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FOR:  Any  person  who  uses  the  Federal  Register  and 

Code  of  Federal  Regulations. 

WHO:         The  Office  of  the  Federal  Register. 

WHAT:       Free  public  briefings  (approximately  2  1/2  hours) 
to  present: 

1.  The  regulatory  process,  with  a  focus  on  the 
Federal  Register  system  and  the  public's  role 
in  the  development  of  regulations. 

2.  The  relationship  between  the  Federal  Register 
and  Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal 
Register  documents. 

4.  An  introduction  to  the  finding  aids  of  the 
FR/CFR  system. 

WHY:         To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations 
which  directly  affect  them.  There  will  be  no 
discussion  of  specific  agency  regulations. 


SEATTLE,  WA 
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Fourth  Floor,  Federal  Building.        ' 
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RESERVATIONS;  Call  the  Portland  Federal  Information 
Center  on  the  following  local  numbers: 
Seattle     206-442-0570 
Tacoma     206-383-5230 
Portland     503-221-2222 


SAN  FRANCISCO.  CA 

WHEN;  |uly  24;  at  1;30  pm. 

WHERE:  Room  2007.  Federal  Building. 

450  Golden  Gate  Avenue. 
San  Francisco.  CA. 

RESERVATIONS:  Call  the  San  Francisco  Federal  Information 
Center.  415-556-6600 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  5498  of  June  6,  1986 

Temporary  Duty  Increase  on  the  Importation  Into  the  UiHled 
States  of  Wood  Shingles  and  Shakes  of  Western  Red  Cedar 


By  the  President  of  the  United  States  of  America 


A  Proclamation 


/ 


1.  Pursuant  to  Section  201(d)(1)  of  the  Trade  Act  of  1974  (the  Trade  Act)  (19 
U.S.C.  2251(d)(1)),  the  United  States  International  Trade  Commission  (USITC) 
on  March  25, 1986,  reported  to  the  President  the  results  of  its  investigation  No. 
TA-201-56  under  Section  201(b)  of  the  Trade  Act  (19  U.S.C.  2251(b)).  The 
USITC  determined  that  wood  shingles  and  shakes,  provided  for  in  item  200.85 
of  the  Tariff  Schedules  of  the  United  States  (TSUS),  are  being  imported  into 
the  United  States  in  such  increased  quantities  as  to  be  a  substantial  cause  of 
serious  injury  to  the  domestic  industry  producing  articles  like  or  directly 
competitive  with  the  imported  articles.  The  USITC  recommended  that  a  tariff 
of  35  percent  ad  valorem  be  imposed  for  a  period  of  5  years  on  imports  of 
wood  shingles  and  shakes  of  western  red  cedar  in  order  to  remedy  this  serious 
injury. 

2.  On  May  23,  1986,  pursuant  to  Section  202(b)(1)  of  the  Trade  Act  (19  U.S.C. 
2252(b)(1)),  and  after  taking  into  account  the  considerations  specified  in 
Section  202(c)  of  the  Trade  Act  (19  U.S.C  2252(c)).  in  order  to  remedy  this 
serious  injury,  I  determined  to  impose  a  tariff  on  imports  into  the  United 
States  of  wood  shingles  and  shakes  bf  western  red  cedar  in  an  amount  that 
differs  from  the  tariff  recommended  by  the  USITC.  On  May  23,  1986,  in 
accordance  with  Section  203(b)(1)  of  the  Trade  Act  (19  U.S.C.  2253(b)(1)).  I 
transmitted  a  report  to  the  Congress  setting  forth  my  determination  and 
intention  to  proclaim  a  temporary  tariff  and  stating  the  reason  why  my 
decision  differed  from  the  action  recommended  by  the  USITC.  * 

3.  Section  203(e)(1)  of  the  Trade  Act  (19  U.S.C.  2253(e)(1))  requires  that  import 
relief  be  proclaimed  and  take.,  effect  within  15  days  after  the  import  relief 
determination  date. 

4.  Pursuant  to  Sections  203(a)(1)  and  203(e)(1)  of  the  Trade  Act,  I  am  providing 
import  relief  through  the  temporary  imposition  of  a  tariff  on  wood  shingles  and 
shakes  of  western  red  cedar,  as  hereinafter  proclaimed.  , 

NOW.  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States,  including  Sections  203  and  604  of  the  Trade  Act 
(19  U.S.C.  2253  and  2483).  do  proclaim  that— 

(1)  Subpart  A.  part  2  of  the  Appendix  to  the  TSUS  is  modified  as  set  forth  in 
the  Annex  to  this  proclamation. 

(2)  This  proclamation  shall  be  effective  with  respect  to  articles  entered,  or 
withdrawn  from  warehouse  for  consumption,  on  or  after  June  7.  1986.  and 
before*  the  close  of  June  6. 1991.  unless  the  period  of  its  effectiveness  is  earlier 
expressly  modified  or  terminated. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  6th  day  of  June,  in 
the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  tenth. 


Rules  and  Regulations 


a 


cr^j^ttSL^ 


a 


VjL-©-^Q^O-^^ 


1 


ANNEX 

Note:  The  new  tariff  itajns  are  set  forth  in  columnar  form,  and  material  in  such  columns  is  inserted 
in  the  columns  of  the  TSUS  designated  "Hem",  "Articles",  "Rates  of  Duty  1",  and  "Rates  of  Duty 
2".  respectively. 

Subject  to  the  al>ove  note,  the  TSUS  is  modified  as  follows: 

Effective  as  to  articles  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  the 
effective  date  of  this  proclamation  and  before  the  close  of  the  date  provided  by  this  proclamation, 
subpart  A  of  part  2  of  the  Appendix  to  the  Tariff  Schedules  of  the  United  States  (19  U.S.C.  1202)  is 
modined  by  inserting  in  numerical  sequence  the  following  new  items  and  superior  heading: 


"Wood  shingles  and  shakes  of 
western  red  cedar  provided  for 
in  item  200.85:. 

924.30  If  entered    during   the   period 

from    June   7.    1986.    through 

December  6, 1988.  inclusive 35%  ad  vat. 

924.31  If  entered   during   the   period 

from  December  7,  1988, 
through  Decemlier  6,  1990. 
inclusive 20%  ad  val. 

924.32  If  entered  during  the  period 
from  December  7,  1990, 
through  June  6.  1991,  inclu- 
sive  - 8%  ad  val. ., 


35%  ad  val. 


ad  val. 


|FK  Doc  86-13180 
Filed  6-6-86:  4:11  pm| 
Billing  code  3195-m-M 
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DEPARTMENT  OF  AGRICULTURE 

AgricuituiTil  Mark^lng  Service 

7  CFR  Part  915 

Avocados  Grown  in  South  Florida  and 
Imported  Avocados;  Maturfty 
Requirements 

Correction 

In  PR  Doc.  86-11442  beginning  on  page 
18565  in  the  issue  of  Wednesday,  May 
21, 1986,  make  the  following  correction: 

§915.331    (Corractadl 

On  page  18567,  in  §  915.331(aK2),  in 
Table  I.  in  the  entry  for  "Pinelli",  remove 
the  third  line  of  entries  ia  all  four 
columns. 

BILUNQ  CODE  1<0S-«1-M 


7  CFR  Part  1097 

[  Docket  No.  AO-2 19-A43 ) 

Milk  in  the  Memphis,  TN, 
Marketing  Area;  Order  AmerKfing 
Order 

AQEMCV:  Agricultural  Mariceting  Service, 
USDA. 

action:  Final  rule. 

summary:  This  action  amends  the  plant 
location  adjustment  provisions  of  the 
Memphis,  Tennessee  order.  The  changes 
are  base  on  evidence  presented  at  a 
public  hearing  on  March  4-7. 1986,  in 
Irving,  Texas.  They  were  proposed  by 
two  cooperative  associations  and  the 
operator  of  a  fluid  milk  plant  Tbe 
changes  are  needed  to  al^  prices 
among  Federal  order  markets  after  May 
1, 1986,  when  the  Class  I  di^erentials 
mandated  by  the  Food  Security  Act  of 
1985  became  elective.  The  amended 
order  was  approved  by  the  market's 
dairy  farmers  who  voted  in  a 
referendum. 


EFFECTIVE  DATE:  lone  la  1986. 

FOR  FURTHER  INFORMATION  CONTACT 

John  F.  Borovies,  Marketing  Specialist, 
Dairy  Division,  Agricultt>ral  Marketing 
Service,  United  Statea  Department  of 
Agriculture,  Washington,  DC  2025a 
(202)  447-2089. 

SUPPt-EMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Exeoitive  Order  12291. 
Prior  documents  in  this  proceeding: 
Notice  (^Hearing:  Issued  February  14, 
1986,  published  Febmary  21, 1988  (51  FR 
6250). 

Emergency  Final  Decision:  Issued 
May  8, 1986;  published  May  16, 1986  (51 
FR  17982). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Memphis, 
Tennessee  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confurmed.  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  tbe 
provisions  of  the  Agricahural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900),  a 
public  hearing  was  held  upon  certain 
proposed  amendments  to  the  teittative 
marketing  agreement  and  to  the  order 
regulating  the  handling  of  milk  in  the 
Memphis,  Tennessee  marketing  area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area:  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 


factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicaWft^ly 
to  persons  in  the  respective  claSlK  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Additional  findings.  It  is  necessary 
in  the  public  interest  to  make  this  order 
amending  the  order  effective  upon 
publication  of  this  document  in  ibe 
Federal  Register.  Any  delay  beyond  that 
date  would  tend  to  disrupt  the  orderly 
marketing  of  milk  in  the  marketing  area. 

Tbe  provisions  of  this  order  are 
known  to  handlers.  The  emergency  final 
decision  of  the  Deputy  Assistant 
Secretary  containing  all  amendment 
provisions  of  this  order  was  issued  May 
8, 1986  (51  FR  17982).  The  changes 
effected  by  this  order  will  not  require 
extensive  preparation  or  substantial 
alteration  in  method  of  operation  for 
handl^.  In  view  of  the  foregoing,  it  is 
hereby  found  and  determhied  that  good 
cause  exists  for  making  this  order 
amending  the  order  effective  upon 
publication  in  the  Federal  Register,  and 
that  it  would  be  contrary  to  the  public 
interest  to  delay  the  effective  date  of 
this  order  for  30  days  after  its 
publication  in  the  Federal  Register.  (Sec. 
553(d),  Administrative  Procedure  Act,  5 
U.S.C.  551-559). 

(c)  Determinations,  h  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
speciftecl  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  marketing  area, 
to  sign  a  proposed  marketing  agreement 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act: 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order  and 

(3)  The  issuar>ce  of  the  order 
amending  the  order  is  approved  by  more 
than  the  necessary  three-fourths  of  the 
producers  who  voted  in  the  referendum. 

List  of  Subjects  in  7  CFR  Part  1097 

Milk  marketing  order.  Milk,  Dairy 
products. 
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Order  Relative  to  Handling 

//  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Memphis, 
Tennessee  marketing  area  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the 
aforesaid  order,  as  amended,  and  as 
hereby  further  amended,  as  follows: 

PART  1097-MILK  IN  THE  MEyPHIS, 
TENNESSEE,  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1097  continues  to  read  as  follows: 

AutlMMity:  (Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674). 

2.  Section  1097.52  is  revised  to  read  as 
follows: 

§  1097.52    Plant  location  adiustinant*  for^ 
handlars. 

(a)  For  milk  received  at  a  fluid  milk 
plant  from  producers  or  a  handler 
described  in  §  1097.9(c)  and  which  is 
classified  as  Class  I  milk  without 
movement  to  another  fluid  milk  plant, 
the  price  specified  in  §  1097.50(a)  shall 
be  adiusted  by  Itie  amount  or  at  the  rate 
specified  in  paragraphs  (a)  (1)  through 
(4)  of  this' section  for  the  location  of  such 
plant. 

(1)  For  a  plant  located  in  the  State  of 
Tennessee  and  more  than  50  miles  from 
the  City  Hall  in  Memphis,  Tennessee^, 
the  adjustment  shall  be  minns  25  cents. 

(2)  For  a  plant  located  in  the  State  of 
Mississippi,  the  adjustment  shall  be  as 
follows: 

(i)  In  the  Mississippi  counties  of 
Itawamba,  Lafayette.  Lee,  Panola, 
Pontotoc,  Prentiss.  Tate,  Tunica  or 
Union,  the  adjustment  shall  be  plus  13 
cents:  and 

(ii)  In  any  Mississippi  county  not 
specified  in  paragraph  (a)(2)(i)  of  this 
section  and  more  than  50  miles  from  the 
City  Hall  in  Memphis.  Tennessee,  the 
adjustment  shall  be  plus  2.1  cents  for 
each  10  miles  or  fraction  thereof 
(rounded  to  the  nearest  cent)  that  such 
plant  is  located  from  the  City  Hall  in 

Memphis.  Tennessee. 
(3)  For  a  plant  located  in  the  State  of 

Arkansas,  the  adjustment  shall  be  as 

follows: 
(i)  in  the  Arkansas  counties  of 

Arkansas.  Clark.  Cleburne,  Cleveland. 

Conway.  Crawford.  Crittenden.  Cross, 

Dallas.  Desha,  Faulkner,  Franklin. 

Garland.  Grant.  Hot  Spring,  Howard. 

Jefferson,  |ohnson,  Lee,  Lincoln.  Logan. 

i^noke,  Monroe,  Montgomery,  Perry, 

Phillips.  Pike,  Polk,  Pope.  Prairie. 

Pulaski.  Saline,  Scott,  St.  Francis, 

Sebastian,  Sevier,  Van  Buren,  White, 

Woodruff  or  Yell,  no  adjustment  shall 

apply:  '' 


(ii)  In  any  Arkansas  county  lying 
north  of  any  county  specified  in 
paragraph  (a)(3](i)  of  this  section,  the 
adjustment  shall  be  minus  22  cents:  and 

(iii)  In  any  Arkansas  county  lying 
south  of  any  county  specified  in 
paragraph  (a)(3)(i)  of  this  section,  the 
adjustment  shall  be  plus  31  cents. 

(4)  For  a  plant  located  outside  the 
areas  described  in  paragraphs  (a)  (1). 
and  (2)  and  (3)  of  this  section,  the 
adjustment  shall  be  minus  2.1  cents  for 
each  10  miles  or  fraction  thereof 
(rounded  to  the  nearest  cent)  that  such 
plant  is  located  from  the  City  Hall  in 
Memphis.  Tennessee. 

(b)  For  fluid  milk  products  transferred 
in  bulk  between  fluid  milk  plants  and 
classified  as  Class  I  milk,  such  location 
adjustments  shall  be  assigned  to  the 
Class  I  disposition  at  the  transferee- 
plant  in  excess  of  the  sum  of  receipts  at 
such  plant  from  producers  and  from 
handlers  described  in  S  1097.9(c)  times 
1.05.  and  the  pounds  assigned  as  Class  I 
to  receipts  from  other  order  plants  and 
unregulated  supply  plants,  such 
assignment  to  be  made  in  sequence 
beginning  with  the  transferor  plant  with 
the  highest  Class  I  price. 

Effective  date:  June  10.  1986. 

Signed  at  W^stiington.  DC.  on:  June  4.  1986. 
Karen  K.  Darling. 

Deputy  Assistant  Secretory.  Marketing  & 
Inspection  Services. 
|FR  Doc.  86-13012  Filed  6-9-86:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

(Dodtet  N4.  2S002:  Amdt  No.  13221 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  the 
adoption  of  new  or  revised  criteria,  or 
because  of  changes  occurring  in  the 
National  Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 


These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
dates:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference,  approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is    • 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  I>ublic  Inquiry  Center  (APA- 
430),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
.Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT. 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division.  Office  of  Flight 
Standards.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591: 
telephone  (202)  426-8277. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51.  and  $  97.20 
of  the  Federal  Aviatiori  Regulations 
(FARs).  The  applicable  FAA  Forms  are' 
identified  as  FAA  Forms  8260-3.  8260-4. 
and  8260-5.  Materials  incorporated  by 


reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  descrijjtion 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  arid  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number.  This  amendment  to  Part  97  is 
effective  on  the  date  of  publication  and 
contains  separate  SIAPs  which  have 
compliance  dates  stated  as  effective 
dates  based  on  related  changes  in  the 
National  Airspace  System  or  the 
application  of  new  or  revised  criteria. 
Some  SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedures  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evalujation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  97 

Approaches.  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington,  DC,  on  May  30, 1986. 
lohn  S.  Kem. 

Director  of  Fligh  t  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a),  1421,  and 
1510;  49  U.S.C.  106(g)  (revised.  Pub.  L  97-449, 
January  12. 1983:  and  14  CFR  11.49(b)(2)). 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME. 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SL\Ps.  identified  as  follows: 

.  .  .  Effective  August  28. 1986 

Oakdale,  CA— Oakdale,  VOR  RWY  la 

Amdt.  3 
Stockton,  CA— Stockton  Metropolitan,  VOR 

RWY  29R,  Amdt.  17 
Stockton.  CA— Stockton  Metropolitan,  NDB 

RWY  29R,  Amdt.  14 
Stockton,  CA— Stockton  Metropolitan,  ILS 

RWY  29R,  Amdt.  18 
Tracy.  CA— Tracy  Muni,  VOR-A,  Amdt.  4 

.  .  .Effective  July  31. 1966 

Daggett,  CA— Barstow-Daggelt,  VOR  or 

TACAN  RWY  22.  Amdt.  7 
Faribault,  MN— Faribault  Muni,  VOR-A, 

Amdt.  2 
Faribault,  MN— Faribault  Muni,  RNAV  RWY 

12,  Amdt.  1 
Fhilip,  SD— Philip,  VOR-A,  Amdt.  10 
Marlin,  TX— Marlin,  VOR/DME-A.  Amdt.  4 
Beloit,  WI— Beloil,  VOR-A.  Amdt.  4 
Eau  Claire,  WI— Eau  Claire  County,  LOC/ 

DME  EC  RWY  4,  Amdt.  6 
janesville,  WI— Rock  County.  ILS  RWY  4, 

Amdt.  9 
Monroe.  WI— Monroe  Muni,  RNAV  RWY  11, 

Amdt.  2 
Waukesha,  WI— Waukesha  County,  VOR-A. 

Amdt.  13 


Waukesha.  WI— Waukesha  County,  LOC 

RWY  10,  Amdt.  2 
Waupaca,  WI— Waupaca  Muni,  NDB  RWY 

30.  Amdt.  3 

.  .  .  Effective  July  3, 1986 

Bessemer,  AI^-Bessemer,  VOR  RWY  5, 

Amdt.  3 
Bessemer,  AL— Bessemer,  NDB  RWY  5.   ' 

Amdt.  1 
DeLand,  FL— DeLand  Muni-Sidney  H.  Taylor 

Fid,  NDB  RWY  30,  Amdt.  2  CANCELLED 
Gainesville,  FL — Gainesville  Regional,  VOR- 

A,  Amdt.  10 
Orlando,  FL-Orlando  Executive,  NDB  RWY 

7,  Amdt.  14 
Orlando,  FL— Orlando  Executive,  ILS  RWY  7. 

Amdt.  19 
Orlando,  FL— Orlando  Executive,  RADAR-1. 

Amdt.  23 
Reidsville.  GA— ReidsviUe.  NDB  RWY  11. 

Amdt.  5 
Hibbing,  MN— Chisholm-Hibbing,  LOC  BC 

RWY  13,  Amdt.  9 
Hibbing.  MN— Chisholm-Hibbing,  ILS  RWY 

31,  Amdt.  9 
Ukevilhe,  MN— Airlake,  LOC  RWY  29,  Orig.. 

CANCELLED 
Minneapolis,  MN — Minneapolis-St.  Paul  Intl 

Wold  Chamberlain,  11^  RWY  22.  Amdt.  2 
Jackson,  MS — Allen  C  Thompson  Field, 

RADAR-1,  Amdt.  10 
Glens  Falls,  NY— Warren  County,  VOR  RWY 

1.  Amdt.  10 
Glens  Falls.  NY— Warren  County.  VOR/DME 

RWY  1.  Amdt.  4 
Glens  Falls.  NY— Warren  County.  RNAV 

RWY  1.  Amdt.  2 
Palmyra,  NY— Palmyra  Airpark,  VOR-A. 

Orig.,  CANCELLED 
Palmyra.  NY— Palmyra  Airpark.  VOR-A. 

Orig. 
Greensboro.  NC — Greensboro-High  Point- 
Winston  Salem  Regnl,  VOR/DME  RWY  32, 

Amdt.  2 
Salisbury,  NC— Rowan  County,  VOR  RWY  2 

Amdt.  3 
Waxhaw,  NC— Jaars-Townsend,  RNAV  RWY 

4,  Amdt.  1 
Pottsville,  PA— Schuylkill  County/Joe  Zerbey 

NDB  RWY  29,  Amdt.  3,  CANCELLED 
Columbia,  SC— Columbia  Metropolitan. 

RADAR-1,  Amdt.  6 
Columbia.  SC — Columbia  Owens  Downtown, 

RNAV  RWY  31.  Orig. 
Athens,  TT4— McMinn  County,  NDB  RWY  2. 

Amdt.  4 
Athens.  TN— McMinn  County,  NDB  RWY  20, 

Amdt.  4 
Camden,  TN— Benton  County,  VOR/DME 

RWY  3,  Amdt.  2  ^~~ 

Chattanooga,  TN— Lovell  Field,  VOR  RWY 

33.  Amdt.  15 
Chattanooga,  TN— Lovell  Field,  NDB  RWY 

20.  Amdt.  29 
Chattanooga,  TN— Lovell  Field,  ILS  RWY  2. 

Amdt.  5 
Chattanooga,  TN— Lovell  Field,  ILS  RWY  20. 

Amdt.  34 
Livingston.  TN — Livingston  Muni,  VOR/DME 

RWY  21.  Amdt.  3 
Madisonville,  TN— Monroe  County,  NDB 

RWY  5,  Amdt.  3 
Selmer,  TN— Robert  Sibley,  NDB  RWY  16, 

Amdt.  3 


JM    I 
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Union  City.  114— Everett-Stewart  SDF  RWY 

36,  Amdt.  2 
Union  City.  TN— Everett-Stewart.  NDB  RWY 

38.  Amdt.  2 
Bridgewater,  VA— Bridgewater  Airpark. 

NDB-A.  Amdt.  4 
Chesapeake.  VA— Chesapeake  Mani.  NDB 

RWY  5,  Orig. 

. . .  EffecliTe  May  23.  MSB 
Galen*.  AK— Galena.  VOR  RWY  25.  Amdt  9 
Galena.  AK-Galena.  VOR^JME  or  TACAN 
RWY  7.  AmdL  6 

. . .  Effective  May  22. 1986 
Bums.  OR— Bums  Muni.  VOR  RWY  38. 
AmdL  2 

. . .  Effective  May  21. 1986 

Cut  Bank.  MT-Cut  Bank  Muni.  VOR  RWY 

31.  Amdt.  13 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atnwpheric 
Administration 

15  CFR  Part  981 
[Dodiat  No.^223-60481 

LJc«nsing  of  Ocean  Thermal  Energy 
Conversion  Facilities  and  Ptantshipe 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

ACTtON:  Final  rules. 


SUIWMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
amending  the  regulations  implementing 
the  Ocean  Thermal  Energy  Conversion 
(OTEC)  Act  of  1980  as  amended  (42 
U.S.C.  9101,  et  seq..  Pub.  L  96-32a 
amended  by  Pub.  L  98-^23)  No 
applications  for  OTEC  licenses  have 
been  submitted  to  NOAA  since  passage 
of  the  OTEC  Act  and  the  President's 
budgets  for  fiscal  years  1985, 1986  and 
1987  have  proposed  no  further  funding 
for  the  OTEC  licensing  program.  The 
purpose  of  this  final  rule  is  to  fuifiU 
NOAA's  obligation  to  conform  the 
regulations  to  the  OTEC  statute  as 
amended  in  1984.  These  regulations  also 
reflect  NOAA's  conclusion,  as  a  result 
of  the  periodic  review  of  regulations 
required  by  the  OTEC  Act.  that  no 
additional  modifications  to  the 
regulations  are  necessary. 
EFFEcnvH  date:  July  la  1966. 

FOR  FURTHER  INFORMATIOH  COHTACT: 

lames  B.  Rucker,  OTEC  Program 
Manager.  Ocean  Minerals  and  Energy 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management.  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration.  Page  1 
Building.  Suite  105.  2001  Wisconsin 


Avenue.  NW..  Washington.  DC  20235. 
Telephone  (202)  254-3483. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday.  November  21. 1985.  NOAA 
published  a  proposed  rule  (50  FR  48097- 
48099)  concerning  these  changes  to  the 
OTEC  Act.  The  comment  period  on 
these  proposed  rules  closed  on 
December  23. 1985.  Four  comments  were 
received  on  the  proposed  regulations." 

Discussion  of  Comments 

Four  responses  were  received  on  the 
proposed  regulations.  None  of  the 
commenters  expressed  concern  over  the 
proposed  changes  or  objected  to  the 
proposed  regulations.  NOAA  made  the 
determination  that  a  public  hearing  was 
not  required. 

/.  Prior  Actions  f 

On  July  31. 1981,  NOAA  issued  final 
regulations  establishing  a  licensing 
process  for  Ocean  Thermal  Energy 
Conversion  Facilities  and  Plantships  (48 
FR  39388-39420).  The  final  rules  were 
supported  by  a  programmatic 
environmental  impact  statement  (PEIS) 
and  a  combined  Regulatory  Impact 
Analysis  and  Regulatory  Flexibility 
Analysis  (RLA-RFA)  both  dated  July 
1981. 
//.  Availability  of  Comments 

All  comments  received  in  response  to 
the  notice  of  proposed  rulemaking  are 
available  for  public  examination  and 
copying  during  normal  business  hours  in 
Suite  105,  Page  1  Building.  2001 
Wisconsin  Avenue.  NW.,  Washington. 
DC. 
III.  Related  Actions 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 
NOAA  has  analyzed  the  costs  and 
benefits  of  this  rule. 

A.  Executive  Order  12291 

NOAA  has  made  a  final 
determination  that  these  amendments 
are  not  a  "major"  rule  under  E.0. 12291. 
These  amendments  have  been  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  as  required  oy  E.O. 
12291. 

B.  Regulatory  Flexibility  Act 

These  amendments  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (5  U.SC.  50  et  seq.)  and 
NOAA  has  determined  that  they  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  regulations  are  intended  to 
implement  statutory  amendments.  The 
amendments  and  regulation*  relate 
primarily  to  NOAA  jurisdiction  and 


impose  no  new  reporting,  recordkeeping 
or  other  compliance  requirements.     - 

C.  Paperwork  Reduction  Act  '■ 

The  regulations  contain  no  coHectioa 
of  information  requirements  and  are 
subject  to  the  Paperwork  Reduction  Act. 
The  information  collection  requirements 
in  the  existing  nile  have  been  reviewed 
and  approved  by  OMB  (OMB  Control 
#0648-0144). 
rV.  General  Background 

On  November  9. 1984.  the  OTEC  Act 
was  amended  by  Pub.  L.  98-623 
(hereinafter  "1984  Amendments") 
primarily  to  clarify  the  extent  on  NOAA 
jurisdiction  over  OTEC  facilities  and 
plantships  and  to  modify  the 
requirements  for  Coast  Guard 
documentation  of  OTEC  facilities  and 
plantships.  The  purpose  of  the 
regulations  is  to  implement  the  1984 
Amendments  by  revising  those  portions 
of  15  CFR  Part  981  which  are 
inconsistent  with,  or  technically 
inadequate  in  view  of,  the  1984     . 
Amendments.  The  substance  of  the 
revisions  is  discussed  in  Section  V  of 
the  preamble. 

In  the  past  two  years  NOAA  has  also 
conducted  a  periodic  review  of  the 
OTEC  regulations  as  required  by  section 
117  of  the  OTEC  Act  On  May  11. 1983 
(48  FR  21154)  NOAA  requested 
comments  on  the  appropriateness  and 
adequacy  of  existing  regulations.  Three 
comments  were  received,  one  expressing 
satisfaction  with  the  existing 
informatwn  requirements,  and  two 
suggesting  some  modification  to  the 
application  fee.  After  review  of  these 
comments,  and  in  consideration  of  the 
1984  Amendments  to  the  application  fee 
section  and  NOAA  experience  with 
OTEC  and  other  similar  licensing 
programs.  NOAA  has  concluded  that  no 
additional  modifications  to  the  existing 
regulations  are  necessary  beyond  the 
proposal  that  excess  fees  be  refundable. 

V.  Summary  of  Revisions 

Section  981.40    Definitions. 

The  definition  of  an  OTEC  facility  has 
been  modified  to  delete  the  requirement 
that  a  facility  be  located  in  the  territorial 
sea.  and  to  provide  instead  that  a 
facility  which  is  "standing,  fixed  or 
moored  in  whole  or  in  part  seaward  of 
the  high  water  mark"  constitutes  an 
"OTEC  facility"  if  the  other  elements  of 
the  definition  are  met.  This  change 
implements  section  602(aM2)  of  the  1984 
Amendments.  Similarly,  the  last 
sentence  of  the  regulation's  definition — 
which  stated  the  previous  scope  of  the 
definition  in  view  of  the  territorial  sea 
(Le.,  seaward  of  the  high  water  mark) 


limitation — ^has  been  deleted  and  the 
following  has  been  inserted:  "If  pari  of 
the  OTEC  facility  is  located  seaward  of 
the  high  water  mark  and  part  on  land, 
the  definition  includes  the  entire 
facility."  Therefore,  under  the  1984 
Amendments  and  the  definition,  a 
facility  is  an  "OTEC  facility."  and  would 
therefore  be  authorized  for  ownership, 
construction  and  operation  under  a 
license,  if  any  pari  of  that  facility  is 
located  seaward  of  the  high  water  mark. 
The  "facility"  includes  equipment  on  the 
facihty,  cables  or  pipelines,  water  intake 
and  effluent  discharge  structures,  as 
well  as  other  associated  equipment  and 
appurtenances  which  are  not  located 
wholly  on  land. 

Section  981.50     Who  must  apply  for  an 
OTEC  license  (and  who  does  not  need 
one)? 

Section  981.50(a)(2)  of  the  regulations 
has  been  revised  to  implement  section 
602(a)(3)  of  the  1984  Amendments.  This 
section  clarifies  that  if  a  facility  is 
partially  located  seaward  of  the  high 
water  mark,  the  entire  OTEC  facility  is 
covered  by  the  licensing  provisions  of 
the  Act. 

Section  981. 130    Application  fees 

Section  602(f)  of  the  1984 
Amendments  dropped  the  requirement 
that  the  application  fee  be 
nonrefundable.  The  existing  regulations 
provide  that  the  fee  consist  of  three 
nonrefundable  payments:  $100,000 
submitted  to  NOAA  with  the 
application;  $100,000  submitted  prior  to 
the  first  public  hearing  on  the 
application  and  a  final  payment  of 
$50,000  prior  to  the  end  of  the  review 
process  for  a  license.  These  regulations 
make  no  change  in  the  schedule  or 
amount  of  fee  payment.  After  review, 
NOAA  has  determined  that  $250,000  is  a 
reasonable  estimate  of  the  costs  which 
will  be  incurred  in  reviewing  and 
processing  the  application.  However,  the 
regulations  do  provide  procedures  for 
adjustment  of  costs  and  refund  of  a 
portion  of  the  payments  upon 
termination  or  withdrawal,  in 
accordance  with  the  1984  Amendments. 

Section  981.155    Compliance  with 
Paperwork  Reduction  Act 

The  term  "not"  has  been  deleted  and 
the  reference  to  the  Office  of 
Management  and  Budget  control  number 
has  been  added.  This  change  reflects 
that  the  provisions  of  these  regulations 
are  subject  to  the  Paperwork  Reduction 
Act 


Section  981.470    Criteria  for  approval 
or  denial. 

The  phrase  "not  be  documented  under 
the  laws  of  the  United  States"  in 
S  981.470(a)(7)  has  been  changed  to  "will 
be  documented  under  the  laws  of  a 
foreign  national"  based  on  section 
602(a)(5)  of  the  1984  Amendments, 
which  modifies  section  101(c)(7)  of  the 
OTEC  Act.  This  change  in  the  statute 
allows  greater  flexibility  with  respect  tr 
documentation  by  the  Coast  Guard. 
NOAA  thus  may  issue  a  license  for  an 
OTEC  facility  or  plantship,  which  has 
not  been  documented  under  the  laws  of 
the  United  States  when  Coast  Guard 
laws  or  regulations  do  not  require  such 
dociunentation. 

Section  981.520    Terms  apd  conditions 
of  a  license 

The  term  "in  or"  has  been  added  in 
§  981.520(g)(1)  after  "employees"  based 
on  section  602(a)(8)  of  the  1984 
Amendments,  amending  section  110(1) 
of  the  OTEC  Act.  This  change  in  the 
statute  clarifies  that  Federal  employees/ 
observers  may  be  "in"  an  OTEC  facihty 
(recognizing  that  it  may  be  landbased) 
as  well  as  "aboard"  a  facility  or 
plantship  (which  coimotes  one  floating). 

Section  981.550    Suspension, 
revocation,  termination,  relinquishment 
or  surrender  of  a  license 

The  term  "as  recognized  in  anjr  treaty 
or  convention  to  which  the  United 
States  is  a  party"  has  been  deleted  from 
the  end  of  S  981.550(c)  to  conform  to 
section  602(e)(17)  of  the  1984 
Amendments,  amending  Section  111(b) 
of  the  OTEC  Act. 

Dated:  May  30. 1986. 
Anthony  |.  Calio, 
Administrator- 
list  of  Subjects  in  15  CFR  Part  981 

Ocean  Thermal  Energy  Conversion 
license:  definition  of  "OTEC  facility"; 
Technical  amendments. 

PART  981 -[AMENDED] 

For  the  reasons  set  forth  above,  the 
National  Oceanic  and  Atmospheric 
Administration  amends  Part  981  of  Title 
15  of  the  Code  of  Federal  Regulations  as 
follows: 

1.  The  authority  Citation  for  15  CFR 
Part  981  is  revised  to  read  as  follows: 

Authority:  Ocean  Thermal  Energy 
Conversion  Act  of  1980,  Pub.  L  96-320.  94 
Stat.  974  (42  U.S.<^.  9101,  et  seq.)  as  amended 
by  Pub.  L  96-623.  - 

2.  In  5  981.40.  the  definition  of  "OTEC 
facility"  is  revised  to  read  as  follows: 


S  981.40    Definitions. 

*        *        *  -      *        * 

OTEC  facility  means  any  facility 
which  is  standing,  fixed  or  moored  in 
whole  or  in  part  seaward  of  the  high 
water  mark  and  which  is  designed  to 
use  temperature  differences  in  ocean 
water  to  produce  electricity  or  another 
form  of  energy  capable  of  being  used 
directly  to  perform  work  and  includes 
any  equipment  installed  on  such  facility 
to  use  such  electricity  or  other  form  of 
energy  to  produce,  process,  refine,  or 
manufacture  a  product,  and  any  cable  or 
pipeline  use  to  deliver  such  electricity, 
fresh  water  or  product  to  shore,  and  all 
other  associated  equipment  and 
appurtenances  of  such  facility,  to  the 
extent  they  are  located  seaward  of  the 
high  water  mark.  If  part  of  the  OTEC 
facility  is  located  seaward  of  the  high 
water  mark  and  part  on  land,  the 
definition  includes  the  entire  facility. 

3.  In  §  981.50,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  98 1 .50    Who  must  apply  for  an  OTEC 
license  (and  who  does  not  need  one)? 

(a)  OTEC  facilities.  No  person  may 
engage  in  the  ownership,  construction  or 
operation  of  an  OTEC  facility  which  is: 

(1)  Documented  under  the  laws  of  the 
United  States;  or 

(2)  Located  in  whole  or  in  part 
between  the  high  w^ter  mark  and  the 
seaward  boundary  of  the  United  States 
territorial  sea;  or 

(3)  Connected  to  any  State  by  pipeline 
or  cable;  except  in  accordance  with  a 
license  issued  pursuant  to  this  part. 

4.  Section  981.130  is  revised  to  read  as 
follows: 

S  981.130    Application  fee. 

(a)  General  Section  102(h)  of  the 
OTEC  Act  requires  each  applicant  for  a 
license  to  pay  a  fee  which  reflects  the 
reasonable  administrative  costs 
incurred  by  NOAA  in  reviewing  and 
processing  the  application. 

(b)  Amount  The  applicant  m}M 
submit  the  application  fee  in  ac^rdance 
with  the  following  schedule: 

(1)  A  payment  of  $100,000  must  be 
submitted  with  each  formal  application 
for  issuance  of  a  Ucense. 

(2)  An  additional  payment  of  $100,000 
dollars  must  be  submitted  prior  to  the 
first  public  hearing  held  by  NOAA  on 
the  issuance  of  the  license. 

(3)  A  final  payment  of  $50,000  must  be 
submitted  prior  to  the  end  of  the 
statutory  review  period  outlined  in 
$981,360^ 

(c)  Adjusted  costs.  If  the  costs 
incurred  by  NOAA  in  reviewing  and 


JM  I 


Faderal  Ragister 


/  Vol.  51.  No.  Ill  /  Tuesday.  June  10,  1986  /  Rules  and  R^aUgps 


Federal  Reyster  /  Vcrf.  51.  No.  Ill  /  Tuesday.  June  10.  1986  /  Rules  and  Regulations  2QQ61 


processing  the  application  are 
significantly  in  excess  of  $25a000.  the 
applicant  is  required  to  submit  the 
additional  payment  before  issuance  of 
the  Ticense.  If  the  costs  incurred  by 
NOAA  in  reviewing  and  processing  the 
application  are  significantly  less  than 
$250,000.  NOAA  will  refund  the 
difference  to  the  applicant 

(d)  Effect  of  withdrawal  or 
termination  of  an  application.  If  the 
application  is  withdrawn  or  terminated 
by  the  Administrator  or  the  applicant 
ptior  to  a  decision  on  the  license 
apjMication.  the  applicant  is  entitled  to  a 
refund  of  the  application  fee  minus 
those  costs  iivcurred  by  NOAA  in 
reviewing  and  processing  the 
application  up  to  the  date  of  withdrawal 
or  termination  of  the  application.  If  the 
costs  are  significantly  in  excess  of  the 
amount  submitted  by  the  applicant 
based  on  the  payment  schedule  in 
§  981.130(b),  then  the  applicant  is 
required  to  submit  the  additional 
payment  to  NOAA. 

5.  \n\  981.155.  paragraph  (b)  is  revised 
to  read  as  follows: 

§981.155    CompManc*  with  Pap«n»or1( 
RaducOonAct 

***** 

(b)  Compliance  with  specific 
recordkeeping  and  reporting 
requirements  are  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  Chapter  35  of  Title  44 
U.S.C.  including  44  U.S.C.  3507  under 
OMB  Approval  #0648-0144. 

*  *  •  *  * 

6.  In  S  981.470  paragraph  (a)(7)  is 
revised  to  read  as  follows: 

S  9ai.470    Critarta  for  approval  or  doniaL 
*         •         •         ♦         • 

(a)*  *  * 

(7)  The  proposed  OTEC  facility  or 
plantship  will  be  documented  under  the 
laws  of  a  foreign  nation. 

***** 

7.  In  5  981.520  paragraph  (g)(1)  is 
revised  to  read  as  follows: 

§981.520    Tarma and  conditkMW ol a 


whenever  such  officers  or  employees 
have  reason  to  believe  there  is  a  failure 

to  comply; 

•        *        •        •        * 

8.  In  i981.550,  paragraph  (c)  is  revised 
to  read  as  follows: 


Box  7360.  West  Trentioa  New  Jersey 
08628. 


S981.SS0    Snapaniion,  fawcallew. 
tarminatton,  raHnquiatwMnl  or  aurrsndar  of 

•        *        *        *        * 

(c)  Emergency  orders.  The 
Administrator  may  order  the  licensee  to 
cease  or  alter  construction  or  operation 
activities  pending  the  completion  of  a 
judicial  proceeding  pursuant  to 
paragraph  (a)  of  this  section  if  the 
Administrator  determines  that 
immediate  suspension  of  such  activities 
is  necessary  to  protect  public  health  and 
safety  or  to  eliminate  any  imminent  and 
substanial  danger  to  the  envirorunent 

[PR  Doc  86^12906  Filed  6-9-86:  8:45  am) 
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(g)  Monitoring  of  licensee's  activities. 
Eadi  license  will  contain  terms  or 
conditions  requiring  the  licensee: 

(1)  To  allow  the  Administrator  to 
place  appropriate  Federal  officers  or 
employees  in  or  aboard  the  OTEC 
facility  or  plantship  to  which  the  license 
apices  at  such  times  and  to  such  extent 
as  the  Administrator  deems  reasonable 
and  necessary  to  assess  compliance 
with  any  terms,  conditions,  or 
regulations  apphcable  to  the  license, 
and  to  report  to  the  Administrator 


DELAWARE  mVER  BASIN 
COMMISSION 

18  CFR  Part  410 

Amendment  of  Comprehensive  Plan, 
Water  Code  of  the  Delaware  RWer 
Basin  and  Administrative  Manual    Part 
III  Water  Quality  Regulations 

AOENCYi.Delaware  River  Basin 

Commission, 
ACTION:  Final  rule. 


summary:  At  its  May  28. 1986  business 
meeting  the  Delaware  River  Basin 
Commission  amended  its 
Comprehensive  Plan  and  subsection 
3.10.4B  of  the  Water  Code  and 
Administrative  Manual— Part  III  Water 
Quality  Regulations  in  relation  to 
disinfection.  Subsection  4.30.9^1  of 
Administrative  Manual— Part  III  Water 
Quality  Regulations  was  also  amended 
with  respect  to  disinfection.  The 
amendments  delete  the  Commission's 
requirement  for  year-round  disinfection 
of  treated  sewage' discharged  to 
intrastate  waters  of  the  Basin  and 
substitute  a  requirement  that 
wastewater  be  effectively  disinfected 
only  as  needed  to  meet  applicable 
Commission  or  State  water  quality 
standards.  Year-round  disinfection 
would  still  be  required  on  discharges  to 
interstate  streams. 
EFFECTIVE  DATE:  May  28, 1966. 
ADDRESS:  Copies  of  the  Commission's 
Water  Code  and  Administrative 
Manual— Part  III  Water  Quality 
Regulations  are  available  from  the 
Delaware  River  Basin  Commission,  P.O. 


FOR  FURTHtR  MPORMATION  CONTACT. 

Susan  M.  Weisman.  Commission 
Secretary.  Delaware  River  Basin 
Commission:  Telephone  (609)  883-fl500. 
supf>LeMeNTARV  information:  The     > 
Commission  held  a  public  hearing  on 
February  26. 1986.  as  noticed  in  the 
January  28. 1986  Federal  Regjstar.  Vol. 
51,  No.  18,  on  proposed  amendments 
calling  for  disinfection  by  dischargers  to 
intrastate  waters  only  as  needed  to  meet 
applicable  Commission  or  State  water 
quality  standards.  Based  upon  the 
testimony  received  and  further 
deliberation,  the  Commission  has   . 
amended  its  Comprehensive  Plan, 
Water  Code  and  Administrative 
Manual— Part  III  Water  Quality 
Regulations. 

1.  The  Commission's  Comprehensive 
Plan  and  subsection  3.10.4B  of  the  Water 
Code  and  Administrative  Manual— Part 
III  Water  Quality  Regulations,  which  are 
referenced  in  18  CFR  Part  410,  are 
amended  to  read  as  follows: 

B.  Disinfection.  Wastes  (exclusive  of 
stormwater  bypass)  containing  human 
excreta  or  disease-producing  organisms 
shall  be  effectively  disinfected  before 
being  discharged  into  surface  bodies  of 
water  as  needed  to  meet  applicable 
Commission  or  State  water  quality 
standards. 

2.  Subsection  4.305B.1  of 
Administrative  Manual— Part  III  Water 
Quality  Regulations  is  amended  to  read 
as  follows: 

1.  a.  Waste  treatment  operations, 
except  disinfection,  shall  not  be 
curtailed  at  any  time  of  the  year. 

b.  Thd  capability  to  resume 
disinfection,  upon  reasonable  notice  not 
to  exceed  15  days,  shall  be  maintained. 

List  of  Subjects  in  18  CFR  Part  410 

Water  pollution  control. 

The  authority  citation  for  18  CFR 
Part  410  continues  to  read  as  follows: 

Authority:  Delaware  River  Basin  Compact 
(75  SUL  688). 

3.  Eteflecting  the  final  action  on  the 
rules  and  regulations  of  the  Delaware 
River  Basin  Commission,  public  notice 
of  which  is  set  forth  herein.  18  CFR  Part 
410  is  revised  as  follows: 

PART  410— BASIN  REGULATIONS; 
WATER  CODE  AND  ADMINISTRATIVE 
MANUAL— PART  IH  WATER  QUALITY 
REGULATIONS 

§  410.1  Beam  ragutaUono— Water  Code  and 
Adminiatrativa  Manual— Part  III  Water 
Quality  Regulations. 

(a)  The  Water  Code  of  the  Delaware 
River  Basin  is  a  codification  of 


regulations  of  the  Delaware  River  Basin 
Commission  concerning  the  policies  and 
standards  applicable  to  public  and 
private  water  projects  and  programs 
within  the  Delaware  River  Basin.  Article 
I  of  the  water  code  sets  forth  general 
policies  of  the  Commission.  Article  11 
concerns  the  conservation,  development 
and  utilization  of  Delaware  River  Basin 
water  resources.  Article  III  sets  forth  the 
water  quality  standards  and  guidelines 
for  the  Delaware  River  Basin.  The 
Commission's  Administrative  Manual — 
Part  HI.  Water  Quality  Regulations, 
apply  to  all  waste  dischargers,  public 
and  private,  using  the  waters  of  the 
Delaware  Rrver  Basin.  The  regulations 
contained  within  the  Water  Code  and 
within  the  Administrative  Manual — Part 
HI  Water  Quality  Regulations  of  the 
Delaware  River  Basin  Commission  are 
hereby  incorporated  in  and  made  a  part 
of  this  Part  410  and  include  all 
amendments  to  the  Water  Code  and  the 
Administrative  Manual — Part  111  Water 
Quality  Regulations  adopted  through 
May  28, 1986. 

(b)  The  Water  Code  and  the 
Administrative  Manual — Part  HI  and  the 
regulations  contained  therein  and 
information  about  them  may  be 
obtained  from  the  Delaware  River  Basin 
Commission.  P.O.  Box  7360,  West 
Trenton,  New  )ersey  08628. 

(c)  The  regulations  may  be  amended 
from  time  to  time  by  the  Commission 
after  due  notice  and  public  hearing.  An 
official  file  of  changes  will  be  kept  for 
public  inspection  in  the  offices  of  the 
Commission. 

(Delaware  River  Basin  Compact.  75  Stat.  688) 

Susan  M.  Weisman. 

Secretary. 

fune  3. 1986. 

|FR  Doc.  86-12994  Filed  6-0-86;  8:46  am] 
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UNITED  STATES  INFORMATION 
AGENCY 


22  CFR  Part  510 
Service  of  Procesa 


AOCMCY:  United  States  Inforstation 

Agency. 

action:  Final  rule. 

summary:  In  order  to  further  agency 
organization,  this  rule  creates 
procedures  for  the  acceptance  of  legal 
process  in  claims  or  other  lawsuits 
brought  against  the  agency.  As  a  result, 
either  the  General  Coansd  or  o^r 
officials  designated  by  him  must  be 
served  in  order  to  effect  valid  process. 
The  rule  vests  this  authority  in  the 
General  Counsel,  since  he  is  responsible 


for  legal  proceedings  in>rolving  the 
agency.  ^ 

EFFECTIVE  DATE:  June  1. 1986. 

for  FURTHER  INFORMATION  CONTACT 

C.  Normand  Poirier.  Deputy  General 
Counsel.  United  States  Information 
Agency.  Room  700,  301  Fourth  Street, 
SW.,  Washington,  DC  20547,  telephone 
(202)  485-7976. 
SUPPLEMENTARY  INFORMATION: 

EX).  12291— Federal  Regulations 

The  United  States  Information  Agency 
has  determined  that  this  is  not  a  major 
rule  for  the  purpose  of  E.0. 12291, 
because  it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  "the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  the  United  States 
Information  Agency  has  determined  that 
notice  and  comment  are  necessary 
under  5  U.S.C.  553(b)(3)(A)  since  this 
final  rule  pertains  to  agency 
organization  and  procedure. 

List  of  Subiecto  in  22  CFR  Part  510 

Administrative  practice  and 
procedure.  Courts,  Judicial  documents. 

TiUe  22  of  the  Code  of  Federal 
Regulations  will  be  amended  to  add  a 
new  PArt  510  to  read  as  follows: 

PART  510 -SERVICE  OF  PROCESS 

510.1    Service  of  process. 
Authority:  5  U.S.C.  562(aHl){A). 

S  S10.1    Service  of  procaaa. 

(a)  The  General  Counsel  of  the  United 
States  Information  Agency  or  any  of  his 
designees  shall  act  as  agent  for  the 
receipt  of  legal  process  against  the 
United  States  Information  Agency,  as 
well  as  against  employees  of  the  agency 
to  the  extent  that  the  process  relates  to 
the  official  functions  of  the  employees. 

(b)  When  accepting  service  of  process 
for  an  employee  in  his  official  capacity, 
the  General  Counsel  or  his  designee 
shall  endorse  on  the  server's  return  of 
process  form,  registered  mail  receipt, 
certified  mail  receipt  or  express  mail 
receipt:  "Service  accepted  in  official 
capacity  only." 

(c)  Process  shall  be  delivered  to: 


Mailing  address:  General  Counsel  and 
Congressional  Liaison.  United  States 
Information  Agency,  301  Fourth  Street. 
SW..  Washington.  DC  20547. 

Location:  Office  of  the  General 
Counsel  and  Congressional  liaison. 
United  States  Information  Agency,  301 
Fourth  Street,  SW.,  Room  70a 
Washington.  DC  20647. 

Dated:  fune  3. 19B& 
Charim  Z.  Wick. 
Director. 
[FR  Doc.  86-12956  Filed  6-9-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

30  CFR  Part  402 

Water-Resources  Research  Program 
and  the  Water-Resources  Technology 
Development  Program,  Administrative 
Procedures 

agency:  Geological  Survey,  Interior. 
action:  Final  rule. 

summary:  The  purpose  of  this  action  is 
to  establish  procedures  that  will  enable 
the  Department  of  the  Interior  to  meet 
its  responsibilities  in  administering  the 
Water-Resources  Research  Program  and 
tfie  Water-Resources  Technology 
Development  Program  authorized  by  the 
Water  Resources  Research  Act  of  1984, 
sections  105  and  106  (Pub.  L  98-242,  42 
U.S.C.  10304  and  10305).  The  issuance  of 
this  rule  establishes  the  location  of  the 
administrative  responsibility  within  the 
Department  of  the  Interior,  matching 
requirements  and  evaluation  processes 
required  by  the  Act;  and  application  and 
reporting  procedures.  The  rulemaking 
action  is  intended  to  provide  clear  and 
consistent  administrative  direction  in 
conducting  the  program. 
EFFECTIVE  DATE:  October  1, 1986. 
FOR  FURTHER  MFORMATKNI  CONTACT 

Dr.  Francis  H.  Coley,  Chief,  Branch  of 
Research  Grants  and  Contracts,  U.S. 
Geological  Survey,  WRD,  426  National 
Center,  12201  Sunrise  Valley  Drive, 
Reston,  Virginia  22092,  (703)  648-6805. 
supplementary  information: 

Background 

The  Water  Resources  Research  Act  of 
1984  (Pub.  L.  98-242)  authorized  the 
Water-Resources  Research  Program  and 
the  Water-Resources  Technology 
Development  Program  and  repealed  the 
Water  Research  and  Development  Act 
of  1978  (Pub.  L  95^167).  The  1978  Act 
was  administered  by  of  the  Office  of 
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Water  Research  and  Technology 
(OWRT)  until  it  was  abolished  in  1982. 
OWRT  functions  relating  to  the  water 
research  and  development,  saline-water 
research  and  development,  and 
technology-transfer  activities  authorized 
under  the  1978  Act  were  transferred  at 
that  time  to  the  Bureau  of  Reclamation. 
With  the  passage  of  the  1984  Act, 
Congress  authorized  the  Water- 
Resources  Research  Program  and  the 
Water-Resources  Technology 
Development  Program  and  included 
specific  language  calling  for  rules  and 
regulations  to  t>e  promulgated  pursuant 
to  the  new  legislation.  Secretarial  Order 
3106  designated  the  Director,  U.S. 
Geological  Survey  (USGS),  as  the 
administrator  of  the  Water  Resources 
Research  Act  of  1984  and  transferred 
from  the  Bureau  of  Reclamation  to  the 
USGS  the  past  water-research  and 
development  activities  authorized  by 
Pub.  L.  95-467  for  closeout.  This  action 
confirms  the  Department  of  the  Interior's 
intention  to  maintain  administrative 
continuity  for  the  program  within  the 
USGS.  The  new  rule  governing  the 
Water-Resources  Research  Program  and 
the  Water-Resources  Technology 
Development  Program  is  placed  in 
Chapter  IV  of  Title  30  of  the  Code  of 
Federal  Regulations  (CFR),  for 
consistency  with  placement  of  all 
regulations  relating  to  programs  of  the 
USGS. 

Required  Analyses 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291, 
and,  therefore,  a  regulatory  impact 
analysis  is  not  required.  Enactment  of 
new  regulations  to  administer  the 
Water-Resources  Research  Program  and 
the  Water-Resources  Technology 
Development  Program  will  have  an 
estimated  economic  impact  of 
significantly  less  than  $100  million. 
Additionally,  this  action  is  not  expected 
to  increase  costs  or  prices  of  goods  and 
services  in  the  private  sector  or  have 
any  other  adverse  economic  impacts 
which  require  a  regulatory  impact 
analysis  under  the  provisions  of  the 
Executive  Order. 

The  majority  of  participants  in  the 
Water-Resources  Research  Program  and 
the  Water-Resources  Technology 
Development  Program  would  be  from 
nonprofit  educational  institutions. 
Therefore,  it  has  been  determined  that 
the  regulations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  a 
regulatory  Hexibility  analysis  is  not 
required. 

The  administrative  procedures  in  this 
action  have  no  potential  for  significant 


environmental  impact  and  are 
categorically  excluded  from  the 
requirements  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (Pub.  L.  91-190,  83 
Stat.  852). 
Paperwork  Reduction  Act  of  1980 

Information-collection  requirements 
contained  in  §5  402.10,  402.11,  and 
402.15  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et. 
seq.].  They  have  been  assigned  number 
1028-0046  and  approved  for  use  through 
September  30, 1988. 

Response  to  Public  Comment 

Three  letters  of  comment  were 
received  in  response  to  the  proposed 
rule  as  published  in  the  Federal  Register 
(50  PR  42188)  on  October  18. 1985.  A 
discussion  of  each  comment  follows: 

Comment:  Subpart  B  §  402.6a— Water 
Resources  Research  Program.  The  words 
".  .  .  and  agencies  of  local  or  State 
governments  ...  to  be  in  the  national 
interest."  could  as  stated  in  the 
comment  "be  interpreted  to  exclude 
summarily  any  research  proposed  by  us 
which  demonstrates  valid  research  need 
stemming  from  a  treatment  of  the 
multistate  alluvial  valley  as  a  unit."  The 
comment  also  suggested  the  addition  of 
the  words  "privately  and  publicly 
owned,"  before  educational  institutions 
and  "other  than  educational,"  before 
local  or  State  governments,  and  the 
addition  of  the  following  sentence, 
'Proposed  research  which  otherwise 
meets  the  criteria  in  this  section  and 
which  relates  to  large  multistate 
geological/hydrological  regions  can  be 
interpreted  by  the  USGS  as  being  in  the 
national  interest." 

Response:  The  words  "educational 
institutions"  in  the  rule  means  all 
educational  institutions  and  the 
recommended  addition  of  "privately  and 
publicly,"  and  "other  than  educational" 
is  not  needed.  The  term  "national 
interest"  relates  to  research  topics  of 
study  and  not  to  geographical  areas.  The 
addition  of  the  proposed  statement 
concerning  "national  interest"  places 
emphasis  on  geographical  areas  which 
is  not  the  intent.  The  term  "educational 
institutions"  has  been  included  in 
Subpart  A  9  402.3 — Definitions. 

Comment-  Conducting  research 
without  a  formal  program  of  information 
dissemination  and  the  communication  of 
research  results  is  not  beneficial  to 
society.  The  universities  can  serve  a 
useful  role  in  the  program.  It  is 
recommended  that  the  following  two 
topics  be  added  to  Subpart  B  S  402.6(b), 
types  of  research  to  be  undertaken. 


1.  Scientific  information-dissemination 
activities,  including  identifying, 
assembling,  and  interpreting  the  results 
of  scientific  and  engineering  research  on 
water-resources  problems. 

2.  Providing  means  for  improved 
communications  of  research  results, 
having  due  regard  for  the  varying 
conditions  and  needs  for  the  respective 
States  and  regions. 

Response:  The  two  types  of  research 
on  dissemination  and  communications 
have  been  added  to  Subpart  B 
§  402.6(b). 

Comment:  Subpart  B  S  402.6(b) 
enumerates  types  of  research  for  which 
grants  may  be  awarded  under  the 
Water-Resources  Research  Program  and 
the  Water-Resources  Technology 
Development  Program.  This  list  does  not 
and  should  not  connote  priority  with 
regard  to  research  topics.  Clarifying 
language  should  be  added  to  make  this 
clear. 

Response:  Wording  of  Subpart  B 
§  402.6(b)  has  been  modified  to  reflect 
this  suggestion. 

Comment:  Subpart  B  §  402.6  and  402.7 
suggest  that  both  the  Water-Resources 
Research  Program  and  the  Water- 
Resources  Technology  Development 
Program  will  provide  funds  for  research 
to  "educational  institutions,  private 
foundations,  private  firms,  individuals, 
and  agencies  of  local  or  State 
governments."  It  is  believed  that  a  more 
explicit  statement  of  the  applicants' 
eligibility  is  required.  As  currently 
drafted,  there  are  no  apparent 
limitations  on  what  kinds  of  agencies, 
organizations,  or  individuals  are 
considered  eligible  to  receive  funding. 
At  the  very  least  it  is  urged  that  the  rule 
specifically  preclude  the  award  of 
research  grants  to  Federal  agencies. 

Response:  The  list  of  applicants  in  the 
rule  is  mandated  by  Pub.  L.  98-242.  The 
USGS  is  interested  in  supporting  needed 
research  and  development;  placing 
limitations  on  kinds  of  agencies, 
organizations,  or  individuals  that  may 
submit  proposals  is  not  in  the  best 
interest  of  the  program.  Although  it  was 
not  necessary,  because  Federal  agencies 
were  not  included  in  the  list  of  eligibles, 
wording  has  been  added  to  exclude 
Federal  agencies  to  avoid  any  possible 
confusion. 

CommenL  Subpart  C  S  402.10(b) 
provides  for  identification  of  priorities  in 
the  USGS  program  announcements.  In 
order  to  assure  the  broadest  perspective, 
the  process  of  setting  research  priorities 
should  involve,  in  addition  to  the  USGS, 
all  Federal  agencies  with  water-resource 
responsibilities  and  should  include  the 
National  Science  Foundation  in  an 
advisory  capacity. 


s 


Response:  Pub.  L  98-242  does  not 
mandate  the  involvement  of  other 
Federal  agencies,  and.  therefore,  such  a 
mandate  caimot  be  placed  into  this  rule 
and  made  a  legal  requirement. 
Coordinating  efforts  are  being 
conducted  by  the  USGS  with  other 
Federal  water-resources  agencies  to 
minimize  duplication,  maintain 
awareness  of  related  efforts,  and 
identify  potential  priority  issues. 

Comment:  Subpart  B  }  402.6  and  402.7 
address  the  administration  of  both  the 
Water-Resources  Research  Program  and 
Water-Resources  Technology 
Development  Program.  These  two 
programs,  in  addition  to  the  State  Water 
Research  Institute  Program,  were 
authorized  in  Title  I  of  the  Water 
Resources  Research  Act  of  1984.  Yet  the 
proposed  rule  contains  no  language 
addressing  the  relationship «mong  these 
three  research  program.  It  is  believed 
there  must  be  a  clearly  articulated 
strategy  for  coordinating  limited 
research  dollars.  Indeed,  section  103  of 
the  Water  Resources  Research  Act  of 
1984  states  that  one  of  the  purposes  of 
the  Act  is  to  "coordinate  more 
effectively  the  Nation's  water-resources 
research  program."  The  USGS  is 
encouraged  to  include  in  the  rule  an 
explanation  of  the  relationship  among 
the  three  water-research  programs 
authorized  in  Title  I  of  Pub.  L  98-242 
including  coordination  of  annual 
funding,  grant  applications,  and 
research  priorities. 

Response:  To  coordinate  the  State 
Water  Research  institute.  Water- 
Resources  Research,  and  Water- 
Resources  Technology  Development 
Programs,  the  USGS  has 
organizationally  placed  the 
administration  of  these  three  programs 
under  the  Water  Resources  Division, 
Office  of  External  Research.  These  three 
programs  address  different  issues.  The 
State  Water  Research  Institute  Program 
provides  support  to  State  or  regional 
Institutes  to  resolve  State  and  regional 
water  and  related  land  pn^lcms.  The 
Water-Resources  Research  Program 
provides  support  for  research  problems 
in  the  national  interest.  The  Water- 
Resources  Technology  Development 
Program  provides  support  for  technology 
development  of  water-related  problems. 
The  USGS  feels  that  it  is  not  necessary 
to  explain  the  relationship  between 
these  programs  because  the  different 
program  descriptions,  application, 
evaluation,  and  management  procedures 
for  each  program  have  been  identified  in 
30  CFR  Part  401.  State  Water  Research 
Institute  Program,  and  this  rule.  Also, 
the  funding  for  these  programs  is 
provided  separately  by  Congress,  and 


the  USGS  does  not  have  the  authority  to  . 
change  program  funding. 

Catalog  of  Federal  Domestic  Assistance 

Programs  to  be  affected  in  the  Catalog 
of  Federal  Domestic  Assistance  are  No. 
15.806  for  the  Water-Resources  Research 
Program  and  No.  15.807  (reserved)  for 
the  Water-Resources  Technology 
Development  Program. 

List  of  Subjects  in  30  CFR  Part  402 

Water  resources,  Research  grant  \ 
programs — natural  resources. 
Government  contracts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  Chapter  IV  of  Title  30  of  the 
CFR  is  amended  by  adding  Part  402  to 
read  as  follows: 

PART  402— WATER-RESOURCES 
RESEARCH  PROGRAM  AND  THE 
WATER-RESOURCES  TECHNOLOGY 
DEVELOPMENT  PROGRAM 


Subpart  A— General 

Sec. 

402.1 

Purpose. 

402.2 

Delegation  of 

luthority. 

402.3 

Definitions. 

402.4 

Information  collection. 

402.5 

[Reserved] 

Subpart  B— Oascrlption  of  Water- 
Rasourcas  Programs 

402.8    Water-Resourcea  Research  Program. 
402.7    Water-Resources  Tecbnoiogy 

Development  Program. 
402.8-402.9     [Reserved) 

Subpart  C— Application,  Evatuatiofi,  and 
Managamant  Procadures 

402.10  Research  project  applications. 

402.11  Technology-developmeiU  project 
apphcations. 

402.12  Evaluation  of  applications  for  ^ants 
and  contracts. 

402.13  Program  management 

402.14  [Reserved] 

Subpart  D— Reporting 

402.15  Reporting  procedure*. 
402.1S-'*02.20    I  Reserved) 

Anlfaoiity:  Sec.  105  and  106.  Pnl>.  L.  96-242. 
98  Stat. »  (42  U.S.C  10304  and  1030&). 

Subpart  A-<jMi«rai 

$402.1    Purpose. 

The  regulations  in  this  part  are  issued 
pursuant  to  Title  I  of  the  Water 
Resources  Research  Act  of  1984  (PUb.  L. 
98-242, 98  Stat  97),  which  authorizes 
appropriations  to,  and  confers  authority 
upon,  the  Secretary  of  the  Interior  to 
promote  national  programs  of  water- 
resources  research  and  technology 
development. 


S  402.2    DslagaMon  of  authority. 

The  Water-Resources  Research 
Program  and  the  Water-Resources 
Technology  Development  Program,  as 
authorized  by  sections  105  and  106  of 
the  Act  (42  U.S.C.  10304  and  10305), 
have  been  established  as  components  of 
the  USGS.  The  Secretary  of  the  Interior 
has  delegated  to  the  Director  of  the 
USGS  authority  to  take  actions  and 
make  the  determinations  that,  under  the 
Act.  are  the  responsibility  of  the 
Secretary. 

9402.3    Dafinttions. 

(a)  "Grant"  is  used  in  these  rules  as  a 
generic  term  for  a  Federal  assistance 
award,  including  project  grants  and 
cooperative  agreements. 

(b)  "Act"  means  the  Water  Resources 
Research  Act  of  1984  (Pub.  L  98-242.  98 
Stat.  97). 

(c)  "Educational  institution"  means 
any  educational  institution — privately 
and/or  publicly  owned. 

(d)  "DoBar-for-dollar  matching  grant" 
means  for  each  Federal  doUar  provided 
to  support  the  projects,  a  non-Federal 
dollar  also  must  be  provided  to  the 
project. 

f  402.4    Information  collectton. 
The  information-collection 
reqtiirements  contained  in  sections 
402.ia  402.11.  aiul  402.15  have  been 
approved  by  the  OMB  under  44  U.S.C. 
3501  et  seg.  and  assigned  clearance 
number  1028-0046.  The  application 
proposals  being  collected  will  contain 
technical  information  that  will  be  nsed 
by  the  USGS  as  a  basis  for  selection  and 
award  of  grants.  The  progress  reports 
being  collected  will  contain  a 
description  of  all  work  accomplished 
and  results  achieved  on  each  funded 
project  and  will  enable  the  USGS  to 
carry  out  its  oversight  responsibilities 
and  provide  dissemination  of  technical 
information. 

9402.5    [Raaarvadl 

Subpart  B- Description  of  Water- 
Resources  Programs 


9402.6    Water  naaourcas  I 
Program. 

(a)  Subject  to  the  availability  of 
a^Jpropriated  funds,  the  Water- 
Resources  Research  Program  will 
provide  support,  in  the  form  of  a  dollar- 
for-dollar  matching  grant,  to  educational 
institutions,  private  foundations,  private 
fipms,  individuals,  and  agencies  of  local 
or  State  governments  for  research 
concerning  any  aspect  of  a  water- 
resource  related  problem  deemed  to  be 
in  the  national  interest.  Federal  agencies 
are  excluded  from  receiving  matching 
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grants.  Grants  may  be  awarded  on  other . 
than  a  dollar-for-dollar  matching  basis 
in  cases  where  the  USGS  determines 
that  research  on  a  high-priority  subject 
is  of  a  basic  nature  that  otherwise 
would  not  be  undertaken. 

(b)  The  types  of  research  to  be 
undertaicen  under  this  program  are 
hsted  below,  without  indication  of 
priority: 

(1]  Aspects  of  the  hydrologic  cycle; 

(2)  Supply  and  demand  for  water 

(3)  Demineralization  of  saline  and 
other  impaired  waters; 

(4)  Conservation  and  best  use  of 
available  supplies  of  water  and  methods 
of  increasing  such  supplies; 

(5)  Water  reuse; 

(6)  Depletion  and  degradation  of 
groundwater  supplies; 

(7)  Improvements  in  the  productivity 
of  water  when  used  for  agricultural, 
municipal,  and  conmiercial  purposes; 
and 

(8)  The  economic,  legal,  engineering, 
social,  recreational,  biological, 
geographic,  ecological,  and  other 
aspects  of  water  problems. 

(9)  Scientific  information- 
dissemination  activities,  including 
identifying,  assembling,  and  interpreting 
the  results  of  scientific  and  engineering 
research  on  water-resources  problems. 

(10)  Providing  means  for  improved 
communications  of  research  results, 
having  due  regard  for  the  varying 
conditions  and  needs  for  the  respective 
States  and  regions. 

§  402.7    Watw-flMources  Technology 
DcvclopfiMnt  Program. 

(a)  Subject  to  the  availability  of 
appropriated  funds,  the  Water- 
Resources  Technology  Development' 
Program  will  provide  funds  in  the  form 
of  grants  or  contracts  to  educational 
institutions,  private  firms,  private 
foundations,  individuals,  and  agencies 
of  local  or  State  governments  for 
technology  development  concerning  any 
aspect  of  water-related  technology 
deemed  to  be  of  State,  regional,  and 
national  importance,  including 
technology  associated  with 
improvement  of  waters  of  impaired 
quality  and  the  operation  of  test 
facilities.  Federal  agencies  are  excluded 
from  receiving  grants  or  contracts.  The 
types  of  technology-development  to  be 
undertaken  under  this  program  shall 
include  items  1  through  10  of  §  402.e(b). 

(b)  The  USGS  may  establish  any 
condition  for  the  matching  of  funds  by 
the  recipient  of  any  grant  or  cost-sharing 
under  a  contract  under  the  technology- 
development  program  which  the  USGS 
considers  to  be  in  the  best  interest  of  the 
Nation. 


§§402.8-402.9    (RMWvadl 

Subpart  C— Application,  Evaluation, 
and  Management  Procedures 

§402.10    RM«arch-pro|«ct  applicationa. 

(a)  Only  those  applications  for  grants 
that  are  in  response  to  and  meet  the 
guidelines  of  specific  USGS 
announcements  will  be  considered  for 
funding  appropriated  for  this  program. 

(b)  The  USGS  program 
announcements  will  identify  priorities, 
matching  requirements,  particular  areas 
of  interest,  criteria  for  evaluation,  OMB 
regulations  as  appropriate,  assurances, 
closing  date,  and  proposal  submittal 
instructions.  Program  announcements 
may  also  include  criteria  for  high- 
priority  subjects  of  a  basic  natiire  that 
may  be  funded  on  other  than  a  dollar- 
forndoUar  basis.  Program 
announcements  will  be  distributed  to 
names  on  the  current  USGS  mailing  list 
for  the  Water-Resources  Research 
Program  announcements,  including  new 
requests  received  in  response  to 
published  notices  of  upcoming  program 
announcements. 

(c)  Notification  of  the  availability  of 
the  program  announcement  will  be 
published  in  the  Commerce  Business 
Daily  and/or  Federal  Register. 

(d)  The  application  for  funds  must  be 
signed  by  an  individual  or  official 
authorized  to  commit  the  applicant  and 
it  must  contain: 

(1)  A  Standard  Form  424  "Federal 
Assistance,"  Sections  I  and  II  completed 
by  applicant,  used  as  the  cover  sheet  for 
each  proposal. 

(2)  A  project  summary  of  no  more 
than  one  typed,  single-spaced  page 
providing  the  following  specific 
information: 

(i)  Identification  of  the  water  or 
water-related  problems  and  the 
problem-solution  approach; 

(ii)  Identification  of  the  proposed 
scientific  contribution  of  the  problem 
solution; 

(iii)  Concise  statement  of  the  specific 
objectives  of  the  project; 

(iv)  Identification  of  the  approach  to 
be  used  to  accomplish  the  work;  and 

(v)  Identification  of  potential  users  of 
the  proposed  work. 

(3)  Narrative  information,  as  specified 
in  the  published  program  announcement, 
such  as  project  title,  project  objectives, 
background  information,  research  tasks, 
methodology  to  conduct  the  research 
task,  the  relevancy  of  the  proposed 
project  to  water-resources  problems, 
qualifications  of  the  principal 
investigators  and  their  organizations, 
and  proposed  budget  with  supporting 
information  suf^cient  to  allow 
evaluation  of  costs. 


§  402. 1 1    TechnologyOevvlopfnent  protect 
applicatione. 

(a)  Grant  awards  will  be  used  to 
support  those  portions  of  the  program 
for  which  the  principal  purpose  is  other 
than  as  described  in  §  402.11  (b). 
Program  announcements  and 
applications  will  be  governed  by  the 
same  procedures  provided  in  §  402.10. 

(b)  If  it  is  determined  that  the 
principal  purpose  of  a  planned  award 
(or  awards)  ts  to  acquire  goods  or 
services  for  the  direct  benefit  or  use  of 
the  Government,  the  action  must  be 
regarded  as  a  procurement  contract.  A 
competitive  solicitation  prepared  in 
accordance  with  applicable  acquisition 
regulations  will  be  issued  to  interested 
parties.  Notification  of  the  availability 
of  any  contract  solicitation  will  be 
published  in  the  Commerce  Business 
Daily,  unless  waived  in  accordance  with 
§  5.202  of  the  Federal  Acquisition 
Regulation  (FAR).  Contracts  may  be 
awarded  without  full  and  open 
competition  only  if  justified  in 
accordance  with  FAR  Subpart  6.3. 

§  402.12    Evaluation  of  applications  for 
grants  and  contracts. 

(a)  Grants.  (1)  Each  grant  application 
will  receive  technical  evaluations  from 
Government  and/or  non-Government 
scientific  or  engineering  personnel. 
Utilizing  the  criteria  for  evaluation 
identified  in  the  applicable 
announcement,  each  reviewer  will 
assign  a  technical  score. 

(2)  Grant  applications  with  low 
technical  ratings  will  be  screened  out, 
and  the  remaining  grant  applications 
will  be  rank-ordered  by  review  panels. 

(3)  USGS  program  officials  will 
compile  a  single,  consolidated  rank- 
ordered  hst  of  the  grant  applications 
based  on  technical  scor^g,  program 
needs  and  published  priorities,  and  the 
available  Federal  funds. 

(b)  Contracts.  Proposals  for  contract 
awards  will  be  evaluated  by  a  USGS 
panel.  Contracts  will  be  awarded 
according  to  procedures  contained  in  the 
FAR.  the  Department  of  the  Interior 
Acquisition  Regulation,  and  in 
acquisition  policy  releases  issued  by  the 
Department  and  by  the  USGS. 

§  402.13    Program  management 

(a)  After  the  conclusion  of 
negotiations,  the  USGS  will  transmit  a 
grant  or  contract-award  document,  as 
appropriate,  setting  forth  the  terms  of 
the  award.  ^ 

(b)  Grants.  Recipients  will  be  required 
to  execute  funded  projects  in 
accordance  with  OMB  Circulars 
governing  cost  principles,  administrative 
requirements,  and  audit,  as  applicable  to 
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their  organization  type.  In  addttion, 
OMB  Circular  A-67.  Coordination  of 
Federal  Activities  in  the  Acquisition  of 
Certain  Water  Data,  is  applicable  to 
awards  under  these  programs, 
(c)  Contracts.  Administrative 
requirements  for  performance  of 
research  contracts  will  be  established  in 
the  contract  clauses  in  conformance 
with  applicable  procurement  regulations 
and  other  interior  or  USGS  acquisition 
policy  documents.  OMB  Circular  A-67 
will  al^  apply  to  some  contract  awards 
under  this  program. 

§402.14    (Reserved] 

Subpart  D— Reporting 

§  402.15    Reporting  procedures. 

(a)  Grantees  or  contractors  will  be 
required  to  submit  the  following 
technical  reports  to  the  USGS  address 
identified  under  the  terms  and 
conditions  of  each  award. 

(1)  Quarterly  Technical  Progress 
Report.  This  report  shall  include  a 
description  of  all  work  accomplished, 
results  achieved,  and  any  changes  that 
affect  the  project's  scope  of  work,  time 
schedule,  and  personnel  assignments. 

(2)  Draft  Technical  Completion 
Report.  The  draft  report  will  be  required 
for  review  prior  to  submission  of  the 
final  technical  completion  report. 

(3)  Final  Technical  Completion 
Report.  The  final  report  and  a  camera- 
ready  copy  shall  be  submitted  to  the 
USGS  within  90  days  after  the 
expiration  date  of  the  award  and  shall 
include  a  summary  of  all  work 
accomplished,  results  achieved, 
conclusions,  and  recommendations.  The 
camera-ready  copy  shall  be  prepared  in 
a  manner  suitable  for  reproduction  by  a 
photographic  process.  Format  will  be 
specified  in  the  terms  and  conditions  of 
the  award. 

(4)  Final  Report  Abstract.  A  complete 
Water-Resources  Scientific  Information 
Center  Abstract  Form  102  and  National 
Technical  Information  Service  Form  79 
shall  be  submitted  with  the  final  report. 

(b)  Grantees  or  contractors  will  be 
required  to  submit  financial, 
administrative,  and  closeout  reports  as 
identified  under  the  terms  of  each 
award.  Reporting  requirements  will 
conform  to  the  procedures  described  in 
the  Departmental  Manual  of  the 
Department  of  the  Interior  at  505  DM  1- 
5. 

(c)  Contracts  for  technology- 
development  projects  may  alap  require 
delivery  of  hardware  items  im)duced 
and/or  specifications,  drawings,  test 
results,  or  other  data  describing  the 
funded  technclogy. 


§§402.16-^02.20    (Reserved] 

Dated:  May  6. 1986. 
Wayne  W.  Marchant, 

Assistant  Secretary  for  Water  and  Science. 
|FR  Doc.  86-13010  Filed  6-9-86;  8:45  am) 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Approval  of  Amendments  to  the  Utah 
Permanent  Program  Under  tlie  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

aqency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Final  rule. 

summary:  OSMRE  is  announcing  the 
approval  of  amendments  to  the  Utah 
Permanent  Regulatory  Program  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  On 
January  21. 1985.  Utah  submitted 
proposed  program  amendments  for 
OSMRE's  approval  pertaining  to  the 
definitions  of  "adjacent  area", 
"disturbed  area",  "mine  plan  area."  and 
"permit  area"  and  to  the  enforcement 
and  penalty  requirements  applicable  to 
surface  mining  operations.  The  public 
was  invited  to  comment  on  these 
provisions  for  30  days  (50  FR  8148. 
February  28. 1985).  In  a  letter  to  the 
State  dated  May  6, 1985,  OSMRE 
requested  additional  information 
regarding  certain  of  the  amendment 
provisions  submitted.  On  November  19, 
1985,  Utah  submitted  additional 
materials  to  address  the  concerns  of 
OSMRE.  The  public  was  invited  to 
comment  on  th^  additional  materials 
for  15  days  (51  FR  1519,  January  14. 
1986). 

After  providing  opportunity  for  public 
comment  and  conducting  a  thorough 
review  of  the  program  amendments  Ss 
submitted  January  21. 1985,  and  revised 
November  19. 1985.  the  Director  has 
determined  that  with  one  exception  the 
amendments  meet  the  requirements  of 
SMCRA  and  the  Federal  regulations  and 
is  approving  them. 

This  final  rule  is  being  made  elective 
immediately  in  order  to  expedite  the 
State  program  amendment  process  and 
to  encourage  the  State  to  conform  its 
program  to  the  Federal  standards 
without  undue  delay;  consistency  of  the 
State  and  Federal  standards  is  required 
by  SMCRA. 

EFFECTIVE  DATE:  June  10.  1986.  , 
FOR  FURTHER  INFORMATION  Co4tACT: 
Mr.  Arthur  W.  Abbs.  Chief,  Division  of 

! 


State  Program  Assistance,  Office  of 

Surface  Mining  Reclamation  and 

Enforcement,  1951  Constitution  Avenue, 

NW.,  Washington.  DC  20240;  Telephone: 

(202)  343-5351. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Program  Approval 

On  January  21. 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program  under  SMCRA  for  the 
regulation  of  the  surface  coal  mining 
operations  in  the  State  (46  FR  5899- 
5915). 

Information  pertinent  to  the  general 
background,  revisions,  modifications, 
Ad  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Utah  program  can  be 
found  in  the  January  21, 1981  Federal 
Register  (46  FR  5899-5915).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  944.11,  30  CFR 
944.12.  30  CFR  944.15  and  30  CFR  944.ia 

II.  Background  on  Proposed 
Amendments 

On  January  21, 1985,  the  Utah  Division 
of  Oil,  Gas  and  Mining  (DOGM) 
submitted  proposed  program 
amendments  for  OSMRE's  approval 
(Administrative  Record  No.  UT-351). 
The  amendments  included  changes 
pertaining  to  the  definitions  of  "adjacent 
area",  "disturbed  area",  "mine  plan 
area",  and  "permit  area"  and  to  the 
enforcement  and  penalty  requirements 
applicable  to  surface  mining  operations. 

On  February  28, 1985,  OSMRE  sought 
public  comment  on  whether  the 
proposed  modifications  to  the  Utah 
permanent  program  listed  above 
satisfied  the  criteria  for  approval  of 
State  program  amendments  set  forth  at 
30  CFR  732.15  and  732.17  (50  FR  8148).  In 
a  letter  to  the  State  dated  May  6, 1985, 
OSMRE  informed  the  State  of  its 
concerns  relating  to  certain  of  the 
proposed  program  amendments 
(Administrative  Record  No.  UT-399).  On 
November  19, 1985,  Utah  submitted 
additional  material  to  respond  to  the 
concerns  raised  by  OSMRE  in  its  May  6, 
1985  letter  (Administrative  Record  No. 
UT389). 

On  January  14. 1986.  OSMRE 
reopened  the  comment  period  for  15 
days  on  these  revised  provisions  (51  FR 
1519). 

III.  Director's  Fmdings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.17  and  732.15. 
with  one  exception  that  the  program 
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ameBdmeatB  suboutted  by  Utakon 
January  21. 1985.  with  the  reviawM 
submitted  on  Niovember  19, 1S8S.  meet 
the  requirements  of  SK4CRA  and  30  CFR 
Chapter  VII  as  discussed  below. 

1.  DefiniUoaa 

The  State  replsced  its  previous 
definitions  for  "permit  area",  "adjacent 
area,"  and  "disturbed  area"  with  revised 
definitions  thai  ace  virtually  identical  to 
the  Federal  definitions  for  tkose  terms  at 
30  CFR  701.5.  Accordingly,  the  Director 
is  approving  the  State's  amended 
definitions.  la  addition.  Utah  has 
deleted  the  definition  for  "mine  plan 
area"  and  indicated  that  the  terms 
"adjacent  area",  "affected  area",  and 
"permit  area"  which  are  defined  in 
Utah's  program  will  be  used  to  delineate 
appropriate  portions  of  surface  or 
underground  operations.  OMSRE  has 
determined  that  deletion  of  this 
definition  does  not  render  the  Utah 
program  less  effective  than  the  Federal 
regulations,  ^e  Federal  rules  do  not 
include  a  dewiitiop  for  "mine  plan 
area". 

2.  En/brcement  and  Peaaky 
Requirements 

Utah  amended  the  following  sections 
of  its  surface  mining  regulations:  SMC 
843.11.  843.15.  843.16,  845.12,  845.13  and 
845.17.  845.18  and  845.19.  These  sections 
pertain  to  cessation  orders,  informal 
public  hearings.  Board  review  of 
citations,  when  a  penalty  will  be 
assessed,  point  system  for  penalties, 
procedures  for  assessment  of  civil 
penalties-proposed  assessment, 
procedures  for  informal  assessment 
conference,  and  request  for  a  formal 
hearing.  In  addition  a  new  section  SMC 
843.20  pertaining  to  the  compliance 
conference  was  added.  The  Director  has 
determined  that  the  revised  enforcement 
provisions  under  section  SMC  843.11, 
843.15.  843.16  and  843.20  incorporate 
sanctions  no  less  stringent  than  those 
set  forth  under  section  521  of  SMCRA 
and  section  843  of  OSMRE's  regulations 
and  contain  the  same  or  similar 
procedural  requirements  relating  thereto 
with  the  exception  discussed  below. 
With  respect  to  the  penalty  provisions 
under  section  SMC  845.12.  845.13,  845.17. 
845.18  and  845.19,  the  Director  has 
determined  that  the  State's  rules 
incorporate  penalties  no  less  stringent 
than  set  forth  under  section  518  of 
SMCRA  and  section  845  of  the  Federal 
regulations  and  contain  the  same  or 
similar  procedural  requirements  relating 
thereto. 

With  respect  to  the  State's  amended 
enforcement  provisions,  the  following 
points  require  clarification. 


(a)  In  reviewing  the  revisioin  to  Utah 
regulation  SMC  843.15(a)  OSMRE 
determined  that  the  State's  special 
definition  of  "mining"  under  this  section 
is  less  effective  than  the  Federal 
definition  for  this  term  at  30  CFR 
843.15(a)  in  that  it  does  not  include  the 
processing,  cleaning,  concentrating, 
preparing,  or  loading  of  coal  where  such 
operations  occur  at  a  place  other  than 
the  mine  site.  This  issue  also  arose  in 
the  context  of  OSMRE's  review  pursuant 
to  30  CFR  732.17(d)  and  (e)  of  the  State's 
program  in  tight  of  changes  to  the 
Federal  regulations  since  the  Secretary's 
approval  of  the  Utah  program.  OSMRE 
is  currently  in  the  process  of  preparing  a 
Bnal  list  of  changes  to  the  State  prograiB 
that  are  necessitated  by  changes  to  the 
Federal  rules.  Revision  of  the  special 
definition  of  mining  under  SMC/UMC 
843.15(a)  is  one  of  the  items  to  be 
included  in  OSMRE's  Ust  of  changes 
required  as  a  result  of  revisions  to  the 
Federal  regulations.  Once  final 
notification  is  provided  to  Utah  of  the 
program  changes  that  are  required,  Utah 
will  have  sixty  days  to  submit 
amendments  to  make  the  necessary 
program  changes.  Utah  has  advised 
OSMRE  that  it  woald  prefer  to  amend 
its  special  definition  of  mming  under 
SMC/UMC  843.15(a)  to  address  the 
deficiency  identified  by  OSMRE  a»  the 
same  time  that  it  makes  other  changes 
to  its  regulations  which  are  necessitated 
by  changes  in  the  Federal  rules. 
Accordingly,  the  Director  is  not 
imposing  a  requirement  on  Utah  as  part 
of  this  rulemaking  to  revise  its  definition 
as  the  State  has  committed  to  doing  this 
in  a  sc<parate  rulemaking  action.  OSMRE 
is  not  approving  the  definition  of 
"mining"  to  the  extent  that  it  includes 
the  above-mentioned  activities. 

(b)  In  its  preliminary  review  of  the 
amendments  submitted  by  Utah, 
OSMRE  determined  that  the  State's 
provision  at  SMC  843.16(c)  governing 
temfxirary  relief  proceedings  was  less 
effective  than  the  Federal  requirements 
in  that  it  did  not  require  the  Board  to 
hold  a  hearing  in  the  locaHty  of  the 
permit  area. 

Section  525(cHl)  of  SMCRA  provides 
that  a  hearing  on  a  request  for 
temporary  relief  shall  be  held  in  the 
locality  of  the  permit  area. 

In  its  November  19, 1985  submission 
to  OSMRE.  Utah  included  a  revised 
version  of  this  regulation  which 
provides  that  upon  written  application 
by  the  operator  or  an  interested  party 
the  Board  or  hearing  examiner  may  hold 
a  hearing  at  the  site  of  the  operation  or 
within  such  reasonable  proximity  to  the 
site  that  any  viewings  of  the  site  can  be 
conducted  during  the  course  of  the 


public  h«feriiig.  The  Director  is 
approving  the  State  provision  as 
sabmitted  on  November  19, 1965.  on  the 
assumption  that  if  an  operator  or  an 
interested  person  requests  that  a  hearing 
be  held  at  the  site  of  the  operation  or 
within  dose  proximity,  the  Board  or 
hearing  examiner  will  grant  the  request. 
OSMRE  has  advised  Utah  that  the 
Direotoi's  approval  is  being  made  on  the 
basis  that  the  State  will  exercise  its 
discretion  under  SMC  843.16(c]  in  a 
manner  consistent  with  section  S25(c)(l) 
of  SMCRA.  That  is,  the  State  will  hold  a 
temporary  relief  hearing  in  the  locality 
of  the  permit  area  if  requested.  The 
State  has  agreed  to  the  Director's 
approval  of  SMC  843.16(c)  on  this  basis. 

rV.  Public  Comaaent 

OSMRE  held  two  comment  periods  on 
these  amendments  as  explained  above 
under  "BackgroundTjn'PTOposed 
Amendments  ".  OSMRE  received  one 
commept  on  the  amendment  from  the 
Bureau  of  Land  Management  (BLM). 
BLM's  comments  pertained  to 
responsibilities  of  Federal  agencies  on 
Federal  lands  that  could  have  a  bearing 
on  the  State's  implementation  of  its 
enforcement  and  penalty  assessment 
procedures.  The  Director  has 
determioed  that  BLM's  comments  do  not 
have  a  direct  bearing  on  his  decision  to 
approve  or  disapprove  the  State's 
amendments  and.  therefore,  are  outside 
the  scope  of  this  rulemaking. 

V.  IMrector's  Decision 

Based  on  the  above  findings  and 
clarificatioiu  the  Director  is  approving 
the  amendments  to  the  Utah  program 
submitted  on  January  21, 1985,  with  the 
revisions  submitted  by  the  State  on 
November  19, 1985. 

As  discussed  above  one  deficiency 
does  exist  which  Utah  will  be  required 
to  correct  when  OSMRE  notifies  the 
State  of  changes  to  its  program  that  are 
required  as  a  result  of  changes  in  the 
Federal  regulations  since  the  Secretary's 
approval  of  the  Utah  program. 

The  Director  is  amending  Part  944  of 
30  CFR  Chapter  VII  to  implement  this 
decision. 

VI.  Ad«Btkinal  DetenniBalion 

1.  Compliance  With  the  National 

Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  evironmental  impact 
statement  need  be  prepared  for  this 
rulemaking. 
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2.  Compliance  With  the  Regulatory 
Flexibility  Act 

The  Secretary  hereby  determines  that 
this  proposed  rule  will  not  have  a    / 
significant  economic  impact  on  snv^ll 
entities  within  the  meaning  of  the( 
Regulatory  Flexibility  Act.  U.S.C.  Wyat 
seq.].  This  rule  will  not  impose  anjr^w 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

3.  Compliance  With  Executive  Order 
No.  12291 

On  August  28, 1981.  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
exemption  from  sections  3,  4,  and  8  of 
Executive  Order  12291  for  all  actions 
taken  to  approve,  or  conditionally 
approve.  State  regulatory  programs, 
actions,  or  amendments.  Therefore,  a 
Regulatory  Impact  Analysis  and 
regulatory  review  of  OMB  is  not  needed 
for  this  program  amendment. 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  944 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  June  4. 1988.     . 

James  W.  Workman. 

Deputy  Director.  Operations  and  Technical 
Services. 

PART  944— UTAH 

Part  944  of  Title  30  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  944 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201  el  seq.). 

2.  Section  944.15  is  amended  by 
adding  a  new  paragraph  (i)  to  read  as 
follows: 

S  944. 1 5    Approval  of  amendments  to  State 
regulatory  program. 

*        *        •        •        • 

(i)  The  following  amendments  to  the 
Utah  State  program  listed  below  which 
were  submitted  to  OSMRE  by  Utah  on 
January  21,  and  November  19, 1985  are 
approved  effective  June  10, 1986. 
Revision  of  the  definitions  for  "adjacent 
area",  "disturbed  area"  and  "permit 
area":  Deletion  of  the  definition  for 
"mine  plan  area";  Revisions  to  SMC 
843.11.  843.15,  843.16,  845.12,  845.13, 


845.17.  845.18,  and  845.19  with  the 
exception  of  the  definition  of  "mining" 
to  the  extent  that  it  excludes  the 
processing,  cleaning,  concentrating, 
preparing,  or  loading  of  coal  at  a  place 
other  than  the  mine  site;  Adoption  of 
SMC  843.20. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-3025-6] 

Approval  and  Promulgation  of 
implementation  Plans,  Louisiana; 
Visibility  Protection 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  notice  approves  the  new 
source  review  (NSR)  and  monitoring 
plan  for  visibility  in  a  revision  to  the 
Louisiana  State  Implementation  Plan 
(SIP).  This  action  is  a  result  of  a 
proposed  rulemaking  on  May  15. 1984 
(49  FR  20519),  in  which  EPA  proposed  to 
approve  the  Louisiana  SIP  revision 
contingent  upon  the  State  meeting  the 
provisions  of  40  CFR  51.305  (visibility 
monitoring)  and  51.307  (visibility  NSR). 
No  comments  were  received  on  the 
proposal. 

The  Governor  of  Louisiana  submitted 
a  modified  SIP  Revision  for  Protection  of 
Visibility  on  October  9. 1985.  Visibililty 
NSR  regulations  were  submitted  by  the 
Governor  on  August  23, 1985.  Review  of 
the  plan  and  regulations  indicated  that 
Louisiana  has  met  the  criteria  of  40  CFR 
51.305  and  51.307. 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  July  10, 1986. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 
U.S.  Environmental  Protection  Agency, 

Region  6,  Air  Programs  Branch  (6T- 

AN),  1201  Elm  Street.  Dallas,  Texas 

75270 
Louisiana  Department  of  Environmental 

Quality,  Air  Quality  Division,  625 

North  4th  Street,  Baton  Rouge, 

Louisiana  70804. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Crocker,  Air  Programs  Branch,  EPA 
Region  6, 1201  Elm  Street,  Dallas,  Texas 
75270,  telephone  (214)  767-9850  or  (FTS) 
729-9850.  Reference  Docket  File  Number 
LA-86-1. 


SUPPI.EMENTARY  INFORMATION: 

Background 

Section  169A  of  the  Clean  Air  Act.  42 
U.S.C.  7491,  requires  visibility  protection 
for  mandatory  Class  I  Federal  areas 
where  EPA  has  determined  that 
visibility  is  an  important  value. 
("Mandatory  Class  I  Federal  areas"  are 
certain  national  parks,  wilderness  areas, 
and  international  parks,  as  described  in 
section  162(a)  of  the  Act,  42  U^S.C. 
7472(a),  40  CFR  81.400-937.)  Section 
169A  specifically  requires  EPA  to 
promulgate  regulations  requiring  certain 
states  to  amend  their  State 
Implementation  Plans  (SIPs)  to  provide 
for  visibility  protection. 

On  December  2. 1980,  EPA 
promulgated  the  required  visibility 
regulations  in  45  FR  80084.  codified  at  40 
CFR  51.300  et  seq.  It  required  the  states 
to  submit  their  revised  SIPs  to  satisfy 
those  provisions  by  September  2, 1981. 
(See  45  FR  80091.  codified  in  40  CFR 
51.302(a)(1).)  That  rulemaking  resulted  in 
numerous  parties  seeking  judicial 
review  of  the  visibility  regulations.  In 
March  1981.  the  Court  stayed  the 
litigation  pending  EPA  action  on  related 
administrative  petitions  for 
reconsideration  of  the  visibility 
regulations  filed  with  the  Agency. 

In  December  1982,  the  Environmental 
Defense  Fund  (EDF)  filed  suit  in  the  U.S. 
District  Court  for  the  Northern  District 
of  California  alleging  that  EPA  failed  to 
perform  a  nondiscretionary  duty  under 
section  110  of  the  Act  to  promulgate 
visibility  SIPs.  A  negotiated  settlement 
agreement  between  EPA  and  EDF 
required  EPA  to  promulgate  visibility 
SIPs  on  a  specific  schedule.  It  required 
EPA  to  propose  to  incorporate  federal 
regulations  in  states  where  SIPs  are 
deficient  with  cespect  to  the  1980  * 

visibility  new  source  review  and 
monitoring  regulations,  40  CFR  51.307 
and  51.305,  respectively.  However,  the 
settlement  allows  a  state  an  opportunity 
to  avoid  federal  promulgation  if  it 
submits  a  SIP  by  May  6, 1985.  Louisiana 
is  one  of  the  states  listed  in  40  CFR 
51.300(b)(2)  as  required  to  develop  a 
plan  for  visibility  protection. 

In  a  proposed  rulemaking  on  May  15, 
1984,  EPA  proposed  approval  of 
Louisiana's  Visibility  Protection  I^an 
contingent  upon  the  State  meeting  the 
provisions  of  40  CFR  51.305  and  51.307. 
No  comments  were  received  on  the 
proposal.  On  October  23, 1984  (49  FR 
42670),  EPA  articulated  the  minimal 
approval    requirements    regarding    nev«' 
source  review  and  visibility  monitoring 
Subsequently,  the  EPA  Region  6  Office 
requested  Louisiana  to  revise  its 
Visibility  Protection  Plan  according  to 
those  requirements. 
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On  October  a  IMK.  Ib«  GovenMw  of 
Louisiana  submitted  a  revised  SIP 
Revision  for  Protection  of  Visibility  for 
monitoring  and  new  source  review. 
Visibility  NSi  regulations  were 
submitted  by  the  Governor  on  Aogust 
23, 1984.  EPA  hae  reviewerf  the  Slate's 
submittal  a«4  developed  an  evahiation 
report.*  Tkia  r*«hn<ien  reporl  is 
svailaUc  far  iwapectioB  by  interested 
parties  dwiin  ■ennal  baeiiiese  hours  at 
the  EPA  Rsgiai  •  CMBce  and  the  other 
addresaes  iMad  above. 

Louisiana  haa  oaly  eac  awadatery 
Class  1  area  wMeb  ia  the  Bra«an  Hrd 
National  WildMfe  Re&fle.  The  refege 
coBsiala  of  a  chaia  otf  smaM  iaiands  and 
siuTounding  water  stretching  frans  near 
the  mouth  of  the  MiaaJssippi  River  to  the 
Mississippi  Coast  near  this  Qly  of 
Gulfport.  Mississippi.  No  ether  Oasa  1 
areas  currently  exist  in  the  State.  The 
SIP  commiU  the  State  to  visibility 
protection  conaisteot  with  the  Qean  Air 
Act  to  be  afibrded  witiun  the  refuge 
area  boundary.  The  SIP  is  to  be 
reviewed  every  three  years  and  revised 
as  necessary. 

Visibility  Monitoring  Strategy 

40  CFR  51.305  requires  all  states  with 
visibility  protection  areas  to  have  a  % 
monitoring  strategy  for  evaluating 
visibility  in  any  mandatory  Federal 
Class  I  area  by  visual  observation  or 
other  appropriate  monitoring  techniques. 
The  purposes  of  this  requirement  are  to 
generate  data  for  evaluating  visibility 
impairment  trends,  determine  potential 
impacts  of  new  sources,  assess  the 
effectiveness  of  the  visibiHty  protection 
program,  and  identify  ma)or  contributing 
sources.  These  purposes  can  be 
adequately  addressed  by  determining 
the  background  visibihty  protection 
areas  and  documenting  the  extent  of  any 
visibility  impairment  that  can  be 
attributed  to  a  source  or  small  group  of 
sources. 

Visibility  impairment  is  the  human 
perception  of  the  effects  of  natural  or 
man-made  conditions  which  reduce 
visual  range  or  contrast,  or  coloration 
change.  Thus,  a  visibility  monitoring 
program  should  identify  these  effects  as 
well  as  differentiate  man-made  effects 
from  natural  conditions.  The  program 
could  generate  various  types  of  data 
such  as  reports  from  human  observers, 
photograi^s,  and/or  automated 
instruments.  The  minimum  data 
collection  technique  that  40  CFR  51.305 
requires  is  visual  observation.  However, 
other  more  objective  techniques  are 
available.  (See  "Interim  Guidance  for 
Visibility  Monitoring",  O^ice  of  Air 
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Quality  Ftaiming  and  Standards, 
November  1960  (EPA  4S0/3-a0-6e2)). 

The  monitoring  section  of  the 
Louisnna  Visii^^ty  Pwlection  Pfan 
consists  of  three  data  eettectien 
methods: 

(1)  Monitoring  by  sources  proposing  to 
locate  or  modify  in  an  area  where 
emissions  may  impact  Class  I  areas. 

(2)  Periodic  review  every  three  years 
of  the  source  emissions  inventory  to 
ensure  that  minor  soarces  (i-e.,  those 
that  are  small  enough  not  to  be  subject 
to  NSR  requirements)  do  not  collectively 
impair  visibility,  and 

(3)  Periodic  discussions  with  the 
Federal  Land  Manager  for  the  area. 

The  objective  of  the  visibility 
monitoring  program  is  to  prevent  future 
visibility  impairment  via  New  Source 
Review.  (The  State  Plan  indicated  that 
no  impairment  of  visibility  exists  in  the 
refuge.)  Monitoring  by  sources 
proposing  to  locate  or  modify  in  the 
locale  where  emissions  may  impact 
Class  1  areas  will  provide  data  for  the 
assessment  of  impact  upon  background 
conditions  and  for  trend  analyses  for 
that  Class  I  area. 

The  Louisiana  monitoring  section  of 
the  Visibility  SIP  consists  of  a  statement 
of  objectives,  a  discussion  of  the  data 
collection  methods,  and  a  prowrision  for 
future  p)lan  revisions.  These  provisions 
meet  EPA  criteria  and  EPA  is  approving 
this  phase  of  the  plan. 

New  SoiHce  Review 

40  CFR  51.307  requires  states  to   ' 
review  new  major  stationary  sources 
and  major  modifications  prior  to 
construction  to  assess  potential  impacts 
on  visibility  in  any  visibility  protection 
area,  regardless  of  the  air  quality  status 
of  the  area  in  which  the  source  is 
located.  That  is,  sources  locating  in 
attainment  areas  and  nonattainment 
areas  must  undergo  visibility  new 
source  review  (See  40  CFR  51 J07  (a) 
and  (b)(2),  respectively).  These 
requirements  ensure  that  (1)  the 
visibility  impact  review  is  conducted  in 
a  timely  and  consistent  manner,  (2)  the 
reviewing  authority  considers  any 
timely  FLM  analysis  dennonstrating  that 
a  proposed  source  would  have  an 
adverse  impact  on  visibility,  and  (3) 
there  is  public  availability  of  the 
permitting  authority's  cooclusiiBi. 

Visibility  N^  is  addressed  in  two 
parts:  one  addresses  major  stationary 
sources  subject  to  the  Prevention  of 
Significant  Deterioration  (PSD) 
regulations  (40  CFR  52.21)  which  apply 
to  attainment  areas,  and  the  second 
addresses  major  sources  in 
nonattainment  areas. 

For  ail  major  PSD  stationary  sources: 
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(1)  The  State  must  notify  the  FLM  in 
writing  not  more  than  30  days  after 
receiving  a  permit  appttcation  or 
advanoB  notification  of  application  from 
a  proposed  soarce  that  may  impact  a 
visibility  pcotection  area. 

(2)  This  ooliQcatien  nwst  take  place  at 
least  00  days  prior  to  the  public  hearing 
on  the  application  and  must  contain  any 
analysis  of  the  potential  impact  of  the 
proposed  source  on  visibility. 

(3)  The  State  must  consider  any 
analysis  concerning  visibility 
impairment  performed  by  the  FLM  and 
received  not  more  than  30  days  after  the 
notification. 

(4)  If  the  State  does  not  concur  with 
the  FLM's  analysis  that  adverse 
visibility  impairment  will  result  from  the 
proposed  source,  the  State  must  provide 
in  its  notice  of  public  hearing  on  the 
application  an  explanation  of  its 
decision  or  give  notice  as  to  where  the 
explanation  can  be  obtained. 

(5)  The  State  must  have  the  ability  to 
reqvire  a  permit  applicant  to  monitor 
visibility  in  or  around  the  visibility 
protection  areas. 

For  major  sources  in  nonattainment 
areas: 

(1)  A  major  source  or  modiHcation 
that  may  impact  a  visibility  protection 
area  must  provide  a  visibility  impact 
analysis. 

(2)  The  State  must  ensure  that  the 
sources'  emissions  are  consistent  with 
the  national  visibility  goal.  The  State 
may  consider  the  cost  of  compliance,  the 
time  for  compliance,  the  energy  and 
non-air  quality  environmental  impacts 
of  compliance,  and  the  useful  life  of  the 
source. 

(3)  The  State  must  follow  the  same 
procedures  outlined  in  the  PSD  items  1-5 
above  in  conducting  iKMiattainment  area 
visibility  reviews. 

Items  1  through  5  of  major  PSD 
stationary  sources  and  items  1  through  3 
for  major  sources  in  nonaftaiiunent 
areas  are  the  procedural  steps  in 
visibility  review  as  deHned  in  40  CFR 
52.27(d)  and  52.28  (c)  and  (d). 
respectively.  (40  CFR  52.27  and  52.28 
were  proposed  in  49  FR  42670  and 
finalized  in  50  28544.) 

The  Louisiana  visitNHty  SIP  has 
incorporated  into  the  NSR  section  its 
existing  permit  requirements  for  any    * 
source  locating  in  an  attainment  area. 
Such  review  is  specified  in  "Part  V, 
Prevention  of  Significant  Deterioration 
of  Air  Quality"  in  section  90J0  of  the 
Louisiana  Air  Quality  Regulations. 

The  approach  taken  by  Louisiana  to 
adopting  new  source  review  regulations 
was  to  amend  the  "Part  V,  Prevention  of 
Significant  Deterioration  of  Air  Qoabty" 
regulations,  section  90.0  of  the  Louisiana 


Air  Quality  Regulations  adopted  by  the 
Secretary  of  the  Louisiana  Department 
of  Environmental  Quality  on  May  23. 
1985,  and  submitted  by  EPA  by  the 
Governor  on  August  23. 1985.  In 
amending  these  regulations,  the 
Louisiana  Department  of  Environmental 
Quality  adopted  definitions  equivalent 
to  those  in  40  CFR  51.301  (Protection  of 
Visibility  SIP  requirements);  and 
adopted  regulations  equivalent  to  the 
revisions  to  the  Federal  PSD  regulations 
pertaining  to  sources  locating  near  Class 
I  areas  which  were  proposed  in  the 
October  23, 1984,  Federal  Register.  As 
adopted,  Louisiana  Regulation  90.15(5) 
contains  authority  to  require  new 
sources  to  monitor  visibility:  and 
Regulation  90.16  (1)  and  (3)  contain 
revised  requirements  for  Federal  Land 
Manager  notification  and  visibility 
analysis. 

The  Stale  has  some  parishes 
designated  as  nonattainment  for  ozone 
only.  Louisiana  Regulation  section 
90.2(15)  lists  the  nonattainment  areas  in 
the  State.  The  ozone  SIP  includes 
regulations  to  impose  lowest  achievable 
emission  rate  (LAER)  for  new  and 
modified  sources  in  nonattainment 
areas,  as  specified  in  section  6.3.8  of  the 
Louisiana  Air  Quality  Regulations.  This 
will  ensure  that  the  visibility  will  not  be 
impaired  in  the  Class  I  area. 
Appropriate  consultation  with  the 
Federal  Land  Manager  will  be  ensured 
as  specified  on  page  79  of  "Louisiana 
SIP  Revisions  for  Ozone  Abatement." 
Further,  section  8.3.6  of  the  Regulations 
will  assure  that  a  visibility  impact 
analysis  is  performed  as  well  as  allow 
the  State  to  require  monitoring  of 
visibility  by  new  sources  that  may  affect 
visibility  in  the  mandatory  Federal  Class 
I  area. 

The  SIP  commits  to  the  notification 
time  frame  requirements  to  the  FLM.  It 
commits  to  provide  an  explanation  of  its 
decision  should  it  disagree  wilh  the 
FLM's  assessment  on  a  proposed 
source's  impact  on  visibility  and  to  give 
notice  as  to  where  that  explanation  can 
be  obtained. 


FLM  Coordination  * 

Under  section  165(d)  of  the  Clean  Air 
Act.  the  FLM  is  given  an  affirmative 
responsibility  to  protect  air  quality 
related  values,  including  visibility,  in 
lands  within  a  Class  I  area.  The 
visibility  regulations  allow  the  FLM  the 
opportunity  to  identify  visibility 
impairment  and  to  identify  elements  for 
inclusion  in  monitoring  strategies.  The 
FLM  must  maintain  these  areas 
consistent  with  congressional  land  use 
goals. 

The  State  of  Louisiana  has  accorded 
the  FLM  opportunities  to  participate  and 
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comment  on  its  visibility  SIP  and 
regulations.  Comments  by  the  FLM  were 
considered  and  incorporated  where 
applicable.  The  State  has  committed  in 
the  SIP  to  consult  continually  with  the 
FLM  on  the  review  and  implementation 
of  the  visibility  program.  Further,  the 
State  has  agreed  to  notify  the  FLM  of 
any  advance  notification  or  early 
consultation  with  a  major  new  or 
modifying  source  prior  to  the  submission 
of  the  permit  application. 

Current  Plan  Status 

At  present.  Louisiana  has  partial 
authority  through  delegation  for 
technical  and  administrative  review  of 
the  Federal  PSD  program.  40  CFR  52.21, 
which  meets  the  requirements  of  40  CFR 
51.307.  On  August  23. 1985.  the  Governor 
of  Louisiana  submitted  to  EPA  a  SIP 
revision  for  Prevention  of  Significant 
Deterioration  and  Part  V.  Prevention  of 
Significant  Deterioration,  section  90.0  of 
the  Louisiana  Air  Quality  Regulations. 
The  EPA  proposed  approval  of  the  PSD 
SIP  revision  in  a  separate  Federal 
Register  notice  on  April  17, 1986  (See  51 
FR  13027).  The  State  PSD  regulations  are 
equivalent  to  the  Federal  PSD  and 
visibility  new  source  review  regulations 
(40  CFR  52.21.  40  CFR  51.24.  and  40  CFR 
51.307(a)).  These  modifications  also 
meet,  in  part,  Louisiana's  commitments 
to  visibility  protection.  Consequently, 
when  EPA  finally  approves  the  State 
PSD  regulations,  the  State  will  still  have 
an  approved  Visibility  Protection  Plan. 

The  State  PSD  regulations  also 
commit  the  State  to  specific  consultation 
procedures  with  the  Federal  Land 
Manager  when  a  proposed  major  source 
or  major  modification  may  affect 
visibility  in  madatory  Class  I  Federal 
areas.  These  procedures  are  consistent 
wilh  the  Federal  requirements  of  40  CFR 
51.307(a)  and  meet,  in  part,  the  State's 
requirements  for  visibility  protection. 

Final  Action 

By  this  notice,  EPA  is  approving  the 
Louisiana  SIP  Revision  for  Protection  of 
Visibility  as  meeting  the  requirements  of 
40  CFR  51.305  and  51.307  and  the  criteria 
discussed  in  49  FR  42670.  (One  should 
reference  the  October  23. 1964.  49  FR 
42670,  for  additional  information).  The 
SIP  commits  to  a  3  year  review  period  at 
which  time  needed  changes  would  be 
made.  The  SIP.  therefore,  has 
established  the  commitment  to  review 
the  visibility  requirements  listed  in  40 
CFR  Part  51  Subpart  P— Protection  of 
Visibility.  The  SIP  is  still  deficient  for  all 
the  other  requirements  of  Subpart  P 
(except  51.305  and  51.307)  which  should 
be  addressed  within  the  proper  time 
frame  after  EPA  promulgation  or 
rulemaking. 


Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (August  11, 1986).  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

Dated:  May  27. 1986. 
Lee  M.  Thomas. 
Administrator. 

PART  52-{  AMENDED] 

40  CFR,  Chapter  1,  Part  52.  is  amended 
as  follows: 

Subpart  T— Louisiana 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(43)  as  follows: 

S  5^970    Identification  Of  plan. 

l^^  *  *  * 

(43)  On  October  4, 1985,  the  Governor 

submitted  a  revision  entitled, 
"Protection  of  Visibility  for  Mandatory 
Class  I  Federal  Areas."  July  12. 1985. 
This  submittal  included  new  source 
review  and  visibility  monitoring  strategy 
as  adopted  by  the  Stecretary  of  the 
Louisiana  Department  of  Environmental 
Quality  in  October  1985. 
[FR  Doc.  86-12538  Filed  6-9-86;  8:45  am) 
BiUJNa  COOC  MM-9»-M 


40  CFR  Part  81 

(EPA  Numlm  KS  15««;  A-7-FRL-302»-5) 

Designation  of  Areas  for  Air  Quality 
Planning  Purpoaes,  State  of  Kansas 

AGENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

summary:  Section  107(d)  of  the  Clean 
Air  Act.  as  amended,  provides  for  the 
designation  or  areas  as  either 
attainment,  nonattainment,  or 
unclassified  with  respect  to  the  National 
Ambient  Air  Quality  Standards 
(NAAQS).  Today's  action  approves  the 
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State's  request  for  redesignation  of 
Wyandotte  County  with  respect  to  total 
suspended  particulate  matter  (TSP). 
After  today's  action,  the  secondary  TSP 
nonattainment  area  becomes  attainment 
and  the  primary  TSP  nonattainment 
area  becomes  a  secondary 
nonattainment  area. 
EFFECTIVE  DATE:  July  10. 1986. 
AODAESSES:  Copies  of  the  State 
submission  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  Environmental 
Protection  Agency,  Region  VII,  Air 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  and  Kansas 
Department  of  Health  and  Environment, 
Bureau  of  Air  Quality  and  Radiation 
Control,  Forbes  Field.  Topeka.  Kansas 
66620. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Chanslor  at  (913)  236-2893.  FTS 
757-2893. 

SUPPLEMENTARY  INFORMATION:  In 
response  to  section  107(d)  of  the  Clean 
Air  Act.  as  amended,  EPA  and  the  State 
of  Kansas  designated  all  areas  of  the 
State  as  attaining  the  NAAQS,  not 
attaining  the  NAAQS,  or  having 
insufficient  data  upon  which  to  make  a 
determination  (unclassified).  A 
nonattainment  area  is  one  in  which  the 
air  quality  is  worse  than  a  standard.  An 
unclassified  area  is  one  for  which  there 
is  insufficient  data  to  determine  whether 
an  area  is  attainment  or  nonattainment. 
The  areas  of  the  State  which  are 
nonattainment  for  one  or  more 
pollutants  are  identified  at  40  CFR  Part 
81,  Subpart  C. 

On  March  3, 1978  (43  PR  8964),  EPA 
designated  portions  of  Wyandotte 
County,  Kansas,  nonattainment  with 
respect  to  the  primary  and  secondary 
TSP  standard.  The  remainder  was 
classified  attainment  with  respect  to  the 
TSP  standards.  The  attainment  status  of 
Wyandotte  County  (Kansas  City), 
Kansas,  is  found  at  40  CFR  618.17.  The 
primary  TSP  nonattainment  area  is 
described  as  most  of  the  area  between 
1-635  and  the  Missouri  State  line.  The 
secondary  TSP  nonattainment  area  is 
the  area  extending  about  three  miles 
west  of  1-635.  The  primary  standard  for 
TSP  is  an  annual  geometric  mean  value 
of  75  ^g/m'  not  to  be  exceeded  and  a  24 
hour  value  of  260  fxg/m'  not  to  be 
exceeded  more  than  once  per  year.  The 
secondary  NAAQS  for  TSP  is  a  24-hour 
value  of  150  ^lg|m^  not  to  be  exceeded 
more  than  once  per  year. 

Under  the  requirements  of  Part  D  of 
the  Act,  States  were  required  to  develop 
and  submit  plans  to  attain  air  standards 
in  those  areas  where  NAAQS  were 
violated.  The  State  of  Kansas  submitted 


a  plan  to  control  TSP  emissions  in 
Wyandotte  County  on  March  10, 1980. 
This  plan  was  approved  on  April  3, 1981 
(46  FR  20170). 

By  letter  on  June  22, 1984,  the  Kansas 
Department  of  Healtli  and  Environment 
(KDHE)  requested  that  EPA  redesignate 
that  part  of  Wyandotte  County 
designated  secondary  nonattainment  for 
TSP  to  attainment  and  that  area 
designated  primary  nonatttainment  for 
TSP  to  secondary  nonattainment. 
Included  with  the  request  was  a 
reasonable  further  progress  report 
showing  that  TSP  emissions  reductions 
had  occurred  as  a  result  of  enforcement 
of  the  Part  D  plan  revision.  Air  quality 
data  for  1982  and  1983  (eight  quarters) 
showed  no  violation  of  the  primary  TSP 
NAAQS  in  the  designated  primary  TSP 
nonattainment  area  and  no  violations  of 
the  secondary  TSP  NAAQS  in  the 
designated  secondary  TSP 
nonattainment  area.  However,  TSP  data 
for  the  first  six  months  of  1984  had  a 
geometric  mean  value  of  approximately 
100  figfm^  at  one  monitor  site  in  the 
primary  nonattainment  area.  Because  of 
this  high  value,  EPA  advised  the  State 
that  action  on  its  redesignation  request 
would  be  delayed  until  all  1984  TSP  data 
were  available  for  analysis.  On  March 
21, 1985,  KDHE  provided  TSP  air  quality 
data  for  Wyandotte  County  for  1982, 
1983,  and  1984.  These  data  show  no 
violations  of  the  primary  TSP  NAAQS  in 
the  primary  TSP  nonattainment  area 
and  no  violation  of  the  secondary  TSP 
NAAQS  in  the  designated  secondary 
nonattainment  area.  Thus,  KDHE 
provided  data  for  three  years  (12 
quarters)  showing  that  the  primary  TSP 
NAAQS  were  not  violated  in  the 
primary  nonattinment  area  and  that 
there  were  no  violations  of  the 
secondary  TSP  violations  in  the 
designated  secondary  TSP 
nonattainment  area. 

EPA's  redesignation  policy  under 
section  107  of  the  Act  was  summarized 
in  an  April  21, 1983  memorandum  from 
Sheldon  Meyers.  Generally,  eight 
quarters  (two  years)  of  monitoring  data 
showing  no  violations,  plus  evidence 
ihat  the  EPA-approved  control  strategy 
has  been  implemented,  are  required  to 
support  redesignation  requests  for  areas 
having  an  approved  Part  D  control 
strategy.  The  most  recent  four  quarters 
of  monitoring  data  may  be  used  if 
dispersion  modeling  shows  that  the  SIP 
strategy  is  sound,  and  if  actual 
enforceable  emission  reductions  have 
occurred. 

This  policy  was  amplified  in  a 
September  30, 1985  memorandum  from 
Gerald  Emison.  In  addition  to  presenting 
the  required  consecutive  quarters 


showing  no  violations,  TSP 
redesignations  for  areas  with  less  than  a 
fully  approved  control  strategy  must  be 
supported  by  additional  assurances  that 
emissions  will  not  rise  in  the  future  so 
much  as  to  cause  a  violation  of  the 
standards. 

Since  these  portions  of  Wyandotte 
County  have  a  fully  approved  control 
strategy,  only  the  requirements  of  the 
Meyers  memorandum  apply  here.  As 
explained  in  greater  detail  in  an  EPA 
support  memorandum  dated  March  28, 
1986.  here  there  has  been  an  adequate 
showing  that  the  EPA-approved  control 
strategy  has  been  implemented  and  that 
the  improvement  in  air  quality  is 
attributable  to  it.  KDHE  submits  annual 
reasonable  further  progress  reports  for 
all  designated  nonattainment  areas. 
These  reports  indicate  emissions 
reductions  which  result  from  efforts 
requiring  installation  of  control  devices 
and  other  steps,  including  enhanced 
street  cleaning,  which  implement  the 
approved  Part  D  plan.  Such  reports 
include  TSP  for  Wyandotte  County. 
Those  reports  and  the  redesignation 
request  contain  a  showing  that  the 
improvement  in  air  quality  is 
attributable  to  implementation  of  the 
requirements  and  commitments  in  the 
Part  D  plan,  not  the  result  of  economic 
downturn  or  some  other  temporary 
occurrence. 

The  policy  also  requires  a  showing 
that  improved  air  quality  is  not  the 
result  of  dispersion  techniques.  As 
indicated  previously,  the  redesignation 
request  is  based,  in  large  part,  on  a 
showing  that  the  air  quality 
improvement  is  due  to  enforceable 
emission  limitations.  EPA  and  the  State 
will  be  reviewing  sources  to  determine 
that  the  regulatory  requirements  under 
section  123  are  met.  However,  EPA  is 
satisfied  that  improved  air  quality  is  not 
a  result  of  the  use  of  dispersion 
techniques. 

EPA  believes  the  State  of  Kansas  has 
satisfied  the  redesignation  requirements 
under  the  relevant  provisions  of  the 
Clean  Air  Act,  sections  107(d)  and 
171(2).  EPA  proposed  approval  of  the 
request  to  redesignate  Wyandotte 
County  in  the  Federal  Register  on  July 
31. 1985  (50  FR  30962). 

Sununary  of  Public  Comments 

The  Region  VII  office  received  no 
comments  during  the  30-day  comment 
period. 

Action 

EPA  approves  the  State  request  to 
redesignate^ Wyandotte  County  as 
follows:  all  of  Wyandotte  County  west 


of  1-635  is  redesignated  attainment  with 
respect  to  the  TSP  standards: 
Wyandotte  County  between  1-635  and 
the  Missouri  state  line  is  redesignated 
nonattainment  with  respect  to  the 
secondary  TSP  standards. 

EPA  has  examined  this  redesignation 
action  and  finds  that  it  will  have  no 
substantive  effect  on  the  stringency  of 
the  Kansas  SIP. 

The  Office  of  management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  207(b)(1)  of  the  Clean 
Air  Act,  as  amended,  judicial  review  of 
this  action  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  date  of 
publication.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  307(b)(2)). 


List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  |une,^.  1986 
LeeTbooMs, 

Administrator. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Subpart  C— Section  107  Attainment 
Status  Designations 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

§•1.317    lAmsndMi] 

2.  In  §  81.317  the  Kansas  TSP  table  is 
amended  by  revising  the  entry  for 
Wyandotte  County  to  read  as  follows: 


981.317    Kansas. 


Kansas— TSP 


Designated  area  (County) 


Does  not  meet 
pnmary 


Ooea  not  meal 
•acondary  standard* 


Cannot  bu 
dasaited 


Better  than 
naaonal 
Marvlardi 


IWyandona  County: 

A.  Most  o)  itie  area  bolwoen  I-63S 

and  the  Missouri  stale  bne 

B.  Remainder  ol  County 


(FR  Doc.  86-13030  Filed  6-9-66:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

List  of  Communities  Eligible  for  tt>e 
Sale  of  Flood  Insurance;  Michigan,  et 
aL 

AQCNCy:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 


EFFECTIVE  DATES:  The  dates  listed  in  the 
fourth  column  of  the  table. 

addresses:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agency  or  broker 
serving  the  eligible  community,  or  horn 
the  National  Flood  Insurance  Program 
(NFIP)  at:  Post  Office  Box  457,  Lanham. 
Maryland  20706,  Phone:  (800)  638-7418. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza.  500  C 
Street,  Southwest,  Room  416, 
Washington,  DC  20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 


return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP. 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 
In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  liazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map.  if  one 
has  been  published,  is  indicated  in  the 
fifth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Deputy  Administrator, 
Federal  Insurance  Administration,  to 
whom  authority  has  been  delegated  by 
the  Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 


IM  I 


PART  64— [AMENDED] 

The  authority  citation  for  Part  64 
continues  to  read  as  follows:       , 

Authority:  42  U.S.C.  4001  et  seq.,  ^ 

Reoi^anization  Plan  No.  3  of  1978,  E.O.  \fl27. 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 
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§64.6    List  Of  EHgiM*  communitiM. 


Smm  (nd  courMy 


Locsbon 


Community  No 


Eltactiwa  (Mm  o*  aulhonzatnn/cancaiMon  o« 
nw  o)  Hood  mwfanca  m  comnwrwy 


T 


Speci*l  flood  hazard  areas  ider<tified 


DaKa... 
ddn 
Do 


;  Ford  River,  toomship  ol . 
Mwqua«la.to«nahpol.. 
SI  ignaca.  aty  ot.. 


Nebraska.  WastwgMii 
Teus 

San  Jaomo 


,  West  Traweree.  tonvnsNp  Ol. 

.  Maryland  Heagrxs.  cuv  a< 

.,  Wa«iwv»or^  v«aga  ol - 


■I  Coktsprmg.  c*y  ol 
■I  Unaicorporaled 


Uvquena.. 

Algar 
Emmet 


Utah:  Sa«  lak*.. 


.  Bay  de  Noc.  toxmsho  o(.. 

I  Dela«»ara  to<»nsn<p  o«...._ 

Marouotlo.  monstiv  oi 

Onoia.  townstiv  a( 

naadmonrt.  townahici  d... 

Salma.  township  ol 

BhiHdale.  city  ol 

Grar«y,  city  ol 


Iowa:  'Plymounth 

Vermont  *Slar4iaboro- 


Soutti  Carolina:  Georgetown... 
CMonna: 


'Tuolunww.. 

Rivervda 

Tennessee  Lewi 
Texas:  Partier 


CaiAxna.  '  El  Dorado..... 
North  CMtota:  Mounn*.. 

Tennessee  Loudon 

Wtscorem  La  Crossa — 
New  Hampshve: 


Urwicorporatod  I 
Addoon  county.. 


'  Pawleys  island,  town  ol- 


Unincarporate  areas 

do 

Moreno  Valley,  city  ol.. 

ItohenwBld.  aty  oi 

Sanctuary,  aty  ol 

Unncorporated  WSM... 
•Parahal.  aty  ol 


Greenback,  city  ol — 

West  Salem,  yiflage  ol.. 


Belknw.. 


Alger 


DeMa. 


Grand  Traversa.. 

Lake 
New  York:  Oswego.. 


Ponneytvenia:  Adama.. 


Ohn: 

Cuyahoga.. 
0«>. — 


Andovar,  townol.. 


New  Hampton,  town  ol.. 


Au  Traev  township  ol.. 
Ctaik.  lownahv  ol.. 


ELk  Rapida.  lownsh*)  ol 

Ensign,  townsrtp  ol — 

GwtieM.  cnanar  township  ol.. 

Webber.  Wwnsh*  o» 

'Parsh.  lownsh^)  ol 


*Unk)r),  township  ol.. 


ConnectKut:  Harttord.. 

Rhode  Island: 

Providenoa. _ 


Unncorporated  areas.. 
MarysvMe.  aty  ol 


Simsbury.  town  ol... 
Providence,  cllyol.. 


Kanl.. 


Region  N 
New  Jersey:  Bergen 


Pennsylvania:  Cambna... 
I  V 


west  WwwKk,  town  d.. 


Oadell.  borough  ol.. 


Wisconsin:  LaCroaaa... 
Ohk>:  Medina. 


VI 


Texas:  Denton.. 


vm 


Stonycreek.  township  ol.. 
LaCroase.  city  ol 

S6^MM,  VHAQ0  Of »»».«««« 


jeoossA 

260T50-Naw 
260444 

260T21A 

290e8»-New 

316496-N«« 

4«1S99— New 
48iOeOA 

260685 
260T56-New 
260^58— New 
260345 

2e0756-New 
26075'- 
490247- 
290263S 


I  Apr  4.  1966.  emerg.  Apr  4.  1966. 

I  Apr  4.  1966.  amarg 

do 


5001 72B 

4502S1— New 

060633A 

060411A 

060711— New 

470304 

481265 

0600408 

380073A 

470303 
550S60 

330104 

3300078 


260342 
260759— New 

260761— New 
260752- Now 
260753— Now 
260754-New 
361546A 

421261B 


3907668 
390548C 

09003SC 
445406E 


440007B 


Colorado: 

Adama.. 


Shady  Shores,  town  ol . 


Federal  Heit^ils.  townol.. 
Denver,  dly  and  county.... 


I340060C 

420241 

5555628 

3003646 

48113SC 


0e0240A 
0600468 


IM  I 


do.. 


..do. 
..do.. 


..do.. 

...do.. 


Apr  7,  1966. amarg. 

do 

do 

do 

do 

do...- 

do. 


Apr  3,1978 
Nov.  13.  1961 

May  17,  1977 


Aug  26,  1975.  amarg..  July  3.  1965,  fog.,  July  3, 

1965.  SUSP.  Apr  4.  1986.  rem 
May  6,  1960.  emerg  .  Sept  18.  1965.  reg.  Sept 

18,  1965.  susp..  Apr  4. 1966,  rem. 
July  25,  1975.  emerg.,  Dec  4.  1965,  reg.,  Dec. 

4.  1965.  susp.,  Apr  10.  1966.  rem 
Feb  26,  1971.  emerg..  Mar  1,  1984,  reg 


Apr.  9.  1966,  emerg.. 

do - 


Apr  16, 1966,  amarg.. 

....-do 

do.. 


Apr  9,  1966,  emerg.,  Apr  9,  1966,  rog 

Aug  18,  1978,  Emerg..  Mar.  18,  1986,  rog..  Mar. 

IB,  1966.  SUSP .  Apr.  14,  1966,  rain. 
Apr  23,  1966,  emerg. 


Apr.  12,  1974,  Nov  7,  1975,  S  July  3.  1985 

Oct.  25.  1977  a  Sopt   18,  1965 

Jan    31,  1975,  Oct  8,  1976,  ft  Dec.  4, 
1866 


Nov  29,  1977 
Apr  18,  1978 

Sept  24,  1976 

June  10.  1977 

Aug.  2.  1974  ft  Mer   18.  1966 

Nov.  29,  1974  ft  Mer   18,  1966 


Apr.  17.  1986,  emerg  ,  Apr.  17  1966.  rog 

May  12.  1976.  emerg..  Apr  2,  1986,  rea,  Apr.  2, 

1986.  SUSP  ,  Apr  23.  1966.  rem 
May  14.  1976,  emerg..  Apr  2.  1966.  fog..  Apr.  2, 

1986,  susp.,  Apr.  23,  1986,  rem. 


Apr.  25,  1986,  emerg.. 

* i" 

do 

do 


..do.. 
..do.. 


Dec  9,  1976,  amarg.,  Apr   15,  1966,  rag..  Apr. 

15,  1986.  susp .  Apr  24,  1986,  rein. 
Urn.  17.  1976.  emerg .  Dec  4,  1985.  reg.,  Dec 

4.  1985.  sim> '  Apr  30.  1966,  rem. 


Apr.  2,  1986.  suspensnn  withdrawn.. 
do 


Sept  24.  1978 

Apr  3.  1981  ft  Dec.  15.  1982 

June  28,   1974.  Nov    8.   1977  ft  Apr.  2, 

1966 
Mar  8,  1974,  Dec  3,  1976,  ft  Apr  &  1966 


Apr.  15,  1966,  suspension  withdrawn.. 
do 


..do.. 


Dec  27,  1974  ft  Apr.  15,  1966 
Dec  6.  1974  ft  Dec  4,  1985 


Jen.  30,  1981  ft  Apr  2,  1986 
Mv    22.   1974.  Aug    27,    1976,  May  18, 
1979  ft  Apr.  2,  1986 


Aug.  2,  1974.  May  16,  1977  ft  Mar.  27, 


..do.. 


..do.. 


..do.. 


..do.. 


1981 

Dec.  15,  1970,  July  1.  1974.  Nov.  26,  1975. 

Apr   16,  1975,  July  23.  1976  ft  Apr.  15. 

1986 
Apr    13.  1973,  Fab.   1,   1978  ft  Apr.  15. 

1966 


Juno  15,  1973.  Mw.  15,  1977,  Feb  1.  1980 
ft  Apr.  15.  1986 

Dec.  28,  1973,  Feb.  15,  1978  ft  Apr.  IS, 
1966 


Jwt  15,  1971,  July  1,  1974,  May  14.  1978 

ft  May  15,  1965 
Mw.  15,  1974,  June  4.  1976  ft  Apr.  15. 

1986 


Urn    18.  1877,  May  II.  1982  ft  Apr.  IS, 
1986 


..do.. 


..do.. 


I  July  11.  1975  ft  Apr  15,  1966 

I  Dec  28.  1975  A  Apr.  15.  1986 


Federal  Register  /  Vol,  51.  No.  Ill  /  Tuesday.  June  10.  1986  /Rules  and  Regulations  2P973 


State  and  county 


IX 


CaMomia: 

Santa  Cniz. 
San  Diego  .. 


Maine:  Cumberland.. 


New  York: 
'.  Orange.. 
Orange.. 


Ponnsylvaraa:  Union. 


IV 


Walton. 
Bay 


MMnois:  Hancock 

Region  N 
New  York 

Onodaga 

Hwnitton 


Location 


Unncorporated  areas.. 
Del  Mar.  aty  of 


IV 


Georgia:  Worth... 


Ctay 

Jackson. 


Michigan:  Bemen.. 


VI 

Arkansas:  Wsshmgton .... 

I  vn 


towa  Crawford - 

Region  I^^MMmal  oonvar  alona 


Ctioshire.. 
Oiaatato. 


Oooa _.. 

GraNon 

GraHon 

HockmQhsfn.. 


Stralford  . 


Memmack 

Region  VIH 
Cokxado  SadgwKk -_.•... 


New  Hampshire 
,  Qrflton 


Coea.. 


Merrimack.. 


Region  N 
New  York: 
Oswego  . 
Jefferson.. 


Brunswick,  town  ol .. 


Goehen,  village  of 

Goshen,  town  of _. 


New  Bertm,  borough  ol.... 

Unincorporated  areas 

Parker,  city  ol 


Unincorporated  areas.. 


Community  140 


Fabius,  town  ol .. 
Hope,  town  ol.... 


Poulan,  city  ol 

Celina.  city  ol 

Gaineboro.  dty  ol 

Berrien  Spnngs.  village  ol . 

Elm  Springs,  town  ol 


080353B 
060288C 


230042B 


361571B 
3606148 


420633B 

120317C 
12001 IB 

170267C 


3605776 
3614038 


1301978 

470032C 
4700968 

260330A 

0502138 


Chwter  Oak.  dly  M. 


Alsteod.  town  ol.. 
Marlow,  town  ol . 


Shetourrte.  town  ol 

Campion,  town  of  — _. 

l>ierrnont  town  of 

htotkngham,  town  ol 


ChesterlieW.  townol.. 

Strafford,  town  of 

Newbury,  town  of _ 

Julaaburg.  town  ol  — 


Bettilehem,  town  ol. 

Cerro*.  town  ol 

Webster,  town  ol  — 


Effective  dales  of  authonzation/cancallatxxi  ol 
sale  ol  ftood  mauranca  m  corTHTHinity 


..do.. 
..do. 


Apr.  30.  1966  SqMMhStoh  wittidrawn .. 


.Oa.. 


...do.. 

..:dO. 


Special  flood  hazard  areas  idanWiad 


May  29.  1979  ft  Apr   15,  1986 
Feb    22,   1974.  Oct    17,    1975,  Aug.   IS. 
1983  ft  Apr   IS.  1986 


Nov    1,   1974.  June  14.   1977  ft  im    3, 
1986 


..do. 
..do.. 


Apr.  30,  1986.  Suspension  withdrawn  _ 
do 


..do.. 


..do.. 


..do. 


3300208 


33002S8 

330037A 
3300488 

330071 A 
330137C 

3301638 

330196B 

3302268 

0801698 


33004S8 


AMon.  townol. 


1,  town  d , 


3300308 


330236A 


361577B 
3615608 


..do.. 

..do.. 
..do.. 


June  24.  1977  ft  Apr  30,  1986 
Doc  4,  1981  ft  Apr  30,  1966 


Feb.  22.  1974,  July  2.  1976  ft  Apr    30. 
1986 


Fob.  21,  1975, 'No*.  16,  1977  ft  Oct  1. 

1983 
Oct   15.   1976,   Aug    1.   1980  ft  Apr    30, 


1986 


Jan  24,  1975,  Feb  20,  1978,  Dec  4.  1981 

ft  Apr  30.  1966 


Aug  16.  1974 

Nov    22,   1974,  ifiepl    3,   1976  ft  Apr    30, 
1966 


May  17,  1974.  Feb  6.  1976  ft  >^.  aa 
■1986 


Apr.  2,  1986.  Suspenston 
.-..410 


..do.. 


..do.. 
.aa.. 


..do.. 

..do.. 
-do.. 
..do.. 

..do.. 


Apr.  IS,  1966  Suspension  withdrawn . 
A> 


...do.. 


..do. 
do. 


June  21.  1974,  July  9.  1976,  Jan.  25,  1980 

ft  Apr  30.  1986 
June  21.  1974  A  Sepi  24.  1976 


Aug.  1,  1975  ft  Apr.  30,  1966 

Aug.  18,  1974.  Nov    14.  1975  ft  Apr.  30, 
1966 


Juno  4.  1976  ft  Apr  30.  16 


July  26.  1974,  Jan   7,  1977  ft  Apr  Z  1966 
SepI    13,  1974.  May  10.   1977  ft  Apr.  2, 

1986 
Nov  29,  1974  ft  Apr  2,  1968 
Apr  5.  1974.  Sept   17.  1976  ft  Apr  2.  1966 
Feb  21,  1975  ft  Apr  2.  1986 
June  26,    1974,  Nov    19.   1976.  Sept  7, 

1979  ft  hoi  2,  1986 
Dec.   13,   1977,   Dec    31.   1976  ft  Apr    2, 

1966 
Feb.  28,   1975,   Dec    31,   1976  ft  Apr    2. 

1986 
Jan.  31,  1975,  Sept  6,  1977  ft  Apr  ^  1986 


May  24,   1974,   Feb    20,   1976  ft  Apr.   2. 
1986 


June  28,  1974,  Mar    25,  1977  ft  Apr.  15. 

1986 
Jan.  24,  1975,  Nov    12,  1976  ft  ^r.  IS. 


Jmi  17,  1975  ft  Apr  15,  1968 


Oct  29,  1976  ft  Apr   15.  1966 

Jwt  31,   1975,  Jan    9,   1976  ft  Apr.   IS, 


1986 


•  This  •  s  newfy  incorporated  commur*y  ekgiWe  3-27-86  thot  was  pamaoating  m  the  Regular  Program  as  an  mwicorporated  area  of  Georgetown  County.  SoiMh  Carokna.  The  Town  haa 
adopted  t>y  reierence  irw  county's  Ftood  Insurance  Study  and  Maps  lor  nsuranoe  and  Hoodpum  management  purposes. 
'  DedariK)  ooasier  areas. 

'Miramai  Conversions 

Cods  to<  readmg  tourth  cokjmn  Emerg  —Emergency.  Reg.— Regular.  Susp  —Suspension.  Rem  — RemsUtemem  •  ' 
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Issued:  )«ne  2  19'j£. 
FraMis  V.  Iteily, 

Deputy  Administrator.  Rderal  Irsurance 
A  dministrotion. 

IFR  Doc.  86-12984  Filed  6-9-86;  8:45  am| 
•ILUNQ  COM  trit 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45  CFR  Part  1178 

Missing  Children.  Use  of  Penatty  Mail 
in  Location  and  Recovery 

agency:  National  Endowment  for  the 

Humanities. 

ACTION:  Final  rote. 

SUMMARY:  This  final  rule  authorizes  the 
National  Endowment  for  the  Humanities 
(NEH)  to  use  penalty  mail  to  assist  in 
the  location  and  recovery  of  missing 
children,  and  is  required  by  Pub.  L  99- 
87  (August  9. 1985),  39  U.S.C.  3220. 
EFFECTIVE  DATE:  July  10,  198a 
FOR  FURTHER  INFORMATION  CONTACT. 
Tracy  J.  [oselson  Esq.,  National 
Endowment  for  the  Humanities.  Office 
of  the  General  Counsel,  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506,  telephone  (202) 
786-0322. 
'SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  pursuant  to  U.S.C.  3220(a)(2) 
which  requires  federal  agencies  to 
prescribe  regulations  under  which 
penalty  mail  may  be  used  in 
conformance  with  guidelines  issued  by 
the  Department  of  Justice,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OHDP)  pursuant  to  39  U.S.C. 
3220(a)(1).  50  FK  46622.  In  accordance 
with  Pub.  L.  99-87.  this  rale  shall  cease 
to  be  effective  on  February  9. 1988. 

On  April  4, 1986,  the  National 
Endowment  for  the  Humanities  (NEH) 
published  in  the  Federal  Register.  SI  FR 
11597-11598,  a  proposed  rule  for  the  use 
of  penalty  mail  to  assist  in  the  location 
recovery  of  missing  children.  The 
National  Endowment  for  the  Humanities 
has  received  and  carefully  considered 
several  comments  concerning  this 
proposed  rule.  One  comment  questioned 
whether  NEH  is  publishing  a  single 
regulation  or  is  authorizing  subunits  of 
the  agency  to  establish  their  own 
regulations.  The  National  Endowment 
for  the  Humanities  is  publishing  a  single 
agency  wide  rale.  The  National 
Endowment  for  the  Humanities  does  not 
have  any  geographical  subunits  nor  do 
its  divisions  have  authority  to 
promulgate  regulations.  Another 
comment  asked  what  role  various 
offices  and  divisions  of  NEH  will  play  in 
implementing  this  rule.  A  third  question 


asked  what  types  of  maitings  the 
Eodowraent  intends  to  use  to 
disseminate  information  about  missing 
children.  The  Chairperson  of  the 
National  Endowment  for  the  Humanities 
may  direct  the  agency  to  use  penalty 
mail  to  assist  in  the  location  and 
recovery  of  missing  children  when 
determined  to  be  appropriate  and  cost 
effective.  The  Chairperson  or  his 
designee  will  review  the  types  of 
mailings  and  the  procedures  and  offices 
to  be  responsible  for  implementing  this 
rule.  Another  comment  asked  whether 
priority  will  be  given  to  mail  sent  within 
the  U.S.  or  U.S.  territories  and 
possessions.  The  National  Endowment 
for  the  Humanities  was  created  by 
Congress  to  promote  progress  in 
scholarship  in  the  humanities  in  the 
United  States.  As  such,  grants  are 
ordinarily  made  to  organizations  based 
in  the  United  States  or  to  United  States 
citizens.  There  are  few  instances  where 
penalty  mail  is  sent  abroad.  A  final 
comment  discussed  the  report  required 
to  be  submitted  to  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention  by 
June  30, 1987.  The  National  Endowment 
for  the  Humanities  is  mindful  of  the 
requirement  and  shall  comply  fully. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  do  not  meet  the 
criteria  for  major  regulations. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  under  5  U.S.a  605(b)  that 
the  proposed  rule  will  not  have  a 
significant  impact  on. a  substantial 
number  of  smallentif ies.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Reporting  and  Recordkeeping 
Requirements 

These  regulations  impose  no  new 
reporting  or  recordkeeping  retjuirements 
that  must  be  cleared  by  the  Office  of 
Management  and  Budget  pursuant  to  44 
U.S.C.  350  et  seq. 

List  of  Subjects  in  45  CFR  Part  1178 

Administrative  practice  and 
procedure. 

Dated:  ]une  5. 1966. 
Lynne  Cheney, 
Chairperson.  ^ 

For  the  reasons  aet  forth  in  the 
preamble,  the  National  Endowment  for 
the  Humanities  adds  the  foHowing 
regulation  at  45  CFR  Part  1178: 


PART  1178-USE  OF  PENALTY  MAIL 
IN  THE  LOCATION  AND  RECOVERY 
OF  MISSING  CHILDREN 

Sec. 

1178.1  Purpose  and  scope. 

1178.2  Withdrawal  of  information. 

Authority:  39  U.S.C.  3220. 

S  1178.1    Purpose  and  scope. 

(a)  The  Chairperson  of  the  National 
Endowment  for  the  Humanities  (NEH) 
may  direct  the  agency  to  use  penalty 
mail  to  assist  in  the  location  and 
recovery  of  missing  children.  When 
determined  to  be  appropriate  and  cost- 
effective,  the  National  Endowment  for 
the  Humanities  may  print,  insert  or  use 
any  other  effective  method  to  affix 
pictures  and  biographical  data  relating 
to  missing  children  on  NEH  nwiL  The 
contact  person  for  matters  related  to  the 
implementation  of  this  part  is  Tracy  J. 
Joselson,  Esq.  Office  of  the  General 
Counsel.  National  Endowment  for  \be 
Humanities,  1100  Pennsylvania  Avenue. 
NW.,  Washington,  EX:  20506,  (202)  786- 
0322. 

(b)  The  National  Center  for  Missing 
and  Exploited  Children  will  be  the 
exclusive  source  from  which  the 
National  Endowment  for  the  Humanities 
will  obtain  photographic  and 
biographical  information  for 
dissemination  to  the  public. 

(c)  It  is  estimated  that  the  National 
Endowment  for  the  Humanities  will 
incur  no  additional  costs  to  implement 
this  program  during  its  initial  year.  This 
estimate  is  based  on  a  review  of 
Endowment  mailings  that  would 
maximize  dissemination  of  this 
information. 

§  1 178.2    Withdrawal  of  intormatton. 

The  National  Endowment  for  the 
Humanities  will  withdraw  or  exhaust 
the  supply  of  all  materials  bearing  the 
photograph  and  biograjjhical 
information  of  a  missing  child  within  a 
three  month  period  from  the  date  the 
National  Center  for  Missing  and 
Exploited  Children  receives  notice  that 
the  child  has  been  recovered  or  that  the 
parents  or  guardian  of  the  child  have 
revoked  permission  to  use  the 
information.  The  National  Center  for 
Missing  and  Exploited  Children  virill  be 
responsible  for  immediately  notifying 
the  agency  contact,  in  writing,  of  the 
Nneed  to  withdraw  or  remove  this 
tnaterial. 

|FR  Doc.  86-13037  Piled  6-9-66;  6-46  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

Acceptance  of  FM  Applications 
Proposing  Short-Spaced  Transmitter 
Sites 

AGENCY:  Federal  Communications 

Commission. 

action:  Policy  Statement. 

SUMMARY:  Action  taken  herein  formally 
eliminates  the  Commission's  policy  of 
eliciting  amendments  to  short-spaced 
applications  when  at  least  one 
application  to  the  proceeding  has 
specified  a  fully-spaced  site.  The 
Commission  has  determined  that  such  a 
policy  is  inconsistent  with  the 
application  processing  procedures 
adopted  in  MM  Docket  No.  84-750 
which  restricts  the  filing  of  amendments. 
The  Commission  will  no  longer  extend 
this  unique  amendment  opportunity 
formerly  afforded  short-spaced 
applicants. 
EFFECTIVE  DATE:  April  18, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Jerome  Robinson.  Mass  Media  Bureau, 
(202)  632-3954. 

SUPPLEMENTARY  INFORMATION: 

Modification  of  Commission  Policy  on 
Acceptance  of  FM  Applications 
Proposing  Short-Spaced  Transmitter 
Sites 

In  a  Memorandum  Opinion  and  Order 
adopted  April  15, 1986,  acting  upon 
applications  of  Donovan  Burke  and 
Wood  River  I*ublic  Broadcasting 
Corporation  for  a  new  FM  station  to 
serve  Sun  Valley,  Idaho,  the 
Commission  eliminated  its  policy  which 
elicits  amendments  to  short-spaced 
applications  when  at  least  one  of  the 
applications  to  the  proceeding  has 
specified  a  fully-spaced  site  and  the 
short-spaced  applicant  is  unable  to  raise 
a  substantial  and  material  question  of 
fact  concerning  the  availability  or 
technical  feasibility  of  all  other  fully- 
spaced  sites. 

Prior  to  adoption  of  the  Report  and 
Order  in  MM  Docket  84-750,  50  FR  19936 
(1985),  the  Bureau  would  accept  short- 
spaced  applications  for  filing  pursuant 
to  47  CFR  73.3566,  if  they  contained  a 
request  for  waiver  of  47  CFR  73.207.  In 
cases  where  at  least  one  of  the 
applicants  in  the  proceeding  specified  a 
fully-spaced  site,  a  waiver  of  S  73.207 
would  not  be  granted  and  the 
application  would  not  be  designated  for 
hearing  unless  the  applicant  specifying  a 
stiori-spaced  site  could  raise  a 
substantial  and  material  question  of  fact 


concerning  the  availability  or  technical 
feasibility  of  all  other,  fully-spaced 
proposed  sites.  Short-spaced  applicants 
not  raising  such  a  question  were 
provided,  pursuant  to  a  unique  policy 
established  by  the  Commission  in  Trend 
Broadcasting.  Inc.,  18  FCC  2d  749  (1969). 
a  30  day  period  within  which  to  file  a 
curative  predesignation  amendment 
specifying  a  fully-spaced  site.  Failure  to 
timely  do  so  resulted  in  summary 
dismissal  of  the  application,  which 
prevented  further  participation  in  the 
comparative  proceeding. 

In  MM  Docket  No.  84-750.  the 
Commission  revised  47  CFR  73.3522  to 
restrict  the  filing  of  amendments  to  a  30 
day  period  triggered  by  an  application's 
appearance  on  a  Public  Notice 
announcing  its  acceptance  for  tender. 
Under  the  new  processing  system,  an 
application  is  studied  for  acceptability 
after  the  30  daj^iendment  period.  If 
found  unacceptMe,  the  application  is 
returned.  Resubmission  of  the 
application  with  a  curative  amendment 
would  not  afford  it  nunc  pro  tunc 
reinstatement,  because  no  amendment 
that  perfects  the  acceptability  of  an 
application  is  proper  after  the  30  day 
amendment  period. 

Because  the  effect  of  Docket  84-750  on 
this  unique  type  of  'Trend"  amendment 
was  not  entirely  clear,  the  Commission 
concludes  that  any  application  on  file  on 
or  before  the  release  date  of  this  Order 
which  would  have,  prior  to  adoption  of 
MM  Docket  No.  84-750,  been  permitted 
to  file  a  "Trend"  amendment,  shall  be 
allowed  to  do  so  within  30  days  of 
notice  that  their  waiver  requests  have 
been  denied.  However,  all  applications 
filed  after  the  release  date  of  this  order 
shall  not  be  afforded  the  unique 
amendment  opportunity  established  in 
Trend  Broadcasting,  supra. 

For  further  information  contact  Jerome 
Robinson,  (202)  632-3854. 

William ).  Tricarico. 

Secretary. 

[FR  Doc.  86-13001  Filed  6-9-88:  8^5  am] 
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47  CFR  Part  25 

(Gen.  Docket  No.  84-689;  Rin-4426;  Qea 
Docket  No.  64-6901 

Radiodetermination  Satellite  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rale:  correction. 

summary:  This  action  corrects  errors  in 
the  Final  Rule  (Second  Report  and 
Order)  in  this  proceeding  concerning  the 


Radiodetermination  Satellite  Service  (51 
FR  18444,  May  20,  1986). 

FOR  FURTHER  INFORMATION  CONTACT: 

Fern  Jarmulnek,  (202)  634-1682. 
Federal  Communications  Commission. 
William ).  Tricarico, 
Secretary. 

PART  25 -[CORRECTED] 

1.  The  second  frequency  entry  under 
§  25.202(a)(2),  page  18445,  is  corrected  to 
read: 

S  25.202    Frequencies,  frequency  tolerance 
and  amission  limitations. 

(a)  *  *  * 
(2)  *  *  * 
2483.S-2S00  MHz:  Satellite-to-User  Link 


2.  Section  25.392(f)(3).  pg.  18446.  is 
corrected  to  read: 

§  25.392    Ucensing  Provisions  for  tt>e 
Radiodetermination  Satellite  Servic*. 

*  *  *  •  • 

(f)  *  *  *     • 

(3)  Random  access,  time  division 
multiplex  techniques.  ^ 

***** 

(FR  Doc.  86-13002  Filed  6-0-86;  8:45  am) 

BIUJNQ  COOE  Sril-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  85-320;  RM-4743] 

Radio  Broadcasting  Services; 
Woodstock,  VT 

agency:  Federal  Communications 

Commission. 

action:  Final  rale^ ■' 

summary:  This  document  allots  Channel 
230A  to  Woodstock,  Vermont,  as  that 
community's  first  FM  channel  at  the 
request  of  Harvest  Broadcasting 
Services.  Since  Woodstock  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border,  concurrence  of 
the  Canadian  government  has  been 
received.  With  this  action,  this 
proceeding  is  terminated. 
dates:  Effective  July  11. 1986;  the 
window  period  for  filing  applications 
will  open  on  July  14, 1986,  and  close  on 
August  11, 1986.    - 

FOR  FURTHER  INFORMATION  CONTACT. 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  85-320 
adopted  May  7. 1986,  and  released  June 
4. 1986.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington.  DC. 
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The  complete  text  of  this  decision  may 
abo  be  purchased  Erom  the 
Commission's  copy  contractors, 
Inlematkmd  Transcription  Serf  ice. 
(202)  857-3«0a  «60  M  Street  NW..  Suite 
140  Washtngkm.  DC  20037. 

Lists  of  Sub)«cts  in  47  CFR  Part  73 

Radio  broadcaating. 

PART  73-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  47  U.S.C  154,  303. 

2.  Section  73.202(b)  is  amended  by 
adding  the  fotlowtng: 

§73.202    Irtila  o(  aHotmants. 

(b)  *  *  • 


c% 


Woodsloch.  VecmoM.. 


No. 


23(M 


CfaariM  Schott. 

Chief.  Policy  and  Rules  Divisioa.  Mass  Media 
Bureau. 

|FR  Doc.  86-13003  Filed  6-9-«6;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  25 

I  Fadwal  Acquisition  Circular  84-17] 

Federal  Acquisition  Regulation 
Correction 

In  FR  Doc.  86-10218  beginning  on  page 
16802  in  the  issue  of  Tuesday,  May  6. 
1986.  malce  the  following  correction: 

§25.405    ICorractedl 

On  page  16603.  in  the  second  column, 
in  §  25.405(d),  in  the  Hrst  line,  "shall  not 
specify  "  should  read  "shall  specify". 

BtLUNQ  COOC  1S06-«1-« 


DEPARTMENT  OF  TRANSPORTATION 

ResMTCh  and  SpecW  Progrwtw 
Adntiiiistration 

49  CFR  Part  195 

[Amaodwant  19S-J6;  Dockt  PS-esi      . 

Transportation  of  Hazardous  Liquids; 
Gathering  Lines  In  Rural  Areas 

agency:  Research  and  Special  Programs 

Adn;ini8tration  (RSPA). 

ACnOM;  Correction  erf  final  ntle. 

summary:  This  doctunent  corrects  a 
typographical  error  contained  in  a  final 
rule  on  gathering  liaes  that  appeared  at 
page  15007  in  the  Fadaral  Register  of 

Tuesday,  April  22. 1986.  (51  FR  15007). 
The  correction  changes  a  period  to  a 
semicolon  at  the  end  of  one  »«6division 
of  a  para^aph. 

FOB  FUirrHER  tNFOMMTION  CONTACT: 

L.  M.  Furrow,  (202)  426-2392. 

PART  195-ICORRECTEDJ 

Accordingly,  49  CFR  Part  195  is 
amended  as  follows: 

1.  The  authority  citation  fw  Part  195 
continues  to  read  as  set  forth  below. 

Authority:  49  U.S.C.  2082:  49  CFR  1.53  and 
Appendix  A  to  Part  1. 

2.  Section  195.1(b)(4)  is  corrected  to 
read  as  follows: 

§  ias.1    AppticabWy. 

***** 

(b)  *  *  * 

(4)  Transportation  of  petroleum  in 
onshore  gathering  lines  in  rural  areas: 

***** 

Issued  in  Washington,  D.C.  on  )un€  5, 1968. 
M.  Cynthia  Douglass, 

Admiaistrator.  Research  and  Special 

Programs  Administration. 

(FR  Doc.  86-13024  Filed  8-9-86;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 


49  CFR  Part  104? 

Partial  Exemption  for  Agricutturai 
ComnuKlitles,  Livestock  and  Fisti; 
Technical  AmerKifnents;  Corrections 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules,  technical 

amendments;  corrections. 

summary:  At  50  FR  40549,  October  4, 
1985,  the  Commission  revised  its  Hst  of 
livestock,  fish,  and  agricultural  items 
that  fall  within  or  outside  of  the 
exemption  from  Conunission  jurisdiction 


set  forth  in  section  10S28(a)(6)  of  the 
recodified  Interstate  Comraerce  Act  as 
amended,  and  in  the  Motor  Carrier  Act 
of  1980.  That  notice  contained  aoiae 
errors  in  the  revised  9  1047.25  that  this 
notice  corrects. 

for  further  information  contact: 

John  L  Chaney— (202)  275-7842. 

supplementary  information: 

§1047.25    (Corrected] 

49  CITR  1047.25.  which  was  revised  at 
50  FR  40549,  October  4. 1985.  is 
corrected  as  idiiowc 

1.  Uniler  "ComposC  in  the  third 
column  on  page  40550,  "Compost, 
composed  of  manure  and  straw 
sweepings,  dried,  distintegrated,  and 
decomposed"  should  be  corrected  to  be 
"Not  exempt." 

2.  The  heading  "Fish",  that  precedes 
"Hermetically  sealed  ..."  in  the  third 
column  on  page  40551  is  removed. 

3.  The  items  beginning  with  "Breaded, 
cooked  or  uncooked,  frozen  or  fresh 

.  .  ."  near  the  bottom  of  the  second 
column  on  page  40551.  and  ending  with 
the  item  that  begins  "Salmon  eggs, 
frozed.  not  pickled  or  brined  .  .  ."  near 
the  bottom  of  the  third  column  on  page 
40551,  are  moved  to  follow  the  item  that 
begins  "/'ysA(including  shell 
fi8h)GeneraL  Frozen,  quick  frozen .  .  ." 
near  the  bottom  of  the  first  column  on 
page  40552. 

4.  The  item  that  reads  "Feller  cores" 
in  the  third  column  on  page  40552.  is 
corrected  to  read  "Peeler  cores." 

5.  The  heading  "Fruits  and  Berries"  in 
the  first  column  on  page  40553,  and  the 
items  that  foUow  in  the  first  and  second   • 
columns  from  "Dried,  not  further 
processed .  .  ."  through  "Raisins,  vwy 
lightly  coated  with  honey  ..."  are 
removed. 

6.  TTie  heading  "Fruits  and  Berries  in 
the  third  cohimn  on  page  40553  is 
removed. 

7.  The  heading  "Poultry  and  Poultry 
Products"  in  the  first  column  on  page 
40556  is  removed. 

8.  The  heading  "Tobacco"  in  the  third 
column  on  page  40556  following  the  item 
beginning  "Cigars  and  Cigarettes  ..."  is 
removed. 

9.  The  heading  "  Vegetables"  in  the  . 
second  column  on  page  40557  is 
removed. 

Noreta  R.  McG«0, 

Acting  Secretary. 

(FR  Doc.  86-13018  Filed  6-8-86;  »:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  arxl  Wildlife  Service 
50  CFR  Part  91 

Migratory  Bird  Hunting  and 
Conservation  Stamp  ('i>ucl(  Stamp") 
Contest 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  Rule. 

summary:  The  Service  revises  the 
regulations  govemii^  the  conduct  of  the 
annual  Migratory  Bird  Hunting  and 
Conservation  Stamp  ("Duck  Stamp") 
Contest.  The  amendments  will  improve 
the  viewing,  handling,  and  the  printing 
quality  for  reproduction  (as  stamps)  of 
entries,  increase  the  entry  fee.  clarify 
the  Government's  liability  for  damage, 
and  allow  for  processing  of  unclaimed 
entries.  The  changes  allow  the  Service 
to  handle  the  large  number  of  entries 
more  efficiently,  and  provide  additional 
funding  to  cover  operating  costs 
associated  with  the  contest.  The  dates 
and  location  of  this  year's  contest  are 
also  announced,  and  the  public  is 
invited. 

DATES:  1.  This  rule  is  effective  July  1. 
1986,  the  beginning  of  this  year's  contest. 

2.  This  year's  contest  wiU  be  held  on 
November  4  and  5. 1986,  beginning  at  9 
a.m.  each  day. 

3.  Persons  wishing  to  enter  this  year's 
contest  may  submit  entries  anytime 
after  July  1,  but  all  must  be  postmarked 
no  later  than  midnight  October  1. 

ADDRESSES:  1.  Requests  for  complete 
copies  of  the  regulations  and 
reproduction  ri{^ts  agreements  should 
be  addressed  to:  Migratory  Bird  Hunting 
and  Conservation  Stamp  Contest,  U.S. 
Fish  and  Wildlife  Service,  Interior 
Building  Room  1025-A,  Department  of 
the  Interior,  Washington.  DC  20240. 

2.  The  contest  will  be  conducted  in  the 
following  location:  Depfutment  of  the 
Interior,  Auditorium  (C  Street  Entrance). 
18th  and  C  Streets  NW.,  Washington, 
DC 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Peter  Anastasi  (202-343-5508).  Duck 


Stamp  Coordinator,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Washington,  DC  20240. 

SUPPI^MENTARY  INFORMATKMfc  On  April 
17, 1986  (51  FR  13035)  the  Service 
published  a  proposed  rule  that  would 
make  several  revisions  to  the  annual 
Migratory  Bird  Hunting  and 
Conservation  Stamp  Contest.  The  pubHc 
comment  period  closed  on  May  19, 1986. 
with  no  comments  on  the  proposal 
received.  This  rulemaking  adopts  the 
proposed  revisions  as  final  without 
change.  Each  of  the  revisions  is 
discussed  in  the  April  proposed  rule. 

Analyses  of  these  amendments  to  50 
CFR  Part  91  have  resulted  in  the 
Department  determining  that  they  are 
not  major  actions  under  the  provisions 
of  Executive  Order  12291  and  will  not 
significantly  effect  a  substantial  number 
of  small  entities  under  the  provisions  of 
the  Regulatory  Flexibility  Act  since 
entrants  are  individuals  and  not  small 
entities  as  defined  in  5  U.S.C  601,  et  seq. 
The  amendments  do  not  contain 
information  collection  requirements  thaf" 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501,  et  seq. 

The  primary  authors  of  this  document 
are  James  E.  Pinkerton  and  Peter  A. 
Anastasi,  U.S.  Fish  and  Wildlife  Service. 

List  of  Subjects  in  50  CFR  Part  91 

Wildlife. 

PART  91- [AMENDED! 

Accordingly,  50  CFR  Part  91  Is 
amended  as  follows: 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  31  U.S.C.  9701. 

2.  Section  91.12  is  amended  by 
replacing  the  amount  "$35.00"  with 
the  anujunt  "$5a00"  and  revising  the 
last  sentence  to  read  as  follows: 

$91.12    Contestant  eNgibHIty. 

***** 

Remittance  should  be  by  cashier's 
check  or  money  order  and  made  payable 
to  the  Fish  and  Wildhfe  Service 
(personal  checks  are  not  accepted). 


3.  Section  91.13  is  amended  by 
revising  the  first,  third,  and  fourth 
sentences  to  read  as  follows: 

§91.13    Tactmical  requtramants  for  design 
and  submi— ion  of  •ntry. 

The  design  must  be  a  horizontal 
drawing  or  painting  seven  inches  high 
and  ten  inches  wide.  *  *  *  No 
scrollwork,  lettering,  bird  band  numbers, 
signature,  or  initials  may  appear  on  the 
design.  Each  entry  must  be  matted  (over 
or  under)  with  a  nine  inch  by  twelve 
inch  white  or  off-white  mat,  not 
exceeding  one-half  inch  in  total 
thickness,  and  protected  by  an  easy-to- 
remove  covering  of  acetate. 

4.  Section  91.14  is  amended  by 
revising  the  fourth  sentence  to  read  as 
follows: 

{91.14    Restrictions  on  sut>)act  matter  of 
entry. 

*  •  '  The  design  must  be  the 
contestant's  own  original  creation  and 
may  not  be  copied  or  duplicated,  in 
whole  or  in  part,  from  previously 
published  art,  including 
photographs.  •  *  * 

5.  Section  91.17  is  amended  by 
replacing  the  last  sentence  with  the  two 
new  sentences  to  read  as  follows: 

$91.17    Property  insurance  for  entric*. 

*  *  *  The  United  States  is  not      - 
responsible  for  loss  or  damage  not 
caused  by  its  negligence  or  willful! , 
misconduct.  In  no  event  shall  the 
liability  of  the  United  States  exceed  the 
amount  of  the  entry  fee. 

6.  Section  91.31  is  amended  by  adding 
the  following  new  sentence  at  the  end  of 
the  section: 

$  91.31    Return  of  entries  after  contest 

*  *  *  After  a  period  of  one  yetw  from 
the  date  of  the  contest,  all  unclaimed 
entries  will  be  destroyed. 

Dated:  May  27. 1966. 

P.  Daniel  Smith. 

Deputy  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

\FH  Doc  88-12971  Filed  6-»-86:  6:45  ain| 
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Tlw  section  o(  the   FEDERAL   REGISTER 
contair»  notices  to  the  public  of  the 
proposed  issuance  ol  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  imerested  persons  an 
opportunity  to  participate  in  the  nile 
making  prior   to  ttie  adoption   of   tt>e  final 
rules. 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  810 

Unciassified  Acttvtties  in  Foreign 
Atomic  Energy  Programs 

Correction 

In  FR  Doc.  86-11666  beginning  on  page 
19218  in  the  issue  of  Wednesday.  May 
28, 1986,  make  the  following  corrections: 

1.  On  page  19221,  in  the  first  column, 
in  i  810.7(a).  in  the  first  line,  the  last 
word  should  read  "as";  and 

2.  On  page  19221.  in  the  second 
column  in  5  810.8(a).  delete  the  entry 
"China",  but  retain  the  entry  "China, 
People's  Republic  oF'. 

BILUNQ  CODE  1S05-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  330 

Recordkeeping  Requirements  for 
Deposits  Placed  by  Deposit  Brokers; 
WIttKlrawal  of  Proposed  Rule 

agency:  Federal  Deposit  Insurance 

Corporation  ("FDIC"). 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  The  FDIC  is  withdrawing 
from  active  consideration  its  proposed 
rule  published  on  August  2. 1985  (50  FR 
31380)  which  would  have  imposed  new 
recordkeeping  requirements  for  deposits 
placed  by  deposit  brokers.  The 
regulation  would  have  amended  Part  330 
of  the  FDIC's  regulations  by  requiring 
disclosure  in  bank  account  records  of 
the  identity  and  the  amount  of  interest 
of  each  person  having  a  beneficial 
ownership  interest  in  funds  placed  by  a 
deposit  broker  in  order  for  the  beneficial 
owner  to  obtain  insurance  coverage.  The 
proposed  rulp  is  being  withdrawn 
because  the  FDIC  believes  a  case-by- 
case  approach  together  with  existing 
enforcement  and  monitoring  techniques 
currently  provides  an  effective  means  to 
control  the  misuse  of  brokered  deposits. 


date:  This  proposed  rule  is  withdrawn 

effective  June  10, 1986. 

FOR  RIRTHER  INFORMATION  CONTACT: 

Patti  C.  Fox.  Attorney.  Legal  Division. 
(202)  898-3743.  Federal  Deposit 
Insurance  Corporation.  550  17th  Street. 
^fW..  Washington.  DC  20429. 
SUPPIXMENTARY  INFOfttlATION:  The 
purpose  of  the  proposed  amendments 
was  to  provide  the  FDIC  with  accurate 
and  current  information  about  the 
amounts  of  fully  insured  brokered 
deposits  held  by  insured  banks.  The 
infomation  was  to  be  used  to  (1)  assess 
the  FDlCs  insurance  exposure  in 
insured  banks  utilizing  brokered 
deposits.  (2)  shorten  the  delay  in 
determining  the  validity  of  insurance 
claims  on  such  rfccounls  thus  speeding 
the  insurance  settlement  process.  (3) 
prevent  fraud  and  abuse  designed  to 
increase  insurance  coverage,  and  (4)  aid 
in  the  assessment  of  viable  alternatives 
in  a  failing  bank  situation  under  the  cost 
test  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1823(c)(4)). 

The  FDIC  has  concluded  that,  at  this 
time,  the  need  for  the  proposal  no  longer 
exists.  Although  the  recordkeeping 
provisions  would  aid  the  FDIC  in  the 
overall  assessment  of  its  insurance 
exposure  and  in  weighing  alternatives  in 
a  failing  bank  situation,  as  well  as  help 
speed  the  settlement  process  in  a  closed 
bank,  there  would  be  increased  costs  to 
banks  to  comply  with  the  rule  and  to  the 
FDIC  in  utilizing  the  collected 
information.  The  FDIC  is  concerned  with 
the  costs  to  banks  in  terms  of  personnel, 
time  spent  in  determining  what 
relationships  fall  within  the  rule,  and  the 
need  for  upgraded  equiptnent  to  handle 
the  volume  of  information.  The  FDIC 
would  also  experience  an  increase  in 
costs  and  time  to  monitor  compliance 
with  the  proposal. 

In  addition,  the  FDIC  believes 
substantial  revision  of  the  definition  of 
deposit  broker  would  be  required  to 
avoid  impinging  upon  existing  fiduciary 
and  agency  relationships  relied  upon  in 
commercial  and  legal  transactions.  Such 
revision  would  complicate  both  the  rule 
and  its  interpretation  as  each  potential 
brokered  deposit  relationship  would 
have  to  be  examined  by  a  bank  and  the 
parties  to  determine  if  compliaace  with 
the  rule  was  necessary.  Revision  might 
also  be  necessary  to  accommodate  the 
secondary  market  in  the  sale  of  jumbo 
certificates  of  deposit.  Restructing  the 
proposal  to  address  this  market,  while 


possible,  would  further  complicate  the 
rule  which  would  lead  to  additional 
difficulties  in  implementation  and 
fnterpretation. 

The  decision  to  withdraw  the 
proposed  rule  does  not  mean,  however, 
that  the  FDIC  is  no  longer  concerned 
with  brokered  deposits.  The  FDIC 
continues  and  will  continue  to  monitor 
the  use  of  brokered  deposits  thro^'gh  call 
reports,  the  monthly  reporting 
requirements  of  12  CFR  Part  304  and  the 
examination  process  generally.  Abuses 
will  be  dealt  with  on  a  case-by-case 
basis  until  such  time  as  other  action 
may  be  necessary.  Further,  enforcement 
actions  will  continue  to  address 
hmitations  on  brokered  deposits  where 
appropriate. 

Accordingly,  the  FDIC  hereby 
withdraws  from  active  consideration  the 
proposed  amendment  to  Part  330  gf  Title 
12  of  the  Code  of  Federal  Regulations 
which  was  published  on  August  2. 1985 
(50  FR  31380). 

By  order  of  the  Board  of  Directors,  this  3rd 
day  of  June.  1988. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.'«B6-13043  Filed  &-9-86;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  75 

{Airspace  Docket  No.  86-AWA-iei 

Proposed  Alteration  and 
Establishment  of  Jet  Routes- 
Expanded  East  Coast  Plan 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to  alter 
the  descriptions  of  several  Jet  Routes 
located  in  the  states  of  Virginia.  Ohio, 
Pennsylvania  and  New  York.  The 
realignment  alleviates  congestion  and 
compression  of  traffic  in  the  airspace 
between  New  England  and  Florida.  This 
proposal  is  part  of  the  Expanded  East 
Coast  Plan  (EECP)  that  is  designed  to 
make  optimum  use  of  limited  airspace 
along  the  east  coast  corridor.  This  action 
would  reduce  enroute  and  terminal 
dealys  in  the  Boston.  New  York.  Miami. 


Chicago  and  Atl^ta  areas:  eliminate 
delays,  save  fuel,  and  reduce  workload. 
The  EECP  will  be  implemented  in 
several  segments  until  completed. 
DATE:  Comments  must  be  received  on  or 
before  |uly  25. 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director.  FAA, 
Eastern  Region,  Attention:  Manager,  Air 
Traffice  Division,  Docket  No.  86-AWA- 
18,  Federal  Aviation  Administration.  {FK 
International  Airport,  The  Fitzgerald 
Federal  Building,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue.  SW.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  and  Air  Traffic 
Rules  Branch. (ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC.  20591:  telephone:  (202) 
426-8626. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  envirorunental. 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AWA-ia "  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  hght  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 


both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington.  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  to 
alter  the  description  of  1-30,  J-34.  J-134, 
1-149.  J-162,  J-518  and  establish  new  Jet 
Route  J-211.  Currently,  east  coast  traffic 
flows  are  80  saturated  and  compressed 
in  the  New  York.  NY,  metropolitan  area 
that  substantial  delays  are  experienced 
daily.  To  alleviate  congestion,  the  EECP 
would  provide  optimum  use  of  Airspace 
along  the  heavily  traveled  coastal 
corridors  between  New  York  and 
Florida  and  reduce  departure/arrival 
delays  in  the  Boston,  MA,  Chcago,  IL, 
Atlanta.  GA.  and  New  York  Areas. 
Section  75.100  of  Part  75  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbood  7400.6B  dated  January  2. 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  an  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  substantial 
number  of  small  entipes  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety,  Jet  routes. 


The  Proposed  Amendment 
PART  75— {AMENDED)  . 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Pait 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  75)  as  follows: 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  t» 
CFR  11.69. 

§75.100    [Amended] 

2.  Section  75.100  is  amended  as 
follov%'s: 

1-211— (New) 

From  Johnstown.  PA,  via  INT  Johnstown 
129T(135'M)  and  Westminster.  MD, 
292'T(300'M)  radials;  to  WesUninster 

1-30— (Revised]    ' 

From  Nodine,  MN.  via  Joliet.  IL; 
Appleton.  OH;  INT  Appleton 
111*T(113*M)  and  Shawnee.  VA. 
277*T(285*M)  radials;  to  Shawnee. 


)-34 — (Amended] 

By  deleting  the  words  "Bellaire,  OH;  to 
Martinsburg.  WV."  and  substituting  the 
words  "Bellaire,  OH;  Morgantown.  WV:  to 
Martinsburg.  WV." 

J-434— (Amended] 

By  deleting  the  words  "INT  Henderson  083° 
and  Shawnee.  VA.  282*  radials.  to' 
Shawnee. '  and  substituting  the  words  "to 
Linden.  VA." 

1-149— (Revised) 

From  Armel,  VA,  via  INT  Arniel 
273*T(281'M)  and  Rosewood.  OH 
116'T(117'M)  radials;  Rosewood;  to  Fort 
Wayne.  IN. 

1-162— (Re\'iB«d] 

From  Dryer.  OH.  via  Bellaire.  OH:  INT 
Bellaire  133'T(137*M)  and  Shawnee.  VA. 
277'T(285'M)  radials;  to  Shawnee. 

1-518— (Reviiod] 

From  Dryer.  OH,  via  Indian  Head.  PA;  to 
Baltimore,  MD. 

Issued  in  Washington.  DC.  on  |une  3. 1966 
Daniel  J.  Peterson, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  86-12977  Filed  8-9-86:  8:45  am] 
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14  CFR  Part  91 

(Docket  No.  24942;  Petttton  Notic*  PR  Se-Sl 

Regulation  of  VFR  Cruising  Altitude  or 
Right  Level;  Rulemaking  Petition 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Petition  for  Rulemaking. 
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summary:  This  petition  for  rulemaking 
seeks  to  amend  current  regulations  to 
decrease  the  potential  for  en  route 
midair  collisions  by  restricting  the  angle 
at  which  two  VFR  aircraft  may 
approach  each  other  at  the  same 
altitude  to  less  than  90  degrees.  The 
petitioner's  amendment  would  require 
aircraft  operations  under  VFR  to  be 
conducted  at  eoo  or  400  feet  above  the 
cardinal  altitude  appropriate  to  the 
direction  of  flight,  when  the  magnetic 
heading  of  the  aircraft  is  between  270 
degrees  and  089  degrees  or  090  degrees 
and  269  degrees  respectively.  (See 
Figure  1.) 

DATE:  Comments  must  be  received  on  or 
before  August  11. 1986. 

ADDRESS:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  {AGC-204). 
Petition  Docket  No.  24942.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591.  Comments  may 
be  inspected  in  Room  916  weekdays, 
except  Federal  holidays,  between  8:30 
a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT 

William  C.  Davis,  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  D.C.  20591. 
telephone  (202)  426-8783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  and 
arguments  as  they  may  desire. 
Comments  should  identify  the  docket 
and  petition  notice  numbers  and  be 
submitted  in  triplicate  to  the  address 
indicated  above.  All  comments  received 
on  or  before  the  closing  date  will  be 
considered  before  taking  action  on  the 
petition.  It  should  be  noted  that  this 
summary  does  not  propose  a  regulatory 
rule  for  adoption,  represent  an  FAA 
position,  or  otherwise  commit  the 
agency  on  the  merits  of  the  petition.  The 
FAA  intends  to  proceed  to  consider  the 
petition  under  the  applicable  procedures 
of  Part  11  and  reach  a  conclusion  on  the 
merits  of  the  petition  after  it  has  had  an 
opportunity  to  evaluate  it  carefully  in 
light  of  the  comments  received  and  other 
relevant  matters  presented.  If  the  FAA 
concludes  that  it  should  initiate  public 
rulemaking  action  on  the  petition, 
appropriate  rulemaking  action,  including 
an  evaluation  of  the  proposal,  will  be 
published. 


Background/Supportive  Information 

The  petitioner  offers  the  following 
deHnitions: 

The  Relative  Approach  Angle  or  RAA 
is  defined  herein  as:  the  angle  formed 
between  the  intersecting  paths  of  two 
aircraft  on  a  collision  course  at  the  same 
altitude.  Under  FAR  Section  91.109(a), 
the  RAA's  of  two  approaching  VFR 
aircraft  may  be  any  angle  from  0  degrees 
through  179  degrees. 

Example  A:  Aircraft  #1  is  flying  a 
magnetic  course  of  020  degrees;  Aircraft 
#2  is  flying  a  magnetic  course  of  170 
degrees.  If  these  two  aircraft  were 
approaching  each  other  on  a  collision 
course,  at  the  same  altitude,  their  RAA 
would  be  150  degrees. 

Example  B;  Aircraft  #1  is  flying  a 
magnetic  course  of  180  degrees;  Aircraft 
#2  is  flying  a  magnetic  course  of  280 
degrees.  If  these  two  aircraft  were 
approaching  each  other  on  a  collision 
course,  at  the  same  altitude,  their  RAA 
would  be  100  degrees. 

Three  velocities  can  be  described 
when  two  aircraft  approach  each  other 
on  a  collision  course:  Velocity  #1  or  VI 
of  aircraft  #1  along  its  magnetic  course; 
Velocity  #2  or  V2  of  aircraft  #2  along  its 
magnetic  course;  and  Combined 
Approach  Velocity  of  CAV  at  which 
each  aircraft  actually  approaches  the 
other. 

The  CAV  of  two  aircraft  on  a  collision 
course  can  be  calculated  if  VI,  V2,  and 
the  RAA  of  two  approaching  aircraft  are 
known  ((Figure  2)).  It  can  be  seen  below 
in  Tables  100-100  through  140-140  that 
as  VI,  V2,  and/or  the  RAA  increase  the 
CAV  also  increases. 

As  flight  visibility  decreases,  two 
aircraft  may  approach  each  other  more 
closely  before  the  need  for  an  evasive 
maneuver  is  recognized  by  the  pilots  of 
either  aircraft.  Flight  visibility  thus 
determines  the  maximum  distance  of 
separation  at  which  the  pilots  of  two 
approaching  aircraft  may  see  and  avoid 
a  potential  en  route  collision.  To  put  it 
another  way,  even  if  an  undistracted 
pilot  is  attentively  searching  the  sky  for 
an  oncoming  aircraft,  this  pilot  will  not 
see  any  oncoming  aircraft  until  the 
distance  between  his  aircraft  and  the 
one  approaching  is  less  than  or  equal  to 
the  flight  visibility. 

The  Time  Before  a  potential  Impact  or 
TBI  of  two  aircraft  on  a  collision  course 
can  be  calculated  if  the  CAV  and 
separation  distance  between  the  two 
approaching  aircraft  are  known.  The 
CAV.  as  mentioned  above,  is  a  derived 
value — determined  by  knowing  the 
RAA.  VI,  and  V2.  The  separation 
distance,  in  contrast,  is  not  a  derived 
value  but  a  chosen  constant.  When  the 
separation  distance  is  held  constant  the 


TBI's  of  two  aircraft  on  a  collision 
course  can  be  calculated  at  any  RAA 
((Figure  3));  the  separation  distance 
chosen  for  calculating  TBI's  is  described 
below. 

Under  FAR  Section  91.105(a),  no 
person  may  operate  an  aircraft  under 
VFR  (in  controlled  airspace  above  1,200 
feet  above  ground  level  and  below 
10.000  feet  mean  sea  level)  when  the 
flight  visibility  is  less  than  3  statute 
miles.  In  view  of  this  requirement.  3 
Miles  Remaining  or  3  MR  has  been 
chosen  as  the  standard  reference 
separation  distance  at  which  TBI's  were 
calculated  below  in  Tables  100-100 
through  140-140.  Hereafter,  the  Time 
Before  Impact  of  two  aircraft  on 
collision  course  with  3  Miles  Remaining 
will  be  referred  to  as  TBI-3MR. 

Finally,  the  term  "Basic  Magnetic 
Course  Determined  Altitude"  or  BMCDA 
is  herein  introduced  to  refer  specifically 
to  the  presently  designated  (and 
magnetic-course  determined)  odd  or 
even  "thou8and-plus-500  foot"  flight 
levels  currently  used  by  VFR  traffic  in 
level  cruising  flight  above  3,000  feet 
above  ground  level  and  below  18,000 
feet  mean  sea  level  (Section  91,109(a)). 

Discussion 

Petitioner  offers  the  following  for 
discussion: 

With  this  amendment  in  effect,  two 
approaching  aircraft  in  level  cruise  flight 
at  the  same  altitude  would  never  be 
permitted  to  approach  each  other  with 
an  RAA  of  90  degrees  or  greater.  Thus, 
the  most  brief — and  therefore  most 
dangerous — TBI's  would  be  eliminated. 

Note  that,  as  described  above,  all  100- 
foot  upward  adjustment  of  altitude  are 
applied  only  to  VFR  aircraft  flying  with 
a  "northerly"  magnetic  course  heading — 
that  is,  aircraft  flying  from  270  degrees 
through  089  degrees.  Also  note  that  all 
100-foot  downward  adjustments  of 
altitude  are  applied  only  to  aircraft 
flying  with  a  "southerly"  magnetic 
course  heading — aircraft  flying  from  090 
degrees  through  269  degrees. 

The  correct  application  of  these  100- 
foot  ahitude  adjustments  by  pilots 
would  not  be  difficult  to  remember  and 
consistently  apply.  This  is  because  the 
two  words  "Up"  and  "North"  and  the 
two  words  "Down"  and  "South"  are 
commonly  associated  in  our  language. 
Thus,  the  conventional  phrases  "Up 
North"  and  "Down  South"  are  applied 
easily  to  the  altitude  adjustments 
required  by  this  proposal.  Aircraft 
would  go  up  100  feet  above  any  current 
BMCDA  if  cruising  toward  the  North 
side  of  the  magnetic  compass  (090 
degrees  through  269  degrees). 


The  addition  and  substraction  of  100 
feet  to  or  from  each  currently  used 
BMCDA  would  vertically  separate  VFR 
traHic  at  each  "thousand  plus  500-foot" 
level  into  two  new  cruising  levels 
separated  by  200  feet  (100  feet  above  or 
below  the  BMCDA).  Note  that  this 
amendment  would  not  reduce  the 
number  of  altitude  options  presently 
available  to  VFR  pilots.  Also  note  that 
this  amendment  would  not  introduce 
any  substantial  infringements  on  the 
flight  levels  of  IFR  traffic.  This 
amendment  would  not  interfere  with  the 
flow  of  IFR  traffic  because  each  new 
BMCDA  ±  100-foot  traffic  level  for  VFR 
traffic  would  remain  vertically  displaced 
from  proximate  IFR  traffic  levels  by  400 
feet — a  reduction  of  only  100  feet  from 
the  current  500-foot  displacements. 

Finally,  depending  on  the  RAA,  the 
pilots  of  two  approaching  aircraft  can 
see  one  or  a  combination  of  two 
approaching  aircraft  surfaces:  [1]  the 
lesser  (in  area)  front-view  aircraft 
surface,  and/or.  [2]  the  greater  (in  area) 
side-view  aircraft  surface.  As  the 
permitted  RAA  of  two  approaching 
aircraft  is  reduced,  the  pilots  of  each 
aircraft  will  see  more  of  the  greater  (in 
area)  side-view  of  each  other's  aircraft. 
Thus,  under  the  proposed  amendment  to 
limit  the  potential  RAA  of  two  aircraft 
to  less  than  90  degrees,  pilots  would 
have  more  time  to  see  an  oncoming 
aircraft  (as  previously  discussed)  and.  in 
addition,  such  oncoming  aircraft  would 
be  more  easily  seen. 

Examples 

Petitioner  offers  the  following 
examples  to  aid  readers  in 
understanding  his  proposal: 

As  shov^n  below  in  Tables  lOO-lOO 
through  140-140  (where  aircraft 
velocities  are  held  constant  in  each 
-  table)  when  the  RAA  of  two 
approaching  aircraft  is  increased  toward 
179  degrees  the  TBI  of  these  two  aircraft 
is  reduced.  Thus,  as  the  RAA  of  two 
aircraft  approaches  179  degrees,  there  is 
less  time  available  to  the  pilots  in  such 
aircraft  to  recognize  and  avert  a 
collision.  In  contrast,  when  the  RAA  of 
two  approaching  aircraft  is  decreased 
toward  0  degrees,  the  TBI  of  these  two 
aircraft  is  augmented.  Thus,  as  the  RAA 
is  reduced  toward  0  degrees,  more  time 
is  available  for  collision  avoidance. 


Example  C:  Aircraft  #1  is  flying  a 
magnetic  course  of  200  degrees;  Aircraft 
#2  is  flying  a  magnetic  course  of  340 
degrees.  If  these  two  aircraft  were 
approaching  each  other  on  a  collision 
course  at  4.500  feet  mean  sea  level,  their 
RAA  would  be  140  degrees. 

If  both  aircraft  were  traveling  at  100 
knots,  the  CAV  (187.9  knots)  and  TBI- 
3MR  (0.83  minutes)  could  be  determined 
from  Table  100-100.  Note  that  at  3MR. 
the  pilots  of  both  aircraft  would  have 
only  50  seconds  to  recognize  and  avoid 
a  collision — providing  that  either 
oncoming  aircraft  was  seen  as  soon  as  it 
became  visible. 

Example  D:  Aircraft  #1  is  flying  a 
magnetic  course  of  030  degrees;  Aircraft 
#2  is  flying  a  magnetic  course  of  070 
degrees.  If  these  two  aircraft  were 
approaching  each  other  on  a  collision 
course  at  3.500  feet  mean  sea  level,  their 
RAA  would  be  40  degrees. 

If  both  aircraft  were  traveling  at  100 
knots,  the  CAV  (68.4  knots)  and  TBI-MR 
(2.29  minutes)  could  be  determined  from 
Table  100-100.  Note  that  at  3MR,  the 
pilots  of  both  aircraft  would  have  2.29 
minutes  to  recognize  and  avoid  a 
collision — providing  that  either 
oncoming  aircraft  was  seen  as  soon  as  it 
became  visible. 

Cockpit  duties  or  conversations  can 
distract  a  pilot's  lookout  for  an 
approaching  aircraft.  Furthermore,  the 
risk  for  a  midair  collision  is  aggravated 
by  increased  RAA's.  Notice  in  Tables 
100-100  through  140-140  below  that 
when  the  RAA  of  two  approaching 
aircraft  is  90  degrees  or  greater  the  TBI- 
3MR's  are  generally  reduced  to  less  than 
60  seconds. 

Finally,  and  in  view  of  the  above 
discussion,  in  order  to  enhance  a  pilot's 
ability  to  avoid  midair  collisions — and 
thus  increase  a  pilot's  margin  for  error — 
it  is  proposed  that  current  Section 
91.109(a)  be  modified  to  prohibit  two 
VFR  aircraft  at  the  same  altitude  from 
approaching  each  other  with  an  RAA  of 
90  degrees  or  greater  when  both  aircraft 
are  travelling  in  level  cruising  flight 
above  3.000  feet  above  ground  level  and 
below  18,000  feet  mean  sea  level. 

The  proposal 

The  following  is  the  Petitioner's 
proposed  amendment: 


JM  I 


Section  91.109,  VFR  Cruising  Altitude 
or  Flight  Level.  Except  while  holding  in 
a  holding  pattern  of  2  minutes  or  less,  or 
while  turning,  each  person  operating  an 
aircraft  under  VFR  in  level  cruising 
flight  more  than  3.000  feet  above  the 
surface  shall  maintain  the  appropriate 
altitude  or  flight  level  prescribed  below 
unless  odierwise  authorized  by  Act: 

(a)  When  operating  below  18.000  feet 
mean  sea  level  and, . 

(1)  On  a  magnetic^course  of  zero 
degrees  through  179  degrees,  any  odd 
basic  thousand  foot  mean  sea  level 
altitude  plus  500  feet;  i.e.,  any  odd  Basic, 
Magnetic  Course-Determined  Altitudes 
or  BMCDA's  (such  as  3.500.  5.500.  or 
7.500  feet  mean  sea  level). 
In  Addition — 

If  specifically  on  a  magnetic  course  of 
zero  degrees  through  089  degrees.  100 
feet  shall  be  added  to  the  BMCDA  (such 
"BMCDA 's  plus  lOff'  include  3,600, 
5,600.  or  7.600  feet  mean  sea  level). 

If  specifically  on  a  magnetic  course  of 
090  degrees  through  179  degrees.  100  feet 
shall  be  subtracted  from  BMCDA  (such 
"BMCDA  'a  minus  100"  include  3.400, 
5,400,  or  7.400  feet  mean  sea  level). 
(2)  On  a  magnetic  course  of  180 
degrees  through  359  degrees,  any  even 
basic  thousand  foot  mean  sea  level 
altitude  plus  500  feet;  i.e.,  any  even 
Basic  Magnetic  Course-Determined 
Altitudes  or  BMCDA's  (such  as  4.500. 
6.500.  or  8,500  feet  mean  sea  level). 
In  Addition — 

If  specifically  on-a  magnetic  course  of 
180  degrees  through  269  degrees,  100  feet 
shall  be  subtracted  from  the  BMCDA 
(such  "BMCDA 's  minus  lOff'  include 
4,400.  6,400,  or  8,400  feet  mean  sea 
level). 

If  specifically  on  a  magnetic  course  of 
270  degrees  through  359  degrees,  100  feet 
shall  be  added  to  the  BMCDA  (such 
"BMCDA  'splus  lOCf'  include  4,600,  6,600 
or  8,600  feet  mean  sea  level). 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft  altitude,  Visual  flight  rules. 
Aviation  safety. 

Issued  in  Washington.  DC  June  4, 1986. 
John  H.  Cassady. 

Assistant  Chief  Counsel  Regulations  and 
Enforcement 

MLLNtO  COOe  4t1»-1»-H     '. 
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FIGURE  2:  The  Law  of  Cosines  was  Used  to  Calculate  the  CAV. 


CAV 


CAV  =  [V,2  +  Vj^  -  2  X  V,  X  Vj  X  cos  RAAj''^ 


Abbreviations  Used:  Relative  approach  angle  in  degrees  (RAAl;  velocity  and  direction  of  aircraft  #1 
[V,];  velocity  and  direction  of  aircraft  n  (VjJ;  combined  approach  velocity  [CAV]  (depicted  as  a 
vertical  dashed  line  —  is  calculated  by  taking  the  square  root  of  the  value  calculated  from  the  above 
equation).  The  standard  trigonometric  equation  used  above  is  that  referred  to  as  the  Law  o£  Cosines. 
This  equation  can  be  found  in  text  books  of  Trigonometry  or  unabridged  College  Edition  English 
dictionaries. 


JM  I 
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FIGURE  3:    Equation  Used  to  Calculate  TM-iMJt. 


TBI-3MR  = 


Table  100-100.  "Effect  of  RAA  on  the  C/1  l^and  TBI-3MR  of  two  aircraft  on  a  collision  course  when 
the  atmospheric  visibility  is  limited  to  3  statute  miles.  The  corresponding  velocities  of  both  aircraft  at 
each  RAA  are  respectively  100  and  100  knots." 


3  sm  X  5280  ft  x  nm  x  (hr)  x  60  min 
sm  X  6080  ft  X  CAV  (nm)  x  hr 


Abbreviations  Used:  Time  before  a  potential  collision  with  3  mi*es  remaining  before  impact  1 7iB/-3M/? 
-  units  are  in  "minutes"];  combined  approach  velocity  [CAV-  mnits  are  in  nm  per  hr  1;  hours 
Ihrl;  minutes  [mini;  nautical  miles  (nm);  statute  miles  (sm]. 

Nole^  The  3  "statute"  miles  of  visibility  required  of  VFR  pilots  flying  their  aircraft  in  controlled 
airspace  is  converted  into  "nauffcat"  miles  in  the  calculation  of  the  TBI-3MR  -  1  statute  m.le  equals 
5280  feet;  I  nautical  mile  equals  6080  feet;  3.00  statute  miles  equals  2.61  nautical  miles. 
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TBI-3MR,^i„, 
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2.29 
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0.95  (57  sec) 
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181.3 
187.9 

0.90  (54  sec) 
0.86  (52  sec) 
0.83  (50  sec) 

150 
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100 
100 
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100 
100 
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193.2 
197.0 
199.2 
200.0 

0.81  (49  sec/ 
0.79  (48  sec) 
0. 78  (47  sec) 
0.78  (47 sec) 

\ 


Abbreviations  Used:  Degrees  [deg'sj;  knots  [knts);  relative  approach  angle  [RAA];  velocity  of  aircraft 
#1  [VI J\  velocity  of  aircraft  #2  [V2];  combined  approach  velocity  [CAV\;  time  before  a  potential 
collision  with  3  miles  remaining  before  impact  [TBI-3MR]. 

Note  #1:  Italicized  values  below  the  dashed  thin  line  [ ]  signify  conditions  which  generate  TBI- 

3 MR 's  of  less  than  60  seconds.  Velocities  chosen  for  comparative  purposes  ( VJ.  V2)  are  those  common 
to  light  single  engine  aircraft  —  aircraft  which  typically  fly  the  designated  VFR  flight  levels.  Aircraft 
flying  at  \elodtics  greater  than  those  shown  here  will  have  greater  CA  V's  and  even  shorter  TBI-3MR  's. 

Note  (tl:  All  values  below  the  dashed  thick  line  [ ]  signify  currently  possible  RAA 's  which 

would  be  eliminated  if  the  proposed  amendment  (see  text)  is  accepted. 
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Tible  l(MM20.  "Effcci  of  RAA  on  the  (A  t^  and  TB/-3MH  ol  two  aircraft  on  atollision  course  when 
the  atmospheric  visit>ihiy  is  hmiied  to  3  statute  miles.  The  corresponding  velocities  of  both  aircraft  ai 
each  RA  \  are  res|>ectivelv  100  and  120  knots.*' 
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0. 76  (45  sec) 
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100 
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212.6 

0. 74  (44  sec) 
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100 
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216.7 

0. 72  (43  sec) 

170 
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120 

219.2 

0. 71  (43  sec) 

179 

100 

120 

220.0 
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Abbreviations  Used:  Relative  approach  angle  (A</4y41;  velocity  of  aircraft  *l  {^1};  velocity  of  aircraft 
*2  (K2);  combined  approach  velocity  [CA  y\\  time  before  a  potential  collision  with  3  miles  remaining 
before  impact  \TBI-3MR\. 

Note  #1:  italicized  values  below  the  dashed  thin  line  [ )  signify  conditions  which  generate  TBI- 

3MR  's  of  less  than  60  seconds.  Velocities  chosen  for  comparative  purposes  ( VI,  \'2)  are  those  common 
to  light  single  engine  aircraft  —  aircraft  which  typically  fly  the  designated  VFR  flight  levels.  Aircraft 
flying  at  \  elocities  greater  than  those  shown  here  will  have  greater  CA  V's  and  even  shorter  TBI3MR  's. 

Note  Ml:  All  values  below  the  dashed  thick  line  [—  — 1  signify  currently  possible  RAA  's  which 

would  be  eliminated  if  the  proposed  amendment  (see  text)  is  accepted. 
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Table  100-140.  "Effect  of  RAA  on  the  CA  V  and  TB1-3MR  of  two  aircraft  on  a  collision  course  when 
the  atmospheric  visibility  is  limited  to  3  statute  miles.  The  corresponding  velocities  of  both  aircraft  at 
each  RAA  are  respectively  100  and  140  knots." 


^^^Ideg'i) 

^1  (knts) 

^2  (knt$l 

^A^jkntsl 

TBI.3MR5„i„, 

1 
10 

20 

100 
100 
100 

140 
140 
140 

40.1 
45.0 
57.3 

3.90 
3.47 
2.73 

30 
40 
50 

100 
100 
100 

140 
140 
140 

73.2 

90.3 

107.7 

2.14 
1.73 
1.45 

60 
70 

100 
100 

140 
140 

124.9 
141.5 

1.25 
1.10 

80 
89 

100 
100 

140 
140 

157.3 
170.6 

0.99  (60  sec) 
0.92  (55  sec) 

90 
100 
110 

100 
100 
100 

140 
140 
140 

172.0 
185.6 
197.9 

'      0.91  (55  sec) 
0.84  (51  sec) 
0. 79  (47  sec) 

120 
130 
140 

100 
100 
100 

140 
140 
140 

208.8 
218.2 
225.9 

0. 75  (45  sec) 
0. 72  (43  sec) 
0.69  (42  sec) 

150 
160 
170 
179 

100 
100 
100 
100 

140 
140 
140 
140 

232.1 
236.5 
239.1. 
240.0 

0.67  (40  sec) 
0.66  (40  sec) 
0.65  (39  sec) 
0.65  (39  sec) 

Abbreviations  Used:  Relative  approach  angle  {RAA\\  velocity  of  aircraft  #1  [VIJ;  velocity  of  aircraft 
#2  [V2\\  combined  approach  velocity  \CA  V\\  time  before  a  potential  collision  with  3  miles  remaining 
before  impact  [TB1-3MR\.  - 

Note  #1:  Italicized  values  below  the  dashed  thin  line  { 1  signify  conditions  ^rhich  generate  TBI- 

3MR  's  of  less  than  60  seconds.  Velocities  chosen  for  comparative  purposes  ( VI.  V2)  are  those  common 
to  light  single  engine  aircraft  —  aircraft  which  typically  fly  the  designated  VFR  flight  levels.  Aircraft 
flying  at  velocities  greater  than  those  shown  here  will  have  greater  CA  V's  and  even  shorter  TBI-3MR  's. 

I 
Note  HI:  All  values  below  the  dashed  thick  line  (—  —  —  — 1  signify  currently  possible  RAA  's  which 

would  be  eliminated  if  the  proposed  amendment  (sec  text)  is  accepted. 
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Table  120-120.  "Effect  of  RAA  on  the  CA  V  and  TBU3MR  of  two  aircraft  on  a  collision  course  when 
the  atmospheric  visibility  is  limited  to  3  statute  miles.  The  corresponding  velocities  of  both  aircraft  at 
each  RAA  are  respectively  120  and  120  knots." 


•^^Ideg'sl 

^1  IkntsJ 

^2  (knisl 

CAVji^nts^ 

TBI-3MR|^lnj 

1 
10 
20 

120 
120 
120 

120 
120 
120 

2.09 
20.9 
41.7 

74.6 
7.47 
3.75 

30 
40 
50 

120 
120 
120 

120 
120 
120 

62.1 

82.1 

101.4  • 

2.52 
1.90 
1.54 

60 
70 
80 

120 
120 
120 

120 
120 
120 

120.0 
137.7 
154.3 

1.30 
1.14 
1.01 

99 

120 

120 

168.2 

0.93  (56  sec) 

90 
100 
110 

120 
120 
120 

120 
120 
120 

169.7 
183.9 
196.6 

0.92  (55  sec) 
0.85  (51  sec) 
0.80  (48  sec) 

120 
130 
140 

120 
120 
120 

120 
120 
120 

207.8 
217.5 
225.5 

0. 75  (45  sec) 
0. 72  (43  sec) 
0.69  (42  sec) 

150 
160 
170 
179 

120 
120 
120 
120 

120 
120 
120 
120 

231.8 
236.4 
239.1 
240.0 

0.67  (40  sec) 
0.66  (40  sec) 
0.65  (39  sec) 
0.65  (39  sec) 

Abbreviations  Used:  Degrees  Ideg'sl;  knots  Iknts]:  relative  approach  angle  {RAA\;  velocity  of  aircraft 
#1  [VI]-  velocity  of  aircraft  #2  \V2\,  combined  approach  velocity  \CAV\\  tme  before  a  potential 
collision  with  3  miles  remaining  before  impact  [TB1'3MR\. 

Note  #1-  handled  values  below  the  dashed  thin  line  (-  -  -  -1  signify  conditions  which  generate  TBI- 
3MR  -s  of  less  than  60  seconds.  Velocities  chosen  for  comparative  purposes  ( VI.  V2)  are  those  common 
to  light  single  engine  aircraft  -  aircraft  which  typically  fly  the  designated  VFR  flight  levels.  Aircraft 
nying  at  velocities  greater  than  those  shown  here  will  have  greater  CA  V's  and  even  shorter  TBI3MR  s. 

Note  #2:  All  values  below  the  dashed  thick  line  [ 1  signify  currently  possible  RAA  's  which 

would  be  eliminated  if  the  proposed  amendment  (see  text)  is  accepted. 


Table  120-140.  "Effect  of  RAA  on  the  CAVand  TBI-3S4R  of  two  aircraft  on  a  collision  course  when 
the  atmospheric  visibility  is  limited  to  3  statute  miles.  The  corresponding  velocities  of  both  aircraft  at 
each  RAA  are  respectively  120  and  140  knots." 


"^^fdeg'sj 

^I  (kntsl 

^2  (kntsl 

C^^lknts) 

TB1.3MR(„i„j 

1 

120 

140 

20.1 

7.77 

10 

120 

140 

30.2 

5.18 

20 

120 

140 

49.3 

3.17 

30 

120 

140 

70.0 

2.23 

40 

120 

140 

90.9 

1.72 

50 

120 

140 

111.4 

1.40 

60 

120 

140 

131.1 

1.19 

70 

120 

140 

150.0 

1.04 

80 

120 

140 

167.8 

0.93  (56  sec) 

89 

120 

140 

182.8 

0.86  (51  sec) 

90 

120 

140 

184.4 

0.85  (51  sec) 

100 

120 

140 

199.6 

0.78  (47 sec) 

110 

120 

140 

213.3 

0. 73  (44  sec) 

120 

120 

140 

225.4 

0.69  (42  sec) 

130 

120 

140 

235.8 

0.66  (40  sec) 

140 

120 

140 

244.4 

0.64  (38  sec) 

150 

120 

140 

251.2 

0.62  (37  sec) 

160 

120 

140 

256.1 

0.61  (37  sec) 

170 

120 

140 

259.0 

0.60  (36  sec) 

179 

120 

140 

260.0 

0.60  (36  sec) 

Abbreviations  Used:  Degrees  (deg'sl;  knots  [knts];  relative  approach  angle  (/J.4.4J;  velocity  of  aircraft 
*1  \V1J\  velocity  of  aircraft  #2  \V2\',  combined  approach  velocity  [C/4  1^;  time  before  a  potential 
collision  vkith  3  miles  remaining  before  impact  [TBI-3MR]. 

Note  #1:  Italicized  values  below  the  dashed  thin  line  [ 1  signify  conditions  which  generate  TBI- 

3MR  's  of  less  than  60  seconds.  Velocities  chosen  for  comparative  purposes  ( VI,  V2)  are  those  common 
to  light  single  engine  aircraft  —  aircraft  which  typically  fly  the  designated  VFR  flight  levels.  Aircraft 
flying  at  velocities  greater  than  those  shown  here  will  have  greater  CA  V's  and  even  shorter  TB1-3MR  's. 

Note  #2:  All  values  below  the  dashed  thick  line  \ — 1  signify  currently  possible  RAA 's  which 

would  be  eliminated  if  the  proposed  amendment  (>ee  text)  is  accepted. 
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Table  140.140.  "Effect  of  RAA  on  the  CA  V  and  TBI-3MR  of  two  arrcraft  on  a  collision  course  when 
the  atmospiicric  visibiUiy  is  limited  to  3  statute  miles.  The  corresponding  velocities  of  both  aircraft  at 
tAch  RAA  arc  respectively  1^  and  140  knots." 


R^^ldeg'sl 

^1  (kntsl 

^2  (kntsl 

C^^Ikntsl 

TBI-3MR(n^nj 

1 

140 

140 

2.44 

64.0 

10 

140 

140 

24.4 

6.41 

20 

140 

140 

48.6 

3.21 

30 

140 

140 

72.5 

2.16 

40 

140 

140 

95.8 

1.63 

50 

140 

140 

118.3 

1.32 

60 

140 

140 

140.0 

1.12 

^  ^m    ^  ^  ^B  ^»  ^m    ^»  a 

70 

140 

140 

160.6 

0.97  (58  sec) 

80 

140 

140 

180.0 

0.87  (52  sec) 

89 

140 

140 

196.3 

0.80  (48  sec) 

_  —  m^    ^M 

90 

140 

140 

198.0 

0. 79  (47  sec) 

100 

140 

140 

214.5 

0.73  (44  sec) 

110 

140 

140 

229.4 

0.68  (41  sec) 

■  120 

140 

140 

242.5 

0.64  (39  sec) 

130 

'     140 

140 

253.8 

0.62  (37  sec) 

140 

140 

140 

263.1 

0.59  (36  sec) 

150 

140 

140 

270.5 

0.58  (35  sec) 

160 

140 

140 

275.7 

0.57  (34  sec) 

170 

140 

140 

278.9 

0.56  (34  sec) 

179 

140 

140 

280.0 

0.56  (33  sec) 

'Abbreviations  Used:  Degrees  [deg's];  knots  (kntsl;  relative  approach  angle  \RAA\;  velocity  of  aircraft 
#1  \VIJ\  \elocity  of  aircraft  #2  \V2\\  combined  approach  velocity  \CAV\\  time  before  a  potential 
collision  with  3  miles  remaining  before  impact  {TBI-3i4R\. 

Note  #1:  haUciied  values  below  the  dashed  ihin  line  [ 1  signify  conditions  which  generate  TBI- 

3MR  '5  of  less  than  60  seconds.  Velocities  chosen  for  comparative  purposes  ( VI.  K2)  are  those  common 
to  light  single  engine  aircraft  -  aircraft  which  typically  fly  the  designated  VFR  flight  >evels  Aircraft 
flying  at  velocities  greater  than  those  shown  here  will  have  greater  CA  V's  and  even  shorter  TBI-3MR  s. 

Note  #2:  AH  values  below  the  dashed  thick  line  \ \  signify  currently  possible  RAA 's  which 

would  be  eliminated  if  the  proposed  amendment  (see  text)  is  accepted. 

|FR  Doc.  86-12973  Filed  6-9-86;  8:45  am]  ^ 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  435 

Regulatory  Flexibility  Act  Review  of 
Mail  Order  Rule 

agency:  Federal  Trade  Commission. 
action:  Summary  of  comments. 

summary:  In  accordance  with  the 
Regulatory  Flexibility  Act  (5  O.S.C.  601 
et  seq.)  the  Federal  Trade  Commission 
on  January  14, 1986  solicited  comments 
on  the  Report  on  a  National  Survey  of 
Mail  Order  Firms  and  the  Impact  of  the 
Mail  Order  Rule  and  on  whether  the 
Trade  Regulation  Rule  for  Mail  Order 
Merchandise  ("Rule"  16  CFR  Part  435) 
has  had  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  if  it  has,  whether  the  Rule  should  be 
amended  to  minimize  any  significant 
economic  impact  on  small  entities  (51 
FR  1516). 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  L.  Ehrenkranz,  Attorney, 
Federal  Trade  Commission,  6th  and 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20580.  Tel:  (202)  376-2883.  Comments 
and  the  survey  are  available  in  the 
Public  Reference  Room  130  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601  et  seq. 
("RFA")  requires  that  the  Federal  Trade 
Commission  conduct  a  periodic  review 
of  rules  which  have  or  may  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

in  1975.  the  Federal  Trade 
Commission  published  the  Mail  Order 
Rule  (16  CFR  Part  435).  The  Rule 
establishes  procedures  which  must  be 
followed  if  a  mail  order  seller  cannot 
slip  merchandise  on  time.  If 
merchandise  cannot  be  shipped  by  data 
advertised,  or  within  30  days  if  a  date  is 
not  specified,  the  mail  order  seller  is 
required  to  notify  the  buyer  of  the  delay 
and  to  provide  the  buyer  with  an  option 
either  to  agree  to  the  delay  or  to  cancel 
the  order  and  receive  a  prompt  refund. 
This  notification  with  the  specified 
disclosures  and  the  refund  option  are 
required  for  any  additional  delay  which 
may  occur.  A  prepaid  means  for  the 
buyer  to  respond  must  be  provided. 

The  Federal  Trade  Commission,  in 
accordance  with  the  RFA.  solicited 
comments  and  data  on  the  survey  and 
on  whether  the  Mail  Order  Rule  has  had 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
if  it  has,  whether  the  Rule  should  be 
amended  to  minimize  any  significant 
economic  impact  on  small  entities.  (51 
FR  1516). 


Questions  posed  were  (1)  whether  the 
Rule  has  had  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitle,  (2)  what  burdens,  if  any, 
compliance  with  the  Rule  places  on 
small  entities,  (3)  what  changes,  if  any, 
should  be  made  to  minimize  any 
economic  impact  the  Rule  has  on  small 
businesses,  (4)  to  what  extent  the  Rule 
overlaps,  duplicates  or  conflicts  with 
other  rules,  and  (5)  whether  any 
changed  conditions  have  occurred  that 
affect  the  Rule. 

Three  organizations  submitted 
comments.  Based  on  the  survey  and  the 
comments  received,  the  Commission  has 
no  basis  to  conclude  that  the  rule  has 
had  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

No  changes  to  the  Rule  were 
suggested  that  would  minimize  the 
impact  on  small  entities.  According  to 
the  comments,  there  is  no  conflict 
between  this  Rule  and  other  federal 
rules  or  with  state  and  local 
governmental  rules.  The  comments 
staled  that  no  conditions  have  changed 
since  promulgation  of  the  Rule  to 
warrant  repeal  or  amendment  of  the 
Rule. 

The  comments  and  the  survey 
indicate  that  there  is  a  continuing  need 
for  the  Rule,  that  the  Rule  is 
accomplishing  the  objectives 
contemplated  by  Congress  and  the 
Commission,  that  the  Rule  serves  the 
interests  of  both  consumers  and 
industry,  and  that  any  burdens  imposed 
by  the  Rule  are  outweighed  by  the 
benefits  to  consumers  and  to  industry. 

By  Direction  of  the  Commission. 

Dated:  May  21, 1986. 
Emily  H.  Rock. 
Secretary 
[FR  Doc.  86-13008  Filed  6-»-86;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  601 

Administrative  Procedure; 
Unemployment  Insurance  Audit 
Appeals 

agency:  Employment  and  Training 

Administration,  Labor. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA)  proposes 
regulations  by  which  States  may  appeal 
to  the  Office  of  Administrative  Law 
Judges  (OALJ)  final  determinations 
disallowing  costs  or  imposing  corrective 


actions  as  a  result  of  Unemployment 
Insurance  (UI)  audits.  Most  States  are 
currently  undergoing  audits  of  their  UI 
programs  and,  therefore,  ETA 
considered  the  need  for  an 
administrative  appeal  procedure 
applicable  to  these  audits.  The 
Department  of  Labor  (DOL)  is  proposing 
that  States  shall  have  administrative 
appeal  rights  from  Grant  Officers*  final 
determinations  disallowing  costs  or 
imposing  corrective  actions  as  a  result 
of  all  audits  of  the  Federal-State 
unemployment  compensation  program 
and  related  Federal  unemployment 
benefit  and  allowance  programs. 
date:  Comments  must  be  received  on  or 
before  July  10, 1986. 
ADDRESS:  Comments  may  be  mailed  to: 
Linda  D.  Kontnier,  Chief,  Division  of 
Debt  Management,  Employment  and 
Training  Administration,  601  D  Street, 
NW.,  Washington,  DC  20213. 
FOR  FURTHER  INFORMATION  CONTACT. 

Linda  Kontnier.  Telephone:  (202)  376- 

6630. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

The  Department  of  Labor  is  proposing 
that  administrative  appeal  rights  for 
audit  determinations  of  the 
Unemployment  Insurance  programs 
shall  be  provided  within  the 
Department.  Provision  of  administrative 
appeal  rights  to  States  would  provide 
States  with  an  opportunity  to  fully 
present  within  the  Department  their 
views  with  regard  to  final 
determinations  disallowing  costs  or 
imposing  corrective  actions  as  a  result 
of  all  audits  of  UI  programs.  The  internal 
administrative  appeals  process  will 
allow  the  Department  and  the  States  to 
more  fully  develop  the  record  to 
"""sider  the  claims  of  the  parties  in 
o-,udicating  the  validity  of  the  audit       \ 
determinations.  This  corresponds  with 
other  ETA  programs  which  have 
administrative  appeal  rights  with  the 
Office  of  Administrative  Law  Judges. 
Moreover,  the  Office  of  Administrative 
Law  Judges  has  established  procedures 
for  the  provision  of  administrative 
hearings  and  is  accustomed  to  working 
with  ETA  programs. 

Most  States  are  currently  having  their 
UI  programs  audited.  It  is  therefore  an 
appropriate  time  to  provide 
administrative  appeal  rights  within  the 
OALJ  for  UI  programs.  It  should  be 
noted,  however,  that  after  exhaustion  of 
the  administrative  appeal  rights  set  forth 
in  this  rule,  a  State  may.  if  it  desires, 
seek  judicial  review  in  accordance  with 
the  Administrative  Procedure  Act,  5 
U.S.C.  Chapter  7. 
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Classifieatioo— Exectrtive  Order  18291 

This  rule  is  not  classiFied  as  a  "major 
rule"  under  Executive  Order  12291  on 
Federal  Regulations,  because  it  is  not 
likely  to  lesnlt  in  (1 J  an  annual  effect  on 
the  economy  of  $100  milUon  or  more;  (2) 
a  major  inciease  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
signincant  adverse  effects  on 
competition,  employnieni  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Paperwork  Reduction 

The  proposed  rule  in  this  document 
win  not  increase  the  Federal  paperwork 
burden  on  the  private  or  public  sector 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  Paperwork 
requirements  under  the  proposed 
regulation  involve  proceedings  during 
the  conduct  of  an  administrative  action 
or  investigation  and  are  exempt  from 
coverage  under  5  CFR  1320.3(c). 

Trade  Sensitive  Activity 

The  Department  believes  that  the 
proposed  rule  in  this  document  does  not 
involve  trade  sensitive  activities.  This 
determination  is  predicated  upon  the 
fact  that  these  rules  merely  set  forth 
procedures  by  which  States  may  appeal 
final  determinations  resulting  from 
audits  of  Unemployment  Insurance 
programs.  Consequently,  the  proposed 
rule  does  not  fall  within  the  scope  of  the 
Office  of  Management  and  Budget's 
definition  of  a  trade  sensitive  aclivTty. 

Regulatory  Flexibility  Act 

The  Department  of  Labor  believes 
that  this  proposed  rule  will  have  no 
"significant  economic  impact  on  a 
substantial  number  of  small  entities" 
within  the  meaning  of  5  U.S.C.  805(b). 
The  Secretary  of  Labor  has  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  to  this 
effect.  This  conclusion  is  reached 
because  this  rule  affects  only  State 
Governments,  and  thus  no  economic 
impact  is  expected  with  respect  to  any 
small  entities.  Accordingly,  no 
regulatory  flexibility  ai»lysis  is  • 

required. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.225.  "Unemployment  Insurance". 


List  of  Subjects  is  »  CFR  Pari  SOI 

Unemployment  compensation,  Labor. 
Proposed  Rule 

For  the  above  reasons,  it  is  proposed 
that  Part  flOl  of  Chapter  V  of  Title  2a 
Code  of  Federal  Regulations,  be 
amended  as  follows: 

PART  601— ADMINISTRATIVE 
PROCEDURE 

1.  The  authority  citation  for  Part  601  is 
proposed  to  be  revised  to  read  as 
follows  and  the  authority  citations 
following  all  the  sections  in  Part  601  are 
proposed  to  be  removed: 

Aalhofily:  5  U.S.C.  301;  28  U.S.C.  Chapter 
23;  »U.S.C  4ek;  38  U.S.C  Chapters  41  sod 
42:  39  \JS.C.  3202(aMlME)  and  32Q2  note:  42 
U.S.C.  1302:  and  Secretary  of  Labor's  Order 
No.  4-75. 40  FR  18515. 

§601.7    [Removed  I 

2.  Part  601  is  proposed  to  be  amended 
by  removing  5  6017. 

3.  Part  601  is  proposed  to  be  amended 
by  revising  S  801.9  to  read  as  follows: 

§601.9    Audit*. 

The  Department  of  Labor's  audit 
regulation  at  41  CFR  29-70.217  (1984  ed.) 
shall  apirfy  with  respect  to  employment 
service  and  unemployment  insurance 
programs. 

4.  Part  601  is  proposed  to  be  amended 
by  adding  a  new  Subpart  C  to  read  as 
follows: 

Subpart  C— bepartnwnt  of  Labor 
Administrative  Appeals  Procadures  for 
Audits  of  the  Fadarai-Stata 
Unemployment  Conipansation 
Program  and  Related  Federal 
Unemployment  Benefit  and  AUowanca 
Programs 

§601.10    Hearing  before  tt»e  Offtee  of 
Administrative  Law  Judfles. 

(a)  Purpose  and  scope.  This  section 
sets  forth  the  procedures  by  which 
States  may  appeal  to  the  Office  of 
Administrative  Law  Judges  (OALI)  final 
determinations  disallowing  costs  or 
imposing  corrective  actions  as  a  result 
of  Unemployment  Insurance  (UI)  audits. 
This  Subpart  applies  to  all  audits  of  the 
Federal-State  unemployment 
compensation  program  and  all  related 
Federal  unemployment  benefit  and 
allowance  programs. 

[h]  Jurisdiction.  This  section  provides 
States  with  administrative  hearing  rights 
before  an  administrative  law  judge  only 
for  final  determinations  disallowing 
costs  or  imposing  corrective  actions  as  a 
result  of  UI  audiU.  Final  determinations 
resulting  from  other  than  UI  audits 
within  the  scope  of  this  Subpart  shall  be 
adjudicated  under  the  appropriate 
regulation  or  other  applicable  law. 


(c)  Procedure  for  filing  request  for 
hearing.  (1)  Within  21  days  of  receipt  of 
the  final  determination  o*  the  Grant 
Officer  disallowing  costs  or  imposing  a 
corrective  action,  the  State,  if  it  chooses 
to  appeal,  shall  transmit  by  certified 
mail,  return  receipt  requested,  a  request 
for  hearing  to  the  Chief  Administrative 
Law  Judge.  Office  of  the  Administrative 
Law  Judges,  United  States  Department 
of  Labor.  Room  700,  Vanguard  Building. 
1111  20th  Street.  NW..  Washington.  DC 
20036,  with  one  copy  to  tite 
departmental  official  who  signed  the 
final  determination  and  one  copy  to  the 
Administrator  of  the  Office  of  Program 
and  Fiscal  Integrity.  Employment  and 
Training  Administration.  Room  8400.  601 
D  Street  NW..  Washington.  DC  20213. 
Proof  of  service  on  such  officials  shaU_^ 
be  enclosed  with  the  appeal  to  the  """^ 
administrative  law  judge,  and  shall  be  a 
condition  of  acceptance  of  the  appeal  by 
the  administrative  law  judge.  The  Chief 
Administrative  Law  Judge  shall 
designate  an  administrative  law  judge  to 
hear  the  appeal. 

(2)  The  21 -day  filing  requirement  is 
jurisdictional;  failure  to  timely  request  a 
hearing  acts  as  a  waiver  of  the  right  to 
hearing. 

(3)  The  request  shall  be  accompanied 
by  a  copy  of  the  final  determination  and 
shall  specifically  state  those  issues  of 
the  final  determination  upon  which 
review  is  requested.  Those  provisions  of 
the  final  determination  not  specified  for 
review,  or  the  entire  final  determination 
when  no  hearing  has  been  requested 
within  the  21  days,  shall  be  considered 
resolved  and  not  subject  to  further 
review.  Only  the  alleged  violations  of 
Federal  statutes,  regulations,  grants  or 
agreements  made  under  the  Federal  law 
specifically  raised  in  the  firral 
determination  and  the  request  for 
hearing  are  subject  to  review. 

(d)  Rules  of  procedure.  The  Rules  of 
Practice  and  Procedure  for 
Administrative  Hearings  Before  the 
Office  of  Administrative  Law  fudges,  set 
forth  at  29  CFR  Part  18.  shall  govern  the 
conduct  of  proceedings  under  this 
Subpart. 

(e)  Timing  of  decisions.  The 
administrative  law  judge  should  render 
a  written  decision  not  later  than  90  days 
after  the  closing  of  the  record. 

(f)  Timely  submission  of  evidence. 
The  administrative  law  judge  shall  not 
permit  the  introduction  at  the  hearing  of 
documentation  relating  to  the 
allowability  of  costs  if  such 
documentation  has  not  l)een  made 
available  for  review  either  at  the  time 
ordered  for  any  prehearing  confer«ice, 
or.  in  the  absence  of  such  an  order,  at 


least  three  weeks  prior  to  the  hearing 
date. 

(g)  Burden  of  production.  The 
Department  of  Labor  shall  have  the 
burden  of  production  to  support  the 
Grant  Officer's  determination.  To  this 
end.  the  Grant  Officer  shall  prepare  and 
file  an  administrative  file  in  support  of 
the  determination.  Thereafter,  the  party 
or  parties  seeking  to  overturn  the  Grant 
Officer's  determination  shall  have  the 
burden  of  persuasion. 

§  60'l .  1 1    Post-ttearing  procedures. 

(a)  Finai  decision.  The  decision  of  the 
administrative  law  judge  shall  constitute 
final  action  by  the  Secretary  of  Labor, 
unless,  within  20  days  after  receipt  of 
the  decision  of  the  administrative  law 
judge,  a  party  dissatisfied  with  the 
decision  or  any  part  thereof  has  filed 
exceptions  with  the  Secretary  of  Labor 
specifically  identifying  the  procedure, 
finding  of  fact,  conclusion  of  law.  or 
pohcy  to  which  exception  is  taken. 
Exceptions  shall  be  transmitted  by 
certified  mail,  return  receipt  requested, 
to  the  Secretary  of  Labor,  United  States 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 
Any  exceptions  not  specifically  urged 
shall  be  deemed  to  have  been  waived. 
Thereafter,  the  decision  of  the 
administrative  law  judge  shall  become 
the  decision  of  the  Secretary  of  Labor, 
unless  the  Secretary  of  Labor,  within  30 
days  of  such  filing,  has  notified  the 
parties  that  the  case  has  been  accepted 
for  review. 

(b)  Secretarial  review.  Any  case 
accepted  for  review  by  the  Secretary  of 
Labor  shall  be  decided  within  180  days 
of  such  acceptance.  If  no  decision  is 
issued  within  such  time,  the  decision  of 
the  administrative  law  judge  shall 
become  the  final  decision  of  the 
Secretary  of  Labor. 

§601.12    Other  authority. 

Nothing  contained  in  this  Subpart 
shall  be  deemed  to  prejudice  the 
separate  authority  of  other  law 
enforcement  officials  to  pursue  other 
remedies  and  sanctions  available  to 
them  under  any  Federal.  State,  or  local 
law  or  at  common  law.  Nothing  in  this 
Subpart  shall  be  deemed  to  reduce  the 
responsibility  and  full  Hability  of  the 
States  to  the  United  States  or  the 
Department  of  Labor. 

Signed  at  Washington,  DC  on  June  4. 1986. 
William  E.  Brock, 
Secretary  of  Labor. 

(FR  Doc.  86-13076  Filed  6-9-.86:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Sendca 

30  CFR  Parts  250  and  256 

Oil,  Gas,  and  Sulphur  Operations  In  ttM 
Outer  Continental  ShaH; 
Announcamant  of  Public  Maatlngs 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Announcement  of  public 

meetings.  


SUMMARY:  This  notice  announces  two 
public  meetings  to  be  held  in  cormection 
with  the  proposed  consolidation  of  the 
Minerals  Management  Service  (MMS) 
rules  governing  oil,  gas,  and  sulphur 
operations  in  the  Outer  Continental 
Shelf  (OCS).  The  initial  meeting  will  be 
held  in  Los  Angeles,  California,  and  a 
second  meeting  will  be  held  in  New 
Orleans,  Louisiana. 
DATES:  The  meeting  in  Los  Angeles, 
California,  will  be  held  on  August  5. 
1986,  at  9:30  a.m.,  and  the  meeting  in 
New  Orleans,  Louisiana,  will  be  held  on 
August  7. 1986,  at  9:30  a.m.  Questions 
concerning  the  proposed  rule  which  the 
public  wishes  to  have  addressed  at  the 
meetings  should  be  postmarked  or 
received  by  July  7, 1986. 
ADDRESSES:  The  pubhc  meeting  on 
August  5. 1986.  will  be  held  at  the  Los 
Angeles  Convention  and  Exhibition 
Center.  Room  214. 1201  S.  Figueroa 
Street.  Los  Angeles,  California.  The 
public  meeting  on  August  7, 1986,  will  be 
held  at  the  Marriott  Hotel,  555  Canal 
Street,  New  Orleans,  Louisiana. 
Questions  which  the  public  wishes  MMS 
to  address  during  the  public  meeting 
should  be  sent  to  the  Department  of  the 
Interior.  Minerals  Management  Service. 
12203  Sunrise  Valley  Drive,  Mail  Stop 
646,  Room  8A110,  Reston,  Virginia  22091; 
Attention:  David  A.  Schuenke. 
FOR  FURTHER  INFORMA-nON  CONTACT. 
David  A.  Schuenke,  Telephone:  (703) 
64»-7B16  or  FTS  959-7816. 
SUPPlfMENTARY  INFORMATION:  On 
March  18, 1986,  MMS  published  a  notice 
of  proposed  rulemaking  in  the  Federal 
Register  (51  FR  9316)  to  consolidate  into 
one  document  the  currently  multitiered 
rules  that  regulate  oil,  gas.  and  sulphur 
operations  in  the  OCS.  The  proposed 
rule  restructures  MMS  rules  currently 
contained  in  regulations  at  30  CFR  Parts 
250  and  256  and  OCS  Orders  for  each  of 
the  four  OGS  Regions.  Due  to  the 
extensive  nature  of  the  rulemaking  and 
in  response  to  requests  from  industry. 
MMS  published  a  Federal  Register 


Notice  on  May  2, 1986  (51  FR  16348), 
which  extended  the  comment  period  on 
the  proposed  rule  until  September  15, 
1986. 

To  aid  commenters  in  responding  to 
the  proposed  rule.  MMS  is  planning  two 
piiblic  meetings  at  which  time  MMS  will 
present  a  summary  of  proposed  changes 
and  will  provide  answers  to  questions 
received  from  the  public  by  July  7. 1986. 
Responses  at  the  meeting  will  be  limited 
to  clarification  of  the  proposed  rule; 
decisions  concerning  substantive 
comments  to  the  rule  will  not  be  made 
until  after  the  close  of  the  comment 
period  to  enable  MMS  to  consider  all 
timely  comments. 

Dated:  June  3. 1986. 
William  D.  Bettenbers. 

Director,  Minerals  Management  Service. 
[FR  Doc.  86-13014  Filed  6-9-86:  8c45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  181  and  183 

[CGD  8S-O02] 

Boating  Safety;  Certification  and  Safe 
Powering  Standards 

Correction 

In  FR  Doc.  88-12060  beginning  on  page 
19364  in  the  issue  of  Thursday,  May  29. 
1986,  make  the  following  corrections: 

1.  On  page  19364,  first  column,  in  the 
SUMMARY,  eighth  line,  "safety"  should 
read  "safely". 

2.  On  page  19365.  first  column,  third 
complete  paragraph,  fourth  line,  insert 
the  following  after  "capacity":  "of  a  boat 
meeting  new  criteria.  In  lieu  of  the 
existing".  In  the  tenth  line,  "sterring" 
should, read  "steering". 

§1B3.S3    [Corrected] 

3.  On  page  19366,  third  column,  in 

S  183.53  (b)(4).  last  Hne.  "speed"  should 
read  "throttle". 

4.  On  page  1936"^,  first  column,  in 
S  183.53  (bH5),  in  the  twelfth  and 
twentieth  lines,  "contracting"  should 
read  "contacting". 

5.  In  the  same  column,  in  S  183.53 
(b)(6)(ii).  in  the  fifth  line,  "with"  should 
read  "both"  and  in  the  sixth  line,  insert 
•Test"  after  'Turn". 

MLUNO  COOC  1S06-01-H 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
(A-S-FRL-3029-3) 

Approval  and  Promulgation  of 
Implamentation  Plans;  Illinois 

AQENCV:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Proposed  rulemalcing. 

summary:  USEPA  is  proposing 
rvdemalcing  on  a  revision  to  the  Illinois 
State  Implementation  Plan  (SIP)  for 
Lead,  Ozone,  and  Carbon  Monoxide 
(CO).  The  revision  pertains  to  the 
Chicago  and  Coolc  County  ordinances  to 
ban  the  sale  of  leaded  gasoline. 
USEPA's  action  is  based  upon  a  revision 
request  which  was  submitted  by  the 
State  of  Illinois  to  satisfy  the 
requirements  of  Part  D  of  the  Clean  Air 
Act  (Act). 

DATE  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  July  10, 1986. 

addresses:  Copies  of  the  SIP  >   /ition 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Anne  E.  Tenner,  at  (312)  886- 
6036.  before  visiting  the  Region  V  office.) 

U.S.  Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch 
(5AR-26).  230  S6uth  Dearborn  Street. 
Chicago,  Illinois  60604 

Illinois  Environmental  Protection 
Agency.  Division  of  Air  Pollution 
Control.  2200  Churchill  Road, 
Springfield.  Illinois  62706. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency,  Region  V,  230 
South  Dearborn  Street,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT 

Anne  E.  Tenner,  (312)  886-6036. 

SUPPLEMENTARY  INFORMATION:  On  April 
12, 1985,  the  State  of  Illinois  submitted 
Chicago  and  Cook  County,  Illinois 
ordinances  to  ban  the  sale  of  leaded 
gasoline  containing  more  than  0.05 
grams  of  lead  per  gallon  as  revisions  to 
its  SIP  for  Ozone,  CO  and  Lead.  The 
State  also  submitted  documentation  on 
the  estimated  health  and  welfare, 
economic  and  air  quality  benefits 
expected  from  these  ordinances 
pursuant  to  the  provisions  of  Sections 
172(a)(2)  and  211(c)(4)(C)  of  the  Act. 


Clean  Air  Act 

Section  172(a)(2)  provided  States  with 
the  opportunity  to  request  an  extension 
of  the  December  31, 1982,  attainment 
date  for  the  ozone  and  CO  National 
Ambient  Air  Quality  Standards 
(NAAQS),  if  a  demonstration  was  made 
that  an  area  was  unable  to  meet  the 
standards  by  that  date,  despite 
implementation  of  all  reasonably 
available  control  measures.  The  State  of 
Illinois  made  such  a  demonstration  of 
Northeast  Illinois.  Under  this 
circumstance,  an  approvable  plan  must 
demonstrate  attainment  as 
expeditiously  as  practicable,  but  not 
later  than  December  31, 1987. 

Section  211(c)(4)(C)  allows  a  State  to 
include  a  control  measure  on  fuel 
additives-ndifferent  from  any  existing 
USEPA  control  measure — as  a  revision 
to  its  SIP  only  if  the  control  measure  is 
necessary  to  achieve  an  applicable 
primary  or  secondary  NAAQS. 

SIP  Submittal 

Illinois  has  submitted  two  local 
ordinances,  one  from  Chicago  and  one 
from  Cook  County,  which  limit  the 
amount  of  lead  in  gasoline  to  0.05  grams 
per  gallon.*  The  purpose  of  the 
ordinances  is  to  reduce  the  amount  of 
lead  emitted  into  the  atmosphere  by 
cars,  buses  and  trucks  and  to  provide  for 
further  reduction  in  the  amount  of 
hydrocarbons  emitted.  Hydrocarbons 
are  byproducts  of  the  combustion  of 
gasoline  and  are  precursors  to  the 
formation  on  ozone.  Ozone  is  a  pollutant 
that  can  cause  harm  to  the  human 
respiratory  system  as  well  as  property 
damage.  Chicago  and  Cook  County  have 
not  attained  the  NAAQS  for  ozone  and, 
therefore,  must  implement  measures  to 
reduce  the  formation  of  atmospheric 
ozone. 

Public  support  for  the  Chicago  and 
Cook  County  leaded  gasoline  ban 
ordinances  was  initially  based  upon  the 
need  to  reduce  high  lead  levels  in  soils 
where  children  play  and  to  thereby 
reduce  the  risk  of  lead  poisoning  in  the 
children.  A  maximum  of  0.05  grams  of 
lead  per  gallon  of  gasoline,  as  the 
ordinances  prescribe,  would  also 
prevent  the  introduction  of  leaded  fuel 
into  vehicles  with  catalytic  converters, 
designed  to  run  with  unleaded  gasoline. 
Catalytic  converters  are  designed  to 
reduce  the  emissions  of  hydrocarbons 
and  CO  into  the  air  and  are  rendered 
inoperative  by  leaded  fuels.  The  Federal 
phasedown  of  lead  content  in  gasoline  is 
based  upon  a  maximum  lead  content  of 
0.1  grams  of  lead  per  gallon,  and  relies 


■  The  two  ordinances  explicitly  itate  that  they  are 
effective  only  upon  USEPA  approval  of  their 
inclusion  into  the  SIP. 


upon  removal  of  the  cost  disparity 
between  leaded  and  unleaded  gasoline 
for  its  effectiveness  in  reducing  the 
misfueling  of  vehicles  with  leaded 
gasoline.  The  more  stringent  local 
ordinances  would  virtually  eliminate  the 
availability  of  leaded  gasoline  and  the 
introduction  of  lead  into  the  atmosphere 
by  essentially  eliminating  the  gasoline 
lead  content.  It  will  also  enhance  the 
effectiveness  of  catalytic  converters  in 
reducing  hydrocarbon  and  CO  emissions 
because  the  possibility  of  misfueling  will 
be  ciuiailed. 

The  State  submittal  indicates  that 
although  Cook  County  (including 
Chicago)  attains  the  NAAQS  for  lead, 
the  ordinances  are  expected  to  further 
reduce  ambient  lead  levels  as  well  as 
prevent  the  future  build  up  of  lead  in  the 
soil.  Emission  reduction  calculations 
were  included  in  the  submittal  for  the 
reduction  of  hydrocarbons  and  CO 
related  to  the  prevention  of  future 
misfueling  of  vehicles  in  Cook  County. 
Although  the  Stale  has  demonstrated 
attainment  of  the  CO  standard  by  the 
end  of  1987  without  the  leaded  gasoline 
ordinances,  the  State  has  not 
demonstrated  that  it  can  attain  the 
ozone  standard  by  the  end  of  1987 
without  these  ordinances. 

A  reduction  of  hydrocarbon  emissions 
for  Cook  County  of  approximately  3.000 
kilograms  a  day  (kg/day)  can  be 
attributed  to  these  ordinances  even  in 
light  of  the  national  lead  phasedown. 
The  total  1987  hydrocarbon  emissions 
allowed  in  Northeast  Illinois,  while  still 
providing  for  attainment  of  the  ozone 
NAAQS  is  approximately  701,000  kg/ 
day.  The  stationary  source  control 
strategies  adopted  to  date  by  the  Illinois 
Pollution  Control  Board  (IPCB).  the 
vehicle  inspection  and  maintenance 
program  (I/M)  for  which  a  contract  has 
recently  been  signed,  and  the 
transportation  control  measures 
currently  in  place  are  expected  to  lower 
in  1987  hydrocarbon  emissions  to 
approximately  743,000  kg/day.  The 
estimated  hydrocarbon  emissions  credit 
for  the  national  lead  phasedown  in 
Northeast  Illinois,  excluding  reductions 
in  Cook  County,  reduces  the  level  to 
approximately  740,000  kg/day.  Credit  for 
the  leaded  gasoline  ordinances,  if  they 
are  finally  approved  by  USEPA,  would 
lower  emissions  to  approximately 
737,000  kg/ day.  Thus,  the  previously 
mentioned  measures  are  inadequate  to 
attain  the  Ozone  NAAQS  standard  by 
December  31, 1987. 

The  State  has  proposed  adoption  of 
additional  stationary  source  control 
measures  to  reduce  the  hydrocarbon 
emission  level  to  the  701,000  kg/day 
required  for  attainment.  However,  the 


presently  adopted  measues  are . 
inadequate  to  achieve  timely 
attainment,  and  it  is  unclear  whether  the 
IPCB  may  ultimately  adopt  measures 
which  are  sufficient  to  achieve 
attainment  of  the  Ozone  NAAQS. 

Conclusion 

The  presently  adopted  hydrocarbon 
control  strategy  will  not  result  in  the 
attainment  of  the  ozone  NAAQS  by 
December  31, 1987.  However,  the 
Chicago  and  Cook  County  leaded 
gasoline  ordinances  will  reduce  the 
'     amount  of  ozone  by  the  end  of  1987  and 
can  be  considered  definite  steps  toward 
expeditious  attainment. 

The  State  submittal  indicates  that 
even  if  the  IPCB  adopted  additional 
control  of  the  ozone  standard  earlier  in 
1987  than  would  be  otherwise  possible. 
If  additional  hydrocarbon  reductions 
take  place,  the  reasonable  further 
progress  demonstrated  submitted  by  the 
State  of  Illinois  indicates  that 
attainment  is  expected  in  early  August 
1987  with  the  unleaded  gasoline 
ordinances  but  in  early  September  1987 
without  the  ordinances. 

USEPA's  analysis  shows  that  the  lead 
ban  will  shorten  by  one  month  the 
amount  of  time  it  takes  to  attain  the 
standard,  if  other  measures  are 
implemented.  If  other  measures  are  not 
implemented,  then  the  lead  ban  will 
reduce  the  length  of  time  beyond  the 
statutory  attainment  deadline  that  the 
Chicago  area  would  continue  to  violate 
the  ozone  standard. 

Given  the  State  of  Illinois'  presently 
adopted  ozone  control  measures, 
however,  the  ordinances  are  necessary 
steps  for  the  attainment  of  the  ozone 
NAAQS  "as  expeditiously  as 
practicable."  Therefore.  USEPA 
proposes  approval  of  these  ordinances 
as  part  of  the  Illinois  SIP. 

Although  USEPA  is  proposing  to 
approve  the  lead  ban  as  part  of  the  SIP. 
USEPA  seeks  public  comment  on 
whether  an  approval  would  contravene 
the  provisions  of  section  211(c)(4)(C)  of 
the  Clean  Air  Act.  That  provision 
preempts  State  regulation  of  fuels  and 
fuel  additives  previously  regulated  by 
USEPA,  unless  USEPA  determines  that 
State  control  or  prohibition  of  the  fuel  or 
additive  is  "necessary  to  achieve"  the 
applicable  national  ambient  air  quality 
standard.  The  statute  does  not  define 
the  meaning  of  the  term  "necesaary". 
One  pos^t>le  view  w  that  the  term 
"necessary"  meant  essential.  Since  the 
lead  ban  alone  cannot  achieve 
attainment  of  the  ozone  standard,  and 
since  there  are  many  other  measures 
which  Chicago  will  have  to  adopt  to 
demonstrate  attainment  of  tti«  oione 
standard,  it  is  difficult  to  show  that  the 


lead  ban  is  essential  for  attainment  of 
the  standard.  Moreover,  if  other  control 
measures  would  be  equally  successful  in 
moving  Chicago  to  attainment  of  the 
ozone  standard,  the  statute  would 
arguably  require  the  adoption  of  those 
measures  prior  to  adoption  of  a  fuel 
regulation. 

Alternatively,  "necessary"  could  be 
read  to  mean  helpful  to  attainment  of 
the  standard.  In  diat  case,  the  lead  ban 
would  satisfy  the  statutory  criteria., 
since  the  ban  will  aid  in  reducing 
hydrocarbon  levels  in  the  Chicago  area. 
In  light  of  USEPA's  concern  with 
reducing  ozone  levels  throughout  the 
country  and  its  intent  to  develop  a 
national  strategy  for  achieving  the  ozone 
standard  in  areas  which  are  unUkely  to 
attain  the  standard  by  1987,  it  is 
arguably  appropriate  for  USEPA  to 
approve  any  measure  which  moves  the 
area  closer  to  standard  attainment 
USEPA  requests  public  comment  on  the 
proper  interpretation  of  section 
211(c)(4)(C)  and  whether  it  is  authorized 
to  approve  this  revision  in  view  of 
Chicago's  likely  failure  to  attain  the 
ozone  standard  by  1987  unless  further 
control  measures  are  adopted. 

A  second  concern  is  whether  approval 
of  the  lead  ban  would  adversely  affect 
refiners  and  service  station  owners  in 
the  Chicago  area.  In  enacting  section 
211(cK4)(C),  Congress  was  apparently 
concerned  about  piecemeal  regulation  of 
fuels  and  additives  and  the  potentially 
disruptive  effects  on  refiners  and  service 
station  owners  that  could  result  from 
permitting  different  lead  levels  in 
different  jurisdictions.  While  Illinois  is 
tlie  first  state  to  submit  a  lead  ban  for 
USEPA's  approval  other  States  could 
follow  suit.  If  those  States  adopted  a 
different  lead  level  from  which  Chicago 
has  adopted,  refiners  could  be  faced 
with  the  prospect  of  supplying  gasoline 
at  different  lead  levels  to  different 
localities.  On  the  other  hand,  in  the  case 
of  Chicago,  refiners  arguably  should 
have  no  difficulty  in  supplying  different 
types  of  gasoline,  since  refiners  already 
provide  unleaded  gasoline  throughout 
the  country.  The  ban  simply  reduces 
their  market  for  leaded  gasoline.  USEPA 
requests  comment  on  the  issue  of 
whether  the  lead  ban  in  Chicago  will 
cause  the  type  of  disruption  Congress 
sought  to  avoid  through  the  enactment 
of  section  211(c)(4)(C). 

Under  5  U.S.C.  section  806(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Badget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  September  27. 1985. 
AUiiI>evin. 

Acting  Regional  Administrator. 
[FR  Doc.  88-13032  Filed  6-&-86:  8:45  am) 

BtLUM  COOC  SSaO-60-ll 


DEPARTMENT  OF  HEALTH  AND 
HUIIAN  services' 

Public  Health  Service 

42  CFR  Part  53 

Hospitals  and  Medical  Faculties 
Construction;  HHI-Burton  Loan 
Guvantaas  and  Direct  Loans— User 
Charges  for  Modification  Requests 

Correction 

In  FR  Doc.  86-11215  beginning  on  page 
18462  in  the  issue  of  Tuesday,  May  20. 
1986.  make  the  following  correction: 

PART  53— [CORRECTED! 

On  page  18463.  first  column,  in 
amendatory  instruction  1.  first  line,  "43 
CFR "  should  read  "42  CFR". 
BiLLmocooc  isot-oa-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  220 

Temporary  Relocation  Assistance 

agency:  Federal  Emergency 

Management  Agency. 

action:  Proposed  rule.  


SUMMARY:  This  regulation  estabhshes 
poUcy  implementing  FEMA's 
responsibility  under  Executive  Order 
12316  to  provide  temporary  housing  to 
threatened  individuals,  not  otherwise 
provided  for,  as  part  of  a  hazardous 
materials  response  action  taken  under 
the  Compreiiensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980.  The  regulation  will  provide 
for  consistent  implementation  of  the 
program  whether  administered  directly 
by  FEMA,  or  by  States. 
DATE  Comments  must  be  received  on  or 
before  Aagust  11, 1986. 
AOomss:  Comments  should  be  sumUted 
to:  Rules  Docket  Clerk.  Office  ol  General 
Counsel,  Federal  Emergency 
Maaagement  Agency.  Room  83S,  500  "C 
Street,  SW.  Washington.  DC  20472. 
FOR  FURTMBN  INFORMATION  CONTACT: 
Karen  Forbes.  Superfund  and  Relocatioo.. 


JM   I 
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Assistance  Branch.  State  and  Local 
Programs  and  Support,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW,  Room  701,  Washington.  DC 
20472.  (202)  646-3807. 

SUPPLEMENTARY  mFORMATION: 

Executive  Order  12316,  Responses  to 
Environmental  Damages  (August  14, 
1981),  assigned  to  FEMA  responsibility 
for  the  temporary  housing  of  threatened 
individuals,  not  otherwise  provided  for. 
To  date,  FEMA  has  carried  out  its 
responsibility  for  temporary  relocation 
at  19  sites,  which  ranged  in  size  from 
one  household  to  over  300  households. 
Many  of  these  operations  were 
administered  by  States  in  accordance 
with  their  site-specified  relocation  plans 
under  FEMA's  monitoring  and  oversight. 

These  regulations  were  developed 
after  a  careful  review  of  the  procedures 
and  types  of  available  assistance  under 
the  temporary  housing  program  of  the 
Disaster  Relief  Act  of  1974.  That 
program  is  the  only  other  Federal 
program  that  provides  temporary 
housing  from  the  Federal  government 
directly  to  individuals.  Decisions  on 
what  could  be  used  from  that  program 
were  made,  while  keeping  in  mind  the 
differences  in  program  intent  of  the  two 
programs.  The  general  program  intent  of 
temporary  housing  being  to  provide 
assistance  to  eligible  applicants  whose 
homes  have  been  made  uninhabitable  in 
a  Presidentially-declared  major  disaster 
or  emergency.  The  general  program 
intent  of  the  temporary  relocation 
program  is  to  provide  temporary 
relocation  assistance  to  individuals  who 
have  been  identified  by  the 
Environmental  Protection  Agency  as 
living  in  a  hazardous  substance  affected 
area,  and  who  should  be  temporarily 
relocated  to  protect  their  health  and 
safety  during  cleanup  operations. 

Eight  categories  of  eligible  assistance 
designed  to  pay  costs  directly  related  to 
the  temporary  relocation  are  provided. 
They  are:  (1)  Temporary  housing  in 
locally  available  private  rentals;  ifi)  food 
subsidy  to  cover  the  costs  when 
individuals  are  placed  in  hotels  xir 
motels;  (3)  furniture  assistancewhen 
individuals  are  placed  in  unfurnished 
temporary  housing,  or  when  the 
furniture  at  the  permanent  residence  is 
contaminated;  (4)  transportation  costs  of 
household  goods  to  temporary  housing 
and  back  to  the  permanent  residence;  (5) 
utility  subsidy  covering  the  costs  for 
essential  utilities  at  the  primary 
residence;  (6)  utility  connection  costs  at 
the  temporary  housing  residence;  (7) 
kennel  costs  for  up  to  thirty  days;  and 
(8)  personal  property  purchasing  or 
decontamination  costs. 


The  method  of  application  taking  may 
vary  among  relocation  sites.  Potential 
relocatees  will  generally  be  personally 
notified  by  the  administering  entity. 
However,  in  larger  operations, 
availability  of  assistance  may  be 
armounced  through  the  media. 

FEMA  redelegated  to  the 
Environmental  Protection  Agency  (EPA) 
its  authority  under  Executive  Order 
12316  to  determine  the  need  for 
temporary  evacuation  or  housing  of 
threatened  individuals  as  part  of  any 
remedial  or  removal  action.  Once  such  a 
determination  is  made,  FEMA  is 
responsible  for  temporary  relocation 
activities. 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  numbers  3067-0156  and 
3067-0168.  Submit  comments  on  these 
requirements  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  726  Jackson  Place.  NW.. 
Washington.  DC  20503  marked 
"Attention:  Desk  Officer  for  FEMA". 
The  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements. 

Environmental  considerations:  Based 
on  an  environmental  assessment,  FEMA 
has  determined  that  there  will  be  no 
significant  impact  on  the  environment 
caused  by  implementation  of  the 
proposed  regulation.  An  Environmental 
Impact  Statement  will  not  be  prepared. 

Regulatory  Flexibihty  Act:  The 
Agency  has  determined  that  this  rule  is 
not  a  major  rule  under  Executive  Order 
12291  and  I  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act.  Hence,  no  regulatory 
impact  analyses  have  been  prepared. 

Ust  of  Subjects  in  44  CFR  Part  220 

Relocation  assistance.  Grants 
administration.  Hazardous  substances, 
•  Superfund. 

Accordingly,  it  is  proposed  to  amend 
subchapter  D  of  Chapter  1  of  Title  44, 
Code  of  Federal  Regulations  by  adding  a 
new  Part  220,  as  follows: 

PART  220— TEMPORARY 
RELOCATION  ASSISTANCE 


Sec. 

220.1 

Purpose. 

220.2 

Definitions. 

220.3 

Program  intent. 

220.4 

Duplication  of  benefits 

220.5 

Applications. 

220.6 

Eligibility  criteria. 

Sec. 

220.7  Eligible  categories  of  assistance. 

220.8  Ineligible  categories. 

220.9  Site  security. 

220.10  Fair  market  rent  guidelines. 

220.11  Tranfer  of  occupants. 

220.12  Personal  property  acquisition. 

220.13  Floodplain  management  guidelines. 

220.14  Effective  date  of  assistance. 

220.15  Termination  of  assistance. 

220.16  Appeals. 

220.17  State  administration  of  temporary 
relocation  assistance. 

220.18  Reports. 

Authority:  42  U.S.C.  9601;  Executive  Order 
12316. 

9220.1.    PurpoM. 

This  part  prescribes  the  policies  to  be 
followed  by  the  Federal  Emergency 
Management  Agency  (FEMA)  or  any 
State  or  local  govenunent  when 
implementing  Temporary  Relocation 
Assistance  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Uability  Act  of  1980  (CERCLA).  also 
known  as  Superfund. 

{220.2    DcfinitiofW. 

"Evacuation"  means  the  emergency 
relocation  of  threatened  individuals 
from  an  area.  This  activity  is  normally 
carried  out  by  the  State  as  part  of  its 
pubUc  health  and  safety  responsibility. 

"Fair  market  rent"  means  a 
reasonable  amount  to  pay  in  the  local 
area  for  the  size  and  type  of 
accommodations  provided.  (Formula  is 
provided  in  {  220.10  of  this  part.) 

"Household"  means  the  residents  of 
the  pre-incident  residence  who  request 
Temporary  Relocation  Assistance.  It 
includes  any  authorized  additions 
during  the  temporary  housing  period, 
such  as  infants,  spouses,  or  part-time 
residents  who  were  not  present  at  the 
time  of  the  announcement,  but  who  are 
expected  to  return  during  the  temporary 
housing  period. 

"Occupant"  means  an  eligible 
applicant  residing  in  temporary  housing. 

"Primary  residence"  means  the 
dwelling  where  the  applicant  normally 
resides  during  the  major  portion  of  the 
calendar  year,  or  a  dwelling  which  is 
required  because  of  proximity  to 
employment. 

'Transient  accommodations"  means 
hotels,  motels  or  other  similar 
accommodations  which  are  utilized  to 
assist  eligible  applicants  who  require 
temporary  housing  for  only  a  short 
period  of  time,  or  who  require  such 
assistance  pending  provision  of  another 
temporary  housing  resource.  Transient 
accommodations  may  be  provided  for 
up  to  30  days  unless  this  period  is 
extended  by  the  Regional  Director 
FEMA  or  official  designee. 


§220.3    Program  Intent. 

Temporary  Relocation  Assistance  is 
intended  to  allow  eligible  individuals 
who  are  displaced  from  their  primary 
residence  in  connection  with  a 
hazardous  substance  response  action,  to 
relocate  for  their  own  health  and  safety, 
and/or  to  allow  the  Environmental 
Protection  Agency  (EPA),  or  its  agents  to 
conduct  clean-up  activities.  It  is  not 
intended  to  totally  compensate  these 
individuals  for  all  expenses  and  losses 
associated  with  contamination  of  the 
site  on  which  they  reside.  Assistance 
covers  reasonable  living  expenses 
which  are  additional  to  the  living 
expenses  which  existed  prior  (b  the 
relocation.  Applicants  are  only  eligible 
for  categories  of  assistance  where 
additional  expenses  are  actually  being 
incurred.  This  does  not  prohibit  advance 
of  funds  or  establishment  of  fixed 
funding  rates  for  a  certain  category  of 
assistance,  when  it  is  determined  to  be 
appropriate  and  cost-effective. 

§  220.4    Duplication  of  benefits. 

(a)  FEMA  has  determined  that 
Temporary  Relocation  Assistance  shall 
not  be  provided  to  an  applicant  if  such 
assistance  or  its  equivalent  has  been 
received  from  any  other  source.  This 
also  prohibits  duplication  of  benefits  by 
receipt  of  Temporary  Relocation 
Assistance,  and  permanent  relocation 
under  CERCLA,  or  any  disaster 
assistance.  If  any  State  or  local 
government  or  volunteer  agency  has 
provided  assistance  for  the  same 
purpose  as  Temporary  Relocation 
Assistance,  Temporary  Relocation 
Assistance  under  CERCLA  shall  not 
begin  until  such  other  assistance  has 
terminated.  In  the  instance  of  insured 
applicants,  assistance  shall  not  be 
provided  if  insurance  proceeds  are 
available,  unless:  there  is  a  delay  by  the 
insurer  in  determining  whether  the 
proceeds  will  be  available;  there  is 
ample  reason  to  believe  that  payment  of 
the  proceeds  may  be  significantly 
delayed;  such  proceeds  have  been 
exhausted;  or,  the  proceeds  are 
insufficient  to  provide  the  full  cost  of 
relocation  benefits. 

(b)  Prior  to  provision  of  assistance, 
the  insured  applicant  shall  agree  to 
repay  FEMA  from  insurance  proceeds 
he/she  receives  for  additional  living 
expenses,  an  amount  equivalent  to  the 
value  of  the  assistance  provided,  or  that 
portion  of  insurance  proceeds, 
whichever  is  less. 

9220.5    Applications. 

Applications  for  Superfund 
Temporary  Relocation  Assistance  under 
CERCLA  shall  be  accepted  throughout 
the  relocation  period  identified  by  EPA. 


Members  of  each  household  shall  be 
included  on  a  single  application. 
Household  members  shall  be  provided  a 
single  residence  unless  the  size  of  the 
household  requires  more  than  one 
residence. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  3067- 
0168.) 

§220.6    Eligibility  criteria. 

Temporary  Relocation  Assistance 
may  be  made  available  to  those 
individuals  displaced  from  their  primary 
residence  as  a  result  of  a  determination 
by  EPA  that  relocation  is  necessary. 
Temporary  Relocation  Assistance  may 
be  provided  only  to  those  who  are  in 
occupancy  on  the  date  of  notification  of 
families,  unless  otherwise  specified  in 
the  determination  concerning  necessity 
of  relocation.  Temporary  Relocation 
Assistance  for  a  particular  site  shall  be 
available  only  in  the  area  identified  by 
EPA  through  property  addresses,  site 
map  or  names  of  families^ 

§220.7    Eligible  categories  of  assistance. 

The  following  categories  of  assistance 
may  be  provided,  based  on  individual 
needs: 

(a)  Temporary  Housing.  This  may 
include  locally  available  private  rental 
(houses  and  apartments),  including 
hotels/motels  (transient 
accommodations).  Sharing  of 
accomodations  with  family  and  friends 
is  an  allowable  form  of  assistance  only 
when  an  eligible  applicant  elects  it  as 
his/her  form  of  assistance.  FEMA  will 
pay  fair  market  value  for  existing 
resources  in  accordance  with  the  criteria 
in  section  220.11  of  this  part.  When 
authorized  by  the  FEMA  Regional 
Director,  security  deposits  may  be  paid. 
Pet  fees/deposits  are  authorized.  All 
deposits  must  be  recovered  from  the 
owner/agency  or  occupant,  before  or  at 
the  time  that  assistance  is  terminated. 
Utility  expenses  and  cleaning  fees  at  the 
temporary  housing  residence  are  the 
responsibility  of  the  occupant(s). 

(b)  Food  subsidy.  A  daily  allotment 
may  be  provided  to  cover  costs  for  food 
only  when  individuals  are  placed  in 
hotels/motels  or  other  transient 
accommodations  which  necessitate 
eating  in  restaurants. 

(c)  Furniture  assistance.  When  it  is 
impractical  to  move  furniture  to  the 
temporary  housing  or  when  EPA  has 
determined  that  furniture  is 
contaminated,  essential  furniture  may 
be  provided  to  eligible  occupants  of 
unfurnished  temporary  housing. 
Furniture  items  are  provided  on  a  loan 
basis  for  the  duration  of  the  temporary 
relocation.  Items  provided  shall  be  of 
average  construction  and  quality. 


Luxury  items  shall  not  be  provided. 
Essential  items  are  to  be  provided  in 
accordance  with  family  size  and  needs, 
and  include: 

(1)  Sofa 

(2)  Living  roon^^hair 

(3)  Floor  lamp,  with  shade  (per  room 
without  other  light  fixture) 

(4)  Dining  table 

(5)  Dining  chairs 

(6)  Range 

(7)  Refrigerator 

(8)  Bed  or  crib  w/matress/box  spring/ 
frame 

(9)  Chest  of  drawers  (per  bedroom) 

(d)  Hxpenses  for  transportation  of 
household  goods.  This  shall  include  the 
reasonable  cost  of  moving  to  temporary 
housing  and  back  to  the  primary 
residence  or  to  another  permanent 
residence.  It  shall  also  include  one  move 
to  a  permanent  residence  when  the 
individuals  displaced  decide  to  forego  a 
move  to  temporary  housing  and  move  to 
permanent  housing  instead. 

(e)  Utility  subsidy.  Costs  for  essential 
utilities  at  the  primary  residence,  only 
during  the  period  of  temporary  housing, 
are  authorized  since  these  costs  are 
additional  to  utility  costs  at  the 
temporary  housing  resource,  which  are 
the  responsibility  of  the  occupant. 
Payment  for  essential  utilities  shall 
include  basic  minimum  costs  for  gas. 
electricity,  oil.  water,  sewer  and 
telephone.  If  cost  effective,  winterizal 
costs  shall  be  paid  as  an  alternative  to 
utility  subsidy.  When  permanent 
relocation  is  also  authorized,  utilities  at 
the  unoccupied  primary  residence 
should  be  disconnected,  when  practical, 
eliminating  the  need  for  utility  subsidy. 

(f)  Utility  connection  costs.  If  the  cost 
of  connecting  or  turning  on  utilities 
cannot  be  waived  at  the  temporary 
housing  residence,  such  fees  shall  be 
paid  for  essential  utilities,  including  gas, 
electricity,  water,  sewer  and  telephone. 
Also,  if  cost  effective  when  compared  to 
utilities  subsidy,  reconnection  costs 
shall  be  paid  at  the  primary  residence. 

(g)  Kennel  Costs.  When  necessary, 
payment  for  actual  reasonable  kennel 
costs  %hall  be  authorized  for  a  period 
not  to  exceed  30  days. 

(h)  Personal  property  Contaminated 
personal  property  shall  be 
decontaminated  or  acquired  by  FEMA 
when  EPA  specifically  determines  the 
need  for  decontamination  or  acquisition 
as  part  of  temporary  relocation.  Only 
reasonable  actual  expenditures  shall  be 
paid  for  decontamination  of  property, 
excluding  applicant  labor. 
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§2208    ln*N9ib4e  categories. 

The  following  items  shall  not  be 
eligible  for  payment  under  Temporary 
Relocation  Assistance: 

(a)  Rental  payments  or  mortgage 
payments  for  homes  owned  by  the 
eligible  applicant; 

(b)  Buaiaess  losses.  This  does  not 
prohibit  use  of  a  temporary  housing 
residence  for  a  home  business. 
However,  additional  costs  necessitated 
by  the  operation  of  a  home  business  are 
not  authorized; 

(c)  Personal  transportation  costs  of 
any  type  associated  with  the  relocation; 
and 

(d)  Insurance  premiums  for  the 
temporary  housing  unit  and  the  primary 
residence. 

§22619    SHeMCurttyt 

When  requested  by  EPA,  FEMA  will 
provide  site  security.  This  will  generally 
take  the  form  of  a  contract  for  security 
personnel,  although  other  types  of 
security  may  be  employed,  when  cost- 
effective. 

§2n.10    Fair  market  rent  guidelines. 

At  each  site,  fair  market  rent 
guidelines  for  each  size  residence  shall 
be  established  by  averaging  the  cost  of 
available  residences  per  bedroom  size 
for  each  locality  where  temporary 
housing  will  be  provided.  Where 
privately  owned  mobile  homes  are  to  be 
used,  a  separate  guideline  shall  also  be 
developed.  Guidelmes  for  hotel,  motel 
and  other  short-term  resources  shall  be 
developed  only  %vhen  there  is  a 
substantial  variance  in  price  among  the 
available  supply.  The  purpose  of  these 
fair  market  rent  guidelines  is  to  prevent 
development  of  an  inflated  rental 
market  resulting  from  the  incident  and 
to  insure  cost-effectiveness.  These 
guideUnes  reflect  the  desired  maximum 
payment.  Use  of  resources  more  costly 
than  the  guidelines  may  be  authorized 
by  FEMA  for  full  payment  only  when 
other  existing  resources  are  not 
available.  When  less  than  10  families 
are  being  relocated,  fair  market  rent 
guidelines  may  be  established  by  a  less 
time  consuming  means,  e.g.,  using  an 
estimate  provided  by  real  estate 
agencies  or  conductmg  a  sampling 
instead  of  a  comprehensive  survey. 

§220.11    Dansfer  of  occupants, 
(a)  Transfers  Requested  by 
Occupants.  Occupants  who  request  to 
transfer  from  one  temporary  housing 
unit  to  another,  solely  for  their  own 
convenience  or  for  reasons  necessitated 
through  their  fault,  shall  be  responsible 
for  all  expenses  associated  with  the 
move,  including  any  increase  in 
temporary  housing  rent. 


(b)  Transfers  for  Other  Reasons.  If 
FE^A  initiates  a  transfer  or  if  a  transfer 
is  necessitated  for  reasons  which  are 
not  the  fault  of  an  occupant,  all  essential 
costs  of  the  move  shall  be  paid  by 
FEMA.  Such  transfers  shall  be 
conducted  in  a  manner  that  will  cause 
minimum  inconvenience  to  the 
occupants. 

§220.12    Personal  property  acquiatthjn. 

When  acquisition  of  personal  property 
by  FEMA  is  specifically  requested  by 
the  (EPA)  the  following  criteria  shall 
apply: 

(a)  Payment  shall  be  made  for 
replacement  value  of  similar  items.  With 
regard  to  valuable  antiques,  owners 
shall  be  paid  whatever  benefits  they 
would  have  received  if  this  incident  had 
been  covered  by  their  insurance  policy. 
If  they  have  no  insurance  for  personal 
property,  owners  shall  be  paid  the  cost 
of  replacement  with  an  ordinary  item  of 
similar  quality  with  the  same  functional 
use. 

(b)  An  itemized  appraisal  shall  be 
required  in  all  instances  to  include  an 
itemization  of  value  for  each  piece  of 
property  as  opposed  to  a  lump  sum 
amount. 

(c)  The  inventory  shall  be  prepared  to 
include  the  manufacturer  name,  model 
number  and  other  information  which 
might  assist  in  establishing  the  quality 
and  value  of  property  to  be  acquired. 

(d)  Offers  to  acquire  shall  be  in 
writing,  including  a  list  of  items  to  be 
purchased.  However,  the  total  value 
assigned  should  be  presented,  rather 
than  an  itemized  valuation. 

(e)  A  written  sales  contract  shall 
specify  what  is  being  purchased  and  the 
terms  and  conditions  of  the  sale  as  well 
as  any  responsibilities  of  the  seller  and 
the  buyer. 

(f)  Strict  coiitrols  shall  be  established 
regarding  management  of  acquired 
property  until  such  time  as  disposition 
has  been  resolved  by  EPA. 

§220.13    Floodplain  management 
guidelines. 

FEMA  has  determined  that  placement 
of  families  in  existing  resources  under 
Temporary  Relocation  Assistance  is 
exempt  from  the  floodplain  management 
requirements  of  Part  9  in  44  CFR 
9.5c(14).  However,  efforts  shall  be  made 
to  use  existing  resources  outside  of  the 
floodplain  when  possible  and  families 
shall  be  notified  in  writing  when  they 
are  referred  by  FEMA  to  existing 
resources  which  are  in  the  floodplain. 
Referrals  shall  not  be  made  to  existing 
resources  in  the  floodplain  within 
communities  which  are  not  participating- 
in  the  National  Flood  Insurance 
Program. 


§220.14    Effective  data  of  assistanca. 

The  effective  date  of  assistance  is  the 
date  the  applicant  obtains  his/her  own 
authorized  accommodations  or  the  date 
FEMA  provides  assistance.  Temporary 
Relocation  Assistance  may  be  provided 
as  of  the  date  identified  by  EPA  in  the 
determination  of  need  for  Temporary 
Relocation  Assistance. 

§  220. tS    Ikrminatfon  of  assistance. 

Termination  of  temporary  housing 
may  be  initiated  with  a  15-day  written 
notice,  after  which  the  occupant  shall  be 
liable  for  such  additional  charges  as  are 
deemed  appropriate  by  the  Regional 
Director  including,  but  not  limited  to.  the 
fair  market  rental  for  the  temporary 
housing  residence.  Termination  may  be 
in  the  form  of  eviction  from  temporary 
housing  [if  FEMA  leased  the  housing)  or 
termination  of  financial  assistance  (if 
cash  payment  is  made  to  the  occupant). 

(a)  Grounds  for  termination. 
Temporary  housing  may  be  terminated 
for  reasons  including,  but  not  limited  to, 
the  following: 

(1)  A  determmation  has  been  made  by 
EPA  that  the  residence  from  which  the 
occupant  was  displaced  is  now 
available  for  occupancy. 

(2)  FEMA  has  determined  that  the 
temporary  housing  occupant  has  failed 
to  comply  with  the  terms  of  the  lease  or 
reimbursement  agreement. 

(3)  An  offer  for  permanent  acquisition 
of  the  housing  from  which  the  individual 
has  been  displaced  has  been  made  (and 
the  time  period  for  temporary  housing 
allocated  by  FEMA's  permanent 
relocation  plan  for  the  specific  location 
involved  has  passed).  This  includes  an 
offer  or  relocation  assistance,  if 
appropriate. 

(4)  The  temporary  housing  occupant 
has  failed  to  take  due  care  of  the 
temporary  dwelling. 

(5)  FEMA  has  determined  that 
temporary  housing  was  obtained 
through  misrepresentation  or  fi^ud. 

(6)  The  temporary  housing  occupant 
has  failed  to  pay  utilities  or  other 
charges,  responsibiKly  for  which  has 
been  assigned  by  the  lease  or 
reimbursement  agreement. 

(7)  FEMA  has  determined  that  the 
temporary  housing  occupant  has 
permanently  relocated  to  a  new 
location. 

(b)  Termination  procedures.  These 
procedures  shall  be  utilized  hi  all 
instances,  except  when  a  State  is 
administering  the  Temporary  Relocation 
Assistance  Program.  States  shall  be 
subject  to  their  own  procedures 
provided  they  afford  the  occupant(s}  due 
process  safeguards  described  in 
paragraph  (b)i5)(iv}  of  this  section. 


(1)  Notification  of  Occupants.  Written 
notice  shall  be  given  by  FEMA  (or  the 
entity  designated  to  administer  the 
program)  to  the  occupant(8)  at  least  15 
days  prior  to  the  proposed  termination 
of  assistance.  This  notice  shall  specify: 
the  reasons  for  termination  of 
assistance/occupancy;  the  date  of 
termination,  which  shall  be  not  less  than 
15  days  after  receipt  of  the  notice;  the 
administrative  procedure  available  to 
the  occupant(s)  if  he/she  wishes  to 
dispute  the  action;  and  the  occupant's 
liability  after  the  termination  date  for 
additional  charges. 

Exception:  Where  the  temporary 
housing  occupants  have  been  informed 
in  writing,  prior  to  receiving  assistance 
from  FEMA  that  the  duration  of  the 
temporary  housing  assistance  will  be  30 
days  or  less,  there  is  no  requirement  for 
a  written  notice.  The  notice  of  the 
limited  duration  of  such  assistance  or 
occupancy  will  also  serve  as  notice  of 
termination  of  the  assistance  or 
occupany.  Those  occupants  will  be 
notified  by  telephone  or  personal 
conversation  of  the  exact  date  of 
termination  of  assistance.  If  occupying 
FEMA  leased  housing,  occupants  shall 
be  required  to  leave  within  24  hours 
from  the  time  of  the  conversation 
regarding  termination. 

(2)  Filing  of  Appeal.  If  the  occupant 
desires  to  dispute  the  termination  of 
temporary  housing  assistance,  upon 
receipt  of  the  written  notice  specified  in 
paragraph  (b)(1)  of  this  section,  he/she 
shall  present  the  appeal  in  writing  to  the 
appropriate  FEMA  office  in  person  or  by 
mail  within  5  business  days.  The  appeal 
must  be  signed  by  the  occupant  and 
state  the  reasons  why  the  assistance  or 
occupancy  should  not  be  terminated.  If  a 
hearing  is  desired,  the  appeal  should  so 
state. 

(3)  Response  to  Appeal.  If  a  hearing 
pursuant  to  paragraph  (b)(2)  of  this 
section  has  not  been  requested,  the 
occupant  will  be  deemed  to  have 
waived  the  right  to  a  hearing.  Under 
such  circumstances,  the  appropriate 
FEMA  official  shall  deliver  or  mail  a 
written  response  to  the  occupant  within 
5  business  days  after  the  receipt  of  the 
appeal.  .» 

(4)  Request  for  a  hearing.  If  the 
occupant  requests  a  hearing  pursuant  to 
paragraph  (b)(2)  of  this  section,  FEMA 
shall  schedule  a  hearing  date  within  10 
business  days  from  the  receipt  of  the 
appeal,  at  a  time  and  place  reasonably 
convenient  to  the  occupant,  who  shall 
be  notified  promptly  thereof  in  writing. 
The  notice  of  hearing  shall  specify  the 
procedure  governing  the  hearing. 

(5)  Hearing,  (i)  Hearing  Officer.  The 
hearing  shall  be  conducted  by  a  Hearing 


Officer  who  shall  be  designated  by  the 
FEMA  Regional  Director,  and  who  shall 
not  have  been  involved  with  the 
decision  to  terminate  the  occupant's 
temporary  housing  assistance,  nor  be  a 
subordinate  of  any  individual  who  was 
so  involved. 

(ii)  Due  Process.  The  occupant  shall 
be  afforded  a  fair  hearing  and  provided 
the  basic  safeguards  of  due  process, 
including  cross-examination  of  the 
responsible  official(8),  access  to  the 
documents  on  which  FEMA  is  relying, 
the  right  to  counsel,  the  right  to  present 
evidence,  and  the  right  to  a  written 
decision. 

(iii)  Failure  to  appear.  If  an  occupant 
fails  to  appear  at  a  hearing,  the  Hearing 
Officer  may  make  a  determination  that 
the  occupant  has  waived  his/her  right  to 
a  hearing,  or  may,  for  good  cause 
shown,  postpone  the  hearing  for  no 
more  than  5  business  days. 

(iv)  Proof  At  the  hearing,  the 
occupant  must  first  attempt  to  establish 
that  continued  assistance  is  appropriate; 
thereafter,  FEMA  must  sustain  the 
burden  of  proof  in  justifying  that  the 
termination  is  appropriate.  The 
occupant  shall  have  the  right  to  present 
evidence  and  arguments  in  support  of 
his/her  complaint,  to  disprove  evidence 
relied  on  by  FEMA,  and  to  confront  in  a 
reasonable  manner  and  cross-examine 
all  witnesses  on  whose  testimony  or 
information  FEMA  relies.  The  hearing 
shall  be  conducted  by  the  Hearing 
Officer  and  any  evidence  pertinent  of 
the  facts  and  issues  raised  may  be 
received  without  regard  to  its 
admissibility  under  rules  of  evidence 
employed  in  formal  judicial  proceedings. 

(6)  Decision.  The  decision  of  the 
Hearing  Officer  shall  be  based  solely 
upon  applicable  Federal  and  State  law, 
and  FEMA  regulations  and  requirements 
promulgated  thereunder.  The  Hearing 
Officer  shall  prepare  a  written  decision 
setting  forth  a  statement  of  findings  and 
conclusions  together  with  the  reasons 
therefore,  concerning  all  material  issues 
raised  by  the  complainant  within  5 
business  days  after  the  hearing.  The 
decision  of  the  Hearing  Officer  shall  be 
binding  on  FEMA  which  shall  take  all 
actions  necessary  to  carry  out  the 
decision  or  refrain  from  any  actions 
prohibited  by  the  decision,  unless  the 
FEMA  General  Counsel  determines  and 
notifies  the  complainant  in  writing 
within  30  days,  or  such  additional  time 
as  FEMA  may  for  good  cause  allow,  that 
the  decision  of  the  Hearing  Officer  is  not 
legally  supportable. 

(i)  If  the  determination  is  to  evict,  the 
decision  shall  include  a  notice  to  the 
occupant  that  he/she  must  vacate  the 
premises  within  3  days  of  receipt  of  the 


written  notice  or  on  the  termination,  as 
required  in  paragraph  (b)(2)  of  this 
section,  whichever  is  later.  If  the 
occupant  does  not  quit  the  premises, 
appropriate  action  shall  be  taken  and,  if 
suit  is  brought,  the  occupant  may  be 
required  to  pay  court  costs  and  attorney 
fees.  ■ 

(ii)  If  the  determination  is  to  terminate 
financial  assistance,  such  assistance 
shall  be  terminated  in  accordance  with 
the  original  notice  given  pursuant  to 
paragraph  (b)(2)  of  this  section.  If  the 
occupant  is  required  to  give  a  specific 
number  of  days  notice  to  the  landlord 
which  exceeds  the  number  of  days  in 
the  termination  notice,  the  Regional 
Director,  may  approve  the  payment  of 
rent  for  this  period  of  time  if  requested 
by  the  occupant. 

§220.16    Appeals. 

Eligibility  Determination,  An 
applicant  declared  ineligible  for 
Temporary  Relocation  Assistance 
pursuant  to  these  regulations  shall  have 
the  right  to  appeal  such  determination  at 
any  time  during  the  authorized  site 
specific  relocation  period.  The  FEMA 
Regional  Director  shall  consider  the* 
appeal  within  2  weeks  after  its  receipt. 
The  applicant  shall  receive  written 
notice  of  the  disposition  of  the  appeal. 
The  decision  of  the  FEMA  Regional 
Director  is  final. 

§220.17    State  administration  of 
temporary  relocation  assistance. 

When  administering  this  program,  the 
State  must  comply  with  FEMA 
regulations  and  policies.  The  State  shall 
maintain  adequate  documentation  to 
enable  analysis  of  the  program  in 
accordance  with  regulations,  manuals, 
handbooks  and  guidance. 

(a)  Site  specific  plan.  When  it  is 
agreed  that  a  State  will  administer  all  or 
part  of  temporary  relocation  activity,  the 
State  must  submit  a  site-specific 
Temporary  Relocation  Assistance  Plan 
for  approval  by  the  Regional  Director  or 
official  designee.  This  plan  shall  include 
the  items  listed  below: 

(1)  Budget  and  estimated  outlay 
schedule; 

(2)  Timeframes  within  which  tasks 
will  be  completed; 

(3)  Assignment  of  relocabon 
responsibilities  to  State  and/ or  local 
officials  or  agencies:  »■ 

(4)  Method  for  notifying  affected 
residents  and  taking  applications; 

(5)  Method  for  developing  fair  market 
rent  guidelines; 

(6)  Requirement  for  transient 
accommodations: 

(7)  Amount  of  food  subsidy  and  the 
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method  for  d«vdopment  of  •ame; 

(8)  Policy  for  paying  utUity  subsidy 
and/or  connection  costs; 

(9)  Method  for  providing  site  sectiritjr. 
when  re<)ue8ted  by  FEMA; 

(10)  Method  for  payment  for 
acquisition  of  contaminated  personal 
property,  when  requested  by  EPA; 

{11)  Termination  procednres: 

(12)  Contracting  procednres; 

(13)  Quality  control  procedures; 

(14)  £k>cunientation  and  control 
system  provisions:  and 

(15)  Arrange  for  pro^^m  review. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  OMB  Control  Nnmber  3087- 
0156.) 

(b)  Authorized  Costs.  All  expenditures 
associated  with  administering  the 
relocation  activity  are  authorized  if  in 
compliance  with  this  part,  applicable 
FEMA/State  Cooperative  Agreements, 
and  OMB  Circular  A-«7  Revised,  Costs 
Principles  for  State  and  Local 
Governments  (46  FR  9548).  and  FEMA 
regulations. 

(c)  Federal  Monitoring  and  Oversight 
The  Regional  Director  shall  monitor 
State-administered  activities  since  be/ 
she  remains  responsible  for  the  delivery 
of  Temporary  Relocation  Assistance.  In 
addition,  policy  guidance  and 
interpretations  to  meet  specific  needs  of 
an  incident  shall  be  provided  through 
the  oversight  function.  As  determined 
necessary  by  FEMA.  monitoring  and 
oversight  functions  shall  include  on-site 
program  reviews. 

(d)  Technical  Assistance.  The 
Regional  Director  shall  provide 
technical  assistance  as  necessary  to 
support  State-administered  operations 
through  training  procedures,  issuances 
and  by  providing  experienced  personnel 
to  assist  the  State  or  local  staff. 

(e)  Audits.  The  State  shall  conduct  a 
program  review  of  each  operation.  All 
site-specific  activities  are  subject  to 
Federal  audit. 

§220.18    Reports. 

The  Associate  Director  for  Stale  and 
Local  Programs  and  Support  and  the 
Regional  Director  may  require  from  field 
operations  such  reports,  plans  and 
evaluations  as  they  deem  necessary  to 
carry  ouVtheir  responsibilities  under 
these  regulations. 

Dated:  May  30. 198& 
Samuel  W.  Speck. 

Associate  Director.  Sto4e  omd  LtKol  Programs 
and  Support.     . 

jFR  tioc  86-12e3&  Filed  a-t»-M:  ft45  ami 
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FEDERAL  COMMffNCATIONS 
COMtMSSlON 

47  CFR  Part  67 

(CC  Dodwt  No.  80-2861 

Am«ndm«nt  of  ttw  Rules  and 
EslabllalMnant  of  a  Joint  Board; 
Raqusst  for  Commonts  and  Data 

AOENCY:  Federal  Comouwications 

Commission. 

ACnoM:  Order  Inviting  Coram«its  and 

Request  for  Data. 

summary:  The  Federal-State  )oint  Board 
requests  data  and  further  comments 
concerning  the  separations  procedures 
for  Central  OfTice  Equipment  (COE). 
particularly  Category  6,  Local  Dial 
Switching  Equipment,  and  Category  8. 
Circuit  Equipment  This  Order  is  part  of 
the  )oint  Board's  comprehensive  review 
of  the  procedures  for  allocating  local 
exchange  costs  between  the  state  and 
interstate  jurisdictions  in  CC  Docket  No. 
80-286.  The  {oint  Board  asked  the  local 
telephone  companies  to  calculate  the 
effect  of  several  alternative  approaches 
to  the  allocation  of  Categories  6  and  8 
COE  costs  on  state  aiui  interstate 
revenue  requirements.  The  Joint  Board's 
objective  is  to  develop  a  complete 
record  concerning  all  COE  issues  which 
will  allow  a  comprehensive  revision  of 
this  portion  of  the  separations  rules.  47 
CFR  Part  67. 

DATES:  The  COE  data,  except  the 
information  on  the  revenue  requirement 
effect  of  the  alternative  Category  8  COE 
proposals  and  comments  concerning 
revision  of  the  separations  procedures 
for  COE  costs,  must  be  filed  by  July  11.     . 
1986.  The  data  concerning  alternative 
Category  8  CC^  proposals  as  well  as 
supplemental  comments  concerning  the 
allocation  of  Category  8  COE  costs  are 
to  be  filed  by  September  IZ  1986. 
Replies  concerning  all  issues  are  to  be 
filed  by  October  la  1986. 
AOONESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOII  FURTHf  R  INFORMATION  CONTACT: 
Michael  Wilson.  Chief.  Audits  Branch, 
Accounting  and  Audits  Division, 
Common  Carrier  Bureau,  (202)  632-7500. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal-State  Joint 
Board's  Order  Inviting  Comments  and 
Request  for  Data,  CC  Docket  No.  80-286, 
Adc^ted  April  IB.  1986  and  released 
May  7, 1986. 

The  full  text  of  this  decision  is 
available  for  irwpection  and  copying 
during  nonnal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC  20654.  The 
complete  text  of  the  decision  may  also 


be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  2100  M  Street. 
NW..  Suite  140.  Washington.  DC  20037. 
(202)  857-3800. 

Summary  of  Otdsr  lavitiag  ComoMnts 
and  Request  for  Data 

1.  The  Commission  convened  this 
Federal-State  Joint  Board  (Joint  Board] 
pursuant  to  section  4ia(c)  of  the 
Communications  Act.  47  U.S.C.  section 
410(c).  by  instituting  CC  Docket  No.  80- 
286  in  Amendment  ofPtirt  67  of  the 
Commission 's  Rules  and  Establishing  of 
a  joint  Board,  78  FCC  2d  837  (1980) 
(NoMce  of  Proposed  Rulemaking  and 
Order  Establishing  a  Joint  Board).  This 
docket  was  intended  to  reexamine  the 
procedures  for  the  allocation  of  local 
exchange  costs  between  the  state  and 
th|:.inter8tate  jurisdictions.  After  issuing 
seVeral  decisions  regarding  local 
exchange  costs,  the  Commission 
released  a  Further  Notice  of  Proposed 
Rulemaking  in  CC  Docket  Nos.  78-72 
and  80-286.  MTS  and  WA  TS  Market 
Structure  and  Amendment  of  Part  67  of 
the  Commission 's  Rules,  49  FR  18319 
(April  30, 1984).  The  Commission  asked 
the  Joint  Board,  among  other  things,  to 
undertake  a  comprehensive  review  of 
the  separations  procedures  for  all  COE 
and  interexchange  costs  and 
reconunend  revisions  where 
appropriate.  As  part  of  this  review,  the 
Commission  asked  the  Joint  Board  to 
examine  the  existing  categorization  of 
COE  plant  and  the  factors  for  allocating 
COE  costs  between  the  jurisdictions. 
The  Joint  Board  released  Order  Inviting 
Comments  on  June  25. 1985,  requesting 
preliminary  comments  concerning  the 
existing  separations  procedures  for  COE 
and  interexchange  plant  costs. 
Amendment  of  Part  67  of  the 
Commission 's  Rules,  50  FR  31747 
(August  6. 1985). 

2.  After  summarizing  the  preliminary 
comments  filed  in  1985.  the  Joint  Board 
stated  that  those  comments  indicate  a 
general  consensus  that  the  Joint  Board 
should  focus  first  on  a  reexamination  of 
the  separations  procedures  for 
Categories  615  and  816  COE.  although 
many  of  the  parties  also  emphasized  the 
need  for  simplification  of  the 
separations  process.  Thos,  based  on  the 
preliminary  comments,  the  Joint  Board 
decided  to  proceed  with  a 
compreheiisive  reexamination  of  the 
separations  procedures  for  all  COE.  To 

*Tacibtate  analysis  of  these  issues,  the 
Joint  Board  requested  data  concerning 
the  costs  in  all  the  existing  COE 
categories.  The  Joint  Board  also 
requested  estimates  of  the  state  and 
interstate  revenue  requirements  for 


Categories  6  and  8  under, the  exiting 
separations  procedure  as  well  as  the 
alternative  methods  of  allocating  these 
costs  described  in  Attachments  B  and  C 
to  the  Order.  These  alternatives  were 
intended  to  reflect  a  range  of  approches 
to  the  separation  of  these  costs  and 
provide  the  Joint  Board  with  a 
benchmark  for  judging  the  effect  of  a 
variety  of  possible  solutions  to  the 
problems  which  currently  exist  with 
regard  to  Categories  6  and  8  COE. 
3.  Interested  parties  are  asked  to 
address  the  merits  of  the  alternative 
separations  procedures  for  Categories  6 
and  8  COE  set  out  in  the  Attachments  to 
the  Order  and  propose  any  other 
approaches  they  believe  would  be 
desirable.  In  addition  to  the  specific 
issues  set  forth  in  the  Order  and  in  the 
Attachments,  the  Joint  Board  requested 
that  parties  address  any  other  issues 
concerning  the  categorization  or 
allocation  of  COE,  including  any 
separations  problems  involving  COE 
Categories  other  than  6  and  8,  as  well  as 
proposals  for  simplification  of  the 
separations  procedures  applicable  to 
COE  costs.  The  Joint  Board's  objective 
in  this  proceeding  is  to  develop  a 
complete  record  concerning  all  COE 
issues  which  will  allow  a 
comprehensive  revision  of  this  portion 
of  the  separations  rules. 

Paperwork  Reduction  Act 

The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  of  1980  and  found 
to  impose  a  new  or  modified  information 
collection  requirement  on  the  public. 
Implementation  of  any  new  or  modified 
requirement  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Act. 

Comments 

Pursuant  to  the  applicable  procedures 
set  forth  in  S§  1.415  and  1.419  of  the 
Commission's  Rules.  47  CFR  1.415  and 
1.419.  interested  parties  are  invited  to 
file  comments  and  submit  data  in 
accordance  with  the  schedule  set  forth 
in  the  ordering  clauses.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Joint  Board  before  final  action  is 
taken  in  this  proceeding. 

Ordering  Clauses 

Accordingly,  it  is  ordered,  that  data 
concerning  COE  costs,  except 
information  on  the  revenue  requirement 
effect  of  the  alternative  Category  8  COE 
proposals  are  to  be  filed  with  the 
Secretary,  Federal  Communications 
Commission  no  later  than  July  11, 1986. 
It  is  further  ordered,  that  comments 
concerning  revision  of  the  separations 
procedures  for  COE  costs  are  also  to  be 


filed  with  tiie  Secretary  no  later  than 
July  11. 1988. 

It  is  further  ordered,  that  data 
concerning  the  alternative  Category  8 
COE  proposals  are  to  be  filed  no  later 
than  September  12. 1986.  It  is  further 
ordered,  that  replies  concerning  all 
issues  are  to  be  filed  by  October  10, 
1988. 

It  is  further  ordered,  that  all  parties 
filing  data  and  comments  or  replies  shall 
serve  copies  on  the  Joint  Board  members 
and  staff  listed  in  Appendix  D  to  the 
Order. 

This  action  is  taken  pursuant  to 
sections  1.  4  (i)  and  (j).  221(c)  and  410(c) 
of  the  Communications  Act  47  U.S.C. 
sections  151. 154  (i)  and  (j).  221(c)  and 
410(c). 

List  of  Subjects  in  47  CFR  Part  67 

Communications  common  carriers, 
Juridictional  separations.  Local 
exchange  costs.  Central  Office 
Equipment,  telephone. 

William  ).  Tricaiioo, 

Secretary. 

[FR  Doc.  88-13004  Ftled  6-»-86;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

50  CFR  Part  654 

[Docket  No.  60603-6103] 

Stone  Crab  Fishery  of  ttie  GuH  of 
Mexico 

AGENCY:  National  Marine  Fisheries 
Services  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  NOAA  issues  a  proposed  rule 
to  implement  conservation  and 
management  measures  as  prescribed  in 
Amendment  3  (Amendment)  to  the 
Fishery  Management  Plan  for  the  Stone 
Crab  Fishery  of  the  Gulf  of  Mexico 
(FMP).  This  rule  would  provide  for 
measures  designed  to  (1)  increase  the 
survival  rate  of  declawed  crabs  and  of 
the  eggs  of  egg-bearing  females,  (2) 
allow  for  a  hardhsip  extension  for 
removal  of  traps,  and  (3)  delete  the  FMP 
reporting  requirement.  The  intended 
effect  is  to  increase  productivity  of  the 
stock  and  to  remove  unnecessary 
reporting  burdens  from  person  in  the 
fishery. 

DATE:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  July  18, 
1986. 

ADDRESS:  Comments  on  the  proposed 
rule,  the  Amendment,  or  supporting 


documents  should  be  sent  to  Donald  W. 
Geagan,  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard,  St  Petersburg.  Florida  33702. 
Copies  of  the  Amendment  the 
environmental  assessment,  and  the 
supplemental  regulatory  impact  review/ 
initial  regulatory  flexibility  analysis  are 
available  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT. 

Donald  W.  Geagan.  813-893-3722. 

SUPPLEMENTARY  INFORMATION:  The  FMP 

manages  the  stone  crab  fishery  in  the 
fishery  conservation  zone  (FCZ)  of  the 
Gulf  of  Mexico  (Gulf)  off  the  State  of 
Florida  (State).  The  proposed  rule 
applies  only  to  this  area.  During  1985  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  and  the  State,  through 
its  Florida  Marine  Fisheries  Commission 
(FMFC),  conducted  monitoring 
evaluations  of  the  effectiveness  of  State 
and  Federal  management  of  the  stone 
crab  fishery  and  evaluated  all  new 
scientific  inforrhation  on  the  resource. 
As  a  result  of  this  monitoring  effort  the 
FMFC  Implemented  rule  changes  for 
waters  under  State  jurisdiction  to 
increase  the  survival  of  declawed  crabs 
returned  to  the  water  and  abundance  of 
larvae  produced  by  egg-bearing  females 
taken  in  the  fishery.  The  FMFC  also 
provided  an  exjenion  to  the  five-day 
period  for  removal  of  traps  after  the 
closure  of  the  season,  such  extension 
being  granted  only  upon  individual 
request  and  for  reasons  related  to 
hardship  (i.e.,  hazardous  weather, 
medical  emergencies,  or  equipment 
breakdown).  The  Council,  in  its  review 
of  FMP  effectiveness,  concurred  with  the 
need  for  changes  implemented  by  the 
State.  This  proposed  Amendment  would 
implement  these  changes  making  State 
and  Federal  rules  compatible. 
The  first  of  these  proposed 
Amendment  measures  involves  a 
change  in  the  procedure  for  holding  live 
crabs  aboard  a  vessel  before  they  are 
declawed  and  would  require  the  crabs 
kept  in  a  dcunp  condition.  Recent 
scientific  information  iiulicates  that  this 
would  result  in  survival  rates 
approximately  the  same  as  if  the  crabs 
were  immediately  returned  to  the  water. 
It  is  anticipated  that  this  would  result  in 
an  additional  12  to  15  percent  harvest 
potential  for  the  fisbery.  This  proposed 
measure  also  modifies  the  current  rule 
requiring  declawed  crabs  to  be  returned 
to  the  sea  before  the  vessel  leaves  the 
FCZ.  The  change  makes  the  Federal  rule 
compatible  with  the  State  rule  which 
requires  such  crabs  to  be  returned  to  the 
sea  before  the  vessel  reaches  the  shore 
or  a  dock  or  a  port  It  is  inefficient  for 
fishermen  to  stop  and  declaw  all  crabs 
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before  leaving  the  FCZ  rather  than 
declawing  them  as  they  proceed  to 
shore  through  the  nine  nautical  miles  of 
State  jurisdiction.  Furthrmore. 
declawing  while  the  vessel  is  underway 
disperses  the  crabs  over  a  large  area, 
providing  better  opportunity  for 
survival. 

The  second  proposed  measure  would 
require  that  egg-bearing  females  be 
returned  to  the  water  immediately 
without  harvesting  the  claws.  Scientific 
information  indicates  a  significant 
reduction  in  the  viability  of  eggs 
exposed  to  air.  The  requirement 
prohibiting  possession  (i.e..  requiring 
immediate  return  to  the  water)  would 
result  in  increased  recruitment  of  larvae 
to  the  fishery,  which  has  had  declines  in 
landings  over  the  last  two  seasons. 

The  third  proposed  measure  providing 
for  a  ten-day  hardship  extension  for 
removal  of  traps,  upon  request  to  the 
State  of  Florida,  would  accommodate 
the  industry's  need  for  relief  for 
unforseen  circumstances  preventing 
removal  during  the  current  five  day 
removal  period.  This  would  prevent 
fishermen  from  unintentionally  being  in 
Violation  of  the  trap  removal 
requirement  and  should  result  in  fewer 
abandoned  traps. 

The  Council  proposes  to  delete  the 
mandatory  reporting  requirement  of  the 
FMP  and  to  utilize  data  collected  under 
the  State  reporting  system  for 
management  of  the  fishery.  The  FMP 
reporting  requirement  was  implemented 
in  1979  {44  FR  53520).  In  1985  the  State 
implemented  a  trip  ticket  system  which 
coUects  essentially  the  same 
information.  This  resulted  in  an 
unnecessary  burden  on  persons  in  the 
fishery  who  are  required  to  report  under 
two  systems. 

The  rule  also  proposes  that  vessels  in 
the  fishery  be  identified  by  a 
standardized  identification  system 
common  to  other  fisheries  managed  by 
other  Council  FMPs.  The  proposed 
measure  specifies  that  such  a  system 
would  be  implemented  by  regulatory 
amendment  at  such  time  as  the  State 
adopts  a  compatible  system;  therefore, 
no  regulation  change  is  proposed  at  this 
time. 

Several  minor  conforming  changes  are 
made  to  the  existing  rules.  The  hearing 
for  S  654.6  is  changed  from 
"Restrictions"  to  "Prohibitions"  to  agree 
with  other  FMP  implementing 
regulations.  The  section  is  expanded  to 
cover  all  parts  of  this  and  the  existing 
rule  to  assist  in  law  enforcement. 

Classification 

Section  304(a)(l)(C)(ii)  of  the 
Magnuson  Act,  as  amended  by  Pub.  L. 
97-453,  requires  the  Secretary  of 


Commerce  (Secretary)  to  publish 
regulations  proposed  by  a  Council 
within  30  days  of  receipt  of  an  FMP 
Amendment  and  regulations.  At  this 
time  the  Secretary  has  not  determined 
that  the  Amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account  the 
data,  views,  and  comments  received 
during  the  comment  period. 
The  Council  prepared  an 
environmental  assessment  for  this 
Amendment  and  concluded  that  there 
will  be  no  significant  impact  on  the 
environment  as  a  reult  of  this  rule.  A 
copy  of  the  environmental  assessment 
may  be  obtained  at  the  ADDRESS  listed 
above. 

The  Administrator  of  NOAA  has 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  the  preparation 
of  a  regulatory  impact  analysis  under 
Executive  Order  12291.  The 
Amendment's  management  measures 
are  designed  to  increase  production  of 
crabs  which  have  regenerated  claws 
that  may  be  harvested,  increase  the 
potential  for  larval  recruitment  to  the 
fishery,  provide  relief  for  the  fishermen 
for  removal  of  traps  under  hardship 
conditions,  and  eliminate  an 
unnecessary  reporting  burden  on 
persons  in  the  fishery. 

This  proposed  rule  is  exempt  from  the 
procedures  of  Executive  Order  12291 
under  section  8(a)(2)  of  that  order. 
Deadlines  imposed  under  section  304  of 
the  Magnuson  Act.  as  amended  by  Pub. 
L  97-453,  require  the  Secretary  to 
publish  this  proposed  rule  30  days  after 
its  receipt.  The  proposed  rule  is  being 
reported  to  the  Director,  Office  of 
Management  and  Budget,  with  an 
^planation  of  why  it  is  not  possible  to 
follow  procedures  of  the  order. 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  as  part  of 
the  regulatory  impact  review  which 
concludes  that  this  proposed  rule,  if 
adopted,  would  have  significant 
economic  effects  on  a  substantial 
number  of  small  entities.  The 
availability  of  claws  from  crabs  which 
have  been  declayved,  and  which 
regenerate  new  claws  for  harvest  the 
following  season,  should  be  doubled  to 
reach  the  24  to  30  percent  level.  This 
corresponds  to  an  anticipated  annual 
exvessel  value  of  $693,000  to  $1,116,000 
or  $1,900  to  $2,400  per  vessel.  The 
increase  in  production  potential  will 
considerably  more  than  offset 
production  losses  ($90  per  vessel) 
resulting  from  a  prohibition  on 
declawing  egg-bearing  female  crabs. 
This  prohibition  will  result  in  increased 


(but  unquantifiable)  larval  production 
available  for  recruitment  to  the  fishery, 
which  has  had  declining  landings  for  the 
past  two  seasons.  The  deletion  of  the 
reporting  requirement  of  the  FMP  will 
result  in  elimination  of  approximately 
400  man-hours  of  Federal  reporting 
burden,  annually,  without  affecting  the 
availability  of  data  to  manage  the 
fishery. 

Federal  and  State  enforcement  costs 
are  anticipated  to  remain  essentially 
unchanged,  with  a  slight  reduction  of 
Federal  costs  associated  with 
enforcement  of  the  reporting 
requirements  of  the  FMP.  A  copy  of  this 
analysis  may  be  obtained  at  the 
ADDRESS  above. 

This  proposed  rule  modifies  a 
collection  of  information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA),  by  deleting  the  mandatory 
Federal  system  approved  by  the  Office 
of  Management  and  Budget  (OMB 
control  number  0648-0016). 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  with  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  the  State 
of  Florida.  Tnis  determination  has  been 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 

List  of  Subjects  in  50  CFR  Part  654 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  4. 198& 
Cannen  |.  Blondin. 

Deputy  Assistant  Administralor  ForFisheriee 
Resource  Management,  National  Marine 
Fisheries  Service. 

PART  654— STONE  CRAB  FISHERY  OF 
THE  GUU^  OF  MEXICO 

For  reasons  set  forth  in  the  preamble, 
50  CFR  Part  654  is  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  654 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  Part  654.  the  Table  of  Contents  is 
amended  by  removing  and  reserving 

S  654.5,  "Recordkeeping  and  Reporting 
Requirements"  and  by  revising  the  title 
of  S  654.6  "Restrictions"  to  read 
"Prohibitions". 

S  B54.5    ( Rwnovad  and  rMcrved  ] 

3.  Section  654.5  is  removed  and 
reserved. 

4.  Section  654.6  is  amended  by 
revising  the  title  to  read  "Prohibitions  , 
removing  the  word  "to"  at  the  beginning 
of  paragraphs  (a)  (1),  (2),  and  (4)  through 


(7).  revising  the  introductory  text  of 
paragraph  (a),  revising  paragraph  {a)(6). 
and  adding  new  paragraphs  (a)  (8) 
through  (22)  to  read  as  followr 

§6S4.6    Prohn><ttons. 

(a)  It  is  unlawful  for  any  person  to  do 
any  of  the  following: 
***** 

(6)  Falsify  any  report  submitted  under 

this  part; 

***** 

(8)  Fish  for  stone  crabs  in  the  FCZ 
with  other  than  a  U.S.  vessel  which  is 
properly  documented  registered  or 
numbered  as  reqaired  in  §  654.4(a): 

(9)  Falsify  or  fail  to  display  the 
vessel's  appropriate  documentation  or 
registration  number  and  the  appropriate 
stone  crab  number  and  color  code  as 
specified  in  §  654.4(b)  (2)  and  (3); 

(10)  Falsify  or  fail  to  mark  all  stone 
crab  traps  and  trap  buoys  with  their 
Florida  permit  number  and  color  code  or 
their  Federal  number  and  color  code  as 
specified  in  S  654.4{b)  (1)  and  (3); 

(11)  Remove  from  stone  crabs,  to 
possess  in  the  FCZ.  regardless  of  where 
taken,  stone  crab  claws  with  a  propodus 
(Figure  2)  measuring  less  than  2%  inches 
or  to  remove,  possess,  or  land  stone 
crab  claws  from  stone  crabs  taken  in  the 
FCZ  with  propodus  measuring  less  than 
2%  inches  as  specified  in  §  654.20(a); 

(12)  Fail  to  return  declawed  stone 
crabs  to  the  sea  prior  to  the  vessel 
reaching  port  shore,  or  dock  as 
specified  in  §  654.20(b): 

(13)  Fail  to  store  stone  crabs  at  sea  in 
containers  protected  from  direct 
sunlight,  and  in  a  manner  which  does 
not  compress  the  crabs  as  specified  in 

§  654.20(b); 

(14)  Fail  to  keep  stored  stone  crabs 
damp  by  wetting  as  necessary,  as 
specified  in  S  654.20(b); 

(15)  Tend,  open,  pull,  or  otherwise 
molest  or  have  in  possession  aboard  a 
vessel  another  person's  stone  crab  traps 
except  as  specified  in  5  654.20(c): 

(16)  Tend,  open,  pull,  or  otherwise 
molest  sone  crab  traps  except  during  the 
hours  specified  in  S  654.20(d)-. 


(17)  Possess  at  sea,  land,  or  fail 
immediately  to  return  to  the  sea  egg- 
bearing  female  stone  crabs  or  to  remove 
eggs  or  claws  from  egg-bearing  female 
stone  crabs  as  specified  in  §  654.20(e); 

(18)  Take  or  possess  stone  crabs  or 
any  part  thereof  in  the  FCZ  during  the 
closed  season  specified  in  §  664.22(a); 
except  as  provided  by  §  654.22(a)(3). 

(19)  Have  stone  crab  traps  in  the 
water  before  or  after  the  dates  specified 
in  §  654.22(a); 

(20)  Trawl  in  a  closed  area  of  thi  FCZ 
during  the  time  periods  specified  in 

§  654.23(a); 

(21)  Place  stone  crab  traps  in  a  closed 
area  in  the  FCZ  as  specified  in 

§  654.23(b)(1):  or 

(22)  Place  into  the  FCZ  any  article  as 
specified  in  S  654.23(b)(2). 

*  *  •  •  * 

5.  Section  654.20  is  amended  by 
revising  paragraph  (b)  and  by  adding  a 
new  paragraph  (e),  to  read  as  follows: 

§^654.20    Catch  limitations. 
***** 

(b)  Holding  crabs  aboard  fishing 
vessels.  Stone  crab  bodies  from  which 
the  claws  have  been  removed  must  be 
returned  to  the  water  at  sea  before  the 
vessel  reaches  shore  or  a  port  or  a  dock. 
Live  stone  crabs  may  be  held  aboard  a 
vessel  while  it  is  at  sea  until  such  time 
as  the  claws  are  removed,  provided  the 
crabs  are  held  in  containers  shaded 
from  direct  sunlight  and  are  wet  with 
sea  water  as  necessary  to  keep  the 
crabs  in  a  damp  condition.  Containers 
holding  stone  crabs  must  be  stacked  in  a 
manner  which  does  not  compress  the 
prabs. 

(e)  Egg  bearing  female  crabs.  It  is 
prohibited  to  remove  claws  from  egg- 
bearing  female  stone  crabs  or  to  have 
any  egg-bearing  female  stone  crabs 
aboard  a  vessel  or  to  remove  the  eggs 
from  any  stone  crab.  Egg-bearing  female 
stone  crabs  must  be  returned  to  the  sea 
immediately. 
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6.  Section  654.22  is  amended  to 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  654.22    Closed  seasons. 

(a)  No  person  may  possess  stone 
crabs  or  any  parts  thereof  in  the  FCZ 
during  the  period  from  0001  hours  (local 
time)  May  16,  through  2400  hours  (local 
time)  on  October  14. 

(1)  Prior  to  the  fishing  season,  baited 
traps  may  be  placed  in  the  water  one 
hour  before  sunrise  on  October  5  (soak    - 
period). 

(2)  After  the  fishing  season,  traps  must 
be  removed  from  the  water  by  one  hour 
after  sunset  on  May  20  (removal  period), 
unless  an  extension  to  the  removal 
period  is  granted  by  the  State  of  Florida 
in  accordance  with  Chapter  46-13.  Stone 
crab.  Rules  of  the  Department  of  Natural 
Resources,  Florida  Marine  Fisheries 
Commission.  Florida  Administrative 
Code. 

(3)  Holding  crabs  in  traps  while  in  the 
water  during  the  soak  period  (October 
5-14)  or  during  the  removal  period  (May 
16-20),  or  during  an  extension  thereto, 
will  not  be  deemed  as  possession 
provided  that  such  crabs  are  returned 
immediately  to  the  water  with  claws 
unharvested  whenever  the  traps  are 
removed  from  the  water  during  these 
periods. 

(4)  No  traps  may  be  transported  on  or 
set  in  the  waters  of  the  FCZ  between 
one  hour  after  sunset  on  May  20  (or  May 
30.  if  an  extension  to  the  removal  period 
is  granted)  and  one  hour  before  sunrise 
on  October  5. 

(b)  Stone  crab  traps,  floats,  or  ropes  in 
the  management  area  at  times  not 
authorized  in  paragraph  (a)  will  be 
considered  unclaimed  or  abandoned 
property  and  may  be  disposed  of  in  any 
manner  considered  appropriate  by  the 
Secretary  or  an  authorized  officer. 
Owners  of  these  stone  crab  traps  remain 
subject  to  appropriate  civil  penalties. 
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DEPAfrmENT  OF  AGRICULTURE 

Agrtcultural  StabWzation  and 
Conservation  Service 

Fire-Cured  (Type  21),  Fire-Cured 
(Types  22-23),  Dark  Air-Cured,  Virginia 
Sun-Cured,  Cigar-Binder  (Types  51- 
52),  and  Cigar-Filler  and  Binder  (Types 
42, 43, 44, 53, 54.  A  55)  Tobaccos; 
1986-87  Marketing  Quotas  and 
Acreage  Allotments 

AOENCV:  Agricultural  Stabilization  and  . 
Conservation  Service,  USD  A. 

ACTION:  Notice  of  Determination  of 
1986-87  Marketing  Quotas  and  Acreage 
Allotments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  affirm  determinations  which  were 
made  by  the  Secretary  of  Agriculture  on 
January  31, 1986.  with  respect  to  the  1986 
crops  of  fire-cured  (type  21),  fire-cured 
(types  22-23).  dark  air-cured,  Virginia 
sun-ciu%d,  cigar-binder,  and  cigar-filler 
and  binder  tobaccos.  In  addition  to 
other  determinations,  the  Secretary 
declared  national  acreage  allotments  for 
the  following  kinds  of  tobaccos:  fire- 
cured  (type  21).  7,821  acres;  fire-cured 
(types  22-23).  19.678  acres;  dark  air- 
cured,  6.166  acres;  Virginia  sun-cured, 
1.030  acres;  cigar-binder  (types  51-52). 
1.961  acres;  and  cigar-filler  and  binder 
(types  42-44  &  53-55),  9,185  acres. 

Separate  referenda  for  cigar-binder 
(types  51-52)  and  Virginia  sun-cured 
tobaccos  were  held  during  the  period 
February  24-27, 1986,  by  mail  ballot  to 
determine  whether  these  producers 
favor  quotas  for  the  next  three 
marketing  years.  Producers  disapproved 
marketing  quotas  for  cigar-binder  (types 
51-52)  tobacco. 

EFFECTIVE  DATE:  January  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Tarczy,  Agricultural 
Economist.  Commodity  Analysis 
Division.  ASCS.  Room  3736  South 
Building.  P.O.  Box  2415,  Washington. 


D.C.  20013,  (202)  447-5187.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Robert  L.  Tarczy. 
SUPPLEMENTARY  INFORMATKNC  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  "not  major."  This 
action  has  been  classified  "not  major" 
since  implementation  of  these 
determinations  will  not  result  in:  (1)  an 
aimual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  or  prices  for  consimiers,  individual 
industries.  Federal,  State  or  local 
governments,  or  geographical  regions,  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  the 
environment,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases;  Number  10.051,  as  set 
forth  in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

This  program /activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  purpose  of  this  notice  is  to  affirm 
the  determinations  of  the  national 
marketing  quotas  for  the  1986  crops  of 
fire-cured  (type  21).  fire-cured  (types  22- 
23),  dark  air-cured,  sun-cured,  cigar- 
binder  (types  51-52),  cigar-filler  and 
binder  (types  42-44  &  53-55)  tobacco 
which  were  armounced  by  the  Secretary 
on  January  31, 1986  and  to  set  forth 
certain  other  determinations  with 
respect  to  these  kinds  of  tobacco.  On 
January  31, 1986  the  Secretary  also 
announced  that  the  referenda  to  be 


conducted  with  respect  to  cigar-binder 
(types  51-52)  and  sun-cured  tobacco 
would  be  conducted  by  mail. 

In  accordance  with  section  312(a)  of 
the  Agricultural  Adjustment  Act  of  1938, 
as  amended  (hereinafter  referred  to  as 
the  "Act"),  the  Secretary  of  Agriculture 
is  required  to  proclaim  not  later  than 
February  1  of  any  marketing  year  with 
respect  to  any  kind  of  tobacco,  other 
than  fiue-cured  tobaco,  a  national 
marketing  quota  for  any  kind  of  tobacco 
for  each  of  the  next  3  marketing  years  If 
such  marketing  year  is  the  last  year  of 
three  consecutive  yearsfor  which 
marketing  quotas  previously  proclaimed 
will  be  in  effect.  With  respect  to  sun- 
cured  tobacco,  the  198&-86  marketing 
year  is  the  last  year  of  three  such 
consecutive  years.  Accordingly,  a 
marketing  quota  for  sun-cured  tobacco 
is  proclaimed  for  each  of  the  three 
marketing  years  beginning  October  1, 
1986,  October  1, 1987,  and  October  1. 
1988.  Since  producers  of  cigar-binder 
(types  51-52)  tobacco  have  not 
disapproved  quotas  for  3  consecutive 
years,  the  Secretary  is  required  in 
accordance  with  section  312(a)  of  the 
Act  to  proclaim  quotas  for  this  kind  of 
tobacco.  Sections  312  and  313  of  the  Act 
also  provide  that  the  Secretary  shall 
announce  the  reserve  supply  level  and 
the  total  supply  of  fire-cured  (type  21), 
fire-cured  (types  22-23),  dark  air-cured. 
Virginia  sun-cured,  cigar-binder  (types 
51-52).  and  cigar-filler  and  binder  (types 
42-44  &  53-55)  tobaccos  for  the 
marketing  year  beginning  October  1, 
1985,  and  the  amounts  of  the  national 
marketing  quotas,  national  acreage 
allotments,  and  national  acreage  factors 
for  apportioning  the  national  acreage 
allotments  (less  reserves)  to  old  farms, 
and  the  amounts  of  the  national  reserves 
and  parts  thereof  available  for  (a)  new 
farms  and  (b)  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments  for  fire-cured  (type  21),  fire- 
cured  (types  22-23),  dark  air-cured, 
Virginia  sun-cured,  cigar-binder  (types 
51-52),  cigar-filler  and  binder  (types  42- 
44  &  53-55)  tobaccos  for  the  1986-67 
marketing  year. 

Section  312(b)  of  the  Act  provides,  in 
part,  that  the  amount  of  the  national 
marketing  quota  for  a  kind  of  tobacco  is 
the  total  quantity  of  that  kind  of  tobacco 
which  may  be  marketed  which  will 
make  available  during  such  marketing 
year  a  supply  of  such  tobacco  equal  to 
the  reserve  supply  level.  Since 
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producers  of  these  kinds  of  tobacco 
generally  produce  less  than  their 
respective  national  acreage  allotments, 
it  has  been  determined  that  a  larger 
quota  would  be  necessary  to  make 
available  production  equal  to  the 
reserve  supply  level.  The  amount  of  the 
national  marketing  quota  so  announced 
may,  not  later  than  the  following  March 
1,  be  increased  by  not  more  than  20 
percent  if  the  Secretary  determines  that 
such  increase  is  necessary  in  order  to 
meet  market  demands  or  to  avoid  undue 
restriction  of  marketings  in  adjusting  the 
total  supply  to  the  reserve  supply  level. 

Section  301(b)(14)(B)  of  the  Act 
defines  "reserve  supply  level"  as  the 
normal  supply,  plus  5  percent  thereof,  to 
insure  a  supply  adequate  to  meet 
domestic  consumption  and  export  needs 
in  years  of  drought,  flood,  or  other 
adverse  conditions,  as  well  as  in  years 
of  plenty.  The  "normal  supply"  is 
defined  in  section  301(b){10)(B)  of  the 
Act  as  a  normal  year's  domestic 
consumption  and  exports,  plus  175 
percent  of  a  normal  year's  domestic  use 
and  65  percent  of  a  normal  year's 
exports  as  an  allowance  for  a  normal 
year's  carryover.  A  "normal  year's 
domestic  consumption"  is  defined  in 
section  301(b)(ll)(B)  of  the  Act  as  the 
average  quantity  produced  and 
consumed  in  the  United  States  during 
the  10  marketing  years  immediately 
preceding  the  marketing  year  in  which 
such  consumption  is  determined, 
adjusted  for  current  trends  in  such 
consumption. 

A  "normal  year's  exports"  is  defined 
in  section  301(b)(12)  of  the  Act  as  the 
average  quantity  produced  in  and 
exported  from  the  United  States  cJuring 
the  10  marketing  years  immediately 
preceding  the  marketing  year  in  which 
such  exports  are  determined,  adjusted 
for  current  trends  in  such  exports. 

In  accordance  with  the  provisions  of 
section  317(c)  of  the  Act.  it  has  been 
determined  that  marketing  quotas  on  an 
acreage-poundage  basis  will  not  be 
announced  for  the-1985-86  marketing 
year  for  any  of  these  kinds  of  tobaccos 
since  such  quotas  would  not  result  in  a 
more  effective  marketing  quota  program 
for  such  kinds  of  tobacco. 

On  November  14, 1965.  a  Notice  of 
Proposed  Determination  was  published 
(50  FR  48814)  in  which  interested 
persons  were  requested  to  comment 
with  respect  to  these  issues. 

Discussion  of  Comments 

Fifteen  written  responses  were 
received  in  response  to  the  Notice  of 
Proposed  Determination.  Some  of  these 
comments  addressed  the  establishment 
of  quotas  with  respect  to  more  than  one 
kind  of  tobacco.  A  summary  of  these 


comments  by  kind  of  tobacco  is  as 
follows: 

Fire-cured  (type  21)  tobacco:  Four 
comments  were  received.  All  of  these 
comments  recommended  that  the 
marketing  quotas  established  for  this 
kind  of  tol}acco  be  estblished  on  an 
acreage  basis  at  the  same  level  which 
was  applicable  for  the  1985  marketing 
year. 

Virginia  sun-cured  (type  37)  tobacco: 
Three  comments  were  received.  All  of 
these  comments  recommended  that 
marketing  quotas  established  for  this 
kind  of  tobacco  be  established  on  an 
acreage  basis  at  the  same  level  which 
was  applicable  for  the  1985  marketing 
year. 

Fire-cured  (types  22-23)  tobacco:  Two 
comments  were  received,  they 
recommended  that  the  marketing  quota 
be  reduced  by  5  to  10  percent  from  the 
1985  marketing  quotas. 

Dark  air-cured  tobacco:  Three 
comments  were  received.  All  comments 
recommended  that  the  marketing  quota 
be  reduced  by  25  percent  from  the  1985 
marketing  year.  "^ 

Cigar  binder  (types  51-52)  tobacco: 
No  comment  were  received. 

Cigar-filler  and  binder  (types  42-44  &■ 
53-55)  tobacco:  Three  comments  were 
•  received.  Two  recommended  that 
marketing  quotas  established  for  this 
kind  of  tobacco  be  established  on  an 
acreage  basis  at  the  same  level  which 
was  applicable  for  the  1985  marketing 
year. 

One  comment  recommended  that  the 
markeing  quota  should  be  decreased  by 
30  percent  from  1985. 

No  comments  were  received  with 
respect  ot  the  method  of  holding  a 
referendum. 

Based  upon  a  review  of  these 
comments  and  the  latest  available 
statistics  of  the  Federal  Goverrunent.  the 
following  determinations  have  been 
made  by  th  Administrator.  Agricultural 
Stabilization  and  Conservation  Service: 

Fire-Cured  (Type  21)  Tobacco 

The  yearly  average  quantity  of  fire- 
cured  (type  21)  tobacco  produced  in  the 
United  States  which  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  marketing  years 
preceding  the  1985-86  marketing  year 
was  approximately  2.3  million  pounds. 
The  average  annual  quantity  of  fire- 
cured  (type  21)  tobacco  produced  in  the 
United  States  and  exported  from  the 
United  States  during  the  10  marketing 
years  preceding  the  1985-86  marketing 
year  was  2.9  million  pounds  (farm  sales 
weight  basis).  Both  domestic  use  and 
exports  have  fluctuated  erratically. 
Accordingly,  a  normal  year's  domestic 
consumption  has  been  determined  to  be 


2.2  million  pounds  and  a  normal  year's 
exports  have  been  determined  to  be  3.0 
million  pounds.  Application  of  the 
formula  prescribed  by  section  , 

301(b)(14)(B)  of  the  Act  results  in  a 
reserve  supply  level  of  11.6  million        — 
pounds. 

Manufacturers  and  dealers  reported 
stocks  of  fire-cured  (type  21)  tobacco 
held  on  October  1. 1985,  of  10.0  million 
pounds.  The  1985  fire-cured  (type  21) 
tobacco  crop  is  estamied  to  be  4.4 
million  pounds.  Therefore,  the  total 
supply  of  fire-cured  (type  21)  tobacco  for 
the  1985-86  marketing  year  is  14.4 
million  pounds.  During  the  1985-86 
marketing  year,  it  is  estimated  that 
disappearance  will  total  approximately 
6.5  million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  7.9  million  pounds  at  the 
beginning  of  the  1986-87  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1. 1986  is  3.7  million  pounds. 
This  represents  the  quahtity  of  fire- 
cured  (type  21)  tobacco  which  may  be 
marketed  which  will  make  available 
during  such  marketing  year  a  supply 
equal  to  the  reserve  supply  level. 

During  the  past  5  years,  slightly  less 
than  half  of  the  announced  national 
marketing  quota  has  been  produced. 
Accordingly,  it  has  been  determined  that 
a  national  marketing  quota  of  7.5  milHon 
pounds  is  necessary  to  make  available 
production  of  3.7  million  pounds. 
Increasing  the  quota  by  20  percent  in 
accordance  with  section  312(b)  of  the 
Act  to  9.0  million  pounds  is  necessary  to 
avoid  undue  restriction  of  marketings. 
This  results  in  the  1986-87  national 
marketing  quota  of  9.0  million  pounds. 
In  accordance  with  section  313(g)  of 
the  Act.  the  1986-87  national  marketing 
quota  divided  by  the  1981-85,  5-year 
national  average  yield  of  1,181  pounds 
per  acre  results  in  a  1986  national 
acreage  allotment  of  7,620.66  acres. 

Pursuant  to  the  provisions  of  section 
313(8)  of  the  Act,  a  national  acreage 
factor  of  1.0  is  determined  by  dividing 
the  national  acreage  allotment,  less  a 
national  reserve  of  67.0  acres,  by  the 
total  of  1986  preliminary  farm  acreage 
allotments.  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  sectioa  313(g)  of  the  Act  for 
apportioning^e  national  acreage 
allotment,  les^the  national  reserve,  to 
old  farms. 

Fire-Cured  (Types  22-23)  Tobacco 

The  yearly  average  quantity  of  fire- 
cured  (types  22-23)  tobacco  produced  in 
the  United  States  which  is  estimated  to 
have  been  consumed  in  the  United 
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States  during  the  10  years  preceding  the 
1985-86  marketing  year  was 
approximately  16.1  million  po«uids.  The 
average  annual  quantity  of  fire-cured 
(types  22-23)  tobacco  produced  in  the 
United  States  and  exported  during  the 
10  marketing  years  preceding  the  1965- 
86  marketing  year  was  19.3  million 
pounds  (faroHMles  weight  basis). 
Domestic  use  and  exports  fluctuate 
widely.  Accordingly,  a  normal  year's 
domestic  consumption  has  been 
determined  to  be  25.9  million  pounds 
and  a  normal  year's  exports  have  been 
determined  to  be  25.0  million  pounds. 
Application  of  the  formula  prescribed  by 
section  301(b)(14)(B)  of  the  Act  results  in 
a  reserve  supply  level  of  116.0  million 
pounds. 

Manufacturers  and  dealers  reported 
stocks  of  fire-cured  (typerf  22-23) 
tobacco  on  October  1, 1965,  of  84.3 
million  pounds.  The  1985  fire-cured 
(types  22-23)  crop  is  estimated  to  be  43.9 
million  pounds.  'Therefore,  the  total 
supply  of  fire-cured  (types  22-23) 
tobacco  for  the  marketing  year 
beginning  October  1. 1985,  is  128.2 
million  poimds.  During  the  1985-86 
marketing  year,  it  is  estimated  that 
disappearance  will  total  approximately 
38.0  million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  90.2  million  pounds  at  the 
beginning  of  the  1986-87  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1. 1966  is  27.8  million 
pounds.  This  represents  the  quantity  of 
fire-cured  (types  22-23)  tobacco  which 
may  be  marketed  which  will  make 
available  during  the  1966-87  marketing 
year  a  supply  equal  to  the  reserve 
supply  level.  During  the  past  5  years, 
slightly  over  90  percent  of  the 
announced  national  marketing  quota 
has  been  produced.  Accordingly,  it  has 
been  determined  that  a  national 
marketing  quota  for  the  1986-87 
marketing  year  of  30.6  million  pounds  is 
necessary  to  make  available  production 
of  27.8  million  pounds.  In  accordance 
with  section  312(b)  of  the  Act,  it  has 
been  further  determined  that  the  1986-67 
national  marketing  quota  must  be 
increased  by  20  percent  in  order  to 
avoid  undue  restriction  of  marketings. 
This  results  in  a  national  marketing 
quota  for  the  1986-87  marketing  year  of 
36.7  million  pounds. 

The  national  acreage  allotment  for  the 
1986-67  marketing  year  is  determined  to 
be  19,678.28  acres.  In  accordance  with 
section  313(g)  of  the  Act.  the  national 
marketing  quota  for  the  1986-87 
marketing  year  has  been  divided  by  the 
1981-85,  5-year  national  average  yield  of 


1,865  pounds  per  acre,  to  obtain  a 
national  acreage  allotment  of  19.678.28 
a(i%s.  for  the  1986-87  marketing  year. 
Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act.  a  national  acreage 
factor  of  .875  is  determined  by  dividing 
the  national  acreage  allotment  for  the 
1986-67  marketing  year  less  a  national 
reserve  of  159  acres  by  the  total  of  the 
1986  preliminary  farm  acreage 
allotments.  Hie  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  of  the  Act  for 
apportioning  the  national  acreage 
allotment,  less  the  national  reserve,  to 
old  forms. 

Dark  Air-Cured  Tobacco 

The  yearly  average  quantity  of  dark 
air-cured  tobacco  produced  in  the 
United  States  which  is  estimated  to 
have  been  consmned  in  the  United 
States  during  the  10  years  preceding  the 
1985-86  marketing  year  was 
approximately  13.7  million  pounds.  The 
average  annual  quantity  produced 
domestically  and  exported  during  this 
period  was  2.1  million  pounds  (farm- 
sales  weight  basis).  Both  domestic  use 
and  exports  have  been  erratic. 
Accordingly.  18.4  million  pounds  have 
been  used  as  a  normal  year's  domestic 
consumption  and  ZJt  million  pounds 
have  been  used  as  a  normal  year's 
exports.  Application  of  the  formula 
required  by  section  301(14)(B)  of  the  Act 
results  in  a  reserve  supply  level  of  57.6 
million  pounds. 

Manidacturers  and  dealers  reported 
stocks  of  dark  air-cured  tobacco  held  on 
October  1, 1985.  of  47.8  million  pounds. 
The  1985  dark  air-cured  crop  is 
estimated  to  be  15.7  milUon  pounds. 
Therefore,  the  total  supply  for  the 
market  year  beginning  October  1. 1985, 
is  63.5  million  pounds.  During  the  1985- 
86  marketing  year,  it  is  estimated  that 
disappearance  will  total  approximately 
14.0  million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  49.5  million  pounds  at  the 
beginning  of  the  1986-87  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1, 1968  is  8.1  million  pounds. 
This  represents  the  quantity  of  dark  air- 
cured  tobacco  which  may  be  marketed 
which  will  make  available  during  such 
marketing  year  a  supply  equal  to  the 
reserve  supply  level.  During  the  last  S 
years,  about  85  percent  of  the 
announced  national  marketing  quota 
has  been  produced.  Accordingly,  it  has 
been  determined  that  a  national 
marketing  quota  for  the  1986-67 
marketing  year  of  9.6  million  pounds  is 
necessary  to  make  available  production 
of  6.1  million  pounds,  in  accordance 


with  section  312(b)  of  the  Act,  it  has 
been  further  determined  that  the  1986-87 
marketing  quota  must  be  increased  by 
20  percent  in  order  to  avoid  undue 
restriction  of  marketings.  This  results  in 
a  national  marketing  quota  for  the  1988- 
87  marketing  year  of  11.5  million 
pounds. 

In  accordance  with  section  313(g)  of 
the  Act,  the  1986-87  national  marketing 
quota,  divided  by  the  1981-85,  5-year 
national  average  yield  of  1,865  pounds 
per  acre,  results  in  a  national  acreage 
allotment  of  6,166.22  acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act,  a  national  acreage 
factor  of  0.75  is  determined  by  dividing 
the  national  acreage  allotment,  less  a 
national  reserve  of  31  acres,  by  the  total 
of  the  1986  preliminary  farm  acreage 
allotments.  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  for 
apportioning  the  national  acreage 
allotment  less  the  national  reserve,  to 
old  farms. 

Virginia  Sun-Cured  Tobacco 

The  yearly  average  quantity  of 
Virginia  sun-cured  tobacco  produced  in 
the  United  States  which  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  marketing  years 
preceding  the  1985-86  marketing  year 
was  approximately  600  thousand 
pounds.  The  average  annual  quantity 
produced  in  the  United  States  and 
exported  during  the  same  period  was 
approximately  200  thousand  pounds 
(farm-sales  weight  basis).  Both  domestic 
use  and  exports  have  shov^n  a 
downward  trend.  Accordingly,  a 
quantity  of  430  thousand  pounds  has 
been  determined  to  be  a  normal  year's 
domestic  consumption  and  a  quantity  of 
120  thousand  pounds  has  been 
determined  to  be  a  normal  year's 
exports.  Application  of  the  formula 
prescribed  by  section  301(b)(14){B)  of 
the  Act  results  in  a  reserve  supply  level 
of  1,450  thousand  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  Virginia  sun-cured  tobacco 
held  on  October  1, 1965,  of  1,400 
thousand  pounds.  The  1985  Virginia  sun- 
cured  tobacco  crop  is  estimated  to  be 
200  thousand  pounds.  Therefore,  the 
total  supply  of  Virginia  sun-cured 
tobacco  for  the  1985-86  marketing  year 
is  1,600  thousand  pounds.  During  the 
1985-86  marketing  year,  it  is  estimated 
that  disappearance  will  total 
approximately  500  thousand  pounds.  By 
deducting  this  disappearance  from  the 
total  supply,  a  carryover  of  1,100 
thousands  pounds  at  the  beginning  of 
the  1986-87  marketing  year  is  obtained. 


The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1, 1986  is  350  thousands 
pounds.  This  represents  the  quantity  of 
Virignia  sun-cured  tobacco  which  may 
be  marketed  which  will  make  available 
during  such  marketing  year  a  supply 
equal  to  the  reserve  supply  level.  During 
the  last  5  years,  only  approximately  35 
percent  of  the  announced  national 
marketing  quota  has  been  produced. 
Accordingly,  it  has  been  determined  that 
a  national  marketing  quota  of  1,013 
thousands  pounds  is  necessary  to  make 
available  production  of  350  thousands 
pounds.  Increasing  the  quota  by  20 
percent  in  accordance  with  section 
312(b)  of  the  Act  to  1,213  thousand 
pounds  is  necessary  to  avoid  undue 
restriction  of  marketings.  This  results  in 
a  national  marketing  quota  for  the  1986- 
8Z  marketing  year  of  1.216  thousand 
pounds. 

In  accordance  with  section  313(g)  of 
the  Act.  the  1986-87  national  marketing 
quota  divided  by  the  1981-85  5-year 
national  average  yield  of  1.181  pounds 
per  acre,  results  in  a  1986  national 
acreage  allotment  of  1,029.64  acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act,  a  national  acreage 
factor  of  1.0  is  determined  by  dividing 
the  national  acreage  allotment,  less  a 
national  reserve  of  5.75  acres,  by  the 
total  of  the  1986  preliminary  farm 
acreage  allotments.  The  preliminary 
farm  acreage  allotments  reflect  the 
factors  specified  in  section  313(g)  of  the 
Act  for  apportioning,the  national 
acreage  allotment,  less  the  national 
reserve,  to  old  farms. 

Cigar-Binder  (Types  51-52)  Tobacco 

Marketing  quotas  were  disapproved 
by  producers  with  respect  to  the  1984, 
1985,  and  1986  marketing  years. 

The  yeariy  average  quantity  of  cigar- 
binder  (types  51-52)  tobacco  produced 
in  the  United  States,  which  is  estimated 
to  have  been  consumed  in  the  United 
States  during  the  10  years  preceding  the 
1985-86  marketing  year,  was 
approximately  2.5  million  pounds.  The 
average  annual  quantity  of  cigar-binder 
tobacco  produced  in  the  United  States 
and  exported  from  the  United  States 
during  the  10  marketing  years  preceding 
the  1985-86  marketing  year  was  .2 
million  pounds  (farm-sales  weight 
basis).  Domestic  use  has  declined 
recently  while  exports  have  increased. 
Accordingly,  a  quantity  of  2.2  million 
pounds  has  been  determined  to  be  a 
normal  year's  domestic  consumption 
and  a  quantity  of  .3  million  pounds  has 
been  determined  tob«  a  normal  year's 
exports.  Applicatidn  of  the  formula 
prescribed  by  section  301(b)(14)(B)  of 


the  Act  results  in  a  reserve  supply  level 
of  6.8  million  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  cigar-binder  tobacco  held  on 
October  1, 1985  of  6.0  million  pounds. 
The  1985  cigar-binder  tobacco  crop  is 
estimated  to  be  2.1  million  pounds. 
Therefore,  the  total  supply  of  cigar- 
binder  tobacco  for  the  1985-86 
marketing  year  is  8.1  million  pounds. 
During  the  1985-86  marketing  year,  it  is 
estimated  that  disappearance  will  total 
about  3.0  million  pounds.  By  deducting 
the  estimated  disappearance  during  the 
1985-86  marketing  year  from  the  total 
supply,  a  carryover  of  5.1  million  pounds 
at  the  beginning  of  the  1986-87 
marketing  year  is  obtained. 

The  difference  between  the  reserve 
supply  levef  and  the  estimated  carryover 
on  OctoberJ,  1986  is  1.7  million  pounds. 
This  represents  the  quantity  of  cigar- 
binder  tobacco  which  may  be  marketed 
which  will  make  available  during  such 
marketing  year  a  supply  equal  to  the 
reserve  supply  level.  During  the  last  5 
years,  only  approximately  57  percent  of 
the  national  quota  has  been  produced. 
Accordingly,  it  has  been  determined  that 
a  national  marketing  quota  of  2.97 
million  pounds  is  necessary  to  make 
available  production  of  1.7  million 
pounds.  In  accordance  with  section 
312(b)  of  the  Act.  an  increase  in  the 
computed  quota  by  20  percent  to  3.56 
million  pounds  is  necessary  in  order  to 
avoid  undue  restriction  of  marketings. 
This  results  in  a  national  marketing 
quota  for  the.  1986-87  marketing  year  of 
$3.56  million  pounds. 

In  accordance  with  section  313(g]  of 
the  Act.  the  1986-87  national  marketing 
quota  of  3.56  million  pounds  divided  by 
the  1981-85  5-year  national  average 
yield  of  1,815  pounds  per  acre  results  in 
a  1986  national  acreage  allotmetit  of 
1.961.43  acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act.  a  national  acreage 
factor  of  1.0  is  determined  by  dividing 
the  national  acreage  allotment,  less  a 
national  reserve  of  16.0  acres,  by  the 
total  of  the  1986  preliminary  farm 
acreage  allotments.  The  preliminary 
farm  acreage  allotments  reflect  the 
factors  specified  in  section  313(g)  of  the 
Act  for  apportioning  the  national 
allotment,  less  the  national  reserve,  to 
old  farms. 

Cigar-Fdler  and  Binder  (Types  42<44  ft 
53-55)  Tobacco 

The  yearly  average  quantity  of  cigar- 
filler  and  binder  (types  42-44  &  53-55) 
tobacco  produced  in  the  United  States 
which  is  estimated  to  have  been 
consumed  in  the  United  States  during 
the  10  years  "preceding  the  1985-86 
marketing  year  was  approximately  22.3 


million  pounds.  The  average  annual 
quantity  of  cigar-filler  and  binder  (types 
42-44  &  53-55)  tobacco  produced  in  the 
United  States  and  exported  from  the 
United  States  during  the  10  marketing   , 
years  preceding  the  1985-86  marketing 
year  was  very  small.  Domestic  use  is 
erratic  and  exports  are  small. 

Accordingly,  a  normal  year's  domestic 
consumption  has  been  established  at 
26.0  million  pounds  while  a  normal 
year's  exports  has  been  established  at 
0.06  million  pounds.  Application  of  the 
formula  prescribed  by  section 
301(b)(14)(B)  of  the  Act  results  in  a 
reserve  supply  level  of  75.2  million 
pounds. 

Manufacturers  and  dealers  report 
stocks  of  cigar-filler  and  binder  (types 
42-44  &  53-55)  tobacco  held  on  October 
1, 1985  of  63.6  million  pounds.  The  1985 
cigar-filler  and  binder  crop  is  estimated 
to  be  17.9  million  pounds. 

Therefore,  the  total  supply  of  cigar- 
filler  and  binder  (types  42-44  &  52-55) 
tobacco  for  the  1985-86  marketing  year 
is  81.5  million  pounds.  During  the  1985- 
86  marketing  year,  it  is  estimated  that 
disappearance  will  total  about  18.0 
million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  63.5  million  pounds  at  the 
beginning  of  the  1986-87  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1, 1986  is  11. 7  miUion 
pounds.  This  repreents  the  quantity  of 
cigar-fdler  and  binder  tobacco  which 
may  be  marketed  which  will  make 
available  during  such  marketing  year  a 
supply  equal  to  the  reserve  supply  level. 
Durinfl  the  past  5  years,  approximately 
79  percent  of  the  announced  national 
marketing  quota  has  been  produced. 
Accordingly,  it  has  been  determined  that . 
a  1986-87  national  marketing  quota  of 
14.8  million  pounds  is  necessary  to  make 
available  production  of  11.7  million 
pounds.  Increasing  the  quota  by  20 
percent  in  accordance  with  section 
312(b)  of  the  Act  to  17.8  million  pounds 
is  necessary  to  avoid  undue  restriction 
of  marketings.  This  results  in  a  national 
marketing  quota  for  the  1986-87 
marketing  year  of  17.8  million  pounds. 
In  accordance  with  section  313(g)  of 
the  Act,  the  1986-87  national  marketing 
qQota  of  17.8  million  pounds  divided  by 
the  1981-85  5-year  national  average 
yield  of  1,938  pounds  per  acre  results  in 
a  1986-87  national  acreage  allotment  of 
9.184.73  acres. 

Pursuant  to  the  provisions  of  section 
313(g).  a  national  acreage  factor  of  .80  is 
determined  by  dividing  the  national 
acreage  allotment,  less  a  national 
reserve  of  9.0  acres,  by  the  total  of  the 
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1986  preliminary  fana  acreage 
allotments.  The  prdiounary  Carm 
acreage  allotments  reflect  the  factors 
speciRed  in  sectioa  313(g)  for 
apportioning  the  national  acreage 
allotment,  less  the  national  reserve,  to 
old  farms. 

Accordingly,  the  following 
determinations  announced  by  the 
Secretary  of  Agriculture  on  January  31. 
1986  are  affirmed: 

Proclamations  of  National  Marketing 
Quotas  for  Sun-Cared  (Type  37)  and 
Cigar  Binder  (Types  51-52)  Tobacco 

1.  Sun-cured  (type  37) 

Since  the  1965-86  marketing  year  is 
the  last  of  3  consecutive  years  for  which 
marketing  quotas  previously  proclaimed 
will  be  in  effect  for  sun-cnred  (type  37) 
tobacco,  a  national  marketing  quota  for 
such  kind  of  tobacco  for  each  of  the  3 
marketing  years  beginning  October  1, 
1986,  October  1, 1987.  and  October  1. 
1988  is  hereby  proclaimed. 

2.  Cigar-binder  (Types  51-52) 

Since  cigar-binder  tobacco  producers 
voting  in  a  referendum  in  Febfvary  1985, 
disapproved  quotas  for  the  3  marketing 
years  beginning  October  1, 1965.  and 
since  such  disapproval  was  not  the  third 
consecutive  disapproval  of  quotas  for 
cigar-binder  tobacco,  a  national 
marketing  quota  for  such  kind  of 
tobacco  for  each  of  the  3  marketing 
years  beginning  October  1. 1986, 
October  1, 1967.  and  October  1, 1988  is 
hereby  proclaimed. 

Determinations  for  the  1986-87 
Marketing  Years  of  Fire-Cured  (Type 
21).  Fire-Cured  (Types  22-23),  Dark  Air- 
Cured  Virginia  Sun-Cured,  Cigar-Binder 
(Types  51-52),  and  Cigar-Filler  and 
Binder  (Types  42-44  and  53-55)  Tobacco 

With  respect  to  fire-cured  (types  21) 
tobacco  for  the  marketing  year 
beginning  October  1. 1986: 

(a)  Reserve  supply  levei.  The  reserve 
supply  level  for  fire-cured  (type  21) 
tobacco  is  11.6  milhon  pounds. 

(b)  Total  supply.  The  total  supply  of 
fire-cured  (type  21)  tobacco  for  the 
marketing  year  beginning  October  1, 

1985,  is  14>4  million  pounds. 

(c)  Carryover.  The  estimated 
carryover  of  fire-cured  (type  21)  tobacco 
for  marketing  year  beginning  October  1, 

1986.  is  7.9  million  pounds. 

(d)  National  marketing  quota.  The 
amount  of  fire-cured  (type  21)  tobacco 
which  will  make  available  during  the 
marketing  year  beginning  October  1. 
1986  a  supply  equal  to  the  reserve 
supply  level  of  such  tobacco  is  3.7 
million  pounds.  Because  producers  have 
been  producing  slightly  less  than  half  of 


the  announced  national  marketing  quota 
during  the  past  5  marketing  years,  a 
national  marketing  quota  of  7.5  pounds 
is  hereby  announced,  it  is  further 
determined,  however,  that  a  national 
marketing  quota  in  the  amount  of  7.5 
million  pounds  result  in  undue 
restriction  of  marketings  during  the 
1986-87  marketing  year  in  adfusting  the 
total  supply  to  the  reserve  supply  level. 
Accordingly,  such  amount  is  increased 
by  20  percent.  Therefore,  the  amount  of 
the  national  marketing  quota  for  fire- 
cured  (type  21)  tobacco  for  the 
marketing  year  beginning  October  1. 
1966  is  9.0  million  poimds. 

(e)  National  acreage  aUotment  The 
national  acreage  allotment  is  7.620.66 
acres. 

(f)  National  acreage  factor.  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  is 

i.a 

(g)  National  reserve.  The  national 
acreage  reserve  is  67  acres  of  which  10 
acres  are  made  available  for  1986  new 
farms  and  57  acres  are  made  available 
for  making  corrections  and  adiusting 
inequities  in  old  farm  allotments. 

With  respect  to  fire-cured  (types  22- 
23)  tobacco  for  the  marketing  year 
beginning  October  1, 1986: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  for  fire-cured  (types  22-23) 
tobacco  is  118.0  milUon  pounds. 

(b)  Total  supply.  The  total  supply  of 
fire-cured  (types  22-23)  tobacco  for 
marketing  year  beginning  October  1, 
1965,  is  128.2  million  pounds. 

(c)  Carryover.  The  estimated 
carryover  of  fire-cured  (types  22-23) 
tobacco  for  the  marketing  year 
beginning  October  1. 1986,  is  90.2  million 
pounds. 

(d)  National  marketing  quota.  The 
amount  of  fire-cured  (types  22-23) 
tobacco  which  will  make  available 
during  the  marketing  year  beginning 
October  1, 1986.  a  supply  equal  to  the 
reserve  supply  level  of  such  tobacco  is 
27.8  million  pounds.  Because  producers 
have  been  producing  over  90  percent  of 
the  announced  national  marketing  quota 
during  the  past  5  marketing  years,  it  has 
been  determined  that  a  national 
marketing  quota  for  the  1986-87 
marketing  year  of  30.6  million  pounds  is 
necessary  to  make  available  production 
of  27.8  million  pounds.  Accordingly,  a 
1986-87  national  marketing  cjuota  of  30.6 
milKon  pounds  is  hereby  announced.  It 
has  been  determined,  however,  that  the 
1986-87  national  marketing  quota  in  the 
amount  of  30.A  million  pounds  would 
result  in  undue  restrictions  of 
marketings  during  the  1986-87  marketing 
year  in  adjusting  the  total  supply  to  the 
reserve  supply  level.  Accordingly,  such 
amount  is  increased  by  20  percent 


Therefore,  the  amount  of  the  1986-67 
national  marketing  qota  for  fire-cured 
(types  22-23)  tobacco  for  the  marketing 
year  beginning  October  1, 1986,  is  36.7 
million  pounds. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment  is  19.676.28 
acres. 

(f)  National  acreage  factor.  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  for 
the  1986-87  marketing  year  is  .875. 

(g)  National  reserve.  The  national 
acreage  reserve  is  159  acres  of  which 
19.0  acres  are  made  available  for  1986 
new  farms,  and  140  acres  are  made 
available  for  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments. 

With  respect  to  dark  air-cured 
tobacco  for  the  marketing  yeaj 
beginning  October  1. 1986: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  for  dark  air-cured  tobacco 
is  S7.6  million  pounds. 

(b)  Total  supply.  The  total  supply  of 
dark  air-cured  tobacco  for  the  mariceting 
year  beginning  October  1. 1985,  is  63.5 
million  pounds. 

(c)  Carryover.  The  estimated 
carryover  of  dark  air-cured  tobacco  for 
the  marketing  year  beginning  October  1, 
1986.  is  49.5  million  pounds. 

(d)  National  marketing  quota.  The 
amount  of  dark  air-cured  tobacco  which 
will  make  available  during  the 
marketing  year  beginning  October  1. 
1986,  a  supply  equal  to  the  reserve 
supply  level  of  such  tobacco  is  8.1 
million  pounds.  Because  producers  have 
been  producing  about  85  percent  of  the 
announced  national  marketing  quota 
during  the  past  5  marketing  years,  it  has 
been  determined  that  a  1986-87  national 
marketing  quota  of  9.6  million  pounds  is 
necessary  to  make  available  paxiduction 
of  8.1  million  pounds.  Accordingly,  a 
1966-87  national  marketing  quota  of  9.6 
million  pounds  is  announced.  It  has 
been  determined,  however,  that  a 
national  marketing  quota  in  the  amount 
of  9.6  miUion  pounds  would  result  in 
undue  restriction  of  marketings  during 
the  1986-87  marketing  year  in  adjusting 
the  total  supply  to  the  reserve  supply 
level.  Accordingly,  such  amount  is 
hereby  increased  by  20  percent. 
Therefore,  the  amount  of  the  1986-87 
national  marketing  quota  for  dark  air- 
cured  (types  35  &  36)  tobacco  for  the 
marketing  year  beginning  October  1. 
1986,  is  11.5  million  pounds. 

(e)  National  acreage  allotmenL  The 
national  acreage  allotment  is  6,166.22 
acres. 

(f)  National  acreage  factor.  The 
national  acreage  factor  for  use  in 
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determining  farm  acreage  allotments  for 
the  1986-47  marketing  year  is  .75. 

(g)  National  reserve.  The  national 
acreage  reserve  is  31.0  acres,  of  which 
6.0  acres  are  made  available  for  1986 
new  farms  and  25.0  acres  are  made 
available  for  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments. 

With  respect  to  Virginia  sun-cured 
tobacco  for  the  marketing  year 
beginning  October  1. 1986: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  for  Virginia  sun-cured 
tobacco  is  1.450  thousand  pounds. 

(b)  Total  supply.  The  total  supply  of 
Virginia  sun-cured  tobacco  for  the 
marketing  year  October  1. 1985  is  1,600 
thousand  pounds. 

(c)  Carryover  The  estimaed  carryover 
of  Virginia  sun-cured  tobacco  for  the 
marketing  year  beginning  October  1, 
1986.  is  1,100  thousand  pounds. 

(d)  National  marketing  quota.  The 
amount  of  Virginia  sun-cured  tobacco 
which  will  make  available  during  the 
marketing  year  begirming  October  1, 
1986.  a  supply  equal  to  the  reserve 
supply  level  of  such  tobacco  is  350 
thousand  pounds.  Because  producers 
have  been  producing  about  35  percent  of 
the  announced  national  marketing  quota 
over  the  past  5  years,  it  has  been 
determined  that  a  national  marketing 
quota  of  1.013  thousand  pounds  is 
necessry  to  make  available  production 
of  350  thousand  pounds.  Accordingly,  a 
national  marketing  quota  of  1,013 
thousand  pounds  is  hereby  announced. 
It  has  been  determined,  however,  that  a 
national  marketing  quota  in  the  amount 
of  1.013  thousand  pounds  would  result  in 
undue  restriction  of  marketings  during 
the  1986-87  marketing  year. 
Accordingly,  such  amount  is  increased 
by  20  percent.  Therefore,  the  amount  of 
the  national  marketing  quota  for 
Virginia  sun-cured  (type  37)  tobacco  for 
the  marketing  year  beginning  October  1, 
1986,  is  1,216  thousand  pounds. 

(e)  National  acreage  allotmenL  The 
national  acreage  allotment  is  1,029.64 
acres. 

(f)  National  acrege  factor.  The 
national  acreage  factor  for  use  in 
determining  farm  acrege  allotments  for 
the  1986-87  marketing  year  is  IJ). 

(g)  National  reserve.  The  national 
acreage  reserve  is  5.75  acres,  of  which 
2.75  acres  are  made  available  for  1988 
new  farms  and  3.0  acres  are  made 
available  for  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments. 

With  respect  to  cigar-binder  (types 
51-52)  tobacco  for  the  marketing  year 
beginning  October  1, 1986: 


(a)  Reserve  supply  level.  The  reserve 
supply  level  for  cigar-binder  (types  51- 
52)  tobacco  is  6.8  million  pounds. 

(b)  Total  supply.  The  total  supply  of 
cigar-binder  (types  51-52)  tobacco  for 
the  marketing  year  beginning  October  1, 
1965  is  8.1  million  pounds. 

(c)  Carryover.  The  estimated 
carryover  of  cigar-binder  (types  51-52) 
tobacco  for  the  marketing  year 
beginning  October  1. 1966  is  5.1  million 
pounds. 

(d)  National  marketing  quota  .  The 
amount  of  cigar-binder  (types  51-52) 
tobacco  which  will  make  available 
during  the  marketing  year  beginning 
October  1, 1988  a  supply  equal  to  the 
reserve  supply  level  of  such  tobacco  is 
1.7  million  pounds.  Because  producers 
have  been  producing  about  57  percent  of 
the  announced  national  marketing  quota 
over  the  past  5  years,  it  has  been 
determined  that  a  national  marketing 
quota  of  2.97  million  pounds  is 
necessary  to  make  available  production 
of  1.7  million  pounds.  Accordingly,  a 
national  marketing  quota  of  2.97  million 
pounds  is  hereby  announced.  It  has  been 
determined,  however,  that  national 
marketing  quota  in  the  amount  of  2.97 
million  pounds  would  result  in  undue 
restriction  of  marketings  during  the 
1986-87  marketing  year  in  adjusting  the 
total  supply  to  the  reserve  supply  level. 
Accordingly,  such  amount  is  increased 
by  20  percent.  Therefore,  the  amount  of 
the  national  marketirig  quota  for  cigar- 
binder  (types  51-52)  tobacco  for  the 
marketing  year  beginning  October  1, 
1986,  is  3.56  million  pounds. 

(e)  National  acreage  allotment  The 
national  acreage  allotment  is  1.961.43 
acres. 

(f)  National  acreage  factor  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  for 
the  1986-87  marketing  year  is  1.0. 

(g)  National  reserve.  The  national 
acreage  reserve  is  16.0  acres  of  which 
6.0  acres  are  made  available  for  1986 
new  farms  and  10.0  acres  are  made 
available  for  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments. 

With  respect  to  cigar-filler  and  binder 
(types  42-44  ft  53-55)  tobacco  for  the 
marketing  year  beginning  October  1. 
1966: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  for  cigar-fiUerend  binder 
(types  42-44  &  53-55)  tobacco  is  75.2 
million  pounds. 

(b)  Total  supply.  The  total  supply  of 
cigar-filler  and  binder  (types  42-44  ft  53- 
55)  tobacco  for  the  marketing  year 
beginning  October  1, 1985  is  81.5  miUion 
pounds. 

(c)  Carryover.  The  estimated 
carryover  of  cigar-filler  and  binder 


(types  42-44  &  S3-55)  tobacco  for  the 
marketing  year  beginning  October  1. 
1986  is  63.5  million  pounds. 

(d)  National  marketing  quota.  The 
amount  of  cigar-filler  and  binder  (types 
42-44,  53-55  tobacco  which  will  make 
available  during  the  marketing  year 
beginning  October  1, 1986.  a  supply 
equal  to  the  reserve  supply  level  of  such 
tobacco  is  11-7  million  pounds.  Because 
producers  have  been  producing  about  79 
percent  of  the  announced  national 
marketing  quota  over  the  past  5  years,  it 
has  been  determined  that  a  national 
marketing  quota  of  14.8  million  pounds 
is  necessary  to  make  available 
production  of  11.7  miUion  pounds. 
Accordingly,  a  national  marketing  quota 
of  14.6  million  pounds  is  hereby 
announced.  It  has  been  determined, 
however  that  a  national  maketing  quota 
in  the  amount  of  14.8  million  pounds 
would  result  in  undue  restriction  of 
marketings  during  the  1986-87  marketing 
year  in  adjusting  the  total  supply  to  the 
reserve  supply  level.  Accordingly,  such 
amount  is>  increased  by  20  percent. 
Therefore,  the  amount  of  the  national 
marekting  quota  for  cigar-filler  and 
binder  (types  42-44.  53-55)  tobacco  for 
the  marketing  year  beginning  October  1, 
1986.  is  17.8  million  pounds. 

(3)  National  acreage  allotmenL  The 
national  acreage  allotment  is  9.184.73 
acres. 

(f)  National  Acreage  factor.  The 
national  acrage  factor  for  use  in 
determining  farm  acreage  allotments  for 
the  1986-87  marketing  year  is  .80. 

(g)  National  reserve.  The  national 
acreage  reserve  is  9  acres,  of  which  5i) 
acres  are  made  available  for  1986  new 
farms,  and  4.0  acres  are  made  available 
for  making  corrections  and  adjusting 
inequities  in  old  farm  allotments. 

Authority.  Sec.  301.  312.  313.  375.  52  Stat. 
3a  88  amended.  46.  at  amended,  47.  as 
amended,  66.  as  amended  (7  U.S.C.1301. 1312. 
1313. 1375). 

Signed  at  Washington.  DC  on  June  3. 1886. 
MUton ).  Harts, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
(FR  Doc.  88-13011  Filed  6-©-8a;  8:46  am) 
MLUNO  COOC  M«»4C-« 


Forest  Service 

Environmental  Impact  Statement  for 
Atanta  GoM  Project  Goltf-Sttver  Open 
Pit  Mine  Boise  National  Forest,  ID 

The  Department  of  Agriculture,  Forest 
Service,  will  prepare  an  environmental 
impact  statement  for  the  development 
and  operation  of  a  gold-silver  open-pit 
mine,  located  on  patented  land. 


JM   I 
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accompanied  by  a  cyanide  heap  leach 
facility  and  a  precious  nnetal  recovery 
plant  on  U.S.  Government  land       . 
administered  by  USDA  Forest  Service 
near  Atlanta.  Idaho. 

The  Boise  National  Forest  Supervisor 
has  received  a  Description  of  Plan  of 
Operations  from  the  Atlanta  Gold 
Corporation.  Vancouver,  BC  Canada. 
The  plan  of  operation  proposes  a  mining 
operation  that  would  remove  ore  from 
two  open  pits.  Current  ore  reserves  and 
pit  design  indicate  production  of  about  7 
million  tons  of  ore  and  16  million  tons  of 
waste  over  a  mine  life  of  8  to  10  years. 
The  mine  would  operate  seasonally 
from  April  to  November.  Approximately 
100  people  would  be  employed  to 
operate  the  mine;  peak  employment 
during  construction  could  approach  ISO. 

Environmental  studies  and  additional 
exploration  drilling  will  be  conducted 
during  1986.  At  attempt  will  be  made  to 
have  the  analysis  complete  and  a  draft 
environmental  impact  statement  ' 

available  for  public  review  by 
November  of  1986. 

The  Hnal  environmental  impact 
statement  is  scheduled  to  be  completed 
by  April  1987. 

Federal,  State,  and  local  agencies, 
organizations,  and  individuals  who  may 
be  interested  in  or  affected  by  the 
decision  will  be  invited  to  participate  in 
the  scoping  process.  This  process  will 
include: 

1.  Identification  of  those  issues  to  be 
addressed  in  the  environmental  impact 
statement 

2.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review 

3.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

Public  meetings  to  provide 
opportunity  for  comments  will  be  held  at 
the  Boise  National  Forest  Supervisor's 
Office.  1750  Front  Street.  Boise.  Idaho  at 
7  p.m..  )uly  7. 1986.  and  at  the  Forest 
Service  administrative  site  in  Atlanta, 
Idaho,  at  7  p.m.,  July  8, 1986. 

John  J.  Lavin,  Forest  Supervisor  of  the 
Boise  National  Forest  in  Boise,  Idaho,  is 
the  responsible  official.  Written 
comments  and  suggestions  concerning 
the  analysis  should  be  sent  to  John  ). 
Lavin.  Forest  Supervisor,  Boise  National 
Forest.  1750  Front  Street.  Boise.  Idaho 
83702  by  July  14, 1986. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Brent  H.  McBeth, 
District  Ranger,  Boise  Ranger  District, 
5493  Warm  Springs  Avenue.  Boise, 
Idaho  83712,  phone  208-334-1572. 


Dated:  (une  X  1966. 
Stopban  D.  Butlw, 
Acting  Deputy  Pomat  Supervisor. 
[FR  Doc  86-13007  Filed  6-9-86;  8.-45  am] 
WLUNQ  COOe  M10-11-M 

CIVIL  RIGHTS  COMMISSION 

Cdorado  Advisory  Committee; 
Agends  end  Notice  of  Put>lic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  Commission  on  Civil  Rights,  that  a 
meeting  of  the  Colorado  Advisory 
Committee  to  the  Commission  will 
convene  at  1:30  p.in.  and  adjourn  at  4K)0 
p.m.  on  June  30, 1988.  at  the  Executive 
Tower  Building.  Tower  Room,  1405 
Curtis  Street,  Denver,  Colorado.  The 
purpose  of  the  meeting  is  to  review  a 
draft  beifing  memorandum  on  the 
Hispanic  dropout  rate  in  Colorado  and 
plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Maxine  Kurtz 
or  William  Muldrow.  Acting  Director  of 
the  Rocky  Mountain  Regional  Office  at 
(303)  844-2111.  (TDD  303/844-3031). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC  |une  3, 1986. 
Ann  E.  Goode, 

Program  Specialist  For  Regional  Programs. 
(FR  Doc.  88-12990  Filed  6-9-86;  8:45  am) 
■auNQ  cooc  nas-oi-M 


Illinois  Advisory  Committee;  Agenda 
and  Notice  of  Put>lic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  Commission  on  Civil  Rights,  that  a 
meeting  of  the  Illinois  Advisory 
Committee  to  the  Commission  will 
convene  at  8:00  a.m.  and  adjourn  at  5:00 
p.m.  on  June  30. 1986.  at  the  Hilton  Hotel 
&  Towers,  Room  Wiliford  A,  720  S. 
Michigan  Avenue,  Chicago,  Illinois.  The 
purpose  of  the  meeting  is  to  convene  a 
community  forum  on  the  civil  rights  of 
hearing-impaired  people. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Hugh 
Schwartzberg,  or  Gark  Roberts,  Director 
of  the  Midwestern  Regional  Office  at 


(312)353-7371.  (TDD  312/888-2188).  The 
services  of  a  sign  language  interpreter 
will  be  provided  for  hearing  impaired 
persons  who  will  attend  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  June  2. 1986. 
YvoniM  E.  Schumacfaer, 

Program  Specialist  for  Regional  Programs. 
(FR  Doc  86-12991  Filed  6-9-86;  8:45  am) 

aiUJNQCOOC  «33S-01-M 


Indiana  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  Commission  on  Civil  Rights,  that  a 
meeting  of  the  Indiana  Advisory 
Committee  to  the  Commission  will 
convene  at  6KX)  p.m.  and  adjourn  at  9:00 
p.m.  on  June  19, 1986.  at  the  Black 
Culture  Center,  109  North  Jordan 
Avenue.  Bloomington,  Indiana.  The 
purpose  of  the  meeting  is  to  review  a 
briefing  memorandum  on  fair  housing 
and  to  plan  future  Committee  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  James 
Nuechteriein  or  Clark  Roberts,  Director 
of  the  Midwestern  Regional  Office  at 
(312)  353-7371.  (TDD  312/888-2188). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regualtions  of  the  Commission. 

Dated  at  Washington.  DC  |une  2. 1986. 
Yvoone  E.  ScfaumaclMr, 
Program  Specialist  for  Regional  Programs. 
[FR  Doc.  86-12992  Filed  6-9-86:  a45  am| 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  l»y  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration 

Title:  Logbook  Family  of  Forms — 
Charterboat 


Form  number:  Agency— N/ A;  OMB— 

0648-0016 
Type  of  request:  Revision  of  a  currently 

approved  collection 
Burden:  4,502  respondents;  7,516 

reporting  hours 
Needs  and  uses:  Catch  data  from 
charterboats  in  the  Southeast  will  be 
used  iot  stock  assessment  and  fishery 
management  of  coastal  pelagic 
species. 
Frequency:  Weekly 
Respondent's  obligation:  Mandatory 
OMB  Desk  officer:  Sheri  Fox.  395-3785 
Agency:  National  Oceanic  and 
Atmospheric  Administration 
Title:  Dealer  Purchases  and  Trip 

Interviews — Amendment  6 
Form  number.  Agency — N/A;  OMB — 

0648-0013 
Type  of  request:  Revision  of  a  currently 

approved  collection 
Burden:  5,183  respondents;  8.078 

reporting  hours 
Needs  and  Uses:  Shrimp  fishermen  off 
the  Texas  coast  will  be  asked  to 
provide  catch  data  for  a  transborder 
migration  study.  The  information  will 
be  used  for  the  management  of  the 
fishery  and  for  negotiations  with 
Mexico  on  the  shrimp  fishery. 
Affected  public:  Businesses  or  other  for- 
profit  institutions;  small  business  of 
organizations 
Frequency:  On  occasion 
Respondent's  obligation:  Voluntary 
OMB  Desk  officer:  Sheri  Fox,  395-3785 
Agency:  Patent  and  Trademark  Office 
Title:  Practice  Before  the  Patent  and 

Trademark  Office  (PTO) 
Form  number  Agency — N/A;  OMB — 

0651-0017 
Type  of  request:  Extension  of  the 

expiration  date 
Burden:  12  respondents;  1.728  reporting/ 

recordkeeping  hours 
Needs  and  Uses:  PTO  regulations 
prescribe  a  code  of  conduct  for  agents, 
attorneys,  or  other  persons 
representing  applicants  or  other 
parties  before  the  PTO.  Information 
required  is  used  to  investigate  and. 
where  appropriate,  prosecute 
violations  of  the  PTO  Code  of 
Professional  Responsibility. 
Affected  public:  Federal  agencies  or 

employees;  individuals  or  households. 
Frequency:  Recordkeeping/ on  occasion 
Respondent's  obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  officer  Sheri  Fox.  395-3785 
Agency:  International  Trade 

Administration 
Title:  Gas  Turbine  Engine  Subcontractor 

Industry 
Form  number  Agency— N/A;  OMB — N/ 

A 
Type  of  request:  New  collection/ 
expedited  request 


Burden:  275  respondents;  l,843^porting 

hours 
Needs  and  Uses:  Information  will  be 
collected  from  firms  in  the  defense 
Gas  Turbine  Engine  Subcontractor 
base  and  used  for  surge/mobilization 
and  related  economic  analysis. 
Defense  production  capability 
problems  will  be  identified  and 
corrective  options  recommended. 
Affected  public:  Business  or  other  for- 
profit  institutions 
Frequency:  One  time  only 
Respondent's  obligation:  Mandatory 
OMB  Desk  officer:  Sheri  Fox,  395-3785 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-4217. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Sheri  Fox,  OMB  Desk  Officer,  Room 
3235.  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  ]une  5, 1986. 
Edward  Michals. 
Departmental  Clearance  Officer.  Information 
Management  Division,  Office  of  Information 
Resources  Management 
[FR  Doc  86-13062  Filed  6-9-86;  8:45  am] 
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International  Trade  Administration      >  « 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
investigation;  Opportunity  To  Request 
Administrative  Review 

AQENCv:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice  of  Opportiuiity  To 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order.  Finding,  or  Suspended 
Investigation.  

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  fmding.  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  S  353.53a  or  355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 
Opportunity  To  Request  a  Review 

Not  later  than  June  30. 1986,  interested 


parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
armiversary  dates  in  June,  for  the 
following  periods; 


Antidumping  Duty  ProcaadKig 
Firepl80a  MMh  PwmK  •rom  Tvwan 

Sumtet*  StMl  PMa  kom  Swadwv 

FisMTetiiog  irom  Japan 

Btcvcle  Tires  &  Tubes  ♦fom  Tawian 

Cart>on  SmM  Plate  tnxn  Taiwan 

Rayon  Staple  Fibei  trom  Haty 

Sugar  from  Belgiufn __— 

Sugat  trom  Ftanca __ 

Sugar  (rom  Via  Fadaral  Rapubic  e» 

Getmany 
1-9 


Panod 


m  Fapoa 
ni''»JP*f... 


Lg.  Powar  Tranatonnefa  fcooi' 
Lg  Poim  Inntormtn  trom 

Raspbemes  trom  CtnaO* 

Stroo1»joi  Nl»ala  tronn  Italy. — -.... 

Banum  Cwtxmaia  kom  <ha  Fadafal 

Reputjtic  ol  G«fTT>any 

Elemental  Sulphw  trom  Miiiice 

Polyvinyl   CNonla   ShaM   and   Rkn 

Irom  TaNMn - 

Countervailng  Duty  Prooaadng 

NWimaiutose  horn  Franca 

Cartjon  etack  trom  Mexico 

Stamiesi  Staal  Plata  Irom  tm  UnNad 
Kingdom 


M/01/B5-06/31/fle 
0e/01/8M)6/31/86 
06^01 /BW)5/31 '86 
06/01/85-05/31  zee 

06/01 /as-06/31/ae 

06/01/SS-OS/31/86 
06/01/85-05/31/86 
06/01/86-05/31/86 

06/01/85-05/31/86 
06/01/85-05/31/66 
06/01/85-05/31/86 
06/01/85-05/31/86 
12/18/84-05/31/86 
06/01/86-05/31/86 

06/01/85-05/31/86 
06/01/85-06/31/86 

06/01 /S5-05/31/S6 

01/01/85-12/31/65 
01/01/85-12/31/86 

03/01/85-03/31/86 


A  request  must  conform  to  the 
Department's  interim  final  rule 
published  in  the  Federal  Register  (50  FR 
32556)  on  August  13, 1985.  Seven  copies 
of  the  request  should  be  submitted  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review, "  for  requests 
received  by  June  30. 1986. 

If  the  Department  does  not  receive  by 
Jime  30, 1986  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  )une  4, 1986. 
GUIwrt  B.  Kaplan, 
Deputy  Assistant  Secretary.  Import 
Administration. 
[FR  Doc  86-13065  Filed  6-9-88:  8:45  am| 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuanl  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  8»-«51:  80  Stat.  897: 15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientinc  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§§  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  Applications  mky  be 
examined  between  8:30  A.M.  and  5K)0 
P.M.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Dockert  No.  84-234R.  Applicant: 
University  of  South  Carolina.  Columbia. 
SC  29208.  Instrument:  Isotope'  Ratio 
Mass  Spectrometer,  Model  SIRA  24. 
Manufacturer:  VG  Isogas,  United 
Kingdom.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  August  2. 1984. 

Docket  No.  85-252R.  Applicant: 
Kansas  State  University,  Manhattan,  KS 
66506.  Instrument:  Equine  Treadmill  for 
Horses,  Model  4785.  Manufacturer  RTC 
Systems.  KB.  Sweden.  Original  notice  of 
this  resubmitted  application  was 
published  in  the  Federal  Register  of 
September  5. 1985. 

Docket  No.  86-204.  Applicant:  Yale 
University  School  of  Medicine. 
Department  of  Molecular  Biophysics  & 
Biochemistry,  P.O.  Box  6666.  New 
Haven.  CT  06511.  Instrument:  NMR 
Spectrometer/Imager,  Model  Biospec 
760/2.3.  Manufacturer  Oxford  Research 
Systems.  United  Kingdom.  Intended  Use: 
The  instrument  is  intended  to  be  used  to 
ubtain  13C,  31P  and  IH  nuclear 
magnetic  resonance  signals  from  low 
molecular  weight  metabolites  present  in 
various  tissues  of  the  human  body  and 
the  bodies  of  large  animals.  Normal  and 
impaired  metabolism  will  be  studied  in 
humans  and  in  large  animals  by 
analyzing  these  signals.  Application 
received  by  Commissioner  of  Customs: 
May  5, 1986. 

Docket  No.  86-207.  Applicant: 
University  of  California.  Santa  Barbara. 
Purchasing  Department,  Santa  Barbara, 
CA  93106.  Instrument;  Accessories  and 
Attachment  for  Surface  Forces 
Apparatus.  Manufacturer  Anutech  Pty 
Ltd.,  Australia.  Intended  use:  The 
instruments  are  accessories  for  surface 
forces  apparatus  which  will  be  used  for 
research  on  surface  and  interfacial 
phenomena  with  emphasis  on 


intermolecular  and  surface  forces, 
including  self-assembly  of  aggregations 
of  surfactant  molecules  (micelles)  and 
lipids  and  proteins  (biological 
membranes).  Of  particular  interest  is 
work  on  forces  between  surfaces  spaced 
a  few  molecular  distances  apart  and 
development  of  a  modem  theory  on 
colloids.  Application  Received  by 
Commissioner  of  Customs:  May  6. 1986. 

Docket  No.  86-208.  Applicant: 
University  of  Georgia.  Complex 
Carbohydrate  Research  Center,  Richard 
B.  Russell  Research  Center,  P.O.  Box 
5677,  Athens.  GA  30613.  Instrument: 
Mass  Spectrometer.  Model  MMZAB/SE. 
Manufacturer  VG  Analytical  Ltd.. 
United  Kingdom.  Intended  use:  The 
instrument  is  used  for  research  in  the 
following  areas: 

1.  Determine  the  molecular  weights 
and  size  heterogeneity  of  biologically 
important  complex  carbohydrates. 

2.  Extend  the  use  of  existing 
carbohydrate  derivatives  and  develop 
new  derivatives  designed  to  enhance  the 
ability  of  fast  atom  bombardment-mass 
spectrometry  to  determine  molecular 
weights  and  the  sequence  of  glycosyl 
residues  in  complex  carbohydrates. 

3.  Develop  methods  for  the  rapid 
monitoring  of  reactions  used  to 
fragment,  modify  and  derivatize 
complex  carbohydrates. 

4.  Develop  methods  for  the  rapid 
monitoring  of  enzymic  cleavage 
reactions. 

5.  Analysis  of  isotope  incorporation 
experiments. 

6.  Assist  in  developing  new  methods 
for  synthesizing  complex  carbohydrates. 

7.  Structural  analysis  of  complex 
carbohydrates  of  greater  size  and 
complexity  than  we  have  hitherto  been 
able  to  characterize. 

Application  Received  by 
Commissioner  of  Customs:  May  12. 1986. 

Docket  No.  86-209.  Applicant: 
Louisiana  State  University.  Laboratory 
for  Wetland  Soils  and  Sediments,  Center 
for  Wetland  Resources.  Baton  Rouge,  LA 
70803-7511.  Instrument:  Mass 
Spectrometer.  Model  Delta  E  with 
Accessories.  Manufacturer  Finnigan 
MAT,  West  Germany.  Intended  use:  The 
instrument  is  intended  to  be  used  to 
investigate  the  natural  variations  of 
nitrogen  carbon,  and  sulfur  isotopes  of 
plant,  soil  and  water  environments  of 
flooded  soild.  Highly  labeled  compounds 
('>N.  'X:.  *«S)  and  cycling, 
transformations  and  uptake  efficiency  of 
nitrogen,  carbon  and  sulfur  will  also  be 
investigated.  Both  enriched  and  natural 
abundance  isotopic  ratios  will  be 
measured  and  reported  as  per  mil  C/OO) 
deviations  from  standards  or  atom  (%) 
excess  depending  upon  the  degree  of 


enrichment  of  the  isotope  ratio  sample. 
Research  projects  to  be  conducted  will 
include  the  following: 

(1)  Nitrogen  and  Carbon  Cycling  in 
Major  Wetland  Habitats  of  Louisiana's 
Barataria  Basin. 

(2)  Capacity  to  Handle  Increased 
Nutrient  Loads. 

(3)  Cooperative  U.S.-India  Study  of 
Nitrogen  Transformation  in  Flooded 
Rice  Soils. 

(4)  Investigation  of  Water  Quality  of 
Coastal  Areas  of  Louisiana. 

In  addition,  the  instrument  will  be 
used  for  educational  purposes  in  the 
courses:  Marine  Sciences  7132:  Coastal 
Physical/Chemical  Systems— Analytical 
Methods  and  Marine  Sciences  7165: 
Chemistry  and  Microbiology  of  Flooded 
Soils  and  Sediments.  Application 
received  by  Commissioner  of  Customs: 
May  12, 1986. 

Docket  No.  86-210.  Applicant: 
University  of  Alaska,  Fairbanks,  AK 
99701.  Instrument:  Electron  Microscope, 
Model  EM  109.  Manufacturer  Carl 
Zeiss,  West  Germany.  Intended  use:  The 
instrument  is  intended  to  be  used  to 
investigate  the  relationships  between     - 
biological  organisms  and  their 
environments,  with  emphasis  on  the 
regulatory  mechanisms  of  physiological 
processes  at  the  ultrastructural  and 
biochemical  levels.  Research  projects 
will  include:  (1)  Pathogenesis  of  snow 
mold  on  winter  wheat.  (2)  root 
development  at  low  temperatures.  (3) 
rabies  virus  shedding  study.  (4)  study  of 
olfactory  mucosa  and  its  connections 
with  the  brain  (olfactory  bulb)  during 
the  life  cycle  of  salmon.  (5) 
pathogenicity  of  brucellosis  infected  fox 
and  reindeer,  (6)  pathogenicity  of  fish 
virus  diseases.  (7)  ultrastructure  of 
brown  adipose  tissues  in  wild  animals 
and  winter  survival,  (8)  microbial 
ecology  and  physiology,  and  (9) 
ultra  structures  of  marine  microflora.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  a  number  of 
upper-division  and  graduate  level 
courses  such  as  Introduction  to  plant 
pathology  and  cell  biology.  Application 
Received  by  Commissioner  of  Customs: 
May  12. 1986. 

Docket  No.  85-211.  Applicant: 
University  of  Arizona,  Department  of 
Chemistry,  Tucson.  AZ  85721. 
Instrument:  Monochromator 
Manufacturer  SOPRA,  France.  Intended 
use:  The  instrument  is  intended  to  be 
used  for  (1)  high  resolution  absorption 
measurements  of  transitory  species  such 
as  Van  der  Waals  complexes  to  obtain 
information  on  their  structure  and 
lifetimes  and  (2)  real  time  observations 
on  species  such  as  silicon  containing 


radicals  that  are  produced  in  relatively 
hostile  environments  (e.g..  plasmas)  that 
render  conventional  absorption 
techniques  inapplicable.  The 
phenomena  to  be  studied  include  the 
structure  in  high  resolution  absorption 
spectra,  product  formation  in  supersonic 
jets,  reaction  mechanisms  and  kinetics 
in  photodissociation.  pyrolysis  and 
plasma  initiated  processes  (such  as  in 
silicon  chemical  vapor  deposition).  The 
instrument  will  also  be  used  for 
educational  purposes  in  graduate  and 
undergraduate  level  courses  in  the 
Departments  of  Chemistry  and  Optical 
Science  Center.  Application  received  by 
Commissioner  of  Customs:  May  12, 1986. 

Docket  No.  86-212.  Applicant: 
University  Medical  Center  Corporation, 
1501  N.  Campbell  Avenue,  Tucson,  AZ 
85724.  Instrument:  Lithotripter. 
Manufacturer  Domier  Medizintechnik 
GmbH,  West  Germany.  Intended  use: 
The  instrument  is  intended  to  be  used 
for  the  study  of  kidney  and  surrounding 
muscle  tissue.  Investigations  will  be 
conducted  for  expansion  of  the 
knowledge  of  Shockwave  technology, 
particularly  the  study  of  stones  or 
calculi  in  different  levels  of  the  ureter  to 
determine  whether  ultrasound  can  be 
used  to  treat  such  stones  without 
damaging  surrounding  or  peripheral 
structures.  Investigations  will  also  be 
performed  to  determine  whether 
Shockwave  technology  may  be 
expanded  to  other  applications.  The 
instrument  will  also  be  used  for 
educational  purposes  in  lithotripsy 
experience  courses  in  which  students 
will  be  taught  shockwave  treatment 
application.  Application  received  by 
Commissioner  of  Customs:  May  12, 1986. 

Docket  No.  86-213.  Applicant: 
Argonne  National  Laboratory,  9700 
South  Cass  Avenue.  Argonne,  IL  80439. 
Instrument:  Electron  Spectroscopy 
System,  Model  LHS-12  with 
Accessories.  Manufacturer  Leybold- 
Heraeus  Vacuum  Products.  Inc.,  West 
Germany.,  Intended  use:  The  instrument 
is  intended  to  be  used  for  studies  of  thin 
films  and  multilayers  of  high  Z-Iow  Z 
materials,  such  as  tungsten-carbon.  The 
properties  to  be  studied  are  the  atomic 
and  electronic  structures  as  a  function 
of  depth  from  the  surface  of  the  samples. 
The  experiments  to  be  conducted 
include  electron  spectroscopic  depth 
profiling.  An  ion  gun  will  sputter 
material  from  the  surface  to  expose 
underlayers,  while  an  electron  gun  or 
synchrotron  X-ray  source  will  provide 
the  necessary  excitations  to  produce 
Auger  and  photoelectrons.  These 
secondary  electrons  will  be 
characterized  via  energy  analysis,  and 
the  resultant  signals  will  be  monitored 


as  a  function  of  (a)  method  of  film 
preparation  and  composition,  (b) 
temperature,  (c)  X-ray  dosage  level,  and 
(d)  sputter  time.  The  optical  reflectivity 
will  be  monitored  concomitantly  to 
follow  its  evolution.  Application 
received  by  Commissioner  of  Customs: 
May  12, 1986. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Crael, 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  86-13064  Filed  6-9-86;  8:45  am) 
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matters  listed  in  section  552b(c)(l)  of 
title  5.  United  States  Code. 

For  further  information  concerning 
this  matter  contact:  Commander  T.C. 
Fritz.  U.S.  Navy,  Office  of  the  Chief  of 
Naval  Research  (Code  OONR),  800 
North  Quincy  Street.  Arlington.  VA 
22217-5000.  Telephone  number  (202) 
696-4870. 

Dated:  May  29. 1986.     - 
Harold  L.  Sidler,  |r.. 
Commander.  JAGC,  U.S.  Navy  Federal 
Register  Liaison  Officer 
[FR  Doc.  86-13039  Filed  6-9-86;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

.  Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Partially  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Rapid  Acquisition 
of  Rapidly  Advancing  Technology  will 
meet  on  June  26. 1986,  at  Crystal  Plaza  5, 
Room  318,  2211  Jefferson  Davis 
Highway,  Arlington,  Virginia.  The  first 
Session  of  the  meeting  will  commence  at 
9:00  a.m.  and  terminate  at  1:15  p.m.  on 
June  26, 1988.  The  second  session  will   - 
commence  at  1:15  p.m.  and  terminate  at 
2:30  p.m.  on  June  26. 1986.  The  third 
session  will  commence  at  2:30  p.m.  and 
terminate  at  5:30  p.m.  on  June  26, 1986. 
All  sessions  of  the  meeting  will  be  held 
in  room  318,  Crylsfal  Plaza  5.  The 
second  session  from  1:15  to  2:30  p.m.  on 
June  26, 1986,  will  be  closed  to  the 
Public.  The  remaining  two  sessions  will 
be  open  to  the  public. 

The  purpose  of  the  meeting  is  to 
assess  the  acquisition  cycle  and 
recommend  procedures  for  specific, 
rapidly  advancing,  high  technology 
systems  which  will  allow  the  Navy  to 
take  advantage  of  the  leading  edge  of 
high  technology.  The  open  sessions  will 
generally  cover  various  individual 
perceptions  for  improvement  of  the 
research  and  development  process.  The 
remaining  session  of  the  meeting  will 
consist  of  information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order 

The  Secretary  of  the  Navy  has 
determined  in  writing  that  the  public 
interest  requires  that  the  second  session 
of  the  meeting  be  closed  to  the  public 
because  it  will  be  concerned  with 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na  1594] 

Petitions  for  Recortsideration  and 
Clarification  and  Applications  for 
Review  of  Actions  in  Rulemaking 
Proceedings 

June  2, 1986. 

Petitions  for  reconsideration  and 
clarification  and  applications  for  review 
have  been  filed  in  the  Commission  rule 
making  proceedings  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  D.C.,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  and  applications  must  be 
filed  within  15  days  after  publication  of 
this  Public  Notice  in  the  Federal 
Register.  Replies  to  opposition  must  be 
filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Subject:  Amendment  of  S  73.606(b), 
Table  of  Assignments,  Television 
Broadcast  Stations.  (Jacksonville, 
Florida)  (MM  Docket  No.  83-415, 
RM-4301); 
Number  of  petitions  received:  1 
Subject:  Frequency  Coordination  in  the 
Private  Land  Mobile  Radio  Services. 
(PR  Docket  No.  83-737); 
Number  of  petitions  received:  7 
Subject:  Amendments  to  the  Television 
Table  of  Assignments  to  Change 
Non-Commercial  Educational 
Reservations.  (MM  Docket  No.  85- 

41): 
Number  of  petitions  received:  3 
Subject:  Investigation  of  Special  Access 
Tariffs  of  Local  Exchange  Carriers 
(CC  Docket  No.  85-166,  Phase  1); 
Number  of  petitions  received:  2 
(CC  Docket  No.  85-166.  Phase  II.  Part  I): 
Numl>er  of  petitions  and  applications 
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received:  2 
Subject:  Amendment  of  §  73.202(b^ 

Table  of  Allotments.  FM  Broadcast 

Stations.  (King  City.  California) 

(MM  Docket  No.  85-2«2); 
Number  of  petitions  received:  1 
Fedual  Conuaunications  Commission. 
WilUam  |.  Tricarico, 
Secretary. 

|FR  Doc.  8&-13005  Filed  6-9-86;  8:45  am) 
MLLMO  COOK  cna-o«-M 


ICC  Docket  No.  86-211  et  aL I 

KUcrotMHid  Cor^  Of  America  et  aL; 

MemorarKlum  Opinion  and  Order 

Adopted  May  3a  1986 
Released  )une  3. 1986. 
By  the  Common  Carrier  Bureau. 

in  re  Applications  of  Microband 
Corporation  of  America,  CC  Docket  No. 
86-211.  File  No.  50000-CM-P-88;  and 
Broadcast  Data  Corporation,  File  No. 
50045-CM-P-86;  and  Contemporary 
Communications  Corporation  File  No. 
50O47-CM-P-86;  for  Construction 
Permits  in  the  Multipoint  Distribution 
Service  for  a  new  station  of  Channel  2  at 
Syracuse,  New  York. 

1.  Fur  consideration  are  the  above- 
referenced  applications.  These 
applications  are  for  construction  permits 
in  the  Multipoint  Distribution  Service 
and  they  propose  operations  on  Channel 
2  at  Syracuse.  New  York.  The 
applications  are  therefore  mutually 
exclusive  and  require  comparative 
consideration.  There  are  not  petitions  to 
deny  or  other  objections  under 
consideration 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
nnancially.  and  otherwise  qualified  to 
provide  the  services  they  propose,  and 
that  a  hearing  will  be  required  to 
determine,  on  a  comparative  basis, 
which  of  these  applications  should  be 
granted. 

3.  Accordingly,  it  is  hereby  ordered, 
that  pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  a£ 
amended.  47  U.S.C.  309(e)  and  §  0.291  of 
the  Commissions  Rules,  47  CFR  a291, 
the  above-captioned  applications  are 
designated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest, 
convenience  and  necessity.  In  making 


such  a  determination,  the  following 
factors  shall  be  considered:' 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use.  particularly  with  regard 
to  compatibility  with  co-channel  uae  in 
nearby  cities  and  adjacent  channel  use 
in  the  same  city; 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  maintenance 
programs:  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  order,  that  Microband 
Corporation  of  America.  Broadcast  Data 
Corporation.  Contemporary 
Communications  Corporation  and  the 
Chief  of  the  Comnwn  Carrier  Bureau, 
are  made  parties  to  this  proceeding. 

5.  It  is  further  ordered,  that  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 

S  1.221  of  the  Commission's  Rules.  47 
CFR  1.221. 

6.  It  it  further  order,  that  any 
authorization  panted  to  Broadcast  data 
Corp..  a  wholly-owned  subsidiary  of 
Graphic  Scanning  Corporation,  as  a 
result  of  the  comparative  hearing  shall 
be  conditioned  as  follows: 

(a)  Without  prejudice  to 
reexamination  and  reconsideration  of 
the  company's  quahfications  to  hold  an 
MDS  license  following  a  decision  in  the 
hearing  designated  in  A.S.D.  Answering 
Service.  Inc.  et  ai.  FCC  82-391. 
released  August  24. 1982.  and  shall  be 
specifically  conditioned  upon  the 
outcome  of  the  proceeding. 

7.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Federal 
Register. 

lames  R.  If— gan, 

Chief.  Domestic  Facilities  Division  Common 

Carrier  Bureau. 

(PR  Doc  86-13006  Filed  6-«-86:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  ttie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 


following  lnf3nnation  collection 
ptackage  for  clearance  in  accordance 
with  the  f^perwork  Reduction  Act  (44 
use.  Chapter 35). 

Type:  Extension  of  3067-0090. 

Title:  Staffing  Pattern. 

Abstract:  This  form  provides  pertinent 
information  on  each  personnel  position 
funded  under  the  Emergency 
Management  Assistance  (EMA)  50-50 
matching  fund  grant  program. 

Type  of  respondents:  State  or  local 
governments. 

Number  of  respondents:  2.750. 

Burden  hours:  1,375. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley.  (202)  646-2624,  500 
C  Street,  SW,  Washington,  DC  20472. 

Comments  should  be  directed  to  Dave 
Reed,  Desk  Officer  for  FEMA,  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Rm.  3221.  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  June  3. 1986. 
Wesley  C.  Moore. 

Acting  Drrector.  Office  of  Administrative 
Support 
|FR  Doc.  88-12965  Filed  6-8-88:  ft45  am) 
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IFEMA-764-OR) 

Amendment  to  Notice  of  a  Ma)or- 
Disaster  Declaration;  Soutt>  Dakota 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 


»  Con&iderattbn  of  these  factors  shaJl  l>e  in  light  of 
the  Commission's  discnssioti  in  Frank  K.  Spiiin.  77 
FCC  2d  20(1900)- 


SUatMARV:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota  (FEMA-764-DR),  dated  May  3. 
1986.  and  related  determinations. 

DATED:  May  29. 1988. 

rOR  FURTHER  INFORMATION  CONTACT 

Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  South  Dakota,  dated 
May  3, 1988,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
f>resident  in  his  declaration  of  May  3, 
1986: 

Lyman,  Potter,  Roberts,  Spink,  Tripp, 
and  Walworth  Counties  for  Public 
Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.)  (Billing  Code 

6718-02) 

SarJuel  W.  Sp«ck, 

Associate  Director,  State  and  Local  Programs 

and  Support.  Federal  Emergency 

Management  Agency. 

|FR  Doc  86-12986  Filed  6-9-88;  8:45  am] 

MLUNO  CODE  •71S-01.4I 

[FEMA-765-DR]     ,'  ■ 

Ma)or  Disaster  and  Related 
Determinations;  Trust  Territory  of  tlie 
Pacific  Islands 

agency:  Federal  Ehiergency 
Management  Agency. 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Trust  Territory  of  the 
Pacific  Islands  (FEMA-765-DR).  dated 
June  3. 1986,  and  related  determinations. 

dated:  June  3, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sewall  HE.  Johnson.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472  (202)  646-3616. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  of  June  3. 1986  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974.  as  amended  (42  U.S.C.  5121  et  seq., 
Pub.  L.  93-288).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Trust  Territory  of  the 
Pacific  Islands  from  Typhoon  Lola  beginning 
on  or  about  May  16, 1986.  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major- 
disaster  declaration  under  Pub.  L  93-288. 1 
therefore  declare  that  such  a  major  disaster 
exists  in  the  Trust  Territory  of  the  Pacific 
Islands. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate,  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  affected  areas.  You  also  are 
authorized  to  provide  necessary  Public 
Assistance  in  the  affected  areas  and  are 
authorized  to  fund  100  percent  of  the  eligible 
costs  for  such  assistance. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mr.  Tommie  C.  Hamner 
of  the  Federal  Emergency  Management 


Agency  to  act  as  the  Federal 
Coordinating  O^icer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
area  of  the  Trust  Territory  of  the  Pacific 
Islands  to  have  been  affected  adversely 
by  this  declared  major  disaster  and  is 
designated  eligible  as  follows: 

The  Island  of  Ponape  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance 
No.  83.516,  Disaster  Assistance  Billing  Code 
6716-02) 

Julius  W.  Becton,  Jr., 
Director. 
(FR  Doc.  86-12987  Filed  6-9-86:  8:45  am] 
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Training  and  Fire  Programs 
Directorate,  Board  of  Visitors  for  tt>e 
National  Fire  Academy;  Open  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  (BOV)  for  the 
National  Fire  Academy  (NFA). 

Date  of  meeting:  July  7. 1988. 

Place:  Federal  Emergency 
Management  Agency.  Federal  Center 
Plaza,  500  C  Street.  SW..  Room  413, 
Washington,  DC  2047^ 

Time:  10:00  a.m.-4:00  p.m. 

Propo'sed  agenda:  BOV  Annual 
Report. 

The  meeting  will  be  open  to  the  public 
with  approximately  10  seats  available 
on  a  first-come,  first-serve  basis. 
Members  of  the  general  public  who  plan 
to  attend  the  meeting  should  contact  the 
Office  of  the  Superintendent,  National 
Fire  Academy,  Training  and  Fire 
Programs  Directorate.  16825  South  Seton 
Avenue.  Emmitsburg.  Maryland  21727 
(telephone  number.  301-447-6771)  on  or 
before  June  30, 1986. 

Minutes  of  the  meeting  will  be 
prepared  by  the  Board  and  will  be 
available  for  public  viewing  in  the 
Associate  Director's  Office.  Training 
and  Fire  Programs  Directorate,  Federal 
Emergency  Management  Agency. 
Building  N,  National  Emergency 
Training  Center.  Emmitsburg.  MD.  21727. 
Copies  of  the  minutes  will  be  available 
upon  request  30  days  after  the  meeting. 

Dated:  May  28, 1986. 
Junes  P.  McNeill, 

Associate  Director.  Training  and  Fire 
Programs. 
[FR  Doc  86-12988  Filed  6-9-86:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  224-010951. 
Title:  Port  of  Baltimore  Terminal 
Agreement. 
Parties: 

Polish  Ocean  Lines.  Inc.  (POL) 
Maryland  Port  Administration 
Synopsis:  The  agreement  and  lease 
provides  POL  with  9.02  acres  at  Dundalk 
Marine  Terminal  for  three  years.  POL 
will  receive  an  annual  tonnage  discount 
based  on  the  achievement  of  tonnage 
beyond  a  guaranteed  level  of  cargo 
throughput  at  the  terminal. 

Dated:  )une  5, 1986. 

By  Order  of  the  Federal  Maritime 
Commission. 
John  Robert  Ewera, 
Secretary. 

[re  Doc  86-13048  Filed  6-9-86;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Ameritrust  Corp4  Application  to 
Engage  de  Novo  in  Permissible 
Nonbanlcing  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unle8«i  otherwise 
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noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\B  Bank  indicated.  Once  the 
applicatioa  has  been  accepted  for 
processing,  it  will  also  be  •available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express-their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efnciency.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  compeitiUon, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  1. 1986. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams.  Vice  President)  1455  East 
Sixth  Street.  Cleveland,  Ohio  44101: 

1.  AmenTrusl  Corporation,  Cleveland. 
Ohio;  to  engage  de  novo  through  its 
subsidiary,  AmeriTnist  Sourtheast 
National  Association,  Tampa,  Florida,  in 
acting  as  fiduciary  and  providing 
fiduciary  services  as  permitted  for  trust 
companies  in  the  slate  of  Florida, 
including  but  not  limited  to.  acting  as 
trustee,  executor,  administrator, 
registrar  of  stocks  and  bonds,  guartiian 
of  estate,  custodian  of  property, 
investment  portfolio  planning  and 
management  in  connection  with 
fiduciary  and  agency  accounts  and 
employee  benefits  services  pursuant  to 
1225.25(b)(3)  of  the  Boards  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  4, 1986. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  86-12961  Filed  6-9-  86:8:45  am| 
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First  Pennsylvania  Coip.  et  al.; 
Formations  of.  Acquisitions  t>y,  and 
Mergers  of  Banic  H<MHpg  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.SC.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
hoidling  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  |uly  3, 
1986. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  fC  Desch.  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  1OT05: 

1.  First  Pennsylvania  Corporation. 
Philadelphia,  Pennsylvania;  to  acquire 
100  percent  of  the  voting  shares  of  First 
Pennsylvania  Bank  (Del),  in  or  near 
Wilmington,  Delaware,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland.  Ohio  44101: 

1.  Banc  One  Corporation.  Columbus, 
Ohio;  to  merge  with  First  Crawfordsville 
Financial  Corporation,  Crawfordsville. 
Indiana,  and  thereby  indirectly  acquire 
The  First  National  Bank  and  Trust 
Company  of  Crawfordsville.  Indiana. 

C.  Federal  Reserve  Bank  of  Richmond 
(lioyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  WFNB  Bankshares,  Inc..  Kingstree. 
South  Carolina;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Williamsburg  First  National  Bank. 
Kingstree,  South  Carolina. 

D.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60680: 

1.  American  Fletcher  Corporation. 
Indianapolis,  Indiana:  to  acquire  at  least 
53  percent  of  the  voting  shares  of 
Citizens  Northern  Company,  Inc.. 
Elkhart  Indiana,  and  thereby  indirectly 
acquire  Citizens  Northern  Bank  of 
Elkhart,  Elkhart.  Indiana.  Comments  on 


this  application  must  be  received  not 
later  than  June  30, 1986. 

E.  Federal  Reserve  Bank  of  SI.  Louis 
(Delmer  P.  Wsisz.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

\.  M&M Holding  Company. 
Marianna.  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  85.7 
percent  of  the  voting  shares  of  Farmers 
and  Merchants  Bank.  Marianna. 
Arkansas. 

F.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Lxike  Granbury  Financial 
Corporation.  Granbury,  Texas;  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Lake  Granbury  National  Bank. 
Granbury,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  4. 1988. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-12982  FQed  6-8-88;  8:45  am] 
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The  Sanwra  Bank  Limited;  Acquisition 
of  Con^Mny  Engaged  in  Pannissil>(e 
Nont>anidng  ActtvttiM 

The  organization  listed  in  this  notice 
has  applied  under  {  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U5.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  223.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for    'i  \ 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
confUcts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 


accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  al  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposals. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  27. 1986. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Sti-eeU  San 
Francisco,  California  94105: 

1.  77?e  Sanwa  Bank  Limited,  Osaka, 
lapan;  to  acquire  through  its  subsidiary. 
Sanwa  Buinsss  Credit  Corporation. 
Chicago,  Illinois,  substantially  of  the 
assets  of  Division  LE  of  Continental 
Illinois  National  Bank  and  Trust 
Company  of  Chicago.  Chicago.  Illinois, 
and  thereby  acquire  the  type  of  loans 
and  extensions  of  credit  that  are 
permissible  nonbanking  activities 
pursuant  to  |§  225.'!5(b){l)  of 
225.25(b)(5)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  4. 1986. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc  86-12S83  Filed  6-»-B6  6:45  am) 
WLUHQ  COOC  STie-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Diseaee  Control 


.Grants  for  Injury  Control  nsasarch  and 
Demonstration  Protects  and  h^ury 
Prevention  Research  Centers; 
Program  Announcement  and  Notioe  of 
Availability  of  Funds  for  Fiacal  Year 
1986 

The  Centers  for  Disease  Control 
(CDC)  announces  that  applications  are 
being  accepted  for  grants  to  support:  (1) 
Injury  control  research  and 
demonstration  projects,  and  (2)  injury 
prevention  research  centers  (IPRCs). 


L  Availability  of  Funds 

Funds  in  the  amount  of  about  $7.8 
million  are  available  to  support  injury 
control  research  and  demonstrations 
projects  and  IPRCs.  At  least  half  of 
these  funds  must  be  awarded  in  the  area 
of  traffic  and  motor  vehicle-related 
4,     injury  control. 

CDC  expects  to  make  available 
approximately  $5.8  million  to  supj;>ort  up 
to  25  specific  injury  control  research  and 
demonstration  projects  and 


approximately  $2j0  million  to  support  up 
to  5  IPRCs  in  fiscal  year  1986. 

Eligible  applicants  and  requirements 
for  these  awards  are  described  in 
sections  V.  and  VL 

II.  Authority 

The  legislative  authorities  for  this 
program  are:  Pub.  L  99-190.  Continuing 
Appropriations  Act  for  Fiscal  Year  1986, 
section  601  of  the  Economy  Act  as 
amended  (31  U.S.C.  1535  and  1536),  and 
section  301  of  the  Public  Health  Service 
Act  (42  U.S.a  241).  Program  regulations 
are  set  forth  in  Title  42  of  the  Code  of 
Federal  Regulations,  Part  52.  The  funds 
for  this  program  are  being  transferred  to 
CDC  for  the  National  Highway  Traffic 
Safety  Administration  under  an 
Interagency  Agreement. 

III.  Background  and  Definkkwa 

A.  Background 

Injuries  are  the  country's  leading 
cause  of  years  of  potential  life  lost 
before  age  65.  They  are  the  leading 
cause  of  death  and  disability  in  children 
and  young  adults.  Older  Americans  also 
suffer  unduly  from  the  severe 
consequences  of  injury.  However. 
opportunities  to  understand  and  prevent 
injuries  and  reduce  their  effects  are 
available.  To  exploit  these  opportunities 
will  require  a  broad  approach  to  injury 
control,  utilizing  many  disciplines  that 
heretofore  have  not  been  an  integral 
part  of  public  health  efforts. 

Many  of  these  opportunities  are 
discussed  in  the  National  Research 
Council  and  Institute  of  Medicine  report 
Injury  in  America  (National  Academy 
Press— ISBN  0-309-03545-7).  Copies  of 
this  report  will  be  included  in  the 
Application  Kits  that  are  available  from 
the  CDC  Business  Information  Contact 
listed  later  in  this  Program 
Announcement. 

B.  Definitione 

1.  Injury  is  defined  as  physical 
damage  to  an  individual  resultingirom 
acute  exposure  to  physical  or  cheftical 
agents.  The  three  major  categories  of 
injury  are  intentional,  unintentional  and 
occupational.  Intentional  injuries  result 
from  interpersonal  or  self-inflicted 
violence,  and  include  homicide, 
assaults,  suicide  and  suicide  attempts, 
child  abuse,  and  rape.  Unintentional  or 
unintended  injuries  include  those  that 
result  from  motor  vehicle  collisions, 
falls,  fires,  poisonings,  and  drownings. 
Occupational  injuries  occur  at  the 
worksite  and  include  unintentiooal 
trauma  (for  example,  work-related 
motor-vehicle  injuries,  drownings,  and 
electrocutions)  and  intentional  injuries 
in  the  workplace. 


2.  Specific  injury  control  research  and 
demonstration  projects  are  defined  as 
that  research  designed  to: 

a.  Yield  results  directly  applicable  to 
identifying  interventions  to  prevent 
injury  occurrence  or  minimize  disabihty; 
or 

b.  Apply,  and  evaluate  the  effect  of, 
known  interventions  oo  injury 
morbidity,  naortality.  disability,  and 
costs;  or 

c.  Elucidate  the  diatn  of  causation — 
the  etiology  and  mechanism*— of 
injuries.  This  research  generates  the 
fundamental  knowledge  which 
contributes  to  the  development  of  future 
interventions. 

3.  An  IPRC  is  defined  as  an 
organizational  unit  within  an  academic 
institution  that  works  toward  the 
develofMnent  of  an  interdisciplinary, 
comprehensive  approach  to  the  injurf 
problem  involving  physicians, 
epidemiologists,  engineers,  behavioral 
scientists,  public  health  workers,  and 
others,  and  is  organized  in  such  a 
manner  that  multiple  aspects  of  the 
injury  problem  can  be  addressed  by  tfiis 
unit  (for  example,  research  in 
epidemiology,  prevention,  biomechanics, 
treatment,  and  rehabilitation; 
information  gathering  and 
dissemination;  and  the  ongoing 
provision  of  training  opportunities  to 
students,  researchers,  and  public  heelth  ; 
agency  personnel). 

Note.— Grant  funds  will  not  be  made 
available  to  support  the  provistoD  of  direct 
care  services  in  the  areas  of  acute  care  and     { 
rehabtlitatioa.  Studies  can  be  supported 
which  examine  methods  to  integrate  acute       | 
care  and  rehabilitation  to  idenUfy  potential 
reductions  in  injury  effects  and  costs.  In 
addition,  studies  will  be  supported  which 
identify  the  effect  of  emergency  medical 
service  systems,  including  both  transport  and 
acute  care,  or  injury  oirtcome  and  costs. 
Other  related  opportunities  are  discussed  in 
Injury  ia  America. 

rv.  Goals  I 

A.  iM  support  injury  control  research 
and  demonstrations  on  priority  issues  as 
delineated  in  Injury  in  America 

B.  To  integrate  aspects  of  the 
disciplines  of  engineering,  public  health, 
public  safety,  behavioral  sciences, 
medicine,  and  others  in  order  to  prevent 
and  contrt^  injuries  more  effectively,      j 

C.  To  rigorously  apply  and  evaluate 
current  and  new  interventions,  methods, 
and  strategies  that  focus  on  the 
prevention  and  control  of  injuries. 

D.  To  support  IPRCs  which  will 
develop  a  comprehensive  and  integrated 
approach  to  injury  control  research  and 
training. 
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E.  To  bring  the  knowledge  and 
expertise  of  IPRCs  to  bear  on  the 
development  of  effective  public  health 
programs  for  injury  control 

V.  Eligible  AppUcanta 

A.  Injury  Control  Research  and 
Demonstration  Projects 

Eligible  applicants  include  all  non- 
profit and  for  profit  organizations.  Thus, 
State  and  local  health  departments  and 
other  State  and  local  governmental 
agencies,  universities,  colleges,  research 
institutions,  and  other  public  and  private 
organizations,  including  small,  minority 
and/or  woman-owned  businesses  are 
eligible  for  these  research  and 
demonstration  grants. 

B.  Injury  Prevention  Research  Centers 

Eligible  applicants  are  academic 
institutions  including,  but  not  limited  to, 
schools  of  medicine,  osteopathy,  public 
health,  and  engineering. 

Note. — Eligible  applicant*  may  enter  into 
contracts,  including  consortia  (as  set  forth  in 
the  PHS  Grants  Policy  Statement  dated  Dec 
1, 1962.  as  amended)  agreements  as 
necessary  to  meet  the  requirements  of  the 
program  and  strengthen  the  overall 
application. 

VL  Reqiurements  for  Flnandal 
Assistance 

A.  Essential  Requirements  for  IPRCs 

IPRCs  are  academic  institutions  that 
must  have: 

1.  Core  faculty  and  expertise  initially 
in  at  least  one  of  the  five  areas  of  injury 
control  (siuveillance  and  epidemiology, 
prevention  and  health  promotion, 
biomechanics,  acute  care,  and 
rehabilitation)  and  speciHc,  time-framed 
plans  to  incorporate  all  five  areas  into 
the  center. 

2.  Demonstrated  involvement  of  other 
faculty  in  at  least  medicine,  engineering, 
and  public  health,  with  a  specific,  time- 
framed  plan  to  expand  to  include 
biostatistics,  behavioral  and  social 
sciences,  and  health  administration. 

3.  Established  curricula  and  graduate 
training  programs  in  areas  relevant  to 
injtuy  control. 

4.  Ongoing  injury-related  projects  or 
activities  currently  supported  by  other 
sources  of  funding. 

B.  Other  Requirements  Appropriate 
Both  to  IPRCs  and  Other  Research 
Entities 

1.  A  director  who  has  specific 
authority  and  responsibility  to  carry  out 
the  project. 

2.  Demonstrated  experience  in 
successfully  conducting,  evaluating,  and 
publishing  injury-related  research  and/ 


or  designing,  implementing,  and 
evaluating  injury  control  programs. 

3.  Effective  and  well-defined  working 
relationships  with  outside  agencies  and 
other  entities  which  will  ensure 
implementation  of  the  proposed 
activities. 

4.  Mechanisms  for  linking  the  injury 
control  research  findings  with  public 
health  and  other  intervention  efforts  to 
facilitate  rapid  application  of  findings. 

VIL  Program  Elements 

A.  Injury  Control  Research  and 
Demonstration  Projects 

Application  for  injury  control  research 
projects  should  include: 

1.  The  project's  focus  that  justifies  the 
research  need  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  aiKl  the  relevance  cf 
the  Bndings  to  reduced  Injiuy  morbidity, 
mortality,  disability,  and  economic 
losses.  This  focus  should  be  based  on 
findings  in  Injury  in  America  and  should 
seek  creative  approaches  which  will 
contribute  to  a  national  program  for 
injury  control. 

2.  Specific  measurable,  ana  time- 
framed  objectives. 

3.  A  detailed  plan  describing  the 
methods  by  which  these  objectives  will 
be  achieved,  including  their  sequence. 
An  evaluation  plan  is  an  essential 
component  of  the  application. 

4.  A  description  of  the  project's 
principal  investigator's  role  and 
responsibilities. 

5.  A  description  of  all  the  project  staff 
regardless  of  their  fimding  source.  It 
should  include  their  title,  qualifications, 
experience,  percentage  of  time  each  will 
devote  to  the  project  as  well  as  that 
portion  of  their  salary  paid  by  the  grant. 

6.  A  description  of  those  activities 
related  to.  but  not  supported  by.  the 
grant. 

7.  Description  of  the  involvement  of 
other  entities  that  will  relate  to  the 
proposed  project,  if  applicable.  It  should 
include  commitments  of  support  and  a 
clear  statement  of  their  role. 

8.  A  detailed  first  year  budget  for  the 
project  with  future  annual  projections,  if 
relevant. 

9.  Plans  to  become  self-sustaining. 

B.  Injury  Prevention  Research  Centers 

Applications  for  support  of  an  IPRC 
grant  should  include  the  following 
information: 

1.  Proposed  theme  for  the  center's 
injury  activities.  The  proposed  IPRC 
activities  should  be  clearly  described  in 
terms  of  need,  scientific  basis,  emphasis, 
expected  interactions,  and  anticipated 
outcomes,  including  the  expected  effect 
on  injury  morbidity  and  mortality. 


In  selection  the  theme,  applicants 
should  consider  the  findings  in  Injury  in 
America  and  should  address:  (a) 
Leading  causes  of  preventable  injuries, 
premature  deaths,  disabilities,  and 
medical  expenditures  and  economic 
losses;  (b)  target  populations  at  high  risk 
for  Injury  and  injury  consequences  (for 
example,  minorities,  teenagers  and 
young  adults,  the  elderly,  and  the  poor): 
(c)  interventions  feasible  now  or  in  the 
near  future;  and  (d)  major  cross-cutting 
issues  affecting  injury  control. 

2.  Specific  measurable,  and  time- 
^med  objectives  consistent  with  the 
proposed  theme  and  activities. 

3.  A  detailed  plan  that  describes  the 
methods  to  be  used  to  achieve  the 
center's  objectives.  This  should  include 
a  description  of  multidisciplinary 
interactions,  teaching  activities, 
research  stimulation,  policy 
development,  and  technology  transfer. 

4.  A  detailed  evaluation  plan. 

5.  A  description  of  the  center 
director's  role  and  authority  as  it  relates 
to  staffing  the  center,  coordination  of 
activities,  and  control  over  space, 
equipment,  and  other  facilities. 

6.  A  description  of  the  core  faculty 
and  their  roles  in  implmenting  and 
evaluating  the  proposed  programs.  The 
applicant  should  clearly  specify  how 
disciplines  will  be  integrated  to  achieve 
the  center's  objectives,  and  how  it  is 
planned  to  expand  the  scope  of  the 
center  to  incorporate  those  areas  not 
currenUy  Included. 

7.  A  list  of  staff,  including  the  center 
director  and  core  faculty,  including 
titles,  qualifications,  areas  of  expertise, 
amount  of  time  devoted  to  components 
of  the  proposed  program,  and  whether 
paid  by  the  grant  or  other  sources. 

8.  A  list  of  other  current  funded  and/ 
or  pending  grants  and/or  contracts  that 
relate  to  the  achievement  of  the 
program's  goals  and  objectives.  For  each 
grant  or  contract  include:  source  of 
fimds.  amoimt  of  funding  (indicate 
whether  current  or  pending],  date  of 
funding  (initiation  and  termination),  and 
relationship  to  the  proposed  program. 

g.  Documentation  of  the  involved 
public  health  agencies  or  other  entities 
to  be  involved  in  the  proposed  program, 
including  letters  that  detail 
commitments  of  financial  and  other 
support  and  a  clear  statement  of  their 
role,  if  applicable. 

10.  Charts  showing  the  proposed 
organizational  structure  of  the  center 
and  its  relationship  to  the  broader 
institution  of  which  it  is  a  part,  and, 
where  applicable,  to  affiliate  institutions 
or  collaborating  organizations. 

11.  A  detailed  first  year  budget  for  the 
center  with  future  annual  projections. 


12.  Plans  to  become  self-sustaining. 

Note. — Applicants  requesting  support  tea 
IPRCs  may  separately  request  support  to 
conduct  injury  control  res««rcb  and 
demonstration  projects. 

VIII.  Programmatic  interests 

The  focus  of  grants  should  reflect  the 
broadly-based  need  to  control  injury 
morbidity,  mortality,  disability,  and 
costs  through  initiatives  described  in 
Injury  in  America.  One-half  of  the 
awards  will  have  as  t^ieir  objective  the 
reduction  of  traffic  and  motor  vehicle 
injuries. 

IX.  Criteria  for  Review 

Applications  will  be  evaluated  by  a 
dual  review  process. 

A.  A  peer  review  will  be  conducted  on 
all  applications  and  site  visits  may  be 
made  as  part  of  this  process.  A  final 
determination  of  their  rank  will  be  made 
following  completion  of  site  visits. 
Factors  considered  in  the  peer  rev/ew 
will  include: 

1.  The  degree  to  which  the  appKcant 
possesses  the  requirements  described  in 
section  VI. 

2.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  national 
program  priorities  as  described  in  Injury 
in  America. 

3.  The  merit  of  the  overall  application 
relative  to  research  or  demonstrations 
proposed  for  an  injury  control  research 
and  demonstration  project  or  an  IPRC. 

4.  The  adequacy  of  the  methods  for 
coordinating  the  overall  program  or 
project  and  its  components. 

5.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of 
stated  objectives. 

6.  Qoalifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  proposed  activities. 

7.  For  IPRCs.  the  degree  of 
commitment  measured  in  terms  of  injtiry 
control  personnel,  facilities,  and 
activities  supported  by  other  fimding 
sources  and  the  likelihood  that  this 
commitment  will  be  sustained  or 
expanded  in  future  years. 

8.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  tlie 
nature  and  extent  of  this  commitment 
and  cooperation). 

9.  The  reasonableness  of  the  proposed 
budget  in  relation  to  the  proposed 
program. 

10.  Plans  to  become  self-sustaining. 
B.  A  secondary  review  of  all 

appUcations  will  be  conducted. 

Factors  considered  in  this  review  will 
include: 

1.  The  results  erf  the  peer  review. 


2.  The  signtftcence  of  proposed 
activities  as  (hey  relate  to  the 
achievement  of  the  objectives  in  Injury 
in  America. 

3.  National  needs  and  geographic 
balartce. 

4.  Overall  distribution  among 
competing  IPRC  applications  between 
surveillance  and  epidemiology, 
prevention,  biomechanics,  acute  care, 
and  rehabilitation. 

5.  Overall  distribution  among 
competing  applications  between  traffic 
and  motor  vehicle  injury  research  and 
other  injury  control  research  and 
demonstrations  and  among  populations 
addressed  (for  example,  miiKNities, 
elderiy.  children,  urban,  rural). 

&  Budgetary  considerations. 

7.  Plans  to  become  self-sustaining. 

X.  Applications,  Deadlines,  and  Awards 

A  Applications 

1.  Applications  should  be  submitted 
on  Form  PHS-398  (revised  May  1982). 
Applications  should  adhere  to  the  Errata 
to  the  IntiTicHon  Sheet  for  PHS-396 
contained  in  the  Grant  Application  Kit. 
Appbcants  should  adhere  to  the  page 
Umitations  noted  in  the  'Table  of 
Contents"  section  on  page  3  of  the  PHS 
396  form.  The  original  and  two  copies  of 
the  appKcation  must  be  submitted  on  or 
before  August  11, 1986.  to  the:  Grants 
Management  Officer.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  225  East  Paces  Ferry  Road,  NE., 
Room  321.  Atianta,  Georgia  30305. 

Application  kits  are  available  from 
the  CDC  Grants  Management  Officer. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  that  are  made  available  to 
outside  reviewing  groups.  If  the 
applicant's  organization  elects  to 
exercise  this  option,  use  asterisks  on  the 
original  and  two  copies  of  the 
application  to  indicate  those  individuals 
for  whom  salaries  and  fringe  benefits 
are  being  requested;  the  subtotals  must 
still  be  shown.  In  addition,  submit  an 
additional  copy  of  page  four  of  Forms 
PHS-398.  completed  in  full  with  the 
asterisks  replaced  by  the  amount  of  the 
salary  and  fringe  benefits  requested  for 
each  individual  listed.  This  budget  page 
will  be  reserved  for  internal  staff  use 
only. 

2.  Applications  are  not  subject  to  the 
review  requirements  of  the  National 
Health  Planning  and  Resource 
Development  Act  of  1974  as  amended 
(42  CFR  Parts  122  and  123).  and  are  not 
subject  to  Inter-Govenmiental  Review 
pursuant  to  Executive  Order  12372. 


B.  Deadlines     ■■■■-- 

Applications  shall  be  considered  as 
meeting  tbe  deadhne  set  forth  in  X.A^„, 
above  if  they  are  either: 

1.  Received  at  the  above  address  on  or 
before  the  deadline  date,  or 

2.  Sent  oo  or  before  the  deadline  date 
and  received  in  time  for  submissioa  to 
the  peer  review  committee.  (Applicants 
should  request  a  legiUy  dated  U.& 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarlLS  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

3.  AppUcations  which  do  not  meet  the 
criteria  in  1.  or  2.  above  are  considered 
late  applications  and  will  be  returned  to 
the  applicant. 

C  Awards  .    . 

Awards  will  be  made  based  on 
priority  score  ranking,  secondary 
review,  availability  of  funds,  and  such 
other  significant  factors  deemed 
necessary  and  appropriate  by  the 
Director.  CDC. 

For  Technical  InformatioB  CeBtadt 
Stuart  T.  Brown,  M.D.,  Director.  Division 
of  Injury  Epidemiology  and  Control 
Center  for  Environmental  Health. 
Centers  for  Disease  Control,  Atlanta, 
Georgia  30333  (404)  454-4M2  or  FTS 
236-4542. 

For  Busfness  Information  Contact: 
Betty  Feeley,  Grants  Management 
Specialist,  ProcoremeDt  and  Grants 
Office.  Centers  for  Ehsease  Control  225 
East  Paces  Ferry  Road,  NE.,  Room  321. 
Atianta,  Georgia  30305  (404)  262-6575  Of 
FTS  236-6575. 

The  Catakjf  of  Federal  Domestic 
Assistance  nuaiber  is  13.t3e. 

Dated:  )une  S,  198S. 
Robert  L  Foster, 

Acting  Director.  Office  of  Program  Support 
Center*  for  Dheoee  Control 
^FR  Doc.  88-13143  F!fcd  %-*-»,  8:45  am) 
aSXINGCOOC  «no-i»-ii 


Health  Rmoutcm  and  Servtoea 
Ac 


Grants  for  Organ  ProcurMMnt 
Organizationa;  Corractkm 

AOENCV:  Health  Resources  and  Services 
Administi^tion,  DHHS. 
ACTKMi:  Notice  of  Availability  of  Grant 
Funds;  correction. 

summary:  This  document  corrects  an 
error  contained  in  a  general  notice 
announcing  the  availabihty  of  grant 
funds  for  Organ  Procurement 
Organizations  that  appeared  in  the  last 
paragraph  of  the  second  column  at  page 
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16S11  in  the  Federal  Registef  of 
Tuesday.  May  Za  1986  (15  FR 18511). 
The  correction  is  necessary  to  show  that 
all  applicants  ani  required  to  comply 
with  Executive  Order  12372  as 
supplemented  by  45  CFR  Part  lOa 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities. 
FOR  RJRTNCR  IMTOWMATIOW  CONTACT: 
Ms.  Linda  D.  Sheaffer,  Acting  Director, 
Office  of  Organ  Transplantation.  5600 
Fishers  Lane.  Rockville.  Maryland  20857 
(301/443-7577). 
SUPPUEMENTARY  INFORMATION: 

Accordingly,  the  Health  Resources  and 
Services  Administration  is  correcting 
the  last  paragraph  of  the  second  column 
at  page  18511  in  the  Federal  Register  of 
Tuesday.  May  20. 1986  (51  FR  18511)  to 
read  as  follows:  This  program  is  subject 
to  the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  as  supplemented  by 
45  CFR  Part  lOa 

Dated:  )une  4. 1986. 
lohn  H.  Kelao. 

Acting  Administrator. 
1^  (FR  Doc.  86-12978  Filed  6-9-86;  a-45  am| 

MUJNQ  COOe  41W-1S-4I 


Public  Health  Service 

National  Toxicology  Program; 
Ctiemicals  Nominated,  for  Testing 

summary:  On  April  29. 1966,  the 
Chemical  Evaluation  Committee  (CEC) 
of  the  National  Toxicology  Program 
(>rrP)  met  to  review  six  chemcials 
nominated  for  toxicology  studies  and  to 
recommend  the  types  of  studies  to  be 
performed.  With  t^is  notice,  the  NTP 
solicits  public  comment  on  the  six 
chemicals  listed  herein. 
FOR  FURTHER  INFORMATION  AND 
SUBMISSION  OF  COMMENTS  CONTACT: 
Dr.  Victor  A.  Fung,  Chemical  Selection 
Coordinator,  National  Toxicology 
Program,  Room  2B55.  Building  31. 
National  Institutes  of  Health.  Behesda, 
Maryland  20892,  (301)  496-3511. 
SUPPI^MENTARY  INFORMATION:  As  part 
of  the  chemical  selection  process  of  the 
National  Toxicology  Program, 
nominated  chemicals  which  have  been 
reviewed  by  the  NTP  Chemical 
Evaluation  Committee  (CEC)  are 
published  with  request  for  comment  in 
the  Federal  Register.  This  is  done  to 
encourage  active  participation  in  the 
NTP  chemical  evaluation  process, 
thereby  helping  the  NTP  to  make  more 
informed  decisions  as  to  whether  to 
select,  defer  or  reject  chemcials  for 
toxicology  study.  Conmients  and  data 
submitted  in  response  to  this  request  are 


reviewed  and  summarized  by  NTP 
technical  staff,  are  forwarded  to  the 
NTP  Board  of  Scientific  Counselors  for 
use  in  their  evaluation  of  the  nominated 
chemicals,  and  then  to  the  NTP 
Executive  Committee  for  its  decision- 
making. The  NTP  chemical  selection 
process  is  summarized  in  the  Federal 
Register.  April  14. 1981  (46  FR  21828). 
and  also  in  the  NTP  FY  1985  Annual 
Plan,  pages  201-202. 

On  April  29. 1986,  the  CEC  evaluated 
six  chemicals  nominated  to  the  NTP  for 
toxicological  studies.  The  CEC 
recommended  no  testing  for  the 
following  five  chemicals:  cobalt 
naphthenate  (CAS  No.  61789-51-3).  di(2- 
ethylhexyl)sebacate  (CAS  No.  122-763- 
3),  methylcyclopentadienylmanganese 
tricarbonyl  (CAS  No.  12108-13-3),  2- 
methylquinoline  (CAS  No.  91-83-4),  and 
4-methylquinoline  (CAS  No.  491-35-0). 
The  sixth  chemical  reviewed  by  the  CEC 
was  1.3,5-trichlorol.3,5-triazine-2,4,6- 
(lH.3H.5H)-trione  (TTT)  (CAS  No.  87- 
90-1).  Since  this  chemical  is  readily 
hydrolyzed  to  cyanuric  acid  and 
hypochlorous  acid,  and  industry  has 
preformed  chronic  toxicology  studies  on 
sodium  cyanurate.  the  CEC  deferred 
making  recommendations  on  TT 
pending  receipt  and  review  of  the  data 
from. the  sodium  cyanurate  studies. 

Only  one  of  the  six  compounds,  di(2- 
ethylhexyl)sebacate,  has  been 
previously  selected  for  any  type  of 
toxicology  study  by  the  NTP.  This 
chemical  was  nonmutagenic  in  the 
Salmonella  microsomal  assay. 

Interested  parties  are  requested  to 
submit  |}ertinent  information.  The 
following  types  of  data  are  of  particular 
relevance: 

(1)  Modes  of  production,  present 
production  levels,  and  occupational 
exposure  potential. 

(2)  Uses  and  resulting  exposure  levels, 
where  known. 

(3)  Completed,  ongoing  and/or 
planned  toxicologic  testing  in  the  private 
sector  including  detailed  experimental 
protocols  and  results  in  the  case  of 
completed  studies. 

(4)  Results  of  toxicological  studies  of 
structurally  related  compounds. 

Please  submit  all  information  in 
writing  by  July  10, 1986.  Any 
submissions  received  after  the  above 
date  will  be  accepted  and  utilized  where 
possible. 

Dated:  |une  4. 1986. 
David  P.  Rail.  M.O..  PhJ).,  , 

Director,  National  Toxicology  Program. 
(FR  Doc.  86-12976  Filed  6-9-86;  8:45  am) 
MUJNQ  COOC  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Designation  of  ttte  Limestone 
Salamander;  Area  of  Critical 
Environmental  Concern 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  that  certain  public  lands 

in  the  Folsom  Resource  Area. 

Bakersfield  District,  California  are 

designated  as  an  Area  of  Critical 

Environmental  Concern  (ACEC). 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  authority  in  the  Federal 
Land  Policy  and  Managment  Act  of  1976 
(sec.  202(c)(3)),  43  CFR  Part  1610.  and 
land  use  decisions  developed  in  the 
Sierra  Management  Framework  Plan 
(February  1983),  that  public  land  near 
Beiceberg,  California  are  designated  as 
an  Area  of  Critical  Environmental 
Concern.  The  approximately  1.600  acres 
of  public  land  are  described  as  follows. 

Mount  Diablo  Meridian,  California 

T.  3  S.,  R.  18  E., 
Sec.  25.  that  portion  of  SEV4SEV4S 
Ey4SWy«SEV4,located  South  of  Right-of- 
Way  (ROW)  S1742  (44  LD.  513); 
Sec.  35.  NEV4SEy4,SEy4,  SWSWV4SEy4. 

NEy4Swy4SEy4, 

Sec.  36,  W%NWy4NEy4,SWy4NWy4NEy4, 

swy4NEy4,  Nwy4SEy4,NMiSwy4. 
sv4Swy4Nwy4.sv4SEy4Nwy4, 

NEy4SEWiNWy4. 
T  4  *5    R  IB  E. 

Sec.  2,  Lots,  1.  2.  NEy4SWy4.  S^SWWiS 

wy4.  NEy4Swy4Swy4.  sviNwv4Swy4. 
sv4SEy4Nwy4Swy4. 
Sec  5.  swy4swy4,  sv4SEy4Sw%. 
Nwy4SEy4Swy4. 

Sec.  6.  that  portion  of  lots  5. 11. 12.  and  16 

located  South  of  ROW  S 1742  (44  L.D. 

513); 
Sec.  9.  that  portion  of  SEVi  located  South  of 

ROW  S  1742  (44  LD.  513); 
Sec.  10.  that  portion  of  Lots  1,  5.  6.  and  12 

located  South  of  ROW  S  1742  (44  LD. 

513),  Lots  7,  8, 13, 
Sec.  16.  Lots  6,  7. 10.  and  11.  SEy4NWy4 

Sec  17.  NEy4NEy4. 

T  3  S.  R  17  E. 

Sec.  23,  NV4NEV4NEV4SWy4,  NV^NWWiS 

Ey4.  Nwy4NEy4SEy4,  sv^SEy4SEy4NEy4, 

Sec  25.  SEViSE^NWy^.  NEy4NEy4S 

wv*.  wv4Nwy4SEy4.  Nwy4Swy4SEy4, 

Sec  35,  SV^NEViNWyi.  NEV4SEy4NWy4, 

wv4Swy4NEy4.  EViSEy4SEy4Nwy4. 
NV4^4wy4SEy4, 

T.  4  S..  R.  18  E.. 
Sec.  1.  Lots  9. 10.  that  portion  of  Lots  11  and 
12  located  South  of  ROW  S  1742  (44  LD. 

513).  Nwy4Swy4, 

Sec  2.  SEy4NWy4NEy4.  SV4NEy4NEy4. 
Sec.  6.  Lots  17,  20.  and  21. 

Sec  10.  NEy4SEy4Swy4.EV4SEy4S 
Ey4Swy*.sviSViSEy4, 


Sec.  13,  Ny.iSViSVi,SViN'/»S'A.SV4SWyiS 

WV4. 

Sec  14,  NEy4SEy4. 

This  ACEC  is  established  to  protect 
the  limestone  salamander  [Hydroniantes 
brunnus),  which  is  listed  as  rare  by  the 
State  of  California.  These  salamanders 
are  currently  known  to  inhabit  limestone 
outcrops  and  associated  talus  slopes  in 
Mariposa  County  only  along  the  Merced 
River  and  its  tributaries  between 
Briceberg  and  Bagby,  California. 

The  most  serious  threat  to  the  habitat 
of  the  limestone  salamander  is  road  or 
trail  construction  associated  with 
'  mining.  As  there  are  numerous  mining 
claims  in  the  area,  this  threat  is 
significant.  This  designation  provides 
significant  discretionary  control  on 
surface  disturbances  associated  with 
mining  claims  by  requiring  plans  of 
operations  for  non-casual  use  as 
described  by  43  CFR  Part  3809. 

Opportunities  for  public  participation 
were  provided  through  the  Management 
Framework  Plan  process. 
FOR  FURTHER  INFORMATION  CONTACT 
Deane  K.  Swickard.  Folsom  Resource 
Area  Manaager,  63  Natoma  Street. 
Folsom,  California  95630;  (916)  985-4474. 

Dated:  iune  2, 1986. 
RolMft  D.  Rheiner,  |r. 
District  Manager. 
[FR  Doc  86-13072  Filed  6-9-86:  8:45  am] 

BILUMG  COOC  43ia-40-M 


(CA  18105] 

Realty  Action;  Exchange  of  Pul>lic  and 
Private  L^nds  in  San  Bernardino  Co^ 
CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Amendment  to  Notice  of  Realty 

Action,  Exchange  of  Public  Land. 

SUMMARY:  This  action  amends  the 
Notice  of  Realty  Action  on  the  proposed 
exchange  of  Public  Land  and  Non- 
Federal  Lands,  originally  published  in 
the  Federal  Register  on  May  7, 1986  (51 
FR  80.  Page  16900). 

The  total  acreage  of  Non-Federal  Land 
is  recalculated  to  be  18753.01  and  not 
18993.02.  Also  the  legal  description  of 
Non-Federal  Land  in  lots  2.  3.  5,  7,  21, 
and  SWy4,  and  SWASEyi  of  Tract  79  in 
Sec.  13  of  T.  12N..  R.  17  E.,  SBM.  is 
revised  to  the  following:  SW  y4, 
SWy4SEy4  of  Sec.  13,  of  T.  12  N.,  R.  17 
E.,  SBM.:  lots  2,  3,  5.  7  are  now  within 
Sec.  24  of  T.  12  N..  R.  17  E.,  SBM.;  lot  21 
is  now  within  Sec.  14  of  T.  12  N..  R.  17 
E..  SBM. 

In  addition  to  those  sections 
previously  listed  under  lands  to  be 


subject  to  reservations  is  added  Sec.  32 
of  T.  5  N.,  R.  14  E.,  SBM.  for  the  right-of- 
way  granted  to  Pacific  Bell  by  LA- 
047694. 

All  other  legal  descriptions,  terms  and 
conditions  cited  in  the  previously 
published  Notice  of  Realty  Action 
remain  in  effect. 

Dated:  |une  4, 1986. 
Wesley  T.  Cltamlwrs, 

Acting  District  Manager 

\VR  Doc.  86-13000  Filed  6-9-86:  8:45  am  J 

BILUNG  CODE  4310-40-M 


Bureau  of  Mines 

Information  Collection  Submitted  to 
ttte  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworti 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  arid 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  D.C.  20503.  telephone  202- 
395-7340. 

Title:  Production  Estimate. 

Abstract:  The  collection  is  needed  to 
provide  data  on  mineral  production  for 
the  Secretary's  New  Year  report.  It  is 
used  as  an  annual  production  estimate. 
The  data  are  published  by  commodity 
for  use  by  Government  agencies, 
industry,  education  programs  and  the 
general  public.  The  respondents  are 
producers  of  Ferrous  Metals,  industrial 
Minerals  and  Nonferrous  Metals. 

Bureau  Form  Number:  6-1209-A. 

Frequency:  Annually. 

Description  of  Respondents: 
Producers  of  Ferrous  Metals.  Industrial 
Minerals,  and  Nonferrous  Metals. 

Annual  Responses:  7,150. 

Annual  Burden  Hours:  1.788. 

Bureau  clearance  officer  James  T. 
Hereford,  202-634-1125. 
Rottert  C  Horton, 
Director,  Bureau  of  Mines. 
May  2. 1966. 
(FR  Doc  86-12995  Filed  6-«-88:  8:45  am) 

mXINOCOOC  4310-S3-M 


National  Parte  Service 


Cumtierland  Mand  National  Seashore, 
GA;  Designation  of  Boundary 

Section  1  of  the  Act  of  October  23. 
1972.  86  Stat.  1066.  authorized  the 
Secretary  of  the  Interior  to  make 
adjustments  in  the  boundary  of 
Cumberland  Island  National  Seashore. 
Notice  is  given  that  the  boundary  of  the 
Cumberland  Island  National  Seashore 
had  been  revised  pursuant  to  the  above 
act,  to  include  the  lands  depicted  on 
boundary  map  numbered  40.000  F  dated 
November  1985  prepared  by  the  Denver 
Service  Center  of  the  National  Park 
Service. 

This  map  is  on  file  and  available  for 
inspection  in  the  administrative  office  of 
the  Cumberland  Island  National 
Seashore.  P.O.  Box  806.  St.  Marys. 
Georgia  31558.  and  ijn  the  offices  of  the 
National  Park  Service,  Department  of 
the  Interior,  Washington,  DC  20013- 
7127. 

Dated:  March  6, 1986. 
Rol>ert  M.  Baker, 

Regional  Director,  Southeast  Region. 

National  Park  Service. 

[FR  Doc.  86-13050  Filed  6-9-86;  8:45  amj 

BILLING  COOE  4310-7(MI  I 


intention  to  Negotiate  Concession 
Contract;  Rough  Canyon  Mariana,  Inc. 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965, 16  U.S.C. 
20.  public  notice  is  hereby  given  that 
sixty  (60)  days  after  the  date  of 
publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  Rough  Canyon  Mariana, 
1144,  Inc..  authorizing  it  to  continue  to 
provide  marine,  related  fueling,  boat  and 
motor  rental  facilities  and  services  for 
the  public  at  Amistad  Recreation  Area, 
Texas,  for  a  period  of  ten  (10)  years  from 
January  1, 1987  through  December  31. 
1996. 

This  contract  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  will  expire  by 
limitation  of  time  on  December  31. 1986. 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965.  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
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renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Superintendent  Amistad  Recreation 
Area.  P.O.  Box  420367.  Del  Rio.  Texas 
78842-0367.  telephone  number  (512)  775- 
7491.  for  information  as  to  the 
requirements  of  the  proposed  contract. 

Dated:  April  14, 1986. 
Robert  I  KetT, 

Regional  Director.  Southwest  Region. 
(FR  Doc.  86-13051  Filed  6-9-86;  8:45  am) 

BNJJNG  COOC  43tO-70-4l 


Natlonai  Register  of  Historte  Ptacee; 
Notification  of  trending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  May 
31. 1986.  Pursuant  to  §  80.13  of  36  CFR 
Part  60  written  comments  concerning  the 
signiHcance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service.  U.S.  Department  of  the  Interior. 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by  June 
25.1986. 
CaroiD.  SfaulL 
Chief  of  Registration.  National  Register. 

ARIZONA 

Maricopa  County 

Wickenburg  Cactus  Inn  (Wickenburg  MRAf. 

156  Yavapai 
Wickenburg  City  Hall  and  Jail  (Wickenburg 

MRA).  117  Yavapai 
Wickenburg  Ckircia  School  (Wickenburg 

MAM/.  308N.Tegner 
Wickenburg  House  at  J60  Apache 

(Wickenburg  MRA).  160  Apache 
W  ickenburg  House  at  170  Center 

(Wickenburg  MRA).  170  Center 
Wickenburg  House  at  185  Washington 

(Wickenburg  MRA).  185  Wash?ngton 
Wickenburg  Jacobs  House  (Wickenburg 

MR.'\).  355  Jefferson 
Wickenburg  MacLennan  House  (Wickenburg 

MRA).  338  Jefferson 
Wickenburg  Masonic  Hall  (Wickenburg 

MRA).  106  Tegner 
Wickenburg  Municipal  Light  Plant 

(Wickenburg  MRA).  245  N.  Washington 
Wickenburg  Old  Barber  Shop  (Wickenburg 

MRA).  68  Frontier 
Wickenburg  Old  Brick  Post  Office 

(Wickenburg  MRA).^**  Frontier 
Wickenburg  Safeway  Pay  n  Takit 

( Wickenburg  MRA).  42  N.  Tegner 


Wickenburg  Santo  Fe  Railroad  Depot 

(Wickenburg  MRA).  215  N.  Frontier 
Wickenburg  Shride  House  (Wickenburg 

MRA).  57  Tegner 
Wickenburg  Storms  House  (Wickenburg 

MRA).  130  Center 
Wickenburg  Thompson.  P.J..  House 

(Wickenburg  MRA).  141  N.  Washington 
Wickenburg  Upton.  George  B..  House 

(Wickenburg  MRA).  171  Washington 
Wickenburg  Vemetta  School  (Wickenburg 

MRA).  1  Apache  St. 
Wickenburg  Wickenburg  High  School 

Gymnasium  (Wickenburg  MRA).  252  S. 

Tegner 
Wickenburg  Wickenburg  High  School  ami 

Annex  (Wickenburg  MRA).  250  S.  Tegner 
Wickenburg  Wickenburg  Ice  and  Cold 

Storage  (  Wickenburg  MRA  J.  48  S. 

Coconino 
Wickenburg  Wisdom  House  (Wickenburg 

MRA).  48  Kerkes 

ARKANSAS 
Pulaski  County 

Little  Rock.  Cibb-Watkins  House.  1858  Arch 
St. 


INDIANA 

Dekalb  County 

Auburn.  Downtown  Auburn  Historic  District 
Rouj^ty  bounded  by  Fourth.  Cedar, 
Eleventh,  and  Jackson  Sts. 

Huntington  County 

Huntington.  William  Street  School.  521 
Wilham  St. 

Marioa  County 

Indianapolis.  Horace  Mann  Public  School 

»13.  714  E.  Buchanan  SL 
Indianapolis.  Irvington  Historic  District. 

Roughly  bounded  by  Ellenberger  Park, 

Pleasant  Run  Creek,  Arlington  Ave..  B  &  O 

RR  Tracks,  *  Emerson  Ave. 

Porter  County 

Beverly  Shorea,  Beverly  Shores — Century  of 
Progress  Architectural  District.  206.  2ia 
212. 214.  &  215  Lake  Front  Dr. 

Wabash  County 

Wabash,  Downtown  Wabash  Historic 
District  Rou^ly  bounded  by  Hill, 
Wabash.  Canal,  &  Miami  Sts. 

IOWA 

Allamakee  County 

Ludlow  vicinity,  Meier.  Fred  W.,  Round  Bam 

(Iowa  Round  Barns:  The  Sixty  Year 

Experiment  TRJ.  Off  lA  9 
New  Albin  vicinity,  Rebum  Thomas. 

Polygonal  Bom  (Iowa  Round  Bams:  Sixty 

Year  Experiment  TRJ.  Off  lA  28 

Benton  County 

Eagle  Center  vicinity,  McQuilkin.  James 
Greer.  Round  Bam  (Iowa  Round  Barns: 
The  Sixty  Year  Experiment  TRJ.  CR  D-56 

Eagle  Center  vicinity.  Round  Bam.  Bruce 
Township  Section  3  (Iowa  Round  Bams: 
The  Sixty  Year  Experiment  TRJ.  Off  US  218 

La  Porte  vicinity.  Round  Bam.  Bruce 
Township  Section  6  (Iowa  Round  Bams: 
'  '    The  Sixty  Year  Experiment  TRJ.W  of  US 
218 


Black  Hawk  County 

Janesvitle  vicinity.  Round  Bam  Washington 
Ttfwnship  (Iowa  Round  Barns:  The  Sixty 
Year  Experiment  TR).  Off  VSZia 

Btenar  County 

PlainfieW  vicinity.  Octagon  Bam  Polk 
Township  (Iowa  Round  Bams:  The  Sixty 
Year  Experiment  TRJ  E  of  US  218 

Buchanan  County 

Hazelton  vicinity,  McKenzie.  Ezra.  Round 

Barn  (Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TR).  Off  lA  150 

Carroll  County 

Lanesboro  vicinity,  Fobes  Octagon  Bam 

(Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TR).  lA  286 

Chicksaw  County 

Alta  Vista  vicinity.  Darrow.  George,  Round 

Bam  (Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TR).  CR  T-76 

Clay  County 

Gillett  Grove  vicinity,  Ross,  Seymour,  Round 
Bam  (Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ,  Off  lA  374 

Clayton  County 

Millville  vicinity.  Round  Bam.  Millville 
Township  (Iowa.  Round  Bams:  The  Sixty 
Year  Experiment  TRJ.  US  52 

Devis  County 

Bloomfleld  vicinity,  Tenence  Round  Bam 
(Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TR).  Off  L\  2 

Dubuque  County 

Dubuque,  Round  Bam.  Dubuque  Township 
(Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ  2810  Cascade  Rd. 

Emmet  County 

Armstrong  vicinity.  Thomson  Round  Bam 
(Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ  Off  lA  15 

Fayette  County 

Arlington  vicinity,  Nus.  August  Polygonal 

Bam  (Iowa  Round  Bams:  The  Sixty  Year  ■ 

Experiment  TRJ  CR  C-2W 
West  Union  vicinity.  Grimes  Octagon  Bam 

(Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TRJ  Off  L\  56 

Floyd  County 

Charles  City  vicinity.  Brooks  Round  Bam 

(Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TRJ  W  of  US  218 
Charles  City  vicinity,  Spotts  Round  Bam 

(Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TRJ  lA  14 

Franklin  County 

Iowa  Falls  vicinity.  Wood,  Herman.  Round 

Bam  (Iowa  Round  Boms:  The  Sixty  Year 

Experiment  TRJ  US  65     - 

Green  County 

Grand  Junction  vicinity,  Frontz  Round  Bam 

(Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TRJ  Off  US  30 


Guthrie  County 

Jamaica  vicinity.  Octagon  Bam,  Richland 
Township  (Iowa  Round  Bams:  The  Sixty 
Year  Experiment  TRJ  Off  lA  141 

Hamilton  County 

Blairsburg  vicinity,  Oakland,  William,  Round 
Bam  (Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ  Off  US  68 

Harrison  County 

Pisgah  vicinity,  Haner,  William,  Polygonal 
Bam  (Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ  CR  L-16 

Henry  County 

Salem  vicinity,  Holtkamp  Round  Barn  (Iowa 
Round  Bams:  The  Sixty  Year  Experiment 
TRJ  Off  U.S.  218 

Howard  County 

Cresco,  Polygonal  Bam,  New  Oregon 
Township  (Iowa  Round  Bams:  The  Sixty 
Year  Experiment  TRJ  Off  lA  39 

Ida  County 

Gushing  vicinity,  Waveland  Round  Bam 
(Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ  Off  US  20 

Iowa  County 

Conroy  vicinity,  Plagmann  Round  Bam  (Iowa 
Round  Bams:  The  Sixty  Year  Experiment 
TRJ  Off  lA  209 

Jackson  County 

Bellevue  vicinity,  Dyas  Hexagonal  Bam 
(Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ  US  52 

Van  Buren  vicinity.  Polygonal  Bam.  Van 
Buren  Township  (Iowa  Round  Bams:  The 
Sixty  Year  Experiment  TR).  lA  64 

Johnson  County 

Downey  vicinity,  Secrest  Octagon  Bam  (Iowa 

Round  Boms:  The  Sixty  Year  Experiment 

TRJ  Off  US  6 
Sharon  Center  vicinity.  Miller  Round  Bam 

(Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TRJ  CR  F-62 
Sharon  Center  vicinity,  Roberts  Octagon 

Bam  (Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TRJ  CR  W-62 
West  Liberty  vicinity.  Polygonal.  Lincoln 

Township  (Iowa  Round  Bams:  The  Sixty 

Year  Experiment  TRJ  Off  US  6 

Kossuth  County 

Titonka  vicinity,  Longbottom  Polygonal  Bam 
(Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ  Off  lA  226 

Marshall  County 

State  Center  vicinity.  Dobbin  Round  Bam 
(Iowa  Round  Boms:  The  Sixty  Year 
Experiment  TRJ  Off  CR  S-52 

Monona  County 

Mapleton  vicinity.  Round  Bam,  Cooper 
Township  (Iowa  Round  Boms:  The  Sixty 
Year  Experiment  TRJ  lA  14t 

Monroe  County 

Tyrone  vicinity,  Clark  Round  Barn  (Iowa 
Round  Bams:  The  Sixty  Year  Experiment 
TR).  CR  T7H 


Montgomery  County 

Stennett  vicinity.  Round  Bam,  Pilot  Grove 

Township  (Iowa  Round  Bams:  Tfie  Sixty 

Year  Experiment  TRJ  CR  H-20 
Sciola  vicinity./lou/idBom,  Washington 

Township  (Iowa  Round  Bams:  The  Sixty 

Year  Experiment  TRJ  US  71 

Page  County 

Hepburn  vicinity,  McCoy  Polygonal  Bam 
(Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ  Off  US  71 

Pottawattamie  County 

Shelby  vicinity,  EckJe  Round  Bam  (Iowa 
Round  Bams:  The  Sixty  Year  Experiment 
TRJ  Off  lA  168 

Ringgold  County 

Diagonal  vicinity,  flucA,  W.  /.,  Polgonal  (Iowa 
Round  Bams:  The  Sixty  Year  Experiment 
TRJ  Off  US  169 

Scott  County 

Blue  Grass  vicinity,  Nebergall  "Knoll  Crest" 
Round  Bam  (Iowa  Round  Bams:  The  Sixty 
Year  Experiment  TRJ  Telegraph  Rd, 

Story  County 

Iowa  Center  vicinity,  Octagon  Bam,  Indian 
Creek  Township  (Iowa  Round  Bams:  The 
Sixty  Year  Experiment  TRJ  Off  CR  S-14 

Tama  County 

Buckingham  vicinity.  Round  Bam, 

Buckingham  Township  (Iowa  Round  Bams: 

The  Sixty  Year  Experiment  TRJ  Off  US  63 
Traer  vicinity,  Young,  John  W.,  Fiound  Bam 

(Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TRJ  Off  US  63 

Van  Buren  County 

Cantril  vicinity,  Wickfield  Round  Bam  (Iowa 
Round  Bams:  The  Sixty  Year  Experiment 
TRJ  Of f  L\  2 

Warren  County 

Milo  vicinity.  Octagon  Bam,  Otter  Township 
(Iowa  Round  Barns:  The  Sixty  Year 
Experinnent  TRJ  Off  L\  206 

Washington  County 

Wellman  vicinity,  Jordan,  Thomosm 
Polygonal  Bam  (Iowa  Round  Bams:  The 
Sixty  Year  Experiment  TRJ  Off  lA  114 

Winnebago  County 

Scarville  vicinity.  Round  Bam,  Norway 
Township  (Iowa  Round  Barns:  The  Sixty 
Year  Experiment  TRJ  Off  CR  R-60 

MARYLAND 

Frederick  County 

Middletown.  Shofer's  Mill.  3018  Bennies  Hill 
Rd. 

MASSACHUSETTS 

Bristol  County 

Acushnet.  Long  Plain  Friends  Meetinghouse, 

1341  N.  Main  St. 
Fall  River,  Manley,  William  A/..  House  (Fall 

River  MRA  J  610  Cherry  St. 

Essex  County 

Beverly.  Fish  Flake  Hill  Historic  District 
(Boundary  IncreaseJ  Roughly  bounded  by 
Cabot,  Bartlett  &  Water  Sts. 


Hampden  County 

Holyoke.  NoHh  High  Street  Historic  District, 
High  St.  between  Dwight  &  Lyman  Sts. 

Worcester  County 

Spencer.  Spencer  Town  Center  Historic 
District  Main  between  High  &  North  Sts. 

MINNESOTA 

Otter  Tail  County 

Fergus  Falls,  Fergus  Falls  Slate  Hospital 
Complex,  MN  297 

St.  Louis  County 

Dululh,  Sacred  Heart  Cathedral  and 
Cathedral  School,  211  W  Fourth  St. «  206 
W  Fourth  St. 

MISSISSIPPI 
Attala  County         , 

Kosciusko,  Johnson — Sullivan t  House,  209  S. 
Wells  St. 

NEW  YORK 

Nassau  County 

Port  Washington,  Dodge,  Thomas. 
Homestead,  56  Harbor  Rd, 

Westchester  County 

Pelham  Manor.  Edgewood  House,  908 
Edgewood  Ave. 

OREGON 

Clatsop  County 

Astoria,  Young,  Andrew,  House,  3720  Duane 
Ave. 

TENNESSEE 

Crockett  County 

Alamo.  Bank  of  Alamo,  103  S  Bells  St. 

Hamilton  County 

Chattanooga,  Trigg-Smartt  Building,  701-707 
Broad  St. 

Macon  County 

Red  Boiling  Springs,  Cloyd  Hotel  (Early 
Twentieth  Century  Resort  Buildings  of  Red 
Boiling  Springs.  TRJ  Market  St. 

Red  Boiling  Springs,  Counts  Hotel  (Early 
Twentieth  Century  Resort  Buildings  of  Red 
Boiling  Springs  TRJ  Market  St. 

Red  Boiling  Springs,  Donoho  Hotel  (Early 
Twentieth  Century  Resort  Buildings  of  Red 
Boiling  Springs  TRJ  Market  St 

Red  Boiling  Springs,  Donoho  House  (Early 
Twentieth  Century  Resort  Buildings  of  Red 
Boiling  Springs  TRJ  Market  St. 

McMinn  County 

Aihens.  Keith,  Alexander  H..  House.  110 
Keith  LaiM 

Montgomery  County 

Rossview,  White  Chapel,  Rossview  Rd. 

Overton  County 

Livingston  vicinity,  Standing  Stone  Rustic 
Park  Historic  District  (State  Parks  in 
Tennessee  Built  by  the  CCC  and  the  WPA 
between  1934—1942  TR.  Standing  Stone 
State  Park 
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Pickett  County 

lamestown  vicinity  Pickett  State  Rustic  Park 
Historic  District  (State  Parks  in  Tennessee 
Built  by  the  CCC  and  the  WPA  between 
1934—1942  TRl  Pickett  State  Park  and 
Forest 

Rulherford  County 

Lascassas  vicinity.  Dement  House. 
Cainsville  Pike 

Washington  County 

lohnson  City  vicinity.  Knob  Creek  Historic 
District.  Gray  Station.  Knob  Creek,  ft  Fair 
Ridge  Rds. 

TEXAS 

Comal  County 

New  Braunfels.  Comal  Hotel  and  Klein-Kuse 
House.  295  E.  San  Anionio  &  165  Market 
Sts. 

WISCONSIN 

Dane  County 

Madison.  Langdon  Street  Historic  District. 
Roughly  by  N.  Lake  St..  Lake  Mendota. 
Wisconsin  Ave..  &  Langdon  St. 

Winnebago  County 

Oshkosh.  Paine  Lumber  Company  Historic 
District.  Off  Congress  Ave.  roughly 
between  High.  New  York  &  Summit  Aves.. 
ft  Paine  Lumber  Access  Rd. 

|FR  Doc  86-13052  Filed  6-9-«6:  8:45  am| 

BIUJNC  COOe  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Section  5a  Application  Na  22;  Amdt  6) 

Pacific  Inland  Tariff  Bureau-Agreement 

|une  4. 1966. 

Notice  to  the  Parties: 

A  decision  by  the  Commission, 
decided  May  23, 1986,  and  served  May 
30, 1986  (51  PR  19800.  June  2,  1986),  did 
not  reflect  the  correct  case  designation 
under  the  address  listed  for  comments. 
It  should  read  as  follows: 

"AOORESS:  An  original  and  10  copies,  if 
possible,  of  comments  should  be  sent  to: 

Section  5a  Application  No.  22.  Office  of 
the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423' 

Please  amend  your  copies 
accordingly. 
Noreta  R.  McGee. 

Acting  Secretary. 

|FR  Doc.  86-13017  Filed  6-9-«5;  8:45  am| 

BtLUNQ  COOC  7t»S-«1-M 


(Docket  Nos.  AB-«9  (Sut>-20)  and  AB-19 
(Sut>-No.  111)1 

Western  Maryland  Railway  Co.; 
AtMindonment  In  Allegany  County,  MD, 
and  the  Baltimore  and  Otiio  Railroad 
Co.;  Discontinuance  of  Service  in 
Allegany  County,  MO;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  Western 
Maryland  Railway  Company  to  abandon 
and  The  Baltimore  and  Ohio  Railroad 
Company  to  discontinue  service  over 
19.45  miles  of  railroad  line  (1)  between 
milespost  165.74  near  Cumberland  and 
milespost  180.12  near  Number  Nine, 
known  as  the  Frostburg  Subdivision, 
and  (2)  between  milesport  0.00  near 
Frostburg  and  milespost  5.07  near  Mt. 
Savage,  known  as  the  Mt.  Savage 
Industrial  Track,  in  Allegany  County. 
.MO.  The  abandonment  and 
discontinuance  certificate  will  become 
effective  30  days  after  this  pubUcation 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  corner  of  the 
envelop  containing  the  offer.  "Rail 
Section.  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  tnis  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 

By  the  Commission.  Division  2, 
Commissioners  Andre,  Gradison.  and 
Simmons.  Commissioner  Simmons  dissented 
with  a  separate  expression. 

Noreta  R.  McGee, 

Acting  Secretory. 

|DR  Doc.  13073  Filed  6-9-66:  8:45  am| 

BaUNQ  COOC  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  in  Clean 
Water  Act  Enforcement  Action 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  City  of  Somerset. 
Kentucky,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Kentucky  on  May  30, 1986. 
The  proposed  consent  decree  requires 
the  City  to  modify  its  sludge  disposal 


practices,  prepare  an  operation  and 
maintenance  manual,  upgrade 
laboratory  practices  and  pay  a  civil 
penalty  of  $37.50a 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  publication 
date  of  this  notice,  written  comments 
relating  to  the  decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  refer  to 
United  States  v.  City  of  Somerset  90-5- 
1-1-2189. 

The  consent  decree  can  be  examined 
at  the  office  of  the  United  States 
Attorney,  Limestone  and  Barr  Streets, 
Lexington,  Kentucky,  the  Region  IV 
Office  of  the  Environmental  Protection 
Agency,  345  Courtland  Street,  Atlanta. 
Georgia,  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice.  (Room  1515).  Ninth  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  Copies  of  the  consent  decree 
can  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  at  the  above  address. 
F.  Henry  Habich  II. 

Assistant  Attorney  General  Land  and  Natural 
Resources  Division. 
|FR  Doc.  86-13071  Filed  6-9-86;  8:45  am| 

BtLLING  COOC  441(MI1-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OBM) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/ Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OBM)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
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they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping  report  requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OBM  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions"  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  OBM 
reviewer,  Nancy  Wentrler,  telephone 
(202)  395-6880,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
Washington,  DC  20503.  Any  member  of 
the  public  who  wants  to  comment  on  a 
recordkeeping/reporting  requirement 
which  has  been  submitted  to  OBM 
should  advise  Mr.  Larson  of  this  intent 
at  the  earliest  possible  date. 

Revision 

Employment  and  Training 

Administration 
Employment  Service  Program  Reporting 

System 
1205-0240:  ETA  RC  79 
Quarterly 

State  or  local  governments 
208  respondents:  10,320  hours:  1  form 

The  Employment  Service  Program 
Reporting  System  is  to  provide  data  on 
State  public  employment  service  agency 
program  activity  and  expenditures, 
including  services  to  veterans,  for  use  at 
the  Federal  level  by  the  U.S. 
Employment  Service  and  the  Veterans' 
Employment  and  Training  Service  in 
program  administration  and  to  provide 
reports  to  the  President  and  Congress. 
Form  VETS-200  is  being  revised  to 
provide  an  additional  column  for 
reporting  of  Total  Applicants  for  each  of 
the  DVOP  and  LIVER  sections. 


Extension 

Employment  and  Training 

Administration 
Benefit  Appeals 
1205-0172,  ETA  5130/MA  5-130 
Monthly 

State  or  local  governments 
53  respondents;  2,544  hours;  1  form 

This  report  is  used  to  monitor  the 
benefit  appeals  process,  to  evaluate 
compliance  with  appeals  promptness 
standards  and  to  develop  plans  for 
remedial  action.  The  report  is  also 
needed  for  budgeting  and  workload 
figures. 

Signed  at  Washington,  DC  this  5th  day 
June.  1986. 

Paul  E.  Laison, 

Departmental  Clearance  Office. 

|FR  Doc.  88-13079  Filed  6-9-86:  8:45  am) 
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Office  of  Assistant  Secretary  for 
Veterans  Employment  and  Training 

Secretary  of  LatxM-'s  Committee  on 
Veterans'  Employment;  Meeting 

The  Secretary's  Committee  on 
Veterans'  Emplojinent  was  established 
under  Section  308,  Title  III,  Pub.  L.  97- 
306  "Veterans  Compensation,  Education 
and  Employment  Amendments  of  1982," 
to  bring  to  the  attention  of  the  Secretary, 
problems  and  issues  relating  to 
veterans'  employment. 

Notice  is  hereby  given  that  the 
Secretary  of  Labor's  Committee  on 
Veterans'  Employment  will  meet  on 
Tuesday,  July  8, 1986,  at  10:00  A.M..  in 
the  Secretary's  Conference  Room,  S- 
2508.  FPR 

Items  to  be  discussed  are: 
Employment  and  Training  Issues: 
Expansion  of  Entrepreneurship  Program: 
Private  Sector  Initiatives  Report:  Public 
Sector  Coordination  Report. 

The  public  is  invited. 

Signed  at  Washington.  DC  this  Sth  day  of 
|une.  1986. 
Donald  E.  Shasteen. 
Assistant  Secretary  for  Veterans' 
Employment  and  Training. 
(FR  Doc.  86-13078  Filed  6-9-86;  8:45  am) 
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Employment  and  Training 
Administration 

I TA-W- 15,4471 

American  Thread  Co^  Tallapoosa,  GA; 
A  Furttier  Determinatton 

Pursuant  to  the  U.S.  Court  of 
International  Trade  (USCTT)  remand, 
dated  April  2. 1986,  in  Donna  Kelley.  pro 


se.  V.  Secretory  of  Labor  (USCIT  No.  85- 
03-00437)  concerning  the  denial  of 
certification  for  workers  at  the 
American  Thread  Company,  Tallapoosa. 
Georgia,  the  Department  makes  the 
following  further  determination. 

The  Court  found  that:  (1)  There  was 
some  question  as  to  whether  the  sales 
data  represented  total  corporation  sales 
of  Tallapoosa's  sales;  (2)  the 
Department's  survey  of  American 
Thread's  customers  does  not  provide 
sufficient  support  for  the  Secretary's 
denial  of  eligibility  to  apply  for  trade 
adjustment  assistance:  and  (3)  the 
Secretary  should  have  included  in  the 
survey  or  indicated  in  the  record  the 
reason  for  failing  to  include  the 
Canadian  firm  which  had  decreased  its 
purchases  by  a  greater  amount  than  any 
other  firm  in  the  survey  for  the  first  eight 
months  of  1984  compared  to  the  same 
period  in  1983. 

On  remand,  the  Office  of  Trade 
Adjustment  Assistance  received 
evidence  from  American  Thread  that  the 
sales  data  obtained  from  them  during 
the  investigation  represented  total 
corporate  sales  of  industrial  thread,  not 
Tallapoosa's  sale.  The  Tallapoosa  plant 
produced  an  intermediate  product  that 
was  finished  at  another  plant  before  it 
could  be  marketed. 

Also  on  remand,  an  addition  error 
was  found  on  the  data  sheet  for 
corporate  sales  in  the  first  quarter  of 
1982.  The  correction  results  in  a 
substantially  lower  1983  quantity  sales 
decline.  The  corrected  data  also 
establish  that  sales  decreased  only 
marginally  from  1982  to  1983,  rather  than 
declining  amount  as  relied  upon  by  the 
Court  in  remanding  the  matter.  In  this 
corrected-context  ttie  results  of  the 
Department's  survey  of  customers  (e,g. 
those  with  declining  purchases  from  the 
subject  firm  and  no  imports)  is 
significant 

With  respect  to  the  Department's 
survey,  a  list  of  customers  was  provided 
by  the  petitioning  firm.  Most  of  the 
customers  on  the  list  had  substantially 
Increased  their  purchases  from 
American  Thread  in  1983  compared  to 
1982  and  were  not  surveyed  since  there 
was  no  actual  adverse  impact  on 
American  Thread's  sales  by  these 
customers.  The  Department  received 
responses  from  most  of  the  remaining 
customers  on  the  list  which  had 
decreased  purchases  from  American 
Thread  in  1983  compared  to  1982.  On 
remand,  the  Department  surveyed  the 
only  remaining  customer  from  which  a 
response  was  not  received.  The 
customers  surveyed  accounted  for  a 
substantial  percent  of  American 
Thread's  1983  sales  decline  and  the 
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surveyed  results  are  a  substantial  basis 
for  the  purpose  of  determining  whether 
increases  of  imports  contributed 
importantly  to  decreased  production  or 
sales  and  to  worker  separations.  See, 
e.g..  Estate  ofFinkel  v.  Donovan  814  F. 
Supp.  1245, 1250-51  (1985).  All  responses 
reported  no  import  purchases. 
Therefore,  it  cannot  be  found  that  the 
customers  responsible  for  a  substantial 
portion  of  the  1983  sales  decline  reduced 
their  purchases  due  to  increased  import 
purchases. 

As  the  Ck)urt  noted,  in  order  to  be 
eligible  to  apply  for  trade  adjustment 
assistance,  the  petitioners  must  show, 
among  other  things,  that  sales  or 
production  or  both  of  the  workers'  firm 
have  decreased  absolutely  during  the 
relevant  time  period.  Kelley  v.  Brock, 
No.  86-39.  slip  op.  2  fn  1.  With  respect  to 
the  first  nine  months  of  1984.  the  record 
clearly  shows  that  petitioners  failed  to 
establish  this  element  of  their  claim 
because  the  firm  experienced  an 
increase  in  overall  sales  of  industrial 
thread  compared  to  the  same  period  in 
1983. 

With  respect  to  the  Court's  objection 
concerning  the  absence  of  the  Canadian 
customer  from  the  Department's  survey, 
the  Department,  on  remand,  obtained 
evidence  from  both  American  Thread 
and  the  Canadian  customer  that  its 
purchases  from  American  Thread  were 
only  for  the  Canadian  market.  The 


Canadian  Arm  was  omitted  from  the 
Department's  survey  because  those 
sales  were  for  the  export  market.  Sales 
to  the  export  market  would  not  probide 
a  basis  for  certification. 

Conclusion 

After  reconsideration.  I  reaffirm  the 
original  denial  of  eligibility  to  apply  for 
adjustment  assistance  to  workers  at 
American  Thread  Company,  Tallapoosa, 
Georgia. 

Signed  at  Washington.  DC.  this  23rd  day  of 
May  1986. 

Robert  O.  Deslongchamps. 
Director.  Office  of  Legislation  and  Actuarial 
Services.  UIS. 
|FR  Doc.  88-13075  Filed  6-9-86;  8:45  ami 
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Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  20, 1986. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  20. 1986. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW.,  Washington. 
DC  20213. 

Signed  at  Washington.  DC,  this  30th  day  of 
May  1986. 
Marvin  M.  Fooks, 

Director,  Off  ice  of  Trade  Adjustment 
Assistance. 
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PsMonar  Unon/wockara  or  tofmar  wohten  d— 


Hughes  Toot  Co.  (workers)..- 
Dresser-Magcobar  (wxliars)- 
Welpro.  Inc  Iworkers).. 


Reichard  Comaton.  Inc  tuaimtt 

Chnaana  Oraaa  Co  (ILGWU) 

Mavanck  Tube  Co«D  (USWA) 

F  E   Hale  Manufaciunng  Co  (coinpany) 

kKVK)  Sleet  Kihnng  Co    Minorca  Mne  (USWA)- 

Kaoer  Sleet  Cotd  (Batermakera) 

Bumhani  Trucking  kw.  (workers) 

kiryco.  Inc.  (workers) 

Spicer  Transnusaion  (UAW) 

Gener  Trucking.  Inc  (workers) 

ForsXem  Slioe  Co  (woikers) 

Texas  Flange  (workers)  . 


Wei  Made  Dress  Corp  (concany) 

Maul  Tectmotogy  Co.  (QPPAW) 

Hokday  Atiparel.  kw:.  (workers) 

Traneua  t  vmant  Corp  (workers) 

MagK  Marker  Industties.  Itk  icompeny).. 
Crane  Company  (US\MA)  a  (company).. 
Xco  ol  Colorado,  mc  (workers) . 


Stanley  Blacker  Now  tor  Women  (IL6WU)- 

General  Brewaig  Co.  (workers) 

MorvOik  Tank,  Inc.  (workers) .»   


Smih  Energy  Services  (workers) 

Dresser  Industnes.  Swaco  Oh.  (workers).. 


Location 


Zmc  Oiide  PlwM  IMemakonal  Chemical 


ASARCO.  mc 
workers). 

SmiBi  VWor  Corp.  (USWA) 

Pam  Jo  Manulactowig  Co.  (worlMn).. 

Macwt<»<a  Wira  Ropa  Co.  (UAW) 

rCo  (UBW) 


Energy  Mwkjiacwwig  Ca  (ACTWU). 

Baker  Service  Tools  (workers) 

Prene  Erwrgy  (NMirkers)  — 


NO 
N0„ 
NO.. 
PA._ 
Shenvdoah.  PA.. 

Unon,  MO — 

rivnanier,  nT 

Vkgra.MN 

CA 


West  Milwaukee.  Wl.. 
Wesi  MiToaukee,  Wl .. 

Tolado  OM 

WMwIon,  NO...-......™. 


TX 

Wanan,  Bl 

RhMVWv  ^^j ......* 

HoMayaburg.  PA„ 

AHanca.  OH 

Tramon,  NJ . 

Owttanooga.  TN„. 
CO 


Naw  York.  NV 

Vanoouwar.  WA — 
NO 


GoUan.  Co 

NO.. 


Cokxrttut.  OH.. 


NJ„ 


Dale 
rscarvad 


TN.. 

31.  Paul.  MN.. 
WY... 


WMIord  C)l)f  NO- 


s/28/ee 

5/27/86 
5/27/86 
5/27/86 
5/20/86 
5/20/86 
5/27/86 
5/27/86 

5/5/86 
5/27/86 
5/27/86 
5/27/86 
5/27/86 
5/20/86 
5/12/86 
5/26/86 
5/26/86 
5/14/86 

5/9/86 
V2e/86 
5/28/86 
5/16/86 
5/22/86 
5/26/86 
5/27/86 

5/14/86 
5/22/86 

5/20/86 

5/22/86 
5713/86 
5/20/86 
5/20/86 

5/5/86 
5/15/86 

5/9/86 


Dalaol 


Petition  No. 


5/21/86 
5/19/86 
5/13/86 
5/16/86 
5/19/86 
5/15/86 

5/8/86 
5/15/86 
4/25/86 
5/22/86 
5/22/86 
5/16/86 
5/19/86 

5/3/86 

5/1/86 
5/19/86 
5/14/86 
5/12/86 

5/2/86 
5/21/86 
5/19/86 
4/29/86 
5/19/86 
5/16/86 
5/15/86 

5/8/86 
5/5/86 

S/1S/86 

5/19/86 
5/V86 

5/14/86 

5/14/86 
5/1/86 

5/12/86 
5/1/86 


TA-W-1 7.454 
TA-W-1 7.455 
TA-W-1 7.456 
T/^-W-17,457 
TA-W-1 7.456 
TA-W-1 7.459 
T/^-W- 17.460 
T/V-W-17.461 
T/UW- 17.462 
TA-W-1 7.463 
TA-W-1 7.464 
TA-W-1 7.465 
TA-W-17.466 
TA-W-1 7.467 
T/^-W-1 7.468 
TA-W-1 7.466 
TA-W-1 7,470 
TA-W-17.471 
TA-W-1 7.472 
TA-W-1 7.473 
TA-W-1 7.474 
TA-W-1 7.475 
TA-W-17.476 
T/^W- 17.477 
TA-W-17.478 

TA-W-17,479 
T>k-W- 17.480 

TA-W-17.481 

TA-W-1 7,482 
T/^-W-1 7,463 
TA-W-1 7,484 
TA-W-1 7,485 
TA-W- 17,486 
TA-W-17.487 
TA-W-17.48e 


Arkdes  produced 


Supply  bits  to  dnHers/producers  ol  oil 

Supply  dnOmg  lk«d  additives  tor  ol  dnikng. 

ProvKles  kxM  lor  ot  companies 

Iron  o»de  pigments 

WoTDen  s  dresses 

Ol  country  tubular  goods 

Piano  parts. 

Taconrte  mmmg. 

on  oil  ng  platlorme  and  other  steel  labncaled  proAx:ts. 

Truck  hauling  lor  Inryco,  Inc. 

Metal  labncanon 

Heavy  and  medwm  duty  truck  transmissKjns. 

Move  and  supply  oil  well  ngs. 

Mens  shoes 

Oil  ng  mechme  work  manutscture  and  repair. 

Women  dresses  and  sponswear 

(jlass  container  lormng  machmery. 

Lackes  Mouses  and  lackets 

Forged  steel  products. 

Writing  instruments. 

Steel  valves. 

Mud-toggmg  (crude  on  dNkng). 

Showroom  and  sampiemakers. 

Lucky  Lager  Beer 

Supplies   labor   lor   constniclion  and  ma«itenanee  ol  0* 

productxxi  and  processvig  equipmenL 
Onwell  skmutabon. 
Canttitugea.  mud  cleaners,  d-sanders,  d-silters,  lor  o*  wei 

axplorason. 
Zinc  omde. 

Cwnera  Sipods  and  kght  lor  photography. 
veer. 
rope,  strand,  skngs  and  aircrafl  assemhkes. 


Man.  ladna.  boys  Jackets  car  ooets  and  ladws  coats. 
Supply  toots  to  oi  weis. 
Crude  pi. 
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AppeNOtx— Continued 


Uaoa/aKKkart  ar  larawr  wo*aiB  fli— 


Wilhslan  Industnal  Supply  C^orp  <WlSCO) 
Wilkston  Steel  Wortis  (company) ^^..  _ 


(ThelBuddCo  (UAW) 

Osn  Hhwr.  Inc  ^wof^swl »•». 

ERCO  ladustoas.  tnc  (workanl..... 
Moore  Mill  A  Lumbar  Co  (LPIW)..- 
Musiar^  Tnpsaiwr  Inc  (comparry).. 
Pitman  Caawg  (wortiersl. . 


Rubin  Grab  &  Son  (ACTWU) 

Te«  Tec  Widustnei  Inc  (workers).. 

Toky  Fashons  k«c  (tLGWU) 

2e«er  Corp  (workerst 


Locatnn 


wmiston,  NO 

Wilkston,  NO 

Eulaula.  AL 

Franktort  OH. 

Wetumpka,  Al 

Monroe,  LA 

Bandan.  OR 

Corpus  ChQSti  TX — 

Williston,  NO 

Chicago.  II 

Auburn,  ME _.. 

Unton  (Sty.  NJ __ 

Oefianoa,  OH — 


s/s/a6 

5/26/86 

S/7/M 
W88 

&/i4/a6 

5/7/96 
S/7/N 

V27/ae 

5/22/86 
V7/M 
5/22/86 
5/20/86 
5/14/86 


5/12/86 
&/2t/M 

S/3/86 
S/B/86 

s/s/eb 

5/1/86 


5/15/86 

5/15/86 

S/V86 

5/1/86 

5/13/86 

5/9/88 


No. 


TA-W-17.489 
TA-tW-1 7.490 

TA-W-17,491 
TA-W-1 7.492 
TA-W-1 7,493 
TA-W-17,494 
TIMW-17.49S 
TA-«V-1 7.496 
TA-W-1 7.497 
TA-W-1 7.496 
TA-W-I7.49e 
T/k-W- 17,500 
TA-W-1 7.501 


l^kitea  ikarlTinil 


Suppist  laaaits'iiiiii imtoroi 

Fabncason/wakkt  oi  at  *m  products 

sheet  metal 
Vwn 

Heevy  truck  wheels. 

Yant 

supiuin  cnmaw 


SiKicktool.  down  hole  shock  abeortterB. 

Oikekl  sarvcea 

Leatiar  and  wova*  ctoai 

Fittwa.  ekaa  w«d  roks  lor  copy  wacnm. 

Ladws  coats. 


|FR  Doc  86-13074  Filed  6-©-«6;  8:45  BTn| 

BtLUNC  CODE  «SS»-S(HII 

Trade  Adfustment  Assistance  (TAA) 
Program;  General  AdmMstratton 
Letter  on  Operating  Instructions  tor 
Imptewenting  Amendments  to  the  TAA 
Program  in  Public  Law  99-272,  The 
Consolidated  Omnibus  Budget 
ReconcUiaHon  Act  of  1985 

Title  XIII  of  Pub.  L.  99-272.  The 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  enacted  on 
April  7. 1988,  amends  the  trade 
adjustment  assistance  provisions  of  the 
Trade  Act  of  1974  by  extending  the 
program  for  six  (6)  years  to  September 
30. 1991;  requiring  eligible  workers  to 
participate  in  a  job  search  program, 
where  reasonably  available,  as  a 
condition  for  receiving  trade 
readjustment  allowance  (TRA) 
payments;  changing  the  number  of 
weeks  of  employer  authorized  leave 
credited  to  satisfy  the  26  weeks  of 
employment  in  the  last  52  weeks  to 
qualify  for  TRA;  extending  the  period  to 
receive  basic  TRA  from  52  weeks  to  104 
weeks  (no  increase  in  the  number  of 
weeks  payable);  and  making  other 
changes.  The  law  also  authorized  the 
restoration  of  TRA  payments  to  eligible 
workers  retroactively  to  weeks 
beginning  af^er  December  18, 1985. 

The  General  Administration  Letter 
(GAL)  provides  operating  instructions  to 
State  Employment  Security  Agencies  for 
implementing  and  administermg  the 
amendments  to  the  TAA  program.  The 
GAL  published  below  was  mailed  to  all 
State  agencies  on  May  23, 1986. 

Signed  at  Washington,  DC.  this  29th  day  of 
May  1988. 
Roger  D.  Semerad, 

Assistant  Secretary  of  Labor. 

U.S.  DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administratioii  ,    '  s 

Washington.  D.C  20213 


Classification  Trade  AcL 

Correspondence  Symbol  TET. 

Date:  May  23, 1966. 
Expiration  Date:  May  31. 1987. 

Directive:  General  Administration  Letter 
No.  7-88 

To:  All  State  Employment  Security 
Agencies 

From:  Barbara  Ann  Farmer,  Acting 
Administrator.  Office  of  Regional 
Management 

Subject:  Operating  Instructions  for 
Implementing  Amendments  to  the 
Trade  Adjustment  Assistance 
(TAA)  Program  in  Pub.  L  (PX.)  99- 
272,  The  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985 

1.  Purpose,  To  inform  State  agency 
officials  of  tbetr  responsibilities  for 
implementing  and  administering  the 
amendments  to  the  TAA  program  in 
Title  XIII  of  Pub.  L.  99-272,  The 
Consolidated  Onuiibus  Budget 
Reconciliation  Act  of  1985  (1966 
amendments). 

2.  Reference.  Trade  Act  of  1974,  Pub. 
L.  93-618,  as  amended  by  Pub.  L.  99-272. 

3.  Background.  The  Trade  Act  of  1974 
provides  adjustment  assistance  in  the 
form  of  reemployment  services,  training, 
job  search  and  relocation  allowances 
and  trade  readjustment  allowances 
(TRA)  to  individuals  whose 
unemployment  is  linked  to  increased 
imports  of  foreign-made  products.  Pub. 
L.  99-272.  enacted  on  April  7, 1968. 
amends  the  trade  adjustment  assistance 
provisions  of  the  Trade  Act  of  1974  by 
extending  the  program  for  six  (6)  years 
to  September  30, 1991;  requiring 
participation  in  a  job  search  program, 
where  reasonably  available,  as  a 
condition  for  receiving  TRA  payments: 
changing  the  number  of  weeks  of 
employer  authorized  leave  credited  to 
satisfy  the  26  weeks  of  employment  in 
the  last  52  weeks  to  qualify  for  TRA: 
extending  the  period  lo  receive  basic 
TRA  from  52  weeks  to  104  weeks  (no 
increase  in  the  number  of  weeks 
payable):  and  making  other  changes. 


While  operating  instructions  for 
implementing  amendments  restoring 
TRA  payments  to  eligible  workers  have 
already  been  communicated  to  State 
agencies,  they  are  also  included  herein. 

4.  Effective  Dates:  TTie  amendments  to 
Chapter  2  (Adjustment  Assistance  for 
Workers)  of  Title  II  of  the  Trade  i\ct  of 
1974.  in  Pub,  L  99-272,  became  effective 
on  April  7. 198a 

The  job  search  program  amendment 
applies  to  workers  certified  Xinder 
petitions  for  trade  adjustment  assistance 
that  were  filed  with  the  Department  on 
or  after  April  7, 1986. 

The  payment  of  TRA  to  eligible 
workers  is  authorized  retroactively  to 
weeks  beginning  after  December  18. 
1965. 

No  assistance,  allowances,  or  any 
other  payment  may  be  provided  under 
Chapter  2  of  Title  II  of  the  Trade  Act  of 
1974.  after  September  30. 1991. 

5.  Basic  Provisions  of  1906 
Amendments. 

a.  Job  Search  Program.  Amended 
Section  231(a)  requires  workers  to 
participate  in  a  job  search  program  (JSP) 
as  a  condition  for  receiving  trade 
readjustment  allowances  (TRA).  except 
where  the  Secretary  determines  that  a 
)SP  is  not  reasonably  available. 

A  |SP  means  a  job  search  workshop 
or  a  job  fmding  dub. 

(1 )  fob  search  workshop  means  a  1  to 
3  day  seminar  designed  to  provide 
participants  with  knowledge  that  will 
enable  the  participants  to  find  jobs. 
Subfects  should  include,  but  not  be 
limited  to.  labor  market  information, 
resume  waiting,  interviewing  techniques, 
and  techniques  for  finding  job  openings. 

(2)  fob  finding  club  means  a  job 
search  workshop  which  includes  a 
period  of  1  to  2  weeks  of  structured, 
supervised  activity  in  which  participants 
attempt  to  obtain  jobs. 

Workers  certified  for  TAA  under 
petitions  filed  on  or  after  April  7. 1986 
are  subject  to  the  job  search  program. 
Because  there  is  a  time  lag  between  the 
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filing  of  petitions  and  issuing 
determinations  on  those  petitions, 
workers  will  not  be  subject  to  the  )SP 
provision  for  several  months. 

Separate  operating  instructions  for 
implementing  the  job  search  program 
will  be  furnished  to  State  agencies  in  a 
subsuquent  GAL 

b.  Qualifying  Requirements  for  TRA. 
Amended  Section  231(a)(2)  changes 
weeks  of  employer-authorized  leave  that 
can  be  counted  to  quaUfy  for  TRA  for 
workers  who  have  been  on  leave  for 
purposes  of  maternity,  injury,  vacation, 
military,  sickness,  and  service  as  a  labor 
organization  representative.  A 
maximum  of  7  weeks  credit  for  these 
specified  types  of  leave  can  be  used  in 
establishing  that  the  worker  had  at  least 
26  weeks  of  employment  in  the  52  weeks 
ending  with  the  week  of  separation,  at 
wages  of  $30  or  more  a  week,  in 
adversely  affected  employment  with  a 
single  firm  or  subdivision  of  a  Tirm.  All 
weeks  of  leave  in  which  a  worker 
received  workers'  compensation  can  be 
used  to  satisfy  the  26  week  requirement. 
Weeks  of  qualifying  leave  include: 

(1)  Employer  authorized  leave  for 
purposes  of  vacation,  sickness,  injury, 
maternity,  and  inactive  or  active  duty 
military  service  for  training. 

(2)  Disability  that  is  compensable , 
under  a  workers'  compensation  law  or 
plan  of  a  State  or  the  United  States. 

(3)  Employment  that  was  interrupted 
in  order  to  serve  as  a  full-time 
representative  of  a  labor  organization  in 
such  firm  or  subdivision. 

In  the  case  of  weeks  described  in 
paragraphs  (1)  and  (3),  or  both,  not  more 
than  7  weeks  may  be  treated  as  weeks 
of  employment.  Up  to  26  weeks  of  leave 
described  in  paragraph  (2)  may  be  used. 

This  change  in  crediting  weeks  of 
speciHed  leave  to  qualify  for  TRA  will 
apply  only  to  initial  claims  filed  by 
eligible  workers  on  or  after  April  7, 1986. 

c.  Duration  of  TRA.  Amended  Section 
233(a)(2)  expands  the  time  period  for 
paying  basic  TRA  benefits  from  52 
weeks  to  104  weeks.  While  this 
amendment  extends  the  payment  period 
it  does  not  change  the  number  of  weeks 
payable. 

An  individual  shall  not  be  paid  basic 
TRA  for  any  week  after  the  104-week 
eligibility  period  beginning  with  the  first 
week  following  the  Tirst  week  in  the 
period  covered  by  the  certification  with 
respect  to  which  the  individual  has  first 
exhausted  all  rights  to  regular  UI 
compensation. 

Only  those  claimants  with  52  week 
TRA  eligibility  periods  ending  on  or  , 
after  April  7, 1986,  will  have  their 
eligibility  periods  extended  to  104 
weeks.  Additional  weeks  of  TRA  for 


training  may  be  paid  beyond  the  104- 
week  basic  TRA  eligibility  period. 
Workers  interested  in  pursuing 
training  should  be  advised  of  the  210 
day  time  limit  for  filing  a  bona  fide 
training  application  to  quality  for  the 
additional  weeks  of  TRA. 

d.  Limit.  No  weekly  TRA  will  be  paid 
to  a  worker  who  receives  on-the-job 
training  during  the  week.  The  amended 
Section  233(e)  becomes  effective  for 
weeks  beginning  on  or  after  April  7, 
1986. 

e.  Advising  TRA  Claimants  to  Apply 
for  Training.  Amended  Section  239(f) 
requires  the  State  Ul  agency  to  advise 
each  adversely  affected  worker  who 
files  a  claim  for  TRA  to  apply  for 
training  with  the  State  agency 
responsible  for  providing  reemployment 
services. 

State  UI  agency  records  must  be 
documented  to  show  that  the  claimant 
was  properly  advised  to  apply  for 
training  with  the  appropriate  agency. 

f.  Delivery  of  Reemployment  Services. 
Amended  Section  239(f)  also  requires 
the  State  agency  providing 
reemployment  services,  including 
training,  to  interview  the  adversely 
affected  worker,  within  60  days  after  the 
worker  makes  application  for  training, 
regarding  suitable  training  opportunities 
available  under  Section  236  of  the  Trade 
Act  of  1974,  and  to  review  those 
opportunities  with  the  worker. 

"The  State  agency  must  dociunent  its 
records  to  show  that  the  interview  was 
held  with  the  worker  within  the  60-day 
period. 

g.  Approval  of  Training.  Amended 
Section  236(a)(1)  provides  that  the 
Secretary  of  Labor,  through  the 
designated  agenc(ies)  in  the  State,  shall 
approve  a  worker's  application  for 
training  when  the  five  criteria  for 
approval  in  section  236  of  the  Trade  Act 
are  met  and  funds  for  training  are 
available.  The  five  criteria  are:  " 

(1)  There  is  no  suitable  employment 
(which  may  include  technical  and 
professional  employment)  available  for 
an  individual.  For  purposes  of  this 
section,  the  term  "suitable  employment" 
means,  with  respect  to  an  individual, 
work  of  substantially  equal  or  higher 
skill  level  than  the  individual's  past 
adversely  affected  employment,  and 
wages  for  such  work  at  not  less  than  80 
percent  of  the  individual's  average 
weekly  wage; 

(2)  The  individual  would  benefit  from 
appropriate  training; 

(3)  There  is  a  reasonable  expectation 
(not  necessarily  a  prior  guarantee)  of 
employment  following  completion  of 
training; 

(4)  Approved  training  is  available  to 
the  individual  from  governmental 


agencies  or  private  sources,  which  may 
include  area  vocational  education 
schools  (as  defined  in  section  195(2)  of 
the  Vocational  Education  Act  of  1963), 
and  employers;  and 

(5)  The  individual  is  qualified  to 
undertake  and  complete  such  training.- 

The  e^ect  of  this  change  is  to  make 
training  an  entitlement  subject  to  the 
availability  of  funds.  However,  it  does 
not  change  the  existing  policy  that  job 
search  and  relocation  allowances  are 
entitlement  services  during  the  program 
year,  and  that  program  funds  must  be 
reserved  for  these  entitlement  services. 

The  criterion  concerning  reasonable 
expectation  of  employment  at  the 
conclusion  of  training  is  clarified  by 
amended  Section  236(a)  to  indicate  that 
reasonable  expectation  of  employment 
does  not  mean  employment  immediately 
upon  completfon  of  training.  While 
inunediate  employment  is  not  required, 
approval  of  training  must  continue  to  be 
in  occupational  areas  that  are  in 
demand. 

h.  Approved  Training.  Section  236(a) 
is  amended  to  add  training  opportunities 
under  Title  III  of  the  Job  Training 
Partnership  (JTPA)  and  training 
approved  by  private  industry  councils 
(PlCs)  under  section  102  of  JTPA,  to 
those  opportunities  already  available  to 
eligible  workers.  The  State  agency 
providing  reemployment  services, 
including  training,  is  required  to  insure 
that  trade  impacted  workers  are 
provided  opportunities  to  participate  in 
JTPA  training  programs  that  satisfy  the 
approval  criteria  under  section  236  of 
the  Trade  Act  of  1974,  if  training  costs 
are  to  be  paid  with  TAA  funds  and/or 
workers  wish  to  claim  the  additional  26 
weeks  of  TRA. 

i.  Cost  of  training.  Section  236(a)  is 
further  amended  to  provide  that  no 
training  costs  may  be  paid  under  any 
other  Federal  law  when  the  costs  of 
training  are  paid  with  TAA  program 
funds;  nor  may  TAA  program  funds  be 
used  to  pay  training  costs  when 
payment  is  made  in  part  or  whole  under 
any  other  Federal  law. 

Amended  Section  236(d)  requires  that 
the  following  conditions  must  be 
satisfied  for  approving  and  paying  the 
cost  of  on-the-job  training: 

(1)  No  currently  employed  worker  is 
displaced,  including  partial 
displacement  such  as  a  reduction'in  the 
hours  of  non-overtime  work,  wages,  or 
employment  benefits; 

(2)  Training  does  not  impair  existing 
contracts  for  services  or  collective 
bargaining  agreements; 

(3)  In  the  case  of  training  which  would 
be  inconsistent  with  the  terms  of  a 
collective  bargaining  agreement,  written 


concurrence  must  be  obtained  from  the 
concerned  labor  organization; 

(4)  No  other  individual  is  on  layoff 
frojn  the  same  or  any  substantially 
equivalent  job  for  which  such  eligible- 
worker  js  being  trained; 

(5)  The  employer  has  not  terminated 
the  employment  of  any  regular  employee 
or  otherwise  reduced  the  workforce  with 
the  intention  of  filing  the  vacancy  so 
created  by  hiring  the  eligible  worker, 

(6)  The  job  for  which  the  eligible 
worker  is  being  training  is  not  being 
created  in  a  promotional  line  that  will 
infringe  in  any  way  upon  the 
promotional  opportunities  of  currently 
employed  individuals: 

(7)  The  training  is  not  for  the  same 
occupation  as  that  from  which  the 
worker  was  separated  and  with  respect 
to  which  such  worker's  group  was 
certified; 

(8)  The  employer  certifies  that  the 
employer  will  continue  to  employ  the 
eligible  worker  for  at  least  26  weeks 
after  completing  the  training,  if  the 
worker  desires  to  continue  such 
employment,  and  the  employer  does  not 
have  due  cause  to  terminate  the 
employment; 

(9)  The  employer  has  not  received 
payment  under  any  other  on-the-job 
training  provided  by  such  employer 
which  failed  to  meet  the  requirements  of 
(1)  through  (6)  above;  and 

(10)  The  employer  has  not  taken,  at 
any  time,  any  action  which  violated  the 
terms  of  any  certification  described  in 
(8)  above  made  by  the  employer  with 
respect  to  any  other  on-the-job  training 
provided  by  the  employer  for  which  the 
Secretary  has  made  payment. 

Agreements  used  by  the  State  agency 
in  establishing  on-the-job  training 
programs  with  employers  should  be 
amended  to  reflect  the  above  conditions. 

j.  TRA  payments.  Retroactive  claims 
of  eligible  workers  may  be  approved  for 
weeks  of  unemployment  beginning  with 
the  first  week  after  the  week  which 
included  December  18, 1985.  Workers 
who  had  TRA  payments  terminated  for 
weeks  beginning  after  December  19, 
1985  should  be  informed  of  the 
enactment  of  P.L  99-272,  the  restoration 
of  TRA  payments,  and  their  right  tq  file 
claims  for  weeks  of  unemployment 
beginning  subsequent  to  the  week  of 
December  19. 1985.  (Most  States  will 
have  completed  this  action  based  on 
prior  operating  instructions  issued  by 
this  Department.) 

Claims  for  weeks  beginning  before 
April  7, 1986  (or,  if  later,  before  potential 
claimants  are  notified  of  their  potential 
entitlement  to  retroactive  benefits)  are 
not  subject  to  the  application  of  the 
Extended  Benefits  (EB)  work  test,  nor  to 
the  State  agency  timely  filing 


requirements.  TRA  claimants  are    , 
subject  to  these  requirements  for  weeks 
of  unemployment  beginning  after  the 
date  they  are  notified  of  such 
requirements. 

With  weeks  of  unemployment 
beginning  on  or  after  March  1, 1986, 
TRA  weekly  payments  are  subject  to  a 
4.3  percent  reduction  under  Federal  law. 

A  separate  Fiscal  Letter  will  be  issued 
which  will  address  all  aspects  of 
funding  for  TAA  payments  including  the 
proper  coding  of  claims-related 
activities. 

7.  Actions  Required.  SESAs  should 
implement  the  worker  adjustment 
assistance  provisions  of  Title  XIII  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  immediately 
by  taking  the  following  actions: 

(a)  Inform  local  office  staffs  of  the 
changes  to  the  trade  adjustment 
assistance  provisions  of  the  Trade  Act 
of  1974. 

(b)  Notify  all  TRA  claimants  with 
existing  benefit  periods  of  the  provisions 
in  the  new  legislation  and  the  potential 
impact  on  retroactive  TRA  payments  to 
December  18, 1985  and  future 
entitlement  for  TRA  payments  and  other 
forms  of  trade  adjustment  assistance. 

(c)  Revise  and  print  forms  and 
pamphlets  to  reflect  the  new 
amendments  to  the  Trade  Adjustment 
Assistance  program. 

(d)  Conduct  staff  training  on  changes 
to  the  program. 

(d)  Develop  working  relationships 
with  the  State  JTPA  agency  where  they 
do  not  already  exist  to  insure  that 
training  oppportunities  available  under 
its  programs  will  also  be  made  available 
to  trade  impacted  workers. 

8.  Inquiries.  Inquiries  should  be 
directed  to  the  appropriate  regional 
office. 

(FR  Doc.  86-13077  Filed  6-S-86:  8:43  am) 
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Pension  and  Welfare  Benefits 
Administration 

(ProMbttcd  Transactton  Exemption  86-67; 
Exemption  Application  No.  D-5847  et  ■!.] 

Grant  of  Individual  Exemptions;  Union 
Annuity  Pension  Plan,  et  al. 

agency:  Penion  and  Welfare  Benefits 

Administration,  Labor. 

action:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transactions  restrictions 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 


Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Fuidings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Union  Annuity  Pension  Plan  (the  Plan) 
Located  in  Milwaukee,  Wisconsin 

(Prohibited  Transaction  Exemption  86-67: 
Exemption  Application  No.  D-5847] 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  provision  of  long  term  mortgage 
financing  by  the  Plan  to  property  owners 
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where  such  financing  is  to  be  used  to 
retire  construction  loans  extended  by 
banks  vvhicb  are  non-fidiiciary  parties  in 
interest  with  respect  to  the  Han. 
provided  that: 

A.  Such  mortgage  loan  is  expressly 
approved  by  a  fidlciary  independent  of 
the  constnction  lender  who  has 
authority  to  manage  or  control  those 
Plan  assets  being  invested; 

B.  Hie  tertns  of  each  such  transaction 
is  not  less  favorable  to  the  Plan  than  the 
terms  generally  availat>le  in  an  aim's- 
length  transaction  between  unrelated 
parties;  and 

C.  No  investment  management, 
advisory,  underwriting  or  sales 
commissioD  or  similar  compensation  is 
paid  to  the  construction  lender  with 
regard  to  such  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
2. 1966  at  51  FR 11367. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  S23-8194.  (This  is  not  a  toll-free 
number.) 

(Prohibited  Transaction  Exemption  86-68: 
Application  No.  D-«942] 

Security  Padfk  National  Bank  (the 
Bank)  Located  In  Los  Angides,  CA 


Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  (1)  effective  June  1, 1979.  the  provision 
by  the  Bank  of  a  line  of  credit  (the  Loan) 
to  Desert  Horizons,  Inc.  (DH),  a  wholly- 
owned  subsidiary  of  the  Alaska 
Teamsters-Employer  Pension  Plan  (the 
Plan);  (2)  effective  June  1, 1979.  the 
guarantee  (the  Guarantee)  of  the  Loan 
by  the  Plan;  and  (3)  effective  October  1. 
1981,  the  purchase  by  the  Bank  in 
October.  1981,  of  a  Class  C  membership 
(the  Membership)  in  the  Desert  Horizons 
Country  Club,  a  wholly-owned 
subsidiary  of  DH. 

The  applicant  was  unable  to  notify 
interested  persons  within  the  time 
period  specified  in  the  Federal  Register 
notice  published  on  December  30. 1985. 
Interested  persons  were  notified  on 
March  19. 1986  and  advised  of  their  right 
to  comment  or  request  a  hearing  within 
30  days  from  the  receipt  of  their 
notification. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 


proposed  exemptioa  pubUsbed  on 
December  30. 1966  at  50  FR  53219. 

Effective  Dates:  The  effective  date  of 
this  exemption  is  June  1. 1979  with 
respect  to  the  Loan  and  the  G«iarantee, 
and  October  1, 1981  with  respect  to  the 
purchase  of  the  Membership. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-6194.  (This  is  not  a 
toll-free  number.) 

Ofanated  Medical  Group,  P~A.  Profit 
Sharing  Plan  (die  Plan)  Located  in 
Rochester,  Minnesota 

[Prohibited  Transaction  Exemption  86-68; 
ExempHon  Application  Na  D-6026] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  (1)  the  past  sale 
by  the  Plan  of  its  interest  in  certain  real 
property  (the  Property)  to  Olmsted 
Medical  Properties  (the  Partnership),  a 
party  in  Interest  with  respect  to  the  Plan; 
(2)  the  extension  of  credit  by  the  Plan  to 
the  Partnership;  (3)  the  guarantee  of 
repayment  to  the  Plan  by  Olmsted 
Medical  Group.  P.A.,  the  sponsor  of  the 
Plan,  on  behalf  of  the  Partnership;  and 
(4)  the  past  assignment  by  the  Plan  of  a 
ground  lease  with  Lutheran 
Brotherhood,  an  unrelated  party,  to  the 
Partnership,  provided  that  the  terms 
received  by  the  Plan  were  not  less 
favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  unrelated  parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
8, 1986  at  51  FR  11997. 

Effective  Date:  The  effective  date  of 
this  exemption  is  May  21. 1985. 

For  Further  Information  Contact:  Ms. 
Linda  Shore  of  the  Department, 
telephone  (202)  523-8671.  (This  is  not  a 
toll-free  number.) 

CoDStructioD  Industry  Laborers  Vacation 
Fund  (the  Vacation  Fund)  and  the 
Constructioo  Industry  Laborers  Welfare 
Fund  (the  Welfare  Fund)  Located  in 
lefferson  City,  Missouri 

[Prohibited  Transaction  Exemption  86-70; 
Exemption  Application  No.  Lr^86] 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  shall  not  apply  to  the  transfer  of 
uncommitted  reserves  by  the  Vacation 
Fund  to  the  Welfare  Fund.  The  Welfare 
Fund  is  a  party  in  interest  with  respect 


to  the  Vacation  Fund  as  a  result  of 
providing  administrative  services  and 
office  space  to  the  Vacation  Fund. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
December  la  1985  at  50  FR  50365. 

For  Further  Information  Contact:  Alan 
H.  Levitas  of  the  Department,  telephone 
(202)  523-6194.  (This  is  not  a  toll-free.) 

Englund  Marine  Supply  Co.,  Inc. 
Employees'  Profit  Sharing  Plan,  and 
Englund  Marine  Supply  Co^  Inc. 
Employees'  Pension  Plan  (the  Plans) 
Located  in  Astoria,  Oregon 

[Prohibited  Transaction  Exemption  86-71; 
Exemption  Application  No«.  0-8265  and  D-. 

6266) 

Exemption 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed       ^ 
provision  of  a  line  of  credit  by  the  Plans 
to  the  Ei^nnd  Marine  Supply  Company, 
the  sponsor  of  the  Plans;  provided  that 
the  terms  of  such  extension  of  credit  are 
at  least  as  favorable  to  the  Plans  as  the 
Plans  could  obtain  in  an  arm's  length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
8, 1988  at  51  FR  11996. 

Temporary  Nature  of  Exemption:  This 
exemption  shall  be  effective  only  for  a 
period  of  five  years  and  shall  apply  only 
to  loans  which  are  originated  and  repaid 
wtihln  five  years  commencing  on  the 
date  on  which  this  exemption  is 
published  in  the  Federal  Register. 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Profit-Shaiiog  Plan  &  Trust  Agreement 
of  Zalutsky  ft  IGarquist.  P.C.  (the 
Zalutsky  Plan)  and  the  Profit-Sharing 
Plan  ft  Trust  Agreement  of  (oel  L.  Seres, 
M.S.,  P.C  (the  Seres  Plan,  collectively, 
the  Plans)  Located  in  Portland.  Oregon 

(Prohibited  Transaction  Exemption  86-72; 
Exemption  Application  No«.  D-6386  and  D- 
6386) 

Exemption 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 


section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  lease  of  a 
certain  parcel  of  real  property  located  at 
4337-4371  S.W.  Garden  Home  Road. 
Portland.  Oregon,  by  the  individually 
directed  account  of  Morton  H.  Zalutsky 
(Mr.  Zalutsky)  in  the  Zalutsky  Plan  and 
the  individually  directed  account  of  (oel 
L.  Seres.  M.D.  (Dr.  Seres)  in  the  Seres 
Plan  to  Mr.  Zalutsky.  a  party  in  interest 
with  respect  to  the  Zalutsky  Plan  and 
Dr.  Seres,  a  disqualified  person  with 
respect  to  the  Seres  Plan, '  provided  that  • 
the  terms  of  the  transaction  are  at  least 
as  favorable  to  the  Plans  as  those  the 
Plans  could  obtain  in  a  similar 
transaction  with  an  unrelated  party. 

Effective  Date:  The  exemption  will  be 
effective  December  31. 1985. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
a  1986  at  51  FR  11999. 

For  Further  Information  Contact: 
Angelena  C  Le  Blanc  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

The  Bin,  Wilson  ft  Ck>.,  Inc.  Employee's 
Profit  Sharing  Plan  and  The  Birr,  WUson 
&  Co.,  Inc.  Fmancial  Security  Plan  for 
Account  Executives  (collecdvely,  the 
Plans)  Located  in  San  Francisco,  CA 

[Prohibited  Transaction  Exemption  86-73; 
Application  Nos.  D-6477  and  D-6478| 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  the  exercise  of  stock  options  (the 
Options)  by  the  Plans  to  purchase  from 
Birr.  Wilson  &  Co..  (the  Employer)  stock 
in  unrelated  companies;  and  (2)  the 
potential  repurchase  of  the  Options  from 
the  Plans  by  the  Employer,  for  a  period 
of  five  years  from  the  date  of  this 
exemption,  provided  that  the  terms  and 
conditions  of  the  transaction  are  at  least 
as  favorable  to  the  Plans  as  those 
obtainable  in  similar  transactions  with 
an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 


■  Because  Or.  Seres  Is  the  sole  shareholder  in  |oel 
L  Seres.  P.C  and  is  the  only  participant  in  the  Seres 
Plan,  there  is  no  jurisdiction  under  Title  11  of  the  Act 
by  reason  of  section  4975  of  the  Code.  The 
exemption  with  respect  to  the  Seres  Man.  would 
exempt  only  the  sanctions  resulting  from  the 
application  of  section  497S(cHl|  (A)  through  (E|  of 
the  Code. 


proposed  exemption  published  on 
February  28, 1986  at  51  FR  7149. 

Temporary  Nature  of  Exemption.  This 
exemption  will  be  temporary  in  nature 
and  will  expire  5  years  from  the  date  of 
this  grant  with  respect  to  the  exercise  or 
repurchase  of  the  Options. 

Written  Comment.  The  Department 
received  one  written  comment  from  a 
former  participant  of  one  of  the  Plans. 
The  comment  did  not  raise  any  issues 
relating  to  the  transactions  covered  by 
the  proposed  exemption. 

Accordingly,  after  consideration  of  the 
entire  record,  the  Department  has 
decided  to  grant  the  exemption  as 
proposed. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Metropolitan  Bank  of  Uma,  Ohio  Profit 
Sharing  Trust,  and  Metropolitan  Bank  of 
Lima,  Ohio  Employees'  Pension  Plan 
(the  Plans)  Located  in  Lima,  Ohio 

[Prohibited  Transaction  Exemption  88-74; 
Exemption  Application  Nos.  D-6547  and  I>- 
65481 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)  (2)  opf  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)  (1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  (1)  a  lease  by 
the  Plans  (the  Lease)  of  certain  real 
property  the  (the  Property)  to  the 
Metropolitan  Bank  of  Lima,  Ohio  (the 
Employer),  the  sponsor  of  the  Plans;  and 
(2)  the  Employer's  potential  cash 
purchase  of  the  Property  from  the  plans 
pursuant  to  a  provision  in  the  Lease; 
provided  that  all  terms  of  such 
transactions  are  at  least  as  favorable  to 
the  Plans  as  the  Plans  could  obtain  in 
arm's-length  transactions  with  unrelated 
parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
8, 1986  at  51  FR  12001. 

Effective  Date:  This  exemption  is 
effective  as  of  December  1, 1985. 

For  Further  Information  Contact;  Mr. 
Ronald  Willett  of  the  Department, 
Telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 


fiduciary  of  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
respresentations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC  this  3rd  day  of 
(una.  1986. 
EUiot  L  Daniel, 

Assistant  Administrator  for  Regulations  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration.  U.S.  Deportment  of  Labor 
[FR  Doc.  86-13013  Filed  6-e-86;  8;45  am) 
BHXINO  CODE  4S10-»-4l 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Dance  Advisory  Panel;  Meeting 

Purauant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Companies  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  June  23-27. 1986.  fixim  MO  a.m. 
to  6KX)  p.m..  in  room  714  of  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506. 

If  time  permits,  a  portion  of  this 
meeting  will  be  open  to  the  public  on 
June  27.  from  4:30  p.m.  to  6.00  p.m..  for  a 
discussion  of  Policy  and  Guidelines. 

The  remaining  sessions  of  this 
meeting  on  June  23-26. 1986.  from  9:00 


JM   I 
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a.m.— 6i)0  p-iil;  and  on  June  27. 1966, 
from  tteOO  a.m. — 4:30  p.nu  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  confidence  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
Febniary  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  accommodations  due  to  a 
disabihty,  please  contact  the  Office  for 
Special  Constituencies,  National 
Endowment  for  the  Arts.  1100 
Peruisylvania  Avenue,  NW,  Washington, 
DC  20506.  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  R  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
lohnH.Claik. 

Director.  Office  ofCouncH  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

June  4. 1986. 

|FR  Doc.  86-13067  Piled  6-9-^6:  8:45  am] 
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Theater  Advisory  Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub.  L 
92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (National  Resources 
Section]  to  the  National  Council  on  the 
Art  will  be  held  on  June  25, 1986,  from 
9HX)  a.m.-5:30  p.m.  in  room  730  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  imder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  apphcants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 198a  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  |c)  (4).  (6)  and  (9KB)  of 
section  552(b)  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  R  Clark.  Advisory  Committee 


Management  Officer.  National 

Endowment  for  the  Arts.  Washington, 

IX:  20506,  at  call  (202)  682-6433. 

lohn  H.  daric. 

Director.  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

June  4, 1986. 

[FR  Doc  86-13066  Filed  6-10-66;  6:45  amj 
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Theater  Advisory  Panet;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Overview  Section]  to 
the  National  Council  on  the  Arts  will  be 
held  on  June  26, 1986,  from  9:00  a.m.  to 
6:00  p.m.,  and  on  June  27, 1986,  from  9:00 
a.m.-6:30  p.m.  in  room  730  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  20508. 

A  portion  of  this  meeting  will  be  open 
to  the  pubhc  on  Jime  26,  from  9:00  a.m. 
to  4:45  p.m.,  and  on  June  27,  from  9HX) 
a.m.-6:30  p.m.,  for  discussion  of  the  Five- 
Year  Planning  Document.  Guidelines 
and  1986  and  1987  Planning  Issues. 

The  remaining  sessions  of  this 
meeting  on  June  26,  from  445  p.m.  to  8:00 
p.m.  are  for  the  purpose  of  Panel 
discussion  and  development  of 
confidential  materials  and  projections 
regarding  FY  1987  and  future  year 
budget  levels  to  be  submitted  to  the 
Office  of  Management  and  Budget  and 
the  Congress.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Re^ster  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552(b)  of  Title  5.  United  States 
Code. 

If  you  need  accommodations  due  to  a 
disability,  please  contact  the  Office  for 
special  Constituencies.  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20506,  202/882-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
K>hn  H.  Clark, 

Director,  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 

June  4, 1966. 

(FR  Doc  86-13066  Piled  6-6-86;  8:46  am) 
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NUCLEAfl  REGULATORY 
COMMISSION 

[Docket  No.  Sa-3C8] 

Arkansas  Power  and  Light  Co4 
Consideration  of  Issuance  of 
Amendment  to  FacUity  Operating 
Ucense  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  amendment  to 
Facility  Operating  License  No.  NPF-6 
issued  to  Arkansas  Power  and  Light 
Company  (the  licensee),  for  operation  of 
Arkansas  Nuclear  One,  Unit  2,  located 
in  Pope  County,  Arkansas. 

The  proposed  amendment  would 
revise  Surveillance  Requirement 
4,8.2.3.1.a.2  of  the  ANO-2  Technical 
Specifications  to  allow  replacement  of  a 
bank  of  the  station  batteries  with  a  new 
battery  bank  during  the  upcoming  5th 
refueling  outage  in  accordance  with  the 
licensees  application  for  amendment 
dated  April  1. 1986.  The  existing  battery 
bank,  which  is  rated  at  1350  A-hr  for  an 
8-hour  discharge  rate  with  the  discharge 
voltage  of  106  volts,  has  60  cells  while 
the  new  battery  bank,  which  is  rated  at 
a  higher  electrical  storage  capacity  of    • 
2045  A-hr  for  an  8-hour  discharge  rate 
with  the  discharge  voltage  of  105  volts, 
will  have  58  cells.  As  a  result  of  the 
replacement,  the  required  total  battery 
terminal  voltage  for  the  new  58  cell 
battery  bank  on  float  charge  will  be 
124.7  volts  while  the  required  float 
voltage  for  the  remaining  60  cell  battery 
bank  will  be  maintained  at  129  volts. 
Float  charge  is  a  method  of  maintaining 
a  battery  in  a  charged  condition  by 
continuous  long-term  constant  voltage 
charging  at  a  level  sufficient  to  balance 
self-dischai:ge.  In  addition,  an  equalizing 
charge  is  given  periodically  to  a  battery 
to  restore  all  cells  to  a  fully  charged 
condition  using  a  charging  voltage 
higher  than  the  normal  float  voltage 
since  a  cell  in  prolonged  under-charge 
condition  will  lose  its  electrical  storage 
capacity  permanently.  The  high  charging 
voltage  associated  with  an  equalizing 
charge  operation  is  known  to  cause 
premature  failures  of  normally  energized 
D.C.  equipment. 

The  proposed  change  would  yield  a 
lower  equalizing  voltage  for  the  new  58 
cell  battery  bank  at  which  there  would 
be  no  adverse  effect  on  the  D.C. 
equipment  while  maintaining  the 
required  discharge  voltage  of  105  volts. 
The  remaining  60  cell  battery  bank 
would  be  replaced  with  a  56  cell  battery 
bank  during  the  6th  refueling  outage 
based  on  the  fact  that  the  high  voltage 
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problem  is  not  severe  enough  to  require 
both  battery  banks  to  be  replaced  during 
the  upcoming  5th  refueling  outage  and 
that  there  is  limited  time  and  resources 
available  to  effect  the  replacement  of 
both  battery  banks  during  the  upcoming 
outage. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in  ^ 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

A  discussion  of  these  standards  as 
they  relate  to  this  amendment  follows: 

Criterion  1 

.The  proposed  change  would  not 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  since  the  proposed  change 
would  not  affect  the  ability  of  the 
station  batteries  to  perform  their  design 
function  based  on  the  fact  that  there 
would  be  no  reduction  in  their  electrical 
storage  capacity  and  discharge  voltages. 
The  proposed  change  is  intended  to 
reduce  premature  failures  of  normally 
energized  D.C  equipment  by  reducing 
the  voltages  associated  battery  charging 
operations  for  a  bank  of  the  station 
batteries. 

Crilerioa  2 

The  proposed  change  would  not 
create  the  possibility  of  a  new  or 
'different  kind  of  accident  from  any 
previously  analyzed  since  it  would  not 
introduce  new  systems,  modes  of 
operation,  failure  modes  or  other  plant 
perturbations.  It  would  only  replace  a 
bunk  of  the  station  batteries  without 
affecting  its  ability  to  perform  its  design 
function. 

Criterion  3 

The  proposed  change  would  not 
involve  a  significant  reduction  in  the 
margin  of  safety  since  the  ability  of  the 
station  batteries  to  perform  their  design 
function  would  be  maintained.  In  fact, 
the  proposed  change  would  increase  the 
electrical  storage  capacity  of  a  bank  of 
the  station  batteries  and  reduce  adverse 


effects  of  high  voltages  on  normally 
energized  D.C.  equipment. 

Therefore,  since  the  application  for 
amendment  appears  to  satisfy  the 
criteria  specified  in  10  CFR  50.92.  the 
NRC  staff  proposed  to  determine  that 
the  requested  change  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  bf 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

By  July  9. 1986,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel,  will 
rule  on  the  request  and/or  petition  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspecf(s)  of 
ther  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 


admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  perhearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

iTiose  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to  . 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  final 
determination  on  the  issue  of  no 
•  significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the- final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
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Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  George  W.  Knighton: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Nicholas 
S.  Reynolds,  Esq.,  Bishop,  Liberman. 
Cook.  Purcell  and  Reynolds.  1200 
Seventeenth  Street.  NW..  Washington, 
DC  20036. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC.  and  at  the  Tomlinson 
Library,  Arkansas  Tech  University, 
Russellville,  Arkansas  72801. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Commission. 
G«orge  W.  Knighton, 
Diredor.  PWR  Project  Directorate  Na  7 
Division  ofPWR  Licensing-B. 
[FR  Doc.  88-13053  Filed  6-9-«8;  8:45  am| 
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(Docket  Na  30-05985,  Ucenee  Na  37- 
0O27C-25,  EA  85-34] 

Ptttstxjrgti  Testing  Lat>oratory;  Order 
Imposing  Civil  Monetary  Penalties 

I 

Pittsburgh  Testing  Laboratory,  850 
Poplar  Street.  Pittsburgh.  Pennsylvania 
(the  "licensee")  is  the  holder  of  specific 
byproduct  material  License  No.  37- 


00276-25  (the  "license")  issued  by  the 
Nuclear  Regulatory  Commission  (the 
"Commission"  or  the  "NRC")  pursuant 
to  10  CFR  Parts  30  and  34.  The  license, 
which  authorizes  the  use  of  byproduct 
material  for  the  conduct  of  industrial 
radiography  and  related  activities,  was 
issued  on  September  13, 1965.  was  most 
recently  renewed  on  May  26. 1981,  and 
is  due  to  expire  on  May  31. 1986.  A 
license  renewal  application  has  been 
received  horn  the  licensee  and  the 
license  will  remain  in  effect  after  May 
31. 1986  pending  NRC  review  of  the 
renewal  application. 

II 

On  August  27  and  29-31. 1984.  an  NRC 
safety  inspection  of  the  licensee's 
activities  under  the  license  was 
conducted  af  the  licensee's  district 
facility  in  Cleveland.  Ohio  and  at  the 
licensee's  corporate  office  in  Pittsburgh. 
Pennsylvania.  Subsequently,  an 
investigation  was  conducted  by  the  NRC 
Office  of  Investigations.  As  a  result  of 
the  inspection  and  investigation, 
violations  of  NRC  requirements  were 
identified.  A  written  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalties  was  served  upon  the  licensee 
,  by  letter  dated  April  7, 1986.  The  Notice 
states  t  he  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  licensee  had  violated,  and  the 
amount  of  the  proposed  civil  penalties 
for  each  violation.  Two  letters  dated 
May  6, 1986  in  response  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  were  received  from  the 
licensee. 

Ill 

After  consideration  of  the  answers 
received,  and  the  statements  of  fact, 
explanations  and  arguments  for 
remission  or  mitigation  of  the  proposed 
civil  penalties  contained  therein,  the 
Director,  Office  of  Inspection  and 
Enforcement,  has  determined,  as  set 
forth  in  the  Appendix  to  this  Order,  that 
the  penalties  proposed  for  the  violations 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalties  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  42  U.S.C.  2282.  Pub. 
L  96-295.  and  10  CFR  2.205,  It  is  hereby 
ordered  that: 

The  licensee  pay  civil  penalties  in  the  full 
amount  of  Fifty  Eight  Thousand  Dollars 
($58,000)  within  thirty  days  of  the  daie  of  this 
Order,  by  check,  draft,  or  money  order 
payable  to  the  Treasurer  of  the  United  States 
and  mailed  to  the  Director,  Office  of 
Inspection  and  Enforcement.  U.S.  Nuclear 


Regulatory  Commission,  Washington.  DC 
20655. 


Fedeial  Regiater  /  Vol.  51.  No.  Ill  /  Tuesday,  June  10.  1986  /  Notices 21035 


The  licensee  may,  within  thirty  days 
of  the  date  of  this  Order,  request  a 
hearing.  A  request  for  a  hearing  shall  be 
addressed  to  the  Director,  Office  of 
Inspection  and  Enforcement.  A  copy  of 
the  hearing  request  shall  also  be  sent  to 
the  Executive  Legal  Director,  USNRC, 
Washington,  DC  20555,  and  to  The 
Regional  Administrator,  NRC  Region  I, 
at  631  Park  Avenue.  King  of  Prussia. 
Pennsylvania  19406.  If  a  hearing  is 
requested,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
hearing.  Upon  failure  of  the  licensee  to 
request  a  hearing  within  thirty  days  of 
the  date  of  this  Order,  the  provisions  of 
this  Order  shall  become  effective 
without  further  proceedings  and.  if 
payment  has  not  been  made  in 
accordance  with  section  IV  of  this  Order 
by  that  time,  the  matter  may  be  referred 
to  the  Attorney  General  for  collection. 
In  the  event  th  e  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  violated  NRC 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalties,  and 

(b)  Whether  .  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

Dated  at  Bethesda,  Maryland,  this  2nd  day 
of  ]une  1986. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Director.  Office  of  Inspection  and 
Enforcement 

Appendix — Evaluations  and  Conclusions 

In  the  licensee's  two  responses,  dated  May 
6, 1986,  to  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties,  dated 
April  7, 1988.  the  licensee  does  not  deny  the 
occurrence  of  the  violations  and  provides  a 
description  of  its  corrective  actions,  but 
requests  that  the  civil  penalties  amount  be 
reduced  for  Violation  I.A.  and  that  Violations 
LB  and  IC  be  combined  and  assessed  a 
single  civil  penalty.  Provided  below  are  (1)  a 
restatement  of  each  violation  assessed  a  civil 
penalty,  as  set  forth  in  Section  I  of  the  April  7 
Notice,  (2)  a  summary  of  the  licensee's 
responses,  and  (3)  the  NRC  evaluation  of  the 
licensee's  responses. 

Restatement  of  Violations 

A.  10  CFR  34.31(a)  requires  that  no 
individual  act  as  a  radiographer  until  that 
individual  has  demonstrated  his 
understanding  of  the  instructions  which  he 
has  received  regarding  the  subjects  covered 
in  that  paragraph  and  has  successfully 
completed  a  written  test  and  a  Field 
examination  on  the  subjects  covered. 

Contrary  to  the  atwve,  on  February  21  and 
24  and  March  l,  2. 5. 7  and  S,  1964,  one 


individual  from  the  Cleveland,  Ohio  office, 
and  on  August  1. 1984.  another  individual 
from  the  Cleveland.  Ohio  office,  were 
knowingly  permitted  to  act  as  radiographers 
prior  to  conipieting  the  required 
demonstration  of  their  understanding  of  the 
subiects  outlined  in  10  CFR  34.31(a). 

These  are  Severity  Level  I  violations 
(Supplement  VI). 

Cummalative  Civil  Penalties— $20,000. 
assessed  $10,000  for  each  uncertified 
individual. 

B.  On  August  27. 1984.  the  District 
Manager/Radiation  Safety  Officer  of  the  PTL 
Cleveland,  Ohio,  facility  told  NRC  inspectors 
that  a  certain  individual  had  only  performed 
the  work  of  a  trainee  and  had  not  operated  a 
radiography  exposure  device  on  August  1. 
1984. 

Contrary  to  section  186  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  this 
statement  constitutes  a  deliberate  material 
false  statement.  The  statement  was  false 
because  ttie  District  Manager/Radiation 
Safety  Officer  had.  in  fact,  assigned  the 
individual  to  perform  radiography  on  August 
1, 1984,  and  the  individual  worked  as  a 
radiographer  and  operated  the  radiography 
device  at  Warren.  Ohio  on  August  1. 1984. 
The  statement  was  material  in  that  had  the 
NRC  known  that  the  District  Manager  had 
knowingly  sent  an  unqualified  and 
uncertified  individual  to  perform  radiography, 
the  NRC  would  have  taken  prompt 
enforcement  action  to  prevent  recurrence. 
The  statement  was  deliberate  in  that  the 
District  Manager  knew  the  statement  was 
false  when  he  made  it.  and  subsequently 
admitted  this  during  an  interview  conducted 
under  oath  with  an  NRC  investigator  on  May 
15,1985. 

Thismaterial  false  statement  by  the 
District  Manager  of  the  Cleveland  facility 
constitutes  a  Severity  Level  I  violation 
(Supplement  VII). 

Civil  Penalty— $10,000. 

C.  On  August  27, 1984.  the  District 
Manager/ Radiation  Safety  Officer  of  the  PTL 
Cleveland.  Ohio  facility  told  NRC  inspectors 
that  no  radiography  had  ever  been  performed 
in  the  Cleveland.  Ohio  facility. 

Contrary  to  section  186  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  this 
statement  constitutes  a  deliberate  material 
false  statement.  The  statement  was  false 
because  radiography  was  conducted  at  the 
Cleveland  facility  in  February  and  March 
1984.  The  statement  was  material  because 
had  the  NRC  been  informed  of  the  true 
situation,  enforcement  action  in  the  form  of  a 
Notice  of  Violation  would  have  been  taken 
because,  at  the  time  the  radiography 
occurred,  surveys  had  not  been  performed  to 
determine  radiation  levels  that  might  have 
existed  in  unrestricted  areas.  The  statement 
was  deliberate  in  that  the  District  Manager 
was  aware  at  the  time  of  the  statement  that 
radiography  bad  been  performed  at  the 
Cleveland  facility. 

This  material  fales  statement  by  the 
District  Manager  of  the  PTL  Cleveland 
facility  constitutes  a  Severity  Level  I 
Violation  (Supplement  VII). 

Civil  Penalty— $10,000. 

D.  During  an  enforcement  conference 
conducted  on  February  26. 1985  at  the  NRC 


Region  I  office  in  King  of  Prussia. 
Pennsylvania,  the  PTL  corporate  Vice 
President  stated,  on  at  least  three  occasions, 
that  a  certain  unqualified  individual  had  not 
performed  radiography  on  August  1, 1984. 
Further,  in  a  tetter  from  the  licensee's 
President  to  the  NRC  dated  February  25, 1985, 
prepared  by  the  corporate  Vice  President  and 
hand  delivered  at  the  enforcement 
conference,  PTL  informed  the  NRC  that  on 
August  1. 1984,  "Because  of  inability  to 
control  access  to  the  work  area,  no 
radiography  was  performed"  at  Warren.  Ohio 
by  the  unqualified  individual. 

Contrary  to  section  186  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  the 
statement  made  at  the  enforcement 
conference  and  the  statement  made  in  the 
February  25. 1985  letter  to  the  NCR  constitute 
material  false  statepients  made  in  careless 
desregard  of  the  truth.  The  statements  were 
false  because  the  subject  individual  worked 
as  a  radiographer  and  operated  the 
radiography  device  on  August  1. 1984  at 
Warren.  Ohio.  The  statements  were  material 
in  that  had  the  NRC  known  that  the  District 
Manager  knowingly  sent  an  unqualified  and 
uncertified  individual  to  perform  radiography, 
the  NRC  would  have  taken  prompt 
enforcement  action  to  prevent  recurrence. 
The  statements  were  made  at  a  minimum  in 
careless  disregard  of  thelruth  in  that  the  Vice 

President  had  reviewed,  prior  to  preparing 
the  letter  and  making  the  statements,  the 
Radiation  Survey  Form.(RR-3)  prepared  by 
the  unqualified  individual  on  August  1, 1984, 
and  this  form  indicated  a  radiation  level  of 
0.25  mrem/hr  at  one  position,  indicating  that 
radiography  was'  performed  on  August  1, 
1984.  Further,  the  corporate  Vice  President 
indicated  that  he  had  never  known  a  Form 
RR-d  to  have  been  completed  without 
radiography  having  lieen  performed. 

The  statement  made  at  the  enforcement 
conference  and  the  statement  made  in  the 
February  25, 1985  letter  represent  a  material 
false  statement  and  constitute  a  Severity 
Level  11  violation  (Supplement  VII). 

Civil  Penalty— $8,000. 

E.  10  CFR  34.31(a]  requires  that  no  licensee 
permit  any  individual  to  act  as  a 
radiographer  until  that  individual  has  been 
instructed  in  the  subjects  outlined  in 
Appendix  A  of  Part  34  and  demonstrated 
understanding  of  the  instructions  by 
successful  completion  of  a  written  test  and 
field  instruction  on  the  subjects  covered.  10 
CFR  34.31(c)  requires  that  records  of  the 
above  training  be  maintained  for  three  years. 

Contrary  to  the  above,  although  an 
individual  was  permitted  to  act  as  a 
radiographer  in  Ravenna,  Ohio  on  seven 
occasions  in  February  and  March  1984  and 
that  individual  had  not  been  instructed  in  the 
subjects  outlined  in  Appendix  A  of  Part  34.  a 
record  dated  March  19. 1984  was  improperly 
prepared  by  the  District  Manager/Radiation 
Safety  Officer  of  the  Cleveland  office  to 
indicate  that  the  required  training  had  been 
given. 

This  falsification  of  records  by  the  District 
Manager/Radiation  Safety  Officer  constitutes 
a  Severity  l^evel  1  violation  (Supplement  VII). 

Civil  Penalty— $10,000 


Summary  of  Licensee  Response 

The  licensee  does  not  deny  the  occurrence 
of  the  violations  assessed  civil  penalties,  but 
requests  a  review  of  the  monetary 
assessment.  Specifically,  the  licensee  states 
that  Violation  I.A.  which  was  classified  at 
Severity  Level  I  and  involved  deliberate  use 
by  management  of  a  technically  unqualified 
person,  should  be  classified  as  Severity  Level 
III  rather  than  at  Severity  Level  I.  Further,  the 
licensee  claims  that  Violations  I.B  and  I.C, 
which  involved  two  separate  material  false 
statements  by  the  then  District  Manager  of 
the  Cleveland.  Ohio  facility,  were  uttered 
during  the  same  interview  and  should  be 
classified  as  a  single  violation  and  assessed  a 
single  civil  penalty.  The  hcenseee  states 
further  that  they  do  not  ask  for  a  review  of 
the  civil  penalties  for  Violations  LD  and  LE. 

NRC  Evaluation  of  Licensee  Response 

With  regard  to  Violation  I.A.  the  NRC 
acknowledges  that  the  performance  of 
licensed  activities  by  a  technically 
unqualified  individual  would  normally  be 
classified  at  Severity  Level  III  in  accordance 
with  either  section  C.IO  of  Supplement  IV  or 
section  C.4  of  Supplement  VI  of  10  CFR  Part 
2.  Appendix  C  (NRC  Enforcement  Policy). 
However,  section  III  of  the  NRC  Enforcement 
Policy  allows  the  Severity  Level  of  a  violation 
to  t>e  increased  if  the  violation  is  willful,  and 
in  determining  the  specific  level,  the  Policy 
states  that  the  NRC  will  consider  several 
factors,  including  the  position  of  the  person 
involved  in  the  violation,  and  the  significance 
of  the  underlying  violation.  In  this  case,  since 
(1)  the  violation  was  deUberately  directed  by 
the  senior  manager  of  the  Cleveland  facility, 
and  (2)  the  unqualified  individual  was  used 
for  radiography,  a  significant  licensed 
activity  where  misuse  could  pose  a  serious 
threat  to  the  individual,  other  employees,  and 
the  public,  the  NRC  has  determined  that  an 
increase  in  the  severity  of  the  violation  to 
Severity  Level  1  is  appropriate  and  is 
consistent  with  the  Enforcement  Policy 

With  regard  to  Violations  LB  and  I.C.  the 
NRC  contends  that  material  false  statements 
made  by  the  then  senior  manager  of  the 
Cleveland  facility  involved  two  separate, 
independent  licensed  activities,  specifically. 
(1)  whether  an  unqualified  individual  had 
performed  radiography  at  a  specific  field  site, 
and  (2)  whether  radiography  had  ever  been 
performed  by  anyone  at  the  Cleveland 
facility.  Accordingly,  each  material  false 
statement  constitutes  a  separate  violation, 
and  assessment  of  a  separate  civil  penalty  for 
each  violation  is  appropriate,  and  is 
consistent  with  the  Enforcement  Policy. 

NRC  Conclusion 

Afier  consideration  of  the  licensee's 
statements,  explanations,  and  arguments,  the 
NRC  maintains  that  the  licensee  has  not 
provided  an  adequate  basis  for  reduction  of 
the  civil  penalties.  Accordingly,  civil 
penalties  in  the  amount  of  $58,000  are 
imposed. 

(FR  Doc.  86-13054  Filed  6-«-8ft  8:45  am) 
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(Docket  No.  30-0»5M,  UcmM  No.  0«- 
03604-04,  and  EA  ••-43) 

Washington  Hospital  Canter. 
Conflrmatory  Ordar  Modifying  Ucansa 

I 

Washmjjton  Hospital  Center. 
Washington.  DC  (licensee  or  hospital)  is 
the  holder  of  specific  byproduct  material 
License  No.  08-03604-04  issued  by  the 
Nuclear  Regulatory  Commission  (the 
Commission  or  the  NRC)  pursuant  to  10 
CFR  Parts  30  and  35.  The  teletherapy 
license,  which  authorizes  the  use  of 
cobalt-60  sources  in  a  teletherapy  unit 
for  the  treatment  of  humans,  was 
originally  issued  on  July  17. 1973.  was 
most  recently  renewed  on  February  27^ 
1984.  and  is  due  to  expire  on  February 
28,1989. 

U 

* 

On  February  10-11. 1986,  an  NRC 
inspection  of  License  No.  08-03604-04 
was  conducted  at  the  hospital  to  review 
the  circumstances  associated  with  a 
misadministration  which  occurred  at  the 
hospital  on  February  7, 1986.  The 
misadministration.  which  was  identified 
by  the  licensee  and  reported  to  the  NRC, 
involved  the  administering  of  a  cobalt- 
60  teletherapy  treatment  of  150  rads  to  a 
patient  who  was  not  the  patient  referred 
by  the  attending  physician  to  receive 
such  treatment. 

The  circumstances  surrounding  the 
medical  misadministration  incident  are 
as  follows.  On  February  6. 1986,  a 
radiation  therapy  treatment  was  ordered 
for  a  patient  in  the  Renal  Transplant 
Unit  of  the  hospital  by  the  patient's 
attending  physician.  After  the  physician 
signed  the  order  in  the  patients  chart 
requesting  the  treatment,  the  chart  was 
transferred  to  the  clerk  for  that  hospital 
unit  so  that  the  order  could  be  entered 
into  the  computer  used  to  both  schedule 
treatments  and  notify  the  treating 
departments  of  the  scheduled  treatment. 
The  clerk,  by  use  of  a  light  pen  on  the 
screen,  erroneously  entered  the  order  for 
the  radiation  therapy  into  the  computer 
file  for  a  patient  whose  name  was  listed 
adjacent  to  the  name  of  the  intended 
patient. 

On  the  morning  of  February  7, 1986. 
the  Radiation  Therapy  Department,  after 
reviewing  the  computer  printout  listing 
those  patients  scheduled  for  radiation 
therapy,  contacted  the  respective  units 
in  the  hospital  so  that  the  patients  could 
be  brought  to  the  department  for 
treatment.  Subsequently,  the  incorrect 
patient  was  brought  from  the  Renat 
Transplant  Unit  to  the  Radiation 
Therapy  Department  where  she  was 
examined  by  a  radiation  therapy 
physician  authorized  by  the  license  to 


use  licensed  materials  for  such 
treatment.  In  accordance  with  hospital 
procedures,  the  patient's  chart 
accompanied  her.  Although  the 
radiation  therapy  physician  noted  that 
the  chart  did  not  contain  an  order  for 
radiation  treatment,  he  decided  to 
approve  administration  of  the  treatment 
to  the  patient  based  on  the  computer 
printout  without  first  consulting  with 
either  the  patient's  attending  physician 
or  the  nursing  staff  on  the  patient's  unit, 
contrary  to  hospital  policy.  As  a 
consequence,  this  patient  received  an 
unnecessary  and  unplanned 
administration  of  150  rads  of  radiation. 

ni 

These  events  demonstrate  that  serious 
errors  can  occur  in  the  absence  of  (1) 
adequate  controls  over  administration  of 
radiation  treatments  and  (2)  the  proper 
consultation  by  the  NRC  authorized  user- 
with  a  patient's  attending  physician 
prior  to  the  use  of  licensed  material  for 
treatment  of  the  patient.  On  February  11. 
1986  Region  I  issued  a  Confirmatory 
Action  Letter  documenting  commitments 
made  by  the  licensee  to  make 
improvements  in  its  program  to  prevent 
such  misadministrations  in  the  future. 
These  commitments  were  also  discussed 
at  an  enforcement  conference  on 
February  21, 1986.  Because  of  the 
importance  of  these  commitments  to  the 
safe  an(f  appropriate  use  of  licensed 
material,  I  have  determined  that  the 
commitments  set  forth  in  the 
Confirmatory  Action  Letter  should  be 
incorporated  into  the  hospital  license  as 
required  by  this  Order. 

IV 

Accordingly,  pursuant  to  sections  81 
and  161b  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  the  Commission's 
regulations  in  10  CFR  2.204  and  Part  30, 
it  is  hereby  ordered  that  the  licensee 
shall: 

A.  Assure  that  an  authorized 
physician  user  listed  in  Condition  12  of 
License  Number  08-03604-04  reviews 
every  patient  chart  prior  to  the  initiation 
of  cobalt-60  teletherapy  treatment  and 
confirms  that  the  treatment  has  been 
requested  and  is  appropriate. 

B.  Require  consultation  regarding  the 
planned  treatment  between  an 
authorized  user  and  the  referring 
physician  or  the  Chief  Resident  prior  to 
the  initial  treatment  of  each  teletherapy 
patient. 


The  licensee  or  any  other  person 
adversely  affected  by  this  Order  may 
request  a  hearing  within  30  days  after 
issuance  of  this  Order.  Any  request  for 
hearing  shall  be  submitted  to  the 


Director.  Office  of  Inspection  and 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
within  30  days  of  the  date  of  this  Order. 
Copies  shall  also  be  sent  to  the 
Executive  Legal  Director  at  the  same 
address  and  to  the  Regional 
Administrator,  U.S.  Nuclear  Regulatory 
Commission,  Region  I  631  Park  Avenue, 
King  of  Prussia.  Pennsylvania  19406.  If  a 
hearing  is  requested,  the  Commission 
will  issue  an  order  designating  the  time 
and  place  of  any  hearing.  If  a  hearing  is 
held,  the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
shall  be  sustained. 

This  Order  shall  become  effective 
upon  expiration  of  the  time  during  which 
a  hearing  may  be  requested  or,  in  the 
event  a  hearing  is  requested,  on  the  date 
specified  in  the  Order  issued  following 
further  proceedings  on  this  Order. 

Dated  at  Bethesda,  Maryland,  this  29th  day 
of  May  1986. 

For  the  Nuclear  Regulatory  Commission. 
lames  M.  Taylor. 
Director.  Office  of  Inspection  and 
Enforcement. 
[FR  Doc.  86-13055  Filed  6-9-88;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Modification  of  Increased  Duties  on 
Certain  Footwear 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 


summary:  This  notice  modifies 
provisions  of  the  Tariff  Schedules  of  the 
United  States  that  were  created  by 
Proclamation  5448  of  March  16, 1986. 
and  that  provided  for  increased  rates  of 
duty  applicable  to  imports  of  certain 
leather  and  leather  footwear  the  product 
of  Japan.  The  article  description  of  item 
945.76  in  the  Appendix  to  the  Tariff 
Schedules  of  the  United  States  imposing 
such  increased  duties  on  the  subject 
footwear  from  Japan  is  being  changed  to 
reflect  more  clearly  the  understanding 
reached  with  Japan. 

EFFECTIVE  DATE:  This  modification  shall 
be  effective  with  respect  to  articles 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  March  31, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Amelia  Porges,  Assistant  General 
Counsel.  Office  of  the  U.S.  Trade 
Representative.  600  17th  Street  NW., 
Washington.  DC  20506;  telephone  (202) 
395-7305. 


SUPPLEMENTARY  INFORMATION: 

Presidential  Proclamation  5448  of  March 
16, 1986  (51  FR  9435).  imposed  increased 
duties  on  two  categories  of  articles  the 
product  of  Japan:  Certain  bovine  and 
equine  leather,  and  certain  footwear. 
These  actions  were  in  response  to 
restrictions  imposed  by  Japan  on  U.S. 
exports,  and  reflected  the  President's 
Determination  under  Section  301  of  the 
Trade  Act  of  1974  (19  U.S.C.  2411)  signed 
March  16, 1986  (51  FR  9437)  to  accept 
compensation  from  Japan  and  also  to 
increase  such  duties.  Proclamation  5448 
authorizes  the  U.S.  Trade 
Representative  to  suspend,  modify,  or 
terminate  the  increase  in  U.S.  import 
duties  on  any  of  the  subject  articles, 
upon  publication  of  his  determination 
that  such  suspension,  modification,  or 
termination  is  justified  by  further 
actions  taken  by  Japan,  is  appi^priate  to 
carry  out  the  understanding  between  the 
United  States  and  Japan  regarding  this 
matter,  or  is  otherwise  appropriate, 
taking  into  account  relevant  domestic 
production  and  employment  in  the 
United  States. 

In  conformity  with  the  above.  I  have 
determined  that  it  is  appropriate,  in 
order  to  reflect  more  accurately  the 
understanding  reached  between  the 
United  States  and  Japan,  to  modify  the 
article  description  in  item  945.76,  part  2B 
of  the  Appendix  of  the  Tariff  Schedules 
of  the  United  States  to  read  as  follows: 

"Footwear  with  outer  soles  of  leather  and 
uppers  wholly  or  in  part  of  leather,  and 
footwear  with  outer  soles  of  rubber  or 
plastics  and  uppers  having  an  exterior 
surface  area  predominantly  of  leather,  the 
foregoing  provided  for  in  part  lA  of  schedule 
7.  except  (a)  slip-on  footwear  of  a  type  not 
suitable  for  outdoor  use,  without  backs  or 
backstraps,  having  outer  soles  with  a 
thickness  of  less  than  5  millimeters  and  with 
less  than  20  millimeters  difference  between 
the  thickness  of  the  bottom  at  the  ball  of  the 
foot  and  at  the  heel,  and  (b)  footwear  which 
is  designed  for  a  sporting  activity  and  has,  or 
has  provision  for,  attached  spikes,  sprigs, 
stops,  clips,  bars,  or  the  like,  and  skating 
boots,  ski-boots  and  cross-country  ski 
footwear,  wrestling  boots,  boxing  boots,  and 
cycling  shoes". 
Alan  Woods, 

Acting  United  Stales  Trade  Representative. 
(FR  Doc  86-13040  Filed  6-9-88;  8:45  am] 

BtlXINO  COOC  3190-01-M 


Petition  Under  Section  301  on  Access 
to  ttie  Legal  Services  Marlcet  In  Japan; 
Decision  Not  To  Initiate  an 
investigation  ' 

agency:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice. 


The  United  States  Trade 
Representative  has  determined  not  to 
initiate  an  investigation  at  this  time 
under  section  301  of  the  Trade  Act  of 
1974  (19  U.S.C.  2411)  with  respect  to  a 
petition  filed  April  11. 1986  concerning 
access  to  the  legal  services  market  in 
Japan.  This  determination  is  deemed 
appropriate  iavlew  of  recent  progress  in 
negotiations  on  access  by  foreign 
lawyers  to  the  legal  services  market  in 
Japan,  and  the  recent  passage  of 
legislation  partially  liberalizing  practice 
rules  for  foreign  legal  consultants  in 
Japan.  In  view  of  our  continuing  efforts 
to  work  toward  devising  a  syJtem  that 
provides  foreign  lawyers  with  an 
appropriate  degree  of  access  to  the  legal 
services  market  in  Japan,  this 
determination  is  made  without  prejudice 
to  future  petitions  on  this  matter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amelia  Porges,  Assistant  General 
Counsel,  Office  of  the  U.S.  Trade 
Representative,  600  17th  St.  NW.. 
Washington,  DC  20506:  telephone  (202) 
395-7305. 
Alan  Woods, 

Acting  United  States  Trade  Representative. 
[FR  Doc.  86-13041  Filed  6-9-86;  8:45  am) 
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POSTAL  RATE  COMMISSION 
[Docket  No.  A86-19] 

Given,  West  Virginia  25245;  Ctieryl 
Painter,  et  al..  Petitioner;  Notice  and 
Order  Accepting  Appeal  and 
Establisiiing  Procedural  Sciiedule 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman;  Henry  R.  Folsom,  Vice-Chairman; 
John  W.  Crutcher  Bonnie  Guiton;  Patti  Birge 
Tyson. 

Issued:  June  3. 1986. 

Docket  Number:  A86-19. 

Name  of  affected  post  office:  Given. 
West  Virginia  25245. 

Name(s]  of  petitioner(8):  Cheryl 
Painter,  et  al. 

Type  of  determination:  Closing. 

Date  of  filing  of  initial  appeal  papers: 
May  29. 1986. 

Categories  of  issues  apparently 
raised: 

1.  Effect  on  the  community.  [39  U.S.C. 
404{b)(2)(A)] 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decision  schedule  [39  U.S.C. 
404(b)(5)j  the  Commission  reserves  the 
right  to  re()ue8t  of  the  Postal  Service 
memoranda  of  law  oh  any  appropriate 


issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request:  a  copy  shall  be  served  on  the 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed. 

The  Commission  Orders 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  June  13, 1986. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Cliarles  L  Clapp, 
Secretary. 

Appendix— Docket  No.  A86-19,  Given. 
West  Virginia  25245 

May  29, 1986— Filing  of  Petition. 

June  3, 1986 — Notice  and  Order  of 
Filing  of  Appeal. 

Jime  23. 1986— Last  day  of  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)l. 

July  3, 1986 — Petitioner's  Participant 
Statement  or  Initial  Brief  [see  39  CFR 
3001.115  (a)  and  (b)J. 

July  23, 1986 — Postal  Service 
Answering  Brief  [see  39  CFR 
3001.115(c)]. 

August  7, 1986 — Petitioners'  Reply 
Brief  should  petitioners  choose  to  file 
one  [see  39  CFR  301.115(d)]. 

August  14. 1986 — Deadline  for  motions 
by  any  party  requesting  oral  argument. 
The  Commission  will  schedule  oral 
argument  only  when  it  is  a  necessary 
addition  to  the  written  filings  [see  39 
CFR  3001.116). 

September  26, 1986 — Expiration  of 
120-day  decisional  schedule  [see  39 
U.S.C.  404(b)(5)l. 

[FR  Doc.  86-12997  Filed  6-9-86;  8:45  am) 
BHJJNO  CODE  771»-01-M 


[Dodcet  No.  A86-18] 

Owanka,  SD  57767;  Edgar  Simon,  et  aL, 
Petitioner,  Notice  and  Order  Accepting 
Appeal  and  Estat>list)ing  Procedural 
Schedule 

Issued:  June  3, 1986. 

Before  Commissioners:  Janet  D.  Steiger. 
Chairman;  Henry  R.  Folsom.  Vice-Chairman; 
John  W.  Crutcher  Bonnie  Guiton;  Patti  Birge 
Tyson. 

Docket  number  A86-18. 

Name  of  affected  post  office:  Owanka. 
South  Dakota  57767. 

Name(s)  of  Petitionerfs):  Edgar  Simon, 
etal. 

Type  of  determination:  Closing. 

Date  of  filing  of  initial  appeal  papers: 
May  28, 1986. 
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Categones  of  issues  apparently 
raised: 

1.  EHect  on  the  community.  (39  \i&.C 
404(b)(2MA)l 

2.  Effect  on  postal  services.  [30  U.S.C 
404(b)(2)(C)l 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition  within  the 
120-day  decision  schedule  [39  U.S.C. 
404(b)(S]J  the  Commission  reserves  the 
right  to  request  of  the  Postal  Sercice 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request:  a  copy  shall  be  served  on  the 
Petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memorandum  previously  filed.  . 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  l>efore  June  12, 1986. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp, 
Secretary. 

Appendix 

May  28, 1986.  Filing  of  Petition 

]une  3, 1986.  Notice  and  Order  of  Filing 

of  Appeal 
June  23. 1986,  Last  day  of  Tiling  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b)l. 
July  2. 1986.  PeUUoner's  Participant 

Statement  or  Initial  Mef  [see  39  (TR 

3001.115  (a)  and  (b). 
July  22, 1986.  Postal  Service  Answering 

Brief  [aee  39  CFR  3001.115(c)). 
August  6, 1986,  {Petitioners'  Reply  Brief 

should  petitioners  choose  to  file  one 

[see  39  CFR  301.115(d)]. 
August  13, 1986,  Deadline  for  motions  by 

any  party  requesting  oral  argument. 

The  Commission  will  schedule  oral 

argument  only  when  it  is  necessary 

addition  to  the  written  filings  [see  39 

CFR  3001.116). 
September  25, 1986.  Expiration  of  120- 
day  decisional  schedule  [see  39  U.S.C. 

404(b)(5)). 

(FR  Doc.  86-12996  Filed  6-9-68:  8:46  am] 

BtUJNQ  CODE  771S-0V1I 


PROSPECTIVE  PAYMEHT 
ASSESSMENT  COMMISSION 

Meeting 

Notice  is  hereby  given  of  meetings  of 
the  Prospective  Payment  Assessment 


Commission  on  June  24-25, 1966,  at  the 
Shoreham  Hotel,  2500  Calvert  Street, 
NW..  Washington.  DC. 

The  Subcommittee  on  Diagnostic  and 
Therapeutic  f»ractice8  will  meet  in  the 
executive  room,  and  the  Subcommittee 
on  Hospital  Producffvity  and  Cost- 
Effectiveness  will  meet  in  the 
congressional  room.  Both  subcommittees 
will  convene  at  9  o'clock  a.m.  on  June 
24, 1986. 

The  full  Commission  will  convene  at 
1:30  p.m.  in  the  diplomat  room  June  24. 
1986. 

The  Subcommittee  on  Data 
Development  and  Research  will  convene 
in  the  Hampton  room  at  9  o'clock  ajn. 
on  June  25, 1986. 

All  meetings  will  be  open  to  the 
public. 

DooaU  A.  Young. 
Executive  Director. 
(FR  Doc.  86-13161  Filed  6-«-86;  8:45  am] 

BtLUNQ  CODC  W20-«WMt 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  23289;  Fit*  Na  SR-CBOE-86- 

in 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effecttveneaa  of 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  May  15. 1986  the  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  1. 1]  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

From  Monday,  June  2, 1988,  through 
Monday,  September  1. 1986.  the 
Exchange  will  not  charge  any  currency 
options  transaction  fees  or  currency 
options  floor  charges;  the  Exchange 
reserves  the  right  to  begin  charging 
currency  options  transaction  fees  for 
public  ciistomer  and  firm  proprietary 
orders  before  September  1. 1966.  In 
addition,  the  Exchange  will  not  collect 
any  dues  from  currency  options  rights  or 
permit  holders  and  wiU  not  collect  dues 
in  connection  with  currency  options 
memberships  unitl  September  1, 1986. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  is  set  forth  in  sections 
(A).  (B).  and  (C)  below. 

(A) Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  encourage  the  trading  of 
foreign  currency  option  contracts  as  part 
of  a  currency  options  permit  and 
incentive  program,  which  is  described  in 
a  separate  filing  (SR-CBOE^86-13).  The 
statutory  basis  for  this  proposed  rule 
change  is  section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934  (the 
Act),  in  that  it  is  designed  to  facilitate 
transactions  in  foreign  currency  options. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  will  not 
impose  a  burden  on  competition. 

(C)  Self- Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Conmients  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Seciirities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
apropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

rv.  SoUdtatioo  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Commission.  450  Fifth  Street, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person.'other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  (July  1, 1986). 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority. 

Dated:  June  2. 1986. 
Shiriey  E.  Hollis  ' 

Acting  Secretary. 

|FR  Doc.  86-13020  Filed  6-9-86;  8:45  am) 

BILUNQ  COOC  M1<M)1-« 

(Release  Nb.  IC-t5127;  RIe  No.  812-6349] 

Delaware  Group  Government  Fund, 
Inc.;  Application  Permitting  Quarterly 
Distributions  of  Long-Term  Capital 
Gains 

June  3. 1986. 

Notice  is  hereby  given  that  Delaware 
Group  Government  Fund.  Inc.  (the 
"Applicant "),  Ten  Penn  Center  Plaza. 
Philadelphia.  Pennsylvania  19103.  a 
diversified  open-end  management 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
("Act"),  filed  on  application  on  April  16. 
1986,  for  an  order  pursuant  to  section 
6(c)  of  the  Act  exempting  the  Applicant 
from  section  19(b)  of  the  Act  and  Rule 
19b-l  thereunder  to  permit  the 
Applicant  to  make  quarterly 
distributions  of  long-term  capital  gains 
from  certain  options  transactions.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
therein,  which  are  summarized  below, 
and  to  the  Act  and  rules  thereunder  for 
the  text  of  the  applicable  provisions 
thereof. 

According  to  the  application. 
Applicant  is  a  series  investment 
company  designed  for  investors  who 
seek  a  high  current  return  with  frequent 
dividend  distributions.  Applicant 
currently  offers  shares  in  two  series,  the 
U.S.  Government  Series  and  the  GNMA 


Series.  Applicant  slates  that  both  series 
pursue  their  Investment  objectives  by 
investing  in  U.S.  Government  securities, 
as  described  in  the  application. 
AiMlcant  also  states  that  each  series 
may  write  covered  call  options  and 
secured  and  purchase  put  options,  and 
enter  into  closing  purchase  and  sale 
transactions  with  respect  to  certain  of 
such  options.  Applicant  further  states 
that  it  will  not  engage  in  option  writing 
strategies  for  speculative  purposes. 
Applicant  is  also  authorized  to  use  other 
investment  techniques,  such  as  lending 
certain  U.S.  Government  securities  and 
entering  into  repurchase  agreements 
with  sellers  of  such  securities. 

Applicant  represents  that  it  pays 
dividends  from  net  investment  income 
monthly  and  distributions  of  net  capital 
gains  from  options  transactions  and  net 
short-term  capital  gains  from  other 
sources  quarterly.  Applicant  also 
represents  that  distributions  of  any  net 
long-term  capital  gains  realized  bn  sales 
of  investments  during  a  fiscal  year  are 
currently  distributed  annually  during  the 
quarter  following  the  close  of  the  fiscal 
year. 

Applicant  states  the  under  the  1984 
amendments  to  section  1256  of  the 
Internal  Revenue  Code  ("Section  1256"), 
60%  of  the  gain  or  loss  recognized  by  the 
Applicant  with  respect  to  certain 
options  is  now  treated  as  long-term 
capital  gain  or  loss.  Applicant  believes 
that  it  is  desirable  to  apply  that  tax 
treatment  to  their  quarterly  distributions 
of  gains  from  option  transactions  in 
order  to  benefit  its  shareholders. 
Applicant  notes  that  Section  1256  was 
amended  to  eliminate  certain  tax  abuses 
relating  to  the  realization  of  short-term 
capital  losses  from  options  transactions 
and  that  there  is  no  evidence  that 
Congress  intended  that  amendment  to 
limit  the  frequency  with  which 
registered  investment  companies  may 
distribute  capital  gains  from  options 
transactions.  Arxordingly.  the  Applicant 
believes  that,  by  recognizing  60%  of  the 
gain  from  options  transactions  as  long- 
term  capital  gain,  it  will  be  distributing 
long-term  capital  gain  more  than  once  a 
.   year,  which  is  in  violation  of  section 
19(b)  of  the  Act  and  Rule  19b-l 
thereunder. 

Applicant  asserts  that  none  of  the 
purposes  of  section  19(b)  of  the  Act  and 
Rule  19b-l  will  be  served  by  a  strict 
application  of  these  provisions  to  its 
proposed  quarterly  distribution  of  the 
capital  gains  generated  by  certain 
options  transactions.  60%  of  which  are 
now  treated  as  long-term  capital  gains 
under  section  1256.  Applicant  represents 
that  it  will  also  clearly  distinguish  the 
source  of  any  such  capital  gains 


distribution  in  notices  to  Its  shareholder 
to  avoid  confusion. 

Applicant  further  asserts  that  section 
19(b)  of  the  Act  and  Rule  19b-l  were 
also  devised  to  stop  investment 
companies  from  churning  their  portfolios 
in  contravention  of  their  goal  of  long- 
term  capital  appreciation.  Applicant 
submits  that  the  recharacterization  of 
60%  of  the  capital  gain  from  options 
transactions  as  long-term  capital  gain  by 
section  1256  is  not  expected  to  affect  the 
investment  decisions  of  distribution 
practices  of  the  Applicant  which  has  an 
investment  objective  of  high  current 
return,  not  long-term  capital 
appreciation.  Applicant  also  submits 
that  its  proposed  quarterly  distribution 
of  long-term  capital  gains  from  options 
transactions  will  not  increase 
administrative  expenses  because  the 
Applicant  already  proposed  to  make 
quarterly  distributions  of  short-term 
capital  gains. 

Applicant  states  that  if  it  were  unable 
to  designate  the  appropriate  part  of  each 
quarterly  distribution  of  gains  from 
options  transactions  as  long-term  capital 
gain,  the  Applicant  could  designate  its 
final  distribution  of  gains  with  respect  to 
a  fiscal  year,  which  is  made  shortly  after 
the  close  of  the  fiscal  year,  as  being  the 
distribution  of  long-term  capital  gains. 
Applicant  believes  that  this  approach 
would  be  disadvantageous  to  the  fi 

Applicant's  shareholders  because  a 
portion  of  the  long-term  capital  gain 
realized  on  certain  options  transactions 
may  not  be  designated  as  such  if  the 
portion  exceeds  the  amount  of  the  final 
distribution  and  because  this  method  of 
distribution  will  not  spread  the  benefit 
of  the  lower  capital  gains  tax  rate  to 
persons  who  are  shareholders  at  various 
points  during  the  year.  Applicant 
concludes  that  granting  the  requested 
exemption  to  enable  Applicant  to  make 
quarterly  distributions  of  long-term 
capital  gains  from  certain  options 
transactions  would  be  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  June  27, 1986,  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  the  interest  the 
reasons  for  the  request  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant(s)  at  the  address  stated 
above.  Proof  of  service  (by  affidavit  or. 


JM   1 
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in  the  case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  CommiMion,  by  the  Divi»ion  of 
Investment  Management  pursuant  to 
delegated  authority. 
Shirt«y  E.  HoUis. 
Acting  Secretary. 
|FR  Doc.  86-13057  Filed  »-«-86;  8:45  ami 
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No.  tC-1S131:  File  Na  812-6279] 


Intemetionai  Investors  Inc.;  Notice  of 
Application 

June  4.1086. 

Notice  is  hereby  given  that 
International  Investors  Incorporated 
("International  Investors').  Van  Eck 
Funds  ("Trust")  and  Van  Eck  Securities 
Corporation  ("VESC";  collectively, 
"Applicants").  122  East  42nd  Street. 
New  York.  New  York  10168.  filed  an 
application  on  January  10, 1988,  and  an 
amendment  thereto  on  May  9, 1988, 
requesting  an  order  pursuant  to  section 
11(a)  of  the  Investment  Company  Act  of 
1940  ('*Act")  approving  certain  proposed 
offers  of  exchange  on  a  basis  other  than 
relative  net  asset  values  of  the  shares 
involved  in  the  exchanges.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein  which  are  summarized 
below  and  to  the  Act  for  the  complete 
text  of  the  applicable  provisions  thereof. 

Applicants  state  that  International 
Investors  and  the  Trust  are  registered  as 
open-end  investment  companies  under 
the  Act.  The  Trust  currently  has  three 
series;  World  Trends  Fund,  Gold/ 
Resources  Fund  and  VS.  Government 
Money  Fund.  VESC  is  the  principal 
underwriter  of  shares  of  International 
Investors  and  each  series  of  the  Trust 
(together,  "Funds").  Applicants  state 
that  shares  of  U.S.  Government  Money 
Fund  are  sold  on  a  continuing  basis  at 
their  net  asset  value  without  a  sales 
charge.  Shares  of  International 
Investors,  Gold /Resources  Fund  and 
World  Trends  Fund  ("load  funds ')  are 
sold  on  a  continuing  basis  at  their 
respective  net  asset  values  plus  a  sales 
charge  ranging  from  0.5%  to  8.5%  of  the 
offering  price  in  the  case  of  International 
Investors  and  from  0.5%  to  7.5%  of  the 
public  offering  price  in  the  case  of 
World  Trends  Fund  and  Gold/Resources 
Fund. 

Applicants  propose  to  make  offers  of 
exchange  pursuant  to  the  following  plan: 


(1)  Shares  of  the  Trust's  World  Trends 
Funds  or  Gold /Resources  Fund,  not 
acquired  pursuant  to  the  exchange  plan, 
which  have  been  held  for  at  least  30 
days  ("shares"  as  used  in  this 
paragraph,  includes  shares  acquired  by 
reinvestment  of  dividends  and 
distributions),  may  be  exchanged 
without  a  sales  charge  for  shares  of 
International  Investors  at  their  net  asset 
values  per  share;  (2)  shares  of 
International  Investors  may  be 
exchanged  for  shares  of  the  Trust's 
Gold/ Resources  Fund  or  World  Trends 
Fund  without  a  sales  charge  at  their  net 
asset  values  per  share;  (3)  shares  of  the 
Trust's  Gold/Resources  Fund,  or  Worid 
Trends  Fund,  may  be  exchanged  without 
a  sales  charge  for  shares  of  the  other 
funds  of  the  Trust  at  their  net  asset 
values  per  share:  (4)  shares  of  the 
Trust's  U.S.  Government  Money  Fund 
which  were  not  acquired  by  exchange 
from  International  Investors  or  the 
Trust's  Gold/Resources  Fund  or  World 
Trends  Fund  (i.e.  shares  initially 
purchased  directly  from  U.S. 
Government  Money  Fund  with  no  sales 
charge),  may  be  exchanged  for  shares  of 
International  Investors  or  the  Trust's 
Gold/Resources  Fund  or  World  Trends 
Fund  based  on  the  relative  net  asset 
values  per  share  plus  the  sales  charge 
applicable  to  the  shares  of  the  successor 
fund:  (5)d  shares  of  the  Trust's  U.S. 
Government  Money  Fund  which  were 
acquired  pursuant  to  an  exchange  from 
International  Investors  or  the  Trust's 
Gold/Resources  Fund  or  Worid  Trends 
Fund,  may  be  exchanged  for  shares  of 
International  Investors  or  the  Trust's 
Gold /Resources  Fund  or  Worid  Trends 
Fund  without  a  sales  charge  at  their  net 
asset  values  per  share.  Applicants 
request  request  that  the  order  also  apply 
to  any  additional  series  of  the  Trust  for 
which  VESC  serves  as  principal       *• 
underwriter,  so  long  as  any  such 
additional  series  have  the  same  sales 
charges  and  participate  in  the  exchange 
plan  on  the  same  terms  as  the  existing 
series  of  the  Trust. 

Applicants  submit  that  the  above- 
described  exchange  plan  is  consistent 
with  all  provisions  of  the  Act.  except  for 
the  exchange  privilege  described  in  item 
(4).  since  all  of  the  permitted  exchanges 
are  on  the  basis  of  the  respective  net 
asset  values  of  the  funds  next 
determined  without  a  sales  charge. 
However,  on  exchanges  of  shares  out  of 
the  Trust's  U.S.  Government  Money 
Fund  which  were  not  acquired  by 
previous  exchange  from  International 
Investors  or  the  Trusts  Gold /Resources 
Fund  or  Worid  Trends  Fund,  the 
exchange  will  be  at  net  asset  value  plus 
the  sales  charge  applicable  to  the  shares 
of  the  successor  fund.  Any  such 


exchange  offer  at  other  than  net  asset 
value  must.  Applicants  accede,  be 
submitted  to  the  Commission  for  its 
approval  under  section  11(a)  of  the  Act. 

Applicants  assert  that  the  proposed 
exchange  plan  is  fair  and  equitable  to 
shareholders  of  International  Investors 
and  the  Trust  while  at  the  same  time 
giving  shareholders  of  U.S.  Government 
Money  Fund  desirable  flexibility  in  their 
financial  planning.  Applicants  note  that 
if  the  full  sales  load  were  not  charged  on 
exchanges  of  shares  of  U.S.  Government 
Money  FOnd,  an  exchanging  shareholder 
would  be  inequitably  benefited  because 
he  could  easily  avoid  sales  charges  by 
first  purchasing  shares  of  U.S. 
Government  Money  Fund  with  no  sales 
charge  and  subsequently  switching  to 
one  of  the  funds  with  a  sales  charge. 
The  financial  incentives  to  sales 
representatives  to  recommend 
exchanges  out  of  the  U.S.  Government 
Money  Fund  are  minimal  since  shares 
acquired  pursuant  to  an  exchange  from 
a  load  fund,  may  again  be  exchanged  for  , 
shares  of  any  of  the  other  load  funds  at 
net  asset  value  without  paying  the  sales 
charge  of  the  successor  fund  (i.e.  the 
shareholder  will  be  "credited  "  for  the 
sales  charge  previously  paid  on  such 
shares).  Applicants  slate  that,  although 
there  is  no  present  intention  to  do  so, 
each  of  the  funds  have  reserved  the  right 
to  charge  a  fee  of  not  more  than  $5.00 
per  exchange  payable  to  the  fund  or 
establish  a  limit  on  the  number  and 
amount  of  exchanges  made  pursuant  to 
the  exchange  plan. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  June  25, 1986.  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretury,  Securities 
and  Exchange  Commission.  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 
Acting  Secretory. 
(FR  Doc  86-13058  Filed  6-»-fl6;  8:45  am) 
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Mitsut>ishi  Bank  (Panama)  SJV;  Notice 
of  AppHcation 

June  4. 1988. 

Notice  is  hereby  given  that  Mitsubishi 
Bank  (Panama)  S.A.  ("AppHcanf'^,  c/o 
Peter  Figdor.  Esq.,  Wender  Murase  A 
White.  400  Park  Avenue,  New  York, 
New  York  10022,  filed  an  application  on 
April  30, 1986  for  an  order  of  the 
Commission  pursuant  to  section  e(c}  of 
the  Investment  Company  Act  so  that  it 
may  make  public  offering  of  U.S. 
doHar-denominated  certificates  of 
deposit  and  other  debt  securities 
("Securities")  in  the  United  States.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representatioDS 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  for 
the  complete  text  of  the  provision 
referred  to  herein  and  in  the  application. 

According  to  the  application. 
Applicant  is  a  Panamanian  banking 
corporation  organized  pursuant  to  Law 
32  of  1927  ("Law  32")  and  licensed  vadet 
Cabinet  Decree  No.  238  of  >uly  2. 1970 
("Decree  238").  that  commenced 
operations  as  a  bank  on  May  26, 1983. 
Applicant  states  that  all  of  its 
outstanding  capital  stock  cuurently 
consisting  of  5O4X)0  shares  of  coimnon 
stock,  is  owned  by  Mitsubishi  Bank. 
Limited  ("Mitsubishi").  Applicant  oflers 
international  banking  services  through 
its  head  office  in  Panama,  including; 
short  and  medium  term  commercial 
lending;  deposit-taking;  investing  in 
commercial  paper,  bank  instruments 
and  government  obligations;  discounting 
trade  bills;  issuing  letters  of  credit;  and 
foreign  exchange  trading.  As  of 
December  31. 1984.  Applicant's  total 
assets  were  U.S.  $39,072,634.96.  with 
authorized  capita!  slock  consisting  of 
100.000  shares  of  common  stock  having 
a  par  vahie  of  U.S.  flOCLOO  per  share, 
and  paid  up  capital  of  U3.  $5.000il0a 

The  Applicant  represents  that,  as  a 
Panamanian  bank  holding  an 
international  banking  h'cense  under 
Decree  238.  varioos  aspects  of  its 
business,  including  permissible  powers 
and  lending  aathority.  are  subiect  to 
regtrfafron.  The  Nation  Banking 
Commission  of  the  RepubRc  of  Panama 
( "Banking  commission")  is  responsible 
generally  for  the  administration  of 
Decne  23S  and  more  parttcniarfy  for  the 
day-to-day  regulation  of  Panamanian 
bank*  to  ensure  compliance  with  Decree 
238.  Each  PaaamanMO  bank  is  reqaired 
to  file  with  the  Bankiitg  Commission, 
and  to  publish  in  summsry  form,  annual 
statements  in  prescribed  form  comprisad 
of  statements  of  assets  and  UabOittes. 


income,  appropriations  for  contingencies 
and  changes  in  shareholders'  equity, 
together  with  a  report  of  the  bank's 
auditors  thereon.  The  Banking 
Commission  is  permitted  to  examine  the 
Applicant  as  often  as  it  is  deemed 
necessary  or  expedient  (at  least  once 
every  two  years),  and  has  the  right  of 
access  to  Applicant's  books  and 
accounts.  Also,  the  Banking  Commission 
is  required  to  appoint  an  intervener  to 
supervise  the  business  of  an  insolvent 
Panamanian  bank  and  take  such  actions 
as  may  be  necessary  to  protect  the 
bank's  creditors  and  depositors,  bi 
appropriate  drcumstances,  the  Banking 
Commission  may  request  the  judicial 
dissolution  of  an  insolvent  Panamanian 
bank. 

The  Applicant  states  that  Mitsobishi 
ranked  as  the  5th  largest  bank  in  the 
free  world  in  terms  of  deposits  as  of 
December  31. 1984.  As  of  March  21, 1965, 
Mitsubishi  had  worldwide  assets 
eqiHvalent  to  approximately  U.S.  $116.4 
billion,  wortwide  desposits  equivalent  to 
approximately  U.S.  $86.0  billion, 
worldwide  loans  equivalent  to 
approximately  U.&  $S7.9  billion  and 
total  stockholers'  equity  equivalent  to 
approximately  U.S.  $2.2  billion. 
Mitsubishi  is  presently  engaged  in  the 
conduct  of  a  commercial  banking 
business  in  Japan,  which  includes 
receiving  deposits,  making  loans, 
discounts  and  security  investments, 
conducting  domestic  and  foreign 
exchange  transactions  and  performing 
such  other  related  services  as 
safekeeping,  money  exchartge. 
collections  and  issuing  guarantees, 
acceptances  and  letters  of  credit.  The 
application  states  that  Mitsubishi  is 
extensively  regulated  under  Japanese 
banking  laws  and  the  regulations 
promulgated  thereunder.  The  Japanese 
Ministry  of  Finance  audits  Mitsubishi 
once  every  two  or  three  years  and  The 
Bank  of  )apen  conducts  field  checks 
once  every  or  three  years.  The  Japanese 
Ministry  of  Finance  supervises  the 
lending  ratios  and  lending  limits  of 
Japansese  banks.  In  additon,  the 
Japanese  Ministry  of  Finance  exercises 
supervisory  control  over  Japanese  banks 
by  reason  of  the  necessity  of  obtaining 
the  approval  of  the  Japanese  Ministry  of 
Finance  with  respect  to  such  matters  as 
the  establishment  of  additonat  ofBces. 
reductions  in  capital,  mergers, 
liquidations  or  discontinuations  of 
business.  The  Japanese  Ministry  of 
Finance  also  has  the  authority  to 
instruct  Japanese  bank  to  remove 
directors,  to  direct  a  Japanese  bank  to 
submit  to  certain  prop«1y  to  be  held  for 
the  protection  of  depositors  or  to  tssoe 
such  olksr  as  may  be  deemed  necessary. 


The  application  states  that  Mitsubishi 
has  been  licensed  by  the  New  York 
State  Supenntendent  of  Banks  to 
maintain  a  branch  office  in  New  York 
State  since  May  1977  and  that,  under  its 
present  branch  license.  The  Mitsubishi 
Bank,  Limited.  New  York  Branch 
("Mitsubishi  New  York")  is  authorized 
to  engage  in  "the  business  of  buying, 
selling,  paying  or  collecting  bills  of 
exchange,  or  of  issuing  letters  of  credit 
or  of  receiving  money  for  transmission 
or  transmitting  the  same  t>y  draft,  check, 
cable  or  otherwise,  or  of  making  loans, 
or  of  receiving  deposits.**  Mitsubishi 
New  York,  as  a  New  York  branch  of  a 
foreign  bank,  is  subject  to  extensive 
Federal  and  New  York  State  regulation. 
The  application  further  iiMiicates  that 
Mitsobishi  New  York  is  also  subject  to 
regidation  under  the  International 
Banking  Act  of  1978. 

The  Applicant  states  that  the 
Securities  to  be  pubhcly  offered  by  the 
Applicant  in  the  Untied  Slates  will  be 
sold  in  Biirwmwm  denominations  of  U.S.  * 
$100,000  through  ma  for  dealers,  will  be 
sold  only  to  institutional  and  other 
sophisticated  investors,  will  have 
varying  maturities  not  exceeding  five 
years  and  will  not  inchide  any  provision 
for  extension,  renewal  or  automatic 
rollover.  Payment  of  the  principal  of. 
and  interest  on,  the  Securities  will  be 
unconditionally  guaranteed  by 
Mitsbubishi  New  York,  or  by  Mitsubishi. 
The  ApWcant  represents  that  the 
Securities  will  have  received  one  of  the 
.  three  highest  investment  grade  rating 
fnrni  at  least  one  nationally  receogrrized 
statistical  rating  organization.  The 
Applicant  undertakes  that,  prior  to  the 
issuance  of  any  Securities,  its  United 
States  cotmsel  shall  have  certified  that  a 
rating  in  accordance  wid)  the 
immediately  preceeding  senterore  has 
been  received;  the  Securities  will  rank 
pari  passu  among  themselves,  and  the 
guarantees  in  respect  thereof  will  rank 
pari  passu  among  themselves:  the 
Securities  will  rank  eqoally  with  all 
other  onsecured  indebtedness  of  the 
AppUcant.  incloding  deposit  liabilities, 
and  superior  to  righs  of  shai^eholderB; 
and  the  guarantees  of  the  Securities  will 
rank  equally  with  all  other  onsecured 
indebtecteess  of  Mitsubishi  New  York  or 
Mitsubishi,  as  the  case  may  be  (except 
to  the  extent  such  indek>tedite8S  is 
perferred  by  operation  of  taw),  including 
depoisit  liabilities,  and  soperior  to  ri^its 
of  shaietkolders. 

The  AppUcant  understakes  that  any 
offerii^  in  the  United  States  of 
Securities  will  be  made  only  porsuant  to 
a  registration  statement  under  the  1933 
Act.  or  parsaant  to  an  applicable 
exemptios  fran  the  registration 
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requirements  of  the  1933  Act.  The 
Applicant  further  undertakes  that  any 
such  offering  will  be  done  on  the  basis 
of  disclosure  documents  that  are 
appropriate  and  customary  for  such 
registration  or  exemption,  and  in  any 
event  at  least  as  comprehensive  as 
those  used  in  offering  of  similar 
securities  in  the  United  States  by  United 
States  issuers,  and  which  include  a 
memorandum  describing  the  business  of 
Mitsubishi  and  the  Applicant  and 
containing  the  most  recent  pullicly 
available  annual  financial  statement  of 
Mitsubishi  and  the  Applicant  (including 
a  balance  sheet  and  income  statment). 
audited  in  accordance  wiht  Japanese 
and  Panamanian  accounting  principles, 
respectively.  Such  memorandum  will 
include  brief  paragraphs  highlighting  the 
material  differences  between  generally 
accepted  accounting  principles 
applicable  to  United  States  banks  and 
(i)  Japanese  accounting  principles 
applicable  to  Japanese  banks  and  used 
by  Mitsubishi  and  (ii)  Panamanian 
accounting  principles  applicable  to 
Panamanian  banks  and  used  by  the 
Applicant  Such  memorandum  will  be 
updated  promptly  to  reflect  material 
changes  in  the  business  and  financial 
condition  of  Mitsubishi  or  the  Applicant. 
The  Applicant  further  undertakes  to 
ensure  that  such  disclosure  dociunents 
will  be  provided  to  each  offeree  who  has 
indicated  an  interest  in  purchasing 
Securities  prior  to  any  sale  of  such 
Securities  to  such  offeree;  except  that,  in 
the  case  of  an  offering  being  made 
pursuant  to  a  registration  under  the  1933 
Act.  such  disclosure  documents  will  be 
provided  to  such  persons  and  in  such 
manner  as  may  be  requred  by  the  1933 
Act. 

The  Applicant  also  undertakes,  in 
connection  with  any  offering  of 
Securities  in  the  United  States,  that  it 
will  expressly  accept  the  jurisdiction  of 
any  state  or  federal  court  in  the  City  and 
State  of  New  York  in  respect  of  any 
action  based  on  such  Securities.  The 
Applicant  further  undertakes  to  appoint 
an  agent  located  in  the  City  and  State  of 
New  York  (which  may  be  Mitsubishi 
New  York)  to  accept  any  process  which 
may  be  served  in  any  such  action.  Such 
consent  to  jurisdiction  and  appointment 
of  an  agent  for  service  of  process  will  be 
irrevocable  so  long  as  such  Securities 
remain  outstanding  and  until  all 
amounts  due  and  to  become  due  in 
respect  of  such  Securities  have  been 
paid. 

The  Applicant  also  undertakes  that  it 
«vill  not  offer  any  Security  without 
registration  under  the  1933  Act.  unless  it 
shall  have  received  an  opinion  of  its 
United  StPtes  legal  counsel  to  the  e^ect 


that,  under  the  circumstances  of  the 
proposed  offering,  such  security  will  be 
entitled  to  an  exemption  provided  under 
the  1933  Ant.  or  the  Staff  of  the 
Commission  shall  have  stated  in  writing 
that  it  will  not  recommend  enforcement 
action  to  the  Commission  under  the 
circumstances  of  the  proposed  offering. 
The  Applicant  further  undertakes  that  it 
will  not  offer  any  Security  (i)  in  the  case 
of  any  Security  to  be  guaranteed  by 
Mitsubishi  New  York,  unless  it  shall 
have  received  an  opinion  of  Japanese 
legal  counsel  to  Mitsubishi  to  the  effect 
that  obligation  of  Mitsubishi  New  York 
pursuant  to  such  guarantee  also 
constitutes  the  legal,  valid  and  binding 
obligation  of  Mitsubishi  enforceable 
against  Mitsubishi  in  accordance  with 
its  terms,  and  (ii)  in  the  case  of  any 
Security  to  be  guaranteed  by  Mitsubishi, 
unless  Mitsubishi  shall  have  obtained 
an  order  of  the  Commission  pursuant  to 
section  6(c)  of  the  Act  exempting  it  from 
all  provisions  of  the  Act  in  connection 
with  the  issuance  of  such  guarantee. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  June  26. 1985,  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  afRdavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  AJFter  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
investment  Management,  pursuant  to 
delegated  authority. 
Shitiay  E.  HoUi*. 
Acting  Secretary. 

(FR  Doc.  86-13059  Filed  6-*-fl8:  8.-45) 
MUMQ  COOC  Mie-Ot-M 

(RatoaM  No.  34-2326S;  SR-NASD-M-2] 

Self-Regulatory  Organizatione;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Ctiange  l>y 
the  Nationai  Association  of  Securities 
Dealers,  Inc. 

On  January  13. 1986,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section 


19(b)(1)  under  the  Securities  Exchange 
Act  of  1934  ("Act")*  and  Rule  19b-^ 
thereunder,*  a  proposed  rule  change  to 
delete  from  the  calculation  of  the 
NASDAQ-100  Index  any  foreign 
securities  traded  through  American 
Depository  Receipts  ("ADRs").' 

In  September  1985,  the  Commission 
approved  the  NASD's  proposal  to  trade 
options  on  the  NASDAQ-100  Index.* 
The  NASDAQ-100  Index  includes  both 
domestic  and  foreign  National  Market 
System  ("NMS")  Securities.  Currently, 
the  NASDAQ-100  Index  only  includes 
two  foreign  issues  in  the  form  of  ADRs 
whose  representation  in  the  Index  is 
proportional  to  the  last  sale  price  times 
the  total  number  of  ADRs  outstanding  in 
relation  to  the  total  market  value  of  the 
Index.  As  of  February  1. 1985,  these  two 
foreign  issues  represented  1.73%  of  the 
total  market  value  of  the  NASDAQ-100 
Index. 

In  its  filing,  the  NASD  states  that  it  is 
easier  for  certain  market  participants  to 
compute  the  total  shares  outstanding, 
rather  than  the  total  ADRs  in 
circulation,  for  a  foreign  issue.  As  a 
result,  the  NASD  has  decided  that  the 
NASDAQ-100  Index  should  cease  to 
contain  any  foreign  issues  represented 
in  the  form  of  ADRs.  The  two  foreign 
issues  affected  by  the  proposed  rule 
change  will  be  replaced  by  the  next 
largest  non-financial  NMS  securities 
that  are  not  traded  as  ADRs.  The  NASD 
states  that  the  statutory  basis  for  the 
proposed  rule  change  is  section 
15A{b)(6)  of  the  Act 

The  Commission  is  publishing  this 
release  to  solicit  comment  on  the 
proposed  rule  change.  Persons 
interested  in  commenting  on  the 
proposal  should  submit  six  copies  of 
their  comments  within  21  days  from  the 
date  of  publication  of  the  notice  in  the 
Federal  Register.  Comments  should  be 
sent  to  the  Secretary  of  the  Commission. 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  the  proposed  rule 
change,  and  all  documents  relating  to 
the  proposed  rule  change,  except  those 
that  may  be  withheld  from  the  public 
pursuant  to  15  U.S.C.  552.  are  available 
for  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  are  available  at 
the  NASD. 
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■  On  January  24. 1986.  the  NASD  aubmitled  page* 
that  renumt>ered  lh«  filing  to  SR-NASO-SS-r  No 
substantive  changes  were  made  to  the  filing-  See 
letter  frwn  John  |.  Flood  Senior  Attorney.  NASD,  to 
Sharon  M.  l.awioa.  Attorney.  SEC  dated  fanuary 
22.1006. 

« 15  U5.a  7a^bKlKl9S2>- 

'  17  CFR  240.19b-4  (1965). 

*  Securities  Exchange  Act  Release  No.  22404. 
(September  13.  1965).  SO  FR  38235. 


The  proposed  rule  change  is  intended 
to  simplify  the  NASDAQ-100  index  by 
omitting  ftxun  the  Index  those  foreign 
secin'ities  that  are  represented  by  ADRs. 
For  this  reason,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association,  and,  in 
particular  section  15A  of  the  Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  tiie  thirtieth  day  after  the  date  of 
publication  of  nobce  of  Bling  dier^  in 
that  the  same  index  option  trading  rules 
and  surveillance  plan  previously 
approved  by  the  Commission  will 
continue  to  apfrfy  to  options  trading  on 
the  NASDAQ-100  Index.  Id  addition,  the 
change  in  contract  specifications  for  the 
NASDAQ-IGO  Index  will  not  materially 
alter  the  composition  or  calculation  of 
the  Index. 

It  Is  Therefore,  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  nde  change  is  approved. 

For  fhe  Coflimmtraa  by  the  Dirtaion  of 
Market  Regulation,  pursumf  to  dele  go  led 
authority. 

Dated:  May  3a  ISSS. 
SUrl^  E.  HoUw, 
ActJag  Secretory. 

|FR  Doc  ab-130Zi  Filed  S-S-Se;  8:45  am) 
BIUJNG  COBE  M1O-0t-H 


( Retease  No.  3^23290;  FH*  No.  SR-NVSE- 
86-T51 


York 
to 


Self  ne^MlMory  Organlzatiofis; 
Proposed  Rule  Ctiange  by 
Stock  ExdMngovlM 
Acceleralsd  Dslstng  of 
Traded  Options 

Pursuant  to  section  19(b)fl}  of  the 
Securities  Exchan^  Act  of  1984,  IS 
U.S.C.  788(b)(1).  notice  is  berei>y  given 
that  on  May  IQs  1980.  the  New  York 
Stock  Exchange.  Inc.  filed  with  the 
Securities  and  Exchange  CboumssioB 
the  proposed  rale  change  as  described 
in  Items  I.  U,  and  III  bciow,  which  hem» 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Comnissian  is  pebfistwd  this  notice  to 
solicit  comments  on  tlie  proposed  rule 
change  bom  intciestcd  persons. 


^v  9etio8Sfice  ov 


The  Exchange  is  proposing  to  amend 
Rule  716,  governing  'Withdrawal  of 
Approval  of  Undeclytng  Stocks  and 
Groups",  as  follows:  (Italics  indicate 
language  added.) 

Rule  716.  (a)  throu^  (c)  No  change. 

.  .  .  Siqiplonentary  Material 


.10  through  .40  No  change.  .  - ; 

.SOIfo  stock  underlying  opdoas 
trading  on  the  Exchange  is  also  the 
subject  of  options  trading  on  or  through 
the  facilities  of  a  Participating 
Exchange  or  Association,  at  the  time  the 
Exchange  determines  that  approral  for 
contmued  optkma  trading  on  such 
underling  stock  should  be  withdrawn, 
then  the  Exchange  may  apply  to  the 
Securities  and  Exchange  Commission  to 
delist  such  options  prior  to  the  time  all 
series  of  such  opticms  have  expired. 
Member  organizations  will  be  notified 
prior  to  the  debating. 

II.  Self-Regulatory  Organization's 
StatenMDt  of  the  Pinpose  of,  axti 
Statutory  Basis  for,  tlw  Proposed  Rule 
Changs 

In  its  filing  with  the  Commission,  the 
seif-regulatory  organization  inchided 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  role  chan^.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  smnmaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  die 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  an 
addition  to  Rule  716,  new 
Supplementary  Material  .SOi,  that  will 
allow  the  Exchange  to  delist  options  on 
underlying  stocks  prior  to  the  expiration 
of  all  open  series.  Under  the  current 
rules,  wtien  tlie  Exchange  determines  it 
is  appropriate  to  withdraw  approval  for 
continued  options  trading  on  an 
underlying  stoclu  it  must  wait  until  all 
the  then  open-series  exfnrt  before  it  can 
delist  the  option.  This  provision 
provides  investors  who  iiave  established 
0]>tion  positions  the  opportunity  to  close 
their  positions  in  the  secondary  market. 

This  provision  protects  investors  in 
options  which  trade  only  in  one  market; 
investors  in  multiply-trsided  options  con 
choose  from  several  marketplaces.  If 
one  nuuiietplace  decides  to  witiidraw 
from  trading  an  option,  the  investor  still 
has  available  other  aiarlLcts  to  close  any 
open  option  positioa  Therefore,  tiie 
Exchange  is  proposing  that,  if  the  option 
it  has  chosen  to  delist  is  also  available 
in  another  marlietplace.  the  Exchange 
may  delist  the  option  prior  to  the 
expiratios  of  oU  open  scries. 

The  statatory  basis  of  the  proposed 
rule  choage  is  section  6(b)(5)  of  tlM 
Securities  Exchai^r  Act  oC  1934  (the  . 


"Act"),  in  particular,  its  requirements 
that  the  rules  of  a  national  securities 
exchange  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  lielieves  the  proposed 
rule  change  imposes  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  on  the  proposed  rale 
change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tkaiag  far 
ComnuBsieB  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conmrission  may  designate  op  to 
90  days  of  such  date  if  it  finds  soch 
longer  permd  to  be  appropriate  and 
pubbsiies  its  reason  for  so  findmg  or  (ii) 
as  to  which  Ae  setf-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  soch  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  deterndns 
whether  tlie  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtation  Of  Coounente 

Interested  persons  are  invited  to 
submit  wrintn  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  maicing  written  submissiom 
should  file  six  copies  thereof  with  the 
Secretary.  Sccarities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20646.  Copies  of  the 
subayssion.  ail  subsequent  anendawnta, 
all  written  statemenU  with  respect  to 
the  proposed  rak  change  that  are  filed 
with  the  Coaamisftion,  and  all  written 
coounanications  relating  to  ihe  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Ptiblic  Reference  Sectton, 
450  path  Street.  NW..  Washington.  DC 
2064A  Copies  of  such  filing  will  also  be 
avsiteble  for  inspection  and  copjring  at 
the  principal  effiee  of  the  above- 
mentioned  setf-tegulatory  orgeniiation. 
All  submissioaa  should  refer  to  tlM  file 


JM  1 
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number  in  the  caption  al>ove  and  should 
be  submitted  by  July  1, 1986. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  2. 1986. 
Shirtey  E.  HoUis, 
Acting  Secretary. 

(FR  Doc.  86-13022  Filed  8-e-86;  8:45  amj 
MJJNQ  CODE  •010-01-II 

[R«<MM  No.  34-23291;  FN*  Na  SR-PSE- 


Self-Regulatory  Organizations;     . 
Propo— d  Ruia  Change  by  Pacific 
Stock  Exchange,  Inc.,  Relating  to 
GukteNnea  for  Issuance  of  an  Optlona 
FloorCttation 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b){l).  notice  is  hereby  given 
that  on  May  la  1986,  The  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  rule  filing  will  have  the  effect  of 
conforming  the  Options  Floor  Procedure 
Advice  ("OFPA")  E-»  to  the  present 
procedure  for  obtaining  a  member's 
signature  on  the  Floor  Citation  when  he 
or  she  is  cited.  In  addition,  it  will  further 
define  a  time  period  that  the  Floor 
Officials  must  follow  when  they  do  not 
cite  a  member  immediately.  The  final 
change  to  OFPA  E-4  is  to  broaden  the 
scope  of  the  Floor  Citation  to  include 
two  rule  violations  that  would  be  better 
handled  as  Floor  Citations  rather  than 
through  formal  disciplinary  proceedings. 
The  two  proposed  additional  rule 
violations  are  as  follows: 

Rule  VI,  section  55(.01)  Member  failed 
to  time-stamp  an  execution  in  which  he 
participated  as  a  seller. 

Rule  VI,  section  66(a)  Member  placed, 
or  permitted  placement  of  an  order  with 
an  Order  Book  Official  for  an  account  in 
which  such  member  or  his  organization, 
any  other  member  or  member 
organization,  or  any  non-member 
broker/dealer  has  an  interest. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  important  aspects  of 
such  statement. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  first  change  in  this  filing  is  to  the 
language  that  applies  to  requesting  a 
signature  from  the  person  who  is 
charged  with  a  rule  violation  by  citation. 
Although  the  existing  language  in  OFPA 
E-4  states  that  the  alleged  violator's 
signature  on  the  citation  indicates  that 
he  consents  to  the  imposition  of  a 
minimum  fine,  that  language  has  already 
been  deleted  from  the  citation  forms. 
The  language  that  is  presently  on  the 
citation  form  states  that  the  alleged 
violator's  signature  only  acknowledges 
receipt  of  said  citation.  Accordingly  the 
first  part  of  the  amen^lment  will  reflect  a 
procedure  that  is  already  in  place  and 
will  afford  the  member  a  review  by 
Committee  before  a  fine  is  levied. 

The  second  change  in  the  amendment 
relates  to  the  time  period  in  which  a 
floor  citation  or  alternative  report  may 
be  issued.  As  the  procedure  is  presently 
written,  a  Floor  Official  is  obligated  to 
issue  a  citation  when  he  becomes  aware 
of  it.  If  for  any  reason  the  Floor  Official 
does  not  issue  a  citation,  he  is  then 
obligated  to  issue  a  report,  in  writing,  to 
the  Surveillance  Department  with  a 
copy  to  the  alleged  violator,  within  24 
hours.  However,  the  procedure  does  not 
state  specifically  what  triggers  the  start 
of  the  24-hour  period.  Accordingly,  this 
amendment  will  specify  that  the  24-hour 
period  will  begin  after  the  Floor  Official 
becomes  aware  of  the  alleged  violations. 
Finally,  the  scope  of  OFPA  E-4  will  be 
broadened  to  include  specific  violations 
that  may  only  be  discovered  by  the 
Compliance  or  Surveillance 
Departments,  but  which  shall  be 
handled  by  a  Floor  Citation,  rather  than 
by  a  formal  Complaint.  As  of  now,  only 
two  such  violations  will  be  included  in 
this  procedure. 

Once  the  CompUance/Surveillance 
Department  discovers  either  of  these 
violations,  the  amendment  to  OFPA  E-4 
will  direct  the  Floor  Official  to  be 


notified  of  the  violation.  Once  notified, 
the  Floor  Official  will  then  have  the 
same  obligation  of  issuing  a  citation  (or 
a  report  why  the  citation  was  not 
issued)  as  specified  earlier. 

This  amendment  will  serve  the 
purpose  of  properly  reflecting  the 
current  procedure.  It  will  also  create  a 
more  practical  approach  for  dealing  with 
certain  rule  violations  without  infringing 
on  any  rights  of  the  alleged  violator. 

(BJ  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  imposes  no 
burden  on  competition 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding:  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
vvith  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
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the  principal  office  of  the  PSE.  All 
submission  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  1. 1986. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  2. 1986. 
Shiriey  E.  HoUis. 
Acting  Secretary. 
|FR  Doc.  86-13023  Filed  6-9-86;  8:45  am) 

BILUNG  COOE  lOIO-OI-W 


( Release  No.  IC-15128;  811-3294] 

Sutro  Money  Market  Fund;  Application 
for  Investment  Contpany 
Deregistration 

|une  3,  1986. 

Notice  is  hereby  given  that  Sutro 
Money  Market  Fund  ("Applicant"). 
Federated  Investors  Building.  421 
Seventh  Avenue,  Pittsburgh.  PA  15219. 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end,  diversified  management 
investment  company,  filed  an 
application  on  December  11, 1985,  and 
an  amendment  thereto  on  )une  2, 1986, 
for  an  order  of  the  Commission, 
pursuant  to  section  8(f)  of  the  Act, 
declaring  that  Applicant  has  ceased  to 
be  an  investment  company.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
made  therein,  which  are  summarized 
below,  and  to  the  Act  and  the  rules 
thereunder  for  the  text  of  the  relevant 
provisions. 

According  to  the  application, 
Applicant  filed  its  registration  statement 
pursuant  to  the  Act  and  the  Securities 
,  Act  of  1933  on  October  22, 1981,  to 
register  an  indefinite  number  of  shares 
of  beneficial  interest  at  no  par  value. 
Applicant  states  that  its  registration 
became  effective  on  P'ebruary  19, 1982, 
and  that  its  initial  public  offering 
commenced  on  that  date.  By  letter  dated 
June  28, 1985,  Applicant  informed  its 
existing  shareholders  of  its  intent  to 
terminate  business  activities  and  offered 
shareholders  the  option  to  transfer  their 
existing  balances  to  Capital  T  Money 
Market  Fund.  Applicant  states  that, 
thereafter,  all  of  its  shares  were 
redeemed  by  Sutro  and  Co.  ("Sutro"), 
acting  on  behalf  of  its  customers  for 
whom  it  held  such  shares  in  "street 
name."  Applicant  states  that  following 
this  massive  redemption  it  did  not  have 
sufficient  assets  to  expend  on  the 
preparation  and  distribution  of  a  proxy, 
for  the  sole  purpose  of  allowing  its 
former  shareholders  to  vote  on  the 


liquidation.  Applicant  represents  that  in 
light  of  the  presumably  voluntary 
redemption  of  all  AppHcant's  shares  by 
Sutro  on  behalf  of  the  beneficial 
shareholders,  it  believes  that  it  had  little 
choice  but  to  assume  that  its  proposal 
for  the  liquidation  would  have  received 
the  required  majority  vote. 

Applicant  represents  that  it  is  not  a 
party  to  any  litigation  or  administrative 
proceedings,  that  it  does  not  propose  to 
engage  in  any  business  activities  other 
than  those  necessary  to  effectuate  the 
winding-up  of  its  business  and  affairs, 
and  that  it  has  no  securityholders, 
assets,  debts  or  liabilities.  According  to 
the  application,  Applicant's  Board  of 
Trustees  authorized  the  filing  of 
Applicant's  section  8(f)  apjilication  on 
August  28, 1985,  and  Applicant  will  file 
Articles  of  Dissolution  pursuant  to 
Massachusetts  state  law. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  June  27, 1986,  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant(s)  at  the  address  stated 
above.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shiriey  E.  Hollis, 

Acting  Secretary.  1 

[FR  Doc.  86-13060  Filed  6-9-86;  8:45  amj 
aaiJNO  cooc  soio-oi-m 


DEPARTMENT  OF  STATE 
tCM-8/975] 

State  Department— American  Private 
Sector  Overseas  Security  Advisory 
Council;  Closed  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  State  Department — 
American  Private  Sector  Overseas 
Security  Advisory  Council  on  Thursday, 
June  26, 1986.  at  9  a.m.  in  Room  3407. 
U.S.  Department  of  Commerce.  Pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b(c)(l) 
and  (4),  it  has  been  determined  that  the 


meeting  will  be  closed  to  the  publia 
Matters  classified  pursuant  to  Executive 
Order — 12356  or  items  of  a  privileged 
commercial  nature  will  be  discussed. 
The  agenda  calls  for  the  approval  of 
working  agendas  of  new  committees, 
briefings  on  recent  terrorist  incidents 
and  a  discussion  of  federal  law 
enforcement  practices  and  procedures. 

Dated:  June  3. 1986. 
David  C  Fields. 

Deputy  Assistant  Secretary,  Diplomatic 
Security  Service. 
[FR  Doc  86-12989  Filed  6-9-86;  8:45  am) 

MLLINQ  COOC  4710-24-41 


[PubUc  Notto*  CM-8/977] 

Study  Group  4  of  tt>e  U.S.  Organization 
for  ttte  International  Radio 
Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  armounces 
that  Study  Group  4  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  vrM 
meet  on  July  3. 1986  in  the  first  floor 
Theater,  Communications  Satellite 
Corporation,  950  L'Enfant  Plaza.  SW., 
Washington.  DC.  The  meeting  will  begin 
at  9:30  a.m. 

Study  Group  4  deals  with  matters 
relating  to  systems  of 
radiocommunications  for  the  fixed 
service  using  satellites.  The  purpose  of 
the  meeting  will  be  to  review  activities 
of  the  XVIth  Plenary  Assembly  (May, 
1986)  and  to  continue  the  plan  of  work 
for  the  Study  Group  during  the  1986- 
1990  period. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Requests  for  further 
information  should  be  directed  to  Mr. 
Richard  Shrum,  State  Department. 
Washington.  DC  20520;  telephone  (202) 
647-2592. 
Richard  E.  Shrum. 

Chairman,  U.S.  CCIR  National  Committee. 
June  4. 1986. 

[FR  Doc.  86-13046  Filed  6-9-86;  8:45  am) 
nujim  cooc  47i(Mr7-M 

IPubNe  Notice  CM-8/976] 

Study  Group  C  of  tt>e  U^  Organization 
for  the  International  Telegraph  and 
TeleptKKie  Consultathre  Committee 
(CCITT);  Meeting 

The  Department  of  Stafk^Mnounces 
that  Study  Group  C  of  the  tJ!S. 
Organization  for  the  Intematiotial 
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Telegraph  and  Telephone  Consultative 
Committee  (CaTT)  wUi  meet  on 
Saturday.  |uiy  12. 1986  at  6:30  ajtn.  at  the 
Adams  Marks  Hotel  City  Avenue  and 
Monument  Street.  Philadelphia. 
Pennsylvania.  19131. 

The  purpose  of  this  meeting  is  to 
review  contributions  from  the  May  2 
meeting  of  Study  Group  XV  on  fiber 
optics. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  All  persons  planning  to  attend 
the  meeting  should  contact  Mr.  Paul 
Bryan  at  (201)  234-^790. 

Dated:  May  27. 1988. 
Carl  S.  Bnk«ly. 

Acting  Director.  Office  of  Technical 
Standards  and  Development. 
(FR  Doc.  86-13045  Filed  6-9-86:  8:45  am] 


For  further  information,  contact  Mr.  R. 
Bruce  Carter,  Office  of  the  Aeronautical 
Center  Counsel.  Mike  Monroney 
Aeronautical  Center.  P.O.  Box  25082. 
Oklahoma  City,  Oklahoma  73125. 
Tdephone;  (4051  688-2296. 

Issued  in  Oklahoma  City,  on  May  30, 1966. 
Joseph  R.  StandeO. 
Aeronautical  Center  Counsel. 
[FR  Doc.  86-12975  Filed  6-9-86;  a>45  amj 

BIUJHQ  COK  4>ia-t»-M 

Federal  Higtiway  Admintstration 

[GEORGIA  P««)JECT  EDS-460(2)  P.I. 
Nunib«r6622(»l 

Environmental  impact  Statement; 
Forsyth  &  Gwinnett  Counties 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  Intent 


DEPAfmHENT  OF  TRANSIKWTATION 

Fedefsi  AvMion  Administration 

Legal  Opinion  as  to  the  Recordatiility 
of  Artisarv  Liens  and  Identification  of 
Those  Ststes  From  Which  Such  Liens 
WW  Be  Accepted 

In  the  December  17. 1981,  Federal 
Resister.  Vol.  46.  No.  24Z  Page  61528. 
the  Federal  Aviation  Administration. 
Mike  Monroney  Aeronautical  Center, 
published  its  legal  opinion  on  the 
recordabihty  of  artisan  liens,  with  the 
identification  of  those  states  from  which 
artisan  Hens  would  be  accepted.  In  the 
April  23. 1964.  Federal  Register,  Vol.  49. 
No.  79.  page  17112.  we  advised  that 
Florida.  Nevada  and  New  Jersey  had 
passed  legislation  which,  in  our  opinion, 
allows  the  Aircraft  Registry  to  accept 
artisan  Hens  from  those  states. 

The  purpose  of  this  opinion  is  to 
advise  interested  parties  in  the  aviation 
community  that  in  addition  to  those 
states  identified  in  the  April  23, 1964, 
put>iication.  Minnesota  and  New  Mexico 
are  identified  as  states  from  which 
artisan  liens  will  be  accepted. 

The  complete  list  of  states  from  which 
artisan  liens  on  aircraft  will  be  accepted 
as  of  this  date  are: 


Alaska 

Nevada 

Arkansas 

New  )ersey 

PtaiMa 

New  Mexico 

GeorfU 

OUahoma 

minats 

Orcaaa 

Indiana 

South  Carobma 

Kansas 

South  Dakota 

Kentucky 

Maine 

AVashington 

Minnesota 

Wyoming 

Netmska 

identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  eftiestions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  the  Georgia 
DOT  at  the  addresses  provided  above. 

The  catalog  of  Federal  Domestic 
Assistance  Program  Number  is  20.205 
Highway  Research.  Planning  and 
Construction.  The  provisions  of  OMB 
Circular  No.  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal 
and  Federally  assisted  programs  and 
projects  apply  to  this  program. 
Tom  Myen. 

District  Engineer.  Federal  Highway 
Administration.  Atlanta.  Georgia. 
[FR  Doc.  86-12998  Filed  6-9-86;  8:45  am] 
BHJJNQ  CODE  «9W-2^4I 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Forsyth-Gwinnett  Counties.  Georgia. 
FOn  FURTMEII INFOMMATION  CONTACT: 
Tom  Myers,  District  Engineer.  Federal 
Highway  Administration,  Suite  30a  1720 
Peachtree  Road,  NW.,  Atlanta,  Georgia 
30309.  telephone  (404)  347-4751.  or  Peter 
Malphurs.  State  Environment/Location 
Engineer,  3993  Aviation  Circle.  Atlanta, 
Georgia  30336,  telephone  (404)  696-4634. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Georgia 
Department  of  Transportation  (Georgia 
DOT)  will  prepare  an  environmental 
impact  statement  (EIS)  on  a  proposal  to 
construct  a  new  location  connector  (four 
lane  divided  roadway)  from  S.R.  400  in 
Forsyth  County  southeasterly,  to 
Interstate  85  in  Gwinnett  County. 
Project  length  is  approximately  14.8 
miles.  The  proposed  work  is  necessary 
to  accommodate  existing  and  future 
traffic  demand  resulting  from  the 
continued  growth  in  the  MetropoHtan 
Atlanta  area. 

The  build  alternative  and  the  no-build 
alternative  are  currently  under 
consideration. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  A 
formal  scoping  meeting  has  not  been 
scheduledi.  A  public  hearing  will  also  be 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  project  are 
addressed  and  all  significant  issues 


Environmental  Impact  Statement: 
Humacao,Yat>ucoa,  Maunabo,  Patitlas. 
Arroyo  and  taoayama;  Puerto  Rico 

agency:  Federal  Highway 
Administraton  (FHWA).  DOT. 
ACTION:  Notice  of  Intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubHc  that  an 
environmental  impact  statement  will  be 
prepared  for  the  relocation  of  highway 
PR-3  along  the  cities  of  Humacao. 
Yabucoa.  Maunabo.  Patillas.  Arroyo  and 
Guayama.  Puerto  Rico. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  fuan  O.  Cms.  Division 
Administrator,  Federal  Highway 
Administration.  Puerto  Rico  Division. 
U.S.  Courthouse  and  Federal  Building. 
Room  150.  Carlos  Chardon  Street. 
Ha  to  Rey.  Puerto  Rico  00918.  Phone 
(809)753-4800 

Mr.  Joaquin  Crespo  Moyet. 
Environmental  Studies  Office. 
Department  of  Transportation,  and 
Public  Works.  Box  41269,  Minillas 
Station.  Santurce,  Puerto  Rico,  Phone 
(809)  728-6290. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  project  consists  of  the 
relocation  of  route  PR-3  from  Humacao 
to  Guayama  located  at  the  southeastern 
part  of  Puerto  Rico.  It  will  be  a  four  lane 
divided  freeway,  with  paved  shoulders 
at  both  sides  and  a  median  of  variable 
width  to  provide  for  future  widening  to 
six  lanes  near  Humacao  and  Guayama 
for  a  total  length  of  42.5  kilometers. 

The  existing  primary  route  PR-3  is 
operating  over  capacity  in 
approximately  35  percent  of  its  length 
specially  along  a  15.0  kilometer  segment 
south  of  Humacao  and  3X)  kilometer 
segment  east  of  Guayama.  The  entire 
route  is  in  critical  conditions  from  the 
standfraint  of  vertical  and  horizontal 


curves  and  roadside  obstacles,  being  a 
hazard  for  the  user's  safety. 

Alternatives  to  the  proposed  action 
include  different  highway  alignments  at 
some  segments  of  the  corridor,  widening 
of  existing  route  PR-3  and  the  no-build 
alternative. 

The  proposed  scoping  process  for  the 
proposed  action  will  include 
coordination  with  all  concerned  Federal 
and  State  agencies  through  a 
consultation  process  by  letter  before  the 
environmental  studies  and  the 
preparation  of  the  Draft  EIS  is  started 
and  meetings  or  visits  to  the  project  area 
with  public  officials  who  could  have 
significant  comments  related  to  the 
proposed  action. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Constnittion.  The  provisions  of 
PBM  Circular  No.  A-95  regarding  State  and 
Local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program). 

issued  on:  May  30, 1986. 
Juan  O.  Cnu. 

Division  Administrator.  San  fuan.  Puerto 
Rico. 
|FR  Doc.  86-12999  Filed  5-9-86;  8:45  amJ 

MUJNO  CODC  4910-20-M 


DEPARTMENT  OF  THE  TREASURY 

■% 

Public  Information  Collection 
Requirements  SulMnltted  to  OMB  for 
Review 

Dated:  June  4. 1986. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  these 
submissions  may  be  obtained  by  calHng 
the  Treasury  Bureau  Clearance  Officer 
listed.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Room  7221. 1201 
Constitution  Avenue.  NW..  Washington. 
DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0119 
Form  Number:  ATF  F  2149/2150 

(5200.14) 
Type  of  Review:  Revision 
Title:  Notice  of  Removal  of  Tobacco 

Products.  Cigarette  Papers,  or 

Cigarette  Tubes 
OMB  Number:  1512-0164 
Form  Number:  ATF  F  3069  (5200.7) 
Type  of  Review:  Revision 


Title:  Schedule  of  Tobacco  Products. 

Cigarette  Papers  or  Tubes  Withdrawn 

From  the  Market 
OMB  Number:  1512-0163 
Form  Number:  ATF  F  5210.5  (3068) 
Type  of  Review:  Revision 
Title:  Manufacturer  of  Tobacco  Products 

Monthly  Report 

Clearance  Officer:  Robert  G. 
Masarsky.  (202)  566-7077.  Bureau  of 
Alcohol.  Tobacco  and  Firearms.  Room 
7202.  Federal  Building.  1200 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Stephen  Basfaetn. 

Departmental  Reports  Management  Office. 
[FR  Doc.  86-13063  Filed  6-9-86;  8:45  am] 

BNXINO  COOC  W10-2S-M 


Fiscal  Service 

Privacy  Act  of  1974;  Altered  System 

action:  Notice  of  an  altered  system  of 
records  for  Treasury/BPD.003 — United 
States  Securities  (Other  than  Savings- 
Type  Securities). 

summary:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974,  5  U.S.C.  552a. 
the  Commissioner  of  the  Bureau  of  the 
Public  Debt  gives  notice  by  this 
publication  of  changes  in  the  following 
system  of  records:  Treasury/BPD.003 — 
United  States  Securities  (Other  than 
Savings-Type  Securities).  The  reason  for 
the  changes  arises  from  the  development 
of  a  new  computer  system  with  on-line 
terminal  access  to  certain  categories  of 
records  within  the  overall  system  of 
records.  The  system  is  called  the 
TREASURY  DIRECT  Book-entry 
Securities  System. 

This  system  of  records  was  last 
published  in  50  FR  143  at  page  30387. 
dated  July  25, 1985.  The  changes  being 
made  are  as  follows: 

The  section  "Categories  of  records  in 
the  system"  is  modified  to  reflect  that 
investors'  records  of  holdings  of 
Treasury  securities  will  include  those 
maintained  in  the  new  TREASURY 
DIRECT  computer  system. 

The  section  on  "Safeguards"  includes 
a  statement  that  records  stored  on 
computers  with  one-line  terminal 
access,  as  will  be  the  case  with 
TREASURY  DIRECT,  cannot  be 
accessed  without  the  terminal  operator 
having  entered  the  proper  passwords 
and  having  preauthorized  capability  to 
perform  a  particular  function. 

The  remaining  changes  relate  to  how 
individuals  may  request  access  to  their 


records  and  propose  correction  of 
records.  In  general,  the  changes  clarify 
to  whom  requests  should  be  made.  The 
most  significant  of  these  changes  is 
under  the  section  "Requests  for  access 
tor  records."  Under  TREASURY 
DIRECT,  investors  may  contact  a 
Federal  Reserve  Bank  or  Branch  closest 
to  them  to  obtain  information  relating  to 
them  rather  than  having  all  such 
requests  forwarded  to  the  Bureau  as  in 
the  past.  An  appendix  has  been  added 
to  this  system  of  records  listing  the 
addresses  and  telephone  numbers  of  all 
the  locations  to  which  such  requests 
may  be  made. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  the  Public  Debt  had  the  new 
TREASURY  DIRECT  computer  system 
developed  so  that  the  Department  of  the 
Treasury  can  complete  plans  to  offer 
new  issues  of  marketable  Treasury  debt 
in  book-entry  form  rather  than  issuing 
physical  securities.  TREAUSRY  DIRECT 
will  provide  many  benefits  to  investors 
desiring  to  maintain  their  securities 
directly  with  the  Treasury  including  a 
consolidated  account  for  all  holdings  of 
an  investor  and  payments  to  be  made  by 
direct  deposit  in  the  investor's  financial 
institution  rather  than  by  check.  It  will 
also  provide  significant  operating 
savings  to  Treasury. 

The  new  computer  system  was 
developed  and  will  be  operated  by  the 
Federal  Reserve  Bank  of  Philadelphia  in 
the  capacity  as  fiscal  agent  of  the 
Department  of  the  Treasury.  Access  to 
the  records  will  be  through  computer 
terminals  located  in  all  Federal  Reserve 
Banks  and  Branches  and  the  Bureau  of 
the  Public  Debt  through  the  Federal 
Reserve  Communications  System 
(FRCS-80). 

No  other  major  change  to  the  system 
of  records  is  being  made  other  than 
those  discussed  above.  There  will  be  no 
change  in  the  kind  of  data  collected 
from  individuals  or  in  the  categories  of 
individuals  nor  are  there  any  new 
routine  uses  being  proposed. 

The  nature  of  the  alteration  of  this 
system  of  records  requires,  under 
Section  552a(o)  of  the  Privacy  Act  and 
Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-130.  that  a  report 
be  submitted  to  both  Houses  of  the 
Congress  and  to  OMB.  That  report  was 
submitted  at  the  same  time  this  notice 
was  submitted  for  publication. 
DATE:  Comments  must  be  received  no 
later  than  30  days  after  publication  of 
this  notice.  The  proposed  changes  will 
become  effective  July  10, 1986. 
ADDRESS:  Comments  may  be  sent  to: 
Information  Officer.  Bureau  of  the  Public 
Debt.  Washington.  DC  20239. 


JM  I 
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ran  FUKTNH  MPOMMATION  CONTACT: 

Volney  M.  T«ylor  (202)  a7fr-4307. 
Infannatioa  Offkec. 

Daied:)«M4.»M. 
IoIm  F.W.  Rofsn, 

Assistant  Secretary  of  the  Treasury 
(Manogemetrtf. 

TwMury  BPO  iM3 

svsTmwkHi: 

United  States  Securities  {Other  than 
Savings-Type  Securities)— Treasury/ 
BPD. 


Bureau  of  the  Public  Debt; 
WashiogtoB.  DC  20239:  Parkersburg, 
WV  26106:  and  Ravenswrood.  WV  26164. 
Federai  Reaerve  Banks  and  Branches 
located  at  Atlanta.  GA;  Baltimore.  MD; 
Birirai>ghain.  AL:  Boston.  MA:  Buffalo. 
NY;  Charlotte,  MC  Chicago.  IL; 
Cincinnati.  OH:  Cleveland.  OH:  Dallas 
TX:  Denver.  CO:  Detroit.  MI:  El  Paso, 
TX:  }acksonviUe.  FL:  Helena,  MT: 
Houstoa  TX:  Kansas  City.  MO:  Litde 
Rock,  AR;  Louisville,  KY;  Los  Angeles. 
CA:  Memphis,  TN:  Miami,  FL: 
Minneapolis.  MN:  Nashville.  TN:  New 
Orleana.  LA;  New  York.  NY;  Oklahoma 
City,  OK:  Omaha,  NE;  Philadelphia.  PA: 
Pittsbuijih,  PA;  Portland,  OR:  Richmond. 
VA:  Salt  Lake  City,  UT;  San  Antonio. 
TX;  San  Francisco.  CA;  Seattle,  WA: 
and  SL  Louis.  MO.  Federal  Records 
Centers  located  at:  Waltham,  MA:  New 
York,  NY:  Bayonne,  N);  Philadelphia. 
PA:  Mechanicsburg,  PA;  Washington. 
DC;  East  Point,  GA;  Chicago.  IL;  Daytoa 
OH;  Kansas  City.  MO:  St.  Louis.  MO: 
Fort  Worth.  TX;  Denver.  CO;  San  Bruno. 
CA:  Laguna  NigueL  CA:  and  SeatUe. 
WA. 

cateoomcs  of  wnnviduals  covenco  sv  tmc 
system: 

Present  and  former  owners  of. 
subscribers  to.  claimants  to.  persons 
entitled  ta  and  inquirers  concerning 
United  States  securities  (except  savings- 
type  securities)  and  interest  thereon  and 
such  securities  for  which  the  Treasury 
acts  as  agent  including,  but  not  limited 
to,  Treasury  Bonds.  Notes,  and  Bills; 
Adjusted  Service  Bonds:  Armed  Forces 
Leave  Bonds:  and  Federal  Housing 
Administration  Debentures. 

CATCOOMIES  OF  mCOROS  IN  THE  SYSTIM: 

(1)  Issuance:  Records  relating  to 
tenders,  bids,  subscriptions,  advices  of 
shipment,  requests  (applications)  for 
original  issue,  and  correspondence 
concerning  erroneous  issue  and 
nonreceipt  of  securities.  (2)  Holdings: 
Records  of  ownership  and  interest 
activity  on  registered  or  recorded  United 
States  securities  (other  than  savings- 
type  securities):  change  of  name  and 


address  notices:  correspondence 
concerning  errors  in  registraloin  or 
recordation;  nonreceipt  or  over  and 
underpayments  of  Interest  and  principal; 
records  cf  interest  activity;  records  of 
unclaimed  accoonts:  and  letters 
concerning  the  New  York  State  tax 
exemption  for  veterans  of  Worid  War  I. 

(3)  Transactions  (redemptioris, 
payments,  reissoes.  transfers,  and 
exchanges):  Records  which  include 
securities  transaction  requests:  legal 
papers  supporting  transactions; 
applications  for  transfer,  disposition,  or 
payment  of  securities  of  deceased  or 
incompetent  ownerr  records  of  federal 
estate  tax  transactions;  certificates  of 
ownef^ip  covering  paid  overdue  bearer 
securities;  records  of  erroneous 
redemption  transactions:  records  of 
retired  securities:  and  payment  recofds. 

(4)  Claims:  Records  including 
correspondence  concerning  lost,  stolen, 
destroyed,  or  mutilated  United  States 
securities  (other  than  savings-type 
securities]  or  securities  for  which  the 
Treasury  acta  as  agent  and  interest 
coupons  thereon:  bonds  of  indemnity: 
legal  documents  supporting  claims  for 
relief;  and  records  of  caveats  entered. 

(5)  Inquiries:  Records  of  correspondence 
with  individuals  who  have  requested 
inldrmation  concerning  United  States 
securities  (other  than  savings-type 
securities)  or  securities  for  which  the 
Treasury  acts  as  agent  (6)  All  the  above 
categories  of  records  except  "(4) 
Claims"  indude  records  of  Treasury 
bills,  notes,  and  bonds  in  the 
TREASURY  DIRECT  Book-entry 
Securities  System. 

AUTHOmTV  FOa  MAIHTENANCe  OF  THE 

system: 
31  U.S.C.  ei  seq.  and  5  U.S.G  301. 


HOOTiME  iaesoFiiecoaos  MAHfTAmH)  m 

THE  SYSTEM,  INCLUOINO  CATCOOMES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

A  record  or  information  from  a  record 
maintained  in  this  system  of  records 
may  be  disclosed  as  a  routine  use:  (1)  To 
disclose  information  to  agents  or 
contractors  of  the  Department  for  the 
purpose  of  administering  the  public  debt 
of  the  United  States;  (2)  To  disclose 
information  to  next-of-kin,  voluntary 
guardian,  legal  representative,  or 
successor  in  interest  of  a  deceased  or 
incapacitated  owner  of  securities  and 
others  entitled  upon  transfer,  exchange, 
distribution,  or  payment  for  the  purpose 
of  assuring  equitable  and  lawful 
disposition  of  securities  and  interest;  (3) 
To  disclose  information  to  any  of  the 
owners  if  the  related  securities  are 
registered  or  recorded  in  the  names  of 
two  or  more  owners:  (4)  To  disclose 
information  to  the  internal  Revenue 


Service  for  the  porpose  of  facihtating  the 
collection  of  the  lax  revenues  of  the 
United  States:  (5)  To  disdose 
information  to  the  Department  of  justice 
in  connection  with  lawsuits  to  which  the 
Department  of  the  Treasury  is  a  party  or 
to  trustees  in  bankruptcy  for  the  purpose 
of  carrying  out  their  duties;  (6)  To 
disclose  information  to  the  Veterans 
Administration  when  it  relates  to  the 
holdings  of  Armed  Forces  Leave  Bonds 
to  Eacihtate  the  redemption  or 
disposition  of  these  securitier.  (7)  To 
disdose  information  to  other  federal 
agendes  to  effect  salary  or 
administrative  offset  for  the  purpose  of 
collecting  debts:  (8)  To  disclose 
information  to  a  consumer  reporting 
agency,  induding  mailing  addresses 
obtained  from  the  Internal  Revenue 
Service,  to  obtain  credit  reports;  (9)  To 
disclose  information  to  a  diebt  collection 
agency,  induding  maiting  addresses 
obtained  from  the  Internal  Revenue 
Service,  for  debt  collection  services;  (10) 
To  disclose  information  to  contractors 
conducting  Treasury-sponsored  surveys, 
polls,  or  statistical  analyses  relating  to 
marketing  or  administration  of  the 
public  debt  of  die  United  States;  (11)  To 
disclose  pertinent  information  to 
appropriate  federal,  state,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule,  regulaUon. 
order,  or  license:  (12)  To  disdose  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disdosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  btigatioa  or 
setdement  negotiations  or  in  connection 
with  criminal  law  proceedings  or  in 
response  to  a  subpoena:  and  (13)  To 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains.  See  "Requests  for 
Access  to  Records"  for  information 
furnished  to  individuals  requesting 
access  to  records  relating  to  them. 

DISCLOSUPES  TO  CONSUMER  REPORTIMO 
AOENCtES: 

Debtor  information  is  also  furnished, 
in  accordance  with  5  U.S.C.  552a(b)(12) 
and  section  3  of  the  Debt  Collection  Act 
of  1982.  to  consumer  reporting  agencies 
to  encourage  repayment  of  an  overdue 
debt. 

POUCIES  ANO  PfUCTtCES  FOR  8TORINO, 
WEIWIEVIWO.  ACCESSINO,  WTrAINtNO.  AWD 

DtsPOStNO  OF  wacowos  m  the  system: 

STORAGE: 

Records  in  this  system  are  stored  in 
their  original  form  in  file  cabinets,  as 


information  in  electronic  ntedia,  or  on 
microform. 

retrievabiuty: 

Information  can  be  retrieved  by  Social 
Security  or  account  number,  or.  in  some 
cases,  alphabetically  l^y  name  or 
numerically  by  security  serial  number. 
In  the  case  of  securities  registered  in 
more  than  one  name,  information 
relating  thereto  can  generally  only  be 
retrieved  by  Social  Security  number  or 
by  the  name  of  the  first-named  owner 

SAFEGUARDS: 

Information  is  contained  in  secure 
building.s.  Federal  Records  Centers,  or  in 
areas  which  are  occupied  either  by 
officers  and  responsible  employees  of 
the  Department  who  are  subject  to 
personnel  screening  procedures  and  to 
the  Treasury  Department  Code  of 
Conduct  or  by  agents  of  the  Department 
who  are  required  by  the  Department  to 
maintain  proper  control  over  records 
while  in  their  custody.  Additionally, 
since  in  most  cases,  numerous  steps  are 
involved  in  the  retrieval  process, 
unauthorized  persons  wouki  be  unable 
to  retrieve  information  in  a  meaningful 
form.  Information  stored  in  electronic 
media  is  safeguarded  by  automatic  data 
processing  security  procedures  in 
addition  to  physical  security  measures 
Additionalfy.  for  those  categories  of 
records  stored  in  computers  with 
terminal  access,  the  information  cannot 
be  obtained  or  modified  wittKHit  proper 
passwords  and  preauthorized  functional 
capability.  , 

retention  ano  oisposal: 

Records  of  holdings,  forms, 
documents,  and  other  legal  papers 
which  constitute  the  basis  for 
transactions  subsequent  to  original  issue 
are  maintained  for  such  time  as  is 
necessary  to  protect  the  legal  rights  and 
interests  of  the  U.S.  Government  and  the 
persons  affected,  or  otherwise  until  they 
are  no  longer  historically  significant. 
Other  records  are  disposed  of  at  varying 
intervals  in  accordance  with  records 
retention  schedules  reviewed  and 
approved  by  the  National  Archives  and 
Records  Administration.  All  records  are 
destroyed  by  shredding,  incineration,  or 
maceration.  Records  in  electronic  media 
are  electronically  erased  using  accepted 
techniques. 

SYSTEM  MANA0ER<S)  AND  ADORESS: 

Commissioner,  Bureau  of  the  Public 
Debt,  Washington.  D.C.  20239. 

NOTIFICATKMI  PROCEDURE: 

Individuals  may  submit  their  requests 
for  determination  if  the  system  contains 
records  pertaining  to  them  or  for  access 
to  records  as  provided  under  "Records 


access  procedures '  and  "Requests  for 
access  to  rectwds".  Contesting  records 
procedures  or  requests  for  correction  of 
records  and  appeals  ftxjm  an  initial 
denial  of  a  request  for  correction  of 
records  may  be  submitted  as  provided 
under  the  applicable  heading  below. 

RECORD  ACCESS  PROCSDURESC 

Individuals  who  wish  to  request 
access  to  records  relating  to  them  or 
who  wiA  to  request  correction  of 
records  they  believe  to  be  in  error 
should  submit  such  requests  pursuant  to 
the  procedures  set  out  below  in    ' 
compliance  with  the  applicable 
regulations  (31  CFR  Part  1.  Subpart  C). 
Requests  which  do  not  comply  fully  with 
these  procedures  may  result  in 
noncompliance  with  the  request  but  will 
be  answered  to  the  extent  passible. 

REQUESTS  FOR  ACCESS  TO  RECORDST 

(1)  Request  by  individuals  about 
securities  they  own:  (a)  For  Treasury 
bills,  notes,  or  bonds  held  in  the 
TREASURY  DIRECT  Book-entry 
Securities  System:  Individuals  may 
contact  the  nearest  Federal  Reserve 
Bank  or  Branch  or  the  Bureau  of  the 
Public  Elebt  as  listed  in  Appendix  1  to 
this  system  of  records.  Indrvidoals 
should  provide  suffident  information, 
inchjding  their  Social  Security  number, 
to  identify  themadves  as  owners  of 
securities  and  sufficient  information, 
including  account  number,  to  identify 
their  TREASURY  DIRECT  account,  (b) 
For  alf  other  categories  of  records  in  this 
system  of  records:  Individual  owners 
should  contact:  Office  of  the  Assistant 
Commissioner  (Securities  and 
Accounting  Services),  Bureau  of  the 
Public  Debt.  Washington.  D.C.  20239. 
Requests  should  contain  information  to 
identify  themselves  including  name, 
address,  and  Social  Security  number; 
the  type  of  security  involved  such  as  a 
registered  note  or  bond,  an  Armed 
Forces  Leave  Bond,  etc.;  and,  to  the 
extent  possible,  specify  the  loan,  issue 
date,  denomination,  exact  form  of 
registration,  and  other  information  about 
the  securities.  (2)  Requests  by 
individuals  who  are  representatives  of 
owners  or  their  estates  require 
appropriate  authority  papers.  Write  to: 
Office  of  the  Assistant  Commissioner 
(Securities  and  Accounting  Services), 
Bureau  of  the  Public  Debt,  Washington, 
D.C.  20239,  to  obtain  information  on 
these  requirements.  (3)  In  all  cases:  The 
request  for  information  will  be  honored 
only  if  the  identity  and  right  of  the 
requester  to  the  information  have  been 
established. 


contestimo  records  pnocEDuacs  o« 

REQUESTS  FOR  CORRECTIOM  OF  RECORDS: 

(1)  A  request  by  an  individual 
contesting  records  procedures  or  for 
correction  of  records  should  be  in 
writing,  be  signed,  and,  in  order  for  the 
Privacy  Act  procedures  to  apply,  state 
that  the  request  is  made  pursuant  to  the 
Privacy  Act  of  1974.  (2)  The  request 
should  specify:  (a)  the  dates  of  the  prior 
correspondence  with  the  Bureau  or  a 
Federal  Reserve  Bank  or  Branch 
concerning  the  records  in  question,  (b) 
the  specific  records  involved,  (c)  the 
change  or  correction  requested,  and  (d) 
the  reasons  therefor.  (3)  The  request 
must  include  any  available  evidence  in 
support  of  the  request  and  should  be 
sent  to:  Assistant  Commissioner 
(Securities  and  Accounting  Services). 
Bureau  of  the  PuUic  Debt.  Wa^iington. 
D.C.  20239. 

APPEALS  FBOM  AM  MrriAL  DCMIAl.  OF  A 
REQUKT  FOR  CORRECTIOH  OF  ■ECOWM: 

(1)  An  appeal  from  an  initial  denial  of 
a  request  for  correction  of  records  most 
be  ht  ?rriting,  be  signed  by  the 
individual  involved,  and.  in  order  for  the 
Privacy  Act  procedures  to  apply,  state 
that  it  is  made  pursuant  to  the  Privacy 
Act  of  1974.  (2)  All  appeals  must,  to  be 
handled  under  the  Privacy  Act 
procedures,  be  deHvered  to  the  address 
set  forth  for  submission  of  appeals 
withm  35  days  of  the  individnars  receipt 
of  the  initial  denial  of  the  requested 
correction.  (3)  All  appeals  must  specify: 
(a)  The  records  to  which  the  appeal 
relates,  (b)  the  date  of  the  initial  request 
made  for  correction  of  the  records,  and 
(c)  the  date  that  initial  denial  of  the 
request  for  correction  was  received.  (4) 
All  appeals  must  also  specify  the 
reasons  for  the  requester's  disagreement 
with  the  initial  denial  of  correction  and 
mus^nclude  any  applicable  supporting 
evioence.  (5)  Appeals  should  be 
addressed  to  the  Conunissioner.  Bureau 
of  the  Public  Debt.  Washington,  D.C. 
20239,  or  as  otherwise  provided  in  the 
applicable  appendix  to  31  CFR  Part  1, 
Subpart  C. 

RECORD  SOURCE  CATEOORIES: 

Information  contained  in  records  in 
the  system  is  furnished  by  the 
individuals  or  their  authorized 
representatives  as  listed  in  "Categories 
of  Individuals,"  or  is  generated  within 
the  system  itself. 

SYSTEM  eXEMPTCD  FROM  CERTAIN  PROVISIONS 
OF  TNI  ACT 

None. 
Appendix  1 

This  appendix  lists  the  places  that 
may  be  contacted  by  individuals  when 
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inquiring  about  their  securities  accounts 
maintained  in  TREASURY  DIRECT.  The 
initials  "FRB"  stand  for  Federal  Reserve 
Bjuik  or  Branch  and  are  followed  by  the 
name  of  the  city.  Where  a  separate 
address  is  required  for  written  requests, 
it  follows  the  initial  entry  for  that  FRB. 

FRB  Atlanta,  104  Marietta  Street  NW, 

AUanta.  GA  30303,  404-621-8657.  P.O.  Box 

1731,  Atlanta,  GA  30303 
FRB  Baltimore,  502  S.  Sharp  Street.  Baltimore. 

MD  21201  301-576-330a  P.O.  Box  1378, 

Baltimore,  MD  21201 
FRB  Binningham.  1801  Fifth  Avenue,  North. 

Birmingham,  AL  35202,  205-252-3141  Ext 

215  or  284,  P.O.  Box  10447,  Birmingham,  AL 

35202. 
FRB  Boston,  600  Atlantic  Avenue,  Boston. 

MA  02106,  617-973-3805  TREASURY 

DIRECT,  617-873-38ia  P.O.  Box  2076. 

Boetoru  MA  02108 
FRB  Buffalo,  160  Delaware  Avenue,  Buffalo, 

NY  1424a  716-849-5046.  P.O.  Box  981, 

Buffalo.  NY  14240 
FRB  Chariotte.  401  South  Tryon  Street 

Chariottle,  NC  28230,  704-338-noa  P.O. 

Box  30248,  Chariotte,  NC  28230 
FRB  Chicago,  230  South  La  Salle  Street 

Chicago,  IL  60690,  312-322-538a  P.O.  Box 

834,  Chicago,  60890 
FRB  Cincinnati.  150  East  Fourth  Street 

Cincinnati.  OH  45201,  513-721-4787,  Ext 

333,  P.O.  Box  999,  Cincinnatt  OH  45201 
FRB  Cleveland.  1455  East  Sixth  Street 

Cleveland,  OH  44101.  216-579-249a  P.O. 

Box  6387,  Cleveland,  OH  44101 
FRB  Dallas,  400  South  Akard  Street 

Securities  Department  Station  K.  Dallas, 

TX  75222.  214-651-6362 
FRB  Denver.  1020  I6th  Street  Denver.  CO 

80217.  303-572-2466.  303-672-247a  P.O. 

Box  5228.  Terminal  Annex.  Denver,  CO 

80217 


FRB  Detroit  160  West  Fort  Street.  Detroit  Ml 

48231.  313-864-8157,  P.O.  Box  lOSa  Detroit, 

MI  48231 
FRB  El  Paso.  301  East  Main  Street  El  Paso. 

TX  79999.  915-544-473a  P.O.  Box  lOa  El 

Paso,  TX  79999 
FRB  Houstoa  1701  San  Jacinto  Street 

Houstoa  TX  77252,  71^-659-4433,  P.O.  Box 

257a  Houston,  TX  77252 
FRB  Jacksonville,  515  Julia  Street 

Jacksonville.  PL  32231-2499,  904-632-4245. 

P.O.  Box  2499,  Jacksonville.  FL  32231-2499 
FRB  Kansas  City.  Securities  Department,  925 

Grand  Avenue,  Kansas  City.  MO  6419a 

816-881-2783  or  2109,  P.O.  Box  44a  Kansas 
'  City,  MO  64198 
FRB  Little  Rock.  325  West  Capitol  Avenue, 

UHle  Rock,  AR  72203,  501-372-5451  Ext. 

28a  P.O.  Box  1261,  Little  Rock,  AR  72203 
FRB  Los  Angeles,  409  West  Olympic 

Boulevard.  Los  Angeles,  CA  90051.  213- 

683-6546.  P.O.  Box  2077.  Terminal  Annex, 

Los  Angeles,  CA  90051 
FRB  Louisville.  410  South  Fifth  Street 

Louisville.  KY  40232,  502-566-923a  502- 

588-923a  P.O.  Box  327ia  Ix)ulsville,  KY 

40232 
FRB  Memphis.  200  North  Main  Street 

Memphis,  TN  38101,  901-523-7171.  Ext  228 

or  641,  P.O.  Box  407.  Memphis.  TN  38101 
FRB  Miami.  9100  N.W.  Thirty-Sixth  Street 

Miami.  FL  33178  305-593-9923,  P.O.  Box 

520847,  Miami,  FL  33152 
FRB  Minneapolis,  250  Marquette  Avenue, 

Minneapolis,  MN  5548a  612-340-2075 
FRB  Nashville.  301  Eighth  Avenue.  North. 

Nashville,  TN  37203 
FRB  New  Orieans,  525  St.  Charies  Avenue, 

New  Orieans,  LA  70161.  504-586-1505.  Ext 

293.  P.O.  Box  61630.  New  Orleans.  LA  70161 
FRB  New  York,  33  Liberty  Street  New  York, 
NY.  10045,  212-791-8619,  Federal  Reserve 
P.O.  Statioa  New  Yoric,  NY  10045 
FRB  Oklahoma  City.  226  Dean  A.  McGee 
Avenue.  Oklahoma  City,  OK  73125,  405- 


235-1721.  Ext  182,  P.O.  Box  25129. 
Oklahoma  City.  OK  73125 
FRB  Omaha.  102  South  Seventeenth.  Omaha. 

NE  68102.  402-341-3610.  Ext.  242 
FRB  Philadelphia,  Securities  Division.  Ten 
Independence  Mall.  Philadelphia.  PA  19106. 
215-574-6680.  P.O.  Box  90.  Philadelphia.  PA 
19105 
FRB  Pittsburgh,  717  Grant  Street  Pittsburgh. 
PA  15230-0867.  412-261-798a  P.O.  Box  867. 
Pittsburgh,  PA  15230-0867 
FRB  Portland,  915  S.W.  Stark  Street  Portland. 
OR  9720a  503-221-5921  or  5931.  P.O.  Box 
3436,  Portland,  OR  97208 
FRB  Richmond,  701  East  Byrd  Street 
Richmond,  VA  23261.  804-642-125a  P.O. 
Box  27622,  Richmond,  VA  23261 
FRB  Salt  Uke  City,  120  South  State  Street 
Salt  Uke  City.  UT  84130.  801-355-3131. 
801-322-7911,  P.O.  Box  30780,  Salt  Lake 
City.  UT  84130 
FRB  San  Antonio.  126  East  Nueva  Street.  San 
Antonio,  TX  77252,  512-224-2141.  Ext.  30»- 
309.  P.O.  Box  1471.  San  Antonio.  TX  77?52 
FRB  San  Francisco.  101  Market  Street  San 
Francisco,  CA  94120,  415-392-6640  or  6650. 
P.O.  Box  7702,  San  Francisco,  CA  94120        ^ 
FRB  Seattle,  1015  Second  Avenue,  Seattle, 
WA  98124.  206-442-1650.  P.O.  Box  3567. 
Seattle.  WA  98124 
FRB  St  Louis.  411  Locust  Street.  St  Louis. 
MO  6316a  314-444-8602.  P.O.  Box  442,  St 
Louis,  MO  63166 

Department  of  the  Treasury. 
Washington.  DC 

Bureau  of  the  Public  Debt  Department 
A.  Washington.  DC  2023»-100a  202-287- 
4113. 

Device  for  hearing  impaired:  202-287- 
4097. 
(FR  Doc.  86-12993  Filed  6-ft-8a  8:45  amj 
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COMMISSION  ON  aVIL  RIGHTS 

PLACE:  1121  Vermont  Avemre,  NW., 

Washington,  DC.  Room  512. 

DATE  AND  TIME:  Thursday,  fune  12, 1986, 

9:00  a.m.— 5:00  p.m. 

STATUS  OF  MEETmo:  Open  to  the  public 

MATTERS  TO  BE  CONSIOEREO: 

I.  Approval  of  Agenda. 

II.  Approval  of  Minutes  of  Last 
Meeting. 

III.  Staff  Director's  Report  for  May: 

A.  Status  of  Funds, 

B.  Persormel  Report, 

C.  Office  Directors*  Reports. 

IV.  Recent  Activity  Against  Citaent 
and  Residents  of  Asian  Descent. 

V.  The  Economic  Status  of  Eoroetbnic 
Americans. 

VI.  Delaware  SAC  Report— Report  of 
a  November  1984  Conference. 

VII.  Civil  Rights  Developments  in  tkie 
Mid-Atlanfic  Region. 

FOR  FURTHER  IMFORMATIOM  PLEASE 

CONTACT  Barbara  Brooks,  Press  and 

Communications  Division  (202)  376- 

8314. 

WilUam  H.  GUIers, 

Solicitor. 

|une  6. 1986. 

(FR  Doc.  86-13111  Filed  6-6-86;  10:28  am) 
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FEDERAL  COMMONICATKM  COMMISSION 

Additional  Item  To  Be  Considered  at 
Open  Meeting,  Thursday,  June  5th 

June  4, 1986. 

The  Federal  Communications 
Commission  will  consider  an  additional 
item  on  the  subject  listed  below  at  the 
Open  Meeting  scheduled  for  9:30  a.m., 
Thursday,  June  5, 1986,  in  Room  856,  at 
1919  M  Street.  NW..  Washington.  DC. 
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Agenda,  Item  No„  aad  Subject 

Mass  Media — 2 — Title:  Amended  retynest  tot 
a  special  temporary  authorization  to  be 
issued  to  a  trustee,  filed  by  Macfadden 
Acquisition  Corp.  as  a  first  step  in  its 
attemp  to  acquire  control  of  Jolm  Btatr  S 
Company,  a  Coaimissian  licensee. 
SuQunary:  The  Commission  will  consider 
an  amended  request  for  a  special 
temporary  authorization  filed  by 
Macfadden  Acquisition  Corp..  and 
opposing  pleKhngs  filed  bj  John  Blair  & 
Company  and  otherSi. 

The  prompt  and  orderiy  condnct  of 
Commission  business  requires  that  less 
than  7-days  notice  be  given 
consideratioB  of  this  additional  item. 

Action  by  the  Commission  June  4, 
1986.  ConimissJoners  Fowler,  Chairman: 
Quello,  Dawson  and  Patrick  voting  to 
consider  this  additionai  itenL 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Judith  Kurtidt,  FCC  Office  of 
Congressional  and  Public  Affairs, 
telephone  nomber  (202)  254-7674. 

Federal  Communications  Commission. 

William  J.  THcarico, 

Secretory. 

(FR  Doc.  88-13142  Ffled  6-6-88;  12:34  pm) 
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FEDERAL  LABOR  RELATIONS  AinMORffT 

TIMES  AND  dates:  Tuesday,  June  24. 
1986,  9:00  a.m.  to  5:00  p.m.;  Thursday. 
June  26, 1986,  9:00  a.m.  to  5:00  p.m. 
place:  500  C  Street,  SW.,  Washington. 
DC,  Room  229. 

status  of  MEETINO:  Open  to  the  public. 
matters  to  be  considered:  In 
conjunction  with  a  review  of  changes  in 
case-processing  procedures  suggested 
by  various  Federal  agencies,  labor 
organizations  representing  Federal 
employees,  and  individuals,  the  Federal 
Labor  Relations  Authority  is  requesting 
oral  and/or  written  comments 
concerning  issues  involved  in  four  major 
regulatory  revisions  it  is  considering. 
The  revisions  and  the  issues  on  which 
the  FLRA  is  seeking  comments  are  as 
follows: 

Revision  1:  Delegation  of  the  FLRA 's 
authority  to  decide  unfair  labor  practice 
cases  to  its  Administrative  Law  Judges. 

Issues:  (1)  Should  the  FLRA  exercise 
its  power  under  section  7105(d],  (e).  and 
(f)  of  the  Federal  Service  Labor- 
Management  Relations  Statute,  5  U.S.C. 
7105,  to  delegate  its  decisionmaking 


authority  in  unfair  labor  practice  fULP) 
cases  to  its  Administrative  Law  Judges 

(Ay-s)? 

(2)  What  should  the  effective  date  of 
such  a  delegation  be?  %ould  the 
delegation  apply  to  (a)  charges  fried,  (bj 
complaints  isstied.  or  (c)  decisions  of 
ALfs  issued  on  and  after  the  effective 
date? 

(3J  Shook}  the  delegation  extend  to  all 
issues  which  may  be  litigated  and 
decided  in  a  ULP  proceeding?  Should 
some  isstxes  be  reviewable  by  the 
Authority  in  all  instances  where  timely 
review  is  sought  by  a  party?  If  so.  what 
issues? 

(4)  Should  the  FLRA's  Rules  and 
Regulationa  be  amended  to  preclude  the 
transfer  of  ULP  cases  directly  to  the 
FLRA  bfksed  upon  a  stipulated  record 
where  no  material  issue  of  fact  exists? 

(5)  What  criteria  should  be  applied  to 
determine  whether  the  ALJ's  decinoo 
should  be  accepted  for  review?  Sboukl 
the  FLRA  use  the  same  criteria  it  uses  in 
determining  whether  to  grant  an 
application  for  review  of  representation 
case  decisions  issued  by  Regional 
Directors? 

(6)  What  should  be  the  precedential 
significaace,  if  any.  attached  to  an  AL) 
decision  when  (a)  no  timely  applicatioo 
for  review  was  filed,  or  (b)  a  bmeiy 
application  for  review  was  filed  only  as 
to  ceiain  of  the  ALf  s  findings  and 
conclusions? 

Reviskm  2:  Providing  discovery  in 
unfair  fabor  practice  proceedings. 

Issttes:  (1)  The  FLRA's  Rules  and 
RegnlatJOTM,  5  CFR  2423.19.  now 
authorize  the  ALJ  presiding  at  a  hearing 
to  (a)  grant  requests  for  subpoenas,  (b) 
order  the  taking  of  depositions,  (c)  order 
responses  to  written  interrogatories,  and 
(d)  take  any  other  action  deemed 
necessary  and  not  prohibited  by  the 
regulations.  Should  discovery  be 
permitted  in  ULP  proceedings  prior  to 
the  opening  of  a  hearing  before  an  ALJ? 
If  so,  to  what  extent  should  the  parties 
be  subject  to  discovery? 

(2)  If  discovery  is  permitted  prior  to  a 
hearing,  at  what  stage  whould  it  be 
permitted? 

(3)  If  discovery  is  permitted  prior  to  a 
hearing,  what  should  be  the  safeguards 
to  protect  the  identity  of  individuals 
who  provide  statements  and  information 
during  the  investigation  of  charges  in 
order  to  assure  the  FLRA's  ability  to 
obtain  relevant  information? 


JM  I 
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(4)  How  should  the  cooperation  of  all 
parties  in  the  discovery  process  be     ^ 
assured?  What  sanctions  or  enforcement 
mechanisms  should  be  used? 

Revision  3:  Requiring  Federal 
agencies  to  include  in  their  written 
assertions  of  nonnegotiability  the 
specific  reasons  for  making  such 
assertions,  including  relevant  citations, 
and  labor  organizations  to  include  in 
their  petitions  for  review  of 
negotiability  issues  their  specific 
arguments  for  the  negotiability  of  the 
proposals  in  dispute,  including  relevant 
citations. 

Issues:  (1)  Should  the  FLRA  require 
Federal  agencies  to  include  in  their 
written  assertions  of  nonnegotiability 
the  specific  reasons  for  making  the     • 
assertions,  including  relevant  citations? 
Should  the  FLRA  require  labor 
organizations  to  include  in  their 
petitions  for  review  of  negotiability 
issues  their  specific  arguments  for  the 
negotiability  of  the  proposals  in  dispute, 
including  relevant  citations? 

(2)  Would  these  requirements  be 
unduly  burdensome  on  agency  and 
union  representatives?  Are  there 
alternative  ways  to  promote  bilateral 
discussions  at  the  local  level  concerning 
the  negotiability  of  collective  bargaining 
proposals?  If  so.  what  are  the 
alternatives? 

Revision  4:  Establishing  a  pilot 
program  providing  written  negotiability 
determinations  by  FLRA  staff  members 
which  are  appealable  to  the  FLRA 
Members. 

Issues:  (1)  Should  the  FLRA  establish 
a  pilot  program  to  provide  parties  with 
written  negotiability  determinations  by 
FLRA  staff  members  which  are 
appealable  to  the  FLRA  Members? 
Would  this  alternative  approach  to 
negotiability  decisionmaking  promote 
the  resolution  of  negotiability  disputes? 


(2)  if  such  a  pilot  program  is 
established,  what  criteria  should  be 
used  to  select  the  cases  in  which  the 
staff  determinations  are  provided? 

(3)  What  time  limits  should  be 
provided  for  appeal  of  a  written 
negotiability  determination  by  a  staff 
member? 

(4)  Wha^  should  be  the  precedential 
significance,  if  any,  of  a  written 
negotiability  determination  by  a  staff 
member  where  (a)  no  timely  appeal  of 
the  determination  is  filed,  or  (b)  a  timely 
appeal  of  the  determination  is  filed  only 
as  to  certain  proposals? 

Any  person  desiring  to  speak  at  these 
meetings  should  notify  Harold  D. 
Kessler,  Director  of  Case  Management. 
FLRA.  500  C  Street.  SW.,  Washington. 
DC  20424.  in  writing.  Notifications  must 
be  received  by  the  FLRA  by  June  16, 
1986,  and  should  state  (1)  whether  the 
person  is  representing  an  agency  or 
labor  organization  and  if  so,  which 
agency  or  organization;  (2)  the  issues 
which  will  be  addressed  and  the  length 
of  time  requested  for  the  oral 
presentation;  and  (3)  the  address  and 
telephone  number  of  the  person  desiring 
to  speak  at  the  meeting.  Persons 
requesting  opportunities  to  speak  at  the 
meetings  will  be  contacted  to  schedule 
their  participation. 

Written  comments  concerning  the 
issues  may  be  submitted  in  addition  to 
or  in  lieu  of  an  oral  presentation.  Two 
copies  of  written  comments  should  be 
submitted  to  Harold  D.  Kessler,  Director 
of  Case  Management.  FLRA,  500  C 
Street,  SW.,  Washington.  DC  20424.  and 
must  be  received  by  the  FLRA  by  July 
11. 1986. 

FOR  FURTHER  INFORMATION  PLEASE 
contact:  Harold  D.  Kessler.  (202)  382- 
0715. 


Dated:  June  5. 1986. 
)erry  L.  Calhoun, 
Chairman. 
Henry  B.  Frauer  III, 
Member 
|ohn  C.  Miller, 
General  Counsel. 

FR  Doc.  86-13080  Filed  5-6-86;  9:18  am) 
MUJNQ  CODE  (727-01-11 


NEIOHBORHOOO  REINVESTMENT 

CORPORATION 

TIME  AND  DATE:  2:30  p.m.  Friday,  June  6, 

1986. 

PLACE:  Federal  Reserve  Bank  of 

Richmond.  701  East  Byrd  Street. 

Richmond.  VA  23261. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Timothy  McCarty, 
Director  of  Communications,  376-2623. 
AGENDA: 

L  Call  to  order  and  remarks  of  the 
Vice  Chairman. 

II.  Approval  of  Minutes,  March  17, 
1986. 

III.  Executive  Director's  Activity 
Report. 

IV.  Election  of  Officers  and 
Appointment  of  Assistant  Secretary. 

V.  Approval  of  Board  Committee 
Appointments: 

A.  Audit  Committee, 

B.  Budget  Committee. 

C.  Personnel  Committee. 

VI.  Budget  Committee  Report. 
VIL  Treasurer's  Report. 

Carol ).  McCabe 

Secretary.  * 

(FR  Doc.  86-13061  Filed  6-5-«6:  4:07  pmj 
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Tuesday 
June  10,  1986 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  300 
Amendment  to  National  Oil  and 
Hazardous  Substances  Contingency  Plan;  ^ 
National  Priorities  List;  Final  Rule  and 
Proposed  Rules 


JM  I 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

(SW-FRL-2973-21 

Amendment  to  National  Oil  and 
Hazardous  Substances  Contingency 
Plan;  National  Priorities  Ust 

AGCNCy:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  ("EPA")  is  amending  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  ("NCP"),  which  was 
promulgated  on  July  16, 1982,  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
{"CERCLA")  and  Executive  Order  12316. 
CERCLA  requires  that  the  NCP  include  a 
list  of  national  priorities  among  the 
l(nown  releases  or  threatened  releases 
of  hazardous  substances,  pollutants,  and 
contaminants  throughout  the  United 
States,  and  that  the  list  be  revised  at 
least  annually.  The  National  Priorities 
List  ("NPL"),  initially  promulgated  as 
Appendix  B  of  the  NCP  on  September  8, 
1983,  constitutes  this  list  and  is  being 
revised  today  by  the  addition  of  170 
sites  to  the  final  NPL  EPA  has  reviewed 
public  comments  on  the  listing  of  these 
sites  and  has  decided  that  tiiey  meet  the 
eligibility  requirements  of  the  NPL. 
EFF€CT1VE  ©ATEThe  effective  da»e  for 
this  amencSment  1o  tlte  NCP  shall  be  ]iAy 
10. 1988.  CERCLA  section  305  provides 
for  a  legislative  veto  of  regulations 
promulgated  under  CERCLA.  Although 
INS  V.  Chadha.  462  U.S.  919. 103  S.  CX. 
2764  (19B3).  oast  tite  validity  of  the 
legislative  veto  into  question.  EPA  has 
transmitted  a  copy  of  <hi8  regulation  to 
the  Secretary  of  the  Senate  and  the 
Clerk  of  the  House  of  Representative.  If 
any  action  by  Congress  calls  the 
effective  date  of  this  regulation  into 
question,  the  Agency  will  publish  a 
notice  of  clarification  in  the  Federal 
Register. 

ADORESSES:  Addresses  for  the 
Headquarters  and  Regional  dockets 
follow.  For  further  details  on  what  these 
dockets  contain,  see  the  Introduction  to 

the  SUPPLEMENTARY  INFORMATION 

section  of  this  preamble. 

Denise  Sines.  Headquarters,  U.S.  EPA 
CERCLA  Docket  Office.  Waterside 
Mall  Subbasement.  401  M  Street.  SW.. 
Washington.  DC  20480,  202/382-3048 

Peg  Nelson.  Region  1,  U.S.  EPA  Library, 
Room  E121.  John  F,  Kennedy  Federal 
Bldg..  Boston.  MA  02203.  617/223-5791 


Carole  Peterson,  Region  2,  Site 

InvestigBtiaa  &  Compliance  Branch.  26 

Federal  Plaza,  7th  Floor,  Room  737, 

New  York,  NY  10278,  212/264-8677 
Diane  McCreary.  Region  3,  U.S.  EPA 

Library.  5th  Floor,  841  Chestnut  Bldg., . 

9th  &  Chestnut  Streets,  Philadelphia, 

PA  19107.  215/579-0580 
Gayle  Alston,  Region  4,  U.S.  EPA 

Library,  Room  G-6,  345  Courtland 

Street,  N.E..  Atlanta.  GA  30365.  404/ 

347-4216 
Lou  Tilley,  Region  5,  U.S.  EPA  LibcMy, 

16th  Floor.  230  South  Dearborn  Street 

Chicago,  IL  60604,  312/353-2022 
Barry  Nash,  Region  6,  InterFirst  QBUg.. 

1201  Elm  Street.  Dallas.  TX  75278. 

214/767-4075 
Connie  McKenize,  Region  7.  U.S.  EPA 

Library.  728  Minnesota  Avenue. 

Kansas  City,  KS  66101.  913/236-J82B 
Dolores  Eddy.  Region  8.  U.S.  EPA 

Library,  999  18th  Street,  Suite  OBB, 

Denver,  CO  80202-2413.  303./2»-14*« 
Jean  Circiello,  Region  9,  U.S.  EPA 

Library,  6th  Floor,  215  Fremont  Street, 

San  Francisco,  CA  94105,  415/974- 

8076 
Joan  Shafer,  Region  10,  U.S.  EPA.  llA 

Floor.  1200  6th  Avenue,  Mail  StopSZS. 

Seattle,  WA«8101  206/442-4998 
FOR  FURTHER  INFORMATION  COtmCTZ 
Jane  Metc^fe,  Hazardous  Site  Contrai 
Division,  Office  of  Emergency  and 
Remedial  Response  (WH-548E).  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW.,  Washington,  DC  204B0, 
f%ane^(§Q0)  42»-^S346  (or  382-30QB  ia  the 
Washington,  DC  metropolitan  aroal- 
SUPPLCNBtTASY  MIFORMATION: 

Table  of  Conlents 

I.  lnti«duott«n 

U.  ^irpose  and  Implementation  of  tkelUPL 
III  Process  forEOablishing  and  Updating  tbe 
NPL 

IV.  Oigibilitir 

V.  Generic  HRS  Issues 

VL  Drspowtiwn  of  Proposed  Sites 
VJL  Deietran  affinal  Sites 
Vni.  Contents  of  the  NPL 

IX.  Regulatory  Impact  Analy-sis 

X.  Regulatory  Flexibility  Act  Analy«i« 

I.  Introduction 

Pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Ltrfjility 
Act  of  1980.  42  U.S.C  9601-0657 
("CERCLA"  or  the  "Act"),  and  EitecB^ve 
Order  12316  (46  FR  42237.  August  20. 
1981),  the  Environmental  Protection 
Agency  ("EPA"  or  "the  Agency"J 
promulgated  the  revised  National 
Contingency  Plan  ( "NCF),  40  CFEPart 
300.  on  July  16, 1982  (47  FR  31180B«rf 
amendments  to  the  NCP  on  Septorter 
16, 1985  (50  FR  37624)  and  Noveafcor  20. 
1985  (50  FR  47912).  The  NCP  and  «• 
amendments  implement  respons&TTities 


and  authorities  created  by  CERCLA  to 
re^»nd  to  releases  and  threatened 
releases  of  hazardous  substances, 
po&utants,  and  contaminants. 

Section  105(8)(A)  of  CERCLA  requires 
tha»  the  NCP  include  criteria  for 
determining  priorities  among  releases  or 
threatened  releases  throughout  the 
Uniled  Slates  for  the  purposes  of  taking 
reoiedia!!  action  and,  to  the  extent 
practicable,  take  into  account  the 
potential  urgency  of  such  action  for  the 
poqaose  of  taking  removal  action. 
Resoval  action  involves  cleanup  or 
otter  actions  that  are  taken  in  response 
♦o  releases  or  threats  of  releases  on  a 
Bfaort-ftena  or  temporary  basis  (CERCLA 
sectiaam(23)).  Remedial  action  tends 
4obe  long-term  in  nature  and  involves 
response  actions  which  are  consistent 
wtA  a  permanent  remedy  for  a  release 
,(OERCLA  section  101(24)).  Criteria  for 
determining  priorities  for  possible 
lemedial  actions  financed  by  the 
tfasardous  Response  Trust  Fund 
established  under  CERCLA  are  included 
ifi  tlie  Hazard  Ranking  System  (HRS"). 
wWch  EPA  promulgated  as  Appendix  A 
of  Ae  NCP  (47  FR  31219.  July  16, 1982). 

Section  105(8)(B)  of  CERCLA  requires 
Aol  these  criteria  be  used  to  prepare  a 
l^«f  national  priorities  among  the 
krwwn  releases  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
State&.«Bd  that  to  the  extent 
pcactkaUe.  at  least  400  sites  be 
designated  on  this  National  Priorities 
Last  (NPL).  An  original  NPL  of  406  sites 
ivas  promulgated  ori  September  8, 1983 
(48  FR  40658).  The  NPL  has  been 
eicpanded  since  then  (see  49  FR  19480. 
Mav  a  1984:  49  FR  37070,  September  21. 
1984;  50  FR  6320.  February  14. 1985:  and 
50  FR  37630,  September  16, 1985).  On 
March  7, 1986  (51  FR  7935).  EPA 
pifblished  a  notice  to  delete  eight  sites 
from  the  NPL  (see  section  VII  of  this 
preamble).  Earlier,  the  Agency  had 
proposed  to  add  another  309  sites  to  the 
NPL  (see  49  FR  40320.  October  15. 1984: 
SBFR  14115,  April  10, 1985:  and  50  FR 
370Sa,  S£f>tember  18. 1985).  The 
profKiBBd  update  *5  rulemaking 
announced  elsewhere  in  today's  Federal 
Register  adds  45  proposed  sites  to  the 
SVL.  In  a  second  notice  in  todays 
FMeral  Register,  the  Agency  is  soliciting 
additional  comments  on  5  previously 
proposed  sites  (50  FR  6320).  Todays  rule 
adds  170  of  the  remaining  proposed  sites 
ta  *ie  NPL,  including  20  from  the  two 
tM5  praposals— Update  »3  and  Update 
«« — on  wliich  no  comments  were 
xecwtned-Thls  brings  the  number  of  final 
sites  «B  4he  NPL  to  703,  with  an 
additional  185  (including  47  Federal 


facilities)  in  the  proposed  category,  for  a 
total  of  888  final  and  proposed  sites. 

Following  the  October  15. 1984. 
proposal.  EPA  carefully  considered 
public  comments  submitted  during  the 
comment  period  and  made  some 
modifications  in  this  final  rule  in 
response  to  those  comments.  Responses 
to  major  NPL  policy  comments  are 
addressed  in  this  preamble,  as  are 
generic  HRS  scoring  comments. 
Responses  to  site-specific  HRS 
comments  are  presented  in  the  "Support 
Document  for  the  Revised  National 
Priorities  List — 1988."  which  is  a 
separate  document  available  in  the  EPA 
dockets  in  Washington.  D.C,  and  the 
Regional  Offices  (see  ADDRESSES). 

Public  Docket  Information 

The  Headquarters  public  docket  for 
the  NPL  will  contain  Hazard  Ranking 
System  (HRS)  score  sheets  for  each  final 
site,  a  Documentation  Record  for  each 
site  describing  the  information  used  to 
compute  the  scores,  a  list  of  document 
references  and  the  "Support  Document 
for  the  National  Priorities  List— 1986," 
The  Headquarters  public  docket  is 
available  for  viewing  by  appointment 
only  from  9:00  a.m.  to  4:00  p.m..  Monday 
through  Friday  excluding  hoHdays. 
Requests  for  copies  of  the  documents 
from  the  Headquarters  public  docket 
should  be  directed  to  the  EPA 
Headquarters  docket  office.  The  HRS 
score  sheets  and  the  Documentation 
Record  for  each  site  in  a  particular  EPA 
Region  will  be  available  for  viewing  in 
that  Regional  Office  when  this  notice  is 
published.  The  Regional  dockets  will 
also  contain  documents  referenced  in 
the  Documentation  Record  which 
contain  the  background  data  EPA  relied 
upon  in  calculating  or  evaluating  the 
HRS  scores  and  a  copy  of  the  "Support 
Document  for  the  Revised  National 
Priorities  List — 1986."  Copies  of  these 
background  documents  may  be  viewed 
in  the  appropriate  Regional  Office  and 
copies  may  be  obtained  from  each 
Regional  docket.  Documents  with  some 
relevance  to  the  scoring  of  each  site,  but 
which  were  not  used  as  references,  may 
also  be  viewed  and  copied  by 
arrangements  with  the  appropriate  EPA 
Regional  Office.  Requests  for  HRS  score 
sheets.  Documentation  Records, 
background  documents  and  copies  of 
the  Support  Document  should  be 
directed  to  either  Headquarters  or  the 
appropriate  Regional  Office  docket  (see 
Addresses  section).  An  informal  written 
request,  rather  than  a  formal  request, 
should  be  the  ordinary  procedure  for 
obtaining  copies  of  these  comments. 


Organization  of  the  Preamble 

Section  II  of  this  preamble  discusses 
the  purpose  and  implementation  of  the 
NPL.  The  process  EPA  uses  for  the 
development  of  this  rulemaking,  and  of 
the  NPL  in  general,  is  discussed  in 
Section  HI.  NPL  eligibility  policies  and 
eligibility  issues  raised  by  commenters 
are  addressed  in  Section  IV  of  this 
preamble.  Section  V  addresses  generic 
HRS  issues,  while  Section  VI 
summarizes  score  changes  and 
discusses  and  disposition  of  the 
previously  proposed  sites.  Deletion  of 
sites  from  the  NPL  is  discussed  in 
Section  VII.  Section  VIII  provides 
information  on  the  contents  of  the  final 
rulemaking.  Finally,  EPA's  regulatory 
impact  analysis  and  Regulatory 
Flexibility  Act  analysis  are  discussed  in 
Sections  IX  and  X.  respectively. 

II.  Purpose  and  Implementation  of  the 
NPL  I 

Purpose      ' 

The  primary  purpose  of  the  NPL  is 
stated  in  the  legislative  history  of 
CERCLA  (Report  of  the  Committee  on 
Environment  and  Public  Works.  Senate 
Report  No.  96-848,  98th  Cong..  2d.  Sess. 
60  (1980)): 

The  NPL  serves  primarily  informational 
purposes,  identifying  for  the  States  and  the 
public  those  facilities  and  sites  or  other 
releases  which  appear  to  warrant  remedial 
actions.  Inclusion  of  a  facility  or  site  on  the 
list  does  not  in  itself  reflect  a  judgment  of  the 
activities  of  its  owner  or  operator,  it  does  not 
require  those  persons  to  undertake  any 
action,  nor  does  it  assign  liability  to  any 
person.  Subsequent  government  action  in  the 
form  of  remedial  actions  or  enforcement 
actions  will  be  necessary  In  order  to  do  so, 
and  these  actions  will  be  attended  by  all 
appropriate  procedural  safeguards. 

The  purpose  of  the  NPL,  therefore,  is 
primarily  to  serve  as  an  informational 
tool  for  use  by  EPA  in  identifying  sites 
that  appear  to  present  a  significant  risk 
to  public  health  or  the  environment.  The 
initial  identification  of  a  site  for  the  NPL 
is  intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation,  to  assess  the  nature  and 
extent  of  the  public  health  and 
environmental  risks  associated  with  the 
site,  and  to  determine  what  CERCLA- 
financed  remedial  action(s).  if  any.  may 
be  appropriate.  Inclusion  of  a  site  on  the 
NPL  does  not  establish  that  EPA 
necessarily  will  undertake  response 
actions.  Moreover,  listing  does  not 
require  any  action  of  any  private  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
A  site  need  not  be  on  the  NPL  to  be  the 
subject  of  CERCLA-financed  removal 
actions,  actions  brought  pursuant  to 


section  108  or  107(a)(4)(b)  of  CERCLA, 
or  remedial  investigations/feasibility 
studies. 

Implementation 

EPA's  policy  is  to  pursue  cleanup  of 
hazardous  waste  sites  using  the 
appropriate  response  and/or 
enforcement  actions  which  are  available 
to  the  Agency,  including  authorities 
other  than  CERCLA.  Publication  of  sites 
on  the  NPL  will  serve  as  notice  to  any 
potentially  responsible  party  that  the 
Agency  may  initiate  Fund-financed 
response  action.  The  Agency  will  decide 
on  a  site-by-site  basis  whether  to  take 
enforcement  or  other  action  under 
CERCLA  or  other  authorities,  or  whether 
to  proceed  directly  with  Fund-financed 
CERCLA  response  actions  and  seek 
recovery  of  response  costs  after 
cleanup.  To  the  extent  feasible,  once 
sites  are  listed  on  the  NPL,  EPA  will 
determine  high-priority  candidates  for 
either  Fund-financed  response  action  or 
enforcement  action  through  both  State 
and  Federal  initiative.  These 
determinations  will  take  into  account 
which  approach  is  more  likely  to  most 
expeditiously  accomplish  cleanup  of  the 
site  while  using  the  Fund's  limited 
resources  as  efficiently  as  possible. 

Funding  of  response  actions  for  sites 
will  not  necessarily  take  place  in  the 
same  order  as  the  sites'  ranking  on  the 
NPL  In  addition,  although  the  HRS 
scores  used  to  place  sites  on  the  NPL 
may  be  helpful  to  the  Agency  in 
determining  priorities  for  cleanup  and 
other  response  activities  among  sites  on 
the  NPL,  EPA  does  not  rely  on  the  scores 
as  the  sole  n>eans  of  determining  such 
priorities.  The  information  collected  to 
develop  HRS  scores  is  not  sufficient  in 
itself  to  determine  the  appropriate 
remedy  for  a  particular  site.  EPA  relies 
on  further,  more  detailed  studies  to 
determine  what  response,  if  any.  is 
appropriate. 

These  studies  will  take  into  account 
the  extent  and  magnitude  of 
contaminants  in  the  environment,  the 
risk  to  affected  populations  and 
environment,  the  cost  to  correct 
problems  at  the  site,  and  the  response 
actions  that  have  been  taken  by 
potentially  responsible  parties  or  others. 
Decisions  on  the  type  and  extent  of 
action  to  be  taken  at  these  sites  are 
made  in  accordance  with  the  criteria 
contained  in  Subpart  F  of  the  NCP.  After 
conducting  these  additional  studies. 
EPA  may  conclude  that  it  is  not 
desirable  to  conduct  an  Agency 
response  action  at  some  sites  on  the 
■  NPL  because  of  more  pressing  needs  at 
other  sites,  or  because  an  enforcement 
action  may  instigate  or  force  private 
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party  doMMfL  Giveii  the  limited 
resouroes  available  ia  the  Trust  Fuad, 
the  Agency  must  carefully  balance  the 
relative  needs  for  response  at  the 
numerous  sites  it  has  studied,  it  n  abo 
poa&ible  that  EPA  will  conclade  after 
further  analysis  that  the  site  does  not 
warrant  respoaae  actioa. 

Revisions  to  the  NPL  auch  as  today's 
rulemaldag  inay  move  some  previously 
listed  sites  to  a  lowwr  poaitiiMi  on  the 
NPL  If  EPA  has  initiated  actioa  such  as 
a  remec&al  investigatioD  or  feasibility 
study  nU/TS)  at  a  site,  the  Agency  does 
not  intend  to  cease  such  actions  in  order 
to  determine  if  a  subsequently  listed  site 
should  have  a  higher  priority  for 
fundir^.  Kather.  the  Agency  will 
continue  fuoding  site  studies  and 
remedial  actions  once  they  have  been 
initiated,  regardless  of  whether  higher- 
scoring  sites  are  later  added  to  the  NPL. 
The  NPL  does  not  determine  priorities 
for  removal  actions:  EPA  niay  take 
removal  actions  at  any  site,  whether 
listed  or  not,  that  meets  ttie  criteria  of 
§  §  300.tJ5-300.tJ7  of  the  NCP.  Likewise. 
EPA  may  take  enforcement  actions 
under  apphcahde  statutes  against 
responsible  parties  regardless  of 
w^tether  the  site  is  lated  on  the  NPL, 
although,  as  a  practical  matter,  the  focus 
of  EPA's  enforcement  actions  has  been 
and  will  coirfmoe  to  be  on  NPL  sites. 

A  site  ca«ftot  imderf  o  Ftrnd-financed 
renedial  action  antil  it  is  placed  on  the 
final  NPL  Howe¥er,  an  Rl/FS  can  be 
perfarmed  at  proposed  sites  pursoant  to 
the  Agency's  removal  authority  under 
CERCLA.  as  mitfcted  in  5  300j68{a}(ll  of 
the  NCP.  Section  im(23)  of  CERCLA 
defines  "remove"  or  "removal"  to 
inchtde  "sach  actions  as  may  be 
necessary  to  monitor,  assess  and 
evaluate  the  release  or  tftreat  of  rdease 
.  .  ."  The  definition  of  "removal"  also 
indudes  "action  taken  under  Section 
104(b)  of  this  Act  .  .  .*■  Section  104tb) 
authorizes  the  Agency  to  perform 
studies,  investigations,  and  other 
informattoii-gadiering  activities. 

The  Agency  may  dtecl  to  coodod  an 
RI/FS  at  a  proposed  NPL  site  in 
preparation  for  a  possible  Fund- 
financed  neinediai  action  in  a  number  of 
rirrmngtnnrrs  sach  as  when  the 
Agency  believes  that  delay  in 
coAuitencing  the  studies  may  create 
unnecessary  risks  to  huirvan  health  or 
the  envirofunent.  In  making  such  a 
decisioo.  the  Agency  assumes  the  risk 
that  after  coosideration  of  public 
commeats  atfd  the  consisteot 
applicatioB  of  the  HRS,  it  is  poss>ible 
that  the  proposed  site  migbt  not  qualify 
for  the  NPL.  In  assuming  this  risk,  the 
Agency  has  detenatoed  that  the 
desirattility  of  expediting  remedial 
action  thr^i'C*'  the  iaitiatioQ  of  the 


investigation  ataae  prior  to  placing  a  site 
on  the  NPL  outweighs  the  risk  of 
expending  a  limited  amount  of  Fund 
monies  for  the  Rl/FS. 


IIL  fteoBss  fw£itabltsliii«  aad 
UpdatiogtheMPL 

THere  are  ^»ee  meohanisms  for 
placing  sites  on  the  NPL  "Hie  principal 
mechanism  « the  application  of  the 
HRS.  Tlwse  sites  that  score  28.50  or 
greater  on  the  HRS  are  eligible  for 
listing.  In  adtfition.  States  may  designate 
a  single  site  as  the  Stale  top  priority. 
EPA  may  also  place  sites  on  the  NPL 
pursuant  to  f  388.«efb)(4)  of  the  NCP. 

States  have  the  primary  responsibility 
for  identifying  sites,  computing  HRS 
scores,  and  submitting  candidate  sites  to 
the  EPA  Regional  Offices.  EPA  Regional 
OfFices  conduct  a  <j«iality  control  review 
of  the  States*  candidate  sites,  and  may 
assist  is  investigating,  safapUng. 
monitoring,  and  scoring  sites.  Regional 
Offices  may  consider  candidate  sites  in 
addition  to  those  submitted  by  States. 
EPA  Headquarters  conducts  further 
quality  assuracce  audils  to  ensure 
accuracy  and  cossisteacy  among  the 
various  EPA  and  State  offices 
participating  in  the  scoring.  The  Agency 
then  proposes  the  new  sites  thai  meet 
the  criteria  for  listing  and  solicits  public 
commerrt  on  the  proposal.  Based  on 
these  comments  and  further  review  by 
EPA.  the  Agency  determines  final  scores 
and  promulgates  those  sites  that  still 
quaJify  for  listing. 

On  October  li  1984.  EPA  proposed 
NPL  Update  #2  (49  FR  40320).  Ail  of  the 
244  proposed  sites  received  HRS  scores 
of  2aS0  or  higher.  The  cut-off  score  of 
28.50  was  the  same  cut-off  score  chosen 
for  the  previous  NPL  rulemakings. 

The  pobhc  comment  period  on  the 
October  15, 1984.  proposed  rule  ended 
December  14.  l9»4.To  the  extent 
practicable.  EPA  ccxisidered  late 
cornments  recerved  after  the  close  of  the 
formal  cooraient  period  EPA  evaluated 
aU  comraefi;ts  received  by  May  7, 1986. 
Based  on  the  coaanents  received  on  the 
proposed  rule,  as  weii  as  further 
investigation  by  Fi'A  and  the  States, 
EPA  recalculated  the  HRS  scores  for 
individual  sites  where  appropriate. 
EPA's  response  to  site-specific  public 
comraeots  and  explaoabons  of  any 
score  cbaages  made  as  a  result  of  such 
comments  are  addressed  in  the  "Support 
Document  for  the  Revised  National 
Priorities  List — 1988."  This  document  is 
available  for  review  in  the  EPA  dockets 
in  Washington.  DJC^  and  the  Regioital 
Offices  (see  Addresses^  EPA's  response 
to  comnaents  on  NPL  eligibility  issaes  is 
-  indaded  m  Sectkm  IV  of  this  preaaible. 
while  commeBts  on  geaeric  HRS  issues 
are  discussed  in  Sectioa  V. 


IV.  ElisiUlity 

CERCIA  restricts  EPA's  authority  to 
respond  to  certain  categories  of  releases 
by  expressly  exclading  some  substances 
from  the  definition  of  "release".  In 
addition,  as  a  matter  of  policy,  EPA  may 
choose  not  to  use  CERCLA  to  respond  to 
certain  types  of  releases  becatjse  other 
authorities  can  be  «sed  to  achieve 
cleanup  «<  these  releases.  "Where  such 
other  authorities  exist,  and  the  Federal 
govemmeat  can  undertake  or  enforce 
cleanup  pursuant  to  a  particular 
established  program,  listing  on  the  NPL 
to  delerraiae  fte  priority  or  need  for 
respoBse  imder  C£RCLA  may  not  be 
appropriate.  Therefore,  EPA  has  chosen 
not  to  oonaidercertaia  types  of  sites  for 
the  NPL  even  though  CERCLA  may 
provide  authority  to  respond.  If, 
howei'ef .  the  Agency  later  determines 
that  sites  iwt  listed  as  a  ooatter  of  policy 
are  not  being  properly  responded  to.  the 
Agency  may  ciin aider  placing  them  on 
the  NPL 

NPL  eJigihikty  policies  of  particular 
relevance  to  this  final  rule  are  discussed 
below  and  cover  Federal  facility  sites, 
Resourae  Conservation  aiid  Recovery 
Act  iRCRA}  sites,  aiiniag  waste  sites." 
pesticide-applicatioD  siie&,  aad 
radioactive  material  sites. 

Releases  From  Federal  Facilkies 

CERCLA  Sectioa  in(eM3}  prohibits 
use  of  the  Trust  F«nd  for  remedial 
actions  at  Federally-owned  facilities. 
However,  pursuant  to  §  30a66(eM2J  of 
the  NCP,  amended  on  November  20. 
1985  (50  FR  47912).  the  Agency  can  place 
Federal  facilities  on  the  NPL 

Prior  to  the  proposal  of  NPL  Update 
«2.  EPA  did  not  list  any  sites  on  the  NPL 
where  the  release  resulted  scJely  from  a 
Federal  facility,  regardless  of  whether 
contamination  remained  on-site  or  had 
migrated  off-site.  However,  based  on 
public  comments  received  from  previous 
NPL  announcements,  EPA  proposed  36 
Federal  facibfies  for  NPL  Update  ^l  and 
solicited  comments  on  the  listing  of 
Federal  facilities  on  the  NPL.  All  general 
comments  received  in  response  to  that 
solicitation  are  addressed  in  the 
preamble  to  the  Federal  Register  notice 
for  the  promulgation  of  the  NCP 
amendments  and  the  "Response  to 
Comments  Docmneni— October  10, 
1985"  that  aocotnpamed  that  rulemaking. 
This  document  is  available  in  the 
Headquarters  puUic  docket. 

In  a  future  nriemalcing,  EPA  will  add 
Federal  facility  sites  to  a  separate 
section  of  the  NPL  and  will  proride  the 
response  categories  and  cleanup  status 
codes  for  those  sites.  The  same 
technicai  eritena  that  q^ahfy  non- 


Federal  sites  for  the  NPL  will  be  used  to 
qualify  Federal  sites. 

EPA  has  not  completed  its  review  of 
the  public  comments  received  on  the  36 
Federal  facility  sites  proposed  for  this 
NPL  update  and.  therefore  is  deferring 
rulemaking  on  these  sites  at  this  time. 

Releases  From  Resource  Conservation 
and  Recovery  Act  (RCRA)  Sites 

A.  Background 

Since  the  first  NPL  final  rule  (48  FR 
40658.  September  8. 1983).  it  has  been 
the  Agency's  policy  to  defer  placing 
sites  on  the  NPL  that  can  be  addressed 
by  RCRA  Subtitle  C  corrective  action 
authorities.  Prior  to  enactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  only 
releases  to  ground  water  frohi  surface 
impoundments,  waste  piles,  land 
treatment  areas,  and  landfills  that 
received  RCRA  hazardous  wastes  after 
July  26. 1982.  and  did  not  certify  closure 
prior  to  January  26. 1983,  (the  effective 
date  of  d>e  RCRA  regulations  for 
permitting  land  disposal  facilities)  were 
subject  to  corrective  action 
requirements  under  Subtitle  C. 
Therefore,  these  units  were  not  eligible 
for  listing  unless  they  were  abandoned, 
lacked  sufficient  resources  or  RCRA 
corrective  action  requirements  could  not 
be  enforced. 

The  enactment  of  HSWA  greatly 
expanded  RCRA  Subtitle  C  corrective 
action  authorities.  For  example,  under 
section  3004(u).  hazardous  waste 
treatment,  storage  and  disposal  facilities 
seeking  RCRA  permits  must  address  all 
releases  of  hazardous  constituents  to 
any  medium  from  solid  waste 
management  units,  whether  active  or 
inactive.  HSWA  also  provided  new 
authority  in  Section  3004(v)  to  address 
releases  that  have  migrated  beyond  the 
facility  boundary  if  the  permission  of  the 
owner  of  the  affected  propert"y  can  be 
obtained.  In  addition,  section  3008(h) 
authorizes  EPA  to  compel  corrective 
action  or  any  response  necessary  to 
protect  human  health  or  the 
environment  when  there  is  or  has  been  a 
release  of  hazardous  waste  at  a  RCRA 
interim  status  facility. 

In  light  of  the  new  authorities,  the 
Agency  proposed  in  the  preamble  to  the 
April  10. 1985.  proposed  rula  (50  FR 
14118),  a  revised  policy  for  listing  of 
RCRA-related  sites  on  the  NPL.  Under 
the  proposed  policy,  listing  on  the  NPL 
of  RCRA-related  sites  would  be  deferred 
until  the  Agency  determined  that  RCRA 
corrective  measures  were  not  Ukely  to 
succeed  due  to  factors  such  as:  (1)  The 
inability  or  unwillingness  of  the  owner/ 
operator  to  pay  for  such  activities:  (2) 
the  inadequacies  of  the  financial 


responsibility  guarantees  to  pay  for  such 
costs;  and  (3)  EPA  or  State  priorities  for 
addressing  the  sites  under  RCRA.  In 
addition,  die  Agency  indicated  that  it 
intended  to  apply  the  RCRA  listing 
policy  to  RCRA  sites  that  were  currently 
proposed  or  promulgated  on  the  NPL 
and.  in  appropriate  cases,  delete  sites 
from  the  NPL. 

The  Agency  has  evaluated  the 
comments  received  on  the  proposed 
RCRA  listing  policy.  Today,  EPA  is 
deciding  and  implementing  major 
components  of  the  final  RCRA  listing 
policy.  Elsewhere  in  today's  Federal 
Register,  the  Agency  is  proposing  and 
requesting  comments  on  additional 
components  of  the  policy.  A  discussion 
of  the  policy  follows. 

B.  Components  of  the  Final  RCRA 
Listing  Policy 

The  final  Agency  policy  is  generally 
consistent  widi  the  proposal  and  with 
the  Agency's  previous  RCRA  listing 
policy.  Sites  not  subject  to  RCRA 
Subtide  C  requirements  will  remain 
eligible  for  the  NPL  Examples  include 
facilities  that  ceased  treating,  storing  or 
disposing  of  hazardous  wastes  prior  to 
November  19. 1980  (the  effective  date  of 
Phase  1  of  the  RCRA  regulations)  and 
sites  at  which  only  materials  exempted 
from  the  statutory  or  regulatory 
definition  of  sohd  waste  or  hazardous 
waste  are  managed.  RCRA  hazardous 
waste  handlers  to  which  Subtitle  C 
corrective  action  authorities  do  not 
apply,  such  as  hazardous  waste 
generators  or  transporters  not  required 
to  have  interim  status  or  a  final  RCRA 
permit  also  remain  eligible  for  the  NPL 
In  most  situations,  listing  of  sites  with 
releases  that  can  be  addressed  under 
the  RCRA  Subtitle  C  corrective  action 
authorities  will  be  deferred. 

Although  sites  that  can  be  addressed 
by  RCRA  Subtitle  C  corrective  action 
authorities  generally  will  not  be  placed 
on  the  NPL  the  Agency  believes  that 
certain  sites  8ub^ect  to  Subtitle  C 
corrective  action  requirements  should 
be  listed  if  they  meet  all  of  the  other 
criteria  for  listing  (e.g..  an  HRS  score  of 
28.5  or  greater). 

As  noted  in  the  preamble  to  proposed 
NPL  Update  #  3  (50  FR  14110,  April  10. 
1985),  the  Agency  is  concerned  about 
owners  or  operators  who  are  unwilling 
or  unable  to  pay  for  corrective  action 
and  related  activities.  If  an  owner  or 
operator  appears  to  lack  the  financial 
resources  to  undertake  necessary 
responses,  it  may  be  appropriate  to  use 
CERCLA  authorities  to  protect  human 
health  or  the  environment  It  may  also 
be  appropriate  to  use  CERCLA 
authorities  to  address  facilities  at  which 
necessary  corrective  actions  under 


RCRA  are  unlikely  to  be  performed.  The 
Agency  has  identified  three  categories 
of  facilities  that  meet  these  criteria:  (1) 
Facilities  owned  by  persons  who  are 
bankrupt  (2)  facilities  that  have  lost 
RCRA  interim  status  and  for  which  there 
are  additional  indications  that  the 
owner  or  operator  v^ll  be  unwilling  to 
undertake  corrective  action;  and  (3) 
sites,  analyzed  on  a  case-by-case  basis, 
whose  owners  or  operators  have  shown 
an  unwillingness  to  undertake  corrective 
action.  Reasons  for  Including  sites  on 
the  NPL  which  fall  into  these  categories 
are  discussed  below. 

1.  Bankruptcy.  Once  en  entity  is  in 
bankruptcy,  the  entity's  assets  are 
protected  by  the  courts.  In  such 
situations,  the  Agency  does  not  have 
adequate  assurance  that  funds  will  be 
available  in  a  timely  manner  for 
response  actions.  Therefore.  RCRA 
facilities  that  are  bankrupt  will  be 
eligible  for  listing. 

2.  Loss  of  authorization  to  operate/ 
probable  unwillingness  to  carry  out 
corrective  action.  RCRA  Interim  Status 
facilities  lose  authorization  to  operate 
when  interim  status  Is  terminated  (1) 
under  RCRA  section  3008(h),  (2)  by 
permit  denial  under  RCRA  section 
3005(c).  or  (3)  by  operation  of  RCRA 
section  3005(e).  For  example,  interim 
status  is  terminated  under  section 
3005(e)  when  an  owner  or  operator 
cannot  or  will  not  certify  compliance 
with  applicable  ground  water 
monitoring  and  financial  responsibility 
requirements  and  submit  a  permit 
application.  Permits  are  denied  under 
section  3005(c)  if  the  owner  or  operator 
has  failed  to  submit  an  acceptable  Part 
B  permit  appUcation.  It  is  likely  that 
many  of  these  interim  status  facilities 
that  have  lost  authorization  to  operate 
may  not  be  willing  to  carry  out 
corrective  action;  facilities  where  this  is 
the  case  may  be  placed  on  the  NPL  In 
determining  whether  an  owner/ opera  tor 
is  not  likely  to  be  willing  to  carry  out 
corrective  action,  the  Agency  will 
consider  the  compliance  history  of  the 
facility,  including  particularly  the 
existence  of  multiple  or  significant 
violations  and  the  numbers  and  types  of 
final  enforcement  actions  taken  against 
the  facility. 

3.  Case-by  case  determinations  of 
unwillingness.  When  EPA  proposed  to 
revise  its  policy  with  respect  to  listing 
RCRA  sites  on  the  NPL  the  Agency 
explained  that  proposed  or  final  sites  at 
which  remedial  investigations/ 
feasibility  studies  had  been  initiated 
might  not  be  removed  from  the  NPL  The 
Agency  recognized  that  it  might  be  ^ 
disruptive  to  abandon  CERCLA 
activities  in  some  or  all  of  these 
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situations.  Several  sites  are  being  added 
to  the  NPL  based  upon  that  aspect  of  the 
proposed  policy. 

At  two  sites  that  were  included  in 
proposed  NPL  Update  #  2,  Fund- 
financed  remedial  planning  is  now  in 
progress.  These  sites  were  proposed 
before  the  enactment  of  HSWA  and  met 
all  of  the  NPL  eligibility  requirements  at 
the  time  they  were  proposed,  including 
the  RCRA  listing  policy  then  in  effect. 
The  expanded  RCRA  Subtitle  C 
corrective  action  authorities  established 
by  HSWA  did  not  apply  at  the  time  of 
the  proposals;  thus,  CERCLA  appeared 
to  be  the  only  authority  that  could 
effectuate  remedial  action  if  it  were 
necessary.  Based  on  the  conditions  at 
those  two  sites.  EPA  found  it 
appropriate  to  begin  the  remedial 
planning  process.  The  owners  or 
operators  of  these  sites  were  offered  the 
opportunity  to  undertake  the  remedial 
planning  activities  themselves  but  did 
not  agree  to  do  so.  At  one  site,  the 
owner/ opera  tor  also  declined  to  pay  for 
other  response  activities  that  EPA 
advised  the  owner/operator  were 
appropriate  to  mitigate  threats  to  public 
health  and  the  environment. 

The  Agency's  final  and  proposed 
RCRA  listing  policy  announced  today  is 
based  in  part  on  the  conclusion  that   _ 
RCRA  sites  should  be  placed  On  the  NPL 
if  their  owners  or  operators  exhibit  an 
unwillingness  or  inability  to  undertake 
corrective  action.  At  these  two  sites,  the 
Agency  has  concluded  that  the  owner/ 
operators'  unwillingness  to  undertake 
remedial  planning  and/or  removal 
activities  is  an  indication  that  the 
owners  or  operators  would  also  be 
unwilling  to  undertake  remedial  actions 
if  they  are  required.  Therefore,  the 
rationale  for  placing  them  on  the  NPL 
now  is  the  same  rationale  that  underlies 
the  basic  policy  announced  today. 
Consequently,  the  Agency  has 
concluded  that  listing  these  two  sites  at 
this  time  is  appropriate. 

As  explained  below,  the  Agency  will 
continue  to  develop  more  precise 
criteria  which  identify  those  RCRA  sites 
which  should  be  listed  on  the  NPL  based 
upon  the  owner/operators' 
unwillingness  to  undertake  corrective 
action.  Until  those  criteria  are 
delineated  more  clearly,  the  Agency 
believes  it  appropriate  to  place  or  retain 
sites  on  the  NPL  on  a  case/by-case 
basis.  This  is  particularly  true  for  sites 
where  CERCLA-financed  activities  are 
now  in  progress,  since  developing  more 
precise  criteria  to  determine 
unwillingness  may  take  a  substantial 
period  of  time. 

Once  a  complete,  fmal  RCRA  listing 
policy  is  developed,  this  component  of 
the  RCRA  policy  will  be  withdrawn. 


Sites  will  be  addressed  under  RCRA  in 
the  first  instance  unless  they  fit  within 
one  of  the  exception  categories  that  are 
included  in  the  complete  final  policy. 

C.  Components  of  Proposed  RCRA 
Policy 

In  addition  to  the  circumstances 
identified  in  the  final  portion  of  the 
RCRA  listing  policy,  there  are  other 
situations  for  which  the  exercise  of 
RCRA  authorities  may  not  result  in 
expeditious  or  adequate  remedial  action 
and.  therefore.  NPL  eligibility  should 
also  be  considered.  For  example,  even 
though  an  owner/operator  is  not 
bankrupt  or  has  not  lost  authorization  to 
operate,  he  may  have  failed  to  comply 
sufficiently  with  a  permit  condition  or 
an  order  issued  pursuant  to  RCRA 
authorities  or  may  not  have  adequately 
closed  a  facility  in  accordance  with  an 
approved  closure  plan.  The  Agency  is 
considering  providing  more  specificity  to 
the  third  component  of  today's  policy  by 
proposing  in  a  separate  notice  of  today's 
Federal  Register  that  sites  falling  into 
the  categories  below  would  be  eligible 
for  die  NPL 

1.  Facilities  whose  owners  or 
operators  have  not  complied  adequately 
with  an  administrative  order,  Judicial 
action,  or  a  RCRA  permit  condition 
requiring  response  or  corrective  action. 
As  a  general  matter,  the  Agency  would 
prefer  to  use  RCRA  permit  or 
enforcement  authorities  to  secure 
corrective  actions  at  RCRA  sites.  When 
a  facility  owner  fails  to  adequately  carry 
out  corrective  action  activities,  there  is 
litUe  assurance  that  releases  will  be 
addressed  in  an  appropriate  manner. 
Such  facilities  should  be  eligible  Tor 
listing  in  order  to  make  CERCLA 
authorities  available  expeditiously. 
Although  the  Agency  has  not  previously 
taken  into  account  compliance  with 
corrective  action  requirements  in  a 
permit  or  a  federal  enforcement  action 
when  considering  a  site  for  listing. 
Congress  deliberately  expanded  the 
scope  of  the  RCRA  corrective  action 
authorities.  Accordingly,  it  is 
appropriate  for  the  Agency  to  rely  on 
these  authorities.  When  an  owner/ 
operator  fails  to  comply  adequately  with 
a  RCRA  corrective  action  requirement, 
however,  it  means  that  CERCLA 
remedial  action  may  be  needed  to 
protect  human  health  and  the 
environment.  By  making  these  facilities 
eligible  for  listing,  the  Agency  provides 
that  appropriate  CERCLA-financed 
remedial  action  can  occur  expeditiously. 

2.  Facilities  whose  owners  or 
operators  have  not  submitted  or 
implemented  an  adequate  closure  plan. 
Adequate  closure  of  a  RCRA  facility  is 
integrally  related  to  prevention  of  future 


releases  and  often  involves  measures 
similar  to  those  undertaken  during 
corrective  action,  such  as  waste 
removal,  excavation  of  contaminated 
soil  and  capping.  Similarily.  where  an 
owner  or  operator  is  unwilling  to  carry 
out  such  activities  there  is  a  need  to 
ensure  Uiat  CERCLA  will  be  available. 
If  the  Agency  decides  to  incorporate 
into  the  final  RCRA  listing  policy  a 
component  that  allows  listing  of  sites  in 
the  two  categories  described  above,  an 
important  issue  will  be  how  the  Agency 
establishes  that  there  has  not  been 
adequate  compliance  with  RCRA 
requirements  relating  to  corrective 
action  or  closure.  If  non-compliance  is    . 
established  through  a  determination  by 
an  administrative  law  judge  or  a  court, 
there  may  be  delays  in  employing 
CERCLA  to  respond  to  problems  at 
these  sites.  It  may  be  more  appropriate, 
therefore,  for  the  Agency  to  base  its 
decision  to  list  sites  on  the  NPL  under 
this  criterion  based  upon  the  issuance  of 
an  administrative  order  or  initiation  of  a 
judicial  action  to  enforce  corrective 
action  requirements  imposed  by  permit 
or  order  or  in  a  closure  plan.  In  a 
separate  notice  in  today's  Federal 
Register,  the  Agency  specifically  solicits 
comments  on  how  and  when  it  should 
determine  that  the  likelihood  of 
compliance  with  RCRA  requirements  is 
low  enough  that  a  RCRA  site  should  be 
eligible  for  the  NPL 

As  explained  above,  the  components 
of  the  Agency's  policy  with  respect  to 
sites  that  may  be  subject  to  RCRA 
corrective  action  are  designed  to  ensure 
that  RCRA  authorities  are  employed 
first  except  where  there  are  indications 
that  an  owner  or  operator  is  unwilling  or 
unable  to  perform  corrective  action.  The 
Agency  has  identified  three  categories 
of  sites  for  which  there  are  indications 
of  unwillingness  or  inability  to  carry  out 
corrective  action  and  has  announced 
that  facilities  in  those  categories  will  be 
eligible  for  the  NPL.  EPA  may  not  have 
identified  all  types  of  sites  for  which  the 
exercise  of  RCRA  authorities  may  not 
result  in  timely  and  appropriate 
remedial  action  and  invites  commenlers. 
in  a  separate  notice  in  today's  Federal 
Register,  to  suggest  other  categories  of 
RCRA  sites  that  should  be  considered 
eligible  for  the  NPL.  For  example, 
additional  categories  that  may  merit 
inclusion  are  RCRA  facilities  whose 
owners  or  operators  did  not  notify  the 
appropriate  authority  that  they  treat, 
store,  or  dispose  of  RCRA  Subtitle  C 
hazardous  waste  or  did  not  submit  the 
required  permit  applications  or  who 
have  otherwise  indicated  an 
unwillingness  to  undertake  corrective 
action. 


The  Agency  will  consider 
supplementing  the  RCRA  listing  policy 
announced  today  if  comments  or  the 
Agency's  experience  with  the  new 
policy  demonstrate  that  additional 
categories  of  RCRA-related  sites  should 
be  placed  on  thff  NPL  to  ensure 
appropriate  and  expeditious  remedial 
action. 

D.  Application  of  the  Final  RCRA  Policy 
r        to  Currently  Proposed  Sites 

'  The  Agency  is  promulgating  six  RCRA 

sites  today.  These  six  sites  fall  within 
the  scope  of  the  final  policy  defining 
NPL-eligible  RCRA  sites.  Four  of  the  six 
sites  are  bankrupt  and  two  sites, 
proposed  prior  to  HSWA,  meet  the  third 
criterion  of  the  RCRA  policy  as 
explained  above.  The  RCRA-related 
sites  promulgated  in  this  final  rule  are: 

Bankrupt  Sites: 

•  Interstate  Lead  Co.  (ILCO),  Inc., 
I  Leeds,  Alabama 

•  Thermo-Chem.  Inc.,  Muskegon, 
Michigan 

f  Whitmoyer  Laboratories.  Jackson 
Township,  Pennsylvania 

•  American  Creosote  Works,  Inc. 
(Jackson  Plant),  Jackson,  Tennessee 

Sites  deemed  unwilling  to  perform 
remedial  action: 

•  Operating  Industries,  Inc..  Landfill. 
Monterey  Park,  California 

•  LA.  Qarke  &  Son.  Spotsylvania 
County  ,  Virginia 

The  LA.  Clarke  &  Son  site  also  appears 
to  qualify  under  the  second  component 
of  the  final  listing  policy. 

The  remainder  of  the  RCRA-related 
sites  proposed  in  October  1984  will 
remain  in  proposed  status  until  the 
Agency  evaluates  their  RCRA  status  in 
order  to  determine  whether  they  are 
eligible  for  the  NPL  based  on  this  new 
policy.  Elsewhere  in  today's  Federal 
•      Register,  in  the  notice  describing  the 
proposed  components  of  the  RCRA 
policy.  EPA  invites  the  owner/operators 
of  the  remaining  31  proposed  facilities, 
and  any  other  persons,  to  provide  any 
information  that  would  assist  EPA  in 
evaluating:  (1)  The  facility's  status  under 
RCRA  and  [2)  the  relationship  this 
information  has  to  the  final  and 
proposed  elements  of  the  new  RCRA 
policy  discussed  above. 

E.  Application  of  Policy  to  Final  NPL 
Sites 

The  Agency  plans  to  review  the  status 
of  and  apply  this  policy  to  RCRA  sites 
that  are  already  listed  on  the  final  NPL 
NPL  sites  that  are  not  subject  to  Subtitle 
C  corrective  action  requirements  or 
RCRA  facilities  that  are  eligible  for  the 
NfH.  based  on  the  final  or  proposed 
policy  announced  today  will  continue  to 


be  listed  on  the  NPL  The  remaining 
sites  will  be  deleted.  Elsewhere  in 
today's  Federal  Register,  in  a  notice 
describing  the  proposed  components  of 
the  RCRA  policy,  the  Agency  invites  the 
owners  or  operators  of  facilities  on  the 
proposed  or  final  NPL  or  other  persons, 
to  provide  information  that  would  assist 
EPA  in  evaluating:  (1)  the  facility's 
status  under  RCRA  and  (2)  the 
relationship  this  information  has  to  the 
final  and  proposed  elements  of  the  new 
RCRA  policy 

F.  Federal  Sites 

Application  of  this  policy  with  respect 
to  Federal  facilities  will  be  addressed  at 
a  later  date.  The  Agency  is  working  to 
resolve  a  number  of  issues  associated 
with  Federal  facilities  and  will 
coordinate  application  of  this  policy 
with  those  efforts. 

G.  Response  to  Public  Comments  on 
Proposed  Policy  for  RCRA-Related  Sites 

On  April  10. 1985.  (50  FR  14110),  the 
Agency  proposed  a  policy  for  deferring 
listing  of  RCRA  sites  and  for  deletion 
from  the  NPL  of  RCRA  sites  currently 
proposed  or  promulgated  on  the  NPL 
The  policy  proposed  at  that  time  it 
summarized  elsewhere  in  this  preamble. 
The  Agency  received  a  number  of 
comments  on  the  April  1985  proposal 
and  on  the  reiteration  of  the  proposal  in 
the  September  1985  preamble  to  NPL 
Update  «4.  These  comments  can  be 
summerized  as  falling  within  five  broad 
categories: 

•  Support  for  the  proposed  policy 

•  Concern  about  flexibility  in  the 
proposed  pohcy 

•  Suggested  revisions  to  the  proposed 
criteria  for  deferring  the  listing  of  RCRA 
facilities 

•  Revisions  to  the  proposed  criteria 
for  deleting  RCRA  facilities  from  the 
NPL 

•  Suggested  need  for  greater 
Oexibility  in  dealing  with  sites  under 
RCRA 

Responses  to  the  significant 
comments  on  the  policy  are  presented 
below. 

1.  Support  for  proposed  policy.  All  but 
two  commenters  specifically  stated  that 
they-supported  the  policy  proposed  by 
the  Agency,  and  the  other  two 
comments  generally  were  favorable. 
(One  raised  a  technical  issue  about  the 
proposed  deletion  criteria;  the  other 
stated  that,  while  the  proposed  policy 
was  reasonable  and  that  there  was  no 
objection  to  it.  the  Agency  needed  to 
retain  the  flexibility  to  deal  with  RCRA 
sites  under  CERCLA  first  when 
circumstances  warranted  such  an 
approach.) 


The  commenters  presented  four  basic 
reasons  for  supporting  the  proposed 
policy: 

•  Policy  better  reflects  the  intent  of 
both  CERCLA  and  HSWA 

•  Policy  preserves  the  limited 
CERCLA  Trust  Fund  monies  for  their 
intended  use 

•  HSWA  eliminates  the  need  for 
listing  most  RCRA  sites  on  die  NPL 

•  RCRA  authorities  provide  more 
effective  and  efficient  means  for  cleanup 
of  RCRA  sites  than  CERCLA  authorities 

Comment-  Commenters  stated  that 
they  supported  the  prop>o8ed  policy 
because  they  believed  that  it  reflects  the 
intent  of  both  CERCLA  and  HSWA. 
Several  commenters  asserted  that 
CHICLA  was  intended  to  address  only 
those  abandoned  or  inactive  sites  for    «. 
which  there  is  no  responsible  party 
capable  of  assuming  financial 
obligations  for  corrective  action.  These 
commenters  noted  diat  by  deferring  NPL 
listing  of  RCRA  sites,  the  limited 
CERCLA  Trust  Fund  monies  would  be 
preserved  for  use  at  abandoned  or 
inactive  sites.  Commenters  also 
indicated  diat  deferring  listing  of  RCRA 
sites  would  provide  an  incentive  for 
facility  owner/operators  to  conduct 
cleanup  activities. 

Response:  While  the  Agency  agrees 
that  responsible  parties  should  bear  the 
cost  of  response  activities,  the  Agency 
does  not  agree  that  CERCLA  is  intended 
to  address  only  those  abandoned  or 
inactive  sites  for  which  there  is  no 
responsible  party  able  to  assume 
financial  obligation  for  response  costs. 
CERCLA  authority  exists  regardless  of 
whether  responsible  parties  can  be 
identified.  It  is  appropriate  to  expend 
CERCLA  funds  to  respond  to  releases  at 
RCRA  sites  where  there  is  a  responsible 
party  who  is  unwilling  or  unable  to 
undertake  response  actions.  Section  107 
of  CERCLA  specifically  provides  for  the 
recovery,  from  responsible  parties,  of 
Fund  monies  spent  for  response  actions 
in  such  situations. 

Furthermore,  the  listing  of  a  site  on 
the  NW.  does  not  mean  that  Fund 
monies  will  automatically  be  spent  for 
remedial  action  or  study  at  that  site.  In 
many  instances,  these  activities  will  still 
be  hmded  by  the  responsible  party.  Tlje 
Agency  agrees,  however,  that  by 
addressing  sites  under  RCRA  that 
appear  likely  to  be  cleaned  up 
adequately  through  the  use  of  RCRA 
authorities,  more  CERCLA  funds  may  be 
available  for  sites  that  cannot  be 
addressed  under  RCRA.  This  is  one  of 
the  purposes  of  the  policy  announced 
today.  "The  Agency  also  agrees  and 
hopes  that  today's  policy  may  act  as  an 
incentive  to  owners/operators  of  RCRA 
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sites  to  comply  with  RCRA  requirements 
and,  in  particular,  to  take  whatever 
corrective  actions  are  appropriate 
without  the  need  for  the  Agency  to  place 
their  sites  on  the  NPL. 

Comment  in  supporting  the  proposed 
policy,  a  few  commenters  noted  that 
HSWA  effectively  eliminates  any 
distinction  in  RCRA  authority  with 
regard  to  regulated  and  nonregulated 
units  at  a  RCRA  facility.  The 
commenters  indicated  that  HSWA 
provides  ample  authorities  to  ensure 
that  corrective  actions  are  conducted  at 
facilities  having  RCRA  permits  or 
interim  status.  As  a  result,  the 
commenters  stated  that  there  was  no 
longer  any  reason  to  continue  the 
current  NPL  policy  of  listing  those  RCRA 
facilities  where  a  significant  portion  of  a 
release  appeared  to  originate  from  a 
nonregulated  unit.  These  commenters 
indicated  that  the  Agency  should  first 
apply  its  RCRA  authorities  to  these 
facilities  before  proceeding  under 
CERCLA. 

Response:  The  Agency  agrees  that 
there  is  no  longer  a  reason  for 
distinguishing  releases  at  regulated  units 
from  other  releases  that  can  be 
addressed  under  the  expanded  HSWA 
authorities.  Today's  policy  eliminates 
this  distinction. 

Comment'  Some  commenters 
expressed  support  for  the  proposed 
policy  because  they  believed  it  would  be 
more  effective  and  efficient  to  use 
RCRA  authorities,  rather  than  CERCLA 
authorities,  to  clean  up  RCRA  facilities. 
They  indicated  that  dealing  with  RCRA 
facilities  under  the  RCRA  program 
would  avoid  duplication  of  technical 
review  and  enforcement  efforts  under 
the  CERCLA  program.  This  would  save 
time  and  money  for  both  the  Agency 
and  facility  owners/operators  and 
ensure  that  facilities  are  addressed  in  a 
consistent  and  uniform  manner.  One 
commenter  further  stated  that  by 
deferring  the  listing  of  Subtitle  C 
commercial  waste  management 
facilities,  these  facihties  would  be  more 
likely  to  remain  solvent  (and  thus  pay 
for  their  own  corrective  actions  under 
RCRA)  because  generators  would  be 
more  likely  to  send  wastes  to  them  if 
they  were  not  listed  on  the  NPL  This 
commenter  also  indicated  that  RCRA 
facilities  would  be  better  able  to  obtain 
insurance  required  for  continued 
operation  under  Subtitle  C  if  they  were 
not  listed  on  the  NPL 

Response:  The  Agency  agrees  that  it  is 
generally  more  desirable  to  deal  with 
RCRA  facihties  under  RCRA  authorities 
than  under  CERCLA  authorities.  This  is 
the  intent  of  the  policy  announced 
today.  If  facilities  being  deferred  from 
listing  do  not  ultimately  have  to  be 


addressed  under  CERCLA.  the  policy  is 
likely  to  reduce  duplication  of  effort  and 
save  time  and  resources.  Placing  a  site 
on  the  NPL  does  not  impose  liability 
upon  anyone  or  necessarily  result  in  the 
expenditure  of  funds  for  remedial 
action.  It  may  be  the  case,  however,  that 
some  RCRA  facilities  may  derive  some 
incidental  benefits  from  not  being 
placed  on  the  NPL  However,  the  policy 
is  not  designed  to  protect  the  financial 
integrity  of  the  owner/ opera  ton  it  is 
designed  to  provide  a  frame  work  for 
most  effectively  addressing  releases  that 
may  affect  public  health  and  the 
envirotunent. 

Comment  In  supporting  the  proposed 
policy,  one  commenter  stated  that  the 
only  advantage  of  using  CERCLA  rather 
than  RCRA  is  public  notification  through 
the  NPL  listing  process.  The  commenter 
noted  that  RCRA  imposes  several  public 
notification  requirements.  If  public 
listing  is  deemed  absolutely  necessary, 
public  hsting  of  RCRA  Part  B 
applications  receiving  priority  attention 
because  of  ground  water  problems  could 
be  implemented. 

Response:  EPA  does  not  believe,  at 
this  time,  that  it  is  necessary  to  publish 
a  separate  list  of  RCRA  facilities  with 
ground  water  problems  that  are  seeking 
Part  B  permits.  The  RCRA  regulations 
now  require  public  notification  when 
new  Part  B  permits  are  under 
consideration,  when  major 
modifications  are  proposed  to  a  Part  B 
permit,  and  when  a  facility  is  closing.  At 
that  time  the  affected  public  is  given 
adequate  notice  of  pending  actions  that 
would  address  releases  to  all  media 
including  ground  water.  In  addition,  the 
Agency  will  develop  a  public 
participation  process  for  interim  status 
corrective  action  orders. 

2.  Concern  about  flexibility  in  the 
proposed  policy. 

Comment  One  commenter  stated  that 
while  the  proposed  policy  was 
reasonable,  the  Agency  needs  to  retain 
some  flexibility  to  address  RCRA  sites 
under  CERCLA  first  when  that  approach 
would  lead  to  a  more  expeditious 
remedy  or  would  allow  for  a  more 
equitable  distribution  of  costs.  The 
commenter  stated  that  flexibility  in  the 
initial  choice  of  authority  would:  (1) 
provide  more  options  for  site  remedies, 
(2)  ensure  that  the  maximum  number  of 
parties  are  involved,  and  (3)  possibly 
prevent  a  single  company  from 
shouldering  an  unexpected  and 
inequitable  share  of  cleanup 
responsibility  since  previous  owners 
and  generators  may  be  drawn  in  as 
responsible  parties  under  CERCLA. 

Response:  After  examining  this  issue, 
the  Agency  has  concluded  that,  to  the 
extent  practicable,  it  is  better  to  identify 


in  the  policy  those  categories  of  RCRA 
facihties  that  are  eligible  for  the  NPL 
than  to  determine  for  each  facility 
whether  a  release  should  first  be 
addressed  under  RCRA  or  CERCLA.  The 
policy  announced  today  is  designed  to 
ensure  that  RCRA  authosities  are 
employed  first  at  facilities  that  do  not 
fall  within  the  final  eligibility  categories. 
The  policy  allows  all  interested  persons 
to  know  whether  a  particular  facility 
may  be  considered  eligible  for  NPL 
listing. 

Under  today's  policy,  the  Agency 
foregoes  some  flexibility  in  the 
mechanisms  for  obtaining  site  remedies 
by  limiting  the  use  of  CERCLA-financed 
remedial  action  to  certain  categories  of 
RCRA  sites.  However.  RCRA  affords 
flexibility  comparable  to  CERCLA  for 
selecting  technical  remedies  for 
responding  to  releases.  Thus,  employing 
RCRA  corrective  action  authorities  is 
expected  to  achieve  protection  of  public 
health  and  the  environment  as 
effectively  as  remedies  achieved  under 
CERCLA.  The  Agency's  goal  is  to 
develop  RCRA  corrective  action 
requirements  that  remove 
inconsistencies  between  remedial 
actions  performed  under  CERCLA  and 
corrective  actions  performed  under 
RCRA.  Under  the  National  Contingency 
Plan,  the  Agency  now  attempts  to  make 
the  two  programs  consistent  by  having 
CERCLA  actions  meet  RCRA  technical 
requirements  where  they  are  applicable. 

With  regard  to  the  commenter's 
concern  about  the  equitable  distribution 
of  response  costs,  in  situations  where  an 
owner/operator  who  has  performed  a 
response  action  feels  that  there  are 
additional  responsible  parties  who 
should  share  the  response  costs,  the 
owner/operator  may  seek  recovery  of 
these  response  costs  from  other  parties. 

Comment  One  commenter  argued 
against  allowing  States  the  flexibility  to 
decide  whether  to  pursue  remedies 
under  CERCLA  or  RCRA.  The 
commenter  indicated  that  States  will 
choose  CERCLA  rather  than  RCRA 
regulatory  authorities  if  presented  a 
choice,  primarily  because  CERCLA  | 

provides  funds  to  a  State  for  its  « 

activities  while  RCRA  does  not. 
Response:  EPA.  not  the  States, 
decides  which  sites  are  listed  on  the 
NPL  Only  those  sites  that  meet  the 
eligibility  criteria  promulgated  by  EPA 
may  be  listed.  States  may  recommend 
sites  for  the  NPL  but  Stale  concurrence 
is  not  required  for  listing.  The  policy 
announced  today  specifies  categories  of 
RCRA  facilities  for  which  the  Agency 
believes  the  use  of  CERCLA  auOiorities 
is  appropriate.  CERCLA  authorities  will 
be  used  to  address  only  those  RCRA 


facilities  for  which  the  exercise  of  RCRA 
authorities  is  not  likely  to  result  in 
appropriate  cleanup  activities. 

3.  Suggested  revisions  to  proposed 
criteria  for  deferring  listing  of  RCRA 
facilities.  A  number  of  commenters  who 
indicated  support  for  the  proposed 
policy  suggested  criteria  for  use  in 
determining  when  a  RCRA  facility  is  to 
be  deferred  from  listing.  The  various 
criteria  suggested  by  these  commenters 
include  the  following: 

•  Financial  ability  of  the  facility 
owner/operator  to  carry  out  corrective 
action 

•  Willingness  of  theTacility  owner/ 
operator  to  carry  out  corrective  action 

•  Availability  of  sufficient  legal 
guarantees  to  ensure  that  corrective 
action  will  be  carried  out 

•  Existence  of  ongoing  litigation 
concerning  corrective  action  at  the 
facility 

•  Issuance  or  likelihood  of  issuance  of 
a  Subtitle  C  permit 

For  the  most  part,  the  commenters  did 
not  suggest  specific  means  for 
evaluating  these  criteria  (e.g.,  how 
financial  inability  would  be 
determined).  The  criteria  suggested  by 
each  commenter  are  discussed  below. 

Comment  One  commenter  suggested 
that  listing  should  be  deferred  for  sites 
meeting  all  of  the  following  criteria: 

•  The  Owner/operator  is  a  permittee 
or  operator  of  an  interim  status  site 
subject  to  the  jurisdiction  of  RCRA, 

•  The  owner/operator  has  admitted 
responsibility  for  performance  of  any 
needed  corrective  action  at  the  facility, 

•  The  owner/operator  is  not  presently 
subject  to  any  proceedings  in 
bankruptcy,  and 

•  The  owner/operator  is  willing  to 
agree  to  perform  analytical  work  or 
remedial  action  pursuant  to  the 
applicable  RCRA  enforcement 
provisions  and  the  enter  into  a  consent 
decree  with  the  appropriate  agency 
upon  these  terms. 

Response:  The  Agency  believes  that 
the  policy  announced  today  essentially 
incorporates  the  basic  ideas  suggested 
by  this  commenter:  that  where  the 
owner/operator  is  not  bankrupt  and 
exhibits  a  willingness  to  undertake 
necessary  response  action,  the  facility 
should  be  deferred  from  listing  on  the 
NPL  However,  it  may  not  be  desirable 
for  the  Agency  to  always  defer  listing  a 
site  at  which  an  owner/operator  has 
entered  into  an  agreement  to  perform 
appropriate  studies  or  remedial  action. 
For  example,  the  RCRA  listing  policy 
proposed  elsewhere  in  today's  Federal 
Register  would  address  situations  in 
which  an  owner/operator  who  may 
have  entered  into  a  consent  agreement 


fails  to  comply  adequately  with  its 
terms. 

Comment  Another  commenter  stated 
that  the  proposed  policy  was  more 
stringent  than  necessary  and  stated  that 
deferral  of  NPL  listing  and  deletion  of 
proposed  or  promulgated  sites  from  the 
NPL  should  occur  if  the  site  meets  all  of 
the  following  criteria: 

•  The  facility  has  completed  its  Part  B 
permit  application, 

•  The  Part  B  permit  application,  the 
permit  itself  if  issued,  or  other  relevant 
administrative  or  judicial  consent 
decree  addresses  the  releases  which  are 
the  subject  of  the  HRS  score  .that  led  to 
eligibility  for  NPL  listing  in  the  first 
instance,  and 

•  There  is  sufficient  legal  guarantee, 
by  way  of  court  order  and/or 
enforceable  permit  terms  and 
conditions,  which  assures  that  the 
releases  to  be  addressed  will  in  fact  be 
addressed,  and  there  is  adequate 
financial  assurance  that  the  costs  of 
such  actions  are  within  the  means  of  the 
facility. 

Response:  The  Agency  believes  that 
the  final  policy  announced  today 
incorporates  some  elements  suggested 
by  this  commenter.  The  Agency,  like  the 
commenter,  is  concerned  about  the 
sufficiency  of  legal  guarantees  and  the 
adequacy  of  financial  assurances  for 
corrective  action.  Pursuant  to  HSWA. 
the  Agency  is  developing  regulations 
under  which  facilities  seeking  RCRA 
permits  will  be  required  to  demonstrate 
financial  responsibility  for  corrective 
action. 

The  Agency  does  not.  however,  agree 
with  the  commenter's  suggestion  that 
only  facilities  that  have  completed 
RCRA  Part  B  permit  applications  should 
be  deferred  from  NPL  listing.  Pursuant  to 
Section  3008(h)  of  RCRA,  the  Agency  ' 
has  the  authority  to  require  corrective 
action  at  interim  status  facilities.  Interim 
status  facilities  that  have  not  completed 
Part  B  permit  applications  should  thus 
be  deferred,  like  any  other  RCRA 
facility,  unless  the  site  falls  within  the 
categories  of  sites  that  are  eligible  for 
NPL  listing  under  today's  final  and 
proposed  policy.  Facilities  that  have  lost 
interim  status  under  RCRA  sections 
3005(c),  3005(e),  or  3008(h)  are  eligible 
for  the  NPL  under  the  second  component 
of  today's  final  policy. 

Comment  One  other  commenter 
stated  that  RCRA  sites  that  are  currently 
in  litigation  should  not  be  placed  on  the 
NPL  after  a  civil  suit  has  been  started. 
The  commenter  noted  that  NPL  listing 
could  be  interpreted  as  an  effort  to 
influence  the  outcome  of  the  case.  The 
commenter  indicated  that  listing  is 
unnecessary  in  such  cases  because 
action  is  already  taking  place  and  the 


litigation  serves  the  NPL  purpose  of 
identifying  sites  requiring  action. 

Response:  The  Agency  does  not  agree 
that  NPL  listing  would  influence  the 
outcome  of  litigation.  As  has  been 
explained  repeatedly  in  preambles  to 
NPL  rulemakings,  the  NPL  is  primarily 
an  informational  tool  for  use  by  the 
Agency  in  identifying  sites  that  appear 
to  present  a  significant  risk  to  public 
health  or  the  environment.  Placing  a  site 
on  the  NPL  is  not  intended  to  influence 
litigation  over  candidate  sites.  Rather, 
NPL  listing  is  intended  to  guide  the 
Agency  in  determining  which  sites 
warrant  further  investigation  and 
consideration  for  Fund-financed 
response.  Inclusion  of  a  site  on  the  NPL 
does  not  establish  that  the  Agency 
necessarily  will  undertake  response 
action,  does  not  in  itself  reflect  a 
judgment  of  the  adequacy  of  the 
activities  of  any  person,  does  not  require 
any  person  to  undertake  any  action,  nor 
does  it  assign  any  liability  to  any 
person. 

Furthermore,  the  Agency  does  not 
agree  that  listing  is  uimecessary  for  all 
sites  that  are  in  litigation.  In  those 
situations  where  the  circumstances  at 
the  site  which  gave  rise  to  the  litigation 
reflect  an  unwillingness  of  an  owner/ 
operator  to  undertake  necessary 
response  activities,  the  Agency  believes 
it  may  be  appropriate  to  place  the  site 
on  the  NPL  The  policy  announced  today 
reflects  the  Agency's  concern  about 
such  situations.  The  second  component 
of  today's  final  policy  considers  the 
compliance  history  of  sites  that  have 
lost  interim  status.  On-going  litigation 
would  not  prevent  a  site  from  being 
listed  under  this  component  of  the  policy 
if  the  criteria  are  met.  The  proposed 
policy  announced  elsewhere  in  today's 
Federal  Register  considers  the  adequacy 
of  compliance  in  other  situations,  many 
of  which  will  involve  ongoing  htigation. 

Comment  Another  commenter 
expressed  support  for  deferring  the  NPL 
listing  of  RCRA  facilities  until  it  can  be 
proven  that  corrective  action  would  not 
be  adequate  under  RCRA  Subtitle  C 
permit  provisions,  RCRA  section  7003 
imminent  hazard  provisions  or  CERCLA 
Section  106  abatement  action 
provisions. 

Response:  Undef  the  proposed 
component  of  the  policy  announced 
today,  the  Agency  would  place  on  the 
NPL  sites  at  which  the  owner/operators 
were  not  complying  with  RCRA  Subtitle 
C  permit  conditions  or  with  orders  or 
judicial  actions  requiring  corrective 
action.  The  Agency  does  not  agree  that 
inadequate  compliance  with  corrective 
action  requirements  of  permits,  RCRA 
section  7003  orders  or  CERCLA  section 
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106  orders  should  be  the  oiUy  basts  for 
NPL  listing  of  RCRA  sites.  Today's 
announcement  descxibes  other  criteria 
to  be  used  by  the  A^ncy  foe  listing 
RCRA  sites  and  the  rationale  for  their 
inclusion  in  the  policy. 

CommeaL  One  other  commenter 
indicated  that  CERCLA  should  apply  to 
RCRA  facilities  only  in  those  situations 
which  represent  an  imminent  and 
substantial  danger  or  where  there  are  no 
responsible  parties  in  a  position  to 
assume  financial  obligations. 

Response:  Reasons  for  not  limiting 
today's  policy  to  situations  where  there 
are  no  responsible  parties  capable  of 
assuming  Rnancia)  obligations  have 
previously  been  discussed.  The  Agency 
also  does  not  agree  that  CERCLA  should 
be  employed  at  RCRA  facilities  only  in 
situations  which  represent  an  imminent 
and  substantial  danger.  Section  104  of 
CERCLA  provides  response  authorities 
for  situations  in  which  there  is  a  release 
which  may  not  present  an  imminent  arid 
substantial  danger  to  puWic  health  or 
welfare.  It  would  be  appropriate  to  take 
CERCLA  action  at  RCRA  faciHties  that 
are  eligible  for  the  NPl  under  today's 
policy,  but  at  which  imminent  and 
substantial  endangerment  has  not  been 
demonstrated. 

Comment  Another  comm€nter> 
supported  the  concept  that  sites  that 
could  be  coTered  under  other  statutes, 
especially  RCRA.  need  not  and  should 
not  be  listed  on  the  NPL 

Response:  As  is  discmsed  aboire. 
there  are  some  RCRA  sites  that  the 
Agency  believes  should  be  Hsted  od  the 
NPL  Some  statutes  administered  by 
Agencies  other  than  EPA  provide 
authorities  that  can  be  used  to  effect 
remedial  action  at  certain  types  of  sites 
that  can  also  be  addressed  snder 
CERCLA.  The  Agency's  current  policies 
with  respect  to  rach  sites  have  been 
discussed  in  previous  NPL  rulemakings. 
If  changes  in  these  policies  are 
considered,  poblic  comments  will  be 
solicited  at  diat  time. 

4.  Suggested  revisions  to  proposed 
criteria  for  defetirtg  RCRA  facib^es 
from  the  NPL  Two  commenters  raised 
issues  about  the  pobcy  proposed  for 
determining  whether  RCRA  facihties 
currently  proposed  for  or  pronMdgated 
on  the  NPL  should  be  deleted  from  the 
NPL 

Comment:  One  commenter  supported 
the  proposed  criteria,  but  indicated  that 
the  Agency  needs  to  explicitly  state  that 
RCRA  sites  will  not  be  deleted  from  the 
NPL  if  remedial  investigaUon/ feasibility 
studies,  remedial  designs,  remedial 
actions,  or  other  similar  actions  have 
been  initiated  or  implemented  at  the 
NPL  site.  The  commenter  indicated  that 
this  provision  should  apply  to  both 


Fund-flaances  activities  as  well  as 
voluntary  activities  being  conducted  by 
responsible  parties. 

Response:  As  dwcusaed  elsewhere  in 
this  preamble,  two  RCRA-related  sites 
at  which  there  is  oogoing  Fuad- financed 
remedial  planning  are  today  being  bated 
on  the  NPL  under  the  secood  cosaponent 
of  the  final  RCRA  listing  policy. 

The  Agency  does  noft.  however, 
believe  that  there  is  any  reason  to  retain 
on  the  NPL  those  RCRA  sites  at  which 
voluntary  ( non-Fund -finmced)  activities 
are  being  conducted  by  responsible 
parties  since  the  voluntary  action 
indicates  a  willingness  by  these  parties 
to  undertake  necessary  response  acticms 
under  RCRA.  If  these  response  actions 
are  not  adequately  carried  o«t  then 
these  facilities  would  become  eligible 
for  NPL  listing  if  the  proposed 
components  of  today's  pobcy, 
announced  ebewheie  in  today's  Fadaral 
Register,  are  adopted. 

Comment-  Another  commenter 
indicated  that  the  two  criteria  proposed 
for  deleting  sites  from  the  NPL  were 
more  stringent  than  the  criteria 
proposed  for  deferral  of  NPL  listing.  The 
conMaeatiir  indicated  that  the  criteria 
for  deletion  should  be  identical  to  the 
criteria  for  deferring  NPL  hating,  except 
in  those  instances  where  some  current 
obligations  of  the  Fund,  or  the  legal 
ability  of  the  Fund  to  recover  monies 
expended,  may  be  adversely  affected. 

Response:  The  fmal  and  proposed 
components  of  the  RCRA  sites  pohcy 
annoanced  today  that  will  be  used  in 
deleting  RCRA  sites  from  the  NPL  are 
identiol  to  those  components  that  will 
be  used  in  deferring  RCRA  sites  from 
NPL  listing. 

5w  Suggested  need  for  greater 
flexibility  in  dealing  with  sites  under 
RCRA. 

Comment  Two  commenters 
supporting  the  policy  proposal  noted 
that  in  ap^ying  the  pohcy.  for  those 
sites  shifted  to  administration  under 
RCRA  rather  than  CERCLA,  the  Agency 
needs  to  retain  flexibihty  in  the 
remedial  action  standards  being  applied 
by  the  RCRA  program  to  the  different 
units  at  these  sites.  They  stated  that 
different  standards  needed  to  be  applied 
to  new  or  active  RCRA  units,  inactive 
hazardous  waste  management  units,  and 
solid  waste  management  units.  One 
commenter  indicated  that  RCRA 
standards  should  not  be  applied 
retroactively  to  prc-RCRA  waste 
management  units.  The  other  stated  that 
flexibk.  efficieBt.  and  cost-effective 
remedial  responses  should  be  applied  to 
site-spacific  conditions  at  inactive  units 
or  solid  waste  management  units  rather 
than  reqniriag  theae  onits  to  comply 
with  standards  applicable  to  new 


hazardoos  waste  management  units. 
Sections  sattHo]  and  3005(f)  of  HSWA 
were  cited  as  fostification  for 
distinguishBig  re^otrements  at  new  and 
existing  facilities,  and  Sections  4001 
through  4010  were  cited  as  jastification 
for  distingaishing  among  hazardous  and 
non-hazardotts  waste  management 
units. 

One  other  commenter  stated  that  by 
havrng  RCRA-refated  farilities  handled 
entirely  through  RCRA,  artificial 
distinctions  among  releases  based  on 
the  status  of  a  solid  waste  management 
unit  may  be  eliminated.  The  conunenter 
noted  that  polhition  conditions  do  not 
respect  distinctions  in  time  or  place.  The 
commenter  indicated  that  it  is  far  better 
from  a  legal,  administrative,  and 
technical  perspective  for  an  entire 
facility  and  aH  releases  and  potential 
releases  from  the  facility  to  be  dealt 
with  in  a  uniform  manner  and  by  a 
single  review. 

Response:  The  Agency  does  not 
believe  that  these  issues  are  relevant  to 
listing  of  sites  on  the  NPL.  These  issues 
are,  however,  relevant  to  the 
implementation  of  the  RCRA  corrective 
action  program  and  are  being 
considered  in  deliberations  on  the 
development  of  the  corrective  action 
program.  These  will  be  addressed  when 
the  Agency  issues  regulations  and /or 
guidance  on  the  implementation  of  the 
corrective  action  program. 

Releases  of  Mining  Wastes 

The  Agency's  position,  as  discussed  in 
the  preamble  tq  previous  final  NPL 
rulemakings  (4«  FR  40658,  September  8. 
1983;  49  FR  37070,  September  21. 1964)  is 
that  mining  wastes  may  be  hazardous 
substances,  pollutants  or  contaminants 
under  CERCLA  and.  therefore,  are 
eligible  for  listing  on  the  NPL.  This 
position  was  affirmed  m  1986  by  the 
United  SUtes  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  [EagJe- 
Picher  Industries.  Inc.  v.  EPA.  759  F.  2d 
905.  D.C  Cir.  1985). 

In  the  past,  EPA  has  included  mining 
waste  Silas  oa  the  NPL  Eight  mining 
sites  were  included  in  the  October  15, 
1984.  Update  #2  proposaL  In  subsequent 
proposals,  however,  EPA  has  considerad 
whether  «wT"»»»g  sites  could  be  addressed 
satirfactorily  ander  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  before  deciding  wheUier  to 
place  Uiem  on  die  NPL  EPA  has 
initiated  discnssions  with  the  U.S. 
DepartncBt  ci  the  Interior  (DOI)  to 
determine  if  DOI  or  the  State  coald  talia 
appropriate  actioa  ander  SMCRA  to 
protect  pabiic  beahh  and  the  i 

enviiwiiiwiit  at  tbcse  sites. 


EPA  is  including  six  of  the  eight 
mining  sites  that  were  proposed  for 
Update  #2  in  today's  rulemaking.  Four 
of  these  sites  are  being  placed  on  the 
NPL  because  they  are  non-coal  sites 
with  mining  operations  that  occurred 
after  the  enactment  date  of  SMCRA 
(August  3. 1977);  therefore  these  sites 
are  neither  regulated  by  SMCRA  nor 
eligible  for  reclamation  funds  from  the 
SMCRA  Abandoned  Mine  Land 
Reclamation  (AMLR)  Program.  These 
sites  are: 

•  Eagle  Mine,  Mintum/Redcliff. 
Colorado 

•  Smuggler  Mountain,  Pitkin  County, 
Colorado 

•  Uravan  Uranium  Project  (Union 
Carbide  Corp.),  Uravan,  Colorado 

•  Silver  Mountain  Mine.  Loomis, 
Washington 

One  site  Torch  Lake.  Houghton 
County.  Michigan,  is  being  placed  on  the 
NPL  because  the  State  of  Michigan  does 
not  have  an  approved  SMCRA  program 
and,  consequently,  the  site  is  not  eligible 
for  reclamation  funds  from  the  SMCRA 
AMLR  program. 

The  Mayflower  Tailings  Site  in 
Wasatch  County,  Utah,  will  not  be 
placed  on  the  NPL  at  this  time  because, 
in  response  to  public  comments,  its  HRS 
score  dropped  below  2a50.  This  site  is 
discussed  in  more  detail  in  the  "Support 
Document  for  the  Revised  National 
Priorities  List— 1986." 

The  remaining  two  mining  sites 
proposed  in  Update  #2 — Olson/Neihart 
Reservoir,  Wasatch  County,  Utah  and 
Sharon  Steel  (Midvale  Tailings). 
Midvale.  Utah— ceased  mining  before 
the  enactment  date  of  SMCRA  and 
therefore  may  be  eligible  for  reclamation 
funds  under  SMCRA.  Until  EPA 
explores  this  issue  further,  these  sites 
remain  in  proposed  status.  EPA  will 
announce  in  a  future  NPL  rulemaking 
what  relationship  SMCRA  activities  will 
have  to  NPL  listing  decisions. 

A  number  of  comments  were  received 
on  the  proposal  of  these  mining  sites  in 
Update  #2.  One  commenter  stated  that 
Congress  recognized  the  unique 
characteristics  of  mining  wastes  and 
expressly  excluded  mining  wastes  from 
EPA's  regulatory  authority  under  RCRA 
and  CERCLA. 

EPA  disagrees  with  the  commenter. 
The  Eagle-Picher  decision  has  affirmed 
the  Agency's  decision  that  mining 
wastes  may  be  "hazardous  substances, 
pollutants  or  contaminants"  under 
CERCLA. 

Several  commenters  stated  that  the 
HRS  is  biased  against  high-volume,  low- 
hazard  wastes,  such  as  mining  wastes. 
The  commenter  said  EPA  is  unable  to 
provide  the  evidence  required  by  law 

that  die  HRS  is  a  rational  basis  on 


which  to  rank  mining  sites  for  inclusion 
on  the  NPL. 

The  issue  of  bias  against  mining 
wastes  has  been  raised  by  commenters 
in  previous  NPL  rulemakings,  and  EPA's 
responses  can  be  found  in  the  preambles 
to  these  rulemakings  (48  FR  40663, 
September  8. 1983;  and  49  FR  37075. 
September  21. 1984).  Specifically,  EPA 
believes  that  there  is  ample  evidence 
that  the  concentrations  and  amounts  of 
pollutants  and  contaminants  discharged 
by  mining  sites  can  and  do  pose  a 
significant  threat  to  public  health  and 
the  environment.  Mining  sites  tend  to 
generate  extremely  large  quantities  of 
wastes.  Thus,  even  though  the 
concentration  of  hazardous  substances 
in  mining  waste  may  be  low,  the  total 
quantities  of  hazardous  substances 
available  to  be  discharged  into  the 
environment  are  often  large. 
Furthermore,  the  waste-quantity  factor 
in  the  HRS  is  only  one  factor,  and  is 
generally  not  as  important  as 
population,  toxicity,  and  likelihood  of  a 
release.  This  relatively  low  emphasis  on 
waste  quantity  reflects  the  fact  that  the 
HRS  was  designed  to  score  a  wiHe 
variety  of  releases  and  potential 
releases  of  hazardous  substances, 
including  mining  sites. 

Another  commenter  stated  that  the 
proposed  listing  of  mining  sites  violates 
the  Constitutional  prohibition  against  ex 
post  facto  regulation  and  denies  mining 
companies  the  due  process  protection  of 
property  rights  guaranteed  by  the  Fifth 
Amendment  to  the  Constitution.  The 
commenter  also  stated  that  listing 
mining  sites  on  the  NPL  violates 
Executive  Order  12291  by  failing  to 
consider  the  tremendous  costs  to  the 
mining  industry. 

The  Agency  believes  that  the 
commenter's  arguments  are  groundless. 
Placing  a  site  on  the  NPL  does  not 
deprive  any  property  owner  of  property, 
nor  does  It  create  liability  or  impose  any 
costs.  Listing  on  the  NPL  does  not 
establish  that  EPA  will  necessarily 
undertake  response  action,  nor  does  it 
require  any  action  by  any  private  party 
or  determine  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-slte 
decisions  about  what  actions  to  take, 
not  from  the  act  of  listing  Itself. 

Releases  of  Pesticides  Registered  Under 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA) 

The  proposal  of  NPL  Update  #2  (49  FR 
40320,  October  15, 1984)  included  six 
sites  in  South  Central  Oahu,  Hawaii, 
where  parts  of  the  basal  aquifer  have 
been  contaminated  by  pesticides, 
including  ethylene  dibromide  (EDO), 
dibromochloropropane  (DBCP).  and 


trichloropropane  (TCP),  a  likely 
contaminant  of  the  pesticide  D-D  (which 
contains  1,2-dichloropropane,  1.3- 
dichloropropene  and  related  C3 
compounds).  These  six  sites  were  the 
first  sites  proposed  for  the  NPL  on  the 
basis  of  releases  which  appear  to 
originate  entirely  from  the  application  of 
pesticides  registered  under  FIFRA. 

The  Agency  has  received  numerous 
comments  on  the  listing  of  the  Hawaii 
pesticide  sites.  The  Agency  is  continuing 
to  evaluate  these  sites  in  the  context  of 
an  overall  policy  with  respect  to  sites  at 
which  contamination  results  from  the 
application  of  FIFRA-registered 
pesticides.  Therefore,  the  Agency  has 
not  reached  a  final  decision  on  listing  of 
these  six  sites  on  the  NPL  and  is 
deferring  final  rulemaking  on  these  sites 
at  this  time. 

Releases  of  Radioactive  Materials 

Section  101(22)  of  CERCLA  excludes 
several  types  of  releases  of  radioactive 
materials  from  the  statutory  definition  of 
"release."  These  releases  are  therefore 
not  eligible  for  CERCLA  response 
actions  or  inclusion  on  the  NPL  As  a 
policy  matter,  EPA  has  also  chosen  not 
to  list  releases  of  source,  by-product,  or 
special  nuclear  material  from  any 
facility  with  a  current  license  issued  by 
the  Nuclear  Regulatory  Commission 
(NRC),  on  the  grounds  that  the  NRC  has 
full  authority  to  require  cleanup  of 
releasfes  from  such  facilities.  Formerly 
licensed  facilities  whose  licenses  no 
longer  are  in  effect  will,  however,  be 
considered  for  listing. 

These  exclusions  and  policies  are 
discussed  in  the  preambles  to  previous 
NPL  rulemakings  (47  FR  58477. 
December  30. 1982;  48  FR  40661. 
September  8. 1983;  and  49  FR  37074. 
September  21. 1984)  and  remain  the 
same. 

Four  sites  containing  radioactive 
waste  are  being  placed  on  the  NPL  In 
today's  rulemaking.  One  site — the  Lodi 
Municipal  Well  In  Lodi,  New  jersey— 
will  remain  in  proposed  status  while 
EPA  evaluates  additional  technical 
information. 

V.  Generic  HRS  Issues 

The  Agency  received  a  total  of  607 
comments  on  proposed  NPL  Update  *  2. 
Of  these.  543  comments  pertained  to  126 
of  the  proposed  sites,  including  the  36 
Federal  facility  sites.  The  remainder  of 
the  comments  addressed  sites  that  were 
not  proposed,  or  were  generic  or 
techmical  Issues  that  were  not  site- 
specific  Comments  regarding  specific 
sites  are  addressed  in  the  "Support 
Document  for  the  Revised  National 
Priorities  Ust— 1986." 
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Many  commenters  raised  issues  that 
have  been  raised  in  previous  NPL 
rulemakings.  These  issues  are  discussed 
in  the  preambles  to  previous 
rulenaakiogs  (4a  FR  40658.  September  8, 
1983;  4»  FR  3707a  September  21, 1984). 
The  Agency's  posUioa  oa  these  issues 
reataios  uocfaaxiged.  Many  of  these 
comments  crilicized  the  HRS.  Since  the 
HRS  was  promulgated  as  a  final  rule  in 
]uly  1982  [47  FR  31219).  these  comments 
caoQot  affect  the  scoring  of  the  sites 
proposed  in  October  1984. 

EJPA's  respooses  to  public  comments 
on  generic  FIRS  issues  aie  presented  in 
this  section  of  the  pceantbie. 

Waste  Quantity 

A  number  of  conunenters  said  that  the 
waste  quantity  values  assigned  under 
the  HRS  were  too  high  because  EPA  bad 
included  the  nonhazardous  constituents 
of  the  hazardotrs  substances  m 
calculating  the  quantity  of  waste  located 
at  the  facility.  Commenters  raised 
similar  issoes  in  previous  final  NPL 
rulemakings  and  EPA's  response 
remains  unchanged  (4©  FR  40664, 
September  8, 1963;  49  FR  37077. 
September  31, 1984). 

Conaidemtion  ofFhw  Gradients 

Several  commenters  argued  that  EPA 
should  consider  hydrogeologjc 
informatian  on  the  direction  of  ground- 
water flow  when  assigning  an  HRS 
score  to  popdatioa  served  by  ground 
water.  As  was  the  case  with  the  waste 
quantity  issue,  this  issue  was  addressed 
in  previous  NPL  rulemakings  (48  FR 
40664,  September  8. 1983;  49  FR  37077. 
September  21. 1984).  The  rationale  for 
the  Agency's  approach  is  further 
discussed  in  the  preamble  to  the  NCF 
(47  FR  3119a  July  1&  1982)  and  is 
equally  applicable  now. 


Scoriag  an  the  Basis  of  Current 

Conditions 

Many  commenters  stated  that  EPA 
shook)  fake  Gwrrcnt  conditions  into 
account  when  scoring  a  site  where 
response  actions  have  reduced  the 
hazards  posed  by  the  site.  In  response, 
EPA  compotes  HRS  scores  and  lists 
sites  on  the  besis  of  conditions  existing 
before  any  response  actions  arc  taken  in 
order  to  represent  the  foil  scope  of  the 
original  proWem  presented  by  a  site. 
This  policy  was  explained  in  the 
preamble  to  the  final  revisions  to  the 
NCP  (47  FR  31187,  July  16. 1982),  and  in 
previous  NFl  rntemakrngs  (48  FR  40864, 
September  8, 1983;  49  FR  37078, 
September  21, 1984).  The  Agency's 
positron  remains  unchanged. 

Small  Obaerved  Reieoae 

Some  commefrfers  maintained  that 
EPA  shonid  not  assign  a  vahie  for  an 
observed  release  to  ground  water  when 
the  concentration  of  contaminant  is 
below  the  regulatory  Kmits  specified 
under  the  Safe  linking  Water  Act  or 
other  Federai  and  State  laws.  Similar 
comments  were  raised  in  pjrevious  final 
NPL  rulemakings  (48  FR  40665. 
Septembers,  1983;  49  FR  37078, 
September  21. 1984).  and  EPA's  response 
remains  unchanged.  The  HRS  does  not 
define  the  chemicals  of  concern  to  be 
only  those  wbicfa  meet  or  exceed  a 
State's  primary  or  secondary  drinking 
water  standards.  An  observed  release  is 
considered  to  have  occurred  if 
contaminants  are  detected  at  levels 
significantly  above  background  levels. 

VI.  Dispoeitioa  of  Proposed  Sites 

Of  the  244  sites  proposed  for  the  NPL 
on  October  15. 1984.  two  New  Jersey 
sites — the  Glen  Ridge  Radium  Site  and 
the  MonfcIan-/We8t  Orange  Radium 


Site — were  prooiulgated  in  a  separate 
rulemakii^  od  February  14, 19B5  (50  FR 
6320).  On  September  21. 1964  (49  FR 
37070).  EPA  deferred  rulemaking  on  four 
sites  originally  proposed  in  the  first 
update  to  the  NPL  (48  FR  40674. 
September  a  19K3).  EPA  has  Ihorouj^ly 
reviewed  the  comments  received  on 
these  246  proposed  sites  and  its 
decisions  on  the  status  of  these  sites  are 
discussed  in  this  section. 

In  addition  to  the  246  sites  proposed 
in  September  1983.  and  October  1984. 
EPA  is  including  in  today's  rulemaking  7 
sites  from  NPL  Update  #  3  (50  FR  14115. 
April  10, 1985)  and  13  sites  from  NPL 
Update  #4  (50  FR  37950.  September  18, 
1985)  that  did  not  receive  public 
comments.  The  inclusion  of  these  20 
sites  brings  the  number  of  sites 
discussed  in  today's  rulemaking  to  266. 
Of  these  sites.  170  are  being  added  to 
the  final  NPL.  EPA  has  not  made  a 
decision  on  88  sites  (mcfuding  the  38 
Federal  facility  sites  and  the  31  RCRA- 
related  sites),  and  these  sites  will 
continue  to  be  proposed.  One  site  was 
reproposed  on  September  18, 1985,  as 
part  of  NPL  Update  #4  (50FR  37950J. 
Final  scores  for  seven  sites  have 
dropped  below  2&50  and  will  not  be 
included  on  the  NPL  at  this  tin\e. 

Final  Sites  With  HRS  Score  Changes 

For  18  of  the  170  sites  promulgated 
today.  EPA  has  revised  die  HRS  scores 
based  on  its  review  of  comments  and 
additional  iRformatiafi.  Aitiraugh  these 
chanties  have  no  effect  on  Hsting,  some 
of  the  changes  have  resulted  in  the  8i«es 
being  placed  in  different  groups  of  50 
sites.  These  sites  are  presented  m  Table 
1. 


Tabi£  t .— FtNAL  SrrES  wrcH  HFlS  Score  Changes 


MRSSooi* 


California: 

Operating  Industries,  Inc., 


Landfitt. 


Intel  Corp.  (Mountain  View  Plant).... 
Rayttieon  Corp. 


Cotorado:  Smuggler  Mountain ~- 

lllinois:  PageTs  Pit- - — - — 

Indiana:  (ntematKinaJ  Minerats  8  Chemicals  Corp.  (Tsfre  HaUa  Eaat  Plant) — 

Minnesota: 

Agate  l.ahe  Scrapyard*. - 

Kommer  Sanitanr  LandWf — 

Oknsted  Cowocy  Saralaiy  LandM . — 

New  York: 

BECTruddnf 


Hookef  Chemtcal/Ruco  Potynwr  Corp„ 


Monterey  Park. 
Mountain  View . 
Mountain  View. 
Pitkin  County.-. 

Rocfctand 

T«R«  Haute — 


Faifview  ToMtnstiip. 

Bemidji _ » 

Oranooo....-~~— ..... 


North  CwHina  Nonrt  Caroina  State  Unwanily  i.ot  #86.  Farm  tJnit  «t>- 
Ohio: 

Alsco  AnacofKla 


GnadantMtlen.. 


47.91 
31S4 
37.93 
44.78 
42.47 
48.91 

31.24 
42.37 
33.62 

30176 
48.0t 
S1J3 

48J7 


57.22 

2&.n 

2&76 
31.31 
45.9t 
57i» 

2».68 
35.57 
40.70 

30.75 
41J0 
4&36 

4a.»4 
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Tabi^  1  .—Final  Sites  With  Hf^  Score  Changes— Continued 


Stale  ml  Ste  Mama 


Industfiei  Excess  ijndlW 

Swstaiy  Lantffil  Co  (Industrial  Waste  t)ispos8l  Co.,  Inc.) . 

PennsytvwM:  Westingtttuse  Elevator  Co.  Plant 

Wisconsin:  Nationai  Presto  kwlustries,  Inc — 

Stoughton  City  l.andfill — 


Oty 


Ur«ontown .._ 

tJayton 

Cumberland  Township. 

Eau  Claire — ~. 

Stougtrton ..... 


HRS  Soora 


57.80 
31.94 
36.38 
38.54 
32.45 


RrMi 


51.13 

35.57 
36.37 
42J39 
35.79 


Previously  Proposed  Sites 

On  September  21. 1984.  EPA  deferred 
rulemaking  on  four  sites  (Olin  Corp. — 
Areas  1,  2,  &  4,  Augusta,  Georgia:  Sand 
Springs  Petrochemical  Complex,  Sand 
Springs.  Oklahoma;  Pig  Road.  New 
Waverly,  Texas;  and  Quail  Run  Mobile 
Manor,  Gray  Summit,  Missouri)  that  had 
been  included  in  the  first  proposed 
update  to  the  NPL  (48  FR  40674. 
September  &  1983). 

EPA  determined  in  the  promulgation 
of  the  first  Update  (49  FR  37070. 
September  21. 1984)  that  the  HRS 
scoring  documents  on  which  the 
proposed  rulemaking  for  the  Olin  Corp. 
Site  and  the  Sand  Springs  Petrochemical 
Complex  Site  was  based  were  not  in  the 
public  docket  and  were  not  available  to 
the  public  during  the  80-day  comment 
period  for  that  proposed  rule.  Therefore. 
EPA  allowed  further  comment  on  these 
sites  for  a  period  of  60  days  following 
publication  of  the  final  rule.  Interested 
parties  were  given  the  opportunity  to 
inspect  the  HRS  scoring  documents  for 
these  two  sites. 

During  the  comment  period,  EPA 
received  additional  comments  on  the 
Olin  Corp.  (Areas  1,  2  &  4)  Site. 
However,  the  Agency  is  continuing  this 
site  in  proposed  status  because  it  is  an 
RCRA-related  site  that  may  be  deferred 
under  the  revised  RCRA-related  site 
listing  policy. 

No  additional  comments  were 
received  on  the  Sand  Springs 
Petrochemical  Site  after  the  proper  HRS 
documents  were  placed  into  the  docket 
for  public  review.  Therefore,  the  HRS 
score  remains  the  same,  and  this  site  is 
included  in  today's  final  rulemaking. 
Disposition  of  the  two  remaining  sites  in 
the  September  1963  proposal  will  be 
discussed  later  in  this  section. 

Sites  With  Scores  Below  28.50 

In  evaluating  the  comments  received 
in  response  to  the  proposal  of  NPL 
Update  #2  (49  FR  40320.  October  IS. 
1984).  the  Agency  revised  the  proposed 
HRS  scores  for  seven  sites.  The  final 
HRS  scores  for  these  sites  are  now 
below  the  cut-off  score  of  28.50  and  will 
not  be  included  on  the  NPL  A  summary 
of  the  comments  and  EPA's  response  are 


recorded  in  the  "Support  Document  for 
the  Revised  National  Priorities  List — 
1986."  lliese  sites  are  listed  in  Table  2. 

Table  2.— Sites  Dropped  From  Considwation 
(Scores  Below  28.50) 

State.  Site  Name,  and  City 

California:  Precision  Monolithic  Inc. — Santa 

Clara 
Florida:  Davidson  Lumber  Co.— South  Miami 
Miclilgan:  L«nawee  Disposal  Service.  Inc 

landfill — Adrian 
New  Jersey:  Jame  Fine  Chemical— Bound 

Brook 
Texas:  Pig  Road — New  Waverly 
Utah:  Mayflower  Mountain  Tailings  Pond— 

Wasatch 
Washington:  Queadall  Terminal — Renton 

Reproposed  Sites 

One  site — the  Pratt  &  Whitney 
Aircraft/United  Technobgies  Corp.  Site 
in  West  Palm  Beach.  Florida— has  been 
reproposed  for  the  NPL.  The  site  was 
originally  proposed  for  the  NPL  on 
October  15, 1984  (40  FR  40320).  The 
Agency  reproposed  the  site  on 
September  la  1985  (50  FR  37950).  and 
solicited  comments  on  a  completely 
revised  HRS  score.  The  Agency  is 
considering  comments  received  on  this 
site  and  will  make'  a  decision  whether  to 
include  it  on  the  NPL  in  a  future 
rulemaking. 

Sites  Still  Under  Consideration 

The  Agency  has  not  made  a  final 
decision  for  88  si\es,  including  38 
Federal  facilities  sites  and  31  RCRA- 
related  sites  (Table  3);  eighty-three  of 
these  sites  will  continue  to  be  proposed. 
The  basis  for  continuing  the  proposal  of 
these  sites  is  explained  below  or  in 
section  IV  of  the  eligibility  policies.  In  a 
separate  notice  in  today's  Federal 
Register.  EPA  is  soliciting  further 
comments  on  five  sites. 
Table  3.— Sites  Still  Under  Considerstioa 
Category  Site  Name,  and  Location 
Proposed  Sites:  Comment  Period  Not 
Extended 

Federal  Facilities: 
Alabama  Army  Ammunition  Plant — 

Childersburg,  Alabama 
Anniston  Axmy  Depot  (Southeast  Industrial 

Ares)— Anniston.  Alabama 
Castle  Air  Force  Base— Merced.  California 


Lawrence  Livermore  National  Laboratory 

(USDOE) — Livermore.  California 
Mather  Air  Force  Base  (AC4W  Disposal 

Site) — SacramenU).  California 
McClellan  Air  Force  Base  {Ground  Water 

Contamination) — Sacramento.  California. 
Norton  Air  Force  Base — San  Benardino, 

California 
Sacramento  Army  Depot— Sacramento. 

California 
Sharpe  Army  Depot— La  throp.  California 
Rocky  Flats  Plant  (USDOE)— Golden, 

Colorado 
Rocky  Mountain  Arsenal— Adams  County. 

Colorado 
Dover  Air  Force  Base — Dover.  Delaware 
Robins  Air  Force  Base— Houston  County, 

Georgia 
loliet  Anny  Ammunition  Plant 

(Manufacturing  Area)— Joliet  Illinois 
SangaRM  Electric  Dump/Crab  Orchard 
Nabonal  WiMlife  Refuge  (USDOI)— 
Carterville.  Illinois 
Savanna  Army  Depot  Activify — Savanna. 

Illinois 
Louisiana  Army  Ammunition  Plant —         ^ 

Doyline.  Louisiana 
Brunswick  Naval  Air  Station — Brunswick. 

Maine 
Lake  City  Army  Ammunition  Plant 
(Northwest  Lagoon) — Independence. 
Missouri 
Weldon  Spring  Quarry  (USDOE/ Army)— 

St.  Charles  County,  Missouri 
Comhusker  Anny  Ammunition  Plant— Hall 

County.  Nebraska 
Fort  Dix  (Landfill  Site)— Burlington  County, 

New  Jersey 
Naval  Weapons  Station  Earle  (Site  A)— 

Colts  Neck.  New  Jersey 
Griffiss  Air  Force  Base— Rome.  New  York 
Umatilla  Army  Depot  (Lagoons)— 

Henniston,  Oregon 
Letterkenny  Army  Depot  (Southeast 

Area)— Chambersburg.  Pennsylvania 
Milan  Army  Aimnunition  Plant — Milan. 

Teiuiessee 
Air  Force  Plant  «4  (General  Dynamics)— 

Fort  Worth,  Texas 
Lone  Star  Army  Ammunition  Plant — 

Texarkana.  Texas 
Hill  Air  Force  Base— Ogden.  Utah 
Ogden  Defense  Depot— Ogden,  Utah 
Tooele  Army  Depot  (North  Area)— Tooele. 

Utah 
Defense  General  Supply  Center- 
Chesterfield  County.  Virginia 
Bangor  Ordnance  Disposal — Bremerton, 

Washington 
Fort  Lewis  (Landfill  «5)— Tacoma. 
Washington 
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McChord  Air  Force  Base  (Wash  Rack/ 
Treatment  Area) — Tacoma.  Washington 
Pesticide-Application  Sites: 
Kunia  Wells  I— Oahu.  Hawaii 
Kunia  Wells  II-.-Oahu.  Hawaii 
Mililani  Wells — Oahu.  Hawaii 
Waiawa  Shaft — Oahu.  Hawaii 
Waipahu  Wells — Oahu.  Hawaii 
Waipio  Heights  Wells  11  — Oahu.  Hawaii 
RCRA  Related  Sites: 
Motorola,  Inc.  (52nd  Street  Plant) — Phoenix 

Arizona 
Applied  Materials — Santa  Clara.  California 
Fairchild  Camera  &  Instrument  Corp. 
(Mountain  View  Plant) — Mountain  View, 
California 
Fairchild  Camera  i  Instrument  Corp. 
(South  San  jose  Plant) — South  San  Jose, 
California 
FMC  Corp.  (Fresno  Plant) — Fresno, 

California 
Hewlett-Packard— Palo  Alto,  California 
IBM  Corp.  (San  jose  Plant) — San  Jose, 

California 
Lorentz  Barrel  ft  Drum  Co. — San  |ose. 

California 
Marley  Cooling  Tower  Co. — Stockton. 

California 
Monolithic  Memories,  Inc. — Sunnyvale. 

California 
National  Semiconductor  Corp. — Santa 

Clara.  California 
Rhone-Poulenc,  Inc./Zoecon  Corp. — East 

Palo  Alto,  California 
Signetica,  Inc. — Sunnyvale.  California 
Southern  Pacific  Transportation  Co. — 

Roseville.  California 
Teledyne  Semiconductor — Mountain  View, 

California 
Van  Waters  ft  Rogers,  Inc. — San  lose, 

California 
City  Industries,  Inc. — Orlando.  Florida 
Olin  Corp  (Areas  1,  2  ft  4) — Augusta, 

Georgia 
ShefTield  (U.S.  Ecology,  Inc.)— ShefTield, 

Illinois 
Chemplex  Co. — Clinton/Camanche,  Iowa 
U.S.  Nameplate  Co. — Mount  Vernon.  Iowa 
National  Industrial  Environmental 

Services — Furley,  Kansas 
E.l.  DuPont  de  Nemours  ft  Co.,  Inc. 

(Montague  Plant) — Montague,  Michigan 
Lacks  Industries.  Inc. — Grand  Rapids, 

Michigan 
Findett  Corp. — St.  Charles.  Missouri 
Burlington  Northern  Railroad  (Somers  Tie- 
Treating  Plant) — Somers,  Montana 
Lindsay  Manufacturing  Co. — Lindsay. 

Nebraska 
General  Electric  Co.  (Coshocton  Plant) — 

Coshocton,  Ohio 
Culpe(>er  Wood  Preservers,  lnc„ — Culpeper 

County,  Virginia 
IBM  Corp.  (Manassas  Plant  Spill)— 

Manassas,  Virginia 
Mobay  Chemical  Corp.  (New  Martinsville 
Plant) — New  Martinsville,  West  Virginia 
Mining  Waste  Sites: 
Olson/Neihart  Reservoir — Wasatch 

County,  Utah 
Sharon  Steel  Corp.  (Midvale  Tailings)— 
Midvale,  Utah 
Other  Sites: 
j.H.  Baxter  Co —Weed,  California 
Montrose  Chemical  Corp. — Torrance, 
California 
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Montco  Research  Products.  Inc. — Hollister, 

Florida 
Michigan  Disposal  Service  (Cork  Street 

Landnil) — Kalamazoo,  Michigan 
Quail  Run  Mobile  Manor — Gray  Summit, 

Missouri 
Lodi  Municipal  Well — Lodi,  New  Jersey 
Brio  ReHning  Co.,  Inc. — Friendswood, 

Texas 
Sol  Lyiui/lndustrial  Trgnsformera — 

Houston.  Texas        ^\y 

Proposed  Sites:  Comment  Period  Extended 

Firestone  Tire  ft  Rubber  Co.  (Salinas 

Plant) — Salinas.  California 
Kerr-McGee  (Kress/Creek/West  Branch  of 

DuPage  River) — DuPage  County,  Illinois 
Kerr-McGee  (Reed-Keppler  Park>— West 

Chicago,  Illinois 
Kerr-McGee  (Residential  Areas}— West 

Chicago/DuPage  County.  Illinois 
Kerr-McGee  (Sewage  Treatment  Plant}— 

West  Chicago,  Illinois 

Montrose  Chemical  Corp.,  Torrance, 
California.  The  Montrose  Chemical 
Corp.  Site  in  Torrance,  California,  was 
part  of  the  October  15. 1984  (49  FR 
40320)  proposal.  EPA  is  deferring  Hnal 
rulemaking  on  this  site  until  additional 
air  monitoring  is  completed.  The  site 
was  scored  with  an  observed  release  of 
DDT  to  the  air  based  on  the  presence  of 
DDT  in  several  soil  samples  surrounding 
the  site.  The  Agency  believes  that 
additional  sampling  may  confirm  an  air 
release  from  this  site. 

Quail  Run  Mobile  Manor  Site,  Cray 
Summit,  Missouri.  The  Agency  has  not 
made  a  final  decision  on  the 
promulgation  of  the  Quail  Run  Mobile 
Manor  Site  in  Gray  Summit.  Missouri,  at 
this  time.  The  site  was  originally 
proposed  in  Update  #1  (48  FR  40674. 
September  8, 1983)  on  the  basis  of  a 
proposed  health  advisory  hsting 
criterion,  rather  than  on  an  HRS  score  of 
28.50  or  above.  This  proposed  listing 
criterion  was  subsequently  promulgated 
(50  FR  37624.  September  16. 1985)  as 
Section  300.66(b)(4)  of  the  NCP,  The 
Agency  is  continuing  to  evaluate  this 
site.  Accordingly,  EPA  is  deferring  final 
rulemaking  on  the  Quail  Run  Site  at  this 
time. 

Other  Sites.  EPA  has  received 
additional  technical  information  for  six 
sites— the  J.H.  Baxter  Co.  Site  in  Weed, 
California;  Montco  Research  Products 
Inc..  Site  in  Hollister.  Florida;  Michigan 
Disposal  Service  (Cork  Street  Landfill) 
Site  in  Kalamazoo.  Michigan;  Lodi 
Municipal  Well  in  Lodi.  New  Jersey;  the 
Brio  Refining  Co.  Site  in  Friendswood. 
Texas;  and  the  Sol  Lynn/Industrial 
Transformer  Site  in  Houston.  Texas.  In 
order  to  further  evaluate  this 
Information,  the  Agency  has  decided  to 
defer  final  rulemaking  on  these  six  sites. 
They  will  remain  in  proposed  status 
until  a  later  rulemaking. 
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Name  Revisions 

A  number  of  changes  are  being  made 
in  the  site  names  in  the  October  1984 
proposal,  some  in  response  to 
information  received  during  the 
comment  period  (Tablie  4).  The  changei 
are  intended  to  reflect  more  accurately 
the  location  or  nature  of  the  problems  i 
the  site,  or  to  give  each  site  a  unique 
name. 

The  following  site,  placed  on  the  NPI 
in  October  1984,  is  also  being  renamed; 

•  American  Creosote  Works  in 
Pensacola,  Florida,  becomes  American 
Creosote  Works.  Inc.  (Pensacola  Plant). 

Table  4. — Changes  in  Site  Names 

Site  Name  on  Proposed  NFL  and  Site  Name 
on  Final  NPL 

California: 
Alviso  Dumping  Areas,  Alvlso — South  Bay 

Asbestos  Area 
Thompson-Hayward  Chemical  Co., 

Fresno— Tii.  Agriculture  ft  Nutrition  Co. 
Zeocon  Corp./Rhone-Poulenc.  Inc.,  East 

Palo  Alto — Rhone-Poluenc  Inc./Zoecon 

Corp. 
Minnesota:  Pine  Bend  Sanitary  Landfill/ 

Crosby  American  Demolition  Landfill, 

Dakota  County— Pine  Bend  Sanitary 

Landfill 
Pennsylvania:  Domino  Salvage  Yard.  Valley 

Township — MW  Manufacturing 
Tennessee:  American  Creosote  Works,  Inc.. 

Jackson — American  Creosote  Works  Inc. 

(Jackson  Plant) 
Utah:  Sharon  Steel  Corp.  (Midvale  Smeller)— 

Sharon  Steel  Corp.  (Midvale  Tailings) 
Wiconsin:  Lemberger  Fly  Ash  Landfill. 

Whitelaw — Lemberger  Landfill.  Inc. 

Comments  on  Sites  Not  Proposed 

EPA  received  comments  on  a  few 
sites  that  were  not  proposed  as 
candidates  for  the  NPL.  These  sites 
include:  Kesterson  Wildlife  Refuge.  Los 
Banos,  California;  Prewitt  Refinery. 
Prewitt.  New  Mexico;  Lake  Erie 
(Ashtabula  North  Shore).  Ashtabula. 
Ohio;  and  Buckingham  County  Landfill. 
Buckingham  Courthouse.  Virginia. 

In  response.  EPA  updates  the  NPL 
using  rulemaking  procediu^s  established 
pursuant  to  the  Administrative 
Procedure  Act.  One  of  these  sites. 
Buckingham  Courthouse,  Virginia  has 
been  proposed  for  the  NPL  in  the  April 
10. 1985.  update  to  the  NPL  (50  FR  14115) 
as  Love's  Container  Service  Landfill. 
Since  the  rest  of  these  sites  have  not 
been  proposed  for  the  NPL,  they  are  not 
eligible  for  action  in  this  final  rule.  EPA 
is  working  with  the  States  to  evaluate 
the  hazards  at  these  sites  and  determine 
the  appropriateness  of  including  them 
on  the  NPL 

Vn.  Deletions  of  Final  Sites 

There  is  no  specific  statutory 
requirement  that  the  NPL  be  revised  to 


delete  sites.  However.  EPA  has  decided 
to  delete  sites  to  provide  incentives  for 
cleanup  to  private  parties  and  public 
agencies.  Furthermore,  deleting  sites 
allows  the  Agency  to  drive  notice  that 
the  site":  have  been  cleaned  up  and  gives 
the  public  an  opportunity  to  comment  on 
those  actions.  Section  300.66(c)(7)  of  the 
NCP  establishes  criteria  for  deleting 
sites  from  the  NPL.  Under  §  300.66(c)(7), 
a  site  may  be  deleted  where  no  further 
response  is  appropriate.  In  making  this 
determination,  EPA  will  consider 
whether  any  of  the  following  criteria  has 
been  met: 

(1)  EPA  in  consultation  with  the  State 
has  determined  that  responsible  or  other 
parties  have  implemented  all 
appropriate  response  actions  required; 

(2)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  EPA.  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(3)  Based  on  remedial  investigation. 
EPA.  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment,  and  therefore,  remedial 
measures  as  not  appropriate. 

Sites  that  have  been  deleted  from  the 
NPL  remain  eligible  for  further  Fund- 


financed  remedial  actions  if  future 
conditions  warrant  such  action. 

The  criteria  and  procedures  for 
deleting  sites  from  the  NPL  were 
outlined  initially  in  a  guidance 
memorandum  dated  March  27, 1984. 
EPA  solicited  comments  on  the  deletion 
criteria  and  procedures  when  EPA 
proposed  the  second  update  to  the  NPL 
(49  FR  40322,  October  15, 1985).  EPA 
again  solicited  comments  when  the  NCP 
amendments  were  proposed  (50  FR  5862, 
February  12, 1985).  The  November  20. 
1985,  promulgation  of  amendments  to 
the  NCP  reflects  EPA's  consideration  of 
all  the  comments  received  on  the  criteria 
for  deletion  of  sites  on  the  NPL  (50  ?K 
47912). 

On  December  31. 1985  (50  FR  53448). 
EPA  published  a  notice  of  intent  to 
delete  eight  sites  from  the  NPL.  EPA 
accepted  comments  on  the  deletion  of 
these  sites  and  published  a  notice  on 
March  7. 1986  (51  FR  7935)  indicating 
that  the  following  sites  have  been 
deleted  from  the  NPL: 

•  Taputimu  Farm,  Island  of  Tutuila, 
American  Samoa 

•  PCB  Warehouse.  Saipan. 
Commonwealth  of  the  Northern  Mariana 
Islands 

•  Morris  Arsenic  Dump.  Morris, 
Minnesota 


•  Friedman  Property  (once  listed  as 
Upper  Freehold  Township),  Upper 
Freehold  Township,  New  Jersey 

•  -PCB  Spills,  243  Miles  of  Road. 
North  Carolina 

•  -Enterprise  Avenue,  Philadelphia, 
Pennsylvania 

•  -Lehigh  Electric  &  Engineering  Co.. 
Old  Forge  Borough,  Pennsylvania 

•  -PCB  Wastes,  Trust  Territory  of  the 
Pacific  Islands 

VIII.  Contents  of  the  NPL 

CERCLA  requires  that  the  NPL 
include,  if  practicable,  at  least  400  sites. 
The  NCP  amendment  published  today 
contains  a  total  of  703  entries,  including 
170  new  sites.  The  170  sites  added  to  the 
final  list  are  shown  in  Table  5  by  rank. 
Each  entry  contains  the  name  of  the 
facility,  the  State  and  city  or  county  in 
which  it  is  located,  and  the 
corresponding  EPA  Region.  For 
informational  purposes,  each  entry  is 
accompanied  by  a  notation  on  the 
current  status  of  response  and  cleanup 
activities  at  the  site.  The  definitions  of 
the  response  categories  and  cleanup 
status  codes  are  described  more  fully 
below. 
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TABLE  5 

NATIONAL  PRIORITIES 
SITES  ADDED  IN 


LIST  (BY  RANK) 
HAY  1986 


NPL   EPA 

RANK  RG   ST  SITE  NAME  • 


C I TY/COUNTY 


RESPONSE    CLEANUP 
CATEGORYf   STATUS* 


GROUP   2 


3<i     OU     FL   Peak  Oil   Co. /Bay  Drua  Co. 

68     03      IN    Intfernational    Minerals   (E.    Plant) 

71      09     CA  Operating    Industries,    Inc.    Lndfl I 


Tampa 

Terre  Haute 
Monterey  Park 


GROUP   3 


112  08  UT  Portland  Centent  (Kiln  Dust  2  It 

117  10  WA  Midway  Landfi M 

128  06  TX  Bailey  Waste  Disposal 

131  05  Ml  The rwo -Chew.  Inc. 

liiO  03  HN   Pine  Bend   Sanitary  Landfill 

1ii1  07  I A  Lawrence   Todtz   Farm 


3)   Salt  Lake  City 
Kent 

Bridge  City 
Muskegon 
Dakota  County 
Camanche 


R 
R 


S 


GROUP   U 


159 

05 

OH 

163 

02 

NY 

181 

OH 

NC 

18U 

05 

Ml 

186 

06 

TX 

192 

02 

NY 

193 

OU 

NC 

196 

03 

PA 

Industrial  Excess  Landfill 

Liberty  industrial  Finishing 

Celanese(Shelby  Fiber  Operations) 

Motor  Wheel ,  Inc. 

Stewco,  Inc. 

Johnstown  City  Landfill 

NC  State  U  (Lot  86,  Farm  Unit  #1 ) 

Hunterstown  Road 


Unlontown 

R 

S 

1 

Farmingdale 

V 

S 

She  1  by 

0 

Lansing 

0 

0 

Waskom 

R  F 

0 

Town  of  Johnstown 

D 

Ra  leigh 

D 

Straban  Township 

R  F 

0 

GROUP   5 


213 

08 

219 

07 

223 

05 

22U 

01 

228 

03 

233 

03 

CO  Eagle  Mine 

MO  Lee  Chemical 

Ml  Torch  Lake 

Rl  Central  Landfi I  I 

PA  MW  Manufacturing 

PA  Whitmoyer  Laboratories 


Hinturn/Redcl iff 

R   S 

0 

Liberty 

D 

0 

Houghton  County 

D 

Johnston 

V    F  S 

Valley  Township 

S 

Jackson  Township 

D 

STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAME  • 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 
SITES  ADDED  IN  MAY  1986 


CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORYf   STATUS* 


GROUP   5  (CON'T) 


235 

03 

PA 

239 

05 

IL 

2U0 

05 

MN 

2U1 

05 

MN 

2»45 

0«4 

MS 

250 

05 

IN 

Shriver's  Corner 

Pagel's  Pit 

U  of  Minnesota  Rosemount  Res  Cent 

Freeway  Sanitary  Landfill 

Newsom  Brothers/Old  Reichhold 

Columbus  Old  Municipal  Lndfl I  #1 


Straban  Township 

Rockford 

Rosemount 

Burnsvi I le 

Co  I umb  i  a 

Columbus 


R  F 


D 

0 


CROUP   6 


253 

02 

NY 

258 

02 

NJ 

263 

09 

CA 

27a 

10 

OR 

275 

08 

CO 

278 

05 

MN 

287 

05 

OH 

292 

OU 

AL 

Tronic  Plating  Co.,  Inc. 
Waldick  Aerospace  Devices,  Inc, 
South  Bay  Asbestos  Area 
Martin-Marietta  Aluminum  Co. 
Uravan  Uranium  (Union  Carbide) 
Oak  Grove  Sanitary  Landfill 
A I  SCO  Anaconda 
Interstate  Lead  Co.  (ILCO) 


Farmingda le 

Wa I  I  Township 

Al vi  so 

The  Dal les 

Uravan 

Oak  Grove  Township 

Gnadenhutten 

Leeds 


R 
R 


V  R  F 


GROUP  7 


305 

05 

IN 

307 

05 

Wl 

311 

03 

MO 

319 

06 

TX 

320 

06 

TX 

321 

07 

NE 

325 

09 

CA 

326 

09 

CA 

327 

09 

CA 

328 

09 

CA 

332 

OU 

NC 

333 

02 

NJ 

337 

02 

NY 

Fort  Wayne  Reduction  Dump 
National  Presto  Industries,  Inc. 
Mid-Atlantic  Wood  Preservers,  Inc 
Odessa  Chromium  #1 
Odessa  Chromium  #2  (Andrews  Hgwy) 
Hastings  Ground  Water  Contamin 
San  Fernando  Valley  (Area  1) 
San  Fernando  Valley  (Area  2) 
San  Fernando  Valley  (Area  3) 
T.H.  Agriculture  *  Nutrition  Co. 
Jadco-Hughes  Facility 
Monitor  Devices/lnterci rcui ts  Inc 
Hooker  Chemica l/Ruco  Polymer  Corp 


Fort  Wayne 

Eau  Cla  i  re 

Harmans 

Odessa 

Odessa 

Hastings 

Los  Angeles 

Los  Angeles/Glenda le 

Glenda le 

Fresno 

Belmont 

Wal I  Township 

Hicksvi I le 


R 
R 
R 


0 
D 


D 
D 
0 
D 
0 
D 
0 


0 

0 


STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE;   R 
F  =  FEDERAL  ENFORCEMENT;  S 

D  =  ACTIONS  TO  BE  DETERMINED. 


FEDERAL  AND  STATE  RESPONSE; 
STATE  ENFORCEMENT; 


A-  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY.  ONE  OR  MORE  OPERABLE  UNITS; 
0  ;  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SrTE  KAME  • 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 
SITES  ADDED  IN  NAY  T986 


CITY/COUNTY 


RESPONSE    CLEAWiP 
CATEGORY!   STATUS© 


GROUP   7  (CON'T) 


3(40  02  NY  Applied  Environmental  Services 
3U2  01  NH  Tibbets  Road 


Glenwood  Landing 
Barrington 


I 

O 


GROUP     8 


352 

05 

Ml 

353 

05 

MN 

35«* 

07 

MO 

362 

10 

WA 

363 

06 

TX 

370 

09 

CA 

373 

05 

Ml 

37J« 

02 

NY 

380 

02 

NY 

387 

01 

Rt 

391 

06 

TX 

397 

05 

IL 

Roto-Finish  Co.,    Inc. 

Olmsted  County  Sanitary  Landfill 

Qua  I ity   Plating 

Tortdahl    Drums 

Texarkana  Vtood   Preserving  Co. 

Westinghouse   (Sunnyvale   Plant) 

H.    Brown  Co.,    Inc. 

Nepera   Chemical   Co.,    Inc. 

Pasley  Solvents  It  Chemicals,    Inc. 

Davis    (GSR)    LandTi I  I 

South  Cavalcade  Street 

Petersen  Sand  tt  Gravel 


Ka lama zoo 

D 

0 

Oronoco 

D 

Sikeston 

D 

Brush  Prairie 

R 

0 

Texarkana 

0 

Sunnyva le 

D 

Cran4  Rapids 

D 

Maybrook 

V 

Hempstead 

D 

Clocester 

D 

Houston 

V 

F 

Libertyvi 1 le 

R 

GROUP     9 


U01 

08 

MT 

1406 

05 

HN 

U08 

05 

IL 

•♦15 

02 

NJ 

118 

014 

NC 

l»19 

07 

MO 

U20 

07 

NE 

1421 

09 

CA 

*432 

03 

PA 

«433 

02 

NY 

<436 

02 

NY 

«438 

02 

NY 

U39 

05 

Ml 

Idaho  Pole  Co. 

Windoffl  Dump 

NL    Industrles/Taracorp   Lead   Smelt 

Cinnaminson  Ground  Water  Contamin 

Bypass   601    Ground  Water  Contam'n 

Solid  State  Circuits,  Inc. 

Waverly  Ground  Water  Contamin 

Advanced  Micro  Devices,  Inc. 

Brown's   Battery  Breaking 

SMS  Instruments,  Inc. 

Byron  Barrel  tc   Drum 

Anchor  Chemica I s 

Waste  Management-Mich  (Holland) 


Bozeman 

0 

1 

Windom 

0 

Granite  City 

V   F 

S 

Cinnaminson  Township 

n 

Conco  rd 

D 

Republ ic 

R  F 

8 

0 

Wave  r 1 y 

R 

Sunnyva le 

D 

Shoenakersvi  i le 

R  F 

0 

Deer  Park 

D 

Byron 

R  F 

o 

Hicksvil le 

D 

Hoi  land 

D 

♦:  STATES'  DESIGNATED  TOP  PRIORITY  SITES 
#:  V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 

F  =  FEDERAL  ENFORCEMENT; 

D  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


•:  I  =  IMPLEMENTATION  ACTIVITY  UlfOERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAME  • 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 

SITES  ADDED  IN  HAY  1986       ^ 


CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY*   STATUS® 


GROUP   9  (CON'T) 


«4«40  06  TX  North  Cavalcade  Street 


Houston 


GROUP  10 


«456 

05 

IN 

1458 

03 

PA 

«465 

05 

Wl 

U68 

03 

PA 

«473 

03 

WV 

U76 

02 

NY 

«477 

02 

NY 

1478 

05 

MN 

<479 

05 

OH 

1481 

07 

MO 

t»82 

09 

CA 

t489 

03 

VA 

«I92 

02 

NY 

<497 

OU 

TN 

500 

02 

NY 

Neal's  Dump  (Spencer) 
Westinghouse  Elevator  Co.  Plant 
Stoughton  City  Landfill 
Middletown  Air  Field 
Ordnance  Works  Disposal  Areas 
Suffern  Vi I lage  Wei  I  Field 
Endicott  Village  Well  Field 
Kummer  Sanitary  Landfill 
Sanitary  Landfill  Company  (  IWD) 
Val ley  Park  TCE 
San  Fernando  Valley  (Area  ^) 
Avtex  Fibers.  Inc. 
Katonah  Municipal  Well 
American  Creosote  (Jackson  Plant) 
Preferred  Plating  Corp. 


Spencer 

F  S 

0 

Gettysburg 

R 

F 

0 

Stoughton 

0 

Middletown 

D 

U 

Morgantown 

^ 

Vi  1  lage  of  Suffern 

R 

Vi  1  lage  of  Endicott 

K 

Bemidji 

R 

1 

Dayton 

0 

Val ley  Park 

D 

Los  Angeles 

D 

Front  Royal 

D 

Town  of  Bedford 

R 

0 

Jackson 

R 

0 

Farmingda le 

D 

GROUP  11 


502  08 

505  01 

515  10 

522  02 

523  03 
525  03 
527  03 

529  09 

530  0«4 
535  05 
5U1  03 


UT  Monticello  Rad  Contaminated  Props 

HA  Salem  Acres 

WA  Mica  Landf i II 

NY  Clothier  Disposal 

PA  Ambler  Asbestos  Piles 

VA  L.A,  Clarke  k   Son 

MO  Southern  Maryland  Wood  Treating 

CA  Beckman  Instruments  (Portervllle) 

FL  Dubose  Oi I  Products  Co. 

Wl  Lemberger  Landfill,  Inc. 

PA  Modern  Sanitation  Landfill 


Mont  ice  I  Id 

Sa  i  em 

Mica 

Town  of  Granby 

Amb I e  r 

Spotsylvania  County 

Ho  1 1 ywood 

Portervl I le 

Cantonment 

Wh  i  te I  aw 

Lower  Windsor  Twp 


D 
D 


R 
R 
R 
R 


F  S 


S 
S 
S 


0 
0 
0 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


O: 


STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTIONS  TO  BE  DETERMINED. 

I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAME  • 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 
SITES  AOOED  IN  NAY  1986 


CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORYf   STATUS* 


GROUP  11  (CON'T) 


bm      05     Ml    North   Bronson    Industrial    Area  Bronson 

5*»8      10     WA  Northwest  Transformer  Everson 

51*9     Ob     Wl    Sheboygan  Harbor  k  River  Sheboygan 


552 

551 
555 
560 
561 
562 
56U 
565 
569 
572 
573 
57U 
577 
578 
580 
582 
587 
592 
596 
600 


Jl 


O 

0 


GROUP    12 


02  NY  North  Sea   Munlcrpal    Landfill 

09  CA  Louisiana-Pacific  Corp. 

05  Ml    South  Macomb  Disposal    (Lf  9  ae  9A) 

02  NY  Hertel    Landf i I  I 

02  NY  Havi land   Complex 

05  MN  Adrian  Municipal    Well    Field 

07  KS  Strother   Field    Industrial    Park 

02  NJ    Fried    Industries 

02  NY  Coldisc  Recordings,    Inc. 

02  NY  Sarney   Farm 

01  MA  Rose  Disposal    Pit 

05  OH  Van  Dale  Junkyard 

02  NY  Volney  Municipal    Landfill 

02  NY   FMC  Corp.    (Dublin   Road   Landfill) 

OU  KY  Smith's   Farm 

07  KS  Big   River  Sand  Co. 

06  TX  Crystal    City  Airport 
02  NY  Cortese   Landfill 

07  lA  Midwest  Manufacturing/North   Farm 
02  NJ    Pomona   Oaks  Residential   Wells 


North  Sea  R  O 

Orovi  Me  O 

Macomb   lownship  0 

Platteki I  I  O 

Town  of  Hyde  Park      R 

Adrian  R 

Cowley  County       V     S      O 

East  Brunswick  Twp     R  O 

Ho  I  brook  V 

Amen i a  H 

Lanesboro  F  S 

Marietta  0 

Town  of  Volney       V  R   S       0 

Town  of  Shelby       V     S 

Brooks  R  O 

WJtchita  R 

Crystal  City  R  O 

Vi  I  of  Narrowsburg   V     S 

Kellogg  D 

Calloway  Township      R  0 


GROUP  1J 


602  05  MN  Long  Prairie  Ground  Water  Contam 

603  05  MN  Waite  Park  Wells 
601  09  CA  Intel  Magnetics 

605  09  CA  Intel  Corp.  (Santa  Clara  >U) 


Long  Prairie 

R 

Waite  Park 

R 

Santa  Clara 

0 

Santa  Clara 

0 

STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPOHSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


«:  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAME  * 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 
SITES  ADDED  IN  MAY  1986 


C I TY/COUNTY 


RESPONSE    CLEANUP 
CATEGORYf   STATUS* 


GROUP  13  (CON'T) 


610  02 

612  01 

613  08 

611  02 

616  03 

617  07 

618  05 
620  06 
622  08 
625  05 
629  05 
631  05 
636  03 

610  06 

611  02 

612  02 
616  03 


NY 
KY 
MT 
NY 
PA 
lA 
MN 
TX 
CO 
Ml 
MN 
Wl 
DE 
AR 
NY 
NY 
VA 


Kenmark  Textile  Corp. 

Maxey  Flats  Nuclear  Disposal 

Mouat  Industries 

Claremont  Polychemical 

Croydon  TCE 

Vogel    Paint  ft  Wax  Co. 

Kurt  Manufacturing  Co. 

Koppers  Co.,    Inc.    (Texarkana    Pit] 

Smuggler  Mountain 


Avenue     E     Ground  Water 


Contam i 
Corp. 


Kocti  Refining  Co./N-Ren 

Fadrowski  Drum  Disposal 

Ha  I  by  Chemica I  Co. 

Midland  Products 

Robintech,  Inc./Nat iona I  Pipe  Co. 

BEG  Trucking 

Rhinehart  Tirm  Fire  Dump 


Fa  rm  i  ngds le  0 

Hi  I Isboro  R 

Columbus  D 

Old  Bethpage         V •    S 
Croydon  0 

Orange  City  S 

F  r  i  d I ey  S 

Texarkana  V   F 

Pitkin  County        V   F 
Traverse  City  S 

Pine  Bend  V     S 

Frank  I  in  0 

New  Castle  D 

Ola/Birta  R 

Town  of  Vestal         R 
Town  of  Vesta  I  D 

Fra^eric*  County     V  R  F 


GROUP  111 


651 

01 

MA 

657 

02 

NY 

658 

01 

FL 

661 

05 

IN 

662 

03 

MD 

661 

10 

WA 

665 

06 

TX 

666 

05 

OH 

668 

09 

CA 

669 

09 

CA 

670 

05 

MN 

672 

01 

MA 

671 

01 

MA 

678 

05 

IN 

680 

01 

NH 

Haverhill  Municipal  Landfill 

Colesvitle  Municipal  Landfill 

Yellow  Water  Road  Dump 

M I OCO  I  I 

Kane  k  Lombard   Street   Drums 

Silver  Mountain  Mine 

Petro-Chemical  (Turtle  Bayou) 

Republic  Steel  Corp.  Quarry 

Intel  Corp.  (Mountain  View  Plant) 

Raytheon  Corp. 

Agate  Lake  Scrapyard 

Shpack  Landf i 1 1 

Norwood  PCBs 

Tri-State  Plating 

Coakley  Landf i II 


Haverhi 1 1 

0 

Town  of  Colesvi 1 le 

D 

0 

Baldwin 

R 

F 

0 

Gary 

R 

F 

o 

Ba  1 1  i  mo  re 

R 

6 

Loom  is 

R 

Liberty  County 

R 

Elyria 

D 

Mounta  in  View 

F 

Mountain  View 

F 

1 

Fairview  Township 

R 

0 

Norton/Attleboro 

D 

No  rwood 

R 

0 

Columbus 

D 

North  Hampton 

V  R 

S 

STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


••  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RC   ST  SITE  NAME  ♦ 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 
SITES  AOOED  IN  MAY  1986 


C I TY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY!   STATUS^ 


GROUP  1U  (CON'T) 


66U 

05 

Wl 

688 

07 

MO 

693 

10 

WA 

691 

06 

OK 

695 

06 

TX 

696 

05 

MN 

Wausau  Ground  Water  Contamination 

North-U  Drive  Well   Contamination 

Norths ide  Landf i I  I 

Sand  Springs  Petrochemical  Cmplx 

Pesses  Chemical  Co. 

East  Bethel  Demolition  Landfill 


Wausau 

R 

0 

Springfield 

R 

0 

Spokane 

R 

0 

Sand  Springs 

R  F 

0 

Fort  Worth 

R 

0 

East  Bethel  Townsh 

P 

D 

GROUP  15 


702  07  MO  Bee  Cee  Manufacturing  Co. 


Maiden 


STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


9:  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPJ.EMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 


NUMBER  OF  NPL  SITES:  170 

WLUNGCOOE  SS«0-fiO-C 


-.  I 
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The  new  sites  added  to  the  NPL  are 
incorporated  into  the  previously 
promulgated  NPL  in  ocder  of  tiieir  HRS 
score  (except  wh^  ^A  modified  the 
order  to  reflect  top  ;»iorities  desi^iatsd 
by  the  States,  as  discussed  in  the 
follawiiig^  paragraph).  The  NPL  i» 
presented  in  ^»tip«  of  5(Xsitefl  to 
emphasize  tke  btcX  that  minor 
differencea  in  HRS  scores  do  not 
necessarily  represent  aiynftcantly 
different  levels  of  risk.  EPA  considers 
the  sites  within  a  group  to  have 
approKimately  the  same  priority  fbc 
response  actions. 

Section  105(8)(B)  of  CERCLA  requires 
that,  to  the  extent  practicable,  the  NPL 
include  within  the  100  highest  priorities 
at  least  one  facility  designated  by  each 
State  as  representing  the  greatest  danger 
to  public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State.  Because  States  are  not 
required  to  cely  on  the  HRS  in 
designating  their  top-priority  sites,  the 
HRS  scores  of  some  of  these  sites  would 
not  have  placed  them  among  the  first 
100.  Consequently,  these  lower-scoring 
State  priority  sites  are  listed  at  the 
bottom  of  the  Tirst  100  sites.  All  tcp- 
priority  sites  designated  by  States  are 
indicated  by  asterisks. 

For  informational  purposes,,  the  NPL 
includes  several  calegories  of  notation 
reflecting  the  status  of  response  and 
cleanup  activities  at  these  sites  at  the 
time  this  list  was  prepared.  Because  this 
information  may  change  periodically, 
these  notations  may  become  outdated. 
The  response  categories  and  cleaimp 
status  codes  are  defined  below: 

Response  Categories 

The  following  response  categories  are 
used  to  designate  the  type  of  response 
underway.  One  or  more  categories  may 
apply  to  each  site. 

Federal  and /or  State  response  (R). 
The  Federal  and/or  State  Response 
category  includes  sites  at  which  EPA  or 
State  agencies  have  started  or 
completed  response  actions.  These 
include  removal  actions,  non- 
enforcement  remedial  investigations/ 
feasibility  studies,  initia4  remedial 
measures,  and/or  remedial  actions 
under  CERCLA  (NCP,  S  30a86(f)W  47  PR 
31217,  July  16, 1982).  For  purposes  of 
assigning  a  category,  the  response 
action  commences  when  EPA  obligates 
funds. 

Federal  enforcement  fF).  This 
category  includes  sites  where  the  United 
States  has  filed  a  civil  complaint 
(including  coet  recovery  actions)  or 
issued  an  administrative  order  under 
CERCLA  or  RCRA.  It  also  includes  sitas 
at  which  »  Federal  court  has  mandated 
some  form  of  response  action  following 


a  judicifll  proceeding.  All  sites  at  which 
EPA  has  obligated  funds  for 
enforcement-lead  remedial 
invesHgations  and  feasibHity  studies 
also  are  included  in  this  category. 

A  number  of  sites  on  the  NPL  are  the 
subject  of  investigations  or  have  been 
formally  referred  to  the  Department  of 
Justice  for  possible  enforcement  action. 
EPA's  policy  is  not  to  release 
information  concerning  a  possible 
enfoicement  action  until  a  lawsuit  has 
been  filed.  Accordingly,  sites  subject  to 
pending  Federal  action  are  not  included 
in  this  category,  but  ace  included  under 
"Category  To  Be  Determined." 

State  enforcement  (S).  This  category 
includes  sites  where  a  State  has  filed  a 
civil  complaint  or  issued  an 
administrative  order.  It  also  includes 
sites  at  which  a  State  court  has 
mandated  some  form  of  response  action 
following  a  judicial  proceeding.  Sites 
where  a  State  has  obligated  funds  for 
enforcement-lead  remedial 
investigations  and  feasibility  studies  are 
also  included  in  this  category. 

It  is  assumed  that  State  pohcy  n  not 
to  release  information  concerning 
possible  enforcement  actions  until  such 
action  has  been  formally  taken. 
Accordingly,  sites  subject  to  pending 
State  legal  action  are  not  included  in 
this  category,  but  are  included  under 
"Category  To  Be  Determined." 

Voluntary  or  negotiated  response  (V). 
Sites  are  included  in  this  category  if 
private  parties  have  started  or 
completed  response  actions  pursuant  to 
consent  agreements,  consent  orders  or 
consent  decrees  to  which  EPA  and/or 
the  State  is  a  party.  Usually,  the 
response  actions  result  from  a  Federal 
or  State  enforcement  action.  This 
category  includes  privately-financed 
remedial  investigations/feasibility 
studies,  removal  actions,  initial  remedial 
measures,  and/or  remedial  actions. 

Category  to  be  determined  (D).  This 
category  includes  all  sites  not  listed  in 
any  other  cate^ry.  A  wide  range  of 
activities  may  be  in  process  at  sites  in 
this  category.  EPA  or  a  Staie  may  be 
evaluating  the  type  of  response  action  to 
undertake,  or  a  response  action  may  be 
determined  but  funds  are  not  yet 
obligated.  A  site  where  an  enforcement 
action  may  be  under  development,  or 
Federal  or  State  legal  action  has  been 
initiated  undra*  authorities  other  than 
CERCLA  or  RCRA  are  also  included  in 
this  category.  Responsible  parties  may 
be  undertaking  cleanup  actions  that  are 
not  covered  by  a  consent  decree, 
consent  agrwement,  or  an  administrative 
order. 


Cleanup  Status  Codes 

EPA  indicates  the  status  of  Fund- 
financed  or  private  party  cleanup 
activities  underway  or  completed  at  NPL 
sites.  Fund-financed  responee  activities 
which  are  coded  include:  significant 
removal  actions,  initial  remedial 
measures,  source  control  remedial 
actions,  and  off-site  remedial  actions. 
The  status  of  cleanup  activities 
conducted  by  responsible  parties  under 
a  consent  decree,  cemsent  agreement, 
court  order,  or  administrsrtive  order  also 
is  coded.  Additionally  coded  are  similar 
cleanup  activities  taken  independently 
of  EPA  and'/ or  the  State.  Remedial 
planning  activities  or  engineering 
studies  do  not  receive  a  cleanup  status 
code. 

Many  sites  listed  on  the  NPL  are         ' 
cleaned  up  in  stages  or  "operable  units," 
For  purposes  of  cleanup  status  coding. 
-an  operable  unit  is  a  discrete  action 
taken  as  part  of  the  entire  site  cleanup 
that  significantly  decreases  or 
eliminates  a  release,  threat  of  release,  or 
pathway  of  exposure.  One  or  more 
operable  units  may  be  necessary  to 
complete  the  cleanup  of  a  hazardous 
waste  site.  Operable  units  may  include 
significant  removal  actions  taken  to 
stabilize  deteriorating  site  conditions  or 
provide  alternative  water  supphes, 
initial  remedial  measures,  and  remedial 
actions.  Simple  removal  actions  such  as 
building  fences  and  berms  which  do  not 
eliminate  a  significant  release,  threat  of 
release,  or  pathway  of  exposure  are  not 
considered  an  operable  unit  for 
purposes  of  cleanup  status  coding. 

The  following  cleanup  status  codes 
are  used  to  designate  the  status  of 
cleanup  activities  at  NPL  sites.  Only  one 
status  code  is  necessary  to  denote  the 
status  of  actual  cleanup  activity  at  each 
site  since  the  codes  are  mutually 
exclusive. 

ftnpJementation  activities  are 
undisrway  for  one  or  more  sperab/e 
units  (J).  Field  work  is  in  progress  at  the 
site  for  implementation  of  one  or  more 
removal  or  remedial  operable  units,  but 
no  operable  units  are  completed. 
Implementation  activities  are 
completed  for  one  or  more  (but  not  all) 
operable  units.  Implementation 
activities  may  be  underway  for 
addititfinal  operable  units  (O).  Field 
work  has  been  completed  for  one  or 
more  operable  units,  but  additional  site 
cleanup  actions  are  necessary. 

Implementation  activities  are 
completed  for  all  operable  units  (C).  The 
approved  remedy  has  been 
implemented.  All  actions  agreed  upon 
for  remedial  action  at  the  site  have  been 
completed,  and  performance  monitoring 
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has  commenced.  The  site  will  be 
considered  for  deletion  from  the  NPL 
subsequent  to  completion  of  the 
performance  monitoring  and  preparation 
of  a  deletion  recommendation.  Further 
site  activities  could  occur  if  EPA 
considers  such  activities  necessary. 

IX.  Regulatory  impact  Analysis 

The  costs  of  cleanup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  listing  on  the  NPL,  as 
explained  below.  Therefore,  the  Agency 
has  determined  that  this  rulemaking  is 
not  a  "major"  regulation  under 
Executive  Order  12291.  EPA  has 
conducted  a  preliminary  analysis  of 
economic  implications  of  today's 
amendment  to  the  NCP.  EPA  believes 
that  the  kinds  of  economic  effects 
associated  with  this  revision  are 
generally  similar  to  those  effects 
identified  in  the  regulatory  impact 
analysis  (RIA)  prepared  in  1982  for  the 
revisions  to  the  NCP  pursuant  to  section 
105  of  CERCLA  and  the  economic 
analysis  prepared  when  the 
amendments  to  the  NCP  were  proposed 
(50  FR  5882,  February  12, 1985).  The 
Agency  believes  the  anticipated 
economic  effects  related  to  adding  170 
sites  to  the  NPL  can  be  characterized  in 
terms  of  the  conclusions  of  the  earlier 
regulatory  impact  analysis  and  the  most 
recent  economic  analysis. 

Costs 

EPA  has  determined  that  this 
rulemaking  is  not  a  "major"  regulation 
under  Executive  Order  12291  because 
inclusion  of  a  site  on  the  NPL  does  not 
itself  impose  any  costs.  It  does  not   - 
establish  that  EPA  will  necessarily 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take, 
not  directly  from  the  act  of  listing  itself. 
Nonetheless,  it  is  useful  to  consider  the 
costs  associated  with  responding  to  all 
sites  included  in  this  rulemaking. 

Costs  associated  with  responsible 
party  searches  are  initially  borne  by 
EPA.  Responsible  parties  may  bear 
some  or  all  the  costs  of  the  remedial 
investigation/feasibility  study  (RI/FS]. 
design  and  construction,  and  operation 
and  maintenance  (O  &  M).  or  the  costs 
may  be  shared  by  EPA  and  the  States  on 
a  90%:10%  basis  (50%:50%  in  the  case  of 
publicly-owned  sites).  Additionally. 
States  assume  all  costs  for  O&M 
activities  after  the  Hrst  year  at  sites 
involving  Fund-financed  remedial 
actions. 

Rough  estimates  of  the  average  per- 
site  and  total  costs  associated  with  each 


of  the  above  activities  are  presented 
below.  At  this  time,  EPA  is  unable  to 
predict  what  portions  of  the  total  costs 
will  be  borne  by  responsible  parties, 
since  the  distribution  of  costs  depends 
on  the  extent  of  voluntary  and 
negotiated  response  and  the  success  of 
any  cost  recovery  actions. 

Average  total 
coil  per  site' 

Cost  category: 

Rl/FS - $800,000 

Remedial  design 440.000 

Remedial  action •  7,200.000 

Net  present  value  of  O&M 

(over  30  yrs.)' *  3,770;000 

<  1964  US.  dottart. 

"  Include*  Stale  cost  share. 

'  Assumes  cost  of  DAM  over  30  years.  $40a000  for  the 
Tirsl  jrear.  and  10%  discouni  rate 

Source;  "Exlenl  of  the  Hazardous  Release  Problem  and 
Future  Funding  Needs— CERCLA  Section  301la)(1)(cl 
Study".  December  1984.  Office  of  Solid  Waste  and  Emer. 
gency  Response.  U.S  EPA. 

Costs  to  States  associated  with 
today's  amendment  arise  from  the 
required  State  costs-share  of:  (1)  10 
percent  of  remedial  action  and  10 
percent  of  first  year  O&M  costs  at 
privately-owned  sites;  and  (2)  at  least  50 
percent  of  the  remedial  planning  (RI/FS 
and  remedial  design),  remedial  action 
and  first  year  O&M  costs  at  publicly- 
owned  sites.  States  will  assume  all  of 
the  cost  for  O&M  after  the  first  year. 
Using  the  assumptions  developed  in  the 
1982  RIA  for  the  NCP.  EPA  has  assumed 
that  90  percent  of  the  170  sites  added  to 
the  NPL  in  this  amendment  will  be 
privately-owned  and  10  percent  will  be 
State  or  locally-owned.  Therefore,  using 
the  budget  projections  presented  above, 
the  cost  to  States  of  undertaking  Federal 
remedial  actions  at  all  170  sites  would 
be  $764  million,  of  which  $582  million  is 
attributable  to  the  State  O&M  cost. 

Listing  a  hazardous  waste  site  on  the 
final  NPL  does  not  itself  cause  firms 
responsible  for  the  site  to  bear  costs. 
Nonetheless,  a  listing  may  induce  firms 
to  clean  up  the  sites  voluntarily,  or  it 
may  act  as  a  potential  trigger  for 
subsequent  enforcement  or  cost 
recovery  actions.  Such  actions  may 
impose  costs  on  firms,  but  the  decisions 
to  take  such  actions  are  discretionary, 
and  made  on  a  case-by-case  basis. 
Consequently,  precise  estimates  of  these 
effects  cannot  be  made.  EPA  does  not 
believe  thatAvery  site  will  be  cleaned 
up  by  a  responsible  party.  EPA  cannot 
project  at  this  time  which  firms  or 
industry  sectors  will  bear  specific 
portions  of  the  response  costs,  but  the 
Agency  considers:  the  volume  and 
nature  of  the  wastes  at  the  site:  the 
strength  of  the  evidence  linking  the 
wastes  at  the  site  to  the  parties:  the 
parties'  ability  to  pay;  and  other  factors 
when  deciding  whether  and  how  to 


proceed  against  potentially  responsible 
parties. 

Economy-wide  effects  of  this 
amendment  are  aggregations  of  effects 
on  firms  and  State  and  local 
governments.  Although  effects  could  be 
felt  by  some  individual  firms  and  States, 
the  total  impact  of  this  revision  on 
output,  prices,  and  employment  is 
expected  to  be  negligible  at  the  national 
level,  as  was  the  case  in  the  1982  RIA. 

Benefits 

The  real  benefits  associated  with 
today's  amendment  to  list  additional 
sites  on  the  NPL  are  increased  health 
and  environmental  protection  as  a  result 
of  increased  public  awareness  of 
potential  hazards.  In  addition  to  the 
potential  for  more  Federally-financed 
remedial  actions,  expansion  of  the  NPL 
could  accelerate  privately-financed, 
voluntary  cleanup  efforts  to  avoid 
potential  adverse  publicity,  private 
lawsuits,  and/or  Federal  or  State 
enforcement  action.  Listing  sites  as 
national  priority  targets  may  also  give 
States  increased  support  for  funding 
responses  at  particular  sites. 

As  a  result  of  the  additional  NPL 
remedies,  there  will  be  lower  human 
exposure  to  high  risk  chemicals,  and 
higher  quality  surface  water,  ground 
water,  soil,  and  air.  The  magnitude  of 
these  benefits  is  expected  to  be 
significant,  although  difficult  to  estimate 
in  advance  of  completing  the  RI/FS  at 
these  sites. 

Associated  with  the  costs  are 
significant  potential  benefits  and  cost 
offsets.  The  distributional  costs  to  firms 
of  financing  NPL  remedies  have 
corresponding  "benefits"  in  that  funds 
expended  for  a  response  generate 
employment,  directly  or  indirectly 
(through  purchased  materials). 

X.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities  the  Act  refers  to  small 
businesses,  small  governmental 
jurisdictions,  and  nonprofit 
organizations. 

While  modifications  to  the  NPL  are 
considered  revisions  to  the  NCP,  they 
are  not  typical  regulatory  changes  since 
the  revisions  do  not  automatically 
impose  costs.  The  listing  of  sites  on  the 
NPL  does  not  in  itself  require  any  action 
of  any  private  party,  nor  does  it 
determine  the  liability  of  any  party  for 
the  cost  of  cleanup  at  the  site.  Further, 
no  indentifiable  groups  are  affected  as  a 


whole.  As  a  consequence,  it  is  hard  to 
predict  impacts  on  any  group.  A  site's 
inclusion  on  the  NPL  could  increase  the 
likelihood  that  adverse  impacts  to 
responsible  parties  (in  the  form  of 
cleanup  costs)  will  occur,  but  EPA 
cannot  identify  the  potentially  affected 
businesses  at  this  time  nor  estimate  the 
number  of  small  businesses  that  might 
be  affected. 

The  Agency  does  expect  that  certain 
industries  and  firms  within  industries 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems  could 
be  significantly  affected  by  CERCLA 
actions.  However.  EPA  does  not  expect 
the  impacts  from  the  listing  of  these  170 
sites  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses. 


In  any  case,  economic  impacts  would 
only  occur  through  enforcement  and  cost 
recovery  actions  which  are  taken  at 
EPA's  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  what  enforcement  actions  to 
take,  including  not  only  the  firm's 
contribution  to  the  problem,  but  also  the 
firm's  ability  to  pay.  The  impacts  (from 
cost  recovery)  on  small  governments 
and  nonprofit  organizations  would  be 
determined  on  a  similar  case-by-case 
basis. 

List  of  Subjects  in  40  CFR  Fart  300 

Air  pollution  control.  Chemicals, 
Hazardous  materials.  Intergovernmental 
relations.  Natural  resources.  Oil 
pollution,  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 


treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

PART  300-4 AMENDED] 

40  CFR  Part  300  is  amended  to  read  as 
follows: 

1.  The  authority  citations  for  Part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9e05{8)(B)/CERCLA 
105(8)(B). 

2.  Appendix  B  of  Part  300  is  revised  to 
read  as  set  forth  below. 

Dated:  May  19, 1986. 
lack  W.  McGraw, 

Deputy  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 
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NPL      EPA 

RANK   RG     ST    SITE   NAME   * 


AppmmUx  B— Naikmal  PrioritiM  List  (By  Rank) 


CJ  TY/COUNTY 


RESPONSE        CLEANUP 
CATEGORY!      STATUS* 


GROUP   1 


f»2 
03 
03 
02 
01 
02 
02 


8  07 

9  03 

10  X)2 

11  01 


12 
13 


18 
19 
20 
21 
22 
23 
2U 


27 
28 
29 


02 
05 


lU  01 

15  02 

16  01 

17  05 


06 
01 
08 
08 
06 
01 
05 


25  03 

26  03 


06 
05 
08 


30  06 

31  OU 

32  09 

33  01 
3«4  06 

35  02 

36  08 

37  06 

38  01 

39  05 


NJ  Li  pari  Landf i II  ^^. . .  , 
DE  Tybouts  Corner  Landfill  * 
PA  Bruin   Lagoon 

t1el«n   Kramer  Landfill 
lndustri-P:lex 
Price   Landf i II* 
Politition  Abatement  Services 
LaBounty  Site 
Army  Creek   Landfill 
CPS/Madison    Industries 
Nyanza   Chemical   Waste  Dump 
Gems   Landf i I  I 
Berl  in  8c   Farro 
Ba  i  rd  ft  McGu  i  re 
Lone   Pine   Landf i I  I 
Somersworth   Sanitary   Landf i I 
FMC  Corp.    (Fridley   Plant) 
Vertac,     Inc. 

Keefe   Environmental    Services 
Whitewood  Creek  * 
Si  I ver  Bow  Creek 
French,    Ltd. 
Sylvester  * 
Liquid   Disposal,     Inc. 
Tysons   Dump 
McAdoo  Associates  * 
Motco    Inc.    * 
Arcanum    Iron  ft  Metal 
East   Helena   Site 
Sikes   Disposal    Pits 
Triana/Tennessee   River 
Stringfel low  * 
McKin   Co. 
TX  Crystal    Chemical    Co. 
NJ   Bridgeport  Rental    ft  Oil 
Sand   Creek    Industrial 
Geneva    industries/Fuhrmann  Energy 
W.    R.    Grace  ft  Co.    (Acton    Plant) 
Reilly  Tar  (St.    Louis   Park   Plant) 


1i|J 

MA 

NJ 

NY 

lA 

DE 

NJ 

MA 

NJ 

Ml 

MA 

NJ 

NH 

MN 

AR 

NH 

SD 

MT 

TX 

NH 

Ml 

PA 

PA 

TX 

OH 

MT 

TX 

AL 

CA 

ME 


Services 


CO 
TX 
MA 
MN 


PI tman 

New  Castle  County 

Bruin  Borough 

Mantua  Township 

Woburn 

Pleasantvi  I  le 

Oswego 

Charles  City 

New  Castle  County 

0-1  d  Bridge  Township 

.Ashland 

Gloucester  Township 

Swartz  Creek 

HO  I  brook 

Freehold  Township 

Somersworth 

F  r  i  d I ey 

Jacksonvi  lie 

Epping 

Wh  i  tewood 

Si  I  Bow/Deer  Lodge 

Crosby 

Nashua 

Utica 

Upper  Me r ion  Twp 

McAdoo  Borough 

La  Marque 

Darke  County 

East  Helena 

Crosby 

Limestone/Morgan 

Glen  Avon  Heights 

Gray 

Houston 

Bridgeport 

Commerce  City 

Houston 

Acton 

St.  Louis  Park 


R 
R 
R 
R 
R 
R 
R 


V 
V 


V 
V 


R 
R 
R 
R 
R 
R 


S 
S 


R 
R 
R 
R 
R 
R 
R 
R 

R 

R 
R 
R 
R 
R 
R 
R 


0 
O 


0 
0 
0 
0 
0 


I 

0 
0 


0 
0 
0 


0 
0 
0 

o 

0 
0 


0 
0 

o 

0 
0 
0 
0 
0 

o 

0 


s  = 


FEDERAL  AND  STATE  RESPONSE; 
STATE  ENFORCEMENT; 


*•  STATES'  DESIGNATED  TOP  PRIORITY  SITES 
*■  V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE;   a 
F  =  FEDERAL  ENFORCEMENT; 

0  =  ACTIONS  TO  BE  DETERMINED. 

A   1  -  IMPI FMFNTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
O-    iSroSSJSE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 

1  I   ^SpLEMENTAT ION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAME  • 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 


CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY*   STATUS* 


CROUP   1  (CON'T) 


ttO  02  NJ  Burnt  Fly  Bog 

U1  02  NJ  Vine  I  and  Chemical  Co.,  Inc. 

12  01  FL  Schuylkill  Metals  Corp. 

13  05  MN  New  Br ighton/Arden  Hills 
11  02  NY  Old  Bethpage  Landfill 

15  02  NJ  Shieldalloy  Corp. 

16  01  FL  Reeves  SE  Galvanizing  Corp. 

17  08  MT  Anaconda  Co,  Smelter 

18  10  WA  Western  Processing  Co.,  Inc. 

19  05  Wl  Omega  Hills  North  Landfill 

50  01  FL  American  Creosote  (Pensacola) 


Marlboro  Township      R   S 

Vine  I  and  V   F 

Plant  City 

New  Brighton        V  R 

Oyster  Bay  V     S 

Mewfield  Borough     V     S 

Tampa 

Anaconda  V   F 

Kent  V  R  F  S 

German town  S 

Pensacola  R  F 


CROUP  2 


51  02.  NJ  Caldwell  Trucking  Co. 

52  02  NY  GE  Moreau 

53  05  IN  Seymour  Recycling  Corp.  * 
51  01  FL  Peak  Oil  Co. /Bay  Drum  Co. 

55  05  OH  United  Scrap  Lead  Co.,  Inc. 

56  06  OK  Tar  Creek  (Ottawa  County) 

57  07  KS  Cherokee  County 

58  02  NJ  Brick  Township  Landfill 

59  05  Ml  Northernaire  Plating 

60  05  Wl  Janesville  Old  Landfill 

61  10  WA  Frontier  Hard  Chrome,  Inc. 

62  01  SC  Independent  Nail  Co. 

63  01  SC  Kalama  Specialty  Chemicals 
61  05  Wl  Janesville  Ash  Beds 

65  01  FL  Davie  Landf i 1 1 

66  05  OH  Miami  County  Incinerator 

67  01  FL  Gold  Coast  Oil  Corp. 

68  05  IN  International  Minerals  (E. 

69  05  Wl  Wheeler  Pit 

70  09  AZ  Tucson  IntI  Airport  Area 

71  09  CA  Operating  Industries,  Inc. 

72  02  NY  Wide  Beach  Development 


0 
0 


0 
I 
0 


Plant) 


Lndfl 


Fairfield 

R 

S 

South  Glen  Fal  Is 

V 

F 

S 

0 

Seymour 

V 

R 

F 

0 

Tampa 

R 

Troy 

R 

0 

Ottawa  County 

R 

0 

Cherokee  County 

R 

1 

Brick  Township 

V 

s 

Cadi  1  lac 

R 

0 

Janesvi  t le 

F 

Vancouver 

K 

Beaufort 

R 

Beaufort 

s 

Janesvi 1  le 

F 

Davie 

D 

Troy 

F 

Miami 

0 

0 

Terre  Haute 

0 

La  Prai  rie  Township 

s 

Tucson 

R 

Monterey  Park 

F 

Brant 

R 

0 

FEDERAL  AND  STATE  RESPONSE; 
STATE  ENFORCEMENT; 


STATES'  DESIGNATED  TOP  PRIORITY  SITES 

V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE;   R  = 

F  =  FEDERAL  ENFORCEMENT;  S  = 

0  =  ACTIONS  TO  BE  DETERMINED. 

1  «  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BC  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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HPL   EPA 

RANK  RG   ST  SITE  NAME  • 


NAT  I  (MM.  ^R IDR I T1 ES   L I  ST   ICBY   RANK  ) 


CITY/COUNTY 


RESPONSE    CLEAtiUP 
CATEGORY*   STATUS© 


CROUP  2  (CON'T) 


73 

09 

CA  Iron  Mountain  Mine 

Redding 

R 

0 

7U 

0? 

NJ  Scientific  Chemical  Processing 

Carlstadt 

V 

F 

F 

S 

75 

08 

CO  California  Gulch 

Leadvi 1 le 

76 

0? 

NJ  D'lwperio  Property 

Rami Iton  Township 

R 

0 
0 
0 

77 

OS 

HN  Oakdale  Dump 

Oakdale 

V 

V  R 

F 

s 

78 

05 

Ml  Gratiot  County  Landfill  • 

St.  Louis 

79 

01 

Rl  Picillo  Farm  ♦ 

Coventry 

R 

F 

S 

80 

01 

MA  New  Bedford  Site  • 

New  Bedford 

V  R 

f 

S 

0 

81 

06 

LA  Old  Inger  Oil  Refinery  * 

Da r row 

R 

1 

0 
0 

82 

05 

OH  Chem-Dyne  « 

Mami Iton 

V  R 

F 

s 

83 

OU 

SC  SCROI  Bluff  Road  * 

Co  1 ufflb  i  a 

V  R 

F 

8'4 

01 

CT  Laxirel  Park,  Inc.  * 

Naugatuck  Borough 

V 

s 

85 

08 

CO  Marsha  1 1  Landf i 1 1  ♦ 

Boulder  County 

F 

0 

86 

05 

IL  Outboard  Marine  Corp.  • 

.  Waukegan 

R 

F 

87 

06 

NM  South  Va 1 1 ey  « 

A 1 buque  rque 

V  R 

F 

D 

1 

88 

01 

VT  Pine  Street  Canal  * 

Burl ington 

89 

03 

WV  West  Virginia  Ordnance  • 

Point  Pleasant 

F 

0 

90 

07 

MO  El lisvi lie  Site  • 

E 1 1 i  sv  i 1 1 e 

R 

F 

S 

0 

91 

08 

NO  Arsenic  Trioxide  Site  * 

Southeastern  N.D. 

'R 

1 

92 

03 

VA  Matthews  Electroplating  * 

Roanoke  County 

R 

0 

93 

07 

lA  Aidex  Corp.  ♦ 

Counci 1  Bluffs 

R 

0 
C 

9U 

09 

AZ  Mountain  View  Mobile  Home 

Estates 

Globe 

R 

F 

9*) 

OU 

TN  North  Hollywood  Oump  * 

Memph  i  s 

V  R 

S 

0 
0 

96 

014 

KY  A.L.  Taylor  (Valley  of  Drums)  • 

Brooks 

R 

F 

97 

09 

GU  Ordot  Landf i 1 1  • 

Guam 

R 

98 

014 

MS  Flowood  Site  • 

F 1 owood 

V 

c 

99 

08 

UT  Rose  Park  Sludge  Pit  * 

Salt  Lake  City 

V 

100 

07 

KS  Arkansas  City  Dump  ♦ 

Arkansas  City 

R 

GROUP   3 

101 

05 

IL  A  fc  F  Material  Reclaiming, 

• 

Inc. 

Greenup 

T 

0 

102 

03 

PA  Oouglassvi 1 le  Disposal 

Douglassvl 1 le 

R 

103 

02 

NJ  Krysowaty  Farm 

Hi  1 Isbo rough 

R 
V 

s 

0 

10(4 

05 

MN  Koppers  Coke 

St.  Paul 

105 

01 

MA  Plymouth  Harbor/Cannon  Eng 

nrng 

Plymouth 

V  R 

_,„ 

S 

0 

STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
0  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE^; 
S  =  STATE  ENFORCEMENT; 


a-  I  =  IMPLEMENTATION  ACTIVITY  UHOERWAY,  ONE  OR  MORE  OPERABLE  UN  I TS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 


JM    I 


Federal  Register  /  Vol.  51,  No.  Ill  /  Tuesday.  June  10, 1986  /  Rules  and  Regulations 


21M1 


NPL   EPA 

RANK  RQ   ST  SITE  NAME  • 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 


CKY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY!   STATUS© 


GROUP  3  (CON'T) 


106 

10 

ID 

107 

02 

NY 

108 

02 

NJ 

109 

09 

CA 

110 

10 

WA 

111 

03 

PA 

112 

08 

UT 

113 

01 

CT 

1H4 

02 

NY 

115 

09 

AZ 

116 

10 

OR 

117 

10 

WA 

118 

02 

NY 

119 

014 

AL 

120 

05 

Ml 

121 

OU 

FL 

122 

02 

NJ 

123 

10 

ID 

12J4 

02 

NJ 

125 

0«4 

AL 

126 

OU 

FL 

127 

05 

IL 

128 

06 

TX 

129 

01 

NH 

130 

05 

Ml 

131 

05 

Ml 

132 

02 

NJ 

133 

05 

MN 

13U 

02 

NJ 

135 

Ok 

FL 

136 

OU 

GA 

137 

05 

Ml 

138 

05 

OH 

139 

02 

NY 

1(lO 

05 

MN 

nil 

07 

lA 

1(|2 

05 

IN 

H43 

0«4 

FL 

Bunker  Hill    Mining  8e  Metal  lurg 

Hudson   River    PCBs 

Universal   Oil    Products(Chem  Div) 

Aerojet  General    Corp. 

Com  Bay,    South   Tacoma   Channel 

Osborne   Landf i I  I 

Portland  Cement   (Kiln  Dust  2  le  3) 

Old   Southington   Landfill 

Syos-set   Landfill 

Nineteenth  Avenue   Landfill 

Teledyne  Wah  Chang 

M<<*way  Laodf  i  1 1 

Sincia  i  r  Refinery 

Mowbray  Engineering   Co. 

Spiegelberg    Landfill 

Miami    Drum  Services 

Reich   Farms 

Union   Pacific   Railroad  Co. 

South   Brunswick   Landfill 

Ciba-Geigy  Corp.    (Mcintosh   Plant) 

Kassauf-Kimerl ing   Battery 

Wauconda    Sand  k  Gravel 

Bailey  Waste  Disposal 

Ottati   k  Coss/Kingston   Steel   Drum 

Ott/Story/Cordova 

Thermo-Chem,     Inc. 

NL    Industries 

St.  Regi  s  Paper  Co. 

Ringwood  Mines/Landfill 

Whitehouse  Oil  Pits 

Hercules  009  Landfill 

Velsicol  Chemical  (Michigan) 

Summit  National 

Love  Canal 

Pine  Bend  Sanitary  Landfill 

Lawrence  Todtz  Farm 

FIsher-Calo 

Pioneer  Sand  Co. 


Sme  I  te  rv  i  I  I  e  f  S 

Hudson  River  R  I 

East  Rutherford      V     S 
Rancho  Cordova  F        I 

Tacoma  V  R  F  S       O 

Grove  City  V     S 

Salt  Lake  City       V     S 
Southington  S 

Oyster  Bay  D 

Phoenix  S 

Albany  0 

Kent  R  ^ 

We  1 1  sv  i  I  I  e  R 

Greenvi lie  R 

Green  Oak  Township     R 
Miami  R 

Pleasant  Plains        R 
Pocatel lo  D 

South  Brunswick      V   F 
Mcintosh  D 

Tampa  V  R  F 

Wauconda  '   R 

Bridge  City  K 

Kingston  V  R  F  S 

Da  I  ton  Township        R  F 
Muskegon  0 

Pedricktown  O 

Cass  Lake  S 

Ringwood  Borough     V   F 
Whitehouse  R 

Brunswick  0 

St.  Louis  V     S 

Deerfield  Township     R 
Niagara  Fa  I  I s  R  F  S 

Dakota  County  S 

Camanche  0 

LaPorte  F 

Warrington  R   S 


0 
0 

o 


o 
I 


0 
0 


I 

0 

I 

o 
o 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTIONS  TO  BE  DETERMINED. 

I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
O  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  WIITS. 


1  ! 
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NPL   EPA 

RANK  RC   ST  SITE  NAME  ♦ 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 


CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY#   STATUS© 


GROUP   3  (CON'T) 


1l4(|  05 

1145  03 

1t(6  Ol 

1U7  OU 

H49  05 

1149  05 

150  02 


Ml 
PA 
NC 
FL 
Ml 
Wl 
NY 


Springrield  Township  Dump 
Hranica  Landfi 1 1 
Martin  Marietta,  Sodyeco,  Inc. 
Zetlwood  Ground  Water  Conta* 
Packaging  Corp.  of  America 
Muskego  Sanitary  Landfill 
Hooker  (S  Area) 


Oavisburg 

f 

» 

Buffalo  Township 

Charlotte 

V 

Zel Iwood 

F 

Fi ler  City 

V 

F 

Muskego 

F 

Niagara  Falls 

F 

GROUP  U 


151 

03 

PA 

152 

08 

CO 

153 

02 

NJ 

15U 

0«4 

FL 

155 

01 

Rl 

156 

0«4 

SC 

157 

02 

NJ 

158 

02 

NJ 

159 

05 

OH 

160 

06 

OK 

161 

05 

Ml 

162 

05 

MN 

163 

02 

NY 

16U 

02 

NJ 

165 

05 

OH 

166 

02 

NJ 

167 

05 

Ml 

168 

02 

NJ 

169 

03 

PA 

170 

02 

NJ 

171 

02 

NY 

172 

05 

MN 

173 

01 

Rl 

17U 

OU 

FL 

175 

02 

NJ 

176 

03 

PA 

Lindane  Dump 

Central   Ci ty-Clear  Creek 

Ventron/Velsicol 

Taylor  Road   Landfi 1 1 

Western  Sand  k  Gravel 

Koppers  Co.,    Inc   (Florence   Plant) 

Maywood  Chemical   Co. 

Nascol i te  Corp. 

Industrial  Excess  Landfill 

Hardage/Criner 

Rose  Township  Dump 

Waste  Disposal  Engineering 

Liberty  industrial  Finishing 

Kin-Buc  Landfi I  I 

Bowers  Landfi I  I 

Ciba-Geigy  Corp. 

Butterworth  #2   Landfill 

American  Cyanamid  Co. 

He  leva   Landfi 1 1 

Ewan   Property 

Batavla   Landfi I  I 

Boise  Cascade/Onan/Medtronics 

LftRR,  Inc. 

NW  58th  Street  Landfill 

Del i lah  Road 

Mill  Creek  Dump 


Harrison  Township 

Idaho  Springs 

R 

Wood  Ridge  Borough 

V 

R 

S 

Seffner 

V 

F 

Burri 1 Ivi 1 le 

R 

S 

Florence 

S 

Maywood/Rochel le  Pk 

R 

Mi  1 Ivi 1 le 

K 

Union town 

R 

S 

Criner 

F 

Rose  Township 

R 

Andover 

V 

R 

F 

S 

Farmingda le 

V 

S 

Edison  Township 

V 

R 

t 

C  i  re  1  ev  i  1  1  e 

V 

F 

Toms  River 

V 

F 

Grand  Rapids 

F 

Bound  Brook 

V 

S 

North  Whitehal 1  Twp 

V 

R 

F 

Shamong  Township 

R 

Batavia 

V 

F 

Fridley 

S 

North  Smithfield 

S 

Hialeah 

R 

Egg  Harbor  Township 

R 

Erie 

R 

0 
0 

o 
I 


0 
0 


STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
0  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


«•  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
"  0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAME  « 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 
CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORYf   STATUS© 


GROUP  H   (CON'T) 


177 

02 

NJ 

178 

02 

NJ 

179 

OU 

FL 

180 

05 

Ml 

181 

Oil 

NC 

182 

02 

NJ 

183 

05 

Wl 

18U 

05 

Ml 

185 

02 

NJ 

186 

06 

TX 

187 

02 

NJ 

188 

09 

CA 

189 

06 

LA 

190 

05 

IL 

191 

05 

Ml 

192 

02 

NY 

193 

on 

NC 

1914 

08 

CO 

195 

05 

MN 

196 

03 

PA 

197 

02 

NJ 

198 

01 

MA 

199 

02 

NJ 

200 

014 

TN 

Glen  Ridge   Radium  Site 

Monte  la i r/West  Orange   Radium  Site 

Sixty- Second   Street  Dump 

GfcH   Landfi I  I 

Celanese(Shelby  Fiber  Operations) 

Meta I tec/Ae  rosystems 

Sctima  I  z   Dump 

Motor  Wheel ,    Inc. 

Lafig   Property 

Stewco,    Inc. 

Sharkey  Landfi I  I 

Selma  Treating  Co. 

Cleve  Reber 

Ve I s  i  CO  I  Chem  i  ca I  (III ino  i  s ) 

Tar  Lake 

Johnstown  City  Landfill 

NC  State  U  (Lot  66,  Farm  Unit  #1) 

Lowry  Landfi I  I 

MacGillls  *  Gibbs/Bell  Lumber 

Hunterstown  RoSd 

Combe  Fill  North  Landfill 

Re-Solve,  Inc. 

Goose  Farm 

Velsicol  Chem  (Hardeman  County) 


G4en  Ridge 

Montclair/W  Orange 

Tsaqsa 

Utica 

Shelby 

Frank  I  ir   Borough 

Harri  son 

Lansing 

Peaiberton   Township 

Waskom 

Parsippany  Troy  HI* 

Selma 

Sorrento 

Marshal  I 

Mancelona    Township 

Town  of  Johnstown 

Raleigh 

Arapahoe  County 

New  Brighton 

Straban  Township 

Mount  Ol ive  Twp 

Dartmouth 

Plumstead  Township 

Toone 


R 
R 
R 

R 


R 
R 

R 
R 


R 
R 
R 

R 
R 
R 


0 
0 


o 


o 
o 


I 

c 


o 

0 

1 
o 

0 


CROUP   5 


201 

02 

NY 

202 

014 

FL 

203 

0*4 

SC 

20«4 

02 

NJ 

205 

05 

Wl 

206 

07 

KS 

207 

02 

NJ 

208 

01 

Rl 

209 

01 

MA 

York  Oil  Co. 

Sapp  Battery  Salvage 

Wamchem,  Inc. 

Chemical  Leaman 

Master  Disposal 

Doepke  Disposal 

Florence  Land  Recontouring  LF 

Davis  Liquid  Waste 

Charles-George  Reclamation  Lf 


Tank  Lines,  Inc. 
Service  Landfi  1 1 
Site  (Hot  I iday) 


Moira 

R  F 

0 

Cottondale 

n 

0 

Burton 

D 

Bridgeport 

V    F 

Brookf ield 

R 

Johnson  County 

n 

Florence  Township 

R 

Smithfield 

R    S 

0 

Tyngsbo rough 

«  F 

0 

STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTIONS  TO  BE  DETERMINED. 


R  «  FEDERAL  AND  STATE  RESPONSE; 
S  »  STATE  ENFORCEMENT; 


••  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RC   ST  SITE  f<AME  • 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 


CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORYf   STATUS* 


NPL   EPA 

RANK  RG   ST  SITE  NAME  ♦ 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 
CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY*   STATUSt 


GROUP   5  (CON'T* 


?10 

02 

NJ 

King  or  Prussia 

Wins  low  Township 

V 

F 

?11 

03 

VA 

Chisfflan  Creek 

York  County 

K 

212 

OS 

OH 

Nease  Chemical 

Salem 

V 

S 

1 

213 

on 

CO 

Eagle  Mine 

Minturn/Redcl iff 

R 

s 

0 

?1«» 

02 

NJ 

W.  R.  Grace  k   Co.  (Wayne  Plant) 

Wayne  Township 

K 

0 

?^'} 

02 

NJ 

Chemical  Control 

El  Izabeth 

K 

b 

0 

216 

01 

SC 

Leonard  Chemical  Co.,  Inc. 

Rock  Hill 

s 

0 

217 

O") 

OH 

Allied  Chemical  k   1  ronton  Coke 

1  ronton 

K 

1- 

1 

21« 

0^ 

Ml 

Verona  Wei  I  Field 

Battle  Creek 

K 

1 

219 

07 

MO 

Lee  Chemical 

Liberty 

I) 

0 

220 

01 

CT 

Beacon  Heights  Landfill 

Beacon  Fa  1 1 s 

K 

221 

01 

At 

Stauffer  Chem  (Cold  Creek  Plant) 

Bucks 

V 

222 

O") 

MN 

Burlington  Northern  (Brainerd) 

Bra i nerd/Baxter 

V 

0 

223 

O-i 

Ml 

Torch  Lake 

Houghton  County 

' 

u 

2214 

01 

Rl 

Centra  1  Landf i I  1 

Johnston 

V 

1- 

s 

2?'> 

03 

PA 

Malvern  TCE 

Ma Ivern 

u 

0 

226 

02 

NY 

Facet  Enterprises,  Inc. 

E 1  m  i  ra 

V 

1- 

227 

03 

OF 

Delaware  Sand  k   Gravel  Landfill 

New  Castle  County 

H 

0 

22B 

03 

PA 

MW  Manufacturing 

Va 1  ley  Township 

tt 

s 

229 

01 

TN 

Murray-Ohio  Dump 

Lawrenceburg 

V 

s 

230 

05 

IN 

Envirochem  Corp. 

Zionsvi 1 le 

V 

R 

F 

0 

231 

05 

IN 

MIDCO  1 

Gary 

F 

0 

232 

n't 

OH 

South  Point  Plant 

South  Point 

¥ 

1 

233 

03 

PA 

Whitmoyer  Laboratories 

Jackson  Township 

u 

231 

01 

FL 

Coleman-Evans  Wood  Preserving  Co. 

Whi tehouse 

R 

^ 

s 

0 

23'> 

03 

PA 

Shriver's  Corner 

Straban  Township 

H 

F 

0 

236 

03 

PA 

Oorney  Road  Landfill 

Upper  Macungie  Twp 

R 

237 

05 

IN 

Northside  Sanitary  Landfill,  Inc 

Zionsvi 1 le 

F 

s 

23« 

01 

FL 

Florida  Steel  Corp. 

Indian town 

V 

0 

239 

05 

IL 

Pagel's  Pit 

Rockford 

D 

0 

2«40 

05 

MN 

U  of  Minnesota  Rosemount  Res  Cent 

Rosemount 

s 

2«4l 

05 

MN 

Freeway  Sanitary  Landfill 

Burnsvi 1 le 

u 

2U2 

09 

AZ 

Litchfield  Airport  Area 

Goodyea  r/Avonda 1 e 

F 

213 

02 

NJ 

Spence  Farm 

Plumstead  Township 

V 

R 

s 

1 

211 

06 

AR 

Mid-South  Wood  Products 

Mena 

F 

21') 

01 

MS 

Newsom  Brothers/Old  Reichhold 

Co  1 umb  i  a 

R 

0 

216 

09 

CA 

Atlas  Asbestos  Mine 

Fresno  County . 

R 

217 

09 

CA 

Coalinga  Asbestos  Mine. 

Coal inga 

R 

STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
0  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


%•  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 


1 

GROUP 

5  (CON'T) 

218 

01 

Ft 

Brown  Wood  Preserving 

Live  Oak 

V   F 

219 

02 

NY 

Port  Washington  Landfill 

Port  Washingtcfln 

R 

0 

250 

05 

IN 

Columbus  Old  Municipal  Lndf 1 1  #1 

Columbus 

D 

GROUP  6 

251 

02 

N  1 

Combe  Fill  South  Landfill 

Chester  Township 

R 

252 

02 

NJ 

JIS  Landf i 1 1 

Jamesburg/S.  Brnswck 

S 

253 

02 

NY 

Tronic  Plating  Co.,  Inc. 

Farmingda le 

D 

251 

03 

PA 

Centre  County  Kepone 

State  Col  lege  Boro 

S 

0 

255 

05 

OH 

Fields  Brook 

Ashtabula 

R 
F 

256 

01 

CT 

Solvents  Recovery  Service 

South ington 

1 

257 

on 

CO  Woodbury  Chemical  Co. 

Commerce  City 

R 

0 

258 

02 

NJ 

Waldick  Aerospace  Devices,  Inc. 

Wall  Township 

R 

S 

259 

01 

MA 

Hocomonco  Pond 

Westbo rough 

R 

0 

260 

01 

KY 

Distler  Brickyard 

West  Point 

R  F 

S 

s 

261 

02 

NY 

Ramapo  Landf i 1 1 

Ramapo 

V 

262 

09 

CA 

Coast  Wood  Preserving 

Ukiah 

263 

09 

CA 

South  Bay  Asbestos  Area 

Alviso 

R 

s 

1 

261 

02 

NY 

Mercury  Refining,  Inc. 

Colonie 

V 

265 

01 

Fl 

Hoi  1 ingsworth  Solderless  Terminal 

Fort  Lauderdale 

R 

0 

266 

02 

NY 

Olean  Wei  1  Field 

Olean 

V  R  F 

267 

01 

Fl 

Varsol  Spi  t 1 

Miami 

R 

268 

05 

MN 

Joslyn  Manufacturing  k   Supply  Co. 

Brooklyn  Center 

V 
R 

s 

1 

269 

on 

CO 

Denver  Radium  Site 

Denver 

0 

270 

01 

Ft 

Tower  Chemica 1  Co. 

Clermont 

R  F 

271 

07 

MO 

Syntex  Faci 1 ity 

Verona 

V    F 
R 

1 

1 

272 

on 

MT 

Mi  II  town  Reservoir  Sediments 

Mi  1 Itown 

1 

1 

273 

05 

MN 

Arrowhead  Refinery  Co. 

Herman town 

R 

271 

10 

OR 

Martin-Marietta  Aluminum  Co. 

The  Dal les 

V 

275 

08 

ro 

Uravan  Uranium  (Union  Carbide) 

Uravan 

D 

276 

02 

NJ 

Pijak  Farm 

Plumstead  Township 

V  R 

S 

1 

277 

02 

N  1 

Syncon  Resins 

South  Kearny 

R 

0 

278 

05 

MN 

Oak  Grove  Sanitary  Landfill 

Oak  Grove  Township 

R 

279 

09 

CA 

Liquid  Cold  Oil  Corp. 

Richmond 

S 

0 

280 

09 

CA 

Purity  Oi 1  Sales,  Inc. 

Malaga 

R 

STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


a-  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 


BEST  COPY  AVAILABLE 
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NPL   EPA 

RANK  RG   ST  SITE  ttAME  • 


NATIONAL  PR«OpiT<£S  *.fST  <BY  «AHK) 
C<  TY/COUNTY 


RESPONSE    CLEANUP 
CATECORV#   STATUS* 


GROUP  6  (OON'T) 


281  01  NH  Tinkham  Garage 

282  0*»  FL  Al^a  Chemical  Corp. 

283  02  NJ  Bog  Creek  Farm 

28'4  01  ME  Saco  Tannery  Waste  Pits 

285  02  PR  Frontera  Creek 

286  OU  FL  Pickettville  Road  Landfill 

287  05  OH  A I  SCO  Anaconda 

288  01  MA  Iron  Horse  Park 

289  03  PA  Pa  Inter  ton  Zinc  Pile 

290  05  IN  Neal's  Landfill  ( Blooaington) 

291  05  Wl  Kohler  Co.  Landfill 

292  OU  AL  Interstate  Lead  Co.  (4 LOO) 

293  01  MA  Si  I  res im  Chemical  Corp. 
29U  01  MA  Wei  Is  G&H 

295  02  NJ  Chemsol,  Inc. 

296  05  Wl  Lauer  I  Sanitary  Landfill 

297  05  Ml  Petoskey  Municipal  Well  Field 
298-  05  MN  Union  Scrap 

299  02  NJ  Radiation  Technology,  Inc. 

300  02  NJ  Fair  Lawn  Well  Field 


Londonderry 

Ca I loway 

Howel I  Township 

Saco 

Rio  Abajo 

J«cksonv« I le 

Cnadenhutten 

Bi  I lerica 

Palmerton 

Bloofflington 

Kohler 

Leeds 

Lovei  I 

Wo burn 

Pi scataway 

Menomonee  Fa  II s 

Petoskey 

Minneapol i  s 

Rockaway  Township 

fa  I r  Lawn 


f  S 


R 
R 


R 
V 
V 
V 
V  R 

R 
V 
V 


V 
V 


0 
0 


S 

S 
S 

S 

s 
s 


o 

0 


CROUP   7 


301 

05 

IN 

302 

05 

MN 

303 

10 

WA 

30U 

03 

PA 

305 

05 

IN: 

306 

05 

Wl 

307 

05 

Wl 

308 

02 

NJ 

309 

02 

NJ 

310 

05 

IN 

311 

03 

MD 

312 

10 

ID 

313 

07 

lA 

_« 

Main  Street  Well  Field 

Lehi I  I ier/Mankato  Site 

Lakewood  Site 

Inckistrial    Lane 

Fort  Wayne  Reduction  Dump 

Onalaska  Municipal  Landfill 

National  Presto  Industries,  Inc. 

Monroe  Township  Landfill 

Rockaway  Borough  Well  field 

Wayne  Waste  Oi I 

Mid-Atlantic  Wood  Preserver*.  Inc 

Pacific  Hide  k   Fur  Recycling  Co. 

Des  Moines  TCE 


£lkh«rt 

R 

Lehil 1 ier/Mankato 

R 

Lakewood 

R 

Wi  i  1  Jams  Township 

f 

fort  Wayne 

R 

Ona  1  a  s  ka 

R 

£au  CI  a  1  re 

Monroe  Township 

V 

S 

Rockaway  Township 

R 

Co  1 umb  i  a  C  i  ty 

R 

F 

Marmans 

-■ 

Pocatel lo 

f 

Des  Moines 

R 

0 


o 
I 


ft  =  FEDERAL  AND  STATE  RESPONSE; 
S  s  STATE  ENFORCEMENT; 


«: 


STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTipNS  TO  BE  DETERMINED. 

I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETEO.  OT««C»S  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAME  * 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 
C I TY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY#   STATUSO 


GROUP  7  (CON'T) 


311 

315 

316 

317 

318 

319 

32a 

321 

322 

323 

32U 

325 

326 

327 

328 

329 

330 

331 

332 

333 

33«4 

335 

336 

337 

338 

339 

3'40 

341 

312 

3i(3 

3U1 

3U5 

3U6 

3U7 

348 

3U9 

350 


02  NJ  Beachwood/Berkley  Wells 

02  NY  Vestal  Water  Supply  Well  i(-2 

02  PR  Vega  Alta  Public  Supply  Wells 

05  Ml  Sturgis  Municipal  Wells 

05  MN  Washington  County  Landfill 

06  TX  Odessa  Chromium  #1 

06  TX  Odessa  Chromium  #2  (Andrews  Hgwy) 

07  NE  Hastings  Ground  Water  Contamin 
09  AZ  Indian  Bend  Wash  Area 

09  CA  San  Gabriel  Valley  (Area  1) 

09  CA  San  Gabriel  Valley  (Area  2) 

09  CA  San  Fernando  Valley  (Area  1) 

09  CA  San  Fernando  Valley  (Area  2) 

09  CA  San  Fernando  Valley  (Area  3) 

09  CA  T.H.  Agriculture  k   Nutrition  Co. 

10  WA  Com  Bay,  Near  Shore/Tide  Flats 
05  IL  LaSalle  Electric  Utilities 

05  IL  Cross  Brothers  Pail  (Pembroke) 
Ot|  NC  Jadco-Hughes  Facility 

02  NJ  Monitor  Devices/lnterci rcuits  Inc 

02  PR  Upjohn  Faci I  I ty 

09  CA  McCo I  I 

03  PA  Henderson  Road 

02  NY  Hooker  Chemica l/Ruco  Polymer  Corp 

10  WA  Colbert  Landf i 1 1 

06  LA  Pet ro- Processors 

02  NY  Applied  Environmental  Services 

02  PR  Barceloneta   Landfill 

01  NH  Tibbets  Road 

03  MO  Sand,  Gravel  k  Stone 
05  Ml  Spartan  Chemical  Co. 

02  NJ  Roebling  Steel  Co. 

03  PA  East  Mount  Zion 
0<t  TN  Amnicola  Dump 

02  NJ  Vine  I  and  State  School 

01  MA  Croveland  Wells 

02  NY  General  Motors  (Cent  Foundry  Oiv) 


Berkley  Township 

Vestal 

Vega  Alta 

Sturgis 

Lake  Elmo 

Odessa 

Odessa 

Hastings 

Scottsda le/Tempe 

El  Monte 

Ba Idwin   Park  Area 

Los  Angeles 

Los  Angeles/Glenda le 

Glenda  le • 

Fresno 

Pierce  County 

La  Sa  I  I  e 

Pembroke  Township 

Belmont 

Wa I  I  Township 

Barceloneta 

Ful lerton 

Upper  Me r ion  Twp 

Hicksvi I le 

Colbert 

Scotlandvi I le 

Glenwood  Landing 

Florida  Afuera 

Barring ton 

Elkton 

Wyoming 

Florence 

Springettsbury  Twp 

Chattanooga 

Vine  I  and 

Grove  I  and 

Massena 


R 

V  S 

F 
R 

S 
R 
R 
R 

V  F 
R 

R 


D 
0 
0 
0 


R  F  S 

R 

R 


R  F 

V  F 

R 

V  F 

8 

R 

V  R  F 

V  S 
R 

R 
R 

V  S 

V  R    S 

V  F 


D 
0 
0 


0 
I 


0 

I 

0 
0 


•:  STATES'  DESIGNATED  TOP  PRIORITY  SITES 
#:  V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 


F  = 
D  = 


FEDERAL 
ACTIONS 


ENFORCEMENT; 

TO  BE  DETERMINED. 


R  -    FEDERAL  AND  STATE  RESPONSE; 
S  ==  STATE  ENFORCEMENT; 


=  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
«  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
s  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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HPL   EPA 

RANK  RC   ST  SITE  HAME  • 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 
CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY*   STATUS® 


GROUP      8 


351 

OU 

SO 

352 

05 

Ml 

353 

05 

MN 

351 

07 

MO 

355 

07 

MO 

356 

03 

PA 

357 

02 

NJ 

358 

02 

NJ 

359 

02 

NJ 

360 

02 

NJ 

361 

05 

IN 

362 

10 

w/v 

363 

06 

TX 

36U 

06 

AR 

365 

01 

Rl 

366 

07 

MO 

367 

05 

Ml 

368 

05 

MN 

369 

05 

MN 

370 

09 

CA 

371 

01 

CT 

372 

01 

MA 

373 

05 

Ml 

3714 

02 

NY 

375 

02 

NY 

376 

OU 

FL 

377 

OU 

AL 

378 

05 

Ml 

379 

02 

NY 

380 

02 

NY 

381 

02 

NJ 

382 

OU 

KY 

383 

06 

AR 

384 

05 

OH 

385 

OU 

FL 

386 

05 

OH 

387 

01 

Rl 

388 

03 

PA 

SCRO I    D  i  X  i  »na 

Roto-Finish  Co.,    Inc. 

Olmsted  County  Sanitary  Landfill 

Qua  I i  ty   Plating 

Fulbright   Landf i I  I 

Presque    Isle 

Wi I  I  jams   Property 

Renora,     Inc. 

Denzer  fc  Schafer  X-Ray  Co. 

Hercules,    Inc.    (Glbbstown   Piant) 

Ninth  Avenue   Dump 

Toftdahl   Drums 

Texarkana  Wood   Preserving  Co. 

Cur  ley   Pit 

Peterson/Puritan,  Inc. 

Times  Beach  Site 

Wa&h   King   Laundry 

Whi  t taker  Corp. 

NL    Industries/Taracorp/Colden 

Westinghouse    (Sunnyvale    Plant) 

Kel logg-Deering  Well    Field 

Cannon   Engineering   Corp.    (C£C) 

H.    Brown  Co. ,     Inc. 

Nepera  Chemical  Co.,  Inc. 

Niagara  County  Refuse 

Sherwood  Medical  Industries 

01  in  Corp.  (Mcintosh  Plant) 

Southwest  Ottawa  County  Landf i I  I 

Kentucky  Avenue  Well  Field 

Pasley  Solvents  8e  Chemicals,  Inc. 

Asbestos  Dump 

Lee' s  Lane  Landf i I  I 

Frit  Industries 

Ful tz  Landf i I  I 

Tri-CityOil    Conservationist,    Inc 

Coshocton  Landfill 

Davis   (GSR)    Landf i I  I 

Lor^  S»»ope  LandT  i  i  1 


R 

R 
V        f 
V 

R 
R 


R 
R 


R 
R 


S 
S 


0 
I 


Caycfi  «  f  S  O 

Kalamazoo  D  O 

Oronoco  D 

Sikeston  0 

Springfield  O 

Erie 

Swainton 

Edison  Township 

Bayvi I le 

Gibbstown 

Cary 

Brush  Prairie 

Texarkana  O 

Ednondson  F 

Lincoln/Cumberland  0 

Times  Beach 

Pleasant  Plains  Twp 

Minneapol i  s 

St.  Louis  Park 

Sunnyva I e 

Norwalk 

Bridgewater 

Grand  Rapids  D 

Maybrook  V 

Wheatfield  0 

Del  and  D 

Mcintosh  0 

Park  Township        V     S 

Horseheads  R 

Hempstead  D 

Mill  ington  V    F 

Louisvi lie  V   F 

Walnut  Ridge         V   F 

Jackson  Township       J( 

Tampa  R  F 

Franklin  Township        F 

Glocester  D 

Cirard  Township      V     S 


0 

c 

0 

0 


•:  STATES'  DESIGNATED  TOP  PRIORITY  SITES 
f :  V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 

F  =  FEDERAL  ENFORCEMENT; 

D  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFflBCEMENT; 


«•  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  OWE  OR  >10R£  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAME  « 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 

t 

CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY#   STATUS© 


GROUP   8  (CON'T) 


389 

10 

WA 

390 

05 

WI 

391 

06 

TX 

392 

01 

MA 

393 

05 

Ml 

39U 

03 

PA 

395 

01 

NH 

396 

OU 

SC 

397 

05 

IL 

398 

05 

Ml 

399 

03 

PA 

UOO 

03 

DE 

FMC  Corp.    (Yakima    Pit) 

Northern   Engraving   Co._ 

South  Cavalcade   Street 

PSC  Resources 

Forest  Waste   Products 

Drake  Chemical 

Kearsarge  Metallurgical    Corp. 

Palmetto  Wood   Preserving 

Petersen   Sand  ft  Gravel 

Clare  Water  Supply 

Haver town   PCP 

New  Castle   Spi I  I 


Yakima 

Sparta 

Houston  . 

Pa  I  me  r 

Otisvi  I  le 

Lock  Haven 

Conway 

Dixianna 

Libertyvi  Me 

Clare 

Haver  ford 

New  Castle  County 


V  F 

V  F 

S       O 
R  F 
R  0 

S 
R  0 

R 
R  F 

F         0 


GROUP   9 


U01 

08 

MT 

U02 

05 

IN 

U03 

05 

IL 

UOU 

05 

Ml 

U05 

05 

Ml 

U06 

05 

MN 

U07 

02 

NJ 

U08 

05 

IL 

U09 

05 

Ml 

U10 

10 

WA 

U11 

05 

MN 

U12 

05 

Ml 

U13 

02 

NJ 

U1U 

02 

NJ 

U15 

02 

NJ 

U16 

02 

NY 

U17 

02 

NY 

U1B 

OU 

NC 

U19 

07 

MO 

U20 

07 

NE 

U21 

09 

CA 

Idaho  Pole  Co. 

Lake  Sandy  Jo  (M&M  Landfill) 

Johns-Manvi I le  Corp. 

Chem  Centra  I 

Novaco  Industries 

Windom  Dump 

Jackson  Township  Landfill 

NL  Industries/Taracorp  Lead  Smelt 

K&L  Avenue  Landfill 

Kaiser  Aluminum  Mead  Works 

Perham  Arsenic  Site 

Charlevoix  Municipal  Well 

Montgomery  Township  Housing  Oev 

Rocky  Hill  Municipal  Well 

Cinnaminson  Ground  Water  Contamin 

Brewster  Wei  I  Field 

Vestal  Water  Supply  Well  1-1 

Bypass  601  Ground  Water  Contamin 

Solid  State  Circuits,  Inc. 

Waver  I y  Ground  Water  Contamin 

Advanced  Micro  Devices,  Inc. 


Bozeman  0 

Gary  R 

Waukegan  F 

Wyoming  Township  S 

Temperance  R 

Windom  0 

Jackson  Township  D 

Granite  City         V   F  S 
Oshtemo  Township       '  F 
Mead  V 

Perham  R 

Charlevoix  R 

Montgomery  Township  R 
Rocky  Hill  Borough  R 
Cinnaminson  Township  R 
Putnam  County  R 
Vestal  R 

Concord  D 

Republ ic  R  F  S 

Waver ly  R 

Sunnyvale  0 


0 

I 


STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


a-  I  »  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED.  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTiyiTY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RC   ST  SITE  NAME  • 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 
CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY*   STATUS* 


GROUP  9  (CON'T) 


^2^ 

05 

HN 

1423 

02 

NJ 

i42<4 

06 

TX 

1425 

03 

PA 

«426 

08 

MT 

ii27 

01 

KY 

(428 

03 

PA 

t429 

01 

FL 

(430 

01 

NH 

U31 

05 

IN 

132 

03 

PA 

1433 

02 

NY 

(43<4 

05 

Ml 

135 

06 

TX 

136 

02 

NY 

137 

08 

WY 

138 

02 

NY 

139 

05 

Ml 

110 

06 

TX 

111 

02 

NJ 

112 

01 

NH 

113 

02 

NY 

111 

05 

Wl 

115 

02 

NJ 

116 

02 

NJ 

117 

07 

MO 

118 

01 

CT 

119 

03 

WV 

150 

OU 

FL 

Nutting  Truck  k   Caster  Co. 

U.S.  Radium  Corp. 

Highlands  Acid  Pit 

Resin  Disposal 

Libby  Ground  Water  Contamination 

Newport  Dump 

Moyers  LandfJ I  I 

Parramore  Surplus 

Savage  Municipal  Water  Supply 

Poor  Farm 

Brown's   Battery  Breaking 

SMS  instruments.  Inc. 

Hedblum  Industries 

United  Creosoting  Co. 

Byron  Barrel  k   Drum 

Baxter/Union  Pacific  Tie  Treating 

Anchor  Chemica Is 

Waste  Management-Mich  (Holland) 

North  Cavalcade  Street 

Sayrevi I le   Landfi I  I 

Dover  Municipal    Landfill 

Ludlow  Sand  le  Gravel 

City  Disposal    Corp.    Landfill 

Tabernacle  Drum  Dump 

Cooper  Road 

Minker/Stout/Romaine  Creek 

Yaworski  Waste  Lagoon 

Leetown  Pesticide 

Cabot/ Koppers 


Faribault 
Orange 
Highlands 
Jefferson  Borough 
Libby 
Newport 
Eaglevi I le 
Mount  Pleasant 
Mi  I  ford 

Hancock  County 
Shoemakersvi I le 
Deer  Park 
Oscoda 
. Con  roe 
Byron 
Laramie 
Hicksvi I le 
Hoi  land 
Houston 
Sayrevi I le 
Dover 
Clayvi I le 
Dunn 

Tabernacle  Township 
Voorhees  Township 
Imperial 
Canterbury 
Leetown 
Ga  inesvi I le 


R 
R 


R 
R 

F 
R  F 
R  F 

F 
R  F 
R  F 

F  S 


R 
R 


V 
V 


R 
R 
R 
R 


O 
O 


0 
0 

o 


0 
D 


S 
F  S 
F 

S 

S 
S 


0 
0 
0 

0 
0 


CROUP  10 


151  02  NJ  Ever  Phillips  Leasing 

152  03  PA  Wade  (ABM) 

153  03  PA  Lackawanna  Refuse 

151  06  OK  Compass  Industries  (Avery  Drive) 


Old  Bridge  Township  R 

Chester  R 

Old  Forge  Borough  R 

Tulsa  R 


F  S 


0 
0 


F  =  FEDERAL  ENFORCEMENT;  S  =  STATE  ENFORCEMENT; 

D  =  ACTIONS  TO  BE  DETERMINED. 

I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
O  .  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED.  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NATIONAL  PRIORIT 

ES  LIST  (BY  RANK) 

NPL 
RANK 

EPA 
RG 

RESPONSE 

CLEANUP 

ST  SITE  NAME  • 

CITY/COUNTY 

CATEGORYf 

STATUS* 

f 

GROUP  10  (CON'T)  "'■''•■ 

f 

155 

0? 

NJ  Mannheim  Avenue  Dump 

Gal loway  Township 

V    F 

1 
0 

156 

05 

IN  Neal's  Dump  (Spencer) 

Spencer 

F  S 

157 

0? 

NY  Fulton  Terminals 

Fulton 

R 

158 

03 

PA  Westinghouse  Elevator  Co.  Plant 

Gettysburg 

R  F 

0 

159 

01 

NH  Auburn  Road  Landfill 

Londonderry 

F  S 

0 

160 

03 

WV  Fike  Chemical,  Inc. 

Nitro 

F 

161 

05 

MN  General  Mllls/Henkel  Corp. 

Minneapol i  s 

S 

162 
163 

05 
05 

OH  La  skin/ Poplar  Oil  Co. 
OH  Old  Mill 

Jefferson  Township 
Rock  Creek 

V  R  F 
R 

■ 

O 
0 

161 

07 

KS  Johns'  Sludge  Pond 

Wichita 

V    F 

' 

165 

05 

Wl  Stoughton  City  Landfill 

Stoughton 

D 

166 

09 

CA  Del  Norte  Pesticide  Storage 

Crescent  City 

R 

167 

02 

NJ  Oe  Rewal  Chemical  Co. 

Kingwood  Township 

F 

168 

O'^ 

PA  Middletown  Air  Field 

Middletown 

D 

0 

169 

n? 

NJ  Swope  Oil  &  Chemical  Co. 

Pennsauken 

V  R  F 

0 
0 

170 

01 

GA  Monsanto  Corp.  (Augusta  Plant) 

Augusta 

V 

171 

01 

NH  South  Municipal  Water  Supply  Well 

Peterborough 

F  S 

0 

172 

01 

ME  Winthrop  Landfi 1 1 

Winthrop 

V    F  S 

173 

03 

WV  Ordnance  Works  Disposal  Areas 

Morgantown 

F 

171 

06 

AR  Ceci 1  Lindsey 

Newport 

R 

1 

175 

05 

OH  Zanesville  Well  Field 

Zanesvi 1 le 

V     S 

176 

02 

NY  Suffern  Village  Well  Field 

Vi  1  lage  of  Suffern 

R 

177 

0? 

NY  Endicott  Village  Well  Field 

Vi  1  lage  of  Endicott 

R 

178 

05 

MN  Kummer  Sanitary  Landfill 

BemidJ  i 

R  . 

' 

179 

05 

OH  Sanitary  Landfill  Company  ( IWD) 

Dayton 

D 

180 

05 

Wl  Eau  Claire  Municipal  Well  Field 

Eau  Cla  i  re 

R 

181 

07 

MO  Val ley  Park  TCE 

Va  1 1  ey  Pa  rk 

D 

182 

09 

CA  San  Fernando  Valley  (Area  1) 

Los  Angeles 

D 

183 

01 

GA  Powersvi lie  Si  te 

Peach  County 

R 

181 

05 

Ml  Grand  Traverse  Overall  Supply  Co. 

Grei 1 ickvi 1 le 

F 

185 

05 

Ml  Metamora  Landfi 1 1 

Metamora 

R 

1 

186 

05 

Ml  Whitehall  Municipal  Wells 

Wh  i  teha 1 1 

R 

0 

187 

05 

MN  South  Andover  Site 

Andover 

R 

188 

02 

NJ  Diamond  Alkai  i  Co. 

Newark 

y  R  F  S 

0 

189 

03 

VA  Avtex  Fibers,  Inc. 

Front  Royal 

D 

190 

05 

Ml  Kentwood  Landfill 

Kentwood 

V    F 

191 

05 

Ml  Electrovoice 

Buchanan 

^ 

D 

192 

02 

NY  Katonah  Municipal  Well 

Town  of  Bedford 

R 

0 

*^    STATES'  DESIGNATED  TOP  PRIORITY  S|TES 

V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE;   R  = 
F  =  FEDERAL  ENFORCEMENT;  S  = 

D  =  ACTIONS  TO  BE  DETERMINED. 


f: 


FEDERAL  AND  STATE  RESPONSE; 
STATE  ENFORCEMENT; 


I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAHE  • 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 


C I TY/COUMTY 


RESPONSE    CLEANUP 
CATEGORYf   STATUS* 


GROUP  10  (CON'T) 


*»93 

02 

PR 

U9U 

05 

IN 

U95 

05 

OH 

1496 

05 

Wl 

^9^ 

OH 

TN 

498 

08 

CO 

U99 

05 

OH 

500 

02 

NY 

Fibers  Public  Supply  Wells 
Marion  (Bragg)   Du«p 
Pristine,    Inc. 

Mid-State  Disposal,    Inc.    Landfill 
American  Creosote   (JacKson  Plant) 
Broderick  Wood   Products 
Buckeye  Reclamation 
Preferred  Plating  Corp. 


Jobos 

0 

Ma  r  i  on 

R 

Reading 

R  F 

1 

Cleveland  Township 

R 

Jackson 

R 

0, 

Denve  r 

V    F 

St.  Clairsville 

V    F 

1 

Farmingda le 

0 

CROUP    11 


501 

06 

TX 

502 

08 

UT 

503 

02 

NJ 

501 

05 

IN 

505 

01 

MA 

506 

01 

VT 

507 

02 

NY 

508 

03 

VA 

509 

05 

IL 

510 

02 

NY 

511 

05 

Ml 

512 

09 

CA 

513 

06 

LA 

511 

05 

Ml 

515 

10 

WA 

516 

02 

NJ 

517 

01 

KY 

518 

10 

WA 

519 

05 

Wl 

520 

05 

OH 

521 

05 

Ml 

522 

02 

NY 

523 

03 

PA 

521 

10 

WA 

525 

03 

VA 

Bio- Ecology  Systems,  Inc. 

Monticello  Rad  Contaminated  Props 

Woodland  Route  532  Dump 

American  Chemical  Service,  Inc. 

Salem  Acres 

Old  Springfield  Landfill 

Solvent  Savers 

U.S.  Titanium 

Ga lesburg/Koppers  Co. 

Hooker  (Hyde  Park) 

SCA  Independent  Landfill 

MOM  Brakes 

Bayou  Sorrel  I 

Duel!   ft  Gardner  Landfill 

Mica  Landf i  i I 

Ellis  Property 

Distler  Farm 

Harbor  Island  (Lead) 

Lemberger  Transport  k  Recycling 

E.H.  Schi I  I ing  Landf i I  I 

CI  iff/Dow  Dump 

Clothier  Disposal 

Ambler  Asbestos  Piles 

Queen  City  Farms 

L.A.  Clarke  k   Son 


Grand  Prairie 

R 

0 

Monti  eel lo 

R 

1 

Woodland  Township 

V 

R 

S 

Griffith 

F 

Salem 

0 

Springfield 

V 

F 

0 

Lincklaen 

0 

Piney  River 

F 

S 

0 

Ga  lesburg 

S 

Niagara  Fa  1  Is 

V 

F 

S 

Muskegon  Heights 

s 

Cloverda le 

s 

Bayou  Sorrel  1 

F 

Dal  ton  Township 

D 

Mica 

D 

Evesham  Township 

R 

0 

Jefferson  County 

R 

F 

0 

Seattle 

D 

Franklin  Township 

R 

Hami iton  Township 

R 

1 

Marquette 

F 

Town  of  Granby 

R 

Ambler 

V 

R 

F 

s 

0 

Maple  Va 1  ley 

V 

1 

Spotsylvania  County 

R 

STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
0  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


e:  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAME  * 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 
CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY*   STATUS© 


GROUP  11  (CON'T) 


526 

05 

Wl 

527 

03 

MD 

528 

06 

NM 

529 

09 

CA 

530 

01 

FL 

531 

05 

Ml 

532 

05 

Ml 

533 

02 

NJ 

531 

01 

Rl 

535 

05 

Wl 

536 

05 

IN 

537 

01 

ME 

538 

06 

TX 

539 

02 

NJ 

510 

03 

PA 

511 

03 

PA 

512 

05 

IL 

513 

05 

Ml 

511 

03 

PA 

515 

02 

NJ 

516 

02 

NJ 

517 

02 

NJ 

518 

10 

WA 

519 

05 

Wl 

550 

05 

Ml 

551 
552 
553 
551 
555 
556 
557 
558 


Scrap  Processing  Co.,  Inc. 

Southern  Maryland  Wood  Treating 

Homestake  Mining  Co. 

Beckman  Instruments  ( Portervi I le) 

Dubose  Oi I  Products  Co. 

Mason  County  Landfill 

Cemetery  Dump 

Hopkins  Farm 

Stamina  Mi  I  Is,  Inc. 

Lemberger  Landfill,     Inc. 

Reilly  Tar   (Indianapolis   Plant) 

Pinette's   Salvage  Yard 

Harris   (Farley  Street) 

Wi I  son   Farm 

Old  City  of  York  Landfill 

Modern  Sanitation  Landfill 

Byron  Salvage  Yard 

North  Bronson  Industrial  Area 

Stanley  Kessler 

Imperial  Oi I /Champ ion  Chemicals 

Myers  Property 

Pepe  Field 

Northwest  Transformer 

Sheboygan  Harbor  ft  River 

Ossineke  Ground  Water  Contam 


Med  ford  S 

Ho  I  I ywood  R 

Milan  V   F 

Portervi lie  0 

Cantonment  S 

Pere  Marquette  Twp     R  F 
Rose  Center  R 

Plumstead  Township  0 

North  Smithfield  D 

White  I  aw  S 

Ind  ianapol i  s  F 

Washburn  R 

Houston  V    F 

Plumstead  Township  0 

Seven  Va I  leys  V  S 
Lower  Windsor  Twp  V  '  S 
Byron  R 

Bronson  0 

King  of  Prussia  F 

Morganvi lie  R 

Franklin  Township      R 
Boonton  R 

Everson  R 

Sheboygan  0 

Ossineke  0 


0 
O 


GROUP  12 


03  WV  Fol lansbee  Site 

02  NY  North  Sea  Municipal  Landfill 

09  CA  Koppers  Co., Inc.  (Oroville  Plant) 

09  CA  Louisiana-Pacif ic  Corp. 

05  Ml  South  Macomb  Disposal  (Lf  9  ie  9A) 

05  Ml  U.S.  Aviex 

03  PA  Walsh  Landf i I  I 

02  NJ  Landfill  ft  Development  Co. 


Fol lansbee 
North  Sea 
Orovi I le 
Orovi I le 
Macomb  Township 
Howard  Township 
Honeybrook  Township 
Mount  Hol ly 


I 

0 
0 
0 


I 
O 


D 
D 


»•  STATES'  DESIGNATED  TOP  PRIORITY  SITES 

#•  V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE;   R  = 

F  =  FEDERAL  ENFORCEMENT;  S  = 

0  =   ACTIONS  TO  BE  DETERMINED. 


FEDERAL  AND  STATE  RESPONSE; 
STATE  ENFORCEMENT; 


0: 


I 

0 
C 


IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 


21984 


/  Vol.  n.  Na  111  /  Taeadoy.  June  la  1986  /  Ruleg  Mid  lUgwIttotw 


MPL   EPA 

RANK  RC   ST  SIT£  MAME  • 


NATIOMAL  PfUMITIES  LIST  (BY  RANK) 
CI  TV/COUNTY 


RESPONSE    CLEANUP 
CATECORYf   STATUS* 


559 

02 

NJ 

560 

02 

NY 

561 

02 

NY 

562 

05 

HN 

563 

06 

NM 

56M 

07 

KS 

565 

02 

NJ 

566 

02 

NY 

567 

Oi« 

TN 

568 

05 

HI 

569 

02 

NY 

570 

Ot« 

KY 

571 

03 

PA 

572 

02 

NY 

573 

01 

MA 

571 

05 

OH 

575 

Ot| 

KY 

576 

05 

Ml 

577 

02 

NY 

578 

02 

NY 

579 

01 

MA 

580 

04 

KY 

581 

02 

PR 

582 

07 

KS 

583 

05 

IN 

58«4 

OH 

FL 

585 

OU 

AL 

586 

02 

NJ 

587 

06 

TX 

588 

OU 

SC 

589 

05 

Wl 

590 

05 

Wt 

591 

10 

OR 

592 

02 

NY 

593 

05 

HN 

59M 

05 

Ml 

595 

OH 

SC 

596 

07 

lA 

CROUP  12  <CON'T) 


Upper  Deerfield  Township  Sir 

Hertel  Landfill 

Havi land  Complex 

Adrian  Hunicipal  Well  Field 

AT  k  SF   (Ctovis) 

Strother   Field    Industrial    Park 

Fried    Industries 

American  Thermostat  Co. 

Lewisburg  Dump 

HcGraw  Edison  Corp. 

Coldisc  Recordings,    Inc. 

Ai  nco 

Metal    Banks 

Sarney   Farm 

Rose  Disposal  Pit 

Van  Dale  Junkyard 

B.F.    Goodrich 

Organic  Chemicals,  Inc. 

Volney  Hunicipal  Landfill 

FMC  Corp.  (Dublin  Road  Landfill) 

Sul I i van's  Ledge 

Smith's   Farm 

Junoos   Landf  i  I  I  "^ 

Big  River  Sand  Co. 

Bennett   Stone  Quarry 

Muni  sport   Landfill 

Stauffer  Chem  (LeMoyne  Plant) 

HfcT   Del isa   Landf i I  I 

Crystal    City  Airport 

Geiger   (C  ft  H  01  I ) 

Hoss-AmericanCKerr-HcGee  Oil    Co.) 

Waste   Research  It  Reclamation  Co. 

Could,    Inc. 

Cortese   Landf i I  I 

St.  Louis  River  Site 

Auto  Ion  Chemicals,  Inc. 

Carol  awn.     Inc. 

Hidwest  Hanufacturing/North   Farm 


Upper  Deerfield  Twp 

D 

Platteki II 

0 

Town  of  Hyde  Park 

R 

Adrian 

R 

Clovis 

V 

F 

Cowley  County 

V 

S 

0 

East  Brunswick  Twp 

K 

0 

South  Ca  i  ro 

V 

S 

Lewisburg 

D 

Albion 

V 

s 

Ho  lb rook 

V 

Calvert  City 

V 

Philadelphia 

V 

r 

0 

Amenia 

R 

Lanesboro 

F 

s 

Marietta 

0 

Calvert  City 

V 

Crandvi 1 le 

s 

Town  of  Volney 

V 

R 

s 

0 

Town  of  Shelby 

y 

s 

New  Bedford 

R 

F 

Brooks 

R 

0 

Juncos 

V 

F 

0 

Witchita 

R 

Bloomington 

V 

F 

0 

North  Miami 

D 

Axis 

V 

Asbury  Park 

V 

F 

Crystal  City 

R 

0 

Rantoutes 

R 

Ni Iwaukee 

R 

F 

Eau  CI  a  i  re 

s 

Portland 

V 

1 

VI 1  of  Narrowsburg 

V 

s 

St.  Louis  County 

R 

1 

Kalamazoo 

V 

F 

0 

Fort  Lawn 

V 

R 

F 

0 

Kel logo 

0 

STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEHENT; 
D  =  ACTIONS  TO  BE  DETERHINED. 


R  3  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEHENT; 


9:  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAME 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 


CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY#   STATUS* 


GROUP  12  (CON'T) 


597  03 

598  05 

599  05 

600  02 


601 

602 

603 

60<4 

605 

606 

607 

608 

609 

610 

611 

612 

613 

61(4 

615 

616 

617 

616 

619 

620 

621 

622 

623 

62U 

625 

626 

627 

628 

629 


PA  Berks  Sand  Pit 

Ml  Sparta  Landf  i  II  «.   ... 

IL  ACME  Solvent  (Morristown  Plant) 
NJ  Pomona  Oaks  Residential  Wells 


Long swamp  Township 

Sparta  Township 

Morristown 

Ga I loway  Township 


GROUP  13 


OU 
05 


OU 
01 


03 
07 


FL 
HN 


05  HN 
09  CA 
09   CA 


FL 
HE 


05  Wl 

05  HI 

02  NY 

03  PA 
OU  KY 
08  MT 
02  NY 
05  OH 


PA 
lA 


05  MN 

05  HI 

06  TX 
08  CO 
08  CO 
05  IN 
02  PR 
05  HI 
05  OH 
02  NJ 
02  PR 
05  HN 


Hipps  Road  Landf i 1 1 

Long  Prairie  Ground  Water  Contam 

Wa  i  te  Pa  rk  We  I  I  s 

Intel  Magnetics 

Intel  Corp.  (Santa  Clara  Mi) 

Pepper  Steel  k   Alloys,  Inc. 

O'Connor  Co.  ^        , 

Oconomowoc  Electroplating  Co.  inc 

Rasmussen' s  Dump 

Kenmark  Textile  Corp. 

West  I ine  Site 

Haxey  Flats  Nuclear  Disposal 

Houat  Industries 

Claremont  Polychemical 

Powel I  Road  Landf i 1 1 

Croydon  TCE 

Vogel  Pa Int  fc  Wax  Co. 

Kurt  Manufacturing  Co. 

Ionia  City  Landf i I  I 

Koppers  Co.,  Inc.  (Texarkana  Pit) 

Lincoln  Park 

Smuggler  Mounta  in 

Wedzeb  Enterprises,  Inc. 

GE  Wi  ring  Devices 

Avenue  "E"  Ground 

New  Lyme  Landf i I  I 

Woodland  Route  72 

RCA  Del  Car i be 

Koch  Refining  Co./N-Ren  Corp. 


Water  Contam in 
Dump 


Duval  County 

Long  Prairie 

Waite  Park 

Santa  Clara 

Santa  Clara 

Med  I ey 

Augusta 

Ashippin 

Green  Oak  Township 

Farmingda le 
West  I ine 

Hillsboro 

Co  I umbus 

Old  Bethpage 

Dayton 

Croydon 

Orange  City 

F  r  i  d I ey 

Ionia 

Texarkana 

Canon  City 

Pitkin  County 

Lebanon 

Juana  Diaz 

Traverse  City 

New  Lyme 

Woodland  Township 

Ba reel  one ta 

Pine  Bend 


V  R 
R 


R 
R 
R 


R  F 
V  R 
R 
R 


R 
R 


V 
V 

V 

V 

R 
V  R 


D 
D 


S 
S 


S 
S 
S 


I 
0 


O 
I 
0 


F  =  FEDERAL  ENFORCEHENT;  S  =  STATE  ENFORCEMENT. 

D  =  ACTIONS  TO  BE  DETERHINED. 

m      I  -  IMPIFMFNTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 

•'A  -  AnfoShORE  OPERABLE  UNITS  COHPLETED.  OTHERS  HAY  BE  UNDERWAY; 

?  :  ?!1Il?5e!I?JtiSn  aJ?IVITY  COHPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAME  ♦ 


NATIONAL  PRIORITICS  LIST  (BY  RANK) 
i  CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORY*   STATUS© 


630 

03 

PA 

631 

05 

Wl 

632 

10 

OR 

633 

05 

Ml 

63t| 

05 

Ml 

635 

03 

PA 

636 

03 

DE 

637 

03 

DE 

638 

014 

TN 

639 

05 

OH 

6*40 

06 

AR 

614  1 

02 

NY 

6142 

02 

NY 

643 

03 

DE 

614 14 

05 

Ml 

6145 

03 

PA 

6146 

03 

VA 

6147 

03 

DE 

6148 

03 

MD 

6149 

02 

NY 

650 

03 

DE 

GROUP  13  (CON'TJ 


B rod head  Creek 

Fadrowski    Drum  (lisposa 

United  Chrome  Products,    Inc. 

Anderson  Developflient  Co. 

Shiawassee  Ri vir 

Taylor  Borough  Dump 

Ha  I  by  Chemica I  Co. 

Harvey  tc   Knott  Drum,  Inc. 

Ca I laway  Pits 

Big  D  Campground 

Midland    Products 

Robintech,     Inc./Nationa I    Pipe  Co. 

BEC   Trucking 

Wi  Idcat   Landfi I  I 

Burrows   Sanitation 

Blosenski    Landfi I  I 

Rhinehart   Tire   Fire  Dump 

Delaware  City   PVC   Plant 

Limestone  Road 

Hooker  ( 102nd  Street) 

New  Castle  Steel 


Stroudsburg 

R 

F 

0 

Frank  1  in 

D 

Co  rva  Mis 

R 

Adrian 

R 

Howel 1 

D 

Taylor  Borough 

^l 

o 

New  Castle 

D 

K  i  rkwood 

R 

0 

Ca 1  1  away 

R 

F 

-0 

Kingsvi 1 le 

y 

Ola/Birta 

R 

Town  of  Vesta  1 

R 

Town  of  Vesta  1 

0 

Dover 

R 

Hartford 

V 

R 

0 

West  Cain  Township 

F 

Frederick  County 

V 

R 

F 

0 

De 1 awa  re  C  i  ty 

V 

F 

Cumberland 

R 

0 

Niagara  Fa  1 1 s    ' 

V 

F 

S 

New  Castle  County 

D 

CROUP  1U 


651 

06 

NM 

652 

06 

AR 

653 

09 

CA 

6514 

01 

MA 

655 

014 

AL 

656 

02 

NY 

657 

02 

NY 

658 

014 

FL 

659 

05 

OH 

660 

04 

NC 

661 

05 

IN 

662 

03 

MD 

United   Nuclear  Corp. 
Industrial    Waste  Control 
Cettor  Chemical   Works 
Haverhill    Municipal    Landfill 
Perdido  Ground  Water  Contan 
Marathon  Battery  Corp. 
Colesvi I le  Mun jcipa I    Landfill 
Yellow  Water  Road   Dump 
Skinner  Landfi 1 1 
Chemtronics,    Inc. 
M I DCO    I  I 
Kane  ft  Lombard  Street  Drums 


Church  Rock 

F 

Fort  Smith 

F 

Hoopa 

R 

0 

Haverhi 1 1 

D 

Perdido 

V 

0 

Cold  Springs 

K 

Town  o€  Colesvi 1 le 

0 

0 

Ba  t  dw  i  n 

R  F 

0 

West  Chester 

R 

1 

Swannanoa 

V  R 

0 

Gary 

R  F 

o 

Baltimore 

R 

0 

STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  «  STATE  ENFORCEMENT; 


••  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
■  0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACT'VITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 
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NPL   EPA 

RANK  RG   ST  SITE  NAME  • 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 


CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORYf   STATUS* 


GROUP  1U  (CON'T) 


663 

07 

MO 

66U 

10 

WA 

665 

06 

TX 

666 

05 

OH 

667 

06 

LA 

668 

09 

CA 

669 

09 

CA 

670 

05 

MN 

671 

03 

VA 

672 

01 

MA 

673 

03 

PA 

6714 

01 

MA 

675 

03 

MO 

676 

10 

WA 

677 

05 

IN 

678 

05 

IN 

679 

10 

ID 

680 

01 

NH 

681 

03 

PA 

682 

09 

CA 

683 

02 

NJ 

6814 

05 

Wl 

685 

02 

NJ 

686 

02 

NJ 

687 

05 

Wl 

688 

07 

MO 

689 

09 

CA 

690 

09 

CA 

691 

10 

WA 

692 

10 

WA 

693 

10 

WA 

6914 

06 

OK 

695 

66 

TX 

696 

05 

MN 

697 

06 

TX 

698 

02 

NJ 

699 

03 

PA 

700 

03 

PA 

Shenandoah  Stables 

Silver  Mountain  Mine 

Petro-Chemical    (Turtle  Bayou) 

Republic   Steel    Corp.    Quarry 

Bayou  Bonfouca 

Intel    Corp.    (Mountain  View  Plant) 

Raytheon  Corp. 

Agate   Lake   Scrapyard 

Saltville  Waste  Disposal    Ponds 

Shpack   Landfi I  I 

Kimberton   Site 

Norwood    PCBs 

Middletown   Road   Dump 

Pesticide   Lab   (Yakima) 

Lemon   Lane   Landfi I  I 

Tri-State   Plating 

Arrcom   (Drexler  Enterprises) 

Coakley  Landfi I  I 

Fischer  ft  Porter  Co.  ^ 

Jibboom  Junkyard 

A.  0.  Polymer 

Wausau  Ground  Water  Contamination 

Dover  Municipal  Well  U 

Rockaway  Township  Wells 

Delavan  Municipal  Well  #<l 

North-U  Drive  Well  Contamination 

San  Gabriel  Valley  (Area  3) 

San  Gabriel  Valley  (Area  U) 

American  Lake  Gardens 

Greenacres  Landfill 

Northside  Landfi I  I 

Sand  Springs  Petrochemical  Cmplx 

Pesses  Chemical  Co. 

East  Bethel  Demolition  Landfill 

Triangle  Chemical  Co. 

PJP  Landfi  I  I 

Cra  ig   Farm  Drum 

Voortman   Farm 


Moscow  Mills 
Loom  is 

R 

t) 

Liberty  County 

R- 

Elyria 

D 

S 1 i  de 1 1 

R  F 

1 

Mounta  in  View 

F 

Mountain  View 

F 

1 

Fairview  Township 

R 

0 

Saltvi 1 le 

R 

0 

Norton/Attleboro 

O 

Kimberton  Borough 

0 

0 

Norwood 

R 

0 

Annapol 1 s 

R  F 

o 

Yakima 

D 

Bloomington 

V    F 

1 

Columbus 

0 

Rathdrum 

R 

North  Hampton 

V  R 

S 

Warminster 

V    F 

0 

Sacramento 

R 

Sparta  Township 

R 

Wausau 

R 

0 

Dover  Township 

R 

Rockaway 

D 

0 

Delavan 

S 

Sp  r  i  ng  r  i  e  1  d 

R 

0 

Alhambra 

R 

La  Puente 

R 

Tacoma 

V  R  F 

1 

Spokane  County 

R 

Spokane 

R 

0 

Sand  Springs 

R  F 

0 

Fort  Worth 

R 

0 

East  Bethel  Township 

0 

Bridge  City 

R 

0 

Jersey  City 

R 

s 

0 

Pa  rke  r 

0 

0 

Upper  Saucon  Twp 

R 

STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


%•  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 


\ 
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NPL   EPA  • 

RANK  RG   ST  SITE  NAME  • 


NATIONAL  PRIORITIES  LIST  (BY  RANK) 
CITY/COUNTY 


RESPONSE   CLEANUP 
CATECORYf   STATUS* 


GROUP  15 


701  05   IL  Belvldere  Municipal  Landfill      Belvidere 

702  07  MO   Bee  Cee  Manufacturing  Co.         Maiden 

703  03  PA  Lansdowne  Radiation  Site         Lansdowne 


R 
R 


STATES'  DESIGNATED  TOP  PRIORITY  SITES 
V  =  VOLUNTARY  OR  NEGOTIATED  RESPONSE; 
F  =  FEDERAL  ENFORCEMENT; 
D  =  ACTIONS  TO  BE  DETERMINED. 


R  »  FEDERAL  AND  STATE  RESPONSE; 
S  *  STATE  ENFORCEMENT; 


«-  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
*  0  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 

NUMBER  OF  NPL  SITES:  703 

|FR  Doc.  88-12003  Filed  6-9-S6;  8:45  amj 
aiujNacooc  (sao-w-c 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  300 

[SW-FRL-2969-S] 

Amendn^ent  to  National  Oil  and 
Hazardous  Substances  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  Rules. 

SumMARY:  The  Environmental  Protection 
Agency  ("EPA")  is  proposing  the  fifth 
update  to  the  National  Priorities  List 
("NPL").  This  update  contains  45  sites. 
The  NPL  is  Appendix  B  to  the  National 
Oil  and  Hazardous  Substances 
Contingency  Plan  ("NCP"),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA")  and  Executive 
Order  12316.  CERCLA  requires  that  the 
NPL  be  revised  at  least  annually. 
Today's  notice  proposes  the  fiftti  major 
revision  to  the  NPL. 

These  sites  are  being  proposed 
because  they  meet  the  eligibihty 
requirements  of  the  NPL.  EPA  has 
included  on  the  NPL  releases  and 
threatened  releases  of  designated 
hazardous  substances,  as  well  as 
"pollutants  or  contaminants"  which  may 
present  an  imminent  and  substantial 
danger  to  the  public  health  or  welfare. 
This  notice  provides  the  public  with  an 
opportunity  to  comment  on  placing  these 
45  sites  on  the  NPL 
DATE:  Comments  may  be  submitted  on 
or  before  August  11, 1986. 

ADDRESSES:  Comments  may  be  mailed 
to  RuBsel  H.  Wyer,  Director,  Hazardous 
Site  Control  Division  (Attn:  NPL  Staff), 
Office  of  Emergency  and  Remedial 
Response  (WH-548E).  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460. 

Addresses  for  the  Headquarters  and 
Regional  dockets  are  provided  below. 
The  contents  of  these  dockets  are 
described  in  Section  I  of  the 
Supplementary  information. 
Denise  Sines,  Headquarters,  U.S.  EPA 
CERCLA  Docket  Office,  Waterside 
MalL  Subbasement  401  M  Street 
S.W..  Washington  DC  20460,  202/382- 
3046 
Peg  Nebon.  Region  1.  U.S.  EPA  Library, 
Room  E121,  John  F.  Kennedy  Federal 
Bldg..  Boston.  MA  02203,  617/223-5791 
Carole  Petersen,  Region  2.  Site 
Investigation  &  Compliance  Branch.  26 
Federal  Plaza.  7th  Floor,  Room  737, 
New  York,  NY  10278.  212/264-8677 


Diane  McCreary.  Region  3,  U.S.  EPA 

Library.  5th  Floor.  841  Chestnut  Bldg.. 

9th  &  Chestnut  Streets.  Philadelphia, 

PA  19107.  215/597-0580 
Gayle  Alston.  RJegion  4,  U.S.  EPA 

Library.  Room  G-6,  345  Courtland 

Street  N.E.,  Atlanta,  GA  30365.  404/ 

347-4216 
Lou  Tilley.  Region  5,  U.S.  EPA  Library, 

16th  Floor,  230  South  Dearborn  Street, 

Chicago,  IL  60604,  312/353-2022 
Barry  Nash,  Region  6,  InterFirst  II  Bldg., 

1201  Elm  Street,  Dallas.  TX  75270. 

214/767-4075 
Connie  McKenzie,  Region  7,  U.S.  EPA 

Library,  726  Minnesota  Avenue, 

Kansas  City,  KS  66101,  913/236-2828 
Dolores  Eddy,  Region  8,  U.S.  EPA 

Library,  999 16th  Street  Suite  1300, 

Denver,  CO  80202-2413,  303/293-1444 
Jean  Circiello,  Region  9,  U.S.  EPA 

Library,  6th  Floor,  215  Fremont  Street. 

San  Francisco,  CA  94105.  415/974- 

8076 
Joan  Shafer.  Region  10,  U.S.  EPA,  11th 

noor,  1200  6th  Avenue,  Mail  Stop  525, 

Seattle,  WA  98101.  206/442-4903 
FOR  FURTHER  INFORMATION  CONTACT: 
Trudi  J.  Fancher,  Hazardous  Site  Control 
Division,  Office  of  Emergency  and 
Remedial  Response  (WH-548E). 
Environmental  Protection  Agency,  401  M 
Street  S.W..  Washington,  D.C.  20460. 
Phone  (800)  424-9346  (or  382-3000  in  the 
Washington,  D.C,  metropolitan  area). 
SUPPLEMENTARY  INFORMATION: 
Table  of  Conlenta 

I.  introduction. 

II.  Purpose  of  the  NPL 

III.  NPL  Update  Process  and  Schedule. 

IV.  Eligibility. 

V.  Contents  of  tiie  Proposed  Fifth  NPL 

Update. 

VI.  Regulatory  Impact  Analysis. 

Vn.  Regulatory  Flexibility  Act  Analysis. 

I.  Introduction 

Pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9601-9657 
("CERCLA"  or  "the  Act")  and  Executive 
Order  12316  (46  FR  42237.  August  20, 
1981),  the  Environmental  Protection 
Agency  ("EPA"  or  "the  Agency") 
promulgated  the  revised  National 
Contingency  Plan  ("NCF"),  40  CFR  Part 
300.  on  July  16, 1982  (47  FR  31180).  EPA 
promulgated  further  revisions  to  the 
NCP  on  September  16, 1985  (50  FR 
37624)  and  November  20, 1985  (50  FR 
47912).  These  amendments  to  the  NCP 
implement  the  responsibilities  and 
authorities  created  by  CERQ^A  to 
respond  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants. 

Section  105(8)(A)  of  CERCLA  requires 
that  the  NCP  include  criteria  for 


determining  priorities  among  releases  or 
threatened  releases  throughout  the 
United  States  for  the  purpose  of  taking 
remedial  action  and,  to  the  extent 
practicable,  taking  into  account  the 
potential  urgency  of  such  action,  for  the 
purpose  of  taking  removal  action. 
Removal  action  involves  cleanup  or 
other  actions  that  are  taken  in  response 
to  emergency  conditions  or  on  a  short- 
term  or  temporary  basis  (CERCLA 
section  101(23)).  Remedial  action  tends 
to  be  long  term  in  nature  and  involves 
response  actions  which  are  consistent 
witii  a  permanent  remedy  for  a  release 
(CERCLA  section  101(24)).  Criteria  for 
determining  priorities  are  included  in 
the  Hazard  Ranking  System  ("HRS"). 
which  EPA  promulgated  as  Appendix  A 
of  the  NCP  (47  FR  31219.  July  16, 1982). 

Section  105(8)(B)  of  CERCLA  requires 
that  the  statutory  criteria  be  used  to 
prepare  a  list  of  national  priorities 
among  the  known  releases  or  threatened 
releases  throughout  the  United  States, 
and  that  to  the  extent  practicable,  at 
least  400  sites  be  designated 
individually.  CERCLA  requires  that  this 
National  Priorities  List  ("NPL")  be 
included  as  part  of  the  NCP.  Today,  in 
this  notice,  EPA  is  proposing  to  add  45 
sites  to  the  t'iPL,  bringing  the  total 
number  of  proposed  sites  to  185.  On 
March  7. 1986  (51  FR  7935),  EPA 
published  a  notice  to  delete  8  sites  from 
the  NPL,  resulting  in  a  final  NPL  of  533 
sites.  In  a  separate  notice  today,  EPA  is 
promulgating  170  sites,  resulting  in  a 
final  NPL  of  703  sites.  TTie  total  number 
of  final  and  proposed  NPL  sites  is  now 
888.  EPA  is  proposing  to  include  on  the 
NPL  sites  at  which  there  are  or  have 
been  releases  or  threatened  releases  of 
hazardous  substances,  or  of  "pollutants 
or  contaminants."  Hie  discussion  below 
may  refer  to  "releases  or  threatened 
releases"  simply  as  "releases." 
"facilities,"  or  "sites." 

This  Federal  Register  notice  proposing 
45  sites  to  the  NPL  opens  the  formal  60- 
day  public  comqient  period.  Comments 
may  be  mailed  to  Russel  H.  Wyer. 
Director,  Hazardous  Site  Control 
DivUion  (Attn:  NPL  Staff],  Office  of 
Emergency  and  Remedial  Response 
(WH-548E),  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
D.C.  20460.  The  Headquarters  public 
docket  for  the  fifth  update  to  the  NPL 
will  contain:  Hazard  Ranking  System  - 
(HRS)  score  sheets  for  each  proposed 
site;  a  Documentation  Record  for  each 
site  describing  the  information  used  to 
compute  the  scores;  and  a  list  of 
document  references.  The  Headquarters 
public  docket  is  located  in  EPA 
Headquarters,  Waterside  Mall 
subbasement,  401  M  Street  SW., 
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Washington,  D.C.  2046a  and  is  available 
for  viewing  by  appointment  only  from 
9:00  a.m.  to  4KX)  p.m..  Monday  through 
Friday  excluding  holidays.  Requests  for 
copies  of  the  docurtents  from  the 
Headquarters  public  docket  should  be 
directed  to  the  EPA  Headquarters 
docket  office.  The  HRS  score  sheets  and 
the  Documentation  Record  for  each  site 
in  a  particular  EPA  Region  will  be 
available  for  viewing  in  that  Regional 
Office  when  this  notice  is  published. 
These  Regional  dockets  will  also 
contain  doctmients  referenced  in  the 
Documentation  Record  which  contain 
the  background  data  EPA  relied  upon  In 
calculating  or  evaluating  the  HRS 
scores.  Copies  of  these  background 
documents  may  be  viewed  in  the 
appropriate  Regional  Office,  and  copies 
may  be  obtained  from  the  Region. 
Documents  with  some  relevance  to  the 
scoring  of  each  site,  but  which  were  not 
used  as  references,  may  also  be  viewed 
and  copied  by  arrangement  with  the 
appropriate  EPA  Regional  Office.  An 
informal  written  request,  rather  than  a 
formal  request,  should  be  the  ordinary 
procedure  for  obtaining  copies  of  any  of 
these  doctmients.  Requests  for  HRS 
score  sheets  and  Dociunentation 
Records  siiould  be  directed  to  either 
Headquarters  or  the  appropriate 
Regional  Office  docket.  Requests  for 
background  documents  should  be 
directed  to  the  appropriate  Regional 
Superfund  Branch  Office. 

Comments  submitted  to  Headquarters 
during  the  60-day  public  comment 
period  may  be  viewed  only  in  the 
Headquarters  docket  during  the 
comment  period.  A  complete  set  of 
comments  pertaining  to  sites  in  a 
particular  EPA  Region  will  be  available 
for  viewing  in  the  Regional  Office 
docket  approximately  one  week 
following  the  close  of  the  formal 
comment  period.  Comments  received 
after  the  close  of  the  comment  period 
will  be  available  at  Headquarters  and  in 
the  appropriate  Regional  Office  docket 
on  an  "as  received"  basis.  An  informal 
written  request,  rather  than  a  formal 
request,  should  be  the  ordinary 
procedure  for  obtaining  copies  of  these 
comments.  Addresses  for  the 
Headquarters  and  Regional  Office 
dockets  are  provided  in  the  summary. 

n.  Purpose  of  the  NFL 

The  primary  purpose  of  the  NPL  is 
stated  in  the  legislative  history  of 
CERCLA  (Report  of  the  Committee  on 
Environment  and  Public  Works.  Senate 
Report  No.  96-848.  96th  Cong..  2d  Sess. 
60(1980)): 

The  priority  lists  serve  primarily 
informational  purposes,  identifying  for  the 


States  and  the  public  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or  site 
on  the  list  does  not  in  itself  reflect  a  judgment 
of  the  activities  of  its  owner  or  operator,  It 
does  not  require  those  persons  to  undertake 
any  action,  nor  does  it  assign  liability  to  any 
person.  Subsequent  government  action  in  the 
form  of  remedial  actions  or  enforcement 
actions  will  be  necessary  in  order  to  do  so, 
and  these  actions  will  be  attended  by  all 
appropriate  procedural  safeguards. 

The  purpose  of  the  NPL,  therefore,  is 
primarily  to  serve  as  an  informational 
tool  for  use  by  EPA  In  identi^ng  sites 
that  appear  to  present  a  significant  risk 
to  public  health  or  the  environment.  The 
initial  identification  of  a  site  for  the  NPL 
is  intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation,  to  assess  the  nature  and 
extent  of  the  public  health  and 
environmental  risks  associated  with  the 
site,  and  to  determine  what  CERCLA- 
financed  remedial  action(s).  if  any. 
many  be  appropriate.  Inclusion  of  a  site 
on  the  NPL  does  not  establish  that  EPA 
necessarily  will  undertake  remedial 
actions.  Moreover,  listing  does  not 
require  any  action  of  any  private  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
In  addition,  a  site  need  not  be  on  the 
NPL  to  be  the  subject  of  CERCLA- 
financed  removal  actions,  remedial 
investigations/feasibility  studies,  or 
actions  brought  pursuant  to  sections  106 
or  107(a)(4)(B)  of  CERCLA. 

In  addition,  although  the  HRS  scores 
used  to  place  sites  on  the  NPL  may  be 
helpful  to  the  Agency  in  determining 
priorities  for  cleanup  and  other  response 
activities  among  sites  on  the  NPL,  EPA 
does  not  rely  on  the  scores  as  the  sole 
means  of  determining  such  priorities,  as 
discussed  below.  The  information 
collected  to  develop  HRS  scores  is  not 
sufficient  in  itself  to  determine  the 
appropriate  remedy  for  a  particular  site. 
EPA  relies  on  further,  more  detailed 
studies  to  determine  what  response,  if 
any.  is  appropriate.  These  studies 
evaluate  more  fully  the  extent  of  the 
contamination  in  terms  of  area  and 
severity,  and  the  risk  to  affected 
populations  and  the  environment.  These 
Studies  also  consider  the  cost  to  correct 
problems  at  the  site  and  the  response 
actions  that  have  been  taken  by 
potential  responsible  parties  or  others. 
Decisions  on  the  type  and  extent  of 
action  to  be  taken  at  these  sites  are 
made  in  accordance  with  the  critieria 
contained  in  Subpart  F  of  the  NCP.  After 
conducting  these  additional  studies, 
EPA  may  conclude  that  it  is  not 
desirable  to  conduct  response  action  at 
some  sites  on  the  NPL  because  of  more 
pressing  needs  at  other  sites.  Given  the 


limited  resources  available  in  the 
Hazardous  Substance  Response  Trust 
Fund  established  under  CERCLA,  the 
Agency  must  carefully  balance  the 
relative  needs  for  response  at  the 
numerous  sites  it  has  studies.  Also,  it  is 
possible  that  EPA  will  conclude  after 
further  analysis  that  the  site  does  not 
warrant  response  action. 

DL  NPL  Update  Process  and  Schedule 

Pursuant  to  section  105(8)(B)  of 
CERCLA,  42  U.S.C.  9605(8)(B),  EPA  is 
required  to  establish,  as  part  of  the  NCP, 
a  priority  list  of  sites.  The  NPL  fulfills 
that  obligation.  The  purpose  of  this 
notice  is  to  propose  the  addition  of  45 
new  sites  to  the  NPL 

CERCLA  requires  that  the  NPL  be 
revised  at  least  once  per  year. 
Accordingly,  EPA  published  the  first 
NPL  on  September  8, 1983  (48  FR  40658), 
containing  406  sites.  The  NPL  has  been 
amended  several  times  since  then, 
including  the  addition  of  170  sites  which 
are  promulgated  elsewhere  in  today's 
Federal  Register  (see  49  FR  19480,  May 
8, 1984;  49  FR  37070.  September  21. 1984: 
50  FR  6320,  February  14, 1985;  and  50  FR 
37630,  September  16, 1985)  (51  FR  7935). 
The  NPL  now  includes  703  final  sites. 
The  Agency  has  periodically  propose 
major  additions  to  the  NPL  (see  49  FR 
40320,  October  15, 1984;  50  FR  14115, 
April  10, 1985;  50  FR  37950,  September 
18. 1985). 

In  addition  to  these  periodic  updates, 
it  is  sometimes  desirable  in  rare 
instances  to  propose  or  promulgate 
separately  individual  sites  on  the  NPL 
because  of  the  apparent  need  for 
expedited  remedial  activities.  This 
occurred  in  the  case  of  the  proposal  of 
Times  Beach,  Missouri  (48  FR  9311. 
March  4. 1983).  the  promulgation  of  four 
San  Gabriel  Valley,  California,  sites  (49 
FR  19480.  May  8. 1984),  the  promulgation 
of  two  New  Jersey  radium  sites  in  Glen 
Ridge  and  Montclair/West  Orange  (50 
FR  6320,  February  14, 1985),  and  the 
promulgation  of  the  Lansdowne 
Radiation  site,  Lansdowne, 
Pennsylvania  (50  FR  37630,  September 
16, 1985). 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  The  principal 
mechanism  is  the  application  of  the 
HRS.  Those  sites  that  score  28.50  or 
greater  on  the  HRS,  and  which  are 
otherwise  eligible,  are  proposed  for 
listing.  In  addition.  States  may  designate 
a  single  site  as  the  State  top  priority.  In 
rare  instances.  EPA  may  utilize  the 
listing  provision  promulgated  as 
i  300.66(b)(4)  of  the  NCP  (50  FR  37624. 
September  16,1985). 

Section  300.66(b)(4)  of  the  NCP  allows 
certain  sites  with  HRS  scores  below 


28.50  to  be  eligible  for  the  NPL.  These 
sites  may  qualify  for  the  NPL  if  all  of  the 
following  occur: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  of  the  U.S. 
Department  of  Health  and  Human 
Services  has  issued  a  health  advisory 
which  recommends  dissociation  of 
individuals  from  the  release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

The  Lansdowne  Radiation  site  was 
added  to  the  NPL  (50  FR  37630, 
September  16, 1985)  pursuant  to  this 
section  of  the  NCP. 

As  with  the  establishment  of  the 
initial  NPL  and  subsequent  revisions. 
States  have  the  primary  responsibility 
for  selecting  and  scoring  sites  that  are 
candidates  and  submitting  the  candidate 
sites  to  the  EPA  Regional  Offices.  For 
each  proposed  NPL  update.  EPA  informs 
the  States  of  the  closing  dates  for 
submission  of  candidate  sites  to  EPA. 
The  EPA  Regional  Offices  then  conduct 
a  quality  control  review  of  the  States' 
candidates  sites.  After  conducting  this 
review,  the  EPA  Regional  Offices  submit 
candidate  sites  to  EPA  Headquarters. 
The  Regions  may  include  candidate 
sites  in  addition  to  those  submitted  by 
States.  In  reviewing  these  submissions, 
EPA  Headquarters  conducts  further 
quality  assurance  audits  to  ensure 
accuracy  and  consistency  among  the 
various  EPA  and  State  offices 
participating  in  the  scoring. 

This  Federal  Register  notice  lists  sites 
that  EPA  is  proposing  to  add  to  the  NPL. 
These  proposed  additions  of  43  non- 
Federal  sites  and  2  Federal  sites,  are 
listed  in  Tables  1  and  2  immediately 
following  this  Preamble. 

Public  Comment  Period 

EPA  requests  public  comment  on 
these  proposed  additions.  Comments 
will  be  accepted  for  60  days  following 
publication  of  this  notice  in  the  Federal 
Register.  EPA  is  also  soliciting 
comments  on  two  Federal  facilities  that 
have  HRS  scores  28.50  or  higher,  and 
which  are  now  eligible  for  the  NPL 
pursuant  to  the  NCP  amendments  of 
November  20, 1985  (50  FR  47912). 
Section  IV  of  this  Preamble  includes  a 
discussion  of  EPA's  Federal  facilities 
policy. 

The  "AOORCSSES"  portion  of  this 
notice  contains  information  on  where  to 
obtain  documents  relating  to  the  scoring 
of  the  45  proposed  sites.  After 
considering  the  relevant  comments 
received  during  the  comment  period. 


EPA  will  add  to  the  NPL  all  proposed 
sites  that  meet  EPA's  criteria  for  listing. 
In  past  NPL  rulemakings,  EPA  has 
considered  comments  received  after  the 
close  of  the  comment  period.  Because 
the  Agency  has  now  increased  the 
frequency  of  NPL  rulemakings,  EPA  may 
no  longer  have  the  opportunity  to 
consider  late  comments. 

IV.  Eligibility 

CERCLA  restricts  EPA's  authority  to 
respond  to  certain  categories  of  releases 
and  expressly  excludes  some 
substances  from  the  definition  of 
release.  In  addition,  as  a  matter  of 
policy,  EPA  may  choose  not  to  use 
CERCLA  to  respond  to  certain  types  of 
releases  because  other  authorities  can 
be  used  to  achieve  cleanup  of  these 
releases.  Preambles  to  previous  NPL 
rulemakings  have  discussed  examples  of 
these  policies.  See.  e.g..  48  FR  40658 
(September  8. 1983):  49  FR  37070 
(September  21. 1984);  and  49  FR  40320 
(October  15, 1984).  Generally,  this 
proposed  update  continues  these  past 
eligibility  policies.  The  policy  regarding 
Federal  facilities  is  relevant  to  this 
update,  and  is  discussed  below. 

Federal  Facility  Releases 

CERCLA  section  111(e)(3)  prohibits 
use  of  the  Trust  Fund  for  remedial 
actions  at  Federally-owned  facilities, 
and  until  the  November  20. 1985. 
amendments  to  the  NCP  (50  FR  47912). 
§  300.66(e)(2)  of  the  NCP  prevented  the 
placing  of  Federal  facilities  on  the  NPL. 
Section  300.66(e)(2)  of  the  NCP  has  now 
been  deleted,  removing  the  prohibition 
of  listing  Federal  facilities  on  the  NPL. 

Prior  to  proposal  of  NPL  Update  #2 
(49  FR  40320,  October  15. 1984),  EPA  did 
not  propose  for  listing  any  site  on  the 
NPL  where  the  release  resulted  solely 
from  a  Federal  facility  regardless  of 
whether  contamination  remained  on-site 
or  migrated  off-site.  However,  based  on 
public  comments  received  from  previous 
NPL  announcements,  EPA  proposed  36 
Federal  facilities  for  NPL  Update  #2. 
EPA  did  not  plan  to  promulgate  the  36 
Federal  facilities  unless  the  NCP  was 
revised  to  permit  the  placing  of  Federal 
facilities  on  the  NPL 

In  Updates  #3  (50  FR  14115.  April  10. 
1985),  and  #4  (50  FR  37950.  September 
18. 1985),  the  Agency  did  not  include  any 
additional  Federal  facilities  in  the 
proposed  rule  because  the  NCP 
amendments  had  not  been  promulgated. 
However,  six  Update  #3  Federal 
facilities  and  three  Update  #4  Federal 
facilities  which  met  the  criteria  for 
proposal  were  named  in  the  preambles 
of  those  updates.  For  #5.  the  Agency  is 
proposing  two  Federal  facilities  listed  in 
Table  2  and  requests  comments  on  the 


scoring  of  these  sites.  The  Agency 
intends  to  promulgate  Federal  facilities 
which  have  been  proposed  or  identified 
in  the  preambles  of  previous  updates  in 
future  NPL  rulemakings. 

Individual  Site  Issues 

Silver  Bow  Creek/Butte  Area  Site — 
Butte.  Montana.  The  Agency  believes 
that  the  existing  Silver  Bqw  Creek  NPL 
site  in  Butte,  Montana,  and  the  Butte 
Area  should  be  considered  as  one  site. 
In  order  to  assess  the  appropriateness  of 
this  decision,  the  Agency  solicits 
comments  on  the  expansion  of  the  Silver 
Bow  Creek  site,  and  will  evaluate 
comments  received  before  proceeding 
with  any  Fund-financed  remedial 
actions  in  the  Butte  Area. 

At  the  time  of  listing  on  the  NPL  (48 
FR  40658,  September  8. 1983),  the  Silver 
Bow  Creek  site  was  characterized  as 
approximately  28  stream  miles. 
Preliminary  evaluation  of  data  from  the 
remedial  investigation/feasibility  study 
(RI/FS)  indicates  that  sources  upstream 
of  the  existing  Silver  Bow  Creek  site  are 
contributing  to  contamination  in  the 
creek.  EPA  considered  two  options  for 
dealing  with  the  upstream  problems — 
proposing  a  separate  Butte  Area  Site  or 
expanding  the  existing  Silver  Bow  Creek 
site.  The  Butte  Area  was  scored 
separately;  however,  the  Agency 
believes  it  is  more  appropriate  to 
expand  the  Silver  Etow  Creek  site  to 
include  the  Butte  Area. 

A  thorough  analysis  of  the 
relationship  between  the  Silver  Bow 
Creek  site  and  the  Butte  Area  led  EPA  to 
conclude  that  the  geographical 
relationship  of  the  headwaters  of  Silver 
Bow  Creek  (which  originate  a  short 
distance  upstream  of  the  Silver  Bow 
Creek  drainage  area)  and  the  portion  of 
the  Silver  Bow  Creek  downstream  of  the 
City  of  Butte  favors  treating  these  areas 
as  one  site  under  CERCLA.  In  addition. 
EPA  decided  to  analyze  the  nature  and 
extent  of  contamination  under  one 
comprehensive  RI/FS  because  it 
appears  that  contamination  from  both 
areas  threatens  the  same  surface  water 
body  and  the  same  target  population. 
The  geographic  relationship  of  the  two 
areas  suggests  that  the  Butte  Area  is  a 
major  source  of  contamination  to  the 
Silver  Bow  Creek,  which  is  the  major 
receiving  water  body  for  mining 
discharges  and  drainage  from  the  Butte 
Area.  EPA  treats  sources  of  and  extent 
of  contamination  at  other  sites  in  this 
way  and  concluded  that  it  was  logical  to 
evaluate  the  Butte  Area  and  the  Silver 
Bow  Creek  site  together.  Adding  the 
Butte  Area  does  not  greatly  expand  the 
site  geographically.  Documents 
supporting  the  technical  justification  for 
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expanding,  the  Silver  Bow.  Cie«k  NFL 
site  toindude  tbe  Butte  Area  are; 
available  in  Ilie  pubdic  dockeL 

BuUerMIne  Tuaoe^PiUaloa,. 
Pennsylvania.  The  Batkr  MinrlSmiial.. 
situated  in  a  popufa ted  area  of 
Pittstown,  Pennsylvania,  is  » iain« 
dischaigp  tiuuiel  designed  to  draiaaoid 
mine  waste  into  tbe  Susq^iehanna  River. 
The  tunnel' is  honeycombed  with- 
boreholes  and  shafts.  In  addition  to 
mine  drainage,  the  disposal  of 
hazardous  materials  into  the  tunnel,  is 
also  suspected. 

In  luTy  1979,  EPA.initia(ed  an 
emergency  response  action  at:  the  site 
under  section  311  of  the  Qean  Water 
Act  beeaase  of  a  release  of  oily  material 
from  the  tunnel  into  the  river.  Response 
actions  ended  in  January  1981.  In  1980, 
the  State  b^an  monitoring  the  outfall  of 
the  tiuinel  via  an  automated  detection 
system.  The  State  continued  to  monitor 
the  outfall  until  1984.  during  which  time 
there  was  no  evidence  of  any  discharge 
from  the  tunnel. 

On  October  23, 1981.  the  Agency 
announced  the  Interim  Priorities  List 
(IPL),  which  included  the  Butler  Mine 
Tunnel  site.  The  IPL  was  a  preliminary 
list  of  115  sites  developed  l^  the  Agency 
prior  to  the  proposal  of  the  Qrst  NPL.  la 
February  1982,  the  State  of  Pennaylvania 
indicated  that  no  &irther  response 
actions  were  warranted  at  the  Butler 
Mine  Tunnel  site  based  on  monitoring 
results  orexisting  conditions.  On 
December  3a  1982.  the  first  NPL  was 
proposed  in  the  Federal  Register  (47  FR 
58470):  Buder  Mine  Tunnel  was  not 
include  on  the  list,  but  the  preamUe 
stated  thar  all  appropriate  Fund- 
financed  cleanup  had  been  completed 

Following  heavy  tains  associated  with 
Hurricane  Gloria,  oily  material  was 
observed  discharging  from  the  BuUiar 
Mine  Tunnel  outfall  into  the 
Susquehanna  River  on  September  27,. 
1985.  On  September  2B,  1985.  EPA  again 
initiated  an  emergency  response  action,, 
including  measures  to  sample  and 
contain  the  oily  materiaL  However, 
remedial  actions  may  be  needed  in  the 
future  to  provide  a  long-term  resolution 
of  problems  at  Butler  Mine  Tunnel. 

Consequently.  EPA  believes  that  it 
would  be  appropriate  to  propose  the 
Butler  Mine  Tunnel  for  the  NPL  at  this 
time  in  order  to  provide  the  Agency,  with 
the  response  capabilities  provided  under 
the  remedial  action,  authorities  of 
CERCLA- 

V:  Coiriaalaaf  tfaePiopesed  FIMi  NPL 

AH' sites  in  today's  proposed  addltion< 
to  the  NPL  receivedlHRS  scores. of  2&50 
or  above. 


following  Ihispmaaible  i»>a  lisfcof  the 
in  sitso  proposod  fnTrnrtdiliffn  ta  lh«.NBL 
(Tables  1  aadia^  Each  entry  on-thelut 
conUins  the  Baaie.«f  the.{aeility«.tlie 
State  aiulcifty  oseauB^iD'Wbich'ikis 
locatedt.andtba  coaesyondiBftBBA 
Ragioa:  Each  propoaad  sit*  is  placed  bg 
score  inia.g^iqj'OoaaapoBdiB^to  the 
groups  of  50  sites.praaented within* the 
final  NPL  For  example,  sites  in  group  5 
of  the  proposed  update  have  scores  that 
fall  within  the  range  of  scnes  oovered 
by  the  fifthgroup  of  50  sites  on  the  final 
NPL  Each  entry  ia  accompanied  by  one 
or  more  notations  referencing  the  status 
of  response  and>cleanup  aotivitle»arthe 
site  at  the  time  this  list  was  prepaiedi 

EPA  categorieea  NPL  sites  baaed  on. 
the  type  of  respenseat  each  site  (Fiuid^ 
financed,  Fed(Mal  enforcement.  State 
enforcement,  and /or  voluntary  action). 
In  addition*  EPA  is  including  the  cleanup 
status  codes  to  identify  sites  where- 
significant  response  actiwi  ties  are 
underway  or  completed.  The  eodesare 
included  in  response- to  public  requests 
for  information  regarding  actual  site 
cleanup  activities,  and  to  acknowledge 
situations  where  EPA.  States,  or 
responsible  parties  haveundertaken. 
response  actions.  The  response 
categories/stattis  codes  for  these 
proposed  sites  andall  final  NPL  sites 
will  be  updated  each  time  EPA. 
promulgates  additional  sites  ontthe  NPL. 

Response  Cdtegodes 

The  following  response  categories  are 
used  to  designate  the  type  of  response 
underway.  One  or  more  categone&  may 
apply  to  each  site. 

Federal  and/<u-3tat»  Reeponse  (R). 
This  category  includes  sites  at  which 
EPA  or  Slate  agencies  have  startedor 
comple  ted  response  actionsi  These' 
include  removal  actions, 
nonenforcement  remedial  planning, 
and/or  remedial  actions  under  CERCLA' 
(NCP,  \  300.66(fH«)  47  FR  31217;  July  18, 
1082).  For  purposes  of  assigning  a 
category*  the  response  action 
commences  when  EPA  obhgates  funds. 

Federal  Enforcement  (F).  This 
category  includes  sites  where  the  United 
States  has  filed  a  civil' complaint 
(including  cost  recovery  actions). or 
issued  an  administrative  order  under 
CERCLA  or  RGRA.  It  also  includes  sites 
where  a  Federalicourt  has-mandated. 
some  form  of  response  action,  following 
a  judicial  proceeding.  AU  sites  at  which 
EPA  has  obligatad>funds.for 
enforcement-lead  remedial 
investigations  and  feasibility  studies  are 
also  included  in.  this  category; 

A  number,  of  sites  on.  the  NPL  are  the 
subject,  of  legai  investigations  or  have- 
been  formally/  referred)  t<r.  the 
Department  of  Justice  for  possihle- 


enloKsment'astion:  ffliV^vpoiicy  is  not 
tflt  nsleBse  iaformation  eoKMniay  at 
possible  enforcement  action; until  8' 
laMMttit' has  bear  flladi  AaemAn^y, 
sites  subfeotttivpendiiig^Federal  action' 
are  natiincUidbdiintthiSiaategory,  but  are 
inahidBd!undter"Cate80i7  ItoBe 
Detetmiaed:" 

State  Enforcement  fS)i  This  category 
includes  aites^where  a  State  has  fiieda 
civil  oomplSint  or  issued  an 
administrative  order.  It  also  includes' 
sites  al  which' a  State  court  has 
mandatfed'somefbrm  of  response  action 
following  a  judicial  proceeding.  Sites 
where  a  State  has  obligated  funds  for. 
enfbrcement-lead  remedial 
investigations  and  feasibility  studies  are 
also-included  in  this  category. 

It  is  assumed  that  State  policy 
precludes  the  release  of  information 
conceming'possible  enforcement  actions 
until  such  action  has  been  formally 
taken.  Accordingly,  sites  subject  to 
possible  State  legal  action  are  not 
included  in  this  category,  but  are 
included  under  "Category  To  Be 
Determined." 

Voluntary  or  Negotiated  Response 
(V).  This  category,  includes  sites  where 
private  parties  are  conducting  response 
actions purauant  tosettlement 
agreements,  consent  decrees.. or  consent 
ordiers  to  which  EPA  or  the  State  isa. 
partyi  Usually,  the  response  actions 
result  from  a  Federal  or  State 
enforcement  action.  This  category 
includes  privately'^inanced  remedial, 
planning,  removal  actions,  and/or 
remedial  actions. 

Category  To  Be  Determined  (D).  This 
category  includeaall  sites  notlisted  in 
any.  other  category.  A  wide  range  of 
activities  may  be  in  progress  at  sites  in 
this  category.  EPA  or  a  State  may  be 
evaluating  the  type  of  response  action  tb 
undertake,  or  a  response  action  may  be 
determined  but  funds  not  yet  obUgated. 
Sites  where  a  Fedbral' or  State 
enforcement:  case  may  be- under 
authorities  other  than  CERCLA  or  RGRA 
are  also  included  in  this  category. 
Additionally  included  in  this  category 
are  sites  where  responsible  parties  may 
be  undertaking: cleanup  actions  that  are 
not  covered  by  a  consent  decree, 
consent  order,  or  administrative  order: 

Cleanup  Status  Codes 

EPA  assigns  codes  to  iiidiiaatethe 
status  of  Fund-financed  or  private  party 
cleanup  activities  underway  or 
completed  at  proposed  and  final*  NPL 
sites.  Fund-finanoed  response  activities^ 
which  are  oodaMndude:  significant 
removal  actions,  source  oontroiiremedial 
actions,. and  off-nte  remedial  actions. 
The  status  o£  cleanup  activities' 


conducted  by  responsible  parties  under 
a  consent  decree,  court  order,  or  an 
administrative  order  also  is  coded,  as 
are  similar  cleanup  activities  taken 
independently  of  EPA  and/or  the  State. 
Remedial  planning  activities  or 
engineering  studies  do  not  receive  a 
cleanup  status  code. 

Many  sites  on  the  NPL  are  cleaned  up 
in  stages  or  "operable  units."  For 
purposes  of  cleanup  status  coding,  an 
operable  unit  is  a  discrete  action  taken 
as  part  of  the  entire  site  cleanup  that 
significantly  decreases  or  eliminates  a 
release,  threat  of  release,  or  pathway  of 
exposure.  One  or  more  operable  units 
may  be  necessary  to  complete  the 
cleanup  of  a  hazardous  waste  site. 
Operable  units  may  include  significant 
removal  actions  taken  to  stabilize 
deteriorating  site  conditions  or  provide 
alternative  water  supplies,  and  remedial 
actions.  A  simple  removal  action 
(constructing  fences  or  berms  or 
lowering  free-board)  that  dqes  not 
eliminate  a  significant  release,  threat  of 
release,  or  pathway  of  exposure  is  not 
considered  an  operable  unit  for 
purposes  of  cleanup  status  coding. 

The  following  cleanup  status  codes 
(and  definitions)  are  used  to  designate 
the  status  of  cleanup  activities  at 
proposed  and  final  sites  on  the  NPL 
Only  one  code  is  used  to  denote  the 
status  of  actual  cleanup  activity  at  each 
site  since  the  codes  are  mutually 
exclusive. 

Implementation  activities  are 
underway  for  one  or  more  operable 
units  (I).  Field  work  is  in  progress  at  the 
site  for  implementation  of  one  or  more 
removal  or  remedial  operable  units,  but 
no  operable  units  are  completed. 

Implementation  activities  are 
completed  for  one  or  more  (but  not  all) 
operable  units.  Implementation 
activities  may  be  underway  for 
additional  operable  units  (O).  Field 
work  has  been  completed  for  one  or 
more  operative  units,  but  additional  site 
cleanup  actions  are  necessary. 

Implementation  activities  are 
completed  for  all  operable  units  (C).  All 
actions  agreed  upon  for  remedial  action 
at  the  site  have  been  completed,  and 
performance  monitoring  has 
commenced.  Further  site  activities  could 
occur  if  EPA  considers  such  activities 
necessary. 

VI.  Regulatory  Impact  Analysis 

The  costs  of  cleanup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  listing  on  the  NPL  as 
explained  below. 

Therefore,  the  Agency  has  determined 
that  this  rulemaking  is  not  a  "major" 
regulation  under  Executive  Order  12291. 
EPA  has  conducted  a  preliminary 


analysis  of  the  economic  implications  of 
today's  proposal  to  add  new  sites.  EPA 
believes  that  the  kinds  of  economic 
effects  associated  with  this  revision  are 
generally  similar  to  those  identified  in 
the  regulatory  impact  analysis  (RIA) 
prepared  in  1982  for  the  revisions  to  the 
NCP  pursuant  to  section  105  of  CERCLA 
(47  FR  31180,  July  16, 1982)  and  the 
economic  analysis  prepared  when  the 
amendments  to  the  NCP  were  proposed 
(50  FR  5882,  February  12. 1985).  The 
Agency  believes  the  anticipated 
economic  effects  related  to  proposing 
the  addition  of  45  sites  to  the  NJPL  can 
be  characterized  in  terms  of  the 
conclusions  of  the  earlier  RIA  and  the 
most  recent  economic  analysis. 

Costs 

EPA  has  determined  that  this 
proposed  rulemaking  is  not  a  "major" 
regulation  under  Executive  Order  12291 
because  inclusion  of  a  site  on  the  NPL 
does  not  itself  impose  any  costs.  It  does 
not  establish  the  EPA  will  necessarily 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take, 
not  directly  from  the  act  of  listing  itself. 
Nonetheless,  it  is  useful  to  consider  the 
costs  associated  with  responding  to  all 
sites  included  in  a  proposed  rulemaking. 
This  action  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review. 

The  major  events  that  follow  the 
proposed  listing  of  a  site  on  the  NPL  are 
a  responsible  party  search  and  a 
remedial  investigation/feasibility  study 
(RI/FS)  which  determines  whether 
remedial  actions  will  be  undertaken  at  a 
site.  Design  and  construction  of  the 
selected  remedial  alternative  follow 
completion  of  the  RI/FS,  and  operation 
and  maintenance  (O&M)  activities  may 
continue  after  construction  has  been 
completed. 

Costs  associated  with  responsible 
party  searches  are  initially  borne  by 
EPA.  Responsible  parties  may  bear 
some  or  all  the  costa  of  the  RI/FS. 
design  and  construction,  and  OAM,  or 
the  costs  may  be  shared  by  EPA  and  the 
States  on  a  90%:10%  basis  (50%:50%  in 
the  case  of  State  or  locally  owned  sites). 
Additionally.  States  assume  all  costs  for 
O&M  activities  after  the  first  year  at 
sites  involving  Fund-financed  remedial 
actions. 

Rough  estimates  of  the  average  per- 
site  arid  total  costs  associated  with  each 
of  the  above  activities  are  presented 
below.  At  this  time,  EPA  is  unable  to 
predict  what  portions  of  the  total  costs 
will  be  borne  by  responsible  parties, 


since  the  distribution  of  costs  depends 
on  the  extent  of  voluntary  and 
negotiated  response  and  the  success  of 
any  cost  recovery  actions. 

Avenge 
loul  cost  per 
tile  ' 

Cost  category: 

RI/FS $800,000 

Remedial  design - 440.000 

Remedial  action *  7,200,000 

Net  present  value  of  OftM  * ......  *  3,770.000 

<  1985  U.S  dollara 

'  Include!  Slate  coft  ihira. 

>  Auutne*  coal  ol  O&M  over  30  year*.  1400.400  for  the 
first  year  and  10%  diacount  rate. 

Source:  "Extent  of  the  Haurdoui  Reteaae  Prt>b4efr  and 
Future  Funding  Nefdi-CERCLA  Section  301(alll)lc)  Study". 
December  1964.  OfTice  of  Solid  Watte  ana  Emergency 
Reaponae.  U.S.  EPA. 

Costs  to  States  associated  with 
today's  proposed  amendment  arise  from 
the  required  State  cost-share  of:  (1)  10 
percent  of  remedial  action  and  10 
percent  of  first  year  O&M  costs  at 
privately-owned  sites:  and  (2)  at  least  50 
percent  of  the  remedial  planning  (RI/FS 
and  remedial  design),  remedial  action 
and  first  year  O&M  costs  at  State  or 
locally  owned  sites.  States  will  assume 
all  the  cost  for  O&M  after  the  first  year. 
Using  the  assumptions  developed  in  the 
1982  RIA  for  the  NCP,  EPA  has  assumed 
that  90  percent  of  the  43  non-Federal 
sites  proposed  to  be  added  to  the  NPL  in 
this  amendment  will  be  privately-owrned 
and  10  percent  will  be  State-  or  locally- 
owned.  Therefore,  using  the  budget 
projections  presented  above,  the  cost  to 
States  of  undertaking  Federal  remedial 
actions  at  all  43  non-Federal  sites  would 
be  $194  million,  of  which  $147  million  is 
attributable  to  the  State  O&M  cost. 

Listing  a  hazardous  waste  site  on  the 
final  NPL  does  not  itself  cause  firms 
responsible  for  the  site  to  bear  costs. 
Nonetheless,  a  listing  may  induce  firms 
to  clean  up  the  sites  voluntarily,  or  it 
may  act  as  a  potential  trigger  for 
subsequent  enforcement  or  cost 
recovery  actions.  Such  actions  may 
impose  costs  on  firms,  but  the  decisions 
to  take  such  actions  are  discretionary 
and  made  on  a  case-by-case  basis. 
Consequently,  precise  estimates  of  these 
effects  carmot  be  made.  EPA  does  not 
believe  that  every  site  will  be  cleaned 
up  by  a  responsible  party.  EPA  caruiot 
project  at  this  time  which  firms  or 
industry  sectors  will  besr  specific  . 
portions  of  response  costs,  but  the 
Agency  coiisiders:  the  volume  and 
nature  of  the  wastes  at  the  site,  the 
parties'  ability  to  pay,  and  other  factors 
when  deciding  whether  and  how  to 
proceed  against  potentially  responsible 
parties. 

Economy-wide  effects  of  this 
proposed  amendment  are  aggregations 
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of  effects  on  Qrms  and  State  and  local 
governments.  Although  effects  could  be 
felt  by  some  individual  firms  and  States, 
the  total  impact  of  thi»  revision  on 
output,  prices,  and  employment  is 
expected  to  be  negligible  at  the  national 
level,  as  was  the  case  in  the  1982  RIA. 

Benefits 

The  benefits  associated  with  today's 
proposed  amendment  to  list  additional 
sites  are  increased  health  and 
environmental  protection  as  a  result  of 
increased  public  awareness  of  potential 
hazards.  In  addition  to  the  potential  for 
more  Federally-financed  remedial 
actions,  this  proposed  expansion  of  the 
NPL  could  accelerate  privately-financed, 
voluntary  cleanup  efforts  to  avoid 
potential  adverse  publicity,  private 
lawsuits,  and/or  Federal  or  State 
enforcement  actions. 

As  a  result  of  the  additional  NPL 
remedies,  there  will  be  lower  human 
exposure  to  high-risk  chemicals,  and 
higher  quality  surface  water,  ground 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant,  although 
di^cult  to  estimate  in  advance  of 
completing  the  RI/PS  at  these  particulac 
sites. 

Associated  with  the  costs  of  remedial 
actions  are  significant  potential  benefits 
and  cost  offsets.  The  distnbutional  costs 
to  firms  ofi  financii^NPL  remedies  hav« 
corresponding  "benefits"  in  that  funds 
expended  for  a  response  generate 
employment,  directly  or  indirectly 
(through  purchased  mate rials|. 


Vtt.  Regulatory  Flexifaality  Act  Analysis 

The  Regulatory  Flexibility  Act  of  1880 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entitles.  By  small 
entities  the  Act  refers  to  srnall 
businesses,  small  gsvenunental 
jurisdictions,  and  nonprofit 
organizations. 

While  proposed  modifications  to  the 
NPL  are  considered  revisions  to  the 
NCP.  they  are  not  typical,  regulatory 
changes  since  the  revisions  do  not 
automatically  impose  costs.  The 
proposed  listing  of  sites  on  the  NPL  does 
not  in  itself  require  any  action  of  any 
privateparty,  nor  does  it  determine  the 
liability  of  any  party  for  thecost  of 
cleanup  at  the  site.  Further,  no 
identifiable  groups  are  affected  as  a 
whole.  As  a  consequence,  it  is  hard  to 
predict  impacts  on  any  group.  A  site's 
proposed  inclusion  on -the  NPL  could 
increase  the  likelihood  that  adverse 
impacts  to  responsible  parties  (in  the 
form  of  cleanup  costs)  will  occur,  but 
EPA  cannot  identify  the  potentially 
affected  businesses  at  this  time  nor 
estimate  the  number  of  small  businesses 
that  might  be  affected; 

The  Agency  does  expect  that  certain 
industries  and  firms  within  industries 
that  have  caused  a  proportionately  high, 
percentage  of  waste  site  problems  could' 
be  significandy  affected  by  CERCLA 
actions.  However,  EPA  does  not  expect 
the  impacts  fromthe  proposed  listing  of 
these45  sites  to  have  a  significant 


economic  impact  on  a  substantial 
number  oFsmall  businesses. 

In  any  case,  economic  impacts  would 
only  occur  through  enforcement  and  cost 
recovery  actions,  which  are  taken  at 
EPA's  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  what  enforcement  actions 
to  take,  including  not  only  the  firm's 
contribution  to  the  problem,  but  also  the 
firm's  ability  to  pay.  The  impacts  from 
cost  recovery  on  small  governments  and 
nonprofit  organizations  would  be 
determined  on  a  similar  case-by-case 
basis. 

List  of  Subjecto  in  4frCFR  Part  3aa 

Air  pollution  control.  Chemicals, 
Hazardous  materials,  Intergovernmental 
relations,  Natural  resources.  Oil 
pollution,  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

I^it  300— {AnwntfMn 

It  is  proposed  to  amend  40  CFR  Part 
300  as  follows: 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9e05(e)(B)/CERC3iiV 
105{8)IB). 

2.  It  is  proposed  to  add  the  following 
sites  to  Appendix  B  of  Part  300. 

Dated:  May  19. 1986. 
lack  W.  McCraw, 

Deputy  As&JatanLAdministrator.  Office  of. 
Solid  Waste  and  Emei^ency- Response. 


t  VoL  sa.  Wo.  Ill  /  T^ietdBy.  June  1ft  19M  /  ftopowd  Rrfes 


21165 


NPL   EPA 
RANK  RC 

MATIONAt.  PRIORITIES  tIST  PffWOSfD  ttPOATE  5  SITES 

RESPONSE 
ST  SITE  PHAWE                          CITY/COUNTY           CATEGORY* 

CROUP   l4 

CLEANUP 
STATUS0 

1  09 

1  03 
05 

AZ  Apache  Powder  Co. 
PA  Butler  Mine  Tunnel 
Ml  American  Anodco,  Inc. 

CROUP 

Benson                     0 
Pittston              R 
Ionia                       D 

5 

0 

======ss 

05 

Wl  Tonah  Municipal  Sanitary  Landfill 

GROUP 

Tomah                       0 

================================ 

6 

===s=s== 

10 
09 
05 

WA  Hidden  Valley  Lf  ( Thun  Field) 

AZ  Hassayampa  LandTill 

IL  Tri -County  Lf/Vaste  Mgmt  Illinois 

GROUP 

Pierce  County  0 
Hassayampa  D 
South  Elgin                 D 

7 

05 
OU 
03 
01 
03 

IN  Douglass  Road/Uni roya 1 ,  Inc.,  Lf 
SC  Rochester  Prijperty 
PA  Delta  Quarries/Stot ler  Landrill 
cr  Revere  Textile  Prints  Corp. 
VA  Atlantic  Wood  Industries,  Inc. 

Hishawaka  D 
Travelers  Rest  0 
Ant  is/Logan  Twps  D 
Sterling  0 
Portsmouth                 0 

CROUP   8 


05 
0<4 


Wl  Algoma  Municipal  Landfill 
FL  Sydney  Mine  Sludge  Ponds 


A I goma 
Brandon 


0 

0 


V  =  VOLUNIARV  OR  NtGOTIATED  RESPONSE; 

F  =  flDtRAL  ENFORCEMENT; 

D  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  SIAIE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


«:  I  =  IMPIFMENTATION  ACTIVITY  UNDERWAY,  ONE  OR  MORE  OPERABLE  UNITS; 
O  =  ONF  OR  MORE  OPERABl E  UNITS  COMPLETED,  OTHERS  MAY  BE  UNDERWAY; 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR  ALL  OPERABLE  UNITS. 


W 


BEST  COPY  AVAILABLE 
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NPL 
RANK 


EPA 
RG 


NATIONAL  PRIORITIES  LIST  PROPOSED  UPDATE  b   SITES 


ST  SITE  NAHE 


/ 


CITV/COUNTV 


RESPONSE 
CATECORY# 


CLEANUP 
STATUS^ 


CROUP  9 


03  OH  TRW.    Inc.    (Minerva   Plant) 

03  PA  Bally  Ground  Water  C*ntaiiii nation 

05  MN  LaGrand   Sanitary  Landfili 

03  Ml    J  k  L  Landfi I  I 

0<l  KY  Howe  Valley  Landrill 


M  i  ne  rva 
Bal ly  Borough 
LaCrand  Township 
Rochester  Hills 
Howe  Va  i I ey 


0 
D 


GROUP  10 


02  NY  BioClinical  Laboratories,  Inc.    Bohemia 

03  IN  Souths ide  Sanitary  Landrill       Indianapol 


GROUP  11 


02  NY  Richardson  Hill  Road  LndTI I/Pond 

08  UT  Midvale  Slag 

09  CA  Waste  Disposal.  Inc. 
07  I A  Red  Oak  City  Landfill 

OU  NC  Cape  Fear  Wood  Preserving 

02  NY  Conklin  Dumps 

06  LA  Combustion,  Inc. 

02  NY  Genzale  Plating  Co. 


Sidney  Center 
Midva le 

Santa  Fe  Springs 
Red  Oak 
Fayettevi I le 
Conk  I  in 

Denham  Springs 
Frank  I  in  Square 


D 
U 
D 
D 


GROUP  12 


02  NY  Malta  Rocket  Fuel  Area 

09  AZ  Mesa  Area  Ground  Water  Con tan 

03  Ml  Folkertsma  Refuse 

08  MT  Montana  Pole  and  Treating 


Ma  I  ta 

Mesa 

Grand   Rapids 

Butte 


D 
0 
D 


V  =  VOLUNIARY  OR  NEGOTIATED  RESPONSE; 

f  =  FEDERAL  ENFORCEMENT; 

0  =  ACTIONS  TO  BE  DETERMINED. 


R  =  FEDERAL  AND  STATE  RESPONSE; 
S  =  STATE  ENFORCEMENT; 


«:  I  =  IMPLEMENTATION  ACTIVITY  UNDERWAY.  ONE 
O  =  ONE  OR  MORE  OPERABLE  UNITS  COMPLETED, 
C  =  IMPLEMENTATION  ACTIVITY  COMPLETED  FOR 


OR  MORE  OPERABt E  UNITS; 
OTHERS  MAY  BE  UNDERWAY; 
ALL  OPERABLE  UNITS. 
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NATIONAL  PRIORITIES  LIST  PROPOSED  UPDATE  3  SITES 


NPL   EPA 

RANK  RG   ST  SHE  NAME 


CITY/COUNTY 


RESPONSE    CLEANUP 
CATEGORYf   STATUS^ 


GROUP  13 


03 

PA 

02 

NY 

04 

SC 

OU 

FL 

03 

PA 

03 

Wl 

06 

TX 

Hebelka  Auto  Salvage  Yard  Weisenberg 

Rowe    Industries  Ground  Water  Cent  Noyack/Sag 
Medley   Farm  Drum  Dump  Gaffney 

Piper  Ai  rcraft/Vero  Beach  WtrtcSwr  Vero  Beach 


Township 
Harbor 


R 
R 


Eastern  Diversified  Metals 
Hunts  Disposal  Landfill 
Sheridan  Disposal  Services 


Hometown 
Ca ledonia 
Hempstead 


0 

D 

D 
0 


0 
0 
0 


GROUP  Id 


03  DE  Tyler  f#rrigeration  Pit 
10  WA  Old  Inland  Pit 


Smy  rna 
Spokane 


CROUP  13 


0 
D 


03   PA  CryoChem,  Inc. 


Worman 


NUMBER  OF  SITES  PROPOSED  FOR  LISTING:  «»3 
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NATIONAL  PRIORITIES  LIST  PROPOSED  FEDERAL  UPDATE  b   SITES 

RESPONSE    CLEANUP 
NPL   EPA  ^      .  CITY/COUNTY  CATECORY#   STATUS« 

RANK  RC   ST  SITE  NAME  CITY/COUNIT 

GROUP   2  ^ 

03     PA  N«v«l   Air  DevelopCenter^a^Areas^^War-inster^Towns^ 

CROUP    12  

10  WA  Nav  undersea  Warf  Stat  [U  Area O^^Keyport^^^^^^^^^^^^ 

D  =  ACTIONS  TO  BE  DETERMINED. 

NUMBER  Of    SITES   PROPOSED   FOR   LISTING:      2 
jFR  Doc.  86-12004  Filed  6-9-«6;  8:45  ain| 

HUJNO  CODE  WCO-W-C 
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40  CFR  Part  300 
ISW-FRL-3023-2J 

Amendment  to  National  Oil  and 
Hazardous  Substances  Contingency 
Plan:  National  Priorities  List; 
Reopening  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule;  Reopening  of 
^comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  ("EPA")  has  proposed  to  amend 
the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  ["NCP"). 
which  was  promulgated  on  July  16, 1982, 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA")  and  Executive 
Order  12316. 

CERCLA  requires  that  the  NCP 
include  a  list  of  national  priorities 
among  the  known  releases  or  threatened 
releases  of  hazardous  substances, 
pollutants,  and  contaminants  throughout 
the  United  States,  and  that  the  list  be 
revised  at  least  annually.  The  NPL 
constitutes  this  list  and  meets  those 
requirements. 

This  reproposal  reopens  the  public 
comment  period  for  the  five  sites  that 
were  proposed  for  National  Priorities 
List  on  October  15, 1984  (49  FR  40320).  In 
addition,  this  notice  also  solicits 
comments  on  proposed  components  of 
the  NPL  eligibility  pcflicy  regarding 
RCRA-related  sites.  The  majority  of  this 
policy  is  promulgated  today  in  a 
separate  notice. 

DATES:  Comments  may  be  submitted  on 
or  before  August  11, 1986. 
ADDRESSES:  Comments  may  be  mailed 
to  Russel  H.  Wyer,  Director,  Hazardous 
Site  Control  Division  (Attn:  NPL  Staff), 
Office  of  Emergency  and  Remedial 
Response  (WH-548E).  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 

Addresses  for  the  Headquarters  and 
'  Regional  dockets  are  provided  below. 
The  contents  of  these  dockets  are 
described  in  Section  I  of  the 
Supplementary  Information. 

Denise  Sines,  Headquarters,  U.S.  EPA 
CERCLA  Docket  Office,  Waterside 
Mall.  Subbasement,  401  M  Street, 
S.W.,  Washington,  DC  20460,  202/382- 
3046 

Peg  Nelson,  Region  1.  U.S.  EPA  Library, 
Room  E121,  John  F.  Kennedy  Federal 
Bldg.,  Boston,  MA  02203.  617/223-5791 

Carole  Petersen,  Region  2,  Site 
Investigation  &  Compliance  Branch,  26 
Federal  Plaza,  7th  Floor,  Room  737, 
New  York,  NY  10278,  212/264-8677 


Diane  McCreary,  Region  3,  U.S.  EPA 
Library,  5th  Floor,  841  Chestnut  Bldg., 
gth  &  Chestnut  Streets,  Philadelphia, 
PA  19107,  215/597-0580 

Gayle  Alson,  Region  4,  U.S.  EPA 
Library,  Room  G-6,  345  Courtland 
Street,  N.E.,  Atlanta.  GA  30365,  404/ 
347-4216 

Lou  Tilley,  Region  5,  U.S.  EPA  Library, 
16th  Floor,  230  South  Dearborn  Street, 
Chicago,  IL  60604,  312/353-2022 

Barry  Nash,  Region  6,  InterFirst  II  Bldg., 
1201  Elm  Street,  Dallas,  TX  75270, 
214/767-4075 

Connie  McKenzie,  Region  7,  U.S.  EPA 
Library,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101,  913/236-2828 

Dolores  Eddy,  Region  8,  U.S.  EPA 
Library,  999  18th  Street,  Suite  1300, 
Denver,  CO  80202-2413,  303/293-1444 

Jean  Circiello,  Region  9,  U.S.  EPA 
Library,  6th  Floor,  215  Fremont  Street, 
San  Franciso,  CA  94105,  415/974-8076 

Joan  Shafer.  Region  10,  U.S.  EPA  11th 
Floor,  1200  6th  Avenue.  Mail  Stop  525, 
Seattle.  WA  98101,  206/442-4903 

FOR  FURTHER  INFORMATION  CONTACT. 

Jane  Metcalfe,  Hazardous  Site  Control 

Division,  Office  of  Emergency  and 

Remedial  Resnonse  (WH-548E),  U.S. 

Environmental  Protection  Agency,  401  M 

Street,  S.W..  Washington,  DC  20460, 

Phone  (800)  424-9346  (or  382-3000  in  the 

Washington,  DC,  metropolitan  area). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction. 

II.  Purpose  of  the  NPL 

III.  Contents  of  this  Proposed  Update. 

L  introduction 

Pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  sections  9601-9657 
("CERCLA  or  the  Act"),  and  Executive 
Order  12316  (46  FR  42237,  August  20, 
1981),  the  Environmental  Protection 
Agency  ("EPA"  or  "the  Agency") 
promulgated  the  revised  National 
Contingency  Plan  ("NCP").  40  CFR  Part 
300,  on  July  16. 1982  (47  FR  31180).  EPA 
promulgated  further  revisions  to  the 
NCP  on  September  16. 1985  (50  FR 
37624)  and  November  20, 1985  (50  FR 
47912).  These  amendments  to  the  NCP 
implemented  responsibilities  and 
authorities  created  by  CERCLA  to 
respond  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  and  contaminants. 

Section  105(8)(A)  of  CERCLA  requires 
that  the  NCP  include  criteria  for 
determining  priorities  among  releases  or 
threatened  releases  throughout  the 
United  States  for  the  purpose  of  taking 
remedial  action  and,  to  the  extent 
practicable,  taking  into  account  the 


potential  urgency  of  such  action,  for  the 
purpose  of  taking  removal  action. 
Removal  action  involves  cleanup  or 
other  actions  that  are  taken  in  response 
to  releases  or  threats  of  releases  on  a 
short-term  or  temporary  basis  (CERCLA 
section  101(23)).  Remedial  action  tends 
to  be  long-term  in  nature  and  involves 
response  actions  which  are  consistent 
with  a  permanent  remedy  for  a  release 
(CERCLA  section  101(24)). 

Section  105(8)(B)  of  CERCLA  requires 
that  these  criteria  be  used  to  prepare  a 
list  of  national  priorities  among  the 
known  releases  or  threatened  releases 
throughout  the  United  States,  and  that  to 
the  extent  practicable,  at  least  400  sites 
be  designated  individually  on  the 
National  Priorities  List  (NPL).  Section 
105(8)(B)  also  requires  that  the  list  of 
priorities  be  revised  at  least  annually. 
EPA  has  included  on  the  NPL  releases 
and  threatened  releases  of  designated 
hazardous  substances  as  well  as 
"pollutants  or  contaminants"  which  may 
present  an  imminent  and  substantial 
danger  to  the  public  health  or  welfare. 
CERCLA  requires  that  the  NPL  be 
included  as  part  of  the  NCP.  An  initial 
NPL  of  406  sites  was  promulgated  on 
September  8, 1983  (48  FR  40658).  The 
NPL  has  been  amended  several  times 
since  then.  The  five  sites  being 
reproposed  today  were  originally 
proposed  on  October  15. 1984  (49  FR 
40320).  Additional  discussion  on  the 
purpose  and  development  of  the  NPL 
and  on  generic  issues  relating  to  the 
HRS  is  included  in  the  preambles  to 
other  NPL  Rules  which  are  cited 
elsewhere  in  today's  Federal  Register  in 
two  separate  NPL  rulemakings. 

Section  300.68(a)  of  the  NCP  restricts 
Fund-financed  remedial  action  to  sites 
on  the  NPL.  Inclusion  of  a  site  on  the 
NPL  is  not  necessary  for  other  types  of 
response  actions  such  as  removal 
actions  or  enforcement  actions. 
Moreover,  a  site  need  not  be  on  the  NPL 
to  be  the  subject  of  a  private  party  cost 
recovery  action  pursuant  to  section 
107(a)(4)(B)  of  CERCLA. 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL.  The  principal 
mechanism  is  the  applicatidlveftne 
HRS.  Those  sites  that  score  28.50  or 
greater  on  the  HRS  are  eligible  for 
hsting.  In  addition.  States  may  designate 
a  single  site  as  the  State  top  priority.  In 
rare  instances,  EPA  may  also  add  sites 
to  the  NPL  pursuant  to  S  300.66(b)(4)  of 
the  NCP  (50  FR  37624,  September  16, 
1985). 

Section  300.66(b)(4)  of  the  NCP  allows 
certain  sites  with  HRS  scores  below 
28.50  to  be  eligible  for  the  NPL  These 
sties  may  qualify  for  the  NPL  if  all  of  the 
following  occur 


21110  Fedeial  Regbter  /  Vol.  51.  No.  Ill  /  Tuesday.  June  10.  1966  /  Proposed  Rules 


Federal  Register  /  Vol.  51,  No.  Ill  /  Tuesday,  June  10,  1986  /  Proposed  Rules 


21111 


JM  I 


•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  of  the  U.S. 
Department  of  Health  and  Human 
Services  has  issued  a  health  advisory 
which  recommeiub  dissociation  of 
individuals  &om  the  release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  is  Will  be  more 
cost-eflBCtive  to  use  its  remedial 
authority  than  to  uae  its  removal 
authority  to  respond  to  the  release. 

AH  Five  altes  being  leproposed  today 
scored  28.^  or  greater. 

The  publication  of  this  Federal 
Register  notice  opens  the  formal  60-day 
comment  period.  Comments  may  be 
mailed  to  Rusael  H.  Wyer.  Director, 
Hazardous  Sites  Control  Division  (Attn: 
NPL  Staff).  Office  of  Emergency  and 
Remedial  Response  (WH-548E). 
Environmental  Protection  Agency,  401  M 
Street,  S.W..  Washington.  D.Q  20460. 
The  Headquarters  public  docket  for 
these  sites  will  contain:  Hazard  Ranking 
System  (HRS)  score  sheets  for  each  of 
the  reproposed  sites:  a  Documentation 
Record  for  each  site  describing  the 
information  used  to  compute  the  scores; 
and  a  list  of  document  references.  In 
addition,  comments  regarding  the  five 
sites  which  the  Agency  received  during 
the  initial  conunent  period  are  available 
in  the  Headquarters  and  Regional 
dockets.  The  Headquarters  public 
docket  is  located  in  EPA  Headquarters, 
Waterside  Mall  subbasement  401  M 
Street.  S.W.,  Washington,  D.C.  20460. 
and  is  available  for  viewing  by 
appointment  only  from  9:00  ajn.  to  4:00 
p.m..  Monday  through  Friday  excluding 
holidays.  Requests  for  copies  of  the 
documents  from  the  Headquarters 
public  docket  should  be  directed  to  the 
EPA  Headquarters  docket  office.  The 
HRS  score  sheets  and  the 
Documentation  Record  for  each  site  in  a 
particular  EPA  Region  will  be  available 
for  viewing  in  that  Regional  Office  when 
this  notice  is  published.  The  Regional 
dockets  will  also  contain  documents 
referenced  in  the  Documentation  Record 
which  contain  tiie  background  data  EPA 
relied  upon  in  calculating  or  evaluating 
the  HRS  scores.  Copies  of  these 
background  documents  may  be  viewed 
in  the  appropriate  Regional  Office,  and 
copies  may  be  obtained  from  the  Region. 
Documents  with  some  relevance  to  the 
scoring  of  each  site,  but  which  were  not 
used  as  references,  may  also  be  viewed 
and  copied  by  arrangement  with  the 
appropriate  EPA  Regional  Office.  An 
informal  written  request,  rather  than  a 
formal  request,  should  be  the  ordinary 
procedure  for  obtaining  copies  of  any  of 
these  documents.  Requests  for  HRS 


score  sheets  and  Documentation 
Records  should  be  directed  to  either 
Headquarters  or  the  appropriate 
Regional  Office  docket  Requests  for 
background  documents  should  be 
directed  to  the  appropriate  Regional 
Superfund  Branch  Office. 

Comments  submitted  to  Headquarters 
during  the  60-day  public  comment 
period  may  be  viewed  only  in  the 
Headquarters  docket  during  the 
comment  period.  A  complete  set  of 
comments  pertaining  to  these  five  sites 
and  the  RCRA  policy  will  be  available 
for  viewing  in  the  Regional  Office 
dockets  approximately  one  week 
following  the  dose  of  the  formal 
comment  period.  Comments  received 
after  the  close  of  the  comment  period 
will  be  available  at  Headquarters  and  in 
the  appropriate  Regional  Office  docket 
on  an  "as  received"  basis.  An  informal 
written  request,  rather  than  a  formal 
request,  should  be  the  ordinary 
procedure  for  obtaining  copies  of 
comments.  Addresses  for  the 
Headquarters  and  Regional  Office 
dockets  are  provided  in  the  summary. 

II.  Purpose  of  the  NPL 

The  primary  purpose  of  the  NPL  is 
stated  in  the  legislative  history  of 
CERCLA  (Report  of  the  Committee  on 
Environment  and  Public  Works.  Senate 
Report  No.  96-848.  96th  Cong.,  2d  Sess. 
60  (1980)): 

The  priority  lists  serves  primarily 
informational  purposes,  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or  site 
on  the  list  does  not  in  itself  reflect  a  judgment 
of  the  activities  of  its  owner  or  operator,  it 
does  not  require  those  persons  to  undertalie 
any  actioa  nor  does  it  assign  liability  to  any 
person.  Subsequent  government  action  in  the 
form  of  remedial  actions  or  enforcenlent 
actions  will  be  necessary  in  order  to  do  so. 
and  these  actions  will  be  attended  by  all 
appropriate  proceduml  safeguards. 

The  purpose  of  the  NPL.  therefore,  is 
primarily  to  serve  as  an  informational 
tool  for  use  by  EPA  in  identifying  sites 
that  appear  to  present  a  aignificant  risk 
to  public  health  or  the  environment.  The 
initial  identification  of  a  site  for  the  NPL 
is  intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation,  to  assess  the  natiire  and 
extent  of  the  public  health  and 
environmental  risks  associated  with  the 
site,  and  to  determine  what  CERCLA- 
finance  remedial  action(a),  if  any.  may 
be  appropriate.  Inclusion  of  a  site  on  the 
NPL  does  not  establish  that  EPA 
necessarily  will  undertake  remedial 
actions.  Moreover,  listing  does  not 
require  any  action  of  any  private  party, 
nor  does  it  determine  the  liability  of  any 


party  for  the  cost  of  cleanup  at  the  site. 
In  addition,  a  site  need  not  be  on  the 
NPL  to  be  the  subject  of  CBRCLA- 
financed  removal  actions,  remedial 
investigations/feasibility  studies,  or 
actions  brought  parsuant  to  sections  106 
or  107(a)(4)(B)  of  CERCLA. 

In  addition,  although  the  HRS  scores 
used  to  place  sites  on  the  NPL  may  he 
helpful  to  the  Agency  in  determining 
priorities  for  cleanup  and  other  response 
activities  among  sites  on  the  NPL  EPA 
does  not  rely  on  the  scores  as  the  sole 
means  of  determining  such  priorities,  as 
discussed  below.  The  information 
collected  to  develop  HRS  scores  is  not 
sufficient  in  itself  to  determine  the 
appropriate  remedy  for  a  particular  site. 
EPA  relies  on  further,  more  detailed 
studies  to  determine  what  response.  If 
any,  is  appropriate.  These  studies 
evaluate  more  fully  the  extent  of  the 
contamination  in  terms  of  area  and 
severity,  and  the  risk  to  affected 
populations  and  the  environment.  These 
studies  also  consider  the  cost  to  correct 
problems  at  the  site  and  the  response 
actions  that  have  been  taken  by 
potential  responsible  parties  or  others. 
Decisions  on  the  type  and  extent  of 
action  to  be  taken  at  these  sites  are 
made  in  accordance  with  the  criteria 
contained  in  Subpart  F  of  the  NCP.  After 
conducting  these  additional  studies, 
EPA  may  conclude  that  it  is  not 
desirable  to  conduct  response  action  at 
some  sites  on  the  NPL  because  of  more 
pressing  needs  at  other  sites.  Given  the 
limited  resources  available  in  the 
Hazardous  Substances  Response  Trust 
Fund  established  under  CERCLA,  the 
Agency  must  carefully  balance  the 
relative  needs  for  response  at  the 
numerous  sites  it  has  studied.  Also,  it  is 
possible  that  EPA  will  conclude  after 
further  analysis  that  the  site  does  not 
warrant  response  action. 

III.  Contents  of  This  Propssed  Update 

A.  Reopening  of  Comment  Period 

EPA  solicits  additional  comments  on 
the  five  sites  listed  below: 
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The  four  Kerr-McGee  sites  were 
proposed  on  October  15. 1084  (49  FR 


40320).  During  EPA's  review  of  the 
public  comments  received  for  the  four 
Kerr-McGee  sites.  EPA  realized  that 
materials  in  the  docket  and  which  were 
relied  upon  for  scoring  these  sites,  were 
not  made  available  to  a  commenter. 
Accordingly.  EPA  is  extending  the 
comment  period  with  respect  to  these 
four  sites  in  order  to  provide  interested 
parties  with  the  opportunity  to  examine 
the  complete  docket  and  comment  on 
these  sites.  The  comment  period  will 
extend  for  60  days  following  the 
publication  of  this  notice.  The  HRS 
scoring  sheets,  documentation  records, 
and  comments  previously  submitted  for 
these  sites  are  in  the  EPA  Headquarters 
docket.  In  addition,  the  HRS  scoring 
sheets,  documentation  records, 
background  documents,  and  comments 
previously  submitted  for  these  sites  are 
available  in  the  Region  5  docket  (see 
ADDRESSES). 

The  Firestone  Tire  &  Rubber  Co.  Plant 
in  Salinas,  California,  was  proposed  on 
October  15, 1984  (49  FR  40320).  In 
responding  to  public  comments 
received,  EPA  has  gathered  additional 
data  related  to  the  HRS  score  for  this 
site  and  has  entirely  rescored  the  site. 
The  Agency  believes  that  it  is 
appropriate  to  provide  a  public  comment 
period  on  the  rescoring  of  this  site  for  60 
days  after  publication  of  this  notice. 
Interested  parties  may  inspect  the  HRS 
scoring  sheets,  documentation  records, 
and  comments  previously  submitted  for 
this  site  in  the  EPA  Headquarters 
docket.  In  addition,  the  HRS  score 
sheets,  documentation  records, 
background  documents,  and  comments 
previously  submitted  for  this  site  are 
available  in  the  Region  9  docket  (see 
ADDRESSES). 

B.  Releases  From  Resource 
Conservation  and  Recovery  Act  (RCRA) 
Sites 

This  notice  also  includes  the  proposed 
components  of  the  NPL  eligibility  policy 
for  RCRA-related  sites.  This  policy 
appears  in  its  entirety  elsewhere  in 
today's  Federal  Register.  This  notice 
solicits  comments  on  the  proposed 
components  of  the  RCRA  listing  policy 
which  are  described  in  this  section. 

Background 

Since  the  first  NPL  final  rule  (48  FR 
40658,  September  8, 1983),  it  has  been 
the  Agency's  policy  to  defer  placing 
sites  on  the  NPL  that  can  be  addressed 
by  RCRA  Subtitle  C  corrective  action 
authorities.  Prior  to  enactment  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  only 
releases  to  ground  water  from  surface 
impoundments,  waste  piles,  land 
treatment  areas,  and  landfills  that 


received  RCRA  hazardous  wastes  after 
July  26, 1982,  and  did  not  certify  closure 
prior  to  January  26, 1983  (the  effective' 
date  of  the  RCRA  regulations  for 
permitting  land  disposal  facilities]  were 
subject  to  corrective  action 
requirements  under  Subtitle  C. 
Therefore,  these  units  were  not  eligible 
for  listing  unless  they  were  abandoned, 
lacked  sufficient  resources  or  RCRA 
corrective  action  requirements  could  not 
be  enforced. 

The  enactment  of  HSWA  greatly 
expanded  RCRA  Subtitle  C  corrective 
action  authorities.  For  example,  under 
section  3004(u),  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  seeking  RCRA  permits  must 
address  all  releases  of  hazardous 
constituents  to  any  medium  from  solid 
waste  management  units,  whether 
active  or  inactive.  HSWA  also  provided 
new  authority  in  section  3004(v)  to 
address  releases  that  have  migrated 
beyond  the  facility  boimdary  if  the 
permission  of  the  owner  of  the  affected 
property  can  be  obtained.  In  addition, 
section  3008(h)  authorizes  EPA  to 
compel  corrective  action  or  any 
response  necessary  to  protect  human 
health  or  the  environment  when  there  is 
or  has  been  a  release  of  hazardous 
waste  at  a  RCRA  interim  status  facility. 

In  light  of  the  new  authorities,  the 
Agency  proposed  in  the  preamble  to  the 
April  10, 1985,  proposed  rule  (50  FR 
14118),  a  revised  policy  for  listing  of 
RCRA-related  sites  on  the  NPL  Under 
the  proposed  policy,  listing  on  the  NPL 
of  RCRA-related  sites  would  be  deferred 
until  the  Agency  determined  that  RCRA 
corrective  measures  were  not  likely  to 
succeed  due  to  factors  such  as:  (1)  The 
inability  or  unwillingness  of  the  owner/ 
operator  to  pay  for  such  activities;  (2) 
the  inadequacies  of  the  financial 
responsibility  guarantees  to  pay  for  such 
costs;  and  (3)  EPA  or  State  priorities  for 
addressing  the  sites  imder  RCRA.  In 
addition,  the  Agency  indicated  that  it 
intended  to  apply  the  RCRA  sites  listing 
policy  to  RCRA  sites  that  were  currently 
proposed  or  promulgated  on  the  NPL 
and,  in  appropriate  cases,  delete  sites 
from  the  NPL 

The  Agency  has  evaluated  the 
comments  received  on  the  proposed 
RCRA  listing  policy.  Today.  EPA  is 
deciding  and  implementing  major 
components  of  the  final  RCRA  sites 
policy  described  elsewhere  in  today's 
Federal  Regbter.  In  this  notice,  the 
Agency  is  proposing  and  requesting 
comments  on  additional  components  of 
the  policy.  A  discussion  of  the  proposed 
components  of  the  policy  follows. 


Components  of  Proposed  RCRA  Policy 

In  addition  to  the  circumstances 
identified  in  the  final  portion  of  the 
RCRA  listing  policy,  described 
elsewhere  in  today's  Federal  Register, 
there  are  other  situations  for  which  the 
exercise  of  RCRA  authorities  may  not 
result  in  expeditious  or  adequate 
remedial  action  and,  therefore,  NPL 
eligibility  should  also  be  considered.  For 
example,  even  though  an  owner/ 
operator  is  not  bankrupt  or  has  not  lost 
authorization  to  operate,  he  may  have 
failed  to  comply  sufficiently  with  a 
permit  condition  or  an  order  issued 
pursuant  to  RCRA  authorities  or  may 
not  have  adequately  closed  a  facility  in 
accordance  with  an  approved  closure 
plan.  The  Agency  is  considering 
providing  more  specificity  to  the  third 
component  of  today's  final  pohcy 
(described  elsewhere  in  today's  Federal 
Register),  by  proposing  that  sites  falling 
into  the  categories  below  would  be 
eligible  for  the  NPL 

1.  Facilities  whose  owners  or 
operators  have  not  complied  adequately 
with  an  administrative  order,  judicial 
action,  or  a  RCRA  permit  condition 
requiring  response  or  corrective  action. 
As  a  general  matter,  the  Agency  would 
prefer  to  use  RCRA  permit  or 
enforcement  authorities  to  secure 
corrective  actions  at  RCRA  sites.  When 
a  facility  owner  fails  to  adequately  carry 
out  corrective  action  activities,  there  is 
little  assurance  that  releases  will  be 
addressed  in  an  appropriate  manner. 
Such  facilities  should  be  eligible  for 
listing  in  order  to  make  CERCLA 
authorities  available  expeditiously. 
Although  the  Agency  has  not  previously 
taken  into  account  compliance  with 
corrective  action  requirements  in  a 
permit  or  a  Federal  enforcement  action 
when  considering  a  site  for  listing. 
Congress  deliberately  expanded  the 
scope  of  the  RCRA  corrective  action 
authorities.  Accordingly,  it  is 
appropriate  for  the  Agency  to  rely  on 
these  authorities.  When  an  owner/ 
operator  fails  to  comply  adequately  with 
a  RCRA  corrective  action  requirement, 
however,  it  means  that  CERCLA 
remedial  action  may  be  needed  to 
protect  human  health  and  the 
environment.  By  making  these  facilities 
eligible  for  listing,  the  Agency  provides 
that  appropriate  CERCLA-financed 
remedial  action  can  occur  expeditiously. 

2.  Facilities  whose  owners  or 
operators  have  not  submitted  or 
implemented  an  adequate  closure  plan. 
Adequate  closure  of  a  RCRA  facility  is 
integrally  related  to  prevention  of  future 
releases  and  often  involves  measures 
similar  to  those  undertaken  during 
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corrective  action,  such  as  waste 
removal,  excavation  of  contaminated 
soil,  and  capping.  Similarly,  where  an 
owner  or  operator  is  unwilling  to  carry 
out  such  activities  there  is  a  need  to 
ensure  that  CERCXA  will  be  available. 

if  the  Agency  decides  to  incorporate 
into  the  final  RCRA  listing  policy  a 
component  that  allows  hsting  of  sites  in 
the  two  categories  described  above,  an 
important  issue  will  be  how  the  Agency 
establishes  that  there  has  not  been 
adequate  compliance  with  RCRA 
requirements  relating  to  corrective 
action  or  closure.  If  non-compliance  is 
established  through  a  determination  by 
an  administrative  law  judge  or  a  court, 
there  may  be  delays  in  employing 
CERCLA  to  respond  to  problems  at 
these  sites.  It  may  be  more  appropriate, 
therefore,  for  the  Agency  to  base  its 
decision  to  list  sites  on  the  NPL  under 
this  criterion  based  upon  the  issuance  of 
an  administrative  order  or  initiation  of  a 
judicial  action  to  enforce  corrective 
action  requirements  imposed  by  permit 
or  order  or  in  a  closure  plan.  The 
Agency  specifically  solicits  comments 
on  how  and  when  it  should  determine 
that  the  likelihood  of  compliance  with 
RCRA  requirements  is  low  enough  that  a 
RCRA  site  should  be  eligible  for  the 
NPL. 

The  components  of  the  Agency's  final 
policy  with  respect  to  sites  that  may  be 
subject  to  RCRA  corrective  action  are 
designed  to  ensure  that  RCRA 
authorities  are  employed  in  the  first 
instance  except  where  there  are 
indications  that  an  owner  or  operator  is 
unwilling  or  unable  to  perform 
corrective  action.  The  Agency  has 
identified  three  categories  of  sites  for 
which  there  are  indications  of 
unwillingness  or  inability  to  carry  out 
corrective  action  and  has  announced 
that  facilities  in  those  categories  will  be 
eligible  for  the  NPL  EPA  may  not  have 
identified  all  types  of  sites  for  which  the 
exercise  of  RCRA  authorities  may  not 
result  in  timely  and  appropriate 


remedial  action  and  invites  commenters 
to  suggest  other  categories  of  RCRA 
sites  that  should  be  considered  eligible 
for  the  NPL  For  example,  additional 
categories  that  may  merit  inclusion  are 
RCRA  facilities  whose  owners  or 
operators  did  not  notify  the  appropriate 
authority  that  they  treat,  store,  or 
dispose  of  RCRA  Subtitle  C  hazardous 
waste  or  did  not  submit  the  required 
permit  applications  or  who  have 
otherwise  indicated  an  unwillingness  to 
undertake  corrective  action. 
The  Agency  will  consider 
supplementing  the  RCRA  listing  policy 
announced  elsewhere  in  today's  Federal 
Register  if  comments  or  the  Agency's 
experience  with  the  new  policy 
demonstrate  that  additional  categories 
of  RCRA-related  sites  should  be  placed 
on  the  NPL  to  ensure  appropriate  and 
expeditious  remedial  action. 

Application  of  the  Final  RCRA  Policy  to 
Currently  Proposed  Sites 

Elsewhere  in  today's  Federal  Register. 
EPA  has  described  the  final  components 
of  the  RCRA  policy.  Application  of  this 
final  portion  of  the  policy  has  resulted  in 
the  promulgation  of  six  RCRA  sites. 
These  six  sites  fall  within  the  scope  of 
the  final  policy  defining  NPL-eligible 
RCRA  sites.  Four  of  the  six  sites  are 
bankrupt  and  two  sites,  proposed  prior 
to  HSWA,  meet  the  third  criterion  of  the 
final  RCRA  policy. 

The  remainder  of  the  RCRA  sites 
proposed  in  October  1984  will  remain  in 
proposed  status  until  the  Agency 
evaluates  their  RCRA  status  in  order  to 
determine  whether  they  are  eligible  for 
the  NPL  based  on  this  new  policy.  EPA 
invites  the  owner/operators  of  these 
facilities  and  any  other  persons  to 
provide  any  information  that  would 
assist  EPA  in  evaluating:  (1)  The 
facility's  status  under  RCRA  and  (2)  the 
relationship  this  information  has  to  the 
final  and  proposed  elements  of  the  new 
RCRA  policy  discussed  here  and 
elsewhere  in  today's  Federal  Register. 


This  information  should  be  submitted  to 
EPA  Headquarters  within  60  days  of 
publication  of  this  rule. 

Application  of  Policy  to  Final  NPL  Sites 
The  Agency  plans  to  review  the  status 
of  and  apply  this  policy  to  RCRA  sites 
that  are  already  listed  on  the  final  NPL 
NPL  sites  that  are  not  subject  to  Subtitle 
C  corrective  action  requirements  or 
RCRA  facilities  that  are  eligible  for  the 
NPL  based  on  the  final  or  proposed 
policy  announced  today  will  continue  to 
be  listed  on  the  NPL  The  remaining 
sites  will  be  deleted.  The  Agency  invites 
the  owners  or  operators  of  facilities  on 
the  proposed  or  final  NPL  to  provide 
information  that  would  assist  EPA  in 
evaluating:  (1)  The  facility's  status  under 
RCRA  and  (2)  the  relationship  this 
information  has  to  the  final  and 
proposed  elements  of  the  new  RCRA 
policy.  This  information  should  be 
submitted  to  Headquarters  within  60 
days  after  publication  of  this  rule. 

Federal  Sites 

Application  of  this  policy  with  respect 
to  Federal  facilities  will  be  addressed  at 
a  later  date.  The  Agency  is  working  to 
resolve  a  number  of  issues  associated 
with  Federal  facilities  and  will 
coordinate  application  of  this  policy 
with  those  efforts. 

Since  the  Agency  expects  to  adopt  its 
final  policy  on  the  listing  of  RCRA  sites 
on  the  NPL  before  die  end  of  the  year, 
comments  concemirig  the  issues 
described  herein  should  be  submitted  to 
Russel  H.  Wyer,  Director,  Hazardous 
Site  Control  Division  (Attn:  NPL  Staff). 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW.  {WH-648E), 
Washington.  DC  20460.  no  later  than 
August  11. 1986. 

Dated;  May  19. 1986. 
lack  W.  McGraw. 

Deputy  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 
[PR  Doc.  86-12005  Filed  6-9-66;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  544 

Control.  Custody,  Care,  Treatment, 
and  Instruction  of  Inmates;  Adult  Basic 
Education  Program 

agency:  Bureau  of  Prisons,  Justice. 
Acnow:  Final  rule. __^_ 

summary:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  Tinal 
amendments  to  its  rule  on  adult  basic 
education  (ABE).  The  amended  rule 
requires  an  inmate  who  cannot  read, 
write,  or  do  mathematics  at  the  eighth 
grade  level  (the  existing  rule  is  the  sixth 
grade  level)  to  attend  an  ABE  program 
for  a  minimum  of  90  calendar  days.  The 
amended  rule  exempts  from  the  8.0 
minimum  academic  grade  level 
requirement  an  inmate  who,  during  the 
inmate's  present  confinement,  has 
completed  an  ABE  program  at  the  6.0 
academic  level. 
EFFECTIVE  DATE^^)uly  1,  1986. 

ADDRESS:  Office  of  General  Counsel. 
Bureau  of  Prisons.  Room  770,  320 1st 
Street  NW..  Washington.  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hank  Jacob,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  202/272-6874. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  revising  its  final 
rule  on  the  Adult  Basic  Education  (ABE) 
Program.  A  proposed  rule  on  this  subject 
was  published  in  the  Federal  Register 
August  17. 1984  (at  49  FR  32999).  Final 
amendments  to  this  rule  were  published 
in  the  Federal  Register  June  20. 1965  (at 
50  FR  25662  et  seq).  At  the  time  of  final 
rule  publication,  the  Bureau  of  Prisons 
withheld  final  action  on  that  portion  of 
the  proposed  rule  raising  the  minimum 
academic  grade  level  from  6.0  to  8.0  and 
on  responding  to  public  comment  on  the 
higher  grade  level  requirement.  Instead. 
a  pilot  program  was  implemented  at 
several  institutions  to  determine  the 
number  of  inmates  affected  by  the 
increase,  the  adequacy  of  educational 
resources,  and  the  effect  of  the 
expanded  program  on  other  institution 
operations.  A  decision  on  whether  to 
finalize  the  8.0  minimum  grade  level  was 
to  be  made  following  an  assessment  of 
the  pilot  project.  Based  on  this 
assessment  the  Bureau  has  determined 
that  increasing  the  minimum  grade  level 
from  6.0  to  8.0  is  feasible.  Because  the 
Bureau  had  previously  delayed 
implementing  the  8.0  minimum  grade 
level  pending  the  results  of  the  pilot 
program,  because  no  opposition  was 
expressed  by  inmates  involved  in  the 
program,  and  to  allow  an  effective  date 


at  the  beginning  of  a  fiscal  quarter,  the 
Bureau  of  Prisons  finds  good  cause 
under  5  U.S.C.  533(d)  to  publish  its  final 
rule  without  a  delay  in  the  effective 
date. 

Interested  persons  were  invited  to 
submit  comments  on  the  proposed  rule. 
Members  of  the  public  may  submit 
comments  concerning  the  present  rule 
by  writing  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO  12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director.  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (IHib.  L  96- 
354).  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Summary  of  Changes/Comments 

1.  One  commenter  seemed  to  be 
requesting  the  Bureau's  justification  for 
raising  the  minimum  grade  level.  The 
Bureau  proposed  raising  the  minimum 
grade  level  from  6.0  to  8.0  because  the 
U.S.  Department  of  Education  and 
similar  educational  agencies  have 
adopted  the  8.0  grade  level  as  the  level 
of  basic  nationwide  literacy.  The 
Bureau's  concern,  and  justification  for 
delaying  final  action  on  the  8.0  grade 
level  proposal,  was  to  see  what  impact 
this  increase  would  have  on  institution 
resources  and  programming.  The  results 
of  the  pilot  program  suggest  that  the 
increased  grade  level  can  be 
accommodated  without  adversely 
affecting  other  aspects  of  the 
institution's  operation. 

2.  Section  544.-70— In  section  544.70 
and  all  remaining  sections  of  this  rule, 
the  reference  to  a  6.0  grade  level  is 
changed  to  read  an  8.0  grade  level. 
.   3.  Section  544.71— Section  544.71(a)(4) 
inserts  "July  1. 1986  ".  as  this  is  the 
effective  date  for  requiring  an  8.0  grade 
level.  Proposed  §  544.71(a)(5)  is  now 
made  final.  That  section  exempts  from 
the  8.0  grade  level  requirement  an 
inmate  who,  during  the  inmate's  present 
confinement,  has  completed  an  ABE 
program  at  the  6.0  academic  grade  level. 
Based  on  new  paragraph  (a)(5),  existing 
paragraph  (a)(5)  becomes  new  final 
paragraph  (a)(6). 

4.  Section  544.72— To  clarify  the  intent 
of  §  544.72(a),  the  word  "or"  is 
substituted  for  the  word  "and".  An 
inmate  is  only  enrolled  in  that  area  for 
which  an  academic  grade  level  below 


8.0  is  identified.  In  S  544.72(c)  the 
wording  is  changed,  but  the  intent 
remains  the  same. 

5.  Section  544.73— In  this  paragraph 
the  wording  is  changed,  but  the  intent 
remains  the  same. 

List  of  Subjects  in  28  CFR  Part  544 

Education.  Libraries.  Prisoners. 
Recreation. 


Conclusion 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(q),  28  CFR 
Chapter  V  is  amended  as  follows:  In 
Subchapter  C,  by  revising  Part  554, 
Subpart  H. 

Dated:  June  5, 1986. 
).  Michael  Quinlan. 
Deputy  Director.  Bureau  of  Prisons. 

In  Subchapter  C.  revise  Part  544. 
Subpart  H  to  read  as  follows: 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  544— EDUCATION 


Sut>part  H— Adult  Basic  Education  (ABE) 
Program 

Sec. 

544.70  Purpose  and  scope. 

544.71  Applicability. 

544.72  Procedures. 

544.73  Federal  Prison  Industries  (UNICOR) 
and  inmate  performance  pay  (IPP) 
assignments. 

544.74  Incentives. 

544.75  Disciplinary  action. 

Authority.  5  U.S.C.  301: 18  U.S.C.  4001.  4042. 
4081.  4082,  5006-5024,  5039:  28  U.S.C.  509,  510: 
28  CFR  0.95-0.99. 

Subpart  H— Adult  Basic  Education 
(ABE)  Program 

§  S44.70    Purpose  and  scope. 

An  inmate  confined  in  a  federal 
institution  who  cannot  read,  write,  or  do 
'  mathematics  at  the  8.0  academic  grade 
level  is  required  to  attend  an  adult  basic 
education  (ABE)  program  for  a  minimum 
of  90  calendar  days.  The  Warden  shall 
establish  incentives  to  encourage  an 
inmate  to  complete  the  ABE  program. 

§  544.71    Applicability. 

(a)  The  provisions  of  this  subpart  on 
the  adult  basic  education  program  apply 
to  all  inmates  in  federal  institutions 
except: 

(1)  Pre-trial  inmates; 

(2)  Inmates  committed  for  purpose  of 
study  and  observation  under  the 
provisions  of  18  U.S.C.  4205(c): 


(3)  Sentenced  aliens  with  a 
deportation  detainer 

(4)  Inmates  already  in  UNICOR  or 
Inmate  Performance  Pay  (IPP) 
assignments  in  pay  grades  1,  2,  and  3  at 
the  time  of  implementation  of  this  rule 
(July  1, 1986)  who  do  not  presently 
function  at  the  8.0  academic  grade  level; 

(5)  Inmates  who  during  their  present 
confinement  have  previously  completed 
the  ABE  program  at  the  time  the  Bureau 
implements  its  8.0  academic  grade  level 
requirement. 

(6)  Other  inmates  who,  for  good  cause, 
the  Warden  may  determine  are  exempt 
from  the  provisions  of  this  rule. 

(b)  Staff  shall  document  in  the 
inmate's  education  file  the  specific 
reasons  for  not  requiring  the  inmate  to 
participate  in  the  ABE  program. 

§  544.72    Procedures. 

(a)  The  Warden  at  each  federal 
institution  shall  ensure  that  an  inmate 
who  is  functioning  below  an  8.0 
acaderpic  grade  level  in  reading,  writing, 
or  mathematics  is  enrolled  in  the  ABE 
program. 

(b)  The  Warden  or  designee  shall 
assign  to  an  education  staff  member  the 
responsibility  to  coordinate  the 


institution's  ABE  program.  The  ABE 
coordinator  shall  meet  initially  with  the 
inmate  for  the  purpose  of  enrolling  the 
inmate  in  the  ABE  program. 
Subsequently,  the  ABE  coordinator  shall 
formally  interview  each  inmate  involved 
in  the  ABE  program  at  least  once  every 
30  days  to  review  and  record  the 
inmate's  progress  in  this  program.  The 
ABE  coordinator  shall  place 
documentation  of  this  inteview  in  the 
inmate's  education  file. 

(c)  At  the  end  of  90  calendar  days, 
excluding  sick  time,  furloughs,  or  other 
authorized  absences  from  scheduled 
classes,  the  inmate's  unit  team  shall 
meet  with  the  inmate  to  seek  the 
inmate's  continued  participation  in  the 
ABE  program  until  the  inmate  reaches 
the  8.0  academic  grade  level.  At  this 
time,  the  inmate  may  elect  not  to 
continue  in  the  ABE  program,  and  no 
disciplinary  action  will  be  taken.  The 
inmate  may  not  discontinue  this 
program  where  treatment  is  mandated 
by  statute. 

§544.73    Federal  Prison  Industries 
(UNICOR)  and  inmate  performance  pay 
(IPP)  assignments. 

Inmates  who  wish  to  secure  a 
UNICOR  or  IPP  work  assignment  above 


the  fourth  grade  of  compensation  must 
be  able  to  demonstrate  achievement  of 
at  least  an  8.0  academic  grade  level.  An 
inmate  may  be  assigned  to  the  fourth 
grade  of  compensation  in  a  UNICOR  or 
IPP  work  assignment  contingent  on  the 
inmate's  enrollment,  and  satisfactory 
participation,  in  the  ABE  program. 
Failure  of  an  inmate  to  make  adequate 
progress  in  the  ABE  program  may  be 
used  as  the  basis  to  remove  the  inmate 
from  the  UNICOR  or  IPP  work 
assignment. 

SS44.74    IncentWes. 

The  Warden  shall  establish  a  system 
of  incentives  to  encourage  an  inmate  to 
obtain  a  minimum  academic  grade  level 
of  8.0. 

§544.75    Disciptlnary  action. 

As  with  other  mandatory  programs, 
such  as  work  assignments,  staff  may 
take  disciplinary  action  against  an 
Inmate  whose  academic  level  is  below 
the  8.0  grade  level  when  that  inmate 
refuses  to  enroll  in,  or  to  complete,  the 
mandatory  90  calendar  days  ABE 
program. 

[FR  Doc.  86-13028  Filed  6-&-86;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  36 

Indian  Healtli  Services;  Eligibility 

AGCNCV:  Public  health  Service,  HHS. 
action:  Notice  of  proposed  rulemaking. 


JM  I 


summary:  We  are  proposing  changes  to 
the  regulations  governing  who  may 
receive  health  services  from  the  Indian 
Health  Service  (IHS).  Under  this 
proposal,  an  eligible  person  must  be:  (1) 
A  member  of,  or  eligible  for  membership 
in.  a  Federally  recognized  Indian  tribe, 
(2)  of  one-quarter  (V4)  or  more  Indian  or 
Alaska  Native  ancestry,  and  (3)  reside 
within  a  designated  health  service 
delivery  area.  If  the  person  is  not  a 
member  of,  or  eligible  for  membership 
in.  a  Federally  recognized  Indian  tribe, 
then  the  person  must  be  of  one-half  (Vi) 
or  more  Indian  or  Alaska  Native 
ancestry,  and  reside  within  a  designated 
health  service  delivery  area. 
date:  Written  comments  must  be 
received  on  or  before  October  8. 1986.  In 
addition,  public  meetings  will  be  held  in 
each  of  the  IHS  Areas  at  which  the 
public  will  be  invited  to  express  their 
views.  These  public  meetings  will  be 
advertised  locally  and  held  during  the 
period  from  the  date  of  publication  of 
this  notice  to  October  8, 1986.  The  IHS 
Area  and  Program  offices  will  send 
copies  of  this  Notice  of  Proposed 
Rulemaking  to  each  tribe  within  their 
jurisdiction  and  invite  each  tribe  to 
participate  in  these  meetings.  We 
especially  invite  comments  from  tribes 
and  tribal  organizations  regarding  how 
these  proposed  rules  will  impact  on  the 
eligibility  of  their  members  for  IHS 
services. 

ADDRESS:  Written  comments  on  these 
proposed  rules  may  be  sent  to  Richard  J. 
McCloskey,  Indian  Health  Service. 
Room  6A-20,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Comments 
will  be  made  available  for  public 
inspection  at  this  address  from  8:30  a.m. 
to  5:00  p.m.  beginning  approximately  2 
weeks  after  publication  of  this  notice. 
The  public  meetings  will  be  held  at 
times  and  locations  which  will  be 
announced  by  the  local  IHS  Area  or 
Program  Office. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  J.  McCloskey.  Indian  Health 
Service,  Room  6A-20,  Parklawn 
Building.  5600  Fishers  Lane.  Rockville. 
Maryland  20857.  Telephone  301-443- 
1116. 

SUPPI.EMENTARY  INFORMATION: 
Interested  persons  will  have  120  days 


from  publication  of  this  proposed  mie.  to 
submit  written  comments.  In  addition, 
within  the  120  day  comment  period,  the' 
IHS  will  hold  public  meetings  at 
selected  locations  throughout  the 
country  to  receive  comments  on  tbn 
proposal  from  Indian  and  Alaska  Native 
people  and  others  who  may  be 
interested.  The  IHS  will  inform  Indian 
tribal  groups  and  organizations  ot  and 
advertise  locally,  the  dates  and  places 
of  these  meetings.  The  IHS  Area  and 
Program  offices  will  send  copies  of  this 
Notice  of  Proposed  Rulemaking  to  each 
tribe  within  their  jurisdiction  and  invite 
each  tribe  to  participate  in  these 
meetings.  We  especially  invite 
comments  from  tribes  and  tribal 
organizations  regarding  how  these 
proposed  rules  will  impact  on  the 
eligibility  of  their  members  for  IHS 
services. 

The  present  regulations  governing 
who  may  receive  health  services  from 
the  IHS  are  published  at  42  CFR  36.12 
and  36.23.  In  order  to  be  eligible  for 
direct  services  at  IHS  facilities  under 
§  36.12,  a  person  must  be  of  "Indian 
descent"  and  "belong  to  the  Indian 
community  served"  by  the  local  IHS 
health  facility  and  program.  No 
particular  degree  of  Indian  ancestry 
(blood  quantum)  is  required  and  the 
term  "Indian  community"  is  not  defined. 
The  regulations  have  been  construed 
liberally  to  include  anyone  who  can 
reasonably  be  regarded  as  an  Indian 
regardless  of  degree  of  Indian  ancestry 
or  tribal  affiliation. 

In  order  to  be  eligible  for  contract 
health  services  (services  purchased  from 
non-IHS  hospitals  and  medical 
providers)  one  must  meet  additional 
requirements.  Under  §  36.23,  a  person ' 
must  be  eligible  for  direct  care  from  the 
IHS  and  in  addition  reside  within  a 
designated  contract  health  services 
delivery  area  and  be  either  a  member  of. 
or  have  close  social  and  economic  tie« 
with,  the  tribe  located  on  the 
reservation.  These  requirements  are 
more  restrictive  than  those  for  direct 
care  because  contract  health  service* 
funds  are  very  limited.  However,  having 
different  requirements  for  direct  and 
contract  services  has  caused  probtem* 
when  patients  at  IHS  facilities  moat  be 
referred  to  non-IHS  facilities  for  needed 
care. 

We  propose  tightening  up  eligibility 
requirements  based  upon  tribal 
affiliation,  degree  of  Indian  ancestry, 
and  residence  within  a  defined 
geographic  service  area.  This  will  aet 
limits  on  the  eligible  service  populatkn 
enabling  us  to  provide  more  services 
within  the  limited  IHS  resources 
available.  It  will  also  enable  us  to 
allocate  resources  among  beneficiary 


groups  based  upon  clearly  defined  local  ' 
aervice  populations.  In  addition, 
substituting  more  precise  eligibility 
requirements  applicable  to  both  direct 
and  contract  health  services  will 
enhance  coordination  of  patient  care  in 
IHS  and  non-IHS  facilities. 

Proposed  Eligibility  Requirements 

We  propose  adding  a  definition  of 
"Indian  and  Alaska  Native  ancestry" 
meaning  descent  from  a  member  of  an 
Indian  or  Alaska  Native  tribe  that  has 
been  Federally  recognized  by  treaty  or 
otherwise.  This  will  establish  a  line  of 
descent  for  purposes  of  eligibility,  but 
not  all  persons  of  Indian  or  Alaska 
Native  ancestry  will  be  eligible  for  IHS 
services. 

With  this  definition  in  mind,  we 
propose  the  following  eligibility 
requirements  for  IHS  services.  Persons 
of  Indian  or  Alaska  Native  ancestry 
must: 

(1)  Be  a  member  of,  or  eligible  for 
membership  in,  a  Federal  recognized 
Indian  tribe;  and 

[Z]  Be  of  one  quarter  (y4)  or  more 
Indian  or  Alaska  Native  ancestry;  and 
(3)  Reside  within  a  designated  health 
service  delivery  area. 

If  a  person  is  not  a  member  of,  or 
eligible  for  membership  in,  a  Federally 
recognized  Indian  tribe,  then  in  order  to 
be  eligible  for  IHS  services  the  person 
must  be  of  one-half  ( Vt)  or  more  Indian 
of  Alaska  Native  ancestry  and  reside 
within  a  designated  health  service 
delivery  area.  We  propose  this 
exception  to  the  tribal  membership 
requirement  to  include  persons  who  do 
not  qualify  for  membership  in  any  one 
tribe  for  reasons  such  as  multiple  tribal 
bentage.  but  who  have  a  high  degree  of 
Indian  or  Alaska  Native  ancestry. 

Blood  quantum  requirements,  as  well 
as  tribal  membership,  have  historically 
been  used  by  Congress.  Federal 
agencies,  and  the  courts  to  determine 
who  is  an  "Indian"  for  purposes  of 
Federal  benefits,  claims  awards,  and 
Federal  jurisdiction.  There  is,  however. 
no  uniform  Federal  standard.  We  are 
proposing  a  one-quarter  [V*]  blood 
quantum  requirement  in  addition  to 
tribal  membership  as  a  means  of 
achieving  fairness  and  equity  across 
tribal  lines.  As  we  note  in  the  discussion 
of  pre-rulemaking  activity  below,  many 
tribes  recommended  that  we  adopt  this 
reqnirement  and  we  specifically  invite 
comnent  on  this  issue. 

Furthermore,  a  one-quarter  [V*)  degree 
reqairament  is  consistent  with  the 
membership  requirements  of  many 
toibea.  Tribal  membership  criteria  vary, 
but  BMMl  tribes  have  blood  quantum 
reqoirements  for  membership.  Of  the  213 


tribal  constitutions  which  we  were  able 
to  examine  at  BIA  Headquarters.  116 
tribes  required  Vd  or  more,  18  required 
Vz  or  more,  22  required  V»  or  more.  7 
required  Vis  or  more,  and  50  had  no 
blood  quantum  requirements  as  such, 
but  generally  required  descendency 
from  a  member  listed  on  th^  original 
tribal  roll.  In  addition,  one-quarter  (Vt) 
or  more  Alaska  Native  blood  is 
generally  required  for  enrollment  in 
Alaska  Native  corporations. 

We  have  included  four  exceptions  to 
the  above  eligibility  requirements.  These 
exceptions  recognize  special 
circumstances  wherein  services  are 
provided  under  current  law  and 
regulations: 

(1)  Persons  who  meet  the  above 
eligibility  criteria  except  for  the 
residency  requirement,  and  who 
formerly  resided  within  a  health  service 
delivery  area,  may  return  to  their  home 
community  within  that  area  and  receive 
direct  and  contract  health  services 
there.  This  exception  includes  the  minor 
children  of  such  persons  if  the  children 
meet  the  eligibility  criteria  except  for  the 
residency  requirement. 

(2)  The  IHS  will  provide  direct  and 
contract  health  services  to  a  non-Indian 
woman  pregnant  with  an  eligible 
Indian's  child  but  only  during  the  period 
of  her  pregnancy  through  post-partum 
(generally  about  6  weeks  after  delivery), 
in  cases  where  the  woman  is  not 
married  to  the  eligible  Indian  under 
applicable  state  or  tribal  law,  paternity 
must  be  acknowledged  in  writing  by  the 
Indian  or  determined  by  order  of  a  court 
of  competent  jiuisdiction. 

(3)  The  IHS  will  provide  direct  and 
contract  health  services  to  non-Indian 
members  of  an  eligible  Indian's 
household  if  the  medical  officer  in 
charge  determines  that  the  services  are 
necessary  to  control  acute  infectious 
disease  or  a  public  health  hazard. 

(4)  Upon  request  and  with  the 
approval  of  the  service  unit  director,  the 
IHS  may  for  good  cause  provide 
contract  health  services  to  an  otherwise 
eligible  person  for  up  to  90  days  after 
the  person  ceases  to  reside  in  a  health 
service  delivery  area. 

Our  proposal  consolidates  provisions 
governing  eligibility  for  contract  health 
services  with  those  for  direct  services. 
There  are  no  additional  eligibility 
requirements  for  contract  health 
services.  Provisions  are  retained 
allowing  the  IHS  to  establish  medical 
priorities  for  health  services,  and 
precluding  authorization  for  contract 
health  services  when  and  to  the  extent 
that  alternate  resources  are  or  should  be 
available  and  accessible.  In  addition, 
contract  health  services  will  not  be 
authorized  when  and  to  the  extent  that 


Indian  Health  Service  facilities  are 
available  and  accessible  to  provide  the 
needed  care. 

The  exceptions  to  the  residency 
requirements  for  students,  transients, 
and  foster  children  contained  in  the 
present  regulations  are  incorporated 
into  a  new  definition  of  "reside". 
Sections  36.24  and  36.25  of  the  present 
regulations  governing  authorization  for 
contract  health  services  and 
reconsideration  and  appeals  are 
retained  and  renumbered  as  S  36.13  and 
§  36.14  respectively.  As  redesignated. 
§  36.14  governing  reconsideration  and 
appeals  has  been  revised  so  that  the 
reconsideration  and  appeals  process 
applies  to  IHS  denials  of  direct  as  well 
as  contract  health  services. 

Health  Service  Delivery  Areas 

We  are  proposing  geographic 
residency  requirements  to  reflect  the 
IHS  obligation  to  Indians  living  "on  or 
near"  reservations  and  in  traditional 
Indian  areas  (Oklahoma  and  Alaska). 
We  propose  deleting  §  36.22  of  the 
present  regulations  designating  contract 
health  service  delivery  areas  and 
substituting  a  new  S  36.15  governing 
designation  of  health  service  dehvery 
areas  for  both  direct  and  contract  health 
services.  The  IHS  will  designate  specific 
geographic  areas  surrounding  Federal 
Indian  reservations  as  health  service 
delivery  areas.  Designations  will  be 
made  by  publication  of  a  notice  in  the 
Federal  Register  to  accompany 
publication  of  final  regulations. 

It  is  our  intention  to  leave  current 
service  delivery  areas  in  place  at  the 
outset.  Thus,  the  notice  accompanying 
publication  of  final  regulations  will 
designate  health  service  delivery  area 
boundaries  conforming  to  existing 
service  areas.  This  will  avoid  major 
disruptions  in  service  delivery  patterns. 

However,  it  is  also  our  intention  to 
begin  a  reassessment  of  service  area 
boundaries  based  upon  the  principles 
enunciated  in  S  36.15.  Some  of  the 
current  service  areas  composed  of 
counties  including  reservation  land  and 
bordering  on  the  reservation  may  have 
configurations  which  do  not  constitute  a 
reasonable  service  area.  This  proposed 
regulation  sets  forth  a  procedure  under 
which  the  IHS.  after  consultation  with 
the  Indian  tribes  affected,  could 
redesignate  the  boundaries  of  any  health 
service  delivery  area  by  publication  of  a 
notice  in  the  Federal  Register.  Such 
redesignations  would  be  based  upon 
consideration  of  specific  factors  set  out 
in  proposed  S  36.15. 

Our  proposal  recognizes  that  in  some 
situations  it  is  inappropriate  to  use 
Federal  Indian  reservations  as  the  basis 
for  defining  health  service  delivery 


areas.  This  is  the  case  where 
reservations  are  nonexistent  or  very 
small  and  scattered,  and  the  Indian 
population  is  widely  dispersed.  In  these 
situations,  the  proposed  new  regulation 
authorizes  the  IHS  to  designate  entire 
states,  counties,  or  census  divisions  as 
health  service  delivery  areas.  This 
conforms  to  present  practice.  Section 
36.22  of  the  present  regulations 
designates  the  States  of  Alaska. 
Oklahoma  and  Nevada,  as  well  as 
certain  groups  of  counties  in  Minnesota. 
Wisconsin  and  Michigan  as  contract 
health  service  delivery  areas. 

The  proposal  also  allows  any  Indian 
tribe  located  within  a  health  service 
delivery  area  to  request  a  change  in  area 
boundaries.  Requests  must  be  supported 
by  documentation  related  to  the  factors 
IHS  must  consider  In  redesignating  area 
boundaries.  Tribes  will  have  a  right  to 
appeal  IHS  Area  O^ice  determinations 
on  such  requests  to  the  IHS  Director. 
See  proposed  S  36.15(d). 

Fee-for-Service  Care 

We  also  propose  updating  the 
regulation  to  specify  those 
circumstances  in  which  the  IHS  may 
provide  direct  services  at  its  facilities  on 
a  fee-for-service  basis.  See  proposed 
§  36.12(d).  These  are: 

(1)  in  emergencies  under  section 
322(b)  of  the  Public  Health  Service  Act, 
42  U.S.C.  249(b).  and  42  CFR  32.111  of 
the  regulations; 

(2)  to  Public  Health  Service  and  other 
federal  beneficiaries  under  Economy 
Act  (31  U.S.C.  1535)  arrangements  to  the 
extent  that  providing  services  does  not 
interfere  with  or  restrict  the  provision  of 
services  to  Indian  and  Alaska  Native 
beneficiaries; 

(3)  to  non-beneficiaries  residing 
within  the  health  service  delivery  area 
under  policies  approved  by  the  tribe  or 
tribes  located  on  the  reservation  but 
only  to  the  extent  that  providing 
services  does  not  interfere  with  or 
restrict  the  provision  of  services  to 
Indian  and  Alaska  Native  beneficiaries. 

The  above  provisions  governing  fee- 
for-service  care  reflect  current  law  and 
policy.  They  are  included  here  to  update 
the  regulations.  We  note  that  tightening 
up  the  eligibility  requirements  as 
proposed  will  place  certain  persons, 
who  might  have  been  eligible  for  free 
care  under  the  present  rules,  in  the  fee- 
for-service  category.  The  proposed 
eligibility  requirements  will  not 
necessarily  eliminate  the  actual 
provision  of  services  to  those 
individuals  who  no  longer  qualify  for 
free  care  from  the  IHS.  They  may  still ' 
receive  services  from  IHS  facilities  on  a 
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fee-for-service  basis  under  eligibility 
policies  approved  by  the  local  tribe(8). 

BeneRdary  Identification  Cards 

Proposed  S  36.16  requires  the  IHS.  as 
part  of  its  ongoing  registration  system, 
to  maintain  a  list  of  the  names  and 
addresses  of  persons  eligible  for 
services,  and  to  issue  beneficiary 
identification  cards  as  evidence  of 
beneficiary  status.  This  will  enable  the 
IHS  to  have  an  accurate  count  of 
beneficiary  populations  for  purposes  of 
budget  allocations.  In  addition,  use  of 
such  cards  will  help  local  IHS  officials 
identify  beneficiaries  and  carry  out 
other  administrative  tasks  related  to 
admitting  patients  for  treatment.  The 
IHS  is  presently  conducting  a 
registration  system  so  that  the 
administrative  process  for  issuance  of 
beneficiary  identification  cards  is 
already  in  place. 

Transition 

We  have  not  included  provisions  in 
this  proposal  governing  the  transition 
from  CMrrent  regulations  to  new  rules. 
We  encourage  comments  regarding 
what  steps  the  IHS  might  take  to 
facilitate  that  transition  for  persons  who 
may  no  longer  be  eligible  under  the  new 
rules. 

Definitions 

Finally  we  are  proposing  to  delete  the 
definitions  in  S  36.1  as  obsblete.  and  use 
the  definitions  in  §  36.21.  with  certain 
changes,  in  a  new  definitions  section  for 
this  proposed  regulation.  The  changes 
are: 

(1)  Deleting  the  definition  for 
"contract  health  service  delivery  area" 
and  subtituting  a  definition  for  "health 
service  delivery  area"; 

(2)  Adding  a  definition  of  "reside"  to 
mean  "living  in  a  locality  with  the  intent 
to  make  it  a  fixed  and  permanent 
home",  but  including  exceptions  for 
students,  certain  transients,  and  foster 
children  living  temporarily  away  from 
the  service  area; 

(3)  Adding  a  definition  of  "Indian  or 
Alaska  Native  ancestry"  as  explained 
above: 

(4)  Confronting  the  definition  of 
"Indian  tribe"  to  that  contained  in  the 
Indian  Self-Determination  Act,  25  U.S.C. 
450b(b);  and 

(5)  Revising  the  definition  of 
"alternate  resoiuces '  to  clarify  that  the 
definition  is  intended  to  cover  all  non- 
IHS  health  care  providers.  Institutions, 
and  payment  sources  but  not  IHS 
facilities.  Although  it  is  IHS  policy  not  to 
authorize  contract  health  services  when 
needed  care  is  available  and  accessible 
at  IHS  facilities  (see  proposed 
i  36.12(c]),  the  reference  to  IHS  facilities 


in  the  present  definition  of  alternate 
resources  is  confusing. 

Authority  To  Issue  This  Rule 

The  underlying  statutory  authority  for 
the  IHS  program  is  the  Snyder  Act,  25 
U.S.C.  13.  That  Act  states  in  pertinent 
part: 

The  Bureau  of  Indian  Affairs,  under  the 
supervision  of  the  Secretary  of  the  Interior, 
shall  direct  supervise,  and  expend  such 
moneys  as  Congress  may  from  time  to  time 
appropriate,  for  the  benefit,  care,  and 
assistance  of  the  Indians  throughout  the 
United  States  for  the  following  purposes: 
«         «         •         *         • 

For  relief  of  distress  and  cooservatioo  of 
health. 

t         »         *         *         * 

For  the  employment  of .  .  .  physicians. 

This  authority,  with  respect  to  Indian 
Health,  was  transferred  to  the  Secretary 
of  Health  and  Human  Services  in  1955. 
(42  U.S.C.  2001  ef  set?.). 

The  Supreme  Court  interpreted  the 
Snyder  Act  in  a  landmark  case  entitled 
Morton  v.  Ruiz.  415  U.S.  199  (1974).  The 
Court  noted  that  'The  Snyder  Act .  .  . 
does  not  provide  eligibility  requirements 
or  the  details  of  any  program."  415  U.S. 
at  208.  The  Court  went  on  to  make  it 
very  clear  that  Federal  agencies 
administering  Snyder  Act  programs 
have  the  power  to  define  eligibility 
requirements  and  limit  program  benefits 
in  accordance  with  rational  standards. 
The  Court  stated: 

Having  found  that  the  congressional 
appropriation  was  intended  to  cover  welfare 
services  at  least  to  those  Indians  residing  on 
or  near'  the  reservation,  it  does  not 
necessarily  follow  that  the  Secretary  is 
without  power  to  create  reasonable 
classifications  and  eligibility  requirements  in 
order  to  allocate  the  limited  funds  available 
to  him  for  this  purpose.  (Citations  omitted). 
Thus,  if  there  were  only  enough  funds 
appropriated  to  provide  meaningfully  for 
10,000  needy  Indian  beneficiaries  and  the 
entire  class  of  eligible  beneficiaries 
numbered  20,000,  it  would  be  incumbent  upon 
the  BIA  to  develop  an  eligibility  standard  to 
deal  with  the  problem;  and  the  standard,  if 
rational  and  proper,  might  leave  some  of  the 
class  otherwise  encompassed  by  the 
appropriation  without  benefits.  But  in  such  a 
case  the  agency  must,  at  a  minimum,  let  the 
standard  be  generally  known  so  as  to  assure 
that  it  is  being  applied  consistently  and  so  as 
to  avoid  both  the  reality  and  the  appearance 
of  arbitrary  denial  of  benefits  to  potential 
beneficiaries.  (415  U.S.  at  231-32). 

The  Ruiz  decision  reconciles  the 
power  of  the  administering  Federal 
agency  to  limit  Snyder  Act  program 
benefits  through  adoption  of  rational 
eligibiUty  requirements  with  the  trust 
responsibilities  of  the  Federal 
Government  toward  Indians.  The  Cotul 
viewed  the  trust  responsibility  as 


requiring  the  Federal  agency  to  deal 
fairly  with  Indians,  i.e..  "promulgate 
eligibility  requirements  according  to 
established  procedures."  415  U.S.  at  237. 

Paperwork  Reduction  Act 

Proposed  S  36.12.  S  36.14,  $  36.15(d) 
and  I  36.18,  contain  information 
collection  requirements.  As  required  by 
§  3504(h)  of  the  Paperwork  Reduction 
Act  of  1980,  we  have  submitted  a  copy 
of  this  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  these  information  collection 
requirements.  Other  organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  should  direct  them  to  the 
agency  official  designated  for  this 
purpose  whose  name  appears  in  this 
preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  New  Executive  Office  Building 
(Room  3208).  Washington,  DC  20503. 
ATTN:  Desk  Office  for  HHS. 

Pre-Rulemaking  Activity 

The  current  regulation  dealing  with 
Indian  eligibility  for  IHS  programs  has 
been  a  topic  of  discussion  for  many 
years  both  within  the  Indian  community 
and  IHS.  On  June  6, 1983.  we  published 
a  notice  in  the  Federal  Register  (48  FR 
25273)  asking  for  comments  on  a  number 
of  options  for  eligibility  criteria.  We 
received  a  total  of  242  responses:  28 
from  tribal  governments.  4  from  tribal 
organizations,  15  from  other  Indian 
organizations,  4  from  other 
organizations,  and  191  from  individuals. 
The  comments  from  individuals 
generally  supported  retention  of  current 
eligibility  requirements.  The  comments 
from  tribal  groups  generally  supported 
use  of  a  blood  quantum  requirement  for 
IHS  eligibility,  but  expressed  concern 
that  we  try  to  avoid  hardship  in 
localities  where  unemployment  is  a 
problem  and  no  other  health  insurance 
exists.  The  majority  of  the  tribes 
responding  stated  that  if  we  adopt  a 
blood  quantum  criterion,  that  it  be  one- 
quarter  (V*)  blood. 

This  proposed  rule  does  not  have  cost 
implications  for  the  economy  of  $100 
million  or  more  independent  of  the  IHS 
appropriation,  nor  will  it  result  in  a 
major  increase  in  cost  for  consumers, 
industries,  or  Government  agencies,  nor 
will  it  adversely  affect  competition. 
Therefore,  the  Secretary  has  determined 
that  the  rule  is  not  a  "major  rule"  under 
Executive  Order  12291.  and  a  regulatory 
imapct  analysis  is  not  required.  Further, 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
therefore  do  not  require  a  regulatory 


fiexibility  analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 

List  of  Subjects  in  42  CFR  Part  38 

Alaska  natives,  Indians,  Health, 
Health  facilities.  Health  service  delivery 
areas.  Contract  health  services. 

Dated:  |anuary  27, 19e& 
Dooald  ian  MacdonaM, 

Acting  Assistant  Secretary  for  Health. 

Approved:  May  19. 1986. 
Otis  R.  Bowen, 

Secretary. 

PART  36— (AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  we  propose  amending 
Subparts  A,  B  and  C  of  42  CFR  Part  36 
as  follows: 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Authority:  Sec.  3,  68  Stat.  674;  42  U.S.C. 
2003.  42  Stat.  208.  sec.  1,  88  Stat.  674;  25  U.S.C. 
13,  42  U.S.C.  2001  unless  otherwise  noted. 

Z.  Subpart  A  is  amended  by  revising 
the  title,  removing  §  36.1,  and 
redesignating  §§  36.2  and  37.3  as  §§  36.1 
and  36.2  respectively,  to  read  as  follows; 

Subpart  A — Purpose 

36.1  Purpose  of  the  regulation. 

***** 

36.2  Administr^ive  instructions. 

***** 

3.  Subparts  B  and  C  are  amended  by 

A.  Redesignating  §  36.12(c)  as 
§  36.11(d). 

B.  Revising  §  36.12, 

C.  Revising  and  redesignating  S  36.21 
as  S  36.10, 

D.  Redesignating  §  36.24  as  §36.13, 

E.  Removing  §  36.14  and  by  revising 
paragraph  (a)  introductory  text  of 

§  36.25  and  then  by  redesignating  §  36.25 
as  §  36.14.  The  revised  paragraph  (a) 
introductory  text  would  read  as  set  forth 
below,  and 

F.  Adding  new  SS  36.15  and  36.16  to 
read  as  set  forth  below.  The  revised  and 
added  portions  of  Subpart  B  read  as 
follows: 

»    §36.10    DefinitioiM. 

As  used  in  this  subpart: 
(a)  "Alternate  resources"  means 
resources  other  than  those  of  the  Indian 
Health  Service  available  and  accessible 
to  the  individual,  such  as  health  care 
providers  and  accessible  to  the 
individual,  such  as  health  care  providers 
and  institutions,  health  care  payment 
sources,  or  other  health  care  programs 
for  the  provision  of  health  services,  (e.g., 
medicare,  medicaid.  State  or  local 
health  care  programs  or  private 
insurance)  for  which  the  individual  may 
be  eligible  or  would  be  eligible  except 


for  the  existence  of  the  IHS  contract 
health  services  program. 

(b)  "Appropriate  ordering  official" 
means,  unless  otherwise  specified  by 
contract  with  the  health  care  facility  or 
provider,  the  ordering  o^icial  for  the 
health  service  delivery  area  in  which  the 
individual  requesting  contract  health 
services  or  on  whose  behalf  the  services 
are  requested,  resides. 

(c)  "Area  Director"  means  the 
Director  of  an  Indian  Health  Service 
area  designated  for  purposes  for 
administration  of  Indian  Health  Service 
Programs. 

(d)  "Contract  health  services"  means 
health  services  provided  at  the  expense 
of  the  Indian  Health  Service  from  public 
or  private  medical  or  hospital  facilities 
other  than  those  of  the  Service. 

(e)  "Emergency"  means  any  medical 
condition  for  which  immediate  medical 
attention  is  necessary  to  prevent  the 
death  or  serious  impairment  of  the 
health  of  ai^individual. 

(f)  "Health  service  delivery  area" 
means  a  geographic  area  designated 
pursuant  to  §  36.15  of  this  Subpart. 

(g)  "Indian  or  Alaska  Native  ancestry" 
means  descent  from  a  member  of  an 
Indian  or  Alaska  Native  tribe  that  has 
been  Federally  recognized  by  treaty  or 
otherwise. 

(h)  "Indian  tribe"  means  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  commiuiity,  including  any 
Alaska  Native  village  or  regional  or 
village  corporation  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  43  U.S.C, 
1601  et.  seq.,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

(i)  "Program  Director"  means  the 
Director  of  an  Indian  Health  Service 
"program  area"  designated  for  the 
purposes  of  administration  of  Indian 
Health  Service  programs. 

(j)  "Reservation"  means  any  Federally 
recognized  Indian  tribes,  reservation, 
Pueblo,  or  colony,  including  former  . 
reservations  in  Oklahoma,  Alaska 
Native  regions  established  pursuant  to 
the  Alaska  Native  Claims  Settlement 
Act  (43  U.S.C.  1601  et  seq.),  and  Indian 
allotments. 

(k)  "Reside"  means  living  in  a  locality 
with  the  intent  to  make  it  a  fixed  and  a 
permanent  home.  The  following  persons 
will  be  deemed  residents  of  the  health 
service  delivery  area: 

(1)  Students  who  are  temporarily 
absent  from  the  health  service  delivery 
area  during  full  time  attendance  at 
programs  of  vocational^  technical,  or 
academic  education  including  normal 
school  breaks; 


(2)  Persons  who  are  temporarily 
absent  from  the  health  service  delivery 
area  for  purposes  of  travel  or 
employment  (such  as  seasonal  or 
migratory  workers); 

(3)  Indian  children  placed  in  foster 
care  outside  the  health  service  deUvery 
area  by  order  of  a  court  of  competent 
jurisdiction  and  who  were  residents 
within  the  service  area  at  the  time  of  the 
court  order. 

(1)  "Secretary"  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority  involved 
has  been  delegated. 

(m)  "Service"  means  the  Indian 
Health  Service. 

(n)  "Service  Unit  Director"  means  the 
Director  of  an  Indian  Health  Service 
"Service  unit  area"  designated  for 
purposes  of  administration  of  Indian 
Health  Service  programs. 

§36.12    Parsons  to  whom  healttt  MrvlOM 

WM  DC  prOVKNO. 

(a)  Subject  to  the  requirements  of  this 
Subpart,  the  Indian  Health  Service  will 
provide  direct  services  at  its  facilities, 
and  contract  health  services,  as 
medically  indicated,  and  to  the  extent 
that  funds  and  resources  allocated  to  the 
particular  health  service  delivery  area 
permit,  to  persons  of  Indian  and  Alaska 
Native  ancestry  who: 

(1)  Are  members  of,  or  eligible  or 
membership  in,  a  federally  recognized 
Indian  tribe;  and 

(2)  Are  of  one  quarter  ( V4)  or  more 
Indian  or  Alaska  Native  ancestry  as 
determined  by  the  Department  of  the 
Interior  or  through  other  reasonable 
means;  and 

(3)  Reside  within  a  health  service 
delivery  area  designated  under  §  36.15 
of  this  part;  or 

(4)  Are  not  members  of.  or  eligible  for 
membership  in.  a  Federally  recognized 
Indian  tribe  but  are  of  one  half  ( Vi)  or 
more  Indian  or  Alaska  Native  ancestry 
and  reside  within  a  health  service 
delivery  area  designated  under  S  36.15 
of  this  part. 

(b)  Subject  to  the  requirements  of  this 
Subpart,  the  Indian  Health  Service  will 
also  provide  direct  services  at  its 
facilities  and  contract  health  services,  as 
medically  indicated,  and  to  the  extent 
that  funds  and  resources  allocated  to  the 
particular  health  service  delivery  area 
permit,  in  the  circuihstances  listed 
below: 

(1)  Persons  who  meet  the  eligibility 
criteria  in  paragraph  (a)  of  this  section 
except  for  the  residency  requirement, 
who  formerly  resided  within  a  health 
service  delivery  area  designated  under 
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§36.15  of  this  part,  and  who  return  to 
their  home  community  within  that  area 
and  receive  services  there  (and  minor 
Children  of  such  persons  if  the  children 
meet  the  eligibility  criteria  in  paragraph 
(a)  of  this  section  except  for  the 
residency  requirement). 

(2)  A  non-Indian  woman  pregnant 
with  an  eligible  Indian's  child  but  only 
during  the  period  of  her  pregnancy 
through  postpartum  {generally  about  6 
weeks  after  dehvery).  In  cases  where 
the  woman  is  not  married  to  the  eligible 
Indian  under  applicable  state  or  tribal 
law,  paternity  must  be  acknowledged  In 
writing  by  the  Indian  or  determined  by 
order  of  a  court  of  competent 
jurisdiction. 

(3)  Non-Indian  members  of  an  eligible 
Indian's  household  if  the  medical  officer 
in  charge  determines  that  the  health 
services  are  necessary  to  control  acute 
infectious  disease  or  a  public  health 
hazard. 

J^  (4)  Upon  request  and  with  the  written 
Approval  of  the  Service  Unit  Director  for 
good  cause,  to  an  otherwise  eligible 
person  for  up  to  90  days  after  the  person 
ceases  to  reside  in  a  health  service 
delivery  area. 

(c)  Contract  health  services  will  not 
be  authorized  when  and  to  the  extent 
that  Indian  Health  Service  facilities  are 
available  and  accessible  to  provide  the 
needed  care.  When  funds  are 
insufficient  to  provide  the  volume  of 
contract  health  services  needed  by  the 
service  population,  the  Indian  Health 
Service  shall  determine  service 
priorities  on  the  basis  of  medical  need. 
Contract  health  services  will  not  be 
authorized  when,  and  to  the  extent  that, 
alternate  resources  for  payment: 

(1)  Are  available  and  accessible  to  the 
beneficiary,  or 

(2)  Would  be  available  and  accessible 
if  the  beneficiary  were  to  apply  for 
them,  or 

(3)  Would  be  available  and  accessible 
under  state  or  local  law  or  regulation  in 
the  absence  of  the  individual's  eligibility 
for  contract  health  services  from  the 
Indian  Health  Service. 

(d)  The  Indian  Health  Service  may 
provide  direct  services  at  its  facilities  on 
a  fee-for-service  basis  to  persons  who 
are  not  beneficiaries  under  paragraphs 
(a)  and  (b)  of  this  section  in  any  of  the 
following  circumstances: 

(1)  In  emergencies  under  section 
322(b)  of  the  Pubhc  Health  Service  Act. 
42  U.S.C.  249(b),  and  42  CFR  32.111. 

(2)  ToJ*ublic  Health  Service  and  other 
Federal  beneficiaries  under  Economy 


Act  (31  U.S.C.  1535)  arrangements  to  the 
extent  that  providing  services  does  not 
interfere  with  or  restrict  the  provision  of 
services  to  Indian  and  Alaska  Native 
beneficiaries; 

(3)  To  non-beneficiaries  residing 
within  the  health  service  delivery  area 
when  approved  by  the  tribe  or  tribes 
located  on  the  reservation  but  only  to 
the  extent  that  providing  services  does 
not  interfere  with  or  restrict  the 
provision  of  services  to  Indian  and 
Alaska  Native  beneficiaries. 

538.14    R«consi<toration  and  appml*. 

(a)  Any  person  who  has  asked  for  and 
been  denied  health  services  by  the 
Indian  Health  Service  or  by  a  tribal 
organization  under  the  Indian  Self- 
Determination  Act.  shalt  be  notified  of 
the  denial  in  writing  together  with  a 
statement  of  the  reasons  for  the  denial. 
The  notice  shall  advise  the  applicant 
that  within  30  days  from  the  receipt  of 
the  notice  the  applicant: 

*        •        *        •        » 

§36.15    Health  t«rvic«  delivery  areas. 

(a)  The  Indian  Health  Service  will 
designate  and  publish  as  a  notice  in  the 
Federal  Register  specific  geographic 
areas  including  Federal  Indian 
reservations  and  areas  surrounding 
those  reservations  as  health  service 
delivery  areas. 

(b)  The  Indian  Health  Service  may, 
after  consultation  with  the  Indian  tribes 
affected,  redesignate  the  boundaries  of 
any  health  service  delivery  area  by 
publication  of  a  notice  in  the  Federal 
Register.  Any  redesignation  of  a  health 
service  delivery  area  will  include  the 
reservation,  and  those  areas  close  to  the 
reservation  boundaries  which  can 
reasonably  be  considered  part  of  the 
reservation  service  area  based  on 
consideration  of  the  following  factors: 

(1)  The  number  of  persons  residing  in 
the  off-reservation  area  who  would  be 
eligible  under  S  36.12(a)  (1),  (2),  and  (4). 

(2)  Whether  the  governing  body  of  the 
tribe(s)  on  the  reservation  treats  those 
persons  as  an  integral  part  of  the 
reservation  tribal  community; 

(3)  The  number  of  persons  residing  in 
the  off-reservation  area  who  have 
traditionally  received  health  services 
from  the  Indian  Health  Service  and 
whose  eligibility  for  services  would  be 
affected; 

(4)  The  geographic  proximity  of  the 
off-reservation  area  to  the  reservation. 


(5)  Whether  the  Indians  residing  in  the 
off-reservation  area  can  be  expected  to 
need  and  to  use  health  services 
provided  by  the  Indian  Health  Service 
given  the  alternate  resources  (health 
facilities  and  payment  sources) 
available  and  accessible  to  them. 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section  above,  the  Indian 
Health  Service  may  designate  States, 
subdivisions  of  States  such  as  counties 
or  towns,  or  other  identifiable 
geographic  areas  such  as  census 
divisions,  as  health  service  delivery 
areas  where  reservations  are 
nonexistent,  or  so  small  and  scattered 
and  the  Indian  population  so  widely 
dispersed  that  it  is  inappropriate  to  use 
reservations  as  the  basis  for  defining  the 
health  service  delivery  area. 

(d)  Any  Indian  tribe  located  within  a 
health  service  delivery  area  may,  by 
resolution  of  the  tribal  governing  body, 
request  a  change  in  area  boundaries. 
Such  a  request  should  be  supported  by 
documentation  related  to  the  factors  for 
consideration  set  out  in  paragraph  (b)  of 
this  section.  The  Indian  tribe  will  be 
afforded  the  opportunity  to  express  its 
views  orally  and  in  writing  first  to  the 
appropriate  IHS  Area  or  Program 
Director,  and  then  to  the  IHS  Director  or 
the  Director's  designee  prior  to  any  IHS 
decision.  The  decision  of  the  IHS 
Director  shall  constitute  final  agency 
action  on  the  tribe's  request.  Changes  in 
the  boundaries  of  health  service 
delivery  areas  will  be  published  in  the 
Federal  Register. 

S  36.16    Beneficiary  identiflcatton  cards. 

The  Indian  Health  Service,  as  part  of 
its  ongoing  registration  system,  will 
maintain  a  list  of  the  names  and 
addresses  of  persons  who  are  eligible 
for  services  under  §  36.12(a).  and  will 
issue  beneficiary  identification  cards  as 
evidence  of  beneficiary  status.  Persons 
requesting^ beneficiary  identification 
cards  must  submit  evidence  of  tribal 
membership,  Indian  blood  quantum,  and 
residence  within  a  health  service 
delivery  area.  Questions  regarding  tribal 
membership  of  Indian  blood  quantum 
will  be  resolved  through  consultation 
with  the  appropriate  tribe  and  officials 
of  the  Bureau  of  Indian  Affairs. 

4.  Subpart  C  is  amended  by  removing 
§§  36.22  and  36.23  and  reserving  the 
Subpart  to  read  as  follows: 

Sut>part  C— (Reserved] 

(FR  Doc  86-13047  Filed  6-9-^6:  8:45  am) 
BHJJNO  COM  41«0-1»-« 


Tuesday 
June  lOj  1986 


Part  V 

t 

Department  of  the 
interior 


National  Park  Service 


36  CFR  Parts  59  and  72 
Land  and  Water  Conservation  Fund 
Program  of  Assistance  to  States  and 
Urban  Parle  and  Recreation  Recovery 
Program;  Post-Completion  Compfiance 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Parts  59  and  72 

Land  and  Water  Conservation  Fund 
Program  of  Assistance  to  States  and 
Urtian  Parte  and  Recreetion  Recovery 
Program;  Poet-Completion  Compliance 

agency:  National  Park  Service  (NFS). 

Interior. 

AcnOM:  Proposed  rule. 

summary:  This  proposed  rule  serves  as 
a  guide  to  post-completion  compliance 
responsibilities  under  the  Land  and 
Wafer  Conservation  Fund  (L&WCF) 
State  assistance  and  the  Urban  Park  and 
Recreation  Recovery  (UPARR)  grants 
programs  administered  by  the  National 
Park  Service.  The  proposed  rule 
incorporates  existing  program 
requirements  pertaining  to  the 
conversion  of  assisted  recreation  sites 
and  facilities  to  non-public  recreation 
uses,  and  incorporates  existing 
requirements  regarding  residency  status 
of  users  of  assisted  sites  into  the  Code 
of  Federal  Regulations.  This  action  is 
necessary  in  order  to  assure  that 
recipients  of  financial  assistance  under 
the  L&WCF  and  UPARR  programs 
continue  to  maintain  assisted  sites  and 
facilities  in  public  recreation  use 
following  project  completion  and  to 
assure  that  assisted  facihties  remain 
accessible  to  the  general  public 
including  non-residents  of  assisted 
jurisdictions.  The  intended  effect  of  this 
action  is  to  reaffirm  and  clarify  existing 
post-completion  compliance 
responsibilities  of  the  grants  so  as  to 
assure  full  compliance  on  the  part  of  all 
past  and  future  recipients  of  assistance. 
date:  Comments  must  be  in  writing  on 
or  before  July  10. 1986. 
ADDRESS:  Written  comments  may  be 
mailed  to  the  Chief,  Recreation  Grants 
Division  (775),  U.S.  Department  of  the 
Interior.  National  Park  Service,  P.O.  Box 
37127.  Washington,  DC  20013-7127. 
Written  comments  may  also  be 
delivered  to  Room  2211, 1100  L  Street 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Thomas  Ross  or  Mr.  Michael  D. 
Wilson.  U.S.  Department  of  the  Interior. 
National  Park  Service,  Recreation 
Grants  Division  (775),  Washington,  DC 
20013-7127  (Telephone:  202/343-3700). 
SUPPUEMCNTARY  INFORMATION:  The 
L4WCF  program  was  established  byjlhe 
L&WCF  Act  of  1965  to  stimulate  a 
nationwide  action  program  to  assist  in 
preserving,  developing,  and  assuring  to 
all  citizens  of  the  United  States  of 
present  and  future  generations  such 


quality  and  quantity  of  outdoor 
recreation  resources  as  may  be 
available  and  are  necessary  and 
desirable  for  individual  active 
participation.  The  program  provides 
matching  grants  to  States,  and  through 
the  States  to  local  units  of  government, 
for  the  acquisition  and  development  of 
public  outdoor  recreation  sites  and 
facilities.  Since  the  origin  of  the  L&WCF 
program  in  1965,  over  $2.9  billion  has 
been  appropriated  to  the  50  States,  the 
District  of  Columbia,  Puerto  Rico,  Guam, 
the  Virgin  Islands,  American  Samoa  and 
the  Northern  Marianas.  The  income  for 
the  L&WCF  is  provided  largely  frt>m 
Outer  Continental  Shelf  mineral 
receipts,  with  additional  income  from 
the  Motorboat  Fuels  Tax,  recreation 
user  fees,  and  through  the  sale  of 
Federal  surplus  property.  More  than 
32.500  L&WCF  projects  have  been 
approved  for  the  acquisition  of  park 
lands,  the  development  of  outdoor 
recreation  facilities,  and  for  recreation 
planning.  Federal  obligations  have  been 
matched  by  State  and  local 
contributions,  for  a  total  recreation 
investment  of  almost  $6  billion.  Of  the 
total  number  of  projects,  more  than  8,000 
have  been  for  the  acquisition  of  nearly 
2.8  million  acres  of  park  land  while  more 
than  23.800  projects  have  been  for  the 
development  of  outdoor  recreational 
facilities.  Sixty-three  percent  of  the  total 
funds  obligated  have  gone  to  locally 
sponsored  projects. 

The  L&WCF  program  is  listed  as  No. 
15.916  in  the  Catalog  of  Federal 
Domestic  Assistance.  No  prior 
publication  of  regulations  for  this 
program  have  been  codified  in  the  Code 
of  Federal  Regulations.  The 
administrative  policies,  procedures,  and 
guidelines  applicable  to  the  program  are 
set  forth  in  the  L&WCF  Grants  Manual 
(NPS-34). 

The  UPARR  program  was  established 
by  the  UPARR  Act  of  1978  to  help 
distressed  urban  areas  through  the 
rehabilitation  of  critically  needed 
recreation  sites  and  facilities,  and  to 
develop  improved  recreation  programs 
by  encouraging  and  stimulating  local 
governments  to  revitalize  their  park  and 
recreation  systems  and  to  make  long- 
term  commitments  to  continuing 
maintenance  of  these  systems.  Emphasis 
since  the  program's  inception  has  been 
placed  on  the  demonstration  potential  of 
UPARR  projects  through  assisting  local 
governments  in  planning  for  the  overall 
revitalization  of  community  recreation 
systems,  the  rehabilitation  of  existing 
recreation  facilities,  and  the  use  of 
innovative  approaches  to  improve  park 
system  management  and  recreation 
opportunities.  More  than  400  cities  and 
urban  counties  have  participated  in  the 


UPARR  program  (through  receipt  of 
grants  and/or  preparation  of  recreation 
plans)  since  its  administrative  inception 
in  July  1979.  To  date,  about  350  local 
jurisdictions  in  42  States,  the  District  of 
Columbia,  and  Puerto  Rico  have 
received  grant  assistance.  Since  Fiscal 
1979,  $179  million  has  been  appropriated 
for  these  grants.  UPARR  assistance  has 
been  used  to  fund  395  Rehabilitation 
grants  for  the  renovation  of  existing 
recreation  facilities  and  110  Innovation 
grants  to  demonstrate  innovative  and 
cost-effective  approaches  to  recreation 
services  and  improved  management  of 
recreation  systems.  Congress 
appropriated  no  funds  for  Rehabilitation 
and  Iruiovation  grants  in  Fiscal  Years 
1985  and  1986  and  no  new  grant 
assistance  for  these  purposes  is 
currently  available.  More  than  420 
grants  have  been  awarded  to  assist  in 
the  preparation  of  Recovery  Action 
Program  recreation  plans.  A  limited 
amount  of  old  UPARR  funds  carried 
over  from  earlier  grants  is  available  to 
improve  existing  plans. 

The  UPARR  program  is  listed  as  No. 
15.919  in  the  Catalog  of  Federal 
Domestic  Assistance.  Program 
regulations  were  originally  codified  as 
36  CFR  Part  1228.  These  regulations 
have  since  been  redesignated  in  the 
Code  of  Federal  Regulations  as  36  CFR 
Part  72.  The  administrative  policies, 
procedures,  and  guidelines  applicable  to 
the  program  are  set  forth  in  the  UPARR 
Administration  Guideline  (NPS-37). 

In  accordance  with  L&WCF  and 
UPARR  program  policy,  a  conversion  of 
use  occurs  when  an  assisted  site  is 
wholly  or  in  part  converted  to  other  than 
public  recreation  use.  Such  conversions 
require  the  advance  approval  of  NPS 
and  the  provision  of  suitable 
replacement  land.  Conversions  at 
L&WCF  and  UPARR  assisted  sites 
generally  occur  in  the  following 
situations:  (1)  Property  interests  are 
conveyed  for  non-public  or  non- 
recreation  uses;  (2)  Non-eligible 
recreation  facilities  are  developed 
within  the  project  area;  or.  (3) 
Recreation  use  of  the  assisted  site  is 
terminated.  For  UWCF.  the 
development  of  a  non-outdoor 
recreation  facility  or  the  unauthorized 
sheltering  of  an  outdoor  facility  is  also  a 
conversion.  Authorized  sheltering  of 
pools  and  skating  rinks  in  designated 
climatic  areas  in  accordance  with 
section  6(e)(2)  of  the  L&WCF  Act  and 
approved  underground  utility  easements 
that  do  not  have  significant  impacts 
upon  the  recreational  use  of  the  park  or 
facility  are  not  considered  to  be 
conversions. 
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Examples  of  L&WCF  and  UPARR 
conversions  include  the  construction  of 
throughroads  as  opposed  to  recreation 
area  access  roads,  construction  of 
residential,  industrial,  and  commercial 
developments,  (for  L&WCF) 
unauthorized  sheltering  of  assisted 
facilities,  and  other  uses  not  permitted 
under  the  applicable  program. 

Although  not  included  in  this 
rulemaking,  recipients  of  L&WCF  and 
UPARR  assistance  should  be  aware  that 
existing  laws,  regulations,  and  program 
policy  regarding  post-completion 
compliance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964  and  section  504  of  the 
Rehabilitation  Act  of  1973  remain 
requirements  of  these  programs  and  will 
continue  to  be  fully  enforced. 
Compliance  responsibilities  of  these 
Acts  have  been  previously  codified  in 
the  Code  of  Federal  Regulations  as  43 
CFR  Part  17. 

All  post-completion  compliance 
requirements  of  the  programs  will 
remain  in  force  regardless  of  the 
programs'  funding  and  authorization 
status  at  any  given  point.  States  are 
responsible  for  assuring  full  compliance 
for  both  State  and  locally  sponsored 
L&WCF  projects.  Local  recipients  of 
UPARR  assistance  are  responsible  for 
full  compliance  with  the  post-completion 
requirements  of  those  grants. 

Program  Infonnatioo 

L&WCF  grants  are  provided  to  the 
States,  and  through  the  States  to  local 
jurisdictions,  on  a  matching  basis  for  up 
to  fifty  percent  (50%)  of  the  total  project 
related  allowable  costs.  Grants  to 
eligible  insular  areas  (Virgin  Islands, 
Guam,  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Government  of  the  Northern  Mariana 
Islands)  may  be  for  100  percent 
assistance.  Appropriations  from  the 
L&WCF  may  be  made  annually  by 
Congress  to  the  Secretary  of  the  Interior 
who  apportions  the  funds  to  the  States. 
Payments  for  all  projects  are  made  to 
the  State  organization  which  is 
authorized  to  accept  and  administer 
funds  paid  for  approved  projects. 

Properties  acquired  or  developed  with 
L&WCF  assistance  are  prohibited  by 
section  6(f)(3)  of  the  L&WCF  Act  from 
conversion  to  other  than  public  outdoor 
recreation  use  without  the  approval  of 
the  Secretary.  This  approval  is  a 
discretionary  action  and  should  not  be 
considered  a  right  of  the  project 
sponsor.  The  authority  for  approval  of 
conversions  has  been  delegated  by  the 
Secretary  to  the  Director  of  NPS  who 
has  redelegated  that  authority  to  the 
NPS  Regional  Directors.  NPS  will  only 
consider  conversion  requests  if  the  State 
has  evaluated  all  practical  alternatives. 


Where  conversions  are  desired,  the 
State  must  assure  that  the  conversion  is 
in  accord  with  the  required  Statewide 
Comprehensive  Outdoor  Recreation 
Plan  and  must  provide  for  the 
substitution  of  other  recreation 
properties  determined  by  NPS  to  be  of  at 
least  equal  fair  market  value  and  of 
reasonably  equivalent  usefulness  and 
location. 

In  accordance  with  section  6(f)(8)  of 
the  L&WCF  Act.  discrimination  in  the 
use  of  L&WCF  assisted  sites  on  the 
basis  of  residence -is  prohibited  except 
to  the  extent  that  reasonable  differences 
in  admission  and  other  fees  may  be 
maintained  on  such  basis.  The  public's 
attention  to  §  59.04(c)  is  requested.  NPS 
is  particularly  interested  in  comments 
regarding  fees  charged  to  nonresidents 
of  recipient  jurisdictions. 

UP^IR  Rehabilitation  and  Innovation 
grants  are  provided  to  eligible  urban 
cities  and  counties  on  a  matching  basis 
for  seventy  percent  (70%)  of  the  total 
project  related  allowable  costs. 
Additional  matching  funds  (for  up  to 
eighty-five  percent  of  total  cost)  are 
provided  for  localities  whose  local 
matching  share  is  paid  wholly  or  in  part 
by  the  State.  Appropriations  for  the 
UPARR  program  may  be  made  annually 
by  Congress  and  funds  are  awarded  to 
eligible  cities  and  counties  on  a 
nationally  competitive  basis.  UPARR 
assistance  has  been  provided  for  the 
rehabilitation  of  existing  recreation  sites 
and  facilities,  for  the  demonstration  of 
Innovative  approaches  to  the  delivery  of 
recreation  services,  and  for  the 
development  of  recreation  plans. 
Current  program  emphasis  is  now  on 
post-completion  responsibilities  of  grant 
recipients. 

Under  section  1010  of  the  UPARR  Act. 
sites  and  facilities  improved  with 
UPARR  assistance  may  not  be 
converted  to  other  than  public 
recreation  uses  without  the  approval  of 
the  Secretary  (authority  redelegated  to 
the  NPS  Regional  Directors).  Such 
conversions  will  only  be  approved  upon 
the  provision  by  the  recipient  of 
substitute  sites  or  facilities  of 
reasonably  equivalent  location  and 
usefulness  and  if  all  practical 
alternatives  have  been  explored  by  the 
recipient. 

Discrimination  in  the  use  of  UPARR 
assisted  sites  on  the  basis  of  residence 
is  prohibited  except  to  the  extent  that 
reasonable  differences  in  admission  and 
other  fees  may  be  maintained  on  such 
basis.  The  public's  attention  to  9  72.73(c) 
is  requested.  NPS  is  particularly 
interested  in  comments  regarding  fees 
charged  to  non-residents  of  recipient 
jurisdictions. 


Proposals  for  conversions  of  use 
under  the  L&WCF  and  UPARR  programs 
should  be  submitted  to  the  appropriate 
NPS  Regional  Director.  For  L&WCF. 
requests  are  to  be  submitted  to  NPS  by 
the  State  Liaison  Officer  appointed  by 
the  Governor.  For  UPARR.  requests  are 
to  be  submitted  to  NPS  by  the  recipient's 
Chief  Executive  Officer  or  his/her 
designate.  NPS  Regional  Offices  and 
States  within  thier  L&WCF  and  UPARR 
jurisdiction  are  listed  below.  Names  and 
addresses  of  L&WCF  State  Liaison 
Officers  may  be  obtained  by  contacting 
the  appropriate  NPS  Office. 

Alaska  Region 

2525  Gambell  Street.  Anchorage.  AK  99503 

(Alaska). 

Mid-Atlantic  Region 

143  South  Third  Street,  Hiiladelphia.  PA 

19106 
(Connecticut,  District  of  Columbia.  Delaware, 

Maryland.  Maine.  Massachusetts.  New 

Hampshire,  New  jersey.  New  York. 

Pennsylvania,  Rhode  Island.  Virginia, 

Vermont,  West  Virginia). 

Midwest  Region 

1709  lacl^son  Street  Omaha.  NE  68102 
(Illinois.  Indiana.  Iowa.  Kansas.  Michigan, 

Minnesota,  Missouri,  Nebraska,  Ohio. 

Wisconsin). 

Pacific  Northwest  Region 

83  South  King  Slreel  Seattle.  WA  98104 

(Idaho,  Oregon.  Washington). 

Rocky  Mountain  Region 
P.O.  Box  25287.  Denver,  CO  80225 
(Colorado,  Montana,  North  Dakota,  South 
Dakota,  Utah.  Wyoming). 

Southeast  Region 

75  Spring  Street.  SW.,  Atlanta  GA  30303 
(Alabama,  Florida,  Georgia,  Kentucky, 

Mississippi.  North  Carolina,  Puerto  Rico. 

South  Carolina.  Tennessee.  Virgin  Islands). 

Southwest  Region 

P.O  Box  728.  Santa  Fe,  NM  87501 
(Arkansas,  L.ouisiana,  New  Mexica 
Oklahoma,  Texas). 

Western  Region 

P.O.  Box  36063.  San  Francisco.  CA  94102 

(American  Samoa.  Arizona.  California. 

Guam,  Hawaii,  Nevada,  Northern  Mariana 

Islands). 

Additional  DeterminatioQS 

1.  Compliance  with  the  National 
Environmental  Policy  Act  (NEPA):  This 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  As  a 
regulation  of  an  administrative  nature, 
this  action  is  categorically  excluded 
from  the  NEPA  process.  Therefore,  no 
environmental  assessment  or  impact 
statement  is  required. 
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2.  Execntrve  Order  12291  and  the 
Regulatory  FlexibiHty  Act:  The 
Department  of  the  Interior  ha« 
determined  that  this  document  is  not  a 
maior  rule  under  E.0. 12291  and  certifies 
that  it  will  not  have  a  significant 
economic  effect  on  a  subetantial  number 
of  small  entities  ander  the  Regulatory 
Flexibility  Act  (5  liS.C.  801  etseq.).  This 
will  not  have  an  annual  gross  effect  on 
the  economy  of  $100  million  or  more. 
This  document  will  not  result  in  adverse 
effects  on  competition,  employment 
investment,  productivity,  or  iniwvation. 
and  does  not  pertain  to  U.S.  or  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  rulemaking  will  not  rMolt 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions.  This 
document  is  not  a  major  rule  and  is 
therefore  exempt  from  preparation  of  a 
Regulatory  Impact  Analysis. 

3.  Paperwork  Reduction  Act:  The 
information  collection  requirements 
contained  in  this  proposed  rule  have 
been  submitted  to  theX>ffice  of 
Management  and  Budget  for  approval  as 
required  by  44  U.S.C.  3501  et  seg. 

Authorship  Statement 

The  primary  author  of  these 
regulations  was  Mr.  Michael  D.  Wilson 
of  the  National  Park  Service.  202/343- 
3700. 

List  of  Subjects 

36  CFR  Part  59 

Grant  programs,  Recreatkm,  Outdoor 
Recreation  Aoqtnsitioa,  Development, 
and  Planning. 

36  CFR  Part  72 

Grant  programs.  Recreation.  Urban 
parks. 

In  consideration  of  the  foregoing.  36 
CFR  Part  59  is  proposed  to  be  added  to 
read  as  follows: 

PART  S9^-UMD  AND  WATER 
CONSERVATIOM  FUND  PROGRAM  OF 
ASSISTANCE  TO  STATES 

Sut>part  A— Post-CompMton  Compllaiice 


Subpart  A    Pot  CompMlow 


JM  I 


59.1  Applicability. 

59.2  IReurvedj 

59J    Conversion  requirements. 
59.4    Residency  requirements. 

Authority:  Sec.  6.  Land  and  Water 
Conservation  Fund  Act  of  1965  as  amended: 
Piib.  L  88--578:  78  Stat.  887;  16  U.S.C  4601-4 
eiaeq. 


§59.1 

These  post-oompietioa  respon^bihtles 
apply  to  each  area  or  fiscility  for  which 
Land  and  Water  Cottservation  Fund 
(L&WCF)  assistance  is  obtained. 
regardless  of  the  extent  of  participation 
of  the  program  in  the  applicable  area  or 
facSity  and  consistent  with  the 
contractural  agreement  between  NFS 
and  the  State.  ResponsibiUty  for 
compliance  and  enforcement  of  these 
provisions  rests  with  the  State  for  bodi 
State  and  locally  sponsored  projects. 
The  responsibilities  cited  herein  are 
applicable  to  the  area  depicted  or 
otherwise  described  on  die  a(fK31 
boundary  map  and/or  as  described  in 
other  project  dociunentation  approved 
by  die  Department  of  the  Interior.  \fi 
many  instances,  this  mutually  agreed  to 
area  exceeds  that  actually  receiving 
L&WCF  assistance  so  as  to  assure  the 
protection  of  a  viable  recreation  entity. 
For  leased  sites  assisted  under  LftWCF. 
compliance  with  post-completion 
requirements  of  die  grant  ceases 
following  lease  expiration  unless  die 
grant  agreement  calls  for  some  other 
arrangement 

59.2    [Reservsd] 


§59.3 

(a)  Background  and  fegol 
requirements.  Section  6(fK3)  of  the 
L&WC7  Act  is  die  cornerstone  of 
Federal  compliance  efforts  to  ensure 
that  the  Federal  investments  in  LftWCF 
assistance  ere  being  maintained  in 
public  outdoor  recreation  use.  This 
section  of  the  Act  assures  that  once  an 
area  has  been  funded  with  LAWCF 
assistance,  it  is  continoally  maintained 
in  public  recreation  use  unless  NFS 
approves  substitution  property  of 
reasonably  equivalent  usefulness  and 
location  and  of  at  least  equel  fair  mariiet 
value. 

(b)  Prerequtaitee  for  conversion 
approval.  Requests  from  the  project 
sponsor  for  permission  to  convert 
-LAWCF  assisted  properties  in  whole  or 

in  part  to  other  than  public  outdoor 
recreation  uses  must  be  submitted  by 
the  State  Liaison  Officer  to  the 
appropriate  NPS  Regional  Director  in 
writing.  NPS  will  consider  conversion 
requests  if  the  following  prerequisites 
have  been  met: 

(1)  All  practical  alternatives  to  the 
proposed  conversion  have  been 
evaluated. 

(2)  The  fair  market  value  of  the 
property  to  be  converted  has  been 
established  and  the  property  proposed 
for  substitution  is  of  at  least  equal  fair 


market  value  as  established  by  an 
approved  appraisal  (prepared  in 
accordance  with  tmiform  Federal 
appraisal  standards)  excluding  the  value 
of  strectures  or  facilities  that  will  not 
serve  a  recreation  purpose. 

(3)  The  property  proposed  for 
replacement  is  of  reasonable  equivalent 
usefulness  and  location  as  that  being 
converted.  Dependent  upon  the 
situation,  and  at  the  discretion  of  the 
Regional  Director,  the  replacement 
property  need  not  provide  Identical 
recreation  experiences  or  be  located  at 
the  same  site,  provided  it  is  in  a 
reasonably  equivalent  location. 
Generally,  the  replacement  property 
should  be  administered  by  the  same 
political  jurisdiction  as  the  converted 
property.  NPS  will  consider  State 
requests  to  change  the  project  sponsor 
when  it  is  determined  that  a  different 
political  jurisdiction  can  better  carry  out 
the  objectives  of  the  original  project 
agreement.  Equivalent  usefulness  and 
location  will  be  determined  based  on 
the  following  criteria: 

(i)  Property  to  be  converted  must  be 
evaluated  in  order  to  determine  what 
recreation  needs  are  being  fulfdled  by 
the  facilities  which  exist  and  die  types 
of  outdoor  recreation  opportunities 
available.  The  property  hang  proposed 
for  substitution  must  then  be  evaluated 
in  a  similar  manner  to  determine  if  it 
will  meet  recreatioa  needs  wfaidi  are  at 
least  like  in  ma^iitude  and  impact  to  the 
user  community  as  die  converted  site, 
(ii)  Replacement  property  need  not 
necessarily  be  direcdy  adfacent  to  or 
close  by  the  oonvertod  site.  This  poUcy 
provides  the  adndnistrative  flexibilitv  to 
determine  location  recogatiing  that  tte 
property  should  meet  existing  pubbc 
outdoor  recreation  need.  WhUe 
generally  this  will  invohre  the  selection 
of  a  site  serving  the  same 
cammunity(ies)  or  area  as  the  converted 
site,  there  may  be  exceptions.  For 
example,  if  property  b^ng  converted  is 
in  an  area  undergoing  major 
demographic  change  and  the  area  has 
no  existing  or  anticipated  future  need 
for  outdoor  recreation,  then  the  project 
sponsor  should  seek  to  locate  the 
substitute  area  in  another  location 
within  die  jurisdiction.  Should  a  local 
project  sponsor  be  unable  or  unwilling 
to  replace  the  converted  property,  the 
State  would  be  required  to  assume 
responsibility  for  location  of  a 
replacement  site  in  accordance  with  the* 
stipulations  noted  above. 

(iii)  The  acquisition  of  one  parcel  of 
land  may  be  used  in  satisfaction  of 
several  approval  conversions. 

(4)  The  property  proposed  for 
substitution  meets  the  eligibility 


requirements  for  L&WCF  assisted 
acquisition.  The  replacement  property 
must  ultimately  constitute  or  be  part  of  a 
viable  recreation  area.  Unless  the 
following  additional  conditions  are  met, 
land  acquired  from  another  public 
agency  may  not  be  used  for  substitution: 

(i)  The  land  was  not  originally 
acquired  by  the  other  agency  for 
recreation. 

(ii)  The  land  has  not  been  dedicated 
or  managed  for  recreational  purposes 
while  in  public  ownership. 

(iii)  No  Federal  assistance  was 
provided  in  the  original  acquisition  by 
the  other  agency  unless  the  assistance 
was  provided  under  a  program 
expressly  authorized  to  match  or 
supplement  L&WCF  assistance. 

(iv)  The  selling  agency  is  required  by 
law  to  receive  payment  for  land 
transferred  to  another  public  agency. 
In  the  case  of  developinent  projects  for 
which  the  State  match  was  not  derived 
from  the  cost  of  the  purchase  or  value  of 
a  donation  of  the  land  to  be  converted, 
but  from  the  value  of  the  development 
itself,  public  land  which  has  not  been 
dedicated  or  managed  for  recreation/ 
conservation  use  may  be  used  as 
replacement  land  even  if  this  land  is 
transferred  from  one  public  agency  to 
another  without  cost. 

(5)  In  the  case  of  assisted  sites  which 
are  partially  rather  than  wholly 
converted,  the  impact  of  the  coaverted 
portion  on  the  remainder  shall  be 
considered.  If  such  a  conversion  is 
approved,  the  unconverted  area  must 
remain  recreationally  viable  or  be 
replaced  as  well. 

(6)  All  necessary  coordination  with 
other  Federal  agencies  has  been 
satisfactorily  accomplished  including, 
for  example,  compliance  with  section 
4(f)  of  the  Department  of  Transportation 
Act  of  1966. 

(7)  The  guidelines  for  environmental 
evaluation  have  been  satisfactorily 
completed  and  considered  by  NPS 
during  its  review  of  the  proposed  6(f)(3) 
action.  In  cases  where  the  proposed 
conversion  arises  from  another  Federal 
action,  final  review  of  the  State's 
proposal  shall  not  occur  until  the  NPS 
Regional  ofTice  is  assured  that  all 
environmental  review  requirements 
related  to  that  other  action  have  been 
met. 

(8)  State  intergovernmental 
clearinghouse  review  procedures  have 
been  adhered  to  if  the  proposed 
conversion  and  substitution  constitute 
significant  changes  to  the  original  Land 
and  Water  Conservation  Fund  project. 

(9)  The  proposed  conversion  and 
substitution  are  in  accord  with  the 
Statewide  Comprehensive  Outdoor 
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Recreation  Plan  (SCORP)  and/or 
equivalent  recreation  plans. 

(c)  Amendments  for  conversion.  All . 
conversions  require  amendments  to  the 
original  project  agreements.  Therefore, 
amendment  requests  should  be 
submitted  concurrently  with  conversion 
requests.  Section  6(f)(3)  project 
boundary  maps  shall  also  be  submitted 
at  this  time  to  identify  the  changes  to  the 
original  area  caused  by  the  proposed 
conversion  and  to  establish  a  new 
project  area  pursuant  to  the  substitution. 
Once  the  conversion  has  been  approved, 
replacement  property  should  be 
immediately  acquired.  Exceptions  to  this 
rule  would  occur  only  when  it  is  not 
possible  for  replacement  property  to  be 
identified  prior  to  the  State's  request  for 
conversion.  In  such  cases,  an  express 
commitment  to  satisfy  section  6(f)(3) 
substitution  requirements  within  a 
specified  period,  normally  not  to  exceed 
one  year  following  conversion  approval, 
must  be  received  from  the  State.  'This 
commitment  will  be  in  the  form  of  an 
amendment  to  the  grant  agreement. 

(d)  Obsolete  facilities.  Recipients  are 
not  required  to  continue  operation  of  a 
particular  facility  beyond  its  useful  life. 
However,  discontinuance  of  a  facility 
requires  either  the  substitution  of 
another  approved  L&WCF-eligible 
facility  at  the  same  site  or  NPS  approval 
of  a  conversion.  Requests  regarding 
changes  from  a  L&WCF  funded  facility 
to  another  otherwise  eligible  facility  at 
the  same  site  that  contravene  the 
original  plans  for  the  area  must  be  made 
in  writing  to  the  Regional  Director  prior 
to  the  occurrence  of  the  change.  NPS 
approval  is  not  necessarily  required, 
however,  for  each  and  every  facility  use 
change.  Rather,  a  project  area  should  be 
viewed  in  the  context  of  an  overall  use 
and  should  be  monitored  in  this  context. 
A  change  from  a  baseball  field  to  a 
football  field,  for  example,  would  not 
require  NPS  approval.  A  change  from  a 
swimming  pool  with  substantial 
recreational  development  to  a  less 
intense  area  of  limited  development 
such  as  a  passive  park,  or  vice  versa, 
would,  however,  require  NPS  review 
and  approval.  A  primary  NPS 
consideration  in  the  review  of  requests 
for  changes  in  use  will  be  the 
consistency  of  the  proposal  with  the 
Statewide  Comprehensive  Outdoor 
Recreation  Plan  and/or  equivalent 
recreation  plans.  Changes  to  other  than 
public  outdoor  recreation  use  require 
NPS  approval  and  the  substitution  of 
replacement  land  in  accordance  with 
section  6(f)(3)  of  the  L&WCF  Act  and 
paragraph  (a)  through  (c)  of  this  section. 


§  59.4    Residsncy  rsquirsments. 

(a)  Background.  Section  6(f)(8)  of  the 
L&V/CF  Act  prohibits  discrimination  on 
the  basis  of  residence,  including 
preferential  reservation  or  membership 
systems,  except  to  the  extent  that 
reasonable  differences  in  admission  and 
other  fees  may  be  maintained  on  such 
basis.  This  prohibition  applies  to  both 
regularly  scheduled  and  special  events. 

(b)  Policy.  There  shall  be  no 
discrimination  for  L&WCF  assisted 
programs  and  services  on  the  basis  of 
residence,  except  in  reasonable  fee 
differentials.  Post-completion 
compliance  responsibilities  of  the 
recipient  should  continue  to  ensure  that 
discrimination  on  the  basis  of  residency 
is  not  occurring. 

(c)  Fees.  Fees  charged  to  nonresidents 
cannot  exceed  twice  that  charged  to 
residents.  Where  there  is  no  charge  for 
residents  but  a  fee  is  charged  to 
nonresidents,  nonresident  fees  cannot 
exceed  fees  charged  for  residents  at 
comparable  State  or  local  public 
facilities.  Reservation,  membership,  or 
annual  permit  systems  available  to 
residents  must  also  be  available  to 
nonresidents  and  the  period  of 
availability  must  be  the  same  for  both 
residents  and  nonresidents.  These 
provisions  apply  only  to  the  recreation 
areas  described  in  the  project 
agreement.  Nonresident  fishing  and 
hunting  license  fees  are  excluded  from 
these  requirements. 

36  CFR  Part  72  is  proposed  to  be 
amended  as  follows: 

PART  72-( AMENDED] 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Title  X.  National  Parks  and 
Recreation  Act  of  1978;  Pub.  L  95-625: 16 
U.S.C.  2501-2514;  Sec.  2  of  Reorg.  Plan  No.  3 
of  1950  (64  Stat.  1262). 

2.  Subpart  E  is  added  to  read  as 
follows: 

Sut>part  E— Post-Completion  Compliance 
Respontit>ilK)es 

Sec. 

72.70  Applicability. 

72.71  [Reserved] 

72.72  Conversion  requirements. 

72.73  Residency  requirements. 

Subpart  E— Post-Comptetion 
Compliance  ResponslMMties 

$72.70    AppUcat>Hlty 

These  post-completion  responsibilities 
apply  to  each  area  or  facility  for  which 
Urban  Park  and  Recreation  Recovery 
(UPARR)  program  assistance  is 
obtained,  regardless  of  the  extent  of 
participation  of  the  program  in  the 
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applicable  araa  or  fscflity. 
Responsibility  for  complianoe  with  these 
provisions  rests  with  the  grant  recipient 
The  responsibilities  cited  herein  are 
applicable  to  the  1010  area  depicted  or 
otherwise  described  in  the  1010 
boundary  map  and/or  as  described  in 
other  project  documentation  approved 
by  the  Department  of  the  interior.  In 
many  instances,  this  area  exceeds  that 
actually  receiving  UPARK  assistance  so 
as  to  assure  the  protection  of  a  viable 
recreation  entity.  For  leased  sites 
assisted  under  UPARR.  compliance  with 
post-completion  requirements  of  the 
grant  following  lease  expiration  is 
dictated  by  the  terms  of  the  project 
agreement. 

$72.71    (Rasarvadl 

§  72.72    ConvarsatkMi  raquiraiMnts. 

(a)  Background  and  legal 
requirements.  Tlie  UPARR  program  has 
made  funds  available  for  the  renovation 
and  rehabilitation  of  numerous  urban 
parks  and  recreation  facilities.  In  many 
cases,  the  UPARR  funds  were  used  only 
in  a  portion  of  a  site  or  facility  or  were 
only  a  small  percentage  of  the  funds 
required  to  renovate  or  rehabilitate  a 
property.  Nevertheless,  all  recipients  of 
funds  for  renovation  and  rehabilitation 
projects  are  obligated  by  the  terms  of 
the  grant  agreement  to  continually 
maintain  the  site  or  facility  for  public 
recreation  use  regardless  of  the  percent 
of  UPARR  funds  expended  relative  to 
the  project  and  the  facility  as  a  whole. 
This  provision  is  contained  in  the 
UPARR  Program  Administrtion 
Guideline  (NPS-37)  and  is  also 
referenced  in  §  72.36.  In  accordance 
with  section  1010  of  the  UPARR  Act.  no 
property  improved  or  developed  with 
UPARR  assistance  shall,  without  the 
approval  of  MPS,  be  converted  to  other 
than  public  recreation  uses.  A 
conversion  will  only  be  approved  if  it  is 
found  to  be  in  accord  with  the  current 
local  part  and  recreation  Recovery 
Action  Program  and/or  equivalent 
recreation  plans  and  only  upon  such 
conditions  as  deemed  necessary  to 
assure  the  provision  of  adequate 
recreation  properties  and  opportunities 
of  reasonably  equivalent  location  and 
usefulness.  Section  1010  is  designed  to 
ensure  that  areas  or  facilities  receiving 
UPARR  grant  assistance  are  continually 
maintained  in  recreation  use  and 
available  to  the  general  public. 

(b)  Prerequisites  for  conversion 
approval.  Requests  for  permisston  to 
convert  UPARR  assisted  properties  in 
whole  or  in  part  to  other  than  pobHc 
recreation  uses  must  be  submitted  by 
the  recipient  to  the  MPS  Regional 
Director  in  writing.  NFS  will  onJy 


consider  conversion  requests  if  the 
following  prerequisites  have  been  met: 

(1)  All  practical  alternatives  to  the 
proposed  conversion  have  been 
evaluated. 

(2)  The  proposed  conversion  and 
substitution  are  in  accord  with  the 
current  Recovery  Action  Program  and/ 
or  equivalent  recreation  plana. 

(3)  The  conversion  is  deemed 
necessary  to  assure  the  provision  of 
adequate  recreation  properties  and 
opportunities  of  reasonably  equivalent 
usefulness  and  location.  Dependent 
upon  the  situation  and  at  the  diacretion 
of  NPS,  the  replacement  property  need 
not  provide  identical  recreation 
experiences  or  be  located  at  the  same 
site,  provided  it  is  in  a  reasonably 
equivalent  location.  It  must,  however,  be 
administered  by  the  same  political 
jurisdiction  as  the  converted  property. 
Equivalent  usefulness  and  location  will 
be  determined  based  on  the  following 
criteria: 

(i)  Property  to  be  converted  must  be 
evaluated  in  order  to  determine  what 
recreation  needs  are  being  fulfilled  by 
the  facilities  which  exist  and  the  types 
of  recreation  opportunities  available. 
The  property  being  proposed  for 
substitution  must  then  be  evaluated  in  a 
similar  manner  to  determine  if  it  will 
meet  recreation  needs  which  are  at  least 
like  in  magnitude  and  impact  to  the  user 
community  as  the  converted  site. 

(ii)  Replacement  property  need  not 
necessarily  be  directly  adjacent  to  or 
close  by  the  converted  site.  This  policy 
provides  the  administrative  flexibility  to 
determine  location  recognizing  that  the 
property  should  meet  existing  public 
recreation  need.  While  generally  this 
will  involve  the  selection  of  a  site 
serving  the  same  community(ies)  or  area 
as  the  converted  site,  there  may  be 
exceptions.  For  example,  if  property 
being  converted  is  in  an  area  undergoing 
major  demographic  change  and  the  area 
has  no  existing  or  anticipated  future 
need  for  recreation  facilities,  then  the 
project  sponsor  should  seek  to  locate  the 
substitute  area  in  another  location 
within  the  jurisdiction. 

(4)  In  the  case  of  assisted  sites  which 
are  partially  rather  than  wholly 
converted,  the  impact  of  the  converted 
portion  on  the  remainder  shall  be 
considered.  If  such  a  conversion  is 
approved,  the  unconverted  area  must 
remain  recreationally  viable  or  be 
replaced  as  well. 

(5)  The  guidelines  for  environmental 
evaluation  have  been  satisfactorily 
completed  and  considered  by  NPS 
during  its  review  of  the  proposed  1010 
action.  In  cases  where  the  proposed 
conversion  arises  from  another  Federal 


action,  final  review  of  the  proposal  shall 
not  occur  until  NPS  is  assured  that  all 
environmental  review  requirements 
related  to  that  other  action  have  been 
met. 

(6)  State  inteigovemmental 
clearinghouse  review  procedures  have 
been  adhered  to  if  the  proposed 
conversion  and  substitution  constitute 
significant  changes  to  the  original  grant. 

(c)  Amendments  for  conversion.  All 
conversions  require  amendments  to  the 
original  grant  agreement  Amendments 
should  1^  submitted  concurrenUy  with 
conversion  requests  and  identify  the 
current  and  new  boundaries.  Section 
1010  project  boundary  maps  must  also 
be  submitted  at  this  time  to  identify  the 
changes  to  the  original  area  caused  by 
the  proposed  conversion  and  to 
establish  a  new  project  area  pursuant  to 
the  substitution.  Once  the  conversion 
has  been  approved,  replacement 
property  should  be  immediately 
acquired.  Exceptions  to  this  rule  would 
occur  only  when  it  is  not  possible  for 
replacement  property  to  be  identified 
prior  to  the  request  for  the  conversion.  It 
will,  however,  be  NPS  policy  to  avoid 
such  a  situation  if  at  all  possible  and  to 
agree  only  if  warranted  by  exceptional 
circumstances.  In  such  cases,  express 
commitment  to  satisfy  Section  1010 
substitution  requirements  within  a 
specified  period,  normally  not  to  exceed 
one  year  following  conversion  approval, 
must  be  received  fi*om  the  local 
government  agency  in  the  form  of  a 
grant  amendment. 

(d)  Obsolete  facilities.  Recipients  are 
not  required  to  continue  operation  of  a 
particular  facility  beyond  its  useful  life. 
However,  discontinuance  of  a  facility 
requires  either  the  substitution  of 
another  approved  UPARR-eligible 
facility  at  the  same  site  or  NPS  approval 
of  a  conversion.  Requests  regarding 
changes  from  a  UPARR  funded  facility 
to  another  otherwise  eligible  facility  at 
the  same  site  that  contravene  the  orignal 
plans  for  the  area  must  be  made  in 
writing  to  the  Regional  Director  prior  to 
the  occurrence  of  the  change.  NPS 
approval  is  not  necessarily  required, 
however,  for  each  and  every  facility  use 
change.  Rather,  a  project  area  should  be 
viewed  in  the  context  of  an  overall  use 
and  should  be  monitored  in  this  context. 
A  change  from  UPARR-developed  termis 
courts  to  basketball  courts,  for  example, 
would  not  require  NPS  approval.  A 
change  from  a  swimming  pool  to  a  less 
intense  area  of  limited  development 
such  as  picnic  facilities,  or  vice  versa, 
would,  however,  require  NPS  review 
and  approval.  A  primary  NPS 
consideration  in  the  review  of  requests 
for  changes  in  use  will  be  the 


consistency  of  the  proposal  with  the 
Recovery  Action  Program  and/or 
equivalent  recreaton  plans.  Changes  to 
other  than  public  recreation  use  require 
NPS  approval  and  the  substitution  of 
replacement  land  in  accordance  with 
section  1010  of  the  UPARR  Act  and 
paragraphs  (a)  through  (c)  of  this 
section. 

§  72.73    Residency  requirements. 

(a)  Background.  UPARR  policy 
prohibits  discrimination  on  the  basis  of 
residence  (refer  to  §  72.65(b)]  including 
preferential  reservation  or  membership 
systems  on  properties  improved  with 
UPARR  assistance.  This  prohibition 


applies  to  both  regularly  scheduled  and 
special  events. 

(b)  Policy.  There  shall  be  no 
discrimination  for  UPARR  assisted 
programs  or  services  on  the  basis  of 
residence,  except  in  reasonable  fee 
differentials.  Post-completion 
compliance  responsibilities  of  the 
recipient  should  continue  to  ensure  that 
discrimination  on  the  basis  of  residency 
is  not  occurring. 

(c)  Fees.  For  parks  or  recreation 
properties  or  programs  funded  with 
UPARR  assistance,  fees  charged  to 
nonresidents  cannot  exceed  twice  that 
charged  to  residents.  Where  there  is  no 
charge  for  residents  but  a  fee  is  charged 
to  nonresidents,  the  nonresident  fees 


cannot  exceed  fees  charged  at 
comparable  State  or  local  public 
facilities  having  fee  systems.  These  fee 
provisions  apply  only  to  the  recreation 
properties  or  programs  described  in  the 
grant  agreement.  Reservation, 
membership,  or  annual  permit  systems 
available  to  residents  must  also  be 
available  to  nonresidents  and  the  period 
of  availablity  must  be  the  same  for  both 
residents  and  nonresidents. 

Dated:  May  4, 1986. 
P.  Daniel  Smith, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[PR  Doc.  86-13049  Filed  6-9-86;  8:45  am| 
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from  the  Superinter>dent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

H.J.  Res.  636  /  Pub.  L.  332 

Designating  June  26.  1986,  as 
"National  Interstate  Highway 
Day."  (June  5,  1986;  100 
Stat.  511;  1  page)    Price: 
$1.00 

SJ.  Res.  344  /  Pub.  L  99- 
333 

To  designate  the  week 
beginnirtg  June  8,  1966,  as 
"rational  Children's  Accident 
Prevention  Week"  (Jurw  5, 
1986;  100  Stat.  512;  1  page) 
Price:  $1.00 
S.  2179  /  Pub.  L  99-334 

To  amend  tt>e 

CommunicatkKis  Act  of  1934 
to  provkle  for  reduction  in  the 
term  of  office  members  of  tfie 
Federal  Communications 
Commission,  and  for  other 
purposes.  (June  6,  1986;  100 
Stat.  513;  1  page)    Price: 
$1.00 

H.R.  2672  /  Pub.  L  99-335 

Federal  Employees' 
Retirement  System  Act  of 
1986  (June  6,  1986;  100  StaL 
514;  119  pages)    Price:  $3.25 
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This  unique  service  provides  up-to-date 
information  on  Presidential  policies  and 
announcements.  It  contains  the  full  text  of 
the  President's  public  speeches, 
statements,  messages  to  Congress,  news 
conferences,  personnel  appointments 
and  nominations,  and  other  Presidential 
matenals  released  by  the  White  House. 


The  Weekly  Compilation  carries  a  Monday 
dateline  and  covers  materials  released 
dunng  the  preceding  week.  Each  issue 
contains  an  Index  of  Contents  and  a 
Cumulative  Index  to  Prior  Issues. 

Separate  indexes  are  published     * 
periodically.  Other  features  include  lists  of 
acts  approved  by  tfie  President  and  of 


nominations  submitted  to  the  Senate,  a 
checklist  of  White  House  press  releases, 
and  a  digest  of  other  Presidential  activities 
and  White  House  announcements. 

Published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  ofTicial  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20406,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  1).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  genera! 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  pubhc 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  51  FR  12345. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 
WHO:        The  Office  of  the  Federal  Register. 
WHAT:      Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
.  documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:         To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 
WHEN:  July  11:  at  9  am. 

WHERE:  Office  of  the  Federal  Register, 

First  Floor  Conference  Room. 

1100  L  Street  NW..  Washington.  DC. 

RESERVATIONS:  Abram  Primus  202-523-3419 
Ina  Masters  202-523-3419 

SEATTLE,  WA 

WHEN:  July  22:  at  1:30  pm. 

WHERE:  North  Auditorium. 

Fourth  Floor.  Federal  Building. 
915  2nd  Avenue.  Seattle.  WA. 

RESERVATIONS:  Call  the  Portland  Federal  Information  Center 
on  the  following  local  numbers: 
Seattle    206-442-0570 
Tacoma     206-383-5230 
Portland    503-221-2222 

SAN  FRANCISCO,  CA 

WHEN:  July  24:  at  1:30  pm. 

WHERE:  Room  2007,  Federal  Building, 

450  Golden  Gate  Avenue, 

San  Francisco,  CA. 
RESERVATIONS:  Call  the  San  Francisco  Federal  Information 

Center,  415-556-6600 
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Agency  for  International  Development 

NOTICES 

Housing  guaranty  programs: 
Tunisia.  21254 

Agricultural  Marketing  Service 

RUL£S 

Meats,  prepared  meats,  and  meat  products;  grading, 
certification,  and  standards:  . 

Fee  increase,  21134  I 

Potatoes,  peeled;  grade  standards,  21133 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Soil  Conservation  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

21196 
Meetings: 
Meat  and  Poultry  Inspection  National  Advisory 
Committee,  21196 

Air  Force  Department 

NOTICES 

Active  military  service  and  discharge  determinations: 
Civil  Service  crewmembers  on  U.S.  Army  transports  in 
ocean  service  or  foreign  waters  during  World  War  II, 
21212 

Animal  and  Plant  Health  Inspection  Service  i 

RULfS  ' 

Plant-related  quarantine,  domestic: 
Browntail  moth,  21136 


Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Corp.  for  Open  Systems  International.  21260 
Southwest  Research  Institute,  21261 

Army  Department 

NOTICES 
Meetings: 
U.S.  Military  Academy,  Board  of  Visitors,  21212 


Commerce  Department 

See  International  Trade  Administration;  Minority  Business 
Development  Agency;  National  Oceanic  and 
Atmospheric  Administration  | 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Caribbean  Basin  Initiative;  special  access  program,  21208 
Commodity  Futures  Trading  Commission 

RUI^S 

Contract  market  rule  enforcement  and  rinancial  reviews; 
audits  and  leverage  transaction;  schedule  of  fees,  21149 


Customs  Service 

RUl^S 

Financial  and  accounting  procedure: 
User  fees.  21152 

Defense  Department 

See  also  Air  Force  Department;  Army  Department;  Defense 

Logistics  Agency 
NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  21211 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act;  computer  matching  program.  21213 

Education  Department 

RULES 

Direct  grant  programs: 

Application  procedures  for  new  awards,  21163 
NOTICES 
Meetings: 

Women's  Educational  Programs  National  Advisory 
Council,  21213 

Energy  Department 

See  Federal  Energy  Regulatory  Commission;  Western  Area 
Power  Administration 

Environmental  Protection  Agency 

RUL£S 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Oxygen,  carbon  dioxide,  sulfur  dioxide  and  nitrogen 
oxides;  instrumental  test  methods,  21164 
Pesticide  chemicals  in  or  on  raw  agricultural  commodities; 
tolerances  and  exemptions,  etc.: 
Carbaryl.  21172 

Legume  vegetables;  definition  and  interpretation,  21172 
Permethrin.  21173 
Pesticide  programs: 
Child-resistant  packaging  for  pesticide  products,  21276 

PROPOSED  RUL£S 

Pesticide  chemicals  in  or  on  raw  agricultural  commodities; 
tolerances  and  exemptions,  etc.: 

4-{2,4-Dichlorophenoxy)  butyric  acid.  21188 

Endive;  definition  and  interpretation,  21186 

Hexakis  (2-methyl-2-phenylpropyl)  distannoxane,  21189 

Peas;  definition  and  interpretation,  21187 
Toxic  substances: 

Significant  new  uses — 
Alkylsulfonic  acids,  ammonium  salt,  21190 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

21232 
Meetings: 

Science  Advisory  Board,  21244 
Pesticide,  food,  and  feed  additive  petitions: 

BASF  Corp.  et  al.,  21232 
Pesticide  programs: 

Pesticide  label  utility  project;  draft  availability,  21239 
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Pesticide  registration,  cancellation,  etc.: 

John  Opitz.  Inc..  et  al..  21234 
Pesticides:  emergency  exemption  applications: 

Anilazine,  etc,  21244 
Pesticides;  receipts  of  State  registration,  21235.  21237 

(2  documents) 
Pesticides;  temporary  tolerances: 

Ethoprop,  21239 

Mycogen  Corp..  21233 

Norflurazon.  21235 
Privacy  Act;  systems  of  records.  21240 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices  receipts.  21240,  21241 
(2  documents) 

Executive  Office  of  ttie  President 
See  Presidential  Documents 

Farm  Credit  Administration 

RULES 

Practice  and  procedure  rules  before  the  FCA.  21138 

Federal  Aviation  Administration 

PROPOSED  RULES 

Prohibited  areas,  21179 
VOR  Federal  airways.  21178 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 

Amateur  service — 

Call  signs  prefixed  by  WR;  removal.  21175 
Radio  stations:  table  of  assignments: 

Michigan.  21174 

Minnesota.  21174 
PROPOSED  RULES  * 

Radio  stations;  table  of  assignments: 

Illinois.  21194 

Minnesota,  21195 
NOTICES 
Meetings: 

ITU  World  Administrative  Radio  Conference  Advisory 
Committee,  21245 
Radio  broadcasting: 

FM  vacant  channel  applications;  universal  window  filing 
period,  21245 

Federal  Deposit  Insurance  Corporation 

RULES 

Deposit  insurance  coverage;  trust  account  recordkeeping 

requirements,  21137 
NOTICES 

Meetings;  Sunshine  Act,  21270,  21271 
(4  documents) 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Bonaccorsi.  Matthew  J..  21218 
Hydroelectric  applications.  21218 
Natural  gas  companies: 
Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to 
amend,  21223,  21225 
(2  documents) 
Small  producer  certificates,  applications,  21224 
Small  power  production  and  cogeneration  facilities: 
qualifying  status: 
Connecticut  River  Power  Co.,  Inc.,  et  al..  21226 


Applications,  hearings,  determinations,  etc.: 
Alabama-Tennessee  Natural  Gas  Co..  21214 
Arkla  Energy  Resources.  21214 
Gas  Research  Institute,  21215 
Gould  Oil.  Inc..  21215 

Granite  State  Gas  Transmission.  Inc.,  et  al.,  21216 
Hewit  &  Dougherty  et  al.,  21216 
Michigan  Gas  Storage  Co.,  21217 
Northern  Illinois  Gas  Co.,  21217 
Sea  Robin  Pipeline  Co.,  21217 
Tennessee  Gas  Pipeline  Co.,  21217 

Federal  HIgtiway  Administration 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Uniform  Traffic  Control  Devices  Manual;  amendments. 
21180 

Federal  Home  Loan  Bank  Board 

NOTICES 

Receiver  appointments: 
Banco  de  Ahorro,  FSB,  21245 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  21271 

Federal  Reserve  System 

NOTICES 

Electronic  fund  transfers: 

Wire  transfer  format,  21246 
Applications,  hearings,  determinations,  etc.: 

BT  Financial  Corp.  et  al..  21245 

Hartford  National  Corp.;  correction,  21246 

Intra  West  Financial  Corp..  21246 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

21251 
Food  and  Drug  Administration 

NOTICES 

Medical  devices;  premarket  approval: 
DILPAN  Hygroscopic  Cervical  Dilator,  21248 
Modified  C-Loop  Single-Piece  Perspex  CQ  Posterior 

Chamber  Intraocular  Lenses  (Planar  Model  SM-1. 

Angular  Model  CR-1,  and  Planar  Model  GR-1),  21247 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Contracting  officer  warrant  program  training 
Correction,  21175 
PROPOSED  RULES 

Acquisition  regulations: 
Contracts;  bond  and  insurance  requirements,  etc.,  21195 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Public  Health  Service: 
Social  Security  Administration 

Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 

Housing  assistance  payments  (Section  8) — 
Shared  housing.  21300 
Mortgage  and  loan  insurance  programs: 

Maximum  mortgage  limits  for  high-cost  areas.  21159 
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PROPOSED  RULES 

Regulatory  agenda 

Correction.  21290 
NOTICES 
Grants;  availability,  etc.: 

Fair  housing  assistance  program,  21249 

Indian  Affairs  Bureau 

RULES 

Tribal  government: 

Eastern  Creek  Indians  et  al.;  prepapration  of  rolls;  CFR 
Parts  removed,  21160 

interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  National  Park  Service;  Surface 
Mining  Reclamation  and  Enforcement  Office 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

international  Trade  Administration 

NOTICES 

Antidumping: 

Large  power  transformers  from  Japan,  21197 
Countervailing  duties: 

Oil  country  tubular  goods  from — 
Israel,  21201 

Softwood  lumber  products  from  Canada,  21205 

International  Trade  Commission 

NOTICES 

Import  investigations: 
64K  dynamic  random  access  memory  components  (64K 

DRAMs)  from  Japan,  21258 
Mass  spectrometers  and  components,  21255 
Metal  castings.  21255 
Nut  jewelry  and  parts,  21256 
Oil  country  tubular  goods  from — 
Argentina.  21258 
Canada  and  Taiwan,  21258 
Portable  bag  sewing  machines  and  parts,  21256 
Prefabricated  bow  forms,  21257 
Soft  sculpture  dolls  (Cabbage  Patch  Kids),  related 

literature  and  packaging,  21257 
Upper  body  protector  apparatus  for  use  in  motosports, 

21259 
Window  shades  and  components,  21259 
Meetings;  Sunshine  Act,  21273 

Justice  Department 

See  also  Antitrust  Division;  Justice  Programs  Office 

RULES 

Freedom  of  Information  Act:  implementation.  21161 

interatate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Chesapeake  &  Ohio  Railway  Co.,  21259 
Missouri  Pacific  Railroad  Co.,  21260 
Northwestern  Pacific  Railroad  Co.,  21260 

Justice  Programs  Office 

NOTICCS 

Organization,  functions,  and  authority  delegations: 
Public  Reading  Room;  Privacy  Act  and  Freedom  of 
Information  Act  requests,  21261 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 
Shumagin  Corp.,  21253 


Meetings: 

Wild  Horse  and  Burro  Advisory  Board,  21251 
Opening  of  public  lands: 

Idaho,  21252 
Realty  actions;  sales,  leases,  etc.: 

California,  21253 

Montana,  21252 

Maritime  Administration 

NOTICES 

Trustees;  applicants  approved,  disapproved,  etc.: 
Southern  Ohio  Bank,  21267 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 
New  York,  21208 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Wage  Committee.  21261 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish.  21176 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  21175 

National  Parle  Service 

NOTICES 

Meetings: 
Upper  Delaware  Citizens  Advisory  Council.  21254 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  21272 
Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  21272 

Panama  Canal  Commission 

PROPOSED  RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  21314 

Pension  and  Welfare  Benefits  Administration 

RULES 

Chapter  heading  revised,  21163 
Personnel  Management  Office 

PROPOSED  RULES 

Reduction  in  force  (RIF)  procedures;  transfer  of  function. 
21177 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Children's  Accident  Prevention  Week,  National  (Proc. 
5499),  21131 

Public  Health  Service 

See  also  Food  and  Drug  Administration 

NOTICES 

National  toxicology  program: 
Agency  for  Toxic  Substances  and  Disease  Registry 
authority,  21249 
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Research  and  Special  Programs  Admlrilstratlon 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc..  21267.  21268 
(2  documents) 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activiHes  under  0MB  review. 

21262 
Self-regulatory  organizations;  proposed  rufe  changes: 

Chicago  Board  Options  Exchange,  Inc..  21264 

Pacific  Securities  Depository  Trust  Co.,  21266 
Self-regulatory  organizatioas;  unhstfed  trading  privileges: 

Midwest  Stock  Exchange,  hic-.  21266 

Philadelphia  Stock  Exchange.  Inc.  ,  21267 
Applications,  hearings,  determinations,  etc.: 

Lazard  Cash  Management  Fund,  Inc..  et  al.,  21262 

Public  utilHy  holding  company  filings.  21263 

Social  Security  Administration 

RULES 

Supplemental  security  income: 
Disability  hearing  process;  continuation  and  restructunng 
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Presidential  Documents 


Proclamation  5499  of  June  7,  1986 

National  Children's  Accident  Prevention  Week,  1986 

By  the  President  of  the  United  States 

A  Proclamation 

Since  children  are  this  Nation's  most  valuable  asset,  nothing  is  more  impor- 
tant than  fostering  their  development  and  protecting  them  from  avoidable 
harm. 

It  is  deeply  disturbing  that  accidental  injury  is  the  leading  cause  of  death 
among  children  in  the  United  States.  More  than  10,000  children  die  each  year 
and  thousands  more  are  left  with  physical  damage  as  a  result  of  accidents. 

Experts  predict  that  the  incidence  of  accidental  deaths  among  our  children  can 
be  decreased  by  90  percent  by  preventing  accidental  injuries  and  seeking 
immediate  emergency  care  when  needed.  Working  together,  parents,  schools, 
private  and  voluntary  organizations,  and  government  at  all  levels  can  bring 
about  a  greater  public  understanding  of  this  problem  and  of  strategies  for 
solving  it. 

The  Congress,  by  Senate  Joint  Resolution  344,  has  designated  the  week 
beginning  June  8,  1986,  as  "National  Children's  Accident  Prevention  Week" 
and  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  June  8,  1986,  as  National 
Children's  Accident  Prevention  Week. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regutatoiy  documents  having 
general  applicatMlity  and  legal  effect,  most 
of  wfiich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regiilations,  which  is 
published  urKler  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  Is  sold 
by  the  Superintendent  of   Documents. 
Prices  of  rtev*  boolis  are  listed  in  the 
first   FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  52 

United  States  Standards  for  Grades  of 
Peeled  Potatoes 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

summary:  The  purpose  of  this  final  rule 
is  to  revise  the  voluntary  U.S.  Standards 
for  Grades  of  Peeled  Potatoes.  The  final 
rule  was  developed  by  the  United  States 
Department  of  Agriculture  (USDA).  This 
final  rule  will:  (1)  Ehminate  the 
reference  to  sulfur  dioxide  {SO2)  in  the 
product  description  and  (2)  replace  dual 
grade  nomenclature  with  single  letter 
designations.  Its  effect  will  be  to 
improve  the  grade  standards  and 
encourage  uniformity  and  consistency  in 
commercial  practices  which  will 
facilitate  the  trading  of  peeled  potatoes. 
EFFECTIVE  DATE:  August  11. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Jennings,  Processed  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Telephone  (202)  447-6247. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  designated  as  a  "nonma}or"  rule.  It 
will  not  result  in  an  annual  e^ect  on  the 
economy  of  $100  million  or  more.  There 
will  be  no  major  increase  in  cost  or 
prices  to  consumers;  individual 
industries:  Federal,  State,  or  local 
government  agencies:  or  geographic 
regions.  It  will  not  result  in  significant 
effects  on  competition,  employment, 
investments,  productivity,  innovations, 
or  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

The  Administrator.  Agricultural 
Marketing  Service,  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act,  Pub.  L. 
96-354  (5  U.S.C.  601),  because  it  reflects 
current  marketing  practices. 

The  currently  effective  standards  for 
grades  of  peeled  potatoes  reference  the 
use  of  sulfur  dioxide  (SOt)  as  a 
treatment  to  prevent  discoloration  in  the 
product.  The  use  of  sulfites  in  food  is 
purported  to  be  a  possible  health  hazard 
to  some  consumers.  This  final  rule 
deletes  the  reference  to  sulfur  dioxide  in 
the  product  description  but  retains  the 
reference  to  treatmenL  to  prevent 
discoloration,  by  means  permissible 
under  provisions  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act. 

Following  the  poUcy  of  making  grade 
standards  simpler  to  understand,  the 
dual  grade  nomenclature  will  be 
replaced  with  single  letter  grade 
designations. 

On  September  5, 1985,  a  proposed  rule 
was  published  in  the  Federal  Register 
(50  FR  36094).  The  comment  filing  period 
ended  November  4, 1985.  National  Food 
Processors  Association  (NFPA),  a 
scientifically  and  technically  based 
trade  association  that  represents  nearly 
600  food  processing  companies, 
commented  on  the  proposal.  NFPA's 
comment  supported  the  proposal  to 
revise  the  voluntary  U.S.  Standards  for 
Grades  of  Peeled  Potatoes  by 
eliminating  the  reference  to  sulfur 
dioxide  (SO2)  in  the  product  description. 
SO2  could  continue  to  be  used,  to 
prevent  discoloration,  as  long  as  such 
use  is  permitted  under  the  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act.  One  other  comment,  from  an 
individual  in  Maine,  was  received  on  the 
proposal  It  suggested  that  the  phrase 
"which  may  include  the  use  of  Sulfur 
Dioxide  (SOs)"  should  follow  the 
reference  to  permissible  treatment,  to 
prevent  discoloration,  under  the 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  Since  the  product 
description  in  the  grade  standards  does 
not  specifically  mention  other 
permissible  treatment,  to  prevent 
discoloration,  under  the  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  it  has  been  determined  that  SOi 


should  not  be  singled  out  as  a  means  to 
prevent  discoloration. 

After  review  of  the  comments  and  in 
order  to  improve  the  standards  and 
encourage  uniformity  and  consistency  in 
commercial  practices  which  will 
facilitate  the  trading  of  peeled  potatoes, 
the  USDA  hereby  revises  the  grade 
standards  to:  (1)  Eliminate  the  reference 
to  sulfur  dioxide  in  the  product 
description  and  (2)  replace  dual  grade 
nomenclature  with  single  letter 
designations. 

List  ot  Subjects  in  7  CFR  Fart  52 

Fruits  and  vegetables,  Food  grades. 
Standards. 

PART  52— [AMENDED] 

Accordingly,  the  United  States 
Standards  of  Grades  of  Peeled  Potatoes 
(7  CFR  52.2421—52.2432)  are  amended 
as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  Sees.  203,  205,  80  Stat.  1087, 1090  as 
amended  (7  U.S.C.  1822, 1624). 

2.  Section  52.2421  is  revised  to  read  as 
follows: 

§  52.2421    Product  description. 

"Peeled  potatoes"  are  clean,  sound, 
fresh  tubers  of  the  potato  plant  prepiared 
by  washing,  peeHng,  trimming,  sorting, 
and  by  proper  treatment,  to  prevent 
discoloration,  by  any  means  permissible 
under  the  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  The 
product  is  properly  packed  in  suitable 
containers  and  securely  closed  to 
maintain  the  product  in  a  sanitary 
condition. 

§52.2423    [Amended] 

3.  Section  52.2423  is  amended  in 
paragraph  (a)  by  removing  the  phrase 
"or  U.S.  Fancy,"  in  paragraph  (b)  by 
removing  the  phrase  "or  U.S.  Extra 
Standard"  and  in  paragraph  (c)  by 
removing  the  phrase  "or  U.S.  Extra 
Standard." 

§52.2428    (Amended) 

4.  Section  52.2428  is  amended  in 
paragraph  (b)  by  removing  the  phrase 
"or  U.S.  Extra  Standard." 

§52.2430    [AmendMl] 

5.  Section  52.2430  is  amended  in 
paragraph  (c)  by  removing  the  phrase 
"or  U.S.  Extra  Standard." 


JM   I 
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§52.2431    (Amended) 

6.  Section  52.2431  is  amended  in 
paragraph  (b)  by  removing  the  phrase 
"or  U.S.  Extra  Standard." 

Done  at  Washington,  DC  on  June  5. 1988. 
W.H.  Blanchaid, 
Acting  Administrator. 
|FR  Doc.  86-13123  Filed  6-10-86;  8:45  am) 
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7  CFR  Part  54 

Changes  in  Fees  for  Federal  Meat 
Grading  and  Certification  Services 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACnoiC  Final  rule. 

summary:  This  final  rule  amends  S  54.27 

of  the  regulations  governing  the  grading 

and  certification  of  meats,  prepared 

meats,  and  meat  products  by  increasing 

the  fees  and  establishing  separate  fee 

rates  for  services  provided  to 

commitment  and  noncommitment 

applicants. 

EFFECTIVE  DATE:  June  11. 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Eugene  M.  Martin,  Chief,  Meat  Grading 

and  Certification  Branch,  Livestock  and 

Seed  Division,  Agricultural  Marketing 

Service.  USDA.  14th  Street  and 

Independence  Avenue,  SW.,  Room  2638- 

S.  Washington.  D.C.  20250.  (202)  382- 

1113. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Impact  Analysis 

This  action  was  reviewed  under 
USDA  procedures  established  to 
implement  Executive  Order  12291  and 
was  classified  as  a  nonmajor  rule 
pursuant  to  section  1(b)  (1).  (2),  and  (3) 
of  that  Order.  Accordingly,  a  regulatory 
impact  analysis  is  not  required.  This 
action  also  was  reviewed  under  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  5  U.S.C.  601  et  seq.].  The 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entilies.  The 
changes  in  the  hourly  fee  rates  and  the 
establishment  of  separate  fee  rates  for 
services  provided  to  commitment  and 
noncommitment  applicants  are 
necessary  to  recover  the  costs  of 
providing  voluntary  Federal  meat 
grading  and  certification  services  and  to 
make  charges  for  services  more 
commensurate  with  the  actual  cost  of 
providing  service.  These  two  changes 
refiect  only  a  minimal  increase  in  the 
current  cost-per-unit  of  meat  graded 
and/or  certified  and  will  not 


significantly  affect  a  substantial  number 
of  meatpackers,  meat  processors, 
consumers,  or  any  small  entities  and 
will  not  affect  normal  competition  in  the 
marketplace. 

Background 

Tkfe  Secretary  of  Agriculture  is 
authorized  by  the  Agricultural 
Marketing  Act  (AMA)  of  1946.  as 
amended.  7  U.S.C.  1621  et  seq..  to 
provide  voluntary  Federal  meat  grading 
and  certification  services  to  facilitate 
the  orderly  marketing  of  meat  and  meat 
products  and  to  enable  consumers  to 
obtain  the  quality  of  meat  they  desire. 
The  AMA  also  authorizes  the  collection 
of  fees  from  users  of  Federal  meat 
grading  and  certification  services  which 
are  approximately  equal  to  the  cost  of 
providing  services.  The  hourly  fees  for 
service  are  established  by  equitably 
distributing  the  projected  annual 
program  operating  costs  over  the 
estimated  hours  of  service — revenue 
hours — provided  to  users  of  the  service. 
Program  operating  costs  include  salaries 
and  fringe  benefits  of  meat  graders, 
supervision,  travel,  training,  and  all 
administrative  costs  of  operating  the 
program.  Revenue  hours  include  base 
hours — service  performed  between 
6  a.m.  and  6  p.m.,  Monday  through 
Friday;  premium  hours — service 
performed  before  6  a.m.  or  after  6  p.m., 
in  excess  of  8  hours  per  day,  Monday 
through  Friday,  and  any  time  on 
Saturday  or  Sunday,  and  holiday 
hours — service  performed  on  Federal 
legal  holidays.  As  program  operating 
costs  and/or  revenue  hours  change,  the 
hourly  fee  rates  must  be  adjusted  so  that 
the  program  remains  financially  self- 
supporting  as  required  by  law. 

In  fiscal  year  1985.  the  Agency 
experienced  a  reduction  of  72,000 
revenue  hours  for  meat  grading  and 
certification  services,  which  translates 
into  an  equivalent  of  about  $2  million  at 
the  current  fee  rates.  The  decline  in 
revenue  hours  primarily  resulted  from 
increased  use  of  statistical  sampling  in 
certification  procedures,  meat  industry 
automation,  and  reduced  operations  of 
smaller  plants. 

To  offset  the  reduction  in  revenue,  the 
Agency  was  able  to  lower  personnel 
and  administrative  costs,  including 
reducing  the  staff  of  graders  and  closing 
one  main  station  field  office.  While 
further  reductions  in  program 
management  costs  are  planned  during 
fiscal  year  1986,  most  of  the  resulting 
savings  will  not  be  realized  until  future 
years.  The  Agency  is  unable  to  effect 
further  cost  reductions  to  offset  the 
decreased  revenue  without  adversely 
affecting  the  program's  ability  to  provide 
timely  and  uniform  grading  and 


certification  services.  Consequently,  the 
Agency  must  increase  the  hourly  fee 
rates  for  meat  grading  and  certification 
services. 

Comments 

On  February  12, 1986,  AMS  published 
in  the  Federal  Register  (51  FR  5145)  an 
interim  final  rule  increasing  the  fees  for 
Federal  meat  grading  and  certification 
services  and  establishing  separate  fee 
rates  for  services  provided  to 
commitment  and  noncommitment 
applicants.  Both  changes  were  effective 
February  16, 1986.  This  rule  was 
implemented  on  an  interim  basis 
without  a  prior  proposal  because 
increased  revenues  were  needed 
immediately  to  cover  tRe  costs  of 
providing  service.  The  interim  rule  was 
published  with  requests  for  comments 
as  a  means  of  providing  full  public 
participation  in  the  rulemaking  process. 
Comments  on  these  amendments  were 
requested  by  March  15, 1986.  During  the 
30-day  conunent  period,  the  Agency 
received  five  letters  in  response  to  the 
interim  final  rule.  One  letter  was 
received  from  a  meat  association  and 
four  letters  from  meatpacking  and  meat 
processing  firms. 

Discussion  of  Comments 

Three  of  the  five  comments  received 
reflected  general  dissatisfaction  with  the 
fee  increase  and  expressed  the  view 
that  any  increase  during  the  current 
economic  plight  of  the  meat  industry 
was  excessive.  These  comments  also 
suggested  that  USDA  take  action  to 
reduce  program  operating  expenses  in 
lieu  of  increasing  the  fees. 

The  Agency  acknowledges  the  need 
for  and  importance  of  cost-reduction 
efforts  and  is  continually  looking  for  and 
implementing  effective  and  viable  cost- 
reduction  procedures  compatible  with 
its  ability  to  continue  providing  the  type 
and  amount  of  service  requested  by  the 
meat  industry.  Since  the  last  fee 
increase  in  March  1985,  the  Agency  has 
reduced  its  grading  staff  by  neariy  10 
percent  and  closed  one  main  station 
field  office  in  September  1985. 
Collectively,  this  will  result  in  long-term 
cost  savings  of  nearly  $1  million.  These 
reductions  were  achieved  even  though 
the  total  volume  of  meat  graded  and 
certified  has  remained  about  the  same. 
In  fact,  the  volume  of  meats  graded  in 
calendar  year  1985  increased  slightly 
from  the  prior  year.  In  fiscal  year  1988, 
management  and  supervisory  travel 
costs  and  technical  and  support 
personnel  training  costs  have  been 
reduced.  As  a  result  of  these  cost 
reductions,  the  Agency  has  kept  meat 
grading  and  certification  fee  rate 


increases  to  a  minimum.  Further 
reductions  at  this  time  would  adversely 
affect  the  program's  ability  to  provide 
timely  and  uniform  grading  and 
certification  services.  * 

Four  of  the  commenters  also 
addressed  establishing  separate  base 
hourly  fee  rates  for  commitment  and 
noncommitment  applicants.  One 
commenter  commended  the  Agency  for 
this  action  because  it  makes  the  charges 
for  service  more  commensurate  with  the 
costs.  Another  commenter  was 
concerned  that  separate  fee  rates  were 
unfair  to  noncommitment  apphcants. 
Agency  records  on  revenue  and 
operating  expenses  indicate  that  the 
cost  of  providing  service  to 
noncommitment  applicants  is 
substantially  higher  than  the  cost  of 
providing  service  to  commitment 
applicants.  Therefore,  the  Agency 
believes  that  establishing  separate  base 
hourly  fee  rates  is  the  fairest  and  most 
equitable  method  of  applicant  fee 
assessment. 

Two  commenters  were  concerned 
about  which  base  hourly  fee  rate  would 
be  applied  to  applicants  who  jointly 
shared  a  commitment  agreement  for 
requesting  service.  The  Agency  will 
apply  the  commitment  rate  to  an 
applicant  who  guarantees  to  pay  for  8 
hours  of  revenue  per  day,  Monday 
through  Friday,  whether  by  commitment 
agreement  or  agreentent  by 
memorandum.  A  group  of  applicants 
that  jointly  makes  the  same  guarantee  to 
the  Agency  will  also  be  charged  the 
commitment  rate. 

One  commenter  questioned  the 
differential  between  the  base  and 
premium  hourly  fee  rates,  even  though 
this  fee  structure  was  not  changed  in  the 
interim  final  rule.  The  Agency 
acknowledges  that  the  actual  additional 
cost  for  each  assignment  performed 
during  premium  hours  varies,  depending 
upon  the  employee's  pay  level,  overtime 
and/or  night  differential  entitlements, 
estimated  additional  supervision  and 
related  travel  costs,  and  estimated 
administrative  costs.  However,  to  avoid 
the  additional  administrative  burden 
and  costs  associated  with  a  variety  of 
premium  rates,  which  reflect  each 
assignment  possibility,  only  one 
premium  rate  is  charged  for  service 
during  premium  hours.  This  method  of 
charging  has  proven — and  continues — to 
be  the  most  efficient  administrative 
billing  system  at  the  least  possible  cost 
to  the  users  of  the  service. 

In  view  of  the  foregoing 
considerations,  the  Agency  has  decided 
that  the  base  hourly  rate  for 
commitment  applicants  for  voluntary 
Federal  meat  grading  and  certification 
services  is  increased  from  $26.40  to 


$27.40  and  will  be  charged  to  users  of 
the  service  who  agree,  by  commitment 
agreement  or  agreement  by  , 

memorandum,  to  the  use  of  a  meat 
grader  for  8  consecutive  hours  per  day, 
Monday  through  Friday,  between  the 
hours  of  6  a.m.  and  6  p.m.,  excluding 
legal  holidays.  The  base  hourly  rate  for 
noncommitment  applicants  for  voluntary 
Federal  meat  grading  and  certification 
services  is  increased  from  $26.40  to 
$29.80  and  will  be  charged  to  applicants 
who  utilize  a  meat  grader  for  8 
consecutive  hours  or  less  per  day, 
Monday  through  Friday,  between  the 
hours  of  6  ajn.  and  6  p.m.,  excluding 
legal  holidays.  The  premium  holiday 
rate  for  all  applicants  is  increased  from 
$34.40  to  $35.40  and  will  be  charged  to 
users  of  the  service  for  the  hours  when  a 
meat  grader  is  utilized  in  excess  of  8 
hours  per  day,  between  the  hours  of  6 
a.m.  and  6  p.m.,  and  for  hours  worked 
before  6  a.m.  or  after  6  p.m.,  Monday 
through  Friday,  and  any  time  on 
Saturday  and  Sunday,  except  on  legal 
holidays.  The  holiday  hourly  rate  for  all 
applicants  is  increased  from  $52.80  to 
$54.80  and  will  be  charged  to  users  of 
the  service  for  all  hours  worked  on  legal 
holidays. 

Pursuant  to  the  authority  in  5  U.S.C. 
553.  it  has  been  determined  that  other 
public  procedure  and  notice  with 
respect  to  these  amendments  are 
impractical  and  unnecessary,  and  good 
cause  is  found  for  making  these 
amendments  effective  as  a  final  rule  less 
than  30  days  after  publication  of  this 
document  in  the  Federal  Register. 

Accordingly,  the  section  of  the 
regulations  appearing  in  7  CFR  Part  54 
relating  to  hourly  fees  for  Federal 
grading  and  certification  of  meat, 
prepared  meats,  and  meat  products  is  ^ 
amended  as  set  forth  below: 

List  of  Subjects  in  7  CFR  Part  54 

Meat  and  meat  products.  Grading  and 
certification.  Beef,  Veal.  Lamb,  and 
Pork. 

PART  54— MEATS.  PREPARED  MEATS, 
AND  MEAT  PRODUCTS  (GRADING, 
CERTIFICATION.  AND  STANDARDS) 

1.  The  authority  citation  for  Part  54 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946.  Sees.  203.  205.  a*  amended:  60  Stat. 
1087. 1090,  as  antended  (7  U.S.C.  1622. 1624). 

2.  7  CFR  54.27  is  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  54^7    Fees  and  other  charges  for 
service. 


(a)  Fees  for  Service  on 
Noncommitment  Basis  (Hourly  Rates). 
Except  as  otherwise  provided  in  this 
section,  fees  for  service  shall  be  based 
on  the  time  required  to  render  the 
service,  calculated  to  the  nearest  15- 
minute  period,  including  official  grader's 
travel  and  certificate(8)  preparation  time 
in  connection  with  the  performance  of 
service.  A  minimum  charge  of  one-half 
hour  shall  be  made  for  service  pursuant 
to  each  request  notwithstanding  that  the 
time  required  to  perform  service  may  be 
less  than  30  minutes.  The  base  hourly 
rate  for  noncommitment  applicants  shall 
be  $29.80  per  hoxa  for  8  hours  or  less  of 
work  performed  between  the  hours  of  6 
a.m.  and  6  p.m.,  Monday  through  Friday, 
except  on  legal  holidays:  $35.40  per  hour 
for  work  performed  in  excess  of  8  hours 
per  day  for  each  assigned  official  grader 
and  for  work  performed  before  6  a.m. 
and  after  6  p.m.,  Monday  through 
Friday,  and  any  time  Saturday  or 
Sunday,  except  on  Federal  legal 
holidays;  and  $54.90  per  hour  for  all 
work  performed  on  Federal  legal 
holidays. 

(b)  Fees  for  Service  on  Commitment 
Basis.  Minimum  fees  for  service 
performed  under  a  commitment 
agreement  or  an  agreement  by 
memorandum  shall  be  on  the  basis  of  8 
hours  per  day.  Monday  through  Friday, 
excluding  Federal  legal  holidays 
occurring  Monday  through  Friday  on 
which  no  grading  and  certification 
services  are  performed.  The  base  hourly 
rate  for  service  performed  under  such 
agreements  shall  be  $27.40  per  hour  for  8 
consecutive  hours  or  less  of  work 
performed  between  the  hours  of  6  a.m. 
and  6  p.m.,  Monday  through  Friday, 
except  on  Federal  legal  holidays;  $35.40 
per  hour  for  woric  performed  in  excess 
of  8  hours  per  day  for  each  assigned 
official  grader  and  for  woi4c  performed 
before  6  a.m.  and  after  6  p.m.,  Monday 
through  Friday,  and  any  time  Saturday 
or  Sunday,  except  on  Federal  legal 
holidays:  and  $54.80  per  hour  for  all 
work  performed  on  Federal  legal 
holidays.  The  Agency  reserves  the  right 
under  such  a  commitment  agreement  or 
agreement  by  memorandum  to  use  any 
grader  assigned  to  the  plant  on  a 
commitment  basis  to  perform  service  for 
other  applicants,  as  provided  in 

S  54.6(c).  crediting  the  commitment 
applicant  with  the  number  of  hours 
charged  to  the  other  applicant,  provided 
the  allowable  credit  hours  plus  hours 
actually  worked  for  the  applicants  do 
not  exceed  8  hours  on  any  dpy.  Monday 
through  Friday,  excluding  legal  holidays. 
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Done  at  Washington.  IX:.  |une  4. 1986. 
WiUiam  T.  Manley. 

Deputy  Administrator,  Marketing  Programs. 
|FR  Doc.  86-13124  Filed  6-10-88;  8:45  am) 

MUJNG  COOr34tO-0>-ll 

Animal  and  Plant  Healtti  Inspection 
Service 

7  CFR  Part  301 
(Docket  No.  86-310] 

Browntail  Moth 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
gypsy  moth  and  browntail  moth 
quarantine  and  regulations  (7  CFR 
301.45  et  seq.)  by  removing  the 
provisions  therein  relating  to  the 
browntail  moth.  It  has  been  determined 
that  these  provisions  are  no  longer 
necessary  to  prevent  the  spread  of  the 
browntail  moth. 
EFFECTIVE  DATE:  July  11. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Gary  E.  Moorehead.  Staff  Officer,  Field 
Operations  Support  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  663, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  Maryland  20720,  (301)  436- 
8295. 
SUPPl£MENTARY  INFORMATION: 

Background 

A  document  published  in  the  Federal 
•  Register  on  October  25, 1985  (50  FR 
43406-43407),  proposed  to  amend  the 
gypsy  moth  and  browntail  moth 
quarantine  and  regulations  (contained  in 
7  CFR  301.45  et  seq..  and  referred  to 
below  as  the  regulations)  by  removing 
the  provisions  therein  relating  to  the 
browntail  moth,  Euproctis  chrysorrhoea 
(Linnaeus).  This  document  adopts  the 
proposal. 

Prior  to  the  effective  date  of  this 
document,  the  regulations  quarantined 
the  States  of  Maine  and  Massachusetts 
because  of  the  browntail  moth,  and 
restricted  the  interstate  movement  from 
browntail  moth  regulated  areas  of  the 
following  browntail  moth  regulated 
articles:  "deciduous  trees,  and  shrubs 
with  persistent  woody  stems,  and  parts 
of  such  trees  and  shrubs,  with  leaves 
attached"  (the  regulations  also 
contained  criteria  for  adding  other 
articles  as  regulated  articles).  All  of 
York  County  in  Maine,  portions  of 
Cumberland  and  Sagadahoc  counties  in 
Maine  and  portions  of  Barnstable 


County  in  Massachusetts  were 
designated  as  browntail  moth  regulated 
areas. 

The  proposal  stated  the  following 
rationale  for  removing  the  provisions 
relating  to  the  browntail  moth: 

Based  on  surveys  conducted  by  the 
Department  it  now  appears  that  the 
browntail  moth  has  been  eradicated  from 
thase  areas  except  for  areas  in  Barnstable 
County  in  Massachusetts  and  the  offshore 
islands  within  the  Casco  Bay  area  of 
Cumberland  and  Sagadahoc  Counties  in 
Maine. 

The  browntail  moth  has  been  found  to 
destroy  leaves  of  apple  trees,  cherry  trees, 
pear  trees,  plumb  trees,  oak  trees,  willow 
trees,  and  other  deciduous  trees  and  shrubs. 
It  now  appears  that  the  browntail  moth  has 
been  eradicated  from  such  trees  and  shrubs 
except  for  beach  plum  trees  and  shrubs 
(Prunus  maritima]  growing  as  wild  plants, 
and  multiflora  rose  shrubs  [Rosa  rugosa) 
growing  as  wild  plants. 

Further,  it  appears  that  any  remaining 
signincant  risk  of  spreading  the  browntail 
moth  would  be  limited  to  the  movement  of 
such  wild  beach  plum  trees  and  shrubs,  and 
such  wild  multiflora  rose  shrubs.  However, 
such  wild  plants  do  not  appear  to  present  a 
significant  risk  of  spread  of  the  browntail 
moth.  It  appears  that  such  wild  plants  are  not 
used  for  ornamental  or  commercial  purposes 
and  are  not  likely  to  be  moved  from  place  to 
place. 

In  the  past,  action  was  taken  to  control  or 
eradicate  the  browntail  moth  with  the  use  of 
pesticides.  However,  under  the  laws 
administered  by  the  Environmental 
Protection  Agency,  there  are  no  longer  any 
effective  pesticides  which  are  allowed  to  be 
used  for  controlling  or  eradicating  the 
browntail  moth.  But  even  without  the  use  of 
pesticides,  it  appears  that  the  browntail  moth 
is  not  spreading. 

The  sole  purpose  of  the  provisions  relating 
to  the  browntail  moth  is  to  restrict  the 
movement  of  regulated  articles  in  order  to 
prevent  the  artificial  spread  of  browntail 
moths.  Under  the  circumstances  referred  to 
above,  it  appears  that  these  provisions  are  no 
longer  necessary  for  this  purpose. 

Comments  were  solicited  for  60  days 
following  publication  of  the  proposed 
rule.  The  only  comment  received  was 
from  a  representative  of  a  State 
department  of  agriculture. 

The  commenter  asserted  that  the 
regulations  should  continue  to  regulate 
the  interstate  movement  of  regulated 
articles  from  areas  infested  with  the 
browntail  moth.  In  support  of  this 
assertion,  it  was  further  asserted  that: 

At  any  rate,  the  decline  of  BTM  [browntail 
moth)  populations  may  be  a  temporary 
condition  according  to  Douglas  Ferguson  of 
the  USDA  Systemic  Entomology  Laboratory. 
He  explains  that  "large  periodic  outbreaks  of 
two  to  three  years  duration  occur  in  Europe 
.  .  .'  where  it  occurs  in  many  countries.  Pages 
101-105  of  the  book  publication.  Moths  of 
America  North  of  Mexico,  is  enclosed.  There 
is  no  reason  to  believe  that  the  pest  could  not 


spread  in  New  England  or  other  areas  such  as 
California. 

BTM  and  gypsy  moth  have  very  similar 
biologies  and  the  federally  quarantined  areas 
and  restrictions  for  these  two  pests  overiap  a 
great  deal.  Consequently,  maintaining  the 
quarantine  against  BTM  should  prevent  the 
pest  from  expanding  to  new  areas  while 
creating  only  a  minimal  additional  restriction 
for  current  or  future  shipping  nurseries  in  the 
Infested  areas. 

The  experience  in  the  United  States 
has  been  different  from  that  referred  to 
by  the  commenter  concerning  Europe. 
Even  though  the  Department  has  not 
expended  any  resources  within  the  past 
two  decades  for  controlling  the  spread 
of  browntail  moth,  the  known  infested 
area  has  continued  to  decline.  Also,  for 
the  reasons  set  forth  in  the  proposal  (the 
pertinent  provisions  of  the  proposal  are 
quoted  above),  it  has  been  determined 
that  it  is  no  longer  necessary  to  include 
browntail  moth  provisions  in  the 
regulations  in  order  to  prevent  the 
spread  of  the  browntail  moth.  Further,  it 
should  be  noted  that  there  are  no 
nurseries  within  the  limited  areas  that 
are  still  infested  with  the  browntail 
moth. 

Accordingly,  based  on  the  rationale 
set  forth  in  the  proposal  and  in  this 
document,  the  provisions  in  the 
regulations  relating  to  the  browntail 
moth  are  removed. 

Executive  Order  12291  and  Regulatory 

Flexibility  Act 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  action  will  have  an 
effect  on  the  economy  of  less  than  100 
million  dollars;  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographical  regions;  and 
will  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291. 

There  is  little,  if  any,  interstate 
movement  for  commercial  purposes  of 
the  articles  designated  as  browntail 
moth  regulated  articles. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 


a  significant  economic  impact  on  a     - 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  3015,  Subpart  V) 

Paperwork  Reduction  Act 

The  final  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Browntail 
moth.  Plant  diseases.  Plant  pests.  Plants 
(agriculture).  Quarantine, 
Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly.  7  CFR  Part  301  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  301" 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  150ee,  ISOff,  161, 
162.  and  164-167;  7  CFR  2.17.  2.51,  and 
371.2(c). 

2.  The  subpart  heading  "Subpart — 
Gypsy  Mo'th  and  Browntail  Moth"  is 
changed  to  "Subpart — Gypsy  Moth". 

§301.45    (Amended] 

3.  In  paragraph  (a)  of  §  301.45  "and  the 
States  of  Maine  and  Massachusetts  in 
order  to  prevent  the  spread  of  the 
browntail  moth,  Nygmia  phaeorrhoea 
(Donovan),  dangerous  insects"  is 
changed  to  "a  dangerous  insect". 

§301.45-1    (Amended] 

4.  Paragraph  (b)  of  §  301.45-1  is 
removed  and  designated  as  "Reserved". 

5.  In  paragraph  (j)  of  §  301.45-1,  the 
first  sentence  is  amended  by  removing 
"or  browntail  moths",  and  the  third 
sentence  is  removed. 

6.  Paragraphs  (k)  and  (x)  of  S  301.45-1 
are  revised  to  read  as  follows: 

§301.45-1    Definitions. 

***** 

(k)  Infestation.  (1)  The  presence  of 
gypsy  moths  as  determined  by  the 
trapping  of  male  moths  in  accordance 
with  the  program  manual  in  a  pattern 
indicating  an  estimated  population;  or 

(2)  the  detection  of  any  other  life  stage 
of  the  gypsy  moth  through  visual 
inspection;  however,  it  does  not  include 
the  presence  of  life  stages  of  gypsy  moth 
not  established  in  the  wild  which  are 


found  as  a  result  of  hitchhiking  on 
transitory  means  of  conveyance. 

***** 

(x)  Regulated  articles.  (1)  Trees  with 
roots,  and  shrubs  with  roots  and 
persistent  woody  stems,  except  if 
greenhouse  grown  throughout  the  year. 

(2)  Logs  and  pulpwood  except  if 
moved  to  a  mill  operating  under  a 
compliance  agreement.' 

(3)  Firewood  (unless  moved  as  an 
outdoor  household  article). 

(4)  Mobile  homes  and  associated 
equipment. 

(5)  Recreational  vehicles  and 
associated  equipment  (unless  moved  as 
an  outdoor  household  article),  moving 
from  hazardous  recreational  vehicle 
sites  listed  in  §  301.45-2c. 

(6)  Any  other  products,  articles,  or 
means  of  conveyance,  of  any  character 
whatsoever,  when  it  is  determined  by  an 
inspector  that  any  life  stage  of  gypsy 
moth  is  in  proximity  to  such  articles  and 
the  articles  present  a  high  risk  of 
artificial  spread  of  gypsy  moth 
infestation  and  the  person  in  possession 
thereof  has  been  so  notified. 

8.  In  §  301.45-2.  "or  browntail  moth" 
is  removed  from  paragraph  (a),  and  from 
paragraph  (b);  "and  browntail  moth"  is 
removed  from  paragraph  (a)(2);  and 
paragraph  (c)  is  revised  to  read  as 
follows: 

§  301-45-2    Authorization  to  designate, 
and  terminate  designation  of,  regulated 
areas  and  high-risk  and  low-risk  areas  and 
hazardous  recreational  vehicle  sites. 

***** 

(c)  Termination  of  designation  as  a 
regulated  area.  The  Deputy 
Administrator  shall  terminate  the 
regulation  of  any  area  whenever  he  or 
she  determines  that  such  action  is 
appropriate  or  required  under  the 
criteria  specified  in  Section  I,  Part  G.  of 
the  Appendix  in  this  subpart.  The 
Deputy  Administrator  shall  change  the 
designation  of  an  area  from  a  high-risk 
area  to  a  low-risk  area  whenever  he  or 
she  determines  that  such  redesignation 
is  appropriate  or  required  under  the 
criteria  specified  in  paragraph  (a)  of  this 
section. 


§301.45-3    (Amended] 

9.  In  paragraphs  (b)  and  (c)  of 
S  301.45-3,  "or  browntail  moth"  is 
removed. 


*  Names  of  milli  under  compliance  agreement  are 
available  upon  request  to  the  Deputy  Administrator, 
Plant  Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  2025a  or  from  an 
inspector. 


$301.45-4    [Antended] 

10.  In  paragraphs  (a)(1),  (2),  and  (3)  of 
S  301.45-4  "pests"  is  changed  to  "gypsy 
moth". 

§301.45-4    [Amended] 

11.  In  paragraph  (b)  of  §  301.45-4  "or 
browntail  moth"  is  removed. 

§301.45-5    [Amended] 

12.  In  paragraph  (a)  of  §  301.45-5  "and 
browntail  moth"  is  removed. 

§301.45-«    (Amended] 

13.  In  §  301.45-8,  "or  browntail  moths" 
is  removed. 

§301.45-9    [Amended] 

14.  In  S  301.45-9,  "and  browntail 
moths"  is  removed  from  the  heading  and 
the  text. 

Appendix  to  Subpart — Portion  of 
"Gypsy  Moth  and  Browntail  Moth" 
Program  Manual — [Amended] 

15.  In  the  appendix,  a  new  footnote  8 
is  added  to  the  heading  to  state  that: 

*  "The  quarantine  and  regulations  in  this 
subpart  were  amended  to  delete  the 
provisions  relating  to  the  browntail  moth."; 

And  the  provisions  in  III.  D.  are  removed 
(these  provisions  are  captioned 
"Approved  Treatments — Trees  and 
Shrubs — Browntail  Moth"). 

Done  at  Washington,  D.C.,  this  eth  day  of 
June  1986. 
Harvey  L.  Ford. 

Deputy  Administrator,  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
inspection  Service. 
(FR  Doc.  86-13125  Filed  6-10-86;  8:45  am) 

BIUJNQ  COOe  3410-34-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  330 

Clarification  and  Definition  of  Deposit 
Insurance  Coverage 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  ("FDIC")  is 
amending  its  regulations  governing  the 
recordkeeping  requirements  applicable 
to  the  insurance  coverage  of  trust 
accounts.  The  amendmenL  which 
deletes  the  requirement  that  the  deposit 
account  records  of  an  insured  bank 
disclose  the  names  of  the  settlor  and 
trustee  of  the  trust  and  contain  an 
account  signature  card  executed  by  the 
trustee,  recognizes  the  current 
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environment  pertainiog  to  the  poosion 
and  retiremenl  industry  insofar  as 
recordkeeping  is  concerned  and  makes 
uniform  the  stances  of  the  FDIC  and  the 
Federal  Savings  and  Loan  Insurance 
Corporation  regarding  th»  issue. 
EFFECTIVE  DATE:  June  11. 1986. 
FOR  FURTHER  INFOMiATION  CONTACT 
Robert  E.  Feldman.  Attorney,  Legal 
Division.  (202)  898-3743.  Federal  Deposit 
Insurance  Corporation.  5S0 17th  Street. 
Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION:  Section 
ll^n  of  the  Federal  DeposH  Insurance 
Act  ("Act")  (12  U.S.C.  1821(f))  provides 
that  when  an  insured  bank  shall  have 
been  closed,  the  Federal  Deposit 
Insurance  Corporation  ("FDIC")  shall 
pay  insured  fleposits  as  soon  as  possible 
and  that  the  FDIC  may  require  proof  of 
claims  prior  to  paying  insurance.  Section 
3(m)(l)  of  the  Act  (12  U.S.C.  1813(m)(l)) 
authorizes  the  Board  of  Directors  of  the 
FDIC  to  issae  regulations  prescribing  the 
net  amount  due  any  depositor  for 
deposits  in  an  insured  bank  based  on 
the  rights  and  capacities  in  which 
deposits  are  held.  Section  12(c)  of  the 
Act  (12  U.S.C  1822(cJJ.  in  turn,  provides 
that  the  FDIC  is  not  required,  except  by 
any  rules  issued  by  the  Board  of 
Directors,  1o  recognize  as  the  owner  of 
any  portion  of  any  deposit  appearing  on 
the  records  of  a  closed  bank  under  a 
name  other  than  that  of  the  claimant, 
any  person  whose  name  or  interest  Is 
not  disclosed  on  the  records  of  a  closed 
bank  if  such  recognition  woukl  increase 
the  aggregate  amount  of  iosored 
deposits  in  the  closed  bank. 

Based  on  the  foregoing  statutory 
provisions,  §  330.10  of  the  FDIC's 
regulations  (12  CFR  330.10)  provides 
separate  insurance  for  each  trust 
interest  in  a  deposit  account  established 
pursuant  to  a  valid  trust  agreement 
when,  in  addition  to  certain  substantive 
requirements,  various  recordkeeping 
requirements  are  met.  Those 
recordkeeping  requirements,  which  also 
apply  to  agency,  custodial,  and 
executorship  accounts  as  well  as  to  trust 
accounts.  eslaHrsh  the  insured  bank's 
records  as  conclusive  of  the  existence  of 
any  relationship  pursuant  to  which 
funds  in  an  account  are  deposited  and 
on  which  a  claim  for  insurance  coverage 
is  founded.  12  CFR  330.1(bMll.  For  trust 
accounts  alone,  however,  the  regulations 
require  additionally  that  the  deposit 
account  records  disdose  the  names  of 
both  the  settlor  (grantor)  and  the  trustee 
and  contain  an  account  si^ature  card 
executed  by  the  trustee.  12  CFR 
330.1(bM3).  ,  ^       ^ 

The  Federal  Home  Loan  Bank  Board 
("FHLB8").  as  operating  head  of  the 
Federal  Savings  and  Loan  Insurance 


Corporation  ("FSUC"),  maintained  the 
same  additional  requirement  for  the 
insurance  of  trust  accounts  held  at 
institutions  insured  by  FSUC.  On  April 
4, 1988.  the  FHLBB  amended  its 
regulations  to  remove  the  requirements 
that  trust  accounts — to  be  insured  to 
$100,000  per  trust  interest— reveal  the 
names  oC  the  trust's  settlor  and  trustee 
and  contain  an  account  signature  card 
executed  by  the  trustee.  51  FR  12122.  As 
its  rationale  for  the  amendment,  the 
FHLBB  first  noted  that  the  provision 
was  promulgated  in  1967  "in  order  to 
prevent  post-default  creation  of  trust 
relationships  which  would  increase 
applicable  insurance  coverage." 
According  to  the  FHLBB,  the  continued 
usefulness  of  the  additional 
recordkeeping  requirements  for  trust 
accounts  was  questionable  because  of 
the  recognition  that  "the  pension  and 
retirement  industry  has  changed 
markedly  since  1967,  when  the 
requirement  was  initially  promulgated, 
and  ....  in  view  of  the  present  Internal 
Revenue  Code  and  ERISA  safeguards." 
The  Board  of  Directors  of  the  FDIC  is  in 
full  accord  with  the  rationale  cited  by 
the  FHLBB.  Furthermore,  it  is  of 
paramount  importance  to  the  FDIC 
whenever  possible  not  to  permit  a 
competitive  imbalance  to  come  about 
between  FDIC-insured  institutions  and 
FSLIC-insured  institution  based  on 
varying  insurance  coverage  rules. 

Because  it  is  essential  for  the  cmrent 
competitive  imbalance  regarding 
recordkeeping  requirements  to  be 
corrected  as  soon  as  possible,  and 
because  of  the  liberalizing  nature  of  the 
amendment,  the  Board  of  Directors 
hereby  finds  that  good  cause  exisU  to 
consider  notice  and  public  comment  on 
the  amendment  contrary  to  the  public 
interest.  See  5  U.S.C.  553(b)(3KB). 
Therefore,  the  Board  of  Directors  is 
adopting  the  amendment  as  a  final  rule. 
Following  the  effective  date  of  this  final 
rule,  insurance  coverage  for  trust 
accounts  will  no  longer  be  dependent 
upon  the  deposit  account  records  of  an 
insured  bank  disclosing  the  names  of  the 
settlor  and  trustee  of  the  trust  and 
containing  an  account  signature  card 
executed  by  the  trustee.  This 
amendment  in  no  way  affects  the 
existing  provision  that  insurance  per 
trust  interest  of  a  trust  is  applicable  only 
where  the  deposit  account  records  of  the 
bank  disdose  the  existence  of  the  trust 
relationshijt.  See  12  CFR  330.1(b)(2). 
The  Board  has  further  determined 
that,  because  it  relieves  a  restriction,  the 
amendment  will  become  effective  upon 
publication.  See  5  U.S.C.  553(d)(1).  As 
these  amendments  do  not  entail  the 
creation  of  any  new  recordkeeping  or 
reporting  requirements,  the  Paperwork 


Reduction  Act  is  inapplicable.  Finally, 
the  reqaireroents  of  the  Regulatory 
Flexibility  Act  are  inapplicable  as  the 
amendments  are  not  subject  to  required 
public  comment  under  the 
Administrative  Procedure  Act 

List  of  Sobjects 

12  CFR  Part  330 

Bank  deposit  insurance.  Banks. 
Banking. 

For  the  reasons  set  out  above.  Part  330 
of  Title  12  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  330-CLARIFICATION  AND 
DERNITION  OF  DEPOSIT  INSURANCE 
COVERAGE 

1.  The  authority  citation  for  Part  330 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1813. 1817, 1821. 1822. 
unless  otherwise  noted. 

§  330.1    (Amended] 

Z.  Section  330.1  is  amended  by 
removing  and  reserving  paragraph  (b)(3) 
thereof. 

By  Order  of  the  Board  of  Directors  this  3rd 
day  of  June,  1966. 
Hoyle  L.  Robinaon. 
Executive  Secretary. 
[FR  Doc.  86-13145  Filed  6-10-88;  8:45  am) 
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nvpy  CREorr  admimstration 

12  CFR  Parts  622  and  623 

Rules  of  Practice  and  Procedure  and 
Practice  Before  the  Farm  Credit 
Administration 

agency:  Farm  Credit  Administration. 

action:  Final  rule. 


StJMMARV:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (FCA 
Board),  pubiisiies  final  regulations  to  be 
designated  as  12  CFR  Parts  622  and  623. 
12  CFR  Part  622  establishes  rules  of 
practice  and  procedure  appHcable  to 
formal  and  informal  hearings  held 
before  the  FCA.  and  to  fonnal 
investigations  conducted  imder  the  Farm 
Credit  Act  of  1971.  as  amended  (12 
U.S.C.  2001,  et  seq.)  (Ad).  12  CFR  Part 
623  prescribes  rules  with  regard  to 
persons  who  may  practice  before  the 
FCA  and  the  circumstances  under  which 
such  persons  may  be  suspended  or 
debarred  from  practice  before  the  FCA. 
EFFECTIVE  DATE:  The  regiilation  shall 
become  effedrve  upon  the  expiration  of 
30  days  after  this  pubhcation  during 
which  either  or  both  Houses  of  Congress 
are  in  session.  Notice  of  effedive  date 
will  be  published. 


FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  M.  Mullarkey  or  Nancy  E. 
Lynch.  Office  of  the  General  Counsel, 
(703)  883-4020,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive. 
McLean.  VA  22102-5090. 
SUPPLEMENTARY  INFORMATION:  On 
March  31, 1986,  the  FCA  noticed  and 
published  for  public  comment  proposed 
regulations  to  be  designated  as  12  CFR 
Parts  622  and  623.  Part  622  establishes 
rules  of  practice  and  procedure 
applicable  to  formal  and  informal 
hearings  held  before  the  FCA  and  to 
formal  investigations  conducted  under 
the  Act.  Part  623  prescribes  rules 
concerning  persons  who  may  practice 
before  the  FCA  and  the  circumstances 
under  which  such  persons  may  be 
suspended  or  debarred  from  practice 
before  the  FCA. 

FCA  received  one  letter  on  behalf  of 
the  Farm  Credit  System  indicating  the 
System  had  elected  not  to  comment  on 
the  proposed  regulations.  No  comments 
were  received  on  the  proposed 
regulations.  In  addition  to  minor 
editorial  changes  made  to  Part  622  and 
623,  §§  622.80  and  622.82  were  changed 
to  provide  for  notice  to  the  FCA's  Office 
of  General  Counsel  in  informal  hearings 
under  Subpart  C  of  Part  622. 

List  of  Subjects 

12  CFR  Part  622 

Administrative  practice  and 
procedure,  hearing  procedures,  ex  parte 
communication 

12  CFR  Part  623 

Administrative  practice  and 
procedure.  Practice  and  procedure. 

As  stated  in  the  preamble.  Chapter  VI, 
Title  12.  of  the  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  Pari  622  is  added  to  12  CFR  Chapter 
VI  to  read  as  follows: 

PART  622— RULES  OF  PRACTICE  AND 
PROCEDURE 

Sulipart  A— Rules  AppUcabI*  to  Formal 
Hearings 

Sec. 

622.1  Scope  of  regulations. 

622.2  Definitions. 

622.3  Appearance  and  practice. 

622.4  Commencement  of  proceedings. 

622.5  Answer. 

622.6  Opportunity  for  informal  settlement. 

622.7  Conduct  of  hearings. 

622.8  Rules  of  evidence. 

622.9  Subpoenas. 

622.10  Depositions. 

622.11  Motions. 

622  12    Proposed  flndings  and  conclusions: 
recommended  decision. 

622.13  Exceptions. 

622.14  Briefs. 


Sec. 

622.15  Oral  argument  before  the  Board. 

622.16  Notice  of  submission  to  the  Board. 

622.17  Decision  of  the  Board. 

622.18  Filing. 

622.19  Service. 

622.20  Documents  in  proceedings 
confidential. 

622.21  Computing  time. 

622.22  Retained  Authority. 
622.23-622.50     [Reserved] 

Subpart  B — Rules  and  Procedure*  for 
Assessment  and  Collection  of  Civil  Money 
Penalties 

622.51  Definitions. 

622.52  Purpose  and  Scope. 

622.53  Notice  of  assessment  of  civil  money 
penalty. 

622.54  Prenotice  conference. 

622.55  Request  for  formal  hearing  on 
assessment. 

622.56  Waiver  of  hearing;  Consent. 

622.57  Hearing  on  assessment. 

622.58  Assessment  order. 

622.59  Relevant  considerations. 

622.60  Payment  of  civil  money  penalty. 
622.61-622.75     [Reserved] 

Subpart  C — Rules  and  Procedures 
Applicat>le  to  Suspension  or  Removal  of  an 
Individual  Where  Certain  Crimes  are 
Charged  or  Proven 

622.76  Defmitions. 

622.77  Purpose  and  scope. 

622.78  Suspension,  prohibition  or  removal. 

622.79  Petition  for  informal  hearing. 

622.80  Informal  hearing. 

622.81  Default. 

622.82  Decision  of  the  Board. 
622.8^-622.100    [Reserved] 

Sut>part  D — Rules  and  Procedures 
Applicabie  to  Formal  Investigations 

622.101  Definitions. 

622.102  Scope. 

622.103  Formal  investigations  are 
confidential. 

622.104  Order  to  conduct  fonnal 
investigation. 

622.105  Conduct  of  investigation. 

622.106  Service  of  subpoena  and  payment  of 
witness  fees. 

622.107  Transcripts. 

Authority:  Sees.  5.9.  5.10.  5.17.  5.25-5.37, 
Pub.  L  99-205,  99  Stat.  1678. 12  U.S.C. 
a  2243,  2244.  2252,  2281-2273. 

Subpart  A— Rules  Applicable  to  Formal 
Hearings 

S  622.1    Scope  of  regulations. 

This  Subpart  prescribes  rules  of 
practice  and  procedure  in  connection 
with  any  formal  hearing  before  the  Farm 
Credit  Administration  (FCA)  that  is 
required  by  the  Farm  Credit  Act  of  1971. 
as  amended  (Act)  or  is  ordered  for  other 
reasons  by  the  FCA.  In  connection  with 
any  particular  matter,  reference  should 
also  be  made  to  any  special 
requirements  of  practice  and  procedure 
that  may  be  contained  in  applicable 
provisions  of  the  Act  or  the  rules 
adopted  by  the  FCA  in  Subpart  B  of  this 


Part,  which  special  requirements  are 
controlling.  "The  rules  in  Subpart  A  do 
not  apply  to  the  informal  hearings 
described  in  Subpart  C  of  this  Part,  to 
any  other  informal  hearing  that  may  be 
ordered  by  the  FCA.  or  to  formal 
investigations  described  in  Subpart  D  of 
this  Part. 

§622.2    Definitiona. 

As  used  in  this  part: 

(a)  "Act"  means  the  Farm  Credit  Act 
of  1971.  as  amended.  12  U.S.C.  2001.  et 
seq. 

(b)  "FCA"  means  the  Farm  Credit 
Administration. 

(c)  "Board"  means  the  Farm  Credit 
Administration  Board. 

(d)  The  terms  "institution  in  the 
System",  "System  institution"  and 
"institution"  mean  all  institutions 
enumerated  in  section  1.2  of  the  Act,  any 
service  organization  chartered  under 
Part  D  of  Title  IV  of  the  Act,  and  the 
Farm  Credit  System  Capital 
Corporation. 

(e)  "Party"  means  the  FCA  or  a  person 
or  institution  named  as  a  party  in  any 
notice  that  commences  a  proceeding,  or 
any  person  or  institution  who  is 
admitted  as  a  party  or  who  has  filed  a 
written  request  and  is  entitled  as  of  right 
to  be  a  party. 

(f)  "Presiding  officer"  means  an 
administrative  law  judge  or  any  FCA 
employee  or  other  person  designated  by 
the  Board  to  conduct  a  hearing. 

(g)  "Ex  parte  communication"  means 
an  oral  or  written  communication  not  on 
the  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is 
not  given.  It  does  not  include  requests 
for  status  reports. 

§  622.3    Appearance  and  practice. 

(a)  Appearance  before  the  Board  or  a 
presiding  officer. 

(1)  By  nonattomeys.  An  individual 
may  appear  in  his  or  her  own  behalf;  a 
member  of  a  partnership  may  represent 
the  partnership;  a  duly  authorized 
officer  or  other  agent  of  a  corporation, 
trust  association  or  other  entity  not 
specifically  listed  herein  may  represent 
the  corporation,  trust  association,  or 
other  entity;  and  a  duly  authorized 
officer  or  employee  of  any  government 
unit,  agency  or  authority  may  represent 
that  unit,  agency  or  authority.  Any 
person  appearing  in  a  representative 
capacity  shall  file  a  written  notice  of 
appearance  with  the  Board  which  shall 
contain  evidence  of  his  or  her  authority 
to  act  in  such  capacity. 

(2)  By  attorneys.  A  party  may  be 
represented  by  an  attorney  who  is  a 
member  in  good  standing  of  the  bar  of 
the  highest  court  of  any  State, 
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possession,  lerrttory.  Commonwealth  or 
the  District  of  Coluinl>i«.  and  who  has 
not  been  suspended  or  debarred  from 
practice  before  the  FCA  in  accordance 
with  the  provisions  of  Part  623  of  tins 
chapter.  Prior  to  appearing,  an  attorney 
representing  a  person  in  a  proceeding 
shall  file  a  written  notice  of  appearance 
with  the  Board,  which  shall  contain  a 
declaration  that  he  or  sl»e  is  currently 
qualified  as  provided  by  paragraph 
(a){2J  of  this  section  and  is  aitlhorized  to 
represent  the  party  on  whose  behalf  he 
or  she  acts. 

(3)  Representation  of  multiple 
interests.  A  person  shall  not  represent 
more  than  one  party  without  inforsMng 
each  party  of  any  actual  or  potential 
conflict  of  interest  that  may  be  involved 
in  such  representation.  Such  person 
shall  file  a  statement  with  the  Board 
indicating  that  such  disclosure  has  been 
made.  The  presiding  officer  has 
authority  to  lake  protective  measures  at 
any  stage  of  a  proceeding,  including  the 
authority  to  prohibit  multiple 
representation  when  deemed 
appropriate. 

(b)  Summary  suspension.  Dilatory, 
obstmctionist,  egregious,  contemptuous, 
contumacious,  or  other  unethical  or 
improper  conduct  at  any  proceeding 
before  the  Board  or  a  presiding  officer 
shall  be  grounds  for  exclusion  therefrom 
and  suspension  for  the  duration  of  the 
proceeding,  or  other  appropriate  action 
by  the  Board  or  presiding  officer. 

§  622^    Comrosncsmsnt  of  procesdings. 

Proceedings  under  this  Subpart  are 
commenced  by  the  issuance  of  a  notice 
by  the  Board.  Such  notice  shall  state  the 
time,  place,  and  nature  of  the  hearing, 
the  name  and  address  of  the  presiding 
officer  if  one  has  been  designated,  and  a 
statement  of  the  matters  of  fact  and  law 
constituting  the  grounds  lor  the  hearing. 
The  matters  of  fact  and  law  alleged  in  a 
notice  may  be  amended  by  the  Board  at 
any  stage  of  the  proceeding  and  such 
amended  notice  may  require  an  answer 
from  the  party  or  parties  served  and 
may  set  a  new  hearing  date.  A  copy  of 
any  notice  served  by  the  FCA  on  any 
System  association,  director,  officer  or 
other  person  participating  in  the  conduct 
of  the  affairs  of  the  associatioB  will  also 
be  sent  to  the  supervisory  bank. 


9622.5 

(a)  Answer  is  required.  Unless  a 
different  period  is  specified  by  the 
Board,  a  party  who  does  not  wish  to 
consent  to  a  final  order  must  file  an 
answer  within  20  days  after  being 
served  with  a  notice  that  commences 
the  proceeding.  Any  subsequent  notice 
which  contains  amended  allegations 
and  by  its  terms  requires  an  answer 


must  similarly  be  answered  within  20 
days  after  service. 

(b)  Requirements  of  answer:  effect  of 
failure  to  deny.  An  answer  filed  uader 
this  section  shall  concisely  state  any 
defenses  and  specifically  admit  or  deny 
each  allegation  in  the  notice.  A  party 
who  lacks  information  or  knowledge 
sufficient  to  form  a  belief  as  to  the  truth 
of  any  particular  aHegation  shall  so 
state  and  diis  shall  have  the  effect  of  a 
denial.  Any  allegation  not  denied  shall 
be  deemed  to  be  admitted.  A  party  who 
intends  in  good  faith  to  deny  only  a  part 
of  or  to  qualify  an  allegation  shall 
specify  so  much  of  it  as  is  true  and  shall 
deny  only  the  remainder. 

(c)  Admitted  allegations.  If  a  party 
filing  an  answer  under  this  section 
elects  not  to  contest  any  of  the 
allegations  of  fact  set  forth  in  the  notice, 
the  answer  shall  consist  of  a  statement 
admitting  all  of  the  allegations  to  be 
true.  Snch  answer  constitutes  a  waiver 
of  hearing  as  to  the  facts  alleged  in  the 
notice,  and  together  with  the  notice  wiU 
provide  a  record  basis  on  which  the 
presiding  officer  shall  file  with  the 
Board  a  recommended  decision  in 
accordance  with  5  U.S.C  557.  Tlie 
recommended  decision  shall  be  served 
on  fte  party,  who  may  file  exceptions 
thereto  within  the  time  provided  in 

5  622.13. 

(d)  Effect  of  failure  to  answer.  Fa  i  hire 
of  a  party  to  file  an  answer  required  by 
this  section  within  the  time  provided 
constitutes  a  waiver  of  the  party's  ri^t 
to  appear  and  contest  the  allegations  in 
the  notice  and  authorizes  the  presiding 
officer,  without  further  notice  to  the 
party,  to  find  the  facts  to  be  as  alleged 
in  the  notice  and  to  file  with  the  Board  a 
recommended  decision  containing  such 
findings  and  appropriate  conclusions. 
The  Board  or  the  presiding  officer  may, 
for  good  cause  shown,  permit  the  filing 
of  a  delayed  answer  after  the  time  for 
filing  and  the  answer  has  expired. 

§  622.6    Opportunity  tor  Intormil 
Mttisment 

Any  interested  party  may  at  any  time 
submit  to  the  Board  for  consideration 
written  offers  or  proposals  for 
settlement  of  a  proceeding,  without 
prejudice  to  the  rights  of  the  parties.  No 
offer  or  proposal  shall  be  admissible 
into  evidence  over  the  objection  d  any 
party  in  any  hearing  in  connection  with 
such  proceeding.  The  foregoing 
provisions  of  this  section  shall  not 
preclude  settlement  of  any  proceeding 
through  the  regular  adjudicatory  process 
by  the  filing  of  an  answer  as  provided  in 
\  622.5(c).  or  by  submission  of  the  case 
to  the  presiding  officer  on  a  stipulation 
of  facts  and  an  agreed  order. 


§622^    CondBCt  of  h— rtnQS 

(a)  Aothority  of  presiding  officer.  All 
hearings  governed  by  this  Subpart  shall 
be  conducted  in  accordance  with  the 
provisions  of  Chapter  5  of  Title  5  of  the 
United  States  Code.  The  presiding  \ 

officer  designated  by  the  Board  to 
preside  at  any  such  hearing  shall  have 
complete  charge  of  the  hearing,  shall 
have  the  duty  to  conduct  it  in  a  fair  and 
impartial  manner  and  shall  take  all 
necessary  action  to  avoid  delay  in  the 
disposition  of  the  proceeding.  Such 
officer  shall  have  all  powers  necessary 
to  that  end,  including  the  following: 

(1)  To  administer  oaths  and 
affimations: 

(2)  To  issue  subpoenas  and  subpoenas 
duces  tecam.  as  authorized  by  law,  and 
to  revoke,  quash,  or  modify  any  such 
subpoena; 

(3)  To  receive  relevant  evidence  and 
to  rule  upon  the  admission  of  evidence 
and  offers  of  proof; 

(4)  To  take  or  cause  depositions  to  be 

taken; 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(6)  To  hold  conferences  for  the 
setUement  or  simplification  of  issues  or 
for  any  proper  purpose;  and 

(7)  To  consider  and  rule  upon,  as 
justice  may  require,  all  procedural  and 
other  motions  appropriate  in  a 
proceeding  under  this  Subpart,  except 
that  a  presiding  officer  shall  not  have 
power  to  decide  any  motion  to  dismiss 
the  proceeding  or  other  motion  which 
results  in  a  final  determination  of  the 
merits  of  the  proceeding.  This  power 
rests  only  with  the  Board.  Without 
limitation  OQ  the  foregoing,  the  presiding 
officer  shall,  subject  to  the  provisions  of 
this  Subpart,  have  all  the  authority  set 
forth  in  5  U.S.C.  556(c). 

[b)  Prehearing  conference.  The 
presiding  officer  may,  on  his  or  her  own 
initiative  or  at  the  request  of  any  party, 
direct  counsel  for  all  parties  to  meet 
with  him  or  her  at  a  specified  time  and 
place  prior  to  the  hearing,  or  to  submit 
suggestions  to  him  or  her  in  writing,  for 
the  purpose  of  considering  any  or  all  of 
the  following: 

(1)  Simplification  and  clarification  of 
the  issues; 

(2)  Stipulations,  admissions  of  fact 
and  of  the  contents  and  authenticity  of 
documents; 

(3)  Matters  of  which  official  notice 
will  be  taken;  and 

(4)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

At  the  conclusion  of  such  conference{8J 
the  presiding  officer  shall  enter  an  order 


which  recites  the  results  of  the 
conference.  Such  order  shall  include  the 
presiding  officer's  rulings  upon  matters 
considered  at  the  conference,  together 
with  appropriate  directions,  if  any.  to 
the  parties.  Such  order  shall  control  the 
subsequent  course  of  the  proceeding, 
unless  modified  at  the  hearing  for  good 
cause  shown. 

(c)  Exchange  of  information.  Thirty 
(30)  days  prior  to  the  hearing,  parties 
shall  exchange  a  list  of  the  names  of 
witnesses  with  a  general  description  of 
their  expected  testimony,  and  a  list  and 
one  copy  of  all  documents  or  other 
physical  exhibits  which  will  be 
introduced  in  evidence  in  ttie  course  nf 
the  proceeding. 

(d)  Attendance  at  hearings.  All 
hearings  shall  be  private  and  shall  be 
attended  only  by  the  parties,  their 
counsel  or  authorized  representatives, 
witnesses  while  testifying,  and  other 
persons  having  an  official  interest  in  the 
proceeding.  However,  if  the  Board,  in  its 
discretion,  after  fully  considering  the 
views  of  the  party  afforded  the  hearing, 
determines  that  a  public  hearing  is 
necessary  to  protect  the  public  interest, 
the  Board  may  in  its  sole  discretion 
order  that  the  hearing  be  public. 

(e)  Transcript  of  testimony.  Hearings 
shall  be  recorded.  A  copy  of  the 
transcript  of  the  testimony  taken  at  any 
hearing,  duly  certified  by  the  reporter, 
together  with  all  exhibits  accepted  into 
evidence  shall  be  filed  with  the 
presiding  officer.  The  presiding  officer 
shall  promptly  serve  notice  upon  all 
parties  of  such  filing.  The  parties  shall 
make  their  own  arrangements  with  the 
person  recording  the  testimony  for 
copies  of  the  testimony  and  exhibits. 
The  presiding  officer  shall  have 
authority  to  correct  the  record  sua 
sponte  with  notice  to  all  parties  and  to 
rule  upon  motions  to  correct  the  record. 
In  the  event  the  hearing  is  public 
transcripts  will  be  furnished  to 
interested  persons  upon  payment  of  the 
cost  thereof. 

(f)  Continuances  and  changes  or 
extensions  of  time  and  changes  of  place 
of  hearing.  Except  as  otherwise 
provided  by  law,  the  presiding  officer 
may  extend  time  limits  prescribed  by 
these  rules  or  by  any  notice  or  order 
issued  in  the  proceedings,  may  change 
the  time  for  beginning  any  hearing, 
continue  or  adjourn  a  hearing  from  time 
to  time,  and/or  change  the  location  of 
the  hearing.  Prior  to  the  appointment  of 
a  presiding  officer  and  after  the  filing  of 
a  recommended  decision  pursuant  to 

S  622.12,  the  Board  may  grant  such 
extensions  or  changes.  Subject  to  the 
approval  of  the  presiding  officer,  the 
parties  may  by  stipulation  change  the 


time  limits  specified  by  these  rules  or 
any  notice  or  order  issued  hereunder. 

(g)  Closing  of  hearing.  The  record  of 
the  hearing  shall  be  closed  by  an 
announcement  to  that  effect  by  the 
presiding  officer  when  the  taking  of 
evidence  has  been  concluded.  In  the 
discretion  of  the  presiding  officer,  the 
record  may  be  closed  as  of  a  future  date 
in  order  to  permit  the  admission  into  the 
record,  under  circumstances  determined 
by  the  presiding  officer,  of  exhibits  to  be 
prepared. 

(h)  Call  for  further  evidence,  oral 
arguments,  briefs,  reopening  of  hearing. 
The  presiding  officer  may  call  for  the 
production  of  further  evidence  upon  any 
issue,  may  permit  oral  argument  and 
submission  of  briefs  at  the  hearing  and, 
upon  appropriate  notice,  may  reopen 
any  hearing  at  any  time  prior  to  the 
filing  of  his  or  her  recommended 
decision.  The  Board  may  reopen  the 
record  at  anytime  permitted  by  law. 

(i)  Order  of  procedure.  The  FCA  shall 
open  and  close. 

(j)  Ex  parte  communications. 

(1)  No  person  shall  make  or  knowingly 
cause  to  be  made  an  ex  parte 
communication  relevant  to  the  merits  of 
the  proceeding  to  the  presiding  officer  or 
anyone  who  is  or  may  reasonably  be 
expected  to  be  involved  in  the 
decisional  process. 

(2)  No  person  who  is  or  may 
reasonably  be  expected  to  be  involved 
in  the  decisional  process  shall  make  or 
knowingly  cause  to  be  made  an  ex  parte 
communication  relevant  to  the  merits  of 
the  proceeding  to  any  person. 

(3)  Except  as  authorized  by  law,  the 
presiding  officer  shall  not  consult 
anyone  on  any  fact  in  issue,  unless  upon 
notice  and  opportunity  for  all  parties  to 
participate.  The  presiding  officer  shall 
not  be  responsible  to.  or  subject  to  the 
supervision  or  direction  of.  any  officer, 
employee,  or  agent  of  the  FCA  engaged 
in  the  performance  of  investigative  or 
prosecuting  functions.  An  officer, 
employee  or  agent  engaged  in  the 
performance  of  such  fimctions  in  any 
case  shall  not,  in  that  case  or  a  factually 
related  case,  participate  or  advise  in  the 
decision  of  the  presiding  officer,  except 
as  a  witness  or  counsel  in  the 
proceedings,  or  as  otherwise  authorized 
by  law. 

(4)  If  an  ex  parte  communication  is 
made  or  knowingly  caused  to  be  made, 
all  such  communications,  and  any 
responses,  shall  be  placed  in  the  record. 

(5)  Upon  receipt  of  a  communication 
knowingly  made  or  caused  to  be  made 
in  violation  of  paragraph  (j)  of  this 
section,  the  responsible  party  may  be 
required  to  show  cause  why  such  party's 
claim  or  interest  should  not  be 


dismissed,  denied,  or  otherwise 
adversely  affected.  To  the  extent 
consistent  with  the  interests  of  justice,  a 
knowing  violation  of  paragraph  (j)  of 
this  section  may  he  grounds  for  a 
decision  adverse  to  a  party  in  violation. 
(6)  The  prohibitions  against  ex  parte 
communications  apply  from  the  tiine  a 
proceeding  is  noticed  for  hearing. 
However,  when  the  person  responsible 
for  the  communication  has  knowledge 
that  the  proceeding  will  be  noticed,  the 
prohibitions  apply  from  the  time  such 
knowledge  is  acquired. 

§  622J    Rules  of  svldencs. 

(a)  Evidence.  Every  party  shall  have 
the  right  to  present  a  case  or  defense  by 
oral  and  documentary  evidence,  to 
submit  rebuttal  evidence,  and  to  conduct 
such  cross-examination  as  may  be 
required  for  a  full  and  true  disclosure  of 
the  facts.  Irrelevant,  immaterial  or 
unduly  repetitious  evidence  shall  be 
excluded. 

(b)  Objections.  Objections  to  the 
admission  or  exclusion  of  evidence  shall 
be  in  short  form,  stating  the  grounds  of 
objection  relied  upon  but  no  argument 
thereon  shall  be  permitted,  except  as 
ordered,  allowed,  or  requested  by  the 
presiding  officer.  Rulings  on  such 
objections  and  all  other  matters  shall  be 
part  of  the  transcript.  Failure  to  object 
timely  to  the  admission  or  exclusion  of 
evidence  or  to  any  ruling  constitutes  a 
waiver  of  such  objection. 

(c)  Stipulations.  Independently  of  the 
orders  or  rulings  issued  as  provided  by 

S  62Z7{b),  the  parties  may  stipulate  as  to 
any  relevant  matters  of  fact  or  the 
authenticity  of  any  relevant  documents. 
Such  stipulations  may  be  received  in   ^ 
evidence  at  the  hearing,  and  when  so    ^ 
"deceived  shall  be  binding  on  the  parties 
with  respect  to  the  matters  therein 
stipulated. 

(d)  Official  notice.  All  matters 
officially  noticed  by  the  presiding  officer* 
shall  appear  on  the  record. 

$622.9    Subpoenas. 

(a)  Issuance.  The  presiding  officer  or, 
in  the  event  he  or  she  is  unavailable,  the 
Board  may  issue  subpoenas  and 
subpoena  duces  tecum  at  the  request  of 
any  party  requiring  the  attendance  of 
witnesses  or  the  production  of 
documents  at  a  designated  place.  The 
person  seeking  the  subpoena  may  be 
required,  as  a  condition  precedent  to  the 
issuance  of  the  subpoena,  to  show  the 
general  relevance  and  reasonable  scope 
of  the  testimony  or  other  evidence 
sought.  Where  it  appears  to  the 
presiding  officer  that  a  subpoena  may  be 
unreasonable,  oppressive,  excessive  in 
scope,  unduly  burdensome,  or  delay  the 
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proceeding,  the  presiding  officer  has 
discretion  to  refuse  to  issue  a  subpoena 
or  to  issue  it  only  upon  such  conditions 
as  fairness  requires. 

(b)  Motions  to  quash.  Any  person  to 
whom  a  subpoena  is  directed  may,  prior 
to  the  time  specified  therein  for 
compliance  but  in  no  event  more  than  10 
days  after  the  date  the  subpoena  was 
served,  with  notice  to  the  party 
requesting  the  subpoena,  apply  to  the 
presiding  officer,  or  in  the  event  he  or 
she  is  unavailable  to  the  Board,  to  quash 
or  modify  the  subpoena,  accompanying 
such  application  with  a  brief  statement 
of  the  reasons  therefor.  The  presiding 
officer  may  deny  the  application  or, 
upon  notice  to  the  party  on  whose 
behalf  the  subpoena  was  issued  and 
after  affording  that  party  an  opportunity 
to  reply,  may  quash  or  modify  the 
subpoena  or  impose  reasonable 
conditions  including,  in  the  case  of  a 
subpoena  duces  tecum,  a  requirement 
that  the  party  on  whose  behalf  the 
subpoena  was  issued  pay  in  advance 
the  reasonable  cost  of  copying  and 
transporting  the  documentary  evidence 
to  the  designated  place. 

(c)  Service  of  subpoena.  A  subpoena 
may  be  served  upon  the  person  named 
therein  by  personal  service  or  certified 
mail  with  a  return  receipt  to  the  last 
known  address  of  the  person.  The  fees 
for  one  day's  attendance  and  mileage  as 
specified  in  paragraph  (d]  of  this  section 
must  be  tendered  at  the  time  of  service 
unless  the  subpoena  is  issued  on  behalf 
of  the  FCA.  If  personal  service  is  made 
by  a  U.S.  marshal,  a  deputy  U.S. 
marshal,  or  an  employee  of  the  FCA, 
such  service  shall  be  evidenced  by  the 
return  thereon.  If  personal  service  is 
made  by  any  other  person,  such  person 
shall  sign  an  affidavit  describing  the 
manner  in  which  service  is  made,  and 
return  such  affidavit  with  a  copy  of  the 
subpoena.  In  case  of  failure  to  make 
service,  reasons  for  the  failure  shall  be 
stated  on  the  original  subpoena.  The 
original  or  a  copy  of  the  subpoena, 
bearing  or  accompanied  by  the  required 
return,  affidavit,  statement  or  retium 
receipt,  shall  be  returned  without  delay 
to  the  presiding  officer. 

(d)  Attendance  of  witnesses.  The 
attendance  of  witnesses  at  a  designated 
place  may  be  required  from  any  place  in 
any  State  or  territory  subject  to  the 
jurisdiction  of  the  United  States. 
Witnesses  who  are  subpoenaed  shall  be 
paid  the  same  fees  and  mileage  that  are 
paid  witnesses  in  the  district  courts  of 
the  United  States.  Fees  required  by  this 
paragraph  shall  be  paid  by  the  party 
upon  whose  application  the  subpoena  is 
issued. 

(e)  Production  of  documents.  The 
production  of  documents  at  a  designated 


place  may  be  required  from  any  place  in 
any  State  or  territory  subject  to  the 
jurisdiction  of  the  United  States.  In  lieu 
of  an  original  document,  a  certified  or 
authenticated  copy  may  be  produced. 
However,  any  party  has  the  right  to 
inspect  the  original  document. 

§622.10    Depositions. 

(a)  Application  to  take  deposition. 
Any  party  desiring  to  take  the 
deposition  of  any  person  shall  make 
written  application  to  the  presiding 
officer  setting  forth  the  name  and 
address  of  the  witness,  the  subject 
matter  concerning  which  the  witness  is 
expected  to  testify,  its  relevance,  the 
time  and  place  of  the  deposition,  and  the 
reasons  why  such  deposition  should  be 
taken.  The  application  may  include  a 
request  that  specified  documents  be 
produced  at  the  deposition.  A  copy  of 
the  application  shall  be  served  on  the 
other  parties  at  the  same  time  the 
application  is  filed  with  the  presiding 
officer. 

(b)  Subpoena:  notice  to  other  parties. 
Upon  a  showing  that  the  testimony  or 
other  evidence  sought  will  be  material, 
and  the  taking  of  the  deposition  will  not 
result  in  any  undue  burden  to  the 
witness  or  any  party  or  undue  delay  of 
the  proceedings,  the  presiding  officer 
may  issue  a  subpoena  or  subpoena 
duces  tecum.  Notice  of  the  issuance  of 
such  subpoena  shall  be  served  upon  all 
parties  at  least  10  days  in  advance  of 
the  date  set  for  deposition. 

(c)  Deposition  by  notice.  The 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section  may  be  waived  by 
agreement  of  the  parties  and  the  witness 
whose  testimony  or  documentary 
evidence  is  sought.  Such  agreement 
shall  be  embodied  in  a  stipulation  which 
becomes  part  of  the  record  and  may 
provide  for  the  taking  of  depositions 
upon  notice  without  leave  of  the 
presiding  officer. 

(d)  Procedure  on  deposition. 
Depositions  may  be  taken  before  any 
person  having  the  power  to  administer 
oaths.  Each  witness  whose  testimony  is 
taken  by  deposition  shall  be  duly  sworn 
before  any  question  is  propounded. 
Examination  and  cross-examination  of 
deponents  may  proceed  as  permitted  at 
the  hearing.  Objections  to  questions  or 
documents  shall  be  in  short  form,  stating 
the  grounds  relief  upon  for  the  objection. 
Failure  to  object  to  questions  or 
evidence  is  deemed  a  waiver  if  the 
ground  of  the  objection  is  one  which 
might  have  been  obviated  or  removed  if 
presented  at  that  time.  The  questions 
propounded  and  the  answers  thereto, 
together  with  all  objections  made  (but 
not  including  argument  or  debate)  shall 
be  recorded  by  or  under  the  direction  of 


the  person  before  whom  the  deposition 
is  taken.  The  deposition  shall  be  signed 
by  the  witness,  unless  the  parties  by 
stipulation  waive  the  signing  or  the 
witness  is  physically  tinable  to  sign, 
cannot  be  found,  or  refuses  to  sign.  The 
deposition  shall  also  be  certified  as  a 
true  and  complete  transcript  by  the 
person  recording  the  testimony.  If  the 
deposition  is  not  signed  by  the  witness, 
the  person  recording  the  testimony  shall 
state  this  fact  and  the  reason  therefor  on 
the  record.  The  person  before  whom  the 
deposition  is  taken  shall  promptly  file 
the  transcript  and  all  exhibits  with  the 
presiding  officer.  Interested  parties  shall 
make  their  own  arrangements  with  the 
person  recording  the  testimony  for 
copies  of  the  testimony  and  exhibits. 

(e)  Introduction  as  evidence.  Subject 
to  appropriate  rulings  by  the  presiding 
officer  on  ■such  objections  and  answers 
as  were  noted  at  the  time  the  deposition 
was  taken  or  as  would  be  valid  were  the 
witness  personally  present  and 
testifying  at  the  hearing,  the  deposition 
or  any  part  thereof  may  be  received  in 
evidence  by  the  presiding  officer  in  his 
or  her  discretion.  Only  such  part  of  a 
deposition  as  is  received  in  evidence  at 
a  hearing  shall  constitute  a  part  of  the 
record  upon  which  a  decision  may  be 
based. 

[f]  Payment  off^es.  Deponents  whose 
depositions  are*Uken  and  the  reporter 
taking  the  same'^hail  be  entitled  to  the 
same  fees  as  are  paid  for  like  services  in 
the  district  courts  of  the  United  States, 
which  fees  shall  be  paid  by  the  party 
upon  whose  application  the  deposition 
is  taken. 

§622.11     Motions. 

(a)  How  made.  An  application  or 
request  for  an  order  or  ruling  not 
otherwise  specifically  provided  for  in 
this  Subpart,  unless  made  during  a 
hearing,  shall  be  made  by  written 
motion  supported  by  a  memorandum 
which  concisely  states  the  grounds 
therefor. 

(b)  Opposition.  Within  10  days  after 
service  of  any  written  motion,  or  within 
such  other  period  of  time  as  may  be 
fixed  by  the  presiding  officer,  any  party 
may  file  a  memorandum  in  opposition 
thereto.  The  moving  party  has  no  right  to 
reply  except  as  permitted  by  the 
presiding  officer.  The  presiding  officer 
has  discretion  to  waive  the  requirements 
of  this  section  as  to  motions  for 
extension  of  time  and  may  rule  upon 
such  motions  ex  parte. 

(c)  Oral  argument.  No  oral  argument 
will  be  heard  on  motions  except  as 
otherwise  directed  by  the  presiding 
officer  or  the  Board. 


(d)  Rulings  and  orders.  Except  as 
otherwise  provided  in  this  Subpart,  the 
presiding  officer  shall  rule  on  all 
motions  and  may'^ssue  appropriate 
orders,  except  that  motions  may  be 
referred  to  the  Board  if  the  presiding 
officer  is  unavailable  or  determines  that 
such  motion  should  be  referred  to  the 
Board.  Prior  to  the  appointment  of  a 
presiding  officer  and  after  a 
recommended  decision  is  filed  pursuant 
to  §  622.12.  the  Board  shall  rule  on 
motions  filed  by  the  parties. 

(e)  Appeal  from  rulings  on  motions. 
All  answers,  motions,  objections  and 
rulings  shall  become  part  of  the  record. 
Rulings  of  a  presiding  officer  on  any 
motion  may  not  be  appealed  to  the 
Board  prior  to  its  consideration  of  the 
presiding  officer's  recommended 
decision,  except  by  special  permission 
of  the  Board.  However,  such  rulings 
shall  be  considered  by  the  Board  in 
reviewing  the  record.  Requests  to  the 
Board  for  special  permission  to  appeal 
from  a  ruling  of  the  presiding  officer 
shall  be  filed  in  writing  within  5  days  of 
the  ruling,  and  shall  briefiy  state  the 
grounds  relied  on.  The  moving  party 
shall  immediately  serve  a  copy  thereof 
on  every  other  party  to  the  proceeding 
who  may  then  respond  to  such  request 
within  5  days  after  service. 

(f)  Continuation  of  hearing.  Unless 
otherwise  ordered  by  the  presiding 
officer  or  the  Board,  the  hearing  shall 
continue  pending  the  determination  of 
any  request  or  motion  by  the  Board. 

§  622. 1 2    Proposed  flndings  and 
conclusions;  recommended  decision. 

(a)  Proposed  findings  and  conclusions 
by  parties.  Within  30  days  after  the 
hearing  transcript  has  been  filed,  any 
party  may  file  proposed  findings  of  fact 
and  conclusions  of  law.  Such  propose^ 
shall  be  supported  by  citation  of  such^" 
statutes,  decisions,  and  other 
authorities,  and  by  specific  page 
references  to  such  portions  of  the  record 
as  may  be  relevant.  All  such  proposals 
shall  become  a  part  of  the  record. 

(b)  Recommended  decision  by 
presiding  officer  Within  30  days  after 
the  expiration  of  time  allowed  under 
paragraph  (a)  of  this  section,  or  within 
such  further  time  as  the  Board  for  good 
cause  allows,  the  presiding  officer  shall 
file  the  entire  hearing  record,  including  a 
recommended  decision  and  findings  and 
conclusions,  the  transcript,  exhibits 

y      (including  on  request  of  any  of  the 
'      parties  any  exhibits  excluded  from 

evidence  or  tender  of  proof),  exceptions, 
rulings  and  all  briefs  and  memoranda 
filed  in  connection  with  the  hearing. 
Promptly  upon  such  filing,  the  presiding 
officei  shall  serve  a  copy  of  the 
recommended  decision,  findings  and 


conclusions  upon  each  party  to  the 
proceeding. 

(c)  Board  as  presiding  officer  In 
proceedings  in  which  the  Eloard  or  one 
or  more  of  its  members  has  presided  at 
the  reception  of  evidence,  the  presiding 
officer's  recommended  decision, 
findings  of  fact,  and  conclusions  of  law 
will  be  omitted.  In  such  proceedings  the 
proposed  findings  and  conclusions, 
briefs,  and  other  submissions  permitted 
under  paragraph  (a)  of  this  section  shall 
be  filed  widi  the  Board  for 
consideration. 

§622.13    Exceptions. 

(a)  Filing.  Within  15  days  after  service 
of  the  recommended  decision  of  the 
presiding  officer,  any  party  may  file 
exceptions  thereto  or  to  any  portion 
thereof,  or  to  the  failure  of  the  presiding 
officer  to  make  any  recommendation, 
finding,  or  conclusion,  or  to  the 
admission  or  exclusion  of  evidence,  or 
to  any  other  ruling  of  the  presiding 
officer. 

(b)  Contents.  Each  exception  shall  be 
supported  by  a  concise  argument  and  by 
citation  of  such  statutes,  decisions  and 
other  authorities,  and  by  page 
references  to  such  portions  of  the  record 
as  may  be  relevant.  If  the  exception 
relates  to  the  admission  or  exclusion  of 
evidence,  the  substance  of  the  evidence 
admitted  or  excluded  shall  be  set  forth 
in  the  brief  with  appropriate  references 
to  the  transcript. 

(c)  Waiver  Failure  of  a  party  to  file 
exceptions  to  those  matters  specified  in 
paragraph  (a)  of  this  section  within  the 
time  prescribed  shall  be  a  waiver  of 
objection  thereto. 

§622.14    Briefs. 

(a)  Contents.  Any  brief  filed  in  a 
proceeding  shall  be  confined  to  the 
particular  matters  in  issue,  citing 
statutes,  decisions,  and  other 
authorities,  and  page  references  to  such 
portions  of  the  record  or  the 
recommended  decision  of  the  presiding 
officer  as  may  be  relevant. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  within  10  days  after  service  of 
original  briefs  of  opposing  parties,  and 
shall  be  confined  to  matters  in  such 
briefs.  Further  briefs  may  be  filed  only 
with  permission  of  the  presiding  officer 
or  the  Board  with  respect  to  a  matter 
before  the  Board. 

(c)  Delayed  filing.  Briefs  not  filed  on 
or  before  the  time  fixed  in  this  Subpart 
or  by  the  presiding  officer  will  be 
received  only  upon  special  permission  of 
the  Board. 

§622.15    Oral  argument  before  the  Board. 

Upon  its  own  initiative  or  upon 
written  request  by  any  party,  the  Board, 


in  its  discretion,  may  order  the  matter  to 
be  set  down  for  oral  argument  before  the 
Board  or  one  or  more  members  thereof. 
Any  request  for  oral  argument  by  a 
party  filing  exceptions  shall  be  made 
within  the  time  prescribed  for  filing  such 
exceptions,  or  by  any  other  party,  within 
the  time  prescribed  for  the  filing  of  a 
reply  brief.  Oral  argument  before  the 
Board  shall  be  recorded  unless 
otherwise  ordered  by  the  Board. 


§622.16    Notice  of  submission  to  the 
Board. 

Upon  the  filing  of  the  record  with  the 
Board,  and  upon  the  expiration  of  the 
time  for  the  filing  of  exceptions  and  all 
briefs,  including  reply  briefs  or  any 
further  .briefs  permitted  by  the  presiding 
officer  or  the  Board,  and  upon  the 
hearing  of  oral  argument  by  the  Board,  if 
ordered  by  the  Board,  the  Board  shall 
notify  the  parties  in  writing  that  the  case 
has  been  submitted  for  final  decision. 

9622.17    Decision  of  ttte  Board. 

Any  person  who  has  not  engaged  in 
the  performance  of  investigative  or 
prosecuting  functions  in  the  case,  or  in  a 
factually  related  case,  may  advise  and 
assist  the  Board  in  the  consideration  of 
the  case.  Copies  of  the  decision  and 
order  of  the  Board  shall  be  served  upon 
the  parties.  A  copy  of  the  order  will  also 
be  sent  to  the  supervisory  bank  if  the 
order  relates  to  a  System  association, 
director,  officer,  or  other  person 
participating  in  the  conduct  of  the 
affairs  of  the  association. 

§622.18    nilng. 

(a)  Filing.  Papers  required  or 
permitted  to  be  filed  with  the  Board 
shall  be  filed  with  the  Chairman  of  the 
Board.  FCA.  1501  Farm  Credit  Drive. 
McLean.  VA  22102-5090  or  with  the 
person  designated  to  receive  papers  for 
the  agency  in  a  proceeding.  Papers  sent 
by  mail  must  be  postmarked  or  received 
within  the  prescribed  time  limit  for 
filing.  Papers  sent  by  any  other  means 
must  be  received  within  the  prescribed 
time  limit  for  filing. 

(b)  Formal  requirements.  All  filed 
papers  shall  be  printed,  typewritten,  or 
otherwise  reproduced,  and  copies  shall 
be  clear  and  legible.  The  original  of  all 
papers  filed  by  a  party  shall  be  signed 
and  dated  as  of  the  date  of  execution  by 
the  party  filing  the  same,  or  a  duly 
authorized  agent  or  attorney.  The 
sixer's  address  and  telephone  number 
must  appear  on  the  original.  Counsel  for 
the  FCA  shall  sign  the  original  of  all 
papers  filed  on  behalf  of  the  FCA.  All 
papers  filed  must  name  in  the  heading  or 
on  a  title  page,  the  parties,  the  docket 
number  and  the  subject  of  the  papers. 
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(c)  Copies.  Parties  shall  file  an  ohsinal 
and  three  copies  of  all  documents  and 
papers  required  or  permitted  to  be  filed 
under  this  Subpart  (except  the  transcript 
of  testimony  and  exhibits),  unless 
otherwise  specifically  provided  by  the 
Board. 

§622.19    S«fv<c«. 

(a)  Service.  Except  as  otherwise 
provided  in  these  rules,  each  party  who 
files  papers  is  responsible  for  serving  a 
copy  thereof  upon  the  presiding  officer 
and  upon  every  other  party  or  the 
attorney  or  representative  of  record  of 
that  party.  A  copy  of  all  papers  filed  by 
the  presiding  officer  or  the  Board,  except 
for  the  transcript  of  testimony  and 
exhibits,  shall  be  served  upon  each  of 
the  parties.  Service  may  be  by  personal 
service,  private  delivery  service,  or  by 
express,  certified  or  regular  first-class 
mail.  If  a  party  is  not  represented, 
service  shall  be  made  at  the  last  known 
address  of  the  party  or  an  officer  thereof 
as  shown  on  the  records  of  the  FCA. 

(b)  Proof  of  service.  Proof  of  service  of 
papers  filed  by  a  party  shall  be  filed 
before  action  is  to  be  taken  thereon.  The 
proof  shall  show  the  date  and  manner  of 
service,  and  may  be  by  written 
acknowledgment  of  service,  by 
declaration  of  the  person  making 
service,  or  by  certificate  of  an  attorney 
or  other  representive  of  record.  Failure 
to  make  proof  of  service  shall  not  affect 
the  validity  of  service.  The  presiding 
officer  may  allow  the  proof  to  be 
amended  or  supplied,  unless  to  do  so 
would  result  in  material  prejudice  to  a 
party. 

§  622.20    Documents  in  proceedings 
confidentiaL 

Unless  otherwise  ordered  by  the 
Board  or  required  by  law.  the  entire 
record  in  any  proceeding  under  this 
Subpart,  including  the  notice  of  hearing, 
transcript,  exhibits,  proposed  findings 
and  conclusions,  recommended  decision 
of  the  presiding  officer,  exceptions 
thereto,  decision  and  order  of  the  Board, 
and  any  other  papers  which  are  filed  in 
connection  with  the  proceeding  shall  not 
be  made  public,  and  shall  be  for  the 
confidential  use  only  of  the  FCA  and  its 
staff,  the  presiding  officer,  the  parties, 
and  other  appropriate  supervisory 
authorities. 

§  622.2 1    Computing  Mm*. 

(a)  General  rule.  In  computing  any 
period  of  lime  prescribed  or  allowed  by 
this  Subpart,  the  date  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  run  is  not  to  be  included. 
The  last  day  so  computed  shall  be 


included,  unless  it  is  a  Saturday,  Sunday 
or  Federal  holiday,  in  which  event  the 
period  shall  run  until  the  end  of  the  next 
day  which  is  not  a  Saturday,  Sunday,  or 
Federal  holiday.  When  the  period  of 
time  prescribed  or  allowed  is  10  days  or 
less,  intermediate  Saturdays,  Sundays, 
and  Federal  holidays  shall  not  be 
included  in  the  computation. 

(b)  Service  by  mail.  Whenever  any 
party  has  the  right  or  is  required  to  do 
some  act  within  the  period  of  time 
prescribed  in  this  Subpart  after  the 
service  upon  the  party  of  any  document 
or  other  paper  of  any  kind,  and  such 
service  is  made  by  mail,  three  days  shall 
be  added  to  the  prescribed  period  from 
the  date  when  the  matter  served  is 
deposited  in  the  United  States  mail. 

§  622.22    Retained  authority. 

Nothing  is  this  Part  is  in  derogation  of 
powers  of  examination  and 
investigation  conferred  on  the  FCA  by 
any  provision  of  law. 


§§622.23-622.50    [Reserved] 

Subpart  B— Rules  and  Procedures  for 
Assessment  and  Collection  of  Civil 
Money  Penalties 

§  622.51    Definitions. 

Unless  noted  otherwise,  the 
definitions  set  forth  in  §  622.2  or  Subpart 
A  shall  apply  of  this  Subpart. 

§622.52    Purpose  and  scope. 

The  rules  and  procedures  specified  in 
this  Subpart  and  in  Subpart  A  are 
applicable  to  proceedings  by  the  FCA  to 
assess  and  collect  civil  money  penalties 
for  a  violation  of  the  terms  of  a  final 
cease-and-desist  order  issued  under 
§§  5.25  and  5.26  of  the  Act. 

§622.53    Notice  of  assessment  of  cWU 
money  penalty. 

(a)  Notice  of  assessment.  Civil  money 
penalty  proceedings  commence  with  the 
issuance  by  the  Board  of  a  notice  of 
assessment  of  civil  money  penalty.  The 
notice  of  assessment  shall  state: 

(1)  The  legal  authority  for  the 
assessment; 

(2)  The  amount  of  the  civil  money 
penalty  being  assessed; 

(3)  The  date  by  which  the  civil  money 
penalty  shall  be  paid; 

(4)  The  matter  of  fact  or  law 
constituting  the  grounds  for  assessment 
of  the  civil  money  penalty; 

(5)  The  right  of  the  institution  or 
person  being  assessed  to  a  formal 
hearing  to  challenge  the  assessment; 
and 

(6)  The  time  limit  to  request  such  a 
formal  hearing. 


(b)  Service.  The  notice  of  assessment 
may  be  served  upon  the  institution  or 
person  being  assessed  by  personal 
service  or  by  certified  mail  with  a  return 
receipt  to  the  institution's  or  the 
person's  last  known  address.  Such 
service  constitutes  issuance  of  the 
notice. 

§  622.54    Prenotlce  conference. 

In  the  sole  discretion  of  the  FCA's 
General  Counsel,  the  General  Counsel 
may,  prior  to  the  issuance  by  the  FCA  of 
a  notice  of  assessment  of  civil  money 
penalty,  advise  the  affected  institution 
or  person  that  the  issuance  of  a  notice  of 
assessment  of  civil  money  penalty  is 
being  considered  and  the  reasons  and 
authority  for  the  proposed  assessment. 
The  General  Counsel  may  provide  the 
institution  or  person  an  opportunity  to 
present  written  materials  or  request  a 
conference  with  members  of  the  FAC's 
staff  to  show  that  the  penalty  should  not 
be  assessed  or,  if  assessed,  should  be 
reduced  in  amount. 

§  622.55    Request  for  formal  tieartng  on 
assessment 

An  institution  or  person  being 
assessed  may  request  a  formal  hearing 
to  challenge  the  assessment  of  civil 
money  penalty.  The  request  must  be 
filed  in  writing,  within  10  days  of  the 
issuance  of  the  notice  of  ossessment, 
with  the  Chairman  of  the  Board,  FCA, 
1501  Farm  Credit  Drive,  McLean.  VA 
22102-5090. 

§  622.56    Waiver  of  hearing;  Consent 

(a)  Waiver.  Failure  to  request  a 
hearing  pursuant  to  §  622.55  constitutes 
a  waiver  of  the  opportunity  of  a  hearing 
and  the  notice  of  assessment  issued 
pursuant  to  §  622.53  shall  constitute  a 
final  and  unappealable  order. 

(b)  Consent.  Any  party  afforded  a 
hearing  who  does  not  appear  at  the 
hearing  personally  or  by  a  duly 
authorized  representative  is  deemed  to 
have  consented  to  the  issuance  of  an 
assessment  order. 

§  622.57    Hearing  on  assessment 

(a)  Time  and  place.  An  institution  or 
person  requesting  a  hearing  shall  be 
informed  by  order  of  the  Board  of  the 
time  and  place  set  for  hearing. 

(b)  Answer;  procedures.  The  hearing 
order  may  require  the  person  requesting 
the  hearing  to  file  an  answer  as 
prescribed  in  (  622.5  of  Subpart  A.  The 
procedures  of  the  Administrative 
Procedure  Act  (5  U.S.C.  554-557)  and 
Subpart  A  of  these  Rules  shal'  apply  to 
the  hearing. 
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§  622.56    Assessment  order. 

(a)  Consent.  In  the  event  of  consent  of 
the  parties  concerned  to  an  assessment, 
or  if,  upon  the  record  made  at  a  hearing 
ordered  under  this  Subpart,  the  Board 
finds  that  the  grounds  for  having 
assessed  the  penalty  have  been 
established,  the  Board  may  issue  an 
order  of  assessment  of  civil  money 
penalty.  In  its  assessment  order,  the 
Board  may  reduce  the  amount  of  the 
penalty  specified  in  the  notice  of 
assessment. 

(b)  Effective  date  and  period.  An 
assessment  order  is  effective 
immediately  upon  issuance,  or  upon 
such  other  date  as  may  be  specified 
therein,  and  shall  remain  effective  and 
enforceable  unless  it  is  stayed,  modified, 
terminated,  or  set  aside  by  action  of  the 
Board  or  a  reviewing  court. 

(c)  Service.  An  assessment  order  may 
be  served  by  personal  service  or  by 
certified  mail  with  a  return  receipt  to  the 
last  known  address  of  the  institution  or 
person  being  assessed.  Such  service 
constitutes  issuance  of  the  order. 

§  622.59    Relevant  considerations. 

In  determining  the  amount  of  the 
penalty  assessed,  the  Board  shall 
consider  the  finaocial  resources  and 
good  faith  of  the  institution  or  person 
charged,  the  gravity  of  the  violation,  any 
previous  violations,  and  such  other 
matters  as  justice  may  require. 

§622.60    Payment  of  Civil  money  penalty. 

(a)  Payment  date.  Generally,  the  date 
designated  in  the  notice  of  assessment 
for  payment  of  the  civil  money  penalty 
will  be  60  days  from  the  issuance  of  the 
notice.  If.  however,  the  Board  finds,  in  a 
specific  case,  that  the  purposes  of  the 
statute  would  be  better  served  if  the  60- 
day  period  were  changed,  the  Board 
may  shorten  or  lengthen  the  period  or 
make  the  civil  money  penalty  payable 
immediately  upon  receipt  of  the  notice 
of  assessment.  If  a  timely  request  for  a 
formal  hearing  to  challenge  an 
assessment  of  a  civil  money  penalty  is 
filed,  payment  of  the  penalty  shall  not 
be  required  unless  and  until  the  Board 
issues  a  final  order  of  assessment 
following  the  hearing.  If  an  assessment 
order  is  issued,  it  will  specify  the  date 
by  which  the  civil  money  penalty  is  to 
be  paid  or  collected. 

(b)  Method  of  payment.  Checks  in 
payment  of  civil  money  penalties  should 
be  made  payable  to  the  "Farm  Credit 
Administration".  Upon  collection,  the 
FCA  shall  forward  the  amount  of  the 
penally  to  the  Treasury  of  the  United 
States. 


§§622.61-622.75    [Reserved] 

Subpart  C— Rules  and  Procedures 
Applicable  to  Suspension  or  Removal 
of  an  Individual  Where  Certain  Crimes 
Are  Charged  or  Proven 

§622.76    Definitions. 

Unless  noted  otherwise,  the 
definitions  set  forth  in  §  622.2  of  Subpart 
A  shall  apply  to  this  Subpart. 

§  622.77    Purpose  and  scope. 

The  rules  and  procedures  set  forth  in 
this  Subpart  apply  to  informal  hearings 
afforded  to  any  officer,  director,  or  other 
person  participating  in  the  conduct  of 
the  affairs  of  a  System  institution  who 
has  been  suspended  or  removed  from 
office  or  prohibited  from  further 
participation  in  any  manner  in  the 
conduct  of  the  institution's  affairs  by  a 
notice  or  order  issued  by  the  Board  upon 
the  grounds  set  forth  in  section  5.29  of 
the  Act. 

§  622.78    Suspension,  prohibition  or 
removal. 

(a)  Content.  The  Board  may  serve  a 
notice  of  suspension  or  prohibition  or 
order  of  removal  upon  a  director,  officer 
or  other  person  participating  in  the 
conduct  of  the  affairs  of  an  institution.  A 
copy  of  such  notice  or  order  shall  also 
be  served  upon  the  institution, 
whereupon  the  individual  concerned 
shall  immediately  cease  service  to  the 
institution  or  participation  in  the  affairs 
of  the  institution.  Any  notice  or  order 
shall  indicate  the  basis  for  the 
suspension,  prohibition,  or  removal  and 
shall  inform  the  individual  of  the  right  to 
request  in  writing,  within  30  days  of 
being  served  with  such  notice  or  order, 
an  opportunity  to  show  at  an  informal 
hearing  that  continued  service  to  or 
participation  in  the  conduct  of  the 
affairs  of  the  institution  does  not,  or  is 
not  likely  to,  pose  a  threat  to  the 
interests  of  the  institution's  shareholders 
or  the  investors  in  Farm  Credit  System 
obligations  or  threaten  to  impair  public 
confidence  in  the  institution  or  the  Farm 
Credit  System. 

(b)  Service.  A  notice  or  order  of 
suspension,  removal  or  prohibition  may 
be  served  by  personal  service  or  by 
certified  mail  with  a  return  receipt  to  the 
last  known  address  of  the  person  being 
served. 

§  622.79    Petition  for  inforntal  hearing. 

(a)  Filing.  To  obtain  a  hearing,  the 
subject  individual  must  file  an  original 
and  three  copies  of  a  petition  with  the 
Board  within  30  days  of  being  served 
with  the  notice  or  order. 

(b)  Content.  The  petition  shall: 


(1)  State  whether  the  petitioner  is 
requesting  termination  or  modification 
of  the  notice  or  order 

(2)  State  with  particularity  how  the 
petitioner  intends  to  show  that  his  or  her 
continued  service  to  or  participation  in 
the  conduct  of  the  affairs  of  the 
institution  would  not.  or  is  not  likely  to, 
pose  a  threat  to  the  interests  of  the 
institution's  shareholders  or  the 
investors  in  Farm  Credit  System 
obligations  or  threaten  to  impair  public 
confidence  in  the  institution  or  the  Farm 
Credit  System; 

(3)  Include  a  request  to  present  oral 
testimony  or  witnesses  at  the  hearing,  if 
the  petitioner  desires  to  do  so.  The 
request  should  specify  the  names  of  the 
witnesses  and  a  summary  of  their 
expected  testimony;  and 

(4)  Indicate  whether  the  petitioner 
desires  oral  argument  or  elects  to  have 
the  matter  determined  solely  on  the 
basis  of  written  submissions. 

§  622.80    Informal  hearing. 

(a)  Time  and  place.  Upon  receipt  of  a 
timely  petition  for  a  hearing,  the  Board 
shall  notify  the  petitioner  of  the  time 
and  place  fixed  for  the  hearing  and  shall 
designate  one  or  more  Board  members 
or  FCA  employees  to  preside 
("designated  FCA  representative").  The 
hearing  shall  be  scheduled  to  be  held  no 
later  than  30  days  from  the  date  a 
petition  for  hearing  is  received  unless 
the  time  is  extended  at  the  request  of  the 
petitioner.  Notice  of  the  hearing  shall 
also  be  sent  to  the  FCA's  Office  of 
General  Counsel. 

(b)  Appearance.  A  petitioner  may 
appear  personally  or  through  counsel  to 
submit  relevant  written  materials  and 
oral  argument.  An  attorney  is  subject  to 
all  the  requirements  and  limitations 
imposed  on  attorneys  in  §  622.3  of 
Subpart  A.  A  repre8entative(s)  of  the 
FCA's  Office  of  General  Counsel  may 
participate  in  the  hearing  to  the  extent 
such  representative  deems  appropriate. 

(e)  Written  material.  Any  written 
material  the  petitioner  wishes  to  have 
considered  must  be  submitted  to  the 
designated  FCA  representative  and  the 
FCA's  Office  of  General  Counsel  at  least 
10  days  prior  to  the  date  of  the  hearing. 

(d)  Oral  testimony.  Oral  testimony 
may  be  presented  only  if  expressly 
permitted  by  the  Board  in  the  notice  of 
hearing.  The  designated  FCA 
representative  may  ask  questions  of  any 
witness. 

(e)  Transcripts.  Oral  testimony,  if  any. 
and  oral  argument  shall  be  recorded.  A 
copy  of  the  transcript  shall  be  filed  with 
the  designated  FCA  representative,  who 
shall  have  authority  to  correct  the 
record  sua  sponle  upon  notice,  or  upon 
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the  motion  of  the  petitioner  or  the 
representative  of  the  FCA's  Office  of 
General  Counsel.  The  designated  FCA 
representative  shall  promptly  serve 
notice  upon  the  petitioner  and  the  FCA's 
OfHce  of  General  Counsel  of  such  filing. 
Such  parties  shall  make  arrangements 
with  the  person  recording  the  testimony 
or  argument  for  copies  of  the  transcript. 

(f)  Closing  of  record.  Upon  the  request 
of  the  petitioner  or  representative  of  the 
FCA's  Office  of  General  Counsel,  the 
record  shall  remain  open  for  ^  period  of 
5  business  days  following  the  hearing, 
during  which  time  additional 
submissions  for  the  record  may  be 
made.  Thereafter,  the  record  shall  be 
closed. 

[g)  Rules  of  evidence  and  procedure. 
Neither  the  formal  rules  of  evidence  nor 
the  adjudicative  procedures  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
554-557).or  Subpart  A  of  these  Rules 
shall  apply  to  the  informal  hearing 
ordered  under  this  Subpart  unless  the 
Board  orders  that  they  apply  in  whole  or 
in  part. 

§  (522.81    Default 

If  the  subfect  individual  fails  to  file  a 
petition  for  a  hearing,  or  fails  to  appear 
at  a  hearing,  either  in  person  or  by  an 
attorney,  or  fails  to  submit  a  written 
argument  where  oral  argument  has  been 
waived,  the  notice  shall  remain  in  effect 
until  the  information,  indictment,  or 
complaint  is  fmally  disposed  of  and  the 
order  shall  remain  in  effect  until 
terminated  by  the  Board. 

§  622.82    Decision  of  ttM  Board. 

(a)  Recommended  decision.  Within  30 
days  of  the  hearing,  the  designated  FCA 
representative  shall  make  a 
recommendation  with  findings  and 
conclusions  to  the  Board  concerning  the 
notice  or  order  of  suspension,  removal, 
or  prohibition. 

(b)  Final  decision.  Within  80  days  of 
the  hearing,  the  Board  shall  notify  the 
subject  individual  and  the  FCA's  Office 
of  General  Counsel  whether  the 
suspension  or  removal  from  ofHce,  or 
prohibition  from  participation  in  any 
manner  in  the  affairs  of  the  institution, 
will  be  continued,  terminated,  or 
otherwise  modified.  The  Board's  final 
decision,  if  adverse  to  the  individual, 
shall  contain  a  statement  of  the  basis 
thereof.  The  Board  may  satisfy  this 
requirement  where  it  adopts  the 
recommended  decision  of  the  designated 
FCA  representative. 

(c)  Guilt  not  an  issue.  In  deciding 
upon  any  suspension  of  prohibition  by 
notice,  the  ultimate  question  of  the  guilt 
or  innocence  of  the  individual  with 
respect  to  the  criminal  charge  that  is 
outstanding  will  not  be  considered.  A 


finding  of  not  guilty  or  other  disposition 
of  the  charge  shall  not  preclude  the 
Board  from  thereafter  instituting 
removal  proceedings  pursuant  to  section 
5.26  of  the  Act. 

(d)  Effective  period.  A  removal  or 
prohibition  by  order  remains  in  effect 
until  terminated  by  the  Board.  A 
suspension  or  prohibition  by  notice 
remains  in  effect  until  the  criminal 
charge  is  finally  disposed  of  or  until 
terminated  by  the  Board. 

(e)  Reconsideration.  A  suspended  or 
removed  individual  may  petition  the 
Board  to  reconsider  the  decision  any 
time  after  the  expiration  of  a  12-month 
period  from  the  date  of  the  decision,  but 
no  petition  for  reconsideration  may  be 
made  within  12  months  of  a  previous 
petition.  A  petition  shall  state  with 
particularity  the  relief  sought  and  the 
grounds  therefor  and  may  be 
accompanied  by  a  supporting 
memorandum  and  any  other 
documentation  the  petitioner  wishes  to 
have  considered.  No  hearing  need  be 
granted  on  the  petition  for 
reconsideration. 

§622.83-«22.100    [Reserved] 

Sulipart  D — Rules  and  Procedures 
AppHcable  to  Formal  Investfgattons 

§  622.101    Definitions. 

Unless  noted  otherwise,  the 
definitions  set  forth  in  §  622.2  of  Subpart 
A  shall  apply  to  this  Subpart. 

§622.102    Scope. 

The  rules  in  this  Subpart  apply  to 
formal  investigations  initiated  by  order 
of  the  Board  and  pertain  to  the  exercise 
of  powers  specified  in  section  5.37  of  the 
Act.  These  rules  do  not  restrict  or  in  any 
way  affect  the  authority  of  the  FCA, 
including  but  not  limited  to  the  powers 
enumerated  in  section  5.37  of  the  Act,  to 
conduct  examinations  of  System       i 
institutions. 

§  622.103    Formal  Investigations  are 
oonfidentiai. 

Information  or  documents  obtained  or 
testimony  recorded  in  the  course  of  a 
formal  investigation  shall  be 
confidential  and  shall  be  disclosed  only 
in  accordance  with  the  provisions  of  12 
CFR  Part  602. 

S  622. 1 04    Order  to  cortduct  formal 

Investigation. 

A  formal  investigation  begins  with  the 
issuance  of  an  order  by  the  Board.  The 
order  shall  designate  the  person  or 
persons  who  will  conduct  the 
investigation,  issue,  revoke,  quash  or 
modify  subpoenas  and  subpoenas  duces 
tecum,  take  or  cause  to  be  taken 
depositions,  adn>inister  oaths,  and 


receive  affirmations  as  to  any  matter 
under  investigation  by  the  FCA.  Upon 
application  and  for  good  cause  shown, 
the  Board  may  limit,  modify,  or 
withdraw  the  order  at  any  stage  of  the 
proceeding. 

§  622.105    Conduct  of  Investigation. 

(a)  Review  of  order  Any  person  who 
is  compelled  or  requested  to  furnish 
testimony,  documentary  evidence,  or 
other  information  with  respect  to  any 
matter  under  formal  investigation  shall 
upon  request  be  shown  the  order 
initiating  such  investigation. 

(b)  Right  to  counsel.  Any  person  who, 
in  a  formal  investigation,  is  compelled  to 
appear  and  testify  or  who  appears  and 
testifies  by  request  or  permission  of  the 
Board  may  be  accompanied, 
represented,  and  advised  by  counsel. 
The  right  to  be  accompanied, 
represented,  and  advised  by  counsel 
shall  mean  the  right  of  a  person 
testifying  to  have  an  attorney  present  at 
all  times  while  testifying  and  to  have 
this  attorney: 

(1)  Advise  such  person  before,  during 
and  after  the  conclusion  of  testimony; 

(2)  Question  such  person  briefly  at  the 
conclusion  of  testimony  to  clarify  any  of 
the  answers  given;  and 

(3)  Make  summary  notes  during  the 
testimony  solely  for  the  use  of  such 
person. 

(c)  Appearance.  The  provisions  of 
§  622.3  are  applicable  to  this  Subpart. 

(d)  Exclusion. 

(1)  Any  person  who  has  given  or  will 

•  give  testimony,  and  counsel  representing 
such  person,  may  be  excluded  from  the 
taking  of  testimony  of  any  other  witness 
in  the  discretion  of  the  designated  FCA 
representative  conducting  the 
investigation. 

(2)  The  designated  FCA  representative 
conducting  the  investigation  shall  report 
to  the  Board  any  instances  where  any 
person  has  been  guilty  of  dilatory, 
obstructionist,  egregious,  contemptuous, 
contumacious  or  other  unethical  or 
improper  conduct  during  the  course  of 
the  proceeding  or  any  other  instance 
involving  a  violation  of  these  rules.  The 
Board  may  thereupon  take  such  action 
as  the  circumstances  may  warrant, 
including  exclusion  of  the  offending 
individual  or  individual  from 
participation  in  the  proceeding. 

§  622. 1 06    Service  of  subpoena  and 
payn>ent  of  witness  fees. 

(a)  Service.  A  subpoena  may  be 
served  upon  the  person  named  therein 
by  personal  service  or  certified  mail 
with  a  return  receipt  to  the  last  known 
address  of  the  person.  Witnesses  who 
are  subpoenaed  shall  be  paid  the  same 


fees  and  mileage  that  are  paid  witnesses 
in  the  district  courts  of  the  United 
States.  The  fees  and  mileage  need  not  be 
tendered  at  the  time  a  subpoena  is 
served. 

(b)  Motions  to  quash.  Any  person  to 
whom  a  subpoena  is  directed  may,  prior 
to  the  time  specified  therein  for 
compliance,  but  in  no  event  more  than  5 
days  after  the  date  of  service  of  such 
subpoena,  apply  to  the  FCA 
representative  authorized  in  the  order, 
or  if  unavailable  to  the  Board,  to  quash 
or  modify  such  subpoena,  accompanying 
such  application  with  a  brief  statement 
of  the  reasons  therefor.  The  FCA 
representative,  or  the  Board,  may: 

(1)  Deny  the  application; 

(2)  Quash  or  revoke  the  subpoena; 

(3)  Modify  the  subpoena;  or 

(4)  Condition  the  granting  of  the 
application  on  such  terms  as  the  FCA 
representative  or  the  Board,  determines, 
his,  her,  or  its  discretion,  to  be  just, 
reasonable,  and  proper. 

§622.107    Transcripts. 

Transcripts,  if  any,  of  an  investigative 
proceeding  shall  be  recorded  by  any 
means  authorized  by  the  designated 
FCA  representative  conducting  the 
investigation.  A  person  who  has  given 
testimony  in  an  investigative  proceeding 
(or  counsel  for  such  person)  upon  proper 
identification  shall  have  the  right  to 
inspect  the  transcript  of  the  person's 
testimony  but  may  not  obtain  a  copy  if 
the  FCA's  representative  conducting  the 
investigation  has  cause  to  believe  that 
the  contents  should  not  be  disclosed. 

2.  Part  623  is  added  to  12  CFR  Chapter 
VI  to  read  as  follows: 

PART  623— PRACTICE  BEFORE  THE 
FARM  CREDIT  ADMINISTRATION 

Sec. 

623.1  Scope  of  Part. 

623.2  Derinitions. 

623.3  Who  may  practice. 

623.4  Suspension  and  debarment. 

623.5  Reinstatement. 

623.6  Duty  to  file  information  concerning 
adverse  judicial  or  administrative  action. 

623.7  Proceeding  under  this  part. 
Authority:  Sees.  5.9,  5.10.  5.17,  Pub.  L.  9&- 

205.  99  Stat.  1678, 12  U.S.C.  2243,  2244,  2252. 

§  623.1  Scope  of  Part 

This  Part  prescribes  rules  with  regard 
to  persons  who  may  practice  before  the 
Farm  Credit  Administration  and  the 
circumstances  under  which  attorneys, 
accountants,  appraisers,  or  other 
persons  may  be  suspended  or  debarred, 
either  temporarily  or  permanently,  from 
practicing  before  the  Farm  Credit 
Administration.  In  connection  with  any 
particular  matter,  reference  also  should 
be  made  to  any  special  requirements  of 


procedure  and  practice  that  may  be 
contained  in  the  particular  statute 
involved  or  the  rules  and  forms  adopted 
by  the  Farm  Credit  Administration 
thereunder,  which  special  requirements 
are  controlling.  In  addition  to  any 
suspension  hereunder,  a  person  may  be 
excluded  from  further  participation  in  a 
particular  adjudicative  proceeding  in 
accordance  with  S  622.3  or  in  a  formal 
investigation  in  accordance  with 
S  622.105. 

§623.2    Definitions. 

As  used  in  this  part: 

(a)  "FCA"  means  the  Farm  Credit 
Administration. 

(b)  "Board"  means  the  Farm  Credit 
Administration  Board. 

(c)  "Act"  means  the  Farm  Credit  Act 
of  1971,  as  amended.  12  U.S.C.  2001,  et  • 
seq. 

(d)  The  terms  "institution  in  the 
System",  "System  institution"  and 
"institution"  means  all  institutions 
enumerated  in  section  1.2  of  the  Act,  any 
service  organization  chartered  under 
Part  D  of  Title  IV  of  the  Act,  and  the 
Farm  Credit  System  Capital 
Corporation. 

(e)  The  term  "presiding  officer" 
includes  the  Board,  one  or  more 
members  thereof,  FCA  employees,  or  an 
administrative  law  judge.  As  used  in 
this  part,  the  term  shall  be  construed  to 
refer  to  whichever  of  the  above- 
identified  individuals  presides  at  a 
hearing  or  other  proceeding,  except  as 
otherwise  specified  in  the  text; 

(f)  The  term  "attorney"  means  any 
person  who  is  a  member  in  good 
standing  of  the  bar  of  the  highest  court 
of  any  State,  possession,  territory. 
Commonwealth  or  the  District  of 
Columbia; 

(g)  The  term  "practice"  means 
transacting  any  business  with  the  FCA, 
including  but  not  limited  to: 

(1)  The  representation  of  another 
person  at  any  adjudicatory, 
investigatory,  removal  or  rulemaking 
proceeding  conducted  before  the  FCA  or 
a  presiding  officer; 

(2)  The  preparation  or  certification  of 
any  statement,  opinion,  report  of 
financial  condition  and  performance, 
financial  statement,  appraisal  report, 
audit  report,  or  other  document  or  report 
by  any  attorney,  accountant,  appraiser 
or  other  person  which  is  filed  with  or 
submitted  to  the  FCA,  with  such 
person's  consent  or  knowledge  in 
connection  with  any  filing  with  the  FCA; 

(3)  A  presentation  to  the  FCA  or  a 
presiding  officer  at  a  conference  or 
meeting  relating  to  an  institution's  or 
person's  rights,  privileges  or  liabilities 
under  the  laws  administered  by  the  FCA 


and  rules  and  regulations  promulgated 
thereunder; 

(4)  Any  business  correspondence  or 
communication  with  the  FCA  or  a 
presiding  officer;  and 

(5)  The  transaction  of  any  other 
business  with  the  FCA  on  behalf  of 
another,  in  the  capacity  of  an  attorney, 
accountant,  appraiser,  licensed  expert  or 
any  other  capacity. 

§  623.3    Who  may  practice. 

(a)  By  nonattorneys — {!)  An 
individual  may  appear  on  his  or  her  own 
behalf;  a  member  of  a  partnership  may 
represent  the  partnership;  a  bona  fide 
and  duly  authorized  officer  or  other 
designated  representative  of  a 
corporation,  trust,  association  or  other 
entity  not  specifically  listed  herein  may 
represent  the  corporation,  trust, 
association  or  other  entity;  and  an 
authorized  officer  or  other  designated 
representative  of  any  government  unit, 
agency  or  authority  may  represent  that 
unit,  agency  or  authority. 

(2)  Any  accountant,  appraiser  or 
licensed  expert  may  practice  before  the 
FCA  in  a  professional  capacity. 

(b)  By  attorneys.  Any  entity  noted  in 
paragraph  (a)  of  this  section  may  be 
represented  in  any  proceeding  or  other 
matter  before  the  FCA  by  an  attorney. 

(c)  Any  person  transacting  business 
with  the  FCA  in  a  representative 
capacity  may  be  required  to  show 
evidence  of  his  or  her  authority  to  act  in 
such  capacity  and  certification  of 
credentials. 

§  623.4    Suspension  and  delMrment 

(a)  Grounds.  The  Board  may  censure 
any  person  practicing  before  the  FCA  or 
may  deny,  temporarily  or  permanently, 
the  privilege  of  any  person  to  practice 
before  the  FCA  if  such  person  is  found 
by  the  Board,  after  notice  of  and 
opportunity  for  hearing  in  the  matter: 

(1)  Not  to  possess  the  requisite 
qualifications  to  represent  others: 

(2)  To  be  lacking  in  character  or 
professional  integrity: 

(3)  To  have  engaged  in  any  dilatory, 
obstructionist,  egregious,  contemptuous, 
contumacious  or  other  unethical  or 
improper  conduct  before  FCA:  or 

(4)  To  have  willfully  violated,  or 
willfully  aided  and  abetted  the  violation 
of,  any  provision  of  the  laws 
administered  by  the  FCA  or  the  rules 
and  regulations  promulgated  thereunder. 

(b)  Automatic  suspension. 

(1)  Any  person  who,  after  being 
licensed  as  a  professional  or  expert  by 
any  competent  authority,  has  been 
convicted  by  a  Federal  or  State  court  of 
a  felony,  or  of  a  misdemeanor  involving 
moral  turpitude,  personal  dishonesty  or 
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breach  of  trust,  shall  be  suspended 
automatically  from  practicing  before  the 
FCA  without  a  hearing. 

(2)  Any  accountant,  appraiser  or 
hcensed  expert  whose  hcense  to 
practice  has  been  revoked  in  any  State, 
possession,  territory.  Commonwealth  or 
the  District  of  Columbia,  or  who  has 
been  suspended  or  otherwise  barred 
from  practice  before  any  Federal  or 
State  regulatory  authority,  shall  be 
suspended  automatically  from  practicing 
before  the  FCA  without  a  hearing. 

(3)  Any  attorney  who  has  been 
suspended  or  disbarred  by  a  court  of  the 
United  States  or  in  any  State, 
possession,  territory.  Commonwealth  or 
the  District  of  Columbia,  shall  be 
suspended  automatically  from  practicing 
before  the  FCA  without  a  hearing. 

(4)  A  conviction  (including  a  judgment 
or  order  on  a  plea  of  nolo  contendere), 
revocation,  suspension  or  disbarment 
under  paragraphs  (b)(l)l2)  and  (3)  of  this 
section  shall  be  deemed  to  have 
occurred  when  the  convicting,  revoking, 
suspending  or  disbarring  agency  or 
tribunal  enters  Its  judgment  or  order, 
regardless  of  whether  an  appeal  is 
pending  or  could  be  taken. 

(5)  For  purposes  of  this  section,  it 
shall  be  irrelevant  that  any  attorney, 
accountant,  appraiser  or  licensed  expert 
who  has  been  suspended,  disbarred  or 
otherwise  disqualified  from  practice 
before  a  court,  regulatory  authority,  or  in 
a  jurisdiction  continues  in  professional 
good  standing  before  other  courts, 
regulatory  authorities,  or  in  other 
jurisdictions. 

(c)  Temporary  suspension. 

(1)  The  Board,  with  due  regard  to  the 
public  interest  and  without  preliminary 
hearing,  by  order,  may  temporarily 
suspend  any  person  from  appearing  or 
practicing  before  it  who  by  name,  has 
been: 

(i)  Permanently  enjoined  (whether  by 
consent,  default  or  summary  judgment 
or  after  trial)  by  any  court  of  competent 
jurisdiction  or  by  the  Board  in  a  final 
administrative  order,  by  reason  of  his  or 
her  misconduct  in  any  action  brought  by 
the  FCA  based  upon  violations  of.  or 
aiding  and  abetting  the  violation  of  any 
provision  of  any  law  that  is 
administered  by  the  FCA  or  of  any  rule 
or  regulation  promulgated  thereunder,  or 

(ii)  Found  by  any  court  of  competent 
jurisdiction  (whether  by  consent, 
default,  upon  summary  judgment  or  after 
hearing)  or  in  any  administrative 
proceeding  in  which  the  FCA  is  a 
complainant  and  he  or  she  is  a  party,  to 
have  willfully  committed,  caused,  aided 
or  abetted  a  violation  of  any  provision 
of  any  law  that  is  administered  by  the 
FCA.  or  of  any  rule  or  regulation 
promulgated  thereunder. 


(2)  An  order  of  temporary  suspension 
shall  become  effective  when  served  by 
certified  mail  with  a  return  receipt 
directed  to  the  last  known  business  or 
residential  address  of  the  person 
involved.  No  order  of  temporary 
suspension  shall  be  entered  by  the 
Board  pursuant  to  paragraph  (c)(1)  of 
this  section  more  than  3  months  after  the 
final  judgment  or  order  entered  in  a 
judicial  or  administrative  proceeding 
described  in  paragraph  (c)(1)  (i)  or  (ii)  of 
this  section  has  become  effective  and  all 
review  or  appeal  procedures  have  been 
completed  or  are  no  longer  available. 

(3)  Any  person  temporarily  suspended 
from  appearing  and  practicing  before  the 
FCA  in  accordance  with  paragraph 
(c)(1)  of  this  section  may.  within  30  days 
after  service  of  the  order  of  temporary 
suspension,  petition  the  Board  to  lift 
such  suspension.  If  no  petition  is 
received  by  the  Board  writhin  30  days, 
the  suspension  shall  become  permanent. 

(4)  Within  30  days  after  the  filing  of  a 
petition  in  accordance  with  paragraph 
(c)(3)  of  this  sectioa  the  Board  shall 
either  lift  the  temporary  suspension  or 
set  the  matter  down  for  hearing  at  a 
time  and  place  to  be  designated  by  the 
Board,  or  both.  After  opportunity  for 
hearing,  the  Board  may  censure  the 
petitioner  or  may  suspend  the  petitioner 
from  appearing  or  practicing  before  the 
FCA  temporarily  or  permanently,  in  any 
case  in  which  the  temporary  suspension 
has  not  been  lifted,  the  hearing  and  any 
other  action  taken  pursuant  to  this 
paragraph  shall  be  expedited  by  the 
Board  in  order  to  ensure  the  petitioner's 
right  to  address  the  allegations. 

(5)  In  any  hearing  held  on  a  petition 
filed  in  accordance  with  paragraph  (c)(3) 
of  this  section,  a  showing  that  the 
petitioner  has  been  enjoined  or  has  been 
found  to  have  committed,  caused,  aided 
or  abetted  violations  as  described  in 
paragraph  (c)(1)  of  this  section,  withowt 
more,  may  be  a  basis  for  suspension  or 
debarment;  that  showing  having  been 
made,  the  burden  shall  then  be  on  the 
petitioner  to  show  why  the  petitioner 
should  not  be  censured  or  be 
temporarily  or  pemanently  suspended  or 
debarred.  A  petitioner  will  not  be 
permitted  to  contest  any  findings  against 
the  petitioner  or  any  admissions  made 
by  the  petitioner  in  the  judicial  or 
administrative  proceedings  upon  which 
the  proposed  censure,  suspension  or 
debarment  is  based.  A  petitioner  who 
has  consented  to  the  entry  of  a 
permanent  injunction  or  order  as 
described  in  paragraph  (c)(l)(i)  of  this 
section,  without  admitting  the  facts  set 
forth  in  the  complaint,  shall  nevertheless 
be  presumed  for  all  purposes  under  this 
section  to  have  been  enjoined  or 


ordered  by  reason  of  the  misconduct 
alleged  in  the  complaint. 

S  623.5    RelnstatOTTMOt 

(a)  Any  person  who  is  suspended  from 
practicing  before  the  FCA  under  §  623.4 
(a)  or  (c)  of  this  part  may  file  an 
application  for  reinstatement  at  any 
time.  Denial  of  the  privilege  of  practicing 
before  the  FCA  shall  continue  unless 
and  until  the  applicant  has  been 
reinstated  by  order  of  the  Board  for 
good  cause  shown. 

(b)  Any  person  suspended  under 
§  623.4(b)  shall  be  reinstated  by  the 
Board,  upon  appropriate  application,  if 
all  of  the  grounds  for  application  of  the 
provisions  of  that  paragraph  are 
removed  subsequently  by  a  reversal  of 
the  conviction  or  termination  of  the 
suspension,  disbarment  of  revocation. 
An  application  for  reinstatement  on  any 
other  grounds  by  any  person  suspended 
under  |  632.4(b)  may  be  filed  at  any 
time.  Such  application  shall  state  with 
particularity  the  relief  requested  and  the 
grounds  therefor  and  shall  include 
supporting  evidence,  when  available. 
The  applicant  shall  be  accorded  an 
opportunity  for  an  informal  hearing  in 
the  matter,  unless  the  applicant  has 
waived  a  hearing  in  the  application  and, 
instead,  has  elected  to  have  the  matter 
determined  on  the  basis  of  written 
submissions.  Such  hearing  shall  utilize 
the  procedures  established  in  Part  622. 
Subpart  C.  However,  such  suspension 
shall  continue  unless  and  until  the 
applicant  has  been  reinstated  by  order 
of  the  Board  for  good  cause  shown. 

§  623.6    Duty  to  fit*  Infonnation  concvming 
adverse  Judicial  or  admlnistrativ*  action. 

Any  person  appearing  or  practicing 
before  the  FCA  who  has  been  or  is  the 
subject  of  a  conviction,  suspension, 
debarment,  license  revocation, 
injunction  or  other  finding  of  the  kind 
describe  in  §  623.4(b)  or  (c)  of  this  Part  is 
an  action  not  instituted  by  the  FCA  shall 
promptly  file  a  copy  of  the  relevant 
order,  judgment  or  dfecree  with  the 
Board  together  with  any  related  opinion 
or  statement  of  the  agency  or  tribunal 
involved.  Any  person  who  fails  to  file  a 
copy  of  such  an  order,  judgment  or 
decree  within  30  days  after  the  later  of 
the  entry  of  the  order,  judgment  or 
decree,  or  the  date  such  person  initiates 
practice  before  the  FCA.  for  that  reason 
alone  may  be  disqualified  from 
practicing  before  the  FCA  until  such 
time  as  the  appropriate  filing  shall  be 
made,  but  neither  the  filing  of  these 
documents  nor  the  failure  of  a  person  to 
file  them  shall  in  any  way  impair  the 
operation  of  any  other  provision  of  this 
Part. 


§  623.7    Proceeding  under  this  part 

(a)  Rules.  All  haaringy  leqjuiied  or 

permitted  to  be  held  under  paragraphs 
(a)  and  (c)  of  §  623.4  of  this  part  shaU  be 
held  before  a  presiding  officer  utilizing 
the  procedures  established  in  the  rules 
of  practice  and  procedure  under  Part 
622.  Subpart  A. 

(b)  Closed  hearings.  AH  bearings  held 
under  this  Part  shall  be  closed  to  the 
public  unless  the  Board  directs 
otherwise  on  its  own  motion  or  upon  the 
request  of  a  party. 

(c)  Collateral  proceedings.  Any 
proceeding  brought  under  any  section  of 
this  Part  shall  not  preclude  a  proceeding 
under  any  other  section  of  this  Part  or 
any  other  Part  of  the  FCA's  regulations. 

Frank  W.  Naylor.  |r.. 

Chairman.  Farm  Credit  Admiiuttration 

Board. 

(FR  Doc.  86-13118  Filed  6-10-86:  8:45  am) 
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Fees  for  Contract  Market  Designation, 
Contract  Market  Rule  Enforcement 
and  Financial  Reviews,  and  Audits  of 
Leverage  Transaction  IMerctiants 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final  schedule  of  fees. 

summary:  The  Commission  has 
promulgated  a  number  of  fees  for 
Commission  services  and  activities.  It  is 
the  Commission's  intention  to  review 
those  fees  periodically  in  order  to  apply 
the  formulas  in  the  regulations  to  more 
recerU  fiscal  year  cost  data. 

The  Commission  has  recently 
reviewed  the  actual  costs  for  reviewing 
applications  for  contract  market 
designations  (17  CFR  Part  5.  Appendix 
B)  and  rule  enforcement  and  financial 
reviews  (17  CFR  Part  1,  Appendix  B)  and 
has  determined  that  fees  for  these 
services  should  be  increased.  Contract 
market  designation  fees  are  being  raised 
from  $10,000  to  $14,000  per  application 
and  the  rule  enforcement  review  fee  for 
each  contract  market  is  being  raised  as 
indicated  herein  in  order  to  keep  these 
fees  in  line  with  current  costs.  The  rise 
in  these  costs  is  not  attributable  to  a 
corresponding  increase  in  Commission 
staffing  levels,  but  refiects  a  revised 
method  of  computing  overhead  and 
increased  accuracy  in  recording  the 
working  hours  of  Commission 
employees. 

This  notice  also  advises  affected 
parties  that  the  $8,000  leverage  audit  fee 


for  FY  19aft  (17  CFR  Part  31.  Appendix 
B]  will  be  dee  30  days  after  publication 
of  this  final  schedule  of  fees  in  the 
Federal  Register.  This  release  puts 
affected  parties  on  notice  of  the  fees 
which  resuh  from  the  apptication  of 
those  regulations  to  cost  data  froB  FY 
1983.  FY  1984  and  FY  198S. 

EFFECTIVE  DATE:  )uly  11,  1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Gerry  Smith.  Office  of  the  Executive 
Director,  Commodity  Futures  Trading 
Coranission.  2033  K  Street  NW.. 
Washington.  DC  2(E81.  telephone 
Bomber  202-254-6090t 

SUPPLEMENTARY  INFORMATIOtt:  The 

Commission  published  previously  the 
following  final  regulations  and 
schedules  for  fees  discussed  herein:  fee 
for  contract  market  designation,  48  FR 
38214  (August  23. 1983);  fee  for  audits  of 
leverage  transaction  merchants.  49  FR 
20644  (May  16. 1984);  fee  for  leverage 
coBunodity  registration,  49  FR  25S34 
(]une'25. 1984):  and  fee  for  contract 
market  rule  enforcement  reviewn  and 
financial  reviews,  50  FR  930  January  8, 
198S).  In  those  Federal  Renter  releases, 
the  Commission  indicated  its  intention 
to  review  periodically  the  actaal  costs  of 
providing  these  services  and  to  adjust 
its  fees  accordingly.  The  Commission 
has  recently  undertaken  such  a  review 
and  is  now  changing  the  fees  charged 
for  contract  market  designation 
applications  and  for  rule  enforcement 
reviews.  All  other  fees  will  remain  the 
same  at  this  time. 

I.  Revised  Computation  of  Overheard 

Costs 

The  schedule  of  fees  reflects  an 
analysis  of  act\>al  costs  including  a 
revision  to  the  Commission's  method  of 
calculating  overhead.  In  previous 
calculations  of  actual  costs,  the 
CommissTon  fh-st  determmed  personnel 
costs  by  extracting  data  from  the 
agency's  Budget  Account  Code  system, 
added  10%  for  personnel  benefits 
(inchjding  CFTC's  contribution  to 
retirement,  insurance,  and  other  fringe 
benefits  and  medicare),  and  then 
multiplied  these  salary  and  benefit  costs 
by  a  general  and  administrative 
overhead  factor  of  32%.  resulting  in  a 
total  overhead  factor  of  45%  oyer 
salaries.  The  32%  general  and 
administrative  factor  was  derived  by 
computing  the  average  percentage  of 
Commission  appropriations  spent  on 
salary  and  benefits  (68%)  and  the 
average  percentage  spent  on  non- 
personnet  overhead  such  as  space, 
supplies  and  travel  (32%)  over  a  period 
of  three  years. 


Subsequent  to  the  promulgation  of  the 
regulations  relating  to  fees,  the 
Comoiission  has  determined  that  the 
method  of  calculating  overhead 
contained  in  0MB  Qrcular  A-76  and 
upheld  in  recent  decision  [Ceniiai  and 
Southern  Motor  Frei^  Tariff 
Assodatioa.  Inc.  v.  United  States  and 
Interstate  Commerce  Commission.  777 
F.2d  722  (D.C.  Circ.  1985))  is  more 
accurate  and.  Iherefore,  preferable  to 
the  Commission's  present  method.  The 
OMB  nethod  of  calcalation  includes 
three  types  of  overhead  costs:  Benefits, 
General  and  Administrative,  and 
Operational.  Becaose.  in  the  aborve  court 
case,  the  ICC's  method  of  calculating 
Operational  overhead  was  remanded  to 
the  ICC  for  revision,  the  Conwrission 
has  determined  not  to  include  an 
operational  overhead  figure  in  its 
overhead  calculations  for  the  porpotes 
of  the  fees.  However,  the  govemment- 
vnde  benefits  standard  and  the  method 
of  calculating  General  and 
Administrative  costs  as  set  forth  in  A-7R 
are  inctaded  in  the  Commission's 
revision  to  its  overhead  calculations.  It 
should  be  noted  that  the  benefits 
calculation  includes  the  cost  to  the 
federal  government  (not  just  the 
Commission)  of  retirement  and  includes 
the  cost  of  leave  and  holiday  time.  As  a 
result,  the  Commission's  revised 
overhead  calculation  includes  the 
following: 


BeneRts  (A-76  Government- Wide 

Standard) - _„..„..... 

RetTTMnent ^.•.•..•••...>»»».»**»m. 

Insur 


Other  Fringes. 

Medicere 

Leave/tkolidayt — _ 

General  and  Administrative  (Based 

CD  CFTC  budget) 

TraveL - -.- 

Transportation _ 

Comtmmicationi.  ilent.  UtifilJes 

ftifitiof  an^  Reprodectron  _ 

Other  Ser\'ice8 

Saypties -~~ 

Equipment __— 

Total  overhead — 


Patcml 

55.4 

27.9 

4.7 

UB 

13 

19.7 

43.4 
3.6 
0.1 

28.7 

1.6 

8.9 

2.1 

1^ 

96.8 


The  98.8%  factor  is  rounded  to  98%  for 
purposes  of  computing  the  cost  <d 
overhead.  Because  the  Coaunission 
previously  applied  an  overhead  factor  of 
45%  for  benefits  and  non-personnel 
costs  in  calculating  its  costs  through  FY 
1984.  the  Commission  intends  to  apply 
the  revised  98%  overhead  factor  only  to 
costs  incmred  in  FY  1985  aad  beyond. 
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Therefore,  in  calculating  the  costs  for 
purposes  of  this  Fefieral  Register  notice, 
a  45%  overhead  figure  was  applied  to 
salary  costs  for  FY  1983  and  FY  1984 
and  a  98%  overhead  figure  was  applied 
to  salary  costs  for  FY  1985. 

The  Commission  intends  to  continue 
to  apply  the  98%  overhead  factor  in 
future  years  and.  accordingly,  fees  are 
likely  to  increase. 

II.  Contract  Market  Designation  Fees 

As  the  Commission  noted  in  its  initial 
contract  market  designation  fee 
proposal,  the  Commission  intends  to 
publish  a  new  schedule  of  application 
fees  each  year  based  on  a  three-year 
moving  average  of  actual  costs  and  the 
number  of  contracts  reviewed  during 
that  period  of  time  (48  FR  27412.  June  15. 
1983). 

The  Commission  spent  $1,420,593  in 
FY  1983.  FY  1984  and  FY  1985  to  review 
98  contracts.  The  average  cost  of  review 
of  a  single  contract  during  this  period  of 
three  years  was  $14,496.  This  cost 
includes  the  cost  of  staff  time,  a  45% 
overhead  factor  for  FY  1983  and  FY 

1984.  and  a  98%  overhead  factor  for  FY 

1985.  Therefore,  the  Commission  is 
raising  the  fee  for  applications  for 
contract  market  designation  from 
$10,000  to  $14,000.  The  fee  will  continue 
to  be  due  at  the  time  the  application  is 
submitted.  Part  (d)  of  Appendix  B  to  Part 
5  is  being  deleted  since  it  was  relevant 
only  to  the  treatment  of  contracts 
pending  at  the  time  the  fee  was  initiated. 

III.  Rule  Enforcement  and  Financial 
Review  Fees 

The  FY  1986  fee  to  be  charged  to  each 
exchange  for  rule  enforcement  and 
financial  reviews  is  shown  below,  along 
with  the  fee  charged  in  FY  1985.  The  FY 
1986  fee  was  determined  by  applying  the 
formula  contained  in  the  Commission's 
regulations  (17  CFR  Part  1,  Appendix  B) 
which  takes  into  account  the  trading 
volume  of  the  exchange  (see  Attachment 
1  to  this  notice),  the  number  of  approved 
contracts  (see  Attachment  2).  and  the 
average  annual  review  costs  which  the 
Commission  incurred  with  respect  to 
each  exchange  during  the  last  three 
years.  As  indicated  above,  the 
calculation  of  the  costs  incurred  by  the 
Commission  includes  the  cost  of  staff 
time,  a  45%  overhead  factor  for  FY  1983 
and  FY  1984.  and  a  98%  overhead  factor 
for  FY  1985.  The  average  cost  per  year 
for  the  three  period  was  $485,630. 


Chicago  BotKl  o4  Tr»«J« 

ChKago  MercanMa  Exchanga 

ConvTKXtrty  E»c3iange.  Inc 

MidAinanca  CommodHy  Exchange 


FY  ISM       FY  19W 


163.000 

47,000 
22.000 

18.000 


CoOaa.  Sugar  and  Cocoa  Eictanga. 

New  Yofk  MarcanMa  Exchange 

New  Yoi*  Conon  Ejichanga 

Kviaas  Cily  Boart  o«  Tra<Je -... 

New  Yorti  Fuhm  Exchange* 

MnnaapoHa  Gram  Exchange 

Chnago  Rica  «  Conon  Exchange.-. 

Ph^adelphia  Board  o«  Trad* -. 

Amax  Convnocttea  Corp 


ToWlaea 

Total  actual  average  coet.. 


FYiees 


11.000 
11.000 
8.000 
8.000 
8.000 
6.000 
5.000 


207.000 
206.648 


FY  1966 


15.000 
16.000 

9.000 
10.000 
10.000 

7.000 
(•» 

5.000 

5.000 


310.000 
485.630 


$125,000 

76,000 

32.000 

(•) 


■  Due  to  «w  ownenh*  &t  tf  Chicago  Board  o»  Trade  of 
the  MKtAmenca  Commod»»  Exchange  and  the  eertier  af«*- 
atnn  ol  the  Chicago  ftice  and  Cotton  Exchange  with  the 
UidAmenca  Commodity  Exchange,  the  caictiationa  kx  me 
Chicago  Board  01  Trade  tor  FY  1966  include  the  traikng 
voMne.  ^Kirmed  contracts,  and  review  costs  ol  MidAmenca 
Commodrty  Exchange  and  Chicago  Hiee  and  Cotton  Ex- 
change. Approximate^  30%  ol  the  total  amount  •  attnbuta- 
tue  to  MidAmenca  and  Chicago  Rice  and  Cotton  Exchange 

•SoeCBT 

Rule  enforcement  and  financial 
review  fees  for  FY  1986  will  be  due  from 
each  exchange  no  later  than  60  days 
after  publication  of  this  schedule. 

IV.  Other  Fees 

Because  the  Commission  has  had  less 
than  two  full  years  of  experience  in 
performing  audits  of  leverage 
transaction  merchants  and  in  reviewing 
leverage  commodity  registrations,  no 
change  to  these  fees  is  contemplated. 
However,  the  Commission's  actual  costs 
for  the  first  two  years  of  performing 
these  audits  and  registration  reviews 
were  higher  than  these  fees.  The  $3,500 
fee  for  leverage  commodity  registration 
required  under  17  CFR  Part  31, 
Appendix  A  will  continue  to  be  due  with 
each  application.  The  $8,000  audit  fee 
for  FY  1986  (see  17  CFR  Part  31, 
Appendix  B)  will  be  due  not  later  than 
30  days  after  publication  of  this 
schedule  of  fees. 

The  Commission  is  in  the  process  of 
reviewing  actual  costs  for  other 
services,  and  will  publish  a  separate 
notice  on  revisions  to  fees  for  these 
services  including  subscriptions  to  the 
weekly  advisory  calendar  (17  CFR  Part 
145,  Appendix  D),  requests  for 
Commission  records  (17  CFR  Part  145, 
Appendix  B  and  17  CFR  Part  146, 
Appendix  A),  Commitments  of  Traders 
reports  (17  CFR  Part  145,  Appendix  C). 
and  transcripts  of  Commission  meetings 

(17  CFR  147.9). 

V.  Regulatory  Flexibility  Act 

The  changes  proposed  in  this  release 
affect  contract  markets  (also  referred  to 
as  "exchanges").  The  Commission  has 
previously  determined  that  contract 
markets  are  not  "small  entities"  for 
purposes  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  at  seq.  47  FR  18618 
(April  30. 1982).  The  requirement  of  the 
Regulatory  Flexibility  Act,  therefore, 
does  not  apply  to  contract  markets. 
Accordingly,  the  Chairman,  on  behalf  of 
the  Commission,  certifies  that  the 


schedule  of  fees  proposed  herein  will 

not  have  a  significant  economic  impact 

on  a  substantial  number  of  small 

entities. 

List  of  Subjects  in  17  CFR  Parts  1,  5.  and 
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Contract  market  rule  enforcement 
reviews.  Contract  market  financial 
reviews.  Contract  market  designation. 
Audits  of  leverage  transaction 
merchants.  Leverage  commodity 
registration.  Fees. 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Part  5,  Appendix  B,  is 
amended  as  set  forth  below. 

PART  5— DESIGNATION  OF  AND 
CONTINUING  COMPLIANCE  BY 
CONTRACT  MARKETS 

Appendix  B— Schedule  of  Fees 

1.  The  authority  citation  for  Part  5. 
Appendix  B.  continues  to  read  as 
follows: 

Authority.  7  U.S.C.  6c(c).  7,  7a,  12a(5)  and 
16a.  31  USCA  9701. 

2.  Appendix  B,  paragraph  (a)  is 
revised  to  read  as  follows:  (a) 
Applications  for  Contract  Market 
Designation.  Each  application  for 
designation  as  a  contract  market  must 
be  accompanied  by  a  check  or  money 
order  in  the  amount  of  $14,000  made 
payable  to  the  Commodity  Futures 
Trading  Commission. 

3.  Appendix  B,  paragraph  (d)  is 
removed. 


Attachment  1 

The  following  is  a  list  of  the  106  contracts 
traded  during  fiscal  year  1985  in  which  13 
boards  of  trade  have  been  designated  as 
contract  markets. 
Chicago  Board  of  Trade  (20}— 18.87% 

Com 

Oats 

Soybeans 

Soybean  Meal 

Soybean  Oil 

Wheat 

Silver 

Gold 

GNMA  Mortgages,  COR 

GNMAII 

T-Bonds 

T-Notes  (6V4— 10  yr.) 

Muncipal  Bond 

Major  Market  Index 

MMl  Maxi 

T-Bonds,  Option 

T-Notes,  Option 

Soybeans  Option 

Com,  Option 

Silver  Option 

Qhicago  Mercantile  Exchange  (25}— 23.58% 

live  Hogs 
Pork  Bellies 


Live  Cattle 

Feeder  CaUle  .^ 

Lumber 

Gold 

T-Biiis,  90-Day 

Certificafes  of  Deposit,  QO-Day 

EurodoHar 

British  Ptnint) 

Canadian  Dollar 

Deutsche  Mark 

lapanese  Yen 

MeXitanPfeso 

Swiss  Franc 

Fraoch  Fmiic 

S&P  100  Stock  Index 

Live  Hogs.  Option 

Live  Cattle.  Option 

EuFodoHar,  Option 

British  Poand.  Optica 

Chicago  Mercanlile  Exchange 

Deutsche  Mark.  Option 
Swiss  Franc.  Option 
French  Franc 
S&P  500  Index.  Option 

Commodity  Exchaage.  btc  (ef—S.a6% 

Copper 
Sil»«r 
Gold 

Aluminum 
Gold.  Option 
Silver.  Option 

MidAmenca  Commodity  Exchange  (23p— 
21.70% 

Wheal 

Com 

Oats 

Soybeans 

Soybean  Meal 

Live  Cattle 

Live  Hogs 

Silver 

New  York  Silver 

GoW 

New  York  Gold 

Platinum 

Copper 

T-Bonds 

T-Bi»s 

British  PotMMl 

Swiss  Franc 

DeMtsche  Mark 

]»faaeae  Yea 

Canadian  DoUiir 

Gold.  Option 

Soft  Red  Winter  Wheat.  OpHon 

Soybeans.  Option 

Coffee.  Sugae  aod  Cocoo  Enckatige  (7^— 
6.61% 

Coffee  "C" 
Sugar  »11 
Sugar  «12 
.  Sugar  «14 
Cocoa 
CPI-W 
Sugar.  Option 

New  York  Mercantile  Exchange  (7J—6Ji% 

Palladium 

PlabnuA 

Potatoes 

Healing  OH.  New  York  «2 


Gasoline,  New  York  Leaded 
Gasoline.  New  York  Unleaded 
Crude  Oil 

Kansas  City  Board  of  Tfade  (4}—3J8% 

Wheat 

Value  Line  Index 
Mini  Value  Line 
Wheat.  Option 

New  York  Futures  Exchange  (2}— 1.8^ 

NYSE  Composile  index 

NYSE  Comfio&ite  Index.  Option 

Mintieapoirs  Grain  Exchange  (3}— 2.83% 

Wheal 
White  Wheat 
Spring  Wheat,  Option 

Chicago  Rice  and  COtton  Exchange  (2)— 
1.89% 

Rice.  Rough 
CoMon  Short  Staple 

New  York  Cotton  Exchange  (4}— 3.78% 

Cotton  #2 

Orange  fuice.  Frozen  Concentrated 

F*ropane 

Cotton,  Option 

Amex  Commodities  Corporation  (1) — 0S5% 

Gold,  Option 

Philadelphia  Board  of  Trade  t2}—t.89 

Eurodollar  Time  Deposit.  Option 
Nationat  Over-the-Cosnter  hidex  Futures 

Attachment  2 

The  foUowing  is  a  list  of  trading  volame,  by 
exchai«e.  for  fiscal  years  19B3. 1984  and  1985. 


Chicago   Board 

45.56% 
1983. 


of    Trade— 


1984 

1985 

SUM-..- — 

CIticago       MercantHo 
change— 26.99% 

1983....- 

1984 

1 985 


£r- 


SUM 

Commodity  Exchange, 
12.71% 

1983 

1984 

1985 


Inc.— 


59.20^337 
73,667;320 
77.564.885 

210,527.342 


38.CM3,739 

42.627.371 
53.265.218 

133.996.328 


20369J30e 
2O.19Oj0e7 
i8.18ej520 


Yofk    MercaaHfe 
change— 3.39% 

1983 

1984 

1965. 


Em- 


3,580.687 
6,010,738 
7,090.555 


SUM         

15.661,990 

New  York  Cotton  Exchange— 
0.89% 

1983 -.... 

1984                 

1,648,433 
1,588,461 

1985 - 

878.456 

SUM 

4,115,370 

Kansas  City  Board  of  Trade— 

1.T8% 
19Q3                    

1,744.386 

1 984 „ - 

1,837,862 

1985 -_ 

1,871,128 

SUM- -..-.     - 

5.453.389 

New      York      Future     Ex- 
change—223% 

1983 ~ 

1984... 

1985- -.._ 

3.413.827 
3.775.408 
3.118,450 

SUM _ - 

\<K307JS6& 

Minoeapobs        Grain        Ex- 
change-0J22% 

1983 -     . 

1964 —    ..„ -      . 

ISRS         ,,,.. .  ..., 

383.3S0 
337J346 
316.55S 

SUM                      

1,039,251 

ChKago  Rice  and  Cotton  Ex- 
change— 0.0038% 

1 983 - 

1984          

9546 
6,168 

198S. 

1,782 

SUM.._      

17.496 

Amex  Commodiges  Corpocm- 

to/7— 0.0071  % 
1083 

0 

1 984 

1985 

0 
32,77» 

SUM 

PhUattelphia  Board  of  Trade— 

0.0001% 

1 983 

1 984 

1 985 


3^77» 


0 

0 

270 


SUM 

MidAmenca    CommoMy    Ex- 
change—^.93% 

1963 

1 984 

1985 


58,748.565      1995., 


SUM 

All  Exchange9—\Ob% 

1 983 

1984. 


270 

136.077.049 
156.775,762 
16©,184.715 


Sl»M 

Coffee.  Sugar  and  Cocoa  Ex- 
change—2JB»% 

1983 

1 964 _.- 

1 985 


SUM. 


3.041,461 

3J604JI77 
2.536JB58 

8,936»39o 


4.637.263 
4.374.944 
4,3«9.313 

13,361,520 


SUM 462.037.526 


Issued  ia  Washington.  DC  on  June  5, 1966, 
by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  13116  Rted  6-10-86:  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Sttrvtce 

19  CFR  Parts  4, 6, 24,  111,  123,  and  145 
ITJD.  n-109] 

Amendments  to  tlM  Customs 
Regulations  Regarding  Users  Fees  for 
Customs  Service 

aQENCY:  Customs  Service,  Treasury. 
ACnow:  Interim  regulations. 

summary:  This  document  amends  the 
Customs  Regulations  on  an  interim  basis 
to  provide  for  the  payment  of  specific 
fees  to  Customs  for  the  processing  of 
persons,  aircraft,  vehicles,  and 
merchandise  arriving  in  the  U.S..  as  well 
as  for  the  payment  of  an  annual  fee  by 
customs  brokers.  These  fees  were 
authorized  as  part  of  the  recently 
enacted  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  and  must  be 
paid  in  exchange  for  a  variety  of 
services  performed  by  Customs  officers 
relating  to  the  arrival  of  commercial 
vessels  of  100  net  tons  or  more;  the 
arrival  of  commercial  trucks;  the  arrival 
of  railway  cars;  the  arrival  of  many 
private  vessels  and  aircraft;  the  arrival 
of  passengers  (with  certain  exceptions) 
aboard  commercial  vessels  or  aircraft; 
the  preparation  of  documentation  in 
connection  with  dutiable  mail  entries; 
and  an  annual  fee  from  customs  brokers. 
The  amendments  are  being  made  on  an 
interim  basis  due  to  the  limited  period  of 
time  available  to  initiate  these  changes 
before  the  law  becomes  effective. 
However,  any  written  comments 
received  will  be  considered  before  a 
final  rule  is  issued. 

DATES:  Interim  regulations  effective  on 
July  7, 1986.  Written  comments  must  be 
received  by  August  11, 1986. 
ADDRESS:  Written  comments  (preferably 
in  triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  Control 
Branch,  Customs  Services  Headquarters, 
Room  2426. 1301  Constitution  Avenue. 
NW..  Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Operational  Aspects:  Charles  Davies. 
Office  of  Inspection  and  Control  (202- 
566-9425). 
Legal  Aspects:  Arthur  1.  Rettinger,  Office 
of  the  Chief  Counsel,  (202-566-2482). 
On  carrier  fees,  John  A.  Mathias, 
Office  of  Regulations  and  Rulings, 
(202-566-5706),  U.S.  Customs  Service. 
1301  Constitution  Avenue,  NW.. 
Washington,  DC  20229. 
Accounting  Aspects:  Robert  Hamilton. 
National  Finance  Center.  (317-298- 
1308),  c/o  Revenue  Accounting.  P.O. 
Box  68901.  Indianapolis.  Indiana 
46278. 


SUPPLEMENTARY  INFORMATION: 

Background 

Section  13031  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (the  Act,  Pub.  L  99-272). 
establishes  a  schedule  of  fees 
chargeable  to  users  of  various  services 
provided  by  the  Customs  Service  in 
connection  with  the  processing  of 
persons,  aircraft,  vehicles,  vessels,  and 
merchandise  arriving  in  the  U.S..  as  well 
as  for  the  payment  of  an  annual  fee  by 
customs  brokers.  In  addition  to 
established  specific  fees,  the  Act  sets 
forth  certain  limitations  or  conditions 
concerning  the  collection  of  fees,  and 
authorizes  the  the  prom'ulgation  of  such 
rules  and  regulations  as  may  be 
necessary  to  carry  out  the  provisions  of 
the  new  law. 

Prior  to  enactment  of  this  legislation. 
Customs  had  no  general  legal  authority 
to  collect  fees  for  the  processing  of 
persons,  aircraft,  vehicles,  vessels,  and 
merchandise  arriving  in  or  departing 
from  the  U.S.  Customs  does,  however, 
have  specific  authority  to  charge  fees 
under  certain  limited  circumstances, 
such  as  when  providing  pre-clearance  of 
passengers  and  private  aircraft,  when 
such  services  are  of  special  benefit  to 
particular  persons.  Customs  also  has 
authority  to  assess  fees  on  operators  of 
bonded  warehouses  and  foreign  trade 
zones  and  on  the  entry  of  vessels  into 
ports.  Further,  Customs  has  authority  to 
collect  the  navigation  fees  specified  in 
§  4.98,  Customs  Regulations  (19  CFR 
4.98).  Finally,  Customs  is  authorized  to 
receive  reimbursement  from  carriers  for 
overtime  services  provided  during  non- 
business hours,  and  reimbursement  from 
local  authorities  for  services  provided  to 
certain  small  airports. 

By  the  terms  of  the  Act,  the  Congress 
has  given  Customs  the  authority  to 
collect  fees  for  services  provided  in 
connection  with: 

(1)  The  arrival  of  commercial  vessels 
of  100  net  tons  or  more. 

(2)  The  arrival  of  a  commercial  truck. 

(3)  The  arrival  of  railroad  cars, 
whether  passenger  or  freight. 

(4)  The  arrival  of  private  vessels  or 
aircraft. 

(5)  The  processing  of  dutiable  mail  for 
which  Customs  prepares  documentation 

(6)  An  annual  fee  for  each  customs 
broker  permit  held  by  individuals, 
partnerships,  associations,  or  corporate 
brokers. 

(7)  The  processing  of  each  passenger 
aboard  a  commercial  vessel  or  aircraft 
arriving  from  outside  the  U.S. 

Fees  for  several  of  the  above 
categories  of  services  are  subject  to 
certain  limitations  which  are  detailed 
later  in  this  document.  However,  one 


example  of  a  limitation  merits  special 
mention.  Pursuant  to  46  U.S.C.  (see 
§  4.94.  Customs  Regulations  (19  CFR 
4.94)).  pleasure  vessels  from  certain 
nations  are  granted  cruising  licenses 
which  exempt  them,  after  they  report 
their  first  arrival  to  Customs,  from 
formal  entry,  from  filing  manifests,  from 
obtaining  permits  to  proceed  between 
ports  of  the  U.S..  and  from  clearance  for 
a  period  of  one  year.  Although  there  is 
no  specific  exemption  for  such  vessels 
in  the  Act.  neither  is  there  an  indication 
that  the  Congress  intended  to  revise  46 
U.S.C.  104,  which  specifically  exempts 
such  vessels  from  "charges  for  entering 
or  clearing,  dues,  duty  per  ton,  or 
tonnage  taxes."  Thus,  an  administrative 
exception  is  being  made.  Owing  to  the 
mid-year  implementation  date  for  these 
new  requirements,  it  has  been  decided 
that  for  the  calendar  year  1986  only,  the 
annual  one-time  fee  for  private  vessels 
and  aircraft  will  be  $12.50. 

The  main  body  of  the  amendments 
will  appear  as  new  §S  24.22  and  111.96. 
Customs  Regulations  (19  CFR  24.22  and 
111.96).  with  appropriate  cross 
references  added  to  the  following  parts 
of  the  Customs  Regulations. 

(1)  For  commercial  vessels  and 
passengers — Part  4,  Customs 
Regulations  (19  CFR  Part  4). 

(2)  For  private  aircraft  and 
commercial  aircraft  passengers — Part  6. 
Customs  Regulations  (19  CFR  Part  6). 

(3)  For  railroad  cars  and  commercial 
trucks— Part  123,  Customs  Regulations 
(19  CFR  Part  123). 

(4)  For  mail  entries — Part  145, 
Customs  Regulations  (19  CFR  Part  145). 

Comments 

Before  adopting  the  interim 
regulations  as  a  final  rule.  Customs  will 
give  consideration  to  any  written 
comments  (preferably  in  triplicate) 
timely  submitted.  Comments  submitted 
will  be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  S  1-4. 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  S  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
normal  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch,  Customs 
Service  Headquarters,  Room  2426. 1301 
Constitution  Avenue,  NW.,  Washington. 
DC  20229. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Provisions 

The  statutory  effective  date  for 
collection  of  user  fees  is  July  7. 1986.  In 
fight  of  the  limited  deadline  imposed 
upon  Customs  to  implement  these 
changes,  it  has  been  determined  that. 


pursuant  to  5  U.S.C.  553(b)(B),  notice 
and  public  procedure  is  impracticable. 
For  the  same  reason,  pursuant  to  5 
U.S.C.  553(d)(3),  we  are  dispensing  with 
a  delayed  effective  date.  However, 
before  adopting  final  regulations, 
consideration  will  be  given  to  all  written 
comments  timely  submitted. 

E.0. 12291  and  Regulatory  Flexibility 
Act 

Because  the  amendments  do  not  meet 
the  criteria  for  a  "major  rule"  within  the 
meaning  of  §  1(b)  of  E.0. 12291.  Customs 
has  not  prepared  a  regulatory  impact 
analysis. 

Because  no  notice  of  proposed 
rulemaking  is  required  for  these  interim 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  the  interim  regulations 
have  been  submitted  to  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  Notice  of  OMB  action  will 
be  published  in  the  Federal  Register. 

List  of  Subjects 

19  CFR  Part  4 

Cargo  vessels.  Passenger  vessels. 
Vessels,  Yachts. 

19  CFR  Part  6 

Air  carriers.  Aircraft. 
7.9  CFR  Part  24 

Accounting,  Taxes. 

19  CFR  Part  111 

Administrative  practice  and 
procedure.  Brokers. 

19  CFR  Part  123 

Canada,  Mexico,  Motor  carriers. 
Railroads,  Vessels. 

19  CFR  Part  145 

Postal  service. 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L.  Burton,  Regulations  Control 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 

Amendments  to  the  Regulations 

Parts  4,  6,  24,  111.  123.  and  145, 
Customs  Regulations  (19  CFR  Parts  4,  6, 
24,  111.  123.  and  145).  are  amended  as 
set  forth  below: 


PART  24— CUSTOiMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  authority  for  Part  24,  Customs 
Regulations,  continues  to  read  as 
follows: 

Authority:  19  U.S.C.  66. 1202, 1624;  31  U.S.C. 
9701:  Pub.  L  99-272. 

2.  Part  24  is  amended  by  adding  a  new 
§  24.22  to  read  as  follows: 

§  24.22    Fees  for  certain  services. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  The  word  "vessel"  includes  every 
description  of  watercraft  or  other 
contrivance  used  or  capable  of  being 
used  as  a  means  of  transportation  on 
water,  but  does  not  include  aircraft  or 
any  ferry. 

(2)  The  word  "arrival"  means  arrival 
at  a  port  of  entry  in  the  customs  territory 
of  the  U.S.,  or  any  place  served  by  a  port 
of  entry. 

(3)  The  words  "calendar  year"  mean 
the  period  from  January  1  to  December 
31  of  any  particular  year. 

(b)  Fee  for  arrival  of  a  commercial 
vessel  of  100  net  tons  or  more.  (1)  The 
master,  licensed  deck  officer,  or  purser 
of  anyTcommercial  vessel  of  100  net  tons 
or  more  which  is  required  to  enter  under 
§  4.3  of  this  Chapter,  and  any  U.S.-fiag 
vessel  proceeding  coastwise  under 

§  4.85  of  this  Chapter  shall,  upon  arrival, 
proceed  to  Customs  and  tender  a 
processing  fee  in  the  amount  of  $397  for 
the  services  provided.  The  fee  shall  be 
collected  at  each  port  of  arrival. 

(2)  Exceptions.  Foreign  passenger 
vessels  making  at  least  three  trip^a 
week  from  a  port  in  the  U.S.  to  the  high 
seas  and  returning  to  the  same  U.S.  port, 
not  having  touched  any  foreign  port  or 
place,  shall  be  exempt  from  the  payment 
of  an  arrival  fee,  even  though  formal 
entry  is  still  required. 

(c)  Fee  for  arrival  of  a  commercial 
truck. — (1)  Commercial  truck  defined. 
For  the  purposes  of  this  paragraph,  a 
commercial  truck  is  defined  as  a  self- 
propelled  vehicle  designed  and  used  for 
the  transportation  of  commercial 
merchandise,  or  the  transportation  of 
non-commercial  merchandise  on  a  for- 
hire  basis.  Empty  trucks  and  truck  cabs 
without  trailers  fitting  this  description 
are  also  included. 

(2)  Fee.  The  driver  or  other  person  in 
charge  of  a  commercial  truck  or  truck 
cab  entering  the  customs  territory  of  the 
U.S.  shall,  upon  arrival  at  a  port  of  entry 
in  the  customs  territory  of  the  U.S.. 
proceed  to  Customs  and  tender  the  sum 
of  $5  for  the  services  provided. 

(3)  Prepayment.  The  owner  or 
operator  of  a  commercial  truck  may 
apply  for  a  prepaid  permit  for  a  calendar 
year  upon  payment  of  $100.  The 


following  information,  together  with  the 
payment,  shall  be  provided: 

(i)  Vehicle  make,  model,  and  model 
year. 

(ii)  Vehicle  Identification  Number 
(VIN). 

(iii)  License  numbers  issued  by  state, 
province,  or  county. 

(iv)  Owner's  name  and  address. 

(4)  Payment  may  be  made  to  the 
Customs  officer  at  the  port  of  entry,  or  in 
accordance  with  the  provision  of 
paragraph  (i)  of  this  section.  The  prepaid 
permit  will  be  in  the  form  of  a  decal  to 
be  placed  in  the  lower  left  hand  comer 
of  the  truck  windshield,  prior  to  first 
clearance  through  Customs  for  any 
calendar  year.  No  credit  toward  the 
annual  fee  shall  be  given  for  payments 
made  at  individual  crossings. 

(d)  Fee  for  arrival  of  each  railroad 
cor.-— (1)  Fee.  A  fee  of  $5  shall  be 
charged  for  each  railroad  car,  whether 
passenger  or  freight,  loaded  or  empty, 
upon  each  arrival  at  a  port  of  entry  in 
the  customs  territory  of  the  U.S.  The 
railroad  company  receiving  a  rail  car  in 
interchange  at  a  port  of  entry  or,  barring 
interchange,  the  company  moving  a  car 
in  line  haul  service  into  the  customs 
territory  of  the  U.S.,  shall  be  responsible 
for  payment  of  the  fee.  No  fee  shall  be 
required  for  locomotives  and  cabooses, 
but  the  $5  fee  shall  be  assessed  for 
empty  railroad  cars  which  are  dropped 
from  an  in-transit  train  in  the  U.S.  and 
are  placed  in  the  railroad  interchange 
system. 

(2)  Prepayment.  Railroad  companies 
may.  at  their  option,  prepay  a  $100 
calendar  year  fee  for  each  railroad  car. 
This  payment  shall  be  remitted  in 
accordance  with  the  provision  of 
paragraph  (i)  of  this  section.  No  credit 
will  be  given  for  payments  made  toward 
the  annual  fee  at  individual  crossings. 

(3)  Payment  and  monthly  statement 
procedures,  (i)  The  Association  of 
American  Railroads  (AAR).  and  the 
National  Railroad  Passenger 
Corporation  (AMTRAK).  shall  file 
monthly  statements  with  the  Director, 
National  Finance  Center,  within  60  days 
after  the  end  of  each  calendar  month. 
Each  statement  shall  indicate: 

(A)  The  number  of  railroad  cars 
entering  the  customs  territory  of  the  U.S. 
during  the  relevant  period; 

(B)  The  number  of  those  railroad  cars 
pulled  by  each  carrier:  and 

(C)  The  total  monthly  processing  fee 
due  from  each  carrier.  . 

(ii)  The  individual  carriers  shall  remit 
the  fees  calculated  by  AAR,  and 
AMTRACK  shall  remit  the  fees  it  has 
calculated,  within  60  days  after  the  end 
of  each  calendar  month  in  which 
railroad  cars  entered  the  customs 
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territory  of  the  U.S.  The  submissiiMi  of 
monthly  statements  and  the  reinissioa  of 
fees  shall  be  in  accord  with  the 
procedures  speciHed  in  paragraph  (i)  of 
this  section. 

(4)  Maintenance  of  records.  The 
Association  of  American  Railroads 
(AAR),  and  the  National  Railroad 
Passenger  Corporation  (AMTRAK)  shall 
maintain  all  such  documentation 
necessary  for  Customs  to  verify  the 
accuracy  of  fee  computations  and  to 
otherwise  determine  compliance  under 
the  law.  Such  documentation  shall  be 
maintained  for  a  period  of  3  years  from 
the  date  of  fee  calculation.  The  AAR. 
AMTRAK.  and  each  railroad  company 
responsible  for  making  fee  payments 
shall  advise  the  Director,  National 
Finance  Center,  of  the  name,  address, 
and  telephone  number  of  a  responsible 
officer  who  shall  be  able  to  verify  any 
statements  or  records  required  to  be 
filed  or  maintained  under  this 
paragraph.  The  Director.  National 
Finance  Center,  shall  be  promptly 
notiFied  of  any  changes  in  the 
identifying  information  submitted.  The 
information  required  to  be  submitted 
under  this  subparagraph  shall  be  in 
accord  with  the  procedures  set  forth  in 
paragraph  (i)  of  this  section. 

(6)  Exemptions.  No  fee  shall  be 
coMected  under  this  paragraph  for 
Customs  services  provided  in 
connection  with  the  arrival  of  any 
railroad  car  that  is  part  of  a  train  whose 
joamey  originates  and  terminates  in  the 
same  country,  if — 

(i)  The  car  is  part  of  the  train  when 
the  train  departs  the  U.&;  and 

(ii)  No  passengers  board  or  disembark 
from  the  car.  and  no  cargo  is  loaded  or 
unloaded  from  the  car,  while  the  train  is 
within  any  country  other  than  the 
country  in  which  the  train  originates  and 
terminates. 

(e)  Fee  for  onivol  of  a  private  vessel 
or  private  aircraft  Except  as  otherwise 
provided  in  this  paragraph,  the  master 
or  other  person  in  charge  of  a  private 
vessd  or  aircraft  shall,  upon  first  arrival 
at  a  port  in  the  customs  territory  of  the 
the  U.S.  in  any  calendar  year,  proceed  to 
Customs  and  tender  the  sum  of  $25  for 
the  services  provided.  Only  one  S25  fee 
shall  be  collected  in  connection  with 
arrivals  of  each  private  vessel  or  private 
aircraft  in  a  clander  year.  The  S25  fee 
may  be  prepaid  to  Customs.  A  receipt 
for  the  payment  of  the  fee  shall  be 
provided  by  Customs  to  the  master  or 
other  person  in  charge  of  the  private 
vessel  or  private  aircraft  and  shall  be 
retained  as  proof  of  payment.  The  proof 
of  payment  shall  be  presented  to 
Customs  upon  each  arrival  of  the  vessel 
or  aircraft.  The  requirements  of  this 
paragraph  shall  not  apply  to  private 


pleasure  vessels  of  less  than  30  feet  in 
length,  so  long  as  they  are  not  carrying 
any  goods  required  to  be  declared  to 
Customs,  nor  to  private  pleasure  vessels 
granted  a  cruising  license  under  §  4.94  of 
this  chapter,  during  the  pendency  of  that 
license.  The  fee  specified  in  this 
paragraph  shall  be  in  addition  to  any 
overtime  charges. 

(f)  Fee  for  dutiable  mail.  The 
addressee  of  each  item  of  dutiable  mail 
for  which  a  Customs  officer  prepares 
docimientation  shall  be  assessed  a 
processing  fee  in  the  amount  of  $5. 
When  the  merchandise  is  delivered  by 
the  Postal  Service,  the  fee  shall  be 
shown  as  a  separate  item  on  the  entry 
and  collected  at  the  time  of  delivery  of 
the  shipment  along  with  any  duty  and 
taxes  due.  When  Customs  collects  the 
fee  directly  from  the  importer  or  his 
agent,  the  fee  will  be  included  as  a 
separate  item  on  the  informal  entry  or 
entry  summary  document. 

(g)  Fee  for  arrival  of  passengers 
aboard  commercial  vessels  and 
commercial  aircraft. — (1)  Fee.  Except  as 
set  forth  in  this  paragraph,  each 
passenger  requiring  Customs  processing 
who  is  aboard  a  commercial  vessel  or 
commercial  aircraft  which  arrives  in  the 
customs  territory  of  the  U.S.  from  a 
place  outside  thereof,  shall  be  assessed 
a  fee  in  the  amount  of  $5  for  the 
processing. 

(2)  Exceptions.  The  fee  set  forth  in 
paragraph  (g](l)  of  this  section  shall  not 
be  assessed  for  the  following  categories 
of  arriving  passengers: 

(i)i'ersons  whose  journey  originates 
in  Canada,  Mexico,  a  territory  or 
possession  of  the  U5..  or  any  adjacent 
island.  The  U.S.  territories  and 
possessions  include  American  Samoa. 
Guam,  the  Northern  Mariana  Islands, 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 
The  adjacent  islands  include  all  of  the 
islands  in  the  Caribbean  Sea.  the 
Bahamas.  Bermuda.  St.  Pierre.  Miquelon. 
and  the  Turks  and  Caicos  Islands. 

(ii)  Crew  members  and  persons 
directly  connected  with  the  operation, 
navigation,  ownership,  or  business  of 
the  vessel  or  aircraft; 

(iii)  Diplomats,  except  for  U.S. 
diplomats,  who  can  show  that  their 
names  appear  on  the  accreditation 
listing  maintained  by  the  U.S. 
Department  of  State.  In  lieu  of  such 
listing  an  individual  diplomat  may 
present  appropriate  proof  of  diplomatic 
status  to  include  possession  of  a 
diplomatic  passport  or  visa,  or 
diplomatic  identification  card  issued  by 
a  foreign  government; 

(iv)  Persons  departing  and  returning  to 
the  U.S.  without  having  touched  a 
foreign  port  or  place; 


(v)  Persons  arriving  as  passengers  on 
any  aircraft  used  exclusively  in  the 
governmental  service  of  the  U.S.  or  a 
foreign  government,  including  any 
agency  or  political  subdivison  thereof, 
so  long  as  the  aircraft  is  not  canying 
persons  or  merchandise  for  commercial 
purposes.  Passengers  on  commercial 
aircraft  under  contract  to  the  U.S. 
Department  of  Defense  are  exempted  if 
they  have  been  precleared  abroad  under 
the  joint  DOD/Customs  MiHtary 
Inspection  Program;  and 

(vi)  Persons  arriving  on  an  atrcran  due 
to  an  emergency  or  forced  landing  when 
the  original  destination  of  the  aircraft 
was  a  foreign  airport. 

(vii)  Persons  transiting  the  U.S.  and 
not  processed  by  Customs. 

(3)  The  fees  specified  in  this 
paragraph  shall  be  collected  under  the 
following  circumstances: 

(i)  When  through  tickets  or  travel 
documents  are  issued  indicating  travel 
to  the  U.S.  which  originates  in  a  location 
other  than  as  specified  in  paragraph 
(g)(2)  of  this  section. 

(ii)  When  through  tickets  or  travel 
documents  are  issued  in  an  exempt 
location  indicating  an  arrival  in  the  U.S. 
following  a  stopover  (layover)  in  a 
location  other  than  as  specified  in 
paragraph  (g)(2)(i)  of  this  section;  and 

(iii)  When  passengers  arrive  in  the 
U.S.  in  transit  from  a  non-exempt 
location  and  are  processed  by  Customs. 

(4)  Collection  of  fees.  Carriers  issuing 
tickets  or  travel  documents  on  or  after 
July  7. 1986.  are  responsible  for  the 
collection  of  the  passenger  processing 
fee  from  all  passengers  transported  into 
the  U.S.  for  whom  the  fee  applies.  The 
ticket  or  travel  document  shall  be 
marked  to  indicate  that  the  required  fee 
has  been  collected  from  the  passenger.  If 
the  ticket  is  not  so  marked  and  was 
issued  in  a  foreign  country,  the  fee  shall 
be  collected  and  remitted  by  the 
departing  carrier  upon  departure  of  the 
passenger  from  the  U.S.  If  collected  at 
time  of  departure  from  the  U.S.,  the 
carrier  making  the  collection  shall  issue 
a  receipt  to  the  passenger.  U.S.-based 
tour  wholesalers  who  contract  for 
passenger  space  and  issue  non-carrier 
tickets  will  collect  and  remit  the 
processing  fee  to  Customs  in  the  same 
manner  as  the  carrier. 

(5)  Payment  and  quarterly  statement 
procedures.  Payment  must  be  made  no 
later  than  31  days  after  the  close  of  the 
calender  quarter  in  which  the  fees  are 
collected.  If  the  issuing  carrier  has  not 
collected  the  required  fee  from 
passengers,  the  person  who  first  collects 
that  fee  shall  remit  it  to  Customs, 


(i)  Fee  payments  shall  be 
accompanied  by  a  statement  which 
includes  the  following  information: 

(A)  Name  and  address  of  the  party 
remitting  payment; 

(B)  Taxpayer  Identification  number  of 
the  party  remitting  payment;  and 

(C)  Calendar  quarter  covered  by  the 
payment. 

(ii)  Fee  payments  shall  be  at  the 
location  and  in  accordance  with  the 
procedures  specified  in  paragraph  (i)  of 
this  section. 

(6)  Carriers  contracting  with  a  U.S.- 
based  tour  wholesaler  are  responsible 
for  notifying  Customs  of  all  Hights  or 
voyages  contracted,  the  number  of 
spaces  contracted  for,  and  the  name, 
address  and  taxpayer  identification 
number  of  the  tour  wholesaler  all  within 
31  days  after  the  close  of  the  calendar 
quarter  in  which  such  a  Hight  or  voyage 
occurred. 

(7)  Maintenance  of  records.  Each 
airline  and  vessel  company  affected  by 
this  paragraph  shall  maintain  all  such 
documentation  necessary  for  Customs  to 
verify  the  accuracy  of  fee  computations 
and  to  otherwise  determine  compliance 
under  the  law.  Such  documentation  shall 
be  maintained  for  a  period  of  2  years 
from  the  date  of  fee  calculation.  The 
affected  companies  shall  advise  the 
Director.  National  Finance  Center,  of  the 
name,  address,  and  telephone  number  of 
a  responsible  officer  who  shall  be  able 
to  verify  any  records  required  to  be 
maintained  under  this  paragraph.  The 
Director,  National  Finance  Center,  shall 
be  promptly  notified  of  any  changes  in 
the  identifying  information  submitted. 
Required  information  shall  be  submitted 
as  set  forth  in  paragraph  (i)  of  this 
section. 

(8)  Limitation  on  charges.  Other  than 
the  $5  processing  fee  for  arriving 
passengers  specified  in  this  paragraph, 
arriving  scheduled  airline  flights  as 
defined  in  S  6.1(f)  of  this  chapter  and 
operating  within  the  requirements  of 
S  6.2  of  this  chapter,  shall  be  provided 
inspectional  services  for  their 
passengers  at  no  additional  cost. 

(h)  Annual  customs  broker  fee. 
Customs  brokers  are  subject  to  an 
annual  fee  for  each  permit  held  by  an 
individual,  partnership,  association,  or 
corporate  broker  as  specified  in  S  111.96 
of  this  chapter. 

(i)  Fee  remittance  and  information 
submission  procedures. — (1)  Fee 
remittance.  All  fees  required  to  be 
remitted  pursuant  to  this  section  shall 
be  payable  by  check  or  money  order  to 
the-U.S.  Customs  Service,  in  the 
amounts  prescribed  in  these  regulations. 
Unless  otherwise  provided  for  in  this 
section,  all  fee  remittances  required  by 
this  section  shall  be  mailed  to:  U.S. 


Customs  Service.  P.O.  Box  198151, 
Atlanta.  Georgia  30384.  Each  payment 
shall  be  accompanied  by  information 
sufficient  to  identify  the  person  or 
organization  remitting  the  fee.  a  brief 
description  of  the  type  of  fee  being 
remitted  (whether  railroad,  commercial 
airline  passenger,  or  other),  and  the  time 
period  to  which  the  payment  applies. 
(2)  Information  submission.  Unless 
otherwise  specified,  all  information, 
summaries,  reports,  or  other  data 
required  to  be  submitted  to  Customs 
pursuant  to  this  section  shall  be  mailed 
to  the  Director,  National  Finance  Center. 
Attn:  Revenue  Accounting.  P.O.  Box 
68901.  Indianapolis.  Indiana  46278. 

PART  111— CUSTOMS  BROKERS 

1.  The  authority  citation  for  Part  111. 
Customs  Regulations  (19  CFR  Part  111), 
is  amended  to  read  as  set  forth  below. 
The  statutory  citations  appearing 
elsewhere  in  Part  111  are  removed. 

Authority:  19 US.C. 66. 1202 (Gen  Hdnte. 
111.1624.1641. 

2.  Part  111  is  amended  by  creating  a 
new  Subpart  E  and  adding  a  new 

§  111.96.  to  read  as  follows: 

Subpart  E— Fees 

§111.96    Fees. 

(a)  (Reserved). 

(b)  (Reserved). 

(c)  User  Fee.  An  annual  user  fee  of 
$125  will  be  assessed  for  each  permit 
held  by  an  individual,  partnership, 
association  or  corporate  broker. 

(1)  The  fee  is  payable  for  each 
calendar  year  in  each  district  where  a 
broker  has  a  permit  to  do  business.  If  a 
broker  receives  a  permit  at  a  time  other 
than  the  beginning  of  a  calendar  year, 
the  full  $125  must  be  paid  immediately. 
If  a  broker  fails  to  pay  the  fee  by 
January  1  of  each  year  or  immediately  at 
the  time  he  receives  his  permit,  the 
district  director  will  notify  the  broker  in 
writing  of  his  failure  to  pay  and  that  the 
permit  is  revoked.  The  notice  will 
constitute  revocation  of  the  permit. 

(2)  For  calendar  year  1986.  brokers 
must  remit  payment  of  $125  by  August  5. 
1986,  in  each  district  where  they  have  a 
permit  to  do  business.  If  payment  is  not 
made  by  August  5. 1986.  notice  will  be 
given  and  revocation  will  be  effective 
August  5. 1986. 

(d)  (Reserved). 

(e)  Payment  of  fee.  All  fees  shall  be 
paid  by  check  or  money  order  payable 
to  the  U.S.  Customs  Service. 


Conforming  Amendments;  Ruts  4,  6, 
123,  and  145  Customs  Regulations 

To  conform  the  Customs  Regulations 
to  the  changes  made  by  the  amendments 
to  Part  24.  Customs  Regulations  (19  CFR 
Part  24),  Parts  4,  6, 123,  and  145.  Customs 
Regulations  (19  CFR  Parts  4.  6. 123.  and 
145).  are  amended  in  the  following 
manner:  • 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 1624; 
46  U.S.C.  3,  2103. 

2.  Part  4  is  amended  by  adding  a  new 
paragraph  (i)  to  §  4.98  to  read  as 
follows: 

§  4.98    Navigation  fees. 

•  «  •  *  * 

(i)  Vessels,  whether  private  or 
commercial,  and  passengers  arriving  in 
the  customs  territory  of  the  U.S.  abroad 
commercial  vessels,  may  be  subject  to 
the  payment  of  fees  for  services 
provided  them  as  set  forth  in  §  24.22  of 
this  chapter. 

PART  6— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  Part  6 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 1202 
(Gen.  Hdnote  11).  1624:  49  U.S.C.  1474. 1509. 

2.  Part  6  is  amended  by  adding  a  new 
S  6.1a  to  read  as  follows: 

§  6. 1  a    Customs  private  aircraft  and 
commercial  passenger  fees. 

Private  aircraft  and  passengers 
aboard  commercial  aircraft  arriving  in 
the  customs  territory  of  the  U.S..  may  be 
subject  to  the  payment  of  fees  for 
services  provided  them  as  set  forth  in 
§  24.22  of  this  chapter. 

PART  123— CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  authority  citation  for  Part  123  is 

revised  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (Gen.  Hdnote 

11).  1624. 
§  123.1  also  issued  under  19  U.S.C.  1459: 
S  123.2  also  issued  under  19  U.S.C.  1460: 
(  123.3  also  issued  under  19  U.S.C.  1459: 
S  123.4  also  issued  under  19  U.S.C.  1484. 

1498; 

§  123.7  also  issued  under  19  U.S.C.  1498: 
S  123.8  also  issued  under  19  U.S.C  l44a 

1450-1454, 1459: 

i  123.9  also  issued  under  19  U.S.C.  1460. 

1584. 1618: 
S  123.11  also  issued  under  19  U.S.C.  1465: 
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§  123.12-123.18  al«o  issued  under  19  U.S.C 
1322: 

SS  123.21-123.23. 123.25-123.29, 123.41. 
123.^1  atso  issued  under  19  U.S.C  1554: 

S  123.24  also  issued  under  19  U.S.C  1551: 

SS  123.31-123.34, 123.42. 123.52. 123.64  also 
issued  under  19  U.S.C.  1553: 

5  123.63  also  issued  under  19  U.S.C.  1461, 

1462; 

5  123.71  also  issued  under  19  USXL  1585. 

2.  All  Other  statutory  authority  cited  at 
the  end  of  the  table  of  contents  and 
various  sections  hi  Part  123  is  removed. 

3:  Part  123  is  amended  by  adding  a 
new  5  123.1a  to  read  as  follows: 


project  under  auspices  of  the 
adjudicatory  improvement  project 


9123.1a    CMloiM  railroad  car  and 
commercial  truck  fees. 

Each  commercial  truck,  truck  cab.  and 
railroad  car  (except  locomotives  and 
cabooses),  whether  passenger  or  freight, 
whether  empty  or  otherwise,  which 
enters  the  customs  territory  of  the  U.S.. 
is  subject  to  the  payment  of  fees  for 
services  provided  them  as  set  forth  in 
§  24.22  of  this  chapter. 

PART  145-IIIAIL  IMPORTATIONS 

1.  The  authority  citation  for  Part  145 
continues  to  read  as  follows: 

Autfaority:  19  U.SXL  66. 1202  (Gen.  Hdnote 

11).  1624. 

2.  Part  145  is  amended  by  adding  a 
new  S  145.1a  to  read  as  follows: 

9  I45.1a    Customs  fees  for  certain  dutiable 
mail  entries. 

Each  item  of  dutiable  mail  for  which 
Customs  prepares  documentation  will 
be  subject  to  the  payment  of  a  fee  for 
services  provided,  as  set  forth  in  5  24.22 
of  this  chapter. 
William  von  Raab, 
Commissioner  of  Customs. 

Approved:  June  4, 1966. 
Francis  A.  Keating  II. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-13260  Filed  6-9-86: 1:22  pml 
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DEPARTyENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

Social  Security  Benefits  and 
Supplennental  Security  Income  for  the 
Aged,  Blind,  and  Oisatsied;  Project  to 
Improve  ttie  Hearing  Process  Ttirougti 
ttie  Involvement  of  SSA 
Representatives 

agency:  Social  Security  Administration, 

HHS. 

ACnOM:  Notice  of  continuance  and 

restructuring  of  the  SSA  representation 


summary:  This  provides  notice  of:  (1) 
The  Adjudicatory  Improvement  Project, 
an  agency-wide  task  force  that  will 
manage  all  aspects  of  the  field  testing  of 
the  Social  Security  Administration 
(SSA)  Representation  Project  and 
conduct  all  data  collection,  evaluation, 
and  planning  activities  required  to 
determine  whether  permanent 
implementation  of  SSA  representation 
should  be  proposed;  (2)  restructuring  of 
the  operational  format  of  the  SSA 
RepresentatioB  Project;  and  (3) 
evaluation  of  testing  under  this 
restructured  format  after  1  year 
beginning  April  30, 1986.  Operational 
experience  under  the  SSA 
Representation  Project  as  conducted  to 
date  indicates  that  representation  may 
result  in  inriprovement  in  the  hearing 
process.  However,  reaching  a  sound 
decision  on  whether  to  propose 
permanent  implementation  of  SSA 
representation  requires  that  testing  be 
continued  in  a  restructured  format  and 
evaluated  under  agency-wide  auspices. 
EFFCCTTVE  DATE:  June  11.  1986. 
FOR  FURTHEft  INFORMATION  CONTACT: 
Judith  A.  Hidalgo.  Director,  Program, 
Planning  and  Analysis  Group, 
Adjudicatory  Improvement  Project. 
Social  Security  Administration.  Room 
L2103  West  Low  Rise  Building,  6401 
Security  Boulevard.  Baltimore. 
Maryland  21235.  telephone  (301)  594- 
7002. 

SUPPLEMENTARY  INFORMATION:  Final 
rules  for  the  SSA  Representation  Project 
were  published  in  the  Federal  Register 
on  August  19, 1982  (47  FR  36117).  The 
project  commenced  in  October  1982  in 
five  hearing  offices  located  in  Baltimore, 
K4D;  Brentwood.  MO;  Columbia,  SC; 
Kingsport.  TN;  and  Pasadena,  CA.  The 
Brentwood  hearing  office  ceased  to 
participate  in  October  1983. 
Continuance  of  the  project  was 
announced  by  notice  published  in  the 
Federal  Register  on  April  9, 1984  (49  FR 
13872). 

As  stated  in  the  final  rules  at  20  CFR 
404.965(0)  and  416.1485(c): 

.  .  .  |tjhe  purpose  of  the  project  is  to 
determine  whether  participation  of  SSA 
representatives  in  the  hearings  process  will — 

(i)  Help  to  improve  the  overall  disability 
adjudicatory  process: 

(ii)  Reduce  delays  in  conducting  hearings 
anid  issuing  decisions: 

(iii)  Improve  the  quality  of  hearing 
decisions; 

(iv)  Increase  the  productivity  of 
administrative  law  judges: 

(v)  Achieve  more  uniformity  and 
consistency  in  hearing  decisions:  and 
(vi)  Reduce  hearing  costs. 


The  rules  further  define  the  project's 
purpose  by  slating  that: 

.  .  .  (t)he  resuHs  of  the  project  will  be 
evaluated  to  determine  whether  to  propose 
the  implementation  of  SSA  representation  on 
a  larger  scale. 

Under  the  rules  at  20  CFR  404.965(a) 
and  416.1465(a),  project  procedures 
apply  to  requests  for  administrative  law 
judge  (ALJ)  hearings  that  are  within  the 
jurisdiction  of  the  partidpabng  bearing 
offices  and  involve  the  issue  of 
disability  under  title  II  and/or  title  XVI 
of  the  Social  Security  Act. 

The  rules  define  the  authority  and 
responsibilities  of  the  SSA 
representatives.  This  notice  does  not 
modify  the  responsibilities  or  authority 
of  the  SSA  representative.  Instead,  the 
notice  announces  continuance  of  the 
SSA  Representation  Project  under  a 
modified  operational  format. 

The  rules  at  §§  404.965  and  416.1465 
do  not  specify  where  project  offices  will 
be  located  or  how  they  will  be  staffed, 
oi^anized,  and  managed;  nor  are  case 
processing/workflow  procedures 
specified.  The  rules  define  the  project's 
size  by  stating  that  project  procedures 
will  be  applied  to  disability  cases  in  a 
small  number  of  ALJ  hearing  offices 
selected  to  participate.  The  duration  of 
the  project  and  the  methodologies  to  be 
used  in  evaluating  project  results  are  not 
specified. 

As  originally  implemented,  the  SSA 
Representation  Project  was  designed  to 
allow  testing  of  representation  under  a 
format  that  would  minimize  the  costs 
and  any  disruptive  effects  of  testing 
during  a  period  whe^  ALJ  hearing 
caseloads  were  increasing.  Thus,  it  was 
decided  to  superimpose  representation 
on  existing  case  processing  procedures 
at  the  ALJ  hearing  level,  rather  than  to 
revise  those  procedures  to  maximize  the 
efficiency  of  SSA  representatives.  The 
representatives  were  placed 
organizationally  within  SSA's  Office  of 
Hearings  and  Appeals  (OHA),  and  their 
offices  were  collocated  with  or  placed 
nearby  the  participating  hearing  offices. 
Cases  requiring  travel  by  the  ALJ.  and 
thus  by  the  SSA  representative  as  well, 
were  excluded  from  the  project.  The 
SSA  representatives  were  required  to 
rely  on  ALJ  hearing  office  personnel  for 
staff  and  administrative  support  Finally, 
it  was  also  decided  to  evaluate  project 
results  through  a  relatively  simple 
management  analysis  approach  under 
which  project  data  would  be  compared 
to  available  national  data. 

Testing  under  this  format  has 
provided  valuable  experience  with  SSA 
representation  and  has  shown  that  it 
may  constitute  a  practical  approach  to 
improving  the  appeals  process. 


However,  additional  information  is 
needed  to  reach  a  fully  informed 
decision  on  an  issue  as  consequential  as 
SSA  representation. 

The  SSA  Representation  Project  has 
heretofore  been  managed  and  evaluated 
by  a  single  component.  OHA. 
Restructured  testing  will  be  carried  out 
under  auspices  of  the  Adjudicatory 
Impipvement  Project,  an  agency-wide 
task  force  that  can  call  upon  agency 
resources  as  necessary  to  test  arui 
evaluate  SSA  representation.  The 
Adjudicatory  Improvement  Project  is 
specifically  diarged  with  responsibility 
to  conduct  ail  data  collection, 
evaluation,  and  pdanning  activities 
required  to  determine  if  SSA 
representation  should  be  implemented 
on  a  permanent  basis. 

To  determine  the  full  effectiveness  of 
SSA  representation  in  improving 
processing  times  and  decisional  quality 
at  the  ALJ  hearing  level  we  need  to  test 
how  well  the  representatives  function 
when  organizatiimally  separate  from 
OHA.  To  determine  cost  effectiveness, 
we  must  assess  the  efficiency  with 
which  a  single  office  of  representatives 
can  service  more  than  one  hearing 
office.  For  the  same  reason,  we  need  to 
test  the  effectiveness  of  SSA 
representation  when  the  representative 
participates  in  cases  requiring  travel  by 
ftie  ALJ  and  the  representative.  Finally, 
we  need  to  assess  project  results 
through  improved,  more  comprehensive 
evaluation  methodologies. 

Based  on  these  considerations,  we  are 
restructuring  the  operational  format  of 
the  SSA  Representation  Project  as 
follows: 

(1)  Organizational  separation  of  the 
representatives  from  OHA  will  be  tested 
by  physically  separating  their  offices 
from  participating  AL{  hearHig  offices, 
by  providing  necessary  staff  and  by 
placing  them  under  the  management  of 
the  Adjudicatory  Improvement  Project. 

(2)  To  determine  the  full  effectiveness 
of  SSA  representation,  case  processing 
procedures  will  be  revised  so  that  after 
a  request  for  hearing  is  filed,  the  SSA 
component  having  the  claim  file(s)  will 
forward  it  directly  to  the  office  of  the 
SSA  representative.  Claim  files  will  be 
available  for  inspection  in  those  offices, 
and  copies  of  the  evidence  will  be  made 
available  to  the  claimants  or  their 
appointed  representatives. 

(3)  To  determine  the  cost  effectiveness 
of  SSA  representation,  we  will:  (a)  test 
the  efficiency  with  which  a  single  office 
of  representatives  can  service  more  than 
one  AL|  hearing  ofifice  by  reiocating  our 
project  office  in  Pasadena  to  Upiancr' 
from  which  it  will  service  both  the 
Pasadena  and  the  San  Bernardino  ALf 
hearing  offices;  and  (b)  indode  cases  in 


the  project  that  require  travel  by  the  ALJ 
and  the  SSA  representative. 

(4)  Administrative  procedures  are 
being  established  to  allow  assessment 
of  how  SSA  representation  could 
contribute  to  improved  communication 
and  feedback  by  establishing  liaison 
functions  between  the  offices  of  the  SSA 
representatives  and  the  State  agencies, 
district  offices,  hearing  offices  and  SSA 
central  office  components. 

(5)  To  improve  the  way  in  which  SSA 
representation  is  assessed — 

(a)  Statistical  sampling  and 
assessment  methodologies  will  be 
applied  to  data  derived  from 
participating  hearing  offices  and 
matched  comparison  hearing  offices: 

(b)  Enhanced  data  and  management 
information  will  be  collected; 

(c)  An  end-of-line  sample  of  cases 
from  both  participating  and  comparison 
offices.will  be  reviewed  to  determine 
decisional  consistency  and  uniformity; 

(d)  A  comprehensive  cost  arwlysis 
study  will  be  made  to  determine  the 
impact  of  SSA  representation  on  the 
SSA  appeals  process;  and 

(e)  The  use  of  opinion  polls  to  help  us 
determine  participant  reaction  to  SSA 
representation  is  being  explored. 

Following  the  close  of  1  year  of 
testing,  we  will  evaluate  test  results  to 
determine  whether  SSA  representation 
should  be  continued  or  terminated.  The 
number  of  participating  hearing  offices 
will  not  be  increased  except  by 
amending  the  existing  regulations 
through  the  notice  and  public  comment 
procedures  required  for  ndemaking.  No 
proposal  to  permanently  implement  SSA 
representation  will  be  made  without 
consultation  with  Congress. 

Paperwork  Reduction  Act 

This  notice  does  not  impose 
recordkeeping  or  reporting  requirements 
on  the  public 

Dated:  )une  5, 1986. 
Martha  A.  McSteen, 

A  cling  Commissioner  of  Socio!  Security. 
|FR  Doc.  86-13156  Filed  «-l 0-86;  8:45  amj 
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DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 
22  CFR  Parts  41  and  42 

(Department  Regulation  108.851) 

Visas;  Documentation  of 
Nonimmigrants  aifd  Immigrants 

agency:  Department  of  State. 
action:  Final  rule. 


summary:  This  final  rule  amends  22 
CFR  Parts  41  and  42  to  refiect 
Immigration  and  Naturalization  Service 
regulations  relating  to  the  filing  and 
approval  of  blanket  petitions,  to  provide 
for  refusal  by  consular  officers  of  L  visas 
to  aliens  applying  for  such  visas  as  the 
beneficiaries  of  blanket  petitions 
approved  under  INS  regulations  if  the 
consular  officer  is  not  statisfied  that  the    , 
alien  qualifies  as  a  manager  or  an 
executive  under  the  provisions  of 
section  101{a)(15)(L)  of  the  Immigration 
and  Nationality  Act  to  substitute  the 
word  "pci^on"  for  the  word  "woman"  in 
the  first  sentence  of  |§  41.91(a)(12)  and 
42.91(a)(12);  and  to  increase  to  $100,000 
the  minimum  monetary  investment  an 
alien  must  make  in  an  enterprise  in  the 
United  States  in  order  to  establish 
exemptions  from  the  labor  certification 
requirement  of  section  2121a)(14)  of  the 
Act.  The  rule  also  makes  changes  to 
§§  41.91{a)(17)  and  42.m(a}(17)  to 
conform  with  section  4(1)  of  the 
Immigration  and  Nationality  Act 
Amendments  of  1981  and  subsequent 
INS  regulations  to  implement  the  Act  of 
December  29, 1981. 
EFFECTIVE  DATE:  June  11,  1986. 

ADDRESS:  Stephen  K.  Fischel,  Chief. 
Legislation  and  Regulations  Division, 
Visa  Services.  Washington,  DC  20520 
(202)  663-1204. 

FOR  FURTHER  tNFORMAnON  CONTACT: 
Stephen  K.  Fischel  or  Guida  Evans- 
Magher.  Legislation  and  Regulations 
Division,  Visa  Services,  (202)  e63-120a 
SUPPt.EMENTARY  INFORMATION:  On 
November  6, 1985  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  to  amend  several  sections 
of  22  CFR  Parts  41  and  42.  Only  three 
comments  were  received.  Two 
comments  were  related  to  the  proposed 
amendment  of  I  42.91(a)(14)(ii)(d).  This 
amendment  increase  from  $40,000  to 
$100,000  the  minimum  monetary 
investment  an  alien,  seeking  status  as 
an  investor,  most  make  in  an  enterprise 
in  the  United  States  in  order  to  establish 
exemption  from  the  labor  certification 
requirement.  The  exemption  applies 
only  to  aliens  seeking  classification  as 
nonpreference  immigrants.  The  increase 
does  not  apply  to  aliens  seeking 
temporary  visas  as  treaty  investors 
under  ttie  provisions  of  section 
101(a)(15)(E)  of  the  Immigration  and 
Nationality  Act  who  are  required  to 
invest  only  a  substantial  amount  of 
capital. 

Discussion  of  the  three  comments 
received 

One  commenler  alleged  that  the 
Immigration  and  Naturalization 
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Service's  construction,  of  section  4(1)  of 
the  1981  amendments  to  the  Immigration 
and  Nationality  Act  was  in  error 
because  the  statutory  language  does  not 
suggest  that  the  Congress  had  intended 
section  4(1)  amendments  to  apply  only 
to  those  aliens  who  had  remained 
outside  of  the  United  States  for  five 
succesive  years  since  deportation  or 
removal.  The  commenter  urged  the 
Department  to  reconsider  the  proposed 
amendments  to  §§  41.91(a)(17)  and 
42.91(a)(17)  and  to  allow  the  matter  to 
be  resolved  judicially.  Since  these  issues 
were  addressed  by  the  Immigration  and 
Naturalization  Service  in  a  proposed 
rulemaking  published  on  March  22. 1982. 
47  FR  12129.  the  Department  concludes 
that  the  opportunity  to  comment  was 
available  to  the  commenter  at  that  time. 
The  Department  amends  §§  41.91(a)(17) 
and  42.91('a)(17)  to  conform  with  the 
Service's  regulations.  Two  commenters 
opposed  the  increase  from  $40,000  to 
$100,000  in  the  minimum  investment  an 
alien  must  make.  The  commenters 
contended  that  investments  of   . 
considerably  less  than  $100,000  are  often 
sufficient  to  establish  a  business 
enterprise  with  an  excellent  probability 
of  success  and  that  the  proposed 
amendment  of  the  rule  was  therefore 
without  justification,  particularly  since 
the  increase  to  $100,000  substantially 
exceeds  the  cumulative  rate  of  inflation 
since  the  last  increase  made  in  1976. 
Based  on  the  very  different  results 
that  follow  a  business  failure  by  a 
lawful  permanent  resident  immigrant  as 
opposed  to  a  nonimmigrant  treaty 
investor,  the  Department  considers  that 
the  viability  of  the  new  business  is 
crucial  in  the  immigrant  case  and 
accordingly  adopts  the  amendment  to 
increase  the  minimum  investment 
amount.  As  a  practical  matter,  no 
benefits  are  likely  to  come  to  any  alien 
under  the  investors  regulations  due  to 
the  improbability  that  nonpreference 
numbers  will  become  available  in  the 
foreseeable  future.  However,  this 
amendment  will  be  reviewed  in  the 
event  nonpreference  numbers  do 
become  available  at  some  later  time. 

This  rule  is  not  considered  to  be  major 
rule  for  purposes  of  E.0. 12291  nor  is  it 
expected  to  have  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  22  CFR  Parts  41  and  42 

Visas.  Aliens.  Nonimmigrants. 
Immigrants.  Ineligible  classes.  Investors. 

Adoption  of  Amendments 

In  view  of  the  foregoing.  Parts  41  and 
42  are  amended  to  read  as  proposed. 


PART  41-VISAS:  DOCUMENTATION 
OF  NONIMMIGRANTS  UNDER  THE 
IMMIGRATION  AND  NATIONALITY 
ACT,  AS  AMENDED 

1.  The  authority  citation  for  Part  41  is 
revised  to  read  as  follows; 

Authority:  Sec.  104.  66  Stat.  174,  8  U.S.C. 
1104:  Sec.  109(b)(1),  91  Stat  847. 

2.  Section  41.67  is  amended  by 
revising  paragraph  (a)(l)(iii).  by  adding 
paragraph  (a)(l)(iv)  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows. 
Paragraph  (a)  introductory  text  is 
republished. 

§  4 1 .67    Executives,  managers  and 
speciallets  (tntracompeny  transferees). 

(a)  An  alien  shall  be  classifiable 
under  the  provisions  of  section 
101(a)(15)(L)  of  the  Act  if— 

*  *  *  e  • 

(1)  *  •  * 

(iii)  The  alien  shall  have  presented  to 

the  consular  officer  official  confirmation 

of  the  approval  of  an  individual  petition 

according  such  classification  or 

confirmation  of  extension  of  alien's 

authorized  stay  in  such  classification;  or 

(iv)  The  alien  shall  have  presented  an 

approved  blanket  petition  or  a 

notification  of  approval  listing  only 

those  intracompany  relationships  and 

positions  which  were  found  to  qualify 

under  section  101(a)(15)(L)  of  the  Act:  or 


(c)  The  consular  officer  shall  refuse 
issuance  of  a  visa  if  the  documentation 
presented  by  an  alien  applying  as  an 
executive  or  managerial  beneficiary  or  a 
blanket  petition  approved  by  the 
Immigration  and  Naturalization  Service 
under  the  provisions  of  section 
101(a)(15)(L)  does  not  establish  to  the 
satisfaction  of  the  consular  officer 
that— 

(1)  The  alien  has  been  continuously 
employed  by  the  same  employer,  or  an 
affiliate  or  subsidiary  thereof,  for  the 
one  year  immediately  preceding  the 
application  for  the  (L)  visa;  or 

(2)  The  alien  is  qualified  to  fill  an 
executive  or  managerial  position. 


§41.91    (Amended] 

3.  In  §  41.91(a)(12)(i)  the  word 
"woman"  in  the  first  sentence  is 
changed  to  the  word  "person". 

4.  Section  41.91(a)(17)  is  revised  to 
read: 

§  41.91    Aliens  ineUgible  to  receive  visas. 

*  *  *  •  * 

(a)  •  •  • 

(17)  Aliens  arrested  and  deported  or 
removed  from  the  United  States.  An 


alien  who  was  arrested  and  deported 
from  the  United  States,  or  wiio  was 
removed  from  the  United  States  as 
stated  in  section  212(a)(17)  of  the  Act 
shall  not  be  issued  a  visa  unless  the 
alien  has  remained  outside  the  United 
States  for  at  least  five  successive  years 
following  the  last  deportation  or 
removal  or  has  obtained  permission 
from  the  Immigration  and  Naturalization 
Service  to  reapply  for  admission  to  the 
United  States. 


PART  42— VISAS:  DOCUMENTATION 
OF  IMMIGRANTS  UNDER  THE 
IMMIGRATION  AND  NATIONAUTY 
ACT,  AS  AMENDED 

1.  The  authority  citation  for  Part  42  is 
revised  to  read  as  follows: 

Authority:  Sec.  104.  66  Stat.  174.  8  U.S.C. 
1104:  Sec.  109(b)(1).  91  Stat.  847. 

§42.91    (Amended] 

2.  In  9  42.91(a)(12)(i)  the  word 
"woman"  in  the  first  sentence  is 
changed  to  the  word  "person". 

3.  In  5  42.91  paragraph  (a)(14){ii)(£/)  is 
revised  to  read: 

§  42.91    Aliens  tneNoit>te  to  receive  visas. 

(a)  *  *  • 

(14)  Aliens  entering  to  perform  skilled 
or  unskilled  labor.  *  *  * 

(ii)  *  *  * 

(d)  An  alien  who  establishes  to  the 
satisfaction  of  the  consular  officer  that 
entry  into  the  United  States  is  sought  for 
the  purpose  of  engaging  in  an  enterprise 
in  which  the  alien  has  invested,  or  is 
actively  in  the  process  of  investing, 
capital  totaling  at  least  $100,000.  and  in 
which  the  alien  will  be  a  principal 
manager  and  will  employ  a  least  one 
person  in  the  United  States  who  is  a 
United  States  citizen  or  an  alien 
lawfully  admitted  for  permanent 
residence,  exclusive  of  the  principal 
alien,  and  the  spouse  and  children  of 
such  principal  alien;  and  *  *  * 
•        «        •        *        * 

4.  Section  42.91(a)(17)  is  revised  to 
read: 

(a)  *  *  * 

(17)  Aliens  arrested  and  deported  or 
removed  from  the  United  States.  An 
alien  who  was  arrested  and  deported 
from  the  United  States,  or  who  was 
removed  from  the  United  Slates  as 
stated  in  section  212(a)(17)  of  the  Act 
shall  not  be  issued  a  visa  unless  the 
alien  has  remained  outside  the  United 
States  for  at  least  five  successive  years 
following  the  last  deportation  or 
removal  or  has  obtained  permission 
from  the  Immigration  and  Naturalization 


Service  to  reapply  far  admiseioa  to  Ike 
United  States. 

***** 

Oefted:  tune  Z.  198*. 
|oanM.CU(k, 

Assistant  Secretory  for  Consular  Affairs. 
|FR  Doc.  B&-131(M  Fited  fr-lO-flft  8:45  am] 
BILUNQ  cooc  «rHMi»-ai 


DEPARTMENT  OF  HOUSING  AND 
URBAN  OEVEiX)PMENT 

Office  of  the  Assistant  Secretary  lor 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  201,  203,  and  234 
(Docket  Na  N-46-1613;  Ffl-22S3| 

Mortgage  Insurance;  Changes  to  the 
Maximum  Mortgage  Limits  for  Single 
Family  Residences,  Condominiums 
and  Manufactured  Homes  and  Lots 

AQENCV:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  revisions  to  FHA 

maximum  mortgage  limits  for  high-cost 

areas. 

summary:  This  Notice  amends  the 
listing  of  areas  eligible  for  "high-cost" 
mortgage  limits  under  certain  of  HUD's 
insuring  authorities  under  the  National 
Housing  Act  by  adding  the  hmils  of 
thirteen  designated  high-cost  areas  to 
the  list.  Mortgage  limits  are  ad>usted  in 
an  area  when  the  Secretary  determines 
that  middle-  and  moderate-income 
persons  have  limited  housing 
opportunities  because  of  high  prevailing 
housing  sales  prices. 
EFFECTIVE  DATE:  June  11, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  single  family:  }ohn  Coonts.  Acting 
Director.  Single  Family  Development 
Division.  Room  9270;  telephone  (202) 
755-8720. 

For  manufactured  homes:  Christopher 
Peterson.  Director.  Office  of  Title  I 
Insured  L.oans.  Room  9160;  telephone 
(2021  755-6880;  451  Seventh  Street. 
SW..  Washington.  D.C.  20410.  (These 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Housing  Act  (NHAl  (12 
U.S.C  1710-1749)  authorizes  HUD  to 
insure  mortgages  for  single  family 
residences  (from  one-  to  four-family 
structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  combination 
manufactured  hemes  and  lots.  The 
NHA.  as  amended  by  the  Hoesing  and 


CoRummity  Development  Ajnendiaents 
of  1980  and  the  Housing  and  Community 
Development  Amendments  of  1981, 
permits  HUD  to  increase  the  maximum 
mortgage  limits  under  most  df  ^ese 
programs  to  reflect  regional  differences 
in  the  cost  of  housing.  In  addition, 
section  2(b)  and  214  of  the  NHA  provide 
for  special  high-cost  limits  for  insured 
mortgages  in  Alaska,  Guam  and  Tiawaii. 

The  Housing  and  Urban-Rural 
Recovery  Act  of  1983  (Pub.  L.  98-181. 
November  30, 19B3)  (the  1S83  Act) 
further  amended  HUD's  insuring 
authority.  Of  particular  interest  here  arc: 
(1)  The  authorization  to  insure 
condominiums  in  high-cost  areas  at  the 
same  levels  as  the  high-cost  limits  for 
one-family  residences  insured  under 
section  203(b)  of  the  National  Housing 
Act:  and  (2)  the  authorization  to 
increase  maximum  loan  limits  under  the 
Title  I  loan  insurance  program  for 
combination  manufactured  home  and  lot 
loans  and  for  individual  lot  loans  in 
high-cost  areas,  so  long  as  the 
percentage  increase  in  die  maximum 
loan  Hmit  does  not  exceed  the 
percentage  increase  made  to  a  one- 
family  residence  in  the  ane*  authorized 
under  section  203(b)  of  the  NHA. 

The  Department  has  implemented 
these  provisions  of  the  1963  Act  in 
related  documents  published  in  the 
Federal  Register  on  April  11. 1984  (see 
49  FR  14332. 14335. 14336^  effective  May 
22, 1984.  These  documents  amended  the 
Department's  rules  to  codify  the 
procedure  of  announcing  high-cost 
mortgage  limits  for  single-family 
residences,  condominiums,  combination 
manufactured  homes  and  lots  and 
manufactured  home  lots  by  notice  in  the 
Federal  Register  (see  24  CFR  201.1504. 
203.18b,  203.29.  234.27,  and  234,49). 
On  May  22. 1984,  the  Department 
published  a  revised  hst  of  areas  eligible 
for  "high-cost"  mortgage  limits,  which 
contained  several  new  features  (see  49 
FR  21520).  First,  there  was  no  separate 
listing  for  condominium  units,  since 
these  limits  are  now  the  same  as  those 
for  other  one-family  residences.  Second, 
the  listing  included  instructions  on  how 
to  compute  the  high-cost  limits  for 
combination  manufactured  homes  and 
lots-and  individual  lots,  and  specified 
the  special  high-cost  amounts  for 
manufactured  homes,  combination 
manufactured  homes  and  lots  and 
individual  lots  insured  in  Alaska.  Guam 
and  Hawaii.  And.  third,  it  made  changes 
to  the  list  based  on  a  new  definition  of 
"metropolitan  area". 

On  December  6. 1984  (49  FR  47657). 
May  8, 1985  (50  FR  19341).  July  24, 1985 
(50  ra  30154),  November  6, 1985  (50  FR 
43993),  January  7. 1988  (51  FR  596),  and 
January  10, 1986  (51  FR  1249),  the 


Department  published  amendments  to 
the  "high-oosr  mortgage  amounts  that 
added  additional  areas  and  further 
increased  the  limits  of  several 
previously  designated  high-cost  areas. 

TMs  DoouRient 

Today's  document  adds  BamstaWe 
County,  Massachusetts:  Burlington. 
Camden  and  Mercer  Counties.  New 
Jersey:  Bucks  Cotmty,  Pennsylvania; 
Shelby  County,  Alabama:  Jefferson 
County,  Kentucky:  Seminole  County, 
Florida:  Olmstead  County.  Minnesota; 
Santa  Fe  County.  New  Mexico;  Shawnee 
County,  Kansas:  Washington  County, 
Utah;  and  Coconino  County,  Arizona  to 
the  list  of  high-cost  areas. 

These  amendments  to  the  hi^-cost 
areas  appear  in  two  parts.  Parts  I 
explains  high-cost  hmits  fbr  mortgages 
insured  under  Title  1  of  the  National 
Housing  Act.  Part  II  lists  changes  for 
single  family  residences  insured  under 
sections  203(b)  or  234(c)  of  the  National 
Housing  Act. 

National  Housing  Act  High  Cost 
Mortgage  Limits 

/.  Title  I:  Method  of  Computing  Limits 

A.  Section  2(b)(1)(D).  Combination 
manufactured  home  and  lot  (excluding 
Alaska,  Guam  and  Hawaii):  To 
determine  the  high-cost  limit  for  a 
combination  manufactured  home  and  lot 
loan,-multiply  the  dollar  amount  in  the 
"one  family"  column  of  Part  II  of  this  list 
by  .80.  For  example,  Shelby  County. 
Alabama,  has  a  one-family  limit  of 
$80,000.  The  combination  home  and  lot 
loan  hmit  for  Shelby  County  is 
$80,000  X  .80,  or  $64,000. 

B.  SecUon  2(b)(1)(E):  Lot  only 
(excluding  Alaska.  Guam  and  Hawaii): 
To  determine  the  high-cost  limit  for  a  lo| 
loan,  multiply  the  dollar  amount  in  the 
"one-family"  column  of  Part  II  of  this  Ust 
by  .20.  For  example.  Shelby  County, 
Alabama  has  a  one-family  limit  of 
$80,000.  The  lot-only  loan  limit  for 
Shelby  County  is  $80/)00x.20.  or 
$16,000. 

C.  Section  2(b)(2).  Alaska.  Guam  and 
Hawaii  limits:  The  maximum  dollar 
limits  for  Alaska,  Guam  and  Hawaii 
may  be  140%  of  the  statutory  loan  limits 
set  out  in  section  2(b)(1). 

Accordingly,  the  dollar  Hmits  for 
Alaska,  Guam  and  Hawaii  are  as 
follows: 

1.  For  manufactured  homes:  $56,700. 
($40,500X140%). 

2.  For  combination  manufactured 
homes  and  lots:  $75,600.  ($54,000x140%). 

3.  For  lots  only:  $1^900. 
($13,500x140%). 
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//.  Areas  With  Increased  High  Cost  Limits  for  Single  Family  Residences   Insured 
Under  §  203(b)  or  234(c).  National  Housing  Act 


Maitiat  ifM  a—gn«lion  and  local  jwadictDnt 


and  UM^tio 
ural 


a-tamity 


3-lainiy 


4-lamily 


Willow  IV— HUO  FiaM  Olllta    Miiiiliighiw.  M. 


SMbyCouMir- 


•0.000 


90,700 


110.200 


127.200 


MUDHaWOWlK    Uiytaii«a.KV 


Jsfisnon  CouMy.. 


75.050 


S4.S00 


102.700 


11S.S00 


MUD  RaM  Omes-OiaiMto,  n. 


Saminola  CowMy.- 


78.850 


•8.800 


107.900 


124.500 


V-WUOWaMOlim    Kfciiiia8alaW.»ai4.MN 


Coia«v.. 


7B4S0  ••300 


7.900  I 


107.900  124.500 


R90lOfl  Vt^"»wW*  nvM 


Sania  Fa  County.. 


90.000  101.300  122.650  14&650 


VN-MIOFIaM 


CNy.HO 


SricwwA  County.. 


68.800  78.800  95.550  110.2S0 


LakaClly.ur 


WHMn^on  Coun^.- 


75.900 


85.450 


103.850 


119.850 


nafllan  n-MUD  naw 


Cocorano  CotfMy.. 


•0.7S0  90.960  110.500  127.500 


Dated:  June  5. 1986. 
Susan  K.  Zaganw. 

Acting  General  Deputy  Assistant  Secretary 

for  Housing — Deputy  Federal  Housing 

Commissioner. 

|FR  Doc.  88-13082  Filed  6-10-86:  8:45  am| 

WLLMQ  COM  4210-27-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Parts  63,  64, 67, 68,  71,  72, 74, 
and  77 

Removal  of  Various  Parts 

agency:  Bureau  of  Indian  Affairs. 
Interior. 

action:  Pinal  rule. 

summary:  The  Bureau  of  Indian  Affairs 
is  publishing  a  final  rule  that  removes 
various  Parts  of  25  CFR  Chapter  I.  The 
Parts  being  removed  are:  Part  63, 
Preparation  of  a  roll  of  Eastern  Creek 
Indians;  Part  64,  Preparation  of  a  roll  of 
Pyramid  Lake  Paiute  Indians;  Part  67, 
Preparation  of  a  roll  of  Mohave 
descendants  enrolled  as  members  of  the 


Colorado  River  Indian  Tribes;  Part  68. 
Preparation  of  a  roll  to  serve  as  the 
basis  for  the  distribution  of  judgment 
funds  awarded  to  the  Pembina  Band  of 
Chippewa  Indians;  Part  71,  Preparation 
of  a  roll  to  serve  as  the  basis  for  the 
distribution  of  judgment  funds  awarded 
certain  Warm  Springs  Indians;  Part  72, 
Preparation  of  a  roll  of  persons  of  Grand 
River  Ottawa  Indian  blood  to  be  used  as 
the  basis  to  distribute  judgment  funds: 
Part  74,  Enrollment  of  Indians  of  the 
Rincon,  San  Luiseno  Band  of  Mission 
Indians  in  California:  and  Part  77, 
Preparation  of  a  membership  roll  of  the 
Pribilof  Islands  Aleut  Communities  of  St. 
Paul  and  St.  George.  In  each  case  it  has 
been  determined  that  there  is  no  further 
need  for  or  applicability  of  the  rule  or 
the  rule  is  no  longer  necessary. 

EFFECTIVE  DATE:  lune  11,  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  L.  Slover,  Division  of  Tribal 
Government  Services,  Bureau  of  Indian 
Affairs,  Room  1352.  N.  Interior.  1951 
Constitution  Avenue.  NW.,  Washington. 
DC  20245.  telephone  number  (202)  343- 
3592  (FTS  343-3592. 


SUPPLEMENTARY  INFORMATION:  The 

authority  to  remove  these  rules  and 
regulations  is  vested  in  the  Secretary  of 
the  Interior  by  5  U.S.C.  301  and  25  U.S.C. 
2  and  9.  This  final  rule  is  published  in 
exercise  of  rulemaking  authority 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  8. 

25  CFR  Part  63.  Preparation  of  a  roll  of 
Eastern  Creek  Indians,  is  being  removed 
because,  as  a  result  of  review,  it  has 
been  determined  that  there  is  no  further 
need  for  the  rule.  The  rule  governed  the 
one-time  compilation  of  a  roll  of  Eas}ern 
Creek  Indian  descendants  pursuant  to  a 
plan  prepared  in  accordance  with  the 
Indian  Judgment  Funds  Distribution  Act 
of  October  19, 1973,  as  amended.  25 
U.S.C.  1401  et  seq..  and  effective  June  15. 
1978.  The  plan  authorized  the  use  and 
distribution  of  judgment  funds  awarded 
the  Creek  Nation  of  Indians  in  Indian 
Claims  Commission  Docket  275.  The  roll 
was  to  serve  as  the  basis  for  a  per 
capita  distribution  of  an  apportioned 
share  of  the  judgment  funds.  The  roll 
has  been  completed  and  approved  and 
the  per  capita  distribution  made. 
Therefore,  there  is  no  further  need  for  or 
applicability  of  this  rule. 

25  CFR  Part  64.  Preparation  of  a  roll  of 
Pyramid  Lake  Paiute  Indians,  is  being 
removed  because  it  has  been 
determined,  as  a  result  of  review,  that 
this  rule  is  no  longer  necessary.  The  rule 
governed  the  one-time  compilation  of  a 
roll  of  members  of  the  Pyramid  Lake 
Paiute  Tribe  eligible  to  share  in  the 
distribution  of  judgment  funds  awarded 
the  Pyramid  Lake  Paiute  Indians  by  the 
Indian  Claims  Commission  in  Docket 
No.  87-B.  The  use  and  distribution  of  the 
judgment  funds  was  authorized  by  a 
plan  prepared  pursuant  to  the  Indian 
Judgment  Funds  Distribution  Act  of 
October  19. 1973.  as  amended.  25  U.S.C. 
1401  et  seq..  and  effective  June  12. 1979. 
The  roll  was  completed  and  approved 
June  19. 1983,  and  the  per  capita 
distribution  of  judgment  funds  made. 
Therefore,  there  is  no  further  need  for  or 
applicability  of  this  rule. 

Part  67,  Preparation  of  a  roll  of 
Mohave  descendants  enrolled  as 
members  of  the  Colorado  River  Indian 
Tribes,  is  being  removed  because  there 
is  no  further  need  for  the  rule.  The  rule 
governed  the  one-time  compilation  of  a 
roll  of  Mohave  descendants  enrolled  as 
members  of  the  Colorado  River  Indian 
Tribes  who  were  eligible  to  share  in  an 
apportioned  share  of  judgment  funds 
awarded  the  Mohave  Indians  by  the 
Indian  Claims  Commission  in  Dockets 
Nos.  283  and  295.  A  plan,  effective  April 
12. 1976.  prepared  pursuant  to  the  Indian 
Judgment  Funds  Distribution  Act  of 
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October  19. 1973,  as  amended,  25  U.S.C. 
1401  et  seq.,  authorized  the  use  and 
distribution  of  the  judgment  funds.  The 
roll  was  completed  and  approved  June 
25, 1983,  and  the  per  capita  distribution 
of  judgment  funds  made.  There  is, 
therefore,  no  further  need  for  or 
applicability  of  this  rule. 

25  CFR  Part  68.  Preparation  of  a  roll  to 
serve  as  the  basis  for  the  distribution  of 
judgment  funds  awarded  to  the  Pembina 
Band  of  Chippewa  Indians,  is  being 
removed  because  it  has  been 
determined  that  there  is  no  further  need 
for  the  rule.  The  rule  governed  the  one- 
time preparation  of  a  roll  pursuant  to  the 
Act  of  July  29. 1971.  85  Stat.  158.  of  lineal 
descendants  of  members  of  the  Pembina 
Band  of  Chippewa  Indians  as  it  was 
constituted  in  1863.  The  roll  was  to 
serve  as  the  basis  for  a  per  capita 
distribution  of  an  apportioned  share  of 
judgment  funds  awarded  the  Pembina 
Band  of  Chippewa  Indians  in  Indian 
Claims  Commission  dockets  numbered 
18-A.  113,  and  191.  The  roll  was 
completed  and  approved  and  the  per 
capita  payment  made.  Therefore,  there 
is  no  further  need  for  or  applicability  of 
this  rule. 

25  CFR  Part  71,  Preparation  of  a  roll  to 
serve  as  the  basis  for  the  distribution  of 
judgment  funds  awarded  certain  Warm 
Springs  Indians,  is  being  removed 
because  there  is  no  further  need  for  the 
rule.  The  rule  governed  the  one-time 
compilation  of  a  roll  of  certain  members 
of  the  Confederated  Tribes  of  the  Warm 
Springs  Reservation  eligible  to  share  in 
the  distribution  of  judgment  funds 
awarded  the  Warm  Springs  Tribes  by 
the  Indian  Claims  Commission  in  Docket 
198  pursuant  to  Act  of  January  8. 1983, 
Pub.  L.  97-436,  96  Stat.  2283.  The  roll 
was  completed  and  approved  and  the 
distribution  of  judgment  funds  was 
made  in  February  of  1985.  Therefore, 
there  is  no  further  need  for  or 
applicability  of  this  rule. 

25  CFR  Part  72.  Preparation  of  a  roll  of 
persons  of  Grand  River  Ottawa  Indian 
blood,  is  being  removed  because  it  has 
been  determined  that  there  is  no  further 
need  for  this  rule.  The  rule  governed  the 
one-time  compilation  of  a  roll  of  persons 
who  possessed  Grand  River  Ottawa 
Indian  blood  to  be  used  to  distribute  the 
judgment  funds  awarded  the  Grand 
River  Band  of  Ottawa  Indians  in  Indian 
Claims  Commission  Docket  40-K.  The 
use  and  distribution  of  the  judgment 
funds  was  authorized  by  the  Act  of 
October  18. 1976,  90  Stat.  2503.  The  roll 
was  completed  and  approved  December 
3, 1979.  and  the  per  capita  payment 
made.  Therefore,  there  is  no  further 
need  for  or  applicability  of  this  rule. 

25  CFR  Part  74,  Enrollment  of  Indians 
of  the  Rincon.  San  Luiseno  Band  of 
Mission  Indians  in  California,  is  being 


removed  because  it  has  been 
determined  that  the  rule  is  no  longer 
necessary.  The  rule  provided  for  the 
preparation  of  a  base  roll  as  of  July  21, 
1957,  of  the  Rincon,  San  Luiseno  Band  of 
Mission  Indians  in  California  and  for  the 
maintenance  of  a  current  membership 
roll  once  the  base  roll  was  completed. 
Articles  of  Association  were  approved 
by  the  Secretary  of  the  Interior  in  1960 
for  the  Rincon,  San  Luiseno  Band  of 
Mission  Indians.  The  membership 
provisions  as  contained  in  the  Articles 
of  Association  now  govern  the 
enrollment  of  members  and  the  rule  in 
this  Part  is  not  needed. 

25  CFR  Part  77,  Preparation  of  a 
membership  roll  of  the  Pribilof  Islands 
Aleut  Communities  of  St.  Paul  and  St. 
George,  is  being  removed  because  there 
is  no  further  need  for  the  rule.  The  rule 
governed  the  one-time  compilation  of  a 
roll  of  members  of  the  Pribilof  Islands 
Aleut  Communities  of  St.  Paul  and  St. 
George  eligible  to  share  in  a  per  capita 
distribution  of  judgment  funds  awarded 
the  Aleut  Communities  of  the  Pribilof 
Islands  by  the  U.S.  Court  of  Claims  in 
Dockets  352  and  369-A.  The  use  and 
distribution  of  the  judgment  funds  was 
authorized  by  a  plan  prepared  pursuant 
to  the  Indian  Judgment  Funds 
Distribution  Act  of  October  19, 1973,  as 
amended.  25  U.S.C.  1401  et  seq.  The  roll 
was  completed  and  approved  and  a 
final  payment  made  in  May  of  1984. 
Therefore,  there  is  no  further  need  for  or 
applicability  of  the  rule  in  this  Part. 

It  has  been  determined  that  notice  and 
public  procedure  on  this  rulemaking 
action  are  unnecessary  because  there  is 
no  need  for  or  applicability  of  the  rules 
to  be  removed  and  are  dispensed  with 
under  the  exception  provided  in  5  U.S.C. 
553(b)(B).  For  these  same  reasons,  good 
cause  exists  to  make  this  action 
effective  immediately  upon  publication 
in  the  Federal  Register  as  provided  by  5 
U.S.C.  553(d)(3). 

List  of  Subjects  in  26  CFR  Parts  63, 64, 

68.  71,  72,  74,  and  77 

Indians — claims,  Indians— enrollment. 

PARTS  63,  64,  67.  68|  71.  72.  74,  and  77 
[REMOVED] 

Accordingly,  Parts  63. 64.  67,  68,  71.  72. 
74.  and  77  of  Chapter  I  of  Title  25  of  the 
Code  of  Federal  Regulations  are  hereby 
removed. 
Ross  O.  SwimnMr, 
Assistant  Secretary.  Indian  Affairs. 
June  5. 1986. 
|FR  Doc.  86-13085  Filed  6-10-86;  8:45  am) 

BILUNaCOOC  43MH».«I 


DEPARTMENT  OF  JUSTICE 

Office  of  ttie  Attorney  General 
28  CFR  Part  16 
(Order  No.  1136-66] 

Freedom  of  Information  Act;  Revision 
of  Fee  Regulations 

agency:  Department  of  Justice. 
action:  Final  rule.  

SUMMARY:  This  notice  sets  forth  a 
revision  to  the  procedural  regulations  of 
the  Department  of  Justice.  28  CFR  16.10. 
setting  forth  the  fees  to  be  charged 
under  the  Freedom  of  Information  Act 
("FOIA").  5  U.S.C.  552.  Certain  of  the 
fees  charged  under  the  Act  are 
increased  for  the  first  time  since  1975. 
No  change  is  made  in  the  current  charge 
of  $0.10  per  page  for  duplication. 

EFFECTIVE  DATE:  July  11.  1986. 

FOR  FURTHER  INFORMATION  CONTACr. 

Daniel  J.  Metcalfe,  Co-Director,  Office  of 
Information  and  Privacy.  United  States 
Department  of  Justice.  Washington,  DC 
20530  (202-724-7400). 

SUPPLEMENTARY  INFORMATION:  The 

regulations  of  the  Department  of  Justice 
implementing  the  Freedom  of 
Information  Act.  5  U.S.C.  552.  and  the 
Privacy  Act  of  1974,  5  U.S.C.  552a.  were 
amended  in  their  entirety,  effective  April 
30, 1984.  49  FR  12248  (Mar.  29. 1984). 
This  rulemaking  complements  those 
amendments  by  revising  the  provision 
relating  to  the  fees  under  the  FOIA.  This 
final  rule  makes  certain  changes  in  the 
fees  charged  to  requesters  under  the 
FOIA — the  costs  of  searching  for 
'  requested  information  and  of  related 
materials  and  services,  including  audio 
tapes  and  computer  services  and 
materials.  No  change  is  made  in  the 
current  duplication  charge  of  $0.10  per 
page. 

The  Department's  current  fee 
regulation  was  first  adopted  in  1975,  in 
response  to  the  1974  amendments  to  the 
Freedom  of  Information  Act.  That 
regulation  set  the  charge  for  duplication 
at  $0.10  per  page,  and  provided  for  a 
charge  of  $1.00  per  quarter  hour  spent  by 
clerical  personnel  in  excess  of  the  first 
quarter  hour  in  searching  for  and 
retrieving  requested  records,  and  a 
charge  of  $2.00  per  quarter  hour  for 
nonclerical,  nonroutine  searches  where 
the  time  of  professional  or  managerial 
personnel  is  required.  That  regulation 
also  provided  a  schedule  of  charges  for 
computer  services  and  materials  and 
audio  tapes  needed  to  reproduce 
computerized  or  audio  records. 

These  provisions  have  remained 
unchanged  since  1975,  except  to 
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renumber  then  as28CFR  1&10.  49  FR  at 
12257-58.  The  considerable  inflation 
since  that  time  has  ren<fercd  tbsse 
charges  well  out  of  date.  In  particular. 
the  charges  for  computer  time  and 
materials  and  for  audio  tapes  aie  in 
most  cases  far  out  of  line  with  the 
current  actual  costs  of  those  services 
and  items  to  the  Department  today. 

Accordingly,  the  Department's 
regulation  is  amended  to  increase  the 
fees  to  $1.75  per  quarter  hour  after  the 
first  quarter  hour  for  clerical  searches 
and  to  $3.50  per  quarter  hour  after  the 
first  for  nonclerical,  professional 
searches.  The  regulations  governing 
computer  services  and.  materials  and 
audio  tapes  are  revised  to  provide  for 
the  chargijig  of  current  actual  costs  to 
the  Department  of  those  services  and 
items. 

The  standard  for  waiving  or  reducing 
fees  is  modified  to  conform  to  the 
statutory  language  set  forth  in  5  U.S.C. 
552(aK4)(A).  That  section  requires  that 
documents  be  biraished  at  no  charge  or 
at  a  reduced  charge  where  the  agency 
determines  that  a  waiver  or  reduction  of 
fees  is  ni  the  public  interest  because 
furnishing  the  information  can  be 
considered  as  primarily  benefiting  the 
general  public 

One  conunent  was  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking,  5U  FR  52335  (Dec.  23, 1985), 
which  related  to  the  charges  for 
computer  time  and  services.  In 
accordance  with  the  provisions  of  5 
U.S.C.  552tan4KA)  and  31  U.S.C.  9701. 
which  authorizes  the  charging  of 
reasonable  fees  for  duplication,  the  final 
rule  provides  for  the  charging  of  "the 
direct  cost  of  such  services  or  materials" 
relating  to  the  duplication  of  computer 
information.  This  actual  cost  approach 
wil!  best  allow  the  Department  to  charge 
accurate  fees  for  computer  services,  the 
cost  of  which  may  increase  or  decrease 
over  time. 

These  rules  do  not  constitute  "major 
rules"  witfiin  the  meaning  of  Executive 
Order  No.  12291  (Improving  Government 
Regulations).  The  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  do  not  apply. 

List  of  Sabfects  in  28  CFR  Part  16 

Freedom  ol  ioformation. 

PART  tft-iAMEMDEDl 

Accordingly,  under  the  authority 
vested  in  me  by  28  U.S.C.  50Q  and  5ia  5 
U.S.C  301  and  552,  and  31  U.S.C.  9701, 
Part  M  of  Cltapter  L  of  Title  28  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows:^ 


1.  The  authority  cflatron  for  28  CFR 
Part  16  continues  to  read  as  foHows: 

Authority:  28  U.S.C  SOS:  SU.&C  301,  552: 
31  II.3.C.  483a,  unless  otherwise  noted. 

Z,  Section  16.10  is  revised  to  read  as 
follows: 

§16.10    Fms. 

(a)  When  charged  Fees  pursuant  to  31 
U.S.C.  9701  and  5  U.S.C  552  shall  be 
assessed  according  to  the  schedule 
contained  in  para^aph  (c)  of  this 
section  for  services  renderwl  by 
components  in  responding  to  and 
processing  requests  for  records  under 
this  subpart.  All  fees  so  assessed  shall 
be  charged  to  a  requester,  unless  the 
requester  makes  a  request  for  a  waiver 
or  reduction  of  the  fees  and  the  official 
of  a  component  making  a  decision  to 
grant  all  or  part  of  the  request,  or 
making  the  decision  on  appeal, 
determines  that  all  or  part  of  the  fees 
should  be  waived.  Documents  shall  be 
furnished  without  charge  or  at  a  reduced 
charge  if  the  official  determines  tfrat 
waiver  or  reduction  of  the  fee  is  in  the 
public  interest  because  furnishing  the 
information  can  be  considered  as 
primarily  benefiting  tfie  general  public. 

(b)  When  not  charged.  Fees  shall  not 
be  charged  where  they  would  amount,  in 
the  aggregate,  for  one  request  or  for  a 
series  of  related  requests,  to  less  than 
$3.00.  However,  a  component  may,  in  its 
discretion,  increase  the  amount  of  this 
minimum  fee.  Fees  also  shall  not 
ordinarily  be  charged  if  the  requested 
records  do  not  exist  or  cannot  be 
located,  except  that  search  fees  in 
excess  of  $25.00  may  be  charged  in  such 
cases  if  notice  pursuant  to  paragraph  (d) 
of  this  section  has  been  given  or  the 
requester  has  agreed  to  bear  those  costs. 

(c)  Charges.  In  responding  to  requests 
under  this  subpart  the  following  charges 
shall  be  assessed,  unless  a  waiver  or 
reduction  of  the  fees  has  been  granted 
pursuant  to  paragraph  (a)  of  this  section: 

(1)  Copies.  For  a  paper  photocopy  of  a 
record  (no  more  than  one  copy  of  any 
record  need  be  supplied)  the  fee  shall  be 
$0.10  per  page. 

(2)  Clerical  searches.  For  each  quarter 
hour  spent  by  clerical  personnel  in 
excess  of  the  first  quarter  hour  in 
searching  for  and  retrieving  a  requested 
record,  the  fee  shal!  be  $1.75. 

(3)  Nonroutine,  nonclerical  searches. 
To  the  extent  that  a  search  and  retrieval 
cannot  be  performed  by  derical 
personnel  (for  example,  where  the 
identification  of  records  within  the 
scope  of  a  request  requires  the  use  of 
professional  or  managerial  persoraiel). 
for  each  quarter  hour  spent  by  higher- 
level  personnel  in  excess  of  the  first 
quarter  hour,  the  fee  shall  be  $3.50. 


(4)  Examination  and  processing  of 
records.  No  charge  shall  be  assessed  for 
any  time  spent  examining  or  processing 
records  to  determine  whether  they  are 
exempt  from  mandatory  disclosure  and 
should  be  withheld. 

(5)  Other  charges.  When  a  response  tc 
a  request  requires  services  or  materials 
for  search  or  duplication  other  than 
those  described  in  paragraphs  (c)  (1).  (2) 
and  (3)  of  this  section,  the  direct  costs  of 
such  services  or  materials  shall  be 
charged. 

(d)  Notice  of  anticipated  fees  in 
excess  of  $25.00.  When  a  component 
determines  or  estimates  that  the  fees  to 
be  assessed  under  this  section  may 
amount  to  more  than  $25.00,  the 
component  shall  notify  the  requester  as 
soon  as  practicable  of  the  actual  or 
estimated  amount  of  the  fees,  unless  the 
requester  has  indicated  in  advance  his 
willingness  to  pay  fees  as  high  as  those 
anticipated.  (If  only  a  portion  of  the  fee 
can  be  estimated  readily,  the  component 
shall  advise  the  requester  that  the 
estimated  fee  may  be  only  a  portion  of 
the  total  fee.)  In  cases  where  a  requester 
has  been  notified  that  actual  or 
estimated  fees  may  amount  to  more  than 
$25.00,  the  request  will  be  deemed  not  to 
have  been  received  until  the  requester 
has  agreed  to  pay  the  anticipated  fee.  A 
notice  to  the  requester  pursuant  to  this 
paragraph  shall  offer  him  the 
opportunity  to  confer  with  Department 
personnel  with  the  object  of 
reformulating  his  request  to  meet  his 
needs  at  a  lower  cost. 

(e)  Form  of  payment.  Requesters  must 
pay  fees  by  check  or  money  order  made 
payable  to  the  Treasury  of  the  United 
States. 

(f)  Advance  deposits.  (1)  Where  the 
estimated  fee  chargeable  under  this 
section  exceeds  $25.00.  a  component 
may  require  a  requester  to  make  an 
advance  deposit  of  25%  of  the  estimated 
fee  or  an  advance  payment  of  $25.00, 
whichever  is  greater. 

(2)  Where  a  riequester  has  previously 
failed  to  pay  a  fee  charged  under  this 
part,  the  requester  must  pay  the 
component  or  the  Department  the  full 
amount  owed  and  make  an  advance 
deposit  of  the  full  amount  of  any 
estimated  fee  before  a  component  shall 
be  required  to  process  a  new  request  or 
a  pending  request  from  that  requester. 

Dtfted:  May  30. 1966. 
Edwin  Mmm  Hi, 
Attorney  General 
|FR  Doc  86-13179  Filed  8-10-88;  8;45  am| 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 

Administration 

29  CFR  Ch.  XXV 

Technical  Amendment  of  Rules 
Relating  to  Pension  and  Welfare 
Benefits 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

action:  Final  rule. 

SUMMARY:  This  document  contains  a 
final  rule  which  amends  the  Code  of 
Federal  Regulations  by  changing  the 
heading  of  a  chapter  relating  to 
employee  benefit  plans.  This  change  is 
necessary  as  a  result  of  a  recent 
reorganization  within  the  Department 
and  should  enhance  the  usability  of  the 
Department's  regulations. 
EFFECTIVE  DATE;  July  11, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Greenstein,  Office  of  Regulations 
and  Interpretations,  (202)  523-8671. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  places 
responsibility  in  the  Department  of 
Labor  for  the  administration  of  a 
comprehensive  program  to  protect  the 
interests  of  participants  and 
beneficiaries  of  private  employee 
benefit  plans.  The  Secretary  of  Labor's 
Order  1-86  (51  FR  3521,  January  28. 1986) 
established  the  Pension  and  Welfare 
Benefits  Administration  (PWBA). 
headed  by  the  Assistant  Secretary  for 
Pension  and  Welfare  Benefits,  as 
successor  agency  to  the  Office  of 
Pension  and  Welfare  Benefit  Programs 
(OPWBP).  Because  OPWBP  no  longer 
exists  and  the  authority  and 
responsibility  it  possessed  with  respect 
to  the  administration  of  ERISA  has  been 
transferred  to  PWBA,  it  is  necessary  to 
change  the  heading  of  Chapter  25  of 
Title  29  of  the  Code  of  Federal 
Regulations  from  "Pension  and  Welfare 
Benefits  Programs,  Labor"  to  "Pension 
and  Welfare  Benefits  Administration, 
Labor."  This  document  effects  this 
change. 

Publication  in  Final 

The  Department  has  determined  that 
this  technical  amendment  of  the 
regulations  need  not  be  published  as  a 
proposed  rule,  as  generally  required  by 
the  Administrative  Procedure  Act 
(APA),  5  U.S.C.  553.  since  this 
rulemaking  merely  refiects  agency 
organization,  practice  and  procedure.  It 


is  therefore  exempt  under  section 
553(b)(A)  of  the  APA. 

Effective  Date 

This  document  will  become  effective 
upon  publication  pursuant  to  5  U.S.C. 
553(d).  The  undersigned  has  determined 
that  good  cause  exists  for  waiving  the 
customary  requirement  for  delay  in  the 
effective  date  of  a  final  rule  for  30  days 
following  its  publication.  This 
determination  is  based  upon  the  fact 
that  the  rule  is  technical  and 
nonsubstantive  and  merely  refiects 
agency  organization,  practice  and 
procedure. 

Executive  Order  12291 

This  rule  is  not  classified  as  a  "rule" 
under  Executive  Order  12291  on  Federal 
Regulation  because  it  is  a  regulation 
relating  to  agency  organization, 
management  or  personnel.  See  section 
1(a)(3). 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule 
under  section  553(b)  of  the  APA.  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  periaining 
to  regulatory  fiexibility  analysis  do  not 
apply  to  this  rule.  See  5  U.S.C.  601(2). 

Paperwork  Reduction  Act 

This  final  rule  is  not  subject  to  section 
3504(h)  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501)  since  it  does  not  contain 
any  new  collection  of  information 
requirement. 

Adoption  of  Amendment  of  Regulations 

For  the  reasons  set  forth  above. 
Chapter  XXV  of  Title  29.  Code  of 
Federal  Regulations,  is  amended  as  set 
.  forth  below. 

CHAPTER  XXV— PENSION  AND 
WELFARE  BENEFITS 
ADMINISTRATION,  DEPARTMENT  OF 
LABOR 

The  heading  of  Chapter  XXV.  now 
reading  "Office  of  Pension  and  Welfare 
Benefit  Programs.  Department  of  Labor", 
is  changed  to  read  "Pension  and 
Welfare  Benefits  Administration. 
Department  of  Labor." 

Dated:  June  4, 1966. 
Dennis  M.  Kau, 

Assistant  Secretary  for  Pension  and  Welfare 

Benefits. 

[FR  Doc.  86-13081  Filed  6-10-86:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  75 

Direct  Grant  Programs;  Application 
Procedures  for  New  Awards 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Department's 
procedures  for  soliciting  applications  for 
new  awards  under  direct  grant 
programs.  The  Secretary  takes  this 
action  to  improve  application 
procedures.  Unnecessary  and 
duplicative  information  will  no  longer  be 
included  in  application  notices 
published  by  the  Department. 

EFFECTIVE  DATE:  These  regulations  take 

effect  either  45  days  aftef  publication  in 

the  Federal  Register  or  later  if  the 

Congress  takes  certain  adjournments.  If 

you  want  to  know  the  effective  date  of 

these  regulations,  call  or  write  the 

Department  of  Education  contact 

person. 

FOR  FURTHER  INFORMATION  CONTACT: 

A.  Neal  Shedd.  Director,  Division  of 

Regulations  Management.  400  Maryland 

Ave.,  SW.  (Room  2131.  FOB-6). 

Washington.  DC  20202.  Telephone:  (202) 

732-2887. 

SUPPLEMENTARY  INFORMATION: 

The  Secretary  amends  Part  75  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
accommodate  procedural  changes  in  the 
solicitation  of  applications  for  new 
awards  under  direct  grant  programs  of 
the  Department. 

In  order  to  avoid  duplication  and  to 
reduce  publication  costs,  it  is  the 
Secretary's  intention  to  shorten  the 
application  notice  that  is  currently  used 
to  invite  applications  for  grants  under 
these  programs.  The  application  notice 
will  continue  to  contain  information 
.  essential  to  applicants,  but  in  an 
abbreviated  form. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
regulations  apply  to  information 
furnished  by  the  Secretary  in  application 
notices  published  by  the  Department  for 
direct  grant  programs.  They  will  not 
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have  an  tamoBtic  impact  on  any  small 
entities. 

Paperwork  Reduction  Acf  of  1960 

These  regulalioaa  do  not  contain  any 
information  coUectioa  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  198a 

Assessment  of  Ediicatinnai  Impact 

The  Secretary  baa  determined  that  the 
regulations  in  thia  (document  wouM  not 
require  transmission  of  information  that 
is  being  gathered  by,  or  is  available 
from,  any  other  agency  or  authority  of 
the  United  States. 

Waiver  of  Ruhmaldng 

In  accordance  with  section 
431(b)(2)(A)  of  the  Genend^Education 
Provisions  Act  (20  U.&C.  1^2(b)(2KA)). 
and  the  Adminisbvtive  Procedure  Act  5 
U.S.C.  553,  it  is  die  practice  of  the 
Secretary  to  offer  interested  parties-  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  only  changes 
made  by  this  document  involve  a  change 
in  the  Department's  procedures  for 
including  information  in  appUcation 
notices  for  new  awards  under  direct 
grant  programs  published  in  the  Federal 
Register.  Since  the  change  is  procedural 
in  nature,  the  Secretary  has  determined 
under  5  U.S.C.  553(b)(A)  that  proposed 
rulemaking  on  the  change  is  not 
required. 

List  of  Subjects  in  S4  CFR  Part  75 

Grant  programs — education.  Grants 
administration. 

Gtation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  Bnal  regulations. 

Dated:  |une  3, 1986. 
WiUUm  ].  Boiuwtt, 

Secretary  of  Education. 

PART  75— [AMENDED] 

The  Secretary  amends  Part  75  of  Title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  75  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l).  unless 
otherwise  noted. 

2.  Section  75.101.  paragraph  (a),  as 
amended  at  51  FR  20823,  published  on 
|une  9. 1986.  is  revised  to  read  as 
follows: 

97S.101    lwlennatloi»  In  ttf  appWcatlon 
notice. 

(a)  The  Secretary  may  include  sudi 
information  as  the  following  in  an 
application  notice: 


(1)  How  an  applicant  can  get  an 
application  package  that  contains — 

(i)  Information  about  the  program;  and 
(ii)  The  application  form  that  the 
applicant  must  use. 

(2)  The  amoimt  of  funds  available  for 
grants  and  the  estimated  number  and 
amounts  of  tho^e  grants. 

(31  If  the  Secretary  plans  to  approve 
multi-year  pro iects,  the  proiect  period 
that  Witt  be  approved. 

(4)  Any  priorities  established  by  the 
Secretary  for  the  program  for  that  year 
and  the  method  the  Secretary  will  use  to 
implement  the  priorities.  (See  §  75.105 
Annual  priorities.^ 

(5)  Where  to  find  the  regulations  that 
apply  to  the  program. 

(6)  The  statutory  authority  for  the 
pro-am. 

(7lThe  deadlines  established  under 
§  75.102  (Deadline  date  for  applications.) 
and  34  CFR  79.8  (How  does  the 
Secretary  provide  States  an  opportunity 
to  comment  on  proposed  Federal 
financial  assistance?) 
«        «        •        »        * 

[FR  Doc.  86-12753  Filed  6-10-66;  8:4&amJ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
IAD-FRL-3006-81 

StirKfards  of  P«rfof7nanc«  for  New 
Stationary  Sources 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule^ 

summary:  Methods  3A.  6C,  7E.  and 
related  revisions  to  Subparts  D  and  Da 
were  proposed  in  the  Federal  Register 
on  February  28. 1985  (50  FR  8290).  This 
action  promulgates  the  methods  and 
revisions  to  Subparts  D  and  Da.  The 
methods  apply  to  the  measurement  of 
0».  COi.  SOi.  and  NO,  concentrations  in 
stationary  sources  by  instrumental 
sampling  and  analysis  techniques. 

The  intended  effect  of  the  additional 
methods  and  related  additions  to 
Subparts  D  and  Da  is  to  provide  less 
costly  and  more  rapid  measurement 
methods,  and  to  permit  their  use  for 
source  compliance  determinations  that 
may  be  performed  on  Subpart  D  and  Da 
sources.  With  the  addition  of  these 
methods.  Subparts  D  and  Da  source 
owners  may  choose  to  use  instrumental 
sampling  and  analysis  techniques  to 
meet  their  regulatory  compliance 
determination  objectives. 
EFFECnvc  I>ate:  )une  M.  1986. 


Under  section  307(b)(1)  of  the  Clean 
Air  Act.  judicial  review  of  the  actions 
taken  by  tfiis  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
section  307{bK2)  of  the  Clean  Air  Act. 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EP^  to  enforce  these 
requirements. 

AODRESSCS:  Summary  of  Comments  and 
Responses.  This  document  for  the 
promulgated  test  methods  may  be 
obtained  from  the  U.S.  EPA  Library 
(MI>-35),  Research  Triangle  Park,  North 
Carolina  27711.  telephone  number  (919) 
541-2777.  Please  refer  to  "Addition  of 
Methods  3A.  8C.  and  7E  to  Appendix  A 
of  40  CFR  Part  60.  and  Revisions  to 
Subparts  D  and  Da  of  40  CFR  Part  60 
(proposed  February  28, 1985,  50  FR 
08290) — Summary  of  Comments  and 
Responses,  EPA-450/3-85-023.'* 

Docket.  A  docket,  number  A-84-35, 
containing  information  considered  by 
EPA  in  development  of  the  promulgated 
standards,  is  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  at  EPA's 
Central  Docket  Section  (LE-131).  West 
Tower  Lobby.  Gallery  1.  401  M  street. 
SW..  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Willian  Grimley  or  Mr.  Roger  T. 
Shigehara.  Emission  Measurement 
Branch,  Emission  Standards  and 
Engineering  Division  (MD-19).  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  (919)  541-2237. 
SUPPLEMENTARY  INFORMATION: 

L  The  Rulemaking 

The  methods  are  instrumental 
sampling  and  analysis  procedures  for 
the  determination  of  Oi,  COi,  SOi,  and 
NO,  concentrations  in  stationary 
sources,  where  applicable.  They  address 
applicability  and  principle,  range  and 
sensitivity,  definitions,  measurement 
system  performance  specifications 
(PS's),  apparatus  and  reagents, 
measurement  system  performance  test 
procedures,  emission  test  procedure, 
emission  calculation,  and  bibliography. 

This  rulemaking  does  not  impose 
emission  meastirement  requirements 
beyond  those  specified  in  the  current 
regulations,  nor  does  it  change  any 
emission  standard.  Rather,  this 
rulemaking  provides  useable  procedures 
for  performing  instrumental  sampling 
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and  analyses  to  determine  SQt  and  NO, 
emissions,  as  well  as  related  COi  and 
O2  measurements,  and  permits  their  use 
for  source  compHance  determinations 
that  may  be  performed  on  Subpart  D 
and  Da  sources. 

II.  Public  PaiSicipation 

A  public  hearing  was  scheduled  for 
April  5, 1985,  at  10:00,  but  was  not  held 
because  no  one  requested  to  speak.  The 
public  comment  period  began  February 
28, 1985.  and  originally  was  scheduled  to 
end  May  6. 1985,  but  was  extended  to 
June  6, 1985,  at  the  request  of  one 
commenter  to  allow  additional  time  to 
develop  coniments.  Twelve  comment 
letters  were  received  concerning  issues 
related  to  the  proposed  test  methods. 
The  comments  have  been  carefully 
considered  afid,  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  have  been  made  to  die 
proposed  rulemaking. 

m.  Significant  oomroents  and  changes  to 
the  proposed  rulemaking 

Twelve  comment  letters  were 
received  on  the  proposed  test  methods. 
A  detailed  discussion  of  these  coaunents 
and  responses  can  be  found  in  the 
background  information  docimient 
which  is  referred  to  in  (the  addresses 
section  of  this  preamble.  The  summary 
of  comments  and  responses  eerv^  as 
the  basis  for  the  revisions  which  have 
been  made  to  the  test  melhods  between 
proposal  and  promulgation.  The  major 
comments  and  responses  are 
summarized  in  this  preamble.  Most  of 
the  comment  letters  conteiined  multiple 
comments. 

One  commenter  thought  that  EPA  had 
not  sufficiently  demonstrated  the 
adequacy  of  the  three  fU'oposed  methods 
for  general  use  in  determining 
compliance  with  SOi  and  >iO,  emission 
standands. 

The  technical  adequacy  of  Methods 
3A,  6C,  and  7E  is  based  on  a  thorough 
and  sound  understanding  of  emission 
monitoring  instrumentation,  and  the 
application  of  this  lechnology  I0  the 
measurement  of  emissions  from 
stationary  sources.  Eacli  of  the  methods 
contains  equipment  specifications  to 
ensure  that  appropriate  instrumentation 
is  used.  Each  of  the  methods  includes 
operational  PS's.  Each  specification  has 
been  carefully  considered,  as  has  the 
corresponding  qualification  that  it 
places  on  the  data  provided  by  the 
,  method.  When  the  equipnoent  and 
operational  PS's  wre  met,  the  methods 
will  provide  accurate  and  precise  data. 
The  fact  that  conformance  with  the 
applicable  operational  PS's  can  be 
demonstrated  during  each  field  test 
provides  a  greater  level  of  assurance  of 


the  quality  of  the  results  than  heretofore 
achievable. 

One  commenter  thought  the  proposd 
was  deficient  because  it  did  not 
designate  the  proposed  methods  as 
either  reference,  equivalent,  or 
alternative  methods. 

Appendix  A  of  40  CFR  Part  60  is 
meant  to  serve  as  a  repository  of  test 
methods  that  may  be  used  or  referred  to 
in  specific  subparls  of  Part  60  (Subparts 
D  and  Da,  for  example]  for  specific 
compliance  determination  purposes. 
Except  as  they  are  cited  for  application 
in  a  specific  subpart  or  subparts  to  Part 
60,  no  other  representation  of  a  method 
is  made  or  intended.  It  was  EPA's 
intention  that  the  proposed  revisions  to 
Subparts  D  and  Da  mean  that  the 
proposed  methods  could  be  alternative 
choices,  and  no  mandatory  use  was 
expected.  The  revisions  to  Subparts  D 
and  Da  have  been  clarified  to  say 
specifically  that  Methods.  3A,  6C,  and 
7E  are  to  be  used  only  at  the  sole 
discretion  of  the  source  owner  or 
operator. 

Severafl  commenters  thought  that  no 
real  incentive  would  exist  for  testers  to 
use  Methods  3A,  6C  and  7E  as  praposed 
due  to -the  methods'  over-emphasis  on 
quality  assurance  and  quality  control 
requirements. 

Revisions  to  the  methods  made  since 
proposal  will  significantly  reduoe  the 
cost  of  performing  tests  using  Methods 
3A,  6C,  and  7E.  These  revisions  include 
(1)  requiring  the  Method  6C  interference 
check  for  only  the  first  use  of  each 
analyzer  on  a  particular  souroe 
category,  (2)  reducing  the  number  of 
calibration  gases  required  for  the 
analyzer  calibration  error  test,  (3) 
eliminating  separate  calibration 'gas 
injections  used  to  quantify  the 
measurement  system  response  time,  (4) 
relaxing  the  sampling  system  bias  check 
specification  "from  ±8  to  ±5  percent  of 
span,  and  (5)  relaxing  the  zero  and 
calibration  drift  specifications  from  +2 
to  ±3  percent  of  span. 

IV.  Administrative 

The  docket  is  an  organized  .and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industries  involved  to  identify  readily 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  statement  of 
basis  and  purpose  of  the  proposed  and 
promulgated  standards,  and  EPA 
responses  to  significant  comments,  the 
contents  of  the  docket,  except  for 


interagency  review  materials,  will  serve 
as  the  record  in  case  of  judicial  review 
[Section  307(d)(7)(A)]. 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation  is 
a  "major  rule"  and,  therefore,  subject  to 
the  requirements  of  a  regulatory  impact 
analysis.  The  Agency  has  determined 
that  this  regulation  would  result  in  none 
of  the  adverse  economic  effects  set  forth 
in  Section  1  of  the  Order  as  grounds  for 
finding  a  regulation  to  be  a  "major  rule.^' 
The  rulemaking  does  not  add  any 
requirements  to  the  testing  of  new 
sources,  but,  instead,  provides 
additional  procedures  that  may  permit 
the  determination  of  source  compliance 
at  a  savings  in  cost  and  time.  The 
Agency  iias,  therefore,  concluded 'Siat 
this  regulation  is  not  a  "major  rule" 
imder  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  ideiitificalion  of  poteotiafiy 
adverse  impacts  of  Federal  regulatioiM 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
regulatory  flexibility  analysis  (RFA)  in 
those  instances  where  small  business 
impacts  are  possible.  Because  these 
standards  impose  no  adverse  eoonomic 
inspects,  an  RFA  has  not  been 
conducted. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  the 
promulgated  rule  will  not  have  any 
significant  eccmomic  impact  on  smaU 
entities,  because  no  addition^  testing 
costs  will  be  incurred. 

List  of  Subjects  in  40  CFR  Part  SO 

Air  pollution -oontrol.  Aluminum, 
ammonium  sulfate  plants,  Asphalt,  Can 
surface  coating.  Cement  industry.  Coal, 
Copper,  Electric  power  plants. 
Fiberglass  insulation.  Fossd-fuel-fired 
steam  generators.  Glass  and  glass 
products.  Grains,  Incorporation  by 
reference,  Industrial  organic  chemicals. 
Intergovernmental  relations.  Iron,  Lead. 
Metals,  Metallic  minerals,  Motor 
vehicles.  Nitric  acid  plants.  Organic 
solvent  cleaners.  Paper  and  paper 
products  industry.  Petroleum, 
Phosphate,  Sewage  disposal.  Steel, 
Sulfuric  acid  plants.  Synthetic  fibers. 
Tires,  Waste  treatment  and  disposal. 
Zinc. 

Dated:  |une  3. 1966. 
Lee  M.Thomas, 

Administrator. 

PART  «0-{  AMENDED] 

40  CFR  Part  60  is  amended  as  follows: 
1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 


BEST  COPY  AVAILABLE 
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Authority:  Sections  101.  111.  114. 116.  301  of 
the  Clean  Air  Act  as  amended  (42  U.S.C. 
7401.  7411.  7414.  7416.  7601). 

2.  Section  60.45  is  amended  by 
revising  paragraph  (c)(l]  as  follows: 

§60.4S    Emission  and  fud  monitoring. 

•  •        •        •        * 

(c)  *  *  * 

(1)  Methods  6  or  6C  and  7.  7A,  7C.  7D. 
or  7E,  as  applicable,  shall  be  used  for 
conducting  performance  evaluations  of 
sulfur  dioxide  and  nitrogen  oxides  * 
continuous  monitoring  systems. 
Methods  BCand  7E  shall  be  used  only  at 
the  sole  discretion  of  the  source  owner 
or  operator. 

•  *        *        •        * 

3.  Section  60.46  is  amended  by 
revising  paragraphs  (a)(2).  (a)(4).  (a)(5). 
(f)(2).  (0(3)  introductory  text,  and  (f)(3)(i) 
as  follows: 

§C0.4«   TMt mottwds and procodurts. 

(a)  *  *  * 

(2)  Method  3  or  3A  for  gas  analysis  to 
be  used  when  applying  Methods  5, 6  or 
6C.  and  7.  7A,  7C.  7D.  or  7E.  Method  3A 
shall  be  used  only  at  the  sole  discretion 
of  the  source  owner  or  operator. 

(3)  *  •  * 

(4)  Method  6  or  6C  for  concentration 
of  SOi.  Method  6A  may  be  used 
whenever  Methods  6  or  6C  and  3  or  3A 
data  are  used  to  determine  the  SO* 
emission  rate  in  ng/).  Method  6C  shall 
be  used  only  at  the  sole  discretion  of  the 
source  owner  or  operator. 

(5)  Method  7,  7A.  7C.  7D.  or  7E  for 
concentration  of  NOx.  Method  7E  shall 
be  used  only  at  the  sole  discretion  of  the 
source  owner  or  operator. 

•  •        •        *        « 

(f)*  •  * 

(2)  C= pollutant  concentration,  ng/ 
dscm  (Ib/dscf)  determined  by  Method  5. 
6,  6C.  7.  7A.  7C.  7D.  or  7E. 

(3)  Percent  Oi= Oxygen  content  by 
volume  (expressed  as  percent),  dry 
basis.  Percent  oxygen  shall  be 
determined  by  using  the  integrated  or 
grab  sampling  and  analysis  procedures 
of  Method  3  as  applicable,  or  by  using 
Method  3A.  Method  3A  shall  be  used 
only  at  the  sole  discretion  of  the  source 
owner  or  operator.  Oxygen  samples 
shall  be  obtained  as  follows: 

(i)  For  determination  of  sulfur  dioxide 
by  Method  6  or  6C  and  nitrogen  oxides 
emissions  by  Method  7.  7A,  7C,  7D.  or 
7E.  the  oxygen  sample  shall  be  obtained 
simultaneously  at  the  same  point  in  the 
duct.  For  Method  7  or  7A,  the  oxygen 
sample  shall  be  obtained  using  the  grab 
sampling  and  analysis  procedures  of 
Method  3,  or  by  using  Method  3A. 


4.  Section  60.46  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  to  read  as  follows: 

§  60.46    Test  mettwds  and  procedures. 

*        *        *        •        * 

(c)  For  Methods  6  or  6C,  and  7,  7A,  7C. 
7D,  or  7E.  the  sampling  site  shall  be  the 
same  as  that  selected  for  Method  5. 


5.  Section  60.47a  is  amended  by 
revising  the  first  two  sentences  of 
paragraph  (h)(1).  the  first  sentence  of 
paragraph  (h)(4),  and  all  of  paragraph 
(h)(5)(i)(l)  to  read  as  follows: 

S  6a47a    Emission  monitoring. 
•        •        *        *         • 

(1)  Methods  3  or  3 A.  6  or  6C,  and  7. 
7A.  7C,  7D.  or  7E,  as  applicable,  are 
used.  Methods  3A  6C.  and  7E  are  used 
only  at  the  sole  discretion  of  the  source 
owner  or  operator,  Method  6B  may  be 
used  whenever  Methods  6  or.6C  and  3  or 
3A  data  are  required  to  determine  the 
SOi  emission  rate  in  ng/J.  *  *  * 
***** 

(4)  For  Method  3.  the  oxygen  or 
carbon  dioxide  sample  is  to  be  taken  for 
each  hour  when  continuous  SO*  and 
NOk  data  are  taken  or  when  Methods  6 
or  6C  and  7.  7A.  7C  7D.  or  7E  are 
required.  •  •  • 

«        •        •        •        * 

(5)  •  •  * 
(i)  •   •  * 

(1)  Method  6,  6C  7.  7A.  7C,  7D.  or  7E. 
as  applicable,  is  used  for  conducting 
performance  evaluations  of  sulfur 
dioxide  and  nitrogen  oxides  continuous 
monitoring  systems.  Methods  6C  and  7E 
are  used  only«at  the  sole  discretion  of 
the  source  owner  or  operator. 
***** 

6.  Section  60.48a  is  amended  by 
revising  paragraph  (a)(1)  as  follows: 

S  60.4aa    Comptlance  determination 
procedures  and  metlKKis. 

(a)  *  •  • 

(1)  Method  3  or  3A  is  used  for  gas 
analysis  when  applying  Method  5  or 
Method  17.  Method  3A  is  used  only  at 
the  sole  discretion  of  the  source  owner 
or  operator. 
***** 

7.  In  Appendix  A.  Test  Methods  3A, 
6C,  and  7B  are  added  as  follows: 

Appendix  A — (AnModed] 

Method  3A — Determination  of  Oxygen  and 
Carbon  Dioxide  Concentrations  in  Emissions 
From  Stationary  Sources  (Instrumental 
Analyzer  Procedure) 

1.  Applicability  and  Principle. 
1.1     Applicability.    This  method  is 
applicable  to  the  determination  of  oxygen 


(O,)  and  carbon  dioxide  (CO,)  concentrations 
in  emissions  from  stationary  sources  only 
when  specified  within  the  regulations. 

1.2  Principle.    A  sample  is  continuously 
extracted  from  the  effluent  stream:  a  portion 
of  the  sample  stream  is  conveyed  to  an 
instrumental  analyieHs)  for  determination  of 
Oi  and  COi  eoncentrationts).  Performance 
specifications  and  test  procedures  are 
provided  to  ensure  reliable  data. 

2.  Range  and  Sensitivity. 

Same  as  Method  6C.  Sections  2.1  and  2.2, 
except  that  the  span  of  the  monitoring  system 
shall  be  selected  such  that  the  average  O,  or 
CO]  concentration  is  not  less  than  20  percent 
of  the  span. 

3.  Definitions. 

3.1  Measurement  System.  The  total 
equipment  required  for  the  determination  of 
the  Oj  or  COj  concentration.  The 
measurement  system  consists  of  the  same 
major  subsystems  as  defined  Ih  Method  6C 
Sections  3.1.1.  3.1.2.  and  3.1.3. 

3.2  Span,  Calibration  Gas.  Analyzer 
Calibration  Error,  Sampling  System  Bias. 
Zero  Drift,  Calibration  Drift,  Response  Time, 
and  Calibration  Curve.    Same  as  Method  6C, 
Sections  3.2  through  3.8.  and  3.10. 

3.3  Interference  Response.  The  output 
response  of  the  measurement  system  to  a 
component  in  the  sample  gas.  other  than  the 
gas  component  being  measured. 

4.  Measurement  System  Performance 
Specifications. 

Same  as  Method  eC  Sections  4.1  through 
4.4. 

5.  Apparatus  and  Reagents. 

5.1    Measurement  System.  Any 
measurement  system  for  Oj  or  COi  that 
meets  the  specifications  of  this  method.  A 
schematic  of  an  acceptable  measurement 
system  is  shown  in  Figure  6C-1  of  Method  6C. 
The  essential  components  of  the 
measurement  system  are  described  below: 

5.1.1  Sample  Probe.  A  leak-free  probe,  of 
sufficient  length  to  traverse  the  sample 
points. 

5.1.2  Sample  lane.  Tubing,  to  transport  the 
sample  gas  from  the  probe  to  the  moisture 
removal  system.  A  heated  sample  line  is  not 
required  for  systems  that  measure  the  Oi  or 
CO]  concentration  on  a  dry  basis,  or 
transport  dry  gases. 

5.1.3  Sample  Transport  Line,  Calibration 
Value  Assembly.  Moisture  Removal  System. 
Particulate  Filter,  Sample  Pump,  Sample  Flow 
Rate  Control,  Sample  Gas  Manifold,  and  Data 
Recorder.  Same  as  Method  6C.  Sections  5.1.3 
through  5.1.9,  and  5.1.11.  except  that  the 
requirements  to  use  stainless  steel.  Teflon, 
and  nonreactive  glass  filters  do  not  apply. 

5.1.4  Gas  Analyzer.  An  analyzer  to 
determine  continuously  the  Oj  or  COi 
concentration  in  the  sample  gas  stream.  The 
analyzer  shall  meet  the  applicable 
performance  specifications  of  Section  4.  A 
means  of  controlling  the  analyzer  flow  rate 
and  a  device  for  determining  proper  sample 
flow  rate  (e.g..  precision  rotameter,  pressure 
gauge  downstream  of  all  (low  controls,  etc.) 
shall  l>e  provided  at  the  analyzer.  The 
requirements  for  measuring  and  controlling 
the  analyzer  flow  rate  are  not  applicable  if 
data  are  presented  that  demonstrate  the 


analyxer lis  insensitive  to  Oow  variations  over 
the  range  encountered  .during -the  ieat. 

5.2    Calibration  Gases.  The  .calibration 
gases  lor  CQi  analysers  shaH.be'CQtin  Nj  or 
COi  in  air.  Alternatively.  CQi/SOi.  Oa/SOi , 
or  Oi/OOg/SOi  gas  mixtures  in  Nimay  ^ 
used.  Three  calibration  gases,  as  specified 
Section  5.3.1  through  5.3.3  of  Method  6C.  shall 
be  used.  FortDi  monftors  that.cannot  analyze 
zero  gas.  a  calibration-gas  concentration 
equivalent  1o  less  than  TO  percent  of  the  span 
may  be  used  in  place  of  zero  gas. 

6.  Measurement  System  ferformance  Test 
Procedures. 

Perform  the  Tollowing  procedures  before 
measurement  of  emissions  (Section  7). 

6.1  Calibration  Concentration 
Verification.  Follow  Section  6.1  of  Method 
6C,  exceptif  calibration -gas  analysis  is 
required,  use  Method  8  and  change  the 
acceptance  criteria  for  agreement  among 
Method  8  results  to  54>eraent  (or  0.2  percent 
by  volume,  whichever  is  greater). 

6.2  Interference  Response.  Conduct  an 
interference  response  test  of  the  analyzer 
prior  to  its  initial  use  in  the  field.  Thereafter, 
recheck  the  .measurement  system  if  ichanges 
are  made  in  the  instrumentation  that  could 
alter  the  interference  lesponse  (e.g.,  changes 
in  the  typeAf>gas  detector).  Conduct  the 
interference  response  in  accordance  with 
Section  5.4  of  Method  20. 

6.3  Measurement  System  Preparation. 
Analyzer  Calibration  £rror,  and  Sampling 
System  Bias  Check.  Follow. Sections  6.2 
through  6.4  of  Method  6C. 

7.  Emission  Test  Procedure. 

7.1  Selection  of  Sampling  Site  and 
Sampling  Points.  Select  a  measurement  site 
and  sampling  points  using  the  same  criteria 
that  are  applicable  to  tests  performed  using 
Method  3. 

7.2  Sample  Collection.  Position  the 
sampling  prol>e  at  the  first  measurement 
point,  and  begin  sampHng  at  the  same  rate  as 
used  during  the  sampling  system  bias  check. 
Maintain  constant  rate  sampiling  (i.e..  ±10 
percent)  during  the  entire  run.  The  sampling 
time  per  run  shall  be  the  same  as  for  tests 
conducted  using  Method  3  plus  twice  the 
system  response  time.  For  each  run.  use  only 
those  measurements  obtained  after  twice  the 
response  time  of  the  measurement  system  has 
elapsed  to  determine  the  average  effluent 
concentration. 

7.3  Zero  and  Calibration  Drift  Test. 
Follow  Section  7.4  of  Method  eC. 

e.  Quality  Control  Procedures. 

The  following  quality  control  procedures 
are  recommended  when  the  results  of  this 
method  are  used  for  an  emission  rate 
correction  factor,  or  excess  air  determination. 
The  tester  should  select  one  of  the  following 
options  for  validating  measurement  results: 

8.1  K  both  Oj  and  CO>  are  measured 
using  Method  3A,  the  procedures  described  in 
Section  4.4  of  Method  3  should  l>e  followed  to 
validate  the  d  and  COi  measurement 
results. 

8.2  If  only  Oi  is  aaHWed  using  Method 
3A.  measurements  of  "die -sample  stream  COt 
concentration  shouki  be  obtained  at  the 
sample  by-pass  vent  discharge  using  an  Orsat 
or  Fyrite  analyzer,  or  equivalent.  Duplicate 
samples  should  be  obt^ned  concurrent  with 
at  least  one  run.  Average  the  duplicate  Orsat 


or  Fyrite  snaiysis  results  for  eaoh  run.  Use 
the  average  iCOi  values  ior  somparison  ^(h 
thc'Cb  meaausemenlB  in  wsconimee  with  the 
prscedures  de«crit>ed  in  Section  4i4i)f 
Methed  S. 

8J    IfBnlyCOtisnwOMireduaing'Method 
3A.  cancurrent  meaeuMfnenta  «f -the  sample 
stream  COi  concentcstion-ahQuld  be  obrtained 
using  an  Orsat  or  Fyrite  analysar  as 
described  in:Section  e.2.'For  eadi  run, 
differences  greater  than  05  peroerrt  t»e1ween 
the  Method  3A  resulte  and  tiie  average  of  the 
duplicate S'yrite  analysis  should  i>e 
investigated. 

8.  Emission  Cdloulaiion. 

For  all  GQi  analynrs.  and  for  Oi  analyzers 
that  can  be  calibrated  with  sero  gas,  follow 
Section  8  of  Method  6C,  .except  aKpress  all 
concentrations  as  percent,  rather  than  ppm. 

For  Oi  analyzers  that  use  a  low-level 
calibration  gas  in  place  of  a  zero  gas, 
calculate .the>effluent  gas  concentration  using 
Equation  3A-1. 

C«-C« 
C«=  -z 7—  (C-O+Cu 


c-c 


* 


Eq.3A^ 
where: 
C,K= Effluent ^as  concentration,  flry  basis, 

percent. 
Cau= Actual  concentralion  of  the  upscale 

calibralion  gas.  percent. 
Co, = Actual  concentration  of  the  low-level 

caliln-ation  gas.  percent. 
C„  =  Average  of  initial  andTinal  system 

calibration  bias  check  responses  for  the 

upscale  calibration  gas,  percent. 
Co  =  Average  of  initial  and  final  systeni 

calibration  bias  check  responses  tor  the 

low-level  gas,  percent. 
C  =  Average  gas  concentration  indicated  by 

the  gas  analyzer,  dry  basis,  percent. 
10.  Bibliography. 

Same  as  bibliograptiy  of  Method  OC 
***** 

Method  6C— Determination  of  Sulfur  Dioxide 
Emissions  From  Stationary  Sources 
(Instrumental  Analyzer  Procedure) 

1.  Applicability  and  Principle. 

1.1  Applicability.  This  method  is 
applicable  to  the  determination  of  sulfur 
dio)nde  (SOi)  concentrations  in  controlled 
and  uncontrolled  emissions  1rom  stationary 
sources  only  when  specified  within  the 
regulations. 

1.2  Principle.  A  gas  sample  is 
continuously  extracted  from  a  stack,  and  a 
portion  of  the  sample  is  conveyed  to  an 
instrumental  analyzer  for  determination  of 
SOi  gas  concentration  using  an  uhraviolet 
(UV),  nondispereive  infrared  (NDIR).  or 
fluorescence  analyzer.  Performance 
specifications  and  test  procedures  are 
provided  to  ensure  reliable  data. 

2.  Range  and  Sensitivity. 

2.1     Analytical  Range.  The  analytical 
range  is  determined  by  the  instrumental 
design.  For  this  method,  a  portion  of  the 
analytical  range  is  selected  by  choosing  the 
span  of  the  monitoring  system.  The  span  of 
the  monitoring  system  shall  t>e  selected  such 


that -the  pdllutant  gas  concentration 
equivalertttto  the  emission  standard  is  not 
less  than  30  percent  of  (he  span,  ff  at  any 
time  during  a  run  (he  measured  gas 
concentration  exceeds  theApan.iheTun  shall 
be  considered  invalid. 

2.2    Sensitivity.  The  minimuro 'detectable 
limit  depends  on  the.analyUcal  range,  span, 
and  signal-to-noiae  ratio  of  the  measurement 
system.  For  a  well  designed  system,  the 
minimum  detectable  limit  :should:be  Jess  than 
2  percent  of  the  span. 

3.  Definitions. 

3.1  Measurement  System.  The  lotal 
equipment  .required  for  the  determination  of 
gas  concentration.  The  measurement  system 
consists  of  the  following  major  subsystems: 

3.1.1  Sample  interface.  That  portion  of  a 
system  used  for  one  or  more  oT  the  following: 
sample  acquisition,  sample  transport,  sample 
conditioning,  or  protection  of  the  analyzers 
from  the  effects  of  the  stack  effluent. 

3.1.2  Gas  Analyzer.  That  portion  of  the 
system  that  senses -the  gastot)e  measured 
and  generates  an  output  jTroporiional  to  its 
concentration. 

3.1.3  Data  Recorder.  A  strip  chart 
recorder,  analog  computer,  or  digital  recorder 
for  recording  measurement  data  from  the 
analyzer  output. 

3.2  Span.  The  upper  limit  of  the  gas 
concentration  nwasurement  .range  displayed 
on  (he  data  recorder. 

3.3  Calibration  Gas.  A  known 
concentration  of  a  gas  in  an  appropriate 
diluent  gas. 

3.4  Analyzer  Calibration  Error.  The 
difference  between  the  gas  concentration 
exhibited  by  the  gas  analyzer  and  the  known 
concentration  of  the  calituahon  gas  when  t)>e 
calibration  gas  is  introduced  directly  to  the 
analyzer. 

3.5  Sampling  System  Bias.  Tbediffeienoe 
betweien  the  ^as  concentrations  exhibited  by 
the  measurement  system  when  a  known 
concentration  gas  is  introduced  at  the  outlet 
of  the  sampling  prok>e  and  when  the  same  gas 
is  introduced  directly  to  the  analyzer. 

3.6  Zero  Drift.  The  difference  in  the 
measurement  system  output  reading  from  tiie 
initial  calibration  response  at  the  zero 
concentration  level  after  a  staled  period  of 
operation  during  which  no  unscheduled 
maintenance,  repair,  or  adjustment  took  ' 
place. 

3.7  Calibration  Drift.  The  difference  in  the 
measurement  system  output  reading  from  the 
initial  calibration  response  at  a  mid-range 
calibration  value  after  a  stated  period  of 
operation  during  which  no  unscheduled 
maintenance,  repair,  or  adjustment  took 
place. 

3.8  Response  Thne.  The  amount  of  time 
required  for  the  measurement  system  to 
display  95  percent  of  a.step  change  in  gas 
concentration  on  the  data  recorder. 

3.9  Interference  Check.  A  method  for 
detecting  analytical  interferences  and 
excessive  biases  through  direct  comparison 
of  gas  concentrations  provided  by  the 
measurement  system  and  by  a  modified 
Method  6  procedure.  For  this  check,  the 
modified  Method  6  samples  are  acquired  at 
the  sample  by-pass  discharge  vent. 
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3.10    Calibration  Curve.  A  graph  or  other 
systematic  method  of  establishing  the 
relationship  between  the  analyzer  response 
and  the  actual  gat  concentration  introiduced 
to  the  analyzer. 

4.  Measurement  System  Performance 
Specifications. 

4.1  Analyzer  Calibration  Error.  Less  than 
±2  percent  of  the  span  for  the  zero,  mid- 
range,  and  high-range  calibration  gases. 

4.2  Sampling  System  Bias.  Less  than  ±5 
percent  of  the  span  for  the  zero,  and  raid-  or 
high-range  calibration  gases. 

4.3  Zero  Drift.  Less  than  ±3  percent  of 
the  span  over  the  period  of  each  run. 

4.4  Calibration  Drift.  Less  than  ±3 
percent  of  the  span  over  the  period  of  each 
run. 

4.5  Interference  Check.  Less  than  ±7 
percent  of  the  modiFied  Method  6  result  for 
each  r\in. 

5.  Apparatus  and  Reagents. 

5.1     Measurement  System.  Any 
measurement  system  for  SO*  that  meets  the 
specifications  of  this  method.  A  schematic  of 
an  acceptable  measurement  system  is  shown 
in  Figure  6C-1.  The  essential  components  of 
the  measurement  system  are  described 
below: 

5.1.1  Sample  Probe.  Glass,  stainless  steel, 
or  equivalent,  of  suHicient  length  to  traverse 
the  sample  points.  The  sampling  probe  shall 
be  heated  to  prevent  condensation. 

5.1.2  Sample  Line.  Heated  (sufTicient  to 
prevent  condensation)  stainless  steel  or 
Teflon  tubing,  to  transport  the  sample  gas  to 
the  moisture  removal  system. 

5.1.3  Sample  Transport  Lines.  Stainless 
Bleel  or  Teflon  tubing,  to  transport  the  sample 
from  the  moisture  removal  system  to  the 
sample  pump,  sample  flow  rate  control,  and 
sample  gas  manifold. 

5.1.4  Calibration  Valve  Assembly.  A 
three-way  valve  assembly,  or  equivalent,  for 
blocking  the  sample  gas  flow  and  introducing 
calibration  gases  to  the  measurement  system 
at  the  outlet  of  the  sampling  probe  when  in 
the  calibration  mode. 

5.1.5  Moisture  Removal  System.  A 
refrigerator-type  condenser  or  similar  device 
(e.g..  permeation  dryer),  to  remove 
condensate  continuously  from  the  sample  gas 
while  maintaining  minimal  contact  between 
the  condensate  and  the  sample  gas.  The 
moisture  removal  system  is  not  necessary  for 
analyzers  that  can  measure  gas 
concentrations  on  a  wet  basis:  for  these 
analyzers.  (1)  heat  the  sample  hne  and  all 
Interface  components  up  to  the  inlet  of  the 
analyzer  sufliciently  to  prevent  condensation, 
and  (2)  determine  the  moisture  content  and 
correct  the  measured  gas  concentrations  to  a 
dry  basis  using  appropriate  methods,  subject 
to  the  approval  of  the  Administrator.  The 
determination  of  sample  moisture  content  is 
not  necessary  for  pollutant  analyzers  that 
measure  concentrations  on  a  wet  basis  when 
(1)  a  wet  basis  COi  analyzer  operated 
according  to  Method  3A  is  used  to  obtain 
simultaneous  measurements,  and  (2)  the 
pollutant/CO:  measurements  are  used  to 
determine  emissions  in  units  of  the  standard. 

5.1.6  Particulate  Filter.  An  in-stack  or 
healed  (sufTicient  lo  prevent  water 
condensation)  oul-of-slack  filter.  The  filter 
shall  be  borosilicate  or  quartz  glass  wooL  or 


glass  Tiber  mat.  Additional  filters  at  the  inlet 
or  outlet  of  the  moisture  removal  system  and 
inlet  of  the  analyzer  may  be  used  to  prevent 
accumulation  of  particulate  material  in  the 
measurement  system  and  extend  the  useful 
life  of  the  components.  All  filters  shall  be 
fabricated  of  materials  that  are  nonreactive 
to  the  gas  being  sampled. 

5.1.7    Sample  Pump.  A  leak-free  pump,  to 
pull  the  sample  gas  through  the  system  at  a 
flow  rate  sufficient  to  minimize  the  response 
time  of  the  measurement  system.  The  pump 
may  be  constructed  of  any  material  that  is 
nonreactive  to  the  gas  being  sampled. 

S.1.B    Sample  Flow  Rate  Control.  A  sample 
flow  rate  pontrol  valve  and  rotameter,  or 
equivalent  to  maiatain  a  constant  sampling 
rate  within  10  percent. 

(Note. — The  tester  may  elect  to  install  a 
back-pressure  regulator  to  maintain  the 
sample  gas  manifold  at  a  constant  pressure  in 
order  to  protect  the  analyzerfs)  from 
overpressurization.  and  to  minimize  the  need 
for  flow  rate  adjustments.) 

5.1.9  Sample  Gas  Manifold.  A  sample  gas 
manifold,  to  divert  a  portion  of  the  sample 
gas  stream  to  the  analyzer,  and  the  remainder 
to  the  by-pass  discharge  vent.  The  sample  gas 
manifold  should  also  include  provisions  for 
introducing  calibration  gases  directly  to  the 
analyzer.  The  manifold  may  be  constructed  of 
any  material  that  is  nonreactive  to  the  gas 
being  sampled. 

5.1.10  Gas  Analyzer.  A  UV  or  NDIR 
absorption  or  fluorescence  analyzer,  to 
determine  continuously  the  SOi 
concentration  in  the  sample  gas  stream.  The 
analyzer  shall  meet  the  applicable 
performance  specifications  of  Section  4.  A 
means  of  controlling  the  analyzer  flow  rate 
and  a  device  for  determining  proper  sanu>le 
flow  rate  (e.g.,  precision  rotameter,  pressure 
gauge  downstream  of  all  flow  controls,  etc.) 
shall  be  provided  at  the  analyzer. 

(Note. — Housing  the  analyzer(s]  in  a  clean, 
thermally-stable,  vibration-free  environment 
will  minimize  drift  in  the  analyzer 
calibration.) 

5.1.11  Data  Recorder.  A  strip  chart 
recorder,  analog  computer,  or  digital 
recorder,  for  recording  measurement  data. 
The  data  recorder  resolution  (i.e.,  readability) 
shall  be  O.S  percent  of  span.  Alternatively,  a 
digital  or  analog  meter  having  a  resolution  of 
0.5  percent  of  span  may  be  used  to  obtain  the 
analyzer  responses  and  the  readings  may  be 
recorded  manually.  If  this  alternative  is  used, 
the  readings  shall  be  obtained  at  equally 
spaced  intervals  over  the  duration  of  the 
sampling  run.  For  sampling  run  durations  of 
less  than  1  hour,  measurements  at  1-minute 
intervals  or  a  minimum  of  30  measurements, 
whichever  is  less  restrictive,  shall  be 
obtained.  For  sampling  run  durations  greater 
than  1  hour,  measurements  at  2-minute 
intervals  or  a  minimum  of  96  measurements, 
whichever  is  less  restrictive,  shall  be 
obtained. 

5.2  Method  6  Apparatus  and  Reagents. 
The  apparatus  and  reagents  described  in 
Method  6.  and  shown  by  the  schematic  of  the 
sampling  train  in  Figure  6C-2,  to  conduct  the 
interference  check. 

5.3  SOt  Calibration  Gases.  The 
calibration  gases  for  the  gas  analyzer  shall  be 


SOj  in  Nj  or  SO.  in  air.  Alternatively.  SOj/ 
COi.  SOj/Oj,  or  SOi/COi/O,  gas  mixtures  in 
Ni  may  be  used.  For  fluorescence-based- 
analyzers,  the  Ot  and  COi  concentrations  of 
the  calibration  gases  as  introduced  to  the 
analyzer  shall  be  within  1  percent  (absolute) 
Oj  and  1  percent  (absolute)  COj  of  the  Oi  and 
Coi  concentrations  of  the  effluent  samples  as 
introduced  to  the  analyzer.  Alternatively,  for 
fluorescence-based  analyzers,  use  calibration 
blends  of  SOi  in  air  and  the  nomographs 
provided  by  the  vendor  to  determine  the 
quenching  correction  factor  (the  effluent  Oj 
and  CO>  concentrations  must  be  known).  Use 
three  calibration  gases  as  specified  below: 

5.3.1  High-Range  Gas.  Concentration 
equivalent  to  80  to  90  percent  of  the  span. 

5.3.2  Mid-Range  Gas.  Concentration 
equivalent  to  50  to  60  percent  of  the  span. 

5.3.3  Zero  Gas.  Concentration  of  less  than 
0.25  percent  of  the  span.  Purified  ambient  air 
may  be  used  for  the  zero  gas  by  passing  air 
through  a  charcoal  filler,  or  through  one  or 
more  impingers  containing «  solution  of  3 
percent  HiOi. 

6.  Measurement  System  Performance  Test 
Procedures. 

Perform  the  following  procedures  before 
measurement  of  emissions  (Section  7). 

6.1  Calibration  Gas  Concentration 
Verification.  There  are  two  alternatives  for 
establishing  the  concentrations  of  calibration 
gases.  Alternative  Number  1  is  preferred. 

6.1.1  Alternative  Number  1 — Use  of 
calibration  gases  that  are  analyzed  following 
the  Elnvironmenlal  Protection  Agency 
Traceability  Protocol  Number  1  (see  Citation 
1  in  the  Bibliography).  Obtain  a  certification 
from  the  gas  manufacturer  that  Protocol 
Number  1  was  followed. 

6.1.2  Alternative  Number  2 — Use  of 
calibration  gases  not  prepared  according  to 
Protocol  Number  1.  If  this  alternative  is 
chosen,  obtain  gas  mixtures  with  a 
manufacturer's  tolerance  not  lo  exceed  ±2 
percent  of  the  tag  value.  Within  6  months 
before  the  emission  test,  analyze  each  of  the 
calibration  gases  in  triplicate  using  Method  6. 
Citation  2  in  the  Bibliography  describes 
procedures  and  techniques  that  may  be  used 
for  this  analysis.  Record  the  results  on  a  data 
sheet  (example  is  shown  in  Figure  6C-3). 
Each  of  the  individual  SO:  analytical  results 
for  each  calibration  gas  shall  be  within  5 
percent  (or  5  ppm.  whichever  is  greater)  of 
the  triplicate  set  average:  otherwise,  discard 
the  entire  set,  and  repeal  the  triplicate 
analyses.  If  the  average  of  the  triplicate 
analyses  is  within  5  percent  of  the  calibration 
gas  manufacturer's  cylinder  tag  value,  use  the 
tag  value:  otherwise,  conduct  at  least  three 
additional  analyses  until  the  results  of  six 
consecutive  runs  agree  with  5  percent  (or  5 
ppm,  whichever  is  greater)  of  their  average. 
Then  use  this  average  for  the  cylinder  value. 

6.2  Measurement  System  Preparation. 
Assemble  the  measurement  system  by 
following  the  manufacturer's  written 
instructions  for  prepartitg  and 
preconditioning  the  gas  analyzer  and.  as 
applicable,  the  other  system  components. 
Introduce  the  calibration  gases  in  any 

'  sequence,  and  make  all  necessary 
adjustments  to  calibrate  the  analyzer  and  the 


data  recorder.  Adjust  system  components  to 
achieve  correct  sampling  rates. 

6.3  Analyzer  Calibration  Error.  Conduct 
the  analyzer  calibration  error  check  by 
introducing  calibration  gases  to  the 
measurement  system  at  any  point  upstream 
of  the  gas  analyzer  as  follows: 

6.3.1  After  the  measurement  system  has 
been  prepared  for  use,  introduce  the  zero, 
mid-range,  and  high-range  gases  to  the 
analyzer.  During  this  check,  make  no 
adjustments  to  the  system  except  those 
necessary  to  achieve  the  correct  calibration 
gas  How  rate  at  the  analyzer.  Record  the 
analyzer  responses  to  each  calibration  gas  on 
a  form  similar  to  Figure  6C-4. 

Note. — A  calibration  curve  established 
prior  to  the  analyzer  calibration  error  check 
may  be  used  to  convert  the  analyzer  response 
to  the  equivalent  gas  concentration 
introduced  to  the  analyzer.  However,  the 
same  correction  procedure  shall  be  used  for 
all  effluent  and  calibration  measurements 
obtained  during  the  test. 

6.3.2  The  analyzer  calibration  error  check 
shall  be  considered  invalid  if  the  gas 
concentration  displayed  by  the  analyzer 
exceeds  ±2  percent  of  the  span  for  any  of  the 
calibration  gases.  If  an  invalid  calibration  is 
exhibited,  take  corrective  action,  and  repeat 
the  analyzer  calibration  error  check  until 
acceptable  performance  is  achieved. 

6.4  Sampling  System  Bias  Check.  Perform 
the  sampling  system  bias  check  by 
introducing  calibration  gases  at  the 
calibration  valve  installed  at  the  outlet  of  the 
sampling  probe.  A  zero  gas  and  either  the 
mid-range  or  high-range  gas,  whichever  most 
closely  approximates  the  effluent 
concentrations,  shall  be  used  for  this  check 
as  follows: 

6.4.1  Introduce  the  upscale  calibration 
gas,  and  record  the  gas  concentration 
displayed  by  the  analyzer  on  a  form  similar 
to  Figure  eC-6.  Then  introduce  zero  gas,  and 
record  the  gas  concentration  displayed  by  the 
analyzer.  During  the  sampling  system  bias 
check,  operate  the  system  at  the  normal 
sampling  rale,  and  make  no  adjustments  to 
the  measurement  system  other  than  those 
necessary  to  achieve  proper  calibration  gas 
flow  rales  at  the  analyzer.  Alternately 
introduce  the  zero  and  upscale  gases  until  a 
stable  response  is  achieved.  The  tester  shall 
determine  the  measurement  system  response 
time  by  observing  the  times  required  to 
achieve  a  stable  response  for  both  the  zero 
and  upscale  gases.  Note  the  longer  of  the  two 
limes  as  the  response  time. 

6.4.2  The  sampling  system  bias  check 
shall  be  considered  invalid  if  the  difference 
between  the  gas  concentrations  displayed  by 
the  measurement  system  for  the  analyzer 
calibration  error  check  and  for  the  sampling 
system  bias  check  exceeds  ±5  percent  of  the 
span  for  either  the  zero  or  upscale  calibration 
gas.  If  an  invalid  calibration  is  exhibited, 
lake  corrective  action,  and  repeat  the 
sampling  system  bias  check  until  acceptable 
performance  is  achieved.  If  adjustment  to  the 
analyzer  is  required,  first  repeal  the  analyzer 
calibration  error  check,  then  repeat  the 
sampling  system  bias  check. 

7.  Emission  Test  Procedure. 


7.1  Selection  of  Sampling  Site  and 
Sampling  Points.  Select  a  measurement  site 
and  sampling  points  using  the  same  criteria 
ihi\  are  applicable  to  Method  6. 

7.2  Interference  Check  Preparation.  For 
each  individual  analyzer,  conduct  an 
interference  check  for  at  least  three  runs 
during  the  initial  field  test  on  a  particular 
source  category.  Retain  the  results,  and 
report  them  with  each  test  performed  on  that 
source  category. 

If  an  interference  check  is  being  performed, 
assemble  the  modified  Method  6  train  (flow 
control  valve,  two  midget  impingers 
containing  3  percent  HiOi.  and  dry  gas  meter) 
as  shown  in  Figure  6C-2.  Install  the  sampling 
train  lo  obtain  a  sample  at  the  measurement 
system  sample  by-pass  discharge  vent. 
Record  the  initial  dry  gas  meter  reading. 

7.3  Sample  Collection.  Position  the 
sampling  probe  at  the  first  measurement 
point,  and  begin  sampling  at  the  same  rate  as 
used  during  the  sampling  system  bias  check. 
Maintain  constant  rale  sampling  (i.e.,  ±10 
percent)  during  the  entire  run.  The  sampling 
time  per  run  shall  be  the  same  as  for  Method 
6  plus  twice  the  system  response  time.  For 
each  run,  use  only  those  measurements 
obtained  after  twice  response  time  of  the 
measurement  system  has  elapsed,  to 
determine  the  average  effluent  concentration. 
If  an  interference  check  is  being  performed, 
open  the  flow  control  valve  on  the  modified 
Method  6  train  concurrent  with  the  initiation 
of  the  sampling  period,  and  adjust  the  flow  to 
1  liter  per  minute  (±10  percent). 

(Note. — If  a  pump  is  not  used  in  the 
modified  Method  6  train,  caution  should  be 
exercised  in  adjusting  the  flow  rate  since 
overpressurization  of  the  impingers  may 
cause  leakage  in  the  impinger  train,  resulting 
in  positively  biased  results). 

7.4  Zero  and  Calibration  Drift  Tests. 
Immediately  preceding  and  following  each 
run.  or  if  adjustments  are  necessary  for  the 
measurement  system  during  the  run.  repeat 
the  sampling  system  bias  check  procedure 
described  in  Section  6.4  (Make  no 
adjustments  to  the  measurement  system  until 
after  the  drift  checks  are  completed.)  Record 
and  analyzer's  responses  on  a  form  similar  to 
Figure  6C-5. 

7.4.1  If  either  the  zero  or  upscale 
calibration  value  exceeds  the  sampling 
system  bias  specification,  then  the  run  is 
considered  invalid.  Repeal  both  the  analyzer 
calibration  error  check  procedure  (Section 
6.3)  and  the  sampling  system  bias  check 
procedure  (Section  6.4)  before  repeating  the 
run. 

7.4.2  If  both  the  zero  and  upscale 
calibration  values  are  within  the  sampling 
system  bias  specification,  then  use  the 
average  of  the  initial  and  final  bias  check 
values  to  calculate  the  gas  concentration  for 
the  run.  If  the  zero  or  upscale  calibration  drift 
value  cMceedi  the  drift  limits,  based  on  the 
difference  between  the  sampling  system  bias 
check  responses  immediately  before  and 
after  the  run,  repeal  both  the  analyzer 
calibration  error  check  procedure  (Section 
6.3)  and  the  sampling  system  bias  check 
procedure  (Section  6.4)  before  conducting 
additional  runs. 


7.5    Interference  Check  (if  performed). 
After  completing  the  run,  record  the  Tmal  dry 
gas  meter  reading,  meter  temperature,  and 
barometric  pressure.  Recover  and  analyze  the 
contents  of  the  midget  impingers,  and 
determine  the  SO:  gas  concentration  using 
the  procedures  of  Method  6.  (It  is  not 
necessary  to  analyze  EPA  performance  audit 
samples  for  Method  6.)  Determine  the 
average  gas  concentration  exhibited  by  the 
analyzer  for  the  ruif.  If  the  gas  concentrations 
provided  by  the  analyzer  and  the  modified 
Method  6  differ  by  more  than  7  percent  of  the 
modified  Method  6  result,  the  run  is 
iQvalidated. 

8.  Emission  Calculation. 

The  average  gas  effluent  concentration  is 
determined  from  the  average  gas 
concentration  displayed  by  the  gas  analyzer, 
and  is  adjusted  for  the  zero  and  upscale 
sampling  system  bias  checks,  as  determined 
in  accordance  with  Section  7.4.  The  average 
gas  concentration  displayed  by  the  analyzer 
may  be  determined  by  integration  of  the  area 
under  the  curve  for  chart  recorders,  or  by 
averaging  all  of  the  effluent  measurements. 
Alternatively,  the  average  may  be  calculated 
from  measurements  recorded  at  equally 
spaced  intervals  over  the  entire  duration  of 
the  run.  For  sampling  run  durations  of  less 
than  1  hour,  measurements  at  1-minute 
intervals  or  a  minimum  of  30  measurements, 
whichever  is  less  restrictive,  shall  be  used. 
For  sampling  run  durations  greater  than  1 
hour,  measurements  at  2-minute  intervals  or 
a  minimum  of  96  measurements,  whichever  is 
less  restrictive,  shall  be  used.  Calculate  the 
effluent  gas  concentration  using  Equation  6C- 
1. 


C„=(C-C.) 


Gtn  ~  tJo 


Eq,6C-l 
where: 
Cm  =  Effluent  gas  concentration,  dry  basis, 

ppm. 
C  —  Average  gas  concentration  indicated  by 

gas  analyzer,  dry  basis,  ppm. 
Co  =  Average  of  initial  and  final  system 

calibration  bias  check  responses  for  the 

zero  gas.  ppm. 
C„  =  Average  of  initial  and  final  system 

calibration  bias  check  responses  for  the 

upscale  calibration  gas.  ppm. 
Cro.  =  Actual  concentration  of  the  upscale 

calibration  gas.  ppm. 
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Figure  6C-1.  Measurement  system  schematic. 
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Figure  6C-5.  System  calibration  bias  and  drift 
data. 


Method  7E^Determination  of  Nitrogen 
Oxides  Emissions  From  Stationary  Sources 
(Instrumental  Analyzer  Procedure) 

1.  Applicability  and  Principle 

1.1  Applicability.  This  method  is 
applicable  to  the  determination  of  nitrogen 
oxides  (NO,)  concentrations  in  emissions 
from  stationary  sources  only  when  specified 
within  the  regulations. 

1.2  Principle.  A  gas  simple  is  continuously 
extracted  from  a  stack,  and  a  portion  of  the 
sample  is  conveyed  to  an  instrumental 
chcmiluminescent  analyzer  for  determination 
of  NO,  concentration.  Performance 
specifications  and  test  procedures  are 
provided  to  ensure  reliable  data. 

2.  Range  and  Sensitivity 

Same  as  Method  eC.  Sections  2.1  and  2.2. 

3.  Definitions 

3.1    Measurement  System.  The  total 
equipment  required  for  the  determination  of 
NO,  concentration.  The  measurement  system 
consists  of  the  following  major  subsystems: 

3.1.1  Sample  Interface.  Gas  Analyzer,  and 
Data  Recorder.  Same  as  Method  6C.  Sections 
3.1.1.  3.1.2.  and  3.1.3. 

3.1.2  NOt  to  NO  Converter.  A  device  that 
converts  the  nitrogen  dioxide  (NOi)  in  the 
sample  gas  to  nitrogen  oxide  (NO). 


3.2  Span,  Calibration  Gas,  Analyzer 
Calibration  Error,  Sampling  System  Bias, 
Zero  Drift,  Calibration  Drift,  and  Response 
Time.  Same  as  Method  eC,  Sections  3.2 
through  3.8. 

3.3  Interference  Response.  The  output 
response  of  the  measurement  system  to  a 
component  in  the  sample  gas,  other  than  the 
gas  component  being  measured. 

4.  Measurement  System  Performance 
Specifications 

Same  as  Method  SC.  Sections  4.1  through 
4.4. 

5.  Apparatus  and  Reagents 

5.1     Measurement  System.  Any 
measurement  system  for  NO,  that  meets  the 
specifications  of  this  method.  A  schematic  of 
an  acceptable  measurement  system  is  shown 
in  Figure  6C-1  of  Method  BC.  The  essential 
components  of  the  measurement  system  are 
described  below: 

5.1.1  Sample  Probe.  Sample  Line, 
Calibration  Valve  Assembly.  Moisture 
Removal  System,  Particulate  Filter,  Sample 
Pump,  Sample  Flow  Rate  Control  Sample 
Gas  Manifold,  and  Data  Recorder.  Same  as 
Method  6C,  Sections  5.1.1  through  5.1.9.  and 
5.1.11. 

5.1.2  NOi  to  NO  Converter.  That  portion 
of  the  system  that  converts  the  nitrogen 
dioxide  (NOi)  in  the  sample  gas  to  nitrogen 
oxide  (NO).  An  NO>  to  NO  converter  is  not 
necessary  if  data  are  presented  to 


demonstrate  that  the  NO]  portion  of  the 
exhaust  gas  is  less  than  5  percent  of  the  total 
NO,  concentration. 

5.1.3    NO,  Analyzer.  An  analyzer  based  on 
the  principles  of  chemiluminescence,  to 
determine  continuously  the  NO, 
concentration  in  the  sample  gas  stream.  The 
analyzer  shall  meet  the  applicable 
performance  specifications  of  Section  4.  A 
means  of  controlling  the  analyzer  flow  rate 
and  a  device  for  determining  proper  sample 
flow  rate  (e.g..  precision  rotameter,  pressure 
gauge  downstream  of  all  flow  controls,  etc.) 
shall  be  provided  at  the  analyzer. 

5.2  NO,  Calibration  Cases.  The  calibration 
gases  for  the  NO,  analyzer  shall  be  NO  in  Nt- 
Three  calibration  gases,  as  specified  in 
Sections  5.3.1  through  5.3  J.  of  Method  6C, 
shall  be  used.  Ambient  air  may  be  used  for 
the  zero  gas. 

6.  Measurement  System  Performance  Test 
Procedures 

Perform  the  following  procedures  before 
measurement  of  emissions  (Section  7). 

6.1  Calibration  Gas  Concentration 
Verification.  Follow  Section  6.1  of  Method 
6C,  except  if  calibration  gas  analysis  is 
required,  use  Method  7,  and  change  all  5 
percent  performance  values  to  10  percent  (or 
10  ppm,  whichever  is  greater). 

6.2  Interference  Response.  Conduct  an 
interference  response  test  of  the  analyzer 
prior  to  its  initial  use  in  the  field.  Thereafter, 
recheck  the  measurement  system  if  changes 
are  made  in  the  instrtunentation  that  could 
alter  the  interference  response  (e.g..  changes 
in  the  gas  detector).  Conduct  the  interference 
response  in  accordance  with  Section  5.4  of 
Method  20. 

6.3  Measurement  System  Preparation, 
Analyzer  Calibration  Error,  and  Sample 
System  Bias  Check.  Follow  Sections  6.2 
through  6.4  of  Method  6C. 

6.4  NO]  to  NO  Conversion  E^iciency. 
Unless  data  are  presented  to  demonstrate 
that  the  NO]  concentration  within  the  sample 
stream  is  not  greater  than  5  percent  of  the 
NO,  concentration,  conduct  an  NOi  to  NO 
conversion  efficiency  test  in  accordance  with 
Section  5.6  of  Method  20. 

7.  Emission  Test  Procedure 

7.1  Selection  of  Sampling  Site  and 
Sampling  Points.  Select  a  measurement  site 
and  sampling  points  using  the  same  criteria 
that  are  applicable  to  tests  performed  using 
Method  7. 

7.2  Sample  Collection.  Position  the 
sampling  probe  at  the  first  measurement 
point,  and  begin  sampling  at  the  same  rate  as 
used  during  the  system  calibration  drift  test. 
Maintain  constant  rate  sampling  (i.e..  ±10 
percent)  during  the  entire  run.  The  sampling 
time  per  run  shall  be  the  same  as  the  total 
time  required  to  perform  a  run  using  Method 
7,  plus  twice  the  system  response  time.  For 
each  run,  use  only  those  measurements 
obtained  after  twice  the  response  time  of  the 
measurement  system  has  elapsed,  to 
determine  the  average  effluent  concentration. 

7.3  Zero  and  Calibration  Drift  Test.  Follow 
Section  7.4  of  Method  6C. 

8.  Emission  Calculation 
Follow  Section  8  of  Method  6C. 

9.  Bibliography 


21172         Federal  BetUter  /  Vol  51.  Na  112  /  Wednesday.  lime  IX  1M6  /  Rufes  and  Regulations 


Fedeeat  R^teter  /  Vol  51>.  No.  112  /  Wednesday,  lune  11.  1986  /  Rules  and  Regrifttfaws        21173 


Same  «s  bibliography  of  Melhad  eC 

«  «  •  •  * 

|FR  Doc.  86-13148  Filed  &-10-«S:  ft4S  nn| 


40  CFR  Part  180 

(or(»  3M14SA:  Fm.-a0Z7-5) 


Technical  AmMfdiMnto  to  the 
PeftwHioii  and  Iwtwpcetolioo  of  Certain 
Raw  Agrteuitiiral  CommodWes 

A6ENCY:  Environmental  PtDtectian 
Agency  (EPA). 
ACTiaw.  itnal  rote. 


IM  I 


tv:  Tikis  document  amends  (1)  n 
CFR  180.34(fK9)(vi)(A)  on  le^me 
vegetables  (succuinit  or  dried)  group  by 
expanding  the  raw  agricultural 
commodities  listing  to  include  Inpines 
and  (2)  40  CFR  180.1(h)  by  expanding  the 
deFinition  of  the  general  category  of  the 
raw  agricultural  conunodity  "beans"  to 
also  include  the  Lupinus  spp.  These 
amendments,  which  will  clarify  and 
update  the  current  definition  of  beans, 
were  submitted  by  the  Interregional 
Research  Protect  No.  4  (IR-4). 
EFFECrrvc  iMTEr  Effective  on  lone  11. 
1986. 

AOORESS:  Written  obiections.  identified 
by  the  document  control  number  (OPP— 
300145A).  may  be  submitted  to  the: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agraicy.  Rm.  3706,  401  M  St.. 
SW.,  Washington.  DC  2046a 
FOR  FUfTTHEft  INfORMATlOW  CONTACT: 

By  mail:  Jack  Housenger.  Emergency 
Response  and  Minor  Use  Section  (TS- 
787C].  Registration  Division, 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washington.  DC  20460. 

Office  location  and  telephone  number. 
Rm.  716B.  CM  «2. 1921ief£erson  Davis 
Highway.  Arlington.  VA  2220Z.  (703- 
557-1806). 

saPTLEMBrrAMV  mforimtiom:  B*A 

issued  a  proposed  rale,  published  ?n  the 
Federal  Register  of  April  16. 1986  151  FR 
12887).  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University.  New  Brunswick.  N)  00003. 
-  has  submitted  a  request  to  EPA  on 
behalf  of  Dr.  Robert  H.  iCnpeban. 
National  Director  and  the  IR-4 
Technical  Committee  proposing  to 
amend:  (1)  40CFR  180.34(f)(9K^KA)  by 
expanding  the  raw  agricultural 
coHnnedities  listing  to  include  lupinaain 
tfae  legume  v^gelaUes  (succulent  or 
diied)  group;  ^>ecifically  to  add,  "beans 
[Lupinus  spp.)  (includes  sweet  lupine, 
white  sweet  lupine,  white  lupine,  and 


grain  lupine)"  and  (2)  40  CFR  180.1(h)  by 
expanding  the  definition  of  the  general 
category  of  the  raw  agricultural 
commodity  "beans"  in  column  A  by 
induding  'Lupinus  spp.  (sweet  lupine, 
white  sweet  Ittpine.  white  lupine,  and 
grain  Itttnne]**  in  tke  corresponding 
specific  caw  agricnltuial  commodities 
Hst  in  coivran  B. 

There  were  na  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  date  submitted  and  r^vant 
information  in  support  of  the 
amendments  have  been  evaluated  and 
di8c:us«ed  in  the  proposed  rulemaking. 
Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  amendments  woold  protect  the 
pubhc  health.  Therefore  the 
amendments  are  estabtisiied  as  set  forth 
below. 

Any  person  adversely  affected  by  6)i8 
regulation  may,  within  30  days  after 
publication  of  this  docuaaent  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regnlation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure.  Agricultural  Commodities 
Pesticides  and  pests. 

Dated:  May  30, 1986. 
D— gill  P.  Caapt 
Acting  Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-(AMENDED1 

1.  The  aathority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  3401. 

2.  Section  180.1(h)  is  amended  by 
revising  the  hst  of  specific  raw 
agricultural  commodities  under  column 
B  for  the  general  category  "Beans"  in 
column  A  to  read  as  follows: 

§  isai    Oeflnmons  and  mterpretatioas. 

*        *        *        «        * 

(h)  •  *  *^ 


.  Qem 


■^  trtMk  p«M,   gwtoaw»  beans): 

tf^    lirlnrlino    sweet    lupine,    whrte 
_  ..pvw,  «iNI»  hjpme.  and  gram  lopine). 

pnastota  sw  (nctudrng  kidney  beans,  lama 
bear*,  ■^ng  beans  navy  beans  pmlo  beans, 
snap  beans,  and  waxtwanai.  t^ica  laba  (teoad 
baan*.  lava  beans);  Vigna  spp  (mduAng  aspar- 
agus beans,  bkckeyed  peas  an«  ontpaas): 


3.  Section  180.34  is  amended  by 
revising  paragraph  (fK9Kvi)(A)  to  read 
as  followr 

§  180.34    Tests  on  the  amount  of  residue 
remaining. 


(0  *  *  * 

(9)  *   *   * 

(vi)  *  *  * 

(A)  Commodities.  Beans  (Phoseohs 
spp.)  (includes  adzuki  beans,  field 
beans,  kidney  beans,  lima  beans,  moth 
beans,  mung  beans,  navy  beans,  pinto 
beans,  rice  beans,  runner  beans,  snap 
beans,  tepary  beans,  urd  beans,  wax 
beans);  beans  [Lupinus  spp.)  (includes 
sweet  lupine.  White  sweet  lupine,  white 
lupine,  and  grain  lupine);  beans  [Vigna 
spp.)  (includes  asparagus  beans,  black- 
eyed  peas,  catjang,  Chinese  longbean. 
cowpeas,  Crowder  peas,  southern  peas, 
yardlong  beans);  broad  beans  (Fava* 
beans)  [Vicia  faba);  chick  peas 
(garbanzo  beans)  [Cicer  arietinum);  guar 
[Cyamopsis  tetragonoloba\i  jackbean 
(sword  bean)  [Canavalia  ensiformis); 
lablab  beans  (hyacinth  bean)  [Dolichos 
lablab];  lentils  [Lens  esculenta);  peas 
[Pisum  spp.)  (includes  garden  peas,  fieU 
peas,  stigar  peas);  pigeon  peas  [Cajcmus 
caj'an];  soybeans  [Glycine  max]; 
*        •        •        •        ♦ 

[FR  Doc.  86-12882  Filed  6-10-86  ac4&  a«J 
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40CFRPart1«0 

IPP  5E3291/5E3292/RB39;  FTO.-382B-61 

Pesticide  Tolerances  for  Carbaryf 

agency:  Envirorunental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

StiMMAWY.  This  rule  establishes 
tolerances  for  residues  of  the  insecticide 
carbaryl  in  or  on  the  raw  agricultural 
commodities  crop  group  pome  fruits  and 
avocados.  This  regulation,  toestablish 
maximum  permissible  levels  for  residues 
of  carbaryl  in  or  on  the  commodities, 
was  requested  in  petfUons  submitted  by 


the  Interregional  Research  Preject  No.  4 

(IR-4). 

EFFECTIVE  DATE:  Effective  on  Jtine  11, 

1986. 


40  CFR  Part  180 


L  Written  objections,  identified 
by  the  daeument  control  number  [PP 
5E329l/^Ea292/-R89»f,  may  be  submitted 
to  the:  Hearing  CTerk  (A-TIO), 
Environmental  Protection  Agency.  Rm. 
3708.  401  M  SL.  SW..  Washington.  DC 
204150. 
FOR  FURTHER  mRMuaamoM  contact: 

By  mail:  jack  Housenger.  Ewergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  ST.,  SW.,  Washington,  DC  20460. 

Office  location  and  tefephone  number: 
Rm.  716B,  CM  #2. 1921  Jefferson 
Davis  Highway,  Arfington,  VA  2ZZ0Z. 
(703-557-1806). 

SUPPtBHENTAIIV  INFOMNATIOMr  EPA 

issued  a  proposed  rule,  publiehed  in  the 
Federal  Register  of  April  23.  ISffi  (51  FR 
15353),  which  announced  that  the 
Interregional  Research  Project  Wo.  4  (IR- 
4),  New  Jersey  AgricuFturaF  Experiment 
Station,  P.O.  %x  231.  Rutgers 
University,  New  BVunswick,  N7  08009, 
submitted  pesticide  petitions  SS3291  and 
5E3292  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4  Project 
and  the  Agricuftural  Experiment  Station 
of  California  proposing  the 
establishment  of  tolerances  for  residues 
of  the  insecticide  carbaryl  (l-aaphthyl 
A^-methyi-cartiama**)  in  or  on  the  raw 
agricultural  commodities  pome  fruits 
group  (PP  5E3291}  aiui  avocados  (FP 
5E3292)  at  10  parts  per  milGon  (ppm). 
Tolerances  are  currently  established  for 
residues  of  the  insecticide  carbaryl  (1- 
naphthyLN-methylcarbeiBate)  including 
its  hydrolysis  prodnct  1-aaphthoL 
calculated  as  Vnaphthyl  AT- 
methylcarbamate  at  lOiftppm  in  or  on 
the  representative  commodities  of  the 
pome  fruit  group,  apples  and  pears. 

There  were  do  commertts  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  and  other  relevant 
information  have  been  evaluated  and 
discussed  in  the  proposed  rulemaking. 
Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  wcnitd  protect  the  public 
health.  Therefore  the  tolerances  are 
estahlished  as  set  forth  belbw. 

Any  person  adversely  affected  by  this 
regulation  may,  wCliUo40d»ys  after 
publication  of  this  docuanent,  in  the 
Federal  Register.  Die  written  obfectiens 
with  the  Hearing  Clerk,  at  U|&  address 
given  above.  Stuch  objection  should 
specify  the  provisions  of  the  regulation 
deemed'objectionable  and  the  grounds 


for  the  objections.  If  a  hearing  is 

requested,  the  objections  must  state  the 

issues  for  the  hearing  and  the  grounds         ITJP  3E286V  5E32a5/»«3S;  FRL-3027-4J 

for  the  objections.  A  hearing  will  be 

granted  if  the  objections  are  supported 

by  grounds  legally  sufficient  to  justify 

the  relief  sought. 

The  Office  of  Management  and  Budget/ 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


List  of  Sub)ects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated  May  30, 198S. 
Douglas  D.  Campt, 

Actir^g  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  foUews: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.169  is  amended  by  (1) 
removing  the  commodities  apples  and 
pears  from  the  table  in  paragraph  (a);  (2) 
revising  paragraph  (d).  and  (3)  adding 
paragraph  (e)  to  read  as  follows: 

§180.168    Carbaryl;  totarances  for 


(a) 


Apples  (Removetfl .. 


Peais  [RamooaiX.. 


10.0  tBemoved} 


1O.0  [Remoyodl 


(d)  Tolerances  are  established  for 
residues  of  the  insecticide  carbaryl  (1- 
naphfhyl  /V-methylcarbamate)  hi  or  on 
the  fbllowfng  raw  agricultural 
commodities: 


Pmeapptas... 
PomelniKs.. 


Parts  paf 


20 

10.0 


(e)  Tolerances  with  regional 
registration  are  established  for  the 
insecticide  carbaryl  (1-napthyl  M- 
methylcarbamate)  in  or  on  the  following 
raw  agricultural  commodities. 


Avocados.. 


too 


(PR  Doc.  86-12886  Filed  6-l&-8e:  R-45  amf 
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Pesticide  Tolerances  for  Permethrin 

AGENCY:  Environmental  Proteclior 

Agency  lEPA). 

action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  insecticide  permethrin  and  the  sum 
total  of  its  metabolites  in  or  on  the  raw 
agricultural  commodities  cantaloupes 
and  pumpkins.  The  regulation,  to 
establish  maximum  permissible  levels 
for  residues  of  permethrin  in  or  or  the 
commodities,  was  requested  in  petitions 
submitted  by  the  Interregional  Research 
Project  No.  4  CIR-4). 

EFFECnvc  OAtTE:  Effective  on  June  11, 
1986. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number  (PP 
3E286-1,  5E3225/R8351,  may  be  submitted 
to  the  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708.  401  M  St..  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACr. 
By  mail:  Jack  Housenger.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716B,  CM  «2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22022  (703- 
557-1806). 
SUPPI.EMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  April  16, 1986  (51  FR 
12885).  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  Rutgers 
University,  New  Brunswick.  NJ  08903. 
has  submitted  the  following  pesticide 
petitions  (PP)  to  EPA  on  behalf  of  Dr. 
Robert  H.  Kupelian,  National  Director. 
IR-4  Project  and  the  name  Agricultural 
Experiment  Stations.  The  petitions 
requested  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  propose 
the  establishment  of  tolerances  for  the 
combined  residues  of  the  insecticide 
permethrin  l{3-phenoxyphenyl)methyl  3- 
(2,2-dichk)roethenyl)-2.2-dimethyl- 
cyctopropane  carboxylate]  and  its 
metabolites  3-(2.2-dichloroethenyl)-2.2- 
dimethylcyclopropane  carboxylic  acid 
(DCVA)  and  (3-phenoxyphenyl) 
methsmol  (3-l'BA)  calculated  as  parent, 
in  or  on  the  given  commodities: 
1.  PP3E2861.  On  behalf  of  the 
Agricultural  Stations  of  Illinois  and 
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Puelto  Rico  in  or  on  pumpkins  at  2.0 
parts  per  million  (ppm). 

2.  PP  5E3225.  On  behalf  of  the 
Agricultural  Stations  of  California, 
Florida,  Indiana.  New  York,  Oklahoma, 
and  Texas  and  the  U.S.  Department  of 
Agriculture  in  or  on  cantaloupes  at  2.0 
ppm.  The  petition  was  later  amended  to 
propose  3.0  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  a  fmal  rule 
document  on  permethrin,  published  in 
the  Federal  Register  of  October  13, 1982 
(47  FR  45008).  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerances  would 
protect  the  public  health.  Therefore  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  ob)Vtions 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be     » 
granted  if  the  objections  are  supported 
by  the  grounds  legally  sufficient  to 
justify  the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  May  30. 1986. 
Douglas  D.  Campt, 
Acting  Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.378(b)  is  amended  by 
adding,  and  alphabetically  inserting,  the 
following  commodities  to  read  as 
follows: 

§  180.378    PcnTMthrin;  tolerancM  for 
rcsidiMB. 


(b)* 


CofTwnodWcs 


Pwtsper 


§  73.202    Table  of  Allotments. 

*  •  e  •  * 

(b)  *  *  • 


Cantaloupe*.. 

PucnpUns 


3.0 
^0 


|FR  Doc.  86-12888  Filed  6-10-88;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  85-176;  RM-4934] 

Radio  Broadcasting  Services;  Tawas 
City,  Ml 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. ___^ 

summary:  This  action  substitutes  FM 
Channel  284C2  for  Channel  284A  at 
Tawas  City,  Michigan,  and  modifies  the 
license  of  Station  WKIC(FM)  to  refiect 
the  new  channel,  in  response  to  a 
petition  filed  by  Carroll  Enterprises,  Inc. 
The  new  channel  could  provide  a  first 
wide  area  coverage  channel  to  the 
community.  With  this  action,  the 
proceeding,  is  terminated. 
EFFECTIVE  DATE:  July  14, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  (202)  634-6530. 
SUPPI.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  85-176. 
adopted  May  22. 1986,  and  released  June 
5, 1986.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  Part  73  is  amended  as  follows: 

1.  The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  47  U.S.C.  154.  303. 

2.  Section  73.202(b)  is  amended  by 
revising  the  following  entry: 


Ctiy 

ChannalNo. 

Tawas  CMy.  Ml .... 

2S9A.2S4C3 

Ralph  A.  Haller, 

Acting  Chief,  Policy  and  Rules  Division  Mass 
Media  Bureau. 

[FR  Doc.  86-13140  Filed  6-10-86;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  84-719;  RM-4691  ] 

Radio  Broadcasting  Services;  Detroit 
Lakes,  MN 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  allots  FM 
Channel  236  to  Detroit  Lakes. 
Minnesota,  and  modifies  the  license  of 
Station  KVLR  to  reflect  Channel  236,  at 
the  request  of  Knutson-Leighton,  Inc., 
licensee  of  Station  KVLR.  Supporting 
comments  were  filed  by  petitioner.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  July  11, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  (202)  634-6530. 
SUPPl£MENTARY  INFORMATION:  This  isa 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  84-719,  adopted 
May  22, 1986,  and  released  June  4, 1986. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Wtshington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  Part  73  is  amended  as  follows: 
PART  47- [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  47  United  States  154,  303. 

2.  Section 73.202(b)  is  amended  by 
revising  the  following  entry: 

§73.202    tJI^  Of  allotments. 


(bl*  *  ' 

"» 

Channel 
No 

DMroU  lAkaik  MR 

236 

Mark  Lipp, 

Chief,  Allocations  Branch,  Mass  Media 

Buretm. 

(FR  Doc.  86-13139  Filed  »-10-86:  8.4S  amj 
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47  CFR  Part  §7 

AnMrteuff  Radio  Service;  Deletion  of 
Reference  to  Amateur  Stations  Having 
Call  Signs  Prefixed  by  the  Letters 
"WR" 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SWNMARY:.'l1iis  docnment  ieiiiu»es  from 
the  rates  a  reference  to  amateur  stations 
having  call  signs  prefixed  \xf  th«  letters 
"WR".  Thre  action  is  necessary  because 
the  licenses  of  aB  stations  in  tfits 
category  have  expired.  The  effect  of  the 
rule  afiwndmeRt  is  to  remove  an 
obsolete  provistm  in  the  rules. 
DATE:  This  rule  amendment  is  effective 
June  11, 1986. 

ADDRESS:  Federal  Communications 
Commissipn,  19iaM  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  T.  Small,  Private  Radio  Bureau, 
Washington,  DC  20554.  (202)  632-^64. 
SUPPLEMENTARY  IMFORMATtOM: 

Ortfer 

Ado^edi  May  M.  1086. 
BeFeased:  fune  2. 1986. 

bi  theaMtterofaraesdinent  o<i>»t  97. 
Amateur  Radio  Serrice  rales  to  Delete 
Reference  to  Aanteer  Stations  Having 
Calk  Signs  Prefixed  by  tke  letters  "WR". 

1.  This  Oeder  araenda  P«l  97  bjf 
deleting  tbe  parenthetical  reference  in 
S  97.8<l(d)tl)  to  anaateur  stations  having 
caU  sip»  pecfixed  by  ^e  Letters  "WR '. 

2.  In  the  Commission's  SefMmd  Report 
and  Order,  adopted  March  22. 1978,  in 
Docket  No.  21135.  FCC  78-211,  f43  FR. 
15325:  April  12. 1978^  ii  was  ocdertd  that 
licenses  for  amateur  lepBatei  siations 
not  be  renewed.  Such  stations  had  been 
assigned  call  signs  having  the  prefix 
"WR".  Since  the  licenses  of  all  repeater 
stations  have  now  expiscd  we  aac 
deleting  Ike  reference  to  tlKnu  An 
amateur  station  now  indicates  it  is  in 
repeater  operation  by  appending  a 
suitable  identirier  at  the  end  of  tlw 
station  call  sign  during  •totton 
identification.  See  §97.84(d)(l). 


3.  Since  these  amendments  clarify  our 
rules  and  are  non-substantive,  the  notice 
and  comment  provisioas  and  the 
effective  date  requirements  of  the 
Administrative  Procedure  Act  are  not 
ap{dieaUe 

4.  Authority  for  this  actien  is 
contained  in  sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended  (47  U.S.C.  1540)  and  303(r)). 
and  S  0.231(d)  of  the  Commission's 
Rules  (47  CFR  0.231(d)). 

5.  Accordingly,  it  is  ordered,  that  Part 
97  of  the  Commission's  Rules  (47  CFR 
Part  97)  is  amended  as  set  forth  below. 

List  of  Subjects  in  47  CFR  Part  97 

Call  signs.  Radio. 
Federal  CommunicatioiiA  Conunission. 
Edwaidl-MinkeL 
Managia^Direstor. 

PART  97-tAMENOEDI 

Part  97  of  Chapter  I  of  Title  V  of  the 
Code  of  Federal  Regulations  is 
amended,  a«  follows: 

1.  The  authority  citation  fot  Part  97 
continues  t»  read: 

Autliorityi  48  Stat.  1008. 1082.  as  amended; 
47  U.S.C.  154,  303.  Interpret  or  appty  46  Stat. 
1064-lOSB,  1081-1185,  as  amende*  47  U.S.C. 
151-136,  301-609,  unless  otherwise  Rated. 

§97.84    lAmandedl  ^ 

2.  Section  97.84(dUl)  is  amended  by 
removing  the  parentheticsrl  sentence  at 

the  end  thereoL 

[FR  Ctec  86-13132  FHted  S-lO-BOt  8r45  am) 
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GENERAL  SERVICES 
ADMHUSTRATIOM 

48  CFR  Part  50t 
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core  training  retjwed  for  the  warrant 
levels  described  below.  To  qualify  for 
an  intermediate  level  warrant,  a 
candidate  must  complete  the  basic  and 
intermediate  level  training.  A  candidate 
must  complete  the  basic  intermediate, 
and  senior  level  training  in  order  to 
qualify  for  a  senior  level  warrant. 
Supervisors  are  responsible  for 
providing  their  employees  with  advice 
and  assistance  necessary  to  complete 
this  required  training.  Mandatary 
training  includes  the  followmg  general 
topics  as  a  minimum: 
*        *        ^        •        • 

FOR  FURTHER  INFORMATION  CONTMCT: 

Ms.  Ida  Ustad,  Office  of  GSA 
Acquisition  PoHcy  and  Regulations  (VP), 
(202)  56S-1224. 

Dated:  May  28. 1986. 
Richard  H.  Hopf.  HI. 
Acting  Associate  Administrator  for 
Acquisition  Policy. 

(FR  Doc.  86-13175  Filed  8-10-86:  8:45  amJ 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atntospheric 
Administration 

SO  CFR  Part  661 

[Dodcet  No.  60477-60771 

Ocean  Salmon  Fiattecies  Off  tt>e 
Coasts  Of  WastUitgton,  Oregon,  and 
Cattfomia 

agency:  National  Marine  Fisheries 
Service  (MMFSJ.  NOAA.  Commerce. 
ACTION:  Notice  of  closure. 


'•  AdmlnisttvHeii 
ActjulaiMoN  Rejulrtlon;  CoffecHew 

AGENCY:  Onice  of  Acquisition  Policy, 

GSA. 

ACriONc  Final  ritk;  cnnection. 

summary:  In  FR  Doc.  86-9856  on  Page 
16089  in  the  issne  of  Tuesday,  May  6, 
1986,  mafce  the  foflowing  correction: 

501.60»-2    (Cocradsdi 

In  the  third  coboaa.  pnra^apit  (c)(3) 
eC  tbe  section  entitled  "Mcmdatory 
training  reqaJfeaeiMS  for  cvmtrocting 
officer  caadidatn, "  is  cut  reeled  In  read 
asfoilowsc 
•         ****- 

(3)  Mtaidblopy  training  nqmrements 
far  contmcting  ttffieer  ctimdidotes.  A 

candidate  must  complete  the  minimum 


SUMMARVr  The  Secretary  of  Commerce 
(Secretary)  annonnces  ttie  closure  of  the 
iron-Indian  cotTHnerriel  sahrran  fishery 
in  the  fishery  conservation  zone  (FCZ) 
from  Sisters  Rocks,  Oregon,  to  Chetco 
Pomt,  Ore^m,  »t  midnight  )iine  8. 1986, 
to  ens<ne  tfaat  the  cynook  salmon  quota 
is  not  exceeded.  The  Director. 
Nortiiwest  Region.  NMFS  (Regional 
Director),  has  determined  in 
consollation  with  ^  Qregoa 
Department  of  Fisk  and  Wiktt^ 
(ODFW)  that  the  commercial  Tisbery 
quota  of  7,500  chinook  salmon  for  the 
area  will  be  reached  by  midnight  fune  6, 
1986.  This  action  is  intended  to  ensure 
conservation  of  chinook  salmon. 
dates:  Closure  of  the  FCZ  from  Sisters 
Rocks,  Oregon,  to  Chetco  Point,  Oregon, 
to  commercial  salmon  fishing  is  effective 
at  2400  hours  Pacific  Daylight  Time  lune 
6. 1986. 

ADDRESSES:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten,  Regional 
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Director,  Northwest  Regional  Office, 
NMFS.  BIN  ClSTOa  7600  Sand  Point 
Way,  NE..  Seattle,  WA  98115-0070. 
Information  relevant  to  this  notice  has 
been  compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolland  A.  Schmitten  (Regional 
Director).  206-526-6150. 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  Part  661  specify  at 
S  661.21(a)(1)  that:  "When  a  quota  for 
the  commercial  or  the  recreational 
fishery,  or  both,  for  any  salmon  species 
in  any  portion  of  the  fishery 
management  area  is  projected  by  the 
Regional  Director  to  be  reached  on  or  by 
a  certain  date,  the  Secretary  will,  by 
publishing  a  notice  in  the  Federal 
Register  under  S  661.23,  close  the 
commercial  or  recreational  fishery,  or 
both,  for  all  salmon  species  in  the 
portions  of  the  fishery  management  area 
to  which  the  quota  applies  as  of  the  date 
the  quota  is  projected  to  be  reached." 

Management  measures  for  1986  were 
published  on  May  5, 1986  (51  FR  16520). 
The  1986  non-Indian  commercial  fishery 
for  all  salmon  species  except  coho  from 
Sisters  Rocks  to  Chetco  Point  was 
established  as  May  1  through  the 
earliest  of  June  7  or  attainment  of  a  7,500 
Chinook  salmon  quota.  Based  on  the 
best  available  information,  the  non- 
Indian  commercial  fishery  catch  in  the 
area  is  projected  to  reach  the  7,500 
Chinook  salmon  quota  by  midnight  June 
6, 1986.  The  Secretary  therefore  issues 
this  notice  to  close  the  non-Indian 
commercial  fishery  in  the  FCZ  from 
Sisters  Rocks  to  Chetco  Point  effective 
midnight  Jtme  6, 1986.  This  notice  does 
not  apply  to  other  salmon  fisheries 
which  may  be  operating  in  other  areas 
or  to  other  fisheries  in  the  same  area. 

The  Regional  Director  consulted  with 
the  Director  of  ODFW  regarding  this 
closure.  The  Director  of  ODFW  has 
confirmed  that  Oregon  will  close  the 
non-Indian  commercial  fishery  in  State 
waters  adjacent  to  this  area  of  the  FCZ 
effective  midnight  June  6. 1986. 

Other  Matters 

This  action  is  taken  under  S  661.23 
and  is  in  compliance  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  681 

Fisheries,  Fishing,  Indians. 


Dated:  June  6, 1986. 
CamMO  |.  BloiMfin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
(PR  Doc.  86-13160  Filed  6-6-86;  3:38  pmj 
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50  CFR  Part  672 

[Dodiet  No.  41276-4176] 
Qroundfisti  of  the  Qutf  of  Alaska 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

summary:  The  Director,  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  share  of  the 
sablefish  optimum  yield  (OY)  allocated 
to  pot  gear  in  the  Western  Regulatory 
Area  of  the  Gulf  of  Alaska*has  been 
achieved.  A  closure  of  the  fishery  for 
sablefish  by  pot  gear  on  June  9, 1986,  is 
necessary  to  limit  the  harvest  of 
sablefish  by  pot  gear  to  the  25  percent  of 
the  OY  that  is  permissible  by  Federal 
law  in  this  district.  This  closure  is  a 
management  measure  intended  to 
allocate  the  sablefish  resource  between 
hook-and-line,  trawl,  and  pot  gear  in  the 
Western  Regulatory  Area  as  required  by 
current  regulations  implementing  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
DATES:  This  notice  is  effective  at  noon, 
Alaska  Daylight  Time,  June  9, 1986,  until 
midnight,  Alaska  Standard  Time, 
December  31. 1986.  Public  comments  are 
invited  on  this  closure  until  June  24. 
1988. 

ADDRESS:  Comments  should  be  sent  to 
Robert  W.  McVey,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  1668,  Juneau,  AK 
99802.  During  the  15-day  comment 
period,  the  data  upon  which  this  notice 
is  based  will  be  available  for  pubhc 
inspection  during  business  hours  (8:00 
a.m.  to  4:30  p.m..  Monday  through 
Friday)  at  the  NMFS  Alaska  Regional 
Office,  Federal  Building,  Room,  453,  709 
West  Ninth  Street,  Juneau,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg  (Fishery  Management 
Biologist,  NMFS)  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The 
FMP,  which  governs  the  groundfish 
fishery  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  provides  for  inseason 
adjustments  of  fishing  seasons  and 
areas.  Regulations  at  {  672.22(a)  specify 
that  these  adjustments  will  be  made  by 


the  Secretary  of  Commerce  (Secretary) 
under  procedures  set  out  in  that  section. 

Section  672.2  defines  three  regulatory 
areas  of  the  Gulf  of  Alaska.  One  of  these 
is  the  Western  Regulatory  Area.  The  OY 
for  sablefish  in  this  area  is  2,850  metric 
tons  (mt).  Section  672.24(b)(1)  restricts 
the  take  of  sablefish  in  this  area  by  pot 
gear  to  25  percent  of  the  OY,  or  712  mt. 

Two  pot-fishing  vessels  have  fished 
for  sablefish  during  the  fishing  season, 
which  began  on  January  1, 1986. 
Landings  through  the  first  week  of  June 
1986  are  equal  to  the  712-mt  quota. 
Further  retention  of  sablefish  by  vessels 
fishing  with  pot  gear  after  noon  on  June 
9, 1986  is  prohibited.  This  closure  is  a 
management  measure  intended  to 
implement  the  allocation  of  the  sablefish 
resource  as  provided  for  by  Amendment 
14  to  the  FMP. 

This  closure  will  be  effective  when 
this  notice  is  filed  for  public  inspection 
with  the  Office  of  the  Federal  Register 
and  after  it  has  been  publicized  for  48 
hours  through  procedures  of  the  Alaska 
Department  of  Fish  and  Game.  Public 
comments  on  this  notice  of  closure  may 
be  submitted  to  the  Regional  Director  at 
the  address  above  for  15  days  following 
its  effective  date.  If  comments  are 
received,  the  necessity  of  this  closure 
will  be  reconsidered  and  a  subsequent 
notice  will  be  published  in  the  Federal 
Register,  either  confirming  this  closure's 
continued  effect,  modifying  if,  or 
rescinding  it. 

Other  Matters 

Allocation  of  the  sablefish  resource 
between  hook-and-line,  pot,  and  trawl 
gear  in  the  Western  Regulatory  Area  of 
the  Gulf  of  Alaska,  as  required  by 
Amendment  14  to  the  FMP,  and  the 
continued  health  of  that  resource  will  be 
jeopardized  unless  this  closure  takes 
effect  promptly.  NOAA,  therefore,  finds 
for  good  cause  that  advance  opportunity 
for  public  comment  on  this  notice  is 
contrary  to  the  public  interest  and  that 
its  effective  date  should  not  be  delayed. 

This  action  is  taken  under  §§  672.22 
and  672.24  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

(16  U.S.C.  1801  et  seg.] 
Dated:  June  6. 1986. 
Catmen  |.  Blondin, 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

|FR  Doc.  86-13159  Filed  6-6-m.  3:37  pm) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tt>e 
proposed  issuance  of  oiles  and 
regulations    The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
nraking  prior  to  tt>e  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  351 

Reduction  in  Force 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  new 
transfer  of  function  regulations  that 
would  revise  certain  procedures 
agencies  use  to  identify  employees  with 
a  transferring  function  in  situations 
when,  after  the  function  is  transferred 
from  one  competitive  area  to  another, 
the  remaining  functions  in  the  losing 
competitive  area  are  abolished.  These 
changes  would  assist  agencies  in 
properly  implementing  the  tranfer  of 
function  provisions  during  "sunset"  or 
comparable  shutdown  situations. 
COMMENT  DATE:  Written  comments  will 
be  considered  if  received  no  later  than 
August  11. 1986. 

ADDRESS:  Send  or  deliver  written 
comments  to  Richard  B.  Post,  Associate 
Director  for  Staffing,  Office  of  Personnel 
Management,  Room  6F08. 1900  E  Street, 
NW.,  Washington,  IX:  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Holum.  (202)  632-6817.  ■ 
SUPPLEMENTARY  INFORMATION: 

Background 

The  transfer  of  function  provisions 
found  in  Subpart  C  of  Part  351  of  this 
Title  are  derived  from  section  12  of  the 
Veterans'  Preference  Act  of  1944,  as 
■presently  codified  in  title  5  U.S.C.  3503. 
Chapter  351  of  the  Federal  Personnel 
Manual  (FPM)  contains  additional 
instructions  on  the  transfer  of  function 
provisions. 

Discussion  of  Proposed  Changes 

The  proposed  regulation  would — 
(1)  Add  S  351.302  (d)  and  (e)  to 
explain  longstanding  OPM  policy 
concerning  employees  who  decline  to 
transfer  with  their  function.  The  new 


S  351.302(d)  explains  that  the  losing 
competitive  area  must  use  adverse 
action  procedures  in  separating 
employees  who  choose  not  to  tranfer 
with  their  function  unless  the  losing 
competitive  area,  at  its  discretion  under 
§  351.302(e),  permits  these  employees  to 
compete  in  a  concurrent  reduction  in 
force. 

(2)  Revise  S  351.303(d)  to  change 
certain  provisions  applicable  to 
employees  who  spend  less  than  half 
their  work  time  on  a  function  that  is 
transferring  and  whose  grade  is  not 
controlled  by  the  duties  of  the 
transferred  function.  At  present  these 
employees  are  identified  with  the 
function  in  the  inverse  order  of  their 
retention  standing  so  that  employees 
with  higher  retention  standing  may 
remain  in  the  present  competitive  area. 
However,  if  the  remaining  functions  in 
the  losing  competitive  area  are 
abolished  after  the  function  is 
transferred  (as  in  a  "sunset"  situation], 
the  present  procedures  would  identify 
employees  with  the  lowest  rather  than 
the  highest  standing  for  continuing 
positions  in  the  gaining  competitive 
area.  The  revised  S  351.303(d)  adds  that 
if  the  inverse  retention  standing 
procedures  would  result  in  the 
separation  or  demotion  by  reduction  in 
force  at  the  losing  competitive  area  of 
an  employee  with  higher  retention 
standing  who  is  also  identified  with  the 
function  under  this  identification 
method,  the  losing  competitive  area 
identifies  competing  employees  for 
transfer  in  the  order  of  their  retention 
standing.  The  new  procedure  is 
consistent  with  variations  to  the  present 
S  351.303(d)  that  OPM  granted  to  the 
Civil  Aerononautics  Board  and  the 
Office  of  Surface  Mining  of  the 
Department  of  Interior.  (For  reference, 
see  FPM  Bulletins  351-29  dated  July  29, 
1981.  and  351-31  dated  November  17, 
1981.)  Finally,  the  revised  S  351.303(d) 
clarifies  longstanding  OPM  policy  that 
under  this  general  procedure  of 
identifying  employees  with  a 
transferring  function  the  losing 
competitive  area  only  identifies  the 
actual  number  of  employees  it  needed  to 
perform  the  function. 

(3)  Revise  9  351.303(e)  to  clarify  that 
the  losing  competitive  area  may  permit 
employees  in  other  competitive  areas  to 
volunteer  for  transfer  with  the  function 
as  long  as  no  competing  employee  who 
would  otherwise  have  the  right  to 


transfer  would  be  separated  or  demoted 
solely  because  the  volunteer  transferred 
in  place  of  him  or  her. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  applies  only  to 
Federal  agencies. 

List  of  Subjects  in  S  CFR  Part  351 

Administrative  practice  and 
procedures.  Government  employees. 

U.S.  Office  of  Personnel  Management 

Constance  Honter, 

Director 

Accordingly.  OPM  proposes  to  amend 
5  CFR  Part  351  as  follows: 

PART  351— REDUCTION  IN  FORCE 

1.  The  authority  citation  for  Part  351  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302.  3502,  3503; 
5  351.1005  also  issued  under  5  U.S.C.  3315. 

2.  Subpart  C  of  Part  351  is  revised  to 
read  as  follows: 

Subpart  C — Transfer  of  Function 

351^301     Applicability. 

351.302  Transfer  of  employees. 

351.303  Identification  of  positions  with  a 
transferring  function. 

Subpart  C— Transfer  of  Function 

S  351.301    AppUcal>i»ty. 

This  subpart  is  applicable  when  the 
work  of  one  or  more  employees  is 
moved  from  one  competitive  area  to 
another  as  a  transfer  of  function 
regardless  of  whether  or  not  the 
movement  is  made  under  authority  of  a 
statute.  Executive  order,  reorganization 
plan,  or  other  authority. 

§351.302    Transfer  of  employees. 

(a)  Before  a  reduction  in  force  is  made 
in  connection  with  the  transfer  of  any  or 
all  of  the  functions  of  a  competitive  area 
to  another  continuing  competitive  area, 
each  competing  employee  in  a  position 
identified  with  the  transferring  function 
or  functions  shall  be  transferred  to  the 
continuing  competitive  area  without  any 
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change  in  the  tenure  of  hM«r  ter 
employment. 

(b)  An  employee  whose  positron  Is 
transferred  under  this  subpart  solely  for 
liquidation,  and  who  is  not  identiried 
with  an  operating  function  specifically 
authorized  at  the  time  of  transfer  to 
continue  in  operation  more  than  60  days, 
is  not  a  competing  employee  for  other 
positions  in  the  competitive  area  gaining 
the  functi<M. 

(c)  Regardless  of  an  employee's 
personal  preference,  an  employee  has 
no  right  to  transfer  with  his  or  her 
function,  unless  the  alternative  in  the 
competitive  area  losing  the  fcmction  ia 
separation  or  demotion. 

(dl  Except  as  permitted  in  paragraph 
(e)  of  this  section,  the  losing  competitive 
area  must  use  the  adverse  action 
procedures  found  in  5  CFR  Part  752  in 
separating  an  employee  who  declines  to 
transfer  with  his  or  her  functiaa. 

(e)  The  losing  competitive  area  may, 
at  its  discretion,  include  employees  who 
decHne  to  transfer  with  their  function  as 
part  of  a  conc«rrent  redwrtion  In  force. 

§  351.303    IdentHication  of  positions  with  a 
transferring  function. 

(a)  The  competitive  area  losing  the 
function  is  responsible  for  identifying 
the  positions  of  competing  employees 
with  the  transferring  function.  Two 
methods  are  provided  to  tdeotify 
employees  with  the  transferring 
function: 

(1)  Identification  Method  One;  and 

(2)  Identification  Method  Two. 

(b)  identification  Method  One  mtist  be 
used  to  identify  each  position  to  which  it 
is  applicable.  Identification  Method  Two 
is  used  only  to  identify  positions  to 
which  Identification  Method  One  is  not 
applicable. 

(c)  Under  identitication  Method  One, 
a  competing  employee  is  identified  with 
a  transferring  function  if — 

(1)  The  employee  performs  the 
function  during  all  or  a  major  part  of  his 
or  her  work  time;  or 

(2)  Regardless  of  the  amount  of  time 
the  employee  performs  the  function 
during  his  or  her  work  time,  the  function 
performed  by  the  employee  includes  the 
duties  controlling  his  or  her  grade  or 
rate  of  pay. 

(d)  Identification  Method  Two  is 
applicable  to  employees  who  perform 
the  function  duriiig  less  than  half  of  their 
work  time  and  are  not  otherwise 
covered  by  Identification  Method  One. 
Under  Identification  Method  Two,  the 
losing  competitive  area  must  identify  the 
number  of  positions  it  needed  to  perform 
the  transferring  function.  To  determine 
which  employees  are  identified  for 
transfer,  the  losing  competitive  area 
must  establish  a  retention  register  in 
accordance  with  this  part  that  includes 


the  name  of  each  competing  employee 
who  performed  the  function.  Competing 
employees  listed  on  the  retention 
register  are  identified  for  transfer  in  the 
inverse  order  of  their  retention  standing. 
If  for  any  retention  register  this 
procedure  would  cesull  in  the  sepacatior 
or  demotion  by  reduction  in  force  at  the 
losing  competitive  area  of  any  employee 
with  higher  retention  standing,  the 
losing  competitive  area  ouist  identify 
competing  employees  on  that  register  for 
transfer  in  the  order  of  their  retention 
standing. 

(e](l]  The  competitive  area  losing  the 
function  may  permit  other  employees  to 
volunteer  for  transfer  with  the  fuoctioB 
in  place  of  employees  identified  under 
Identification  Method  One  or 
Identification  Meihod  Two.  However, 
the  competitive  area  may  pemit  these 
other  employees  to  volunteer  for 
transfer  only  if  no  competing  employee 
who  is  identified  for  transfer  under 
Identification  Method  Oae  or 
Identification  Method  Two  is  separated 
or  demoted  solely  because  a  volunteer 
transferred  in  place  of  him  or  her  to  the 
competitive  area  that  is  gaining  the 
function. 

(2)  If  the  total  number  of  pniployees 
who  volunteer  for  transferlexceeds  the 
total  number  of  employees  required  to 
perform  the  function  in  the  competitive 
area  that  is  gaining  the  function,  the 
losing  competitive  area  may  give 
preference  to  the  volunteers  with  the 
highest  retention  standing. 

(FR  Doc.  86-13164  Filed  6-10-88;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adtniniatration 

14  CFW  Part  71 

(Airspace  Oodtet  No.  «6-AWA-31 1 

Propoaed  Alteration  of  VOR  Federal 
Airways— Expanded  East  Coast  Plan 

AGENCY:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 

ACnOM:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
Federal  Airway  V-308  located  between 
Nottingham,  MD,  and  Hedge 
intersection.  NJ.  This  proposal  is  part  of 
the  Expanded  East  Coast  Plan  (EECP) 
that  is  designed  to  make  optimum  use  of 
limited  airsi>ace  along  the  east  ooast 
corridor.  This  proposed  airway  would 
be  used  as  a  primary  arrival  route  to 
Washington  National  Airport  from  the 
east  and  northeast  This  action  would 
reduce  enroute  and  terminal  delays, 
save  fuel  and  reduce  controller 


woriclaacLlfce  WBCPfn^md^tlbe 
implemented  in  several  segments  until 
complete. 

date:  Comments  must  be  received  on  or 
before  July  28. 1986. 
ADDRESSES:  Send  comments  on  the 
proposal. in  triplicate  kr  Director,  FAA. 
Eastern  Region,  Attention:  Manager,  Ah- 
Traffic  Division,  Docket  No.a8-AWA- 
31,  Federal  Aviation  Administration.  JFK 
International  Airport  The  Fitzgerald 
Fedeul  Building.  Jamaica.  NY  1143a 

The  official  docket  may  be  examined 
ia  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8.30  aun.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  IDC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffk 
Division. 

FOR  FURTHER  INFORMATtON  CO(«TACT: 
Lewis  W.  Still.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service. 
Federal  Aviation  Administratioo.  600 
Independence  Avenue,  SW., 
Washington.  DC  20S91;  telephone  (202) 
426^8626. 
SUPPLEAICNTARY  INFORaMTtOfC 

Comments  Invited 

Interested  partries  are  inrited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  devire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunenle  to 
Airspace  Docket  No.  86-AWA-31. "  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  dale 


for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRW's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-308  in  the  vicinity  of 
Nottingham,  MD,  and  Hedge 
intersection.  NJ.  Currently,  east  coast 
traffic  Hows  are  so  saturated  and 
compressed  in  the  New  York,  NY. 
metropolitan  area  that  substantial 
delays  are  experienced  daily.  To 
alleviate  this  congestion,  the  EECP 
would  provide  optimum  use  of  airspace 
along  the  heavily  traveled  coastal 
corridors  between  New  York  and 
Florida  and  reduce  departure/arrival 
delays  in  the  New  York  area.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2. 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979;  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  antcipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatgory  Flexiblity 
Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  VOR  Federal  airway. 


The  Proposed  Amendment 
PART  71-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10645;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 


$71,123    (Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-30e— {Amended) 

By  removing  the  words  "From  INT  Kenton. 
DE  217"  and  Sea  Isle.  NJ.  256*  radials.  via  Sea 
Islae;"  and  substituting  the  works  "From  INT 
Patuxent,  MD,  002*T(012"M)  and  Nottingham. 
MD.  07S*T(085'M)  radials:  Sea  Isle,  N|:" 

Issued  in  Washington  DC,  on  June  4, 1986. 
Daniel  |.  Peterson. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FR  Doc.  86-13086  Filed  6-10-86;  8:45  am) 
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14  CFR  Part  73 

(Airspace  Docket  No.  ASD  85-AWA-42] 

Proposed  Alteration  of  Prohibited 
Area  P-66  RancKo  del  Cielo,  Goleta, 
CA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description,  altitudes,  and  times  of 
designation  of  Prohibited  Area  P-66 
located  near  Goleta.  CA.  This  action 
will  provide  additional  prohibited  area 
airspace  over  the  F*resident's  residence 
for  security  purposes  as  requested  by 
the  U.S.  Secret  Service.  This  action  will 
prohibit  aircraft  flight  within  the 
designated  prohibited  area. 

DATE:  Comments  must  be  received  on  or 
before  July  28. 1986. 

ADDRESSES:  Send  comments  on  ttie 
proposal  in  triplicate  to:  Director.  FAA. 
Western-Pacific  Region.  Attention: 
Manager.  Air  Traffic  Division,  Docket 
No.  85-AWA-42.  Federal  Aviation 
Administration.  P.  O.  Box  92007. 
Woridway  Postal  Center.  Los  Angeles. 
CA  90009. 


The  official  docket  may  be  examined . 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 
Andrew  B.  Oltmanns,  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
426-3128. 
«  SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory  * 

decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  85- 
AWA-42."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
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Public  Affairs.  Attention:  Public 
Information  Center.  APA-430,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  or  by  calling 
(202)  426-8058.  Communicatioin  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Qrcular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendmeat  to  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  to 
alter  the  description,  altitudes,  and 
times  of  desi^ation  of  Prohibited  Area 
P-66  located  near  Golela.  CA.  The  U.S. 
Secret  Service  has  determined  there  is  a 
need  to  raise  the  ceiling  of  the 
prohibited  area  from  4,000  feet  MSL  to 
but  not  including  5.000  feet  MSL.  and 
expand  the  lateral  boundaries  of  the 
area,  to  enhance  the  level  of  security 
provided  the  President  while  he  is  in 
residence  at  Rancho  del  Cielo.  In  order 
to  minimize  the  impact  of  the  increase  in 
prohibited  airspace,  the  FAA  proposes 
to  subdivide  the  prohibited  area  into  P- 
66A  and  P-OBB.  P-66A  would  be  active 
on  a  continuous  basis  from  the  surface 
to  4.000  feet  MSL  P-66B.  which  would 
have  the  same  lateral  dimensions  as  P- 
66A.  would  be  activated  from  4,000  feet 
MSL  to  but  not  including  5,000  feet  MSL 
by  Notice  to  Airmen  (NOTAM)  only 
when  the  President  is  in  residence.  It  is 
estimated  by  the  U.S.  Secret  Service  that 
the  President  will  be  in  residence  at 
Rancho  del  Cielo  approximately  48  days 
a  year. 

When  P-66B  is  acUvated  by  NOTAM 
the  following  aeronautical  procedures 
will  be  amended: 

1.  Lompoc  departure  would  require  a 
5.000  feet  mean  sea  level  (MSL) 
minimum  crossing  altitude  (MCA)  at  the 
Gaviota.  CA.  (GVO)  very  high  frequency 
omni-directional  radio  range  and 
tactictd  air  navigational  aid  (VORTAC). 

2.  Lompoc  nondirectional  radio 
beacon  (NDB)  NDB-B  approach 
procedure— route  from  GVO  VORTAC 
to  Perls  Intersection  would  be  increased 
from  3,900  feet  MSL  to  5,(XW  feet  MSL 

3.  Lompoc  very  high  frequency  orani- 
direcliooal  radio  range /distance 
measuring  equipment  (VOR/DME) 
VOR/DME — ^A  approach  procedure — 
route  from  GVO  VORTAC  via  the  GVO 
278*  radial/5  OM£  would  be  increased 
from  4,000  feet  MSL  to  5,000  feet  MSL. 

4.  Santa  Maria  localif er  (LOC)  LOC/ 
DME  BC-A  approach  procedure — route 
from  GVO  VORTAC  to  I-SMX  localizer 
would  be  increased  from  4.600  feet  MSL 
to  5.000  feet  MSL 


The  FAA  beHeves  that  aU  of  the 
procedures  listed  above  can  be 
amended  without  significantly  impacting 
aircraft  operations  in  the  vicinity  of  the 
GVO  VORTAC.  Section  73.93  of  Part  73 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  740066  dated 
January  2. 19ea 

The  FAA  has  determined  that  this 
proposed  regulation  only  involved  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  RegHlatoqr 
Policies  and  Procedures  {44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  trafHc 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Prohibited  areas. 
The  Proposed  Amendment 
PART  73— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
73  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  73)  as  follows: 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134«(a).  1354(a),  1510. 
1522:  Executive  Order  10654:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 

CFR  ii.ee. 


§71.93    (AuMMtodl 

2.  Section  73.93  is  amended  as  follows: 

P-66  Rancho  del  Cielo.  Goleta.  CA— 
(Removed) 

P-66A  Randio  del  Oelo.  Goleta,  CA-HN««v1 

Boundaries 

Beginning  at  lat.  34"34'00'  N.,  long. 
120°0600'  W.:  to  lat.  34'34'O0"  N..  long. 
120°0200'  W.:  lo  lat.  34*31'00'  N.,  long. 
120*0200'  W.:  to  lat.  34"3100"  N..  long. 
120*0600'  W.;  to  the  point  of  beginning. 

Designated  altitudes.  Surface  to  4,000  feet 
MSL. 

Time  of  designation.  Continuous. 

U«irg  agency.  Administrator.  FAA, 
Washington,  DC. 

P-«8B  Rancho  del  Cielo.  Goleta.  CA— (New] 

Boundaries 

Beginmng  at  lat.  34*3400'  N.,  loag 
120*06'00'  W.:  to  lat.  34*34'00'  N..  Un«. 


120"02'00*  W.4  to  lat.  34*3100-  N..  long. 
120*0200"  W.:  to  lat  34°3T0O'  N.  long. 
120°06'00"  W-  to  the  point  of  beginmng. 

Designated  alUludes.  4.000  feet  MSL  to  but 
not  including  5,000  feet  MSL. 

Time  of  designation.  By  NOTAM. 

Using  agency.  Admini»U-aK)c.  FAA, 
Washington,  DC. 

issued  in  Washington.  DC  on  June  5, 1M6. 
Daniel ).  Peterson 

Manager.  Airspace-Ruhs  and  Aeronauticai 
Information  Division. 
[FR  Doc.  86-13088  Filed  6-10-66:  8:45  am] 
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Federal  Highway  Administration 

23  CFR  Part  6S5 

[FHWA  Docket  No.  16-1 1  ] 

National  Standards  for  Traffic  Control 
Devices;  Revision  of  Manual  on 
Uniform  Traffic  Control  Devtees; 
Paaalng  and  No-Passing  Zone 
Standards 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Advance  notice  of  proposed 
amendments  to  the  Manual  on  Uniform 
Traffic  Control  Devices;  request  for 
comments. 


r:  The  FHWA  is  inviting 

comments  on  a  petrtwi  from  the  Center 
for  Auto  Safety  (CAS)  to  initiate 
rulemaking  to  revise  no-passing  zone 
standards.  If  adopted,  these  standards 
oould  be  incorporated  into  the  Manual 
on  Uniform  Traffic  Control  Devices 
(MUTCD).  The  MUTCD  is  incorporated 
by  reference  in  23  CFR  Part  655,  Subpart 
F  and  recognized  as  the  national 
standard  for  traffic  control  devices  on 
all  public  roads. 

date:  Comments  must  be  received  on  or 
before  July  20. 1987. 
ADDRESS:  Submit  written  comments, 
preferable  in  triplicate,  to  FHWA 
Docket  No.  86-11.  Federal  Highway 
Administration,  Room  4205.  HCC-10.  400 
Seventh  Street  SW..  Washington,  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a jn.  and  3:30  pjn. 
ET.  Monday  through  Friday.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard.  The 
MUTCD  is  available  for  inspection  and 
copying  as  prescribed  in.4S  CFR  Part  7. 
Appendix  D.  It  may  be  purchased  for 
$30.00  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  Stock  No. 
OS0^001-81001-«.  ^ 


FON  PURTHEII  mVOraMTtON  CONTACT: 

Mr.  Philip  O.  Russell.  Office  of  Traffic 
Operations.  (202)  426-0411.  or  Mr. 
Michael  |.  Laska.  Office  of  Chief 
Counsel.  (202)  426-0762,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Office  hours  are  irom  7:45  to  4:15  p.m. 
ET.  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  both  receives  and  initiates 
requests  for  amendments  to  the 
MUTCD.  The  MUTCD  presents  traffic 
control  device  (T(^)  standards  for  all 
streets  and  highways  open  to  public 
travel  regardless  of  type  or  class  or  the 
governmental  agency  having 
jurisdiction. 

The  MUTCD  fulfills  a  statutory 
responsibility  imposed  on  the  Secretary 
of  Transportation  in  sections  109(b), 
109(d),  and  402(a)  of  Title  23  of  the 
U.S.C.  and  delegated  to  the  Federal 
Highway  Administrator  in  49  CFR  1.48 
(b),  (c).  and  (n).  Generally.  23  U.S.C.  109 
authorizes  the  Secretary  to  develop, 
approve,  and  apply  standards  for  the 
construction  of  highways  in  which 
Federal  funds  participate.  Section  109(b) 
calls  for  standards  for  the  Interstate 
System  to  be  applied  "uniformly 
throughout  the  States."  SecUon  109(d] 
directs  the  Secretary  to  approve  only 
such  standards  for  "the  location,  form, 
and  character"  of  signs,  signals,  and 
marking  on  Federal-aid  highways  "as 
will  promote  the  safe  and  efficient 
utilization  of  the  highways."  Section 
402(a)  authorizes  the  Secretary  to 
promulgate  uniform  national  staiulards 
relating  to  "highway  design  and 
maintenance  (including  lighting, 
markings,  and  surface  teatment),  traffic 
control,  vehicle  codes  and  laws, 
surveillance  of  tranic,"  etc.  for  use  on 
all  public  roads. 

This  advance  notice  is  being  issued  so 
that  interested  persons  and/or 
organizations  may  have  the  opportunity 
to  participate  in  the  consideration  of  this 
request  for  amendments  to  the  MUTCD. 
Based  upon  comments  received  in 
response  to  this  advance  notice  and 
upon  its  own  experience,  the  FHWA 
may  prepare  a  notice  of  proposed 
amendments.  Any  final  amendments 
which  result  from  that  action  will  be 
published  in  the  Federal  Register  and 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations. 

The  CAS  petition  acknowledges  that 
the  MUTCD  sets  forth  standards  for 
marking  passing  zones  on  existing 
highways.  However,  the  petition 
contends  that  these  standards  and  the 
policy  for  designing  new  or  redesigning 
existing  highways  found  in  the 
American  Association  of  State  Highway 


and  Transportation  Officials  (AASHTO) 
"Green  Book"  fA  Policy  on.  Geometric 
Design  of  Highways  and  Streets,  cl984), 
do  not  provide  enough  passing  sight 
distance  and  length  of  passing  zone  to 
provide  safe  completion  or  abortion  of  a 
passing  maneuver  by  all  passenger 
vehicles  and  trucks.  The  CAS  describes 
the  difference  between  the  MUTCD 
standards  and  the  AASHTO  "Green 
Book"  in  general  as  an  inherent 
operating  safety  discontinuity  and  not  a 
rational  interdependence. 

Copies  of  the  CAS  petition  will  be 
distributed  to  everyone  currently 
appearing  on  the  FHWA  Mailing  list  for 
MITTCD  Matters.  Those  wishing  to  be 
added  to  the  mailing  list  or  receive  a 
copy  of  the  petition  should  write  to  the 
FHWA.  Office  of  Traffic  Operations. 
HTO-21, 400  Seventh  Street  SW.. 
Washington,  DC  20590. 

Discussion  of  Problem 

The  basic  requirements  for  a  hi^way 
passing  zone  are  that  its  physical  length 
and  its  passing  sight  distance  exceed  the 
minimum  necessary  for  safe  passing  at  a 
range  of  traffic  speeds  which  is 
customary  and  reasonable  for  that  class 
of  roadw^.  Section  3B-3,  No-Passing 
Zone  Markings,  of  the  MUTCD  provides 
that:  Where  center  lines  are  installed, 
no-passing  zone  shall  be  established  at 
vertical  and  horizontal  curves  and 
elsewhere  on  two-  and  three-lane 
highways  where  an  engineering  study 
indicates  passing  must  be  prohibited 
because  of  inadequate  sight  distances  or 
other  special  conditions.  Section  3B-5, 
Warrants  for  No-Passing  zones  at 
Curves,  provides  thafc  A  no-passing  • 
zone  at  a  horizontal  or  vertical  curve  is 
warranted  where  the  sight  distance,  as 
defined  below,  is  less  than  the  minimum 
necessary  for  safe  passing  at  the 
prevailing  speed  of  traffic.  Passing  sight 
distance  on  a  vertical  curve  is  the 
distance  at  which  an  object  3.50  feet 
above  the  pavement  surface  can  just  be 
seen  from  a  point  3.50  feet  above  the 
pavement  The  passing  sight  distance  on 
a  horizontal  curve  is  the  distance 
measured  along  the  highway  centerline 
(or  right  hand  lane  line  of  a  three-lane 
highway)  between  two  points  3.50  feet 
above  the  pavement  on  a  line  tangent  to 
the  embankment,  cut  slope,  wall  or  other 
obstruction  that  blocks  the  view  on  the 
inside  of  the  ctirve.  Where  center  linfes 
are  installed  and  a  curve  warrants  a  no- 
passing  zone,  it  should  be  so  marked 
where  the  sight  distance  is  equal  lo  or 
less  than  that  listed  below  for  the 
prevailing  off-peak  85  percentile  speed: 
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The  mimimmn  length  of  a  passing 
zone  is  the  minimum  distance  between 
adjacent  no-passing  zones  in  which  a 
passing  maneuver  can  be  completed. 
Section  3B-4  of  the  MUTCD  states  that 
where  the  distance  between  successive 
no-passing  zones  is  less  than  400  feet, 
the  appropriate  no-passing  (one 
direction  or  two  direction)  should 
connect  the  zones.  While  not  labeled  as 
such  in  the  MUTCD.  for  all  practical 
purposes  this  represents  a  recommended 
minimum  length  passing  zone. 

The  minimum  passing  sight  distance 
used  in  placing  pavement  markings  is  a 
compromise  writhout  severely  impairing 
the  usefulness  (capacity)  of  the  highway. 
The  development  of  the  MUTCD 
minimum  passing  sight  distances  on 
which  to  base  pavement  markings  is 
shown  in  the  following  table. 
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Where 

m  =  Difference  in  speed  between  the  assumed 

design  speed  and  the  assumed  speed  of 

the  impeding  vehicle. 
Vo=The  assumed  speed  of  an  opposing 

vehicle  which  comes  into  view  just  when 

the  passing  maneuver  is  liegun. 
An  undeiayed  pass  is  also  known  as  a  Hying 

start  or  a  flying  pass. 

As  the  standard  for  the  design  of  two- 
lane,  two-way  roadways  the  FHWA  has 
adopted  the  AASHTO  'Green  Book". 
Table  II1-5  Minimum  passing  sight 
distance  for  design  of  two-lane 
highways  from  the  AASHTO  "Green 
Book"  Is  reproduced  below.  The 
assumed  speeds  of  the  passing  vehicle 
and  of  the  impeding  vehicles  are  also 
listed  in  Table  II1-5  as  follows: 
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In  addition  to  the  vehicle  speeds  listed 
in  Table  III-5  other  assumptions  were 
made  concerning  driver  behavior  and 
vehicle  performance  characteristics. 
They  are: 

1.  The  impeding  vehicle  travels  at 
uniform  speed. 

2.  The  passing  vehicle  has  reduced 
speed  and  trails  the  impeding  vehicle  as 
it  enters  Apassing  section. 

3.  When  the  passing  section  is 
reached,  the  driver  of  the  passing 
vehicle  requires  a  short  period  of  time  to 
perceive  the  clear  passing  section  and  to 
react  to  start  his/her  passing  maneuver. 

4.  Passing  is  accomplished  under  what 
may  be  termed  a  delayed  start  and  a 
hurried  return  in  the  face  of  opposing 
trafTic.  The  passing  vehicle  accelerates 
during  the  maneuver,  and  its  average 
speed  during  the  occupancy  of  the  left 
lane  is  10  mph  higher  than  that  of  the 
impeding  vehicle. 

5.  When  the  passing  vehicle  returns  to 
its  lane,  there  is  a  suitable  clearance 
length  between  it  and  opposing  vehicle 
in  the  left  lane. 

6.  The  average  vehicle  acceleration 
varies  from  1.40  mph/sec  for  average 
passing  speeds  of  30  mph,  to  1.50  mph/ 
sec  for  average  passing  speeds  of  60 
mph. 

The  warrant  for  placing  no-passing 
zones  on  a  completed  highway  as 
provided  in  the  MUTCD,  and  the  design 
criteria  for  passing  sight  distance  in  the 
AASHTO  "Green  Book"  are  established 
on  two  different  assumptions.  They  do, 
however,  share  a  common  basis  of 
development.  They  are  both  based  on 
observed  vehicle  operation. 

The  MUTCD  warrant  is  derived  for 
traffic  operating-control  needs  and  is 
essentially  the  distance  needed  to  safely 
complete  a  passing  maneuver.  Passing 
can  frequently  be  accomplished  under 
one  or  more  of  the  three  following 
conditions:  (1)  The  passing  vehicle  may 
not  be  delayed  or  slowed  down  to  the 
speed  of  the  impeding  vehicle.  If  the 
opposing  lane  is  clear  the  passing 
vehicle  may  pass  at  a  higher  speed, 
reducing  the  time  and  distance  of 
passing:  (2)  The  impeding  vehicle  may 
be  traveling  at  a  speed  lower  than  the 
average  running  speed.  Impeding 
vehicles  are  likely  to  be  traveling  at 
speeds  less  than  the  average  running 
speed;  (3)  The  opposing  vehicle  may  be 
traveling  slower  than  the  passing 
vehicle.  However,  it  is  more  likely  to  be 


traveling  at  the  average  running  speed. 
In  addition  the  distance  traveled  during 
perception  time,  while  included  in  the 
calculation  of  design  passing  sight 
distance,  is  not  included  in  the  minimum 
length  passing  zone.  Drivers  can  often 
see  the  pavement  markings  at  the 
beginning  of  a  passing  zone  for  some 
distance  before  they  reach  that  point. 
That  gives  the  driver  time  to  assess  the 
situation  and  allow  him  to  start  the  pass 
immediately  if  there  is  no  opposing 
tra^c. 

The  AASHTO  criterion  is  the  sight 
distance  needed  to  start  and  complete  a 
passing  maneuver,  when  both  the 
passing  and  the  impeding  vehicles  are 
automobiles.  The  criterion  is  not  used  to 
establish  no-passing  zones,  rather  is 
primarily  used  to  make  economic  and 
capacity  comparisons  of  candidate 
alignments. 

The  average  accelerations  used  to 
develop  Table  III-5  allow  safe  passing 
by  many  vehicles.  However,  the 
following  examples  show  the  range  of 
acceleration  which  would  have  to  be 
considered  in  order  to  provide  safe 
passing  by  slower  accelerating 
passenger  vehicles.  Approximately  62 
percent  of  the  faster  1976  vehicle 
models,  under  ideal  vehicle  operating 
conditions,  have  an  average 
acceleration  capability  of  1.4  mph/sec  or 
faster.  An  average  acceleration 
capability  of  1.0  mph/sec  will 
accommodate  only  90  percent  of  the 
passenger  automobiles  in  the  traffic 
stream  and  an  average  acceleration 
capability  of  somewhat  less  than  0.70 
mph/sec  would  be  needed  to 
accommodate  100  percent  of  1976 
passenger  automobiles.  These  results 
were  summarized  and  interpreted  by 
Weaver  and  Woods.' 

The  400  foot  minimum  distance 
between  successive  no-passing  zones 
from  section  3B-4  of  the  MUTCD  has 
been  characterized  as  both  dangerous 
and  not  very  useful.  Technically  the 
merit  of  this  figure  has  been 
demonstrated  by  tests  such  as  those 
conducted  by  the  National  Highway 
Safety  Bureau  (now  the  National 
Highway  Traffic  Safety  Administration) 
and  reported  on  in  its  Consumer 
Information  Series.  These  results  were 
summarized  and  interpreted  by  Weaver 
and  Woods.*  The  Consumer  Information 


'  Graeme  D.  Weaver  and  Donald  L  Woods. 
"Passing  and  No-Passing  Zones:  Signs,  Markings, 
and  Warrants"  September  197S  Report  No.  FHWA- 
RD-79-5.  This  report  is  available  for  inspection  and 
copying  at  the  Federal  Highway  Administration, 
OfTice  of  Traffic  Operations.  Room  3419.  400 
Seventh  Street.  SW..  Washington.  DC  20590.  This, 
report  is  available  for  purchase  from  the  National 
Technical  Information  Service,  Springfield.  VA    • 
22161. 

*  Ibid.  pp.  35.  37. 


Series  contain  vehicle  acceleration  and 
passing  ability  characteristics  of 
passenger  automobiles  as  measured  in 
the  following  manner.  The  low  speed 
tests  assume  an  initial  speed  of  20  mph 
and  a  limiting  speed  of  35  mph  for  the 
passing  vehicle.  The  test  involves 
passing  a  55-foot  long  truck  traveling  at 
20  mph.  In  this  low  speed  test  the 
passing  vehicle  starts  in  the  left  lane  40 
feet  behind  the  truck  and  completes  the 
maneuver  when  it  is  40  feet  ahead  of  the 
truck.  All  of  the  1977  passenger  vehicles 
tested  were  able  to  complete  this 
maneuver  in  500  feet  or  less.  Distances 
for  undelayed  passes  and  higher  limiting 
speeds  under  these  same  conditions 
would  have  produced  far  shorter 
distances.  Distances  to  pass  longer 
trucks  would  of  course  be  longer. 

The  above  discussion  has 
concentrated  on  a  maneuver  which 
results  in  the  passing  vehicle 
successfully  passing  the  impeding 
vehicle.  The  discussion  will  be  shifted 
to  the  problem  which  results  when  the 
passing  vehicle  cannot  safely  complete 
the  pass.  The  driver  of  the  passing 
vehicle  must  abort  the  passing 
maneuver  and  must  return  to  the  right 
lane. 

There  have  been  several  technological 
advancements  in  the  automotive  and 
highway  fields  which  have  improved  the 
performance  of  the  aborting  vehicle 
during  this  maneuver.  There  include: 
Better  braking  systems;  better 
suspension  systems;  better  tires;  and 
improved  pavement  friction  during  both 
wet  and  dry  conditions.  The  lower 
speeds  which  have  resulted  from  55  mph 
speed  limits  have  also  had  a  very 
positive  effect  on  the  ability  of  drivers  to 
abort  passing  maneuvers.  On  the  other 
hand,  longer  trucks,  significantly 
increase  the  length  of  roadway  and  time 
necessary  to  abort  a  passing  maneuver. 
In  recent  years,  studies  by  Graeme  D. 
Weaver  and  Donald  L.  Woods  *  Edward 
Lieberman,*  Ogilvie  F.  Gericke  and  C. 
Michael  Walton,"  Mitsuru  Saito,'  W.G. 


'  Ibid.,  pp.  104-10& 

*  Edward  Lieberman.  "A  Model  of  the  Passing 
Maneuver  on  Two  Lane  Rural  Roads, 
'Transportation  Research  Board  61st  Annual 
Meeting.  January  1982.  This  report  is  available  for     ' 
Inspection  and  copying  at  the  Federal  Highway 
Administration,  Office  of  Traffic  Operations.  Room 
3419,  400  Seventh  Street.  SW.,  Washington,  DC 
20590. 

»  Ogilvie  F.  Gericke  and  C.  Michael  Walton. 
"Influence  on  Rural  Highway  Geometric  Design 
(and  Redesign)  Principles  and  Practices  of  Increased 
Truck  Size  and  Weights,"  Transporatation  Research 
Board  eoth  Annual  Meeting.  January  1981.  This 
report  is  available  for  inspection  and  copying  at  the 
Federal  Highway  Administration.  Office  of  Traffic 
Operations.  Room  3419.  400  Seventh  Street.  SW.. 
Washington.  DC  20590. 

'  Mitsuru  Saito.  "Evaluation  of  the  Adequacy  of 
the  MUTCD  Minimum  Passing  Sight  Distance 

Coolinued 


Weber.^  aiul  Nicholas  Garber  and 
Mitsuru  S^o"  have  each  reported 
deficiencies  in  the  minimum  passing 
sight  distances  and  minimum  passing 
distances  contained  in  the  AASHTQ 
"Green  Book"  and  the  MUTCD.  These 
deficiencies  are  especially  critical  when 
one  or  more  of  the  following  conditions 


exist:  (1)  The  passing  vehicle  is  a  low 
powered  vehicle:  (2)  abortmg  the 
passing  maneuver  when  the  impeding 
vehicle  is  a  long  truck:  and  [3]  passing  a 
long  truck.  The  following  table  from  the 
research  of  Gericke  and  Walton  *  is 
offered  as  an  example  of  these  results: 
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During  any  passing  maneuver,  the 
driver  must  exercise  good  judgment  and 
a  system  of  adequate  passing  sight 
distances  and  minimum  length  passing 
zones  must  be  provided  to  reduce  the 
possibility  of  head-on  collisions.  Based 
on  research  it  conducted,  the  Franklin 
instutute  Research  Laboratories  and 
Systems  Technology  Incorporated 
reported  that,  in  passing  situations 
where  opposing  traffic  is  the  limiting 
factor,  5  percent  of  the  drivers  accepted 
hazardous  opportunities  and  at  least  25 
percent  rejected  safe  passing 
opportunities'.  This  means  that 
judgment  errors  made  by  drivers  waiting 
to  pass,  can  significantly  reduce  the 
capacity  of  two-way  highways.  It  also 
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Requirement  for  Aborting  the  Passing  Maneuver.  " 
Institute  of  Transportation  Engineers  |oumal. 
January  1984. pp.  18-22.  This  report  is  arailfeMe  for 
inspection  and  copying  at  (he  Federal  Highway 
Administration.  Office  of  Traffic  Operations.  Room 
3419. 400  Seventh  Street  SW..  Washinghm.  DC 
20590. 

'  W.G.  Wel>er.  "Passing  Sight  Distance  and  No- 
Passing  Zones:  Present  Practice  in  the  Light  of 
Needs  for  Revieiaii."  Inetitule  of  Trsuuportatioa 
Engineers  loomai  September  1978.  pp.  14- IS  This 
report  is  available  for  inspection  and  copying  at  the 
Federal  Highway  Admtnistralion.  Office  of  Traffic 
Operations.  Rdobi  M19.  400  Sex-enth  Street  SW. 
Washington.  DC  20590. 

"  Nicholas  Gart>er  and  Mitsuru  Saito.  "Passing 
Requirements  for  Twti-Lanc  Highways  in 
Mountainous  AttM."  Transportation  Rescardi 
Board  63rd  Annual  Meeting,  lanuary  1984.  This 
report  is  available  for  inspection  and  copying  at  the 
Federal  Highway  Administration.  OfTice  of  Traffic 
Operations.  Room  9419.  400  Seventh  Street.  SW.. 
Washington,  DC  20&fla 

•  Eugene  Farber.  Carol  A.  Silver.  David  H.  Weir 
and  Duane  T.  McFoer  "Conceptualization  of 
Overtaking  and  Paaaing  and  Two-Lane  Rural 
Roads  .  Technical  Report  1-193.  December  1989. 
The  Franklin  Instilne  Research  Laboratories  and 
Systems  Technology.  Incoiporated  for  the  Federal 
Highway  Administration.  This  report  is  available 
for  inspection  and  copying  at  the  FederaWfighway 
Administration.  Office  of  Traffic  Operations.  Room 
3419. 400  Seventh  Street  SW..  Washington.  OC 
20590. 


shows  that  the  majority  of  drivers  are 
aware  of  the  accleration  capabilities  of 
their  vehicles  and  are  able  to  acxurately 
judge  when  it  is  completely  safe  to  pass 
and  when  the  drivers  make  judgment 
errors,  they  usually  error  in  favor  of 
safety. 

Increasing  the  minimum  passing  sight 
distance  and  the  minimum  length  of 
passing  zone  on  existing  highways 
cannot  be  counted  on  to  reduce  the  risk 
some  driver  will  take,  reduce  the 
required  level  of  enforcement  or  elimate 
passing  accidents.  This  is  true  because, 
regardless  of  how  long  these  minimum 
distances  are,  there  are  an  infinite 
number  of  shorter  length  passing 
possibilities  available,  within  a  passing 
zone,  for  a  driver  to  attempt  to  pass 
before  the  passing  vehicle  reaches  its 
performance  limits  and  the  opposing 
traffic.  Furthermore,  many  motorists 
may  violate  non-passing  zone  markings 
where  they  perceive  sufficient  sight 
distance  and  when  conditions  such  as 
slow  passing  vehicles  or  opposing  traffic 
have  prevented  passing  within  marked 
passing  zones.  Rankin  and  Sonsteby"* 
reported  the  following,  regarding 
possible  consequences  of  no-paseing 
zones  [NPZs)  aiid  sight  distance  which 
are  too  long:  "Enforcement  personnel 
are  concerned  that  NPZs  are  established 
on  a  resonable  basis.  For  example,  a 
zone  Mrith  too  long  an  initial  buffer 
distance,  or  one  that  was  carried  into 
the  area  of  adequate  sight  distance 
down  road,  would  be  considered 
unreasonable  and  would  create 


>•  Woodrow  W.  Ranking  and  Omuly  Sonsteby. 
"No  Passing  Zone  Enforcement  Practices  and 
Problems,"  Highway  Users  Federation  For  Safety 
and  Mobility.  May  1977.  Available  for  inspection 
and  Copying  at  the  Federal  Highway 
Administration.  Office  of  Traffic  Operations.  Room 
3419. 400  Seventh  Street.  SW..  Washington.  DC 
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enforcement  problems.  Police  felt  that 
such  zones  would  'breed  contempt'  for 
the  control  devices."  Increasing  the 
minimum  passing  sight  distance  and  the 
minimum  length  of  passing  zones,  while 
not  adequate  substitutes  for  good 
judgment  by  drivers,  would  assure  that 
a  greater  cross  section  of  the  vehicle 
fleet  would  be  capable  of  successfully 
passing  within  marked  zones. 

The  FHWA  has  formulated  the 
following  questions  and  invites 
responses  concerning  the  minimum 
passing  sight  distance  and  minimum 
length  of  passing  zones: 

1.  Are  revisions  to  the  passing  zone 
criteria  set  out  in  the  MUTCD  needed? 

2.  Are  current  practices  causing 
accidents  and  creating  hazardous 
locations? 

3.  Is  there  existing  accident  data, 
recent  research  results  or  experience  to 
identify  specific  elements  of  the  passing 
task  that  would  warrant  specific 
changes  in  either  the  ASSHTO  or 
MUTCD  criteria? 

4.  Are  there  highway  agencies  that  use 
different  criteria  for  design  or  operations 
from  those  in  the  AASHTO  "Green 
Book"  or  the  MUTCD?  If  so.  what  are 
they  and  how  are  they  used? 

5.  Are  trucks  causing  unusual 
operational  problems?  Do  any  highway 
agencies  have  data  that  documents 
specific  problems  relating  to  trucks? 
Have  the  oversized  trucks  caused  or 
created  new  or  different  problems? 

6.  Are  there  practices  or  procedures 
such  as  adding  passing  lanes  that  should 
be  considered  in  the  location  and  design 
of  highways? 

7.  Is  there  research  or  expericne  to 
propose  special  traffic  control  or  design 
for  mountainous  low  volume  highways? 

8.  Is  research  warranted  and  justified 
for  reviewing  the  requirements  for 
minimum  passing  sight  distance  and 
minimum  length  of  passing  zones?  If  so. 
what? 

9.  Does  any  highway  agency  have 
data  on  the  impacts  to  highway  agencies 
and  road  users  that  will  result  from  the 
application  of  the  significantly  longer 
no-passing  zone  as  envisioned  in  the 
CAS  petition?  How  many  additional 
miles  of  no-passing  would  be  added  to 
the  highway  system?  How  will  the 
capacity  of  two  land  roads  be  affected? 
How  much  additional  will  it  cost  to 
provide  passing  lengths  compatible  with 
the  revised  criteria?  How  much  increase 
in  the  length  of  passing  zones  will  the 
traveling  public  tolerate  before  there  is 
widespread  abuse  of  no-passing  zones? 

This  advance  notice  of  proposed 
rulemaking  to  the  MUTCD  is  issued 
under  the  authority  of  23  U.S.C.  109(d), 
315.  and  402(a).  and  the  delegation  of 
authority  in  49  CFR  1.48(b). 


It  is  anticipated  that  any  proposed 
changes  to  the  MUTCD  resulting  from 
the  comments  received  would  be 
included  in  a  subsequent  notice  of 
proposed  rulemaking. 

The  FHWA  has  determined,  at  this 
time,  that  this  document  contain^ 
neither  a  major  rule  under  Executive 
Order  12291  nor  a  significant  proposal 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation.  This  determination  will 
be  reevaluated  and  a  draft  regulatory 
evaluation  will  be  prepared,  if 
necessary,  based  upon  the  data  received 
in  response  to  this  advance  notice. 
Based  upon  the  information  available  to 
the  FHWA  at  this  time,  the  action 
proposed  in  this  advance  notice  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  23  CFR  Part  655 

Design  standards,  Grant  programs- 
transportation.  Highways  and  roads, 
Signs,  Traffic  regulations.  Incorporation 
by  reference. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  June  4, 1966. 
R.A.  Bamhait 

Federal  Highway  Administrator,  Federal 
Highway  Administration. 
IFR  Doc.  86-13194  Filed  6-10-68;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Public  Comment  and  Opportunity  for 
Putilic  Hearing  on  a  Modification  to  ttie 
Kentucky  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE). 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  certain 
program  amendments  submitted  by  the 
Commonwealth  of  Keptucky  as  a 
modification  to  the  Kentucky  permanent 
program  (hereinafter  referred  to  as  the 
Kentucky  program)  under  the  Surface 


Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA). 

The  amendments  submitted  consist  of 
seven  bills  passed  by  the  Kentucky 
legislature  which  may  impact 
Kentucky's  permanent  regulatory 
program.  The  amendments  pertain  to  (1) 
establishing  a  Bond  Pool  Program  for 
Kentucky  coal  operators,  (2)  directing 
the  Natural  Resources  and 
Environmental  Protection  Cabinet 
(NREPC)  to  develop  special  permitting 
and  regulatory  requirements  for 
secondary  recovery  operations  by 
August  1, 1986,  (3)  establishing  a  two- 
year  moratorium  on  issuance  of 
regulations  by  the  Kentucky  Department 
for  Surface  Mining  Reclamation  and 
Enforcement  (DSMRE)  and  Kentucky 
Department  of  Mines  and  Minerals  with 
certain  exceptions,  (4)  broadening  the 
description  of  land  surveyors  so  that  the 
profession  becomes  eligible  for  certain 
work  related  to  coal  permitting.  (5) 
deleting  portions  of  KRS  350.060(22),  due 
to  the  Flannery  decision  on  crushers  and 
loaders,  (6)  allowing  in-kind  reclamation 
work  in  lieu  of  payment  of  penalties  for 
violations  of  the  Surface  Mining  Act, 
and  (7)  making  orders  of  the  Secretary 
of  the  NREPC  appealable  to  Circuit 
Courts  in  the  county  where  the  violation 
occurred  rather  than  Franklin  County. 

This  notice  sets  forth  the  times  and 
locations  that  the  Kentucky  program  and 
the  proposed  amendments  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  program  elements,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing. 

DATES:  Written  comments  not  received 
on  or  before  July  11. 1986  will  not 
necessarily  be  considered. 

If  requested,  a  public  hearing  on  the 
proposed  modifications  will  be  held  on 
July  7, 1986  begining  at  10:00  a.m.  at  the 
location  shown  below  under 

"ADDRESSES." 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  W.H. 
Tipton.  Director.  Lexington  Field  Office, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  340  Legion  Drive. 
Suite  28.  Lexington.  Kentucky  40504. 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel.  2143  North 
Broadway.  Lexington,  Kentucky  40505. 

FOR  FURTHER  INFORMATION  CONTACT 

W.H.  Tipton.  Director,  Lexington  Field 
Office,  340  Legion  Drive.  Suite  28. 
Lexington.  Kentucky  40504.  Telephone: 
(606)  233-7327. 
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SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

A  vailability  of  Copies 

Copies  of  the  Kentucky  program,  the 
proposed  modifications  to  the  program, 
a  listing  of  any  scheduled  public 
meetings  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  review  at  the  OSMRE 
Offices  and  the  Office  of  State 
regulatory  authority  listed  below, 
Monday  through  Friday,  8:00  a.m.  to  4:00 
p.m..  excluding  holidays. 

Lexington  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  340  Legion  Drive.  Suite  28. 
Lexington.  Kentucky  40504. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  5315  A,  1100 
"L"  Street.  NW.,  Washington,  DC  20240. 

Bureau  of  Surface  Mining  Reclamation 
and  Enforcement.  Capitol  Plaza  Tower. 
Third  Floor.  Frankfort.  Kentucky  40601. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  the  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Lexington,  Kentucky  Field 
Office,  will  not  necessarily  be 
considered  and  included  in  the 
Administrative  Record  for  the  final 
rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  the  close  of  business  ten 
working  days  before  the  date  of  the 
hearing.  If  no  one  requests  to  comment 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

If  only  one  person  requests  to 
comment,  a  public  meeting,  rather  than 
a  public  hearing,  may  be  held  and  the 
results  of  the  meeting  included  in  the 
Administrative  Record. 

Submission  of  written  statements  at 
the  time  of  the  hearing  is  requested  and 
will  greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  appropriate 
questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment,  have  been  heard. 


Public  Meeting 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  OSMRE  office  listed  under 
"ADDRESSES"  by  contacting  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT." 

All  such  meetings  are  open  to  the 
public  and  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  Administrative 
Record. 

n.  Background  on  the  Kentucky  State 
Program 

On  December  30. 1981.  Kentucky 
resubmittred  its  proposed  regulatory 
program  to  OSMRE.  On  April  13, 1982. 
following  a  review  of  the  proposed 
program  as  outlined  in  30  CFR  Part  732. 
the  Secretary  approved  the  program 
subject  to  the  correction  of  12  minor 
deficiencies.  The  approval  was  effective 
upon  publication  of  the  notice  of 
conditional  approval  in  the  May  18. 1982 
Federal  Register  (47  FR  21404-21435). 

Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments ^and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Kentucky  program  can 
be  found  in  the  May  18. 1982  Federal 
Register  notice.  Subsequent  action 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
in  30  CFR  917.11.  30  CFR  917.15,  30  CFR 
917.16  and  30  CFR  917.17. 

III.  Submission  of  Program  Amendments 

By  a  letter  date  April  29. 1986. 
Kentucky  submitted  to  OSMRE. 
pursuant  to  30  CFR  732.17.  certain 
revisions  to  the  Kentucky  regulatoi^ 
program.  The  bills  were  passed  by  the 
1986  General  Assembly  and  will  become 
effective  on  July  15. 1986.  The 
amendments  are  discussed  below 
separately. 

7.  Senate  Bill  130 

Seiiate  Bill  130  creates  new  sections  in 
KRS  Chapter  350  which  establishes  a 
special  fund  to  be  known  as  the  "bond 
pool  fund",  and  addresses  other  aspects 
such  as  its  membership  and 
administration  procedures.  Additionally, 
section  13  of  Senate  Bill  130  amends 
KRS  350.990  to  provide  for  allocation  of 
monies  from  the  abandoned  mine  land 
enhancement  fund  to  the  bond  pool 
fund. 


2.  Senate  Bill  374 

A  new  section  of  DRS  Chapter  350  is 
created  pertaining  to  issuing  special 
permits  for  the  remaining  of  previously 
affected  areas,  including  but  not  limited 
to.  secondary  coal  recovery  operations. 
The  bill  authorizes  the  NRECP  to 
promulgate  administrative  regulations 
as  necessary  to  implement  provisions  of 
the  bill. 

3.  House  Bill  285 

A  new  section  of  KRS  350.470  to 
350.550  is  created,  effective  the  date  of 
the  bill,  to  establish  a  two-year 
moratorium  on  promulgation  of 
regulations  pursuant  to  KRS  Chapter 
350.  The  following  exceptions  were 
made:  (1)  Issuing  regulations  that  only 
affect  safety  of  miners  (2)  issuing 
regulations  to  retain  primacy  for  the 
surface  mining  program  (3)  issuing 
regulations  as  a  result  of  an  emergency 
declared  by  the  Governor  (4)  issuing 
regulations  necessary  to  take  advantage 
of  lessened  regulatory  requirements 
allowed  by  Federal  regulations  (5) 
allowing  remining  of  previously  affected 
coal  mining  areas. 

Further,  in  section  2,  a  new  section  of 
KRS  Chapter  351  is  created  to  establish 
a  two-year  moratorium  on  issuing 
regulations  which  relate  to  the  conduct 
of  deep  mining.  The  exceptions  are 
similar  to  those  listed  above. 

In  addition,  section  3  creates  a  new 
section  of  KRS  Chapter  352  to  establish 
a  two-year  moratorium  on  the 
promulgation  of  regulations  pursuant  to 
KRS  Chapter  352  which  relate  to  the 
conduct  of  deep  mining.  Exceptions  are 
similar  to  those  listed  above  for 
section  1. 

4.  Senate  Bill  329 

House  Bill  329  broadens  the 
description  of  land  surveyors  so  that  the 
profession  becomes  eligible  for  certain 
work  related  to  coal  permitting. 

5.  House  bill  757 

House  Bill  757  amends  KRS  350.060  by 
deleting  "crushing,  screening,  or"  from 
paragraphs  (22)  a  result  of  the  Flannery 
decision  on  crushers  and  loaders,  so 
that  crushing  and  screening  operations 
which  do  not  separatge  coal  from  its 
impurities  or  are  not  located  at  or  near 
the  mine  site,  are  no  longer  exempted 
from  regulations. 

6.  House  Bill  839 

House  Bill  839  amends  KRS  350.990  by 
adding  provisions  which  would  allow 
the  NREPC,  upon  written  request  by  the 
operator,  to  allow  performance  of  in- 
kind  reclamation  work  in  lieu  of 


BEST  COPY  AVAILABLE 


21116 


F^dM^  Rigbfr  /  Vol.  M.  No.  11^  /  Wadpetday.  lune  U.  1M6  /  ftay—ed  Me* 


Federal  Regi»ter  /  Vol.  51.  No.  112  /  Wednesday.  |une  11.  1986  /  Proposed  Rules 21187 


payment  of  penalties  for  violatioos  of 
the  Surface  Mining  Act. 

7.  House  Bffl  809 


)M  I 


House  fiM  880  UDends  KRS  9SaO»  to 
provide  that  fiaal  op^en  of  Itw  S«crct»ry 
of  the  NRfiPC  would  be  appeabbte  to 
Circuit  Courts  of  the  coanty  where  tfie 
viotetna  occuired  ratiier  than  Pranktin 
Coanty. 

Therefore,  the  Director  is  seeking 
public  comment  on  the  adequacy  of  the 
proposed  program  amendments. 
Comments  sJnoold  specifically  address 
the  issues  of  whether  the  propoaed 
amendments  are  in  accordance  with 
SMCRA  and  no  less  effective  than  its 
implem«iting  regulations. 

IV.  AdcStienal  Determinations 

1.  Compliance  With  the  National 
Enviroamenlal  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  7Q2\c\  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulem^ing. 

2.  Executive  Order  ffo.  12291  and  the 

Regulatory  Flexibility  Act 

On  August  28, 1981,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3,  4, 
7  and  8  of  Excutive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  Action  is 
exempt  from  preparation  of  a  Regidafory 
Impact  Anaiysis  and  Regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  tiy  the  State. 

J.  Paperwork  Reduction  Act 

This  mle  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Managenient 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  917 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 

mining. 

Dated:  June  6, 1986. 
famea  W.  Workman, 

Deputy  Director.  Operations  and  Technical 
Services. 
|FR  Doc  88-13162  Filed  6-10-86;  SM  ami 

BMXINQCOOe  4]1«-0S-«I 


ENVmONMEHTAL  PROTECTION 
AGENCY 

45CFRPart1M 

(OPP-300147:  FRL-3Q27-*) 

T«c9tnleal  AnwrnftiMfita;  0«fftMufi  and 
IntviprVlsflon  of  tlw  Crop  "Endl**" 

aoehcy:  Environffientai  Protectien 
Agency  (EPA). 
ACTION.  Proposed  mie. 

summary:  This  document  proposes  that 
40  CFR  180.1(h)  be  amended  by  adding 
and  defining  the  crop  term  "endive"  to 
include  both  endive  and  escarole.  This 
proposed  amendment  whick  will  defme 
endive,  was  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

DATE  Comaients,  identified  by  the 
document  control  number  IOPP-30Q147]. 
should  be  received  on  or  before  }uly  11. 
1986. 

ADDltESSES:  By  mail,  submit  written 
comments  to: 

Information  Services  Section,  Program' 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Enviroonental  Protection 
Agency.  401  M  SL  SW..  Washinglon, 
DC  20460. 
In  person,  bring  coBunents  to:  Rm  238, 
CM  No.  2, 1921  Jefferson  Davis 
Highway,  Arkngton,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confid^rtial  by  markmg  any  part  or  all 
of  thatM^rmation  as  "Confidential 
Business  ftrformation"  (CBl). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  ol  the  oomment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubHdy  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  puWic 
inspection  in  Rm.  238  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 
.By  Mail:  Jack  Housenger,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716B,  CM  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
(703-557-1806). 
SUPPtEMENTARV  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 


4).  New  Jeney  A9taall»a(  Experiment 
Station.  P.O.  Bmn  331.  Rulaars 
University.  New  Brunswick.  NJ  08903. 
has  submitted  a  request  to  EPA  on 
behalf  of  Dr.  Robert  H.  ICupelian, 
National  Dhwitor  and  fte  lR-4 
Technical  Committee,  requesting  that 
the  Administrator,  pursuant  to  section 
40^e]  of  die  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  that  40  CFR 
180.1(h)  be  amended  by  adding  the 
general  crop  category  "endive"  to 
column  A  and  by  adding  the 
corresponding  specific  raw  agricultural 
commodities  "endive,  escarole"  to 
colunm  B. 

The  IR-4  requested  this  ameodneat  in 
order  to  clarify  and  update  the 
relationship  between  the  general 
category  definition  of  "endive"  in 
column  A  and  the  specific  raw 
agricultural  commodities  listed  in 
column  B. 

The  IR-4  supports  this  request  by 
pointing  out  that  endive  and  escarole 
are  of  the  same  species,  Cichorium 
endivia.  Both  are  listed  in  the  crop  group 
"leafy  vegetables  (except  Brassica 
vegetables)"  in  40  CFR  ieo.34(f)19)0v)  as 
"endive  (escarole)".  The  growth  habits 
and  cultural  practices  for  endive  and 
escarole  are  simikrr. 

The  Agency  concurs  with  IR-4  on  the 
proposed  revision  of  40  CFR  180.1(h)  to 
add  to  the  general  category  "endive"  to 
column  A  and  the  corresponding 
specific  raw  agricultural  commodities- 
"endive,  escarole"  to  column  B.  This 
revision  will  expand  the  tolerances  and 
exemptions  established  for  residues  of 
pesticide  cbenucals  ia  or  on  the  general 
category  "endive"  to  include  escarole. 

Based  on  the  information  considered, 
the  Agency  concludes  that  the  proposed 
amendment  will  protect  the  public 
health.  Therefore,  it  is  proposed  that  40 
CFR  180.1(h)  be  amended  as  set  forth 
below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  amendment  Comments  must 
bear  a  notation  iodicating  the  document 
control  number,  lOPP-300147].  AU 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pob.  L  96- 
354,  94  Stat  1164.  5  U.S.C.  801-612).  U»e 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 


or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  SubJecU  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commoditities. 
Pesticides  and  pests. 

Dated:  May  30, 1986. 

Douglas  D.  Campt 

Director  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  18a-{AMENDEDl 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.1(h)  is  amended  by 
alphabetically  inserting  "endive"  in 
colunm  A  and  adding  the  specific  raw 
agricultural  commodities  "endive, 
escarole"  in  the  corresponding  column 
B,  to  read  as  follows: 

y  t90>1    Definitions  w>d  Intsfpratsttons. 


(h)  *  •  • 


Encftvw Endlvtt,  Mcsrolt 
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40  CFR  Part  180 

(OPP  300148;  FRL-3027-9] 

Technical  Amandments;  Definition  and 
Intarpratation  of  tha  Crop  "Paaa" 

AOfeNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  document  proposes  that 
40  CFR  180.1(h)  be  amended  by  adding 
and  defining  the  crop  terms  "peas,  peas 
(dry)  and  peas  (succulent)."  This 
proposed  amendment,  which  will  define 
peas,  was  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4). 
DATC  Comments,  identified  by  the 
document  control  number  1OPP-300148I. 
should  be  received  on  oi  before  July  11, 
1908. 


ADDRESSES:  By  mail,  submit  written 
comments  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington. 
DC  20480. 
In  person,  bring  comments  to:  Rm  238. 
CM  No.  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 
FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Jack  Housenger,  Emergency 
Response  and  Minor  Use  Section  (TS- 
7e7C).  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  716B,  CM  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202. 
(703-557-1806). 
SUPRLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  this  request  to  EPA  on 
behalf  of  Dr.  Robert  H.  Kupelian, 
National  Director  and  the  IR-4 
Technical  Committee  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  that  40  CFR 
180.1(h)  be  ameded  by  adding  the 
general  categories,  "peas,  peas  (dry)  and 
peas  (succulent)"  to  column  A  and  by 
adding  the  corresponding  specific  raw 
agricultural  commodities  as  defined  to 
column  B. 

The  lR-4  requested  this  amendment  in 
order  to  clarify  and  update  the 
relationship  between  the  general 
category  definition  of  "peas"  in  column 
A  and  the  specific  raw  agricultural 
commodities  listed  in  column  B. 

The  IR-4  supports  this  request  by 
pointing  out  that  "peas"  should  be 


precisely  defined,  as  follows:  "Pisum 
spp  (includes  dwarf  peas,  garden  peas, 
green  peas,  English  peas,  field  peas  and 
edible  pod  peas);  Cajanus  cajan 
(includes  pigeon  peas):  Cicer  spp 
(includes  chick  peas  and  garbanzo 
beans)."  This  definition  means  that 
chick  peas  and  garbanzo  beans  would 
be  classified  in  both  the  bean  and 
proposed  pea  categories  and  would 
receive  dual,  i.e.,  pea  and  bean 
classification  and  that  pigeon  peas 
would  be  classified  as  peas  for  pesticide 
purposes.  For  garbanzo  beans/chick 
peas,  only  the  highest  established  pea  or 
bean  tolerance  will  apply  to  pesticide 
residues  found  on  this  commodity. 
These  plants  are  similar  in  growUi 
habits,  and  their  cultural  practices  are 
similar. 

The  Administrator  concurs  with  IR-4 
on  the  proposed  revision  of  40  CFR 
180.1(h)  to  add  to  the  general  category 
"peas"  to  column  A  and  the 
corresponding  specific  raw  agricultural 
commodities  to  column  B.  This  revision 
will  expand  the  tolerances  and 
exemptions  established  for  residues  of 
pesticide  chemicals  in  or  on  the  general 
category  "peas"  to  include  the  specified 
raw  agricultural  commodities. 

Based  on  the  information  considered, 
the  Agency  concludes  that  the 
amendment  will  protect  the  public 
health.  Therefore,  it  is  proposed  that  40 
CFR  180.1(h)  be  amended  as  set  forth 
below.  I 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  amendment.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  |OPP-300148J.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the  | 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 
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List  of  Subjects  in  46  CFR  Part  in 

Administration  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Date*  May  30, 1985. 
Douglas  D.  Campt, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  iaO-4  AMENDED) 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows; 

Authority;  21  U.S.C.  346a.  ^ 

2.  Section  ia0.1(h)  is  amended  by 
alphabeticaUy  inserting  "pea.  peas  (dry^ 
and  pea  (succulent)"  in  coiuran  A  and 
adding  the  specific  raw  agricultural 
commodity  definitions  in  the 
corresponding  column  6  to  read  as 
follows: 

§  180.1    Definitions  and  interpretations. 

*  ♦  • 


C^nus  caitn  (includes  pigeon  peas).  Cicer 

spp  fmcKides  ctKk  pea  and  9ait>an2o 
teanal;  Pmmt  ipp  mOutm  (»Mr1  paai. 
garden  peas,  green  peas.  English  pea*. 
fieW  peas,  arv)  wKbte  pod  peas)  [Nole  A 
vanatu  o>  pesxctde  iderancet  hove  bean 
previously  esiaMsned  lor  peat  an«/or 
beans  Chcti  peas/gart>anzo  beans  are 
now  classitied  m  both  the  bean  and  the 
pea  caiegones  For  garOanzo  beans/ cNck 
paas.  ONLY  the  rughest  eslaMsned  pea  or 
kaanWaMnce  ««  appty  lo  pesaode  re» 
dues  found  on  ttvs  commodiry  J 
Poas  (dry)  AH  peas  m  dry  tomi  only 
oeas  AH  peas  «t  auccuMnl  lorm  arty. 

(succulanU. 
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40  CFR  Part  180 

IPP  5E3262/P392;  FnL-3027-61 

PeatteWe  TcHerance  for  4-<2,4- 
Dichlorophenoxy)  Butyric  Acid 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMAWV:  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  herbicide  4- 
(2.4-dichlorophenoxy)  butyric  acid 
(referred  to  in  the  preamWe  of  this 
document  as  2.4-DB)  and  its  metabolite 
m  or  on  the  raw  agricultural  commodity 
crop  group  non-^ass  animal  feeds.  The 
proposed  regulation  to  establish  a 


maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR-4). 

DATES:  Comments,  identified  by  the 
document  control  number  jPP  5E3262/ 
P392|.  must  be  received  on  or  before  July 
11. 1986. 

ADDRESSES:  By  mail,  submit  written 
comments  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington. 
DC  20400. 
In  person,  bring  comments  to:  Rm  236. 
CM  No.  2. 1921  Jefferson  Davis 
Highway.  Ariington.  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Inforination  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  try  EPA 
without  prior  notice.  Afl  written 
comments  will  be  available  for  public 
mspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTMEN  INFORMATION  CONTACT 
By  mail:  jack  Housenger,  Emergency 
Response  and  Minor  Use  Section  (TS- 
^87C).  Registration  Division. 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  7168.  CM  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
(703-557-1806). 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petition  5E3262 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment  Station 
of  Colorado  and  the  U.S.  Department  of 
Agriculture. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic- Act,  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  hertjicide  2,4- 
DB  and  its  metabolite  Z4- 


dichlorophenoxyacetic  acid  (2.4-D)  in  or 
on  the  raw  agricultural  commodity  crop 
group  non-grass  animal  feeds  (forage, 
fodder,  straw  and  hay)  at  0.2  part  per 
million  (ppm).  Tolerances  have  already 
been  estabhshed  on  the  representative 
commodities  of  the  crop  group  (i.e.. 
alfalfa  and  clover)  and  on  birdsfoot 
trefoil  at  0.2  ppm.  The  crop  group 
tolerance  will  additionally  establish 
tolerances  on  velvet  bean,  kudzu. 
lespedeza.  lupine,  sainfoin,  vetch,  crown 
vetch  and  milk  vetch  for  forage,  fodder, 
straw  and  hay  of  these  commodities. 

The  data  submitted  in  the  petition  and 
other  relevarrt  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include  a  90-day  dog 
feeding  study  with  a  no-observed-effect 
level  (NOEL)  of  318  ppm  (7  J  milligrams 
(mg)/kilogram  (kg)/day);  a  90-day  rat 
feeding  study  with  a  NOEL  of  316  ppm 
(15.8  mg/kg/day);  and  a  teratology  study 
on  mice  at  a  dosage  level  of  400  ppm  (80 
mg/ kg/day)  which  showed  no  potential 
to  induce  teratogenic  effects  but 
fetotoxic  effects  were  observed  at  the 
highest  level  fed  of  2.000  ppm  (300  mg/ 
kg/day).  Although  chronic  and 
reproduction  studies  on  2.4-DB  are 
lacking,  they  are  not  considered 
necessary  to  support  the  tolerance  since 
the  Agency  has  concluded  that  the 
amount  of  2.4-DB  and  its  metabolite  2,4- 
D  added  to  the  diet  from  the  proposed 
use  will  not  significantly  increase 
dietary  exposure  in  humans.  There  is  no 
reasonable  expectation  of  finite  residues 
in  meat,  milk,  poultry  or  eggs  resulting 
from  the  use  of  non-grass  animal  feed 
commodities  containing  the  combined 
residues  of  2,4-DB  and  2.4-D  at  the 
proposed  tolerance  Ivel  of  0.2  ppm. 
Thus,  the  tolerance  that  will  be 
established  by  this  proposed  rule  is 
considered  to  pose  a  negligible 
increment  in  risk.  Data  considered 
desirable  but  lacking  include:  a  chronic 
feeding  study,  oncogenic  studies  in  two 
species,  and  a  reproduction  study.  The 
studies  are  due  to  be  submitted  to  the 
Agency  in  1987. 

The  provisional  acceptable  daily 
intake  (PADI).  based  on  the  90-day  dog 
feeding  study  (NOEi,  of  7.9  mg/k«/day) 
and  using  a  2,000-fold  safety  factor,  is 
calculated  to  be  0.004  mg/kg  of  body 
weight  (bw)/day.  The  maximum 
permitted  intake  (MPI)  for  a  TO-kg 
human  is  calculated  lo  be  a2370  mg/ 
day.  The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  0.0039  mg/day;  the 
current  action  will  not  increase  the 


TMRC.  Published  tolerances  utilize  1.65 
percent  of  the  PADI;  the  current  action 
will  not  otilize  any  additional  percent  of 
the  PADI. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposes. 
There  are  presently  no  actions  pending 
against  the  continued  registration  of  this 
chemical. 

Based  on  the  above  information  and 
data  considered,  and  the  fact  that  there 
is  no  reasonable  expectation  of  residues 
in  meat  and  milk  resulting  from  use  of 
these  commodities  as  animal  feeds,  the 
Agency  concludes  that  the  tolerance  will 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advispry  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  (PP  5E3262/P392].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  94  Stat. 
1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  e^ect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 


Dated:  May  30. 1966. 
Douglaa  D.  Campt. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs.  "^ 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read 'As  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.331  is  amended,  by 
removing  the  commodities  alfalfa,  clover 
and  birdsfoot  trefoil  and  by  adding,  and 
alphabetically  inserting,  the  raw 
agricultural  commodity  crop  group  non- 
grass  animal  feeds,  to  read  as  follows: 

§  180.331    4-<2,4-Olchtoroph«noxy)  butyric 
acid;  tolerances  for  reaktuea. 


CommodHws 

Mfalta  (Remov«JJ 0.2N  (Ramovwtl 

Clover  [Removed) 0.2N  (Removed} 

Norvgrass  anmal  fsedi  (tedder,    0.2 
torage.  siraw  and  hay) 


^-  -  J  -    r>         ^'  *        * 


0.2N  (Removed] 


(FR  Doc.  86-12891  Filed  8-10-«6;  8:45  am) 

BILLNM  CODC  UMV-SO-M 

40  CFR  Part  180 

(PP  5E3264/P393;  FRL-9027-7] 

Pesticide  Tolerance  for  Hexakls  (2- 
Methy l-2-Phenylpropy I  ]  Distannoxane 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  the 
combined  residues  of  the  insecticide 
hexakis  (2-methyl-2-phenylpropylj 
distannoxane  in  or  on  the  raw 
agricultural  commodity  raspberries.  The 
proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  insecticide  in  or  on  the 
commodity  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
DATES:  Comments,  identified  by  the 
document  control  number  (PP  5E3264/ 
P393|.  must  be  received  on  or  before  July 
11. 1986. 

ADDRESSES:  By  mail,  submit  written 
comments  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency.  401  M  St.  SW.  Washington. 
DC 

In  person,  bring  comments  to:  Rm.  236. 
CM  No.  2. 19:!1  Jefferson  Davis 
Highway.  Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Jack  Housenger.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C).  Registration  Division, 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  716B,  CM  No.  2, 1921  Jefferson 
Davis  Highway,  Ariington,  VA  22202, 
(703-557-1806). 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  NJ  08903. 
has  submitted  pesticide  petition  5E3264 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment 
Stations  of  New  York,  Oregon  and 
Washington. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  anj^ 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  insecticide 
hexakis  [2-methyl-2-phenylpropylJ 
distannoxane  and  its  organotin 
metabolites  calculated  as  hexakis  [2- 
methyl-2-phenylpropyl]  distannoxane  in 
or  on  the  raw  agricultural  commodity 
raspberries  at  10.0  parts  per  million 
(ppm).  The  petitioner  proposed  that  use 
on  raspberries  be  limited  to  Oregon  and 
Washington  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
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Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include  a  2-year  dog 
feeding  study  with  a  no-observed-effect 
level  (NOEL)  of  5  milligrams  (mg/ 
kilogram  (kg)  for  systemic  effects:  a  2- 
year  rat  feeding/oncogenicity  study  with 
a  NOEL  of  100  ppm  (equivalent  to  5  mg/ 
kg)  for  systemic  effects  and  negative  for 
oncogenic  effects  under  the  conditions 
of  the  study  at  all  levels  tested  (50, 100. 
300,  and  600  ppm,  equivalent  to  2.5,  5. 15 
and  30  mg/kg  of  body  weight  (bw) 
respectively);  an  18-month  mouse 
oncogenicity  study  which  was  negative 
for  oncogenic  effects  under  the 
conditions  of  the  study  at  all  levels 
tested  (50. 100.  300,  and  600  ppm, 
equivalent  to  7.5, 15,  45.  and  90  mg/kg  of 
bw,  respectively);  a  multigeneration 
reproduction  study  in  the  rat  with  a 
NOEL  of  100  ppm  for  reproductive 
effects  (equivalent  to  5  mg/kg  bw); 
mutagenicity  assays  which  were 
negative  for  mutagenic  effects:  and  rat 
and  rabbit  teratology  studies  which 
were  nagative  for  teratogenic  effects  at 
60  and  5  mg/kg.  respectively. 

The  acceptable  daily  intake  (ADI), 
based  j)n  the  2-year  rat  feeding  study 
(NOEL  of  5.0  mg/kg/day)  and  using  a 
100-fold  safety  factor,  is  calculated  to  be 
0.05  mg/kg  of  body  weight  (bw)/day. 
The  maximum  permitted  intake  (MPl) 
for  a  60-kg  human  is  calculated  to  be  3.0 
mg/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  for  a  1.5-kg  daily  diet 
is  calculated  to  be  2.1632  mg/day:  the 
current  action  will  increase  the  TMRC 
by  0.0045  mg/day  (0.21  percent). 
Published  tolerances  utilize  72.11 
percent  of  the  ADI:  the  current  action 
will  utilize  an  additional  0.15  percent. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas-liquid 
chromatography  using  an  electron 
capture  detector,  is  available  for 
enforcement  purposes.  Since  no 
significant  feed  items  are  involved,  there 
should  be  no  resulting  secondary 
residues  in  meat,  milk,  poultry,  and  eggs 
resulting  from  this  use.  There  are 
presently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 
Based  on  the  above  information  and 
data  considered,  the  Agency  concludes 
that  the  tolerance  will  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 


Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  5E3264/P393].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on.a  substantial 
number  of  small  entities.  A  certification 
statesment  to  this  effect  was  published 
in  the  Federal  Register  of  May  4. 1981 
(46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  Pests. 

Dated:  May  29. 1986. 
Douglas  D.  Campl. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.362  is  amended  by 
redesignating  the  current  paragraph  and 
list  of  tolerances  as  paragraph  (a)  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  180.362    Hcxakis  (2Hn«ttiyt-2- 
piMnylpropyl)  dlstannoxaiM;  toterancM  for 
residues. 


(b)  Tolerances  with  regional 
registration  are  established  for  residues 
of  the  insecticide  hexakis  (2-methyl-2- 
phenylpropyl)  distannoxane  and  its 
organotin  metabolites  calculated  as 
hexakis  [2-methyl-2-phenylpropyl] 
distannoxane  in  or  on  the  raw 
agricultural  commodities: 


Cofnfno(M6S 


RMpbantM .. 


Parts  par 


10  0 


[FR  Doc.  86-12890  Filed  6-10-86;  8:45  am] 
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40  CFR  Part  721 
(OPTS-SOSaO;  FRL-3008-7] 

Certain  Alkylsulfonlc  Acids, 
Ammonium  Salt  Proposed 
Determination  of  Significant  New  Use 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule^ 

summary:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substances 
which  were  the  subject  of 
premanufacture  notices  (PMNs)  P-84- 
1054  and  P-84-1056.  The  Agency 
believes  that  these  substances  may  be 
hazardous  to  aquatic  organisms  and  that 
any  use  of  these  substances  or  the 
manufacture,  import,  processing, 
distribution  in  commerce,  or  disposal 
associated  with  any  use  of  these 
substances  may  result  in  significant 
releases  to  the  aquatic  environment, 
date:  Written  comments  should  be 
submitted  by  August  11. 1986. 
address:  Since  some  comments  are 
expected  to  contain  confidential 
business  information,  all  comments 
should  be  sent  in  triplicate  to:  Document 
Control  Officer  (TS-790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  E-209,  401  M  Street  SW.. 
Washington,  DC  20460. 

Comments  should  include  the  docket 
control  number  OPTS-50538. 
Nonconfidential  versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  in 
Room.  E-107.  at  the  address  given 
above.  For  further  information  regarding 
the  submission  of  comments  containing 
confidential  business  information,  see 
Unit  X  of  this  preamble. 


Federal  Register  /  Vol.  51.  No.  112  /  Wednesday.  June  11.  1986  /  Proposed  Rules 21191 


FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E^543,  401  M 
Street,  SW..  V\feshington.  DC  20460.  Toll 
free:  (800-424-9065).  In  Washington.  DC: 
(544-1404).  Outside  the  USA:  (Operator 
202-554-1404). 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Section  5(a)(2)  of  TSCA  authorizes 
EPA  to  determine  that  a  use  of  a 
chemical  substance  is  a  "significant  new 
use."  EPA  must  make  this  determination 
by  rule,  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2).  Once  a  use  is  determined  to  be  a 
significant  new  use.  persons  must,  under 
section  5(a)(1)(B)  of  TSCA,  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
substance  for  that  use.  Such  a  notice  is 
subject  generally  to  the  same 
requirements  and  procedures  as  a  F^N 
submitted  under  section  5(a)(1)(A)  of 
TSCA  which  are  interpreted  at  40  CFR 
Part  720  published  in  the  Federal 
Register  of  May  13. 1983  (48  FR  21722). 
In  particular,  these  include  the 
information  submission  requirements  of 
section  5(b)  and  (d)(1)  of  TSCA-  In 
addition,  such  notices  are  subject  to  the 
regulatory  authorities  of  section  5  (e) 
and  (f)  of  TSCA.  If  EPA  does  not  take 
regulatory  action  under  section  5.  6,  or  7 
to  control  activities  on  which  it  has 
received  a  SNUR  notice,  section  5(g)  of 
TSCA  requires  the  Agency  to  explain  in 
the  Federal  Register  its  reasons  for  not 
taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
reporting  requirements  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  Part  707. 
Persons  who  intend  to  import  a 
substance  identified  in  a  final  SNUR  are 
subject  to  TSCA  section  13  import 
certification  requirements,  which  are 
codified  at  19  CFR  12.118  through  12.127 
and  127.28.  The  EPA  policy  in  support  of 
the  import  certification  requirements 
appears  at  40  CFR  Part  707. 

II.  Applicability  of  General  Provisions 

In  the  Fefleral  Register  of  September 
5, 1984  (49  FR  35011),  EPA  promulgated 
general  regulatory  provisions  applicable 
to  SNURs  (40  CFR  Part  721.  Subpart  A). 
The  general  provisions  are  discussed 
there  in  detail  and  interested  persons 
should  refer  to  that  document  for  further 
information.  EPA  is  proposing  that  these 
general  provisions  apply  to  this  SNUR 
except  as  discussed  in  diis  preamble 


and  as  set  forth  in  §  721.900.  On  April  22, 
1986,  EPA  proposed  revisions  to  the 
general  provisions  (51  FR  15104),  some 
of  which  would  apply  to  this  proposed 
SNUR. 

III.  Summary  of  This  Proposed  Rule 

The  chemical  substances  which  are 
the  subject  of  this  proposed  rule  were 
the  subject  of  PMNs  P-e4-1054  and  P- 
84-1056.  The  substances  are  identified 
generically  as  alkylsulfonlc  acids, 
ammonium  salt.  EPA  is  proposing  to 
designate  the  following  as  a  significant 
new  use  of  the  substances:  Any  release 
to  waters  of  the  United  States  from  any 
use  of  the  substances  or  from 
manufacture,  import,  processing, 
distribution  in  commerce,  or  disposal 
associated  with  any  use  of  the 
substances. 

rV.  Background 

On  August  9. 1984.  EPA  received  two 
PMNs  for  substances  identified 
generically  as  alkylsulfonlc  acid, 
ammonium  salt,  which  the  Agency 
designated  as  P-84-1054  and  P-a4-1056. 
EPA  announced  receipt  of  the  PMNs  in 
the  Federal  Register  of  August  24. 1984 
(49  FR  33718).  The  notice  submitter  for 
P-84-1054  and  P-84-1056  claimed  the 
following  as  confidential  business 
information  (CBI):  submitter  identity, 
chemical  identity,  production  volume, 
use,  and  process  information.  Under 
section  14(a)(4)  of  TSCA.  the  Agency 
may  disclose  CBI  relevant  in  any 
proceeding.  "(Djisclosure  in  such  a 
proceeding  shall  be  made  in  such 
manner  as  to  preserve  confidentiality  to 
the  extent  practicable  without  impairing 
the  proceeding."  EPA  is  not  convinced 
that  this  rulemaking  will  be  so  impaired 
by  these  claims  as  to  justify  disclosure 
of  CBI.  Therefore.  EPA  has  decided  not 
to  disclose  any  of  the  CBI  at  this  time. 
The  Agency  specifically  requests 
comment  on  this  approach  for  this 
SNUR  rulemaking.  For  convenience  EPA 
will  refer  to  the  substances  by  their 
PMN  numbers. 

The  Agency  is  concerned  that  P-84- 
1054  and  P-84-1056  may  cause  acute 
and  chronic  effects  in  aquatic 
organisms.  This  conclusioin  is  based 
primarily  on  structural  analogy  of  these 
substances  to  certain  alkyl  ethoxylate 
sulfates.  Specifically.  EPA  believes  that 
certain  substances  closely  related  to  the 
tested  alkyl  ethoxylate  sulfates  are 
among  the  more  toxic  substances 
reviewed  by  the  Agency  for  aquatic 
toxicity.  The  Agency  believes  that  a 
SNUR  is  required  for  these  substances, 
because  a  number  of  activities  are 
expected  with  the  substances  and 
releases  to  water  from  the  intended  and 
projected  activities  are  expected  to 


occur  at  a  large  number  of  sites.  Specific 
information  about  these  activities  has 
been  claimed  as  CBI. 

Regulatory  action  was  not  taken  on  P- 
84-1054  or  P-84-1056  during  PMN 
review  because  EPA  believed,  based  on 
data  available  at  that  time,  that  there 
was  a  low  potential  for  aquatic  toxicity 
effects.  However,  due  to  the  availability 
of  new  data  on  this  group  of  substances, 
the  Agency  has  reevaluated  its 
assessment  of  these  substances.  Based 
on  its  reevaluation.  the  Agency  has 
identified  significant  risk  concerns  for 
effects  to  aquatic  organisms  from 
releases  specified  in  the  PMNs  for  P-84- 
1054  and  P-84-1056  as  well  as  releases 
anticipated  from  related  activities. 

When  the  notice  submitter 
commences  commercial  manufacture  of 
the  substances  and  submits  Nofices  of 
Commencement  of  Manufacture  to  EPA. 
the  Agency  will  add  the  substances  to 
the  TSCA  Chemical  Substance 
Inventory.  When  a  substance  is  listed  on 
the  Inventory,  the  notice  submitter  and 
other  persons  may  undertake  activities 
which  result  in  releases  of  these 
substances  to  the  aquatic  environment. 
Therefore,  EPA  is  proposing  to  designate 
the  activities  set  forth  in  paragraph 
(a)(2)  of  the  proposed  §  721.900  as  a 
significant  new  use  so  the  Agency  can 
review  them  before  they  occur. 

Through  a  SNUR,  the  Agency  would 
ensure  that  all  manufacturers,  importers, 
and  processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxicity 
information  on  the  substances  before  a 
significant  new  use  occurs,  and,  if 
necessary,  take  action  to  ensure  that  the 
aquatic  organisms  will  not  be  exposed 
to  levels  of  the  substances  that  are 
potentially  hazardous. 

V.  Determination  of  Proposed 
Significant  New  Uses 

To  determine  what  would  constitute  a 
significant  new  use  of  these  chemcial 
substances.  EPA  considered  relevant 
information  about  the  toxicity  of  the 
substances,  potential  releases 
associated  with  possible  uses  and 
related  manufacturing,  processing, 
distribution  in  commerce,  and  disposal 
and  the  four  factors  listed  in  section 
5(a)(2)  of  TSCA.  Based  on  these 
considerations,  EPA  proposes  to  define 
the  significant  new  uses  of  the 
substances  as  set  forth  in  paragraph 
(a)(2)  of  the  proposed  i  721.900. 

The  Agency  considered  proposing  that 
it  would  be  a  significant  new  use  to 
distribute  these  chemical  substances  in 
commerce  for  any  use  without  specified 
labeling  in  addition  to  the  significant 
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new  uses  (any  release  of  waters  of  the 
United  States  .  .  .)  proposed  in 
paragraph  {a)(2)  of  §  721.900.  Such  a 
label  provision  would  require 
manufacturers,  importers,  and 
processors  to  establish  a  program 
whereby  a  label  is  affixed  to  each 
container  of  the  substances  or  of  a 
formulation  containing  the  substances 
which  is  intended  for  distribution  in 
commerce,  which  includes  at  a  minimum 
the  following  information: 

Warning:  Chemicals  similar  to  this  material 
have  been  reported  lo  cause  acute  and 
chronic  toxicity  effects  to  aquatic  organisms. 
According  to  the  provisions  of  40  CFR 
Chapter  I.  it  is  a  violation  to  release  this 
material  under  certain  circumstances  to  the 
waters  of  the  United  States  without 
notirication  to  the  U.S.  Environmental 
Protection  Agency. 

EPA  solicits  public  comment  on  such 
a  labeling  approach  and  in  particular 
solicits  comment  on  the  effectiveness, 
language,  and  cost  of  a  labeling 
provision. 

VI.  Exemptions  to  Reporting 
Requirements 

EPA  has  codified,  in  S  721.19,  general 
exemption  provisions  covering  SNUR 
reporting.  On  a  case-by-case  basis  the 
Agency  may  modify  these  provisions. 
However,  in  this  case,  the  Agency  is 
proposing  that  S  721.19  apply  in  its 

(entirety. 
On  April  22. 1986,  EPA  issued 
amendments  to  40  CFR  Part  720,  the 
premanufacture  notification  rule  (51  FR 
15096),  including  revisions  of  5§  720.36 
and  720.78(b)  which  contain  detailed 
rules  for  the  section  5(h)(3)  exemption 
for  chemical  substances  manufactured 
or  imported  in  small  quantities  solely  for 
research  and  development.  Because 
§§  720.36  and  720.78(b)  were  not  in 
effect  when  EPA  codified  S  721.19,  the 
Agency  has  relied  on  the  definition  of 
"small  quantities  solely  for  research  and 
development"  in  §  720.3(cc)  and  section 
5(h)(3)  of  TSCA  to  determine  whether 
activities  by  manufacturers,  importers, 
and  processors  of  substances  identified 
in  SNURs  qualify  under  this  exemption. 
On  April  22, 1986,  EPA  proposed 
amendments  to  40  CFR  Part  721  which 
would  redesignate  S  721.19  as  S  721.18 
and  which  would  contain  a  new  S  721.19 
establishing  detailed  rules  for  the 
section  5(h)(3)  exemption  for  SNURs 
and  which  would  ultiamtely  apply  to 
this  SNUR.  The  proposed  new  S  721.19 
is  similar  to  the  revised  §S  720.36  and 
720.78(b).  Until  the  SNUR  amendments 
are  promulgated,  manufacturers, 
importers,  and  processors  of  chemical 
substances  identified  in  SNURs  may 
look  to  55  720.36  and  720.78(b)  and  the 
proposed  new  5  721.19  for  guidance  in 


complying  with  the  section  5(h)(3) 
exemption. 

Section  721.19(g)  fo  the  general  SNUR 
provisions  exempts  persons  from  SNUR 
reporting  when  they  manufacture  (the 
term  manufacture  includes  import)  or 
process  the  substances  solely  for  export 
and  label  the  substances  in  accordance 
with  section  12(a)(1)(B)  of  TSCA.  While 
EPA  is  concerned  about  environmental 
release  during  manufacture  and 
processing  of  the  substances,  section 
12(a)  of  TSCA  prohibits  EPA  from 
requiring  reporting  of  such  manufacture 
of  processing  for  a  significant  new  use. 
However,  such  persons  would  be 
required  to  notify  EPA  of  such  export 
under  secUon  12(b)  of  TSCA  (see  5  721.7 
of  the  general  SNUR  provisions).  Such 
notification  will  allow  EPA  to  monitor 
manufacture  and  processing  activities 
which  are  not  subject  to  significant  new 
use  reporting. 

The  term  "manufacture  solely  for 
export"  is  defined  in  5  720.3(s)  of  the 
PMN  rule;  an  amendment  clarifying  this 
definition  was  issued  on  April  22, 1986 
(51  FR  15096).  The  term  "process  solely 
for  export"  is  defiend  in  5  721.3  of  the 
general  SNUR  provisions  in  a  similar 
fashion.  Thus  persons  would  be  exempt 
from  reporting  under  this  SNUR  if  they 
manufacture  or  process  the  substances 
solely  for  export  from  the  U.S.  under  the 
following  restrictions:  (1)  There  is  no  use 
of  the  substances  in  the  U.S.  except  in 
small  quantities  solely  for  research  and 
development;  (2)  processing  is  restricted 
to  sites  under  the  control  of  the 
manufacturer  of  processor  and  (3) 
distribution  in  commerce  is  limited  to 
purposes  of  export  or  processing  solely 
for  export.  If  a  person  manufactured  or 
■processed  the  substance  both  for  export 
and  for  use  in  the  U.S.,  the 
manufacturing  or  processing  activity 
would  not  be  "solely  for  export" 
because  the  manufacture  and  processing 
would  be  for  use  in  the  U.S. 

VII.  Applicability  of  Proposal  To  Uses 
Occurring  Before  Promulgation  of  Final 
Rule 

To  establish  a  significant  new  use 
rule,  the  Agency  must,  among  other 
things,  determine  that  the  use  is  not 
ongoing.  In  this  case,  the  chemical 
substances  in  question  have  undergone 
premanufacture  review.  When  the 
notice  submitter  begins  manufacture  of 
the  substances  the  submitter  will  send 
EPA  a  Notice  of  Commencement  of 
Manufacture,  and  the  substances  will  be 
added  to  the  Inventory.  The  notice 
submitter  has  not  to  date  submitted 
Notices  of  Commencement  to 
Manufacture.  Therefore,  at  this  time,  the 
Agency  has  concluded  that  these  uses 
are  not  ongoing.  However,  EPA 


recognizes  that  once  the  chemical 
substances  subject  to  this  SNUR  have 
been  added  to  the  Inventory,  they  may 
be  manufactured,  imported,  or 
processed  for  a  significant  new  use  as 
defined  in  this  proposal  before 
promulgation  of  the  rule. 

If.  after  publication  of  this  proposal, 
someone  were  to  undertake  the 
designated  significant  new  use,  he  or 
she  could  argue  that  the  us  is  not  "new" 
at  the  time  the  rule  is  promulgated,  and 
therefore  not  a  significant  new  use.  EPA 
finds  that  the  intent  of  section  5(a)(1)(B) 
is  best  served  by  determining  whether  a 
use  is  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR.  If  a  use 
begun  during  the  proposal  period  were 
not  considered  to  be  a  significant  new 
use,  it  ^IM^be  almost  impossible  for 
the  Agendo  establish  SNUR  notice 
requirements,  since  any  person  could 
defeat  the  SNUR  by  initiating  the 
proposed  significant  new  use  before  the 
rule  became  final.  This  is  contrary  to  the 
general  intent  of  section  5(A)(1)(B). 

Thus,  if  the  substances  are 
manufactured,  imported,  or  processed 
between  proposal  and  promulgation  for 
a  proposed  significant  new  use.  the 
Agency  will  consider  such  use  to  be  a 
significant  new  use  if  it  is  retained  in  the 
final  rule.  EPA  recognizes  that  this 
interpretation  may  disrupt  commercial 
activities  of  persons  who  began  to 
manufacture,  import,  or  process  the 
substances  for  a  significant  new  use 
during  the  proposal  period.  However, 
this  proposal  constitutes  notice  of  that 
potential  disruption,  and  persons  who 
commence  a  proposed  significant  new 
use  do  so  at  their  own  risk. 

The  Agency,  not  wishing  to 
unnecessarily  disrupt  the  commercial 
activities  of  persons  who  engage  in 
proposed  significant  new  use  prior  to 
promulgation  of  a  final  SNUR.  is 
considering  amending  Subpart  A  of  40 
CFR  Part  721  to  allow  for  advance 
SNUR  compliance,  i.e..  compliance  prior 
to  the  date  of  promulgation.  EPA  will 
solicit  public  comment  on  an  advance 
compliance  exemption  when  such  and 
exemption  is  proposed  in  the  Federal 
Register. 

The  chemical  identities  of  P-84-1054 
and  P-84-1056  are  confidential  and. 
therefore,  will  appear  on  the  TSCA 
Inventory  by  generic  chemical  name. 
Therefore,  any  person  who  proposes  to 
manufacture  or  import  P-84-1054  or  P- 
84-1056  is  unlikely  to  know  whether  the 
substances  are  on  the  Inventory  and. 
therefore,  is  likely  to  submit  a  bona  fide 
request  under  either  40  CFR  710.7(e)  or 
720.25(b)  to  determine  whether  the 
substances  are  on  the  Inventory.  If  EPA 
determines  that  the  person  has  a  bona 


fide  intent  to  manufacture  or  import  one 
of  the  substances  and  that  the  substance 
the  person  proposes  to  manufacture  or 
import  is  P-84-1054  or  P-84-1056.  or  the 
person  submits  a  PMN  for  the 
substance.  EPA  will  inform  the  person 
that  the  substance  is  subject  to  this 
proposal.  This  will  give  the  person 
notice  of  this  proposal. 

VIII.  Test  Data  and  other  Information 

EPA  recognizes  that,  under  TSCA 
section  5.  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  notice.  Rather,  persons  are 
required  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to  or  reasonably 
ascertainable  by  them.  However,  in 
view  of  the  potential  environmental 
risks  that  may  be  posed  by  a  significant 
new  use  of  these  substances,  a  more 
reasoned  evaluation  of  the  risks  posed 
by  these  substances  would  require 
additional  data  on  acute  and  chronic 
aquatic  toxicity.  These  data  might  be 
generated  by  conducting  an  algal 
toxicity  test,  a  daphnid  acute  test,  and  a 
fish  acute  toxicity  test.  Depending  on 
the  results  of  th  acute  studies,  chronic 
testing  may  also  be  needed.  These 
studies  may  not  be  the  only  means  of 
addressing  the  potential  risks.  For 
example,  environmental  fate 
information  such  as  rate  and  degree  of 
adsorption  and  biodegradation; 
monitoring  studies  of  the  substances' 
fate  in  biological  treatment  systems; 
etc.;  may  be  sufficient  to  demonstrate  on 
a  case-by-case  basis  that  a  particular 
release,  identified  by  site.  rate,  volume, 
etc..  will  not  approach  a  level  which  is 
sufficient  to  cause  concern  for  these 
substances. 

EPA  encourages  potential  SNUR 
notice  submitters  to  test  the  substances 
for  these  concerns.  SNUR  notices 
submitted  for  a  significant  new  use 
without  such  test  data  may  increase  the 
likelihood  that  EPA  will  take  action 
under  section  5(e).  As  part  of  an 
optional  prenotice  consultation.  EPA 
will  discuss  the  test  data  it  believes 
necessary  to  evaluate  a  significant  new 
use  of  the  substances. 

Test  data  should  be  developed 
according  to  TSCA  good  laboratory 
practices  regulations  at  40  CFR  Part  792. 
Failure  to  do  so  may  lead  the  Agency  to 
find  such  data  to  be  insufficient  to 
reasonably  evaluate  the  environmental 
effects  of  the  substance.  EPA 
encourages  persons  to  consult  with  the 
Agency  before  selecting  a  protocol  for 
testing  the  substances.  EPA  urges  SNUR 
notice  submitters  to  provide  detailed 
information  on  envirormiental  releases 
that  will  result  from  the  significant  new 
use.  In  addition,  EPA  urges  persons  to 


submit  information  on  potential  benefits 
of  the  substances  and  information  on 
risks  posed  by  the  substances  compared 
to  risks  posed  by  substitutes. 

IX.  Economic  Analysis 

The  Agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  reporting 
requirements  for  these  substances.  This 
evaluation  is  summarized  below.  The 
Agency's  economic  analysis,  from  which 
CBI  has  been  omitted,  is  available  in  the 
public  file. 

As  a  result  of  promulgation  of  this 
SNUR.  EPA  would  incur  direct  costs  of 
$11.30(>-$20.500.  Enforcement  costs  will 
also  be  incurred,  but  they  cannot  be 
quantified  at  this  time. 

Subsequent  to  promulgation  of  the 
SNUR.  there  are  three  possible 
outcomes  for  firms  that  wish  to 
manufacture,  import,  or  process  P-84- 
1054  and  P84-1058:  (1)  Conduct  their 
activities  without  release  to  water  (2) 
submit  a  SNUR  notice  describing  the 
manufacture,  processing,  distribution  in 
commerce,  and  disposal  activities 
anticipated  for  the  substances,  or  (3) 
choose  not  to  manufacture,  import,  or 
process  the  substances  owing  to  the 
existence  of  the  SNUR.  The  costs  of 
these  outcomes  are  summarized  below. 

A.  Outcome  1 

If  a  firm's  activities  will  not  result  in 
release  of  the  substances  to  water,  it 
will  not  have  to  submit  a  SNUR  notice; 
however,  it  will  incur  costs  to  avoid 
triggering  the  SNUR  notice.  A  discussion 
of  these  costs  follows: 

Specific' costs  of  alternative  waste 
management  methods  are  unknown,  but 
could  be  significant.  Certain  end  use 
markets  may  be  effectively  prohibited 
because  manufacture,  processing,  or 
disposal  practices  associated  with  such 
uses  of  these  substances  may 
unavoidably  result  in  release  to  water, 
these  costs  cannot  be  estimated. 

The  firm  must  keep  records  of  the 
name  and  address  of  each  person  to 
whom  the  substances  are  sold  or 
transferred  and  the  date  of  such  sale  or 
transfer.  The  present  value  of  the  cost  of 
maintaining  recordkeeping  requirements 
over  a  10-year  period  is  estimated  to  be 
$1,520.  or  $225  on  an  annualized  basis. 

B.  Outcome  2 

One  alternative  under  this  outcome 
would  be  for  a  firm  to  submit  a  SNUR 
notice  with  the  results  of  a  battery  of 
acute  aquatic  toxicity  tests  (algae 
toxicity  test,  daphnid  acute  test,  and  fish 
acute  toxicity  test).  The  acute  test 
battery  is  expected  to  cost  $3,860. 
However,  depending  on  the  results  of 
the  acute  studies,  chronic  testing 


(daphnid  chronic  toxicity,  fish  early  life 
stage  toxicity)  may  be  warranted.  The 
chronic  tests  are  expected  to  cost 
$26,400. 

A  second  alternative  is  for  a  firm  to 
file  a  SNUR  notice  with  data  which 
demonstrate  that  releases  to  water  are 
minimal,  thus  possibly  mitigating  the 
Agency's  aquatic  toxicity  concern.  The 
cost  of  filing  a  SNUR  notice  is  estimated 
at  $1,400^,000.  In  addition,  the 
submitter  might  incur  the  cost  of  some 
release  controls,  a  reduction  in  profits 
(up  to  3.2  percent)  due  to  delays  in 
manufacture,  import,  or  processing,  and 
the  cost  of  regulatory  followup. 

EPA  costs  following  promulgation  of 
the  SNUR  would  include  the  cost  of 
reviewing  the  SNUR  notice,  an 
estimated  $7,100,  and  possible 
modification  of  the  terms  of  the  SNUR 
($8,700). 


C  Outcome  3 

If  a  company  found  the  cost  of 
controlling  release  to  water  too 
expensive  to  justify  manufacture, 
import,  or  processing  of  the  substances, 
the  company  would  not  incur  any  direct 
costs  as  a  result  of  the  SNUR.  The 
company,  as  well  as  society,  could  lose 
benefits  associated  with  the 
manufacture  of  the">uhatances. 

The  Agency  has  not  attempted  to 
quantity  the  benefits  of  the  proposed 
SNUR.  In  general,  benefits  will  accrue  if 
the  proposed  action  leads  to 
identification  and  control  of 
unreasonable  risks  before  significant 
aquatic  toxicity  effects  can  occur. 
Proposal  and  promulgation  of  the  SNUR 
provides  benefits  of  reduced 
environmental  risks. 

X.  Confidential  Business  Information 

Any  person  who  submits  comments 
which  the  person  claims  as  CBI  must 
mark  the  comments  as  "confidential." 
"trade  secret."  or  other  appropriate 
designation.  Any  comments  not  claimed 
as  confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  Part  2.  EPA 
requests  that  any  person  submitting 
confidential  comments  prepare  and 
submit  a  sanitized  version  of  the 
comments  which  EPA  can  place  in  the 
public  file. 

XI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50538).  The  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
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information  as  it  is  received.  The  record 
now  inchides  the  foBowing: 

1.  The  PMNs  for  ^te  substances. 

2.  The  Federal  Register  notice  of 
receipt  of  the  FMNs. 

3.  The  economic  analysis  of  the 
proposed  nil» 

4.  The  toxicity  support  document. 

5.  The  engineering  support  document. 
B.  The  environmental  exposure 

document. 
7.  The  chemistry  si^jport  document 
The  Agency  will  accept  additional 
materials  for  inclusion  in  the  record  at 
any  time  betweeo  publication  of  this 
proposal  and  designation  of  the 
complete  record. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  public  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays,  in  the  OTS  Public  Information 
Office,  Room  E-107,  401  M^  Street  SW.. 
Washington.  DC. 

Xn.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  because  it  will  not  have 
an  effect  on  the  economy  of  $100  million 
or  more,  and  it  will  not  have  a 
significant  effect  on  competition,  costs, 
or  prices.  WT^ile  there  is  no  precise  way 
to  calculate  the  annual  cost  of  this 
proposed  rule,  for  the  reasons  discussed 
in  Unit  IX  of  this  preamble,  EPA 
believes  that  the  cost  will  be  low.  In 
addition,  because  of  the  nature  of  the 
proposed  rule  and  the  substances 
identified  in  it,  EPA  believes  that  there 
will  be  few  significant  new  use  notices 
submitted.  Furlher.  while  the  expense  of 
a  notice,  the  suggested  testing,  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  may  be  limited  because  such 
factors  are  unlikely  to  discoarage 
innovation  of  hi^  potential  value. 
Finally,  this  SNUR  may  encoorage 
innovation  in  safe  chemical  substances 
or  highly  beneficial  uses. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Bodget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexiblity  Act  5 
U.S.C.  60S(b),  EPA  certifies  that  this 
proposed  rule  will  not.  if  promulgated. 


have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
The  Agency  cannot  determine  whether 
parties  affected  by  this  proposed  rule 
are  likely  to  be  small  businesses. 
However.  EPA  believes  that  few 
manufacturers,  importers,  or  processors 
will  submit  SNUR  notices.  Therefore, 
although  the  costs  of  preparing  a  notice 
under  this  regulation  might  be 
significant  for  some  businesses,  the 
number  of  such  businesses  affected  is 
not  expected  to  be  substantial. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  cohtained  in  the 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq..  and  has  assigned 
OMB  control  number  2070-0012. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  "Attention:  Desk  Officer 
for  EPA."  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 
List  of  Subjects  in  40  CFR  Fart  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  May  23. 1986. 
Victor  |.  Klmm, 

Assistant  Admimatrator  for  Pesticides  and 
Toxic  Substances. 

PART  721— lAMENOED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  721  be  amended  as  follows: 

1.  The  authority  citation  for  Part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2607. 

2.  In  Subpart  A  by  adding  the 
definition  for  "waters  of  the  United 
States"  in  alphabetical  sequence,  to 
§  721.3  to  read  as  follows: 

§721.3    Deftnttions. 

•         *         *         •         * 

"Waters  of  the  United  States"  has  the 
meaning  set  forth  in  40  CFR  122.2. 

3.  By  adding  a  new  §  721.900  to  read 
as  follows: 

§  721.900    Certain  aikylsullonic  actds, 
ammonium  salt 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  following  chemical 
substances  referred  to  by  their 
premanufacture  notk;e  numbers  and 
generic  chemical  names  are  subiect  to 
reporting  under  this  section  for  the 
significant  new  uses  identified  in 


paragraph  (a)t2)  of  this  section:  P-84- 
1054,  Alkylsulfonic  add.  ammonium 

salt. 

(2^  The  significant  new  uses  are: 

(i)  Any  release  to  the  waters  of  the 
United  States  from  any  use  of  the 
substances  or  from  manufacture,  import, 
processing,  distribtttion  in  commerce,  or 
disposal  associated  with  any  use  of  the 
substances. 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  Part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  In  addition  to  the 
requirements  of  S  721.17.  manufacturers, 
importers,  and  processors  of  the 
chemical  substances  identified  in 
paragraph  (a)(1)  of  this  section  must 
maintain  the  following  records  for  5 
years  after  their  creation: 

(i)  The  name  and  address  of  each 
person  to  whom  the  substances  are  sold 
or  transferred  and  the  date  of  such  sale 
or  transfer. 

(ii)  [Reserved]. 

(2)  [Reserved].  • 
(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2070- 
0012) 

[FR  Doc.  86-13149  Filed  6-10-86;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  86-209.  RM-53M] 

Radio  Broadcasting  Services; 
Augusta,  IL 

AOENCV:  Federal  Communications 

Commission. 

action:  Proposed  rule.  


summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Francis  L  HoUon.  which  seeks 
the  allotment  of  Channel  250A  to 
Augusta.  Illinois,  as  a  first  FM  service. 
DATES:  Comments  must  be  filed  on  or 
before  July  2a  1986.  and  reply  comments 
OB  or  before  August  12. 1986. 
AOORESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  conunents  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consnhant.  as  follows: 
F^tincis  L  HoHoa  Route  1.  Box  72. 

Plymouth.  Illinois  62367. 
FOR  ROTTNER  MFORMATMH  CONTACT: 
Montrose  H.  Tyree,  K4ass  Media  Bureau, 
(202)  634-053a 


JM   I 


SUPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-209.  adopted  May  27. 1986.  and 
released  June  5, 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief.  A/locations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  86-13133  Filed  6-10-86;  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  No.  86-210,  RM-5317] 

Radio  Broadcasting  Services;  Roseau, 
MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  Rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Marian 
T.  Obie.  proposing  the  allotment  of  FM 
Channel  271 C2  to  Roseau.  Minnesota,  as 
that  community's  first  broadcast  service. 
DATE:  Comments  must  be  filed  on  or 
before  July  28, 1986.  and  reply  comments 
on  or  before  August  12, 1986. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  peiitioners,  or  their  counsel  or 
consultant,  as  follows:  A.L.  Stein. 
Colorado  Building.  Suite  915. 1341  G 
Street  NW..  Washington.  DC  20005 
(counsel  for  the  petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  (202)  634-6530. 
SUPPtfMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-210,  adopted  May  27, 1986,  and 
released  June  5, 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street,  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  86-13138  Filed  6-10-86;  8:45  am) 
BILLING  CODE  6712-01-« 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  528  and  552 
(GSAR  Notic*  No.  5-126] 

General  Services  Administration 
Acquisition  Regulation 

agency:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR)  which 
would  revise  Part  528  to  delete  the 
reference  to  the  waiver  by  the  Small 
Business  Administration  of  bonding 
requirements  pursuant  to  the  Small 
Business  Act;  to  require  submission  of  a 
certificate  of  insurance  instead  of  a  copy 
of  the  insurance  policy:  and  to  require 
the  use  of  the  clause  at  552.228-76, 


Insurance,  when  the  contract  amount  is 
expected  to  exceed  the  small  purchase 
limitation  and  the  contract  work  will  be 
performed  under  special  environmental 
conditions  or  unusual  or  hazardous 
circumstances.  The  change  would  also 
revise  Part  552  to  delete  material  in  the 
prescriptive  language  that  repeats 
material  in  Parts  528  and  529.  The 
intended  effect  is  to  improve  the 
regulatory  coverage  and  provide 
uniform  procedures  for  contracting 
under  the  regulatory  system. 

DATE:  Comments  are  due  in  writing  on 
or  before  July  11, 1986. 

ADDRESS:  Requests  for  a  copy  of  the 
proposal  and  comments  should  be 
addressed  to  Ms  Marjorie  Ashby,  Office 
of  GSA  Acquisition  Policy  and 
Regulations.  18th  and  F  Streets.  NW.. 
Room  4026,  Washington.  DC  20405,  (202) 
523-3822. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Shiriey  Scott,  Office  of  GSA 
Acquisition  Policy  and  Regulations,  18th 
and  F  Streets.  NW.,  4029,  Washington. 
DC  20405.  (202)  523-4765. 

The  Director.  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984.  exempted 
certain  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  proposed  rule.  The  GSA 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.).  The  proposed 
regulation  will  reduce  the  burden  on 
small  businesses  by  permitting 
contractors  to  submit  certificates  of 
insurance  as  evidence  of  compliance 
with  the  insurance  clause  instead  of 
submitting  a  copy  of  the  insurance 
policy.  In  addition,  the  number  of 
contracts  that  will  require  the 
contractor's  general  liability  insurance 
policy  name  GSA  as  an  additional 
insured,  with  respect  to  operations 
performed  under  the  contract,  will  be 
reduced.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 
The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501  et.  seq. 

List  of  Subjecto  in  48  CFR  Parts  528  and 
552 

Government  procurement. 

Dated:  May  23, 1986. 
Ida  M.  UsUd, 

Director.  Office  of  GSA  Acquisition  Policy 

and  Regulations. 

[FR  Doc.  86-13178  Filed  6-10-86;  8:45  aroj 
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This  secion  o«  tie  FEDERAL  REGtSTER 
contains  (tocuments  olhar  ttwn  rates  or 
proposed  rules  thst  sie  applicable  to  the 
public,  rtotioes  of  haenngs  and 
investigations,  convnittee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttHxity.  fMing  of  petitions  and 
applications  ar>d  agency  statements  of 
organization  and  (unctions  are  axanples 
of  documents  appearing  in  tha  section. 


DEPARTIiENT  OF  AGRICULTURE 
(Docket  No.  M-022N] 

National  Adviaory  Conunittaa  on  Meat 
and  Poultry  Inspection;  MeeUng 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Advisory  Committee  on 
Meat  and  Poultry  Inspection  will  be  held 
from  9:00  a.m.  to  5:00  p.m.  on  Thursday. 
June  28, 1986,  and  Riday.  June  27. 1986. 
in  the  Departmental  Auditorium. 
Conference  Room  B.  Constitution 
Avenue  N.W.,  Washington,  DC.  The 
purpose  of  the  Committee  is  to  permit 
consultation  on  various  matters 
pertaining  to  the  meat  and  poultry 
inspection  program,  pursuant  to  sections 
7(cl,  24.  205,  and  301(a)  of  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  607(c). 
624.  645.  and  661(a])  and  sections  5(a]. 
8(b),  and  11(e)  of  the  Poultry  Products 
Inspection  Act  (21  U.S.C  454(a).  457(b), 
and  460(e)). 

The  June.1986  meeting  will  include  a 
discussion  of  the  following  topics: 

1.  Modernization  of  Inspection 
Procedures 

2.  National  Academy  of  Sciences' 
Recommendations  and  Strategic 
Plan 

3.  An  Evaluation  of  the  Role  of 
Microbiological  Criteria  for  Foods 
and  Food  Ingredients 

4.  International  Programs 

5.  "LITE"  and  "LEAN"  Labeling 

6.  Oversight  of  Custom-Exempt 
Activities 

7.  FSIS  Oversight  and  Certification  of 
State  Meat  Inspection  Programs 

The  meeting  is  open  to  the  public  on  a 
space  available  basis.  Comments  of 
interested  persons  may  be  filed  with  the 
Committee  before  or  after  the  meeting, 
and  should  be  sent  to  Catherine 
DeRoever.  Director,  Executive 
Secretariat.  Room  335-E  Administration 
Building.  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue,  SW.. 
Washington.  DC  20250.  (202)  447-3002. 


Done  at  Washington.  DC  c«r.  ]ime  5. 1986. 
Donald  L.  Honstmi, 

Vice  Chairman. 

[FR  Doc  86-13084  Filed  6-10-68;  8:45  am) 

BtUJNQCOOC  S41»«lt-ll 


Forms  Under  Review  by  Offica  ot 
Management  and  Bodget 

June  8. 1986. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisioiu  of  the 
Paperworic  Reducticm  Act  (44  US,C 
Chapter  35)  since  the  last  fist  was 
pubhshed.  iTiis  hst  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s).  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg..  Washington,  DC  20250,  (202)  447- 
■  2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washiiigton,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Forest  Service 
Supplemental  Qualifications 

Statement— Forestry  Aid/Technician 

Positions.  GS-2/7 
FS  6100-7 
On  occasion 
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Individuals  or  households;  6.000 
responses;  6.000  hours;  not  applicable 
under  3504(h) 

Maryann  Van  Sickle  (703)  235-2046. 

New 

•  Economic  Research  Service 
Natural  Resource  and  Manufactured 

Input  Use  Survey  Annually 
Farms;  4.600  responses;  2.300  hours;  not 

applicable  under  3504(h) 
Dr.  John  Schaub  (202)  786-1469. 

•  Ftinners  Home  Administration 
7  CFR  1956-B.  Debt  Settlement 
On  occasion 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations;  4,300  responses;  1.525 
hours;  not  applicable  under  3504(h) 

Galen  Van  Vleet  (202)  475^^t003. 

Revision 

•  Fanners  Home  Administration 
Application  for  Settlement  of 

Indebtedness 

FmHA  456-1 

On  occasion 

Individuals  or  households;  Farms; 
Businesses  or  other  for-profit  Non- 
profit institutions;  Small  businesses  or 
organizations;  3.000  responses:  1.500 
hours;  not  applicable  under  3504(h) 

Galen  Van  Vleet  (202)  475-4003. 

|ana  A.  Benoit. 

Departmental  Clearance  Officer. 

[FR  Doc.  86-13166  Filed  6-10-86;  8:45  am) 

atLUNQ  COM  M10-1S-M 


Soil  Conservation  Service 
Perilla  Mountain  Watershed,  AZ 

agency:  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  deauthorization  of 

Federal  funding. 


summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act. 
Pub.  L  83-566.  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
622),  the  Soil  Conservation  Service  gives 
notice  of  the  deauthorization  of  Federal 
funding  for  the  Perilla  Mountain 
Watershed  project,  Cochise  County. 
Arizona,  effective  on  March  17, 1986. 
FOR  FURTIiER  INFORMATION  CONTACT: 
Verne  M.  Bathurst.  State 
Conservationist.  Soil  Conservation 
Service,  201  East  Indiemola  Avenue. 


Suite  20a  Phoenix,  Arizona  85012.  602- 
241-2247. 

Dated:  May  19. 1986. 
Verne  M.  Bathurst. 

Slate  Conservationist. 
(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
F>revention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials.) 

(FR  Doc.  86-13170  Filed  6-10-86;  8:45  am) 

BILLING  COOC  M10-16-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Large  Power  Transforniers  From 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  June  22, 1984.  the 

Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
large  power  transformers  from  )apan. 
The  review  covered  two  of  the  three 
known  manufacturers  of  this 
merchandise  and  consecutive  periods 
from  July  1. 1980  through  May  31. 1983. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
respondents  we  held  a  public  hearing  on 
)uly  27, 1984.  After  considering  the 
comments  received,  we  have  changed 
the  margins  from  those  presented  in  the 
preliminary  results  of  review. 
EFFECTIVE  DATE:  )une  11. 1986. 
FOR  further  MFORMATION  CONTACT 
Michael  Hudak  or  Linnea  Bucher,  Office 
of  Compliance.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923/5255. 
SUPPt.EMENTARV  INFORMATION: 

Background 

On  ]une  8. 1963.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (48  FR 
26498)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  large  power 
transformers  from  Japan  (37  FR  11773. 
June  14. 1972).  We  began  this  review  of 
the  finding  under  our  old  regulations 
and  published  in  the  Federal  Register 
the  preliminary  results  of  our  review  on 
June  22. 1984  (49  FR  25649).  After  the 


promulgation  of  our  new  regulations,  the 
respondents  requested  that  we  complete 
the  administrative  review  in  accordance 
with  §  353.53a(a)  of  the  Commerce 
Regulations.  We  have  now  completed 
that  administrative  review  with  section 
751  of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  large  power  transformers 
("transformers"),  that  is,  all  types  of 
transformers  rated  10.000  KVA  (kilovolt- 
amperes)  or  above,  by  whatever  name 
designated,  used  in  the  generation, 
transmission,  distribution,  and 
utilization  of  electric  power.  The  term 
"transformers"  includes,  but  is  not 
limited  to,  shunt  reactors, 
autotransformers,  rectifier  transformers, 
and  power  rectifier  transformers.  Not 
included  are  combination  rectifier- 
transformer  units,  conuDonly  known  as 
rectiformers.  if  the  entire  integrated 
assembly  is  imported  in  the  same 
shipment  and  entered  on  the  same  entry 
and  the  assembly  has  been  ordered  and 
invoiced  as  a  unit,  without  a  separate 
price  for  the  transformer  portion  of  the 
assembly.  Transformers  covered  by  this 
finding  are  currently  classifiable  under 
items  682.0755,  682.0765,  and  682.0775  of 
the  Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  two  of  the  three 
known  manufacturers  of  this 
merchandise  to  the  United  States, 
Hitachi,  Ltd.  and  Tokyo  Shibaura 
Electric  Co.,  Ltd.  ("Toshiba"),  and 
consecutive  periods  from  July  1. 1980 
through  May  31, 1983.  We  will  cover  the 
third  firm,  Fuji  Electric  Co.,  Ltd..  in 
another  review. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to  -     ' 
comment  on  the  preliminary  results.  At 
the  request  of  the  respondents  we  held  a 
public  hearing  on  July  27, 1984. 

In  addition,  we  held  a  conference  on 
April  6, 1984,  with  all  interested  parties 
in  all  of  the  outstanding  transformer 
cases,  solely  for  the  presentation  of 
views  on  the  appropriate  method  for 
adjustment  for  differences  in  the 
efficiency  of  transformers.  We  received 
comments  in  that  conference  from 
Westinghouse.  Toshiba,  Hitachi,  Fuji 
Electric,  Alsthom  Atlantique,  Industrie 
Elettriche  di  Legnano.  Ansaldo 
Componenti,  S.p.A.,  and  General 
Electric  Co.  We  are  deferring  our 
decision  on  any  revision  of  the  method 
we  use  to  calculate  efficiency 
difierences. 

Comment  1:  Hitachi  submits  that  the 
Department  should  abandon  its  "best 
information"  preliminary  results  and 


proceed  with  selection  of  the  most 
comparable  home  market  transformer 
units,  the  next  step  in  the  review 
process.  Hitachi  claims  that  its 
responses  to  the  Department'sT^equests 
for  information  were  adequate  by  fair 
and  reasonable  standards  of 
interpretation  and  that  information 
missing  at  the  time  of  publication  of  the 
preliminary  results  either  did  not  exist 
or  was  de  minimis  in  amount  and 
immaterial  in  importance.  Hitachi 
claims  that,  as  of  the  date  of  publication, 
it  has  supplied  nearly  everything  the 
Department  had  requested  and 
everything  needed  by  the  Department  in 
order  to  select  the  most  comparable 
home  market  units.  Hitachi  adds  that  it 
is  unfair  for  the  Department  to  use  best 
information  in  circumstances  where  the 
vagueness  of  the  Department's  requests 
for  information  made  it  impossible  for 
Hitachi  to  comply  in  a  timely  manner. 

Department's  position:  We  disagee 
with  Hitachi  that  it  was  in  substantial 
compliance  with  our  requests  for  timely 
and  complete  responses.  Although 
Hitachi  submitted  a  substantial  amount 
of  information  during  the  review,  as  of 
the  date  of  publication  of  our 
preliminary  results,  despite  our 
numerous  requests,  Hitachi  had  not 
supplied  certain  home  market  sales 
information  which  we  deemed 
necessary  to  select  the  most  comparable 
home  market  units.  Specifically,  we 
made  repeated  clear  requests  for  the 
identifiable  price  or  value  for  the 
transformer  portion  of  any  package  or   • 
system  sale. 

A  package  sale  is  a  single  sale  of 
several  transformers  with  spare  parts  or 
accessories,  all  at  a  single  price.  A 
system  sale  is  an  integrated  unit 
consisting  of  one  or  more  transformers 
plus  related  electrical  and  other 
equipment  [see  the  final  results  of  the 
administrative  review  on  certain  electric 
motors  from  Japan  (49  FR  32627.  August 
15. 1964)).  Where  price  information  on 
such  sales  was  not  available,  we 
requested  a  value  for  the  transformer 
portion  of  the  package  or  system  and  an 
explanation  of  how  Hitachi  derived  that 
value.  When  we  finally  received 
information,  it  was  clearly  inadequate. 

In  Timken  Co.  v.  United  States,  Slip 
Op.  86-17  (February  20, 1986) 
("Timken"),  the  Court  of  International 
Trade  found  that  the  Department  has 
abused  its  discretion  when  it  failed  to 
collect  the  data  necessary  to  ascertain 
the  appropriateness  of  the  respondent's 
model  selection.  The  Court  noted:  "The 
issue  of  what  constitutes  proper  model 
comparisons  and  the  related  issue  of 
home  market  data  selection  go  to  the 
heart  of  the  FTA's  determination. 
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concerning  as  they  do  the  identity  of  the 
merchandise  the  ITA  compared  for  the 
purpose  of  determining  dumping 
margins."  Hitachi's  conduct,  which 
impeded  the  investigation,  and  its 
failure  to  provide  useable  package  or 
system  sale  price  or  value  information, 
warrant  our  using  the  best  information 
available. 

Comment  2:  Toshiba  contends  that  the 
Department  should  reconsider  using  the 
best  information  otherwise  available. 
Toshiba  claims  that  it  initially  supplied 
•all  information  necessary  for  a  proper 
selection  of  a  transformer  comparable  to 
its  U.S.  unit  and  subsequently  provided 
large  quantities  of  additional  data. 
Specifically.  Toshiba  argues  that  a 
former  Department  case  analyst,  in  a 
handwritten  note  to  Toshiba,  indicated 
that  he  had  selected  a  certain  unit  (the 
Customer  E  unit)  for  comparison  with 
the  one  U.S.  sale.  Toshiba  claims  it 
provided  the  Department  with  a  full 
questionnaire  response  regarding  the 
Customer  E  unit.  Toshiba  argues  that 
Westinghouse  subsequently  urged  the 
Department  to  use  either  of  two  home 
market  sales,  one  of  which  was  the 
Customer  E  unit,  in  the  comparison. 
Toshiba  therefore  claims  that,  by  March 
1982,  all  parties  had  agreed  to 
comparison  using  the  Customer  E  unit. 
However,  the  Department  later  informed 
Toshiba  that  the  Customer  E  selection 
was  tentative  (because  the  Department 
could  not  locate  the  home  market  listing 
upon  which  the  departed  analyst  based 
that  selection),  implied  that  there  was 
no  agreement  between  the  parties,  and 
requested  additional  data.  Toshiba  then 
supplied  the  additional  information. 
Toshiba  urges  that  it  should  not  suffer 
because  of  a  mistake  by  the  Department, 
especially  since  all  parties  had  already 
agreed  on  the  selection  of  a  suitable 
home  market  unit.  ^ 

Department's  position:  The  record  is 
unclear  about  who  agreed  to  what  and 
when  in  the  review  process.  What  is 
clear  is  that,  when  we  learned  of  certain 
home  market  package  or  system  sales 
and  requested  more  information  about 
them.  Toshiba  refused  to  provide  it.  This 
fact  alone  warrants  our  use  of  the  best 
information  available.  See  generally. 
Timken.  surpa. 

CommenC3:  The  respondents  contend 
that  the  Department's  request  for  price 
information  prior  to  final  selection  of  a 
comparable  home  market  unit  was 
unnecessary  and  inappropriate.  The 
respondents  argue  that  the  antidumping 
law  requires  the  Department  to  select 
such  or  similar  merchandise  for 
comparison  with  the  U.S.  sale,  that 
"such  or  similar"  means  merchandise 
that  is  most  alike  in  physical 


characteristics  to  the  U.S.  merchandise, 
and  that  the  purpose  of  an  antidumping 
investigation  is  to  determine  whether 
there  are  any  price  differences  between 
the  U.S.  merchandise  and  the 
comparison  of  such  or  similar 
merchandise.  It  Would  be  totally 
improper  for  the  Department  to  consider 
price  factors  in  the  process  of  selecting 
such  or  similar  merchandise  because  to 
do  so  would  beg  the  ultimate  question 
for  resolution. 

Toshiba,  indicating  that  its  refusal  to 
supply  such  price  information  was 
entirely  reasonable,  further  claims  that 
the  Department's  detailed  specification 
sheets  ask  for  a  great  deal  of 
information  about  physical 
characteristics  of  transformers. 
Moreover,  the  Department  specifically 
asked  Toshiba  to  identify  any  unusual 
circumstances  of  sale  associated  vyith 
the  transformers  in  question.  Toshiba 
argues  that  the  Department's 
specification  sheet  requests  for 
information,  if  answered  correctly,  were 
ample  to  alert  the  Department  to  any 
unusual  physical  characteristics  or 
circumstances  of  sale.  The  Department 
should  properly  use  best  information 
otherwise  available  only  if  it 
subsequently  discovers  during 
verification  that  Toshiba  had  not 
adequately  answered  the  detailed 
specification  sheets  (resulting  in  an 
incorrect  selection).  The  Department 
should  not  require,  prior  to  final 
selection  of  the  most  similar  home 
market  unit,  the  submission  of  highly 
sensitive  price  data  on  many  units,  most 
of  which  will  not  be  used  in  the 
Department's  final  analysis. 

Hitachi  also  argues  that  the 
Department  should  not  require 
respondents  to  submit  home  market 
price  information  prior  to  final  selection. 
Hitachi  contends  that  the  use  of  such 
information  raises  serious  doubts  about 
the  Department's  ability  to  render  an 
impartial  decision,  since  both 
Westinghouse  and  the  Department, 
possessing  such  price  information,  are  in 
a  position  to  "margin-shop". 

Department's  position:  During  the  last 
administrative  review  we  developed  a  6- 
step  procedure  for  selection  of  the  most 
similar  home  market  unit  for  comparison 
with  each  U.S.  unit.  In  the  final  results  of 
that  review  we  stated  that  the  fourth 
step  of  the  selection  procedure  would 
require  each  respondent  to  submit 
detailed  specifications  for  each  home 
market  unit  the  Department  initially 
selected  as  potentially  suitable  for 
comparison.  During  the  first  review 
there  was  amt)le  opportunity  to 
comment  on  the  procedures,  as  well  as 
on  the  content  of  the  Department's 


detailed  specification  sheets  (including 
the  price  data  in  contention  here). 
In  the  current  review,  with  a  few 
minor  exceptions,  we  followed  the  6- 
step  procedure  and,  after  isolating  a 
number  of  possible  comparison  units  for 
each  U.S.  sale,  required  the  submission 
of  the  detailed  specification  sheets  in 
order  to  make  our  final  selections.  In 
selecting  the  most  similar  home  market 
transformer,  we  consider  every  element 
requested  on  the  specification  sheets. 
Our  technical  experts  consider  certain 
items  on  the  detailed  specification 
sheets  essential  in  selecting  the  most 
similar  home  market  unit.  The  items 
include,  but  are  not  limited  to.  price  and 
power  rating  (kVA)  information.  Price 
and  kVA  data  allow  us  to  arrive  at  a 
dollar  price  per  kVA  ratio,  which  we  use 
as  a  major  element  in  determining  the 
most  similar  home  market  unit  for 
comparison  with  a  U.S.  unit. 

Our  experience  in  this  and  other 
reviews  involving  large  power 
transformers  has  been  that  complete 
price  information  remains  essential  to 
the  selection  process.  Due  to  the 
technical  complexity  and  customized 
design  requirements  of  the  merchandise 
and  the  varying  adequacy  and  accuracy 
of  information  supplied  in  response  to 
the  detailed  specification  sheets,  we 
need  such  price  information  to  enable  us 
to  identify  unusual  features  of  particular 
units.  Information  submitted  in  prior 
reviews  has  not  necessarily  been 
accurate,  has  sometimes  been 
unintentionally  ambiguous  and/or 
misleading,  or  has  been  incomplete. 
Since  all  units  differ  somewhat,  price 
information  is  a  key  factor  in  the 
selection  process.  Complete  detailed 
specifications,  including  price 
information,  give  the  clearest  possible 
picture  of  a  unit  and  provide  the 
necessary  basis  for  an  accurate 
determination  as  to  which  of  the  initially 
selected  potential  comparison  units  is. 
in  fact,  most  suitable  for  the  comparison. 

The  Department,  in  addition  to 
considering  price  information  critical  in 
this  case,  regularly  uses  price 
information  in  the  selection  process  in 
antidumping  reviews.  In  every 
antidumping  review,  we  analyze  home 
market  (or  third-country)  sales 
information,  including  price,  to  ensure 
that  we  do  not  choose  for  comparison 
sales  which  are  outside  the  ordinary 
course  of  trade  (e.g..  samples  or 
"seconds").  Further,  we  require  price 
information  to  ensure  that  a  respondent 
is  reporting  actual  sales  rather  than 
pretended  sales  or  offers  for  sale.  We 
also  use  price  data  to  identify  sales 
which  are  related  party  transactions. 
We  require  such  price  information  prior 


to  our  final  selection  of  the  appropriate 
sales  to  use  for  foreign  m.irket  value. 
We  note  that  section  771(16)(B)  of  the 
Tariff  Act  includes  a  orice  test  as  one  of 
the  criteria  to  determine  whether  home 
market  merchandise  is  similar  to  the 
exported  product. 

Further,  we  cannot  permit  a 
respondent  to  decide  unilaterally  not  to 
supply  data  because  it  believes  the 
information  to  be  irrelevant.  In  Timken 
the  Court  noted:  "It  is  of  particular 
importance  that  the  administering 
agency  itself  make  the  required 
determination  of  what  constitutes  most 
similar  merchandise,  rather  than 
delegating  that  responsibility  to  an 
interested  party." 

Finally,  we  only  requested  price 
information  on  four  of  Toshiba's  many 
home  market  units,  those  four  which  we 
initially  selected  as  potentially  the  most 
comparable  units.  We  do  not  agree  with 
Toshiba's  argument  that  the  submission 
of  price  information  is  so  highly 
sensitive  that  it  should  not  be  submitted 
on  these  units.  Our  regulations  prohibit 
the  release  of  proprietary  information  to 
anyone  except  under  the  strict 
constraints  of  an  administrative 
protective  order. 

As  for  Hitachi's  comment,  we  do  not 
"margin-shop".  In  our  response  to 
Toshiba's  comment  above  we  have 
explained  our  need  for  home  market 
price  information  prior  to  final  selection 
of  the  most  similar  home  market  unit. 

Comment  4:  Toshiba  argues  that  the 
Department  improperly  used  a  package 
sale  as  the  basis  for  its  best  information 
foregin  market  value  in  the  preliminary 
results.  Toshiba  contends  that  it  is 
impossible  to  separate  the  price  of  an 
individual  transformer  within  the 
package  from  the  single  package  price. 
Further,  themerchandise  involved  in  the 
package  sale  is  quite  distinct  and 
dissimilar  from  the  transformer  sold  by 
Toshiba  in  the  United  States.  Therefore, 
the  Department  should  have  selected 
another  home  market  transformer  for 
comparison  with  Toshiba's  U.S.  unit. 

Hitachi  argues  that  the  Department 
cannot  legally  use  allocations  of 
package  or  system  sale  prices  in 
determining  foreign  market  value, 
because  the  statute  does  not  authorize 
the  use  of  "constructed  value-type" 
information  with  regard  to  home  market 
sales.  Hitachi's  )AERI  home  market  sale 
was  a  system  sale  for  which  no  separate 
price  existed  for  the  two  transformers  in 
the  system.  In  Hitachi's  view,  we  cannot 
use  a  price,  such  as  that  derived  from 
Westinghouse's  best  information 
submission,  which  we  know  is  fictitious. 
Hitachi  adds  that  Westinghouse  merely 
named  ll  e  source  of  its  price  submission 


but  did  not  submit  the  source  document 
itself. 

Westinghouse  notes  that  the 
Department  previously  rejected  the 
argument  that  package  sales  are  perse 
exempt  from  consideration  as 
comparison  units,  citing  the  final  results 
of  review  on  certain  |apanese  electric 
motors  (see  our  position  on  Comment  1). 
The  Department  determined  there  that 
motors  included  as  part  of  a  system  or 
package  sale  are  of  the  same  general 
class  or  kind  of  merchandise,  are  used 
for  the  same  purposes,  and  that  a  price 
can  be  developed  for  the  individual 
motors  on  the  basis  of  cost  plus  an 
allocated  portion  of  the  profit  on  the 
package. 

Department's  position:  We  agree  with 
Westinghouse.  We  believe  we  have  the 
legal  authority  and  ability  to  develop 
meaningful  prices  for  individual 
transformers  in  package  or  system  sales 
on  the  basis  of  cost  plus  an  allocated 
portion  of  the  profit,  but  to  do  so  we 
need  complete  price  information  on  such 
sales.  Given  the  substantial  cost  of  each 
transformer  unit,  we  do  not  accept 
Hitachi's  claim  that  it  was  unable  to 
identify  a  price  or  value  for  the 
transformer  portion  of  its  package  and 
system  sales.  Finally,  Westinghouse's 
listing  of  sources  was  adequate 
substantiation  for  our  purposes. 

Since  Toshiba  declined  to  furnish  this 
information,  and  Hitachi's  belated 
attempt  was  inadequate,  we  had  to 
resort  to  using  the  best  information 
otherwise  available. 

Comment  5:  Hitachi  contends  that  one 
of  the  practical  problems  arising  from 
the  Department's  preliminary  decision 
to  use  best  information  is  that 
respondents  normally  submit  much 
detailed  information  on  the  most 
comparable  home  market  unit  after  the 
Department  selects  that  unit.  The 
Department  decided  to  use  the  best 
information  otherwise  available  before 
Hitachi  had  the  opportunitly  to  submit 
such  "post-selection  information". 
Hitachi  did  provide  much  of  the 
information  with  its  hearing  exhibits,  for 
example,  transportation  charges  and 
dollar  adders  for  certain  of  the  best 
information  home  market  units.  Hitachi 
submits  that  its  exhibits  are  the  best 
information  for  the  relevant 
adjustments. 

Since  the  Department  normally  does 
not  request  such  information,  nor  is  it 
normally  provided  to  the  Department, 
until  after  the  Department's  final 
selection.  Hitachi  argues  that  the 
Department  should  not  ignore  the 
information  based  upon  the  arbitrary 
rule  that  the  Department  will  only 
consider  information  submitted  before 


signature  of  the  preliminary  results  in 
reaching  the  final  results  of  a  review. 

Hitachi  further  argues  that  the  point  at 
which  the  Department  could  cut  off 
consideration  of  submitted  information 
in  reaching  final  results  occurs  at  some 
point  after  submission  of  post-hearing 
briefs.  Otherwise,  Hitachi  concludes,  the 
Department  would  be  disregarding  that 
part  of  the  Tariff  Act  which  authorizes 
the  use  of  best  information  and  ignoring 
§§  353.46  and  353.47  of  the  Commerce 
Regulations. 

Westinghouse,  in  making  its  argument 
for  certain  modifications  to  the  "best 
information"  preliminary  results,  also 
supplied  new  information  to  the 
Department  subsequent  to  publication  of 
the  preliminary  results. 

Department's  position:  We  must  use 
the  best  information  otherwise  available 
whenever  a  party  or  any  person  refuses 
or  is  unable  to  provide  requested 
information  in  a  timely  manner  and  in 
the  form  required,  or  otherwise 
significantly  impedes  an  investigation. 
We  need  all  factual  information  before 
the  preliminary  results  so  that  all  parties 
may  fully  comment  on  those  results. 
Since  Hitachi  did  not  provide  the  data 
needed  for  the  preliminary  results,  we 
had  to  rely  on  the  best  information 
otherwise  available.  Our  actions  in  this 
review  conform  with  §§  353.46  and 
353.47  of  the  Commerce  Regulations, 
since  we  allowed  the  opportunity  for 
comments,  a  hearing,  and  both  pre-  and 
post-hearing  briefs. 

The  best  information  otherwise 
available  in  this  review  includes  the 
respondents'  information  which  had 
been  independently  corroborated,  the 
petitioner's  information,  and  information 
provided  by  the  Customs  Service.  We 
did  not  use  new  information  submitted 
by  a  respondent  or  the  petitioner  which  | 
we  received  after  publication  of  the 
preliminary  results.  Our  refusal  to  use 
Hitachi's  information,  including  its 
submission  in  its  post-hearing  brief,  is 
based  on  Hitachi's  impeding  the 
investigation,  its  submission  of 
inadequate  information,  and  its  failure 
to  submit  information  in  a  timely 
manner. 

Comment  6:  Hitachi  charges  that  the 
Department  abdicated  its  responsibility 
to  conduct  the  review  by  turning  over  to 
Westinghouse  approval  of  the  "carve- 
out"  proposal.  Hitachi's  proposal  would 
have  required  Hitachi  only  to  report  on 
home  market  sales  during  a  shortened 
period  of  time.  Hitachi  contends  that 
Westinghouse  totally  mischaracterizes 
the  "carve-out"  exercise  as  designed  to 
delay  the  review. 

Department's  position:  Vie  followed 
the  6-step  procedure  for  selection  of  the 
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most  similar  home  market  unit  for 
comparison  with  each  U.S.  unit.  We  first 
developed  the  procedure  during  the 
prior  section  751  review.  The  first  step  of 
this  selection  procedure  consists  of  our 
request  from  each  respondent  for  a 
complete  listing  of  home  market  sales 
along  with  the  general  specifications  of 
each  unit  sold.  As  in  the  prior  review. 
we  reo'iested  that  the  information  be 
supplied  on  abbreviated  specification 
sheets.  There  was  ample  opportunity 
during  the  prior  review  to  comment  on 
the  proposed  procedure  and  the  use  of 
the  abbreviated  specification  sheets. 
During  the  course  of  this  review  we 
indicated  that  we  were  willing  to  review 
any  proposal  by  Hitachi  regarding  a 
"carve-out."  Hitachi  could  have  made  a 
proposal  directly  to  us  or  after  reaching 
an  agreement  with  Westinghouse. 
Hitachi  chose  to  try  for  an  agreement 
with  Westinghouse.  The  effort  resulted 
in  significant  delay  and  ultimately 
failed.  We  adhered  to  the  selection 
procedure  and  did  not  abdicate  our 
responsibility.  Any  substitute  for  a 
complete  home  market  listing,  whether 
offered  by  Hitachi  alone  or  by  Hitachi 
and  Westinghouse  jointly,  would  have 
been  subject  to  our  approval  or 
disapproval. 

Comment  7:  Westinghouse  and 
Hitachi  both  maintain  that  the 
Department's  generally  applicable  step- 
by-slep  procedure  for  comparing  large 
power  transformers  requires  some  basic 
corrections.  Westinghouse  argues  that 
the  Department's  procedure  improperly 
applied  the  Westinghouse  Pricing  Rule 
("WPR")  ratio  to  items  not  included 
within  that  ratio  and  failed  to  apply  the 
ratio  to  items  properly  included. 

Westinghouse  recommends  that  the 
Department  adopt  the  following 
procedure: 

1.  Develop  a  theoretical  WPR  price  for 
the  selected  home  market  transformer. 

2.  Develop  a  theoretical  WPR  price  for 
the  U.S.  transformer. 

3.  Use  the  theoretical  prices 
developed  in  steps  1  and  2  to  arrive  at  a 
ratio  of  theoretical  WPR  prices  (U.S./ 
home  market.) 

4.  Adjust  the  actual  sales  price  of  the 
home  market  transformer  to  an  ex- 
factory,  packed  price. 

5.  Adjust  the  actual  sales  price  of  the 
U.S.  transformer  to  an  ex-factory, 
packed  price. 

6.  Adjust  the  actual  ex-factory  sales 
price  of  the  home  market  transformer, 
including  all  value  received,  to  account 
for  differences  between  the  home 
market  unit  and  the  theoretical  price  of 
the  home  market  unit,  including: 

a.  The  value  of  credit  extended/ 
advance  payments  received  on  the  home 
market  sale; 


b.  Those  circumstances  of  sale 
increasing  or  decreasing  the  price 
received  for  the  home  market  unit; 

c.  Cost-based  adjustments  for 
physical  characteristics  of  the  home 
market  unit  not  covered  by  the  WPR; 

d.  Packing  of  the  home  market  unit. 

7.  Adjust  for  differences  in  efficiency 
between  the  U.S.  and  home  market 
units. 

8.  Adjust  the  price  of  the  home  market 
unit  for  inflation  between  home  market 
and  U.S.  shipment  dates. 

9.  Apply  the  theoretical  WPR  ratio 
derived  in  step  3  to  the  home  market 
price  derived  in  step  6. 

10.  Convert  the  ratio-adjusted  home 
market  price  derived  in  step  8  to  U.S. 
dollars. 

11.  Adjust  the  home  market  price 
derived  hi  step  10  for  differences 
between  the  U.S.  sale  and  the  adjusted 
home  market  sale,  including: 

a.  The  value  of  credit  extended/ 
advance  payments  received  on  the  U.S. 
sale; 

b.  Those  circumstances  of  sale 
increasing  or  decreasing  the  price 
received  for  the  U.S.  unit; 

c.  Cost-based  adjustments  for 
physical  characteristics  of  the  U.S.  unit 
not  covered  by  the  WPR; 

12.  Subtract  the  U.S.  price  (step  5) 
from  the  adjusted  home  market  price 
(step  11)  to  arrive  at  a  margin  stated  in 
U.S.  dollars. 

13.  Divide  the  dollar  margin  obtained 
in  step  12  by  the  price  derived  in  step  5 
to  determine  the  percent  margin. 

Hitachi  is  in  substantial  agreement 
with  Westinghouse's  comments  and 
only  disagrees  with  the  manner  in  which 
Westinghouse  would  implement  its 
proposed  procedure  with  regard  to 
packing  costs  and  infiation. 

Department's  position:  As  noted  in  the 
final  results  of  the  administrative  review 
on  larger  power  transformers  from 
France  (49  FR  36888.  September  20. 
.  1984).  we  generally  agree  that  the 
proposed  procedure  would  result  in  a 
more  accurate  comparison.  However, 
we  do  not  agree  that  a  separate 
adjustment  in  steps  6a  and  11a  for  the 
value  of  credit  extended/advance 
payments  received  on  the  home  market 
sale  and  U.S.  sale  is  needed,  because 
the  Department  considers  adjustments 
for  differences  in  credit  terms  to  be 
circumstance-of-sale  adjustments 
already  accounted  for  in  steps  6b  and 
lib.  Similariy.  we  do  not  agree  that  a 
separate  infiation  adjustment  in  step  8  is 
necessary  for  differences  between  home 
market  and  U.S.  shipment  dates  because 
the  Department  will  consider  an 
inflation  adjustment  in  steps  6c  or  lie. 
as  appropriate. 


Comment  8:  Hitachi,  Toshiba,  and 
Westinghouse  agreed  that  there  were  12 
errors  in  the  best  information  otherwise 
available  that  we  used  to  calculate  the 
preliminary  results  margins.  They  also 
agreed  on  the  necessary  corrections. 

Department's  position:  We  have 
changed  the  preliminary  calculations  to 
correct  the  12  agreed-upon  errors,  as 
follows: 

1.  Changed  the  percent  adder  for 
impedance  on  the  Toshiba  Customer  C 
unit  to  8  percent; 

2.  Changed  the  percent  adder  for 
sound  level  on  the  Toshiba  Customer  C 
unit  to  9  percent; 

3.  Included  a  dollar  adder  of  $2,353  for 
the  112  kv  arrester  on  the  Toshiba 
Customer  C  unit; 

4.  Included  a  $1,200  adder  for  six  low 
voltage  bushing  current  transformers  on 
the  Toshiba  Customer  C  unit; 

5.  Changed  the  pricing  kVA  on  the 
Toshiba  Customer  C  unit  to  110,259; 

6.  Used  a  $1,400  adder  on  the  Toshiba. 
SMUD  unit  because  the  customer 
specification  lists  only  a  single  DHS 
relay; 

7.  Used  a  22  percent  adder  for  the  LTC 
application  charge  on  the  Hitachi  Chubu 
unit; 

8.  Included  a  5  percent  adder  for 
auxiliary  cooling  on  the  Hitachi  JAERI 
unit; 

9.  Deleted  the  percent  adder  for  tap 
range  on  the  Hitachi  JAERI  unit: 

10.  Changed  the  dollar  adder  on  the  4 
Hitachi  units  sold  to  TVA  from  $5,332  to 
$1,333  each;^ 

11.  Changed  the  dollar  adder  on  the 
Hitachi  Seattle  50  MVA  unit  for  the  six 
C-800  accuracy.  2000/5  bushing  current 
transformers  to  a  total  of  $3,954;  and 

12.  Changed  the  dollar  adder  on  the 
Hitachi  Seattle  75  MVA  units  for 
temperature  tests  from  $2,666  to  $888 
each. 

We  did  not  consider  a  number  of 
other  comments  because  they  were 
either  untimely,  unsupported  by 
substantial  evidence,  or  the  supporting 
information  was  unverifiable  and/or 
inadequate. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  the 
comments  received,  we  have  determined 
that  the  following  margins  exist: 
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The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
dumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 
Further,  as  provided  for  in  section 
353.48(b)  of  the  Commerce  Regulations, 
a  cash  deposit  of  estimated  antidumping 
duties  based  upon  the  most  recent  of  the 
above  margins  shall  be  required  for 
these  firms.  For  any  shipment  from  a 
new  exporter  not  covered  by  this  or 
prior  administrative  reviews,  whose  first 
shipments  of  large  power  transformers 
occurred  after  May  31. 1983.  and  who  is 
unrelated  to  any  covered  firm,  a  cash 
deposit  of  9.80  percent  shall  be  required. 
For  the  third  known  manufacturer.  Fuji 
Electric  Co..  Ltd.,  the  cash  deposit 
requirement  remains  unchanged.  These 
deposit  requirements  ^re  effective  for  all 
shipments  of  Japanese  large  power 
transformers  entered,  or  withdrawn 
from  warehouse,  for  con^mption  on  or 
after  the  date  of  publication  of  this 
notice,  and  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1))  and  S  353.53a  of  the 
Commerce  Regulations  (19  CFR  353.53a; 
50  FR  32556.  August  13. 1985). 

Dated:  June  4. 1986. 
Gilbert  B.  Kaplan. 
Deputy  Assistant  Secretary,  Import 
Administration. 
[FR  Doc.  86-13184  Filed  6-10-86;  8:45  am] 
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summary:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Israel  of  oil  country 
tubular  goods  (OCTG).  The  estimated 
net  subsidy  is  2.69  percent  ad  valorem 
during  the  review  period.  However, 
consistent  with  our  stated  policy  of 
taking  into  account  program-wide 
changes  that  occur  before  our 
preliminary  determination,  we  are 
adjusting  the  duty  deposit  rate  to  refiect 
changes  in  the  Bank  of  Israel  Export 


Production  Fund  Program.  We  also 
preliminarily  determine  that  critical 
circumstances  do  not  exist. 

We  have  notified  the  United  States 
International  Trade  Commission  (ITC) 
of  our  determination.  We  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  OCTG  from 
Israel  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice,  and  to  require  a  cash  deposit  or 
bond  on  entries  of  these  products  in  an 
amount  equal  to  the  duty  deposit  rate. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  on  or  before  August  19, 
1986. 

EFFECTIVE  DATE:  June  11,  1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Laura  Winfrey,  Jessica  Wasserman,  or 
Gary  Taverman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-1784,  377-1442  or  377-0161. 
SUPPLEMENTARY  INFORMATION! 

Preliminary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Israel  of 
OCTG.  For  purposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  subsidies: 

1.  The  Encouragement  of  Capital 
Investments  Uw  5719-1959  (ECIL): 
—Preferential  Accelerated  Depreciation 
—Other  ECIL  Tax  Benefits 

2.  Bank  of  Israel  Export  Loans: 
— Export  Production  Fund 

— Export  Shipments  Fund 
— Imports-for-Exports  Fund 

3.  Exchange  Rate  Risk  Insurance 
Scheme. 

We  preliminarily  determine  the 
estimated  net  subsidy  to  be  2.69  percent 
ad  valorem,  and  the  duty  deposit  rate  to 
be  2.12  percent  ad  valorem,  for  all 
manufacturers,  producers,  or  exporters 
in  Israel  of  OCTG. 

Case  History 

On  March  12, 1986.  we  received  a 
petition  in  proper  form  from  Lone  Star 
Steel  Company  and  CF&I  Steel 
Corporation.  In  compliance  with  the 
filing  requirements  of  S  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Israel  of 


OCTG.  directly  or  indirectly,  receive 
subsidies  within  the  meaning  of  section 
701  of  the  Act.  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  April  8. 1986.  we  initiated  an 
investigation  (51  FR  11965).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  on  or  before  June  5. 1986. 

Since  Israel  is  entitled  to  an  injury 
determination  under  section  701(b)  of 
the  Act.  the  ITC  is  required  to  determine 
whether  imports  of  the  subject 
merchandise  from  Israel  materially    > 
injure,  or  threaten  material  injury  to.  a 
U.S.  industry.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  May  7, 1986,  the 
ITC  determined  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Israel  of 
OCTG. 

We  presented  questionnaires 
concerning  the  petitioners'  allegations  to 
the  Government  of  Israel  and  Middle 
East  Tube  Co.,  Ltd.  ("METCO"),  the  only 
manufacturer,  producer,  or  exporter  in 
Israel  of  OCTG,  in  Washington,  DC  on 
April  11, 1986.  Responses  to  our 
questionnaires  were  received  on  May  16 
and  21, 1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  "oil  country  tubular 
goods,"  which  are  hollow  steel  products 
of  circular  cross-section  intended  for  use 
in  drilling  for  oil  or  gas.  These  products 
include  oil  well  casing,  tubing,  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  non-API  (such  as  proprietary) 
specification  as  currently  provided  for  in 
the  Tariff  Schedules  of  the  United 
States,  Annotated  (TSUSA)  under  item 
numbers: 


610.3216 
610.3219 
610.3233 
610.3234 
610.3242 
610.3243 
610.3249 
610.3252 
610.3254 
610.3256 
610.3258 
610.3262 
610.3264 
610.3721 
610.3722 
610.3751 
610.3925 


610.3935 
610.4025 
610.4035 
610.4210 
610.4220 
610.4225 
610.4230 
610.4235 
610.4240 
610.4310 
610.4320 
610.4325 
610.4335 
610.4942 
610.4944 
610.4946 
610.4954 


6104955 
610.4956 
610.4957 
610.4966 
610.4967 
610.4968 
610.4989 
610.4970 
610.5221 
610.5222 
610.5228 
610.5234 
610.5240 
610.5242 
610.5243 
610.5244 


This  investigation  includes  OCTG  in 
both  finished  and  unfinished  condition. 

For  purposes  of  its  preliminary 
determination,  the  ITC  ruled  that  drill 
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pipe  is  a  separ»»e  "like  product"  from 
other  types  of  OCTG.  Since  neither  of 
the  petitioners  manufactures,  produces, 
or  wholesale  drill  pipe,  they  are  not 
"interested  parties"  with  respect  to  drill 
pipe,  within  the  meaning  of  section 
771(9)(C)  of  the  Act.  Therefore,  we  will 
not  investigate  sales  of  drill  pipe  in  this 
investigation. 

Analysis  of  Programs 

Throu^out  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
general  principles  are  described  in  the 
"subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  CoiHitervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26, 1984  issue  of  the  Federal 
Register  (49  PR  ia006). 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purooses  of  the  preliminary 
determination.  All  such  responses  are 
subject  to  verification.  If  the  response 
cannot  be  supported  at  verification,  and 
the  program  is  otherwise 
countervailable.  the  program  will  be 
considered  a  subsidy  in  the  final 
determination. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidies  ("the  review 
period")  is  calendar  year  1985.  Based 
upon  our  analysis  of  the  petition  and  the 
responses  to  our  questionnaires, 
submitted  by  the  Government  of  Israel 
and  METCO,  we  preliminarily 
determine  the  following: 

I.  Programs  Preliminarily  Determined  to 
Confer  Subsidies 

We  preliminarily  determine  that 
subsidies,  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Israel  of  OCTG  under  the  following 
programs: 

A.  The  Encouragement  of  Capital 
Investments  Law  5719-1959  (ECIL) 

The  purpose  of  the  ECIL  is  to  attract 
capital  to  Israel  with  a  view  toward 
developing  the  productive  capacity  of 
the  national  economy,  improving  the 
balance  of  payments,  absorbing 
immigration,  and  offsetting  the  economic 
disadvantages  in  Israel's  development 
areas.  Petitioners  allege  that  the 
Government  of  Israel  provides  various 


benefits  to  manufacturers,  producers,  or 
exporters  in  Israel  of  OCTG  under  the 
following  sections  of  the  ECIL 

1.  ECIL  Preferential  Accelerated 
Depreciation.  Section  42  of  ttie  ECft. 
provides  that  approved  enterprises  may 
depreciate:  1)  machinery  and  equipment 
at  double  the  normal  rate  for  five  years 
and  2)  buildings  at  four  times  the  normal 
rate.  The  law  states  that  the  accelerated 
depreciation  is  available  only  to 
approved  enterprises. 

The  responses  gave  no  indication  as 
to  which  enterprises  are  eligible  for  this 
program  or  how  the  approval  process 
works.  Because  government  approval  is 
required,  there  is  the  possibility  that  the 
government  limits  this  program  to 
specific  enterprises.  Thus,  we 
preliminarily  determine  that  it  confers 
countervailable  benefits  to 
manufacturers,  producers,  or  exporters 
in  Israel  of  OCTG. 

For  tax  programs,  we  generally 
determine  the  value  of  the  subsidy  by 
calculating  the  amount  of  the  benefit 
based  on  the  tax  rettuu  filed  during  the 
review  period.  According  to  the 
responses  of  the  Government  of  Israel 
and  METCO,  METCOs  tax  liability  was 
not  affected  by  the  application  of  these 
benefits  on  the  tax  return  filed  during 
the  review  period.  Although  we 
preliminarily  determine  that  the 
preferential  accelerated  depreciation 
program  confers  a  countervailable 
benefit  to  manufacturers,  producers,  or 
exporters  in  Israel  of  OCTG.  the 
estimated  net  countervaliable  benefit  is 

zero. 

2.  Other  ECIL  Tax  Benefits.  Under  the 
ECIL  approved  enterprises  are  liable  for 
payment  of  a  30  percent  corporate  tax 
on  approved  fixed  assets,  while  the 
regular  corporate  tax  rate  is  40  percent. 
In  addition,  under  section  47  of  the  ECIL 
the  maximum  tax  liability  of  an 
approved  enterprise  may  vary  according 
to  the  date  on  which  the  enterprise  was 
established.  Petitioners  also  allege  that 
various  other  tax  benefits  are  available 
under  the  ECIL  including  a  maximum 
tax  rate  of  25  percent  on  income  from 
approved  investments.  According  to  the 
law,  the  tax  benefits  are  available  to 
only  approved  enterprises. 

The  response  gave  no  indication  as  to 
which  enterpnses  are  eligible  for  this 
program  or  how  the  approval  process 
works.  Because  government  approval  is 
required,  there  is  the  possiblity  that  the 
government  limits  this  program  to 
specific  enterprises.  Thus,  we 
preliminarily  determine  that  it  confers 
countervailable  benefits  to 
manufacturers,  producers,  or  exporters 
in  Israel  of  OCTG. 

As  stated  in  section  LA.1  above,  for 
tax  programs  we  generally  determine 


the  value  of  the  subsidy  by  calculating 
the  amount  of  the  benefit  based  on  the 
tax  return  filed  during  the  review  period. 
According  to  the  responses  of  the 
Government  of  Israel  and  METCO. 
METCO's  tax  liability  was  not  affected 
by  the  application  of  these  benefits  on 
the  return  filed  during  the  review  period. 
Therefore,  although  we  preliminarily 
determine  that  these  tax  benefits  confer 
countervailable  benefits  to 
manufacturers,  producers,  or  exporters 
in  Israel  of  OCTG,  the  estimated  net 
countervailable  benefit  is  zero. 

B.  Bank  of  Israel  Loans 

Petitioners  allege  that  the  Government 
of  Israel  provides  preferential  export 
financing  to  manufacturers,  producers, 
or  exporters  in  Israel  of  OCTG  through 
three  export-credit  funds  administered 
by  the  Bank  of  Israel: 

1.  Export  Production  Fund  (EPFJ- 
Under  the  EPF,  loans  are  provided  to 
exporters  to  enable  them  to  finance 
export  production.  Eligibility  for  EPF 
loans  is  contingent  upon  exportation. 
During  the  review  period.  EPF  financing 
was  available  both  in  foreign  currencies 
and  in  new  Israeli  shekels  (N.I.S.). 
According  to  the  reponse.  in  July  1985. 
the  Bank  of  Israel  discontinued  EPF 
financing  in  N.I.S.  As  of  that  date.  EPF 
financing  became  available  only  in 
foreign  currencies  at  interest  rates  not  to 
exceed  LIBOR  plus  two  percent. 

Because  only  exporters  are  eligible  for 
these  loans,  we  preliminanly  determine 
that  they  are  countervailable  to  the 
extent  that  they  are  provided  at 
preferential  rates.  With  respect  to  the 
foreign-currency  denominated  loans,  the 
company  reponse  states  that  dollar 
financing  is  not  available  from  private 
sources  in  Israel. 

Nor  were  we  able  to  obtain 
benchmark  interest  rates  for  these  loans 
from  independent  sources.  Therefore, 
we  have  relied  on  our  earlier 
determination  regarding  Potassium 
Chloride  from  Israel:  Final  Affirmative 
Countervailing  Duty  Determination  (FR 
36122)  in  deriving  our  benchmark. 
In  that  case,  we  found  that  the 
appropriate  benchmark  for  foreign- 
currency  denominated  loans  was  a  so- 
called  "Euro  rate"  plus  two  percent.  We 
have  continued  to  apply  the  two  percent 
premitun  and  have  added  it  to  the 
nominal  London  Interbank  Offer  Rate  on 
U.S.  dollar  deposits  in  effect  during  the 
review  period. 

With  respect  to  N.I.S.-denominated 
loans,  we  used  as  our  benchmark  the 
effective  rate  on  Israeli  shekel  overdraft 
accounts  during  1985  provided  in  the 
Government  of  Israel  reponse. 


Comparing  these  benchmarks  to  the 
interest  rates  charged  on  the  EPF  loans, 
we  also  preliminarily  determine  that  the 
EPF  loans  were  provided  at  preferential 
interest  rates,  and  are.  hence, 
countervailable. 

To  determine  the  benefit  provided 
under  this  program,  we  based  our 
calculations  on  the  total  value  of  the 
export  loans  because  METCO  did  not 
segregate  specific  loans  to  OCTG.  For 
the  N.I.S.  financing,  we  calculated  the 
total  amount  of  interest  METCO  would 
have  paid  imder  the  benchmark  and 
subtracted  from  that  amount,  interest 
METCO  actually  paid.  We  then 
allocated  the  difference  over  total 
export  sales.  For  the  foreign  currency 
financing,  we  followed  the  same 
procedure  by  taking  the  total  amount  of 
interest  METCO  would  have  paid  and 
subtracted  from  that  amount,  the 
amount  of  interest  METCO  actually 
paid.  We  allocated  the  difference  over 
total  export  sales.  Adding  the  benefits 
from  the  N.I.S. — and  foreign  currency- 
denominated  loans,  we  calculated  an 
estimated  net  subsidy  rate  of  0.58 
percent  ad  valorem. 

In  cases  in  which  program-wide 
changes  have  occurred  prior  to  a 
preliminary  determination,  and  where 
the  changes  are  verifiable,  the 
Department's  practice  is  to  adjust  the 
duty  deposit  rate  to  correspond  to  the 
eventual  duty  liabihty.  Because  the 
response  states  that  short-term  N.I.S.- 
denominated  export  financing  is  no 
longer  available,  and  since  METCO  had 
no  outstanding  N.I.S.-denominated  loans 
at  the  end  of  the  review  period,  we  have 
adjusted  the  duty  deposit  rate  to  reflect 
this  change.  Therefore,  the  duty  deposit 
rate  for  this  program  is  0.01  percent  ad 
valorem. 

2.  Export  Shipments  Fund  (ESF). 
Under  the  ESF.  loans  are  provided  to 
exporters  to  enable  them  to  extend 
credit  in  foreign  currency  to  their 
overseas  customers.  The  financing  of  the 
shipment  is  granted  after  the  shipment 
of  the  goods  and  the  credit  is  granted  for 
not  more  than  six  months. 

Because  only  exporters  are  eligible  for 
these  loans,  we  preliminarily  determine 
that  they  are  countervailable  to  the 
extent  that  they  are  provided  at 
preferential  rates.  We  used  as  our 
benchmark  for  this  fund  the  foreign 
currency  benchmark  described  in  the 
"Export  Production  Fund"  section  of  this 
notice.  Comparing  the  benchmark 
interest  rate  to  the  actual  rate  charged 
on  these  loans,  we  also  preliminarily 
determine  that  the  loans  were  provided 
at  preferential  rates  and  are,  hence, 
countervailable.  Applying  the 
methodology  described  in  section  I.B.I 
above,  we  calculate  an  estimated  net 


subsidy  rate  of  0.001  percent  ad 
valorem. 

3.  Imports-for-Exports  Fund  (lEF). 
Under  the  lEF,  exporters  receive  loans 
denominated  in  foreign  currency  in 
order  to  finance  imported  materials  used 
for  export  production.  Because  only 
exporters  are  eligible  for  these  loans,  we 
preliminarily  determine  that  they  are 
countervailable  to  the  extent  that  they 
are  provided  at  preferential  rates.  We 
used  as  our  benchmark  for  this  fund  the 
foreign  currency  benchmark  described 
in  the  "Export  Production  Fund"  section 
of  the  notice.  Comparing  the  benchmark 
interest  rate  to  the  actual  rate  charged 
on  these  loans,  we  also  preliminarily 
determine  that  the  loans  were  provided 
at  preferential  rates  and  are.  hence, 
countervailable.  Applying  the 
methodology  described  in  section  I.B.l 
above,  we  compared  the  benchmark  to 
the  preferential  interest  rate  obtained  by 
METCO  on  the  lEF  loans.  The  benefit 
was  then  allocated  over  METCO's  total 
exports  of  OCTG  during  the  review 
period.  On  this  basis,  we  calculate  an 
estimated  net  subsidy  rate  of  0.01 
percent  ad  valorem. 

C.  Exchange  Rate  Risk  Insurance 
Scheme 

Petitioners  allege  that  manufacturers, 
producers,  or  exporters  in  Israel  of 
OCTG  benefit  from  the  Exchange  Rate 
Risk  Insurance  Scheme  (EIS)  operated 
by  the  Israel  Foreign  Trade  Risks 
Insurance  Corporation  Ltd.  (IFTRIC). 
The  scheme  insures  exporters  against 
decreased  payments  in  foreign-currency 
receivables  resulting  from  delays  in  the 
devaluation  of  the  shekel.  According  to 
petitioners,  the  premiums  charged  under 
this  program  may  be  manifestly 
inadequate  to  cover  the  long-term 
operating  costs  and  losses  of  the 
program. 

According  to  the  response  of  the 
Government  of  Israel,  the  EIS  is  a 
mixture  of  exchange  rate  risk  insurance 
and  cost  escalation  schemes.  The  main 
purpose  of  the  EIS  is  to  insure  the 
exporter's  revenue  (in  domestic 
currency)  when  it  lags  behind  increases 
in  local  costs  due  to  unexpected 
fluctuations  between  exchange  rates 
and  domestic  price  increases.  During  the 
past  six  years,  Israel  has  had  very  high 
infiation  rates.  The  rate  of  inflation  has 
dropped  since  August  1985,  but, 
according  to  the  response,  the  rate  of 
devaluation  of  the  shekel  still  lags 
behind  the  rate  of  inflation.  Because  of 
the  problems  encountered  by  the 
exporter  when  devaluation  lags  behind 
inflation,  the  EIS  aims  to  cover  the 
exporter  during  this  period. 

The  EIS  is  based  on  a  weighted 
average  of  the  U.S.  dollar.  French  franc. 
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German  mark.  Dutch  guilder  and  British 
pound.  The  program  also  insures  the 
exporter  against  fluctuations  between 
those  currencies.  The  scheme  is  optional 
and  open  to  any  exporter  willing  to  pay 
a  premium  to  IFTRIC.  Compensation  to 
the  exporters  is  calculated  by  the 
change  in  the  rate  of  devaluation  of  the 
shekel  against  the  other  foreign 
currencies  and  the  change  in  the 
consumer  price  index.  If  changes  in 
domestic  prices  are  higher  than  changes 
in  the  rate  of  the  shekel,  the  exporter  is 
compensated  by  an  amount  equal  to  the 
difference  of  the  changes  multiplied  by 
the  value-added  of  his  exports.  But.  if 
the  rate  of  devaluation  is  higher  than  the 
change  in  the  domestic  price  index,  the 
exporter  must  compensate  IFTRIC. 
Since  the  premium  is  paid  on  the  basis 
of  the  value-added  of  the  exports,  the 
rate  is  the  same  for  all  industries. 

IFTRIC  functions  under  the 
assumption  that  fluctuations  between 
the  changes  in  domestic  prices  and  the 
changes  in  the  devaluation  of  the  shekel 
will  be  in  balance.  In  1984,  infiation  was 
much  higher  than  expected  and 
devaluation  of  the  shekel  lagged  behind 
the  rate  of  inflation;  consequently, 
IFTRIC  registered  a  loss  in  1984.  The 
government  response  indicates  that 
IFTRIC  will  probably  operate  at  a  loss 
in  1985,  but  complete  data  for  that  year 
are  not  yet  available. 

In  determining  whether  an  export 
insurance  program  provides  a 
countervailable  benefit,  we  look  to  see  if 
the  premium  rates  charged  are  adequate 
to  cover  the  program's  long-term 
operating  costs  and  losses.  We 
examined  this  program  once  before,  in 
the  countervailing  duty  investigation 
regarding  Potassium  Chloride  from  . 
Israel:  Fmal  Affirmative  Countervailing 
Duty  Determination  (49  FR  36122).  At 
that  time,  September  14, 1984,  there  was 
insufficient  data  to  determine  that  the 
premiums  charged  were  manifestly 
inadequate  to  cover  long-term  operating 
costs.  We  indicated,  however,  that  EIS 
was  in  a  loss  situation  and  that  we  were 
not  making  a  conclusive  determination 
on  the  program's  countervailability  at 
that  time. 

In  this  case,  the  response  indicates 
that  the  program  was  in  a  loss  position 
throughout  1984  and  probably  will  be  in 
a  loss  in  1985.  This,  combined  with  the 
fact  that  no  data  were  provided  on  the 
program's  premium  collections, 
indemnity  payments,  or  operating  costs, 
lead  us  preliminarily  to  determine  that 
the  premiums  charged  are  manifestly 
inadequate  to  cover  the  long-term 
operating  costs  of  this  program  and  that 
this  program  confers  a  countervailable 
benefit  on  manufacturers,  producers,  or 
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exporters  in  Israel  of  OCTG.  We 
calculated  the  benefit  from  this  program 
on  the  basis  of  the  best  information 
available  by  allocating  the  amount  of 
compensation  METCO  received  from 
IFTRIC,  after  deducting  its  premium 
paid,  over  METCO's  total  exports  during 
the  review  period.  This  resulted  in  an 
estimated  net  subsidy  of  2.10  percent  ad 
valorem. 

II.  Pro-ams  Pteliminaniy  Detennined 
Not  To  Be  UsmI 

We  preliminarily  determine  that  the 
following  programs  have  not  been  used 
by  manufacturers,  producers,  or 
exporters  in  Israel  of  OCTG  during  the 
review  period. 

A.  Investment  Grants 

Petitioners  allege  that  under  section 
40B  of  the  ECIL,  approved  enterprises 
may  receive  investment  grants  for  the 
purpose  of  purchasing  assets  on 
industrial  buildings,  land  development, 
and  building  repairs.  The  amount  of  the 
grant  varies  according  to  the 
development  zone  in  which  the  project 
is  located,  the  type  of  investment  and 
the  corporate  structure  of  the  enterprise. 

According  to  the  responses  of  the 
Government  of  Israel  and  METCO, 
METCO  did  not  receive  any  EQL 
investment  grants  with  respect  to  the 
manufacture,  production,  or  sale  of 
OCTG  during  the  review  period.  The 
response  indicates  that  METCO 
received  and  ECIL  investment  grant  on 
other  merchandise  not  subject  to  this 
investigation.  We  will  carefully  examine 
the  utilization  of  these  benefits  at 
verification. 

B  ECIL  Loans 

Pelilioners  allege  that  manufacturers, 
producers,  or  exporters  in  Israel  of 
OCTG  may  receive  loans  on  terms 
inconsistent  with  commercial 
considerations  under  section  24  of  the 
ECIL  for  the  enlargement  of  facilities. 
According  to  the  responses  of  the 
Government  of  Israel  and  METCO, 
METCO  did  not  receive  any  ECIL  loans 
with  respect  to  the  manufacture, 
production,  or  sale  of  OCTG  during  the 
review  period. 

C  Property  Tax  Exemptions  on 
Buildings  and  Equipment 

Petitioners  allege  that  manufactuers: 
producers,  or  exporters  in  Israel  of 
OCTG  may  benefit  from  tax  benefits 
under  the  ECIL  that  allow  eligible 
enterprises  a  five-year  exemption  from 
payii)ent  of  two-thirds  of  property  taxes 
on  buildings  and  a  ten-year  exemption 
from  payment  of  one-sixth  of  property 
taxes  on  equipment.  According  to  the 
responses  of  the  Government  of  Israel 


and  METCO,  property  taxes  were 
abolished  for  all  taxpayers  in  Israel  as 
of  April  1, 1981.  METO  did  pay  a  special 
tax  on  its  building  and  equipment  under 
the  Capital  Levy  on  Property  Law  (Ad 
Hoc  Provisions).  5745-1985.  applicable 
only  during  1985.  The  same  rate  was 
applicable  to  all  companies  in  Israel  and 
according  to  the  response,  METCO  did 
not  receive  an  exemption  from  this  tax. 

D.  ECIL  Interest  Subsidy  Payments 

Petitioners  allege  that  manufacturers, 
producers,  or  exporters  in  Israel  of 
OCTG  receive  grants  provided  by  the 
Government  of  Israel  for  the  rebate  of 
interest  on  loans  provided  by 
commercial  banks.  The  amount  of  the 
grant  varies  according  to  the 
development  zone  in  which  the  ^ 

enterprise  is  located. 

In.its  response,  the  Government  of 
Israel  states  that  certain  investment 
programs  in  Israel  approved  after  July  1. 
19^  were  provided  with  a 
supplementary  temporary  capital  grant. 
According  to  the  responses  of  the 
Government  of  Israel  and  METCO. 
METCO  did  not  apply  for  the  use  of  this 
investment  program  during.«he  review 
period. 

E.  Partial  Non-Payment  of  Employer's 
Tax 

Although  not  specifically  alleged  by 
petitioners,  we  stated  in  our  Notice  of 
Initiation  that  this  program  may  provide 
benefits  to  manufacturers,  producers,  or 
exporters  in  Israel  of  OCTG.  Under 
section  55B  of  the  ECIL,  employers  in 
approved  industrial  enterprises  located 
in  Development  Zone  A  or  B  may  be 
exempt  from  either  one  half  or  all  of  the 
employer's  tax.  According  to  the 
responses  of  the  Government  of  Israel 
and  METCO,  since  April  1, 1980,  the 
employers  tax  has  not  been  levied  on 
the  productive  sectors  to  the  economy. 
Therefore.  METCO  did  not  receive  a 
benefit  under  this  program  during  the 
review  period. 

F.  Drawback  Grants 

Although  not  specifically  alleged  by 
petitioners,  we  included  in  our  Notice  of 
Initiation  a  reference  to  ECIL  drawback 
grants.  Section  40E  of  the  ECIL  provides 
that  the  owner  of  an  approved 
enterprise  is  entitled  to  a  drawback 
grant  with  respect  to  taxes  on 
investments  and  investment 
expenditures.  According  to  the 
responses  of  the  Government  of  Israel 
and  METCO,  METCO  did  not  receive  a 
drawback  grapt  in  connection  with 
investment  for  the  production  of  OCTG 
during  the  review  period,  and,  as  of 
April  1, 1986,  ECIL  drawback  grants 
were  abolished. 


G.  Encouragement  of  Industrial 
Research  and  Development  Law  5744- 
1984  (EIRD) 

Petitioners  allege  that  manufacturers, 
producers,  or  exporters  in  Israel  of 
OCTG  may  benefit  from  research  and 
development  grants  equal  to  50  percent 
of  approved  project  costs  where  such 
activity  is  directed  at  export  expansion. 
According  to  the  responses  of  the 
Government  of  Israel  and  METCO, 
METCO  did  not  use  EIRD  with  respect 
to  the  manufacture,  production,  or  sale 
of  OCTG  during  the  review  period. 

H.  Other  Benefits 

Petitioners  allege  that  manufacturers, 
producers,  or  exporters  in  Israel  of 
OCTG  may  receive  benefits  in  the  form 
of  low-cost  development  loans,  labor 
training  funded  by  the  Ministry  of  Labor 
and  working  capital  to  finance  export 
operations.  These  programs  are 
referenced  in  the  foreword  to  the  ECIL. 
According  to  the  responses  of  the 
Government  of  Israel  and  METCO. 
METCO  did  not  receive  any  of  the  other 
ECIL  benefits  listed  above  during  the 
review  period. 

/.  Bank  of  Israel  Special  Export 
Financing  Loans 

Petitioners  allege  that  manufacturers, 
producers,  and  exporters  in  Israel  of 
OCTG  received  benefits  from  special 
export  financing  loans  administered  by 
the  Bank  of  Israel.  According  to  a 
memorandum  from  the  Israel  Export 
Institute,  special  loans  to  finance 
penetration  of  new  markets, 
introduction  oFnew  products,  special 
marketing  drives,  establishment  of 
foreign  sales  offices,  market  research 
and  special  foreign  marketing 
expenditures  are  available  to  exporters. 

According  to  the  responses  of  the 
Government  of  Israel  and  METCO, 
METCO  did  not  receive  any  benefits 
under  the  Bank  of  Israel  Special  Export 
Financing  Loans  during  the  review 
period. 

III.  Programs  for  Which  Additiooal 
Information  Is  Needed 

For  the  following  programs,  the 
information  submitted  by  respondents  is 
insufficient  to  determine  if  a  subsidy  has 
been  provided  to  manufacturers, 
producers,  or  exporters  in  Israel  of 
OCTG.  Therefore,  we  determine  that 
additional  information  is  needed  on  the 
following  programs. 

A.  The  Encouragement  of  Industry 
(Taxesf  Low  5729-1969  (EIL) 

Petitioners  allege  that  manufacturers, 
producers,  or  exporters  in  Israel  of 
OCTG  receive  benefits  under  the 
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following  sections  of  the  EIL  However, 
the  information  contained  in  the 
response  is  insufficient  to  determine  if  a 
subsidy  has  been  provided  to 
manufacturers,  producers,  or  exporters 
in  Israel  of  OCTG. 

1.  Preferential  Accelerated 
Depreciation.  Under  section  4A. 
industrial  companies  that  acquired  new 
business  assets  subsequent  to  tax  year 
1974  are  entitled  to  an  annual 
depredation  allowance  equal  to  fifty 
percent  of  the  depreciable  base  of  the 
asset. 

2.  Reduction  in  Income  Tax  Rates. 
Under  section  19(a),  industrial  ^ 
companies  investing  in  further 
development  of  their  production 
activities  are  entitled  to  a  reduced  tax 
rate  on  income  chargeable  to  tfie 
investment. 

3.  Tax  Deductible  Inventory 
Adjustment.  Under  section  5A,  an 
industrial  company  may  be  entitled  to 
special  deductions  based  on  the  vakie  of 
its  end-of-year  inventory. 

B.  Shlom-HagoJU  Special  Levy 

In  its  response.  METCO  provided 
information  on  the  Shlom-Hagalil 
Special  Levy.  The  duty  is  paid  on  all 
imported  raw  material  and  imported 
goods  incorporated  into  the  exported 
product  at  a  rate  of  2  percent  According 
to  the  response,  the  drawback  is  at  a 
rate  of  1.25  percent  of  the  f.o.b.  export 
value  and  it  is  calculated  as  a 
percentage  of  the  special  levy  paid  on 
the  imported  raw  materials  included  in 
the  exported  goods.  The  response 
indicates  that  the  drawback  is  not 
excessive,  but  the  information  submitted 
is  insufficient  to  determine  if  a  subsidy 
has  been  provided  to  manufacturers, 
producers,  or  exporters  in  Israel  of 
OCTG. 

Preliminary  Negative  Determination  of 
Critical  Circumstances 

The  petitioners  allege  that  "critical 
circumstances"  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Act  with 
respect  to  imports  of  OCTG  from  Israel. 
In  determining  whether  critical 
drcumsiances  exist,  we  must  examine 
whether  there  is  a  reasonable  basis  to 
believe  or  suspect  that: 

(a)  The  alleged  subsidy  is  inconsistent 
with  the  Agreement  and 

(b)  There  have  been  massive  imports 
of  the  sabject  merchandise  over  a 
relatively  short  period. 

In  determining  whether  imports  have 
been  massive  over  a  reletively  short 
I>eriod  of  time,  we  have  considered  the 
following  factors: 

1.  Whether  recent  imports  have 
increased  si^ficantly; 


2.  Whether  recent  import  penetration 
ratios  have  increased  significantly:  and 

3.  Whether  recent  imports  are 
significantly  above  average  import 
levels  calculated  over  the  last  three 
years. 

3.  Whether  recent  imports  are 
significantly  above  average  import 
levels  calculated  over  the  last  three 
years. 

A  review  of  this  information  indicates 
that  imports  from  Israel  have  not  been 
massive  over  a  relatively  short  period  of 
time. 

Since  we  have  not  found  massive 
imports  over  a  relatively  short  period  of 
time,  we  will  not  determine  whether  the 
alleged  subsidies  are  inconsistent  with 
the  agreement.  Therefore,  we 
preliminarily  determine  that  critical 
circumstances  do  not  exist. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  OCTG  from  Israel  which 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  to  require  a 
cash  deposit  or  bond  for  each  entry  of 
this  merchandise  equal  to  2.12  percent 
ad  valorem.  This  suspension  will  remain 
in  effect  until  further  notice 

Verification 

In  accordance' with  section  770(a)  of 
the  Act,  we  will  verify  the  data  used  in 
making  our  final  determination.  We  will 
not  accept  any  statement  in  a  response 
that  cannot  be  verified  for  our  final 
determination. 


Public  Conunent 

In  accordance  with  section  355.35  of 
the  Commerce  Regulations,  if  requested. 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  2:00  p.m.  on  July  11. 
1986  at  the  U.S.  Department  of 
Commerce.  Room  3708, 14th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  2023a  Individuals  vrho  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  B099,  at  the  above  address  within 
10  days  after  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number. 
(2)  the  number  of  participants:  (3)  the 
reason  for  attending;  and  (4)  a  hst  of  the 
issues  to  be  discussed.  In  addition, 
prehearing  briefs  with  at  least  10  copies 
of  the  confidential  version  and  seven 
copies  of  the  non-confidential  version 
must  be  submitted  to  the  Eteputy 
Assistant  Secretary  by  July  1. 1986.  Oral 
presentation  will  be  limited  to  issues 
raised  in  the  briefs.  In  accordance  with 
19  CFR  355.33(d)  and  19  CFR  355.34. 
written  views  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determination  or,  if  a  hearing  is 
held,  within  10  days  after  the  hearing 
transcript  is  available. 

This  notice  is  published  pursuant  to 
section  703(fl  of  the  Act  (19  U.S.C. 
1671b(f)). 

Dated:  lune  5, 1986. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  86-13185  Filed  6-10-86;  8:45  am] 
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ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  wQl  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  materially  iniure, 
or  threaten  material  injury,  to  a  U.S. 
industry  within  45  days  after  the 
Department  makes  its  final 
determination. 


lC-1 22-602] 

Initiation  of  Countervailing  Duty 
Investigation:  Certain  Softwood 
Lumtier  Products  From  Canada 

AQENCV:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice.  


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers  and  exporters 
in  Canada  of  certain  softwood  lumber 
products,  as  described  in  the  "Scope  of 
Investigation"  section  below,  receive 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law.  We  are  notifying  the  US. 
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International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  the  subject 
merchandise  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  August  12. 
1986. 
EFTEcnvc  date:  June  11. 1986. 

FOR  FURTNdl  INFOmiATION  CONTACT: 

Barbara  Tillman  or  Gary  Taverman. 
OfRce  of  Investigations.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 
Telephone:  (202)  377-2438  or  377-0161. 
SUPPLEMENTARY  INFORMATION:  . 

Petition 

On  May  1?,  1986.  we  received  a 
petition  in  proper  form  from  the 
Coalition  for  Fair  Lumber  Imports  on 
behalf  of  the  U.S.  industry  producing 
certain  softwood  lumber  products 
(CSLP).  The  Coalition  for  Fair  Lumber 
Imports  is  a  group  of  U.S.  softwood 
lumber  manufacturers  and  associations 
representing  U.S  manufacturers  of  CSLP. 
In  compliance  with  the  Filing 
requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26). 
the  petition  alleges  that  manufacturers, 
producers  and  exporters  in  Canada  of 
CSLP  receive,  directly  or  indirectly, 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
Since  Canada  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  Title  VII  of  the 
Act  applies  to  this  investigation,  and  the 
ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Canada  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

On  May  31, 1983.  we  issued  the  Final 
Negative  Countervailing  Duty 
Determinations:  Certain  Softwood 
Products  from  Canada  (48  FR  24159). 
That  investigation  was  initiated  in 
response  to  a  petition  filed  on  October  7, 
1982,  by  the  United  States  Coalition  for 
Fair  Canadian  Lumber  Imports.  It 
alleged  that  the  governments  of  Canada 
administered  a  number  of  programs 
which  bestowed  benefits,  directly  or 
indirectly,  on  the  manufacture, 
production  and  exportation  or  certain 
softwood  products  from  Canada, 
constituting  subsidies  within  the 
meaning  of  section  701  of  the  Act.  The 
softwood  products  under  investigation 
in  that  case  included  softwood  lumber, 
softwood  shakes  and  shingles,  and 
softwood  fence,  while  the  instant  case 
pertains  only  to  certain  softwood  lumber 


products  (not  including  shakes,  shingles, 
of  fence).  The  basis  for  our  decision  to 
re-investigate  particular  programs  is 
described  in  the  "Allegations  (ST 
Subsidies"  section  of  this  notice. 

On  June  4, 1986,  the  government  of 
Canada  exercised  its  right  to 
consultation  pursuant  to  Article  3:1  of 
the  Agreement  on  Interpretation  and 
Application  of  Articles  VI,  XVI,  and 
XXIII  of  the  General  Agreement  of 
Tariffs  and  Trade. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  this  petition  and  we 
have  found  that  it  meets  these 
requirements.  Therefore,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers  and  exporters 
in  Canada  of  CSLP,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
subsidies.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  August  12. 
1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  softwood 
lumber  products.  These  products  are 
softwood  lumber,  rough,  dressed,  or 
worked  (including  softwood  flooring 
classified  as  lumber),  provided  for  in 
items  202.03  through  202.30,  inclusive; 
softwood  siding,  not  drilled  or  treated, 
provided  for  in  items  202.47  through 
202.50,  inclusive;  other  softwood  lumber 
and  siding,  provided  for  in  item  202.52; 
and  softwood  flooring  provided  for  in 
item  202.60  of  the  Tariff  Schedules  of  the 
United  States. 

Allegations  of  Subsidies 

The  petition  alleges  that 
manufacturers,  producers  and  exporters 
in  Canada  of  CSLP  receive  benefits 
which  constitute  subsidies.  We  are 
initiating  on  the  following  programs 
alleged  in  the  petition: 

A.  Stumpage  Programs 

Petitioner  alleges  that  the  provincial 
governments  of  Alberta,  British 
Columbia,  Ontario  and  Quebec  are 
selling  their  right  to  harvest  softwood 
timber  ("stumpage")  to  the  lumber 
industry  at  preferential  rates.  In  our 
Final  Negative  Countervailing  Duty 
Determinations:  Certain  Softwood 


Products  from  Canada  (Softwood 
Products)  {48  FR  24159).  we  determined 
that  stumpage  programs  were  not 
provided  to  a  "specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries"  and  did  not  entail  the 
provision  of  goods  at  preferential  rates. 
We  determined  in  Softwood  Products 
that  stumpage  programs  were  not 
limited  to  a  "group  of  enterprises  or 
industries"  because  (1)  any  limitations 
on  use  were  not  due  to  activities  of  the 
Canadian  governments  and,  (2)  the 
actual  users  of  stumpage  spanned  a. 
wide  range  of  industries.  We  also 
determined  in  Softwood  Products  that 
stumpage  programs  did  not  entail  the 
provision  of  goods  at  preferential  rates 
because  there  was  no  evidence  of  price 
discrimination  within  the  relevant 
jurisdictions. 

Absent  a  change  in  the  law,  in  order 
for  the  Department  to  re-initiate  on  a 
program  which  previously  has  been 
found  not  to  be  countervailable  the 
petitioner  must  present  new  evidence, 
must  show  that  there  has  been  a 
evolution  in  the  Department's 
interpretation  of  the  countervailing  duty 
law.  or  both. 

Petitioner  in  the  instant  case  alleges 
that  there  is  new  evidence  which  may 
indicate  that  the  use  of  stumpage 
programs  is  currently  being  limited  by 
certain  government  policies.  This  new 
evidence  raises  possible  questions  as  to 
the  dejure  availability  of  stumpage 
programs  and  collaterally  invites  a  re- 
examination of  the  de  facto  availability 
issue. 

Petitioner  also  contends  that  the 
Department's  interpretation  of  the 
countervailing  duty  laws  has  evolved 
since  Softwood  Products.  Petitioner  cites 
the  preliminary  results  in  the 
administrative  review  of  Carbon  Black 
from  Mexico  (Carbon  Black)  (51  FR 
13269)  and  the  preliminary 
determination  in  Certain  Carbon  Steel 
Products  from'Brozil  (Certain  Steel)  49 
Fed.  Reg.  5157).  In  referring  to  Carbon 
Black,  petitioner  alleges  that  the 
Department  has  reduced  its  reliance  on 
the  inherent  nature  of  the  product  in 
determining  whether  a  good  is  generally 
available. 

In  citing  Certain  Steel,  petitioner 
maintains  that  the  Department's  current 
analytical  approach  to  a  determination 
of  specificity  in  cases  where  the 
government  provides  a  natural  resource 
focuses  primarily  on  the  de  facto 
beneficiaries.  Petitioner  notes  that  in 
Certain  Steel,  despite  the  nominal 
availability  of  iron  ore  at  government- 
controlled  prices  to  all  industries,  the 
Department  preliminarily  determined 
that  the  steel  industry  was  the 
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"dominant  user"  of  iron  ore.  Thus,  the 
provision  of  iron  ore  at  a  controlled 
price  provided  a  benefit  to  a  "specific 
enterprise  or  industry." 

Petitioner  argues  that  the  analysis  in 
Certain  Steel,  is  applicable  to  the 
alleged  stumpage  programs.  Asserting 
that  the  Canadian  softwood  lumber,  and 
perhaps  plywood,  industry  is  the 
"dominant  user"  of  stumpage  programs, 
petitioner  alleges  certain  facts 
supporting  its  position. 

First,  new  evidence  may  indicate  that 
certain  provincial  governments  now 
limit  the  beneficiaries  of  stumpage 
programs  to  particular  industries, 
principally  the  lumber  industry.  Second, 
the  use  of  stumpage  by  the  pulp  and 
paper  industry  appears  to  be  steadily 
declining,  partly  due  to  policies  which 
encourage  the  utilization  of  chips — a  by- 
product of  lumber  production — rather 
than  whole  logs  for  the  production  of 
pulp,  and  partly  due  to  technological 
innovations  allowing  the  lumber 
industry  to  use  smaller  diameter  trees. 
Third,  the  furniture  industry,  found  to  be 
a  stumpage  license  holder  in  Softwood 
Products,  chiefly  uses  hardwood  rather 
than  softwood  in  the  manufacturing  of 
furniture,  and  uses  lumber  rather  than 
timber  as  an  input. 

Although  petitioner's  analysis  is  not 
determinative,  the  petitioner  has 
presented  new  evidence  and  has  alleged 
that  there  has  been  an  evolution  in  the 
Department  s  interpretation  of  the 
countervaihng  duty  law  such  that  a  re- 
examination of  the  dejure  and  de  facto 
general  availability  of  the  alledged 
stumpage  programs  is  warranted. 
In  Softwood  Products,  we  also 
determined  that  stumpage  was  not  being 
provided  at  preferential  prices. 
Petitioner  argues  that  the  Department 
should  reconsider  its  preferentiality 
determination.  Our  decision  on 
preferentiality  rested  on  our  finding  that 
stumpage  programs  were  generally 
available  and  that  stumpage  was  not 
being  provided  to  some  at  prices  more 
favorable  than  to  others  within  the  same 
jurisdiction.  As  noted  above,  petitioner 
has  given  the  Department  reason  to  re- 
examine whether  the  alleged  stumpage 
programs  might  not  be  generally 
available. 

Petitioner  contends  that  due  to  the 
absence  of  a  generally  available  price  to 
compare  to  the  price  of  stumpage  under 
the  various  alleged  stumpage  programs, 
the  Department  must  apply  one  of  the 
alternative  tests  found  in  the 
Preferentiality  Appendix  attached  to 
Carbon  Black.  Applying  each  of  the 
tests  with  reference  to  the  Canadian 
stumpage  situation,  petitioner  concludes 
that  the  price  of  cross-border  U.S.  timber 
should  be  used  to  measure  the  degree  of 


preferentiality  of  Canadian  stumpage 
and  that  such  a  test  shows  a  significant 
subsidy.  While  taking  no  position  on  the 
propriety  of  applying  any  of  the 
alternative  tests  in  the  Preferentiality 
Appendix  or  even  the  applicability  of 
the  tests  in  the  Preferentiality  Appendix, 
the. Department  determines  that 
petitioner  has  presented  allegations 
sufficient  to  warrant  investigation  as  to 
whether  stumpage  is  provided  at 
preferential  prices. 

In  summary,  the  petitioner  has 
presented  new  evidence  and  has  alleged 
that  there  has  been  an  evolution  in  the 
Department's  interpretation  of  the 
countervailing  duty  law,  both  in  terms  of 
the  general  availability  of  stumpage 
programs  and  the  measure  of 
preferentiality.  such  that  a  re- 
examination of  the  provincial  stunjpage 
programs  in  Alberta,  British  Columbia. 
Ontario  and  Quebec  is  warranted. 

Although  we  intend  to  re-examine 
only  the  stumpage  programs  of  these 
four  provinces,  we  vsrill  request 
information  regarding  the  federal 
stumpage  programs  and  the  stumpage 
programs  in  the  remaining  provinces. 
Sudi  information  may  be  needed  in  our 
analysis  of  whether  the  alleged 
stumpage  programs  confer  subsidies. 

B.  Federal  Program 

•  Certain  Types  of  Investment  Tax 

Credits; 

•  Program  for  Export  Market 
Development; 

•  Regional  Development  Incentive 
Program: 

•  Industrial  and  Regional 
Development  Program:  and 

•  Community-Based  Industrial 
Adjustment  Program. 

C.  Joint  Federal-Provincial  Programs 

•  General  Development  Agreements 
and  Subsidiary  Agreements; 

•  Economic  and  Regional 
Development  Agreements  and 
Subsidiary  Agreements;  and 

•  Rail  Transportation  Facilities  for 
the  Lumber  Industry. 

D.  Provincial  Programs 

•  Alberta  Timber  Salvage  Incentive 
Program. 

In  Softwood  Products  we  found  that 
this  program  to  be  not  countervailable 
because  it  was  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  Petitioner  now 
alleges  that  benefits  are  being  and  have 
been  provided  under  this  program  only 
to  lumber  producers,  and  pulp  and  paper 
producers.  In  light  of  our  decision  to 
initiate  on  the  alleged  stumpage 
programs,  we  are  initiating  on  this 
program. 


•  British  Columbia  Assistance  to 
Small  Business; 

•  British  Columbia  Low  Interest 
Loans; 

•  British  Columbia  Market 
Development  Assistance; 

•  Quebec  APEX  Program; 

•  Quebec  Assistance  to  REXFOR; 

•  Quebec  SDI  Export  Assistance 
Programs:  Export  Expansion  Program. 
Consortium  Program,  New  Market 
Development  Program,  and  Export    . 
Financing  Program;  and 

•  Quebec  Laws  Concerning  Forest 
Credit. 

There  are  also  programs  which  were 
not  alleged  in  the  petition,  but  which  we 
have  investigated  in  previous 
countervailing  duty  investigations 
involving  Canadian  products,  and  which 
we  believe  may  provide  countervailable 
benefits  to  Canadian  CSLP 
marrafacturers,  producers,  and 
exporters.  Therefore,  in  addition  to 
initiating  on  the  programs  alleged  in  the 
petition,  we  are  also  initiating  on  die 
following  programs: 

A.  Federal  Programs 

•  Forest  Industry  Renewable  Energy 
Programs;  and 

•  Special  Areas  Act. 

B.  Joint  Federal-Provincial  Programs 

•  Agricultural  and  Rural  Development 
Agreements;  and 

•  Prince  Edward  Island 
Comprehensive  Development  Plan. 

C.  Provincial  Programs 

•  Quebec  Tax  Abatement  Program, 
We  are  not  initiating  on  the  following 

programs  alleged  in  the  petititon: 

•  Equity  Infusion  from  REXFOR  into 
Forex,  Inc. 

Petitioner  alleges  that  REXFOR.  the 
Province  of  Quebec's  forest  products 
company,  purchased  an  equity  share  in 
Forex.  Petitioner  has  provided  no 
information  that  this  equity  purchase 
was  made  on  terms  inconsistent  with 
commercial  consideration,  therefore,  we 
are  not  investigating  this  allegation.  As 
a  further  note,  we  found  REXFOR  equity 
purchases  in  other  companies  not  to  be 
countervailable  in  Softwood  Products. 

•  Quebec  SO!  Equity  Infusions. 
Petitioner  alleges  that  the  Quebec 

Industrial  Development  Corporation, 
which  is  a  part  of  the  SDI  program,  may 
have  provided  equity  to  manufacturers, 
producers,  and  exporters  of  CSLP. 
Petitioner  has  provided  no  information 
that  any  such  equity  purchases  were 
made,  or,  if  made,  that  they  were  on 
terms  inconsistent  with  commercial 
consideration. 
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Notificatioa  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action,  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  TTC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information  reltating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  conffdential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Adiministration. 

Preliminary  Detenninadon  by  ITC 

The  ITC  will  determine  by  July  3. 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  CSLP  bom  Canada 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate;  otherwise, 
this  investigation  will  continue 
according  to  the  statutory  procedures. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 

Dated:  June  5, 1986. 
Gilbert  B.  Kaplan,  . 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  86-13188  Filed  6-10-86;  8:45,  am] 
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Minority  Business  Development 
Agency 

Announcement  of  Solicitation  of 
Applications;  Buffalo,  NY 

agency:  Minority  Business 
Development  Agency. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  twelve  month  is  estimated  at 
$154,545  for  the  project  performance  of 
October  1, 1986  to  Sept.  30, 1987.  The 
MBDC  will  operate  in  the  Buffalo,  NY 
Metropolitan  Statistical  Area  (MSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $154,545  in  Federal  funds  and 
a  minimum  of  $27,273  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services). 


The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supp<^ts  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  perform  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continue  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

DATES:  Closing  date:  The  closing  date 
for  applications  is  July  18, 1986. 
Applications  must  be  postmarked  on  or 
before  July  18. 1986. 

ADDRESS:  New  York  Regionl  Office, 
Minority  Business  Development  Agency, 
26  Federal  Plaza,  Room  3720,  New  York, 
New  York  10278,  Area  Code/Telephone 
Number  (212)  264-3262. 

FOR  FURTHER  INFORMATION  CONTACT. 

Gina  Sanchez,  Regional  Director,  New 
York  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address: 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 


Dated:  )une  4. 1966. 
Gtna  Sanchez, 

Regional  Director  New  York  Regional  Office. 
[FR  Doc.  86-13141  Filed  6-lC>-«6;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Implementation  and  Enforcement  of 
ttie  Special  Access  Program  Under  the 
Caribbean  Basin  Initiative 

June  6. 1986. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements. 
action:  Notice  of  requirements  for 
participation  in  the  Special  Access 
Program  under  the  Carribean  Basin 
Initiative. 

SUMMARY:  This  notice  identified  how  the 
Committee  for  the  Implementation  of 
Textile  Agreements  (CITA)  will 
implement  the  bilateral  agreements 
negotiated  with  Carribean  countries 
under  the  Caribbean  Basin  Initiative 
Special  Access  Program  and  the 
requirements  for  participation  in  the 
Program.  To  participate  in  the  Program, 
the  U.S.  shipper/exporier  of  fabric  parts 
to  the  Caribbean  must  be  the  same  firm 
that  imports  the  assembled  products 
from  the  Caribbean.  The  firm  also  must 
certify  that  the  fabric  used  in  U.S. 
formed  and  cut.  Completion  of  a  CBI 
Export  Declaration  is  required.  The  U.S. 
Customs  Service  is  directed  to  verify 
that  the  CBI  Export  Declaration  is  filed 
prior  to  the  shipment  of  qualifying  parts, 
to  retain  a  copy  of  the  verified  form,  to 
require  the  presentation  of  a  completed 
CBI  Export  Declaration  as  part  of  the 
entry  package  when  the  assembled 
products  are  imported  into  the  United 
States,  and  to  determine  whether  the 
merchandise  is  eligible  for  entry  under 
the  Program. 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956  grants  authority  to  the  President 
to  negotiate  agreements  with  foreign 
countries  limiting  exports  of  textiles  and 
textile  products  from  such  countries  to  the 
U.S.  and  to  issue  regulations  governing  the 
entry  or  withdrawal  from  warehouse  of  such 
textiles  or  textile  products.  Executive  Order 
11651  (March  3. 1975)  delegates  to  CITA 
responsibility  for  implementing  textile 
agreements. 

date:  This  notice  is  effective  June  11. 

1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  A.  Jacobs,  Attorney-Advisor  to 
the  Office  of  Textiles  and  Apparel,  U.S 
Department  of  Commerce.  Washington 
D.C.  20230  (202-377-3587). 


SUPPLEMENTARY  INFORMATION: 

Background 

On  February  20, 1986,  the  President 
announced  a  special  program  to 
guarantee  access  to  the  U.S.  market  for 
Caribbean-produced  textile  products 
assembled  from  fabric  formed  and  cut  in 
the  United  States.  Caribbean  countries 
have  been  invited  to  enter  bilateral 
agreements  with  the  United  States  under 
which  guaranteed  levels  of  access  will 
be  permitted  for  their  exports  of 
qualifying  assembled  textile  products. 
These  guaranteed  access  levels  will  be 
separate  from  the  quotas  or  designated 
consultation  levels  applicable  to  textile 
products  not  assembled  solely  from  U.S. 
formed  and  cut  fabric.  Bilateral 
negotiations  with  interested 
governments  are  now  in  progress. 

Under  the  authority  of  section  204  of 
the  Agricultural  Act  of  1956  and 
Executive  Order  11651.  the  Committee 
for  the  Implementation  of  Textile 
Agreements  (CITA)  is  charged  with  the 
responsibility  of  administering  arid 
enforcing  the  Special  Program 
(Program).  To  accomplish  its  task,  CITA 
has  determined  that  it  is  necessary  (1)  to 
require  that  the  same  firm  act  as  both 
exporter  of  fabric  parts  to  the  Caribbean 
and  importer  into  the  United  States  of 
assembled  products  made  from  those 
parts,  and  (2)  to  obtain  certifications 
from  the  exporter/importer  and 
assembler  that  U.S.  formed  and  cut 
fabric  is  being  used.  Any  port  may  be 
used  for  the  exportation  of  parts  or  the 
importation  of  the  assembled  products. 
The  U.S.  Customs  Service  is  directed  to 
determine  whether  the  requirements  set 
forth  in  this  notice  are  met  and  to  allow 
treatment  under  the  Program  only  to 
merchandise  that  qualifies  for  the 
Program. 
Requirements  for  Participation 

A  "Special  Access  Program  CBI 
Export  Declaration"  from  has  been 
prepared  for  use  in  administering  and 
enforcing  the  Program  and  is  printed 
below.  The  Declaration  will  be  accepted 
from  firms  participating  in  the  Program 
in  lieu  of  the  standard  from  for  807 
imports  (Form  3317,  Foreign  Assembler's 
Declaration  and  Certification).  The  U.S. 
Customs  Service  is  directed  use  the 
Declaration  and  the  information  to  be 
collected  on  that  Declaration  (1)  to 
determine  whether  the  merchandise 
imported  from  a  Caribbean  nation  is 
entitled  to  treatment  under  the  Special 
Access  Program:  and  (2)  to  conduct 
audits  where  warranted  to  determine 
whether  U.S.  formed  and  cut  fabric  was 
used  to  produce  the  final  product. 
Customs  will  use  the  information 
provided  on  the  CBI  Export  Declaration 


to  compare  the  descriptions  and  data  for 
the  exported  fabric  parts  with  the 
descriptions  and  data  for  the  imported 
assembled  products. 

The  Special  Access  Program  CBI 
Export  Declaration  has  three  parts:  A 
"Shipper's  Declaration,"  an  Assembler's 
Declaration."  and  an  "Importer's 
Declaration."  Each  declaration  is  in  the 
form  of  a  certification  which  must  be 
completed  and  signed  by  an  officer  of 
the  participating  firm,  falsification  of 
which  will  subject  the  certifying  officer 
and  the  firm  on  whose  behalf  the  officer 
was  acting  to  criminal  and  civil 
penalties.  Such  penalties  are  authorized 
under  18  U.S.C.  1001  and  19  U.S.C.  1592. 
18  U.S.C.  1001  provides  for  fine  or 
imprisonment,  or  both  to  any  person 
who: 

Whenever,  in  any  matter  within  the  powers 
of  any  department  or  agency  of  the  United 
States,  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  trick,  scheme,  or 
device  a  material  fact,  or  makes  any  false, 
fictitious  or  fraudulent  statements  or 
representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to 
contain  false,  fictitious  or  fraudulent 
statement  or  entry .... 
19  U.S.C.  1592  provides  for  penalties, 
including  forfeiture  of  merchandise: 

Without  regard  to  whether  the  United 
States  is  or  may  be  deprived  of  all  or  a 
portion  of  any  lawful  duty  thereby,  no  person, 
by  fraud,  gross  negligence,  or  negligence — 

(A)  May  enter,  introduce,  or  attempt  to 
enter  or  introduce  any  merchandise  into  the 
commerce  of  the  United  States  by  means  of— 

(i)  Any  document,  written  or  oral 
statement,  or  act  which  is  material  and  false, 

or 
(ii)  Any  omission  which  is  matenal,  or 

(B)  May  aid  or  abet  any  other  person  to 
violate  subpart  (A). 

See  also  \  162.70,  et  seq..  Customs 
Regulations  (19  CFR  162.70  et  seq.) 

Under  the  Program  announced  by  the 
President,  each  participating  Caribbean 
government  will  enter  into  a  bilateral 
trade  agreement  with  the  United  States. 
Each  agreement  will  include  a 
certification  process  under  which  only 
imports  of  qualifying  textile  products 
accompanied  by  a  completed  Special 
Access  Program  CBI  Export  Declaration 
(among  other  specified  documents)  will 
be  permitted  entry  under  the  guaranteed 
access  levels  of  the  Special  Access 
Program. 

Participation  in  the  Program  and 
treatment  of  merchandise  under  the 
Program  is  strictly  subject  to  fulfillment 
of  the  requirements  of  the  Program.  The 
Declaration  therefore  states  that  firms 
found  to  have  filed  a  falsified 
certification  may  be  precluded  from 
future  participation  in  the  Program. 
Merchandise  which  does  not  meet  the 


requirements  of  the  Program  and 
merchandise  from  firms  precluded  from 
future  participation  in  the  Program  may 
be  charged  to  the  applicable  quotas  or 
designated  consultation  levels  instead  of 
the  guaranteed  access  levels. 

Specifically,  the  procedures  will  be  as 
follows: 

(1)  At  the  time  of  exportation  to  the 
Caribbean  of  fabric  parts  from  the 
United  States,  firms  intending  these 
goods  to  be  treated  under  the  Special 
Access  Program  must  present  to  the  U.S. 
Customs  Service  a  CBI  Export 
Declaration  with  a  completed  Shipper's 
Declaration.  Customs  may  inspect 
shipments  of  parts  accompaning  a  CBI 
Export  Declaration  at  that  time  to  verify 
that  the  information  provided  by  the 
shipper  is  correct. 

Customs  may  ask  the  firm  exporting 
the  fabric  parts  to  produce  the  invoices 
and  cutting  documents  retained  in  its 
files  as  proof  that  the  fabric  is  entirely 
U.S.  formed  and  cut.  Vertically 
integrated  firms,  i.e.,  firms  which  both 
form  and  cut  fabric,  should  retain  an 
internal  transfer  document  or  other 
documentary  proof  that  they  formed  the 
fabric  in  the  Untied  States.  These 
invoices  or  internal  transfer  documents 
must  comply  with  the  requirements  of 
the  Textile  Fiber  Products  Identification 
Act,  15  U.S.C.  70  et  seq.  and  the  Federal 
Trade  Commission  Rules  and 
Regulations  thereunder.  16  CFR  Part  303, 
and  identify  the  fabric  as  entirely 
formed  in  the  United  States.  See  Rule  31 
of  the  Federal  Trade  Commission 
regulations  (16  CFR  303.31)  which 
provides: 

Where  a  textile  fiber  product  is  not  in  the 
form  intended  for  sale,  delivery  to.  or  for  use 
by  the  ultimate  consumer,  an  invoice  or  other 
paper  may  be  used  in  lieu  of  a  label,  and  such 
invoice  or  other  paper  shall  show,  in  addition 
to  the  name  and  address  of  the  person  issuing 
the  invoice  or  other  paper,  the  fiber  content 
of  such  product  as  provided  in  the  Act  and 
Regulations  as  well  as  any  other  required 
information. 

Fabric  which,  under  Rule  33  of  the 
Federal  Trade  Commission  regulations 
(16  CFR  303.33),  would  have  to  be 
labeled  "Imported  cloth,  finished  in  the 
USA"  or  "Made  in  (foreign  country), 
finished  in  USA "  does  not  qualify  as 
U.S.  formed  and  cut  fabric  and  does  not 
qualify  for  treatment  under  the  Program. 
Findings  and  trimmings  incorporated 
into  the  assembled  products  need  not  be 
of  United  States  origin.  ProducU 
assembled  in  participating  Caribbean 
countries  and  made  of  U.S.  formed  and 
cut  fabric  plus  findings  and  trimmings  of 
foreign  origin  may  enter  the  United 
States  under  the  Special  Access 
Program,  provided  that  such  findings 
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and  trimminga  do  not  exceed  25  percent 
of  the  cost  of  the  components  of  the 
assembled  product.  Examples  of 
findings  and  trimmings  are  sewing 
thread,  hooks  and  eyes,  snaps,  buttons, 
"bow  buds."  decorative  lace  trim,  elastic 
strips,  zippers,  including  zipper  tapes, 
and  labels. 

The  Customs  officer  at  the  port  of 
export  will  verify  that  the  Declaration 
has  been  filed  prior  to  the  loading  of  the 
merchandise  aboard  an  exporting 
carrier  by  assigning  a  four  digit  number 
(the  certification  number)  to  the 
Declaration  and  by  signing  and  dating 
the  appropriate  line  of  the  form.  No  two 
Declarations  bom  the  same  port  will  be 
assigned  the  same  number  on  a  single 
date.  The  original  verified  form  will  be 
forwarded  by  the  Customs  officer  at  the 
port  of  export  to  the  New  Orleans 
(Louisiana)  Customs  Office,  the  central 
office  responsible  for  reviewing  all 
Special  Access  Program  CBI  Export 
Declarations.  One  copy  of  the  verified 
Declaration  will  be  retained  by  the 
Customs  port  of  export  The  second 
copy  of  the  verified  Declaration  will  be 
returned  to  the  shipper  to  accompany 
the  shipment. 

(2)  Once  the  parts  have  been 
assembled  in  the  Caribbean  and  are 
ready  to  be  exported  to  the  United 
States,  the  assembler  will  complete  the 
Assembler's  Declaration  on  a  copy  of 
the  Special  Access  Program  CBI  Export 
Declaration.  The  completed  Declaraton 
will  then  accompany  the  shipment  to  be 
exported  as  part  of  the  "entry  package" 
to  be  presented  when  the  assembled 
products  are  imported  into  the  United 
States.  The  entry  package  also  must 
include  a  valid  visa  or  certification,  if 
required  under  the  terms  of  the 
applicable  bilateral  agreement,  and  a 
country  of  origin  textile  declaration,  in 
accordance  with  9  12.130.  Customs, 
Regulations  (19  CFR  12.130). 

(3)  At  the  time  of  entry  into  the  United 
States  of  the  assembled  parts,  the  U.S. 
importer  must  have  completed  the 
Importer's  Declaration  of  the  Special 
Access  Program  CBI  Export  Declaration, 
certifying  the  quantity  and  products 
assembled  from  the  VS.  formed  and  cut 
fabric  described  by  that  CBI  Export 
Declaration.  The  copy  of  the  completed 
Declaration  must  be  presented  as  part  of 
the  "entry  package."  The  merchandise 
will  be  eligible  for  entry  under  the 
Program  only  if  the  shipper  and  importer 
are  the  same  firm,  the  port  determines 
that  an  original  verified  Declaration  is 
on  file  at  the  central  office  as  required, 
and  all  other  entry  requirements  are 
met. 

(4)  The  copy  of  the  com|>ieted 
Declaration  will  be  forwarded  by  the 
Customs  port  of  import  to  the  New 


Orleans  Customs  Office,  the  central 
office  responsible  for  reviewing  all 
Special  Access  Program  CBI  Export 
Declarations.  That  central  office  will 
review  the  Declarations  to  evaluate  the 
certifications  contained  therein,  to 
determine  whether  the  quantities  of 
assembled  products  imported  into  the 
United  States  correspond  with  the 
quantity  of  parts  originally  exported, 
and  to  determine  whether  an  audit  is 
appropriate. 

Printed  below  is  a  copy  of  the  Sp>- 
ecial  Access  Program  CBI  Export 
Declaration  which  will  be  available 
after  July  15, 1986  as  a  triplicate  copy 
single  page  form  from  the  Office  of 
Textiles  and  Apparel.  Room  3100,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230. 

U.S.  Department  of  Commerce 

International  Trade  Administration 

Form  No.  rrA-370  OMB  No.  0625-0179 

Special  Access  Program  CBI  Export 
Declaration 

No  assembled  textile  products  may  be 
entered  into  the  U.S.  under  TSUS  No. 
807.0010  unless  this  form  has  been  completed 
and  is  presented  upon  entry. 


Date 


Port  of 


Certification  « 


Shipper's  Declaration: 

(To  be  completed  by  shipper  prior  to  export 
of  parts  to  the  Caribbean) 

I (name  of  officer)  of 


.  (company  or  corporation) 


Signature  of  receiving  Customs  Officer 

Title    ■ 

Date 


Original  to  be  retained  by  Customs.  Copy  to 
be  attached  to  shipment. 

Assembler's  Declaration: 
I, ,  (officers  name) of 


certify  that  fabric  parts  for  the  assembly  of 

(quantity)  dozen (assembled 

product/category  number)  in  this  exportation 

to (Caribbean  country)  were  cat  in 

the  United  States  of  fabric  formed  in  the 
United  Slates.  Retained  in  my  company's 
files  are  the  invoice  (s)  for  the  fabric  from 
which  the  parts  were  cut  and  my  firm's 
cutting  document.  Such  invoices  comply  with 
the  Textile  Fiber  Products  Identification  Act, 
15  U.S.C.  70  et  seq.  and  the  Federal  Trade 
Commission  regulations  thereunder  (16  CFR 
part  303)  and  will  be  retained  for  three  years 
from  the  date  of  this  exportation. 

Identify  the  parts,  including  the  weight  and 
quantity  of  parts,  the  fabric,  including  fabric 
weight,  yam  size,  thread  count,  fiber  content, 
pattern,  and  color,  the  U.S.  manufacturer(s)  of 
the  fabric,  and  the  U.S.  firm  cutting  the  fabric: 

I  certify  that  all  statements  made  and  all 
information  contained  herein  are  true  and 
correct.  I  understand  the  civil  and  criminal 
penalties,  including  forfeiture  and  sale,  and 
prohibition  from  future  participation  in  this 
Program,  may  be  imposed  for  making  false  or 
fraudulent  statements  herein.  faiKng  to 
provide  the  requested  information  or  for 
violation  of  U.S.  laws  on  exportation. 

Signature  

Title    

Address 


.  (name  of  assembler)  declare 


that  the  articles  described  below  and  covered 
by  this  declaration  were  subject  to 
assembling,  manufacturing  or  processing 

operations  by  this  firm  in 

(Caribbean  country)  from  the  parts  described 
above. 

Describe  the  assembled  product,  including 
U.S.  textile  category  number,  fabric,  quantity 
being  shipped  and  the  total  weight: 

I  declare  that  the  information  set  forth  in 
this  declaration  is  correct  and  true  to  the  best 
of  my  information,  knowledge  and  belief. 

Signature ■ 

Title    

Address 

Date : 


Importer's  Declaration: 

(To  be  completed  and  presented  by  importer 
for  importation  into  the  United  Stales) 

I, ,  (name  of  officer)  of 

(importer  of  record)  certify  thai 

this  shipment  of (quantity)  dozen  of 

(product  or  category  number) 

assembled  in (country  of 

assembly)  is  of  parts  cut  in  the  United  Stales 
from  fabric  formed  in  the  United  States  and 

exported  to (Caribbean  country) 

under  this  CBI  Export  Declaration. 

I  certify  that  all  statements  made  and  all 
information  contained  herein  are  true  and 
correct.  I  understand  that  civil  and  criminal 
penalties,  including  denial  of  entry  or 
forfeiture  and  sale  and  prohibition  fronr 
future  participation  in  this  Program,  may  be 
imposed  for  making  false  or  fraudulent 
statements  herein,  failing  to  provide  the 
requested  information  or  for  violation  of  U.S. 
laws  on  importation. 

Signature  

Title    

Date 

Address 


Names  of  U.S.  shipper  of  parts  and  U.S. 
importer  of  assembled  products  must  match. 
Completed  form  to  be  retained  by  Customs. 
This  document  may  be  copied  as  necessary, 
but  an  original  signature  by  the  importer  must 
accompany  each  shipment  imported  into  the 
United  Stales. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  thai  this 
action  falls  within  the  foreign  affairs 


exception  to  the  rulemaking  provisions  of  5 

U.S.C.  553(a)(1). 

Leonard  A.  Mobley, 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

(FR  Doc.  86-13167  Filed  6-6-86;  4:05  pm) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Membership  of  the  Office  of  the 
Secretary  of  Defense  (OSD) 
Performance  Review  Board 

agency:  Office  of  the  Secretary, 

Defense. 

action:  Notice  of  Membership  of  the 

Office  of  the  Secretary  of  Defense 

Performance  Review  Board. 


SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Office  of  the  Secretary  of  Defense.  The 
OSD  PRB's  jurisdiction  includes:  OSD. 
DoD  field  activities,  the  Organization  of 
the  joint  Chiefs  of  Staff  (OICS).  the 
Defense  Investigative  Service  (DIS),  the 
U.S.  Court  of  Military  Appeals 
(USCMA),  and  the  U.S.  Mission  to 
NATO.  The  publication  of  PRB 
membership  is  required  by  5  U.S.C. 
4314(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  and  performance 
awards  to  the  Secretary  of  Defense. 
EFFECTIVE  DATE:  July  1,  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sharon  Bobb.  Chief,  Senior 
Executive  Service  &  Classification 
Division,  Directorate  for  Personnel  & 
Security,  WHS,  Office  of  the  Secretary 
of  Defense,  Department  of  Defense.  The 
Pentagon  (202)  697-3305  or  697-8304. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4).  the 
following  are  names  of  the  executives 
who  have  been  appointed  to  serve  as 
members  of  the  Performance  Review 
Board.  They  will  serve  a  one-year 
renewable  term,  effective  on  July  1. 1986. 
Patricia  Means. 

OSD  Federal  Register  Liaison  Office 
Department  of  Defense. 
|une  6, 1988. 
OSD  Performance  Review  Board  Membership 

Adams,  Benson  D. 
Agnew,  Ann  C. 
Alderman,  Craig 
Alderman,  Karen  A. 
Alewine,  Ralph  W.,  Ill 
Amlin,  Gary  W. 
Anderson.  David  L. 
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Anderson,  Maynard  C. 
Armor,  David ). 
Atkins,  Allen  R. 
Austin,  Charles  L 
Bader,  George  W. 
Bahnsen,  Peter  F. 
Bain,  )ames  D. 
Barber,  |ohn 
Barringer,  Philip  E. 
Batjer,  Marybel 
Beach,  John  W. 
Berg,  Roland  E. 
Bergmann,  Walter  B.,  U 
Bernard.  Charles  W. 
Bertapelle,  Arthur  H. 
Berteau.  David ). 
Bialick,  Irving 
Blackstead,  Joseph  H. 
Blair,  Erving 
Bolino,  John  V. 
Brand,  Rupert 
Brandenstein,  Albert  E. 
Briskin,  Manuel  (NMN) 
Bryen,  Stephen  D. 
Buck,  Kathleen  A. 
Buckley,  Shelia  R. 
Buzalski,  Ernest  A. 
Campbell,  Leonard  G. 
Campbell,  Thomas  P. 
Carabello,  John  M. 
Cavallini,  Nathaniel 
Cavaney,  William  T. 
Cevasco,  Francis  M.,  Jr. 
Chaker,  Lucien 
Charies,  Sandra  L 
Christie,  Deborah 
Christie,  Thomas  P. 
Christie,  Gaylord  E. 
Chu,  David  S.  C. 
CipoUa,  Frank  P. 
Cittadino,  John  C. 
Coakley.  William  F. 
Colocotronis,  Gregory  L. 
Compton,  James  M. 
Conroy,  Matthew  J. 
Conte,  Albert  V. 
Cooke,  David  O. 
Coonce,  William  C. 
Cratch,  Geoffrey  A. 
Grossman.  George  R. 
Croteau.  Robert  J. 
Crouch,  Horace  J. 
Dashiell,  Thomas  R. 
Davidson,  Ronald  A. 
Dawson.  Rhett  B. 
Deck,  Robin  A. 
Delaney.  Robert  P. 
Denning,  Daniel  B. 
Dexter,  John  E. 
Dix,  Donald  M. 
Dominguez,  Raymond 
Donnelly.  John  F. 
Donnelly,  Richard  E. 
Duncan,  Robert  C. 
Earich,  Douglas  R. 
Early,  William. 
Eaton,  Nelson  W. 
Ehlers,  Arthur  H..  Jr. 
Ellison,  Bobby 
Ello,  John  V. 
Ely,  Gerald  L. 
Engel,  Roger  K. 
Entzminger,  John  N..  Jr. 
Epstein,  David  F. 
Facey,  Albert  G..  Jr. 
Fair,  Harry  D. 


Farbrother,  Douglas  D. 
Feith.  Douglas  J. 
Fields.  Craig  I. 
Finsterle.  James  C. 
Fischer,  Andrea  L 
Fisher.  Herbert  L 
Files,  Jeanne  B. 
Flinn,  John  A. 
Flinn.  John  A. 
Foley,  Donald  H. 
Fountaine,  D.  Diane 
Frederick,  William  G.  D. 
Fredericksen.  Donald  N. 
Freeman,  Clair  E. 
Freeman,  Linus  Walter,  Jr 
Funk,  Kennerly  W. 
Gaffney,  Frank  J.,  Jr. 
Gaffney,  Henry  H.,  Jr. 
Gamett,  Thomas  F. 
Genalis,  Paris 
Gentzel,  Charles  R. 
Gilliat,  Robert  L. 
Gissendanner,  Dean  A. 
Glaister,  Clyde  O. 
Goldberg,  Alfred  (NMN) 
Gontareq,  Stanley  J. 
Goodwyn,  James  C. 
Graham.  Robert  W. 
Granahan,  Thomas  F. 
Granato,  Dennis  J. 
Gray,  Afithony  W.,  Jr. 
Greenlee,  Donald  R. 
Greinke,  Everett  D. 
Hammond,  John  H. 
Hammer,  Stephen  R.,  Jr. 
Hansen,  John  W. 
Harrison.  Michael  E. 
Haughton.  Claiborne  D..  Jr 
Hawkes,  Teresa  A. 
Hawkins.  Charles  A..  Jr. 
Heaston.  Robert  J. 
Herbert,  Kraft  H..  Jr..      j 
Hinds.  Jim  E.  ! 

Hinman.  Kenneth  R. 
Hoffman,  Fred 
Hoffman.  George  j 

Holaday,  Duncan  A 
Horn,  Sally  K.  ! 

Horton,  Cyril  F. 
Howe,  Richard  G. 
Infosino,  Charles  J. 
loffredo,  Michael  L. 
lonson,  James  A. 
Jajko,  Walter 
Jefferson,  Ralph  H. 
Johnson,  Darel  S. 
Jones,  Jeffrey 
Joseph.  Robert  G. 
Kauvar,  Gerald  B. 
Kelly.  Clinton  W..  lU 
Kelly,  James  A. 
Kendall,  Cynthia 
Kendig.  John  L 
Kerber,  Ronald  L 
Kerber,  Ronald  L 
Kimmel,  H.  Steven 
Kloske,  Dennis  E. 
Kloske,  Dennis  E. 
Kniaz,  Leon 
Koch,  Noel  C. 
Kopscak,  George  C. 
Kupelian,  Vahey  S. 
Lanoue,  Robert  J. 
Laughlin,  John  L 
Lawrence.  Dube  P. 
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Leary.  Willaim  H..  Ill 
Lebo,  Jerry  A. 
Ledesma.  Richard  R. 
Lee,  David  A. 
Leftwich,  Norma  B. 
Legere,  Laurence  ]. 
Leonard,  Michael  (NMN) 
Lese.  William  C  |r. 
Leyden,  Donovan  K. 
Lieblein,  Edward 
Lindstrom,  Talbot  S. 
Lipton,  Maurice 
Lomacky,  Oles. 
Lose,  Graydon  L 
Loveland,  Trafton  ). 
Lubarsky.  Albert  R. 
Lynch,  |ohn  E. 
Maccallum,  )ohn  M.  )r. 
Major,  Philip  L 
Makris.  Anthony  S. 
Margolis,  Milton  A. 
Marquet.  Louis  C. 
Marquitz,  William  T. 
Marshall,  Andrew  W. 
Martin,  C.  Joseph 
Martin,  John  David 
Maynard,  Egbert 
McCarty,  Thomas  F. 
McDonald.  William  M. 
McKalip,  Homer  D. 
McNeill.  John  H. 
McNicol,  David  L 
McQuality,  James  A. 
Meehan.  Patrick  J. 
Melbum.  Michael ). 
Mestrovich,  Michael  J. 
Meth,  Martin  A. 
Michael,  Louis  G.    . 
Michel,  Werner  E. 
Miller,  Franklin 
Miller,  James  H. 
Minichiello,  Lee  P. 
Minneman,  Milton  |, 
Mintz,  Jeanne  S. 
Mittino,  John  A. 
Moody,  Kevin  C. 
Moore,  Robert  H. 
Moore,  Robert  J. 
Morgan,  John  D..  Jr. 
Morris,  Herbert  K. 
Morrison,  James  W. 
Mullen,  Robert  L 
Murrell,  Billy  C. 
Navarro,  Joseph  A. 
Nelson,  Ronald  R. 
Newhall,  David  HI 
Nicholas,  George 
Neiderlehner,  Leonard  (NMN) 
Oakley,  Bobby  B. 
Oplinger.  Gerald 
Osterholz.  John  L 
Pallas,  Spires  G. 
Pantuso,  Francis  P. 
Pennington.  Arthur  W. 
Persh,  Jerome 
PHock,  Kari  T. 
Philip,  H.  Kunsberg 
Phillips.  Gary  R. 
Quelsch,  John  R. 
Quinn,  Thomas  P. 
Rauner.  Robert  M. 
Reay.  James  H. 
Reynolds,  Richard  A. 
Richardson.  William  A. 
Rizer,  Jordan  E. 
Roll.  Charies  R..  Jr. 


Rona,  Thomas  P. 
Roosild,  Sven  A. 
Rudd,  Glenn  A. 
RufTme,  Richard  S. 
Russ,  Jonn  M. 
Sanchez,  Nestor  D. 
Schafer,  Carl  J.,  Jr. 
Schmidt,  Raymond  E. 
Schneider,  Mark  B. 
Schneider,  Robert  L 
Schneiter,  George  R. 
Sellman,  Wayne  S. 
Sevin,  Eugene 
Sharkey,  William  J..  Jr. 
Shaw,  Dennis  R. 
Sheils,  Marylou 
Shilling,  David  M. 
Shorey,  Russell  R. 
Shriber,  Maurice  N. 
Shuck,  Joanne 
Siebert,  George  W. 
Siewert,  Raymond  P.,  Jr. 
Smith,  Frederick  J. 
Smith,  Gordon  A. 
Smith,  John  E. 
Smith,  T.  Burton 
Snider,  Britt  L 
Sommer,  Peter  R. 
Spector,  Eleanor  Ruth 
Springett,  John  P. 
St.  John.  Adrian,  III 
Stephens,  W.  Beth 
Stevens,  Paul  S. 
Stimson.  Richard  A. 
Stivers.  Ronald  H. 
Stone,  Robert  A. 
Sullivan,  Gerald  D. 
Sungenis,  Joseph  R. 
Tapparo,  Frank  A. 
Tegnelia,  James  A. 
Tether,  Anthony  J. 
Thomas.  Ronald  D. 
Tice,  R.  Dean 
Tillson.  John  C. 
Trosch,  Dennis  H. 
Turley.  Gerald  H. 
Tyler,  John  T. 
Van  Wagenen,  James  S. 
Verhey,  Carl  T. 
Verkoski,  John  E. 
Welch,  Thomas  J. 
Wilcox,  Benjamin  A. 
Williams,  Cindy  L 
Wolthuis,  Robert  K. 
Woodruff,  Lawrence  W. 
Woods,  James  L. 
Woodworth,  John 
Young,  Leo  (NMN) 
Yurcisin,  Peter 
Zakheim,  Dov  S. 
MacPherson,  J.  Randolph 
Whealen,  John  T. 
Reed.  William  H. 
Newton.  Fred  J. 
Quill,  John  J. 
Maclin,  James  F. 
Kabeiseman,  Karl  W. 
Atkins,  Marvin  C. 
O'Brien,  Thomas  |. 
Schwalls,  Robert  G. 
Ewald,  Thomas  E. 
Obloy.  Edward  J. 
Brittigan,  Robert  L. 
Sherick,  Joseph  H. 


Vander  Schaaf.  Derek  J. 

(FR  Doc.  86-13182  Filed  6-10-86;  8:45  am} 

BILUNO  CODE  M1«-01-M 

Department  of  the  Air  Force 

Active  Military  Service  and  Discharge 
Determinations;  Civil  Service 
Crewmembers  on  U.S.  Army 
Transports  in  Ocean  Service  or  in 
Foreign  Waters  During  World  War  II 

Under  the  provisions  of  section  401. 
Pub.  L.  95-202  and  DOD  Directive 
1000.20,  the  Department  of  Defense 
Civilian/Military  Service  Review  Board 
has  accepted  an  application  on  behalf  of 
the  group  known  as:  "Civil  Service 
Crewmembers  Who  Served 
Satisfactorily  Aboard  U.S.  Army 
Transports  in  Ocean  Service  or  in 
Foreign  Waters  during  World  War  U, 
December  7. 1941  to  August  15, 1945." 
Persons  with  information  or 
documentation  pertinent  to  the 
determination  of  whether  the  service  of 
this  group  is  to  be  considered  equivalent 
to  active  military  service  to  the.  Armed 
Forces  of  the  United  States  are 
encouraged  to  submit  such  information 
or  documentation  within  60  days  to  the 
DOD  Civilian/Military  Service  Review 
Board,  Secretary  of  the  Air  Force  (SAF/ 
MIPC),  Washington.  DC  20330-144a 
Copies  of  documents  or  other  materials 
submitted  carmot  be  returned.  For 
further  information,  contact  LtCoI 
Dandar,  (202)  692-4744  or  LtCol  Todd 
(202)  692-4746. 
Patsy  ].  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  86-13172  Filed  6-10-66;  8:45  am] 

BILLING  CODE  M1IMI1-M 


Department  of  the  Army 

Board  of  Visitors,  United  States 
IMiiitary  Academy;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  meeting. 

Name  of  Committee;  Board  of  Visitors. 
United  States  Military  Academy. 

Date  of  Meeting:  June  29-July  2. 1986. 

Place  of  Meeting;  West  Point.  NY  (Hotel 
Thayer). 

Time  of  Meeting:  8:00  p.m. 

Proposed  Agenda 

Discussion  of  the  following  items:  lioptfct 
Aid,  Long  Range  Planning,  Attrition,  Project 
Proteus,  All  Star  Service  Academy  Football 
Bowl  and  observe  R  Day  Activities. 

All  proceedings  are  open.  For  further 
information  contact  Colonel  D.  P.  Tillar, 


Jr..  United  States  Military  Academy, 
West  Point,  New  York  10996, 

For  the  Board  of  Visitors; 
D.  P.  Tillar,  Jr., 

Colonel.  General  Staff  Executive  Secretary. 

USMA  Board  of  Visitors. 

[FR  Doc.  86-12964  Filed  6-10-86;  8:45  am) 

BUJJNG  COOe  3710-0»-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program;  and  Veterans 
Administration 

agency:  Defense  Manpower  Data 

Center  (DMDC),  Defense  Logistics 

Agency  (DLA).  DOD. 

action:  Notice  of  an  ongoing  Matching 

Program  between  the  Department  of 

Defense  and  the  Veterans 

Administration. 

summary:  The  Department  of  Defense 
proposes  to  match  by  computer 
Department  of  Defense  records  of  active 
duty  military  and  drilling  reserve 
military  personnel  with  VA  records  of 
individual  receiving  pension  or 
compensation  benefits.  The  purpose  of 
this  computer  matching  program  is  to 
identify  those  individuals  receiving 
pension  or  compensation  from  the  VA 
who  have  returned  to  military  pay  status 
and  are  no  longer  legally  entitled  to  the 
VA  benefit. 

date:  This  proposed  action  will  be 
effective  without  further  notice  July  11. 
1986,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  Mr. 
Robert  ].  Brandewie,  Deputy  Director, 
Defense  Manpower  Data  Center,  550 
Camino  El  Eatero,  Suite  200,  Monterey. 
California  93940-3231.  Telephone  (408) 
375-4131,  Autovon:  87-2951. 
FOR  FURTHER  INFORMATION  CONTACT: 
This  computer  matching  program  will  be 
performed  by  DoD  after  the  VA  supplies 
records  of  individuals  receiving  pension 
and  compensation.  VA  as  the  source 
agency  will  be  responsible  for  reviewing 
the  "Hits"  information  supplied  by  DoD, 
to  determine  if  any  individuals  have 
returned  to  active  duty  status  and  are  no 
longer  eligible  for  the  VA  benefit.  Set 
forth  below  is  the  information  required 
by  paragraph  5  f.l  of  the  Revised 
Supplemental  Guidance  for  Conducting 
Computerized  Matching  Programs 
issued  by  the  Office  of  Management  and 
Budget  (47  FR  21656,  May  Ift  1982).  A 
copy  of  this  notice  has  been  provided  to 
both  Houses  of  Congress  and  the  Office 
of  Management  and  Budget  on  June  4, 
1986,  pursuant  to  Appendix  I  to  OMB 


Circular  No,  A-130— "Federal  Agency 

Responsibilities  for  Maintaining  Records 

About  Individuals"  dated  December  12, 

1985. 

Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

June  6. 1986. 

Report  of  an  Ongoing  Matching  Program 
Department  of  Elefense  Veterans 
AdimintstTation 

a.  Authority:  The  legal  authoiity  under 
which  the  computer  match  is  being 
conducted  is  10  U.S.C,  136  and  38  U5.C. 
3104(C). 

b.  Program  Discription:  This  ongoing 
matching  program  will  identify  those 
recipients  of  VA  benefits  who  have 
returned  to  active  duty  or  are  drilhng 
reserve  military  personnel  and  have 
therefore  become  ineligible  for  a  VA 

■  benefit. 

VA  as  the  source  agency,  will  submit 
to  DoD  an  extract  of  their  compensation 
and  pension  payment  records  containing 
identifying  data  such  as  social  security 
number,  name«nd  date  of  birth.  DoD 
will  perform  the  match  by  computer  at 
the  Defense  Manpower  Data  Center. 
The  match  will  be  performed  using 
active  duty  personnel  records  as 
supplied  by  the  military  service 
personnel  centers. 

Records  matching  on  all  nine  digits  of 
social  security  numbers  (hits)  will  be 
returned  to  VA  and  will  contain  data 
such  as  name,  data  of  birth  and  date  of 
latest  enlistment.  VA  will  research  the 
data  to  assure  accuracy  of  the  match 
and  that  the  data  of  enlistment  follows 
the  date  of  benefit  award.  If  individuals 
do  not  fall  within  these  criteria  no 
further  action  will  be  taken  if 
inidividuals  are  determined  not  to  be 
eligible  for  the  VA  benefit,  VA  will  so 
notify  them  and  collect  the  overpaid 
benefits. 

c.  Records  to  be  matched:  "Hie 
systems  of  records  subject  to  the 
Privacy  Act  to  be  matched  are  as 
follows: 

VA  Record  System 

System  Identification;  58  VA  2l/22/2a 

System  Name;  Compensation. 
Pension,  Education  and  Rehabilitation. 

Records-VA. 

Federal  Register  Citation:  48  FR  52799, 
November  29, 1983. 

DOD  Record  System 

System  Identification:  S322.10  DLA- 
LZ. 

System  Name;  Defense  Manpower 
Data  Center  Data  Base. 

Federal  Register  Citation;  50  FR  51899. 
December  20, 1985. 


d.  Period  of  the  Match:  The  matching 
will  begin  as  soon  as  possible  after  this 
public  notice  becomes  effe<:tTve  as  set 
forth  under  "DATE"  in  the  preamble  of 
this  notice  and  wiH  be  conducted 
quarterly  thereafter  as  an  ongoing 
matching  program. 

e.  Security:  Hard  copy  files  wiH  be 
clearly  marked  as  Privacy  Act 
controlled  data  and  will  be  stored  in 
areas  restricted  to  employees.  Access  to 
the  files  will  be  for  official  use  only  on  a 
need-to-know  basis.  Computer  recotds 
will  be  stored  either  on  tape  or  disk  at 
computer  centers  with  unescorted 
access  generally  hmited  to  computer 
personnel,  custodial  personnel  and 
security  goards.  Access  to  data  by 
remote  terminal  requires  entry  of  system 
security  codes. 

i.  Retention  and  Disposition  of 
Records:  All  computer  tapes  and 
documents  received  by  DoD  containing 
personal  information  provided  by  the 
source  agency  (VA)  will  be  returned  to 
the  VA  upon  successful  completion  of 
each  match.  Hit  records  will  be  used  by 
the  VA  to  determine  continued 
eligibility  for  the  VA  benefit.  If  eligibility 
is  established,  the  record  will  be  filed  in 
the  official  file  folder  and  no  further 
action  will  be  taken.  If  eligibility  is  to  be 
denied,  the  record  will  be  used  for 
investigation  and  collection  of  any  debt 
owed  to  the  VA  and  wifl  be  filed  in  the 
official  file  folder  after  action  is  taken. 
Information  on  non  hit  re(*>rds  will  not 
be  used  for  any  purpose. 
[FR  Doc.  86-13183  Filed  6-10-86;  8:45  rnn] 

BILLHM  CODE  M10-01-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Women's 
Educational  Programs;  Meeting 

agency:  National  Advisory  Council  on 
Women's  Edvicational  Programs. 
action:  Amendment  of  notice.         


summary:  This  document  is  intended  to 
notify  the  general  public  of  additions  to 
the  information  set  forth  in  the  notice  of 
the  meetings  of  the  National  Advisory 
Council  on  Women's  Educational 
Programs  and  its  Executive.  Civil  Rights. 
Federal  Policies.  Practices  and  Programs 
and  WEEA  Program  Committees  to  be 
held  June  11. 12,  and  13  as  published  in 
20333  FR/Vol.  51.  No  247,  on 
Wednesday,  June  4. 1986. 

The  public  is  being  given  less  than 
fifteen  days  notice  of  this  opened  and 
closed  session  due  to  the  difficulty  in 
arranging  the  meeting. 

Records  will  be  kept  of  the 
proceedings  and  will  be  available  for 


JM   I 
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public  inspection  at  the  ofTice  of  the 
National  Advisory  Council  on  Women's 
Educational  Programs.  A  summary  of 
the  activities  of  the  closed  session  and 
related  matters  which  would  be 
informative  to  the  public  consistent  with 
the  policy  of  section  552b  (c)  of  Title  5 
U.S.C  will  be  available  to  the  public 
within  14  days  of  the  meeting  at  the 
Councils  office.  2000  "L"  Street.  NW.. 
Suite  568,  Washington.  DC  20036. 

Signed  at  Washington.  DC  on  June  6. 1988. 
SaUy  A.  Todd, 
Executive  Director . 

[FR  Doc  85-13216  Filed  ft-10-«8;  8:45  am) 
■HJJNQCOOe  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunission 

(Docket  Na  TA86-3-1-000,0011 

AlalMina-Tennessee  Natural  Gas  Co^ 
Proposed  PGA  Rate  Adjustment 

June  5. 1986. 

Take  notice  that  on  June  2, 1986, 
Alabama-Tennessee  Natural  Gas 
Company,  (Alabama-Tennessee).  Post 
OfFice  Box  918,  Florence.  Alabama. 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
the  following  tariff  sheets: 

Ninth  Revised  Sheet  No.  4 
Fourth  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  16 
Second  Revised  Sheet  No.  17 
First  Revised  Sheet  No.  18 
First  Revised  Sheet  No.  19 
First  Revised  Sheet  No.  20 
Original  Sheet  No.  20-A 
Original  Sheet  No.  20-B 
Original  Sheet  No.  41-A 
Original  Sheet  No.  41-B 

These  tariff  sheets  are  proposed  to 
become  effective  July  1. 1986.  Alabama- 
Tennessee  states  that  the  purpose  of  this 
filing  in  part  is  to  adjust  its  rates  to 
conform  to  the  rates  of  its  suppliers. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  a  Division  of  Tenneco.  Inc.. 
and  Sun  Exploration  and  Production 
Company.  Alabama-Tennessee  states 
that  the  changes  in  its  rates  have  been 
made  in  conformity  with  the  PGA  and 
related'provisions  of  its  tariff 

Ninth  Revised  Sheet  No.  4  and  Fourth 
Revised  Sheet  No.  5  submitted  herewith 
provide  for  the  following  rates: 
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Alabama-Tennessee  is  also  proposing 
in  this  filing  to  revise  its  Rate  Schedule 
T-1  to  comply  with  the  requirements  of 
Order  No.  436.  Accordingly.  Ninth 
Revised  Sheet  No.  4  shows  both  a 
maximum  and  minimum  rate  for 
transportation  services.  The  revised 
Rate  Schedule  T-1  is  contained  in  First 
Revised  Sheet  No.  16  to  Original  Sheet 
No.  20-B. 

Finally.  Alabama-Tennessee  is 
proposing  in  Original  Sheet  Nos.  41-A 
and  41-B  to  implement  a  flexible  PGA. 
Acceptance  of  these  tariff  sheets  would 
permit  Alabama-Tennessee  to  make 
interim  adjustments  to  its  gas  rate  by 
filing  revised  tariff  sheets  to  reflect, 
within  specified  limits,  known  and 
measurable  changes  through  the 
remainder  of  a  current  PGA  period. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 
Arty  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  12, 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-13094  Filed  6-10-66;  8:45  am) 
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(Docfcat  No.  RPSe-IOS-OOO] 

Artda  Eneigy  Resources,  a  Division  of 
Arlcia,  Inc^  Rate  Ctuinge 

June  5. 198& 

Take  notice  that  on  May  30, 1986, 
Arkla  Energy  Resources  (AER).  a 
division  of  Arkla.  Inc.,  tendered  for  filing 
Fourth  Revised  Sheet  No.  1  and  Original 
Sheet  Nos.  3.1.  7-A  and  7-B  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1 
and  Original  Sheet  Nos.  1  through  116. 
or  its  FERC  Gas  Tariff.  Original  Volume 
No.  1-A.  AER  also  submitted  four 
alternative  tariff  sheets  to  be  used  in  the 
event  the  commission  sets  the  matter  for 
hearing  and  conditions  its  approval  of 
the  tendered  tariff.  According  to 
§  381.103(b)(2)(iii)  of  the  Commission's 
regulations  (18  CFR  381.103(b)(2)(iii)). 
the  date  of  filing  is  the  date  on  which 
the  Commission  receives  the 
appropriate  filing  fee.  which  in  the 
instant  case  was  not  until  ]une  2. 1986. 

AER  states  that  it  is  submitting  these       ^ 
revised  tariff  sheets  in  order  to  comply 
with  the  requirements  of  S  284.7(a)  and 
(b)  of  the  Commission's  regulations, 
which  require  that  rates  charged  for 
transportation  provided  after  July  1, 
1986.  pursuant  to  Part  284,  Subpart  B 
thereof,  must  be  established  under  a 
rate  schedule  that  is  filed  with  the 
Commission  and  effective  no  later  than 
such  date.  AER  further  states  that  the 
tendered  tariff  sheets  establish  a 
comprehensive  tariff  applicable  to 
transportation  services  offered  under 
the  regidations  promulgated  in  Order 
Nos.  436  and  436A.  AER  asserts  that  the 
proposed  rates  comply  with  the 
requirement  of  Order  Nos.  436  and  436A 
that  such  rates  be  cost  based  and  fully 
allocated  and  that  the  tendered  tariff 
sheets  contain  separate  charges  for 
transportation  services  involving  AER's 
transmission  and  gathering  systems, 
both  jointly  and  separately.  Each  of  the 
proposed  transportation  rates  is  said  to 
be  based  upon  the  overall  settlement 
cost  of  service  approved  in  AER's  most 
recent  Section  4  rate  case  in  Docket  No. 
RP84-107.  AER  asserts  that,  in  order  to 
conform  more  closely  to  Commission 
policy,  it  has  designed  the  proposed 
rates  using  a  modified,  fixed-variable 
methodology,  rather  than  using  the 
volumetric  method  employed  in  the 
settlement.  According  to  AER,  this  filing 
does  not  involve  a  proposed  change  in 
either  the  settlement  cost  of  service  or 
the  resulting  jurisdictional  sales  rates 
approved  in  Docket  No.  RP84-107. 

AER  requests  that  the  tendered  tariff 
sheets  become  effective  ]uly  1, 1986. 

AER  seeks  a  waiver  of  the  f 

Commission's  requirements  for  the 


submission  of  eatimates  regarding  the 
service  and  revenue  effects  of  AER's 
proposed  rate  schedules. 

AER  states  that  a  copy  of  this  filing  is 
being  served  on  all  of  its  jurisdictional 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
U.C.  10426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  12, 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86-13095  Filed  6-10-88;  8:45  am) 

BtLUNG  COOC  (717-01-11 


[Dodist  Na  RP8»-1 17-000] 

Gas  Researcti  Institute;  Annual 
Application 

June  5, 1986. 

Take  notice  that  on  June  2, 1986,  Gas 
Research  Institute  (GRI),  8600  West  Bryn 
Mawr  Avenue,  Chicago,  Illinois  60631. 
filed  herein  an  application  requesting 
advance  approval  of  its  1987-1991  Five- 
Year  R&D  Plan  and  1987  R&D  Program 
and  the  funding  of  its  R&D  activities  for 
1987  pursuant  to  the  Natural  Gas  Act 
and  the  Commission's  Regulations 
thereunder,  particularly  18  CFR 
154.38(d)(5). 

GRI  states  that  its  application 
demonstrates  compliance  with  the 
Commission's  Regulations,  the 
requirements  of  Opinion  No.  243. 
Opinion  and  Order  Amending  and 
Approvmg  Gas  Research  Institute's  1986 
Research  Development  Program,  Docket 
No.  RP85-154-000.  issued  September  26. 
1985.  and  the  ongoing  provisions  of  a 
Stipulation  ar»d  Agreement  reached  by 
the  parties  to  the  proceedings  in  Docket 
No.  RM77-14  and  approved  by  the 
Commission  in  Opinion  No.  11,  Opinion 
and  Order  Approving  the  Initial 
Research  Development  and 
Demonstration  Program  of  Gas  Research 
Institute.  Docket  No.  R1477-14.  issued 
March  28. 1978.  GRI's  application  seeks 
approval  of  its  1987  R&D  Program  and 
approval  for  its  jurisdictional  members 


to  collect  a  R&D  Funding  Unit  of  1.57 
cents  per  Mcf  daring  the  twelve  months 
ending  December  31. 1987.  to  support 
GRI's  1987  R&D  program. 

GRI  proposes  a  1987  total  GRI 
obligations  budget  of  $187.3  million 
which  represents  a  growth  in  real  terms 
of  almost  11  percent  above  the  1986 
obligations  budget.  The  1987  total  GRI 
obligations  budget  of  $187.3  million 
includes  R&D  obligations  of  $158.4 
milKon;  and  project  management  and 
general  expenses  and  capital  asset 
purchases  of  $28.8  nvillion.  GRI  proposes 
to  fund  243  projects  in  1987.  GRI  states 
about  96  percent  of  the  R&D  obligations 
budget  will  fund  continuing  projects. 
GRI  proposes  to  fund  $8.3  million  in  new 
activities.  GRI  has  reduced  significantly 
the  percentage  of  the  GRI  R&D  budget 
allocated  to  Supply  Options  R&D  from 
amount  planned  for  1987  in  GRI's  1988- 
1990  Five-Year  R&D  Plan.  The 
percentage  of  the  GRI  R&D  budget 
allocated  to  End  Use  and  Gas 
Operations  objectives  will  increase 
slightly  in  1987  from  the  1986-1990  Five- 
Year  R&D  Plan.  GRI  projects  its  1987 
total  obligations  budget  will  increase 
from  $187.3  million  in  1987  to  $214.9 
million  (in  1987  dollars)  in  1991.  GRI 
states  the  required  funding  unit  would 
increase  from  1.57  cents  in  1987  to  2.00 
cents  (in  1987  dollars)  in  1991. 

GRI's  filing  was  accompanied  by 
workpapers  providing  detail  about  its 
application.  These  workpapers  are 
available  for  inspection  in  the 
Commission's  Division  of  Public 
Information. 

An  appendix  to  the  application 
contains  a  Ust  of  GRI  members  and  state 
regulatory  commissions  which  were 
served  with  a  copy  of.GRrs  application 
on  June  2, 1986.  Such  members  and 
commissions  are  hereby  permitted  to 
participate  in  this  proceeding  as 
interveners  and  need  not  file  formal 
motions  to  intervene  or  notices  of 
intervention. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  1o  said 
application  should  on  or  before  June  30. 
1988.  file  v\rith  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20428,  a  comment,  protest,  or 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure^(18  CFR 
385.211  or  385.214).  AH  comments  or 
protests  filed  with  the  Commission  vrill 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein,  other  than  those 
listed  in  the  appendix  to  the  application 


who  are  automatically  entitled  to 
participate,  must  file  a  meSion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  a  Commission 
staff  report  on  GRI's  filing  will  be  served 
on  all  parties  and  fried  with  tfie 
Commission  as  a  public  document  by 
July  31, 1986.  Comments  or  the  statf 
report  by  all  parties  except  GRI  should 
be  filed  with  the  Commission  on  or 
before  August  K,  1986.  GRI's  reply 
comments  should  be  filed  on  or  before 
August  29, 1986.  It  should  also  be  noted 
that  the  Commission's  Regulations  (18 
CFR  381.206)  provide  that  the  fee  for  a 
petition  seeking  advance  Commission 
approval  of  rate  treatment  of  RD&D 
expenditures  will  be  determined  and 
billed  according  to  the  procedures  iot 
direct  billing  set  forth  under  18  CFR 
318.107.  " 

Kenneth  F.  Pluml), 
Secretary. 
[FR  Doc.  88-13096  Filed  6-l(»-8B:  *45  am] 

BILUNG  CODE  S717-01-M 


(Docket  No.  SA86-21-0001 

Gould  OH,  Inc.;  Petition  for  Ad|uaftmenl 

Issued;  June  S,  1988. 

On  May  5. 1986,  pursuant  to  section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA).  15  U.S.C.  3412  (1982). 
Gould  Oil,  Inc.  (Gould)  filed  a  petition 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  for  an 
adjustment  from  the  150-day  filing 
requirement  contained  in  18  CFR 
271.8G5(f)  (1985).  Thie  regnlation 
requires  a  petition  for  an  enhanced 
recovery  determination  to  be  filed  with 
the  Commission  within  150  days  of  the 
last  day  of  a  disqualifying  period  in 
order  to  receive  the  section  108 
maximum  lawful  price  for  gas  delivered 
during  the  interim  period  from  the  last 
day  of  the  disqualifying  period  to  the 
date  the  petition  is  filed.  If  the  petition  is 
granted,  Gould  would  be  airthoriied  to 
collect  the  NGPA  section  108  maximum 
lawful  price  retroactively  for  the  period 
February  29, 1984  through  December  3. 
1984.  Tlie  gas  involved  in  Gould's 
petition  is  produced  from  the  Fariey 
MacGregor  No.  1-5  Well  bcated  in 
Barber  County.  Kansas.  According  to 
Gould.  Northwest  Central  Pipeline 
Company  (Norftwest),  the  purchaser. 
refuses  to  psy  the  increased  NGPA 
section  108  maximum  lawful  price 
because  Gould  failed  to  comply  with  the 
Commission's  ISO-day  filing 
requirement. 

In  its  petition,  Gould  argues  that  if  the 
adjustment  is  denied  it  will  lose 
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revenues  in  spite  of  the  fact  that  the 
company  filed  its  petition  for  an 
enhanced  recovery  determination  with 
the  Commission  as  soon  as  reasonably 
possible  and  practical  after  a  final 
determination  by  the  state  jurisdictional 
agency  that  the  well  quahfied  for  the 
section  108  striper  well  classification. 
Pointing  to  the  unusually  long  delay 
involved  in  getting  the  appropriate  state 
jurisdictional  agency  determination 
granting  the  NGPA  section  108 
qualification.  Gould  argues  that  it  will 
be  inequitable  for  the  Commission  to 
deny  the  requested  adjustment.  Gould 
declared  that,  without  relief,  it  will  be 
penalized  for  failing  to  do  the  impossible 
Gould  notes  in  its  petition  that  it  did  not 
receive  notification  of  the  state's  initial 
section  108  determination  until  152  days 
following  the  last  day  of  the 
disqualifying  period,  making  compliance 
with  the  i  271.805(f)  150-day 
requirement  impossible.  Gould 
concludes  that  if  the  Commission  grants 
the  relief  requested.  Northwest  will  be 
required  to  pay  an  additional  $71,676.89 
for  gas  it  purchased  from  the  well  during 
the  period  at  issue. 

The  procedures  applicable  to  the 
conduct  of  this  waiver  proceeding  are 
found  in  Subpart  K  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
Part  385.  Subpart  K  (1985).  Any  person 
desiring  to  participate  in  this  waiver 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  Subpart  K.  All  motions  to 
intervene  must  be  filed  within  fifteen 
(15)  days  after  publication  of  this  notice 
in  the  Federal  Register. 
Kenneth  F.  ?\iuah. 
Secretary. 

[FR  Doc  86-13097  Filed  6-10-86;  8:45  am) 
aitxiNG  cooc  n^^-o^^^» 


[Docket  No.  RP73-17-012,  et  aL] 

Granite  State  Gas  Transmission,  Inc^ 
et  al.;  Filing  of  Pipeline  Refund  Reports 
and  Refund  Plans 

|une  4, 1966. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports  or  refund  plans.  The  date 
of  filing,  docket  number,  and  type  of 
filing  are  also  shown  on  the  Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports  and  plans.  All 
such  comments  should  be  filed  with  the 


Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  D.C.  20428,  on  or  before 
June  18  1986.  Copies  of  the  respective 


filings  are  on  file  with  the  Commission 
and  available  for  public  inspection. 
Kenneth  F.  Plumb. 

Secretary. 
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(FR  Doc.  86-13098  Filed  6-10-86;  8:45  am) 
MUMQ  CODE  f717-«1-M 


[Dodcet  No.  GP86-31-000] 

Hewtt  «  Dougtwrty  v.  United  Gas  Pipe 
Una  Ca;  Complaint 

June  5, 1986. 

On  May  5, 1986,  Hewit  &  Dougherty 
filed  a  complaint  pursuant  to  18  CFR 
271.1105(d)(3)  and  Rule  206  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  of 
Practice  and  Procedure.  18  CFR  385.206. 
Hewit  &  Dougherty  requests  that  the 
Production-Related  Costs  Board  (Board) 
find  that  United  Gas  Piple  Line 
Company  (United)  is  in  violation  of  18 
CFR  271.1104  by  refusing  to  reimburse 
Hewit  &  Dougherty  for  $28,004.89  in 
production-related  costs. 

Hewit  &  Dougherty  is  a  group  of  small 
producers  who  produce  and  sell  gas  to 
United  fit)m  the  M.  F.  Lambert  No.  B-1 
Well  (Well)  located  in  the  Reftigio  Fox 
Field,  Refugio  County.  Texas.  The  point 
of  the  sale  and  the  delivery  point  for  the 
gas  is  the  connection  between  Hewit  & 
Dougherty's  gathering  line  and  United's 
transmission  line. 

The  Well  is  the  only  well  on  the 
gathering  line  and  it  was  constructed  on 
or  after  November  9, 1978.  Hewit  & 
Dougherty  claim  that  the  conmiingling 
rule  has  been  satisfied  because  at  the 
connection  between  the  gathering  line 
and  transmission  line,  the  transmission 
line  is  already  carrying  gas  from  other 
producers. 

Hewit  &  Dougherty  claim  that  their 
900-foot  gathering  line  is  a  recent 
delivery  system  which  entitles  them  to 
collect  a  $0.07  per  MMbtu  gathering 
charge.  They  state  that  they  have 
submitted  to  United  a  written 
description  of  the  gathering  charges 
claimed  and  that  United's  failure  to  pay 


the  gathering  charge  is  contrary  to  18 
CFR  271.1104. 

Hewit  &  Dougherty  request  that  the 
Board  find  that  they  are  entitled  to  the 
$28,004.89  gathering  charge  plus  interest, 
order  United  to  pay  the  gathering  charge 
plus  interest,  and  grant  any  other  further 
relief  that  the  Board  may  deem  just  and 
reasonable. 

Under  the  Rules  206(b)  and  213(a),  18 
CFR  385.206(b)  and  385.213(a),  United 
must  file  an  answer  to  Hewit  & 
Dougherty's  complaint  with  the 
Commission  unless  otherwise  ordered 
by  the  Commission.  Under  Rule  213(e), 
18  CFR  385.213(e).  any  person  failing  to 
answer  a  complaint  may  be  considered 
in  default,  and  all  relevant  facts  stated 
in  such  complaint  may  be  deemed 
admitted.  United  shall  file  its  answer 
with  the  Commission  not  later  than  15 
days  after  publication  of  this  notice  in 
the  Federal  Register.' 

Any  Person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
a  motion  to  intervene  with  that  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214, 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  filed 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  86-13099  Filed  6-10-86;  8:45  am) 
MLLWa  COOC  6717-01-11 


'  Complainant  states  that  a  copy  of  the  Complaint 
was  served  on  United. 


[Docket  No.  RP86-98-0001 
Michigan  Gas  Storage  Co.;  Filing 
June  5. 1986. 

Take  notice  that  on  May  30. 1986. 
Michigan  Gas  Storage  Company 
(Storage  Company)  tendered  for  filing 
tariff  sheets  to  be  a  part  of  its  FERC  Gas 
Tariff,  Original  Volume  Nos.  1  and  2. 
Specifically.  Storage  Company  requests 
that  the  Commission  approve  the  rates 
that  are  to  govern  transportation  in  the 
event  that  Storage  Company  elects  to 
offer  open  access  transportation;  the 
interruptible  rate,  in  any  event,  is  to 
govern  "grandfathered"  transportation 
under  18  CFR  284.105  or  18  CFR 
284.223(g).  The  proposed  rates  are:  a 
maximum  commodity  charge  of  .05<  per 
dekatherm  and  a  minimum  commodity 
charge  of  .04t  per  dekatherm  for  firm 
transportation  service,  with  a 
reservation  charge  of  41t  per  dekatherm 
per  month  of  maximum  daily  quantity; 
and  a  maximum  commodity  charge  of 
.  1.37(  per  dekatherm  and  a  minimum 
commodity  charge  of  .04t  per  dekatherm 
for  interruptible  transportation  service. 
These  one-part  volumetric  rates  are 
based  on  projected  units  of  service.  The 
prop(2sed  effective  date  is  July  1. 1986. 
The  filing  would  also  cancel  Storage 
Company's  existing  T-2  and  T-3  rates 
for  transportation  under  Commission 
Order  Nos.  234B,  319  and  319-A.  and 
under  Section  311  of  the  Natural  Gas 
PolicjfAct. 

Copies  of  the  filing  were  served  on 
Consumers  Power  Company,  the 
Michigan  Public  Service  Commission, 
and  Panhandle  Eastern  Pipe  Line 
Company  (Storage  Company's  sole 
pipeline  supplier). 

Storage  Company  requests  that  the 
Commission  grant  any  waivers  that  may 
be  necessary  for  acceptance  of  this 
filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  12. 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  86-13100  Filed  6-10-86;  8:45  am) 

BIUJNQ  CODE  •717-41-M 

(Docket  No.  SA86-20-0001 

Northern  Illinois  Gas  Co.;  Petition  for 
Exemption  From  Incremental  Pricing 
and  for  Interim  Relief 

Issued:  May  30. 1986. 

Take  notice  that  on  May  2. 1986. 
Northern  Illinois  Gas  Company  (NI-Gas) 
filed  with  the  Director.  Office  of  Pipeline 
and  Producer  Regulation,  pursuant  to 
section  206(d)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  a  petition  for 
interim  and  permanent  exemption  from 
the  Commission's  incremental  pricing 
regulations  which  impose  a  surcharge  on 
its  natural  gas  sales  to  74  non-exempt 
industrial  boiler  fuel  customers  located 
in  the  State  of  Illinois. 

In  support  of  its  petition.  NI-Gas 
states  that  without  exception  relief,  the 
incremental  pricing  surcharge  will  likely 
cause  its  industrial  customer's  gas  costs 
to  exceed  the  costs  of  available 
alternative  fuels  and  non-incrementally 
priced  natural  gas  and  will  discourage 
future  location  or  expansion  of 
industries  in  NI-Gas'  service  area.  NI- 
Gas  states  that  the  loss  of  gas  sales  to 
industrial  customers  will  result  in  high- 
priority  customers  paying  an  increased 
portion  of  NI-Gas'  fixed  costs  and 
thereby  paying  increased  gas  prices.  NI- 
Gas  states  that  such  results  will  subject 
it  and  its  high-priority  customers  to 
special  hardship,  inequity,  and  unfair 
distribution  of  burdens.  NI-Gas  requests 
interim  relief  from  the  incremental 
pricing  regulations  pending  Commission 
action  on  its  petition  for  permanent 
exemption. 

The  procedures  applicable  to  the 
conduct  of  this  proceeding  are  set  forth 
in  Rules  1101-1117  (Subpart  K)  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  1105.  All  motions  to  intervene  must 
be  filed  within  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc.  86-13101  Filed  6-10-86;  8:45  am| 

BIUJNG  cooc  •717-01-II 


[  Docket  No.  TA86-2-6-O02 1 

Sea  Robin  Pipeline  Co.;  Filing  of 
Revised  Tariff  SheeU 

i 
June  S.  1988.  ' 

Take  notice  that  on  May  30, 1986  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
tendered  for  filing  Forty-Fourth  Revised 
Sheet  No.  4  and  Eighth  Revised  Sheet 
No.  4-B  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1  and  tendered  for  filing 
Twenty-Seventh  Revised  Sheet  No.  127- 
D  and  Twenty-Seventh  Revised  Sheet 
No.  135-C  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  2.  Sea  Robin  also 
tendered  for  filing  First  Revised  Sheet 
No.  7-B  and  First  Revised  Sheet  No.  7-C 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1  and  First  Revised  Sheet  No.  18  and 
First  Revised  Sheet  No.  19  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  2  to 
reflect  the  industry  concurrent  exchange 
transaction  methodology  adopted  by  the 
Commission  in  United  Gas  Pipe  Line 
Company.  34  FERC  \  61,052.  This 
methodology  removes  the  impacts  of 
concurrent  exchange  transactions  from 
Sea  Robin's  rates. 

Sea  Robin  states  that  these  revised 
tariff  sheets  and  supporting  data  are 
being  mailed  to  Sea  Robin's 
jurisdictional  customers  and  to 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC.  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  12. 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mustTile  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-13102  Filed  6-10-86;  8:45  am) 

BHJJNQ  cooc  6717-01-M 


[Docket  No.  RPS0-97-056I 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Tenneco,  Inc.;  Tariff  Revisions 

|une  5. 1986. 

Take  notice  that  on  June  2. 1986. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 


JM  I 
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tendered  for  filing  First  Revised  Volume 
No.  lA  and  Original  Volume  No.  2  to  its 
FERC  Gas  Tariff.  Tennessee  states  that 
these  tariff  sheets  restate  the  rate, 
entitlement  and  quantity  provisions  and 
make  other  conforming  language 
changes  required  to  fully  convert  these 
volumes  to  a  dekatherm  basis,  pursuant 
to  Opinion  No.  240,  Tennessee  Gas 
Pipeline  Co..  32  FERC  %  61.066.  order  on 
reh'g,  33  FERC  1  61.005  (1985).  and 
implement  certain  recent  certificate 
authorizations  concerning  new  or 
amended  transportation  services. 
Tennessee  proposes  an  effective  date  of 
November  1, 1985.  in  accord  with 
Opinion  No.  240.  except  for  the  tariff 
sheets  relating  to  new  or  amended 
transportation  services  and  certain  tariff 
sheets  corresponding  to  tariff  sheets 
included  in  its  PGA  fihng  of  May  30. 
1986  in  Docket  Na  TAa6-3-9. 

According  to  §  381.103(b)(2)(iii)  of  the 
Commission's  regulations  (18  CFR 
381.103(b)(2Kiii)).  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee,  which  in  the 
instant  case  was  not  until  June  3, 1986. 
Original  Sheet  No.  5417  incorporates 
two  new  delivery  points  authorized  for 
the  exchange  of  gas  between  Tennessee 
and  Natural  Gas  Pipehne  Company  of 
America  under  Rate  Schedule  X-53  in 
Docket  No.  CP76-370-007.  Tennessee 
Gas  Pipeline  Co.,  34  FERC  1  62,457 
(1986).  Tennessee  proposes  for  this  sheet 
an  effective  date  of  April  1. 1986. 

Original  Sheet  Nos.  1719  through  1729 
comprise  a  new  Rate  Schedule  T-161  for 
transportation  by  Tennessee  for 
Columbia  Gas  Transmission 
Corporation  as  authorized  in  Docket  No. 
CP86-1 21-000,  Tennessee  Gas  Pipeline 
Co..  34  FERC  \  62.550  (19fi6).  Tennessee 
proposes  for  these  sheets  an  effective 
date  of  April  16, 1986. 

Original  Sheet  Nos.  1730  through  1743 
comprise  a  new  Rate  Schedule  T-162 
providing  for  transportation  by 
Tennessee  for  Amoco  Production 
Company  pursuant  to  authorization 
granted  by  the  Conunission  in  Docket 
No.  CP85-532-000,  Tennessee  Gas 
Pipeline  Co..  34  FERC  H  61.360  (1986). 
Tennessee  proposes  an  effective  date 
for  these  sheets  of  April  11, 1986. 

Original  Sheet  Nos.  1703  and  1704 
reflect  an  increase  in  the  transportation 
quantity  and  an  alternate  delivery  point 
for  transportation  rendered  by 
Tennessee  for  Transcontinental  Gas 
Pipe  Line  Corporation  under  Rate 
Schedule  T-160.  The  Commission 
authorized  these  changes  in  Docket  No. 
CP84-478-001,  Tennessee  Gas  Pipeline 
Co..  35  FERC  I  6Z041  (1986).  Tennessee 
proposes  an  effective  date  for  these 
sheets  of  April  29, 1986. 


Tennessee  requests  any  waivers  that 
the  Commission  deems  necessary  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Tennessee  states  that,  because  of 
reproduction  problems,  it  is  unable  to 
immediately  serve  copies  of  this  filing 
on  all  of  its  customers,  affected  state 
Commissions  and  the  parties  in  the 
captioned  docket.  Tennessee  advises 
that  it  will  serve  them  with  copies  of  the 
filing  no  later  than  June  9. 1966. 
Tennessee  indicates  that  a  copy  of  this 
filing  is  available  for  inspection  during 
regular  business  hours  in  a  convenient 
form  and  place  at  Tennessee's  offices  in 
the  Tenneco  Building,  Houston.  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC.  20426.  in  accordance  with  Rules  208 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  16. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

proteslants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

KenMth  F.  Phunb, 

Secretary 

(FR  Doc.  86-13103  Filed  6-10-86:  8:45  am| 
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(Project  No.  7890-001] 

Matthew  J.  Bonaccorsl;  Availability  of 
Environmental  Assesamant  and 
Finding  of  No  Significant  Impact 

June  5, 1986. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
applications  for  mafor  and  minor 
licenses  (or  exemptions)  listed  below 
and  has  assessed  the  environmental 
impacts  of  the  proposed  developments. 


Licenses 


ProiBct 
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MaUhaw  J.  Bonaccorti 


Environmental  assessments  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's.  the  Commission  staff  concludes 
that  these  projects  would  not  have 
significant  effects  on  the  quality  of  the 
human  environment  Therefore, 
environmental  impact  statements  for 
these  projects  will  not  be  prepared. 
Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426. 
Kenneth  F.  Plumb. 
Secretary 

[FR  Doc.  86-13089  Filed  6-10-86;  MS  amj 
MLUNQ  CODE  •717-01-M 


IPro)«ct  No.  9832-000.  et  aL] 

Hydroalactric  AppOcationa  (Jamaa 
Stawart  and  Ikrry  Qtoad  at  al.); 
Applicationa  FHad  With  tha 
Commiaaion 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 


Commission  and  are  available  for  public 
inspection: 

1.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  9832-000. 

c.  Date  Filed:  December  31.  1985. 

d.  Applicant:  James  Stewart  and  Terry 
Gleed. 

e.  Name  of  Project:  Fall  Creek  Falls. 

f.  Location:  In  Caribou  National 
Forest,  on  Fall  Creek,  in  Bonneville 
County,  Idaho.  Township  IN  and  Range 
43E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Rita  Weaver.  P.O. 
Box  604,  Gooding.  ID  83330.  (208)  934- 
8401. 

j.  Comment  Date:  July  11. 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  11-foot- 
high  overflow  spillway  with  a  measuring 
weir  at  elevation  5,312  feet;  (2)  at  163- 
foot-long,  54-inch-diameter  penstock;  (3) 
a  powerhouse  containing  3  generators 
with  a  total  capacity  468  kW  and  an 
average  annual  generation  of  1,648.800 
kWh;  and  (4)  a  6.330-foot-long 
transmission  line. 

A  preliminary  permit  does  not 
authorize  construction.  Applicant  seeks 


issuance  of  a  prelimnary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $35,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

k.  Purpose  of  Project:  Project  would  be 
sold  to  Utah  Power  and  Light. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  B,  C,  and  UZ. 

2  a.  Type  of  Application:  License 
(5MW  or  Less). 

b.  Project  No.:  8045-001. 

c.  Date  Filed:  December  19, 1985. 

d.  Applicant:  James  River  Paper 
Company,  Inc. 

e.  Name  of  Project:  Brooklyn. 

f.  Location:  Upper  Ammonoosuc  in 
Coos  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  John  H. 
Cameron,  James  River  Paper  Company. 
Inc.,  Groveton,  NH  03582.  (603)  636-1154. 
i.  Comment  Date:  July  7, 1986. 
j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
4-foot-high,  263-foot-long  flow  control 
dam  with  4-foot-high  flashboards  and  a 
crest  elevation  of  882.6  feet  msl;  (2)  an 
existing  reservoir  with  a  surface  area  of 
66  acres  and  a  storage  capacity  of  200 
acre-feet;  (3)  an  existing  16-foot-high. 
107-foot-long  second  dam  with  2.5-foot- 
high  flashboards  and  a  crest  elevation  of 
877.8  feet  msl;  (4)  an  existing  reservoir 
with  a  surface  area  of  26  acres  and  a 
storage  capacity  of  50  acre-feet;  (5)  an 
existing  powerhouse  at  the  second  dam 
containing  a  proposed  generating  unit 
with  a  rated  capacity  of  500  kW;  and  (6) 
a  proposed  150-foot-long  transmission 
line  tying  into  the  existing  Public  Service 
Company  of  New  Hampshire  system.  At 
the  existing  facility  both  dams  are 
owned  by  the  applicant.  The  applicant 
estimates  a  2.190  MWh  average  annual 
energy  production. 

k.  Purpose  of  Project:  Power  would  be 
sold  to  the  Public  Service  Company  of 
New  Hampshire. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  C.  and  Dl. 

3  a.  Type  of  Application:  Major 
L«ic6ns6< 

b.  Project  No.:  9093-001. 

c.  Date  Filed:  December  26. 1985. 

d.  Applicant:  Norihwest  Power 
Company,  Inc.  . 

e.  Name  of  Project:  Downie. 

f.  Location:  On  Oregon  Creek,  near 
Camptonville.  within  the  Tahoe 
National  Forest,  in  Sierra  and  Yuba 
Counties.  California  (Sections  1. 11.  and 


12  of  T18N,  R8E  and  Section  6  of  T18N, 
R9E,  M.D.M.&B.). 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  J.  Ward 
MacDonald,  President,  Northwest  Power 
Company,  Inc.,  Four  Embarcadero 
Center.  Suite  1980,  San  Francisco,  CA 
94111,  (415)  433-3505. 

i.  Comment  Dale:  July  7, 1986. 

j.  Description  of  Project:  The  proposed 
run-of-the-river  project  would  consist  of: 
(1)  A  12-foot-high,  80-foot-long 
reinforced  concrete  diversion  structure 
at  elevation  3.100  feet  msl;  (2)  a  72-inch- 
diameter.  11.300-foot-long  low  pressure 
conduit;  (3)  a  54-inch-diameter.  1.500- 
foot-long  steel  penstock;  (4)  a 
powerhouse  containing  a  single  turbine- 
generator  unit  with  a  rated  capacity  of 
7,500  kW  and  operating  under  a  head  of 
810  feet;  and  (5)  a  60-kV.  1-mile-long 
transmission  line  interconnection  the 
project  to  an  existing  Pacific  Gas  and 
Electric  Company  (PG&E)  Hne.  The 
project's  estimated  average  annual 
generation  of  17  GWh  would  be  sold  to 
PG&E. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  and  C. 

4  a.  Type  of  Application:  License 
(5MW  or  less). 

b.  Project  No.:  9951-000. 

c.  Date  Filed:  March  24. 1986. 

d.  Applicant:  The  Charter  Township  of 
VAN  Buren.  Michigan  and  Adirondack 
Hydro  Development  Corporation. 

e.  Name  of  Project:  French  Landing 
Hydro  Water  Power  Project. 

f.  Location:  On  the  Huron  River  in  ^ 
Wayne  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person: 
Mr.  Donald  W.  Lystra.  Ayers,  Lewis. 

Norris  &  May,  Inc..  2330  E.  Stadium 

Blvd..  Ann  Arbor.  MI  48104; 
Mr.  Malcolm  M.  Preston.  Adirondack 

Hydro  Development  Corp.,  Potsdam 

Industrial  Plaza.  P.O.  Box  970. 

Potsdam.  NY  13676. 

i.  Comment  Date:  July  21. 1986. 

j.  Description  of  Project:  The 
Applicants  would  utilize  an  existing 
dam  owned  by  the  Charter  Township  of 
VAN  Buren.  The  proposed  project  would 
-consist  of:  (1)  A  concrete  dam 
approximately  365  feet  long  and  38  feet 
high;  (2)  an  existing  powerhouse,  which 
is  an  integral  part  of  the  dam.  containing 
one  proposed  generatiiig  unit  rated  at 
1.800  kW;  (3)  an  existing  reservoir  with 
a  surface  area  of  1.270  acres  and  a 
storage  capacity  of  17.780  acre-feet  at 
powerpool  elevation  of  652  feet 
N.G.V.D..  (4)  an  existing  outlet  channel 
approximately  100  feet  long  with  a 


variable  width;  (5)  a  proposed  4.160  volt 
transmission  line;  and  (6)  appurtenant 
facilities.  The  estimated  average  annual 
energy  output  for  the  project  is  8,800.000 
kWh. 

k.  Purpose  of  Project:  Power  produced 
at  the  project  would  be  sold  to  the 
Detroit  Edison  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  and  C. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  7534-000. 

c.  Date  Filed:  April  21. 1983. 

d.  Applicant:  Edwards  Energy 
Systems.  Inc. 

e.  Name  of  Project:  Inglis  Dam. 

f.  Location:  Withlacoochee  River. 
Levy  County.  Florida. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(B)-825(r). 

h.  Contact  Person:  Mr.  Dean  N. 
Edwards.  Edwards  Energy  Systems.  Inc.. 
2992  Heather  Trail.  Clearwater,  FL 
33519,  (813)  799-6460. 
i.  Comment  Date:  July  21, 1986. 
j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  "old"  Inglis 
Dam.  which  is  located  about  1  mile 
south  of  the  existing  Inglis  Lock  bypass 
channel.  The  proposed  project  works 
would  consist  of:  (1)  A  proposed 
penstock.  160  feet  long  with  an  inside 
dimension  of  14'  x  14';  (2)  a  proposed 
powerhouse  containing  a  single 
generating  unit  of  1.6  MW  capacity;  (3)  a 
proposed  2.7-mile-long.  12.470  volt 
transmission  line;  and  (4)  appurtenant 
facilities.  The  estimated  average  annual 
generation  is  3.0  GWh. 

k.  Purpose  of  Project:  The  Applicant 
intends  to  sell  the  project  power  to 
Florida  Power  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  B.  C.  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project.  Depending  on  the  outcome  of 
the  studies.  Applicant  would  prepare  an 
application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$12,000. 

6.  a.  Type  of  Application:  Major 
License. 

b.  Project  No:  5601-002 

c  Date  Filed:  April  1. 1985. 
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d.  Applicant:  Oroville- Wyandotte 
Irrigation  District. 

e.  Name  of  Project:  French  Creek 
Hydro. 

f.  Location:  On  French  Creek,  a 
tributory  to  the  North  Fork  Feather 
River,  near  Berry  Creek,  within  Plumas 
National  Forest,  in  Butte  County, 
California  (Sections  2,  3.  4.  5,  7.  8.  la 
and  11  of  T21N.  R5E  and  Sections  12. 13. 
and  14  of  T21N.  R4E.  M.D.M.&B.). 

G.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S..C  791(a}-825(r). 

h.  Contact  Person; 
Mr.  Donald  Blake,  President.  Oroville- 

Wyandotte  Irrigation  District,  P.O. 

Box  581,  Oroville,  CA  95965.  (916)  533- 

4578; 
Mr.  Fritz  C.  Steppat,  General  Manager/ 

Chief  Engineer.  Oroville-Wyandotte 

Irrigation  District,  P.O.  Box  581. 

Oroville,  CA  95965,  (916)  533-4578. 

j.  Comment  Date:  July  17, 1986. 

j.  Description  of  Project:  The  proposed 
run-of-the  river  project  would  utilize 
land  which  is  within  the  project 
boundary  of  California  Department  of 
Water  Resource's  Project  No.  2100  and 
would  consist  of:  (1)  A  10-foot-high.  70- 
foot-long  concrete  diversion  structure  at 
elevation  1,920  feet  msl;  (2))  a  11-foot- 
bore,  3,7(X)  foot-long  hardrock  tunnel;  (3) 
a  48-inch-diameter  to  43-inch-diameter, 
3.000-foot-long  steel  penstock;  (4)  a 
powerhouse  containing  a  single  turbine- 
generator  unit  with  a  rated  capacity  of 
10,000  kW  and  operating  under  a  head 
of  978  feet,  and  (5)  a  115-kV,  6-mile-long 
transmission  line  interconnecting  the 
project  to  an  existing  Pacific  Gas  and 
Electric  Company  (PG&E)  transmission 
system.  The  project's  estimated  average 
annual  generation  of  31.8  GWh  would 
be  sold  into  the  Northern  California 
regional  grid. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  and  C. 

7.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  9971-000. 

c.  Date  Filed:  April  14, 1988. 

d.  Applicant:  Vernon  Saulpaugh  et  al. 

e.  Name  of  Project:  Bingham  Mills. 

f.  Location:  On  the  Roeliff  Jansen  Kill 
River  in  Columbia  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Vernon 
Saulpaugh,  Star  Route,  Hudson,  NY 
12534,  (518)  537-6494. 

i.  Comment  Date:  July  7, 1986. 

j.  Competing  Application:  Project  No. 
9774,  Date  Filed  December  30, 1985. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  25-foot-high  and  218-fool- 
long  dam  with  spillway  crest  elevation 


of  166  feet  mst  (2)  an  existing  33-acre 
reservoir  with  a  storage  capacity  of  397- 
acre-feet  at  166  feet  msl;  (3)  an  existing 
25-foot-wide  and  15-foot-long  cyclopean 
concrete  intake  structure;  (4)  a  proposed 
penstock  8  feet  in  diameter 
approximately  400  feet  long  to  existing 
headrace  works;  (5)  an  existing 
powerhouse  to  contain  two  turbine/ 
generators  for  a  total  installed  capacity 
of  450  kW;  (6)  an  existing  tailrace;  (7)  a 
new  12-kV  transmission  line  200  feet 
long;  and  (6)  appurtenant  facilities.  The 
estimated  average  annual  energy 
produced  by  the  project  would  be  3.0 
million  kWh  under  a  hydraulic  head  of 
50  feet.  The  owner  of  the  dam  is  Vernon 
Saulpaugh. 

1.  Purpose  of  Project:  Project  power 
will  be  sold  to  the  Niagara  Mohawk 
Power  Corporation. 

m.  This  notice  also  consists  of  the 
following  standcird  paragraphs:  A8,  B.  C 
and  D2. 

n.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $450,000. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9972-OOa 

c.  Date  Filed:  April  14. 1986. 

d.  Applicant:  City  of  Youngstown, 
Ohio. 

e.  Name  of  Project:  Milton  Dam. 

f.  Location:  Mahoning  River. 
Mahoning  County,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791{a)-825(r). 

h.  Contact  Person:  Mr.  Granville  J. 
Smith  II,  Vice  President,  STS  Energenics 
Ltd.,  1725  K  St.,  NW.  Suite  1112, 
Washington,  DC  20006,  (202)  463-8620. 

i.  Comment  Date:  July  7. 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of;  (1)  An  existing 
earthen  dam  41  feet  high  and  2,600  feet 
long;  (2)  an  existing  impoundment,  Lake 
Milton,  with  a  surface  area  of  1,940 
acres  and  a  storage  capacity  of  27.120 
acre-feet  at  a  normal  maximum  surface 
elevation  of  951  feet  mean  sea  level;  (3) 
an  existing  lower  gatehouse,  to  be 
rebuilt  and  to  incorporate  a  proposed 
penstock  6  feet  in  diameter  and  45  feet 
in  length;  (4)  a  proposed  concrete 


powerhouse  25  feet  long  and  25  feet 
wide;  (5)  a  prposed  turbine-generator  of 
1.0  MW  capacity;  (6)  an  existing  stilling 
basin  to  be  converted  to  a  tailrace;  (7)  a 
proposed  13.6  kV  transmission  line  100 
feet  long;  and  (8)  appurtenant  facilities. 

The  estimated  annual  energy 
production  is  four  million  kWh.  The  net 
hydraulic  head  is  40  feet.  Project  power 
would  be  sold  to  Ohio  Edison  Company. 
The  dam  is  owned  by  the  applicant. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  B.  C  and  D2. 

I.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
s  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies  and  the 
preparation  of  a  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $54,355. 

a.  Type  of  Application:  Minor  License. 

b.  Project  No.:  9708-000. 

c.  Date  Filed:  December  23. 1985. 

d.  Apphcant:  Rivers  Electric 
Company,  Inc. 

e.  Name  of  Project:  Cuddebackville 
Project. 

f.  Location:  On  the  Neversink  River  in 
Orange  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Charles  R. 
Pepe,  Rivers  Electric  Company,  Inc.,  120 
North  Pascack  Road,  Spring  Valley,  NY 
10977. 

i.  Comment  Date:  July  23, 1986. 

j.  Description  of  Projects:  The 
proposed  project  would  consist  of:  (1) 
The  existing  Cuddebackville  Dam  in  two 
sections  separated  by  an  island:  a  9-foot 
high,  150-foot-long  gravity  section,  and  a 
9-foot-high,  125-foot-long  stoplock 
section;  (2)  an  impoundment  having  a 
surface  area  of  2  acres  with  negligible 
storage,  and  a  normal  water  surface 
elevation  of  540  feet  msl;  (3)  a  proposal 
canal  intake;  (4)  a  proposed  4,000-foot- 
long  power  canal;  (5)  a  proposed 
penstock  intake;  (6)  a  proposed  350-foot- 
long,  7-foot-diameter  steel  penstock;  (7) 
a  proposed  powerhouse  with  three 
generating  units  having  a  total  installed 
capacity  of  3e0-kW;  (8)  a  proposed 
tailrace;  (9)  a  proposed  50-foot-long,  4.8- 
kV  overheld  transmission  line;  and  (10) 
appurtenant  facilities.  The  Applicant 
estimates  the  average  annual  generation 


)M  I 


would  be  2.200,000  kWh.  The  dam  and 
existing  project  facilities  are  owned  by 
Orange  County,  New  York. 

k.  Purpose  of  Project:  All  project 
energy  generaled  would  be  sold  to  the 
Orange  and  Rockland  Utilities,  Inc. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C,  and  Dl. 

10  a.  Type  of  Application:  Major 
License  (5MW  or  less). 

b.  Project  No.:  9840-000. 

c.  Date  Filed:  December  31. 1985. 

d.  Applicant:  Appomattox  River 
Water  Authority. 

e.  Name  of  Project:  Appomattox  River 
Water  Authority  Hydroelectric  Project. 

f.  Location:  On  the  Appomattox  River 
near  Petersburg,  Chesterfield  and 
Dinwiddie  Counties,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Todd  Cormier, 
Halliwell  Associates,  Inc.,  865 
Waterman  Avenue,  East  Providence.  RI 
02914,(401)438-5020. 

i.  Comment  Date:  July  23, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
concrete  gravity  dam  1,250  feet  long  and 
55  feet  high;  (2)  an  existing  3,053-acre 
reservoir  with  a  storage  capacity  of 
35,354  acre-feet  at  a  surface  elevation  of 
158.0  feet  NGVD;  (3)  a  proposed  intake 
structure;  (4)  a  proposed  steel  penstock 
12  feet  in  diameter  and  100  feet  long;  (5) 
a  proposed  concrete  powerhouse  50  feet 
long,  25  feet  wide,  and  65  feet  high 
housing  a  4,500-kW  hydropower  unit:  (6) 
a  proposed  34.5  kV  transmission  line  260 
feet  long;  and  (7)  appurtenant  facilities. 
The  Applicant  estimates  that  the 
average  annual  energy  generation  would 
be  15.8  GWh.  The  dam  is  owned  by  the 
Applicant. 

k.  Purpose  of  I*roject:  Project  energy 
would  be  sold  to  VEPCO. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C.  and  Dl. 

11  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  7880-002. 

c.  Date  Filed:  December  20,  1985. 

d.  Applicant:  O'Connell  Management 
Company,  Inc. 

e.  Name  of  Project:  Bethlehem. 

f.  Location:  Ammonoosuc  River. 
Grafton  County,  NH. 

g.  Filed  Pursuant  to:  Federal  Power    • 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Peter  F. 
O'Connell,  O'Cormell  Management 
Company,  Inc.,  One  Heritage  Drive, 
Quincy,  MA  02171,  (617)  32»-055. 

i.  Comment  Date:  July  25. 1986. 

).  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
reinforced  concrete  dam  262  feet  long 
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and  29  feet  high  with  a  spillway  140  feet 
long  and  crest  elevation  of  1,140  feet 
NGVD;  (2)  an  existing  gateworks 
structure  consisting  of  a  headgate,  ice 
sluice,  and  wastegate;  (3)  an  existing 
impoundment  of  5.5  acres  surface  area 
and  capacity  of  22  acre-feet  at  a  normal 
maximum  surface  elevation  of  1,140  feet 
NGVD,  to  be  increased  by  the  proposed 
addition  of  4-foot-high  flashboards  to  9 
acres  surface  area  and  capacity  of  116 
acre-feet  at  a  normal  maximum  surface 
elevation  of  1,144  NGVD;  (4)  a  proposed 
5-foot-diameter  steel  penstock  235  feet 
long;  (5)  a  proposed  reinforced  concete 
turbine  support  struction  10  feet  long 
and  10  feet  wide,  to  house  a  submersible 
turbine-generator  of  400  kW  capacity; 
(6)  a  proposed  excavated  tailrace 
channel  200  feet  long,  10  feet  wide,  and  6 
feet  deep;  (7)  a  proposed  480  V 
transmission  line  50  feet  long  and  a 
proposed  19.9  kV  transmission  line  75 
feet  long;  and  (8)  appurtenant  facilities. 

The  estimated  annual  energy 
production  is  1.8  million  kWh.  The  net 
hydraulic  head  is  25  feet.  Project  power 
would  be  sold  to  Public  Service 
Company  of  New  Hampshire.  The  dam 
is  owned  by  Bethlehem  Hydroelectric 
Company,  Inc. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  Dl. 

12  a.  Type  of  Application:  5  MW 
Exemption. 

b.  Project  No:  9826-000. 

a  Date  Filed:  December  31, 1985. 

d.  Applicant:  Bethel  Mills,  Inc. 

e.  Name  of  Project:  Bethel  Mills. 

f.  Location:  On  the  third  branch  of  the 
White  River  in  the  Town  of  Bethel, 
Windsor  County,  Vermont. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980. 16  U.S.C. 
2705  and  2708  as  amended. 

h.  Contact  Person:  Mr.  Michael  A. 
Walker,  Brown,  Olson  &  Wilson.  21 
Green  Street,  Concord.  NH  03301.  (603) 
225-9716. 

i.  Comment  Date:  July  2. 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of: 

(1)  The  existing  15-foot-high,  150-foot- 
long  Bethel  Mills  Dam;  (2)  an  existing  10- 
acre  reservoir  with  a  surface  elevation 
raised  by  2.5-foot-high  flasht>oards  to  a 
surface  elevation  of  555  feet  NGVD, 
thereby  impounding  50  acre-feet  of  gross 
storage  capacity;  (3)  the  replacement  of 
the  seven-foot-diameter,  78-foot-long 
wood  stave  penstock;  (4)  the 
replacement  of  the  two  generating  units 
in  powerhouse  with  two  new  units  with 
an  installed  generating  capacity  of  525 
kW:  (5)  an  existing  200-foot-long,  2.7  kV 
transmission  line:  and  (6)  appurtenant 
facilities. 


The  Applicant  estimates  the  average 
annual  energy  generation  to  be  2  GWh. 
The  Applicant  anticipates  that  the 
power  generated  by  the  project  will  be 
used  by  Bethel  Mills  with  excess  power 
sold  to  the  Central  Vermont  Pubhc 
Service  Company. 

k.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  D3a. 

13  a.  Type  of  Application:  Minor 
Lincense. 

b.  Project  No:  9727-000. 

c.  Date  Filed:  December  26, 1985. 

d.  Applicant:  Bellamy's  Mill  Power, 
Ltd. 

e.  Name  of  Project:  Bellamy's  Mills 
Hydropower  Project. 

f.  Location:  On  Fishing  Creek  near 
North  Whitakers  and  Brinkleyville, 
Nash  and  Halifax  Counties.  North 
CaroUna. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  T.  Stewart 
Gibson,  2627  Sunset  Avenue,  P.O.  Box 
7336,  Rocky  Mount,  NC  27804.  (9191  443- 
6123. 

i.  Comment  Date:  July  23, 1986. 

j.  Description  of  Project:  The  project 
would  consist  of:  (1)  An  existing  granite 
block  gravity  dam  with  an  overall  length 
of  220  feet  and  a  height  of  12  feet;  (2)  an 
existing  1.0-acre  reservoir  with  a  storage 
capacity  of  5.0  acre-feet  at  a  normal 
water  surface  elevation  of  91.5  feet  MSL; 
(3^  an  existing  powerhouse  to  contain  an 
installed  capacity  of  39  kW;  (4)  a 
proposed  powerhouse  to  contain  an 
installed  capacity  of  115  kW;  (5)  a 
proposed  50-foot-long.  7.2-kV  single- 
phase  transmission  line;  and  (6) 
appurtenant  facilities.  The  existing  dam 
is  owned  by  T.  Stewart  Gibson.  The 
applicant  estimates  that  the  average 
annual  energy  generation  would  be 
442,616  kWh.  The  applicant  anticipates 
that  the  energy  produced  will  be  sold  to 
North  Carolina  Power  Company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  Dl. 

14  a.  Type  of  Application:  License 
(Over  5  MW). 

b.  Project  No.:  8435-001.  ) 

c.  Date  Filed:  June  3, 1985. 

d.  Applicant:  Independence  Electric 
Corporation. 

e.  Name  of  Project:  Aliceville  Hydro 
Project. 
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f.  Location:  On  the  Tombigbee  River 
near  Pickensville,  Pickens  County, 
Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825  (r). 

h.  Contact  Person:  Mr.  G.  William 
Miller.  President,  Independence  Electric 
Corporation.  1215 19th  Street.  NW.. 
Washington.  DC  20036.  (202-429-1780). 

i.  Comment  Date:  July  28. 1986. 

j.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Aliceville 
Lock  and  Dam  and  an  existing  6,000- 
foot-long  and  180-foot-wide  diversion 
channel,  and  would  consist  of:  (1)  A 
reinforced  concrete  powerhouse  which 
is  located  on  the  west  side  of  the  river  in 
the  existing  diversion  channel,  and 
which  would  contain  two  10-MW 
generating  units  for  a  total  installed 
capacity  of  20  MW:  (2)  a  proposed  115- 
kV  transmission  line  approximately  10 
miles  long;  and  (3)  appurtenant  facilities. 
The  Apphcant  estimates  the  total  annual 
power  generation  would  be  63.5  GWH. 
All  power  generated  would  be  sold  to  a 
local  utility  company. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  and  C. 

15  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9921-000. 

c.  Date  Filed:  February  23. 1986. 

d.  Applicant:  Washington  County 
Water  Conservancy  District. 

e.  Name  of  Project:  St.  George  Water 
Power  Project. 

f.  Location:  On  Virgin  River,  near  St. 
George,  in  Washington  County.  Utah  (In 
Section  28  of  T41S.  R12W.  SLB&M). 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825  (r). 

h.  Contact  Person:  Mr.  Ronald  W. 
Thompson,  District  Manager, 
Washington  County  Water  Conservancy 
District.  148  East  Tabernacle.  St.  George. 
UT  84770.  (801)  673-4892. 

i.  Comment  Date:  July  7. 1986. 

j.  Competing  Application:  Project  No. 
9382.  Date  Filed:  August  1. 1985.  Due 
Date:  January  27, 1986.  . 

k.  Description  of  f*roject:  The 
proposed  project  would  consist  of:  (1)  A 
10-foot-high.  250-foot-long  diversion  dam 
at  elevation  3570  feet;  (2)  a  10-foot-long. 
20-foot-wide.  36,000-foot-long  canal:  (3) 
a  6-foot-diameter.  1,100-foot-long  steel 
penstock;  (4)  a  powerhouse  containing 
one  generator  unit  with  a  rated  capacity 
of  2.7  MW  operating  under  a  head  of  750 
feet;  and  (5)  a  100-foot-long.  12.5-kV 
transmission  line  interconnecting  the 
Project  to  an  existing  Washington 
County  Water  Conservancy  District's 
(WCWCD)  transmission  line.  The 
project's  estimated  average  annual 


generation  of  ia3  GWh  will  be  sold  to 
WCWCD. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8.  B,  C. 
and  D2. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specific 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications  or 
notices  of  intent  to  file  competing 
development  applications,  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
development  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  in. response  to  this  notice. 

A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit— Any  qualified 
development  application  desiring  to  file 
a  competing  development  application 
must  subii\it  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 


comment  date  for  the  particular 
application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A8.  Prefiminary  Permit— Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (91 
and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicanl(s)  named  in  this  public  notice. 
B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  rules  of  practice  and 
procedure.  18  CFR  385.210.  .211.  .214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests. or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding-Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in  all 
capital  letters  the  title  'COMMENTS". 
•NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION ". 
"COMPETING  APPUCATION ". 
"PROTEST "  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
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Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer.  Director.  Division  of 
Project  Management.  Federal  Energy 
Regulatory  Commission.  Room  203-RB. 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments — Federal 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the       *^ 
Federal  Power  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  lime  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  set  to  the 
Applicant's  representatives. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 


terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service  and  the  Stale 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 


comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  |une  5. 1966. 
Kenneth  F.  Plumb,  | 

Secretary. 
(FR  Doc.  86-13090  Filed  6-10-86;  8:45  am) 

BtLUNG  COOC  6717-41-41 

(DocfcatNa  0-3694-020  etaL) 


ARCO  Oil  and  Gas  Company,  Division 
of  Atlantic  Richfield  Company  et  al.; 
Applications  for  Certificates, 
Abandonments  of  Service  and 
Petitions  To  Anwnd  Certificates' 

June  4, 1986. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
Section  7  of  the  Natural  Gas  Act  for     ■ 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  June  17, 
1986,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretory. 


'  This  notice  doet  not  provide  for  consoHdation 
fur  hearing  of  the  several  mailers  covered  herein. 


OodiM  No.  and  daM  Mad 


G-3894-420.  O.  Mn  IS.  1S06.. 

G-4690-001.  O.  May  It.  1906.. 
G-S214-002.  D.  May  IS.  1966.. 


AppfcaM 


ARCO  Od  and  Gas  Company.  Omaran  al  MtanHc 
nicWtaW  Company.  P.O.  Boi  2619.  Dstas,  TaMa 
75221. 

SONo  Pe«xilauni  Cofnpany.  PO.  Boa  4567.  Houa- 
ton,  Taxaa  77210. 


Putchasar  and  location 


UnAad  Qas  Pipe  Line  Company.  Sibley  Fiald.  Wab- 


Arkanaas  Louiaiana  Qaa  Con<pany.  SenMH  FlaU. 

Bosswr  Pansh.  Louaiana. 
Tennessae    Gas    Pipakna    Company,    Hog    Bayou 

FMd.  Cameron  Panah.  Louaiana. 


<■) — 
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O-S4S3-000.  D.  May  19.  1966 

0-11636-000.  0.  May  1<  1966 

CI61-1261-O01.  D.  May  23.  1966 

063-168-004.  C.  May  12.  1966 

086-240-000.  B.  F«b  26.  1666 

a86-«lS-000.  B.  May6.  1966 

086-417-000.  (063-95).  B.  May 

9.  1986 
086-423-000  (G-126aS).  B.  May 

12.  1966 

086-427-00    (G-6605).    B.    May 

13.  1966 

086-430-000  (073-7S6).  B.  May 

14   1986 
086-435-000  (G-932S).   B.   May 

22.  1966 

G-3894-019.  B.  May  5.  1966 

086-432-000.  B.  May  IS.  1966... 


Divislan  ol  Attankc 


ARCO  Oil  and  Qaa  Company. 

R■c^A•td  Company. 
CMas  Service  Ot  and  Gat  Corp..  P.O.  Boi  30O. 

Tutsa.  Okia  74102. 
MoM  O*  Corporation,  Nina  Greonway  Plaza— Sutia 

2700.  Houelon.  Tajas  77046-0957 
Cttaa  Sarvtca  CM  A  Gat  Corp 


Frwicn  E   Cam.  AgaM  tor  Rica-nogan  Gm.  P.O. 

Bo>  80.  Bigbend.  W  Va  26136 
Chavron  U  S.A  mt.  P  O.  Bon  7308.  San  FrancMco. 

cm  94120-7309 
Booli  Cl«»  Oii  a  Gas  Company.- 


Umon  Eiptoratton  Pannars.  Ltd..  P.O.  Boic  7600, 

Loe  Angela*.  CaM  90051. 
Conoco  Inc..  P.O.  Bon  2197.  Houston.  Texas  77252.. 

She*  Western  E4P  Inc.  P.O    Bo»  4684.  Houston. 

Tenas  77210. 
ARCO  CM  and  Gat  Company,  OviSKin  o»  Attanbe 

RcWield  Company.  PO.  Bo»  2619.  OaHat.  Texas 

75221 


PMIips  Petroleum  Company,  336  Home  Savtngt  A 
Loan  Bukkng,  Barteavile,  Okla.  74004. 


Purchaaar  and  tocaVon 


Texat  Eastern  Trantnwsan  Corpor»»on.  Harlburg 

Field.  Newton  County,  Texat 
Northern  Natural  Gas  Company.  W/2  Sac.  6-22S- 

16W.  EdiNWds  County.  Kansat. 
ANR  Pipetne  Company.   Cedardale  F«ld.  Oewey. 

M^or  and  Woodward  Countiei.  Otclalwma. 
Tenoesee  Gas  Pipeline  Company.  West  Delta  Bloc* 

52.  Slate  Lease  #977.  Otfsnore  Louoiana. 
ConaoMated  Gas  Transmission  Corporation.  Sttad- 

dan  Oisavt  Calhoun  County.  Weal  Virgna 
Texas  Eastern  Transrrassxxi  Corporation.  Owvton 

Field.  Kleburg  County.  Texas. 
Nonrwes)   P^elme   Corporation,    Westwaler   Field, 

Grand  County,  Utah 
Transcontinental   Gas   Pipe   Lme  Corporation.   Uve 

Oak  Field.  Vemnlion  Parish.  Louoiana. 
ArtUa  Energy  Resources,  a  Oivaion  o(  Artla.  Inc. 

Bew  Creek  Fie4d.  B«nville  Pansh.  Louisiana 
El  Paso  Nalural  Gas  Company.  Bts*  Fiekl,  San  Juan 

County  New  Mexico 
Tennessee  Gas  Pipetine  Company,  Magnet-Wittiers 

Field,  Wharton  County.  Texas. 

Transcontinental  Gat  Pipe  Lme  Corporation,  Grett 

Fietd.  Retugw  County,  Texas, 
ANR  Pipeline  Gorrvany.  Bo^on  Bayou  Fietd,  Vermi- 

KXt  Pansh,  Lotwiana. 


Pncepermcl 


CM- 
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ftataur* 


'  Assignment  o«  acreage  10  Vernon  E  Faulconer  effedwe  May  1.  1965. 

» Sonw  s  mteresl  in  Hog  Bayou  Field  were  sold  10  Satvex.  Inc.  effective  2-21-85. 

' To  release  gas  lor  imgatioo  hjel  ,         _^  _        .    .^     ,. .  .____ 

•  The  Mooit— A  K  Cox  Unrt  we*  IS  no  longer  capable  ol  deHvenno  commercial  quantities  o(  gas  mto  Buyer  s  gathanng  »y»«»" 

»  By  Assxjnment  dated  5-9-83,  effective  4-22-76.  Crties  Sonnce  Oil  and  Gas  Corporation  acqured  Irom  Manon  Corporatxjn  cenaw  acreaoe, 

•  tjneconomicai 

\^^'^^:T^':S!^^^^^r^'^.S!:^'^S%'SS>^:^^^  spend  money  »  repa.  .he  ^  Producer  c^i,  attord  to  repa.  l«,  Kx  ,9  cents/Mcf  Another  p*e*»  ^ 

Rate  Schedule  No    196    UXP  s  mrtiai  weiis  have  been  plugged  and  abandoned    The  defeated  leases  are  cunently  held  by  production  Irom  the  Godchaux  Sand  assigneo  to  amwj. 

">  Conoco  has  no  remaining  production  suOiect  to  CorKico  itK  Gas  Hale  Sctwdule  No  126. 

";ttS^K,TRatricrilX°",'^r:r;S:;,^^         M  Bye.  effec^v.  12-16^  Confc.  -m  Tanh.-.  G«  P.p-«a  Company  .xp««J  t,y  ...  oam  .»m.  11-11.«. 

■*  Aaaonment  ol  acreage  to  Vernon  E  Faulconer  affective  August  1.  1965. 

■•  Aaaigivnent  of  acreage  to  Sens.  Boyte  and  Stovall  effective  July  1,  1965. 

I  ^  Leaae  released  Octot^er  5.  1 964. 

Filing  Code  A-lnitial  Sennce:  B-Abandonmont:  C-Amondiinent  to  add  acreage:  D-Amendment  to  delete  acreage;  E-Tott)  Successore  F-ParHal  Succession. 

|FR  Doc.  86-13092  Filed  6-10-«6:  8:45  am) 

BILLING  COOC  6717-0V4I 


(Docket  No.  CS6e-37  etaL] 

Byrom  Oil  Company  et  al.; 
Applications  for  Small  Producer 
Certificates' 

)une  4. 1966. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  §  157,40  of  the 
Regulations  thereunder  for  a  small 
producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
made  protect  with  reference  to  said 
applications  should  on  or  before  lune  18, 
1986.  filed  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  petitions  to  intervene  or 
protests  in  accordance  with  the 


requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 


■  This  notice  (ioe«  not  provide  for  conM>li(]a(ion 
for  hearing  of  the  several  matters  covered  herein. 


\ 

Docket 

CMe«tod 

Applrcani 

CS66-37 

May  19.  1966' 

Byrom  Oil  Company, 

P  0  Box  5370, 

Hobba,  New  Mexico 

66241 

CS69,^-003 

May  5.  1966> 

Kaneb  Operating 
Company,  Ltd .  PO. 
Box  4502.  Houston. 
Texat  77210 

0871-187 

Apr.  25,  1966" 

C  Michael  Scott. 
GaraMW  Scott 
Palt  Joan  Scott 

TucHar  and  Ellis  L. 
Brown,  el  al  PO 
Boi  *30  Duncan. 

- 

Oklahoma  73534 

Docket 


CS72-212_ 


CS74-87 . 


Date  filed 


I  1,  19 


May  1,  1966*. 


CS77-241<O02. 


CS66-45-000 


CS86-52-000-... 


CS86-6O-000.. 


CS86-61-000.. 


Mays.  1966* 

Mar  16.  1966  ,. 
May  6,  1966   .. 

Apr.  28,  1966 .. 
Apr.  26.  1966 . 


Appkcan. 


John  H.  HcCutchen. 
Tiuelee:  Mildred  H. 
McCutcfien,  TniS. 
FBO,  JohnK 
McCutchen:  and 

Robert  N  McCutctien, 
Taislee:  MiMred  H, 
McCutchen,  Tnis. 
FBO,  Robert  N. 
McCutchen.  P  O. 
Box  1179.  WichiM. 
Kansas  67201 

Natural  Resource 
Management 
Corporatxw,  NRM 
81-1,  LTD.  and 
HMG  ASSOCIATES. 
26th  Ftoor,  San 
Jacnto  Tower.  2121 
San  Jacinto  Street 
Dales.  Texat  75201. 

Ocelot  Energy  Corp  . 
Bute  1 700,  One 
Denver  Place.  999 
Eighteanth  Street 
Denver.  Cokyado 
80202-2490 

Jimmy  M.  Reed,  PO, 
Box  1206,  Raaeda, 
CaMoma  91335 

TIPCO  Offthore 
Devetopmenl.  mc, 
6S2S  N  Mortdian. 
Oklahoma  City, 
Oklahoma  73116 

Wood.  McShancA 
Thama.  PO  Box 
966.  Monahant. 
Texat  79756 

8w  0  CM  Corporation. 
1502  The  600 
BUkkng.  Corpua, 
Chnta,  Texat  76473. 
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OockM 

D«t««M 

Applicant 

CS86-62-000 

May  1,  1988 

Memohal  Exptoraton 
Company.  17  S. 
Bnar  HoHow  Lane. 
Suite  200,  Houston, 
Texas  77027.       . 

CS86-63-000 

May  1,  1966 

Owwl.Pnce 
Exptoration  Co..  810 
St  Cincinnab— Suito 
200.  TulM, 
Oklahoma  74119. 

CS86-64-000 

May  22,  1966 

TNTPefroleum 
Company.  1918  The 
600  BuMdmg.  Corpus 
Ctwisti.  Texas  78473. 

CS66-66-000 

1 

Mays,  1966 

Warren,  Inc  &  Warren 
Associates.  P  O  Box 
7250.  Albuquerque, 
New  Mexico  871 94- 
7250 

CSe6-67-«)0 

Mays.  1966 

Source  Petroleum  Inc., 
PO  Box  53432. 

Lalayette.  Louisiana 
70505 

CSH6-66-000,.. 

! 

May  12,  1986 

Southland  Energy 
Corporation,  7134 
South  Yale— Suite 
200,  Tulsa. 
Oklahoma  74136. 

CS86-69-000  . 
1 

May  23,  1986 

ChiWress  Royalty 
Company.  P  0  Box 
66.  Joplm,  Missouri 
64802 

'  Letter  dated  May  14.  1986.  advtsmg  tfiat  tt»  heirs  arxJ 
devisees  ol  w  K  Byrom  have  formed  Byrom  Oil  Company,  a 
hmited  partners'>iD 

-  Tne  apoiicaiion  was  recewed  on  Aonl  14.  1986  Suppie- 
meotai  inlormsiion  ano  the  tuing  tee  were  received  on  May 
5.  1986  Applicant  reouesis  redesignaiion  of  the  small  pro- 
ducer certifxaie  in  Docxei  No.  Ci69-4  under  the  name  of 
Karwb  Operaiinq  Company,  Ltd..  ano  termmaixxi  of  ttie  small 
producer  ceniiicaie  m  Docket  No  CS77-604  The  docket 
besignatKHi.  CS»t>-65-000,  initially  assigned  to  this  fikng,  is 

"  Letter  dated  Aonl  22.  1986.  requesting  redesignatton  ol 
small  producer  cenitx^aie  to  reflect  that  Chanes  W.  Scott 


passed  away  and  his  heir,  C  Michael  Scotl,  has  taken  over 
operations  lor  himself,  for  Geraid  W  Scott  and  Pan  Joan 
Scon  Tucker,  and  for  his  fathers  original  partners.  Elht  L 
Brown,  el  al 

«  Letters  dated  Apol  28.  1986,  rece^red  May  1.  1986.  and 
May  15.  1986.  received  May  19,  l9Bti  advismg  thai  Mikyed 
H  McCutchen  s  interests  uoon  her  deatn  were  assigned  to 
Jotm  H  McCutchen,  Trustee,  MiWred  H  McCutchen  Trust 
F&O  John  H,  McCutchen  and  to  Robert  N  McCutchen. 
Trustee.  MiWred  H  McCutchen  Trutt  FBO  Hooert  N  McCut- 
chen. and  reouesting  redesignaiion  ol  the  small  producer 
cenificaie  unoer  the  name  ot  ttiese  trusts 

'  Letter  oaied  Apnl  28,  1986,  requesting  redesignation  of 
small  producer  cemficaie  to  reflect  that  NRM  Petroleum 
Corporation  merged  with  its  parent  and  ceased  to  emst.  and 
artvising  that  the  correct  name  ot  its  parent  it  Natural 
Resource  Managemem  Corooraton 

'  Ocelot  Energy  Corp  requests  to  be  added  to  ttie  smaH 
producer  cerWicate  held  by  lU  affiliate.  Oceto.  Oil  Company, 
in  Docket  No.  CS77-241. 

[FR  Doc.  86-13093  Filed  6-10-86:  8:45  am] 
8ILUNG  CODE  6717-«1-M 


[Docket  tto.  Q-6267-000  at  al.] 

Texaco  Producing,  Inc.,  et  al.; 
Applications  for  Abandonment  and 
Certificate  of  Public  Convenience  and 
Necessity 

June  4, 1986, 

Take  notice  that  each  of  the 
applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
abandon  service  or  for  a  certificate  to 
sell  natural  gas  in  interstate  commerce, 
as  described  herein. 


The  circumstances  presented  in  the 
applications  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  5  2,77  of  the  Commission's 
rules  as  promulgated  by  Order  Nos.  436 
and  436-A,  issued  October  9.  and 
December  12, 1985,  respectively,  in 
Docket  No.  RM85-1-000.  all  as  more 
fully  described  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  15  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  file  with 
the  Federal  Energy  Regulatory 
Commission.  Washington.  DC  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  §  §  385.211,  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 
Kenneth  F.  Plumb, 
Secretary.  , 


Docket  No.  and  date  l«ed 


G-6267-000.  B,  Apr  26,  1986  ■ 

G-18710-000.  B.  Apr.  26.  1966  ' 
CI86-395-000.  B,  Apr.  28,  1966 ' 


CI86-422-000.  A.  May  12,  1966  .. 
CI86-426-000,  B,  May  13,  1966  ■ 

CI86-433-000,  B.  May  19.  1966  . 


Applicant 


Texaco  Producing  Inc,  PO   Box  52332,  Houston, 
Texas  77052. 


Purchaser  and  tocabon 


..do.. 


CanAhers  Operawtg  Company,  Inc,  el  al..   1325 

Amencan  Tower.  401  Market  Street  Shrevaport 

Louisiana  71101  >. 
Son  ExpkxatKjn  and  Production  Company,  P.O.  Box 

2880.  OaNas,  Texas  75221-2880 
Amax    Petroleum    Corporation,    el   al..    PO.    Box 

42806.  Houston,  Texas  77042. 


Feknont  Oil  Corporatton,  695  East  Mam   Straet 
SUmford,  Conneclicu.  06904-2336. 


L»ni.ad  Gae  Pipe  Une  Company.   Hollywood  and 
Houma  FieWt,  Tenebonne  Pansh.  Louisiana. 


Texas  Gat  Transmosxin  Corporaton,  Lisbon  Fiatd, 
Claibome  Pansh.  Louisiana. 

TXG  Gas  Markettng  Compeny.  Mauhce  FieW.  Ufay- 
ette  and  Vermkon  Panshes.  Louisiana 

United  Gat,  Ppe  Lme  Company,  East  Addrtoo, 
South  Extehtion,  High  Island  OCS  Btockt  339. 
340,  and  356^«1d  Sooth  AdtWion,  High  Itland 
OCS  Bk)Ckt  520.  545.  546.  547,  and  548,  Off- 
shore Texas. 

ANR  P^iekna  Company.  Stock  273  Fieto.  Eugene 
Island  Area,  Offshore  Louisiana, 


Pnca  per  Mcf 


Pressure 


D-- 
(■•) 


ICS^S'r-ei'^s'Tutr.rn'fo  l^ndon  ,<x  a  twoyear  penod  me  sale  of  •«-»  gas  to  Orx^^u.-^^.  m  C^ke,  N^^^^^ 

k^Tno  34  Appi^n,  states  triat  ^':^-^^!:ff^  »<:^^^^\:i,l-y^,  '"^S^^r^T^ -^''/^ST^t^  ^^Tu^^?  JJl'ltTm^^iar^^  ^5. 


schedule  no  .i*   «pp"cani  siaies  mai  uikiuu  "«s  iiu»k>ovi  ,<.ai  ..  .a  w,,^-™;  .-  —-- ^ .  ..__    .„,o,„._,  c.skx  mai  iimtBrt  l. 

United  ,s  taking  only  180  Md  per  day   AppiK^am  states  that  Umted  .s  >«' P«,|[«9  »" .f^ "*!i  ji^^l^ltSf  ItS^  103 ■ii'1o7;iKT),  NGPAlection  103  and  107.cXl)  gas  it  not 
AopiK^ant  desires  to  develop  other  markets  lor  the  gas  Appieam  siaies  that  the  gas  .8  poced  under  NGf  A  sections  lu.,  iud,  iuj  ...j    v  i  n  i 

suBiecl  to  the  Commissions  Natural  Gas  Act  lunsdiction  under  NGPA  section  601<»';'«B)  -umoraed  m  Docket  No  0-18710  and  covered  under  Apokcant's  FEBC  Gas  Rale 

^Appkcant  reques.s  authorization  to  abanoon  lor  a  two-yeai  penoo  the  sale  ol  '"ff^^;°^^^^^^^  S^^ab^n   ApiSicant  OTOma.es  deKverao-ity  of  700  Mcf  par  day  and 
ScheduteNo   I37%pkcant  states  mat  Uniied  has  advised  that  .1  .s  unabie  to  taKe  gas  «««« '™™7' P!!'^f9J  maVlZ^«2ll  siHiniK^iaKi  hrsi  call  on  ih«  gas  in  a  day40KJ.y  bass. 
Un«ed  IS  takmg  on^  i  Mcf  per  oay   Appncant  states  "^tunited  «  "f'  Pf/j^  'Z,TJ^^^^^L^  1^   iiS  Wto'tcKVTNGPA  tw^xx,  l07icMl)  gas  »  not  aubiact  to  me 
Apoicant  desiies  to  deveiop  other  marVets  lor  the  gas  Appkcant  states  that  the  gas  is  pnced  under  FMOf  A  sections  i  j«.  luo  enn    u  ii-n  i 
Commission  s  Natural  Gas  Act  lunsdiciion  under  NGPA  sectKJo  601(1M1)(B). 

:  T^eT^'  Z::^'^Sl^^-^^»^-  W"'*"  -^  Corporatton.  Mr,  Vass»  M  Armstrong;  John  D  Carumert,  Jr.;  Rob«t  M.  C«u.h«,.  Estato  of  M«y  Mor-oc*  Schorr  and 

Max  M^MO^^  small  producer  cer.f«:ate  ho«er  .Docket  No  CS7,   3^r_^ue^s  -;^»'- <0^;^'^  ^  ^^^^^^^'r^^S^  "^^^^^  Z  '^cJ^^^ 
lennwMndinq  to  January  1    1994  Aopiicant  states  that _ the_gas  «  NGPA  secnon  ' "<_??!.»"?  "If!  T^'Si'^' "X'^m^r*^  ^^  wHl  taxe  sX-ent  oas  to  mane  the  ooe^aton  profnabie 


a  to  January  1    1994   Aopiicant  states  tnai  me  gas  is  rvui-<*  sbluuii  lu.  ya».  ...u  ,,...    »«.--.  ~,' '-'_'-    ",n,^  ^.  „,.  sutticient  oas  to  mane  the  ooefatKin  protnaoie 
m.  tour  wells^i^nts  »?  the  aggregate  to  aopro«»-ately  50  »  «»  Mcf  per  «y^  tf^L^T^lTc^sC^^  cX^  ai^^^^«^  ^' «'«  ^"^  Tr.nsm«sion  Comp«iy 

'  App«canl  requests  a  iimiied  term  cenilKate  w,m  p^egranied  aoandonmeni  to  se^' sas  %T^%°*%**,r'^^^^'Sa*3*   Or,  May  il  986   AK*c8nt  f-teo  to.  a  kmitod-iemi  abanoonment 
(Texas  G«)  unoer  a  cerlificaie  issued  in  Docnet  No   Clt>&-172  andcovereo  ?>„  ^D^^"  »  ^/"^^  ^f^^<^*co«^^  '"  °"»'  '^'  *0P*<=»"  "»♦ 

L^L't^^Z-^io^^'^^to^'L^:  A"5eS^da"^.ri7,^;i^^''.r.  t^^^  '^^S^ZJL^  ^<^  ^  ao.  iser,  and  may  0.  extend*,  by  muk- 
S^r2^  5Xpl^«s  Appkcant  states  that  me  gas  «  NGPA  sectton  104  replacement  or  recompletxxi  gas 

■  Addrtional  matenal  received  May  19  end  23^  19»6  r<;79-,«io   mnn  nn  hehalt  of  itsell  and  on  t>ehalf  ol  Brrtoil  Ventures,  Inc    smaH  producer  certificale  hoWer  in  Docket  Na 

•  AppBcam,  a  smail  producer  cenifcate  hoider  m  Docket  No   CS7P-4 1 9J*ng  on  behaM  <^  rtwn  arw  <^^  °^  j,^  percent  «i  cena«^  leases  <r  the 

4.^KS.,  awrxxing  ^terest  ow^w   rer^ts  j^umor«a»on^  ?„'^':?^r„"„t^.^l,'°^:rl,^,'J::ZSitS^  ^1:1  *^  J  sucn  gas  .  -•^t^'no^T^S^'l^'^^^o'lrr?;^^ 

ssued  March  5   1986  Such  nmrted  term 

2  perceni  ol  Apohcant  s  OekveiaOikty  of 

has  not  receiveo  payment  lor  the  gas 

ifiJ"ijn*il  haTiaS^  to  tane  unoer  its  contracts  wrtn  Appkcant    .  ^  ^  .  „„  ^  ,  „---^  ^  thrae-veart  AookcanI  Mates  that  the  gat  a  dastified  at  either  NGPA  toctnn  '0«-"o«73  " 
104  '::;^^'1^Z:J^"Z  rrSSIir^^m'^rtS^^a^TlSlor^fr^'r^^  ^  .  P^SS-ng  o™,  634  ^l..  ^.^  «..«  mat  ArlR  s 
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fFR  Doc.  86-13091  Filed  6-10-88;  MS  am] 

BMXINQ  COOE  S717-01-M 

IDockal  No*.  QF86-737-0Q^  ate.) 

Connecticut  River  Power  Company, 
Inc^  et  aU  SnuUI  Power  Production  and 
Cogeneration  Factlities  Qualifying 
Status  Certificate  Applications,  etc 

Copmienl  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
June  5. 1986.  "* 

Take  notice  that  the  following  fiKngs 
have  been  made  with  the  Commission. 

1.  Connecticut  River  Power  Company, 
Inc. 

IDocItet  No.  QF86-737-«» 

On  May  19, 1986.  Connecticut  River 
Power  Company.  Inc.  (Applicant),  of  c/o 
Orr  and  Reno.  P.A..  One  Eagle  Square, 
P.O.  Box  709,  Concord.  New  Hampshire 
03301.  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission'a  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  facility  will  be  located  in  the 
Village  of  North  Stratford.  New 
Hampshire.  The  electric  power 
production  capacity  will  be  30 
megawatts.  The  primary  energy  source 
will  be  biomass  in  the  form  of  waste 
wood.  Natural  gas  will  be  used  for  mill 
uses  start-up  (preheating)  and 
occasional  flame  stabilization,  and  will 
not  exceed  two  percent  of  the  total 
annual  energy  input  to  the  facility.  Coal 
and  oil  will  not  be  used. 

2.  LUZ  Solar  Partners  III,  Ltd. 

(Docliet  No.  QF86-734-000I 

On  May  20, 1986,  LUZ  Solar  Partners 
III,  Ltd.  (Applicant),  a  California  Limited 
Partnership,  c/o  LUZ  Engineering 
Corporation.  General  Partner,  924 
Westwood  Boulevard,  Suite  1000, 
Westwood,  California  90024  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  approximately  30  miles 
west  of  Barstow.  California  at  the 
junction  of  U.S.  Highway  395  and 
California  Highway  58  at  Kramer 


Junction,  California.  The  primary  energy 
source  will  be  solar  energy.  The  facility 
will  consist  of  a  solar  collector  field,  a 
solar-fired  preheater-steam  generator,  a 
solar-fired  superheater,  a  separate 
natural  gas-fired  auxiliary  boiler,  a 
natural  gas-fired  emergency  heat 
transfer  Huid  heater  and  a.  dual  inlet 
steam  turbine  generator.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  30  MW.  Potomac  Capital 
Investment  Corporation,  a  wholly- 
owned  subsidiary  of  Potomac  Electric 
Power  Company,  an  electric  utility  and 
also  a  subsidiary  of  CP  National 
Corporation,  an  electric  utility  will  have 
equity  interest  in  the  facility.  No  other 
small  power  production  facilities  owned 
by  the  Applicant  and  using  the  same 
energy  source  are  located  within  one 
mile  of  the  facility. 

3.  LUZ  Solar  Partners  IV,  Ltd. 

(Docket  No.  QF86-736-0001 

On  May  20, 1986,  LUZ  Solar  Partners 
IV,  Ltd.  (Applicant),  a  California  Limited 
Partnership,  c/o  LUZ  Engineering 
Corporation,  General  Partner,  924 
Westwood  Boulevard,  Suite  1000, 
Westwood.  California  90024  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  approximately  31  miles 
west  of  Barstow,  Cahfornia  at  the 
junction  of  U.S.  Highway  395  and 
California  Highway  58  at  Kramer 
Junction.  Celifornia.  The  primary  energy 
source  will  be  solar  energy.  The  facility 
will  consist  of  a  solar  collector  field,  a 
solar-fired  preheater/steam  generator,  a 
solar-fired  superheater,  a  separate 
natural  gas-fired  auxiliary  boiler,  a 
natural  gas-fired  emergency  heat 
transfer  Huid  heater  and  a  dual  inlet 
steam  turbine  generator.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  30  MW.  Potomac  Capital 
Investment  Corporation,  a  wholly- 
owned  subsidiary  of  Potomac  Electric 
Power  Company,  an  electric  utility  and 
also  a  subsidiary  of  CP  National 
Corporation,  an  electric  utility  will  have 
equity  interest  in  the  facility.  No  other 
small  power  production  facilities  owned 
by  the  Applicant  and  using  the  same 
energy  source  are  located  within  one 
mile  of  the  facility. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary- 
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Western  Area  Power  Administration 

Collbran  Project;  Notice  of  a  Rate 
Order 

agency:  Department  of  Energy.  Western 

Area  Power  Administration. 

ACTION:  Notice  of  a  rate  order — Collbran 

project. 

SUMMARY:  Notice  is  given  of  Rate  Order 
iNo,  WAPA-26  of  the  Under  Secretary  of 
the  Department  of  Energy  (DOE)  for 
placing  an  increased  power  rate  into 
effect  on  an  interim  basis  beginning  on 
the  first  day  of  the  July  1986  billing 
period  for  power  marketed  by  the 
Western  Area  Power  Administration 
(Western)  from  the  Collbran  Project. 

The  wholesale  firm  and  nonfirm  rate 
for  all  project  energy  is  21.8  mills  per 
kWh.  This  is  an  increase  of  about  2.5 
mills  over  the  previous  energy  rate  for 
firm  and  nonfirm  energy.  The  rate  was 
last  adjusted  in  1983. 

The  rate  order  further  explains  the 
rate  adjustment  and  discusses  the 
principal  factors  leading  to  the  decisions 
on  the  rate  increase,  and  responds  to  the 
comments  offered  during  the  rate 
adjustment  proceeding. 

EFFECTIVE  DATE:  The  rate  will  become 
effective  on  the  first  day  of  the  July  1986 
billing  period. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marlene  Moody.  Assistant  Area 
Manager  for  Power  Marketing.  Salt 
Lake  City  Area  Office,  Western  Area 
Power  Administration.  P.O.  Box  11606, 
Salt  Uke  City.  UT  84147,  (801)  524- 
5493 
Mr.  Conrad  K.  Miller,  Chief,  Rates  and 
Statistics  Branch,  Western  Area 
Power  Administration,  P.O.  Box  3402, 
Golden,  CO  80401,  (303)  231-1535 
Mr.  Ronald  K.  Greenhalgh.  Assistant 
Administrator  for  Washington 
Liaison,  Western  Area  Power 
Administration,  Room  8G061, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)252-5581. 
SUPPt.EMENTARY  INFORMATION:  By 
Delegation  Order  No.  0204-108,  effective 
December  14, 1983  (48  PR  55664. 
December  14. 1983).  and  as  amended  on 
May  28. 1986.  the  Secretary  of  Energy 
delegated  to  the  Administrator  of 
Western  the  authority  to  develop  power 
and  transmission  rates;  to  the  Under 
Secretary  of  the  Department  of  Energy 
the  authority  to  confirm,  approve,  and 
place  such  rates  in  effect  on  an  interim 
basis;  and  to  the  Federal  Energy 
Regulatory  Commission  the  authority  to 
confirm,  approve,  and  place  in  effect  on 
a  final  basis,  to  remand,  or  to 
disapprove  such  rates. 

The  proceeding  on  a  proposed  rate 
adjustment  and  a  30-day  customer 
consultation  and  comment  period  was 
initiated  on  October  22, 1985,  with  an 
announcement  of  the  proposed  rate 
adjustment  published  in  the  Federal 
Register  at  50  42771.  The  October  22 
notice  also  announced  an  informal 
public  meeting  on  November  5, 1985.  On 
October  23, 1985,  letters  were  sent  to 
customers  and  other  interested  parties 
to  announce  the  proposed  rate 
adjustment  and  the  meeting,  and  to 
transmit  copies  of  the  Federal  Register 
notice  and  the  rale  brochure  dated 
October  1985.  Written  comments  were 
accepted  through  November  21, 1985. 

Subsequently,  a  final  reviSfed  FY  1985 
power  repayment  study  was  completed, 
and  the  proposed  rate  was  reduced  to 
21.8mills/kWh. 

Public  comments  received  have  been 
considered  in  the  preparation  of  the  rate 
order. 

Rate  Order  No.  WAPA-26  confirming 
and  approving  an  increased  power  rate 
on  an  interim  basis  is  hereby  issued,  and 
the  rate  will  be  promptly  submitted  to 
the  Federal  Energy  Regulatory 
Commission  for  confirmation  and 
approval  on  a  final  basis. 


Issued  at  Washington,  DC.  May  30. 1986. 
Joseph  F.  Salgado, 

Under  Secretary. 

Department  of  Energy  Deputy  Secretary 

[Rate  Order  No.  WAPA-26| 

In  the  matter  of:  Western  Area  Power 
Adminisjfation — Collbran  Project  Power 
Rates;  Order  Confirming,  Approving, 
and  Placing  an  Increased  Energy  Rate  in 
Effect  on  an  Interim  Basis. 
May  30. 1986. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7101  et  seq., 
the  power  marketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902,  ch.  1093.  32 
Stat.  388  (1902),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Act  of  1939,  43  U.S.C. 
485h(c),  and  acts  specifically  applicable 
to  the  Collbran  Project  (Collbran),  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy.  By  Delegation 
Order  No.  0204-108,  effective  December 
14, 1983  (48  FR  55664,  December  14, 
1983),  and  as  amended  on  May  28, 1986, 
the  Secretary  of  Energy  delegated  the 
authority  to  develop  power  and 
transmission  rates  to  the  Administrator 
of  the  Western  Area  Power 
Administration  (Western);  the  authority 
to  confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis  to  the 
Under  Secretary  of  the  Department  of 
Energy;  and  the  authority  to  confirm, 
approve,  and  place  in  effect  on  a  final 
basis,  to  remand  or  to  disapprove  those 
rates  to  the  Federal  Energy  Regulatory 
Commission  (FERC).  This  rate  order  is 
issued  pursuant  to  the  delegation  to  the 
Administrator  and  the  Under  Secretary 
and  the  rate  adjustment  procedures  at 
10  CFR  Part  903,  published  at  50  FR 
37837  on  September  18, 1985. 

Background 

Project  History 

The  Collbran  Project,  located  in  west- 
central  Colorado  about  35  miles 
northeast  of  Grand  Junction  and  near 
the  town  of  Collbran,  was  authorized  by 
the  Act  of  July  3, 1952,  ch.  565,  66  Slat. 
325  (1952).  The  project  collects  a  major 
part  of  the  unused  water  of  Plateau 
Creek  and  its  principal  tributaries  for 
irrigation  uses  and,  by  exchange  of 
water,  generates  hydroelectric  power. 
The  project  supplies  suppleratfntal 
irrigation  water  to  about  20.000  acres 
and  new  irrigation  water  to  about  2.000 
acres,  generates  up  to  14,000  kilowatts 
(kW)  of  hydroelectric  power,  and, 
incidental  to  the  foregoing,  provides 
flood  control,  recreational,  fish,  and 


wildlife  benefits.  Construction  of  the 
project  facilities  started  in  1957,  and  the 
major  part  of  the  construction  was 
completed  by  the  end  of  calendar  year 
1962. 

Water  for  power  generation  is 
obtained  from  Big  Creek,  Cottonwood 
Creek,  and  their  tributaries  on  the 
Grand  Mesa.  Seventeen  small  dams  on 
the  Grand  Mesa  were  used  to  supply 
irrigation  water  up  to  1963.  With  the 
construction  of  the  Collbran  Project, 
water  from  these  dams  was  diverted  for 
hydroelectric  generation.  In  exchange 
for  Big  Creek  and  Cottonwood  Creek 
water  previously  used  for  irrigation  but 
now  used  for  power,  the  project 
provides  an  equivalent  amount  of  water 
from  the  Vega  Reservoir  to  the 
irrigators.  By  agreement  with  the  water 
users.  Reclamation  operates  and 
maintains  these  dams  and  reservoirs. 
Fifteen  of  the  Grand  Mesa  reservoirs  are 
on  the  water  collection  system  that 
provides  water  for  the  generation  of 
electricity.  Two  reservoirs,  although  not 
a  part  of  that  water  collection  system, 
were  regulated  by  Reclamation  to 
increase  the  water  available  for  power 
generation  by  exchanging  water  from 
the  two  reservoirs  for  water  from  the 
Vega  Reservoir. "These  latter  two  dams, 
Blackman  and  Currier,  have,  as  of  June 
1983,  been  breached  and  abandoned. 

Following  are  the  capacities  of  the 
powerplants: 


Mama. 

piaie    /  CapaW- 
c^>acily(   HylkW) 

(km) 


4- 


Upper  Moima  . 
Lower  Motina  . 


e.640 

4.860 


S.OOO 
5.000 


Total.. 


13.500.       14.000 


Power  generated  at  the  powerplants  is 
transformed  to  115  kilovolts  at  each 
plant,  and  a  4.75-mile,  115-kV 
transmission  line  connects  the  two 
plants.  At  the  Lower  Molina  Powerplant, 
the  project's  power  system  is 
interconnected  at  138  kV  to  the  Molina 
Substation  of  the  Colorado-Ule  Electric 
Association  (Colorado-Ule).  As 
provided  by  Contract  No.  14-06-400- 
1268  and  supplements  thereto,  the  entire 
output  of  the  Collbran  plants  has  been 
placed  under  contract  with  Colorado- 
Ute  through  FY  1989. 

Power  Repayment  Studies 

Normally  a  power  repayment  study 
(PRS)  for  the  Collbran  Project  is 
prepared  annually  by  Western,  with  the 
cooperation  of  Reclamation,  to  ensure 
that  revenues  will  be  adequate  to  repay 
costs.  Power  generation  and  project 
development  data  are  provided  by 
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Western  and  Reclamation.  A  PRS  is 
prepared  in  accordance  with  CoFFbran 
authorizing  legistation,  the  Redamation 
Project  Act  of  1939,  other  applicable 
statutes,  and  with  DOE  Order  No.  RA 
6120.2  on  power  marketing 
administration  fiirancial  reporting. 

The  studies  array  historic  income, 
expense,  and  investments  to  be  repaid 
from  power  revenues,  along  with 
estimates  for  future  years,  and  show  the 
annual  repayment  of  power  production 
and  transmission  costs  as  well  as 
nonpower  costs  assigned  to  power  for 
repayment,  through  the  application  of 
revenues  over  the  repayment  period  of 
the  project.  The  studies  show,  among 
other  items,  estimated  revenues  and 
expenses  year-by-year  over  the 
remainder  of  the  study  period,  the 
estimated  amount  of  Federal  investment 
repaid  during  each  year,  and  the  total 
estimated  amount  of  Federal  investment 
remaining  to  be  repaid  at  the  end  of 
each  year.  Revenue  is  applied  in  a 
maimer  that  minimizes  Oallbran  revenue 
requirements.  All  investments  are  paid 
within  their  repayment  periods:  highest 
interest  bearing  investments  are  paid 
first.  The  studies  determine  revenue 
requirements  but  do  not  deal  with  rate 
design. 

A  final  revised  PRS  was  completed  in 
January  1986.  This  study  was  run  using 
actual,  rather  than  estimated,  data  for 
FY  1985  and  used  an  interest  rate  of 
11.375  percent  for  FY  1988  and  beyond. 
The  increased  interest  rates  for 
replacements  and  additions  has 
significantly  increased  the  project 
interest  expense,  as  a  result  of  the 
increased  interest  expense,  the  project 
revenues  are  not  sufficient  to  meet 
repayment  requirements.  The  final 
revised  study  showed  that  a  rale  for  all 
energy  of  21.8  mills/kWh  was  necessary 
to  repay  project  obligations  in  a  timely 
manner. 

Western  has  a  policy  of  transmitting 
and  disposing  of  power  and  energy  in 
such  a  manner  as  to  encourage  the  most 
widespread  use  thereof  at  the  lowest 
possible  rates  consistent  with  sound 
business  principles.  This  rate  increase  is 
consistent  with  that  policy. 

Existing  and  Increased  Rates 

The  increased  rates  which  are  the 
subject  of  this  order  supersede  the 
existing  rates  as  follows: 


firm  tnergy— m«(t«/»Wh.. 
k«WL 


Ejuslviy  vsiM 


19.3 

1S03.. 


21  S. 
21  .S 


Eftacliw  (Ms.... 
Ral*  tc^•dul• . 


Exislinii  ram 


Dacwnber 
tMSMkns 


CP-F/MF-1.. 


kKreaaad 


June  1966 
Mkngpi 

CP-f/FN-l 


Public  Notice  and  Comments 

Published  "Procedures  for  Public 
Participation  in  Power  and  Transmission 
Rate  Adjustments"  for  power  marketed 
by  Western  and  other  power  marketing 
administrations  have  been  followed  in 
the  development  of  these  rates.  Since 
the  installed  capacity  of  Collbran  is  less 
than  20,000  kW,  the  rate  adjustment  is 
defined  at  10  CFR  903.2(f)(2)  as  a 
"minor"  rate  adjustment.  The  following 
discussion  summarizes  the  steps 
Western  took  to  assure  involvement  of 
interested  parties  in  the  rate  process. 

1.  Advance  announcement  was  made 
to  Colorado-Ute  that  a  power  rate 
adjustment  was  being  considered,  and 
that  preliminary  studies  indicated  the 
rates  for  both  firm  and  nonfirm  energy 
would  need  to  be  increased  from  the 
existing  rates  to  about  22  or  23  mills  per 
kWh. 

2.  A  Federal  Register  notice  (50  FR 
42771,  October  22, 1985)  announced  the 
proposed  power  rate  adjustment,  the 
commencement  of  a  public  consultation 
and  comment  period  and  the  date  of  an 
informal  public  meeting. 

3.  A  letter  was  sent  to  the  project's 
single  customer  and  other  interested 
parties  to  announce  the  proposed  rate 
adjustment  and  the  meeting.  It  also 
transmitted  a  brochure  dated  October 
1985,  which  provided  information  on  the 
proposed  adjustment,  along  with  a  copy 
of  the  October  22. 1985,  Federal  Register 
notice. 

4.  An  informal  public  meeting  was 
held  November  5, 1985,  in  Salt  Lake 
City,  Utah.  Western  explained  the  need 
for  the  rate  increase  and  presented  the 
results  of  the  FY  85  preliminary  PRS 
completed  October  1985,  upon  which  the 
proposed  rate  increase  was  based.  The 
rate  proposed  for  all  energy  was  22.7 
mills  per  kWh.  A  representative  of  the 
single  customer  asked  questions  and 
provided  preliminary  comments. 
Western  and  Reclamation  provided  the 
additional  information  requested  at  the 
meeting. 

5.  The  consultation  and  comment 
period  (October  22  through  November 
21. 1985)  provided  for  the  receipt  of  oral 
and  written  comments.  The  only 
comments  received  were  from  Colorado- 
Ute. 

Certification  of  Rates 

Western  transmits  and  disposes  of 
power  and  energy  in  such  a  manner  as 


to  encourage  the  most  widespread  use 
thereof  at  the  lowest  possible  rates 
consistent  with  sound  business 
principles.  With  the  new  rate  m  effect, 
the  administrator  has  certified  that 
Collbran  power  will  be  sold  at  the 
lowest  possible  rate  consistent  with 
sound  business  principles.  The  rate  has 
been  developed  in  accordance  with 
administrative  policies  and  applicable 
laws. 

Discussion 

The  discussion  below  relates  to  PRS 
issues,  several  customer  comments,  and 
to  procediiral  matters.  There  were  no 
rate  design  issues  raised  during  the 
public  consultation  and  comment  period. 

No  changes  in  the  PRS  were  made  as 
a  result  of  comments  received. 

Customer  Comments 

Issue:  Colorado-Ute  questioned  the 
need  for  repairing  or  rehabilitating  the 
dams  in  the  water  collection  system  that 
are  operated  and  maintained  by 
Reclamation  but  are  owned  by  the  water 
users. 

Response:  Under  the  provisions  of 
Reclamation's  contract  with  the  water 
users,  the  costs  of  operating, 
maintaining,  and  replacing  facilities 
used  exclusively  for  generation  of  power 
are  assumed  by  Reclamation.  As  noted 
in  the  rate  brochure,  an  increased  level 
of  O&M  and  extraordinary  maintenance 
is  being  performed  or  scheduled  to  be 
performed  during  the  next  5-year  period. 
Historically,  only  the  minimum  amount 
of  maintenance  work  to  keep  the  dams 
operable  was  performed.  As  a  result  of 
an  assessment  of  the  Grand  Mesa  dams 
in  1979.  it  was  determined  that  a  higher 
level  of  maintenance  was  necessary  and 
that  extensive  clearing  out  of  trees, 
weeds,  and  other  debris  from  the  dams 
and  reservoirs  was  needed.  As 
discussed  with  Colorado-Ute  in  the 
informal  public  meeting  of  November  5, 
1985,  the  dams  are  absolutely  necessary 
to  collect  water  to  operate  the  power 
system.  Their  abandonment  would 
eliminate  all  power  storage  capacity  and 
turn  the  project  into  a  run  of  the  river 
system  with  greatly  reduced  annual 
generation.  The  cost  of  abandoning  the 
project  along  with  all  the  current 
investment  cost  would  still  have  to  be 
repaid  even  though  the  project 
generation  would  be  greatly  reduced. 
The  net  result  would  be  even  higher 
energy  rates  than  those  currently  being 
implemented. 

Issue:  The  power  customer  requested 
that  the  Collbran  Project  be  integrated 
with  other  projects  in  the  Salt  Lake  City 
Area  (Colorado  River  Storage,  Rio 


Grande,  and  Provo  River  Projects)  for 
marketing  and  rate  purposes. 

Response:  This  is  a  topic  of 
consideration  in  the  development  of  the 
Salt  Lake  City  Area  Post-1989 
Marketing  Plan,  but  the  customers  are 
requesting  that  it  be  done  as  early  as 
1986  if  possible.  Western  has  given  this 
request  consideration  in  the  proper 
forum,  but  it  is  not  an  issue  directly 
relevant  to  this  rate  adjustment. 

After  reviewing  and  considering  the 
comments  received  from  the  customer 
and  the  report  of  the  public  meeting,  no 
further  changes  were  made  to  the 
preliminary  power  repayment  studies. 
The  preliminary  revised  FY  1985  PRS 
used  estimated  data  for  FY  1985  and 
used  12.375  percent  as  the  interest  rate 
for  all  future  year  investments.  Actual 
revenue  and  expense  data  became 
available  in  Decembecand  were  put  into 
the  final  revised  FY  1985  PRS.  The 
interest  rate  for  FY  1986  was  also 
announced  in  December  and  included  in 
the  final  revised  FY  1985  study  for  all 
future  year  investments.  The  actual 
expenses  for  FY  1985  were  less  than 
estimated  and  this,  combined  with  the 
lower  interest  rate  for  future  years, 
resulted  in  the  proposed  rate  being 
reduced  from  22.7  mill/kWh  to  21.8 
mills/kWh. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  and 
section  D  of  DOE  guidelines  published 
in  the  Federal  Register  on  February  23. 
1982  (47  FR  7976),  Western  has  followed 
the  process  described  below  in 
conducting  environmental  evaluations 
of  the  "rate  adjustment. 

Section  D  of  the  DOE  guidelines  states 
that  the  level  of  documentation  required 
for  ra!e  increases  for  power  marketing 
administrations  depends  upon  the  size 
of  the  rate  increases  as  it  relates  to  the 
rate  of  infiation  since  the  last  rate 
increase.  The  Consumer  Price  Index 
(published  by  the  Department  of  Labor) 
was  used  to  estimate  the  rate  of 
inflation  from  the  date  of  the  last  rate 
increase  to  the  planned  date  of  the  new 
increase.  Because  the  power  rate 
increase  of  12.9  percent  is  expected  to 
exceed  the  rate  of  inflation  over  the 
interval  since  the  last  rate  adjustment,  it 
was  determined  that  an  Environmental 
Assessment  (EA)  was  required.  Western 
prepared  an  EA,  which  was  submitted  to 
DOE.  DOE  issued  a  "Finding  of  No 
Significant  Impact"  on  March  28, 1986. 
These  documents  are  on  file  in 
Western's  offices. 

Executive  Order  12291 

The  DOE  has  determined  that  this  is 
not  a  major  rule  within  the  meaning  of 


the  criteria  of  section  1(d)  of  Executive 
Order  12291.  In  addition.  Western  has 
received  an  exemption  from  sections  3, 
4,  and  7  of  that  order  and,  therefore,  will 
not  prepare  a  regulatory  impact 
statement. 

A  vailability  of  Information 

Information  regarding  this  rate 
adjustment,  including  studies, 
comments,  and  other  supporting 
material,  is  available  for  public  review 
in  the  Salt  Lake  City  Area  Office. 
Western  Area  Power  Administration. 
438  East  200  South,  Suite  2,  Salt  Lake 
City.  Utah  84111:  in  the  Office  of  the 
Director,  Division  of  Marketing  and 
Rates,  Western  Area  Power 
Administration,  1627  Cole  Boulevard, 
Golden,  Colorado  80401;  and  in  the 
Office  of  the  Assistant  Administrator  for 
Washington  Liaison,  Room  8G061, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  D.C.  20585. 

Submission  to  the  FERC 

The  rate  herein  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  to  the  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  and  place  in  effect  Rate 
Schedule  CP-F/NF-2  on  an  interim 
basis,  effective  on  the  first  day  of  the 
July  1986  billing  period.  The  rate  shall 
remain  in  effect  on  an  interim  basis 
pending  FERC  confirmation  and 
approval  of  this  or  a  substitute  rate,  on  a 
final  basis,  or  until  superseded. 

Issued  in  Washington,  DC,  May  30, 198& 
Joseph  F.  Salgado, 

Undersecretary. 

Rate  Schedule  CP-F/NF-2  (Supersedes 
Schedule  CP-F/NF-1)  Rate  Schedule  for 
Wholesale  Firm  and  Nonfirm  Energy  Service 

Effective:  On  the  first  day  of  the^uly 
1986  billing  period. 

Available:  In  the  area  served  by  the 
Collbran  Project. 

Applicable:  To  wholesale  power 
customers  for  general  power  service 
supplied  through  one  meter  at  one  point 
of  delivery. 

Character  and  conditions  of  service: 
Alternating  current,  sixty  (60)  hertz, 
three-phase,  delivered  and  metered  at 
the  voltages  and  points  established  by 
contract. 

Monthly  rate:  Energy  Charge:  21.8 
mills/kWh  for  all  energy  delivered. 

[FR  Doc.  86-13195  Filed  ft-10-86:  8:45  am) 
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Colorado  River  Storage  Project;  Notice 
of  a  Rate  Order 

agency:  Department  of  Energy,  Western 
Area  Power  Administration. 
action:  Notice  of  a  rate  order — 
Colorado  River  Storage  Project 
Transmission  Rates. 

summary:  Notice  is  given  of  Rate  Order 
No.  WAPA-27  of  the  Under  Secretary  of 
the  Department  of  Energy  for  placing 
increased  rates  into  effect  on  an  interim 
basis  for  the  transmission  of  power  over 
the  Colorado  River  Storage  Project 
system  by  the  Western  Area  Power 
Administration  (Western). 

The  firm  transmission  rate  consists  of 
a  charge  of  $15.94  per  kilowatt  year.  The 
nonfirm  transmission  rate  consists  of  a 
charge  of  3.1  mills  per  kWh.  The  rates 
are  being  put  into  effect  on  an  interim 
basis  beginning  on  the  first  day  of  the 
July  1986  billing  period. 

"The  rate  order  further  explains  the 
rate  adjustment  and  discussesthe 
principal  factors  leading  to  the  decisions 
on  the  rate  increase  and  responds  to  the 
major  comments  and  criticisms  offered 
during  the  rate  adjustment  proceeding. 
EFFECTIVE  DATE:  The  rates  will  become 
effective  on  the  first  day  of  the  July  1986 
billing  period. 
FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Marlene  Moody,  Assistant  Area 
Manager  for  Power  Marketing,  Salt 
Lake  City  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  11606. 
Salt  Lake  City,  UT  84147.  (801)  524- 
5493 
Mr.  Conrad  K.  Miller,  Chief,  Rates  and 
Stafistics  Branch,  Western  Area 
Power  Administration,  P.O.  Box  3402, 
Golden,  CO  80401,  (303)  231-1535 
Mr.  Ronald  K.  Greenhalgh,  Assistant 
Administrator  for  Washington 
Liaison,  Western  Area  Power 
Administration,  Room  8G061, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC  20585. 
(202)  252-5581. 
SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  0204-108.  effective 
December  14, 1983  (48  FR  55664, 
December  14, 1983),  and  as  amended  on 
May  28. 1986,  the  Secretary  of  Energy 
delegated  to  the  Administrator  of 
Western  the  authority  to  develop  power 
and  transmission  rates;  to  the  Under 
Secretary  of  the  Department  of  Energy 
the  authority  to  confirm,  approve,  and 
place  such  rates  in  effect  on  an  interim 
basis:  and  to  the  Federal  Energy 
Regulatory  Commission  the  authority  to 
confirm,  approve,  and  place  in  effect  on 
a  final  basis,  to  remand,  or  to 
disapprove  such  rates. 
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The  proceeding  on  a  proposed  rate 
adjustment  and  a  30-day  customer 
consultation  and  comment  period  was 
initiated  on  October  22. 19BS.  witli  an 
announcement  of  the  proposed  rate 
adjustment  published  in  the  Federal 
Register  at  50  FR  42772.  The  October  22 
notice  also  announced  a  public  meeting 
on  November  6, 1965.  On  October  23, 
1985.  letters  were  sent  to  customers  and 
other  interested  parties  to  announce  the 
proposed  rate  adjustment  and  the 
meeting,  and  to  transmit  copies  of  the 
Federal  Register  notice  and  the  rate 
brochure  dated  October  1985.  Written 
comments  were  accepted  through 
November  21, 1965. 

All  public  comments  received  were 
supp>ortive  of  the  rate  adjustment  or 
have  l)een  considered  in  the  preparation 
of  the  rate  order. 

Rate  Order  No.  WAPA-27  confirming 
and  approving  increased  power  rates  on 
an  interim  basis  is  hereby  issued^  and 
the  rates  will  be  promptly  submitted  to 
the  Federal  Energy  Regulatory 
Commission  for  confirmation  and 
approval  on  a  fmal  basis. 

Issued  at  Washington,  D.C.,  May  30, 1986. 
)oaeph  F.  Salgacio, 

Undersecretary. 

Department  of  Energy  Under  Secretary 

[Rate  Order  No.  WAPA-271 

In  the  matter  of:  Western  Area  Power 
Administration — Colorado  River  Storage 
Project  Transmission  Rates;  Order 
ConHrming,  Approving,  and  Placing 
Increased  Transmission  Rates  in  Effect 
on  an  Interim  Basis 
May  3a  1986. 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act.  42  U.S.C.  7101  et  seq., 
the  power  marketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902,  ch.  1093,  32 
Stat.  388  (1902),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Act  of  1939,  43  U.S.C. 
485h(c),  and  acts  s]7ecifically  applicable 
to  the  Colorado  River  Storage  Project 
(CRSP),  were  transferred  to  and  vested 
in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-108,  effective 
December  14. 1983  (48  FR  55664, 
December  14. 1983),  and  as  amended  on 
May  28, 1986,  the  Secretary  of  Energy 
delegated  the  authority  to  develop 
power  and  transmission  rates  to  the 
Administrator  of  the  Western  Area 
Power  Administration  (Western);  the 
authority  to  confirm,  approve,  and  place 
in  effect  such  rates  on  an  interim  basis 
to  the  Under  Secretary  of  Energy;  and 
authority  to  confirm,  approve,  and  place 


in  effect  on  a  final  basis,  to  remand  or  to 
disapprove  those  rates  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 
This  rate  order  is  issued  pusuant  to  the 
delegation  to  the  Administrator  and  the 
Under  Secretary  and  the  rate  adjustment 
procedures  at  10  CFR  Part  903, 
published  at  50  FR  37837  on  September 
18,1985. 

Background 

Project  History 

On  April  11, 1956,  the  CRSP  was 
authorized  by  the  Colorado  River 
Storage  Project  Act  ch.  203.  70  Stat.  105 
(1956).  By  means  of  the  four  storage 
units  authorized,  the  flow  of  the 
Colorado  River  is  regulated  in  such  a 
way  that  irrigation,  municipal, 
industrial,  and  other  water  use 
developments  in  the  Upper  Colorado 
River  Basin  can  take  place  while  still 
maintaining  water  deliveries  to  the 
lower  basin  as  required  by  the  Colorado 
River  Compact.  FaciHties  have  also  been 
provided  at  the  storage  units  for  flood 
control,  for  recreation,  and  for  other 
beneRcial  purposes.  In  order  to  optimize 
the  use  of  the  water  and  to  obtain 
revenues  to  assist  in  the  repayment  of 
the  irrigation  developments, 
hydroelectric  power  generating  plants 
have  been  installed  on  three  of  the  four 
storage  units  and  on  one  of  the  twenty 
participating  projects. 

The  Flaming  Gorge  Powerplant  went 
on  bne  in  November  1963,  followed  by 
the  Glen  Canyon  Powerplant  in 
September  1964.  The  three  powerplants 
of  the  Aspinall  Unit  came  on  line  as 
follows:  The  Blue  Mesa  Powerplant  in 
September  1967,  the  Morrow  Point 
Powerplant  in  December  1970,  and  the 
Crystal  Powerplant  in  August  1978.  The 
Fontenelle  Powerplant  of  the 
Seedskadee  participating  project  went 
on  line  in  May  1968. 

Transmission  facilities  include  a  high- 
voltage  transmission  grid  to  deliver 
power  to  certain  delivery  points,  to 
provide  interconnections  among  the 
plants  of  the  CRSP  units  and 
participating  projects,  and  to 
interconnect  with  other  Federal  systems 
and  systems  of  neighboring  utilities. 
Additional  transmission  facilities  are 
planned  in  order  to  improve  system 
reliability,  to  provide  for  the 
accommodation  of  inadvertent  power 
flows  from  other  systems,  and  to  allow 
delivery  of  planned  additional 
generation. 

Transmission  Rate  Study 

A  transmission  rate  study  is 
completed  as  part  of  the  power 
repayment  study  that  is  done  each  year. 
A  period  of  3  future  years  is  used  as  a 


study  period  in  calculating  the 
transmission  rate.  Planned  investment  in 
transmission  facilities  is  identified,  and 
annual  investment  costs  are  determined 
by  amortizing  the  investment  at 
appropriate  interest  rates  for  50  years. 
Other  annual  costs  such  as  operation 
and  maintenance,  replacements,  and 
wheehng  over  other  systems  are  also 
estimated.  Annual  revenues  from  rental 
of  transmission  facilities  and  from 
exchange  of  hydro  generated  power  for 
coal  generated  power  (made  possible 
because  of  the  transmission  facilities) 
are  included.  Capacity  commitments  for 
use  of  the  transmission  system  are 
projected  using  planned  changes  in 
capacity  of  CRSP  powerplants  and 
contractual  wheeling  arrangements  that 
Western  has  with  others.  Average 
vetlues  for  armual  costs  and  capacity  are 
arrived  at  by  averaging  the  3  years  in 
the  study  period.  The  firm  rate  is 
determined  by  dividing  the  average 
annual  cost  by  the  average  annual 
capacity  commitment.  The  nonfirm  rate 
is  calculated  by  applying  a  load  factor  of 
58.2  percent  to  the  firm  rate  to  get  an 
average  cost  per  kWh.  The  rate  increase 
is  necessary  to  recover  the  large 
increase  in  investment  associated  with 
the  Western  Colorado  Transmission 
System  that  is  scheduled  to  become 
operational  during  the  study  period. 

Existing  and  Increased  Rates 

The  existing  firm  transmission  rate  of 
$10.27  per  kW-year  for  the  use  of  the 
CRSP  transmission  system  was  placed 
in  effect  in  April  1983.  It  was  based  on 
the  average  of  the  estimated  annual 
costs  per  kilowatt  for  the  years  FY  1982, 
1983,  and  1984.  The  aforementioned  3- 
year  estimated  average  annual 
transmission  costs  were  $17,630,000  as 
of  the  end  of  FY  1981,  which  were 
comprised  of  the  anticipated 
transmission  system  investment  and 
operation,  maintenance  and 
replacement  (OM&R)  costs,  plus  the 
costs  of  wheeling  over  other  systems, 
less  revenues  for  rental  of  CRSP 
transmission  facilities,  less  revenues 
from  Colorado-Ute  Electric  Association 
(Colorado-Ute),  and  Salt  River  Project 
(SRP)  because  of  the  exchange  of 
Colorado-Ute  and  SRP  coal-fired 
generation  of  CRSP  hydro  generation. 
Dividing  the  3-year  average  annual  cost 
of  $17,630,000  by  the  capacity  of 
1.716,300  kW  resulted  in  a  unit  cost  of 
$10.27  per  kW-year  for  the  established 
firm  transmission  rate.  At  an  annual 
load  factor  of  58.2  percent  the  nonfirm 
transmission  rate  was  about  2.0  mills 
per  kWh.  The  nonfirm  transmission  rate 
was  raised  from  1  to  2  mills  per  kWh  in 
April  1983. 


The  new  transmission  rate  is  based  on 
data  available  as  of  September  1, 1985. 
Projections  were  made  for  the  3  ensuing 
years  of  FY  1986, 1987,  and  1988  as  to 
the  anticipated  transmission  system 
investment  of  OM&R  costs;  costs  of 
wheeling  over  other  systems;  revenues 
from  Colorado-Ute  and  SRP  because  of 
the  exchange  of  Colorado-Ute  and  SRP 
coat-fired  generation  for  CRSP  hydro 
generation.  The  estimated  average 
annual  costs  are  $29,241,283  and  the 
estimated  transmission  capacity 
commitments  are  1826.7  MW.  The 
average  cost  per  kW  for  the  3  years, 
$15.94  per  kW-year,  will  be  the  firm 
transmission  rate.  A  new  nonfirm 
transmission  rate  of  3.1  mills  per  kWh  is 
also  being  established.  The  rate  of  3.1 
mills  per  kWh  is  obtained  by  applying 
an  annual  load  factor  of  58.2  percent  to 
the  firm  transmission  rate  of  $15.94  per 
kW  year.  Both  rates  are  to  become 
effective  with  the  May  1986  billing 
period,  or  as  soon  thereafter  as  possible, 
where  existing  contracts  do  not  permit 
changes  by  then. 

Western  has  continued  the  practice  of 
using  the  average  cost  per  kW-Year  and 
per  kWh  as  the  firm  and  nonfirm 
transmission  rates. 

Public  Notice  and  Comments 

Published  "Procedures  for  Public 
Participation  in  Power  and  Transmission 
Rate  Adjustments"  for  power  marketed 
by  Western  and  other  power  marketing 
administrations  have  been  followed  in 
the  development  of  this  rate.  The  rate 
increase  results  in  a  less  than  1  percent 
increase  in  total  CRSP  revenues  and 
thus  is  a  minor  rate  adjustment,  as 
defined  at  10  CFR  903.2(f)(1).  The 
following  discussion  summarizes  the 
steps  Western  took  to  assure 
involvement  of  interested  parties  in  the 
rate  process: 

1.  Federal  Register  notice  (50  FR 
42772.  October  22, 1985)  announced  the 
proposed  transmission  rate  adjustment 
and  informal  public  meeting. 

2.  On  October  23. 1985,  letters  were 
sent  to  customers  and  other  interested 
parties  to  announce  the  proposed  rate 
adjustment  and  the  meeting,  and  to 
transmit  copies  of  the  notice  and  the 
rate  brochure  dated  October  1985. 

3.  An  informal  public  meeting  was 
held  on  November  6. 1985.  in  Salt  Lake 
City,  Utah.  Western  explained  the  need 
for  a  rate  increase  and  presented  the 
results  of  the  transmission  rate  study. 
Customers  asked  a  few  clarifying 
questions.  No  substantive  comments 
were  received. 

4.  Written  comments  were  accepted 
through  November  21, 1985. 


Certification  of  Rates 

Western  transmits  and  disposes  of 
power  and  energy  in  such  a  manner  as 
to  encourage  the  most  widespread  use 
thereof  at  the  lowest  possible  rates 
consistent  with  sound  business 
principles.  With  the  new  rates  in  effect, 
the  Administrator  has  certified  that  the 
CRSP  transmission  rates  are  the  lowest 
possible  rates  consistent  with  the  sound 
business  principles.  Rates  have  been 
developed  in  accordance  with 
administrative  policies  and  applicable 
laws. 

Discussion 

Very  comments  about  the  proposed 
rate  increase  were  received.  One 
customer  commented  that  it  was  not 
notified  of  the  public  meeting  and  that  it 
was  not  advised  of  the  large  rate 
increase  early  enough  to  reflect  the 
increase  in  its  budget.  This  customer 
also  objected  to  paying  for  the  increased 
investment  in  a  system  that  would  not 
serve  it  directly  and  to  applying  a 
postage  stamp  type  rate  for  specific 
point-to-point  service. 

In  November  1984  meeting,  customers 
were  told  that  Western  was  examining 
its  CRSP  transmission  rates  and  that 
early  indications  were  that  they  could 
increase  to  as  much  as  $18  per  kW  per 
year.  Notice  of  the  intent  to  adjust  rates 
and  of  this  scheduled  informal  public 
meeting  was  published  in  the  Federal 
Register  on  October  22, 1985.  The  same 
methodology  that  had  been  used  in 
previous  transmission  rate  studies  was 
used  in  the  current  study.  This 
methodology  was  accepted  by  the 
customer  when  it  agreed  to  SP-FTl  as 
the  rate  applicable  to  its  transactions. 

The  other  comments  received,  one 
verbally  at  the  meeting  and  two  in 
yvriting,  stated  that  the  information 
provided  demonstrated  the  need  for  a 
rate  increase  and  that  they  supported 
Western  in  this  effort.  No  changes  were 
made  in  the  transmission  study  in 
response  to  comments. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  and  section  D  of  the  DOE 
Guidelines  which  were  published  in  the 
Federal  Register  (47  FR  7976)  on 
February  23, 1982,  Western  has  followed 
the  process  described  below  in 
conducting  an  environmental  evaluation 
of  the  rate  adjustment. 

Section  D  of  the  DOE  guidelines  states 
that  the  level  of  documentation  required 
under  NEPA,  for  rate  increases  of  power 
marketing  administrations,  depends  on 
the  size  of  the  rate  increase  as  it  relates 


to  the  rate  of  inflation  since  the  last  rate 
increase. 

The  Consumer  Price  Index  (published 
by  the  Department  of  Labor)  was  used 
to  estimate  the  rate  of  inflation  from  the 
date  of  the  last  rate  increase  to  the 
planned  date  on  the  new  increase.  Since 
the  transmission  rate  increase  of  55.2 
percent  is  much  greater  than  the 
increase  in  the  consumer  price  index  for 
the  same  period.  Western  prepared  an 
Environmental  Assessment  and 
submitted  it  to  DOE.  DOE  issued  a 
Finding  of  No  Significant  Impact  on 
March  25, 1986.  These  documents  are  on 
file  in  Western's  offices. 

Executive  Ordier  12291 

The  DOE  has  determined  that  this  is 
not  a  major  rule  within  the  meaning  of 
the  criteria  of  section  1(b)  of  Executive 
Order  12291.  In  addition.  Western  has 
received  an  exemption  from  sections  3, 
4,  and  7  of  that  order  and,  therefore,  will 
not  prepare  a  regulatory  impact 
statement. 


A  vailability  of  Information 

Information  regarding  this  rate 
adjustment,  including  studies, 
comments,  and  other  supporting 
material,  is  available  for  pubhc  review 
in  the  Salt  Lake  City  Area  Office, 
Western  Area  Power  Administration, 
438  East  200  South,  Suite  2,  Salt  Lake 
City,  Utah  84111;  Division  of  Marketing 
and  Rates,  Western  Area  Power 
Administration.  1627  Cole  Boulevard, 
Golden,  Colorado  80401;  and  Office  of 
Assistant  Administrator  for  Washington 
Liaison.  Western  Area  Power 
Administration,  Room  8G061.  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  D.C.  20585. 

Submission  to  the  FERC 

The  rates  herein  confirmed,  approved, 
and  placed  in  e^ect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  to  the  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  on  the  first  day  of  the  July  1986 
billing  period.  Rate  Schedules  SP-Fr2 
and  PS-NFT2.  These  rates  shall  remain 
in  effect  on  an  interim  basis  pending  the 
FERC  confirmation  and  approval  of 
them  or  substitute  rates,  on  a  final  basis, 
or  until  they  are  superseded. 
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Issued  in  Wa»hin{jlon.  D.C..  May  30. 1988, 
|oMph  F.  SalgMlo, 
Under  Secretary. 

Rale  Schedule  SP-NFT2  (Supersedes 
Schedule  SP-NFTl) 

Colorado  River  Storage  Pro)ect;  Rate 
Schedule  for  NonRrm  Transmission 
Service 

Effective:  On  the  first  day  of  the  July 
1986  billing  period. 

Available:  In  the  area  served  by  the 
Colorado  River  Storage  Project 
transmission  facilities. 

Applicable:  To  nonfirm  transmission 
service  customers  where  power  and 
energy  are  supplied  to  the  Colorado 
River  Storage  Project  system  at  points  of 
interconnection  with  other  systems  and 
transmitted  and  deUvered  subject  to  the 
availability  of  transmission  capacity, 
less  losses,  to  points  of  delivery  on  the 
Colorado  River  Storage  Project  system 
specified  in  the  service  contract. 

Character  and  conditions  of  service: 
Transmission  service  on  an  intermittent 
basis  for  three-phase  alternating  current 
at  sixty  (60)  hertz,  delivered  and 
metered  at  the  voltages  and  points  of 
delivery  specified  in  the  service 
contract. 

Rate:  Transmission  Service  Charge: 
3.1  mills  per  kilowatthour  for  each 
kilowatthour  contracted  for  as  specified 
in  the  service  contract;  payable  monthly. 

Requirements  for  reactive  power 
Requirements  for  reactive  power  shall 
be  as  specified  in  the  contract, 
otherwise  there  shall  be  no  entitlement 
to  transfer  of  reactive  kilovolt-amperes 
at  delivery  points  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  the  Contractor  and  the  contracting 
officer  or  their  authorized 
representatives. 

Adjustments  for  losses:  Power  and 
energy  losses,  incurred  in  connection 
with  the  transmission  and  delivery  of 
power  and  enregy  under  this  rate 
schedule,  shall  be  supplied  by-the 
customer  in  accordance  with  the  service 
contract. 

Rale  Schedule  SP-NFT2  (Supersedes 
Schedule  SP-NFTl) 

Colorado  River  Storage  Project:  Rate 
ScUbdule  for  Firm  Transmission  Service 

Effective:  On  the  first  day  of  the  July 
1986  billing  period. 

Available:  In  the  area  served  by  the 
Colorado  River  Storage  Project 
transmission  facilities. 

Applicable:  To  firm  transmission 
service  customers  where  power  and 
energy  are  supplied  to  the  Colorado 
River  Storage  Project  system  at  points  of 
interconnection  with  other  systems  and 
transmitted  and  delivered  less  losses,  to 
points  of  delivery  on  the  Colorado  River 


Storage  Project  system  specified  in  the 
service  contract. 

Character  and  conditions  of  service: 
Transmission  service  for  three-phase 
alternating  current  at  sixty  (60)  hertz, 
delivered  and  metered  at  the  voltages 
and  points  of  delivery  specified  in  the 
service  contract. 

Rate:  Transmission  Service  Charge: 
$15.94  per  kilowatt  per  year  for  each 
kilowatt  contracted  for  as  specified  in 
the  service  contract,  payable  monthly  at 
the  rate  of  $1.3283  per  kilowatt. 

Requirements  for  reactive  power 
Requirements  for  reactive  power  shall 
be  as  specified  in  the  contract, 
otherwise  there  shall  be  no  entitlement 
to  transfer  of  reactive  kilovolt-amperes 
at  delivery  points  except  when  such 
transfers  may  be  mutually  agreed  upon 
by  the  contractor  and  the  contracting 
officer  or  their  authorized 
representatives. 

Adjustments  for  losses:  Power  and 
energy  losses,  incurred  in  connection 
with  the  transmission  and  delivery  of 
power  and  enregy  under  this  rate 
schedule,  shall  be  supplied  by  the 
customer  in  accordance  with  the  service 
contract. 

(FR  Doc.  86-13196  Filed  6-10-88:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30000/28K;  FHL-3028-31 

Inorganic  Arsenicals;  Clearance  by  the 
Office  of  Management  and  Budget  for 
Reporting  Requirement 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  clearance  by  the 
Office  of  the  Management  and  Budget 
(OMB)  for  Reporting  Requirements  for 
the  Inorganic  Arsenicals^ 


Act  of  1980,  44  U.S.  3501  et  seq.  and  (2)  a 
notice  of  that  approval  was  published  in 
Federal  Register.  This  notice  announces 
that  the  reporting  requirements  have 
been  cleared  by  OMB  under  control 
number  2070-0081.  Thus,  the  reporting 
requirements  for  employers  of  inorganic 
arsenical  wood  treatment  plants  are 
now  in  effect. 
EFFECTIVE  DATE:  June  11, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Carol  E.  Langley,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW., 

Office  location  and  telephone  number 
Rm.  711,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington. 
VA.  (703-557-0064). 
Dated:  June  2, 1986. 

Steven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 

(FR  Doc.  86-12897  Filed  6-10-86:  8:45  amj 
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SUMMARY:  EPA  issued  a  notice, 
published  in  the  Federal  Register  of 
January  10, 1986  (51  FR  1334),  amending 
the  Notice  of  Intent  to  Cancel  the 
registrations  for  the  wood  preservative 
uses  of  creosote,  pentachlorophenol 
(including  its  salts),  and  the  inorganic 
arsenicals  published  in  the  Federal 
Register  of  July  13, 1984  (49  FR  28666). 
The  amended  notice,  among  other 
things,  indicated  .that  employers  of 
inorganic  arsenical  wood  treatment 
plants  were  to  submit  to  EPA  records 
pertaining  to  the  monitoring  of  inorganic 
arsenic  air  levels  but  that  the 
recordkeeping  requirements  would  not 
be  effective  until  (1)  OMB  approved 
them  under  the  Paperwork  Reduction 


[PF-455;FRL-3028-11 

Pesticide  Tolerance  Petitions;  BASF 
Corp.  et  al. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  received  pesticide 
and  feed  additive  petitions  relating  to 
the  establishment  of  tolerances  for 
certain  pesticide  chemicals  in  or  on 
certain  agricultural  commodities. 
ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  lPF-455]  and  the  petition 
number,  attention  Product  Manager 
(PM-25),  at  the  following  address: 
Information  Services  Section  (TS-757t), 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC.  20460. 
In  person,  bring  comments  to: 
Information  Services  Section  (TS- 
757C).  Environmental  Protection 
Agency,  Rm.  236,  CM  No  2, 1921 
Jefferson  Davis  Highway,  Arlington, 
VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 


Information  not  narked  confidential 
may  be  disclosed  publicy  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  e  '.cept  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  Robert  Taylor  (PM-25). 
Registration  Division  (TS-767C), 
Environmental  Protection  Agency. 
Office  of  Pesticide  Programs,  401  M 
St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Room  245,  CM  No.  2. 1921  Jefferson 
Davis  Hwy..  Arlington,  VA,  (703-557- 
1800). 
SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  (PP)  and  feed 
additive  petitions  (FAP),  relating  to  the 
establishment  of  tolerances  for  certain 
pesticide  chemicals  in  or  on  certain 
agricultural  commodities. 

Initial  Filings 

1.  PP6F3383.  BASF  Corp..  Chemicals 
Div..  Agricultural  Chemical  Group,  100 
Cherry  Hill  Rd.,  Parsippany,  NJ  07054. 
Proposes  amending  40  CFR  180.412  by 
establishing  tolerances  for  the  combined 
residues  of  tlje  herbicide  2-(l- 
(ethoxyimino)butyll-5-(2- 
(ethylthio)propylj-3-hydorxy-2- 
cyclohexene-1-one  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  commodities  raspberries  at 
10.0  parts  per  milion  (ppm)  and 
strawberries  at  10.0  ppm.  The  proposed 
analytical  method  for  determining 
residues  is  gas  chromatography  using  a 
sulfur-specific  flame  photometric 
detection. 

2.  PP6F3381.  Monsanto  Co..  1101 17th 
St.,  NW..  Washington.  DC  20036. 
Proposes  amending  40  CFR  Part  180  by 
requesting  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  inert  ingredient  4-dichloroacetyl)- 
l-oxa-4-aza8pirol4.5]decane  when  used 
in  formulations  of  the  herbicide,  2- 
chloro-N-(2,6-diethylphenyl)-/V- 
methoxymethylacetamide  applied  to 
com  field  either  before  the  com  plants 
emerge  from  the  soil  or  until  the  com 
reaches  5  inches  in  height  with  a 
maximum  of  0.4  pound  of  inert 
ingredient  per  acre.  The  proposed 
analytical  method  for  determining 
residues  is  high  pressure  liquid 
chromatography  (HPLC)  with 
radioactivity  detection  and  gas 
chromatography  with  a  flame  ionization 
detector. 

3.  PP6F3380.  Monsanto  Co.  F»ropo8es 
amending  40  CFR  180.364  by  increasing 


the  established  tolerance  for  the 
combined  residues  of  the  herbicide 
glyphosate  [N- 

(phosphonomethyllglycine)  and  its  . 
metabolite  aminomethyiphosponic  acid 
in  or  on  soybeans  from  6  ppm  to  20  ppm 
and  soybean  hay  from  15  ppm  to  200. 
The  proposed  analytical  method  for 
determining  residues  is  HPLC  with  a 
ninhydrin  pert  column  reactor  and 
absorbancp  detector. 

4.  FAP6HS502.  Monsanto  Co. 
Proposes  amending  21  CFR  561.253  by 
increasing  the  established  regulation 
permitting  the  residues  of  the  herbicide 
glyphosate  in  or  on  soybean,  hulls  from 
20  ppm  to  100  ppm. 

Authority:  21  U.S.C.  346a  and  348. 

Dated:  May  29. 19086. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  86-12895  Filed  6-10-88:  8:45  amj 
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[PP  5G3207/T519;  FRL-302e-8] 

Mycogen  Corp.;  Extension  of 
Exemptions  for  Requirements  of 
Tolerances 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  extended  the 
exemptions  from  the  requirement  of 
tolerances  for  residues  of  the  fungus 
Alternaria  cossiae  to  evaluate  control  of 
sicklepod  Cassia  obtusifolia  in  or  on 
certain  crops. 

date:  These  temporary  exemptions  from 
the  requirement  of  tolerances  expire 
May  10. 1987. 

FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  Richard  Mountfort.  Product 
Manager  (PM)  23,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460. 
Office  location  and  telephone  number 
Rm.  237,  CM  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  (703- 
557-1830). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  that  was  published  in  the 
Federal  Register  of  June  13. 1985  (50  FR 
24832),  that  temporary  exemption  from 
the  requirement  of  tolerances  were 
established  for  residues  of  the  fungus 
Alternaria  cossiae  to  evaluate  control  of 
sicklepod  Cassia  obtusifolia  on  the 
crops  soybeans  and  peanuts.  These 
exemptions  from  the  requirement  of 
tolerances  were  extended  in  response  to 
pesticide  petition  PP  5G3207,  submitted 


by  Mycogen  Corp.,  c/o  W.R.  Landis 
Associates.  Inc..  P.O.  Box  5128. 
Valdosta,  GA  31603-5126. 

The  company  requested  an  extension 
of  the  temporary  tolerances  to  permit 
the  continued  marketing  of  the  above 
raw  agricultural  commodities  when 
treated  in  accordance  with  the 
provisions  of  experimental  use  permit 
53219-EUP-l.  which  is  being  extended 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  (Pub.  L.  95-396. 92  Stat.  819;  7 
U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  exemptions 
from  the  requirement  of  tolerances  will 
protect  the  public  health.  Therefore,  the 
temporary  exemptions  from  the 
requirement  of  tolerances  have  been 
extended  on  the  condition  that  the 
herbicide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Mycogen  Corp.  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

The  temporary  exemptions  from  the 
requirement  of  tolerances  expire  May 
10, 1987.  Residues  remaining  in  or  on  the 
above  raw  agricultural  commodities 
after  this  expiration  date  will  not  be 
considered  actionable  if  the  pesticide  is 
legally  applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
exemptions  from  the  requirement  of 
tolerances.  These  temporary  exemptions 
from  the  requirement  of  tolerances  may 
be  revoked  if  the  experimental  use 
permit  is  revoked  or  if  any  experience 
with  or  scientific  data  on  this  pesticide 
indicate  that  such  revocation  is 
necessary  to  protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  die 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C  348a(i). 

Dated  May  29. 1986. 
Douglaa  D.  Campt. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 
(FR  Doc.  86-12720  Filed  6-10-86;  8:45  am] 

BMXINQ  COOC  •SCO-SO-M 

(OPP-64003;  FRL-3028-41 

Intent  To  Cancel  Ceiiain  Pesticide 
Registrations;  John  Opitz.  Inc..  et  al. 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  intent  to  cancel. 


JM  I 


summary:  EPA  is  issuing  a  notice  of 
intent  to  cancel  certain  pesticide 
registrations  under  section  6(b)  of  the 
Federal  Insecticide.  Fungicide  and 
Rodenticide  Act  (HFRA).  The 
registrations  which  the  Agency  intends 
to  cancel  are  held  by  registrants  whom 
the  Agency,  after  a  good  faith  effort,  has 
been  unable  to  contact.  Persons 
adversely  affected  by  this  notice  may 
request  a  hearing. 
DATES:  All  registrations  will  be 
cancelled  at  the  end  of  30  days  from  the 
date  of  publication  or  receipt  of  this 
notice  by  registrants,  unless  a  hearing 
has  been  requested  by  a  person 
adversely  affected  by  this  notice,  or  the 
Agency  is  provided  with  a  correct  and 
current  address  of  an  affected  registrant. 
A  request  for  a  hearing  by  an  affected 
registrant  must  be  received  by  the 
Agency  on  or  before  July  11, 1986,  or  30 
days  after  receipt  by  mail  by  the 
affected  registrant  of  this  notice, 
whichever  is  the  later  date. 

A  request  for  a  hearing  submitted  by 
any  other  adversely  affected  person 
must  be  received  on  or  before  July  11. 
1986. 

ADDRESS:  Hearing  requests  must  be 
submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  401  M 
St.  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Jack  E.  Housenger.  Registration 
Support  and  Emergency  Response 
Branch.  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  716C.  Crystal  Mall  Building  No.  2, 
1921  Jefferson  Davis  Highway, 
Ariington.  VA.  (703-557-7889). 
SUPPLEMENTARY  INFORMATION:  Over  the 
years,  EPA  has  been  unable  to  contact 


certain  pesticide  registrants  at  the 
addresses  on  file  at  the  Agency  or 
appearing  on  current  pesticide  product 
labels.  EPA's  inability  to  communicate 
with  these  registrants  impairs  the 
Agency's  ability  to  discharge  its 
statutory  mandate  to  regulate  pesticide 
products  and  their  impact  on  the 
environment.  Furthermore,  it  creates  an 
undesirable  situation  in  that  some 
registrants  may  unknowingly  be  in 
violation  of  the  Act  and  escape  burdens 
assumed  by  other  registrants  in 
compliance  with  the  Act. 

Section  6(b)  of  FIFRA  allows  the 
Administrator  to  issue  a  notice  of  intent 
to  cancel  a  pesticide's  registration  if  that 
".  .  .  .  pesticide  or  its  labeling  or  other 
material  required  to  be  submitted  does 
not  comply  with  the  provisions  of  this 
Act  .  .  .  ." 

Section  3(c)(1)(A)  of  FIFRA  and  40 
CFR  162.10(a){l)(ii)  make  it  a  condition 
of  registration  that  a  registrant's  address 
be  filled  with  the  Agency  and  appear  on 
the  label  of  the  registrant's  pesticide 
product.  In  addition,  section  12(a)(1)(E) 
of  FIFRA  makes  it  unlawful  to 
distribute,  sell,  offer  for  sale,  hold  for 
sale,  ship,  deliver  or  offer  for  delivery  to 
any  person  a  misbranded  pesticide. 
Under  FIFRA  section  2(q)(2)(C)(i). 
failure  to  have  the  registrant's  correct 
address  on  the  label  of  its  pesticide 
product  constitutes  misbranding. 
Therefore,  failure  of  a  registrant  to 
submit  a  correct  and  current  address 
and  include  such  address  as  part  of  the 
label  of  its  pesticide  products  is  in 
violation  of  the  Act's  provisions  and  is 
grounds  for  cancellation  of  that 
registrant's  registration. 

EPA  published  a  policy  statement, 
published  in  the  Federal  Register  of 
March  5, 1986  (51  FR  7634).  indicating 
that  the  Agency  may  decide  to  initiate 
cancellation  proceedings  for 
registrations  held  by  registrants  whom 
the  Agency  has.  after  good  faith  efforts, 
been  unable  to  contact  by  mail.  This 
notice  implements  that  policy. 

This  notice  will  be  sent  to  all  affected 
registrants  by  certified  mail  to  the  most 
current  addresses  the  Agency  has  in  its 
files.  For  the  purposes  of  this  notice,  the 
Agency  will  consider  validated  non- 
delivery as  receipt  and  the  date  of 
validated  non-delivery  as  the  date  of 
receipt  in  those  instances  where  actual 
receipt  is  not  accomplished. 

The  impact  of  these  cancellations  on 
the  agricultural  economy  is  difficult  to 
determine.  It  is  believed  that  some  or  all 
of  the  pesticide  products  subject  to  this 
cancellation  action  are  no  longer  on  the 
market.  Some  of  the  pesticide  products 
have  no  agricultural  uses.  At  worst,  the 
impact  on  the  agricultural  economy  is 
expected  to  be  slight. 


Pursuant  to  section  6(b).  the  Secretary 
of  Agriculture  has  reviewed  this  notice 
and  has  no  comments.  The  Science 
Advisory  Panel  has  waived  its  right 
(under  section  25(d))  to  review  this 
notice. 
Registratioiu  Subject  to  Cancellation 

The  following  registrations  are  subject  to 
cancellation  under  this  notice. 

Registrant  and  Registration  Numbers 

John  Opitz,  Inc..  5014  39th  Street.  I^ng  Island 

City.  NY  11104—509-3.  509-9 
A.  Wilson.  975  Ball  Ave,  Union.  N)  07083— 

798-104 
Xterminator  Product  Corp..  165  Monticello 

Ave.  Jersey  City,  NJ  07304—289-13 
Wy-To  Chemicals,  Inc..  6227  N.  Broadway, 
Chicago,  IL  60628—69-19.  69-21.  69-22.  69- 
23 
Alpha  Chemical  Company.  Inc..  1503-13 

Argyle  Ave..  Baltimore,  MD  21217— 47*-2 
R.J.  Scarry  and  Company.  1620  Market  Street, 
Denver.  CO  80202—425-1,  425-2.  425-3.' 
425-4.425-6 
Continental  Cosmetic  Co.,  Inc.,  2855,  West 
19th  Street.  Chicago.  IL  60608—8977-1, 
8977-2.  8977-3.  8977-4 
C*R  Products.  18210  N.E.  San  Rafael, 

Portland.  Oregon  97230—8568-3,  858-4 
Jay  Rodgers  Company.  5780  Federal  Street. 

Detroit.  MI  08057-7555-4 
Pioneer  Salt  &  Chemical  Co.,  940  N.  Delaware 
Ave.,  Philadelphia.  PA  19123—7853-2, 
7853-3 
Lee  and  Company,  Inc.,  Watervliet,  NY 

12189—7165-1 
Ed.  Hauf  Distributing  Company,  P.O.  Box  187. 

Princeton.  IL  61356—7285-2 
Dixie  Mills  Company.  Box  351.  East  Saint 

Louis.  IL  62202—8135-3 
Com-Pak  Chemical  Corp..  223  S.  Holmes. 

Shakopee,  MN  55379—7293-1,  7293-3 
Ree-Lac  Chemical  Co..  Inc.,  508  E.  164  Street. 

New  York,  NY  10056—7858-1 
Martens  Chemical  Corporation,  253  Bay 
Ridge  Avenue.  Brooklyn.  NY  11220—7634- 
4.  7634-5 
Medafab  Corp..  1010  Washington  Street. 

Manitowoc.  WI  54220—7972-3 
The  Carter  Oil  Co..  P.O.  Box  2514.  Billings, 

MT  59101—378-6 
Dixie  Chemical  Products  Co.,  LIT).  2211  5lh 
Avenue  South.  Birmingham.  AL  35200 — 
333-6 
A.W.  Curtis  Laboratories,  454  Famsworth, 

Detroit,  MI  48202—848-5,  848-6 
Abbot  Chemical  Corp.,  701  E.  Saratoga  Ave., 

Ferrfdale,  MI  48220—852-2.  852-3 
M  &  M  Chemical  Sales  Corp..  106  Cushman 
Street.  Monson.  MA  01057—2413-5.  241 J-6, 
2413-9 
Scranton  Chemical  Company,  705-709  Davis 
Street.  Scranton,  PA  18501—922-3,  922-4, 
922-16 
Syracuse  Pharmacal  Company,  Inc..  c/o 
Leager  Ubs  Inc.,  4161  Beck  Ave.,  St.  Louis. 
MO  63116—832-1 
Thomas  E.  Cook  Chemical  Company.  305  N. 
Main  Street.  Springfield,  TN  37172—600-5 
American  Mineral  Spirits  Company,  A 
Division  of  Union  Oil  Co.  of  California,  825 
SE  Thornton.  Minneapolis,  MN  55414 — 528- 
61 


Aero-Dyne  Manufacturing  Corp.,  3505  W. 

Main  Street,  Emmetsburg,  lA  50536—6111-2 
Charles  Industries.  90  E.  Franklin,  Lake 

Forest.  IL  60045—7504-2.  7504-3 
Chemco  Products.  Inc.,  P.O.  Box  9248,  Tulsa, 

OK  74104—8957-4.  8957-5,  8957-6,  8957-7, 

8957-8.  8957-9,  8957-10 
Premax  Laboratories,  Inc.,  907  Fox  Plaza,  San 

Francisco,  CA  94102—9722-3 
Kasco-Efco  Laboratories.  Inc.,  P.O.  Box  730, 

Cantiague  Rock  Road,  Hicksville,  NY 

11802—8951-1 
Emarkay  Laboratories,  Box  531.  Vineland.  N) 

08360—6185-1,  6185-9 
lodent  Chemical  Company,  2233  Park 

Avenue,  Detroit,  Ml  48201—6857-1 
Custom  Laboratories,  Inc.,  Box  2132, 

Spokane,  WA  9920—5913-2 
MPL  Laboratories,  Inc.,  509  Washington 

Avenue  South,  Minneapolis,  MN  55415 — 

7363-5 
Steinco  Products,  Inc.,  P.O.  Box  11402, 

Memphis,  TN  38106—6940-2,  6940-4,  6940-5 
Do-All  Chemical  Corporation,  630  Driggs 

Avenue,  Brooklyn.  NY  11211—8000-7, 

8000-8,  8000-9,  8000-10,  8000-11 
Burgess  Fobes  Paint  Company,  217  Reed 

Street,  Portland,  ME  04103—8145-1,  8145-2 
Washine  Chemical  Corp.,  Div.  Mallinckrodt 

Chemical  Works,  165  Main  Street,  Lodi,  Nj 

07644—7085-12,  7085-14,  7085-16,  7085-17. 

7085-18,  7085-24.  7085-29 
Sifers  Chemical.  Inc.,  112-116  W.  Jackson, 

lola,  KS  66749—7286-2,  7286-3,  7286-5 
Chemiseal  Company,  353  No.  Western  Ave., 

Chicago,  IL  60612—1285-5 
Ogden  Filter  Company,  Inc.,  4214  Santa 

Monica  Blvd.,  Los  Angeles,  CA  91602— 

8588-1 
EKCO  Chemical  Products  Company,  302  5th 

Avenue,  Moline,  IL  61265—9092-1 
J  M  Laboratories,  410  N.  Michigan  Avenue, 

Chicago,  IL  60611—8819-2 
Piefer  Company,  2268  Amsterdam  Ave.,  New 

York,  NY  10032—9088-3 
Associated  Laboratories,  Inc.,  1771 

Massachusetts  Ave.,  Cambridge,  MA 

021 40— 7667-1 
Clover  Farm  Stores  Corporation,  2135 

Columbus  Road,  Cleveland,  OH  44113— 

8813-3,  8813-4 
KBS  Chemical  Company,  127  South  15th 

Street,  Newark,  NJ  07107—7552-2 
Griffin  Chemical  Company,  1326  South 

Seventh  Street,  Louisville,  KY  40208—6799- 

3.  6799-6,  6799-7 

Dated:  May  30. 1986. 
Douglas  D.  Campt. 
Director.  Registration  Division. 
|FR  Doc.  86-12885  Filed  6-10-86:  8:45  amj 
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[PP  6G3319/T516;  FRL-302»-71 

Nofflurazon;  Establishment  of 
Temporary  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  the  herbicide  norflurazon 


and  it  metabolite  in  or  on  certain  raw 
agricultural  commodities.  These 
temporary  tolerances  were  requested  by 
Zoecon  Corporation. 
DATE:  These  temporary  tolerances 
expire  April  9, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Richard  Mountfort,  Product 
Manager  (PM)  23,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 
Office  location  and  telephone  number: 
Rm.  237.  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA,  (703-557- 
1830). 
SUPPLEMENTARY  INFORMATION:  Zoecon 
Corp.,  A  Sandoz  Co.,  975  California 
Ave.,  Palo  Alto,  CA  94304,  has  requested 
in  pesticide  petition  PP  6G3319  the 
establishment  of  temporary  tolerances 
for  the  combined  residues  of  the 
herbicide  norflurazon  [4-chloro-5- 
(methylamino)'2-(alpha,  alpha,  alpha- 
trifluroro-/n-tolyl)-3(2//)-pyridazinone] 
and  its  desmethyl  metabolite  (4-chloro- 
5-(amino)-2-(alpha,  alpha,  alpha- 
trifluroro-n7-tolyl-3(2//)-pyridazinone]  in 
or  on  the  raw  agricultural  commodities 
peanuts  at  0.2  parts  per  million  (ppm); 
peanut  hulls  at  1.0  ppm;  and  peanut 
vines  at  2.0  ppm. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  11273-EUP-44, 
which  is  being  issued  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  (Pub.  L.  95-396. 
92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Zoecon  Corp.  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  April  9, 1988. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 


commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  ot  experimental  use  permit 
and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  610-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a[j). 
Dated:  May  29, 1986. 
Douglas  D.  Campt, 

Director,  Registration  Division.  Office  of 

Pesticide  Programs. 

[FR  Doc.  86-12721  Filed  6-10-88;  8:45  amJ 
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[OPP-240068;  FRL-3028-3) 

State  Registrations  of  Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  nfeeds  under  section  24(c)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
from  19  States,  A  registration  issued 
under  this  section  of  FIFTIA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  published  in  the 
Federal  Register. 

DATE:  The  last  entry  for  each  item  is  the 
date  the  State  registration  of  that 
product  became  effective. 
FOR  FURTHER  INFORMATION  CONTACT 
Owen  F.  Beeder,  Registration  Division 
(TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
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Agency.  401  M  St^  SW-.  Washington. 

D.C. 
Office  location  and  telephone  number 

Rm.  716A,  CM  #Z  1921  lefferson 

Davis  Highway.  Arlington.  VA.  (703- 

557-7893). 
SUPPLEMENTARY  IMTORMATIOM:  This 

notice  only  Usts  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Applications  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
-   by  EPA  in  fanuary  and  February  of  1988. 
Receipts  of  State  registrations,  none 
involve  a  changed-use  pattern  (CUP). 
The  term  "changed-use  pattern"  is 
defined  in  40  CFR  162.3(k)  as  a 
signiBcant  change  from  a  use  pattern 
approved  in  connection  with  the 
registration  of  a  pesticide  product. 
Examples  of  significant  changes  include, 
but  are  not  limited  to,  changes  from  a 
nonfood  to  food  use,  outdoor  to  indoor 
use,  ground  to  aerial  application, 
terrestrial  to  aquatic  use,  and 
nondomestic  to  domestic  use. 

Alabama 

EPA  SLN  No.  86  0002.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Paraquat  +  Plus  to  be  used  on  alfalfa  to 
control  weeds  between  cuttings.  January 
23,1986. 

Arizona 

EPA  SLN  No.  AZ  86  0001.  Brian  Dunn. 
Registration  is  for  Diazinon  50  W  Ciba 
Geigy  to  be  used  on  Chinese  cabbage  to 
control  aphids.  January  10, 1988. 

EPA  SLN  No.  AZ  86  0002.  Brian  Dunn. 
Registration  is  for  Prokil  Ethyl  Methyl 
Parathion  6-3E  to  be  used  on  Chinese 
cabbage  to  control  aphids.  January  10. 
1986. 

EPA  SLN  No.  AZ  86  0003.  Brian  Dunn. 
Registration  is  for  Manzate  D  to  be  used 
on  Chinese  cabbage  to  control  downy 
mildew.  January  10, 1986. 

EPA  SLN  r»io.  AZ  86  0004.  Brian  Dunn. 
Registration  is  for  Prokil  Methyl 
>      Parathion  5  to  be  used  on  Chinese 
cabbage  to  control  aphids^anuary  10, 
1986. 

Arkansas 

EPA  SLN  No.  AR  86  0001.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Paraquat  +  Plus  to  be  used  on  fescue  in 
broadcast  application  to  control  > 
endophyte-infected  fescue,  forage 
legume/grnss  mixtures,  and  other 
grasses.  January  28. 1986. 

EPA  SLN  No.  AR  86  0002.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Diquat  H/A  Herbicide  to  be  used  on 
Bermuda  grass  (dormant  nonfood  or 


feed  crop)  to  control  emerged  annual 
broadieaf  and  grassy  weeds  in  lawns, 
parks,  golf  courses,  etc.  January  28. 1986. 

California 

EPA  SLN  No.  CA  86  0001.  Stauffer 
Chemical  Co.  Registration  is  for  VAPAM 
Soil  Fumigant  to  be  used  on  all  crops  to 
eliminate  seedling  weeds  before 
planting  crops.  Januray  6, 1986. 

EPA  SLN  No.  CA  86  0002.  Kern 
County  Agricultural  Commissioner. 
Registration  is  for  Botran  75W  to  be 
used  on  carrots  to  control  Sclerotinia 
sclerotiorum  (whit«  mold).  January  14. 
198& 

EPA  SLN  No.  CA  86  0003.  Ventura 
County  Dept.  of  Agriculture. 
Registration  is  for  Fumitoxin  New 
Coated  Tablets-R  to  be  used  on  dried 
flowers  to  control  Indian  meal  moths 
and  Held  crickets.  January  7. 1986. 

EPA  SLN  No.  CA  86  0004.  Sutter 
County  Agricultural  Commissioner. 
Registration  is  for  Round-up  to  be  used 
on  wild  rice  to  control  annual  grasses 
fallow  ground.  January  10, 1986. 

EPA  SLN  No.  CA  86  0005.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Dibrom  14  to  be  used  on  telephone  or 
utility  poles  or  other  inanimate  objects 
or  tree  trunks  and  limbs  to  control 
melon  flies.  January  23, 1986. 

EPA  SLN  No.  CA  86  0006.  University 
of  California.  Registration  is  for  Weed- 
B-Gon  Jet  Weeder  to  be  used  on 
ornamental  trees  to  control  mistletoe. 
January  27, 1986. 

EPA  SLN  No.  CA  86  0007.  Stanislaus 
County  Agricultural  Commissioner. 
Registration  is  for  Weeder  MCPA 
Concentrate  to  be  used  on  triticale  to 
control  mustard  and  pig  weeds.  January 
31, 1986. 

EPA  SLN  No.  CA  86  0008.  Siskiyou 
County  Agricultural  Department. 
Registration  is  for  Clean  Crop  Diazinon 
14G  to  be  used  on  apple  tree  roots  to 
control  woolly  apple  aphids.  February  4. 
1986. 

EPA  SLN  No.  CA  86  0009.  Contra 
Costa  County  Agriculture  Department. 
Registration  is  for  Commensal  Rodent 
Bait  Bromadiolone  Treated  Grain  .005% 
to  control  Norway  rats,  roof  rats,  and 
house  mice  in  and  around  the  periphery 
of  homes  and  industrial,  commercial, 
and  public  buildings  located  in  urban 
areas,  and  alleys  located  in  urban  areas. 
February  27, 1986. 

Delaware 

EPA  SLN  No.  DE  85  0003.  Union 
Carbide  Agricultural  Products. 
Registration  is  for  Temik  15G  Aldicarb 
Pesticide  to  be  used  on  potatoes  to 
control  aphids,  Colordao  potato  beetles, 
and  leafhoppers.  December  12, 1985. 


Florida 

EPA  SLN  No.  FL  850016.  Mobay 
Chemical  Corp.  Registration  is  for 
Furadan  15G  to  be  used  on  field  com  to 
control  com  stalk  borers.  December  31, 
1985. 

EPA  SLN  No.  FL  85  0001.  Polk  County 
Environmental  Services.  Registration  is 
for  Cythion  to  be  used  on  mosquitoes  to 
control  adult  and  blind  mosquitoes  in 
populated  and  rural  areas.  Feburary  14, 
1986. 

Georgia 

EPA  SLN  No.  GA  86  0001.  Dow 
Chemical  Co.  Registration  is  for  Lorsban 
4E  to  be  used  on  grapes  to  control  grape 
root  borers.  January  24. 1986. 

Mississippi 

EPA  SLN  No.  MS  86  0001.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Diquat  H/A  to  be  used  on  Bermuda 
grass  (dormant  nonfood  or  feed  crop)  to 
suppress  emerged  annual  broadieaf  and 
grassy  weeds  in  lawns,  parks,  golf 
courses,  etc.  January  9, 1986. 

Missouri 

EPA  SLN  No.  MO  86  0001.  Y-Tex 
Corp.  Registration  is  for  Max-Con 
Insecticide  Ear  Tag  to  be  used  on 
livestock  to  control  horn  flies  on  beef 
herds.  February  11. 1986. 

Nebraska 

EPA  SLN  No.  NE  86  0001.  Y-Tex  Corp. 
Registration  is  for  Max-Con  Insecticide 
Ear  Tag  to  be  used  on  livestock  to 
control  hom  flies.  January  30, 1986. 

EPA  SLN  No.  NE  86  0002.  Velsicol 
Chemical  Corp.  Registration  is  for 
Banvel  Herbicide  to  be  used  on  field 
com  and  sorghum  to  control  hemp 
dogbane  in  preharvest  uses.  January  16, 
1986. 

Nevada 

EPA  SLN  No.  NV  86  0001.  Enviro- 
Chem,  Inc.  Registration  is  for  Bug-Buster 
to  be  used  in  clear  acrylic  insecticide 
spray  paint  used  on  interior  or  exterior 
surfaces  of  various  buildings  to  control 
flying  or  crawling  insects,  such  as  flies, 
mosquitoes,  spiders,  cockroaches,  and 
ants,  on  contact.  January  8. 1986. 

EPA  SLN  No.  NV  86  0002.  Y-Tex  Corp. 
Registration  is  for  Max-Con  Insecticide 
Ear  Tag  to  be  used  on  livestock  to 
control  hom  flies  and  Gulf  coast  ticks. 
January  13. 1986. 

New  Jersey 

EPA  SLN  No.  NJ  86  OOOl.  E.I.  DuPont 
de  Nemours  &  Co..  Inc.  Registration  is 
for  Benlate.  Orthocide,  and  Captan  to  be 
used  in  a  tank  mix  on  peaches  and 
nectarines  to  control  brown  rot  blossom 


blight,  fruit  brown  rot.  peach  scab,  and 
powdery  mildew.  February  6, 1986. 

EPA  SLN  No.  NJ  86  0002.  E.I.  DuPont 
de  Nemours  &  Co..  Inc.  Registration  is 
for  Benlate  and  Manzate  D  to  be  used  in 
a  tank  mix  on  peaches  and  nectarines  to 
control  brown  rot  blossom  blight,  fruit 
brown  rot.  peach  scab,  and  powdery 
mildew.  February  6, 1986. 

EPA  SLN  No.  NJ  86  0003.  E.I.  DuPont 
de  Nemours  &  Co.,  Inc.  Registration  is 
for  Benlate  Fungicide  and  Wettable 
Sulfur  to  be  used  in  a  tank  mix  on 
peaches  and  nectarines  to  control  brown 
rot  blossom  blight,  fruit  brown  rot. 
peach  scab,  and  powdery  mildew. 
February  6. 1986. 

New  York 

EPA  SLN  No.  NY  86  0001.  Platte 
Chemical  Co.  Registration  is  for 
Paraquat  Plus  to  be  used  on  alfalfa  to 
control  weeds  between  cuttings.  January 
10, 1986. 

North  Dakota 

EPA  SLN  No.  ND  86  0001.  FMC  Corp. 
Registration  is  for  Furadan  CR-10  to  be 
used  on  rape  to  control  fleas  and 
beetles.  February  19. 1986. 

Oregon 

EPA  SLN  No.  OR  86  0001.  ICI 
Americas.  Inc.  Registration  is  for  Parlay 
50  WP-Grass  to  be  used  on  grass  as  a 
seed  yield  enhancer.  January  28. 1986. 

EPA  SLN  No.  OR  86  0002.  Peslcon 
Systems,  Inc.  Registration  is  for 
Fumitoxin  Aluminum  Phosphide  Tablets 
and  Pellets  to  be  used  to  control 
Africanized  honeybees  and  bees 
infested  with  tracheas  mites  in  beehives, 
supers,  and  other  beekeeping  equipment. 
January  6, 1986. 

Pennsylvania 

EPA  SLN  No.  PA  86  0001.  ICI 
Americas,  Inc.  Registration  is  for 
Ambush  (Permethrin)  to  be  used  on 
watercress  to  control  diamondback 
moths.  January  27, 1986. 

Tennessee 

EPA  SLN  No.  TN  86  0001.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Paraquat  +  Plus  to  be  used  on  fescue  to 
control  endophyte-infected  fescue, 
forage  legume/grass  mixtures,  and  other 
grasses.  January  16, 1986. 

EPA  SLN  No.  TN  86  0002.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Paraquat  -t-  Plus  to  be  used  on  alfalfa  to 
control  weeds  and  grasses.  February  5. 
1986. 

Texas 

EPA  SLN  No.  TX  88  0001.  E.I.  DuPont 
de  Nemours  &  Co..  Inc.  Registration  is 
for  DuPont  Vydate  to  be  used  on  celery 


to  control  nematodes  and  carrot 
weevils.  January  10. 1986. 

EPA  SLN  No.  TX  86  0002.  E.l.  DuPont 
de  Nemours  &  Co..  Inc.  Registration  is 
for  DuPont  Glean  Herbicide  to  be  used 
on  winter  oats  to  control  selective 
weeds.  January  10, 1986. 

EPA  SLN  No.  TX  86  0003.  Shell  Oil  Co. 
Registration  is  for  Pydrin  Insecticide  2.4 
EC  to  be  used  on  collards  to  control 
various  insects  and  beetles.  January  10, 
1986. 

EPA  SLN  No.  TX  86  0004.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Diquat  H/A  to  be  used  on  Bermuda 
grass  (nonfood  or  feed  crop)  to  suppress 
emerged  annual  broadieaf  blue  grass. 
January  10. 1986. 

EPA  SLN  No.  TX  86  0005.  PBI/Gordon 
Corp.  Registration  is  for  Quadmec 
Herbicide  to  be  used  on  bluegrass  and 
Bermuda  grass  to  control  broadleaves. 
grass  weeds,  and  nutsedge  in  turf. 
January  14. 1986. 

Utah 

EPA  SLN  No.  UT  86  0001.  FMC  Corp. 
Registration  is  for  Parathion  2  Coated 
Granules  to  be  used  as  a  larvicide  in 
mosquito  abatement  districts.  January 
16, 1986. 

Vermont 

EPA  SLN  No.  VT  85  0003.  Miller 
Chemical  and  Fertilizer  Corp. 
Registration  is  for  Miller  Lime  Sulfur 
Solution  to  be  used  on  sheep  and  cattle 
to  control  mange.  December  24, 1985. 

(Sec.  24  as  amended,  92  Stat.  835  (7  U.S.C. 
136)) 

Dated:  April  28, 1986. 
Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
(FR  Doc.  86-12894  Filed  6-10-86;  8:45  am) 

WLUMO  CODE  (SeO-SO-M 

[OPP-240067;  FRL-3028-2] 

State  Registration  o7  Pesticides 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
from  11  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 


that  information  will  be  published  in  the 
Federal  Register. 

DATE:  The  last  entry  for  each  item  is  the 
date  the  State  registration  of  that 
product  became  effective. 

FOR  FURTHER  INFORMATION  CONTACT: 

Owen  F.  Beeder,  Registration  Division 
(TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC 
Office  location  and  telephone  number 
Rm  716A,  CM  #2, 1921  Jefferson  Davis 
Highway,  Ariington,  VA,  (703-557- 
7893). 
SUPPLEMENTARY  INFORMATION:  This 
notice  only  lists  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agency  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Applications  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  January  1986.  Receipts  of 
State  registrations  will  be  published 
periodically.  Of  the  following 
registrations,  none  involve  a  changed- 
use  pattern  (CUP).  The  term  "changed- 
use  pattern"  is  defined  in  40  CFR 
162.3(k)  as  a  significant  change  from  a 
use  pattern  approved  in  connection  with 
the  registration  of  a  pesticide  product. 
Examples  of  significant  changes  include, 
but  are  not  limited  to,  changes  from  a 
nonfood  to  food  use,  outdoor  to  indoor 
use,  ground  to  aerial  application, 
terrestrial  to  aquatic  use,  and 
nondomestic  to  domestic  use. 

Arizona 

EPA  SLN  No.  AZ  85  0008.  Ciba  Geigy 
Corp.  Registration  is  for  Ridomil  2E  to 
be  used  on  broccoli,  cabbage,  and 
cauliflower  to  control  downy  mildew. 
December  10. 1985. 

EPA  SLN  No.  AZ  85  0009.  Royal 
Packing  Co.  Registration  is  for  Ciba 
Geigy  Diazinon  to  be  used  on  Chinese 
cabbage  to  control  aphids.  December  20, 
1985. 

EPA  SLN  No.  AZ  85  0010.  Royal 
Packing  Co.  Registration  is  for  Prokil 
Ethyl  Methyl  Parathion  6-3E  to  be  used 
on  Chinese  cabbage  to  control  aphids. 
December  20. 1985. 

EPA  SLN  No,  AZ  85  0011.  Royal 
Packing  Co.  Registration  is  for  Manzate 
D  to  be  used  on  Chinese  cabbage  to 
control  downy  mildew.  December  20. 
1985. 

EPA  SLN  No.  AZ  85  0012.  Royal 
Packing  Co.  Registration  is  for  Prokil 
Methyl  Parathion  5  to  be  used  on 
Chinese  cabbage  to  control  aphids. 
December  20. 1985. 
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EPA  SLN  No.  AZ  85  0013.  Oshita,  Inc. 
Registration  is  for  Ciba  Geigy  Diazinon 
SOW  to  be  used  on  Chinese  cabbage  to 
control  aphids.  December  20. 1985. 

EPA  SLN  No.  AZ  85  0014.  Oshita,  Inc. 
Registration  is  for  Prol^il  Ethyl  Methyl 
Parathion  6-3E  to  be  used  on  Chinese 
cabbage  to  control  aphids.  December  20, 
1985. 

¥PA  SLN  No.  AZ  85  0015.  Oshita,  Inc. 
Registration  is  for  Manzate  D  to  be  used 
on  Chinese  cabbage  to  control  downy 
mildew.  December  20. 1985. 

EPA  SLN  No.  AZ  85  0016.  Oshita.  Inc. 
Registration  is  for  Prokil  Methyl 
Parathion  5  to  be  used  on  Chinese 
cabbage  to  control  aphids.  December  20. 
1985. 

EPA  SLN  No.  AZ  85  0017.  Clinton 
Curry.  Registration  is  for  Ciba  Geigy 
Diazinon  SOW  to  be  used  on  Chinese 
cabbage  to  control  aphids.  E>ecember  20. 
1985. 

EPA  SLN  No.  AZ  85  0018.  Clinton 
Curry.  Registration  is  for  Prokil  Ethyl 
Methyl  Parathion  6-3E  to  be  used  on 
Chinese  cabbage  to  control  aphids. 
December  2a  1985. 

EPA  SLN  No.  AZ  85  0019.  Clinton 
Curry.  Registration  is  for  Manzate  D  to 
be  used  on  Chinese  cabbage  to  control 
downy  mildew.  December  20, 1985. 
EPA  SLN  No.  AZ  85  0020.  Clinton 
Curry.  Registration  is  for  Prokil  Methyl 
Parathion  5  to  be  used  on  Chinese 
cabbage  to  control  aphids.  December  20. 
1985. 

EPA  SLN  No.  AZ  85  0021.  DiAriggo 
Bros.  Registration  is  for  Ciba  Geigy 
Diazinon  SOW  to  be  used  on  Chinese 
cabbage  to  control  aphids.  December  20. 
1985. 

EPA  SLN  No.  AZ  85  0022.  DiAriggo 
Bros.  Registration  is  for  Prokil  Ethyl 
Methyl  Parathion  6-3E  to  be  used  on 
Chinese  cabbage  to  control  aphids. 
December  20, 1985. 

EPA  SLN  No.  AZ  85  0023.  DiAriggo 
Bros.  Registration  is  for  Manzate  D  to  be 
used  on  Chinese  cabbage  to  control 
downy  mildew.  December  20, 1985. 

EPA  SLN  No.  AZ  85  0024.  DiAriggo 
Bros.  Registration  is  for  Prokil  Methyl 
Parathion  5  to  be  used  on  Chinese 
cabbage  to  control  aphids.  December  20. 
1985. 

EPA  SLN  No.  AZ  85  0025.  Waymon 
Sellers.  Registration  is  for  Ciba  Geigy 
Diazinon  SOW  to  be  used  on  Chinese 
cabbage  to  control  aphids.  December  20. 
1985. 

EPA  SLN  No.  AZ  85  0028.  Waymon 
Sellers.  Registration  is  for  Prokil  Ethyl 
Methyl  Parathion  6-3E  to  be  used  on 
Chinese  cabbage  to  control  aphids. 
December  20, 1985. 

EPA  SLN  No.  AZ  85  0027.  Waymon 
Sellers.  Registration  is  for  Manzate  D  to 


be  used  on  Chinese  cabbage  to  control 
downy  mildew.  December  20,  1985. 

EPA  SLN  No.  AZ  85  0028.  Waymon 
Sellers.  Registration  is  for  Prokil  Methyl 
Parathion  5  to  be  used  on  Chinese 
cabbage  to  control  aphids.  December  20, 
1985. 

California 

EPA  SLN  No.  CA  85  0064.  Chemland. 
Inc.  Registration  is  for  Formaldehyde  to 
be  used  on  farm,  animal,  and  poultry 
facilities  for  fumigation.  November  7, 
1985. 

EPA  SLN  No.  CA  85  0066.  SDS  Biotech 
Corp.  Registration  is  for  Bravo  500  to  be 
used  on  nonbearing  strawberry  nursery 
plants  to  control  common  leafspot. 
November  6. 1985. 

EPA  SLN  No.  CA  85  0067.  SDS  Biotech 
Corp.  Registration  is  for  Bravo  W-75  to 
be  used  on  nonbearing  strawberry 
nursery  plants  to  control  common 
leafspot.  November  6, 1985. 

EPA  SLN  No.  CA  85  0068.  Claude  M. 
Finnell.  Registration  is  for  Ridomil  2E  to 
be  used  on  broccoli  and  cauliflower  to 
control  downy  mildew.  December  19. 
1985. 

EPA  SLN  No.  CA  85  0070.  Pest 
Detection/Emergency  Projects — CDFA. 
Registration  is  for  Fumitoxin  Coated 
Tablets  and  Pellets  to  be  used  on 
beehives,  supers,  and  other  beekeeping 
equipment  to  control  Africanized  honey 
bees  and  bees  infested  with  treacheal. 
November  21. 1985. 

EPA  SLN  No.  CA  85  0073.  Ciba-Geigy 
Agricultural  Division.  Registration  is  for 
Apron  70SD  to  be  used  on  pea  seeds  to 
control  downy  mildew  (all  treated  seed 
will  be  exported).  December  3, 1985. 

EPA  SLN  No.  CA  85  0074.  Yolo  County 
Agricultural  Commissioner.  Registration 
is  for  Glyphosate  to  be  used  on  fallow 
ground  that  will  be  planted  to  tomatoes 
to  control  volunteer  wheat.  December 
13, 1985. 

EPA  SLN  No.  CA  85  0075.  Stanislaus 
County  Agricultural  Commissioner. 
Registration  is  for  Brominal  ME4  to  be 
used  on  triticale  to  control  fiddle  neck 
and  groundsel.  December  20, 1985. 

Florida 

EPA  SLN  No.  FL  85  0018.  Union 
Carbide  Agricultural  Products  Company. 
Registration  is  for  Weedone  CB  to  be 
used  to  control  unwanted  woody  plants 
by  basal,  stump,  or  stem  application. 
December  31, 1985. 

Hawaii 

EPA  SLN  No.  HI  85  0003.  Velsicol 
Chemical  Corp.  Registration  is  for  Gold 
Crest  C-100  to  be  used  as  a  perimeter 
surface  treatment  in  crawl  spaces  to 
control  termites.  December  12, 1985. 


EPA  SLN  No.  HI  85  0007.  Hawaiian 
Sugar  Planters  Association.  Registration 
is  for  Roundup  to  be  used  on  sugarcane 
for  preplant  aerial  application  to 
temporarily  fallowed  fields  prior  to 
cultivation  and  planting.  September  19, 
1985. 

EPA  SLN  No.  HI  850008.  Hawaiian 
Sugar  Planters.  Registration  is  for 
Roundup  to  be  used  on  sugarcane  fields 
and  along  irrigation  ditches  to  control 
weeds.  September  19. 1985. 

Louisiana 

EPA  SLN  No.  LA  85  0009.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Diquat  Herbicide  to  be  used  on  Bermuda 
grass  (nonfood  or  feed  crop)  to  control 
weeds  and  grasses.  November  27, 1985. 

Maryland 

EPA  SLN  No.  MD  85  0002.  Chevron 
Chemical  Co.  Registration  is  for  Orthene 
75S  Soluble  Powder  to  be  used  on 
nonbell  peppers  to  control  aphids. 
December  3. 1985. 

New  Hampshire 

EPA  SLN  No.  NH  85  0001.  Union 
Carbide  Agricultural  Products  Co. 
Registration  is  for  Temik  15G  Aldicarb 
to  be  used  on  potatoes  to  control  aphids. 
Colorado  potato  beetles,  and 
leafhoppers.  November  27, 1985. 

Oklahoma 

EPA  SLN  No.  OK  85  0008.  Velsicol 
Chemical  Corp.  Registration  is  for 
Banvel  Herbicide  to  be  used  on  wheat  to 
control  annual  and  perennial  broadleaf 
weeds.  December  27, 1985. 

Oregon 

EPA  SLN  No.  OR  85  0042.  Wilbur-Ellis 
Co.  Registration  is  for  Dimethoate  267  to 
be  used  on  lentils  to  control  aphids  and 
lygus.  November  18. 1985. 

EPA  SLN  No.  OR  85  0043.  Wilbur-Ellis 
Co.  Registration  is  for  Dimethoate  267  to 
be  used  on  cherries  to  control  cherry 
fruit  flies.  November  18, 1985. 

EPA  SLN  No.  OR  85  0044.  Wilbur-Ellis 
Co.  Registration  is  for  Dimethoate  267  to 
be  used  on  grass  grown  for  seed  to 
control  winter  grain  mites,  aphids, 
thrips.  and  plant  bugs.  November  18. 
1985. 

EPA  SLN  No.  OR  85  0045.  Wilbur-Ellis 
Co.  Registration  is  for  Dimethoate  267  to 
be  used  on  wheat  to  control  aphids 
(greenbugs).  November  18, 1985. 

EPA  SLN  No.  OR  85  0048.  Wilbur-Ellis 
Co.  Registration  is  for  Dimethoate  267  to 
be  used  on  ornamental  and  nursery 
trees  to  control  aphids.  November  18. 
1985. 

EPA  SLN  No.  OR  85  0047.  Platte 
Chemical  Co.  Registration  is  for  Clean 


Crop  Sud  NIC  4  to  be  used  on  potatoes 
to  prevent  sprouting  while  in  storage. 
December  9. 1985. 

EPA  SLN  No.  OR  85  0048.  FMC  Corp. 
Registration  is  for  Funginex  1.6  EC 
Fungicide  to  be  used  for  cranberries  to 
control  cotton  ball  [Monilinia  oxycocci). 
December  16. 1985 

Tennessee 

EPA  SLN  No.  85  0007.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Diquat  Herbicide  H/A  to  be  used  on 
Bermuda  grass  (lawns,  parks,  golf 
courses,  etc.)  to  control  dormant 
nonfood  or  feed  crop  weeds  and  grasses. 
December  2, 1985. 

EPA  SLN  No.  TN  85  0008.  Southern 
Mill  Creek  Products  Co.  Registration  is 
for  SMCP  Standard  2,4-D  Amine  to 
control  Eurasian  water  milfoil  and  water 
hyacinth.  December  2, 1985. 

Utah 

EPA  SLN  No.  TN  85  0009.  Y-Tex  Corp. 
Registration  is  for  Max-Con  Insecticide 
Ear  Tag  to  control  flies  and  ticks. 
December  20, 1985. 

EPA  SLN  No.  UT  85  0002.  Oreo,  Inc. 
Registration  is  for  Oreo  Patrol  to  be  used 
on  cropland«nd  noncropland  areas  and 
pastures  to  control  ground  squirrels. 
November  26. 1985. 

EPA  SLN  No.  UT  85  0003.  Enviro- 
Chem,  Inc.  Registration  is  for  Bug-Buster 
to  be  used  on  acrylic  insecticide  spray 
paint  for  use  on  walls  and  ceilings  in 
homes  and  nonfood  contact  surfaces  of 
commercial  buildings  such  as  offices, 
hotels,  motels,  warehouses,  schools, 
theaters,  and  farm  buildings,  including 
dairy  barns  and  milk  parlors.  December 
31, 1985. 

(Sec.  24  as  amended,  92  Stat.  835  (7  U.S.C. 
136)) 

Dated:  May  30. 1986. 
Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
|FR  Doc.  86-12893  Filed  6-10-86;  8:45  am) 

BILUNQ  CODE  SSeO-SO-M 


IOPP-36124;  FRL-302«-1] 

Draft  Report  of  the  Pesticide  Label 
Utility  Protect;  Availability  and  Request 
for  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA  or  Agency). 
action:  Notice. 

summary:  The  Office  of  Pesticide 
Programs  has  drafted  a  report  on  the 
Pesticide  Label  Utility  Project.  In  order 
to  obtain  external  input  before  the 
report  is  finalized,  the  Agency  is 
providing  an  opportunity  for  public 


comment.  Copies  of  the  Draft  Report  of 
the  Pesticide  Label  Utility  Project  are 
available  from  the  contact  person 
named  below. 

date:  Written  comments  in  response  to 
this  notice  must  be  submitted  by  July  30. 
1986. 

ADDRESS:  Written  comments,  identified 
with  "OPP-36124",  should  be  submitted, 
in  triplicate,  by  mail  to: 
Information  Services  Section.  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460. 
In  person,  bring  comment  to:  Rm.  236. 
CM  No.  2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Arthur-Jean  Williams, 
Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  1114D.  CM  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA.  (703- 
557-0595). 
SUPPt^MENTARY  INFORMATION:  Section 
3(c)(5)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
explains  that  the  Administrator  shall 
register  a  pesticide  if  certain  conditions 
exist.  One  of  these  conditions  is  that 
unreasonable  adverse  effects  on  the 
environment  will  not  result  when  the 
pesticide  is  used  in  accordance  with 
widespread  and  commonly  recognized 
practice.  Section  2(bb)  of  FIFRA  defines 
"unreasonable  adverse  effect  on  the 
environment"  as  "any  unreasonable  risk 
to  man  or  the  environment,  taking  into 
account  the  economic,  social .  and 
environmental  costs  and  benefits  of  the 
use  of  any  pesticide."  The  Office  of 
Pesticide  Programs  (OPP),  working 
under  the  authority  of  FIFRA.  relies  on 
risk/benefit  analyses  to  determine  if 
unreasonable  adverse  effects  result  from 
pesticide  use,  and  thus,  to  determine 
whether  a  pesticide  should  be  registered 
on  reregistered. 

During  the  registration  and 
reregistration  of  pesticide  products,  one 
element  of  the  Agency's  risk/benefit 
analysis  is  the  assumption  that  users  of 
pesticide  products  read  and  adhere  to 
use  directions  and  precautionary, 
measures  specified  on  the  product 
labeling. 

In  an  effort  to  determine  whether  the 
Agency  should  place  such  confidence  in 
this  assumption.  OPP  initiated  the  Label 
Utility  Project  in  September  1984.  The 
project  was  designed  to  determine  the 
effectiveness  of  labeling  in 


communicating  to  pesticide  users  and 
how  EPA  might  improve  labeling's 
effectiveness. 

The  first  year  of  the  project  was  used 
to  obtain  information  from  a  variety  of 
sources  on  whether  people  read, 
understand,  and  follow  pesticide 
labeling;  how  pesticide  labeling  might  be 
improved  as  a  communication  tool;  and 
what  other  communication  tools  the 
Agency  might  use  to  increase  use  and 
understanding  of  health  and  safety 
precautions  and  use  directions.  From  the 
information  obtained  over  the  past  year 
OPP  has  drafted  a  report  on  the  Label 
Utility  Project. 

The  Draft  Report  of  the  Pesticide 
Label  Utility  Project  contains  a 
discussion  and  analysis  of  the 
information  the  Agency  obtained  over 
the  past  year  and  draft 
recommendations  to  OPP  on  how  it 
might  proceed.  To  date,  this  project  has 
been  a  cooperative  effort  between  the 
Agency  and  many  groups  and 
individuals  outside  the  Agency.  In  order 
to  maximize  external  input  in  the  project 
OPP  is  making  the  Draft  Report 
available  for  public  comment  prior  to 
submitting  it  to  the  Director.  OPP.  for 
review  and  consideration. 

Date:  lune  2. 1986. 
Douglas  0.  Campt, 

Director.  Registration  Division. 

(FR  Doc.  86-13034  Filed  6-10-86;  8:45  amj 
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IPP  5G3279/T520;  FRL-3029-21 

Establishment  of  Temporary 
Tolerances;  Ethoprop 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTtON:  Notice. 


summary:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
nematocide  ethoprop  in  or  on  certain 
raw  agricultural  commodities.  These 
temporary  tolerances  were  requested  by 
Rhone-Poulenc.  Inc. 
date:  These  temporary  tolerances 
expire  April  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  William  H.  Miller,  Product 
Manager  (PM)  16,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460. 
Office  location  and  telephone  number: 
Rm.  211,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA,  (703-557- 
2600). 
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SUPPLCHENTARV  MFOmaATlON:  Rhone- 
Poulenc,  bic.  Agrochemical  Division, 
P.O.  Box  125,  Monmouth  lunction,  NJ 
0885Z  has  requested  in  pesticide 
petition  PP  5G3279  the  establishment  of 
temporary  tolerances  for  residues  of  the 
nematocide  ethoprop  (O-ethyl  S.S- 
dipropyl  phosphorodithioate)  in  or  on 
the  raw  aghcuitural  commodities 
broccoli  and  cauliflower  at  .02  part  per 
million  (ppm). 

These  temporary  tolerance  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  359-EUP-69, 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  (Pub.  L.  95-396. 
92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  nematocide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Rhone-Poulenc,  Inc.,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  April  28, 1988. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  apply  during  the  term 
of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 


or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 

Dated:  May  30, 1986. 
Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 
[FR  Doc.  86-13035  Filed  6-10-86;  8:45  am] 

BILUNG  COOC  65C0-SO-M 


lFRL-3030-51 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Environmental  Protection 

Agency. 

action:  Privacy  Act  of  1974,  Notification 

of  Deletion  of  system  of  records. 

SUMMARY:  The  Environmental  Protection 
Agency  is  deleting  a  system  of  records. 
Confidential  Statements  of  Employment 
and  Financial  Interest  Files  (EPA-8), 
that  is  duplicated  by  the  Government- 
wide  Office  of  Personnel  Management 
system  (OPM/GOVT-8),  by  the  same 
title. 

DATE:  EfTecUve  June  11, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Donnell  Nantkes,  Grants,  Contracts, 
and  General  Law  Division.  Office  of 
General  Counsel  (LE-132G). 
Washington.  D.C.  20460.  telephone  (202) 
382-4550. 

SUPPLEMENTARY  INFORMATION:  On 
January  25, 1978,  and  pursuant  to  the 
provisions  of  the  Privacy  Act  of  1974. 
there  was  published  in  the  Federal 
Register  (43  FR  3502)  a  notice  of  the 
system  of  records.  Confidential 
Statements  of  Employment  and         ' 
Financial  Interest  Files  (EPA-8).  This 
system  of  records  duplicates  the 
Government-wide  Office  of  Personnel 
Management  systems.  Confidential 
Statements  of  Employment  and 
Financial  Interest  Files  (OPM/GOVT-8). 
published  in  the  Federal  Register  on 
September  20. 1984  (49  FR  36970). 
Accordingly,  this  notice  formally  deletes 
the  EPA  system  of  records. 

Dated:  ]une  2, 1986. 
Howard  M.  Messner. 

Assistant  Administrator  for  Administration 
and  Resources  Management. 
(FR  Doc.  86-13152  Filed  6-10-86:  8:45  am) 
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lOPTS-59768;  FHL-3029-«I 

Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11. 1984, 
(49  FR  46066)  (40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
ten  such  PMNs  and  provides  a  summary 
of  each.  % 

DATES:  Close  of  Review  Period: 

Y  86-152,  86-153,  86-154,  86-155,  86- 
156,  86-157.  86-158  and  86-159— June  16. 
1986. 

Y  86-160— June  17, 1986. 

Y  86-161— June  17, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm 
E-611,  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
Public  Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  86-152 

Importer.  Confidential. 

Chemical.  (G)  Thermoplastic 
elastomer. 

Use/Import.  (S)  Tube,  sealing,  etc.  for 
industrial  instruments.  Import  range: 
Confidential. 

Toxicity  Data.  Ames  test:  Non- 
mutagenic. 

Exposure.  Processing:  less  than  100 
workers,  up  to  6  hrs/da. 


Environmental  Release/Disposal.  No 
release  to  water  and  land. 

Y  86-153 

Manufacturer.  Lawter  International 
Inc. 

Cheniical.  (S)  Polymer  of  rosin,  maleic 
ar^hydride,  pentaerythritol, 
dodecylphenol,  paraformaldehyde, 
dimerized  fatty  acids. 

Use /Production.  (S)  Industrial  printing 
ink  vehicle.  Prod,  range:  90,000-115,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 
I  Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  86-154 

Manufacturer.  Lawter  International 
Inc. 

Chemical.  (S)  Polymer  of  rosin,  maleic 
anhydride,  pentaerythritol, 
dodecylphenol,  paraformaldehyde, 
dimerized  fatty  acids. 

Use/Production.  (S)  Industrial  printing 
ink  vehicles.  Prod,  range:  92,000-120,000 
kg/yr. 

Toxicity  Data.  No  data  submitted. 
I  Exposure.  No  data  submitted. 
'  Environmental  Release/Disposal.  No 
data  submitted. 

Y  86-155 

Manufacturer  Lawter  International 
Inc. 

Chemical.  (S)  Polymer  of  rosin. 
Polymerized  rosin,  maleic  anhydride, 
pentaerythritol.  dodecylphenol. 
paraformaldehyde,  dimerized  fatty  acid. 

Use/Production.  (S)  Industrial  printing 
ink  vehicle.  Prod,  range:  72.000-85.000 

kg/yr- 

Toxicity  Data.  No  data  submitted. 
,  Exposure.  No  data  submitted. 
'  Environmental  Release/Disposal.  No 
data  submitted. 

Y  86-156 

Manufacturer.  USS  Chemicals. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (G)  Thermosetting 
polyester  resin  for  compression  molding 
applications  (open  non-dispersive  use). 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  86-157 

Importer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Import.  (G)  Open,  non-dispersive 
use.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing  and  use: 
inhalation. 


Environmental  Release/Disposal.  No 
release. 

Y  86-158 

Importer.  ConfidentiaL 

Chemical.  (G)  Polymethacrylic  resin. 

Use/Import.  (G)  Polymethacrylic 
emulsion  for  surface  finish.  Import 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y 86-159 

Importer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Import.  (G)  Open,  non-dispersive 
use.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing  and  use: 
inhalation. 

Environmental  Release/Disposal.  No 
release. 

Y  86-160 

Importer  Dynamit  Nobel  Chemicals. 

Chemical.  (G)  Branched  saturated 
polyester  resin  containing  hydroxyl 
groups. 

Use/Import.  (S)  Industrial  metal 
decorating  laquers  and  enamels.  Import 
range:  180,000-450,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted.  , 

Y 86-161 

Importer.  Confidential. 

Chemical.  (G)  Thermoplastic 
polyamide  resin. 

Use/Import.  (G)  Coating.  Import 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  |une  2. 1986. 
Denise  Devoe, 

Acting  Director,  Information  Management 
Division. 
[FR  Doc.  86-13153  Filed  6-10-86;  8:45  am] 
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.[OPTS-51626;  FRL-30301 

Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 


to  EPA  at  least  90  days  before 
manufacture  or  important  commences. 
Staturory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  This  notice 
announces  receipt  of  thirty-two  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period. 

P  86-1073.  86-1074.  86-1075,  86-1076, 
86-1077,  86-1078,  86-1079,  and  86-1080— 
August  20, 1986. 

P  86-1081.  86-1082.  86-1083,  86-1084. 
86-1085,  86-1088,  86-1087,  86-1088,  and 
86-1089— August  24. 1986. 

P  86-1090,  86-1091.  86-1092,  86-1093. 
and  86-1094— August  25, 1986. 

P  86-1095.  86-1096.  86-1097.  86-1098, 
86-1099,  86,1100,  86-1101,  86-llOZ  86- 
1103,  and  86,1104— August  26, 1986. 

Written  comments  by: 

P  86-1073,  86-1074,  86-1075, 1076,  86- 
1077.  86-1078,  86-1079.  and  96-1080— 
July^l.  1986. 

P  86-1081,  86-1082.  86-1083,  86-1084, 
86-1085,  86-1086.  86-1087,  86-1088,  and 
86-1089— July  25. 1986. 

P  86-1090,  86-1091,  86-1092,  86-1093, 
and  86-1094— July  28, 1986. 

P  86-1095,  86-1096,  86-1097.  86-1098, 
86-1099.  86-1100.  86-1101, '86-1102.  86- 
1103.  and  86-1104— July  27. 1986. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-51626I"  and  the  specific  PMN 
number  should  be  sent  to:  Documents 
Control  Officer  (TS-790).  Confidential 
Data  Branch.  Information  Management 
Division,  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-201. 401  M  Street  SW..  Washington. 
DC  20460,  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  Street  SW..  Washington. 
DC  20460.  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  , 

P  86-1073 

Manufacturer.  Confidential. 


JM  1 
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Chemical.  [C]  Substituted  aromatic 
polymer. 

Use/Production.  (G)  Resin  for  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  63 
workers,  up  to  3  hrs/da,  up  to  25  da/yr. 

Environmental  Release/Disposal.  0.25 
kg/batch  released  to  land.  Contract 
disposal  as  hazardous  waste. 

P86-1074 

Manufacture.  Confidential. 

Chemical.  (G)  Aqueous  polyurethane 
dispersion. 

Use/Production.  [S]  Industrial  coating 
resin.  Prod,  range:  100,000-500,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  48  workers,  up  to  8  hrs/da.  up  to 
2  da/yr. 

Environmental  Release/Disposal.  5  to 
20  kg/batch  released  to  water.  Disposal 
by  biological  treatment  system  after 
biotreatment. 

P 86-1075 

Manufacturer.  Confidential. 

Chemical.  (G)  Sulfated  oil.  sodium 
salts. 

Use/Production.  (G)  Dispersant, 
wetting  agent,  processing  and  tanning 
aid.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P 86-1076 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  ester  sulfated, 
sodium  salts. 

Use/Production.  (G)  Dispersant. 
wetting  agent,  processing  and  tanning 
aid.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  86-1077 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  esters  sulfated, 
sodium  salts. 

Use/Production.  (G)  Dispersant. 
wetting  agent,  processing  and  tanning 
aid.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  86-1078 

Manufacturer.  Confidential. 


ChemicaL  (G)  Alkyl  phosphates, 
mono-  and  di-esters.  salts  with  amine 
and  potassium  hydroxide. 

Use/Production.  (S)  Industrial  textile 
lubricant  for  synthetic  fiber 
manufacuring  and  processing.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  12  workers,  up  to  6  hrs/da.  up  to 
24  da/yr. 

Environmental  Release/Disposal.  20 
kg/batch  released  to  air  with  5  klg/ 
batch  to  land.  Disposal  by  publicly 
owned  treatment  works  (POTW). 

P  86-1079  - 

Manufacturer  Owens-Corning 
Fiberglass  Corporation. 

Chemical.  (G)  Polyether-modified 
polyester  polyol. 

Use/Production.  (G)  A  polyester 
polyol  for  manufacture  of  isocyanurate 
rigid  foams  or  sheathing  and  roofing 
insulation  boards.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  a  total  of  7 
workers. 

Environmental  Release/Disposal. 
Confidential.  Disposal  by  incineration. 

P 86-1080 

Importer  Biddle  Sawyer  Corporation. 

Chemical.  (S)  Cuprate  (4-).  [5- 
(acetylamino)-4-hydroxy-3-I5-hydroxy-6- 
l[2-hydroxy-4-[[2- 

(sulfooxy)ethyl|sulfonyllphenyl]azo]-7 
sulfo-2-napthalenyI]azo-2.7-naphthalene 
disulfonate  (6-)l-tetrasodium  salt. 

Use/Import.  [S]  Reactive  dye  for 
textiles.  Import  range:  30,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  exposure. 

Environmental  Release/Disposal.  No 
release. 

P  86-1081 

Manufacturer  Confidential. 

Chemical.  (G)  Halogenated  aromatic 
substituted  alkane. 

Use/Production.  [S]  Site-limited 
intermediate  in  process.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  86-1082 

Manufacturer.  Confidential. 

Chemical.  (G)  Halogenated  aromatic 
substituted  olefin. 

Use/Production.  (S)  Chemical 
intermediate,  destructive  use.  Prod, 
range:  Confidential 

Toxicity  Data.  Acute  oral:  4.0  g/kg; 
Acute  dermal:  >5  g/kg;  Irritation: 
Skin— Mild.  Eye — Mild;  Ames  test:  Non- 
mutagenic. 


Exposure.  Confidential. 
Environmental  Release/Disposal. 
Confidential. 

P 86-1083 

Importer  American  Hoechst 
Corporation. 

Chemical.  (G)  Modified  hydrocarbon 
resin. 

Use/Import.  (G)  Printing  ink  additive. 
Import  range:  22,000-140,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  10  to  20  customers,  up  to  600  . 
manhours/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  86-1084 

Importer.  American  Hoechst 
Corporation. 

Chemical.  (G)  Modified  phenolic 
resin. 

Use/Import.  [G]  Printing  ink  additive. 
Import  range:  22,000-140,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  10  to  20  customers,  up  to  600 
manhours/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

P 86-1085 

Importer.  American  Hoechst 
Corporation. 

Chemical  (G)  Yellow  azo  dye. 

Use/Import.  (G)  Coloration  of  paper. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Irritation:  Skin— Slight,  Eye— Non- 
irritant. 

Exposure.  Processing:  a  total  of  2 
workers,  up  to  1  hr/each,  up  to  100 
manhours/yr. 

Environmental  Release/Disposal.  • 
Limited. 

P 86-1086 

Importer.  American  Hoechst 
Corporation. 

Chemical.  (G)  Yellow  azo  dye. 

Use/Import.  (G)  Colorant  of  paper. 
Import  range:  Confidential. 
(  Toxicity  Data.  Acute  oral:  >  5.0  g/kg; 
li-ritation:  Skin— Slight.  Eye — Non- 
irritant. 

Exposure.  Processing:  a  total  of  2 
workers,  up  to  1  hr/each.  up  to  100 
manhours/yr. 

Environmental  Release/Disposal. 
Limited. 

P 86-1067 

Importer.  Stemson.  Inc. 

Chemical.  (S)  Isopropylethanolamine 
linked  epon  828/vibrathane  B602  epoxy 
unethane  resin. 


Use/Import.  (S)  Sealants,  water 
proofing  membrane  and  adhesives. 
Import  range:  8.000-200,000  kg/yr. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  86-1088 

Manufacturer.  Confidential. 

Chemical  (G)  Urethane  acrylate  with 
pendant  hydroxy  and  carboxy  groups. 

Use/Production.  (G)  U.V.  curable 
conformal  coatings.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmenlal  Release/Disposal 
Confidential. 

P  86-1089 

Importer  Confidential. 

Chemical.  (G)  Potassium  alkenyl 
succinate. 

Use/Import.  (G)  Polyvinyl  chloride 
additive.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  86-1090 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acid  modified 
polyester  acrylate. 

Use/Production.  (G)  Industrial  coating 
having  an  open  use.  Prod,  range: 
150,000-502.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  44 
workers,  up  to  8  hrs/da,  up  to  155  da/yr. 

Environmental  Release/Disposal.  3  to 
116  kg/batch  released  to  land.  Disposal 
by  incineration,  approved  landfill  and 
commercial  disposer. 

P  86-1091 

Manufacturer  Confidential. 

Chemical.  (G)  Mixed  glycol  and 
oligoester  of  aromatic  and  aliphatic 
dicarboxylic  acids. 

Use/Production.  (S)  Component  for 
polyurethane  foam  insulating  material. 
Prod,  range:  2,000.000-^,000,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  18  workers,  up  to  6  hrs/da.  up  to 
100  da/yr. 

Environmental  Release/Disposal.  1  to 
30  kg/batch  released  to  control 
technology.  Disposal  by  incineration. 

P 86-1092 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  of  alkane 
dicarboxylic  acid,  alkanediols  and 
benzene  polycarboxylic  acid  derivative. 


Use/Production.  (G)  Resin  for 
industrial  enamels.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  12  workers,  up  to  10  hrs/da,  up 
to  5  da/yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  POTW. 

P  86-1093 

Manufacturer  Confidential. 

Chemical  (G)  Fatty  acid  modified 
polyester. 

Use/Production.  (S)  Site-limited  and 
industrial  isolated  intermediate.  Prod, 
range:  101,000-338,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  49 
workers,  up  to  8  hrs/da,  up  to  62  da/yr. 

Environmental  Release/Disposal. 
Trace  to  132  kg/batch  released  to  land. 
Disposal  by  incineration  and  approved 
landfill. 

P  86-1094 

Manufacturer  Confidential. 

Chemical  (G)  Alkenes,  polymers  with 
lard  oil,  sulfurized. 

Use/Production.  (G)  Lubricant 
additive.  Prod,  range:  110,000-440,000 
kg/yr. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers,  up  to  6  hrs/da. 

Environmental  Release/Disposal. 
0.0001  to  0.0002  kg/day  released  to  air. 
Disposal  by  company  treatment  facility. 

P 86-1095 

Manufacturer  Confidential. 

Chemical.  (G) 
Aryliminonapthalenone. 

Use/Production.  (G)  Non-dispersive 
use  in  a  commercial  article.  Prod,  range: 
200-1,400  kg/yr. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg:  Acute  dermal:  >  2,000  mg/kg; 
Irritation:  Skin— Slight,  Eye— Very 
slight;  Skin  sensitization:  Moderate. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers,  up  to  .9  hr/da,  up  to 
13  da/yr. 

Environmental  Release/Disposal 
Less  than  .5  to  16  kg/batch  incinerated 
with  less  than  .5  kg/batch  to  biological 
treatment. 

P867IO96 

Manufacturer.  Confidential. 
Chemical.  (G)  Substituted  naphthol. 
'Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  180-1,200  kg/ 

yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  8  workers,  up  to  .9  hr/ 
da,  up  to  9  da/yr. 


En  vironmental  Release /Disposal. 
Less  than  38  kg/batch  incinerated. 

P 86-1097 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  substituted  vinyl 
polymer. 

Use/Production.  (G)  Non-dispersive 
use  in  an  article.  Prod,  range:  1,000  kg/ 
yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  7  workers, 
up  to  1.5  hr/da,  up  to  50  da/yr. 

En  vironmental  Release/Disposal. 
Less  than  1  to  10  kg/batch  incinerated. 

P 86-1098 

Manufacturer.  Confidential. 

Chemical.  [G)  Substituted 
nitrobenzoic  acid,  derivative. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  17,500-20,000 
kg/yr. 

Toxicity  Data.  Acute  oral:  >5,  000 
mg/kg;  Acute  dermal:  «;2,000  mg/kg; 
Irritation:  Skin— Slight,  Eye— Slight; 
Skin  sensitization;  Low  potential. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  15  workers,  up  to  0.9 
hr/da,  up  to  20  da/yr. 

Environmental  helease/Dispasal. 
Less  than  4  kg/batch  incinerated. 

P  86-1099  j 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
aminobenzoic  acid,  derivative. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range;  17.500-20.000 
kg/yr. 

Toxicity  Data.  Acute  oral:  >5.000  mg/ 
kg;  Acute  dermal:  > 2,000  mg/kg; 
Irritation:  Skin— Slight,  Eye— Slight; 
Skin  sensitization:  Low  potential. 

Exposure.  Manufacture  and  use. 

Environmental  Release/Disposal.  No 
release. 

P  86-1100  ' 

Manufacturer.  Confidential 

Chemical.  {G]  Hydroxylated  amine 
resin. 

Use/Production.  [G]  Silanated  epoxy 
resin.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  86-1101 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  polyurethane, 

Use/Production.  [G]  Industrial  coating 
having  a  non-dispersive  use.  Prod, 
range:  22.000-102,001  kg/yr. 

Toxicity  Data.  No  data  submitted. 
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Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  53 
workers,  up  to  8  hrs/da,  up  to  119  da/yr. 

Environmental  Release/Disposal.  0.8 
to  197  kg/batch  released  to  land. 
Disposal  by  incineration  and  approved 
landfill. 

P  86-1102 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acid  modified 
polyester. 

Use/Protection.  (G)  Isolated 
intermediate.  Prod,  range:  100,000- 
331.500  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  52 
workers,  up  to  8  hrs/da,  up  to  61  da/yr. 

Environmental  Release/Disposal. 
Trace  to  130  kg/batch  released  to  land. 
Disposal  by  incineration  and  approved 
landfill. 

P  88-1103 

Manufacturer.  Confidential. 

Chemical.  [G]  Rosin  modified  fumaric 
resin. 

Use/Production.  (S)  Industrial  aqueous 
flexographic  printing  inks.  Prod,  range: 
ConHdential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  4  workers,  up  to  5 
hrs/da. 

Environmental  Release/Disposal. 
Less  than  0.2  to  8  kg/batch  released  to 
water  and  land.  Disposal  by  POTW  and 
sanitary  landfill. 

P8S-1104 

Manufacturer.  Confidential. 

Chemical.  (S)  Poly(oxy-1.4- 
butanediyl),  alpha-(4-nitrobenzoyl)-beta- 
((4-aitrobenzoyl)oxy)-hydrogen. 

Use/Production.  (S)  Industrial  and 
commercial  curing  agent.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >5.0g/kg; 
Irritation:  Skin — Irritant;  Eye — Irritant; 
Ames  test:  Non-mutagenic. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  8  workers,  up  to  6 
hrs/da,  up  to  70  da/yr. 

Environmental  Release/Disposal.  0.5 
to  1.0  kg/batch  released  to  air  and  land. 
Disposal  by  incineration  and  metal 
recovery. 

Dated:  June  2, 1966. 
Denise  Devo«. 

.Acting  Director.  Information  Management 
Division. 
|FR  Doc.  86-13154  Filed  6-10-86:  8:45  am] 
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(OPP-180693;  FRI.-3030-21 

Emergency  Exemptions;  Anilazine,  etc. 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  in  the  14  States  listed  below. 
These  exemptions,  issued  during  the 
month  of  April,  are  subjet  to  application 
and  timing  restrictions  and  reporting 
requirements  designed  to  protect  the 
environment  to  the  maximum  extent 
possible.  Information  on  these 
restrictions  is  available  for  the  contact 
persons  in  EPA  listed  below. 
DATE:  See  each  specific  exemption  for 
its  effective  dates. 

FOR  FURTHER  INFORMATION  CONTACT: 
See  each  specific  exemption  for  the 
names  of  the  contact  person.  The 
following  information  applies  to  all 
contact  people: 

By  mail:  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460 
Office  location  and  telephone  number 
Rm.  716.  CM#2. 1921  Jeffereson  Davis 
Highway,  Arlington,  VA  {703-557- 
1806). 
SUPf>LEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Alabama  Department  of  Agriculture 
and  Industries  for  the  use  of  anilazine 
on  watercress  to  control  leaf  spot;  April 
29, 1986  to  October  31, 1986.  (Gene 
Asbury) 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  iprodione  on 
sweet  cherries  to  control  fruit  decay; 
April  21, 1986  to  August  1, 1986.  (Libby 
Pemberton) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  metalaxyl  on 
asparagus  to  control  phytophthora 
megasperma  (slime);  April  26, 1986  to 
May  1, 1986.  California  initiated  a  crisis 
exemption  for  this  use.  (Libby 
Pemberton) 

4.  California  Department  of  Food  and 
Agriculture  for  the  use  of  formetanate 
hydrochloride  on  strawberrys  to  control 
the  two-spotted  spider  mite;  April  24, 
1986  to  October  31, 1986.  (Jack  E. 
Housenger) 

5.  Colorado  Department  of  Agriculture 
for  the  use  of  fluazifop-butyl  on  dry  bulb 
onions  to  control  grasses;  April  25, 1986 
ta  August  1, 1986.  (}im  Tompkins) 

6.  Florida  Department  of  Agriculture 
and  Consumer  Srvices  for  the  use  of 
fluazifop-butyl  on  carrots  to  control 
grassy  weeds;  April  4, 1986  to  August  15, 
1986.  (Libby  Pemberton) 


7.  Idaho  Department  of  Agriculture  for 
the  use  of  fluazifop-butyl  on  dry  bulb 
onions  to  control  grasses;  April  25, 1986 
to  September  1. 1986.  (Jim  Tompkins) 

8.  Iowa  Department  of  Agriculture  for 
the  use  of  fluazifop-butyl  on  dry  bulb 
onions  to  control  grasses;  April  25, 1986 
to  September  1, 1986.  (Jim  Tompkins) 

9.  Maryland  Department  of 
Agriculture  for  the  use  of  anilazine  on 
watercress  to  control  leaf  spot;  April  29, 
1986  to  October  31, 1986.  (Gene  Asbury) 

10.  Minnesota  Department  of 
Agriculture  for  the  use  of  fluazifop-butyl 
on  dry  bulb  onions  to  control  grasses; 
April  25, 1986  to  September  1, 1986.  (Jim 
Tompkins) 

11.  Nebraska  Department  of 
Agriculture  for  the  use  of  fluazifop-butyl 
on  dry  bulb  onions  to  control  grasses; 
April  25, 1986  to  August  15, 1986.  (Jim 
Tompkins) 

12.  New  York  Department  of 
Environment  Conservation  for  the  use  of 
fluazifop-butyl  on  dry  bulb  onions  to 
control  grasses;  April  25, 1986  to  July  1, 
1986.  (Jim  Tompkins) 

13.  Ohio  Department  of  Agriculture  for 
the  use  of  fluazifop-butyl  on  dry  bulb 
onions  to  control  grasses;  April  25, 1986 
to  September  1, 1986.  (Jim  Tompkins) 

14.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  anilazine  on 
watercress  to  control  leaf  spot;  April  29, 
1986  to  October  31, 1988.  (Gene  Asbury) 

15  Texas  Department  of  Agriculture 
for  the  use  of  methidathion  on  field  corn 
to  control  Banks  grass  mites;  April  24. 
1986  to  August  31, 1986.  (Jack  E. 
Housenger) 

16.  Texas  Department  of  Agriculture 
for  the  use  of  cypermethrin  on  dry  bulb 
onions  to  control  onion  thrips;  April  29, 
1986  to  September  6, 1986.  Texas 
initiated  a  crisis  exemption  for  this  use. 
(Libby  Pemberton) 

17.  West  Virginia  Department  of 
Agriculture  for  the  use  of  anilazine  on 
watercress  to  control  leaf  spot;  April  29. 
1986  to  October  31, 1986.  (Gene  Asbury) 

Authority:  7  U.S.C.  136. 

Dated:  |une  3. 1986. 
Steven  Schatzow, 

Director.  Office  of  Pesticide  Programs. 
|FR  Doc.  88-13151  Filed  6-10-86;  8:45  am] 
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[SAB  FRL-3029-7) 

Science  Advisory  Board,  Integrated 
Environmental  Management 
Subcommittee;  Open  Meeting 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  of  a  meeting  of  the  Science 
Advisory  Board's  Integrated 
Environmental  Management 
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Subcommittee  on  July  1-2, 1986  at  the 
U.S.  EPA  Region  3,  841  Chestnut  Street, 
Philadelphia,  Pa.  19107.  in  Conference 
Room  8A.  The  meeting  will  begin  at  9:00 
a.m.  on  July  1  and  will  adjourn  at 
approximately  12:00  noon  on  July  2, 
1986. 

The  agenda  for  the  meeting  includes  a 
case  study  briefing  on  planning  and 
managing  an  integrated  environmental 
management  study;  further  discussion  of 
the  health  scoring  methodology  and  its 
applications;  and  a  briefing  on  the 
methodology  employed  for  the  Kanawha 
Valley  study. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend, 
obtain  information,  or  submit  written 
comments  should  contact  Dr.  Terry  F. 
Yosie,  Director,  Science  Advisory  Board 
or  Mrs.  Joanna  Foellmer  located  at  401 
M  Street  SW.,  Washington,  DC  20460  or 
call  (202)  382-4126  by  close  of  business 
June  24, 1986. 

Dated:  June  5. 1986. 
Tvry  F.  Yosie, 

Director.  Science  Advisory  Board. 

|FR  Doc.  86-13150  Filed  6-10-88:  8:45  am] 

BILLING  CODE  SSeO-S(Mi 


V 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  Committee  for  the  ITU  World 
Administrative  Radio  Conference  on 
the  Use  of  the  Geostationary  Satellite 
Orbit  and  the  Planning  of  the  Space 
Services  Utilizing  It  (Space  WARC 
Advisory  Committee);  Working  Group 
Meetings 

)une  3, 1986. 

Working  Group  A:  Allotment  Planning 

Chairman:  Donald  M.  Jansky  (202)  467- 

6400 
Vice  Chairmen:  Jeffrey  Binckes  (301) 

428-4712,  Michael  W.  Mitchell  (703) 

442-6126 
Date:  Wednesday,  June  25. 1986 
Time:  \:30  p.m. 
Location:  jansky  Telecommunications, 

1899  L  Street  NW.,  10th  Floor 

Conference  Room,  Washington,  DC 

20036 
Agenda:  (1)  Definition  of  Requirements; 

(2)  Report  on  IFRB  Information 

Meeting 
Working  Group  B:  Improved  Regulatory 

Procedures 
Chairman:  R.A.  Hedinger  (201)  949-5057 
Vice  Chairmen:  Hans  J.  Weiss  (301)  428- 

4777.  Robert  Mazer  (202)  28»-3000 
Date:  Wednesday.  June  25. 1986 
Time:  9:30  a.m. 
Location:  Jansky  Telecommunications. 

1899  L  Street  NW..  10th  Floor 

Conference  Room,  Washington,  DC 

20036 


Agenda:  (1)  Discussion  of  MPM  Issues; 

(2)  Assignment  of  Writing 

Responsibilities. 
Federal  Communications  Commission. 

William ).  Tricarico, 

Secretary.  " 

[FR  Doc.  86-13136  Filed  6-10-86;  8:45  am) 
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(Report  No.  W-8] 

Window  Notice  for  the  Filing  of  FM 
Broadcast  Applications 

Released:  June  4. 1986. 

Notice  is  hereby  given  that 
applications  for  vacant  FM  broadcast 
aHotment(s)  listed  below  may  be 
submitted  for  filing  during  the  period 
beginning  June  6, 1986  and  ending  July  7, 
1986  inclusive.  Selection  of  a  permittee 
from  a  group  of  acceptable  applicants 
will  be  by  the  Comparative  Hearing 
process.  The  Kinston,  North  Carolina 
allotment  on  Channel  275A  (See  Fourth 
Report  And  Order,  MM  Docket  No.  84- 
231,  released  May  9, 1986)  has  been 
removed  from  this  Public  Notice 
because  it  is  short-spaced  to  the 
licensed  facilities  of  FM  broadcast 
stations  WGNL  Wilmington,  North 
Carolina  and  WZYC,  Newport,  North 
Carolina.  The  window  Public  Notice  for 
the  filing  of  the  Kinston,  North  Carolina 
allotment  will  be  released  in  the  future 
when  the  two  FM  radio  stations 
referenced  above  are  licensed  at  their 
new  construction  permit  sites. 

Channel— 175C2 

Flagstaff. ~ AZ 


Home  Loan  Bank  Board  appointed  the 
Federal  Deposit  Insurance  Corporation 
as  sole  receiver  for  Banco  de  Ahorro, 
FSB,  Mayaguez,  Puerto  Rico  on  May  30, 
1986. 


Channel — 275A 

Linden AL 

Cartago CA 

McFarland CA 

Summerland  Key....- FL 

Statesboro GA 

Delphi IN 

Mt.  Vernon — ..- — ~~ — •« KY 

Curwensville PA 

Raleigh NC 

Orangeburg -~. — SC 

Federal  Communications  Commission. 

Williani ).  Tricarico, 

Secretary. 

(FR  Doc.  86-13134  Filed  6-10-86;  8:45  am) 

BILUNO  COOC  6712-«1-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Banco  de  Ahorro,  FSB  Mayaguez, 
Puerto  Rico;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)  (A)  and  (D)  of  the  Home  Owner's 
to  an  Act  of  1933,  as  amended,  12  U.S.C. 
1464(d)(6)  (A)  and  (D)  (1982),  the  Federal 


I 


Dated:  lune  5, 1986. 
Jeff  Sconyers, 
Secretary. 
(FR  Doc.  86-13112  Filed  6-10-86:  8:45  am) 

BILUNG  CODE  672(M>1-M 


FEDERAL  RESERVE  SYSTEM 

BT  Financial  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  a  I  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  3. 
1986. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105; 

1.  BT  Financial  Corporation, 
Johnstown,  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  Fayette 
Bank  and  Trust  Company,  Uniontown, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  ET.  Heck,  Vice  President)  104 
Marietta  Street,  NW,  Atlanta,  Georgia 
30303: 

1.  Bonifay  Holding  Company.  Inc.. 
Bonifay,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  Bonifay,  Bonifay,  Florida.  Comments 
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on  this  application  must  be  received  not 
later  than  June  25, 1986. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  |.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

\.  Northway  Bancshares,  Inc., 
Richardson,  Texas;  to  acquire  100 
percent  of  the  voting  shares  of  Great 
Western  National  Bank  of  Lewisville, 
Lewisville  Texas,  a  de  novo  bank. 
Comments  on  this  application  must  be 
received  not  later  than  July  7. 1986. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  5. 1986. 
lames  McAfee, 

Associate  Secretary  of  the  Board 

|FR  Doc.  86-13108  Filed  6-10-86;  8:45  am) 

BNJJNG  CODE  Ulft-OI-M 


Intrawest  Financial  Corp.;  Application 
To  Engage  de  Novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(3) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  the  Board  has  determined 
to  be  closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

The  application  is  availabe  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
npplication  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices. "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation*would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  30. 1986, 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198; 

1.  IntraWest  Financial  Corporation, 
Denver.  Colorado;  to  engage  de  novo 
through  its  subsidiary,  IntraWest 
Insurance  Company,  Northglenn, 
Colorado,  in  the  activity  of  underwriting 
and  reinsuring  credit  life  and  accident 
and  health  insurance  directly  related  to 
extensions  of  credit  by  Applicant  or  its 
subsidiaries  which  are  secured  by  first 
mortgages  on  residential  real  estate 
(home  mortgage  redemption  insurance). 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  S.  1986. 
James  McAfe«, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  86-13109  Filed  6-10-86;  8:45  amj 

BILLING  COOE  (310-01-M 


Hartford  National  Corp.;  Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  No. 
86-12215).  published  at  page  19797  of  the 
issue  for  Monday.  June  2, 1986. 

1.  Hartford  National  Corporation. 
Hartford.  Connecticut;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Bancorporation.  Vineyard  Haven, 
Massachusetts,  and  thereby  indirectly 
acquire  First  Bank,  Chelmsford, 
Massachusetts.  Comments  on  this 
application  must  be  received  by  June  20, 
1986. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  5. 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  86-13106  Filed  6-10-86;  8:45  am) 

BILLING  CODE  S2IO-01-M 


(Document  No.  R-0S75] 

Format  for  Wire  Transfer  of  Funds 

agency:  Board  of  Governors  of  the 
Federal  Reserte  System. 

action:  Proposed  format  for  wire 
transfer  of  funds;  request  for  comment. 

summary:  The  Board  of  Governors  of 
the  Federal  Reserve  System  ("Board")  is 
requesting  comments  on  a  proposed 
two-part  program  to  require  depository 
institutions  sending  funds  transfers  over 
Fedwire  to  provide  third-party  payments 
information  in  a  structured  message 


format."  Specifically,  a  two-phased 
program  is  proposed  which  would 
involve: 

1.  A  higher  price  for  messages  not 
conforming  to  the  standard  format 
beginning  January  1, 1988,  as  an 
incentive  to  encourage  use  of  the  format; 
and 

2.  Mandatory  use  of  the  standard 
message  format  beginning  January  1. 
1989. 

date:  Comments  on  the  proposal  should 
be  submitted  no  later  than  August  11. 
1986. 

ADDRESS:  Interested  parties  are  invited 
to  submit  written  data,  views  and  other 
comments  to  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551,  or  to  deliver  such  comments 
to  the  guard  station  in  the  Eccles 
Building  Courtyard  on  20th  Street,  NW. 
(between  Constitution  Avenue  and  C 
Street,  NW.).  Written  comments  should 
refer  to  Docket  No.  R-0575.  Comments 
received  may  be  inspected  in  Room  B- 
1122  between  8:45  a.m.  and  5:15  p.m.. 
except  as  provided  in  §  261.6(a)  of  the 
Board's  Rules  Regarding  Availability  of 
Information.  (12  CFR  261.6(a)) 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  F.  Oreska,  Manager,  (202/452-      • 
3878)  or  Peggy  Weimer.  Senior  Analyst, 
Division  of  Federal  Reserve  Bank 
Operations  (202/452-3341);  Elaine 
Boutilier,  Attorney,  Legal  Division  (202/ 
452-2418);  or  Telecommunications 
Device  for  the  Deaf  ("TDD")  users. 
Eamestine  Hill  or  Dorothea  Thompson 
(202/452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  The 

current  Fedwire  format  for  funds 
transfer  messages  consists  of  two  parts. 
The  first  part  contains  precisely 
structured  information  that  identifies  the 
sending  and  receiving  depository 
institution  and  the  dollar  amount  of  the 
transfer.  The  second  part  of  the  message 
contains  information  in  an  unstructured 
form  about  the  customers  of  the 
depository  institutions  involved  in  the 
transfer  and  the  purpose  of  the  transfer. 

The  lack  of  structure  in  the  second 
part  of  the  message  requires  depository 
institutions  receiving  the  messages  to 


■  For  complete  information  on  funds  transfer  data 
elements  and  formatting  convenlioni.  refer  to 
Developing  a  More  Efficient  Fund  Transfer  Service: 
Phase  II:  Network  Formatting  Convention  and  Inter- 
Network  Conversion  Rules.  American  Bankers 
Association.  Revised  edition.  April  1965.  Parties 
interested  in  receiving  detailed  technical 
information  on  edits  planned  for  the  standard 
format  should  contact  their  local  Federal  Reserve 
Bank. 
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review  the  payment  instructions 
manually  in  order  to  post  the  payments 
to  the  customers'  accoiints.  This  manual 
processing  can  be  error  prone,  time- 
consuming,  and  costly.  In  addition,  the 
inability  of  depository  institutions  to 
process  the  incoming  wires  in  an 
automated  fashion  has  caused  some 
problems  in  monitoring  customer 
account  balances  under  the  Board's  risk 
reduction  program  for  large-dollar 
transfers. 

.  The  operating  difficulties  associated 
with  the  unstructured  payment 
instructions  in  Fedwire  messages  led  the 
American  Bankers  Association  (ABA)  to 
undertake  a  study  of  funds  transfer 
formats  in  the  early  19808.  In  1982,  the 
ABA  issued  a  report  that  recommended 
a  format  convention  for  Fedwire  third- 
party  payments.  The  convention 
requires  that  the  third-party  information, 
that  is,  customer  information,  be 
identified  using  standard  three  character 
identifiers  for  each  field  of  information. 
Use  of  these  identifiers  or  field  tags  is 
intended  to  facilitate  the  automated 
handling  of  Fedwire  funds  transfers. 

The  Federal  Reserve  has  supported 
this  convention  since  it  was  introduced. 
Unfortunately,  less  than  11  percent  of 
third-party  messages  processed  on 
Fedwire  are  in  the  structured  form.  The 
Board  believes  that  this  limited  use  is 
primarily  because  of  the  lack  of 
incentives  on  Fedwire  to  encourage 
institutions  to  make  the  necessary 
changes  to  their  systems  in  order  to 
begin  processing  payments  using  the 
ABA  convention. 

The  ABA  convention  has  the  potential 
of  even  greater  benefits  to  institutions 
as  a  result  of  the  Board's  policy  to 
reduce  risks  in  large-dollar  transfer 
systems  which  requires  depository 
institutions  to  manage  their  payments 
system  risks.  To  do  this,  an  institution 
must  not  only  manage  its  own  position 
on  each  payments  system  and  across  all 
payments  systems,  it  must  also  manage 
its  customer's  position.  The  Board's 
policy  statement  (SO  FR  21120.  May  22, 
1985)  states  that  each  institution  should 
have  the  capability  of  monitoring  the 
effect  of  all  significant  transactions  on 
the  funds  positions  of  customers  as  the 
transactions  occur  during  the  business 
day.  This  capability  is  difficult  to  attain 
without  automation  of  posting  a  transfer 
to  a  customer's  account.  Consequently, 
receiving  institutions  of  funds  transfers 
need  a  higher  level  of  service  than  is 
now  available.  The  proposed  program 
would  improve  the  funds  transfer 
service  to  facilitate  monitoring 
customers'  intra-day  funds  positions. 

If  the  potential  benefits  ot  a  structured 
Fedwire  message  are  to  l>e  realized,  the 
Board  believes  that  the  Federal  Reserve 


should  more  actively  support  its  use.  A 
program  has  been  developed  to 
accomplish  this  objective.  In  the  first 
part  of  the  program,  which  would  begin 
on  January  1, 1988,  a  surcharge  of  25 
cents  over  the  automated  transfer  fee 
(currently  55  cents)  would  be  charged  to 
the  sender  of  a  message  that  contains 
unstructured  third-party  information.* 
Senders  of  structured  third-party 
messages  would  be  charged  the  regular 
on-line  funds  transfer  fee. 

Beginning  in  January  1989,  the  Board 
proposes  to  make  the  structured  third- 
party  message  mandatory.  By  then,  the 
depository  institutions  will  have  had 
over  two  years  to  prepare  for  the 
change.  Mandated  use  would  be 
enforced  by  rejecting  immediately  back 
to  the  sender  any  third-party  transfer 
messages  that  do  not  conform  to  the 
required  format.  If  a  transfer  were 
rejected,  the  sending  institution  would 
be  able  to  complete  the  transfer  by 
originating  a  reformatted  transfer  or 

fequesting  the  transfer  through  the 
"ederal  Reserve's  off-line  operation. 
The  phased  implementation  of  the 
structured  third-party  message  as  the 
Fedwire  standard  should  provide 
depository  institutions  sufficient  time  to 
modify  their  software  and  adjust  their 
operations  to  the  new  requirement.  By 
the  third  quarter  of  1986,  the  Reserve 
Banks  expect  to  provide  detailed 
software  specifications  to  depository 
institutions  using  computer-to-computer 
interfaces  and  to  the  software  vendors 
that  support  such  institutions.  In 
addition,  the  Reserve  Banks  would 
assist  institutions  using  personal 
computers  to  implement  structured 
Fedwire  transfers. 

The  Board  is  requesting  comments 
from  interested  parties  on  all  aspects  of 
this  proposal.  The  Board  specifically 
solicits  comments  on  whether 
depository  institutions  can  make  the 
necessary  software  modifications  by 
January  1988. 

The  Board  is  also  interested  in  the 
public's  views  on  whether  Fedwire 
should  offer  a  special  service  to 
facilitate  the  inclusion  of  customer 
account  information  in  funds  transfer 
messages.  In  concept,  such  a  service 
may  ITe  similar  to  the  universal 
identification  service  offered  on  the 
CHIPS  network,  i.e..  insertion  of  the 
correct  customer  account  number  when 
the  sending  institution  did  not  have  this 


*  This  proposal  is  consistent  with  pricing 
principle  numt)er  7,  adopted  by  the  Board  in  1961. 
(46  FR  1338).  This  principle  stales  In  part:  "The 
structure  of  fees  and  service  arrangements  may  t>e 
designed  both  to  improve  the  efficient  utllixalion  of 
Federal  Reserve  services  and  to  reflect  desirable 
longer-run  improvements  in  the  natloa't  payments 
system." 


information.  The  Board  is  interested  in 
the  public's  views  on  the  benefits  of 
such  a  service;  how  it  might  be 
structured  to  satisfy  their  business 
needs,  and  whether  such  a  service  is 
consistent  with  privacy  considerations. 

Finally,  the  Federal  Reserve  is 
studying  electronic  payment  formats  to 
determine  whether  additional  changes 
should  be  made.  This  study  will  include 
a  review  of  all  industry  standards  and 
jwill  focus  on  how  the  needs  of  users  of 
electronic  payment  services  can  best  be 
met.  In  connection  with  this  study,  the 
Board  is  interested  in  receiving 
comments  from  the  public  on  any 
electronic  payment  format  changes  they 
feel  are  necessary. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  June  5. 1986. 
WUUam  W.  Wiles, 
Secretary. 
(FR  Doc.  86-13107  Filed  6-10-86;  8:45  amJ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  a6M-0232] 

CILCO*.  Inc.;  Premarket  Approval  of 
Modified  C-Loop  Single-Piece  Perspex 
CQ.  Posterior  CtMmt>er  Intraocular 
Lenses  (Planar  Model  SM-1,  Angular 
Model  CR-1,  and  Planar  Mod*!  GR-1) 

agency:  Food  and  Drug  Administration. 
Acnow:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  CILCO*. 
Inc.,  Huntington,  WV,  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976,  of  the  Modified  C- 
Loop  Single-Piece  Perspex  CQ  Posterior 
Chamber  Intraocular  Lenses  (Planar 
Model  SM-1,  Angular  Model  CR-1,  and 
Planar  Model  GR-1).  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  of  the  approval  of 
the  application.         •  ^ 

date:  Petitions  for  administrative 
review  by  July  11, 1986. 
address:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  C.  Brogdon,  Center  for  Devices 


! 
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and  Radiological  Health  (HFZ-4ao). 

Food  and  Drug  Administration.  6757 

Georgia  Ave.,  Silver  Spring.  MD  208ia 

301-427-7S3fi. 

SUPPLEMCNTAKT  IMfOWMATlOW:  On 

November  14. 1985.  QLCO*.  Inc.. 
Huntington.  WV  25701.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Modified  C-Loop  Single- 
Piece  Perspex  CQ  Posterior  Chamber 
Intraocular  Lenses  (Planar  Model  SM-1, 
Angular  Model  CR-1.  and  Planar  Model 
GR-1).  The  devices  are  indicated  for  the 
replacement  of  the  human  lens  in  the 
visual  correction  of  aphakia  and  are  to 
be  used  for  primary  implantation  in 
patients  80  years  of  age  or  over  where  a 
cataractous  lens  has  been  removed  by 
extracapsular  extraction  methods.  The 
devices  are  available  in  a  range  of 
powers  from  4  diopters  to  32  diopters  in 
0.5  diopter  increments. 

On  Febriiary  7, 1985,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  April  30, 
1986.  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

Under  the  amendments,  intraocular 
lenses  are  regulated  as  class  III  devices 
(premarket  approval). 

A  summary  of  the  safety  and 
e^ectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with  the 
Docket  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Nancy  C.  Brogdon 
(HFZ-460).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(dH3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3})  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  5  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 


shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  ot  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  v«ll  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  July  11, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  hearing  of  this  document. 
Received  petitions  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  throujgh  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  3e0e(d).  360j{h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFTt  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  June  4. 1986. 
}ohn  C  Viltforth, 

Director.  Center  for  Devices  and  Radiological 
Health. 
[PR  Doc.  88-13115  Filed  6-10-88;  8:45  amj 
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(Docket  No.  86M-0201] 

Gynotech,  Inc.;  Prenuirket  Approval  of 
DILAPAN^**  Hygroscopic  Cervical 
Dilator 

agency:  Food  and  Drug  Administration. 
action:  Notice^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Gynotech.  Inc..  Lebanon,  NJ.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
DILAPAN™  Hygroscopic  Cervical 
Dilator.  After  reviewing  the 
recommendation  of  the  Obstetrics- 
Gynecology  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 
date:  Petitions  for  administrative 
review  by  July  11, 1986. 
address:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 


review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62.  5800  Fishers 
Lane,  Rockville.  MD  20857. 

FOR  FURTHER  IMFORMATIOM  CONTACT: 

Raju  G.  Kammula,  Center  for  Devices 
and  Radiological  Health  (HFZ-470). 
Food  and  Drug  Administration.  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910. 
301-427-7555. 

SUPPLEMENTARY  INFORMATION:  On 
February  27. 1985.  Gynotech.  Inc. 
Lebanon.  NJ  06833,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  DILAPAN^'*'  Hygroscopic  Cervical 
Dilator.  The  DILAPAN™  Hygroscopic 
Cervical  Dilator  is  intended  for  use  in 
dilation  of  the  cervix  utrei  prior  to  the 
termination  of  pregnancy  up  to  16  weeks 
gestation. 

On  August  19, 1985,  the  Obstetrics- 
Gynecology  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  April  28, 1988,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  .identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Raju  G.  Kanunula 
(HFZ-470).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  %  10.33(b)  (21  CFR 
•  10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 


administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  wiH 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  July  11. 1986.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in  ■ 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e{d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Device  and  Radiological  Health  (21  CFR 
5.53). 

Dated:  June  4, 1986. 
|ohn  C  Viltforth. 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  86-13114  Filed  6-10-88;  8:45  am) 
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Public  Health  Service 

Agency  for  Toxic  Substances  and 
Disease  Registry,  Solid  Waste 
Disposal  Act;  Notification  of  Authority 

Notice  is  hereby  given  that,  under 
sections  3001(b)(1)  and  3019  of  the  Solid 
Waste  Disposal  Act  (42  U.S.C. 
6921(b)(1),  6939a),  as  amended,  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  is  authorized  to 
participate  with  the  U.S.  Environment 
Protection  Agency  and  the  National 
Toxicology  Program  in  the  identification 
or  listing  of  hazardous  wastes  at  levels 
in  excess  of  levels  which  endanger 
human  health,  and  to  conduct  health 
assessments  to  determine  the  extent  of 
potential  hazard  to  the  public  health 
from  a  release  or  threat  of  release  of  a 
hazardous  substance,  as  the  activities 
pertain  to  the  functions  assigned  to  the 
Agency. 

Dated:  |une  S.  1986. 
lames  O.  Mason, 

Administrator.  Agency  for  Toxic  Substances 
and  Disease  Registry. 
(FR  Doc.  88-13144  Filed  6-10-86:  8:45  am) 
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Social  Security  Administration 

Review  of  Commercial  Activities;  Fi 
86  and  FY  87 


The  Acting  Commissioner  of  Social 
Security  gives  notice  that  the  Social 
Security  Administration  (SSA)  will 
review  in  FY  86  and  FY  87  some  of  its 
activities  to  determine  if  these  activities 
should  be  performed  by  commercial 
sources  under  contract  or  performed  "in- 
house"  by  government  personnel  using 
government  facilities.  Publication  of  this 
informational  notice  is  required  by  the 
provisions  of  the  Office  of  Management 
and  Budget  (OMB)  Circular  A-76 
(Revised).  This  notice  is  not  an 
invitation  for  bids  or  a  request  for 
proposals. 

Authority:  The  Budget  and  Accounting  Act 
of  1921  (31  U.S.C.  1  et  seq.  and  the  Office  of 
Federal  Procurement  Policy  Act  Amendments 
of  1979  (41  U.S.C.  401  et  seq);  OMB  Circular 
A-76  (Revised). 

For  Additional  Information  Contact: 

Mr.  Edward  Shaw.  Social  Security 
Administration,  Office  of 
Management.  Budget,  and  Personnel. 
4-S-17  Operations  Building,  6401 
Security  Boulevard,  Baltimore. 
Maryland  21235.  Telephone  (301)  594- 
5175 

Commercial  Activities  on  SSA's 
Inventory  List  Schedule  for  Review  in 
FY  88  and  FY  87 

SSA  is  required  to  inventory  M 
functions  that  are  not  purely 
governmental  and  which  can  be 
designated  as  commercial  activities. 
These  inventoried  commercial  activities 
are  scheduled  for  review  and  for  cost- 
comparison  studies  to  determine  if  the 
activity  should  remain  "in-house"  or 
contracted  out.  The  commercial 
activities  scheduled  for  FY  86  and  FY  87 
review  and  the  locations  where  these 
activities  are  being  performed  are  as 
follows: 
Commercial  Activity  and  Location 

1.  Microfilm  Duplication— Baltimore,  MD 

2.  Data  Entry-Annual  Wage  Reporting  (Data 
Operations  Centers)— Albuquerque,  NM; 
Salinas,  CA;  and  Wilkes-Barre.  PA 

3.  Data  Entry-Other  Than  Annual  Wage 
Reporting  (Data  Operations  Centers) — 
Albuquerque,  NM;  Salinas,  CA;  and 
Wilkes-Barre,  PA 

4.  Audiovisual — Baltimore,  MD 

5.  Warehouse  Operations — Middle  River, 
MD:  and  Baltimore,  MD 

6.  Computer  Operations  (Program  Service 
Centers)— New  York.  NY:  Philadelphia.  PA 
Chicago,  11^  Birmingham.  AL.;  San 
Francisco.  CA;  and  Kansas  City.  MO 

7.  Computer  Operations  (National  Computer 
Center)— Baltimore,  MD 

8.  SSI  Folder  Retention— Wilkes-Barre.  PA 


This  notice  does  not  impose 
recordkeeping  or  reporting  requirements 
on  the  public. 
Martha  A  McSteen, 
Acting  Commissioner  of  Social  Security. 
(FR  Doc.  86-13129  Filed  6-10-86:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  ttie  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-86-1598;  FR-2228] 

Availability  of  Funding  Under  ttie  Fab- 
Housing  Assistance  Program;  Non- 
Competitive  Solicitation 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  HUD  is  soliciting  applications 
from  eligible  State  and  local  fair  housing 
agencies  for  Type  I.  non-competitive 
funding  under  the  Fair  Housing 
Assistance  Program.  Agencies  must 
meet  specific  eligibility  criteria,  set  out 
in  this  announcement,  as  well  as  in  24 
CFR  Part  111,  in  order  to  qualify  for  . 
consideration  under  this  Program. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Jankowski.  Director.  Office  of 
Fair  Housing  Enforcement  and  section  3 
Compliance,  Office  of  Fair  Housing  and 
Equal  Opportunity,  Room  5208,  451-7th 
Street  SW.,  Washington.  DC  20410-2000. 
Telephone:  (202)  755-6836/755-0455. 
(This  is  not  a  toll-free  number.) 
Application  Kits  are  available  upon 
written  or  telephone  request.  To  assure 
a  prompt  resonse.  it  is  suggested  that 
requests  for  Application  Kits  be  made 
by  telephone. 

DATE:  Applications  for  Type  1.  non- 
competitive funding,  for  those  agencies 
currently  eligible  to  apply,  may  be 
submitted  between  June  11, 1986  and 
July  11. 1986.  No  applrcation  received 
after  the  closing  date  will  be  considered 
unless  it  is  received  before  awards  are 
made  and  qualifies  for  a  late  application 
exception  as  specified  in  the  Application 
Kit.  Notwithstanding  this  deadline,  any 
agency  which  secures  substantial 
equivalency  recognition  or  interim 
referral  status  from  HUD  subsequent  to 
this  date  may  submit  an  application  at 
any  time  before  publication  of  the  next 
Type  I  Notice  of  Funding  Availability. 
SUPPLEMENTARY  INfoRMATION:  This 
announcement  of  solicitation  for  non- 
competitive funding  under  the  Fair 
Housing  Assistance  Program  (FHAP)  is 
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issued  pursuant  to  24  CFR  Part  111.  It 
should  be  noted  that  Part  111  permits  all 
eligible  agencies  to  apply  for  and 
receive  training  funds,  regardless  of  the 
year  of  their  participation  in  the 
Program.  Additionally.  §  111.104  has 
been  amended  to  allow  for  participation 
in  Type  1  funding  by  agencies  that  have 
entered  into  agreements  providing  for 
interim  referrals  of  complaints  or  for 
other  utilization  of  such  agencies' 
services.  See  24  CFR  115.11,  authorizing 
interim  referrals,  which  was  added  in 
1984. 

Interested  agencies  are  urged  to 
review  24  CFR  Parts  111  and  115  and  the 
information  in  this  announcement  to 
determine  eligibility  for  application. 

The  FIlAPhas  two  types  of  funding: 
Type  I-Non-Competitive  Funding  and 
Type  Il-Competitive  Funding.  Type  I- 
Non-Competitive  Funding  includes 
support  for  capacity  building,  training, 
complaint  monitoring  and  reporting 
systems,  and  contributions.  Type  II- 
Competitive  Funding  includes  support 
for  specialized  project  proposals 
developed  by  State  and  local  agencies 
to  enhance  their  fair  housing  programs. 
Under  this  announcement,  eligible 
agencies  can  apply  for  Type  1  funding 
only. 

Title  VIU  of  the  Civil  Rights  Act  of 
1968,  42  U.S.C.  3601-19  (the  Federal  Fair 
Housing  Actj.'prohibits  discrimination 
in  the  sale,  rental  or  fmancing  of  housing 
and  in  the  provision  of  brokerage 
services.  Section  810(c)B  of  that  Title 
provides  that,  wherever  a  State  or  local 
fair  housing  law  provides  rights  and 
remedies  substantially  equivalent  to 
those  in  the  Federal  Fair  Housing  Act, 
the  Secretary  of  HUD  is  required  to 
notify  the  appropriate  State  or  local 
agency  of  any  complaint  filed  with  HUD 
that  appears  to  constitute  a  violation  of 
State  or  local  law.  Section  816  provides 
that  the  Secretary  may  cooperate  with 
State  and  local  agencies  charged  with 
the  administration  of  State  and  local  fair 
housing  laws  and,  with  the  consent  of 
such  agencies,  may  use  their  services 
and  their  employees  and  may  reimburse 
the  agencies  for  services  rendered  in 
carrying  out  the  Federal  Fair  Housing 
Act.  The  FHAP  was  authorized  by 
Congress  to  provide  HUD  with  the 
resources  to  enhance  the  fair  housing 
capabilities  of  Slate  and  local  civil 
rights  agencies. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at 
14.401,  Fair  Housing  Assistance 
Program. 

Collection  of  information  requirements 
contained  in  ttiis  notice  have  been  approved 
by  the  C>fri<:e  of  Management  and  Bud^t 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511 J  and 


have  been  assigned  OMB  ConU-ol  Number 
2529-0005. 

FHAP  Funding  Requirements  in  This 
Announcement 

/.  Eligibility 

To  be  eligible  to  apply  for  funds  under 
the  FHAP,  an  agency  must  meet.the 
criteria  prescribed  in  24  CFR  111.104. 
Specifically,  an  agency  must  be  certified 
as  a  substantially  equivalent  agency 
under  the  standards  set  forth  at  24  CFR 
Part  115,  and  must  have  executed  a 
written  Memorandum  of  Understanding; 
or  an  agency  must  have  entered  into  a 
written  agreement  for  interim  referral  or 
other  utilization  of  services,  as  set  forth 
at  24  CFR  115.11.  The  memorandum  of 
Understanding/written  agreement  must 
describe  the  working  relationship  to  be 
in  effect  between  the  agency  and  the 
appropriate  HUD  Regional  Office  of  Fair 
Housing  and  Equal  Opportunity. 

However,  if  an  agency  has  applied  to 
the  Department  for  recognition  as  a 
substantially  equivalent  agency,  and  has 
been  found  by  the  Department  to  have 
statutory  authority  substantially 
equivalent  to  the  Federal  Fair  Housing 
Act  but  has  not  been  granted  final  or 
interim  recognition,  it  will  be  eligible  to 
apply  for  Type  I  funds  if  either  of  two 
conditions  are  met: 

1.  The  agency  was  proposed  for 
recognition  as  a  substantially  equivalent 
agency  by  the  Secretary  pursuant  to  24 
CFR  Part  115  as  in  effect  prior  to 
October  8, 1984,  or 

2.  The  Department  has  published  a 
notice  advising  the  public  that  the  law 
which  the  agency  administers  is,  on  its 
face,  substantially  equivalent  to  the 
Federal  Fair  Housing  Act  and  seeking 
public  comments  on  the  current 
practices  and  past  performance  of  the 
agency,  pursuant  to  24  CFR  115.6,  as 
amended  effective  October  6, 1984. 

Such  an  agency  may  enter  into 
negotiations  with  the  Regional  Office  of 
Fair  Housing  and  Equal  Opportunity  to 
develop  a  Memorandum  of 
Understanding  meeting  the  criteria  set 
forth  in  24  CFR  115.6(c).  and  may  at  the 
same  time  submit  funding  proposals.  No 
funds  will'be  obligated  to  such  an 
agency  until  it  has  received  final 
recognition  as  equivalent. 

In  the  event  that  an  agency  is  not 
eligible  to  apply  for  funding  under  one  of 
the  above  two  conditions  before  the 
deadline,  but  the  agency  secures  final 
recognition  from  HUD  as  a  substantially 
equivalent  agency  or  enters  into  a 
written  agreement  providing  for  interim 
referral  of  complaints  subsequent  to  the 
application  deadline,  such  agency  shall 
be  eligible  to  apply  at  any  time  before 
publication  of  the  next  type  I  NOFA. 


That  agency's  funding  shall  be  pro-rated 
for  the  remaining  portion  of  the  funding 
year. 

All  Type  I  proposals  must  pertain  to 
housing  discrimination  based  on  race, 
color,  religion,  sex  or  national  origin. 

//  Methods  of  Distribution 

A.  Scope 

Applications  are  solicited  for  non- 
competitive funding  as  described  at  24 
CFR  111.102.  A  total  of  approximately 
$4,000,000  is  available  under  this 
Announcement. 

B.  Categories  of  Funding 

1.  Capacity  Building— Under  24  CFR 
111.102(a),  HUD  will  provide  all 
agencies  seeking  capacity  building 
support  for  the  first  and  second  years  of 
their  participation  in  the  FHAP  with  a 
level  of  funding  based  upon  HUD 
records  showing  the  number  of 
compliants  of  housing  discrimination 
received  by  HUD  from  that  agency's 
jurisdiction  during  the  period  of 
January-December  1985.  The  Maximum 
payments  will  be  determined  by  HUD  in 
accordance  with  the  following  formula: 


Number  ol  complaints 

mum 

saoMO 

26-50                        

35.000 

51-75 — 

76-100 

90.000 

60.000 

aoo 

Under  24  CFR  111.105(b),  all  agencies 
seeking  capacity  building  support  must 
submit  a  written  narrative  justification 
documenting  that  within  their 
jurisdiction  there  is  a  sufficient  volume 
of  current  or  potential  complaint  activity 
to  justify  the  requested  allocation  of 
funds. 

2.  Training.  Agencies  receiving  Type  I 
funds  will  be  required  to  participate  in 
HUD-sponsored  training.  (See  24  CFR 
111.105(a)(4)).  Funds  to  support 
participation  in  this  training  are 
available  to  the  agency  at  15%  of  their 
capacity  building  or  contributions 
allocation,  but  such  allocation  shall  not 
exceed  $7,500.  nor  be  less  than  $3,000. 
Any  agency  which  is  otherwise  eligible 
to  receive  funding  for  capacity  building 
or  contributions,  but  elects  not  to  apply 
for  it.  may  apply  for  training  support 
funds  up  to  the  level  which  the  agency 
would  have  been  entitled  to  receive  had 
it  applied  for  capacity  building  or 
contributions  funding. 

These  funds  are  intended  to  Bup>port 
attendance  at  HUD-sponsored  training 
at  national  training  sites,  as  well  as  to 
support  participation  in  training 
sponsored  by  HUD  Regional  Offices,  for 


Region-specific  problems,  and  for 
participants  from  the  agency  unable  to 
attend  national  training.  These  monies 
may  also  be  used  to  support  additional 
in-house  training  by  agencies  for 
agency-specific  problems,  and  for  turn- 
around training  of  staff  unable  to  attend 
national  or  regional  training,  subject  to 
the  approval  of  the  HUD  Regional 
Government  Technical  Monitor. 
3.  Complaint  Monitoring  and 
Reporting  Systems.  Any  agency 
applying  for  capacity  building  funds  will 
be  entitled  to  receive  funds  for  the 
creation,  modification  or  improvement 
of  the  agency's  complaint  information 
and  monitoring  capability,  to  result  in  a 
system  compatible  with  HUD's, 
provided  that  the  agency  has  not 
previously  been  funded  for  that  purpose. 
Complaint  monitoring  and  reporting 
systems  funds  are  available  in  a  fixed 
funding  amount,  and  on  a  one-time  only 
basis,  in  accordance  with  the  following 
formula,  which  uses  the  same  complaint 
levels  referred  to  in  paragraph  II.  B.  1.. 
above: 


Number  ol  conplainM 


Man- 
mum 
payment 


50  or  Fewer  complaints 

51  or  100  complaints 

More  than  100 


S3 .000 
5.000 

a.oeo 


4.  Contributions.  Agencies  eligible  for 
their  third-or-later  year  of  non- 
competitive support  will  be  provided 
with  support  for  complaint  processing 
based  solely  on  the  number  of  dual-filed 
housing  discrimination  complaints 
actually  processed  by  the  agency  during 
the  annual  period  beginning  January  1, 
1985  and  ending  December  31. 1985. 
However,  where  the  number  of  cases 
processed  in  the  specified  period  would 
result  in  a  contributions  funding  level 
lower  than  the  contributions  amount  in 
the  agency's  current  cooperative 
agreement,  and  where  the  agency  can 
iilso  demonstrate  based  upon 
performance  subsequent  to  December 
31. 1985,  thai  it  is  processing  a  higher 
number  of  cases.  I  lUD  may  consider 
year-to-date  performance  in  determining 
the  total  amount  of  contributions 
funding  for  the  agency.  (See  24  CFR 
111.102(b)).  (A  duainied  complaint  is  a 
complaint  which  has  been  docketed  at 
both  I  lUD  and  the  agency).  The  unit 
reimbursement  level  will  be  $600  per 
complaint. 

C.  Applications 

To  receive  first  or  second  year 
funding,  applicants  must  submit  all 
information  required  in  the  Type  1 — 
Non-competitive  Application  Kit. 
Applicants  eligible  for  third-or-later  year 


funding  will  be  sent  a  Cooperative 
Agreement  based  solely  on  the  number 
of  dual-filed  housing  discrimination 
complaints  actually  processed  by  the 
agency  in  the  twelve  month  period  from 
January  1, 1985  through  December  31, 
1985,  except  as  provided  in 
II(B)(4)above.  HUD  will  incorporate  the 
training  allotment  into  that  Agreement. 
(This  collection  of  information 
requirement  has  been  assigned  OMB 
control  number  2529-0005.) 

D.  Award  Procedures 

Applications  for  Type  I  funding  will 
be  reviewed  upon  receipt  for 
completeness  and  conformity  with,24 
CFR  111.105.  (See  also,  paragraph  III, 
below). 

///.  Application  Notification  and  Award 
Procedures 

A.  Notification 

All  Applicants  will  be  notified  of  the 
action  on  their  Type  I  applications  as 
soon  as  the  evaluation  of  applications  is 
completed. 

B.  Negotiations 

After  submission  of  the  application, 
but  before  the  award,  HUD  may  require 
that  applicants  participate  in 
negotiations  and  submit  application 
revisions  resulting  from  those 
negotiations.  Awards  for  Type  I 
applications  are  expected  to  be  made 
within  four  weeks  after  negotiations  are 
successfully  completed. 

C.  Type  of  Funding  Instrument 

Applicants  most  likely  will  be  funded 
under  fixed-price  Cooperative 
Agreements.  However,  HUD  reserves 
the  right  to  employ  the  form  of 
agreement  determined  to  be  most 
appropriate  after  negotiation. 

(Title  VIII.  Civil  Rights  Act  of  1968  (42  U.S.C. 
3601-19)  section  7(d),  Department  of  HUD 
Act  (42  use.  3535(d)) 

Dated;  )une  6.  1986. 
William  E.  Wynn, 

Acting  General  Deputy  Assistant  Secretary 
for  Fair  Housinfi  and  Equal  Opportunity. 
jI-H  Doc.  86-13203  Filed  6-10-86:  8:45  am| 
BILUNQ  COOE  4210-2e-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
Receipt  of  Application  for  Permit 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.]: 


PRT-707003 

Applicant:  International  Animal  Exchange. 
Femdale,  Ml 

This  amends  the  notice  published 
May  23, 1986.  Id  addition  to  the  two 
ocelots  (Felis  pardalis)  in  that  notice, 
lAE  requests  a  permit  to  purchase  in 
interetate  commerce  and  export  to  the 
Taipei  Municipal  Zoological  Gardens 
two  additional  caiptive  born  ocelots  for 
the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species. 
PRT-708303 
Applicant:  Oliver  A.'  Ryder,  San  Diego.  CA 

The  applicant  requests  a  permit  to 
amport  blood  and  skin  samples  from 
northern  white  rhinoceros 
[Ceratotherium  simum  cotloni)  held  in 
captivity  in  Dvur  Kralove. 
Czechoslovakia,  for  the  purpose  of 
scientific  research. 

PRT-708243 

Applicant:  Gladys  Porter  Zoo.  Brownsville, 
TX 

The  applicant  requests  a  permit  to 
import  one  male  captive  bom  Siberian 
tiger  (Panthera  tigris  altaica)  from 
Calgary  Zoo,  Alberta,  Canada,  for  the 
purpose  of  enhancement  of  progagation. 

PRT-708317 

Applicant:  Mark  R.  Kalin,  Las  Vegas.  NV 

The  applicant  requests  a  permit  to 
export  and  reimport  one  captive  born 
male  jaguar  [Panthera  onca]  for  the 
purpose  of  enhancement  of  propagation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611. 1000  North  Glebe  Road, 
Ariington,  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  |une  5. 1986. 
Earl  B.  Baysinger, 

Chief.  Federal  Wildlife  Permit  Office. 
|FR  Doc.  86-13113  Filed  6-10-86:  8:45  am) 

BIUJNG  COOE  4310-S6-M 


Bureau  of  Land  Management 

Wild  Horse  and  Burro  Advisory  Board; 
Meeting 

AQENCY:  Bureau  of  Land  Management, 
Interior. 
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action:  Notice  of  Meeting  of  Wild 
Horse  and  Burro  Advisory  Board. 

SUMMARY:  Notice  is  hereby  given  that  a 
meeting  of  the  Wild  Horse  and  Burro 
Advisory  Board  will  be  held  in 
Washington.  DC,  at  the  Department  of 
the  Interior,  18th  and  C  Streets,  NW.. 
Washington.  DC  20240,  Room  7000B.  An 
organizational  meeting  will  be  held  on 
Tuesday,  July  15, 1986.  On  Wednesday, 
July  16,  the  Board  members  will  tour  the 
BLM  Northeast  contract  adoption 
facility  at  Lewisberry.  Pennsylvania.  On 
Thursday,  July  17,  the  Board  will  discuss 
issues  to  be  included  on  the  agenda  for 
future  Board  meetings.  The  meeting 
hours  on  Tuesday  and  Thursday  will  be 
9  a.m.  to  4  p.m. 

DATES:  Tuesday,  Wednesday,  and 
Thursday,  July  15, 16,  and  17. 1986. 
ADDRESS:  Director  (250),  Bureau  of  Land 
Management,  Premier  Building,  Room 
901,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATIOM  CONTACT  Or 
to  schedule  or  submit  testimony: 
John  S.  Boyles.  Chief,  Division  of  Wild 
Horses  and  Burros,  at  the  above 
address:  telephone  (202)  653-9215. 
SUPPLEMENTARY  INFORMATION:  The 
Board,  which  was  chartered  on  February 
19, 1986,  advises  the  Secretary  of  the 
Interior  through  the  Director,  Bureau  of 
Land  Management,  and  the  Secretary  of 
Agriculture,  through  the  Chief,  Forest 
Service,  on  matters  pertaining  to 
management  and  protection  of  wild  free- 
roaming  horses  and  burros  on  the 
Nation's  public  lands. 

The  proposed  agenda  for  the  meeting 
is: 

Tuesday,  July  15:  Morning:  Officials  of 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture  will  address 
the  Board;  organizational  session. 

Afternoon:  Background  presentations 
by  BLM  staff:  schedule  of  future 
meetings  and  issue  identification. 

Wednesday,  July  16:  Tour  of 
Lewisberry.  Pennsylvania,  contract 
adoption  center. 

Thursday.  July  17:  Morning:  Public 
statement  period. 

Afternoon:  Discussion  of  Board 
objectives  and  agenda  for  future 
meetings;  determination  of  major  issues 
to  be  addressed  by  the  Board. 

The  meetings  on  Tuesday  and 
Thursday  will  be  open  to  the  public. 
Members  of  the  public  may  also  join  the 
tour  of  the  Lewisberry  adoption  center, 
but  will  have  to  arrange  their  own 
transportation  to  the  center.  Opportunity 
will  be  given  for  members  of  the  public 
to  make  oral  statements  to  the  Board, 
beginning  at  9:00  a.m.  on  Thursday.  July 
17.  Persons  wishing  to  make  statements 
should  notify  the  Bureau  of  Land 


Management,  either  by  mail  or 
telephone,  by  July  7,  so  that  time  can  be 
scheduled  for  their  presentations. 
Depending  on  the  number  of  speakers,  it 
may  be  necessary  to  limit  the  length  of 
each  presentation.  If  so,  speakers  will  be 
notified  of  the  limitation  prior  to  the 
meeting.  Speakers  should  address 
specific  wild  horse  and  burro  issues  and 
are  encouraged  to  submit  a  written  copy 
of  their  testimony  to  the  address  given 
above  or  bring  a  written  copy  to  the 
meeting.  Persons  unable  to  attend  the 
meeting  but  who  wish  to  provide 
testimony  may  submit  a  written 
statement  to  the  address  above. 
Additional  opportunities  for  public 
statements  will  be  provided  at  meetings 
to  be  held  in  the  West  later  in  the 
summer.  Times  and  locations  of  these 
meetings  will  be  determined  by  the 
Board  during  the  Washington.  DC 
meeting. 

Dated:  fune  5, 1986. 
Robert  F.  Burford, 

Director.  Bureau  of  Land  Management 
(FR  Doc.  86-13083  Filed  6-10-86;  8:45  amj 

BtUJNaCOOC  431»-«4-« 


[Serial  No.  1-21338] 

Idaho;  Order  Providing  for  Opening  of 
Public  Lands 

In  an  exchange  of  lands  made  under 
the  provisions  of  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2756,  43  U.S.C.  1716, 
the  following  lands  have  been 
reconveyed  to  the  United  States: 

Boise  Meridian,  Idalio 

T.  13  S.,  Rs.  20  and  21  E., 
Beginning  at  comer  No.  1  from  which  the 
west  V4  comer  Sec.  30,  T.  13  S.,  R.  21  E., 
bears  N.  0*11'  E,  6.07  chs.  distant. 
From  the  initial  point  by  metes  and  bounds: 
N.  28*43'  £..  48.13  chs  to  comer  No.  2; 
S.  75*07'  E.,  16.90  chs  to  comer  No.  3; 
S.  32*19*  W.,  64.45  chs  to  comer  No.  4; 
N.  59*19*  W..  5.88  chs  to  comer  No.  5: 
N.  59n9'  W..  651  chs  to  comer  Na  6; 
N.  28"H3'  E.,  11.71  chs  to  comer  Na  1. 

the  place  of  beginning. 
The  area  described  contains  88.88  acres  in 
Cassia  County. 

Upon  acceptance  of  title  to  such 
lands,  they  became  part  of  the  Sawtooth 
National  Forest  and  are  subject  to  all 
*the  laws,  rules,  and  regulations 
applicable  thereto. 

At  9:00  a.m.  on  July  9. 1986.  the  lands 
shall  be  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
national  forest  lands. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Forest  Supervisor. 
Sawtooth  National  Forest.  1525  Addison 
Avenue  East,  Twin  Falls,  Idaho  83301. 


Dated:  ]une  3. 1986. 
Charles ).  Haszier, 

Acting  State  Director. 

[FR  Doc.  86-13174  Filed  6-10-86;  8:45  am] 

WLLMQ  CODE  4310-OO-M 


[M-66965] 

Realty  Action— Exchange;  Montana 

agency:  Bureau  of  Land  Management — 
Lewistown  District  Office,  Interior. 

action:  Notice  of  Realty  Action  M- 
66965 — Exchange  of  public  and  private 
lands,  in  Phillips  County,  Montana. 

SUMMARY:  This  exchange  is  between  the 
United  States  of  America  and  Phillips 
County.  The  following  described  public 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C. 
1716: 

Principal  Meridian  Montana 

Tract  1— T.  25  N..  R.  24  E., 

Sec.  2a  NV4SWy4SEV4SEV«. 
Tract  2— T.  25  N.,  R.  25  E.. 

Sec.21,  N^NEy«NWy4NWy4.       • 
Tract  3— T.  30  N.,  R.  28  E., 

Sec.  21,  EV4SEWiSEy4. 
Tract  4— T.  30  N.,  R.  27  E.. 

Sec.  8,  SWV4NEy4.  SEy4NWV4. 
Tract  5— T.  35  N.,  R.  31  E.. 

Sec.  25.  NWy4NWy4. 
Tract  6— T.  35  N..  R.  29  E. 

Sec.  14.  NEy4NEy4. 

Aggregating  190.00  acres. 

In  exchange  for  these  lands,  the 
United  States  Government  will  acquire 
the  surface  estate  in  the  following 
described  private  land: 

Principal  Meridian  Montana 

T.  31  N.,  R.  34  E., 

Sec.  30,  Lots  1-2.  EViNWWi. 
T.  66  N..  R.  28  E., 

Sec  14.  NEy4NEy4. 

Aggregating  200.17  acres. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice  in  the  Federal 
Register,  parties  may  submit  comments 
of  the  Bureau  of  Land  Management,  at 
the  address  below.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  related  to  this  exchange, 
including  the  environmental  assessipent 
and  land  report  is  available  for  review 
at  the  Lewistown  District  Office.  Airport 
Road.  Lewistown.  Montana  59457. 
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SUPPLEMENTARY  INFORMATION:  The 

publication  of  this  notice  segregates 
public  lands  described  above  from 
settlement,  sale,  location  and  entry 
under  the  public  land  laws,  including  the 
mining  laws  but  not  from  exchange 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 

The  exchange  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  43 
U.S.C.  945. 

2.  The  reservation  to  the  United  States 
of  all  minerals  in  Tracts  1,  2.  and  6  being 
transferred  out  of  Federal  ownership. 
All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document  is 
available  for  review  at  this  BLM  Office. 

A  reservation  to  the  United  States  of 
oil  and  gas  in  Tracts  3.  4,  and  5  being 
transferred  out  of  Federal  ownership. 
Oil  and  gas  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document  is 
available  at  this  BLM  Office. 

3.  All  valid  existing  rights  (e.g.  rights- 
of-way.  easements,  and  leases  of 
record). 

4.  Value  equalization  of  $150.00  has 
been  waived  by  Phillips  County. 

5.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

6.  The  exchange  of  these  lands  will  be 
subject  to  all  valid  existing  rights  and 
reservations  of  record  including  the 
following  rights-of-way:  Triangle 
Telephone  Coop,  M-42864;  State 
Highway  Commission,  M-012134;  KN 
Energy.  Inc.,  M-58620  and  M-34079;  Big 
Flat  Electric.  Inc..  M-57527. 

This  exchange  is  consistent  with 
Bureau  of  Land  Management  policies 

.  and  planning  and  has  been  discussed 
with  local  officials.  The  public  interest 
will  be  served  by  completion  of  this 
exchange  as  we  will  bs  acquiring  tracts 
adjacent  to  existing  public  land  and  also 
a  wetland  area.  The  final  consummation 
of  this  proposed  exchange  is  dependent 
on  a  favorable  decision  of  the  U.S. 

-  District  Court  for  the  District  of 
Columbia  in  National  Wildlife 
Federation  v.  Robert  F.  Burford,  et  al. 
Civil  No.  85-2238  (D.D.C.). 


Dated:  {une  4, 1986. 
Glenn  W.  FreemaB, 

District  Manager. 

[FR  Doc.  86-13173  Filed  8-10-88;  845  am) 

BHJJNO  CODE  4S10-OM-M 


[AA-12843  and  AA-6699-B] 

iKIaska  Native  Claims  Selection, 
Shunragin  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971 
(ANCSA),  43  U.S.C.  1601, 1613(a),  will  be 
issued  to  Shumagin  Corporation  for  1.05 
acres.  The  lands  involved  are  in  the 
vicinity  of  Sand  Point.  Alaska,  within 
U.S.  Survey  No.  6415. 

A  notice  of  the  decision  will  be 
published  once  in  the  ALEUTIAN 
EAGLE  and  once  a  week  for  four  (4) 
consecutive  weeks  in  the  ANCHORAGE 
TIMES.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office. 
701  C  Street.  Box  13.  Anchorage.  Alaska 
99513.  ((907)  271-5960.) 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  July  11. 1986  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management. 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Helen  Burleson, 

Section  Chief.  Branch  of  ANCSA 

Adjudication. 

[FR  Doc.  86-13181  Filed  fr-10-86;  8:45  am) 

BILUNO  COOe  4310-TA-M 


Realty  Action— Exchange  CA- 
17755;  PubUc  Lands  In  Humboldt 
County  CA 

The  following  described  public  land 
has  been  determined  to  be  suitable  for 
disposal  under  the  provision  of  Pub.  L. 
91-476.  an  act  to  provide  for  the 
establishment  of  the  King  Range 
National  Conservation  Area  (84  Stat. 
1067).  and  Sec.  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2756). 


Humboldt  Meridian 

T.  2  S.,  R.  5  E.,  HEM  i 

Sec.  25:  SEV4SEy4.  "        .   ' 

T.  5  S.,  R.  5  E..  HEM 
Sec.6:SEy4SWy4: 
Sec.  7:  NEy4NWy4. 

Containing  120  acres  total. 

Kermit  Miller,  244  Orchard  Lane, 
Redway,  California  95560.  has  applied  to 
acquire  the  above  described  lands  in 
exchange  for  the  following  described 
privately  owned  lands: 
T.  4  S.,  R.  1  E..  HEM 

Sec.  9:  Lots  3  and  4.  E'ASWy4. 

Containing  159.52  acres  total. 

A  mineral  evaluation  has  been 
requested  on  the  public  land.  If  any 
minerals  are  identified,  a  reservation  of 
identified  minerals  will  be  made  to  the 
United  States.  If  no  minerals  are 
identified,  the  mineral  estate  of  the 
public  lands  will  be  conveyed  with  the 
surface.  The  mineral  estate  of  the 
privately  owned  lands  will  be  conveyed 
with  the  surface. 

The  publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
applied  for  public  lands  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws,  for 
a  period  of  two  years.  The  exchange  is 
expected  to  be  consummated  before  the 
end  of  that  period. 

There  will  be  reserved  to  the  United 
States  in  the  applied  for  lands,  a  right- 
of-way  thereon  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  (43  U.S.C  945). 

The  purpose  of  this  exchange  is  to 
acquire  non-Federal  lands  within  the 
King  Range  National  Conservation  Area 
and  to  consolidate  public  land 
ownership  for  more  effective 
management  in  the  Scattered  Blocks 
Planning  Unit.  This  exchange  is  in 
conformance  with  Bureau  planning  and 
in  the  public  interest. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
analysis  and  the  record  of  non-Federal 
participation,  is  available  for  review  at 
the  Areata  Area  Office,  BLM,  1125  16th 
Street,  P.O.  Box  1112,  Areata.  California 
95521. 

For  a  period  of  45  days  from  the  first 
publication  of  this  notice  interested 
parties  may  submit  comments  to  the 
California  State  Director,  Bureau  of 
Land  Management,  Rm  E-2841  Federal 
Office  Building,  2800  Cottage  Way, 
Sacramento,  California  95825.  Any 
adverse  comments  will  be  evaluated  by 
the  California  State  Director,  who  may 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  a  vacation  or  modification 
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this  realty  action  will  become  the  final 

determination  of  the  Bureau. 

Van  W.  Manning. 

Ukiah  District  Manager.  Bureau  of  Land 

Management. 

|FR  Doc.  88-13169  Filed  6-10-86;  8:45  ami 

BUXMOCOOE  4310-«4-M 


National  Park  Service 

Upper  Delaware  Citizens  Advisory 
Council;  meeting 

agency:  National  Parle  Service;  Upper 
Delaware  Citizens  Advisory  Council. 
)kCTlON:  Notice  of  Meeting. 

summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 

date:  June  27. 1986,  7:00  p.m. 

Inclement  Weather  Reschedule  Date: 
July  la  1986* 

ADDRESS:  Town  of  Tusten  Hall. 
Narrowsburg,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  T.  Hutzky.  Superintendent.  Upper 
Delaware  Scenic  and  Recreational 
River,  Drawer  C,  Narrowsburg.  NY 
12764-0159.  (717)  729-8251. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978,  Pub.  L.  95-625. 
16  U.S.C.  1274  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  of  a 
management  plan  and  on  programs 
which  relate  to  land  and  water  use  in 
the  Upper  Delaware  region.  The  agenda 
for  the  meeting  will  include  continued 
discussion  of  the  management  planning 
process  and  River  flows  issue.  The 
meeting  will  be  open  to  the  public. 

Any  member  of  the  public  may  file 
with  the  council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council. 
P.O.  Box  84,  Narrowsburg.  N.Y.  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting  at  the  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  River.  River  Road,  1% 


miles  North  of  Narrowsburg.  N.Y.. 
Damascus  Township.  Pennsylvania. 

Dated:  |une  2. 1986. 
|anws  W.  Coleman,  )r.. 

Regional  Director.  Mid- Atlantic  Region. 

|FR  Doc.  86-13204  Filed  6-10-«6;  8:45  am) 

MLUNQ  COOC  4310-70-11 


•Announcements  of  cancellation  due  to  inclement 
weather  will  be  made  by  radio  stations  WDNH, 
WDLC.  WSUU  and  WVOS. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Housing  Guaranty  Program; 
Investment  Opportunity;  Tunisia 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  a  loan  for  Tunisia  as  part  of 
A.I.D.'s  development  assistance 
program.  The  proceeds  of  this  loan  will 
be  used  to  finance  shelter  projects  for 
low  income  families  in  Tunisia.  The 
name  and  address  of.the  representative 
of  the  Borrower  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Tunisia 

Project:  664-HG-004B-$10,000,000. 

Attention:  Mr.  Fredj  Abdelmajid. 
Directeur  des  Finances  Exterieures. 
Banque  Centrale  de  Tunisie.  5,  Place  de 
la  Monnaie,  Tunis.  Tunisia. 

Telephone:  340-588  or  254-000.  651- 
324,  651-325.  Telex:  15375. 13308. 13309. 
13310, 13311. 

Interested  investors  should  telegram 
their  bids  to  the  Borrower's 
representative  on  June  24, 1986  but  no 
later  than  12:00  noon  New  York  Time. 
Bids  should  be  open  at  least  48  hours. 
Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following 
addresses: 

Mr.  David  Olinger.  Assistant  Director/ 

Near  East.  RHUDO/Tunis.  USAID/ 

Tunis,  c/o  American  Embassy.  Tunis. 

Tunisia 
Telex:  14182  USAIDTUNIS  Tunis, 

Tunisia 
Michael  G.  Kitay.  Agency  for 

International  Development,  GC/PRE. 

Room  3208  N.S..  Washington,  DC 

20523 
Telex  No.:  892703  AID  WSA.  Telefax 

No:  202/647-6901 

Each  proposal  should  consider  the 
following  terms: 

(a)  Amount:  U.S.  $10.0  million. 

(b)  Term:  Up  to  30  years. 

(c)  Grace  Period  on  Principal:  10 
years,  with  gradual  amortization  of 
principal  after  grace  period. 

(d)  Interest  Rate:  Fixed  interest  rate. 

(e)  Draw  Down:  Proceeds  from 


borrowing  should  be  disbursed  to 
Borrower  at  closing. 

(f)  Prepayment:  Proposals  allowing 
the  possibility  of  prepayment  shall  be 
explicit. 

(g)  Investment  Expense:  Borrower  has 
agreed  to  pay  for  all  investment 
expenses,  fees,  and  costs  at  closing  from 
the  proceeds  of  the  loan.  All  such  costs, 
fees,  and  commissions  shall  be  clearly 
specified  in  each  proposal. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
The  lender  and  A.I.D.  shall  enter  into  a 
Contract  of  Guaranty,  covering  the  loan. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.I.D. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from:  Director,  Office  of 
Housing  and  Urban  Programs,  Agency 
for  International  Development,  Room 
3208  N.S..  Washington,  DC  20523. 
Telephone:  (202)  647-9082. 

Dated:  |une  6. 1966. 
Mario  Pita, 

Deputy  Director.  Office  of  Housing  and  Urban 
Programs. 
|FR  Doc.  88-13218  Filed  6-10-86:  8:45ain) 

BRiJNQ  CODE  tllO-OI-M 


(Investigation  No.  337-TA-226] 

Certain  Mass  Spectrometers  and 
Components  Thereof,  Review  of  Initial 
Determination 

AGENCY:  U.S.  International  Trade 

Commission. 

summary:  Commission  determination  to 

review  initial  determination. 

action:  Nptice  is  hereby  given  that  the 
Commission  has  determined  to  review 
the  administrative  law  judges  initial 
determination  (ID)  (Order  No.  4) 
granting  a  joint  motion  to  terminate  the 
investigation  filed  by  complainant 
Finnigan  Corporation  and  S.N.  Nermag 
and  Delsi.  Inc.,  the  respondents 
remaining  in  the  investigation,  and  to 
request  that  the  parties  file  briefs  with 
the  Commission  on  certain  issues. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  Bardos,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Conunission,  telephone  202-523- 
0375. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's 
disposition  of  this  matter  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  19  CFR  210.55  and 
210.56.  On  May  2. 1986.  the  presiding 
administrative  law  judge  (ALj)  issued  an 
ID  granting  the  joint  motion  to  terminate 
the  investigation  filed  by  the  parties 
remaining  in  the  investigation.  No 
petitions  for  review  of  the  ID  were  filed 
and  no  Government  agency  or  public 
comments  were  received  with  respect  to 
the  ID. 

The  Commission  has  determined  to 
review  the  ID  on  the  ground  that  the 
determination  is  one  affecting 
Commission  policy.  Administrative 
Order  86-03  remanded  the  investigation 
to  the  ALJ  for  the  purpose  of  obtaining 
additional  findings  of  fact  and 
conclusions  of  law  on  the  questions  of 
whether,  and  on  what  terms,  there  was 
a  meeting  of  minds  among  the 
complainant  and  the  respondents  on 
December  24. 1985.  when  they  signed  the 
consent  order  agreement.  The  ALJ's  ID 
(Order  No.  4)  sufficiently  answered  the 
question  of  whether  a  meeting  of  minds 
existed.  The  ID  did  not.  however, 
answer  the  second  question  of  what 
terms  formed  the  basis  of  the  meeting  of 
minds,  but  instead  approved  the  parties' 
attempt  to  interpret  those  terms  by 
altering  the  language  of  the  consent 
order.  Therefore,  the  Commission 
determines  to  review  the  ID  with  respect 
to  the  following  issues: 

(1)  Whether  or  not,  in  light  of  the  fact 
that  the  ALJ  determined  in  the  ID  that 
there  was  a  meeting  of  the  minds  among 
the  parties  on  the  consent  order 


agreement,  the  consent  order  agreement 
signed  on  December  24, 1985,  is  still  a 
valid  agreement  among  the  parties. 

(2)  Whether  or  not  the  proposed 
consent  order  referred  to  in  the  ID  is 
contrary  to  law  or  the  public  interest 
because  it  covers  products  defined 
without  reference  to  the  patent  involved 
in  this  investigation,  and  is  therefore 
arguably  broader  than  the  notice  of 
investigation,  which  refers  to  articles 
covered  by  the  patent. 

(3)  Whether  or  not  the  last  sentence  of 
paragraph  7  of  the  consent  order 
agreement,  as  originally  and  currently 
worded,  is  contrary  to  law,  in  view  of 
the  fact  that  the  existence  of  the 
licensing  agreement  arguably  precludes 
complainant  from  bringing  an  action  for 
infringement  while  the  licensing 
agreement  is  in  force. 

The  parties  are  requested  to  submit 
briefs  on  these  issues.  Persons 
submitting  briefs  must  file  an  original 
and  fourteen  (14)  true  copies  thereof 
with  the  Office  of  the  Secretary  no  later 
than  Jime  17, 1986.  Briefs  shall  consist  of 
no  more  than  twenty  (20)  pages  of 
textual  material,  double-spaced,  on 
paper  measuring  6Vt  x  11  inches.  Any 
party  may.  prior  to  June  17, 1986.  submit 
a  written  request  for  a  hearing  to 
present  oral  argument  before  the 
Commission. 

Copies  of  the  nonconfidential  version 
of  the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  D.C.  20436. 
telephone  202-523-0161.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  June  4, 1986. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  88-13215  Filed  6-10-86:  8:45  am| 
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Report  to  the  President  on 
Investigation  No.  TA-201-58;  Certain 
Metal  Castings 

June  2, 1986. 

Determinations 

On  the  basis  of  the  information 
developed  in  the  subject  investigation, 
the  Commission  has  determined  that  the 
following  metal  castings,  whether  or  not 


advanced  beyond  cleaning,  and  whether 
or  not  machined  beyond  the  removal  of 
fins,  gates,  sprues,  and  risers  or  to 
permit  location  in  finishing  machinery, 
are  not  being  imported  into  the  United 
States  in  such  increased  quantities  as  to 
be  a  substantial  cause  of  serious  injury, 
or  the  threat  thereof,  to  the  domestic 
industries  producing  articles  like  or 
directly  competitive  with  the  imported 
articles:' 

Iron  castings  and  ductile  iron  castings: 

Construction  castings,  specifically, 
manhole  covers,  rings,  and  frames,  catch 
basin  grates  and  frames,  cleanout  covers  and 
frames,  and  valve,  service,  and  meter  boxes, 
provided,  for  in  items  657.09.  657.10,  and 
657.25  of  the  Tariff  Schedules  of  the  United 
States  (TSUS); 

Pressure  pipe  fittings  for  water  mains, 
provided  for  in  TSUS  items  610.62,  610.63. 
610.70,  610.71.  610.74,  and  610.82; 

Housings  for  compressors,  provided  for  in 
TSUS  item  661.10;  and 

Brake  drums  and  rotors,  provided  for  in 
TSUS  items  692.32  and  692.33. 

Steel  castings: 

Pacts  of  valves,  including  the  bodies  (or 
"shells"),  bonnets,  stems,  wedges,  handles, 
and  seat  rings,  provided  for  in  TSUS  items 
680.17.  680.25.  and  680.27;  and 

Parts  for  construction  equipment,  tractors, 
and  trucks,  specifically: 

Axle  parts,  including  housings  and 
spindles,  for  off-highway  heavy  construction 
vehicles,  provided  for  in  TSUS  item  664.08; 

Levers  for  front  end  loaders  and  crawler 
tractors,  provided  for  in  TSUS  item  664.08; 

Drive  sprockets  for  track-laying 
construction  machinery  and  track-laying 
tractors,  provided  for  in  TSUS  items  664.08. 

692.34.  and  692.35: 

Beam  hanger  brackets  for  class  6,  7.  and  8 
on-highway  trucks,  provided  for  in  TSUS 
items  692.32  and  692.33:  and 

Sockets  and  suspension  brackets  for  5-ton 
military  trucks,  provided  for  in  TSUS  item 
692.32. 

Bronze  castings: 

Ship  propellers,  provided  for  in  TSUS  items 

657.35,  678.50,  and  696.15. 

Background 

The  Commission  instituted  the 
investigation.  No.  TA-201-58,  under 
section  201(b)(1)  of  the  Trade  Act  of 
1974  (19  U.S.C.  2251(b)(1)).  in  order  to 


'  Chairman  Stem  determined  that  cest-steel  tjeam 
hanger  brackets  and  sockets  and  suspension 
brackets  are  being  imported  into  the  United  Stales  ^ 
in  such  increased  quantities  as  to  l>e  a  substantial 
cause  of  serious  injury,  or  the  threat  thereof,  to  the 
domestic  industries  producing  articles  like  or 
directly  competitive  with  the  imported  articles. 
Commissioner  Eckes  determined  that  casl-steeL 
parts  of  valves  are  t>eing  imported  into  the  United 
States  in  such  increased  quantities  as  to  be  a 
substantial  cause  of  serious  in|ury  to  the  domestic 
industry  producing  an  article  like  or  directly 
competitive  with  the  imported  article. 
Commissioner  Rohr  did  not  participate  with  respect 
to  cast-iron  brake  drums  and  rotors  or  cast-steel 
beam  hanger  brackets. 


IM  I 
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determine  whether  certain  metal 
castings  are  l)eing  imported  into  the 
United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury,  or  the  threat  thereof,  to 
the  domestic  industries  producing 
articles  like  or  directly  competitive  with 
the  imported  articles.  The  investigation 
was  instituted  following  receipt  of  a 
petition  on  December  2, 1985,  as 
amended  on  December  12  and 
December  18, 1985.  from  the  Cast  Metals 
Federation. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  January 
2, 1986  (51  FR  130).  The  hearing  was  held 
in  Washington,  DC,  on  March  18-19. 
1986.  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in_ 
person  or  by  counsel. 

This  report  is  being  furnished  to  the 
President  in  accorance  with  section 
201(d)(1)  of  the  Trade  Act  of  1974.  The 
information  in  the  report  was  obtained 
from  responses  to  Commission 
questionnaires,  fieldwork  and 
interviews  by  members  of  the 
Commission's  6taff,  other  agencies, 
information  presented  at  the  public 
hearing,  briefs  submitted  by  interested 
parties,  the  Commission's  files,  and 
other  sources. 

The  Commission  transmitted  its 
determinations  in  this  investigation  to 
the  President  on  June  2, 1986.  The 
Commission's  public  report.  Certain 
Metal  Castings  (investigation  No.  TA- 
201-58,  USITC  Publication  1849.  June 
1986),  contains  the  views  of  the 
Commissioners  and  information 
developed  during  the  investigation. 
Copies  may  be  obtained  by  calling  202- 
523-5178  or  from  the  United  States 
International  Trade  Commission,  Office 
of  the  Secretary.  701  E  Street,  NW.. 
Washington,  DC  20436. 

Issued:  lune  2. 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

IFR  Doc.  86-13210  Filed  6-10-86;  8:45  am) 
BiujNG  CODE  vnty-n-m 

(Investigation  No.  337-TA-2291 

Certain  Nut  Jewelry  and  Parts  Ttiereof; 
Commission  Decision  Not  to  Review 
Initial  Determination  Granting  Motion 
for  Summary  Determination 

agency:  U.S.  International  Trade 
Commission. 


ACTION:  Nonreview  of  an  initial 
determination  granting  a-motion  for 
summary  determination  of  no  violation 
of  section  337  of  the  Tariff  Act  of  1930  as 
to  one  respondent. 

summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  administration  law  judge's 
initial  determination  (ID)  granting  the 
motion  of  respondent  Paul's  Imports  for 
summary  determination  that  it  has  not 
violated  section  337  of  the  Tariff  Act  of 
1930  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randi  S.  Field.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0261. 

SUPPLEMENTARY  INFORMATION:  The 

authority  for  the  Commission's 
disposition  of  this  matter  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  in  §  210.53)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.53).  On  March  4, 
1986.  respondent  Paul's  Imports  moved 
for  summary  determination  to  terminate 
the  investigation  as  to  it  because  it 
allegedly  had  not  violated  section  337. 
The  complainant  did  not  oppose  this 
motion,  and  the  motion  was  supported 
by  the  Commission  investigative 
attorney.  After  initially  denying  the 
motion,  the  presiding  administrative  law 
judge,  on  reconsideration,  issued  an  ID 
granting  the  motion  for  summary 
determination.  No  petitions  for  review 
or  comments  from  Government  agencies 
or  the  public  were  received. 

Copies  of  the  administrative  law 
judge's  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW.. 
Washington.  DC  20436,  telephone  202- 
523-0161.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002. 

Issued:  |une  5. 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.  86-13212  Filed  6-10-86:  8:45  am] 
BILUNG  CODE  7020-02-M 


[Investigation  No.  337-TA-2361 

Certain  Portable  Bag  Sewing  Machines 

and  Parts  Thereof;  Commission 

Decisioo 

agency:  U.S.  International  Trade 

Commission. 

action:  Nonreview  of  initial       "^ 
determination  granting  sfipulated 
motion  for  termination  of  the 
investigafion  of  the  basis  of  a  settlement 
agreement.  Review  of  initial 
determination  granting  stipulated 
motion  for  summary  determination  on 
the  issue  of  injury  to  the  domestic 
industry  and  determination  to  vacate 
this  initial  determination  as  moot. 

summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  initial  determination  (ID)  of 
the  presiding  administrative  law  judge 
(ALJ)  granting  a  stipulated  motion  for 
termination  of  the  investigation  in  its 
entirety  on  the  basis  of  a  settlement 
agreement.  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
review  an  ID  of  the  AL]  granting  a 
stipulated  motion  for  summary 
determination  on  the  issue  of  injury  to 
the  domestic  industry  and  has  further 
determined  to  vacate  this  ID  as  moot. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randi  S.  Field,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0261. 

SUPPLEMENTARY  INFORMATION:  On 
March  24, 1986,  complainant  Axia 
Incorporated  filed  a  stipulated  motion 
(Motion  No.  236-12)  for  summary 
determination  that  there  is  injury  to  the 
domestic  industry.  The  complainant 
filed  a  supplement  to  its  motion  on  April 
2, 1986.  On  April  10, 1986,  the  presiding 
AL)  determined  that  there  are  no 
genuine  issues  of  material  fact  that 
preclude  summary  determination  on  the 
issue  of  injury  to  the  domestic  industry, 
and  he  issued  an  initial  determination 
(Order  No.  13)  granting  the 
complainant's  stipulated  motion  for 
summary  determination.  No  petitions  for 
review  or  government  agency  comments 
were  received. 

On  April  18, 1986,  complainant  Axia, 
Inc.  (Axia)  and  all  respondents  filed  a 
stipulated  motion  (Motion  No.  236-15) 
for  termination  of  the  investigation  on 
the  basis  of  a  settlement  agreement 
entered  into  between  Axia  and 
respondent  American-Newlong.  Inc.  On 
May  2. 1986,  the  presiding  AL]  issued  an 
initial  determination  (Order  No.  16) 
granting  the  motion.  No  petitions  for 
review  of  the  ID  or  Government  agency 
or  public  comments  have  been  received. 


On  May  12^1986,  the  Commission 
determined  to  extend  the  period  of  time 
in  which  to  decide  whether  to  review 
Order  No.  13  so  that  the  time  frame 
became  coextensive  with  the  deadline 
for  reviewing  Order  No.  16.  51  FR  18672 
(May  21, 1986). 

These  actions  are  taken  under 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  §  210.53  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.51,  210.53). 

Copies  of  the  presiding  AL)'s  IDs  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  DC  20436.  telephone  202- 
523-0161.  Hearing-impaired  individuals 
are  advised  that  information  on  these 
matters  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
724-0002. 

By  order  of  the  Commission. 

Issued:  June  5, 1986. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  86-13214  Filed  6-10-86;  8:45  am) 

BtUJMG  CODE  TDlO-m-tl 

I  Investigation  No.  337-TA-241  ] 

Certain  Prefabricated  Bow  Forms; 
Initial  Determination  Terminating 
Respondent  on  tt>e  Basis  of 
Settlement  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
McGinley  Mills,  Inc. 


SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  Jime  3, 1986. 


Copies  of  the  initial  detemrination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
conoection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  D.C.  20436. 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street  NW.. 
Washington.  D.C.  20436.  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  lune  3, 1986. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  86-13208  Filed  6-10-86:  8:45  am] 

aiLUNO  COOC  703IM>2-M 


( Investigation  No.  337-TA-231  ] 

Certain  Soft  Sculpture  Dolls  Popularly 
Known  as  "Cabbage  Patch  Kids," 
Related  Literature  and  Packaging 
Therefor;  Initial  Determination 
Terminating  Resfxwident  on  the  Basis 
of  Settlement  Agreement 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice  is  hereby  given  that  the 

Commission  has  received  an  initial 

determination  from  the  presiding  officer 

in  the  above-captioned  investigation 

terminating  the  following  respondent  on 


the  basis  of  a  settlement  agreement 
Calia,  Inc.  (Calia). 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  June  2. 1986. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary*  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street  NW.. 
Washington,  DC  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register,  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Ruby  J,  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  June  2. 1986. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  86-13205  Filed  6-10-86:  8:45  am) 

BIUJNO  COOC  70I0-0I-II 
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(mvMUgation  No.  731-TA-270  (Final)] 

64K  Dynamic  Random  Acc«ss  Ntamory 
Componants  (64K  ORAM'a)  From 
Japan 

Detenraaation 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines.*  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b)),  that  an  industry  in 
the  United  Stales  is  materially  injured 
by  reason  of  imports  from  Japan  of  64K 
dynamic  random  access  memory 
components  (MK  DRAM's)  of  the  N- 
channel  metal  oxide  semiconductor 
type,  provided  for  in  item  687.74  of  the 
Tariff  Schedules  of  the  United  States, 
which  have  been  found  by  the 
Department  of  Commerce  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  December  11. 

1985,  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  84K  DRAM's 
from  Japan  were  being  sold  at  LTFV 
within  the  meaning  of  section  731  of  the 
Act  (19  U.S.C.  1673).  Notice  of  the 
institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of  January 
30, 1988  (51  FR  3860).  The  hearinjg  was 
held  in  Washington.  DC  on  April  3a 

1986.  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  June  6. 1986. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  1862 
(June  1988).  entitled  "64K  Dynamic 
Random  Access  Memory  Components 
from  Japan:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-270  (Final)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  investigation." 

By  Order  of  the  Commission. 

Issued:  )une  8. 1986. 
Kenneth  R.  Mason. 
Secretary. 
(FR  Doc.  86-13206  Filed  6-10-86;  8:45  amj 

BIUJNQ  CODE  7D20-<»-M 


INTERNATIOMM.  TRADE 
COMMISSION 

[kivasligation  No.  731-TA-Z7S  (FkMl)) 

Oil  Country  Tubular  Goods  From 
Argentina 

agency:  United  States  International 
Trade  Commission. 

actk>n:  Termination  of  Investigation. 

summary:  On  May  30. 1986.  the  U.S. 
Department  of  Commerce  notified  the 
Commission  of  a  negative  final 
determination  of  sales  at  less  than  fair 
value  in  connection  with  the  subject 
investigation.  Accordingly,  pursuant  to 
5  207.20(b)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
207.20(b)).  the  antidumping  investigation 
concerning  oil  country  tubular  goods 
from  Argentina  (investigation  No.  731- 
TA-275  (Final))  is  terminated. 

EFFECTIVE  DATE:  May  30. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  Woodings  (202-523-0282). 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Authority:  This  investigation  is  being 
terminated  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  section  201.10  of  the 
Commissions  rules  (19  CFR  201.10). 

By  order  of  the  Commission. 

Issued:  ]une  6. 1986. 
Kenneth  R.  Mason. 
Secretary. 
(FR  Doc.  86-13207  Filed  6-10-86;  8:45  am) 

•lUJNGCOOC  7020-02-M 


(Investigations  Nos.  701-TA-255  (Rnal)  and 
731-TA-276-2r7  (F»nal)l 

Oil  Country  Tubular  Goods  From 
Canada  and  Taiwan 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,'  pursuant  to 


section  705(bl  of  the  Tariff  Ad  of  1930 
(19  U.S.C.  1671d(b)).  that  an  industry  in 
the  United  Stales  is  materially  injured 
by  reason  of  imports  from  Canada  of  oil 
country  tubular  goods,'  provided  for  in 
items  810.32.  610.37,  810.39, 610.40, 

610.42,  610.43.  610.49.  and  610.52  of  the 
Tariff  Schedules  of  the  United  States, 
which  have  been  found  by  the 
Department  of  Commerce  to  be 
subsidized  by  the  Government  of 
Canada. 

Further,  the  Commission  determines.^ 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673d(b)).  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Canada  and  Taiwan  of  oil  country 
tubular  goods,'  provided  for  in  items 
610.32,  610.37,  610.39.  610.40.  610.42. 

610.43.  610.49.  and  610.52  of  the  Tariff 
Schedules  of  the  United  States,  which 
have  been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  December  30, 
1985,  following  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  oil  country 
tubular  goods  from  Canada  were  being 
subsidized  within  the  meaning  of  section 
701  of  the  Act  (19  U.S.C.  1671)  and  that 
imports  of  oil  country  tubular  goods 
from  Canada  and  Taiwan  were  being 
sold  at  LTFV  within  the  meaning  of 
section  731  of  the  Act  (19  U.S.C.  1673). 
Notices  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notices  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notices  in  the  Federal 
Register  of  January  24. 1986  (51  FR  3270) 
and  of  March  19. 1986  (51  FR  9540).  The 
hearing  was  held  in  Washington.  DC.  on 
May  8. 1986.  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  June  2, 
1986.  The  views  of  the  Commission  are 


IM  I 


■  The  reoord  i«  deniwd  in  {  207 .2(i)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (18 
CFR  207.2(i)). 

'  Vice  Chairman  Liebeler  and  Commissioner 
Brvinsdale  dissenting. 


■  The  record  is  defined  in  }  207.2(i)  of  the 
Commission's  Rules  of  Practice^nd  Procedure  |19 
CFR  207.2(1)). 

»  Vice  Chairman  Liebeler  and  Commissioner 
Brunsdale  determine  that  an  industry  m  the  United 
Stales  is  not  materially  ininred  or  threatened  with 
material  injury  by  reason  of  imports  From  Canada 
which  are  being  subsidized,  or  by  reason  of  imports 
from  Canada  and  Taiwan  which  are  t>eing  told  in 
the  United  States  at  LTFV. 


'  For  purposes  of  these  investigations,  the  term 
"oil  country  tubular  goods"  includes  drill  pipe, 
casing,  and  tubing  for  drilling  oil  or  gas  wells,  of 
carbon  or  alloy  steel,  wiielher  such  articles  are 
welded  or  seamless,  whether  finished  or  unfinished, 
and  whether  or  not  meeting  American  l>etroleum 
Institute  (API)  speciricationa.  provided  for  in  items 
610.3Z  810.37,  610.3a  610.40.  610.42.  610.43.  610.49. 
and  610.52  of  the  Tariff  Schedules  of  the  United 
States. 


contained  in  USITC  Publication  1865 
(June  1986),  entitled  "Oil  Country 
Tubular  Goods  from  Canada  and 
Taiwan:  Determinations  of  the 
Commission  in  Investigations  Nos.  701- 
TA-255  (Final)  and  731-TA-276  and  277 
(Final)  Under  the  Tariff  Act  of  1930, 
Together  With  the  Information  Obtained 
in  the  Investigations." 

Issued:  June  2. 1986. 

By  Order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

|FR  Doc.  86-13209  Filed  6-10-86;  8:45  am) 
BILUNG  COOE  7020-02-M 


(Investigation  No.  337-TA-234] 

Certain  Upper  Body  Protector 
Apparatus  for  Use  in  Motosports: 
Initial  Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  office 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Sinisalo.  USA  Corporation  (Sinisalo). 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  June  6, 1986. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW.,  Washington.  D.C.  20436. 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contactng  the  Commission's 
TDD  terminal  on  202-724-0002. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondent.  The  original 
and  14  copies  of  all  such  comments  must 


be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street,  NW.. 
Washington.  DC.  20436,  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  June  6, 1986. 
Kenneth  R.  Mason. 
Secretary. 
|FR  Doc.  86-13213  Filed  6-10-66:  8:45  am) 

SILLING  COOC  7020-02-M 

(Investigation  No.  337-TA-83  (Advisory 
Opinion  Proceeding)] 

Certain  Window  Shades  and 
Components  Thereof;  Denial  of 
Petition  for  Reconsideration 

agency:  U.S.  International  Trade 

Commission. 

action:  Denial  of  a  petition  for 

reconsideration  of  an  advisory  opinion 

in  the  above-captioned  investigation. 

FOR  FURTHER  INFORMATION  CONTACr. 

Jack  Simmons,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  701  E  Street  NW., 
Washington,  DC  20436.  telephone  202- 
523-0494. 

SUPPLEMENTAAy  informa'HON:  On  April 
11, 1986,  the  Commission  issued  an 
advisory  opinion  in  the  above- 
referenced  investigation  in  which  it 
found  that  window  shades  that  McCrory 
Corp.  sought  to  import  are  not  included 
within  the  scope  of  the  exclusion  order 
issued  at  the  conclusion  of  the 
investigation  Newell  Co..  complai.nant 
before  the  Commission  in  the  underiying 
investigation,  has  filed  a  petition  for 
reconsideration  of  that  advisory  opinion 

The  petition  for  reconsideration  has 
been  denied  because  it  does  not  raise  a 
question  regarding  the  Commission 
determination  or  an  action  to  be  taken 
thereunder  that  the  petitioner  had  no 
other  opportunity  to  address,  as 
required  by  our  rules.  19  CFR  210.60. 

Copies  of  the  Commission's  action 
and  order  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 


investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  D.C.  20436,  telephone  202- 
523-0161.  Hearing  impaired  individuals 
may  obtain  information  on  this  matter 
by  contacting  the  Commission's  TDD 
terminal  at  202-724-0002. 

By  order  of  the  Commission. 

Issued:  |une  3, 1986. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  86-13211  Filed  6-10-86;  8:45  am) 

BHXING  COOE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

t 

[Docket  No.  AB-18;  Sut>-84X] 

The  Chesapeake  and  Ohio  Railroad 
Co— Exemption— Discontinuance  of 
Service  in  Floyd  County,  KY 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  el  seq.,  the  discontinuance  of 
service  by  The  Chesapeake  and  Ohio 
Railway  Company  of  8.80  miles  of  track 
on  its  Long  Fork  Subdivision  in  Floyd 
County,  KY,  subject  to  standard  labor 
protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  July  11. 1986.  Petitions  to  stay  must 
be  filed  by  June  23, 1986.  Petitions  for 
reconsideration  must  be  filed  by  July  1, 
1986. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-18  (Sub-No.  84X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Conmiission.  Washington.  DC  20423 

(2)  Petitioner's  representative:  Lawrence 
H.  Richmond,  100  North  Charles 
Street,  Baltimore,  MD  21201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Shaw,  Jr..  (202)  275-7245. 
SUPPt^MENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to:  T.S. 
InfoSystems.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  or  call  289-4357 
(DC.  Metropolitan  area)  or  toll  free  (800) 
424-5403. 
Decided  June  4. 1986. 
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By  the  Commission,  Cbainnaii  Gradisoa, 
Vice  Chairman  Simmons.  Commissioners 
Sterrett,  Andru,  and  Lamboley. 
NoraU  R.  McCee, 
Acting  Secretary. 
|FR  Doc.  86-13127  Filed  6-10-86;  &45  am) 

BHJJNQCOOC  703Srai-M 

(Dock«t  No.  AB-S  (Sub-No.  56)] 

Missouri  Pacific  Railroad  Co.; 
Abandonment  in  Atchison,  Jackson, 
Nemaha,  and  Marshall  Counties,  KS 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Missouri  PaciHc  Railroad  Company 
to  abandon  its  66-mile  line  between 
Pameil  (milepost  337.8)  and  Vliets 
(milepost  403.8).  in  Atchison.  Jackson. 
Nemaha,  and  Marshall  Counties.  KS. 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that;  (1)  A 
nnanciaily  responsible  person  has 
offered  assistance-(through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued:  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  Hnancial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  notice.  The  following 
notation  must  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27(b). 

Decided:  June  6, 1986. 

By  ihe  Commission,  Division  2. 
Commissioners  Andre,  Gradison.  and 
Simmons.  Commissioner  Simmons 
commented  with  a  separate  expression. 
Noreta  R.  McCae, 
Acting  Secretary. 
|FR  Doc.  86-13301  Filed  6-10-86: 8:45  amj 

BILLING  CODE  70a»-ei-ll 


IDocket  No.  AB-14  (Sub-5)) 

Northwestern  Pacific  Railroad  Co. 
Abandonment— in  Sonoma  County, 
CA;  Findings 

The  Commission  has  issued  a 
certificate  and  decision  authorizing 
Northwestern  Pacific  Railroad  Company 
to  abandon  its  3.87-mile  line  of  railroad 
between  Schellville  (milepost  40.38)  and 
Sebastiani  (milepost  44.25)  in  Sonoma 
County.  CA.  The  abandonment 


certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  Hnds  that;  (1)  a 
financially  responsible  person  has 
ofl'ered  assistance  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued:  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  must  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  Rail 
Section,  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

By  the  Commission.  Division  1. 
Commissioners  Sterrett,  Gradison,  and 
Lamboley.  Commissioner  Lamboley  dissented 
with  a  separate  expression. 
Noreta  R.  McGee, 
Acting  Secretary. 
[FR  Doc.  86-13128  Filed  6-10-86;  8.45  am] 

MLLHra  COOE  7035- 10-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

National  Cooperative  Research 
Notifications;  Corporation  for  Open 
Systems  International 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  Pub. 
L.  No.  98-462  (the  "Act"),  the 
Corporation  for  Open  Systems 
International  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture,  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  to  the  venture  and  the 
general  areas  of  planned  activities  are 
given  below. 

The  parties  to  the  venture  are: 

Amdahl  Corporation.  1237  East  Arques 

Avenue,  Building  03 — Main  Lobby. 

Sunnyvale.  CA  94066 
Apollo  Computer.  Inc..  MS  CHF-02-RD.  270 

Billerica  Road.  Chelmsford.  MA  01824 
Apple  Computer,  inc  20&25  Mariani  Avenue. 

MX/23FF.  Cupertino.  CA  95014 


AT4T.  Inc.  Room  3|-808A.  Crawfords  Comer 

Road.  Hofandel,  N)  07733 
Bechtel  Power  Corporation,  SO  Beale  Street, 

San  Francisco,  CA  94119 
Bell  Communications  Research.  290  West  ML 

Pleasant  Avenue,  Livingston,  NJ  07039 
Boeing  Computer  Services,  M/S  7A-49,  P.O. 

Box  24346,  Seattle.  WA  98124 
Bridge  Communications,  Inc..  2081  Stierlin 

Road,  Mountain  View  CA  94043 
Burroughs  Corporation.  One  Burroughs  Place. 

Detroit.  MI  48232 
Citicorp  Technology  Office,  3100  Ocean  Park 

Blvd.,  Santa  Monica,  CA  90405 
Concurrent  Computer  Corp..  106  Apple  Street, 

Tinlon  Falls,  N)  07724 
Control  Data  Corporation,  6100 — 34th  Avenue 

South,  Box  0,  Minneapolis,  MN  55440 
Convergent  Technologies,  2700  North  1st 

Street,  San  Jose,  CA  95150-6685 
Dart  &  Kraft,  Inc.,  2211  Sanders  Road, 

Northbrook.  IL  60062 
Data  General  Corp.,  4400  Computer  Drive. 

Westboro.  MA  01580 
Digital  Equipment  Corporation.  146  Main 

Street,  ML10-2/A53,  Maynard,  MA  01754 
The  Dow  Chemical  Company,  2040  Willard 

H.  Dow  Center,  Midland,  Ml  48674 
E.I.  du  Pont  de  Nemours  &  Co..  Inc.,  ISD, 

Mellon  Bank  BIdg.,  Room  G-1116, 

Wilmington,  DE  19898 
Eastman  Kodak  Company,  343  State  Street, 

Rochester,  NY  14650 
Excelan,  2180  Fortune  Drive,  San  ]ose,  CA 

94131 
Gould  Incorporated,  SEL  Computer  Systems 

Division,  6901  W.  Sunrise  Boulevard,  Ft. 

Lauderdale,  FL  33313 
General  Motors  Corporation.  Advanced 

Engineering  Staff,  30300  Mound  Rd., 

Warren.  Ml  48090-9040 
GTE  Telenet  Communications  Corp..  12490 

Sunrise  Valley  Drive.  Reston.  VA  22096 
Harris  Corporation,  1025  West  NASA 

Boulevard,  Melbourne,  FL  32901 
Hewlett-Packard,  Inc.,  3000  Hanover  Street. 

20  BU.  Palo  Alto.  CA  94304 
Honeywell.  Inc..  Honeywell  Plaza. 

Minneapolis.  MN  55406 
Hughes  Aircraft  Co..  1600  Forbes  Way.  Long 

Beach.  CA  90810 
International  Business  Machines  Corporation, 

44  South  Broadway.  While  Plains.  NY 

10604 
Intel  Corp.,  5200  N.E.  Elam  Young  Parkway. 

Hillsbora  OR  97124-6497 
ITT  Corporation,  320  Park  Avenue.  New  York 

NY  10022 
NCR  Corporation,  1700  S.  Patterson  Blvd., 

Dayton.  Ohio  454?9 
National  Semiconductor  Corp..  National 

Advanced  Systems  Division,  800  East 

Middlefield  Road.  Mountain  View,  CA 

94043 
Northern  Telecom  Inc..  Northern  Telecom 
•    Plaza,  200  Athens  Way,  Nashville.  TN 

37228-1803 
Pacific  Bell,  2600  Camino  Ramon,  Room 

ISOOI.  San  Ramon.  CA  94583 
Prime  Computer.  Inc..  500  Old  Connecticut 

Path.  Framingham,  MA  01701 
The  Procter  &  Gamble  Co..  2  Procter  ft 

Gamble  Plaza.  P.O.  Box  599,  Cincinnati. 

OH4S202 


Rockwell  InlemationaL  600  Grant  Street 

Pittsburgh,  PA  15219 
Sperry  Corporation.  Computer  Systems,  P.O. 

Box  500,  Blue  Bell,  PA  19424-0001 
Sun  Microsystems,  Inc.,  M/S  5-11,  2550 

Garcia  Avenae,  Mountain  View.  CA  94043 
Sytek  Incorporated,  1225  Charleston  Road. 

Mountain  View,  CA  94043 
Tandem  Computers  incorporated.  19333 

Vallco  Parkway,  Cupertino.  CA  95014-2559 
Telex  Computer  Products,  Inc.,  6422  East  41st 

Street,  Tulsa,  OK  74135-6192 
Texas  Instruments,  Inc.,  P.O.  Box  2909,  Mail 

Station  2211.  Austin.  Texas  7S789 
3  Com  Corporation.  1365  Sborebird  Way,  P.O. 

Box  7390.  Mountain  View,  CA  94039 
Timeplex,  Inc,  400  Chestnut  Ridge  Road. 

Woodcliff  Lake,  NJ  07675 
Touch  Communications,  Inc..  10  Victor 

Square,  Suite  150.  Scotts  Valley,  CA  95066 
Wang  Lat)oratories,  Inc..  One  Industrial 

Avenue.  Lowell.  MA  01  SI 
Xerox  Corporation.  101  Continental 

Boulevard.  El  Segondo.  CA  90245 

The  purpose  of  COS  is  to  provide  a 
vehicle  for  the  acceleration  of  the 
introduction  of  interoperable,  multi- 
vendor  products  and  services  operating 
under  agreed-to  Open  System 
Interconnection.  Integrated  Services 
Digital  Network  and  related 
international  standards  to  assure 
widespread  customer  acceptance  of  an 
open  network  architecture  in  world 
markets.  It  will  engage  in  activities 
necessary  to  accomplish  this  objective, 
including; 

1.  Conducting  research  relating  to  the 
analysis  and  design  required  to  define  a 
system  architecture  based  on  standard 
interfaces  that  is  capable  of  integrating 
a  wide  range  of  products  and  services 
from  multiple  vendors  to  provide  end- 
users  with  coherent  functionality  in  a 
broad  set  of  applications; 

2.  Conducting  research  relating  to  the 
analysis  and  design  of  specific 
interfaces  required  at  all  levels  of  the 
architecture  to  enable  the 
interoperability  of  selected  sets  of 
applications: 

3.  Conducting  research  on  the 
problems  of  testing  the  conformance  and 
the  interoperability  of  the 
implementation  of  communications  and 
applications  based  on  the  protocols 
identified  by  the  architecture.  Included 
in  this  research  will  be  theoretical  and 
pragmatic  technical  studies  relaied  to 
testing.  Methods  of  specifying  the 
capabiUties  of  the  protocol  such  as 
protocol  definition  languages  will  be 
analyzed  for  the  suitability  for  this 
purpose  and  will  be  extended  as 
necessary.  Other  techniques  will  also  be 
explored  to  determine  an  integrated 
approach  to  testing  for  near-tenn  and 
long-term  use: 

4.  Conducting  research  and 
development  with  respect  to  the 
implementation  of  prototype  protocol 


testing  software  and  faacdware  tiiat  can 
be  used  to  verify  the  interoperability  of 
implementations  of  prodacts  and 
services  offering  selected  sets  of 
applicatiana.  These  prototypes  will  be 
the  basis  for  testing  services  that  will  be 
used  to  verify  implementation  of 
products  that  are  designed  to  operate 
within  the  overall  system  architecture. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  88-13122  Filed  6-10-86:  8:45  am) 

BtLUNQ  COOE  4410-«1-M 


Notice  Pursuant  to  the  National 
GoopertMvm  neaaarch  Act  ol  1984— 
"Remaining  Life  Methoddegy  for  i3isc 
Rim  Craclcing"  Protect  by  Southwast 
Research  Institute 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  Pub. 
L.  9&-462  ( 'the  Act"),  Southwest 
Research  Institute  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  €md  the  Federal  Trade 
Comnussion  of  a  project  entitled; 
"Remaining  Life  Methodology  for  Disc 
Rim  Cracking."  The  notification 
discloses  (1)  the  identities  of  the  parties 
to  the  project  and  (2)  the  nature  and 
objective  of  the  project.  The  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  project  and  its 
general  areas  of  planned  activities  are 
given  below.  Although  membership  in 
the  project  remains  open,  the  current 
parties  to  it  are; 

1.  Baltimore  Gas  and  Electric 
Company 

2.  Commonwealth  Edison  Company 

3.  The  Toledo  Edison  Company 

4.  Wisconsin  Electric  Power  Company 

The  purpose  of  the  project  is  to 
develop  a  remaining-life  methodology 
for  rim  cracks  in  low-pressure  steam 
turbine  discs  through  the  development 
of  nondestructive  evaluation  techniques 
to  accurately  size  cracks;  examination 
of  retired  existing  cracked  discs; 
development  of  computer  software  to 
allow  the  generation  of  stress  intensity 
distributions  for  disc  steeple  cracks:  and 
the  generation  of  data  on  corrosion 
fatigue  failures  of  disc  steels  in  typical 
turbine  environments. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc  8&-13121  Filed  6-10-46:  &4S  am) 

BILLMO  COOC  44M-ai-M 


Offie*  of  JHiHoa  Programa 
Public  ReacHng  fteom 

agency:  Office  of  {ustice  Programs. 
action:  Notice  of  public  reading  room. 

SUMMARY:  This  notice  sets  forth  the 
Office  of  lustice  Programs'  (OJP).  Office 
of  General  Counsel  library  as  the  OJP 
public  reading  room  to  review 
information  requested  under  the 
Freedom  of  Information  Act,  5  U.S.C.  552 
and  the  Privacy  Act,  5  U.S.C.  552a. 
date:  This  notice  shall  become  effective 
upon  publication. 

ADDRESS:  Office  of  General  Counsel, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice,  633  Indiana  Ave,, 
NW.,  Room  1268,  Washington.  DC  20531. 
FOR  RIRTHCn  INFORMATION  CONTACT: 
Yvette  D.  Caesar,  Attorney  Advisor. 
Office  of  General  Counsel,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice,  833  Indiana  Ave.. 
NW..  Washington.  DC  20531.  (202)  724- 
6235, 

Dated:  June  4. 1986. 
Lois  Haight  Heitington. 
Assistant  Attorney  General,  Office  of  Justice 
Programs. 
[FR  Doc.  86-13155  Filed  6-10-86;  8:45  amJ 

BItXINO  COOe  4410-1S-N 


NATIONAL  AERONAUTICS  AND 
SPACE  AOMINISTRATION 

[Notice  86-42] 

NASA  Wage  Committee,  Meeting 

AGENCY!  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Wage  Committee. 
DATE  AND  TIME:  June  27, 1986, 1:30  p.m.. 
to  3  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration.  Room  5092, 
Federal  Building  6.  400  Maryland 
Avenue  SW,  Washington,  DC  20546. 
FOB  FURTHER  INFORMATION  CONTACT 
Ms.  Deborah  C.  Green,  Code  NPC, 
National  Aeronautics  and  Space 
Administration,  Washington,  IX]  20546 
(202/453-2622). 

SUPPLBMCNTARV  INFORMATIOM:  The 
Committee's  primary  responsibility  is  to 
consider  and  make  recommendations  to 
the  NASA  Director,  Human  Resources 


IM  I 


21262 


Federal  Register  /  Vol.  51.  Na  112  /  Wednesday.  June  11.  1986  /  Notices 


Fedecal  Regiator  /  Vol  51.  No.  112  /  Wednesday,  June  n.  1986  /  Notices 


21263 


JM  I 


Management  Division,  on  all  matters 
involved  in  the  development  and 
authorization  of  a  Wage  Schedule  for 
the  Cleveland.  Ohio,  wage  area, 
pursuant  to  Pub.  L  92-392.  The 
Committee,  chaired  by  Ms.  Deborah 
Green,  consists  of  6  members.  During 
this  meeting  the  Committee  will 
consider  wage  data,  local  reports, 
recommendations,  and  statistical 
analyses  and  proposed  wage  schedules 
reviewed  therefrom.  Discussions  of 
these  matters  in  a  public  session  would 
constitute  release  of  confidential 
commercial  and  financial  information 
obtained  from  private  industry.  Since 
this  meeting  will  be  concerned  with 
matters  listed  in  5  U.S.C.  552b(c)(4).  it 
has  been  determined  that  this  meeting 
will  be  entirely  closed  to  the  public. 
However,  members  of  the  public  who 
may  wish  to  do  so.  are  invited  to  submit 
material  in  writing  to  the  Chairperson 
concerning  matters  felt  to  be  deserving 
of  the  Committee's  attention. 

Type  of  meeting:  Closed. 

Purpose  of  meeting:  The  NASA  Wage 
Committee  will  recommend  to  the 
NASA  Wage  Fixing  Authority  the 
proposed  wage  schedule  to  be  adopted. 
June  2. 1988. 
Ricfaard  L  DanMs, 

Advisory  Committee  Management  Officer, ' 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  86-13105  Filed  6-10-86:  &4S  am] 

WUJNO  CODE  7S10-41-1I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 

Fogash.  (202)  272-2412. 
Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission.  O^ice  of  Consumer 
Affairs,  Washington.  D.C.  20459. 
Revision 

Form  D  and  Regulation  D 
File  No.  270-72 

Notice  is  hereby  given  that  pursuant 
to  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  350  et  seq.],  the  Securities  and 
Exchange  Commission  has  submitted  for 
clearance  revisions  to  Form  D  (17  CFR 
239.500)  and  corresponding  revisions  to 
Regulation  D  (17  CFR  232.501-506) 
which  would  eliminate  the  requirements 
to  furnish  certain  information  about  the 
issuer  would  simplify  the  substance  and 
format  of  other  information  and  would 
eliminate  the  requirements  to  file 
periodic  updates  of  the  Form  every  six 
months.  The  respondents  are  issuers 


who  elect  to  offer  and  sell  securities 
pursuant  to  section  4(6)  of  the  Securities 
Act  of  1933  ("the  1933  Act")  or  pursuant 
to  Regulation  D  under  the  1933  Act. 

Submit  comments  to  OMB  Desk 
Officer  Ms.  Sheri  Fox.  (202)  395-3785 
Office  of  Information  and  Regulatory 
Affairs.  Room  3235  NEOB,  Washington. 
DC.  20503. 
Shireiy  E.  Hollit. 
Acting  Secretary. 
[FR  Doc.  86-13187  Filed  6-10-88:  8:45  am) 

BttXMQ  COOE  M10-01-M 

[RetoSM  No.  IC-15133;  (812-6376)] 

Lazard  Cash  Management  Fund,  Inc.  et 
aL;  Deferred  Compensation  Plans 
Application 

June  5, 1986. 

Notice  is  hereby  given  that  Lazard 
Cash  Management  Fund.  Inc.  ("Cash 
Management").  Lazard  Government 
Fund.  Inc.  ("Government")  and  Lazard 
Tax-Free  Reserves,  inc.  ('Tax-Free") 
("Applicants"),  One  Rockefeller  Plaza, 
New  York.  NY  10020.  all  open-end. 
diversified,  management  Investment 
companies  registered  under  the 
Investment  Company  Act  of  1940 
("Act"),  filed  an  application  on  May  8. 
1988.  requesting  an  order,  pursuant  to 
section  6(c)  of  the  Act.  exempting 
Applicants'  proposed  deferred 
compensation  plans  for  directors 
("Plans"),  to  thie  extent  necessary,  from 
the  provisions  of  sections  13(a)(2), 
18(f)(1).  22(f)  and  22(g)  of  the  Act,  and. 
pursuant  to  section  17(d)  of  the  Act  and 
Rule  17d(l)  thereunder,  to  permit  certain 
joint  transactions  relating  to  the  Plans. 
Applicants  also  request  that  such  order 
extend  to  other  investment  companies 
that  may  be  added  to  the  group  of 
companies  having  Lazard  Freres  &  Co. 
("Lazard")  as  investment  adviser  and  of 
which  Applicants  are  a  part.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
coi\tained.  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rule  thereunder  for  the  text  of  the 
relevant  provisions. 

According  to  the  application,  each 
Applicant's  Board  of  Directors  consists 
of  four  to  ten  directors,  a  majority  of 
whom  are  not  "interested  persons"  of 
each  Applicant  within  the  meaning  of 
section  2(a)(19)  of  the  Act.  The  directors 
of  each  Applicant  who  are  not 
employees  of  Lazard.  the  Applicants' 
investment  adviser,  or  its  affiliates, 
receive  an  annual  retiner  fee  for  serving 
as  a  director  as  well  as  a  fee  for  each 
board  or  committee  meeting  attended. 
Applicants  state  that  the  amounts  paid 


to  the  directors  are,  and  will  continue  to 
be,  insignificant  in  comparison  to  the 
total  net  assets  of  each  Apphcant. 

Under  the  proposed  Plans,  an 
individual  director  will  be  allowed  to 
elect  to  defer  receipt  of  fees  which 
otherwise  would  become  payable  for 
services  performed  as  a  director  or 
committee  member.  The  election  shall 
continue  in  effect  until  terminated  by 
notice  in  writing,  such  termination  to 
take  effect  on  the  first  day  of  the 
calendar  year  beginning  after  receipt  of 
the  notice  of  termination.  An  election 
shall  be  irrevocable  as  to  payments 
deferred  in  accordance  with  that 
election. 

When  a  director's  fees  have  been 
deferred  such  fees  will  be  credited  to  a 
book  account  established  for  each 
electing  director  at  the  time  they 
otherwise  would  have  been  paid.  All 
amounts  in  such  accounts  will  bear 
interest  at  a  rate  equivalent  to  the  rate 
for  90-day  U.S.  Treasury  Bills  as 
determined  at  the  beginning  of  each 
calendar  quarter  and  interest  will  be 
credited  quarterly  at  the  end  of  each 
^calendar  quarter. 

According  to  the  application,  all 
amounts  credited  to  an  account 
pursuant  to  an  election  by  a  director  will 
be  paid  on  the  first  business  day  of  the 
year  next  succeeding  the  year  in  which 
the  director  ceases  to  be  a  director  or 
reaches  age  70.  Payments  will  be  made 
in  a  lump  sum  or  in  ten  or  fewer  annual 
installments  in  accordance  with  an 
electing  director's  specification.  In  event 
of  the  electing  director's  death,  amounts 
payable  under  a  Plan  will  thereafter  be 
payable  to  such  persons  as  the  electing 
director  designated  in  the  written  notice 
of  election,  or.  to  the  director's  estate. 
Applicants  state  that  the  purpose  of 
the  Plans  is  to  permit  individual 
directors  to  elect  to  defer  receipt  of  their 
fees  in  order  to  avoid  diminution  or  loss 
of  Social  Security  benefits  to  which 
directors  may  otherwise  be  entitled,  to 
enable  directors  to  defer  payment  of 
income  taxes  on  such  fees,  and  for  other 
reasons.  Applicants  believe  that  the 
availability  of  the  Plans  will  enhance 
their  ability  to  continue  to  attract  and 
retain  directors  of  high  caliber  and 
competency. 

According  to  the  application,  deferral 
of  directors'  fees  in  accordance  with  the 
Plans  will  have  a  negligible  effect  on  the 
Applicants*  assets,  liabilites.  and  net 
income  per  share.  Applicants  state  that 
the  Plans  will  not  obligate  an  Applicant 
to  retain  a  director  in  such  capacilty, 
and  will  not  obligate  an  Applicant  to 
pay  any  (or  any  particular  level  of) 
director's  fees  to  any  director. 
Applicants  represent  that  participation 


in  the  Plaas  will  be  available  to  all 
dinectors  who  are  not  employees  of 
Lazard  or  ils  affiliates. 

Applicants  contend  that  the  Plans  do 
not  create  "aeoior  securities"  as  deHned 
in  the  Act,  that  there  is  no  restriction  on 
transferability  or  negotiability  of  any 
security  as  contemplated  by  the  rales 
and  regulations  pertaining  to  such 
restrictions,  and  that  the  deferral  of  fees 
under  the  Plans  should  not  be 
considered  the  issuance  of  securities  for 
services.  Nevertheless,  to  avoid  any 
uncertainty.  Applicants  request 
exemptions  from  the  provisions  of 
sections  13<a)(2},  ia{f)(l),  22(f)  and  22(g) 
of  the  Act  to  the  extent  necessary,  to 
permit  implementation  of  the  Plans. 

Similariy,  Applicants  assert  that  the 
Plans  are  not  joint  transactions  between 
an  Applicant  and  its  directors  within  the 
meaning  of  section  17(d)  of  the  Act  and 
Rules  17d-l  thereunder.  In  this  respect 
Applicants  note  that  the  interest  to  be 
accrued  on  deferred  amounts  will  be 
based  upon  the  rate  paid  on  90-day  U.S. 
>  Treasury  Bills,  and  hence,  that  the  Plans 
do  not  possess  the  profit-sharing 
characteristics  required  for  a  joint 
transaction  as  contemplated  by  the  Act. 
To  the  extent  that  the  Plans  may  be 
deemed  to  involve  joint  transactions 
between  the  Applicants  and  their 
directors.  Applicants  submit  that  the 
participation  in  the  Plans  by  Applicants 
will  not  be  on  a  basis  that  is  less 
advantageous  than  that  of  any  other 
participant. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  June  27. 1986.  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission.  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  Ae 
case  of  an  attomey-at-law,  by 
certificate]  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  order  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commiauoii.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  Authority. 
Shirley  E.  HbS^ 
Acting  Secretary. 

IFR  Doc.  86-13192  Filed  6-10-8B:  8:45  am) 
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[RelMS*  Na  36-24119] 

Filings  Under  the  Public  Utility  lioldiog 
Company  Act  of  1935  ("Act") 

June  5. 1986. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(8J  and/or  deciaration(8)  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
application(s)  and/or  declaration(8)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicationfs)  and/or  declaration{s) 
should  submit  their  views  in  writing  by 
June  30, 1986  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
D.C.  20549,  and  serve  a  copy  on  the 
relevant  applicant(8)  and /or 
declarant(9)  at  the  addresses  specified 
below.  Proof  of  service  [by  affidavit,  or 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(e)  and/ 
or  declaration(8).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

The  Southern  Company,  et  al  (70-6830) 

The  Southern  Company  ("Southern"). 
Atlanta,  Georgia,  a  registered  holding 
company,  and  Southern  Company 
Services,  Inc.  ("Services"),  a  service 
company  subsidiary  of  Southern,  both 
located  at  64  Perimeter  (Center  East, 
Atlanta,  Georgia  30346.  have  filed  a 
post-effective  amendment  to  the 
application-declaration  previously  filed 
in  this  proceeding  pursuant  to  sections 
6(a),  7  and  12  of  the  Act  and  Rules  45 
and  50(aH5)  thereunder. 

By  prior  order  in  this  proceeding 
(HCAR  No.  22861,  February  24. 1983). 
Services  was  authorized  to  issue  up  to 
an  aggregate  principal  amount  of  $1S0 
million  of  unsecured  notes,  outstanding 
at  any  one  time,  through  )une  30. 1984. 
subsequently  extended  through  June  30. 
1986.  Such  maximum  amount  may 
include  any  combination  of  (1)  current 
notes  outstanding  to  Aetna  Life 
Insurance  Company  and  to  Credit 
Lyonnias  in  a  total  amount  of  up  to  $42 
million:  (2)  notes  to  Southern:  and/ or  (3) 


up  to  $100  million  at  new  notes 

("Notes")  to  lenders  other  than 
Southern.  The  order  granted  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  in  connection 
with  the  issuance  of  the  Notes  and 
reserved  jurif  diction  over  the  associated 
fees  and  tlie  terms  and  conditions  of  the 
Notes.  By  subsequent  orders  Services 
was  authorised  to  issue  $20  million  in 
Notes  maturing  June  L  1991,  $30  million 
in  Notes  maturing  June  1, 1991,  $30 
million  in  Niotes  matiiring  on  December 
1, 1990  [HCAR  No.  23005,  July  9, 1983. 
and  HCAR  No.  23137,  November  29. 
1983.  respectively);  and  $20  million  in 
Notes  variously  maturing  on  November 
1,  of  1993. 1994  or  1995  [HCAR  No. 
23880,  October  25, 1985).  Each  of  these 
orders  contained  a  reservation  of 
jurisdiction  over  the  fees,  and  the  terms 
and  canditians  associated  with  the 
unissued  Notes.  It  is  now  proposed  that 
this  authority  be  extended  through  June 
30. 1987. 

Vermont  Yankee  Nuclear  Power 
Corporation  (70-7264) 

Vermont  Yankee  Nuclear  Power 
Corporation  ("Vermont"),  R.D.  5.  Ferry 
Road,  P.O.  Box  189,  Brattlebora 
Vermont  05301,  an  indirect  subsidiary  of 
the  New  England  Electric  System  and 
Northwest  Utilities,  registered  holding 
companies,  has  filed  an  appiication- 
declaration  pursuant  to  section  6(a).  (b), 
7,  9(a).  la  12(c).  and  12(e)  of  the  Act  and 
Rules  50(a)(5).  62  and  65  thereunder. 

Vermont  proposes  to  issue  and  sell 
three  series  of  its  first  mortgage  bonds 
("New  Bonds")  in  an  aggregate  principal 
amount  of  up  to  $56,307,000.  maturing  on 
October  1. 2007.  and  containing  a  100% 
sinking  fund  payable  in  annual 
installments  of  11.1%  of  the  original 
principal  amount.  The  New  Bonds  will 
be  sold  to  holders  of  three  existing 
series  of  bonds  [  "Old  Bonds")  in  the 
same  aggregate  principal  amount,  but 
with  varying  maturity  dates,  in 
exchange  for  the  Old  Bonds.  The  New 
Bonds  will  be  priced  at  the  time  to 
tender  to  produce  a  yield  to  maturity  of 
up  to  200  basis  points  above  the  current 
yield  of  the  most  closely  corresponding 
U.S.  Treasury  security  due  in  twenty 
years,  representing  a  65  to  75  basis  point 
increase  in  the  interest  rate.  TTie  tender 
offer  will  include  solicitations  to  modify 
the  indenture,  which  would  eliminate  a 
restrictive  convenant  UmitiDg  payments 
for  "other  income  deductions",  including 
regulatory  fines,  to  $50,000.  and  will 
broaden  the  covenants  relating  to  the 
scope  of  Vermont's  business  to  allow  it 
to  sell  or  lease  products  and  services 
developed  in  the  course  of  its  business. 
and  to  utilize  lease  financing  for 
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subsequently  acquired  property 
additions. 

Southwestern  Electric  Power  Company 
(70-7265) 

Southwestern  Electric  Power 
Company  ("Swepco").  428  Travis  Street. 
Shreveport.  Louisiana  71156-0001.  a 
subsidiary  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  has  filed  a  declaration 
pursuant  to  to  sections  6{a)  and  7  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act")  and  Rule  50(a)(5) 
thereunder. 

Swepco  is  seeking  authority  through 
December  31. 1988  to  enter  into 
transactions  pursuant  to  which  the 
Sabine  River  Authority  of  Texas 
("District")  would  issue  and  sell 
$81,700,000  principal  amount  of  its 
Pollution  Control  Revenue  Refunding 
Bonds.  Series  1986  ("Series  1986  Bonds") 
for  the  purpose  of  redeeming  the 
$81,700,000  principal  amount  of  the 
District's  Adjustable  Rate  Pollution 
Control  Revenue  Bonds.  Series  1984  on 
August  1. 1986  at  the  redemption  price  of 
100- V^%  of  principal  amount.  In 
connection  with  the  issuance.  Swepco 
will  enter  into  a  Second  Supplemental 
Installment  Sale  Agreement  pursuant  to 
which  Swepco  will  agree  to  pay  the 
District  an  amount  of  money  sufficient 
to  enable  the  District  to  pay  the  debt 
service  on  the  Series  1986  Bonds.  The 
District  will  assign  to  the  Trustee  for  the 
bonds  all  of  the  amounts  payable  under 
the  Second  Supplemental  Installment 
Sale  Agreement. 

Cedar  Coal  Company,  et  al  (70-7266) 

Cedar  Coal  Company  ("Cedar"),  and 
the  Southern  Appalachian  Coal 
Company  ("SACCo").  both  in  c/o 
American  Electric  Power  Service 
Corporation.  1  Riverside  Plaza. 
Columbus.  Ohio  43215,  subsidiaries  of 
Appalachian  Power  Company  ("APCo"). 
a  subsidiary  of  American  Electric  Power 
Company.  Inc..  a  registered  holding 
company,  have  filed  a  declaration 
pursuant  to  section  12(d)  of  the  Act  and 
Rule  44  thereunder. 

Cedar  proposes  to  transfer  to  APCo 
the  Coal  Fork  138  KV  Station  and 
SACCo  proposes  to  transfer  to  APCo  the 
Julian  138  Station  and  the  Julian  138  KV 
Top  Line  (collectively,  "facilities").  All 
the  facilities  are  located  in  West 
Virginia  and  APCo  currently  owns  the 
land  or  land  rights  associated  with  the 
facilities.  Cedar  and  SACCo  propose  to 
sell  the  facilities  to  APCo  for  cash  in, 
amounts  which  are  equal  to  the  original 
cost  of  the  facilities  less  accumulated 
depreciation.  The  purchase  price  for  the 
facilities  is  approximately  $271,696. 


For  the  Commissioa  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HolUs. 
Acting  Secretary. 
|FR  Doc  86-13193  Filed  6-10-86;  8:45  am| 
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(ReiMM  No.  34-23298;  Flted  No.  SR-CBOE- 
85-401 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change 

On  September  25. 1985.  the  Chicago 
•  Board  Options  Exchange.  Inc.  ( "CBOE ') 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)(1)  under  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder  »  a 
proposed  rule  change  to  increase 
position  and  exercise  limits  for  CBOE's 
Treasury  Bond  and  Note  options 
("Treasury  securities  options").  These 
limits  currently  are  contracts  coverirvg  in 
excess  of:  (1)  $100  million  principal 
amount  of  underlying  securities 
("principal  amount")  where  the  initial  or 
reopened  public  issuance  ("underlying 
issue")  is  $1  billion  to  less  th&n  $2 
billion:  (2)  $200  million  principal  amount 
where  the  underlyng  issue  is  $2  billion 
to  less  than  $4  billion:  and  (3)  $400 
million  principal  amount  where  the 
underlying  issue  is  $4  billion  or  more. 
CBOE  proposes  to  increase  initial 
position  and  exercise  limits  to  contracts 
covering  10%  of  the  value  of  the 
underlying  issue,  rounded  to  the  next 
lower  $100  million  amount,  up  to  a 
maximum  limit  of  contracts  covering  a 
value  of  $1.2  billion  (12,000  contracts). 
CBOE  also  proposes  to  require  that  the 
separation  or  "stripping"  by  the 
Department  of  the  Treasury  of  the 
principal  and  interest  components  of 
underlying  Treasury  securities  be  taken 
into  account  in  determining  whether  the 
initial  position  and  exercise  limits 
should  be  changed.  Sp>ecifically.  the 
initial  limits  may  remain  so  long  as  they 
coyer  a  principal  amount  of  underlying 
securities  not  in  excess  of  12%  of  the 
non-stripped  securities.  If  stripping 
results  in  the  initial  limit  exceeding  this 
level,  then  CBOE  proposes  to  reduce  the 
initial  limits  so  that  they  no  longer  cover 
a  principal  amount  of  underlying 
securities  in  excess  of  12%  of  the  non- 
stripped  securities.  For  purposes  of  this 
rule.  CBOE  proposes  to  rely  upon  the 
monthly  published  reports  of  Treasury 


stripping  activity.  In  the  event  that 
initial  position  limits  are  re-established 
due  to  Treasury  stripping  activity, 
persons  who  hold  positions  in  excess  of 
the  new  limits  would  not  be  required  to 
liquidate  such  excess  positions,  but 
would  not  be  allowed  to  increase  their 
positions.* 

1.  Comments 

Prior  to  filing  the  proposed  rule 
change.  CBOE  received  a  letter  written 
on  behalf  of  Prudential-Bache 
Government  Plus.  Inc..  ("Fund"),  an 
open-end  management  investment 
company  that  invests  primarily  in 
securities  of  U.S.  government  agencies 
or  instrumentalities.*  The  Fund 
encouraged  CBOE  to  increase  its 
position  limits  for  Treasury  Bond  and 
Note  options,  contending  that  CBOE's 
current  limits  "prevent  the  desirable  use 
of  options  on  Treasury  and  Notes."* 

The  Fund  also  argued  that  recent 
substantial  increases  in  the  size  of 
public  issuances  of  Treasury  notes  and 
bonds  have  rendered  the  limits 
unnecessarily  low,*  and  suggested  that 
an  across-the-board  10%  limit  would 
avoid  the  necessity  of  having  to  amend 
the  limits  where  ever  it  appears  that  the 
amount  of  new  issues  was  higher  than 
expected.  Finally,  the  Fund  contended 
that  there  were  no  regulatory  concerns 
that  argue  against  raising  position  limits 
to  a  fiat  10%  or  for  exempting  covered 
option  writing  from  the  position  limits 


'15U5.C78»(bMlH19e2) 
»  17  CFR  240.19t>-«  (1985). 


»  Notice  of  CBOE's  original  filing  wsi  publithed 
in  Securiliet  Exchange  Act  Releaae  No.  22456 
(Scpteffll)er  25.  ;9e5).  59  FR  40083  (October  1. 1965). 
CBOE*  original  fuie  filing  would  have  tncreaied 
Treasury  fecuntie*  option*  poailion  and  exarcite 
limilf  from  the  currenl  leveU  to  $100  million 
principal  amount  for  undertylng  i»»ue»  of  $1  billion 
lo  less  than  $2  billioa  $200  million  principal  amount 
for  underlying  isauet  of  S2  billion  to  leas  than  S* 
billion:  $400  million  principal  amount  for  underlying 
issues  of  $4  billion  lo  lea*  than  $6  billion:  $600 
mllion  principal  amounl  for  underlying  issue*  of  $8 
billion  to  leas  than  $10  billion:  and  $1  billion  for 
issues  greater  than  $10  billion.  Amendment  No.  t. 
filed  on  April  4. 1968,  proposed  lo  change  the 
current  limits  to  a  flat  10%  level  and  proposed  to 
adopt  the  proviaion*  requiring  adjustmenis  lo  Iheae 
limit*  due  to  stripping  of  the  underiying  issue. 
Notice  of  Amendment  No.  1  was  published  in 
Secunlies  Exchange  Act  Release  No,  23117  (April 
la  19861.  51  FR  12378  (April  16. 1986).  Amendment 
No.  2.  filed  on  April  11. 1986.  incorporates  the  $1.2 
billion  cap  on  position  and  exercise  limit*.  Notice  of 
Amendment  No.  2  wai  published  in  Securilie* 
Exchange  Act  Release  No.  23184  (April  22. 1966).  51 
FR  15964  (April  29. 1968). 

«  t-etler  from  Lawrence  \.  t-alto  and  |effr«y  C 
Martin.  Shea  ft  Gardner,  to  Fred  Kreiger.  C30E. 
dated.  Augual  27. 1965  ("Fund  l^ter"). 

» Id.,  at  2.  The  Fund  indicatad  thai  it*  primary  use 
of  opiion*  u  covered  writing  (the  writing  or  selling 
of  calls  or  puts  against  loog  or  ahorl  Treasury 
securities  posiUons)  to  obtain  premium  income  and 
a  higher  overall  return  than  can  t>e  obtained  on  ttie 
underlying  secunlie*. /(/. 

*  /d.  al  3.  The  Fund  indicated  that  recent  public 
issuance*  had  t>een  up  lo  $12  billion  range.  Id 
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altogether.  In  this  connection,  the  Fund 
suggested  that  concerns  about 
manipulation  seem  more  directly 
addressed  by  exercise  limits  and  seem 
not  to  be  implicated  at  all  by  covered 
options  writing.^  Subsequent  to 
publication  of  notice  of  Amendment  No. 
2  to  the  filing,  the  Fund  submitted  a 
letter  supporting  the  amended 
proposal.* 

In  response  to  publication  of  CBOE's 
original  proposal,  the  Commission 
received  a  comment  from  the  Federal 
Reserve  Bank  of  New  York  ("FRB- 
NY").  •  The  FRBN-NY  indicated  that  the 
relatively  large  positions  allowed  by 
CBOE's  original  proposal  (10,000 
contracts)  might  create  a  concern  about 
price  manipulation.  The  FRB-NY 
indicated,  however,  that  "presumably 
the  exchanges  and  the  regulators  can 
prevent  [manipulation]  through  their 
surveillance  and  enforcement 
procedures  .  .  .,"  although  manipulation 
may  be  "hard  to  define."  '" 

The  FRB-^Y  also  indicated  that  the 
relatively  large  positions  allowed  by 
CBOE's  proposal  could  increase  the 
"position"  risk  of  firms,  i.e.,  their 
exposure  to  unfavorable  market  moves 
in  the  price  of  underlying  securities,  as 
well  as  "liquidity"  risk,  i.e.,  the  risk 
created  by  having  to  trade  out  of  large 
positions."  The  FRBY-NY  suggested 
that  increased  position  and  liquidity 
risks  could  result  in  "operational"  risk  if 
the  firm  were  unable  to  alter  its  position. 
The  FRB-NY  suggested  that  phasing-in 
increased  limits  may  meet  concerns 
about  relatively  large  positions.  Finally, 
the  FRB-NY  Suggested  that  CBOE  revise 
its  rule  to  account  explicitly  for 
strippings  of  Treasury  bonds,  a  process, 
according  to  the  FRB-NY,  that  can 
"substantially  reduce  the  deliverable  , 
supply  of  underlyiiig  bonds."  "As 
indicated  above,  subsequent  to  the  FRB- 
NY  letter,  CBOE  amended  iU  filing  to 
account  explicitly  for  stripping.  The 
FRB-NY  did  not  comment  on  the 
CBOE's  amended  proposal.'* 


'  Id.  at  4. 

*  JLeller  from  Jeffrey  C.  Martin.  Shea  ft  Gnrdner.  lo 
lohn  P.  Wheeler.  SecreUry.  SEC.  May  B.  1966  ("1986 
Fund  l^etler"). 

*  Letter  from  Ediward  |.  Gcng.  Senior  Vice 
President.  FRB-NY.  lo  EnaMa  Roaa.  Branch  Chief. 
Divlaion  of  Market  Ragolation.  SEC  dated 
December  12. 1965  ("FRB-tmr  Letler**). 

">ld..*tZ. 

"Id 

'»;</..  3. 

■*  The  FRB-NY  haa  been  provided  with  a  copy  of 
CBOE**  aomded  propoaaL  haa  Indicatad  It  was    ' 
salisiM  wilb  the  aMpirtnsptoviaionaof  the 
amanded  prcyoaaL  and  IM  «e4nitbar  oaauncRi 
would  be  forthwrim.  Talapbcwa  converaation 
between  Chitoiopber.McCttrdy.  FRB-NY  and  Allien 
Adkina.SEC 


II.  Discussion 

The  Commission  previously  has 
identified  the  principal  purposes  of 
position  and  exercise  limits  as:  (1)  To 
minimize  the  potential  for  mini- 
manipulations  and  comers  or  squeezes 
of  the  underlying  market;  (2)  to  impose  a 
ceiling  on  the  position  an  investor  with 
inside  corporate  or  market  information 
can  establish  through  the  use  of  options; 
and  (3)  to  reduce  the  possibility  for 
disruption  of  the  options  market  itself, 
especially  in  illiquid  options  classes.** 
The  Commission  also  previously  has 
indicated  that,  in  establishing  positions 
and  exercise  limits,  the  Commission  has 
been  careful  to  balance  two  competing 
concerns.  On  the  one  hand,  limits  must 
be  sufficient  to  prevent  investors  from 
disrupting  the  market  for  the  underlying 
security  by  acquiring  and  exercising  a 
number  of  options  disproportionate  to 
the  deliverable  supply  and  average 
trading  voliune  of  the  underlying 
security.  On  the  other  hand,  limits  must 
not  be  established  at  levels  that  are  so 
low  as  to  discourage  participation  in  the 
options  market  by  institutions  and  other 
investors  with  substantial  hedging  needs 
or  to  prevent  specialists  and  market 
makers  from  adequately  meeting  their 
obligations  to  maintain  a  fair  and 
orderly  market. '*  Finally,  the 
Commission  has  indicated  that  it  prefers 
a  gradual,  evolutionary  approach  to 
position  and  exercise  limit  increases. '  * 
CBOE's  current  proposal  would  retain 
fimdamentally  the  same  approach  to 
position  and  exercise  limits  for  Treasury 
security  options  as  is  currently  in  effect 
and  approved  by  the  Comtnission: 
Limits  at  10%  specified  intervals  of 
underlying  amount  of  the  underlying 
issue,  up  to  a  specified  ceiling.*^  The 
Commission  notes  that  there  have  been 
no  discernible  manipulative  problems  or 
market  disruptions  under  the  current 
limits. 


While  the  CBOE  proposal  would  raise 
the  ceiling  from  $400  million  to  $1.2 
billion,'*  the  Commission  believes  that 
this  represents  a  gradual  increase, 
viewed  in  light  of  the  recent  increases  in 
the  size  of  public  issuances  of  Treasury 
notes  and  bonds."  The  Commission 
believes,  therefore,  that  CBOE's 
proposal  reflects  an  approach  that  is 
consistent  with  the  current  approach  to 
position  and  exercise  limits  for  Treasury 
security  options,  and,  particularly  when 
viewed  in  light  of  the  current  size  of 
issues  of  such  securities,  adequately 
serves  the  regulatory  purposes  identified 
above.**"  Furthermore,  the  Commission 
believes  that  CBOE's  proposal  to 
account  for  stripping  of  the  underlying 
securities  is  both  a  necessary  *'  and 
appropriate  adjunct  to  the  position  and 
exercise  limit  rules  for  Treasury  security 
options.** 

The  Commission  also  believes  that  the 
increasing  size  and  number  of  funds  like 
Prudential-Bache  Government  Plus  that 
invest  primarily  in  U.S.  government 
securities.*'  together  with  the  increasing 


■*  Securities  Exchange  Act  Release  No.  21907 
(March  2S.  1966).  50  fV.  13440  (approving  three- 
tiered  position  and  exercise  limits  for  individual 
stock  options).  The  Commission  thus  has  indicated 
that  position  and  exercise  limits  are  not  intended 
primarily  to  limit  the  "position,  liquidity  and 
operational"  risks  discussed  in  the  niB-NY  letter. 

■*  Id.  Although  covered  options  writing,  at 
deacribad  and  employed  by  \im  Fund,  supra,  note  a, 
la  designed  primarily  to  Incraaae  inoomc  and  thus, 
return,  rather  than  lo  prevent  or  ofTtat  loaaea.  It  is  a 
hedging  strategy  in  the  aenae  that  it  involve* 
poaitiona  on  oppoaita  aide*  of  the  market  that  move 
In  offsetting  dlracdoM. 

»•  Id 

"  The  Commisaion  approved  thi*  approach  in 
Initially  approving  CBOE**  Traaaury  securitiea 
optiana  propoaaL  Sacuritiea  Exchange  Act  Ralaaaa 
Na  18371  (December  23.  IBBl).  46  FR  694Z3.  and 
again  In  approving  the  current  limits.  Securitie* 
Exchange  Act  Rakaa*a  No.  »454  (December  6. 1963). 
4aFR5S66Z. 


"  As  described  above.  CBOE  also  proposes  lo 
narrow  the  intervals  for  limits  lo  $100  million  from 
$200  million.  While  this  would  result  in  allowing 
more  positions  at  or  near  the  10%  ceiling,  the  10% 
ceiling  would  nonetheless  remain.  The  Commission 
finds,  therefore,  that  narrowing  the  intervals  as 
CBOE  proposes  is  appropriate. 

"  As  the  Fund  points  out.  recent  issues  of 
Treasury  bonds  have  been  as  high  as  $12  billion: 
furthermore  the  smallest  such  issue  since  |anuary  1, 
1984.  has  been  $3,753  billion:  and  the  median  and 
average  size  of  such  issues  during  this  period  ha* 
been  $5,249  billion  and  6.147  billion,  respectively. 
Department  of  Treasury.  Treasury  Bulletin.  Table 
PDO-3.  at  25  (lit  Quarter  1966).  Itsues  of  Treasury 
notes  for  this  time  period  ranged  from  $10,923 
billion  to  $5,377  billion  with  a  median  and  average 
of  $7,684  billion  and  $8.08  billion,  respectively.  Id. 

*o  While  the  FRB-NY  has  indicated  that  the  size 
of  positions  allowed  under  CBOE's  propoaal  raise 
manipulation  concerns,  the  FUB-NY  has  not 
objected  to  the  propoeal  on  that  ground  and  indeed 
indicated  that  "presumably  exchanges  and 
regulators  can  prevent  manipulation  through 
surveillaiKC  and  enforcement  procedure*."  Note  9. 
supra.  In  this  conneclioa  the  Commission  notes  that 
CBOE  will  continue  to  employ  its  existing 
surveillance  and  enforcement  procedures  for 
Treasury  security  options  position  and  exercise 
limits  and  intermarkel  manipulations,  including 
large  trader  report*.  The  Commi*«ion  believes  these 
procedures  are  adequate  for  the  limits  proposed 
under  CBOE's  proposal. 

»'  The  Treasury's  stripping  program  recently  has 
resulted  in  the  stripping  of  as  much  as  50%  of  some 
laaue*.  and  thus  can  cause  a  substantial  diminution 
In  the  deliverable  supply  of  the  securities  underiying 
CBOE's  Treasury  security  option*. 

*'  In  thi*  connection,  the  Commi**ion  notes  that 
the  Fund,  tai  commenting  upon  CBOE's  stripping 
provl*ions,  indicated  thai  such  provisions  appear 
"workable."  The  1966  Fund  Letler.  note  8. 

"  According  to  the  Fund,  as  of  August  1965.  the 
Fund  had  a**ets  of  approximately  $2.4  billion  in 
tit*,  and  three  other  similar  funds  were 
approximately  $2  billion  in  size.  The  l^lnd  Letter.   ■ 
supra  note  4.  at  2a  A*  of  May  1968.  there  were  a 
toUl  of  67  active  such  fund*,  with  total  assets  of 

ContlnuMJ 
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size  of  Treasury  bond  and  note  issues, 
indicate  that  onrent  Hmits  may  be  so 
low  as  to  disooorage  effective  hedging 
and  reiated  u»e»-of  Tteasory  security 
options  by  such  funds.  Unis,  the 
increase  in  limits  proposed  by  CBOE 
may  facilitate  more  efficient  hedging 
and  other  refated  uses  ofTreasury 
security  options  by  such  funds. 

In  sum.  there  have  been  no  discernible 
regulatory  problems  associated  with 
current  Treasury  security  option  limits, 
and  the  CBOE  pcoposal  fundamentally 
represents  a  continuation  of  the  current 
approach  to  such  limits,  with  the 
increases  proposed  being  essentially 
gradual  ones  relative  to  the  size  of 
recent  issues  of  die  underlying 
securities.  Indeed,  die  CBOE  proposal 
enhances  upon  the  current  rule  by 
accounting  for  stripping.  The  CBOE 
proposal  also  appears  to  respond  to 
market  participant*  needs  for  greater 
limits  in  this  area,  and  strikes  an 
appropriate  overall  balance  between  the 
needs  of  moriMt  participants  and  the 
regulatory  purposes  position  and 
exercise  limits  are  designed  to  serve.'* 

For  these  reasons,  the  Commission 
Hnds  that  the  amended  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
national  securities  exchanges  and.  in 
particular,  the  requirements  of  section 
6,»*  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,»«  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.*' 

Dated:  )une  4. 1966. 
Shirley  E.  UoUis. 
Acting  Secnttny. 
|FR  Doa  86-13188  Filed  6-10-86;  &45  am] 
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SeH-Reguiatory  Organizallone: 
AppHcattoM  far  Unlieled  Tiadlng 


approximalely  S52.153  billion.  The  BMets  of  the  top 
Ave  soch  funds  laiiged  fitHii  SB.2  biUion  to  S3.S 
billion.  Data  provided  by  the  Imrestment  Company 
Institute. 

**  The  CommiMtan  oonttaaea  to  (>elieve  that 
prapoaaU  to  iocreaae  poattion  and  exerciae  Hmits 
mua(  be  iuatifiwi  and  evaluated  aaparataly.  The 
Coiaiaaion  tiroa.  has  reviewed  the  propoaed 
exercise  liaiits  aayretety  and.  as  indicated,  has 
ooiidadad  tiHl  tbaea  Hnrits  shoeld  not  raise 
manipvlaMan  piuMems  or  increased  concern  over 
market  disroption  in  the  underlying  securities. 

»  IS  U.S.C.  7Bf  11SB2). 

**lSU.S.C7Sa<bMl)lia8Z). 

»'  17  CFR  200.30-3(81(12)  (1965). 


HeertfiQi 
Incorporated. 

|une  8, 1966. 

The  above  nanwd  natioiial  aecufities 
exchange  has  filad  applications  with  die 
Securities  and  Exchange  Commission 
pursuant  to  section  12(fKtUB)  of  die 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  dienunder,  for  unlisted 
trading  privileges  in  tha  following 
securities: 

ERC  IntenMtional  Ina 
Common  Stock,  $/»  Par  Value  (File 
No.  7-9906) 
Regional  Financial  Shares  Investments 
Fund.  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-9007] 
Home  Shopping  Network 
Common  Stock.  SaOl  Par  Value  (File 
No.  7-8988) 
Pall  Corporation 
Class  A  Stock.  $IJM  Par  Value  (FUe 
No.  7^8989) 
Wickes  Companies 
2.50  Series  A  Convertible  Preferred 
Stock.  $0.10  Par  Value  (File  No.  7- 
8990) 
Public  Service  Enterprise  Group  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-8991) 
Cameron  Iron  Works.  Inc. 
Common  Stock,  $0.208 1/3  Par  Value 
(File  No.  7-8992) 
Occidential  Petroleiun  Corporation 
(Delaware) 
Common  Shares,  $.20  Par  Value  (File 
No.  7-«993) 
Occidential  Petroleum  Corporation 
(Delaware) 
$14,625  Cumulative  Preferred  Stock, 
$1.00  Par  Value  (File  Na  7-8994) 
Occidental  Petroleum  Corporation 
(Delaware) 
$14.00  Cumulative  Preferred  Stock, 
$1.00  Par  Value  (File  No.  7-8995) 
The  Pittson  Company  (Virginia) 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-8996) 
Ensourse  Inc. 
Common  Stock,  $1000  Par  Vahie  (Fde 
No.  7-8997) 
Carlisle  Companies  Incorporated 
Common  Stock.  No  Par  Value  (Fde 
No.  7-8896) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  2a,  198B. 
written  data,  views  and  aigumenti 
concerning  the  above-referenced 


applications.  Persons  desiring  to  make 
written  comments  should  ffle  three 
copies  thereof  with  the  Secretai^  of  the 
Securities  and  Exchange  Commission, 
Washington,  D:C  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds. 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  prusuant  to  delegated 
autliority. 
ShirieyE.HolMs. 
Acting  Secretary. 
(FR  Doc.  86-13190  Filed  6-10-88:  8:45  am) 

BNJJNQ  cow  M10-01-M 

[RalMtte  Ma  2329»;ne  Mo.  SR-PSDTC-86- 
02) 

SeH-Regulatory  OrganlZBltone;  PaoHic 
Securities  Oepoettory  Trust  Company; 
FUing  and  linmedtade  Eflecttveness  of 
Proposed  Rule  Change 

Pacific  Securities  Depository  Trust 
Company  ("PSDTC").  on  May  20. 1986. 
submitted  a  proposed  rule  change  to  the 
Commission  under  section  lfl(b)(l)  of 
the  Securities  Exchange  Act  of  1934  (the 
"Act").  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
rule  change. 

PSDTC's  proposed  rule  change  would 
eliminate  wididrawals  by  participants  of 
oddlot  certificates  registered  to  PSDTC's 
nominee  name.  Currently.  PSDTC  allows 
participants  to  withdraw  oddlot 
certificates  either  by  wididrawing 
oddlot  certificates  in  PSDTC's  nominee 
name  or  by  transferring  certificate 
registration  into  customer  or  participant 
name.  The  proposed  rule  change  would 
allow  withdrawal  of  oddlots  only  by 
transfer  requests. 

PSDTC  states  Uiat  die  proposed  rule 
change  is  intended  to  promote  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions  and  to  foster 
cooperation  and  coordination  among 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 
PSDTC  states  that  the  eliminated 
procedure  is  rarely  used  and  that  the 
expense  of  maintaining  an  oddlot 
inventory  is  not  cost  justified  or 
operationally  efficient. 

The  rule  change  has  become  effective, 
pursuant  to  section  'ra(b)(3)(A)  of  the 
Act  The  Conunission  may  summarily 
abrogate  the  rule  change  at  any  time 
within  60  days  of  filing  if  it  appears  to 
°  the  Commission  that  abrogation  is 
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necessary  or  appropriate  in  the  public 
interest,  for  protection  of  investors,  or 
otherwise  in  furtherance  of  the  purposes 
.  of  the  Act. 

You  may  submit  written  comment 
within  21  days  after  this  Notice  is 
published  in  the  Federal  Register.  Please 
refer  to  file  No.  SR-PSDTC-8&-02,  and 
file  six  copies  of  your  comments  with 
the  Secretary  of  the  Commission,  450 
Fifth  Street,  NW.,  Washington,  D.C. 
20549.  Material  on  the  rule  changes, 
other  than  material  that  may  be 
withheld  from  the  public  under  5  U.S.C. 
552,  is  available  for  inspection  at  the 
Commission's  Public  Reference  Room  at 
the  principal  o^ices  of  PSDTC. 

For  the  Commissitm.  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  )une  5. 1986. 
Shirley  E.  HolUs. 
Acting  Secretary. 
|FR  Doc.  86-13189  Filed  6-10-86;  8:46  am) 

BNJJNO  coot  N10-01-4N 


SeH-Reguiatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

|une  5, 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Maytag  Company 

Common  Stock,  $2.50  Par  Value  (File 
No.  8982) 
Lowe's  Companies,  Inc. 

Common  Stock,  $0.50  Par  Value  (File 
No.  8983) 
Times  Mirror  Company  (The) 

Common  Stock,  No  Par  Value  (File 
No.  8984) 
Tribune  Company 


Common  Stock.  No  Par  Value  (File 
No.  8985) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  26, 1986. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderiy  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shiriey  E.  HoUis. 
Acting  Secretary. 

[FR  Doc.  86-13191  Filed  6-10-86;  8:45  am) 
WLUNO  COOe  MHO-OI-H 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Intent  To  Remove  From  Roster  of 
Approved  Trustees 

Notice  is  hereby  given  pursuant  to  46 
CFR  221.27  that  on  April  15, 1985,  The 
Southern  Ohio  Bank,  Cincinnati.  Ohio, 
was  merged  into  The  Central  Trust 
Company,  N.A.  The  Central  Trust 
Company.  N.A,  is  not  on  the  Roster  of 
Approved  Trustees,  and  has  not 
requested  approval  to  act  as  Trustee 
pursuant  to  Pub.  L.  89-346  and  46  CFR 
221.21-221.30. 

Therefore,  pursuant  to  Pub.  Lr89-346 
and  46  CFR  221.21-221.30,  The  Southern 

New  Exemptions    . 


ApptcaHon 
No. 


9621 -N 
9a22-M 

982S-N 

9624-N 


*«»*«"« 


Ohio  Bank  is  removed  from  the  Roster  of 
Approved  Trustees,  as  of  April  15, 1985. 

Dated:  )une  6, 1966. 

By  Order  of  the  Maritime  Administrator. 
Murray  A.  Bloom, 
Acting  Secretary. 

IFR  Doc.  86-13163  Filed  6-10-86;  8:45  am| 
anxiNO  cooE  atio-ti-M 


Ematgancy  Tsctwical  Ssntoas  Cofp..  Schaian- 

tii»g.N. 
KlonaanM  Ca.  «t  LoUa.  MO 


Atlas  Powder  Co..  Dalaa.  TX.. 


RssiCon  and  Sralsms.  Inc.  Utaysoa.  !>.. 


R«gulaaon<s)  aiioctsd 


4SCFn  i72.soe(aKi> . 

aSCFA  t77.«34«(2)... 
4«CFR177S39M(3).. 


AsMwd  Ctiamleal  Co..  OyMn.  OH . 


49      era      173154,      173.1S4,      173.178. 
173.182.  173^34.  173J4Sb. 


49  CFR  177.848.. 


Research  and  Special  Programs 
Administration 

Applications  for  Exemptions 

aoency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  Applicants  for 
Exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  £).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle.  2— Rail  freight,  3 — Cargo  vessel, 
4 — Cargo-only  aircraft,  5— Passenger- 
carrying  aircraft. 

DATES:  Comment  period  closes  luly  14. 
1986. 

ADDRESS:  Commments  to:  Dockets 
Branch.  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION  CONTACT 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
Room  8428,  Nassif  Buildings,  400  7th 
Street,  SW.,  Washington,  DC 


Nature  ol  nanipton  ittareo) 


To  alow  trampon  o«  8  pounds  or  lass  ol  Class  A  and  B  aiplosNSS  m  a  non- 

placafdad  vaTKla.  (Mode  i ) 

To  rttow  iviloadkig  o«  snr>ydrous  tiydrogen  chtofWs  w«<ool  an  attandam  wiltwi 
Vw  raqu^ad  25  teei  of  »«tittie  boi  mstaad  snow  unloadmg  m  s  spscal  area 
mowiored  b»  TV  under  »peo»»y  controneo  condiuons  (Mode  1  )^ 

To  auMmza  carnage  oi  detonatoi.  Ciest  A  exptoswes  »<  s  dromadary  ai«"pa«i- 
menl  mounlad  dwc«y  twmnd  the  cab  ot  a  road  tredw  eairymg  a  tank  irailec 
conttfninQ  anher  btastmg  agents  or  oxKtears  (Mode  V)  ^_ 

To  B^nolacture,  mar*  and  »e«  norvOOT  specilicalion  coKapaWe  potraf^ylene- 
mtd.  wo»en  po»»p«)p»tene  bi*  tags,  ftmns  ■  capacity  ot  approiomeiety  2200 
powids  aach  lor  s»«pmert  ot  oenam  owJaer,  corroarre  and  llanwnabia  io»d» 


To 


1.2^1 

IwnnMbIs  gaaas.  ondoers,  SanrnaUe  kqutds  and  corroawa  kquKH 
wiandoaad  van  and  poiaonous  gssas  m  an  open  cage  logeitwr  m 
a  apKMy  dMignad  ifuciL  (Mode  V) 
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New  Exemptions— Continued 


No. 


9626-N 
9627-N 
962S-N 

9629-N 

9630-N 


UMv  Etoctrtc  Manu«ac1ijrif«  Coi.  AppMon.  Wl . 
TLC  At.  Inc..  MdW^  TX 


Oagusn  Cop.  Tetetboro.  NJ. 


rnii  I— CaiPL.W— all 

Tha  ALTA  Gm«>.  EvmOar.  PA.. 


IM  I 


This  notice  of  receipt  of  applications  for 
new  exeroptiona  is  published  in  accoitUnoe 
with  section  107  of  the  Hazardous  Klaterials 
Transportation  Act  (49  U.S.C.  1808:  49  CFR 
1.53(e)). 

Issued  in  Washington.  DC  on  ]une  A,  1906. 
|.  SuxauM  itadfl^talk. 
Chief.  Exemptione  Brtmch.  Office  of 
Hazardous  Materiak  Transportation. 
[FR  Doc.  86-13198  Filed  ft-10-86;  8:45  am) 
ttuMta  COX  mm-m^ 


AppHcstioiw  for  fiwewM  or 
ModiflcaMon  of  Exemptions  or 
AppHcattons  lb  Become  Party  to  an 
Exemption 

AOENCV:  Research  and  Special  Programs 

Administration.  DOT. 

action:  List  of  applications  for  renewal 

or  modification  of  exemptions  or 

Application  to  Become  a  Party  to  an 

Exemption. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  ot  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  an  public  notjce. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  applications  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  tranaportation.  etc.) 
they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal:  application  numbers  with  the 
suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 


49  CFR  177XMM- 


49  CFB  172.101,  172  204(d)(3).  173.27. 
17S30M1>.  tTSJaOW.  PM  t07.  A»pM- 
dbi  B. 

49  CFR  173.WSW 


49  CFR  l73S04<tl) 
49  CFR  173.19* 


To  autam*  ihipmeot  o»  Iwwy  nmHng  macNnet  cortsWng  a  baltray.  atecinc 

aloi^a,  aal  tWed  wim  aod.  d—  m  uunumu  maMnH  asaptad  tnjm  raady 

access  requiremama.  (UBde  I.) 
To  bmSiikiiii  carnage  ol  certam  Ctasi  A  tftoaNta  tat  are  not  parmrtlad  hx  air 

a^aaia  Of  are  m  naanWiM  tjiuaO  •«■«  Stosa  praaorOad  lor  iNpmenl  by  m. 

(Iitoda  4.) 
fb  aatwriza  ahipmeol  oi  cyanuric  cNande.  daased  as  a  coiroari«  malenal.  <n 

nmOOT  ipocrfication  llartsia  liilaimattale  bi«<  bags  ot  approximatetv  i  ,000 

potmis  capaotr  (Modes  1.  ^  3.) 
T6  authorize  shcxnent  ol  vmykdene  ■uonte  oonvreaaad  gas.  «.o  a,  ctassad  as 

a  taM«aWa  gas.  in  bqud  Ml  DOT  SpacMcaDori  cyindare  (Mode  1.) 
To  ai^aalia  ah^xnent  o<  MarwjM  tfeHoMa.  antar  loacOxo  aoM.  nos .  classed 

a*  a  tonmabte  soM  at  a  (wvOOT  vwxtcMlon  ASME  porttUa  lar*.  (Mode 

1) 


the  new  applications  for  exemptions  to 

facilitate  processing. 

DATE:  Comment  period  closes  June  27. 

1986. 

ADOness:  Comments  to:  Dockets 

Branch.  Research,  and  Special  Programs 

Administration.  U.S.  Department  of 

Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOa  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  8426.  Nassif  Buildings,  400  7th 
Street  SW..  Washington.  DC. 


Appfca- 


3004-X 

3187-X 

3841 -X 

3941.g( 

4734-X 
5322-X 

5704-X 
601ft-X 
6071-X 
6518-X 
6519-X 
e543-X 

esK^^x 
a9S«-x 

6694-X 

6772-X 
6932-X 

6971 -X 

7052-X 

72S9-X 
7eS9-X 
72a6-K 

T967-X 

7741-K 

7767-X 
7a23-X 
7823-X 

aoo»-x 

•013-K 


UqtMl  Air  Corp..  WMaul  CA 

PPG     Indualnes.     kKorporaled,     PMs- 

OHPgk.  PA  (Saa  tootnota  <). 
Aaroia)  SttatagK  Propulsion  Co.,  Sacra- 
CA. 
Tacaoal  omiiwi  Co..  S«»- 

.CA 

<jai«er<t  Bacinc  Co    Waterlord.  NY 

San  Oiago  Oaa  «   ElacMc  Od.  San 

OtagaCA. 
Aaro^et Oerant  Corp.  Sacramento.  CA 

SJ.  SmSa  Co.  tnc.  Oaaarvon.  lA 

Wanar  Kidda.  MMaoiv  NC 


Union  Cwtxda  Coip..  Oartiury.  CT 
Symai  aiaiifcim  kw.,  BoMMar.  CX3 
Airco,    The   80C  Group,   kit. 

Ml.  NJ. 

ItKO  Omrtat  Oo..  Pasadana.  TX 

GMhonai,  Inc.  Waaifla»arv  CT 

Cornpagne  dee  Containers  Reservoirs. 

Pans.  Franca 
MonsMilo ChamieM Co..  SI  Lows.  MO... 
Compagnie  das  Contamars  Reservoirs. 

Pans.  Franca 
Oea<  Servca.  Inc.  Waal  CMMar.  PA.  . 

WaMar  Kidda.  MMaon.  NO 

DOFIACeiX.  Inc .  Bethel,  CT  (See  loo«- 

nom'). 
Enon  Clwmical  Anwncas.  Houston,  TX 

SlauHar  Ctiamcal  Ca.  Wealpait  CT 

Compagnw  des  Containers  Reservoirs. 

Pans,  Franca 
Walkar  Engnaarmg  Ca,  Sagw  Land. 

TX  (See  toolnole  ') 
8«a   Aenjspace   TexVon,    Buffalo.   HY 

(Sea  tooavMa  *^ 

WMar  Kidda.  \Mlao«,NC 

A»edCorp. _ 

A*  Products  and  Chemical*.  Inc.  Alan- 

tornn.  PA. 

Pieaaura  Tranaport,  Inc.  Au««in,  TX 

Air  Producta  and  Chamicala.  Inc 

kMn.PA. 


naneo 

ma 


3004 

3187 


3941 


4734 
S322 

57tV» 
•016 
6071 
6618 
6618 
6643 

6610 
•661 
6694 

6772 
6832 

6971 
7026 
7052 

7259 
7C99 

7285 


7741 

7767 
7623 
7623 

•009 

•013 


Renew- 

Appfca- 
aon 

Applicant 

al  ol 
•nnv- 

kon 

801 7-X 

Air  Products  and  Ctien*:ata.  kic  Alleiv 
loxm,  PA^ 

8017 

8037-X 

Mausar-Wedie.  GmbH  (Mataer  Padiao- 
ing  Ltd.),  New  York,  NT  (8«e  loot- 
note*) 

8037 

8051 -X 

Mauaar  Packaging,  Ud.  New  Vod(.  NY 

8051 

6091-X 

Restor  Conwnonicalloro,  tnc.  Ftewnoa, 
.KY 
Convagrae  des  Contaners  Resanron. 

6081 

8125-X 

8125 

Pins.  France 

8125-X 

Gnialar  SA.,  Ganan*.  Gwlttwtand 

•IK 

8141-X 

ai4t 

8162-X 

Sauctuial  Composaas  Indusmes.  Inc. 
Ramona,  C»  (Saetoolnote  1 

81«2 

e431-J« 

ttntnem   Hoaenal  Cotp..   Sotnara«a. 
NJ 

•431 

8436-X 
S439-X 
B4S0-X 

8436 

WW^titf  Ktfkta  WiHnn  NC 

8439 

Attenbc  Resoarx*  Corp ,  Camdart.  AlR. ..-1       6450 

S46S-X 

EJ.  dv  Poni  da  Naiaaiaa  A  Co..  inc. 
Wilniingtor\.  OE 

8458 

•467-X 

Compagraa  daa  Containars  n«»e<»Br>. 
PaNiL  Franoa. 

8467 

6723-X 

AMaa^^awdarCoL.  Oalai.  TX  (Saa  tool- 

8723 

8733-)« 

874 1-X 
8760-X 
8792-X 

881 2-X 
8«3»-X 

8639-X 
8860-X 

8903-X 

8915-X 

89tS-X 
B965-X 

8970-X 

9126-X 
9130-X 

9180-X 

9222-*. 

B233-X 

9263-X 
9266-X 

9266-X 

9270-X 

929*-X 

9302-X 
9401 -X 

9402-X 

9490-X 


Kf 

OE. 

Alpha  AUaaon.  Inc  .  Oalas.  TX 

BsrtoA  So^fonts,  wUh.  on  woinww,  IA — .. 
Oigit«  Equpment  Corp,  Northboraii(^ 


The  Prolactoseal  Co.  Saweaniiia.  It  — .. 
Ra^  Prociaaaiw  Oa,  mc  Monroe.  LA... 

Poly  Cal  Plasties,  inc.  Monroe.  LA 

El    du  Pont  de  Neirxxirs  »  Co .  Inc . 

W4niington,  DE. 
Taladyna  McCornwk  Selpiv  Hoasier. 

CA. 
Avoo,  The  e(X  Qroup,  Inc.,  lAiirar 

Hi*,  Ml. 

tlnoa  Ctit»t)»Coi^  Oanbuiy.  CT 

Pressed  Steel  Tank  Co.  Inc.  Mlwau- 

kaa,  Wl  (See  footnote  *) 
WR    Metals    Irtdusmaa.    mc    Wheat 

Ridge.  CO 
Alhad  Drum  Sarvica.  Inc .  Louisville,  KY. 
Bio-Lab,    Incorporated,    Conyers,    GA 

(See  tootnote  •) 
MAG  Tankers  Limited.  West  Midtands. 

EngWM. 
aryaen  Induslnal  Sarwcea,  Inc,  Lamng- 

ton,  SC. 
Ownand    OlianauUi    Otamtcala    Ca, 

kving.TX. 

U«Mid  Mr  Oup..  Watnut  Craak.  CA.- 

National  Relngerants.  Inc    Radryx.  PA 
Socwte  Aunkana  de  Transports  et  if  lr>. 


EL  du  Pont  da  Ne«noura  A  Co ,  Inc., 
IMImington,  DE. 

Laa  Vaga*.  Uk.  Las  Vegas.  NV 

Aibat-Fauvel-Ra*.   Pans.   Franca  (Sea 

kMlnota  ■•) 
AHial  r— «ai  a»aL   81    lawanl  llak<gy 

Frtma  (Saa  tootnota  ■  ■). 
Airoa   The  SOC  Qroup.   kfc.   Munay 

HM.  NJ  (See  tootnota  "V 


•733 

8741 
8760 
6792 

8612 
8839 

8839 
8860 

8903 

8915 

6915 
8966 

8970 

9126 
9130 

9180 

9222 

•233 

98S3 
9266 

9266 

9270 


9302 
•401 


•402 

9480 


Applica- 
tion 


Applicant 


alo« 

Kefni 

lion 


Applica- 
tion No. 


9606-X       The  Ensign-Bickford  Co,  Simsbory.  CT         9606 
(See  footnote  '■■) 

<  To  renew  and  modify  paragraph  8a  to  allow  reptervsh- 
nient  a<  diy  ca 

''  To  authorize  shipment  ol  discharged  lilti»im/saMur  diox. 
ide  cells  and  batteries  with  an  open  ciiruit  voltage  ot  •(  least 
2  volts  per  cell 

■■'  To  manufacture,  mark  and  sell  noo.DOT  specilicatKXi 
cylinders  idenacal  to  those  praaeatly  aathorKOd  except  tot 
large  capacity  for  shipment  of  certain  flammable  and  non- 
llamnmiiKj  Qases 

'  To  renew  and  reflect  part  number  ctianga. 

■'  Modify  by  pefmitting  shipment  ol  lacQuei  base  and  lac- 
quei  ch^  .dry.  classed  as  flammablr  solid,  and  an  adrMon- 
al  fitiec  drum  ot  40  Wlei  and  '00  liter  capacity 

•  To  increase  sendee  pressure  on  FRP  cylinders  to  4.500 
psi.  lor  shipment  ol  certain  nonllammable  gases 

^  To  authonze  shipment  ol  an  oxidizef  and  lo.  approve  a 
polyethylene  portable  lank  lor  sMpmeni  ol  cartam  blasang 
agent  and  oxidizers 

"  To  inciease  water  capacity  ot  FRP  hoop  wrapped  cylin- 
ders from  300  or  350  pountts  for  shipment  o»  cercan^ 
flammable  and  nonflammable  gases 

'  To  aultwnze  twelve  bottles  conlaimog  two  pwinds  or 
less  1 -Bromc-S-chloio-S.  SndimethyiHydrantoin  m  a  DOT 
Specification  12B  bo»  not  Ic  e«e«d  24  pounds  and  lo 
autlKHize  vessel  as  a  mode  ol  transport 

'"To  authorize  an  adOilional  20  IMO  Type  5  portable 
tanhs  Identical  to  those  authonaad  except  trwiy  imII  be  ASME 
U  slainped  and  incorporate  a  modilied  safety  reliel  (tevice 

' '  To  authonze  an  additional  20  IMO  Type  5  portable 
tanks  idenfcal  to  those  authorized  except  they  will  be  ASME 
U  slar^iad  and  mooipoiata  a  moditiad  salely  reiet  device 

"  To  autlkxue  a  mature  ol  teUaUuoromethane  and 
oxygen,  classed  as  a  nonflammable  gas  as  an  additional 
1 1  ■iiianlil)  mA  to  authorize  cargo  aifcraft  as  additional  mode 
of  traitsportatnn 

'  -^  To  renew  exemption  onginalty  issued  as  an  emergency 
lo  authorize  shipment  ol  more  than  1 '  0  detonalof s.  Class  A 
exptosive.  in  one  made  speoallT  deagned  packa^rig. 


Patties 

Applica- 
lion  No 

Appkcani 

to 

enemp- 

aan 

^, 

3630-P 

Gonwal    Chemical   Corp.    Moraatewn, 
NJ. 

3830 

4453-P 

Nitrochem  Energy  Corp  .  Brwat*.  Mf»  . 

4453 

4453-P 

4463 

ScranMxi,  PA 

4884-P 

Avco.   The   BOC   Group,   Inc.  Munay 
HANJ 

48S4 

5206-P 

5206 

6333-P 

'     NJ 

fW.33 

6397-P 

General    Chemical    Corp.    Morrislown. 
NJ 

6397 

6971 -P 

AccuSlandard.  New  Haven.  CT _. 

6971 

/052-P 

Eveready  Battery  Company.  Inc ,  Ro<*y 
River.  OH 

7052 

7052-P 

ITT  Baflon  Instnjments  Co .  City  ot  lr»- 
dusky  CA 

7052 

7.19e-P 

General    Chemical    Corp     Momstoam. 

NJ 
General    Chemical    Corp,,    Momslown. 

NJ 
(*em  Lab  Products.  Inc..  Ontano,  CA .. . 

1       7488 

7876-P 

7876 

7q43-P 

7943 

Applicant 


8284-P 

8390-P 

8446-P 

8522-P 

881 7-P 

884  5-P 
8877-P 

9209-P 

9280-P 
9281 -P 
94S6-P 
9525-P 


General    Chemical    Corp.    Momslown. 

NJ 
(3er>aral    Chemical    Corp,    Momslown. 

NJ. 
Evaivady  Battery  Company,  Inc.  Ret^ 

River.  OH 
General   Chemical   Corp:,   Morrntown, 

NJ 
(lanaral    Chemical    Corp,    Momctowa 

NJ. 

Goax.  Inc..  Clet)ume,  TX 

General   Chemical   Cotp.,    Momslown, 

HJ. 
General   Chemical    Carpn    Momatown, 

NJ 

General  Electric  Co .  WMartoid,  NV 

GOEX,  Inc  .  Oemme.  TX 

General  CloctncCo..  Wulw luivf ,  NV 

Cyanamid   Canada.   Inc .   East  Wiltow- 

dale,  Canada. 


axemp- 


8284 
8390 
B44S 
8522 
8617 

8845 

8877 

9209 

•260 
9281 
9466 
9525 


This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exeiT^ion  is  published  in 
accordara:e  with  section  ICT  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  M06;  49  CFR  L53{e)). 

Issued  in  Washington,  DC,  on  June  5. 1986. 
).  Suzanne  Hedgepeth. 
Chief  Exemptions  Branch.  Office  of 
Hazardous  Materials  Transportation. 
|FR  Doc.  85-13196  Filed  6-10-86:  8:45  am) 

BILUNO  CODE  4910-60-M 


DEPAHTMEMT  OF  THE  TREASURY 

Public  Information  Collsction 
Requiremento  Submitted  to  0MB  for 
Review 

Dale:  June  5. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  these 
submissions  may  be  obtained  by  calling 
the  Treasury  Bureau  Clearance  Officer 
listed.  Comments  regarding  these 


infonnation  caltections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Room  7221. 1201 
Constitution  Avenue.  NW..  Washington, 
DC  20220, 

Burea  of  Alcehel,  Tebaeoo,  an<l 
Firearms 

OMB  Number  1512-03«8 

Form  Number:  ATP  REC  5230/1 

Type  ofReviewT  Extension 

Title:  Tobacco  Products  Importer  or 
Manufacturer— Records  of  Large  Cigar 
Wholesale  Prices 

OMB  Number:  1512-0391 

Form  Number:  ATF  REC  5210/10 

Type  of  Review:  Extension 

Title:  Tobacco — Record  of  ERgposition 
of  More  Than  60,000  Cigarettes  in  a 
Single  Transaction 

Qearance  Officer:  Robert  G,  Masarsky, 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco,  an^ Firearms,  Room  7202. 
Federal  Building,  1200  Pennsylvania 
Avenue.  NW„  Washington,  DC  202Z6 

OMB  Reviewer:  Milo  Sunderhauf.  (2021 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503 

Internal  Revenue  Service 

OMB  Number.  1545-0350 

Form  Number:  IRS  Form  6561 

Type  of  Review:  Extension 

Title:  Payer  Summary  of  Form  W-2P 

Magnetic  Media  Pension  Information 
Clearance  Officer  Garrick  Shew.  (202) 

566-6150,  Room  5571,  ITll 

Constitution  Avenue  NW., 

Washington,  DC  20224 
OMB  Reviewer:  Robert  Neal,  (202)  395- 

6880,  Office  of  Management  and 

Budget,  Room  3208,  New  Execntive 

Office  Building.  Washington,  DC  20503 
Stephen  Bashein. 

Departmental  Reports.  Management  Office. 
|FR  Doc.  86-13165  Filed  6-10-fl6;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  51.  No.  112 
Wednesday.  June  11.  1966 


TNs  sectioo  o«  the  FEDERAL  REGISTER 
contains  notices  o«  meebngs  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L  94-409)  5  U.S.C.  552b(e)(3). 
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FCOERAL  DCPOSITINSUIIANCe 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisiona  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  1:50  p.m.  on  Thursday,  June  5. 1986. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Ckirporation  met  in 
closed  session,  by  telephone  conference 
call,  to: 

(A)  Adopt  a  resolution  making  funds 
available  for  the  payment  of  insured  deposits 
made  in  The  Citizens  State  Bank  of 
McCracken  Kansas,  McCracken.  Kansas, 
which  was  closed  by  the  Kansas  State  Bank 
Commissioner  on  Thursday,  June  5. 1986;  and 

(B)  Consider  a  recommendation  regarding 
the  liquidation  of  a  bank's  assets  acquired  by 
the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Memorandum  and  Resolution  re: 
National  Bank  and  Trust  Company  of 
Traverse  City.  Traverse  City.  Michigan 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L. 
William  Seidman,  seconded  by  Director 
C.C.  Hope.  Jr.  (Appointive),  concurred  in 
by  Mr.  Dean  S.  Marriott,  acting  in  the 
place  and  stead  of  Director  Robert  L 
Clarke  (Comptroller  of  the  Currency), 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsection  (c)(e).  (c)(8).  (c)(9)(A)(ii). 
(c)(9)(B)  and  (c)(10)  of  the  "Government 


in  the  Sunhine  Act"  (5  U.S.C.  552b(c)(6). 
(c)(8).  (c)(9)(A)(ii).  (c)(9)(B)  and  (c)(10)). 

Dated:  )une  6, 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 
(FR  Doc.  86-13290  Filed  6-9-86;  2:52  pmj 

BNXMa  CODE  «714-01-M 


FEDERAL  OEPOSn-mSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  6:25  p.m.  on  Friday,  June  6. 1986.  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  adopt  a  resolution  making  funds 
available  for  payment  of  the  insured 
deposits  in  Security  Bank  of  Glenrock, 
Glenrock.  Wyoming,  which  was  closed 
by  the  State  Examiner  for  the  State  of 
Wyoming  on  Friday,  June  6, 1986. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L 
William  Seidman,  seconded  by  Mr. 
Dean  S.  Marriott,  acting  in  the  place  and 
stead  of  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation: 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  pursuant  to 
subsections  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the  , 
Sunhine  Act"  (5  U.S.C.  552b(c)(8).     i 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  June  9. 1988. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinton. 
Executive  Secretary. 
(FR  Doc.  86-13291  Filed  6-9-86;  2:53  pm) 
MUNM  COM  Srii-OI-M 


FEDERAL  DCPOSrriNSURANCt 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  3:30  p.m.  on 
Monday.  June  16. 1986.  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition'of  minutes  of  previous 
meetings. 

Application  for  Federal  deposit 
insurance: 

Colonial  Thrift  and  Loan  Association,  an 
operating  noninsured  industrial  bank  located 
at  10720  West  Washington  Boulevard,  Culver 
City.  California. 

Application  for  Federal  deposit 
insurance  and  for  consent  to  merge  and 
establish  twenty  branches: 

Commercial  Credit  Bank,  Baltimore, 
Maryland,  a  State  nonmember  non-bank 
bank,  in  organization,  for  Federal  deposit 
insurance,  for  consent  to  merge,  under  its 
charter  and  title,  with  Commercial  Credit 
Savings  and  Loan  Association.  Baltimore. 
Maryland,  a  non-federally  insured  institution, 
and  for  consent  to  establish  the  twenty 
existing  branches  of  Commercial  Credit 
Savings  and  Loan  Association  as  branches  of 
Commercial  Credit  Bank. 

Application  for  consent  to  merge  and 
establish  three  branches: 

Citizens  Union  Bank  of  Shelbyville. 
Shelbyville.  Kentucky,  an  insured  State 
nonmember  bank,  for  consent  to  merge, 
under  its  charter  and  title,  with  Farmers  & 
Traders  Bank.  Shelbyville,  Kentucky,  and  for 
consent  to  establish  the  three  offices  of 
Farmers  &  Traders  Bank  as  branches  of  the 
resultant  bank. 

Application  for  consent  to  purchase 
assets  and  assume  liabilities: 

The  First  National  Bank  of  Maryland. 
Baltimore,  Maryland,  for  consent  to  purchase 
certain  assets  of  and  assume  the  liability  to 
pay  deposits  made  in  the  Annapolis. 
Bethesda.  Forestville  and  Frederick  offices  of 
Baltimore  Federal  Financial,  F.S.A., 
Baltimore,  Maryland,  a  non-FDlC-insured 
institution. 

Application  for  consent  to  purchase  - 
assets  and  assume  liabilities  and 
establish  one  branch: 

The  Arizona  Bank,  Phoenix,  Arizona,  an 
insured  Slate  nonmember  bank,  for  consent 
to  purchase  certain  assets  of  and  assume  the 


liability  to  pay  certain  depmitv iHu A.  in- the 
Seckwa  Branch  of  A<iaMi»  Coouaere*  Banii 
Tucson.  Arizona,  and  for  consent  to  establish 
that  office  as  a  branch  of  The  Arizona  Bank. 

Recommendations  regardmg  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  aa 
receiver,  liquidator,  or  liqaidaMns  A^ent 
of  those  assets: 

Case  No.  4«,534-SR 
Indian  Springs  Slate  Bank.  Kansas  Gty, 
Kansas 
Case  No.  4ft,535-6R 
Republic  Bank  of  Kansas  City.  Kansas  City, 
Missouri 

MemoranduBi  and  resolution 
regarding  amendments  to  the 
delegations  of  authority  relating  to 
liquidation  activities. 

Reports  of  committees  and  ofBcers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
HCtlons  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Report  of  the  DirectTjr.  Division  of 
Accounting  and  Corporate  Services: 
Memorandum  re: 

Investment  Management  Report  March  31, 
1986 

Discussion  Agenda: 

Memorandum  and  pesoluHbn  regarding 
postponement  of  the  effective  date  of  the 
FDIC's  Statement  of  Pblicy  Regarding 
Disclosure  by  theFDlC  of  Statutory 
Enforcement  Actions. 

Memorandum  and  resolution  regarding 
petitions  to  reconsider  certBin  prohitntions 
governing  securities  subsidiaries  arrd 
affiliates  contained  in  Part  337  of  ttie 
Corporation's  rules  and  regulations,  entitled 
"Unsafe  or  Unsound  Bankinig  P^cticea." 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street 
NW.,  Washington.  DC 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  t)f  the  Corporation,  at  (202) 
898-3813. 

Dated:  (une  9.  1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 
|KR  Doc.  86-13392  Filed  6-9-86;  2:54  pm) 

BILLING  COOE  •714-01-M 


FEOSRAl  OtPOtn  IMURMNCC 
CORPORATION 


AgeiTcy  Meeting 

Pursuant  to  the  provisions  o{  tbe 
"Government  in  the  Sunshine  Act "  (5 
U.S.C.  SSaJKf,  ootics  is  bereby  given  that 
at  4:00  p.m.  on  Monday.  |une  16. 1906. 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
55Zb(c)(2),  (c)H).  Mm,  (c)W> 
(cn9)(Ap),  fc)t9)(B).  aTid(c)flO)  of  Title 
5.  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  cespeclto  tbe 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  ofBcers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and- names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (ctt6);  tc)(8),  and  tc«9)(A)(in  of 
the  "Government  in  the  Sunshine  Act'  (5 
U.S.C.  552b(cll6).  (c)(8).  and  Lc)l91(A)lii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Memorandums  regarding  the 
Corporation 's  corporate  and  liquidation 
activities. 

Discussion  Agenda: 

Application  for  Federal  deposit 
insurance: 

First  Republic  Thrift  &  Loan,  an  operating 
noninsured  bank  located  at  201  Pine  Street, 
San  Francisco.  California. 

Recommendation  regarding  the 
liqoidation  of  a  bank's  assets- acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

CaseNo.  46.539-NR 
The  Farmers  and  Merchants  National  Bank 
of  Hennessey.  Hennessey.  Oklahoma 

Memorandums  regarding  the 
Corporation's  assistance  agreements 
with  insured  banks. 

Personnel  actiona,  regarding 
appointments,  promotions, 
administrative  pay  increaaes.  .  •' 

reassignments,  retrreniients,  separatftnrt, 
removals,  etc.: 


Names  of  employees  authorized  to  be 
exempt  {Mm  dssdeMue  pwrMMnt  to  the 
provisions  of  subsections  (c)(2)  and  [c){9]  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.SC.  552b(c)(2I  and  (c)(6)). 


The  meetlmg  wiil  be  hekl  in  tht 
Room  on  tbe  »ix4h  floor  of  tke  FDIC 
Building  located  at  550— 17th  Street. 
NW.,  Washington,  DC. 

Requests  for  further  infunmatioa 
concerning  the  meeting  nay  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202} 
898-3813. 

Dated:  )une  9, 1986.  t 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  86-13293  Filed  6-9-88:  2:55  pmf 

BILUNG  CODE  6714-01-41 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

lune  7,  1986. 

TIME  AND  DATE:  10:00  a.m..  Thursday, 
July  10,  ig8& 

place:  Room  000, 1730  K  Street,  NW.. 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  To 

Commission  will  hear  oral  ai^uRient  on 
the  following:. 

1.  Local  Union  5817.  etc..  UMWA  v. 
Monument  Mining  Corporation  and  Island 
Creek  Coal  Co..  Docket  No.  WEV  A  85-21-C. 
(Issues  include  whether  the  administratiYB 
law  judge  erred  in  concluding  that  the 
operator  was  not  responsiWe  for  pByinf 
compensation  triggered  by  the  acts  of  an 
independent  contractor.) 

TIME  AND  DATE:  Immediately  following 
oral  argument. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 
552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:      The 

Commission  will  consider  and  act  upon 
the  above  listed  case. 

Any  person  intending  to  attend  the 
open  hearing  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to- 20  CFR 
2706.150(a)(3)  and  2706.160(e). 
CONTACT  PERSON  FOR  MORE  INFOC  |eaa 
Ellen  (202)  653-5629. 
lean  H.  Ellen, 
Agenda  Clerk. 
[FR  Doc.  86-13176  Filed  6-9-86;  10:4*  MB| 

MUJNO  CODE  (73S-01-M 
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JM  I 


6 

NATIONAL  THANSPOftTATION  SAFETY 

BOARD 

TIME  AND  date:  10:00  a.m..  Thursday, 

June  26, 1986. 

place:  NTSB  Board  Room,  Eighth  Floor, 

800  Independence  Avenue,  SW.. 

Washington.  DC  20594. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  Brienng  by 
the  Air  Transport  Association  of 
America  regarding  the  recently 
completed  study  on  the  feasibility  of 
creating  a  corporation  to  manage  the 
ATC  system. 

FOR  MORE  INFORMATION,  CONTACT 

H.  Ray  Smith  (202)  382-6525. 

Calherin*  T.  Kaputa. 

Federal  Register  Liaison  Officer. 

June  9. 19ea 

IFR  Doc.  86-13226  Fried  6-9-86: 10:34  am| 

anJJNQ  COM  7S33-01-M 


NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  June  9. 16.  23,  and  30. 

1986. 

place:  Commissioners'  Conference 

Room.  1717  H  Street.  NW..  Washington. 

DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  fune  9 

Wednesday,  June  tl 

llKWa.m. 
Periodic  Meeting  with  Advisory  Panel  for 
the  Decontamination  of  TMI-2  (Public 
Meeting) 
2«)  p.m. 
Discussion  of  Pending  Investigations 
(aosed— Ex.  5  &  7) 

Thursday.  June  12. 

z-ao  p.m. 
Briefing  on  Restart  of  San  Onofre-l  (Public 
Meeting) 
3:30  p.m. 
AfTirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  |une  16— Tentative 

Wednesday.  June  18 

10:00  a.m. 
Discussion/Possible  Vote  on  Safety  Goals 
(Public  Meeting) 
2:00  p.m. 
Brieflng  on  La  Crosse  Request  for  an 
Exemption  to  Reduce  Primary  Property 
.  Value  Insurance  (Public  Meeting) 
3:30  p.m. 
AfTirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  |um  23— Tentative 

Wednesday.  June  25 
2:00  p.m. 


Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Hope  Creek 
(Public  Meeting) 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  |une  36— Tentative 

Tuesday,  July  1 

10:00  a.m. 
Discusssion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  6) 

Wednesday,  July  2 

3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

ADDITIONAL  INFORMATION:  Affirmation 
of  "Litigation  of  Shoreham  Emergency 
Planning  Issues"  (Public  Meeting) 
postponed  from  June  5  to  June  6. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202)  634-1498. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Robert  McOsker  (202) 

634-1410. 

Robert  B.  McOsker. 

Office  of  the  Secretary. 

June  5. 1986. 

(FR  Doc.  86-13227  Filed  6-9-86;  10:35  am) 

WtXING  CODE  7SM-01-M 


TENNESSEE  VALLEY  AUTHORITY 
(MEETING  NO.  IMS) 

TIME  AND  DATE:  2:00  p.m.  (EOT).  Friday. 

June  13. 1988. 

PLACE:  TVA  West  Tower  Auditorium. 

400  West  Summit  Hill  Drive.  Knoxville, 

Tennessee. 

status:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
May  7. 1966. 

Discussion  Items 

1.  Environmental/Energy  Education 
Progress. 

Action  Items 

A — Budget  and  Financing 

*A1.  Proposed  call  for  eariy  redemption  of 
certain  TVA  Bonds  held  by  the  Federal 
Financing  Bank  (FFB). 

A2.  Adoption  of  supplemental  resolution 
authorizing  1986  Series  C  power  bonds. 

A3.  Resolution  authorizing  the  Chairman 
and  other  executive  ofTicers  to  take  further 
action  relating  to  issuance  and  sale  of  1968 
Series  C  power  l)onds. 

A4.  Modification  to  1986  capital  budget 
financed  from  power  proceeds  and 
borrowings — New  authorization  for  purchase 
and  installation  of  equipment  for  new  cycle 
and  save  program  (load  management  control 
system);  and  revision  of  authorization  for 
land  acquisition  for  solid  waste  storage  at 
Paradise  Steam  Plant. 


B — Purchase  Awards 

•Bl— Req.  52— Coal  for  Allen  Steam  Plant. 
C — Power  Items 

Cl.  Renewal  power  contract  with  Milan. 
Tennessee. 

Cl.  Renewal  power  contract  with  Florence, 
Alabama. 

C3.  Revision  to  interim  rate  arrangements 
under  which  electric  power  would  continue 
to  be  made  available  on  a  temporary  basis  to 
distributors  of  TVA  power  that  have  not 
entered  into  renewal  standard  form 
wholesale  power  contracts  applicable  for 
long-term  supply  arrangements. 

C4.  Amendment  to  Contract  TV-54456A 
with  Tennessee  Valley  Public  Power 
Association  (TVPPA)  to  provide  for  the 
assignment  of  patent  rights  to  TVPPA. 

D — Personnel  Items 

*Dl.  Recommendations  for  Trades  and 
Labor  Employees  Resulting  from  Trades  and 
Labor  Contract  Negotiations. 

D2.  Ratification  of  commitment  letter  to 
Westinghouse  Electric  Corporation  for 
personal  services  contract;  and  approval  of 
personal  services  contract  with 
Westinghouse  Electric  Corporation  for 
performance  of  engineering,  construction  and 
operations  support  services  at  Sequoyah. 
Watts  Bar.  Browns  Ferry,  and  Bellefonle 
Nuclear  Plant,  Requested  by  the  Office  of 
Nuclear  Power. 

D3.  Supplement  to  Personal  Services 
Contract  with  Westec  Services.  Inc.. 
Plymouth  Meeting,  Pennsylvania,  providing 
for  additional  services  in  connection  with  the 
environmental  qualification  of  TVA's  nuclear 
plants,  requested  by  the  Office  of  Nuclear 
Power. 

D4,  Supplement  to  personal  services 
contract  with  Digital  Engineering,  Inc.. 
Huntsville.  Alabama,  providing  for  additional 
services  in  connection  with  the 
environmental  qualification  evaluation  of 
safety-related  electrical  equipment  at  TVA 
nuclear  plants,  requested  by  Office  of 
Nuclear  Power. 

D5.  Supplement  to  Personal  Services 
Contract  with  Wyle  Laboratories,  Huntsville, 
Alabama,  providing  for  engineering  and 
testing  support  as  needed  for  the 
environmental  qualification  assessjnent  of 
safety-related  equipment  at  TVA  nuclear 
plants,  requested  by  Office  of  Nuclear  Power. 

D6.  Supplement  to  personal  services 
contract  with  Management  Anaylsis 
Company,  San  Diega  California,  providing 
for  services  to  TVA  in  connection  with  the 
implementation  of  the  regulatory 
performance  plan  for  the  Browns  Ferry 
Nuclear  Plant,  requested  by  the  Office  of 
Nuclear  Power. 

D7.  Personal  Services  Contract  with 
Cataract.  Incorporated.  Newton, 
Pennsylvania  configuration  baseline  effort, 
requested  by  the  Office  of  Nuclear  Power. 

E — Property  Transactions 

El.  Grant  of  permanent  easement  to  Bear 
Creek  Development  Authority  for  an  office 
building,  affecting  1.2  acres  of  Little  Bear 
Creek  Dam  Reservation  in  Franklin  County. 
Alabama— Tract  No.  XTBCLR-lE. 


E2.  Lease  Agreement  with  ).  Don 
McCracken,  Affecting  Approximately  1.5 
Acres  of  Boone  Reservoir  Land  in 
Washington  County,  Tennessee,  for  public 
commercial  recreation  purposes — Tract  No, 
XTBR-14L. 

E3.  Filing  of  condemnation  cases. 

F — Unclassified 

Fl.  Supplement  to  interagency  agreement 
(TV-67169A)  with  U.S.  Department  of  Energy 
providing  for  TVA  assistance  in  project 
management  of  environmental  policy  studies 
being  conducted  at  the  Oak  Ridge  National 
Laboratory  for  DOE  and  the  Environmental 
Protection  Agency. 

F2.  Supplement  to  Contract  No.  TV-60001A 
between  TVA  and  the  Agency  for 
International  Development  (AID)  providing 
for  AID  funding  for  TVA  assistance  in 
medium-sized  cities  in  underdeveloped 
countries  committed  to  conserving  energy 
and  natural  resources. 

F3.  Supplement  to  Contract  TV-67038A 
with  U.S.  Department  of  Agriculture,  Forest 
Service,  providing  for  a  cooperative  research 
study  on  Acidic  Inputs  to  High  Elevation 
Forest  in  the  Southeastern  United  States. 

F4.  Supplement  to  Memorandum  of 
Understanding  between  TVA  and 
International  Fertilizer  Development  Center 
(TV-39692A)  establishing  framework  for 
cooperative  relationships. 

F5.  Supplement  No.  2  to  subagreement  No. 
39  under  memorandum  of  understanding 


between  TVA  and  U.S.  Department  of  Energy 
(Contract  TV-48296A)  providing  for  radiant 
barrier  retrofit  research — summer 
experiment. 

F6.  Designation  of  the  Executive  Secretary 
of  the  Retirement  System  as  one  of  the  TVA 
appointees  to  the  Retirement  System  Board. 

'Items  approved  by  individual  Board 
members. 

CONTACT  PERSON  FOR  MORE 
information:  Craven  H.  Crowell,  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  )une  6, 1986. 
WJ.WUlis, 
General  Manager. 
[FR  Doc.  86-13225  Filed  6-9-86: 10:33  am) 

BHJJNG  COOE  S120-«1-M 


UNITED  states  INTERNATIONAL  TRADE 
COMMISSION 

TIME  AND  DATE:  Wednesday,  June  18, 
1986  at  10:00  a.m. 


^t' 


place:  Room  117,  701  E  Street  NW.. 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda.  i 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  Complaints: 

a.  Certain  aircraft  carbon  disk  brakes  and 
replacement  cartton  disks  (Docket 
Number  1316). 

b.  Certain  patented  cryogenic  microtome 
apparatus  (Docket  Number  1319). 

5.  Investigation  731-TA-326{P)  (Frozen 

concentrated  Orange  )uice  from  Brazil) — 
briefing  and  vote. 

6.  Items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 

Kenneth  R.  Mason, 

Secretary. 

)une4, 1986. 

(FR  Doc.  86-13217  Filed  6-8-86;  9:03  ami 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Parts  157  and  162 
(OPf>-30071  A;  FUL  »f^\ 

Pesticide  Programs;  ChM  Resistant 
Paclcaging 

AGENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. ^_^ 

summary:  This  rule  reorganizes  and 
redesignates  regulations  for  child- 
resistant  packaging  of  pesticides.  In 
addition,  it  establishes  an  exemption 
from  the  requirement  for  child-resistant 
packaging  (CRP)  for  pesticide  products 
in  large  packages.  The  exemption 
replaces  previous  Agency  policy  that 
accepted  a  labeling  statement  restricting 
use  to  "servicepersons"  in  lieu  of  child- 
resistant  packaging  for  certain  pesticide 
products.  The  Agency  has  determined 
that  child-resistant  packaging  should  be 
required  for  all  products  meeting 
toxicity  and  residential  use  criteria,  and 
that  an  exemption  by  size  is  more 
protective  and  enforceable  than  the 
"serviceperson"  concept.  EPA  expects 
that  the  size  exemption  will  limit  the 
accessibility  of  non-CRP  packaged 
pesticide  products  to  clearly  non- 
residential users  while  permitting 
continued  unrestricted  sale  of  CRP- 
packaged  products.  Compliance  dates  of 
1  year  for  products  released  for 
shipment,  and  2  years  for  products  in 
channel*  of  trade  are  provided  to  phase 
in  the  use  of  CRP  if  required.  This  final 
rule  reflects  comments  on  proposals 
issued  in  the  Federal  Refl^ster  on 
January  4. 1984  (49  FR  423)  and 
September  28. 1984  (49  FR  37915). 
DATE:  This  rule  will  become  effective 
after  60  days  of  continuous 
Congressional  session  from  the  date  of 
promulgation  as  provided  in  FIFRA  sec. 
25(a)(4).  After  that  period  has  elapsed, 
the  Agency  will  issue  for  publication  in 
the  Federal  Register  a  notice  announcing 
the  effective  date  of  this  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  jean  M.  Frane.  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street  SW., 
Washington,  DC  20460. 
Office  location  and  telephone  number. 
Rm.  1114,  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  703-557- 
0944. 

ENTARV  information: 


Act  (FiFRA)  aalliorizes  the 
AdministraHn-  of  EPA  to  set  standards 
for  child-resistant  packaging  [CRP)  of 
pesticides  to  protect  children  and  adults 
from  serious  injury  or  illness  resulting 
from  accidental  ingestion  or  contact 
with  pesticides  or  devices  regulated 
under  FIFRA.  Regulations  implementing, 
this  provision  were  published  in  the 
Federal  Register  of  March  9, 1W9  (44  FR 
13022)  under  40  CFR  162.16. 

EPA  issued  in  the  Federal  Register  of 
January  4. 1984  (49  FR  423)  a  proposal  to 
revise  its  child-resistant  packaging 
regulations  to  provide  an  exemption 
based  on  size.  The  proposal  resulted 
directly  from  a  previous  proposal 
published  in  the  Federal  Registar  of 
September  15. 1982  (47  FR  40659).  in 
which  the  Agency  had  proposed,  among 
other  things,  to  permit  the  use  of  a  label 
statement  restricting  sale,  use  and 
storage  to  "servicepersons"  as  an 
alternative  to  CRP. 

The  serviceperson  statement 
alternative  was  permitted  under  an 
Agency  policy  notice  issued  in  tiie 
Federal  Register  of  March  3, 1981  {46  FR 
15104).  This  policy,  however,  was  not 
formally  incorporated  into  EPA's 
regulations.  The  term  "serviceperson" 
was  defined  as  a  person  who  "provides 
a  service  of  controlling  pests  without 
delivering  any  unapplied  pesticide  to 
any  person  so  served,"  and  included 
Janitors,  pest  control  operators, 
maintenance  personnel,  lawncare  and 
landscaping  personnel.  In  its  1981  policy 
notice  the  Agency  stated  that  the 
serviceperson  restriction  would  be 
im(^mented  thraugh  exercise  of 
prosecutorial  discretion,  and  later,  when 
imposed  by  regulation,  would  become  a 
regulatory  restriction  under  FIFRA  sec. 
3{d)(l){C)(ii). 

In  response  to  its  September  IS 
proposal,  the  Agency  received  a  number 
of  comments  from  States  indicating  that 
the  serviceperson  statement  was 
unenforceable  because  there  was  no 
mechanism  in  Federal  or  State  laws  for 
regulation  of  servicepersons  as  a 
separate  category  apart  from  "certified 
applicators."  '  State  commenters  argued 


I,  BackgrouRfd 

Section  25(c)(3)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 


'  nFRA  »ec  3(dHlMC)  provides  that  ywof  • 
pesticide  may  be  restHcted  lo  persons  «Aio  have 
received  special  trairring  in  pesticide  um.  Such 
persons  are  trained  and  certified  by  StMM. 
Restriction  to  yse  by  certified  applicaloM  to 
enforced  primarily  by  States  through  refulatio*  •f 
the  distribution  of  restricted  use  pesticidaa.  In  mo»< 
Stages  dealers  and  retailers  may  not  set  a  i«  ■-•-■—• 
use  proAict  «««a|roBC  who  is  not  a  certii««d 
applicator. 


that  the  products  must  be  designated  as 
restricted  use  products  and  labeled  as 
such.  At  the  same  time,  industry 
commenters  opposed  restricted  use 
classification,  asserting  that  restricted 
use  classification  would  disadvantage 
thnn  competitively  by  limiting  the 
number  of  persons  who  could  purchase 
tkeir  products. 

The  Agency  was  concerned  that  the 
possible  abuse  of  the  serviceperson 
statement — its  use  on  products  in  sizes 
appropriate  for  residential  use,  and 
distributed  and  sold  in  retail  outlets 
catering  to  household  consumers — could 
allow  substantial  numbers  of  non-CRP 
products  into  households. 

On  the  basis  of  these  comments  and 
Agency  concerns,  EPA  decided  that  the 
serviceperson  statement  was  not  an 
adequate  substitute  for  the  use  of  CRP. 
The  Agency  decided  not  to  issue  final 
regulations  incorporating  the 
serviceperson  statement  as  an 
alternative  to  CRP. 

The  Agency  believes  that  its  objective 
of  protecting  children  from  exposure  to 
harmful  toxic  pesticides  can  also  be 
accomplished  by  requiring  the  sizes 
normally  distributed  and  sold  to 
residential  users  to  be  in  CRP,  while 
exempting  larger  sizes  from  the  CRP 
requirement.  Accordingly,  the  Agency's 
January  4, 1984,  proposal  contained  size 
cutoffs  that  EPA  believed  adequately 
defined  the  residential  market  for  the 
purposes  of  CRP. 

Subsequently,  the  Agency  issued  a 
proposal  in  the  Federal  Register  of 
September  28. 1984  (49  FR  37915). 
proposing,  with  respect  to  child-resistant 
packaging  of  pesticides,  to  redesignate 
iU  regulations  in  40  CFR  162.16  as  Part 
157.  The  proposal  restated  the  proposed 
size  exemption  of  January  4. 1984.  and 
proposed  a  minor  conforming 
recordkeeping  requirement.  No  other 
changes  were  proposed. 

This  final  rule  encompasses  both 
proposals,  and  responds  to  comments 
received  on  both  proposals.  Child- 
resistent  packaging  requirements 
currently  codified  n  §  162.16  are 
flierefore  redesignated  as  40  CFR  Part 
157.  Subpart  B.  The  reorganization  of  the 
September  26  proposal  is  used  in  this 
document. 

The  Agency  received  26  comments  on 
its  January  4  proposal  for  a  size 
exemption  for  CRP.  and  11  comments  on 
Its  September  26  proposal.  EPA  also 
held  a  public  hearing,  at  which  three 
persons  presented  oral  comments.  The 
principal  comments  are  addressed  by 
topic  in  this  preamble. 
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IL  When  Chiid-ltasistant  Packaging  Is 
Required 

Before  discussing  the  cDsnmcnts 
received  on  the  proposal^  a  brief 
discussion  of  the  requiretnhnts  for  CRP 
is  in  order.  H  is  apparent  thahthere  was 
some  confusion  at>out  fhe  requirempnts 
for  CRP.  At  least  one  commenter 
understood  the  size  exemption  to  l>e  an 
additicntai  criterion  fior  CRP  rather  than 
an  exemption.  The  Chemical  Specialties 
Manufacturers"  Association  requested 
that  the  Agency  provide  an  explanation 
of  pesticide  CRP  requirements.  The 
Agency  agrees  that  the  CRP  criteria  in 
i  157.22  can  be  claciiied.  aad  is  makoig 
minor  revisions  to  improve  clarity  and 
organization. 

A  pesticide  product  is  required  to  be 
distributed  and  sold  in  CRP  if  it  meets 
both  the  following  affirmative  criteria: 
1.  A  toxicity  criterion.  If  a  product  is 
highly  or  moderately  toxic  by  ingestion, 
dermal  absorption,  inhalation,  or  causes 
severe  irritation  or  corrosion  to  the  skin 
or  eyes,  the  product  meets  the  toxicity 

criterion  for  CRP.  The  criteria    

correspond  for  the  most  part  to  FIFRA 
Toxicity  Categories  I  and  11  fpixjdncts 
bearing  signal  words  DANGER  and 
WARNING).  (The  only  exception  is  oral 
toxicity,  whicb  is  based  on  the  average 
weight  of  a  small  child,  the  amount  a 
child  could  easily  ingest,  and  a  safety 
factor  of  3;  in  this  case  the  requirement 
for  CRP  extends  into  Toxicity  Category 
III.)  In  most  cases,  therefore,  a  product 
which  bears  the  signal  word  CAUTiON, 
designating  the  lower  toxicity 
categories,  is  not  required  to  be 
packaged  in  CRP.  because  it  is  not  toxic 
or  irritating  enough  lo  pose  a  hazard  to  a 
child.  However,  d^  Agency  may 
determine,  based  on  other  human 
hazard  data,  such  as  accident  or  use 
history,  that  CRP  should  be  required  for 
specific  products  not  meeting  the 
toxicity  crfterta. 

In  its  September  28, 1984,  proposal, 
the  Agency  proposed  to  revise  its 
inhalation  ciMeiiu.  TMs  proposed 
change  is  notbcnig  made  finsl  in  iim 
rule.  If  the  Agency  promulgates  a  finsl 
rule  that  revises  the  inhalation  tmicity 
criteria.  1 157.22  wiM  also  t>e  revised  for 
consistency. 

2.  A  residential  awe  site  criterion. 
ChiUben  could  rensaaafaly  be  expected 
to  be  present  at  any  tesidenti^  sit*.  If  a 
product's  labeling  indicates  that  the 
product  is  intended  for  use  at  a 
residential  site,  it  meets  the  residential 
use  criterion.  The  cciterioa  is  met  if 
residential  use  is  expBcitly 
recommended  on  the  labeling,  or  if 
residential  use  sites  are  stated  on  the 
labeling  (kitchens,  bathrooms,  gardens, 
ornamental  plants  and  flowers  around 


the  home,  swimming  pools,  etc.).  or  if 
the  use  directions  are  appropriate  for 
residentiat  sites  (fior  example,  dosages 
given  in  tablespoons  or  gfwden  rows). 
Moreover,  a  product  marketed  in  a  small 
size  (while  occasionally  intended  for 
commercial  or  agricultural  users)  is 
generally  considered  by  the  Agency  to 
be  directed  at  residential  users. 

A  product  that  is  clearly  latieled  only 
for  agricultural  or  institutional  use  and 
bears  no  conflicting  directions  for  use 
that  could  be  interpreted  as  homeowner- 
oriented  is  not  required  to  be  in  CRP.  A 
product  whose  label  clearly  prohibits 
sale  to  or  use  by  homeowners  or 
residential  HSers,  and  whose  labeling 
does  not  detract  from  this  statement,  is 
not  considered  to  be  for  residential  use. 
Using  labeling  statements  as  a  means 
of  determining  whether  residential  sale 
and  use  aw  intended,  however.is  not 
always  satisfactory.  In  the  absence  of 
enforceable  controls  on  sale  or  use  of 
the  product,  there  is  no  means  of 
assuring  that  the  product  is  marketed 
only  as  stated  on  the  label.  A  product 
that  is  labeled  for  agricultural  use  only, 
but  is  marketed  through  retail  outlets 
that  primarily  serve  homeowners  cannot 
be  considered  totally  non-residential  In 
nature,  regardless  of  its  labeling. 
Similariy,  producers  of  certain 
specialty  prtjducts  may  have  very 
structured  marketing  strategies  which 
clearly  target  their  products  through 
distinct  channels  of  trade  to  non- 
resMential  ssers.  Ssch  producers  may 
with  reasonable  certainty  consider  their 
products  as  non-residential  and 
therefore  not  subject  to  CRP 
req«iremen«s  (See  Unit  HI.  2,  Elimination 
of  the  Serviceperson  Exemption,  for 
further  discussion). 

The  current  regulations  also  provide 
that  a  product  is  not  required  to  be  in 
CRP  tf  it  is  classified  for  restricted  use 
or  if  is  exempted.  Although  these  were 
included  in  §  157.ZZ  (c)  and  (d)  as 
"criteria"  for  CRP.  they  actiraHy  exempt 
products  that  would  otherwise  require 
CRP  because  Hiey  meet  the  sffirmative 
toxicjly  and  residential  tise  criteria. 
Organisstionai  changes  have  been  made 
to  clarify  which  are  criteria  for  CRP.  and 
which  are  exemptions  from  CRP  . 

In  addition,  because  the  definitions  of 
"package"  and  "residential  use."  terms 
necessary  to  understanding  of  CRP 
reqairements,  were  proposed  to  be 
located  in  \  1S2.3(w)  of  the  September 
26  proposal,  which  n  not  being 
pronnilgated  today,  those  definitions  are 
being  incorporated  as  f  157.21  fcj  and 
(e)  of  this  final  rule.  One  minor 
modification  has  t>een  made  in  the 
definition  of  "residential  use.**  At  the 
hearing,  a  comrnenter  noted  that  the 
term  "outbuildings"  m  the  definition  of 


residential  use  has  a  "broadly 
understood  connotation  for  various 
farmstead  structures."  The  commenter 
stated  that  the  inclusion  of  the  term  in 
the  definition  was  unnecessary,  and  that 
it  would  lead  to  farm-oriented  products 
being  brought  under  CRP  requirements. 
Although  unwilling  to  discard  this 
terminology  entirely.  EPA  has  clarified 
the  definition  in  the  final  rule  to  specify 
"non-agriculturar  outbuildings. 

In  sum  there  are  two  affirmative 
criteria  leading  to  a  requirement  for 
CRP— high  toxicity  and  residential  use. 
When  the  CRP  criteria  are  met,  there  are 
a  number  of  exemptions — toxicity  not 
truly  indicative  of  hazard,  restricted  use 
classification,  technical  factors,  and 
size — that  may  be  applied  to  remove  the 
requirement.  Except  for  the  size 
exemption,  each  of  these  other 
exemptions  is  contained  in  current 
regulations  in  essentially  the  same  form. 
The  minor  reorganization  in  today's  rule 
clarifies  that  some  of  these  exemptions 
are  automatic  (§  157.25(a)).  and  others 
may  be  granted  by  the  Agency  on  the 
basis  of  presentation  of  arguments  and 
supporting  information  by  the  registrant 
(§  157.24(b)). 

Finally,  the  final  rule  provides  that  the 
Agency  may  determine  that  a  product 
should  be  required  to  be  packaged  in 
CRP.  notwithstanding  exemptions 
provided  by  §  157.24  based  on  restricted 
use.  size,  or  technical  factors.  In  each 
case,  the  final  rule  provides  that  the 
Agency  will  notify  the  registrant  of  the 
requirement  and  the  reasons  for 
imposing  CRP.  The  registrant  will  have 
30  days  in  which  to  request  a  hearing. 
The  scope  of  any  hearing  and  the 
procedures  that  will  be  followed  will  be 
determined  on  a  case-by-case  basis, 
taking  into  account  the  nature  of  the 
issues  in  dispute. 

III.  Elimhiatkm  of  the  Serviceperson 
Exemption 

The  Agency  proposed  elinvination  of 
the  serviceperson  statement  for  two 
reasons: 

1.  The  serviceperson  statement  was 
found  to  be  generally  unenforceable  in 
the  absence  of  an  accompanying 
restricted  use  classification  or  similar 
regulatory  restriction.  In  commenting  on 
the  Agency's  eariier  proposal  to 
incorporate  fhe  serviceperson  statement 
info  its  regulations.  State  regulatory 
agencies  expressed  reservations  about 
the  enforceability  of  the  provision.  Their 
comments  persuaded  the  Agency  that  it 
should  not  continue  to  provide  an 
exemption  based  solely  on  a 
serviceperson  statement  (refer  to  the 
final  rule  on  CRP  published  in  the 
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Federal  Register  of  January  4. 1984  (49 
FR380). 

2.  The  Agency  ha3  serious  concerns 
that  the  serviceperson  statement  was 
being  used  in  lieu  of  CRP  on  products 
that  were  generally  available  to 
homeowners.  This  practice  would  not 
only  be  contrary  to  the  intent  of  the 
statement,  but  might  endanger  children 
if  products  bearing  a  serviceperson 
statement  instead  of  CRP  were  routinely 
purchased  by  residential  users. 
Moreover,  the  practice  would  undermine 
the  legitimate  efforts  of  companies  to 
comply  with  CRP  requirements.  If  it  is 
more  costly  for  a  company  to  package  in 
CRP  than  to  label  with  a  serviceperson 
statement,  products  bearing  the 
serviceperson  statement  might  also  have 
a  competitive  edge  over  similar  products 
offered  in  CRP.  As  discussed  later  in 
this  preamble  unit,  the  results  of  a 
survey  conducted  for  the  Agency 
confirm  that  the  Agency's  concern  is 
justified. 

Six  commenters  on  the  Agency's 
proposal  were  opposed  to  eliminating 
the  serviceperson  statement;  a  number 
of  these  also  offered  objections  to  the 
alternative  of  a  size  exemption. 

Only  one  commenter  took  exception 
to  the  Agency's  statement  that  the 
serviceperson  statement  is  not 
enforceable.  That  commenter  argued 
that  the  serviceperson  statement  is 
enforceable,  noting  that  in  California 
servicepersons  must  be  licensed.  EPA 
agrees  that,  where  servicepersons  are 
licensed  by  a  State,  the  serviceperson 
statement  would  be  enforceable. 
However,  although  California  may 
require  the  licensing  of  some  types  of 
servicepersons  (the  commenter  did  not 
specify  which  types  of  servicepersons 
were  required  to  be  licensed],  all  types 
of  servicepersons  are  not  required  to  be 
licensed  in  California,  nor  in  the 
majority  of  other  States. 

The  majority  of  commenters  who 
argued  for  retention  of  the  serviceperson 
statement  stated  that  it  was  effective 
because  of  marketing  and  distribution 
factors  not  considered  by  the  Agency. 
Most  expressed  the  belief  that  existing 
systems  of  marketing  and  labeling, 
coupled  with  the  serviceperson 
statement,  are  eff^tive  in  channeling  a 
product  to  non-residential  users.  They 
indicated  that  the  industry  channels  its 
products  into  distinct  commercial/ 
institutional/agricultural/residential 
markets,  and  that  the  serviceperson 
statement,  although  not  enforceable  by 
the  Agency  in  a  tangible  way,  is 
effective  when  combined  with  existing 
marketing  strategies  and  other  factors. 

EPA  agrees  with  commenters  that 
marketing  factors  may  play  a  role  in 
determining  whether  a  product  is 


available  for  honieowner  purchase.  EPA 
is  not,  however,  convinced  that,  as  a 
general  rule,  marketing  strategies  can  be 
universally  and  solely  relied  on  to 
assure  that  products  do  not  reach  the 
hands  of  homeowners.  The  Agency's 
experience  in  dealing  with  registration 
and  enforcement  demonstrates  that 
registrants  generally  introduce  their 
products  into  channels  of  trade  without 
knowing  where  they  ultimately  will  be 
sold.  A  producer  may  be  aware  of  the 
first  line  of  distribution  of  the  product, 
but  as  the  commercial  distance  between 
producer  and  user  increases,  the 
producer  can  lose  the  ability  to 
effectively  track  his  product's 
distribution.  Likewise,  EPA  has  no 
control  over  products  in  channels  of 
trade  unless  products  are  classified  for 
restricted  use. 

Several  commenters  noted  that  they 
are  convinced  that  their  marketing 
strategies  are  structured  to  assure  that 
their  products  reach  only  distinct 
segments  of  the  user  market.  EPA  agrees 
that  producers  of  certain  specialty 
products  may  in  fact  have  very 
structured  marketing  strategies  which 
clearly  target  their  products  through 
distinct  channels  of  trade  to  non- 
residential users.  EPA  thinks  that  such 
producers  may  with  reasonable 
certainty  consider  their  products  as  non- 
residential and  therefore  not  subject  to 
CRP  requirements.  However,  such 
producers  (and/or  distributors  if 
needed)  should  be  prepared  to  produce 
relevant  sales  and  distribution  records 
for  each  product  which  demonstrate  that 
sales  and  distributed  products  are  for 
non-residential  use  if  called  upon  to  do 
so  for  inspection  by  enforcement 
authorities.  These  records  should 
demonstrate  that  the  producer  and/or 
his  distributors  sell  the  products  to  non- 
residential users.  This  does  not  mean 
that  the  producer  must  be  able  to  track 
each  container  from  cradle  to  grave,  but 
must  demonstrate  that  he  can  effectively 
track  the  product's  distribution. 

Because  of  comments  favoring  the 
serviceperson  statement,  however,  the 
Agency  did  reevaluate  whether  the 
serviceperson  statement  could  be 
retained  in  an  enforceable  way.  Legally, 
under  HFRA  sec.  3(d)(l)(C)(ii).  the 
Agency  could  restrict  a  product's  use  to 
servicepersons  only;  this  was  the 
approach  the  Agency  envisioned  when  it 
issued  its  1981  policy  statement.  For 
practical  purposes,  however,  simply 
making  the  serviceperson  statement  a 
regulatory  restriction  upon  use  is  very 
difficult  to  enforce. 

In  order  to  make  the  serviceperson 
statement  enforceable  as  a  legal 
restriction  under  section  3(d)(l)(C)(ii), 
EPA  would  also  have  to  impose  either 


serviceperson  or  reporting  requirements 
upon  each  distributor  of  a  product  from 
producer  to  retailer.  Either  would  enable 
the  Agency  to  monitor  distribution  and' 
sale  of  products  throughout  channels  of 
trade,  thereby  assuring  that  products 
labeled  for  serviceperson  use  only  were 
not  marketed  in  residential  channels  of  . 
trade.  The  Agency  considered  a 
serviceperson  option  under  which 
retailers  would  have  been  required  to 
maintain  records  showing  that  a 
serviceperson-limited  product  was  sold 
only  to  identifed  servicepersons.  but 
rejected  it  because  of  the  extremely 
burdensome  paperwork  it  would  impose 
upon  retailers.  Moreover,  this  would  ' 
have  duplicated  the  restricted  use 
scheme  already  in  place.  EPA  believes 
such  a  plan  would  be  opposed  by 
registrants  for  the  same  reasons  that 
they  oppose  a  restriction  to  certified 
applicators  under  FIFRA  sec. 
3(d)(l)(C)(i). 

In  sum.  EPA  continues  to  believe  that 
enforceable  separation  of  residential 
and  non-residential  channels  of  trade 
under  FIFRA  can  be  effected  only 
through  restriction  to  use  by  certified 
applicators  under  FIFRA  sec. 
3(d)(l)(C)(i)  (or  a  similar  regulatory 
restriction  under  FIFRA  sec. 
3(d)(l){C)(ii)).  Industry  commenters 
opposed  the  latter  option,  and  are  likely 
to  oppose  the  former.  The  Agency  finds 
that  it  would  be  burdensome  and 
impractical  to  impose  the  paperwork 
burdens  that  the  latter  would  entail.  In 
the  absense  of  restricted  use 
classification,  or  other  enforceable 
regulaftory  restrictions,  EPA  concludes 
that  the  serviceperson's  statement  alone 
cannot  be  relied  upon  to  ensure  that 
products  do  not  become  available  for 
homeowner  use. 

As  mentioned  eariier,  the  Agency  also 
believed  that  a  number  of  products  were 
being  offered  in  residential  channels  of 
trade  bearing  the  serviceperson 
statement.  To  document  whether  this 
was  occurring,  the  Agency,  through  the 
American  Association  of  Pesticide 
Control  Officials,  conducted  a  survey  of 
retail  outlets  of  various  t^pes  in  a 
number  of  States.  State  enforcement 
officials  were  requested  to  record  the 
smallest  size  product  bearing  a 
serviceperson  statement  available  in 
each  retail  establishment  surveyed.  (The 
survey  also  recorded  other  information 
about  product  sizes  available  for 
purchase;  Unit  IV  discusses  this  aspect 
of  the  survey  in  greater  detail.)  The 
following  Table  A  shows  the  results  of 
the  survey: 
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Between  17  and  28  percent  of  the 
estaUishmeols  surveyed  (representing 
all  types  of  retail  outlets  where 
pesticides  naight  be  available  to 
tesidential  users)  sold  one  or  more 
products  bearing  a  servicepecsen 
statement  in  a  size  that  the  Agency 
coBsuiers  cleacly  la  be  a  coosmner  size. 

Of  liquid  pool  pfoducts.  every 
establishment  at  wUch  a  senriceperson 
product  was  said  offered  a  product  at  1 
gallon  or  less  (in  fact  ati  sold  a  product 
at  less  than  one-half  gailoo,  but  this  is 
not  reilected  in  the  table).  Of  other 
hquid  products.  72  percent  of  the 
estabUshments  sold  a  aervicepecflon 
product  at  1  pint  or  less,  and  the 
remainder  at  1  gallon  or  less.  Dry 
products  show  even  more  dramatic 
evidence — 86  percent  of  establiahoieats 
sold  dry  swimiBing  pool  products  and  94 
percent  o£  the  eslabhahments  sold  other 
dry  products  labeled  for  serviceperson 
use  in  sizes  of  5  pounds  or  leas. 

The  survey  did  not  record  the  total 
ftiunber  of  products  bearing 
serviceperson  labeling,  merely  the 
smallest  single  nze  of  any  »ervice)Ki8on 
product  Thnefore  it  is  not  possible  to 
calculate  the  percerUage  of 
serviceperson  labeled  products  being 
offeced  in  small  sizes.  The  results  may 
reflect  dK  same  serviceperson  labeled 
product  being  offered  in  a  number  of 
retail  outlets,  which  would  indicate  less 
of  a  problem.  On  (he  other  hand,  since 
only  a  single  product  size  was  recorded 
for  each  establishment,  it  is  also 
possible  that  a  nnmhAr  of  additional 
products  bearing  serviceperson 
statements  were  also  offeied  in  sizes 
greater  than  that  recorded  but  within  the 
consumer  range.  If  this  is  true,  the 
problem  would  be  of  greater  magnitude 
than  indicated. 

Several  commenters  noted  that 
products  in  small  packages  are 
marketed  not  only  to  residential  users. 


bat  also  to  nen-residential  users  kir 
reasons  of  efficiency  of  oee,  safety,  and 
convenience.  A  servtcepCTson  statement 
in  these  cRT;umstances  would  be  a 
legitimate  use  of  the  statement  if.  as 
asserted  by  die  conunenters,  the 
products  couM  be  narketed  exclusively 
to  servicepersons.  If  tUs  were  true,  the 
prodocts  should  not  be  offeced  for 
general  sale  in  retail  establiebments 
such  as  were  surveyed. 

U  should  be  remembered  dwt  all  of 
the  products  that  are  serviceperson 
labeled  meet' the  toxicity  criteria  for 
CRP,  and  would  be  required  to  be  in 
CRP  if  they  did  not  bear  the 
serviceperson  statement.  Therefore,  the 
fact  that  they  appear  to  be  widely 
available  in  retail  eutlets  in  sizes  that 
may  be  readily  purchased  by  residential 
users  leads  the  Agency  lo  conclude  the 
the  serviceperson  statement  is  being 
used  in  ways  neither  iatended  nor 
sanctioned  by  the  Agency's  19ai  policy 
statement 

The  Agency  accordingly  has  decided 
not  to  continue  the  serviceperson 
statemeat  Unit  X  of  this  preamble 
discusses  the  timeframfs  for  phastng  out 
the  use  of  the  serviceperson  statement 
and.  if  necessary,  packaging  products  in 
CRP. 

IV.SiaesEjiiiiiplii 

The  Agency  proposed  that  pesticide 
products  packaged  in  certain  large  sizes 
be  exempted  from  the  requirement  of 
CRP.  The  sizes  proposed  were 
categorized  into  six  pesticide  types 
(insecticide,  fungicide,  herbicide, 
rodenttcide,  anttmicrobial.  and 
swhnmiiig  pool  chendcal).  and  by 
product  fonnulation  type  (liquid  or  dry). 
For  Rquids.  the  Agency  proposed  to 
exempt  sizes  that  ranged  from  greater 
than  1  gallon  for  an  insecticide  product 
to  greater  than  IS  gallons  for  a 
swimming  pool  chemical  product.  For 


dry  prodncts,  the  exemption  would  have 
ranged  from  greater  than  10  pounds  for 
an  anttmicrobtal  product  to  greater  thati 
ItXJ  pounds  for  a  swimming  pool 
product.  Based  on  the  comments 
received  and  the  results  of  a  survey  of 
retail  establishments  conducted  through 
the  Amertam  Association  of  Pesticide 
Control  Officials,  the  Agency  has 
consolidated  the  categories  of  product 
and  revised  the  size  fimits  of  the 
exemption. 

Several  commenters  asserted  that 
there  is  no  basis  for  setting  different  size 
limits  for  different  pesticide  types, 
except  that  there  was  general  agreement 
that  swimming  pool  chemicals  are  sold 
in  larger  quantities  to  residential  users 
than  othej  pesticides.  EPA  agrees  (hat  a 
separate  size  category  for  each  type  of 
pesticide  might  be  confusing  and 
difficuh  for  both  compliance  and 
enforcement.  Accordingly,  (he  final  rule 
establishes  a  single  category 
consolidating  afl  product  types,  except 
swimming  poo!  products,  into  a  single 
category.  Swimming  pool  chemicals  are 
retained  as  a  separate  category.  Sizes 
are  listed  both  for  volume  and  weight 
measures. 

The  majority  of  commenters 
supported  size  Rmits  different  frem 
those  proposed  by  the  Agency.  In 
general,  commenters  from  industry 
groups  believed  that  the  Agency's 
proposed  limits  were  too  high.  A 
common  comment  in  this  respect  was 
that  servicepersons  often  purchase 
smaller  containers  for  reasons  of 
efficiency,  ease  of  use.  and  safety. 
Commenters  argued  that  such  products 
should  not  be  required  to  be  in  CRP. 
Opposite  views  were  taken  by  groups 
such  as  the  American  Association  of 
Poison  Control  Centers,  which  strongly 
opposed  "softening"  CRP  requirements. 
TTiese  latter  groups  objected  to  any 
exemptioiu  for  produf^  of  less  than  5 
gallons. 

EPA  notes  that  the  sizes  defined  in 
this  rule  were  selected  because  they  are 
those  not  likely  to  be  available  to 
residential  users.  The  Agency  considers 
it  irrelevant  that  smaller  sizes  may  be 
generally  purchased  by  servicepersons. 
Clearly  the  serviceperson  has  a  greater 
array  of  products  in  aQ  sizes  available 
to  him.  The  fact  that  he  chooses  to 
purchase  small  sizes  does  not  mean  that 
such  sizes  are  not  also  available  to 
homeowners,  or  that  CRP  should  not  be 
required  for  those  sizes.  EPA's  primary 
concern  is  (he  "crossover"  of 
homeowner  purchase  into  larger  sizes 
rather  than  the  crossover  of 

serviceperson  purchase  into  smaller 
sizes  (which  commenters  observed).  As 

noted  in  the  proposal,  the  consequence 
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of  this  proposal  with  respect  to 
servicepersons  is  that  a  serviceperson 
who  purchases  a  small  size  product  may 
pay  a  small  amount  more  for  the  product 
and  would  have  to  open  a  child- 
resistant  package  in  order  to  use  it.    T 

With  respect  to  the  sizes  proposed  for 
the  exemption,  commenlers  directed 
their  comments  to  specific  types  of 
products: 

1.  Insecticides  and  rodenticides.  The 
Agency  proposed  to  exempt  products  in 
sizes  greater  than  1  gallon  liquid  or  40 
pounds  solid.  No  commenters 
specifically  suggested  that  these  limits 
be  lowered,  and  several  commenters 
implicitly  agreed  with  them  by 
suggesting  that  other  types  of  products 
should  be  brought  into  conformance 
with  the  insecticide/rodenticfde  limits. 

2.  Herbicides  and  fungicides.  The 
Agency  proposed  to  exempt  products  in 
sizes  greater  than  5  gallons  or  75 
pounds.  Nine  commenters  recommended 
lowering  the  sizes  by  various  amounts. 
They  cited  prohibitive  cost,  lack  of  need 
for  large  quantities  for  residential  use, 
and  weight  of  the  large  size  containers 
as  reasons  why  the  proposed  sizes  were 
not  likely  to  be  purchased  by 
homeowners.  The  most  common 
suggestions  for  a  size  exemption  were  1 
gallon  liquid  and  5  pounds  solid. 

One  commenter  noted  that  the 
proposal  did  not  address  products  that 
are  mixtures  of  pesticide  types,  such  as 
insecticide-fungicide  mixtures.  Under 
the  proposal,  no  provision  was  made  for 
mixtures,  and  where  different  size  limits 
were  proposed,  it  would  be  impossible 
to  know  which  size  cutofl'  applied  to  the 
mixture.  The  Agency  has  decided  to 
establish  only  a  single  category  for  all 
non-swimming  pool  chemicals,  which 
covers  mixtures  of  these  pesticides. 
Swimming  pool  chemicals  are  not 
usually  contained  in  mixtures  with  other 
types  of  products;  therefore  the  creation 
of  a  separate  category  for  swimming 
pool  chemicals  should  not  be 
problematical  in  this  respect. 

3.  Antimicrobial  products.  The 
Agency  proposed  to  exempt  products  in 
sizes  greater  than  5  gallons  or  10 
pounds.  Two  commenters  specifically 
addressed  antimicrobial  products.  Both 
recommended  that  the  size  limit  be  set 
at  1  gallon,  and  noted  that  sizes  above 
these  are  rarely  purchased  by 
consumers  for  reasons  of  cost,  lack  of 
need  for  large  quantities  and  weight  of 
the  container. 

4.  Swimming  pool  chemicals.  The  . 
Agency  proposed  to  exempt  swimmitig 


pool  products  in  sizes  above  15  gallons 
liquid  or  100  pounds  solid.  Five 
commenters  specifically  addressed 
swimming  pool  chemicals.  Although 
there  was  general  agreement  that 
homeowners  purchase  and  use  ; 
swimming  pool  chemicals  in  larger 
quantities  than  other  pesticides,  there 
was  little  agreement  as  to  what  sizes 
were  marketed  primarily  to 
homeowners. 

With  respect  to  liquid  swimming  pool 
chemicals,  one  commenter  supported  the 
15-gallon  liquid  cutoff.  Another  argued 
that  the  majority  of  such  chemicals  are 
algaecides  and  supported  a  1-gallon 
cutoff.  A  third  did  not  offer  any  specific 
figure,  but  suggested  that  15  gallons  was 
too  high.  One  commenter  provided 
extensive  calculations  of  the  amount  of 
swimming  pool  chemical  needed  for  a 
pool  season  on  the  east  coast  and  west 
coast  in  support  of  his  argument  that  1 
gallon  liquid  shoXild  be  the  maximum  for 
which  CRP  should  be  required. 

For  solids,  commenters  uniformly 
believed  100  pounds  to  be  too  high. 
Suggestions  ranged  from  the  equivalent 
of  a  2V4  gallon  container  (17-20  pounds) 
to  40  pounds.  Other  commenters  either 
did  not  state  a  preference  or  stated  that 
the  class  of  products  is  not  sufficiently 
well  delineated  to  set  a  size  limit,  and 
that  it  would  depend  on  the  identity  of 
the  chemical. 

Because  of  the  di^erences  in 
commenters'  views  as  to  the  sizes  that 
are  generally  available  to  homeowners, 
as  well  as  the  relative  paucity  of  actual 
data  on  products  in  differing  channels  of 
trade,  the  Agency  decided  to  conduct  a 
limited  survey  to  assist  in  selecting 
appropriate  sizes  for  exemption.  As 
mentioned  earlier,  EPA  requested  the 
American  Association  of  Pesticide 
Control  Officials  (AAPCO),  an 
organization  of  State  pesticide 
regulatory  officials,  to  conduct  a  survey 
of  various  types  of  retail  establishments 
in  their  States.  The  results  of  the  survey, 
and  a  brief  summation,  entitled 
"Packaging  Size  Survey  for  Pesticide 
Products  Sold  in  Retail  Outlets,"  is 
contained  in  the  public  comment  file, 
and  may  be  reviewed  in  Rm.  236,  at  the 
address  for  the  information  contact. 
The  purpose  of  the  survey  was  to 
identify  the  sizes  of  individually 
registered  pesticide  products  available 
in  retail  establishments  where 
homeowners  might  be  expected  to 
purchase  pesticides.  The  survey  covered 
establishments  in  eight  categories — 
supermarkets  and  drugstores,  hardware 


stores,  garden  centers  and  nurseries, 
pest  control  firms,  lumberyards  and 
building  supply  centers,  farm  supply 
stores,  swimming  pool  service  firms,  and 
all  other  establishments.  AAPCO 
surveyed  20  establishments  in  each 
State. 

For  each  establishment,  ea<:h 
separately  registered  pesticide  product 
was  tabulated  by  size  and  toxicity 
category.  Toxicity  category  was 
recorded  because  it  is  necessary  to 
distinguish  between  products  subject  to 
CRP  requirements  and  those  not  subject. 
As  noted  earlier  in  this  preamble,  only 
products  bearing  the  signal  words 
DANGER  and  WARNING  are  generally 
subject  to  the  requirement  for  CRP.  For 
each  product,  the  survey  recorded  the 
Toxicity  Category  and  8ize(s)  offered  for 
sale.  Each  product  was  counted  once  for 
each  size  offered  for  retail  sale, 
regardless  of  the  number  of  items  in 
stock.  A  product  sold  in  several  sizes 
was  therefore  recorded  once  for  each 
size.  Products  were  merely  counted,  not 
recorded  by  name  or  registration 
number,  since  the  Agency  was 
interested  primarily  in  the  numbers  of 
products  of  various  sizes  available  in 
retail  establishments. 

As  noted  in  Unit  III  of  this  preamble, 
the  survey  also  recorded,  when 
applicable,  the  smallest  size  product 
bearing  a  serviceperson  statement.  This 
was  intended  to  indicate  whether  and  to 
what  extent  the  serviceperson  statement 
was  being  used  in  lieu  of  CRP  on 
products  that  were  in  small  sizes  and 
available  to  residential  users. 

Finally,  two  commenters  to  the 
proposal  had  suggested  that  a  separate 
category  for  aerosols  be  included.  EPA 
agrees,  and  accordingly  the  survey 
recorded  the  smallest  size  of  aerosol 
product  available  at  the  retail 
establishment,  so  that  a  size  limit  could 
be  established. 

A  total  of  116  swimming  pool 
establishments  and  474  other  retail 
establishments  in  31  States  were 
surveyed.  Swimming  pool  products 
included  594  liquid  products  and  1,473 
dry  products.  A  total  of  20,434  liquid  and 
11,687  dry  products  were  enumerated  in 
all  other  pesticide  categories. 

The  following  Tables  B  and  C  show 
the  numbers  and  percentages  of 
products  in  various  toxicity  categories 
and  sizes.  Table  B  shows  the  results  for 
non-swimming  pool  products  and  Table 
C  the  results  for  swimming  pool 
products. 
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TABLE  fr-NtMBERS  AND  PERCENTAGES  OF  PESTICIDE  PSDOOCTS  ("CUJDING 

am«NG  POOL  PRODUCTS)   IN  VARIOUS  TOXlCm  CATEQORIES  AND 
SIZES 


SIZE— >         <1 


TDK.CAT. 

DANGER 
% 

HARMING 
% 

CAUTION 
% 

TOTAL 


1734 
74.S 

40S9 
78.5 

11198 
86.6 

16991 


TOEAL 

DANGER  * 
WARNING 


5793 

77.2 


SUB— >     <2 

TCDt.CAT.     :' 


DANGER 
% 

WARNING 
t 

CAUTION 
% 


TOTAL 


314 

56.7 

669 
45.7 

6127 
63.4 


7110 


2-4 


92 

16.6 

356 
24.3 

1865 
19.3 


TOTAL  983 

DANGER  *•      :     48.7 
WARNING 


BILUNQ  COOC  (SCO-SO-C 


^  V. 


448 
22.2 


LIQUID  (Gals.) 
I-<5 


Slf  cutof  C 


483 

20.7 

1007 
19.5 

1596 
12.3 

3086 


S-« 


90 
3.9 


1.7 

121 
0.9 

299 


10* 


22 

0.9 

18 
0.3 

18 
0.1 

58 


1490 
19.9 


178 
2.4 


40 
0.5 


DRY  (Lbs.) 
6-24 


25-49  50+ 

Six*  cutoff 


39 

7.0 

225 

15.4 

626 
6.5 


2313        890 


75 
13.5 

134 
9.2 

757 
7.8 


966 


9 

25 

1.6 

4.5 

53 

27 

3.6 

1.8 

224 

70 

2.3 

0.7 

286 


122 


264 
13.1 


209 
10.4 


62 
3.1 


52 
2.6 


20434 


7501 
100.0 


11687 


2018 
100.0 


TABLE  C~Nl)MBERS  AND  PERCEKTAGES  OF  SWDWING  POOL  PROtXJCTS  IN  VARIOUS 
TOUCITt  CATEGORIES  AND  SIZES 


LIQUID 

(Gals.) 

- 

SIZEt 

<l 

1-2.5 

>2.5-4 

5-7.5 

>7.' 

TCTAL 

TQOt.CAT. 

DANGER 
% 

162 
66.1 

60 
24.5 

0 
0 

Sl2«  cutoff  .- 

2329 

12 
4.9 

11 
4.5 

100.0 
5172 

WARNING 

% 

39 
58.2 

20 
29.9 

1 
1.5 

6 
9.0 

1 
1.5 

100.0 

12933 
99.9 

CAUTION 

245 
86.9 

31 
11.0 

0 

0 

2 

0.7 

4 
1.4 

TOTAL 


446 


111 


20 


TOTAL 
DANGER  *■ 
WARNING 


201 
64.4 


80 
25.6 


1 
0.3 


13 
5.8 


TOTAL 

SIZE: 

Ut>  to  4 

S-12 

TOK.CAT. 

1 

i 

SS4 

100.0 

DANGER 
% 

424 
33.4 

427 
33.6 

1464 
100.0 

WARNING 
% 

45 
59.2 

23 
30.3 

9669 
100.0 

CAUTION 

% 

80 
63.5 

38 
30.1 

DRY  {U».) 
13-20  21-34 


TOTAL 


549 


488 


159 
12.5 

4 

5.3 

5 

4.0 


168 


103 
8.1 

0 
0 

1 

0.8 


104 


TOTAL 
DANGER  *■ 
WARNING 


469 
34.8 


450 
33.4 


163 
12.1 


103 
7.6 


16 


TOTAL 


245 
100.0 

67 
100.1 

282 

100.0 


594 


12 
3.8 


312 
99.9 


35-49 


50*         TOTAL 


Size  cutoff 

56 
4.4 

( 

4 
5.3 

2 

1.6 

62 


102 
8.0 

0 
0 

0 
0 


102 


1271 
100.0 
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100.1 
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1 
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Based  on  the  survey  results  the 
Agency  concludes: 

1.  For  the  consolidated  category>ef 
products  that  are  liquid  non-swimming 
pool  chemicals  (insecticides, 
rodenticides,  herbicides,  fungicides, 
antimicrobials,  and  mixtures  of  these),  5 
gallons  is  an  appropriate  exemption 
size.  Less  than  3  percent  of  potential 
CRP  products  are  marketediat  5  gallons 
or  more4n  the  retail  establishments 
surveyed.  There  is  a  sharp  dropofTin  the 
number  of  products  at  5  gallons 
suggesting  that  the  majority. of  products 
at  5  gallons  are  generally  not  available 
to  residential  users  at  the  types  of 
establishments  surveyed. 

Another  reason  is  that  CRP  is 
generally  available  for  liquid  products 
up  to  5  gallons;  any  changeover  to  CRP 
for  products  in  up  to  5-gallon  packages 
should  entail  little  additional  cost. 
Finally,  an  exemption  at  5  gallons  and 
over  is  consistent  with  the  definition  of 
"household  product"  adopted  by  the 
Consumer  Product  Safety  Commission 
in  16  CFR  1701.3. 

Accordingly.  §  157.24(a)(2)(i){C) 
exempts  from  the  requirement  of  CRP  all 
products  (meeting  the  toxicity  and  use 
criteria)  that  are  packaged  in  containers 
of  5  gallons  or  greater.  Prodiicts 
packaged  in  containers  of  less  than  5 
gallons  are  required  to  be  in  CRP. 

2.  For  the  consolidated  category  of 
products  that  are  dry  or  solid  non- 
swimming  pool  products,  there  is  no 
sharp  cutoff  point  as  there  is  for  liquids, 
suggesting  that  packaging  in  general  is 
much  more  variable.  The  exemption  size 
of  50  pounds  has  been  selected.  Less 
than  3  percent  of  potential  CRP  products 
would  be  exempted  by  this  cutoff  point. 

This  choice  is  based  upon  the  fact 
that,  in  the  25-  to  49-pound  range,  a 
significant  number  of  products  bearing 
the  signal  word  WARNING  (81  percent) 
were  found  in  hardware  stores,  lawn 
and  garden  centers  and  building  supply/ 
home  improvement  centers;  Thirty 
percent  of  products  bearing  the  signal 
word  DANGER  in  this  range  were  also 
found  in  these  retail  establishments. 
Because  these  percentages  indicate  a. 
significant  availability  of  these  toxic 
products  to  residential  users,  the  Agency 
does  not  believe  that  a  cutoff  of  25 
pounds  would  be  sufficiently  protective 
for  children. 

Accordingly,  §  157.24(a)(2)(i)(A) 
exempts  from  the  requirement  of  CRP 
products  packaged  in  sizes  of  50  pounds 
or  greater.  Products  packaged  in  sizes 
less  than  50  pounds  (meeting  the  toxicity 
and  use  criteria)  must  be  packaged  in 
CRP. 

3.  For  liquid  swimming  pool 
chemicals,  a  cutoff  point  at  7.5  gallons  ir. 
appropriate  (7.5  gallons  must  be  in; CRP); 


This  size  cuto^  would  exempt  less  than 
4  pereent  of  products  subject  to  CRP  bjf- 
virtue  of  toxicityand  usesite.  Liquid 
swimming  pool  products,  like  other 
liquid  pesticides,  appear  to  be  packaged 
predominantly  iirstandasd  sizeswuch  as 
1  gallon,  2.5  gallons,  and  5  gallons. 
However,  the  survey  indicates  that 
while  less  than  3  percent  of  non- 
swimming  pool  products  are  packaged 
at  5^ gallans-and  larger,  almost  10 
percent  of  swimming  pool  products  are 
packaged  in  this  same  5-gallon  and 
larger  size,  and  almost  4pereent  are 
packaged  in  sizes  larger  than  7.5;gallons. 

Accordingly,  §  157.24(a)(2){i)(B) 
exempts  from  the  requirement  of  CRP 
liquid  swinmiing  pool  products  in  sizes 
greater  than  7.5  gallons.  Ptodncts  up  to 
and  including  7.5  gallons  meeting  the 
toxicity  and  use  criteria  are  required  to 
be  in  CRP. 

4.  For  dry  swimming  pool  products, 
there  is  a  wide  variety  of  sizes  with  no 
obvious  cutoff  ptjint.  The  survey, 
however,  recorded  sizes  specifically 
on^  up  to  "greater  than  50  pounds."  The 
Agency  has  therefore  selected  50  pounds 
as  the  cutoff  point.  Products  in  sizes  of 
50 -f-  pounds  comprise  7. percent  of 
those  enumerated  in  the  survey,  but  the 
Agency  believes  that  a  mrniber  of  these 
are  products  at  100  pounds  or  greater.  In 
the  other  categories  the  Agency  selected 
a  cutoff  point  that  would  exempt  only  3 
to  4  percent  of  the  products  (and  in  each 
of  these  a  cutoff  point  correlated  well 
with  a  particular  size  range  in  the 
survey).  In  the  dry  swimming  pool 
category,  the  survey  did  not  record  a 
corresponding  4  percent  cutoff.  The 
Agency  has  therefore  selected  a  7.8 
percent  cutoff  that  will  exempt  dry 
swimming  pool  products  at  the  same 
level  as  other  dry  products. 

If  the  Agency  becomes  aware  that 
products  larger  than  50  pounds  are 
routinely  being  offered  for  consumer 
sale  (and  at  least  one  commenter 
indicated  that  this  might  be  the  case),  it 
may  exercise  its  authority  under 
S  157:24(a)(2)(iv)  to  impose  CRP  ona 
case-by-case  basis.  EPA  encourages 
producers  who  now  market  products  in 
sizes  greater  than  50  pounds  for 
residential  use  to  continue  to  use  CRP. 

Accordingly,  §  157.24(a)(2)(i)(A) 
exempts  from  the  requirement  of  CRP 
dry  swimming  pool  products  in  sizes  of 
50  pounds  or  greater.  Products  packaged 
in  sizes  of  less  than  50  pounds  must  be 
distributed  in  CRP. 

5.  For  aerosol  products,  a  size  cuto^  of 
2  pounds  would  be  appropriate.  Two 
commenters  suggested  a^ize  cutoff  in 
this  range.  One  proposed  that  EPA 
adopt  the  Department  of-Transportation 
definition  for  consumer  commodity 
found  in  4ff  CFR  173.1200  (27.7  fluid 


ounces)  and  the  other  suggested  2 
poundst  The  latter  comment  also  noted 
that  some refillableaerosol  containers 
are  used  by  the  service  industry  and 
should  be  exempted.  EPA  believes  that 
refiUable  aerosol  containers  are  not  soli 
for  residential  use,  and  need  not  be 
specifically  exempted- No  prrtducts  were 
found  in  the  survey  at  larger  than  2 
pounds. 

Accordingly,  H57.24{a)(2)(i)(D) 
exempts  from  the  requirements  of  CRP 
products  in  sizes  of  2  pounds  or  greater; 
Products  in  sizes  of  less  than  2  pounds 
must  be  packaged  in  CRP. 

V.  Cost 

In  the  proposal,  the  Agency  stated 
that  there  would  be  little  cost  impact  of 
this  proposal  because  few  products 
would  actually  have  to  be  newly 
packaged  in  CRP,  and  some  large 
packages  might  be  exempted'from  the 
requirement  of  CRP.  The  Agency 
believed  that  the  products  that  would  be 
exempted  by  large  size  would 
correspond  roughly  to-the  products  for 
which  a  serviceperson  statement  is 
currently  being  used,  and  that  therefore 
the  costs  of  converting  from 
serviceperson  statement  to  size 
exemption  would  be  low. 

Six  commenters  who  addressed  cost 
all  took  exception  to  the  Agency's 
statements.  Several  cited  specific  cost 
increases  that  would  be  incurred.  One, 
for  example,  noted  that  if  CRP  is 
required  for  his  aerosol  products,  he 
would  have  to  redesign  the  shipping 
cartons  to  accommodate  the  larger  size 
CRP.  Although  he  did  not  specify  what 
size  aerosols  he  was  manufacturing,  any 
aerosol  at  2  pounds  or  greater  would  be 
exempted  under  the  final  rule.  A  second 
commenter  noted  that  his  product 
required  a  special  type  of  dispenser  cap. 
He  claimed  that  the  cost  of  the  only  CRP 
available  would  competitively 
disadvantage  his  product  with  others  in 
the  market.  EPA  notes  that,  if  a  special 
dispenser  cap  is  necessary  to  the  proper 
use  of  the  product,  the  applicant  may 
seek  a  technical  feasibility  exemption. 
Section  157.24(b)(3)fiii)  provides  that 
one  of  the  factors  considered  in  granting 
a  technical  feasibility  exemption  is  the 
need  for  special  types  of  packaging  for 
proper  use  of  the  product. 

A  third  raised  a  cost  factor  associated 
with  the  use  of  returnable  embossed 
plastic  containers.  The  commenter 
stated  that  relabeling  (i.e.,  obtaining 
new  containers  with  the  embossed 
statement  deleted)  would  be  costly  if  the 
serviceperson  statement  is  phased  out 
over  too  short  a  time.  The  commenter 
claimed  that  returnable  containers  with 
an  embossed>serviceperBon  statement 
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may  be  recycled  for  a  period  up  to  5 
years,  and  that  only  20  percent  of  the 
containers  are  replaced  each  year.  He 
urged  that  a  5-year  phaseout  of  the 
statement  be  allowed.  The  Agency 
believes  that,  in  many  cases,  the 
serviceperson  statement  is  not  actually 
embossed  into  the  plastic  container,  but 
is  stickered  onto  the  container  (which  is 
acceptable).  Therefore,  cost  associated 
with  phasing  out  the  statement  should 
be  minimal.  For  serviceperson 
statements  that  are  embossed  into  the 
container,  the  Agency  notes  that  the 
serviceperson  statement  may  be  phased 
out  over  a  period  of  time  commensurate 
with  reprinting  of  labels  or  reordering  of 
containers  (such  as  embossed  or 
silkscreened  containers)  provided  that 
the  product  is  also  packaged  in  CRP  if 
required.  (See  Unit  X  of  this  preamble.) 

Other  commenters  stated  that  the 
Agency  erred  in  assuming  that  large 
sizes  and  serviceperson  statements 
addressed  a  comparable  set  of  products. 
There  would  be  a  number  of  products 
that  would  have  to  begin  using  CRP  that 
previously  bore  serviceperson  labeling. 
Some  commenters  also  claimed  that  no 
CRP  was  available  for  their  products 
(e.g.  bags,  5-  to  15-gallon  bung  closures). 
EPA  acknowledges  that  there  will  be 
some  products  that  would  have  to  begin 
using  CRP  under  this  size  exemption, 
but  believes  that:  (1)  CRP  is  available 
for  such  products:  and  (2)  the  available 
CRP  is  less  costly  than  in  1981  when 
CRP  requirements  were  first  imposed. 
The  costs  of  packaging  in  CRP  were 
addressed  in  detail  in  conjunction  with 
the  Agency's  original  CRP  regulations  in 
1979,  and  in  a  supplementary  analysis 
conducted  in  1982.  In  those  analyses,  the 
Agency  stated  that  the  cost  of  CRP  was 
approximately  3  cents  per  container  for 
small  containers.  At  the  hearing,  two 
commenters  confirmed  this  figure:  They 
stated  that  their  cost  differential  for  CRP 
for  liquid  sodium  hypochlorite  products 
in  gallon  containers  was  3V2  cents  per 
container. 

A  person  who  believes  that  CRP  is  not 
available  for  his  product  may  petition 
the  Agency  for  a  technical  feasibility 
exemption,  in  accordance  with 
§  157.24(b)(3).  However.  EPA  reiterates 
that  it  is  not  required  to  consider 
whether  available  CRP  is  adaptable  to  a 
particular  package  type  or  packaging 
equipment  in  order  to  determine  that 
CRP  is  technically  feasible.  Exemptions 
have  been  granted  only  infrequently  in 
the  past  4  years. 

In  sum.  EPA  acknowledges  that  some 
increase  in  the  number  of  products 
requiring  CRP  will  result  from  this  rule. 
CRP  is  generally  believed  to  be  both 
available  and  feasible  for  such  products. 


and  the  Agency  believes  the  costs  to  be 
competitive.  Given  that  these  products 
are  toxic  and  may  be  purchased  by 
residential  users,  the  Agency  believes 
that  any  increased  costs  are  outweighed 
by  the  additional  protection  afforded  by 
CRP. 

VI.  Labeling  Statement 

The  Agency  proposed  that  products 
exempted  because  they  were  packaged 
in  large  sizes  should  be  required  to  bear 
a  label  statement  advising  that  the 
package  was  not  child-resistant.  The 
Agency  believed  that  this  would  serve 
as  an  additional  warning  if  a  residential 
user  happened  to  obtain  or  sought  out 
the  large  size  container  notwithstanding 
marketing  or  economic  deterrents. 

Five  commenters  addressed  the 
question  of  advisory  labeling  for 
exempted  products.  Two  supported  the 
proposed  requirement  or  generally 
agreed  with  the  thrust  of  the  argument 
favoring  it.  Three  commenters  were 
opposed. 

One  argued  that  if  labeling  were 
sufficient  to  preclude  purchase  by 
homeowners,  then  CRP  itself  would  be 
unnecessary.  As  stated  earlier,  the 
Agency's  experience  with  the 
serviceperson  statement  (and  other 
labeling  statements  that  purport  to  limit 
sale  and  use)  is  that  labeling  may  not  be 
sufficient  by  itself  to  ensure  that  a 
product  is  sold  only  as  prescribed.  If 
EPA  is  to  ensure  that  a  product  is 
marketed  only  to  certain  users,  labeling 
must  be  coupled  with  additional 
enforceable  regulatory  measures  (such 
as  recordkeeping,  reporting,  or  restricted 
use  requirements). 

The  second  argued  that,  by 
comparison  to  the  serviceperson 
statement  that  the  Agency  was 
discontinuing,  an  advisory  statement  did 
not  offer  the  same  degree  of  direction  to 
the  purchaser.  This  may  be  true,  but 
since  the  serviceperson  statement  is 
being  discontinued,  comparisons  are  not 
pertinent. 

Another  argued  that  there  was  no 
basis  for  requiring  such  a  broad  labeling 
requirement  for  products  that  the 
Agency  had  determined  (by  exempting 
them  from  CRP)  were  unlikely  to  be 
purchased  by  residential  users.  The 
Agency  agrees  with  this  comment. 

Based  on  these  comments,  EPA  has 
reconsidered  the  need  for  an  advisory 
statement  that  packaging  is  not  child- 
resistant.  Since  the  statement  would  not 
be  enforceable,  and  would  be  used  on 
products  highly  unlikely  to  reach 
residential  users,  it  would  offer  neither 
encorcement  benefits  to  the  Agency  nor 
useful  information  to  the  purchasers  of 
the  large  size  products.  EPA  has 
therefore  decided  not  to  impose  an 


additional  labeling  requirement  on 
products  exempted  from  CRP  in  large 
sizes. 

VII.  Non-Complying  Packaging 

In  the  preamble  to  the  January  4, 1984, 
proposal.  EPA  requested  comment  on 
the  need  for  non-complying  packaging 
for  the  benefit  of  the  elderly  and 
handicapped.  The  Agency  noted  that  its 
1979  position  that  non-complying 
packaging  is  not  necessary  for 
pesticides  had  not  changed,  and  EPA 
had  no  plans  to  provide  for  non- 
complying  packaging.  However,  the 
Agency  solicited  comment  on  the  matter 
once  again,  since  the  Agency's  earlier 
position  was  premised  in  part  on  lack  of 
perceived  need  for  such  packaging.  To 
ensure  that  the  question  was  brought  to 
the  attention  of  appropriate 
handicapped  and  elderly  groups,  the 
Agency  specifically  solicited  comments 
from  15  organizations  representing 
consumers,  the  elderly,  and  the 
handicapped.  A  list  of  the  organizations 
contacted  is  contained  in  the  public 
comment  file  in  Rm.  236  at  <^e  address 
given  for  the  information  contact. 

Six  comments  were  received  in 
response  to  the  Agency's  solicitation. 
These  were  evenly  divided  among  those 
who  supported  and  those  who  opposed 
a  non-complying  packaging  option.  Two 
of  the  three  commenters  supporting  a 
non-complying  packaging  option  were 
industry  representatives.  The  other 
commenter  in  support  of  non-complying 
packaging  was  the  Arthritis  Foundation. 
Those  opposed  to  non-complying 
packaging  were  persons  and 
organizations  in  the  health  field 
(American  Association  of  Poison 
Control  Centers,  a  physician  and  a  State 
commission  on  toxic  substances). 

Since  only  one  comment  supporting 
non-complying  packaging  was  received 
from  potentially  affected  groups  (the 
Arthritis  Foundation),  the  Agency 
concludes  that  the  lack  of  non- 
complying  packaging  for  pesticides  is 
not  of  great  concern  to  these  groups. 
Comments  from  industry  groups  arguing 
the  need  for  non-complying  packaging 
for  elderly  and  handicapped  persons 
were  not  confirmed  by  comments  from 
groups  representing  those  persons.  In 
the  absence  of  indications  of  need  or 
interest  from  special  interest  groups,  the 
arguments  of  the  industry  are  not 
persuasive. 

Accordingly.  EPA  reiterates  its  earlier 
decision  not  to  provide  a  non-complying 
packaging  option  for  pesticides.  As 
stated  in  the  proposal,  EPA  has  no  plans 
to  implement  such  a  provision. 
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VIII.  Commention  Ssptembw  Proposal 

In  the  Fadtral  Ragister  of  Seprt ember 
28. 1984  (49  FR  37915).  the  Agency 
proposed  a  comprehensive  revision  of.40 
CFR  Part  182.  containing  its  registration 
and  classification  prooedurea.  Among 
these  are  the  procedures  for  CRP.  The 
only  changes  in  the  proposed  CRP 
regulations  were  aredesignation  and 
reorganization  as  Part  157  and  the 
addition  of  a-minor  recordkeeping 
change  inadvertently  omitted  in  the 
January  4t  1984,  fmal  rule.  Because  the 
size  exemption  had  been  proposed  by 
the  Agency,  EPA  included  it  in  this 
second  proposal  for  organization 
purposes. 

In"  response  to  the  September 
proposal,  the  Agency  received  11 
corrnnents  thai  addressed  CRP 
requirements.  Two  commenters 
reiterated  their  previously  submitted 
comment*  on  the  earlier^ize  exemption. 
Another  two  commentery  raised  the 
same  issues  as  commenters  on  the 
earlier  size  exemption  proposal. 

Two  commenters  asserted  that  the 
current  CRP  regulations  are  null  and 
void  because  the  Agency  did  not  hold  a 
public  hearing  before  putting  them  into 
effect.  At  the  time  these  regulations 
were  proposed,  no  hearings  were 
requested,  and  other  commenters  were 
satisfied  by  the  Agency's  final 
regulations. 

Several  comments,  however,  indicated 
confusion  concerning  the  CRP 
regulations  now  in  place.  One 
commenter  stated  that  the  proposed 
regulation  failed  to  consider  the  use 
pattern  of  a  pesticide  in  imposing  CRP 
requirements.  The  commenter  suggested 
that  the  regulation  offer  examples  of  use 
patterns  which  are  clearly  not  covered 
by  CRP  requirements,  such  as 
metalworking  fluids  and  preservatives 
for  paints.  Section  157.22(b)  clearly 
slates  that  the  use  criterion  for  CRP  is 
"residential  use."  Moreover,  the  Agency 
does  not  believe  it  necessary  to  include 
exemplary  use  patterns  that  do  not 
require  CRP  packaging.  Those  cited  by 
the  commenter  are  clearly  non- 
residential in  nature. 

A  second  commenter  noted  that 
October  1. 1984,  deadline  for  recertifying 
that  a  package  was  CRP,  and 
commented  that  it  would  be  iinpossible 
to  meet  this  deadline  because  it  was  so 
near.  The  commenter  also  assumed  that 
each  size  of  each  product  would  have  to 
be  tested  according  to  the  Consumer 
Product  Safety  Commission  (CPSC)  test 
protocol  for  CRP,  and  speculated  as  to 
the  cost  of  that  requirement.  The  Agency 
issued  a  final  rule  on  )anuary  4, 1984, 
which  established  the  October  1. 1984, 
deadline,  and  at  the  same  time 


established  alten)*(ive  methods  to  the 
CPSQtest  protoool  of  defflonatrating 
that  a  package  is  CRP.'  Sinoe  the 
October  1, 1984.  deadliae-haenow 
passed,  the  language  in  §  157.34 
pertaiiang^o  when  a  certification  must 
be  submitted  has  been  revised.  The 
October  1, 1984,  deadline  has  been, 
removed,  and  substitute  langnage 
specifying  that  certificationT  must  be 
submitted  at  the  time  of  application,  or 
within  ft  months  of  the  Agency's  final 
case-by-case  detaminationtbat  CRP  is 
required. 

Four  commenters  suggested  thatihe 
Agency  revise  its  criteria  for  requiring 
CRP:  Two  of  these  suggested  changes  in 
the  toxicity  cnteria  inS  157,22(a)  and 
two  in  the  use  criterion  in  i  157.22(b)i 
Those  suggesting  changes  in  the  toxicity 
criteria  both  suggested  that  EPA  base  its 
requirements  upon  standards  similar  to 
those  of  the  CPSC  under  the  Poison 
Prevention  Packaging  Act,  which 
requires  considerationof  use  history 
and  accident  data  in  determining  that 
CRP  is  necessary. 

FIFRA  sec.  25(c)(3)  aothorizes  the 
Administrator  of  EPA  to  'establish 
standards  (wfaidrshall  be  consistent 
with  those  established  under  the 
authority  of  the  Poison  Prevention 
Packaging  Act)  .  .  .  with  respect  to  the 
package,  container,  or  wraptping  in 
which  a  pesticide  or  device  is  enclosed 
for  use  or  consumption,  in  order  to 
protect  children  and  adults  from  serious 
injury  or  illness  resulting  from 
accidental  ingestion  or  contact  with 
pesticides  or  devices  .  .  .  ."  EPA  has 
adopted  standards  for  CRP  which  are 
consistent  with  those  established  by  the 
Consumer  Products  Safety  Commission 
(CPSC)  under  the  Poison  Prevention 
Packaging  Act:  these  are  contained  in 
new  §  157.32.  Section  25(c)(3),  however, 
does  not  require  the  Agency  to  adopt 
criteria  for  imposing  the  CRP 
requirement  that  are  consistent  with 
those  under  the  Poison  Prevention 
Packaging  Act.  Further,  nothing  in 
section  25(c)(3)  suggests  that  the  Agency 
should  await  evidraice  that  a  pesticide 
has  demonstrated  hazard  to  children  (or 
adults)  before  requiring  the  use  of  CRP. 
Rather,  the  requirement  for  CRP  is 
intended  to  "protect"  children  and 
adults  from  injury  or  illness,  which  the 
Agency  interprets  to  mean 
prospectively,  notretrospectively. 
Pesticides  are  by  definition  intended  to 
kill  or  destroy  certain  organisms,  and 
are  thus  inherently  toxic.  The  Agency 
believes  that  the  toxicity  criteria  set  out 
in  §'157.22(a)  describe  toMcity 
characteristics  of  sufficient  concern  that 
CRP  should  routinely  be  required  if  such 
products  are  available  where  children 
may  be  present.  The  A^ncy's  reasons 


for  selecting  these  criteria  are  sst  out  in 
its  1979  final  rule  on^CRP,  published'in 
the  Federal  Register  of  March  9, 1979  (44- 
FR  13022). 

Those  commenters  suggesting  revision- 
of  the  use  criterion  both  noted 
difflculties  with  the  definition  of 
residential  use  that  encompasses 
preschools  and  day  care  facilities.  Both 
commenters  noted  that  in  many  cases  it 
is  impo8«ble  for  a- producer  of  a 
cleaning  and  maintenance  product  to 
segregate  products  that  are  intended  for 
strictly  institutional  use  (not  requiring 
CRP)  from  those  that,  by  virtue  of  the 
preschool  and  day  care  definition, 
would  be  "residential"  (requiring  CRP). 
The  problem  apparently  arises  because 
of  the  possible  location  of  preschool  and 
day  care  centers  in  facilities  that  are 
otherwise  institutional  or  commercial  in- 
nature. 

Although  EPA  acknowledges  that 
preschool  and  day  care  facilities- in 
otherwise  institutional  facilities  means 
that  products  intended  for  cleaning  and' 
maintenance  use  will  have  to  be 
packaged  in  CRP.  it  cannot  justify 
removing  these  areas  from  its  definition 
of  residential.  There  is  no  doubt  that 
children  may  be  present  in  these  areas  a 
significant  portion  of  the  day.  Moreover, 
there  is  no  assurance  that  janitorial  and 
maintenance  products  will  be  properly 
stored  in  locked  areas  not  accessible  to 
children.  Nor  does  the  Agency  believe 
that  labeling  would  be  adequate  to 
protect  against  possible  hazard,  as 
suggested  by  the  commenters. 

In  response  to  these  comments 
suggesting  changes  in  its  criteria,  the 
Agency  notes  that  these  criteria  have 
been  in  effect  since  1979.  Republication 
of  the  criteria  as  part  of  the  September 
26  proposal  was  for  the  purpose  of 
reorganizing  the  rrraterial,  and  was  not 
intended  to  signal  that  EPA  was 
considering  changes  to  those  criteria. 
EPA  has  no  plans  to  revise  the  CRP 
toxicity  or  use  criteria  in  the  manner 
proposed  by  commenters. 

In  addition,  two  miscellaneoas 
comments  were  received: 

1.  One  commenter  stated  that 
producers  who  choose  to  use  CRP 
voluntarily  should  not  be  required  to 
certify  (as  required  by  §  157.30)  that  the 
packaging  meets  the  standards  set  out 
by  §  157.32.  The  commenter  stated  that 
a  producer  cannot  always  obtain  from 
his  packager  the  supporting  data  on 
which  to  base  his  certification,  and' 
might  be  discouraged  from  using  CRP  if 
this  difficulty  cannot  be  overcome. 

EPA  does  not  view  the  ceriification  of 
packaging  that  meets  the  standards  of 
5  157.32  as  onerous.  A  registrant  is  not' 
required  to  obtain  the  actual  test  data 


F^danii  Regirter  /  Vol.  St.  No,  112  /  WcAwsday.  June  11.  1966  /  Rules  and  Regulatioua        212»5 


dpoo  whsck  las  certiiication  n  based: 
there  are  odier  twses  for  certtfying  CRP 
ta  tbe  A«eacy  ander  i  157.3>. 

The  sane  caasHKBter  sa^gested. 
mBreovec  that  aaitAS  the  oausu— .r  is 
led  *o  believe  that  the  package  is  CRP 
Afow^  stated  or  imfilied  deian  in 
labeling  ar  advwtiaiag,  die  registrant 
siMMdd  not  be  required  to  certify  to  tke 
Agency.  The  Agency  agrees  that  if 
claims  of  child-resistance  are  made,  the 
regisirant  mast  be  held  to  the  standards 
in  i  157.32.  and  must  certify  and 
mainiaia  lecocds.  Sectioo  157.30  has 
been  mat^diHt^  to  reflect  this.  A  product 
for  which  claim  of  child-resistant 
packaging  is  aiade  would  be  miafaranded 
if  the  pacir  aging  actually  does  not  meet 
the  standards  of  §  157 J22. 

la  no  way  does  this  requiresaent 
preclude  a  maoufactarer  who  is  not 
required  to  use  CRP  from  using  safer 
packaging  that  is  oot  CRP.  A  product 
which  does  not  meet  the  toxicity  criteria 
for  CRP  Biay  be  packaged  in  any  manner 
the  registrant  desires  EPA  discourages 
registrants  in  this  sitaiation  from 
choosing  packaging  that  resembles  CRP. 
but  is  not  CRP.  since  the  public  does  not 
distinguish  packagiag  that  is  CRP  frran 
that  which  merely  appears  to  be  CRP.  If 
packaging  appears  to  be  CRP.  the 
purchaser  may  assume  that  it  offers  the 
protections  of  CRP  and  treat  the  product 
with  less  caution,  thereby  actually 
increasing  the  potential  hazard. 

2.  One  commenter  requested 
clarification  of  the  timing  of  the 
exemption  process.  He  commraited  that 
a  potential  registrant  should  be  able  to 
obtain  a  determination  from  die  Agency 
•s  to  whether  die  prodnct  would  be 
exempt  from  CRP  requirements  before 
he  applied  for  registration.  He  stated 
that,  if  marketing  a  product  depended 
upon  exemption  from  CRP.  a  preliminary 
determination  on  CRP  would  be 
advantageous  for  both  the  producer  and 
the  Agency. 

The  requirement  for  CRP  is  imposed 
on  a  product  only  upon  its  registration, 
and  is  dependent  on  the  Agency's 
knowledge  of  the  toxicity  characteristics 
and  use  patterns  of  the  product.  The 
Agency  is  unable  to  evaluate  a  product 
without  having  this  information 
provided  by  the  producer,  as  is  required 
in  applying  for  registration. 
Additionally,  the  Agency  does  not  have 
the  resources  to  devote  to 
determinatioas  of  CRP  exemption  for 
products  that  may  not  be  marlieted. 
Finally.  EPA  believes  that  there  are  very 
few  situations  in  which  a  product's 
marketing  should  be  dependent  on 
obtaining  an  exemption  from  CRP 
requirements.  As  stated  earlier.  CRP  is 
widely  available  for  the  majority  of 
products. 


Seven  commenters  in  written 
oomaients  had  requested  that  the 
Agency  hold  a  hearing  on  CRP.  On  May 
15, 1985,  the  Agency  held  a  bearing  to 
receive  addkiooal  coauoect  on  both  the 
lanuary  and  September  proposals.  A 
copy  of  the  transcript  of  the  hearing  is 
contained  in  the  public  commeat  file  for 
each  proposal. 

At  the  hearing,  three  persons 
presented  comments  objecting  both  to 
current  CRP  requirements,  and  to  the 
Agency's  propoJsala.  Their  objections 
were  similar  to  those  received  ia  written 
comments  on  CRP.  and  EPA  believes 
that  they  have  been  adequately 
considered  in  promulgating  this  final 
rule.  However,  one  oommenter  appeared 
to  mtsanderstand  the  CRP  iiiiaiii  iiii  nts 
that  currently  exist.  His  canmients 
pertained  primarily  to  disinfectant 
bleach  products  winch  he  labels  and 
markets  for  professional  uses — food 
plants,  canneries,  municipalities, 
dairies — all  of  which  are  clearly  non- 
residential uses,  and  therefore  not 
subject  to  CRP  requirements. 

X.  Compliance  Schedule 

In  ils  January  4, 1984.  final  rule 
concerning  CRP,  the  Agency  animuaced 
its  intention  of  eliminating  the  ase  of  the 
'serviceperson  statement,  but  permitted 
its  continued  use  on  products  during  the 
period  until  the  sire  exemption  rule  was 
promulgated.  The  pieamble  to  (bat  final 
rule  stated  that  the  Agency  would 
announce  in  the  final  rule  on  the  size 
exemption  (this  rule)  the  disposition  of 
products  bearing  a  serviceperson 
statement. 

Accordingly,  the  Agency's  policy  is  as 
follows: 

1.  The  compliance  date  of  this  rule,  as 
stated  in  §  157.391  is  April  30, 1987.  for 
products  released  for  shipment,  and 
April  30, 19S8,  for  products  in  channels 
of  trade. 

2.  As  of  April  3a  1987.  no  registrant 
may  release  for  shipment  any  product 
that  bears  a  serviceperson  statement  in 
lieu  of  CRP.  As  of  that  date,  all  products 
released  for  shipment  must  meet  the 
CRP  requirements  of  this  rule. 

a.  Registrants  whose  products  are 
currently  in  CRP.  and  for  which 
certification  statements  per  5  157 J4 
have  been  submitted  to  the  Agency,  are 
in  compliance  with  these  provisioos.  No 
specific  action  is  required  (or  such 
products. 

b.  As  of  April  30, 1987,  registrants  of 
products  rrhich  currently  bear  a 
serviceperson  statement,  but  which 
must  be  packaged  in  CRP.  must  submit  a 
certification  statement  as  required  by 

§  157.34.  Submission  of  a  certification 


statement  does  not  require  an 
amendment  to  registration. 

Registrants  in  this  situation  may 
remove  the  serviceperson  statement  at 
the  time  of  conversion  to  CRP  or 
afterwards.  However,  reigistranls  are 
cautioaed  that,  before  April  30. 1987. 
they  should  remove  the  serviceperson 
statement  only  when  they  are  prepared 
to  package  the  product  in  CRP.  Until 
that  date,  a  product  that  neither  is  in 
CRP  nor  bears  a  serviceperson 
statement  would  be  in  violation  of  the 
Act. 

c.  Registrants  of  products  which 
currently  bear  a  serviceperson 
statement  and  which  continue  to  be 
exenqst  according  to  this  rtile  arc  not 
required  to  submit  an  sfjplication  for 
amended  registration  solely  to  delete  the 
statement.  K  an  apptication  for  amended 
registTBtion  is  submitted  for  other 
reasons,  the  eppHcant  would  be 
expected  to  remove  flie  serviceperson 
statement  at  that  time.  Otherwise  the 
serviceperson  statement  may  be  deleted 
whenever  the  label  is  reprinted.  A  copy 
of  the  revised  label  should  be  submitted 
to  the  AgeiKy  at  that  liaie  for  our 
records. 

d.  Until  April  3a  1987.  the  Agency  will 
continue  to  approve  applications  for 
new  registration  of  products  bearing 
serviceperson  statements,  with  the 
express  recognition  that  such  products 
must  comply  with  this  rule  as  of  that 
date.  If  a  certification  statement  in 
accord«ice  with  S  157.34  is  oot 
submitted  before  registration,  a 
condition  of  the  registration  will  be  the 
submission  of  the  statement  before  April 
30. 1S87.  The  serviceperson  statement  is 
acceptable  as  an  alternative  to  CRP  only 
until  April  30. 1987. 

After  April  30, 1987,  no  application  for 
registration  will  be  approved  if  the 
product  label  bears  a  serviceperson 
statement. 

e.  Registrants  may  submit 
applications  at  any  time  to  amend  their 
registrations  to  clarify  the  product's  non- 
residential use  or  to  delete  residential 
uses. 

f  Registrants  are  reminded  that  they 
are  responsible  for  ensuring  that 
supplemental  registrations  (distributor 
products)  for  which  they  hc^  the  basic 
registration  are  brought  into  compliance 
with  these  requireaients. 

3.  As  of  April  30, 1988,  no  product  in 
channels  of  trade  that  is  required  by  this 
rule  to  be  in  CRP  may  bear  a 
serviceperson  statement  instead  of 
being  packaged  in  CRP.  All  products 
must  at  that  time  comply  with  the 
requirements  of  this  rule.  Products  may 
bear  the  serviceperson  statement  in 
addltioh  to  being  packaged  in  CRP  if  the 
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statement  cannot  be  removed  from 
labels  or  containers  by  that  date.  The 
mere  presence  of  the  serviceperson 
statement  on  a  product  in  CRP  is  not 
objectionable:  however,  the  Agency 
expects  that  registrants  will  take  steps 
to  phase  out  the  serviceperson 
statement  as  labels  are  reprinted  or 
containers  reordered. 

Products  not  in  compliance  with  the 
requirements  of  this  rule  will  be  deemed 
to  be  misbranded  unde  FIFRA  section 
12(a)(1)(E)  and  section  2(q)(l)(B). 

XI.  Statutory  Requirements 

As  required  by  FIFRA  sec.  25,  copies 
of  this  rule  were  provided  to  the 
Secretary  of  Agriculture,  the  Senate 
Committee  on  Agriculture,  Nutrition, 
and  Forestry,  and  the  House  Committee 
on  Agriculture.  No  comments  were 
received  from  USDA  or  from  either 
Committee.  The  FIFRA  Scientific 
Advisory  Panel  waived  its  review  of  this 
final  rule. 

XII.  Regulatory  Review  Reqirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  the 
Agency  must  judge  whether  a  rule  is 
"major"  and,  if  so,  must  prepare  a 
Regulatory  Impact  Analysis.  In 
preparation  for  proposal  of  this  rule,  the 
Agency  evaluated  the  proposal  against 
the  criteria  in  the  Executive  Order  and 
concluded  that  the  rule  was  not  major. 
Comments  received  in  response  to  the 
proposal  have  not  changed  the  Agency's 
conclusion.  Refer  to  Unit  V  of  this 
preamble  for  a  discussion  of  cost-related 
comments. 

This  final  rule  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by  E.O. 
12291. 

B.  Regulatory  Flexibility  Act 

This  rule  was  reviewed  under  the 
provisions  of  sec.  3(a)  of  the  Regulatory 
Flexibility  Act,  and  it  was  determined 
that  the  rule  would  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  entities. 
Comments  received  on  the  proposal 
have  not  changed  the  Agency's 
determination  in  that  respect.  I  therefore 
certify  that  this  final  rule  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501  et  seq.  and 


have  been  assigned  OMB  Control  No. 
2070-0052. 

List  of  Subjects  in  40  CFR  Parts  157  and 
162 

Administrative  practice  and 
procedure.  Intergovernmental  relations, 
Labehng,  Packaging  and  containers. 
Pesticides  and  pests.  Recordkeeping  and 
reporting  requirements. 

Dated:  May  31. 1986. 
Lae  M.  Thomas, 

Administrator. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

1.  By  adding  Part  157  to  read  as 
follows: 

PART  157— PACKAQIMQ 
REQUIREMENTS  FOR  PESTICIDES 
AND  DEVICES 

Sut>part  A— {ReMfvedl 

Sut>part  B— Cti<M-Re«i«tant  PacfcaQing 

157.20  General. 

157.21  Definitions. 

157.22  When  required. 
157.24  Exemptions. 
157.27  Unit  packaging. 

157.30    Voluntary  use  of  chtld-reeistanl 

packaging. 
157.32    Standards. 
157.34    Certification. 
157.36    Recordkeeping. 
157.39    Compliance  date. 
Authority:  7  U.S.C.  136  through  138y. 

Subpart  A— (Reserved] 

Subpart  B— Child-Resistant  Packaging 

§157.20    General. 

This  subpart  prescribes  requirements 
for  child-resistant  packaging  of  pesticide 
products  and  devices.  The  requirements 
are  established  under  the  authority  of 
FIFRA  section  25(a)(1),  which  authorizes 
the  Administrator  to  issue  regulations  to 
carry  out  the  purposes  of  the  Act,  and 
FIFRA  section  25(c)(3),  which  authorizes 
the  Administrator  to  establish  standards 
with  respect  to  the  package,  container  or 
wrapping  in  which  a  pesticide  or  device 
is  enclosed  in  order  to  protect  children 
and  adults  from  serious  hijury  or  illness 
resulting  from  accidental  ingestion  or 
contact  with  pesticides  or  devices 
regulated  under  the  Act. 

S  157.21    Definitions. 

Terms  used  in  this  subpart  shall  have 
the  following  meanings: 

(a)  "Appropriate,"  when  used  with 
respect  to  child-resistant  packaging, 
means  that  the  packaging  is  chemically 
compatible  with  the  pesticide  contained 
therein. 


(b)  "Child-resistant  packaging "  means 
packaging  that  is  designed  and 
constructed  to  be  significantly  difficult 
for  children  under  5  years  of  age  to  open 
or  obtain  a  toxic  or  harmful  amount  of 
the  substance  contained  therein  within  a 
reasonable  time,  and  that  is  not  difficult 
for  normal  adults  to  use  properly. 

(c)  "Package"  or  "packaging  "  means 
the  immediate  container  or  wrapping, 
including  any  attached  clo8ure(s),  in 
which  the  pesticide  is  contained  for 
distribution,  sale,  consumption,  use  or 
storage.  The  term  does  not  include  any 
shipping  or  bulk  container  used  for 
transporting  or  delivering  the  pesticide 
unless  it  is  the  only  such  package. 

(d)  "Practicable,"  when  used  with 
respect  to  child-resistant  packaging, 
means  that  the  packaging  can  be  mass 
produced  and  can  be  used  in  assembly 
line  production. 

(e)  "Residential  use"  means  use  of  a 
pesticide  or  device: 

(1)  Directly  on  humans  or  pets; 

(2)  In,  on.  or  around  any  structure, 
vehicle,  article,  surface  or  area 
associated  with  the  household,  including 
but  not  limited  to  areas  such  as  non- 
agricultural  outbuildings,  non- 
commercial greenhouses,  pleasure  boats 
and  recreational  vehicles;  or 

(3)  In  or  around  any  preschool  or  day 
care  facility. 

(f)  "Technically  feasible,"  when 
applied  to  child-resistant  packaging, 
means  that  the  technology  exists  to 
produce  the  child-resistant  packaging 
for  a  particular  pesticide. 

(g)  "Unit  packaging"  means  a  package 
that  is  labeled  with  directions  to  use  the 
entire  contents  of  the  package  in  a  single 
application. 

§  157.22    WIten  required. 

Unless  exempted  under  §  157.24,  a 
pesticide  product  must  be  distributed 
and  sold  in  child-resistant  packaging 
complying  with  §  157.32  if  it  meets  both 
of  the  following  criteria: 

(a)  Toxicity  criterion.  Based  upon 
testing  with  an  appropriate  test  species, 
the  product  meets  any  of  the  following 
toxicity  criteria: 

(1)  The  pesticide  has  an  acute  oral 
LDm  of  1.5  g/kg  or  less; 

(2)  The  pesticide  has  an  acute  dermal 
L£)m  of  2000  mg/kg  or  less; 

(3)  The  pesticide  has  an  acute 
inhalation  LC»o  of  2  mg/liter  or  less; 

(4)  The  pesticide  is  corrosive  to  the 
eye  (causes  irreversible  destruction  of 
ocular  tissue)  or  causes  corneal 
involvement  or  irritation  persisting  for 
21  days  or  more; 

(5)  The  pesticide  is  corrosive  to  the 
skin  (causes  tissue  destruction  into  the 
dermis  and/or  scarring)  or  causes 
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severe  skin  iiritatkm  (severe  erythema 
or  erfeme)  at  72  hotirs;  or 

(6)  The  pesticide  or  device  hee  soch 
charactemtics  that,  baeed  epon  Innnen 
toxicologicel  data,  ese  history,  accident 
data  or  each  other  evidence  as  n 
avaHable,  the  Aifjency  determines  there 
is  serious  hazard  of  accidental  injury  or 
illness  wUch  child-resistant  packaging 
could  reduce;  and 

(b)  Use  criterion.  The  product's 
labeling  either  direcdy  recommends 
residential  use  or  reasaaabiy  can  be 
interpreted  to  penait  resideatial  use. 

§157.24    Exemptions. 

(a)  General  exetnptions.  The  Agency 
hereby  exempts  from  the  requireaaent 
for  child-resistant  packaging  the 
followiag  classes  of  prodacls: 
.  (IJ  Products  classified  for  restricted 
use.  [i\  A  product  restricted  to  use  by  or 
under  the  supervision  of  a  certified 
applicator  is  not  required  to  be 
distributed  and  sold  in  diOd-resistant 
packaging. 

(iT)  Notwfthstanc&ng  ttte  exenption  in 
paragraph  (a)tl}t>1  of  tills  section,  the 
Agency  may  require  the  use  of  child- 
resistant  packaging  for  a  product 
classified  for  restricted  use  by  or  under 
the  direct  supervisioQ  of  a  certified 
apphcator  if  the  Agency  determines  that 
the  product  poses  a  risk  of  serious 
accidental  injury  or  illness  which  child- 
resistant  packaging  could  reduce.  If  the 
Agency^  makes  such  a  determination,  it 
will  notify  the  registrant  in  writing  and 
provide  a  short  statement  of  the  basis  of 
its  determination.  The  registrant  will 
then  have  30  days  to  request  a  hearing 
on  the  Agency's  determination. 
Thereafter  the  Agency  will  decide 
whether  to  require  the  product  to  be 
distributed  only  in  child-resistant 
packaging  and  «riU  ■o4ify  tlie  registrant 
of  its  decision. 

^  Products  packaged  m  Awye  saes. 
(i)  Except  as  prawided  by  paragraph 
(a){2)(ii)  of  this  section,  a  product  is  not 
required  to  be  in  child-resistant 
packaging  if  distributed  and  sold  in  the 
following  sizes: 

(A)  If  the  product  is  a  solid  prodoct. 
regardless  of  pesticide  type,  a  size  of  50 
poinds  or  greater 

(B)  If  the  product  is  a  Kqoid  product 
intended  for  use  in  swimming  pools,  a 
size  greater  than  7.5  gallons  by  volume; 

(C)  If  the  product  is  a  liquid  product 
intended  for  any  other  pesticide  use,  a 
size  of  5  gallons  or  greater  by  volume; 

(D)  If  the  product  is  packaged  as  an 
aerosol  (measured  by  weight), 
regardless  of  pesticide  type,  a  weight  of 
2  pounds  or  greater. 

(ii)  The  Agency  may  require  that  a 
product  packaged  in  a  size  exceeding 
that  listed  in  paragraph  (a)(2)(i)  (A)     - 


through  (D)  of  this  section  be  distributed 
and  sold  only  in  child-resistant 
packaging  if  the  Agency  detenniaes  that 
the  product  is,  or  is  intended  to  be. 
distributed  or  sold  to  homeowners  or 
other  members  of  the  general  public  If 
the  Agency  makes  such  a  determination, 
it  wifl  notify  the  registrant  in-writiag  and 
provide  a  short  statement  of  the  basis  of 
its  determination.  The  registrant  will 
then  have  30  days  to  request  a  hearing 
on  the  Agency's  determination. 
Thereafter  the  Agency  will  decide 
whether  to  require  The  product  to  be 
distributed  only  in  child-resistant 
packaging  and  wiH  notify  the  registrant 
of  its  decision. 

(b)  Exemptions  regvirfng  Agency 
approval.  The  Agency  may,  in 
accordance  with  paragraph  (hj  (1) 
through  (3)  of  this  sectioa  graat  an   ^ 
exemption  from  &e  requirements  of  mis 
subpart  An  exemption  may  be 
withdrawn  in  accordance  with 
paragraph  (bK4]  of  this  section. 

fl)  Requesting  an  exemption.  A 
request  for  an  exemption  must  be 
submitted  to  the  Agency,  and  must  be 
accompanied  by  two  copies  of  the 
following  information: 

(i)  TSe  name,  address,  and  telephone 
number  of  the  requester. 

(n)The  name  and  registration  number 
(or  file  symbol)  of  the  product(8)  for 
which  the  exemption  is  requested; 

(iti)  A  description  of  the  package  and 
the  sizefs)  for  which  the  exemption  is 
requested;  and 

pv)  Documentation  supporting  the 
request  for  exemption,  includiiig  die 
length  of  time  for  which  the  exemption 
is  requested. 

(2)  Exemption  based  upon  lack  of 
tojdcHjr.  The  Agency  may  grant  an 
exemption  from  the  lequiieiueiits  of  tfris 
sabpert  if  the  registrant  or  applicant 
demonstrates  to  the  Agency's 
satisfection  that  the  hazards  intlicated 
by  the  toxicity  criteria  in  1 157.22(a)  are 
not  indicatiTe  of  the  liazards  to  man.  If 
granted,  an  enewption  shafl  appry  to 
eiSier  prodacts  oC  Bubataiitially  sinnlaT 
composition.  A  notice  will  be  issued  in 
the  Federal  Relator  stating  the  nature  of 
and  reasons  for  the  exemption. 

(3)  Exemption  based  upon  technical 
factoa.  The  Agency  aiay  grant  an 
exemption  from  the  requirements  of  this 
subpart  based  upon  technical 
considerations.  If  granted,  the 
exemption  will  be  for  a  specified  length 
of  time,  and  will  apply  to  other  products 
of  substantially  similar  composition  and 
intended  uses.  A  notice  of  the  granting 
of  an  exemption  will  be  issued  in  the 
Federal  Register.  In  considering  whether 
to  grant  an  exemption,  the  Agency  will 
consider,  among  other  things,  the 
following: 


(ij  Whether  the  toxicity  of  the  product 
is  sach  that  it  should  not  be  allewed  to 
be  distributed  or  said  exx:ept  in  child- 
resistant  packaging. 

(ii)  Whether  child-resistant  packaging 
is  technically  feasible,  practicable,  or 
appropiiste.  An  exeaiplion  may  be 
graated  if  the  Agency  determines  that 
any  one  of  these  criteria  has  not  l^een 
met. 

(iii)  Whether  the  composition  or  use 
pattern  of  the  product  necessitates  a 
particalar  forai  of  packaging  for  proper 
nse. 

(iv)  Whether  child-resistant  packaging 
that  is  technically  feasible,  practicable, 
and  appropriate  is  avaSable  for  the 
prodvct  or  can  reasonably  be  made 
available  to  the  registrant  in  sefRcient 
quantities  to  meet  his  packaging  needs. 
This  determination  does  net  include  a 
consideration  of  wbether  the  packaging 
woohi  be  adaptable  la  a  registranf  s 
existing  package  type  or  packaging 
eofo^weioL 

(v)  Whether  the  registrant  has  made  a 
timely  and  good  faith  effort  to  obtain 
child-resistant  packaging  for  the 
product. 

{•ri)  If  chiW-resistant  packaging  which 
is  technically  feasible,  practicable,  and 
appropriate  is  not  yet  available,  when 
such  packaging  is  likely  to  be  available. 

(4)  An  exemption  may  be  withdrawn 
by  the  Agency  at  any  time  if  the  lack  of 
child-resistant  packaging  results  in 
serious  illnesses  or  injuries  to  childneiL 
If  the  Agency  determines  that  an 
exemption  sbouH  be  withdrawa.  it  will 
notify  the  registrant,  staling  the  basis  for 
its  determination.  The  registrant  will 
then  have  30  days  ta  retiMst  a  haaiiag 
on  the  Agency's  detemiaatioa. 
Thereafter  the  Agency  wiM  decide 
whether  to  withdraw  the  exfiaption  and 
win  notify  the  registrant  of  its  decision. 

§157.27    Unn  packaging. 

Pesticide  products  distributed  or  sold 
as  an  aggrc^e  of  one  or  more  unit 
packages  and  meeting  the  criteria  of 
§  157.22  saust  be  distributed  or  sold  in 
child-resistant  packaging  either  for  each 
unit  package  or  for  the  outer  retail 
container  which  oontaiBS  the  unit 
packages.  Child-resistant  packaging  is 
not  required  for  both  the  outer  package 
and  the  unit  packages  unless  the  Agency 
determines,  on  a  case-by-case  basis, 
that  it  is  necessary  for  risk  reduction. 

§  1 57.30    Voluntary  use  of  cMld-reslstant 
packaging. 

A  registrant  whose  product  is  not 
required  to  be  in  child-resistant 
packaging  may  distribute  or  sell  his 
pesticide  product  in  child-resistant 
packaging.  If  he  does  so,  that  packaging 
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must  meet  the  standards  for  Child- 
resistant  packaging  stated  in  S  157.32. 
The  registrant  must  certify  to  this  effect 
in  accordance  with  §  157.34,  and  must 
retain  the  records  required  by  §  157.36. 

§157.32    Standard*. 

(a)  Effectiveness  standard.  The  child- 
resistant  packaging,  when  tested  by  the 
protocol  specified  in  16  CFR  1700.20, 
shall  meet  the  effectiveness 
specifications  in  16  CFR  1700.15(b). 

(b)  Compatibility  standard.  The  child- 
resistant  packaging  must  continue  to 
meet  the  effectiveness  specifications  of 
paragraph  (a)  of  this  section  when  in 
actual  use  as  a  pesticide  container.  This 
requirement  may  be  satisfied  by 
appropriate  scientific  evaluation  of  the 
compatibility  of  the  substance  with  the 
child-resistant  packaging  to  determine 
that  the  chemical  and  physical 
characteristics  of  the  pesticide  will  not 
compromise  or  interfere  with  the  proper 
functioning  of  the  child-resistant 
packaging  and  that  the  packaging  will 
not  be  detrimental  to  the  integrity  of  the 
product  during  storage  and  use. 

(c)  Durability  standard..The  child- 
resistant  packaging  must  continue  to 
meet  the  effectiveness  and  compatibility 
standards  of  paragraphs  (a)  and  (b)  of 
this  section  for  the  reasonably  expected 
lifetime  of  the  package,  taking  into 
account  the  number  of  times  the 
package  is  customarily  opened  and 
closed.  This  requirement  may  be 
satisfied  by  appropriate  technical 
evaluation  based  on  physical  wear  and 
stress  factors  of  packaging,  the  force 
required  for  activation,  and  other 
relevant  factors. 

§157J4    Cartmcation. 

(a)  General.  (1)  The  registrant  of  a 
pesticide  product  required  to  be  in  child- 
resistant  packaging  shall  certify  to  the 
Agency  that  the  package  meets  the 
standards  of  §  157.32. 

(2)  Certification  must  be  submitted 
with  each  application  for  new 
registration,  if  applicable.  If  the  Agency 
determines,  in  accordance  with 
§  157.24(a)(lKii).  (2)(ii),  or  (b)(4),  that  a 
currently  regislered  product  is  required 
to  be  packaged  in  child-resistant 
packaging,  a  certification  must  be 


submitted  within  6  months  after  the 
Agency  finally  notifies  the  registrant  of 
the  requirement, 

(b)  Contents  of  certification.  The 
certification  must  contain  the  following 
information: 

(1)  The  name  and  EPA  registration 
number  of  the  product  to  which  the 
certification  applies,  the  registrant's 
name  and  address,  the  date,  and  the 
name,  title  and  signature  of,the  company 
official  making  the  certification. 

(2)  A  statement  that  the  packaging 
that  is  being  used  for  the  product  will 
meet  the  standards  of  S  157.32.  The 
statement.  "1  certify  that  the  packaging 
that  will  be  used  for  this  product  meets 
the  standards  of  40  CFR  157.32,"  will 
suffice  for  this  purpose. 

S  157.36    Racordkaeptng. 

For  as  long  as  the  registration  of  a 
pesticide  product  required  to  be  in  child- 
resistant  packaging  is  in  effect,  the 
registrant  must  retain  the  records  listed 
in  this  section.  The  registrant  must,  upon 
request  by  the  Agency,  make  them 
available  to  Agency  representatives  for 
inspection  and  copying,  or  must  submit 
them  to  the  Agency. 

(a)  A  description  of  the  package, 
including  a  description  of: 

(1)  The  container  and  its  dimensions 
and  composition. 

(2)  The  closure  or  child-resistant 
mechanism,  including  the  name  of  its 
manufacturer  and  the  manufacturer's 
designation  for  the  closure  or  the 
physical  working  of  the  child-resistant 
packaging  mechanism. 

(b)  A  copy  of  the  certification 
statement  required  by  §  157.34. 

(c)  One  of  the  following  types  of 
records  verifying  that  each  package  for 
the  product  is  child-resistant: 

(1)  Test  data  on  the  package  based  on 
the  Consumer  Product  Safety 
Commission  protocol  in  16  CFR  1700.20. 

(2)  Test  data,  not  conforming  to  the 
protocol  in  16  CFR  1700.20,  or  a  set  of 
measurements  on  the  package,  together 
with  an  explanation  as  to  why  such  data 
or  measurements  demonstrate  that  the 
package  is  child-resistant. 

(3)  Test  data,  whether  or  not 
conforming  to  the  protocol  in  16  CFR 
1700.20,  on  a  different  package,  together 


with  an  explanation  of  why  such  data 
demonstrate  that  the  package  being 
used  is  child-resistant. 

(4)  Written  evidence  that  verifies  that 
testing  on  the  package  has  been 
conducted  according  to  the  protocol  In 
16  CFR  1700.20.  Written  evidence  may 
be  one  of  the  following: 

(i)  A  letter  or  literature  from  the 
packaging  supplier; 

(ii)  A  letter  from  the  facility  that 
conducted  the  testing;  or 

(iii)  A  specification  in  the  contract 
between  the  registrant  or  applicant  and 
the  packaging  supplier; 

(5)  When  the  container  and  closure 
are  purchased  separately  by  the 
registrant: 

(i)  Information  of  the  kinds  described 
in  paragraph  (c)(1)  through  (4)  of  this 
section  showing  that  the  closure  is  child- 
resistant;  and 

(ii)  A  written  explanation  of  why  the 
container  is  child-resistant;  and 

(iii)  Information  showing  that  the 
closure  and  container  are  compatible 
with  each  other,  and  a  written 
explanation  of  why  the  resulting 
package  is  child-resistant. 

(6)  A  combination  of  the  records  listed 
in  paragraph  (c)(1)  through  (5). 

(d)  Records  verifying  that  the  package 
meets  the  compatibility  and  durability 
standards  of  S  157.32(b)  and  (c). 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2070-0052} 

§  157.39    CompNanca  data. 

As  of  April  30, 1987,  all  products 
released  for  shipment  must  comply  with 
the  requirements  of  this  rule.  As  of  April 
30, 1988,  all  products  in  channels  of 
trade  must  comply  with  the 
requirements  of  this  rule. 

PART  162— (AMENDED] 

2.  The  authority  citation  for  Part  162 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136a,  136d.  136q,  1368. 
136v.  and  136w, 

§  162.16    [RamovadI 

3.  By  removing  S  162.16. 

(FR  Doc.  86-13031  Filed  6-10-66;  8:45  am) 
aiUJNQ  cooc  tSM-tO-« 
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HUD 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Subtitles  A  and  B 

(DockttNo.N-86-1591] 

Semiannual  Agenda  of  Regulations; 

Correction 

agency:  Department  of  Housing  and 

Urban  Development. 

ACTION:  Correction  to  semiannual 
agenda  of  regulations  expected  to  be 
issued  and  under  review. 

summary:  This  notice  is  a  correction  to 
the  Department's  semiannual  agenda  of 
regulations  published  on  April  21, 1986 
(51  FR  14036).  The  below-listed  rules 
and  regulations  were  omitted  because  of 
computer  error. 

FOR  FURTHER  INFORMATION  CONTACT: 

Grady  J.  Norris,  Assistant  General 


Counsel  for  Regulations,  Department  of 
Housing  and  Urban  Developmeai  Rooa* 
10276. 451  Seventh  Street,  S.W... 
Washington.  D.C.  20410.  (202)  75^7aS&. 
(This  is  not  a  toll-free  number.)} 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291,  "Federal 
Regulation,"  issued  on  FebruaryU,  1911 
(46  FR  13193).  requires  each  agency  Vo 
publish  semiannually  an  agenc&tof 
regulations  that  the  agency  hasiiaaned  or 
expects  to  issue  and  of  currently 
effective  regulations  that  are  under 
agency  review. 

The  Regulatory  Flexibilfly  ActSr 
U.S.C.  601-612,  requires  each  agency  to 
pubhsh  semiarmually  a  regulatory 
flexibility  agenda  of  rules  estpected  to 
be  proposed  or  promulgated  which  are 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of 


"small  entities,"  meaning  small 
bittinesses,  small  organizations,  or  small 
goremmental  jurisdictions. 

Executive  Order  12291  and  section  605 
of  the  Etegulatory  Flexibility  Act  each 
pMmiLincorporation  of  the  agenda  it 
requires  with  any  other  prescribed 
^pnda. 

On  April  21, 1986,  the  Department 
published  its  semiannual  agenda  of 
regulations  in  compliance  with 
Ejiecative  Order  12291  and  section  605 
of  the  Regulatory  Flexibility  Act. 
Ifewever,  because  of  computer  error,  the 
below-listed  rules  and  regulations  were 
omitted.  Accordingly,  this  notice 
corrects  FR  Doc.  86-5773  published  on 
Monday,  April  21, 1986.  at  51  FR  14036. 

DATED:  May  29. 1986. 

Gkady  |.  Norris, 

Auistant  General  Counsel  for  Regulations. 


1 
2 


Office  of  th©Secretary-Propose*Rule  Stagpt 


24  CFR  0«58  Enviionmental  Rmim.  Proceduwa  for  tile  Community  Devetepment  Steel*  Grant,  Rental  Retiabillta- 
tion  and  Mousing  Development  Gnat  Programs  (S13-aB) 

24  CFR  0060  Determination  of  Wage  Rates  for  Maintenance  and  TechaieatCinpkjyee*  of-PubUc  Housing  Agencies 
ani  Indtei*  Houtwg  Authorities  <S-M8;  Ffl-221 1 ). 


2501-AA39 
2501-AA40 


3 

4 
5 


affc»  of  the  SacrBtary— Final  Ride  Stege 


24  CFR  0020    Bid  Protest  Procedures  for  National  Housing  Act  Contracte  (S9-86;  FFi2216) 

24  CFR  0024    Implementation  of  tt^e  Equal  Access  to  Justice  Act  (S-2-88;  FB-2tS8> 

24  CFR  0813.106    Amendments  to  Definition  of  Income  (S-12-86;  FR-2W4) — 


2501-AA38 
2501-AA44 
2501-AA46 


Se- 
quence 
Number 


6 

7 


Office  of  the  Secretary— Completed  Actions 


Title 


24  CFR  0042    Uniform  Relocation  Assistance  and  Real  Property  Acquisitiorr  (S-11-«kFR-2106) _ 

24  CFR  0941     Tectinical  Amendments  to  HUD  Regulations  Required  as  Ae- RaeuK  a#^New  Uniform  Relocation  Act 

Regulations  (S-4-86;  FR-2205) — - 

24  CFR  0900    Transfer  of  Section  23  Program  to  ttie  Assistant  Secreta^for  Puhfe:  and  Indian  Housing  (S-3-86;  FR- 

2181) 


Regulation 
Identifier 
Number 


2501-AA43 
2501-AA47 
2501-AA45 
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HUD 


Office  of  Housing— Proposed  Rule  Stage 


Se- 
quence 
Number 


Title 


Regulation 
Identifier 
Numt>er 


9 
10 

11 

12 
13 
14 
15 

16 


24  CFR  0200    Definition  of  Master  Conditional  Commitment  {H-15-86;  FR  2123) _ 

24  CFR  0203    Single  Family  Claim  Settlements  •  Waivers  of  Amounts  due  Mortgagees  or  HUD  of  $50  or  Less  (H- 

11-86;  FR-2204) 

24  CFR  0203.283    Eliminate  Payment  of  a  Refund  or  Distributive  Share  Payment  for  MIP  Termination  Due  to 

Nonconveyance  Election  of  ttie  Mortgagee  (FR-2214;  H-16-86) „ 

24  CFR  207.32a    Ellgibtlity  of  Mortgages  on  Existing  Properties  -  Manufactured  Home  Parks  (H- 19-86)..... 

24  CFR  0207.32a    Eligilwllty  of  Mortgages  on  Existing  Properties  -  Inspection  Fees  (H-20-86) „ 

24  CFR  235.361     Recovery  of  Section  235  Assistance  Payments  (H-18-86) „ _. 

24  CFR  0251 .207    To  Exempt  Loans  Already  Coinsured  frqm  the  One-Fourtli  Limitation  on  Coinsurar>ce  of  Portfolio 

Loans  (FR  2155;  H-2-86) 

24  CFR  1710    Land  Registration  (H-21  -86) „ 


2502-AD48 

2§02-AD50 

2502- ADS  1 
2502-AO46 
2502-AD47 
2502-AD45 

2502-AD49 
2502-AD54 


Office  of  Housing — Final  Rule  Stage 


Office  of  Housing— Completed  Actions 

i 

Se- 
quence 
Number 

Title 

Regulation 
Identifier 
Number 

18 

24  CFR  0207.27    Technical  Correctiona~Provlsion8  Relating  to  Sec.  223(0-FuH  Insurance  and  Multifamily  Coinsur- 
ance (H-7-86;  FR  2194) 

2502-AD52 

Office  of  Community  Planning  and  Development— Proposed  Rule  Stage 


Office  of  Administration— Prerule  Stage 

Se- 
quer)ce 
Number 

Title 

Regulation 
Identifier 
Number 

20 

24  CFR  0045    OMB  Circular  A-102,  Uniform  Requirement  for  Assistance  to  State  and  Local  Governments  (ADM-1- 
86.FR-2178) - — 

2S35-AA13 

Office  of  Administration— Proposed  Rule  Stage 
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HUD 


Offioffof  the  InGpeetor  Geneiat— fina(  Rule  Stage 


Office  c^  Public  and  IndiaiT  Housing— Proposed  Rute  Stage 


SB- 

quonce 
Numbsr 


za 


Titia 


2N  CFR  0990    Annual  Contributions  for  Operating  Subsidy  (P-5-66). 


RegulMon 
Identffer 
NumkMr 


2577-AA38 


DEPARTMENT  OF  HOUSING  AND  URBAR  DEVELOPMENT  (HUO> 
Ofllce  Oft  the  Secretary  (HUDSEC)  


Proposed  Rule  Stage 


1.  »ENVinONMENTAt.  REVtEW^ 
PROCEDURES  FOR  THE  COMMUNITY 
DEVELOPMENT  BLOCK  GRANT, 
RENTAL  REHABILITATION  AND 
HOUSING  DEVELOPMENT  GRANT 
PROGRAMS  (S- 13-86) 

Legal  Authority:  EG  11514;  EG  11991;  42 

use  1437(1);  42  USC  4332;  42  USC  5304(f) 

CFR  Citation:  24  CFR  0058 

Legal  Deadline:  None 

Abstract:  This  rule  proposes  revisions 
in  the  regulations  governing  the 
environmental  review,  decisionmaking 
and  other  actions  by  recipients  of  HUD 
assistance  under  the  CDBG.  Rental 
Rehabilitation  and  Housing 
Development  grant  programs.  The 
proposed  rulemaking  is  intended  to 
conform  to  changes  in  program 
regulations  that  are  pending  in  final 
rulemaking  and  solicit  comments  from 
the  public  on  revisions  to 
environmental  policy  so  that  assistance 
programs  may  comply  with  NEPA.  other 
environmental  authorities  and  HUD 
legislation. 


Tlmetabte: 


ActWfT 


DStv 


FR  CTte 


NPRM 


06/00/86 


Snralt  Entityr  No 

Agency  Contact:  Charfes  E.  Thomsen. 

Architect,  Department  of  Housing  and 
Urban  Development.  Office  of 
Community  Planning  and  Development, 
Office  of  Environment  and  Energy,  202 
755-6611 

RIN:  2501 -AA3g 

2.  •  DETBtMlMATION  OF  WAGE 
RATES  FOR  MAINTENANCE  AND 
TECHNICAL  EMPLOYEES  OF  PUBLIC 
HOUSING  AGENCIES  AND  INDIAN 
HOUSING  AUTHORITIES  {S-5-86;  FR- 
2211) 

Legal  Auttiority:  42  USC  I437j 

CFR  Citation:  24  CFR  0060 

Legal  DeadNner  None 

Abstract  This  rule  would  codify  the 
Department's  policies  and  procedures 
for  determining  or  adopting  prevailing 
vuage  rates  under  section  12  of  the 
United  States  Housing.  Act  of  1937.  It 


would  1]  establish  uniform  criteria  for 
determining  mmnfenance  wage  rates;  2) 
provide  guidance  for  determining 
maintenance  wage  rates  in  the  context 
of  collective  bargaining  between 
PHAs/IHAs  and  employee 
organizations,  3)  outline  responsibilities 
and  procedures  for  ensuring  compliance 
with  maintenance  wage  rate 
determinations,  and  4)  provide 
procedures  for  determining  wages 
applicable  to  nonroutine  maintenance 
performed  with  Comprehensive 
Improvement  Assistance  Program  funds 
and  construction  contracting  done  with 
operating  funds. 

Timetable: 


Action 


Date  FR  COa 


NPRM  08/00/86 

Small  Entity:  No 

Agency  Contact  Richard  S.  Allan, 
Department  of  Housing  and  Urban 
Development.  Office  of  the  Secretary, 
Office  of  Labor  Relations.  202  755-5378 

RIN:  2501-AA40 
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DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  (HUD) 
Office  Of  the  Secretary  (HUDSEC) 


Final  Rtrie  Stage 


3.  •  BID  PROTEST  PROCEDURES  FOR 
NATIONAL  HOUSING  ACT 
CONTRACTS  <S-9-86:  FR  2216) 

Legal  Authority:    42  USC  1437;  31  USC 

3531 

CFR  Citation:  24  CFR  0020 

Legal  Deadline:  None 

Abstract  This  rule  woxdd  amend  the 
bid  protest  procedures  for  National 
Housing  Act  Contracts  to  reflect  GAO 
authority  to  decide  bid  protests  under 
the  Competition  in  Contracting  Act  of 
1984  (31  U.S.C.  Sections  3551-3556). 

Timetable: 


Action 

Date 

FR  Cite 

ANPRM 

07/12/84 

ANPRM 

09/10/84 

49  FR  28413 

Comment 

Period  End 

Final  Action 

08/00/86 

4.  •  IMPLEMENTATION  OF  THE 
EQUAL  ACCESS  TO  JUSTICE  ACT  (S- 
2-86;  FR-2156) 

Legal  Auttiority:    5  USC  504;  28   USC 
2412 

CFR  Citation:  24  CFR  0024 

Legal  Deadline:  None 

Abstract  This  rule  will  implement  the 
1985  amendments  to  the  Equal  Access 
to  Justice  Act  to  provide  attorney's  fees 
to  prevailing  parties  in  actions  against 
the  government  where  the  government 
is  unable  to  show  that  its  conduct  is 
substantially  justified. 

Timetable: 


Legal  Deadline:  None 

Abstract  This  rule  will  add  a  few 
categories  of  payments  to  those  that  are 
excluded  from  annual  income  for  the 
Section  8.  Public  and  Indian  Housing, 
Rent  Supplement  and  Section  236 
programs.  It  amends  Parts  813.  913.  215 
and  236. 

Timetal>le: 


Action 


Date 


FR  Cite 


Action 


[)ate 


FR  Cite 


SmaU  Entity:  tindetermined 

Agency  Contact  David  Anderson, 

Chairman,  Board  of  Contract  Appeals. 
Department  of  Housing  and  Urban 
Development.  Office  of  the  Secretary, 
202  755-0132 

RIN:  2501-AA38 


Final  Action       ,     08/00/86 

Small  Entity:  No 

Agency  Contact  Grant  E.  Mitchell. 

Asst.  GC  for  Fiscal  Management  & 

Energy  Prog,  Department  of  Housing 

and  Urban  Development.  Office  of  the 

General  Counsel.  202  755-6550 

RIN:  2501-AA44 ^^ 

5.  •  AMENDMENTS  TO  DERNfTtON 
OF  INCOME  (S-12-86;  FR-2184) 

Legal  Auttrarity:    12  use  i70is;  12  USC 

17152-1;  42  use  1437a 

CFR  Citation:    24  CFR  0813.106;  24  CFR 
0913.106;  24  CFR  0215.21;  24  CFR  0238.3 


Final  Action  07/00/86 

Small  Entity:  No  '< 

Additional  Information:  Contact  for 

Section  8.  Rent  Supplement  and  Section 

236  Programs: 

James  J.  Tahash 

Director.  Program  Planning  Division 

Office  of  Multifamily  Housing 
Management 

Office  of  Housing 

(202)  426-3944 

Agency  Contact  Nancy  Chisholm, 

Director,  Office  of  Policy,  Department 
of  Housing  and  Urban  Development, 
Office  of  Public  and  Indian  Housing, 
202  755-6713 

RIN:  2501-AA46 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  (HUD) 
Office  of  the  Secretary  (HUDSEC) 


Completed  Actions 


6.  •UNIFOfm  REI.0CAT10N 
ASSISTANCE  AND  REAL  PROPERTY 
ACQUISITION  (8-11-66;  FR-2106) 

CFR  Citation:   24  CFR  0042;  24  CFR  0043 

Completed: 


Reason 


FR  Cite 


02/27/86    51  FR  7010 
05/01/86 


Final  Actioo 

Final  Action 

EffectNe 

Sman  Entity:   Not  AppKcabie 

Agency  Contact  Melvin  J.  Geffner  202 

755-6336 

RIN:  2501-AA43 


7.  •TECHNICAL  AMENDMENTS  TO 
HUD  REGULATIONS  REQUIRED  AS 
THE  RESULT  OF  NEW  UNIFORM 
RELOCATION  ACT  REGULATIONS  (S- 
4-86;  FR-2205) 

CFR  Citation:  24  CFR  0941;  24  CFR  0058 
24  CFR  0571;  24  CFR  0850;  24  CFR  0880; 
24  CFR  0881;  24  CFR  0882;  24  CFR  0883; 
24  CFR  0042 

Completed: 
Reason 


8.  •TRANSFER  OF  SECTION  23 
PROGRAM  TO  THE  ASSISTANT 
SECRETARY  FOR  PUBLIC  AND 
INDIAN  HOUSING  (S-3-86;  FR-2181) 

CFR  Citation:   24  CFR  0900;  24  CFR  0813; 
24  CFR  0913;  24  CFR  0800 

Completed: 

Reason 


Date 


FR  CNs 


Date 


FR  ate 


03/21/86    51  FR  9786 
05/05/86 


02/27/86    51  FR  6911 
05/01/86 


Final  Action 

Final  Action 

Effective 

Small  Entity:   f^  Applicable 

Agency  Contact  Melvin  J.  Geffner  202 

755-6336 

RIN:  2501-AA47 


Final  Action 

Final  Action 

Effective 

SmaH  Entity:   No 

Ager>cy  Contact  Thomas  Sherman  202 

755-5380 

RIN:  2501-AA45 


IM    I 
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DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  (HUD) 
Of«c«  of  Housing  (OH) 


Proposed  Rule  Stage 


9.  •  DERNmON  OF  MASTER 

CONDITIONAL  COMMITMENT  (H-1S- 

86;  FR  2123) 

Legal  Authority:  42USC35d5<d) 

CFR  Citation:  24  CFR  0200 

Legal  Deadline:  None 

At>stract  This  proposed  regulation  is 
clarifying  in  nature.  It  will  provide  a 
brief  description  of  the  master 
conditional  commitment  procedure 
HUD  has  in  effect  in  its  single  family 
housing  programs.  Most  likely  the  rule 
will  take  the  form  of  a  revision  of  24 
CFR  200.14a 

Timetat)le: 


Agency  Contact  S.  A.  Evans,  Director. 

Office  of  Finance  and  Accounting. 

Department  of  Housing  and  Urban 

Development.  Office  of  Housing,  202 

755-6310 

RIN:  2S02-AO50 


Action 


Date 


FR  on* 


NPRM 


09/00/86 
Small  Entity:  No 

Agency  Contact  Joseph  Enuni.  Single 

Family  Development  Division, 
Department  of  Housing  and  Urban 
Development,  Office  of  Housing,  202 
426-7212 

RIN:  2502-AD48 

10.  •  SINGLE  FAMILY  CLAIM 
SETTLEMENTS  -  WAIVERS  OF 
AMOUNTS  DUE  MORTGAGEES  OR 
HUD  OF  $50  OR  LESS  (H-11-86;  FR- 
2204) 

Significance:   Agency  Priority 

Legal  Authority:  42  USC  3535(d) 

CFR  Citation:  24  CFR  0203 

Legal  Deadline:  None 

Abstract  This  proposed  rule  would 
authorize  the  Secretary  of  HUD  to 
waive  any  answers  of  $50  or  less 
determined  to  be  due  either  the 
mortgagee  or  HUD  in  connection  with  a 
single  family  insurance  claim. 

In  view  of  the  volume  of  claims  paid 
annually  and  the  administrative  costs 
involved,  it  is  not  deemed  cost  effective 
to  either  party  to  pay  claims  or  collect 
monies  for  lenders  for  amounts  of  $50* 
or  less. 

Tlmetat>te: 


Action 


Date 


FR  Cite 


NPRM  09/00/86 

Sniall  Entity:  No 


Tlmetal>le: 


11.  •  EUMINATE  PAYMENT  OF  A 
REFUND  OR  DISTRIBUTIVE  SHARE 
PAYMENT  FOR  MIP  TERMINATION 
DUE  TO  NONCONVEYANCE 
ELECTION  OF  THE  MORTGAGEE  (FR- 
2214;  H-16-86) 

Legal  Authority:  12USC1701 

CFR  Citation:    24  CFR  0203.283;  24  CFR 
0203.423 

Legal  Deadline:  None 

Abstract  The  current  regulation  at  24 
CFR  203.423  allows  for  payments  to 
mortgagors  of  distributive  shares.  HUD 
intends  to  revise  the  regulations  not  to 
include  payment  of  a  distributive  share 
where  the  mortgage  has  been 
foreclosed  and  title  not  conveyed  to  the 
Secretary  and  no  claim  filed.  The 
Department  has  determined  it  is  not 
proper  to  make  such  payments  when  a 
mortgagor  has  defaulted  on  the  loan. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  07/00/86 

Small  Entity:  Yes 

Analysis:  Regulatory  Flexibility  Analysts 

Agency  Contact  Richard  Buchheit, 

Director,  Single  Family  Servicing 
Division.  Department  of  Housing  and 
Urban  Development.  Office  of  Housing, 
Office  of  Insured  Single  Family 
Housing.  202  755-6672 

RIN:  2502-AD51 

12.  •  ELIGIBILITY  OF  MORTGAGES 

ON  EXISTING  PROPERTIES  - 

MANUFACTURED  HOME  PARKS  (H- 

19-86) 

Legal  Authority:   12  USC  1701 

CFR  Citation:  24  CFR  207.32a 

Legal  Deadline:  None 

Abstract  The  current  section  223(f) 
regulations  contain  no  specific 
references  to  the  eligibility  of 
Manufactured  Home  Parks.  This 
amendment  will  add  provisions  to 
expand  section  223(f)  to  cover  the 
refinancing  for  purchase  of 
Manufactured  Home  Parks. 


Action 


Date 


FR  Cite 


NPRM  07/00/86 

Small  Entity:  No 

Agency  Contact  William  Bomschouor, 

Insurance  Branch.  Department  of 
Housing  and  Urban  Development, 
Office  of  Housing,  202  75^-6223 

RIN:  2502-AD46 

13.  •  EUGIBILITY  OF  MORTGAGES 
ON  EXISTING  PROPERTIES  - 
INSPECTION  FEES  (H-20-86) 

Legal  Authority:  1 2  USC  1 701 
CFR  Citation:  24  CFR  0207.32a 
Legal  Deadline:  None 
Abstract  The  regulations  implementing 
the  section  223(f)  program  excluded 
inspection  fees  for  repairs  required  in 
the  refinancing  (or  purchase)  of  projects 
insured  under  section  223(f).  The 
program  repair  limits  have  been 
increased  substantially  however,  and 
this  regulatory  amendment  will  provide 
for  collection  of  an  inspection  fee  to 
defray  increased  staff  expenses. 

Timetable: 


Action 

NPRM 


Date 


FR  one 


07/00/86 


Small  Entity:  No 

Agency  Contact  William  Bomscheuer, 

Insurance  Branch.  Department  of 
Housing  and  Urban  Development, 
Office  of  Housing,  202  755-6223 

RIN:  2502-AD47 

14.  •  RECOVERY  OF  SECTION  235 
ASSISTANCE  PAYMENTS  (H-18-86) 

Legal  Authority:  12  USC  1701 

CFR  Citation:  24  CFR  235.361 

Legal  Deadline:  None 

Abstract  This  rule  would  revise  the 
regulation  at  24  CFR  235.361  to  more 
clearly  describe  who  is  responsible  for 
overpaid  assistance  and  the  manner  in 
which  overpaid  assistance  will  be 
collected  from  the  mortgagor. 

Timetable: 

Action 


FR  ate 


NPRM  00/00/00 

SmaH  Entity:  Yes 
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Agency  Contact  Richard  Buchheit 
Director.  Single  Family  Servicing 
Division,  Department  of  Housing  and 
Urban  Development  Office  of  Housing. 
202  755-6672 

RIN:  2502-AD45 

15.  •  TO  EXEMPT  LOANS  ALREADY 
COINSURED  FROM  THE  ONE-FOURTH 
LIMITATION  ON  COINSURANCE  OF 
PORTFOLIO  LOANS  (FR  2155;  H-2-86) 

Legal  Authority:  42  USC  3535(d) 

CFR  Citation:    24  CFR  0251.207;  24  CFR 
0255.207 

Legal  Deadline:  None 

Abstract:  This  rule  would  extend  the 
current  exemption  of  fully  insured  FHA 
mortgages  from  the  one-fourth  of 


portfolio  limitation  applicable  to 
portfolio  loans  coinsured  under  Parts 
251  or  255  by  including  coinsured  FHA 
loans  in  that  exemption. 

Timetable: 


Date 


FR  Cite 


Action 

NPRM  09/00/86 

Small  Entity:  No 

Agency  Contact  James  Hamemick, 
Director,  Office  of  Insured  Multifamily 
Hsg,  Depeulment  of  Housing  and  Urban 
Development,  Office  of  Housing,  202 
755-6500 

RIN:  2502-AD49 

16.  •  LAND  REGISTRATION  (H-21-86) 
Legal  Authority:   15  USC  1701 


CFR  Citation:  24  CFR  1710 

Legal  Deadline:  None 

Abstract  This  rule  would  adjust  the 
reporting  and  registering  requirements 
for  land  registration  and  adjust  the  fee 
payment  procedures. 

Timetable:  

Action 


Date 


FR  Cite 


NPRM  00/00/00 

Smalt  Entity:  No 

Agency  Contact  John  Weaver,  Chief, 
Land  Sales  Policy  Examination  Branch, 
Department  of  Housing  and  Urban 
Development,  Office  of  Housing,  202 
755-6924 

RIN:  2502-AD54 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  (HUD) 
Office  of  Housing  (OH) 


Rnal  Rule  Stage 


17.  •  REQUIREMENTS  FOR 
INSURANCE  OF  LEASEHOLDS  ON 
MULTIFAMILY  MORTGAGES  (H-22-86; 
FR-2222) 

Legal  Authority:   12USC1707 

CFR  Citation:   24  CFR  0207;  24  CFR  0213; 
24  CFR  0221;  24  CFR  0234;  24  CFR  0242 

Legal  Deadline:  None 

Abstract  This  rule  would  amend  the 
HUD  regulations  to  permit  mortgages 


on  leased  land  to  be  eligible  for 
insurance  if  the  lease  has  a  period  of 
not  less  than  ten  years  to  run  beyond 
the  maturity  date  of  the  mortgage. 
Current  regulations  require  that  snch 
leasehold  have  a  period  of  not  less  than 
75  years  to  run  from  the  date  the 
mortgage  was  executed. 


Timetable: 


Action 


Date 


FR  Cite 


Final  Action  09/00/86 

SmaN  Entity:  Undetemiined 

Agency  Contact  Linda  Cbeatliam, 

Director,  Technical  Support  Division, 

Department  of  Hou8ir\g  and  Urban 

Development,  Office  of  Housing.  202 

426-0035 

RIN:  2502-AD53 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  (HUD) 
Office  of  Housing  (OH) 


Completed  Actions 


18.  •TECHNICAL  CORRECTIONS- 
PROVISIONS  RELATING  TO  SEC. 
223<F)-FULL  INSURANCE  AND 
MULTIFAMILY  COINSURANCE  (H-7-86: 
FR  2194) 

CFR  Citation:  24  CFR  0207.27;  24  CFR 
0207.32a;  24  CFR  0207.259;  24  CFR  0251; 
24  CFR  0255 


Completad: 


Reason 


Date 


FR  cue 


Final  Action 

Final  Action 

Effective 

SmaN  Entity:  No 


04/17/86 
05/19/86 


51  FR  13140 


Agency  Contact  )ames  Hamemick  202 
755-6500 

RIN:  2502-AO52 
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DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  (HUD) 
Office  of  Community  Planning  and  Development  (CPD) 


19.  •AMENDMENTS  TO  COMMUNITY 

DEVELOPMENT  BLOCK  GRANT 

REGULATIONS;  ENTITLEMENT 

PROGRAM  (CPO-4-86) 

Legal  Authority:  Yet  to  be  determined 

CFR  Citation:  24CFR0570 

Legal  Deadline:  None 


Abstract  This  rule  will  modify  the 
Entitlement  Program  rules  as  necessary 
to  implement  changes  to  the 
authorization  statute  which  are  under 
consideration  in  the  Congress  at  this 
time  (1-13-86). 

Timetable: 


Action 


Oat* 


PR  Cite 


NPRM 


00/00/00 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  (HUD) 
Office  of  Administration  (OA) 


20.  •  OMB  CIRCULAR  A-102, 
UNIFORM  REQUIREMENT  FOR 
ASSISTANCE  TO  STATE  AND  LOCAL 
GOVERNMENTS  {ADM-1-86,  FR-2178) 

Legal  Auttiority:  42  USC  3535(d) 

CFR  Citation:  24  CFR  0045 

Legal  Deadline:  None 

Abstract  In  tandem  with  the 
government-wide  rule  to  be  issued  by 
OMB,  this  rule  would  promulgate 


standards  for  the  administration  of 
grants  to  state,  local  and  federally 
recognized  Indian  tribal  government. 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  (HUD) 
Office  of  Administration  (OA) 


21.  •  HUD  ACQUISITION 
REGULATION  (ADM-3-86) 

Legal  Autttority:  42  USC  3535(d) 

CFR  Citation:  48  CFR  0024 

Legal  Deadline:  ^4one 

Abstract  The  proposed  rule  would 
provide  for  two  updates  to  the  HUD 


Acquisition  Regulation  to  conform  to 
changes  in  the  Federal  Acquisition 
Regulation. 

Timetable: 


Action 


Date 


FR  one 


NPRM  00/00/00 

Small  Entity:  Undetermined 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  (HUD) 
Office  of  the  Inspector  General  (HUDIG) 


22.  •  IMPLEMENTATION  OF  THE 

SINGLE  AUDIT  ACT  OF  1984  (IG-1-85: 

FR-2075) 

Legal  Autt^ority:  31  USC  7501  to  7507 

CFR  Citation:  24  CFR  0044 

Legal  Deadline:  None 

Abstract  This  rule  would  implement 
the  Single  Audit  Act  of  1984  and  the 
accompanying  OMB  Circular.  Under 
these  requirements.  States  or  localities 


Proposed  Rule  Stage 


Small  Entity:  No 

Government  Levels  Affected:  Local 

Agency  Contact  James  R.  Broughman, 

Director,  Entitlement  Cities  Division. 
Department  of  Housing  and  Urban 
Development.  Office  of  Community 
Planning  and  Development,  202  755-9267 

RIN:  2506-AA68 


Prerule  Stage 


Timetable: 


Action 


Date 


FR  Cite 


Next  Action  Undetermined 
Small  Entity:  Undetermined 

Agency  Contact  Edward  L.  Girovasi, 

Director,  Policy  &  Evaluation  Division. 
Department  of  Housing  and  Urban 
Development.  Office  of  Administration. 
202  755-5294 
RIN:  2535-AA13 


Proposed  Rule  Stage 


Agency  Contact  Edward  L.  Girovasi, 
Jr.,  Director,  Policy  &  Evaluation 
Division,  Department  of  Housing  and 
Urban  Development.  Office  of 
Administration.  202  755-5294 

RIN:  2535-AA12 


Rnal  Rule  Stage 


that  receive  more  than  $100,000  a  year 
in  Federal  funds  must  have  an  audit  for 
that  year.  Similarly,  States  or  localities 
that  receive  more  than  $25,000  a  year 
must  follow  certain  audit  requirements. 

Timetable: 


Action 


Date 


FR  Cite 


Small  Entity:  No 

Agency  Contact  Steven  A.  Switzer, 

Assistant  Inspector  General  for  Audit, 
Department  of  Housing  and  Urban 
Development,  Office  of  the  Inspector 
General,  202  755-6364 

RIN:  2508-AA05 


Interim  Final 

Rule 
Final  Action 


09/27/85    50  FR  39083 
09/00/86 


Federal  Register  /  Vol    51,  No.  112  /  Wednesday.  Jurie  11.  1986  /  Unified  Agenda 21297 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT  (HUD) 
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23.  •  ANNUAL  CONTRIBUTIONS  FOR 
OPERATING  SUBSIDY  (P-5-86) 

Legal  Authority:  PL  98-502 

CFR  Citation:  24  CFR  0990 

Legal  Deadline:  None 

Abstract:  This  rule  would  amend  the 
operating  subsidy  rule  to  respond  to 
new  requirements  concerning  annual 
single  audits  for  PHAsAlHAs.  as 


required  by  the  Single  Audit  Act  of  1984 
and  the  Department's  general 
regulations  on  this  subject  (24  CFR  44) 
as  issued  on  September  27, 1985. 

Timetable: 


Action 


Date 


FR  Ctte 


NPRM  00/00/00 

Small  Entity:  No 


Government  Levels  Affected:  Local, 
Federal 

Agency  Contact  lohn  T.  Comerford. 

Chief.  Finantial  Management  Branch, 
Department  of  Housing  and  Urban 
Development.  Office  of  Public  and 
Indian  Housing,  202  426-1872 

RIN:  2577-AA38 

(FR  Doc.  86-13026  Filed  6-10-86;  8:45  am) 

BtLUNO  CODE  4210-01 -T     / 
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Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Housing— Federai  Housing  Commissioner 


24  CFR  Parts  812,  813,  and  882 

Shared  Housing  in  the  Section  8  Existing 

Housing  Program;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tiM  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  812, 813,  and  882 
(Docicet  No.  R-86-120S;  FR-1829] 

Shared  Housing  In  tt>e  Section  8 
Existing  Housing  Program 

agency:  OfTice  of  the  Assistant 
Secretary  of  Housing — Federal  Housing 
Commissioner.  HUD. 
action:  Final  rule. ^^^_^ 

SUMMARY:  This  rule  contains  special 
requirements  for  shared  housing  in  the 
Section  8  Certificate  programs.  In  shared 
housing,  an  assisted  family  shares  a 
housing  unit  (such  as  a  house  or  an 
apartment)  with  the  other  resident  or 
residents  of  the  unit.  Shared  housing  is 
designed  to  provide  additional  choices 
in  living  arrangements  for  assisted 
families.  The  rule  gives  a  Public  Housing 
Agency  (PHA)  discretion  to  determine 
whether  to  include  shared  housing  in  its 
Certificate  program,  and  to  design 
shared  housing  assistance  to  meet  local 
needs.  The  rule  provides  procedures  to 
be  followed  by  PHAs  that  choose  to 
permit  shared  housing  in  their 
Certificate  programs,  and  by  owners 
and  families  that  participate  in  these 
arrangements. 

The  proposed  rule  in  this  proceeding 
dealt  with  shared  housing  in  a  number 
of  additlonai  Section  8  programs.  HUD 
intends  to  address  the  method  of 
administering  shared  housing  in  tiiete 
programs  in  future  rulemakings. 
EFFECTIVE  OATE:  Upon  expiration  of  30 
calendar  days  of  cooliouous  se«fiiao  of 
Congress  after  publication,  but  not 
before  further  notice  of  the  effective 
date  is  published  in  the  Federal  Register. 
HUD  will  publish  the  effective  date 
notice  when  necessary  contract 
documents  aad  impleraentiqg 
instructions  have  been  developed.  HUD 
anticipates  that  this  will  be  no  later  than 
mid-September,  1986. 
FOR  FUTHER  INFORMATION  CONTACT: 
Madeline  Hastings.  Director,  Existing 
Housing  Division,  Office  of  Multifamily 
Housing  Programs,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW.,  Washington,  DC 
20410,  telephone  (202)  755-6887.  (This  is 
not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

HUD  published  a  proposed  rule  on 
December  7. 1984  (40  FR  48005)  entitled. 
"Shared  Housing  and  Revised 


Ocoupaacjr  Mkias  in  the  Sectioa  8^  and 
fSibbc  HoBsiog  Prqgrams."  That  nde 
was  intended  to  implement  sectien  211 
of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983,  Pub.  L  98-I«l. 
Section  211  directed  HUD  to  pennil 
assistance  in  shared  housing 
arrangements  in  the  Section  8  Existing 
Housing  and  Moderate  Rehabilitation 
programs  for  eligible  elderly  families 
that  choose  these  living  arrangements  as 
a  way  of  meeting  their  housing  needs. 
The  provision  also  directed  HUD  to 
issue  minimum  habitability  standards  to 
ensure  that  shared  housing  is  decent, 
safe,  and  sanitary,  taking  into  account 
the  special  circumstances  of  this  type  of 
housing. 

Note.«T^ection  211  uses  the  definition  of 
"elderly  families"  contained  in  aacten  3^}(4 
of  the  United  States  Housing  A«t  of  iaS7. 
Section  3(b)(3)  defines  "elderly  families"  as 
families  whose  heads  (or  spouaes),  or  whose 
sole  members,  are  at  least  62  years  of  age,  or 
disabled  or  handicapped.  Use  of  the  term 
"elderly  families"  in  the  preamble  reiers  to 
persons  in  all  three  of  these  categories. 

The  proposed  rule  would  have 
broadened  the  scope  of  the  shared 
housing  option  comtemplated  by  section 
211  by  making  it  available  in  the  New 
Construction  and  Substantial 
Rehabilitation  components  of  the 
Section  8  program  and  in  the  Public  and 
Indian  Housing  programs,  and  by 
allowing  eligible  aen-elderly  famftes  to 
receive  asnstancein  shared  housing 
arrangemeats.  As  required  by  section 
211,  the  proposed  lule  contained 
provisions  to  ensuK  that  shared  Iwusing 
was  decent,  safe,  and  sanitary. 

Tbe  proposed  nie  was  designed  to 
respond  to  a  growth  of  interest  in  skared 
Imusing.  Although  section  211 
specifically  addresses  only  elderly 
families,  the  Department  decided  AaL 
«inth  the  growth  of  single-parent  fisstilies 
and  the  expanding  population  of  senior 
adults,  it  would  be  good  policy  to 
inchide  within  tbe  scope  of  shared 
housing  a  greater  range  of  possible 
living  arrangements,  including  sharing 
among  yoonger  families  and  varioas 
types  of  intergenerational  sharing.  Tbe 
proposed  rule  embodied  the 
Department's  belief  that  shared  housing 
•  can  provide  a  way  to  expand  hoasRig 
options  and  permit  innovative  use  of 
assisted  housing  resources. 

Another  purpose  of  the  rule  was  to 
encourage  full  use  of  current  houstng 
resources.  Toward  that  end.  two-person 
households — whether  composed  of  a 
single  family  or  of  two  sharing 
individuals — were  to  be  given  a 
preference  in  occupancy  of  one-bedroora 
units  in  projects  that  also  contained 
e^iciency  units. 


The  major  features  of  the  proposed 

nde  were  as  follows: 
' — Shared  housing  was  a  voluntary 
arrangement. 

— ^The  entire  unit,  including  an  assisted 
faaiily's  private  space,  must  have  met 
certain  quality  standards. 

— Income,  tenant  payment  toward  rent 
(based  on  income),  and  the  total  rent 
(if  different)  were  determined 
separately  for  each  family  sharing  a 
unit,  and  each  family  had  a  separate 
lease  with  the  owner  or  PHA. 

— As  in  established  program  procedures, 
the  Fair  Market  Rent  and,  where 
applicable,  rent  reasonableness  limits 
set  the  maximum  total  rent  that  could 
be  paid  for  the  unit.  The  amount 
attributable  to  a  family  could  not 
exceed  its  pro  rata  share  of  the  total 
rent  or  the  Fair  Market  Rent  for  the 
size  unit  for  which  it  qualified. 

— ^The  departure  of  one  family  affected 
the  tenancy  of  the  remaining  family, 
but  with  some  protections  for  all. 
-In  initial  occupancy  of  a  unit  in  the 
project-based  programs,  no  preference 
could  be  accorded  to  families 
interested  in  shared  housing  (except 
with  respect  to  certain  one-bedroom 
uaits).  In  the  assignment  of  large  units, 
large  families  were  to  be  given 
preference  over  smaller  families  that 
wished  to  share. 

Separation  of  Shared  Housing  Rules — 
FlnriRule 

Althm^  the  proposed  rule  covered 
many  programs,  this  final  rule  covers 
only  the  Section  8  Certificate  program. 
During  the  process  of  considering  the 
puUic  comments  and  attempting  to 
develop  a  comprehensive  final  rule,  the 
Department  concluded  that  shared 
housing  in  the  Certificate  program  is 
quite  different  from  shared  housing  in 
the  other  Section  8  programs,  in  which 
the  subsidy  is  attached  to  the  unit. 
Rather  than  delay  promulgation  of  a 
final  rule  for  the  Certificate  program 
while  issues  pertaining  to  the  other 
programs  were  resolved,  the  Department 
beheves  that  it  is  desirable  to  separate 
the  Certificate  program  rule  from  the 
others,  and  to  publish  it  first. 

The  Department  believes  that  most 
shared  housing  activity  is  likely  to  take 
place  In  the  Certificate  program.  This 
program  currently  serves  850.000 
faaiilies.  and  is  more  conducive  to 
sharing  because  of  the  wide  range  and 
variety  of  units  that  can  be  used.  In 
adiBtion.  development  of  a  shared 
boasing  raie  for  this  program 
implements  part  of  section  211,  which 
lequires  HUD  to  permit  shared  housing 
teteSection  8  Existing  Housing 
program,  and  is  most  responsive  to 
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section  211's  legislative  history,  which 
emphasizes  the  «se  of  single  family 
homes  for  shared  housing 
arrangements — a  type  of  assisted 
sharing  that  is  only  available  through 
the  Certificate  program. 

The  Department  plans  to  develop  a 
final  rule  to  provide  for  shared  boosing 
in  the  Moderate  Rehabilitation  program 
next,  since  it  is  the  other  program 
mentioned  in  tbe  statute.  Shared 
Housing  also  will  be  included  in  the 
final  rule  for  the  Housing  Voucher 
program  that  is  now  under  development. 
The  other  Section  8  programs  will  be 
covered  by  a  separate  final  rule.  Public 
and  Indian  Housing  will  also  be  handled 
separately.  Any  public  comments  not 
considered  in  this  rule  will  be  addressed 
in  later  rules,  as  appropriate. 

Types  of  Shared  Housing — Final  Ride 

In  the  course  of  developing  the  final 
rule,  the  Department  determined  that 
two  distinct  types  of  shared  housing 
arrangements  riioald  be  permitted. 
Because  an  understanding  of  both  of 
these  types  is  essential  to  understand 
the  final  rule  and  preamble,  they  are 
described  at  this  point  in  the  discussion. 

The  first  type,  which  was 
contemplated  by  the  proposed  rtde,  is 
called  "Related  Lease  Shared  Housing," 
and  involves  two  assisted  families 
sharing  a  unit  under  separate  leases. 
Unassisted  families  (including  the 
housing  owner)  may  also  reside  in  the 
unit;  however,  assistance  under  this 
type  of  shared  housing  is  structured  so 
that  no  assistance  is  provided  for 
unassisted  residents  of  this  unit.  This 
form  of  shared  housing  is  created  when 
each  Certificate  holder  executes  a  PHA- 
approved  lease  with  the  owner,  and  the 
PHA  executes  a  single  Housing 
Assistance  Payments  (HAP)  contract  for 
the  two  sharing  families.  The  amount 
that  each  family  is  required  to  pay  for  its 
total  housing  costs  f 'total  tenant 
paymenT'l^is  calculated  separately, 
based  upon  the  family's  adjusted 
income.  Similarly,  the  monthly  amount 
the  individual  family  pays  to  the  housing 
owner  ("tenant  rent"]  and  any  utility 
allowance  are  determined  separately  for 
each  family.  The  housing  assistance 
payment  to  the  owner  is  the  amount  by 
which  the  sum  of  the  monthly  contract 
rents  for  the  two  families  exceeds  the 
sum  of  the  tenant  rents  payable  to  both 
families. 

In  this  type  of  shared  housing,  the 
PHA  may  permit  a  family  at  the  top  of 
the  waiting  hst  to  select  a  family  with 
whom  to  ^hare  from  a  lower  position  on 
the  waiting  list.  This  type  of  shared 
housing  is  limited  to  two  families,  since 
HUD  does  not  beKeve  that  the  incidence 
of  sharing  arrangements  involving  more 


than  two  families  justifies  the  additional 
complexity  in  arranging  and 
administering  this  form  of  sharing.  The 
Department  expects  that  common  nsage    =■ 
of  this  type  of  shared  housing  will 
include  two  assisted  families  that  decide 
to  rent  a  single-family  home  or  an 
apartment  together. 

A  Related  Lease  Shared  Hoasing 
arrangement  ends  if  one  family  moves 
out  and  the  remaining  family  fails  to 
replace  tbe  departing  family  with 
another  assisted  family  widiin  a  certain 
period  of  time.  When  one  family  moves 
out.  the  remaining  family  must  approve 
any  replacement  assisted  family.  As         * 
discussed  in  greater  detail  later,  the 
final  rule  contains  special  provisions  for 
both  the  landlord  and  the  remaining 
family  where  one  of  the  sharing  families 
departs:  the  landlord  can  receive  a 
vacancy  payment  on  behalf  of  the 
vacated  family,  and  the  remaining 
tenant  has  a  reasonable  period  in  which 
to  find  a  replacement  sharing  family  or 
to  make  other  living  arrangements, 
including  use  of  another  Certificate  to 
rent  a  different  unit. 

The  second  type  of  shared  housing, 
which  is  new  in  the  final  rule,  is  called 
"Individual  Lease  Shared  Housing-"  It 
involves  an  assisted  family  sharing  a 
unit  with  one  or  more  other  families. 
Some  or  all  of  the  other  sharing  families 
may  be  unassisted  (including  the 
housing  owner);  however,  as  in  the  case 
of  Related  Lease  Shared  Housing,  the 
assistance  is  structured  to  provide 
assistance  only  for  the  occupancy  of  the 
assisted  Family  in  the  unit  If  some  of 
the  other  sharing  families  are  assisted 
under  the  Certificate  program,  each  of 
them  has  a  separate  lease.  As  in  the 
normal  pattern  of  assistance  in  the 
Certificate  program.  Individual  Lease 
Shared  Housing  is  created  when  a 
Certificate  holder  executes  a  PHA- 
approved  lease  with  an  owner,  and  the 
PHA  executes  a  HAP  contract  with  the 
owner. 

In  Individual  Lease  Shared  Housing, 
the  continued  occupancy  by  an  assisted 
family  is  governed  by  the  same  rules  as 
apply  to  other  Certificate  program 
participants.  Replacement  of  a  departed 
family  is  not  the  responsibility  of  the 
remaining  family  or  families.  Program 
participants  and  housing  owners  are 
generally  treated  Kke  other  owners  and 
participants  in  the  Certificate  program. 
This  includes  determinations  regarding 
families'  tenant  rent  and  total  tenant 
payment,  and  other  occupancy 
requirements,  and  payment  of  vacancy 
pajrments  to  the  owner  if  an  assisted 
family  leaves  the  unit.  The  Department 
expects  that  common  usage  of  this  type 
of  shared  housmg  will  indude  an 
assisted  family  renting  from  an  elderly 


homeowner  or  an  assisted  family  renting 
a  unit  in  a  sponsored  shared  hoirsing 
arrangement. 

Sections  882.301-882.330  of  the  final 
rule  govern  both  types  of  shared 
housing.  Section  882.335  contains  special 
requirements  for  Related  Lease  Shared 
Housing. 

The  primary  reason  for  having  two 
types  of  shared  housing  is  to  encourage 
the  use  of  the  shared  housing  concept, 
by  making  available  a  wider  array  of 
shared  housing  options.  Some  tenets 
may  need  the  incentive  to  participate  in 
shared  housing  afforded  by  the  special 
provisions  concerning  selection  of 
family  with  whom  to  share  that  a  PHA 
may  adopt  for  its  Related  Lease  Shared 
Housing  program.  Some  owners  may 
prefer  the  Related  Lease  requirements 
for  a  remaining  sharing  family  to  take 
prompt  action  to  replace  the  vacated 
family  or  to  vacate  the  unit  themselves. 
Others  may  feel  that  these  provisions 
are  inappropriate  and  that  the  usual 
Certificate  program  provisions  regarding 
issuance  of  Certificates,  tenant  selection 
and  vacancies  are  suitable.  For 
example,  when  an  organization  that  is 
committed  to  promoting  shared  housing 
manages  a  building,  it  may  need  no 
special  incentives  to  participate  in 
shared  housing.  It  may  take 
responsibility  for  replacement  oS  sharing 
families,  assisted  or  unassisted,  as  they 
depart  from  the  unit  There  may  be 
many  families  sharing  a  large  unit  in  this 
type  of  arrangement  and  the 
management  may  prefer  that  the 
different  families'  occupancy  not  be 
interdependent 

Response  to  Public  Comments 

The  Department  received  105  public 
comments  in  response  to  the  proposed 
rule.  The  majority  of  the  commenters 
(65)  were  Public  Housing  Agencies 
(PHAs).  Advocacy  groups  for  tt»e  elderly 
accounted  for  18  comments,  and  private 
owners  of  susidized  housing  for  12.  The 
remaining  commenters  were  consultants 
(6),  a  U.S.  Senator,  a  U.S. 
Representative,  a  tenant,  and  a  State 
administrator  of  Aid  to  Families  with 
Dependent  Children  (a  program 
sponsored  by  the  U.S.  Department  of 
Health  and  Human  Services). 

Some  of  the  commenters  indicated 
that  they  had  participated  in  shared 
housing  programs.  The  programs  varied 
in  size  from  New  York  State's  many 
options,  to  more  limited  experiments  in 
various  localities  that  were  carried  out 
with  the  assistance  of  consultants  who 
matched  applicants  with  others  who 
wanted  to  share  a  unit. 

Expressions  of  general  support  for 
shared  housing  as  described  in  the 
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proposed  nxle  outweighed  general 
opposition.  29-20.  Supporters  said  the 
concept  of  shared  housing  is  desirable 
as  an  additional  choice  for  assisted 
families.  Opponents  said  that  a  Federal 
rule  on  shared  housing  is  unnecessary, 
because  either  it  would  not  be  workable 
in  a  particular  locality,  or  it  would 
inhibit  the  flexibility  now  available  to 
local  PHAs  to  provide  shared  housing 
tailored  to  local  needs  and  resources. 

The  issues  that  drew  the  most 
comment  were  (1)  the  scope  of  the 
program  in  terms  of  family  type, 
structure  type,  and  affected  programs; 
(2)  the  extent  to  which  the  program  is 
voluntary:  (3)  anticipated  administrative 
difficulties;  and  (4)  the  rights  of  a 
remaining  sharing  family.  Other  issues 
that  were  addressed  included  the  effect 
on  waiting  lists,  the  adequacy  of  Section 
8  Fair  Market  Rents,  sharing  of 
bedrooms  by  different  families,  and 
possible  program  abuses. 

1.  Scope  of  Shared  Housing  Option 

Most  comments  on  the  scope  of  the 
shared  housing  option  fell  into  four 
categories.  The  first  supported  the 
Department's  expansion  of  its  scope 
beyond  the  programs  and  family  types 
required  by  the  statute:  elderly  famihes 
living  in  housing  assisted  under  the 
Section  8  Existing  Housing  and 
Moderate  Rehabilitation  programs.  A 
second  group  of  comments  urged  HUD 
to  limit  shared  housing  to  elderly 
families  to  avoid  complications  they 
foresaw  in  permitting  it  for  families  with 
children — e.g..  more  disputes,  higher 
turnover.  A  third  group  supported 
expanding  the  scope,  but  only  to  include 
non-elderly  families  with  whom  elderly 
families  wished  to  share.  The  fourth 
category  of  comments  suggested  that 
shared  housing  should  be  permitted  only 
in  single  family  homes  with  more  than 
one  bedroom.  This  last  category  of 
commenters  claimed  that  this  approach 
is  what  section  211's  legislative  history 
contemplates,  and  that  shared  housing 
in  multifamily  projects  would  have  a 
detrimental  effect  on  common  areas, 
such  as  parking  lots,  elevators,  lobbies, 
and  laundry  facilities. 

The  Department  believes  that  shared 
housing  can  benefit  not  only  many 
elderly  families  but  also  many  other 
families,  particularly  single-parent 
families.  The  social  support  of  a  shared 
housing  arrangement  can  be  a 
significant  benefit  for  families  of  all 
types,  as  can  the  opportunity  to  enjoy 
savings  in  shared  household  expenses 
other  than  rent.  It  can  afford  a  wider 
choice  of  housing  types  by  enabling 
families  who  would  otherwise  have  to 
live  in  apartments  to  share  single  family 
homes,  and  may  allow  them  to  live  in 


better  housing  and  neighborhoods.  With 
specific  reference  to  elderly  families, 
permitting  all  eligible  families  to  share 
increases  the  options  from  which  elderly 
families  can  choose,  thereby  making  the 
benefits  of  shared  housing  more 
accessible  to  them.  Thus,  the  final  rule 
continues  the  proposed  rule's  approach 
of  permitting  shared  housing  as  an 
option  for  all  Certificate  program 
participants. 

Some  increase  in  tenant  disputes,  and 
perhaps  even  tenant  turnover,  is 
possible  in  shared  housing.  This 
possibility  is  implicit  in  any  form  of 
shared  housing  arrangement.  The 
Department,  however,  can  find  no  basis 
to  assume  that  these  problems  are 
greater  where  the  sharing  involves 
families  with  children.  In  any  event,  the 
Department  does  not  anticipate 
significantly  increased  problems  as  a 
result  of  permitting  shared  housing  for 
families  with  children,  since  families 
with  children  generally  will  be  entering 
shared  housing  only  as  a  result  of  a 
voluntary  decision  to  share  a  unit  with  a 
particular  family.  To  the  extent  these 
problems  cause  concern  for  individual 
PHAs,  they  are  free  to  take  steps  (such 
as  pre-lease  counseling)  to  reduce  their 
incidence,  or  they  may  limit  the  types  of 
sharing  arrangements  that  may  be 
assisted. 

In  addition,  the  Department  does  not 
expect  that  permitting  families  with 
children  to  share  a  unit  will  impose  new 
and  unreasonable  burdens  on  a 
building's  common  areas,  since  the 
housing  quality  standards  for  shared 
housing  contains  a  number  of 
restrictions  on  the  number  of  occupants 
in  a  unit.  Thus.  S  882.109{q)(3)  requires 
that  (1)  the  entire  unit  provide  adequate 
space  and  security  for  all  occupants 
(whether  assisted  or  unassisted};  (2) 
each  unit  have  private  space  for  the  sole 
use  of  the  assisted  family,  consisting  of 
at  least  one  bedroom  for  each  family 
and  for  each  two  persons  in  the  family; 
(3)  each  unit  have  common  space 
appropriate  for  shared  use  by  the 
occupants;  and  (4)  no  unit  have  more 
than  12  occupants.  (The  number  of 
children  permitted  in  a  particular  size 
unit  might  well  be  fewer  in  a  shared 
arrangement  than  in  a  non-shared 
arrangement  since  children  of  different 
families  may  not  be  required  to  share  a 
bedroom,  whereas  children  in  the  same 
family  may.)  These  requirements  should 
help  minimize  any  adverse  effects  upon 
the  building  (including  common  areas) 
and  the  neighborhood  in  which  assisted 
sharing  families  live.  Moreover,  since 
Certificate  holders  can  rent  any 
qualifying  unit  in  the  PHA's  jurisdiction, 
generally  a  concentration  of  assisted 


families  in  one  structure  is  not  likely, 
and  a  concentration  of  sharing  families 
with  children  is  even  less  so. 

It  is  true,  as  some  of  the  commenters 
asserted,  that  the  legislative  history  for 
section  211  stresses  the  use  of  shared 
housing  for  single  family  dwelling  units. 
(See  H.R.  Rep.  No.  123.  98th  Cong.,  1st 
Sess.  47  (1983).)  The  statute  itself, 
however,  contains  no  similar  limitation. 
Consistent  with  the  legislative  history, 
the  rule  clearly  permits  sharing  in  this 
type  of  housing.  The  Department  does 
not  believe,  however,  that,  this 
legislative  history  in  any  way  prevents 
the  Department  from  using  its  discretion 
under  section  211  to  make  the  benefits 
of  shared  housing  available  in  all  types 
of  housing. 

Finally,  it  should  be  noted  that  the 
rule  gives  PHAs  discretion  to  determine 
whether  to  include  shared  housing  in 
their  Certificate  programs  and  if  they  do, 
to  design  their  shared  housing  programs 
to  meet  local  needs.  Thus.  PHAs  are  free 
(consistent  with  applicable 
requirements)  to  design  programs  that 
are  as  broad  or  narrow  as  they  deem 
appropriate  for  their  jurisdictions.  If,  for 
example,  there  is  a  scarcity  of  large 
units  to  serve  the  needs  of  large 
families,  a  PHA  could  limit  its  Related 
Lease  Shared  Housing  program  to  units 
of  one  and  two  bedrooms.  This  PHA 
discretion  should  help  allay 
commenters'  concerns  about  the 
feasibility  or  desirability  of  particular 
aspects  of  shared  housing  in  a  given 
community. 

2.  Voluntary  Nature 

Public  sentiment  varied  on  whether 
PHAs  and  housing  owners  should  be 
able  to  refuse  to  participate  in  shared 
housing.  Several  commenters  thought 
PHAs  and  owners  should  be  able  to 
refuse  to  participate  at  all,  limit  their 
participation  to  a  certain  number  of 
units  or  a  certain  program,  and 
discontinue  the  availability  of  shared 
housing  at  a  later  point.  Commenters 
pointed  to  an  apparent  discrepancy 
between  the  proposed  rule  preamble's 
assertion  that  participation  was 
voluntary,  and  provisions  in  the  rule 
requiring  a  PHA  to  inform  Section  8 
Certificate  holders  of  the  availability  of 
the  shared  housing  option  and  the 
obligation  of  the  PHA  and  owner  to 
offer  a  remaining  family  an  appropriate 
size  unit  in  any  project  under  its  control. 
A  few  commenters,  on  the  other  hand, 
insisted  that  PHAs  should  be  required  to 
offer  the  shared  housing  option,  on 
grounds  that  this  is  necessary  to  achieve 
the  statutory  objective  of  permitting 
shared  housing  as  an  option  for  tenants. 


The  Department  tvishes  to  emphasize 
that  under  the  final  rtile.  shared  homing 
is  voluntary  for  each  of  the  three  parties 
involved:  tfae  PHA.  the  faoosing  owner, 
and  the  assisted  tenant.  Firat.  the 
Department  believes  that  PHAs  should 
not  be  required  to  offer  shared  housing. 
There  are  a  number  of  factors  that  affect 
the  feasibility  and  desirability  of  shared 
houaing  in  a  particular  locality, 
including  local  codes  and  ordinances, 
demographic  characteristics,  nature  of 
the  housing  stock,  and  composition  of 
the  waiting  list.  Decisions  about 
whether  to  oHer  assisted  shared  housing 
at  all  and  if  so.  whether  it  should  be 
limited  to  certain  units,  types  of  units, 
sharing  arrangements,  or  otherwise,  are 
appropriately  left  to  the  discretion  of  the 
local  PHA.  The  final  rule  makes  dear 
PHAs'  discretion  in  this  regard.  As  a 
technical  matter,  the  final  rule  amends 
§  882.209(c)(9)  of  the  proposed  rule  to 
make  clear  that  PHAs  are  required  to 
brief  Certificate  holders  about  their 
shared  housing  programs  only  if  they 
have  one.  It  should  also  be  noted  that 
although  PHAs  are  free  to  change  or 
eliminate  their  participation  in  shared 
housing,  they  must  coetinue  to 
administer  any  outstanding  shared 
housing  contracts  in  accordance  with 
applicable  program  requirements. 

This  conclusion  is  entirely  consistent 
with  the  great  amount  of  discretion  that 
PHAs  have  traditionaily  been  givoi  in 
the  administration  of  their  local  housing 
programs,  indeed,  one  of  the  major 
policies  of  die  U.S.  Housing  Act  of  1937 
is  "to  vest  in  local  public  housing 
agencies  the  maxinram  tunount  of 
responsibility  in  the  administration  of 
their  housing  program  ..."  (Section  2 
of  the  1937  Act.)  The  Department  has 
reviewed  section  211  of  the  1983  Act  and 
its  legislative  history,  and  can  discern 
no  congressional  intent  to  alter  this 
traditional  PHA  role.  In  the 
Department's  view,  the  statutory 
requirement  that  HUD  "permit "  shared 
housing  arrangements  is  fully  satisfied 
by  making  the  shared  housing  option 
available  to  PHAs. 

Shared  housing  is  also  voluntary  for 
landlords  and  prospective  shared 
housing  tenants.  In  this  respect  each  is 
generally  treated  the  same  as  other,  non- 
sharing  participants  in  the  Certificate 
program.  Certificate  holders  mho  want 
to  Uve  in  shared  bousing  arrangements 
generally  have  the  sane  "finders- 
keepcfs"  rights  as  all  other  program 
families  to  locate  qualifying  housing  <rf 
their  choice,  with  or  without  a  sharing 
family.  Housing  owners  have  the  same 
rights  and  responsibihties  to  lease  to 
tenants  that  meet  their  selection  criteria. 
As  under  the  usual  rules  for  the 


Certificate  program,  an  owner  mdicates 
its  choice  to  participate  by  executing  an 
appropriate  Housing  Assistance 
Payments  oontract  with  the  PHA  and  a 
lease  with  the  family. 

After  farther  oonsideratioa,  HUD  has 
decided  to  delete  the  proposed 
requirement  that  an  owner  or  PHA  offer 
a  remaining  sharing  family  a  unit  of 
appropriate  size  within  projects  under 
its  control  (after  the  other  sharing  family 
has  vacated  the  unit).  This  change  will 
bring  the  shared  housing  component  of 
the  Certificate  program  in  line  with  the 
regular  Certificate  program,  in  which  a 
family  that  wishes  to  move  is  simply 
given  a  new  Certificate  (but  see  section 
5C  below,  concerning  denial  of  a 
Certificate  to  a  family  that  initially  was 
given  a  Certificate  based  on  its 
willingness  to  share  a  unit  and  that 
seeks  another  Certificate  soon 
thereafter). 

3.  Administrative  Problems 

PHAs  complained  that  administering 
a  shared  housing  program  would  subject 
them  to  additional  administrative  work. 
They  claimed  that  shared  housing  wotild 
require  two  leases,  and  would  result  in 
more  disputes  to  mediate  and  higher 
turnover,  with  relocation  associated 
with  each  moveout 

Some  aspects  of  operating  a  shared 
program  may  increase  PHA's 
administrative  work.  In  other  respects, 
however,  PHAs  will  have  fewer 
responsibilities  under  shared  ho\»ing. 
The  Department  does  not  beheve  that 
the  net  effect  of  administering  shared 
housing  will  result  in  a  significant 
increase  in  PHAi'  administrative  work. 
In  the  shared  housing  component  of  the 
Certificate  program,  each  family  will 
have  its  own  Certificate  and  lease.  This 
is  the  usual  practice  in  the  Certificate 
program,  and  will  not  cause  PHAs  new 
administrative  responsibilides.  The 
number  of  leases  is  dependent  on  the 
number  of  assisted  families,  not  the 
number  of  units  involved. 

On  the  other  hand,  shared  housing 
amUI  result  in  fewer  administrative  tasks 
for  PHAs.  In  ihe  type  of  shared  bousing 
(Related  Lease  Shared  Housing)  hkely  to 
be  used  when  an  organization  that 
sponsors  shared  housing  is  not  involved, 
the  number  of  units  the  PHA  must 
inspect  and  the  numbo'  of  potential 
landlords  with  whom  the  PHA  must 
deal  will  be  halved.  Similariy.  in  this 
type  of  shared  housing,  there  will  be  just 
one  housing  assistance  contract  for  the 
two  assisted  families  occupying  a 
shared  imit,  thus  reducing  the  number  of 
contracts  that  would  be  used  if  each 
family  were  housed  separately. 

it  is  true  that  sharing  families  may 
have  more  disputes  that  they  bring  to 


the  PHA  for  mediation.  To  a  large 
extent,  as  noted  earlier,  this  is  a 
necessary  concommitant  of  the  shared 
housing  concept.  The  role  the  PHA 
decides  to  play  in  inter-family  disputes, 
however,  is  up  to  the  PHA.  Also  as 
noted  eartier,  there  may  also  be  higher 
turnover  among  sharing  families.  This 
too  is  inherent  in  shared  housing 
arrangements.  The  rule  is  clear, 
however,  that  the  sole  PHA  "relocation- 
responsibility  on  turnover  is  issuance  of 
another  Certificate  at  the  family's 
request,  thus  enabling  the  family  to 
locate  another  unit  in  the  local  housing 
market.  This  is  the  same  responsibility 
that  PHAs  have  under  the  regular 
Certificate  program.  Finally,  since  the 
decision  whether  to  participate  in 
shared  housing  (and  if  so.  to  what 
extent)  is  left  to  each  PHA,  the  PHA  can 
take  these  differences  in  administrative 
burden  into  consideration  before   • 
deciding  whether  to  engage  in  shared 
housing  arrangements  and  if  so,  how  to 
structure  the  program. 

Another  concern  of  PHAs  was  the 
anticipated  complexity  of  determ'ming 
appropriate  treatment  for  the  sharing 
families  in  such  matters  as  treatment  of 
security  deposits,  assignment  of 
responsibility  for  damages,  removing 
only  one  tenant  splitting  utility  deposits, 
and  responsibility  of  one  sharing  family 
when  the  other  fails  to  pay  its  share  of 
the  utilities.  Issues  pertaining  to  security 
deposits,  including  their  size, 
permissible  uses,  return  to  the  tenants, 
and  remedies  if  insufficient  are 
generally  handled  in  the  same  way  as  in 
the  regular  Certificate  program.  If  money 
is  owed  by  the  tenant  for  rent  or 
damages  under  the  lease,  and  the 
security  deposit  is  insufficient  or  if  the 
owner  did  not  impose  one,  the  owner 
can  claim  reimbursement  from  the  PHA. 
under  §  8a2.112(d).  in  an  amount  not 
exceeding  the  lesser  of  the  amount  owed 
the  owner  or  two  months'  contract  rent 
(less  the  amount  of  security  deposit  that 
the  owner  collected  or  could  have 
collected). 

The  proposed  rtde  would  have 
amended  this  section  to  provide  that  the 
maximum  damage  reimbursement  would 
be  two  months'  contract  rent  for  the 
sharing  family  that  left  the  unit.  The 
final  rule  does  not  contain  this 
amendment  Under  the  shared  bousing 
model  contemplated  by  the  proposed 
rule,  which  is  analogous  to  Related 
Lease  Shared  Housing  in  the  final  rule, 
there  would  have  been  one  contract  rent 
for  the  two  sharing  families.  To 
determine  the  "contract  rent  for  the 
vacating  family,"  as  proposed  in  the 
rule,  would  have  required  a  proration  of 
the  total  contract  rent.  In  its  effort  to 
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simplify  the  mechanics  of  assisted 
shared  housing,  the  Department  has 
provided  in  the  final  rule  that  each 
assisted  family  in  Related  Lease  Shared 
Housing  has  its  own  contract  rent.  As 
noted  earlier,  each  assisted  family  in 
Individual  Lease  Shared  Housing  has  its 
own  contract  rent.  This  brings  assisted 
shared  housing  in  line  with  the  regular 
Certificate  program  (see  §  882.112(d)). 
and  produces  the  same  result  as  the 
proposed  rule,  without  its  necessity  for 
additional,  complicated  calculations 
when  one  sharing  family  vacates  the 
unit. 

On  the  question  of  assigning 
responsibility  for  tenant  damages  when 
one  family  moves,  PHAs  would  follow 
the  usual  procedures  for  the  inspection 
of  a  unit  after  a  family  vacates  the  unit. 
If  notice  is  given  before  a  family  vacates 
the  unit,  the  PHA  may  seek  to  arrange  to 
inspect  .the  unit  in  the  presence  of  both 
families  to  determine  damage  to  shared 
spaces  and  assign  responsibility. 
Damage  in  each  family's  private  space 
usually  would  be  the  responsibility  of 
that  family. 

Since  each  family  has  a  separate  lease 
in  a  shared  housing  arrangement,  the 
owner  terminates  a  family's  tenancy  by 
judicial  process  under  State  and  local 
law,  just  as  for  any  other  assisted 
tenancy  under  the  Certificate  program. 
As  in  the  Certificate  program  for  non- 
sharing  families,  the  PHA  has  no  role 
with  respect  to  termination  of  the 
assisted  family's  tenancy.  The  grounds 
for  termination  of  tenancy  of  an  assisted 
family  in  shared  housing  are  the  same  as 
for  any  other  family  assisted  under  the 
Section  8  Certificate  program.  (See 
discussion  below  on  replacement  of  a 
vacating  family  in  this  type  of  shared 
housing.) 

The  rule  is  silent  on  the  nature  of  one 
family's  responsibility  if  another  family 
fails  to  pay  its  share  of  utilities  and  on 
how  utility  deposits  should  be  split. 
Families  will  be  entering  shared 
arrangements  on  a  voluntary  basis,  and 
agreements  on  splitting  tenant-paid 
utilities  and  utility  deposits  are  part  of 
that  voluntary,  private  agreement 
between  or  among  the  families 
occupying  the  unit.  Although  in  units 
with  tenant-paid  utilities,  utility 
payments  are  made  by  the  tenant  and 
not  by  the  owner,  the  owner  is  free  to 
ascertain,  before  leasing  to  sharing 
families,  that  the  families  have  reached 
agreements  on  such  points,  with  full 
awareness  of  the  amount  of  the  PHA- 
determined  utility  allowance  for  each 
assisted  family. 

Several  commenters  suggested  that 
housing  counselors  would  be  needed  to 
screen  and  match  tenants  and  to 
counsel  them  on  their  responsibilities. 


The  commenters  asked  who  would  pay 
for  this  counseling.  The  rule  does  not 
require  the  utfb  of  housing  counselors.  In 
many  localit|^,  shared  housing 
counseling  organizations  already  exist. 
In  other  cases,  particularly  where  there 
is  strong  public  interest  in  shared 
housing,  PHAs  maychoose  to  develop 
screening,  matching,  or  counseling 
programs.  Funds  may  be  available  for 
this  purpose  from  private  or  public 
sources,  including  excess  Section  8 
operating  reserves  or  Community 
Development  Block  Grant  funds.  PHAs 
may  choose,  however,  to  leave  matching 
issues  to  Certificate  holders  who  want 
to  participate  in  shared  housing 
arrangements. 

Section  3  of  the  U.S.  Housing  Act  of 
1937  authorizes  a  person  to  live  with  an 
"elderly  family"  if  the  person  is 
determined  under  regulations  of  the 
Secretary  to  be  essential  to  the  care  and 
well  being  of  the  "elderly  family."  This 
"essential  person"  has  been  labelled  a 
"live-in  aide"  in  the  proposed  rule.  A 
question  with  respect  to  this  person  was 
raised  by  PHAs  and  owners:  how  to 
determine  when  two  elderly  persons 
living  together  are  two  families,  one 
family,  or  one  family  plus  a  live-in  aide. 
Proposed  §  813.106(b)  specified  that  a 
live-in  aide  must  be  determined  to  be 
essential  to  the  care  and  well-being  of 
an  "elderly  family"  member,  but  could 
not  be  related  to,  or  obligated  for  the 
support  of.  a  family  member. 

In  response  to  public  comment,  the 
final  rule  does  not  automatically 
exclude  a  relative  from  serving  as  a  live- 
in  aide,  but  in  addition  to  being  essential 
to  the  care  and  well-being  and  not  being 
obligated  for  support  of  a  family 
member,  it  requires  (in  §  813.102)  that  an 
individual  seeking  live-in  aide  status  not 
be  living  in  the  unit  except  to  provide 
the  necessary  supportive  services.  Thus, 
a  relative  or  other  individual  may  serve 
as  a  hve-in  aide  if  he  or  she  would  not 
be  living  in  the  unit  except  in  that 
capacity.  The  Department  believes  that 
this  approach  stHkes  a  reasonable 
balance  between  permitting  relatives 
and  others  to  act  as  live-in  aides  and 
ensuring  that  this  privilege  is  not  subject 
to  abuse. 

Another  commenter  stated  that  the 
need  for  live-in  aide  should  be 
determined  by  a  medical  doctor,  rather 
than  by  the  PHA.  The  Department  does 
not  believe  that  the  rule  should  require 
PHAs  to  rely  on  a  physician's  finding 
that  live-in  aide  is  necessary.  PHAs  are 
free  to  seek  a  medical  certification, 
however,  if  they  believe  it  desirable. 

As  a  technical  matter,  the  final  rule 
adds  a  definition  of  "live-in  aide"  to 
both  Parts  812  and  813.  and  uses  it  in  the 
definition  of  "elderiy  families"  in  each 


Part.  The  final  rule  also  mends  §  813.106 
to  make  clear  that  live-in  aide's  income 
is  excluded  from  the  elderiy  family's 
income  for  purposes  of  determining  the 
family's  total  tenant  payment.  It  should 
be  noted  that,  as  distinguished  from 
other  changes  made  in  this  rulemaking, 
this  change  will  affect  all  the  Section  8 
programs. 

The  definition  of  Elderiy  Family  found 
in  the  existing  regulations  (§§  812.  and 
813.102)  is  taken  directly  from  section 
3(b)(3)  of  the  U.S.  Housing  Act  of  1937. 
The  determination  whether  a  particular 
arrangement  constitutes  one  family  or 
two  independent  elderly  families 
sharing  a  unit  is  the  kind  of 
determination  that  traditionally  has 
been  left  to  the  broad  discretion  of  the 
PHA.  In  the  case  of  shared  housing, 
PHAs  would  apply  the  same  standards 
for  determining  whether  individuals 
constitute  one  or  more  families  as  they 
do  for  the  regular  Certificate  program. 

4.  Replacement  of  Vacating  Family- 
Related  Lease  Shared  Housing 

Many  PHAs  expressed  concern  about 
the  proposed  rule's  provision  giving  a 
remaining  assisted  family  only  60  days 
to  find  a  replacement  for  a  departed 
family  before  terminating  assistance. 
Some  PHAs  urged  that  the  period  be 
changed  to  120  days,  to  correspond  to 
the  length  of  time  a  PHA  may  give  a 
Certificate  holder  who  is  seriously 
looking  for  housing— 60  days,  plus  one 
60-day  extension  (at  the  option  of  the 
PHA).  The  commenters  urged  that  the 
"replace  or  move"  requirement  be 
changed  to  be  less  disruptive  to  the 
remaining  tenant,  in  order  to  encourage 
tenants  to  participate  in  shared  housing. 

The  proposed  rule  contained  special 
provisions  governing  the  departure  of 
one  family  from  assisted  shared  housing. 
Proposed  §  882.114(c)  provided  that 
within  60  days  after  the  family's 
departure,  the  remaining  family  would 
have  to  take  one  of  the  following  steps. 
(1)  Find  a  replacement  family,  (2) 
.  arrange  with  the  owner  to  reduce  the 
contract  rent  to  the  level  for  the  unit  size 
for  which  the  remaining  family  is 
eligible,  (3)  move  to  a  smaller  unit  in 
another  of  the  owner's  or  PHA's 
projects,  (4>  obtain  a  Certificate  and 
move  to  a  smaller  unit  with  assistance, 
or  (5)  move  to  another  unit  without 
assistance.  If  the  remaining  family  failed 
to  find  a  replacement  family  or  execute 
a  new  lease  for  the  unit  within  the  60- 
day  period,  the  proposed  rule  specified 
that  the  family's  tenancy  would 
terminate.  The  proposed  rule  also  would 
have  required  the  owner  or  PHA  to  offer 
the  family  any  suitable  unit  within  its 
control  [i.e..  any  unit  that  it  owns  or 
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manages],  and  provided  that  the  owner 
would  receive  a  payment  on  behalf  of 
the  departed  family,  equal  to  80  percent 
of  its  share  of  the  contract  rent. 

As  noted  earlier,  the  final  rule  permits 
two  types  of  shared  housing — Related 
Lease  Shared  Housing  and  Individual 
Lease  Shared  Housing.  In  Individual 
Lease  Shared  Housing,  the  departure  of 
an  assisted  family  from  the  unit  does  not 
affect  continuation  of  assistance 
payments  for  any  other  assisted  family 
living  in  the  unit.  The  rules  for  the 
regular  Certificate  program  generally 
govern  the  rights  and  responsibilities  of 
assisted  families  and  owners  in  this  type 
of  shared  housing.  In  Related  Lease 
Shared  Housing,  however,  if  one  family 
leaves  the  unit,  the  other's  tenancy  may 
be  affected. 

The  final  rule's  treatment  of  Related 
Lease  Shared  Housing  arrangements 
retains  the  basic  thrust  of  the  proposed 
rule — if  one  of  the  sharing  families 
vacates  the  unit,  the  other  must  try  to 
find  a  replacement  sharing  family  within 
a  set  period  of  time,  or  housing 
assistance  in  that  unit  will  end.  The  final 
rule  does,  however,  make  a  few  minor 
changes  to  the  proposed  rule.  The  period 
is  the  remainder  of  the  month  in  which 
one  family  vacates  plus  the  following 
calendar  month,  which  is  equal  to  the 
time  during  which  vacancy  payments 
are  payable  in  the  regular  Certificate 
program  and  equal  to  the  time  during 
which  vacancy  "payments  are  payable 
for  the  vacant  part  of  the  unit  under  this 
final  rule.  The  assistance  contract  will 
terminate  at  the  end  of  that  period 
unless  the  gross  rent  for  the  assisted 
families'  tenancy  is  at  or  below  the  Fair 
Market  Rent  (FMR)  for  a  unit 
appropriate  to  the  size  and  composition 
of  the  remaining  family.  (See 
§  882.315(b)(4].)  This  makes  clear  that 
the  contract  will  end  unless  the  rent  for 
the  unit  is  reasonable  for  occupancy  by 
the  remaining  family  alone.  The 
Department  believes  that  the  approach 
adopted  in  the  final  rule  strikes  an 
appropriate  balance  among  the  interests 
of  the  remaining  family,  the  owner,  and 
the  Department. 

The  final  rule  clearly  states  the 
remaining  Family's  ri^ts  and 
responsibilities.  The  lease  will  specify 
that  the  remaining  family  must  promptly 
locate  another  family  that  wants  to 
occupy  the  unit  as  a  successor  sharing 
family  and  that  is  acceptable  to  the 
owner.  The  lease  will  also  provide  that 
failure  to  comply  with  this  requirement 
will  be  a  serious  violation  of  the  lease. 
Such  a  violation  of  the  lease  can  result 
In  termination  of  the  family's  tenancy. 
The  Department  believes  it  important 
that  the  remaining  family  understand 


that  it  has  a  contractual  responsibility  to 
the  owner  to  find  a  successor  family 
after  turnover  in  the  unit.  The  family 
^  will  be  informed  of  this  aspect  of  the 
program  and  its  right  to  obtain  another 
Certificate  in  these  circumstances  at  the 
briefing  of  Certificate-holders 
(§  B82.209(c)(9)).  Thus,  both  the  family 
and  the  owner  will  be  aware  that 
subsidized  occupancy  will  terminate, 
and  tenancy  itself  may  terminate,  if  the 
family  is  unable  to  replace  a  departing 
sharing  family  in  the  time  allowed  under 
the  program. 

The  Department  has  decided  not  to 
increase  the  amount  of  the  traditional 
vacancy  payments  or  their  duration  in 
Related  Lease  Shared  Housing  because 
the  Department  wants  to  keep  the 
program  as  similar  to  the  regular 
Certificate  program  as  possible,  for 
consistency,  ease  of  administration,  and 
cost  containment.  Therefore,  the 
vacancy  payments  in  both  types  of 
shared  housing  will  be  80  percent  of  the 
Contract  Rent  for  the  sharing  family  that 
vacated  the  unit,  as  in  the  proposed  rule 
and  current  S  882.105(b).  The  full 
housing  assistance  payment  on  behalf  of 
the  remaining  sharing  family  will 
continue. 

Finally,  in  response  to  a  question  from 
a  commenter.  as  under  the  normal  rules 
of  the  Certificate  program,  there  is  no 
provision  for  HUD  to  pay  the  costs  of 
any  move  that  a  remaining  family 
decides  to  make.  A  remaining  family 
that  must  move  will  be  issued,  in 
accordance  with  the  normal  Certificate 
program  rules,  a  new  Certificate  with 
which  it  may  establish  assisted  tenancy 
in  another  unit. 

5.  Waiting  List 

The  proposed  rule  provided  that  when 
one  sharing  family  vacated  the  unit,  one 
of  the  options  available  to  the  remaining 
family  would  have  been  to  accept  as  a 
replacement,  a  family  on  the  waiting  list 
that  had  expressed  a  willingness  to 
share.  If  there  was  no  one  on  the  list 
willing  to  share,  the  proposed  rule 
would  have  allowed  the  remaining 
family  to  find  any  other  qualified  family 
that  wanted  to  do  so.  These  provisions 
would  have  permitted  PHAs  to  give 
special  treatment  in  finding  replacement 
families  to  those  that  indicated  a  desire 
to  share,  irrespective  of  their  place  on 
the  waiting  list  and  in  some  cases, 
regardless  of  whether  they  were  on  the 
waiting  list  at  all. 

The  final  rule  retains  the  concept  of 
according  special  treatment  to  families 
Interested  in  sharing,  but  makes  a 
number  of  modifications  to  the  proposed 
rule's  approach.  The  Department 
believes  that  the  interdependence  of  the 
tenancies  of  assisted  sharing  families  in 


Related  Lease  Shared  Housing  makes  it 
desirable  to  provide  PHAs  flexibility  to 
design  procedures  and  requirements  to 
help  match  assisted  families.  Therefore, 
the  final  rule  gives  PHAs  discretion  to 
develop  special  procedures  to  help 
families  that  want  to  participate  in 
Related  Lease  Shared  Housing  find 
potential  sharing  families,  but  does  not 
provide  such  procedures  for  Individual 
Lease  Shared  Housing.  However,  the 
final  rule  eliminates  the  provision  in  the 
proposed  rule  permitting  a  Certificate  to 
be  issued  to  an  applicant  family  not  on 
the  waiting  list,  on  the  basis  of  its  desire 
to  share.  Rather,  in  accordance  with 
S  882.209(a)(7)  of  the  current  rules,  any 
applicant  family  must  be  on  the  waiting 
list  in  order  to  be  issued  a  Certificate. 

The  final  rule  provides  that  PHAs 
must  specify  their  policies  for 
administering  shared  housing  in  their 
administrative  plans.  The  policies  for 
Related  Lease  Shared  Housing  may  be 
designed  to  facilitate  the  initial  pairing 
of  families  for  assistance,  or  the 
replacement  of  a  sharing  family  that  has 
left  the  unit. 

A.  Use  of  Waiting  Lists.  The  PHA 
may  permit  a  Certificate  holder  or 
family  that  is  seeking  a  replacement 
sharing  family,  to  locate  a  family  with 
which  to  share  a  unit  from  among 
applicants  on  the  waiting  list.  The  PHA 
may  develop  procedures  for  use  of  the 
list  for  this  purpose,  including  limits  on 
the  numbers  of  applicants  that  a  family 
may  review  and  their  place  on  the  list. 
The  Department  believes  that  these 
provisions  give  PHAs  needed  flexibility 
in  matching  assisted  families  in  Related 
Lease  Shared  Housing.  Given  the  close 
day-to-day  contact  among  sharers  and 
the  interdependency  of  their  tenancies, 
PHAs  may  find  it  important  from  a 
programmatic  standpoint  to  ensure  that 
sharing  families  have  the  right 
"chemistry."  Letting  families  do  their 
own  matching,  without  restriction  based 
on  waiting  list  order,  may  help  reduce 
the  incidence  of  turnover  and  foster  a 
smoothly  functioning  program.  In 
addition.  PHAs  may  find  that  limiting 
the  choices  of  families  with  whom  a 
family  can  share  a  unit  to  applicants 
acconding  to  their  order  on  the  waiting 
list,  program  participants,  and 
Certificate  holders,  may  involve  such  a 
lengthy  matching  process,  frequently 
involving  total  strangers,  that  many 
families  may  be  discouraged  from 
participating  in  Related  Lease  Shared 
Housing  at  all. 

The  final  rule  extends  the  special 
treatment  provisions  to  include  the 
initial  pairing  of  families  for  assistance. 
Given  the  discretionary  nature  of  these 
provisions  and  the  fact  that  there  is 
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equal  need  for  wise  pairing  boik  at  Ibe 
inltlafien  tH  ahariiv  aai  aller  kunever. 
the  DeparlmeiH  beTieves  fliat  giving 
PHAb  (his  added  tool  makes  ^od  sense. 

One  ViW  canuaeoted  that  wa'Uim 
lists  ore  not  maintained  ia  «  wa^  that 
would  pennit  selection  sf  a  fanllj  based 
on  its  wfflirigness  to  share  a  unit.  While 
this  may  be  tine  now.  if  a  PHA  decides 
to  select  f  amTties  on  this  basis,  it  may 
mod%  Its  management  pnicedures 
according. 

B.  Targeting  tjf  Certificates.  The  final 
role  provides  that  if  a  PHA  issues  a 
Certificate  on  the  basis  of  an  applicant 
fmn^s  wiflingness  to  share  a  imit  with 
'  a  particular  family,  the  apphcant  family 
most  use  the  Certtficate  for  a  onit  with 
that  family.  This  requirement  appfies 
both  to  the  initial  pairing  of  families  and 
the  replacement  trf  a  family  that  has  left 
a  unit.  Where  a  Certificate  is  issued  on 
this  basis,  the  re»hriction  contained  in 
§  882.209(aK4)(iii)(A)  (forbidding  a 
selection  preference  based  on  the 
identity  or  location  of  the  housing  that  is 
proposed  to  be  occupied  by  an 
api^icaBt).  and  the  'Tmders-KeepCTs" 
policy  under  §  882.103,  do  not  apply  to 
the  initial  ose  of  these  targeted 
Certificate*.  However,  if  the  family  later 
wants  to  move  to  another  dwelling  anit 
wiA  oonthraed  partic^ation  in  the 
PHA's  program,  the  "Frnders-Keepers" 
policy  applies,  and  the  family  may  select 
a  dweBing  in  any  area  where  the  PHA  is 
not  legally  barred  from  entering  into 
coDtracts. 

These  provisions  are  designed  to 
ensure  that  the  first  use  of  a  CertiFicate 
issued  on  the  basts  of  a  willingness  to 
share  a  unit  with  a  particular  family  is  in 
fact  used  with  that  family.  Without 
these  restrictions,  a  family  that  received 
a  CertiFicate  ahead  of  its  place  on  the 
waiting  list  would  be  abfe  to  use  the 
Certificate  to  obtain  an  assisted  unit  for 
its  sole  occupancy.  This  provision  is 
responsive  to  one  commenter's  fear  that 
a  famrly  could  abuse  the  program  by 
going  to  the  tc^  of  the  waiting  list  and 
receiving  a  Certificate  based  on  its 
expressed  interest  in  sharing,  and  dien 
use  the  Certificate  to  estabUsh  a  non- 
sharing  assisted  tenancy. 

C.  Peaahy  for  Early  Turnover.  Section 
882.335(a)(2)(iii)  of  the  final  rule  requires 
a  PHA  to  deny  a  Certificate  under 
§  882.209(m)(l]  and  return  a  family  to 
the  waiting  list,  if  the  family  was  issued 
a  Certificate  on  the  basis  of  its 
willingness  to  share  a  unit  but  then 
requests,  within  12  months  of  issuance 
of  the  initial  Certificate,  a  new 
Certificate  to  move  to  another  dwelling 
unit  with  continued  participation  in  the 
PHA's  program.  The  rule  permits  the 
PHA  to  give  the  same  treatment  to  a 
family  Tirst  given  a  Certificate  to  share 


iMitfa  another  iaaa^  il  it  Bequests 
another  CeiiSicate  after  11  iBOoths  of 
issuance  of  tin  &st  Certificate,  la  these 
situatioaa,  the  lanuljr  is  letumed  to  the 
place  of  ihe  wntii^  list  tlurt  the  faraiiy 
would  have  had  if  it  had  jwt  agveed  lo 
share  a  unit 

This  provis'iOB  is  aleo  inteoded  to 
prevent  abuse  io  the  special  treatment 
available  lor  Ansa  who  laceive  a 
Certificate  on  the  basis  of  an  expressed 
deslie  to  share  a  unit  Widuuit  this 
(irevision.  a  FHA  xjould  be  powerless  to 
prevent  a  family  whose  indication  of 
willingness  to  share  may  have  been  iess 
than  genuine,  from  sharing  for  a  brief 
period  and  then  requesting  another 
Certificate  to  move  to  a  nan-shariDg 
unit.  This  provision  is  also  responsive  to 
the  commenter  mentioned  earUer  that 
expressed  fear  that  affording  special 
treatment  could  lead  to  abuse.  The 
revised  rule  imposes  a  significant 
penalty  to  deter  "share  and  run" 
practitioners. 

Finally,  i  B82.310(bK2)  of  the  final  rule 
prevents  PHAs  from  setting  aside  or 
otherwise  lestncting  the  use  of 
Certificates  to  shared  housing  purposes 
(except  in  the  case  of  targeting 
Certificates,  mentioned  earlier).  This  is 
intended  to  ensure  that  participation  in 
shared  housing  remains  voluntary  with 
applicants  for  housing  assistance. 

6.  Fair  Market  Rents 

Several  commenters  stated  that  higher 
FMRs  should  be  established  for  shared 
housing  units  in  order  to  make  the 
option  more  attractive  to  owners.  Others 
advocated  higher  FMRs  for  shared 
housing  arrangements  sponsored  by 
organizations  in,  for  example,  a  large 
single  family  home. 

The  Department  does  r>ot  consider  it 
appropriate  to  provide  greater 
assistance,  via  the  laedianism  of  higher 
FMRs.  for  a  sharing  arrangement  than 
would  be  available  to  a  single  family 
that  would  qualify  for  the  same  size 
unit.  The  Department  believes  that  the 
final  rule  already  provides  adequate 
incentives  for  owners,  including 
sponsors  of  shared  housing 
arrangements,  to  participate  in  shared 
housing,  and  considers  the  provision  of 
additional  assistanoe  to  be  wasteful  of 
scarce  housing  resources. 

7.  Bedroom  Sharing 

Commenters  argued  both  sides  of  the 
issue  of  whether  different  families 
should  share  bedrooms.  Some  opposed 
the  Idea  io  the  case  of  two  individuals 
sharing  a  one-bedroom  unit  Others 
believed  that  different  families  should 
be  permitted  to  share  bedrooms, 
assumii^  the  age  and  sex  of  cluldren  are 
appropriate. 


Coaunealers  who  opposed  sharing  of 
one4)ednHHn  units  based  their 
objections  on  lack  of  spaoe.  The 

Housing  (^lality  Standards  in  the  final 
rule  provide  Ifaat  onlj  tws  individuais 
can  share  a  one-bedraoa  anit  The 
Deparlneat  believes  that  tfns  is 
respoasive  to  the  ooouaeatecs'  canoenu 
In  any  event  PHAs  are  bee  to  decide 
whether  their  progcaois  should  include 
the  sharing  of  oae-bedmom  umts  and  if 
so.  what  aflsouat  of  Sfiaoe  is  adequaie.  in 
addition,  if  JPHAs  ftetant  these  bving 
arraogeaaaals,  the  ultimate  decision  on 
whether  to  share  a  one- bedroom  unit 
will  be  ap  to  the  potential  akarert — a 
decision  M^uch,  as  discussed  aarlief.  is  a 
vohmtary  one,  based  oa  the  families' 
personal  preferences. 

While  a  policy  permitting  children  of 
diffeneat  {«nilies  to  share  a  bedroom 
could  provide  more  efficient  use  of 
space,  the  Department  believes  that  this 
advantage  is  outweighed  by  the 
problems  it  could  create.  The  restriction 
against  this  type  of  sharing  in  the 
Section  8  program  will  help  prevent 
over-concentration  of  children— a 
concern  expressed  by  several 
commentra^.  It  will  also  help  ensure  that 
families  have  sufficient  private  space, 
and  will  make  the  calculation  of  each 
family's  share  of  utility  allowfuices  and 
the  accountability  for  each  family's 
share  of  damage  to  the  unit. 

Finally,  a  commenter  pointed  out  a 
technical  discrepancy  in  the  proposed 
rule:  in  the  case  of  a  shared  one- 
bedroom  unit  there  is  no  "private 
space"  for  each  of  the  two  families,  as 
required  in  the  definition  of  "shared 
housing.*'  This  technical  problem  has 
been  corrected  by  revising  the  definition 
of  shared  housing  to  recognize  the 
omission  of  private  space  in  one- 
bedroom  units.  (It  should  be  noted  that 
Independent  Group  Residences  (iGRs) 
operated  under  Part  802  are  not 
considered  shared  housing,  and 
therefore  are  not  covered  by  the 
definition  of  shared  housing.) 


8.  Miscellaneous 

A  few  commenters  recommended  that 
a  woman  with  children  be  allowed  to 
receive  assistance  under  the  Certificate 
program  in  the  home  of  her  parents. 
Commenters  note  that  permitting  this 
arrangement  would  allow  grandparents 
to  provide  needed  babysitting,  and  that 
the  Food  Stamp  program  recognizes  that 
a  home  may  contain  more  than  one 
family  whose  members  are  related  to 
each  other. 

lite  Department  believes  that  it  is  not 
appropriate  to  provide  rental  assistance 
on  behalf  of  any  person  who  hves  in  a 
unit  -with  aa  owno'-oocupant  who  is  a 
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relative.  When  a  family  lives  in  a  home 
owned  by  a  relative,  it  is  often  true  that 
the  owner  would  permit  the  family  to 
live  there  at  no  or  nominal  rent.  If 
Federal  housing  assistance  is  available 
for  an  eligible  family  in  the  home  of  a 
relative,  the  owner  who  might  otherwise 
charge  the  family  a  nominal  rent  might 
charge  the  family  a  market  rate  rent 
since  the  bulk  of  the  increase  would 
come  from  the  Government,  and  not  the 
assisted  family.  It  would  be  extremely 
difficult  to  prevent  such  a  practice,  by 
permitting  assistance  only  where  the 
owner  would  not  otherwise  allow  the 
family  to  reside  for  a  nominal  rent, 
because  it  would  require  a  PHA  to 
ascertain  the  motivation  of  each  owner 
proposing  to  lease  to  an  applicant 
family.  Family  ties  might  also  hamper 
the  willingness  of  an  assisted  family  to 
insist  on  such  program  requirements  as 
the  provision  of  decent,  safe  and 
sanitary  housing  conditions. 
Consequently,  the  final  rule  retains  the 
prohibition  on  providing  assistance  to  a 
family  in  a  unit  shared  with  a  related 
owner. 

A  few  commenters  expressed  concern 
that  the  proposed  rule  would  not 
prohibit  a  single  mother  from  receiving 
Section  8  assistance  when  sharing 
housing  with  her  boyfriend  in  a  home  he 
owned.  If  these  people  lived  as  a  family 
unit,  the  commenters  mentioned  two 
ways  in  which  it  would  be  an  abuse  of 
the  definition  of  family.  First,  one 
"family"  member's  income  would  not  be 
included  in  family  income;  and  second, 
one  "family"  member  would  have  his 
ownership  of  real  property  subsidized 
by  other  "family"  members  at  the 
expense  of  the  government.  One 
suggested  solution  was  to  prohibit 
unrelated  single  persons  of  the  opposite 
sex  from  sharing  a  unit. 

It  should  be  noted  that  PHAs  have 
discretion  to  determine  the  scope  of 
shared  housing  in  their  Certificate 
programs.  PHAs  are  free,  therefore,  to 
fashion  their  programs  to  meet  local 
needs  and  requirements.  The 
Department  does  not  believe  it 
appropriate  to  impose  additional 
restrictions  in  this  area. 

New  Subpart 

Since  the  revisions  to  the  Certificate 
program  to  accommodate  shared 
housing  are  substantial,  and  need  not 
affect  the  operation  of  the  program  for 
non-sharers,  the  final  rule  places  most  of 
the  special  shared  housing  provisions  in 
a  new  Subpart  C  of  Part  882.  This 
separation  of  the  shared  housing 
provisions  recognizes  that  shared 
housing  is  a  separate  component  of  the 
overall  program,  as  is  the  program  of 
special  assistance  for  manufactured 


home  owners  under  Subpart  F.  PHAs 
and  owners  that  do  not  participate  in 
shared  housing  will  find  it  unnecessary 
to  consult  the  new  Subpart. 

Findings  and  Certifications 

An  environmental  assessment  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4332,  since  the  Section  8  Existing 
Housing  program  is  categorically 
excluded  from  the  environmental  review 
requirement  under  HUD  regulations 
implementing  that  Act  (24  CFR  50.20(d)). 
This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions,  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

.Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  gives  more  Hexibility  to  living 
arrangements  permitted  in  an  existing 
program,  but  imposes  no  major 
requirements  on  tenants,  housing 
owners  or  public  housing  agencies. 

This  rule  was  listed  under  the  Office 
of  the  Secretary  as  sequence  number  796 
in  the  HUD  Semiannual  Agenda  of 
Regulations  published  on  April  21, 1986 
(51  FR  14036, 14047).  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  information  collection 
requirements  contained  in  §§  882.310(b) 
and  862.335(a)  of  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520)  and  assigned  0MB 
control  number  2502-0123. 

The  Catalog  of  Domestic  Assistance 
Number  is  14.156.  Lower  Income 
Housing  Assistance  Program  (Section  8). 

List  of  Subjects 

24  CFR  Part  812 

Low  and  moderate  income  housing. 
Rent  subsidies. 


24  CFR  Part  813 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Utilities. 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Manufactured 
homes.  Rent  subsidies. 

Accordingly.  24  CFR  Parts  812.  813. 
and  882  are  amended  as  follows: 

PART  812-OEFINmON  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  SINGLE  PERSONS 

1.  The  authority  citation  for  Part  812  is 
revised  to  read  as  set  forth  below  and 
any  authority  following  any  section  in 
Part  812  is  removed: 

Authority:  Sec.  3.  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437a);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3536(d)). 

2.  Section  812.2  is  revised  to  read  as 
follows: 

§  SI 2.2    Definitions. 

Disabled  person.  A  person  under  a 
disability,  as  defined  in  section  223  of 
the  Social  Security  Act  (42  U.S.C.  423)  or 
in  section  102  of  the  Developmental 
Disabilities  Services  and  Facilities 
Construction  Amendments  of  1970  (42 
U.S.C.  2691  (7)). 

Displaced  person.  A  person  displaced 
by  governmental  action,  or  a  person 
whose  dwelling  has  been  extensively 
damaged  or  destroyed  as  a  result  of  a 
disaster  declared  or  otherwise  formally 
recognized  under  Federal  disaster  relief 
laws. 

Elderly  family.  A  Family  whose  head 
or  spouse  (or  sole  member)  is  an  Elderly, 
Disabled,  or  Handicapped  Person.  It 
may  include  two  or  more  Elderly. 
Disabled,  or  Handicapped  Persons  living 
together,  or  one  or  more  of  these  Persons 
living  with  one  or  more  Live-in  Aides. 

Elderly  person.  A  person  who  is  at 
least  62  years  of  age. 

Family.  "Family"  includes  but  is  not 
limited  to— 

(a)  An  Elderiy  Family  or  Single  Person 
as  defined  in  this  Part 

(b)  The  remaining  member  of  a  tenant 
family,  and 

(c)  A  Displaced  Person. 
Handicapped  person.  A  person  having 

a  physical  or  mental  impairment  that — 

(a)  Is  expected  to  be  of  long-continued 
and  indefinite  duration, 

(b)  Substantially  impedes  the  person's 
ability  to  Hve  independently,  and 

(c)  Is  of  such  a  nature  that  this  ability 
could  be  improved  by  more  suitable 
housing  conditions. 
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Live-in  aide.  A  person  whoreskles 
with  an  Elderly.  Disabled,  or 
Handicaf>ped  ^rson  or 'Persons  and 
who — 

(a)  Is  determined  to  be  essential -to  the 
care  and  well-being  of  the  PersonfB); 

(b)  Is  not  obligated  for  the  support  of 
the  Per8on(s);  and 

(cj  Would  not  be  fiving  in  the  unit 
except  to  provide  the  necessary 
supportive  services.  ISee  §  813.106(dl  Tor 
treatment  of  a  lave-on  Aide's  income.l 

Single  person.  A  person  who  lives 
alone  or  intends  to  live  aioae,  and  who 
does  not  qualify  as  an  Elderly  Family  or 
a  Displaced  Person  or  as  the  remaining 
member  of  a  tenant  family. 

PART  813— DEFINITION  OF  INCOME. 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
AND  RELATED  PROGRAMS 

3.  The  authority  citation  for  Part  813 
coBtiBues  to  read  as  follows: 

Authority:  Sees.  3.  8.  and  16,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437f. 
1437n):  sec.  7(d).  Department  oT  Housing  and 
Urt)ant)evelQpment  Act  (42 USX).  3535Hd)). 

4.  SecUoD  81X102  is  aflaended  by 
adding  dermitions  of  Live-in  Aide  and 
Shared  Housing,  and  by  revising  the 
deHnilloas  of  Contract  Kent.  Disabled 
Person,  Elderly  Family,  Crass  Real, 
Utility  AUowance.  and  Utility 
Reimbursement,  to  read  as  follows: 

§813.102    DeflnWons.  r 


Contract  rent.  The  total  amount  of 
rerft  specified  in  Ihe  Housing  Assistance 
Payments  (i4AP)  Contract  as  payable  to 
the  owner  by  the  Family,  and  by  HUD  or 
the  PHA  on  the  Family's  behalf.  In  the 
case  of  the  rental  of  only  a 
manufactured  home  space.  Contract 
Rent  is  the  total  rent  specified  in  the 
HAP  Contract  as  payable  by  Ibe  PHA 
and  tht;  Family  to  the  Owner  for  rerrta] 
of  the  space,  rnduding  fees  or  charges 
for  management  and  maintenance 
services  with  respect  lo  the  space,  but 
excluding  utility  charges  for  the 
mamrfactored  hoiwe.  In  the  case  trfa 
cooperative.  Contract  Rent  means 
charges  tinder  the  occupancy  agreement  , 
between  Ihe  members  and  the 
cooperative. 

Disabled  person.  A  person  under  a 
disability,  ss  defined  in  .seclion  223  of 
the  Social  Security  Act  (42  U.S.C.  423)  or 
in  section  102 of  the  Devalopraealal 
Disabilities  Services  and  Facilities 
Construction  Amendments  of  1970  (42 
U.S.C.  2691//;). 


ELdeNf  fnmUy.  A  Family  w.bose  head 
or  spouse  h^fx^^  member)  is  an  Elderly. 
Disabled,  or  ilandioapped  Person.  It 
may  include  two  or  more  Elderly, 
Disabled,  or  Handicapped  Persons  living 
together,  or  one  or  more  of  these  Personi 
living  with  one  or  mere  Live-in  Aides. 

GwssieaL  The  total  montly  cost  of 
housing  «B  eligible  Family,  which  is  the 
snm  of  (he  Contract  Rent  and  any  Utility 
Allowance.  In  the  case  of  rental  of  oaly 
a  manufactured  borne  space.  Gross  Rent 
edso  includes  fhe  Family's  monthly 
payment  to  amortize  the  purchase  price 
of  Ihe  TnanufBCtnred  home. 
**■•••• 

Live-in  aide.  A  person  who  resides 
with  an  E3derly,  Disabled,  or 
Handicapped  Person  or  Persons  and 
who — 

(a^  Is  detennined  to  be  essential  to  the 
care  and  well-being  of  the  PeT8on(s)-, 

(b)  Is  not  obligated  Tor  the  support  of 
the  Personls);  and 

(c)  Would  not  be  living  in  the  unit 
except  *o  provide  the  necessary 
supportive  services. 

(See  \  813.1081  dl  ^r  treatment  of  a  Ijve- 

in  Aide's  income.] 

«         *         *        «         * 

Shared  housing.  A  housing  unit 
occupied  by  two  or  more  families, 
consisting  of  common  space  for  shared 
use  by  the  occupants  of  the  unit  and     " 
(except  in  the  case  of  a  shared  one- 
bedrcwm  unit)  separate  private  space  for 
each  assisted  Family.  Part  88Z,  Subpart 
C,  of  this  Chapter  contains  special 
pequireHieRH  For  Shared  Housing  in  the 
Sectien  6  Certificate  program. 

*  *  *  •  « 

Utility  ollovmnces.  !f  the  cost  of 
utilities  ^except  telephone)  and  other 
howsin^  services  for  an  assisted  anit  is 
not  induded  m  the  Contract  Rent  but  is 
the  responsibility  d  the  Family 
ocDBpying  the  uait.  an  amoisnt  etfoa!  to 
the  estimate  made  or  approved  by  HUD 
under  applicaMe  sections  of  these 
regulations  (see  24  CFR  ParU  880,  «81. 
882.  883,  884,  and  S»&]  of  the  monthly 
costo-of  a  reasoaabJe  coo&umptioo  of 
these  utilities  and  other  services  for  the 
unit  by  an  fjiergy -conservative 
household  of  ioodest  circumstances, 
con&ifiteal  with  the  requu^merats  of  a 
safe,  sanitary,  and  healthful  living 
environment.  In  ihe  case  of  Shared 
Housing,  the  amount  of  ihe  Utility 
Allowance  for  an  assisted  Family  is 
calculated  by  multiplying  the  Utility 
Allowance  for  the  entire  unit  by  the 
ratio  derived  by  dividing  Ihe  nomber  of 
bedrooms  in  the  assisted  Family's 
private  space  by  the  number  of 
bedrooms  in  the  «atiic  uiriL  (la  tiie  case 
of  an  assisted  individual  sharing  a  one- 


bedroom  unit  with  another  person,  the 
amount  of  the  Utility  Allowance  for  the 
assioted  iadividual  itVtiSbe  Utility 
Allowance  for  lhe«iitire  unit.^ 

Utility  reimbursement.  The  amount  if 
any,  by  whidi  the  Utility  AHowance 
exceeds  the  Faniiiy's  Total  Tenant 
Payment 
«        •        •        «        • 

5.  Section  1J13.108  Is  amended  by 
redesignating  paragraph  tdjp)  as  td)(4). 
and  by  addhig  a  new  paragraph  (dK3J. 
to  read  as  follows: 


§813.108 


(d)  *  *  * 

XS)  Income  of  a  Live-in  Aide,  as 
defmed  in  I  813.102:  and 


PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  HOUSING 

6.  The  authority  citation  for  Part  882 
continues  to  read  as  follows: 

Authoci^:  Sees.  Z.  5,  and  a  Uail«d  Slates 
Housing  Act  of  1937  (42  U.S.C  1437a.  1437c, 
1437Q;  sec.  7{d].  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

7.  The  Table  of  Contents  is  amended 
by  removing  the  title  "Subpart  C — 
[Reserved)"  and  inserting  the  following: 

Subpart  C— Shared  flouting  In  the 
Certificate  Program 

Sec. 

882.301  Applicability,  soopa.  and  purpose. 

882.302  Dermitions. 

882.305    Types  of  shared  tiousing  and 

appHcable  requirements. 
882.310    PHA  adintnistiatioB  of  shared 

housing. 
8S2.315    0«»pBiicy  of  «h«red  hovsing  unit. 
882.320     Initidl  conU-»ct  rent. 
882.32S    Csntnct  renJ  adtostments. 
882.33D    Tenant  rant  aiad  total  tsaaat 

payaieiU. 
882J35    Speciai  requireinents  for  related 

lease  shared  housing. 

8.  Section  882. WZ  is  amended  by 
removing  the  defmititjn  of  Unit;  and  by 
adding  ctefmitions  of  Common  Space, 
Occupancy  Standards,  Private  Space, 
Related  Lease  Shared  Housing,  and 
Shared  Housing,  and  revising  the 
definition  of  Contract  Rent,  to  read  as 
follows: 

§8«2.108    OefMUona. 


Common  space.  As  defined  in  Subpart 
C  of  this  Part. 


Contract  rent  As  defined  in  Part  813 
of  this  Chapter. 
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Ckxupaacy  standards.  Slandants  that 
the  PHA  establishes  for  determimi^  the 
number  of  bedrooms  for  Families  ai 
different  sizes  and  composition. 

***** 

Private  space.  As  defmed  in  Subpart 
C  of  this  Part 


Related  lease  shared  housing.  As 
defined  in  Subpart  C  of  this  Part. 

Shared  housing.  As  defined  in  Part 
813  of  this  Chapter. 


§882.106    (Amendedl 

9.  Id  the  definition  of  Resident 
Assistant  in  §  882.102,  the  reference  to 
"882.106(c) '  is  removed  and  "8a2.106(d)" 
substituted  in  its  place. 

10.  Paragraph  (b)  of  §  882.103  is 
revised  to  read  as  follows: 

§882.103    "Fln<lers-Keeper«"  poHcy. 

***** 

(b)  The  PHA  may  not.  either  in  the 
provision  of  assistance  to  any  Family  in 
finding  a  unit  or  by  any  other  action, 
directly  or  indirectly  reduce  any 
Family's  opportunity  to  choose  among 
the  available  units  in  the  housing 
market.  The  provisions  of  this  section 
apply  to  all  Certificate  holders,  except 
as  provided  in  §§  882.20g(a)(4)(ii)(B), 
882.209(a)t4K>ri)(B).  and  882.335(aK2)(i). 

*  *  •  •  « 

11.  Section  882.105  is  amended  by 
removing  the  word  "be"  in  paragraphs 
(b)  (2)  introductory  text  and  |3)  and. 
replacing  it  with  the  words  "the  Owner ": 
by  removing  the  word  ""his"'  in 
paragraph  (bU2Uii).  and  replacing  it  with 
"the  Owner's":  and  by  revising 
paragraph  (a)  to  read  as  follows: 

§  882.105    Housing  assistance  payments 
tot 


(a)  General.  Housing  Assistance 
Payments  mnst  be  paid  to  an  Owner  for 
the  unit  under  Lease  by  an  eligible 
Family,  in  accordance  with  the  Contract. 
The  PHA  will  pay  any  Utility 
Reimbursement  to  the  Family  as  an 
additional  Housing  Assistance  Payment. 
If  the  Family  and  the  utility  company 
consent.  Ihe  PHA  may  pay  the  IJtilfty 
Reimbursement  jointly  to  the  Family  and 
the  utility  comfpany,  or  directly  to  the 
utility  company. 

12.  Section  882.106  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e);  by  redesignating 
paragraphs  (c)42)  and  (gK3)  as 
paragraphs  (d)  (1)  and  (dM2). 
respectively;  by  adding  a  paragraph 
heading  for  paragraph  (d)  to  read 
"Independent  Group  Residences.";  by 


redesignating  paragraph  (c)  (4)  as 
paragraph  (c)(2):  by  revising  the  heading 
of  paragraph  (c)  to  read  "Congregate 
Housing.";  by  removing  the  last 
sentence  of  new  paragraph  (c)(2);  t^ 
adding  a  new  paragraph  (d)(3):  and  by 
adding  new  paragraphs  (f)  and  (g).  to 
read  as  follows: 

§882.106    Contract  rents. 

***** 

(d)  *  *  * 

(3)  In  determining  the  reasonableness 
of  the xents,  consideration  shall  be  given 
to  the  presence  or  absence  of  common 
(rather  than  private)  cooking,  dining  and 
sanitary  facilities,  and  to  the  provision 
of  special  amenities  or  of  maintenance 
or  management  services. 
***** 

(f)  Shared  Housing.  See  §  882.320. 

(g)  Other  services — exclusion  from 
Contract  Rent.  The  Contract  Rent  may 
not  include  the  cost  of  providing 
supportive  services,  housekeeping  or 
laundry  services,  furniture,  food,  or  the 
cost  of  serving  food. 

13.  Section  882.109  is  amended  by 
adding  a  new  paragraph  (g),  to  read  as 
follows; 

§  882.100    Housing  quaitty  standards. 

***** 

(q)  Shared  Housing.  {1)  Applicability 
of  housing  quality  standards  to  entire 
unit.  The  entire  unit  must  comply  with 
the  Performance  Requirements  and 
Acceptability  Criteria,  as  providedj'n 
paragraphs  (a)  and  fb)  of  this  section 
and  in  paragraphs  (d)  through  |1)  of  this 
section. 

(2)  Facilities  available  for  Family. 
The  facilities  available  for  the  use  of 
each  assisted  Family  in  Shared  Housmg 
under  the  Family's  Lease  most  include 
(whether  in  the  Family's  Private  Space 
or  in  the  Common  Space)  a  living  room, 
sanitary  facilities  in  accordance  with 
paragraph  (a),  and  food  preparation  and 
refuse  disposal  facilities  in  accordance 
with  paragraph  (b). 

(3)  Space  and  security. — li\ 
Inapplicability  of  paragraph  (c). 
Paragraph  (c)  of  this  section  does  not 
apply  to  Shared  Housing. 

(ii)  Performance  requirement.  The 
entire  unit  must  provide  adequate  space 
and  security  for  all  its  occupants 
(whether  assisted  or  unassisted).  The 
total  number  of  occupants  in  the  unit 
may  not  exceed  12  persons.  Each  unit 
must  contain  Private  Space  containing  - 
at  least  one  bedroom  for  each  assisted 
Family,  plus  Common  Space  for  shared 
use  by  the  occunpants  of  the  unit.  The 
Private  Space  for  each  assisted  Family 
must  contain  at  least  one  bedroom  for 
each  two  persons  in  the  Family.  (The 
two  preceding  sentences  do  not  apply  to 


the  case  of  two  individuals  sharing  a 
one-bedroom  unit.  However,  in  that 
situation,  no  other  persons  may  occupy 
the  unit)  Common  ^pace  must  be 
appropriate  for  shared  use  by  the 
occupants.  If  anymembers  of  the  Family 
are  physically  handicapped  (as  of  the 
time  of  lease  approval),  the  unit's 
Common  Space  and  the  Family's  Private 
Space  must  be  accessible  and  usable  by 
them, 

(iii)  Acceptability  criteria.  The  unit 
must  contain  a  living  room,  a  kitchen, 
bathroom(s).  and  bedroom(s].  Persons  of 
opposite  sex,  other  than  husband  and 
wife  or  very  young  children,  may  not  be 
required  to  occupy  the  same  bedroom. 
Exterior  doors  and  windows  accessible 
from  outside  the  unit  must  be  lockable. 

14.  Section  882.110  is  amended  by 
adding  a  new  paragraph  (g),  to  read  as 
follows: 

§  882. 110    Types  of  housing. 


(g]  (1)  Housing  assistance  may  not  be 
provided  on  behalf  of  a  housing  Owner. 
However,  assistance  may  be  provided 
on  behalf  of  a  member  of  a  cooperative. 

(2)  An  Owner  of  housing  assisted 
under  the  Section  8  Certificate  program 
may  not  be  an  occupant  of  an  assisted 
dwelling  unit  except  for  assistance  on 
behalf  of  a  member  of  a  cooperative  or 
as  provided  in  §  882.315(a)(2) 
(unassisted  occupancy  by  an  Owner  of 
Shared  Housing). 

15.  Section  882.116(k)  is  revised  to 
read  as  follows; 

§  882. 1 1 6    Responsibilities  of  ttw  PHA 

(k)  Payment  of  housing  assistance 
payments,  including  any  Utility 
Reimbursement. 

*        *        •        *        • , 

16.  Section  882.118  is  revised  by 
redesignating  paragraph  (a)(4)  as 
paragraph  (a)(5);  by  adding  after  the 
words  ""dwelling  unit"  in  paragraph 
(a)(5),  the  words  "(or,  in  the  case  of 
Shared  Housing,  the  portion  thereof)": 
and  by  adding  a  new  paragraph  (a)(4),  to 
read  as  follows: 

§882.118    Obligations  ol  the  Family. 

(a)  *  *  * 

(4)  In  Related  Lease  Shared  Housing, 
notify  fhe  Owner-and  PHA  when  one 
Family  learns  of  the  other  Family's 
vacancy  or  prospective  vacancy,  in 
accordance  with  \  882.335(c)(l)(i). 


§8t&,207    t Amended] 

17.  The  parenthetical  statement  in  the 
introductory  paragraph  of  §  882.207  is 
amended  by  adding  after  the  word 
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"families",  the  words  "and  assistance 
for  Shared  Housing,  if  applicable". 

18.  Section  882.209  is  amended  by 
revising  paragraph  (b)(2)  and  by  adding 
a  new  paragraph  (c)(9),  to  read  as 
follows: 

§  882.209    Selection  and  particlpatton. 

(b)*  •  * 

(2)  The  PHA  will  enter  on  the 
Certificate  the  smallest  number  of 
bedrooms  consistent  with  the  PHA's 
Occupancy  Standards.  The  Standards 
must  provide  for  the  minimum 
commitment  of  housing  assistance 
payments  while  avoiding  overcrowding, 
and  must  be  consistent  with  the 
applicable  housing  quality  standards. 
The  PHA  will  grant  exceptions  from  the 
standards,  if  it  determines  exceptions 
are  justified  by  the  relationship,  age. 
sex.  health,  or  handicap  of  Family 
membJers.  or  other  individual 
circumstances.  For  a  Family  renting  a 
unit  with  a  larger  or  smaller  number  of 
bedrooms  than  stated  on  the  Certificate, 
see  S  882.209(i). 

*  •  •  »  *  Ss 

(c)  *   *  * 

(9)  If  the  PHA  has  a  Shared  Housing 
program,  the  elements  of  the  program, 
including — 

(i)  Any  assistance  that  the  PHA  may 
provide  Families  in  finding  Shared 
Housing,  or  in  finding  Families  with 
which  a  unit  may  be  shared; 

(ii)  Information  about  the  effect  of 
departure  of  one  Family  on  the  other 
Family  in  Related  Lease  Shared 
Housing;  and 

(iii)  The  availability  of  another 
Certificate  under  §  §  882.209(m)  and 
882.335(a)(2)(ii).  if  the  Shared  Housing 
arrangement  terminates. 
*        •        *        •        • 

19.  A  new  Subpart  C  is  added,  to  read 
as  follows: 

Subpart  C— Sluired  Housing  in  tt>e 
Certificate  Program 

§  882.301    AppNcabUlty,  scop*,  and 
purpose. 

(a)  General.  (1)  This  Subpart  C 
contains  special  requirements  for 
Shared  Housing  in  the  Section  8 
Certificate  program.  In  Shared  Housing, 
an  assisted  Family  shares  a  housing  unit 
(such  as  a  house  or  an  apartment)  with 
the  other  resident  or  residents  of  the 
unit.  Shared  Housing  is  designed  to 
provide  additional  choices  in  living 
arrangements  for  assisted  Families.  This 
Subpart  gives  a  PHA  discretion  to 
determine  whether  to  include  Shared 
Housing  in  its  Certificate  program  and  to 
design  the  Shared  Housing  component 
to  meet  local  needs  and  circumstances. 
This  Subpart  provides  procedures  to  be 


followed  by  PHAs  that  choose  to  permit 
assistance  in  Shared  Housing,  and  by 
Owners  and  Families  that  participate  in 
these  arrangements. 

(2)  Subpart  C  implements  section  211 
of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983.  Pub.  L.  9ft-181.  as 
it  pertains  to  the  Section  8  Certificate 
program.  Section  211  amended  section  8 
of  the  United  States  Housing  Act  of 
1937.  by  requiring  HUD  to  permit 
assistance  in  shared  housing 
arrangements  in  the  Section  8  Existing 
Housing  and  Moderate  Rehabilitation 
programs  for  eligible  Elderly  Families. 
That  provision  also  directed  HUD  to 
issue  minimum  habitability  standards  to 
ensure  that  shared  housing  is  decent, 
safe,  and  sanitary,  taking  into  account 
the  special  circumstances  of  this  type  of 
housing.  As  a  matter  of  discretion.  HUD 
has  expanded  the  scope  of  Shared 
Housing  to  permit  all  eligible  Families, 
not  just  Elderly  Families,  to  participate 
in  Shared  Housing,  and  thus  benefit 
from  this  type  of  living  arrangement. 

(b)  Eligible  units.  Units  in  structures 
of  various  types  may  be  used  for  Shared 
Housing,  including  single  family  houses 
and  multifamily  buildings.  The  unit  must 
satisfy  the  housing  quality  standards  in 
§  882.109.  Manufactured  homes  for 
which  assistance  is  provided  under 
Subpart  F  are  not  eligible  for  Shared 
Housing. 

§  882.302    Definitions. 

In  addition  to  the  definitions  set  forth 
in  §§  812.2.  813.102  and  882.102,  the 
following  apply: 

Common  space.  Space  available  for 
use  by  the  assisted  Family(ie8)  and 
other  occupants  of  the  unit.  (See  the 
housing  quality  standards  in 
§  882.109(q).) 

Individual  lease  shared  housing.  The 
type  of  Shared  Housing  in  which  the 
PHA  enters  into  a  separate  HAP 
Contract  for  each  assisted  Family 
residing  in  a  Shared  Housing  unit. 

Private  space.  The  portion  of  the 
dwelling  unit  that  is  for  the  exclusive 
use  of  an  assisted  Family.  (See  the 
housing  quality  standards  in 
§  882.109(q].) 

Related  lease  shared  housing.  The 
type  of  Shared  Housing  in  which  the 
PHA  enters  into  a  single  HAP  Contract 
for  two  assisted  Families  residing  iaa 
Shared  Housing  unit. 

Shared  housing.  As  defined  in  Part 
813  of  this  chapter.  Shared  Housing  must 
meet  the  housing  quality  standards  in 
S  882.109(q). 

Sharing  family.  In  Related  Lease 
Shared  Housing,  one  of  the  two  Families 
assisted  under  the  HAP  Contract. 


§  882.30S    Types  of  shared  housing  and 
applicable  requirements. 

(a)  Shared  Housing  types.  There  are 
two  types  of  Shared  Housing  authorized 
under  this  Subpart  C:  Individual  Lease 
Shared  Housing  and  Related  Lease 
Shared  Housing.  Sections  882.310- 
882.330  govern  both  types  of  Shared 
Housing.  Section  882.335  contains 
special  requirements  for  Related  Lease 
Shared  Housing. 

(b)  Applicable  requirements.  Except 
as  modified  by  this  Subpart  C.  the 
requirements  of  Subpart  A  and  B  of  this 
Part  apply  to  Shared  Housing. 

§  882.3 1 0    PHA  administration  of  shared 
housing. 

(a)  PHA  election.  A  PHA  is  not 
required  to  permit  use  of  Shared 
Housing  in  its  Section  8  Certificate 
program.  If  the  PHA  decides  to  permit 
Shared  Housing,  it  may  elect  to  permit 
use  of  Individual  Lease  Shared  Housing 
or  Related  Lease  Shared  Housing,  or 
both.  At  any  time,  a  PHA  may  change  a 
decision  to  include  Shared  Housing  in 
its  program,  or  change  the  type(s)  of 
Shared  Housing  included  in  its  program. 
However,  the  PHA  must  continue  to 
administer,  in  accordance  with 
applicable  requirements,  any  Shared 
Housing  Contracts  that  it  has  executed. 

(b)  Administrative  plan.  (1)  If  the  PHA 
decides  to  permit  Shared  Housing  in  its 
program,  or  to  change  or  discontinue 
Shared  Housing,  it  must  submit  an 
amendment  to  its  administrative  plan 
for  HUD  approval. 

(2)  The  administrative  plan  must  state 
the  type(s)  of  Shared  Housing  Included 
in  the  PHA's  program  and  the  PHAs 
policies  for  operating  Shared  Housing. 
The  plan  may  contain  policies  providing 
for  special  treatment  in  the  issuance  and 
use  of  Certificates  to  facilitate,  in  the 
case  of  Related  Lease  Shared  Housing, 
the  initial  pairing  of  Families  for 
assistance  or  the  replacement  of  a 
Shared  Family  that  has  left  the  unit  (see 
§  882.335(a)).  The  plan  may  not  contain 
policies  providing  for  special  treatment 
in  the  issuance  and  use  of  Certificates  in 
Individual  Lease  Shared  Housing. 
Except  for  restrictions  on  the  initial  use 
of  Certificates  in  the  case  of  Related 
Lease  Shared  Housing  (see 
{  882.335(a)(2)(i),  the  plan  may  not  set 
aside  Certificates  for,  or  otherwise 
restrict  the  use  of  Certificates  to.  Shared 
Housing. 

(Information  collection  requirements 
contained  in  paragraph  (b)  of  this  section 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2502-0123.) 


§882^15   Occu^anyof asharedheoaino 

unIL 

(a)  Who  may  shore  a  antt  (1)  Persons 
who  aie  aot  assiated  under  the  Section  8 
Certificate  program  may  reside  in  a 
Shared  Housiog  amt. 

(2)  Except  for  a  ooe-bedroom  unit,  an 
Owner  of  a  Shared  Housing  unit  may 
reside  in  the  unit,  and  a  resident  0«vaer 
may  enter  into  a  Contract  with  the  PHA. 
However,  housing  assistance  may  not  be 
provided  on  behalf  of  the  Owner.  An 
assisted  person  may  not  be  related  to  a 
resident  Owner. 

(3)  One  or  more  Families  assisted 
under  Individual  Lease  Shared  Housing 
may  reside  in  a  Shared  Housing  unit  if 
the  unit  meets  the  housing  quality 
standards  contained  in  &882.1QB(q). 

(4)  Only  two  Families  may  be  assisted 
in  a  unit  under  Related  Lease  Shared 
Housing. 

(5)  A  PHA  may  not  execute  Contracts 
for  Individual  Lease  Shared  Housing 
and  for  Related  Lease  Shared  Housing 
with  respect  to  the  same  unit. 

(b)  Size  of  unit  and  Family  space.  (1) 
The  number  of  bedrooms  in  the  Private 
Space  of  an  assisted  Family  may  be  less 
than  the  number  stated  on  the  Family's 
Certificate.  However,  the  PHA  may  not 
approve  a  Lease  or  execute  a  Contract 
for  Shared  Housing  unless  the  unit,  and 
the  portion  of  the  unit  available  for  use 
by  the  assisted  Family  under  its  Lease, 
meet  the  housing  quality  standards 
under  §  882.109. 

(2)  Residents  of  the  unit  may  share  its 
Common  Space.  However,  persons  other 
than  members  of  the  assisted  Family 
may  not  use  the  Family's  Private  Space. 

(3)  The  PHA  must  issue  a  participant 
Family  a  new  Certificate,  assist  the 
Family  in  locating  another  unit,  and 
terminate  the  Contract  in  accordance 
with  its  terms,  if  the  portion  of  the  unit 
available  for  use  by  the  assisted  Family 
under  its  Lease,  is  not  Decent.  Safe,  and 
Sanitary  because  of  an  increase  in 
Family  size,  or  a  change  in  Family 
composition  after  PHA  approval  of  the 
Lease. 

(4)  The  PHA  must  issue  a  participant 
Family  a  new  Certificate,  assist  the 
Fanuly  in  locating  another  unit,  and 
terminate  the  Contract  in  accordance 
with  its  terms,  if  all  of  the  following 
apply: 

(i)  The  number  of  bedrooms  in  the 
Family's  Private  Space  is  larger  than 
appropriate  under  the  Occupancy 
Standards  in  effect  when  the  PHA 
approved  the  Lease  (or  the  current 
Occupancy  Standards,  if  higher).  (The 
PHA  must  notify  the  family  that 
exceptions  to  the  Occupancy  Standards 
may  be  granted  and  of  the 
circumstances  in  which  the  PHA  will 
grant  an  exception.); 


(ii)  The  current  Fair  Market  Rent  (or 
higher  rent  approved  by  the  PHA  in 
accordance  with  |  882.106fa)  (3)  or  (4)) 
for  a  unit  with  the  namber  of  bedrooms 
appropriate  for  the  Family  under  the 
Occupancy  Standards  in  effect  when  the 
PHA  approved  the  Lease  (or  the  current 
Occupancy  Standards,  if  higher),  is  less 
than  the  Family's  Gross  Rent;  and 

(iii)  An  acceptable  unit  is  found  that  is 
available  for  the  Family's  occupancy. 

(S)  Sections  882.20Q(i)  and  882.213  do 
not  apply  to  Shared  Housing. 

§882^20    InUial  oentract  rant 

(a)  General.  The  maximum  initial 
Cross  Rent  and  Contract  Rent  for 
Shared  Housing  will  be  determined  in 
accordance  wi^  §  882.106,  as  modified 
by  this  section. 

(b)  Fair  Market  Rent  limitation.  The 
PHA  applies  the  Fair  Market  Rent 
limitati(Hi  in  §  882.106(a).  by  not 
permitting  the  initial  Croes  Rent  for  a 
Fanuly  to  exceed  the  Pro  Rata  Portion  of 
the  published  Fair  Market  Rent  for  the 
entire  unit 

(c)  Rent  reasonableness  limitatioa. 
The  PHA  applies  the  rent 
reasonableness  limitation  in 

§  882.106(b).  by  taking  the  following 
actions  for  determining  rent  under  each 
Shared  Housing  Contract: 

(1)  Certifying  that  the  Contract  Rent 
for  a  Family  does  not  exceed  the  Pro 
Rata  Portion  of  a  reasonable  rent  for  the 
entire  unit,  as  determined  under  the 
standards  in  §  882.106(b)(lKi): 

(2)  Certifying  diat  the  Contract  Rent 
for  a  Family  does  not  exceed  rents 
currently  being  charged  by  the  Owner 
for  comparable  unassisted  units:  and 

(3)  Following  the  requirements  of 
§  §  882.106  (b)(2)  and  (bK3). 

(d)  Limit  on  each  Family's  Gross  Rent. 
In  addition  to  the  Fair  Market  Rent  and 
rent  reasonableness  limits  in  paragraphs 
(c)  and  (d)  of  this  section,  the  Gross 
Rent  for  each  assisted  Family  may  not 
exceed  the  current  Fair  Market  Rent  (or 
higher  rent  approved  by  the  PHA  in 
accordance  with  §  8&2.106(a)  (3)  or  (4)) 
for  a  unit  with  the  number  of  bedrooms 
stated  on  the  Family's  Certificate. 

(e)  Proration.  For  purposes  of  this 
section,  the  "Pro  Rata  Portion"  is 
calculated  by  multiplying  the  amounts 
specified  in  paragraphs  (b)  and  (c)  of 
this  section  by  a  ratio  derived  by 
dividing  the  number  of  bedrooms  in  the 
Private  Space  available  for  occupancy 
by  an  assisted  Fanuly  by  the  total 
number  of  bedrooms  in  the  unit.  For 
example,  for  an  assisted  Family  entitled 
to  occupy  three  bedrooms  of  a  five- 
bedroom  unit,  the  ratio  would  be  %.  In 
the  special  case  of  two  individuals 
sharing  a  one-bedroom  unit,  the  ratio  for 
the  assisted  Family  is  V^. 


SBSiaaS    Cenftadrsntadiuslmants. 

The  Contract  Rent  for  a  Family  will  be 
adjusted  in  accordance  with 
§  862.108(al.  using  the  annual 
adiustment  factor  for  the  rent  for  the 
entire  unit  The  adjustment  may  not 
result  in  an  adjusted  Contract  Rent 
under  a  Shared  Housing  Coatract  that 
exceeds  the  rent  reasons  bienesa  ' 

limitation  applied  in  accordance  with 
S  882.320(c)  at  the  time  of  adJBStment 

§  882.330    Tenant  rent  and  total  tenant 
payment 

The  Total  Tenant  Payment  and 
Tenant  Rent  for  each  Family  are 
determined  in  accordance  vwith  Part  813 
of  this  Chapter,  based  on  the  Family's 
Income. 

§  882.335    Special  requirements  for  related 
lease  shared  housing^ 

[a]  Administrative  plan.  (1)  In  the 
case  of  Related  Lease  Shared  Housing, 
the  administrative  plan  may  contain 
policies  providing  for  special  treatment 
in  the  issuance  and  use  of  Certificates  to 
facilitate  the  initial  pairing  of  Families 
for  assistance  or  the  replacement  of  a 
Sharing  Family  that  has  vacated  the 
unit. 

(2)  The  administrative  plan  may 
permit  a  Certificate-holder,  or  a  Sharing 
Famdy  that  is  seeking  to  replace  a 
Sharing  Family  that  has  vacated  the 
unit  to  locate  a  Family  with  which  to 
share  a  unit  from  among  applicants  on 
the  waiting  list  who  will  then  be  issued 
a  Certificate.  The  PHA  may  prescribe 
procedures  for  the  use  of  the  waiting  list 
for  this  purpose,  including  limits  on  the 
number  of  applicants  the  Family  may 
review  and  their  place  on  the  list 

(i)  The  PHA  must  require  an  applicant 
Family  that  is  issued  a  Certificate  on  the 
basis  of  its  willingness  to  share  a  unit 
with  a  particular  Family  to  use  the 
Certificate  for  occupancy  of  a  unit  with 
that  Family  under  a  Contract  for  Related 
Lease  Shared  i-iousittg.  Where  a 
Certificate  is  issued  to  a  Family  on  this 
basis,  the  restriction  contained  in 
§  882.209(a)(4)(iii){A)  (forbidding  a 
selection  preference  based  on  the 
identity  or  location  of  the  housing  that  is 
proposed  to  be  occupied  by  an 
applicant),  and  the  "Finders-Keepers" 
policy  under  §  882.103,  do  not  apply  to 
the  initial  use  of  the  Certificate. 
However,  if  the  Family  later  wants  to 
move  to  another  dwelling  unit  with 
continued  participation  in  the  PHA's 
program  (see  §  882.209(m)(l)).  $  882.103 
applies  and  the  Family  may  select  a 
dwelling  unit  in  any  urea  where  the 
PHA  is  not  legally  barred  from  entering 
into  Contracts. 
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(ii)  If  an  applicant  Family  is  intially 
issued  a  CertiHcate  on  the  basis  of  its 
willingness  to  share  a  unit  with  a  Family 
under  a  Contract  for  Related  Lease 
Shared  Housing,  the  PHA  may  not  issue 
a  new  Certificate  under  S  882.209(m)(l) 
to  the  Family  within  12  months  of 
issuance  of  the  initial  Certificate,  and 
the  PHA  must  return  the  Family  to  the 
waiting  list.  The  PHA  may.  at  its 
discretion,  deny  such  a  Family's  request 
for  a  new  Certificate  made  12  months  or 
later  after  the  issuance  of  the  initial 
Certificate,  and  return  the  Family  to  the 
waiting  list  as  an  applicant  for 
participation  in  the  program.  Under 
either  of  these  circumstances,  the 
position  on  the  waiting  list  to  which  the 
Family  is  to  be  returned,  is  the  place  the 
Family  would  have  had  if  it  had  not 
been  given  the  initial  Certificate. 

(b)  Procedure  to  Establish  Related 
Lease  Shared  Housing.  (1)  To  establish 
Related  Lease  Shared  Housing,  the  two 
Families  to  be  assisted  must  jointly 
request  PHA  approval  of  the  proposed 
Leases,  in  accordance  with 
§  882.209(eK2). 

(2)  The  request  for  PHA  approval  of 
the  Leases  must  specify  the  proposed 
initial  Contract  Rent  for  occupany  by 
each  Family.  The  PHA  may  not  approve 
the  Leases  or  enter  into  a  Contract  with 
the  Owner,  unless  the  proposed 
Contract  Rent  and  Gross  Rent  for  each 
Family  is  approvable  (see  \  882.320). 

(3)  The  PHA  may  not  approve  Leases 
for  Shared  Housing  unless  it  has  first 
inspected  the  unit  and  determined  that 
the  housing  complies  with  housing 
quality  standards  for  Shared  Housing, 
as  established  by  the  PHA  in 
accordance  with  §  882.109  (see 

§  882.209(h)). 

(4)  (i)  The  Leases  for  each  of  the 
Sharing  Families  must  be  approved  by 
the  PHA,  and  must  be  in  accordance 
with  the  requirements  of  §  882.209(j)(l) 
and  this  section.  The  PHA  may  specify 
provisions  (in  addition  to,  and 
consistent  with,  provisions  required  by 
HUD)  for  inclusion  in  Shared  Housing 
Leases. 

(ii)  The  Leases  must  provide  that  if    ■ 
one  Sharing  Family  vacates  the  unit  the 
remaining  Family  must  promptly  locate 
another  Family  that  wants  to  occupy  the 
unit  as  a  Sharing  Family  and  that  is 
acceptable  to  the  Owner.  Failure  to 
comply  with  this  requirement  constitutes 
a  serious  violation  of  the  Lease. 

(iii)  The  Lease  for  a  successor  Sharing 
Family  must  be  approved  by  the  PHA. 


and  must  be  in  accordance  with  the 
requirements  of  this  paragraph. 

(5)  After  the  PHA  approves  the  Leases 
for  the  initial  Sharing  Families  and 
copies  of  both  executed  Leases  have 
been  furnished  to  the  PHA,  the  PHA  will 
execute  a  single  Contract  for  the  two 
Families.  The  Contract  must  be  in  the 
form  that  HUD  prescribes  for  Related 
Lease  Shared  Housing.  (For  provisions 
on  approval  or  disapproval  of  Leases 
and  execution  of  required  documents, 
see  \%  882.209  (k)  and  (I).)  A  new 
Contract  will  not  be  entered  into  when  a 
successor  Sharing  Family  executes  a 
Lease. 

(6)  The  Contract  must  specify  the 
beginning  date  of  the  Contract  term,  and 
the  Leases  for  the  initial  Sharing 
Families  assisted  under  the  Contract 
will  both  begin  on  that  date. 

(c)  Vacancies.  (l)(i)  A  Sharing  Family 
must  immediately  notify  the  Owner  and 
the  PHA  when  it  learns  that  the  other 
Sharing  Family  plans  to  vacate,  or  has 
vacated,  the  unit. 

(ii)  The  Owner  must  immediately 
notify  the  PHA  upon  learning  that  a 
Sharing  Family  plans  to  vacate,  or  has 
vacated,  the  unit. 

(2)  If  one  of  the  Sharing  Families 
vacates  the  unit,  but  the  other  Family 
remains  in  occupancy,  the  following 
requirements  apply: 

(i)  If  the  remaining  Sharing  Family 
wants  to  continue  to  receive  assistance 
under  the  Contract,  it  must  try  to  find  a 
successor  Sharing  Family  acceptable  to 
the  Owner.  The  PHA  will  approve  the 
Lease  between  the  Owner  and  the 
successor  Sharing  Family,  in  accordance 
with  paragraph  (b)  of  this  section.  The 
PHA  may  not  approve  the  Lease  of  a 
successor  Sharing  Family,  unless  the 
remaining  Sharing  Family  agrees  to 
occupancy  by  the  successor  Family. 

(ii)  The  Contract  will  automatically 
terminate  at  the  end  of  the  calendar 
month  after  the  calendar  month  in  which 
the  Sharing  Family  vacated  the  unit, 
unless  the  Owner  and  a  successor 
Sharing  Family  execute  a  Lease 
approved  by  the  PHA  for  a  term 
beginning  not  later  than  the  first  day 
after  the  Contract  would  otherwise  have 
terminated. 

(iii)  If  there  is  a  successor  Sharing 
Family,  the  Contract  Rent  for  the 
^accessor  Sharing  Family  will  be  the 
same  as  the  Contract  Rent  that  would 
have  been  payable  for  the  Family  it  is 
replacing.  If  the  successor  Sharing 
Family  is  not  in  occupancy  for  a  full 
calendar  month  at  the  beginning  of  its 


occupancy,  the  Contract  Rent  for  the 
month  must  be  prorated  in  accordance 
with  HUD  requirements. 

(iv)  The  PHA  will  issue  the  remaining 
Sharing  Family  a  new  Certificate,  upon 
request,  in  accordance  with 
§  882.209(m)(l),  consistent  with 
paragraph  (a)(2)  of  this  section. 

(3)  If  a  Sharing  Family  vacates  the 
unit,  the  Owner  will  receive  the  housing 
assistance  payments  due  under  the 
Contract  for  the  Family  for  that  part  of 
the  month  in  which  the  Family  vacates 
the  unit  as  the  Family's  portion  of  the 
unit  is  vacant.  For  the  next  month,  if  the 
Family's  portion  of  the  unit  continues  to 
remain  vacant,  the  Owner  will  receive  a 
housing  assistance  payment  equal  to  80 
percent  of  the  Contract  Rent  for  the 
Family  that  vacated  the  unit.  However, 
if  the  Owner  collects  any  of  the  Family's 
share  of  the  rent  for  this  period,  the 
payment  must  be  reduced  to  an  amount 
which  when  added  to  the  Family's 
payment,  does  not  exceed  80  pecent  of 
the  Contract  Rent  for  the  Family.  Any 
excess  must  be  reimbursed  to  the  PHA, 

(d)  Termination  of  assistance  for 
Sharing  Family.  The  Contract  will 
terminate  if  the  PHA  terminates 
assistance  to  either  Sharing  Family  as 
provided  by  S  882.210,  including 
termination  for  failure  of  a  Sharing 
Family  to  submit  required  evidence  of 
citizenship  or  eligible  alien  status  in 
accordance  with  §  812.5.  The  PHA  must 
notify  the  Owner  of  Contract 
termination,  and  the  Contract  will 
terminate  at  the  end  of  the  calendar 
month  after  the  calendar  month  in  which 
the  PHA  gives  the  notice  to  the  Owner. 
The  PHA  will  issue  the  remaining 
Sharing  Family  another  Certificate  In 
accordance  with  i  882.209(m)(l). 
consistent  with  paragraph  (a)(2)  of  this 
section. 

(Information  collection  requirements 
contained  in  paragraph  (a)  of  this  section 
have  been  approved  by  the  OfTice  of 
Management  and  Budget  under  control 
number  2502-0123) 

S  862.605  [Am«fld«d) 

2a  In  8882.605(a).  the  words  "and  (d)" 
are  added  after  "882.106(c)". 

Dated:  )une  5. 1986. 
Silvio  |.  DeB«rtolotnei*. 

General  Deputy  Assistant  Secretary  for 

Housing-Deputy  Federal  Housing 

(Commissioner. 

(FR  Doc.  86-13126  Filed  6-10-66;  8:45  am) 
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Panama  Canal 
Commission 

35  CFR  Part  257 

Enforcement  of  Nondiscrimination  on  the 

Basis  of  Handicap  in  Commission 

Programs;  Notice  of  Proposed 

Rulemaking 
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PANAMA  CANAL  COMMISSION 


S5CFRPart2S7 

Enforcement  of  Nondiecrtminatlon  on 
ttte  Baeis  of  Handicep  In  Panama  Canal 
Commiaaion  Programs 

agency:  Panama  Canal  Commission. 
iicnow:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  regulation 
provides  for  the  enforcement  of  section 
504  of  the  Rehabilitation  Act  of  1973.  as 
amended,  which  prohibits 
discrimination  on  the  basis  of  handicap, 
as  it  applies  to  certain  programs  or 
activities  conducted  by  Panama  Canal 
Commission. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  October  9, 1986. 
Comments  should  refer  to  specific 
sections  in  the  regulation. 
ADDRESSES:  Comments  should  be  sent 
to  either  of  the  following  individuals: 
Mr.  Michael  Rhode,  Jr.,  Office  of  the 
Secretary,  Panama  Canal  Commission. 
Suite  550.  2000  L  Street  NW.. 
Washington.  DC  20036  (tel.  no.  202-634- 
6441  TDD)  or  Mr.  |ohn  L  Haines,  Jr.. 
General  Counsel,  Panama  Canal 
Commission.  APO  Miami  34011  (tel.  no. 
011-507-52-7511). 

Comments  received  will  be  available 
for  public  inspection  in  the  Office  of  the 
Secretary,  Suite  550.  2800  L  Street  NW.. 
Washington.  DC.  They  may  be  obtained 
at  the  above  address.  Copies  of  this 
notice  are  available  on  tape  Jor  those 
with  impaired  vision. 
FOR  FURTHER  tNFORMATKM  CONTACT: 
Mr.  Michael  Rhode.  Jr.,  Office  of  the 
Secretary.  Panama  Canal  Commission. 
Suite  556.  2000  L  Street  NW.. 
Washington.  DC.  20036  orltdr.  Joha  L. 
Haines.  Jr..  General  Counsel.  Panama 
Canal  Commission.  APO  Ufiami  34011. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  purpose  of  this  proposed  rule  is  to 
provide  for  the  enforcement  of  section 
504  of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  794),  as  it  applies  to 
certain  programs  and  activities 
conducted  by  Panama  Canal 
Commission.  As  amended  by  the 
Rehabilitation.  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978  (Sec.  119,  Pub.  L. 
95-602.  92  Stat.  2982),  section  504  of  the 
Rehabilitation  Act  of  1973  states  that: 

No  otherwise  qualified  handicapped 
individual  in  the  United  States.  .  .  .  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in.  be  denied  the 
benents  of.  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 


Federal  fimnciai  saaistance  or  und«r«njr 
^•ggram  or  adivitir  conducted  by  aqy 
IxecuHve  agency  or  by  the  United  Statas 
Postal  Service.  The  head  of  each  suok  aaency 
shall  promulgate  such  regulations  asnay  l>e 
necessary  to  carry  out  the  amendmeBts  to 
this  section  made  by  the  Rehabilitation. 
Comprehensive  Services,  the  DeveiapmanUl 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  b«  submiAad  to 
appropriate  authorizing  committees  flff  the 
Congress,  and  such  regulation  may  Idte 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  isao 
submitted  to  such  committees. 

The  substantive  nondiscrimination 
obligations  of  the  agency,  as  set  iorfli  n 
the  proposed  rule,  are  identical,  for  the 
most  part,  to  those  established  by 
Federal  regulations  for  programs  or 
activities  receiving  Federal  financial 
assistance.  See  28  CFR  Part  41  (section 
504  coordination  regulation  for  fiederaily 
assisted  programs).  This  general 
equivalence  is  in  accord  with  the 
intention  expressed  by  supporters  «f  the 
1978  amendment  during  debate  on  the 
floor  of  the  House  of  Representatives 
that  the  Federal  Government  shoidd 
have  the  same  obligations  under  section 
504  as  recipients  of  Federal  financial 
assistance.  124  Cong.  Rec.  13,901  (1976J 
(remarks  of  Rep.  Jeffords);  124  Goqf. 
Rec.  E2668,  E2670  (daily  ed.  May  17. 
1978)  (remarks  of  Rep.  Jeffords):  124 
Cong.  Rec.  13,897  (remarks  of  Rep. 
Brademas);  124  Cong.  Rec.  at  38.S2 
(remarks  oif  Rep.  Sarasin). 

This  regulation  is  based  on  a 
prototype  prepared  by  the  Department 
of  Justice  under  Executive  Order  12250 
(45  FR  72995,  3  CFR,  1980  Comp.,  p.  298), 
and  has  been  reviewed  by  the 
Departmerrt  of  Justice.  This  regtdafitm 
has  also  been  reviewed  by  the  Equal 
Employment  Opportunity  Commission 
ancter  Execalive  Order  12067  (43  FR 
28967.  3  CFR,  lfl78  Comp..  p.  206). 

This  regulation  is  not  a  major  rtie 
within  the  meaning  of  Executive  Order 
12291  (46  FR  13193,  3  CFR,  1981  Comp., 
p.  127)  and,  therefore,  a  regulatory 
impact  analysis  has  not  been  prepared. 

This  regulation  does  not  hpve  an 
impact  on  small  entities  and  is  net 
therefore,  subject  to  the  Regulatory 
Flexiblity  Act  (5  U.S.C.  601-612). 


Section-by-Section  Analysis 
Section  257.101    Purpose. 

Section  257.101  states  the  purpose  of 
the  proposed  rule,  which  is  to  effectuate 
section  119  of  the  Rehabilitation. 
Comprehensive  Services,  and 
Development  Disabilities  Amendmetrts 
of  1978,  which  amended  section  04  of 
the  Rehabilitation  Act  of  1973,  to 
prohibit  discrimination  on  the  baais  el 
handicap  in  programs  or  activities 


fioaducted  by  Executive  agencies  or  the 
Halted  States  Postal  Service. 

Section  257.102    Application. 

The  proposed  regulation  applies  to  all 
pre^rams  or  activities  conducted  by  the 
iigency  except  for  programs  or  activities 
conducted  outside  the  United  States 
-which  do  not  involve  handicapped 
persons  in  the  United  States. 

Section  257.103    Definitions. 

"Agency."  For  purposes  of  this 
rogulation  "agency"  means  the  Panama 
Canal  Commission. 

"Assistant  Attorney  General." 
-Assiatont  Attorney  General"  refers  to 
the  Assistant  Attorney  General.  Civil 
Rights  Division.  United  States 
Department  of  Justice. 

"Auxiliary  aids."  "Auxiliary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  equal 
opportunity  to  participate  in  and  enjoy 
the  benefits  of  the  agency's  programs  or 
activities.  The  definition  provides 
examples  of  commonly  used  auxiliary 
aids.  Although  auxiliary  aids  are 
required  explicity  only  by 
j  257.160(a)(1),  they  may  also  be 
necessary  to  meet  other  requirements  of 
the  regulation. 

"Complete  complaint."  The  definition 
of  "complete  complaint"  enables  the 
agency  to  determine  the  beginning  of  its 
obligatioB  to  investigate  a  complaint. 
See  \  2S7.170(d). 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs,  28  CFR  41.3(f).  except 
ihat  the  phrase  "or  interest  in  such 
property"  has  been  deleted  and  the 
phrase  "rolling  stock  or  other 
fonveyances"  has  been  added.  The 
phrase,  "or  interest  in  such  property,"  is 
ddeted,  because  the  term  "facility"  as 
•used  in  this  regulation,  refers  to 
fltroctures  and  not  to  intanglible 
property  rights.  It  should,  however,  be 
noted  that  the  regulation  applies  to  all 
programs  and  activities  conducted  by 
flie  agency  involving  handicapped 
persons  ia  the  United  States,  regardless 
of  whether  the  facility  in  which  they  are 
coaducted  is  owned,  leased,  or  used  on 
some  other  basis  by  the  agency.  The 
term  "facility"  is  used  in  5§  257.149. 
257.150  and  257.170(f). 

"Handicapped  person."  The  definition 
of  handicapped  person"  is  identical  to 
the  definition  appearing  in  the  section 
594  coordination  regulation  for  federally 
assisted  programs.  28  CFR  41.31. 

"Qualified  handicapped  person."  The 
definition  of  "qualified  handicapped 
pereon"  is  a  revised  version  of  the 


definition  appearing  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  28  CFR  41.32. 

Paragraph  (1)  deviates  from  existing 
regulations  for  federally  assisted 
programs  because  of  intervening  court 
decisions.  It  defines  "qualified 
handicapped  person"  with  regard  to  any 
program  under  which  a  person  is 
required  to  perform  services  or  to 
achieve  a  level  of  accomplishment.  In 
such  programs  a  qualified  handicapped 
person  is  one  who  can  achieve  the 
purpose  of  the  program  without 
modifications  in  the  program  that  would 
result  in  a  fundamental  alteration  in  its 
nature.  This  definition  reflects  the 
decision  of  the  Supreme  Court  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979).  In  that  case, 
the  Court  ruled  that  a  hearing-impaired 
applicant  to  a  nursing  school  was  not  a 
"qualified  handicapped  person"  because 
her  hearing  impairment  would  prevent 
her  from  participating  in  the  clinical 
training  portion  of  the  program.  The 
Court  found  that,  if  the  program  were 
modified  so  as  to  enable  the  respondent 
to  participate  (by  exempting  her  from 
the  clinical  training  requirements),  "she 
would  not  receive  even  a  rough 
equivalent  of  the  training  a  nursing 
program  normally  gives."  Id.  at  410.  It 
also  found  that  "the  purpose  of  [the] 
program  was  to  train  persons  who  could 
serve  the  nursing  profession  in  all 
customary  ways,"  id.  at  413,  and  that  the 
respondent  would  be  unable,  because  of 
her  hearing  impairment,  to  perform  some 
functions  expected  of  a  registered  nurse. 
It  therefore  concluded  that  the  school 
was  not  required  by  section  504  to  make 
such  modifications  that  would  result  in 
"a  fundamental  alteration  in  the  nature 
of  the  program."  Id.  at  410. 

We  have  incorporated  the  Court's 
language  in  the  definition  of  "qualified 
handicapped  person"  in  order  to  make 
clear  that  such  a  person  must  be  able  to 
participate  in  the  program  offered  by  the 
agency.  The  agency  is  required  to  make 
modifications  in  order  to  enable  a 
handicapped  applicant  to  participate, 
but  is  not  required  to  offer  a  program  of 
a  fundamentally  different  nature.  The 
test  is  whether,  with  appropriate 
modifications,  the  applicant  can  achieve 
the  purpose  of  the  program  offered:  not 
whether  the  applicant  could  benefit  or 
obtain  results  from  some  other  program 
that  the  agency  does  not  offer.  Although 
the  revised  definition  allows  exclusion 
of  some  handicapped  people  from  some 
programs,  it  requires  that  a  handicapped 
person  who  is  capable  of  achieving  the 
purpose  of  the  program  must  be 
accommodatedi  provided  that  the 


modifications  do  not  fundamentally 
alter  the  nature  of  the  program. 

The  agency  has  the  burden  of 
demonstrating  that  a  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alteration,  the  agency 
must  follow  the  procedures  established 
in  §  257.150(a)  and  S  257.160(d),  which 
are  discussed  below,  for  demonstrating 
that  an  actiion  would  result  in  undue 
financial  and  administrative  burdens. 
That  is,  the  decision  must  be  made  by 
the  agency  head  in  writing  after 
consideration  of  all  resources  available 
for  the  program  or  activity  and  must  be 
accompanied  by  an  explanation  of  the 
reasons  for  the  decision.  If  the  agency 
head  determines  that  an  action  would 
result  in  a  fundamental  alteration,  the 
agency  must  consider  options  that 
would  enable  the  handicapped  person  to 
achieve  the  purpose  of  the  program  but 
would  not  result  in  such  an  alteration. 

"Qualified  handicapped  person"  is 
defined  for  purposes  of  employment  in 
29  CFR  1613.702(f),  which  is  made 
applicable  to  this  part  by  §  257.140(2)  of 
this  rule. 

For  programs  or  activities  that  do  not 
fall  under  the  first  two  paragraphs, 
paragraph  (3)  adopts  the  existing 
definition  of  "qualified  handicapped 
person"  with  respect  to  services  in  the 
coordination  regulation  for  programs 
receiving  Federal  financial  assistance. 
28  CFR  41.32(b).  Under  this  definition,  a 
qualified  handicapped  person  is  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  for 
participation  in  the  program  or  activity. 

"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the  agency 
and  not  to  programs  or  activities  to 
which  it  provides  Federal  financial 
assistance. 

Section  257. 1 10    Self-evaluation. 

The  agency  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  504  within  one  year  of  the 
effective  date  of  this  regulation.  This 
process  shall  include  consultation  with 
interested  persons,  including 
consultation  with  handicapped  persons 
or  organizations  representing 
handicapped  persons.  The  self- 
evaluation  requirement  is  present  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance. 
28  CFR  41.5(b)(2).  Experience  has 
demonstrated  the  self-evaluation 
process  to  be  a  valuable  means  of 
establishing  a  working  relationship  with 


handicapped  persons  that  promotes 
both  effective  and  efficient 
implementation  of  section  504. 

Section  257.111    Notice. 

Section  257.111  requires  the  agency  to 
disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  Interested 
persons  to  apprise  them  of  rights  and 
protections  a^orded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  include,  for  example, 
the  publication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  agency's  programs  and 
activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

Section  257. 130    General  prohibitions 
against  discrimination. 

Section  257.130  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance.  28  CFR  41.51. 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 
§  257.130  establish  the  general  principles 
for  analyzing  whether  any  particular 
action  of  the  agency  violates  this 
mandate.  These  principles  serve  as  the 
analytical  foundation  for  the  remaining 
sections  of  the  regulation.  Whenever  the 
agency  has  violated  a  provision  in  any 
of  the  subsequent  sections,  it  has  also 
violated  one  of  the  general  prohibitions 
found  in  S  257.130.  When  there  is  no 
applicable  subsequent  provision,  the 
general  prohibitions  stated  in  this 
section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  handicapped 
persons.  The  agency  may  not  refuse  to 
provide  a  handicapped  pefson  with  an 
equal  opportunity  to  participate  in  or 
benefit  from  its  program  simply  because 
the  person  is  handicapped.  Such 
blatantly  exclusionary  practices  often 
result  from  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  (e.g., 
epileptics,  hearing-impaired  persons, 
persons  with  heart  ailments)  from 
participation  in  programs  or  activities 
without  regard  to  an  individual's  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essential  eligibility  requirements  for 
participation  in  the  activity  in  question. 
The  Department  of  Justice  has  said,  for 
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exampde.  in  the  prototype  ragulatknw 
that  it  would  be  :permi«BiUe  %o  exclude 
without  an  iadMduai  «v«i«ati*fi  «H 
persons  who  are  blind  >b  both  eyes  from 
eligibility  for  a  license  to  operate  a 
comraerciad  vehicte  in  interstste 
commBrae;  but  it  may  not  be  fwmisaible 
to  disqualifjr  automsdicali^  aU  those 
who  are  fathtd  in  iust  one  «;«. 

Section  504.  ho%vever.  imjiiikiits  more 
than  pist  Am  most  sbviiom  denialB  of 
equal  teeitment  It  is  aot  eiumgh  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  wfaich  fbe 
program  is  conducted  are  inaccessible. 
Paragrapii  fbKlH"i).  thwefore.  reqoires 
that  the  opportunity  to  participate  or 
benefit  afforded  lo  a  handicapped 
person  be  as  effective  as  that  afforded 
to  others.  The  later  sections  on  program 
accessibility  (H  257.14a  2S7-t5e  and 
257.151  and  communications  (5  257.160) 
are  specific  applications  of  this 
principle. 

Deflate  Ihe  mandate  of  paragraph  |dj 
that  the  agency  administer  its  iirogranis 
and  activities  in  the  moat  integrated 
setting  appropriate  to  the  needt'oi 
qualified  handicap^d  persons, 
paragraph  (b)(l)(iv).  in  conjunction  with 
paragraph  (d).  permits  the  agency  to 
develop  separate  or  diflerent  aids, 
benefits,  or  services  when  necessary  to 
provide  handicapped  persons  with  an 
equal  opportunity  to  participate  in  or 
benefit  from  the  agency's  programs  or 
activities.  Parqgcaph  (bMllOv)  pwroits 
different  or  separate  aids,  benefits,  or 
services  to  be  provided  to  handicapped 
persons  only  when  necessary  to  ensure 
that  the  aids,  benefits,  or  services  are  as 
effective  as  those  provided  to  others. 
Even  when  separate  or  different  aids, 
benefits  or  services  would  be  more 
effective,  paragraph  (b)(2)  provides  that 
a  qualified  handicapped  person  still  has 
the  right  to  choose  to  participate  in  die 
program  that  is  not  designed  to 
accommodate  handicapped  persons. 

Paragraph  (b)(l}(v)  prohibits  the 
agency  from  limiting  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
any  aid,  benefit,  or  service. 

Paragraph  (b)(3)  prohibits  the  agency 
from  utihzing  criteria  or  methods  of 
administration  that  deny  handicapped 
persons  access  1©  the  agency's  programs 
or  activities.  The  phrase  "criteria  or 
methods  Oi  administration*'  refers  to 
official  written  agency  policies  and  the 
actual  practices  of  the  .agency.  T^m 
paragraph  prohibits  both  blatantly 
exclusionary  policies  or  practices  and 
nonessential  pelioes  and  practices  that 
are  neutral  on  their  face,  but  deny 
handicapped  persons  an  effective 
opportunity  to  participate. 


Paragraph  (b)(4)  specifically  applies 
the  prohibition  enuncirfted  in 
S  257.13O(b')(30  to  the  process  of  selecting 
sites  for  con«tmcHo»  of  new  faciltties  xrr 
existing  facilities  to  be  used  by  fhe 
agency.  Paragraph  (b)(4)  does  not  apply 
to  coTtstTOction  of  additional  buildings  at 
an  existing  site. 

Paragraph  (bJfS)  profhfbJts  <he  agency, 
in  the  selection  of  procurement 
confractors,  from  using  criteria  that 
subject  qualified  handicapped  persons 
to  discrimination  on  the  basis  of 
handicap. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  order  A«t  ere  designed  to 
benefit  only  handicapped  persons  or  a 
given  class  of  handicapped  persons  may 
be  limited  to  those  handicapped 
persons. 

Section  257.140    Employment 

Section  257.140  prohibite  - 
discrimination  on  the  basis  of  handicap 
in  eniplo3mient.  tkiurts  have  held  that 
section  504,  as  amended  in  1978,  covers 
the  employment  practices  of  Executive 
agencies.  Gardner  v.  Marrris,  752  F.2d 
1271, 1277  (8th  Cir.  1985);  Smith  v.  U.S. 
Postal  Service,  742  F.2d  257,  259-260  (6th 
Cir.  1984);  Prewittv.  U.S.  Postal  Service, 
662  F.2d  292,  302-304  {5th  Cir.  1981). 
Contra  McGuimtess  v.  ILS.  Postal 
Service.  752  F.2d  418,  413-414  (9th  Cir. 
1985).  i- 

Courts  uniformly  have  held  that  in 
order  to  give  effect  to  section  501  of  the 
Rehabilitation  Act,  which  covers 
Federal  employment,  the  administrative 
procedures  of  section  501  mu^  be 
followed  in  processing  complaints  of 
employment  discrimination  under 
section  504.  Smith.  742  F.2d  at  262. 
Prewitt,  662  F.2d  at  304. 

Accordingly,  5  257.140  (Employment) 
of  this  rule  adopts  the  definitions, 
requirements,  and  procedures  off  section 
501  as  established  in  regulations  of  the 
E(}ual  Employment  Opportunity 
Commission  (EEOC)  at  29  CFR  Part 
1613.  (It  should  be  noted,  however,  that 
section  501  and  29  CFR  Part  1613  apply 
not  only  to  handicapped  persons  in  the 
United  States  but  also  to  the 
employment  of  U.S.  citizens  outside  the 
United  States.)  In  addition  to  this 
section,  §  257.170(b)  of  this  regulation 
specifies  that  the  agency  will  use  the 
existing  EEOC  procedures  to  resolve 
allegations  of  employment 
discrimination.  ResponsfWhty  for 
coordinating  enforcement  KjfFederd 
laws  prohibiting  discrimination  in 
employment  is  essigned  1o  the  EEOC  by 
Executive  Order  12067  (43  FR  38967, 3 
CFR.  1978  Comp..  p.  a0&).  tJnder  this 
authority.  theHSOCestabfishes 
govemrnent-wide  standards  on 


nondiscrimination  in  emi^loymeirt  on  "the 
basis  of  handicap. 

Section  257. 149    Program  aoce&sihility: 
Discrimination  Prohibited. 

Section  257.149  states  the  general 
nondiscrimination  principles  underlying 
the  program  acoessibility  requirements 
of  §§257.150  and  257.151. 

Section  257.150    Program  accBSsihility: 
Existing  facilitisB. 

This  regulation  adopts  the  program 
accessibility  concept  found  in  i^e 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.56  through  41.58),  with 
certain  modifications.  Thus,  §  257J50 
requires  that  the  agency's  program  or 
activity,  when  viewed  in  its  entirety,  be 
readily  accessible  to  and  usable  by 
handicapped  persons.  The  regulation 
also  makes  clear  that  the  agency  is  not 
required  to  make  each  of  its  existing 
facilities  accessible  [5257.150(a)(l>j. 
However.  §  257.150.  unlike  28  CFR  41.56 
and  41.57.  places  explicit  limits  on  the 
agency's  obligation  to  ensure  program 
accessibility  (§  257.150(a)(2),  (aM3)). 
Paragraph  (a)(2,)  generally  codifies 
case  law  that  defines  the  scope  of  the 
agency's  obligation  to  ensure  program 
accessibility.  This  paragraph  provides 
that  in  meeting  the  program  accessibility 
requirement  the  agency  is  not  required 
to  take  any  action  that  would  result  in  a 
fundamental  alteration  dn  the  nature  of 
its  program  or  activity  or  in  undue 
financial  and  administrative  burdens.  A 
similar  limitation  is  provided  in 
§  257.160(d).  This  provision  is  based  on 
the  Supreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  |197a),  that  section 
504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Courfs  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis. 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  onl^  one  of 
the  two  undue  burdens  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See  also,  Dopico  v.  Goldschmidt,  687 
F.2d  644  (2d  Cir.  1982);  American  Public 
Transit  Association  v.  Lewis,  655  F.2d 
1272  (D-CCir.  1981)  (cited  as  APTA).  In 
APTA  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  applied  the  Davis  language  and 
invahdated  the  section  504  regulations 
of  the  Deparhnerrt  of  Transportation. 
The  court  in  APTA  noted  "that  at  some 


point  a  transit  system's  refusal  to  take 
modest,  affirmative  steps  to 
accommodate  handicapped  persons 
might  well  violate  section  504.  But 
DOT'S  rules  do  not  mandate  only 
modest  expenditures.  The  regulations  ' 
require  extensive  modifications  of 
existing  systems  and  impose  extremely 
heavy  financial  burdens  on  local  transit 
authorities.';  655  F.2d  at  127& 

The  inclusion  of  paragraph  (aX3)  is  an 
effort  to  conform  the  agency's  regulation 
implementing  section  504  to  the  Supreme 
Court's  interpretation  of  the  statute  in 
Davis  as  well  as  to  the  decisions  of 
lower  courts  following  the  Davis 
opinion.  This  paragraph  acknowledges, 
in  light  of  recent  case  law,  that  in  some 
situations,  certain  accominodations  for  a 
handicapped  person  may  so  alter  an 
agency's  program  or  activity,  or  entail 
such  extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
discriminatory.  The  failure  to  include 
such  a  provision  could  lead  to  judicial 
invalidation  of  the  regulation  or  reversal 
of  a  particular  enforcement  action  taken 
pursuant  lo  the  regulation. 

This  paragraph,  however,  does  not 
establish  an  absolute  defense;  it  does 
not  relieve  the  agency  of  all  obligations 
to  handicapped  persons.  Although  the 
agency  is  not  required  to  take  actions 
that  would  result  in  a  fundamental 
alteration  in  the  nature  of  a  program  or 
activity  or  in  undue  financial  and 
administrative  burdens,  it  nevertheless   ■ 
must  take  any  other  steps  necessary  to 
ensure  that  handicapped  persons 
receive  the  benefits  and  services  of  the 
federally  conducted  program  or  activity. 

In  determining  under  i  257.150 
whether  the  financial  and 
administrative  burdens  on  the  agency 
are  undue,  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  should  be  considered.  The 
burden  of  proving  that  compliance  with 
section  257.150(a)  would  fundamentally 
alter  the  nature  of  a  program  or  activity 
or  would  result  in  undue  financial  and 
administrative  burden  rests  with  the 
agency.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  It  is  our  view 
that  compliance  with  §  257.150  would  in 
most  cases  not  result  in  undue  financial 
and  administrative  burdens  on  the 
agency.  Any  person  who  believes  that 
he  or  she  or  any  specific  class  of 
persons  has  been  injured  by  the  agency 
head's  decision  or  failure  to  make  a 
decision  may  file  a  complaint  under  the 


compliance  procedures  established  in 
S  257.17a 

Paragraph  (b)(1)  sets  forth  a  number 
of  means  by  which  program 
accessibility  may  be  achieved,  including 
redesign  of  equipment,  reassignment  of 
services  to  accessible  buildings,  and 
provision  of  aides.  In  choosing  among 
methods,  the  agency  shall  give  priority 
consideration  to  those  that  will  be 
consistent  with  provision  of  services  in 
the  most  integrated  setting  appropriate 
to  the  needs  of  handicapped  persons. 
Structural  changes  in  existing  facilities 
are  required  only  when  there  is  no  other 
feasible  way  to  make  the  agency's 
program  accessible.  The  agetM:y  may 
comply  with  the  program  accessibility 
requirement  by  delivering  services  at 
alternate  accessible  sites  or  making 
home  visits  as  appropriate. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b).  the  a'gency  must 
make  any  necessary  structural  changes 
in  facilities  as  soon  as  practicable,  but 
in  no  event  later  than  three  years  after 
the  effective  date  of  this  regulation. 
Where  structural  modifications  are 
required,  a  transition  plan  shall  be 
developed  within  six  months  of  the 
effective  date  of  this  regulation.  Aside 
from  structural  changes,  all  other 
necessary  steps  to  achieve  comphance 
shall  be  taken  within  sixty  days. 

Section  257.151    Program  accessibility: 
New  construction  and  alterations. 

Overlapping  coverage  exists  with 
respect  to  new  construction  under 
section  504.  section  502  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  792),  and  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157).  Section  257.151 
provides  that  those  buildings  that  are 
constructed  or  altered  by,  on  behalf  of. 
or  for  the  use  of  the  agency  shall  be 
designed,  constructed,  or  altered  to  be 
readily  accessible  to  and  usable  by 
handicapped  persons  in  accordance 
with  41  CFR  101-19.600  through  101- 
19.607.  This  standard  was  promulgated 
pursuant  to  the  Architectural  Barriers 
Act  of  1968.  as  amended  (42  U.S.C.  4151- 
4157).  We  believe  (hat  it  is  appropriate 
to  adopt  the  existing  Architectural 
Barriers  Act  standard  for  section  504 
compliance  because  new  and  ahered 
buildings  subject  to  this  regulation  are 
also  subject  to  the  Architectural  Barriers 
Act  and  because  adoption  of  the 
standard  will  avoid  duplicative  and 
possibly  inconsistent  standards. 

Existing  buildings  leased  by  the 
agency  after  the  effective  date  of  this 
regulation  are  not  required  lo  meet  the 


new  construction  standard.  They  are 
subject,  however,  to  the  requirements  of 
§  2S7.150. 

Section  257.160    Communications. 

Section  257.160  requires  die  agency  to 
take  appropriate  steps  to  ensure 
effective  communication  with  personnel 
of  other  Federal  entities,  applicants, 
participants,  and  members  of  the  puMia 
These  steps  shall  include  procedures  for 
determining  wdien  auxiliary  aids  are 
necessary  under  |  257.160(8)(1)  to  afford 
a  handicapped  person  an  equal 
opportunity  to  participate  in.  and  enjoy 
the  benefits  of  the  agency's  program  or 
activity.  They  shall  also  include  an 
opportunity  for  handicapped  persons  to 
request  the  auxiliary  aids  of  their 
choice.  This  express  choice  shall  be 
given  primary  consideration  by  the 
agency  (5  257.160(a)(l)(i)).  The  agency 
shall  honor  the  choice  unless  it  can 
demonstrate  that  another  effective    • 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 
required  under  |  257.160(d).  That 
paragraph  limits  the  obligation  of  the 
agency  to  ensure  effective 
commimication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it.  (See  discussion  above,  of 
S  257.150(a)(3).)  Unless  not  required  by 
S  257.160(d).  the  agency  shall  provide 
auxiliary  aids  at  no  cost  to  the 
handicapped  person. 

In  determining  whether  financial  and 
administrative  burdens  of  compHance 
with  9  257.160  are  undue,  all  agency 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity  should  be 
considered.  The  burden  of  proving  that 
compliance  with  §  257.160  would 
fundamentally  alter  the  nature  of  a 
program  or  activity  or  would  result  in 
undue  fmancial  and  administrative 
burdens  rests  with  the  agency.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conchision. 
It  is  our  view  that  compliance  with 
§  257.160  would  in  most  cases  iM>t  result 
in  undue  financial  and  administrative 
burdens  on  the  agency.  Any  person  who 
believes  that  he  or  she  or  any  specific 
class  of  persons  has  been  injured  by  the 
agency  head's  decision  or  failure  to 
make  a  decision  may  file  a  complaint 
under  the  compliance  procedures 
established  in  §  257.170. 

In  fome  circumstances,  a  notepad  and 
written  materials  may  be  sufficient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circuastanees,  kowever,  they  may  not 
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be,  particularly  when  the  information 
being  conununicated  is  complex  or 
exchanged  for  a  lengthy  period  of  time 
(e.g..  a  meeting)  or  where  the  hearing- 
impaired  applicant  or  participant  is  not 
slcilled  in  spoken  or  written  language. 
Then,  a  sign  language  interpreter  may  be 
appropriate.  For  vision-impaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 
general,  the  agency  intends  to  make 
clear  to  the  public  (1)  the 
communications  services  it  offers  to 
afford  handicapped  persons  an  equal 
opportunity  to  participate  in  or  benefit 
from  its  programs  or  activities.  (2)  the 
opportunity  to  request  a  particular  mode 
of  conmiunication,  and  (3)  the  agency's 
preferences  regarding  auxiliary  aids  if  it 
can  demonstrate  that  several  different 
modes  are  effective. 

The  agency  shall  ensure  effective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  hearings  conducted  by  the  agency. 
Auxiliary  aids  must  be  afforded  where 
necessary  to  ensure  effective 
communication  at  the  proceedings.  If 
sign  language  interpreters  are  necessary, 
the  agency  may  require  that  it  be  given 
reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter.  Moreover,  the  agency  need 
not  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 
nature  [5  257.160(a)(l)(ii)l.  For  example, 
the  agency  need  not  provide  eye  glasses 
or  hearing  aids  to  applicants  or 
participants  in  its  programs.  Similarly, 
the  regulation  does  not  require  the 
agency  to  provide  wheelchairs  to 
persons  with  mobility  impairments. 

Paragraph  (b)  requires  the  agency  to 
provide  information  to  handicapped 
persons  concerning  accessible  services, 
activities,  and  facilities.  Paragraph  (c) 
requires  the  agency  to  provide  signs  at 
inaccessible  facilities  that  direct  users  to 
locations  with  information  about 
accessible  facilities. 

Section  257.170    Compliance 
procedures. 

Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agency  will  process  employment 
complaints  according  to  procedures 
established  in  existing  regulations  of  the 
EEOC  (29  CFR  Part  1613)  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973(29U.S.C.791). 

The  agency  is  required  to  accept  and 
investigate  all  complete  complaints 
[S  257.170(d)).  If  it  determined  that  it 


does  not  have  jurisdiction  over  a 
complaint,  it  shall  promptly  notify  the 
complainant  and  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  entity  of  the  Federal 
Government  (§  275.170(e)]. 

Paragraph  (f)  requires  the  agency  to 
notify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 
or  section  502  was  designed, 
constructed,  or  altered  in  a  manner  that 
does  not  provide  ready  access  to  and 
use  by  handicapped  persons. 

Paragraph  (g)  requires  the  agency  to 
provide  to  the  complainant,  in  writing, 
findings  of  fact  and  conclusions  of  law. 
the  relief  granted  if  noncompliance  is 
found,  and  notice  of  the  right  to  appeal 
[section  257.170(g)l.  One  appeal  within 
the  agency  shall  be  provided  [section 
257.170(i)].  The  appeal  will  not  be  heard 
by  the  same  person  who  made  the  initial 
determination  of  compliance  or 
noncompliance  [5  257.170(i)). 

Paragraph  (1)  permits  the  agency  to 
delegate  its  authority  for  investigating 
complaints  to  other  Federal  agencies. 
However,  the  statutory  obligation  of  the 
agency  to  make  a  final  determination  of 
compliance  or  noncompliance  may  not 
be  delegated. 

List  of  Subjects  in  35  CFR  Part  257 

Blind,  Civil  rights.  Deaf,  Disabled, 
Discrimination  against  handicapped. 
Equal  employment  opportunity,  Federal 
buildings  and  facilities,  Handicapped. 
Nondiscrimination,  Physically 
handicapped. 

For  the  reasons  set  forth  in  the  preamble, 
35  CFR  Chapter  I  is  proposed  to  be  amended 
as  follows: 

Dated:  February  12. 1986. 
D.P.  McAuIiffe. 
Administrator. 

A  new  Part  257  is  added  to  read  as 
follows: 

PART  257— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  PANAMA 
CANAL  COMMISSION 

257.101  Purpose. 

257.102  Application. 

257.103  Derinitions. 
257.104—257.108     [Reserved) 

257.110  Self-evaluation. 

257.111  Notice. 
257.112—257.129    [Reserved) 
257.130    General  prohibitions  against 

discrimination. 
257.131—257.139    [Reserved) 
257.140    Employment. 


257.141— 257.14a     (Reserved) 

257.149  Program  accessibility: 
Discrimination  prohibited. 

257.150  Program  accessibility:  Existing 
facilities. 

257.151  Program  accessibility:  New 
construction  and  alterations. 

257.152—257.159     [Reserved) 
257.160    Communications. 
257.161-257.169    (Reserved) 
257.170    Compliance  procedures. 
257.171—257.999     [Reserved) 
Authority:  29  U.S.C.  794 

S2S7.101    Purpose. 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation.  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978.  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

$257,102    AppNcattoa 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  agency 
except  for  programs  or  activities 
conducted  outside  the  United  States 
which  do  not  involve  handicapped 
persons  in  the  United  States. 

§  257.103    DeflnltkMW. 

For  purposes  of  this  part,  the  term — 

"Agency"  means  the  Panama  Canal 
Commission. 

"Assistant  Attorney  General"  means 
the  Assistant  Attorney  General,  Civil 
Rights  Division.  United  States 
Department  of  Justice. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  materials  in  Braille, 
audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's).  interpreters, 
notetakers.  written  materials,  and  other 
similar  services  and  devices. 

"Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  actions  in 
sufficient  detail  to  inform  the  agency  of 
the  nature  and  date  of  the  alleged 
violation  of  section  504.  It  shall  be 
signed  by  the  complainant  or  by 


someone  aalkorized  to  ^  so  on  his  or 
her  behalf.  Conaplainls  filed  on  behatf  of 
classes  or  third  parties  shall  describe  or 
identify  (by  name,  if  passiUe)  the 
alleged  victims  at  discrintBatioa. 

"Faciliiy"  loeafls  all  or  any  portion  of 
buildings,  structures.  eqaipmeiU.  roads, 
walks,  parking  lets,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Handicapped  person"  means  any 
person  who  has  a  phj^ical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 
As  used  tn  this  definition,  ^e  phrase: 

(Ij  Thysical  or  mental  impairment" 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
*  the  following  body  systems: 
Neurological;  musculoskeleta);  special 
sense  organs:  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genitourinary; 
hemic  and  lymi^atic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psjrchoiogical 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease  diabetes, 
mental  retardation,  enrational  illness, 
and  drug^ddiction  and  alcoholism. 

(2)  "Major  life  activities"  includes 
functions  such  as  caring  for  oneself, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of. .or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one'or  more  major 
life  activities. 

(4)  "is  regarded  as  having  an 
impairment '  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation: 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  hnsiti 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impainnent:  or 

(iii)  Has  none  of  the  impairments 
defined  in  subparagraph  (1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment. 


"Qualified  handicapped  person" 

means — 

(1)  With  respect  k>  any  covered 
agency  program  or  activity  oiKier  which 
a  person  is  required  to  perform  services 
or  to  achieve  a  level  of  accomplishaient, 
a  handicapped  person  who  meets  the 
essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  agency  can  demonstrate  would 
result  in  a  fundamental  alteratioQ  in  its 
nature; 

(2)  With  respect  to  employment  a 
handicapped  person  who  meets  the 
definition  set  forth  in  29  CFR  1613.702(f), 
which  is  made  applicable  to  tins  pert  by 
§  257.140;  and 

(3)  With  respect  to  any  other  covered 
program  or  activity,  a  handicapped 
person  who  meets  the  essential 
eligibility  requirements  for  participation 
in,  or  receipt  of  benefits  from,  that 
program  or  activity. 

"Secfion  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112,  87  Stat.  394  (29  U.S.C.  794)).  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516.  88 
Stat.  1617)  and  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L  95-60Z  92 
Stat.  2955).  As  used  in  this  part,  section 
504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agencies  and  not  to  federally  assisted 
programs. 

§§25.104-257.109    fReservetfl 

§  257. 1  to    S«(f-«vaiuation. 

(a)  The  agency  shall,  within  one  year 
of  the  effective  date  of  this  part, 
evaluate,  with  the  assistance  of 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons,  its 
current  policies  and  practices,  and  the 
effects  thereof,  that  do  not  or  may  not 
meet  the  requirements  of  this  part,  and, 
to  the  extent  modification  of  any  such 
policies  and  practices  is  required,  the 
agency  shall  proceed  to  make  the 
necessary  modifications. 

(b)  The  agency  shall,  for  at  least  three 
years  following  completion  of  the 
evaluation  required  under  paragraph  (a) 
of  this  section,  maintain  on  file  and 
make  available  for  public  inspection — 

(1)  A  list  of  the  interested  persons 
consulted: 

(2)  A  description  of  areas  examined 
and  any  problems  identified;  and 

(3)  A  tlescriptitm  of  any  modifications 
made. 


§257.111 

The  agency  shall  make  available  to 
employees,  appKcants.  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  arul  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  information  available  to 
them  in  such  manner  as  the  agency  head 
finds  necessary  to  apprise  such  persons 
of  the  protections  against  discrimination 
assured  them  by  section  504  and  this 
regulation. 

§§257.112-257.129    rRmervedl 

§257.130    QanaralproWbittonsagalnat 
dlscrimlnaUofk 

(a)  No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

(b)(1)  The  agency,  in  providing  any 
aid,  benefit,  or  service  may  not  directly 
or  through  contractual,  licensing,  or 
other  arrangements,  on  the  basis  at 
handicap — 

(i)  Deny  a  qualified  handicapped 
person  the  opportunity  to  participate  in 
or  benefit  from  the  aid,  benefit  or 
service: 

(ii)  Afford  a  qualified  handicapped 
person  an  opportunity  to  participate  in 
or  benefit  from  the  aid.  benefit  or 
service  that  is  not  equal  to  that  afforded 
others: 

(iii)  Provide  a  qualified  harKlicapped 
person  with  an  aid,  benefit,  or  service 
that  is  not  as  effective  in  affording  equal 
opportunity  to  obtain  the  same  result,  to 
gain  the  same  benefit,  or  to  reach  the 
same  level  of  achievement  as  that 
provided  to  others: 

(iv)  Provide  different  or  separate  aid. 
benefits,  or  services  to  handicapped 
persons  or  to  any  class  of  handicapped 
persons  than  is  provided  to  others 
unless  such  action  is  necessary  to 
provide  qualified  handicapped  persons 
with  aid,  benefits,  or  services  that  are  as 
effective  as  those  provided  to  others;  or 

(v)  Othe^v^^se  limit  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
the  aid.  benefit,  or  service. 

(2)  The  agency  may  not  deny  a 
qualified  handicapped  person  the 
opportimity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissibly  separate  or  different 
programs  ot  activities. 
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(3)  The  agency  may  not,  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  for  the  purpose  or 
effect  of  which  would — 

(i)  Subject  qualified  handicapped 
persons  to  discrimination  on  the  basis  of 
handicap:  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(4)  The  agency  many  not.  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  handicapped  persons  from, 
deny  them  the  benefits  of,  or  otherwise 
subject  them  to  discrimination  under 
any  program  or  activity  conducted  by 
the  agency;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(5)  The  agency,'  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  quaURed 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
order  to  handicapped  persons  or  the 
exclusion  of  a  specific  class  of 
handicapped  persons  from  a  program 
limited  by  Federal  statute  or  Executive 
order  to  a  different  class  of  handicapped 
persons  is  not  prohibited  by  this  part. 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  handicapped  persons. 

§§257.131-257.139    [Reserved] 

§257.140    Employment 

No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
subjected  to  discrimination  in 
employment  under  any  program  or 
activity  conducted  by  the  agency.  The 
definitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791).  as  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  Part  1613,  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

§§  257.141-257.14«    [Reeerved] 

§257.149    Program  accesslbiity: 
Discrimination  prohibited. 

Except  as  otherwise  provided  in 
i  257.150  no  qualified  handicapped 
person  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unusable 
by  handicapped  persons,  be  denied  the 


benefits  of.  be  excluded  ftx)m    . 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

§  257.150    Program  accessibility:  Existing 
TacHnies. 

(a)  General.  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  handicapped  persons.  This 
paragraph  does  not — 

(1)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by 
handicapped  persons;  or 

(2)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
agency  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  agency  has 
the  burden  of  proving  that  compliance 
with  S  257.150(a)  would  result  in  such 
alteration  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  agency  head  after  considering  all 
agency  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity,  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  would  result  in  such  an 
alteration  or  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  or  such 
burdens  that  would  nevertheless  ensure 
that  handicapped  persons  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods— {I)  General.  The  agency 
may  comply  with  the  requirements  of 
this  section  through  such  means  as 
redesign  of  equipment,  reassignment  of 
services  to  accessible  buildings, 
assignments  of  aides  to  beneficiaries, 
home  visits,  delivery  of  services  at 
alternate  accessible  sites,  alteration  of 
existing  facilities  and  construction  of 
new  facilities,  use  of  accessible  rolling 
stock,  or  any  other  methods  that  result 
in  making  its  programs  or  activities 
readily  accessible  to  and  usable  by 
handicapped  persons.  The  agency  is  not 
required  to  make  structural  changes  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  compliance 
with  this  section.  The  agency,  in  making 
alterations  to  existing  buildings,  shall 
meet  accessibility  requirements  to  the 
extent  compelled  by  the  Architectural 


Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157),  and  any  regulations 
implementing  it.  In  choosing  among 
available  methods  for  meeting  the 
requirements  of  this  section,  the  agency 
shall  give  priority  to  those  methods  that 
offer  programs  and  activities  to  qualified 
handicapped  persons  in  the  most 
integrated  setting  appropriate. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  with  the  obligations 
established  under  tfiis  section  within 
sixty  days  of  the  effective  date  of  this 
part  except  that  where  structural 
changes  in  facilities  are  undertaken, 
such  changes  shall  be  made  within  three 
years  of  the  effective  date  of  this  part, 
but  in  any  event  as  expeditiously  as 
possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program  • 
accessibility,  the  agency  shall  develop, 
within  six  months  of  the  effective  date 

of  this  part,  a  transition  plan  setting 
forth  the  steps  necessary  to  complete 
such  changes.  The  plan  shall  be 
developed  with  the  assistance  of 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons.  A 
copy  of  the  transition  plan  shall  be 
made  available  for  public  inspection. 
The  plan  shall,  at  a  minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  handicapped  persons; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible: 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section,  and  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period: 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan;  and 

(5)  Identify  the  person  or  groups  with 
those  assistance  the  plan  was  prepared. 

§257.151    Program  accessibility:  Mew 
construction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  handicapped  persons. 
The  definitions,  requirements,  and 
standards  of  the  Architectural  Barriers 
Act  (42  U.S.C.  4151-4157).  as  established 
in  41  CFR  101-19.600  to  101-19.607. 
apply  to  buildings  covered  by  this 
section. 


§§  257.152-257.159    (Reservedl 

§  257.160    Communications. 

(a)  The  agency  shall  take  appropriate 
steps  to  ensure  effective  communication 
with  applicants,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(1)  The  agency  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  a  handicapped 
person  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of. 
a  program  or  activity  conducted  by  the 
agency. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  handicapped  person. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  telecommunication  devices 
for  deaf  persons  (TDD's)  or  equally 
effective  telecommunication  systems 
shall  be  used. 

(b)  The  agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  provide  signs  at  a 
primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circumstances  where  agency  personnel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens. 


the  agency  has  the  burden  of  proving 
that  compliance  with  §  257.160  would 
result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  after 
considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
required  to  comply  with  this  section 
would  result  in  such  alteration  or  such 
burdens,  the  agency  shall  take  any  other 
action  that  would  not  result  in'such  an 
alteration  or  such  burdens  but  would 
nevertheless  ensure  that,  to  the 
maximum  extent  possible,  handicapped 
persons  receive  the  benefits  and 
services  of  the  program  or  activity. 

§§257.161-257.169    (Reservedl 

§  257.170    Compliance  procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  the  agency. 

(b)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportunity 
Commission  in  29  CFR  Part  1613 
pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791). 

(c)  Responsibility  for  implementation 
and  operation  of  this  section  shall  be 
vested  in  the  Director  of  Equal 
Opportunity. 

(d)  The  agency  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  filed  within  180  days 
of  .the  alleged  act  of  discrimination.  The 
agency  may  extend  this  time  period  for 
good  cause. 

(e)  If  the  agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction, 
it  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  appropriate 
government  entity. 


(f)  The  agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968.  as 
amended  (42  U.S.C.  4151-4157),  or 
section  502  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  792).  is  not 
readily  accessible  to  and  usable  by 
handicapped  persons. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  agency  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  by  the  complainant  of 
decision  required  by  §  257.170(g).  The 
agency  may  extend  this  time  for  good 
cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  Administrator  of  the 
Panama  Canal  Commission. 

(j)  The  agency  shall  notify  the 
complainant  of  the  results  of  the  appeal 
within  60  days  of  the  receipt  of  the 
request.  If  the  agency  determines  that  it 
needs  additional  information  from  the 
complainant,  it  shall  have  60  days  from 
the  date  it  receives  the  additional 
information  to  make  its  determination 
on  the  appeal. 

(k)  The  time  limits  cited  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extende»d  with  the  permission  of  the 
Assistant  Attorney  General. 

(1)  The  agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
final  determination  may  not  be 
delegated. 

§§257.171-257.999    (Reserved] 

(FR  Doc.  86-13131  Filed  6-10-86;  6:45  am) 
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Presidential  Documents 


Proclamation  5500  of  June  10,  1986 

Youth  Suicide  Prevention  Month,  1986 


|FR  Doc.  86-13443 
Filed  0-11-86:  10K»  amj 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America  ^ 

A  Proclamation 

Our  youth  are  this  Nation's  hope  for  the  future.  Young  people  have  so  much  to 
offer  society  and  so  much  to  hope  for  that  their  early  death  is  always  a  keenly 
felt  tragedy.  That  tragedy  becomes  even  more  poignant  when  a  yoimg  person 
takes  his  or  her  own  life. 

During  the  last  three  decades,  youth  suicide  rates  have  tripled.  Last  year 
alone,  approximately  five  thousand  young  people  took  their  own  lives,  and 
many  thousands  more  attempted  suicide.  Their  actions  left  family  and  friends 
bereft,  heartbroken,  and  often  baffled. 

The  phenomenon  of  youth  suicide  is  a  national  problem.  To  cope  with  it  we 
must  enlist  the  combined  diagnostic  and  educational  efforts  of  individuals, 
families,  communities,  churches,  synagogues,  private  groups,  and  government 
agencies.  We  must  learn  to  detect  the  early  symptoms  of  suicidal  tendencies 
and  develop  ways  of  helping  those  whose  depression  and  despondency  could 
lead  to  this  terrible  act.  We  must  continue  to  combat  those  tendencies  and 
influences  such  as  the  "drug  culture"  that  preach  despair  and  violence  and 
generously  offer  help  and  counsel  to  young  people  beset  with  problems  of 
adolescence.  We  should  not  neglect  to  pray  for  young  people  tempted  to  end 
their  own  lives  as  the  "easy  way  out." 

The  Congress,  by  Senate  Joint  Resolution  266,  has  designated  the  month  of 
June  1986  as  "Youth  Suicide  Prevention  Month"  and  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  June  1986  as  Youth  Suicide 
Prevention  Month.  I  call  upon  the  Governors  of  the  several  States,  the  chief 
officials  of  local  governments,  and  the  people  of  the  United  States  to  observe 
such  month  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  tenth  day  of  June, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  tenth. 


Q. 
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published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  ttie  Superintendent  of  Documents. 
Prices  of  new  books  are  Hsted  in  the 
first   FEDERAL  REGISTER   issue  of  each 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 

Pay  Administration  (General) 

agency:  Office  of  Personnel 

Management 

urnoH:  Final  regulations, 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  amending  its  pay 
administration  regulations  to  eliminate 
the  requirement  for  a  debt  claim  form 
"specified  by  OPM"  when  a  creditor 
agency  wishes  to  request  recovery  of  a 
debt  from  an  employee  of  another 
agency.  These  regulations  are  necessary 
to  allow  agencies  greater  flexibility  in 
working  out  debt  collection 
arrangements  and  to  facilitate  the 
collection  of  debts  already  certified  by 
creditor  agencies  and  awaiting  further 
action. 

EFFECTIVE  DATE:  )uly  14, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  Derby,  (202)  632-4634. 
SUPPLEMENTARY  INFORMATION:  On  )uly 
3, 1984,  OPM  published  final  regulations 
at  49  FR  27470  that  implemented  the 
'salary  offset  provisions  of  5  U.S.C.  5514. 
The  final  regulations  specified  what 
agency  salary  offset  regulations  should 
contain.  They  also  established 
guidelines  for  requesting  salary  offsets 
when  the  debtors  creditor  agency  and 
the  paying  agency  are  not  the  same. 

On  November  25, 1985,  OPM 
published  proposed  regulations  at  50  FR 
48421  to  amend  the  debt  collection 
procedures  when  the  creditor  and  the 
paying  agency  are  different.  During  the 
30-day  comment  period  on  the  proposed 
regulations,  we  received  comments  from 
one  agency  and  three  labor 
organizations.  The  agency  supported  the 
changes  because  they  simplify  the  debt 


collection  process  without  efiminating 
important  employee  protections.  The 
labor  organizations'  comments  are 
discussed  below. 

One  labor  organization  commented 
that  an  employee  should  not  be  required 
to  pay  an  alleged  debt  except  when  the 
debt  is  one  acknowledged  by  the 
employee  or  reduced  to  a  judgment  by  a 
court.  Tke  Debt  Collection  Act  of  1962 
provides  general  authority  for 
administrative  offset  from  salary  to 
collect  debts  owed  to  the  United  States, 
while  safeguarding  the  legitimate  rights 
of  privacy  and  due  process  of  debtors. 
Under  that  law  and  the  implementing 
regulations,  any  debtor  may  request  a 
hearing  to  contest  the  validity  or  anwunt 
of  the  debt. 

The  other  labor  organizations 
commented  that  without  the  form 
specified  by  OPM,  the  paying  agency 
would  have  no  certification  to  furnish  to 
employees  as  to  the  reason  for  the  offset 
or  to  whom  it  is  being  paid,  thus  putting 
employees  in  the  position  of  trying  to 
contest  "something  that  does  not  exist  in 
writing."  The  final  regulations  (5  CFR 
550.1108(a)(1))  require  that  the  creditor 
agency  "must  certify,  in  writing,  that  the 
employee  owes  the  debt,  the  amount 
and  basis  of  the  debt,  the  date  on  which 
payment(8)  is  due,  the  date  the 
Government's  right  to  collect  the  debt 
first  accrued,  and  that  the  creditor 
agency's  regulations  implementing  5 
U.S.C.  5514  have  been  approved  by 
OPM."  The  written  certification  must  be 
presented  to  the  debtor's  paying  agency. 
Therefore,  the  paying  agency  will  have  a 
written  statement  of  the  details  of  the 
debt  to  present  to  the  employee,  if  ^ 
requested. 

Except  as  noted  below,  the  final 
regulations  retain  all  existing 
requirements  regarding  the  information 
to  be  certified  and  forwarded  to  the 
paying  agency  by  the  creditor  agency. 
We  have  revised  the  final  regulations  to 
provide  that  (1)  the  creditor  agency  may 
advise  the  paying  agency  of  either  the 
amount  or  percentage  of  disposable  pay 
to  be  collected  in  each  installment,  and 
(2)  advice  about  the  number  of 
installments  is  optional.  The  regulations 
are  further  clarified  by  separating  the 
responsibilities  of  the  creditor  and 
paying  agencies  into  separate 
paragraphs. 

To  assist  creditor  agencies  in 
complying  with  these  certification 


requirements,  OPM  will  publish  a 
sample  debt  claim  form  through  the 
Federal  Personnel  Manual  system. 

E.0. 12291,  Federal  Regulation 

I  certify  that  this  is  not  a  ma>or  rule  as 
defined  under  section  1(b)  of  E.0. 12291, 
Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significarrt  economic  impact  on  a 
substantial  number  of  small  entities 
because  these  regulations  concern 
administrative  practices  that  affect  only 
Federal  agencies  and  employees. 

List  of  Subjecto  in  5  CFR  Part  550 

Admmistrative  practice  and 
procedure.  Government  employees. 
Wages. 

U.S.  Office  of  Personnel  Management, 
ConstaDce  Homer, 
Director. 

PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Accordingly,  OPM  is  amending  5  CFR 
Part  550  as  follows: 

Subpart  K— Collection  by  Offset  from 
indebted  Government  Employees 

1.  The  authority  citation  for  Part  550  is 
removed  and  the  authority  citation  for 
Subpart  K  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5514;  sec  8(1)  of  E.O. 
11609;  redesignated  in  sec.  2-1  of  E.0. 12107. 

2.  Section  550.1106  is  revised  to  read 
as  follows: 

§550.1106    Tim*  limit  on  coHection  Of 
debts. 

Under  4  CFR  102.3(b)(3),  agencies  may 
not  initiate  offset  to  collect  a  debt  more 
than  10  years  after  the  Government's 
right  to  collect  the  debt  first  accrued, 
with  certain  exceptions  explained  in 
that  paragraph. 

3.  Section  550.1108  is  added  to  read  as 
follows: 

§  550. 1 1 08    Requesting  recovery  when  the 
current  paying  agency  is  rtot  ttw  creditor 
agency. 

(a)  Responsibilities  of  creditor 
agency.  Upon  completion  of  the 
procedures  established  by  the  creditor 
agency  under  5  U.S.C.  5514,  the  creditor 
agency  must  do  the  following: 


JM  I 
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(1)  The  creditor  agency  must  certify, 
in  writing,  that  the  employee  owes  the 
debt,  the  amount  and  basis  of  the  debt, 
the  date  on  which  payment(s)  is  due.  the 
date  the  Government's  right  to  collect 
the  debt  first  accrued,  and  that  the 
creditor  agency's  regulations 
implementing  5  U.S.C.  5514  have  been 
approved  by  OPM. 

(2)  If  the  collection  must  be  made  in 
installments,  the  creditor  agency  also 
must  advise  the  paying  agency  of  the 
amount  or  percentage  of  disposable  pay 
to  be  collected  in  each  installment,  and 
if  the  creditor  agency  wishes,  the 
number  and  the  commencing  date  of  the 
installments  (if  a  date  other  than  the 
next  officially  established  pay  period  is 
required). 

(3)  Unless  the  employee  has 
consented  to  the  salary  offset  in  writing 
or  signed  a  statement  acknowledging 
receipt  of  the  required  procedures  and 
the  written  consent  or  statement  is 
forwarded  to  the  paying  agency,  the 
creditor  agency  also  must  advise  the 
paying  agency  of  the  action(s)  taken 
under  5  U.S.C.  5514(b)  and  give  the 
date(s)  the  action(s)  was  taken. 

(4)  Except  as  otherwise  provided  in 
this  paragraph,  the  creditor  agency  must 
submit  a  debt  claim  containing  the 
information  specified  in  paragraphs  (a) 
(1)  through  (3)  of  this  section  and  an 
installment  agreement  (or  other 
instruction  on  the  payment  schedule),  if 
applicable,  to  the  employee's  paying 
agency. 

(5)  If  the  employee  is  in  the  process  of 
separating,  the  creditor  agency  must 
submit  its  debt  claim  to  the  employee's 
paying  agency  for  collection  as  provided 
in  §  550.1104(1).  The  paying  agency  must 
certify  the  total  amount  of  its  collection 
and  notify  the  creditor  agency  and  the 
employee  as  provided  in  paragraph 
(c)(1)  of  this  section.  If  the  paying 
agency  is  aware  that  the  employee  is 
entitled  to  payments  from  the  Civil 
Service  Retirement  and  Disability  Fund, 
or  other  similar  payments,  it  must 
provide  written  notification  to  the 
agency  responsible  for  making  such 
payments  that  the  debtor  owes  a  debt 
(including  the  amount)  and  that  the 
provisions  of  this  section  have  been 
fully  complied  with.  However,  the 
creditor  agency  must  submit  a  properly 
certified  claim  to  the  agency  responsible 
for  making  such  payments  before  the 
collection  can  be  made. 

(6)  If  the  employee  is  already 
separated  and  all  payments  due  from  his 
or  her  former  paying  agency  have  been 
paid,  the  creditor  agency  may  request, 
unless  otherwise  prohibited,  that  money 
due  and  payable  to  the  employee  from 


the  Civil  Service  Retirement  and 
Disability  Fund  (5  CFR  831.1801  et  seq.]. 
or  other  Similar  funds,  be 
administratively  offset  to  collect  the 
debt.  (See  31  U.S.C.  3716  and  the  FCCS.) 

(b)  Responsibilities  of  paying 
agency.— {\)  Complete  claim.  When  the 

paying  agency  receives  a  properly 
certified  debt  claim  from  a  creditor 
agency,  deductions  should  be  scheduled 
to  begin  prospectively  at  the  next 
officially  established  pay  interval.  The 
employee  must  receive  written  notice 
that  the  paying  agency  has  received  a 
certified  debt  c^im  from  the  creditor 
agency  (including  the  amount)  and 
written  notice  of  the  date  deductions 
from  salary  will  commence  and  of  the 
amount  of  such  deductions. 

(2)  Incompl^  claim.  When  the 
paying  agency  receives  an  incomplete 
debt  from  a  creditor  agency,  the  paying 
agency  must  return  the  debt  claim  with 
a  notice  that  procedures  under  5  U.S.C. 
5514  and  this  subpart  must  be  provided 
and  a  properly  certified  debt  claim 
received  before  action  will  be  taken  to 
collect  from  the  employee's  current  pay 

^  account. 

(3)  Review.  The  paying  agency  is  not 
required  or  authorized  to  review  the 
merits  of  the  creditor  agency's 
determination  with  respect  to  the 
amount  or  validity  of  the  debt  certified 
by  the  creditor  agency. 

(c)  Employees  who  transfer  from  one 
paying  agency  to  another.  (1)  If.  after  the 
creditor  agency  has  submitted  the  debt 
claim  to  the  employee's  paying  agency, 
the  employee  transfers  to  a  position 
served  by  a  different  paying  agency 
before  the  debt  is  collected  in  full,  the 
paying  agency  from  which  the  employee 
separates  must  certify  the  total  amount 
of  the  collection  made  on  the  debt.  One 
copy  of  the  certification  must  be 
furnished  to  the  employee,  another  to 
the  creditor  agency  along  with  notice  of 
the  employee's  transfer.  However,  the 
creditor  agency  must  submit  a  properly 
certified  claim  to  the  new  paying  agency 

.  before  collection  can  be  resumed. 
(2)  When  an  employee  transfers  to 
another  paying  agency,  the  creditor 
agency  need  not  repeat  the  due  process 
procedures  described  by  5  U.S.C.  5514 
and  this  subpart  to  resume  the 
collection.  However,  the  creditor  agency 
is  responsible  for  reviewing  the  debt 
upon  receiving  the  former  paying 
agency's  notice  of  the  employee's 
transfer  to  make  sure  the  collection  is 
resumed  by  the  new  paying  agency. 

|FR  Doc.  86-13312  Filed  6-11-86;  8;45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1476 

Special  Disaster  Payments  for  the 
1983-1985  Crops  of  Rice,  Upland 
Cotton,  Feed  Grains,  and  Wheat 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Final  rule. 


summary:  a  proposed  rule  was 
published  in  the  Federal  Register  on 
May  20. 1986  (51  FR  18552)  which  would 
amend  the  regulations  at  7  CFR  Part 
1476  and  make  them  applicable  to  the 
Commodity  Credit  Corporation's 
("CCC")  establishment  of  criteria  with 
respect  to  special  disaster  payments 
which  may  be  made  available  to  eligible 
producers  of  the  1983  through  1985  crops 
of  rice,  upland  cotton,  feed  grains,  and 
wheat.  The  proposed  rule  also  would 
establish  the  criteria  for  determining 
when  CCC  would  make  such 
discretionary  disaster  payments  to 
eligible  producers  participating  in  the 
CCC  price  support  and  production 
adjustment  programs  established  for  the 
1983  through  1985  crops.  This  final  rule 
adopts  the  proposed  rule  with  one 
change. 

EFFECTIVE  DATE:  June  9. 1986. 
FOR  FURTHER  INFORMATION  CONTACr. 
Jerry  W.,Newcomb,  Director.  Emergency 
Operations  and  Livestock  Programs 
Division.  Agricultural  Stabilization  and 
Conservation  Service.  United  States 
Department  of  Agriculture.  P.O.  Box 
2415,  Washington.  DC  20013.  Telephone 
(202)  447-5621. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  this  notice 
will  not  result  in:  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
In  domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  final 
rule  applies  are:  Title — Commodity 
Loaijs  and  Purchases;  Number  10.051;  as 


found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

A  proposed  rule  was  published  in  the 
Federal  Register  on  May  20. 1986  (51  FR 
18552)  whidi  would  amend  the 
regulations  at  7  CFR  Part  1476  and  make 
them  applicable  to  the  Commodity 
Credit  Corporation's  ("CCC") 
establishment  of  criteria  with  respect  to 
special  disaster  payments  which  may  be 
made  available  to  eligible  producers  of 
the  1983  through  1985  crops  of  rice, 
upland  cotton,  feed  grains,  and  wheat. 
The  proposed  rule  also  would  establish 
the  criteria  for  determining  when  CCC 
would  make  such  discretionary  disaster 
payments  to  eligible  producers 
participating  in  the  CCC  price  support 
and  production  adjustment  programs 
established  for  the  1983  through  1985 
crops. 

Comments  Received 

Two  comments  on  the  proposed  rule 
were  received.  One  comment  was  from 
a  State  Department  of  Agriculture  and 
one  was  submitted  by  a  State  Attorney 
General's  Office  on  its  own  behalf  and 
on  the  behalf  of  a  law  firm,  a  State,  and 
the  Attorneys  General  of  seven  States. 

1.  Both  parties  commented  that  the 
sixty  percent  yield  loss  threshold  for 
establishing  the  existence  of  a  natural 
disaster  is  unreasonable  high.  One  party 
suggested  that  the  sixty  percent  loss 
provision  be  reduced  to  a  percentage 
contained  in  rules  implementing  other 
disaster  programs  or  reduced  to  a 
percentage  as  characterized  by  certain 
Departmental  Officials.  It  was  also 
suggested  that  the  sixty  percent 
threshold  should  not  apply  to  counties 
as  well  as  producers  in  the  county,  and 
the  special  disaster  payment  eligibility 
determinations  be  made  exclusively  on 
a  case  by  case  basis. 

These  suggestions  have  not  been 
adopted.  The  statutory  authority  for  the 


program  requires  that  the  Secretary 
determine  that  losses  from  natural 
disasters  must  have  created  an 
"economic  emergency"  for  the  producers 
before  making  the  authorized  payments. 
While  losses  above  the  average 
seasonal  fluctuations  in  productivity  of 
20  to  30  percent  could  create  situatioiu 
where  the  producer  may  have  to 
implement  certain  management 
decisions  to  alleviate  the  effects  of 
adverse  natural  conditions,  it  has  been 
determined  that  the  sixty  percent 
threshold  provides  a  proper  measure  of 
the  occurrence  of  an  economic 
emergency.  "Economic  emergency" 
suggests  the  occurrence  of  conditions 
much  more  severe  than  those  that  arise, 
not  uncommonly,  from  adverse 
conditions  of  limited  scope.  A 
"Committee  to  Establish  Special 
Disaster  Payment  Criteria,"  created  in 
the  Department  determined  nearly  three 
years  ago  that  the  sixty  percent  figure 
was  proper.  The  committee  report  was 
approved  by  the  Secretary  of 
Agriculture  on  October  17, 1983. 

It  is  believed  that  special  disaster 
payments  properly  should  be  made  only 
as  a  last  resort,  and  that  Congress  did 
not  intend  that  producers  rely  on  the 
special  disaster  program,  rather  than  the 
Federal  crop  insurance  program  (See 
response  to  comments  numbered  3)  and 
other  forms  of  assistance  for  protection. 
The  availability  of  many  forms  of 
assistance,  from  private  as  well  as 
public  sources,  makes  the  occurrence  of 
an  economic  emergency  requiring 
intervention  by  CCC  rare. 

2.  Both  parties  commented  that  the 
proposed  rule  fails  to  establish  any 
means  for  differentiating  between  losses 
on  feed  grains  used  as  livestock  feed 
and  grains  sold  on  the  open  market. 
Both  parties  commented  that  losses  of 
feed  intended  for  livestock  are 
potentially  more  serious  to  the  producer, 
who  must  pay  for  expensive  feed  to 
replace  losses.  In  addition,  one  party 
indicated  that  livestock  operations  are 
more  sensitive  to  drought  conditions 
because  of  multiple  impacts  on  feed 
grain  and  livestock.  The  statutory 
authority  for  this  program  does  not 
provide  for  distinguishing  between 
producers  who  sell  grain  on  the  open 
market  and  producers  who  produce 
grain  for  livestock  feed.  Meeting  a 
producer's  expectations  related  to 
feeding  livestock  or  selling  grain  on  the 
open  market  or  any  other  economic 
decision  of  the  producer  would  prove  to 
be  expensive  and  impossible  to  achieve 
fully. 

It  has  been  determined  not  to  change 
these  provisions  of  the  proposed  rule. 
This  is  not  to  deny  that  certain 
producers  of  feed  grains  who  feed  their 


own  production  to  livestock  may  have  to 
purchase  grain  in  the  market  when 
adverse  conditions  occur. 

It  is  also  true,  however,  that  livestock 
producers  may  be  able  to  salvage  the 
silage  value  of  a  crop  affected  by  a 
disaster,  whereas  producers  who  sell 
feed  grains  only  for  cash  are  less  likely 
to  obtain  such  a  benefit.  In  addition, 
certain  producers  are  more  likely  than 
others  to  "forward  contract,"  i.e.. 
contract  before  harvest  to  sell  their 
production.  If  such  producers'  crops  are 
destroyed,  the  producers  not  only  lose 
the  value  of  the  crops,  they  must 
purchase  commodities  on  the  market, 
possibly  at  a  price  higher  than  the 
forward  contracting  price,  to  ftilfiU  their 
contractual  obligations.  Forward 
contracting  is  more  prevalent  among 
producers  of  some  commodities  than 
others,  and  occurs  with  increasing 
frequency  as  the  growing  season 
progresses.  The  special  disaster 
payment  criteria  simply  cannot  take  into 
account  all  economic  decisions  made  by 
producers.  In  accordance  with  the 
statutory  authorities  for  the  program,  the 
program  is  based  on  loss  of  production. 

3.  Both  parties  commented  that  the 
proposed  rule  fails  to  provide  special 
disaster  payments  where  no  crop 
insurance  covered  the  loss  because  of 
transitional  problems  attendant  to  the 
Federal  Crop  Insurance  Program.  One 
party  suggested  that  the  Federal  Crop 
Insurance  Corporation  (FCICl  was  in  a 
transitional  stage  in  1983.  a  period 
covered  by  the  proposed  rule.  At  the 
time  of  the  1983-1985  period  covered  by 
the  proposed  rule.  Federal  Crop 
Insurance  was  available  on  every  crop 
to  which  the  special  disaster  program 
applies  in  every  county  where  the  crop 
was  produced  as  an  agricultural 
commodity.  The  transitional  phase 
characterized  by  the  Act  had  been 
completed.  The  unlimited  availability  of 
discretionary  disaster  payments  would 
severly  jeopardize  the  FCIC  insurance 
program  since  producers  would  not  have 
an  incentive  to  purchase  insurance  if 
free  crop  insurance  in  the  form  of 
discretionary  disaster  payments  is 
available.  Such  a  result  woiJd  affect 
adversely  the  actuarial  soundness  of  the 
FCIC  insurance  program.  Accordingly, 
to  ensure  a  viable  and  actuarially  sound 
FCIC  crop  insurance  program,  while 
providing  adequate  assistance  to 
producers  who  have  been  subjected  to  a 
natural  disaster  for  which  adequate 
insurance  is  not  available,  CCC  must 
require  that  Federal  Crop  Insurance 
cover  the  affected  crop  if  available. 
Therefore,  the  availability  of  crop 
insurance  as  one  of  the  criteria  used  to 
determine  if  an  economic  emergency 
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exists  will  remain  a  condition  of 
determining  producer  eligibility. 

4.  Both  parties  commented  that  the 
requirement  of  the  proposed  rule  that 
Governor  of  the  State  must  request  a 
special  designation  within  ninety  days 
of  the  last  day  of  the  occurrence  of  the 
natural  disaster  is  improper.  In 
determining  individual  producer 
eligibility  to  participate  in  the  special 
disaster  payment  program,  the 
approving  official  must  take  into 
consideration  evidence  of  crop  losses.  It 
is  the  position  of  the  Department  that  ii 
an  extended  time  beyond  the  90  day 
period  as  described  in  the  proposed  rule 
were  allowed,  the  evidence  of  crop 
disaster  may  not  be  such  as  to  be 
reasonably  appraised  for  loss.  The 
Department  has  always  required  crop 
appraisals  for  disaster  purposes.  That 
pohcy  gives  the  producer  every 
reasonable  opportunity  to  have  the 
appropriate  appraisal  performed  while 
evidence  of  the  crop  is  still  available  to 
the  approving  official.  Therefore,  the 
proposed  rule  provided  for  the  Governor 
of  the  Slate  to  request  a  special 
designation  within  90  days  of  the  last 
day  of  the  occurrence  of  the  natural 
disaster.  However,  the  Department 
recognizes  that  this  requirement,  as 
applied  to  preceding  crop  years,  could 
be  unfair.  Accordingly,  the  rule  has  been 
amended  to  provide  that  CCC  may 
waive  the  requirement  that  the 
Governor  request  designation  within  90 
days,  if  CCC  determines  that  the  extent 
of  loss  can  reasonably  be  ascertained. 

5.  One  party  suggested  that  the 
proposed  rule  does  not  include  a 
payment  rate  for  soybeans.  There  is  no 
statutory  authority  for  the  conducting  of 
a  special  disaster  program  for  the  1982- 
1985  crops  of  soybeans.  There  is, 
therefore,  no  need  to  establish  a 
payment  rate  for  soybeans  under  the 
program. 

6.  One  party  suggested  that 
Emergency  loans  that  are  made 
available  by  the  Farmers  Home 
Administration  not  be  included  in 
determining  whether  Federal  assistance 
is  sufficient  to  alleviate  the  effects  of  a 
natural  disaster.  It  has  been  determined 
that  such  assistance  should  be  included, 
as  it  is  the  purpose  of  such  assistance  to 
alleviate  such  emergencies. 

7.  One  party  argued  that  the  payment 
rate  was  required  to  be  computed  on  the 
basis  of  one  half  the  established  price 
for  deficiency  in  production  below  60 
percent  for  the  affected  crop.  The 
described  payment  rate,  however, 
applies  only  to  "regular"  disaster 
payments.  Accordingly,  it  has  been 
determined  that  the  payment  rate 
provided  in  the  proposed  rule  is  proper 
and  should  be  adopted. 


8.  One  party  stated  that  the  program 
should  apply  to  crop  years  prior  and 
subsequent  to  the  1983  through  1985  crop 
years.  The  statutory  authority  for  this 
program  extends  only  to  the  1982 
through  1985  crops.  These  regulations 
are  published  pursuant  to  a  court  order 
in  the  case  of  The  Stale  of  Iowa,  et  al.  v. 
John  R.  Block.  Secretary  of  Agriculture, 
et  al.  771  F.2d  347.  (8th  Cir.  1985).  It  has 
not  been  ordered  that  the  program  be 
implemented  for  the  1982  crop  year.  The 
Food  Security  Act  of  1985  does  continue, 
through  1990.  the  authority  for  a  program 
of  this  nature.  However,  this  rule  is 
limited  to  the  above  stated  crop  years. 

Based  upon  a  review  of  the  comments 
received  it  has  been  determined  that  the 
proposed  rule  should  be  adopted  as  a 
final  rule  with  one  amendment, 
heretofore  described. 

The  information  collection 
requirements  of  this  subpart  shall  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  purposes  of  the 
Paperwork  Reduction  Act  and  it  is 
anticipated  that  an  OMB  Number  will  be 
assigned. 

List  of  Subjects  in  7  CFR  Part  1476 

Indemnity  payments. 
Final  Rule 

Accordingly,  Part  1476  of  title  7  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  Subpart  entitled 
"Special  Disaster  Payments  fof  the 
1983-1985  Crops  of  Rice,  Upland  Cotton, 
Feed  Grains,  and  Wheat". 

PART  1476— [AMENDED] 

Sut>part— Special  Disaster  Payments  for  ttw 
1983-1985  Crops  of  Rice,  Upland  Cotton, 
Feed  Grains,  and  Wtieat 

Sec. 

1476.120  Special  disaster  payments. 

1476.121  Availability  of  special  disaster 
payments  in  a  county. 

1476.122  Designation  by  the  Secretary  of 
Agriculture. 

1476.123  Determination  of  economic 
emergency. 

1476.124  Producer  eligibility. 

1476.125  Determination  of  economic 
emergency  for  a  producer. 

1476.126  Special  disaster  payments  to 
producers. 

1476.127  OMB  Control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act.  '' 

Authority:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act.  as  amended, 

62  Stat.  1070, 1072,  as  amended  (15  U.S.C. 
714b  and  714c);  Sec  101. 103. 105B,  and  107B 
of  the  Agricultural  Act  of  1949.  as  amended. 

63  Stat.  1051.  as  amended.  95  Stat.  1234.  as 
amended.  1242  as  amended  (7  U.S.C.  1441. 
1444. 1444d.  and  1445b-l). 


§  1476.120    Special  disaster  payments 

(a)  If  special  disaster  payments  are 
available  to  producers  participating  in 
the  1983  through  1985  price  support  and 
production  adjustment  programs 
authorized  by  this  title,  in  accordance 
with  Part  795  of  this  title,  the  total 
amount  of  disaster  payments  which  a 
person  shall  be  entitled  to  receive 
annually  under  the  rice,  upland  cotton, 
com,  grain  sorghum,  oats,  barley,  and 
wheat  programs  shall  not  exceed 
$100,000. 

(b)  For  purposes  of  §§  1476.120- 
1476.127: 

(1)  "Economic  emergency"  means  a 
loss  of  60  percent  or  more  of  the  value  of 
all  crop  production,  including  hay  and 
pasture,  of  producers  on  the  farm  and  in 
the  county,  respectively; 

(2)  "Insufficient  assistance  to  alleviate 
the  economic  emergency"  means  an 
economic  loss  of  60  percent  or  more  on 
the  farm  and  in  the  county,  respectively, 
after  taking  into  consideration; 

(i)  The  value  of  agricultural 
commodities  produced  on  the  farm  and 
in  the  county,  respectively,  during  the 
applicable  crop  year,  and 

(ii)  Any  Federal  assistance  provided 
to  producers  on  the  farm  and  in  the 
county,  respectively,  including,  but  not 
limited  to,  the  value  of  any  Federal  crop 
insurance  indemnity  coverage  available 
to  producers  in  the  county,  land 
diversion  payments,  deficiency 
payments  and  noncash  payments 
including  in  kind  compensation;  and 

(3)  "Natural  disaster  or  other 
conditions  beyond  the  control  of  the 
producers"  means  an  occurrence  which 
results  in  a  yield  reduction  of  at  least  60 
percent  as  the  result  of  adverse  weather 
or  other  similar  condition. 

(c)  References  to  the  Administrator 
and  the  Secretary  include  such 
individual  and  any  individual  who  has 
been  delegated  the  authority  to  perform 
the  duties  of  the  Administrator  and 
Secretary  in  implmenting  the  provisions 
of  this  subpart. 

§  1 476. 121    Avail«t>Hity  of  special  disaster 
payments  In  a  county. 

(a)  Disaster  payments  may  be  made  to 
producers  on  a  farm  when  the 
Administrator  determines  that; 

(1)  As  the  result  of  drought,  flood,  or 
other  natural  disaster,  or  other 
conditions  beyond  the  control  of  the 
producers  in  a  county,  such  producers   ,- 
have  suffered  substantial  losses  of 
production  for  the  crop  year: 

(i)  Because  the  producers  were 
prevented  from  planting  applicable 
program  crops  or  other  nonconserving 
crops;  or 


(ii)  Due  to  reduced  program  crop 
yields. 

(2)  Such  losses  have  created  an 
economic  emergency  in  the  county; 

(3)  Federal  crop  insurance  indemnity 
payments  and  other  forms  of  assistance 
made  available  by  the  Federal 
Government  to  producers  in  the  county 
for  buch  losses  provide  insufficient 
assistance  to  alleviate  the  economic 
emergency;  and 

(4)  In  accordance  with  paragraph  (b) 
of  this  section,  additional  assistance 
must  be  made  available  to  such 
producers  to  alleviate  the  economic 
emergency  in  the  county. 

(b)  Producers  in  a  county  shall  be 
eligible  for  payments  made  in 
accordance  with  §§  1476.124-1476.126  if; 

(1)  A  natural  disaster  or  other 
condition  beyond  the  control  of  the 
producers  in  the  county  has 
substantially  and  adversely  affected 
producers  in  the  county;  and 

(2)  A  written  request  from  the  State 
Governor  for  a  special  disaster 
designation  has  been  received  by  the 
Secretary  within  90  days  of  the  last  day 
of  the  occurrence  of  the  natural  disaster, 
except  that  CCC  may  waive  the 
requirement  that  the  Governor's  request 
be  received  within  90  days  if  it  is 
determined  by  CCC  that  the  extent  of 
loss  in  the  affected  area  reasonably  can 
be  ascertained  as  of  the  date  the  request 
is  received;  and 

(3)  The  Administrator  determines  that 
unusual  and  adverse  weather  conditions 
or  other  causes  beyond  the  control  of 
producers,  excluding  Hooding  within 
Hood  plains  or  in  fiowage  easement 
areas,  have  resulted  in  substantial  crop 
production  losses  resulting  in  an 
economic  emergency. 

§  1 476. 1 22    Designation  by  ttte  Secretary 
of  Agriculture. 

(a)  The  Secretary  of  Agriculture  may 
designate  a  county  as  a  county  eligible 
to  receive  special  disaster  payments 
when  the  requirements  of  §  1476.121  are 
met. 

(b)  Upon  receipt  of  the  Governor's 
request  made  in  accordance  with 

§  1476.121(b)(2),  the  Governor's  request 
shall  be  acknowledged,  and  if  any  delay 
is  anticipated  in  processing  the  requesf, 
the  acknowledgment  shall  state  the 
reasons  for  such  delay  and  when  action 
will  be  taken. 

(c)  The  State  Executive  Director. 
ASCS.  in  the  role  of  the  Food  and 
Agriculture  Council  ("FAC")  Vice 
Chairperson,  Emergency  Programs  will 
immediately: 

(1)  Notify  the  local  FAC  to  prepare  a 
Damage  Assessment  Report  ( "DAR")  in 
accordance  with  the  Emergency 


Operations  Handbook  ("EOH")  for  the 
requested  county;  and 

(2)  Review  each  DAR  and  forward 
such  DAR  to  the  Deputy  Administrator 
which  a  transmittal  memorandum 
containing  views,  comments,  and 
recommendations  concerning  the  need 
or  lack  of  need  for  special  disaster 
payments  to  be  made  available. 

(d)  The  local  FAC  Chairperson  of  an 
affected  county  shall  foward  DAR's  to. 
the  FAC,  Vice  Chairperson.  Emergency 
Programs.  The  DAR's  shall  be  completed 
in  accordance  with  instructions  issued 
by  the  Deputy  Administrator. 

(e)  Reports  submitted  in  accordance 
with  this  section  and  any  other  evidence 
determined  by  the  Administrator  to  be 
relevant  shall  be  used  to  determine 
whether  the  requirements  of  §  1476.123 
have  been  met.  Such  a  determination 
shall  take  into  consideration,  but  not  be 
limited  to,  the  value  of  all  corps, 
including  hay  and  pasture,  in  the 
affected  county,  the  value  of  crop 
insurance  available  in  the  coimty 
(determined  by  multiplying  the  greater 
of  (1)  the  acreage  planted  for  harvest,  or 
if  a  production  adjustment  program  is  in 
effect  for  the  commodity.  (2)  the  total 
permitted  acreage  for  the  commodity  for 
the  county,  by  the  highest  indemnity 
available  for  each  commodity  in  the 
county  at  the  65  percent  coverage  level 
made  available  in  accordance  with 
Section  508(b)  of  the  Federal  Crop 
Insurance  Act),  and  other  Federal 
assistance  available  in  the  county. 

(f)  The  Manager  of  the  Federal  Crop 
Insurance  Corporation  shall  determine 
whether  crop  insurance  offered  under 
the  Federal  Crop  Insurance  Act  is 
available  to  producers  in  the  affected 
county  and  whether  the  coverage 
afforded  by  the  insurance  which  is 
available  is  adequate  to  indemnify  the 
producers  in  such  county  for  the  damage 
incurred  as  a  result  of  the  disaster. 

(g)  The  Administrator  will  review 
DAR's  all  other  pertinent  data,  the  State 
Executive  Director's  recommendations, 
and  the  determinations  made  in 
accordance  with  paragraph  (f)  of  this 
section.  Based  upon  this  data,  a 
determination  of  whether  an  economic 
emergency  exists  shall  be  made  in 
accordance  with  §  1476.123. 

§  1476.123    Determination  of  economic 
emergency. 

(a)  In  determining  whether  an 
economic  emergency  exists  in  a  county, 
the  total  value  of  all  crops,  including  hay 
and  pasture,  grown  in  the  county  shall 
be  taken  into  consideration.  The  total 
value  of  such  crops  shall  be  determined 
by  converting  yield  losses  into  dollar 
losses  in  the  manner  specified  in  this 


section.  In  making  such  a  determination, 
the  following  criteria  shall  be  used: 

(1)  The  value  of  crops  produced  in  the 
county  during  normal  years  shall  be 
determined  by  multiplying  a  normal 
year's  yield  for  each  commodity  by  a 
normal  year's  price  for  each  such 
commodity. 

(2)  The  normal  year's  yield  for  each 
commodity  shall  be  the  average  yield  in 
the  county  for  such  commodity  based 
upon  each  of  the  5  years  immediately 
preceding  the  year  in  which  the  disaster 
occurred. 

(3)  The  normal  year's  price  for  each 
commodity  shall  be  the  average  of  the 
market  prices  for  each  such  commodity 
based  upon  the  3  years  immediately 
preceding  the  year  in  which  the  disaster 
occurred. 

(4)  Yields,  crop  acreage,  and  price 
data  used  to  establish  the  normal  year's 
production  shall  be  determined  by  the 
Administrator  and,  to  the  extent 
practicable,  shall  be  obtained  from  the 
Statistical  Reporting  Service  ("SRS"), 
USDA. 

(5)  Yields,  crop  acreages,  and  price 
data  used  to  establish  the  disaster 
year's  production  shall  be  determined 
by  the  Administrator  and  may  be 
obtained  from  the  DAR's  submitted  in 
accordance  with  $  1476.122  or.  if 
available,  the  actual  production  data  for 
such  year  as  determined  by  SRS  except 
as  otherwise  provided  in  55  1476.120- 
1476.126. 

(b)(1)  The  gross  income  for  each 
commodity  for  the  year  in  which  the 
disaster  occurred  shall  be  determined  by 
multiplying  the  total  acres  of  the  crop  of 
each  commodity  planted  in  the  county  in 
the  disaster  year  by  the  price  of  the 
commodity  by  the  disaster  year's  yield 
for  the  crop.  The  gross  income  for  the 
county  will  be  the  total  of  die  individual 
commodity  computations. 

(2)  The  gross  income  for  each 
commodity  for  the  normal  year  shall  be 
determined  by  multiplying  the  total 
acres  planted  and  intended  to  be 
planted  in  the  county  in  the  disaster 
year  by  the  price  of  the  commodity  by 
the  normal  year's  yield  for  the  crop.  The 
gross  income  for  the  county  will  be  the 
total  of  the  individual  commodity 
computations. 

(3)  A  gross  income  gain  will  exclude 
the  county  fit)m  consideration.  The  gross 
income  loss  experienced  in  the  county  in 
the  disaster  year  shall  be  determined  by 
substracting  the  disaster  year's  gross 
income  from  the  normal  year's  gross 
income. 

(4)  The  gross  income  loss  determined 
in  accordance  with  paragraph  (b)(3)  of 
this  section  shall  be  adjusted  by  the 
following: 
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(i)  The  lotal  value  of  the  Federal  crop 
insurance  available  in  the  county 
(determined  by  multiplying  the  greater 
of  (A)  the  acreage  planted  for  harvest  or, 
if  a  production  adjustment  program  is  in 
effect  for  the  commodity.  (B)  the  total 
permitted  acreage  for  the  commodity  for 
the  county,  by  the  highest  indemnity 
available  for  the  commodity  in  the 
county  at  the  65  percent  coverage  level 
made  available  in  accordance  with 
section  508(b)  of  the  Federal  Crop 
Insurance  Act).  The  total  FCIC 
adjustment  will  be  the  total  for  all 
commodities  for  which  crop  insurance  is 
available  in  the  county; 

(ii)  The  value  of  all  noncash 
payments,  including  in  kind 
compensation,  provided  in  the  county; 

(iii)  The  total  value  of  Farmers  Home 
Administration  loans  made  available  for 
the  same  disaster  losses  of  crop 
production: 

(iv)  The  value  of  any  special 
emergency  haying  or  grazing  of  acreage 
diverted  to  the  acreage  conservation 
reserve  under  the  commodity  production 
adjustment  programs,  or  acreage  subject 
to  a  contract  under  the  Water  Bank 
Program; 

(v)  The  value  of  any  emergency 
livestock  feed  made  available  in  the 
county; 

(vi)  The  value  of  any  land  diversion 
payments  and  deficiency  payments 
made  with  respect  to  the  crop;  and 

(vii)  The  value  of  any  other  forms  of 
assistance  made  available  by  the 
Federal  Government  to  such  producers 
in  a  county  for  the  same  disaster  losses 
of  crop  production. 

(c)  To  determine  whether  a  sufficient 
percentage  of  loss  exists  to  constitute 
insufficient  assistance  to  alleviate  the 
economic  emergency  in  the  county,  as 
defmed  in  S  1476.120  to  make  a  county 
eligible  for  special  disaster  payments, 
the  adjusted  gross  income  loss  shall  be 
divided  by  the  normal  year's  gross 
income. 

§1476.124    Produce  aligibNity. 

(a)  If  the  Secretary  determines  that 
the  county  has  met  the  conditions  set 
forth  in  5§  1476.122  and  1476.123.  the 
county  committee  may  be  authorized  to 
make  payments  available  to  only  those 
producers  on  a  farm  for  which  the 
operator  of  the  farm: 

(1)  Submits  a  Form  ASCS-574, 
Application  for  Disaster  Credit,  in  the 
case  of  a  reduced  yield  application  or  a 
Form  ASCS-574-1,  Prevented  Planting 
Claim,  in  the  case  of  a  prevented 
planting  application,  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator, 

(2)  Submits  a  report  in  accordance 
with  the  provisions  in  S  1476.125; 


(3)  Meets  the  economic  emergency 
requirements  in  S  1476.125;  and 

(4)  Applies  for  payment  on  a  form 
prescribed  by  the  Deputy  Administrator. 

(b)  Special  disaster  payments  are 
authorized  to  be  made  to  producers  of 
wheat,  com.  grain  sorghum,  oats,  barley, 
upland  cotton,  and  rice  only  if: 

(1)  For  a  crop  of  a  commodity  for 
which  a  production  adjustment  program 
has  been  established,  such  producer  is 
in  compliance  with  the  regulations  set 
forth  at  Parts  713  and  770  of  this  title. 

(2)  The  producer  had  a  Federal  Crop 
Insurance  Policy  in  effect  on  at  least  a 
part  of  the  affected  program  crop 
acreage  if  such  insurance  is  available 
for  purchase  by  producers  in  the  county; 
and 

(3)  The  operator  of  the  farm  has 
complied  with  the  requirements  in 
paragraph  (a)  of  this  section;  and 

(4)  The  producer  submits  a  report  of 
any  indemnity  payments  received  for 
crops  produced  on  the  farm,  and  any 
other  assistance  made  available  by  the 
Federal  Government  to  such  producers 
for  such  losses. 

(c)  In  addition  to  the  requirements  of 
paragraph  (b)  of  this  section,  the  county 
committee  must  also  determine  that  the 
operator  and  other  producers  were 
prevented  from  planting  an  eligible 
commodity  or  other  nonconserving  crop, 
or  that  the  production  of  an  eligible 
commodity  on  an  acreage  resulted  in  a 
reduced  yield  of  such  commodity, 
because  of  a  drought,  flood,  other 
natural  disaster  or  other  condition 
byond  the  control  of  the  producers. 

S 1 476. 1 25    Determination  of  economic 
•mergency  for  a  producer. 

(a)  In  determining  whether  a  producer 
has  suffered  a  loss  which  constitutes  an 
economic  emergency,  the  total  value  of 
all  crops  produced  on  the  farm, 
including  hay  and  pasture,  will  be  taken 
into  consideration.  The  total  value  of 
such  crops  shall  be  determined  by 
converting  yield  losses  into  dollar  losses 
in  accordance  with  this  section. 

(b)(1)  The  value  of  crops  produced  on 
the  farm  during  normal  years  shall  be 
determined  by  multiplying  a  normal 
year's  yield  for  each  commodity  by  a 
normal  year's  price  for  each  such 
commodity. 

(i)  The  normal  year's  yield  for  each 
commodity  shall  be  the  farm  program 
payment  yield  established  for  program 
crops  and,  with  respect  to  other  crops, 
the  yield  established  by  the  county 
committee  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator  taking  into  consideration 
actual  production  on  the  farm  in  the  five 
years  immediately  preceding  the 


disaster  year  and  the  average  yields  of 
such  crops  in  the  county  for  such  years. 

(ii)  The  normal  year's  price  for  each 
commodity  shall  be  the  average  of  the 
market  prices  for  each  such  commodity 
based  upon  the  3  years  immediately 
preceding  the  year  in  which  the  disaster 
occurred. 

(2)  The  value  of  production  from  any 
acreage  for  the  disaster  year  shall  be 
determined  as  follows: 

(i)  The  production  from  acreage  which 
is  not  harvested  shall  be  appraised  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator  and  shall  be 
added  to  the  actual  production. 

(ii)  The  production  from  acreage 
which  is  harvested  shall  be  the  actual 
production  of  the  farm.  The  farm 
program  payment  yield  established  in 
accordance  with  !  713.6  of  this  title  shall 
be  used  with  respect  to  any  acreage  for 
which  production  cannot  be  determined. 
If  the  county  committee  determines  that 
the  acreage  of  a  farm  was  affected  by  a 
natural  disaster,  the  farm  yield  with 
respect  to  such  acreage  shall  be  the 
larger  of  60  percent  (75  percent  for 
upland  cotton  and  rice)  of  the  farm 
program  payment  yield  established  in 
accordance  with  §  713.6  or  the  actual 
yield  from  the  harvested  acreage  of  the 
crop. 

(iii)  Producers  shall  report  the 
production  and  disposition  of  all  crops 
produced  on  the  farm,  including  hay  and 
pasture,  in  accordance  with  instructions 
issued  by  the  Deputy  Administrator. 

(A^  If  there  has  been  a  disposition  of 
crop  production  through  commercial 
channels,  the  producer  must  furnish 
documentary  evidence  of  such 
disposition  in  order  to  verify  the 
information  provided  on  the  report. 
Acceptable  evidence  shall  include  such 
items  as  the  original  or  copy  of 
commercial  receipts,  gin  records,  CCC 
loan  documents,  settlement  sheets, 
warehouse  ledger  sheets,  elevator 
receipts  or  load  summaries. 
■  (B)  If  there  has  been  disposition  of 
crop  production  other  than  through 
commercial  channels,  the  producer  must 
furnish  such  documentary  evidence  as 
the  county  committee  determines  to  be 
necessary  in  order  to  verify  the 
information  provided  on  the  report.  If 
the  producer  utilized  any  of  the  crops 
produced  on  the  farm  as  feed,  the 
producer  must  provide  the  number  and 
type  of  livestock  fed,  the  duration  of  the 
feeding  period,  the  type  of  feed,  and 
other  documentation  to  substantiate  the 
production  on  the  farm  in  the  disaster 
year. 

(iv)  Prices  of  commodities  used  to 
establish  the  disaster  year's  production 
will  be  the  higher  of  the  price  the 


producer  actually  received  for  the  crop 
or  the  average  of  the  prices  received  by 
producers  in  the  county  as  determined 
in  accordance  with  instructions  issued 
by  the  Deputy  Administrator. 

(3){i)  The  gross  income  for  each 
commodity  for  the  year  in  which  the 
disaster  occurred  shall  be  determined  by 
multiplying  the  total  acres  of  each 
conunodity  planted  or  intended  to  be 
planted  which  were  affected  by  the 
disaster  by  the  price  of  the  commodity 
for  the  disaster  year  by  the  disaster 
year's  yield  for  each  crop.  The  gross 
income  for  the  farm  will  be  the  total  of 
the  individual  conunodity  components. 

(ii)  The  gross  income  for  each 
commodity  in  the  normal  year  shall  be 
determined  by  multiplying  the  total 
acres  planted  and  intended  to  be 
planted  on  the  farm  in  the  disaster  year 
by  the  price  of  the  commodity  by  the 
normal  year's  yield  for  the  commodity. 
The  gross  income  for  the  farm  will  be 
the  total  of  the  individual  commodity 
components. 

(iii)  A  gross  income  gain  will  exclude 
the  producer  from  consideration.  The 
gross  income  loss  experienced  by  the 
producers  on  the  farm  shall  be 
determined  by  subtracting  the  disaster 
year  gross  income  from  the  normal 
year's  gross  income. 

(iv)  The  gross  income  loss  determined 
in  accordance  with  paragraph  (a](3)(iii) 
of  this  section  shall  be  adjusted  to  the 
following: 

(A)  The  total  value  of  the  Federal  crop 
insurance  available  for  the  farm 
(determined  by  multiplying  the  greater 
of  [1]  the  acreage  planted  for  harvest  or, 
if  a  production  adjustment  program  is  in 
effect  for  the  commodity,  [2]  the  total 
permitted  acreage  for  the  commodity  on 
the  farm,  by  the  highest  indemnity 
available  for  the  commodity  in  the 
county  at  the  65  percent  coverage  level 
made  available  in  accordance  with 
section  508(b)  of  the  Federal  Crop 
Insurance  Act).  The  total  FCIC 
adjustment  will  be  the  total  for  all 
commodities  for  which  crop  insurance  is 
available  on  the  fatm  whether  or  not  the 
producer  elected  to  purchase  such  crop. 

(B)  The  value  of  all  noncash 
payments,  including  in  kind  payments, 
received  by  such  producer, 

(C)  The  total  value  of  Farmers  Home 
Administration  loans  made  available  for 
the  same  disaster  losses  of  crop 
production; 

(D)  The  value  of  any  special 
emergency  haying  or  grazing  of  acreage 
diverted  to  the  Acreage  Conservation 
Reserve  under  the  commodity 
production  adjustment  programs,  or 
acreage  subject  to  a  contract  under  the 
Water  Bank  Program; 


(E)  The  value  of  emergency  livestock 
feed  made  available  to  such  producers: 

(F)  The  value  of  any  land  diversion 
payments  and  deficiency  payments 
made  with  respect  to  the  crop;  and 

(G)  The  value  of  any  other  forms  of 
assistance  made  available  by  the 
Federal  Government  to  the  producer  for 
the  same  disaster  losses  of  crop 
production. 

§  1476.1 26    Special  disaster  payments  to 
producers 

(a)  Applicability.  Special  disaster 
payments  may  be  made  to  eligible 
producers  as  soon  as  practicable  after 
the  extent  of  the  crop  loss  is  determined 
and  payment  is  approved.  Special 
disaster  payments  shall  not  exceed  the 
amount  necessary  to  alleviate  the 
economic  emergency  of  the  producer  on 
the  farm,  as  defmed  in  §  1476.120. 

(b)  Prevented  planting.  Producers  who 
were  prevented  from  planting  a  program 
crop  shall  receive  special  disaster 
payments  in  accordance  with  this 
section. 

(1)  Payment  rate.  The  prevented 
payment  rate  is  one-third  of  the 
established  (target)  price  as  provided  for 
in  5  713.106. 

(2)  Acreage  Eligible  for  Payment. 
Acreage  in  flood  plains  or  flowage 
easement  areas  is  ineligible  acreage  for 
special  disaster  payment  purposes.  The 
acreage  eligible  for  payment  shall  equal 
the  smaller  of  the  following: 

(i)  The  acreage  of  the  crop  intended 
for  harvest,  but  which  could  not  be 
planted  to  the  crop  or  other 
nonconserving  crops  because  of  a 
drought,  flood  or  other  natural  disaster 
or  other  condition  beyond  the  producer's 
control; 

(ii)  The  result  obtained  by  subtracting 
the  acreage  of  the  crop  planted  in  the 
current  year  from  the  acreage  of  the 
crop  that  was  planted  or  prevented  from 
being  planted  in  the  previous  yean 

(iii)  For  crops  for  which  an  acreage 
reduction  or  set-aside  requirement  is  in 
effect  or  on  farms  participating  in  a  land 
diversion  or  wheat  grazing  and  hay 
program,  the  amount  by  which  the 
permitted  acreage  of  the  crop  for  the 
current  year  exceeds  the  acreage  of  the 
crop  planted  in  the  current  yean  or 

(iv)  The  acreage  for  which  crop 
insurance  under  the  Federal  Crop 
Insurance  Act  is  not  available. 

(3)  Payment  Computation.  Prevented 
planting  payments  for  each  crop  shall  be 
the  result  of  multiplying  the  acreage 
eligible  for  payment  times  75  percent  of 
the  farm  program  payment  yield  as 
determined  in  accordance  with  §  713.6 
by  the  prevented  planting  payment  rate. 

(c)  Reduced  Yield.  Producers  on  farms 
on  which  the  yield  of  the  program  crop 


planted  for  harvest  is  reduced  shall 
receive  payments  in  accordance  with 
this  paragraph. 

(1)  Payment  rate.  The  reduced  yield 
payment  rate  is  one-third  of  the 
established  (target)  price  for  upland 
cotton  and  rice  and  one-half  of  the 
established  (target)  price  for  barley, 
com,  grain,  sorghum,  pats,  and  wheat  as 
provided  for  in  §  713.106. 

(2)  Payment  Computation.  Reduced 
yield  payments  shall  be  determined  for 
each  crop  by  multiplying  the  reduced 
yield  payment  rate  times  the  smaller  of 
the  result  of  the  following  computations: 

(i)  The  result  determined  by 
multiplying  the  acreage  of  the  crop  on 
the  farm  by  60  percent  (75  percent  for 
upland  cotton  and  rice)  of  the  farm  yield 
as  provided  in  §  713.6,  and  subtracting 
the  determined  production  for  the  farm 
therefrom;  or 

(ii)  The  result  determined  by 
multiplying  the  acreage  of  the  crop  on 
the  farm  for  which  crop  insurance  under 
the  Federal  Crop  Insurance  Act  was  not 
available  by  60  percent  (75  percent  for 
upland  cotton  and  rice)  of  the  farm  yield 
as  provided  in  §  713.6,  and  subtracting 
the  determined  production  for  the 
eligible  acreage  therefrom. 

§  1476.127    0MB  Control  Numbers 
Assigned  Pursuant  to  the  Paperwork 
Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  1476)  have  been 
approved  by  the  office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35. 

Signed  at  Washington.  DC  on  June  9, 1986. 
Miitoo  |.  Hertz, 

Acting  Executive  Vice  President  Commodity 
Credit  Corporation. 
[FR  Doc.  86-13308  Filed  6-9-86;  5:13  pm] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  611 

Farm  Credit  System  Capital 
Corporation;  Organiration;  Extension 
of  Comment  Period 

agency:  Farm  Credit  Administration. 
action:  Final  Rule;  comment  period 
extension.  

summary:  The  Farm  Credit 
Administration  ("FCA")  pubUshed  final 
regulations  with  request  for  comments 
in  the  Federal  Register  on  March  13. 
1986.  (51  FR  8665).  12  CFR  611.1140-1142. 
applicable  to  the  Farm  Credit  System 
Capital  Corporation  ("Corporation") 


IM   I 
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established  under  the  Farm  Credit 
AmendmeMts  Act  of  1985  (1985 
Amendments")  chartered  by  the  FCA  on 
FebniaTy  24. 19K.  purwwnt  to  {  4.2BA  of 
Ihe  Farm  CredSt  Act  of  1971,  as  amended 
(■1971  Act~l.  The  FCA  hereby  gives 
notice  that  the  oomnent  period  is 
extended. 

date:  The  period  for  receipt  of  written 
comments  is  hereby  extended  to  August 
18. 1986. 

AOORESS:  AU  comments  should  be 
submitted  in  writing  to  Frederick  R. 
Medero.  General  Counsel.  Farm  Credit 
AdministraUon.  1501  Farm  Credit  Drive. 
McLean,  Virginia  22102-5090.  Copies  of 
all  communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  the  General 
Counsel,  Farm  Credit  Administration. 

FOR  FUirrHER  INFORMATION  CONTACT 

Kenneth  L.  Peoples.  Senior  Attorney. 
Office  of  the  General  Counsel  1501 
Farm  Credit  Drive,  McLean.  VA  22102- 
5090.  (703)  883-4020. 

SUPPLEMENTARY  INFORMATION:  Since  the 
publication  of  the  finel  regulations 
relating  to  the  Corporation  on  March  13 
1986.  the  FCA  received  comments  from 
several  parties,  indeding  the 
Corporatioa  requesting  additional  time 
to  respond  to  the  regulations.  The  FCA 
extended  the  comment  period  imtil  May 
30. 1986  (51  FR  16281).  The  Corporation 
has  now  requested  an  additional 
extension  of  the  period  to  make 
comments.  The  FCA  Board  has 
determined  that  a  further  extension  of 
the  comment  period  would  be  beneficial 
in  ensuring  that  all  interested  parties 
have  an  opportunity  to  comment  on  the 
final  regulations,  and  has  extended  the 
comment  period  to  coincide  with  the 
period  specified  for  the  final  regulation 
relating  to  Corporation  assessments 
which  have  been  published  for 
comment.  Accordingly,  the  FCA  Board 
has  ordered  an  extension  of  the  period 
for  public  comment  on  regulations 
related  to  thfe  Corporation  ending 
August  18, 1986. 

Frank  W.  NayloE.  |r.. 

Chairman.  Farm  Credit  Administration 

Board. 

[FR  Doc.  86-13119  Filed  6-10-86: 1:46  pm) 
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12  CFR  Part  611 

Organization;  Farm  Credit  System 
Capital  Corporation;  Funding 

agency:  Farm  Credit  Administration. 
action:  Final  rule  with  request  for 
comments. 


summary:  The  Farm  Credit 
Administration  (FCA)  has  promulgated 
final  regulation  §  eil.ll42(h)  appWcabie 
to  the  funding  activities  of  the  Farm 
Credit  System  Capital  Coiporation 
(Corporation)  established  under  the 
Farm  Credit  Amendments  Act  of  1985 
(1985  Amen(taients)  and  chartered  by 
the  FCA  on  February  24. 1966.  pursuant 
to  section  4.28A  of  die  Farm  Credit  Act 
of  1971,  as  amended  (Act).  The 
Corporation  superseded  and  succeeded 
to  the  assets  and  liabilities  of  the  Farm 
Credit  System  Capital  Corporation 
chartered  by  the  FCA  on  June  6. 1985. 
and  dissolved  by  the  FCA  following  the 
chartering  of  the  Corporation. 
DATES:  Effective  June  13. 1986.  Written 
comments  must  be  received  on  or  before 
August  18. 1986. 

ADDRESS:  Submit  comments  in  writing 
to  Frederick  R.  Medero.  General 
Counsel.  Farm  Credit  Administration. 
1501  FaiTO  Credit  Drive.  McLean. 
Virginia  22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  General  Covnsel. 
Farm  Credit  Administratioa. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  L  Norton,  Office  of  General 
Counsel  Farm  Credit  Administration. 
1501  Farm  Credit  Drive.  McLean. 
Virginia  22102.-5090,  (703)  883-4025. 
SUPPLEMENTARY  INFORMATION:  Under 

the  1985  Amendments  enacted  on 
December  23. 1985.  Congress  directed 
the  FCA  to  charter  the  Corporation 
within  60  days  for  the  purpose  of 
carrying  out  a  program  of  financial  and 
technical  assistance  to  Farm  Credit 
System  (System)  banks  and  associations 
(hereinafter  referred  to  as  institutions) 
and  their  borrowers.  The  Corporation  is 
empowered  to  acquire,  hold,  restructure, 
collect,  and  otherwise  administer 
nonperforming  assets  (including  loans 
and  acquired  property)  from  System 
institutions,  and  to  provide  financial  and 
technical  assistance  to  System 
institutions.  Congress  intended  that  the 
Corporation  serve  as  a  vehicle  through 
which  System  institutions  will  assist 
each  other  by  transferring  their 
substantial  surplus  to  those  institutions 
in  greatest  need  of  capital. 

The  FCA  issued  the  charter  for  the 
Corporation  on  February  24, 1986,  and 
published  final  regulations,  effective 
March  10, 1986,  providing  for  the 
organization  and  operations  of  the 
Corporation  (51  FR  8665,  March  13, 
1966).  Section  611.1142  of  those 
regulations  addresses  the  powers  of  the 
Corporation.  Paragraph  (h)  of  §  611.1142 
was  reserved  in  order  for  the  FCA  to 
finish  development  of  related 
regulations  regarding  capital  adequacy 


of  System  institutions.  There  is  a  linkage  . 
between  the  capital  adequacy 
regulations  and  §  eil.ll42(h)  since  the 
ability  of  System  institutions  to 
contribute  funds  to  the  Corporation  is 
closely  related  to  the  institutions'  capital 
positions. 

The  1985  Amendments  authorize  the 
Corporation  to  fund  its  programs  of 
financial  and  technical  assistance  by 
assessing  System  institutions  and  by 
requiring  System  institutions  to 
purchase  the  Corporation's  capital  stock 
and  debt  obligations.  Section  4.28G{15) 
of  the  Act  requires  the  FCA  to  establish 
regulations  that  ensure  that  the  System's 
"available  capital  and  reserves"  are 
committed  to  providing  financial 
assistance  to  System  institutions 
experiencing  financial  difficulties.  In 
determining  available  capital  and 
reserves,  capital  stock,  participation 
certificates,  and  allocated  equities  held 
by  borrowers  that  are  not  associations 
chartered  under  the  Act  were  excluded 
from  assessment  by  the  Corporation. 
The  FCA  was  directed  under  the  Act  to 
establish  criteria  that  provide  for  an 
equitable  sharing  among  System 
institutions  of  the  burden  of  providing 
funds  to  the  Corporation.  In  addition, 
the  Act  required  that  such  criteria 
ensure  that  contributing  institutions 
remain  able  to  provide  credit  to  eligible 
borrowers  on  reasonable  and 
competitive  terms  and  to  obtain  funds 
on  the  public  financial  markets. 

Section  4.28G(14)  of  the  Act  directs 
the  Corporation  to  obtain  funds  from 
System  institutions  using  transactions 
that  provide  for  repayment  of 
contributed  funds  on  reasonable  terms 
from  the  surpltises  accumulated  by  the 
Corporation.  Accordingly,  S  611.1142(h) 
authorizes  the  Corporation  to  assess 
System  institutions  only  for  purposes  of 
paying  the  Corporation's  operating 
expenses,  which  are  defined  to  include 
all  expenses  incurred  in  the  normal 
operation  of  the  Corporation,  including 
salaries,  cost  of  space,  and  other 
operating  budget  expenses.  Payments  of 
direct  financial  assistance  to  eligible 
System  institutions  and  purchases  of 
eligible  loans  and  acquired  property  by 
the  Corporation  are  not  operating 
expenses  and  must  be  funded  with 
proceeds  from  the  issuance  of  the 
Corporation's  obligations.  Section 
4.28G(14)  of  the  Act  prohibits  the 
Corporation  from  assessing  System 
institutions  for  interest  expense  incurred 
on  obligations  issued  by  the 
Corporation,  either  in  its  own  name  or 
jointly  with  other  System  institutions. 
Accordingly.  §  611.1142(h)(4)  provides 
that  the  Corporation  may  issue 
obligations  to  pay  interest  expenses  on 


its  outstanding  obligalions  or  on  debt 
obligations  it  has  assumed  in  purchasing 
eligible  loans  and  acquired  property. 
Section  611.1142(h)(2)  requires  the 
Corporation  to  provide  ajwritten  notice 
to  each  System  institution  that  is 
assessed  or  required  to  purchase  the 
Corporation's  obligations.  The 
notification  must  describe  the  nature  of 
the  funding  transaction,  the  purpose  and 
amount  of  the  transaction,  and  transfer 
and  accounting  information.  Each 
institution  receiving  a  notification  is 
required  to  pay  the  assessment  or 
purchase  the  obligations  no  later  than  10 
days  after  the  date  of  the  notification 
and  in  the  manner  directed  by  the 
Corporation. 

Section  611.1142(h)(6)  provides  that 
the  Corporation  can  determine  each 
institution's  ability  to  pay  based,  in  part, 
on  the  institution's  level  of  unallocated 
retained  earnings,  which  consist  of  the 
institution's  total  capital  minus  capital 
stock,  participation  certificates,  and 
equities  allocated  to  borrowers  that  are 
not  associations.  The  level  of 
unallocated  retained  earnings  is  the 
basis  for  determining  the  unallocated 
retained  earnings  percentage  of  an 
institution  and  its  placement  in  one  of 
four  regulatory  zones,  designated  A 
through  D.  Section  611.1142(h)(4) 
establishes  circumstances  in  which  the 
FCA  may  adjust  the  unallocated 
retained  earnings  level  of  an  institution 
for  purposes  of  determining  its  ability  to 
pay  assessments  or  purchase 
obligations.  There  are  circumstances  in 
which  an  institution  may  possess 
additional  financial  resources  that  are 
not  reflected  in  its  reported  level  of 
unallocated  retained  earnings  or 
situations  where  the  institution  has 
taken  discretionary  actions  that  have 
the  effect  of  circumventing  its 
responsibility  to  provide  funds  to  the 
Corporation.  In  those  instances,  the  FCA 
may  require  an  institution  to  adjust  its 
unallocated  retained  earnings  for 
assessment  purposes.  For  example, 
when  the  FCA  determines  that  an 
institution's  allowance  for  loan  losses  is 
not  established  in  accordance  with 
generally  accepted  accounting 
principles,  the  amount  in  the  allowance 
that  exceeds  the  amount  required  by 
generally  accepted  accounting  principles 
will  be  considered  unallocated  retained 
earnings  for  assessment  purposes. 

As  provided  for  in  the  Act.  the 
Corporation  shall  obtain  all  of  the 
available  capital  and  reserves  of  the 
System  that  are  necessary  for  the 
Corporation  to  carry  out  its  chartered 
purposes.  The  regulation  establishes  a 
two-stage  process  for  the  Corporation  to 
follow  that  will  delay  the  adverse  effect 


of  contributions  on  the  weakest 
institutions  until  such  time  as  the 
System's  financial  condition  has 
deteriorated  to  the  point  that  such 
contributions  are  necessary. 

The  Corporation  must  first  assess  and 
require  purchases  of  obligations  from 
institutions  that  have  capital  at  or  above 
the  lower  level  of  a  Zone  C  institution. 
This  zone  of  unallocated  retained 
earnings  is  the  lowest  which  the  FCA 
deems  adequate  for  each  individual 
institution  during  the  period  of  operation 
of  the  Corporation.  If  and  when  all 
institutions  are  at  or  below  the  lower 
level  of  Zone  C  and  the  Corporation 
needs  additional  funds  to  operate  and 
provide  financial  and  technical 
assistance  to  institutions,  it  may  then 
assess  all  institutions  in  relation  to  their 
remaining  unallocated  retained 
earnings. 

The  Act  requires  that  the  assessment 
regulations:  (1)  Provide  for  an  equitable 
sharing  of  the  burden  among 
institutions,  (2)  ensure  that  the  financial 
positions  of  institutions  providing  funds 
are  maintained  so  that  reasonable  and 
competitive  credit  continues  to  be 
available  to  System  borrowers,  and  (3) 
ensure  that  each  bank  is  able  to  borrow 
and  repay  funds  in  the  public  financial 
markets.  In  providing  for  an  equitable 
sharing  of  the  burden  of  assessments  or 
purchases,  the  Corporation  must 
consider  the  institutions'  relative 
financial  strength  and  ability  to  pay,  the 
effect  on  loan  interest  rates  of  each 
System  institution,  and  the  impact  of 
prior  assistance  provided  to  institutions. 

Section  611.1142(h)  addresses  those 
concerns  in  several  ways.  Section 
611.1142(h)(6)  requires  the  Corporation, 
in  equitably  distributing  the  burden,  to 
first  assess  those  institutions  classified 
in  Zone  C  and  above,  as  those 
institutions  have  the  greatest  capacity  to 
provide  assistance.  Section 
611.1142(h)(7)  further  requires  the 
Corporation  to  annually  redistribute 
outstanding  obligations  to  ensure  that 
no  institution  hold  mare  than  its 
proportionate  share  of  obfigations  based 
on  its  financial  strength. 
.   Section  611.1142(h)(6)  requires  the 
Corporation  to  develop  procedures  for 
determining  which  System  institutions 
will  be  required  to  provide  funds.  The 
Corporation  is  required  to  obtain  funds 
based  on  each'contributing  institution's 
relative  financial  strength  and  ability  to 
pay,  taking  into  consideration  the 
criteria  contained  in  |  €11. 1142(h)(6)  (i) 
through  (iii)  which  considers  the  effect 
that  obtaining  funds  has  on  borrowers 
and  the  contributing  institution's  abiHty 
to  continue  to  provide  credit.  These 
requirements  are  designed  to  ensure  that 


financially  stronger  System  institutions 
bear  a  greater  share  of  the  burden  of 
providing  funds  to  the  Corporation  until 
the  available  capital  and  reserves  of  all 
institutions  have  been  utihzed.  In  taking 
those  factors  into  consideration,  as  the 
relative  financial  strength  of  the  entire 
System  declines,  the  impact  of 
assessments  on  individual  institutions 
must  be  weighed  against  the  increasing 
funding  needs  of  the  Corporation  and 
the  relative  financial  strength  of  each 
System  institution  when  compared  with 
the  other  institutions  in  the  System. 

Section  611.1142(h)(6)(i)  requires  the 
Corporation  to  consider  the  effect  of 
obtaining  funds  from  an  institution  on 
the  lending  rates  charged  by  the 
contributing  institution.  The  criteria 
contained  in  (  611.1W2(h)(6)(i)  are 
factors  that  the  Corporation  must  take 
into  consideration  in  making 
assessments  or  requiring  purchases  of 
obligations  but  are  not  factors  that 
would  preclude  assessments  or  require 
purchases  of  obligations  from  any 
institution  that  has  available  capital  and 
reserves,  has  a  positive  level  of 
adjustable  loanable  funds 
(§  611.1142(hl(6)(ii)),  and  is  able  to 
satisfy  the  bond  collateral  requirements 
contained  in  section  4.3  of  the  Act 
(I  611.1142(h)(6)(iii)). 

Section  611.1142(h)(6)(i)  recognizes 
that  institutions  with  levels  of 
unallocated  retained  earnings  provided 
for  in  Zones  A  and  B  are  strongly 
capitalized  and  need  not  increase  the 
lending  rate  charged  to  current 
borrowers  to  provide  funds  to  the 
Corporation.  While  it  is  possible  that 
such  institutions  could  record  reduced 
earnings  or  incur  operating  losses  as  a 
result  of  contributing  funds  to  the 
Corporation,  these  institutions  can 
reduce  their  level  of  tmallocated 
retained  earnings  and  remain 
adequately  capitalized  without 
increasing  their  lending  rate.  Therefore, 
obtaining  funds  from  institutions  in 
Zones  A  and  B  is  deemed  not  to  affect 
the  lending  rates  of  borrowers. 
Institutions  in  Zone  C  that  charge  belpw 
average  lending  rates  are  in  a  position  to 
increase  their  lending  rate,  if  necessary. 
to  provide  funds  to  the  Corporation. 
Institutions  classified  in  Zone  C  could 
be  adversely  affected  by  providing 
funds  to  the  Corporation  if  the 
institutions  already  charge  lending  rates 
that  are  al>ove  the  average  rate  charged 
by  other  institutions  in  Zone  C  chartered 
under  the  same  title  of  the  Act.  In  such 
instances,  the  Corporation  is  required  to 
consider  the  effect  that  requiring  the 
institution  to  provide  funds  would  have 
on  the  contributing  institution's 
borrowers. 
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Section  611.1142(h)(c){ii)  requiies  the 
Corporation  tD  consider  the  impact  of 
assessments  on  any  System  institution 
whose  "adjusted  loanable  funds"  are 
not  positive.  Loanable  funds,  which 
measure  an  institution's  futiu-e  earnings 
capacity,  are  adjusted  to  take  into 
consideration  the  institution's  abiUty  to 
sell  nonaccnial  loans  and  acquired 
property  to  the  Corporation.  However, 
the  amount  of  this  adjustment  is  limited 
by  the  ability  of  the  institution  to  absorb 
the  losses  associated  with  disposition  of 
the  assets  and  still  meet  the  capital 
adequacy  requirements  of  Zone  C.  The 
use  of  a  "zero"  level  of  loanable  funds  is 
consistent  with  prior  FCA  and  System 
studies  that  have  used  the  loanable 
funds  criterion  as  a  measure  for 
differentiating  between  viable  and 
nonviable  institutions. 

Section  611.1142(h)(c)(iii)  provides 
that  the  Corporation  may  not  assess  or 
require  an  institution  to  purchase 
obligations  if  providing  funds  would 
cause  the  contributing  institution  to  lose 
access  to  funds  in  the  public  financial 
markets  or  the  ability  to  satisfy  the 
hability  on  its  own  obligations.  This 
criterion,  which  applies  only  to  System 
banks,  is  met  as  long  as  the  institution 
maintains  eligible  collateral  to  fully 
collateralize  the  obligations  it  issues  as 
is  required  by  section  4.3  of  the  Act. 

The  regulation  contains  references  to 
zone  classifications  and  related  levels  of 
unallocated  retained  earnings  that  will 
be  contained  in  the  capital  adequacy 
regulations.  Appendix  I  to  S  611.1142(h) 
shall  be  used  by  the  Corporation  in 
applying  this  regulation  until  the  capital 
adequacy  regulations  are  effective. 

Section  611.1142(h)  is  adopted  as  a 
final  regulation  consistent  with  the 
adoption  of  prior  regulations  regarding 
the  Corporation  that  were  published  on 
March  13. 1986  (51  FR  8665).  In  adopting 
this  regulation  as  a  final  regulation,  the 
FCA  noted  that  the  Act  requires  that 
regulations  be  in  effect  before  the 
Corporation  can  exercise  all  of  the 
powers  which  Congress  conferred  under 
the  Act.  The  agency  has  determined  that 
in  light  of  the  congressional  directive  in 
the  Amendments  that  the  Corporation 
be  chartered  within  60  days  of 
enactment  of  the  1985  Amendments  and 
be  operational  as  soon  as  possible 
thereafter,  public  notice  and  publication 
for  comment  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  For  the  same  reasons,  the  FCA 
has  waived  the  30-day  period  otherwise 
applicable  under  subparagraph  (b)(1)  of 
section  5.17  of  the  Act.  In  accordance 
with  12  U.S.C.  2252(b)(2).  the  regulation 
is  effective  immediately.  Although  the 
regulation  will  be  effective  immediately. 


the  public  has  been  afforded  a  period  of 
30  days  from  the  date  of  publication  to 
submit  written  comments  to  the  FCA. 

List  of  Subjects  in  12  CFR  Part  611 

Agriculture.  Banks.  Banking, 
Organization  and  functions 
(Government  agencies).  Rural  areas. 

This  regulation  is  hereby  adopted  by 
the  Fkrm  Credit  Administration  the  5th 
day  of  June  1986. 
Frank  W.  Nayior.  Jr., 
Chairman. 

As  stated  in  the  preamble.  Part  611  of 
Chapter  VI.  Title  12  of  the  Code  of 
Federal  Regulations,  is  being  revised  as 
follows: 

1.  The  authority  citation  for  Part  611, 
Subpart  J,  continues  to  read  as  follows: 

Authority:  Sec8.  4.28A-4.28U  5.17,  Pub.  L 
99-205,  99  Stat.  1678. 

2.  Section  611.1142  is  amended  by 
adding  new  paragraphs  (h)  and  (m)  and 
by  adding  new  paragraph  (1)(9)  to  read 
as  follows: 

PART  611-ORGANIZATION 

Subpart  J— Farm  Credit  System 
Capital  Corporation 


§  611.1 142    General  corporate  powers. 

•        *        «  ■      •        * 

(h)  Funding.  This  paragraph 
establishes  criteria  and  limitations 
under  which  the  Corporation  may  assess 
System  institutions  to  pay  the 
Corporation's  operating  expenses, 
except  interest  expense;  and  require 
System  institutions  to  purchase  the 
Corporation's  capital  stock  and  debt 
obligations  collectively  termed 
"obligations."  which  are  issued  to 
enable  the  Corporation  to  provide  direct 
financial  assistance  to  System 
institutions  experiencing  financial 
difficulties  and  to  purchase  eligible 
loans  and  acquired  property  from 
System  institutions. 

(1)  For  purposes  of  this  paragraph,  the 
following  definitions  shall  apply: 

(i)  "Adjusted  loanable  funds"  means 
loanable  funds  adjusted  by  an  amount 
representing  the  proceeds  which  the 
institution  could  receive  from  sale  of  all 
loans  and  acquired  property  eligible  to 
be  sold  to  the  Corporation.  These 
adjustments  shall  be  equal  to  80  percent 
of  the  book  value  of  loans  and  acquired 
property  eligible  for  sale  to  the 
Corporation,  provided  that  such  amount 
shall  not  exceed  the  amount  that  would 
cause  the  institution's  unallocated 
retained  earnings  percentage  to  fall 
below  the  level  required  for 
classification  as  a  Zone  C  institution  if 


the  institution  sold  eligible  loans  and 
acquired  property  to  the  Corporation. 

(ii)  "Allowances  for  losses"  means  the 
allowance  for  losses  on  loans  (Account 
420);  allowance  for  losses  on 
investments  in  paid-in  surplus — PCA 
(Account  422);  allowable  for  losses  on 
loans  in  process  of  foreclosure, 
judgments,  etc.  (Account  424);  allowance 
for  losses  on  acquired  property  (Account 
428);  and  any  other  valuation  account 
established  and  maintained  in 
accordance  with  Farm  Credit 
Administration  instructions  or  approval. 

(iii)  "Available  capital  and  reserves" 
shall  have  the  same  meaning  as 
"unallocated  retained  earnings"  for 
Federal  land  banks,  Federal  land  bank 
associations,  production  credit 
associations,  and  banks  for 
cooperatives.  For  Federal  intermediate 
credit  banks,  "available  capital  and 
reserves"  means  "unallocated  retained 
earnings"  increased  by  legal  reserve — 
PCAs  less  impairment  (Accounts  456-10 
and  459). 

(iv)  "Average  loan  rate"  means  the 
average  of  all  loan  rates  charged  by  a 
System  institution  weighted  by  the 
volume  of  loans  outstanding  at  each 
rate. 

(v)  "Generally  accepted  accounting 
principle"  has  the  same  meaning  as  that 
term  as  defined  in  S  621.2(a)  of  this 
chapter. 

(vi)  "Loanable  funds"  means  interest- 
accruing  assets  ("loans"  as  defined  in 
S  621.2(a)(13)  of  this  chapter  minus 
"nonaccrual  loans"  as  defined  in 
§  621.2(a)(15)  of  this  chapter,  plus 
ehgible  investment  securities  as  defined 
in  S  615.5140  of  this  chapter,  plus  other 
interest-accruing  assets)  minus  interest- 
bearing  obligations  (ConsoUdated 
Bonds,  Consolidated  Systemwide  Bonds. 
Farm  Credit  Investment  Bonds. 
Consohdated  Systemwide  Notes,  funds 
held  accounts,  notes  payable,  and  other 
interest-bearing  Habilities). 

(vii)  'Total  assets"  means  the  total 
assets  of  an  institution  as  determined  in 
accordance  with  the  Farm  Credit 
Administration  instructions  for  the 
preparation  of  financial  and  statistical 
reports  (FCA  F&R).  For  banks  for 
cooperatives,  total  assets  shall  be 
increased  by  participation  loans  sold  by 
a  bank  for  cooperatives  to  the  Central 
Bank  for  Cooperatives  and  reduced  by 
its  investment  in  the  Central  Bank  for 
Cooperatives. 

(viii)  "Unallocated  retained  earnings" 
means  the  undistributed  earnings  of  an 
institution  that  have  not  been  allocated 
to  the  institution's  members  or  patrons. 
The  unallocated  retained  earnings  for 
each  type  of  institution  are  contained  in 
the  following  accounts: 


(A)  For  Federal  land  banks: 

[1)  Legal  reserve,  reduced  by 
impairment  (Accounts  456  and  459); 

(2)  Surplus  reserve  (Account  462);  and 
[3]  Earned  surplus  (Account  471). 

(B)  For  Federal  land  bank 
associations: 

[1)  Legal  reserve,  reduced  by 
impairment  (Accounts  456  and  459); 

■  [2]  Surplus  reserve  (Account  462);  and 

[3)  Earned  surplus  (Account  471). 

(C)  For  Federal  intermediate  credit 
banks: 

(2)  Surplus — unallocated  (Account 

465-05); 

(2)  Surplus — reserved,  reduced  by 
impairment  (Accounts  465-10  and  468); 

(J)  Undistributed  earnings  (Account 
478);  and 

(4)  Reserve  for  contingencies — 
unallocated  (Account  481). 

(D)  For  production  credit  associations: 
\l)  Surplus  reserved  (Account  465-10); 
[2]  Undistributed  earnings  (Account 

478); 

(3)  Earnings  reserved  for  stock 
dividends  (Account  482);  and 

(4)  Earnings  reserved  for  patronage 
distributions  (Account  484). 

(E)  For  banks  for  cooperatives: 

[1]  Unallocated  surplus  (Account  465- 
05); 

(2)  Surplus  reserved  (Account  465-10); 
*»nd 

(J)  Undistributed  earnings  (Account 

478). 

(ix)  "Unallocated  retained  earnings 
percentage"  means  the  relationship 
between  the  unallocated  retained 
earnings  of  an  institution  and  its  total 
assets  reflected  as  a  percentage.  The 
percentage  is  calculated  by  dividing 
unallocated  retained  earnings  by  total 
assets. 

(2)  Notice  of  assessment  and  issuance 
of  obligations.  The  Corporation  shall 
provide  a  written  notification  of  any 
assessment  or  requirement  to  purchase 
the  Corporation's  obligations  to  the  chief 
executive  officer  of  each  institution 
providing  funds.  The  notification  shall 
include  ^e  amount  and  purpose  of  the 
transaction,  accounting  and  funds 
transfer  instructions,  and  any  other 
information  the  Corporation  determines 
is  necessary  to  complete  the 
tran8action(s).  All  System  institutions 
shall  pay  assessments  or  purchase 
obligations  within  10  days  of  the  date  of 
the  notification  and  in  the  manner 
prescribed  by  the  Corporation. 

(3)  Assessment  for  operating 
expenses.  The  Corporation  shall  assess 
System  institutions  in  accordance  with 
this  paragraph  to  cover  the 
Corporation's  operating  expenses, 
except  interest  expense,  at  such  times 
and  under  such  circumstances  the 
Corporation  determines  are  appropriate. 


For  purposes  of  this  paragraph, 
operating  expenses  shall  mean  all 
expenses  incurred  in  the  routine 
operation  of  the  institution,  including 
salaries,  benefits,  cost  of  space 
occupied,  and  all  other  business 
expenses  included  in  an  operating 
budget  approved  by  the  Corporation 
board  of  directors.  Operating  expenses 
shall  not  include  payments  of  direct 
financial  assistance  made  to  eligible 
System  institutions  by  the  Corporation. 

(4)  Purchase  of  Corporation 
obligations.  The  Corporation  shall 
require  System  institutions  in 
accordance  with  this  paragraph  to 
purchase  the  Corporation's  obligations 
which  are  issued  to  obtain  funds  to 
provide  direct  financial  assistance  to 
eligible  System  institutions,  to  acquire 
eligible  loans  and  loan-related  assets,  or 
to  pay  interest  expense  on  debt 
obligations  assumed  by  the  Corporation 
in  purchasing  eligible  loans  and  loan- 
related  assets  from  System  institutions. 
The  Corporation  shall  utilize 
transactions  which  minimize  the  impact 
on  the  institutions  providing  funds, 
taking  into  consideration  relevant 
economic,  financial,  and  tax 
implications. 

(5)  Adjustment  of  capital  zones  and 
unallocated  retained  earnings 
percentage.  Assessments  and 
requirements  to  purchase  the 
Corporation's  obligations  are  based  in 
part  on  the  zone  classification  of  an 
institution  as  provided  for  in  Appendix  I 
to  this  regulation  subject  to  the 
adjustments  made  in  accordance  with 
this  paragraph.  The  FCA  may  adjust  the 
zone  classification  or  unallocated 
retained  earnings  of  an  institution  for 
purposes  of  this  paragraph  based  on  the 
following  criteria: 

(i)  The  amount  of  the  allowance  for 
loan  losses  or  other  valuation  of  an 
institution  exceeds  the  amount  that  is 
required  in  accordance  with  generally 
accepted  accounting  principles.  The 
excess  amount  in  the  allowance  shall  be 
considered  unallocated  retained 
earnings  for  purposes  of  determining 
assessments  and  requirements  to 
purchase  the  Corporation's  obligations. 

(ii)  An  institution  has  diverted 
unallocated  retained  earnings  without 
substantial  economic  benefit  to  the 
institution. 

(iii)  An  institution  has  material 
imrecognized  gains  that  would,  if 
realized,  impact  the  computation  of  the 
unallocated  retained  earnings  of  the 
institution.  Such  instances  include  but 
are  not  limited  to  unrecognized  gains  on 
appreciated  assets,  and  the  fair  market 
value  of  unrecorded  assets  such  as 
mineral  rights. 


(iv)  An  institution  has  entered  into 
transactions  that  elevate  form  over 
substance. 

(6)  Funding  criteria.  To  the  extent 
necessary  to  fund  its  purchase  of  assets 
from  System  institutions  and  to  enable 
the  Corporation  to  extend  direct 
financial  assistance  to  eligible 
institutions,  the  Corporation  shall  assess 
or  require  System  institutions  to 
purchase  obligations  to  the  full  extent  of 
their  available  capital  and  reserves,  as 
defined  in  this  subpart.  In  equitably 
distributing  the  burden  of  such 
assessments  as  they  are  made  from  time 
to  time,  the  Corporation  shall  require 
institutions  which  in  accordance  with 
paragraph  (h)(5)  of  this  section  are 
classified  in  Z«ne  A,  B,  or  C  to  provide 
funds  to  the  Corporation,  prior  to 
making^assessments  of  or  requiring  the 
purchase  of  obligations  by  institutions 
classified  in  Zone  D.  The  Corporation  • 
shall  take  into  consideration  the  criteria 
contained  in  paragraphs  (h)(6)(i)  through 
(iii)  of  this  section,  provided  that  nothing 
in  this  paragraph  shall  prevent  the 
Corporation  from  assessing  or  requiring 
an  institution  to  purchase  obligations 
when  it  has  available  capital  and 
reserves. 

(i)  The  Corporation  shall  consider  the 
effect  that  obtaining  funds  will  have  on 
the  institution's  loan  rate.  Any 
assessments  and  purchases  of 
obligations  shall  be  deemed  to  have  no 
effect  on  the  lending  rates  of  the 
following  institutions  that  either  have 
sufficient  resources  to  pay  assessments 
and  purchase  obligations  without  raising 
their  interest  rates  or  that  charge  rates 
below  the  average  loan  rates  of  similar 
institutions: 

(A)  Institutions  classified  in  Zone  A  or 
B;and 

(B)  Institutions  classified  in  Zone  C 
that  charge  an  average  loan  rate,  based 
on  the  most  recent  quarteriy  financial 
statement,  that  is  below  the  weighted 
average  loan  rate  charged  by  all 
institutions  chartered  under  the  same 
title  of  the  Act  and  classified  in  Zone  C. 

(ii)  The  Corporation  shall  ensure  that 
the  earnings  capacity,  loanable  funds, 
and  overall  financial  viability  of  an 
institution  providing  funds  to  the 
Corporation  are  not  reduced  by  such 
action  below  the  level  necessary  to 
enable  the  institution  to  provide  credit 
to  eligible  borrowers  on  reasonable  and 
competitive  terms.  Any  assessment  or 
required  purchase  of  obligations  shall  be 
deemed  to  have  no  impact  on  an 
institution  for  purposes  of  this 
paragraph  if  such  institution  has  a 
positive  level  of  adjusted  loanable 
funds. 
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(iii)  The  Corporation  shall  ensure  that 
System  hanks  that  provide  funds  to  the 
Corporation  retain  their  ability  to  obtain 
funds  in  public  financial  markets  and  to 
satisfy  their  individual  liability  on 
obligations.  Any  assessment  or  required 
purchase  of  obligations  shall  be  deemed 
to  have  no  impact  on  an  institution  for 
purposes  for  this  paragraph  if  the 
institution  is  able  to  satisfy  the 
collateral  requirements  contained  in 
section  4.3  of  the  Act. 

(7)  The  Corporation  may  redistribute 
outstanding  obligations  held  by 
contributing  institutions  on  an  aimual 
basis,  based  on  procedures  developed 
by  the  Corporation,  to  ensure  that  no 
System  institution  is  required  to  hold  a 
greater  than  proportionate  share  of  the 
Corporation's  obligations  based  on  its 
level  of  capital  and  unallocated  retained 
earnings. 

(9)  "FCA"  means  the  Farm  Credit 
Administration. 

(m)  Confidentiality  of  information. 
Any  information  prepared  by,  or 
adopted  by,  the  FCA  as  official  agency 
documents,  or  obtained  by  the  FCA  in 
the  exercise  of  its  statutory  authorities, 
including  without  limitation,  FCA 
examination  reports,  reports  on  the 
financial  condition  of  any  System 
institution,  or  any  zone  classification  of 
any  System  institution  that  the 
Corporation  receives  from  the  FCA  or 
by  the  expressed  consent  of  the  FCA 
from  any  System  institution  or  any  other 
party  shall  be  held  strictly  confidential 
and  shall  not  be  disclosed  to  any  person 
without  the  written  consent  of  the  FCA. 

Appendix  I  to  \  811.1142(h)— Fundiiig 

Section  611.1142(h)  contains  references  to 
regulatory  zones  and  unallocated  retained 
earnings  percentages  that  will  be  set  forth  in 
S  615.5206.  Until  S  615.5206  is  published  as  a 
final  regulation,  references  to  zone 
classifications  or  unallocated  retained 
earnings  percentages  shall  refer  to  such 
matters  contained  in  this  Appendix  I. 

Regulatory  Zones  and  Unauocateo 
Retained  Earnings  Percentage 

IfmtmrtmgM  mpnati*  the  boMocn  o(  the  InclcaMd  zona] 


The  numbers  in  each  box  represent 
the  lower  boundary  of  the  zone.  For 
instance,  a  bank  for  cooperatives  would 
be  classified  in  Zone  D  if  its  unallocated 
retained  earnings  percentage  drops 
below  0.8  percent.  Conversely,  if  its 
unallocated  retained  earnings 
percentage  were  2.2  percent  or  greater,  it 
would  be  classified  in  Zone  A. 

(FR  Doc.  86-13117  File  6-10-86;  12:10  pm) 
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12  CFR  Parts  620  and  621 

Disclosura  to  Sharahoktert 
Accounting  and  Reporting 
Requlremants 

agency:  Farm  Credit  Administration. 
ACTKM«:  Final  rule. 

summary:  The  Farm  Credit 
Administration  Board  (Board)  adopts 
amendments  to  regulations  under  Part 
620  that  (1)  require  disclosure  by  each 
Farm  Credit  System  (System)  bank  and 
association  in  its  annual  report  to 
shareholders  of  the  aggregate  amount  of 
compensation  paid  during  the  last  fiscal 
year  to  the  institutions'  senior  officers  as 
a  group,  without  naming  them;  (2) 
require  each  production  credit 
association  (PCA)  to  send  the  financial 
statements  of  the  Federal  intermediate 
credit  bank  (FICB)  in  its  district  to  PCA 
shareholders;  and  (3)  require  each 
System  bank  and  PCA.  begirming  with 
the  quarter  ending  ]une  30, 1986,  to 
report  quarterly  to  shareholders  on  the 
financial  condition  of  the  institution. 
EFFECTIVE  DATE:  The  regulations  shall 
become  effective  upon  the  expiration  of 
30  days  after  this  publication  during 
which  either  or  both  Houses  of  Congress 
are  in  session.  Notice  of  effective  date 
will  be  published. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  ].  Holland.  Office  of 

Examination  and  Supervision,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
(703)  883-4452: 
or 
Dorothy  J.  Acosta,  Office  of  General 
Counsel,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean,  VA 
22102-5090,  (703)  883-4020. 
SUPPt£MENTARY  INFORMATION:  On  April 
7, 1986.  (51  FR  11745)  the  Farm  Credit 
Administration  (FCA),  by  its  Acting 
Chairman,  published  for  comment 
proposed  amendments  to  recently 
adopted  regulations  that  require  System 
banks  and  associations  to  disseminate 
annual  reports  to  shareholders  at  the 
end  of  each  fiscal  year  and  information 
statements  to  association  shareholders 


prior  to  any  shareholder  meeting  at 
which  directors  are  elected  (51  FR  8644, 
March  13, 1986).  The  proposed 
amendments  would  require  (1)  System 
banks  and  associations  to  disclose 
aggregate  compensation  of  senior 
officers  in  the  annual  report  to 
shareholders;  (2)  FICB  financial 
statements  to  be  distributed  to  PCA 
shareholders;  and  (3)  System  banks  and 
PCAs  to  report  quarteriy  to 
shareholders. 

The  Farm  Credit  Corporation  of 
America  (FCCA)  commented  on  behalf 
of  the  37  System  banks.  Comments  were 
also  received  from  a  number  of 
association  officers  and  directors  and 
the  Tenth  District  FLBA  shareholders 
Advisory  Committee.  All  but  two  of  the 
association  officers  and  directors  that 
commented  are  in  the  Baltimore  District. 
Their  comments  related  primarily  to  the 
disclosure  of  senior  officer 
compensation  and  the  cost  of  the 
disclosure.  The  Tenth  District 
Shareholders  Advisory  Committee  did 
not  comment  directly  on  the  provisions 
of  the  regulation,  but  set  forth  its 
interpretation  of  the  Farm  Credit 
Amendments  Act  of  1985  (1985 
Amendments),  as  it  affects  the  FCA's 
authority  to  approve  interest  rates.  The 
FCCA  comments  represented  the 
coordinated  comments  of  the  37  System 
banks  on  the  three  areas  addressed  by 
the  proposed  amendments.  The 
comments  and  the  Board's  response  are 
discussed  below. 

1.  General 

The  FCCA  indicated  that  System 
institutions  recognize  the  need  for  full 
disclosure  of  material  information  and 
acknowledge  the  regulatory 
responsibility  of  FCA.  However,  they 
commented  that  consideration  should  be 
given  to  the  unique  nature  of  System 
institutions  and  the  shareholders' 
investment  in  these  institutions.  The 
FCCA  stated  that  because  the  stock  of 
System  institutions  is  not  publicly 
traded  and  is  not  held  for  capital 
appreciation,  investment  in  System 
institutions  is  generally  motivated  by 
the  availability  and  the  cost  of  credit 
rather  than  the  usual  investment 
considerations.  Therefore,  the  FCA 
should  carefully  consider  whether  the 
disclosure  requirements  of  the  Securities 
and  Exchange  Commission  (SEC)  for 
publicly  traded  companies  are 
appropriate  for  System  institutions. 
However,  the  FCCA  did  not  identify  any 
particular  disclosures  that  are 
inappropriate.  Also,  it  asserted  that  the 
disclosure  requirement  must  take  into 
account  a  careful  balancing  of  the 
benefits  of  additional  dis<:losure  against 
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the  associated  costs,  which  must  be 
ultimately  borne  by  all  of  the  System's 
borrower/shareholders. 

The  poard  does  not  believe  that  the 
distinction  between  holding  stock  for 
investment  purposes  and  holding  stock 
as  a  requirement  for  doing  business  with 
an  institution  has  any  material  bearing 
on  the  need  of  shareholders  for 
information  on  which  to  make  informed 
decisions.  There  are  distinctions 
between  the  types  of  information 
material  to  the  shareholders  of  SEC 
reporting  issues  and  shareholders  of 
System  institutions,  and  every  effort  has 
been  made  to  adjust  the  disclosure 
requirements  of  the  regulation 
accordingly. 

While  the  stock  of  System  institutions 
is  not  publicly  traded  in  a  secondary 
market,  that  stock  is  held  by  over 
900,000  individuals  and  business  entities 
who  have  a  common  interest  in  financial 
and  operating  information  concerning 
those  institutions.  Also,  the  size  of  many 
System  institutions  in  terms  of  assets  is 
comparable  to,  and  sometimes  greater 
than,  financial  institutions  and  other 
commercial  entities  whose  equity  and 
debt  securities  are  widely  held  by  the 
public.  Regardless  of  their  motivation 
for  purchasing  the  stock,  borrowers 
make  a  substantial  financial  investment 
in  System  institutions  and  obtain  a  right 
to  participate  in  the  affairs  of  those 
institutions.  Shareholders  can 
potentially  benefit  from  their  investment 
in  System  institutions  in  terms  of 
retained  earnings,  dividends  and 
patronage  refunds.  Thus,  shareholders 
need  sufficient  information  to  make 
intelligent  decisions  about  the 
management  and  operation  of  the 
institution  relating  to  their  investments 
and  to  hold  directors  and  management 
accountable  for  their  actions. 
Furthermore,  full  disclosure  should  lead 
in  the  long  run  to  more  efficient 
operations,  as  it  should  make  directors 
and  management  more  conscious  of 
their  responsibilities  and  more  aware 
that  they  are  accountable  to 
shareholders  for  their  actions. 

The  Board  agrees  that  the  benefits  to 
be  derived  from  regulatory  requirements 
should  outweigh  the  cost  of  compliance. 
The  Board  recognizes  that  System 
institutions  will  incur  costs  in  preparing 
and  disseminating  disclosure  materials, 
but  believes  that  the  benefits  that  will 
accrue  in  the  long  run  to  shareholders  in 
the  more  efficient  operation  of  the 
institutions  will  outweigh  the  costs. 

2.  Quarterly  Reporting  to  Shareholders 

The  FCCA  commented  that  the  cost  of 
distribution  of  quarterly  financial 
statements  to  borrow/shareholders  is 
not  justified  by  the  incremental  benefit 


to  be  derived  from  quarterly  reporting 
over  the  annual  report  requirement.  The 
FCCA  conceded  that  disclosure  of 
interim  information  may  be  appropriate 
in  certain  circumstances — for  example, 
where  there  has  been  a  materially 
adverse  change  in  the  financial 
condition  of  an  institution — and  agreed 
that  quarterly  reporting  to  the  FCA 
should  be  required.  However,  the  FCCA 
asserted  that  System  institutions  should 
not  be  required  to  distribute  quarterly 
reports  to  shareholders  but  should  be 
permittted  to  make  the  quarterly  report 
filed  with  the  FCA  available  upon 
request  or  voluntarily  distribute  a 
quarterly  report  in  a  format  deemed 
appropriate  by  the  institution.  The 
FCCA  noted  that  this  suggestion  would 
be  consistent  with  SEC  disclosure 
requirements.  The  FCCA  further 
commented  that  the  System  and  FCA 
should  have  an  opportunity  to  evaluate 
the  implementation  of  the  new  annual 
reporting  disclosure  requirement  before 
deciding  whether  additional  quarterly 
reporting  requirements  should  be 
instituted. 

The  Board  recognizes  that  the 
requirement  to  distribute  quarterly 
reports  to  shareholders  goes  beyond 
SEC  requirements.  However,  most 
publicly  traded  companies  routinely 
distribute  the  quarterly  reports  filed 
with  the  SEC  to  their  shareholders. 
Furthermore,  their  quarterly  statements 
are  extensively  reported  and  analyzed 
in  the  national  press. 

The  Farm  Credit  Act  of  1971,  as 
amended.  (Act)  places  a  regulatory 
obligation  upon  the  FCA  to  encourage 
borrower/ shareholder  participation  in 
System  institutions.  In  the  1985 
Amendments,  Congress  affirmed  the 
FCA's  regulatory  obligations  with 
respect  to  System  financial  reporting  by 
expressly  authorizing  the  FCA  to 
regulate  disclosure  to  shareholders.  The 
Board  believes  that  requiring  quarterly 
reporting  is  an  appropriate  means  to 
that  end  and  has  concluded  that  there  is 
a  strong  need  for  quarterly  reporting  not 
only  to  FCA,  but  also  to  borrower/ 
shareholders. 

The  Board  believes  the  costs  of 
printing  and  mailing,  when  separated 
from  the  cost  of  report  preparation 
(which  would  be  incurred  in  any  event  if 
the  reports  were  merely  filed  with  the 
FCA)  are  not  excessive  and  are  justified 
by  the  benefit  that  accrues  to 
shareholders.  Nonetheless,  in  order  to 
assure  that  affirmative  disclosure  can  be 
achieved  at  minimum  cost,  the  final 
regulation  allows  an  institution,  as  an 
alternative  to  mailing,  to  publish  its 
quarterly  report  in  newspapers  and 
periodicals  of  wide  enough  circulation  in 
its  trade  area  to  be  reasonably  assured 


that  all  of  the  institution's  shareholders 
will  be  reached.  Such  publication  must 
occiu"  within  45  days  of  the  end  of  the 
quarter. 

The  FCCA  commented  that  System 
institutions  are  neither  accustomed  to 
nor  equipped  to  assume  the  accounting 
and  disclosure  responsibilities  of 
publicly  traded  corporations  and  need 
additional  lead  time  to  permit  System 
institutions  to  gear  up  to  comply  with 
the  new  requirements.  The  FCCA 
asserts  that  if  quarterly  reports  are 
required  as  of  June  30. 1986,  the 
diversion  of  time  and  resources  to 
satisfy  the  quarterly  requirements  could 
mean  that  all  shareholder  reports 
produced  during  the  next  year  will  be  of 
a  lower  quality  than  desired  by  the  FCA 
and  the  System.  The  FCCA  proposes 
that  the  quarterly  reporting  requirement 
not  be  effective  until  1987. 

It  should  be  noted  that  the  proposed 
amendments  to  require  quarterly 
reporting  and  establishing  the 
framework  for  it  were  published  for 
public  comment  as  early  as  April  7, 1986. 
Also,  the  System's  Accounting 
Standards  Committee  had  established  a 
suggested  framework  for  interim 
reporting  which  was  distributed  to 
System  banks  in  March  of  1986.  The 
proposed  amendments  stated  that,  if  the 
amendments  were  adopted,  quarterly 
reports  would  be  required  for  the 
quarter  ending  June  30. 1986.  The 
regulation  allows  45  days  after  the  end 
of  the  quarter  for  the  preparation  and 
dissemination  of  the  report,  which 
would  place  the  due  date  for  second 
quarter  1986  reports  at  not  later  than 
August  14.  Therefore,  the  Board  believes 
that  System  institutions  have  had 
adequate  notice  of,  and  opportunity  to 
anticipate,  the  requirements  and  expects 
all  System  banks  and  PCAs  to  comply 
fully  with  the  reporting  requirements 
beginning  with  the  second  quarter 
ending  June  30, 1986.  The  Board  does  not 
agree  that  the  preparation  of  quarterly 
reports  should  result  in  a  lower  quality 
annual  report  to  shareholders.  Rather, 
the  Board  believes  that  the  preparation 
of  quarterly  reports  in  1986  should 
enhance  the  quality  and  timeliness  of 
information  presented  in  the  annual 
report  to  shareholders,  which  is  required 
for  the  1986  fiscal  yearend. 

The  FCCA  commented  that 
insufficient  time  is  provided  after  the 
close  of  the  quarter  for  the  preparation 
and  distribution  to  shareholders  and 
recommended  that  the  period  of  time 
within  which  the  report  must  be 
distributed  to  shareholders  be 
lengthened  from  45  to  60  days.  The 
Board  believes  that  45  days  is  ample 
time  to  provide  for  the  compilation  and 
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disUibution  of  qtiarterly  reports  to 
shareholders.  The  extent  of  the 
infonnattoR  to  be  provided  is  generally 

related  to  material  changes  in  the 
financial  condition  of  the  institution 
since  the  end  of  the  fiscal  year  and  an 
analysis  of  the  results  of  operations  for 
the  quarter.  An  extension  of  the 
reporting  period  beyond  that  proposed 
would  dilute  the  timeliness  and  hence 
the  importance  of  the  information  to  the 
shareholder.  Therefore,  the  final 
regulation  retains  the  45-day 
requirement  for  distribution  to 
shareholders. 

The  FCCA  commented  that  the 
reporting  of  business  combinations 
required  by  S  620.11(b)  (5)  and  (6).  while 
consistent  with  SEC  quarterly  reporting 
requirements,  is  not  necessarily 
appropriate  for  System  institutions.  The 
FCCA  suggested  that  the  FCA  provide 
more  specific  guidance  for  transactions 
that  have  occurred  and  that  can  be 
expected  to  occur.  The  FCCA  identified 
consolidations  and  mergers  as  two 
obvious  such  transactions  that  would  be 
covered  by  this  section. 

The  Board  believes  that  it  is  not 
possible  to  address  all  transactions  that 
have  occurred  or  can  be  expected  to 
occur  that  could  be  covered  by  this  or 
any  section  of  the  regulations  and 
declines  to  implement  the  suggestion. 
A  number  of  minor  substantive  and 
technical  changes  have  been  made  in 
response  to  comments: 

Section  620.11(a)  contained  an 
incorrect  reference  to  12  CFR  620.21.  An 
appropriate  change  has  been  made  to 
the  final  rule  to  clarify  that  the  format  is 
governed  by  paragraphs  (b).  (c).  and  (d) 
of  i  620.11. 

The  final  regulation  clarifies  that  the 
"ma^or  balance  sheet  captions"  and 
"major  income  statement  captions"  to 
be  provided  are  those  captions 
appearing  in  the  institution's  annual 
report  to  shareholders. 

The  FCCA  suggested  that  de  minimus 
rules  should  be  estabUshed  for 
§  620.11(b)  (2)  and  (3)  to  prevent 
immaterial  items  from  being  required  to 
be  disclosed.  While  the  Board  believes 
that  the  rules  of  condensation  have  the 
same  effect  as  de  minimus  rules,  a  de 
minimus  provision  has  been  added  to 
the  final  rule  as  §  620.11(f)- 

As  proposed,  §  620.11(b)(4) 
would  have  required  disclosure  of 
material  contingencies  even  if  a 
significant  change  has  not  occurred 
since  year-end.  This  requirement  is 
consistent  with  the  SEC  requirements 
and  is  an  exception  to  the  assumption 
permitted  for  all  other  disclosures  that 
the  readers  of  interim  statements  have 
access  to  year-end  financial  statements. 
The  FCCA  questioned  the  need  for  such 


dupbcation  of  infonaation  and  opined 
that  it  vrotdd  place  inappropriate 
emphasis  on  one  aspect  of  the  financial 
statement  The  Board  has  concluded 
that  the  FCCA  coauneat  has  nnerit,  and 
has  deleted  the  requirement  in  the  final 
rule. 

The  FCCA  commented  that  i  62ail(c) 
appears  to  require  N4anagement's 
Discussion  and  Analysis  of  all  items 
enumerated  to  be  incfaided  in  i  63a3(g) 
be  addressed  in  the  quarterly  report  as 
well  as  any  material  changes  occaning 
during  the  interim  period.  Hie  FCCA 
read  the  requirement  to  require  a 
duplication  of  the  discussion  in  the 
annual  report  which  it  views  as 
extremely  burdensome.  The  FCCA 
suggested  that  the  quarterly  report  focus 
on  material  devebpments  occurring 
during  the  interim  period. 

The  proposed  regulation  was  not 
intended  to  require  a  complete 
reiteration  of  the  information  contained 
in  the  annual  report  Rather,  the 
intention  was  to  require  management  to 
include  a  discussion  and  analysis  of  the 
financial  condition  and  results  of 
operations  that  have  occurred  during  tSe 
year-to-date  and  quarterly  periods 
presented  in  the  f^ancial  statements  so 
as  to  enable  the  reader  to  assess 
material  changes  that  have  occurred 
during  the  specified  periods.  The  items 
enumerated  in  §  620.3(g)  were  intended 
to  be  used  as  a  guide  to  assist  in  the 
preparation  of  the  interim  discussions. 
This  section  has  been  modified  in  the 
final  regulation  to  clarify  this  intention. 
A  new  paragraph  (d)  has  been  added 
to  §  620.10  to  clarify  that  quarterly 
reports,  like  other  reports  distributed  to 
shareholders,  should  be  prepared  in 
accordance  with  Part  621. 

An  internal  inconsistency  in  the 
regulation  has  been  corrected  by 
deleting  a  clause  in  the  second  sentence 
of  {  62ail(c)(2)  in  the  proposed 
amendment  that  implied  that  the 
inclusion  of  an  income  statement  for  the 
most  recent  fiscal  quarter  is  optional. 
The  deleted  clause  read:  "If  the 
institution  is  required  to,  or  has  elected 
to  provide  an  income  statement  for  the 
most  recent  fiscal  quarter.  .  .  ." 

This  clause  was  inconsistent  with 
§  620.11(d)(2).  which  requires  an  income 
statement  for  the  most  recent  fiscal 
quarter. 

3.  Requiring  Distribution  of  FICB 
Financial  Statements  to  PCA 
Shareholders 

The  recently  adopted  S  620.2(b) 
requires  that  copies  of  the  Federal  land 
bank  (FLB)  financial  statements  be 
distributed  to  Federal  land  bank 
association  (FLBA)  shareholders  in 
addition  to  the  FLBA  statements.  The 


proposed  amendment  would  have 
reqan«d  that  copies  of  the  FICB 
financial  statements,  be  distributed  to 
PCA  shareheriders  in  addition  to  the 
PCA  statements.  The  FCCA  commented 
that  such  reports  should  be  made 
available  to  association  shareholders  on 
request,  but  should  not  be  required  to 
accompany  the  PCA's  annual  report. 
The  FCCA  took  issue  with  part  of  the 
FCA's  stated  rationale  for  the  provision, 
noting  that  borrower  interest  rates  are 
currently  largely  determined  by  the 
System's  cost  of  funds  and  FCA's 
approval  of  interest  rates.  For  this 
reason,  the  FCCA  contended  that  there 
is  little  benefit  to  borrowers/ 
shareholders  receiving  copies  of  the 
FICB  financial  statements  insofar  as 
interest  rates  are  conceraed.  The  FCCA 
conceded  that  FICB  financial  statements 
may  assist  PCA  borrowers  in  evaluating 
the  PCA's  investment  in  the  FICB.  but 
asserted  that  the  same  could  be  said  for 
providing  financial  statements  of  the 
other  banks  in  the  district  as  well  as 
Systemwide  financial  statements.  The 
FCCA  further  concluded  that  in  the 
current  environment  intrabank  and 
interdistrict  actions  may  be  more 
relevant  to  evaluating  a  PCA's 
investment,  aad  that  to  furnish  FICB 
financials  without  furnishing  additional 
information  could  be  misleading  to 
shareholders.  The  FCCA  recommended 
that  the  regulations  require  that 
financial  statements  of  district  banks  as 
well  as  Systemwide  financial  statements 
be  made  available  to  all  shareholders  on 
request 

The  final  regulation  retains  the 
requirement  to  send  FICB  financial 
statements  to  PCA  borrowers  because  of 
the  significant  impact  the  FICB  has  on 
the  operations  of  a  PCA.  The  Board 
recognizes  that  the  cost  of  funds  is  a 
significant  factor  in  determining 
borrower  interest  rates.  However,  a 
number  of  other  material  factors 
reflected  in  the  bank's  financial 
statements  also  affect  the  rate  a  FICB 
charges  PCAs.  The  FICFs  operating 
expenses,  the  risk  inherent  in  the  FICB's 
loan  portfolio,  financial  assistance  to 
other  PCAs.  and  financial  assistance  to 
other  System  institutions  will  also  affect 
those  rates.  While  the  market  sets  the 
general  funding  rate,  each  bank's 
management  of  its  debt  portfoho  through 
maturity  and  interest  rate  selection 
materially  influence  borrower  interest 
rates.  The  fact  that  the  PCA  currently 
approves  interest  rates  does  not 
diminish  the  importance  of  the 
performance  of  management  as  reflected 
in  financial  information  contained  in 
FICB  financial  statements.  Furthermore, 
the  FCA  is  currently  approving  interest 
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rates  (as  opposed  to  interest  rate  plans) 
because  of  the  significant  financial 
stress  System  institutions  are 
experiencing  and  because  of  the  need  to 
preserve  System  resources.  The  duration 
of  this  temporary  measure  depends  on  a 
number  of  factors  unrelated  to  the 
disclosure  issue. 

The  Board  does  not  agree  that 
requiring  Systemwide  financial 
statements  to  be  made  available  to 
shareholders  upon  request  would 
"assure  access  to  'potentially  material 
and  relevant  information'  for  interested 
shareholders  but  would  avoid  the 
significant  cost  of  requiring  disclosure  of 
incomplete  and  potentially  misleading 
information."  Specifically,  the  Board 
disagrees  with  the  implication  that  the 
requirements  of  the  proposed  rule  would 
result  in  potentially  misleading 
information  being  disclosed  to 
borrowers.  Any  intra-district  or  intra- 
System  transactions  that  have  a 
material  impact  on  the  financial 
condition  of  the  institution  would  be 
required,  pursuant  to  12  CFR  620.2(c),  to 
be  disclosed  in  the  association's  annual 
report.  If  association  annual  reports  and 
bank  financial  statements  are  prepared 
in  compliance  with  the  regulations, 
shareholders  should  have  access  to 
sufficient  information  not  only  about  the 
association  and  the  bank,  but  material 
contingencies  related  to  other  System 
institutions.  While  the  Board  believes  it 
is  a  good  policy  to  make  the  Systemwide 
financial  statements  available  to 
borrowers  upon  request,  the  final  rule 
does  not  require  it.  The  Board  believes 
that  the  factors  that  have  the  most 
immediate  impact  on  a  PCA  borrower's 
cost  of  funds  are  more  directly 
determined  by  the  operations  of  the 
PCA  and  the  FICB.  Moreover,  the  final 
regulation  establishes  a  minimum 
standard  for  disclosure  and  the  Board 
assumes  that  System  management  and 
directors  will,  consistent  with  their  legal 
obligations,  make  such  additional 
disclosure  of  information  beyond  that 
called  for  by  the  regulation  as  they 
believe  to  be  necessary  for  full,  accurate 
and  fair  disclosure  to  shareholders. 

The  FCCA  commented  that  the  FCA 
Supplementary  Information  Statement 
was  inaccurate  in  that  it  implied  that 
most  districts  have  intra-district  loss- 
sharing  agreements  between  PCAs  and 
FICBs.  While  most  districts  do  not  have 
formal  intra-district  loss-sharing 
agreements  between  the  PCAs  and 
FICB.  many  district  FICBs  and  PCAs 
have  entered  intd  agreements  whereby 
the  FICB  agrees  to  share  in  certain 
specified  losses  of  a  PCA  under  certain 
circumstances.  Furthermore,  the  FICB 
Capital  Preservation  Agreement  requires 


that  an  FICB  and  the  district  PCAs 
develop,  implement,  and  maintain  PCA 
loss-sharing  agreements.  Before  an  FICB 
is  entitled  to  assistance  under  the  FICB 
Capital  Preservation  Agreement  for  the 
purpose  of  absorbing  PCA  loan  losses, 
the  district  PCA  must  have  given 
assistance  to  the  PCAs  experiencing 
losses  equal  to  the  assistance  which 
would  have  been  available  under  the 
Model  Loss  Sharing  Agreement  for 
PCAs. 

In  a  related  matter,  the  System 
requested  clarification  from  the  FCA 
concerning  whether  the  financial 
statements  to  be  distributed  by  the 
FICBs  should  be  combined  with  those  of 
the  district  PCAs.  Specifically,  the  FCCA 
requested  that  the  regulation  sanction 
the  use  of  combined  FICB/PCA  financial 
statements  as  their  primary  statements, 
since  most  FICBs  are  using  combined 
statements  as  their  primary  statements. 
The  Board  fully  supports  the  concept 
of  combined  FICB/PCA.  FLB/FLBA 
financial  statements  as  the  primary 
statements  to  be  prepared  by  a  district 
FLB  or  FICB.  The  Board  believes  that 
excluding  the  associations  from  the 
bank  statements  results  in  the 
publication  of  financial  statements  that 
do  not  show  the  true  financial  condition 
of  the  district  banks.  Furthermore, 
System  institutions  are  required  by 
statute  to  comply  with  generally 
accepted  accounting  principles,  and  in 
these  circumstances  combined  reporting 
is  the  preferred  method  of  presentation 
under  generally  accepted  accounting 
principles.  However,  the  Board  believes 
that  separate  presentation  of  bank 
financial  statements  in  the  body  of  the 
report  is  also  needed  to  allow  the 
association  to  evaluate  the  bank's 
financial  condition  and  results  of 
operations.  In  addition,  the  Board 
believes  disclosure  of  any  accounting 
policy  or  practice  that  differed  from 
those  used  in  the  combined  statements 
is  needed  in  order  for  a  reader  to 
evaluate  properly  the  bank's  financial 
statements.  The  Board  notes  that  the 
rationale  for  combined  financials  also 
supports  the  argument  that  association 
borrower/ shareholders  need  the 
financial  statements  of  both  the  bank 
and  association  in  order  to  properly 
evaluate  the  operations  and  financial 
position  of  the  association. 

In  order  to  clarify  the  issue  with 
respect  to  FLB/FLBA  and  RCB/PCA 
combined  financials,  FCA  has  made 
appropriate  changes  to  Part  620.  A  new 
paragraph  (k)  has  been  added  to  12  CFR 
620.3  that  requires  FLBs  to  present 
financial  statements  of  the  FLB  and  the 
district  FLBAs  on  a  combined  basis  and 
'  requires  FICBs  to  present  the  financial 


statements  of  the  FICBs  and  their 
district  PCAs  on  a  combined  basis.  A 
separate  bank  statement  of  condition 
and  statement  of  income  is  also 
required. 

Another  comment  by  the  FCCA 
concerned  the  distribution  of  FICB 
financial  statements  to  PCA 
shareholders  whose  PCA  owns  a 
majority  interest  in  the  district  FICB.  In 
those  cases,  FICB  data  is  generally 
consolidated  in  the  PCA's  own  financial 
statements  and  the  FCCA  concluded 
that  the  requirement  to  send  FICB 
statements  with  PCA  annual  reports 
would  add  nothing  to  shareholder 
disclosure  in  such  circumstances. 

The  Board  agrees  that  where  a  single 
PCA  owns  the  district  bank  and  issues 
consolidated  statements,  an  additional 
requirement  to  provide  the  district  bank 
financial  statements  is  duplicative. 
However,  where  more  than  one  PCA 
owns  the  bank,  a  consolidated  PCA/ 
FICB  statement  prepared  by  a  PCA  that 
owns  a  majority  interest  in  the  bank 
would  not  fully  disclose  the  financial 
impact  of  the  bank's  operations  because 
of  the  eliminations  made  for  the 
minority  interest.  Furthermore,  in 
districts  where  there  are  a  few  owners 
of  the  bank,  the  associations  that  did  not 
elect  to  become  part  of  the  districtwide 
association  are  generally  financially 
strong,  and  to  not  provide  shareholders 
with  information  with  respect  to  these 
associations  could  be  a  material 
oversight  For  this  reason,  where  the 
district  bank  is  owned  by  more  than  one 
association,  disclosure  of  bank-prepared 
combined  financials  shall  also  be 
distributed  to  association  shareholders. 

4.  Disclosure  of  Senior  Officer 
Compensation 

The  proposed  amendment  would  have 
required  that  the  aggregate 
compensation  of  senior  officers  (and  at 
a  minimum  the  top  five  most  highly  paid 
officers,  whether  or  not  designated  as 
senior  officers)  be  disclosed  without 
naming  the  individuals  included.  It 
would  also  have  required  the  inclusion 
of  a  statement  that  disclosure  of  the 
salaries  of  individual  senior  officers  or 
any  officer  included  in  the  aggregate 
would  be  available  to  shareholders  upon 
request 

"The  FCCA  indicated  that  the  System 
strongly  opposes  this  disclosure 
requirement.  The  FCCA  commented  that 
disclosure  of  aggregate  compensation  of 
senior  officers  is  sufficient  to  enable 
shareholders  to  evaluate  the 
stewardship  of  directors  and  objected  to 
the  required  statement  that  disclosure  of 
the  compensation  of  individual  officers 
is  available  upon  request.  The  FCCA 
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also  asserted  lut  iie  peqiurement  to 
disclose  (he  canpensatian  of  the  five 
most  highly  paid  officers,  whether  or  not 
designated  as  soiior  officers  would 
reach  low  level  officers  whose 
compensation  is  not  aieanii^fui  to  an 
evaluation  of  director  stewaniship.  The 
FCCA  suggested  tkat  the  regulations 
t>nly  apply  to  officers  receiving  oiore 
than  $50000  m  annual  compensation.  It 
commeated  fbat  this  would  be 
comparable  to  SBC  rules,  which  exclude 
all  persona  whose  compensation  is  less 
than  Seojoa  It  also  noted  that  die 
relevance  (rf  the  inforaiation  to  the 
shareholders  evaluation  of  the 
stewardship  of  directors  is  diluted  by 
the  extensive  role  of  the  FCA  m 
determining  the  compensation  of  bank 
officers  and  the  role  of  die  banks  in 
determiniag  association  compensation. 
Howeves,  the  PCCA  asserted  that  such 
disclosure  would  be  appropriate  when 
FCA  gets  out  of  the  buainess  of  setting 
bank  CEO  salaries  and  approving  salary 
scales  for  other  bank  employees. 

Most  of  the  comments  fixHn 
association  officers  and  directors 
opposed  this  disclosure  requirement 
Some  believed  that  no  disclosure  should 
be  made,  even  in  the  aggregate.  Alanost 
all  believed  that  individual  officers' 
salaries  should  not  be  disclosed.  The 
rationales  for  the  comments  varied. 
Some  apparently  believed  that 
shareholders  have  no  right  to  any 
information  about  management 
compensation,  viewing  the  requirement 
as  an  unwarranted  invasion  of  an 
officer's  privacy.  One  commentator 
asserted  that  farmers  would  compare 
the  officer's  income  to  their  own,  which 
is  not  comparable  because  of  different 
tax  treatment,  and  would  wrongly 
conclude  that  officers  are  too  highly 
paid.  Others  believed  the  information 
would  not  be  used  for  the  purpose  for 
which  it  was  intended,  but  would  be  the 
subject  of  idle  curiosity.  One  association 
officer  supported  the  disclosure  of 
officers'  compensation,  believing  it 
would  operate  as  an  incentive  to 
increase  officers'  salaries  to  avoid 
embarrassment  on  part  of  the 
institution. 

The  Board  continues  to  believe  the 
information  concerning  that 
compensation  of  senior  officers  is 
material  and  should  be  disclosed  and 
made  available  to  borrower/ 
shareholders.  Shareholders  are  entitled 
to  information  concraning  the  amount  of 
compensation  being  paid  to  officers  and 
directors,  and  such  standard  disclosure 
has  \aag  been  the  practice  for  entities 
with  significant  public  ownership.  The 
FCA  does  ■•(  determine  the 
compensation  paid  to  bank  CEOs,  nor 


does  it  determine  salary  scales  of  other 
bank  employees.  The  FCA  does,  in 
accordance  with  section  5.17(a){15)  of 
the  Act.  approve,  except  for 
associations,  the  salary  scale  for 
employees  of  the  institutions  of  Hie 
System,  and  approve  the  compensation 
of  the  chief  executive  officer. 

The  SEC  requires  disclosure  of  the 
aggregate  total  compensation  of  all 
executive  officers  as  a  group  and  of  the 
names  and  compensation  of  each  of  the 
five  most  highly  paid  executive  officers 
whose  compensation  exceeds  $60,000. 
The  proposed  amendment  would  have 
required  only  the  aggregate  figure  to  be 
disclosed  along  with  a  statement  that 
disclosure  of  individual  senior  officers  is 
available  upon  request,  without  regard 
to  any  dollar  threshold.  Also,  to  prevent 
circumvention  of  the  disclosure 
requirement  by  £ail\ire  of  die  board  to 
designate  an  officer  as  a  senior  officer, 
the  proposed  amendment  would  have 
required  that  the  aggregate  disclosure 
include  at  a  minimum  the  top  five  most 
highly  paid  officers  whetiier  or  not 
designated  by  the  board  as  senior 
officers.  Disclosure  of  the  name  and 
total  compensation  of  these  individuals 
would  also  be  available  upon  request 
without  regard  to  any  dollar  threshold. 

The  final  rule  retains  the  requirement 
to  disclose  the  aggregate  compensation 
of  senior  officers  and  at  a  minimum  the 
aggregate  compensation  of  the  five  most 
highly  paid  officers  (whether  or  not 
designated  as  senior  officers)  without 
regard  to  any  dollar  threshold.  The 
suggested  $50,000  threshold  is  not 
employed  for  individual  senior  officer 
disclosure  that  is  available  upon  request 
because  the  Board  believes  that 
shareholders  of  smaller  institutions  are 
entitled  to  know  the  total  compensafion 
of  senior  officers  even  if  individual 
compensation  does  not  exceed  $50,000. 
However,  recognizing  that  in  smaller 
organizations  the  disclosure  of 
compensation  of  persons  not  designated 
as  senior  officers  could  reach  beneath 
senior  management  levels,  in  the  final 
rule  the  availability  upon  request  of 
*  disclosure  of  compensation  of  persons 
not  designated  as  senior  officers  whose 
compensation  is  included  in  the 
aggregate  is  limited  to  those  whose  total 
compensation  exceeds  $50,000. 

Minor  technical  and  clarifying 
amendments  are  made  to  other  sections 
of  Part  620.  Specifically: 

Section  620.3(fKl)(i)  is  amended  by 
adding  the  words,  "less  allocated 
equities"  after  the  word  "Surplus"  under 
the  caption  "Total  capital." 

Section  620.3(f)(l)(iii)  is  amended  by 
deleting  the  word  "average"  in  the 
phrase  "Allowance  for  loan  losses-to- 


average  loans"  under  the  caption  "Key 
financial  ratios." 

Section  620J{g)(l)(iii](H)  is  amended 
by  deleting  the  word  "average"  between 
the  words  "to"  and  "loans." 

Section  62a3{g)(2)(i)  is  amended  by 
adding  the  word  'Interest"  between  the 
words  "net"  and  "income." 

Section  620.20(c)  is  amended  to 
reference  Subpart  B. 

Section  821.2(aUl5Kiin  >8  amended  by 
adding  the  word  "not"  after  the  word 
"secured"  in  flie  phrase  "secured,  in 
process"  and  after  the  word  "and"  in  the 
phrase  "collection,  and  fully  collectible.'' 

List  of  Subjects  hi  12  CFR  Part  620 

Banks,  banking.  Disclosure  to 
shareholders.  Annual  reports. 

For  the  reasons  set  fortii  in  the 
preamble.  Chapter  VL  Title  12.  af  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citatioos  for  Parts  620 
and  621  are  revised  to  read  as  ioltows; 

Authority:  Sec.  5.17  (9)  and  (10).  Pub.  L^2- 
181,  as  amended  by  Pub.  L.  99-285, 12  U.S.C. 
2252(a)  (9).  (Kfl. 

PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

2.  Section  620.2  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (k)  to  read  as  follows: 

Subpart  A— Annual  Reports  to 
Shareholdere 

§620.2    Prapertng.  dietitMJUng,  and  fMno 
ttwrsport. 

•  »        •        •        » 

(b)  For  the  purposes  of  S  620.3(m).  a 
Federal  land  bank  association  shall 
include  the  financial  statements  of  the 
Federal  land  bank  in  the  district  in 
addition  to  its  own  and  a  production 
credit  association  shall  include  the 
financial  statements  of  the  Federal 
intermediate  credit  bank  in  the  district 
in  addition  to  its  own.  Production  credit 
associations  and  Federal  land  bank 
associations  shall  comply  with  all  other 
sections  of  this  part  except  as  expressly 
stated  otherwise  herein.  This 
requirement  shall  not  apply  where  the 
FICB  is  owned  by  a  single  PCA. 

•  •        *        •        • 

(k)  For  purposes  of  this  part,  each 
annual  and  quarterly  reports  of  a 
Federal  land  bank  shall  present  the 
financial  statements  of  the  Federal  land 
bank  and  its  district  Federal  land  bank 
associations  on  a  combined  basis.  The 
annual  and  quarterly  reports  of  a 
Federal  intermediate  credit  bank  shall 
present  the  financial  statements  of  the 
Federal  intermediate  credit  bank  and  its 


district  pcoductioa  credit  associatioRS 
on  a  combined  basis.  The  respective 
reports  shall  inckide.  at  a  minimuio.  the 
statemeat  of  condition  and  statement  of 
income  for  the  bank  only.  These 
statements  may  be  in  sajuaiary  form  and 
shall  disclose  the  basis  of  preseataiisn  if 
different  than  the  accountiag  poTicieS'Of 
the  conUiined  bank  and  assoctetions 
statements. 

3.  Section  62a3  is  amended  by 
revising4>aragpairiis  (f^l)  (i)  and  (iii), 
(g)(l)rni)(B),  (g)(2J(i).  and  (i)  to  read  as 
follows: 

§  620.3    Contents  of  the  annual  report  to 
stwreliotdars. 

***** 

(f)  •  •  • 
(1)  *  *  * 
(i)  Balance  sheet 

Total  asseU 

InvesUaents 

L^ans 

Allowance  for  losses 

Net  loans 

Acquired  property 
Total  liabffities 

Obligations  with  matmittes  longer  than  1 
year 

ObligaliaiM  «vMi  nwtnrities  lest  than  1  year 
Total  capital 

Stock  aad  partidyotioa  certificates 

Surplus,  less  aUoctrteJ  equities 

Allocated  equities 
*         *         «         *         * 

(iii)  ICejr  finaacial  rat^ 

Return  on  average  assets 
Return  on  average  capital 
Net  inteiest  margta  as  a  percentage  ef 

'Uverage  earning  assets 
Capital-to-asset 
Debt-to -capital 

Net  chargeoffs-to-average  loans 
Allowance  for  loan  losses-to-loans 
***** 

(g)  *  •  * 

(1)  *   *   * 
(iii)  *  •  • 

(B)  An  analysis  of  the  allowance  for 
loan  losses  that  includes  the  ratios  of 
the  alhywance  to  loans  and  net 
chargeoffs  ta  average  loans,  and  a 
discussion  of  the  adequacy  of  the 
allowance  for  losses  to  absorb  the  risk 
inherent  in  the  institution's  loan 
portfolio; 
***** 

(2)  *   •   * 

(i)  Describe,  on  a  comparative  basis, 
changes  in  the  major  components  ef  net 
interest  income  during  the  last  2  fiscal 
years,  describing  significant  factors  that 
contributed  to  the  changes  and 
quantifying  the  amount  of  change(s}  due 
to  an  increase  in  vslunie  or  the 
introduction  of  new  services  and  the 
amount  due  to  changes  in  interest  rates 


earned  and  paid,  based  on  averages  for 

each  period. 

***** 

(i)  Gia4eiiaatiQa  of  dvectars  and 
sentor  affloers. 

(1)  Dinctmr  coatpemsadom.  Dcacnbe 
the  arraageaKBts  ander  wdnck  directars 
of  the  institutian  aee  coospensarted  far  aB 
services  as  a  director  (incladiag  total 
cash  compensation  and  auy  noncash 
compensation  that  exceeds  10  percent  of 
total  compensation  or  $2S.000. 
whichever  is  less)  and  state  the  total 
cash  compensation  paid  to  directors  as 

a  group  during  the  last  fiscal  year.  For 
each  director,  state: 

(i)  The  number  of  days  served  at 
board  meetings: 

(ii)  The  total  number  of  days  served  in 
other  official  activities;  and 

(iii)  The  total  compensation  paid  to 
each  director  during  the  last  fiscal  year. 

(2)  Senior  officer  compensation. 
Disclose  the  aggregate  amount  of 
compensation  paid  during  the  last  fiscal 
year  ta  all  aenior  officers  as  a  group. 
stating  the  number  of  persaas  ia  the 
group  without  naming  theis.  At  a 
miniBMra.  disclose  the  aggregate  anioant 
of  cofupeasation  paid  to  Ae  five  aH»t 
highly  paid  officers  whether  or  not 
designated  as  a  sesior  officer  hy  the 
board.  For  the  purposes  of  this 
paragraph,  componsation  shall  int:lude 
annual  salary,  cash  bonuses,  deferred 
compeosalion,  vested  pension  benefits 
(unless  the  plan  is  made  available  to  all 
empk>y«es  on  the  same  basis),  and  any 
other  noncash  compensation  that 
exceeds  10  percent  of  the  total  cash 
coapensation  or  $2S.OOO.  whichever  is 
less.  The  report  shall  include  a 
statement  that  disclosure  of  the  total 
compensation  paid  during  the  last  fiscal 
year  to  any  senior  officer,  or  to  any 
other  individual  included  in  the 
aggregate  whose  compensation  exceeds 
$50,000,  is  available  to  shareholders 
upon  request. 
***** 

4.  Subpart  B,  Quarterly  Reports  to 
Shareholders,  is  added  with  the  table  of 
contents,  to  read  as  follows: 

Subpart  B— Quarterly  Reports  to 
Stiaraholders 

Sec. 

620.10  Preparing.  disthlMiting.  and  filing  the 
report 

620.11  Content  of  quarterly  report  to 
shareholders. 

Subpart  B — Ouarterty  Report  to 
SharehoWer* 

§620.10    Preparino,  distributing,  and  flMng 
ttM  report. 

(a)  Each  institution  of  Uie  Farm  Credit 
System  except  Federal  land  bank 


associations  shall  prepare  a  quarterly 
report  for  each  fiscal  quarter  beginning 
with  the  quarter  eading  jene  3a  1986. 
except  tiiat  no  report  need  be  prepared 
for  the  fiscal  qaarter  that  coincides  with 
the  end  of  the  fiscal  year  af  the 
inatitutioo.  The  reportiag  reqaa-ements 
shall  conform  to  the  requirements  set 
forth  in  i  620.11. 

(bj  The  quarterly  report  shaH  be  fited 
with  the  Farm  Credit  Administration 
and  distributed  to  shas-ehelders  no  later 
than  45  days  after  the  end  of  the 
quarterly  period  to  which  it  relates. 
Distribution  may  be  by  mail  or  by 
publication  in  newspaper  or  periodicals 
in  the  trade  area  of  wide  enough 
circulatiea  to  be  reasonably  assured 
that  all  of  the  institution's  shareholders 
are  reached  on  a  timely  basis. 

(c)  Copies  of  the  Federal  land  bank 
quarterly  reports  shall  be  distributed  to 
the  shareholders  of  the  Federal  land 
bank  associations  in  the  district,  and 
copies  of  the  Federal  intermediate  credit 
bank  qoarteriy  reports  rinll  be 
distributed  to  the  shareholders  af  the 
production  credit  associations  in  the 
district. 

(d)  The  quarteriy  financial  statements 
shall  he  prepared  ia  accordance  with 
the  rules  set  forth  ia  Part  §a. 

§620.11    Content  of  (piartarly  report  to 

stwretiolders. 

(a)  The  informatifln  required  to  be 
included  in  the  quarterly  report  may  be 
presented  in  any  format  deemed 
suitable  by  ^e  instituhoa  except  as 
provided  in  paragraphs  (b),  (c)  and  (d)  of 
this  section.  The  report  must  be  easily 
readable  and  net  presented  in  s  manner 
that  is  misleading  but  may  be  condensed 
into  major  captions  ia  accordance  with 
the  rules  prescribed  in  paragraph  (b)  of 
this  section.  For  purposes  of  this  section, 
major  captions  to  be  provided  are  the 
same  as  those  required  to  be  provided  in 
the  financial  statements  contained  in  the 
institution's  annual  report  to 
shareholders. 

(b)  Rules  for  condeasaton. — (1) 
Interim  balaace  sheets.  Whea  any  major 
balance  sheet  caption  is  less  than  W 
percent  of  total  assets  and  the  amount  in 
the  caption  has  not  increased  or 
decreased  by  more  than  25  percent  since 
the  end  of  the  preceding  fiscd  year,  the 
caption  may  be  combined  writh  others. 

(2)  Interim  statements  of  income. 
When  any  major  income  statement 
caption  is  less  than  15  percent  of 
average  net  income  for  the  3  most  recent 
fiscal  years  and  the  amount  in  the 
caption  has  not  increased  or  decreased 
by  more  that  20  percent  since  the 
corresponding  interim  period  of  the 
preceding  fiscal  year,  the  caption  may 
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be  combined  with  others.  In  calculating 
average  net  income,  loss  years  should 
be  excluded.  If  losses  were  incurred  in 
each  of  the  3  most  recent  Hscal  years, 
the  average  loss  shall  be  used  for 
purposes  of  this  test. 

(3)  The  interim  statement  of  changes 
in  financial  position  may  be 
abbreviated,  starting  with  a  single  figure 
for  funds  provided  by  operations  and 
showing  other  changes  individually  only 
when  they  exceed  10  percent  of  the 
average  of  funds  provided  by  operations 
for  the  3  most  recent  fiscal  years. 

(4)  The  interim  financial  information 
shall  include  disclosure  either  on  the 
face  of  the  financial  statements  or  in 
accompanying  footnotes  sufficient  to 
make  the  interim  information  presented 
not  misleading.  Institutions  may 
presume  that  users  of  the  interim 
financial  information  have  read  or  have 
access  to  the  audited  Hnancial 
statements  for  the  preceding  fiscal  year 
that  the  adequacy  of  additional 
disclosure  needed  for  a  fair  presentation 
may  be  determined  in  that  context. 
Accordingly,  footnote  disclosure  that 
would  substantially  duplicate  the 
disclosure  contained  in  the  most  recent 
audited  financial  statements  (such  as  a 
statement  of  significant  accounting 
policies  and  practices),  and  details  of 
accounts  have  not  changed  significantly 
in  amount  or  composition  since  the  end 
of  the  most  recent  completed  fiscal  year 
may  be  omitted.  However,  disclosure 
shall  be  provided  of  events  occurring 
subsequent  to  the  end  of  the  most  recent 
fiscal  year  that  have  a  material  impact 
on  the  institution.  Disclosures  should 
encompass,  for  example,  significant 
changes  since  the  end  of  the  most 
recently  completed  fiscal  year  in  such 
items  as  accounting  principles  and 
practices;  estimates  inherent  in  the 
preparation  of  financial  statements; 
status  of  long-term  contracts; 
capitalization,  including  significant  new 
indebtedness  or  modification  of  existing 
financing  agreements;  and  the  reporting 
entity  resulting  from  business 
combinations  or  dispositions. 

(5)  If,  during  the  most  recent  interim 
period  presented,  the  institution  entered 
into  a  business  combination  treated  for 
accounting  purposes  as  a  pooling  of 
interests,  the  interim  financial 
statements  for  both  the  current  year  and 
the  preceding  year  shall  refiect  the 
combined  results  of  the  pooled 
businesses.  Supplemental  disclosure  of 
the  separate  results  of  the  combined 
entities  for  periods  prior  to  the 
combination  shall  be  given,  with 
appropriate  comments  or  comparisons 
between  the  separate  and  consolidated 
results 


(6)  If  a  material  business  combination 
accounted  for  as  a  purchase  has 
occurred  during  the  current  fiscal  year, 
pro  forma  disclosure  shall  be  made  of 
the  results  of  operations  for  the  current 
year  up  to  the  date  of  the  most  recent 
interim  balance  sheet  provided  (and  for 
the  corresponding  period  in  the 
preceding  year)  as  though  the  companies 
had  combined  at  the  beginning  of  that 
period.  This  pro  forma  information  shall, 
at  a  minimum,  show: 

(i)  Total  operating  income. 

(ii)  Income  before  securities  gains 
(losses),  extraordinary  items,  and  the 
cumulative  effect  of  accounting  changes. 

(iii)  Net  income. 

(7)  In  addition  to  meeting  the  reporting 
requirements  specified  by  existing 
accounting  pronouncements  for 
accounting  changes,  the  institution  shall 
state  the  date  of  any  material 
accounting  change  and  the  reasons  for 
making  it.  In  addition,  a  letter  from  the 
persons  who  verify  the  institution's 
financial  statements  shall  be  filed  as  an 
exhibit,  indicating  whether  or  not  the 
change  is  to  an  alternative  principle 
which  in  their  judgment  is  preferable 
under  the  circumstances,  except  that  no 
such  letter  need  be  filed  when  the 
change  is  made  in  response  to  a 
standard  adopted  by  the  Financial 
Accounting  Standards  Board  which 
requires  such  change. 

(8)  Any  material  retroactive  prior 
period  adjustment  made  during  any 
period  covered  by  the  interim  financial 
statements  shall  be  disclosed,  together 
with  its  effect  upon  net  income  and  upon 
the  balance  of  undivided  profits  for  any 
prior  period  included.  If  results  of 
operations  for  any  period  presented 
have  been  adjusted  retroactively  by 
such  an  item  subsequent  to  the  initial 
reporting  of  such  period,  similar 
disclosure  of  the  effect  of  the  change 
shall  be  made. 

(9)  The  interim  financial  statements 
furnished  shall  reflect  all  adjustments 
that  are.  in  the  opinion  of  management, 
necessary  to  a  fair  statement  of  the 
results  for  the  interim  periods  presented. 
A  statement  to  that  effect  shall  be 
included.  Furnish  any  material 
information  necessary  to  make  the 
information  called  for  not  misleading, 
such  as  a  statement  that  the  results  for 
interim  periods  are  not  necessarily 
indicative  of  results  to  be  expected  for 
the  year. 

(c)  Management's  discussion  and 
analysis  of  financial  condition  and 
results  of  operations.  Discuss  material 
changes,  if  any,  to  the  information 
provided  to  shareholders  pursuant  to 
§  620.3(g)  that  have  occurred  during  the 
periods  specified  in  paragraphs  (d)(1) 


and  (2)  of  this  section.  Such  additional 
information  as  is  needed  to  enable  the 
reader  to  assess  material  changes  in 
financial  condition  and  results  of 
operations  between  the  periods  secified 
in  paragraphs  (d)(1)  and  (2)  of  this 
section  shall  be  provided. 

(1)  Material  changes  in  financial 
condition.  Discuss  any  material  changes 
in  financial  condition  from  the  end  of 
the  preceding  fiscal  year  to  the  date  of 
the  most  recent  interim  balance  sheet 
provided.  If  the  interim  financial 
statements  include  an  interim  balance 
sheet  as  of  the  corresponding  interim 
date  of  the  preceding  fiscal  year,  any 
material  changes  in  financial  conditions 
from  that  date  to  the  date  of  the  most 
recent  interim  balance  sheet  provided 
also  shall  be  discussed.  If  discussions  of 
changes  from  both  the  end  and  the 
corresponding  interim  date  of  the 
preceding  fiscal  year  are  required,  the 
discussions  may  be  combined  at  the 
discretion  of  the  institution. 

(2)  Material  changes  in  results  of 
operations.  Discuss  any  material 
changes  in  the  institution's  results  of 
operations  with  respect  to  the  most 
recent  fiscal  year-to-date  period  for 
which  an  income  statement  is  provided 
and  the  corresponding  year-to-date 
period  of  the  preceding  fiscal  year.  Such 
discussion  also  shall  cover  material 
changes  with  respect  to  that  fiscal 
quarter  and  the  corresponding  fiscal 
quarter  in  the  preceding  fiscal  year.  In 
addition,  if  the  institution  has  elected  to 
provide  an  income  statement  for  the  12- 
month  period  ended  as  of  the  date  of  the 
most  recent  interim  balance  sheet 
provided,  the  discussion  also  shall  cover 
material  changes  with  respect  to  that  12- 
month  period  and  the  12-month  period 
ended  as  of  the  corresponding  interim 
balance  sheet  date  of  the  preceding 
fiscal  year. 

(d)  Financial  statements.  The 
following  financial  statements  shall  be 
provided: 

(1)  An  interim  balance  sheet  as  of  the 
end  of  the  most  recent  fiscal  quarter  and 
as  of  the  end  of  the  preceding  fiscal 
year.  A  balance  sheet  for  the 
comparable  quarter  of  the  preceding 
fiscal  year  is  optional. 

(2)  Interim  statements  of  income  for 
the  most  recent  fiscal  quarter,  for  the 
period  between  the  end  of  the  preceding 
fiscal  year  and  the  end  of  the  most 
recent  fiscal  quarter,  and  for  the 
comparable  periods  for  the  previous 
fiscal  year. 

(3)  Interim  statements  of  changes  in 
financial  condition  and  statements  of 
changes  in  capital  for  the  period 
between  the  end  of  the  preceding  fiscal 
year  and  the  end  of  the  most  recent 


fiscal  quarter,  and  for  the  comparable 
period  for  the  preceding  fiscal  year. 

(e)  Review  by  independent  public 
accountant.  The  interim  financial 
information  need  not  be  audited  or 
reviewed  by  an  independent  public 
accountant  prior  to  filing.  If,  however,  a 
review  of  the  data  is  made  in 
accordance  with  the  established 
professional  standards  and  procedures 
for  such  a  review,  the  institution  may 
state  that  the  independent  accountant 
has  performed  such  a  review.  If  such  a 
statement  is  made,  the  report  of  the 
independent  accountant  on  such  review 
shall  accompany  the  interim  financial 
information. 

(f)  If  any  amount  that  would  otherwise 
be  required  to  be  shown  by  this  subpart 
with  respect  to  any  item  is  not  material, 
it  need  not  be  separately  shown.  The 
combination  of  insignificant  items  is 
permitted. 

5.  Section  120.20  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

Subpart  C— Association  Annual 
Meeting  Information  Statentent 


§620.20    Preparing,  distributing, 
ttM  Inf  onnation  atatMiMnt 


(c)  The  statement  shall  incorporate  by 
reference  the  annual  report  to 
shareholders  required  by  Subpart  A  of 
this  part.  In  addition,  if  any  institution 
holds  its  annual  meeting  of  shareholders 
more  than  134  days  after  the  end  of  its 
fiscal  year,  the  statement  shall  be 
accompanied  by  the  most  recent 
quarterly  statements  required  by 
Subpart  B  of  this  part. 


PART  621— ACCOUNTING  AND 
REPORTING  REQUIREMENTS 

Subpart  A— Accounting  Requirements 

6.  Section  621.2  is  amended  by 
revising  paragraph  (a)(15Xiii)  to  read  as 
follows: 

§621.2    Definitions. 

***** 

(a)  *  *  • 

(15)  *  *  * 

(iii)  It  is  severely  past  due  and  not 
adequately  secured,  not  in  process  of 
collection,  and  not  fully  collectible  with 
respect  to  all  principal  and  interest;  or 
***** 

Frank  W.  Naykir,  |r.. 

Chairman.  Farm  Credit  Administration 

Board. 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  15 

Market  Surveillance;  Reports— General 
Provisions 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Fmal  rulemaking. 

summary:  The  Commodity  Futiu^s 
Trading  Commission  ("Commission") 
has  reviewed  the  data  it  currendy 
receives  for  market  surveillance  from 
members  of  contract  markets,  futures 
commission  merchants  (FCMs).  foreign 
brokers  and  individual  traders.  For  a 
number  of  markets  it  has  found  that  the 
growth  in  trading  volume,  open  interest, 
and  account  size  of  individual  traders 
enables  the  Commission  to  cany  out  its 
market  surveillance  program  with  fewer 
reports. 

Accordingly,  as  part  of  its  efforts  to 
eliminate  unnecessary  reporting,  the 
Commission  has  adopted  amendments 
to  its  reporting  regulations  under  the 
Commodity  Exchange  Act,  as  amended 
("Act"),  to  raise  position  levels  in 
certain  commodities  for  which  Forms 
103  and  40  must  be  filed  by  traders  and 
series  '01  reports  and  Form  1028  must  be 
filed  by  members  of  contract  markets, 
FCMs  and  foreign  brokers. 

The  overall  effect  of  this  final  agency 
action  is  to  alleviate  a  reporting  burden 
on  the  pabUc  which  has  become 
uuiecessary  and  to  reduce  the  amount 
of  paperwork  processed  by  the 
Commission. 

EFFECTIVE  DATE:  June  16. 1986. 
FOn  FURTHER  INFORMATION  CONTACT 
Lamont  L  Reese,  Associate  Director. 
Market  Surveillance  Section.  (202)  254- 
3310. 
SUPPLEMENTARY  INFORMATION: 

Reporting  levels  are  set  in  rarious 
commodities  to  ensure  that  the 
Commission  receives  adequate 
information  to  carry  out  its  market 
surveillance  programs,  which  include 
detection  and  prevention  of  market 
congestion  and  price  manipulation  and 
enforcement  of  speculative  limits.*  In 
addition,  the  information  serves  as  a 
basis  to  gauge  overall  hedging  and 
speculative  uses  of  the  futures  market 
use  of  the  markets  by  foreign 
participants  and  other  matters  of  public 
and/or  Congressional  concern. 


•  The  following  commoditiet  are  those  for  which 
Commission  speculative  limits  are  in  effect:  wheat 
grams  (including  oats,  bariey  and  flaxseed),  com, 
soybeans,  rye.  eggs,  cotton  and  potatoes.  17  CFR 
Part  ISO  (1965). 


Generally,  Parts  17  and  18  of  the 
regulations  require  reports  from 
members  of  contract  markets,  FCMs  or 
foreign  brokers  and  traders, 
respectively,  when  a  trader  holds  a 
"reportable  position."  i.e.,  an  open 
position  held  or  controlled  by  a  trader  at 
the  close  of  business  in  any  one  future 
of  a  commodity  traded  on  any  one 
contract  market  equal  to  or  in  excess  of 
the  quantities  fixed  by  the  Commission 
in  S  15.03(a)  of  the  regulations.  See  Rule 
15.00(bi,  17  CFR  15.00(b)  (1985). 

Members  of  contract  markets,  FCMs 
£ind  foreign  brokers  who  carry  accounts 
in  which  th^re  are  "reportable 
positions"  of  traders  are  required  to 
identify  such  accounts  on  a  Form  102 
and  report  on  the  series  '01  forms  any 
reportable  positions  in  the  accoimt,  the 
delivery  notices  issued  or  stopped  by 
the  account  and  any  exchanges  of 
futures  for  physicals.  Traders  who  own 
or  control  reportable  positions  are 
required  to  file  annually  a  CFTC  Form 
40  giving  certain  background  concerning 
their  trading  in  commodity  futures  and, 
on  call  by  the  Conunission.  must  submit 
a  Form  103  showing  positions  and 
transactions  in  the  commodity  specified 
in  the  call. 

The  Commission  has  determined  that 
the  growth  in  trading  volume,  open 
interest,  and  position  sizes  of  individual 
traders  in  certain  markets  enables  the 
Commission  to  maintain  effective 
surveillance  of  those  markets  with  fewer 
reports  from  members  of  contract 
markets,  FCMs,  foreign  brokers  and  the 
trading  public.  Accordingly,  as  part  of 
its  ongoing  efforts  to  reduce  reporting 
burdens,  where  possible,  the 
Commission  has  determined  that 
reporting  levels  should  be  raised  for  the 
following  commodities:  sugar  #11  and 
copper  from  150  contracts  to  200 
contracts;  silver  bullion  from  100 
contracts  to  150  contracts;  heating  oil 
from  50  contracU  to  75  contracts;  crude 
oil  from  50  contracts  to  100  contracts; 
long-term  Treasury  bonds  from  300 
contracts  to  500  contracts;  long-term 
Treasiuy  notes,  Eurodollars  and  foreign 
currencies  from  100  contracts  to  200 
contracts;  the  Amex  Major  Market 
Index  (MAXI)  and  municipal  bonds  from 
25  contracts  to  50  contracts;  and  the 
Value  Line  Average  index  from  25  to  100 
contracts. 

The  Commission  for  good  cause  finds 
that  the  notice  and  public  procedure  for 
raising  reporting  levels  in  the  above 
commodities  is  unnecessary.  5  U.S.C 
533(b).  The  amendments  to  the  reporting 
levels  are  routine  determinations,  and  in 
this  particular  instance  are  insignificant 
in  nature  and  impact  As  a  result  these 
amendments  are  inconsequential  to  the 
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industry  and  public.  The  Commission 
requires  reports  of  traders'  futures 
positions  to  carry  out  certain  provisions 
of  the  Act  and.  as  noted  above,  the 
Commission  has  determined  that  such 
reports  at  existing  reporting  levels  for 
certain  commodities  no  longer  are 
necessary  for  these  purposes.  In  this 
respect,  the  increase  in  reporting  levels 
for  these  commodities  reduces  an 
existing  reporting  burden.  The 
Commission  reviews  its  reporting  levels 
on  a  routine  basis  to  ensure  that  the 
reporting  burdens  are  in  the  public 
interest.  Accordingly,  the  Commission  is 
adopting  the  amendments  to  Rule 
15.03(a)  elective  June  16, 1986. 

The  Regulatory  Flexibility  Act 

As  the  Commission  has  not  published 
a  prior  general  notice  of  proposed 
rulemaking  with  respect  to  these 
amendments  which  are  relief  measures, 
the  amendments  are  not  "rules"  as  that 
term  is  defined  in  section  3(a)  of  the 
Regulatory  Flexibility  Act  ("RFA").  Pub. 
L  96-354.  94  Stat.  1165  (5  U.S.C.  601(2)).* 

Faperwori(  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  94  Stat.  2812  et  seq. 
("PRA").  imposes  certain  requirements 
on  federal  agencies,  including  the 
Commission,  in  connectioin  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  PRA  44 
U.S.C.  3501  et  seq.  0MB  control  number 
3038-0009  has  previously  been  assigned 
to  those  regulations  within  Parts  15. 17 
and  18  which  impose  collection  of 
information  and  recordkeeping 
requirements.  In  compliance  with  the 
Act  the  Commission  has  submitted  this 
final  rule  and  its  associated  information 
collection  requirements  to  the  Office  of 
Management  and  Budget.' 

Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
Joseph  G.  Salazar,  CFTC  Clearance 
Officer.  2033  K  Street.  NW..  Washington. 
DC  20581.  (2021  254-9735. 

List  of  Subjects  in  17  CFR  Part  15 

Brokers,  Commodity  futures. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 


Commission  is  amending  Part  15  as 
follows: 

PART  15— REPORTS— GENERAL 
PROVISIONS 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2.  4.  5.  6a,  6c  (sHd).  6f. 
6g,  6i,  6k,  em,  6n,  7,  9, 12a,  19  and  21:  5  U.S.C. 
552  and  552(b}  unless  otherwise  noted. 

2.  Section  15.03(a)  is  revised  to  read  as 
follows: 

§15.03    Quantit)**  fixed  for  reporting. 

(a)  The  quantities  for  the  purpose  of 
reports  filed  under  Parts  17  and  18  of 
this  chapter  are  as  follows: 


»  That  section  defines  the  term  "rules"  as  "any 
rule  for  which  the  agency  publishes  a  general  notice 
of  proposed  rulemaking  pursuant  to  section  553(b) 
of  this  title 

»  See  44  U.S.C  3502(4)  (Supl.  v.  1961)  deHning  the 
term  "collection  of  information." 


Commoditv 

Wheat  (bushels) 

Com  (bushels) 

Soybeans  (bushels).. 
Oats  (bushels).. 

Cotton  (bales) 

Soybean  oil  (contracts). — 
Soybean  meal  (contracts) . 

Live  cattle  (contracts) -... 

Hogs  (contracts) 

Sugar  No.  11  (contracts) ~.. 

Sugar  No.  12  (contracts) 

Copper  (contracts) 

Gold  (contracts) 

Silver  bullion  (contracts) 

Silver  coins  (contracts) 

Platinum  (contracts) 

No.  2  Heating  oil  (contract) .......... 

Crude  oil  (contracts) 

Leaded  gasoline  (contracts) 

Long-term  U.S.  Treasury  bonds 

(contracts) 

GNMA  (contracts) 

Three-month      (13-week)     UA 

Treasury  bills  (contracts) 

Long-term  U.S.  Treasury  notes 

(contracts) 

Domestic  certiRcates  of  deposit 

(contracts) 

Three-month     Eurodollar    time 

deposit  rates  (contracts) 

Foreign  currencies  (contracts) 

Standard  and  Poor's  500  stock 

price  index  (contracts) 

New  York  Stock  Exchange  com- 
posite index  (contracts) 

Amex     Major     Market     stock 

index  (contracts) 

Amex  Major  Market  index-maxi 

(contracts) 

Municipal  bonds  (contracts) 

Value  Line  Average  index  (con- 
tracts)  

All    other    commodities    (con- 
tracts)  


Issued  in  Washington.  DC,  on  )une  6. 1966, 
by  the  Commission. 
lean  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  86-13236  Filed  6-11-66;  8:45  am) 
BNJJNQ  COOE  SSSI-OI-M 


17  CFR  Part  33 

Domestic  Excfumge-Traded 
Commodity  Options 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  effective  date  of  rule 

amendment. 


Quanlitv 

500,000 

500,000 

500,000 

300,000 

5.000 

150 

150 

100 

50 

200 

100 

200 

200 

150 

50 

SO 

75 

100 

SO 

500 
100 

100 

200 

50 

200 
200 

300 

100 

100 

50 
50 

100 

25 


summary:  On  April  8. 1986.  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  notice  of  its 
amendment  of  rule  §  33.4(aK6)  which 
expands  the  pilot  program  for  options  on 
futures  contracts  on  domestic 
agricultural  commodities  from  the 
current  level  of  two  option  contracts 
permitted  to  be  traded  by  each 
exchange  to  five.  See  51  FR  11905.  The 
Commission  indicated,  however,  that 
the  amendment  would  not  become 
effective  until  the  expiration  of  thirty 
calendar  days  of  continuous  session  of 
Congress  after  the  transmittal  of  the  rule 
amendment  and  related  materials  to  the 
House  Committee  on  Agriculture  and 
the  Senate  Committee  on  Agriculture, 
Nutrition,  and  Forestry  and  the 
publication  in  the  Federal  Register  of  a 
notice  of  the  effective  date  of  the  rule 
amendment. 

The  Congressional  review  period 
specified  in  section  4(c)  of  the  Act  (7 
U.S.C.  6c(c))  has  now  expired. 
Accordingly,  the  Commission  is 
providing  notice  that  the  amendment  to 
§  33.4(a)(6)  of  its  regulations,  as 
published  at  51  FR  11905.  became 
effective  on  June  3. 1986. 

EFFECTIVE  DATE:  June  3. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  M.  Architzel.  Chief  Counsel, 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone:  (202) 
254-6990. 

List  of  Subjects  in  17  CFR  Part  33 

Commodity  options.  Commodity 
futures.  Commodity  exchange 
designation  procedures. 

Issued  in  Washington.  DC.  on  June  6, 1986 
by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Doc.  86-13237  Filed  6-11-86;  8:45  am) 
Mixma  cooE  usi-«i-m 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  256 

Outer  Continental  Shelf  Minerals  and 
Rights-of-Way  Management,  General 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Final  rule. 

summary:  The  Minerals  Management 
Service  (MMS)  is  amending  the  title  of 
Subpart  D  of  30  CFR  Part  256  and 
revising  §§  256.23(b)  and  256.26(a)  to 
indicate  that  nominations  of  areas 
which  should  be  considered  for  leasing 
in  the  Outer  Continental  Shelf  (OCS)  are 
requested.  The  amendments  are 
intended  to  clarify  the  scope  of 
information  solicited  from  the  pubUc. 
EFFECTIVE  DATE:  This  rule  shall  be 
effective  July  14. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
David  A.  Schuenke;  Chief,  Branch  of 
Rules.  Orders,  and  Standards:  Offshore 
Rules  and  Operations  Division;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Mail  Stop  646;  Reston. 
Virginia  22091;  Telephone:  (703)  648- 
7816. 

SUPPLEMENTARY  INFORMATION:  Under 
section  8  of  the  OCS  Lands  Act  (Act), 
the  Secretary  of  the  Interior  is 
authorized  to  receive  information 
concerning,  and  nominations  of.  areas  of 
the  OCS  which  may  be  of  interest  for 
mineral  leasing.  The  regulations 
'  concerning  this  authority  at  §§  256.23 
and  256.26.  however,  use  only  the  word 
"information"  when  referring  to  the 
request  (the  call)  for  information  and 
nominations.  The  use  of  the  single  term 
"information"  does  not  reflect  the 
practice  or  purpose  of  MMS  in 
implementing  section  8  of  the  Act.  The 
MMS  routinely  requests  and  accepts 
information  and  nominations  concerning 
areas  of  interest  for  mineral  leasing. 
Consequently,  MMS  concludes  that  the 
words  "and  Nominations"  should  be 
added  to  the  phrase  "Call  for 
Information  where  it  appears  in 
§  §  256.23  and  256.26  to  conform  the 
language  of  the  regulations  to  that  of  the 
law  and  reflect  the  actual  practice  of 
MMS. 

Administrative  Procedure  Act 

Because  this  rule  only  conforms  the 
language  of  an  existing  rule  to  the 
language  of  the  Act  and  MMS's 
generally  understood  practice.  MMS  has 
determined  notice  and  an  opportunity  to 
comment  are  unnecessary  and  that  good 
cause  exists  to  issue  the  rule  as  a  Final 
Rule.  Therefore,  this  rule  will  be 


effective  30  days  from  the  date  of 
publication  in  the  Federal  Register. 

Executive  Order  12291 

The  Department  of  the  Interior 
(Department)  has  determined  that  this 
rule  is  not  a  major  rule  and  does  not 
require  the  preparation  of  a  regulatory 
impact  analysis  under  Executive  Order 
12291. 

This  rulemaking  has  minimal,  if  any, 
economic  effect  on  any  business,  large 
or  small,  as  it  only  addresses  a 
clarification  to  an  existing  rule.  The 
clarification  does  not  change  any 
function  or  requirement  that  is  presently 
being  performed  or  enforced. 

Regulatory  Flexibility  Act 

The  implementation  of  this 
rulemaking  will  not  affect  small  (or 
large)  businesses  since  it  is  a 
clarification  of  an  existing  rule.  The 
Department  has  determined  that  this 
rule  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  Therefore,  a  small  entity 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  is 
not  required. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  imder  44  U.S.C 
3501  et  seq.  and  assigned  clearance 
number  1010-0006. 

National  Environmental  Policy  Act  of 
1969 

It  is  determined  that  this  rule  does  not 
constitute  a  major  Federal  action         . 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required. 

List  of  Subjects  in  30  CFR  Part  256 

Administrative  practice  and 
procedure.  Continental  shelf, 
Government  contracts.  Mineral 
royalties.  Oil  and  gas  exploration. 
Pipelines.  Public  lands — mineral 
resources.  Public  lands — rights-of-way. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Dated:  May  9. 1986. 
William  D.  Bettenberg, 

Director.  Minerals  Management  Service. 

For  the  reasons  set  forth  in  the 
preamble,  30  CFR  Part  256.  is  amended 
as  follows: 


PART  256— (AMENDED] 

1.  The  authority  citation  for  Part  256 
continues  to  read  as  follows: 

Authority:  Secretarial  Order  3071. 
Amendment  No.  1.  May  10. 1982.  and  the  OCS 
Lands  Act,  43  U.S.C.  1331  et  seq..  as 
amended,  92  stat.  629. 

2.  The  title  of  Subpart  D  is  revised  to 
read  as  follows: 

Subpart  D— Call  for  Information  and 
Nominations 

3.  Section  256.23(b)  is  revised  to  read 
as  follows: 

§  256.23    Information  on  areas.     ;, 


*         * 


(b)  In  accordance  with  an  approved 
program  and  schedule  for  the  leasing  of 
OCS  lands  which  may  contain  oil  and 
gas.  the  Director  shall  issue  Calls  for 
Information  and  Nominations  on  areas 
for  leasing  of  such  minerals  in  specified 
areas.  The  Call  for  Information  and 
Nominations  shall  be  published  in  the 
Federal  Register  and  may  be  published 
in  other  publications  as  desirable. 
Information  on  areas  shall  be  addressed 
to  the  appropriate  regional  Minerals 
Manager  of  the  Minerals  Management 
Service  with  a  copy  to  any  other  office 
which  may  be  specified  in  the  Call.  The 
Director  shall  also  request  comments  on 
areas  which  should  receive  special 
concern  and  analysis.  For  an  oil  and  gas 
lease  sale  Call  area,  the  Director  may 
request  comments  concerning  geological 
conditions,  including  bottom  hazards; 
archeological  or  cultural  sites  on  the 
seabed  or  nearshore;  multiple  uses  of 
the  proposed  leasing  area,  including 
navigation,  recreation,  and  fisheries; 
and  other  socioeconomic,  biological,  and 
environmental  information. 

4.  Section  256.26(a)  is  revised  to  read 
as  follows: 


Subpart  E— Area  Identification  and 
Tract  Size 


§256.26    QeneraL 

(a)  The  Director,  in  consultation  with 
appropriate  Federal  Agencies,  shall 
recommend  to  the  Secretary  areas 
identified  for  environmental  analysis 
and  consideration  for  leasing.  The 
Directot.  on  his/her  own  motion,  may 
include  in  the  recommendation  areas  in 
which  interest  has  not  been  indicated  in 
response  to  a  Call.  In  making  a 
recommendation,  the  Director  shall 
consider  all  available  environmental 
information,  multiple-use  conflicts, 
resource  potential,  industry  interest  and 
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other  relevant  iaionnaiioii.  Comments 
received  from  States  and  local 
govemiaents  and  interested  parties  in 
response  to  Calls  for  information  and 
Nominations  shall  be  considered  in 
makiog  reconuneodations. 

«  *  •  •  • 

|FR  Doc.  88-13274  Filed  6-11-86:  8:45  am\ 
muMta  cone  an  mn  u 


DE^ARTHEMT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100, 110  and  165 

|CG03-««-02| 

Temporary  Regulations,  New  York 
Harbor.  July  ^^  1966 

AGGNCv:  Coast  Guard,  DOT 
ACTKMC  Final  rale. 

summary:  The  Coast  Citard  is 

establishing  temporary  regalalions  For 
New  York  Harbor  and  Upper  New  York 
Bay  for  Operation  Sail  '86  and  the 
International  Naval  Review  being  held 
in  conjunction  wit^  the  Statue  of  Liberty 
ceremonies  July  2-5. 198a  This 
document  contains  the  regulations 
necessary  to  conduct  these  activities  in 
a  safe  and  orderly  manner.  Among  tfaese 
are:  (1)  The  regulations  for  the  Parade  of 
Sail  and  related  events;  (2)  regulations 
for  special  anchorages  for  the 
International  Naval  Review,  (3)  safety 
zones  for  fireworks  displays  to  be  held 
as  part  of  the  festivities,  and  (4)  security 
zones  for  the  protection  of  dignitaries 
attending  the  festivities. 

These  temporary  regulations  are 
issued  to  augment  those  regulations 
which  govern  navigation  in  the  Port  of 
New  York  contained  in  Tide  33.  Code  of 
Federal  Regulations.  These  temporary 
local  regulations  will  affect  navigation 
in  the  Port  of  New  York  during  the 
period  6:00  a.m..  July  2  to  12:00  p.m..  July 
3. 1986,  and  are  required  because  of 
hazardous  conditions  that  will  be 
occasioned  by  the  arrival  of  a  large 
number  of  sail  training  ships,  naval 
vessels,  and  spectator  craft  participating 
in  and  observing  an  International  Naval 
Review  and  Operation  Sail  1988. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  July  2. 1986  and 
terminate  on  |uly  S.  1966.  Certain 
sections  of  the  regulations  are  in  effect 
for  less  than  the  full  period.  In  these 
sections,  the  effective  dates  and  times 
are  clearly  specified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  T.S.  Kuhaneck. 
Vessel  Movement  Officer.  Commander. 


Coast  Guard  Group  New  York,  at  (212) 
668-7933. 

SUPPI^MENTARY  INFORMATIOM:  A  notice 
of  proposed  rulemaking  (NPRMl  was 
published  in  the  Federal  Register  (51  PR 
6066)  on  February  19. 1986.  The  dosing 
date  for  subairttiog  comments  was  April 
7. 1986.  The  Coast  Guard  distributed 
copies  of  the  NPRM  to  vessel  operators, 
trade  organizations.  Federal  Agencies, 
state  and  local  agencies,  eavironmental 
groiips.  boating  organizations,  and  to 
persons  who  had  previously  expressed 
interest  in  the  proposed  regulations.  A 
total  of  16  letters  were  received  offering 
comment  on  the  proposed  rules.  The 
commenters  included  concerned 
individuals,  waterfront  business 
operators,  local  agencies,  boating 
publications,  and  boating  organizations. 
The  regulation  is  being  made  effective  in 
less  than  30  days  from  the  date  of 
publication.  Thiere  was  not  sufficient 
time  remaining  in  advance  of  the  event 
to  provide  for  a  delayed  effective  date. 
A  change  in  the  location  of  the  principle 
reviewing  site  for  this  event  and  the 
details  surrounding  the  change 
unavoidably  delayed  publication  of  this 
regulation. 

Drafting  Information 

The  drafters  of  diis  notice  are  LCDR 
K.J.  Eldridge  and  LTJG  T.  S.  Kuhaneck. 
project  officers.  Coast  Guard  Group 
New  York  and  Ms.  M.A.  Arisman. 
project  attorney.  Third  Coast  Guard 
District  Legal  Office. 

Discussion  of  Comments  and  Changes 
Made 

The  majority  of  the  comments 
received  regarding  the  NPRM  addressed 
the  configuration  and  space  allocation 
of  the  Coast  Guard's  proposed 
anchorage  areas  in  the  Upper  New  York 
Bay  for  the  Liberty  WeekMid  activities. 
The  Coast  Guard's  policy  regarding 
these  anchorages  revolves  around  the 
concept  of  port  safety  and  preserving 
life  and  property  on  the  navigable 
waters  of  the  United  States.  Because  of 
their  size  and  maneuvering 
characteristics,  vessels  greater  than  100 
feet  require  special  consideration  in 
boating  events  as  large  as  Opsail  "88. 
When  underway  in  densely  populated 
boating  areas,  this  size  vessel  presents  a 
significant  navigational  problem  to  all 
concerned.  The  Coast  Guard's  mtent 
with  the  configuration  and  space 
allocation  arrangement  of  the  anchorage 
areas  indicated  in  the  NPRM  was  to 
position  the  vessels  greater  than  100  feet 
in  areas  that  would  allow  them  to 
remain  stationary ior  the  duration  of  the 
festivities.  By  minimizing  the  need  for 
these  vessels  to  be  underway,  the  Coast 
Guard  hopes  to  maximize  the  safety 


factor  for  the  other  spectator  craft 
involved  in  the  event.  Due  to  the  draft 
constraints  of  these  vessels,  they  can 
only  be  safely  positioned  in  the  deeper 
water  of  the  Upper  New  York  Bay. 
Additionally,  the  majority  of  the  vessels 
greater  than  100  feet  will  require  an 
anchorage  for  several  days.  The  Coast 
Guard's  intent  regarding  the  anchorage 
areas  for  vessels  100  feet  and  less  is  to 
provide  areas  for  these  vessels  to  safely 
anchor  while  not  viewing  the  festivities. 
These  temporary  regulatiorts  allow 
vessels  to  transit  anchorage  areas  and 
traverse  the  length  of  the  parade  route 
by  remaining  on  either  side  but  not 
crossing  the  route  itself  Vessels  may 
also  position  (not  anchor)  themselves  in 
areas  designated  as  naval  anchorages 
during  the  parade.  The  Coast  Guard 
anticipates  that  the  majority  of  the 
vessels  100  feet  and  less  will  not  require 
an  overnight  anchorage.  The  Coast 
Guard  also  anticipates  that  the  majority 
of  these  vessels  will  remain  underway 
for  the  Parade  of  Sail  as  they  did  during 
the  Bicentennial  Celebration  in  1976. 

Eight  commenters  gervCTsHy  opposed 
the  amount  of  space  allocated  to 
spectator  vessels  100  feet  and  less  in  the 
proposed  temporary  anchorage  areas  in 
Upper  New  York  Bay.  The  commenters 
felt  that  more  space  should  be  created 
for  these  vessefe.  Based  on  these 
comments,  an  additional  temporary 
anchorage  in  the  vicinity  of  Ellis  Island 
was  created  for  boats  and  spectator 
vessels  100  feet  and  less.  Additionally, 
the  proposed  anchorage  area  boundaries 
were  expanded  to  accommodate  more 
spectator  craft.  Concerned  individuals 
are  advised  that  these  temporary 
anchorages  created  specifically  for  this 
event  do  not  cooprise  all  of  \he 
anchorage  areas  available  for  spectator 
craft  for  the  event.  There  are  numerous 
Federal  Anchorages  located  in  the 
vicinity  or  aking  the  Tail  Ship  parade 
route.  Among  these  are  anchorages 
located  in  the  Hudson  River  (Federal 
Anchorages  16, 17. 18A,  18B).  Newark 
Bay  (Federal  Anchorages  34,  38.  and  37), 
and  Sandy  Hook  (Federal  Anchorages 
28.  45A,  4a  and  47).  Several  of  these 
areas  particularly  in  the  Hudson  River, 
afford  excellent  viewing  and  anchoring 
areas.  Again,  it  was  not  the  intent  of  the 
Coast  Guard  that  the  temporary 
anchorage  areas  created  specifically 
for  the  event  be  the  sole  areas  for 
spectator  vessels  to  andior. 

Eight  commenters  generally  opposed 
the  arrangement  of  the  allotted  areas  of 
the  temporary  spectator  anchorages. 
The  commenters  felt  that  their  view  of 
the  Parade  of  Sail  would  be  obstructed 
by  vessels  greater  than  100  feet.  Naval 
vessels,  and  other  obstructions.  The 


Coast  Guard  feels  that  to  ensure  the 
safety  of  all  spectator  craft,  spectator 
anchorage  areas  must  be  created  and 
segregated.  The  cutoff  point  chosen  for 
these  anchorages  was  100  feet.  This  was 
the  same  cutoff  that  was  used  in  the 
Bicentennial  Celebration  of  1976.  For  the 
forthcoming  festivites  the  Coast  Guard 
is  establishing  more  anchorage  areas  for 
a  greater  period  of  time  than  were  in 
effect  for  the  Bicentennial  Celebration  in 
1976.  The  intent  behind  the  spectator 
anchorages  for  vessels  greater  than  100 
feet  was  that  as  many  as  possible  of 
these  vessels  would  be  assigned  spots 
and  would  be  encouraged  to  remain  at 
these  spots  for  the  duration  of  the 
festivities.  Vessels  of  this  size  pose 
particular  safety  concerns  especially 
when  underway  in  company  with 
numerous  smaller  craft.  These  craft  also 
require  extremely  large  amounts  of 
unencumbered  water  to  anchor  safely. 
Therefore,  areas  were  designated  solely 
for  vessels  of  this  size.  The  intent  was 
that  the  anchorage  areas  for  vessels 
greater  than  100  feet  also  be  the 
principal  viewing  areas  for  these  vessels 
so  as  to  reduce  the  need  for  these 
vessels  to  move  during  the  festivities. 
Also,  these  larger  vessels  require  deeper 
water  in  which  to  anchor  because  of 
their  navigational  drafts;  hence,  their 
locations  within  the  Upper  New  York 
Bay.  The  intent  of  the  anchorages  for 
vessels  lOO.feet  and  less  was  to  provide 
areas  for  anchoring  these  vessels 
overnight.  The  parade  route  is 
approximately  eighteen  miles  long.  The 
regulations  allow  the  vessels  to  traverse 
the  length  of  the  parade  route  if  they  so 
desire.  No  vessel  may  cross  the  parade 
route.  This  option  was  not  clearly  stated 
in  the  .proposal  nor  clearly  indicated  in 
the  chartlets  included  in  the  NPRM. 
Vessels  may  position  themselves  as 
close  to  the  parade  route  as  safely 
practicable.  This  means  vessels  100  and 
less  feet  can  actually  position  (not 
anchor)  themselves  in  front  of  larger 
vessels.  This  capability  was  not 
accurately  portrayed  on  the  chartlets 
included  in  the  NPRM.  During  the 
parade,  vessels  may  also  traverse  or 
position  themselves  in  the  areas 
designated  as  Naval  Anchorages.  Again, 
this  will  allow  smaller  vessels  to  move 
through  or  around  larger,  anchored 
vessels.  The  intent  of  the  anchorages  for 
vessels  100  feet  and  less  was  to  provide 
some  anchorage  areas  for  those  vessels 
staying  multiple  days  in  the  area  within 
this  category.  Indeed,  the  Coast  Guard 
anticipates  that  the  significant  portion  of 
the  vessels  within  this  category  will  only 
be  on  scene  in  the  Upper  New  York  Bay 
for  the  Parade  of  Sail  and  the  fireworks 


display  and  will  not  require  an  overnight 
anchorage. 

One  commenter  suggested  that 
spectator  craft  be  allowed  to  anchor  on 
the  eastern  side  of  the  Hudson  River  in 
the  vicinity  of  the  World  Trade  Center. 
The  commenter  went  on  to  state  that 
this  procedure  was  allowed  during  the 
Bicentennial  Celebration  in  1976.  The 
large  number  of  Naval  vessels  attending 
the  International  Naval  Review  has 
necessitated  the  creation  of  additional 
Naval  anchorages  in  the  lower  Hudson 
River  area.  To  safely  accommodate 
these  vessels  and  to  minimize  the  risk  of 
a  mishap,  the  parade  route  for  the  Tall 
Ships  was  shifted  to  the  east  in  the 
vicinity  of  the  Battery.  This,  in 
combination  with  the  spectator  stands 
located  just  north  of  the  Battery, 
prohibits  allowing  spectator  craft  from 
anchoring  near  the  World  Trade  Center. 
As  a  reminder,  during  the  parade, 
spectator  craft  may  position  themselves 
anywhere  along  the  parade  route  with 
the  exception  of  areas  designated  as 
security  or  safety  zones. 

One  commenter  suggested  that  areas 
be  designated  as  locations  to  embark 
and  disembark  passengers  and  that 
these  locations  be  publicized  and 
indicated  on  navigational  charts.  The 
commenter  went  on  to  say  that  these 
areas  and  their  locations  would  be 
useful  information  if  an  emergency 
necessitated  that  persoimel  be 
evacuated  from  a  spectator  vessel. 
Other  than  the  few  marinas  in  the  port 
area,  no  permanent  sites  exist  to  embark 
or  disembark  passengers.  The  Coast 
Guard  understands  that  commercial 
operators  will  be  establishing  locations 
in  the  port  area  for  this  purpose.  At  this 
time,  the  details  regarding  embarkation 
locations  are  not  available.  When  these 
details  are  available,  the  Coast  Guard 
intends  to  publish  the  locations  of  these 
sites  in  a  forthcoming  Local  Notice  to 
Mariners  that  will  be  available  free  to 
the  boating  public.  Indicating  these 
locations  on  charts  is  beyond  the  scope 
of  this  regulation  and  could  cause 
significant  logistical  difficulties  for  all 
concerned.  Reproduction  of  several 
charts  indicating  these  areas  could  not 
be  accomplished  prior  to  the  event 
without  undue  expense.  Indication  on 
navigational  charts  would  not  ensiue 
that  the  boating  public  will  purchase  or 
use  these  charts.  Additionally,  given  the 
lead  time  necessary  to  produce  the 
charts,  they  could  not  be  effectively 
distributed  to  the  boating  public  prior  to 
the  event.  Additionally,  there  will  be 
numerous  Coast  Guard  and  Coast  Guard 
Auxiliary  vessels  on  scene  in  any  one 
area.  Should  an  emergency  arise 
necessitating  personnel  evacuation. 


these  vessels  will  be  available  to  assist 
the  individual(s)  concerned. 

One  commenter  suggested  that  the 
Coast  Guard  create  an  outline  on 
partially  transparent  paper  that  could  be 
superimposed  over  a  nautical  or 
geodetic  chart  indicating  the  anchorage 
areas.  The  commenter  indicated  that  the 
NPRM  was  confusing  at  times  and  that 
the  latitude  and  longitude  coordinate 
method  for  indicating  anchorage  areas 
was  beyond  the  scope  of  most  pleasure 
boat  operators.  The  Coast  Guard 
recognizes  that  plotting  the  multitude  of 
coordinates  enumerated  in  the  NPRM  is 
beyond  the  scope  of  most  boaters.  The 
Coast  Guard  intends  to  publish  a  Local 
Notice  to  Mariners  regarding  this  event 
that  will  provide  more  detail  and 
address  the  needs  of  the  boating  public. 
The  overlay  suggestion  would  be  as 
difficult  to  implement  as  the 
aforementioned  chart  suggestion  for  the 
same  reasons. 

One  commenter,  the  Department  of 
Sanitation  for  New  York  City,  sought 
exemption  from  the  regulation 
prohibiting  commercial  traffic  operation 
during  periods  of  time  from  July  3-5, 
1986.  This  department  oversees  the 
removal  of  refuse  from  New  York  City 
and  its  transmittal  to  a  local  landfill. 
The  refuse  is  transported  by  barge  to  the 
landHU.  The  barges  are  towed  to  the 
landfill  by  a  local  commercial  towing 
firm.  The  Coast  Guard  recognizes  the 
need  for  the  New  York  City  Department 
'of  Sanitation  to  be  able  to  conduct  their 
refuse  removal  operations  with  minimal 
interference,  especially  during  the 
forthcoming  festivities.  Hence,  the  Coast 
Guard  has  granted  the  New  York  City 
Department  of  Sanitation,  Division  of 
Marine  Transportation  an  exemption 
from  the  regulation  prohibiting 
commerical  traffic  operation  for  specific 
periods  of  time.  This  exemption  appears 
in  the  final  rule  as  paragraph  (b)(13)  of 
§  100.35-323.  No  sanitation  barge 
operations  are  permitted  during 
commercial  closure  periods  on  July  4, 
1986. 

One  commenter  suggested  that  the 
Coast  Guard  assign  vessels  to  patrol 
and  police  the  temporary  spectator 
anchorage  areas  created  for  vessels 
greater  than  100  feet.  The  commenter 
went  on  to  say  that  without  such  a 
measure  boats  that  were  illegally 
anchored  would  pose  a  safety  problem 
for  those  vessels  anchoring  with  permits 
in  assigned  areas.  Due  to  the  extensive 
nature  of  the  parade  route  and  the 
numerous  safety/security  zones  being 
enforced,  the  Coast  Guard  resources 
available  for  this  event  will  be  utilized 
to  the  maximum  extent  possible.  This 
does  not  include  an  assigned  anchorage 
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patrol.  However,  Coast  Guard  and  Coast 
Guard  Auxiliary  craft  will  be  available 
to  render  assistance  to  boaters  when 
unsafe  conditions  exist.  The  Coast 
Guard  Patrol  Commander  and  Sector 
Commanders  will  determine  if  an  unsafe 
condition  exists  and  what  the 
appropriate  Coast  Guard  response  will 
be  to  that  condition.  This  same 
comraenter  also  suggested  that  the 
Coast  Guard  assign  ■  specific  anchorage 
for  each  vessel  assigned  a  permit.  The 
Coast  Guard  concurs  with  this 
suggestion.  As  was  planned  in  the 
NPRM.  the  Coast  Guard  will  be 
assigning  individual  anchorage  locations 
to  those  vessels  ^eater  than  100  feet 
granted  a  permit  to  anchor. 
Additionally,  this  commenter  suggested 
that  the  vessels  receiving  a  permit  be 
allowed  to  place  temporary  marker 
buoys  to  clearly  indicate  that  vessel's 
anchorage  location.  Although  this 
method  may  facilitate  vessels  moving  to 
and  from  the  anchorage  spots 
somewhat,  the  safety  and  logistics 
considerations  associated  with  this 
operation  prohibit  Coast  Guard 
approval  of  this  particular  suggestion. 
Tlie  placement  of  these  floats  prior  to 
the  event  could  pose  a  serious  safety 
problem  for  commercial  vessel  traffic 
navigating  in  their  vicinity. 

One  commenter  generally  suggested 
that  die  Coast  Guard  establish  an 
anchorage  grid  area  by  marker  buoys  so 
that  vessels  may  anchor  in  rows  and 
sections  based  upon  length  similar  to 
marina  docking  arrangements.  The 
commenter  pointed  out  that  this 
arrangement  would  facilitate  access  to 
the  areas  by  emergency  personnel.  This 
suggestion  was  not  adopted  for  the 
following  reasons.  This  type  of 
arrangement  would  require  all  of  the 
attending  spectator  craft  to  pre-register 
for  the  event.  It  would  also  require  the 
Coast  Guard  to  exactly  determine  the 
nimiber  of  boats  attending  and  establish 
a  corresponding  number  of  mooring 
locations.  Without  pre-registration,  the 
Coast  Guard  could  only  "guess"  at  the 
amount  of  spectator  vessels  attending 
the  festivities.  An  underestimate  on  our 
part  would  cause  a  considerable 
inconvenience  of  the  "other"  boater.  An 
overestimate  wastes  money,  resotuxes 
and  time  and  does  not  effectively  utilize 
the  anchorage  space  set  aside  for  the 
event.  Additionally,  placing  a  mooring  in 
a  particular  location  implies  Coast 
Guard  approval  of  the  site  as  a  mooring 
location.  Indeed,  the  site  may  be 
suitable  for  a  vessel  of  one  size  and 
configuration  and  not  suitable  for  a 
vessel  of  another  size  and  shape.  Also,  a 
site  may  not  be  suitable  for  the  same 
size  vessel  under  differing  weather  or 


load  conditions.  Mariners  are  cautioned 
that  the  areas  designated  as  anchorages 
have  not  been  subjected  to  any  special 
survey  or  inspection  and  that  charts 
may  not  show  all  sea-bed  obstructions 
or  the  shallowest  depths.  Mariners  are 
advised  to  take  appropriate  precautions 
when  using  these  temporary  anchorages. 

Two  commenters  suggested  that  the 
eight  knot  speed  limit  regulation 
proposed  in  the  NPRM  be  expanded. 
Both  commenters  sought  an  expansion 
of  the  area  of  enforcement  and  an 
extension  of  the  period  of  applicability. 
The  commenters  felt  that  extending  the 
regulation  would  reduce  the  hazards 
associated  with  high  volumes  of  marine 
tra^  moving  swiftly  through  narrow 
and  congested  waterways,  particularly 
the  East  River.  It  would  also  minimize 
the  effect  of  wake  damage  to  marina 
and  waterfront  facihties  in  confined  and 
heavily  trafficked  waterways.  The  Coast 
Guard  concurs  with  these  suggestions 
and  has  extended  both  the  times  and 
scope  of  the  regulation  regarding  the 
speed  Umit  for  the  event.  Paragraph  (c) 
of  S  100.35-323  describes  the  speed  limit 
restriction  and  its  area  of  enforcement 

One  commenter  suggested  that  the 
Coast  Guard  use  three  vessel  size 
classifications  rather  than  two  (up  to  29*. 
30"  to  lOO*.  and  over  100').  This 
commenter  went  on  to  say  that  more 
anchorage  areas  should  be  created  for 
the  two  smaller  classes  along  the 
eastern  edge  of  the  lower  Hudson  River 
and  that  the  middle  classification  be 
allowed  to  anchor  within  the  areas  set 
aside  for  Naval  Vessels.  As  previously 
stated,  because  of  a  shifting  of  the 
parade  route  to  the  east  in  the  area  of 
the  lower  Hudson  River,  an  anchorage 
site  in  this  area  is  not  feasible.  Vessels 
of  any  size  may  already  transit  or 
position  themselves  within  Naval  vessel 
anchorages  during  the  Parade  of  Sail. 
Reclassification  of  spectator  vessels  into 
three  categories  would  not  change  the 
substance  of  these  regulations  nor 
provide  any  particular  benefit  to  the 
boater. 

Two  commenters  suggested  that  the 
Coast  Guard  establish  the  spectator 
anchorages  earlier  than  6:00  a.m.,  July  3, 
1986.  Both  commenters  suggested  that 
the  temporary  anchorages  be 
estabUshed  as  early  as  12:00  p.m.,  2  }uly. 
1966.  Implementing  this  suggestion 
would  involve  disestablishing  numerous 
Federal  anchorages  in  the  area  of  the 
spectator  anchorages  and  redesignating 
the  area  for  spectator  craft  use.  If  the 
temporary  spectator  anchorages  created 
specifically  for  the  event  were  the  sole 
places  for  spectator  craft  to  anchor,  this 
suggestion  would  merit  implementation. 
The  Coast  Guard  feels  that  there  is 


sufficient  space  in  the  Federal 
Anchorages  in  the  area  around  New 
York  Harbor  to  safely  accommodate 
early  arrivals  of  spectator  craft  Waiting 
to  establish  the  temporary  spectator 
anchorages  until  6:00  a.m.,  July  3. 1980. 
will  ensure  that  the  impact  of  these 
regulations  on  the  marine  industry  is  the 
minimum  necessary  to  complete  the 
scheduled  events  safely. 

Numerous  changes  and  additions 
were  made  to  these  regulations  based 
upon  verbal  comments  and  discussions 
with  concerned  individuals  or  other 
Coast  Guard  personnel.  Several  of  these 
changes  were  made  when  plans 
regarding  the  Liberty  Weekend 
activities  were  significantly  altered.  The 
first  set  of  changes  prohibits  seaplane 
operations  on  thie  East  River  on  July  3. 
1986  from  8:00  a.m.  until  lOO  p.m.,  and 
extends  the  limits  of  the  one-way  traffic 
scheme  in  the  East  River.  These 
additions  are  necessary  to  ensure  the 
safe  transit  of  approximately  two 
hundred  sailing  vessels  from  Long  Island 
Sound  through  the  East  River  to  various 
anchorages  in  Gravesend  and  Sandy 
Hook  Bays.  The  second  change  modified 
the  parade  route  north  of  the  George 
Washington  Bridge  to  allow  vessels  to 
transit  past  the  bridge  during  the  Parade 
of  Sail.  This  change  eliminates  the 
segmenting  of  the  Hudson  River 
incorporated  in  the  NPRM.  The  third 
change  occurs  to  the  Governors  Island 
Temporary  Anchorage  for  vessels 
greater  than  100  feet.  The  establishment 
of  the  July  3rd  Governors  Island  security 
zone  eliminates  the  use  of  this 
anchorage  for  July  3, 1986.  This  security 
zone  also  prohibits  vessel  traffic  in^the 
area  between  Governors  Island  and 
Liberty  Island  for  a  portion  of  time  on 
the  night  of  July  3, 1986.  Vessel  traffic 
can  still  proceed  around  Governors 
Island  using  Buttermilk  Chaimel,  located 
to  the  east  of  Governors  Island.  This 
zone  is  necessary  for  the  protection  of 
dignitaries  who  will  be  on  Governors 
Island  that  evening.  The  addition  of  a 
security  zone  on  July  4, 1988,  on  the 
western  side  of  Governors  Island  will 
prohibit  spectator  traffic  from  transitting 
along  the  parade  route  in  diis  area. 
Again,  this  zone  is  established  for 
dignitary  protection.  Again,  the  alternate 
route  to  use  around  Governors  Island  is 
Buttermilk  Channel  In  addition  to  these 
two  security  zones  in  the  vicinity  of 
Governors  Island,  one  more  is  necessary 
for  dignitary  protection  around  the 
Statue  of  Liberty  on  July  5, 1986.  Slight 
alterations  were  made  to  the  Battery 
Safety  Zone  delineated  in  the  NPRM  to    ' 
ensure  spectator  craft  are  kept  a  safe 
distance  away  from  the  actual  fireworks 
display  barges.  Additionally,  a  slight 


alteration  was  made  to  the 
southwestern  boundary  of  this  zone  to 
provide  additional  viewing  area  for 
spectator  craft.  These  small  alterations 
do  not  significanUy  alter  the  shape  or 
size  of  the  safety  zone  as  originally 
proposed.  Naval  vessels  no  longer 
require  the  use  of  Federal  Anchorage 
No.  19.  This  will  allow  this  anchorage 
area  to  be  used  for  boats  and  spectator 
vessels  of  all  sizes.  If  the  use  of  this 
anchorage  is  required  by  naval  vessels, 
boats  and  spectator  vessels  anchored 
therein  shall  move  when  directed  by  the 
Captain  of  the  Port.  The  need  to 
accommodate  more  vessels  greater  than 
100  feet  at  anchor  in  the  Upper  Bay  for 
the  Parade  of  Sail  necessitated  creating 
additional  temporary  anchorages  in  the 
Upper  Bay.  The  need  was  determined  by 
the  large  number  of  applications  for 
anchorage  permits.  Two  additional 
anchorages  were  created.  Governors 
Island  and  Robbiiu  Reef  Parade 
Anchorages.  Additionally,  the  time  of 
expiration  for  all  anchorages  was 
extended  from  6.-00  a.m.  to  12:00  p.m. 
July  5, 1986.  This  change  will  cause 
minimal  inconvenience  to  the  marine 
industry  and  significantly  facilitate 
spectator  and  Naval  vessel  movement 
on  July  5, 1966.  Some  minor  adjustments 
were  made  to  the  temporary  Opsail 
Vessel  anchorages  in  Sandy  Hook  Bay. 
These  changes  were  made  to  avoid 
location  conflicts  with  designated 
fishing  zones  in  the  vicinity  of  these 
temporary  anchorages.  Additionally,  the 
Chapel  Hill  North  Channel  was 
erroneously  omitted  from  the  Vessel 
Movement  section  and  the  closure  of 
Federal  Anchorage  49F  was  erroneously 
omitted  from  the  anchorage  section  of 
the  NPRM-  These  changes  were  included 
in  the  final  rule.  Another  change  was 
that  an  additional  exemption  was 
granted  to  the  Staten  Island  Ferries. 
During  normal  ferry  service  operations, 
these  vessels  will  be  exempt  from  the 
speed  limit  restrictions  of  these 
regulations.  These  vessels  produce 
minimal  wake  at  service  speed  and  the 
eight  knot  speed  limit  woidd  cause 
undue  hardship  on  the  people  using  the 
ferries  by  causing  an  excessively  long 
transit  between  terminals.  The 
excessively  long  transits  would  cause 
significant  delays  and  baddogs  to  (his 
important  and  necessary  commuter 
service.  The  final  change  was  the 
addition  of  a  section  prohibiting  the 
movement  of  barges  for  a  period  of  time 
on  July  4th  and  5th  and  the  modification 
of  a  definition  in  the  final  rule.  The 
Coast  Guard  dkinot  anticipate  that 
individuals  would  use  barges  as 
spectator  or  entertainment  platforms  for 
the  Opsail  '86  festivities.  There  is  no 


precedent  for  this  tupe  of  operation  in 
an  event  such  as  Opsail  '88.  For  this 
reason  and  the  special  nature  of  barge- 
operations,  a  paragraph  was  added  to 
Section  100.35-323  to  cover  the  use  of 
barges  during  the  Opsail  '86  festivities. 
Additionally,  the  definition  of  "spectator 
vessel"  was  modified  by  adding 
"Subchapter  C  {uninspected  vessels)"  to 
the  description  to  include  barges. 

The  anchorage  regulations  in  this 
document  are  issued  pursuant  to  33 
U.S.C.  471  as  set  out  in  the  authority 
citation  for  all  of  Part  110.  The  safety 
zone  regulations  are  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  of  165, 
The  security  zone  regulations  are  issued 
pursuant  to  50  U.S.C.  191  as  set  out  in 
the  authority  citation  for  all  of  Part  165. 

Economic  Assessment  and  Certification 

This  Final  rule  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this  final 
rule  will  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
These  regulations  will  be  in  effect  for 
only  four  days.  Comipercial  traffic  will 
be  prohibited  from  the  Upper  New  York 
Bay  for  only  a  portion  of  that  four  day 
period.  At  no  time  during  the  four  day 
period  will  commercial  shipping  access 
to  Port  Newark/Port  Elizabeth  facilities 
be  prohibited.  Access  to  Port  Newark/ 
Port  Elizabeth  can  be  accomplished  via 
Raritan  Bay,  Arthur  Kill.  Kill  Van  KuU 
and  Newark  Bay.  This  will  allow  the 
majority  of  the  maritime  industrial 
activity  in  the  Port  of  New  York  to 
continue  unaffected.  Staten  Island  Ferry 
service  will  be  curtailed  for  only  the 
minimum  amount  of  time  necessary  to 
ensure  safe  operation  during  the 
increased  harbor  activities.  OPSAIL 
1986.  the  International  Naval  Review, 
and  the  July  4th  Fireworks  display  may 
attract  addiitional  recreational  boaters 
and  tourists  to  the  Port  of  New  York 
area  which  would  have  a  favorable 
economic  impact  on  commercial 
facilities  providing  services  to  these 
boaters  and  tourists.  Since  the  impact  of 
this  proposal  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects 

33  CFR  Part  100 

Marine  safety.  Navigation  (water). 


33  CFR  Part  110 

Anchorage  grounds. 

33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Final  Regtdations 

In  consideration  of  the  foregoing. 
Parts  100, 110  and  165  of  Title  33,  Code 
of  Federal  Regulations,  are  amended  as  . 
follows: 

PART  100-SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  by  adding  a 
temporary  S  100.35-323  to  read  as 
follows: 

§  100.35-323    Operation  Salt  1M6  and 
International  Naval  Review,  Port  of  New 
York. 

(a)  Definitions.  As  used  in  this  section 
and  §  110.T301: 

(1)  "Boat"  means  any  vessel 
manufactured  or  used  primarily  for  non- 
commercial use;  leased,  rented,  or 
chartered  to  another  for  the  letter's  non- 
commercial use,  or  engaged  in  the 
carrying  of  six  or  fewer  passengers,  and 
all  tugboats  and  towboats  not  engaged 
in  towing  operations. 

(2)  "Coast  Guard  Auxiliary  Vessel" 
means  a  vessel  accepted  by  the  Director 
of  Auxiliary  as  an  Operational  Facility 
and  operated  by  a  member  of  the  Coast 
Guard  Auxiliary  under  official  Coast 
Guard  orders. 

(3)  "Commercial  Vessel "  includes  any 
vessel  subject  to  the  regulations 
contained  in  Title  46.  Code  of  Federal 
Regulations,  Chapter  I,  Subchapter  D 
(Tank  Vessels),  Subchapter  H 
(Passenger  Vessels)  or  Subchapter  I 
(Cargo  and  Miscellaneous  Vessels), 
including  foreign  vessels  otherwise 
exempt  by  virtue  of  46  CFR  30i)l-5(e). 
70.05-3(b),  and  90.05-l(a)(l).  except  that 
vessels  that  meet  the  definition  of  a 
"boat"  in  this  section  shall  not  be 
included. 

(4)  "Lcngdi  overall  (LOA)"  means  the 
extreme  length  of  a  vessel  excluding  the 
bowsprit. 

(5)  "Narrows"  means  the  water  of 
New  York  Harbor  bounded  by  the 
following  coordinates:  From  latitude 
40*36*00'  North  to  latihide  40*3700' 
North. 

(6)  "Naval  Vessels"  includes  United 
States  Navy  and  Coast  Guard  vessels 
and  foreign  naval  vessels  participating 


JM  I 


213S0  Federal  Register  /  Vol.  51.  No.  113  /  Thursday.  )une  12.  1986  /  Rules  and  Regulations 


in  the  International  Naval  Review  on 
July  4, 1986  in  New  York  Harbor 
sponsored  by  the  United  States  Navy. 

(7)  "Navigate"  includes  being 
underway  or  anchored. 

(8)  "New  York  Harbor"  includes  the 
following  waterways:  the  Lower  Bay, 
Narrows,  Upper  Bay,  East  River,  and 
Hudson  River  to  latitude  40''54'00* 
North.  It  does  not  include  the  Kill  Van 
Kull.  Newark  Bay,  and  Arthur  Kill. 

(9)  "OPSAIL  '86  Vessels  '  includes  all 
vessels  participating  in  Operation  Sail 
1986  under  the  auspices  of  the  Marine 
Event  Permit  submitted  by  OPERATION 
SAIL  1986,  Inc.  and  approved  by  the 
Captain  of  the  Port.  New  York. 

(10)  "Public  Vessel"  means  a  vessel 
owned,  employed,  or  bare-boat 
chartered  and  operated  by  the  United 
States  or  by  a  State  or  political 
subdivision  thereof. 

(11)  "Seaplane"  includes  any  aircraft 
designed  to  maneuver  on  the  water. 

(12)  "Spectator  Vessel"  includes  any 
commercial  vessel  primarily  carrying 
passengers  but  not  engaged  in  an 
international  voyage,  or  any  vessel 
subject  to  the  regulations  contained  in 
Title  46.  Code  of  Federal  Regulations, 
Chapter  I,  Subchapter  C  (Uninspected 
Vessels).  Subchapter  R  (Nautical 
Schools)  and  Subchapter  T  (Small 
Passenger  Vessels). 

(13)  "Upper  Bay"  means  the  waters  of 
New  York  Harbor  bounded  by  the 
following  coordinates:  From  latitude  40* 
37'00"  North  (0.65  nautical  miles  North 
of  the  Verrazano  Bridge)  to  40*4200 
North  (The  Battery). 

(14)  "Vessel"  includes  every 
description  of  watercraft  or  other 
artificial  contrivance,  used  or  capable  of 
being  used,  as  means  of  transportation 
on  the  water,  except  "Public  Vessels" 
and  "Coast  Guard  Auxiliary  Vessels". 

(b)  Vessel  movement. — (1)  Hell  Gate, 
East  River.  From  8:00  a.m.  until  1:00  p.m.. 
]uly  3, 1986  the  area  north  of  latitude 
40*4500"  North  and  east  of  longitude 
73*5800"  West  in  the  East  River  shall  be 
restricted  to  one-way  southbound 
traffic.  No  vessel  shall  transit  this  area 
northbound  during  this  period  (See 
chartlet  V). 

(2)  Ambrose  Channel,  the  Narrows 
and  Upper  Bay.  From  10:00  a.m.  until 
1:00  p.m..  July  3. 1986.  no  commercial 
vessel  shall  navigate  in  Ambrose 
Channel  and  the  Narrows.  From  11:30 
a.m.  until  4:00  p.m..  July  3. 1986.  no 
commercial  vessel  shall  navigate  in  the 
Upper  Bay.  This  closure  is  to  ensure  the 
safe  and  orderly  transit  of  U.S.  and 
foreign  naval  vessels  to  assigned 
anchorages  in  the  Upper  Bay  in 
preparation  for  the  International  Naval 
Review. 


(3)  Staging  area.  South  of  the 
Verrazano  Bridge.  From  6:00  a.m.  until 
l:0Op.m..  July  4. 1988,  no  commercial  or 
spectator  vessel  shall  navigate  in  the 
area  bounded  by  the  following 
coordinates:  Beginning  at  latitude 
40*33'30"  North,  longitude  74*0200" 
West,  thence  to  latitude  40*36'21"  North, 
longitude  74*0250"  West,  thence  to 
latitude  40*36'33"  North,  longitude 
74*02'11"  West,  thence  to  latitude 
40*33'30"  North,  longitude  74*0113' 
West,  thence  to  the  begiiming  point. 
(See  Chartlet  I). 

(4)  Upper  Bay  and  Narrows.  From  6:00 
a.m.  July  4, 1986,  until  6:00  a.m.,  July  5, 
1986.  no  commercial  vessel  shall 
navigate  in  the  Upper  Bay  and  Narrows 
without  the  permission  of  the  Coast 
Guard  Captain  of  the  Port.  New  York. 

(5)  Hudson  River.  From  8:00  a.m.  until 
11:00  p.m..  July  4. 1986.  no  commercial 
vessel  shall  navigate  in  the  Hudson 
River  from  latitude  40*4200"  North  to 
latitude  40*54'00"  North. 

(6)  Chapel  Hill  North  and  South 
Channels.  From  6:00  a.m.  until  12:00 
p.m.,  July  4. 1986,  no  vessel  except 
OPSAIL  '86  vessels  and  assisting  tugs 
shall  navigate  in  Chapel  Hill  North  and 
South  Channels. 

(7)  Marine  Parade  Route,  Narrows. 
From  8:00  a.m.  until  1:30  p.m..  July  4, 
1986.  no  vessel  other  than  OPSAIL  '86 
vessels,  naval  vessels  and  assisting 
tugboats  shall  navigate  in  the  area 
bounded  by  the  following  coordinates: 
Beginning  at  latitude  40*36'21''  North, 
longitude  74°02'51'  West,  thence  to 
latitude  40°38'39'  North,  longitude 
74*03'37''  West,  thence  to  latitude 
40*38'39'  North,  longitude  74*03'21' 
West,  thence  to  latitude  40*36'26'  North, 
longitude  74*02'36"  West,  thence  to  the 
beginning  point. 

(8)  Marine  Parade  Route.  Upper  Bay. 
From  8:00  a.m.  until  3:00  p.m..  July  4, 
1986,  no  vessel  other  than  OPSAIL  "86 
vessels,  naval  vessels  and  assisting 
tugboats  shall  navigate  in  the  area 
bounded  by  the  following  coordinates: 
Beginning  at  latitude  40°38'39'  North, 
longitude  74*03'37'  West,  thence  to 
latitude  40*39'23'  North,  longitude 
74*03'25*  West,  thence  to  latitude 
40*41'31'  North,  longitude  74*01'53' 
West,  thence  to  latitude  40*42'00'  North, 
longitude  74*01'40'  West,  thence  to 
latitude  40*42'00'  North,  longitude 
74*01'23'  West,  thence  to  latitude 
40*41'31'  North,  longitude  74*01'36' 
West,  thence  to  latitude  40*3923"  North, 
longitude  74°03'09'  West,  thence  to 
latitude  40*38'39'  North,  longitude 
74*03'21'  West,  thence  to  the  beginning 
point. 

(9)' Marine  Parade  Route  North  of  the 
Battery  to  Weehawken.  New  Jersey. 
From  8:00  a.m.  until  6:00  p.m..  July  4, 


1986.  no  vessel  except  OPSAIL  '86 
vessels,  naval  vessels,  and  assisting 
tugboats  shall  navigate  in  the  area 
bounded  by  the  following  coordinates: 
Beginning  at  latitude  4O*42'00'  North, 
longitude  74°01'40'  West,  thence  to 
latitude  40*45'23"  North,  longitude 
74*01  02"  West,  thence  to  latitude 
40°47'00"  North,  longitude  73*59'58' 
West,  thence  to  latitude  40*4700"  North, 
longitude  73*59'38"  West,  thence  to 
latitude  40*4515"  North,  longitude 
74°00'46"  West,  thence  to  latitude 
40*42'00'  North,  longitude  74*01'23' 
West,  thence  to  the  beginning  point. 
(10)  Marine  Parade  Route  North  of 
Weehawken.  New  Jersey,  to  the  George 
Washington  Bridge.  Hudson  River.  From 
11:30  a.m.  until  6:00  p.m.,  July  4, 1986,  no 
vessel  except  OPSAIL  '86  vessels,  naval 
vessels,  and  assisting  tugboats  shall 
navigate  in  the  area  bounded  by  the 
following  coordinates:  Beginning  at 
latitude  40*47*00'  North,  longitude 
73*59'58'  West,  thence  to  latitude 
40*47'38"  North,  longitude  74*59'33'' 
West,  thence  along  western  edge  of 
WEEHAWKEN-EDGEWATER 
CHANNEL  to  latitude 40*4932"  North, 
longitude  73*58'15'  West,  thence  to 
latitude  40*51'07'  North,  longitude 
73*57'18"  West,  thence  to  latitude 
40*51'02"  North,  longitude  73*56'55' 
West,  thence  to  latitude  40*5011"  North, 
longitude  73*57'15"  West,  thence  to 
latitude  40*49*24"  North,  longitude 
73*58'02'  West,  thence  to  latitude 
40*48'23"  North,  longitude  73*58'42' 
West,  thence  to  latitude  40*4700"  North, 
longitude  73*59'38"  West,  thence  to  the 
beginning  point. 

(11)  Marine  Parade  Route  North  of 
George  Washington  Bridge,  Hudson 
River.  From  1:00  p.m.  until  5:00  p.m.,  July 
4, 1986.  no  vessel  other  than  OPSAIL  '86 
vessels,  naval  vessels,  and  assisting 
tugboats  shall  navigate  the  Hudson 
River  in  the  area  bounded  by  the 
following  coordinates:  Beginning  at 
latitude  40*51  07"  North,  longitude 
73*57*18"  West,  thence  to  latitude 
40*5300"  North,  longitude  73*56'00' 
West,  thence  to  latitude  40*53*00"  North, 
longitude  73°55'29'  West,  thence  to 
latitude  40*51*10'  North,  longitude 
73*56*44"  West,  thence  to  latitude 
40*5102"  North,  longitude  73*56'55' 
West,  thence  to  the  beginning  point. 

(12)  Staten  Island  Ferries.  The  City  of 
New  York  Department  of  Transportation 
Staten  Island  Ferries,  while  engaged  in 
normal  ferry  service,  are  exempt  from 
the  requirements  of  paragraphs  (b)(2) 
and  (c)(1)  of  this  section  and  from  the 
requirements  of  paragraph  (b)(4)  from 
6:00  a.m.  to  8:30  a.m.  and  from  1:00  p.m. 
to  7:30  p.m.  on  July  4  and  from  11:00  p.m. 
July  4  to  6:00  a.m.  July  5, 1986. 
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(13)  New  York  Sanitation  Barges.  The 
City  of  New  York  Department  of 
Sanitation.  Division  of  Marine 
Transportation  Bai^ges.  while  engaged  in 
normal  sanitation  service,  are  exempt 
from  the  requirements  of  paragraph 
(b)(2)  of  this  section  and  from  the 
requirements  of  paragraph  {b)(4)  from 
2:00  a.m.  to  6K)0  a.m..  July  5, 1986. 

(14)  Seaplane  Operations.  The 
operation  of  seaplanes  is  prohibited  in 
the  East  River  from  8:00  a.m.  until  1:00 
p.m..  July  3, 1986.  In  this  case,  the  word 
"operation"  means  taxiing,  landing,  and 
taking-off.  This  closure  is  to  ensure  the 
safe  and  orderly  transit  of 
approximately  200  sailing  vessels  doum 
the  East  River  during  the 
aforementioned  time  period. 

(15)  Barge  Operations.  The  movement 
of  barges,  whatever  type  and  used  for 
whatever  purpose,  is  prohibited  in  the 
Upper  Bay.  Hudson  River  to  the  Georgt 
Washington  Bridge,  and  the  East  River 
to  the  Williamsburg  Bridge  from  7:00 
a.m.  July  4, 1986  until  2:00  a.m.  July  5, 
1986. 

(c)  Speed  Limit.  (1)  From  6:00  a.m., 
July  3,  until  6:00  a.m.,  July  5. 1986,  no 
vessel  shall  navigate  in  the  Upper  Bay, 
Narrows,  and  the  East  River  up  to  the 
Queensboro  Bridge  at  a  speed  in  excess 
of  8  knots,  except  by  authorization  of 
Captain  of  the  Port,  New  York. 

(2)  From  6:00  p.m.,  July  3,  until  6:00 
a.m.,  July  5, 1986,  no  vessel  shall 
navigate  in  the  Hudson  river  from 
latitude  40*4200"  North  to  latitude 
4O°53'0O*'  North  at  a  speed  in  excess  of  8 
knots,  except  by  authorization  of 
Captain  of  the  Port,  New  York. 

(d)  Penalties.  Violators  of  these 
regulations  shall  be  subject  to  the 
penalties  provided  in  33  U.S.C.  1236  and 
33  CFR  100.50. 

PART  110— ANCHORAGE 
REGULATIONS 

3.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  203a  2035  and 
2071:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
S  110.1a  are  also  issued  under  33  U.S.C.  1223 
und  1231. 

4.  In  S  110.155.  paragraphs  (c)(5)  and 
(d)(1)  through  (15)  are  suspended  for  the 
period  from  6«)  a.m.  July  3, 1986  until 
12:00  p.m.  July  5, 1986. 

5.  In  §  110.155.  paragraphs  (e)(1). 
(m)(2)  and  (m)(3)  are  suspended  for  the 
period  from  6:00  a.m.  July  3. 1986  until 
12.00  p.m.  July  4, 1986. 

6.  In  S  110.155  a  temporary  paragraph 
(f)(l)(iii)  is  added  to  read  as  follows: 

§110.155    PortofltowYoilb 


(0*** 

(1)  *  •  * 

(iii)  For  the  period  from  6:00  a.m.  July 
2.  until  12:00  p.m.  July  4, 1986,  the  area 
enclosed  by  the  following  coordinates  is 
excluded  from  Anchorage  No.  26: 
Beginning  at  latitude  40*28'14"  North, 
longitude  74*01*09'*  West,  thence  to 
latitude  40*28*05**  North,  longitude 
74°02'24*'  West,  thence  to  latitude 
40°26'39  "  North,  longitude  74*0200" 
West,  thence  to  latitude  40*28*39 "  North, 
longitude  74°01'00**  West,  thence  to  the 
beginning  point. 
•        *        *        *        • 

7.  A  temporary  S  110.T301  is  added  to 
read  as  follows: 

§  1 10.T301    New  York  HarlxK. 

The  following  temporary  anchorage 
grounds  are  established  for  the  classes 
of  vessels  specified.  (See  Chartlet  ill). 
Mariners  are  cautioned  that  the  areas 
designated  as  anchorage  grounds  have 
not  been  subject  to  any  special  survey 
or  inspection  and  that  charts  may  not 
show  all  sea-bed  obstructions  or  the 
shallowest  depths.  In  addition,  the 
anchorages  are  in  areas  of  substantial 
currents,  and  not  all  anchorages  are 
over  good  holding  ground.  Mariners  are 
advised  to  take  appropriate  precautions 
when  using  these  temporary  anchorages. 
These  are  not  special  anchorage  areas. 
Vessels  must  display  anchor  lights 
required  by  the  navigation  rules.  The 
anchorages  in  paragraph  (a)  through  (f) 
of  this  section  require  a  permit  from 
Captain  of  the  Port,  New  York.  The 
anchorages  in  paragraphs  (g)  and  (h)  of 
this  section  do  not  require  a  permit  and 
space  in  these  anchorages  will  not  be 
assigned.  iTie  definitions  set  forth  in 
Section  100.35-323  apply  to  this  section. 

(a)  Governors  Island  Temporary 
Anchorage.  From  6:00  a.m.  July  4, 1986. 
until  12:00  p.m..  July  5. 1986,  the  area 
bounded  by  the  following  coordinates  is 
established  as  a  temporary  anchorage 
for  boats  and  spectator  vessels  greater 
than  100*  LOA.  and  OPSAIL  vessels: 
Beginning  at  latitude  40*40*44'*  North, 
longitude  74*01*59"  West,  thence  to 
latitude  40*40'58'*  North,  longitude 
74*01'50"  West,  thence  to  latitude 
40*41  04  "  North,  longitude  74*01*38** 
West,  thence  to  latitude  40*40*57"  North, 
longitude  74*01*27"  West,  thence  to 
latitude  40*40*47**  North,  longitude 
74*01*33'*  West,  thence  to  the  beginning 
point. 

(b)  Governors  Island  Parade 
Anchorage:  From  &JXi  a.m.  July  4, 1986. 
until  midnight.  July  4, 1986.  the  area 
bounded  by  the  following  coordinates  is 
established  as  temporary  anchorage  for 
boats  and  spectator  vessels  greater  than 
100'  LOA:  Beginning  at  latitude  40'40'57" 
North,  longitude  74*01*50"  West,  thence 


to  latitude  40*40*49**  North,  longitude 
74°02'06"  West,  thence  to  latitude 
40*40*41**  North,  longitude  74°02'13'* 
West,  thence  to  latitude  40*40*44*  North, 
longitude  74°01'59"  West,  thence  to  the 
beginning  point. 

(c)  Narrows  Temporary  Anchorage: 
From  6:00  a.m.  July  3, 1986,  until  12:00 
p.m.,  July  5. 1988,  the  area  bounded  by 
the  following  coordinates  is  established 
as  temporary  anchorage  for  boats  and 
spectator  vessels  greater  than  100'  LOA. 
and  OPSAIL  vessels:  Beginning  at 
latitude 40*3820*'  North,  longitude 
74°02'14"  West,  thence  to  latitude 
40*38*22*'  North,  longitude  74*02*22" 
West,  thence  to  latitude  40*38*00  "  North, 
longitude  74°02'40"  West,  thence  to 
latitude  40*37*21'*  North,  longitude 
74*02*50"  West,  thence  to  latitude 
40*36*32*'  North,  longitude  74*02'24" 
West  thence  to  latitude  40*36'34"  North, 
longitude  74*02*12"  West,  thence  along 
the  shoreline  to  the  beginning  point 

(d)  New  Jersey  Temporary 
Anchorages:  From  6:00  a.m.  July  3, 1986. 
until  12:00  p.m..  July  5, 1986,  the  areas 
bounded  by  the  following  coordinates 
are  established  as  a  temporary 
anchorages  for  boats  and  spectator 
vessels  greater  than  100*  LOA.  and 
OPSAIL  vessels: 

(1)  Jersey  Flats.  Beginning  at  latitude 
40*40*04"  North,  longitude  74*03*04" 
West  thence  to  latitude  40*40*10'  North, 
longitude  74*0315"  West,  thence  to 
latitude  40*39*40"  North,  longitude 
74°03'36"  West  thence  to  latitude 
40*39*36"  North,  longitude  74*03'23" 
West,  thence  to  the  beginning  point 

(2)  Caven  Point.  Beginning  at  latitude 
40*40*59"  North,  longitude  74*02'28" 
West,  thence  to  latitude  40*41*09"  North, 
longitude  74*02*50"  West  thence  to 
latitude  40''40'43'  North,  longitude 
74*0308'  West,  thence  to  latitude 
40*40*24'  North,  longitude  74*03*24' 
West  thence  to  latitude  40*40*09'  Nortli, 
longitude  74*03*01*  West  thence  to  the 
beginning  point. 

(e)  Robbins  Reef  Parade  Anchorage: 
From  6:00  a.m.  July  4, 1986,  until  6  a.m., 
July  5. 1986.  the  area  bounded  by  the 
following  coordinates  is  established  as  a 
temporary  ailchorage  for  boats  and 
spectator  vessels  greater  than  100'  LOA: 
Beginning  at  latitude  40*39*40"  North, 
longitude  74*03'37'  West,  thence  to 
latitude  40*39'35"  North,  longitude 
74°03'24"  West,  thence  to  latitude 
40*39'24"  North,  longitude  74*03'30" 
West,  thence  to  latitude  40*38*52'  North, 
longitude  74*03*39'  West  thence  to 
latitude  40*38*58"  North,  longitude 
74*03*54"  West,  thence  to  latitude 
40*39'27'  North,  longitude  74*03*43" 
West  thence  to  the  beginning  point. 
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(f)  Bay  Ridge  Temporary  Anchorage: 
From  6:00  a.m.  July  3. 1986.  until  12.00 
p.m..  July  5, 1986,  the  area  bounded  by 
the  following  coordinates  is  established 
as  a  temporary  anchorage  for  boats  and 
spectator  vessels  greater  than  100'  LOA. 
and  OPSAIL  vessels;  Beginning  at 
latitude  40*40'22'  North,  longitude 
74*01'35'  West,  thence  to  latitude 
40*40'20'  North,  longitude  74°01'28" 
West,  thence  to  latitude  40*39'49'  North, 
longitude  74*01'23"  West,  thence  to 
latitude  40*38'54'  North,  longitude 
74*0219'  West,  thence  to  latitude 
40*38'42'  North,  longitude  74'02'32' 
West,  thence  to  latitude  40*39'03'  North, 
longitude  74*02'26"  West,  thence  to  the 
beginning  point. 

(g)  Boat  and  Spectator  Vessel 
Anchorages:  From  6:00  a.m.  July  3, 1986 
until  12.-00  p.m.  July  5, 1986,  the  areas 
bounded  by  the  following  coordinates 
are  established  as  anchorages  for  boats 
and  spectator  vessels  100  ft  and  less  in 
length  (LDA).  Mariners  are  advised  that 
boats  and  spectator  vessels  may  also  be 
positioned  in  the  naval  vessel 
anchorages  established  by  paragraph  (j) 
of  this  section,  but  mariners  are  , 
cautioned  to  anticipate  larger  vessels 
swinging  at  anchor  in  this  anchorage 
and  to  take  appropriate  precautions. 

(1)  Constable  Hook.  Beginning  at 
latitude  40'39'28"  North,  longitude 
74*03'43"  West,  thence  to  latitude 
40*39'32"  North,  longitude  74°03'55" 
West,  thence  to  latitude  40*39'28'  North, 
longitude  74°04'10'  West,  thence  to 
latitude  40*39'41"  North,  longitude 
74*04'31'  West,  thence  to  latitude 
40*39'45'  North,  longitude  74°04'56' 
West,  thence  to  latitude  40''39'47'  North, 
longitude  74*05'30'  West,  thence  to 
latitude  40*39'24'  North,  longitude 
74''05'20'  West,  thence  to  latitude 
40°39'20'  North,  longitude  74°04'57' 
West,  thence  to  latitude  40°38'58'  North, 
longitude  74*03'55"  West,  thence  to  the 
beginning  point. 

(2)  Jersey  Flats.  Beginning  at  latitude 
40°40'07'  North,  longitude  74*03'18' 
West,  thence  to  latitude  40*4016'  North, 
longitude  74*03'39'  West,  thence  to 
latitude  40*39'50*  North,  longitude 
74*03'57"  West,  thence  to  latitude 
40*3940'  North,  longitude  74*03'36* 
West,  thence  to  the  beginning  point. 

(3)  Jersey  City.  Beginning  at  latitude 
40*4109"  North,  longitude  74*02'50' 
West,  thence  to  latitude  40°41'29'  North, 
longitude  74*0335'  West,  thence  to 
latitude  40*41'03'  North,  longitude 
74*04'13'  West,  thence  southeast  along 
the  northern  face  of  the  Claremont 
Terminal  Pier  to  the  end  of  the  pier, 
thence  to  latitude  40*40'24'  North, 
longitude  74*03'24'  West,  thence  to 
latitude  40*40'43'  North,  longitude 
74*0308'  West,  thence  to  latitude 


40*4052'  North,  longitude  74°03'03' 
West,  thence  to  latitude  40°40'56'  North, 
longitude  74°03'07'  West,  thence  to  the 
beginning  point. 

(4)  Ellis  Island.  Beginning  at  latitude 
40*42'18"  North,  longitude  74*02'03" 
West,  thence  to  latitude  40*42'20'  North, 
longitude  74*0208'  West,  thence  south 
along  the  shoreline  to  latitude  40*41 '51' 
North,  longitude  74*03'00*  West,  thence 
to  latitude  40*41 '26'  North,  longitude 
74*02'11'  West,  thence  to  latitude 
40*41 '30'  North,  longitude  74*02'08' 
West,  thence  to  latitude  40*41 '41'  North, 
longitude  74*0229'  West,  thence  to 
latitude  40°41'52"  North,  longitude 
74*0239'  West,  thence  to  latitude 
40*42'03'  North,  longitude  74*02'25' 
West,  thence  to  latitude  40*41 '58'  North, 
longitude  74*0218'  West,  thence  to  the 
beginning  point. 

(h)  Hudson  River  Spectator 
Anchorage:  From  6:00  a.m.^uly  3, 1986 
until  12:00  p.m.,  July  5, 1986.  the  area 
bounded  by  the  following  coordinates  is 
designated  as  an  anchorage  area  for 
boats  and  spectator  vessels: 

(1)  Beginning  at  a  point  on  the 
Marihattan  shoreline  at  latitude 
40*46'48'  North,  longitude  73*5922" 
West,  thence  to  latitude  40*46'55"  North, 
longitude  73*59'42'  West,  thence  to 
latitude  40*4823'  North,  longitude 
73°58'42'  West,  thence  to  latitude 
40*49'24'  North,  longitude  73*58'02" 
West,  thence  to  latitude  40*50'11'  North, 
longitude  73*57'15"  West,  thence  to 
latitude  40*5006'  North,  longitude 
73*57'02'  West,  thence  following  the 
shoreline  to  the  beginning  point. 

(2)  When  the  use  of  this  anchorage  is 
required  by  naval  vessels,  the  vessels 
anchored  therein  shall  move  when  the 
Captain  of  the  Port  directs  them. 

(i)  OPSAIL  '86  Vessel  Anchorages: 
From  6:00  a.m.  July  2. 1986  until  12:00 
p.m.  July  4, 1986,  the  areas  bounded  by 
the  following  coordinates  are 
established  as  temporary  anchorages  for 
OPSAIL  "86  vessels: 

(1)  Gravesend  Bay,  beginning  at 
latitude  40°36'03"  North,  longitude 
74*0052"  West,  thence  to  latitude 

•  40*3612'  North,  longitude  74*01'28" 
West,  thence  to  latitude  40'35'57'  North, 
longitude  74*02*19'  West,  thence  to 
latitude  40*34'21'  North,  longitude 
74*01'46"  West,  thence  to  latitude 
40°34'57'  North,  longitude  74*00'25' 
West,  thence  to  the  beginning  point. 
(See  Chartlet  I). 

(2)  Sandy  Hook  Bay,  beginning  at 
latitude  40*28'31'  North,  longitude 
74*01'43"  West,  thence  to  latitude 
40*2805"  North,  longitude  74*0224' 
West,  thence  to  latitude  40°26'39'  North, 
longitude  74*0200"  West,  thence  to 
latitude  40*26'42'  North,  longitude 
74*01'06'  West,  thence  to  latitude 


40*27'52"  North,  longitude  74*0115' 
West,  thence  to  latitude  40*27'57'  North, 
longitude  74*01'36"  West,  thence  to  the 
beginning  point.  (See  Chartlet  II). 

(3)  North  of  Naval  Weapons  Station 
Earle.  beginning  at  latitude  40*28'23' 
North,  longitude  74*02'19'  West,  thence 
to  latitude  40*28'48'  North,  longitude 
74*0403'  West,  thence  to  latitude 
40'28'18'  North,  longitude  74*04'32' 
West,  thence  to  latitude  40*28'08"  North, 
longitude  74*03'20"  West,  thence  to 
latitude  40*27'47'  North,  longitude 
74*02'42"  West,  thence  to  the  beginning 
point. 

(j)  Naval  Vessel  Anchorages:  From 
6:00  a.m.  July  3, 1986  until  12:00  p.m.,  July 
5, 1986,  the  areas  bounded  by  the 
following  coordinates  are  established  as 
temporary  anchorages  for  naval  vessels 
(See  Chartlets  III  and  IV): 

(1)  Beginning  at  latitude  40*3837" 
North,  longitiide  74*03'49"  West,  thence 
to  latitude  40*38'23"  North,  longitude 
74*03'37'  West,  thence  to  latitude 
40*36'26"  North,  longitude  74°02'57' 
West,  thence  to  latitude  40*3621"  North, 
longitude  74*03'11"  West,  thence  to 
latitude  40*37'30"  North,  longitude 
74*04'04"  West,  thence  to  latitude 
40°38'36"  North,  longitude  74°04'13" 
West,  thence  to  the  beginning  point. 

(2)  Beginning  at  latitude  40°40'23" 
North,  longitude  74*02'11'  West,  thence 
to  latitude  40*40'22'  North,  longitude 
74°01'36'  West,  thence  to  latitude 
40*39'03'  North,  longitude  74*02'26' 
West,  thence  to  latitude  40*38'44'  North, 
longitude  74*02'33'  West,  thence  to 
latitude  40*38'03'  North,  longitude 
74°02'49"  West,  thence  to  latitude 
40*38'03"  North,  longitude  74*03'04" 
West,  thence  to  latitude  40°38'38'  North, 
longitude  74*0316*  West,  thence  to 
latitude  40°39'19'  North,  longitude 
74*03'04'  West,  thence  to  latitude 
40*40'19'  North,  longitude  74*02'26" 
West,  thence  to  beginning  point. 

(3)  Beginning  at  latitude  40*45'18' 
North,  longitude  74*0114'  West,  thence 
to  latitude  40*45'18"  North,  longitude 
74°01'00"  West,  thence  to  latitude 
40*41'55'  North,  longitude  74*01'41' 
West,  thence  to  latitude  40*4126'  North, 
longitude  74*0200'  West,  thence  to 
latitude  40°41'41"  North,  longitude 
74*02'29"  West,  thence  to  latitude 
40°42'18"  North  longitude  74*02'02' 
West,  thence  to  the  beginning  point. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

8.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Autlwrity:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  6-04-6.  and  160.5. 


9.  Part  165  is  amended  by  adding 
temporary  SS  165.T388, 165.T389, 
165.T398, 165.T399  and  165.T300  to  read 
as  follows: 

S165.T388    Safety  Zone:  Upper  New  York 
Bay,  Statute  of  Uberty. 

(a)  Location.  The  following  area  is  a 
safety  zone:  Beginning  on  the  shoreline 
at  latitude  40*41'27'  North,  longitude 
74*03'23"  West;  thence  to  40°41'51' 
North,  longitude  74*03'00"  West;  thence 
to  latitude  40*41 '25"  North,  longitude 
74*02'11'  West;  thence  to  latitude 
40*40'59'  North,  longitude  74*02'27' 
West;  thence  to  the  beginning  point 
(See  Chartlet  VI). 

(b)  Effective  Date.  This  section 
becomes  effective  on  July  3, 1986  at  8:00 
a.m.  It  terminates  on  July  5. 1986  at  8:00 
a.m. 

(c)  Regulation: 

(1)  In  accordance  with  the  general 
regulations  in  §165.23  of  this  part, 
entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
New  York. 

(2)  Persons  violating  this  regulation 
are  subject  to  a  civil  penalty  not  to 
exceed  $25,000  or  a  criminal  penalty  of 
imprisonment  for  not  more  than  five 
years  or  a  fine  of  not  more  than  $50,000. 
or  both. 

S165.T389    Safety  Zone:  Upper  New  York 
Bay,  The  Battery. 

(a)  Location.  The  following  area  is  a 
safety  zone:  Beginning  on  the  shoreline 
at  the  base  of  pier  15  East  River  thence 
along  the  Manhattan  shoreline  to 
latitude  40*43'17'  North,  longitude 
74*01'00'  West,  thence  across  the 
Hudson  River  to  Pier  M  Latitude 
40*43'25'  North,  longitude  74*01'48' 
West,  thence  along  pierhead  line  to 
latitude  40*42'43'  North,  longitude 
74*02'02'  West:  thence  to  a  point  on  the 
Governors  Island  shoreline  at  latitude 
40*41'35'  North,  longitude  74*01'12' 
West;  thence  east  along  the  Northern 
shoreline  to  the  ventilator  at  latitude 
4e*41'32'  North,  longitude  74*00'43' 
West:  thence  to  the  Southwest  comer  of 
pier  5.  Brooklyn;  and  thence  along  the 
shoreline  to  Southwest  comer  pier  1, 
Brooklyn  and  thence  across  East  River 
to  Sou6ieast  comer  of  pier  15  East  River, 
thence  along  the  pier  to  the  beginning 
point.  (See  Chartlet  VI). 

(b)  Effective  Date.  This  section 
becomes  effective  on  July  4, 1986  at  7K)Q 


p.m.  It  terminates  on  July  4, 1986  at  11:00 
p.m. 
(c)  Regulation: 

(1)  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part, 
entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
New  York. 

(2)  Persons  violating  this  regulation 
are  subject  to  a  civil  penalty  of  not  to 
exceed  $25,000  or  a  criminal  penalty  of 
imprisonment  for  not  more  than  five 
years  or  a  Hne  of  not  more  than  $50,000, 
or  both. 

S1SS.T398    Security  Zone:  Upper  New 
York  Bay,  Qovemors  Island. 

(a)  Location.  The  following  area  is  a 
security  zone:  Beginning  at  latitude 
40*41'26'  North,  longitude  74*02'11" 
West,  thence  to  latitude  40*41'02"  North, 
longitude  74'02'26'  West,  thence  to 
latitude  40°40'46'  North,  longitude 
74*01'45'  West,  thence  to  latitude 
40*40'58'  North,  longitude  74*01'24' 
West,  thence  to  latitude  40*41'01'  North, 
longitude  74*01 '21'  West,  thence  to 
latitude  40*41'04'  North,  longitude 
74'01'23'  West,  thence  along  the 
shoreline  to  latitude  40'41'34*  North, 
longitude  74*01'12'  West,  thence  to  the 
begirming  point, 

(b)  Effective  Date.  This  section 
becomes  effective  on  July  3, 1986  at  7:00 
p.m.  It  terminates  on  July  3, 1986  at  11:59 
p.m. 

(c)  Regulation: 

(1)  In  accordance  with  the  general 
reguiations  in  §  165.33  of  this  part, 
entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
New  York. 

(2)  Persons  violating  this  regulation 
are  subject  to  a  criminal  penalty  of 
imprisorunent  for  not  more  than  10  years 
or  a  fine  of  not  more  than  $10,000  or 
both. 

S165.T399    Security  Zone:  Upper  New 
York  Bay,  Qovemors  Island. 

(a)  Location.  The  following  area  is  a 
security  zone:  Beginning  at  latitude 
40*41'34'  North,  longitude  74*01'12' 
West,  thence  to  latitude  40*41'31'  North, 
longitude  74*01'36'  West,  thence  to 
latitude  40*40'49'  North,  longitude 
74*0206'  West,  thence  to  latitude 
40*41'04'  North,  longitude  74*01'36' 
West,  thence  along  the  shoreline  to  the 
beginning  point. 


IM  I 


(b)  Effective  Date.  This  section 
becomes  effective  on  July  4, 1986  at  8:00 
a.m.  It  terminates  on  July  4. 1986  at  2:00 
p.m. 

(c)  Regulation: 

(1)  In  accordance  with  the  general 
regulations  in  §  165.33  of  this  part, 
entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
New  York. 

(2)  Persons  violating  this  regulation 
are  subject  to  a  criminal  penalty  of 
imprisonment  for  not  more  than  10  years 
or  a  fine  of  not  more  than  $10,000  or 
both. 

§165.1300    Security  Zone:  Upper  New 
York  Bay.  Uberty  Island. 

(a)  Location.  The  following  area  is  a 
security  zone:  Beginning  on  the 
shoreline  at  latitude  40*41'51'  North, 
longitude  74'03'00'  West,  thence  to 
40*41'25'  North,  longitude  74*02'11' 
West,  thence  to  latitude  0*41'02'  North, 
longitude  74°02'27'  West,  thence  to 
latitude  40*41'27'  North,  longitude 
74*03'23'  West,  thence  to  along  the 
shoreline  to  the  beginning  point. 

(b)  Effective  Date.  This  section 
becomes  effective  on  July  5, 1986  at  8:00 
a.m.  It  terminates  at  noon  on  July  5, 
1986. 

(c)  Regulation: 

(1)  In  accordance  with  the  general 
regulations  in  §  165.33  of  this  part, 
entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
New  York. 

(2)  Persons  violating  this  regulation 
are  subject  to  a  criminal  penalty  of 
imprisonment  for  not  more  than  ten 
years  or  a  fine  of  not  more  than  $10,000 
or  both. 

Dated:  June  3, 1986. 
D.C  Tbompson, 

Vice  Admiral,  United  States  Coast  Guard, 
Commander,  Third  Coast  Guard  District. 

Appendix  A 

Chartlet  I— Gravesend  Bay,  Anchorage  and 

Staging  Area 
Chartlet  II— Sandy  Hook  Bay,  Anchorages 
Chartlet  III— Upper  New  York  Bay, 

Anchorages  and  Parade  Route 
Chartlet  IV— Upper  New  York  Bay  and 

Hudson  River,  Parade  Route 
•  Chartlet  V-^last  River.  One  Way  TrafRc 

Area 
Chartlet  VI— Upper  New  York  Bay,  Fireworks 

Safety  Zones 
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33  CFR  Part  110 

ICGD0985-05) 

Anchorage  Grounds;  Detroit  River. 
Detroit,  Ml 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
designating  an  anchorage  on  the  U.S. 
side  of  the  international  boundary  in  the 
Detroit  River  in  the  vicinity  of  Belle  Isle. 
The  creation  of  this  area  is  m  response 
to  requests  by  the  maritime  industry. 
Additionally,  past  experience  has 
shown  that  the  existing  Ojibway 
Anchorage  on  the  Canadian  side  of  the 
Detroit  River  has  been  unable  to  hold  all 
vessrfs  desiring  anchorage  space, 
particularly  during  spring  ice  conditions. 
The  creation  of  this  anchorage  will 
provide  a  designated  safe  anchorage  for 
vessels  in  the  Detroit  River  and  provide 
a  holding  area  in  the  event  U.S. 
authorities  need  to  detain  a  vessel. 
EFFECTIVE  DATE:  July  14.  1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
LT|G  George  H.  Burns  III.  Ninth  Coast 
Guard  District,  Marine  Port  and 
Environmental  Safety  Branch. 
Telephone  number  (216)  522-3919. 
SUPPLEMENTARY  INFORMATION:  On  21 
January  1986  the  Coast  Guard  published 
a  supplemental  notice  of  proposed  rule 
making  in  the  Federal  Register  for  these 
regulations  (51  FR  2731).  Interested 
persons  were  requested  to  submit 
comments  and  1  conunent  was  received. 

Drafting  fnformation 

The  drafters  of  these  regulations  are 
LTjG  George  H.  Burns  III.  Project 
Officer,  and  LCDR  M.  A.  Leone.  Project 
Attorney,  9th  Coast  Guard  District  Legai 
Office. 

Discussion  of  Comments 

Eleven  written  comments  from  public. 
Congressional,  professional  and 
Canadian  authorities  were  received 
concerning  tbe  original  notice  of 
proposed  rulemaking  (50  FR  27622). 
These  comments  were  evaluated  and  a 
supplemental  notice  of  proposed  rule 
making  (51  FR  2731)  was  published 
because  the  changes  were  considered 
too  substantial  to  proceed  with  the  final 
rule.  One  comment  was  received 
concemiBg  the  supplemental  notice  of 
proposed  rulemaking.  This  comment 
suggested  that  some  of  tbe  regulations 
associated  with  the  anchorage  as 
written  in  the  original  proposal  be 
retained.  The  Coast  Guard  decided  that 
the  regulations  clarifying  who  may  use 
the  area,  and  for  what  length  of  time, 
were  necessary  to  insore  that  the 


anchorage  be  used  for  only  temporary 
purposes.  The  requirements  to  maintain 
a  proper  bridge  watch,  to  guard  and 
answer  channels  16  and  12  were 
retained  so  that  this  rule  would 
complement  the  existing  regulations 
concerning  navigation  in  the  Detroit 
River. 

This  regulation  is  issued  to  33  U.S.C. 
4171  as  set  out  in  the  authority  citation 
for  all  of  Part  110. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procediires  (44  FR  11034;  February  26, 
1979).  The  economic  impact  was  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This 
anchorage  will  be  in  a  location  which  is 
adjacent  to  an  area  that  is  already 
frequently  used  by  the  types  of  vessels 
that  will  moor  m  the  anchorage.  Since 
the  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  m  33  CFR  Part  110 

Anchorage  grounds. 

Final  R^ulations 

In  consideration  of  the  foregoing.  Part 
110  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Autliority:  33  U.S.C.  471,  2030,  2035,  2071.  49 
CFR  1.46  and  33  CFR  1.05-l(ri. 

2.  Section  110.206  is  added  to  read  as 
follows: 

§110.206    Detroit  River,  Micliigan- 

(a)  The  Anchorage  grounds.  Belle  Isle 
Anchorage.  The  area  is  in  the  Detroit 
River  immediately  downstream  from 
Belle  Isle  on  the  the  U3.  side  of  the 
International  Boundary  Ijmg  within  the 
folloiving  boundaries:  beginning  at  a 
point  bearing  250  T,  5400  feet  from  the 
James  Scott  Memorial  Fountain  (42  20* 
06"  N.  82  59'  57"  W.)  at  the  West  end  of 
Belle  Isle;  then  251  T,  3000  feet:  thence 
341  T.  800  feet:  thence  071  T.  3000  feet; 
thence  161  T,  800  feet  to  the  point  of 
beginning. 

(b)  The  regulations.  (1)  Vessels  shall 
be  anchored  so  as  not  to  swing  into  the 
channel  or  across  steering  courses. 

(2)  The  Belle  Isle  Anchorage  area  is 
for  the  temporary  use  of  vessels  of  all 
types,  but  especially  for  naval  and 
merchant  vessels  awaiting  berths, 
weather,  or  other  conditions  favorable 
to  the  resimiptions  of  their  voyage. 


(3)  No  vessel  may  be  anchored  unless 
it  maintains  a  continuoas  bridge  watch, 
guards  and  answers  channel  16  FM  and 
channel  12  FM  |VTC  SARNIA  sector 
frequency),  maintains  an  accurate 
position  plot  and  can  take  appropriate 
action  to  ensure  the  safety  of  the  vessel, 
structures  and  other  vessels. 

(4)  Vessels  may  not  anchor  in  the 
Belle  Isle  Anchorage  for  more  than  72 
hours  without  permission  of  the  Captain 
of  the  Port  of  Detroit. 

Dated:  (une  2. 1986. 
A.M.  Dani«l»eii, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Ninth  Coast  Guard  District 
[FR  Doc.  86-13277  Filed  6-11-86;  8:45  am| 

BILUNG  CODE  491&-14-M 


33  CFR  Part  117 

ICGD9  86-04) 

Temporary  Drawbridge  Operation 
Regulationa;  Pasaaic  Rtver,  NJ 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

summary:  At  the  request  of  New  Jersey 
Department  of  Transportation,  the  Coast 
Guard  is  issuing  temporary  regulations 
permitting  the  Route  7  (Belleville 
Turnpike)  drawbridge  over  the  Passaic 
River,  at  mile  8.9  to  remain  closed  for  45 
days  from  10  June  through  24  July  1986. 
This  temporary  regulation  is  needed  to 
facilitate  necessary  rehabilitation  and 
repairs  of  the  bridge.  This  action  will 
relieve  the  bridge  owner  of  the  burden 
of  having  to  open  the  draw  during  the 
repairs  and  would  only  permit  marine 
traffic  which  can  pass  under  the  closed 
bridge  to  have  access  to  facilities  above 
the  bridge. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  10  June  1986. 

FOR  RJRTHER  information  CONTACT: 

William  C.  Heming,  Bridge 
Administrator,  Third  Coast  Guard 
District  (2121 668-7994. 

supplementary  information:  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  the  Federal  Register 
publication.  Publishing  a  Notice  of 
Proposed  Rulemaking  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  repair  the  bridge  and  the 
State  of  New  Jersey  has  awarded  a 
contract  to  do  so. 


BEST  COPY  AVAILABLE 
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Drafting  Infonnaticm 

The  drafters  of  these  regulations  are 
Waveriy  W.  Gregory,  Jr.,  project 
manager,  and  Mary  Ann  Arisman, 
project  attorney. 

Discussion  of  Temporary  Regulations 

Current  regulations  provide  that  the 
draw  of  the  bridge  shall  open  on  signal 
at  all  times.  The  temporary  regulations 
would  allow  the  bridge  to  remain  in  the 
closed  position  from  9  a.m.  on  June  10, 
1986  through  5  p.m.  on  July  24. 1986, 
inclusive.  Bridge  opening  logs  for  June 
1985  show  6  openings  for  commercial 
vessels  and  seven  for  recreational  boats. 
For  July  1985,  there  were  12  openings  for 
commercial  vessels  and  seven  for 
recreational  boats. 

The  deteriorated  conditions  of  the 
counterweight  and  trunnion  bearings, 
along  with  a  need  for  replacement  of 
other  bridge  structural  members,  has 
necessitated  the  bridge  owner  to  limit 
normal  bridge  angle  of  opening  to  only 
45  degrees  except  upon  special  request 
of  vessel  operators.  A  full  opening  of  the 
span  is  to  approximately  a  70  degree 
angle. 

The  Belleville  Turnpike  (Route  7) 
bridge  provides  a  vertical  clearance  of  8 
feet  above  Mean  High  Water  and  13  feet 
above  Mean  Low  Water  in  the  closed 
position.  This  is  not  adequate  for  transit 
of  any  commercial  vessels  using  the 
upstream  oil  facility,  nor  can  it 
accommodate  the  recreational/charter 
cruiser  which  occasionally  picks  up 
passengers  upstream  of  the  bridge 
during  various  weekend  periods  each 
spring  and  summer. 

The  temporary  regulations  will  affect 
this  vessel  for  approximately  seven 
weekends.  The  vessel  would  have  to 
make  arrangements  to  have  passengers 
board  downsteam  of  the  bridge.  The 
owners  were  advised  during  the 
preliminary  investigation  but  made  no 
comment. 

The  oil  facility  upstream  of  the' 
Belleville  Turnpike  (Route  7)  bridge  is 
engaged  in  both  the  wholesale  and  retail 
market,  which  provides  and  stores  home 
heating  oil.  diesel  fuel  and  kerosene. 
Coordination  between  the  bridge  owner 
and  the  upstream  oil  facility  was 
conducted  and  an  alternative  arrived  at 
for  minimizing  the  oil  facilities  economic 
costs. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 


A  final  regulatory  evaluation  has  been 
prepared  and  placed  in  the  rulemaking 
docket.  Copies  may  be  obtained  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

The  expected  economic  impact  of  this 
proposal  is  a  temporary  inconvenience 
to  the  upstream  oil  facility  in  that  no 
petroleum  product  can  be  delivered  to 
the  facility  by  marine  vessel  during  the 
proposed  45  day  closure.  An  agreement 
was  executed  where  by  the  facility  has 
agreed  not  to  require  openings  during 
the  repair  period. 

This  temporary  inconvenience  and 
loss  of  service  will  be  offset  by  the 
benefit  of  improved  reliability  and  more 
efficient  openings.  Without  these  repairs 
and  rehabilitation,  it  is  likely  that  the 
bridge  could  experience  an  unscheduled 
failure.  An  alternative  of  requiring  the 
bridge  to  be  repaired  in  the  open 
position,  was  considered.  However,  this 
would  result  in  additional  repair  costs, 
possible  redesign  of  repair  procedures, 
rebidding  or  renegotiating  awarded 
contracts,  and  extending  the  time 
vehicular  traffic  will  have  to  be 
rerouted.  During  the  45  day  closure 
period  to  marine  traffic,  repairs  will  be 
required  to  be  performed  on  a  multi-shift 
basis  of  at  leat  two  10  hours  shifts  per 
day.  seven  days  a  week.  Additionally,  a 
penalty/incentive  clause  reportedly  will 
be  a  part  of  the  contract  and  apply 
during  the  closure  period. 

Based  upon  the  information  in  the 
final  evaluation,  the  Coast  Guard 
certifies  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  SubjecU  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  117  of  Title  33. 
Code  of  Federal  Regulations  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Autlwrity:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.739(n)  is  added  to  read 
as  follows  for  the  period  June  10. 1986 
through  July  24, 1988.  Because  this  is  a 
temporary  rule,  this  paragraph  will  not 
be  codified  in  the  CFR. 

$117,739    Passaic  River. 

(n)  The  draw  of  the  Belleville 
Turnpike  (Route  7)  highway  bridge,  mile 
8.9  at  Belleville  shall  not  be  opened  for 
the  passage  of  vessels  from  9  a.m.  on 


June  10, 1986  through  5  p.m.  on  July  24. 
1986.  inclusive,  to  effect  major  repairs. 

Dated:  June  4. 1986 

).  C.  UitboL 

Captain.  U.S.  Coast  Guard,  Acting 
Commander.  Third  Coast  Guard  District 

[FR  Doc.  86-13278  Filed  6-11-86;  8:45  am] 
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PANAMA  CANAL  COMMISSION 
35  CFR  Parts  3  and  61 

Organization  of  Panama  Canal 
Commission  Health,  Sanitation  and 
Quarantine 

agency:  Panama  Canal  Commission. 
ACTION:  Final  rule. 


SUMMARY:  The  Panama  Canal 
Commission  is  today  amending  its 
regulations  in  Title  35,  Code  of  Federal 
Regulations,  Part  3.  Organization  of 
Panama  Canal  Commission  and  Part  61, 
Subpart  E.  which  pertain  to  health, 
sanitation  and  communicable  disease 
surveillance.  Part  3  sets  forth  the  text  of 
an  obsolete  executive  order  concerning 
delegations  of  authority  and  is  amended 
to  set  forth  the  executive  order  which  is 
now  applicable.  As  for  Part  61,  many  of 
the  functions  regulated  by  Subpart  E 
have  been.  In  accordance  with  the 
Panama  Canal  Treaty  of  1977  and  its 
related  agreements,  transferred  to  the 
Republic  of  Panama,  thus  making 
certain  provisions  obsolete  and 
requiring  their  removal.  Additional 
changes,  reflecting  the  international 
character  of  the  Panama  Canal,  are 
consistent  with  recommendations  of  the 
World  Health  Organization  and  the  joint 
efforts  of  the  Republic  of  Panama  and 
the  Commission,  pursuant  to  the  treaty, 
in  the  areas  of  maritime  health, 
sanitation  and  communicable  diseases. 

EFFECTIVE  DATE:  July  14,  1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Michael  Rhode,  Jr.,  Secretary, 

Panama  Canal  Commission,  telephone: 

(202)  634-6441  or  Mr.  John  L.  Haines,  Jr.. 

General  Counsel,  telephone  in  Balboa 

Heights.  Republic  of  Panama.  011-507- 

52-7511. 

SUPPLEMENTARY  INFORMATION:  On 

November  28. 1985.  a  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  (50  FR  48605)  setting  forth  the 
revised  rules  for  the  organization  of  the 
Panama  Canal  Commission  and  also  for 
those  functions  pertaining  to  health, 
sanitation  and  maritime  communicable 
surveillance.  Interested  parties  were 
given  the  opportunity  to  submit 
comments  by  December  26, 1985.  While 


no  comments  were  received  in  the 
allotted  time  period,  the  agency  did 
receive  comments  on  January  30, 1986. 
from  the  United  States  Public  Health 
Service's  Center  for  Preventive  Services 
concerning  proposed  revisions  fo  Part 
61.  It  was  felt  appropriate,  therefore,  for 
the  Commission  to  re-examine  certain  of 
its  proposals  in  light  of  these  comments. 

The  writer  points  out  that  smallpox 
has  been  removed  from  the  World 
Health  Organization's  list  of 
communicable  diseases  and 
recommends  that  the  agency  do 
likewise.  After  ascertaining  that 
smallpox  is  no  longer  on  the  list 
maintained  by  the  Republic  of  Panama, 
where  the  Panama  Canal  Commission  is 
located,  we  have  now  deleted  references 
to  this  disease  except  in  S  61.154.  where 
we  have  included  suspected  smallpox  in 
the  list  of  communicable  diseases  which 
shall  be  brought  to  the  attention  of  the 
Panamanian  authorities. 

Regarding  §  61.154,  which  contains  a 
list  of  25  communicable  diseases,  the 
writer  observed  that  in  view  of  the 
National  Advisory  Health  Council's 
recommendation  to  list  only  five 
communicable  diseases  we  might  wish 
to  reconsider  whether  or  not  all  the 
diseases  listed  in  §  61.154  are 
appropriate.  Because  of  our  location  and 
the  fact  that  the  listing  was  drawn 
mainly  from  that  of  the  Ministry  of 
Health  of  the  Government  of  Panama, 
we  have  chosen  to  retain  21  of  the  25 
communicable  diseases  in  this  section. 

Section  61.197  has  been  revised 
substantially  to  indicate  that  the 
medical  officer  in  charge  will  report  to 
the  Government  of  Panama  any  findings 
of  persons  suspected  of  or  actually 
suffering  from  communicable  diseases 
aboard  a  vessel. 

In  response  to  the  writer's  remarks 
concerning  the  cholera  vaccine,  which 
has  proved  ineffective  in  preventing  the 
transmission  of  the  disease,  we  have 
revised  S  61.223  to  delete  references  to 
the  vaccine. 

As  for  the  requirements  of  §  61.243  for 
deratting.  which  the  writer  also 
questioned,  this  is  required  in  the 
Republic  of  Panama  and.  therefore,  will 
remain  as  drafted. 

Finally,  the  writer  requests  that  we 
change  the  name  cited  in  561.171(aMl) 
to  the  Centers  for  Disease  Control  and 
this  has  been  done. 

The  following  is  a  brief  description  of 
how  the  rules  pubhshed  today  will 
amend  the  rules  which  have  been  in 
effect  concerning  the  organization  of  the 
Panama  Canal  Commission  and  health, 
sanitation  and  conununicable  disease  in 
the  Panama  Canal. 

Executive  Order  12173  of  December 
19. 1979.  was  promu^ated  in  response  to 


the  enactment  of  the  Panama  Canal  Act 
of  1979.  Pub.  L.  96-70.  The  Panama 
Canal  Act  repealed  many  of  the  grants 
of  authority  concerning  the  Panama 
Canal  and  enacted  new  grants  of 
authority,  consistent  with  the  Panama 
Canal  Treaty  of  1977,  Executive  Order 
12173  continued  in  effect  the  regulations 
promulgated  under  the  prior  statutes. 
This  executive  order  has  lapsed,  in 
accordance  with  its  terms,  and  has  been 
superseded  by  Executive  Order  12215  of 
May  27, 1980.  By  Executive  Order  12215 
the  President  of  the  United  States  has 
delegated  specific  functions  vested  in 
him  by  the  Panama  Canal  Act  of  1979  to 
the  Secretaries  of  Defense  and  State. 
Consequently,  36  CFR  Part  3  is  amended 
by  removing  E.0. 12173  and  inserting 
E.0. 12215. 

Subpart  E  of  Part  61  deals  with  health, 
sanitation,  and  communicable  disease 
surveillance.  The  amendment  of  Subpart 
E  is  necessary  to  eliminate  or  revise 
certain  regulations  dealing  with 
functions  which  are  no  longer  the 
responsibility  of  the  Panama  Canal 
Commission,  as  a  result  of  the  entry  into 
force  of  the  Panama  Canal  Treaty  of 
1977  between  the  United  States  and  the 
Republic  of  Panama  and  the  enactment 
of  legislation  implementing  the  terms  of 
that  international  accord.  Nevertheless, 
Article  III  of  the  Treaty  provides  that  the 
United  States  may  take  snch  measm^s 
as  are  necessary  to  ensure  the 
sanitation  of  Panama  Canal  areas  and 
installations.  The  Commission  is 
charged  with  performing  functions 
required  to  carry  out  industrial 
sanitation  and  health  services.  As 
amended,  this  subpart  will  deal 
primarily  with  commum'calrfe  disease 
surveillance  of  vessels  entering  the 
waters  of  the  Panama  Canal. 

In  this  regard,  all  references  to  aircraft 
have  been  removed,  inasmuch  as  the 
authority  to  issue  regutetiorts  concerning 
air  navigation  has  t)een  siaperseded  by 
virtue  of  the  treaty.  The  authority  to 
control  the  importation  of  certain 
articles  has  also  been  removed,  with  the 
sole  exception  of  §61.281,  concerning 
dogs  and  cats,  which  is  revised  to 
indicate  that  arrangements  shall  be 
made  with  the  approprwfe  veterinary 
authorities. 

Other  changes  have  been  made  fo 
reflect  the  recommendations  of  the 
World  Health  Organization  and  the 
World  Health  Assembly  and  the 
coordinated  efforts  of  the  Cofnmfssion's 
Occupational  Health  Dirision  and  the 
Port  Quarantine  Office  of  the 
Government  of  Panama  to  insure  the 
health  and  safety  of  employees  and  the 
general  public. 

The  Commission  has  determined  thai 
this  rule  does  not  constitute  a  major  role 


within  the  meaning  of  Executive  Order 
1229]  dated  February  17.  7981  (47  FR 
13193).  The  bases  for  that  determination 
are  first,  that  the  rule,  when 
implemented,  would  not  have  an  annual 
effect  on  the  economy  of  SlOO  million  or 
more  per  year.  Secondly,  the  rule  would 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries  or  local  governmental 
agencies  or  geographic  regions.  Finally, 
the  agency  has  determined  that 
implementation  of  the  rule  would  not 
have  a  significant  adverse  effect  on 
competition,  employment,  investmei>t, 
productivity,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Further,  the  Commission  has 
determined  that  this  rule  is  not  subject 
to  the  requirements  of  section  803  and 
604  of  Title  5,  United  States  Code,  in 
that  its  promulgation  will  not  batve  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  the 
Administrator  of  the  Commission  so 
certifies  pursuant  to  5  U.S.C.  605(b). 

List  of  Subjects  in  35  CFR  Parts  3  and  61 

Authority  delegations.  Executive 
orders,  PubHc  health,  Sanitation, 
Communicable  disease.  Vessels, 
Quarantine.  Occupational  health  and 
safety. 

.Accordingly,  35  CFR  Pisits  3  and  61. 
Subpart  E  are  amended  as  follows^ 

1.  Part  3  is  amended  by  revising  §  3.1 
to  read  as  follows: 

PART  3— ORGANIZATION  OF  PANAMA 
CANAL  COMMISSION 

Subpart  A— Delegation  of  Panama 
Canal  Functtons 

§3.1    TextorExecutfve  Order  1 22 1 5  of 
May  27, 19S0. 

By  the  authority  vested  in  me  as 
President  of  the  United  States  of 
America  by  the  Panama  Canal  Code 
(76A  Stat.  1).  as  amended,  by  the 
Panama  Canal  Act  of  1979  (93  StaL  452: 
22  U.S.C.  3601  el  seq.),  and  by  Section 
301  of  Title  3  of  the  United  States  Code:, 
it  is  hereby  ordered  as  follows: 

1-1.  The  Secretary  of  Defense. 

1-101.  The  Secretary  of  Defense  shall 
develop  for  the  President's 
consideration  an  appropriate  legislative 
proposal  as  required  by  Section  3(d)  of 
the  Panama  Canal  Act  of  1979  (93  Stat. 
456;  22  U.S.C.  3602fd)).  The  Secretary  of 
Defense  shall  coordinate  development 
of  this  proposal  with  fhe  Secretary  of 
State  and  the  heads  of  other  interested 
Executive  agrncies. 
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1-102.  The  function  vested  in  the 
President  by  Section  1212(d)(1)  of  the 
Panama  Canal  Act  of  1979  (93  Stat.  464; 
22  U.S.C.  3652(d)(1))  to  exclude 
employees  of,  or  positions  within,  the 
Department  of  Defense  from  coverage 
under  any  provision  of  subchapter  II. 
Chapter  2  of  Title  I  of  the  Panama  Canal 
Act  of  1979,  is  delegated  to  the  Secretary 
of  De^onse. 

1-103.  The  function  vested  in  the 
President  by  Section  1281(b)  of  Title  6  of 
the  Panama  Canal  Code  (76A  Stat.  455:  6 
P.C.C.  1281(b)).  as  amended,  with 
respect  to  areas  and  installations  made 
available  to  the  United  States  pursuant 
to  the  Agreement  in  Implementation  of 
Article  IV  of  the  Panama  Canal  Treaty 
of  1977  is  delegated  to  the  Secretary  of 
Defense. 

1-104.  The  function  vested  in  the 
President  by  Section  1701  of  the  Panama 
Canal  Act  of  1979  (93  Stat.  492;  22  U.S.C. 
3801).  with  respect  to  regulations 
applicable  within  the  areas  and 
installations  made  available  to  the 
United  States  pursuant  to  the  Agreement 
in  Implementation  of  Article  IV  of  the 
Panama  Canal  Treaty  of  1977.  is 
delegated  to  the  Secretary  of  Defense. 

1-105.  The  functions  vested  in  the 
President  by  Sections  1243(c)(1)  and 
2401  of  the  Panama  Canal  Act  of  1979 
(93  Stat.  474  and  495;  22  U.S.C.  3681(c)(1) 
and  3851)  are  delegated  to  the  Secretary 
of  Defense. 

1-106.  The  functions  vested  in  the 
President  by  Section  1502(a)  of  the 
Panama  Canal  Act  of  1979  (93  Stat.  488; 
22  U.S.C.  3782(a))  are  delegated  to  the 
Secretary  of  Defense. 

1-2.  Coordination  of  Pay  and 
Employment  Practices. 

1-201.  In  order  to  coordinate  the 
policies  and  activities  of  agencies  under 
subchapter  II  of  Chapter  2  of  Title  I  of 
the  Panama  Canal  Act  of  1979  (93  Stat. 
463;  22  U.S.C.  3651  el  seq.),  each  agency 
shall  periodically  consult  with  the 
Secretary  of  Defense  with  respect  to  the 
establishment  of  rates  of  pay,  in  order  to 
develop  compatible  or  unified  systems 
for  basic  pay.  In  addition,  each  agency 
shall  consult  with  the  Secretary  of 
Defense  on  such  other  matters  as  the 
Secretary  may  deem  appropriate  in 
order  to  develop  compatible  or  unified 
employment  practices. 

1-202.  The  head  of  each  agency  shall, 
upon  approval  by  the  Secretary  of 
Defense,  adopt  a  schedule  of  basic  pay 
pursuant  to  Section  1215  of  the  Panama 
Canal  Act  of  1979  (93  Stat.  465;  22  U.S.C. 
3655)  and  adopt  regulations  governing 
other  matters  relating  to  pay  and 
employment  practices. 

1-203.  The  authority  vested  in  the 
President  by  Section  1223(a)  of  the 
Panama  Canal  Act  of  1979  to  coordinate 


the  policies  and  activities  of  agencies 
(93  Stat.  467;  22  U.S.C.  3663(a))  is 
delegated  to  the  Secretary  of  Defense. 
The  Secretary  shall  exercise  such 
functions  in  a  manner  which  is  in  accord 
with  the  provisions  of  Sections  1-201 
and  1-202  of  this  Order. 
1-3.  Panama  Canal  Commission. 
1-301.  The  functions  vested  in  the 
President  and  delegated  to  the  Secretary 
of  Defense  in  this  Section  1-3  of  this 
Order  shall  be  carried  out  by  the 
Secretary  of  Defense,  who  shall,  in 
carrying  out  the  said  functions,  provide, 
by  redelegation  or  otherwise,  for  their 
performance,  in  a  manner  consistent 
with  paragraph  3  of  Article  III  of  the 
Panama  Canal  Treaty  of  1977.  by  the 
Panama  Canal  Commission. 

1-302.  The  authority  of  the  President 
imder  Section  1104  of  the  Panama  Canal 
Act  of  1979  (93  Stat.  457;  22  U.S.  3614)  to 
fix  the  compensation  of  and  to  define 
the  authorities  and  duties  of  the  Deputy 
Administrator  and  the  Chief  Engineer  is 
delegated  to  the  Secretary  of  Defense. 

1-303.  The  functions  vested  in  the 
President  by  Sections  1418. 1801.  and 
2206  of  the  Panama  Canal  Act  of  1979 
(93  Stat.  487.  492.  and  494;  22  U.S.C.  3778. 
3811.  and  3844)  are  delegated  to  the 
Secretary  of  Defense. 

1-304.  The  authority  of  the  President 
under  Section  1701  of  the  Panama  Canal 
Act  of  1979  (93  Stat.  492;  22  U.S.C.  3801) 
with  respect  to  regulations  applicable 
within  the  areas  and  installations  made 
available  to  the  United  States  pursuant 
to  the  Agreement  in  Implementation  of 
Article  III  of  the  Panama  Canal  Treaty 
of  1977  is  delegated  to  the  Secretary  of 
Defense. 

1-305.  The  function  vested  in  the 
President  by  Section  1281(b)  of  Title  6  of 
the  Panama  Canal  Code  (76A  Stat.  455;  6 
P.C.C.  1281(b)).  as  amended,  with 
respect  to  areas  and  installations  in  the 
Republic  of  Panama  made  available  to 
the  United  States  pursuant  to  the 
Agreement  in  Implementation  of  Article 
III  of  the  Panama  Canal  Treaty  of  1977  is 
delegated  to  the  Secretary  of  Defense. 

1-306.  The  functions  vested  in  the 
President  by  Sections  82  and  86  of  Title 
3  of  the  Panama  Canal  Code  (76A  Stat. 
54  and  55;  3  P.C.C.  82  and  86).  as 
amended,  are  delegated  to  the  Secretary 
of  Defense. 

1-307.  The  functions  vested  in  the 
President  by  subsections  (a),  (b)  and  (c) 
of  Section  8146  of  Title  5  of  the  United 
States  Code,  as  they  apply  to  the 
employees  of  the  Panama  Canal 
Commission,  are  delegated  to  the 
Secretary  of  Defense. 

1-308.  Except  to  the  extent  heretofore 
delegated,  the  functions  vested  in  the 
President  pursuant  to  subchapter  II  of 
Chapter  2  of  Title  I  of  the  Panama  Canal 


Act  of  1979  (93  Stat.  463)  are  hereby 
delegated  to  the  Secretary  of  Defense. 

1-4.  Other  Agencies. 

1-401.  The  functions  vested  in  the 
President  by  Sections  1111  and  3301  of 
the  Panama  Canal  Act  of  1979  (93  Stat. 
459  and  497;  22  U.S.C.  3621  and  3871), 
are  delegated  to  the  Secretary  of  State. 
The  Secretary  shall  perform  these 
functions  in  coordination  with  the 
Secretary  of  Defense. 

1-402.  The  functions  vested  in  the 
President  by  Sections  1112(d),  1344(b). 
and  1504(b)  of  the  Panama  Canal  Act  of 
1979  (93  Stat.  460,  484,  and  488;  22  U.S.C 
3622(d),  3754(b),  and  3784(b))  are 
delegated  to  the  Secretary  of  State. 

1-403.  The  functions  vested  in  the 
President  by  Section  1243(a)(1)  of  the 
Panama  Canal  Act  of  1979  (93  Stat.  473; 
22  U.S.C.  3681(a)(1))  are  delegated  to  the 
Director  of  the  Office  of  Personnel 
Management. 

1-404.  Paragraphs  (22)  and  (23)  of 
Section  1  of  Executive  Order  No.  11609, 
as  amended,  and  Executive  Order  No. 
11713  are  revoked. 

(Issued  under  the  authority  vested  in 
President  by  provisions  of  3  U.S.C.  301:  22 
U.S.C.  3811:  EO  12215,  dated  May  27, 1980,  45 
FR  36043.) 

2.  The  table  of  contents  for  Subpart  E 
of  Part  61  is  revised  to  read  as  follows: 

PART  61-HEALTH,  SANITATION,  AND 
COMMUNICABLE  DISEASE 
SURVEILLANCE 


Subpart  E— Marttim*  Communicablfl 
DiMSM  Surveillance 

Definitions  and  General  Provisions 

Sec. 

61.121  Purpose. 

61.122  Definitions. 

61.123  Periods  of  isolaUpn  and  surveillance. 

61.124  Periods  of  immunity. 

61.125  SaniUry  measures  previously 
applied. 

61.126  Certificate  of  measures  applied. 

Measures  in  Transit 

61.151  Vessels:  general  provisions. 

61.152  Vessels:  sanitary  inspection  and 
corrective  measures. 

61.153  Vessels:  entries  in  the  official  record. 

61.154  Vessels:  radio  report  of  disease 
aboard 

61.155  Vessels:  yellow  fever. 

61.156  Vessels:  disinsecting. 

Vessels  Subject  to  Communicable  Disease 
Inspection 

61.171  General  provisions. 

61.172  Exempt  vessels  subject  to  sanitary 
regulations. 

61.173  Report  of  disease  or  rodent  mortality 
on  vessel  during  stay  in  port. 
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General  Requirements  Upon  Arrival  at  the 
Panama  Canal 

61.191  Applicability. 

61.192  Vessels:  awaiting  inspection. 

61.193  Maritime  communicable  disease 
surveillance  declaration. 

61.194  Persons:  restrictions  on  boarding  and 
leaving  vessels,  or  having  contact  with  < 
persons  aboard. 

61.195  Communicable  disease  surveillance 
inspsection  and  controls. 

61.196  Persons;  examination. 

61.197  Vessels:  persons  and  things; 
communicable  diseases  other  than 
quarantinable  diseases. 

61.198  Persons:  isolation. 

61.199  Furnishing  of  fresh  crew. 

61.200  Disinfection  of  cargo. 

61.201  Exemption  for  mails. 

Particular  Requirements  Upon  Arrival  at  the 
Panama  Canal 

61.221  Applicability. 

61.222  Cholera:  vessels  and  things. 

61.223  Cholera;  vessels:  persons. 

61.224  Plague:  vessels. 

61.225  Plague;  vessels;  persons;  things. 

61.226  Yellow  fever  vessels:  classification. 

61.227  Yellow  fever  vessels:  persons. 

Sanitary  Inspection:  Rodent  and  Vermin 
Control 

61.241  General  provisions. 

61.242  Disinsecting  and  disinfection; 
vessels,  and  persons. 

61.243  Deratting  Certificates:  Deratfing 
Exemption  Certificates. 

61.244  Vessels  in  traffic  between  the  United 
States  and  Panama. 

Pratique:  Vessels 

61.261  General  requirements. 

61.262  Free  pratique. 

61.263  Provisional  pratique. 

61.264  Radio  pratique. 

Importation  of  Dogs  and  Cats 
61.281    Quarantine  of  dogs  and  cats. 

Authority:  Issued  under  authority  vested  in 
the  President  by  22  U.S.C.  3811:  EO  12215,  45 
FR  36043. 

3.  Subpart  E  of  Part  61  is  revised  to 
read  as  follows: 


Subpart  E— Maritime  Communicalile 
Disease  Surveillance 

Definitions  and  General  Provisions 

§  61.121    PurpoM. 

The  purpose  of  the  regulations  in  this 
subpart  is  to  insure  the  health  and 
safety  of  employees  of  the  Panama 
Canal  Commission,  to  prescribe 
procedures  for  coordination  with  the 
Government  of  Panama  concerning 
communicable  disease  surveillance,  and 
to  comply  with  the  recommendations  of 
the  World  Health  Organization 
concerning  such  surveillance. 

961.122    Defintttons. 
As  used  in  this  subpart: 


"Aedes  aegypti  Index"  means  the 
ratio,  expressed  as  a  percentage, 
between  the  number  of  houses  in  a 
limited  well-defined  area  on  the 
premises  of  which  actual  breeding- 
places  of  Aedes  aegypti  are  found,  and 
the  total  number  of  houses  examined  in 
that  area. 

"Certificate  of  vaccination"  means  a 
certificate  of  vaccination  or 
revaccination  against  cholera,  or  yellow 
fever  conforming  with  the  rules  and 
models  prescribed  by  the  International 
Health  Regulations. 

"Communicable  disease"  means  an 
illness  due  to  an  infectious  agent  or  its 
toxic  products  which  is  transmitted 
directly  or  indirectly  to  a  well  person 
from  an  affected  person,  animal,  or 
arthropod  (including  insecta  and 
arachnida)  or  through  the  agency  of  an 
intermediate  host,  vector  or  the 
inanimate  environment. 

"Communicable  disease  surveillance" 
means  the  surveillance  or  quarantine  of 
a  person,  vessel,  or  other  conveyance, 
animal  or  thing,  in  such  place  and  for 
such  period  of  time  as  may  be  specified 
in  the  regulations  in  this  subpart. 

"Contamination"  means  the  presence 
of  undesirable  substance  or  material 
which  may  contain  pathogenic  micro- 
organisms. 
"Day"  means  a  period  of  24  hours. 
"Deratting  certificate"  means  a 
certificate  issued  with  respect  to  a 
vessel  by  the  competent  health  authority 
of  a  port.  In  the  form  prescribed  by  the 
International  Health  Regulations, 
recording  the  inspection  and  deratting  of 
the  vessel. 

"Deratting  exemption  certificate" 
means  a  certificate  issued  with  respect 
to  a  vessel  by  the  competent  health 
authority  of  a  port,  in  the  form 
prescribed  by  the  International  Health 
Regulations,  recording  the  inspection 
and  exemption  from  deratting  of  the 
vessel  which  has  a  negligible  number  of 
rodents  on  board. 

"Disinfection"  means  the  act  of 
rendering  anything  free  from  the  causal 
agents  of  disease. 

"Disinfestation"  means  the  act  of 
destroying  the  vectors  of  a 
communicable  disease. 

"Disinsecting"  means  the  act  of 
destroying  insects  or  other  anthropod 
vectors  of  communicable  disease. 

"Foreign  port"  means  any  seaport 
other  than  a  port  of  the  United  States  or 
of  the  Republic  of  Panama. 

"Fimiigation"  means  the  process  by 
which  the  destruction  of  vermin  and 
rodents  is  accomplished  by  the 
employment  of  gaseous  agents. 

"Immimity"  means  the  condition  of 
being  protected  against  a  particular 
disease,  either  as  a  result  of  artificial 


immunization  or  through  a  previous 
attack  of  the  disease  in  question. 

"Incubation  period"  means  the  period 
between  the  implanting  of  disease 
organisms  in  a  susceptible  person  and 
the  appearance  of  clinical 
manifestations  of  the  disease. 

"Infected  area"  means  an  area  (as 
defined  in  the  International  Health 
Regulations):  (1)  Where  there  is  a 
nonimported  case  of  cholera,  or  (2) 
where  there  is  a  nonimported  case  of 
plague,  or  there  is  plague  infection 
among  rodents;  or  (3)  where  there  is  a 
nonimported  case  of  yellow  fever,  or 
there  is  activity  of  yellow  fever  virus  in 
vertebrates  other  than  man. 

"Infected  person"  means  any  person 
who  is  suffering  from  a  quarantinable 
disease  or  who  is  considered  by  the 
medical  officer  in  charge  to  be  infected 
with  such  a  disease. 

"Infected  vessel"  means  a  vessel 
determined  to  be  infected  with  an 
internationally  quarantinable  disease, 
as  recognized  by  the  World  Health 
Organization  (WHO). 

"International  Health  Regulations" 
means  the  regulations  adopted  by  the 
22nd  Worid  Health  Assembly  in  1969,  as 
amended  by  subsequent  Assemblies  for 
the  International  Surveillance  of 
Communicable  Diseases,  (3rd  Edition, 
Annotated,  1983). 

"Isolation"  means  (1)  when  applied  to 
a  person  or  group  of  persons,  the 
separation  of  that  person  or  group  of 
persons  from  other  persons  in  such  a 
manner  as  to  prevent  the  spread  of 
infection;  and  (2)  when  applied  to 
animals,  the  separation  of  an  animal  or 
group  of  animals  from  other  animals  or 
vectors  of  disease  in  such  a  maimer  as 
to  prevent  the  spread  of  infection. 

"Medical  officer"  means  the  officer  or 
other  specially  trained  employee 
assigned  to  communicable  disease 
surveillance  duty  by  authority  of  the 
Chief,  Occupational  Health  Division. 

"Medical  officer  in  charge"  means  the 
officer  of  the  Panama  Canal  Commission 
responsible  for  the  application  of  these 
regulations  at  a  designated  place  or  in  a 
designated  area. 

"Port  of  I^nama"  means  any  seaport 
in  the  Republic  of  Pwama. 

"Port  of  the  United  States"  means  any 
seaport  in  the  United  States,  in  the 
Commonwealth  of  Puerto  Rico,  and  in 
territories  or  possessions  of  the  United 
States, 

"Pratique"  means  authorization 
granted  by  the  medical  officer  in  charge 
in  writing  or  via  radio  releasing  or 
provisionally  releasing  a  vessel  from 
quarantine,  without  relieving  the  vessel 
from  completing  the  necessary 
documentation. 
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"Q«arantinable  disease"  means  a 
specific  conununicable  disease  such  as 
cholera,  plague,  or  yellow  fever  for 
which  WHO  requires  specific 
quarantine  measures. 

"Rodents"  means  gnawing  mammals 
capable  of  transmitting  or  harboring 
quarantinable  diseases. 

"Suspect"  nteans  a  person  who  is 
considered  by  the  medical  officer  in 
charge  as  having  been  exposed  to 
infection  by  a  quarantinable  or  other 
dangerous  infectious  disease  and  to  be 
capable  of  spreading  that  disease. 

"Suspected  vessel",  means  a  vessel 
that  is  suspected  to  be  infected  with  an 
internationally  quarantinable  disease  as 
recognized  by  WHO. 

"VaUd"  means  (1)  with  respect  to  a 
Deratting  Certificate  or  Deratting 
Exemption  Certificate  issued  for  a 
vessel,  a  certificate  issued  by  the 
competent  healdi  authority  for  a  port  not 
more  than  6  months  before  presentation 
of  the  certificate  to  the  medical  officer, 
or  if  the  vessel  is  proceeding  to  a  port 
designated  or  approved  for  the  issuance 
of  such  certificates,  not  more  than  7 
months  before  such  presentation;  and  (2) 
with  respect  to  a  Certificate  of 
Vaccination,  a  certificate  presented 
within  the  applicable  period  of  immunity 
prescribed  in  S  61.124. 

"Vector"  means  an  animal  (including 
insects),  plant  or  thing  which  conveys 
or  is  capable  of  conveying  pathogenic 
organisms  from  a  person  or  animal  to 
another  person  or  animal. 

"WHO"  means  the  World  Health 
Organization,  an  international 
organization  which  acts  as  the  directing 
and  coordinating  authority  on 
international  health  work  and  is  charged 
with  eradicating  or  controlling  epidemic 
endemic  and  other  diseases. 

"Yellow  fever  receptive  area"  means 
an  area  in  which  the  virus  of  yellow 
fever  does  not  exist  but  where  the 
presence  of  Aedes  aegypti  or  any  ether 
domiciliary  or  peri-domiciliary  vector  of 
yellow  fever  would  permit  its 
development  if  intrciduced. 

S  61.123    Periods  of  laotatton  and 
survcittanc*. 

Except  as  otherwise  provided  with 
respect  to  infected  persona,  isolation  or 
sarveillance  shaH  not  exceed  the 
following  appropriate  incuiiation  period 
for  intemationaWy  qnarantinable 
diseases: 

(a)  Plague:  6  days. 

(b)  Cholera;  5  days. 

(c)  Yellow  fever  6  dayn. 

§61.1M    Periods  •ftamiunNy. 

The  foHowing  shal  be  (he  recognized 
period  of  immunity  after  successful 
immunication: 


(a)  Cholera:  6  months,  beginning  6 
days  after  the  first  injection  of  the 
vaccine  or  on  the  date  of  a 
revaccination  during  such  six-month 
period. 

(b)  Yellow  fever  10  years  beginning 
10  days  after  date  of  original 
vaccination  or  from  data  of  a 
revaccination  within  such  period  of  10 
years. 


and  the  corrective  measures  taken  shall 
be  entered  in  an  official  record. 


§61.125    Sanitary 


§61.153 


iaVMofflcM 


§61.154 
aboard. 


prsvkMMty 


(a)  Required  sanitary  measures  (other 
than  a  medical  examination)  taken  by  a 
vessel  with  respect  to  a  quarantinable 
disease  need  not  be  repeated  upon  the 
vessel's  arrival  in  Panama  Canal  waters, 
unless — 

(1)  After  the  departure  of  a  vessel 
from  the  port  where  the  measures  were 
appUed  there  is  or  has  been  on  board  an 
infected  person  or  suspect  or  there  has 
occurred  any  other  incident  of 
epidemiological  significance  either  in 
the  port  or  on  board  the  vessel  which,  in 
the  judgment  of  the  medical  officer  in 
charge,  requires  further  apphcation  of 
any  such  measure;  or 

(2)  The  medical  officer  in  charge  has 
ascertained,  on  the  basis  of  definite 
evidence,  that  the  individual  measure  so 
applied  was  not  substantially  effective. 

(b)  Measures  taken  with  regard  to 
unsanitary  conditions  on  vessels 
entering  a  port  of  Panama  by  means  of 
Panama  Canal  waters  will  be 
coordinated  with  the  Port  Quarantine 
Office  of  the  Government  of  Panama. 

9  61.126    Csrtmcate  of  msasurss  applisd. 

The  medical  officer  in  charge  shall, 
upon  request  issue  free  of  charge  to  a 
carrier  a  certificate  specifying  the 
sanitary  measures  applied  to  a  vessel 
the  parts  thereof  treated,  the  methods 
employed,  and  the  reasons  why  the 
measures  were  appUed. 

Measures  in  Transit 

§61.151    Vssssis;  gsnsrsi  provisions. 

The  measures  described  in  iS  61.152 
through  61.156  must  be  taken  in  transit 
with  respect  to  vessels  destined  to  enter 
Panama  Canal  waters. 

§  61.152    Vssssis;  sanitary  Inspection  and 
corrsctivs  msssorss. 

The  master  or  a  designated  officer 
shall  make  a  daily  sanitary  inspection  of 
all  compartments  or  the  vessel  noiaially 
accessible  to  passengers  or  crew. 
Immediate  corrective  measures  shall  be 
taken  if  evidence  of  vermin,  rsdeats  or 
unsanitary  cenditione  is  found. 


Vssssis;  radio  report  of  dis 


A  record  of  dw  conditions  found  in  a 
sanitary  inspection  under  section  61.152 


(a)  The  master  of  a  vessel  destined  to 
enter  Panama  Canal  waters  shall  report 
promptly  by  radio  to  the  medical  officer 
of  the  Panama  Canal  ConuniAsion  prior 
to  entering  the  Panama  Canal,  and 
wherever  practicable  not  less  than  four 
hours  before  the  expected  arrival  of  the 
ship,  the  occurrence  or  suspected 
occurrence  of  any  serious  human  or 
animal  disease  manifested  by  fever, 
diarrhea,  skin  rashes  and  other 
suspicious  symptoms  such  as  may 
indicate  any  of  the  following:  Anthrax, 
cholera  or  suspected  cholera,  dengue, 
diphtheria,  encephalitis,  gonorrhea, 
hemolytic  streptococcal  infections, 
infectious  hepatitis,  leprosy,  malaria, 
measles,  meningococcal  meningitis, 
plague,  poliomyelitis,  shigella  dysentery, 
suspected  smallpox,  syphilis, 
tuberculosis,  typhoid  fever,  typhus, 
suspected  viral  hemorragic  fever,  yellow 
fever,  or  any  other  diseases  which  may 
be  added  to  the  list  of  internationally 
communicable  diseases  as  recognized 
by  WHO  in  its  International  Health 
Regulations  or  by  the  Ministry  of  Health 
of  the  Government  of  Panama.  A 
disease  may  also  be  deleted  from  this 
list  with  the  concurrence  of  the  Ministry 
of  Health  of  the  Government  of  Panama, 
if  it  has  been  removed  from  the  WHO 
regulations. 

(b)  The  medical  officer  will  notify  the 
Port  Quarantine  Office  of  the 
Government  of  Panama  as  soon  as 
information  is  received  that  one  of  the 
preceding  diseases  is  present  or 
suspected  of  being  present  on  a  ship 
entering  the  Panama  Canal. 

§61.155    Vssssis;  ysitow  fsvsr. 

(a)  The  following  vessels  shall  be 
disinsected  prior  to  their  arrival  in 
Panama  Canal  waters,  and  the  master  of 
the  vessel  shall  certify  to  this  effect  on 
the  maritime  quarantine  declaration 
presented  to  the  medical  officer  upon 
arrival: 

(1)  An  infected  or  suspected  vessel  as 
defined  in  §  61.228;  or 

(2)  A  vessel  fram  an  iafected  area;  or. 

(3)  A  vessel  that  has  within  15  days 
left  a  port  where  the  Aedes  aegypti 
Index  is  reported  as  1.0  or  higher. 

(b)  The  insecticide  need  and  method 
or  disinsecting  shall  be  tkose  prescribed 
by  the  awdical  officer  in  charge. 

(c)  If  the  disinsecting  required  under 
paragraph  (a)  of  this  section  is  not 
carried  out  or  if  the  medical  officer  in 
charge  finds  live  mosquitoes  on  board  or 
otherwise  determines  that  the  vessel's 


own  disinsecting  was  inadequate,  the 
vessel  shall  be  detained  in  quarantine  at 
a  mooring  not  less  than  400  meters  from 
shore  until  disinsected  by  communicable 
disease  surveillance  personnel,  and 
persons  other  than  such  personnel  shall 
not  be  allowed  on  board  until 
disinsecting  is  completed. 

(d)  The  quarantine  officer  of  the 
Government  of  Panama  will  be  informed 
about  every  individual  vessel 
disinsected  prior  to  docking  in  a  port  of 
Panama.  The  Quarantine  Office  will 
also  receive  complete  information  from 
the  ship's  required  entry  documents  on 
all  ships  which  have  either  transited  the 
Panama  Canal  or  docked  at  a  port  of 
Panama. 

§61.156    Vessels;  dlsinsMting. 

Vessels  required  to  be  disinsected 
under  §  61.155  shall  be  disinsected  as 
follows: 

(a)  The  insecticide  used  shall  be  an 
aerosol  of  a  type  approved  by  the 
medical  officer  in  charge; 

(b)  The  insecticide  shall  be  dispensed 
in  the  amount  to  be  determined  by  the 
medical  officer  in  charge  and  released 
or  sprayed  throughout  all  accessible 
compartments; 

(c)  The  ventilating  system  shall  be 
stopped  and  all  openings  to  the  exterior 
kept  closed  while  the  insecticide  is 
being  released  or  sprayed  for  a  period  of 
at  least  15  minutes  thereafter. 

Vessels  Subject  to  Communicable 
Disease  Surveillance  Inspection 

§  61.171    General  provisions. 

(a)  A  vessel  arriving  in  Panama  Canal 
waters  shall  undergo  communicable 
disease  surveillance  inspection  prior  to 
entry  unless: 

(1)  In  the  current  voyage  the  vessel 
has  not  touched  at  any  port  other  than  a 
port  determined  by  WHO,  the 
quarantine  officer  of  the  Government  of 
Panama  or  the  Centers  for  Disease 
Control  of  the  United  States  Public 
Health  Service  to  be  in  an  area  that  is 
exempt  from  communicable  disease 
surveilliance;  or 

(2)  In  the  current  voyage  the  vessel 
has  received  pratique  at  a  port  of 
Panama  or  a  port  of  the  United  States, 
and  since  receiving  such  pratique  has 
met  the  requirements  of  subparagraph 
(a)(1)  of  this  section;  or 

(3)  Pratique  has  been  granted  by  a 
medical  officer  prior  to  the  arrival  of  the 
vessel  at  the  Panama  Canal. 

(b)  A  vessel  otherwise  exempt  from 
inspection  under  the  provision  of 
paragraph  (a)(1),  (2).  or  (3)  of  this  section 
shall  undergo  communicable  disease 
inspection  prior  to  entering  the  Panama 
Canal  ifthe  vessel — 


(1)  Has  on  board,  or  during  the  current 
voyage  has  had  on  board,  a  person 
infected  or  suspected  of  being  infected 
with  any  serious  human  or  animal 
disease  manifested  by  fever,  diarrhea, 
skin  rashers  or  other  suspicious 
symptoms; 

(2)  Arrives  directly  from  a  port  where 
at  the  time  of  departure  there  was 
present  or  suspected  of  being  present 
cholera,  plaque,  or  yellow  fever. 

(3)  Being  exempt  from  inspection 
imder  the  provisions  of  paragraph  (a)(1) 
of  this  section,  or  arrival  at  the  Panama 
Canal  has  on  board  a  person  who  has 
been  in  a  port  or  area  which  is  not 
exempt  from  communicable  disease 
surveillance  within  14  days  prior  to  such 
arrival;  or, 

(4)  Being  exempt  from  inspection 
under  the  provisions  of  paragraph  (a)  (1) 
or  (3)  of  this  section,  on  arrival  at  the 
Panama  Canal  has  on  board  an  animal 
or  article  that  does  not  comply  with  the 
admission  requirements  contained  in 
this  part  or  prescribed  by  the 
Government  of  Panama. 

(c)  Notwithstanding  the  provisions  of 
paragraph  (a)  (2)  and  (3)  of  this  section. 
a  vessel  having  received  pratique  at  a 
port  of  Panama  or  a  port  of  the  United 
States— 

(1)  Shall  comply  with  any  conditions 
and  carry  out  any  additional  measures 
specified  in  the  pratique;  and 

(2)  May  be  required  to  undergo 
communicable  disease  surveillance 
inspection  if  the  medical  officer  in 
charge  has  reason  to  believe  that  the 
entry  or  departure  of  the  vessel  would 
be  likely  to  cause  the  introduction  of 
communicable  disease. 

§  61.172    Exempt  vessels  subisct  to 
sanitary  regulations. 

A  vessel  which  has  been  exempted 
from  communicable  disease  surveillance 
inspection  under  S  61.171  shall 
nevertheless  be  subject  to  the  provisions 
of  §§61.241  through  61.244. 

§  61.173    Report  of  disease  or  rodent 
mortality  on  vessel  during  stay  in  port 

The  master  of  a  vessel  which  has 
entered  the  Panama  Canal  to  dock  in  a 
port  of  Panama  shall  promptly  report  to 
the  medical  officer  in  charge  before  re- 
entering the  Panama  Canal  the 
occurrence  of  the  following  on  the 
vessel  during  its  stay  in  port: 

(a)  A  known  or  suspected  case  of 

'  communicable  disease  included  in  the 
list  or  description  in  §  61.154. 

(b)  Unusual  mortality  or  evidence  of 
disease  among  rodents. 


General  Requirements  Upon  Arrival  at 
the  Panama  Canal 

§61.191    Applicability. 

The  measures  prescribed  in  §§61.192 
through  01.201  shall  be  taken  with 
respect  to  vessels  which  are  subject  to 
communicable  disease  surveillance 
inspection  pursuant  to  §§61.171  and 
with  respect  to  persons  and  things 
arriving  on  such  vessels. 

§61.192    Vssssis;  awaiting  inspection. 

(a)  A  vessel  which  must  undergo 
communicable  disease  surveillance 
inspection  prior  to  entry  shall  fly  a 
yellow  flag  and,  except  as  provided  in 
paragraph  (b)  of  this  section,  shall 
anchor  in  the  prescribed  anchorage  and 
await  inspection. 

(b)  If  the  vessel  is  to  dock  in  a  port  of 
Panama,  the  medical  officer,  after 
reaching  agreement  with  the  port 
quarantine  officer  of  the  Government  of 
Panama,  may  authorize  the  vessel  to 
proceed  to  a  point  within  the  port  to 
await  further  inspection. 

(c)  There  will  be  no  movement  of  any 
person  or  thing  onto  or  from  the  vessel 
without  the  permission  of  the  port 
quarantine  officer  of  the  Government  of 
Panama  pending  communicable  disease 
surveillance  inspection  by  appropriate 
personnel. 

§  61.193    Maritime  communicabis  disesss 
surveillsncs  dsdaratton. 

(a)  Upon  arrival  of  a  vessel,  her 
master  shall  complete  and  sign  a 
maritime  communicable  disease 
surveillance  declaration  on  the  Panama 
Canal  Commission  Communicable 
Disease  Surveillance  Declaration  form. 
This  form  is  also  referred  to  as  the  Ship 
Information  and  Quarantine  Declaration 
(SIQD).  The  SIQD  shall  also  be  signed 
by  the  ship's  surgeon  if  one  is  carried. 
The  signed  form  shall  be  delivered  to 
the  Commission's  boarding  officer  when 
he  boards  the  vessel.  The  original  shall 
be  retained  in  the  Office  of 
Admeasurement.  Copies  will  be  sent  to 
the  port  quarantine  officer  of  the 
Government  of  Panama  and  the 
Panamanian  Ministry  of  Health.  A  copy 
shall  be  given  to  the  master  of  the  vessel 
as  well. 

(b)  The  master  of  a  vessel  and  the 
ship's  surgeon,  if  one  is  carried,  shall 
furnish  all  information  as  to  health 
conditions  on  board  during  the  voyage 
which  may  be  required  by  the  medical 
officer  or  Chief,  Occupational  Health 
Division,  and  shall  comply  with  the 
regulations  in  this  subpart  and  with  any 
directions  or  requirements  of  the  Chief, 
Occupational  Health  Division,  pursuant 
to  the  regulations  in  this  subpart. 


JM   I 
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(c)  See  Ship  Information  and 
Quarantine  Declaration,  5 101.10. 

(Approved  by  the  Onice  of  Management  and 
Budget  under  control  number  3207-0001) 

§61.194  P«r«ons;rMtitetiansonkoardlng 
and  lMv<nq  »■■—!■.  or  Mwtnfl  coolict  wWh 
p«rson»  aboard. 

Except  with  the  permission  of  the 
medical  officer  or  the  port  quarantine 
officer,  no  person  other  than  the  pilot 
may  board  a  vessel  subject  to 
communicable  disease  surveillance 
inspection  until  after  it  has  been 
inspected  by  the  medical  officer  or  port 
quarantine  officer  and  granted  pratique. 
A  person  boarding  the  vessd  shall  be 
subject  to  the  same  restridions  as  those 
imposed  on  the  persons  on  the  vessel.  A 
person  may  not  leave  or  be  permitted  to 
leave  a  vessel  subject  to  commuiHcable 
disease  surveillance  inspection  until 
after  it  has  been  inspected  by  the 
medical  officer  or  port  quarantine  officer 
and  granted  pratique,  except  with  the 
permission  of  the  medical  officer  or  port 
quarantine  officer. 

§61.195    Coimmjnical>l«  diseas* 
MjrwMlanc*  inspection  and  control*. 

(a)  Communicable  disea^ 
surveiHance  inspection  of  vessels  may 
include,  but  is  not  Kmited  to,  the 
following: 

(1)  Inspection  of  the  vessel,  its  cargo, 
manifests,  and  other  papers  to  ascertain 
the  sanitary  history  and  condition  of  the 
vessel:  and 

(2)  Examination  of  the  persons  aboard 
the  vessel,  their  personal  effects  and 
records  to  determine  the  presence,  or . 
risk  or  introduction,  of  quarantinable 
and  other  communicable  diseases. 

(b)  The  medical  officer  in  charge  may 
require  a  vessel  to  remain  under 
communicable  disease  surveillance 
controls  until  the  completion  of  the 
measures  anthorized  in  this  subpart 
which  in  his  judgment  are  necessary  to 
prevent  the  introduction  or  spread  of  a 
quarantinable  or  other  communicable 
disease. 

§  61.196    Persons;  sxaminatior). 

If  a  vessel  that  is  subject  to 
communicable  disease  surveillance 
inspection  carries  a  ship  surgeon,  the 
examination  of  persons  on  board  may 
be  limited  to  those  designated  by  the 
port  quarantine  officer  of  the 
Government  of  Panama. 

§61.197    Vessels;  persons  and  things; 
conwnunicable  diseases  ottwr  ttian 
quarantinable  diseases. 

Whenever  the  medical  officer  has 
reason  to  believe  that  an  arriving  vessel 
has  a  person  aboard  who  is  suffering  or 
has  been  exposed  to  any  of  the 
communicable  diseases  listed  in  §  61.154 


of  this  chapter  or  has  an  article  or  thing 
aboard  that  is  contaminated  with  a»y  of 
the  same  communicable  diseases,  he 
will  report  these  findings  to  the 
Quarantine  Office  of  the  GovemmepUif 
Panama  and  take  whatever  nie^sdres 
are  indicated  to  prevent  the  sjJread  of 
the  communcable  disease  to  the 
Republic  of  Panama  and  to  the  Panama 
Canal  Commission  personnel  boarding 
the  vesseL 

§61.196    Persons;  Isolation. 

Persons  held  under  isolation  or 
surveillance  pursuant  to  these 
provisions  shall  not  have  corrtact  with 
other  persons  except  by  permission  of 
the  medical  officer. 

§  6 1 . 1 99    Furnishing  of  fresh  crew. 

After  a  vessel  has  been  cleared  by  the 
medical  officer,  it  may  be  furnished  with 
a  fresh  crew.  Crew  members  boarding 
the  vessel  must  clear  the  Quarantine, 
Immigration  and  Customs  offices  of  the 
Government  of  Panama. 

§  61.200    Disinfection  of  carga 

When  the  freight  manifest  of  a  vessel 
lists  articles  which  may  require 
disinfection  under  the  provisions  of  this 
subpart,  the  medical  officer  shall: 

(a)  Request  veterinary  assistance  to 
inspect  and  disinfect  them  on  board  if 
the  vessel  is  for  transit  only. 

(b)  Notify  the  port  quarantine  officer 
of  the  Government  of  Panama  if  the 
vessel  will  enter  a  port  of  Panama  so 
that  the  articles  can  be  disinfected  or 
kept  separate  from  other  frei^t  in  the 
port  pending  appropriate  disposition. 

§  61.201    Exemption  for  maNs. 

Except  to  the  extent  that  mail 
contains  any  of  the  foods  or  beverages 
specified  in  S  61.222(d)  which  the 
medical  officer  has  reason  to  believe 
comes  from  a  cholera-infected  area,  or 
any  dog  or  cat  subject  to  communicable 
disease  surveillance  restrictions  under 
§§  61.281,  this  subpart  or  destruction 
any  mail  conveyed  under  the  authority 
of  the  postal  administration  of  the 
United  States  or  of  any  other 
Government. 

Particular  Requirements  Upon  Arrival  at 
the  Panama  Canal 

§  61.221    Applicability. 

In  addition  to  the  requirements  of 
§§  61.192  through  61.201,  the  particular 
requirements  prescribed  in  §§  61.222 
through  61.229  for  persons,  vessels, 
animals,  and  cargo  shall  be  observed 
with  respect  to  vessels  which  are 
subject  to  communicable  disease 
surveillance  inspection  under  §§  61.171. 
The  particular  requirements  of  §  61.226 
shall  be  observed  irrespective  of 


whether  the  vessels  are  subject  to 
communicable  disease  surveillance 
inspection. 

§61.222    Cholera;  vessels  and  tMngs. 

(a)  For  the  purpose  of  applying 
sanitary  and  quarantine  measures 
against  the  spread  of  cholera: 

(1)  An  infected  vessel  means  a  vessel 
which  has  on  board  on  arrival  a  case  of 
cholera-like  diarrhea  or  on  which  a  case 
of  cholera  has  occurred  within  5  days 
prior  to  arrival. 

(2)  A  suspected  vessel  means  a  vessel 
which  has  had  on  board  during  the 
voyage  a  severy  case  of  cholera-Hke 
diarrhea  more  than  5  days  prior  to 
arrive. 

(b)  An  infected  or  suspected  vessel 
shall  be  detained  in  quarantine  as  may 
be  necessary  for  the  effective 
accomplishment  of  the  applicable 
sanitary  measures  prescribed  in  this 
subpart. 

(c)  Personal  effects  and  baggage  of  an 
infected  person  or  suspect  and  and  part 
of  the  infected  or  suspected  vessel 
considered  to  be  contaminated  shall  be 
disinfected.  Bedding  or  linen,  human 
ejecta,  bilge  water,  waste  matter  or 
water,  and  matter  considered  to  be 
contaminated  may  not  be  unloaded  or 
discharged  until  it  has  been  disinfected 
by  the  quarantine  officer  of  the 
Government  of  Panama. 

(d)  On  arrival  of  an  infected  or 
suspected  vessel,  or  a  vessel  arriving 
from  an  infected  area,  the  medical 
officer  may  prohibit  entrance  into 
Panama  Canal  waters  of  such  vessel 
until  arrangements  have  been  made 
with  the  quarantine  officer  of  the 
Government  of  Panama  at  the  ports  of 
Panama  for  evaluation  of  all  fish, 
shellfish,  fruit  or  vegetables  to  be 
consumed  uncooked  unless  such  food  or 
beverages  are  in  sealed  containers.  The 
quarantine  officer  of  the  port  of  Panama 
will  also  evaluate  any  such  food  or 
beverages  that  form  part  of  the  ship's 
stores. 

(e)  If  the  medical  officer  considers  the 
water  supply  of  a  cholera  infected  or 
suspected  vessel  to  be  contaminated,  he 
shall  require  the  disinfection  and 
removal  of  any  water  carried  on  board 
and  if  necessary  the  disinfection  of  the 
water  system  and  of  the  water 
containers. 

§61.223    Cholera;  vessels;  persons. 

(a)  Persons  ill  from  cholera  shall  be 
isolated  and  immediate  arrangements 
shall  be  made  with  the  Quarantine 
Office  of  the  Government  of  Panama  for 
treatment  of  the  person. 

(b)  On  arrival  of  an  infected  vessel  the 
medical  officer  shall  contact  the  port 


quarantine  officer  of  the  Government  of 
Panama  to  arrange  placement  under 
isolation  of  all  persons  (fisembarking. 

(c)  On  arrival  of  a  suspected  vessel 
the  medical  officer  shall  contact  the  port 
qurantine  officer  of  the  Government  of 
Panama  to  arrange  placement  under 
surveillance  or  i&olation  of  any  person 
disembarking. 

(d)  The  quarantiae  officers  of  the 
Government  of  Panama  shall  be 
contacted  regarding  isolation  or 
surveillance  of  any  person  wishing  to 
disembark  from  a  vessel  which  within 
five  days  prior  to  arrival  has  departed 
from  a  cholera-infected  area  or  arrives 
on  a  vessel  which  has  departed  from 
such  an  area. 

(e)  A  person  who  has  departed  from 
an  infected  area  within  5  days  prior  to 
arrival  and  who  has  symptoms 
indicative  of  cholera  may  be  required  to 
submit  to  a  stool  examination. 

§61.224    Ptague;  nessals. 

(a)  For  the  purpose  of  applying 
sanitary  and  quarantine  measures 
against  the  spread  of  plague: 

(1)  An  infected  vessel  means  a  vessel 
which  has  on  bo«Hid  on  arrival  a  case  of 
human  plague,  or  a  plague  infected 
rodent.  A  vessel  shall  also  be  regarded 
as  infected  if  a  case  of  plague  develops 
on  board  in  a  person  more  than  6  days 
after  his  embarkation. 

(2)  A  suspected  vessel  means  (i)  a 
vessel  which,  not  having  a  case  of 
human  plague  on  board  on  arrival,  has 
had  on  board  suck  a  case  developed  by 
the  person  within  6  days  of  his 
embarkation,  or  [ii)  a  vessel  on  which 
there  is  evidence  of  abnormal  mortality 
of  rodents  on  board,  the  cause  of  which 
is  not  known  on  arrival. 

(b)  An  Infected  or  suspected  vessel 
shall  be  detained  in  quarantine  as  may 
be  necessary  for  the  effective 
accomplishment  of  the  applicable 
sanitary  measures  prescribed  in  this 
subpart. 

(c)  On  arrival  of  a  vessel  which  has 
rodent  plague  on  board  the  medical 
officer  shall  contact  the  port  quarantine 
officer  of  the  Government  of  Panama  to 
arrange  derailing  of  the  vessel.  A  vessel 
which  has  entered  a  Panamanian  port  in 
or  adjacent  to  Panama  Canal  waters 
will  not  be  allowed  to  re-enter  Panama 
Canal  waters  until  the  following 
provisions  have  been  met  during  such 
derattrny 

(1)  The  deratting  shall  be  carried  out 
as  soon  as  the  4ieMs  have  been  emptied. 

(2)  One  or  more  preliminary  derattings 
of  a  vessel  with  the  cargo  in  situ,  or 
during  its  unloading,  may  be  carried  out 
to  prevent  the  escape  of  infected 
rodents. 


§  61.22S    Plague;  vessels;  persons;  things. 

(a)  Persons  ill  from  plague  shall  be 
isolated  until  arrangements  are  made 
with  the  quarantine  office  of  the 
Government  of  Panama  for  quarantine 
and  treatment  of  the  person. 

(b)  On  arrival  of  an  infected  or 
suspected  vessel  the  medical  officer 
may: 

(1)  Require  any  suspect  on  board  to  be 
disinsected  and  may  place  him  under 
surveillance,  the  period  of  surveillance 
being  reckoned  from  the  data  of  arrival 
of  the  vessel; 

(2)  Require  the  disinsecting  and,  if 
necessary,  disinfection  of  the  baggage  of 
any  infected  person  or  suspect  and  of 
any  other  article  such  as  used  bedding 
or  linen;  and  any  part  of  the  vessel 
which  the  medical  officer  considers  to 
be  contaminated. 

(c)  On  the  arrival  of  a  healthy  vessel 
which  has  come  from  a  plague-infected 
area  the  medical  officer  may — 

(1)  Arrange  placement  under 
surveillance  by  the  quarantine  officer  of 
the  Government  of  Panama  of  any 
suspect  who  disembarks. 

(2)  Require  the  deratting  of  the  vessel 
at  the  anchorage  in  exceprtional 
circumstances.  In  such  case,  the  master 
shall  be  informed  in  writing  of  the 
reasons  for  the  action. 

§  6 1 .226    Yellow  fever;  vessels; 
classification. 

For  the  piupose  of  applying  sanitary 
and  quarantine  measures  against  the 
spread  of  yellow  fever: 

(a)  An  infected  vessel  means  a  vessel 
which  has  on  board  on  arrival  or  which 
during  its  voyage  had  on  board  a  case  of 
yellow  fever. 

(b)  A  suspected  vessel  means  a  vessel 
which  has  left  a  yellow  fever-infected 
area  within  6  days  prior  to  arrival  or 
which  arriving  within  30  days  after 
leaving  such  area  has  Aedes  aegypti 
mosquitoes  on  board. 

§61.227    YeNow  fever,  vessels;  persons. 

"    (a)  On  arrival  of  an  infected  vessel  the 
medical  officer  shall  contact  the 
quarantine  officer  of  the  Government  of 
Panama  to  coordinate  removal  and 
isolation  of  all  persons  ill  with  yellow 
fever  until  they  are  no  longer  infectious, 
(b)  The  medical  officer  will  inform  the 
quarantine  office  of  the  Government  of 
Panama  of  the  arrival  of  any  person 
from  an  infected  area  or  plaiming  to 
disembark  from  an  infected  or  suspected 
vessel  who  does  not  produce  a  valid 
certificate  of  vaccination  against  yellow 
fever. 


Sanitary  Inspection:  Rodent  And  Vennin 
Control 


§  6 1 .241    General  provisions. 

(a)  Vessels  entering  Panama  Canal 
waters  are  subject  to  sanitary  inspection 
in  accordance  wiih  §  61.241  through 
61.244  to  ascertain  whether  there  exists 
rodent,  vermin,  or  insect  infestation, 
contaminated  food  or  water,  or  other 
unsanitary  conditions  requiring 
measures  for  the  prevention  of  the 

'introduction,  transmission,  or  spread  of 
communicable  disease. 

(b)  The  Chief,  Occupational  Health 
Division  of  the  Panama  Canal 
Commission  may  require  such  measures 
with  respect  to  such  vessels  as  are 
deemed  necessary  to: 

(1)  Carry  out  the  Commission's 
responsibilities  as  set  forth  in  the 
Panama  Canal  Treaty  of  1977  in  regards 
to  preserving  the  health  of  the 
employees  of  the  Commission  and  the 
sanitation  of  Panama  Canal  areas  and 
waters; 

(2)  Comply  with  the  recommendations 
of  the  World  Health  Organization; 

(3)  Effect  those  measures  deemed 
necessary  by  the  Government  of 
Panama; 

(4)  Prevent  the  entrance  into  Panama 
or  the  international  spread  of  other 
communicable  diseases  designated  as  a 
serious  threat. 

§61.242    Disinsecting  and  disinfection; 
vessels  and  persons. 

Except  as  otherwise  provided  in  this 
subpart — 

(a)  Vessels  may  be  disinfected  on 
arrival  if  the  medical  officer  considers 
disinfestation  necessary  to  prevent  the 
spread  of  infection  or  for  the  destruction 
of  insects  and  verBiin  capable  of 
transmitting  communicable  disease. 

(b)  The  person,  effects  and  baggage  of 
any  vermin-infested  person  arriving 
aboard  a  vessel  shall  be  disinsected 
and.  if  necessary,  in  the  fadgment  of  the 
medical  officer,  disinfected. 

§61.243    Deratting  certificates;  derattlna 
exemption  certificates. 

(a)  If  a  valid  Deratting  Certificate  or 
Deratting  Exemption  Certificate  is  not 
produced  with  respect  to  any  arriving 
vessel — 

(1)  If  the  vessel  will  only  transit  the 
Panama  Canal  and  the  medical  officer  is 
satisfied  that  the  vessel  is  free  of 
rodents  or  is  kept  in  sudk  a  condition 
that  the  number  of  rodents  on  board  is 
neghgible,  the  medical  officer  may  clear 
it  for  transit.  If  it  is  determined  that  a 
deratting  certificate  shall  not  be  issued 
with  respect  to  the  vessel,  the  medical 
officer  shaU  notify  the  Commission's 
Marine  Traffic  Control  Center  and  the 
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Port  Quarantine  Office  of  the 
Government  of  Panama. 

(2)  If  the  vessel  will  stop  in  the  ports 
of  Balboa  or  Cristobal,  the  medical 
officer  will  report  his  findings  and 
recommendations  to  the  Port  Quarantine 
Office  of  the  Government  of  Panama. 

§  61.244    Vessals  In  traffic  between  United 
States  and  Panama. 

Notwithstanding  any  other  provision 
of  this  subpart,  vessels  engaged  in  trade 
between  ports  of  the  United  States  or 
Panama  on  entering  Panama  Canal 
waters  shall  be  subject  to  sanitary 
inspection  and  measures  as  described  in 
§§  61.241  through  61.243,  when  arriving 
from  a  port  infected  or  suspected  of 
being  infected  with  a  quarantinable 
disease  or  when  illness  on  board 
indicates  unsatisfactory  sanitary 
conditions. 

Pratique:  Vessels 

§  61.261    General  requirement*. 

Vessels  subject  to  communicable 
disease  surveillance  inspections  under 
the  provisions  of  §  61.171  may  not  enter 
Panama  Canal  waters  unless  a 
certificate  of  free  pratique  or  provisional 
pratique  has  been  granted  to  the  master. 
When  it  is  not  feasible  to  comply  with 
the  requirements  for  free  or  provisional 
pratique,  the  vessel  is  at  liberty  to  return 
to  sea: 

§  61.262    Free  pratique. 

The  granting  of  free  pratique  signifies 
that  the  vessel.and  its  master  may  enter 
Panama  Canal  waters. 

§  61.263    Provisional  pratique. 

(a)  Provisional  pratique  signifies  that 
the  vessel  may  proceed,  but  that 
additional  measures  regarding  the 
sanitary  condition  of  the  vessel,  as 
specified,  must  be  taken  in  connection 
with  entering  or  proceeding  through  the 
Canal.  Free  pratique  shall  be  issued 
after  the  additional  measures  have  been 
completed. 

(b)  The  medical  officer  may  notify  the 
next  port  of  such  additional  measures  as 
may  be  indicated  for  a  particular  vessel 
to  proceed  there.  The  medical  officer  in 
charge  may  contract  the  quarantine 
stations  at  the  next  port  of  call  regarding 
additional  measures  indicated. 

§  6 1 .264    Radio  Pratique. 

The  medical  officer  in  charge  may 
grant  pratique  to  a  vessels  upon  the 
basis  of  information  regarding  the 
vessel,  its  cargo  and  persons  aboard, 
received  prior  to  arrival  of  the  vessel, 
when  in  his  judgment,  and  in 
accordance  with  general  standands  set 
by  the  Chief,  Occupational  Health 
Division  of  the  Commission  and  the 


Ministry  of  Health  of  the  Government  of 
Panama,  the  entry  of  the  vessel  will  not 
result  in  the  introduction,  transmission 
or  spread  of  communicable  diseases. 

Importation  of  Dogs  and  Cats 

§  61.281    Q«jarantine  of  dogs  and  cats. 

The  owner  or  person  in  charge  of  any 
dog  or  cat  entering  the  Panama  Canal 
area  from  outside  the  Republic  of 
Panama  shall  make  arrangements  with 
the  appropriate  veterinary  authorities 
for  entry  of  the  animal. 

Dated:  May  6, 1986. 
DJ>.  McAuUffe. 

Administrator.  Panama  Canal  Commission. 
[FR  Doc  8&-13130  Filed  6-11-66;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  10 

Rnal  Action  on  Express  Mail 
International  Service  to  Guyatui. 
Nigeria  and  Oman 

AOEtiCY:  Postal  Service. 

action:  Final  action  on  Express  Mail 
International  Service  to  Guyana,  Nigeria 
and  Oman.     

summary:  Pursuant  to  agreements  with 
the  postal  administrations  of  Guyana, 
Nigeria  and  Oman,  the  Postal  Service 
intends  to  begin  Express  Mail 
International  Service  with  these 
countries  at  postage  rates  indicated  in 
the  tables  below.  Service  is  scheduled  to 
begin  on  July  12, 1986. 

EFFECTIVE  DATE:  July  12, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leon  W.  Perlinn,  [202)  268-2673. 

SUPPLEMENTARY  INFORMATION:  By  a 

notice  published  in  the  Federal  Register 
on  May  8, 1986  (51  FR  17073],  the  Postal 
Service  announced  that  it  was  proposing 
to  begin  Express  Mail  International 
Service  to  Guyana,  Nigeria  and  Oman. 
Comments  were  invited  on  published 
rate  tables,  which  are  proposed 
amendments  to  the  International  Mail 
Manual  (incorporated  by  reference  in 
the  Code  of  Federal  Regulations,  39  CFR 
10.1),  and  which  are  to  become  effective 
on  the  date  service  begins. 

No  comments  were  received. 
Accordingly,  the  Postal  Service  states 
that  it  intends  to  begin  Express  Mail 
International  Service  with  these 
countries  on  July  12, 1986  at  the  rates 
indicated  in  the  tables  below. 

Lists  of  Subjects  in  39  CFR  Fart  10 

Postal  Service,  Foreign  relations. 


PART  10— {AMENDED] 

The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5521aj,  39  U.S.C.  401. 
404.  407.  408. 

Guyana.— Express  Mail  International 
Service 


CuUom  dMign«)  tMvto*  •  * 

On  dwnwid  Mnm  * 

Up  to  wd  mdmang 

Up  to  and  indiidkig 

Poundi 

RM 

Pouidi 

Rato 

S31.00 
94J0 
38.80 
42.40 
48J0 
SO.00 
53.80 
57.80 
81.40 
66.20 
68.00 

7ieo 

78.80 
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A  transmittal  letter  making  these 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  in  the 
Federal  Register  as  provided  in  39  CFR 
10.3  and  will  be  transmitted  to 
subscribers  automatically. 
Harold  ].  Hughes, 
Deputy  General  Counsel. 
[FR  Doc  86-13285  Filed  6-11-88;  6:45  am) 
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Federal   Registar 
Vol.  51.  No.  113 


Thursday.  June  12.  1986 


Tt)js  section  of  the  FEDERAL  REGISTER 
cootains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  tt>e  rule 
making  prior  to  the  adoption  of  ttie  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  870  and  873 

Federal  Employees'  Group  Life 
Insurance  Program 

aqency:  Office  of  Personnel 

Management. 

action:  Proposed  regulations. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  amend 
its  Federal  Employees'  Group  Life 
Insurance  (FEGU)  regulations  to  make 
the  FEGLI  Program  more  responsive  to 
the  needs  of  employees  and  annuitants. 
DATE:  Comments  must  be  received  on  or 
before  August  11, 1986. 
ADDRESS:  Send  comments  to  Reginald 
M.  Jones,  Jr.,  Assistant  Director  for  Pay 
and  Benefits  Policy,  Compensation 
Group,'Office  of  Personnel  Management, 
P.O.  Box  57.  Washington.  DC  20044,  or 
deliver  to  OPM.  Room  4351. 1900  E 
Street  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Agatha  Gray,  (202)  632-0003. 
SUPPLEMENTARY  INFORMATION:  OPM 

proposes  to  make  the  following  changes 
in  Parts  870  and  873: 

a.  Paragraph  870.901(f)  would  be 
revised  to  eliminate  the  provision 
whereby  a  designation  of  beneficiary 
automatically  cancels  on  the  day  the 
employee  transfers  (except  by  mass 
transfer)  to  another  agency. 
Consequently,  a  designation  of 
beneficiary  for  life  insurance  purposes 
will  become  invalid  or  cancelled  only 
upon  cancellation  by  the  designator.  The 
present  cancellation  provision  was 
initially  adopted  many  years  ago  when 
the  legislative  and  judicial  branches  and 
some  agencies  in  the  executive  branch 
did  not  use  the  Official  Personnel  Folder 
(OPF)  for  personnel  record  keeping. 
Upon  transfer  of  an  employee  from  an 
agency  that  used  the  OPF  to  an  agency 
that  did  not  (or  vice  versa),  there  was  no 
way  for  the  gaining  agency  to  know 


whether  the  employee  had  a  designation 
of  beneficiary  on  file.  Since  the  record 
keeping  problem  has  been  rectified  by 
the  adoption  of  the  OPF  system  by 
virtually  all  Federal  agencies  and  the 
issuance  of  administrative  guidance,  the 
automatic  cancellation  provision  is 
obsolete  and  could  obstruct  the 
intentions  of  the  designator.  This  is 
especially  true  because  employees 
generally  are  unaware  of  the  provision, 
and  upon  transferring  may  fail  to  file  a 
new  designation,  thus  increasing  the 
possibility  that  a  large  amount  of  money 
may  be  paid  contrary  to  the  individual's 
expressed  wishes.  That  is,  if  a 
transferring  employee  dies  before 
completing  a  new  designation,  death 
benefits  would  be  paid  to  the  family 
members  in  accord  with  the  order  of 
precedence  and  not  in  accord  with  any 
designation  filed  before  transferring. 
Removal  of  the  obsolete  regulation 
would  preserve  the  validity  of 
designations  filed  by  employees  until 
cancelled  by  subsequent  designations. 

b.  Paragraph  873.204(b)  would  be 
revised  to  permit  a  cancellation  of 
family  optional  insurance  to  become 
effective,  upon  the  request  of  the 
employee  and  upon  provision  of  proof 
satisfactory  to  the  employing  office  that 
there  was  no  longer  any  family  member 
eligible  for  coverage,  at  the  end  of  the 
pay  period  in  which  there  ceased  to  be 
eligible  family  members.  Presently,  upon 
a  death,  termination  of  marriage  or 
when  children  reach  age  22  or  marry,  the 
deduction  for  optional  family  coverage 
continues  and  the  cancellation  does  not 
become  effective  until  the  end  of  the  pay 
period  in  which  the  declination  or 
waiver  is  properly  filed.  This  is  true 
even  though  no  benefits  would  have 
been  paid  had  the  ineligible  family 
memWr  died  in  the  interim. 

It  is  very  common  for  an  individual, 
upon  experiencing  the  death  of  a  family 
member  or  obtaining  a  divorce,  to 
neglect  to  cancel  family  coverage  in  a 
timely  manner.  Also,  employees  often 
forget  to  cancel  family  coverage  when 
the  youngest  child  reaches  age  22  or 
marries.  A  regulatory  provision  that 
ignores  the  trauma  associated  with  the 
death  of  a  family  member  or  the 
termination  of  a  marriage  by  requiring 
employees  to  file  a  timely  cancellation 
of  coverage  increases  the  emotional 
anguish  yet  serves  no  useful 
administrative  purpose.  Moreover,  to 


deny  individuals  a  refund  of  premiums 
for  life  insurance  coverage  for  which  no 
benefit  is  payable  is  illogical.  The 
proposed  regulation  to  make  the 
effective  date  of  such  cancellations 
retroactive  and  refunding  any  premiums 
withheld  beyond  the  cancellation  date 
would  remove  the  present  inequity.  • 

E.0. 12291,  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees  and  annuitants. 

List  of  Subjects 

5  CFR  Part  870 

Administrative  practice  and 
procedure.  Government  employees.  Life    • 
insurance.  Retirement.         , 

5  CFR  Part  873 

Administrative  practice  and 
procedure.  Government  employees.  Life 
insurance.  Retirement. 
U.S.  Office  of  Personnel  Management. 
Constance  Homer, 
Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  Parts  870  and  873  as  follows: 

PART  870-BASIC  LIFE  INSURANCE 

1.  The  authority  citation  for  Part  870 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8716.  unless  otherwise 
noted. 

2.  In  §  870.901.  paragraph  (f)  is  revised 
to  read  as  follows: 

§  870.901    Designation  of  beneficiary. 
•        »        ♦        •        * 

(f)  A  designation  of  beneficiary  is 
automatically  canceled  31  days  after  the 
employee  stops  being  insured. 


PART  873— FAMILY  OPTIONAL  UFE 
INSURANCE 

3.  The  authority  citation  for  Part  873 
continues  to  read  as  follows: 


Autliorily:  5  U.S.C.  8716.  unless  otherwise 
noted. 

4.  In  S  873.204.  paragraph  (b)  is 
revised  to  read  as  follows: 

§873.204    Declination. 
*    '    •         *         *         • 

(b)  A  cancellation  of  family  optional 
insurance  becomes  effective  and  family 
optional  insurance  stops  at  the  end  of 
the  pay  period  in  which  the  declination 
or  waiver  is  properly  filed,  except  that 
at  the  request  of  the  employee  or 
annuitant  and  upon  proof  satisfactory  to 
the  employing  office  that  there  was  no 
family  member  eligible  for  coverage,  the 
cancellation  may  be  made  effective  at 
the  end  of  the  pay  period  in  which  there 
were  no  eligible  family  members. 
«        •        *        *        • 

(PR  Doc.  86-13313  Filed  6-11-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Ch.  I 

[Summary  Notice  No.  PR-86-7] 

Summary  of  Rulemaking  Petitions 
Received  and  Dispositions  of 
Petitions  Denied  or  Withdrawn; 
Correction 

(Summary  Notice  No.  PR-86-71 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  petitions  for 
rulemaking  and  of  dispositions  of 
petitions  denied  or  withdrawn; 
Correction. 

SUMMARY:  The  issue  of  the  Federal 
Register  on  May  21, 1986,  in  FR  DOC. 
(18599)  86-11362,  on  page  18600  Docket 
No.  24824,  Air  Transport  Association, 
under  the  heading  "Description  of  the 
petition"  revise  the  remainder  of  the 
sentence  beginning  with  "Must  Be 
Scheduled  To  Begin"  to  read  as  follows: 
"Must  be  Scheduled  to  Begin  no  later 
than  24  hours  after  the  commencement 
of  the  reduced  rest  period  but  must 
begin  no  later  than  28  hours  after  the 
commencement  of  the  reduced  rest 
period." 

Issued  in  Washington.  DC.  on  June  6. 19te. 
Donald  P.  Byrne. 

Acting  Assistant  Chief  Counsel.  Regulations 
and  Enforcement  Division. 
[FR  Doc.  86-13224  Filed  6-11-86:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 
[Doclcet  No.  6046S-6069] 

National  Marine  Sanctuary  Program 
Regulations 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM1. 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 

ACTION:  Proposed  rule^ ^^^__ 

summary:  These  proposed  regulations 
are  designed  to  implement  the 
provisions  of  the  Marine  Sanctuaries 
Amendments  of  1984,  Title  I  of  Pub.  L 
98-498  (16  U.S.C.  1431  et  seq.)  (the  Act 
or  the  Amendments).  While  the 
Amendments  build  upon  the  foundation 
established  in  the  existing  Marine 
Sanctuary  Program  regulations  (48  FR 
24296  (1983)),  revisions  are  necessary  to 
reflect  procedural  and  some  policy 
changes  of  the  Amendments. 
dates:  Comments  will  be  accepted  until 
August  11, 1986.  After  the  close  of  the 
comment  period,  and  review  of 
comments  received,  final  regulations 
will  be  published  in  the  Federal 
Register. 

address:  Send  comments  to  Dr.  Nancy 
Foster.  Chief.  Sanctuary  Programs 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 
3300  Whitehaven  Street,  NW.. 
Washington,  DC  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Nancy  Foster  at  (202)  673-5122. 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  notice  of  proposed  rulemaking  is 
issued  under  the  authority  of  Title  III  of 
the  Marine  Protection,  Research  and 
Sanctuaries  Act,  as  amended  in  1984, 16 
U.S.C.  1431  et  seq. 

II.  General  Background 
On  October  19, 1984.  President 

Reagan  approved  Pub.  L.  No.  98-498; 
Title  I.  referred  to  as  the  Marine 
Sanctuaries  Amendments  of  1984  (the 
Act  or  the  Amendments),  which 
authorizes  appropriations  through  FY 
1988  for.  and  makes  revisions  to.  Title  III 
of  the  Marine  Protection.  Research  and 
Sanctuaries  Act,  16  U.S.C.  1431  et  seq. 
The  National  Marine  Sanctuary  Program 
is  administered  by  the  Sanctuary 
Programs  Division.  National  Oceanic 
and  Atmospheric  Administration. 
Department  of  Commerce.  The 


Amendments  set  out  the  purposes  and 
policies  of  the  National  Marine 
Sanctuary  Program,  establish  specific 
criteria  and  procedures  for  designating 
and  implementing  National  Marine 
Sanctuaries,  and  provide  for  greater 
participation  by  the  Congress,  the 
Regional  Fishery  Management  Councils 
(established  by  the  Magnuson  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  et  seq.].  and  other  affected 
agencies  or  persons.  The  designation 
standards  set  forth  in  the  Amendments 
basically  track  the  site  identification 
and  selection  standards  and  active 
candidate  criteria  NOAA  currently  uses 
to  identify  potential  Marine  Sanctuaries 
and  evaluate  sites  for  designation.  Thus, 
the  Amendments  modify  the  existing 
regulations  in  relatively  minor  ways. 
These  modifications,  and  how  they  are 
reflected  in  the  proposed  regulations, 
are  briefly  discussed  below. 

A.  Findings.  Purposes,  and  Policies 

The  amendments  add  findings  which 
recognize  that  certain  areas  of  the 
marine  environment  possess 
"conservation,  recreational,  ecological, 
historical,  research,  educational  or 
esthetic  qualities  which  give  them 
special  national  significance"(sec. 
301(a)).  This  differs  from  the  original  Act 
which  provided,  in  section  302(a),  that 
National  Marine  Sanctuaries  should  be 
designated  only  for  their  "conservation, 
recreational,  ecological,  or  esthetic 
qualities"  (16  U.S.C.  1432(a)(1983)).  To 
reflect  the  addition  of  historical 
qualities,  NOAA's  working  list  of 
potential  sites  is  being  amended  (See 
III.A  of  the  Preamble  and  Subpart  B  of 
the  regulations).  Consistent  with  the 
Amendment's  Purposes  and  Policies,  the 
National  Marine  Sanctuary  Program 
provides  for  comprehensive 
management  and  conservation;  the 
support  and  coordination  of  scientific 
research  involving  the  resources  of 
marine  sanctuaries:  stresses  efforts  to 
enhance  public  awareness, 
understanding,  appreciation,  and  wise 
use  of  the  marine  environment;  and 
encourages  public  and  private  uses  of 
such  resources  consistent  with  the 
Program's  primary  objective  to  protect 
them  (sec.  301(b)(3)-{5)).  These  policies 
are  reflected  in  the  Program's  mission 
and  goals  at  S  922.1. 


B.  Designation  Standards 

The  Secretary  of  Commerce  may 
designate  a  discrete  area  of  the  "Marine 
Environment"  as  a  National  Marine 
Sanctuary,  if  he  finds  that: 

(a)  The  area  is  of  special  national 
significance  due  to  its  resources  or 
human-use  values: 
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(b)  Existing  state  and  federal 
authorities  are  inadequate  to  ensure 
coordinated  and  comprehensive 
management  of  the  area,  including 
resource  protection,  scientiric  research 
and  public  education: 

(c)  Designation  of  the  area  as  a 
National  Marine  Sanctuary  will 
facilitate  the  objectives  in  subparagraph 
(b):  and 

(d)  The  area  is  of  a  size  and  nature 
that  will  permit  comprehensive  and 
coordinated  conservation  and 
management. 

(Sec  303(a)). 

These  Endings  are  reflected  in  the 
proposed  regulations  at  §  922.33(a). 

C.  Consultation 

In  making  the  above  findings,  the 
Secretary  must  consult  with  the  House 
Committee  on  Merchant  Marine  and 
Fisheries;  the  Senate  Committee  on 
Commerce,  Science,  and  Transportation; 
the  Secretaries  of  State,  Defense, 
Transportation,  and  the  Interior,  the 
Administrator  of  the  Environmental 
Protection  Agency,  and  the  heads  of 
other  interested  Federal  agerrcies;  the 
responsible  officials  or  relevant  heads  of 
the  appropriate  state  or  local 
government  entities,  including  the 
coastal  zone  management  agencies,  that 
will  or  are  likely  to  be  affected  by  the 
establishment  of  the  area  as  a  National 
Marine  Sanctuary;  the  appropriate 
officials  of  any  Regional  Fishery 
Management  Councils  established  by 
section  302  of  the  Magnuson  Act  (16 
U.S.C.  1852)  that  may  be  affected  by  a 
proposed  designation:  and  other 
interested  persons.  The  consultation 
process  for  a  potential  designation  is 
discussed  in  the  proposed  regulations  at 
§  922.31. 

Further,  the  Secretary  of  Commerce 
must  prepare,  as  part  of  an 
environmental  impact  statement,  a 
resource  assessment  report  regarding 
the  commercial  and  recreational  uses  in 
the  area  proposed  for  designation.  The 
Secretary  must  consult  with  the 
Secretary  of  the  Interior  with  respect  to 
any  uses  in  the  area  subject  to  the 
primary  jurisdiction  of  the  Department 
of  the  Interior  (See  sec.  303(b)  (2)  ft  (3)). 
The  preparation  of  the  resource 
assessment  report  is  described  in  the 
regulations  at  i  922.31(f). 

D.  Fishery  Regulations 

Where  fishery  regulations  are 
necessary,  the  Secretary  must  provide 
the  appropriate  Regional  Fishery 
Management  Council  the  opportunity  to 
recommend  draft  sanctuary  fishery 
regulations.  Fishery  regulations  are 
discussed  at  §  922.31(d}.  The  comment 


to  this  section  of  the  regulations  notes 
that  President  Reagan,  in  signing  the 
Amendments,  specified  that  the 
Councils  will  only  make 
recommendations  regarding  the 
proposed  regulations.  The  President 
states  that  the  Secretary  of  Commerce, 
not  the  Councils,  must  make  the  final 
decision  on  regulatory  actions  (20 
Weekly  Comp.  Pres.  Doc.  1578  (October 
19, 1984)). 

E.  Effectiveness  of  Designation 

A  proposed  designation  of  a  National 
Marine  Sanctuary  will  become  effective 
after  the  close  of  a  review  period  of 
forty-five  (45)  days  of  continuous 
session  of  Congress,  commencing  with 
the  publication  of  a  notice  of  the 
designation  and  final  implementing 
regulations  in  the  Federal  Register. 
unless: 

(1)  The  designation  or  any  of  its  terms 
is  disapproved  by  enactment  of  a  joint 
resolution  of  disapproval  by  Congress 
(sec.  304(b)(1)(A);  or 

(2)  In  the  case  of  a  proposed 
sanctuary  located  partially  or  entirely 
within  state  boundaries,  the  Governor  of 
the  affected  state  objects  to  the 
designation  or  any  of  its  terms  (sec. 
304(b)(1)(B)). 

The  regulations  address  the  taking  effect 
of  designation  at  §  922.33(c). 

F.  Valid  Rights 

Leases,  permits,  and  rights  of 
subsistence  use  or  access  either  in 
existence  on  October  19, 1984  (the  date 
of  enactment  of  Pub.  L  No.  98-498)  for 
then  existing  National  Marine 
Sanctuaries,  or  in  existence  on  the  date 
new  national  marine  sanctuaries  are 
designated  pursuant  to  the 
Amendments,  may  not  be  terminated  by 
the  Secretary,  although  such  leases, 
permits  or  rights  are  subject  to 
regulation  by  the  Secretary  "consistent 
with  the  purposes  for  which  the 
sanctuary  is  designated"  (sec.  304(c)). 
The  regulations  address  this  provision  at 
S  922.1(g).  The  comment  to  that  section 
notes  that  there  were  six  (6)  National 
Marine  Sanctuaries  in  existence  on  the 
effective  date  of  the  Amendments:  the 
MONITOR,  Key  Largo.  Channel  Islands. 
Point  Reyes-Farallon  Islands,  Gray's 
Reef,  and  Looe  Key. 

C.  Research  and  Education 

The  Amendments,  at  section  306. 
specify  that  the  Secretary  may  conduct 
research  and  education  programs  to 
carry  out  the  purposes  of  the  Act.  The 
regulations  specifically  discuss  research 
and  education  at  S  922.33(e). 


III.  Sanctuary  Designation  Process 

The  revisions  contained  in  the 
Amendments,  discussed  above,  make 
several  modifications  to  the  sanctuary 
designation  process  provided  in  the 
existing  Program  regulations.  This 
section  describes  the  revised 
designation  process,  which  is  depicted 
in  Figure  1. 

A.  Site  Evaluation  List 

To  identify  sites  for  future 
consideration  as  national  marine 
sanctuaries.  NOAA  instituted  a  site 
evaluation  process  in  1982;  this  process 
culminated  in  a  list  of  sites,  the  site 
evaluation  list  (SEL).  which  was 
published  in  1983  (48  FR  35568).  As 
established,  the  SEL  consists  of  twenty- 
nine  (29)  natural  resource  sites.  The  SEL 
serves  NOAA's  working  list  for  future 
marine  sanctuary  sites,  and  is  discussed 
in  subpart  B  of  the  regulations.  The 
qualities  expressed  in  the  original  Act 
were  used  in  establishing  the  SEL;  thus, 
the  SEL  was  focused  on  sites  of 
conservation,  recreational,  ecological,  or 
esthetic  qualities. 

While  the  Amendments  add  historicaL 
research,  and  educational  qualities,  sites 
possessing  research  and  educational 
qualities  were  solicited  and  considered 
in  the  original  SEL  process.  Research 
and  educational  qualities  are  inherent  in 
sites  possessing  significant 
conservation,  recreational,  ecological, 
and  esthetic  values;  consequently,  sites 
possessing  research  and  educational 
qualities  of  special  national  significance 
are  included  on  the  current  SEL  Sites  of 
nationally  significant  historical  quaUly 
were  not,  however,  considered  in  the 
SEL  process;  the  evaluation  teams  did 
not  include  maritime  archeologists  or 
historians  or  any  person  schooled  in 
submerged  cultural  resources.  There  are 
no  historical  sites  on  the  SEL.  Thus,  the 
SEL  will  be  amended  to  include  discrete 
marine  areas  possessing  nationally 
significant  historical  qualities  for 
possible  conservation  and  management 
as  provided  by  the  Act  (See  S  922.21  of 
the  proposed  regulations). 

B.  Designation  of  National  Marine 
Sanctuaries 

Selection  of  a  site  from  the  SEL  as  an 
active  candidate  represents  the  second 
phase  in  evaluating  a  site  for  potential 
designation;  it  begins  the  environmental 
impact  statement  process.  Notice  of 
selection  as  an  active  candidate  and 
intent  to  prepare  a  draft  environmental 
impact  statement  is  placed  in  the 
Federal  Register.  At  any  time  a  site  can 
be  dropped  from  consideration  if  it  is 
determined  that  a  site  does  not  meet  the 


standards  and  criteria  as  set  forth  in  the 
Act. 

After  selection  as  an  active  candidate, 
a  draft  management  plan  (including 
necessary  regulations)  is  prepared  along 
with  a  draft  environmental  impact 
statement  (DEIS).  The  DEIS  evaluates 
the  impacts  of  sanctuary  designation 
and  management  plan  implementation. 
During  the  preparation  of  the  DEIS,  a 
resource  assessment  report  will  be 
prepared  documenting  present  and 
potential  uses  of  the  area,  including 
commercial  and  recreational  fishing, 
research  and  education,  minerals  and 
energy  development,  subsistence  uses, 
and  other  commercial  or  recreational 
uses.  In  consultation  with  the  Secretary 
of  the  Interior,  a  resource  assessment 
section  should  be  prepared  regarding 
any  commercial  or  recreational  resource 
uses  in  the  area  under  consideration 


that  are  subject  to  the  primary 
jurisdiction  of  the  Department  of  the 
Interior  (sec.  303(b)(3)).  After  the  DEIS 
and  draft  plan  are  published,  a  notice  of 
proposed  designation  is  published  in  the 
Federal  Register  and  media  serving 
communities  which  maybe  affected  by 
the  designation.  On  the  same  day  that 
the  Federal  Register  notice  is  issued,  a 
detailed  Congressional  prospectus 
(which  includes  the  draft  EIS  and  the 
draft  plan),  as  discussed  in  S  922.32(a), 
is  sent  to  the  House  Merchant  Marine 
and  Fisheries  Committee  and  the  Senate 
Commerce,  Science,  and  Transportation 
Committee  for  review  for  a  forty-five 
(45)  day  period  of  continuous  session. 
After  preparation  of  a  final  EIS  and 
final  management  plan,  including 
proposed  final  regulations,  the  Secretary 
of  Commerce  must  determine  whether  to 
designate  the  area  as  a  National  Marine 

Figure  l.— Sanctuary  Designation  Process 


Sanctuary.  Section  922.33(a)  of  the 
regulations  sets  forth  the  factors  to 
consider  in  making  this  determination. 
Notice  of  designation  is  published  in  the 
Federal  Register.  The  designation 
becomes  effective  after  the  close  of  a 
second  Congressional  review  period 
(and  Governor's  review  for  sites 
including  state  waters)  of  forty-five  (45) 
days  of  continuous  session  of  Congress, 
dating  from  the  Federal  Register  notice 
of  designation  (See  §  922.33(c)).  If  the 
terms  of  the  designation  are  found 
acceptable  by  Congress  and 
Govemor(8),  for  sites  including  any  state 
waters,  the  Secretary  will  implement  the 
management  plan,  including  carrying  out 
surveillance  and  enforcement  activities, 
and  conducting  such  research  and 
education  programs  as  necessary  and 
reasonable  to  carry  out  the  purposes 
and  pohcies  of  the  Act. 


Process  stage  site  evaiiati6n  list  (SEL)  established 


Proposed  Oesignation/Setection  as  Active  CandKlate  (Starts 
NEPA  Process) 


Action  final  SEL 


Designation.. 


NOAA  selects  site  (rom  SEL  as  "Active  Candidate";  notice  o« 
intent  to  prepare  OEIS 

Consuttations  with  Congress;  affected  Regional  Rsfiery  Man- 
agement Councils,  states.  Federal  agencies,  and  other  inter- 
ested persora 

Preparation  ol  DEIS.  Draft  Management  Plan.  Proposed  Rego- 
latxxw 

Prospectus  to  Congress  (including  Oatt  EIS  and  Oralt  Man- 
agement Plan,  proposed  regulations)  for  review  under  Sec. 
304(a)  of  the  Act. 


Public  Hewing - 

Prepare  Fmal  EIS  and  Rnal  Management  Plan _ -.. 

Recommendation  to  Secretary  lor  designation - 

H  site  meets  cntena.  Secretary  then  designates  marina  sanctu- 


Afler  45-day  period  for  Congressional  and  Gubernatorial 
Review  under  Sec  304(bl  of  the  Act  Designation  and  final 
regulations  become  effective 

Implementation  ol  Management  Plan 


Notice  FeocRAi.  Register  nolna 


FR  Notice  Public  Nottca  of  selection. 


FR  Notice  (inckjd«>g  proposed  regulations  and  summary  o« 
Draft  Management  Plan)  puWisned  cooa*rent(y  with  EPA 
notice  of  Draft  EIS  availab*ty  and  iransmoswn  of  Prospec- 
tus to  (kmgrass  Pubhc  Noboe 


Occurs  wUhm   3   years  of   seioction  as   Active  Carwtdate. 
FR  Notice  (Designation,  final  regulations;  ava*ab«y  fo  Fmal 

EIS    and    Final    Management    Plan    Notne    to    Congress 

(304(b)) 


III.  Other  Actions  Associated  with  the 
Notice  of  Proposed  Rulemaking 

(A)  Classification  Under  Executive 
Order  12291 

NOAA  has  concluded  that  these 
regulations  are  not  major  "rules"  within 
section  1(b)  of  Executive  Order  12291 
because  they  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domesUc  or  export  markets. 

These  proposeii  rules  amend  existing 
procedures  by  providing  greater 
selectivity  and  specificity  in  initially 


identifying  and  designating  potential 
National  Marine  Sanctuaries  in 
accordance  with  the  Marine  Sanctuaries 
Amendments  of  1984, 16  U.S.C.  1431- 
1439.  These  rules  establish  a  revised 
process  for  identifying,  designating  and 
managing  National  Marine  Sanctuaries. 
They  will  not  result  in  any  direct 
economic  or  environmental  effects  nor 
will  they  lead  to  any  major  indirect 
economic  or  environmental  impacts. 
They  are  intended  to  reduce  delay  and 
uncertainty  in  the  site  selection  and 
approval  process.  All  subsequent  marine 
^sanctuary  designations  and 
implementing  regulations  including  any 
regulations  recommended  by  the  Fishery 
Management  Councils  will  be  reviewed 
for  compliance  with  Executive  Order 
12291. 

(B)  Regulatory  Flexibility  Act  Analysis 

A  Regulatory  Flexibility  Analysis  is 
not  required  for  this  notice  of  proposed 


rulemaking.  The  regulelions  set  forth 
procedures  for  identifying,  selecting, 
and,  if  designated,  managing  National 
Marine  Sanctuaries.  Because  the  notice 
and  comment  requirements  of  Section 
553  of  Title  5  of  the  U.S.  Code  are  not 
applicable  to  this  proposed  procedural 
rule  (5  U.S.C.  553(b)(A)),  the  Regulatory 
Flexibility  Act  also  does  not  apply  (5 
U.S.C.  603(a)).  All  subsequent  marine 
sanctuary  designations  and 
implementing  regulations  will  be 
reviewed  for  compliance  with  the 
Regulatory  Flexibility  Act. 

(C)  Paper  Work  Reduction  Act  of  1980 
(Pub.  L  96-511) 

These  regulations  will  impose  no 
information  collection  requirements  of 
the  type  covered  by  Pub.  L  96-511. 

(D)  National  Environmental  Policy  Act 

NOAA  has  concluded  that  publication 
of  these  proposed  rules  does  not 
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constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environinent.  Therefore,  an 
environmental  impact  statement  is  not 
required. 

List  of  Subjects  in  15  CFR  Part  922 

Administrative  practice  and 
procedure.  Coastal  zone.  Environmental 
protection.  Marine  resources.  Natural 
resources. 

(Federal  Domettic  Assistance  Catalog 
Numtier  11.429  Marine  Sanctuary  Program) 

Dated:  June  6. 1986. 

Paul  M.  Wolff. 

Assistant  Administrator  for  Ocean  Services 
and  CoastaJ  Zone  Management 

Accordingly,  it  is  proposed  that  15 
CFR  Part  922  be  revised  as  follows: 

PART  922— NATIONAL  MARINE 
SANCTUARY  PROGRAM 

Sut)part  A— General 

922.1  Mission  and  goals. 

922.2  Definitions. 

922.10    Effect  of  national  marine  sanctuary 
designation. 

Subpart  B— Sit*  Evaluation  List  (SEL) 

922.20  Purpose  of  the  Site  Evaluation  List. 

922.21  Site  selection  for  sites  «vith  historical 
quahties  of  special  national  significance. 

922.22  Effect  of  placement  on  the  SEL  or 
selection  as  an  active  candidate. 

922.23  SEL  time  frame  and  consideration  of 
new  sites. 

922.24  Important  new  discoveries  and  new 
information. 

Subpart  C — Designation  of  National  Marine 
Sanctuaries 

922.30  Selection  of  active  candidates. 

922.31  Development  of  designation 
materials. 

922.32  Congressional  findings. 

922.33  Designation  and  implementation. 

Sul>part  D— Enforcement 

922.40    Applicable  procedures. 
Appendix  1 — National  Marine  Sanctuary 

Program  Site  Identification  and  Selection 

Criteria  for  Sites  with  Historical 

Qualities  of  Special  National 

Significance 

Authonty:  Pub.  L  9&-498.  as  amended  (16 
U.S.C.  1431-1439). 

Subpart  A— General 

§  922.1    Mission  and  goals. 

(a)  The  mission  of  the  National 
Marine  Sanctuary  Program  (Program)  is 
to  identify,  designate  and  manage  as 
Naitonal  Marine  Sanctuaries  discrete 
areas  of  the  marine  environment  of 
special  national  significaiice  due  to  their 
conservation,  recreational,  ecologicaL 
historical,  research,  educational,  or 
esthetic  qualities.  Designated 
sanctuaries  should  be  illustrative  of  the 


nation's  marme  areas  and  allow  for 
coordinated  and  comprehensive 
management.  Decisions  to  designate 
areas  as  National  Marine  Sanctuaries 
are  based  on  an  evaluation  of  the  area's 
intrinsic  natural  or  cultural  resource  and 
human-use  vahies;  the  effects  of  present 
and  future  uses  on  these  values  apd  the 
effects  of  designation  on  these  uses;  the 
adequacy  of  existing  state  and  federal 
management  of  the  area;  whether 
designation  will  ensure  comprehensive 
management;  the  area's  size  and 
manageability;  the  fiscal  capability  to 
designate  and  operate  any  given  area; 
and  the  public  benefits  to  be  derived 
from  designation. 

(b)  The  goals  of  the  Program  are  to 
carry  out  tfiis  mission  by  designating 
national  Marine  Sanctuaries  to: 

(1)  Enhance  resource  protection 
through  comprehensive  and  coordinated 
conservation  and  mangement  that 
complements  existing  regulatory 
authorities  and  is  tailored  to  the  specific 
resources; 

(2)  Support  promote  and  coordinate 
scientific  research  on,  and  monitoring  of, 
the  site-specific  marine  resources  to 
improve  management  decisionmaking  in 
national  marine  sanctuaries; 

(3)  Enhance  public  awareness, 
understanding,  and  wise  use  of  the 
marine  environment  through  educational 
and  recreational  programs;  and 

(4)  Facilitate,  to  the  extent  compatible 
with  the  primary  goal  of  resource 
protection,  multiple  use  of  these  marine 
areas. 

(c)  In  meeting  the  Program's  mission 
and  goals,  particular  attention  will  be 
paid  to  the  estabUshment  and 
management  of  sites  for  the  protection 
of  habitat  values,  particularly  for 
economically  important  or  threatened 
species  or  species  assemblages. 

(d)  Consistent  with  the  overall 
mission,  the  Program  will  coordinate  its 
efforts  to  manage  marine  areas  of 
special  national  significance  with  other 
countries  managing  marine  protected 
areas. 

(ej  In  carrying  out  the  mission  of  the 
National  Marine  Sanctuary  Program, 
priority  will  be  given  to  offshore  areas 
where  there  are  no  existing  special  area 
protection  mechanisms. 

(f)  Sanctuary  size,  while  highly 
dependent  on  the  nature  of  the  site's 
resources,  will  be  no  larger  than 
necessary  to  ensure  the  sanctuary's 
effective  management.  Sanctuaries  will 
be  limited  to  relatively  small, 
geographically  discrete  marine  areas. 
NOAA  intends  that  the  maximum  size 
will  not  exceed  that  of  the  largest 
existing  marine  sanctuary,  the  Channel 
Islands  National  Marine  Sanctuary.  The 


Channel  Islands  sanctuary  is  1252 
square  nautical  miles  in  size. 

[Comment  Size  considerations  ar« 
specifically  discussed  in  the  Act.  SecUon 
303(a)(2)(D)  provides  that  the  Secretary,  in 
deciding  whether  to  designate  an  area  as  a 
National  Marine  Sanctuary,  must  find  that 
"the  area  is  of  a  size  and  nature  that  will 
permit  comprehensive  and  coordinated 
conservation  and  management."  In  making 
this  determination,  the  Secretary  must 
consider,  among  other  factors,  the 
manageabihty  of  the  area,  its  size  and  ability 
to  be  identified  as  a  discrete  ecological  unit 
(Sec.  303(b)(1)(F).  The  criteria  for  active 
candidate  selection  explicitly  include  size 
considerations  in  |  922.30(b)(6)). 

(gj  Consistent  v>rith  section  304(c)  of 
the  Act.  leases,  permits,  licenses,  or 
rights  of  subsistence  use  or  access  either 
(i)  in  existence  on  October  19. 1984  (the 
date  of  enactment  of  Pub.  L.  No.  98-498). 
with  respect  to  existing  designated 
National  Marine  Sanctuaries;  or 

(ii)  In  existence  on  the  date  of 
designation  of  any  new  National  Marine 
Sanctuary  designated  after  October  19, 
1984.  may  not  be  terminated  by  the 
Secretary.  The  Secretary  can,  however, 
regulate  such  leases,  permits,  licenses, 
or  rights  consistent  with  the  purposes 
for  which  the  sanctuary  was  designated. 

[Comment:  Senate  Report  No.  280. 98th 
Cong.  1st  Sess.  7  (1983).  provides  that  the 
Secretary  should  "respect  such  leases, 
permits,  licenses,  right  of  subsistence  use.  or 
right  of  access,  in  recognition  of  the  variety  of 
uses  within  marine  areas.  The  Secretary 
should  use  regulatory  approaches  that 
accommodate  these  uses,  consistent  with  the 
purposes  for  which  the  Sanctuary  is 
designated."  With  respect  to  subparagraph  (i) 
above,  at  the  time  of  the  effective  date  of  the 
Amendments  (October  19, 1984)  there  were 
six  (6)  designated  National  Marine 
Sanctuaries:  the  Monitor.  Key  Largo.  Channel 
Islands.  Point  Reyes-Farallon  Island.  Gray's 
Reef,  and  Looe  Key). 

S  922.2    Definitions. 

(a)  "Act"  means  Title  HI  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972,  as  amended,  16  U.S.C.  1431 
etseq. 

(b)  "Active  Candidate"  means  a  site 
selected  by  NOAA  from  the  Site 
Evaluation  List  for  further  consideration 
leading  to  sanctuary  designation. 

(c)  "Historical  resouices"  means  those 
areas  df  the  marine  environment 
possessing  historical,  culturaL 
archaeological,  or  paleontological 
significance  (sec.  303(b)(1)(B)),  including 
sites,  structives.  districts,  and  objects 
significantly  associated  with  or 
representative  of  earlier  people, 
cultures,  and  human  activities  and 
events.  An  alternative  or  substitute  term 
is  cultural  resources. 


(d)  "Marine  environment"  means 
those  areas  of  coastal  and  ocean  waters, 
the  Great  Lakes  and  their  connecting 
waters,  and  submerged  lands  over 
which  the  United  States  exercises 
jurisdiction,  consistent  with 
international  law  [See  16  U.S.C.  1432(3)). 

[Comment:  The  term  "marine  environment" 
is  intended  to  be  consistent  with  the  general 
marine  jurisdiction  of  the  United  States  and 
with  international  law.  It  specifies  that  the 
authority  of  the  Secretary  to  designate 
marine  sanctuaries  and  to  regulate  uses  in 
the  sanctuaries  extends  to  the  outer  limit  of 
the  Fishery  Conservation  Zone  (FCZ)  for  the 
purposes  of  the  water  column,  and  to  200 
miles  or  to  the  outer  limit  of  the  Continental 
Shelf,  whichever  is  further,  for  the  purposes 
of  the  continental  margin  and  seabed.  Thus,  it 
is  a  definition  which  covers  both  water  and 
submerged  land  areas.  First,  the  water  areas 
to  which  the  Act  applies  extend  to  the  outer 
limit  of  the  FCZ,  as  defined  by  section  101  of 
the  Magnuson  Fishery  Conservation  and 
Managment  Act,  16  U.S.C.  1811.  Secondly,  the 
submerged  land  areas  to  which  Title  111 
applies  include  the  lands  beneath  navigable 
waters  described  in  section  2(a)(2)  of  the 
Submerged  Lands  Act  of  1953  (43  U.S.C. 
1301),  the  areas  beneath  the  Great  Lakes  and 
their  connecting  waters,  as  well  as  the  areas 
of  the  U.S.  Outer  Continental  Shelf  that 
extend  beyond  200  miles  [See  H.  Rep.  189, 
98th  Cong.  1st  Sess.  19-20  (1983)). 

(e)  "National  historic  landmark" 
means  a  district  site,  building,  structure 
or  object  designated  under  the  National 
Historic  Landmarks  (NHL)  Program 
consistent  with  36  CFR  Part  65.  The  NHL 
Program  is  administered  by  the 
Department  of  the  Interior. 

(f)  "National  marine  sanctuary" 
means  an  area  of  the  marine 
environment,  as  defined  above  in 
paragraph  (d)  of  this  section,  of  special 
national  significance  due  to  its  natural 
or  cultural  resource  values,  which  is 
designated  to  ensure  its  conservation 
and  management. 

(g)  "Person"  means  any  private 
individual,  partnership,  corporation,  or 
other  entity;  any  officer,  employee, 
agency,  department,  agency  or 
instrumentality  of  the  federal 
government:  or  any  state,  local  or 
regional  unit  of  govemmenL 

(h)  "Regional  fishery  management 
council"  means  any  fishery  council 
established  under  section  302  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.). 

(i)  "Secretary"  means  the  Secretary  of 
the  United  States  Department  of 
Commerce. 

(j)  "Site  Evaluation  List"  (SEL)  means 
a  list  of  selected  natural  and  cultural 
resource  sites  qualifying  for  further 
evaluation  as  National  Marine 
Sanctuaries. 

(k)  "State"  means  each  of  the  several 
states,  the  District  of  Columbia,  the 


Commonwealth  of  Puerto  Rioo.  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  the  Virgin 
Islands.  Guam,  and  any  other 
commonwealth,  territory,  or  possession 
of  the  United  States  (See  16  U.S.C. 
1432(5)). 

(1)  "Subsistence  use"  means  the 
customary  and  traditional  use  by  rural 
residents  of  areas  near  or  in  the  marine 
envircHiment  for  direct  personal  or 
family  consumption  as  food,  shelter, 
fuel,  clothing,  tools  or  transportation;  for 
the  making  and  selliBg  of  handicraft 
articles;  and  for  barter,  if  for  food  or 
nonedible  items  other  than  money  if  the 
exchange  is  of  a  limited  and 
noncommercial  nature. 

§  922.10    Effect  of  national  marine 
sanctuary  designation. 

The  designation  of  a  National  Marine 
Sanctuary,  and  the  regulations 
implementing  it.  are  binding  on  any 
person  subject  to  the  jurisdiction  of  the 
United  States.  Designation  does  not 
constitute  any  claim  to  territorial 
jurisdiction  on  the  part  of  United  States 
for  designated  sites  beyond  the  U.S. 
territorial  sea.  and  the  regulations 
implementing  the  designation  shall  be 
applied  in  accordance  with  generally 
recognized  principles  of  international 
law.  and  in  accordance  with  treaties, 
conventions,  and  other  agreements  to 
which  the  United  States  is  a  party.  No 
regulation  shall  apply  to  a  person  who  is 
not  a  citizen,  national,  or  resident  alien 
of  the  United  States,  unless  in 
accordance  with — 

(a)  Generally  recognized  principles  of 
international  law; 

(b)  An  agreement  between  the  United 
States  and  the  foreign  state  of  which  the 
person  is  a  citizen;  or 

(c)  An  agreement  between  the  United 
States  and  the  flag  state  of  the  foreign 
vessel,  if  the  person  is  a  crewmember  of 
the  vessel. 

Subpart  B— Sit*  Evaluation  Ust  (SEL) 

§  922.20    Purpoae  of  the  Site  Evaluation 
Ust 

(a)  The  fu^t  Site  Evaluation  List  (SEL) 
was  established  in  1983  [See  48  FR 
35568).  The  SEL  consisU  of  twenty-nine 
(29)  highly-qualified  natural  resource 
sites  identified  and  recommended  to 
NOAA  by  regional  resource  evaluation 
teams  in  accordance  with  the  Program's 
mission  and  goals  and  site  identification 
and  selection  criteria. 

(b)  The  SEL  serves  as  NOAA's 
working  Ust  for  future  marine  sanctuary 
sites;  only  sites  on  the  SEL  may  be 
considered  for  subsequent  review  as 
active  candidates  for  designation.  Thus, 
the  SEL  provides  a  pool  from  which 
potential  sanctuaries  are  considered. 


(c)  The  SEL  established  in  1983  was 
based  on  the  then  existing  Act  which 
provided  that  national  marine 
sanctuaries  could  be  designated  for  their 
conservation,  recreational  ecological,  or 
esthetic  values.  The  1984  Amendments 
add  additional  qualities — historical, 
research,  or  education — which  must  also 
be  considered  when  selecting  sanctuary 
sites  (sec.  301(a)(2)).  Areas  of  nationally 
significant  research  and  educational 
qualities  were  considered  as  part  of  the 
original  site  evaluation  process.  These 
quahties  are  inherent  in  sites  possessing 
significant  conservation,  recreational, 
ecological,  or  esthetic  values.  Areas  of 
significant  research  and  educational 
qualities  are  represented  on  the  present 
SEL.  Therefore,  areas  of  significant 
research  and  educational  values  will  not 
be  reconsidered  at  this  time,  except  as 
provided  in  S  922.24.  Sites  possessing 
nationally  significant  historical  or 
cultural  resources  were  not  specifically 
considered  in  the  initial  SEL;  there  are 
no  historical  sites  on  the  SEL.  Because 
the  1984  Amendments  require  the 
consideration  of  marine  areas 
possessing  historic  values  of  special 
national  significance,  the  existing  SEL 
will  be  amended  using  revised 
identification  and  selection  criteria,  as 
discussed  in  §  922.21.  to  evaluate  areas 
of  the  marine  environment  in  light  of 
their  historical  properties.  As  noted  in 
§  922.2(c).  historical  resources  include 
those  of  historical,  cultural, 
archaeological,  or  paleontological 
significance. 

§  922.21  Site  selection  for  sites  with 
historical  quaHttes  of  spscial  national 
significancs. 

(a)  To  identify  areas  of  the  marine 
environment  possessing  historical  and 
cultural  resources  of  special  national 
significance,  the  Sanctuary  Programs 
Division  will  use  the  criteria  found  in 
Appendix  1  which  are  consistent  with 
all  existing  Federal  cultural  resource 
legislation  and  regulations.  The 
Sanctuary  Programs  Division  will  then 
establish  a  Marine  Cultural  Resource 
Evaluation  Team  and  will  direct  and 
coordinate  this  team  of  experts  in 
identifying  sites  of  special  national 
significance.  Each  proposed  historical 
and  cultural  site  will  be  evaluated 
against  the  selection  criteria  and 
guidelines.  The  sites  selected  as  having 
historical  qualities  of  special  national 
significance  shall  also  be  eligible  for 
nomination  as  a  National  Historic 
Landmark.  The  Team  will  submit  a  Ust 
of  sites  having  historical  qualities  of 
special  national  significance  as 
recommendations  to  NOAA  for  review. 
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(b)  After  a  preliminary  analysis  of  the 
historical  sites,  NOAA  will  publish  a 
notice  of  availability  of  the  historical 
sites  proposed  for  listing  of  a 
supplemental  in  the  Federal  Register. 
These  sites  will  be  subject  to  a  thrity- 
day  comment  period.  At  the  conclusion 
of  the  comment  period.  NOAA  will 
publish  the  final  list  of  historical  sites  in 
the  Federal  Register,  based  on  the 
selection  criteria  and  the  public 
comments.  For  each  historical  site 
added  to  the  SEL,  NOAA  will  prepare 
written  documentation  describing  the 
values  qualifying  it  for  the  SEL 

§  922.22    Effect  of  placement  on  the  SEL 
or  selection  as  sn  activa  candidate. 

Placement  of  sites  on  the  SEL  or 
selection  as  an  Active  Candidate  does 
not  subject  such  sites  to  any  regulatory 
controls  under  federal  law.  Such 
regulations  may  only  be  established 
after  designation,  as  provided  under 
§  922.33. 

§  922.23    SEL  time  frame  and 
consideration  of  new  sites. 

(a)  As  sites  are  designated  as  marine 
sanctuaries,  or  rejected  from  further 
consideration,  they  will  be  removed 
from  the  SEL.  Rejected  sites  will  not  be 
replaced  on  the  SEL  Sites  remaining  on 
the  original  SEL  after  December  31, 1988 
(five  (5)  years  from  establishment)  will 
be  reevaluated.  Sites  added  to  the  SEL 
under  the  historical  resource  process 
described  in  §  922.21  will  be  subject  to  a 
separate  five  year  rview  period 
beginning  with  the  date  of  their  addition 
to  the  list. 

(b)  If  after  the  5-year  reevaluation 
(1988  for  sites  on  the  original  SEL),  it  is 
determined  that  additional  sites  are 
necessary,  notice  of  the  initiation  of  a 
new  site  identification  process  will  be 
published  in  the  Federal  Register,  at 
least  twelve  (12)  months  in  advance. 
NOAA  will  reevaluate  the  prior  SEL 
process,  includkig  the  team  appraoch, 
and  determine,  after  pubUc  comment, 
how  best  to  modify  that  process,  if 
necessary. 

§  922^4    Important  n«w  discoveries  and 
new  Information. 

Unless  a  new  identification  process  is 
established  as  provided  in  S  922.23(b), 
the  Secretary  will  consider  future 
recommendations  of  potential  sanctuary 
sites  only  if  such  sites  are  important 
new  discoveries  or  if  substantial  new 
information  previously  unavailable 
establishes  the  national  significance  of  a 
known  site.  The  Secretary  may 
determine,  in  consultation  with  other 
authorities,  and  after  public  review, 
whether  such  sites  meet  the  selection 
criteria.  Qualified  sites  will  be  added  to 


the  Site  Evaluation  List  for  further 
evaluation  as  National  Marine 
Sanctuaries,  consistent  with  the 
procedures  set  forth  in  these  regulations. 

Subpart  C— DesigrMtion  of  National 
Marine  Sanctuaries 

{922.30    Salaction  of  activa  candidates. 

(a)  Only  a  Hmited  number  of  sites  at 
one  time  will  be  selected  from  the  SEL 
as  active  candidates  and  further 
evaluated  for  sanctuary  designation. 

(b)  The  Secretary  will  select  sites  from 
the  SEL  for  Active  Candidate 
consideration  based  on  a  preliminary 
assessment  of  the  designation  standards 
discussed  in  S  922.33(a).  below. 

(c)  Selection  of  a  site  as  an  active 
candidate  begins  the  formal  sanctuary 
designation-evaluation  process.  A  notice 
of  intent  to  prepare  a  draft 
environmental  impact  statement  will  be 
pubUshed  in  the  Federal  Register  and  in 
newspapers  in  the  area(s)  of  local 
concern.  A  brief  written  analysis 
describing  the  site  will  be  provided.  At 
any  time  a  site  can  be  dropped  from 
consideration  if  it  is  determined  that  the 
site  does  not  meet  the  standards  and 
criteria  as  set  forth  in  the  Act. 

S  922.31    Devaiopmant  of  designation 
materials. 

(a)  After  selecting  a  site  as  an  Active 
Candidate,  the  Secretary  shall  prepare  a 
draft  designation  document,  including 
the  terms  of  the  designation,  and  draft 
management  plan  to  implement  the 
designation.  The  draft  designation 
document  shall  be  prepared  in 
consultation  with  the  House  Merchant 
Marine  and  Fisheries  Committee  and  the 
Senate  Commerce,  Science,  and 
Transportation  Committee;  the 
Secretaries  of  State,  Defense, 
Transportation,  and  the  Interior,  the 
Administrator  of  the  Environmental 
Protection  Agency,  and  the  heads  of 
other  interested  federal  agencies;  the 
responsible  officials  or  relevant  agency 
heads  of  the  appropriate  state  or  local 
government  entities,  including  coastal 
zone  management  agencies,  that  will  or 
are  likely  to  be  affected  by  the 
establishment  of  the  area  as  a  national 
marine  sanctuary;  the  appropriate 
ofHcials  of  any  Regional  Fishery 
Management  Council  established  by 
section  302  of  the  Magnuson  Act  (16 
U.S.C.  1852)  which  may  be  affected  by 
the  proposed  designation;  and  other 
interested  persons. 

(b)  The  terms  of  designation  shall 
include  the  georgraphic  area  included 
within  the  sanctuary;  the  characteristics 
of  the  area  that  give  it  conservation, 
recreational,  ecological,  historical, 
research,  educational,  or  esthetic  values; 


and  the  types  of  activities  that  will  be 
subject  to  regulation  in  order  to  protect 
those  characteristics.  The  terms  of  the 
designation  may  be  modified  only  by  the 
same  procedures  through  which  the 
original  designation  was  made.  If 
relations  are  promulgated,  they  shall 
be  consistent  with  and  implement  the 
terms  of  the  designation.  Regulations 
relating  to  activities  under  the 
jurisdiction  of  one  or  more  other  federal 
agencies  will  be  developed  in 
consultation  with  these  agencies.  All 
amendments  to  these  regulations  must 
remain  consistent  with  the  original 
designation. 

(c)  (1)  Management  plans  generally 
shall  include  sections  on:  goals  and 
objectives,  management  rsponsibilities, 
resource  studies  and  research, 
enforcement,  including  surveillance 
activities,  interpretive  and  educational 
programs,  and  regulations  (where 
applicable).  A  draft  environmental 
impact  statement  (DEIS)  will  be 
prepared  on  the  designation  document/ 
managment  plan,  including  draft 
regulations  if  applicable.  The  DEIS  will 
also  include  the  resource  assessment 
report,  discussed  in  subsection  (f), 
below,  and  maps  depicting  the 
boundaries  of  die  proposed  area,  and 
the  existing  and  potential  uses  and 
resources  of  the  area. 

(2)  The  management  plan  and  the 
DEIS  will  be  prepared  as  quickly  as 
possible  allowing  for  maximum  public 
input.  The  time  period  between  Active 
Candidate  selection  and 
recommendation  of  the  site  to  the 
Secretary  for  designation  is  not  to 
exceed  three  (3)  years,  unless  it  is 
determined  that  additional  time  is 
needed  for  public  review. 

(d)  If  regulations  on  fishery  activities 
appear  necessary  to  implement  the 
sanctuary  designation,  the  Secretary 
will  consult  with  the  appropriate 
Regional  Fishery  Management 
Council(s)  in  accordance  with  the 
following: 

(1)  Once  the  Secretary  determines  that 
regulations  for  fishing  may  be  necessary 
within  the  proposed  sanctuary,  the 
Secretary  shall  provide  the  appropriate 
Council  with  the  opportunity  to 
recommend  draft  regulations  to 
implement  the  proposed  designation  for 
specified  fishery  activities  within  the 
sanctuary  and  within  the  U.S.  Fishery 
Conservation  Zone.  The  Secretary 
should  provide  the  Council  with  all 
necessary  materials  and  information 
supporting  the  need  for  regulations; 

(2)  The  Council  shall  have  one 
hundred-twenty  (120)  days  from  the  date 
of  the  Secretary's  request  to  recommend 
draft  fishery  regulations  and  submit 
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these  to  the  Secretary.  In  preparing 
these  recommendations  the  Council 
shall  use  as  guidance,  the  national 
standards  of  section  301(a)  of  the 
Magnuson  Act  (16  U.S.C.  1851)  to  the 
extent  thft  they  are  consistent  and 
compatible  with  the  goals  and 
objectives  of  the  proposed  sanctuary 
designation. 

(3)  Draft  regulations  recommended  by 
the  Council,  or  its  determination  that 
regulations  are  not  necessary,  may  be 
accepted  by  the  Secretary.  When 
making  his/her  determination  whether 
to  accept  the  Council's  recommendation, 
the  Secretary  must  consider  whether  the 
Council's  action  fulfills  the  purposes  and 
policies  of  this  Act  and  the  goals  and 
objectives  of  the  proposed  designation; 

(4)  The  Secretary  shall  develop  fishing 
regulations  necessary  to  implement  the 
Sanctuary  designation,  if  the  Council  (a) 
declines  to  make  a  determination  with 
respect  to  the  need  for  regulations,  (b) 
makes  a  determination  which  is  rejected 
by  the  Secretary,  or  (c)  fails  to  • 
recommend  the  draft  regulations  within 
the  period  specified  in  subparagraph  (2) 
above. 

(5)  Any  amendments  to  the  fishing 
regulations  shall  be  drafted,  approved, 
and  issued  in  the  same  manner  as  the 
original  regulations. 

[Comment:  In  signing  the  Amendments, 
President  Reagan  noted  that  he  had  been 
advised  by  the  |u8tice  Department  that  the 
promulgalion  of  regulations  by  persons,  such 
as  Council  members,  who  are  not  appointed 
by  the  President  would  violate  Article  2. 
Section  2  (the  Appointments  Clause  of  the 
U.S.  Constitution.  In  light  of  this,  the 
President  signed  the  Amendments  with  the 
understanding  that  the  Councils  will  only 
make  recommendations  regarding  proposed 
regulations.  The  Secretary  of  Commerce,  not 
the  Councils,  must  make  the  final  decision  on 
the  development  and  promulgation  of  fishing 
regulations  for  sanctuary  management  (20 
Weekiy  Comp.  Pres.  Doc.  1578  (October  19, 
1984)). 

(e)  Fishery  activities  not  subject  ta 
any  existing  sanctuary  regulation  may 
be  listed  in  the  sanctuary  designation 
document  as  potentially  subject  to 
regulation,  without  following  the 
procedures  specified  in  paragraph  (d) 
of  this  section.  If  a  decisioa  is 
subsequently  made  that  legulations  on 
fishery  activitias  a»  neaessanv,  then  the 
procedwes  specified  in  (d^  nnist  be 
followed.  .     „      ^ 

(fl  As  part  ef  the  DEIS,  the  Secretary 
is  to  devrfop  a  resource  assessment 
report  documenting  present  and 
potential  uses  of  the  area,  incuding 
commercial  and  recreational  fishing. 
research  and  education,  minerals  and 
energy  develpment.  subsistence  uses, 
and  other  commercial  or  recreational 
uses.  In  consultation  with  the  Secretary 
of  the  Interior,  the  Secretary  shall  draft 


a  resource  assessment  section  for  the 
report  concerning  any  commercial  or 
recreational  resource  uses  in  the  area 
that  are  subject  to  the  primary 
jurisdiction  of  the  Department  of  the 
Interior. 

(g)  After  the  DEIS  is  prepared,  the 
Secretary  shall  publish  the  draft 
designation  document  and  a  summary  of 
the  management  plan  including  the 
proposed  regulations,  where  applicable, 
in  the  Federal  Register.  The  Federal 
Register  notice  shall  be  published 
concurrently  with  the  Environmental 
Protection  Agency  (EPA)  Notice  of 
Availability  of  the  DEIS. 

(h)  Notice  of  the  proposal  will  be 
published  in  newspapers  of  general 
circulation  or  electronic  media  in  the 
communities  that  may  be  affected  by  the 
proposal. 

(i)  No  sooner  than  30  days  after 
publication  of  the  notice  under 
paragraph  (g)  of  this  section,  the 
Secretary  shall  hold  at  least  one  public 
hearing  in  the  coastal  area  or  areas 
most  affected  by  the  proposed 
designation  for  the  purpose  of 
receiving  views  of  any  interested 
parties. 


§  922.32    Congressional  findings. 

(a)  On  the  same  day  that  the  Federal 
Register  notice  in  §  922.31(g)  is  issued, 
the  Secretary  shall  submit  to  the  House 
Committee  on  Merchant  Marine  and 
Fisheries  and  the  Senate  Commerce. 
Science,  and  Transportation  Committee 
a  prospectus  on  the  proposal,  consistent 
with  section  304(a)(1)(C)  of  the  Act, 
containing: 

(1)  The  terms  of  the  proposed 
designation  (See  §  fl22.31(b)); 

(2)  The  basis  of  the  Secretarial 
designation  findings  discussed  in 
§  922.33(a); 

(3)  Assessment  of  the  factors  used  for 
Active  Candidate  determination  in 
§  922.38(b); 

(4)  Proposed  mechanisms  to 
coordinate  existing  regulatory  and 
management  authorities  within  the  area; 

■  (5)  The  draft  environmental  impact 
statement  and  the  draft  aunagement 
plan,  including  the  proposed  regulations, 
detailing  the  proposed  goals  and 
objectives,  management  responaihilities. 
resource  studies,  «tecpretive  and 
educational  programs,  and  enforcement, 
including  surveillance  activities  Sar  the 

appg* 

(6)  An  estimate  of  the  annual  cost  of 
the  proposed  designation,  including 
costs  of  personnel,  equipment  and 
facilities,  enforcement,  cesearch.  and 
pvMfK.  education;  and 

(7)  An  evaluation  of  the  advantages  of 
cooperative  state  and  federal 
managment  if  all  or  part  of  a  proposed 
marine  sanctuary  is  within  the  territorial 


limits  of  any  state  or  is  superjacent  to 
the  subsoil  and  seabed  within  the 
seaward  boundary  of  a  state,  as  that 
boundary  is  established  under  the 
Submerged  Lands  Act  (43  U.S.C.  1301  et 
seq.]. 

(b)  After  receiving  the  prospectus 
discussed  in  paragraph  (a)  of  this 
section,  the  House  Committee  on 
Merchant  Marine  and  Fisheries  and  the 
Senate  Commerce.  Science,  and 
Transportation  Committee  may  each 
hold  hearings  on  the  proposed 
designation  and  the  prospectus. 
Consistent  with  section  304(a)(6)  and 
section  304(b)(4)  of  the  Act,  the 
Committees  have  a  forty-five  (45)  day 
period  of  continuous  session  of 
Congress,  beginning  on  the  date  of 
submittal  of  the  prospectus,  to  complete 
their  review. 

(c)  If  eidier  Committee,  within  the 
forty-five  day  period,  issues  a  report 
concerning  the  prospectus,  this  report 
must  be  considered  before  the  Secretary 
may  designate  the  sanctuary. 
§  922.33    Designation  and  implamantatlon. 

(a)  After  the  final  EIS  and  final 
management  plan,  including  fmal 
regulations,  are  prepared,  the  Secretary 
must  evaluate  the  proposal  in  terms  of 
the  sanctuary  designation  standards  in 
order  to  determine  whether  to  designate 
an  area  of  the  marine  envirotunent  as  a 
National  Marine  Sanctuary.  In  a  written 
decision  document,  the  Secretary  must: 

(1)  Determine  that  the  designation 
fulfills  the  purposes  and  policies  of  the 
Act:  and 

(2)  Find  that: 
(i)  The  area  is  of  special  national 

significance  due  to  its  resource  or 
human-use  values; 

(ii)  Existing  state  and  federal 
authorities  are  inadequate  to  ensure 
coordinated  and  comprehensive 
conservation  and  management  of  die 
area,  including  resource  protection, 
scientific  research,  and  public 
education; 

(iii)  Designation  of  the  area  as  a 
national  marine  sanctuary  will  ensure 
comprehensive  conservation  and 
management,  including  resource 
fjTOtection.  scientific  research,  and 
public  education;  and 

(iv)  The  area  is  of  a  sire  and  nature 
that  wiM  permit  comprehensive  and 
coordinated  conservation  aaid 
management. 

(3)  CoBfiidei,  in  maUng  ^e  findings 
in  par^^h  (a)(2)  of  this  sectian. 

(i)  The  aiea's  natural  resource  and 
ecological  qualities,  including  its 
contribution  to  biological  prodectivity, 
maintenance  of  ecosystem  structure. 
maintenance  of  ecologically  or 
commercially  important  or  threatened 
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species  or  species  assemblages,  and  the 
biogeographic  representation  of  the  site; 

(ii)  "Uie  area's  historical,  cultural, 
archaeological,  or  paleontological 
significance; 

(iii)  The  present  and  potential  uses  of 
the  area  that  depend  on  maintenance  of 
the  area's  resources,  including 
commercial  and  recreational  Bshing. 
subsistence  uses,  other  commercial  and 
recreational  activities,  and  research  and 
education; 

(iv)  The  present  and  potential 
activities  that  may  adversely  affect  the 
factors  identiHed  in  subparagraphs  (i), 
(ii)  and  (iii); 

(v)  The  existing  state  and  federal 
regulatory  and  management  authorities 
applicable  to  the  area  and  the  adequacy 
of  those  authorities  to  fulfill  the 
purposes  and  policies  of  the  Act; 

(vi)  The  manageability  of  the  area, 
including  such  factors  as  its  size,  its 
ability  to  be  identified  as  a  discrete 
ecological  unit  with  definable 
boundaries,  its  accessibility,  and  its 
suitability  for  monitoring  and 
enforcement  activities; 

(vii)  The  public  benefits  to  be  derived 
from  sanctuary  status,  with  emphasis  on 
the  benefits  of  long-term  protection  of 
nationally  significant  resources,  vital 
habitats,  and  resources  which  generate 
tourism; 

(viii)  The  negative  impacts  produced 
by  management  restrictions  on  income- 
generating  activities  such  as  living  and 
nonliving  resources  development; 

(ix)  The  socioeconomic  effects  of 
sanctuary  designation;  and 

(x)  The  fiscal  capability  to  designate 
and  operate  any  given  area. 

(b]  In  designating  an  area  as  a 
National  Marine  Sanctuary,  the 
Secretary  shall  publish  notice  of  the 
designation  and  the  implementing 
regulations  in  the  Federal  Register;  this 
notice  shall  also  advise  the  public  of  the 
availability  of  the  financial  management 
plan  and  the  final  EIS. 

(c)  The  designation  and  regulations 
shall  become  final  and  take  effect  after 
the  close  of  a  review  period  of  forty-five 
(45)  days  of  continuous  session  of 
Congress,  computed  in  accordance  with 
section  304(b)(4)  of  the  Act,  beginning 
on  the  date  of  publication  of  the  Federal 
Register  notice  in  subsection  (b)  unless: 

(1)  The  designation  or  any  of  its  terms 
is  disapproved  by  enactment  of  a  joint 
resolution  of  disapproval  consistent 
with  section  304(b)(3)  of  the  Act;  or 

(2)  In  the  case  of  a  national  marine 
sanctuary  that  is  located  partially  or 
entirely  within  the  seaward  boundary  of 
any  state,  the  Governor  affected 
certifies  to  the  Secretary  that  the 
designation  or  any  of  its  terms  is 
unacceptable,  in  which  case  the 


designation  or  the  unacceptable  term 
shall  not  take  effect  in  the  area  of  the 
sanctuary  lying  within  the  seaward 
boundary  of  the  state. 

(d)  If  the  Secretary  determines  that 
the  actions  in  subsection  (c)  affect  the 
sanctuary  designation  in  a  manner  that 
sanctuary  goals  and  objectives  cannot 
be  fulfilled,  the  Secretary  may  withdraw 
the  entire  designation.  If  the  Secretary 
does  not  with(&aw  the  designation,  only 
those  terms  of  the  designation  not 
disapproved  under  paragraph  (c)(1)  or 
not  certified  under  paragraph  {c)(2)  of 
this  section  shall  take  effect. 

(e)  After  sanctuary  designation,  the 
Secretary  shall  implement  the 
management  plan,  and  applicable 
regulations,  including  carrying  out 
surveillance  and  enforcement  activities, 
and  conducting  such  research  and 
education  as  are  necessary  and 
reasonable  to  carry  out  the  purposes 
and  policies  of  the  Act. 

(f)  Consistent  with  the  sanctuary 
management  plan,  after  a  sanctuary  is 
designated,  the  Sanctuary  Programs 
Division  will  develop  and  implement  a 
site-specific  contingency  and 
emergency-response  plan  designed  to 
protect  the  sanctuary  resources.  The 
plan  will  contain  alert  procedures  and 
actions  to  be  taken  in  the  event  of  an 
emergency  (such  as  a  shipwreck  or  an 
oil  spill). 

(g)  After  the  designation  becomes 
effective,  and  where  essential  to  prevent 
immediate,  serious  and  irreversible 
damage  to  the  resources  of  the 
sanctuary,  activities  including  those  not 
Usted  in  the  designation,  may  be 
regulated  within  the  limits  of  the  Act  on 
an  emergency  basis  for  an  interim 
period  not  to  exceed  120  days,  during 
which  time  an  appropriate  amendment 
of  the  terms  of  the  designation  will  be 
sought  by  the  Secretary. 

(h)  Every  five  years,  or  sooner  if 
necessary,  designated  sanctuaries  will 
be, evaluated  as  to  substantive  progress 
toward  implementing  the  management 
plan  and  the  goals  of  the  sanctuary, 
especially  on  the  effectiveness  of  on-the- 
ground  management  techniques.  The 
evaluation  will  be  conducted  by  NOAA 
sanctuary  staff  and  other  professional 
managers  of  marine  protected  areas, 
such  as  those  from  the  National  Park 
Service. 

Subpart  D — Enforcement 

§922.40    Applicabl*  proCMhirt*. 

NOAA  will  apply  to  all  enforcement 
matters  under  the  Act  the  consoHdated 
civil  procedure  regulations,  set  ferth  at 
15  CFR  Part  904,  as  amended  on  April  1, 
1965  (50  FR 12781),  and  the  seizure. 


forfeiture,  and  disposal  procedure 
regulations  set  forth  at  50  CFR  Part  219. 

Appendix  1 — National  Marine  Sanctuary 
Program  Site  Identification  and  Selection 
Criteria  for  Sitefl  With  Historical  Qualities  of 
Special  National  Significance 

Background 

The  Site  Evaluation  Ijst  (SEL)  was 
established  in  1983  [See  48  FR  35568).  As 
established,  the  SEL  consists  of  twenty  nine 
(29)  highly-qualified  natural  resource  sites 
identified  and  recommended  to  NOAA  by 
regional  resource  evaluation  teams  in 
accordance  with  the  Program's  mission  and 
goals  and  then  existent  site  identification  and 
selection  criteria. 

The  SEL  serves  as  NOAA's  working  list  for 
future  marine  sanctuary  sites:  only  sites  on 
the  SEL  may  be  considered  for  subsequent 
review  as  active  candidates  for  designation. 
Thus,  the  SEL  provides  a  pool  from  which 
potential  sanctuaries  are  considered.  After 
the  SEL  only  if  it  is  an  important  new 
discovery  or  if  there  is  substantial 
information  indicating  that  a  known  site 
merits  such  consideration  as  provided  in 
S  922.24  of  the  regulations. 

The  SEL  established  in  1983  was  based  on 
the  then  existing  Act  which  provided  that 
national  marine  sanctuaries  could  be 
designated  for  their  conservation, 
recreational,  ecological,  or  esthetic  values. 
The  1984  Amendments  add  additional 
qualities — historical,  research,  or  education — 
which  must  also  be  considered  when 

•  selecting  sanctuary  sites  (sec.  301(a)(2)). 
Areas  of  nationally  significant  research  and 
educational  qualities  were  considered  as  part 
of  the  original  site  evaluation  process.  Such 
areas  are  represented  on  the  present  SEL 
Areas  of  significant  research  and  educational 
values  will  not  be  reconsidered  at  this  time, 
except  as  provided  in  §  922.24  of  the 
regulations.  Sites  possessing  nationally 
significant  historical  or  cultural  resources 
were  not  specifically  considered  in  the  initial 
SEL;  there  are  no  historical  sites  on  the  SEL. 
Because  the  1984  Amendments  require  the 
consideration  of  marine  areas  possessing 
'historical  values  of  special  national 
significance,  the  existing  SEL  will  be 
amended,  as  discussed  In  S  922.21  of  the 
regulations,  using  revised  identification  and 
selection  criteria,  provided  below,  to  evaluate 
areas  of  the  marine  environment  possessing 
historical  qualities  of  special  national 
significance. 

Site  Selection  for  Sites  of  Historical 
Qua Ji ties  of  Special  Nqtional  Significance 

To  determine  if  an  area  possesses 
historical  qualities  of  special  national 
significance  and  otherwise  meets  the 
Sanctuary  Designation  standards  specified  in 
section  303,  certain  definitions  and  criteria 
are  included  in  this  appendix  for  use  in 
evaluating  potential  sites  for  listing  on  the 
amended  SEL 

Definitions 

The  term  "historical  qualities"  means  those 
areas  of  the  marine  environment  possessing 
historical,  cultural,  archeological  or 
paleontological  significance.  The  term 
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"historical"  is  used  in  the  broad  sense  to 
refer  to  both  pre-historic  and  historic  periods, 
to  the  anthropological  concept  of  culture,  and 
to  the  processes,  events,  places,  and  objects 
related  to  the  human  past.  The  phrase 
"special  national  significance"  denotes  those 
historic  resources  that  possess  unique 
national  significance  and  are  illustrative  of 
the  nation's  maritime  heritage. 

Criteria  for  Identification  and  Selection 

To  qualify  for  listing  on  the  SEL  for 
historical  qualities,  a  site  must  be  determined 
to  have  special  national  significance  and 
meet  other  programmatic  requirements.  The 
determination  of  special  national  significance 
shall  include  an  evaluation  of  an  area's 
unique  national  significance  and  an 
evaluation  of  its  contribution  to  the  historical 
resources  already  represented  in  the  National 
Marine  Sanctuary  Program. 

A.  Determination  of  Significance 

The  National  Historic  Landmark  (NHL) 
Program  (36  CFR  Part  65).  administered  by 
the  Department  of  the  Interior,  focuses 
attention  on  properties  of  exceptional 
significance  to  the  nation  as  a  whole.  It  is  the 
primary  Federal  means  of  evaluating  the 
special  national  significance  of  historical  and 
cultural  resources.  Properties  designated  as 
NHLs  that  are  not  already  listed  on  the 
National  Register  of  Historic  Places  are 
automatically  listed.  Additionally,  the  NHL 
Program  is  one  of  the  major  tools  for 
identifying  areas  of  potential  international 
significance  for  nomination  to  the  World 
Heritage  List. 

Consistent  with  the  Amendment's  Purposes 
and  Policies  that  the  management  of  special 
marine  areas  complement  existing  regulatory 
authorities,  the  criteria  for  nomination  as  a 
NHL  will  be  used  by  NOAA  as  the  first  step 
in  evaluating  the  historical,  cultural, 
archeological  or  paleontological  significance 
of  a  marine  resource  [See  Table  1).  Sites  of 
unique  national  significance  demonstrated  by 
their  designation  as  NHLs.  or.  considered  by 
the  Sanctuary  Programs  Division,  in 
consultation  with  the  Department  of  the 
Interior  or  other  authorities,  to  meet  NHL 
criteria,  will  be  further  evaluated  for 
placement  on  the  SEL  as  discussed  in  B  and 
C,  below.  Sites  within  the  jurisdiction  of  the 
United  States  which  have  international 
significance  as  determined  by  the  criteria  for 
nomination  to  the  Worid  Heritage  List  also 
will  be  evaluated  consistent  with  S  922.1(d) 
and  S  922.10  [See  Table  2). 

New  discoveries  which  are  nominated  as 
NHLs,  or  to  the  World  Heritage  List,  may  be 
evaluated  for  placement  on  the  SEL 
consistent  with  the  procedures  set  forth  in 
§  922.24. 

As  general  policy,  the  site  selection  and 
evaluation  process  for  marine  resources  will 
be  consistent  with  the  establishment  generic 
framework  for  the  identification,  evaluation, 
registration,  and  treatment  of  historical 
properties  as  described  in  the  Secretary  of 
the  Interior's  Standards  and  Guidelines  for 
Archeology  and  Historic  Preservation  (48  FR 
716).  It  is  specifically  intended  that  the  same 
regulatory  protection  and  preservation 
planning  philosophy  extended  to  historical 
and  cultural  resources  on  land  shall  be 


extended  to  historical  and  cultural  resources 
in  the  marine  environment. 

B.  Determination  of  Representative 
Distribution 

In  addition  to  unique  national  significance 
as  evaluated  in  A,  above,  a  site  must 
complement  or  contribute  to  the  desired 
Tat\ge  of  historical  resources  of  the  National 
Marine  Sanctuary  Program.  Consistent  with 
the  Program's  mission  and  goals  specified  in 
S  922.1,  sanctuaries  designated  for  historical 
qualities  should  be  illustratived  of  the 
nation's  maritime  heritage  and  representative 
of  the  nation's  most  significant  historical  and 
cultural  marine  resources. 

C.  Additional  Programmatic  Requirements 
In  addition  to  special  national  significance 

as  established  under  criteria  A  and  B,  above, 
to  qualify  for  listing  on  the  SEL  the  following 
programmatic  requirements  must  be  satisfied: 

1.  That  the  resource  is  of  such  special 
national  significance  that  coordinated  and 
comprehensive  conservation  and 
management  of  the  area  including:  (a) 
Resource  protection:  (b)  scientific  research 
and  monitoring:  and  (c)  public  education  are 
required  to  derive  maximum  present  and 
future  public  benefit  from  the  resource. 

2.  That  designation  as  a  National  Marine 
Sanctuary  will  complement  existing 
regulatory  authorities  and  will  improve 
resource  protection  and  preservation. 

Table  1 

National  Historic  Landmarks  Program 
Selection  Criteria 

(36  CFR  65.4) 

Specific  Criteria  of  National  Significance: 
The  quality  of  national  significance  is 
ascribed  to  districts,  sites,  buildings, 
structures  and  objects  that  possess 
exceptional  value  or  quality  in  illustrating  or 
interpreting  the  heritage  of  the  United  States 
in  history,  architecture,  archeology, 
engineering  and  culture  and  that  possess  a 
high  degree  of  integrity  of  location,  design, 
setting,  materials,  workmanship,  feeling  and 
association,  and: 

(1)  That  are  associated  with  events  that 
have  made  a  significant  contribution  to.  and 
are  identified  with,  or  that  outstandingly 
represent,  the  broad  national  patterns  of 
United  States  history  and  from  which  an 
understanding  and  appreciation  of  those 
patterns  may  he  gained;  or 

(2)  That  are  associated  importantly  with 
the  lives  of  persons  nationally  significant  in 
the  history  of  the  United  States:  or 

(3)  That  represent  some  great  idea  or  ideal 
of  the  American  people:  or 

(4)  That  embody  the  distinguishing 
characteristics  of  an  architectural  type 
specimen  exceptionally  valuable  for  a  study 
of  a  period,  style  or  method  of  construction  or 
that  represent  a  significant,  distinctive  and 
exceptional  entity  whose  components  may 
lack  individual  distinction:  or 

(5)  That  are  composed  of  integral  parts  of 
the  environment  not  sufficiently  significant 
by  reason  of  historical  association  or  artistic 
merit  to  warrant  individual  recognition  but 
collectively  compose  an  entity  of  exceptional 
historical  or  artistic  significance,  or 


outstandingly  commemorate  or  illustrate  a 
way  of  life  or  culture:  or 

(6)  That  have  yielded  or  may  be  likely  to 
yield  information  of  major  scientific 
importance  by  revealing  new  cultures,  or  by 
shedding  light  upon  periods  of  occupation 
over  large  areas  of  the  United  States.  Such 
sites  are  those  which  have  yielded,  or  which 
may  reasonably  be  expected  to  yield,  data 
affecting  theories,  concepts  and  ideas  to  a 
major  degree. 

Ordinarily,  cemeteries,  birthplaces,  graves 
of  historical  figures,  properties  owned  by 
religious  institutions  or  used  for  religious 
purposes,  structures  that  have  been  moved 
from  their  original  locations,  reconstructed 
historic  buildings  and  properties  that  have 
achieved  significance  within  the  past  50 
years  are  not  eligible  for  designation.  Such 
properties,  however,  will  qualif>'  if  they  fall 
within  the  following  categories: 

(1)  A  religious  property  deriving  its  primary 
national  significance  from  architectural  or 
artistic  distinction  or  historical  importance: 
or 

(2)  A  building  or  structure  removed  from  its 
original  location  but  which  is  nationally 
significant  primarily  its  architectural  merit,  or 
for  association  with  person  or  events  of 
transcendent  importance  in  the  nation's 
history  and  the  association  consequential:  or 

(3)  A  site  of  a  building  or  structure  no 
longer  standing  but  the  person  or  event 
associated  with  it  is  of  transcendent 
importance  in  the  nation's  histor>'  and  the 
association  consequential:  or 

(4)  A  birthplace,  grave  or  burial  if  it  is  of  a 
historical  figure  of  transcendent  national 
significance  and  no  other  appropriate  site, 
building  or  structure  directly  associated  with 
the  productive  life  of  that  person  exists:  or 

(5)  A  cemeterj'  that  derives  its  primary 
national  significance  from  graves  if  persons 
of  transcendent  importance,  or  from  an 
exceptionally  distinctive  design  or  from  an 
exceptionally  significant  event:  or 

(6)  A  reconstructed  building  or  ensemble  of 
buildings  of  extraordinary  national 
significance  when  accurately  executed  in  a 
suitable  environment  and  presented  in  a 
dignified  manner  as  part  of  a  restoration 
master  plan,  and  when  no  other  buildings  or 
structures  with  the  same  association  have 
survived;  or 

(7)  A  property  primarily  commemorative  in 
intent  if  design,  age,  tradition,  or  symbolic 
value  has  invested  it  with  its  own  national 
historical  significance:  or 

(8)  A  property  achieving  nationc^l 
significance  within  the  past  50  years  if  it  is  of 
extraordinary  national  importance._ 

Table  2 

Criteria  for  Inclusion  of  Cultural  Properties 
on  the  World  Heritage  List 

(1)  A  monument,  group  of  buildings  or  site 
which  nominated  for  inclusion  on  the  World 
Heritage  List  will  be  considered  to  l>e  of 
outstanding  universal  value  for  the  purposes 
of  the  Worid  Heritage  Convention  when  the 
Worid  Heritage  Committee  finds  that  it  meets 
one  or  more  of  the  following  criteria  and  the 
lest  of  authenticity.  Each  property  nominated 
should  therefore: 


BEST  COPY  AVAILABLE 


21378 Federal  Register  /  Vol.  51,  No.  113  /  Thorsday.  June  12.  1986  /  Proposed  Rufeg 


(i)  Represent  a  unique  artifttic  achievement, 
a  masterpiece  of  the  creative  genius;  or 

(ii)  Have  exerted  great  influence,  over  a 
span  of  time  or  within  a  cultural  area  of  the 
world,  on  developments  in  architecture. 
^      monumental  arts  or  townplaoning  and 
landscaping;  or 

(iii)  Bear  a  unique  or  at  least  exceptional 
testimony  to  a  civilization  which  has 
'disappeared:  or 

(iv)  Be  an  outstanding  example  of  a  type  of 
structure  which  illustrates  a  significant  stage 
in  history;  or 

(v)  Be  an  outstanding  example  of  a 
traditional  human  settlement  which  is 
representative  of  a  culture  and  which  has 
become  vulnerable  under  the  impact  of 
irreversible  change;  or 

(vi)  Be  directly  or  tangibly  associated  with 
events  or  with  ideas  or  t>elief8  of  outstanding 
universal  significance.  (The  Committee 
considered  that  this  criterion  should  justify 
inclusion  in  the  List  only  in  exceptional 
circumstances  or  in  coniunction  with  other 
criteria):  and 

In  addition,  the  property  must  meet  the  test 
of  authenticity  in  design,  materials, 
workmanship,  or  setting. 

(2)  The  following  additional  factors  will  be 
-    kept  in  mind  by  the  Committee  in  deciding  on 
the  eligibility  of  a  cultural  property  for 
inclusion  on  the  List: 

(i)  The  stale  of  preservation  of  the  property 
should  be  evaluated  relatively,  that  is,  it 
should  be  compared  with  that  of  other 
property  of  the  same  type  dating  from  the 
same  period,  both  inside  and  outside  the 
country's  borders;  and 

(ii)  Nominations  of  immovable  property 
which  is  likely  to  become  movable  will  not  be 
considered. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230  and  239 

I  RatUM  Mo.  33-C650;  Fto  No.  S7-13-8«l 

Form  D  and  Regulation  D;  Registration 
Requirements;  Limited  Offers  and 
Sales 

agency:  Securities  and  Exchange 

Commission. 

action:  Publish  for  comment  the 

proposed  revisions  to  Form  O  and  the 

corresponding  revisions  to  Regulation  O. 

SUMMARY:  The  Commission  with  the 
cooperation  of  the  North  American 
Securities  Administrators  Association  is 
publishing  for  comment  proposed 
revisions  to  Form  D  desired  to  make 
the  Form  a  uniform  notification  form 
that  can  be  filed  with  the  Commission 
and  with  the  states.  Other  revisions 
being  proposed  wou!d  revise  or 
eliminate  certain  item  requirements  of 
the  Form  and  would  delete  the  provision 
requiring  the  Form  to  be  updated  every 


six  months  until  the  offering  is 
completed.  Corresponding  revisions  to 
Regulation  O  are  also  being  proposed. 
Further,  the  Commission  is  seeking 
comments  from  the  public  about  the 
appropriateness  of  eliminating  the 
requirement  for  a  final  filing  of  the  Form 
D  upon  completion  of  the  offering.         , 
DATC:  Comments  must  be  received  on  or 
before  July  18. 1986. 

ADDRESSES:  All  communications  on  this 
matter  should  be  submitted  in  triplicate 
to  Shirley  E.  HoUis,  Acting  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Comments  should  refer  to  File  No. 
S7-13-66  and  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Wulff  or  Karen  O  Brien,  (302) 
272-2644,  Office  of  Small  Business 
Policy,  Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington.  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  with  the  cooperation  of  the 
North  American  Securities 
Administrators  Association,  Inc. 
("NASAA") '  is  proposing  for  comment 
revisions  to  Form  D  and  the  description 
of  Form  D  (17  CFR  239.500),  the 
notification  Form  required  to  be  filed  by 
issuers  relying  on  the  exemptions  from 
the  registration  provisions  of  the 
Securities  Act  of  1933  (the  •'Securities 
Act")*  provided  by  Regulation  D  (17 
CFR  230.501-506)  thereunder  and 
Section  4(6)  of  the  Securities  Act. 

The  effect  of  the  proposed  revision 
will  be  (1)  to  structure  the  Form  so  that 
it  will  be  a  uniform  notification  form 
which  can  be  filed  with  the  Commission 
and,  to  the  extent  provided  by 
individual  state  laws,  with  the  states 
when  certain  exempt  offerings  are  being 
made;  (2)  to  eliminate  the  requirement  to 
furnish  certain  information  about  the 
issuer  and  to  revise  other  items  of  the 
Form;  and  (3)  to  remove  the  requirement 
to  file  periodic  updates  of  the  Form 
every  six  months  so  that  the  Form  need 
be  filed  only  fifteen  days  after  the  first 
sale  and  thirty  days  after  the  last  sale  of 
securities  offered  in  reliance  upon  the 
specified  exemptions.  The  Commission 
also  is  proposing  conforming  revisions 
to  Rule  503(a)  of  Regulation  D  to  delete 
the  requirement  for  a  six-month  update. 


Finally,  the  Commission  is  considering 
and  therefore  specifically  requests 
comments  from  the  public  about  the 
elimination  of  the  filing  of  the  final 
notice,  currently  required  thirty  days 
after  the  last  sale. 

1.  Proposed  Revisions  to  Form  D 

Regulation  D,  which  was  adopted  by 
the  Commission  in  1982.'  resulted  from 
a  cooperative  effort  by  NASAA  and  the 
Commission  to  adopt  a  regulation  which 
would  provide  the  framework  for  a 
limited  offering  exemption  that  would 
apply  uniformly  at  the  federal  and  state 
level.  Form  D  was  adopted  as  part  of 
Regulation  D.  NASAA  formally  adopted 
ULOE  as  an  official  policy  guideline*  in 
September  1983.  Since  that  time,  more 
than  half  of  the  states  have  adopted 
ULOE  or  an  exemption  substantially 
similar  to  ULOE.  "The  Commission  and 
N.'\SAA  are  continuing  to  work  together 
to  encourage  the  remaining  states  to 
adopt  ULOE. 

The  proposal  to  structure  Form  D  as  a 
uniform  federal/state  notification  form 
is  intended  to  further  encourage  states 
to  adopt  ULOE.  The  proposed  Form, 
which  was  developed  by  the 
Commission  with  the  cooperation  of  the 
Small  Business  Finance  Committee  of 
NASAA,  provides  special  instructions 
for  the  federal  filing  and  the  state  filing, 
includes  an  appendix  so  that 
information  can  be  fiu-nished  for  the 
specific  items  on  a  state-by-state  basis, 
and  provides  a  federal  and  state 
signature  page.  Thus,  if  the  proposed 
Form  is  adopted  by  the  Commission  and 
by  the  states,  an  issuer  could  fill  out  and 
sign  one  Form  and  then  make  the 
appropriate  number  of  copies  for  filing 
with  both  the  Commission  and  the 
states. 

At  the  time  Form  D  was  proposed,  the 
Commission  stated  that  one  of  the 
purposes  of  the  notice  was  to  collect 
empirical  data  as  a  basis  for  further 
action  by  the  Commission  either  in 
terms  of  amending  e.xisting  rules  and 
regulations  or  proposing  new  ones. 
Another  purpose  of  the  Form  was  to 
elicit  information  necessary  in  assessing 
the  effectiveness  of  Regulation  D  as  a 
capital  raising  device  for  small 
businesses.*  Relying  on  the  data 


'  NASAA  n  an  association  of  securities 
i.omml98»onera  from  each  of  the  50  Slates,  the 
District  of  Cokimtnii.  PmctIo  Rico  and  several  of  the 
Canadian  provtaces. 

»15U.S.C.77«e/»e9. 


'  See  Release  No.  33-6389  (March  8. 1982)  |47  FR 
11251)  in  which  the  Commission  adopled  Form  D  to 
replace  oW  Forms  4<«).  14«.  240  and  242  as  pari  of  its 
effort  to  simplify  and  darify  the  then  existittg 
exemptions  fron  the  registration  provisioiw  of  the 
Securities  Act  to  expand  their  availability,  and  to 
achieve  imiionaity  between  Federal  and  state 
exemplioat  in  order  to  fadUute  capital  formation 
consistent  with  the  protection  of  investors. 

*  1  CCH  Blue  Sky  Rep.  Section  5294.  al  1273 
through  1273-5. 

'See  Release  No.  33-6339  (August  18.  1M1)  {46  FR 
41791). 
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collected  on  Form  D,  the  Commission's 
Directorate  of  Economic  and  Policy 
Analysis  ("DEPA")  completed  a  study  of 
the  general  operation  of  Regulation  D  in 
its  first  year  which  indicated  that  the 
exemptions  provided  by  th*e  Regulation 
were  a  significant  capital  raising  device, 
costing  substantially  less  than 
comparable  registered  offerings.* 

At  the  time  Form  D  was  proposed,  the 
Commission  also  indicated  that,  after  a 
reasonable  period  of  experience  with 
Regulation  D.  it  would  review  the  nature 
and  amount  of  information  required  in 
the  notification  Form.^  The  Commission 
has  determined  that  the  items  requiring 
information  about  the  issuer  (i.e.,  gross 
revenues,  total  assets  and  number  of 
shareholders)  may  be  eliminated. 
Although  this  information  was  used  to 
some  extent  in  the  DEPA  study  referred 
to  above,  the  Commission  does  not 
believe  that  it  is  necessary  to  continue 
to  require  issuers  to  furnish  the  data. 
The  Commission  is  also  proposing 
amendments  to  the  items  which  require 
the  furnishing  of  information  about  the 
use  of  proceeds  and  the  expenses  of  the 
offering.  The  proposed  revisions 
essentially  parallel  the  disclosure 
currently  required  in  the  use  of  proceeds 
segment  for  Form  SR*  and  the 
information  concerning  expenses  of  an 
offering  required  by  Item  504  of 
Regulation  S-K.»  These  proposed 
revisions  will  simplify  the  information 
required  by  Form  D. 

In  addition,  the  proposed  revisions 
would  require  the  issuer  to  identify  only 
its  executive  officers,  directors,  general 
partners,  promoters  and  persons  who 
own  beneficially  10%  or  more  of  a  class 
of  equity  securities,  rather  than  requiring 
the  Identity  of  all  affiliates.  The 
Commission  does  not  believe  that  the 
identity  of  affiliates  other  than  those 
specified  above  is  of  sufficient 
importance  to  require  issuers  to 
continue  furnishing  this  information 
which  in  some  cases  has  been  extensive. 

A  state  signature  page  would  be 
added  to  the  Form  and  would  require 
information  particularly  useful  to  and 
desired  by  the  states.  This  information 
would  include  an  indication  of  whether 
any  persons  participating  in  the  offering 
are  disqualified  pursuant  to  either  the 
federal  or  state  tiisqualification 
provisions;  an  undertaking  to  file  the 
Form  D  as  required  by  state  law  and  to 
furnish  the  state  administrator,  upon 


•/In  Analysis  of  Regulation  D.  U.S.  Securities  and 
F.xchunge  Commission  (May  1984). 

'See  Release  No.  33-6339  (August  18. 1961)  |46  FR 
41791). 

•■17  CFR  239.61. 

•17  CFR  229.504. 


request,  copies  of  information  furnished 
to  offerees;  and  a  representation  that  the 
issuer  is  familiar  with  the  conditions 
that  must  be  satisfied  in  order  to  comply 
with  ULOE. 

The  proposed  form  includes  an 
appendix  to  furnish  the  information 
required  by  certain  of  the  items  on  a 
state  by  state  basis.  Other  minor 
clarifymg  and  conforming  changes  are 
being  proposed. 

As  a  result  of  discussions  with 
representatives  of  the  NASAA  Small 
Business  Finance  Committee,  the 
specific  state  elements  to  the  proposed 
Form  D  where  developed.  In  addition, 
the  collection  of  informaUon  about  the 
offering  sought  by  Items  B2  and  3  of  the 
Form  concerning  non-accredited 
investors  and  minimum  purchase 
requirements  and  in  Item  C3  about 
finders  fees  was  suggested  by 
representatives  of  that  NASAA 
Committee. 

II.  Proposed  Revisions  to  Form  D  and 
Regulation  D  to  Eliminate  Certain 
Periodic  Updating  Requirements 

To  ease  the  burdem  on  small  issuers, 
the  Commission  proposes  to  revise  the 
Instructions  to  Form  D  and  Rule  503(a) 
of  Regulation  D  to  eliminate  the 
requirement  that  periodic  reports  be 
filed  every  six  months  imtil  the 
completion  of  the  offering.  An  initial 
notice  would  still  be  required  to  be  filed 
with  the  Commission  within  15  days  of 
the  first  sale  of  securities  in  an  offering 
under  Regulation  D  or  section  4(6)  and 
within  30  days  of  the  final  sale.  Issuers, 
however,  would  still  have  to  ascertain 
the  filing  requirements  of  each  state  in 
which  the  Form  would  be  used. 

The  Commission  also  is  considering 
and  therefore  requests  specific 
comments  about  the  elimination  of  the 
final  filing  currently  required  within  30 
days  of  the  final  sale.  "The  Commission 
requests  comments  as  to  investors'  need 
for  the  information  provided  in  the  final 
report,  and  as  to  the  costs  of  preparing 
and  filing  the  final  report.  The 
Commission  also  requests  comments  as 
to  whether  the  proposed  changes  in  the 
federal  filing  requirement  will 
significantly  reduce  costs 
notwithstanding  different  state  filing 
requirements. 

in.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
the  modifications  to  Form  D  and  Rule 
503(a)  of  Regulation  D.  The  analysis 
notes  that  these  proposals  are  intended 
to  further  encourage  states  which  have 


not  yet  done  so  to  adopt  ULOE.  A 
uniform  notification  Form  providing 
special  instructions  for  the  federal  filing 
and  the  state  filing,  including  an 
appendix  so  that  information  can  be 
furnished  for  the  specific  items  on  a 
state-by-state  basis  and  providing  for 
separate  federal  and  state  signature 
pages  should  help  to  achieve  this  end 
thereby  decreasing  the  filing  burden  on 
issuers. 

The  proposed  amendments  would  not 
impose  any  new  reporting, 
recordkeeping,  or  other  compliance 
requirements  on  issuers.  In  fact,  the 
proposed  amendments  would  eliminate 
certain  information  currently  provided 
by  the  issuer  and  the  requirement  that 
periodic  reports  be  filed  every  six 
months  until  the  completion  of  the 
offering. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Richard  Wulff  or  Karen 
O'Brien,  Office  of  Small  Business  Policy. 
Division  of  Corporation  Finance.  U.S. 
SecuriUes  and  Exchange  Commission. 
450  5th  Street.  NW..  Washington.  DC 
20549. 

IV.  Cost-Benefit  Analysis 

In  order  to  fully  evaluate  the  benefits 
and  costs  associated  with  the  revisions 
to  Form  D  and  the  removal  of  the 
requirement  to  file  periodic  updates  to 
the  Form,  the  Commission  requests 
commentators  to  provide  views  and 
data  as  to  the  costs  and  benefits 
associated  with  these  proposals.  In  this 
regard,  the  Commission  believes  that  the 
proposals  will  work  significant  costs 
savings  for  issuers  because  they  will  (1) 
eliminate  certain  information  presently 
required  to  be  provided;  (2)  reduce  the 
updating  requirements  for  the  Form  so 
that  only  an  initial  (and.  possibly  the 
final  Form  D)  would  be  required  to  be 
filed:  and  (3)  permit  issuers  to  use  the 
revised  Form  for  both  federal  and  state 
purposes.  Of  the  27.177  Forms  D  filed  in 
1985.  2,651  (neariy  10%)  were  six  month 
updates.  In  addition.  7.414  of  the  Form  D 
filings  in  1985  were  finals  (over  27%). 
which  the  Commission  is  also 
considering  eliminating. 

Because  the  proposal  envisions  less 
paperwork,  filing  responsibiUty  and 
information  gathering,  it  appears  that 
costs  would  be  lower  than  under  the 
current  system.  By  the  same  token,  there 
would  not  appear  to  be  any  significant 
negative  impact  upon  the  protection  of 
investors  if  these  proposals  are  adopted. 
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Consequently  the  benefits  that  result 

from  \\te  filing  of  Fonns  D  should 

continue. 

V.  Statutory  Basis,  Text  of  Proposed 

Amendments  and  Authority 

The  amendments  to  the  Commission's 
Forms  and  rules  are  being  proposed 
pursuant  to  section  3(b).  4(2).  19(a)  and 
19(c)(3)  of  the  Securities  Act  of  1933. 

List  of  Subjects  in  17  CFR  Parts  230  and 
239. 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Pr(^K>sals 

In  accoidance  with  the  foregoing.  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 


PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read,  in  part,  as  follows: 

Authority:  Sections  230.100  to  230.174 
issued  Htder  Sec.  19.  48  Stat.  85,  as  amended; 
15  U.S.C.  77s. 

2.  Section  230.503  is  amended  by 
removing  paragraph  (a)(2)  and 
redesignating  paragraph  (a)(3)  as  (a)(2). 
and  revising  paragraph  (f)(2)  as  follows: 

§230.503    FiNng  Of  notioe  of  tales. 

***** 

(2)  As  of  the  date  on  which  the  notice 
is  mailed  by  means  of  United  States 
registered  or  certified  mail  to  the 
Commission's  principal  office  in 


Washington,  DC,  if  the  notice  is 
delivered  to  such  office  after  the  date  on 
which  it  is  required  to  be  filed. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

3.  The  authority  citation  for  Part  239 
continues  to  read  as  follows: 

Authority:  The  Securities  Act  of  1933, 15 
U.S.C.  77a,  et  seq. 

4.  By  revising  Form  D  described  in 
§  239.500  as  follows.  (Note:  Form  D 
does  not  appear  in  the  Code  of  Federal 
Regulations).  i 

By  the  Commission. 
Shiriey  E.  HoUis, 
Acting  Secretary. 
June  5. 1986. 
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ORIGINAL  AND  FINAL.  Of  "J"  for  FINAL  filini  Z. 

ImtmiciMiu:  FEDERAL:  Ttie  muer  ihall  file  with  ihe  U  S.  SecurHiei  and  E>chan|c  Commiuion  (SEC)  in  Washinpon. 
D  C../i»r«>P«  of  ihu  notice  ai  ihe  followint  iinie»:  la)  no  laier  than  15  days  afier  ihe  firii  sale  of  iccuriiies  in  an  offcrinf 
under  Rttulaiion  D  or  Section  4<6I:  and  (b)  no  later  than  30  days  after  the  last  sale  of  iccuniies  in  an  offcnni  under  Refulaiion 
O  or  Section  4<6|.  e«cepi  thai  if  the  offering  is  completed  within  the  I S -day  period  described  in  "(a)'  above,  and  if  the  notice 
is  filed  not  later  than  the  end  of  that  period  but  after  the  compkinn  of  the  offering,  then  only  .one  notice  need  be  filed  If 
more  than  one  notice  for  an  offering  is  required  lo  be  filed,  notices  after  the  first  notice  need  only  repon  the  issuer's  name, 
reference  to  the  original  name  if  the  issuer's  name  has  changed,  inrormation  in  response  to  Part  C  and  any  material  changes 
from  the  facts  previously  reported  in  Pans  A  and  B.  This  notice  shall  be  deemed  to  be  filed  wiih  the  SEC  for  purposes  of 
the  rule  as  of  the  date  on  •.hich  the  notice  is  received  by  the  SEC  or.  if  delivered  to  the  SEC  after  the  date  on  which  it  it 
due.  as  of  the  date  on  which  it  is  mailed  by  means  of  United  States  registered  or  certified  mail  to  the  US.  Securities  and 
Eschangc  Commission.  450  5th  Street.  N  W..  Washington  DC  M549.  There  is  no  federal  filing  fee.  Pan  E  and  the  Appendii 
need  not  be  filed  with  the  SEC. 

STATE:  This  notice  shall  be  used  to  indicate  reliance  on  the  Uniform  Limited  Offering  Esemption  lULOE) 
for  sales  of  securities  m  those  stales  th«  have  adopted  ULOE  and  that  have  adopted  tha  form.  Issuers  relying  on  ULOE 
must  file  a  separate  notice  with  the  Securities  Admmisiratof  in  each  slate  where  ules  are  to  be.  or  have  been.  made.  If  a  state 
requires  the  payment  of  a  fee  as  a  prcconditioa  to  the  eUim  fot  the  eicmpiion.  a  fee  in  the  proper  amount  shall  accompany 
this  form  This  notice  shall  be  filed  in  the  appropriate  slates  in  accordance  with  slate  Uw.  The  appendii  to  the  notice  consii- 
luict  a  pan  of  this  notice  and  must  be  completed. 


ATTENTION 


Fdliif*  to  HI*  n«Uc«  In  lit*  ipprepfltl*  ttaM*  erill  nol  rMull  In  ■  lo««  ol  llM  Fodaral  •xomplleis.  Con**fS««y, 
lallur*  lo  III*  th«  ippfepflal*  F*d«f al  n^tlc*  (rill  nol  r*ault  In  •  loM  ot  an  aeillabl*  alM*  •MmpUon  unlM*  guch 
•iwnptlon  I*  pf*«tcal«d  on  !»>•  IWInt  el  a  Fodoral  nolle*. 


SEC  1972  lA-MI 


A.   Basic  identificaiion  of  issuer,  and  sponsor  if  applicable.  Name  offering  will  be  known  as. 


liuimriKm:  State  the  address  of  the  issuer's  eiecuiive  offices  and.  if  differem.  the  address  at  which  the  issuer's  prin- 
cipal business  operations  are  conducted  or  proposed  to  be  conducted. 


«IM»l%Sfl*  I  «I1  UIIVI  (HIK  IS 


ril  1  PMIIMI   Ml  MMK 


«1MM|<.\  m  r9im  ir*i  n.siNlSMifi  •♦rii^is 


«B1  «  f  IHN 


II  I  1  PtKlMI    Ml -MM  ■ 


\t«ll 

-_l 


2.  Iiuirvakm:  List  the  full  name  and-address  of  the  following  persons:  each  promoter  of  the  issuer  involved  in  the  offer- 
ing of  securities  as  to  which  sales  pursuant  to  Regulation  D.  Section  4t6l  or  ULOE  are  reporied  on  ihis  notice,  benefi- 
cial owners  having  the  power  to  vole  or  direa  the  vote  of  10*  or  more  of  a  clasi  of  equity  securities  in  the  issuer 
and/or  the  power  to  dispose  or  direct  the  disposition  of  such  securities,  the  e«ecutive  officers  and  directors  of  corporate 
issuers  and  of  corporate  general  partners  of  limited  pannership  issuers  and  the  general  panners  of  limited  pannership 
issuers.  Indicate  the  status  of  each  person  named  by  placing  an  "X"  m  the  applicable  bosfesl  opposite  such  person's  name. 


sUI  I  4VI 


(Use  additional  sheets  as  necessary) 


to 

».r 

r.K> 

CM* 

aiN  o 

III 

cr 

no 

Ota 

asN  o 

1.  Briefly  <ncfib(  the  itaiicf's 


4    Indicate  the  issuer's  type  of  business  orgamtatioa. 
O    a.  corporation  □    c    business  tnisl 


a 
o 

90 


< 

o 


Z 
o 


Q    b.  limited  pannership      Q    d    limited  pannership  to  he  formed 


Q    c.  other,  please  specify . 


5.  Date  ihe  issuer  incofpofated  or  organited  or  is  lo  be  formed.  _^ 

».  Indicate  the  state  in  which  the  issuer  is  or  will  be  incorporated  or  organieed  Enter  the  standard  t«>  letter  US  Postal 
Service  abbreviation  Enter  "CN"  if  the  issuer  is  incorpoiaied  or  organucd  in  Canada.  "FN"  if  the  issuer  is  mcofpo- 
raled  or  organucd  in  anothn  foreign  jurisdiction.  ^_^_^_^__^__^_— ^— ^^— ^-^-^-^■^— 


N9 


O 

•a 

o 

OB 

CD 

o. 

50 

c, 
5" 


M 

M 
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B.    InfMinMion  About  ihc  Offcfinti' 

I    ir  IIHS  off«ini  »  bniM  iii«k  putwini  to  Ruk  J04  or  »J.  report  by  cempiKm  »nd  typ.  of  i«ur.ty  (.  »  .  drbi.  «JM.t)^ 
Turn  C.2  t)rio«t  occurr..^  (torn  t.tl..  (12)  nwoth.  prto.  to  th,  r,,«  uk  of  «.r««  .n  thts  offmt,.  to  <to«. 


Type  of  S«ctir«y 
tAI 


Dollar  AmotiM 
(Bl 


Rule  MM  

Rrtiilwion  A  

!  .  Kirft  )0«  

T«Ml 

2    Don  the  miwf  imind  lo  kM  to  nonK.-cr«*t«d  in«ruor«  m  ihn  off«fini' 
S(C  appcfidit  cotutim  2  for  Mile  mpomr 


J.  •    Minimun  purchaw  prkr  pet  InvcMor  in  this  offcr>0| 


b     OoM  Ihr  offttint  pwmit  jouu  ovimthip  of  a  un»lr  ynit' 


>n   0     NoD 


V«a    NoO 


Liu  the  full  fi«ne  and  addrew  of  ea^h  petwn  -ho  has  been  or  «.ll  be  pa«J  or  ,..en  d.-eoly  or  mdi.evily  any  comm« 
«on  or  «m.l.,  ,en,uneraik>n  for  «,l.c«at«H.  of  pureha«r,  .n  co«nec«>n  ...h  «le,  of  ««.««  «.  '^o''"'";*  rT', 
want  to  K.,uU.«>n  D.  SeCKM.  4,6,  or  ULOE  If  a  pe-«x,  to  be  l.««l  «  an  .,«.«ed  '^,'°'!V^«^Tl 
or  dealer  ,ei.«e,ed  .,th  the  SEC  and/or  ..th  a  state  or  «aie,.  then  al«>  I.M  the  name  of  that  broln  «  *«^  ' ' 
moTtran^ve  (5.  p«v«u  to  be  l.«.d  are  a«oc««»  per»«  of  a  broker  or  dealer  ,e„«e.«.  -«h  the  SEC  «.d/or 
a  Mt^e  «  «.;^.  tirn.u«  may  l.«  the  nante  -  addre,.  of  only  .uch  broke,  or  *rale.  Aho  l«.^«.n,  .be  «^ 
dard  t-o-letter  Postal  Ser,«  abbrev«.KH..  the  «a.e  or  states  .n  -htcb  each  person  or  .f  an  "'^'"^J""^" ^JT^ 
is  listed,  each  such  broker  or  dealer,  intends  to  or  is  offer.ni  secun.ws  in  ihn  ofler.ni;  .f  all  states  enter    all. 


^M>  <H    iM4*»llN< 


MAMt  fH    «..Nin  lAIIU  BMl^ia  tM  IM  A.  l« 


i«\M   <M    4«4  ^.i^t 


■MM!  <!•  AN^M  1*11  II  aati^iB  «<•  IM  AU« 


C.   SaJes  Limii.  Numbtt  of  Invevors.  Expenses  and  Use  of  Proceeds 


/«rr«rrNM  If  a  response  .o  any  item  «  -norW  or  -mo."  ptease  ««er  mo  cai  in  .be  cor.espoodin,  space  II  '•»♦  "•««^ 
t«^S^  IS  an^hante  oflerin,.  pUc.  a.  -X-  i.  the  foHo«.n,  bo.  and  ind«a.e  the  .alu.  of  the  ,.c»>t«  evhafrd 
in  C.I  □ 


Tyoe  and  aureiaie  offer.ni  prke  of  securities  intended  to  be  sold  or  actually  sold  .n  this  offering. 
.,»..  ..    .-  Amount  Intended 


To  Be  Sold 


Amount  Sold 


a.  Debt *- 

*'*"' ComiMM  D     Preferred  D 

c    Convertible  (includini  warrants) *  - 

d.  Limited  Partnership  Interests *  - 

c.  Other  (specify) *  - 

.        Toul    *■ 

See  appendia  column  }  for  state  ttsponw. 

2  Number  of  accr«lited  and  no«-acc«.it.d  m«stors  .ho  h...  purch,s«l  secuntie.  .n  thu  -"r--* 'T"  »«»3^',V. 
unowus  of  their  purchase.  For  sales  in  reliance  on  Rule  504.  en.tr  .he  number  of  pe.«>ns  «ho  ha.e  purchase)  s«uri 
ties  and  aur<t*i<  dollar  amounts  of  their  purchases  on  the  total  lines. 


Number  of 

Investors 

lA) 


Airetate 

Dollar  Amount 

(Bl 


Accredited  Investors 
Non-Accrediied  Investors 
Total 


See  appendix  column  4  for  state  response. 

a    Furnish  a  statement  of  aU  expenses  i.  connection  «ith  the  issuance  and  dtstribwion  of  the  '^";^^^f^ 
»i\«offerio.  E«lude  any  a«o«i.sreUtin»  solely  to  the  orgamiaiKwal  expenses  of  the  issuer  Insofar  as  practKa 

^.Ti«  t^n.'.tthe"i:^bst«.  beV,.  The  information  ma,  be  .n^a.  "riLVir't^irZ:^. 
If  ,i;  expenditure  m  any  c«.rK»»"otk»o«. '-"<•«*  »""'~«»«>'*^»"  *■  »'•»•>"«'"»'"">' 
the  amouM  (i>en. 

i.  Traittfef  Atemi"  Few j-j  '~^^^^^^^ 

ii.  Prunint  and  E«»ra»t«»  Co«i» ^  ^^^^^^^^ 

lii.  Latal  Fees '  —  ]^^^|^^^^ 

iv.  Acceuntuit  Fees ^ 

V.  Enginetrint  Fees  "   *mjj ' 5  ^_^_^-^— ^— 

•i.  Sales  Commissions  f«peri/r  "»*«■'•"  *""••'''' q  ~~' 

vii.  Other  Expenses  (tdnntfl 


•«1 

S 

s 


Total 


a. 


b.  Enter  the  dtffnenc.  b««en  the  total  offa.n.  pnce  i.  CI.  and  the  total  cost,  m  C.J.a.  Th«  dtffere^  U  the  "ad- 
jutted  gross  proceeds  to  the  issuer."  ~"~^"^~^"^~' 

4.  lndK.tr  belo.  the  amount  of  the  ad,««.d  gross  proce«h  to  the  issuer  used  or  '«''<««^  l"  ^  "T* /^"^.^^..'^ 
~;™!L  hrio.    II  the  amount  to  be  used  for  any  purpose  is  not  known,  furnish  an  esiunaie  and  pt««  •«    "    • 

CJ.b.  afcow.  Paymems  to 

ofTiccn 

directors  and 

afniiatcs 

(A) 


to  ethers 
(Bl 


a.  Salaries  and  fen 

k.  Purchase  of  real  caait 


a. 


.  ni. 
.  c:  . 


< 
en 

z 

o 


n 
CD 


e 

)-k 


? 
•a 

o 

CD 
(D 

o. 

50 

c. 

(D 

CD 


c.  PutchiK.  icnul  or  kuint  and  inudlMioii  of 
m«chiiKty  and  cquipoKiu 

d.  CoRUractDM  M  leuint  of  pUm  buiMint  and  faciliiio 


U 

c: 


c.  AcouisHMMi  of  oih«r  buuncun  (includint  ilw  «aluc  of  ttcuiiiwi  in- 
volved in  Ihn  offenn»  whkh  may  be  ujcd  in  «chan|t  (oe  ilw  ai- 
ica  or  Kcurilics  of  aaollicr  isuKf  putsuani  lo  a  mcficf )  LI 


r.   Rcpaynxm  of  indebitdnns 

f .  Workint  capital 

h.  Other  -  liprcifjH  ^__^__ 


11    . 

.  n  . 
.  c  . 


:  ». 


Toul 

O.   Ftdcral  Si(U(urcs 

I.  Undenakings  by  iuuen  filin*  pursuant  to  Rule  SOS. 

The  andenifnrd  inuer  hereby  undenakei  lo  furnijh  lo  ihe  Securiiiet  and  Euhante  Commnuon.  upon  wriiten  requrM 
or  its  naff.  Ihe  uiformaiion  fumohcd  by  ihe  i«$uer  lo  any  non  aixrediied  inveuor  punuam  lo  par ajraph  (bK2)  of  Rule  502 


luuer  . 

Signal ure . 

Name. 


E     Siaic  Signal  uret 

1 .  It  any  parly  dewribcd  in  17  CFR  I230.2S2  (c).  Id),  (e)  or  (0  pre$enily  tubjta  10  any  of  ihe  dnqualiricaiion  provisioat 
of  »uch  rule?  Vei  D     No  □ 

See  appendii  column  S  for  uaic  rcspontc. 

2.  The  undertigned  iuuer  hereby  undenakn  lo  furniih  lo  any  slate  adminisiraior  of  any  siaic  in  which  ihis  notice  b  filed, 
a  notice  on  Form  D  (17  CFR  239.300)  ai  such  limes  as  required  by  suic  law. 

.    }.  The  undersigned  issuer  hereby  undertakes  lo  furnish  to  Ihe  state  administrators,  upon  written  request,  information 
furnished  by  the  issuer  to  offerees. 

4.  The  undersigned  issuer  represems  that  ihc  issuer  is  familiar  with  the  conditions  ihai  must  be  satisfied  to  be  cmnkd 
to  the  Uniform  Limited  Offering  Eumpiion  (ULOE)  of  the  stale  in  which  ihu  notice  is  filed  and  understands  thai 
the  issuer  claiming  the  availability  of  this  cxcmpiion  has  the  burden  of  csuMishing  thai  thoe  condMtom  have  ben  satafiad. 

The  issuer  has  read  this  notification  and  knows  the  comeMS  to  be  true  and  has  duly  caused  this  notice  to  be  signed  on  its 
behalf  by  the  undersigned  duly  awhorucd  person. 


DATE  OF  NOTICE: 


Isauer. 

Signature  . 

Name. 

Tiile. 


Imncnom:  Print  Ihe  name  and  title  of  the  signing  representative  under  his  signature  for  the  state  portion  of  this  form.  One 
copy  of  every  notice  on  Form  O  must  be  manually  signed.  Any  copKS  noi  manually  signed  must  bear  typed  <x  primed  signatures. 


•»1 

a 


73 

A 

7 


< 

>-» 

Z 

o 


Title. 


2.  The  issuer  has  duly  cauaed  Ihis  notice  to  be  signed  on  its  behalf  by  the  undersigned  duly  authoriied  person. 

DATE  OF  NOTICE:  l»«r . 

^^^__^^_^^^_^^^^__^^^  Signature 


lUt. 


Imintnom:  Pri«  the  name  and  title  of  the  signing  representative  onder  his  signature  for  ihe  federal  portion  of  this  form 
Cm  copy  of  ev«f»  mmkc  oa  Form  D  must  be  manually  signed  Any  copies  not  mamtally  signed  must  bear  typed  or  primed 
signatures. 


-ATTENTION- 
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CONTINUATION  SHEET 


APPENDIX 


IIHW  of  Form 
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APPENDIX 
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DEPARTMEHT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting  aad 
Supervising  Federal  Prisonera 

agency:  Parole  CommiBsion.  Justice. 
action:  Proposed  rules  and  request  for 

comments.  


summary:  The  Parole  Commission 
proposes  to  make  a  number  of 
interpretive  clarifications,  revisions  and 
additions  to  its  paroling  policy 
guidelines  contained  in  28  CFR  2.20  and 
2.36.  These  changes  and  additions  are 
intended  to  remove  ambiguities,  to 
conform  to  other  parts  in  the  guidelines, 
and  to  make  the  guidelines  more 
comprehensive. 

DATE:  Public  comment  must  be  received 
by  July  14. 1988. 
ADOfiESS:  Comments  should  be 
addressed  to:  Alan  J.  Chaset.  Deputy 
Director  of  Research  and  Program 
Development.  U.S.  Parole  Commission. 
5550  Friendship  Blvd.,  Chevy  Chase. 
Maryland  20815,  Telephone  (301)  492- 
5980. 

FOI«  RiRTMER  IMFORMATTOH  COWTACr 
Alan  J.  Chaset,  Telephone  (301)  492- 
5980. 

SUPPtEMEHTARY  INFORMATIOM:  The 
proposed  revisions  to  28  CFR  2.20  and 
2.36  fall  into  three  categories:  (a) 
Revision  of  an  offense  example  in  the 
Offense  Severity  Index  of  S  2.20  and 
revision  of  the  rescission  guidelines  in 
S  2.36,  both  to  clarify  and  make  the 
guidelines  more  comprehensive;  (b) 
revision  to  the  notes  accompanying  one 
chapter  of  the  Offense  Severity  Index  of 
§  2.20  by  incorporating,  as  part  of  the 
rules,  instructional  material  previously 
included  in  th&Commission's  internal 
Rules  and  Procedures  Manual;  and  (c)  a 
request  for  public  comment  on  the 
desirability  for,  and  the  potential 
content  of,  an  offense  example  to 
become  part  of  the  Offense  Severity 
Index  of  S  2.20. 

(a)  First,  Offense  Example  212  in 
Chapter  2,  Subchapter  B  of  the  Offense 
Behavior  Severity  Index  of  28  CFR  2.20 
contains  gradings  for  various  assault 
offenses,  including  assaults  on  law 
enforcement,  judicial  or  correctional 
officials.  To  clarify  this  offense  example, 
a  new  grading  level  is  proposed  to  cover 
assaults  committed  while  resisting 
arrest  or  detention.  Next,  there  is  a 
proposed  addition  to  the  Notes 
accompanying  the  Rescission  Guidelines 
of  28  CFR  2.36.  Previously,  the  Parole 


Commission  revised  diese  guidelines  by 
establishing,  as  Category  Three,  the 
offense  severity  for  possession  of  a 
weapon  other  than  a  firearm  or 
explosive  m  a  prison  facility  or  a 
Community  Treatment  Center.  The 
proposed  revision  would  grade 
possession  of  a  firearm  or  explosive  in  a 
prison  facility  or  a  Community 
Treatment  Center  as  Category  Five. 

(b)  Chapter  9  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  centains 
several  subchapters  and  notes  regarding 
the  grading  of  offenses  involving  ilHcit 
drugs.  For  heroin,  opiate  and  cocaine 
offenses,  offense  severity  grading  is 
derived  from  weight  and  purity  figures. 
To  make  the  guidelines  more 
comprehensive,  the  Conmiission 
proposes  to  incorporate,  as  part  of  the 
rules,  instructional  material  previously 
included  in  the  Commission's  internal 
Rules  and  Procedures  Manual  that 
provides  the  grading  levels  where  drug 
weight,  but  not  purity,  is  available. 

(c)  21  U.S.C.  845(a)  contains  penalties 
for  offenders  who  distribute  controlled 
substances  "i«  or  on,  or  within  one- 
thousand  feet  of.  the  real  property 
comprising  a  public  or  private 
elementary  school  .  .  .'*  Sudi  penalties 
can  be  up  to  twice  that  authorized  by  21 
U.S.C.  841(b)  and  "at  least  twice  any 
special  parole  term"  so  authorized;  the 
penalties  for  second  offenders  include  a 
three  year  minimum  sentence,  a 
prohibition  against  sentence  suspension 
and/ or  probation,  and  a  requirement  for 
the  service  of  the  minimum  sentence 
before  parole  eligibility.  The  Parole 
Commission  proposes  to  add  an  offense 
example  covering  this  behavior  to  the 
Offense  Behavior  Severity  Index  of  2.20 
and  requests  public  comment  on  the 
need  for  and  the  potential  content  of 
such  an  offense  example. 

These  proposed  rule  changes  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 


Ust  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners,  Probation  and 
parole. 

PART  2— {AMENDEDl 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read: 

Authority:  18  U.S.C  4203(a)(1)  and 
4204(a)(6). 

2.  It  is  proposed  to  amend  Offense 
Example  212  in  Chapter  2,  subchapter  B 
of  the  Offense  Behavior  Severity  Index 


of  28  CFR  2.20  by  designating  the  current 
text  of  paragraph  (d)  as  (dMl)  and 
adding  a  new  paragraph  (d)(2)  to  read  as 
follows: 
212    Assault 

(a)  *  *  * 

(d)  Exception:  (1)  "  '  (2f  If  on  assault  is 
committed  while  resisting  an  amest  or 
detention  initiated  by  a  law  enforcement 
officer  or  a  crvilian  acting  under  color  of  law. 
gmde  conduct  under  fa)  as  Category  Seven, 
(b)  as  Category  Six.  and  (c)  as  Category 
Three. 

3.  It  is  proposed  to  amend  the  Notes  to 
Chapter  Nine  of  the  Offense  Behavior 
Severity  Index  of  28  CFR  2.20  by  adding 
a  new  item  to  read  as  follows: 

CSiapter  Nine— Olfense*  Involving  lUidt 
Drugs 

•  •         *         •         • 

Notes  to  Chapter  Nine: 

♦  «         *         *         • 

(4)  If  weight.  b«t  not  pnrtty  is  available,  the 
following  grading  may  be  used: 

Heroin 

Extremely  large  scale— 6  kilograms  or  more 
Very  large  scale— 2-5.99  "kaograms 
Large  scale— 200  gms.-l  .99  kilograms 
Medium  scale— 28.35-19S.99  gms. 
Small  scale— Less  than  28.35  gms. 

Cocaine 

Extremely  large  scale— 18.75  kilograms  or 

more 
Very  large  scale— 6.25-1^74  kilograms 
Large  scale— 1. 25-6.24  kilograms 
Medium  scale— 200  gm8.-l.24  kilograms 
Small  scale— 20  gm8.-199.99  gms. 
Very  small  scale— 4  gm8.-19.99  gms. 
Extremely  small  scale— Less  than  4  gms. 

4.  It  is  proposed  to  revise  the  Note 
that  accompanies  section  (a)(2)(ii)  of  the 
Rescission  Guidelines  in  28  CFR  2.36  to 
read  as  follows: 

§2.36    Rescission  Guidetlnes. 

(a)  *  *  * 

(2)  *  *  * 

(ii)***  .       , 

Note:  Grade  unlawful  possession  of  a 
fireann  or  explosives  in  a  prison  facility  or 
Community  Treatment  Center  as  Category 
Five.  Grade  unlawful  possession  of  a 
dangerous  weapon  other  than  a  firearm  or 
explosives  (e.g.,  a  knife),  in  a  prison  facility 
or  community  U«atment  center  as  Category 
Three. 

Dated:  May  28, 1986. 
Benjamin  F.  Boer, 
Chairman.  U.S.  Parole  Commission. 
(FR  Doc.  86-13146  Filed  6-11-86;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parte  140. 143,  and  149 

46  CFR  Parts  107, 108,  and  109 
ICGD  79-059] 

Offshore  Cranes;  Performance  and 
Operating  Standards  on  Outer 
Continental  Shelf  and  Mobile  Offshore 
Drilling  Units 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

summary:  This  notice  extends  the 
comment  period  on  the  notice  of 
proposed  rulemaking  concerning 
offshore  crane  performance  and 
operating  standards  on  Outer 
Continental  Shelf  (OSC)  facilities,  on 
deepwater  ports,  and  on  mobile  offshore 
drilling  units  (MODUs).  The  extension 
was  formally  requested  by  the 
International  Association  of  Drilling 
Contractors  (LADC),  one  of  the  largest 
offshore  industry  associations  in  the 
country.  The  lADC  requested  a  sixty 
(60)  day  extension,  citing  cxurent  travel 
restrictions  and  personnel  changes 
within  the  offshore  industry  in  response 
to  recent  economic  developments  having 
significant  impact  upon  offshore 
petroleum  exploration  and  production 
activities.  The  organization  indicated 
that  these  developments  have  created 
substantial  difficulties  in  assembling 
adequate  numbers  of  qualified 
personnel  to  perform  a  thorough 
industry  analysis  of  the  proposed  rule, 
within  the  time  period  prescribed  in  the 
original  proposed  rule.  Because  the 
Coast  Guard  recognizes  the  severity  of 
recent  economic  developments  within 
the  industry,  and  because  this  impact  is 
further  reflected  in  the  relatively  low 
number  of  responses  received  to  date, 
the  Coast  Guard  believes  that  the 
quality  of  the  final  rule  will  be  enhanced 
by  extending  the  public  comment  period. 
Therefore,  the  deadline  for  receipt  of. 
comments  is  extended  to  August  15. 
1986. 

DATE:  The  comment  period  on  the  notice 
of  proposed  rulemaking  is  extended  to 
August  15. 1986. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Commandant  (G-CMC/21) 
(CGD  79-059).  U.S.  Coast  Guard,  2100 
Second  Street  SW..  Washington.  DC 
20593.  Between  die  hours  of  7:30  a.m. 
and  3:30  p.m.  Monday  through  Friday 
except  liolidays,  comments  may  be 
delivered  to.  and  are  available  for 
inspection  and  copying  at,  the  Marine 
Safety  Council  (G-CMC/21).  Room  2110. 


U.S.  Coast  Guard  Headquarters,  2100 

Second  Street  SW..  Washington,  DC. 

(202)  426-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  P.  Reid,  Office  of  Merchant 

Marine  Safety,  G-MTH-4,  (202)  426- 

2197. 

SUPPLEMENTARY  INFORMATION:  This 

notice  of  proposed  rulemaking  was 

published  on  February  14, 1986,  in  the 

Federal  Register  (51  FR  5547). 

I.W.iOme, 

Rear  Admiral,  U.S.  Coast  Guard  Chief,  Office 

of  Merchant  Marine  Safety. 

June  9, 1986. 

[FR  Doc.  86-13280  Filed  6-11-86;  8:45  amj 
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33  CFR  Part  165 
[CCGD7-86-06] 

Safety  Zone  Regulations;  Tampa  Bay 
and  Approaches 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
estabhsh  local  regulations  governing  the 
movement  of  vessels  carrying  liquefied 
petroleimi  gas  in  heavily  populated 
areas  of  Tampa  Bay  and  its  approaches 
and  while  vessels  are  moored  at  the 
receiving  facility.  In  view  of  the  hazards 
associated  with  liquefied  petroleum  gas 
the  Coast  Guard  deems  it  necessary  to 
estabhsh  marine  safety  zones 
surrounding  these  vessels  in  certain 
prescribed  areas  and  under  certain 
conditions. 

dates:  Comments  must  be  received  on 
or  before  July  28, 1986. 
ADDRESS:  Comments  should  be  mailed 
to  Commander  (mps).  Seventh  Coast 
Guard  District,  51  SW.  First  Ave.. 
Miami,  FL  33130.  The  comments  will  be 
available  for  inspection  and  copying  at 
this  office  in  room  1231.  Normal  office 
hours  are  between  7:30  a.m.  and  4:00 
p.m.  Monday  through  Friday  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTjG  Harry  Craig.  Telephone  (305)  350- 
5651. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CCGD7-86-06)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 


addressed  postcard  or  envelopie  is 
enclosed.  All  comments  received  before 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  The  proposed  rules 
may  be  changed  in  light  of  the 
comments  received.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  the  notice  are  LCDR 
Wayne  H.  Ogle.  Coast  Guard  Marine 
Safety  Office  Tampa,  project  officer,  and 
LCDR  Kenneth  E.  Gray,  project  attorney. 
Seventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Proposed  Regulations 

This  action  is  being  considered  in 
view  of  the  potential  hazards  associated 
with  the  movement  of  Liquefied 
Petroleum  Gas  (LPG).  LPG  is  generally 
carried  as  a  liquid  aboard  barges  while 
transiting  the  Port  of  Tampa.  In  its 
natural  state  it  is  a  colorless  gas  with  a 
very  slight  gassy  odor.  It  is  asphyxiating 
and  immediately  dangerous  to  Hfe  and 
health  at  concentrations  of  19,000  PPM. 
LPG  is  highly  flammable,  with  a  flash 
point  of  76  degrees  farenheit  at  1.9%- 
9.5%  concentrations.  The  accidental 
discharge  of  a  large  quantity  of  LPG. 
such  as  that  normally  carried  aboard 
barges  in  Tampa  Bay,  poses  a  serious 
threat  to  the  safety  and  well  being  of 
nearby  residential  and  industrial 
commtmities. 

The  Captain  of  the  Port  Tampa 
developed  the  proposed  regulations 
after  consultations  with  the  primary 
users  of  Tampa  Bay.  The  precautions  of 
fixed  and  floating  safety  zones  are 
deemed  necessary  because  of  the 
potential  hazards  of  explosion  and  fire 
accompanying  LPG  barge  movements 
and  transfer  operations.  It  minimizes  the 
chance  of  a  collision  by  eliminating 
crossing,  overtaking,  or  passing 
situations  in  the  affected  channels. 

Loaded  LPG  vessels  will  be  permitted 
to  enter  Tampa  Bay  and  its  approaches 
widi  a  minimum  of  three  miles  visibility. 
The  inherent  risks  in  transporting  LPG 
increases  during  periods  of  reduced 
visibility. 

The  safety  zone  is  a  "floating  safety 
zone"  and  includes  the  entire  widdi  of 
die  channel  and  1.000  yards  fore  and  aft 
of  die  LPG  vessel.  The  parameters  of  the 
floating  safety  zone  for  loaded  LPG 
carriers  transiting  Tampa  Bay  are  as 
follows: 

(1)  Tampa  Bay  Cut  "J"  Channel  from 
buoy  "lOj"  (LLNR 1589)  north  and 
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including  Tampa  Bay  Cut  "K"  Channel 
to  buoy  "llK"  (LLP  117). 

(2)  When  the  loaded  vessel  departs 
the  mariced  channel  at  Tampa  Bay  Cut 
"K"  buoy  "llK"  (LLP  117)  enroute  to 
Rattlesnake  slip  Tampa.  FL.  the  floating 
safety  zone  extends  1,000  yards  in  all 
directions  surrounding  the  loaded  LPG 
vessel  until  it  arrives  at  the  entrance  to 
Rattlesnake  slip  Tampa,  FL  While  the 
loaded  LPG  vessel  is  maneuvering  in  the 
slip,  and  until  it  is  safety  moored  at 
Warren  Petroleum.  Rattlesnake  slip,  the 
floating  safety  zone  extends  150  feet 
fore  and  aft  of  the  loaded  LPG  vessel 
and  the  width  of  the  slip. 

A  fixed  safety  zone  is  estabUshed 
when  the  LPG  vessel  is  safely  moored  at 
Warren  Petrolem,  Rattlesnake  slip.  The 
fixed  safety  zone  extends  100  feet 
waterside  from  the  vessel.  Any  vessels 
desiring  to  enter  the  fixed  safety  zone 
should  do  so  with  as  slow  a  speed  as 
conditions  permit.  The  fixed  safety  zone 
is  deemed  necessary  to  prevent  surge  of 
moored  LPG  barges  which  may  cause 
damage  to  moorings,  transfer  systems 
and/or  loading  arms  and  result  in  a 
release  of  LPG. 

For  LPG  vessels  departing  port  with 
cargo,  the  fioating  safety  zone  is 
established  when  they  depart  Warren 
Petroleum  and  includes  the  same 
parameters  as  described  above. 

This  proposed  safety  zone  regulation 
would  require  persons  to  comply  with 
the  general  safety  regulations  contained 
in  33  CFR  165.23  which  prohibit  persons 
from  entering  the  safety  zone  without 
authorization  of  the  Captain  of  the  Port 
Tampa.  Mariners  will  be  provided 
advance  notice  of  scheduled  LPG 
transits  of  Tampa  Bay  via  marine  radio 
broadcast  Notice  to  Mariners. 

The  person  directing  the  movement  of 
the  LPG  vessel  is  not  permitted  to  enter 
the  safety  zone  if  the  time  varies  more 
than  one  half  hour  from  the  scheduled 
time  stated  in  the  broadcast  Notice  to 
•  Mariners.  If  the  vessels  actual  arrival 
time  at  the  safety  zone  will  be  more  than 
one  half  hour  from  the  scheduled  time 
permission  must  again  be  obtained  from 
the  Captain  of  the  Part  Tampa  prior  to 
commencing  the  transit.  The  Captain  of 
the  Port  Tampa  will  take  into 
consideration  other  vessel  movements 
prior  to  rescheduling  the  safety  zone. 
Prior  to  commencing  the  movement, 
the  person  directing  the  movement  of 
the  LPG  vessel  shall  make  a  security 
broadcast  to  advise  other  mariners  of 
the  intended  transit.  All  additional 
security  broadcasts,  as  recommended  in 
the  U.S.  Coast  Pilot,  shall  be  made 
throughout  the  transit. 

These  regulations,  in  substance,  will 
also  apply  to  any  waterfront  facilities  or 
vessels  which  may  in  the  future  become 


involved  with  the  movement  and  or 
transfer  of  Liquefied  Petroleum  Gas 
(LPG)  in  the  Port  of  Tampa,  as  deemed 
necessary  by  the  Captain  of  the  Port 
Tampa. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal    . 
Regulation  and  nonsignificant  under 
Department  of  Transportation 
Regulatory  policies  and  procedures  (44 
FR  11034),  February  26. 1979.  The 
economic  impact  of  this  proposal  is 
expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
LPG  carriers  have  been  transiting 
Tampa  Bay  for  a  number  of  years.  The 
proposed  regulations  have  been 
followed  on  a  case  by  case  basis  in  the 
form  of  Captain  of  the  Port  Orders  since 
September  1985.  These  Orders  have 
prescribed  conditions  for  operations 
similar  to  those  contained  in  the  Notice 
of  Proposed  Rulemaking.  By  establishing 
a  permanent  rule,  the  Coast  Guard  will 
achieve  economies  in  manpower  and 
administrative  time,  provide  the  Port  of 
Tampa  with  the  widest  dissemination  of 
these  precautionary  measures,  and 
minimize  the  potential  dangers  of  these 
movements  to  the  port  community. 

The  advance  arrival  notice 
requirement  is  intended  to  permit  non- 
regulated  vessel  and  facility  operators 
the  opportunity  to  more  economically 
schedule  their  operations.  The  time 
constraint  placed  on  the  LPG  vessel  for 
its  entrance  to  the  safety  zone  is 
intended  to  allow  non-regulated  vessel 
operators  to  more  efficiently  schedule 
their  movements  and  not  be  penalized 
by  last  minute  changes  by  LPG  vessels. 

The  fixed  safety  zone  requires  that 
vessels  desiring  to  pass  within  100  feet 
of  a  moored  LPG  vessel  must  first  obtain 
permission  from  the  Captain  of  the  Port 
Tampa.  This  is  not  expected  to  be 
restrictive.  Rattlesnake  slip  has  a 
channel  width  of  Approximately  310 
feet.  The  average  LPG  barge  beam 
calling  at  Warren  Petroleum  is  50  feet 
wide.  A 100  foot  fixed  safety  zone 
allows  160  feet  of  unrestricted  channel 
for  vessels  to  pass. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors  marine  safety.  Navigation 
(Water),  Security  measures.  Vessels. 
Waterways. 


Proposed  Regulation 

PART  165-{  AMENDED] 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33.  Code  of  Federal  Regulations, 
as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1,  6.04-6  and  160.5. 

2.  Section  165.703  is  added  to  read  as 
follows 

§165.703    Tampa  Bay,  Ftorida,  Safety 
Zona. 

(a)  A  floating  safety  zone  is 
established  consisting  of  an  area  1000 
yards  fore  and  aft  of  a  loaded  liquefied 
petroleum  gas  (LPG)  vessel  and  the 
width  of  Tampa  Bay  Cut  "J"  channel 
from  buoy  "lOJ"  (LLNR 1589)  north  and 
including  Tampa  Bay  Cut  "K"  Channel 
to  buoy  "llK"  (LLP  117).  Vessels  are  not 
permitted  to  meet  or  pass  the  loaded 
LPG  vessel  when  it  transits  these 
channels. 

(b)  When  a  loaded  LPG  vessel  departs 
the  marked  channel  at  Tampa  Bay  Cut 
"K"  buoy  "IIK"  (LLP  117)  enroute  to 
Rattlesnake  slip.  Tampa.  FL  the  floating 
safety  zone  extends  1,000  yeards  in  all 

'  directions  surrounding  the  loaded  LPG 
vessel,  imtil  it  arrives  at  the  entrance  to 
Rattlesnake  slip.  While  the  loaded  LPG 
vessel  is  maneuvering  in  the  slip  and 
until  it  is  safely  moored  at  Warren 
Petroleum.  Rattlesnake  slip  the  fioating 
safety  zone  extends  150  feet  fore  and  aft 
of  the  loaded  LPG  vessel  and  the  width 
of  the  slip. 

(c)  The  floating  safety  zone  is 
disestablished  when  the  IPG  vessel  is 
safely  moored  at  the  IPG  receiving 
facility  at  Warren  Petroleum. 
Rattlesnake  slip. 

(d)  A  fixed  safety  zone  is  established 
when  an  LPG  vessel  is  safely  moored  at 
Warren  Petroleum,  extending  100  feet 
waterside  from  the  vessel.  Vessels  are 
permitted  to  pass  the  moored  LPG 
vessel  so  long  as  they  do  not  enter  the 
fixed  safety  zone,  and  proceed  only  with 
extreme  caution  at  the  slowest  safe 
speed  possible.  Vessels  may  not  enter 
the  fixed  safety  zone  without  the 
permission  of  the  Captain  of  the  Port 
Tampa. 

(e)  For  an  outbound  vessel  loaded 
with  LPG.  the  floating  safety  zone  is 
established  when  the  vessel  departs 
from  the  receiving  facility  and  continues 
through  the  areas  described  in  (a)  and 
(b)  above. 
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(f)  The  general  regulations  governing 
safety  zones  contained  in  33  CFR  165.23 
apply. 

(g)  The  Marine  Safety  Office  Tampa 
will  notify  the  maritime  community  of 
periods  during  which  these  safety  zones 
will  be  in  effect  by  providing  advance 
notice  of  scheduled  arrivals  and 
departures  of  loaded  LPG  vessels  via  a 
maritime  broadcast  Notice  to  Mariners. 

(h)  The  owner,  master,  agent  or 
person  in  charge  of  a  vessel  or  barge, 
loaded  with  LPG  shall  report  the 
following  information  to  the  Captain  of 
the  Port,  Tampa  at  least  twenty-four 
hours  before  entering  Tampa  Bay  or  its 
approaches: 

(1)  Name  and  country  of  registry  of 
the  vessel  or  barge; 

(2)  The  name  of  the  port  or  place  of 
departiu>e; 

(3)  The  name  of  the  port  or  place  of 
destination; 

(4)  The  estimated  time  that  the  vessel 
is  expected  to  begin  its  transit  of  Tampa 
Bay  and  the  time  it  is  expected  to 
commence  its  transit  of  the  safety  zone. 

(5)  The  cargo  carried  and  amount, 
(i)  Should  the  actual  time  of  entry  of 

the  LPG  vessel  into  the  safety  zone  area 
vary  more  than  one  half  (%)  hour  from 
the  scheduled  time  stated  in  the 
broadcast  Notice  to  Mariners,  the 
person  directing  the  movement  of  the 
LPG  vessel  shall  obtain  permission  from 
the  Captain  of  the  Port  Tampa  before 
commencing  the  transit. 

(j)  Prior  to  commencing  the  movement 
the  person  directing  the  movement  of 
the  LPG  vessel  shall  make  a  security 
broadcast  to  advise  mariners  of  the 
intended  transit.  All  additional  security 
broadcasts  as  recommended  by  the  U.S. 
Coast  Pilot  5  Atlantic  Coast  shall  be 
made  throughout  the  transit. 

(k)  Vessels  carrying  LPG  are 
permitted  to  enter  and  transmit  Tampa 
Bay  and  approaches  only  with  a 
minimum  of  three  miles  visibility. 

(I)  The  Captain  of  the  Port  Tampa  may 
waive  any  of  the  requirements  of  this 
subpart  for  any  vessel  or  class  of  vessel 
upon  finding  that  the  operational 
conditions  of  a  vessel  or  class  of 
vessels,  or  other  circimistances  are  such 
that  appUcation  of  ttiis  subpart  is 
uimecessary  or  impractical  for  the 
purposes  of  port  safety  or  environmental 
safety. 
T.W.  BoOTger. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port 

May  28. 1966. 
[FR  Doc  86-13279  Filed  6-11-86:  6:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 

Padre  Island  National  Seashore,  Texas; 
Hunting  Regulations 

agency:  National  Park  Service,  Interior. 
action:  Proposed  rule. 

summary:  This  rule  will  amend  the 
existing  hunting  regulations  for  Padre 
Island  National  Seashore  to  exclude 
from  hunting  the  waters  surrounding  all 
posted  rookery  islands  and  define  where 
and  how  duck  blinds  may  be  placed. 

It  is  necessary  in  order  to  help  protect 
rookery  island  habitat  and  the  birds  that 
nest  there  and  to  help  prevent  the 
erection  and  abandorunent  of  permanent 
duck  blinds. 

The  effect  will  be  to  keep  hunters 
away  from  environmentally  sensitive 
rookery  habitat  and  give  them  guidance 
as  to  what  types  of  duck  blinds  are 
acceptable. 

DATES:  Written  comments  will  be 
accepted  until  July  14, 1986. 
ADDRESSES:  Comments  should  be 
addressed  to:  Superintendent,  Padre 
Island  National  Seashore,  9405  South 
Padre  Island  Drive,  Corpus  Christi,  TX 
78418. 
FOR  FURTHER  INFORMATION  CONTACT: 

Max  Hancock,  Chief  Ranger,  Padre 

Island  National  Seashore,  (512)  949- 

8173. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pub.  L  87-712.  authorizing 
establishment  of  Padre  Island  National 
Seashore,  retained  the  privilege  of  the 
public  to  hunt  migratory  waterfowl  on 
the  waters  of  the  Laguna  Madre.  The 
first  regulations  promulgated  to  control 
this  hunting  excluded  only  the  two 
islands  then  used  by  birds  for  rookery 
islands.  For  a  variety  of  reasons  the 
birds  have  expanded  their  nesting 
activity  to  several  other  islands.  In  order 
to  protect  these  new  rookeries  it  is 
necessary  to  post  them  to  exclude 
people.  This  revised  regulation  will 
allow  the  necessary  posting  on  a 
continuing  basis  and  allow  changes  in 
the  posting  as  the  birds'  nesting  habits 
change. 

Omission  in  the  original  regulation  of 
any  mention  of  duck  blinds  resulted  in 
the  proliferation  of  abandoned 
permanently  built  blinds  which  were  an 
eyesore  and  required  considerable  time 
on  the  part  of  the  National  Park  Service 
to  remove.  The  addition  of  the 
restriction  allowing  portable  blinds  only 
will  eliminate  this  problem. 


Public  Participation 

The  policy  of  the  National  Park 
Service  is,  whenever  practicable,  to 
afford  the  public  an  opportimity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions  or 
objections  regarding  this  proposed 
regulation  to  the  address  noted  at  the 
beginning  of  this  rulemaking. 

Drafting  Information 

The  principal  author  of  this 
rulemaking  is  Max  Hancock.  Padre 
Island  National  Seashore.  National  Park 
Service.  Corpus  Christi.  Texas. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  proposed 
regulations  will  not  have  any  significant 
economic  effect  becasue  they  only  serve 
to  readjust  slightly  the  hunting  patterns 
and  methods  currently  used  by  hunters. 
There  should  be  no  additional 
expenditures  involved  as  a  result. 

The  Service  has  determined  that  this 
proposed  rulemaldng  will  not  have  a 
significant  effect  on  the  quaUty  of  the 
human  environment,  health  and  safety 
because  it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  regulations  in 
616  DM  6.  (49  FR  21438).  As  such,  neithe 
an  Environmental  Assessment  nor  an 
Enviroiunental  Impact  Statement  has 
been  prepared. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks. 
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In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR.  Chapter  I  as 

follows: 

PART  7— SP€CMU.  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  fallows: 

Authoritr- 16  U  S.C  1, 3.  9a.  482tk). 

2.  By  revising  §  7J5{b)  to  read  as 
follows: 

§7.75    Padra  Mand  National  SMshor*. 

(b)  Hunting.  (1)  Hunting  is  prohibited, 
except  that  during  the  open  season 
prescribed  by  State  and  Federal 
agencies,  the  hunting  of  waterfowl  is 
allowed  upon  the  waters  of  Laguna 
Madre  wherever  a  floating  vessel  of  any 
type  is  capable  of  being  operated,  at 
whatever  tide  level  may  exist.  Provided, 
however,  that  the  waters  immediately 
ad|acent  to  North  and  South  Bird 
Islands  and  other  designated  rookery 
islands  are  dosed  to  all  hunting  as 
posted.  Hunting,  where  authorized,  is 
allowed  in  accordance  with  all 
applicable  Federal.  State  and  local  laws 
for  the  protection  of  wildlife. 

(2)  The  erecting  of  structures  for  use 
as  hunting  blinds  is  prohibited  except 


that  temporary  bbads  may  be  used 
when  removed  at  the  end  of  each 

hunting  day. 

•        •        *        *        • 

Dated:  May  23. 1966. 
SuBaaRecca, 

Deputy  Assistant  SecpataryforFiak  end 
Wildlife  and  Parks. 
{FR  Doc.  86-13201  FfJed  6-11-88;  B;45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 
IFRL-3009-31 

Requirwnents  for  hnptomwHation 
Ptans;  Surfao*  Coal  Minos  and  Fugitive 
Emissions;  Extension  of  Comment 
Period 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Extension  of  pubhc  comment 
period. 

summary:  On  October  26, 1984,  EPA 
proposed  that  fugitive  emissions  be 
included  in  threshold  applicability 
determinations  of  whether  surface  coal 
mines  would  be  required  to  obtain  air 


quality  new  source  review  permits  (49 
FR  43211).  On  February  28, 1986,  EPA 
reopened  this  public  comment  period  for 
60  days  until  April  2a  1988  (51  FR  7090).- 
The  comment  period  was  subsequently 
extended  until  May  29. 1986  (51  FR 
15803.  April  28, 1986). 

Interested  parties  have  re<|jicg>ed  diat 
EPA  extend  this  public  conMnerU  period 
to  permit  preparation  of  coannenta.  fai 
response  to  those  requests.  I  am  hereby 
extending  the  public  conunent  period  by 
30  days. 

DATES:  The  close  of  public  comment 
period  is  extended  from  May  29, 1986,  to 
June  3a  1986. 

ADDRESSES:  Comments  should  be 
submitted  (preferably  in  triplicate)  to 
Central  Docket  Section  (LE-132A).  U.S. 
EPA,  401  M  Street.  SW.,  Washington, 
DC  20460,  Attention:  Docket  No.  A-84- 
33. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Kirt  Cox,  U.S.  EPA  (MD-15), 
Research  Triangle  Park.  NC  27711, 
telephone:  919-541-5591,  FTS  629-5591. 

Dated:  June  6. 1986. 
|.  Craig  Potter. 
Assistant  Administrator. 
[FR  Doc.  88-13282  Filed  6-11-88:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Intent  to  Deauthorize  Federal  Funding 
for  the  South  Fork  Roanolte  River 
Watershed  Project 

agency:  Soil  Conservation  Service, 

USDA. 

action:  Intent  to  deauthorize  Federal 

funding. 


SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Pub.  L.  83-566,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  622),  the  Soil  Conservation  Service 
gives  notice  of  the  intent  to  deauthorize 
federal  funding  for  the  South  Fork 
Roanoke  River  Watershed  Project,  in 
Floyd,  Montgomery,  and  Roanoke 
Counties.  Virginia.  The  sponsoring  local 
organizations  have  concurred  in  this 
determination  and  agree  that  federal 
funding  should  be  deauthorized  for  the 
project.  Information  regarding  this 
determination  may  be  obtained  from 
James  W.  Spieth,  Acting  State 
Conservationist,  at  Soil  Conservation 
Service,  400  North  Eighth  Street.  Federal 
Building,  Richmond.  Virginia  23240, 
telephone  (804)  771-2457. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Rood  Prevention  Program.  Executive 
Order  12372  regarding  intergovernmental 
review  of  Federal  and  Federally-assisted 
programs  and  projects  is  applicable.) 

lames  W.  Spieth, 

Acting  State  Conservationist. 

May  29. 1986. 

|FR  Doc.  86-13231  Filed  6-11-86;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Advisory  Committees;  Availability  of 
Report  on  Closed  Meetings 

AOENCY:  Department  of  Commerce. 
action:  Announcing  public  availability 
of  report  on  closed  meetings  of  advisory 
committees. 

summary:  The  Department  of 
Commerce  has  prepared  its  report  on 
the  activities  of  closed  or  partially- 
closed  meetings  of  advisory  committees 
as  required  by  the  Federal  Advisory 
Committee  Act. 

ADDRESSES:  Copies  of  the  reports  have 
been  filed  and  are  available  for  public 
inspection  at  two  locations: 
Library  of  Congress,  Newspaper  and 
Current  Periodicals  Reading  Room, 
Room  LM133,  Madison  Building.  Ist 
and  Independence  Avenue,  SE., 
Washington,  DC  20540. 
Department  of  Commerce,  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  Herbert  C 
Hoover  Building,  14th  and 
Constitution  Avenue,  NW., 
Washington,  DC  20230,  Telephone 
(202)  377-4217. 
SUPPtXMENTARY  INFORMATION:  The 

reports  cover  the  closed  and  partially- 
closed  meetings  held  in  1985  of  31 
committees  and  their  subcommittees, 
the  names  of  which  are  listed  below: 
Automated  Manufacturing  Equipment 

Technical  Advisory  Committee 
Biotechnology  Technical  Advisory 

Committee 
Committee  of  Chairmen  of  Industry 

Advisory  Conunittees  for  Trade 

Policy  Matters  (TPM) 
Computer  Peripherals,  Components,  and 

Related  Test  Equipment  Technical 

Advisory  Committee: 
■    —Foreign  Availability  Subcommittee 
— ^Memory  and  Media  Subcommittee 
— Input /Output  Subcommittee 
Computer  Systems  Technical  Advisory 

Committee 
— Software  Subcommittee 
Electronic  Instrumentation  Technical 

Advisory  Committee 
Industry  PoHcy  Advisory  Committee  for 

Trade  Policy  Matters  (TPM). 
Industry  Sector  Advisory  Committee 

(ISAC)  on  Aerospace  Equipment  for 

TPM 
— Customs  Procedures  and  Tariffs 


Subcommittee 
— Government  Supports 

Subcommittee 
—Military  Trade  Subcommittee 
— Purchase/Finance  Subcommittee 
— Space  Equipment  Subcommittee 
ISAC  on  Capital  Goods  for  TPM 

— ^Task  Force  on  Market  Access 
ISAC  on  Chemicals  and  Allied  Products 

for  TPM. 
ISAC  on  Consumers  Goods  for  TPM 
—Defense  Trade  Subcommittee 
— Subcommittee  on 
Telecommunications 
ISAC  on  Electronics  and 
Instrumentation  for  TPM 
—Defense  Trade  Subcommittee 
—Multilateral  Trade  Negotiations 

Subcommittee 
— Subcommittee  on 
Telecommunications 
ISAC  on  Energy  for  TPM 
ISAC  on  Ferrous  Ores  and  Metals  for 

TPM 
ISAC  on  Footwear,  Leather,  and  Leather 

Products  for  TPM 
ISAC  on  Industrial  and  Construction 

Material  and  Supplies  for  TPM 
ISAC  on  NonFerrous  Ores  and  Metals 

for  TPM 
ISAC  on  Paper  and  Paper  Products  for 

TPM 
ISAC  on  Services  for  TPM 
ISAC  on  Small  and  Minority  Business 

for  TPM 
ISAC  on  Textiles  and  Apparel  for  TPM 
ISAC  on  Transportation.  Construction, 
and  Agricultural  Equipment  for 
TPM 
ISAC  on  Wholesaling  and  Retailing  for 

TPM 
Importers  and  Retailers  Textile 

Advisory  Committee 
Industry  Functional  Advisory 

Committee  on  Customs  Matters  for 
TPM 
Indusb7  Functional  Advisory 

Committee  on  Standards  for  TPM 
Management-Labor  Textile  Advisory 

Committee 
Marine  Fisheries  Advisory  Committee 
Militarily  Critical  Technologies  List 
Technical  Advisory  Committee 
National  Advisory  Committee  on 

Oceans  and  Atmosphere 
National  Medal  of  Technology 

Nomination  Evaluation  Committee 
President's  Export  Council 
Subcommittee  on  Export 
Administration 
Semiconductor  Technical  Advisory 
Committee 


IM  I 
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Telecommunications  Equipment 
Technical  Advisory  Committee 

Transportation  and  Related  Equipment 
Technical  Advisory  Ck)miiiittee 

FOR  FURTHER  INFORMATION  CONTACT. 

Suzette  Kern.  Management  Analyst. 
Office  of  the  Secretary,  Department  of 
Commerce.  Washington.  DC  2023a 
Telephone  (202)  377-4217. 

Dated:  fane  9. 1966. 
Jessica  Rick«nbach. 

Information  Management  Division,  Office  of 
Information  Resources  Management 
[FR  Doc  86-13286  Filed  6-11-86;  8.-45  amj 
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Agency  Fonne  Under  Revtew  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  OMB  for 
clearance  the  foHowing  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  tbe  Census 
Title:  Listing  of  EstabUshments  Located 
in  Foreign  Trade  Zones 

Form  number  Agency— MA-400;  OMB- 
NA 

Type  of  Request:  New  Collection 

Burden:  130  respondents:  130  reporting 
hours 

Needs  and  uses:  This  survey  is  needed 
to  develop  a  list  of  companies  that 
operate  within  Foreign  Trade  Zones. 
Census  will  use  the  collected 
information  to  ensure  the  validity  of 
the  data  collected  in  the  economic 
censuses  and  in  interim  annual 
surveys  from  companies  operating  in 
Foreign  Trade  Zones. 

Affected  pubHc  Non-profit  institutions 

Frequency:  One  time 

Respondent's  obligation:  Mandatory 

OMB  Desk  Officer:  Timothy  Sprehe  395- 
4814 

Agency:  Bureau  of  the  Census 

Title:  Construction  Project  Report  (State 
and  Local  Governments) 

Form  number  Agency — C-700  (SL); 
OMB— 0607-0171 

Type  of  Request:  Revision  of  a  currently 
approved  collection 

Burden:  3,250  respondents:  9,750 
reporting  hours 

Needs  and  uses:  This  report  is  needed  to 
collect  the  amount  of  construction  put 
in  place  each  month  from  a 
nationwide  sample  of  new  state  and 
local  government  construction 
projects.  These  statistics  are  used 
eMtensively  by  the  Federal 
Government  in  making  policy 
decisions,  and  they  become  part  of  the 
Gross  National  Product.  They  are  also 
used  by  the  private  sector  for  market 
analysis  and  other  research. 


Affected  public:  State  or  local 

governments 
Frequency:  Monthly 
Respondent's  obligation:  Voluntary 
OMB  Desk  officer  Timothy  Sprehe  395- 

4814 
Agency:  Bureau  of  the  Censu* 
Title:  Construction  Project  Report 
(Private  Construction  Projects) 
Form  number  Agency— C-700;  OMB— 

0607-0153 
Type  of  Request  Revision  of  a  currenUy 

approved  collection 
Burden:  6.200  respondents;  18.600 

reporting  hours 
Needs  and  uses:  This  report  is  needed  to 
collect  the  amount  of  construction  put 
in  place  each  month  from  a 
nationwide  sample  of  new  private 
nonresidential  building  projects. 
These  statistics  are  used  extensively 
by  the  Federal  Government  in  making 
policy  decisions  and  they  become  part 
of  the  Gross  National  Product.  They 
are  also  used  by  the  private  sector  for 
market  analysis  and  other  research. 
Affected  public:  Businesses  or  other  for- 
profit  institutions 
Frequency;  Monthly 
Respondent's  obligation:  Voluntary 
OMB  Desk  officer  Timothy  Sprehe  395- 

4814 
Agency:  Bureau  of  the  Census 
Title:  Construction  Project  Report 

(Multifamily  Residential] 
Form  number  Agency — C-700(R); 

OMB-0607-0163 
Type  of  Request:  Revision  of  a  currently 

approved  collection 
Burden:  3,800  respondents;  9.500 

reporting  hours 
Needs  and  uses:  This  report  is  needed  to 
collect  the  amount  of  construction  put 
in  place  each  month  from  a 
nationwide  sample  of  new  townhouse 
and  apartment  projects.  These 
statistics  are  used  extensively  by  the 
Federal  Government  in  making  policy 
decisions  and  they  become  part  of  the 
Gross  National  Product.  They  are  also 
used  by  the  private  sector  for  market 
analysis  and  the  research. 
Affected  public:  Businesses  or  other  for- 
profit  institutions 
Frequency:  Monthly 
Respondent's  obligation:  Voluntary 
OMB  Desk  officer  Timothy  Sprehe  395- 

4814 
Agency:  Bureau  of  the  Census 
Title:  1987  Census  of  Governments — 

Local  Government  Directory  Survey 
Form  number:  Agency — G-25,  0-26.  G- 
27,  G-28.  G-29,  G-3a  G-31.  G-32; 
OMB— NA 
Type  of  Request:  New  collection 
Burden:  65.000  respondents:  21,250 

reporting  hours 
Needs  and  uses:  These  forms  will  be 
used  for  the  "Local  Government 


Directory"  phase  of  the  1967  Census 
of  Governments.  The  data  will 
provide  a  comprehensive  updated 
mailing  list  of  all  local  governments 
for  subsequent  phases  of  the  Census 
of  Governments  which  pertain  to 
governmental  finances  and 
employment;  provide  a  basis  for 
pubhshed  statistics  on  the  number  of 
local  governments  and  public  school 
systems  in  the  United  States  and  on 
their  organizational  characteristics; 
supply  more  detailed  unpublished 
listings  and  machine  recorded  data  for 
appropriate  reference  and  research 
use;  and  provide  public  employment 
and  finance  data  for  some  53.000 
small  municipal  township,  school 
system,  and  special  district 
governments. 
Frequency:  Quinquennially 
Respondent's  obligation:  Voluntary 
OMB  Desk  officer  Timothy  Sprehe  395- 

4814 
Agency:  Bureau  of  the  Census 
Title:  Annual  Survey  of  Manufactures 
Form  number  Agency— MA-1000(MU). 
MA-1000(SU).  MA-1000(S).  MA- 
1000(B);  OMB— 0607-0449 
Type  of  Request:  Revision  of  a  currently 

approved  collection 
Burden:  81,000  respondents;  205.900 

reporting  hours 
Needs  and  uses:  This  program  provides 
the  key  measures  of  manufacturing 
activity  for  intercensal  years.  Its 
results  are  used  widely  as  a 
benchmark  of  other  Federal  statistical 
programs,  including  the  Federal 
Reserve  Board's  "Index  of  Industrial 
Production",  the  Bureau  of  Economic 
Analysis  estimates  of  the  gross 
national  product,  and  the  Department 
of  Commerce's  annual  publication. 
"Industrial  Outlook." 
Affected  public:  Businesses  or  other  for- 
profit  institutions 
Frequency:  Annually 
Respondent's  obligation:  Mandatory 
OMB  Desk  officer  Timothy  Sprehe  395- 
4814 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-4217. 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 


Dated:  )une6. 1986. 
Edward  Michals, 

Departmental  Clearance  Officer,  Information 
Management  Division  Management 
|FR  Doc  86-13269  Filed  6-11-88:  8:45  am] 

BILUNG  COOe  3SM-07-M 


Foreign-Trade  Zones  Board 
(Docket  11-66] 

Witttdrawai  of  Application  for  Subzone 
Relocation,  Dole  Pineapple  Plant 

The  Hawaii  State  Department  of 
Planning  and  Economic  Development  on 
behalf  of  the  State  of  Hawaii,  grantee  of 
Foreign-Trade  Zone  9.  has  requested 
withdrawal  of  its  application  to  the 
Foreign-Trade  Zones  Board  to  relocate 
Subzone  9C  for  the  Pineapple  cannery  of 
Dole  Processed  Food  Company.  The 
application  was  filed  on  March  14. 1986 
(51  FR  10246.  3-25-86).  Dole  has  decided 
to  improve  its  existing  facility  rather 
than  relocate. 

The  request  is  approved  and  Foreign- 
Trade  Zones  Board  Docket  No.  11-86  is 
closed. 

Dated:  |une  9. 1986. 
John  |.  Da  Poate.  )r.. 
Executive  Secretary. 
(FR  Doc.  8&-13302  Filed  6-11-86;  8:45  am) 

BtLLMG  COOC  3i10-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Proposed  Permit 
Modification  Na  4;  Southwest 
Fisheries  Center,  ftational  Marine 
Fistieries  Service  (P77  #  7) 

Notice  is  hereby  given  that  the 
Southwest  Fisheries  Center  National 
Marine  Fisheries  Service.  P.O.  Box  271. 
La  Jolla,  Cahfomia  92038.  has  requested 
a  modification  of  Permit  No.  413  issued 
on  April  20. 1983  (48  FR  17638),  as 
modified  on  July  6, 1983  (48  FR  31062). 
May  11, 1964  (49  FR  20047)  and  July  3. 
1985  (50  FR  28238).  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407).  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  Part  216)  and 
the  regulations  governing  endangered 
species  permits  (50  CFR  Parts  217-222). 

The  Permit  Holder  is  requesting  to 
conduct  captive  research  studies  to 
determine  underwater  auditory 
thresholds  of  Hawaiian  monk  seals 
[Monacbus  schauinslandi]  for  different 
sound  frequencies  and  to  determine  the 
appropriate  dose  of  an  inhibitory  analog 
of  gonadotropin-releasing  hormone  to 


determine  a  means  of  controlling 
aggressive  behavior  in  monk  seals. 

Concurrent  with  the  publication  of 
this  Notice  in  die  Federal  Register  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington. 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 
Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street,  NW., 

Washington,  DC;  and 
Regional  Director,  Southwest  Region, 

National  Marine  Fisheries  Service.  300 

South  Ferry  Street.  Terminal  Island, 

California  90731-7415. 

Dated:  June  3, 1966. 
Richard  B.  Roe, 

Director,  Office  of  Fisheries  Management 
National  Marine  Fisheries  Service. 
[FR  Doc.  86-13267  Filed  6-11-86;  8:45  am) 

BILUNG  COOE  M1S-2I-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amending  Export  Visa  ftaqutovment 
for  Certain  Man-Mad*  Flbor  TsxtHe 
Products  Produced  or  Manufactured  in 
Taiwan 

June  6. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  12, 1986. 
For  further  information  contact  Kathy 
Davis,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  377- 
4212. 


Background 

Under  the  terms  of  die  bilateral 
agreement  of  November  18, 1982,  as 
amended,  concerning  certain  cotton, 
wool  and  man-made  fiber  textile 
products  from  Taiwan,  agreement  has 
been  reached  to  further  amend  the 
existing  export  visa  requirement  to 
provide  for  the  use  of  visas  for  Category 
631  as  a  whole,  instead  of  Category  631- 
W  or  631-0.  Accordingly,  in  the  letter 
which  follows  this  notice,  the  Chairman 
of  the  Committee  for  the  Implementation 
of  Textile  Agreements  directs  the 
Commissioner  of  Customs  to  permit 
entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  man- 
made  fiber  gloves,  visaed  as  Category 
631.  effective  on  June  12. 1986  for  goods 
exported  on  and  after  June  1, 1986.  Man- 
made  fiber  gloves  in  Category  631, 
exported  before  June  1. 1986,  may  be 
visaed  using  631-W  or  631-0,  provided 
all  other  requirements  established  under 
this  visa  arrangement  have  been  met. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  was 
published  in  the  Federal  Renter  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607),  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  die  Tariff 
Schedules  of  die  United  SUtes 
Annotated  (1986). 
Leonard  A.  Mobley. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

June  6, 1986. 

Committee  for  tiie  ImpleoMatation  of  Textile 
Agraements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229 

Dear  Mr.  Commissioner:  This  direcUve 
further  amends,  but  does  not  cancel,  the 
directive  of  September  27. 1972.  as  amended, 
issued  to  you  by  the  Chairman.  Committee 
for  the  Implementation  of  Textile 
Agreements,  which  established  an  export 
visa  requirement  for  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan. 

Effective  on  June  12. 1986  and  until  further 
notice,  the  existing  export  visa  requiremenl 
established  by  the  directive  of  September  27, 
1972,  as  amended,  is  hereby  further  amended 
to  permit  entry  for  consumption,  or 
withdrawal  from  warehouse  for  consumption, 
in  the  United  States  of  man-made  fiber  textile 
products  in  Category  631,  visaed  as  Category 
631,  if  exported  on  and  after  June  1, 1986. 
Merchandise  in  Category  631.  exported 
before  June  1. 1986  and  visaed  as  Category 
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631-W  or  631-0,  shall  not  be  denied  entry 
provided  all  other  requirements  previously 
established  under  this  visa  arrangement  have 
been  met. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fails  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Leonard  A.  Mobley. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  86-13270  Filed  6-11-88;  8:45  am) 

BIUJNQCOOC  SSMHNMI 


DEPARTMENT  OF  DEFENSE 
Department  of  ttte  Navy 
DEPAFrTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(OR  194741 

Designation  of  Certain  Lands  as  Put>iic 
Domain  Wittiin  ttw  U^  Navy 
Boardman  Boml)ir>g  Range;  Oregon 

AGENCIES:  Bureau  of  Land  Management, 
Interior,  and  the  Department  of  the 
Navy,  Defense. 
ACTION:  Administrative  order: 

SUMliARY:  This  order  designates 
19,070.62  acres  of  acquired  lands  within 
the  Boardman  Bombing  Range,  Oregon, 
as  public  domain  lands.  The  land  have 
been  and  remain  closed  to  surface  entry, 
mining  and  mineral  leasing. 
EFFECTIVE  DATE:  ]une  12,  1986. 
FOA  FURTHER  INFORMATION  CONTACT 

Champ  C.  Vaughan,  ]r..  Bureau  of  Land 
Management,  Oregon  State  Office, 
Branch  of  Lands  and  Minerals 
Management.  P.O.  Box  2965,  Portland, 
Oregon  97208  Phone  503-231-6905. 
SUPPtEMENTARV  INFORIMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  and  the  Secretary  of  the 
Navy  by  section  207  of  the  Military 
Construction  Act  of  1960  (74  Stat. 
166.175).  as  amended  by  the  Act  of 
October  4. 1961  (75  Stat.  777],  it  is 
ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  lands,  which  were 
acquired  by  the  United  States  and  are 
located  within  the  Boardman  Bombing 
Range,  are  hereby  designated  as  public 
domain  lands  of  the  United  States 
subject  to  all  laws  and  regulations 
applicable  thereto  and  shall  be  reserved 
for  use  as  a  bombing  range  under  the 
administration  of  the  Department  of  the 
Navy: 

Willamette  Meridian 
T  4  N.,  R.  24  E.. 


Sec.  25,  NV4. 
T.  2  N..  R.  25  E., 

Sec.  3  lots  1.  2,  3.  and  4,  S'/iNW.  N'/iSE%, 
SWV4SEy4,  and  the  northerly  2.22  acres 
of  the  NWV4NWy4SEV4SE'/«; 
Sec.  5..  lots  1,  2.  3,  and  4.  SMjN'/i.  and  S'A. 
T.  3  N..  R.  25  E. 

Sec.  3,  lots  1.  ^  3  and  4,  SV^NV^,  and  SV^: 

Sec.  5,  lots  1.  Z  3  and  4,  SV4NV4.  and  SV4; 

Sec.  7,  lots  1.  2,  3  and  4,  EV4WV4.  and  E'/4; 

Sec.  9, 11, 13. 15. 16,  and  17; 

Sec.  19,  lots  1.  2,  3  and  4.  EMiWMj.  and  E^4; 

Sec.  21.  lots  23,  25.  27.  and  29; 

Sec.  31.  lots  1.  i  3  and  4.  EV4W%.  and  EV4: 

Sees.  33.  35,  and  36. 
T.  4  N..  R.  25  E. 

Sec.  24,  27.  and  29; 

Sec.  31.  lots  1.  2,  3,  and  4.  EV4WV4.  and  E'/i; 

Sec.  33,  35.  and  36. 

The  areas  described  aggregate  19.070.62 
acres  in  Morrow  County.  Oregon. 

2.  Subject  to  valid  existing  rights,  the 
lands  described  in  paragraph  1  shall 
remain  withdrawn  from  all  forms  of 
entry  and  appropriation  under  the  public 
land  laws,  including  the  mining  and 
mineral  leasing  laws. 

Dated:  June  5, 1966. . 
|.  StevMi  Griles, 

Assistant  Secretary  of  the  Interior. 

Dated:  March  31. 1986. 
|ohn  Lehman, 
Secretary  of  the  Navy. 
(FR  Doc.  86-13232  Filed  6-11-86;  8:45  am) 

BIUJNQCOOC  4310-«4-« 


DEPARTMENT  OF  ENERGY 

TotK^ree  TeteplH>ne  Information 
Service 

On  June  17  and  June  27, 1983,  the  U.S. 
Nuclear  Regulatory  Commission  (NRG) 
and  the  U.S.  Department  of  Energy 
(DOE),  respectively,  signed  a  Procedural 
Agreement  (48  FR  38701.  8-25-83)  which 
outlines  the  procedures  which  DOE  and 
NRC  will  observe  in  their  interactions 
on  the  characterization  of  sites  for  a 
geologic  repository  under  the  Nuclear 
Waste  Policy  Act  of  1982  (Pub.  L.  97-425, 
96  Stat.  2201). 

The  Procedural  Agreement  specifies 
that  schedules  for  technical  meetings 
between  DOE  and  NRC  will  be  made 
publicly  available  by  DOE  in  a  timely 
manner  with  members  of  the  public 
invited  to  attend. 

To  provide  members  of  the  public 
with  timely  information  pertaining  to  the 
time,  location,  and  agenda  for  all  such 
public  meetings,  DOE  established  a  toll- 
free  telephone  information  service  as 
follows:  For  calls  originating  in 
Maryland,  800-492-4610;  for  calls 
originating  in  the  other  49  States  800- 
368-2235. 


The  Procedural  Agreement  also 
specifies  that  DOE  will  notify  the  public 
that  a  toll-free  telephone  service  is 
available  by  annually  noticing  the  toll-    • 
free  telephone  iiumbers  in  the  Federal 
Register.  This  notice  fulfills  DOE's 
commitment. 

For  additional  information  about  the 
toll-free  telephone  information  service, 
contact:  Charles  Head,  Office  of  Civilian 
Radioactive  Waste  Management,  U.S. 
Department  of  Energy,  RW-24, 
Washington,  DC  20585,  * 

Dated:  June  3, 1986. 
Ben  Rusche, 

Director,  Office  of  Civilian  Radioactive 
Waste  Management. 

|FR  Doc.  86-13306  Filed  6-11-86;  8:45  am) 
MIXING  COOC  M50-«1-« 

Economic  Regulatory  Administration 

(ERA  Docket  No.  86-34-NG) 

Canadian  Natural  Gas  Clearing  House 
(U.S.)  Inc.  Application  to  Import 
Natural  Gas  From  Canada 

agency:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Notice  of  application  for 

blanket  authorization  to  import  natural 

gas  from  Canada  for  short-term  and  spot 

sales. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  May  21, 1986,  of  an  application  filed 
by  Canadian  Natural  Gas  Clearing 
House  (U.S.)  Inc.  (Canadian  Clearing 
House),  a  Delaware  corporation,  for 
blanket  authorization  to  import  up  to  75 
Bcf  for  a  term  of  two-years  beginning  on 
the  date  of  first  delivery.  The  gas  would 
be  sold  on  a  short-term  or  spot  basis  to 
U.S.  purchasers  including  pipelines, 
local  distribution  companies,  and 
commercial  and  industrial  end-users. 
Canadian  Clearing  House  would  import 
gas  for  its  own  account  as  well  as  for 
the  accounts  of  its  Canadian  supplier 
clients  and  U.S.  purchaser  clients.  The 
specific  terms  of  each  import  and  sale 
would  be  negotiated  on  an  individual 
basis  including  price  and  volumes. 
Canadian  Clearing  House  proposes  to 
make  quarterly  reports  to  the  ERA. 

The  application  was  filed  with  the 
ERA  pursuant  to  section  3  of  the  Natural 
Gas  Act  and  Delegation  Order  No.  0204- 
111.  Protests^  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  4:30  p.m.,  on  July  14, 1986. 


FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Dukes,  Natural  Gas  Division, 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration,  Forrestal 
Building,  Room  GA-078, 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  252-9590 

Diane  Stubbs,  Natural  Gas  arid  Mineral 
Leasing.  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  252-6667. 

SUPPLEMENTARY  INFORMATION:  The 
decision  on  this  application  will  be 
made  consistent  with  the  IXDE's  gas 
import  policy  guidelines,  under  which 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  nesponses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Conunent  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  die  regulations  in 
10  CFR  Part  590.  The  should  be  filed 
with  the  Natural  Gas  Division.  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administratioa  Room  GA-076,  RG-23. 
Forrestal  Building,  1000  Independence 
Avenue,  SW^  Washington.  DC  20585, 
(202)  252-047&  They  must  be  filed  no 
later  than  4:30  p.m.,  July  14, 1986. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 


necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
.  additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Canadian  Clearing  House's 
application  is  available  for  inspection 
and  copying  in  the  Natural  Gas  Division 
Docket  Room,-GA-076-A  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  throtigh  Friday,  except 
holidays. 

Issued  in  Washington.  DC  June  6, 1986 
Barton  R.  House, 

Deputy  Director.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 

(FR  Doc.  86-13241  Filed  6-11-88;  8:45  amj 
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[Docket  No.  (ERA  Docket  No.  SS-SS-NGl 

Natural  Gas  Imports/Exports, 
Tricentrol  Petroleum  Marlceting,  Inc., 
Application  to  lmport/E)q»ort  Natural 
Gas 

agency:  Economic  Regulatory 
Administration.  Energy. 
action:  Notice  of  AppUcation  for 
Blanket  Authorization  to  Import  and 
Export  Natural  Gas  for  Short-Term  and 
Spot  Sales. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  Uie  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  May  9. 1986.  of  an  application  from 
Tricentrol  Petroleum  Marketing,  Inc. 


(TPMI),  for  blanket  authorization  to 
import  Canadian  natural  gas  and  to 
export  natural  gas  to  Canada  for  short- 
term  sales  in  the  respective  country's 
spot  markets.  Authorization  is  requested 
to  import  up  to  125  Bcf  of  Canadian 
natural  gas  over  a  two-year  term 
beginning  on  the  date  of  first  dehvery  of 
the  import.  Additionally.  TPMI  requests 
authorization  to  export  59  Bcf  of  natural 
gas  to  Canada  from  the  United  States 
over  a  two-year  term,  beginning  on  the 
date  of  first  delivery. 

TPMI  proposes  to  purchase  individual 
volumes  of  natural  gas  from  various 
reliable  Canadian  suppliers  for  its  own 
account  or  for  others  and  to  resell  those 
imported  volumes  on  a  short-term  or 
spot  market  basis  to  domestic 
purchasers.  TPMI  also  proposes  to 
export  and  market  domestically 
produced  gas,  primarily  supplied  from 
the  Bear  Paw  region  of  Montana,  to 
various  Canadian  customers. 

The  applicant  states  that  it  anticipates 
that  some  exported  domestic  gas  could 
be  transported  in  Canada  but  ultimately 
re-enter  the  U.S.  and  sold  to  end-users  in 
this  country.  TI^l  intends  to  utilize 
existing  pipeline  facilities  for  the 
transportation  of  the  imported  and 
exported  volumes.  TPMI  proposes  to 
submit  quarterly  reports  giving  details  of 
individual  transactions  in  the  month 
following  each  calendar  quarter. 

The  application  was  filed  with  the 
ERA  pursuant  to  Section  3  of  the  Natural 
Gas  Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
and  written  comments  are  to  be  filed  no 
later  than  July  14, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  J.  Peters,  Natural  Gas  Division, 
Office  of  Fuels  Programs,  Economic 
Regulatory  Administration,  Forrestal 
Building,  Room  GA-076. 1000 
Independence  Avenue,  SW. 
Washington,  DC  20565,  (202)  252-8162. 
Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy.  Forrestal 
Building.  Room  6E-04Z  1000 
Independence  Avenue.  SW. 
Washington,  DC  20585,  (202)  252-6667. 
SUPPLEMENTARY  MFORMATION:  TPMI 
requests,  in  light  of  recent  similar 
authorizations,  that  its  application  be 
considered  on  an  expedited  basis.  An 
ERA  decision  on  applicant's  request 
particularly  with  respect  to  whether 
additional  written  comments  or  other 
procedures  will  be  necessary  in  this 
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case,  will  not  be  made  until  responses  to 
this  notice  have  been  received. 

The  decision  on  the  application  to 
import  natural  gas  will  be  made 
consistent  with  the  DOE's  gas  import 
policy  guidelines,  under  which 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22, 1964).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
pohcy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

The  decision  on  the  application  to 
export  natural  gas  will  be  made 
consistent  with  the  Secretary  of 
Energy's  Delegation  Order  to  the 
Administrator  of  the  ERA  (49  FR  6690, 
February  22, 1984),  under  which  the 
domestic  need  for  the  gas  to  be  exported 
is  the  primary  consideration  in 
determining  whether  it  is  in  the  pubUc 
interest.  Parties  that  may  oppose  this 
application  should  comment  in  their 
responses  on  the  issue  of  the  domestic 
need  for  the  gas  as  set  forth  in  the 
Delegation  Order.  The  appHcant  asserts 
that  there  is  no  domestic  need  for  this 
gas.  Parties  opposing  the  arrangement 
bear  the  burden  of  overcoming  this 
assertion. 

Public  Comment  Procedures: 

In  responses  to  the  notice,  any  person 
may  Hie  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  speciHed  by  the  regulations  in 
10  CFR  Part  590.  They  should  be  filed 
with  the  Natural  Gas  Division.  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration.  Room  GA-076-A.  RG- 
23.  Forrestal  Building.  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585.  (202)  252-g47& 


They  must  be  filed  no  later  than  4:30 
p.m..  July  14. 1986. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  repUes  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  upon  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  TPMI's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-076-A.  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  June  6, 1986. 
Barton  R.  House. 

Deputy  Director.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  86-13307  Filed  6-11-88;  8:45  am) 
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Office  of  Hearings  and  Appeals 

Issuance  of  DecMons  and  Orders; 
Week  of  April  21  through  April  25, 1986 

During  the  week  of  April  21  through 
April  25, 1986.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  fUed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 


submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Haley  v.  Mack.  4/21/36.  KFA-0025 

Haley  V.  Mack  filed  an  Appeal  from  a 
determination  by  the  Acting  Director, 
Program  Support  Division,  Office  of  Military 
Application,  concerning  a  Request  for 
Information  which  he  had  submitted  under 
the  Freedom  of  Information  Act  (the  FOIA). 
Mr.  Mack  challenged  the  adequacy  of  the 
DOE's  search  for  responsive  documents.  In 
considering  the  Appeal,  the  DOE  found  that  a 
document  existed  which  had  not  t>een 
released  to  Mr.  Mack  that  was  within  the 
scope  of  his  original  request.  The  DOE 
remanded  the  matter  to  the  Acting  Director  to 
determine  whether  the  document  is  exempt 
from  mandatory  disclusure  under  the  FOIA. 

Remedial  Orders 

Lotus  Petroleum.  Inc..  4/23/86.  HRO-0233 

Lotus  Petroleum,  Inc.,  its  president,  William 
T.  Tootle,  and  its  vice  president,  Lynn  O 
Castle  (collectively,  "Lotus"),  objected  to  a 
Proposed  Remedial  Order  issued  to  them  on 
May  3. 1984.  In  the  PRO.  the  Economic 
Regulatory  Administration  found  that  during 
the  period  from  April  1. 1980  through 
December  31. 1980,  Lotus  violated  10  CFR 
212.186  (the  layering  regulation)  by  charging 
prices  for  crude  oil  in  excess  of  the  actual 
cost  of  the  crude  oil  without  providing  any 
service  or  function  traditionally  and 
historically  associated  wuh  the  resale  of 
crude  oil.  In  considering  the  firm's  Statement 
of  Objections,  the  DOE  upheld  the  validity  of 
the  layering  regulation  and  found  that  the 
firm's  crude  oil  resale  transactions  violated 
that  regulation  as  well  as  the  normal  business 
practices  rule  at  10  CFR  210.62(c).  The  DOE 
concluded  tha  the  PRO  should  be  issued  as  a 
final  Remedial  Order  and  that  Lotus,  Tootle, 
and  Castle  were  jointly  and  severally  liable 
for  overcharges  in  the  amount  of  $11,833,152 
plus  interest. 

MAPCO  International  Inc..  4/21/36.  HRO- 
0193 
MAPCO  International  Inc.  objected  to  a 
Proposed  Remedial  Order  which  was  issued 
to  the  firm  on  June  30, 1983.  In  the  PRO.  the 
Economic  Regulatory  Administration  found 
that  MAPCO's  crude  oil  reselling  activities 
had  violated  the  layering  rule,  10  CFR 
212.186.  which  prohibited  crude  oil  resellers 
from  applying  a  markup  in  any  crude  oil  sales 
transaction  in  which  they  did  not  perform 
any  service  or  function  historically  and 
traditionally  performed  by  crude  oil  resellers. 
The  ERA  also  alleged  that  these  activities 
violated  the  normal  business  practices  and 
anti-circ\unvention  rules.  10  CFR  205.202. 
210.62(c).  In  addihon.  the  ERA  alleged  that  in 
other  transactions  the  firm  violated  the 
general  price  rule.  10  CFR  212.186.  by 
reselling  crude  oil  at  prices  exceeding  the 
firm's  permissible  average  markup. 

The  DOE  found  no  merit  to  MAPCO's 
argument  that  the  layering  regulation  was  not 
validly  promulgated.  The  DOE  held  that  the 
layering  rule  required  crude  oil  resellers  to 
provide  some  tangible  service  which 
facilitated  the  movement  of  crude  oil  from  the 
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producer  to  the  refiner  or  which  provided 
some  other  function  of  economic  benefit  to 
the  crude  oil  market,  and  that  MAPCO  had 
not  provided  such  a  service  or  function.  The 
DOE  found  that  these  activities  also  violated 
the  normal  business  practices  and  anti- 
circumvention  rules.  The  DOE  further 
determined  that  MAPCO  had  violated  the 
general  price  rule  by  reselling  crude  oil  at 
prices  exceeding  the  firm's  permissible 
average  markup,  rejecting  MAPCO's 
contention  that  its  prices  were  lawful  under 
the  "safe  harbor"  provision,  because  the  firm 
had  not  demonstrated  that  it  had  relied 
contemporaneously  upon  the  prices  charged 
by  its  nearest  comparable  reseller  in  setting 
its  prices. 

The  DOE  also  granted  a  request  by  the 
ERA  to  clarify  the  language  of  the  PRO 
regarding  interest  to  make  it  clear  that 
interest  was  not  tolled  upon  issuance  of  a 
final  Remedial  Order.  As  so  modified,  the 
PRO  was  issued  as  a  final  Order. 

Requests  for  Exception 

E.  H.  Moorhouse.  Inc..  4/25/86.  KEE-0015 

E.  H.  Moorhouse.  Inc.  filed  an  Application 
for  Exception  seeking  relief  from  its 
obligation  to  submit  Form  EIA-7e2B.  entitled 
"Reseller/Retailers'  Monthly  Petroleum 
Product  Sales  Report."  In  considering 
Moorhouse's  request,  the  DOE  found  that  the 
firm  failed  to  demonstrate  that  it  was 
particularly  adversely  affected  by  the 
requirement  that  it  file  Form  EIA-782B. 
Accordingly,  exception  relief  was  denied. 
Eastern  Petroleum  Corp..  4/25/86.  KEE-0016 

Eastern  Petroleum  Corporation  filed  an 
Application  for  Exception  seeking  relief  from 
the  requirement  that  it  file  Form  EIA-782B.  In 
considering  Eastern's  request,  the  DOE  found 
,  that  due  to  an  employee  injury,  the  firm  was 
particularly  adversely  affected  by  the 
reporting  requirement.  However,  the  DOE. 
found  that  the  difficulties  the  firm  faced  were 
temporary.  Accordingly,  the  DOE  granted  the 
exception  request  i/i  part  and  relieved  the 
firm  from  its  obligation  to  file  the  EIA-782B 
Forms  in  the  months  of  February  and  March 
1986. 

Implementation  of  Special  Refund  Procedures 

American  Pacific  International.  Inc..  4/22/86. 
HEF-0316 
The  DOF.  issued  a  Decision  and  Order 
setting  forth  procedures  for  distributing 
S368.000  plus  accrued  interest  remitted  to  the 
DOE  by  American  Pacific  International.  Inc. 
(API),  a  crude  oil  producer  and  a  reseller  of 
motor  gasoline,  pursuant  to  a  1983  consent 
order.  The  DOE  determined  that  the  funds 
should  6e  divided  into  two  pools,  one  for 
crude  oil  claims  and  the  other  for  motor 
gasoline  claims.  The  crude  oil  funds  will  be 
pooled  with  other  crude  oil  funds  in  escrow 
under  the  Department's  Statement  of 
Restitutionary  Policy  to  afford  Congress  the 
opportunity  to  select  the  means  for 
distributing  the  funds.  The  remainder  of  the 
API  settlement  funds  will  be  available  to 
purchasers  of  API  motor  gasoline  who  were 
injured  by  the  firm's  pricing  practices  during 
the  consent  order  period.  November  1, 1973 
through  lanuary  27, 1981.  The  Decision 
outlines  specific  information  to  be  included  in 
refund  applications. 


Standard  Oil  Company  (Indiana).  4/25/86. 
HQF-C588 
The  OHA  issued  a  Decision  and  Order 
which  establishes  procedures  for  the 
"second-stage"  distribution  of  $30.9  million  in 
unclaimed  consent  order  funds  provided  by 
Standard  Oil  Company  (Indiana),  now  known 
as  Amoco  Corporation.  The  OHA  determined 
that  although  Amoco  operated  through  much 
of  the  United  States,  the  effects  of  the 
overcharges  were  borne  disproportionally  by 
certain'states.  The  OHA  therefore  divided  the 
money  remaining  in  the  refined  products  pool 
of  the  Amoco  escrow  account  among  45 
states  in  shares  which  reflect  the  volume  of 
price-controlled  Amoco  products  consumed 
in  each  during  the  consent  order  period — 
March  1973  through  December  1979.  The 
OHA  also  provided  that  the  funds  would  be 
disbursed  only  after  the  approval  by  OHA  of 
restitutionary  plans  submitted  by  the  states 
and  by  Indian  tribes. 

Refund  Applications  ^ 

City  Service.  Inc. /Neighborhood  Store,  et  al.. 
4/24/86.  RF219-1  et  al. 
The  Office  of  Hearings  and  Appeals  . 
granted  Applications  for  Refund  filed  by  nine 
claimants  from  a  fund  obtained  through  a 
Consent  Order  entered  into  with  City  Service, 
Inc.  All  of  the  applicants  were  resellers  who 
requested  refunds  below  the  $5,000  threshold 
level.  The  total  amount  of  the  refunds  granted 
was  $9,162,  consisting  of  $4,972  in  principal 
plus  $4,190  in  interest. 
Eastern  Petroleum  Corp./Crofton  Country 
Club  et  a!..  4/21/86.  RF325-3  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund  filed 
In  the  Eastern  Petroleum  Corporation  special 
refund  proceeding.  Four  of  the  applicants 
were  end-users  of  motor  gasoline  purchased 
for  Eastern  during  the  consent  order  period 
and  one  was  a  reseller  whose  purchases 
entitled  him  to  a  refund  below  the  $5,000 
small  claims  threshold.  In  its  Decision,  the 
DOE  granted  the  five  applications  under  the 
standards  specified  in  Busier  Enterprises. 
Inc..  13  DOE  \  95,308  (1985).  The  rehinds 
granted  in  this  proceeding  total  $4,450. 
representing  $3,219  in  principal  and  $1,231  in 
interest. 

Little  America  Refining  Company/Ida  Grove 
Oil  Company.  S&SOil  Company.  4/21/ 
86  FR112-45.  FR112-46 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  the  Little  America 
Refining  Company  (Larco)  deposit  escrow 
account  to  two  indirect  purchasers  of  Larco 
covered  products,  Ida  Grove  Oil  Company 
andS  &  S  Oil  Company.  Both  firms  submitted 
evidence  to  indicate  that  the  product  they 
purchased  originated  with  Larco.  Since 
neither  of  the  refund  claims  exceeded  $5,000, 
the  DOE  did  not  require  the  applicants  to 
submit  further  evidence  of  Injury.  The  refunds 
to  these  firms  total  $1,127.  representing  $753 
in  principal  and  $374  in  interest. 
Little  America  Refining  Co./Westport  Energy 
Corp.,  Mountain  Fuel  Supply  Co./ 
Westport  Energy  Corp.,  4/24/86.  RF112- 
0184.  RFl  18-0002 
Westport  Energy  Corp.  filed  Applications 
for  Refund  seeking  portions  of  the  funds 
obtained  by  the  DOE  through  Consent  Orders 


with  Little  America  Refining  Co.  and 
Mountain  Fuel  Supply  Co.  The  Applications 
were  based  on  one  and  two  eligible 
purchases  during  the  respective  consent 
order  periods,  suggesting  that  Westport  was  a 
spot  purchaser  of  both  consent  order  firms' 
covered  petroleum  products.  Accordingly,  the 
DOE  requested  that  Westport  submit 
information  to  overcome  the  spot  purchaser 
presumption  of  non-injury.  Since  Westport 
did  not  respond  to  the  DOE  request  for 
additional  information,  the  firm's  two 
Apphcations  were  dismissed. 
Mobil  Oil  Corporation/Frank  A.  Timpani 
Service  et  al..  4/21/86  RF225-2  et  al. 
The  DOE  issued  a  Decision  granting  63 
Applications  for  Refund  from  the  Mobil  Oil 
Corporation  escrow  account  filed  by  resellers 
and  retailers  of  Mobil  refmed  petroleum 
products.  Fifty-seven  retailers  of  motor 
gasoune  elected  to  apply  for  refunds  based 
upon  the  presumptions  for  motor  gasoline 
claimants  set  forth  in  Mobil  Oil  Corp..  13 
DOE  \  85,339  (1985).  Six  applicants  who 
purchased  products  other  than  motor  gasolii« 
received  refunds  based  on  the  small  claims 
presumption.  The  DOE  granted  refunds 
totalling  $46,239  ($40,055  principal  plus  $6,184 
interest). 

Sid  Richardson  Carbon  and  Gasoline 
Company  and  Richardson  Products 
Company /Pellett  Petroleum  Company,  4/ 
21/86,  RF26-32 
The  DOE  issued  a  Decision  and  Order 
approving  an  Application  for  Refund  filed  by 
Pellett  Petroleum  Company  (Pellett).  a 
reseller  of  Sid  Richardson  Carbon  and 
Gasoline  Company  and  Richardson  Products 
Company  (Richardson)  natural  gas  liquids, 
that  purchased  the  product  directly  from 
Richardson.  In  accordance  with  the 
procedures  set  forth  in  Sid  Richardson 
Carbon  and  Gasoline  Company.  10  DOE 
f  85,056  (1983).  Pellett  elected  to  limit  its 
claim  to  the  small  claims  threshold  amount  of 
720,000  gallons  of  annual  purchases. 
Therefore,  Pellett  was  eligible  for  a  refund 
based  on  total  purchases  of  4,140,000  gallons. 
The  total  refund  approved  in  the  Decision  is 
$49,250  ($26,045  principal  plus  $23,205 
interest). 
Union  Texas  Petroleum  Corporation/ 

Petroleum  Supply.  Inc.,  4/25/86  RF140^ 
Petroleum  Supply,  Inc.  (PSI).  a  petroleum 
products  reseller,  filed  a  refund  claim  for  a 
portion  of  the  Union  Texas  Petroleum 
Corporation  (UTP)  global  consent  order  fund 
based  upon  UTPs  alleged  failure  to  supply 
PSI  with  motor  gasoline  and  middle  distillate 
in  violation  of  the  Mandatory  Petroleum 
Allocation  Regulations.  In  considering  the 
firm's  application,  the  DOE  found  that  during 
the  period  February  15. 1974  through  January 
27. 1981.  UTP  failed  to  supply  UTP  with  14.37 
million  gallons  of  motor  gasoline  and  that  as 
a  result.  PSI  was  injured  in  the  amount  of 
$1,247,223.  The  DOE  therefore  approved  a 
refund  In  this  amount,  but  withheld  the 
disbursement  of  a  portion  of  the  refund 
equivalent  to  PSI's  potential  overcharge 
liability  in  a  pending  enforcement  proceeding. 

Dismissals 
The  following  submissions  were  dismissea: 
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Name  and  Case  No. 

Alvarado  Premier  Service  Station — RF40-45 

BAJ  General  Store— RF40-598 

Clark-Cutler-McDennotl  Co.— RF225-536 

D»K  Services,  Inc.— RF40-553 

Freeway  Service  Station— RF46-48 

G.F.  Wright  Steel  ft  Wire  Co.— RF225-528 

CPE  Control*— RF225-558 

Government  Accountability  Project — KFA- 

0028 
Hagerty  Oil  Co..  Inc.— RF40-1731 
Harold  Sears  Gulf  Station— RF40-555 
Harper's  Service  Center — RF46-41 
Harvey  Friar-— RF40-1641 
Hecox.  Inc.— RF40-00620 
Hydrocarbon  Transportation.  Inc — RF225- 

559 
J-B  Freeway— RF46-42 
Jim  Pancallo  Gulf  Service— RF40-1661 
K&K  Gulf  Inc.— RF40-1737 
L  Farber  Co.,  Inc.— RF225-525 
Larson's  Freeway— RF46-43 
Lyman  Jones — RF200-1 
Marion  Corporation— HRO-0246  . 
Matovcflc's  Gulf— RF40-1742 
Mickey's  Gulf— RF40-1703 
Miller  Premier  Service— RF48-44 
Palisades  Interstate— RF225-555 
Pariter  ft  judycki— RF40-t744 
Paul  Bradigan  ft  Sons,  Inc.— RF40-1631 
Pemco  IDie  Casting  Corp.— RF225-517 
Racico  ft  Romanek.  Inc.— RF40-1627 
SheU  Isle  Gulf  Service— RF40-1634 
Thomas  L  ft  Donna  E.  Shoi^-RF40-1721 
Valley  Drive  Gulf— RF40-1659 
Witt  Propane  Gas  Corp.— RF40-1718 
York  Truck  Rental— RF40-0492 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guildelines,  a  commercially  published 
loose  leaf  reporter  system. 
Geoige  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
May  aa  1988. 
(FR  Doc.  86-13243  Filed  6-11-88;  8:45  am) 
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Issuance  of  Decisions  and  Orders; 
Weeii  of  AprH  28  Through  May  2, 1986 

During  the  week  of  April  28  through 
May  2, 1986,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  exception  or 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Remedial  Order 

Magna  Energy  Corp^  4/28/B6,  KRO-0230 


Magna  Energy  Corporation  filed  a  Notice  of 
Objection  to  a  Proposed  Remedial  Order 
which  the  Economic  Regulatory 
Administration  issued  to  the  tirm  on 
December  5, 1985.  The  PRO  alleges  that 
Magna  sold  crude  oil  at  excessive  prices  in 
violation  of  the  layering  rule,  10  CFR  212.186. 
and  received  $15,034,984.76  in  overcharges. 
Although  Magna  filed  a  Notice  of  Objection, 
it  subsequently  decided  not  to  file  a 
Statement  of  Objections  to  the  PRO.  The 
DOE  determined,  therefore,  that  the  PRO  set 
forth  a  prima  facie  case  which  was  not 
rebutted  by  Magna's  Notice  of  Objection,  and 
concluded  that  the  PRO  should  be  issued  as  a 
final  Order. 

Request  for  Exception 

W.D.  Brooks.  Inc..  5/2/86.  KEE-0021 

W.D.  Brooks.  Inc.  filed  an  Application  for 
Exception  seeking  relief  from  its  obligation  to 
submit  Form  EIA-782B,  entitled  "Reseller/ 
Retailers'  Monthly  Petroleum  Product  Sales 
Report."  In  considering  Brook's  request,  the 
DOE  found  that  the  firm  had  not  shown  that 
it  was  uniquely  and  adversely  affected  by  the 
requirement  that  it  file  Form  E1A-782B. 
Accordingly.  th6  Application  was  denied. 

Motion  for  Discovery 

Trigon  Exploration,  Inc..  4/29/86,  KRD-miO. 
KRH-0110 

Trigon  Exploration.  Inc.  filed  a  Motion  for 
Discovery  and  Evidentiary  Hearing  in 
connection  with  a  Proposed  Remedial  Order 
which  was  issued  to  the  firm  by  the  Economic 
Regulatory  Administration  (ERA)  on  August 
30, 1985.  The  PRO  alleged  that  Trigon 
improperly  classified  and  priced  crude  oil  in 
violation  of  the  DOE  regulations  and.  as  a 
result  obtained  overcharges  of  $624,208.81. 
plus  interest 

In  its  Motion  for  Discovery.  Trigon 
requested  that  the  ERA  produce  for 
inspection  all  non-privileged  written 
materials  prepared  in  connection  with  the 
calculation  of  Trigon's  alleged  overcharges 
and  the  accrued  interest.  In  considering  that 
request,  the  DOE  found  that  after  the 
initiation  of  the  proceeding,  ERA  had 
provided  Trigon  with  all  non-privileged  audit 
workpapers  prepared  in  the  case.  In  its  Reply. 
Trigon  did  not  state  that  the  documents 
prepared  by  the  ERA  were  insufficient. 
Accordingly,  the  DOE  found  that  the 
requested  discovery  was  not  necessary  for 
the  resolution  of  the  PRO. 

In  considering  the  Motion  for  Evidentiary 
Hearing,  the  DOE  found  that  one  of  the 
specified  factual  disputes  between  Trigon 
and  the  ERA  was  irrelevant  to  the  resolution 
of  the  PRO  proceeding  and  that  the  second 
factual  dispute  could  be  more  effectively 
resolved  through  written  submissions. 
Therefore,  Trigon's  Motions  for  Discovery 
and  Evidentiary  Hearing  were  denied. 

Motioo  for  Protective  Older 

Geraldine  H.  Sweeney,  5/2/86,  KEJ-O001 

Geraldine  H.  Sweeney  filed  a  motion  for 
protective  order  in  the  Getty  Oil  Company 
special  refund  proceeding,  Case  No.  HEF- 
0209.  Subject  to  a  protective  order.  Sweeney 
sought  access  to  confidential,  proprietary 
data  used  by  the  Office  of  Hearings  and 
Appeals  in  formulating  proposed  refund 
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procedures  in  the  Getty  proceeding.  Sweeney 
contended  that  she  was  a  potential  claimant 
in  the  proceeding,  that  she  would  seek  to  be 
the  class  representative  for  other  consumers 
of  Getty  motor  gasoline,  and  that  she  would 
use  the  requested  information  to  prepare  an 
alienate  analysis  of  probable  injury  based  on 
the  analysis  adopted  in  the  Stripper  Well 
Litigations.  In  considering  Sweeney's  request, 
the  DOE  noted  that  Sweeney  had  waited 
until  late  in  the  proceeding  to  file  her  request 
and  had  not  even  shown  that  she  was  a 
potential  claimant  since  she  had  not  shown 
that  she  made  any  purchases  from  Getty.  In 
addition,  the  DOE  found  that  Sweeney's 
proposed  analysis  would  yield  no  useful 
comments.  Consequently,  the  Sweeney 
motion  was  denied. 

Implementation  of  Special  Refund  Procedures 

Petroleum  Sales  and  Service,  Inc..  5lZle&, 
HEF-0151 
The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution  of 
$59,595  received  through  a  consent  order 
entered  into  by  Petroleum  Sales  and  Service, 
Inc.  (PSAS)  and  the  DOE  on  September  29, 
1981.  The  DOE  determined  that  the  PS&S 
settlement  fund  should  be  distributed  to 
customers  that  purchased  PS&S  motor 
gasoline  during  the  period  April  1, 1979 
through  March  31, 1980.  The  specific 
information  required  in  Applications  for 
Refund  is  set  forth  in  the  Decision. 

Refund  Applications 

General  Equities.  Inc./Mike's  Getty,  et  al,  4/ 
30/86,  RF224-1  ETAL. 
The  DOE  issued  a  Decision  and  Order 
concerning  nine  Applications  for  Refund  filed 
in  the  General  Equities,  Inc  special  refund 
proceeding.  Each  of  the  applicants  was  a 
reseller  of  motor  gasoline  whose  volume  of 
purchases  from  General  Equities  during  the 
consent  order  period  entitled  it  to  a  refund 
below  the  $5,000  small  claims  threshold.  In  its 
Decision,  the  DOE  granted  the  nine 
applications  under  the  standards  specified  in 
Busier  Enterprises.  Inc..  13  DOE  I  85.308 
(1985).  The  refunds  granted  in  this  proceeding 
total  $21,690,  representing  $20,233  in  principal 
and  $1,457  in  interest. 

Gulf  Oil  Corporation/Hilltop  Auto  Laundry 
et  al.,  5/1/86,  RF40-32  et  al. 
The  DOE  issued  a  Decision  granting 
refunds  from  the  Gulf  Oil  Corporation 
consent  order  escrow  fund  to  16  purchasers 
of  Gulf  refined  petroleum  products.  Each  of 
the  16  refund  applicants  demonstrated  that  it 
would  not  have  been  required  to  pass  through 
to  its  customers  a  cost  reduction  equal  to  the 
amount  of  the  refund  claimed.  The  total 
amount  of  refunds  granted  was  $24,252. 
representing  $20,405  in  principal  and  $3,847  in 
interest. 

Gulf  Oil  Corporation/James  O.  Pendleton 
Gulf(D/B/A  Pendeltons  Interstate  Gulf) 
Pendeltons  Gulf  5/2/86.  RF40-18e2. 
RF40-1863 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  the  Gulf  Oil 
Corporation  deposit  escrow  fund  to  lames  O. 
Pendleton  Gulf  (d/b/a  Pendleton's  Interstate 
Gulf)  and  Pendleton's  Gulf,  two  retailers  of 


Gulf  refined  petroleum  products.  Both 
applicants  demonstrated  that  they  would  not 
have  been  required  to  pass  through  td  their 
customers  a  cost  reduction  equal  to  the 
amount  of  the  rfund  claimed.  The  refunds  to 
these  firms  total  $4,377,  consisting  of  $3,683  in 
principal  and  $694  in  interest. 

Gulf  Oil  Corporation/Manchester's  Gulf  et 
al.,  5/2/86.  RF40-155  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  the  Gulf  Oil 
Corporation  deposit  escrow  fund  to  13 
purchasers  of  Gulf  refined  petroleum 
products.  All  of  the  applicants  are  retailers 
that  demonstrated  that  they  would  not  have 
been  required  to  pass  through  to  their 
customers  a  cost  reduction  equal  to  the 
amount  of  the  refund  claimed.  The  refunds  to 
the  13  purchasers  total  $20,269,  consisting  of 
$17,054  in  principal  and  $3,215  in  Interest. 

Indian  Oil  Company.  Inc./Skowhegan  Robo 
Wash.  Jim  MarUn.  Inc..  5/1/86.  RF226-1, 
RF226-2 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
in  the  Indian  Oil  Company,  Inc.,  special 
refund  proceeding.  One  of  the  applicants  was 
an  end-user  of  motor  gasoline  purchased  from 
Indian  and  the  other  a  reseller  whose 
purchases  from  Indian  during  the  consent 
order<^tiod  entitled  it  to  a  refund  below  the 
$5,000  small  claims  ceiling.  The  two 
applications  were  granted  under  the 
standards  specified  in  Busier  Enterprises. 
Inc..  13  DOE  ^  85,308  (1985).  The  refunds 
granted  in  this  proceeding  total  $1,281, 
representing  $1,086  in  principal  and  $195  in 
interest. 

Leonard  E.  Belcher.  Inc./Bolduc's  Fuel 
Service,  et  a].,  5/2/86.  BF227-17  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  by 
18  resellers  and  retailers  that  purchased  No.  2 
fuel  oil  directly  from  Leonard  E.  Belcher,  Inc. 
(BelcherJ.  None  of  the  refunds  claimed 
exceeded  the  $5,000  ceiling  of  the  small 
claims  presumption.  In  accordance  with  the 
procedures  outlined  in  Leonard  E.  Belcher. 
Mc.  13  DOE  1  85,348  (1968),  the  DOE 
concluded  <hat  the  applicants  should  receive 
a  total  of  S90,3ia  representing  $73,577  in 
principal  plus  $16,733  in  interest. 

Little  America  Refining  Company /L.L.  Olsen. 
Oil  Company.  5/2/S6.  RF112-123 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  the  Little  America 
Refining  Company  (Larco)  deposit  escrow 
account  to  Li.  Olsen  Oil  Co.,  a  wholesaler 
and  retailer  of  Laroo  products.  Since  the 
princ4)al  amount  of  the  refund  claimed  was 
less  than  S5,000,  the  applicant  was  not 
required  to  make  a  detailed  showing  of 
injury.  Accordingly,  L.L  Olsen  Oil  Company 
received  a  refond  of  $7,317,  representing 
$4,871  in  prindpsl  and  S2,446  in  interest. 

Mapco.  fnc./Sbawgo  Gas  Sen  ice.  5/2/88. 
RF108-12 
Shawgo  Gas  Service  (Shawgo)  filed  an 
application  for  Refund  in  which  the  firm 
sought  a  portion  of  the  fund  obtained  by  the 
DOE  through  a  consent  order  entered  into 
with  MAPCO.  In    (MAPCOJ.  Shawgo 
demonstrated  that  it  purchased  282,012 


gallons  of  propane  from  MAPCO  during  the 
consent  order  period.  Using  a  volumetric 
methodology,  the  DOE  determined  that 
Shawgo's  claim  was  below  the  presumption 
of  injury  thre^old  refund  level  of  S5.000.  The 
DOE  therefore  granted  Shawgo  a  refund  of 
$895.71,  representing  $507.72  in  principal  and 
$388.09  in  accrued  interest. 

Mobil  Oil  Corporation /Elben  Mobil  et  ok. 
5/1/86.  RF225-71  ET/iL. 
The  Department  of  Energy  issued  a 
Decision  and  Order  granting  refunds  from  the 
Mobil  Oil  Corporation  deposit  fund  escrow 
account  to  67  purchasers  of  Mobil  raotor 
gasoline.  AU  of  the  applicants  are  retailers 
that  elected  to  apply  for  refunds  under  the 
applicable  level-of-distribution  percentage 
outlined  in  Mobil  Oil  Corp..  13  DOE  f  85.399 
(1985).  The  refunds  totaled  $31,031,  including 
accrued  interest. 

Pioneer  Corporation/Warren  Petroleum 

Company. 

4/30/86.  RF52-3 
The  Warren  Petroleum  Company  filed  an 
Application  for  Refund,  seeking  a  portion  of 
the  funds  remitted  to  the  DOE  by  Pioneer 
Corporation  pursuant  to  a  DOE  consent 
order.  Warren  purchased  61.078.902  gallons  of 
natural  gas  liquid  products  (NGLPs)  from 
Pioneer  during  the  consent  order  period.  The 
DOE  found  that  for  a  portion  of  the  NGLPs, 
Warren  was  charged  prices  which  exceeded 
the  average  prevailing  market  prices  in  effect 
at  the  time.  The  DOE  average  prevailing 
market  prices  in  effect  at  the  time.  The  DOE 
thus  concluded  that  Warren  experienced 
competitive  injury.  Accordingly,  Warren  was 
granted  a  refund  of  $203,687.70  plus  accrued 
interest,  equal  to  the  number  of  gallons 
purchased  at  above  market  prices  multiplied 
by  a  per  gallon  refund  amount. 

Saber  Energy.  Inc./Mobil  Oil  Corporation. 
5/1/86.  RF192-13 
The  DOE  issued  a  Decision  and  Order 
concerning  an  AppUcation  for  Refund  filed  by 
Mobil  Oil  Corporation  from  a  consent  order 
fund  made  available  by  Saber  Energy.  Inc 
The  DOE  stated  that  8ii»ce  Mobil  was  a  spot 
purchaser  9f  Satier  motor  gasoline,  the  firm 
was  required  to  overcome  the  presumption 
that  it  was  not  injured  by  those  Saber  spot 
purchases.  The  DOE  found  that  because 
Mobil  had  imposed  allocations  fractions 
during  the  time  of  its  Saber  purchases  and 
further  because  it  soW  the  Saber  product  at 
less  than  its  purchase  price.  Mobil  had 
overcome  the  spot  purchaser  presumption. 
Accordingly,  the  firm  was  granted  its  full 
volumetric  refund  of  $45,736  plus  interest  of 
$18,564. 

Standard  Oil  Con^tary  (Indiana)  Milwaukee 
County  Transit  System  et  al.  5/2/86, 
RF21-12401  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund  filed 
on  the  basis  of  the  procedures  outlined  in 
Office  of  Special  Counsel  10  DOE  \  85,048 
(1982)  XAmoco).  In  accordance  with  these 
procedures,  earch  applicant  agreed  to  accept  a 
refund  based  on  the  presumptions  listed  in 
Amoco.  After  examining  the  evidence  and 
supporting  documentation,  the  DOE 
concluded  that  ttie  applicants  should  receive 
refunds  based  on  the  ttumlier  of  gallons 


claimed.  The  refunds  granted  in  this  decision 
total  $77,503. 

Texas  Oil  and  Gas  Corporation! Bruin 
Corporation.  4/30/86.  RF42-6 
Bruin  Corporation  (Bruin)  filed  an 
Application  for  Refund  pursuant  to  a 
Decision  and  Order  issued  on  August  10. 1964 
in  Texas  Oil  and  Gas  Corp..  12  DOE  |  85X)68 
(1984).  In  its  Application.  Bruin  sought  a 
portion  of  fund  obtained  tiy  the  IXDE  through 
a  consent  order  entered  into  by  the  DOE  and 
Texas  Oil  ft  Gas  Corporation  (TOGCO)  on 
August  28, 1981.  In  considering  its  request 
the  DOE  found  that  Bruin  made  only  two 
isolated  purchases  of  propane  from  TOGCO 
during  the  entire  58  month  consent  order 
period  and  that  the  firm  had  not  rebutted  the 
presumption  that  as  a  spot  purchaser  it  had 
experienced  no  injury.  Accordingly,  the  Bruin 
Application  was  denied. 

Dismissals 

The  following  subnussioos  were  dismissed: 

Company  Name  and  Case  No. 
Buddies  Service  Station— RF40-1420 
Joseph  A.  Eckel— RF40-1419 
Curt  Spotts— RF40-148S 
Kavana^  Oil  Corporation— RF184-4 
TuUo  Oil  Company,  Inc— RF184-3 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  pJB.  and  5:00  pjn.,  except 
federal  holidays.  They  are  also  available 
in  Energy  /Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
June  3. 1986. 
George  B.  Breznay. 

Di  lector.  Off  ice  of  Hearwge  and  Appeals. 
[FR  Doc.  86-13242  Filed  6-11-86;  8:45  am] 
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Proposed  Refund  Procedures 

agency:  Office  of  f4eariag8  and 
Appeals.  Energy. 

action:  Notice  of  special  refund 
procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  proposed 
procedures  for  disbursement  of 
$699,697.92  (plus  accrued  interest) 
obtained  from  Mountain  Fuel  Supply 
Company,  Case  No.  KEF-0025.  The 
OHA  has  tentatively  decided  that  the 
funds  will  be  distributed  in  accordance 
with  the  DOE  Policy  of  Restitution  for 
Crude  Oil  Overcharges. 
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DATE  AND  AOONCSS:  Comments  must  be 
filed  in  duplicate  by  July  14. 1986  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  All 
comments  should  display  conspicuously 
a  reference  to  Case  No.  KEF-0025. 

FOA  FURTHER  INFORMATION  CONTACT: 

Thomas  Wieker,  Deputy  Director  or 
Irene  Bleiweiss,  Attorney,  Office  of 
Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585  (202)  252-2400. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tenlfatively  formulated  to 
distribute  monies  obtained  from 
Mountain  Fuel  Supply  Company 
(Mountain  Fuel).  Mountain  Fuel  remitted 
monies  to  the  DOE  to  settle  possible 
pricing  violations  with  respect  to  its 
sales  of  crude  oil.  The  firm's  payment  is 
being  held  in  an  interest-bearing  escrow 
account  pending  distribution  by  the 
DOE. 

The  DOE  has  tentatively  decided  that 
distribution  of  the  monies  received  from 
Mountain  Fuel  will  be  governed  by  the 
DOE  Policy  of  Restitution  for  Crude  Oil 
Overcharges,  50  Fed.  Reg.  27400  (1985). 
That  policy  states  that  all  overcharge 
funds  associated  with  crude  oil 
miscertifications  should  be  held  in 
escrow  pending  Congressional  action. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the  • 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received 
will  be  available  for  public  inspection 
between  the  hours  of  1:00  p.m.  and  5:00 
p.m..  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  lE-234. 1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585. 


Dated:  June  6. 1986. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Special  Refund  Procedures 

June  6, 1986. 

Name  of  Case:  Mountain  Fuel  Supply 

Company 
Date  of  Filing:  April  3, 1986 
Case  Number:  KEF-0025 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  See  10  CFR  Part  205, 
Subpart  V.  Such  procedures  enable  the 
DOE  to  refund  monies  to  those  injured 
by  alleged  violations  of  the  DOE  pricing 
regulations. 

The  ERA  has  requested  that  the  OHA 
formulate  procedures  to  distribute 
$699,697.92  which  the  DOE  received 
from  Mountain  Fuel  Supply  Company 
(Mountain  Fuel). 

I.  Background 

During  1973  and  1974  (the  audit 
period)  Mountain  Fuel  was  the  sole 
operator  and  part  owner  of  the  Dry 
Piney  Field  in  southwest  Wyoming.  As 
the  result  of  these  activities:  Mountain 
Fuel  was  a  "producer"  of  crude  oil  and 
was  subject  to  the  provisions  of  the  DOE 
Mandatory  Petroleum  Price  Regulations. 
The  ERA  conducted  an  audit  of 
Mountain  Fuel's  activities  and 
determined  that  it  violated  the 
regulations  by  selling  lower  tier  crude 
oil  from  the  Dry  Piney  Field  at  prices 
above  the  posted  price  during  the  audit 
period.  Therefore,  on  September  16. 
1977.  the  ERA  issued  a  Remedial  Order 
to  Mountain  Fuel  requiring  Mountain 
Fuel  to  refund  its  overcharges.  On  April 
24. 1978,  The  Office  of  Hearings  and 
Appeals  issued  a  Decision  and  Order 
affirming  the  ERA's  findings  Mountain 
Fuel  Supply  Co..  1  DOE  H  80.252  (!978).» 
Mountain  Fuel  challenged  the  OHA's 
Decision  in  the  U.S.  District  Court  for 
the  District  of  Utah,  which  granted 
Mountain  Fuel's  motion  for  summary 
judgment.  The  DOE  appealed  the 
District  Court's  decision  to  the  U.S. 
Temporary  Emergency  Court  of  Appeals 
(TECA)  and  obtained  a  reversal  of  the 
District  Court's  order.  MountainFueJ 
Supply  Co.  V.  DOE.  656  F.2d  690  (Temp. 


Emer.  Ct.  App.  1981J.  Thexase  was 
remanded  for  further  proceedings. 

On  March  25. 1985.  Mountain  Fuel  and 
the  DOE  entered  into  a  Stipulation  of 
Settlement.  Under  the  terms  of  the 
settlement.  Mountain  Fuel  paid 
$699,697.92  to  the  DOE  in  complete 
settlement  of  the  issues  in  the  Remedial 
Order.  Mountain  Fuel's  payment  is 
currently  being  held  in  an  interest- 
bearing  escrow  account  pending 
distribution  by  the  DOE. 

II.  lurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  funds  are 
set  forth  in  10  CFR  Part  205,  Subpart  V. 
The  Subpart  V  process  may  be  used  in 
situations  where  the  DOE  cannot  readily 
identify  the  persons  who  may  have  been 
injured  as  a  result  of  alleged  or 
adjudicated  violations  or  to  ascertain 
the  amount  of  each  person's  injuries.  For 
a  more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement.  9  DOE  ^  82,508 
(1981),  and  Office  of  Enforcement.  8 
DOE  1182.597  (1981). 

We  have  considered  the  ERA's 
petition  to  implement  Subpart  V 
proceedings  with  respect  to  the  monies 
received  from  Mountain  Fuel  and  have 
determined  that  such  proceedings  are 
appropriate.  Accordingly,  we  will  grant 
the  ERA'S  petition. 

III.  DOE  Policy  Regarding  Crude  Oil 
Overcharges 

The  monies  which  Mountain  Fuel 
remitted  to  the  DOE  settle  alleged  crude 
oil  overcharges.  Therefore,  we  propose 
that  the  DOE  Policy  of  Restitution  for 
Crude  Oil  Overcharges.  50  FR  27400 
(1985)  (DOE  Policy),  govern  the 
distribution  of  the  funds. 

The  DOE  Policy  is  to  hold  all 
overcharge  funds  associated  with  crude 
oil  miscertifications  in  escrow,  pending 
Congressional  action.  The  Policy  arose 
out  of  a  report  which  the  OHA  issued  in 
the  Stripper  Well  Exemption  Litigation. 
Report  of  the  Office  of  Hearings  and 
Appeals.  In  re:  The  Deportment  of 
Energy  Stripper  Well  Exemption 
Litigation.  MDL  No.  378  (D.  Kan.  filed 
June  21, 1985).  Fed.  Energy  Guidelines  ^ 
90.507  (1985)  (the  OHA  Report). 

The  OHA  Report  examined  the 
general  effect  of  crude  oil 
miscertifications  on  the  Entitlements 
Program.* 


On  the  basis  of  the  OHA's  findings, 
the  Deputy  Secretary  of  Energy  issued  a 
statement  establishing  the  DOE  Policy 
on  Jiioe  21. 1965.  The  statement 
concluded  that  an  indirect  means  of 
effectuating  restitution  was  appropriate. 
50  FR  27400  (}uly  2. 19ffi).  Accordingly, 
the  policy  statement  announced  that  the 
DOE  would  maintain  overcharge  monies 
in  escrow  to  afford  Congress  the 
opportunity  to  edect  the  means  of 
making  indirect  restitution.  Should 
Congress  dechne  to  act  on  the  issue  by 
the  fall  of  1986.  the  DOE  stated  that  the 
funds  should  be  paid  to  the 
miscellaneous  receipts  accounts  of  the 
United  States  Treasury  in  order  to 
benefit  all  Americans. 

In  light  of  the  DOE  Pohcy.  the  OHA 
issued  an  order  announcing  that  it 
intended  to  apply  the  DOE  policy  in 
special  refuiul  cases  invohong  crude  oil. 
50  FR  Z7402  Qrdy  2, 1985).  The  OHA 
solicited  comments  wliich  were 
considered  and  rejected  in  Amber 
Refining.  Inc.,  13  DOE  5  85,217  (1985) 
[Amber).  Thus,  the  OHA  has  determined 
that  it  will  apply  the  DOE.  policy  in 
implemeatirxg  special  refund  procedures 
in  all  cases  like  the  present  one. 

rV.  Refund  I^ocedures 

In  view  of  the  OHA's  decision  in 
Amber,  we  propose  that  the  refund 
monies  receivnj  from  Mountain  Fuel 
should  be  pooled  with  other  crude  oil 
settlement  funds  and  distributed  in 
accordance  with  the  DOE  Policy. 

Before  taking  the  action  which  we 
have  proposed,  we  intend  to  publicize 
our  proposal  and  to  solicit  comments  on 
it.  Comments  regarding  the  tentative 
distribution  process  set  forth  in  this 
Proposed  DecistoB  tfaoold  be  filed  with 
the  Office  of  Hearings  and  Appeals 
within  30  days  of  publication  of  this 
Proposed  Decision  and  Order  in  the 
Federal  Ke^star. 

It  is  llierefbre  Ordered  lliat: 

The  refund  amount  obtained  from 
Mountain  Fael  Supply  Company 
pursoant  to  a  Stipulation  of  Settlement 
entered  into  with  the  Department  of 
Energy  on  March  25, 1985  will  be 


■  The  OHA's  Decision  made  one  minor 
amendmeni  to  the  Remedial  Order.  However,  this 
amendment  did  not  affect  the  OHA's  Dnding  tliat 
Mountain  Fuel  violated  the  regulations. 


«  The  Crude  Oil  Entitlements  Program,  pari  of  the 
DOE'S  system  of  mandatory  petroleum  price  and 

Conllnued 


allocation  controls,  was  in  effect  from  November 
1974  throa^  (Mniary  1881.  The  program  was 
intended  to  egaalae  •ocaas  to  the  bmefits  of  cnide 
oil  price  control*  AOiaag  ail  deneatic  reTmers  and 
their  downstreaai  cuMomers.  To  aocomplish  this 
end.  refiners  wei«  fvqaired  to  make  transfer 
paymenta  aaiBiig^iciiiaiiUts  Oirough  the  purchase 
and  sale  of  eplilleu— U.  Bacataa  of  Its  manner  in 
which  the  program  wwticd.  M  bad  the  eRact  of 
dii^persing  overcharges  resulting  from  crude  oil 
miscertiftcatTons  Ihrooghoot  the  domestic  refining 
indaaby .  AaAar  RaiUs*.  tac  It  DOC  «  S5.Z17 
(1S85I. 


distributed  in  accordance  with  the 
foregoing  Decision. 

[FR  Doc.  86-13244  Filed  6-11-86:  8:45  atn) 
BILUNO  CODE  64S(M>1-« 

Proposed  Refund  Procedures 

agency:  Office  of  Hearings  and 

Appeals,  Energy. 

action:  Notice  of  special  refund 

procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  aiutonnces  the  proposed 
procedures  for  disbursement  of 
$240,364.29  (plus  accrued  interest) 
obtained  from  JJM.  Abel,  Case  No.  KEF- 
0034.  The  OHA  has  tentatively  decided 
that  the  funds  will  be  distributed  in 
accordance  with  the  DOE  Policy  of 
Restitution  for  Crude  Oil  Overcharges. 
DATE  AND  ADDRESS!  Comments  must  be 
filed  in  duplicate  by  July  14. 1986  and 
should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  lOOO  independence  Avenue  SW., 
Washington.  DC  20SB5.  All  comments 
should  display  a  conspicuous  reference 
to  Case  No.  iCEF-0034. 
FOR  FURTHER  mfOHmUCnOH  CONTACT 

Thomas  Wieker.  Deputy  Director,  or 
Irene  Bleiweiss,  Attorney,  Office  of 
Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  252-2400. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  \  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  POE),  notice  is 
hereby  given  of  the  issuance  of  the 
Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  monies  obtained  from  J.N. 
Abel  (Abel).  Abel  remitted  monies  to  the 
DOE  to  settle  possible  pricing  violations 
wiA  respect  to  its  sales  of  crude  oiL 
Abel's  payment  is  being  held  in  an 
interest-bearing  escrow  account  pending 
distribution  by  the  DOE. 

The  DOE  has  tentatively  decided  that 
distribution  of  the  monies  received  from 
Abel  will  be  governed  by  the  DOE 
Policy  of  Restitution  for  Crude  Oil 
Overcharges.  SO  FR  27400  (1985).  That 
policy  states  that  all  overcharge  funds 
associated  with  cni<le  oil 
miscertifications  should  be  held  in 
escrow  pending  Coi^ressional  action. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  gJren  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 


proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register  and  should  be  sent 
to  the  adtiress  set  forth  at  the  beginning 
of  Ais  notice.  All  comments  received 
will  be  available  for  pubUc  inspection 
between  the  hours  of  1:00  p.m.  and  5:(X) 
p.m..  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  lE-234, 1000 
Independence  Avenue  SW.. 
Washington,  DC  20585. 

Dated:  June  5. 1986. 
Gooi^  B.  Breziuy. 

Director.  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 

Department  of  Energy 

Special  Refund  Procedures 

June  5. 198& 

Name  of  Case:  J.N.  Abel 
Date  of  Filing:  April  1&  1986 
Case  Number:  KEF-0034 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  See  10  CFR  Part  205. 
Subpart  V.  Such  procedures  enable  the 
DOE  to  refund  monies  to  those  injured 
by  alleged  violations  of  the  DOE  pricing 
regulations. 

The  ERA  has  requested  that  the  OHA 
formulate  procedures  to  distribute 
$240,364.29  plus  interest  which  the  DOE 
received  from  J.  N.  Abel  (Abel). 

I.  Background 

During  the  period  September  1. 1973 
through  June  30. 1976  (the  audit  period) 
Abel  was  the  operator  of  three  oil 
producing  properties  located  in  Texas.* 
As  the  result  of  these  activities.  Abel 
was  a  "producer"  of  crude  oil  and  was 
subject  to  the  provisions  of  the  DOE 
Mandatory  Petroleum  Price  Regulations. 
The  ERA  conducted  an  audit  of  Abel's 
activities  and  determined  that  Abel 
violated  the  regulations  with  respect  to 
its  sales  of  crude  oil  to  Mobil  Oil 
Corporation  (Mobil)  during  the  audit 
period.  Therefore,  in  November  1977.  the 
ERA  issued  a  Remedial  Order  to  Abel 
requiring  that  Abel  refund  its   ' 
overcharges. 


'  The  three  properties  are:  (1)  The  l-aredo 
NaUonal  Bank  Trustees.  e(  al.  pra«>erty:  (2)  the  LNB 
Trustees  Hunter  property:  and  13)  the  Floyd  Billings 
property. 


IM  I 
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Ab«I  challenged  the  ERA's 
determination  in  an  appeal  Bled  with 
the  Office  of  Hearings  and  Appeals.  The 
OHA  upheld  the  ERA's  determination 
that  Abel  violated  the  price  regulations. 
].N.  Abel.  7  DOE  \  80.115  (1980).  Abel 
brought  an  appeal  from  the  OHA's 
Decision  in  the  U.S.  District  Court  for 
the  Southern  District  of  Texas.  On 
February  6, 1984  Abel  and  the  DOE 
entered  into  an  Agreed  Final  Judgment 
to  settle  the  case.  Under  the  terms  of  the 
settlement.  Abel  paid  $240,364.29  plus 
interest  to  the  DOE.*  The  Agreed  Final 
Judgment  settles  Abel's  obligations 
under  the  November  1977  Remedial 
Order. 

Abel's  payment  is  currently  being  held 
in  an  interest-bearing  escrow  accotmt 
pending  distribution  by  the  DOE. 

n.  Jurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  funds  are 
set  forth  in  10  CFR  Part  205.  Subpart  V. 
The  Subpart  V  process  may  be  used  in 
situations  where  the  DOE  cannot  readily 
identify  the  persons  who  may  have  been 
injured  as  a  result  of  alleged  or 
adjudicated  violations  or  to  ascertain 
the  amount  of  each  person's  injuries.  For 
a  more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement,  9  DOE  \  82,508 
(1981),  and  Off  ice  of  Enforcement.  8 
DOE  1  82,597  (1981). 

We  have  considered  the  ERA's 
petition  to  implement  Subpart  V 
proceedings  with  respect  to  the  monies 
received  from  Abel  and  have 
determined  that  such  proceedings  are 
appropriate.  Accordingly,  we  will  grant 
the  ERA'S  petition. 

m.  DOE  Policy  Regarding  Crude  Oil 
Overcharges 

The  monies  which  Abel  remitted  to 
the  DOE  settle  alleged  crude  oil 
overcharges.  Therefore,  we  propose  that 
the  DOE  Policy  of  Restitution  for  Crude 
Oil  Overcharges,  50  FR  27400  (1985) 
(DOE  Policy),  govern  the  distribution  of 
the  funds. 

The  DOE  Policy  is  to  hold  all 
overcharge  funds  associated  with  crude 
oil  miscertiHcations  in  escrow,  pending 
Congressional  action.  The  Policy  arose 
out  of  a  report  which  the  OHA  issued  in 
the  Stripper  Well  Exemption  Litigation. 
Report  of  the  Office  of  Hearings  and 
Appeals,  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation.  MDL  No.  378  (D.  Kan.  filed 


June  21, 1985),  Fed.  Energy  Guidehnes 
\  90,507  (1985)  (the  OHA  Report). 

The  OHA  Report  examined  the 
general  e^ect  of  crude  oil 
miscertifications  on  the  Entitlements 
Program.' 

On  the  basis  of  the  OHA's  fmdings. 
the  Deputy  Secretary  of  Energy  issued  a 
statement  establishing  the  DOE  Policy 
on  June  21, 1985.  The  statement 
concluded  that  an  indirect  means  of 
effectuating  restitution  was  appropriate. 
50  FR  27400  (July  2,1985).  Accordingly, 
the  policy  statement  announced  that  a 
DOE  would  maintain  overcharge  monies 
in  escrow  to  afford  Congress  the 
opportunity  to  select  the  means  of 
making  indirect  restitution.  Should 
Congress  decline  to  act  on  the  issue  by 
the  fall  of  1986.  the  DOE  stated  that  the 
funds  should  be  paid  to  the 
miscellaneous  receipts  accounts  of  the 
United  States  Treasury  in  order  to 
benefit  all  Americans. 

In  light  of  the  DOE  policy,  the  OHA 
issued  an  order  announcing  that  it 
intended  to  apply  the  DOE  policy  in 
special  refund  cases  involving  crude  oil. 
So  FR  27402  (July  2, 1985).  The  OHA 
solicited  comments  which  were 
considered  and  rejected  in  Amber 
Refining,  Inc..  13  DOE  |  85,217  (1985) 
[Amber],  Thus,  the  OHA  has  determined 
that  it  will  apply  the  DOE  policy  in 
implementing  special  refund  procedures 
in  all  cases  like  the  present  one. 

rv.  Refund  Procedures 

In  view  of  the  OHA's  decision  in 
Amber,  we  propose  that  the  refund 
monies  received  from  Abel  should  be 
pooled  with  other  crude  oil  settlement 
funds  and  distributed  in  accordance 
with  the  DOE  Policy. 

Before  taking  the  action  which  we 
have  proposed,  we  intend  to  publicize 
our  proposal  and  to  solicit  comments  on 
it.  Comments  regarding  the  tentative 
distribution  process  set  forth  in  this 
Proposed  Decision  should  be  filed  with 
the  Office  of  Hearings  and  Appeals 
within  30  days  of  publication  of  this 
Proposed  Decision  and  Order  in  the 
Federal  Register. 

It  is  Therefore  Ordered  That: 


*  Abel  hat  not  admnitted  to  any  violation*  of  th« 
DOE  regulations. 


*  The  Crude  Oil  Entitlements  Progam.  part  of  the 
DOE'S  system  of  mandatory  petroleum  price  and 
allocation  controls,  was  in  effect  from  November 
1974  through  janaury  1981.  The  program  was 
intended  to  equalize  access  to  the  benerus  of  crude 
oil  price  controls  among  all  domsstic  reHners  and 
their  downstream  customers.  To  accomplish  this 
end,  refiners  were  required  to  make  transfer 
payments  among  themselves  through  the  purchase 
and  tale  of  entitlements.  Because  of  the  manner  in 
which  the  program  worked,  it  had  the  effect  of 
dispersing  overcharges  resulting  from  crude  oil 
miscertiricationt  throughout  the  domettic  refining 
industry.  Amber  Refining.  Inc.  13  DOE  \  85.217 
(1985). 


The  refund  amount  obtained  from  J.N. 
Abel  pursuant  to  an  Agreed  Final 
Judgment  entered  into  with  the 
Department  of  Energy  on  February  6. 
1984  will  be  distributed  in  accordance 
with  the  foregoing  Decision. 
[FR  Doc.  86-13245  Filed  6-11-86;  8:45  am| 
BiujNa  cooe  taso-fli-ii 


Imptementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Energy. 

ACnOM*.  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  funds  obtained  as  a 
result  of  a  Consent  Order  which  the 
DOE  entered  into  with  Louis  Porter 
d/b/a  Dalco  Petroleum,  Inc.,  of  Tulsa. 
Oklahoma,  and/or  Hydrocarbons,  Inc.. 
and/or  Porter  Investment  Co.,  (herein 
jointly  referred  to  as  Dalco). 
DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Dalco  consent 
order  fund  must  be  received  within  90 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be 
addressed  to:  Dalco  Petroleum,  Inc. 
Consent  Order  Refund  Proceeding, 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Avenue,  SW„ 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  252-2880. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
■  205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  relates  to  a 
consent  order  entered  into  by  Dalco 
Petroleum,  Inc..  of  Tulsa.  Oklahoma, 
which  settled  possible  pricing  violations 
in  the  firm's  sales  of  propane  to 
customers  during  the  November  1, 1973 
through  March  31, 1974  audit  period. 

A  Proposed  Decision  and  Order 
tentatively  establishing  refund 
procedures  and  soliciting  comments 
from  the  public  concerning  the 
distribution  of  the  Dalco  consent  order 
funds  was  issued  on  February  3, 1984. 49 
FR  5861  (February  14, 1984). 

As  the  Decision  and  Order  published 
with  this  Notice  indicates,  appHcations 
for  refunds  may  now  be  filed  by  the 
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identified  customers  who  purchased 
propane  from  Dalco  during  the  consent 
order  period.  Applications  will  be 
accepted  provided  they  are  received  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  The  specific  information 
required  in  an  application  for  refund  is 
set  forth  in  the  Decision  and  Order. 

Dated:  )une  4. 1986. 
Thomas  L  Wieker. 

Acting  Director.  Office  of  Hearings  and 
Appeals. 

Decision  and  Order  of  the  Department  of- 
Energy 

Special  Refund  Procedures 
June  4. 1966. 

Name  of  Firm:  Dalco  Petroleum.  Inc. 
Date  of  Filing:  October  13, 1983 
Case  Number:  HEF-0060 

Under  the  procedural  regulations  of 
the  Department  of  Energy,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
DOE  may  petition  the  Office  of  Hearings 
and  Appeals  (OHA)  to  formulate  and 
implement  special  refund  procedures  in 
order  to  remedy  the  effect  of  alleged 
violations  of  the  DOE  price  and 
allocation  regulations.  See  10  CFR  Part 
205,  Subpart  V.  The  ERA  filed  such  a 
petition  on  October  13. 1983,  requesting 
that  OHA  establish  special  refund 
procedures  for  the  distribution  of  monies 
received  pursuant  to  a  consent  order 
entered  into  by  the  DOE  and  Dalco 
Petroleum,  Inc.  (Dalco)  of  Tulsa, 
Oklahoma.' 

L  Background 

Dalco  is  a  "reseller"  of  propane  as 
that  term  was  defined  in  10  CFR  212.31. 
Dalco's  propane  sales  were  therefore 
subject  to  the  Mandatory  Petroleum 
Price  Regulations,  and  specifically  the 
provisions  of  10  CFR  Part  212,  Subpart  F. 
An  ERA  audit  of  Dalco's  business 
records  revealed  probable  violations  of 
the  price  regulations  in  Dalco's  sales  of 
propane  during  the  five  month  period 
from  November  1, 1973  thrpugh  March 
31, 1974  (the  audit  period).  In  a  Proposed 
Remedial  Order  (PRO)  issued  to  Dalco 
on  February  19, 1981.  the  ERA  alleged 
that  during  the  audit  period,  Dalco 
overcharged  certain  specified  propane 
customers  by  $592,476.84. 

In  order  to  settle  all  claims  and 
disputes  between  Dalco  and  the  DOE 
regarding  Dalco's  compliance  with  DOE 


price  regulations  in  sales  of  propane  to 
those  specified  customers  during  the 
audit  period,  Dalco  and  the  DOE  entered 
into  a  consent  order  on  September  30, 
1981.  The  specific  transactions  covered 
by  the  consent  order  involve  Dalco  and 
seven  finris,  each  identified  in  the 
attachments  to  the  PRO.  These  firms  are 
listed  in  the  Appendix  to  this  Decision 
and  Order.  In  the  consent  order,  Dalco 
agreed  to  pay  $380,347  to  the  DOE; 
however,  Dalco  has  failed  to  follow  the 
agreed  payment  schedule  and  has  paid 
only  $317,587  to  the  DOE  to  date.*  This 
sum  is  currently  being  held  in  an  interest 
bearing  escrow  account  pending 
distribution  by  the  DOE. 

On  February  3, 1984,  we  issued  a 
Proposed  Decision  and  Order  in  which 
we  determined  that  it  was  appropriate 
to  establish  a  special  refund  proceeding 
with  respect  to  the  Dalco  Consent  order 
fimd.  In  that  Proposed  Decision,  we 
tentatively  set  forth  procedures  to 
distribute  refunds  to  parties  which  were 
injured  by  Dalco's  alleged  pricing 
violations  in  sales  of  propatie  during  the 
consent  order  period.  (In  the  present 
case,  the  consent  order  period  is 
coterminous  with  the  audit  period.) 
Specifically,  we  proposed  to  disburse 
fluids  in  a  first  stage  of  the  proceeding  to 
claimants  who  could  demonstrate  that 
they  were  adversely  affected  by  Dalco's 
alleged  overcharges  during  the  consent 
order  period.  We  suggested  that  these 
injured  parties  were  most  likely  the 
seven  customers  who,  according  to  the 
PRO,  were  overcharged,  but  indicated 
that  we  would  consider  claims  from  any 
individual  or  firm  that  could  show  that  it 
purchased  Dalco  propane  during  the 
consent  order  period.  We  stated  that  the 
money  available  after  payment  of 
refunds  to  eligible  claimants  in  the  first 
stage  would  be  distributed  during  a 
second-stage  process  and  we  pointed 
out  that  the  ultimate  disposition  of  those 
second-stage  funds  would  not  be 
determined  until  after  completion  of  the 
first  stage. 

The  Proposed  Decision  was  published 
in  the  Federal  Register  on  February  14, 
1984  (49  FR  5661),  and  comments  on  the 
proposed  refund  mechanism  were  due  to 
be  submitted  within  30  days  of 
publication.  Comments  were  received 
from  the  States  of  Arkansas,  Delaware, 
Kansas,  Iowa,  Louisiana,  North  Dakota, 
Rhode  Island,  West  Virginia,  Florida, 
and  Texas.  These  comments  requested 
that  any  monies  remaining  in  the  Dalco 


'  The  content  agreement  wai  actually'  entered 
into  by  Louit  Porter  d/b/a  Dalco  Petroleum.  Inc. 
and/or  Hydrocarbons,  Inc.  and/or  Porter 
Investment  Co.  In  this  proceeding,  these  entities  will 
l>e  jointly  referred  lo  as  Dalco.  Any  statement  in 
this  Decision  which  refers  lo  Dalco  or  Dalco 
Petroleum.  Inc.  also  applies  lo  these  entities. 


*  According  to  the  ERA.  Dalco  has  Hied  for 
bankruptcy,  and  there  is  little  likelihood  that 
additional  payments  will  be  made  in  the  near  future. 
We  have  decided  to  go  forward  with  this  special 
refund  proceeding  despite  Dalco^s  delinquency  in 
payment.  ^ 


settlement  fimd  after  refunds  are  made 
to  Dalco  customers  which  filed 
meritorious  claims  be  distributed  to  the 
states  for  use  in  energy-related  projects. 
No  comments  were  received  which 
addressed  the  proposed  mechanics  of 
the  refund  process  itself. 

The  purpose  of  this  Decision  and 
Order  is  to  establish  procedures  to  be 
used  for  filing  and  processing  claims  in 
the  first  stage  of  the  Dalco  refund 
proceeding.  This  Decision  sets  forth  the 
information  that  a  purchaser  of  Dalco 
propane  should  submit  in  order  to 
establish  eligibility  for  a  portion  of  the 
consent  order  funds.  We  will  not. 
however,  determine  procedures  for  the 
second  stage  of  the  refund  process  in 
this  Decision.  Our  determination 
concerning  the  final  disposition  of  any 
remaining  funds  will  necessarily  depend 
on  the  size  of  the  residual  fund,  among 
other  factors.'  Office  of  Enforcement.  9 
DOE  \  82.508  (1981). 

n.  Jurisdiction 

The  Subpart  V  regulations  set  forth 
general  guidelines  by  which  OHA  may 
formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a 
result  of  enforcement  proceedings.  It  is 
the  DOE  policy  to  use  the  Subpart  V 
process  to  distribute  such  funds.  For  a 
detailed  discussion  of  Subpart  V  and  the 
authority  of  OHA  to  fashion  procedures 
to  distribute  refunds  obtained  as  part  of 
settleinent  agreements,  see  Office  of 
Enforcement,  9  DOE  |  82,553  (1982); 
Office  of  Enforcement,  9  DOE  \  82,508 
(1981).  As  we  stated  in  the  Proposed 
Decision,  we  have  determined  that  a 
Subpart  V  proceeding  is  an  appropriate 
method  for  distributing  the  Dalco 
consent  order  fund.  Therefore,  we  will 
grant  the  ERA's  petition  and  assume 
jurisdiction  over  the  funds  received 
pursuant  to  the  Dalco  consent  order. 

III.  Refund  Procedures 

A.  Eligible  Claimants 

In  the  first  stage,  refund  monies  will 
be  distributed  to  those  firms  who  were 
injured  by  the  specified  transactions 
referred  to  in  the  Dalco  consent  order. 
The  firms  who  purchased  propane  in 
those  transactions  are  listed  in  the 
Appendix  to  this  Decision  and  Order.  In 
order  to  be  eligible  for  a  refund,  each 
claimant  will  be  required  to  provide 
information  concerning  the  volume  of 
Dalco  propane  it  purchased  during  the 
consent  order  period.  As  in  previous 
Subpart  V  Decisions,  we  find  that  those 


*  Since  Dalco's  propane  talet  were  made  in 
Texat  and  teveral  Midwestern  states,  it  is  not  clear 
thai  most  of  the  states  that  submitted  comments 
have  a  legitimate  interesl  in  this  proceeding. 
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customers  who  were  ultimate  consumers 
of  Dalco  propane  absorbed  Dalco's 
alleged  overcharges.  They  will  therefore 
not  be  required  to  make  a  further 
demonstration  of  injury  in  order  to 
receive  a  refund.  In  contrast,  refiners 
and  resellers  (i.e.,  retailers  and 
wholesalers)  who  resold  Dalco's 
propane  will  be  required  to  demonstrate 
that  they  did  not  pass  on  cost  increases 
implemented  by  Dalco  to  their  own 
customers.  See,  e.g.,Office  of 
Enforcement,  8  DOE  1 82.597  (1981).  This 
can  be  done  by  showing  that  during  the 
period  covered  by  the  consent  order 
they  would  have  kept  their  propane 
prices  at  the  same  level  had  the  alleged 
overcharges  not  occurred.  While  there 
are  a  variety  of  means  by  which  a 
claimant  could  make  this  showing,  a 
reseller  or  refiner  should  generally 
demonstrate  that  at  the  time  it 
purchased  Dalco  propane  market 
conditions  would  not  prmit  it  to  increase 
its  prices  to  pass  through  the  additional 
costs  associated  with  the  alleged 
overcharges.  In  addition,  the  reseller  or 
refiner  must  show  that  it  had  a  "bank" 
of  unrecovered  costs  in  order  to 
demonstrate  that  it  did  not  subseqently 
recover  these  costs  by  increasing  its 
prices.  The  maintenance  of  a  bank 
would  not.  however,  automatically 
establish  injury.  See  Tenneco  Oil  Co.,  10 
DOE  \  85.014  (1982);  Vickers  Energy 
Corp./Standard  OH  Co.,  10  DOE  \  85,036 
(1982);  Vickers  Energy  Corp./Koch 
Industries,  Inc.,  10  DOE  \  85,038  (1982). 

In  the  Proposed  Decision,  we 
suggested  that  resellers  and  refiners 
which  made  spot  purchases  from  Dalco 
should  be  presumed  to  have  suffered  no 
injury.  We  received  no  adverse 
comments  on  this  proposal.  Accordingly, 
we  have  established  a  rebuttable 
presumption  that  any  spot  purchaser  of 
Dalco  propane  during  the  audit  period 
was  able  to  pass  through  to  its 
customers  any  overcharges  it  incurred. 
We  will,  however,  consider  evidence 
from  a  spot  purchaser  which  establishes 
that  it  was  unable  to  recover  the  product 
prices  it  paid  to  Dalco  and  the  extent  to 
which  it  was  injured  by  the  spot 
purcha8e(s).  See  Office  of  Special 
Counse/,  10  DOE  1 85,048  at  88.200 
(1982). 

We  noted  in  the  Proposed  Decision 
that  one  of  the  seven  Dalco  propane 
customers  identified  in  the  ERA  audit 
workpapers.  Farmland  Industries,  Ina, 
is  an  agricultural  cooperative.  In  prior 
Subpart  V  proceedings,  we  have 
determined  that  although  agricultural 
cooperatives  generally  would  pass 
overcharges  through  to  their  customers, 
they  generally  would  pass  through  any 
refunds  as  well.  Accordingly,  we  have 


found  that,  with  regard  to  sales  to  their 
members,  cooperatives  need  not  make  a 
detailed  showing  of  injury  and  my 
qualify  for  a  refund  based  on 
documentation  of  their  purchase 
volumes.  See,  e.g.,  OKC  Corp./Chemical 
Express  Carriers,  Inc.,  11  DOE  S  85.051 
(1983).  As  suggested  in  the  Proposed 
Decision,  we  shall  follow  this  practice  in 
the  present  proceeding  also.  Therefore, 
we  will  require  Farmland  to  certify  that 
it  will  pass  any  refund  received  through 
to  its  customers,  to  provide  us  with  a  full 
explanation  of  how  it  plans  to 
accomplish  this  restitution,  and  to 
explan  how  it  will  notify  its  members  of 
the  receipt  of  the  money.  We  note, 
however,  that  those  volumes  sold  by 
Farmland  to  non-members  will  be 
treated  in  the  same  manner  as  sales  by 
other  resellers. 

Since  the  issuance  of  the  Proposed 
Decision,  we  have  discovered  from  the 
ERA  audit  file  that  one  of  the  identified 
Dalco  customers.  Redigas  of  Watertown 
(Redigas),  was  affiliated  with 
Hydrocarbons,  Inc..  one  of  the  firms 
which  entered  into  the  consent  order 
and  are  collectivley  referred  to  as  Dalco 
in  this  proceeding  (see  footnote  1).  On 
the  basis  of  the  information  currently 
available  to  us.  we  believe  it  is 
appropriate  to  establish  a  rebuttable 
presumption  that  Redigas  of  Watertown 
was  part  of  the  consent  order  firm  and 
therefore  experienced  no  injury  as  a 
result  of  the  Dalco  pricing  practices,  and 
should  receive  no  refund  in  this 
proceeding.  See  Warren  Holding  co./ 
Puritan  Oil  Co..  13  DOE  1185,337  (1985). 

B.  Allocation  of  Refund  Money 

In  the  Proposed  Decision,  we 
suggested  that  the  Dalco  settlement  fund 
be  allocated  to  successful  claimants 
who  demonstrated  injury  based  upon 
the  volumetric  methodology  which  has 
been  used  in  a  number  of  prior  special 
refund  proceedings.  See.  e.g..  Office  of 
Enforcement.  8  DOE  \  82,597  (1981). 
However,  since  the  issuance  of  the 
Proposed  Decision,  we  have  decided  to 
use  a  different,  more  focused  method  for 
allocating  refunds  among  claimants  in 
this  case.  As  indicated  in  the 
Background  section  of  this  Decision  and 
Order,  the  attachments  to  the  PRO 
issued  to  Dalco  set  forth  specific 
transactions  with  seven  firms  which 
allegedly  resulted  in  overcharges. 
(These  alleged  overcharges  are 
summarized  by  month  and  purchaser  in 
Attachment  1  to  the  PRO.)  The  consent 
order  expressly  states  that  it  is  intended 
to  settle  the  DOE's  claims  against  Dalco 
with  respect  to  these  "specified 
transactions."  Dalco  Consent  Order  at 
HH  4  and  5.  By  using  this  information  to 
allocate  the  consent  order  fund 


proportionally  we  can  establish  the 
appropriate  potential  refund  for  each 
eligible  firm.  The  use  of  this 
methodology  will  result  in  refunds  that 
more  closely  correspond  to  the  actual 
injuries  incurred  by  Dalco  customers 
than  would  the  use  of  a  volumetric 
methodology.  We  recognize  that  the 
PRO  and  the  ERA  audit  file  do  not 
provide  conclusive  evidence  as  to  the 
identity  of  all  allegedly  overcharged 
parties  or  the  amount  of  money  they 
should  receive  in  a  Supart  V  proceeding. 
Nevertheless,  as  we  have  stated  in  other 
Decisions,  the  information  contained  in 
audit  files  can  be  used  for  guidance  in 
fashioning  are  fund  plan  which 
corresponds  more  closely  to  the  injuries 
experienced  than  would  a  distribution 
plan  based  solely  on  a  volumetric 
approach.  See,  e.g..  Marion  Corp.,  12 
DOE  185,014  (1984). 

The  potential  refunds  allocated  under 
this  methodology  are  set  forth  in  the 
Appendix  to  this  Decision  and  Order. 
The  particular  facts  found  in  each 
refund  application,  including  the  degree 
of  injury  demonstrated  by  the  claimant, 
will,  of  course,  be  used  to  determine  the 
amount  of  money  actually  to  be 
refunded. 

In  the  Proposed  Decision,  we 
indicated  our  intention  to  establish  a 
presumption  of  injury  with  respect  to 
small  claims  by  resellers.  Under  that 
presumption,  resellers  who  purchased 
50,000  gallons  per  month  or  less  of  Dalco 
propane  would  be  presumed  to  have 
absorbed  the  alleged  overcharges  and 
would  not  be  required  to  provide  further 
evidence  of  injury  in  order  to  be  eligible 
for  a  refund.  This  presumption  was 
based  on  our  belief  that  with  small 
claims  the  cost  to  the  firm  of  gathering 
evidence  of  injury  could  exceed  the 
expected  refund  and  that  consequently, 
without  simplified  procedures,  some 
injured  resellers  would  be  effectively 
denied  opportunity  to  obtain  a  refund. 
We  stil  intend  to  adopt  a  small  claims 
presumption  in  this  proceeding. 
However,  because  we  are  no  longer 
relying  solely  upon  the  volume  of 
propane  purchased  to  establish  a  refund 
amount,  it  is  no  longer  appropriate  to 
establish  a  threshold  based  upon  a 
monthly  purchase  level.  Instead,  in 
accordance  with  recent  Subpart  V 
Decisions,  those  resellers  (including 
refiners  acting  as  resellers)  who  are 
eligible  for  a  refund  of  $5,000  or  less  (or 
who  wish  to  claim  no  more  than  this 
amount)  will  not  be  required  to  present 
detailed  evidence  of  injury.  See  Marion 
Corp.  This  threshold  will  apply  to 
refunds  calculated  for  all  eligible 
reseller  applicants  with  the  exception  of 
spot  purchasers.  In  view  of  the 


presumption  that  spot  purchasers  were 
not  injured  by  the  alleged  Dalco 
overcharges,  no  threshold  will  apply  to 
applications  filed  by  spot  purchasers, 
since,  regardless  of  the  magnitude  of 
their  refund  claims,  all  spot  purchasers 
must  demonstrate  that  they  absorbed 
Dalco's  alleged  overcharges. 

As  we  indicated  in  the  Proposed 
Decision,  we  will  establish  a  minimum 
amount  of  $15  for  refund  claims.  We 
have  found  through  our  experience  in 
prior  refund  cases  that  the  cost  of 
processing  claims  in  which  refunds  are 
sought  for  amounts  less  than  $15 
outweighs  the  benefits  of  restitution  in 
those  situations.  See,  e.g.,  Uban  Oil  Co.. 

9  DOE  I  82,541  at  85.225  (1982).  See  also 

10  CFR  205.286(b). 

C.  Application  for  Refund  Procedures 

We  have  concluded  that  applications 
for  refunds  should  now  be  accepted 
from  parties  who  purchased  Dalco 
propane  during  the  consent  order  i>eriod 
and  beheve  they  have  been  injured  by 
Dalco's  pricing  practices.  Applications 
must  be  postmarked  within  90  days  after 
publication  of  this  Decision  and  Order 
in  the  Federal  Re^sket.  See  10  CFR 
205.286.  An  application  must  be  in 
writing,  signed  by  the  apphcant.  and 
specify  that  it  [lertains  to  the  Dalco 
Consent  Order  Fund.  Case  No.  HEF- 
0060. 

All  applications  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
Room  lE-234, 1000  Independence 
Avenue  SW.,  Washington,  DC  Any 
applicant  who  believes  that  its 
application  contains  confidential 
information  must  so  indicate  on  the  first 
page  of  its  application  and  submit  two 
additional  copies  of  its  application  from 
which  the  information  which  the 
applicant  claims  is  confidential  has  been 
deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential.  Each 
application  must  indicate  whether  the 
applicant  or  any  person  acting  on  its 
instructions  has  filed  or  intends  to  file 
any  other  application  or  claim  of 
whatever  nature  regarding  the  matters 
at  issue  in  the  underlying  Dalco 
enforcement  proceeding.  Each 
application  must  also  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  belief. "  See  10  CFR 
205.283(c);  18  U.S.C  1001.  In  addition, 
the  applicant  should  furnish  us  with  the 
name,  title,  and  telephone  number  of  a 


person  who  may  be  contacted  by  the 
OHA  for  additional  information 
concerning  the  application.  All 
applications  should  be  sent  to:  Dalco 
Petroeum,  Inc.  Consent  Order  Refund 
Proceeding,  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
Washington,  D.C.  20585.  All  applications 
for  refund  received  within  the  time  limit 
specified  will  be  processed  pursuant  to 
10  CFR  205.284  and  the  procedures  set 
forth  in  this  Decision  and  Order. 
In  order  to  assist  applicants  in 
establishing  eligibility  for  a  portion  of 
the  consent  order  funds,  the  following 
subjects  should  be  covered  in  each 
application: 

A.  Each  applicant  listed  in  the 
Appendix  to  -this  Decision  and  Order 
should  certify  that  it  purchased  propane 
from  Dalco  during  the  consent  order 
period  and  fist  its  purchase  volumes  for 
each  month  of  that  period  (November 
1983— March  1974).* 

B.  Each  applicant  should  specify  how 
it  used  the  Dalco  propane — i.e.,  whether 
it  was  a  reseller,  or  ultimate  consumer. 

C.  If  the  applicant  is  a  reseller  who 
wishes  to  claim  a  refund  in  excess  of 
$5,000.  it  should  also 

(i)  State  whether  it  maintained  banks 
of  unrecouped  product  cost  increases 
from  November  1, 1973  through  January 
27, 1981  and  furnish  OHA  with  quarterly 
bank  calculations. 

(ii)  State  whether  it  or  any  of  its 
affiliates  have  filed  any  other 
applications  for  refund  in  which  they 
have  referred  to  their  banks  to 
demonstrate  injury. 

(iii)  Submit  evidence  to  establish  that 
it  did  not  pass  on  the  alleged  injury  to 
its  customers.  For  example,  a  firm  may 
submit  market  surveys  to  show  that 
price  increases  to  recover  alleged 
overcharges  were  infeasible. 

D.  The  applicant  should  report 
whether  it  is  or  has  been  involved  as  a 
party  in  any  DOE  or  private  section  210 
enforcement  actions.  If  these  actions 
have  terminated,  the  applicant  should 
furnish  a  copy  of  any  final  order  issued 
in  the  matter.  If  the  action  is  ongoing, 
the  applicant  should  briefly  describe  the 
action  and  its  current  status.  Of  course, 
the  apphcant  is  under  a  continuing 
obligation  to  keep  the  OHA  informed  of 
any  change  in  status  while  its 


♦  Although  refunds  to  the»e  appiicanti  witl  not  be 
based  on  Ibetr  purchase  volumes,  this  informstion  it 
necessary  to  estabhsh  ehgibility.  If  it  would  be 
excesf  ively  difTicult  far  an  appiioant  to  retneve  this 
information,  the  rirm  tnay  fulfill  this  requiretnsnt  by 
explaining  why  this  information  is  not  available  and 
setting  forth  reasonable  estimates  of  its  purchase 
volumes  during  the  consent  order  period.  See 
Marion  Corp..  12  DOE  1  85.014  at  88.029  (1964). 


application  for  refund  is  peruling.  Sea  10 
CFR  205.9(d). 
It  Is  Therefore  Ordered  That: 

(1)  Applications  for  refunds  from  the 
funds  remitted  to  the  Department  oi 
Energy  by  Dalco  Petroleum.  Inc. 
pursuant  to  the  Consent  Order  executed 
on  September  30, 1981  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  June  4, 1966. 
Thomas  L  Wieker, 

Acting  Director.  Office  of  Hearings  and 
Appeals. 

Appendix 

Firms  Listed  In  Attachment  I  of  The 
Dalco  PRO  as  Allegedly  Overcharged 
Dalco  Propane  Customers  During  The 
Audit  Period. 


Kurth  Skelgas 

North  Cerxrai  Pubkc  Secvic*- 

Fsmdand  InduiMiaa,  kic 

AMOCO - 

RectaasoK 

S«ip8nor.. 

Pyfafnd  DtslfibiAon.- 


Total.. 


raluMl 


ti.ioe 

31.946 

24.67S 

214.178 

4,1S2 

2.»30 

38.5M 


317.587 


*nounded  oH  to  naarmt  dolaf. 
"Presumed  to  be  meiigMa. 
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Implementation  of  Special  Refund 
Procedures 

AOENGV:  Office  of  Hearings  and 
Appeals.  Energy. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $40,000  obtained  as  a 
result  of  a  consent  order  which  the  DC^ 
entered  into  with  Missouri  Terminal  Oil 
company  (MTO),  a  reseller-retailer  of 
refined  petroleum  products  located  in  St. 
Louis,  Missouri.  The  money  is  being  held 
in  escrow  following  the  settlement  of 
enforcement  proceedings  brought  by  the 
DOE'S  Economic  Regulatory 
Administration. 

DATS  AND  AOORESS:  Applications  for 
refund  of  a  portion  of  the  MTO  consent 
order  funds  must  be  filed  in  duplicate 
and  must  be  received  within  90  days  of 
publication  of  this  notice  in  the  Federal 
RegMer-  All  applications  should  refer  to 
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Case  Number  HEF-0131  and  should  l>e 
addressed  to:  Ofrice  of  Hearings  and 
Appeals.  Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585. 
FOB  FURTMER  INFORMATION  CONTACT: 
Walter  J.  MaruUo,  Office  of  Hearings 
and  Appeals,  Department  of  Energy. 
1000  Independence  Avenue  SW.. 
Washington.  DC  20585,  (202)  252-6602. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(c).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  relates  to  a 
consent  order  entered  into  by  the  DOE 
and  Missouri  Terminal  Oil  Company 
(MTO)  which  settled  all  claims  and 
disputes  between  MTO  and  the'DOE 
regarding  the  manner  in  which  the  firm 
applied  the  federal  price  regulations 
with  respect  to  its  sales  of  motor 
gasoline  during  the  period  March  1, 1979, 
through  July  31. 1979  (consent  order 
period).  A  Proposed  Decision  and  Order 
tentatively  establishing  refund 
procedures  and  soliciting  comments 
from  the  public  concerning  the 
distribution  of  the  MTO  consent  order 
funds  was  issued  on  April  14. 1986.  51 
FR  13555  (April  21. 1986). 

The  Decision  sets  forth  procedures 
and  standards  that  the  DOE  has 
formulated  to  distrubute  the  contents  of 
an  escrow  account  funded  by  MTO 
pursuant  to  the  consent  order.  The  DOE 
has  decided  to  accept  Applications  for 
Refund  from  firms  and  individuals  that 
purchased  motor  gasoline  sold  by  MTO 
during  the  consent  order  period.  Eligible 
applicants  include  indirect  customers  as 
well  as  first  purchasers.  In  order  to 
receive  a  refund,  a  claimant  will  be 
required  to  submit  a  schedule  of  its 
monthly  purchases  of  MTO  motor 
gasoline  and  to  demonstrate  that  it  was 
injured  by  MTO's  pricing  practices.  An 
indirect  purchaser  must  also  submit  the 
name  of  its  immediate  supplier  and 
indicate  why  it  believes  the  motor 
gasoline  was  originally  sold  by  MTO. 
As  the  accompanying  Decision  and 
Order  indicates.  Applications  for  Refund 
may  now  be  filed  by  customers  that 
purchased  motor  gasoline  sold  by  MTO 
during  the  consent  order  period. 
Applications  will  be  accepted  provided 
they  are  filed  in  duplicate  and  recieved 
no  later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  The  specific  information 
required  in  an  Application  for  Refund  is 
set  forth  in  the  Decision  and  Order. 


Dated:  )une  2. 1986. 
Geotge  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 

Procedures 

June  2. 1986. 

Name  of  Firm:  Missouri  Terminal  Oil 

Company 
Date  of  Filing:  October  13. 1983 
Case  Number:  HEF-0131 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205.  Subpart  V.  On  October  13. 
1983.  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  Missouri 
Terminal  Oil  Company  (MTO).  This 
Decision  and  Order  contains  the 
procedures  which  the  OHA  has 
formulated  to  distribute  the  funds 
received  pursuant  to  that  consent  order. 

I.  Background 

MTO  is  a  "reseller-retailer"  of  refined 
petroleum  products  as  that  term  was 
defined  in  10  CFR  212.31  and  is  located 
in  St.  Louis,  Missouri.  A  DOE  audit  of 
MTO's  records  revealed  possible 
violations  of  the  Mandatory  Petroleum 
Price  Regulations.  10  CFR  Part  212. 
Subpart  F.  The  audit  alleged  that 
between  March  1. 1979,  and  July  31. 
1979.  MTO  committed  possible  pricing 
violations  in  its  sales  of  motor  gasoline. 

In  order  to  settle  all  claims  and 
disputes  between  MTO  and  the  DOE 
regarding  the  firm's  sales  of  motor 
gasoline  during  the  period  covered  by 
the  audit.  MTO  and  the  DOE  entered 
into  a  consent  order  on  July  8. 1983.  The 
consent  order  refers  to  ERA's 
allegations  of  overcharges,  but  notes 
that  there  was  no  finding  that  violations 
occurred.  In  addition,  the  consent  order 
states  that  MTO  does  not  admit  that  it 
violated  the  regulations. 

Under  the  terms  of  the  consent  order. 
MTO  deposited  a  total  of  $40.00a  in  two 
installments,  into  an  interest-bearing 
escrow  account  for  ultimate  distribution 
by  the  DOE.  The  two  paymeots  of 
$20,000  were  made  on  January  4. 1984. 
and  January  11. 1985.' 


'  A»  of  April  30. 1986.  the  total  value  of  the  MTO 
escrow  account  was  $46,685.5*. 


II.  Jurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  funds 
received  as  the  result  of  an  enforcement 
proceeding  are  set  forth  in  10  CFR  Part 
205.  subpart  V.  The  Subpart  V 
procedures  may  be  used  in  situations 
where  the  DOE  is  unable  either  to 
readily  identify  those  persons  who  might 
have  been  injured  by  any  alleged 
overcharges  or  to  ascertain  the  amount 
of  such  injuries.  For  a  more  detailed 
discussion  of  Subpart  V  and  the 
authority  to  fashion  refund  procedures. 
see  Office  of  Enforcement.  9  DOE 
^  82.508  (1981):  and  Office  of 
Enforcement.  8  DOE  \  82.597  (1981). 

On  April  14. 1986,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
setting  forth  a  tentative  plan  for  the 
distribution  of  refunds  to  parties  that 
make  a  reasonable  showing  of  injury  as 
a  result  of  the  alleged  overcharges  in 
MTO's  sales  of  motor  gasoline  during 
the  consent  order  period.  51  FR  13555 
(April  21. 1986).  The  PD&O  stated  that 
the  basic  purpose  of  a  special  refund 
proceeding  is  to  made  restitution  for 
injuries  that  were  experienced  as  a 
refund  of  acutal  or  alleged  violations  of 
the  DOE  regulations. 

In  order  to  give  notice  to  all 
potentially  affected  parties,  a  copy  of 
the  Proposed  Decision  was  published  in 
the  Federal  Register  and  comments 
regarding  the  proposed  refund 
procedures  were  solicited.  In  addition, 
copies  of  the  PD&O  were  sent  to  various 
petroleum  dealers  associations. 
Comments  were  submitted  on  behalf  of 
the  States  of  Arkansas.  Delaware.  Iowa. 
Louisiana,  North  Dakota.  Rhode  Island. 
Utah,  and  West  Virginia  concerning  the 
distribution  of  any  funds  remaining  after 
refunds  have  been  made  to  injured 
parties.  The  purpose  of  this  Decision  is 
to  establish  procedures  for  filing  and 
processing  claims  in  the  first  stage  of  the 
MTO  refund  proceeding.  Any 
procedures  pertaining  to  the  disposition 
of  any  monies  remaining  after  this  first 
stage  will  necessarily  depend  on  the  size 
of  the  fund.  See  Office  of  Enforcement.  9 
DOE  at  85.055.  Therefore,  it  would  be 
premature  for  us  to  address  the  issues 
raised  by  the  states'  comments  at  this 
time.  Since  no  comments  were  received 
concerning  the  first-stage  procedures, 
they  will  be  adopted  as  proposed. 

III.  Refunds  to  Identifiable  Purchasers 

In  the  first  stage  of  the  MTO  refund 
proceeding,  we  will  distribute  the  funds 
in  escrow  to  claimants  that  demonstrate 
that  they  were  injured  by  the  alleged 


overcharges.  In  order  to  be  eligible  to 
receive  a  refund,  a  claimant  will  have  to 
file  an  application  and.  with  the  three 
exceptions  discussed  below,  show  the 
extent  to  which  injury  resulted  from  the 
alleged  overcharges.  To  the  extent  that 
any  individual  or  firm  can  establish 
injury,  it  will  be  eligible  for  a  share  of 
the  consent  order  funds. 

In  this  case  we  will  adopt  two 
rebuttable  presumptions  as  well  as 
findings  regarding  injury.  These 
presumptions  and  findings  have  been 
used  in  many  previous  special  refund 
cases.  First,  we  will  presume  that 
purchasers  of  MTO  motor  gasoline  that 
are  claiming  small  refunds  ($5,000  or 
less]  were  injured  by  the  alleged 
overcharges.  Second,  in  the  absence  of 
compelling  material,  we  will  adopt  a 
presumption  that  spot  purchasers  were 
not  injured.  In  addition,  we  will  make  a 
finding  that  end-users  or  ultimate 
consumers  of  MTO  motor  gasoline 
.  whose  business  operations  are 
unrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  overcharges. 
Finally,  we  will  not  require  a  detailed 
demonstration  of  injury  from  regulated 
utilities  or  agricultural  cooperatives  that 
purchased  MTO  motor  gasoline  and 
passed  the  alleged  overcharges 
associated  with  that  product  through  to 
fheir  end-user  members.  Prior  OHA 
decisions  provide  detailed  explanations 
of  the  bases  of  these  presumptions  and 
findings.  E.g..  Peterson  Petroleum,  Inc., 
13  DOE  fl  85,191  at  88,508-10  (1985).  The 
rationale  for  their  use  was  also  fully 
explained  in  the  PD&O.  51  FR  13555  at 
13556-58  (April  21, 1986).  These 
presumptions  and  finding  will  permit 
claimants  to  apply  for  refunds  without 
incurring  disproportionate  expenses  and 
will  enable  the  OHA  to  consider  the 
refund  applications  in  the  most  efficient 
way  possible  in  view  of  the  limited 
resources  available.. 

A  reseller  or  retailer  which  claims  a 
refund  in  excess  of  $5,000  will  be 
required  to  document  its  injury.  While 
there  are  a  variety  of  methods  by  which 
a  claimant  might  make  such  a  showing, 
it  is  generally  required  to  demonstrate 
(i)  that  it  maintained  a  "bank"  of 
unrecovered  costs,  and  (ii)  that  market 
conditions  did  not  permit  it  to  pass  on 
the  increased  costs  to  its  customers  in 
the  form  of  higher  prices.^ 


^  Resellers  or  retailers  that  claim  a  refund  in 
excess  of  SS.OOO  but  which  do  not  attempt  to 
estabhsh  that  thejr  did  not  pass  through  the  price 
increases  will  t>e  eligible  for  a  refund  of  up  to  S&,OIKI 
without  being  required  to  submit  evidence  of  injury 
beyond  purchase  volumes.  Firms  potentially  eligible 
for  greater  refunds  may  choose  to  limit  their  claims 
to  SSiXn  See  Vickers.  8  DOE  Ht  85.396.  See  oho 
Office  of  Enforcement.  10  DOE  \  85U>29  at  88.122 
(1982). 


A.  Calculation  of  Refund  Amounts 

We  will  use  a  volumetric  method  to 
determine  the  refunds  of  eligible 
applicants.  This  method  presumes  that 
the  alleged  overcharges  were  spread 
equally  over  all  the  gallons  of  motor 
gasoline  sold  by  MTO  during  the 
consent  order  period.  Under  the 
volumetric  method,  a  claimant  will  be 
eligible  to  receive  a  refund  equal  to  the 
number  of  gallons  of  MTO  motor 
gasoline  that  it  purchased  during  the 
consent  order  period  times  the 
volumetric  factor.  The  volumetric  factor 
is  the  average  per  gallon  refund  and  in 
this  case  equals  $0.003505.^  In  addition, 
successful  claimants  will  receive  a 
proportionate  share  of  the  accrued 
interest. 

We  recognize  that  a  particular 
purchaser  could  have  absorbed  a 
disproportionate  share  of  the  alleged 
overcharges.  Any  purchaser  which  can 
make  such  a  showing  may  file  a  refund 
application  based  on  such  a  claim. 

As  in  previous  cases,  only  claims  for 
at  least  $15  will  be  processed.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  for  refunds  of  less  than  $15 
outweights  the  benefits  of  restitution  in 
those  situations.  See.  e.g.,  Uban  Oil  Co., 
9  DOE  \  82,541  at  85,225  (1962).  See  also 
IQ  CFR  205.286(b).  The  same  principle 
applies  here. 

If  valid  claims  exceed  the  funds 
available  in  the  escrow  account,  all 
refunds  will  be  reduced  proportionately. 
Actual  refunds  will  be  determined  after 
analyzing  all  appropriate  claims. 

IV.  Applications  for  Refund 

-».  Through  the  procedures  described 
above,  we  will  be  able  to  distribute  the 
MTO  consent  order  funds  as  equitably 
and  efficiently  as  possible.  Accordingly, 
we  will  now  accept  Applications  for 
Refund  from  individuals  and  firms  that 
purchased  motor  gasoline  sold  by  MTO 
between  March  1, 1979,  and  July  31. 
1979.  Eligible  applicants  include 
subsequent  repurchasers  as  well  as  first 
purchasers. 

There  is  no  specific  application  form 
which  must  be  used.  In  order  to  receive 
a  refund,  each  claimant  must  submit  the 
following  information: 

(1)  A  schedule  of  its  monthly 
purchases  of  MTO  motor  gasoKne  along 
with  any  relevant  information  necessary 
to  support  its  claim  in  accordance  with 
the  presumptions  and  findings  outlined 
above.  If  the  applicant  was  an  indirect 
purchaser  it  must  also  submit  the  name 


'  This  figure  is  computed  l>y  dividing  the  SW.OOO 
rsceived  from  MTO  by  the  11.411.630  sa'lons  of 
motor  gasoline  sold  by  the  firra  during  the  consen4 
order  period. 


of  its  immediate  supplier  and  indicate 
why  it  believes  the  motor  gasoline  was 
originally  sold  by  MTO; 

(2)  Whether  the  applicant  has 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  alleged 
overcharges  identified  in  the  ERA  audit 
underlying  this  proceeding; 

(3)  Whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund; 

(4)  Whether  the  apphcant  is  or  has 
been  involved  as  a  party  in  DOE 
enforcement  or  private  actions  filed 
under  Section  210  of  the  Economic 
Stabilization  Act.  If  these  actions  have 
been  concluded  the  applicant  should 
furnish  a  copy  of  any  final  order  issued 
in  the  matter.  If  the  action  is  still  in 
progress,  the  applicant  should  briefly 
describe  the  action  and  its  current 
status.  The  applicant  must  keep  OHA 
informed  of  any  change  in  status  while 
its  Application  for  Refund  is  pending. 
See  10  CFR  205.9(d);  and 

(5)  The  name  and  telephone  number  of 
a  person  who  may  be  contacted  by  this 
Office  for  additional  information. 

Finally,  each  application  must  include 
the  following  statement:  "I  swear  (or 
affirm]  that  the  information  submitted  is 
true  and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  from  the  date  of  pubUcation  of 
this  Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  api^ication  will 
be  available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
which  believes  that  its  application 
contains  confidential  information  must 
indicate  this  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  has  been  deleted.  All 
applications  should  refer  to  Case  No. 
HEF-0131  and  should  be  sent  to:  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  1000  Independence  Ave..  SW., 
Washington,  DC  20585. 

It  is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  Department  of  Energy 
by  Missouri  Terminal  Oil  Company 
pursuant  to  the  Consent  Order  executed 
on  July  8. 1983,  may  not  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
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this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  June  2. 1966. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Doc.  86-13247  Filed  &-ll-«e:  8:45  am] 

■LLMQ  COOC  MS»-01-M 


NnptementatkMi  of  Special  Refund 
Procedures 

aocncy:  Office  of  Hearings  and 
Appeals,  Energy. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  a  consent  order  fund  of 
$27,571  to  members  of  the  public.  This 
money  is  being  held  in  escrow  following 
the  settlement  of  an  enforcement 
proceeding  involving  Arkansas  Valley 
Petroleum  of  Tulsa,  Oklahoma. 
DATC  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  id  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  All 
comments  should  conspicuously  display 
a  reference  to  Case  No.  HEF-0029. 
FOR  RIRTHER  INFORMATION  CONTACT 
Richard  W.  Dugan,  Associate  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW.,  Washington 
DC  20585.  (202)  252-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(b]  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b],  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  relates  to  a  Consent  Order 
entered  into  by  Arkansas  Valley 
Petroleum  (Arkansas  Valley)  of  Tulsa, 
Oklahoma.  The  Consent  Order  involves 
a  particular  audit  period  and  a  distinct 
consent  order  fund  as  set  forth  in  the 
Proposed  Decision.  The  Consent  order 
settled  possible  pricing  violations  in 
Arkansas  Valley's  sales  of  motor 
gasoline  to  customers  during  the  audit 
period. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  the  escrow  account 
funded  by  Arkansas  Valley  pursuant  to 
the  Consent  Order.  The  DOE  has 
tentatively  decided  that  the  consent 
order  fund  should  be  distributed  to 
those  customers  of  Arkansas  Valley 


who  establish  that  they  were  injured  by 
Arkansas  Valley's  alleged  overcharges. 
Such  customers  will  receive  refunds 
proportionate  to  the  volume  of  motor 
gasoline  they  purchased  from  Arkansas 
Valley.  However,  Applications  for 
Refund  should  not  be  filed  at  this  time. 
Appropriate  public  notice  will  be  given 
when  the  submission  of  claims  is 
authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
the  proceeding  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  to  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue  SW., 
Washington,  DC  20585. 

Dated:  June  2. 1986. 
Geor^  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Special  Refund  Procedures 

June  2. 1986. 

Name  of  Firm:  Arkansas  Valley 

Petroleiun 
Date  of  Filing:  October  13, 1983 
Case  Number:  HEF-0029 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  may  request  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  formulate  and  implement  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  alleged  or 
adjudicated  violations  of  the  DOE 
regulations.  See  10  CFR  Part  205. 
Subpart  V.  The  ERA  filed  such  a  petition 
on  October  13. 1983.  requesting  that  the 
OHA  implement  a  proceeding  to 
distribute  the  funds  received  pursuant  to 
a  Consent  Order  entered  into  by  the 
DOE  and  Arkansas  Valley  Petroleum 
(Arkansas  Valley)  of  Tulsa,  Oklahoma. 

I.  Background 

Arkansas  Valley  is  a  "reseller- 
retailer"  of  "motor  gasoline."  as  these 
terms  were  defined  in  10  CFR  212.31.  An 
ERA  aduit  of  Arkansas  Valley's 
operations  during  the  period  March  1, 
1979  through  October  31. 1979  (the  audit 
period)  revealed  possible  violations  of 
the  Mandatory  Petroleum  Price 


Regulations.  In  order  to  settle  all  claims 
and  disputes  between  Arkansas  Valley 
and  the  DOE  regarding  sales  of  motor 
gasoline  during  the  audit  period 
(hereinafter  referred  to  as  the  consent 
order  period),  the  firm  entered  into  a 
Consent  Order  with  the  DOE  on 
September  1, 1981.  Under  the  terms  of 
the  Consent  Order,  the  firm  agreed  to 
remit  $27,571  to  the  DOE  for  deposit  in 
an  interest-bearing  escrow  account 
pending  distribution  by  the  DOE.  The 
Consent  Order  refers  to  the  ERA 
allegations  of  overcharges,  but  notes 
that  no  findings  of  violation  were  made. 
In  addition,  the  Consent  Order  states 
that  Arkansas  Valley  does  not  admit 
that  it  committed  any  such  violations. 

II.  Jurisdiction 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
Office  of  Hearings  and  Appeals  may 
formulate  and  implementa  plan  of 
distribution  for  funds  received  as  a 
result  of  an  enforcement  proceeding.  10 
CFR  Part  205,  Subpart  V.  It  is  DOE 
policy  to  use  the  Subpart  V  process  to 
distribute  such  funds  where  appropriate. 
For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the 
Office  of  Hearings  and  Appeals  to 
fashion  procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement. 
9  DOE  \  82,553  (1982);  Office  of 
Enforcement.  9  DOE  H  82,508  (1981): 
Office  of  Enforcement.  8  DOE  ^  82.597 
(1981)  (hereinafter  cited  as  Vickers). 
After  reviewing  the  record  in  the  present 
case,  we  have  concluded  that  a  Subpart 
V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  Arkansas 
Valley  consent  fund.  We  therefore 
propose  to  grant  the  ERA's  petition  and 
assume  jurisdiction  over  distribution  of 
the  fund. 

III.  Proposed  Refund  Procedures 

We  propose  to  establish  a  claims 
procedure  whereby  claimants  who 
demonstrate  that  they  were  injured  as  a 
result  of  Arkansas  Valley's  pricing 
practices  during  the  consent  order 
period  will  be  eligible  to  receive  a 
refund. 

A.  Showing  of  Injury 

We  propose  that  claimants  who  resold 
petroleum  products  purchased  from 
Arkansas  Valleys  be  required  to 
demonstrate  that  they  did  not  pass  on  to 
their  customers  the  price  increases 
implemented  by  Arkansas  Valley. 
Accordingly,  in  order  to  qualify  for  a 
refund,  a  reseller  claimant  (including 
retailers)  must  show  that  it  would  have 
maintained  its  prices  for  the  product 


purchased  from  Arkansas  Valley  at  the 
same  level  had  the  alleged  overcharges 
not  occurred.  While  there  are  a  variety 
of  ways  to  make  this  showing,  a  reseller 
should  generally  demonstrate  that  at  the 
time  it  purchased  motor  gasoline  from 
Arkansas  Valley,  market  conditions 
would  not  permit  it  to  increase  its  prices 
to  pass  through  the  additional  costs 
associated  with  the  alleged  overcharges. 
See  OKC  Corp./Homet  Oil  Co..  12  DOE 
\  85,168  (1985);  Tenneco  Oil  Co./Mid- 
Continent  Systems,  Inc.  10  DOE  ^  85,009 
(1982).  In  addition,  a  reseller  will  be 
required  to  show  that  it  had  "banks"  of 
unrecovered  increased  product  costs  in 
order  to  demonstrate  that  it  did  not 
recover  the  increased  costs  associated 
with  the  alleged  overcharges  by 
increasing  its  prices.'  The  maintenance 
of  banks  will  not,  however, 
automatically  establish  injury.  See,  e.g., 
Tenneco  Oil  Co./Chevron  U.S.A.,  10 
DOE  %  85,014  (1982). 

B.  Applicants  Claiming  a  Refund  of 
$5,000  or  Less 

In  the  present  case,  we  propose  to 
adopt  a  presumption  of  injury  which  has 
been  used  in  many  previous  special 
refund  cases.  We  will  presume  that 
reseller  applicants  who  are  claiming 
small  refund8"($5,000  or  less)  were 
injured  by  the  alleged  overcharges.  We 
recognize  that  making  a  detailed 
showing  of  injury  may  be  too 
complicated  and  burdensome  for 
resellers  who  purchased  relatively  small 
amounts  of  motor  gasoline  from 
Arkansas  Valley.  For  example,  such 
firms  may  have  limited  accounting  and 
data-retrival  capabilities  and  may 
therefore  be  unable  to  produce  the 
records  necessary  to  prove  the  existence 
of  banks  of  unrecovered  costs  or  to 
show  that  they  did  not  pass  on  the 
alleged  overcharges  to  their  own 
customers.  We  also  are  concerned  that 
the  cost  to  the  applicant,  and  to  the     , 
government  of  compiling  and  analyzing 
information  sufficient  to  make  a  detailed 
showing  of  injury  not  exceed  the  amount 
of  the  refund  to  be  gained.  In  the  past, 
we  have  adopted  a  small  claims 
procedure  to  assure  that  the  costs  of 
filing  and  processing  a  refund 
application  do  not  exceed  the  benefits. 
See,  e.g..  Aztex  Energy  Co.,  12  DOE 
1 85,116  (1984);  Marion  Corp.  12  DOE 
1  85,014  (1984)  [Marion).  We  propose  to 


'  Some  of  the  motor  gasoline  tales  covered  by  the 
Consent  Order  occurred  subsequent  to  the 
amendment  of  the  retailer  price  rule  that  eliminated 
the  bank  requirement  for  retailer*.  See  10  CFR 
212.93(a|(2).  44  FR  42M2  ()uly  19. 1979)  (effective 
|uly  15. 1979).  Accordingly,  retailers  will  not  be 
required  to  submit  bank  information  concerning  any 
purchases  of  motor  gasoline  they  may  have  made 
after  |uly  15. 1979. 


adopt  such  a  procedure  in  this  case. 
Therefore,  any  applicant  claiming  a 
refund  of  $5,000  or  less  need  not  make  a 
detailed  showing  of  injury  in  order  to  be 
elgible  to  receive  a  refund.* 

C.  Spot  Purchasers 

We  further  propose  that  resellers  who 
made  spot  purchases  from  Arkansas 
Valley  be  ineligible  to  receive  a  refund, 
even  a  refund  at  or  below  the  threshold 
level,  unless  they  can  make  a  showing 
that  rebuts  the  presumption  that  they 
were  not  injured.  As  we  have  previously 
noted,  a  spot  purchaser  tends  to  have 
considerable  discretion  in  where  and 
when  to  make  purchases  and  would 
therefore  not  have  made  spot  purchases 
of  Arkansas  Valley  motor  gasoline  at 
increased  prices  unless  it  was  able  to 
pass  through  the  full  amount  of  the 
alleged  overcharges  to  its  own 
customers.  See  Vickers,  8  DOE  at 
85,396-97.  Accordingly,  in  order  to 
overcome  the  rebuttable  presumption 
that  it  was  not  injured,  a  spot  purchaser 
must  submit  evidence  to  establish  that  it 
was  unable  to  recover  the  prices  it  paid 
for  Arkansas  Valley  motor  gasoline  and 
did  not  have  discretion  as  to  where  and 
when  to  make  the  purchase(s)  upon 
which  its  refund  claim  is  based. 

D.  End-users 

We  will  not  require  end-users  or 
ultimate  consumers  whose  businesses 
are  unrelated  to  the  petroleum  industry 
to  make  a  detailed  showing  of  injury. 
See  Texas  Oil  &  Gas  Corp.,  2  DOE 
I  85.069  at  88,209  (1984).  Unlike 
regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
alleged  overcharges  on  the  final  prices 
of  non-petroleum  goods  and  services 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  Id.  We  have 
therefore  concluded  that  end-users  of 
Arkansas  Valley  motor  gasoline  need 
only  document  their  purchase  volumes 
from  the  firm  to  make  a  sufficient 
showing  that  they  were  injured  by  the 
alleged  overcharges.  On  the  other  hand, 
refund  applicants  whose  business 
operations  were  subject  to  the  DOE 
regulatory  program  and  who  purchased 
Arkansas  Valley  motor  gasoline  for 
consumption  as  fuel  will  not  be 
considered  end-users  for  the  purpose  of 


*  As  in  prior  cases,  resellers  whose  calculated 
refund  exceeds  the  threshold  amount  may  elect  to 
apply  for  a  refund  of  $5,000  without  being  required 
to  make  a  detailed  demonstration  of  in)ury. 


the  showing  of  injury.  See  Skmiaole 
Refining.  Inc..  12  DOE  |  85,188  (1985). 

E.  Calculation  of  Refund  Amounts 

We  propose  to  use  a  volumetric 
method  to  divide  the  consent  order  fund 
among  applicants  who  demonstrate  that 
they  are  eligible  to  receive  refunds.  This 
method  presumes  that  the  alleged 
overcharges  were  spread  equally  over 
all  the  gallons  of  the  consent  order 
product(s)  sold  by  a  consent  order  firm. 
See.  e.g.,  Vickers.  To  determine  the  per 
gallon  volumetric  factor,  the  consent 
order  amount  will  be  divided  by  the 
total  volume  of  covered  products  which 
the  firm  sold  during  the  consent  order 
period.'  Refunds  will  be  calculated  by 
multiplying  the  volumetric  factor  by  the 
total  amount  of  the  consent  order 
products  purchased  by  the  applicant 
during  the  consent  order  period.  The 
interest  that  has  accrued  on  the  money 
in  the  escrow  account  will  be  added  to 
the  refund  of  each  successful  claimant  in 
proportion  to  the  size  of  its  refund. 

As  in  previous  cases,  we  propose  to 
establish  a  minimum  refund  amount  of 
$15  for  first  stage  claims.  We  have  found 
through  our  experience  in  prior  refund 
cases  that  the  cost  of  processing  claims 
in  which  refunds  are  sought  for  amounts 
less  than  $15  outweighs  the  benefits  of 
restitution  in  those  situations.  See,  eg.,- 
Uban  Oil  Co..  ^ DOE  |  82,541  at  85.225 
(1985). 

Refund  applications  in  the  Arkansas 
Valley  proceeding  should  not  be  filed 
until  after  issuance  of  a  final  Decision 
and  Order.  Detailed  procedures  for  filing 
applications  will  be  provided  in  the  final 
Decision  and  Order.  Before  disposing  of 
any  of  the  funds  received  as  a  result  of 
the  Arkansas  Valley  Consent  Order,  we 
intend  to  publicize  the  distribution 
process  to  solicit  comments  on  the 
proposed  refund  procedures  and  to 
provide  an  opportunity  for  any  affected 
party  to  file  a  claim. 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been 
processed,  undistributed  funds  could  be 
disbursed  in  a  number  of  different  ways. 
We  will  not  be  in  a  position  to  decide 
what  should  be  done  with  any 
remaining  funds  until  the  first  stage 
refund  procedure  is  completed. 

It  Is  Therefore  Ordered  That: 

The  refund  amount  remitted  to  the 
Department  of  Energy  by  Arkansas 


*  We  are  awaiting  additional  informatkm 
regarding  the  total  volume  of  motor  gasoline  sold  by 
Arkansas  Valley  during  the  consent  order  period  so 
that  we  may  calculate  a  precise  per  gallon 
volumetric  factor.  The  volumetric  factor  will  be 
included  in  the  final  Decision  and  Order,  at  which 
point  potential  claimants  will  be  able  to  compute 
the  refunds  for  which  they  may  qualify. 
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Valley  Petroleum  pursuant  to  the 
Consent  Order  executed  on  September 
1. 1981  will  be  distributed  in  accordance 
with  the  foregoing  Decision. 

|FR  Doc.  8&-13248  Filed  6-11-86;  8:45  am) 

MJJM6  COOC  MSO-Ot-M 


Imptomenlation  of  Special  Refund 
PfoceduFes 

AQENCV:  Office  of  Hearings  and 
Appeals,  Energy. 

action:  Notice  of  implementation  of 
special  refund  procedures^ 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $56,217.18  obtained  as  a 
result  of  a  remedial  order  which  the 
DOE  issued  to  Propane  Gas  and 
Appliance  Company  (PGA),  a  retailer  of 
refined  petroleum  products  located  in 
New  Brockton.  Alabama.  The  money  is 
being  held  in  escrow  following  the 
settlement  of  enforcement  proceedings 
brought  by  the  DOE's  Economic 
Regulatory  Administration. 
DATE  AND  AOORESS:  Applications  for 
refund  of  a  portion  of  the  PGA  remedial 
order  funds  must  be  filed  in  duplicate 
and  must  be  received  within  90  days  of 
publication  of  this  notice  in  the  Federal 
Register.  All  apphcations  should  refer  to 
Case  Number  HEF-0156  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT 
Walter  J.  Marullo.  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  252-6602. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  relates  to  a 
remedial  order  issued  by  the  DOE  to 
Propane  Gas  and  Appliance  Company 
(PGA)  which  found  that  the  firm 
violated  the  federal  price  regulations  in 
its  sales  of  propane  during  the  period 
November  1, 1973,  through  March  31, 
1974  (audit  period).  A  Proposed  Decision 
and  Order  tentatively  establishing 
refund  procedures  and  soliciting 
comments  from  the  public  concerning 
the  distribution  of  the  PGA  remedial 
order  funds  was  issued  on  April  4, 1986. 
51  FR  12916  (April  16. 1986). 

The  Decision  sets  forth  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  the  contents  of 


an  escrow  account  funded  by  PGA 
pursuant  to  the  remedial  order.  The  DOE 
has  decided  to  accept  Applications  for 
Refund  from  firms  and  individuals  that 
purchased  propane  from  PGA  during  the 
audit  period.  Since  PGA  only  sold 
propane  on  the  retail  market,  all  of  the 
firm's  customers  were  end  users  and 
will  therefore  only  be  required  to  submit 
schedules  of  their  monthly  purchases  of 
PGA  propane  to  demonstrate  that  they 
were  injured  by  PGA's  pricing  practices. 

As  the  accompanying  Decision  and 
Order  indicates.  Apphcations  for  Refund 
may  now  be  filed  by  customers  that 
purchased  propane  from  PGA  during  the 
audit  period.  Applications  will  be 
accepted  provided  they  are  filed  in 
duplicate  and  received  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register.  The 
specific  information  required  in  an 
Application  for  Refund  is  set  forth  in  the 
Decision  and  Order. 

Dated:  ]une  3, 1988. 
George  B.  Btsznay.    . 
Director.  Officeof  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

June  3, 1986. 

Name  of  Firm:  Propane  Gas  and 

Appliance  Company 
Date  of  Filing:  October  13, 1983 
Case  Number:  HEF-0156 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  Part  205.  Subpart  V.  On  October  13. 
1983,  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a 
remedial  order  issued  to  Propane  Gas 
and  Appliance  Company  (PGA).  This 
Decision  and  Order  contains  the 
procedures  which  the  OHA  has 
formulated  to  distribute  the  funds 
received  pursuant  to  that  remedial 
order. 

I.  Background 

PGA  is  a  "retailer"  of  refined 
petroleum  products  as  that  term  was 
defined  in  10  CFR  212.31  and  is  located 
in  New  Brockton.  Alabama.  An  ERA 
audit  of  PGA's  records  for  the  period 
November  1. 1973.  through  March  31. 
1974  (audit  period),  revealed  possible 


violations  of  the  Mandatory  Petroleum 
Price  Regulations.  10  CFR  Part  212. 
Subpart  F,  with  respect  to  the  firm's 
sales  of  propane. 

As  a  result  of  the  audit.  ERA  issued  a 
Proposed  Remedial  Order  (PRO)  on 
April  6, 1978,  which  found  that  PGA's 
pricing  practices  had  resulted  in 
overcharges  to  its  customers  totaling 
$24,797.72.  The  order  directed  PGA  to 
meet  restitution  for  its  pricing  practices 
by  refunding  the  total  overcharge 
amount,  plus  interest,  through  a  price 
rollback  to  its  customers.  After 
considering  and  rejecting  PGA's 
objections  to  the  PRO.  OHA  issued  it  as 
the  final  Remedial  Order  (RO)  of  the 
DOE  on  May  23. 1979.  Propane  Gas  and 
Appliance  Co..  4  DOE  f  83,010  (1979). 
PGA  then  appealed  the  RO  to  the 
Federal  Energy  Regulatory  Commission 
(FERC). 

On  January  22, 1982.  FERC  issued  a 
final  decision  affirming  the  RO.  Propane 
Gas  and  Appliance  Co..  18  FERC 
H  61,084  (1982).  In  that  decision.  FERC 
also  granted  the  DOE's  request  for  a 
modification  of  the  refund  procedures 
outlined  in  the  RO.  This  change  was 
necessary  since  the  advent  of  decontrol 
prevented  the  implementation  of  a  price 
rollback  to  PGA's  customers. 
Accordingly,  PGA  was  subsequently 
required  to  deposit  the  overcharge 
amount,  plus  interest,  into  an  interest- 
bearing  escrow  account  for  ultimate 
distribution  by  the  DOE.' 

II.  Jurisdiction  and  Authority  to  Fashion 
Refund  Procedures 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  funds 
received  as  the  result  of  an  enforcement 
proceeding  are  set  forth  in  10  CFR  Part 
205.  Subpart  V.  For  a  more  detailed 
discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
prdcedures  to  distribute  refunds,  see 
Office  of  EnforcemenU  9  DOE  H  82.508 
(1981);  and  Office  of  Enforcement, 
8  DOE  182.597  (1981). 

On  April  4, 1986,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD40) 
setting  forth  a  tentative  plan  for  the 
distribution  of  refunds  to  parties  that 
can  make  a  reasonable  showing  of 
injury  as  a  result  of  PGA's  overcharges 
in  its  sales  of  propane  during  the  audit 
period.  51  FR  12916  (April  16, 1986).  The 
PD&O  stated  that  the  basic  purpose  of  a 
special  refund  proceeding  is  to  make 


■  PGA  paid  $56,217.18,  including  inlereit.  into  the 
escrow  account  on  June  10. 1986.  This  amount 
represents  the  principal  which  will  form  the  basis 
for  refund  calculations.  As  of  April  30. 1986.  the 
total  value  of  the  PGA  escrow  account  was 
$80,293.64 


restitution  for  injuries  that  were 
experienced  as  a  result  of  actual  or 
alleged  violations  of  the  DOE 
regulations. 

In  order  to  give  notice  to  all 
potentially  affected  parties,  a  copy  of 
the  Proposed  Decision  was  published  in 
the  Federal  Register  and  comments 
regarding  the  proposed  refund 
procedures  were  solicited.  In  addition, 
copies  of  the  PD&O  were  sent  to  various 
petroleum  dealers  associations. 
Comments  were  submitted  on  behalf  of 
the  States  of  Arkansas.  Delaware.  Iowa. 
Louisiana,  North  Dakota.  Rhode  Island. 
Utah,  and  West  Virginia  concerning  the 
distribution  of  any  funds  remaining  after 
refunds  have  been  made  to  injured 
parties.  The  purpose  of  this  Decision  is 
to  establish  procedures  for  filing  and 
processing  claims  in  the  first  stage  of  the 
PGA  refund  proceeding.  Any  procedures 
pertaining  to  the  disposition  of  any 
monies  remaining  after  this  first  stage 
will  necessarily  depend  on  the  size  of 
the  fund.  See  Office  of  Enforcement,  9 
DOE  at  85,055.  Therefore,  it  would  be 
premature  for  us  to  address  the  issues 
raised  by  the  states'  comments  at  this 
time.  Since  no  comments  were  received 
concerning  the  first-stage  procedures, 
they  will  be  adopted  as  proposed. 

in.  Refunds  to  Identifiable  Purchasers 

In  the  first  stage  of  a  special  refund 
proceeding  a  claimant  is  generally 
required  to  demonstrate  that  it  was 
injured  by  any  actual  or  alleged 
overcharges.  In  this  case,  we  are  making 
a  finding  that  end  users  or  ultimate 
consumers  of  PGA  propane  whose 
business  operations  are  imrelated  to  the 
petroleum  industry  were  injured  by 
PGA's  overcharges.  Prior  OHA 
decisions  provide  detailed  explanations 
of  the  basis  of  this  finding.  E.g..  Peterson 
Petroleum,  Inc..  13  DOE  ^  85,191  at 
88.509-10  (1985).  The  rationale  for  its  use 
was  also  fully  explained  in  the  PD&O.  51 
FR  12916  at  12918  (April  16, 1986).  Since, 
as  a  retailer,  PGA  only  sold  propane  to 
ultimate  consumers,  we  are  therefore 
concluding  that  all  of  the  firm's 
customers  were  injured  by  the 
overcharges.  As  a  result,  claimants  in 
this  proceeding  will  not  be  required  to 
submit  any  detailed  evidence  of  injury. 

A.  Calculation  of  Refund  Amounts 

We  will  use  a  volumetric  method  to 
determine  the  refunds  of  eligible 
applicants.  This  method  presumes  that 
the  overcharges  were  spread  equally 
over  all  the  gallons  of  propane  sold  by 
PGA  during  the  audit  period.  Under  the 
volumetric  method,  a  claimant  will  be 
eligible  to  receive  a  refund  equal  to  the 
number  of  gallons  of  PGA  propane  that 
it  purchased  during  the  audit  period 


times  the  volumetric  factor.  The 
volumetric  factor  is  the  average  per 
gallon  refund  and  in  this  case  equals 
$0.041963.^  In  addition,  successful 
claimants  will  receive  a  proportionate 
share  of  the  accrued  interest. 

We  recognize  that  a  particular 
purchaser  could  have  incurred  a 
disproportionate  share  of  the 
overcharges.  Any  purchaser  that  can 
make  a  showing  of  disproportionate 
overcharge  may  file  a  refund  application 
based  on  such  a  claim. 

As  in  previous  cases,  only  claims  for 
at  least  $15  will  be  processed.  We  have 
found  through  our  experience  in  prior 
refund  cases  that  the  cost  of  processing 
claims  for  refunds  of  less  than  $15 
outweighs  the  benefits  of  restitution  in 
those  situations.  See,  e.g..  Urban  Oil  Co., 

9  DOE  Tl  82,541  at  85.225  (1982).  See  also 

10  CFR  205.286(b).  The  same  prinicple 
applies  here. 

If  valid  claims  exceed  the  funds 
available  in  the  escrow  account,  all 
reftmds  will  be  reduced  proportionately. 
Actual  refunds  will  be  determined  after 
analyzing  all  appropriate  claims. 

IV.  Applications  for  Refund 

We  have  determined  that  by  using  the 
procedures  described  above,  we  can 
distribute  the  PGA  escrow  funds  as 
equitable  and  efficiently  as  possible. 
Accordingly,  we  will  now  accept 
Applications  for  Refimd  from 
individuals  and  firms  that  purchased 
propane  from  PGA  between  November 
1. 1973,  and  March  31. 1974. 

There  is  no  specific  application  form 
which  must  be  used.  In  order  to  receive 
a  refund,  each  claimant  must  submit  the 
following  information: 

(1)  A  schedule  of  its  monthly 
purchases  of  propane  from  PGA  during 
the  period  November  1. 1973.  through 
March  31. 1974; 

(2)  Whether  the  applicant  has 
previously  received  a  refund,  from  any 
source,  with  respect  to  the  overcharges 
identified  in  the  ERA  audit  underlying 
this  proceeding; 

(3)  Whether  there  has  been  a  change 
in  ownership  of  the  firm  since  the  audit 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide 
the  names  and  addresses  of  the  other 
owners,  and  should  either  state  the 
reasons  why  the  refund  should  be  paid 
to  the  applicant  rather  than  to  the  other 
owners  or  provide  a  signed  statement 
from  the  other  owners  indicating  that 
they  do  not  claim  a  refund; 

(4)  Whether  the  applicant  is  or  has 
been  involved  as  a  party  in  DOE 


*  This  figure  is  derived  by  dividing  the  $56,217.18 
received  from  PGA  by  the  1  J39.673  gallons  of 
propane  sold  by  the  firm  during  the  audit  period. 


enforcement  or  private  actions  filed 
under  section  210  of  the  Economic 
Stablization  Act.  If  these  actions  have 
been  concluded  the  applicant  should 
furnish  a  copy  of  any  final  order  issued 
in  the  matter.  If  the  action  is  still  in 
progress,  the  applicant  should  briefly 
describe  the  action  and  its  current 
status.  The  applicant  must  keep  OHA 
informed  of  any  change  in  status  while 
its  Application  for  Refund  is  pending. 
See  10  C^B^205.9(d);  and 

(5)  The  name  and  telephone  number  of 
a  person  who  may  be  contacted  by  this 
Office  for  additional  information. 

Finally,  each  application  must  include 
the  following  statement:  "I  swear  [or 
affirm]  that  the  information  submitted  is 
true  and  accurate  to  the  best  of  my 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001. 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  from  the  date  of  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  pubUc  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
which  believes  that  its  application 
contains  confidential  information  must 
indicate  this  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  has  been  deleted.  All 
applications  should  refer  to  Case  No. 
HEF-0156  and  should  be  sent  to:  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Ave..  SW.. 
Washington,  DC  20585. 

It  is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  Department  of  Energy 
by  Propane  Gas  and  Appliance 
Company  pursuant  to  the  Remedial 
Order  issued  on  May  23. 1979,  and 
modified  by  the  Order  of  the  Federal 
Energy  Regulatory  Commission  issued 
on  January  22, 1982.  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  )une  3. 1988. 
George  B.  Breznay. 

Director  Office  of  Hearings  and  Appeals. 
[FR  Doc.  86-13249  Filed  6-11-86;  8:45  am] 
BILUNO  CODE  t4SO-01-« 


Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and 
Appeals.  Energy. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 
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summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $3,800,000.00  (plus 
accrued  interest)  obtained  as  the  result 
of  a  consent  order  between  the  DOE  and 
Dorchester  Gas  Corporation 
(Dorchester).  The  funds  will  be 
distributed  to  refund  applicants  who 
purchased  products  other  than  crude  oil 
from  Dorchester  during  the  settlement 
period  {August  1&  1973  through  January 
31. 1976). 

DATE  AND  ADOAESS:  Applications  for 
refund  must  be  filed  by  September  10. 
1986  and  should  be  addressed  to:  OfHce 
of  Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue  SW.. 
Washington,  DC  20585.  AH  applications 
should  be  Hied  in  duplicate  and  should 
display  a  conspicuous  reference  to  Case 
Number  HEF-0559. 
FOR  FURTHER  INFORMATION  CONTACT 

Thomas  Wieker,  Deputy  Director,  or 
Irene  Bleiweiss.  Attorney.  Office  of 
Hearings  and  Appeals.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  252-2400. 
SUPPIEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  The 
Decision  and  Order  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  formulated  to  distribute  monies 
obtained  from  Dorchester  Gas 
Corporation  (Dorchester).  Dorchester 
entered  into  a  Consent  Order  to  settle 
disputes  regarding  Dorchester's 
compliance  with  the  federal  refiner  price 
and  natural  gas  liquids  regulations 
during  the  period  August  18, 1973 
through  January  31. 1976.  Under  the 
terms  of  the  Consent  Order,  Dorchester 
has  remitted  $3,800,000.00  which  is  being 
held  in  an  interest-bearing  escrow 
account  pending  determination  of  its 
proper  distribution. 

The  Dorchester  settlement  fund  will 
be  distributed  through  a  two  stage 
refund  proceeding.  The  first  stage  will 
attempt  to  refund  monies  to  customers 
who  purchased  Dorchester  products 
during  the  settlement  period.  The 
specific  requirements  which  an 
applicant  must  meet  in  order  to  receive 
a  refund  will  vary  depending  on  a 
number  of  factors  (e.g.  the  size  of  the 
refund  amount  which  the  applicant  is 
.  claiming  and  the  applicant's  position  in 
the  supply  chain).  These  specific 
requirements  are  set  out  in  Section  II  (B) 
of  the  Decision.  Claimants  who  meet 
these  specific  requirements  will  be 
eligible  to  receive  refunds  based  on  the 
number  of  gallons  which  they  purchased 


from  Dorchester.  After  merttorious 
claims  are  paid  in  the  first  stage, 
second-stage  refund  procedures  may 
become  necessary  to  distribute  any 
remaining  funds. 

First-stage  applications  for  refund  will 
now  be  accepted.  Applications  for 
refund  must  be  filed  within  90  days  from 
the  date  of  publication  of  the  Decision 
and  Order  in  the  Federal  Register  and 
should  be  sent  to  the  address  set  forth  at 
the  beginning  of  this  notice.  Applicants 
must  submit  two  copies  of  their 
applications.  All  applications  received 
will  be  available  for  public  inspection 
between  the  hours  of  li)0  p.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  lE-234, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  If  an  applicant 
considers  any  of  the  information 
contained  in  its  application  to  be 
confidential,  the  applicant  should 
submit  two  additional  copies  of  its 
application  in  which  the  confidential 
information  is  deleted. 

Dated:  June  3, 1986. 
Geor^  B.  Breznay. 
Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

lune  3. 1986. 

Name  of  Case:  Dorchester  Gas 

Corporation 
Date  of  Filing:  December  27. 1984 
Case  Number:  HEF-0559 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  See  10  CFR  Part  205. 
Subpart  V.  Such  procedures  enable  the 
DOE  to  refund  monies  to  those  injured 
by  alleged  violations  of  the  DOE  pricing 
regulations.  On  December  27, 1984,  the 
ERA  requested  that  the  OHA  formulate 
and  implement  procedures  to  distribute 
$3,800,000.00  which  it  received  pursuant 
to  a  consent  order  with  Dorchester  Gas 
Corporation  (Dorchester). 

This  Decision  contains  the  procedures 
which  the  OHA  has  formulated  to 
distribute  the  Dorchester  settlement 
fund.  The  requirements  which  an 
applicant  must  meet  in  order  to  be 
eligible  for  a  refund  appear  at  section  II 
of  this  Decision.  Since  the  requirements 
will  vary  depending  on  a  number  of 
factors  specific  to  the  applicant  (e.g..  the 
size  of  the  refund  amount  which  the 


applicant  is  claiming  and  the  applicant's 
position  in  the  supply  chain),  we  have 
set  out  the  specific  requirements 
applicable  to  each  type  of  applicant  in 
section  11(B).  A  claimant  should  take 
note  of  those  requirements  applicable  to 
its  particular  circumstances.  These 
specific  requirements  are  followed,  in 
section  11(C),  by  a  discussion  of  general 
requirements  applicable  to  all 
Dorchester  refund  applicants. 

I.  Background 

During  the  period  covered  by  the 
Consent  Order.  Dorchester  owned  100 
percent  of  four  gas  processing  plants 
and  owned  partial  interests  in  four 
others.'  As  result  of  these  activities, 
Dorchester  was  a  "gas  plant  operator" 
within  the  meaning  of  10  CFR  212.162.  a 
"refiner "  as  defined  in  10  CFR  212.31. 
and  was  subject  to  the  Mandatory 
Petroleum  Price  Regulations  set  forth  in 
6  CFR  Part  150.  Subpart  L  and  10  CFR 
Part  212.  Subparts  E  and  K.  These 
regulations  governed  the  maximum 
prices  that  could  lawfully  be  charged  in 
the  sales  of  various  products  which 
Dorchester  sold  including  motor 
gasoline,  distillates,  natural  gas  liquid 
products,  diesel  fuel,  and  pentane. 
The  ERA  conducted  an  audit  of 
Dorchester  and  determined  that 
Dorchester  may  have  violated  the  DOE 
price  regulations.  As  a  result,  the  ERA 
issued  a  Proposed  Remedial  Order 
(PRO)  to  Dorchester.  In  order  to  settle 
the'claims  made  in  the  PRO  and  other 
potential  claims  by  the  DOE.  Dorchester 
and  the  DOE  entered  into  a  Consent 
Order  on  February  9, 1984.  49  FR  8673 
(March  8, 1984),  finalized  at  49  FR  18773 
(May  2, 1984).  The  Consent  Order 
resolved  all  issues  regarding 
Dorchester's  compliance  with  the 
federal  refiner  price  and  NGL 
regulations  during  the  period  August  18. 
1973  through  January  31, 1976  (the 
settlement  period).  The  Consent  Order 
explicitly  does  not  cover  Dorchester's 
compliance  with  regulations  relating  to 
crude  oil.  Pursuant  to  the  Consent 
Order,  Dorchester  refunded  the  sum  of 
$3,800,000  to  the  DOE.  These  monies 
have  been  deposited  in  an  escrow 
account  pending  ultimate  disposition  by 
the  DOE. 
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'  Dorchester  owned  the  Cargray.  Hooker.  Texon. 
and  Woodlawn  Plants  and  percentages  of  the 
Acadia  (20.6%).  Carthage  (41.2%).  Port  (25%).  and 
Sterling  Plants.  The  locations  of  these  plants  are  as 
follows:  Acadia  Plant.  Acadia  Parish.  Loumiana: 
Cargray  Plant.  Carson  County.  Texas:  Carthage 
Plant.  Panola  County.  Texas;  Hooker  Plant.  Texaa 
County,  Oklahoma:  Port  Plant,  jefterson  County. 
Texas;  Sterling  Plant  Sterling  County.  Texas:  Texon 
Plant.  Reagan  County.  Texas;  and  Woodlawn  Plant 
Harrison  County.  Texas. 


On  April  4, 1966  the  OHA  issued  a 
Proposed  Decision  and  Order  setting 
forth  a  tentative  plan  for  distributing  the 
Dorchester  settlement  fund.  51  FR  12919 
(April  16, 1966).  In  the  Proposed 
Decision,  we  described  a  two-stage 
process  for  disbursing  refunds.  During 
the  first  stage  we  proposed  to  distribute 
funds  to  identifiable  purchasers  of 
Dorchester  products  who  could 
demonstrate  that  they  were  injured  by 
the  firm's  pricing  practices  during  the 
settlement  period.  We  stated  that  if 
funds  remain  after  the  first  stage  is 
completed,  a  second-stage  refund 
procedure  may  become  necessary. 

In  order  to  give  notice  to  all 
potentially  affected  parties,  a  copy  of 
the  Proposed  Decision  was  published  in 
the  Federal  Register  and  comments  to 
the  proposed  refund  procedures  were 
solicited.  Comments  were  filed  on 
behalf  of  the  States  of  Arkansas. 
Delaware.  Iowa,  Louisiana,  North 
Dakota.  Rhode  Island.  Utah,  and  West 
Virginia  concerning  the  distribution  of 
any  funds  remaining  after  refunds  have 
been  made  to  identifiable  parties.  The 
purpose  of  this  Decision  is  to  establish 
procedures  for  filing  and  processing 
claims  in  the  first  stage  of  the 
Dorchester  refund  proceeding.  The 
procedures  used  to  distribute  any 
monies  remaining  after  this  first  stage 
will  necessarily  depend  on  the  size  of 
the  fund.  Therefore,  it  would  be 
premature  for  us  to  address  the  States' 
comments  at  this  time.  Since  no 
comments  were  received  concerning  the 
first-stage  procedures,  they  will  be 
adopted  as  proposed. 

n.  Refund  Procedures 

This  Section  of  our  Decision  will 
outline  the  presumptions  which  we  are 
adopting  and  the  showing  which  each 
type  of  refund  applicant  must  make  in 
order  to  receive  a  refund.  The  general 
presumptions  we  are  adopting  are  set 
out  in  Subsection  (A).  The  fihng 
requirements  specific  to  each  type  of 
applicant  appears  in  Subsection  (B).  The 
general  requirements  of  all  applicants 
are  contained  in  Subsection  (C). 

(A)  Presumptions 

In  this  refund  proceeding,  we  will 
adopt  certain  presumptions  which  will 
permit  claimants  to  participate  in  the 
refund  process  without  incurring 
inordinate  expense  and  will  enable  the 
OHA  to  consider  the  refund  applications 
in  the  most  efficient  manner  possible. 
Fh^t.  we  will  adopt  a  presumption  that 
the  alleged  overcharges  were  dispersed 
equally  in  all  of  Dorchester's  sales  of 
petroleum  products  during  the 
settlement  period  and  that  refunds 
should  therefore  be  made  on  a  pro  rata 


or  volumetric  basis.  In  the  absence  of 
better  information,  such  a  volumetric 
refund  assumption  is  sound  because  the 
DOE  price  regulations  generally 
required  a  regulated  firm  to  account  for 
increased  costs  on  a  firm-wide  basis  in 
determining  its  prices.  American  Pacific 
InternationaJ.  14  DOE  fl  85.158  at  8a293 
(1986)  (American  Pacific). 

Under  the  volumetric  refund  approach 
we  are  adopting,  a  claimant  will  be 
eligible  to  receive  a  refund  equal  to  the 
number  of  gallons  purchased  times  the 
per  gallon  refund  amount,  plus  accrued 
interest.  In  the  present  case,  we  have  set 
the  per  gallon  refund  amount  at  $0.00945 
per  gallon.  We  derived  this  figure  by 
dividing  the  consent  order  amount 
($3,800,000.00)  by  an  estimate  of  the 
number  of  gallons  of  covered  products 
other  than  crude  oil  which  Dorchester 
sold  during  the  settlement  period 
(402.168,755).*  However,  we  also 
recognize  that  the  impact  on  an 
individual  purchaser  might  have  been 
greater,  and  any  purchaser  may  file  a 
refund  application  based  on  a  claim  that 
it  suffered  a  disproportionate  share  of 
the  alleged  overcharges.  See  Sid 
Richardson  Carbon  and  Gasoline  Co..  12 
DOE  H  85.054  at  88,164  (1984). 

We  also  will  adopt  a  number  of 
presumptions  concerning  injury.  These 
presumptions  will  excuse  certain 
categories  of  refund  applicants  from 
proving  that  they  were  injured  by 
Dorchester's  alleged  overcharges,  thus 
enabling  certain  applicants  to  simplify 
their  refund  applications.  We  will 
discuss  these  presumptions  and  the 
showing  which  each  type  of  applicant 
must  make  in  Section  11(B)  below. 

(B)  Specific  Application  Requirements 
for  Each  Category  of  Refund  App/iants 

From  our  experience  with  Subpart  V 
proceedings,  we  believe  that  potential 
claimants  will  fall  into  the  following 
categories:  (1)  End-users,  e.g., 
Dorchester  employees  who  purchased 
motor  gasoline  at  the  Cargray  Plant 
Filling  Station;  (2)  regulated  non- 
petroleum  entities  which  used 
Dorchester  products  in  their  businesses 
or  cooperatives  which  sold  Dorchester 
products  to  their  members;  aYid  (3) 
refiners,  resellers,  or  retailers  who 
resold  Dorchester  products. 


'This  getlonage  estimate  is  Itased  on  information 
contained  in  the  ERA'S  implementation  petition  and 
in  the  Dorchester  audit  Tile.  These  materials  did  not 
contain  information  for  every  month  of  the 
settlement  period  or  for  every  Dorchester  plant. 
Although  we  believe  that  our  estimate  reasonably 
accounts  for  these  additional  volumes,  we  recognixe 
the  poasibility  that  we  may  have  underestimated  the 
volumes  which  Dorchester  sold.  If  we  receive 
refund  applications  based  on  volumes  exceeding 
our  estimate,  it  may  become  necessary  to  adjust  the 
per  gallon  refund  amount. 


(1)  Refund  Applications  of  End-Users 

We  will  adopt  a  funding  that  end- 
users  and  ultimate  consumers  whose 
businesses  are  unrelated  to  the 
petroleum  industry  were  injured  by 
Dorchester's  alleged  overcharges.  Unlike 
regulated  firms  in  the  petroleum 
industry,  end-users  generally  were  not 
subject  to  price  controls  during  the 
consent  order  period  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to 
cost  increases.  For  these  reasons,  an 
analysis  of  the  impact  of  the  alleged 
overcharges  on  the  final  price  of  non- 
petroleum  goods  and  services  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Texas  Oil  Er  Gas  Corp., 
12  DOE  H  85,069  at  88,209  (1984). 
Therefore,  end-users  of  Dorchester 
products  need  only  document  that  they 
were  ultimate  consumers  of  a  specific 
amount  of  Dorchester  products  to  make 
a  sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges. 

(2)  Refund  Applications  of  Cooperatives 
and  Regulated  Firms 

Firms  whose  prices  for  goods  and 
services  are  regulated  by  a  government 
agency  or  by  the  terms  of  a  cooperative 
agreement  will  not  be  required  to 
demonstrate  injury  in  this  case. 
Although  such  firms,  e.g.,  public  utihties 
and  agricultural  cooperatives,  generally 
would  pass  overcharges  through  to  their 
customers,  they  generally  would  pass 
through  any  refunds  as  well.  Therefore, 
we  will  require  such  applicants  to 
certify  that  they  will  pass  any  refund 
received  through  to  their  customers,  to 
provide  us  with  a  full  explanation  of 
how  they  plan  to  accomplish  this 
restitution,  and  to  explain  how  they  will 
notify  the  appropriate  regulatory  body 
or  membership  group  of  their  receipt  of 
the  refund  money.  See  Office  of  Special 
Counsel.  9  DOE  f  82,538  at  85,203  (1982). 
We  note,  however,  that  a  cooperative's 
sales  of  Dorchester  products  to  non- 
members  will  be  treated  in  the  same 
manner  as  sales  by  other  resellers. 

(3)  Refund  Applications  of  Resellers, 
Retailers  and  Refiners 

(a)  Refiners.  Resellers  and  Retailers 
Seeking  Refunds  of  $5,000  or  Less.  We 
will  adopt  a  presumption,  as  we  have  in 
many  previous  cases,  that  purchasers 
seeking  small  refunds  were  injured  by 
Dorchester's  pricing  practices.  See,  e.g., 
Uban  Oil  Co..  9  DOE  ^  82,541  at  85,224- 
25  (1982).  With  small  claims,  the  cost  to 
the  firm  of  gathering  evidence  of  injury 
to  support  a  refund  claim  could  exceed 
the  expected  refund.  Consequently, 
without  simplified  procedures,  some 
injured  parties  would  be  denied  an 
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opportunity  to  obtain  a  refund.  Under 
the  small  claims  presumption,  a 
claimant  seeking  a  refund  of  $5,000  or 
less  will  not  be  required  to  submit  any 
evidence  of  injury  beyond  establishing 
the  volume  of  Dorchester  products  it 
purchased  during  the  settlement  period. 
See  Texas  OH  &  Gas  Corp..  12  DOE 
\  85.069  at  88.210  (1984). 

(b)  Refiners.  Resellers  and  Retailers 
Seeking  Refunds  Greater  Than  $5,000. 
Unlike  small  claims  applicants,  a  firm 
which  claims  a  refund  in  excess  of 
$5,000  will  be  required  to  provide  a 
detailed  demonstration  of  its  injury  in 
addition  to  providing  purchase  volume 
information.  It  will  be  required  to 
demonstrate  that  it  maintained  a  "bank" 
of  unrecovered  product  costs  in  order  to 
show  that  it  did  not  pass  along  the 
alleged  overcharges  to  its  own 
customers.  In  addition,  a  claimant  must 
show  that  market  conditions  would  not 
permit  it  to  pass  through  those  increased 
costs.  See  Panhandle  Eastern  Pipeline 
Co./I.  V.  Cole  Petroleum  Co..  10  DOE 
\  85.051  at  88,265  (1983).  For  periods  in 
which  the  DOE  regulations  did  not 
require  retailers  to  compute  cost  banks, 
a  retailer  will  only  be  required  to  show 
that  market  conditions  prevented  it  from 
recovering  increased  costs.  Such  a 
showing  might  be  made  through  a 
demonstration  of  lowered  profit 
margins,  decreased  market  share,  or 
depressed  sales  volume  during  the 
period  of  purchases  from  Dorchester. 
American  Pacific.  14  DOE  at  88,295. 

(C)  General  Refund  Application 
Requirements 

In  addition  to  the  specific 
requirements  outlined  above,  all 
applicants  must  meet  a  number  of 
general  requirements  in  order  to  receive 
a  refund.  Every  applicant  must  file  a 
written  application  for  refund,  signed  by 
the  applicant.  The  application  must 
make  reference  to  the  Dorchester  Gas 
Special  Refund  Proceeding  (Case  No. 
HEF-0559).  Each  applicant  must  submit 
a  monthly  purchase  schedule  for  each 
product  purchased  from  Dorchester 
during  the  settlement  period  (August  18, 
1973  through  January  31, 1976). 
However,  if  the  applicant  is  identified  as 
a  Dorchester  purchaser  in  the 
Appendices  to  this  Decision,  the 
applicant  may  be  able  to  rely  on  the 
purchase  volumes  contained  therein.  In 
order  to  rely  on  the  volumes  in  the 
Appendices  the  applicant  must:  (1)  Limit 
its  claim  to  the  volumes  and  product  s 
contained  in  the  Appendices;  (2)  certify 
that  it  is  unable  to  or  it  would  be  unduly 
burdensome  for  it  to  determine  its  actual 
purchase  v6lumes;  and  (3)  certify  that 
the  volumes  attributed  to  it  in  the 


Appendices  appear  reasonably 
accurate.  Applicants  identified  in  the 
Appendices  who  are  required  to  prove 
injury,  ^.g.  resellers  claiming  refunds 
over  $5,000  should  note  that  the 
Appendices  make  no  determination  as 
to  injury.  Therefore,  such  applicants 
may  rely  on  the  Appendices  only  to 
prove  purchase  volumes  and  musfmake 
separate  showings  of  injury. 

Firms  which  made  indirect  purchases 
of  Dorchester  products  may  also  apply 
for  refunds,  if  an  applicant  did  not 
purchase  directly  from  Dorchester  but 
believes  that  products  it  purchased  from 
another  firm  originated  with  Dorchester, 
the  applicant  must  establish  its  basis  for 
that  belief  and  identify  the  reseller  from 
whom  the  products  were  purchased. 
Indirect  purchasers  who  either  fall 
within  a  class  of  applicant  whose  injury 
is  presumed,  or  who  can  prove  injury, 
may  be  eligible  for  a  refund  if  the 
reseller  of  Dorchester  products  passed 
through  Dorchester's  alleged 
overcharges  to  its  own  customers. 

We  will  establish  a  rebuttable 
presumption  that  claimants  who  made 
only  spot  purchases  from  Dorchester 
were  not  injured.  Spot  purchasers  tend 
to  have  considerable  discretion  in  where 
and  when  to  make  purchases  and 
generally  would  not  have  made  spot 
market  purchases  from  Dorchester  at 
increased  prices  unless  they  were  able 
to  pass  through  the  full  amount  of  the 
selling  price  to  their  own  customers.  See 
Office  of  Enforcement.  8  DOE  f  82,597  at 
85,396-97  (1981).  Therefore,  a  firm  which 
made  only  spot  purchases  from 
Dorchester  will  not  receive  a  refund 
unless  it  presents  evidence  rebutting  the 
spot  purchaser  presumption  and 
establishing  the  extent  to  which  it  was 
injured  as  a  result  of  its  spot  purchases 
from  Dorchester. 

Each  refund  applicant  should  furnish 
us  with  the  name,  position  or  title,  and 
telephone  number  of  a  person  whom  we 
may  contact  for  additional  information. 
If  the  applicant  is  affiliated  or 
associated  with  Dorchester  in  any 
manner,  it  must  so  indicate  and  provide 
■  information  explaining  the  nature  of  its 
relationship  with  the  firm.  If  the 
applicant  has  been  involved  in 
enforcement  proceedings  brought  by  the 
DOE,  it  must  provide  a  summary  of  the 
present  status  of  the  proceeding,  or  if 
the  matter  is  no  longer  pending,  it  must 
indicate  how  the  proceeding  was 
resolved.  If  the  applicant  is  a  firm  which 
did  not  actually  purchase  from 
Dorchester,  but  is  a  successor  to  a 
Dorchester  customer,  the  applicant  must 
provide  evidence  establishing  that  it. 
rather  than  Dorchester's  former 


customer,  is  entitled  to  a  refund.  Finally, 
each  application  must  include  the 
following  statement:  "I  swear  [or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my 
knowledge  and  beUef." 

All  applications  must  be  filed  in 
duplicate  and  must  be  received  within 
90  days  from  the  date  of  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  A  copy  of  each  application  will 
be  available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  applicant 
who  believes  that  its  application 
contains  confidential  information  must 
indicate  this  belief  and  submit  two 
additional  copies  of  its  application  from 
which  the  information  has  been  deleted. 
Applications  should  be  sent  to:  Office  of 
Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue  SW, 
Washington,  DC  20585. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Dorchester  Gas  Corporation 
pursuant  to  the  Consent  Order  executed 
on  February  9. 1984,  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

Dated:  |une  3. 1986. 
George  B.  Breznay. 
Director.  Office  of  Hearings  and  Appeals. 

Appendix  A.— PnoPAne  12/73-1/75 


Customer 


Bultman  tnc 

Cart  Losson _ 

Charnplin  Refining  Go .. 

Cities  Service -. 

Cities  Service  Oil.. 


Co)  Kan  Propane  Sanioo- 

EngelOHCo 

Evans  Oil  Co 

Farmlafvl  Ind  . 


Gnjver  Oil  A  Qas — 

Home  Petroleum 

Home  Petroleum  (Union).. 

Hosier  Ot  Co — — 

J.K.  Mceaa 

JS  SketyPual 

LE  Oliver 

L  G  Vanderwor*  -_™__. 

Larry  (LF)  Wm 

Logan  Gas. 


Galona 


Mangum  Oil  •  Gaa.. 

Manon  Corp 

Mendanhal  Oil 


Petrol  Tradng  A  Tranvot.. 

Ptnllcs  Petroteum ~ 

PtvUips  Petroleum  Corp 

Ramey  Butane „ 

Sauvage  Gas  Co 


Sauvage  Gas  Co.. 
SchaapveM  Oil  Co_ 

Sctvoeder  Oil  Co 

Stumrock  Butane  — 
Shanvocii  ProctuCtS.. 
Swarwe  Petroieun.„ 

Tenas  Easiman „ 

Tigrett  Bulww 

Top  OTexat 


T01.775 

360.14S 

799.602 

835,393 

840.000 

198.026 

671.163 

244.006 

2.444.118 

960.188 

1.784.958 

5.809.135 

171,280 

256 

195.901 

1.243 

1.40ej89 

229 

271.717 

267.311 

1.706.044 

21.690 

1.785.144 

3.015.624 

2.272.965 

218.952 

1.138.452 

7.064.801 

480.370 

4.053 

350.102 

1.730.690 

1.678.152 

962.064 

855.907 

177.488 


Appendix  A.— Propane  12/73-1/75— 
Continued 


Customer 


Travis  Oil  Co.- 


Tutcher  Majic  Gas 

UPG.  Inc - 

WR  Haneon 

Wanda  Petroleum 

Warren  Petroleum 

Williams  Bros    

Wilson  Petroleum  Co.. 


Gallons 


9 

22.051 
730,141 
876 
130.005 
240,234 
424,035 
1,148.559 


Note  —This  Apperxliii  identiftes  propane  purctiasers  from 
the  toNonnng  plants  Cargray.  Hooliar.  texon.  Woodlawn.  and 
Sterling  If  a  purctiasers  name  appears  more  than  once,  this 
IS  due  to  Its  purchase  Irom  more  than  one  plant. 


Appendw  B.— Butane  12/73-1/75 


Cuctomer 


Qaions 


BuMman  he 

Can  Losson 

Celanese  Ct)emcal._ 

Champlin  Pet 

Diamond  Shamrock.. 
Oiarrxxid  Shamrock- 
Gruver  Ol  &  Gas.. 

Home  Pet  Corp _ 

Home  Petroleum 

JS  SkeNy  Fuel..... 
LE.  Oliver .. 

Liquid  Pet.  Corp 

MobdOilCoq) 

Phillips  Pet.  Corp 

Pti*psPet 

Ramey  Butane 

Schai«>veM  CM  Co... 
Shamrock  Producli.. 

Tigrett  Butane 

Top  O  Texas 

UPG  Inc _ 

Wanda  Petroleum..... 

Warren  Petroleum 

WOhams  Bros 


15,701 

449.826 

15511,615 

21J03 

881.868 

20a976 

25.049 

9.037,035 

364,981 

80.526 

34 

6,483.951 

989.784 

1453 

2.529.063 

9.516 

61.425 

279.794 

32.242 

9,947 

272,974 

177.143 

18.627 

208,444 


uiamond  Shanwock .. 
Diamond  Shamack. 
Home  Pot  Corp 


6,532.962 

567  J94 

4.968.040 


Note  — Th«  Appendn  idartlihes  butane  pmtiasera  from 
the  tokowmg  plants  Cargray.  Hooker.  Texon.  Woodlawn.  and 
Sterkng  H  a  purchaser's  name  ippaari  mors  than  once,  Ihia 
•  due  to  Its  purchase  kom  more  then  one  plaiU. 


Appendix  C— Pentane  and  A-B  Oil  (12/73- 
1/75) 


Cuatomar 


GMons 


Atlas  Processing  Company 

Diamond  Shamnipk 

Permian  Corp. - 

Philkps  Petrolaum 

Trans  SouVi ~~ 

UPG  kic 


2373.386 
7.336.251 
4.941440 
2.669.611 
473.174 
431.214 


DsapSauth( 

Permian  Corp 

PluMps  Petroleum,,. 
Sh^QmnatCo.. 


86.82t 

7,304 
243333 
292.260 


A-«M 


usfiiond  ShsnvoGli.. 
KanMoGM 


67.610 
199.677 
981.7S1 


Appendix  D.— Gasoone-Cargrav  Plant— 8/ 
73-10/74 


Customer 


Air  Speed  Ol _... 

Als  Bait  Shop - 

Cargray  Filling  Station... 

Curls  Oil  Co. - -. 

Diamond  Stiamrock 

Ed  Flood  Oil  Company  . 

Gieendyke  Transport 

Home  Oil  Company  — 

Hoover  Supply 

JC  Penney 

M  L.J  mc 

SilverlonOI..... - 

Steere  Tar* 

Ted  Lokey  Oil  Co 

Tnangle  Relnefles 

Utiity  Oil 

Wikams  DTOS. ».... 


Galons 


6.748.976 

634,059 

60,390 

2.052,416 

128.870 

41.268 

8.503 

1^77.035 

10.180 

167.620 

168.245 

2.700 

3.451 

30.758 

i81 5,490 

190.766 

S21.203 


I. — TYsa  Aiipandbi  Hlenilfies 
me  Cargray.  Hookar.  Tann.  and 
oil  pwchasas  kom  ttis  Cargray  piam 


mBLliasei  kom 
planis.  and  A-fi 


(PR  Doc.  86-13250  Filed  6-11-86;  8:45  am) 

BILLING  CODE  •4S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00228:  FRL-3030-71 

Open  Meeting  of  State-FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG) 

AODICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice.  i 

summary:  There  will  be  a  2-day  meeting 
of  the  State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG).  The 
meeting  will  be  open  to  the  public. 

DATES:  Monday  and  Tuesday,  July  14 
and  15. 1986.  beginning  at  8:30  a.m.  each 
day  and  ending  prior  to  12  noon  on  July 
15. 1986. 

ADDRESS:  The  meeting  will  be  held  at: 
Hyatt  Regency— Crystal  City.  2799 
Jefferson  E)avi8  Highway.  Arlington.  VA 
22202.  (703-486-1234). 

FOR  FURTHER  mFORMATKM  CONTACT: 

By  mail:  Philip  H.  Gray,  Jr.,  Office  of 
Pesticide  Programs  |[TS-766C). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  1115.  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway.  Arlington, 
VA.  (703-557-7096). 
SUPPLEMENTARY  INFORMATION:  This  will 
be  the  twenty-fourth  meeting  of  the  full 
Group.  The  tentative  agenda  thus  far 
includes  the  following  topics: 

1.  Action  items  for  the  March  1986 
meeting  of  SFIREG, 

2.  Regional  reports. 

3.  Working  Committee  reports. 

4.  Other  topics  which  may  arise. 


Dated:  June  5, 1986. 
Steven  Schatzow, 

Director  Office  of  Pesticide  Programs. 
(FR  Doc.  86-13264  Filed  6-11-86;  8:45  afr| 

BILUNO  CODE  6S60-S0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-766-DR1 

Major  Disaster  and  Related 
Determinations;  Pennsylvania 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Pennsylvania  (FEMA-766-DR),  dated 
June  5, 1986,  and  related  determinations. 
date:  June  5, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 
Sewall  H.E.  Johnson,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472  (202)  646-3616. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  of  June  5, 1986,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974.  as  amended  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-288).  as  follows: 

I  have  determined  that  the  damage  in 
ceiiain  areas  of  the  Commonweahh  of 
Pennsylvania  resulting  from  severe  storms 
and  noodin^  beginning  on  or  about  May  30. 
1986.  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major-disaster  declaration  under 
Pub.  L  93-288. 1  therefore  declare  that  such  a 
major  disaster  exists  in  the  Commonwealth 
of  Pennsylvania. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate,  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  Pub.  L.  93-288  for 
Public  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area. 

The  time  period  prescribed  for  the 
implementation  of  section  313(a), 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  uiuler  Executive  Order  12148, 1 
hereby  appoint  Mr.  Robert  J.  Adamcik  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
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Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
area  of  the  Commonwealth  of 
Pennsylvania  to  have  been  affected 
adversely  by  this  declared  major 
disaster  and  is  designated  eligible  as 
follows: 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance. 
Allegheny  County  for  individual  Assistance. 
lulius  W.  Bectoa  |r.. 
Director. 

(FR  Doc.  86-13238  Filed  6-11-86:  8:45  am) 
BHJJNQ  CODE  Cri^-Oa-M 

[FEMA-764-OR] 

Amendment  to  Notice  of  a  Maior- 
Disaster  Declaration;  Soutti  Dakota 

agency:  Federal  Emergency 
Management  Agency. 

ACnow:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota  (FEMA-764-DR).  dated  May  3. 
1986,  and  related  determinations. 
date:  )une  6. 1986. 
FOR  FURTHER  INFORMATIOM  CONTACT: 

Bewail  H.E.  Johnson.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3616. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  South  Dakota,  dated 
May  3. 1986,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  May  3. 
1986: 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Aurora.  Beadle,  Douglas,  Faulk,  Hutchinson, 
Jerauld,  and  Sanborn  Counties  for  Public 
Assistance. 
Samuel  W.  Speck. 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
jFR  Doc.  86-13239  Filed  6-11-86;  8:45  am) 
BOiJNG  CODE  S71t-02-«l 

[Docktt  No.:  FEMA-REP-3-0E-1] 

The  Delaware  Radiological  Emergency 
Response  Plans  Site-Specific  for  ttie 
Artificial  Island  Generating  Station 

action:  Certification  of  FEMA  findings 
and  determination. 

In  accordance  with  the  Federal 
Emergency  Management  Agency 
(FEMA)  n-le  44  CFR  Part  350,  the  State 


of  Delaware  submitted  its  plans  relating 
to  the  Artificial  Island  Generating 
Station  (formerly  Salem/Hope  Creek)  to 
the  Director  of  FEMA  Region  III  on 
February  23, 1981,  for  FEMA  review  and 
approval.  On  September  27, 1982,  the 
Regional  Director  forwarded  his 
evaluation  to  the  Associate  Director  for 
State  and  Local  Programs  and  Support 
in  accordance  with  §  350.11  of  the 
FEMA  rule.  However,  subsequent  to  the 
State's  submission,  areas  requiring 
action  by  the  Delaware  Department  of 
Public  Safety  were  identified  and 
reported  as  being  resolved  in  a  January 
15. 1986,  FEMA  finding.  Included  in  this 
evaluation  is  a  review  of  exercises     . 
conducted  on  April  8, 1981,  October  13. 
1982,  October  26, 1983,  and  October  29, 
1985,  in  accordance  with  §  350.9  of  the 
FEMA  rule;  and,  a  report  of  the  public 
meeting  held  on  May  27, 1981,  in 
accordance  with  §350.10  of  the  FEMA 
rule. 

Based  on  the  evaluation  by  the 
Regional  Director  and  the  review  by  the 
FEMA  Headquarters  staff,  I  find  and 
determine  that  the  State  and  local  plans 
and  preparedness  for  the  Artificial 
Island  Generating  Station  are  adequate 
to  protect  the  health  and  safety  of  the 
public  living  in  the  vicinity  of  the  plant. 
The  offsite  plans  and  preparedness  are 
assessed  as  adei)uate  in  that  they 
provide  reasonable  assurance  that 
appropriate  protective  actions  can  be 
taken  offsite  in  the  event  of  a 
radiological  emergency  and  are  capable 
of  being  implemented.  However,  while 
there  is  a  public  alert  and  notification 
(A&N)  system  in  place  and  operational, 
this  approval  is  conditioned  upon 
FEMA's  verification  of  the  A&N  system 
in  accordance  with  the  criteria  of 
NUREG-0654/FEMA-REP-l.  Rev.  1. 
Appendix  3:  and  the  "Guide  for  the 
Evaluation  of  Alert  and  Notification 
Systems  for  Nuclear  Power  Plants" 
(FEMA-REP-10). 

FEMA  will  continue  to  review  the 
status  of  offsite  plans  and  preparedness 
associated  with  the  Artificial  Island 
Generating  Station  in  accordance  with 
§  350.13  of  the  FEMA  rule. 

For  further  details  with  respect  to  this 
action,  refer  to  Docket  File  FEMA-REP- 
3-DE-l  maintained  by  the  Regional 
Director,  FEMA  Region  III,  105  South  7th 
Street,  Philadelphia  19106. 

For  the  Federal  Emergency  Management 
Agency. 

Samuel  W.  Speck, 

Associate  Director,  State  and  Local  Programs 
and  Support. 
(FR  Doc.  85-13177  Filed  6-11-86:  8:45  am] 

BILUNO  COOC  STIS-OI-M 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Federal  Employees;  Disclosure  of 
Home  Addresses  to  Exclusive 
Representatives  Under  the  Federal 
Service  Labor-Management  Relations 
Statute 

AOENCY:  Federal  Labor  Relations 
Authdrity. 

action:  Notice  of  opportunity  to  file 
amicus  briefs  in  certain  unfair  labor 
practice  proceedings  in  which  agency 
management  has  refused  to  provide 
exclusive  representatives  with  the 
names  and  home  addresses  of  all  unit 
employees  and  requested  pursuant  to 
section  7114  of  the  Statute. 

summary:  The  Federal  Labor  Relations 
Authority  provides  an  opportunity  for  all 
interested  agencies,  labor  organizations, 
and  other  interested  persons  to  file 
amicus  briefs  on  significant  issues  of 
law  common  to  a  number  of  cases 
pending  before  the  Authority  involving 
the  refusal  of  agency  management,  in 
the  face  of  requests  made  pursuant  to 
section  7114(b)(4)  of  the  Statute,  to 
provide  labor  organizations  with  the 
names  and  home  addresses  of 
employees  in  units  of  exclusive 
recognition. 

date:  Amicus  briefs  submitted  in 
response  to  this  notice  will  be 
considered  if  received  by  July  14, 1986. 
ADDRESS:  All  briefs  shall  be  captioned 
"Home  Addresses  Cases,  Amicus  Brief." 
and  shall  contain  separate,  numbered 
headings  for  eash  issue  discussed.  An 
original  and  four  (4)  copies  of  each 
amicus  brief,  with  any  enclosures,  on 
BVa  X  11  inch  size  paper,  shall  be 
addressed  to  Jacqueline  R.  Bradley, 
Executive  Director,  FLRA  Attn:  Home 
Addresses  Cases,  500  C  Street  SW.. 
Washington,  DC  20424. 
FOR  FURTHER  INFORMATION  CONTACT. 

Harold  Kessler,  Director  of  Case 
Management,  Federal  Labor  Relations 
Authority,  (202)  382-0715. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Labor  Relations  Authority 
currently  has  before  it  a  number  of 
cases  involving  the  refusal  of  agency 
management  to  provide  labor 
organizations  with  the  names  and  home 
addresses  of  employees  in  units  of 
exclusive  recognition.  Some  of  these 
cases  are  before  the  Authority  because 
of  exceptions  to  decisions  issued  by 
Administrative  Law  Judges  in  unfair 
labor  practice  (ULP)  cases.  Three  other 
cases  involve  Authority  decisions  which 
were  awaiting  judicial  review  when  the 
Authority  sought  and  was  granted 
remand.  Remand  was  sought  in  order  for 
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the  Authority  to  address  whether 
disclosure  of  the  names  and  home 
addresses  of  unit  employees  requested 
by  each  of  the  unions  under  section 
7114(b)(4)  of  the  Statute  was  or  was  not  . 
subject  to  the  "routine  use"  exception  of 
the  Privacy  Act,  5  U.S.C.  552a(b)(3),  and 
such  other  issues  arising  under  the 
Statute  as  might  be  appropriate.  The 
"routine  use"  issue  had  not  been 
addressed  by  the  Authority  in  its 
decisions.  In  another  case,  American 
Federation  of  Government  Employees, 
Local  1760  v.  FLRA.  No.  85-4144  (2d  Cir. 
March  24, 1986),  reviewing  19  F.L.R.A. 
No.  108.  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  denied 
the  Authority's  motion  to  have  the  case 
remanded  and  issued  a  decision 
reversing  the  Authority's  decision.  The 
court  reversed  the  Authority's 
conclusion  that  the  agency  did  not 
commit  a  ULP  by  refusing  to  furnish  the 
names  and  home  addresses  of  unit 
employees  to  their  exclusive 
representative  as  requested,  and 
remanded  the  case  to  the  Authority  for 
further  action. 

The  authority  has  identified  several 
cases,  listed  below,  which  address 
significant  issues  of  law  common  to  a 
large  number  of  these  cases  and  finds  it 
appropriate  to  provide  for  the  filing  of 
amicus  briefs  addressing  these  issues. 
These  cases  include  the  following: 

Department  of  Health  and  Human 
Services,  Social  Security 
Administration.  Case  No.  2-CA-50222; 

Department  of  Health  and  Human 
Services.  Social  Security 
Administration,  Case  No.  2-CA-50188; 

Department  of  the  Air  Force.  Scott  Air 
Force  Base,  Illinois.  Case  No.  5-CA- 
40232; 

Department  of  the  Navy.  Portsmouth 
Naval  Shipyard.  Portsmouth,  New 
Hampshire,  Case  No.  1-CA^M)290; 

Department  of  Health  and  Human 
Services,  Social  Security 
Administration,  Case  No.  4-CA-40452 

Farmers  Home  Administration 
Finance  Office,  St.  Louis,  Missouri.  19 
F.L.R.A.  No.  21  (Case  No.  7-CA-30560) 
(This  case  is  before  the  Authority 
pursuant  to  the  Authority's  remand 
motion,  which  was  granted  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.); 

Defense  Mapping  Agency  Aerospace 
Center.  St.  Louis,  Missouri,  19  F.LR.A. 
No.  85  (Case  No.  7-CA-20482)  (This  case 
is  before  the  Authority  pursuant  to  the 
Authority's  remand  motion,  which  was 
granted  by  the  U.S.  Court  of  Appeals  for 
the  Eighth  Circuit.); 

Philadelphia  Naval  Shipyard.  19 
F.L-R.A.  No.  107  (Case  No.  2-CA-40243) 
(This  case  is  before  the  Authority 


pursuant  to  the  Authority's  remand 
motion,  which  was  granted  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit); 

National  Labor  Relations  Board 
Union  and  National  Labor  Relations 
Board,  Office  the  General  Counsel  and 
the  Board.  Case  No.  O-NG-900 
(involving  the  negotiability  of  one 
proposal  which  would  require 
management  to  furnish  the  exclusive 
representative  with  the  names  and  home 
addresses  of  all  unit  employees  on  an 
annual  basis). 

The  Authority  will  receive  and 
consider  amicus  briefs  from  all 
interested  agencies,  labor  organizations, 
and  other  interested  persons  concerning 
the  issues  relevant  to  these  cases. 
Among  these  issues  are  the  following: 

I.  Is  a  labor  organization  entitled, 
under  section  7114(b)(4)  of  the  Statute, 
to  the  names  and  home  addresses  of  the 
unit  employees  for  whom  it  is  the 
exclusive  representative? 

II.  What  standards  are  to  be  applied 
in  determining  whether  or  when  a  labor 
organization  needs  the  names  and  home 
addresses  of  unit  employees  in  order  to 
communicate  adequately  with  the 
employee  it  is  responsible  for 
exclusively  representing;  that  is,  when 
are  the  names  and  home  addresses  of 
unit  employees  "necessary"  within  the 
meaning  of  section  7114(b)(4)  of  the 
Statute? 

Some  of  the  Administration  Law 
Judges  who  have  issued  decisions 
concerning  this  issue  found  that  other 
traditional  means  of  communication 
available  to  labor  organizations,  such  as 
bulletin  boards  and  handouts,  were 
insufficient  and  that  home  addresses 
were  necessary  to  enable  the  exclusive 
representatives  to  communicate 
adequately  with  the  employees  they 
represent.  Without  using  subjective 
measurements,  how  can  the  adequacy  of 
these  means  of  communication  be 
evaluated?  Is  adequacy  a  valid  test? 

III.  Is  disclosure  of  the  names  and 
home  addresses  of  unit  employees  to 
their  exclusive  representatives 
precluded  by  the  provisions  of  the 
Privacy  Act? 

The  Privacy  Act  limits  the  disclosure 
of  any  information  contained  in  an 
agency  "record"  within  a  "system  of 
records  that  is  retrieved  by  reference  to 
an  individual  name  or  some  other 
identifier."  The  Act  contains  two  major 
exceptions  relevant  to  this  issue. 

A.  Court  decisions  involving  the 
disclosure  of  information  from  personnel 
files  maintained  by  the  Federal 
government,  in  discussing  both  Privacy 
Act  and  Freedom  of  Information  Act 
considerations,  often  indicate  the  need 
to  balance  any  infringement  of  the 


individual's  privacy  rights  against  the 
public  interest  in  disclosing  such 
information.  This  balancing  test  is 
embodied  in  exemption  (b)(6)  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(6).  The  Authority  has  applied  this 
balancing  test  in  other  cases  where 
information  was  sought  by  exclusive 
representatives. 

(1)  How  should  such  a  balance  be 
weighed  in  determining  whether  the 
names  and  home  addresses  of  imit 
employees  are  discloseable  to  their 
exclusive  representative? 

B.  The  Privacy  Act,  5  U.S.C.  552a(a)(7). 
defines  a  "routine  use"  as  "the  use  of 
such  record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which  it 
is  collected."  The  Office  of  Personnel 
Management  (OPM)  maintains  the 
personnel  records  of  Federal  employees, 
which  would  be  the  most  readily 
identifiable  source  for  employees' 
names  and  home  addresses.  OPM 
regulations  define  the  routine  uses  of  its 
personnel  records.  One  routine  use  is 
the  disclosure  of  "information  to 
officials  of  labor  organizations 
recognized  under  5  U.S.C.  Chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation 
concerning  personnel  policies,  practices, 
and  matters  affecting  working 
conditions."  47  FR  16490-16491  (April  16. 
1982). 

(1)  Is  the  disclosure  of  unit  employees' 
names  and  home  addresses  to  an 
exclusive  representative  a  "routine  use" 
within  these  terms? 

(2)  If  names  and  home  addresses  may 
be  disclosed  as  a  routine  use,  may  the 
disclosing  agency  place  any  limitations 
on  the  use  of  this  information? 

(3)  Must  the  disclosing  agency  first 
determine  that  names  and  home 
addresses  are  "relevant  and  necessary" 
to  the  labor  organization's  duties  as  an 
exclusive  representative  within  the 
terms  of  the  routine  use  regulations  in 
order  to  be  entitled  to  disclose  such 
information? 

(4)  To  what  extent  must  a  labor 
organization,  at  the  time  of  its  request, 
supply  the  disclosing  agency  with  an 
explanation  as  to  why  it  believes  that 
names  and  home  addresses  are 
"relevant  and  necessary"  to  the  labor 
organization's  duties  within  those  same 
terms?  May  an  agency  determine  that 
names  and  home  addresses  are  always 
relevant  and  necessary  to  the  exclusive 
representative's  duties  or  must  such 
determination  be  made  on  a  case  by 
case  basis?  May  such  a  determination 
be  roade  by  the  Authority? 

(5)  What  is  the  relationship  between 
the  standard  to  be  used  in  determining 
whether  information  is  "necessary" 
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under  section  7114(b)(4)  of  the  Statute 
and  the  standard  to  be  uaed  in 
determining  whether  information  is 
"relevant  and  necessary"  under  the 
routine  use  regulations  issued  by  the 
Office  oi  Personnel  Management? 

(6)  Where  an  agency's  dieterminations 
that  the  requested  information  is  not 
relevant  and  necessary  under  the 
routine  use  regulations  become  the 
subject  of  a  subsequent  UUP  complaint, 
what  standard  shciuld  the  Authority 
apply  in  reviewing  such  determinations? 

Dated:  June  9. 198B. 

For  the  Authority, 
lacqitmiiw  R.  Smdloy. 
Executive  Director 

(FR  Doc.  86-13288  FHed  6-11-68:  8:45  am] 
aujjNG  cooE  tm-ei-ii 


FEDERAL  MARmME  COMMISSION 
Aqi  eeiii6nt(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  fibng  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  198^. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  207-009498-006. 
Title:  Atlantic  Container  Line 
Agreement 
Parties: 

The  Cunard  Steam-Ship  Company,  pic 
International  Transport  (ICT)  B.V. 
Compagnie  General  Maritime 
Rederiaktiebolaget  Soya 
Aktiebolaget  Svenska  Amerika  Linien 
Rederiaktiebolaget  Transatlantic 
Synopsis:  The  proposed  amendment 
would  modify  the  scope  of  the 
agreement  to  include  ports  and  points  in 
Mexico  and  increase  the  permitted 
capacity  of  certain  vessels  from  44,000 
to  55,000  deadweight  tons.  It  would  also 
allow  Compagnie  General  Maritime  to 
maintain  an  individual  common  carrier 
operation  to  serve  that  portion  of  the , 
trade  to/from  and  via  ports  on  the  U.S. 
Atlantic  and  Gulf  coasts  from  South 
Carolina  through  Texas,  inchisive. 


Agreement  Na:  224-010953. 

Title:  Yanushita  Shiimihon/ 

Stevedoring  Services  of  America 

Terminal  Agreement. 
Parties: 
Yamashita  Shinnihon  Steamship  Co., 

Ltd.  (Y-S  Line) 
Stevedoring  Services  of  America 

(SSA) 
Synopsis:  The  proposed  agreement 
would  permit  SSA  to  provide  certain 
container  terminal  senrices  for 
containers  to  be  loaded  onto  or 
discharged  from  container  vessels 
owned,  operated,  diartered  or  otherwise 
controlled  by  Y-S  Line  m  Puget  Sound 
Ports  on  Y-S  Line's  Far  East/North 
America  Pacific  Coast  regular  service. 
Agreement  No.:  224-010957. 
Title:  Port  of  Seatde  Container 
Terminal  Service  Agreement. 
Parties: 
Stevedoring  Services  of  America 

(Contractor) 
Orient  Overseas  Container  Line.  Ltd. 

(Carrier) 
Synopsis:  The  proposed  agreement 
would  permit  the  Contractor  to  provide 
and  perform  container  terminal  services, 
at  Terminal  18  Marine  Terminal  facility, 
located  at  11th  Avenue.  SW..  in  the  Port 
of  Seattle.  The  Carrier  agrees  to  use 
Contractor's  services  for  containers  to 
be  loaded  onto  or  discharged  from  the 
container  vessels  owned,  operated, 
chartered  and  controlled  by  the  Carrier 
in  the  Puget  Sound  Ports  on  their  Far 
East/North  America  Pacific  coast 
regular  service.  The  term  of  the 
agreement  shall  be  for  five  (5)  years. 
Agreement  No.:  224-010959. 
Title:  Port  of  Seattle  Container 
Terminal  Service  Agreement 
Parties: 
Stevedoring  Services  of  America 

(Contractor) 
Neptune  Orient  lines,  Ltd.  (Carrier) 
Synopsis:  The  proposed  agreement 
would  permit  the  Comtractor  to  provide 
and  perform  container  terminal  services, 
at  Terminal  18  Marine  Terminal  facility, 
located  at  11th  Avenue,  SW..  in  the  Port 
of  Seattle.  The  Carrier  agrees  to  use 
Contractor's  services  for  containers  to 
be  loaded  onto  or  discharged  from  the 
container  vessels  owned,  operated, 
chartered  and  controlled  by  the  Carrier 
in  the  Puget  Sound  Ports  on  their  Far 
East/North  America  Pacific  coast 
regular  service.  The  term  of  the 
agreement  shall  be  for  five  (5)  years. 

Dated:  June  9. 1986. 

By  Order  of  the  Federal  Maritime 
Commission. 
|ohn  Robert  Ewers. 
Secretary.  . 

|FR  Doc.  86-13294  Filed  6-11-86;  8:45  am] 
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[Docket  No.  M-111 

ImptemenUtlon  of  "Neutral  Container 
Rule"  by  US.  Atlantio-North  Europ* 
Conf arwica;  Ordar  Granttao,  in  Part. 
Motion  To  Modify  Order  of 
Investigation  and  Hearing 

By  Order  of  Investigation  and  Hearing 
served  April  4. 1986  (April  Order),  the 
Commission  initiated  this  proceeding  to 
investigate  the  implementation  of  the 
neutral  container  system  by  the  U.S. 
Atlantic-North  Europe  Conference 
(ANEC).  shippers,  and  container  leasing 
companies.  The  first  ordering  paragraph 
identified  eight  issues  to  be  addressed  in 
the  investigation.  ANEC  was  named 
Respondent  and  several  leasing 
companies,  shippers,  and  the 
Department  of  (ustice  (DO))  were  named 
Protestants. 

ANEC  has  now  filed  a  Motion 
requesting  that  the  Commission  modify 
the  April  Order  by  adding  the  following 
three  issues  to  the  first  ordering 
paragraph: 

9.  Whether  the  neutral  container  system 
has  been  used  as  an  unjust  or  unfair  device 
or  means  to  obtain  or  attempt  to  obtain  ocean 
transportation  for  property  at  less  than*the 
rates  or  charges  that  would  otherwise  be 
applicable,  in  violation  of  section  10(a)(l]  of 
the  1984  Act;' 

10.  Whether  a  container  leasing  company 
can  be  found  in  violation  of  section  lOfaKl) 
of  the  1984  Act  where  a  particular  application 
of  the  neutral  container  system  in  which  it  is 
involved  would  result  in  a  shipper  obtaining 
transportation  for  property  at  less  than  the 
rates  or  charges  that  would  otherwise  be 
applicable:  and 

11.  Whether  any  person  whose  activities 
have  been  found  unlawful  under  section 
10(a)(1)  of  the  1984  Act  should  be  ordered  to 
cease  and  desist  from  such  activities. 

In  addition.  ANEC  has  requested  that 
the  eight  shippers  and  DO),  who  were 
named  "Protestants"  in  the  April  Order, 
not  be  allowed  to  participate  in  this 
proceeding  unless  they  petition  for  and 
are  granted  leave  to  intervene.  The 
Commission's  Bureau  of  Hearing 
Counsel  and  the  Protestant  leasing 
companies  filed  Replies  to  the  Motion. 

ANEC  believes  that  the  Commission's 
prior  statements  *  indicate  that  the 


'  Section  10(a)(1).  46  U  S.C  app.  170e(8Nl).  states 
that  no  person  may:  Knowingly  and  willfully, 
directly  or  indirectly,  by  meant  of  (aUe  billing,  false 
classirication.  false  weighing,  false  report  of  weight, 
false  measurement,  or  by  any  other  unjust  or  unfair 
device  or  means  obtain  or  attempt  to  obtain  ocean 
transportation  for  property  at  less  than  the  rates  or 
charges  that  would  otherwise  ba  applicable. 

*  ANEC  refers  to  the  Commission's  order  denying 
Interpool  Ltd.'s  Petition  for  Order  to  Stiow  Cause, 
served  February  18. 1966.  and  the  April  Order. 


development  of  a  complete  factual 
record  concerning  the  neutral  container 
system  is  critical  to  this  proceeding  and 
that  such  an  investigation  would  also 
address  the  practices  of  the  container 
leasing  companies.  ANEC  contends, 
however,  that  the  April  Order  fails  to 
comport  with  the  Commission's 
intentions  and  will  consequently  result 
in  an  unfair  and  unbalanced  proceeding. 

Proposed  Issue  9  is  thus  intended  to 
examine  whether  the  neutral  container 
system  has  operated  in  such  a  way  as  to 
violate  section  10(a)(1)  of  the  Act  and  to 
allow  the  relevant  facts  to  be  obtained 
from  shippers  and  leasing  companies,  in 
addition  to  carriers.  ANEC  contends 
that  the  arrangements  between  neutral 
container  leasing  companies  and 
shippers,  to  which  carriers  are  not  privy, 
are  crucial  to  an  understanding  of  the 
neutral  container  system. 

Proposed  Issue  10  raises  the  question 
of  whether  a  container  leasing  company 
can  violate  section  10(a)(1).  ANEC 
maintains  that  it  is  clear  that  a  shipper 
can  violate  this  section,  but  concedes 
that  it  is  less  clear  whether  a  non- 
shipper  involved  in  the  same  transaction 
can  also  violate  the  provision.  Proposed 
Issue  11  raises  the  question  of  whether  a 
cease  and  desist  order  should  issue  if  a 
shipper  or  leasing  company  were  found 
in  violation  of  section  10(a)(1). 

In  addition,  ANEC  believes  that  the 
eight  shippers  presently  named  as 
Protestants  should  not  be  parties  to  this 
proceeding  unless  they  petition  for  and 
are  granted  intervention,  ANEC  implies 
that  their  presence  is  unnecessary  since 
all  documents  and  information 
concerning  arrangements  between 
shippers  and  leasing  companies  will  be 
in  the  possession  of  the  leasing 
companies.  ANEC  further  suggests  that 
the  DO]  be  allowed  to  participate  in  this 
proceeding  only  if  it  petitions  to 
intervene. 

In  the  alternative,  ANEC  submits  that 
the  Commission  should  withdraw  the 
April  Order  and  let  the  parties  pursue 
their  own  remedies,  including,  of  course, 
the  filing  of  complaints  with  the 
Commission. 

Hearing  Counsel  agrees  with  ANEC 
that  facts  regarding  implementation  of 
the  neutral  container  system  as  a  whole 
are  critical.  It  further  states  that 
addition  of  the  three  proposed  issues 
will  result  in  the  container  leasing 
companies  participating  as  respondents 
and  suggests  that  this  will  produce  a 
more  "even-handed "  investigation. 
Hearing  Counsel  opposes,  however. 
ANEC's  suggestions  concerning  the 
participation  of  shippers  and  DO). 

The  Protestant  container  leasing 
companies  oppose  ANEC's  Motion, 
believing  that  the  April  Order  will  result 


in  a  balanced  investigation.  They  further 
contend  that  Issues  5  and  6  of  the 
Order  '  adequately  inquire  about  the 
conduct  of  shippers  and  leasing 
companies  in  the  neutral  container 
system. 

The  leasing  companies  also  submit 
that  they  are  not  regulated  entities  and 
that  possible  violations  of  the  law  by 
leasing  companies  is  not  an  appropriate 
subject  of  inquiry  by  the  Commission. 
They  note  that  section  10(a)(1)  only 
applies  to  persons  who  "directly  or 
indirectly  .  .  ,  obtain  ,  ,  .  ocean 
transportation."  They  contend,  however, 
that  leasing  companies  sell  their 
services  to  carriers  and/or  shippers  and 
that  such  activity  does  not  constitute  the 
purchase  or  "obtaining"  of  ocean 
transportation. 

In  sum.  the  leasing  companies  assert 
that  ANEC  will  have  the  opportunity  to 
present  all  relevant  arguments  and 
evidence  it  has  regarding  the  operation 
of  the  neutral  container  system  in  the 
course  of  addressing  issues  5  and  6, 
They  also  contend  that  the  three 
proposed  issues  are  phrased  in  such  a 
way  that  they  bring  into  question  their 
conduct  as  container  leasing  companies 
which  is  not  properly  subject  to  the 
Commission's  jurisdiction. 

As  to  ANEC's  concerns  about  the 
status  of  shippers  in  this  proceeding,  the 
leasing  companies  contend  that  it  is 
imimportant  whether  they  are 
designated  as  witnesses  or  as  parties, 
because,  in  any  event,  there  will  be 
considerable  evidence  from  shippers. 
Lastly,  the  leasing  companies  believe 
that  were  the  Commission  to  adopt 
ANEC's  alternative  position  and  drop 
this  proceeding,  it  would  simply  be 
postponing  the  inevitable. 

Discussion 

ANEC's  concerns  about  DOJ  and  one 
shipper.  Eastman  Kodak  Co,,  being 
named  "Protestants"  have  been  resolved 
by  subsequent  events.  Both  have  filed 
motions  to  withdraw  from  this 
proceeding.  These  will  be  considered  by 
the  Presiding  Administrative  Law  )udge. 

As  to  the  remaining  seven  shippers 
who  were  named  Protestants,  we  see  no 
need  to  modify  their  present  status  or 
limit  their  participation  in  the 
proceeding.  Their  interest  in  the  basic 
issues  raised  is  apparent  from  their 


*  These  state: 

Issue  S.  Whether  ANECs  prior  granting  of 
concessions  to  users  of  neutral  containers  violated 
sections  10(b)(4),  10(b)(11).  and  10(bH12)  of  the  1964 
Act:  and 

Issue  6.  Whether  ANEC's  failure  to  include  in  Its 
tariffs  on  Tile  with  the  Commission  past  rules, 
regulations,  practices,  or  concessions  with  regard  to 
use  of  neutral  containers  violated  section  8(a)  of  the 
Act. 


timely  submission  of  comments  in 
response  to  the  predecessor  Petition  for 
an  Order  to  Show  Cause.  They  have  not 
indicated  any  dissatisfaction  with  their 
designation  as  Protestants.  Moreover, 
involving  them  early  on  in  the 
proceeding  should  facilitate  shipper 
input  as  to  the  actual  operation  of  the 
neutral  container  system. 

ANEC's  principal  contention  is  that 
the  April  Order  would  become  "more 
balanced"  by  inclusion  of  its  three 
proposed  issues.  Issue  9  would  inquire 
into  whether  the  neutral  container 
system  has  been  used  as  an  unjust  or 
unfair  device  or  means  to  obtain  or 
attempt  to  obtain  ocean  transportation 
for  property  at  less  than  the  rates  of 
charges  that  would  otherwise  be 
applicable,  i.e.,  in  violation  of  section 
10(a)(1).  It  is  directed  at  the  conduct  of 
shippers  and  container  leasing 
companies.  Issue  9  is  the  obverse  of 
Issue  5,  which  addresses  ANEC's  prior 
involvement  in  the  neutral  container 
system.  Issue  10  raises  the  question  of 
whether,  as  a  matter  of  law.  a  neutral 
container  leasing  company  could  violate 
section  10(a)(1)  in  the  context  of  the 
neutral  container  system.  Issue  11  raises 
the  question  of  whether  anyone  found  to 
have  violated  section  10(a)(1)  should  be 
ordered  to  cease  and  desist  such 
activity. 

The  Commission  has  decided  to 
include  Issues  9  and  10  as  part  of  this 
proceeding.  These  issues  could  already 
be  considered  within  the  scope  of  the 
April  Order.  Nonetheless  they  are 
consistent  with  the  Commission's 
objectives  in  this  proceeding  and.  to  the 
extent  that  they  clarify  the  issues,  they 
may  serve  to  facilitate  a  more  fully 
developed  record  concerning  the 
operation  of  the  neutral  container 
system. 

The  Commission  does  not  believe  it  is 
appropriate,  however,  to  include  Issue 
11.  i.e.,  whether  a  cease  and  desist 
order  should  issue  to  anyone  found  to 
violate  section  10(a)(1).  No  potential 
"violaters"  of  this  section  have  been 
identified  who  could  be  named  as 
respondents.  There  is.  therefore,  no  one 
against  whom  to  direct  a  cease  and 
desist  order.  The  Shipping  Act  and 
elemental  notions  of  due  process  require 
that  anyone  against  whom  an  action  will 
be  taken  be  given  notice  and 
opportiuiity  for  a  hearing.  If,  during  the 
course  of  this  proceeding,  it  appears  that 
specific  shippers  and/or  container 
leasing  companeis  may  have  operated  in 
violation  of  the  1984  Act.  they  can  be 
made  the  subject  of  this  investigation, 
by  amendment,  or  of  a  subsequent 
investigation. 
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Therefore,  it  is  ordered.  That  the  first 
ordering  paragraph  of  the  Order  of 
Investigation  and  Hearing  served  April 
4. 1986  in  this  proceeding  is  amended  by 
the  addition  of  the  following  two  issues: 

9.  Whether  the  neutral  container  system 
has  been  used  a*  an  uniusi  or  unfair  device 
or  means  (o  obtain  or  attempt  to  obtain  ocean 
transportation  for  property  at  less  than  the 
rates  or  cliarges  that  would  otherwise  be 
applicable,  in  violation  of  section  10(a)(1)  of 
the  19M  Act:  and 

10.  Whether  a  container  leasing  company 
can  tte  found  in  violation  of  section  10(a)(1) 
of  the  1984  Act  where  a  particular  application 
of  the  neutral  container  system  in  which  it  is 
involved  would  result  in  a  shipper  obtaining 
transportation  for  property  at  less  than  the 
rates  or  charges  that  would  otherwise  be 
applicable:  and 

It  is  further  ordered.  That  the  "Motion 
of  the  US.  Atlantic-North  Europe 
Conference  for  Modification  of  Order  of 
Ii)vestigation  and  Hearing"  filed  April 

^  22. 1966  in  this  proceeding  is  denied  in 

*  all  other  respects. 
By  the  Commis-'on. 
|ohn  Rottert  Ewers. 
Secretary. 
|FR  Doc.  86-13295  Filed  8-11-86;  8:45  am) 

aiUJMG  CODE  >730-01-« 


FEDERAL  RESERVE  SYSTEM 

Allied  BamuharM,  Ina.  at  al.; 
Applications  lb  Engage  da  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  apphcation  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  a\(ailable  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  concentratioa  of  resources, 
decreased  co*  unfair  competition. 
conflicts  of  interests,  or  unsound 
banking  practices. "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evideace  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  )it|y  3. 1988. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Allied  Bankshares.  Inc..  Thomson. 
Georgia;  to  engage  de  novo  through  its 
subsidiary,  Financial  Data  Dimensions, 
Inc..  Thomson,  Georgia,  in  data 
processing  and  data  transmission 
services,  and  facilities  to  other  financial 
institutions  pursuant  to  S  2^.25(b)(7)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  [Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105; 

1.  Western  Security  Financial 
Corporation,  Salem.  Oregon;  to  engage 
de  novo  in  data  processing  activities. 

Board  of  Governors  of  the  Federal  Reserve 
System,  (une  6. 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-13286  Filed  6-11-86;  8:45  am) 
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The  Chase  Manhattan  Corp.,  et  al.; 
Forniatlons  of;  Acquisitions  t>y;  and 
Mergers  of  Bank  Holding  Conrtpanies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  7. 
1966. 

A.  Federal  Reserve  Bank  of  New  York 

(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  The  Chase  Manhattan  Corporation. 
New  York.  New  York,  and  Chase 
Manhattan  National  Holding 
Corporation.  New  York,  New  York;  to 
acquire  100  percent  of  the  voting  shares 
of  Continental  Bancor,  Inc..  Scottsdale, 
Arizona,  and  thereby  indirectly  acquire 
Continental  Bank,  Scottsdale,  Arizona. 

B.  Federal  Reserve  Bank  of  Chicago 

(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  First  Midwest  Bancorp.  Inc.. 
Naperville,  Illinois:  to  merge  with 
Bancorp  of  Mundelein,  Inc.,  Mundelein, 
Illinois,  and  thereby  indirectly  acquire 
Bank  of  Mundelein.  Mundelein.  Illinois. 
Comments  on  this  application  must  be 
received  not  later  than  July  3, 1986. 

C.  Federal  Reserve  Bank  of  St.  Louis 

(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 
1.  Clin-Ark  Bankshares.  Inc..  Clinton, 
Arkansas;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of  First 
National  Bank.  Clinton.  Arkansas. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  United  Banks  of  Colorado.  Inc.. 
Denver,  Colorado;  to  acquire  100  percent 
of  the  voting  shares  of  American 
National  Bank  of  Aurora,  Aurora. 
Colorado.  Comments  on  this  application 
must  be  received  not  later  than  June  27. 
1986. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105; 

1.  Zions  Utah  Bancorporation.  Salt 
Lake  City,  Utah:  to  acquire  up  to  100 
percent  of  issued  and  outstanding 
shares  of  Mesa  Bank,  Mesa,  Arizona. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  {une  6. 1986. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-13287  Filed  6-11-88;  8:45  am) 
BtixiNO  cooc  mo-st-M 

[Docket  Na  R-0558] 

Modifications  to  Federal  Reserve 
Services 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Modifications  to  Federal 
Reserve  Bank  services. 

summary:  The  Board  has  (1)  adopted  a 
proposal  to  modify  the  procedures  used 
by  Federal  Reserve  Banks  to  recover  the 
value  of  float  generated  in  automated 
clearing  house  ("ACH")  operations  due 
to  nonstandard  holiday  closings,  and  (2) 
approved  a  proposal  to  establish  a 
standard  holiday  schedule  to  be 
followed  by  Federal  Reserve  Banks. 
DATE:  The  modifications  to  ACH  float 
recovery  procedures  will  take  effect  on 
April  1. 1987;  the  standard  Reserve  Bank 
holiday  schedule  will  take  effect  on 
January  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 
Florence  M.  Young.  Adviser  (202-452- 
3955)  Division  of  Federal  Reserve  Bank 
Operations;  Joseph  R.  Alexander, 
Attorney.  Legal  Division  (202-452-2489); 
or  Earnestine  Hill  or  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD)  (202-452-3544). 
SUPPLEMENTARY  INFORMATION: 

Background 

For  the  past  several  years,  the  Federal 
Reserve  has  made  continuous  efforts  to 
reduce  float  in  the  nation's  payments 
system.  As  part  of  these  efforts,  on 
November  18. 1985,  the  Board  proposed 
to  reduce  float  in  check  and  ACH 
transactions  generated  as  a  result  of 
nonstandard  holiday  closings  (state  or 
local  holidays  not  observed  on  a 
regional  or  national  basis).  50  FR  47752 
(Nov.  20, 1985).  At  the  same  time,  the 
Board  also  proposed  to  reduce  the 
financial  risks  to  the  Federal  Reserve  by 
changing  procedures  for  handling  ACH 
credit  transaptions  on  days  that  the 
originator  is  closed,  and  a  proposal  to 
establish  a  standard  holiday  schedule 
for  the  Federal  Reserve  Banks. 

With  this  action,  the  Board  is  adopting 
in  modified  form  the  proposal  for  the 
reduction  of  ACH  float  and  approving 
the  Reserve  Banks'  proposal  for  a 
uniform  holiday  schedule.  In  a  related 
action  today  (Docket  No.  R-0544),  the 
Board  approved  the  proposal  regarding 
check  float.  The  Board  has  decided  to 


defer  action  with  respect  to  reducing 
ACH  risks  pending  consideration  of 
broader  risk  issues  that  were  published 
for  comment  in  May,  1985.  Docket  No. 
R-0515B.  50  FR  21135  (May  22, 1985). 

ACH  Float 

In  ACH  transactions,  float  may  be 
created  if  a  party  to  a  transaction  is 
closed  on  the  date  the  transaction  is  to 
be  settled.  In  such  cases,  the  Federal 
Reserve  may  not  be  able  to  debit  the 
appropriate  account  at  the  same  time 
that  credit  is  passed.*  Some  of  this  float 
is  generated  as  a  result  of  nonstandard 
holidays  (state  or  local  holidays  not 
observed  on  a  regional  or  national 
basis). 

Currently,  the  Federal  Reserve 
recovers  most  ACH  float  attributed  to 
nonstandard  holiday  closings  through 
the  use  of  "as  of  adjustments  made  to 
originators'  accounts.  Originators  are 
also  given  the  option  of  paying  for  the 
float  that  results  from  being  closed  on 
the  settlement  date.  These  procedures 
have  enabled  the  Federal  Reserve  to 
keep  nonstandard  holiday  float  to  a 
daily  average  of  approximately  $2 
million. 

These  procedures,  however,  place  the 
entire  burden  of  the  recovery  on 
originators  of  ACH  transactions.  The 
National  Automated  Clearing  House 
Association  ("NACHA")  indicated  to 
the  Board  that  it  is  often  difficult  for 
originators  to  pass  float  costs  back  to 
their  customers,  and  that  the  current 
procedures  therefore  discourage  small- 
and  medium-size  institutions  from 
beginning  to  originate  ACH 
transactions.  Accordingly,  the  Board 
proposed  a  change  to  the  procedures  for 
recovering  ACH  float  arising  because 
one  of  the  parties  to  an  ACH  debit 
transaction  (originator,  receiver, 
Reserve  Bank)  is  closed. 

The  Board  also  proposed  a  change  to 
the  Treatment  of  ACH  credit 
transactions  when  one  of  the  parties  to 
the  transaction  is  closed  that  was 
designed  to  minimize  the  risks  to  the 
Federal  Reserve  System  that  arise 
because  the  Federal  Reserve  treats  ACH 
credit  transactions  as  final  on  the 
settlement  date. 

Most  of  the  commenters  responding  to 
these  proposals  supported  the  proposed 
treatment  of  ACH  debit  transactions. 
Substantial  issues  were  raised,  however, 


■  In  ACH  b-ansactions,  credits  and  debits 
resulting  from  the  game  transaction  would  nortnally 
be  posted  on  the  same  day.  In  credit  transactions, 
the  originator's  account  is  debited  and  the  receiver's 
account  is  credited:  these  entries  are  generally 
treated  as  final.  In  a  debit  transaction,  the 
originator's  account  is  credited  and  the  receiver's 
account  is  debited:  ttiese  entries  are  treated  as 
provisional. 


with  respect  to  the  treatment  of  ACH 
credit  transactions,  with  commenters 
expressing  the  opinion  that  the  Board 
should  not  attempt  to  address  these 
issues  in  isolation.  Rather,  the 
commenters  urged  the  Board  to  defer 
action  on  this  proposal  pending  its 
consideration  of  the  larger  ACH  risk 
issues  that  were  published  for  comment 
in  May,  1985,  See  Docket  No.  R-0515B. 
50  FR  21,135  (May  22. 1985).  Witii 
respect  to  the  proposal  for  treating  ACH 
debits  on  nonstandard  holidays, 
approximately  16  percent  of  the 
commenters  opposed  it  for  various 
reasons:  one  felt  that  the  proposal  was 
too  complex  and  would  cause 
reconcilement  problems,  while  another 
thought  that  the  float  burden  should  be 
placed  oh  the  originator  as  the  only 
party  that  can  control  the  generation  of 
ACH  transactions. 

After  analysis  of  these  issues  the 
Board  has  decided  to 

1.  Defer  action  on  ACH  credit 
transactions  pending  resolution  of  the 
larger  issues  involving  ACH  risk,  and 

2.  Adopt  in  modified  form  the 
proposal  regarding  ACH  debit 
transactions. 

Under  the  modified  proposal 
concerning  debit  transactions  adopted 
by  the  Board,  if  an  originator  of  an  ACH 
debit  transaction  is  closed  on  a 
nonstandard  holiday,  the  Reserve  Bank 
will  credit  the  originator's  account  as 
though  the  institution  were  open.  If  a 
receiver  of  an  ACH  debit  transaction  is 
closed  on  a  nonstandard  holiday,  the 
Reserve  Bank  will  debit  the  receiver's 
account  as  though  the  institution  were 
open  or  assess  the  cost  of  the  float 
through  an  explicit  charge  or  an  as-of 
adjustment.  Nevertheless,  if.  after 
consultation  with  its  Reserve  Bank,  an 
institution  still  objects  to  receiving 
debits  on  mandatory  nonstandard 
holidays,  the  Reserve  Bank  will  not 
charge  the  institution  on  such  days,  but 
will  use  the  current  procedures  for 
recovering  the  ACH  float  that  results. 

Reserve  Bank  Holiday  Schedule 

Several  commenters  to  previous  float 
reduction  proposals  had  recommended 
that  the  Federal  Reserve  should  observe 
a  standard  holiday  schedule.  These 
commenters  indicated  that  a  standard 
holiday  schedule  would  reduce  the 
number  of  occasions  when  one  Federal 
Reserve  office  was  open  and  another 
closed,  and,  therefore,  would  reduce  the 
uncertainty  as  to  whether  they  would  or 
would  not  be  credited  for  their  deposits. 
In  response  to  these  concerns,  the  Board 
proposed  to  adopt  the  following  uniform 
holiday  schedule  for  all  Reserve  Banks 
beginning  in  1987: 
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All  Saturdays, 

All  Sundays.  ^^ 

New  Year's  Day  (January  1) 
Martin  Luther  Kings  Birthday  (third 

Monday  in  January), 
Washington's  Birthday  (third  Monday  in 

February), 
Memorial  Day  (last  Monday  in  May), 
Independence  Day  (July  4). 
Labor  Day  (first  Monday  in  September), 
Columbus  Day  (second  Monday  in 

October), 
Veterans'  Day  (November  11), 
Thanksgiving  Day  (fourth  Thursday  in 

November),  and 
Christmas  Day  (December  25). 

It  was  also  proposed  that  if  a  fixed 
hoUday  (such  as  Christmas)  falls  on  a 
Saturday,  the  holiday  would  be 
observed  on  the  previous  Friday;  if  it 
falls  on  a  Sunday,  the  holiday  would  be 
observed  on  the  following  Monday.* 

.All  of  the  54  comments  addressing 
this  issue  supported  a  standard  holiday 
schedule  for  Reserve  Banks.  The 
respondents  believed  that  adoption  of 
such  a  schedule  by  Reserve  Banks 
would  provide  substantial  economic 
beneHts  to  the  nation's  payments 
mechanism  by  eliminating  some  of  the 
uncertainty  surrounding  the  crediting  of 
cash  letters  sent  to  Reserve  Banks, 
allowing  depository  institutions  to 
experience  more  even  workflows,  and 
providing  customers  more  timely  access 
to  their  funds.  Several  commenters  did 
suggest  that  Reserve  Banks  not  close  on 
the  Friday  prior  to  a  Saturday  holiday, 
but  instead  observe  the  holiday  on  that 
Saturday  or  the  following  Monday. 
These  respondents  indicated  that  most 
states  do  not  observe  a  Saturday 
holiday  on  the  prior  Friday,  and, 
therefore,  most  banks  would  be  required 
to  reiT^in  open  under  state  law.  They 
also  bllieved  that  closing  Reserve  Banks 
on  Friaay  would  place  an  unnecessary 
hardship  on  the  banking  industry  and  its 
customers,  saying,  for  example,  that 
Friday.  December  31,  would  be  a  very 
important  business  day  for  business 
customers. 

The  Board  agrees  that  the  banking 
industry  and  the  nation's  payment 
mechanism  would  be  better  served  by 
not  observing  Saturday  holidays  on  the 
preceding  Fridays,  and  has  modified  the 
proposal  accordingly. 


*  This  holiday  schedule  is  standard,  not  uniform. 
It  will  be  followed  by  all  offices  of  the  Federal 
Reserve  Banks  with  one  exception:  the  Federal 
Reserve  Bank  of  Atlanta's  New  Orleans  ofTice  will 
continue  to  close  on  Mardi  Cras. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  June  6. 1988. 
William  W.  WUes, 
Secretary  of  the  Board. 
(PR  Doc.  86-13220  Filed  6-11-86;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meeting:  The  following  advisory 
committee  meeting  is  announced; 

Oncologic  Drugs  Advisory  Committee 

Date.  time,  and  place.  July  17  and  18.  9 
a.m..  Conference  Rms.  D  and  E, 
Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  July  17,  9 
a.m.  to  1:15  p.m.;  open  public  hearing, 
1:15  p.m.  to  2:15  p.m.,  unless  public 
participation  does  not  last  that  long; 
•open  committee  discussion,  2:15  to  5:15 
p.m.;  July  18,  open  committee  discussion, 
8:30  a.m.  to  3:40  p.m.;  David  F.  Hersey. 
Center  for  Drugs  and  Biologies  (HFN- 
32),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857.  301- 
443^695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  cancer  treatment. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  on  July  17:  (1) 
NDA  19-557,  etoposide  for  oral  use  in 
small  cell  lung  cancer  (SCLC)  arul 
supplemental  NDA  18-768,  etoposide  for 
use  by  injection  in  SCLC;  and  (2) 
Supplemental  NDA  17-970  Nolvadex 
(tamoxifen)  as  a  single  agent  adjuvant  in 
breast  cancer.  On  July  18,  the  committee 


will  discuss:  (1)  Requirements  for  data 
on  survival  for  approval  of  cancer  drug 
NDA's;  and  (2)  Possible  investigational 
studies  on  tamoxifen  in  nonmalignant 
conditions. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  Usted  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures  ^ 

for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  cetain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes        ' 
in  the  agenda  will  be  announced  at  the 
begirming  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 


may  ascertain  from  the  contact  person 
the  approximate  lime  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305).  Rm.  4- 
62.  Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  lune  5. 1986. 
Adam  |.  Tnijillo, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
|FR  Doc.  86-13221  Filed  6-11-86;  8:45  am) 

Blt.UNG  COOC  416(M)1-M 


Consumer  Participation;  Notice  of 
Open  Meeting 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  consumer  exchange  meeting: 
New  Orieans  District  Office,  chaired 
by  Robert  D.  Bartz.  District  Director.  The 
topics  to  be  discussed  are  Irradiated 
Foods.  Health  Fraud,  and  Product 
Tampering. 

date:  Wednesday.  June  25, 1986, 1  p.m. 
to  3  p.m. 

address:  New  Orleans  District  Office, 
4298  Elysian  Fields  Ave..  New  Orleans, 
LA  70122. 

FOR  FURTHER  INFORMATION  CONTACT 
Barbara  L.  Lloyd.  Consumer  Affairs 
Officer.  Food  and  Drug  Administration, 
4298  Elysian  Fields  Ave..  New  Orleans. 
LA  70122.  504-589-2420. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  District  Offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  |une  5. 1986. 
Adam  |.  Tri'tiUo, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

|FR  Doc.  86-13222  Fi»ed&-ll-86:  8:45  am| 

BIIXING  COOE  41«H>7-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IAA-6659-A2  and  AA-6717-A2I 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  16  1971 
(ANCSA).  43  U.S.C.  1601. 1613(a),  will  be 
issued  to  Choggiung  Limited  for 
approximately  14.285  acres.  The  lands 
involved  are  in  the  vicinity  of  Portage 
Creek  and  Dillingham.  Alaska. 

Seward  Meridian.  Alaska 

T.  13  S..  R.  50  W. 

T.  14  S..  R.  50  W. 

T.  15  S.,  R.  50  W. 

T.  14  S.,  R.  5t  W. 

T.  14  S..  R.  52  W. 

T.  17  S.,  R.  53  W. 

T.  11  S..  R.  54  W. 

T.  14  S.  R.  57  W. 
A  notice  of  the  decision  will  be 

published  once  a  week  for  four  (4) 

consecutive  weeks  in  the  ANCHORAGE 

TIMES.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management.  Alaska  State  Office, 
701  C  Street.  Box  13,  Anchorage,  Alaska 
99513.  ((907)  271-5960.) 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  July  14, 1986  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
|oe  |.  Labay, 

Section  Chief  Branch  of  ANCSA 
Adjudication. 
[FR  Doc.  86-13303  Filed  6-11-86;  8:45  am] 

MLUNG  COOE  *3W-JA-m 


T.  18  N..  R.  11  W..  IM. 
Sec.  31:NE'/4NWy4 
Containing  40.00  acres,  more  or  less 

It  has  been  shown  to  my  satisfaction 
that  failure  to  make  timely  payment  of 
rental  was  due  to  inadvertence. 

No  valid  lease  has  been  issued 
affecting  the  lands.  Payment  of  back 
rentals  and  administrative  cost  of 
$500.00  has  been  paid.  Future  rentals 
shall  be  at  the  rate  of  $10.00  per  acre  per 
year  and  royalties  shall  be  at  the  rate  of 
16%  percent,  computed  on  a  sliding 
scale  four  percentage  points  greater  than 
the  competitive  royalty  schedule 
attached  to  the  leas*.  Reimbursement 
for  cost  of  the  publication  of  this  notice 
shall  be  paid  by  the  lessee. 
Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination. 
January  1, 1986. 

Dated:  June  2, 1986. 
Tessie  R.  Anchondo 

Chief  Adjudication  Section. 

|FR  Doc  86-13304  Filed  6-11-86:  8:45  am) 

BIUJNO  COOE  4110-ra-M 


(OK  NM  580S4] 

New  Mexico;  Reinstatement  of 
Terminated  Oil  and  Gas  L«ase 

Under  the  provisions  of  43  CFR 
3108.2-3.  Francis  Keough  petitioned  for 
reinstatement  of  oil  and  gas  lease  OK 
NM  59054  covering  the  following 
described  lands  located  in  Blaine 
Countv.  Oklahoma: 


IM  669581 

Opening  of  Pulilic  Lands  in  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Conveyance  and  order 

providing  for  opening  of  public  land  in 

Blaine  Co.,  Montana. 

SUMMARY:  This  order  will  open  lands 
reconveyed  to  the  United  States  in  an 
exchange  under  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1701  et  seq.  (FLPMA).  to  the  operation  of 
the  public  land  laws.  It  also  informs  the 
pubUc  and  interested  state  and  local 
governmental  officials  of  the  issuance  of 
the  conveyance  document. 

DATES:  At  9  a.m.  on  August  4. 1988,  the 
laruls  reconveyed  to  the  United  States 
shall  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals  and  the  requirements  of 
applicable  law.  The  lands  described  in 
paragraph  1  below  were  segregated  from 
settlement,  sale,  location  and  entry, 
including  the  mining  laws,  but  not  from 
exchange,  by  the  Notice  of  Realty 
Action  published  in  the  Federal  Register 
on  March  13, 1986  (51  FR  8713).  The 
segregation  terminated  on  issuance  of 
the  deed  on  May  19. 1986.  No  minerals 
were  transferred  by  either  party  in  the 
exchange. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  H.  Croteau.  Chief,  Lands 


liVI   I 
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Adjudication  Section,  BLM.  Montana 
State  Office.  P.O.  Box  36800.  Billings. 
Montana  59107,  Phone  (406)  657-6062. 
SUPPLEMENTARY  INFOmiATION: 

1.  Notice  is  hereby  given  that  pursuant 
to  section  206  of  FLPMA,  the  following 
described  surface  estate  was  conveyed 
to  Bradford  B.  Tilleman: 

Principal  Mwidian,  Montana 

T.  34  N.,  R.  21  E.. 
Sec.  1.  SWV*: 
Sec  2.  EV^SEy4; 
Sec  11,  NEy4NEV4. 
Containing  280  acres. 

2.  In  exchange  for  the  above  selected 
land,  the  United  States  acquired  the 
surface  estate  of  the  following  described 
land  in  Blaine  County.  Montana: 

Principal  Meridian,  Montana 

T.  34  N.,  R.  21  E.. 

Sec2.SWy4.WViSEV4; 
Sec  3,  NE'ASEW: 
Sec.ll.  NWy4NEy4. 
Containing  320  acres. 

3.  The  values  of  federal  public  land 
and  the  nonfederal  land  in  the  exchange 
were  both  appraised  at  $37,000.00  and 
$33,500.00,  respectively.  A  cash 
equalization  payment  of  $3,500.00  was 
mqde  to  the  United  States. 

4.  At  9  a.m.  on  August  4, 1986,  the 
lands  described  in  paragraph  2  above 
that  were  conveyed  to  the  United  States 
will  be  open  to  the  operation  of  the 
public  land  laws. 

Dated:  fune  4. 1988. 
lohn  A.  Kwiatkowski, 

Deputy  Slate  Director,  Division  of  Lands  and 
Renewable  Resources,  Montana  State  Office. 
(FR  Doc.  86-13233  Filed  6-11-86;  8:45  ami 

BILUNG  COOC  «31l>-0H-« 

[NM  32341) 

Realty  Action:  Land  Exchange  in  San 
Juan,  McKNUey,  Sandoval  and  Rio 
Arriba  Counties,  New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  action  (NORA) 

on  proposed  land  exchange. 

summary:  This  notice  is  to  advise  the 
public  that  the  Albuquerque  District  of 
the  Bureau  of  Land  Management  (BLM) 
is  proposing  to  amend  the  NORA  that 
was  published  in  the  Federal  Register  on 
December  16, 1982  (pages  56409-56412) 
by  adding  additional  public  lands  to 
those  that  may  be  included  in  the 
exchange. 

SUPPLEMENTARY  INFORMATION:  The  BLM 

has  determined  that  the  additional 
public  lands  listed  in  this  notice  may  be 
suitable  for  disposal.  Authority  for  the 


exchange  is  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C  1716).  Pub.  L  97-287 
(Malpais  Land  Exchange  Act]  and  Pub. 
L  97-459  (Indian  Land  Consolidation 
Act). 

The  purpose  of  this  exchange  is  to 
acquire  unoccupied  lands  owned  by  the 
Navajo  Tribe  for  inclusion  in  the 
Bureau's  multiple-use  management 
programs,  and  to  eliminate  most  of  the 
unauthorized  occupancy  of  public  lands 
by  members  of  the  Navajo  Tribe. 

About  15,000  acres  of  public  land  are 
included  in  this  notice,  but  not  all  of  the 
tracts  will  be  conveyed  to  the  Navajo 
Tribe.  The  acreage  exchanged  will  be 
adjusted  to  equal  the  value  of  the  lands 
received.  Adjustments  will  also  be  made 
to  exchange  as  many  tracts  occupied  by 
Navajo  Indians  as  possible. 

This  exchange  proposal  is  consistent 
with  the  Bureau's  currently  approved 
land  use  plans  for  the  areas  involved. 

Publication  of  this  notice  segregates 
the  public  lands  from  the  operation  of 
the  public  land  laws,  including  the 
mining  laws  but  excluding  the  mineral 
leasing  laws.  Duration  of  the  segregation 
is  for  a  period  of  2  years  or  completion 
of  the  exchange,  whichever  occurs  first. 

Additional  information,  including  the 
terms  and  conditions  applicable  to  this 
exchange  may  be  obtained  from  the 
original  Notice  of  Realty  Action  or  from 
either  the  BLM.  Albuquerque  District 
Office,  505  Marquette  NW., 
Albuquerque,  New  Mexico  87197  or  the 
BLM,  Farmington  Resource  Area  Office, 
Caller  Service  4104,  Farmington,  New 
Mexico  87499. 

New  Mexico  Principal  Meridian.  New 
Mexico 


Legal  dncrtplion 


T.  18  N..  R  3  W., 

Sec-  18,  NW«i _., 

Sec  21.  NWWi.  SWM.. 

Sec.  28.  MW(4 

Sec  29.  SE««.. 
T.  18  N..  R.  3  W..  Sec  26.  NWM.. 
T.  17  K.  R.  4  W .  S«i  17,  NE(*  .. 
T   18  N..  R.  4  W, 

Sec.  9,  N€V, 


Sec.  20.  NWM.. 


Sec.  24,  SEWi... 

T.  19  N..  R.  4  W., 

Sec  7.  lots  Z  3,  SEW.  MMM.  HEVt.  8WW 

Sec.  9.  Sey. 

Sec.  24,  NW^4 

Sec  34.  SWW : 

T  20  N.,  R.  4  W, 
S«:.   18.  N%  NEW.  SWW  NEW.  NW  SEW 
NEW.   WW   S«VW  SEW   NEW.  NW   SEW 
SEW  NEW 


Sec  19.  lots  1.  2,  EW  NWW . 

Sec  27.  SWW.~ 

Sec  28,  NEW 

Sec  34.  NW 

T   18  N..  R.  5  W, 

Sec  9,  NWW 

Sec  14.  NEW 

S«.  18.  NEW 

T   19  N..  R  5  W.. 
Sec  7.  SEW 


Parcel 
acreage 


160 
320 
160 
160 
160 
160 

160 
100 
160 

156.56 

160 
160 
160 


150 

156.74 

160 

160 

320 

160 
160 
160 

160 


NEW  Mexico  Principal  Meridian,  New 
Mexico — Continued 


Legal  descnpoon 


Sec  20,  EW  NWW 

T.  20tl-,  R  SW., 

Sec  4.  SWW ~ : ■- 

Sec  8,  NEW 

Sec.   15,  NW  SEW,  SWW  SEW.  NW  SEW 

SEW.  NW  SW  SEW  SEW 

Sec  18.  NWW.. - 

Sec  27;  NEW.  NWW „■ 

Sac.  30.  SWW 

T  17  N  .  R  6  W.. 

Sec   11.  NWW 

Sec  22.  NWW 

Sec  23.  NWW 

Sec  25,  NWW,  SEW 

Sec.  27,  SWW 

Sec.  32,  NEW.. 


T.  18  N.,  R  6  W..  Sec  26,  NEW. 
T  19  N.,  H  6  W ,  Sec  6.  SEW...- 
T.  20  N..  R  6  W.,  Sec  4.  SWW.. 


T  21  N .  R.  6  W..  Sac  31.  Ws  3.  4,  EW.  SWW.. 

T  22  N  ,  R  6  W.. 

Sec.  6,  SEW . 

Sec.  7,  NEW _ 

T   18  N.,  R.  7  W.,  S«:.  14.  NWW 

T  19  N..  R  7  W..  Sac.  12.  Ms  1,  2,  WW  NEW.. 

T  20  N.,  R.  7  W..  Sac  2,  NWW 

T  21  N.,  R.  7  W.. 

Sec.  32.  NWW.. 

Sec.  33,  SWW — 


Parcel 


T  23  N.,  R   7  W..  Sac  8,  SWW. 
T  21  N..  R.  8  W.. 

Sec.  11,  NWW 

Sec  14,  SEW. — _ 

T  23  N  .  R  8  W.,  Sac  22,  SEWW.~ 
T  22  N  ,  R  9  W., 

Sec  9.  NEW 

Sac  27.  NW.  SWW . 

Sec.  28,  SEW 

Sec  34,  NEW. 


T  24  N.,  R.  9  W.,  Sec  31.  SWW.. 

T  25  N..  R.  9  W.. 

Sec  10,  NWW 

Sec  23.  NWW 

Sec.  29,  SEW •■ 

T.  18  N.,  R   10  W, 
Sec  8.  SEW 


See.  18,  NEW — 

T  22  N.,  R.  10  W.. 

Sec  27,  SEW 

Sec  X.  NEW.  NWW 

Sec  34,  SWW 

T  23  N.,  R.  10  W., 
Sec  6.  WS  3.  4.  5,  SEW  NWW  .... 

Sac.  10,  EW 

Sec.  27.  NEW 

T  25  N..  R.  10  W.. 
Sec.  5,  SEW 


Sec  21.  NEW  NEW 

Sec  35.  NEW.  SEW - .- 

T    IS  N..  R.  11  W..  Sac  6,  lol*  3.  4,  S.  SEW 

NWW,  SEW 

T.  16  N..  R.  11  W.  Sac  22,  NEW.  SWW 

T  22  N..  R.  11  W.  Sac  22.  NEW 

T.  25N.,  R  11  W., 

Sac  7.  lots  1,  2.  NEW.  EW  NWW 

Sec.  31.  lots  1.  2.  3,  EW  WW __ 

T.  26  N.,  R.  11  W..  Sac.  25,  NEW 

T.  28  N.,  R.  11  W.,  Sac.  8,  WS  3,  4.  SW  SWW... 
T.  13  N..  R.  12  W., 

Sec.  10.  SWW 


Sac  14.  NWW.  SEW. 

Sac.  22.  NWW 

Sac.  24,  NWW _ 


T 

1 


T.  25  N..  R  12  W.  Sac  24.  NW 

T.  14  N..  R.  13  W..  Sac  20,  EW  SEW 

T.  W  N.,  R.  13  W.,  Sac  28.  SWW 

T.  28  N..  R.  13  W .  Sec  7.  lots  1,  2.  3.  4.  5 

T.  29  N..  R.   13  W.,  Sac  26.  SW  SWW  NEW 

gyy^  __^ ^^_ ,,,^,^ ,  ,, 

T.  16  M,.  R.  16  W.. 

Sec.  26,  SWW.. — 

Sec  28,  NEW... 


T.  14  N..  R  16  W..  Sac  24.  SWW  . 
T.  12  N.,  R.  20  W,  Sac  26,  SW — 
T.  15  N.,  R.  20  W, 

Sac  12.  NEW 

Sac  16,  SEW  SEW. 


Sac  IS.  Wi  3.  4,  EW  SWVk 

T.  16  N..  R.  21  W,  Sac  10,  loli  S,  1  7, 8.-. 


80 

160 
160 

150 
160 
320 
160 

160 
160 
160 
320 
160 
160 
160 
160 
160 
16016 

160 

160 
160 
157  34 
160 

160 
160 
160 

160 
160 
160 

160 
320 
160 
160 
160 

160 
160 
160 

160 
160 

160 
320 
160 

157.91 

160 

160 

160 
40 

320 

316.23 

320 

160 

319  90 

320  72 
160 
132  33 

160 
320 
160 
160 
320 
60 
160 
132  55 


160 
160 
160 


160 
40 

156.73 
166.42 
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For  a  period  of  45  days  after 
publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
Albuquerque  District  Manager  at  the 
above  address.  Any  adverse  comments 
will  be  evaluated  by  the  BLM  State 
Director  in  Santa  Fe,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  a  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  May  30, 1986. 
L.  Paul  Applegate. 
District  Manager 
[FR  Doc.  86-13235  Filed  6-11-86;  8:45  am] 

BILLING  CODE  4310-FB-M 


Dated:  )une  5. 1986. 
Richard  L.  Oakes, 

Chief  Cadastral  Surveyor  for  Wyoming. 
[FR  Doc.  86,13234  Filed  6-11-88;  9:45  am] 

BILLING  CODE  4310-22-M 


Wyoming;  Filing  of  Plats  of  Survey 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Filing  of  plats  of  survey. 


SUMMARY:  The  plats  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming,  effective  10:00 
A.M.,  June  4, 1986. 

Sixth  Principal  Meridian 
T.  56  N.,  R.  96  W. 

The  plat  showing  a  subdivision  of  original 
lots  2  and  3.  Sec  3,  T.  56  N..  R.  96  W..  Sixth 
Principal  meridian,  Wyoming,  was  accepted 
May  28, 1986. 

This  supplemental  plat  was  prepared  to 
meet  certain  administrative  needs  of  this 
Bureau. 
T.  53  N..  R.  71  W, 

The  plat,  in  two  sheets,  representing  the 
dependent  resurvey  of  the  Thirteenth 
Standard  Parallel  North,  through  R.  71  W.,  the 
east  and  north  boundaries,  a  portion  of  the 
west  boundary,  and  the  subdivisional  lines, 
and  the  subdivision  of  certain  sections,  T.  53 
N..  R.  71  W.,  Sixth  Principal  Meridian. 
Wyoming.  Group  No.  431,  was  accepted  May 
28, 1986.  T.  41  N.,  R.  107  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  subdivisional 
lines,  and  the  subdivision  of  sections  10  and 
11,  T.  41  N..  R.  107  W.,  Sixth  Principal 
Meridian.  Wyoming.  Group  No.  446,  was 
accepted  May  28, 1986. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

ADOMESS:  All  inquiries  concerning  these 
lands  should  be  sent  to  the  Wyoming 
Slate  Office,  Bureau  of  Land 
Management.  P.O.  Box  1828,  2515 
Warren  Avenue,  Cheyenne.  Wyoming  ' 
82003. 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative  Notice  to  the 
Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

Date:  June  9. 1986. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember.  nonexempt,  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102.  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary.  Interstate 
Commerce  Commission,  Washington, 
DC 
(1)  and  (2)  Capitol  Milk  Producers 

Cooperative.  Inc.,  8920  Whiskey  Bottom 

Road.  Laurel,  MD  20707: 

(3)  424  East  Patrick  St,  Frederick.  MD  21701; 

(4)  Jim  Davis,  424  East  Patrick  St.,  Frederick, 
MD  21701. 

(1)  and  (2)  Farmers  Grain  Cooperative,  Box 
166,  417  2nd  Street  Colo,  L\  50056; 

(3)  417  2nd  Street.  Colo,  L\  50056: 

(4)  Douglas  D.  Dersheid.  417  2nd  Street  Colo, 
lA  50056. 

(1)  and  (2)  North  Pacific  Canners  &  Packers. 
Inc.,  P.O.  Box  1800,  Uke  Oswego,  OR 
97034: 

(3)  18053  SW  Lower  Bonnes  Ferry  Rd., 
Durham,  OR  97062 

(4)  Bill  Chaplin,  P.O.  Box  1800.  Uke  Oswego. 
OR  97034. 

(1)  and  (2)  Northwest  Agricultural 
Cooperatives  Association,  Inc..  P.O.  Box  1, 
Ontario.  OR  97914: 

(3)  920  Southeast  Ninth  Ave.,  Ontario,  OR 
97914: 

(4)  Ted  Hoots,  P.O.  Box  1.  Ontario.  OR  97914 


(1)  and  (2)  Rockingham  Poultry  Marketing 
Cooperative,  Inc..  POB  275,  Broadway,  VA 
22815: 

(3)  Coop  Drive.  Broadway,  VA  22815; 

(4)  )une  M,  Fahmey,  POB  275.  Broadway,  VA 
22815 

Noreta  R.  McGoe, 
Acting  Secretary. 
(FR  Doc.  86-13271  Filed  6-11-88;  8:45  am) 

BILUNO  CODE  703MI1-M 


[Docket  No.  AB-19;  Sub  113X] 

The  Baltimore  and  Ohio  Railroad  Co.; 
Exemption;  Abandonment  In  Fayette 
County,  PA 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption^ 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq..  the  abandonment  by  The 
Baltimore  and  Ohio  Railroad  Company 
of  0.41  miles  of  track,  the  remaining 
portion  of  its  Coal  Lick  Run  Branch,,in 
Uniontown,  Fayette  County,  PA,  subject 
to  standard  labor  protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  July  14, 1986.  Petitions  to  stay  must 
be  filed  by  |une  23, 1986,  and  petitions 
for  reconsideration  must  be  filed  by  July 
2, 1986. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-19  (Sub-No.  113X)  to: 

(1)  Office  of  the  Secretary  Case  Control 
Branch.  Interstate  Commerce  • 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Lawrence 
H.  Richmond,  100  North  Charles 
Street,  Baltimore,  MD  21201 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Shaw,  Jr.,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to;  T.S. 
InfoSystems,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  June  4, 1986. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Simmons.  Commissioners 
Sterrett  Andre,  and  Lamboley. 
NoreU  R.  McGee, 
Acting  Secretary. 

[FR  Doc.  86-13272  Filed  6-11-86;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Antitnjst  Division 

United  States  v.  CBS  Inc.;  Proposed 
Itodification  of  Hnal  Judgment 

Notice  is  hereby  given  that  CBS  Inc. 
has  asked  the  United  States  District 
Court  for  the  Central  District  of 
California  to  modify  the  Final  )udgment 
in  United  States  v.  CBS  Inc..  Civil 
Action  No.  74-3599-RIK  (CD.  Cal.).  The 
United  States  has  tentatively  consented 
to  the  modification.  The  Complaints  in 
this  case  and  two  companion  cases. 
United  States  v.  American  Broadcasting 
Companies,  Inc.,  Civil  Action  No.  74- 
360O-R)K  (CD.  Cal.)  and  United  States 
V.  National  Broadcasting  Company,  Inc., 
Civil  Action  No.  74-3601-RIK  (CD.  Cal.). 
were  filed  in  1974.  Each  complaint 
alleged  that  the  defendant  network  had 
violated  sections  1  and  2  of  the  Sherman 
Act  by  combining  with  the  television 
stations  it  owned  and  with  its  affiliated 
stations  to  monopolize  and  restrain 
trade  in  television  entertainment 
programs  exhibited  on  its  television 
network  during  prime  time  hours.  It  also 
alleged  that  each  network  had  violated 
section  2  of  the  Sherman  Act  by 
monopolizing  television  entertainment 
programs  exhibited  on  its  network 
during  prime  time  hours. 

hi  1980  CBS  and  the  Government 
agreed  to  a  settlement  of  the  CBS  case 
and  a  Final  ]udgmnt  was  entered.  The 
Final  Judgment:  (1)  Limits  the  amount  of 
programming  that  CBS  may  produce 
internally;  (2)  prohibits  CBS  from 
acquiring  the  right  to  engage  in  non- 
network  distribution  of  independently 
produced  programs  or  to  share  in  profits 
from  such  distribution;  and  (3)  regulates 
the  terms  and  conditions  of  CBS 
program  purchases  from  independent 
producers.  In  addition.  Section  IX  of  the 
Final  judgment  provides  that  if  a  Final 
judgment  or  modification  is  entered  in 
the  cases  against  ABC  or  NBC  that 
contains  provisions  different  from  the 
provisions  in  the  CBS  Final  Judgment, 
then  CBS  may  apply  to  the  Court  and 
shall  be  granted  a  modification  of  the 
CBS  Judgment  as  may  be  necessary  to 
prevent  CBS  from  being  placed  at  a 
competitive  disadvantage  with  respect 
to  ABC  or  NBC. 

CBS  proposes  to  modify  Section  V  of 
its  decree,  which  section  limits  the 
amount  of  prime  time  programming  that 
it  produces  internally  to  make  it 
identical  to  section  V  in  the  ABC  decree 
and  the  NBC  decree  as  modified  in  1984. 
The  ABC  and  NBC  decrees  permit  them 
to  gradually  increase  over  time  the 
amount  of  internally  produced  prime 
time  programming.  Under  the  proposed 


modification.  CBS  would  be  allowed  to 
increase  its  in-house  production  of 
prime  time  entertainment  programs  at 
the  same  time  those  increases  become 
effective  for  ABC  and  NBC 

The  United  States  has  filed  a 
memorandum  with  the  Court  setting 
forth  the  reasons  it  has  tentatively 
consented  to  the  modification.  Copies  of 
the  complaint,  proposed  modification, 
motion  papers,  all  comments  submitted 
and  all  further  papers  filed  with  the 
Court  will  be  available  for  inspection  at 
the  Legal  Procedure  Unit  of  the  Antitrust 
Division.  Room  7233.  United  States 
Department  of  Justice.  Tenth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20530  (telephone:  202/ 
633-2481).  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Central  District  of  California.  312 
North  Spring  Street.  Los  Angeles. 
California  90012.  Copies  of  any  of  these 
materials  may  be  obtained  from  the 
Legal  Procedures  Unit  upon  request  and 
payment  of  the  fee  set  by  the 
Department  of  Justice  regulations. 
Interested  persons  may  submit 
comments  concerning  this  matter  by 
sending  them  within  sixty  days  (60)  to 
Kevin  R.  Sullivan.  Assistant  Chief. 
Communications  and  Finance  Section, 
U.S.  Department  of  Justice.  Safeway 
Building.  521 12th  Street.  NW..  Room 
504.  Washington.  DC  20530  (telephone: 
202/724-5944). 

Dated:  June  6. 1986. 
Joseph  Widmar, 

Director  of  Operations.  Antitrust  Division. 
(PR  Doc.  86-13257  Filed  6-11-86;  8:45  amj 

BILUNO  CODE  4410-01-M 


Pursuant  to  the  National  Cooperative 
Research  Act  of  1984  Joint  Venture  To 
Conduct  Research  on  the  Continuous 
Casting  of  Steel  Sheet 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984.  Pub. 
L.  98-462  ("the  Act").  th6  parties  to  the 
project  described  below  have  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  to  the  project 
and  (2)  the  nature  and  objectives  of  the 
project.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  project  and  its 
general  areas  of  planned  activities  are 
given  below.  The  parties  to  this  venture 
are:  Armco  Inc..  Bethlehem  Steel 


Corporation,  Inland  Steel  Company. 
Weirton  Steel  Corporation. 

The  purpose  of  the  venture  is  to 
conduct  research  and  development 
activities  directed  to  the  continuous 
casting  of  steel  sheet  (up  to  a20  inches 
thick)  by  introducing  molten  steel  into 
the  space  between  a  pair  of  opposed, 
rotating  water-cooled  rolls  and  to 
license  any  resulting  inventions  or  data. 
Joseph  W.  Widmar. 
Director  of  Operations.  Antitrust  Division. 

(FR  Doc.  86-13258  Filed  6-11-86;  8:45  am) 

BUXING  CODE  4410-01-M 


Proposed  Termination  of  Final 
Judgment;  Joy  Manufacturing  Co. 

Notice  is  hereby  given  that  Joy 
Manufacturing  Company  ("Joy"),  as  the 
successor  to  defendants  Western 
Precipitation  Corporation  and 
International  Precipitation  Company, 
has  filed  with  the  United  States  District 
Court  for  the  Central  District  of 
California  a  motion  to  terminate  the 
final  judgment  in  United  States  v. 
Western  Precipitation,  et  al..  Civil  No. 
4677-OC;  and  the  Department  of  Justice 
("Department"),  in  a  stipulation  also 
filed  with  the  court,  has  consented  to 
termination  of  the  judgment,  but  has 
reserved  the  right  to  withdraw  its 
consent  pending  receipt  of  public 
comments.  The  complaint  in  this  case 
(filed  on  August  14. 1945)  alleged  that 
defendants,  along  with  five  foreign  firms 
named  as  co-conspirators  but  not 
defendants,  conspired  to  divide 
international  markets  and  fix  prices  and. 
using  United  States  and  corresponding 
foreign  patents,  among  other  things, 
maintained  a  worldwide  cartel  in 
electrostatic  precipitators  and 
component  parts  thereof.  The  judgment 
(entered  on  April  11. 1946)  enjoins  each 
defendant  from:  (1)  Further  performing 
under,  maintaining,  or  reviving  any  of 
several  specific  agreements  between  or 
among  defendants  and  named  co- 
conspirators which  were  cancelled  by 
the  judgment,  or  any  amendment  or 
supplement  thereto;  (2)  entering  into  or 
maintaining  any  agreement  or 
understanding  with  any  other  defendant 
or  any  co-conspirator  (i)  to  allocate  or 
divide  territories  or  markets  for 
electrical  precipitators  by,  among  other 
things,  licensing  or  assigning  electical 
precipitation  patents,  (ii)  to  fix  prices  for 
such  products,  (iii)  to  exclude  or  restrict 
others  from  the  electrical  precipitator 
market,  (iv)  to  prevent  or  restrict 
importation  or  exportation  of  electrical 
precipitators,  and  (v)  to  refrain  from 


competing  in  the  electrical  precipitator 
market;  (3)  asserting  or  attempting  to 
asseri  certain  United  States  electrical 
precipitation  patents;  and  (4)  bringing, 
threatening  to  bring,  or  maintaining  any 
suit  for  infringement  of,  or  collecting 
royalties  under,  certain  United  States  or 
corresponding  foreign  electrical 
precipitation  patents. 

The  Department  has  filed  with  the 
court  a  memorandum  setting  forth  the 
reasons  why  the  Department  believes 
that  termination  of  the  judgment  would 
serve  the  public  interest.  Copies  of  the 
complaint  and  final  judgment.  Joy's 
motion  papers,  all  papers  filed  by  other 
defendants  and  their  successors  in 
interest,  the  stipulation  containing  the 
Government's  consent,  the  Department's 
memorandum  and  all  further  papers 
filed  with  the  court  in  connection  with 
this  motion  will  be  available  for 
inspection  at  Room  7233.  Antitrust 
Division.  Department  of  Justice.  10th 
Street  and  Pennsylvania  Avenue  NW., 
Washington.  DC  20530  (telephone  202/ 
633-2481).  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Central  District  of  California.  312 
North  Spring  Street.  Los  Angeles. 
California  90012.  Copies  of  any  of  these 
materials  may  be  obtained  from  the 
Antitrust  Division  upon  request  and 
payment  of  the  copying  fee  set  by 
Department  of  Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Department.  Such  comments  must  be 
received  within  the  sixty  day  period 
established  by  court  order,  and  will  be 
filed  with  the  court.  Comments  should 
be  addressed  to  P.  Terry  Lubeck.  Chief, 
Litigation  II  Section.  Antitrust  Division. 
Department  of  Justice,  Washington.  DC 
20530  (telephone  202/724-7966). 

Dated:  June  9. 1986. 
Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  86-13259  Filed  6-11-86;  8:45  am] 

BHXata  COOC  441O-01-«l 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Program;  Extended 
Benefits;  New  Extended  Benefit  Period 
in  the  State  of  Louisiana 

This  notice  announces  the  beginning 
of  a  new  Extended  Benefit  Period  in 
Louisiana,  effective  on  May  18. 1986, 
and  remaining  in  effect  for  at  least  13 
weeks  after  that  date. 


Background 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  (26  U.S.C  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  Under  the 
Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemployment  benefits  (UI) 
under  permanent  State  (and  Federal) 
unemployment  compensation  laws  may 
be  eligible,  during  an  extended  benefit 
period,  to  receive  up  to  13  weeks  of 
extended  unemployment  benefits,  at  the 
same  weekly  rate  of  benefits  as 
previously  received  under  the  State  law. 
The  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and  by  Part  615  of 
Title  20  of  the  Code  of  Federal 
Regulations  (20  CFR  Part  615). 

Each  State  unemployment 
compensation  law  provides  that  there  is 
a  State  "on"  indicator  (triggering  on  an 
Extended  Benefit  Period)  for  a  week  if 
the  head  of  the  State  employment 
security  agency  determines  that,  for  the 
period  consisting  of  that  week  and  the 
immediately  preceding  12  weeks,  the 
rate  of  insured  unemployment  in  the 
State  equaled  or  exceeded  the  State 
trigger  rate.  The  Extended  Benefit  Period 
actually  begins  with  the  third  week 
following  the  week  for  which  there  is  an 
"on"  indicator  in  the  State.  A  benefit 
period  will  be  in  effect  for  a  minimum  of 
13  weeks,  and  will  end  the  third  week 
after  there  is  an  "off  indicator. 

Detemiination  of  an  "on"  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
unemployment  in  the  State,  for  the  13- 
week  period  ending  on  May  3, 1986, 
equals  or  exceeds  5  percent  and  is  20 
percent  higher  than  the  corresponding  13 
week  period  in  the  prior  two  years,  so 
that  for  that  week  there  was  an  "on" 
indicator  in  the  State. 

Therefore,  a  new  Extended  Benefit 
Period  commenced  in  the  State  with  the 
week  beginning  on  May  18. 1986.  This 
period  will  continue  for  no  less  than  13 
weeks,  and  until  three  weeks  after  a 
week  in  which  there  is  an  "off  indicator 
in  the  State. 

Information  for  Claimants 

The  duration  of  extended  benefits 
payable  in  the  Extended  Benefit  Period, 
and  the  terms  and  conditions  on  which 
they  are  payable,  are  governed  by  the 
Act  and  the  State  unemployment 
compensation  law. 


The  State  employment  security 
agency  will  furnish  a  written  notice  of 
potential  entitlement  to  extended 
benefits  to  each  individual  who  has 
established  a  benefit  year  in  the  State 
that  will  expire  after  the  new  Extended 
Benefit  Period  begins.  20  CFR 
615.13(d)(1).  The  State  employment 
security  agency  also  will  provide  such 
notice  promptly  to  each  individual  who 
exhausts  all  rights  under  the  State 
unemployment  compensation  law  to 
regular  benefits  during  the  Extended 
Benefit  Period.  20  CFR  615.13(d)(2). 

Persons  who  believe  they  may  be 
entitled  to  extended  benefits  in  the  State 
named  above,  or  who  wish  to  inquire 
about  their  rights  under  the  Extended 
Benefit  Program,  should  contact  the 
nearest  State  employment  service  office 
or  unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  DC.  on  June  5. 1986. 
Roger  D.  Semerad, 
Assistant  Secretary  ofLalwr. 
[FR  Doc.  86-13317  Filed  6-11-86:  8:45  am) 

BILUNG  CODE  4S1&-30-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doct(et  No.  50-133) 

Pacific  Gas  and  Electric  Co.;  Draft 
Environmental  Statement  for 
Decommissioning  of  Humboldt  Bay 
Power  Plant  Unit  Na  3;  Extension  of 
Comment  Period 

On  April  28, 1986  (51  FR  15853).  the 
NRC  published  a  Notice  entitled 
"Availability  of  the  Draft  Environmental 
Statement  for  Decommissioning  of 
Humboldt  Bay  Power  Plant.  Unit  No.  3." 
The  comment  period  for  this  Draft 
Environmental  Statement  (DES)  was  to 
expire  on  June  16. 1986.  Mr.  Michael  R. 
Sherwood  of  the  Sierra  Club  and  Mr. 
James  S.  Adams  of  the  Redwood 
Alliance,  both  from  California,  have 
requested  a  sixty  day  extension  of  the 
comment  period.  The  need  for  a 
thorough  review  by  the  public  and  the 
importance  of  the  decommissioning 
issue  was  cited  as  justification  for  the 
requested  extension.  We  agree  that 
public  comment  on  this  DES  is 
important  and.  therefore,  an  extension 
of  sixty  (60)  days  is  granted.  The 
extended  comment  period  now  expires 
August  15. 1986. 

Comments  submitted  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
submitted  before  this  date. 


IM  I 
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Comments  on  ihe  DES  from  interested 
members  of  the  public  should  be 
addressed  to  the  VS.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  |ohn  Philips,  Chief, 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration.  4000  MNBE 

Dated  at  Belhesda.  Maryland  this  6th  day 
of  June.  1986. 

For  the  Nuclear  Regulatory  Commission. 
HsrtMit  N.  Bwkow. 
Director.  Standardization  and  Special 
Projects  Directorate.  Division  of  PWR 
Licensing-B. 

|FR  Doc.  86-13300  Filed  6-11-80:  8:45  am] 
BiujMGCooc  n»o-»%-m 


Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  on 
Auxiliary  Systems;  Meeting 

The  ACRS  Subcommittee  on  Auxiliary 
Systems  will  hold  a  meeting  on  June  26. 
1986,  Room  1046. 1717  H  Street.  NW.. 
Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Thursday,  June  26. 
1986—8:00  A.M.  until  12:45  PJ^. 

The  Subcommittee  will  discuss:  (1) 
The  status  of  the  Appendix  R 
compliance.  (2)  differing  professional 
opinions  among  the  Staff,  (3)  need  for 
research  in  the  fire  protection  area,  (4) 
updates  on  the  progress  being  made  in 
the  Sandia  experimental  program  on  Fire 
protection.  (5}  inspection  activities  to 
determine  compliance  with  the  fire 
protection  requirements,  and  (6)  recent 
experiences  associated  with  the 
inadvertent  actuation  of  fire  protection 
systems. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  mernber  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
coiisidered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 


with  representatives  of  the  NRC  Staff, 
.its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regaining  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Sam  Duraiswamy  (telephone  202/634- 
3267)  between  8:15  A.M.  and  5:00  P.M. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  one  of  the  above 
named  individuals  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  June  5, 1986. 
Morton  W.  Ubarldn, 

Assistant  Executive  Director  for  Project 

Review. 

(FR  Doc.  88-13229  Filed  6-11-88:  8:45  am) 

BIUJMG  CODE  7S90-O1-M 


[Docket  No.  SO-312] 

Sacramento  Municipal  UtUity  District, 
Rancho  Seco  Nuclear  Gerwratlng 
Station;  Exemption 

I 

Sacramento  Municipal  Utility  District 
(the  licensee]  is  the  holder  of  Facility 
Operating  License  No.  DPR-54  which 
authorizes  the  operation  of  the  Rancho 
Seco  Nuclear  Generating  Station  (the 
facility)  at  steady-stale  power  levels  not 
in  excess  of  2772  megawatts  thermal. 
The  facility  is  a  pressurized  water 
reactor  (PWR)  located  at  the  licensee's 
site  in  Sacramento  County,  California. 
The  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations  and  Orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

II 

On  November  19, 1980,  the 
Commission  published  a  revised  section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  §  50.48  and 
Appendix  R  became  effective  on 
February  17, 1981.  Section  III  of 
Appendix  R  identifies  specific  fire 
protection  requirements  in  fifteen 
subsection.  A  through  O.  This 
exemption  relates  to  Subsection  1 
which  requires,  in  part,  that  the 
alternative  or  dedicated  shutdown 
capability  provided  for  a  specific  fire 
area  be  able  to  achieve  could  shutdown 
conditions  within  72  hours  without  the 
use  of  offsite  power. 


Ill 

By  letter  dated  February  28. 1985.  as 
supplemented  by  letter  dated  November 
7. 1985.  the  licensee  requested 
exemption  from  the  specific  requirement 
of  lU.L  which  requires  that  alternative  or 
dedicated  shutdown  be  able  to  achieve 
cold  shutdown  conditions  within  72 
hours.  The  acceptability  of  the  request  is 
addressed  below. 

Subsection  III.L.1  of  Appendix  R  to  10  • 
CFR  Part  50  states,  in  part  that  the 
alternative  shutdown  capability  shaU  be 
able  to  achieve  cold  shutdown 
conditions  within  72  hours.  Further. 
Subsection  III.L3  of  Appendix  R  states 
that  the  alternative  shutdown  capability 
must  accommodate  post-fire  conditions 
where  offsite  power  is  available  and 
where  offsite  power  is  not  available  for 
72  hours.  Thus,  the  alternative  shutdown 
capabihty  must  be  able  to  achieve  cold 
shutdown  conditions  within  72  hours, 
independent  of  offsite  power.  The 
licensee  has  requested  an  exemption 
from  the  72-hour  requirement  for 
achieving  cold  shutdown  independent  of 
offsite  power. 

The  design  of  the  Rancho  Seco 
Nuclear  Generating  Stafion  is  such  tliat 
pressurizer  spray  capability  is 
dependent  upon  operation  of  the  reactor 
coolant  pumps  which,  in  turn,  require 
offsite  power.  Without  pressurizer  spray 
availabihty,  depressurization  of  the 
reactor  and  subsequent  cooldown  would 
be  determined  by  the  rate  of  heat  loss 
from  the  pressurizer  to  the  containment 
environment.  Additionally,  the  licensee 
has  imposed  a  further  restriction  to 
cooldown  in  order  to  avoid  formation  of 
steam  in  the  upper  head.  Using  this 
cooldown  restriction  and  a  conservative 
analysis,  the  licensee  calculated  that  205 
hours  would  be  required  to  achieve  cold 
shutdown  conditions,  assuming  offsite 
power  was  unavailable. 

For  plant  cooldown,  the  auxiliary 
feedwater  (AFW)  system  in  conjunction 
with  the  atmospheric  dump  valves 
provides  initial  decay  heat  removal 
independent  of  offsite  power.  The  AFW 
system  utilizes  one  electric  driven  and 
one  tandem  steam  and  electric  driven 
feedwater  pump.  The  AFW  pumps  take 
suction  from  the  condensate  storage 
tanks.  The  onsite  reservoir,  which  can 

manually  valved  into  the  suction  side 
of  the  AFW  pumps,  serves  as  the 
backup  source  of  water.  When  the 
condensate  storage  tank  is  isolated  from 
the  AFW  system,  water  from  the 
reservoir  flows  by  gravity  to  the  suction 
side  of  the  AFW  pumps.  Therefore,  no 
additionaLpumps  are  required.  The 
AFW  pumps  can  be  powered  by  the 
emergency  diesel  generators.  The 


Ijcensee  stated  that  the  diesel  generators 
have  onsite  fuel  available  for  175  to  250 
hours  of  continuous  operation  and  that 
additional  supply  of  oil  can  be  brought 
onsite  by  tanker  trucks  from  local 
supplies.  For  long  term  heat  removal,  the 
decay  heat  system  will  be  utilized.  The 
decay  heat  removal  pumps  can  be 
powered  by  the  diesel  generators. 

Since  the  capability  to  achieve  cold 
shutdown  utilizing  onsite  power  is 
available  during  the  time  period 
proposed  by  the  licensee  without  any 
adverse  effects  on  the  reactor,  we  find 
the  licensee's  cooldown  time  period 
acceptable. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  this  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circumstances, 
as  provided  in  10  CFR  50.12(a)(2)(ii).  are 
present  justifying  the  exemption,  namely 
the  application  of  the  regulation  in  the 
particular  circumstance  is  not  necessary 
to  achieve  the  underlying  purpose  of  the 
rule:  to  require  that  the  alternative  or 
dedicated  shutdown  capability  be  able 
to  achieve  cold  shutdown  conditions 
independent  of  offsite  power  and 
without  any  adverse  effects  on  the 
reactor.  Specifically,  as  noted  above,  the 
licensee  has  demonstrated,  using 
conservative  analyses,  the  capability  of 
achieving  cold  shutdown  in  205  hours 
with  alternate  shutdown  utilizing  only 
onsite  power  without  any  adverse 
effects  on  the  reactor.  This  leads  the 
staff  to  conclude  that  requiring 
alternative  or  dedicated  shutdown 
capability  to  be  able  to  achieve  cold 
shutdown  conditions  within  72  hours 
(rather  than  205  hours  as  requested  by 
the  licensee)  is  not  necessary  to  assure 
no  adverse  effects  on  the  reactor. 
Accordingly,  the  Commission  hereby 
grants  an  exemption  as  described  in 
Section  III  above  from  Subsection  III.L 
of  Appendix  R  to  10  CFR  Part  50  to  the 
extent  that  the  alternative  shutdown 
capability  shall  be  able  to  achieve  cold 
shutdown  conditions  in  205  hours. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(51  FR  8054). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Betbesda.  Maryland,  this  19th  day 
of  May  1965. 


For  the  Nuclear  Regulatory  Commission. 
Frank ).  Miraglia. 

Director,  Division  of  PWR  Licensing-B. 
(FR  Doc.  86-13230  Filed  6-11-86;  8:45  am) 

BILLING  CODE  7SMH>1-M 


[Doclcet  No.  50-»)«i 

Southern  California  Edison  Co.  et  al,; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  a  portion  of  the  requirements  of 
Appendix  R  to  10  CFR  50.48.  Fire 
Protection,  to  Southern  California 
Edison  Company  (the  licensee)  for  the 
San  Onofre  Nuclear  Generating  Station 
(SONGS)  Unit  1.  located  in  San  Diego 
County,  California. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemption  would  permit  the 
licensee  to  operate  shutdown-related 
systems  not  meeting  various 
requirements  of  10  CFR  Pari  50, 
Appendix  R— section  IIl.G  by  providing 
equivalent  levels  of  protection. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  in 
order  to  pernrit  the  licensee  to  use 
alternate  fire  protection  configurations 
that  achieve  an  equivalent  level  of 
safety  compared  to  that  attained  by  the 
compliance  with  section  IIl.G  of 
Appendix  R. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  would  not 
degrade  the  level  of  safety  attained  by 
compliance  with  the  rule  and  there 
would  be  no  change  in  accident  doses  to 
the  environment.  Consequently,  the 
probability  of  fires  has  not  been 
increased  and  the  post-fire  radiological 
releases  would  not  be  greater  than 
previously  determined.  Neither  does  the 
proposed  exemption  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
this  proposed  exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  2a  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 


associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  we  have  concluded  that  the 
environmental  effects  of  the  pt^oposed 
action  are  negligible,  any  alternative 
with  equal  or  greater  environmental 
impacts  need  not  to  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  envirorunental 
impacts  associated  with  fire  protection 
modifications  and  compliance  with  the 
rule  but  would  accrue  unreasonable 
costs 'to  the  licensee  without  an  increase 
in  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
San  Onofre  Unit  1. 

Agencies  and  Persons  Contacted 

The  NRC  staff  reviewed  the  licensees 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  no  significant  impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  May  30, 1986,  which  is  available 
for  public  inspection  at  the 
Commissions  Public  Document  Room, 
1717  H  Street.  NW..  Washington.  DC. 
and  at  the  Main  Library.  University  of 
California  92713. 

Dated  at  Bethesda.  Maryland,  this  5th  day 
of  June  1986. 

For  the  Nuclear  Regulatory  Cotnmission. 
George  F.  Lear, 

Director,  PWR  Protect  Directorate  No.  1, 
Division  of  PWR  Licensing-A. 
[FR  Doc.  86-13228  Filed  6-11-88;  8:45  am) 

WLUNQ  CODE  75M>-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[  Release  No.  34-23307;  File  Na  SR-PSDTC- 
83-051 

Self-Regulatory  Organixations;  Pacific 
Securities  Depository  Triist  Co.;  Order 
Withdrawing  Proposed  Rule  Change 

On  July  5. 1983.  Pacific  Securities 
Depository  Trust  Company  ("PSDTC") 
filed  with  the  Commission,  pursuant  to 
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section  19(b)(l]  of  the  Securities 
Exchange  Act  of  1934  (the  "Act").  15 
U.S.C.  78s(b)(l).  a  proposed  rule  change 
that  would  enable  participants  to 
communicate  with  PSDTC  via  an 
automated  terminal  system  (the  "Pacific 
Participant  Terminal  System"  or 
"PPTS"). 

Notice  of  the  proposed  rule  change 
was  published  in  Securities  Exchange 
Act  Release  No.  22290  (50  FR  32667, 
August  13. 1965).  No  letters  of  comment 
were  received  by  the  Commission. 

By  letter  dated  May  23, 1986.  PSDTC 
rquested  that  the  proposal  be 
withdrawn.  PSDTC  has  represented  that 
it  will  submit  a  new,  comprehensive  and 
updated  filing  covering  PPTS.  In 
response  to  this  request,  the 
Commission  grants  the  withdrawal  of 
the  proposed  rule  change. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be.  and  hereby  is. 
withdrawn. 

(For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  6. 1986. 
Shirley  E.  Hollis. 
Acting  Secretary. 
|FR  Doc.  86-13255  Filed  6-11-86;  8:45  am] 

BIUJNQ  COOE  MMMI1-M 

i  Release  No.  34-23296;  RIe  No.  SR-Ptilx- 
86-111 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change 

The  Philadelphia  Stock  Exchange.  Inc. 
("Phlx ")  submitted  on  March  21, 1986, 
copies  of  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder  to  revise  its 
disciplinary  procedures  for  the 
disposition  of  violations  of  specified 
Options  Floor  Procedure  Advices 
("Advices"). 

Under  the  proposed  procedure,* 
violations  of  certain  Phlx  Advices  may 


be  considered  minor  rule  violations  for 
the  purposes  of  Phlx's  proposed  Rule 
19d-l  plan  for  abbreviated,  periodic 
reporting  to  the  Commission  of  such 
violations.*  Alleged  violations  of  a 
minor  rule  could  result  in  the  Exchange's 
staff  serving  the  alleged  violator  with 
notice  of  the  violation.'  The  alleged 
violator  will  be  provided  not  less  than 
seven  business  days  to  decide  whether 
to  contest  the  violation  or  pay  a  fine.  If 
the  alleged  violator  decides  not  to 
contest  the  violation,  these  violations 
will  not  be  deemed  "final"  disciplinary 
action  for  the  purpose  of  Rule  19d-l  and 
the  member's  own  records.  If  the 
member  decides  to  contest  the  violation, 
the  matter  will  be  referred  to  the 
Exchange's  Business  Conduct 
Committee  ("BCC")  for  its 
consideration. 

Under  the  proposed  plan,  before 
notice  is  given  of  the  alleged  violation, 
the  staff  of  the  Elxchange  will  reserve 
the  right  to  recommend  to  the  BCC  that 
the  violation  at  issue  should  not  be 
deemed  "minor"  but  rather  that  formal 
disciplinary  action  should  be  taken.  If, 
however,  the  violator  agrees  to  an 
appropriate  sanction  not  exceeding 
$2,500,  and  waives  any  rights  to  contest 
the  charge,  the  Exchange  will  catgdrize 
the  violation  as  "minor"  and  treat  it 
accordingly  with  respect  to  the  filing 
requirements  of  Rule  19d-l. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
23130.  April  15. 1986)  and  by  publication 


■  In  Securities  Exchange  Act  Release  No.  21013 
llune  1. 1984)  49  FR  23838.  the  Commission  adopted 
amendmeniB  to  paragraph  (c|  of  Rule  19d-1  to  alow 
self-regulatory  organizations  (  SROs")  to  submit,  for 
Commission  approval,  plans  for  the  abbreviated 
reporting  of  minor  disciplinary  infractions.  Under 
(he  amendments,  any  disciplinary  action  taken  by 
an  SRO  against  any  person,  for  violation  of  a  rule  of 
the  SRO  which  has  tieen  designated  as  a  minor  rule 
violation  pursuant  to  a  plan  Tiled  with  the 
Commission,  shall  not  be  considered  'Tinal"  for 
purposes  of  section  19(d)(1)  of  the  Act  If  the 
sanction  imposed  consists  of  a  fine  not  exceeding 
$2,500  and  the  sanctioned  person  at  the  SRO  has  not 
sought  an  adjudication,  including  a  hearing,  or 
otherwise  exhausted  his  administrative  remedies. 


The  Commission  previously  has  approved  minor 
disciplinary  rule  plans  by  the  American  Stock 
Exchange.  Inc  see  Securities  Exchange  Act  Release 
No.  21918  (April  3. 1985).  50  FR  14068  (File  No.  4- 
280);  the  New  York  Slock  Exchange.  Inc.  see 
Securities  Exchange  Act  Release  No.  22415 
(September  17, 1985).  50  FR  38800  (File  No.  4-284); 
and  the  Pacific  Stock  Exchange,  Inc.,  see  Securities 
Exchange  Act  Release  No.  22653  (November  21, 
1985),  50  FR  48853  (Pile  No.  4-285). 

'  The  Phlx  has  submitted  its  plan  pursuant  to  Rule 
19d-1  to  report  certain  rule  violations  and  related 
disciplinary  actions  on  an  abbreviated  and  periodic 
basis.  See  letter  from  Douglas  Block.  Vice  President, 
Phlx.  to  Michael  Cavalier.  Branch  Chief.  Division  of 
Market  Regulation,  dated  May  1. 1986.  Notice  of  the 
proposed  plan  pursuant  to  Rule  19d-l  was 
published  for  comment  by  the  Commission.  The 
notice  contains  a  complete  list  of  Advices  subject  to 
the  plan,  along  with  the  applicable  fine  schedule  for 
each  Advice.  See  Securities  Exchange  Act  Release 
No.  23249  (May  18, 1986).  51  FR  19278  (File  No.  4- 
289). 

'  The  form  for  notice  of  an  alleged  violation  will 
include  the  name  of  the  memt>er  or  member 
organization,  or  any  partner,  officer,  director,  or 
person  employed  by  or  associated  with  any  member 
or  member  organization  alleged  to  have  violated  the 
Advice,  the  date  of  notice,  the  violation  at  issue, 
and  the  fine  for  the  violation.  The  Exchange 
anticipates  adding  other  minor  rules,  subject  to 
Commission  approval. 


in  the  Federal  Register  (51  FR  15087. 
April  22. 1986).  No  comments  on  the 
proposed  rule  change  were  received. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Section  6.  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  4, 1986. 
Shirley  E.  Hollis. 
Acting  Secretary. 
(FR  Doc.  88-13254  Filed  6-11-86;  8:45  am] 

BHXMO  COOE  WIO-OI-M 

•  (Release  No.  IC— 1S132;  File  No.  812-6374] 

Boettcher  A  Company,  Inc; 
Application 

June  5. 1966. 

Notice  is  hereby  given  that  Boettcher 
&  Company,  Inc.  (the  "Applicant").  828 
17th  Street.  Denver,  Colorado  80202,  a 
registered  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  ("1934 
Act"),  filed  an  application  on  May  7, 
1986  for  an  order,  pursuant  to  section 
6(c)  of  the  Investment  Company  Act  of 
1940  ("Act"),  exempting  certain 
transactions  from  the  provisions  of 
section  30(f)  of  the  Act  to  the  extent  that 
it  incorporates  the  provisions  of  section 
16  of  the  1934  Act.  All  interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein 
which  are  summarized  below,  and  to  the 
Act.  the  1934  Act  and  the  Rules 
thereunder  for  the  text  of  pertinent 
statutory  provisions. 

According  to  the  application. 
Applicant  is  acting  on  behalf  of  itself, 
Bateman  Eichler,  Hill  Richards, 
Incorporated,  Blunt  Ellis  &  Loewi 
Incorporated  and  fohnston.  Lemon  and 
Co.  Incorporated,  the  prospective 
representatives  ("Representatives")  of  a 
group  of  imderwriters  ("Underwriters") 
being  formed  in  connection  with  a 
proposed  public  offering  of  common 
stock  of  Ellsworth  Convertible  Growth 
and  Income  Fund,  Inc.  ("Company"),  a 
registered,  closedend,  diversified, 
management  investment  company.  A 
registration  statement  relating  to  the 
offering  ("Registration  Statement")  was 
filed  with  the  Commission  on  May  2. 


1986.  AppUcaat  states  that  in  the 
proposed  pubUc  offering,  the  Company 
will  offer  5.000,000  shares  of  commons 
stock  to  the  public,  plus  750,000  shares 
to  cover  the  Underwriters'  over- 
allotment  option.  Shares  are  to  be 
purchased  by  the  Underwriters  pursuant 
to  an  underwriting  agreement 
("Underwriting  Agreement")  to  be 
entered  into  between  the  Underwriters, 
represented  by  the  Representatives,  the 
Company,  and  Davis-Dinsmore 
Management  Company,  the  Company's 
investment  adviser  ("Adviser").  It  is 
also  contemplated  that  one  or  more 
dealers  will  offer  to  sell  some  of  the 
shares,  and  in  connection  with  such 
offer  and  sale,  each  dealer  will  execute 
a  Selected  Dealer  Agreement.  It  is 
intended  that  the  Underwriters  will 
make  a  public  offering  of  all  the  shares 
which  the  Underwriters  are  to  purchase 
under  the  Underwriting  Agreement,  at 
the  price  specified  therein,  as  soon  as  or 
after  the  effective  date  of  the  Company's 
Registration  Statement  as  the 
Representatives  deem  advisable. 
Although  the  Registration  Statement 
covers  5.75a000  shares  of  common  stock 
(including  the  shares  to  cover 
Underwriters'  over-allotment  option), 
the  number  may  be  increased  or 
decreased  in  the  Registration  Statement 
as  amended  at  the  time  it  becomes 
effective,  depending  on  market 
conditions  and  other  factors  to  be 
considered  by  the  Representatives  and 
the  Company  at  that  time. 

Applicant  states  that  the  underwriting 
commitment  of  any  one  or  more  of  the 
Underwriters,  including  the  Applicant, 
may  exceed  10%  of  the  aggregate 
number  of  common  shares  of  the 
Company  to  be  outstanding  upon 
completion  of  its  initial  public  offering. 
In  addition  to  purchases  from  the 
Company  and  sales  of  common  shares, 
the  Underwriters  may  engage  in  other 
purchases  or  sales  of  shares  incident  to 
a  distribution,  such  as  stabilizing 
purchases,  purchases  to  cover  over- 
allotments,  and  sales  of  common  shares 
purchased  in  stabilization.  Since  section 
30(f)  of  the  Act  subjects  every  person 
who  is  directly  or  indirectly  the 
beneficial  owner  of  more  than  10%  of 
any  class  of  outstanding  securities  of  a 
registered  investment  company  to  the 
same  duties  and  liabilities  as  those 
imposed  by  section  16  of  the  1934  Act, 
any  underwriter  owning  more  than  10% 
of  the  common  shares  of  the  Company 
may  become  subject  to  the  filing 
requirements  of  section  16(a)  of  the  1934 
Act,  and,  upon  sale  of  the  shares 
purchased  by  them,  subject  to  the 
liabilities  imposed  by  section  16(b)  of 
the  1934  Act.  Applicant  also  states  that 


the  Underwriters  may  fail  to  meet  the 
requirement  for  exemption  from  section 
16(b)  as  stated  in  Rule  16b-2(a)(3), 
because  one  or  more  of  the 
Underwriters  who,  pursuant  to  the 
Underwriting  Agreement,  may  be 
obligated  to  purchase  more  than  10%  of 
the  shares  of  the  Company,  may 
distribute  more  than  50%  of  the  shares  of 
the  Company  being  offered.  Moreover, 
one  or  more  of  the  Underwriters, 
including  the  Representatives,  even 
though  they  are  initially  obligated  under 
the  Underwriting  Agreement  to  purchase 
10%  or  less  of  the  aggregate  number  of 
shares  of  the  common  stock  to  be 
outstanding  upon  completion  of  the 
public  offering,  may,  as  a  consequence 
of  defaults  by  other  Underwriters, 
become  obligated  to  purchase  more  than 
10%  of  the  aggregate  number  of  shares  of 
common  stock  to  be  outstanding,  and 
such  Underwriters  may  distrbute  more 
than  50%  of  the  shares  of  common  stock 
being  offered. 

Applicant  submits  that  section  16  of 
the  1934  Act  was  designed  essentially  to 
discourage  the  unfair  use  by  insiders  of 
"inside  information"  in  short-term 
trading  of  their  company's  shares. 
Applicant  submits  that  there  is  no  inside 
information  in  existence  concerning  the 
Company  since  the  Company,  prior  to 
the  initial  distribution  of  the  shares,  will 
have  no  assets,  other  than  cash  or  cash 
equivalents,  no  business  of  any  sort,  and 
all  material  facts  will  be  set  forth  in  the 
Registration  Statement  pursuant  to 
which  the  shares  will  be  offered  and 
sold.  No  officer  or  director  of  the 
Applicant  is  an  officer  or  director  of 
either  the  Company  or  the  Adviser,  or 
any  affiliate  of  the  Adviser,  and 
Applicant  states  that  it  does  not 
anticipate  that  any  partner,  director  or 
officer  of  any  other  Underwriter  will  be 
a  director  or  officer  of  the  Company,  the 
Adviser  or  any  such  affiliate. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  June  26, 1986,  at  5:30  p.m.,  do  so  by 
submitting  a  wriyen  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 


hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  oT 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis. 
Acting  Secretary. 
[FR  Doc.  86-13252  Filed  6-11-86:  8:45  am] 

BILUNG  COOE  M>10-01-M 

[Release  No.  IC-15129;  File  Na  B12-6290] 

The  Queensland  Government 
Development  Auttwrtty,  Application 

June  4, 1988. 

Notice  is  hereby  given  that  The 
Queensland  Government  Development 
Authority  ("Applicant"),  a  corporation 
established  under  the  laws  of  the  State 
of  Queensland,  Commonwealth  of 
Australia  ("Queensland"),  c/o  Robert  M. 
Thomas,  Jr..  Esq..  Sullivan  &  Cromwell, 
125  Broad  Street,  New  York  10004,  filed 
an  application  on  January  29, 1986.  and 
an  amendment  thereto  on  April  23, 1986, 
for  an  order  of  the  Commission, 
pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  exempting  Applicant  from  all 
provisions  of  the  Act.  AH  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  t>elow,  and  to  the  Act  and 
rules  thereunder  for  the  text  of  the 
applicable  provisions. 

The  Applicant  was  established 
pursuant  to  the  Statutory  Bodies 
Financial  Arrangement  Act  1982-84  (the 
"Statute")  to  act  as  the  central 
borrowing  authority  "Of  Queensland, 
raising  funds  for  on-lending  to 
Queensland  govenmental  bodies.  The 
Statute  is  the  primary  legislation 
governing  the  Applicant.  The  Statute 
establishes  the  Applicant  as  a  corporate 
body  and  sets  out  its  constitution, 
functions  and  limits.  Although  the 
Applicant  is  a  statutory  body  of 
Queensland,  under  the  Statute  it  may 
borrow  by  the  issue  of  inscribed  stock; 
as  of  the  date  of  this  application 
A$409.979,879  in  such  stock  was  issued 
and  outstanding  in  Australia  (Such  stock 
is  in  fact  a  type  of  indebtedness,  in  the 
manner  of  a  savings  bond,  with  a  fixed 
maturity,  bearing  interest  and  conveying 
no  equity  interest.  The  largest  part  of 
such  stock  is  held  by  individuals.  No 
equity  in  the  Applicant  has  been  sold, 
and  there  is  no  intention  that  any  vnW  be 
sold).  As  of  December  31. 1985,  the  total 
borrowings  of  the  Applicant  were 
A$l. 167,646,593.  including  A$157,000.000 
with  maturities  in  excess  of  270  days. 
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Applicant  proposes  to  issue  and  sell 
prime  quality,  short-term  negotiable 
promissory  notes  of  the  type  generally 
referred  to  as  commerical  paper 
("Notes")  in  offerings  exempt  from  the 
registration  requirements  of  the 
Securities  Act  of  1933  ("1933  Act"),  by 
virtue  of  section  3(a)(3)  thereof  or.  in 
some  cases,  section  4(2]  thereof. 
Applicant  undertakes  not  to  market  any 
Notes  prior  to  receiving  an  opinion  of 
United  States  counsel  to  the  effect  that 
the  proposed  offering  is  exempt  from  the 
registration  requirements  of  the  1933 
Act.  Applicant  does  not  request  review 
or  approval  by  the  Commission  of 
counsel's  opinion  regarding  the 
availability  of  such  an  exemption. 

Queensland  will  unconditionally 
guarantee  the  payment  of  principal, 
interest  and  premium,  if  any,  on  the 
Notes  issued  by  Applicant 
("Guarantees"),  and  will  expressly 
consent  to  the  enforcement  of  the 
Guarantees  directly  by  the  holders  of 
the  Notes.  The  Notes  will  have  one  of 
the  highest  investment  grade 
commerical  paper  ratings  from  at  least 
one  nationally  recognized  statistical 
rating  organization  and  the  Applicant's 
legal  counsel  in  the  United  States  will 
certify  such  a  rating  has  been  received. 

The  Notes  will  not  be  offered  for  sale 
to  the  general  public,  but  instead  will  be 
sold  through  one  or  more  commerical 
paper  dealers  to  institutional  investors 
and  other  entities  and  investors  of  the 
type  which  ordinarily  purchase 
commerical  paper  notes  in  large 
denominations.  Applicant  states  that, 
while  an  announcement  of  the 
establishment  of  the  commerical  paper 
facility  may  be  made  as  a  matter  of 
record,  the  offering  for  sale  of  the  Notes 
will  not  be  otherwise  advertised. 

Applicant  states  that  it  may.  from  time 
to  time,  in  the  future,  offer  and  sell  debt 
securities  other  than  the  Notes.  No  such 
securities  will  be  offered  or  sold  unless 
(a)  they  are  registered  under  the  1933 
Act  or  (b)  in  the  opinion  of  special 
United  States  counsel  and  exemption 
from  registration  under  the  1933  Act  is 
available  with  respect  to  such  offer  and 
sales  or  (c)  the  staff  of  the  Commission 
states  that  they  would  not  recommend 
that  the  Commission  take  any  action 
under  the  1933  Act  if  such  securities  are 
not  registered.  Applicant  undertakes  to 
provide  to  any  person  to  which  it  offers 
its  debt  securities  in  the  United  States 
(and  undertakes  to  take  reasonable 
steps  to  ensure  that  any  imderwriter  or 
dealer  through  whom  it  makes  such 
offers  will  provide  to  each  person  to 
whom  such  offers  are  made  prior  to  any 
sale  of  debt  securities  to  such  offeree) 
disclosure  documents  which  are  at  least 


as  comprehensive  in  their  description  of 
Applicant  and  Queensland  as  those 
which  may  be  used  by  United  States 
issuers  in  United  States  offerings  of  such 
securities  and  which  contain  the 
Hnancial  statements  of  Applicant. 

In  connection  with  any  issue  and  sale 
of  the  Notes  and  any  future  offering  by 
Applicant  of  its  debt  securities  in  the 
United  States.  Applicant  and 
Queensland  will  appoint  an  agent  in  the 
United  States  to  accept  service  of 
process  in  any  suit,  action  or  proceeding 
brought  on  the  Notes,  Guarantees  or 
debt  securities  and  instituted  in  any 
state  or  federal  court  in  the  Borough  of 
Manhattan.  The  City  of  New  York.  New 
York,  by  the  holder  of  any  debt 
securities.  Applicant  will  expressly 
submit  to  the  jurisdiction  of  any  such 
court  with  respect  to  any  such  suit, 
action  or  proceeding.  Such  appointment 
of  an  agent  to  accept  service  of  process 
and  such  consent  to  jurisdiction  will  be 
irrevocable  until  all  amounts  due  and  to 
become  due  in  respect  thereof  have 
been  paid.  No  such  submission  to 
jurisdiction  or  appointment  of  agent  for 
service  of  process  will  affect  the  right  of 
a  holder  of  any  such  security  to  bring 
suit  in  any  court  which  has  jurisdiction 
over  Applicant  (or  Queensland)  by 
virture  of  the  offer  and  sale  of  such 
securities  or  otherwise. 

Applicant  states  that  it  could  not  issue 
the  Notes  in  reliance  upon  the 
exemption  provided  in  Rule  3a-5  under 
the  Act  because  it  and  its  potential 
guarantor  (Queensland)  are 
governmental  entities.  Notwithstanding 
that  Applicant  would  not  fall  within  the 
precise  terms  of  Rule  3a-5  for  such 
technical  reasons.  Applicant  submits 
that  the  requested  exemption  is 
consistent  with  the  intent  of  Rule  3a-5 
and  Applicant  represents  that,  other 
than  as  set  forth  in  the  application,  it 
will  operate  in  compliance  with  the 
provisions  of  Rule  3a-5.  Applicant 
contends  that  its  structure,  the  intended 
use  of  proceeds  and  the  protection 
provided  by  the  Guarantees  are 
consistent  with  the  theory  of  Rule  3a-5 
as  Applicant  would  act  as  a  conduit  for 
financing  the  activities  of  Queensland's 
various  statutory  bodies. 

Applicant  believes  that  the  issuance 
of  an  order  pursuant  to  section  6(c) 
exempting  it  from  all  provisions  of  the 
Act  is  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicant  states  that  it  is  not  a 
person  which  was  intended  to  be 
covered  by  the  Act.  Applicant  is  the 
central  borrowing  authority  of  a 
sovereign  government  organized  to 


borrow  funds  and  to  loan  the  net 
proceeds  from  any  borrowings  to 
statutory  bodies  for  use  in  flnancing 
their  operations.  Applicant  states  that 
neither  Queensland  nor  any  other  of  the 
statutory  bodies  to  which  Applicant 
would  lend  the  net  proceeds  from  the 
sale  of  the  Notes  is  an  investment 
company  within  the  meaning  of  the  Act. 
Applicant  maintains  that  it  is  a  statutory 
body  with  characteristics  different  from 
types  of  investment  companies  at  which 
the  Act  was  generally  directed  and  for 
which  its  substantive  provisions  are 
necessary  or  suitable.  Applicant  further 
maintains  that  Queensland  and  its  other 
statutory  bodies  are  permitted  to  issue 
and  sell  their  own  commercial  paper 
notes  without  compliance  with  the  Act, 
and  it  is  appropriate  that  Applicant, 
which  would  serve  merely  as  a  conduit 
for  financing  the  operations  of  such 
entities,  should  be  exempted  from  the 
requirements  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  June  25, 1986,  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis, 
Acting  Secretary. 
(FR  Doc.  86-13253  Filed  6-ll-fl6;  8:45  am] 

NLUNO  COOC  MIO-Ot-M 


[File  Na  81-727] 

Salomon  Brothers  Mortgage  Secuiitias 
IV,  Inc.;  Application  and  Opportunity 
for  Hearing 

June  e,  1986. 

Notice  is  hereby  given  that  Salomon 
Brothers  Mortgage  Securities  IV,  Inc. 
("Applicant")  has  filed  an  application  . 
pursuant  to  section  12(h)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  (the  "1934  Act")  for  an  order 
exempting  Applicant  from  certain 


reporting  requirements  under  section  13 
and  the  operation  of  section  16  of  the 
1934  Act. 

For  a  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  the  application  which  is  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person  not  later  than  July  3, 
1986,  may  submit  to  the  Commission  in 
writing  his  views  or  any  substantial 
facts  bearing  on  the  application  or  the 
desirability  of  a  hearing  thereon.  Any 
such  communciation  or  request  should 
be  addressed:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  the  hearing,  the  reason  for 
such  request,  and  the  issues  of  fact  and 
law  raised  by  the  application  which  he 
desires  to  controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponement  thereof.  At  any  time 
after  that  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
autliority. 
Shirley  E.  Hollis, 
Acting  Secretary. 
(FR  Doc.  86-13256  Filed  6-11-86;  8:45  am] 

WLUNG  COOC  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Beverly  Glen  Venture  Capital; 
Surrender  of  License 

(License  No.  09/09-0327] 

Notice  is  hereby  given  that  Beverly 
Glen  Venture  Capital,  214  South  Beverly 
Glen  Blvd.,  Los  Angeles.  California 
90025  has  surrendered  its  License  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958,  as  amended  (the 
Act).  Beveriy  Glen  Venture  Capital  was 
licensed  by  the  Small  Business 
Administration  on  September  21, 1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  )une  3, 1986,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 


Dated:  June  5. 1985. 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

(FR  Doc.  88-13284  Filed  6-11-66;  8:46  am] 

BtLUNO  CODE  M2S-01-li 


[Declaration  of  Disaster  Loan  Area  Na 
2239] 

Trust  Territory  of  the  Pacific  Islands; 
Declaration  of  Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  3, 1986, 1 
find  that  the  Island  of  Ponape  (Pohnpei) 
in  the  Trust  Territory  of  the  Pacific 
Islands  constitutes  a  disaster  loan  area 
because  of  damage  from  Typhoon  Lola 
beginning  on  or  about  May  16, 1986. 
Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
physical  damage  until  the  close  of 
business  on  August  4, 1986,  and  for 
economic  injury  until  the  close  of 
business  on  September  2, 1986,  at: 
Disaster  Area  4  Office,  Small  Business 
Administration,  77  Cadillac  Drive,  Suite 
258,  Sacramento,  California  95825,  or 
other  locally  announced  locations. 


Ttie  interest  ratm  are 


Homeownere  With  Credit  AvaiteWe  Elsewhere 

Homeowners  Without  Credit  A»ai4at>ie  Elsewtiere. 

Businesses  With  Credit  Available  Elsewhere 

Businesses  Without  Credit  Available  Eisewttere  ... 
Businesses  (EIDL)  Without  Credil  Available  El»e- 

wtiere 

Other  (Noo-Prom  Organizations  Including  Otart- 

table  and  Religious  Organization*) 


PercertI 


8.000 
4.000 
B.OOO 
4.000 

4.000 

10.500 


The  number  assigned  to  this  disaster 
is  223906  for  physical  damage  and  for 
economic  injury  the  number  is  641100. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008). 

Dated:  ]une  5, 1986. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 
|FR  Doc.  86-13283  Filed  6-11-86;  8:45  am] 

BILLINO  CODE  (02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
TWA-Ozark  Acquisition  Case;  Hearing 

[Docket  438371 

Notice  is  hereby  given  that  the 
hearing  in  the  above-entitled  proceeding 
will  commence  on  June  16, 1986,  at  10:00 
a.m.  (local  time),  in  Room  5332,  Nassif 
Building,  400  7th  Street,  SW., 
Washington.  DC.  before  the  undersigned 
administrative  law  judge. 


Dated  at  Washington.  DC.  June  6, 1986. 
Johii  M.  Vittone, 
Administrative  Law  fudge. 
[FR  Doc.  86-13265  Filed  6-11-86;  8:45  am] 
BMJJNG  COOE  4»10-«2-M 

Federal  Highway  Administration 

Environmental  Impact  Statement;  La 
Crosse  County,  Wl 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  La  Crosse  County.  Wisconsin. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael  M.  Moravec,  Environmental 
Coordinator.  Federal  Highway 
Administration,  4502  Vernon  Blvd.. 
Madison.  Wisconsin  53705-4905, 
Telephone:  (608)  264-5947. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  City  of  La  Crosse,  La 
Crosse  County,  and  the  City  of 
Onalaska,  will  prepare  an- 
Environmental  Impact  Statement  (EIS) 
for  a  proposed  improvement  on  a  new 
location  from  Gillette  Street,  County 
Trunk  Highway  (CTH)  B.  to  the  State 
Trunk  Highway  (STH)  157/1-90 
Interchange  in  La  Crosse  County.  The 
1.4  mile  proposed  urban  expressway 
will  be  located  on  the  northeast  edge  of 
the  City  of  La  Crosse  and  potentially 
involves  work  in  the  City  of  La  Crosse, 
City  of  Onalaska,  and  the  Town  of 
Medary.  Much  of  the  proposed  project  is 
within  the  Hoodplain  of  the  La  Crosse 
Riven  and  hydraulic  work  may  be 
required  on  the  La  Crosse  River  to 
compensate  for  hydraulic  impacts. 

The  proposed  project  is  needed  to 
relieve  traffic  on  the  parallel  north-south 
arterial  highways  (STH  35  and  STH  16). 
In  addition,  the  proposed  project 
provides  access  to  and  flood  protection 
for  the  anticipated  expansion  of  the  La 
Crosse  Industrial  Park. 

Alternatives  to  be  considered  will 
include  the  "do  nothing"  alternative  and 
possible  further  improvements  to 
existing  highways  (STH  35  &  STH  16). 
Incorporated  into  and  studied  with  the 
various  build  alternatives  will  be  design 
variations  of  alignment  and  connection 
to  the  existing  roadway  system  at  CTH 
SS  and  Gillette  Street  (CTH  B). 

Coordination  and  scoping  activities 
will  involve  agencies  that  are  identified 
as  having  an  interest  in  or  jurisdiction 


JM  I 
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by  law  regarding  the  proposed  action. 
Agencies  will  be  noticed  by  mail  of  the 
date  of  the  formal  scoping  meeting.  In 
addition,  coordination  will  continue 
with  local  units  of  government,  private 
interest  groups,  and  local  citizens, 
including  public  meetings. 
,     Coounents  and  suggestions  are  invited 
from  all  interested  parties  to  ensure  that 
the  full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  all 
significant  issues  identiRed.  Comments 
or  questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided. 

Issued  on:  ]une  2. 1986. 
Frank  M.  Mayer. 
Division  Administrator. 
|FR  Doc.  86-13275  Filed  6-11-66;  8:45  am] 

MUJMG  COOC  4t10-32-M 


National  Highway  Traffic  Safety 
Administration 

Meeting 

agency:  National  Highway  Traffic  ^ 

Safety  Administration,  DOT. 

action:  Notice. 

summary:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  rulemaking,  research  and 
enforcement  programs. 

DATES:  The  agency's  regular,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  research,  and  enforcement 
programs  will  be  held  on  July  23, 1986, 
beginning  at  10:30  a.m.  Questions 
relating  to  the  agency's  rulemaking, 
research,  and  enforcement  programs, 
must  be  submitted  in  writing  by  July  11, 
1986.  If  sufficient  time  is  available, 
questions  received  after  the  July  11,  date 
may  be  answered  at  the  meeting.  The 
individual,  group  or  company  submitting 
a  question  does  not  have  to  be  present 
for  the  question  to  be  answered.  A 
consolidated  list  of  the  questions 
submitted  by  July  11,  and  the  issues  to 
be  discussed  will  be  mailed  to  interested 
persons  on  July  18. 1986,  and  will  be 
available  at  the  meeting. 

ADDRESS:  Questions  for  the  July  23 
meeting  relating  to  the  agency's 
rulemaking,  research,  and  enforcement 
programs  should  be  submitted  to  Barry 
Felrice,  Associate  Administrator  for 
Rulemaking,  Room  5401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  The 
public  meeting  will  be  held  in  the 
Conference  Room  of  the  Environmental 
Protection  Agency's  Laboratory  Facilitv, 


2565  Plymouth  Road,  Ann  Arbor, 
Michigan. 

SUPPLEMENTARY  INFORMAHON:  NHSTA 
will  hold  its  regular,  quarterly  meeting . 
to  answer  questions  from  the  public  and 
industry  regarding  the  agency's 
rulemaking,  research,  and  enforcement 
programs  on  July  23, 1986.  The  meeting 
will  begin  at  10:30  a.m.,  and  will  be  held 
in  the  Conference  Room  of  the 
Environmental  Protection  Agency's 
Laboratory  Facility,  2565  Plymouth 
Road,  Ann  Arbor,  Michigan.  The 
purpose  of  the  meeting  is  to  focus  on 
those  phases  of  these  NHTSA  activities 
which  are  technical,  interpretative  or 
procedural  in  nature.  A  transcript  of  the 
meeting  will  be  available  for  public 
inspection  in  the  NHTSA  Technical 
Reference  Section  in  Washington,  DC 
within  four  weeks  after  the  meeting. 
Copies  of  the  transcript  will  then  be 
available  at  twenty-five  cents  for  the 
first  page  and  five  cents  for  each 
additional  page  (length  has  varied  from 
100  to  150  pages)  upon  request  to 
NHSTA  Technical  Reference  Section, 
Room  5108,  400  Seventh  Street.  SW., 
Washington.  DC  20590. 

Issued  onTbne  6. 1986. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  86-13266  Filed  6-11-66:  8:45  am] 
nUJNQ  CODE  4»w-s»-m 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dale:  |une  6. 1986. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  these 
submissions  may  be  obtained  by  calling 
the  Treasury  Bureau  Clearance  Officer 
listed.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Room  7221, 1201 
Constitution  Avenue  NW.,  Washington, 
DC.  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0094 

Form  Number.  None 

Type  of  Review:  Extension 

Title:  Part  191,  Customs  Regulations 

(Recordkeeping  Requirement) 
OMB  Number  1515-0100 
Form  Number  None 
Type  of  Review:  Revision 


Title:  Customs  Regulations  Pertaining  to 
Customshouse  Brokers 

Clearance  Officer:  Vince  Olive  (202) 
566-9181,  U.S.  Custom  Service,  Room 
6321, 1301  Constitution  Avenue  NW., 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
S.F.  Timotliy  Mullen. 

Departmental  Reports,  Management  Office. 
|FR  Doc.  86-13299  Filed  6-11-86;  8:45  amj 

BILLINO  CODE  4ail>-2S-« 


Customs  Service 
IT.D.  86-1081 

Approval  of  Coastal  Gulf  & 
International,  Inc.,  To  Gauge  Imported 
Petroleum  and  Petroleum  Products 

agency:  Customs  Service,  Treasury. 
ACTION:  Notice  of  Approval. 

SUMMARY:  Pursuant  to  §  151.43(b), 
Customs  Regulations  (19  CFR  151.43(b)), 
Coastal  Gulf  &  International,  Inc..  P.O. 
Box  1156,  Donaldsonville,  Louisiana 
70346,  has  applied  to  Customs  for 
approval  to  gauge  imported  petroleum 
and  petroleum  products.  It  has  been 
determined  that  Coastal  Gulf  & 
International  meets  all  of  the 
requirements  to  be  a  Customs  approved 
public  gauger. 

Accordingly,  the  application  of 
Coastal  Gulf  &  International,  Inc.,  to 
gauge  imported  petroleum  and 
petroleum  products  in  all  Customs 
Districts  is  approved. 
EFFECTIVE  DATE:  June  4, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Roger  J.  Grain,  Technical  Services 
Division,  U.S.  Customs  Service,  1301 
Constitution  Avenue  NW.,  Washington 
DC  20229  (202-566-2446). 

Dated:  June  5. 1966. 
Roger ).  Grain. 

Chief.  Technical  Section.  Technical  Services 
Division. 
(FR  Doc.  86-3282  Filed  6-11-86;  8:45  am) 

MIXING  COOE  M2(M»-I« 


VETERANS  ADMINISTRATION 

Veterans  Administration  Wage 
Committee;  Availability  of  Annual 
Report 

Under  section  10(d)  of  Pub.  L.  92-463 
(Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Annual 
Report  of  the  Veterans  Administration 
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Wage  Committee  for  calendar  year  1985 
has  been  issued. 

The  report  summarizes  activities  of 
the  Committee  on  matters  related  to 
wage  surveys  and  pay  schedules  for 
Federal  prevailing  rate  employees.  It  is 
available  for  public  inspection  at  two 
locations: 

Library  of  Congress,  Serial  and 
Government  Publications,  Reading 
Room.  LM  133,  Madison  Building, 
Washington,  DC  20540 
Veterans  Administration,  Office  of  the 
Committee  Secretary,  VA  Wage 
Committee,  Room  1108,  810  Vermont 
Avenue.  NW.,  Washington,  DC  20420 

Dated:  June  5. 1986. 

By  direction  of  the  Administrator 
Rosa  Maria  Fontanel, 
Committee  Management  Officer 
[FR  Doc.  86-13297  Filed  6-11-86;  8:45  am) 

BHJJNG  CODE  UJO-OI-M 


Veterans  Administration  Wage 
Committee;  Meetings 

The  Veterans  Administration,  in 
accordance  with  Pub.  L.  92-463,  gives 


notice  that  meetings  of  the  Veterans 
Administrtaion  Wage  Committee  will  be 
held  on: 

Thursday,  July  3. 1986.  at  2:30  p.m. 
Thursday,  July  17, 1986,  at  2:30  p.m. 
Thursday,  July  31, 1986,  at  2:30  p.m. 
Thursday,  August  14, 1986,  at  2:30  p.m. 
Thursday,  August  28, 1986,  at  2:30  p.m. 
Thursday,  Sept.  11, 1986,  at  2:30  p.m. 
Thursday,  Sept.  25, 1986,  at  2:30  p.m. 

The  meetings  will  be  held  in  Room 
304,  Veterans  Administration  Central 
Office,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Chief  Medical  Director  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specification, 
wage  survey  data,  local  committee 
reports  and  recommendations, 
statistical  analyses,  and  proposed  wage 
schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 


internal  personnel  rules  and  practices  of 
the  Veterans  Administration  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Pub.  L.  92-463,  as  amended  by  Pub.  L 
94-409,  and  as  cited  in  5  U.S.C.  552b(c) 
(2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairman  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairman,  Veterans  Administration 
Wage  Committee,  Room  1175,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420. 
Dated:  June  5. 1986. 
By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
[FR  Doc.  86-13298  Filed  6-11-86:  a-45  amJ 

MLUNQ  COOE  S3a0-01-M 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  Thursday, 
June  12, 1986. 

location:  Room  456,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Md. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

FY'  88  Planning  Issues /Priority  Projects/ 
Budget  Format 

The  staff  will  brief  the  Commission  on 
fiscal  year  1988  planning  issues,  fiscal  year 
1988  priority  pro}ects  and  budget  format. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION  CALU 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  301^92-6800. 
June  la  1986. 

[FR  Doc.  86-13412  Filed  1-10-66;  3:28  pmj 
BIUJNQ  COOC  U66-«1-M 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  June  17, 1986, 
10:00  a.m. 

PLACE:  999  E  Street.  NW..  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.&C  437g 
Audits  conducted  pursuant  to  2  U.S.C.  437g, 

438(b).  and  Title  26.  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 


DATE  AND  TIME:  Thursday.  June  19, 1986, 
lOKX)  a.m. 

place:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

status:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  of  future  meetings 
Correction  and  approval  of  minutes 
Draft  AO  1986-16 

Donald  H.  Heckard  on  behalf  of  Ridlen  for 
Congress  Committee 
Draft  AO  1986-18 

Representative  Tom  Bevill 
Proposed  Regulations  on  Standards  of 

Conduct  11  CFR  Part  7 
Routine  Administrative  Matters 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 

202-376-3155. 

Marjorie  W.  Emmons. 

Secretary  of  the  Commission. 

|FR  Doc.  86-13414  Filed  6-10-86;  3:26  pm] 

BILLING  COOe  (716-01-11 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

DATE  AND  TIME:  11:00  a.m.,  Tuesday, 
June  17, 1986. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Builidng,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  INFORMATION:  Mr. 

Joseph  R.  Coyne,  Assistant  to  the  Board; 
(202)  452-3204.  You  may  call  (202)  452- 
3207,  beginning  at  approximately  5  p.m. 
two  business  days  before  this  meeting, 
for  a  recorded  announcement  of  bank 
and  bank  holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  10. 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  86-13399  Filed  6-10-66;  2:56  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  710 
(OPTS-«2015A:  FIW.-2973-31 

Partial  Updating  of  TSCA  Inventory 
Data  Base;  Production  and  Site 
Reports 

agency:  Environmental  Protection 

Agency  (EPA). 

Acnow:  Final  rule. " 

summary:  This  rule,  promulgated  under 
the  authority  of  section  8(a)  of  the  Toxic 
Substances  Control  Act  (TSCA). 
requires  manufacturers  and  importers  of 
certain  chemical  substances  included  on 
the  TSCA  Chemical  Substances 
Inventory  to  report  current  data  on  the 
production  volume,  plant  site,  and  site- 
limited  status  of  the  substances.  After 
the  initial  reporting,  recurring  reporting 
will  be  required  every  4  years  for  as 
long  as  this  rule  is  in  effect. 
Promulgation  of  this  rule  does  not  affect 
the  status  of  a  chemical  substance  listed 
on  the  Inventory. 

DATES:  This  rule  shall  be  promulgated 
for  purposes  of  judicial  review  under 
section  19  of  TSiCA  at  1  p.m.  eastern 
daylight  time  on  June  26. 1986.  This  rule 
is  effective  on  August  25, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  E-543,  401  M  St.. 
SW..  Washington.  DC  20460.  Toll  free: 
(800-424-9065).  In  Washington.  DC: 
(554-1404),  Outside  the  U.S.A.: 
(Opera  tor-202-554-1 404). 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  rule  is  promulgated  under  section 
8(a)  of  TSCA,  which  provides  the 
Administrator  of  EPA  the  authority  to 
require,  by  rule,  manufacturers, 
importers,  and  processors  of  chemical 
substances  to  submit  such  information 
as  the  Administrator  may  reasonably 
require.  Failure  to  comply  fully  with  any 
provision  of  this  rule  is  a  violation  of 
section  15  of  TSCA  and  will  subject  the 
violator  to  the  penalties  of  TSCA 
sections  16  and  17. 

JL  Sununaiy  of  tiie  Rule 

This  rule  requires  manufacturers  and 
importers  to  report  current  data  on  the 
production  volume,  plant  site,  and  site- 
limited  status  (i.e.,  whether  a  chemical 
substance  is  manufactured  and 
processed  only  within  a  plant  site  and  is 
not  distributed  for  commercial  purposes 
as  a  substance  or  as  part  of  a  mixture  or 


article  outside  the  plant  site)  for  certain 
chemical  substances  included  on  the 
TSCA  Chemical  Substances  Inventory. 
For  the  purposes  of  this  rule  and 
preamble,  the  term  "manufacturer" 
includes  importer,  unless  otherwise 
specified.  A  person  is  considered  to  be  a 
manufacturer  subject  to  this  rule  if  that 
person  has  manufactured  or  imported  a 
reportable  substance  in  the  United 
States  at  any  time  during  that  person's 
most  recent  complete  corporate  fiscal 
year  preceding  the  effective  date  of  a 
relevant  reporting  period  specified  in 
this  rule. 

This  rule  requires  both  initial  and 
recurring  reporting.  During  the  initial 
reporting  period,  every  manufacturer  of 
a  chemical  substance  covered  by  this 
rule  who  produces  over  10,000  pounds 
(4.540  kilograms)  of  a  reportable 
substance  at  a  plant  site  will  be  required 
to  report  separately  on  every  such 
substance.  Low-volume  substances,  i.e., 
substances  with  an  annual  site-specific 
production  volume  (or  total  amount 
imported)  of  less  than  10,000  pounds,  are 
excluded  from  this  rule.  After  the  initial 
reporting  period,  the  same  type  of 
reporting  will  be  required  every  4  years 
for  as  long  as  this  nile  is  in  effect 

The  substances  covered  by  this  rule 
include  those  that  were  initially 
reported  for  the  Inventory,  as  well  as 
substances  added  to  the  Inventory 
following  TSCA  section  5(a) 
premanufacture  notification  (PMN) 
review  and  the  Agency's  receipt  of  a 
notice  of  commencement  of  manufacture 
or  import.  Four  categories  of  substances, 
thouf^  on  the  Inventory,  are  generally 
excluded  from  this  rule.  These  excluded 
substances  are  those  that  are  identified 
as  polymers,  inorganic  substances, 
microorganisms,  and  naturally  occurring 
chemical  substances  as  described  imder 
S  710.4(b)  of  the  Inventory  Reporting 
Regulations.  However,  no  substance, 
except  one  which  is  naturally  occurring, 
is  excluded  from  this  rule  if  that 
substance  is  the  subject  of  an  order 
issued  pursuant  to  TSCA  section  5(e)  or 
5(f).  or  is  the  subject  of  a  rule  proposed 
or  promulgated  under  TSCA  section  4. 
5(a)(2).  5(b)(4),  or  6,  or  is  the  subject  of 
relief  granted  under  a  civil  action  under 
section  5  or  7  of  TSCA. 
'^  in  addition  to  the  proposed  exclusions 
of  substances,  two  categories  of  persons 
are  exempt  from  certain  reporting  and 
recordkeeping  requirements:  Small 
manufacturers  and  persons 
manufacturing  substances  in  limited 
circumstances.  The  small  manufacturer 
exemption,  however,  does  not  appty  if 
the  substance  to  be  reported  by  the 
small  manufacturer  is  the  subject  «f  an 
order  issued  pursuant  to  TSCA  section 
5(e).  or  is  the  subject  of  a  nile 


promulgated  under  TSCA  section  4. 
5(b)(4),  or  6,  or  is  the  subject  of  relief 
granted  under  a  civil  action  under 
section  5  or  7  of  TSCA. 

The  information  reported  under  this 
rule  includes  chemical  identity,  plant 
site,  annual  production  volume,  and  site- 
limited  status  of  a  reportable  substance. 
For  each  submission,  EPA  also  requires 
the  name,  address,  and  telephone 
number  of  a  person  who  can  answer 
technical  questions  related  to  the 
submission.  Persons  subject  to  this  rule 
are  required  to  maintain  records  that 
support  the  information  in  their 
submissions.  Such  records  are  to  be  kept 
for  4  years  beginning  with  the  effective 
date  of  each  reporting  period. 

m.  Background 

In  the  Federal  Register  of  March  12, 
1985  (50  FR  9944),  EPA  published  a 
proposed  rule  for  reporting  of  current 
data  on  the  production  volume,  plant 
site,  and  site-limited  status  of  certain 
chemical  substances  included  on  the 
TSCA  Chemical  Substances  Inventory. 
EPA  indicated  in  the  proposal  that  it 
needs  this  information  to  update  a 
critical  portion  of  the  TSCA  Inventory 
data  base  which  is  used  to  support  a      ^ 
number  of  TSCA  activities.  A  60-day 
public  comment  period  followed  the 
publication  of  the  proposed  rule. 

This  notice  discusses  the  major 
comments,  modifies  certain  provisions 
of  the  proposed  rule,  and  promulgates 
the  final  rule  under  the  authority  of 
section  8(a)  of  TSCA.  This  rule  is 
promulgated  as  an  amendment  to  40 
CFR  Part  710  which  currently  contains 
the  Inventory  Reporting  Regulations  of 
1977.  This  amendment  formally 
designates  existing  S  9  710.1  through 
710.8  as  Subpart  A  and  adds  new 
Subpart  B. 

rv.  Piovisioos  of  the  Final  Rule 

A.  Substances  Covered  by  the  Rule 

Reportable  substances  under  this  rule 
are  those  that  are  listed  in  the  Agency's 
Master  Inventory  File  as  of  the  time  of 
reporting  and  that  are  not  specifically 
excluded  from  this  rule.  Substances 
which  were  originally  excluded  from  the 
initial  Inventory  under  40  CFR  710.2  are 
therefore  not  reportable  under  this  rule. 

As  an  aid  to  submitters  under  this 
rule.  EPA  is  publishing  a  1985  edition  of 
the  TSCA  Chemical  Substances 
Inventory  which  supersedes  the  Initial 
Inventory  published  in  1979  and  the 
supplements  to  the  Initial  Inventory. 
This  reissued  Inventory  covers  over 
63.000  substances,  including  6.000 
substances  which  have  been  added 
since  the  last  publication  in  1982.  Since 
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the  printed  inventory  can  never  be  as 
coniplele  as  the  Agency's  Master 
Inventory  File  (whicfa  also  conteins 
specific  identities  for  confidential 
substances),  the  Master  inventory  File 
is,  therefore,  the  only  sooroe  which  can 
conclusively  determine  whether  a 
substance  in  question  is  on  the 
Inventory.  Manufacturers  who  may  be 
subject  to  the  requirements  of  this  rule 
are  urged  to  first  use  the  printed 
Inventory  for  reporting  purposes, 
especial^  iot  substanoes  with 
nonconfidential  identities,  before 
requesting  EPA  to  perform  a  search  of 
the  Master  Inventory  File.  Procedures 
for  requesting  a  search  of  the  Master 
Inventory  File  are  diScu&sed  in  the 
instruction  booklet  entitled  "Instructions 
for  Reporting  for  the  Partial  Updating  of 
the  TSCA  Chemical  Inventory  Data 
Base."  A  copy  of  this  instruction  booklet 
can  be  obtained  by  contacting  the 
Agency  at  the  address  listed  in  S  7ia39 
of  this  rule. 

Since  EPA  continually  adds  to  the 
Master  Inventory  File  substances  that 
have  undergone  PMN  review  and  that 
are  subsequently  reported  as 
manufactured  or  imported,  the  Agency 
may  publish  supplements  to  the 
Inventory  from  time  to  time  covering 
additions  to  the  Master  Inventory  File 
since  a  previous  publicatioB.  Substances 
added  to  the  Master  Inventory  File  after 
the  start  of  a  reporting  period  become 
reportable  in  the  next  reporting  period, 
unless  otherwise  excluded  from  this 
rule. 

B.  Substances  Excluded  From  the  Rule 

Four  categories  of  substances,  though 
included  on  the  Inventory,  are  generally 
excluded  from  the  reporting  and 
recordkeeping  requirements  of  this  rule. 
These  categories  are  polymers, 
inorganics,  microorganisms,  and 
naturally  occurring  chemical  substances. 
However,  if  a  polymer,  an  inorganic 
substance,  or  a  microorganism  is  the 
subject  of  an  order  issued  pursuant  to 
TSCA  section  5(e)  or  5(f).  or  is  the 
subject  of  a  rule  proposed  or 
promulgated  under  TSCA  section  4, 
5(a)(2),  5(b)(4),  or  6.  or  is  the  subject  of 
relief  granted  under  a  civil  action  under 
TSCA  section  5  or  7.  that  8ut>stance  is 
not  excluded  from  the  rule. 

To  assist  manufacturers  subject  to  this 
rule  to  quickly  identify  an  excluded 
substance,  EPA  has  labeled  with  a 
special  "XU"  flag  in  the  1985  edition  of 
the  printed  Inventory  most  of  the 
substances  that  are  excluded  from  this 
rule.  Where  a  flag  is  found, 
manufacturers  may  rely  on  it  as  a  signal 
tiiat  labelled  substance  is  not  subject  to 
reporting.  Where  no  flag  is  found  and  a 
substance  may  appear  to  fall  within  an 


excluded  category,  manufactwers 
should  consult  EPA.  This  is  a 
consequence  of  technical  difficulties 
with  the  application  of  flags  by 
computer: 

The  four  excluded  categories  are 
discribed  below: 

1.  Polymers.  For  the  purposes  of  this 
rule,  a  polymer  is  identified  by  the 
presence  of  any  one  (or  more)  of  the 
word  fragments  "'polym'",  "*alkyd",  or 
"*oxylated"  in  the  Chemical  Abstracts 
Service  (CAS)  Index  or  Preferred 
Nomenclature  of  a  particular  substance, 
where  the  asterisk  (*)  indicates  that  any 
set  of  characters  may  precede,  or  follow, 
the  character  string  defined.  The  CAS 
Index  or  Preferred  Nomenclature  can  be 
easily  obtained  from  the  printed 
Inventory's  "Chemical  Substances 
Identities"  section. 

Polymers  which  are  UVCB  (i.e., 
chemical  substances  of  unknown  or 
variable  composition,  complex  reaction 
products,  and  biological  materials) 
substances,  which  do  not  contain  one  of 
the  aforementioned  character  strings, 
can  be  identified  in  the  hierarchy  of 
subset  headings  in  the  printed 
Inventory's  UVCB  Index  section.  These 
UVCB  subset  headings  are  as  follows: 
siloxanes  and  silicones,  silsesquioxanes, 
proteins  (albumin,  casein,  gelatin, 
gluten,  hemoglobin),  enzymes, 
polysaccharides  (starch,  celluloser 
gums),  rubber,  or  lignin.  In  general,  all 
individual  substances  listed  under  any 
of  the  above  UVCB  subset  headings  are 
considered  polymers  end  are  therefore 
excluded  from  this  rule.  However, 
polymers  which  have  be«i  hydrolyzed, 
depolymerized,  or  chemically  modified 
to  the  extent  that  the  final  products  are 
no  longer  polymeric  (e.g.,  a  protein 
which  is  completely  hydrolyzed  into 
amino  acids)  are  reportable. 

EPA  has  labeled  with  an  "XU"  flag  in 
the  1985  edition  of  the  Inventory  all  of 
those  polymers  which  contain  one  of  the 
aforementioned  character  strings.  UVCB 
biopolymers,  except  for  those  that 
contain  a  character  string  or  polymer 
code,  are  generally  not  flagged. 
Therefore,  users  of  the  printed  Inventory 
should  be  aware  that  substances  other 
than  those  labeled  with  the  "XU"  flag 
may  also  be  excluded  from  this  rule. 
EPA  believes  that  the  coverage  for 
polymers  for  the  purposes  of  this  rule  is 
sufficiently  broad  to  include  virtually  afl 
those  substances  that  are  generally 
considered  as  polymers. 

2.  Inorganics.  For  the  purposes  of  this 
rule,  inorganic  substances  are  those  that 
do  not  contain  a  carbon  atom,  or  contain 
carbon  only  in  the  form  of  carbonate  (= 
CQj).  cyano  {-CN),  isocyano  (-NC1, 
cyanato  (-OCN),  or  isocyanato  [-NCO] 


groups,  or  the  chalcogen  analogues  of 
these  groups. 

In  the  19B5  edition  of  the  Inventory. 
"XU"  flags  are  applied  to  all  inorganic 
substances  that  have  molecular 
formulas  which  do  not  contain  the 
element  carbon.  UVCB  inorganics  with 
no  molecular  formulas  or  inorganics 
containing  carbon  are  not  flagged  on  the 
Inventory,  although  they  are  considered 
inorganics  and  not  reportable  under  this 
rule. 

3.  Microorganisms.  For  the  purposes 
of  this  rule,  this  category  includes 
bacteria,  eimeria.  fungi,  and  yeasts 
which  are  easily  identifiable  in  the 
hierarchy  of  UVCB  subset  headings  and 
are  also  identified  on  the  Inventory  by 
their  corresponding  CAS  Preferred 
Names  which  are  usually  standard 
names  for  the  species.  Products  of 
microorganisms  are,  however, 
reportable  xmless  othervdse  excluded.  In 
the  1985  edition  of  the  Inventory,  "XU" 
label  flags  are  applied  to  all  substances 
listed  under  one  of  these  three  UVCB 
subset  headings. 

4.  Naturally  occurring  chemical 
substances.  Chemical  substances,  as 
described  in  S  710.4(b)  of  the  Inventory 
Reporting  Regulations  (40  CFR  Part  710) 
of  1977,  are  considered  "naturally 
occurring"  and  are  not  reportable  under 
this  rule.  However,  persons  who 
produce  a  substance  in  a  manner  other 
than  as  described  in  S  7ia4(b)  are 
required  to  report  unless  otherwise 
excluded. 

This  exclusion  covers  chemical 
substances  which  are  naturally 
occurring  and  which  are  unprocessed  or 
processed  only  by  manual,  mechnical.  or 
gravitational  means,  by  dissolution  in 
water,  by  flotation,  or  by  heating  solely 
to  remove  water  or  which  are  extracted 
from  air  by  any  means.  Examples  of 
such  substances  include  raw  agricultural 
commodities,  water,  air,  natural  gas, 
crude  oiL  minerals,  ores,  and  rocks. 

Since  whether  a  substance  is 
considered  as  "naturally  occurring" 
depends  on  the  manner  in  which  it  is 
produced,  it  is  impossible  to  label  such 
substances  with  the  "XU"  flags  because 
"naturally  occurring"  substances  are  not 
included  on  the  Inventory. 

C.  Persons  Subject  to  the  Rule 

Except  for  those  persons  described  in 
unit  rV.D  below,  a  person  is  a 
manufacturer  subject  to  this  rule  if  that 
person  has  manufactured  or  imported 
for  commercial  purposes  10,000  pounds 
or  more  of  a  reportable  substance  at  a 
particular  site  at  any  time  during  that 
person's  most  recent  complete  corporate 
fiscal  year  immediately  preceding  the 
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effective  date  of  the  rule  or  the  start  of 
any  recurring  reporting  period. 

D.  Persons  Exempt  from  the  Rule 

Two  categories  of  persons  are  exempt 
from  the  reporting  and  recordkeeping 
requirements  of  this  rule,  provided  that 
they  qualify  for  one  of  the  exemptions 
during  a  reporting  period.  Since  a  person 
who  qualifies  for  an  exemption  during 
one  reporting  period  may  no  longer 
qualify  during  the  next  reporting  period, 
each  person  who  may  be  subject  to  this 
rule  must  determine  the  person's 
exemption  status  during  each 
succeeding  reporting  period. 

1.  Small  manufacturers.  Persons 
qualify  as  small  manufacturers  under 
this  rule  if.  at  the  time  of  reporting,  they 
meet  one  of  the  two  standards  specified 
in  the  TSCA  section  8(a)  Small 
Manufacturer  Exemption  Rule  (40  CFR 
704.5(d))  which  was  published  in  the 
Federal  Register  of  November  16, 1984 
(49  FR  45425).  However,  no  person  is 
considered  a  small  manufacturer  for  the 
purposes  of  reporting  a  chemical 
substance  that  is  the  subject  of  an  order 
issued  pursuant  to  TSCA  section  5(e),  or 
is  the  subject  of  a  rule  proposed  or 
promulgated  under  TSCA  section  4.  or 
5(bK4).  or  6.  or  is  the  subject  of  relief 
granted  under  a  civil  action  under  TSCA 
section  5  or  7.  Such  persons  must 
comply  with  the  reporting  and 
recordkeeping  requirements  under  this 
rule  for  that  particular  substance. 

2.  Persons  manufacturing  substances 
in  limited  circumstances.  Persons  who 
manufacture  reportable  substances 
either  in  limited  ways  or  through 
coincidental  manufacture  are  exempt 
from  the  requirements  of  this  rule  for 
those  substances.  Therefore,  persons 
who  manufacture  or  import  substances 
solely  in  small  quantities  for  research 
and  development  or  persons  who  import 
substances  as  part  of  articles,  are 
exempt  from  this  rule  for  those 
activities.  Furthermore,  persons  who 
manufacture  substances  as  impurities, 
byproducts,  or  in  a  manner  incidental  to 
another  operation  or  upon  end  use  of 
another  substance  or  mixture,  as 
described  under  S  720.30  (g)  and  (h)  of 
the  Premanufacture  Notification  Rule  of 
1983.  are  also  exempt  from  the 
requirements  of  this  rule  for  those 
substances. 

E.  Low-  Volume  Thre^old 

For  the  purposes  of  this  rule,  a  low- 
volume  reporting  threshold  is 
established  to  exempt  from  reporting 
those  substances  that  are  produced  at 
low  volumes.  If  a  person's  site-specific 
annual  production  volume  for  a 
reportable  substance  is  below  10,000 
pounds  during  the  person's  most  recent 


complete  corporate  fiscal  year  before  a 
reporting  period,  no  reporting  will  be 
required  for  that  substance  for  that 
period.  In  the  case  of  importers,  the 
measurable  volume  is  the  total  amount 
of  a  substance  imported  during  that  year 
by  each  site  which  contains  an 
operating  unit  responsible  for  the 
import,  llius  a  company  which  allows 
each  plant  to  conduct  its  own  import 
operations  would  make  the 
determination  for  each  such  plant;  a 
company  which  handles  imports  through 
its  corporate  headquarters  would  make 
the  determination  for  all  imports 
handled  through  the  headquarters  on  an 
aggregate  basis.  Similarly,  reports  would 
be  made  by  the  site  which  actually 
conducts  the  import  operation— either 
the  specific  plant  or  the  corporate 
headquarters.  If  a  substance's  site- 
specific  annual  production  volume  or 
total  amount  annually  imported 
increases  to  10,000  pounds  or  more 
during  the  fiscal  year  preceding  a 
subsequent  reporting  period,  the  person 
would  be  required  to  comply  with  the 
reporting  requirements  of  this  rule  for 
that  substance  at  that  site. 

F.  When  to  Report 

Current  data,  as  described  under  unit 
IV.G  below,  must  be  submitted  for  each 
reportable  substance  at  each  plant  site 
once  every  4  years.  For  each  round  of 
reporting,  submitters  will  have  120 
calendar  days  to  submit  a  report. 
Therefore,  the  first  reporting  period  will 
commence  on  the  effective  date  of  this 
rule  and  will  end  120  days  after  the 
effective  date.  Recurring  reporting  will 
take  place  on  the  fourth  anniversary  of 
the  effective  date  and  every  4  years 
thereafter.  EPA  plans  to  publish  in  the 
Federal  Register  a  brief  reminder 
announcement  2  months  prior  to  the 
beginning  date  of  each  recurring 
reporting  period. 

C.  What  to  Report 

Persons  who  are  subject  to  this  rule 
are  required  to  report  by  completing 
original  numbered  copies  of  the 
reporting  form  designated  in  §  710.39  of 
the  rule,  or  by  submitting  the 
information  in  a  computer  tape.  No  other 
types  of  submissions  will  be  acceptable. 
Detailed  instructions  for  filling  out  the 
reporting  form  as  well  as  specifications 
for  submitting  computer  tape  are 
discussed  in  the  reporting  instruction 
booklet.  Persons  who  report  via 
computer  tape  must  follow  the 
specifications  discussed  in  the 
instruction  booklet.  Otherwise,  the  tape 
cannot  be  processed,  will  be  rejected, 
and  must  be  resubmitted. 

To  further  simplify  reporting 
procedures.  EPA  has  combined  the  two 


previously  proposed  reporting  forms  into 
one  form.  Submitters,  however,  must  not 
•mix  on  one  form  information  for 
substances  with  confidential  chemical 
identities  and  information  for  those  with 
nonconfidential  chemical  identities. 
Parts  I.  U,  and  III  of  the  reporting  form 
include  the  certification  to  be  signed  by 
the  submitter  and  other  basic  submitter 
information.  The  extent  to  which  Part  IV  - 
of  the  form  is  completed  will  depend  on 
the  number  of  chemical  substances 
reported  on  that  form.  Copies  of  the 
reporting  forms  can  b>e  obtained  by 
contacting  EPA  at  the  address  listed  in 
%  710.39  of  this  rule. 

The  information  requirements  for  this 
rule  are  discussed  below. 

1.  Chemical  identity.  For  each 
chemical  substance  covered  by  this  rule, 
a  submitter  is  required  to  provide 
certain  specific  information  which  will 
enable  the  Agency  to  identify  quickly 
and  uniquely  that  substance.  Where 
known,  such  information  must  include 
the  CAS  Registry  Number  and  a 
chemical  name  that  is  not  a  trade  name. 
For  most  of  the  nonconfidential 
substances,  the  corresponding  CAS 
Registry  Number  can  be  easily  obtained 
from  the  1985  edition  of  the  Inventory.  If 
the  identity  of  the  substance  is  claimed 
as  confidential  and  no  CAS  Registry 
Number  has  been  assigned  to  that 
substance,  a  submitter  should  provide  a 
chemical  name  and  an  EPA-designated 
Accession  Number  for  that  substance. 
Each  substance  with  a  confidential 
identity  has  been  assigned  an  Accession 
Kjumber.  Accession  Numbers  for 
confidential  substances  are  listed  in  the 
generic  names  section  of  the  printed 
Inventory.  If  a  person  does  not  know 
whether  a  substance  is  covered  by  one 
of  the  generic  names,  the  person  should 
contact  EPA  by  following  the 
procedures  described  in  the 
aforementioned  instruction  booklet  to 
determine  whether  the  substance  in      • 
question  is  reportable. 

Other  identifying  numbers,  i.e..  PMN 
Case  Number,  original  Inventory 
Reporting  Form  Number.  Bona  Fide 
Document  Control  Number,  or  Test 
Market  Exemption  Application  Case 
Number,  should  be  used  only  if  a 
submitter  cannot  identify  a  particular 
substance  by  either  its  corresponding 
CAS  Registry  Number  or  EPA  Accession 
Number. 

2.  Plant  site.  Manufacturers  are 
required  to  report  by  specific  plant  site 
name  and  street  address.  Corporate 
headquarters,  business,  or  I\)st  Office 
Box  addresses  are  not  acceptable  for 
reporting.  However,  if  a  corporation  has 
a  number  of  plant  sites  and  wishes  to 
have  the  corporate  headquarters 


coordinate  the  subnrission  of  reports,  it 
may  do  so  as  long  as  information  for 
different  plant  sites  is  reported  on 
separate  reporting  forms. 

With  regard  to  importers,  the 
definition  under  §  710.2(1)  of  the 
Inventory  Reporting  Regulations  applies. 
Therefore,  an  importer  means  "*  *  * 
any  person  who  imports  a  chemical 
substance,  including  a  chemical 
substance  as  part  of  a  mixture  or  article, 
into  the  customs  territory  of  the  United 
States."  and  includes  "*  *  *  the  person 
primarily  liable  for  the  payment  of  any 
duties  on  the  merchandise  *  *  *".  For  the 
purposes  of  this  rule,  as  discussed  in 
Unit  IV .E.  above,  certain  importers  must 
report  by  the  United  States 
headquarters  or  similar  central  office. 
However,  if  a  plant  site  imports  a 
substance  directly  from  a  foreign 
supplier  and  is  "primarily  liable  for  the 
payment  of  any  duties"  on  that 
substance,  the  plant  is  then  the  importer 
of  that  substance.  In  that  case,  the 
imported  substance  must  be  reported 
directly  by  that  plant  site.  This  approach 
allows  companies  to  report  consistent 
with  the  conduct  of  their  importing. 
Each  submitter  is  also  required  to 
provide  a  Dun  &  Bradstreet  Number  for 
each  site  reported  under  this  rule. 

3.  Manufacturer/importer  Every 
submitter  is  required  to  indicate  whether 
that  person  is  a  manufacturer  and/or  an 
importer  for  each  of  the  substances 
reported  for  each  site. 

4.  Site-limited  status.  Manufacturers 
are  required  to  indicate  whether  a 
chemical  substance  manufactured  at  a 
plant  site  is  distributed  for  commercial 
purposes  outside  that  site,  as  a 
substance  or  as  part  of  a  mixture  or  an 
article.  Imported  substances  cannot  be 
site-limited. 

5.  Production  volume.  Respondents  to 
this  rule  must  report  the  plant  site 
production  volume  (or  total  quantity 
imported)  of  each  substance  for  which 
reporting  is  required.  Quantities  must  be 
reported  in  pounds.  Reporting  must  be 
accurate  to  ihe  extent  that  the 
information  is  known  to  or  reasonably 
ascertainable  by  the  submitter,  or  to  two 
significant  figures.  Production  volume 
information  reported  within  ±10 
percent  of  the  actual  value  will  be 
acceptable  for  purposes  of  this  rule. 
Manufacturers  are  required  to  report  the 
annual  production  volume  of  each 

•  reportable  substance  at  each  plant  site 
at  which  it  is  produced.  Importers  may 
report  volume  by  plant  site  or  as  the 
total  quantity  imported  by  the  company. 

6.  Technical  contact  For  each  report 
submitted  under  this  rule,  a  submitter  is 
required  to  identify  the  name,  address, 
and  telephone  number  of  an  individual 


who  can  answer  questions  concerning 
the  information  on  the  reporting  form. 

H.  Confidentiality 

1.  Asserting  claims.  While  information 
submitted  under  this  rule  can  generally 
be  claimed  as  confidential,  EPA  strongly 
encourages  respondents  to  this  rule  to 
carefully  consider  the  necessity  of 
asserting  such  claims.  As  provided  by 
section  14  of  TSCA,  claims  of 
confidentiality  can  be  asserted  only  if 
release  of  the  information  would  reveal 
company  trade  secrets  or  other 
confidential  commercial  or  financial 
information.  Furthermore,  claims  of 
confidentiality  must  be  asserted  at  the 
time  information  is  submitted  to  EPA  in 
the  manner  specified  in  the  rule  and 
reporting  instructions.  EPA's  procedures 
for  processing  and  reviewing 
confidentiality  claims  are  set  forth  at  40 
CFR  Part  2.  Subpart  B. 

To  claim  information  as  confidential, 
a  submitter  is  required  to  check  the 
appropriate  box  and  sign  the 
certification  statement  on  the  reporting 
form.  If  a  submitter  fails  to  do  so.  EPA 
may  release  the  information  to  the 
public  without  further  notice  to  the 
submitter.  By  signing  the  certification 
statement  the  submitter  certifies  that  its 
claims  of  confidentiality  are  made  in 
good  faith  and  that  the  statements  on 
the  back  of  the  reporting  form  are  true 
for  each  claim.  Procedures  for  claiming 
as  confidential  information  submitted  by 
computer  tape  are  contained  in  the 
instruction  booklet. 

2.  Chemical  identity.  If  a  submitter 
wishes  to  claim  the  specific  identity  of  a 
reportable  substance  as  confidential 
business  information,  the  submitter  must 
report  on  the  form  (not  by  computer 
tape)  and  must  check  the  "confidential" 
box  for  chemical  identity  under  Column 
IV  d  of  the  reporting  form  and  provide 
the  required  substantiation  by 
answering  the  questions  in  S  710.38(c)(2) 
of  this  rule.  A  submitter,  however,  may 
not  assert  a  claim  of  confidentiality  for 
the  identity  of  a  substance  if  such 
identity  is  not  already  held  confidential 
on  the  Inventory  as  of  the  time  of  the 
.  report.  For  each  of  the  recurring 
reporting  periods  under  this  rule,  a 
submitter  is  required  to  resubstantiate 
each  claim  of  confidentiality  even  if  the 
circumstances  with  regard  to  that  claim 
have  not  changed  since  the  last  report. 
If  a  manufacturer  reports  Information 
under  this  rule  for  a  chemical  substance 
whose  identity  is  held  confidential  on 
the  Inventory  and  the  manufacturer  does 
not  claim  the  chemical  identity 
confidential.  EPA  will  consider  the 
identity  of  that  substance  no  longer 
confidential  for  the  purposes  of  the 
Inventory  and  may  therefore  disclose 


the  identity  of  that  substance.  EPA 
strongly  encourages  industry  to 
reconsider  the  necessity  of  retaining 
those  claims.  If  a  submitter  decides  not 
to  assert  again  a  claim  of  confidentiality 
for  the  identity  of  a  substance  which  is 
on  the  Inventory,  that  submitter  will 
simply  submit  the  required  data  under 
this  rule  for  that  substance,  and  will 
check  the  "nonconfidential"  box  for 
chemical  identity  on  the  reporting  form. 
Submitters  are  required  to  segregate 
information  on  substances  with 
confidential  identities  from  the 
information  on  those  with 
nonconfidential  identities  by  using 
separate  forms  for  each. 

/.  Recordkeeping  Requirements 

Persons  subject  to  this  rule  are 
required  to  maintain  records  for  a  period 
of  4  years  beginning  with  the  effective 
date  of  a  reporting  period.  As  long  as  the 
records  are  maintained  in  a  manner 
consistent  with  normal  business 
practice,  each  submitter  may  determine 
the  exact  format  in  which  the  records 
are  to  be  kept.  The  records  that  are 
required  include  those  that  show  the 
production  volume,  plant  site,  and  site- 
limited  status  of  each  of  the  substances 
reported.  If  a  substance  is  not  reported 
because  its  site-specific  annual 
production  is  less  than  10.000  pounds, 
only  the  site-specific  production  records 
for  that  substance  need  to  be  kept. 
Persons  who  qualify  as  exempt  small 
manufacturers  are  not  required  to  keep 
records. 

V.  Discussion  of  Major  Comments 

EPA  received  comments  from  37 
organizations.  Although  many  of  the 
comments  were  received  after  the 
closing  date  of  the  comment  period,  the 
Agency  fully  considered  all  of  them  in 
promulgating  the  final  rule.  While 
almost  all  of  the  commenters  agreed  that 
EPA  needs  current  data  to  update  the 
Inventory  data  base,  many  presented 
suggestions  regarding  specific 
provisions  of  the  proposed  rule.  Some 
commenters  requested  that  EPA  grant 
more  chemical  exclusions  under  this 
rule.  One  commenter.  however,  argued 
that  the  proposed  chemical  exclusions 
are  not  justified  and  urged  the  Agency  to 
broaden  the  scope  of  the  update  by 
including  all  Inventory  substances  under 
the  rule. 

This  unit  discusses  the  major 
comments  that  have  the  greatest  impact 
on  the  rule,  and  gives  EPA's  response 
for  each  of  these  comments.  EPA  has 
also  classified  into  generic  categories  all 
comments  received  and  summarized  the 
Agency's  response  to  these  comments. 
This  summary,  together  with  copies  of 
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the  public  oomnientB,  iv-induded  in  the 
public  record  fbrthi*  rulemaking  [docket 
number  OPTS-  8Z015A-).  Therefore, 
EPA'9  response tQooininentB  that  are 
not  specifically  discusesdin  this  unit 
can  tie  foundin  theralemaking  record. 

A.  Reporting  Actual  Production  Volume 

Comments.  Eighteen  commenfere 
objected  to  the  proposed  requirement 
that  production  volume  information  be 
reported  in  pounds,  rather  than  in 
ranges  as  used  in  reporting  for  the  1977 
inventory^  These  commenters  urged  EPA 
to  reconsider  its  position  toward  precise 
production  data  for  the  following 
reasons: 

First,  the  conunenters  noted  that 
reporting  of  precise  production  volume 
would  significantly  increase  the  number 
of  confidenUality  claims  on  production 
information.  They  pointed  out  that  such 
a  reporting  requirement  would  directly 
contradict  EPA's  expressed  desire  that 
industry  exercise  restraint  to  reduce  the 
immberof  confidentiality  claims  for 
data  tube  submitted  under  this  rule. 

Second,  some  commentere  argued  that 
if  the  primaty  purpose  of  the  Inventory 
data  base  is  to  provide  basic 
infonnation  for  priority  setting  or 
chemical  screening,  as  EPA  indicated  in 
the  preamble  to  the  proposed  rule,  the 
need  for  precise  production  data  for 
these  purposes  is  not  fully  justified 
because  these  uses  of  the  data  would 
not  require  such  a  level  of  accuracy. 

Third,  certain  commenters  pointed  out 
that  it  would  be  technically  difficult  to 
report  precise  production  data  for 
certain  types  of  substances.  For 
example,  precise  production  data  would 
be  difficult  to  calculate  for  ingredients  in 
formulated  products  or  mixtures, 
especially  for  imported  mixtures.  They 
maintained  that  a  submitter  would  have 
to  review  each  product  or  mixture  to 
defennine  theperoentage  composition  of 
each  of  the  ingredients.  From  Uie 
pereentage  composition  and  total 
production  volume,  the  production 
volume  of  each  ingredient  would  be 
calculated. 

Fourth,  some  commenters  noted  that 
precise  production  data  would,  in  some 
cases,  create  even  more  uncertainty 
than  production  ranges  because  a 
particular  annual  production  may  be 
atypical.  Furthermore,  initial  precision 
could  degrade  substantially  over  time. 
Reporting  in  exact  figures  would  create, 
at  best,  a  false  precision.  They  also 
maintained  that  it  is  inconsistent  for 
EPA  to  require  such  a  degree  of 
accuracy  when  the  low-volume 
threshold  provision  of  this  rule  would 
allow  production  data  up  to  10,000 
pounds  to  be  excluded  entirely. 


Almost  all  oFthelB>commenter8 
agreed  that  the  production  ranges  used 
for  the  1977  Inventory,  reporting  are  too 
broad,  and  recommended  that  EPA 
consider  using  raiigea  that  are  narrower. 
As  a  minimum,  they  sngspstod  that  EPA 
allow  reporting  of  precise  production 
data  to  one  or  two  signiRcaiTt  figures  or 
rounding  the  figures  to  the  nearest 
10,000  pounds. 

EPA 's  response.  EPA  is  aware  that 
requiring  precise  production  data  under 
this  rule  could  result  in  more  frequent 
claims  of  confidentiality  for  production 
data  than  were  asserted  under  the 
original  Inventory  rule.  However,  the 
same  result  is  likely  if  production  data 
were  required  to  be  reported  under  this 
rule  in  ranges  that  are  narrower  than 
those  required  under  the  oriqinal 
Inventory.  If  broad  ranges  were 
required,  the  data  would  be  of 
diminished  use  to  EPA.  Therefore,  EPA 
believes  that  the  advantages  of  requiring 
production  data  to  be  reported  in 
specific  numbers  will  far  outweigh  the 
possible  disadvantage  of  increased 
confidentiality  claims.  It  should  be 
noted  that  EPA  will  closely  monitor 
claims  of  confidentiality  asserted  under 
this  rule. 

EPA  disagrees  with  the  commenters' 
contention  that  precise  production  data 
are  not  justified  under  this  rule.  In  the 
preamble  to  the  proposed  rule.  EPA 
stated  that  the  Agency  "needs 
production  data  to  set  priorities  for 
further  investigation,  to  perform  first- 
level  screening  of  chemical  substances 
for  testing  under  TSCA  section  4,  to 
estimate,  along  with  other  data,  the 
potential  for  hiunan  and  environmental 
exposure  to  specific  substances,  to 
support  the  implementation  of  various 
TSCA  regulations,  and  to  perform 
economic  impact  analyses  for  potential 
TSCA  regulations."  These  uses  will 
require  data  that  are  reasonably 
accurate.  The  ranges  used  for  reporting 
the  1977  production  data  for  the  original 
Inventory  were  so  broad  that  the 
resulting  uncertainty  became 
unacceptable  in  many  applications 
including  priority  setting. 

Many  commenters  perceived  that  they 
would  be  required  to  count  every  pound 
of  a  chemical  substance  produced  at  a 
plant  site.  This  is  not  the  intent  of  the 
Agenoy.  In  fact,  the  preamble  to  the 
proposed  rale  clearly  states  that  "a 
submitter  should  provide  the  best 
available  information,  i.e..  production 
figures  normally  maintained  at  a  plant 
site  for  business  purposes  and  known  to, 
or  reasonably  ascertainable  by.  a 
submitter  *  *  *■."  Somecomnienters 
urged  EPA  to  permit  the  reporting  of 
production  data  to  two  significant 
(figures.  EPA  agrees  with  this  comment 


and  has  included  such  a  requirement  in 
the  final  rale. 

Regarding  the  technical  difficulty  in 
obtaining  production  figures  for 
ingredients  in  formulated  products  or 
mixtures,  EPA  believes  that  this 
difficulty  is  overstated.  Regardless  of 
whether  production  volume  is  reported 
in  ranges  or  in  actual  figures,  a 
submitter  will  have  to  do  almost  the 
same  amount  of  work  to  calculate  the 
production  volume  for  each  of  the 
ingredients  in  a  product  or  a  mixture. 
Furthermore,  the  provision  of  two 
significant  figiu^s  will  sufficiently  lessen 
the  burden  associated  with  that 
calculation. 

EPA  recognizes  that  actual  production 
data,  like  production  ranges,  will 
inevitably  degrade  over  time.  Actual 
figures,  however,  are  initially  more 
accurate  than  ranges.  Over  a  period  of 
time,  the  initial  uncertainty  associated 
with  production  ranges  will  be 
compounded  by  degradation,  thus 
making  the  ranges  less  desirable. 

EPA  disagrees  with  the  contention 
that  there  is  an  inconsistency  between 
requiring  precise  production  data  to  be 
reported  and  exempting  from  reporting 
those  substances  with  an  annual  site- 
specific  production  volume  of  less  than 
10,000  pounds.  EPA  established  the  low- 
volume  threshold  for  this  rale  to  better 
focus  its  information  collection  effort  on 
substances  representing  a  greater 
potential  exposure  concern  and  to 
provide  certain  reporting  relief  for  those 
who  manufacture  only  a  small  amount 
of  a  reportable  substance.  However,  if  a 
company's  production  volume  of  a 
reportable  substance  increases  to  10,000 
pounds  annually  at  a  particular  site, 
reporting  will  be  required.  TTjIs 
provision  bears  no  relationship  to  the 
level  of  accuracy  at  which  the  data  are 
reported. 

B.  Recurring  Reporting  and  Reportable 
Events 

In  the  March  12  Federal  Register 
notice,  EPA  proposed  that  recurring 
reporting  be  required  every  2  years  if  a 
reportable  event  has  occurred. 
RefKirtable  events  generally  reflected 
what  EPA, considered  as  significant 
changes  in  production  volume  or  site- 
limited  status  of  a  reportable  substance. 
In  addition  to  the  proposed  approach, 
two  possible  alternatives  were 
discussed  in  the  preamble.  One  of  these 
two  alternatives  would  require 
automatic  reporting  periodically  on  all 
reportable  substances,  regardless  of 
whether  a  reportable  event  has 
occurred. 

Comments.  Seventeen  commenters 
addressed  the  issue  of  recurring- 


reporting  in  their  comments  on  the 
proposed  rale.  While  all  of  these 
commenters  agreed  that  some  kind  of 
recurring  reporting  is  necessary  to 
maintain  a  current  data  base,  they  all 
disagreed  with  EPA's  proposed 
approach.  Major  points  of  their  . 

comments  are  summarized  below: 

First,  many  commenters  contended 
that  recurring  reporting  at  2-year 
intervals  is  not  justified  because 
production  does  not  change  that 
frequently  for  many  chemicals.  For 
chemicals  that  are  produced  in  batches, 
such  an  approach  would  provide 
misleading  information.  Many 
maintained  that  EPA  has 
underestimated  the  burden  that  would 
be  imposed  by  this  approach  while  it 
has  overestimated  the  degree  of  data 
obsolescence  for  the  2-year  period.  They 
suggested  that  the  frequency  for 
recurring  reporting  be  determined  after 
the  Agency  has  obtained  initial 
submissions  under  this  rule  and 
compared  the  new  data  against  the  1977 
data  to  determine  the  extent  to  which 
the  information  has  become  out-of-date. 

Second,  a  number  of  commenters 
indicated  that  EPA  has  underestimated 
the  burden  associated  with  the 
determination  of  whether  a  reportable 
event  has  occurred.  They  maintained 
that,  in  many  cases,  it  would  be  less 
burdensome  to  simply  submit  a  report. 
Some  commenters  argued  that  reporting 
triggers  would  f>enalize  smaller 
companies  more  because  they  are  less 
equipped  to  make  a  determination  of 
whether  reporting  is  necessary  and 
would  therefore  tend  to  overreport. 

Third,  most  of  the  commenters 
suggested  that,  if  EPA  decides  that  it 
must  include  a  recurring  reporting 
provision  in  the  final  rale,  the  Agency 
should  consider  requiring  recurring 
reporting  on  all  reportable  chemicals 
every  5  years  regardless  of  whether  a 
reportable  event  has  occurred  during 
that  period.  The  5-year  interval 
corresponds  to  the  period  used  by  the 
U.S.  Census  Bureau  for  its  Census  of 
Manufacturers.  The  commenters  argued 
that  this  approach  would  provide  EPA 
with  a  more  complete  update  each  time, 
though  less  frequently.  EPA  will  be  able 
to  maintain  a  relatively  current  data 
base.  The  conunenters  contended  that, 
even  using  EPA's  own  estimate,  the 
Inventory  would  only  be  62.5  percent 
obsolete  and  would  still  be  more  current 
than  the  present  Inventory  which  EPA 
has  been  using  for  the  past  8  years.  The 
commenters  also  pointed  out  that  this 
approach  would  be  less  burdensome  to 
both  EPA  and  industry,  because  the 
absence  of  reporting  triggers  would 
further  simplify  the  reporting  and 


recordkeeping  requirements  under  this 
rale  and  would  make  EPA's  compliance 
monitoring  much  easier. 

EPA 's  response.  EPA's  original 
proposal  that  recurring  reporting  be 
triggered  by  the  occurrence  of  a 
reportable  event  was  based  on  the  belief 
that  this  approach  would  allow  the 
Agency  to  maintain  a  current  data  base 
without  imposing  an  unreasonable 
burden  on  both  the  Agency  and  the 
submitters.  After  carefully  reviewing  the 
comments  on  this  issue,  EPA  concludes 
that  the  proposed  approach  may  not 
offer  as  many  advantages  as  the  Agency 
previously  believed.  Therefore,  EPA 
agrees  with  the  conunenters  that 
compliance  with  the  requirements  of  this 
rale  will  be  simpler  and  more 
straightforward  if  recurring  reporting  is 
not  event-triggered. 

The  question  of  whether  the 
determination  of  the  occurrence  of  a 
reportable  event  is  more  burdensome 
than  actual  reporting  will  most  likely 
vary  from  submitter  to  submitter.  The 
Agency  still  believes  that  the  reportable 
events  governing  recurring  reporting,  as 
proposed  in  the  March  12  Federal 
Register  notice,  are  not  overly 
complicated.  In  most  cases,  it  would 
simply  require  the  comparison  of 
production  data  every  2  years  against 
the  data  previously  reported.  For  those 
submitters  who  have  the  capability  of 
storing  the  information  in  a 
computerized  system,  such  a 
comparison  should  not  be  difficult. 
However,  smaller  companies  which  do 
not  have  access  to  computerized 
systems  would  have  to  perform  such 
comparisons  manually.  Furthermore, 
recordkeeping  requirements  could,  in 
most  cases,  become  open-ended 
because  current  production  data  would 
be  compared  against  the  data  last 
reported  reqardless  of  its  age. 

If  recurring  reporting  is  triggered  by 
events,  EPA's  compliance  monitoring 
effort  could  become,  in  many  cases, 
difficult  and  resource-intensive.  The 
Agency  would  have  to  inspect 
production  records  before  it  could 
conclude  that  a  manufacturer  had  a 
legitimate  reason  not  to  report  during  a 
particular  reporting  period.  On  the  other 
hand,  if  recurring  reporting  is  automatic, 
there  will  l>e  fewer  records  to  inspect 
because  more  manufacturers  will  have 
to  report  each  time. 

EPA  believes  that  the  provision 
governing  recurring  reporting  should  be 
part  of  the  final  rale  and  therefore 
disagrees  with  the  recommendation  that 
the  frequency  of  recurring  reporting  be 
determined  at  a  later  date.  By  the  time 
the  initial  submissions  under  this  rale 
can  be  analyzed  and  compared  against 


the  1977  data,  the  existing  data  would 
be  almost  10  years  old.  "There  could 
have  been  successive  changes  at  a  plant 
site  which  could  make  such  a 
comparison  both  difficult  and 
inconclusive. 

Based  on  these  comments,  EPA  has 
adopted  the  concept  of  automatic 
recurring  reporting  every  4  years  on  all 
reportable  substances  with  a  site- 
specific  production  volume  of  10,000 
pounds  or  more.  Although  recurring 
reporting  will  occur  less  frequently,  as 
compared  to  the  originally  proposed  2- 
year  interval,  each  round  of  reporting 
will  provide  a  much  more  complete 
update  of  the  information.  Based  on  its 
experience  with  the  1977  Inventory  data, 
EPA  believes  that  the  4-year  reporting 
interval  would  be  reasonable,  since  this 
would  enable  the  Agency  to  maintain  a 
relatively  current  data  base  without 
imposing  an  unreasonable  reporting 
burden  on  industry. 

C.  Definition  of  Polymer 

Comments.  Eleven  commenters  urged 
EPA  to  broaden  the  "definition"  of 
polymer  by  including  such  terminologies 
as  "homopolymer,"  "copolymer,"  and 
"terpolymer,"  and/or  to  add  the 
definition  for  polymer  used  under  the 
section  5(h)(4)  premanufacture 
notification  polymer  exemption  rale  (40 
CFR723.250(b)(ll)). 

EPA 's  response.  EPA  disagrees  with 
these  comments  for  two  reasons.  First, 
the  terminologies  used  to  describe 
polymers,  as  discussed  in  the  proposed 
rale,  already  provide  sufficiently  broad 
coverage  of  substances  with  a  polymeric 
stracture.  Some  of  the  terminologies 
suggested  by  the  conunenters,  i.e., 
"homopolymer,"  "copolymer,"  and 
"terpolymer,"  are  already  covered. 

Second,  the  definition  used  for 
identifying  polymers  for  consideration 
under  the  section  5(h)(4)  polymer 
exemption  rale.  (40  CFR  723.250(b)(tl)) 
is  not  the  only  criterion  which 
determines  whether  a  substance  is 
qualified  for  exemption  under  that  rale. 
Additional  criteria  must  also  be 
satisfied  before  a  substance  can  be 
considered  as  eligible  for  exemption. 
Some  of  the  criteria  require  that  an 
eligible  polymer  not  contain  certain 
reactive  functional  groups  or  elements, 
not  be  a  biopolymer  or  its  synthetic 
equivalent,  not  contain  less  than  32.0 
weight  percent  of  atomic  carbon,  and 
must  have  a  number-average  molecular 
weight  of  at  least  1,000.  A  substance 
that  does  not  fully  satisfy  all  of  the 
criteria  listed  in  the  polymer  exemption 
rale  will  not  qualify  for  consideration 
even  if  it  is  a  polymer  defined  under  40 
CFR  723.250(b)(ll).  Therefore,  it  would 
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not  be  appropriate  tO' include  that 
dennition  without  the  accompanying 
criteria.  If  the  criteria  are  also  used, 
many  polymers  that  are  currently 
excluded  from  this  nde  would  no  longer 
t>e  eligible  for  exclusion. 

Since  issuing  the  March  12  Federal 
Register  notice.  EPA  has  closely 
examined  the  completeness  of  the 
terminologies  that  were  used  in  the 
proposed  rule  to  identify  polymers.  As  a 
result  of  this  review,  EPA  has  refined 
the  terminologies  for  the  final  rule.  The 
refined  terminologies,  which  are 
discussed  in  Unit  IV.  above,  identify 
virtually  all  those  substances  on  the 
Inventory  that  are  generally  considered 
as  polymers. 

D.  Chemical  Exclusions 

Comments.  Almost  all  of  the 
commentere  agreed  with  the  four 
chemical  exclusion  categories  proposed 
by  EPA.  One  commenter,  however, 
strongly  opposed  excluding  any 
chemical  categories  from  the 
requirements  of  this  rule.  This 
commenter  contended  that  the  Inventory 
data  base  i»  too  important  to  update 
only  partially,  and  that  section  8(b)  of 
TSCA  requires  that  the  entire  Inventory 
be  kept  current. 

EPA's  response.  EPA  believes  that  the 
exclusions  proposed  in  the  March  12 
Federal  Register  notice  are  justified. 
Section  8(b)  of  TSCA  requires  the 
Agency  to  "*  *  *  oompile,  keep  current, 
and  publish  a  list  of  each  chemical 
substance  which  is  manufactured  or 
processed  in  the  United  States."  EPA 
has  already  been  fulfilling  this 
mandated  obligation  of  keeping  the 
Inventory  current  by  continually  adding 
to  the  list  those  newly  manufactured 
substances  that  have  completed  section 
5  PMN  review,  and  by  periodically 
removing  from  the  Inventory  those 
substances  which  were  misreported 
when  the  Inventory  was  compiled  and 
replacing  them  with  the  corrected 
chemical  identities.  The  production 
volume  and  plant  site  data  associated 
with  the  substances  on  the  Inventory 
were  not  collected  for  the  purposes  of 
the  section  8(b)  Inventory.  Rather,  these 
data  were  reported  under  the  authority 
of  section  a(a).  The  "keep:  current" 
provision  under  section  8(b)  is  restricted 
to  the  addition  of  newly  manufactured 
substances  and  does  not  apply  to  the 
production  volume  and  plant  site  data 
associated  with  Inventory  substances. 
EPA  must  independently  determine 
the  need  for  colliecting  current  data  for 
these  substances  under  section  8(a)  of 
TSCA.  The  reasons  for  excluding  the 
four  categories  were  given  in  the  March 
12  Feiieral  Register  notice.  If  EPA  were 
to  require  manufacturers  to  report  data 


on  every  substance  listed  oathe 
Inventory,  this  would  result  in  an 
unnecessary  reporting  burden  for  the 
submitters,  and  the  additional 
information  would  be  "of  no  practical 
utility"  to  the  A^ncy,  thus  violating  the 
Paperwork  Reduction-Act's  standards 
for  information  collection.  However,  the 
Agency  has  included  in  the  final  rule  a 
provision  which  requires  the  Deporting  of 
current  data  on  an  excluded  substance  if 
such  substance  is  the  subject  of  a  rule  or 
an  order  issued  under  TSCA  section  4,  5. 
6,  or  7.  This  provision  will  ensure  the 
availability  of  current  information  if 
EPA  has  expressed  a  concern  in  the 
form  of  regulatory  action  on  any  of  the 
substances  otherwise  excluded  from  the 
rule. 

E.  Petroleum  Refinery  Streams 

Comments.  Six  commenters 
responded  to  EPA's  request  for  comment 
on  whether  petroleum  refinery  streams 
should  be  excluded  from  this  rule.  They 
pointed  out  that,  for  TSCA  purposes, 
EPA  should  be  concerned  about  the 
potential  health  and  environmental 
effects  of  products  rather  than 
intermediate  process  streams.  The 
petroleum  refinery  streams  are  by  their 
nature  site-limited  and  maintained 
within  closed  systems.  It  is  normally 
only  the  final  petroleum  products  that 
leave  the  refinery  and  enter  into 
commerce.  The  commenters  argued  that 
prodiiction  volume  data  for  refinery 
streams  are  unnecessary  to  the 
evaluation  of  products,  and  can  be  used 
inappropriately  to  give  misleading 
results  because  they  do  not  necessarily 
reflect  the  production  volumes  for 
commercial  petroleum  products. 
Furthermore,  they  also  pointed  out  that 
the  refining  and  manufacture  of 
petroleum  products  is  a  mature 
technology,  and  no  new  refinery  streams 
or  petroleum  products  have  ever  been 
added  to  the  Inventory  through  the  PMN 
process.  Nor  are  major  changes  in 
refinery  technoloqy  anticipated  which 
would  significandy  change  the 
composition  of  refinery  streams. 
Therefore,  the  commenters  believed  that 
.a  broad-based  Inventory  update  of 
petroleum  production  statistics  would 
serve  little  purpose  in  the  absence  of 
technological  developments  or  volume 
changes  with  potential  impacts  oa 
human  exposure  or  environmental 
release.  Even  if  EPA  can  establish  a 
need  for  such  data,  reporting  under  this 
rule  will  not  be  necessary  because  the 
data  are  already  reported  to  the 
Department  ofCnergy  (DOE). 

In  addition  to  petroleum  refinery 
streams,  fifteen  commenters  also 
suggested  additional  substances  for 
exclusion^  EPA's  responses  to  these 


suggestions  are  included  in  the  public 
record  for  this  rule  and  are  not 
discussed  ia  this  unit 

EPA  s  response.  EPA  disagrees  with 
the  contention  that  intermediate  process 
streams  are  irrappropriate  subjects  of 
cisk  identification  activities  under 
TSCA.  EPA  has  never  limited  its  focus 
to  only  final  products  sold  in  commerce. 
Since  intermediate  products  can  raise 
concerns  with  regard  to  occupational 
exposure  and  release  to  the  environment 
during  production  and  processing 
operations,  it  is  often  necessary  to  know 
the  total  production  volume  of  a  stream 
which  mayappear  as  a  fraction  of 
numerous  products.  If  such  a  fraction  is 
hazardous,  it  is  important  to  know  the 
total  voliune  in  conunerce.  EPA 
routinely  uses  total  production  volume 
as  a  decision  factor  in  preliminary  risk 
identification  activities. 

Regarding  the  availability  of 
production  data  at  DOE,  as  claimed  by 
these  conwnenters.  EPA  has  reviewed 
reports  published  by  the  DOE  Energy 
Information  Administration  (ELA)  and 
concluded  that  site-specific  production 
volume  information  on  refinery  streams 
is  not  available.  EPA  believes  that  the 
rationale  for  site-specific  information  on 
petroleum  refinery  streams  and  products 
is  basically  the  same  as  the  rationale  for 
any  other  types  of  substances.  For  the 
purposes  of  TSCA.  EPA  needs  site- 
specific  production  volume  information 
to  support  assessment  of  the  number  of 
workers  who  may  be  exposed  at  a  site, 
the  general  population  at  risk  in  the  area 
surrounding  a  site,  and  the  chemical 
concentration  in  waterways 
downstream  from  each  site.  Site- 
specific  information  is  also  needed  to 
support  the  assessment  of  economic 
impacts  on  affected  companies  in 
rulemaking  under  TSCA,  and  to 
determine  the  number  of  reports  that 
can  be  expected  for  each  reporting  rule. 
Aggregated  production  data,  which  are 
readily  available  from  ElA.  do  not 
provide  useful  information  for  any  of  the 
aforementioned  analyses. 

F.  Duplicative  Reporting 

Comments.  Two  commenters 
requested  that  EPA  clarify  the  potential 
duplicative  reporting  requirements 
between  this  rule  and  other  TSCA 
section  8(a)  rules  including  the  yet-to-be 
proposed  Comprehensive  Assessment 
Information  Rule  (CAIR). 

EPA  s  response.  EPA  recognizes  that 
there  could  exist  a  potential  for 
duplicative  reporting  among  the  various 
section  8(a).'repor«|ng  rules,  especially 
regarding  production  volume  data.  The 
Agency  has  decided  that  if  similar 
information' has  been  submitted  under  a 


section  8(a)  rule  for  a  substance  within 
the  year  preceding  the  start  of  a 
reporting  period  under  this  rule,  the 
submitter  will  not  be  required  to  report 
the  same  information  again  for  that 
reporting  period. 

G.  Reporting  by  Importers 

Comments.  One  commenter  asked 
EPA  to  clarify  in  the  final  rule  which 
person  has  the  responsibility  to  report 
as  the  "importer"  of  a  particular 
substance  as  was  done  in  the  PMN  rule. 

EPA 's  response.  EPA  recognizes  that 
more  than  one  person  might  meet  the 
definition  of  "importer"  in  9  710.2(1)  of 
the  original  Inventory  Reporting  Rule 
and  9  704.3  of  the  general  section  8(a) 
definitions  for  a  particular  import 
transaction  involving  a  particular 
substance.  For  PMN  purposes,  to 
address  the  same  problem,  EPA  decided 
to  define  a  "principal  importer"  (40  CFR 
720.3(z)),  which  in  most  cases  will  be  the 
person  most  knowledgeable  about  a 
new  chemical  substance,  and  to  require 
that  person  to  subnutthe  PMN.  For  this 
rule  EPA  has  decided  not  to  designate 
which  "importer"  should  report  for  a 
particular  import  transaction  involving  a 
specific  chemical  substance.  Rather, 
EPA  will  leave  it  to  the  parties  to  the 
transaction  to  determine  which  wiU 
report.  Section  710.35(b)  of  the  rule 
makes  clear  that  EPA  wants  only  a 
single  report  for  such  a  transaction  and 
that  EPA  will  hold  each  "importer" 
liable  if  a  required  report  is  not 
submitted  or  does  not  contain  the 
required  information.  Thusv  if  a 
company  imports  a  substance  several 
times  in  a  single  year  at  a  particular  site 
and  uses  different  agents  each  time,  the 
company  could  choose  to  submit  the 
report  combining  all  the  imports,  or  it 
could  designate  one  of  the  agents  to 
submit  the  report,  provided  die  agent 
had  all  the  necessary  information  abont 
all  shipments. 

H.  Definition  of  "Parent  Company"  for 
Small  Manufacturer  Exemption 

Comments.  One  commenter  raised 
several  concerns  about  the  Agency's 
definition  of  the  terms  "parent 
company"  and  "small  manufacturer" 
specifically,  the  conunenter  noted  that 
the  total  annual  sales  criterion  of  the 
small  manufacturer  definition  should  not 
include  sales  revenue  of  puent  and/^ 
subsidiary  companies.  In  addition,  tha 
commenter  noted  that  majority  stock 
ownership  should  not  be  a  determining 
factor  in  either  the  definition  of  "parent 
company"  or  the  determination  of 
responsibility  for  compliance  with 
repiftfting  requirements^ 

EPA 's  reapoase.  te  an  effort  to 
simplify  this  final  rvW.  EPA  has*  deleted 


the  text  of  several  definitions  from  the 
rule,  including  the  definitions  of  "parent 
company"  and  "small  manufacturer." 
However,  these  definitions  still  are 
applicable  to  the  final  rule  because  they 
are  incorporated  by  reference  from  the 
list  of  standard  section  8(a)  definitions 
contained  in  40  CFR  704.3.  The 
definitions  in  9  704.3  are  not 
substantively  different  from  the 
definitions  which  were  contained  in  the 
proposed  rule.  Since  this  rule  adopts  the 
definitions  contained  in  40  CFR  704.3, 
the  commenter's  points  remain  relevant 
and  are  addressed  by  EPA  below. 

The  Agency's  definitions  for  the  terms 
"parent  company"  and  "small 
manufacturer"  are  part  of  the  generic 
reporting  provisions  for  section  8(a) 
rules,  and  already  have  been  the  subject 
of  public  comment.  EPA  received 
relatively  few  adverse  comments  on  the 
generic  defhiitions.  The  definition  of 
"parent  company"  is  based  on  the 
concept  of  ownership  or  control,  which 
often  is  determined  by  majority  stock 
ownership.  This  interpretation  of  the 
relationship  between  parent  firm  and 
subsidiary  reflects  prevailing  judicial 
views  on  the  issue. 

The  "small  manufacturer"  definition 
includes  the  fotal  armual  sales  of  parent 
firms  and  subsidiaries,  if  any,  because 
EPA  believes  that  a  broadly  defined 
sales  criterion  is  the  best  available 
measure  of  a  diversified  firm's  full 
financial  resources  available  for 
regulatory  compliance.  For  a  more 
detailed  discussion  of  this  definition,  see 
the  preamble  discussions  of  both  the 
proposed  and  final  Small  Manufacturer 
Exemption  Rules  (proposed  rule  at  47  FR 
27206.  June  23, 1982;  final  rule  at  49  FR 
45425,  November  IB.  1984). 

EPA  does  not  intend  that  a  parent  firm 
owning  a  majority  of  stock  in  a 
subsidiary  report  on  behalf  of  the 
subsidiary.  Any  company  that  is  subject 
to  reporting  requirements  under  the 
terms  of  this  rale  (and  that  does  not 
qualify  for  any  of  the  exemptions  in  the 
rule)  must  submit  the  requisite 
information,  even  if  that  firm  is  a 
subsidiary  of  a  larger  company:  it  is  up 
to  the  companies  involved  to  determine 
internally  who  compiles  the  requisite 
data  for  submission.  In  the  event  of 
noncompliance,  the  legal  principles  of 
liability  in  parent-subsidiary 
relationships  will  govern. 

/.  Recordkeeping  Requirements 

Comments.  Nine  organizations 
expressed  concern  that  the  proposed 
recordkeeping  requirements  would  be 
unnecessarily  burdensome.  In  general, 
there  are  two  main  objections.  First,  the 
commenters  believed  that  the  proposed 
5-year  record  retention  time  is  not 


justified.  A  2-year  period  would  be 
consistent  with  standard  practice. 
Second,  they  objected  to  the 
requirement  that  the  submitters  must 
document  decisions  not  to  report.  Some 
indicated  that  tiiis  requirement  would 
take  away  the  benefits  of  the  various 
exclusions  and  exemptions. 
Furthermore,  all  of  the  commenters 
urged  EPA  to  provide  detailed  guidance 
regarding  how  and  what  records  should 
be  kept. 

EPA's  response.  EPA  agrees  that,  as 
proposed,  the  actual  recordkeeping  time 
could  be  open-ended.  This  is  because  a 
submitter,  in  order  to  make  a 
determination  of  whether  recurring 
reporting  is  necessary,  would  have  to 
compare,  for  each  reportable  substance, 
current  data  against  the  information  that 
was  last  reported.  To  make  that 
comparison,  the  submitter  would  have 
to  maintain  records  of  the  last  reporting 
almost  indefinitely,  or  until  a  reportable 
event  occurs.  This  is  one  of  the  major 
disadvantages  of  the  event-triggered 
approach  for  recurring  reporting.  Since 
the  Agency  has  abandoned  the 
previously  proposed  event-triggered 
approach,  recordkeeping  time  for  the 
purpose  of  this  rule  will  no  longer  be 
open-ended.  However,  there  must  be 
adequate  time  from  the  closing  of  a 
reporting  period  for  the  Agency  to 
analyze  the  submissions  and  to  examine 
the  corresponding  records  if  an 
inspection  of  a  particular  plant  site  is 
found  to  be  necessary.  For  thia  reason. 
EPA  believes  that  a  2-year 
recordkeeping  period,  as  suggested  by 
the  commenters.  will  not  be  sufficient. 
As  a  minimum,  relevant  records  ior  a 
reporting  period  must  be  retained  until 
the  start  of  the  next  round  of  reporting, 
i.e.,  for  the  entire  4  years  between  2 
reporting  periods. 

The  proposed  requirement  that 
submitters  document  decisions  that 
reporting  is  not  necessary  was  also 
closely  related  to  the  proposed  event- 
triggered  approach  for  recurring 
reporting.  This  requirement  meant  that 
the  submitters  should  be  able  to  show 
evidence,  upon  request,  that  recurring 
reporting  was  not  necessary  because  a 
reportable  event  had  not  occurred 
during  a  particular  period  of  time.  Since 
most  of  the  reportable  events  relate  to 
production,  the  submitter's  production 
records  would  have  been  sufBrient 
evidence.  Contrary  to  what  many 
commenters  believed,  the  Agency  had 
never  intended  to  extend  the  scope  of 
this  requirement  to  cover  persons  who 
are  not  subject  to  this  rule  or  the 
excluded  chemical  categories.  For  the 
purposes  of  this  rule,  only  those  records 
that  show  the  production  volume,  plant 
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site,  and  site-limited  status  of  each 
reportable  substance  are  to  be 
maintained.  In  the  case  of  low-volume 
substances,  only  production  records 
must  be  kept  to  establish  evidence  that 
those  substances  are  not  reportable  at 
the  current  production  levels. 

/.  Data  Aggregation  and  Confidentiality 

Comments.  Several  commenters 
suggested  that  EPA  publish  prior  to  the 
effective  date  of  the  final  rule 
methodologies  that  the  Agency  will  use 
to  aggregate  production  volume  data  for 
public  disclosure.  One  commenter 
claimed  that  even  aggregated  data  could 
be  sensitive  information,  and  thus  EPA 
has  no  right  to  publish  aggregated  data. 
A  number  of  commenters  urged  that 
EPA  allow  conndentiality  claims  for  the 
signing  ofTicial  of  the  reporting  firm  and 
the  name  and  address  of  the  technical 
contact.  They  also  urged  EPA  to  exempt 
submitters  from  resubstantiating  claims 
for  conFidential  chemical  identities  if 
such  has  been  submitted  to  the  Agency 
within  2  years  before  the  final  rule  taket 
effect. 

EPA 's  response.  EPA  has  yet  to 
determine  which  of  the  several  data 
aggregation  methodologies  it  is 
investigating  will  be  used  for  production 
volume  data  collected  under  this  rule. 
Even  after  a  methodology  is  selected,  it 
is  unlikely  that  EPA  will  be  able  to 
describe  it  in  great  detail  and  still 
preserve  the  confidentiality  of  the 
information  to  be  aggregated.  EPA's 
rationale  for  not  publishing  a  detailed 
description  of  the  aggregation  is  to 
protect  the  confidentiality  of  the 
information. 

EPA  agrees  with  the  comments  on 
confidentiality  claims  for  the  signing 
official  and  the  technical  contact.  The 
reporting  form  has  been  revised  to 
permit  these  claims  to  be  asserted. 

EPA  disagrees,  however,  with  the 
comment  that  resubstantiation  of 
confidentiality  claims  for  chemical 
identity  is  unnecessary  under  this  rule  if 
such  substantiation  has  been  submitted 
within  2  years  before  the  rule  takes 
effect.  EPA  is  actively  reviewing  claims 
of  confidentiality  asserted  for 
information  on  substances  added  to  the 
Inventory  via  the  PMN  process,  and  will 
also  actively  review  claims  asserted 
under  this  rule.  This  review  requires  up- 
to-date  substantiation  for  the  claims 
asserted.  If  the  substantiation  previously 
submitted  is  no  longer  valid.  EPA  must 
have  new  substantiation  for  the 
purposes  of  this  rule.  If  the 
substantiation  is  still  valid,  the  burden 
for  resubmitting  it  should  be  minimal. 


VI.  Rulemaking  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  (docket  number 
OPTS  82015A).  which  is  available  for 
inspection  in  Rm.  E-107, 401  M  St..  SW.. 
Washington.  DC  20460,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  These  records  include  all 
basic  information  considered  by  the 
Agency  in  developing  this  rule. 

The  following  documents  are  included 
in  the  rulemaking  record: 

(1)  Analysis  of  Reporting 
Requirements  for  the  Partial  Update  of 
the  TSCA  Inventory  Data  Base. 

(2)  Whether  and  How  the  TSCA 
Inventory  Data  Base  Should  Be 
Updated. 

(3)  Analysis  of  TSCA  Section  8(a) 
Small  Manufacturer  Exemption. 

(4)  All  comments  on  proposed  rule 
and  relevant  documents  and  studies 
submitted  in  support  of  these  comments. 

(5)  A  summary  of  EPA's  responses  to 
the  comments  on  the  proposed  rule. 

(6)  U.S.  General  Accounting  Office 
Fact  Sheet  for  the  Chairman. 
Subcommittee  on  Commerce, 
Transportation  and  Tourism.  Committee 
on  Energy  and  Commerce,  House  of 
Representatives:  Chemical  Inventory- 
Environmental  Protection  Agency's 
Proposed  Inventory  Update,  December 
1965,  GAO/RCED-efr-47FS. 

(7)  A  Summary  of  EPA's  Responses  to 
the  GAO  Report  on  the  TSCA  Inventory 
Update. 

(8)  Records  of  all  communications 
between  EPA  personnel  and  persons 
outside  the  Agency  pertaining  to  the 
development  of  this  rule.  (This  does  not 
include  inter-  or  intra-agency 
memoranda  unless  specifically  noted  in 
the  index  of  the  rulemaking  record.) 

VIL  Economic  Impact 

Based  on  exclusions  and  exemptions 
discussed  in  this  preamble,  EPA 
estimates  that  a  total  of  4,800  plant  sites 
will  be  required  to  submit  an  initial 
report  on  at  least  one  chemical 
substance. 

EPA  estimates  that  chemical 
manufacturers  subject  to  this  rule  will 
spend  approximately  $5.5  million  to 
report  for  the  initial  reporting  period. 
These  estimates  include  both  fixed  and 
variable  costs. 

The  fixed  costs  per  plant  site  to 
comply  with  the  initial  reporting  • 
requirements  of  this  rule  are  estimated 
at  $946.  This  includes  time  to  become 
familiar  with  the  reporting  requirements, 
time  to  determine  which  of  the 
substances  produced  at  the  site  are 
covered  by  the  rule,  and  time  to  develop 
an  ongoing  reporting  mechanism. 
Maximum  variable  costs  of  compliance 


with  the  initial  reporting  are  estimated 
at  an  additional  $251  per  reporting  form 
that  must  be  submitted.  The  variable 
costs  include  time  to  gather  necessary 
data,  and  time  to  complete  and  review  a 
reporting  form  including  a  determination 
of  whether  the  information  should  be 
claimed  as  confidential. 

The  fixed  and  variable  cost  estimates 
were  based  on  the  number  of  hours  that 
would  be  required  to  complete  a 
reporting  form.  EPA  estimates  an 
average  of  19  hours  for  a  submitter  to 
become  familiar  with  the  rule,  determine 
which  of  the  substances  produced  at  a 
plant  site  is  reportable,  and  develop  a 
reporting  mechanism.  A  maximum  of  5 
additional  hours  are  estimated  for  a 
submitter  to  gather  the  necessary 
information  and  to  complete  and  review 
a  reportinq  form.  At  an  average  of  one 
report  per  plant  site,  these  estimates 
allow  24  hours  for  an  average  plant 
site's  compliance.  This  figure  could  be 
lower  or  higher  depending  on  the 
number  of  forms  involved  at  a  plant  site. 

For  subsequent  reporting  years  (every 
fourth  year  following  the  initial 
reporting  year),  all  plant  sites 
manufacturing  a  reportable  substance 
will  have  to  file  a  new  reporting  form. 
The  total  cost  of  reporting  in  subsequent 
reporting  years  is  projected  at  $2.2 
million.  This  estimate  includes  costs  for 
reviewing  the  rule,  for  making  the 
determination,  and  for  completing  a 
reporting  form. 

A  more  detailed  economic  impact 
analysis  of  the  requirements  of  this  rule 
is  included  in  the  rulemaking  record. 

Vni.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  regulation  is 
"major"  and  therefore  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determineid  that  this  regulation  is  not 
"major"  because  it  will  not  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy.  It  is  not  anticipated  to 
have  a  significant  effect  on  competition, 
costs,  or  prices. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

This  rule  contains  a  small 
manufacturer  exemption  which 
generally  exempts  small  manufacturers 
and  importers  from  all  reporting 
requirements.  Therefore,  in  accordance 
with  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  EPA  has  determined 


that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  were 
submitted  for  approval  to  OMB  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  The  information  collection 
requirements  in  this  final  rule  were 
approved  by  OMB  and  assigned  control 
number  2070-0070. 

List  of  Subjects  in  40  CFR  Fart  710 

Environmental  protection.  Chemicals, 
Inventory,  Hazardous  materials, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  29. 1988. 
L«e  M.  Tliomas. 
Administrator. 

PART  710— TAMENOED) 

Therefore.  40  CFR  Part  710  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  710 
continues  to  read  as  follows:  ^ 

AutliorHy:  15  U.S.C.  2807(a). 

2.  By  designating  the  existing  §§  710.1 
through  710.8  as  Subpart  A,  the  heading 
for  which  reads  as  follows: 

Subpart  A— Compilation  of  the 
Inventory 

3.  By  adding  a  new  Subpart  B.  to  read 
as  follows: 

Sul>part  B— PartW  Updating  e«  ttie 
Inventory  Data  Baae 

Sec. 

710.23    Definitions. 

710.25  Chemical  substances  for  which 
information  must  be  reported. 

710.26  Chemical  substances  for  which 
information  is  not  required. 

710.28  Persons  who  must  report. 

710.29  Persons  not  subject  to  this  subpart. 

710.30  Activities  for  which  reporting  is  not 
required. 

710.32  Ipfonmation  to  be  reported. 

710.33  When  to  report. 
710.35    Duplicative  reporting. 

710.37  Recordkeeping  requirements. 

710.38  Confidentiality. 

710.39  Reporting  form  and  instructions  for 
submitting  information. 

Subpart  B— Partial  Updating  of  ttie 
Inventory  Data  Base 

§  710.23    DeflnWone. 

The  definitions  in  §  704.3  of  this 
chapter  and  6  710.2  of  this  Part  apply 
except  as  provided  in  this  section. 

(a)  "Master  hiventory  File"  means 
EPA's  comprehensive  list  of  chemical 
substances  which  constitute  the 


Chemical  Substances  Inventory 
compiled  under  section  8(b)  of  the  Act. 
It  includes  substances  reported  under 
Subpart  A  of  this  Part  and  substances 
reported  under  Part  720  of  this  chapter 
for  which  a  Notice  of  Commencement  of 
Manufacture  or  Import  has  been 
received  under  S  720.120  of  this  chapter. 

(b)  "Nonisolated  intermediate"  means 
any  intermediate  that  is  not 
intentionally  removed  from  the 
equipment  in  which  it  is  manufactured, 
including  the  reaction  vessel  in  which  it 
is  manufactured,  equipment  which  is 
ancillary  to  the  reaction  vessel,  and  any 
equipment  through  which  the  substance 
passes  during  a  continuous  fiow 
process,  but  not  including  tanks  or  other 
vessels  in  which  the  substance  is  stored 
after  its  manufacture. 

(c)  "Site-limited"  means  a  chemical 
substance  is  manufactured  and 
processed  only  within  a  site  and  is  not 
distributed  for  commercial  purposes  as  a 
substance  or  as  part  of  a  mixture  or 
article  outside  the  site.  Imported 
substances  are  never  site-limited. 

§  710.25    CtMmical  MjtMtancet  for  which 
Information  must  be  reported. 

Any  chemical  substance  which  is  in 
the  Master  Inventory  File  at  the 
beginning  of  a  reporting  period 
described  in  9  710.33,  unless  the 
chemical  substance  is  specifically 
excluded  by  S  710.26. 

§  7 1 0.26    Chemical  sutMtances  for  wtilch 
Information  is  net  required. 

The  following  categories  of  chemical 
substances  are  excluded  from  the 
reporting  requirements  of  this  subpart. 
However,  a  chemical  substance 
described  in  paragraphs  (a),  (b),  or  (c)  of 
this  section  is  not  excluded  ft^jm  the 
reporting  requirements  of  this  subpart  if 
that  substance  is  the  subject,  of  a  rule 
proposed  or  promulgated  under  section 
4,  5(a)(2J,  5(b)(4),  or  6  of  the  Act,  or  is 
the  subject  of  an  order  issued  under 
section  5(e)  or  5(f)  of  the  Act,  or  is  the 
subject  of  relief  that  has  been  granted 
under  a  civil  action  undel"  section  5  or  7 
of  the  Act. 

(a)  Inorganic  chemical  substances. 
Any  chemical  substance  which  does  not 
contain  carbon  or  contains  carbon  only 
in  the  form  of  carbonate  [=COsl,  cyano 
[-CNj.  cyanato  [-OCN],  isocyano 
(-NCJ.  or  isocyanato  [-NCOj  groups, 
or  the  chalcogen  analogues  of  such 
groups. 

(b)  Polymers.  (1)  Any  chemical 
substance  described  with  the  word 
fragments  "*polym*''^  "•alkyd"..or.  i.rt.:i 
"•oxylated"  in  the  Chemical  Abstracts 
Service  Index  or  Preferred 
Nomenclature  in  the  Chemical 
Substance  Identities  section  of  the  1985 


edition  of  the  Inventory  or  in  the  Master 
Inventory  File,  where  the  asterisk  (*) 
indicates  that  any  sets  of  characters 
may  precede,  or  follow,  the  character 
string  defined. 

(2)  Any  chemical  substance  which  is 
identified  in  the  1985  edition  of  the 
Inventory  or  the  Master  Inventory  File 
as  siloxane  and  silicone,  silsesquioxane, 
a  protein  (albumin,  casein,  gelatin, 
gluten,  hemoglobin),  an  enzyme,  a 
polysaccharide  (starch,  cellulose,  gum), 
rubber,  or  lignin.  This  exclusion, 
however,  does  not  apply  to  a  chemical 
substance  which  has  been  hydrolyzed. 
depolymertzed.  or  chemically  modified 
to  the  extent  that  the  final  product  is  no 
longer  polymeric  in  structure. 

(c)  Microorganisms.  Any  combination 
of  chemical  substances  that  is  a  living 
organism,  such  as  bacteria,  eimeria, 
fungi,  and  yeasts.  Any  chemical 
substance  produced  from  such  a  living 
organism  is  reportable  unless  otherwise 
excluded. 

(d)  Naturally  occurring  chemical 
substances.  Any  naturally  occurring 
chemical  substance,  as  described  in 
§  710.4(b).  The  applicability  of  this 
exclusion  is  determined  in  each  case  by 
the  specific  activities  of  the  person  who 
manufactures  the  substance  in  question. 
Some  chemical  substances  can  b>e 
manufactiu-ed  t)oth  as  described  in 

§  710.4(b)  and  by  means  other  than 
those  described  in  §  710.4(b).  If  a  person 
described  in  §  710.28  manufactures  a 
chemical  substance  by  means  other  than 
those  described  in  S  710.4(b),  the  person 
must  report  regardless  of  whether  the 
substance  also  could  have  been 
produced  as  described  in  S  710.4(b).  Any 
chemical  substance  that  is  produced 
from  such  a  naturally  occurring 
chemical  substance  described  in 
§  710.4(b)  is  reportable  unless  otherwise 
excluded. 

§710.28    Persons  who  must  report 

Except  as  provided  in  §  §  710.29  and 
710.30.  the  following  persons  are  subject 
to  the  requirements  of  this  subpart. 
Persons  must  determine  whether  they 
must  report  under  this  §  710.28  for  each 
chemical  substance  that  they 
manufacture  at  an  individual  site. 

(a)  Persons  subject  to  initial  reportinq. 
Any  person  who  manufactured  for 
commercial  purposes  10,000  pounds 
(4,540  kilograms)  or  more  of  a  chemical 
substance  described  in  §  710.25  at  any 
single  site  owned  or  controlled  by  that 
person  at  any  time  during  the  person's 
latest  coteplete  corporate  fiscal  year 
before  Augt^st  25. 1986.  ' 

[b]  Persons  subject  to  recurring  ' 
reporting.  Any  person  who 
manufactured  for  commercial  purposes 
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lO.OOO  pounds  (4.540  kilograms]  or  more 
of  a  chemical  substance  described  in 

5  710.25  at  any  single  site  owned  or 
controlled  by  that  person  at  any  time 
during  the  person's  latest  complete 
corporate  Hscal  year  before  August  25, 
1990,  or  before  August  25  at  four-year 
intervals  thereafter. 

(c)  Special  provisions  for  importers. 
For  purposes  of  paragraphs  (a)  and  (b) 
of  this  section,  the  site  for  a  person  who 
imports  a  chemical  substance  described 
in  S  710.25  is  the  site  of  the  operating 
unit  within  the  person's  organization 
which  is  directly  responsible  for 
importing  the  substance  and  which 
controls  the  import  transaction.  The 
import  site  may  in  some  cases  be  the 
organization's  headquarters  in  the  U.S. 
(See  also  S  7ia35{b).) 

§  710.29    Parsons  not  sut>iect  to  this 
subfMrl 

A  person  described  in  §  710.28  is  not 
subject  to  the  requirements  of  this 
subpart  if  that  person  qualifies  as  a 
small  manufacturer  as  that  term  is 
defmed  in  §  704.3(r)  of  this  chapter. 
Notwithstanding  this  exclusion,  a 
person  who  qualifies  as  a  small 
manufacturer  is  subject  to  this  subpart 
with  respect  to  any  chemical  substance 
that  is  the  subject  of  a  rule  proposed  or 
promulgated  under  section  4,  5(b)(4),  or 

6  of  the  Act,  or  is  the  subject  of  an  order 
in  effect  under  section  5(e]  of  the  Act,  or 
is  the  subject  of  relief  that  has  been 
granted  under  a  civil  action  under 
section  5  or  7  of  the  Act. 

§710.30    Activmes  for  wtiidi  reporting  Is 
not  rcQuirwL 

A  person  described  in  §  710.28  is  not 
subject  to  the  requirements  of  this 
subpart  with  respect  to  any  chemical 
substance  described  in  §  710.25  that  the 
person  manufactured  or  imported  under 
the  following  circumstances: 

(a)  The  person  manufactured  or 
imported  the  chemical  substance 
described  in  I  7ia2S  solely  in  small 
quantities  for  research  and 
development, 

(b)  The  person  imported  the  chemical 
substance  described  in  §  710.25  as  part 
of  an  article, 

(c)  The  person  manufactured  the 
chemical  substance  described  in 

§  710.25  in  a  manner  described  in 
§  720.30  (g)  or  (h)  of  this  chapter. 

§  710.32    Informatten  to  tM  reported. 

Any  person  who  must  report  under 
this  subpart  must  submit  the  information 
prescribed  In  this  section  for  each 
chemical  substance  described  in 
5  710.25  that  the  person  manufactured 
for  9ommercial  purposes  in  an  amount 
of  10,000  pounds  (4,540  kilograms)  or 


more  at  a  single  site  during  a  corporate 
fiscal  year  described  in  §  710.28.  (The 
site  for  a  person  who  imports  a  chemical 
substance  is  the  site  of  the  operating 
unit  within  the  person's  organization 
which  is  directly  responsible  for 
importing  the  substance  and  which 
controls  the  import  transaction,  and  may 
in  some  cases  be  the  organization's 
headquarters  office  in  the  U.S.).  A 
respondent  to  this  subpart  must  report 
information  in  writing  or  by  computer 
tape  as  prescribed  in  this  section,  to  the 
extent  that  such  information  is  known  to 
or  reasonably  ascertainable  by  that 
person.  A  respondent  to  this  subpart 
must  report  information  that  applies  to 
the  specific  corporate  fiscal  year  for 
which  the  person  is  required  to  report. 
Information  on  chemical  substances  for 
which  the  chemical  identities  are 
claimed  confidential  under  S  710.38  must 
be  submitted  in  writing. 

(a)  Reporting  in  writing.  Any  person 
who  chooses  to  report  information  to 
EPA  in  writing  must  do  so  by  completing 
the  reporting  form  contained  in  §  710.39, 
and  must  submit  a  separate  form  for 
each  site  for  which  the  person  is 
required  to  report.  Information  on 
substances  for  which  the  chemical 
identity  is  claimed  confidential  under 

§  710.38  must  be  submitted  in  writing  on 
a  separate  reporting  form:  a  respondent 
to  this  subpart  must  not  report 
confidential  and  non-confidential 
chemical  substance  identities  on  the 
same  reporting  form. 

(b)  Reporting  by  computer  tape.  Any 
person  who  chooses  to  report 
information  to  EPA  by  means  of 
computer  tape  must  submit  the 
information  prescribed  in  this  paragraph 
(b),  and  must  report  separately  for  each 
plant  site  for  which  the  person  is 
required  to  report.  Computer  tape 
submitted  in  response  to  this  subpart 
must  meet  EPA  specifications,  as 
described  in  the  instruction  booklet 
identified  in  fi  710.39(b).  Persons 
reporting  by  means  of  computer  tape 
also  must  submit  a  separate  reporting 
form,  with  certain  basic  data  elements 
completed,  as  specified  below,  for  each 
site  for  which  the  person  is  required  to 
report.  The  information  to  be  reported  is 
as  follows: 

(1)  On  the  reporting  form,  the  name, 
address,  city.  State,  Zip  code,  and 
telephone  number  of  a  person  who  will 
serve  as  technical  contact  for  the 
respondent  company,  and  will  be  able  to 
answer  questions  about  the  information 
submitted  by  the  company  to  EPA. 

(2)  On  the  reporting  form,  a 
certification  statement  signed  and  dated 
by  an  authorized  official  of  the 
respondent  company,  and  a  written 
statement  on  the  form  that  information 


is  being  submitted  by  means  of 
computer  tape.  The  computer  tape  shall 
be  enclosed  with  the  reporting  form. 

(3)  On  the  computer  tape,  the  specific 
chemical  name  and  Chemical  Abstracts 
Service  (CAS)  Registry  Number  of  each 
chemical  substance  for  which  reporting 
is  required  under  this  subpart.  A 
respondent  to  this  subpart  may  use 
other  chemical  identification  numbers  in 
lieu  of  CAS  Registry  Numbers  wh^n  a 
CAS  Registry  Number  is  not  known  to 
the  responderit  as  provided  in  the 
instruction  booklet  identified  in 

§  710.39(b),  including  EPA-designated 
Accession  Numbers  for  confidential 
substances,  EPA-assigned  numbers  for 
bona  fide  or  Premanufacture 
Notification  submissions  or  Test  Market 
Exemption  Applications,  or  original 
Inventory  form  numbers. 

(4)  On  the  computer  tape,  the  name, 
street  address,  city.  State,  and  Zip  code 
of  each  site  at  which  10,000  pounds 
(4,540  kilograms)  or  more  of  a  chemical 
substance  for  which  reporting  is 
required  under  this  subpart  is 
manufactured  or  imported.  (The  site  for 
a  person  who  imports  a  chemical 
substance  is  the  site  of  the  operating 
unit  within  the  person's  organization 
which  is  directly  responsible  for 
importing  the  substance  and  which 
controls  the  import  transaction,  and  may 
in  some  cases  be  the  organization's 
headquarters  office  in  the  U.S.).  A 
respondent  to  this  subpart  must  include 
the  appropriate  Dim  and  Bradstreet 
Number  for  each  plant  site  reported. 

(5)  On  the  computer  tape,  a  statement 
for  each  substance  for  which 
information  is  being  submitted 
indicating  whether  the  substance  is 
manufactured  in  the  United  States  or 
imported  into  the  United  States. 

(6)  On  the  computer  tape,  a  statement 
for  each  substance  for  which 
information  is  being  submitted 
indicating  whether  the  substance  is  site- 
limited. 

(7)  On  the  computer  tape,  the  total 
volume  (in  pounds)  of  each  subject 
chemical  substance  manufactured  or 
imported  at  each  site.  This  amount  must 
be  reported  to  two  significant  figures  of 
accuracy  provided  that  the  reported 
figures  are  within  ±10  percent  of  the 
actual  volume. 

§710.33    Whonloroport 

All  information  reported  to  EPA  in 
response  to  the  requirements  of  this 
subpart  must  be  submitted  during  an 
applicable  reporting  period.  The 
following  reporting  periods  are 
prescribed  for  this  subpart. 

(a)  Initial  reporting  period.  The  first 
reporting  period  is  from  August  25, 1986 
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to  October  10, 1986.  Any  person 
described  in  §  710.28(a)  must  report  ' 
during  this  period  for  each  chemical 
substance  described  in  §  710.25  that  the 
person  manufactured  during  the 
corporate  fiscal  year  described  in 
S  710.28(a). 

(b)  Recurring  reporting  periods.  The 
first  recurring  reporting  period  is  from 
August  25, 1990  to  October  10, 1990. 
Subsequent  recurring  reporting  periods 
are  from  August  25  to  October  10  at  4- 
year  intervals  thereafter.  Any  person 
described  in  §  710.28(b)  must  report 
during  the  appropriate  reporting  period 
for  each  chemical  substance  described 
in  §  710.25  that  the  person  manufactured 
during  the  applicable  corporate  fiscal 
year  described  in  §  710.28(b). 

§  710.35    Duplicative  reporting. 

(a)  With  regard  to  section  8(a)  rules. 
Any  person  subject  to  the  requirements 
of  this  subpart  who  previously  has 
complied  with  reporting  requirements  of 
a  rule  under  section  8(a)  of  the  Act  by 
submitting  the  information  described  in 
§  710.32  for  a  chemical  substance 
described  in  §  710.25  to  EPA,  and  has 
done  so  within  one  year  of  the  start  of  a 
reporting  period  described  in  §  710.33,  is 
not  required  to  report  again  on  the 
manufacture  of  that  substance  at  that 
site  during  that  reporting  period. 

(b)  With  regard  to  importers.  This 
subpart  requires  that  only  one  report  be 
submitted  on  each  import  transaction 
involving  a  chemical  substance 
described  in  S  710.25.  When  two  or  more 
persons  are  involved  in  a  particular 
import  transaction  and  each  person 
meets  the  Agency's  definition  of 
"importer"  as  set  forth  in  §  710.2(1)  and 
§  704.3  of  this  chapter,  they  may 
determine  among  themselves  who 
should  submit  the  required  report:  if  no 
report  is  submitted  as  required  under 
this  subpart.  EPA  will  hold  each  such 
person  liable  for  failure  to  report. 

§  710.37    Recordlteeping  requirement*. 

Each  person  who  is  subject  to  the 
reporting  requirements  of  this  subpart 
must  maintain  records  that  document 
any  information  reported  to  EPA.  For 
substances  that  are  manufactured  or 
imported  at  less  than  10.000  pounds 
annually,  volume  records  must  be 
maintained  as  evidence  to  support  a 
decision  not  to  submit  a  report.  Records 
relevant  to  reporting  during  a  reporting 
period  described  in  §  710.33  must  be 
retained  for  a  period  of  four  years 


beginning  with  the  effective  date  of  that 
reporting  period. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numl>er  2070-0070) 

§710.38    Confidentiality. 

(a)  Any  person  submitting  information 
under  this  subpart  may  assert  a 
business  confidentiality  claim  for  the 
information.  The  procedures  for 
asserting  confidentiality  claims  are 
described  in  the  instruction  booklet 
identified  in  §  710.39.  Information 
claimed  as  confidential  in  accordance 
with  this  section  and  those  instructions 
will  be  treated  and  disclosed  in 
accordance  with  the  procedures  in  Part 
2  of  this  chapter. 

(b)  A  person  may  assert  a  claim  of 
confidentiality  for  the  chemical  identity 
of  a  specific  chemical  substance  only  if 
the  identity  of  that  substance  is  treated 
as  confidential  in  the  Master  Inventory 
File  as  of  the  time  the  report  is 
submitted  for  that  substance  under  this 
subpart. 

(c)  To  assert  a  claim  of  confidentiality 
for  the  chemical  identity  of  a  specific 
chemical  substance,  the  person  must 
take  the  following  steps: 

(1)  The  person  must  report  on  the  form 
contained  in  §  710.39,  not  by  computer 
tape. 

(2)  The  person  must  submit  with  the 
report  detailed  written  answers  to  the 
following  questions  signed  and  dated  by 
an  authorized  official. 

(i)  What  harmful  effects  to  your 
competitive  position,  if  any,  do  you 
think  would  result  from  the  identity  of 
the  chemical  substance  being  disclosed 
in  connection  with  reporting  under  this 
subpart?  How  could  a  competitor  use 
such  information?  Would  the  effects  of 
disclosure  be  substantial?  What  is  the 
causal  relationship  between  the 
disclosure  and  the  harmful  effects? 

(ii)  How  long  should  confidential 
treatment  be  given?  Until  a  specific 
date,  the  occurrence  of  a  specific  event, 
or  permanently?  Why? 

(iii)  Has  the  chemical  substance  been 
patented?  If  so,  have  you  granted 
licenses  to  others  with  respect  to  the 
patent  as  it  applies  to  the  chemical 
substance?  If  the  chemical  substance 
has  been  patented  and  therefore 
.  disclosed  through  the  patent,  why 
should  it  be  treated  as  confidential? 

(iv)  Has  the  identity  of  the  chemical 
substance  been  kept  confidential  to  the 
extent  that  your  competitors  do  not 
know  it  is  being  manufactured  or 
imported  for  a  commercial  purpose  by 
anyone? 


(v)  Is  the  fact  that  the  cheitiical 
substance  is  being  manufactured  or 
imported  for  a  commercial  purpose 
available  to  the  public,  for  example  in 
technical  journals,  libraries,  or  Stale, 
local,  or  Federal  agency  public  files? 

(vi)  What  measures  have  you  taken  to 
prevent  undesired  disclosure  of  the  fact 
that  this  chemical  substance  is  being 
manufactured  or  imported  for  a 
commercial  purpose? 

(vii)  To  what  extent  has  the  fact  that 
this  chemical  substance  is  manufactured 
or  imported  for  commercial  purposes 
been  revealed  to  others?  What 
precautions  have  been  taken  regarding 
these  disclosures?  Have  there  been 
public  disclosures  or  disclosures  to 
competitors? 

(viii)  Does  this  particular  chemical 
substance  leave  the  site  of  manufacture 
in  any  form,  as  product,  effiuent, 
emission,  etc.?  If  so,  what  measures 
have  you  taken  to  guard  against 
discovery  of  its  identity? 

(ix)  If  the  chemical  substance  leaves 
the  site  in  a  product  that  is  available  to 
the  public  or  your  competitors,  can  the 
substance  be  identified  by  analysis  of 
the  product? 

(x)  For  what  purpose  do  you 
manufacture  or  import  the  substance? 

(xi)  Has  EPA,  another  Federal  agency, 
or  any  Federal  court  made  any  pertinent 
confidentiality  determinations  regarding 
this  chemical  substance?  If  so,  please 
attach  copies  of  such  determinations. 

(3)  If  any  of  the  information  contained 
in  the  answers  to  the  questions  is 
asserted  to  contain  confidential 
business  information,  the  person  must 
mark  that  information  as  "trade  secret," 
"confidential,"  or  other  appropriate 
designation. 

(d)  If  no  claim  of  confidentiality 
accompanies  information  at  the  time  it 
is  submitted  to  EPA  under  this  subpart 
or  if  substantiation  required  under 
paragraph  (c)  of  this  section  is  not 
submitted  with  the  reporting  form.  EPA 
may  make  the  information  available  to 
the  public  without  further  notice  to  the 
submitter. 

§  710.39    Reporting  form  and  irtstructione 
for  sulNnitting  Information. 

(a)  All  persons  submitting  written 
information  in  response  to  the 
requirements  of  this  subpart  must  use 
original  copies  of  the  form  contained  in 
this  S  710.39. 

(b)  Complete  instructions  tor 
completing  the  reporting  form  and 
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preparing  a  cnnpatef  tape  repoil  are 

given  in  the  EPA  poblicatioa  entitled 
"InstructiooB  for  Reporting  for  the 
Partial  Updating  of  S>e  TSCA  caiemical 
Invwitory  Data  Base     Repoftir^  forms 
and  iB»tructioD  booklets  maty  be 
cbtained  fro«  the  following  addre««: 
OTS  EKjcument  Coi>trol  Officer  (Room 
E-201),  U.S.  EnviremneBtal  Protectkm 
Agency.  Office  ofToxic  Substances 
(TS-790),  401  M  Street.  SW., 
Washington.  DC  20*60.  Attention: 
Inventory  Update  Rule.  Telephone: 
(202)  382-3698  or  (202)  755-4880. 

(c)  Completed  reporting  forms  and 
computer  tapes  must  be  submitted  to  the 
address  speafied  in  §  710.39(b)  above. 

(d)  The  reporting  form  is  as  foBows: 

BiLUNG  CODE  89<(>-S(bM 
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IMPORTANT:  Belcre  completing  this  lorm.  careluHy  read  ihe  accompanying  mstruciions 


Form  Approved  0MB  M70-0070 

App'oval  e«p"ps  1110-87 


"^ 


SEPA 


us  Envifonmental  Pfotection  Agency 

Partial  Updating  of  TSCA  Inventory  DataBase 
Production  and  Site  Report 

(Section  8(a|  Toxic  Substances  Control  Aci  15  USC  ?607) 


Heport  Number 


I.  Certification  SlaUirwnl:  I  hereby  cermy  to  the  besX  ot  my  knowledge  and  beiiel  that  (1 )  all  mfornriation  entered  on 
this  form  is  complete  and  accurate,  and  (2)  the  confidentiality  statements  on  the  back  ol  this  torm  are  true  as  to  that 
Information  for  which  I  have  asserted  a  confidentiality  claim. 

Stgnaiure  Dale 


H.  TactHMcal  Contact  iNtm*.  Company  Sir»«i  aodress.  Cify.  Sl»l».  Zlf  CoMi 


Tatepnone  No  iincluM  ArM  CoOa) 


CBl 

D 


Name/Tille  iTypeoi  Pnnd 


III.  Plant  SM*  iN»mt.  SirMi  KtOfss.  Cily.  StaM.  ZIP  CoMi 


Dun  &  B>30Slie«t  Number 


CASHtfisvy 
Hitniilyof  NuniMi 


IV.  Chemical  Substance  Idenlity/Activity/Confidentialtty 


F  PoiTCodH 
Acc«s3wrNo 
Bon>F4eNo 
CASn<9«rvNo 

Of<9ln•lin««f^- 
10r>H«eonNo 
PMNNo 
TMUNo, 


M  CnntKti  S»osunct  KXodws  on  iriitfMui  Ate  CiWMd 
I       I   Cont^n**  I I   NoncOBliOniMl 


SmciI*  CriMK*  N«m« 


EPA  Form  7740-S  (12-«S) 


CBl 

D 


CBl 

D 


Sw 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


PUM 

s« 

cei 

Ciwn 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


CBl 

D 


ITW? 


CBl 

D 


CBl 

D 


FORM 


u 


PlOduCMXI 

voww 
l»0ul<4M 


CBl  n 


CBl  n 


CBl   Q 


C-BI   D 


CBl  n 


CBl  n 


CBl   D 


CBl  n 


CBl   D 


CBl  n 


^C2  Federai  E^farter  /  Vol.  51.  No.  118  /  Tfatiraday.  ]iipe  12. 1986  /  lhi\e«t  and  Regulations 


TSCA  Invtmofy 


Where  Tu  IM  ■  iippWii  ■■<  *Km*  ( 
U  and  a  copy  of  the  inwrucuon  booHct  ■«■>  fce  obtained 


(rotn.  and  cmnflcted  (ormi  should  be  M:nt  lo: 


OTS  D«»cu»»nt  Control  Otiiotr    (T»-1»0> 
O.S.    «»»iroi»i»nt*l   yrtJtactton  *««*»„„. 
401  M  strMC.    s.w. ,   WMhtKgtion.  «:     30**m 
MfcM    Hr»«i«ocy  ll|MUta   hula 
(MM    M2-34»a  «r   12021    7SS-4aB0 


CMKcniiat  EPA  DiscfcHHrc  at  InlunMlMa 

If  you  iubmuinformalion  lo  EPA  and  claim  any  of  it  a.s  conlidenlial. 
EPA  will  puMkly  diNcl<»e  ihai  information  only  as  allowed  by  the 
procedures  set  forth  in  40  ChR  Part  2  If  no  such  claim  accompanies 
the  information  when  it  is  received.  EPA  may  mafce  that  inlormaiwn 
pubttc  without  further  notice  to  you. 

ConfMentiaNty  StattnMOta 

Chemical  substance  identity  and  other  inlormation  reported  to  EPA 
on  the  front  of  this  form  may  bcxiaimcd  confidemial  by  checking  the 
appropriate CBI  boxe*.ii»  Blocks  II  and  IV.  Uceriifymrthis  form,  the 
person  signing  in  B»«k  I  attests  to  the  truth  of  the  following  four 
statemenu  coiicerniag  all  information  claimed  as  confidential: 

1.  My  company  has  taken  measurrs  to  protect  the  confidentiality  of 
the  information,  and  it  intends  to  coniinae  to  take  such  measures. 

2.  The  infonnaiion  is  not.  and  has  not  beea.  reasonably  obtainable 
without  our  consent  by  other  persons  fothcr  than  governmental 
bodies)  by  use  of  legitimate  meant  (whcr  than  dibcovery  based  on  a 
showing  of  special  need  ■«  a  jud«c»al  or  «|uas»-jodicial  proceeding). 

3.  The  information  is  not  pubhciy  avtiilable  elsewhere. 

4.  Dtsclosuic  of  the  mkwmalnHi  would  cmue  »i*staniial  harm  to 
our  competitive  position^ 


|FR  Doc.  86-13036  Filed  6-11-86;  8:45  awi 
nUJNG  CODE  6sao-w-c 


7r4«-t<t2-«S) 


The  person  logmmg  in  BUick  I  abo  MiesU  le  the  irulh  ol  tV 
appropriate  statemcnl(s)  below  concerning  the  inlormation  spec- 
ifically claimed  confidemial  lor  the  particular  chemical  substance  By 
checking  the  CBI  bt>x  under: 

(H)  Technical  Confet/C  uwiwiir  ItkiitHy:  I  Bsscrt  that  the  Itnkage 
between  my  company  idcniiiy  (including  the  names  appearing  in 
Mticks  I  and  Hi  and  the  inlarwaiiuii  suhoMicd  on  Uuk  form  u 
confidemial.  (Note:  checking  Iho  box  docs  not  claim  plant  site  as 
cunlidciuiall. 

flV«»  C  hcimciU  McMMy:  I  ass*rt  thai  the  idenlities  of  all  ol  the 
chemical  substances  on  this  form  are  confaienual. 

(IVc)  rili>Mfirnr-"-r"^-  l  assert  that  whether  Imaaufaciufc  or 
import  the  specific  chemical  substance  is  confidential 

(IVf)  Site  Limilcd: "  I  assert  that  whether  the  specific  chemical 
substance  is  distributed  for  a  commercial  purpow  outaide  the  plant  site 
idemitied  in  Wock  f H  is  toiifitleiitial. 

(IVg)  Plain  Silr.  I  as-sert  that  the  link  of  the  specific  chemical 
subsianc-e  to  the  plant  site  identified  in  Block  III  is  confidential. 

(IVh)  Production  Volttme:  I  assen  that  the  production  volume  of 
the  specific  chemical  substance  for  the  plant  site  identified  in  Block  III 
is  confidential. 

When  claiming  that  the  identity  of  a  chemical  substance  is  con- 
fidential, you  must  provide  written  substantiation  for  such  claim  (see 
reporting  instructions).  Failure  to  do  so  may  cesuU  in  EPA  making 
that  information  public  without  further  notice  lo  yoo. 
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IM  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  403 

CFRL  2950-31 

Water  Pollution;  General  Pretreatment 
Regulations  for  Existing  and  New 
Sources 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. _^^ 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  proposing 
revisions  to  the  General  Pretreatment 
Regulations  (40  CFR  Part  403).  The 
proposed  modifications  are  intended  to 
clarify  existing  regulations;  respond  to 
recommendations  of  the  Pretreatment 
Implementation  Review  Task  Force 
(PIRT);  and  conform  the  pretreatment 
regulations,  where  appropriate,  to  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
regulations  (40  CFR  Part  122),  and 
changes  thereto  published  September  28. 
1984  (49  FR  37998). 

DATES:  Comments  must  be  received  on 
or  before  August  11. 1986. 
ADDRESS:  Comments  should  be 
addressed  to  Hans  1.  E.  Bjomson. 
Permits  Division  (EN-336). 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  2G46a  The 
supporting  information  and  all 
comments  on  this  proposal  will  be 
available  for  inspection  and  copying  at 
the  EPA  Public  Information  Reference 
Unit.  Room  2402.  The  EPA  public 
information  regulation  (40  CFR  Part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT. 

George  E.  Young,  Permits  Division  (EN- 
336),  Environmental  Protection  Agency. 
401  M  Street.  SW.,  Washington,  DC 
20460,  (202)  475-9539. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Proposed  Changes 

A.  Pretreatment  Standards  and 
Requirements 

1.  Calculation  of  Equivalent  Mass  and 
Concentration  Limits 

2.  Centralized  Waste  Treatment 

3.  Local  Limits 

4.  Combined  Wastestream  Formula 

5.  Prohibition  on  Dilution 

B.  POTW  Pretreatment  Program 
Requirements 

1.  Deadline  for  Program  Approval — 
Newly  Required  POTW  Pretreatment 
Programs 

2.  POTW  Program  Requirements- 
Remedies 

3.  ModiHcation  of  Approved  POTW 
Pretreatment  Programs 


C.  POTW  and  State  Pretreatment  Program 
Approval 

1.  POTW  Pretreatment  Program  and 
Removal  Credit  Application 
Submission — Approval  Authority  Action 

2.  Approval  of  Stale  Pretreatment 
Proems — State  Regulations 

3.  Approval  Procedures  for  POTW 
Pretreatment  Programs  and  Authority  to 
Grant  Removal  Credit 

D.  Reporting  and  Compliance  Monitoring 

1.  Baseline  Monitoring  Report — Deadline 
for  New  Sources 

2.  Measurement  of  Pollutants 

3.  Sampling  Techniques 

4.  Annual  POTW  Reports 

5.  Signatory  Requirements  for  Industrial 
User  Reports 

8.  Reporting  Requirements — Extension  to 
Non-Categorical  Discharges 

7.  Notification  of  Slug  Loadings 
8. 90-Day  Compliance  Report 

9.  Industrial  User  CompUance  Reports- 
Monitoring  Requirements 

la  Self-Monitoring  vs.  POTW  Monitoring 
11.  Notification  by  Industrial  Users  of 
Changed  Discharge 

E.  Miscellaneous 

1.  New  Source  Criteria 

2.  New  Source  Compliance  Deadline 

3.  Variance  for  Fundamentally  Different 
Factors 

4.  Net-Gross  Calculations 

5.  Upset 

6.  Bypass 

III.  Executive  Order  12291 

IV.  Paperwork  Reduction  Act 

V.  Regulatory  Flexibility  Act 

VI.  Judicial  Review  of  Provisions  Not 

Amended 

VII.  EPA  Documents  Cited  in  This  Notice 

I.  Background 

On  June  28, 1978.  EPA  promulgated 
the  General  Pretreatment  Regulations, 
which  established  mechanisms  and 
procedures  for  controlling  the 
introduction  of  wastes  from  industry 
and  other  non-domestic  sources  into 
publicly  owned  treatment  works 
(POTWs)  (43  FR  27736).  Following 
promulgation,  several  parties  brought 
actions  in  Federal  court  challenging 
these  regulations.  Pursuant  to  the  terms 
of  a  settlement  agreement  entered  into 
by  EPA  and  some  of  the  parties  to  the 
litigation,  the  Agency  promulgated 
amendments  to  the  General 
Pretreatment  Regulations  for  Existing 
and  New  Sources  on  January  28, 1981  (46 
FR9404). 

Several  provisions  of  the  amended 
regulations  were  subsequently 
challenged.  In  National  Association  of 
Metal  Finishers  et  al.  v.  EPA.  719  F.2d 
624  (3d  Cir.  1983).  the  United  States 
Court  of  Appeals  for  the  Third  Circuit 
upheld  the  removal  credit  provision 
(S  403.7)  and  the  combined  wastestream 
formula  (§  403.6(e))  in  their  then  existing 
forms.  The  Court  also  remanded  to  EPA 
the  definitions  of  "pass  through," 
"interference,"  and  "new  source"  for 


further  action  consistent  with  the  Clean 
Water  Act  (CWA)  and  the  Court's 
opinion.  Essentially,  the  Court  held  that 
the  definition  of  "interference"  must 
provide  for  hability  by  the  industrial 
user  only  when  the  user  caused 
inhibition  or  disruption  of  the  treatment 
processes.  The  court  ruled  that  the 
definition  of  "pass  through"  had  to  be 
repromulgated  according  to  the  required 
procedures  of  the  Administrative 
Procediu^s  Act;  the  Court  did  not  rule 
on  the  definition  itself.  The  Court  also 
held  that  the  definition  of  "new  source" 
was  inconsistent  with  the  CWA  because 
it  excluded  sources  that  would  be 
considered  new  sources  under  the  Act. 

On  February  10. 1984.  the  Agency 
published  a  final  rule  in  the  Federal 
Register  that  suspended  the  definitions 
of  "new  source"  (5  403.3(k)), 
"interference"  (S  403.3(i))  and  "pass 
through"  [i  403.3(n)).  The  "new  source" 
definition  was  published  as  a  final  rule 
on  July  10, 1984  (49  FR  28058).  New 
definitions  of  "interference"  and  "pass 
through"  were  proposed  by  EPA  on  June 
19, 1985  (50  FR  25526). 

The  Court  in  the  NAMF  decision  also 
held  that  Section  301(1)  of  the  Clean 
Water  Act  prohibited  EPA  from  granting 
fundamentally  different  factors 
variances  for  toxic  pollutants  covered 
by  categorical  pretreatment  standards. 
The  Agency  petitioned  the  Supreme 
Court  to  review  this  aspect  of  the  Third 
Circuit's  decision.  On  February  27. 1985, 
the  Supreme  Court  overruled  the  Third 
Circuit's  decision  on  FDF  variances 
(Chemical  Manufacturers  Assn..  et  al.  v. 
Natural  Resources  Defense  Council,  No. 
83-1013  (1985)).  Under  the  Supreme 
Court's  decision,  EPA  has  authority  to 
grant  FDF  variances  for  toxic  pollutant 
limits.  Consistent  with  that  decision,  the 
Agency  has  reinstated  the  FDF  provision 
(5  403.13)  in  its  original  form  (50  FR 
38809,  September  25, 1985). 

Subsequent  to  the  NAMF  decision, 
EPA  promulgated  revisions  to  the 
removal  credit  provision  (5  403.7)  to 
simplify  the  procedures  for  documenting 
consistent  removal  and  obtaining 
removal  credits.  These  revisions  were 
published  in  the  Federal  Register  on 
August  3, 1984  (49  FR  31212).  The 
amended  provision  was  recently  struck 
down  by  the  United  Slates  Court  of 
Appeals  for  the  Third  Circuit  in  Natural 
Resources  Defense  Council,  Inc.  v.  EPA. 
No.  85-3012  (3d  Cir.  1986).  EPA  is 
reviewing  this  decision  to  determine  the 
appropriate  response. 

"Today's  proposed  revisions  are 
intended  to  accomplish  several  goals. 
They  make  a  number  of  substantive 
changes  to  address  short-comings  in  the 
existing  regulations  that  have  been 


discovered  since  the  January  28, 1981, 
pretreatment  amendments  were 
promulgated.  The  revisions  also  respond 
to  recommendations  of  the  Pretreatment 
Implementation  Review  Task  Force 
(PIRT).  PIRT  was  established,  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  by  the  Administrator  of 
EPA  on  February  3, 1984.  to  provide  the 
Agency  with  recommendations  on 
improving  implementation  of  the 
national  pretreatment  program.  The 
Task  Force,  which  was  made  up  of 
representatives  of  POTWs,  States, 
industry,  environmental  groups  and  EPA 
Regional  Offices,  arrived  at  its 
recommendations  through  consensus 
among  the  mepibers  after  extensive 
discussion.  HI^T  issued  its  Interim 
Report  to  the  Administrator  on  June  12, 
1984.  The  Task  Force's  Final  Report  to 
the  Administrator  was  issued  on 
January  30, 1985.  Recommendations 
were  made  in  the  areas  of  program 
simphfication  and  clarification, 
enforcement  resources,  and  roles  and 
relationships  within  the  national 
pretreatment  program.  The 
reconunendations  generally  focus  on  the 
need  for  guidance,  training  programs, 
technical  assistance,  policy  statements 
and  regulatory  amendments  in  these 
areas. 

Finally,  the  revisions  will  make 
several  provisions  of  the  pretreatment 
regulations  compatible,  where 
appropriate,  with  their  counterparts  in 
the  NPDES  regulations  (40  CFR  Parts 
122, 123, 124.  and  125).  Consistent 
regulations  are  generally  appropriate 
because  in  many  cases  the  logic 
supporting  the  NPDES  provision  is 
equally  applicable  in  the  pretreatment 
context  EPA  promulgated  final 
revisions  to  the  NPDES  regulations  on 
September  26. 1964  (49  FR  3804i4. 

There  are  ttventy-ei^t  amendments 
being  proposed  today.  These  fall  into 
five  major  areas:  (1)  Pretreatment 
standards  and  requiremeots,  (2)  POTW 
pretreatment  program  requirements,  (3) 
POTW  and  State  pretreatment  pro-am 
approval  procedares.  (4)  reportiag  and 
compliance  monitoring,  and  (5) 
miscellaneous  provisions.  The  overall 
impact  (rf  the  proposal  is  to  make  the 
regulations  easier  to  understand.  leduce 
burdens  on  the  regulated  conrnmnty. 
and  generally  improve  the 
implementabon  of  the  national 
pretreatment  program. 

The  proposed  revisions  do  not  alter 
the  existing  regulatory  framework.  Nor 
will  they  affect  the  abUity  of  POTWs  or 
industrial  users  to  comply  in  a  tisMly 
manner  with  existing  or  forthcoaitng 
pretreatment  standards  and  other 
regulatory  requirements.  General 


prohibitive  discharge  standards, 
specified  in  $  403.5  of  the  regulations, 
are  unchanged.  Similarly,  categorical 
pretreatment  standards  are  unaffected 
by  this  proposal.  As  before,  most  maior 
POTWs  are  still  required  to  develop  and 
implement  local  pretreatment  programs, 
pursuant  to  §  403.8  and  %  403.9.  to 
ensure  that  non-domestic  users  of  the 
municipal  system  comply  with 
applicable  pretreatment  requirements. 
Approval  of  State  requests  for  authority 
to  administer  the  pretreatment  program 
will  also  continue  as  before.  The  basic 
reporting  requirements  of  the  regulations 
(e.g.,  S  403.12)  remain  intact 

II.  Proposed  Changes 

A.  Pretreatment  Standards  and 
Requirements 

1.  Calculation  of  Equivalent  Mass  and 
Concentration  Umits  (40  CFR  403.6(c)) 

a.  Existing  rule.  National  categorical 
pretreatment  standards  establish  limits 
on  pollutants  discharged  to  POTWs  by 
certain  industries.  In  some  cases,  the 
categorical  standards  set  limitations  in 
terms  of  pollutant  concentration.  Other 
standards  establish  limitations  in  terms 
of  both  concentration  and  pollutant 
mass,  which  is  established  on  the  basis 
■  of  production  (i.e..  x  pounds  of  pollutant 
per  unit  of  production).  However,  in 
certain  categorical  standards  EPA  has 
set  only  production-based  mass 
limitations.  The  purpose  of  such 
limitations  is  generally  to  reflect  the  use 
of  flow  reduction  as  part  of  the 
technological  model  for  establishing  the 
standard. 

Production-based  limitations  are 
administratively  more  difficult  for  the 
Control  Authority  to  implement  than 
concentration  limitations.  To  test  for 
compliance  with  a  concentration-based 
standard,  one  need  only  take  a 
wastewater  sample,  measure  the 
concentration  of  the  regulated 
poUutant(s).  and  compare  this  result  to 
the  standard  For  the  prododion-based 
standards,  however,  one  nest  also 
measure  the  flow  of  the  regnlated  waste- 
stream  to  translate  the  concentration 
measurement  into  a  pollutant  mass  and 
determine  the  discharger's  pnxhiction 
rate  at  the  time  of  samphng.  The  most 
difficult  step  in  determiniBg  whether  an 
industrial  user  is  in  compliance  with  a 
production-based  standard,  according  to 
PIRT.  is  detennimog  the  ap^iceUe 
production  rate.  This  rate  will  vary  over 
time,  and  in  some  industries  will  even 
fluctuate  dally. 

For  direct  dischargers,  the  NPDES 
regulations  simplify  the  implementation 
of  production-based  mass  afHuent 
limitations  guidelines  by  requiring  that 
the  permit  limits  be  based  upon  a 


reasonable  measure  of  the  actual 
production.  Generally,  this  should  be  a 
long-term  average  of  the  facility's 
prodoction.  The  permit  (or  a  fact  sheet 
describing  the  basis  for  the  permit)  must 
specify  tlw  production  level  that  was 
used  to  derive  the  permit  limit  This 
process  estabhshes  a  single  mass  limit 
that  the  permittee  must  meet,  even 
though  production  and  flows  may  vary 
over  time.  (However,  if  production  and 
flows  change  significantly,  the  permittee 
must  report  these  changes  and  the 
permitting  authority  may  modify  the 
permit  accordingly.  See  40  CFR  122.42(b) 
and  122.62(a)(1).) 

The  current  pretreatment  regulations 
contain  no  specific  provisions  relating  to 
translation  of  production-based 
limitations  into  mass  or  concentration 
limits.  Thus,  an  industrial  user's 
compliance  is  determined  based  upon 
the  categorical  standard  itself  since 
users  must  at  all  times  meet  the 
standard.  To  determine  compliance  with 
production-based  standards,  the 
production  and  flow  at  the  time  of 
compliance  evaluation  must  also  be 
determined  (since  any  monitoring 
results  would  be  expressed  in  terms  of 
concentration). 

b.  Proposed  change.  PIRT  stated  that 
POTWs  would  like  to  translate 
production-based  categorical 
pretreatment  standards  into  enforceable 
mass  hmits.  Many  POTWs  would  also 
like  to  convert  these  mass  limits  into 
equivalent  concentration  limits.  Such 
conversions  simplify  compliance 
evaluation  as  noted  above.  However, 
PIRT  indicated  that  POTWs  are  unsure 
of  whether  this  is  allowed  under  the 
pretreatment  regulations,  ar»d.  to  the 
extent  allowed,  of  the  methodology  to 
be  used  and  the  legal  status  of  the 
equivalent  limits.  As  explained  in  EPA's 
Guidance  Manual  for  the  Use  of 
Production  Based  Categorical 
Pretreatment  Standards  and  the 
Combined  Wastestream  Formula  (1985). 
the  existing  regulations  allow  Control 
Authorities  to  calculate  equivalent 
concentration  (or  mass)  limits  as  a  tool 
for  determining  compliance  with 
appUcable  categorical  standards. 
However,  an  industrial  aser's 
compliance  with  such  equivalent  limits 
does  not  relieve  the  user  of  the  legal 
requirement  to  l>e  in  compliance  with 
the  production-based  staiadard  itself. 
Thus,  the  equivalent  mass  and 
concentration  limits  do  not  shi^d  the 
industrial  user  from  direct  EPA  or  State 
enforcement  of  the  production-based 
standard.  Obviously,  this  undercuts  the 
benefits  of  the  equivalent  Umits. 

Based  on  PlRTs  recommendation. 
EPA  is  proposing  today  to  revise  the 
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pretreatment  regulations  to  change  the 
legal  status  of  equivalent  concentration 
or  mass  limits  calculated  by  Control 
Authorities  from  production-based 
categorical  standards.  Today's  proposal 
adds  a  new  paragraph  to  §403.6(c) 
stating  that  these  equivalent  limits, 
when  properly  calculated  using 
procedures  included  in  today's  proposal, 
will  be  deemed  pretreatment  standards 
for  the  purposes  of  section  307(d)  of  the 
Clean  Water  Act  and  shall  be 
enforceable  as  such.  In  addition,  the 
proposal  specifically  states  that 
industrial  users  will  be  required  to 
comply  with  the  equivalent  limits,  when 
established,  in  lieu  of  the  promulgated 
categorical  standards  from  which  these 
limits  were  derived.  As  a  result, 
industrial  users  that  are  in  compliance 
with  equivalent  concentration  or  mass 
limits  calculated  in  accordance  with  the 
procedures  specified  in  today's  proposal 
will  not  be  subject  to  direct  EPA 
enforcement  actions  based  on  the 
production-based  standard  itself.  Rather 
the  equivalent  limits  will  be  federally 
enforceable.  The  proposed  rule  will 
support  the  efforts  of  POTWs  to 
establish  such  limits  as  part  of  their 
approved  pretreatment  programs. 

As  part  of  today's  proposal,  EPA  is 
also  setting  forth  in  the  regulations  the 
procedures  to  be  used  by  Control 
Authorities  to  calculate  equivalent 
concentration  and  mass  timits  for 
production-based  categorical  standards. 
To  convert  a  production-based  standard 
to  a  mass  limitation,  the  limit  in  the 
standard  is  multiplied  by  an  appropriate 
production  rate.  Consistent  with  40  CFR 
122.45(b)(2)  of  the  NPDES  regulations, 
this  production  rate  is  based  not  upon 
the  designed  production  capacity  but 
rather  upon  a  reasonable  measure  of  the 
facility's  actual  long-term  average  daily 
production  (e.g.,  the  daily  average 
during  a  representative  year).  This  is  to 
ensure  that  facilities  operating  below 
the  full  capacity  are  treating  their 
wastewater  to  the  extent  required  by  the 
Clean  Water  Act's  technology-based 
pretreatment  requirements,  rather  than 
reducing  their  level  of  treatment  due  to 
unused  production  capacity.  Such  an 
approach  also  ensures  equity  among 
facilities  in  the  same  industry, 
regardless  of  their  design  capacity. 

To  arrive  at  a  concentration 
limitation,  this  mass  limitation  is  further 
divided  by  the  industrial  user's  average 
daily  flow  rate  of  process  wastewater 
regulated  under  the  standard.  Like  the 
production  rate,  this  flow  rate  must  be 
based  on  a  reasonable  measure  of  the 
actual  long-term  average  daily  flow  of 
the  regulated  process  wastewater.  The 
same  production  and  flow  figures  should 


be  used  for  calculating  both  the 
maximum  daily  and  maximum  monthly 
average  (or  4-day  average)  limitations. 
Examples  of  these  calculations  appear 
below. 


Method    Na    1.    Bq*Mtm* 

MsMUmtt. 


Daly  nmimiini.. 


Comttona: 
PToduckon.. 

Flow 


CMoMiont: 
.004   kg   Cu/Wi    X    500 

tonJilmt=2  kg  Cu/d^r. 
.002    kg   Cu/lon    x    500 
kin/day»1  kg  Cu/d^r 
Eqwvalenl  LinM: 
Duly  maamum. 


.„   004  kg  Cu/ton  o<  product 
.-  .002  kg  Cu/«on  ol  product 

...  500  ton  o«  product/d^r.  12- 

mon(^  average. 
._  Not  Appkcat)**. 


iMlaaniufn  montMy  average.. 


2kgCu/da)f. 
1  kgCu/day. 


Method  Na  2.  Cqutvilenl  Conoentntkin  Hum 

lleiKtanlii  '<^, 

OeityManmun .004  kg  Co/ton  o(  product 

MeaiTMn  Monthly  Avafage ..  .002  kg  Cu/lon  o«  product 
CondMona; 

Producaon 500  ton  o«  product/day.  «- 

monm  average. 

Row -2  rntton  gai/day.  IZ-morrth 

average. 
GaJfitotififvi' 


.004  kg  Cu/ton  x  500  ton/day 
.2  n$  gal/day  x  3.7S* 


.002  kg  Cu/ton  x  500  ton/day 
2  mt  ga./dBy  x  3.7S* 


a2.6fflg/l 


■Uiitg/I 


Equiialant  Umla: 

Daily  Maamum 2.6  mg/t  Cu. 

Maximum  MonUhy  Average..  1.3  mg/l  Cu. 

*  INa  lector  convarta  kg/ mil  gal  10  mg/L 

Today's  proposal  also  requires  the 
industrial  user  to  immediately  notify  the 
Control  Authority  if  either  the  long-term 
production  or  flow  rate  changes 
substantially.  Periodic  fluctuations 
should  not  be  reported  under  this 
requirement:  these  variations  are 
factored  into  the  development  of  the 
categorical  standard.  However, 
significant  additions  to  or  reductions  in 
the  production  level  that  will  represent 
the  facility's  production  over  the  long- 
term  must  be  reported.  The  Control 
Authority  will  then  adjust  the  equivalent 
mass  and  concentration  limits  to  reflect 
the  changes. 

EPA  is  also  proposing  to  revise  the 
periodic  compliance  report  in  §  403.12(e) 
to  require  that  for  industrial  users 
subject  to  production-based  categorical 
pretreatment  standards,  the  compliance 
reports  described  in  that  section  must 


include  the  user's  actual,  average 
production  rate  for  the  reporting  period. 
This  is  to  ensure  that  the  Control 
Authority  has  up-to-date  production 
information. 

2.  Centralized  Waste  Treatment  (40  CFR 
403.6(e)) 

a.  Background  The  centralized 
treatment  of  industrial  wastewater  has 
received  increased  attention  recenUy. 
The  number  of  centralized  waste 
ti^atment  (CWT)  facilities  also  has 
increased  as  compliance  deadlines  for 
categorical  pretreatment  standards  are 
reached.  Therefore,  it  is  appropriate  to 
provide  the  public  with  a  statement  of 
EPA's  policy  for  regulating  CWT 
facilities.  Today's  preamble  will  discuss 
the  requirements  applicable  to  CWT 
facilities  and  the  regulatory  changes 
proposed  by  the  Agency  to  clarify  these 
requirements. 

Typically,  to  comply  with  CWA 
requirements  a  plant  will  install  the 
necessary  control  8ystem(s)  on  site  to 
treat  its  process  wastewater  prior  to 
discharging  the  effluent  either  directly 
into  receiving  waters  or  indirectly 
through  a  POTW.  For  large  industrial 
concerns,  on-site  treatment  is  likely  to 
be  the  most  cost-effective  treatment 
alternative.  However,  due  to 
construction  and  operation  and 
maintenance  costs,  on-site  treatment 
may  not  be  preferable  for  some  smaller 
plants  generating  small  amounts  of 
process  wastewater.  CWT  represents  an 
alternative  approach  to  on-site 
treatment,  particularly  for  this  latter 
group.  CWT  facilities  are  constructed  to 
treat  industrial  waste  from  multiple 
contributors.  Instead  of  constructing 
facilities  to  provide  on-site  treatment  of 
its  effluent,  a  plant  conveys  its 
wastewater  through  pipes,  by  truck,  in 
drums,  or  by  some  other  means  to  a 
CWT  facility.  The  CWT  facility  treats 
the  wastewater,  frequently  in 
conjunction  with  other  compatible 
wastes,  using  predominantly  the  same 
technology  as  would  be  used  had  the 
individual  industrial  contributor 
established  treatment  facilities  on-site. 
The  CWT  faciUty  then  discharges  the 
treated  wastewater  to  either  a  receiving 
stream  (subject  to  NPDES  permitting 
requirements)  or  to  a  POTW  (subject  to 
pretreatment  requirements). 

Several  factors  have  contributed  to 
the  growing  interest  in  CWT.  First,  used 
appropriately,  CWT  can  result  in 
considerable  cost  savings  over  the 
construction  and  operation  and 
maintenance  of  on-site  treatment  at' 
individual  plants.  Second,  CWT 
facilities  are  generally  operated  by 
professional  waste  handlers  and 
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therefore  offer  the  possibility  of  more 
effective  treatment  and  management  of 
industrial  users'  waste.  Finally.  CWT 
offers  increased  potential  for  resource 
recovery,  which  often  requires  large 
volumes  of  waste  in  order  to  be  cost- 
effective.  Of  course,  the  full  realization 
of  these  benefits  is  contingent  upon 
assuring  that  only  compatible  wastes 
are  combined  at  CWT  facilities. 
A  CWT  facility  that  is  a  direct 
discharger  is  required  to  have  an  NPDES 
permit.  The  permit  must  impose  all 
applicable  permit  requirements  under 
sections  301  and  402  of  the  Act, 
including  technology-based 
requirements  based  on  best  available 
technology  (BAT)  and  best  conventional 
control  technology  (BCT).  The  Agency 
can  issue  the  permit  either  to  the  CWT 
facility  alone  or  joinUy  to  the  CWT  and 
one  or  more  of  its  contributors.  In 
Decision  of  the  General  Counsel  No.  43 
()une  1976).  the  Agency  discussed  its 
statutory  authority  to  provide  in  an 
NPDES  permit  that  a  directly 
discharging  CWT  facility  and  its 
industrial  users  are  jointly  and  severally 
responsible  for  compliance  with  the 
provisions  of  a  joint  NPDES  permit 
issued  to  all  of  them.  In  that  Decision. 
EPA  also  determined  that  it  may  include 
monitoring  requirements  at  both  the 
CWT  facility  and  at  individual  or  joint 
wastestreams  upstream  of  the  CWT 
facility,  and  require  each  industrial  user 
to  provide  information  on  production 
rates  for  each  product  and  consumption 
rates  for  each  raw  material.  The 
Decision  noted  that  where  an  industry 
uses  a  separate  contracting  facility  to 
treat  its  wastes,  that  treatment  choice 
would  not  insulate  the  industry  from  the 
requirements  of  the  Act. 

The  Agency  is  treating  CWT  facilities 
that  are  indirect  dischargers  (i.e.,  those 
discharging  wastewater  to  a  POTW) 
analogously.  These  CWT  facilities  are 
industrial  users  of  POTWs  and  are 
subject  to  all  applicable  pretreatment 
standards  and  requirements. 
Accordingly.  CWT  facilities  are  subject 
to  the  General  Pretreatment  Regulations, 
categorical  pretreatment  standards  and 
local  pretreatment  standards.  (It  should 
also  be  noted  that  CWT  faciUties  that 
accept  wastes  defined  as  "hazardous 
wastes"  under  40  CFR  Part  261  may  be 
subject  to  additional  requirements  under 
the  Resource  Conservation  and 
Recovery  Act  ("RCRA")  and 
implementing  EPA  regulations.) 
Industrial  users  must  comply  with  any 
categorical  standard(s)  applicable  to  the 
wastes  they  treat.  For  example,  if  the 
CWT  facility  handles  wastewaters  from 
a  contributor  subject  to  the 
electroplating  categorical  pretreatment 


standard,  the  CWT  facility's  discharge 
of  these  wastewaters  would  also  be 
subject  to  this  standard.  If  the 
contributor  were  a  member  of,  for 
instance,  the  "electroplating  of  common 
metals"  subcategory,  the  limited 
parameters  would  include,  among 
others,  cyanide,  lead  and  cadmium. 

The  Agency's  treatment  of  indirect 
discharging  CWT  facilities  derives  from 
the  Clean  Water  Act.  In  section  307(b), 
Congress  directed  EPA  to  promulgate 
pretreatment  standards  "to  prevent  the 
discharge  of  any  pollutant  through 
treatment  works  .  .  .  which  are 
publicly  owned,  which  pollutant 
interferes  with,  passes  through,  or  is 
otherwise  incompatible  with  such 
works."  The  categorical  pretreatment 
standards  promulgated  by  EPA  apply  to 
the  wastewaters  generated  by  certain 
industrial  processes  and  discharged  to  a 
POTW,  regardless  of  whether  they  are 
finally  discharged  from  the  industrial  - 
generator  or  through  some  intermediate 
conduit.  In  other  words,  it  is  not  by 
whom  these  wastewaters  are  ultimately 
discharged  to  the  POTW.  but  rather 
their  nature  and  origin  that  determines 
the  applicability  of  EPA's  categorical 
standards. 

If  all  the  contributors  to  a  CWT 
facility  are  covered  by  a  single 
categorical  pretreatment  standard,  then 
the  CWT  facility  must  meet  the  limits 
contained  in  that  standard.  Where  that 
standard  is  production-based,  the  limit 
would  be  derived  using  a  reasonable 
measure  of  the  production  from  all  the 
contributors.  It  is  likely,  however,  that  a 
CWT  facility's  customers  will  include 
members  of  more  than  one  industrial 
category  covered  by  categorical 
standards  and/or  "non-categorical" 
industrial  users  (i.e..  those  not  currently 
subject  to  federal  categorical 
pretreatment  standards).  In  such  cases, 
CWT  facilities,  like  all  other  industrial 
users  that  mix  process  effluent  regulated 
by  various  categorical  standards  prior  to 
treatment  or  mix  process  effluent 
regulated  by  a  categorical  standard  with 
wastewater  that  is  not  subject  to  those 
standards  prior  to  treatment,  must 
calculate  an  adjusted  pretreatment 
standard  using  the  combined 
wastestream  formula  (see  S  403.6(e)). 
This  ensures  that  the  treatinent  of 
combined  wastes  performed  at  a  CWT 
facility  is  equivalent  to  on-site  treatment 
of  the  same  combined  wastes  at 
equivalent  integrated  industrial 
facilities.  It  also  protects  against 
dilution  as  a  substitute  for  treatment  of 
combined  wastewater  flows.  (See  46  FR 
9419-9423.  January  28. 1981).  For  a  more 
detailed  discussion  of  how  to  use  the 
combined  wastestream  formula,  see 


EPA's  Guidance  Manual  for  the  Use  of 
Production-Based  Categorical 
Pretreatment  Standards  and  the 
Combined  Wastestream  Formula  (1985). 

Application  of  the  combined 
wastestream  formula  requires  several 
steps  when  a  CWT  facility  accepts 
wastewater  from  an  industrial 
contributor  regulated  by  a  categorical 
pretreatment  standard  expressed  only  in 
terms  of  mass  of  pollutant  per  unit  of 
production  (i.e..  a  "production-based" 
standard).  The  CWT  facility  must  obtain 
sufficient  production  and  wastewater 
flow  information  to  calculate  an 
adjusted  concentration  or  mass 
standard  for  each  contributor.  All 
applicable  limits  must  be  converted  to 
the  same  terms.  The  procedure  for 
calculating  concentration  or  mass-per- 
day  limits  from  production-based 
standards  has  been  described  above  in 
this  preamble.  (See  also  EPA's  Guidance 
Manual  for  the  Use  of  Production-Based 
Categorical  Pretreatment  Standards  and 
the  Combined  Wastestream  Formula, 
mentioned  above,  which  addresses  the 
conversion  of  production-based 
standards  to  equivalent  mass-per-day  or 
concentration  limits.)  The  adjusted  limit 
should  be  used  in  the  combined 
wastestream  formula  to  calculate  the 
applicable  standard  for  the  CWTs 
discharge.  If  the  industrial  user  sends 
only  a  portion  of  its  waste  to  the  CWT 
facility,  then  the  CWT  facility  must 
calculate  the  portion  of  the  adjusted 
standard  allocable  to  the  CWT  facility. 
Generally,  this  should  be  a  flow- 
proportioned  adjustment. 

Although  the  wastewaters  accepted 
by  CWT  facility  for  treatment  can  vary 
over  time,  application  of  the  combined 
wastestream  formula  will  not  ^ 

necessarily  mean  that  these  facilities 
will  be  required  to  recalculate  the 
applicable  limits  on  a  daily  basis.  CWT 
facilities  need  to  know  in  advance  the 
nature  of  the  wastewaters  they  are 
accepting  in  order  to  ensure 
compatibility  with  their  treatment 
systems.  EPA  assumes  that  most  CWT 
facilities  will  have  an  established  core 
of  customers  regidariy  sending  in  their 
wastewaters  for  treatment,  and  that 
therefore,  the  composition  of  incoming 
wastewaters  will  generally  be  fairly 
stable.  The  Agency  invites  conunents  on 
whether  this  reflects  actiial  practice. 
Moreover,  EPA  does  not  expect  CWT 
facilities  to  recalculate  their  hmits  every 
time  there  is  any  change  in  their 
incoming  wastewaters.  Rather,  only 
when  there  are  substantial  changes  in 
the  make-up  of  wastewaters  being 
accepted  for  b^atment  by  the  CWT 
facility  will  the  limits  need  to  be 
recalculated. 
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Choostog  a  CWT  faalky  ka  tiaatiMDt 
of  its  wastewater  does  not  BBcaMariiy 
relieve  the  industhal  wer  of 
responsibility  for  those  wastes  it 
generates.  NPOES  Decision ol  the 
General  Counsel  No.  43  explauM^  ike 
Agency  policy  that  industrial 
contributors  to  a  privately  owned. 
directly  discharging  CWT  facility  may 
be  held  jointly  and  severally  liable  for 
the  CWT  facility's  noncompliaRce  with 
a  single  permit  issued  to  the  CWT 
facility  and  its  indastnal  contributors,  to 
the  extent  that  the  noncompliance  is 
attributable  to  wastes  from  such 
industrial  contributors.  Similarly,  a  plant 
sending  its  wastewater  to  an  indirectly 
discharging  CWT  aoay  be  held 
resporwible  for  the  proper  treatment  of 
its  wastes.  This  includes  compliance  by 
the  CWT  facihty  with  pretreatment 
standards,  including  categorical 
pretreatment  standards,  the  prohibitive 
discharge  standards  in  §  403.5(a)  and 
(b).  and  local  limits  developed  under 
§  403.5(c).  Normally.  EPA  and  the  States 
will  hold  the  CWT  facility  itself  liable 
for  any  violation.  However,  where  this 
is  not  adequate,  the  contributors  can  be 
included. 

A  question  has  arisen  as  to  whether 
on-site  treatment  facilities  used  for 
clean-up  actions  taken  pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  ("CERCLA  ■)  and  discharging 
to  POTWs  are  CWT  facihties  for 
purposes  of  these  regulations.  Ahhoogh 
Jhese  CERCLA  treatment  facilities  may 
treat  industrial  wastes  that  were 
initially  generated  by  processes 
currently  covered  under  one  or  more 
categorical  pretreatment  standards,  k 
will  in  most  cases  not  be  possible  to 
identify  the  wastes'  origins.  Even  where 
this  is  possible,  it  may  be  difficult  to 
determine  relative  quantities  of 
categorical  and  non-categorical  wastes. 
The  combined  wastestream  formula  is 
intended  to  apply  where  discrete, 
identifiable  discharges  are  combined 
prior  to  treatment.  It  does  not  apply  to 
situations  where  categorical  wastes 
cannot  be  identified  and  quantified. 
However,  where  the  treated  waste  is 
subsequently  discharged  to  a  POTW. 
other  pretreatment  standards,  such  as 
the  prohibitive  discharge  standards  in 
§  403.5  (a)  and  (b)  and  any  local  limits 
established  under  §  403.5(c).  are 
applicable.  In  addition,  if  discrete 
wastestreams  contributing  to  the  waste 
can  be  identified,  categorical  standards 
and  tlie  combined  wastestream  formula 
apply  as  well. 

Under  EPA's  recent  policy  entitled 
"CERCLA  Compliance  With  Other 
Environmental  Statutes. "  published  at 
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50  FR  47M6  (Norenber  ZOt  1M5). 
requinnests  of  F^iuaik  cavinaBMntal 
and  public  health  laws  other  than 
CERCLA  tkat  are  "af>plicaMe"  or 
"relevant  end  appropriate'*  to  CERCLA 
response  actions  wiii  be  attaiBed  or 
exceeded  except  in  eertaia  liaated 
circiunstances.  Under  this  policy. 
"applicat>le"  requireaients  are  diose 
Federal  requirements  that  would  be 
legally  applicable  to  a  response  action  if 
the  action  were  not  undertaken  pursuant 
to  CERCLA.  As  noted  above,  although  it 
will  often  be  impossible  to  apply  the 
combined  wastestream  formttla  to 
CERCLA  response  actions,  the 
prohibitive  discharge  standards  in 
§  403.5  (a)  and  (b).  and  any  local  Units 
established  under  i  403.5(c)  would  apply 
to  these  actions  but  for  the  fact  that  they 
are  undertaken  pursuant  to  that  statute 
Therefore,  these  standards  are 
"applicable, "  and  must  be  attained  or 
exceeded  except  in  the  Umited 
situations  enumerated  in  the  poHcy. 

b.  Existing  rule.  As  discussed  above, 
indirectly  discharging  CWT  facilities  are 

'industrial  users"  under  existing 
regulatory  language  and  definitions. 
They  are.  therefore.  sob)ect  to  the 
General  Pretreatment  Regulations, 
categorical  pretreatment  standards  and 
local  pretreatment  standards.  As  with 
other  industrial  users,  the  Agency  has 
applied  the  combined  wastestream 
formula  to  determine  applicable  limits 
where  CWT  facilities  treat  different 
wastes.  Accordingly,  the  Agency  has  not 
issued  specific  regulatory  language 
impoeing  separate  requirements  on 
these  facilities. 

c.  Proposed  change.  In  order  to  further 
promote  pubhc  awareness  of  EPA's 
position  on  the  regulation  of  indirect 
discharging  CWT  facilities,  the  Agency 
is  proposing  to  add  a  paragraph  (4)  to 

§  403.6(e)  of  the  pretreatment 
regulations  stating  that  the  combined 
wastestream  formula  is  applicable  to 
CWT  fadUties  when  calculating 
discharge  limits  for  the  facility.  As 
discussed  above,  this  proposal  does  not 
change  existing  requirements  but  merely 
clarifies  their  application.  Since  it  is 
important  that  a  CWT  facihty  be 
adequately  apprised  of  the  wastes  it  is 
receiving,  EPA  is  also  proposing  to  add 
specific  regulatory  language  requiring 
that  industrial  contributors  provide  to 
the  CWT  facility  information  on  the 
nature  of  their  processes  (including 
relevant  production  and  flow  rates, 
where  necessary),  volume  of  wastes, 
pollutant  constituents,  and  any 
categorical  pretreatment  standards 
applicable  to  the  contributor's 
processes.  This  information  is  necessary 
for  the  CWT  facility  to  apply  the 
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combined  waste^teara  formola.  and 
thss  deterawne  cffhwnt  hmits.  The 
Agency  soikati  ccanments  on  whether 
other  ininnatioa  is  necessary  for  such 
an  analysis  and  on  whether  EPA  and/or 
the  States  should  develop  a  form  to 
staadardise  die  iiddnBation  provided  to 
CWT  focilities.  (For  transported  wastes 
classified  as  "hazardous"  under  40  CFR 
Part  261.  EPA  regulations  already 
require  the  preparation  of  a  "Uniform 
Hazardous  Waste  Manifest"  identifying 
the  waste,  its  volume  and  its 
destination.  However.  CWT  facilities 
need  additional  information  (e.g.. 
applicable  categorical  standards, 
production  information,  etc.)  in  order  to 
comply  with  appUcable  pretreatment 
standards  and  requirements.)  To  ensure 
that  industrial  contributors  to  CWT 
facihties  have  ^e  same  confidentiality 
protections  as  other  industrial  users, 
EPA  is  also  proposing  to  add  a  new 
paragraph  (n)(4)  to  S  403.12.  This  new 
paragraph  would  require  industrial 
contributors  to  maintain,  and  make 
available  to  EPA.  the  State,  and  the 
POTW.  records  of  the  information  they 
submit  to  the  CWT  facility  under  the 
new  9  403.a(e)(4)  being  proposed  today. 
Any  of  this  informs titm  ultimately 
submitted  to  these  governmental  entities 
would  be  covered  under  §  403.14.  which 
sets  forth  the  applicable  confidentiality 
requirements. 

d.  Alternatives.  Over  die  past  several 
years,  a  number  of  alternative 
regulatory  schemes  have  been  suggested 
for  controlHng  the  discharges  from  CWT 
facilities.  One  such  alternative  is  the 
promulgation  of  specific  categorical 
standards  for  CWT  facilities.  However, 
it  may  not  he  possible  to  characterize 
CWT  facilities  and  thus  to  establish 
appropriate  uniform  national  limits 
since  the  types  of  wastes  to  be  treated 
could  vary  not  only  from  facdity  to 
facihty.  but  also  from  time  to  time  at  the 
same  facihty.  This  alternative  could  also 
result  in  years  of  delay  in  obtaining 
treatment  of  discharges  from  CWT 
facilities. 

Another  alternative  is  to  rely  solely  on 
POTW-developed  local  limits  to  regulate 
CWT  facilities.  This  could  be  done 
either  through  local  limits  applicable  to 
all  of  the  POTWs  industrial  users,  or  by 
establishing  limits  specifically 
applicable  to  CWT  facilities 
contributing  to  the  POTW.  Both 
approaches  would  provide  considerable 
leeway  at  the  local  level  to  take  account 
of  exact  waste  loading  characteristics 
and  POTW  treatment  capabilities. 
However,  they  co\jW  also  effectively 
allow  inihistries  in  categories  covered 
by  national  pretreatment  standards  to 
avoid  compliance  with  categorical 


standards  simply  by  sending  their 
wastewaters  to  a  CWT  facility.  Such  an 
interpretation  is  inconsistent  with  the 
technology-based  treatment 
requirements  of  the  Act. 

A  third  alternative  is  to  control  each 
pollutant  discharged  by  a  CWT  facility 
by  applying  the  most  stringent  numerical 
limit  for  the  pollutant  taken  from  all  the 
categorical  standards  applicable  to  the 
wastes  received  by  the  facility. 
However,  this  alternative  may  be  too 
stringent  in  certain  cases  where  the 
applicable  limit  is  determined  by  a  very 
small  volume  of  wastewater. 

EPA  solicits  comments  on  these 
alternatives  and  invites  suggestions  for 
other  possible  approaches.  The  Agency 
also  requests  additional  comments  on 
the  following:  (1)  The  types  and  volumes 
of  wastes  received  by  CWT  facilities 
that  discharge  to  POTWs;  (2)  the  types 
of  contractual  arrangements  entered 
into  by  these  facilities  and  their 
contributors  (e.g.,  long-  or  short-term); 
(3)  whether,  and  if  so  how  often,  wastes 
are  accepted  from  contributors  with 
whom  the  CWT  facility  does  not  have  a 
contractual  agreement:  (4)  the  type  of 
information  provided  by  the  contributor 
to  the  CWT  facility;  and  (5)  the  extent, 
type  and  frequency  of  monitoring 
performed  by  the  CWT  facility  on 
incoming  wastes. 

3.  Local  Limits  (40  CFR  403.6(f)) 

a.  Background.  The  pretreatment 
program  is  intended  to  prevent  the 
Introduction  to  POTWs  of  pollutants 
that  pass  through  or  interfere  with  the 
treatment  works.  One  means  to  achieve 
this  purpose  is  through  categorical 
pretreatment  standards  promulgated  by 
EPA  under  section  307(b)  of  the  Clean 
Water  Act  (CWA).  These  standards  are 
technology-based  minimum 
requirements,  each  applicable  to  a 
different  industry  category.  However, 
categorical  standards  are  intended  to 
apply  to  a  broad  group  of  dischargers. 
Because  they  are  not  site-sp>eciric  and 
because  they  only  apply  to  dischargers 
in  selected  industrial  categories,  these 
standards  do  not  necessarily  prevent  all 
problems  caused  by  industrial 
discharges  that  might  occur  at  a 
particular  POTW.  Therefore.  S  403.5(c) 
requires  POTWs  to  develop  additional 
limits  where  necessary  to  ensure  that 
the  objectives  of  the  pretreatment 
program  are  met.  Section  403.5(c)(1) 
provides  that  POTWs  required  to 
establish  local  pretreatment  programs 
under  (  403.8(a)  must  develop  and 
enforce  specific  limits  to  implement  the 
general  prohibitions  against  pass    • 
through  and  interference  in  S  403.5(a) 
and  the  specific  prohibitions  listed  in 
§  403.5(b).  As  stated  in  the  preamble  to 


the  1981  amendments  to  the  General 
Pretreatment  Regulations: 

These  limits  are  developed  initially  as  a 
prerequisite  to  POTW  pretreatment  program 
approval  and  are  updated  thereafter  as 
necessary  to  reflect  changing  conditions  at 
the  POTW.  The  limits  may  be  developed  on  a 
pollutant  or  industry  basis  and  may  be 
included  in  a  municipal  ordinance  which  is 
applied  to  the  affected  classes.  In  addition,  or 
alternatively,  the  POTW  may  develop 
specific  limits  in  the  facility  and  incorporate 
these  hmits  in  the  facility's  municipally- 
issued  permit  or  contract.  By  translating  the 
regulations'  general  prohibitions  into  specific 
fimits  for  Industrial  Users,  the  POTW  will 
ensure  that  the  users  are  given  a  clear 
standard  to  which  they  are  to  conform. 

POTWs  not  required  to  develop  local 
pretreatment  programs  must  also 
establish  local  limits  if  interference  or 
pass  through  has  occurred  at  the  POTW 
and  is  likely  to  recur  (S  403.5(c)(2)). 

The  development  of  local  limits 
involves  three  basic  steps.  The  POTW 
must  first  determine  which,  if  any,  of  the 
pollutants  contributed  to  it  by  its 
industrial  users  have  a  reasonable 
potential  for  passing  through  or 
interfering  with  the  POTW, 
contaminating  the  POTW's  sludge,  or 
jeopardizing  the  health  or  safety  of  the 
POTW's  workers.  In  making  this 
determination,  a  POTW  should  take  a 
broad  look  at  the  types  of  pollutants 
being  discharged  and  not  limit  itself  to 
pollutants  regulated  in  its  NPDES 
permit,  regulated  under  established 
sludge  criteria,  or  known  to  have 
interfered  with  plant  operations  or 
threatened  worker  health  or  safety. 
Local  limits  are  intended  to  be 
preventative  as  well  as  reactive. 
Therefore,  the  POTW  should,  for 
example,  consider  overall  impacts  on 
sludge  quaUty  to  protect  against  likely 
restrictions  on  sludge  use  resulting  from 
future  standards.  Similarly,  a  POTW 
should  consider  State  water  quality 
standards,  even  though  these  may  not 
yet  have  been  incorporated  in  the 
permit.  Although  the  POTW  need  not  set 
limits  on  all  pollutants  that  may  some 
day  cause  pass  through  or  interference, 
they  should  consider  whether  local 
limits  on  such  pollutants  are 
appropriate. 

For  each  of  the  pollutants  the  POTW 
concludes  may  be  of  concern,  the  POTW 
must  then  determine,  using  the  best 
information  available,  the  maximum 
loading  that  can  be  accepted  by  the 
treatment  facility  without  the 
occurrence  of  pass  through,  interference 
or  sludge  contamination.  A  procedure 
for  performing  this  analysis  is  provided 
in  dte  EPA  Guidance  Manual  for  POTW 
Pretreatment  Program  Development 
(October  1983).  Once  maximum 


allowable  headworks  loadings  are 
determined  for  each  of  the  pollutants  of 
concern,  the  POTW  must  implement  a 
system  of  local  limits  to  assure  that 
these  loadings  will  not  be  exceeded.  The 
POTW  may  implement  its  local  limits  in 
a  variety  of  ways,  such  as  uniform 
maximimi  allowable  concentrations 
applied  to  all  significant  industrial 
dischargers,  or  maximum  mass 
■discharge  limits  on  certain  major 
dischargers.  The  POTW  may  select  any 
method  of  control,  so  long  as  the 
selected  method  is  enforeeable  and 
accomplishes  the  required  objectives. 
When  setting  these  limits,  the  POTW 
may  also  consider  whether  to  add  a 
safety  factor  to  the  maximum  loads 
determined  to  be  necessary  to  prevent 
problems.  A  safety  factor  would  also 
allow  for  future  additions  of  industrial 
contributors  without  the  need  for 
readjusting  the  local  limits  (which  may 
entail  a  new  headworks  analysis).  EPA 
strongly  encourages  POTWs  to 
incorporate  such  a  safety  factor  and  to 
reserve  some  capacity  for  industrial 
expansion. 

"There  is  no  single  method  of  setting 
local  limits  which  is  best  in  all 
situations.  The  EPA  Guidance  Manual 
for  POTW  f*retreatment  Program 
Development  mentioned  above 
discusses  several  alternative  methods 
that  a  POTW  might  use  to  allocate  the 
acceptable  pollutant  load  to  industrial 
users.  The  manual  also  provides  an 
example  of  the  calculations  a  typical 
POTW  would  use  to  determine  the 
maximum  allowable  headworks 
loadings  for  a  pollutant  and  to  allocate 
that  load  to  significant  industrial  users. 

After  local  limits  have  been  set,  they 
must  be  updated  as  necessary  to  reflect 
changing  conditions  at  the  POTW  such 
as  increased  domestic  wastewater  flow, 
changes  in  the  POTW's  industrial  user 
population,  or  adjustments  to  the 
POTW's  maximum  allowable 
headworks  loadings.  Minor  changes  in 
the  amount  of  sanitary  sewage  entering 
the  facility  may  not  require  an  update  of 
the  limits.  But  any  changes  in 
wastewater  contributions  to  the  POTW 
that  could  cause  the  local  limits  to  be 
inadequate  must  result  in  a  new 
analysis  of  the  pollutant  loadings  and,  if 
necessary,  modification  of  the  local 
limits. 

In  accordance  with  S  403.10(e)  of  the 
General  Pretreatment  Regulations,  some 
States  have  assumed  responsibility  for 
implementing  State-wide  pretreatment 
programs  in  lieu  of  requiring  POTWs  to 
develop  individual  local  programs.  In 
diese  States,  dte  NPDES  permits  of 
POTWs  that  otherwise  would  have  been 
required  to  develop  local  pretreatment 
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programs  may  need  to  be  mocbfied  to 
require  the  development  of  local  Hmits 
as  provided  in  §  403.5(c)(1)-  POTWs  that 
may  have  recuniag  pass  through  or 
interference  problems  are  still  required 
to  develop  kcal  limits  in  such  States 
under  §  403.5(cK2).  Alternatively,  the 
State  can  perform  the  required  analyses 
at  each  of  the  POTWs  that  would 
normally  develop  such  Hmits  and 
implement  the  appropriate  local  limits 
necessary  to  assure  that  the  goals  of  the 
program  are  achieved.  These  limits 
would  then  be  enforced  in  the  same 
manner  as  other  pretreatment 
requirements,  in  accordance  with 
procedures  incladed  in  the  approved 
State-run  program.  Where  States 
assume  POTW  responsibihty  for 
carrying  out  pretreatment  program 
requirements,  the  Regional  Offices  of 
EPA  wiU  monitor  all  aspects  of  the 
State-run  pretreatment  progmn. 
inchiding  the  development  of  local 
limits,  to  ensure  that  the  requirements  (rf 
the  national  pretreatment  program  are 
met. 

Guidance  on  the  development  of  local 
limits  is  available  from  several  sources. 
EPA's  Guidance  Manual  for  POTW 
Pretreatment  Program  Development 
(October  19B3).  mentiooed  above, 
contains  a  detailed  description,  with 
examples,  of  the  process  of  developing 
local  limits.  The  Agency  is  currently 
developing  additional  technical 
guidance  for  POTWs  to  supplement  the 
local  limits  material  now  available  in 
that  document.  The  Agency  has  also 
developed  a  computer  program  that 
greatly  reduces  the  time  required  to 
calculate  the  maximiun  allowable 
headworks  loading.  The  program  also  . 
calculates  industrial  user  limits  under  a 
number  of  optional  allocation  methods, 
using  data  provided  by  the  POTW.  For 
additional  information  on  this  program, 
contact  Robert  F.  Eagen.  PermiU 
Division  (EN-d36).  Environmental 
Protection  Agency.  401  M  Street.  SW., 
Washington.  DC  2046a  (202)  475-9529. 

b.  Existing  Rule.  As  discussed.  S  403.5 
states  when  specific  local  limits  must  be 
developed  by  POTWs.  POTWs  required 
under  §  403.8  to  develop  pretreatment 
programs  must  develop  local  limits  to 
implement  the  general  prohibitions 
against  interference  and  pass-through  in 
§  403.5(a)  and  the  specific  prohibitions 
listed  in  %  403.5(b).  See  %  403.5(c)(1). 

Section  403.8(0  sets  forth  the  required 
elements  of  ao  approvable  POTW 
pretreatment  program.  That  section 
requires  a  POTW  seeking  pretreatment 
program  approval  to  demonstrate  that  it 
has  sufficient  legal  authority  to  enforce 
local  limits  developed  pursuant  to 
S  403.5(cj,  but  does  not  explicitly  make 


the  actual  promulgBtion  of  such  limits  (if 
needed)  a  prerequisite  to  local  program 
approval. 

c.  Proposed  change.  Questions  have 
arisen  regarding  whether  POTWs 
required  to  develop  pretreatment 
programs  must  develop  any  needed 
local  limits  prior  to  receiving  program 
approval  In  the  preamble  to  the  1981 
amendments  to  the  C^eneral 
Pretreatment  Regulations.  EPA  stated 
that  "(local)  limits  are  developed 
initially  as  a  prerequisite  to  POTW 
pretreatment  program  approval." 
However,  the  reflations  themselves  are 
not  explicit  on  this  point.  Therefore,  the 
Agency  is  proposing  today  a  revision  to 
the  regulations  to  clarify  that  the 
development  of  local  limits  (or  a 
demonstration  that  they  ase  not 
necessary)  is  a  prerequisite  to  POTW 
pretreatment  program  approval  (and  the 
continuing  legal  acceptabibty  of  a  local 
program).  The  proposal  will  add  a  new 
paragraph  to  the  local  program 
requirements  in  S  403.8(0-  As  a 
minimum,  all  POTWs  submitting  local 
programs  must  evaluate  the  need  for 
local  limits,  as  described  above.  Where 
the  evaluation  indicates  that  local  limits 
are  needed  to  protect  the  treatment 
works  against  interference,  pass  throu^ 
or  sludge  oontamination.  the  POTW 
must  develop  appropriate  linuts  before 
its  program  can  be  approved.  A  POTW 
that  proposes  to  rely  solely  upon  the 
application  of  the  specific  prohibitions 
listed  in  \  403.5(b)  and  categorical 
pretreatment  standards  in  lieu  of 
numerical  local  limits  should 
demonstrate  that:  (1)  It  has  determined 
that  the  industrial  pollutants  of  concern 
will  not  cause  problems  at  the  treatment 
facility.  (2)  it  has  adequate  resources 
and  procedures  for  monitoring  and 
enforcing  compliance  with  the 
prohibitive  discharge  and  categorical 
standards,  and  (3)  full  compliance  with 
the  applicable  categorical  standards  will 
meet  the  objectives  of  the  pretreatment 
program. 

When  a  POTW  is  identified  as 
requiring  a  pretreatment  program,  the 
requirement  to  develop  ttich  local  limits 
as  are  necessary  will  be  incorporated 
into  its  NPDES  permit  as  part  of  the 
requirement  to  develop  a  program. 
When  the  approved  program  is 
incorporated  into  the  POTTWs  permit,  a 
requirement  that  these  kxal  limits  be 
updated  as  necessary  will  also  be 
included.  Like  all  other  applicable 
pretreatment  requirements,  the  failure  to 
develop  (and  update,  as  needed) 
necessary  local  hmits  will,  of  course, 
continue  to  be  subject  to  enforcement. 
either  by  EPA  or  an  approved  NPDES 


State,  as  a  violation  of  the  POTW's 
permit. 

Any  POTW  whose  program  has 
already  been  approved  without  the 
analysis  of  the  impact  of  the  pollutants 
of  concern  and  adoption  of  local  limits 
will  be  required  to  initiate  an  analysis 
as  described  above  and  adopt  ^ 

appropriate  local  limits.  This 
requirement  will  be  incorporated  in  the 
POTW's  NPDES  permit  as  soon  as 
feasible.  POTWs  that  have  previously 
adopted  local  limits  but  have  not 
demonstrated  that  those  limits  are 
based  on  sound  technical  analysis,  also 
will  be  required  to  demonstrate  that  the 
local  limits  are  sufficiently  stringent  to 
protect  against  pass-through, 
interference  and  sludge  contamination. 
POTWs  which  cannot  demonstrate  that 
their  limits  provide  adequate  protection 
will  be  required  to  revise  those  limits 
within  a  specific  time  set  forth  in  a 
permit  moidification. 

4.  Combined  Wasteetream  Formula  (40 
CFR  403.8(e)) 

a.  Existing  rule.  The  combined 
wastestream  formula  (40  CFR  403.6(e))  is 
a  method  for  calculating  alternative 
pollutant  limits  at  industrial  facilities 
where  regulated  process  effluent  is 
mixed  with  other  wastewaters  (either 
regulated  or  non-regulated)  prior  to 
treatment.  As  stated  in  the  preamble  to 
the  1981  amendments  to  the  general 
pretreatment  regulations  (46  FR  9419). 
the  formula  is  of  primary  importance  to 
large,  diversified  industrial  users  with 
multiple  processes: 

These  Industrial  Users  of  POTWs 
frequently  have  a  number  of  individual 
procwset  producing  different  w«s»e«treani« 
that  are  not  regulated  by  the  same  categorical 
Pretreatment  Standard  or  are  not  regulated  at 
all.  Many  of  these  integrated  facilities  have 
combined  process  sewers  and  a  number  hsve 
already  constructed  combined  waste 
treatment  plants.  In  these  situations,  the 
Industrial  User  often  prefers  to  install,  or 
continue  to  use,  a  pretreatment  system  on  the 
combined  stream  rather  than  instalHng 
separate  parallel  systems  on  each  individual 
stream.  A  combined  wastestream  formuU 
permits  a  facility  to  mix  wastestream*  prior 
to  treatment  by  providing  it  with  an 
alternative  effluent  limit  for  this  combined 
discharge. 

EPA  wishes  to  minimize  the  need  for 
separation  of  wastestreams  and  for  treatment 
by  parallel  systems  when  comparable  levels 
of  treatment  can  be  attained  in  comtrined 
treatment  plants.  Separate  treatment  of 
wastes  at  an  integrated  plant  can  be  costly, 
wasteful  of  energy,  inefficient  and 
envBoniBeatally  counlerproductive.  In 
additipn.  such  an  approach  reduces  the 
environmental  gains  resulting  from  the 
voluntary  treatment  of  unregulated  streams 
prior  to  the  imposition  of  regulatory 
requirements.  However,  the  Agency  also 
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recognizes  that  the  countervailing  concerns  of 
avoiding  the  attainment  of  limits  through 
dilution  and  ensuring  that  adequate  treatment 
is  provided  may  sometimes  lead  to  the 
conclusion  that  segregation  of  streams  is  the 
only  appropriate  way  to  meet  applicable 
pretreatment  limits.  The  combined 
wastestream  formula  attempts  to  strike  a 
proper  balance  between  these 
considerations.  It  is  the  Industrial  User's 
choice  whether  to  combine  or  segregate  its 
nvastestreams.  However,  if  the  User  decides 
to  combine  wastestreams  prior  to  treatment, 
and  at  least  one  of  these  wasteslreiuns  is 
covered  by  a  categorical  pretreatment 
standard,  then  alternative  limits  for  all 
regulated  pollutants  in  the  combined 
wastestream  must  be  calculated  using  the 
combined  wastestream  formula. 

b.  Proposed  rule.  Where  an  industrial 
user  combines  wastestreams  prior  to 
treatment,  compliance  with  an 
applicable  categorical  standard  can  be 
determined  either  prior  to  combining  the 
wastestreams  or  following  treatment  of 
the  combined  wastestream  (by  applying 
the  combined  wastestream  formula). 
Some  industrial  users  have  indicated 
that  they  would  like  to  be  able  to  switch 
between  monitoring  at  these  two  points 
for  purposes  of  evaluating  compliance 
with  categorical  standards.  The  current 
regulations  are  silent  on  whether  this 
option  is  allowed. 

Today,  EPA  is  proposing  to  add  a  new 
paragraph  (e)(5)  to  the  combined 
wastestream  provision  in  \  403.6  to 
clarify  the  approach  to  be  taken  in  such 
cases.  Under  the  proposed  rule,  an 
industrial  user  has  an  initial  choice  of 
monitoring  either  the  segregated 
wastestream(s)  or  the  combined 
wastestream  and  then  applying  the 
appropriate  numerical  limits.  If.  at  some 
later  date,  the  industrial  user  wishes  to 
change  its  initial  choice  of  monitoring 
points,  it  may  do  so  only  after  receiving 
approval  from  the  Control  Authority. 
This  is  necessary  to  enable  the  Control 
Authority  to  verify  the  applicable  limits 
(e.g..  altemative  limits  calculated  using 
the  combined  wastestream  formula)  and 
ensure  that  the  change  in  sampling 
points  will  not  allow  the  industrial  user 
to  substitute  dilution  (either  by  non- 
regulated  process  wafer  or  by  "dilution 
flow"  as  defined  in  f  403.e(e))  for 
pretreatment. 
^    EPA  is  also  proposing  today  to  add 
stormwater  and  reverse  osmosis  or 
demineralizer  backwash  to  the 
defmitlon  of  "Fd"  in  1 403.6(eKl).  which 
refers  to  streams  that  are  treated  as 
dilute  for  purposes  of  calculating 
altemative  limits  under  the  combined 
wastestream  formula.  Like  the  other 
streams  included  in  this  definition, 
stormwater  and  reverse  osmosis  or 
demineralizer  backwash  streams  do  not 
generally  contain  significant 
concentrations  of  regulated  pollutants. 
Today's  proposal  take*  this  fact  into 
accotmt. 


As  with  boiler  blowdown  and  non- 
contact  cooling  water  streams,  however, 
in  certain  circumstances  a  stormwater 
stream  or  reverse  osmosis  or 
demineralizer  backwash  stream  could 
contain  a  significant  amount  of  a 
pollutant  that  could  be  substantially 
reduced  if  the  industrial  user  combined 
this  stream  with  its  regulated  process 
wa8testream(s)  prior  to  treatment 
Under  today's  proposal,  the  industrial 
user  could  request  the  Control  Authority 
to  classify  the  stream  as  an 
"unregulated"  stream  rather  than  a 
"dilution"  stream.  The  industrial  user 
would  be  required  to  provide 
engineering,  production,  and  sampling 
and  analysis  information  sufficient  to 
allow  a  determination  by  the  Control 
Authority  on  how  the  stream  should  be 
classified.  The  Control  Authority  would 
have  discretion  to  classify  the  stream  in 
question  as  either  a  "dilution"  or  an 
"unregulated"  stream. 

EPA  is  also  proposing  to  revise 
S  403.6(e)(3).  That  section  describes  the 
self-monitoring  required  to  insure 
compliance  with  altemative  limits 
derived  using  the  combined 
wastestream  formula,  and  references 
self-monitoring  requirements  in 
categorical  pretreatment  standards. 
However,  the  categorical  standards  do 
not  contain  such  self-monitoring 
requirements.  The  Agency  is  proposing 
to  delete  the  existing  \  403.6(e)(3)  to 
reflect  this  fact.  In  place  of  the  deleted 
provision,  the  Agency  is  proposing  a 
new  §  403.6{e)(3}  that  will  require 
compliance  with  the  monitoring 
requirements  in  S  403.12(g).  which  is 
also  being  proposed  to  be  amended 
today  (see  discussion  below). 

c.  Additional  clarifications.  Several 
other  questions  have  recently  been 
raised  concerning  application  of  the 
combined  wastestream  formula.  Since 
these  questions  have  broad 
applicability,  il  is  appropriate  to  address 
then  here.  One  question  is  which 
industrial  facilities  must  use  the  formula 
to  determine  altemative  discharge 
limits.  Under  the  regulations,  any 
industrial  user  who  combines  a 
regulated  process  wastestream  prior  to 
treatment  with  any  other  wastestream — 
be  it  some  other  regulated  sfream.  a 
dilution  stream  (as  defined  in  the 
formula)  or  an  unregulated  stream  (one 
not  covered  by  a  categorical  standard 
and  not  a  dilution  stream) — and  who 
chooses  to  monitor  the  combined 
wastestream  for  oompliance  must  use 
the  combined  wastestream  formula  to 
detemune  the  applicable  discharge 
limits.  If  the  industrial  user  chooses 
instead  to  monitor  the  regulated  process 
wastestream  separately,  the  formula 
does  not  apply  and  the  user  must 
comply  with  the  limits  in  the  applicable 
categorical  standard  immediately 
downstream  from  the  regulated  process 


(prior  to  combining  with  other 
wastestreams).  A  detailed  discussion  of 
the  formula  can  be  found  in  EPA's 
Guidance  Manual  for  the  Use  of 
Production-Based  Categorical 
Pretreatment  Standards  and  the 
Combined  Wastestream  Formula  (1985). 

A  second  question  concerns  the 
applicability  of  the  combined 
wastestream  formula  where 
wastestreams  are  combined  after 
treatment  (i.e..  a  treated  regulated 
process  wastestream  is  combined  with  a 
non-regulated  wastestream  prior  to 
being  discharged  to  the  POW).  The 
industrial  user  may  choose  to  monitor 
the  combined  wastestream.  rather  than 
monitoring  the  individual  regulated 
streams  prior  to  their  combination  with 
other  streams.  Many  of  these  facilities 
are  covered  by  local  limits  which  are 
applicable  at  the  point  the  dischai^e 
enters  the  sewerage  system.  By 
sampling  after  combining  waste 
streams,  the  industrial  user  would  only 
need  to  sample  once  to  determine 
compliance  with  both  local  limits  and 
categorical  stafidards.  Some  Control 
Authorities  have  required  sampling  at  a 
single  point  for  this  reason. 

By  its  terms,  the  combined 
wastestream  formula  does  not  apply 
where  wastestreams  are  combined  after 
treatment  because,  as  stated  in 
\  403.6(e),  the  formula  applies  only 
"[wjhere  process  effluent  is  mixed  pr/'or 
to  treatment"  with  other  wastewaters 
(emphasis  added).  Where  wastestreams 
are  mixed  after  treatment,  the  user  must 
meet  the  categorical  standard  at  the 
treatment  facility,  prior  to  combinatiotL 
However.  EPA  recognizes  the  need  for 
translating  the  standard  into  a  limit  after 
all  streams  are  combined.  To  do  this,  all 
wastestreams  contributing  to  the 
combined  stream  must  be  properly 
accounted  for  to  ensure  that  compliance 
is  not  achieved  through  dilution.  In  some 
cases,  the  combined  wastestream 
formula  may  be  used,  even  though  it  is 
not  technically  applicable.  However,  as 
discussed  below,  use  of  the  combined 
wastestream  formula  will  not  be 
appropriate  in  other  cases,  because  it 
would  allow  dilution.  In  these  cases,  a 
different,  but  similar,  calculation  must 
be  performed. 

The  combined  wastestream  formula 
represents  a  careful  compromise  of 
competing  concerns.  It  allows  dilution  in 
cases  where  the  actual  pollutant 
concentration  in  an  unregulated  stream 
is  less  than  the  categorical  standard  for 
the  regulted  stream.  This  result  is 
tolerated  as  s  trade-off  for  the  benefit  of 
treating  unregulated  streams  as  well  as 
regulated  streams.  See  the  discussion  in 
4SFR  9419-8423  (January  28, 1981). 
t^wever,  where  unregulated  streams 
are  untreated  and  combined  with 
regulated  streams  only  after  the 
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regulated  streams  have  been  treated,  no 
such  trade-off  exists  to  justify  the 
acceptance  of  dilution  in  some  cases. 
Thus,  consistent  with  the  prohibition 
against  using  dilution  to  achieve 
compliance  with  pretreatment  standards 
(see  preamble  discussion  on  dilution 
under  S  403.6(d),  the  use  of  the 
combined  wastestream  after  treatment 
is  prohibited  where  it  would  allow 
dilution. 

To  establish  an  equivalent  alternative 
limit  where  monitoring  takes  place  after 
treated  and  untreated  streams  are 
combined,  the  Control  Authority  must 
use  a  flow-weighted  average  or  more 
stringent  approach.  (Where  the 
combined  wastestream  formula  is 
available,  as  discussed  above,  it  will  be 
at  least  as  stringent  as  a  flow-weighted 
average.)  The  applicable  standard(s) 
must  be  adjusted  to  reflect  the  actual 
amount  of  a  particular  regulated 


pollutant  iihywnmvxggulated 
wastestream.  urntestahdard  is 
expressed  in  terms  of  ivass-per-day,  the 
levels  of  the  regulated  pollutant  in  the 
individual  non-regulated  wastestreams 
are  simply  added  together  with  the  mass 
limits  on  the  regulated  streams  to 
determine  the  applicable  limit  on  thit 
pollutant  in  the  combined  wastestream. 
For  concentration-based  standards,  a 
flow-proportioning  calculation  must  be 
performed  in  order  to  properly  account 
for  the  level  of  the  regulated  pollutant  in 
the  non-regulated  wastestream(s).  If  the 
resulting  adjusted  standard  is  below  the 
limit  of  detectability,  monitoring  of  the 
individual  regulated  wastestreams  for 
compliance  must  be  performed  prior  to 
the  point  of  combination  with  the  non- 
regulated  wastestreams. 

Figure  1  illustrates  the  situation  where 
wastestreams  are  combined  after 
treatment. 


R«gulat«<l 
Wast«str«aa(s) 
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At  Point  A,  the  industrial  user  must 
comply  with  an  alternative  limit 
calculated  using  the  combined 
wastestream  formula.  At  Point  B,  the 
combined  wastestream  formula  may  be 
used  if  the  nonregulated  wa8testream(s) 


being  added  after  treatment  contain(s) 
regulated  pollutants  in  at  least  the  level 
indicated  in  the  applicable  categorical 
standard(s)  (i.e.,  no  dilution  occurs). 
Otherwise,  the  following  formulas  must 
be  used: 


(1)  Mlumd  Conctnrmion  Until- 

<Cambinad  WatnslrMni  Fofmuli  Con- 
ow>on  Lmw  to  Point  A) 


X    (FtovatPoMA) 


+    (AdMt  Mm* 


0*  Pokitanl  m  NonraguMed 
MOM)  AIMr  TrMUnenQ 


(Flow  ai  PdM  B) 


(2)  >MbSMO  Mass  Un«= 

(ConHatMl  WwMMrawn  Fonmili  Mms  UnM  tor  PoM 
A) 


For  example,  if  the  alternative  limit 
calculated  under  the  combined 
wastestream  formula  for  Point  A  is  10 
milligrams  per  liter  (mg/l).  the  flow  at 
Point  A  is  3,000  liters  per  day  (l/day), 
the  mass  of  the  regulated  pollutant  in 


(Artu^  Mm»  d  WlulMH  In  MuiinQMlitiil  WMHHmnn 
Added  After  Treatment) 

the  nonregulated  wastestream  added 
after  treatment  is  5,000  mg/day,  and  the 
flow  at  Point  B  is  5,000  l/day.  the 
adjusted  concentration  limit  applicable 
at  Point  B  would  be  calculated  as 
follows: 


10  mg/l  X  3,000 1 /day -t- 5. W  mg/day 
5,000  l/day 


35,000  mg/day 


=  7  mg/l 


Calculating  an  adjusted  mass  limit  for 
Point  B  would  be  even  simpler.  If  the 


5,000  l/day 

mass  limit  calculated  under  the 
combined  wastestream  formula  for  point 


A  is  10,000  mg/day,  the  adjusted  mass 
limit  at  Point  B  would  be  calculated  as 
follows: 

10.000  mg/day +5,000  mg/day  =  15.000  mg/ 
day 

Today's  clarification  is  merely  a 
logical  extension  of  the  dilution 
prohibition  in  {  403.6(d),  and  therefore 
does  not  necessitate  a  regulatory 
change.  Categorical  standards  apply  to 
specific  process  wastestreams.  where 
these  are  combined  with  other 
wastestreams  prior  to  treatment,  the    ^ 
regulations  require  application  of  the 
combined  wastestream  formula. 
However,  the  formula  by  its  terms  does 
not  apply  where  other,  nonregulated 
wastestreams  are  added  after  treatment. 
Therefore,  in  those  cases  where 
compliance  monitoring  is  performed 
after  these  additional  streams  are 
added,  the  actual  amount  of  regulated 
pollutants  in  any  nonregulated 
wastestreams  added  after  treatment 
must  be  accounted  for  in  order  to  ensure 
that  compliance  with  applicable 
standards  is  not  achieved  through 
dilution,  as  prohibited  by  §  403.6(d). 

The  Agency  realizes  that  its  position 
on  this  issue  has  not  been  made  clear  in 
the  past  and,  in  fact,  may  have  been 
stated  incorrectly  to  allow  use  of  the 
combined  wastestream  formula  where 
dilution  would  result.  This  may  have 
resulted  in  some  confusion  and 
misunderstanding  on  the  part  of  Control 
Authorities  and  industrial  users. 
Therefore,  those  who  have  in  good  faith 
acted  on  the  assumption  that  the 
formula  is  applicable  where 
wastestreams  are  combined  after 
treatment  will  be  given  a  reasonable 
amount  of  time  to  make  any  necessary 
adjustments.  Industrial  users  subject  to 
limits  made  more  stringent  by  these 
changes  will  have  a  reasonable  amount 
of  time  to  comply  with  the  new  limits. 
EPA  solicits  comments  on  possible 
implementation  problems  resulting  from 
today's  clarification. 

Another  question  that  has  arisen  with 
regard  to  the  combined  wastestream 
formula  is  how  to  calculate  alternative 
limits  when  an  industrial  user  is  subject 
to  one  or  more  categorical  standards 
expressed  only  as  production-based 
limits  and  others  expressed  only  as 
concentration  limits.  In  these  cases,  the 
user  and/or  Control  Authority  should 
translate  the  terms  into  a  common 
standard,  either  mass  or  concentration 
(since  most  POTWs  will  determine 
compliance  using  concentration  limits 
and  analysis,  the  common  standard 
generally  will  be  concentration).  These 
calculations  should  be  done  in  the  same 
manner  mass  and  concentration  limits 
are  normally  derived.  Thus,  where  the 
alternative  limits  are  to  be  expressed  in 
terms  of  concentration,  the  production- 


Federal  Register  /  Vol.  51,  No.  113  /  Thursday,  hine  12,  f986  f  Proposed  Rules 21463 


based  standard  is  multiplied  by  a 
reasonable  measure  of  the  industrial 
user's  long  term  average  daily 
production  rate  (e.g.,  the  average  daily 
production  rate  during  the  last  12 
months)  and  the  product  is  ditrided  by  a 
reasonable  measure  of  the  long-term 
average  daily  How  of  the  regulated 
process  wastestream  (e.g.,  the  average 
daily  How  from  the  regulated  process 
during  the  last  12  months).  (An 
amendment  to  §  403.6(c),  also  being 
proposed  by  EPA  today,  would  codify 
this  calculation  for  those  situations 
where  the  Control  Authority  wishes  to 
apply  an  equivalent  concentration  limit 
to  an  industrial  user  subject  to  a 
production-based  categorical  standard.) 
Where  the  alternative  limit  is  to  be 
expressed  in  terms  of  mass,  the 
concentration  limit  is  converted  to  a 
mass  limit  by  multiplying  the 
concentration  limit  by  the  appropriate 
flow  of  the  stream  to  which  the 
concentration  limit  applies.  The  relevant 
formula  would  then  be  applied. 

5.  Prohibition  Against  Eh'httion  (40  CFR 
403.6(d)) 

a.  Existing  Rule.  Section  403.6(d)  of 
the  current  regulations  prohibits  the  use 
of  dilution  as  a  means  of  achieving 
compliance  with  categorical 
pretreatment  standards  in  place  of 
adequate  treatment.  It  has  been  EPA's 
consistent  policy  that  dilution  may  not 
be  substituted  for  treatment  of 
pollutants.  The  General  Pretreatment 
Regulations  promulgated  in  1978  clearly 
stated  this  policy.  The  underlying  policy 
of  the  Clean  Water  Act  is  to  reduce  the 
amount  of  pollutants  entering  the 
Nation's  waters  (Sectioif  101.)  This 
policy  will  not  be  met  if  industrial  users 
meet  concentration  limits  by  dilution 
and  thereby  discharge  the  same  mass  of 
pollutants  at  a  lower  concentration. 
While  dilution  may  in  the  diort  term 
minimize  some  water  quality  problems, 
it  does  not  reduce  the  mass  of  pollutants 
entering  the  POTW.  The  prohibition  on 
dilution  is  supported  by  the  Act's 
legislative  history  and  subsequertt  case 
law.  (See  the  detailed  discussion  of  the 
prohibition  on  dilution  in  the  preamble 
to  the  1981  amendments  to  the  General 
Pretreatpient  Regulations  (46  FR  9419, 
January  28. 1981  ))• 

b.  Proposed  change.  The  language  of 
the  existing  prohibition  in  §  403.6(d) 
applies  only  to  the  use  of  dilution  to 
achieve  compliance  with  categorical 
pretreatment  standards.  However,  the 
underlying  statutory  policy  of  reducing 
the  total  mass  of  pollutants  entering 
waters  of  the  United  States  is  also 
apphcable  to  other  pretreatment 
standards  and  requirements,  sudi  as 
more  stringent  local  limits  developed 


under  §  403.5(c).  To  the  extent  that  local 
limits  regulate  pollutants  that  the  POTW 
is  not  able  to  effectively  treat  (i.e.,  those 
that  pass  through  the  POTW  or 
contaminate  the  POTWs  sludge), 
dilution  is  not  an  acceptable  substitute 
for  adequate  treatment.  Therefore,  EPA 
is  proposing  to  modify  the  dilution 
prohibition  to  clarify  that  it  is  not 
limited  to  categorical  pretreatment 
standards.  This  will  more  clearly  track 
the  statutory  intent. 

Under  the  proposal,  industrial  users 
will  be  prohibited  from  diluting  to 
comply  with  local  limits.  This 
prohibition  will  not  affect  the  POTW's 
development  of  such  limits  and  its 
ability  to  factor  in  the  dilution  impact  of 
the  sanitary  sewage  contribution  to  the 
POTW.  However,  once  the  POTW 
determines  its  local  limits  in  accordance 
with  §  403.5(c),  the  industrial  users  may 
not  use  dilution  to  meet  those  limits. 

B.  POTW  Pretreatwent  Program 
Requirements 

1.  Deadline  for  Program  Approval — 
Newly  Required  POTW  Pretreatment 
Programs  (40  CFR  403.8(b) 

a.  Existing  Rule.  Under  the  current 
regulations,  POTWs  required  to  develop 
pretreatment  programs  under  S  403.8(a) 
must  request  and  receive  approval  of 
such  programs  within  three  years  of 
permit  reissuance  or  modification  to 
require  program  development,  but  not 
later  than  July  1. 1983  (§  403.8(b)). 
Although  the  regulations  recognize  that 
EPA  or  States  may  subsequently  require 
other  POTWs  to  develop  programs  after 
this  date,  the  existing  rules  do  not 
specify  a  deadline  for  program  submittal 
or  approval. 

b.  Proposed  change.  EPA  is  today 
proposing  to  amend  §  403.8(b))  to 
establish  an  outside  compliance  date  for 
program  development  and  submission 
where  the  Approval  Authority  identifies 
a  POTW  as  needing  a  pretreatment 
program  after  July  1. 1983.  EPA  proposes 
to  require  program  submission  to  the 
Approval  Authority  as  soon  as  possible, 
but  no  later  than  one  year  after  die  date 
on  which  the  POTW  was  notified  by  the 
•Approval  Aothority,  in  writing,  of  its 
responsibility  to  develop  a  program. 
While  this  time  period  is  shorter  than 
the  "up  to  three  year"  period  authorized 
for  POTWs  prior  to  July  1. 1983, 
experience  indicates  that  one  year  is 
reasonable  for  POTWs  newly  required 
to  develop  programs.  Moreover,  the 
existing  three-year  deadHne  includes 
receiving  approval  of  the  program;  the 
deadline  being  proposed  today  applies 
only  to  the  submission  of  an  approvable 
program.  Based  upon  the  POTWs  that 
have  developed  programs,  EPA  has 


determined  that,  in  most  cases  a 
complete  program  submission  can  be 
developed  within  6  to  12  months. 
Moreover,  EPA  and  the  approved 
pretreatment  States  have  already 
identified  most  POTWs  that  will  be 
required  to  develop  pretreatment 
programs;  those  identified  in  the  future 
will  be  able  to  benefit  from  the  work 
and  experience  that  has  taken  place 
since  1978.  In  addition,  EPA  has 
developed  and  disseminated  guidance 
on  program  development  and  in 
conjunction  with  the  States  will  provide 
guidance  and  assistance  to  POTWs 
where  needed. , 

Under  the  proposal.  Approval 
Authorities  will  impose  program 
development  requirements  on  POTWs 
using  the  same  procedures  as  for 
programs  previously  required  When  a 
new  POTW  is  identified  as  requiring  a 
pretreatment  program,  the  Approval 
Authority  will  modify  the  PO'TW's 
NPDES  permit  as  provided  under 
S  403.8(e)  (1)  and  (5)  to  incorporate  a 
compliance  schedule  that  includes  a 
program  submission  date,  progress 
reports  and  such  other  interim  dates  as 
are  needed  to  insure  timely  program 
development. 

2.  POTW  Program  Requirements- 
Remedies  (40  CFR  403.8(f)) 

a.  Existing  Rule.  POTWs  seeking 
approval  of  local  pretreatment  programs 
must  have  adequate  legal  authority  to 
administer  the  local  program.  The 
required  minimum  legal  authorities 
include  the  authority  to  obtain  remedies 
against  industrial  users  that  violate 
pretreatment  standards  and 
requirements  (5  403.8(f)(l)(vi)(A)).  In 
addition  to  having  authority  to  seek 
injunctive  relief  POTWs  must  be  able  to 
impose  monetary  penalties.  The 
pretreatment  regulations  do  not  specify 
the  minimum  penalty  amounts  that 
POTWs  must  be  able  to  collect. 

POTWs  that  have  legislative  power 
under  State  law  can  meet  the 
requirement  to  obtain  monetary 
penalties  by  simply  passing  appropriate 
legislation  (i.e.,  local  ordinances  or  an 
equivalent).  However,  where  a  POTW 
does  not  have  the  authority  to  enact 
ordinances  or  other  local  legislation,  the 
regulations  require  the  POTW  to  enter 
into  contracts  with  its  industrial  users. 
Monetary  penalties  are  to  be  imposed 
through  the  use  of  liquidated  damages 
clauses.  A  liquidated  damages  clause  is 
a  contract  provision  that  sets  the 
amount  of  money  to  be  paid  by  a  party 
who  breaches  the  contract  (i.e.,  an 
industrial  user  who  violates  a 
pretreatment  standard  or  requirement). 
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b.  Proposed  changes.  It  is  a  general 
principle  of  contract  law  that  damages 
for  a  breach  of  contract  should 
adequately  compensate  the  loss 
resulting  from  the  breach.  Where  a 
contract  includes  a  liquidated  damages 
clause,  the  amount  of  money  to  be  paid 
for  a  breach  of  the  contract  must  be 
reasonably  related  to  the  amount  the 
parties  anticipate  will  compensate  for 
the  loss.  Moreover,  the  law  in  some 
States  may  bar  the  imposition  of 
penalties  through  such  clauses. 

Under  the  pretreatment  regulations, 
liquidated  damages  clauses  in  contracts 
between  POTWs  and  their  users  must 
provide  for  damages  that  compensate 
for  any  violation  of  pretreatment 
standards.  However,  it  is  difficult  to 
determine,  in  advance  of  a  breach,  the 
extent  of  damage  to  a  POTW  caused  by 
the  breach  and  thus  difficult  to  select  an 
appropriate  sum  to  be  included  in  a 
liquidated  damages  clause  in  a  contract 
between  a  POTW  and  an  industrial 
user.  Furthermore,  Congress  clearly 
intended  that  a  violation  of  pretreatment 
standards  be  deterred  by  the  possibility 
of  substantial  penalties  that  are  not 
necessarily  tied  to  measurable  damage 
caused  by  the  violations.  See  section  309 
of  the  Act.  Since  liquidated  damages 
clauses  may  not  contain  penalties, 
contracts  do  not  appear  to  be  an 
adequate  enforcement  mechanism. 

To  require  POTWs  to  have  adequate 
enforcement  authority,  EPA  is  proposing 
to  delete  that  portion  of 
S  403.8(f)(l){vi)(A)  that  provides  for  the 
use  of  contracts  as  a  mechanism  for 
assuring  compliance  with  pretreatment 
standards  and  requirements.  The  effect 
of  today's  proposal  would  be  to  require 
all  POTWs  developing  POTW 
pretreatment  programs  to  pass  local 
legislation  enabling  them  to  assess  civil 
or  criminal  penalties  against  industrial 
users  in  violation  of  pretreatment 
standards  and  requirements.  POTWs 
that  do  not  already  have  authorization 
to  pass  such  legislation  under  State  law 
would  have  to  seek  such  authority  prior 
to  program  approval.  Those  POTWs 
with  approved  pretreatment  programs 
that  depend  upon  contracts  for 
implementation  and  enforcement  of 
pretreatment  standards  and 
requirements  would  also  be  required  to 
obtain  the  necessary  authority  from  the 
State  to  enable  them  to  directly  assess 
civil  or  criminal  penalties  against 
violating  industrial  users.  This  authority 
would  have  to  be  obtained  within  one 
year  of  the  effective  date  of  this 
amendment  unless  the  State  would  be 
required  to  enact  or  amend  a  statutory 
provision,  in  which  case  the  POTW 


would  have  two  years  in  which  to 
obtain  this  authority. 

Today's  proposal  is  not  likely  to  have 
a  widespread  impact  on  the  national 
pretreatment  program.  It  appears  that  a 
relatively  small  percentage  of  industrial 
users  are  currently  being  regulated 
through  contracts  with  POTWs. 
However,  the  Agency  invites  comments 
on  this  approach  and  suggestions  for 
other  approaches,  such  as  retaining  the 
option  to  use  contracts,  but  requiring  the 
POTW's  legal  representative  (e.g.,  the 
City  Solicitor)  to  certify  that  such 
contracts,  and  particularly  the 
liquidated  damages  provisions,  are  valid 
under  State  law.  The  certification  under 
this  option  would  also  have  to  state  that 
a  reasonable  penalty  could  also  be 
required  in  the  contract. 

'Today's  proposal  is  not  intended  to 
discourage  the  use  of  liquidated 
damages  clauses  in  contracts  between 
POTWs  and  their  industrial  users. 
Where  these  provisions  are  currentiy  in 
use,  POTWs  should  continue  to  invoke 
them  where  a  user  violates  the  contract. 
EPA's  intent  is  to  ensure  that  POTWs 
required  to  develop  pretreatment 
programs  have  adequate  authority  to 
impose  monetary  penalties  for  all 
violations  of  pretreatment  standards 
and  requirements,  including  those  that 
do  not  cause  any  measurable  damage  to 
the  POTW.  The  proposed  change  would 
merely  ensure  the  use  of  mechanisms 
that  provide  adequate  enforcement  and 
remedial  authorities. 

EPA  is  also  proposing  another  change 
to  the  remedies  provision  of  S  403.8(0 
today.  Section  403.8(n(l)(vi]  speaks  in 
terms  of  civil  or  criminal  penalties,  but 
does  not  contain  any  guidance  as  to 
minimum  amounts  that  POTWs  must  be 
able  to  collect.  This  has  created  some 
confusion  and  inconsistency  in  setting 
penalties.  As  a  result,  EPA  is  proposing 
to  require  that  all  POTWs  with 
pretreatment  programs  have  authority  to 
obtain  a  maximum  penalty  of  at  least 
$300  per  day  of  violation  for  both  civil 
and  criminal  penalties.  This  amount  is 
consistent  with  EPA's  Procedures 
Manual  for  Reviewing  a  POTW 
Pretreatment  Program  Submission  (1983) 
and  provides  a  minimally  acceptable 
deterrent  effect.  The  POTW  should 
provide  for  larger  penalties  where 
appropriate  (e.g.,  where  the  industrial 
user  has  a  history  of  violations,  etc.).  Of 
course,  by  stating  this  minimum  amount 
in  the  regulations,  EPA  in  no  way  limits 
its  (or  the  States')  ability  to  seek  larger 
penalties  in  appropriate  cases.  The  $300 
amount  is  simply  a  minimum  for 
purposes  of  the  POTW's  authority  to 
assess  civil  and  criminal  penalties.  It 
may  not  be  used  as  a  defense  in  an 


enforcement  action,  brought  by  the 
POTW.  the  State,  or  EPA  against  an 
industrial  user,  in  which  a  larger  amount 
is  sought. 

In  proposing  the  $300  minimum  today, 
EPA  does  not  mean  to  imply  that  this 
amount  will  in  all  cases  be  sufficient  to 
deter  violations  or  force  compliance  by 
recalcitrant  industrial  users.  In  some 
cases,  monetary  penalties  may  need  to 
be  coupled  with  termination  of  sewerage 
service  or  other  measures  in  order  to 
achieve  compliance.  However,  the 
Agency  believes  it  is  important  to 
ensure  that  POTWs  developing 
pretreatment  programs  have  authority  to 
impose  sufficient  monetary  penalties 
regardless  of  whatever  other  measures 
might  also  be  appropriate  in  a  given 
case. 

EPA  soUcits  comments  on  this 
proposal,  and  also  invites  suggestions  as 
to  other  appropriate  minimum  penalty 
amounts,  the  Agency  is  particularly 
interested  in  receiving  comments  on  the 
alternatives  of  requiring  POTWs  to  be 
able  to  collect  at  least  $1,000  (per  day  of 
violation),  and  using  the  same  penalty 
amounts  that  are  required  for  State 
NPDES  programs  in  40  CFR 
123.27(a)(3)(i),  (ii),  (i.e.,  a  maximum  of 
$5000  per  day  of  violation  for  civil 
penalties,  $10,000  for  criminal  fines). 

3.  Modification  of  Approved  POTW 
Pretreatment  Programs  (40  CFR  403.18) 

a.  Existing  rules.  A  POTW  seeking 
approval  of  a  POTW  pretreatment 
program  must  submit  a  program 
containing  the  information  specified  in 
S  403.9(b).  This  submission  must  include 
a  statement  by  the  POTW's  legal 
representative  identifying  die  legal 
authorities  and  procedures  under  which 
the  POTW  plans  to  operate  the  program. 
It  must  also  contain  a  copy  of  all 
relevant  legal  authorities,  a  description 
of  the  POTW's  organization  with  respect 
to  program  administration  and  a 
description  of  available  resources. 

When  EPA  or  the  State  approves  the 
program,  conditions  requiring 
implementation  of  the  program  are 
incorporated  into  the  POTW's  permit 
(see  S  403.8(c)).  The  POTW  is  tiien 
required  to  operate  the  program  in 
compliance  with  applicable  regulations, 
the  approved  program  submission  and 
any  other  conditions  incorporated  into 
the  permit.  However,  changing 
conditions  at  the  POTW  may  warrant 
changes  in  the  operation  of  the  program. 
These  changes  in  program  operation 
may  result  in  a  program  that  differs  from 
that  described  in  the  approved  program 
submission  and  required  to  be  followed 
by  the  permit  conditions.  Changes  that 
may  require  program  modification 


include  the  addition  of  new  industrial 
users,  new  connections  with  outlying 
iurisdictions,  the  establishment  of  new 
water  quality  standards,  the  use  of  new 
treatment  techniques  or  sludge  use  or 
disposal  methods,  changing  resource 
conditions,  a  desire  by  the  POTW  to 
modify  its  control  mechanism  or  its 
inspection  and  monitoring  program, 
detection  of  new  pollutants  in  the 
POTWs  influent,  and  a  finding  of 
deficient  legal  authority.  The  current 
regulations,  however,  contain  no 
specific  provisions  on  when  or  how 
POTW  pretreatment  programs  should  be 
modified  to  reflect  such  changes. 

b.  Proposed  change.  EPA  is  proposing 
today  to  add  a  new  §  403.18  establishing 
procedures  and  criteria  for  modification 
of  approved  programs.  This  section 
largely  tracks  the  program  approval 
process.  Under  the  proposal,  either  a 
POTW  or  the  Approval  Authority  could 
initiate  the  program  modification 
process  to  reflect  changing  conditions  at 
the  POTW.  This  would  ensure  that  these 
changing  conditions  are  fully  considered 
by  the  Approval  Authority  just  as 
existing  conditions  are  fully  considered 
prior  to  initial  program  approval. 
Moreover,  the  modification  will  ensure 
that  the  program  remains  enforceable 
and  that  changes  do  not  imdermine  the 
effectiveness  of  the  approved  program. 

To  modify  its  pretreatment  program,  a 
POTW  would  be  required  to  submit  to 
the  Approval  Authority:  (1)  A  statement 
explaining  why  the  program 
modification  is  being  sought,  (2)  a 
modified  program  submission  indicating 
those  aspects  of  the  program  submitted 
by  the  POTW  puistiant  to  §  403.9(b)  at  the 
time  the  POTW  initially  requested 
POTW  pretreatment  program  approval 
that  would  be  affected  by  the  requested 
program  modification  (including  the 
legal  authorities,  program  description,  or 
resource  commitments),  and  (3)  any 
other  relevant  documents  the  Approval 
Authority  determines  to  be  necessary 
under  the  circumstances,  including,  for 
example,  any  supporting  technical 
documents.  Where  the  Approval 
Authority  initiates  the  modification,  it 
may  request  the  POTW  to  submit  any 
necessary  information,  including  the 
items  listed  above. 

Under  proposed  \  403.18,  all  program 
modifications  must  be  approved  by  the 
Approval  Authorify.  After  the  POTW 
submits  a  modification  request,  the 
Approval  Authority  reviews  the 
submission  to  determine  whether  the 
program  modification  is  consistent  with 
the  local  program  requirements  of 
S  403.8(f).  If  the  Approval  Authority 
determines  that  the  program 
modification  is  substantial,  the  review 


and  approval  must  be  in  accordance 
with  the  procedures  in  S  403.11(b)-{f), 
including  adequate  public  notice.  It 
would  be  administratively  impossible  to 
use  these  full  procedures  for  all  program 
modifications.  Therefore,  today's 
proposal  provides  that  for  all 
modifications  other  than  those 
determined  by  the  Approval  Authority 
to  be  substantial,  the  Approval 
Authority  is  not  required  to  follow  the$e 
procedures,  but  may  act  on  the  request 
without  notice. 

Substantial  modifications  are  those 
affecting  the  fundamental  operation  of 
the  program.  Today's  proposal  lists  four 
examples  of  substantial  modifications: 

(1)  Changes  to  the  POTW's  enforcement 
authorities  (e.g.,  remedies  available  for 
violations  of  pretreatment  standards 
and  requirements  by  industrial  users): 

(2)  changes  to  local  limits  contained  in 
municipal  ordinances;  (3)  changes  to  the 
POTW's  control  mechanism,  as 
described  in  S  403.8(f)(l)(iii);  and  (4) 
changes  to  the  POTW's  method  for 
implementing  categorical  pretreatment 
standards  (e.g..  incorporation  by 
reference,  separate  promulgation,  etc.). 
The  Approval  Authority  would 
determine  whether  other  modifications 
are  substantial  on  a  case-by-case  basis. 
Criteria  include:  (1)  Whether  the  change 
would  have  a  significant  impact  on  the 
operation  of  the  program,  (2)  whether 
the  change  would  result  in  an  increase 
in  pollutant  loadings  at  the  POTW,  and 

(3)  whether  the  change  would  impose 
less  stringent  requirements  on  industrial 
users  of  the  POTW.  Where  the  change 
meets  one  or  more  of  these  criteria,  the 
modification  would  be  considered 
substantial.  EPA  solicits  comments  on 
these  criteria  and  on  what  other 
substantial  modifications,  if  any,  should 
be  identified  in  9  403.18.  as  well  as  any 
other  comments  on  the  proposed 
approach. 

The  procedures  for  review  by 
Approval  Authorities  of  substantial 
modifications  under  today's  proposal 
(S  403.11(b)-{f))  are  identical  to  the 
procedures  for  approving  local  programs 
and  provide  for  public  notice  and 
comment  on  the  proposed  modification 
(and  an  opportunify  for  a  hearing). 
Significant  changes  to  an  approved 
program,  like  program  approvals,  are 
likely  to  be  of  interest  to  the  public  and 
regulated  community  and  should  only  be 
acted  on  after  the  public  has  been 
notified  and  had  an  opportunity  to 
comment  on  the  changes.  Moreover, 
public  notice  and  comment  enhances  the 
enforceabilify  of  any  modified  or  new 
provisions  that  are  subsequently 
approved.  The  program  modification 
procedures  proposed  today  are 


consistent  with  EPA  regulations 
governing  State  NPDES  program 
revisions  (40  CFR  123.62).  The  public  ■ 
notice  requirement  for  substantial 
modifications  is  also  consistent  with  the 
encouragement  of  public  pariicipation. 
which  is  a  fundamental  policy  of  the 
Clean  Water  Act  (section  101(e)). 

Today's  proposal  provides  that 
modifications  to  POTW  pretreatment 
programs  become  effective  upon 
approval  by  the  Approved  Authority. 
Notice  of  approval  of  substantial 
modifications  must  be  published  in  the 
largest  daily  newspaper  within  the 
jurisdiction(s)  served  by  the  POTW. 
Notice  of  approval  of  non-substantial 
program  modifications  may  also  be 
given  by  such  publication,  or  by  a  letter 
from  the  Approval  Authority  to  the 
POTW.  a  copy  of  which  the  POTW  shall 
send  to  its  industrial  users.  This 
procedure  is  identical  to  the  equivalent 
process  in  the  NPDES  regulations  for 
State  program  revisions.  As  with  State 
program  reviews,  POTWs  must  continue 
to  operate  their  approved  program  until 
a  modification  is  approved  by  the  State 
or  EPA. 

Under  today's  proposal,  program 
modifications  must  be  incorporated  into 
the  POTW's  NPDES  permit,  since  the 
permit  contains  conditions  based  upon 
the  original  program.  For  substantial 
modifications,  the  permit  must  be 
modified  as  soon  as  possible  after 
approval  of  the  modification.  Since 
these  modifications  will  already  have 
been  subject  to  the  public  notice 
requirements  of  §  403.11,  a  second  round 
of  public  notice  and  comment  should  not 
be  required  when  the  POTW's  permit  is 
modified  to  incorporate  the  program 
changes.  TTierefore.  EPA  is  proposing  to 
amend  40  CFR  122.63(g)  of  the  NPDES 
regulations  (paragraph  (g)  was  added  in 
a  final  rule  recently  published  by  the 
Agency  in  the  Federal  Register)  to  allow 
the  incorporation  of  substantial  POTW 
pretreatment  program  modifications  into 
a  POTW's  NPDES  permit  to  be  carried 
out  as  a  minor  permit  modification. 
Alternatively,  the  Approval  Authority 
may  conduct  concurrent  program  and 
permit  modification,  thus  combining  the 
public  notice  and  comment  processes. 
(Many  Approval  Authorities  have 
adopted  this  approach  for  local  program 
approvals.)  For  non-substantial  program 
modifications,  today's  proposal  provides 
that  these  are  to  be  incorporated  into 
the  POTW's  permit  when  it  is  next 
reissued  or  modified  for  any  other 
reason. 

The  procedures  proposed  by  EPA 
today  would  require  all  POTW 
pretreatment  program  modifications  to 
be  approved  prior  to  adoption  and 
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implementation  by  the  POTW-  However, 
the  Agency  recognizes  Ihat  jome 
modifications  (eg^  ntinar  changes  ta  (he 
POTWs  data  management  system]  are 
so  minor  "ftiat  the  dfort  required  to 
review  and  approve  them  may  outweigh 
their  significance  with  respect  to  the 
operation  ofihe  POTWs  program  as  a 
whole.  In  light  of  this,  EPA  is 
considering  alternatives  to  fte  approach 
being  proposed  today  that  would  aHow 
the  POTW  to  make  certain  changes  in 
the  operation  of  its  pretreatment 
program  without  receiving  prior 
approval  from  the  Approval  Authority. 
First,  the  Agency  could  specify  in 
§  403.18  all  modifications  for  vwhich  the 
POTW  would  not  be  required  to  obtain 
prior  approval.  This  approach  would 
require  an  exhaustive  listing  of  non- 
substantial  modifications.  Another 
approach  wouhd  be  to  specify 
substantial  modifications  (as  in  fte 
proposal)  and  provide  additional  criteria 
(such  as  those  outlined  above)  for 
determining  when  a  modification  is 
substantial,  and  requhr  prior  approval 
only  for  changes  specified  as  substantial 
or  meeting  these  criteria.  This  approach 
would  leave  to  the  POTW  the 
determination  of  whether  a  given 
change  (other  than  one  specified  as 
substantiai]  meets  the  criteria  for  being 
a  substantial  modification.  EPA  solicits 
comments  on  these  alternative 
approaches.  In  particular,  the  Agency 
requests  detailed  comments  regarding 
which  specific  modifications  should  be 
identified  as  not  requiring  prior  approval 
luider  the  first  approach. 

C.  POTW  and  State  Pretreatment 
Program  Approval 

1.  POTW  Pretreatment  Program  and 
Removal  Credit  Application 
Submission — Approval  Authority  Action 
(40  CFR  403.9(ej) 

a.  Existing  Rule.  A  POTW  seeking 
pretreatment  program  approval  must 
submit  to  the  Approval  Authority 
certain  information  described  in 
§  403.9(b),  including  a  statement 
certifying  that  the  POTW  has  adequate 
authority  to  carry  out  the  program, 
copies  of  all  relevant  legal  authorities,  a 
description  of  the  POTW's  organization 
for  administering  the  program,  and  a 
discussion  of  resources  available  for 
program  implementatioiL  POTWs 
applying  for  removal  credit  authority 
must  submit  an  application  containing 
the  information  required  in  %  403.79(e) 
including  a  list  of  pollutants  for  which 
removal  credits  are  proposed,  data  on 
the  POTW's  consistent  removal  of  these 
pollutants,  proposed  revised  limits,  a 
certification  that  the  POTW  has  an 
approved  pretreatment  program,  a 


description  of  the  FOTWls  sludfle  use 
and  diaposal  jnethoda,  .aod  a 
certification  ihait  gcanting  xemoval 
credits  will  jiot  cause  a  violation  of  the 
POTWs  NEDES  penniL  The  procedures 
Tor  Appro>»I  Authority  review  and 
action  of  these  lequests  are  the  same. 
After  receiving  the  applicable 
8ubmis8ion(s).  the  Approval  Authority  is 
required  to  make  a  preliminary 
determination  of  whether  (he 
submission  contains  all  the  items 
required  under  §  403.9(b)  or,  if 
appropriate.  S  403.7(e).  If  (he  submission 
is  determined  to  be  complete,  the 
Approval  Authority  must  notify  the 
POTW  and  initiate  the  public  notice  and 
review  procedures  set  forth  in  S  403.11. 
Following  public  comment,  the  Approval 
Authority  completes  its  review  of  the 
program  submission  and  issues  its  final 
determination.  The  regulations  require 
the  Approval  Authority  to  issue  its  final 
decision  within  90  dajrs,  unless  the 
comment  period  is  extended  beyond  30 
days,  in  which  case  the  Approval 
Authority  shall  have  an  additional  90 
days  to  complete  its  review.  However, 
the  existing  regulations  do  not  specify 
how  much  time  (tie  Approval  Authority 
has  in  which  to  make  its  initial 
completeness  determination. 

b.  Proposed  changes.  PIRTs  final 
report  stated  that  the  lack  of  a  deadline 
for  the  Approval  Authority's 
completeness  determination  for  POTW 
Pretreatment  Program  and  removal 
credit  submissions  has  led  to 
unnecessary  delays.  To  address  this 
perceived  problem,  PIRT  recommended 
that  the  Approval  Authority  should  have 
60  days  from  the  date  of  a  POTW 
pretreatment  program  or  removal  credit 
application  to  determine  whether  this 
submission  meets  the  applicable 
requirements  of  paragraphs  (b)  and  (d) 
of  S  403.9.  Therefore.  EPA  is  proposing 
to  amend  (  403.g(e)  to  add  such  a  eOKlay 
time  limit.  The  proposed  time  limit,  in 
conjunction  with  current  time  periods 
for  final  Approval  Authority  action, 
shoiild  help  ensure  that  local  program 
and  removal  credit  requests  are  acted 
on  within  a  maximum  of  240  days, 
assuming  the  request  is  complete. 

2.  Approval  of  State  Pretreatment 
Programs — State  Regulations  (40  CFR 
403.10(g)(l)(iii)) 

a.  Existing  rule.  The  CWA 
amendments  of  1977  required  that  all 
State  MPDES  programs  include 
pretreatment  programs.  For  new  State 
programs,  a  pretreatment  program  must 
be  included  as  part  of  the  NPDES 
submission.  Approved  NPDES  States 
were  required  to  request  modification  to 
include  pretreatment  by  March  27. 1980 
(§  403.10(a)). 


in  general.  States  seeking  igiproval  of 
preireotmeiit  pn^ams  must  have 
detailed  regulations  ia  place  before 
ptagram  approval.  However,  under 
S  403.10(g)(l)(iy)  £PA  may  authorize  an 
NPDES  State  to  operate  a  pretreatment 
program  -withoiri  implen^nling 
regukbons  in  effect  if  the  State  has 
sufficiently  detailed  statutoiy  authority 
and  has  submitted  a  detailed  description 
of  the  procedures  by  which  it  proposes 
to  implement  the  program.  There  is  no 
comparable  provision  in  the  NPDES 
regulations,  which  require  all 
implementing  regulations  to  be  in  effect 
prior  to  NPDES  program  approval.  See 
40  CFR  123.21(a). 

EPA  adopted  5  403.10(g)(lHiii)  in  1980 
for  several  reasons.  First,  several  States 
suggested  that  having  pretreatment 
regulations  in  effect  was  not  essential  to 
ensure  implementation  of  the 
pretreatment  program  in  NPDES  States 
that  had  already  demonstrated  their 
ability  to  carry  out  a  complex  NPDES 
permit  program  on  a  statewide  level. 
Second,  the  delay  resulting  in  some 
cases  from  the  promulgation  of 
regulations  was  seen  as  an  impediment 
to  substantial  environmental  benefits 
that  would  follow  from  eariy  approval  of 
State  pretrealroenl  programs.  Third. 
some  of  the  authorities  necessary  for 
successful  implementation  of  the 
pretreatment  program  are  part  of  the 
NPDES  program  as  well  and  are 
encompassed  by  the  State's  existing 
NPDES  regulations.  For  those  matters 
unique  to  the  pretreatment  program. 
EPA  believed  that  a  comprehensive 
statement  describing  how  the  State 
intended  to  carry  out  this  portion  of  the 
program  and  indicating  the  State's 
readiness  to  promulgate  regulations  in 
the  future,  in  concert  with  detailed 
statutory  authority,  would  provide 
sufficient  public  notice  and  assurance  of 
the  State's  authority  and  intention  to 
carry  out  the  program. 

ThiB  revision  was  intended  to 
facihtate  State  program  approval  where 
the  State  had  adequate  authorities.  Even 
where  States  were  approved  without 
regulations,  it  was  expected  that  the 
State  would  promulgate  pretreatment 
regulations  at  a  later  dale.  Moreover. 
EPA  recognized  that  all  States  would 
need  to  revise  their  NPDES  regulations 
to  conform  to  the  May  19. 1980  Final 
Consolidated  Permits  Regulations.  The 
addiUon  of  S  403.10(g)(l)(iii)  allowed 
States  to  coordinate  those  rule  changes 
with  promulgation  of  pretreatment 
regulations. 

b.  Proposed  change.  EPA  is  proposing 
to  delete  S  403.10(g)(l)(iii).  thus  requiring 
all  States  to  have  adequate  regulations 
at  Ihe  time  of  program  approval.  Under 
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existing  regulations,  the  option  of  not 
developing  regulations  prior  to  program 
approval  is  available  only  if  the  State 
program  description  fully  describes  the 
procedures  it  intends  to  use  and  how  it 
intends  to  implement  each  of  the 
required  legal  authorities  in  the  absence 
of  regulations.  This  also  necessitates  a 
detailed  discussion  of  how  each  of  these 
required  legal  authorities  can  be  directly 
applied  and  enforced.  In  addition,  the 
Attorney  General's  Statement  must  fully 
explain  the  State's  legal  authority,  with 
special  emphasis  on  the  direct 
applicability  and  enforceability  of  the 
State  statute  without  implementing 
regulations.  Obviously,  a  State  can  only 
meet  this  burden  if  the  statute  is  so 
detailed  as  to  be  "self-implementing." 

EPA's  experience  has  shown  that  it  is 
highly  unlikely  that  a  State  will  have 
sufficiently  detailed  statutory  authority 
to  operate  a  pretreatment  program 
without  implementing  regulations.  In 
those  States  whose  programs  were 
approved  without  regulations  in  effect, 
problems  have  arisen,  particularly  with 
regard  to  enforcement  of  categorical 
pretreatment  standards  against 
industrial  users.  One  State  that  has 
since  developed  regulations  informed 
EPA  that  it  found  it  could  not  enforce  its 
pretreatment  program,  notwithstanding 
the  commitments  in  its  program 
description.  In  its  Final  Report  to  the 
Administrator.  PIRT  noted  these 
problems  and  recommended  that 
§  403.10(g)(l)(iii)  be  deleted.  EPA  agrees 
with  the  Task  Force's  recommendation. 
In  order  to  eliminate  this  problem,  the 
Agency  is  proposing  today  to  delete  the 
provision.  This  will  make  the 
pretreatment  regulations  consistent  with 
the  NPDES  regulations  and  mean  that  in 
the  future,  States  requesting  approval  of 
their  State  pretreatment  programs  will 
have  to  have  all  necessary  implementing 
regulations  in  place  before  their 
programs  can  be  approved.  In  addition, 
those  approved  States  lacking 
pretreatment  regulations  will  have  to 
promulgate  regulations  where  the 
absence  makes  their  program  deficient 
under  the  revised  $403.10. 

3.  Approval  Procedures  for  POTW 
Pretreatment  Programs  and  Authority  to 
Grant  Removal  Credits  (40  CFR 
403.11(b)) 

a.  Existing  Rule.  Section  403.11  sets 
out  the  procedures  for  approving  POTW 
pretreatment  programs  and  applications 
for  removal  credit  authority.  Upon 
receipt  of  a  local  program  submission  or 
removal  credit  application,  the  Approval 
Authority  must  first  determine  whether 
the  submission  is  complete.  The 
elements  of  a  complete  submission  are 
set  out  in  S  403.9(b)  for  POTW  program 


approvals  and  §§  403.7(e)  and  403.9(d) 
for  removal  credits.  After  determining 
that  a  submission  is  complete,  the 
Approval  Authority  must  provide  notice 
and  an  opportunity  to  request  a  public 
hearing.  Section  403.11(b)  requires 
issuance  of  the  public  notice  within  5 
days  after  the  completeness 
determination. 

b.  Proposed  change.  PIRT  has 
recommended  changing  the  5-day  time 
limit  for  issuing  public  notice  following  a 
completeness  determination  to  20  work 
days.  PIRT  concluded  that  5  days  was 
too  short  because  Approval  Authority 
procedures  are  often  not  sufficiently 
expeditious  to  meet  that  limit.  EPA 
agrees  with  PIRTs  recommendation.  A 
longer  time  period  in  which  to  issue 
public  notice  and  an  opportunity  to 
request  a  hearing  appears  to  be  both 
necessary  and  appropriate.  The  20-day 
limit  recommended  by  PIRT  and 
proposed  by  EPA  today  is  more  realistic 
while  still  conforming  to  the  basic  intent 
of  providing  prompt  public  notice  of 
submissions  that  are  under  Agency 
review.  Moreover,  since  elsewhere  in 
this  Federal  Register  notice,  EPA  is 
proposing  a  time  limit  for  the  Approval 
Authority  to  determine  whether  the 
submission  is  complete  (see  discussion 
of  proposed  amendment  to  §  403.9(e) 
above),  Approval  Authorities  must  act 
expeditiously  at  all  stages  of  the  review 
process. 

D.  Reporting  and  Compliance 
Monitoring 

1.  Baseline  Monitoring  Report — Deadline 
for  New  Sources  (40  CFR  403.12(b)) 

a.  Existing  rule.  To  establish  an 
effective  local  pretreatment  program,  it 
is  essential  that  the  POTW  have 
complete  information  on  the  nature  and 
quantity  of  pollutants  contributed  by 
each  of  its  industrial  users.  Section 
403.12(b)  requires  that  all  industrial 
users,  including  new  sources,  that  are 
subject  to  categorical  pretreatment 
standards  submit  baseline  monitoring 
reports  ("BMRs")  to  the  Control 
Authority.  These  reports  supply  basic 
information  to  identify  each  contributing 
industrial  user,  the  characteristics  of  the 
user's  discharge  and  the  user's 
compliance  status.  Information  required 
to  be  reported  in  BMRs  includes:  a  list  of 
environmental  control  permits  held  by 
the  industrial  user,  a  description  of  the 
user's  operations,  information  on  flow 
and  amounts  of  regulated  pollutants 
discharged  to  the  POTW.  and  a 
certification  of  whether  the  user  is 
currently  in  compliance  with  the 
applicable  categorical  standard(s).  If  the 
industrial  user  is  not  in  compliance 
when  the  BMR  is  prepared,  the  report 


must  also  include  a  compliance  schedule 
showing  the  shortest  time  by  which 
compliance  will  be  achieved.  The 
baseline  monitoring  report  does  not 
apply  to  industrial  users  not  covered  by 
categorical  standards.  (Elsewhere  in  this 
Federal  Register  notice.  EPA  is 
proposing  to  clarify  that  POTWs  must 
require  appropriate  reports  where  the 
POTW  determines  that  information  on 
these  "noncategorical"  discharges  is 
necessary.  (See  discussion  of  proposed 
§  403.12(h)  below.)) 

Section  403.12(b)  requires  industrial 
users  to  submit  BMRs  to  the  Control 
Authority  within  180  days  after  the 
effective  date  of  the  applicable 
categorical  standard,  or  within  180  days 
after  a  final  decision  on  a  category 
determination  request,  whichever  is 
later.  However,  there  is  no  deadline 
specified  for  new  sources.  Nor  does 
§  403.12(b)  contain  a  deadline  for 
submission  of  BMRs  by  directly 
discharging  existing  sources  that 
become  indirect  dischargers  subsequent 
to  the  promulgation  of  an  applicable 
categorical  pretreatment  standard. 

b.  Proposed  change.  Today's  proposal 
would  revise  S  403.12(b)  to  require  new 
sources,  and  existing  sources  that 
become  industrial  users  subsequent  to 
the  promulgation  of  an  applicable 
categorical  standard,  to  submit  a 
baseline  monitoring  report  at  least  90 
days  prior  to  commencement  of  the 
facility's  discharge  to  a  POTW.  EPA  is 
also  proposing  to  clarify  that  for  new 
sources,  the  industrial  user  shall  provide 
estimates  for  the  information  on 
production,  flow  and  the  presence  and 
quantity  of  regulated  pollutants  in  its 
wastestream  requested  in  (  403.12(b)(3)- 

(5). 

EPA  sohcits  comments  on  whether  the 
90-day  pre-discharge  BMR  deadline  is 
adequate.  It  should  be  borne  in  mind 
that  BMRs  are  not  intended  to  be  the 
first  contact  between  a  new  industrial 
user  and  the  POTW.  EPA  encourages 
the  earliest  possible  communication 
between  POTWs  and  new  source 
industrial  users.  Eariy  contact  can  occur 
in  several  ways.  Many  new  sources  will 
be  constructing  new  facilities,  and  will 
thus  be  required  to  obtain  a  construction 
permit  from  the  municipality  long  before 
they  begin  to  discharge.  Even  where 
there  is  no  new  construction  (e.g..  the 
new  source  is  moving  into  an  existing 
facility),  the  new  source  will  need  to 
apply  for  water  and  sewer  service  well 
in  advance  of  any  discharge.  The  POTW 
may  also  learn  of  potential  new 
industrial  users  through  its  inspection  of 
existing  industrial  users.  When  contact 
with  a  new  industrial  user  is  made,  the 
POTW  should  obtain  as  much 
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information  ««  possible  regairfingthe 
nature  of  the  user's  expected  disdiarge 
and  should  mfbrra  the  user  of  applicable 
pretreartment  stendaxds  and 
nequirements.  inclu<fing,  to  the  extent 
possible  at  Ihart  time,  any  local  Kmits  to 
which  the  user  win  be  subject.  [OK 
course,  if  the  user  is  a  member  of  a  trade 
association  (e.g.,  the  National 
Association  of  Metal  Finishers),  it  will 
generally  be  kept  up-to-date  on 
applicable  categorical  standards.) 
Therefore,  the  BMR  hinctions  not  as  a 
preliminary  assessment  of  the  expected 
pollutant  loading  from  a  new  source,  but 
rather  as  a  final  check  prior  to 
commencement  of  discharge.  By  the 
time  the  BMR  is  due,  the  industrial  user 
should  already  be  aware  of  most,  if  not 
all,  of  its  pretreatment  reeponsfbilities 
and -will  have  had  an  opportunity  to 
start  taking  whalevor  actions  are 
necessary  to  fulfill  them. 

EPA  recognizes  that  BVHts  submitted 
by  new  sources  under  the  proposed 
deadline  cannot  be  complete;  for 
instance,  new  sources  cantot  certify 
whether  they  will  be  in  compliance  with 
applicable  categorical  standards  since 
they  have  not  yet  commenced  discharge. 
For  this  reason,  the  current  regulations 
do  not  require  new  sources  to  include  a 
compliance  ceelification  or  compliance 
schedule  in  their 'BMRs.  Similarly,  new 
sources  cannot  monitor  the  flow  or 
pollutant  constituents  and 
concentrations  of  their  wastestreams, 
nor  can  they  provide  actual  production 
data.  However,  an  industrial  user  that  is 
a  new  source  can,  and  under  today's 
proposal  would  be  required  to,  provide 
estimated  data  on  these  items.  This 
information  will  allow  the  Control 
Authority  to  assess  the  potential  impact 
of  the  new  source  on  the  POTW,  tfie 
receiving  waters  into  which  the  POTW 
discharges  and  current  and  alternative 
sludge  use  or  disposal  options.  The 
Control  Authority  can  also  use  this 
information  to  make  a  preliminary 
determination  of  whether  additional 
limits  beyond  those  in  the  applicable 
categorical  pretreatment  standard  (i.e., 
local  Kmits)  will  be  necessary  to  prevent 
pass-fhrough  and  interference  at  the 
POTW.  In  some  cases,  the  POTW  may 
need  to  set  more  stringent  local  limits  on 
other  contributors- to  the  system  to  avoid 
permit  violations.  Eariy  submission  of 
this  information  provides  the  POTW 
adequate  time  to  determine  whether 
such  steps  are  needed.  Without  such 
estimates,  the  POTW  would  only  learn 
too  late  that  local  kmits  were  ireeded  to 
avoid  a  permit  violation.  Obviously,  it  is 
preferable  to  avoid  such  violations. 

Within  90  days  after  discharge  has 
commenced.  1 4e8.1Z(d)  requires  the 


new  source  to  submit  actual  flow  and 
pollutant  data  in  adcHtioB  to  a 
compliance  certification  and.  if 
necessary,  a  statement  of  what 
additional  steps  are  necessary  to 
achieve  compliance.  Tlie  POTW  can 
then  reevaluate  the  impact  of  the 
industrial  user's  disdiarge  using  actual 
data  on  pollutant  loadings  and  adjust  its 
limits  if  needed.  The  approach  being 
proposed  today,  i.e..  requiring  estimated 
data  that  is  later  followed  up  with  actual 
data,  is  consistent  with  proposed 
amendmerrts  to  the  NPDES  regulations, 
which  would  require  dhrctly 
discharging  new  sources  to  use      ___„ 
estimated  data  in  preparing  ttieirNPUES 
permit  applications  (see  49  m  38815, 
October  1, 1884). 

2.  Measurement  of  Pollutants  {40  CFR 
403.12(b)(5Kiv)) 

a.  Existing  Rule.  Section 
403J2(b)(5){iv)  establishes  the  frequenoy 
-with  which  an  industrial  user  must 
sample  and  analyze  its  ivastestreain  to 
compile  data  ior  its  baseline  monitoring 
report.  Under  the  present  scheme,  an 
industrial  user  must  t^ce  nuihiple 
samples  of  each  regulated  wastestream, 
with  the  frequencies  deteranined  by  the 
flow  of  those  atreams  being  sampled. 
Where  the  Qow  of  the  stream  being 
sampled  is  less  than  or  equal  to  250;0Q0 
gallons  per  day,  the  industrial  user  must 
take  three  samples  within  a  one-week 
period.  Where  the  flow  of  the  stream 
being  sampled  is  greater  than  ZSaooO 
gallons  per  day,  the  industriafl  users 
must  take  six  samples  within  a  two- 
week  period.  Each  of  these  samples 
must  be  analyzed  separately  and  the 
data  submitted  on  the  haseline 
monitoring Teport. The  purpose  of  this 
sampling  is  to  provide  information  to 
determine  whether  the  industrial  user  is 
in  compliance  with  the  applicable 
categorical  pretreatment  standard(8). 

b.  Proposed  change.  EPA  is  proposing 
to  reduce  the  baseline  8an^>ling 
requirements  for  industrial  users  and  set 
a  uniform,  minimum  sampling 
requirement  apphcable  to  aU  industrial 
users.  Today's  proposal  requires  that  at 
a  minimum,  for  purposes  of  compiling 
data  for  the  baseline  report,  only  one 
sampling  analysis  of  pollutants  is 
required.  This  proposal  would  not  alter 
the  required  sampling  techniques  (i.e., 
24-hour  composite  sampling),  as 
provided  m  \  403.12(b)(5)(iii). 

A  pretreatment  baseline  report  is 
comparable  to  the  industry  NPDES 
permit  application  form  for  direct 
dischargers  (i.e.. -form. 2C).  Both  are 
means  Of  collecting  preliminary 
information  about  the  partitnilar  facility 
and  its  discharge,  and  are  used  as  a 
basis  for  determining  whether  additional 


steps  need  to  he  taken  to  achieve 
compliance  with  applicable  discharge 
limits.  Only  one  sampling  and  analysis 
of  the  specific  poHutants  is  required  for 
the  NPDES  permit  application.  See  40 
CFR  122.21(g)(7).  The  proposed  change 
to  the  baseline  monitoring  report 
sampling  requirement  will,  therefore. 
bring  it  in  line  with  that  required  by  its 
counteipart  in  the  NPDES  program. 

Today's  proposed  amendment  would 
significantly  reduce  the  paperwork 
burden  associated  with  baseline 
monitoring  reports  without  signSicantly 
impairing  EPA's  ability  to  identify  and 
control  pollutants.  A  single  sampling 
analysis  is  generally  adequate  to 
provide  Control  Authorities  with  a 
preliminary  picture  of  an  industrial 
user's  processes  and  wastestream 
characteristics.  However,  in  more 
variable  induBtries.  more  sampling  may 
be  necessary  to  ensure  that  the  Control 
Authority  obtains  representative  data. 
The  single  sampling  proposed  today  is 
intended  to  be  a  mmimum.  If  the  Control 
Authority  determines  that  additional 
data  and  sampling  are  needed  to 
evaluate  the  impact  of  the  user^ 
discharge  or  to  set  local  limits,  it  can, 
and  should,  require  such  analysis.  To 
determine  compliance  witfi  categorical 
standards,  the  Control  Authority  will 
use  an  industrial  user's  self -monitoring 
program  and  compliance  reports,  in 
addition  to  any  sampling  program 
conducted  by  the  Control  Authority.  The 
reduced  sampling  for  the  baseline  report 
will  not  affect  other  sampling  and 
analysis  requirements. 

3.  Sampling  Techniques  (40  CFR 
403.12(bK5)(iii)) 

a.  Existing  rule.  Section 
403.12(b)(5)(iii)  provides  that,  where 
feasible,  the  sanqiles  required  in 
preparing  an  industrial  user's  baseline 
monitoring  report  must  be  obtained 
using  "the  flow-proportional  composite 
sampling  techniques  specified  in  the 
apphcable  categorical  Pretreatment 
Standard."  Where  composite  .sampling 
is  not  feasible,  industrial  users  may  take 
a  single  grab  sample  instead  of  each 
required.composite  sample. 

b.  Proposed  change.  In  its  Final  Report 
to  the  Administrator.  PIRT  pointed  out 
that  the  categorical  pretreatment 
standards  do  not  specify  required 
sampling  techniques.  Accordingly,  EPA 
is  proposing  to  revise  \  403  J2(b)(5)(iii) 
to  correct  this  error.  The  proposal  would 
require  that,  except  for  five  named 
pollutants,  the  industrial  user  must 
obtain  24-hour  composite  s  imples 
through  flow  proportioned  techniques 
where  feasible. 


For  five  pollutants — pH.  cyanide,  total 
phenols,  oil  and  grease,  and  sulfide — 
today's  proposal  would  require  the  use 
of  grab  samples.  These  pollutants  are 
subject  to  rapid  degradation  and 
therefore  cannot  be  accurately  sampled 
through  24-hour  composite  methods. 
This  proposal  would  make  the  sampling 
requirements  of  the  General 
Pretreatment  Regulations  consistent 
with  the  NPDES  regulations.  Those  rules 
require  the  use  of  24-bour  composite 
samples  in  permit  applications,  except 
for  seven  pollutants  for  which  grab 
sampling  must  be  used  (pH, 
temperature,  cyanide,  total  phenols, 
residual  chlorine,  oil  and  grease,  and 
fecal  coliform).  40  CFR  122.21(gK7). 
Unlike  the  NPDES  rules,  temperature, 
residual  chlorine  and  fecal  coliform  are 
not  included  on  the  list  of  pollutants  for 
which  grab  samples  are  required 
because  they  are  not  regulated  under 
categorical  pretreatment  standards  and 
thus  need  not  be  reported  on  the  BMR. 
EPA  is  proposing  to  add  sulfide,  which 
is  not  included  in  the  NPDES  provision, 
since  it  is  regulated  under  categorical 
standards  and  tends  to  rapidly  oxidize 
and/or  gasify. 

PIRT  also  recommended  that  time- 
proportional  sampling  be  allowed  where 
flow-proportional  automatic  sampling  is 
not  feasible.  In  support  of  its 
recommendation,  the  Task  Force  stated 
that  time-proportioned  samples,  while 
not  as  accurate  as  flow-proportioned 
samples,  are  more  representative  of  an 
industrial  users  daily  discharge  than  the 
single  grab  sample  currently  allowed  in 
the  regulation. 

In  response  to  PIRTs 
recommendation.  EPA  is  proposing  to 
change  the  type  of  sampling  that  will  be 
allowed  by  industrial  users  where  flow- 
proportional  composite  sampling  is  not 
feasible  to  allow  time- proportioned  or 
grab  sampling.  Under  today's  proposal, 
the  industrial  user  must  demonstrate  to 
the  Control  Authority  that  the  use  of  an 
automatic  sampler  is  infeasible  and  that 
time-proportional  sampling  or  grab 
sampling  will  provide  a  representative 
sample  of  the  effluent  being  discharged. 
'  The  proposal  also  would  require  the 
Control  Authority  to  make  the 
determination  of  whether  flow- 
proportional  sampling  is  feasible.  Where 
the  Control  Authority  determines  that 
flow-proportional  sampling  is  infeasible, 
it  would  waive  the  requirements  and 
allow  grab  or  time-proportional 
sampling. 

Consistent  with  recent  revisions  to  the 
NPDES  regulations  (49  FR  38046, 
September  26, 1984)  EPA  is  also 
proposing  to  amend  \  403.12(b)(5)(iii)  to 
provide  that  where  grab  sampling  is 


used,  a  minimum  of  four  grab  samples^ 
must  be  taken. 

4.  Annual  POTW  Reports  (40  CFR 
403.12(i)) 

a.  Existing  rule.  As  a  means  to 
oversee  the  implementation  of  POTW 
pretreatment  programs,  EPA  and  many 
approved  States  usually  include  in  the 
POTW's  NPDES  permit  a  condition 
requiring  that  the  POTW  periodically 
submit  a  report  describing  its  program 
implementation  activities  during  the 
period  covered  by  the  report.  These 
permit  conditions,  which  are  inserted  at 
the  time  the  conditions  of  the  approved 
program  are  added,  generally  require  the 
submission  of  an  annual  report.  These 
reports  are  typically  required  to  include 
an  update  of  the  POTW's  industrial  user 
population,  information  on  the 
compliance  status  of  the  industrial 
users,  information  on  the  POTW's 
compliance  monitoring  and  enforcement 
activities,  and  information  on 
modifications  to  the  POTW's  approved 
pretreatment  program.  The  majority  of 
POTWs  with  approved  programs  have 
conditions  requiring  such  reports  in  their 
NPDES  permits.  Although  these  permit 
conditions  are  authorized  by  law  (see 
sections  402(b)(8)  and  308  of  the  CWA) 
the  General  Pretreatment  Regulations  do 
not  contain  a  specific  provision 
describing  the  contents  of  the  reports 
POTWs  should  submit  on  the  status  of 
their  pretreatment  program 
implementation. 

b.  Proposed  change.  PIRT  has 
recommended  that  EPA  set  forth  in  the 
general  pretreatment  regulations  the 
requirement  of  an  annual  POTW  report 
for  all  POTWs  with  pretreatment 
programs.  This  report  would  be 
submitted  to  the  Approval  Authority 
and  would  describe  program 
implementation  activities  conducted  by 
the  POTW  during  the  preceding  year. 
The  Task  Force  stated  that  such  a  report 
is  essential  to  the  adequate  oversight,  by 
EPA  or  approved  States,  of  POTW 
pretreatment  programs.  By  describing 
the  annual  report  in  the  regulations,  EPA 
could  ensure  some  degree  of  uniformity 
among  reports  and  thus  obtain  a  clearer 
picture  of  the  status  of  program 
implementation  on  a  nahonal  scale. 

In  response  to  PIRT's 
reconunendation,  EPA  is  proposing  to 
add  a  new  paragraph  (i)  to  S  403.12 
requiring  each  POTW  with  an  approved 
pretreatment  program  to  submit  a  report 
to  the  Approval  Authority  at  least 
annually  describing  program 
implementation  activities.  (The 
submission  date  will  be  set  in  the 
POTW's  NPDES  permit.)  The  report 
must  contain,  among  other  things,  an 
updated  list  of  the  POTW's  industrial 


users  (or  a  list  of  additions  and 
deletions  keyed  to  a  previous  list) 
showing  the  categorical  pretreatment 
standards  and/or  local  limits  applicable 
to  each,  a  summary  of  the  compliance 
status  of  each  industrial  user  over  the 
period  covered  by  the  report,  a  summary 
of  compliance  monitoring  and 
enforcement  activities  (including 
inspections)  conducted  by  the  POTW 
during  the  reporting  period,  and  any 
other  information  requested  by  the 
Approval  Authority,  as  appropriate  for 
adequate  oversight  of  the  POTWs 
pretreatment  program.  This  information 
will  provide  the  Approval  Authority 
with  the  means  to  effectively  perform  its 
oversight  responsibilities  with  respect  to 
the  POTW  pretreatment  programs 
within  its  jurisdiction.  By  adding  the 
provision  to  the  regulations,  all  such 
reports  will  be  required  to  contain  at 
least  the  same  minimum  information, 
thus  providing  some  consistency.  Of 
course,  the  Approval  Authority  may 
impose  such  other  requirements  as  may 
be  necessary  or  appropriate.  By 
expressly  providing  for  adequate 
oversight  in  this  way.  the  obligations  of 
EPA,  the  State,  and  POTWs  with  respect 
to  the  implementation  of  the  national 
pretreatment  program  can  be  met  more 
effectively. 

EPA  is  currently  preparing  a  guidance 
document  entitled  "Pretreatment 
Compliance  Monitoring  and 
Enforcement  Guidance,"  which  will 
contain  additional  information  on  these 
reports.  This  document  will  be  available 
in  the  near  future. 

5.  Signatory  requirements  for  industrial 
user  reports  (40  CFR  403.12(k)) 

a.  Existing  rule.  The  signatory 
requirements  for  industrial  user  reports 
in  the  general  pretreatment  regulations 
were  patterned  after  a  similar  provision 
in  the  NPDES  regulations.  Section 
403.12(i)(l)  currently  states  that  reports 
submitted  on  behalf  of  a  corporation 
must  be  signed  by  a  "principal  executive 
officer  of  at  least  the  level  of  vice 
president"  or  an  authorized 
representative  of  that  person  who  is 
responsible  for  the  overall  operation  of 
the  facility  from  which  the  discharge 
originates.  The  signatory  requirement  is 
intended  to  ensure  that  the  corporation 
is  legally  accountable  for  the 
information  submitted.  The  signature  on 
reports  or  authorization  by  a  principal 
executive  officer  provides  this 
accountability. 

b.  Proposed  change.  In  the  past  two 
years.  EPA  has  revised  the  NPDES 
signatory  requirements  governing  permit 
application  (48  FR  39611,  September  1. 
1983)  and  reports  from  permittees  (49  FR 
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37998,  September  26, 1984).  These 
changes  were  made  to  reduce  the 
burden  of  investigating  and  signing 
apphcations  and  reports  for  of^cers  of 
large  corporations  while  continuing  to 
maintain  a  sufficiently  high  level  of 
corporate  responsibility.  This  rationale 
applies  equally  to  industrial  user  reports 
in  the  pretreatment  program.  Therefore, 
EPA  is  proposing  to  amend  the 
pretreatment  signatory  provision 
(§  403.12(i))  to  make  it  consistent  with 
its  NPDES  counterpart.  (EPA  is  also 
proposing  to  redesignate  this  paragraph 
as  §  403.12(k)  to  account  for  the 
insertion  of  new  paragraphs  (h)  and  (i) 
in  S  403.12,  also  being  proposed  today.) 

Today's  proposal  would  change  the 
existing  regulations  to  allow  reports  to 
be  signed  by  "a  responsible  corporate 
officer,"  or  an  authorized  representative 
of  that  individual.  "Responsible 
corporate  officer"  includes  the 
president,  secretary,  treasurer,  or  a  vice- 
president  of  the  corporation  in  charge  of 
a  principal  business  function.  It  also 
incorporates  into  the  regulation  EPA's 
interpretation  of  "executive  officer  of 
the  level  of  vice  president"  adopted  in  a 
previously  published  policy  statement 
regarding  the  NPDES  permit  process  (45 
FR  52149,  August  6, 1980).  That 
statement  clarified  that  an  officer 
performing  "policymaking  functions" 
similar  to  those  performed  by  a 
corporate  vice-president  could  sign 
NPDES  permit  applications  submitted 
by  direct  dischargers.  In  addition,  the 
manager  of  one  or  more  manufacturing, 
production,  or  operating  facilities  of  a 
corporation  can  now  qualify  as  a 
"responsible  corporate  officer"  if  the 
facility  (or  facilities)  employs  more  than 
250  persons  or  has  gross  national  sales 
or  expenditures  exceeding  $25  million, 
as  long  as  the  manager  has  been 
authorized  to  sign  reports  in  accordance 
with  proper  corporate  procedures. 
Formal  assignments  or  delegations  of 
authority  are  not  necessary  for 
corporate  officers  identified  in  the 
proposed  provision;  it  is  presumed  that 
these  responsible  corporate  officers 
have  the  requisite  authority  unless  the 
Control  Authority  has  been  notified 
otherwise. 

Consistent  with  the  NPDES 
regulations,  the  proposal  would  also 
allow  a  "duly  authorized 
representative"  of  a  "responsible 
corporate  officer",  to  sign  reports 
required  under  the  pretreatment 
program.  This  reduces  the  burden  on  the 
regulated  community  while  at  the  same 
time  providing  an  equal  degree  of  legal 
accountability  on  the  part  of  the 
"responsible  corporate  officer."  By 
authorizing  a  representative  to  sign 


reports,  the  responsible  official  does  not 
lose  legal  accountability  for  the 
accuracy  of  the  information  that  is 
submitted.  A  "duly  authorized 
representative"  may  be  an  individual  or 
position  responsible  for  the  overall 
operation  of  an  industrial  user's  facility 
(e.g.,  a  plant  manager).  It  may  also  be 
the  individual  in  charge  of  all 
environmental  matters  for  the  industrial 
user.  The  person  will,  in  many  cases, 
have  the  best  knowledge  of  the 
company's  facility.  Since  he  or  she  must 
have  overall  environmental 
responsibility  within  the  company,  and 
since  their  authorization  to  sign  the 
report  must  come  fixim  a  responsible 
corporate  officer,  the  proposal  will  also 
ensure  corporate  responsibility. 

This  provision  also  is  proposed  to  be 
revised  by  including  the  requirement 
that  all  reports  submitted  pursuant  to 
that  subsection  shall  include  the  oath 
set  forth  in  S  403.8(a)(2)(ii).  This  is 
consistent  with  the  NPDES  regulations, 
which  require  a  similar  certification 
from  signatories  to  NPDES  permit 
applications  and  reports  (see  40  CFR 
122.22(d)). 

6.  Reporting  Requirements — Extension 
to  Non-categorical  Discharges  (40  CFR 
403.12(h)) 

a.  Existing  rule.  Section  403.12 
describes  the  reports  industrial  users 
subject  to  categorical  pretreatment 
standards  must  submit.  These  reports, 
individually  discussed  in  more  detail 
elsewhere  in  this  preamble,  include 
baseline  monitoring  reports  (BMRs) 
required  under  S  403.12(b),  9(>^ay 
compliance  reports  required  under 

§  403.12(d),  and  periodic  compliance 
reports  required  under  S  403.12(e).  The 
purpose  of  these  reports  is  to  provide 
the  Control  Authority  with  information, 
together  with  additional  data  obtained 
through  the  Control  Authority's  own 
monitoring  program,  on  the  quantity  and 
nature  of  discharges  to  the  POTW  and 
on  the  industrial  user's  compliance  with 
applicable  pretreatment  standards  and 
requirements. 

b.  Proposed  change.  The  industrial 
categories  for  which  categorical 
pretreatment  standards  have  been  and 
are  being  developed  by  EPA  include 
those  from  which  significant  toxic 
pollutant  discharges  occur  across  the 
industry  nationally.  However,  individual 
industrial  users  that  are  not  covered  by 
categorical  standards  ("non-categorical" 
industrial  users)  have  the  potential  to 
discharge  significant  amounts  of  toxic 
pollutants  to  POTWs,  resulting  in  water 
quality,  sludge  disposal  or  other 
problems.  In  addition,  non-categorical 
industrial  users  may  discharge  other 
pollutants  in  quantities  sufficient  to 


cause  serious  interference  or  pass 
through  problems  at  the  POTW. 
Although  the  regulations  generally 
require  that  such  discharges  be 
regulated  by  the  POTW,  they  do  not 
specifically  require  non-categorical 
industrial  users  to  submit  reports  to  the 
Control  Authority  regarding  their 
compliance  with  applicable 
pretreatment  requirements. 

The  lack  of  any  specific  reporting 
requirements  for  non-categorical 
industrial  users  in  the  regulations  has 
caused  some  confusion  as  to  whether 
Control  Authorities  are  expected  to 
require  reporting  from  these  industrial 
users.  Most  POTWs  currently  require 
some  reporting  from  their  non- 
categorical  industrial  users  as  a  means 
to  have  an  effective  compliance 
program:  some  POTWs  even  require 
reports  from  all  of  their  industrial  users. 

Although  specific  reporting 
requirements  are  listed  only  for 
categorical  industrial  users,  it  has  never 
been  EPA's  intent  to  exempt  non- 
categorical  industrial  users  from  all 
reporting  requirements.  One  of  the 
regulatory  requirements  for  an 
approvable  POTW  pretreatment 
program  is  legal  authority  to  require, 
from  all  industrial  users,  such  reports  as 
are  necessary  to  assess  and  assure 
compliance  with  applicable 
pretreatment  standards  and 
requirements.  See  S  403.8(f)(l)(iv).  This 
requirement  is  explicitly  not  limited  to 
the  specific  reports  required  of 
categorical  industrial  users.  Adequate 
information  on  the  quantity  and  nature, 
of  pollutant  discharges  to  the  sewer 
system  by  all  industrial  users  is 
essential  if  the  POTW  is  to  effectively 
regulate  its  users  and  prevent  violation 
of  pretreatment  standards. 

Because  of  the  confusion  on  the 
reporting  required  by  non-categorical 
users.  EPA  is  proposing  to  add  a  new 
paragraph  (h)  to  §  403.12  (and 
redesignating  the  existing  paragraph  (h) 
accordingly)  clarifying  that  the  Control 
Authority  must  impose  appropriate 
reporting  requirements  on  industrial 
user  discharges  that  are  not  regulated  by 
categorical  standards.  POTWs  should 
use  this  authority  to  require  sampling  for 
pollutants  not  regulated  by  categorical 
standards  where  those  pollutants  may 
cause  passthrough  or  interference.  Of 
course,  the  appropriate  monitoring  and 
reporting  to  be  required  of  non- 
categorical  industrial  user  discharges 
will  vary  depending  on  the 
circumstances.  Factors  to  be  considered 
include  the  size  of  the  industrial  user, 
the  percentage  of  the  POTW's  total  flow 
attributable  to  the  industrial  user,  the 
nature  of  the  industrial  user's  discharge 
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(e.g..  whether  the  industrial  user  is 
discharging  pollutants  of  concern  to  the 
POTW),  and  the  indusUial  user's 
compliance  history.  These  and  other 
relevant  factors  should  be  considered  by 
the  Control  Authority  in  establishing 
appropriate  reporting  requirements  for 
its  non-categorical  industrial  users. 
Under  the  proposal,  if  the  Control 
Authority  determines  that  reporting  by 
these  users  is  appropriate,  the  Control 
Authority  would  be  required  to  impose 
some  monitoring  and  reporting 
requirements. 

Industrial  users  covered  by 
categorical  pretreatment  standards  may 
also  discharge  significant  amounts  of 
pollutants  that  are  not  addressed  in 
those  standards.  These  discharges  may 
be  of  pollatants  m  the  regulated 
wastestream  that  are  not  limited  in  the 
categorical  standard,  or  they  may  be 
from  other  wastestreams  to  which  the 
standard  does  not  apply.  Today's 
proposal  also  applies  to  these 
discharges  from  categorical  industrial 
users.  Under  the  proposed  provision,  the 
Control  Authority  must  require 
appropriate  reporting  concerning  all 
pollutant  discharges  to  the  POTW  that 
are  not  specifically  regulated  in  a 
categorical  standard  (and  thus  are  not 
subject  to  the  other  reporting 
requirements  of  9  403.12),  including 
those  from  industrial  users  that  are 
otherwise  subject  to  categorical 
standards. 

7.  Notification  of  Slug  Loadings  (40  CFR 
403.12(f)) 

a.  Existing  rule.  Section  403.12(f) 
requires  industrial  users  to  immediately 
notify  the  POTW  to  which  they  are 
discharging  of  any  slug  loading.  A  slug 
loading  is  defined  in  S  403.5(b)(4)  as  the 
discharge  of  any  pollutant  at  a  flow  rate 
and/or  pollutant  concentration  that  will 
cause  "interference"  (as  defined  in 

5  403.3(i))  with  the  POTW.  Section 
403.5(b)(4)  specifically  prohibits  slug 
loadings.  The  notification  requirement  is 
intended  to  ensure  that  POTWs  are 
promptly  alerted  to  any  loadings  to  their 
systems  that  would  cause  problems  at 
the  treatment  plant.  The  language  of 
i  403.12(f)  and  its  location  in  a  section 
that  deals  primarily  with  reporting 
requirements  for  industrial  users  subject 
to  categorical  pretreatment  standards 
has  raised  questions  about  whether  the 
slug  load  notification  requirement 
applies  only  to  categorical  industrial 
users.  Despite  its  location,  EPA  intended 
that  this  requirement  apply  to  any  such 
discharge  by  industrial  users. 

b.  Proposed  change.  Therefore,  EPA  is 
proposing  to  change  the  language  of 

\  403.12(0  to  clarify  that  this  slug  load 
notification  requirement  applies  to  non- 


categorical,  as  well  as  categorical, 
industrial  users. 

The  Agency  is  also  proposing  to 
expand  §  403.12(f)  to  reference 
§  403.5(b)(l)-(5)  instead  of  only 
S  403.5(b)(4).  The  reason  for  this  change 
is  that  there  are  some  slug  loadings  (e.g., 
sulfides)  that  may  not  cause  interference 
at  the  POTW  (and  thus  are  not 
prohibited  by  S  403.5(b)(4)).  but  are 
corrosive  and  hazardous  to  workers' 
safety.  Referencing  S  403.5(b)  (1),  (2).  (3), 
and  (5)  in  addition  to  §  403.5(b)(4)  in 
§  403.12(f)  will  ensure  that  the  POTW 
will  be  promptly  notified  of  all 
dischargers  that  might  cause  problems, 
including  interference,  at  the  POTW. 

8.  90-day  Compliance  Report  (40  CFR 
403.12(d)) 

a.  Existing  rule.  Within  90  days  after 
the  compliance  date  of  a  categorical 
pretreatment  standard,  each  existing 
industrial  user  subject  to  the  categorical 
standard  must  submit  to  the  Control 
Authority  a  report  indicating  whether 
the  user  is  in  compliance  with  the 
standard  (§  403.12(d)).  New  sources 
must  submit  this  report  within  90  days 
following  commencement  of  discharge 
into  the  POTW.  The  report  required  by 
S  403.12(d)  must  contain  information  on 
the  nature  and  concentration  of 
regulated  process  pollutants  in  the 
industrial  user's  discharge,  the  average 
and  maximum  daily  flow  of  these 
regulated  process  wastestreams  and  a 
signed  statement  indicating  whether  the 
user  is  in  compliance  with  the 
applicable  standard(s).  If  the  user  is  not 
in  compliance,  the  report  must  indicate 
the  additional  steps  that  are  necessary 
to  achieve  compliance.  The  purpose  of 
this  report  is  to  provide  information  that 
will  allow  the  Control  Authority  to 
determine  whether  those  industrial 
users  subject  to  categorical  pretreatment 
standards  have  met  the  applicable 
deadlines  for  compliance  with  these 
standards. 

(b).  Proposed  change.  The  information 
required  in  90-day  compliance  reports  is 
basically  the  same  as  that  required  for 
baseline  monitoring  reports  (BMRs) 
(5  403.12(b)),  although  the  latter  report 
must  contain  certain  additional 
information.  Under  both  reporting 
requirements,  the  industrial  user  must 
indicate  the  nature  and  concentration  of 
regulated  pollutants  in  the  user's 
discharge,  the  flow  of  the  user's 
regulated  process  wastestreams. 
whether  the  user  is  in  compliance  with 
applicable  categorical  pretreatment 
standards,  and,  if  not.  what  steps  are 
necessary  to  bring  the  user  into 
compliance.  (BMRs  must  also  contain 
information  identifying  the  industrial 
users,  a  list  of  any  environmental 


permits  held  by  the  user,  and  a  brief 
decription  of  the  user's  operations.) 
Although  this  same  basic  information  is 
required  in  both  reports,  the  regulatory 
requirements  for  BMRs 
(I  403.12(b)(4)(6))  are  much  more 
detailed  than  those  for  the  90-day 
compliance  reports  in  I  403.12(d).  To 
better  specify  the  information  to  be 
submitted  in  90-day  compliance  reports, 
therefore,  the  Agency  is  proposing  to 
revise  9  403.12(d)  to  specify  the 
information  required  in  these  reports  in 
the  same  detail  as  the  equivalent  BMR 
provision.  The  proposed  revision  does 
not  change  the  existing  requirements, 
but  is  merely  intended  to  clarify  the 
contents  of  the  90-day  compliance 
report. 

Elsewhere  in  this  Federal  Register 
notice,  EPA  is  proposing  to  revise  the 
BMR  sampling  requirements  in 
S  403.12(b)(5)  to  require  a  minimum  of 
one  sampling  analysis  (see  discussion  of 
proposed  amendment  to 
S  403.12(b)(5)(iv)  above).  This  same 
minimum  would  apply  to  90-day 
compliance  reports.  As  with  BMRs,  the 
Control  Authority  may  require 
additional  sampling  and  analysis  where 
necessary  to  obtain  representative  data 
sufficient  to  determine  compliance. 

EPA  is  also  proposing  another 
amendment  to  i  403.12(d)  today.  For 
those  industrial  users  subject  to 
categorical  pretreatment  standards 
expressed  only  in  terms  of  mass  per  unit 
of  production,  it  is  imperative  that  the 
Control  Authority  have  current 
production  data  in  order  to  determine 
whether  compliance  with  the  standard 
has  been  attained.  Although  all 
industrial  users  are  required  to  include 
production  data  as  part  of  the  baseline 
monitoring  report  (see  §  403.12(b)(3)). 
this  data  may  be  outdated  by  the  time 
the  comphance  report  required  under 
S  403.12(d)  is  submitted  (usually  several 
years  later).  Tlierefore,  the  Agency  is 
proposing  to  amend  S  403.12(d)  to 
require  that  these  reports  also  contain 
ths  industrial  user's  current  actual 
average  production  rate.  This  will 
ensure  that  the  Control  Authority  has 
up-to-date  production  data  for 
determining  whether  the  deadlines  for 
compliance  with  applicable  production- 
based  standards  have  been  met. 

9.  Industrial  User  Compliance  Reports — 
Monitoring  Requirements  (40  CFR 
403.12(g)) 

a.  Existing  rule.  Under  the  current 
General  Pretreatment  Regulations, 
industrial  users  subject  to  categorical 
pretreatment  standards  must  submit 
compliance  reports  in  June  and 
December  (or  more  frequently  as 
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required  by  the  Control  Authority).  See 
i  403.12(e).  These  reports  must  contain 
information  on  the  nature  and  amount  of 
pollutants  that  are  subject  to  the 
categorical  standard(s)  in  the  industrial 
user's  effluent.  The  industrial  user  must 
also  include  measured  or  estimated 
average  and  maximum  daily  flows  for 
the  reporting  period,  or  more  detailed 
flow  information  as  required  by  the 
Control  Authority.  Section  403.12(g) 
provides  that  these  compliance  reports 
must  contain  the  results  of  sampling  and 
analysis  of  the  industrial  user's 
discharge,  but  does  not  specify  the 
amount  of  sampling  and  analysis  that 
must  be  performed  for  each  report.  Nor 
do  the  categorical  standards  contain 
such  monitoring  frequency  requirements. 
(EPA  has  recently  published  a  technical 
amendment  deleting  from  §  403.12(g)  the 
sentence  stating  that  monitoring 
frequency  requirements  for  industrial 
users  are  found  in  the  appropriate 
categorical  standard.) 

b.  Proposed  change.  Although  the 
pretreatment  regulations  do  not  specify 
the  amount  of  monitoring  required  for 
these  reports.  POTWs  may.  of  course, 
specify  monitoring  frequencies  in  their 
own  sewer  use  ordinances  and 
individual  industrial  user  permits.  Many 
POTWs  have  in  fact  done  this. 
However,  the  lack  of  any  monitoring 
frequency  requirements,  either  in  the 
General  Pretreatment  Regulations  or  the 
categorical  pretreatment  standards,  has 
resulted  in  some  confusion  as  to  the 
amount  of  monitoring  required  for 
periodic  compliance  reports  under 
§  403.12(e). 

Therefore,  to  establish  an  adequate 
level  of  monitoring  for  the  periodic 
compliance  report,  the  Agency  is 
proposing  today  to  raise  §  403.12(g)  to 
clarify  that  the  reports  required  under 
§  403.12(e)  must  be  based  on  an 
appropriate  amount  of  sampling  and 
analysis  performed  during  the  period 
covered  by  the  report.  Implicit  in 
§  403.12(e)  is  that  each  biannual  report 
contain  at  least  some  data  for  the  period 
covered  by  the  report. 

The  appropriate  monitoring  frequently 
for  indirect  dischargers  will  vary  from 
facility  to  facility,  and  must  be 
determined  by  the  Control  Authority  on 
a  case-by-case  basis.  In  making  this 
determination  for  a  particular  industrial 
user,  the  Control  Authority  should 
consider  the  monitoring  frequency 
considered  by  EPA  in  developing,  and 
determining  the  costs  associated  with, 
the  applicable  categorical  standard.  This 
information  can  be  found  in  the 
preamble  and/or  development 
document  accompanying  each 
categorical  standard.  The  Control 


Authority  should  also  consider  such 
factors  as  the  size  of  the  industrial 
user's  flow  and  the  user's  compliance 
history.  Control  Authorities  may  also 
choose  to  consider  the  monitoring 
frequency  that  would  be  imposed  on  a 
similar  direct  discharger  in  its  NPDES 
permit.  Ultimately,  the  choice  is  the 
Control  Authority's.  EPA  would  like  to 
clarify  that  this  is  not  a  substantive 
change  to  existing  requirements.  By  its 
lack  of  specificity,  the  Agency  intended 
to  require  that  each  report  be  based  on 
an  appropriate  amount  of  sampling  for 
the  particular  industrial  user.  However, 
today's  proposal  should  eliminate  any 
confusion. 

EPA  is  proposing  two  additional 
changes  to  §  403.12(g)  today.  The  first  is 
a  provision  requiring  that  all  monitoring 
performed  by  the  industrial  user  be 
reported  in  the  compliance  reports  under 
§  403.12(e).  Industrial  users,  like  other 
dischargers,  may  monitor  more 
frequently  than  required  by  the 
regulations  or  the  Control  Authority. 
The  proposed  revision  would  prevent  an 
industrial  user  that  performs  extra 
sampling  from  selecting  the  most 
favorable  monitoring  results  to  report  to 
the  Control  Authority.  Otherwise, 
dischargers  whose  sample  indicates  a 
violation  could  perform  additional 
monitoring  once  compliance  is  attained 
and  report  only  the  latter  results. 
Clearly,  the  intent  of  self-monitoring  is 
that  all  monitoring  be  reported.  This 
provision  is  consistent  with  §  122.44(i)  of 
the  NPDES  regulations,  which  requires 
that  permittees  report  all  monitoring 
results. 

The  Agency  is  also  proposing  to  add  a 
provision  stating  that  if  sampling  and 
analysis  performed  by  the  industrial 
user  indicates  a  violation,  the  user  must 
repeat  the  sampling  and  analysis  and 
submit  the  results  of  both  analyses  to 
the  Control  Authority  within  21  days. 
This  provision  would  allow  the  Control 
Authority  to  detect  patterns  of 
continuing  noncompliance  by  its 
industrial  users,  and  thus  assist  in 
distinguishing  isolated  violations  from 
chronic  noncompliance.  EPA  invites 
comments  on  the  scope  of  this 
requirement,  i.e..  whether  it  should 
apply  to  all  industrial  users  or  to  a 
limited  group  of  industrial  users,  such  as 
those  subject  to  categorical 
pretreatment  standards. 

10.  Self  Monitoring  vs.  POTW 
Monitoring  (40  CFR  403.12(g)) 

a.  Existing  rule.  Industrial  users  are 
required  to  perform  certain  sampling 
and  analyses  for  purposes  of  preparing 
the  various  reports  described  in  §  403.12 
(the  baseline  monitoring  report.  90-day 
compliance  report,  and  period 


compliance  reports).  See  §  403.12(g).  The 
Control  Authority  is  also  required  to 
conduct  its  own  independent 
compliance  monitoring  program.  See 
§  403.8(f)(2)(v).  In  addition.  States  and 
EPA  periodically  sample  industrial 
users.  These  industrial  user  reports 
based  on  the  results  of  self-monitoring 
are  the  primary  means  by  which  Control 
and  Approval  Authorities  determine 
compliance  with  pretreatment 
standards.  However,  compliance 
sampling  by  Control  and  Approval 
Authorities  is  used  primarily  as  a 
periodic  check  on  the  industrial  user's 
monitoring  and  to  generate  additional 
data  for  enforcement. 

b.  Proposed  change.  PIRT  has 
recommended  that  §  403.12  be  amended 
to  expressly  allow  POTW  monitoring  in 
lieu  of  self-monitoring  by  industrial 
users.  According  to  the  Task  Force, 
some  POTWs  have  indicated  they 
would  prefer  to  base  their  compliance 
program  on  sampling  and  analysis  they 
perform  themselves  rather  than  on  self- 
monitoring  by  industrial  users  because 
the  reports  submitted  by  some  industrial 
users  are  not  reliable.  PIRT  also  noted 
that  some  industrial  users  would  prefer 
that  the  POTW  conduct  the  monitoring 
procedures.  The  General  Pretreatment 
Regulations  are  not  clear  as  to  whether 
this  is  allowed. 

In  response  to  PIRT's 
recommendation,  EPA  is  proposing  to 
amend  §  403.12(g)  to  allow  the  Control 
Authority  to  perform  the  sampling  and 
analyses  required  for  baseline 
monitoring  reports.  90-day  compliance 
reports  and  periodic  compliance  reports 
in  lieu  of  the  industrial  user.  POTWs 
choosing  to  perform  their  own  sampling 
and  analyses  for  purposes  of  the  reports 
in  §  403.12  must  perform  at  least  the 
same  amount  of  sampling  and  analysis 
as  is  required  of  industrial  users. 
(Elsewhere  in  this  Federal  Register 
notice.  EPA  is  clarifying  that  the  reports 
required  under  §  403.12(e)  must  be 
based  on  an  appropriate  amount  of 
sampling  and  analysis  performed  during 
the  period  covered  by  the  report  [see 
discussion  of  other  proposed 
amendments  to  §  403.12(g)  above].) 

Where  the  Control  Authority  chooses 
to  perform  the  required  sampling  and 
analysis  itself,  the  industrial  user  would 
still  have  to  submit  any  other 
information  required  by  the  applicable 
paragraph  of  §  403.12.  For  example, 
where  the  Control  Authority  is 
performing  the  sampling  and  analyses 
otherwise  required  of  the  industrial  usec^ 
for  a  BMR.  the  user  would  still  be 
required  to  submit  the  identifying 
information,  list  of  environmental 
permits,  production  information  and 
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description  of  operations  described  in 
§  403.12(b)(l)-(3).  The  user  would  also 
remain  responsible  for  providing  the 
Control  Authority  with  the  compliance 
certification  described  in  §  403.12(b)(6) 
and.  if  necessary,  the  compliance 
schedule  described  in  §  403.12(b)(7). 

If  the  Control  Authority  chooses  to 
monitor  in  lieu  of  the  industrial  users,  it 
is  not  bound  by  the  July  and  December 
reporting  frequency  for  periodic  reports 
in  §  403.12(e).  Under  §  463.12(e),  the 
Control  Authority  has  the  discretion  to 
alter  the  months  during. which  these 
reports  are  to  be  submitted,  and  thus  the 
months  during  which  it  must  perform  the 
required  sampling  and  analysis. 

EPA  solicits  comments  on  this 
proposal  and  invites  additional 
suggestions  as  to  how  PIRT's 
recommendation  can  best  be 
implemented. 

11.  Notification  by  Industrial  Users  of 
Changed  Discharge  (40  CFR  403.12(j)) 

a.  Existing  rules.  Under  40  CFR 
122.42(b)(2)  of  the  NPDES  regulations. 
POTWs  are  required  to  notify  their 
permitting  authority  of  any  substantial 
change  in  the  volume  or  character  of 
pollutants  being  introduced  into  the 
POTW  by  its  industrial  users.  Of  course, 
in  order  to  fulfill  this  requirement,  the 
POTW  must  obtain  the  necessary 
information  from  its  industrial  users. 
However,  the  current  pretreatment 
regulations  do  not  require  an  industrial 
user  to  notify  the  POTW  of  substantial 
changes  in  the  user's  discharge  to  the 
POTW.  The  industrial  user  compliance 
reports  under  §  403.12(e)  are  required  to 
contain  information  on  the  nature  and 
concentration  of  pollutants  in  the 
industrial  user's  effluent  that  are 
regulated  under  categorical 
pretreatment  standards.  However,  these 
reports  are  not  adequate  to  provide  the 
POTW  with  the  information  required  by 
40  CFR  122.42(b)(2)  because:  (1)  They 
are  not  required  to  contain  information 
on  wastestreams  not  regulated  by 
categorical  standards  (except  for  flows 
of  these  streams  as  necessary  to  allow 
use  of  the  combined  wastestream 
formula  under  S  403.6(e)),  and  (2)  they 
are  only  required  to  be  submitted 
biannually  (unless  the  Control  Authority 
requires  more  frequent  submittal). 

b.  Proposed  change.  EPA  is  proposing 
to  add  a  new  paragraph  (j)  to  §  403.12 
requiring  all  industrial  users  to  promptly 
notify  the  POTW  of  any  substantial 
change  in  the  volume  or  character  of 
pollutants  in  the  user's  discharge  to  the 
POTW.  This  will  ensure  that  the  POTW 
has  the  necessary  information  to  meet 
its  obligation  under  40  CFR  122.42(b)(2). 


E.  Miscellaneous 

1.  New  Source  Criteria  (40  CFR  403.3(k)) 

a.  Existing  rule.  "New  source"  is 
defined  for  the  purpose  of  the 
pretreatment  program  at  40  CFR  403.3(k) 
of  the  General  Pretreatment  Regulations. 
Under  the  original  definition,  a  facility 
was  a  new  source  if  construction 
commenced  after  an  applicable 
categorical  pretreatment  standard  was 
proposed  under  section  307(c)  of  the 
Clean  Water  Act  as  long  as  the  standard 
was  thereafter  promulgated  within  120 
days  of  the  proposal.  If  the  standard 
was  not  promulgated  within  120  days, 
the  facility  was  not  a  new  source  unless 
construction  commenced  after  the 
standard  was  promulgated.  This 
definition  was  challenged  by  the  Natural 
Resources  Defense  Council  on  the 
grounds  that  the  exclusion  of  those 
sources  whose  construction  began  after 
the  publication  of  the  proposed 
standard,  but  prior  to  promulgation  of 
final  rule,  was  inconsistent  with  the  Act. 
The  United  States  Court  of  Appeals  for 
the  Third  Circuit,  in  National 
Association  of  Metal  Finishers  (NAME) 
et  al.  v.  EPA,  719  F.2d  624  (3d  Cir.  1983). 
agreed,  finding  the  regulatory  definition 
of  "new  source"  to  be  inconsistent  with 
the  definition  of  that  term  in  section 
306(a)(2)  of  the  Act.  which  does  not 
contain  a  similar  120-day  time  limit.  The 
Court  remanded  the  definition  to  EPA 
for  action  in  accordance  with  its 
decision.  On  July  10. 1984.  the  Agency 
repromulgated  the  new  source  definition 
to  comport  with  the  Third  Circuit  ruling 
(49  FR  28058).  The  new  definition 
eliminates  the  120-day  deadline  and 
basically  restates  the  statutory 
definition. 

b.  Proposed  change.  The  General 
Pretreatment  Regulations  do  not. 
however,  address  the  basis  for 
determining  whether  construction 
creates  a  new  source  at  a  site,  and  thus 
makes  the  industrial  user  subject  to 
pretreatment  standards  for  new  sources, 
or  merely  modifies  an  existing  source. 
The  NPDES  regulations,  at  40  CFR 
122.29(b),  contain  specific  criteria  for 
new  source  determinations  for  direct 
dischargers.  This  provision  was  revised 
on  September  26. 1984  (49  FR  37998).  As 
stipulated  in  §  122.29(b),  construction 
activities  could  result  in  a  "new  source" 
if  (1)  it  is  construction  of  a  source  at  a 
new  or  "greenfield"  site;  (2)  it  is 
construction  at  a  site  of  an  existing 
source  which  totally  replaces  the 
process  or  production  equipment 
causing  the  discharge  at  an  existing 
source;  or  (3)  it  creates  not  only  a  new 
"building,  structure,  facility,  or 
installation."  but  it  is  "substantially 

independent"  of  an  existing  source  at 


the  same  site.  The  new  source 
determination  criteria  in  §  122.29(b)  also 
include  factors  to  be  considered  in 
applying  the  "substantial  independence  " 
test,  and  provide  a  clarification  of  when 
construction  is  deemed  to  commence. 

It  is  equally  important  that  Approval 
and  Control  Authorities,  indirect 
dischargers  and  the  public  be  able  to 
determine  whether  construction  at  the 
site  of  an  indirect  discharger's  existing 
facility  would  result  in  a  new  source  or 
simply  a  modification  of  an  existing 
source.  Like  direct  dischargers,  indirect 
dischargers  that  are  new  sources  must 
meet  different,  and  generally  more 
stringent  standards  than  existing 
sources.  Therefore.  EPA  is  today 
proposing  to  add  new  source 
determination  criteria  identical  to  those 
found  in  the  NPDES  regulations  to  the 
pretreatment  definition  of  "new  source." 

As  in  the  NPDES  regulations,  the 
proposed  changes  set  out  three  criteria. 
Construction  by  an  industrial  user 
would  be  classified  as  a  new  source  if: 

(1)  The  construction  is  carried  out  at  a 
site  at  which  no  other  source  is  located. 

(2)  the  construction  totally  replaces  the 
process  or  production  equipment  that 
causes  the  discharge  of  pollutants  at  an 
existing  source,  or  (3)  the  production  or 
wastewatej  generating  processes  of  the 
constructed  facility  are  substantially 
independent  of  an  existing  source  at  the 
same  site.  The  first  two  criteria  deal 
with  situations  where  it  is  obviously 
appropriate  to  impose  the  generally 
more  stringent  new  source  standards. 
The  third  criterion,  the  "substantial 
independence"  test  is  based  on  the 
notion  that  in  those  situations  where 
there  is  new  construction  but  less  than 
total  replacement  at  an  existing  facility, 
the  classification  decision  should  be 
based  on  the  degree  to  which  the 
constructed  facility  functions 
independently  of  the  existing  source. 
The  proposed  substantial  independence 
test  also  sets  forth  two  factors  that 
should  be  considered  in  making  the 
determination  of  whether  construction 
at  an  existing  facility  results  in 
processes  that  are  substantially 
independent  and  therefore  qualify  as  a 
new  source:  (1)  The  extent  to  which  the 
new  facility  is  integrated  with  the 
existing  plant:  and  (2)  the  extent  to 
which  the  new  facility  is  engaged  in  the 
same  general  type  of  activity  as  the 
existing  source.  Any  construction  at  the 
site  of  an  existing  facility  that  does  not 
meet  the  above  criteria  will  not  result  in 
a  new  source. 

Today's  proposal,  like  the  parallel 
NPDES  provision,  also  states  that 
construction  is  deemed  to  commence 
when  the  following  are  begun  as  part  of 
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a  continuous  on-site  constniction 
program:  (1)  Installation  or  assembly  of 
facilities  or  equipoient  or  (2)  significant 
site  preparation  work  necessary  for  such 
installation  or  assembly.  Construction  is 
also  deemed  to  commence  when  the 
owner  or  operator  of  the  facility  has 
entered  into  a  binding  contractual 
obligation  for  the  purchase  of  facilities 
or  equipment  which  are  intended  to  be 
used  in  its  operation  within  a 
reasonable  time.  The  proposal  also 
clariHes  that  options  to  purchase  or 
contracts  that  can  be  terminated  or 
modified  without  substantial  loss,  and 
contracts  for  feasibility,  engineering  and 
design  studies  do  not  constitute  such  a 
contractual  obligation. 

2.  New  Source  Compliance  Deadline  (40 
CFR  403.6(b)) 

Existing  rvh.  The  current  regulations 
state  that  compRance  with  categorical 
pretreatment  standards  for  new  sources 
will  be  required  "upon  promulgation."  40 
CFR  403.6(b1.  However,  new  sources 
generally  will  commence  discharge  after 
promulgation  of  a  categorical  standard 
applicable  to  them.  For  these  industrial 
users,  compHance  "upon  promulgation" 
is  meanin^ss  and  essentially  requires 
them  to  comply  with  the  pretreatment 
standard  for  new  sources  upon 
commencement  of  discharge. 
Interpreting  this  provision  to  require 
inunediate  compliance  by  new  sources 
is  inconsistent  with  the  NPDES 
regulations,  which  instead  require 
compUance  by  direct  dischargers  that 
are  new  sources  "within  the  shortest 
feasible  time  (not  to  exceed  90  days)," 
although  new  sources  must  "install  and 
have  in  operu'mg  condition,  and  start-up 
all  pollution  (jiintrol  equipment .  .  . 
before  beginnmj?  to  discharge."  40  CFR 
122.29(d)(4)  1  hes€  NPDES  provisions 
recognize  th*»'  even  after  the  appropriate 
technology  ib  installed,  dischargers  may 
need  a  short  tmrial  operation  period  to 
adjust  treatno'n*  levels  or  start  up 
certain  treatmr-nt  systems  (e.g.. 
biological  treatment).  , 

Proposed  cnange.  Today  EPA  is 
proposing  to  inNf>rt  in  §  403.6(b) 
language  identical  to  that  in  40  CFR 
122.29(d)(4)  w>!h  respect  to  the  deadline 
for  compliance  by  new  sources.  Under 
this  proposal,  new  source  indirect 
dischargers,  like  new  source  direct 
dischargers,  would  be  required  to  install 
and  start-up  and  necessary  pollution 
control  equipment  before  beginning  to 
discharge.  These  sources  would  then  be 
required  to  achieve  compliance  with 
applicable  categorical  standards  within 
the  shortest  feasible  time,  not  to  exceed 
90  days,  after  commencement  of 
discharge.  Todays  proposal  would 
ensure  that  indirect  discharges  that  are 


new  sources  have  a  meaningful 
compliance  deadline  consistent  with 
that  for  direct  dischargers. 

3.  Variance  for  Fundamentally  Different 
Factors  (40  CFR  403.13] 

a.  Existing  rule.  Under  §403.13.  any 
interested  person  or  EPA  may  request  a 
fundamentally  different  factors  (FDF) 
variance  from  the  limits  in  a  categorical 
pretreatment  standard.  An  FDF  variance 
request  must  generally  be  submitted 
within  180  days  after  the  effective  date 
of  the  categorical  pretreatment  standard 
for  which  the  variance  is  sought 
However,  if  the  industrial  user  has 
requested  a  category  determination 
pursuant  to  §  403.6(a),  the  FDF  variance 
request  must  be  made  within  30  days 
after  a  final  decision  has  been  made  on 
the  category  determination  request.  The 
requestor  must  submit  data  specific  to 
an  industrial  user  indicating  that  factors 
relating  to  the  discharge  controlled  by 
the  categorical  standard  are 
fundamentally  different  farom  the  factors 
considered  by  EPA  in  estabhshing  the 
standard.  Under  current  regulations, 
applications  must  be  submitted  to  the 
State  Director  (in  approved  States),  or 
the  AdminisU-ator  of  EPA  or  his  delegate 
(in  unapproved  States).  (On  April  30, 
1986,  EPA  published  a  final  rule  revising 
§  403.13  to  provide  that  the  final 
decision  on  an  FDF  variance  request  is 
to  be  made  by  the  Administrator  or  his 
delegate.  51  FR  16028.  This  authority  is 
currently  delegated  to  the  Regional 
Administrators.  See  51  FR  16029.)  When 
the  initial  application  is  submitted  to  the 
Director,  his  decision  to  deny  the 
request  is  final.  However,  if  the  Director 
finds  that  fundamentally  different 
factors  do  exist,  he  may  recommend 
approval  to  the  Administrator  (or  his 
delegate).  The  Administrator  (or  his 
delegate)  makes  the  final  decision, 
subject  to  any  subsequent  request  for  a 
hearing  on  the  matter  (see  §403.13(m)). 
POTW  participation  in  this  process  is 
limited  to  receiving  notice  of  and  an 
opportunity  to  review  and  comment  on 
the  application,  and  being  notified  of  the 
final  decision. 

b.  Proposed  change.  POTWs  with 
approved  pretreatment  programs  have 
primary  responsibility  for  controlling 
discharges  to  their  systems. 
Accordingly,  these  POTWs  should  have 
more  input  into  whether  industrial  users 
discharging  into  their  treatment  plants 
will  be  granted  a  variance  under 
§  403.13.  POTWs  are  best  positioned  to 
know  whether  granting  a  variance  in  a 
particular  case  will  cause  problems  at 
the  POTW.  For  example,  one  of  the 
criteria  applicable  to  adjustments 
making  limits  less  stringent  is  whether 
the  alternative  limits  will  result  in  a 


violation  of  prohibitive  discharge 
standards  under  §  403.5,  including  both 
the  prohibited  discharge  standards 
listed  in  (403.5  (a)  and  (b)  and  local 
limits  established  by  POTWs  under 
§  403.5(c).  See  §  403.13(c)(t2)(ii).  If  such 
a  violation  would  occur,  the  variance 
request  cannot  be  approved.  POTWs  are 
especially  qualified  to  judge  whether  the 
granting  of  an  FDF  variance  in  a 
particular  case  is  likely  to  cause 
interference,  pas«  through,  sludge 
contamination  or  the  violation  of  local 
limits.  In  addition.  POTWs  are  always 
allowed  to  impose  more  stringent  limits 
on  industrial  users  than  the  Federal 
regulations  (unless  otherwise  provided 
under  State  law).  See  §  403.4.  Where  a 
POTW  wants  to  impose  more  stringent 
limits  than  those  resulting  from  approval 
of  an  FDF  request  it  should  be  able  to 
prevent  a  less  stringent  variance  from 
being  granted. 

Therefore,  EPA  is  proposing  to  amend 
paragraphs  (j)(2)  and  (j)(3)  to  provide 
POTWs  with  a  greater  role  in  the  FDF 
process.  Under  the  proposal,  if  the 
POTW  objects  to  the  request  for  an  FDF 
variance  during  the  30-day  comment 
period,  the  request  will  automatically  be 
deemed  denied.  The  POTW  will  provide, 
in  writing,  its  reasons  for  objecting  to 
the  request  The  Director  or  the 
Administrator  (or  his  delegate)  will 
notify  the  requestor  (and  the  industrial 
user  where  they  are  different)  of  the 
denial  and  provide  a  copy  of  the  reasons 
given  by  the  POTW.  If  the  requestor 
wishes  to  challenge  the  denial,  this  must 
be  done  in  State  or  local  court.  If  the 
POTW  does  not  object  to  the  request 
during  the  comment  period,  the  Director 
or  the  Administrator  (or  his  delegate) 
will  make  a  determination  on  the 
request  taking  into  consideration  any 
comments  received.  Notice  of  this  final 
decision  will  be  provided  to  the 
requestor  (and  the  industrial  user  where 
they  are  different),  the  POTW  and  all 
persons  who  submitted  comments  on  the 
request. 

Today's  proposal  is  consistent  with 
the  ability  of  States  with  approved 
pretreatment  programs  to  deny  FDF 
variance  requests  (see  S  403.13(k)). 
Unlike  States,  however.  POTWs  would 
not  recommend  approval  of  an  FDF 
variance  request,  but  would  only  be 
given  the  opportimity  to  deny  the 
request.  POTWs  cannot  reasonably  be 
expected  to  have  the  detailed 
knowledge  regarding  the  basis  and 
scope  of  national  pretreatment 
standards  that  is  necessary  to  determine 
whether  fundamentally  different  factors 
exist  in  a  given  case.  Today's  proposal 
recognizes  this  while  still  allowing  the 
POTW  to  impose  more  stringent  limits 


where  it  chooses  to  do  so  by  preventing 
the  granting  of  an  FDF  variance. 

Today's  proposal  will  not  affect  the 
remainder  of  5  403.13.  As  always,  the 
industrial  user  remains  liable  for  any 
violations  of  applicable  categorical 
pretreatment  standards  until  a  final 
decision  is  made  on  a  pending  FDF 
variance  request. 

4.  Net/Gross  Calculations  (40  CFR 
403.15) 

a.  Existing  rule.  Section  403.15  allows 
industrial  users  to  request  that  EPA 
adjust  an  applicable  categorical 
pretreatment  standard  to  reflect  credit 
for'pollutants  in  the  intake  water.  This 
section  was  patterned  after  a  similar 
provision  in  the  NPDES  regulations  (40 
CFR  122.45(f)).  It  differs  from  the  NPDES 
provision  by  providing  that  only  EPA 
may  grant  net  credits,  where  the  NPDES 
provision  allows  approved  States  to 
grant  credits. 

An  industrial  user  may  obtain  a  credit 
under  §  403.15  if  it  demonstrates  that:  (1) 
Its  intake  water  is  drawn  from  the  same 
body  of  water  into  which  the  discharge 
from  its  publicly  owned  treatment  works 
is  made,  (2)  the  pollutants  present  in  the  - 
intake  water  will  not  be  entirely 
removed  by  the  treatment  system 
operated  by  the  industrial  user,  (3)  the 
pollutants  in  the  intake  water  do  not 
vary  chemically  or  biologically  from  the 
pollutants  limited  by  the  applicable 
standards,  and  (4)  the  industrial  user 
does  not  significantly  increase 
concentrations  of  pollutants  in  the 
intake  water,  even  if  the  total  mass  of 
pollutants  remains  the  same.  Net/gross 
credits  are  available  only  to  the  extent 
that  pollutants  are  not  removed  by 
intake  and  effluent  treatment  systems 
used  by  the  industrial  user. 

b.  Proposed  changes.  EPA  recently 
promulgated  a  revised  net /gross 
provision  for  the  NPDES  program 
(§  122.45(g);  49  FR  37998,  September  26, 
1984).  The  revised  rule  was  designed  to 
be  a  less  complicated  and  more 
workable  approach  to  grantirtg  requests 
by  direct  dischargers  for  a  limitation  on 
a  net  basis.  A  full  discussion  of  the 
considerations  underlying  EPA's 
amendment  of  the  NPDES  provision  can 
be  found  at  49  FR  38025-38028 
(September  26, 1984).  These  same 
considerations  are  equally  applicable  to 
the  pretreatment  program.  EPA  is 
therefore  proposing  today  to  amend  the 
net /gross  provision  in  the  General 
Pretreatment  Regulations  to  make  it 
consistent  with  the  revised  NPDES 
provision. 

Today's  proposal  would  provide  that 
upon  the  request  of  an  industrial  user, 
an  applicable  categorical  pretreatment 
standard  will  be  adjusted  to  reflect 


credit  for  pollutants  in  the  intake  water 
if  the  user  demonstrates  that  the  control 
system  it  proposes  or  uses  to  meet  the 
categorical  standard  would,  if  properly 
installed  and  operated,  meet  the 
standard  in  the  absence  of  pollutants  In 
the  intake  water.  The  basic  principle  is 
that  such  a  control  system  must  be 
applied  to  the  discharger's  effluent  but 
that  credit  is  available  as  necessary  to 
meet  applicable  limitations  after  the 
control  system  is  applied.  In  addition, 
under  today's  proposal,  credit  for 
generic  pollutants  (e.g.,  BOD.  COD.  TSS, 
oil  and  grease)  is  not  allowed  tmless  the 
industrial  user  demonstrates  that  the 
constituents  of  the  generic  measure  in 
its  effluent  are  substantially  similar  to 
the  constituents  of  the  generic  measure 
in  the  intake  water,  or  imless 
appropriate  additional  limits  are  placed 
on  process  water  pollutants  either  at  the 
outfall  or  elsewhere.  The  purpose  of  this 
restriction  is  to  prevent  the  discharge  of 
wastes  that  are  more  toxic  than  intake 
water  pollutants,  but  are  controlled  by  a 
limitation  that  does  not  measure  this 
difference  in  toxicity,  such  as  an  oil  and 
grease  limit. 

Under  today's  proposal,  credit  for 
intake  pollutants  is  only  allowed  to  the 
extent  necessary  to  meet  the  applicable 
categorical  standard,  up  to  a  maximum 
value  equal  to  the  influent  value.  Also, 
the  user  must  generally  demonstrate 
that  the  intake  water  is  drawn  from  the 
same  body  of  water  as  that  into  which 
the  POTW  discharges.  While  an 
industrial  user  should  not  be  held 
responsible  for  pollutants  already 
existing  in  its  water  supply  if  the  POTW 
discharges  into  the  same  body  of  water 
from  which  the  user  takes  its  water,  the 
same  reasoning  cannot  support 
allowance  of  a  credit  where  the  POTW's 
discharge  is  into  another  body  of  water. 
The  grant  of  a  credit  in  the  latter  case 
would  allow  a  discharger  to  transfer 
pollutants  fi*om  one  body  of  water  to 
another,  thus  resulting  in  the  addition  of 
pollutants  to  particular  receiving  waters 
for  the  first  time.  Today's  proposal 
allows  the  Control  AuUiority  to  waive 
this  "same  body  of  water"  requirement 
if  he  finds  that  no  environmental 
'degradation  will  result.  An  example 
might  be  where  intake  waters  are  taken 
from  a  relatively  clean  tributary  of  a 
relatively  dirty  body  of  water  and 
discharged  by  the  POTW  to  the  latter 
body,  possibly  adjacent  to  where  the 
tributary  itself  flows  into  the  large  body. 
Today's  proposal  also  incorporates  a 
PIRT  recommendation  that  Control 
Authorities  be  allowed  to  make  net/ 
gross  determinations.  The  Task  Force 
based  its  recommendation  of  several 
factors.  First.  PIRT  pointed  out  that  net/ 
gross  determinations  for  direct 


dischargers  are  routinely  made  by  the 
NPDES  permit  issuing  authority,  which 
is  the  functional  equivalent  of  the 
pretreatment  Control  Authority.  Second. 
PIRT  stated  that  net/gross 
determinations  for  indirect  dischargers 
are  an  activity  that  can  be  delegated  to 
POTWs  and  States  implementing  the 
pretreatment  program,  provided  that 
EPA  develops  suitable  guidance  on 
making  such  determinations.  Finally. 
PIRT  noted  that  S  403.15  currently 
provides  that  net/gross  determinations 
can  only  be  made  by  the  EPA 
"'Enforcement  Division  Director."  a 
position  that  no  longer  exists  at  the 
Regional  level.  (EPA  has  recently  issued 
a  final  rule  in  the  Federal  Register 
making  technical  amendments  to  the 
General  Pretreatment  Regulations, 
including  changing  all  references  to  the 
"Enforcement  Division  Director"  to  read 
"Water  Management  Division  Director" 
to  correctly  reflect  the  Agency's  current 
organization.)  EPA  agrees  with  PIRTs 
recommendation  and  is  therefore 
proposing  to  amend  S  403.15  to  allow 
net/gross  determinations  to  be  made  by 
the  Control  Authority.  The  Agency  will 
provide  appropriate  guidance  as  needed. 

5.  Upset  (40  CFR  403.16) 

a.  Existing  rule.  Existing  §  403.16 
provides  an  affirmative  defense  in  an 
enforcement  action  if  the  industrial  user 
shows  that  noncompliance  with  a 
categorical  pretreatment  standard  was 
due  to  factors  beyond  the  reasonable 
control  of  the  discharger.  This  provision 
in  the  pretreatment  regulations  is 
patterned  after  that  found  in  the  NPDES 
regulations  at  40  CFR  122.41(n)  (47  FR 
52072). 

b.  Proposed  change.  EPA  revised  the 
upset  provision  for  direct  dischargers  on 
September  26. 1984.  EPA  is  today 
proposing  to  revise  §  403.16  of  the 
pretreatment  regulations  to  make  it 
consistent  with  the  1984  revisions  to  the 
NPDES  rule  to  clarify  the  showing 
necessary  to  prove  that  an  upset  has 
occurred.  The  existing  rule  requires  a 
discharger  to  prove  that  an  upset 
occurred  and  that  the  "the  Industrial 
User  can  identify  the  specific  causes(s) 
of  the  upset .  .  .*',  In  some  cases,  overly 
literal  application  of  this  requirement 
would  require  a  discharger  to  produce  a 
level  of  proof  that  is  not  scientifically 
possible  to  obtain.  The  proposed 
deletion  of  the  word  "specific"  from 

{  403.16(c)(1)  clarifies  that  the  regulation 
does  not  require  investigation  to  an 
impossible  degree  of  certainty.  There 
may  be  cases  where  biological  activity 
is  disrupted  in  a  treatment  system  (for 
example,  where  no  change  in  raw  waste 
characteristics  could  be  identified)  and 
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where  a  thoroagh  investigation  by  the 
industrial  user  eould  not  identify  the 
precise  cause  of  the  violation.  Such 
evidence  could  be  adduced  to  show  the 
"cause"  required  by  the  regulation,  even 
though  the  precise  cause  eluded 
detection.  In  these  cases,  it  is  sufficient 
that  the  available  evidence  vindicates 
the  industrial  user  although  it  does  not 
specifically  identify  the  responsible 
party  or  event. 

In  the  context  of  the  upset  provision  of 
the  NPDES  r^gulatitms.  several  persons 
inquired  wheSier  a  demonstration  of 
"cause"  of  an  upset  can  be  based  upon 
circumstantial  evidence  rather  than 
direct  evidence.  Proof  of  fact  may  be 
made  through  circumstanbal  as  well  as 
direct  evidence.  Indeed,  circumstantial 
evidence  may  be  all  that  is  available. 
However,  it  is  not  enough  simply  to 
rfiow  that  normal  operating  procedures 
were  followed  at  the  time  effluent 
limitation  were  exceeded.  The 
regulation  requires  at  least  a  thorough 
investigation  of  the  causes  of  an 
incident.  Obviously,  a  claim  of  upset 
will  require  a  stronger  showing  where 
previous  violations  have  occurred  and 
no  efforts  or  insufficient  efforts  were 
made  to  identify  and  remedy  the  cause 
or  causes. 

6.  Bypass  (40  CFR  403.17) 

a.  Existing  rule.  For  direct 
dischargers,  the  NPDES  regulations 
prohibit  bypass,  which  is  defined  as  the 
intentional  diversion  of  waste  streams 
from  any  portion  of  a  discharger's 
treatment  facility  except  in  certain 
situations.  This  provision  thus  requires 
r4PDES  permittees  to  operate  their  entire 
treatment  facility  at  all  times.  There  are. 
however,  exceptions  to  the  strict 
prohibition  on  bypass  even  where 
effluent  limitations  may  be  violated  as  a 
result.  Bypass  may  be  excused  if  the 
bypass  was  unavoidable  to  prevent  loss 
of  life,  personal  injury  or  severe 
property  damage,  and  where  there  were 
no  feasible  alternatives  to  the  bypass, 
such  as  the  use  of  auxiliary  treatment 
facilities,  retention  of  untreated  wastes. 
or  maintenance  during  normal  periods  of 
equipment  downtime.  The  "no  feasible 
alternatives"  criterion  is  not  satisfied  if, 
in  the  exercise  of  reasonable 
engineering  judgment,  the  permittee 
should  have  installed  adequate  back-up 
equipment  as  preventative  maintenance 
or  to  prevent  a  bypass  that  occurred 
during  normal  periods  of  equipment 
downtime. 

The  prohibition  of  bypass  in  the 
NPDES  regulations  applies  even  where 
the  permittee  does  not  violate  permit 
limitations  during  the  bypass.  However, 
permittees  may  bypass  if  they  do  not 
exceed  dRl«ient  limitations  and  if  the 


bypass  was  for  essential  maintenance  to 
assure  efficient  facility  operations. 

The  NPDES  bypass  provision  serves 
two  basic  purposes.  Fh^t.  it  excuses 
certain  unavoidable  or  justifiable 
violations  of  permit  effluent  limitations. 
provided  the  permittee  can  meet  the 
bypass  criteria.  Second,  it  requires  that 
permittees  operate  pollution  control 
equipment  at  all  times,  thus  obtaining 
maximum  pollutant  reductions 
consistent  with  technology-based 
requirements  mandated  by  section  301 
of  the  Clean  Water  Act.  Thus,  the 
bypass  provision  furthers  the  Act's  goal 
of  eliminating  the  discharge  of  all 
pollutants.  Section  101(a)(1)  of  the  Act. 
Without  such  a  provision,  dischargers 
could  avoid  appropriate  technology- 
based  control  requirements. 

b.  Proposed  change.  EPA  today  is 
proposing  to  add  a  bypass  provision  to 
the  general  pretreatment  regulations 
similar  to  that  in  the  NPDES  program. 
The  purposes  served  by  the  NPDES 
bypass  provision  are  equally  important 
in  the  pretreatment  context  and. 
therefore,  the  prohibition  against  bypass 
should  also  apply  to  industrial  users 
discharging  to  POTWs.  Like  the  NPDES 
provision,  today's  proposal  would 
require  industrial  users  to  operate  their 
treatment  systems  at  all  times. 

Today's  proposal  like  the  parallel 
NPDES  provision,  generally  prohibits 
bypass,  even  where  the  discharger 
would  still  comply  *«rith  applicable 
categorical  standards  and  local  limits. 
However,  the  proposal  would  allow  an 
industrial  user  to  bypass  where  the 
bypass  does  not  cause  a  violation  of  any 
applicable  pretreatment  standards  or 
requirements,  if  it  is  made  for  essential 
maintenance  purposes  to  assure 
efficient  operation  of  treatment 
equipment.  EPA's  rationale  for 
prohibiting  bypass  even  where  no 
violation  of  appUcable  limitations  would 
result  is  stated  in  the  preamble  to  the 
September  26, 1984,  NPDES  rule-making 
(49  FR  38036-38037): 

EPA's  effluent  limitations  guidelines  and 
standards-setting  process  are  predicted  (sic) 
upon  the  efficient  operation  and  maintenance 
of  removal  systems.  A  number  of  the  effluent 
limitations  guidelines  and  standards  upon 
which  NPDES  permits  are  based  do  not 
contain  specific  limitations  for  all  of  the 
pollutants  of  concern  for  tlie  given  industry. 

The  data  available  to  EPA  show  that 
effective  control  of  these  [unregulated] 
pollutants  can  be  obtained  by  controlling  the 
discharge  of  the  pollutants  regulated  by  the 
standard  ...  to  levels  achievable  by  the 
model  treatment  technology  upon  which  the 
effluent  guideline  hmiti  are  based. 


If  bypass  of  treatment  equipment  is 
allowed,  there  is  no  assurance  that  these 
unlimited  pollutants  will  be  controlled,  even 
though  those  specifically  limited  still  meet 
permit  limitations. 

Consistent  with  the  parallel  NPDES 
provision,  today's  proposal  also  would 
not  prohibit  bypasses  that  violate 
applicable  limitations  when  they  are 
unavoidable  to  prevent  loss  of  life, 
personal  injury,  or  severe  property 
damage,  and  there  are  no  feasible 
alternatives  to  bypassing,  such  as  the 
use  of  auxiliary  treatment  facilities, 
retention  of  untreated  wastes,  or 
maintenance  during  normal  periods  of 
equipment  downtime.  As  with  the 
NPDES  rule,  this  "no  feasible 
alternatives"  condition  is  not  met  if.  in 
the  exercise  of  reasonable  engineering 
judgment  adequate  back-up  equipment 
should  have  been  installed  to  prevent  a 
bypass  which  occurred  during  normal 
periods  of  equipment  downtime  or 
preventative  maintenance.  Proper 
engineering  practices  often  involve  the 
use  of  redundant  or  back-up  systems  for 
equipment  such  as  pumps  or  power 
supplies.  Such  practices  can  eliminate 
any  noncompliance  during  periods  of 
equipment  malfunction  or  maintenance. 
Under  the  proposal,  the  Control 
Authority  will  take  into  account  whether 
back-up  equipment  should  have  been 
available  in  a  given  case. 

EPA  is  also  proposing  to  establish  a 
notice  requirement  for  situations  where 
a  bypass  by  an  industrial  user  results  in 
the  violation  of  applicable  pretreatment 
standards  or  requirements  (including 
local  hmits  estabHshed  in  accordance 
with  §  403.5(c)).  If  the  industrial  user 
knows  in  advance  of  the  need  for  a 
bypass,  it  must  give  prior  notice  to  the 
Control  Authority,  if  possible  at  least 
ten  days  before  the  date  on  which  the 
bypass  is  to  occur.  If  the  bypass  is  not 
anticipated,  the  industrial  user  must 
notify  the  Control  Authority  orally 
within  24  hours  of  becoming  aware  of 
the  bypass.  This  24-hour  notice  must  be 
followed  within  five  days  by  a  written 
description  of  the  bypass,  its  cause.  Its 
duration  (or.  If  it  has  not  been  corrected, 
how  long  it  is  expected  to  continue),  and 
what  has  been  done  to  rectify  the 
problem.  Consistent  with  the  NPDES 
bypass  provision,  the  Control  Authority 
may  waive  the  %vritten  report  on  a  case- 
by-case  basis  if  the  oral  report  has  been 
received  within  24  hours. 

m.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  These  amwndments  generally 
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clarify  the  meaning  of  pretreatment 
requirements  and  do  not  impose 
significant  new  burdens  on  affected 
parties.  They  do  not  satisfy  any  of  the 
criteria  specified  in  section  1(b)  of  the 
Executive  Order.  Therefore,  this  is  not  a 
Major  rulemaking. 

This  regtdation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  Any  comments  from  OMB  and 
EPA  and  any  EPA  response  to  those 
comments  are  available  for  public 
inspection  at  the  EPA  Public  Information 
Reference  Unit.  Room  2402,  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington,  DC  20460. 

IV.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980, 44  U.S.C  3501  et  seq. 
Information  Collection  Request 
documents  (ICR  Nos.  0088,  0822. 1291) 
have  been  prepared  by  EPA  and  copies 
may  be  obtained  from:  Nanette 
Liepman;  Information  Policy  Branch; 
EPA;  401  M  St..  SW.  (PM-223); 
Washington.  DC  20460  or  by  calling  202- 
382-2742.  Submit  comments  on  these 
requirements  to  EPA  and:  Office  of 
Information  and  Regulatory  Affairs; 
OMB;  726  Jackson  Place.  NW.; 
Washington.  DC  20503l  Attention: 
Richard  Otis.  The  final  rule  will  respond 
to  OMB  or  public  comments  on  the 
information  collection  requirements. 

V.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.,  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  No  regulatory  flexibility 
analysis  is  required,  however,  where  the 
head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Today's  proposed  amendments 
to  the  regulations  clarify  the  meaning  of 
several  pretreatment  requirements  and 
do  not  impose  any  significant  new 
burdens  on  affected  parties. 
Accordingly,  I  hereby  certify,  pursuant 
to  5  U.S.C.  605(b).  that  these 
amendments  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

VI.  Juflicial  Review  of  Provisions  Not 
Amended 

In  the  regulatory  section  of  this  notice, 
EPA  has.  for  the  sake  of  clarity, 
sometimes  reprinted  portions  of 
regulatory  text  that  would  not  be 
amended  by  today's  proposal.  Those 


portions  of  the  |une  28. 1978  regulations 
and  the  January  28, 1981  regulatory 
amendments  that  are  not  substantively 
amended  in  today's  Federal  Register 
were  only  subject  to  judicial  review  in 
those  petitions  for  review  that  were  filed 
within  90  days  of  the  date  of  issuance  of 
the  June  26, 1978  regulations,  and  the 
January  28, 1981  amendments  thereto, 
respectively.  Moreover,  EPA  does  not 
solicit  comments  on  regulatory 
provisions  for  which  no  amendments  are 
proposed. 

VII.  EPA  Documents  Cited  in  This 
Notice 

The  following  EPA  documents  are 
referenced  in  the  preamble  section  of 
this  notice: 

Guidance  Manual  far  the  Use  of 
Production  Based  Categorical 
Pretreatment  Standards  and  the 
Combined  Wastestream  Formula  (1985). 

Guidance  Manual  for  POTW 
Pretreatment  Program  Development 
(1983). 

Procedures  Manual  for  Reviewing 
POTW  Pretreatment  Program 
Submission  (1983). 

Pretreatment  Implementation  Review 
Task  Force— Final  Report  to  the 
Administrator  (1985). 

Pretreatment  Compliance  Monitoring 
and  Enforcement  Guidance  to  be 
available  in  the  near  future.) 

Copies  of  these  documents  can  be 
obtained  by  contacting  Hans  I.E. 
Bjomson,  Permits  Division  (EN-336), 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 
(202)  475-9530. 

List  of  Subjects  in  40  CFR  Fart  403 

Confidential  business  information, 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  May  27, 1986. 
Lee  M.  Tbomas. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  revised  as  follows: 

PART  403— GENERAL 
PRETREATMENT  REGULATIONS  FOR 
EXISTING  AND  NEW  SOURCES 

1.  The  authority  citation  for  Part  403 
continues  to  read  as  follows: 

Authority:  Sec.  54(C)(2)  of  tha  Clean  Water 
Act  of  1977  (Pub.  L  95-217).  Sections 
204(bKl)(C),  208(b)(2)(C)(iii),  3m(b)(l){A)(ii). 
301(b)(2)(A)(ii),  301(b)(2)(C),  3m(h)(5), 
301(i)(2),  304(e),  304(g),  307,  308,  309,  402(b). 
405,  and  501(a)  of  the  Federal  Water  Pollution 
Control  Act  (Pub.  L  93-600),  as  amended  by 
the  Clean  Water  Act  of  1977. 


2.  Section  403.3  is  proposed  to  be 
amended  by  revising  paragraph  (k)  to 
read  as  follows: 

§403.3    Definitions. 

***** 

(k)(l)  The  term  "New  Source"  means 
any  building,  structure,  facihty  or 
installation  from  which  there  is  or  may 
be  a  Discharge  of  pollutants,  the 
construction  of  which  commenced  after 
the  publication  of  proposed 
Pretreatment  Standards  under  section 
307(c)  of  the  Act  which  will  be 
applicable  to  such  source  if  such 
Standards  are  thereafter  promulgated  in 
accordance  with  that  section,  provided 
that: 

(i)  The  building,  structure,  facility  or 
installation  is  constructed  at  a  site  at 
which  no  other  source  is  located;  or 

(ii)  The  building,  structure.  faciKty  or 
installation  totally  replaces  the  process 
or  production  equipment  that  causes  the 
discharge  of  pollutants  at  an  existing 
source;  or 

(iii)  The  production  or  wastewater 
generating  processes  of  the  building, 
structure,  facihty  or  installation  are 
substantially  independent  of  an  existing 
source  at  the  same  site.  In  determining 
whether  these  are  substantially 
independent,  factors  such  as  the  extent 
to  which  the  new  facility  is  integrated 
with  the  existing  plant  and  the  extent  to 
which  the  new  facility  is  engaged  in  the 
same  general  type  of  activity  as  the 
existing  source  should  be  considered. 

(2)  Construction  on  a  site  at  which  an 
existing  source  is  located  results  in  a 
modification  rather  than  a  new  source  if 
the  construction  does  not  create  a  new 
building,  structure,  facility,  or 
installation  meeting  the  criteria  of 
paragraph  (k)(l)  (ii)  or  (iii)  of  this  section 
but  otherwise  alters,  replaces,  or  adds  to 
existing  process  or  production 
equipment. 

(3)  Construction  of  a  new  source  as 
defined  under  this  paragraph  has 
commenced  if  the  owner  or  operator 
has: 

(i)  Begun,  or  caused  to  begin  as  part  of 
a  continuous  onsite  construction 
program: 

(A)  Any  placement  assembly,  or 
installabon  of  facilities  or  equipment  or 

(B)  Significant  site  preparation  work 
including  clearing,  excavation,  or 
removal  of  existing  buildings,  structures, 
or  faciUties  which  is  necessary  for  the 
placement,  assembly,  or  installation  of 
new  source  facilities  or  equipment  or 

(ii)  Entered  into  a  binding  contractual 
obligation  for  the  purchase  of  facilities 
or  equipment  which  are  intended  to  be 
used  in  its  operation  within  a 
reasonable  time.  Options  to  purchase  or 
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contracts  which  can  be  tenninated  or 
modified  without  substantial  loss,  and 
contracts  for  feasibility,  engineering, 
and  design  studies  do  not  constitute  a 
contractual  obligation  under  this 

paragraph. 

•  •        •        •        * 

3.  Section  403.6  is  proposed  to  be 
amended  by  revising  paragraph  (b), 
redesignating  paragraph  (c)  as 
paragraph  (c)(1).  adding  new  paragraphs 
(c)(2).  (c)(3).  (c)(4).  (c)(5).  (c)(6)  and 
(c)(7),  revising  paragraph  (d).  revising 
the  definition  of  "Fo"  in  paragaphs  (e)(1) 
(i)  and  (ii),  revising  paragaph  (e)(3).  and 
adding  paragraphs  (e)l4).  and  (e)(5)  to 
read  as  follows: 

§403.6    National  Prttrwtment  Standards: 
Catagorical  Standarda. 

•  •        •        •        • 

(b)  Deadline  for  Compliance  With 
Categorical  Standards.  Compliance  by 
existing  sources  with  categorical 
Pretreatment  Standards  shall  be  within 
3  years  of  the  date  the  Standard  is 
effective  unless  a  shorter  compliance 
time  is  specified  in  the  appropriate 
subpart  of  40  CFR  Chapter  I.  Subchapter 
N.  Direct  dischargers  with  NPDES 
permits  modified  or  reissued  to  provide 
a  variance  pursuant  to  section  301(i)(2) 
of  the  Act  shall  be  required  to  meet 
compliance  dates  set  forth  in  any 
applicable  categorical  Pretreatment 
Standard.  Existing  sources  which 
become  Industrial  Users  subsequent  to 
promulgation  of  an  applicable 
categoacal  Pretreatment  Standard  shall 
be  considered  existing  industrial  Users 
except  where  such  sources  meet  the 
definition  of  a  New  Source  as  defined  in 
§  403.3(k).  New  Sources  shall  install  and 
have  in  operating  condition,  and  shall 
"start-up"  all  pollution  control 
equipment  required  to  meet  applicable 
Pretreatment  Standards  before 
beginning  to  Discharge.  Within  the 
shortest  feasible  time  (not  to  exceed  90 
days),  the  New  Source  must  meet  all 
applicable  Pretreatment  Standards. 
(c)(1)  *  *  • 

(2)  When  the  limits  in  a  categorical 
Pretreatment  Standard  are  expressed 
only  in  terms  of  mass  of  pollutant  per 
unit  of  production,  the  Control  Authority 
may  convert  the  limits  to  equivalent 
limitations  expressed  either  as  mass  of 
pollutant  discharged  per  day  or  effluent 
concentration  for  purposes  of 
calculating  effluent  limitations 
applicable  to  individual  Industrial 
Users. 

(3)  A  Control  Authority  calculating 
equivalent  mass-per-day  limitations 
under  paragraph  (c)(2)  of  this  section 
shall  calculate  such  limitations  by 
multiplying  the  limits  in  the  Standard  by 
the  Industrial  User's  average  rate  of 


production.  This  average  rate  of 
production  shall  be  based  not  upon  the 
designed  production  capacity  but  rather 
upon  a  reasonable  measure  of  the 
Industrial  User's  actual  long-term  daily 
production,  such  as  the  average  daily 
production  during  a  representative  year. 
For  new  sources,  actual  production  shall 
be  estimated  using  projected  production. 

(4)  A  Control  Authority  calculating 
equivalent  concentration  limitations 
under  paragraph  (c)(2)  of  this  section 
shall  calculate  such  limitations  by 
dividing  the  mass  limitations  derived 
under  paragraph  (c)(3)  of  this  section  by 
the  average  daily  flow  rate  of  the 
Industrial  User's  regulated  process 
wastewater.  This  average  daily  flow 
rate  shall  be  based  upon  a  reasonable 
measure  of  the  Industrial  User's  actual 
long-term  average  flow  rate,  such  as  the 
average  daily  flow  rate  during  a 
representative  year. 

(5)  Equivalent  limitations  calculated 
in  accordance  with  paragraphs  (c)(3) 
and  (c)(4)  of  this  section  shall  be 
deemed  Pretreatment  Standards  for  the 
purposes  of  section  307(d)  of  the  Act  and 
this  Part.  Industrial  Users  will  be 
required  to  comply  with  the  equivalent 
limitations  in  lieu  of  the  promulgated 
categorical  standards  from  which  the 
equivalent  limitations  were  derived. 

(6)  Many  categorical  pretreatment 
standards  specify  one  limit  for 
calculating  maximum  daily  discharge 
limitations  and  a  second  limit  for 
calculating  maximum  monthly  average, 
or  4-day  average,  Hmitations.  Where 
such  Standards  are  being  applied,  the 
same  production  or  flow  figure  shall  be 
used  in  calculating  both  types  of 
equivalent  limitations. 

(7)  The  Industrial  User  shall 
immediately  notify  the  Control 
Authority  of  any  significant  change  in 
the  production  or  flow  rates  described  in 
paragraphs  (c)(3)  and  (c)(4)  of  this 
section.  The  Control  Authority  shall 
then  adjust  the  applicable  equivalent 
limitation(s)  to  account  for  such  change. 

(d)  Dilution  Prohibited  as  Substitute 
for  Treatment.  Except  where  expressly 
authorized  to  do  so  by  an  applicable 
Pretreatment  Standard  or  Requirement, 
no  Industrial  User  shall  ever  increase 
the  use  of  process  water,  or  in  any  other 
way  attempt  to  dilute  a  discharge  as  a 
partial  or  complete  substitute  for 
adequate  treatment  to  achieve 
compliance  with  a  Pretreatment 
Standard  or  Requirement.  The  Control 
Authority  (as  defined  in  §  403.12(a))  may 
impose  mass  limitations  on  Industrial 
Users  which  are  using  dilution  to  meet 
applicable  Pretreatment  Standards  or 
Requirements,  or  in  other  cases  where 
the  imposition  of  mass  limitations  is 
appropriate. 


(e)  *  *  * 
(1)  *  *  * 
(i)  and  (ii)  *  *  * 

FD=the  average  daily  flow  (at  least  a 
30-day  average)  from  (a)  boiler 
blowdown  streams,  non-contact  cooling 
streams,  stormwater  streams,  and 
reverse  osmosis  or  demineralizer 
backwash  streams:  provided,  however, 
that  where  such  streams  contain  a 
significant  amount  of  a  pollutant,  and 
the  combination  of  such  streams,  prior 
to  treatment,  with  an  Industrial  User's 
regulated  process  wastestream(s)  will 
result  in  a  substantial  reduction  of  that 
pollutant,  the  Control  Authority,  upon 
application  of  the  Industrial  User,  may 
exercise  its  discretion  to  determine 
whether  such  stream(s)  should  be 
classified  as  diluted  or  unregulated.  In 
its  application  to  the  Control  Authority, 
the  Industrial  User  must  provide 
engineering,  production,  sampling  and 
analysis  and  such  other  information  so 
that  the  Control  Authority  can  make  its 
determination,  or  (b)  sanitary 
wastestreams  where  such  streams  are 
not  regulated  by  a  categorical 
Pretreatment  Standard,  or  (c)  from  any 
process  wastestreams  which  were  or 
could  have  been  entirely  exempted  from 
categorical  Pretreatment  Standards 
pursuant  to  paragraph  8  of  the  NRDC  v. 
Costle  Consent  Decree  (12  ERC  1833)  for 
one  or  more  of  the  following  reasons 
(see  Appendix  D): 

(1)  the  pollutants  of  concern  are  not 
detectable  in  the  effluent  from  the 
Industrial  User  (paragraph  (8)(a)(iii)); 

(2)  the  pollutants  of  concern  are 
present  only  in  trace  amounts  and  are 
neither  causing  nor  likely  to  cause  toxic 
effects  (paragraph  (8)(a)(iii)); 

(3)  the  pollutants  of  concern  are 
present  in  amounts  too  small  to  be 
effectively  reduced  by  technologies 
known  to  the  Administrator  (paragraph 
(8)(a)(iii)):  or 

(4)  the  wastestream  contains  only 
pollutants  which  are  compatible  with 
the  POTW  (paragraph  (8)(b)(i)). 

«        •        •        •        ♦ 

(3)  Self-monitoring.  Self-monitoring 
required  to  insure  compliance  with  the 
alternative  categorical  limit  shall  be 
conducted  in  accordance  with  the 
requirements  of  S  403.12(g). 

(4)  Centralized  Waste  Treatment.  An 
alternative  pretreatment  limit  shall  be 
derived  by  the  combined  wastestream 
formula  and  applied  to  the  Discharge  of 
a  privately  owned  centralized  waste 
treatment  facility  where  such  facility 
receives  wastes  from  one  or  more 
industrial  contributors  whose  process 
wastewaters  are  regulated  by  one  or 
more  categorical  Pretreatment 
Standards  and  combines  such 
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wastewater(8)  prior  to  treatment.  Each 
industrial  contributor  shall  inform  the 
centralized  waste  treatement  facility, 
prior  to  conveyance  of  its  waste(8)  to 
such  facility,  of  the  nature  of  its 
processes  (including  relevant  production 
and  flow  rates,  where  applicable),  the 
volume  and  pollutant  constituents  of  the 
wasfe(s),  and  any  categorical 
Slandard(s)  apphcable  to  such  waste(s). 
An  industrial  contributor  remains 
responsible  for  compliance  by  the 
centralized  waste  treatment  facility  with 
applicable  Pretreatment  Standards. 

(5)  Choice  of  monitoring  location. 
Where  a  treated  process  wastestream  is 
com6ine#  prior  to  treatment  of 
wastewaters  other  than  those  generated 
by  the  regulated  process,  the  Industrial 
User  may  monitor  either  the  segregated 
process  wastestream  or  the  combined 
wastestream  for  the  purpose  of 
determining  compliance  with  apphcable 
Pretreatment  Standards.  If  the  Industrial 
User  chooses  to  monitor  the  segregated 
process  wastestream,  it  shall  apply  the 
applicable  categorical  Pretreatment 
Standard.  If  the  User  chooses  to  monitor 
the  combined  wastestream,  it  shall 
apply  an  alternative  discharge  limit 
calculated  using  the  combined 
wastestream  formula  as  provided  in  this 
section.  The  Industrial  Usgr  may  change 
monitoring  points  only  after  receiving 
approval  from  the  Control  Authority. 
The  Control  Authority  shall  ensure  that 
any  change  in  an  Industrial  User's 
monitoring  point(s]  will  not  allow  the 
User  to  substitute  dilution  for  adequate 
treatment  fo  achieve  compliance  with 
applicable  Standards. 

4.  Section  403.8  is  proposed  to  be 
amended  by  revising  paragraphs  (b)  and 
(n(l)(vi)(A),  and  adding  a  new 
paragraph  (0(4)  to  read  as  follows: 

§  403.8    POTW  pretreatment  programs: 
Development  by  POTW. 

•         .         *         «         * 

(b)  Deadline  for  Program  Approval.  A 
POTW  which  meets  the  criteria  of 
paragraph  (a)  of  this  section  must 
receive  approval  of  a  POTW 
Pretreatment  Program  no  later  than  3 
years  after  the  reissuance  or 
modification  of  its  existing  NPDES 
permit  but  in  no  case  later  than  July  1, 
1983.  POTWs  whose  NPDES  permits  are 
modified  under  section  301(h)  of  the  Act 
shall  have  a  Pretreatment  Program 
within  less  than  3  years  as  provided  for 
in  40  CFR  Pari  125,  Subpart  G  (44  FR 
34783  (1979)).  POTWs  identified  after 
)uly  1, 1983  as  being  required  to  develop 
a  POTW  Pretreatment  Program  under 
paragraph  (a)  of  this  section  shall 
develop  and  submit  such  a  program  for 
approval  as  soon  as  possible,  but  in  no 
case  later  than  one  year  after  written 


notification  from  the  Approval  Authority 
of  such  identification.  The  POTW 
Pretreatment  Program  shall  meet  the 
criteria  set  forth  in  paragraph  (f)  of  this 
section  and  shall  be  administered  by  the 
POTW  to  ensure  compliance  by 
Industrial  Users  with  applicable 
Pretreatment  Standards  and 
Requirements. 
***** 

(0***  ' 

(I)*** 

(vi)(A)  Obtain  remedies  for 
noncompliance  by  any  Industrial  User 
with  any  Pretreatment  Standard  and 
Requirement.  All  POTW's  shall  be  able 
to  seek  injunctive  relief  for 
noncompliance  by  Industrial  Users  with 
Pretreatment  Standards  and 
Requirements.  All  POTWs  shall  also 
have  authority  to  assess  civil  or  criminal 
penalties  in  at  least  the  amount  of  $300  a 
day  for  each  violation  by  Industrial 
Users  of  Pretreatment  Standards  and 
Requirements.  POTWs  whose  approved 
Pretreatment  Programs  require 
modification  to  conform  to  ttie 
requirements  of  this  paragraph  shall 
submit  a  request  for  approval  of  a 
program  modification  in  accordance 
with  i  403.18  by  (one  year  from  effective 
date  of  amendment]  unless  the  State 
would  be  required  to  enact  or  amend  a 
statutory  provision,  in  which  case  the 
POTW  shall  submit  such  a  request  by 
[two  years  from  effective  date  of 
amendment]. 
*••*•* 

(4)  Local  limits.  The  POTW  shall 
develop  local  limits  as  required  in 
§  403.5(c)(1). 

5.  Section  403.9  is  proposed  to  be 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

§  403.9    POTW  pretreatment  programs 
and/or  authorization  to  revise  pretreatmant 
standards:  sutwnlsston  for  approval. 

•  *  *  •  * 

(e)  Approval  authority  action.  Any 
POTW  requesting  POTW  Pretreatment 
Program  approval  shall  submit  to  the 
Approval  Authority  three  copies  of  the 
Submission  described  in  paragraph  (b), 
and  if  appropriate,  (d)  of  this  section. 
Within  60  days  after  receiving  the 
Submission,  the  Approval  Authority 
shall  make  a  preliminary  determination 
of  whether  the  Submission  meets  the 
requirements  of  paragraph  (b)  and,  if 
appropriate,  (d)  of  this  section.  If  the 
Submission  is  determined  to  meet  these 
requirements,  the  Approval  Authority 
shall: 

(1)  Notify  the  POTW  that  the 
Submission  has  been  received  and  is 
under  review;  and 


(2)  Commence  the  public  notice  and 
evaluation  activities  set  forth  in  §  403.11. 


§403.10    [AmandadI 

6.  Section  403.10  is  proposed  to  be 
amended  by  removing  paragraph 
(g)(l)(iii)- 

7.  Section  4(W.  11  is  proposed  to  be 
amended  by  revising  the  introductory 
text  of  paragraph  (b)  to  read  as  follows: 

§  403.1 1    Approval  procaduras  for  POTW 
pretreatment  programs  and  POTW  granting 
of  removal  credita. 

***** 

(b)  Public  notice  and  opportunity  for 
hearing.  Upon  receipt  of  a  Submission 
the  Approval  Authority  shall  commence 
its  review.  Within  20  work  days  after 
making  a  determination  that  a 
Submission  meets  the  requirements  of 
§  403.9(b),  and,  where  removal 
allowance  approval  is  sought. 
§§  403.7(d)  and  403.9(d).  or  at  such  later 
time  under  S  403.7(c)  that  the  Approval 
Authority  elects  to  review  the  removal 
allowance  Submission,  the  Approval 
Authority  shall: 
***** 

8.  Section  403.12  is  proposed  to  be 
amended  by  revising  the  introductory 
text  of  paragraph  (b),  revising 
paragraphs  {b)(5)(iii),  (bMSRiv),  (d),  (f). 
and  (g),  redesignating  paragraphs  (h) 
through  (1)  as  (k)  through  (o),  revising 
newly  designated  paragraph  (1),  adding 
(o](4)  to  newly  designated  paragraph  (o). 
and  by  adding  new  paragraphs  (e)(3), 
(h),  (i),  and  (j)  to  read  as  follows: 

§  403. 1 2    Raporting  raquiramants  for 
POTWs  and  industrial  uaara. 

***** 

(b)  Reporting  requirements  for 
industrial  users  upon  effective  date  of 
categorical  pretreatment  standard — 
baseline  report  Within  180  days  after 
the  effective  date  a  categorical 
Pretreatment  Standard  or  180  days  after 
the  final  administrative  decision  made 
upon  a  category  determination 
submission  under  i  403.6(a)(4), 
whichever  is  later,  existing  Industrial 
Users  subject  to  such  categorical 
Pretreatment  Standards  and  ciurently 
discharging  to  or  scheduled  to  discharge 
to  a  POTW  shall  be  required  to  subaait 
to  the  Control  Authority  a  report  which 
contains  the  information  listed  in 
paragraph  (b)  (l)-(7)  of  this  section. 
Where  reports  containing  this 
information  already  have  been 
submitted  to  the  Director  or  Regional 
Administrator  in  compliance  with  the 
requirement  of  40  CFR  128.140(b)  (1977), 
the  Industrial  User  will  not  be  required 
to  submit  this  information  again.  At 
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least  90  days  prior  to  commencement  of 
discharge.  New  Sources,  and  sources 
that  become  Industrial  Users  subsequent 
to  the  promulgation  of  an  applicable 
categorical  Standard,  shall  be  required 
to  submit  to  the  Control  Authority  a 
report  which  contains  the  information 
listed  in  paragraphs  (b)  (1H5)  of  this 
section.  New  Sources  may  give 
estimates  of  the  information  requested 
in  paragraphs  (b)  (4)  and  (5)  of  this 
section: 

*  •        *        •        • 

(5)  *  *  * 

(iii)  Grab  samples  must  be  used  for 
pH,  cyanide,  total  phenols,  oil  and 
grease,  and  sulfide.  For  all  other 
pollutants,  24-hour  composite  samples 
must  be  obtained  through  flow- 
proportional  composite  sampling 
techniques  where  feasible.  The  Control 
Authority  may  waive  flow-proportional 
composite  sampling  for  any  Industrial 
User  that  demonstrates'  that  the  use  of 
an  automatic  sampler  is  infeasible.  In 
such  cases,  samples  may  be  obtained 
through  time-proportional  composite 
sampling  techniques  or  through  a 
minimum  of  four  (4)  grab  samples  where 
the  User  demonstrates  that  this  will 
provide  a  representative  sample  of  the 
effluent  being  discharged. 

(iv)  The  User  shall  take  a  minimum  of 
one  representative  sample  to  compile 
that  data  necessary  to  comply  with  the 
requirements  of  this  paragraph. 

*  •        *        *        • 

(d)  Report  on  compliance  with 
categorical  pretreatment  standard 
deadline.  Within  90  days  following  the 
date  for  final  compliance  with 
applicable  categorical  Pretreatment 
Standards  or  in  the  case  of  a  New 
Source  following  commencement  of  the 
introduction  of  wastewater  into  the 
POTW.  any  Industrial  User  subject  to 
Pretreatment  Standards  and  * 

Requirements  shall  submit  to  the 
Control  Authority  a  report  containing 
the  information  described  in  paragraphs 
(b)  {4H6)  of  this  section.  This  report 
shall  also  contain  the  Industrial  User's 
current  actual  average  production  rate. 

(er  *  * 

(3)  For  Industrial  Users  subject  to 
categorical  Pretreatment  Standards 
expressed  only  in  terms  of  mass  per  unit 
of  production,  the  reports  required  by 
this  section  shall  include  the  User's 
actual  average  production  rate  for  the 
reporting  period. 

(f)  Notice  of  slug  loading.  All 
Industrial  Users  shall  notify  the  POTW 
immediately  of  any  slug  loading,  as 
defined  by  S  403.5(b)  (l)-{5).  by  the 
Industrial  User. 

(g)  Monitoring  and  analysis  to 
demonstrate  continued  compliance.  The 


report  required  in  paragraphs  (b),  (d). 
and  (e)  of  this  section  shall  contain  the 
results  of  sampling  and  analysis  of  the 
discharge,  including  the  flow  and  the 
nature  and  concentration  or  production 
and  mass  where  requested  by  the 
Control  Authority,  of  pollutants 
contained  therein  which  are  limited  by 
the  applicable  Pretreatment  Standards. 
The  frequency  of  monitoring  shall  be 
prescribed  in  the  applicable 
Pretreatment  Standard.  This  sampling 
and  analysis  may  be  performed  by  the 
Control  Authority  in  lieu  of  the 
Industrial  User.  These  reports  shall  also 
contain  the  results  of  all  sampling  and 
analysis  performed  by  the  Industrial 
User  during  the  period  covered  by  the 
report.  If  sampling  and  analysis 
performed  by  the  Industrial  User 
indicates  a  violation,  the  User  shall 
repeat  the  sampling  and  analysis  and 
submit  the  results  of  both  analyses  to 
the  Control  Authority  within  21  days. 
The  reports  required  in  paragraph  (e) 
shall  be  based  upon  data  obtained 
through  appropriate  sampling  and       , 
analysis  performed  during  the  period 
covered  by  the  report,  which  data  is 
representative  of  conditions  occurring 
during  the  reporting  period.  The  Control 
Authority  may  require  whatever 
frequency  of  monitoring  it  deems 
necessary  to  assess  and  assure 
compliance  by  Industrial  Users  with 
applicable  Pretreatment  Standards  and 
Requirements.  All  analyses  shall  be 
performed  in  accordance  with 
procedures  established  by  the 
Administrator  pursuant  to  section  304(h) 
of  the  Act  and  contained  in  40  CFR  Part 
136  and  amendments  thereto  or  with  any 
other  test  procedures  approved  by  the 
Administrator.  (See  SS  136.4  and  136.5.) 
Sampling  shall  be  performed  in 
accordance  with  the  techniques 
approved  by  the  administrator.  Where 
40  CFR  Part  136  does  not  include 
sampling  or  analytical  techniques  for  the 
pollutants  in  question,  or  where  the 
Administrator  determines  that  the  Part 
136  sampling  and  analytical  techniques 
are  inappropriate  for  the  pollutant  in 
question,  sampling  and  analyses  shall 
be  performed  using  validated  analytical 
methods  or  any  other  sampling  and 
analytical  procedures,  including 
procedures  suggested  by  the  POTW  or 
other  parties,  approved  by  the 
Administrator. 

(h)  Reporting  requirements  for 
Industrial  Usei's  with  discharges  not 
subject  to  categorical  Pretreatment 
Standards.  The  Control  Authority  shall 
require  appropriate  reporting  from  those 
Industrial  Users  with  discharges  that  are 
not  subject  to  categorical  Pretreatment 
Standards. 


(i)  Annual  POTW  reports.  POTWs 
with  approved  Pretreatment  Programs 
shall  provide  the  Approval  Authority 
with  a  report  that  briefly  describes  the 
POTWs  program  activities,  including 
activities  of  all  participating  agencies,  if 
more  than  one  jurisdiction  is  involved  in 
the  local  program.  The  report  required 
by  this  section  shall  be  submitted  no 
later  than  one  year  after  approval  of  the 
POTWs  Pretreatment  Program,  and  at 
least  annually  thereafter,  and  shall 
include,  at  a  minimum,  the  following: 

(1)  An  updated  list  of  the  POTWs 
Industrial  Users,  including  their  names 
and  addresses,  or  a  list  of  deletions  and 
additions  keyed  to  a  previously 
submitted  list.  The  POTW  shall  provide 
a  brief  explanation  of  each  deletion. 
This  list  shall  identify  which  Industrial 
Users  are  subject  to  categorical 
Pretreatment  Standards  and  specify 
which  Standards  are  applicable  to  each 
such  Industrial  User.  The  list  shall  also 
indicate  which  Industrial  Users  are 
subject  to  local  Standards  that  are  more 
stringent  than  the  categorical 
Pretreatment  Standards.  The  POTW 
shall  also  list  the  Industrial  Users  that 
are  subject  only  to  local  Standards. 

(2)  A  summary  of  the  compliance 
status  of  each  Industrial  User  over  the 
reporting  period: 

(3)  A  summary  of  compliance  and 
enforcement  activities  (including 
inspections)  conducted  by  the  POTW 
during  the  reporting  period;  and 

(4)  Any  other  relevant  information 
requested  by  the  Approval  Authority. 

(j)  Notification  of  changed  Discharge. 
All  Industrial  Users  shall  promptly 
notify  the  POTW  of  any  substantial 
change  in  the  volume  or  character  of 
pollutants  in  their  discharge. 
.        •        •        *        * 

(I)  Signatory  requirements  for 
industrial  user  reports.  The  reports 
required  by  subsections  (b).  (d).  and  (e) 
of  this  section  shall  include  the 
certification  statement  as  set  forth  in 
§  403.6(a)(ii).  and  shall  be  signed  as 
follows: 

(1)  By  a  responsible  corporate  officer, 
if  the  Industrial  User  submitting  the 
reports  required  by  paragraph  (b).  (d) 
and  (e)  of  this  section  is  a  corporation. 
For  the  purpose  of  this  paragraph,  a 
responsible  corporate  officer  means  (i)  a 
president,  secretary,  treasurer,  or  vice- 
president  of  the  corporation  in  charge  of 
a  principal  business  function,  or  any 
other  person  who  performs  similar 
policy- \)r  decision-making  functions  for 
the  corporation,  or  (ii)  the  manager  of 
one  or  more  manufacturing,  production, 
or  operation  facilities  employing  more 
than  250  persons  or  having  gross  annual 
sales  or  expenditures  exceeding  $25 


million  (in  second-quarter  1980  dollars), 
if  authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

(2)  By  a  general  partner  or  proprietor 
if  the  Industrial  User  submitting  the 
reports  required  by  paragraphs  (b),  (d) 
and  (e)  of  this  section  is  a  partnership  or 
sole  proprietorship  respectively. 

(3)  By  a  duly  authorized 
representative  of  the  individual 
designated  in  paragraph  (e)(1),  or  (e)(2) 
of  this  section  if: 

(i)  The  authorization  is  made  in 
writing  by  the  individual  described  in 
paragraph  (l)(l)  and  (1)(2); 

(ii)  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  facility  from  which  the  Industrial 
Discharge  originates,  such  as  the 
position  of  plant  manger  or  a  position  of 
equivalent  responsibility,  or  having 
overall  responsibility  for  environmental 
matters  for  the  Industrial  User;  and 

(iii)  The  written  authorization  is 
submitted  to  the  Control  Authority. 


(0)  *  *  * 

(4)  Any  industrial  contributor  to  a 
privately  owned  centralized  waste 
treatment  facility  that  discharges  to  a 
POTW  shall  maintain  records  of  all 
information  provided  to  the  centralized 
waste  treatment  facility  pursuant  to 
§  403.6(e)(4).  including  any  results  of 
monitoring  activities  carried  out  for  the 
purpose  of  complying  with  that  section. 
Records  of  monitoring  data  shall  include 
the  information  listed  in  paragraph  (l)(l) 
of  this  section.  The  industrial 
contributor  shall  retain  the  records 
described  in  this  paragraph  for  a 
minumum  of  3  years  and  shall  make 
such  records  available  for  inspection 
and  copying  by  the  POTW.  the  Director, 
and  the  Regional  Administrator.  This 
period  of  retention  shall  be  extended 
during  the  course  of  any  unresolved 
litigation  regarding  the  industrial 
contributor  or  the  centralized  waste 
treatment  facility,  or  when  requested  by 
the  POTW,  the  Director,  or  the  Regional 
Administrator. 

9.  Section  403.13  is  proposed  to  be 
amended  by  revising  paragraphs  (j)(2) 
and  (j)(3)  to  read  as  follows: 

§  403. 1 3    VariancM  from  cat«goricai 
pretr«atm«nt  ttandanto  for  fundaiiMntally 
different  factors. 
•         «         •         *        * 

(i)  * '  * 

(2)  The  public  notice  shall  provide  for 
a  period  of  not  less  than  30  days 
following  the  date  of  the  public  notice 
during  which  time  interested  persons 
may  review  the  request  and  submit  their 
written  views  on  the  request.  If  the 


POTW  into  which  the  Industrial  User 
discharges  objects  to  the  request  during 
the  comment  period,  the  request  shall 
automatically  be  deemed  denied.  The 
POTW  shall  provide,  in  writing,  its 
reasons  for  objecting  to  the  request.  The 
Director  or  Administrator  (or  his 
delegate)  shall  notify  the  requestor  (and 
the  Industrial  User  where  they  are  not 
the  same)  of  the  denial  and  provide  a 
copy  of  the  reasons  given  by  the  POTW 
therefor. 

(3)  Following  the  comment  period,  and 
provided  that  the  POTW  into  which  the 
Industrial  User  discharges  has  not 
objected  to  the  request,  the  Director  or 
Administrator  (or  his  delegate)  will 
make  a  determination  on  the  request 
taking  inte  consideration  any  comments 
received.  Notice  of  this  final  decision 
shall  be  provided  to  the  requestor  (and 
the  Industrial  User  where  they  are  not 
the  same),  the  POTW  into  which  the 
Industrial  User  discharges  and  all 
persons  who  submitted  comments  on  the 
request. 
***** 

10.  Section  403.15  is  proposed  to  be 
revised  to  read  as  follows: 

§  403. 1 5    Net/Gross  calculation. 

Categorical  Pretreatment  Standards 
may  be  adjusted  to  reflect  the  presence 
of  pollutants  in  the  Industrial  User's 
intake  water  in  accordance  with  this 
section: 

(a)  Application.  Any  Industrial  User 
wishing  to  obtain  credit  for  intake 
pollutants  must  make  application  to  the 
Control  Authority.  Upon  request  of  the 
Industrial  User,  the  applicable  Standard 
will  be  calculated  on  a  "net"  basis,  i.e.. 
adjusted  to  reflect  credit  for  pollutants 
in  the  intake  water,  if  the  requirements 
of  paragraph  (b)  of  this  section  are  met. 

(b)  Criteria.  (1)  The  Industrial  User 
must  demonstrate  that  the  control 
system  it  proposes  or  uses  to  meet 
applicable  categorical  Pretreatment 
Standards  would,  if  properly  installed 
and  operated,  meet  the  Standards  in  the 
absence  of  pollutants  in  the  intake 
waters. 

(2)  Credit  for  generic  pollutants  such 
as  biochemical  oxygen  demand  (BOD), 
total  suspended  solids  (TSS),  and  oil 
and  grease  should  not  be  granted  unless 
the  Industrial  User  demonstrates  that 
the  constituents  of  the  generic  measure 
in  the  User's  effluent  are  substantially 
similar  to  the  constituents  of  the  generic 
measure  in  the  intake  water  or  unless 
appropriate  additional  limits  are  placed 
on  process  water  pollutants  either  at  the 
outfall  or  elsewhere. 

(3)  Credit  shall  be  granted  only  to  the 
extent  necessary  to  meet  the  applicable 
calegorical  Pretreatment  Standard8{8). 
up  to  a  maximum  value  equal  to  the 


influent  value.  Additional  monitoring 
may  be  necessary  to  determine 
eligibility  for  credits  and  compliance 
with  Standard(s)  adjusted  under  this 
section. 

(4)  Credit  shall  be  granted  only  if  the 
User  demonstrates  that  the  intake  water 
is  drawn  from  the  same  body  of  water 
as  that  into  which  the  POTW 
discharges.  The  Control  Authority  may 
waive  this  requirement  if  he  finds  that 
no  environmental  degradation  will 
result. 

11.  Section  403.16  is  proposed  to  be 
amended  by  revising  paragraph  (c)(1)  to 
read  as  follows: 

§403.16    UpMt  povlslon. 

•  *  *  *  • 

(c)  *  *  * 

(1)  An  Upset  occurred  and  the 
Industrial  User  can  identify  the  cau8e(s) 

of  the  Upset; 
***** 

12.  Part  403  of  Title  40  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  by  adding  a  new  §  403.17  to 
read  as  follows: 

§403.17    Bypass. 

(a)  Definitions.  (1)  "Bypass"  means 
the  intentional  diversion  of 
wastestreams  from  any  portion  of  an 
Industrial  User's  treatment  facility. 

(2)  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absense  of  a 
bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

(b)  Bypass  not  violating  applicable 
Pretreatment  Standards  or 
Requirements.  An  Industrial  User  may 
allow  any  bypass  to  occur  which  does 
not  cause  Pretreatment  Standards  or 
Requirements  to  be  violated,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provision  of  paragraphs  (c)  and  (d)  of 
this  section. 

(c)  Notice.  (1)  If  an  Industrial  User 
knows  in  advance  of  the  need  for  a 
bypass,  it  shall  submit  prior  notice  to  the 
Control  Authority,  if  possible  at  least 
ten  days  before  the  date  of  the  bypass. 

(2)  An  Industrial  User  shall  submit 
oral  notice  of  an  unanticipated  bypass 
that  exceeds  applicable  Pretreatment 
Standards  to  the  Control  Authority 
within  24  hours  from  the  time  the 
Industrial  User  becomes  aware  of  the 
bypass.  A  wrritten  submission  shall  also 
be  provided  within  5  days  of  the  time 


21482 


Federal  Regirter  /  Vol.  51.  No.  113  /  Thursday.  June  12.  1966  /  Proposed  Rules 


the  Industrial  User  becomes  aware  of 
the  bypass.  The  written  submission  shaU 
contain  a  description  of  the  bypass  and 
its  cause;  the  duration  of  the  bypass, 
including  exact  dates  and  times,  and,  if 
the  bypass  has  not  been  corrected,  the 
anticipated  time  it  is  expected  to 
continue;  and  steps  taken  or  planned  to 
reduce,  eliminate,  and  prevent 
recurrence  of  the  bypass.  The  Control 
Authority  may  waive  the  written  report 
on  a  case-by-case  basis  if  the  oral  report 
has  been  received  within  24  hours. 

(d)  Prohibition  of  bypass.  (1)  Bypass  is 
prohibited,  and  the  Control  Authority 
may  take  enforcement  action  against  an 
Industrial  User  for  a  bypass,  unless; 

(i)  Bypass  was  unavoidable  to  prevent 
loss  of  life,  personal  injury,  or  severe 
property  damage: 

(ii)  There  were  no  feasible 
alternatives  to  the  bypass,  such  as  the 
use  of  auxiliary  treatment  facilities, 
retention  of  untreated  wastes,  or 
maintenance  during  normal  periods  of 
equipment  downtime.  This  condition  is 
not  satisBed  if  adequate  back-up 
equipment  should  have  been  installed  in 
the  exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventative 
maintenance;  and 

(iii)  The  Industrial  User  submitted 
notices  as  required  under  paragraph  (c) 
of  this  section. 

(2)  The  Control  Authority  may 
approve  an  anticipated  bypass,  after 
considering  its  adverse  effects,  if  the 
Control  Authority  determines  that  it  will 
meet  the  three  conditions  listed  in 
paragraph  (d)(1)  of  this  section. 

13.  Part  403  of  TiUe  40  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  by  adding  a  new  §  403.18  to 
read  as  follows: 

§  403. 18    Modification  of  POTW 
Pretreatment  Programs. 

(a)  General.  Either  the  Approval 
Authority  or  a  POTW  with  an  approved 
POTW  Pretreatment  Program  may 
initiate  program  modification  at  any 
time  to  reflect  changing  conditions  at  the 


POTW.  Program  modification  is 
necessary  whenever  there  is  a 
significant  change  in  the  operation  of  a 
POTW  Pretreatment  Program  that 
differs  from  the  information  in  the 
POTW's  Submission,  as  approved  under 
S  403.11. 

(b)  Procedures.  POTW  Pretreatment 
Program  modifications  shall  be 
accomphshed  as  follows: 

(1)  flie  POTW  shall  submit  to  the 
Approval  Authority  a  statement  of  the 
basis  for  the  desired  modification,  a 
modified  program  description  (see 

S  403.9{b}),  and  any  other  documents  as 
the  Approval  Authority  determines  to  be 
necessary  under  the  circumstances. 

(2)  The  Approval  Authority  shall 
approve  or  disapprove  all  modifications 
based  on  the  requirements  of  §  403.8(f). 
For  substantial  modifications,  the 
Approval  Authority  shall  follow  the 
procedures  in  §  403.11  (b)-(0. 

(3)  Modifications  shall  be 
incorporated  into  the  POTW's  NPDES 
permit  after  approval.  For  substantial 
modifications,  the  permit  will  be 
modified  to  incorporate  the  approved 
modification  as  soon  as  possible  as 
provided  in  40  CFR  122.63(f).  For  all 
other  modifications,  the  permit  will  be 
modified  to  incorporate  the  approved 
modification  the  next  time  the  permit  is 
reissued  or  modified  for  any  other 
reason. 

(4)  POTW  Pretreatment  Program 
modifications  shall  become  effective 
upon  the  approval  of  the  Approval 
Authority.  Notice  of  approval  of 
substantial  modifications  shall  be 
published  in  the  same  newspaper  as  the 
notice  of  the  original  request  for 
approval  of  the  modification  under 

§  403.11(b}(l)(i)(B).  Notice  of  approval  of 
non-substantial  modifications  may  also 
be  given  by  such  publication,  or  by  a 
letter  from  the  Approval  Authority  to 
the  POTW,  a  copy  of  which  the  POTW 
shall  also  send  to  its  Industrial  Users. 

(c)  Substantial  modifications.  (1) 
Substantial  modifications  include,  but 
are  not  limited  to,  the  following: 

(i)  Changes  to  the  POTW's 
enforcement  authorities  (e.g.,  remedies 


available  for  violations  of  f>retreatment 
Standards  and  Requirements  by 
Industrial  Users): 

(ii)  Changes  to  local  limits  contained 
in  municipal  ordinances; 

(iii)  Changes  to  the  POTW's  control 
mechanism,  as  described  in 
1 403.8(f)(l)(iii);  and 

(iv)  Changes  to  the  POTW's  method 
for  implementing  categorical 
Pretreatment  Standards  (e.g., 
incorporation  by  reference,  separate 
promulgation,  etc.) . 

(2)  The  Approval  Authority  will 
determine,  on  a  case-by-case  basis, 
whether  other  modifications  are 
substantial.  The  criteria  to  be  applied  in 
making  such  determinations  include: 

(i)  Whether  the  modification  would 
have  a  significant  impact  on  the 
operation  of  the  POTW's  Pretreatinent 

Program; 

(ii)  Whether  the  modification  would 
result  in  an  increase  in  pollutant 
loadings  at  the  POTW;  and 

(iii)  Whether  the  modification  would 
result  in  less  stringent  requirements 
being  imposed  on  Industrial  Users  of  the 
POTW. 

PART  122-1  AMENDED] 

14.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

15.  40  CFR  122.63  is  proposed  to  be 
amended  by  adding  paragraph  (g)  to 
read  as  follows: 

§  1 22.63    Minor  modifications  of  permits. 
***** 

(g)  Incorporate  conditions  of  a  POTW 

pretreatment  program  that  has  been 

approved  in  accordance  with  the 

procedures  in  40  CFR  403.11  (or  a 

modification  thereto  that  has  been 

approved  in  accordance  with  the 

procedures  in  40  CFR  403.18)  as 

enforceable  conditions  of  the  POTW's 

permit 
***** 

(FR  Doc.  86-12718  Filed  6-11-86:  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

(Rev.  6;  Amdt  21 

Small  Business  Investment  Companies 

agency:  Small  Business  Administration. 

action:  Interim  final  rule. 

summary:  Section  18004  of  Pub.  L.  99- 
272.  effective  April  7. 1986.  established  a 
new  section  320  of  the  Small  Business 
Investment  Act.  That  new  section 
removes  the  authorization  of  the  Federal 
Financing  Bank  to  purchase  debentures 
issued  by  Small  Business  Investment 
Companies  and  guaranteed  by  Small 
Business  Administration,  effective 
October  1. 1985.  Section  18005  of  the 
same  Pub.  L  authorized  SBA  to 
establish  a  mechanism  by  which 
certificates  of  interest  backed  by  trusts 
or  pools  of  the  guaranteed  debentures 
may  be  sold  to  the  public  and  required 
that  SBA  take  certain  actions  regarding 
the  registration  and  conduct  of  such 
sales.  These  regulations  implement 
these  two  mandatory  statutory 
provisions. 

EFFECTIVE  DATE:  June  12. 1986. 
Comments  by  July  14. 1986. 
ADDRESS:  Written  comments  may  be 
sent  to:  Robert  G.  Lineberry.  Deputy 
Associate  Administrator  for  Investment. 
U.S.  Small  Business  Administration. 
1441  "L"  St..  NW.,  8th  Floor. 
Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  L  Werner.  Director.  Office  of 
Investment.  U.S.  Small  Business 
Administration.  1441  "L"  St..  NW..  Room 
810.  Washington,  DC  20416  (202)  653- 
6584. 

SUPPLEMENTARY  INFORMATION:  Prior  to 
the  enactment  of  Pub.  L.  99-272.  for  the 
past  12  years,  the  Small  Business 
Investment  Company  (SBIC)  program 
has  been  funded  by  the  purchase  by  the 
Federal  Financing  Bank  of  debentures 
issued  by  SBIC's  and  guaranteed  by 
SBA.  Public  Law  99-272  prohibits  use  of 
such  financing  after  its  effective  date. 
That  same  law  provides  a  new 
mechanism  to  permit  the  funding  to  take 
place  in  the  public  market  place.  Under 
the  new  law  SBA  is  authorized  to 
guarantee  timely  payment  of  principal 
and  interest  on  trust  certificates  issued 
against  trusts  or  pools  of  debentures 
issued  by  SBIC's  and  guaranteed  by 
SBA  pursuant  to  the  pre-existent^ 
authority  of  section  303  of  the  Small 
Business  Investment  Act.  These 
regulations  implement  this  new 
authority.  Read  together  with  13  CFR 
201(b)(2).  SBA  will  now  be  able  to 
finance  the  program  by  the  sale  in  the 


private  capital  markets  of  either 
individual  SBA  guaranteed  debentures, 
pools  of  such  debentures,  or  SBA- 
guaranteed  trust  certificates  backed  by 
trusts  or  pools  of  such  debentures. 

Section  18005  of  Pub.  L  99-272 
amended  the  Small  Business  Investment 
Act  to  provide  a  new  section  321  which 
authorizes  the  issuance  of  the  trust 
certificates  and  specifies  certain  of  their 
terms  and  conditions.  In  addition,  the 
trust  certificates  may  be  guaranteed  by 
SBA.  under  such  terms  and  conditions 
as  SBA  deems  appropriate,  to  entitle 
their  holders  to  the  timely  payment  of  a 
proportionate  share  of  principal  and 
interest  in  a  pool  of  SBIC  issued 
debentures  which  are  guaranteed  by 
SBA.  These  guarantees  carry  the  full 
faith  and  credit  of  the  United  States. 
SBA  may  not  collect  any  fee  in 
connection  with  issuing  a  guarantee  on 
the  trust  certificates.  In  the  event  that  a 
debenture  in  the  pool  is  prepaid,  such 
prepayment  will  be  passed  through  to 
the  certificate  holders,  and  if 
guaranteed,  the  guarantee  of  timely 
payment  of  principal  and  interest  on  the 
trust  certificate  will  be  reduced 
proportionately  to  the  amount  of 
principal  and  interest  the  prepaid 
debenture  represents  in  the  pool. 
Interest  on  prepaid  or  defaulted 
debentures  accrues  only  through  the 
date  of  payment.  During  the  term  of  a 
trust  certificate,  it  may  be  called  for 
redemption  by  SBA  due  to  prepayment 
of  all  of  the  debentares  making  up  the 
pool  it  is  issued  against.  Finally,  if  SBA 
pays  any  claims  under  a  guarantee  of  a 
trust  certificate,  the  statute  provides  that 
SBA  will  be  subrogated  fully  to  the 
rights  satisfied  by  the  payment.  Section 
107.201(c)(1)  (2)  (3)  (4)  (5)  and  (6)  of 
these  regidations  effect  these  provisions 
of  law. 

SecHon  107.201  (c)(2)(iv)  of  these 
regulations  provides  that  SBA  will 
appprove  the  formation  of  each  pool  or 
trust  of  debentures  against  which  trust 
certificates  are  issued.  It  is  expected 
that  a  pooling  process  will  be  developed 
by  SBA  shortly,  and  to  the  extent 
necessary  publication  of  regulations 
relevant  to  that  process  in  the  Federal 
Register  will  ensue. 

Section  107.201  (c)(2)(v)  of  these 
regulations  provides  that  SBA  will 
establish  applicable  pool  attributes  and 
fees  to  be  collected  in  connection  with 
pools  or  trusts  and  trust  certificates,  and 
will  disclose  in  the  Federal  Register 
such  pool  attributes  and  fees.  In 
compliance  with  other  provisions  of  the 
Public  Law,  SBA  is  presently  consulting 
with  members  of  the  investment 
community  to  ascertain  information 
needed  to  develop  such  attributes  and 
fees,  and  contemplates  that  discloeure 


by  publication  in  the  Federal  Register  of 
these  matters,  to  the  extent  necessary, 
will  take  place  shortly  after  publication 
of  these  regulations. 

The  Pub.  L  also  requires  that  SBA 
contract  with  an  agent  to  provide  for  the 
registration  of  pools  or  trusts, 
debentures  and  trust  certificates  and  for 
other  attendant  duties.  Section 
107.201(cK3)  enumerates  the  duties  SBA 
forsees  the  registration  agent 
performing.  SBA  is  presently  in  the 
process  of  entering  into  the  necessary 
contract(8)  for  the  performance  of  these 
duties. 

The  Pub.  L  also  provides  that  certain 
terms  and  conditions  of  trust  certificates 
must  be  disclosed  to  the  purchaser  by 
the  seller  before  the  sale  of  the 
certificate.  In  addition,  it  provides  SBA 
the  authority  to  regulate  brokers  and 
dealers  Who  deal  in  the  sale  of 
certificates.  Section  107.201(c)(4)  effects 
these  provisions.  It  is  contemplated  that 
additional  provisions  as  SBA  deems 
necessary  governing  the  performance  of 
brokers  and  dealers  dealing  in  trust 
certificates  may  be  promulgated. 

Executive  Order  12291,  Regulatory 
Flexibility  and  Paperwork  Management 

For  the  purposes  of  compliance  with 
E.0. 12291  of  February  17. 1981,  SBA 
hereby  certifies  that  this  proposal,  taken 
as  a  whole,  does  not  constitute  a  major 
rule  for  the  purposes  of  Executive  Order 
12291.  In  this  regard  we  are  certain  that 
the  annual  effect  of  this  rule  oh  the 
economy  will  be  less  than  $100  million. 
In  addition,  this  final  rule  will  not  result 
in  a  major  increase  in  costs  or  price  to 
consumers,  individual  industries. 
Federal.  State,  and  local  government 
agencies  or  geographic  regions,  and  will 
not  have  significant  adverse  effects  on 
foreign  or  domestic  competition, 
employment,  investment,  productivity  or 
innovation,  or  on  the  ability  of  U.S.- 
based  businesses  to  compete  with 
foreign-based  businesses  in  domestic  or 
export  markets. 

For  the  purposes  of  compliance  with 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
601  et  seq.,  this  Interim  Final  rule  will 
not  have  a  significant  economic  impact. 
The  level  of  funding  available  for  the 
SBIC  program  as  a  result  of  this  rule 
remains  unchanged.  The  only 
differences  from  the  existing  program 
are  the  method  of  funding,  identity  of 
the  purchaser(s)  of  debentures,  and  the 
availability  of  trust  certificates. 

SBA  certifies  pursuant  to  section  608 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  808)  that  this  Interim  Final  Rule  is 
being  pubtished  pursuant  to  an 
emergency.  The  reason  for  the 
emergency  is  the  statutory  deadline  of 
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June  7. 1986,  which  was  imposed  on  SBA 
for  the  promulgation  of  final  rules  and 
regulations  to  implement  Pub.  L.  99-272. 

Therefore  an  initial  regulatory 
flexibility  analysis  is  not  provided.  In 
addition,  SBA  certifies  that  there  is  good 
cause  to  find  that  the  solicitation  of 
public  comment  is  impracticable  under 
these  circumstances.  5  U.S.C.  553(b)(B). 

List  of  Subjects  in  13  CFR  Part  107 

Small  Business  Investment 
Companies,  Regulations,  Definitions, 
Operational  requirements.  License. 
Borrowing  of  Licensee.  Financing  of 
small  concerns,  General  provisions. 
Equity  capital.  Guarantees  and 
commitments.  Management  service, 
control  of  hcensee.  Lawful  operations. 
Restricted  activities.  Prohibitions, 
Examinations.  Accounts.  Records  of 
reports.  Compliance,  Exemptions. 

Accordingly,  pursuant  to  15  U.S.C. 
687(c),  S  107.201  of  13  CFR  is  amended 
as  follows: 

PART  107--[AMENDED1 

1.  The  authority  citation  for  13  CFR 
Part  107  continues  to  read  as  follows: 

Authority:  Sec.  306(c).  72  Stat  894.  as 
amended  (15  US.C.  687(c));  sec.  312.  78  Stat. 
147  (15  U.S.C.  687d):  sec.  315,  80  Stat.  1364  (15 
U.S.C  687g). 

§107.201    lAiiMiMtod] 

2.  By  adding  after  the  last  sentence  of 
S  107.201(b)(2)  the  following  sentence: 

•  *        *        •        * 

(bJ*  *  * 

(2)  *  *  *  Such  private  or  public 
financings  arranged  by  SBA  in  its 
discretion  may  be  accomplished  by  the 
sale  of  individual  Debentures, 
aggregations  of  Debentures,  or  pools  or 
trusts  of  Debentures  issued  or  sold  in 
connection  with  §  107201(c). 

•  •        •        *        * 

3.  By  redesignating  the  present 
paragraph  (c)  User  fee.  as  paragraph  (d) 
User  fee,. 

4.  By  adding  the  following  paragraph 

(c): 

***** 

(c)  Financing  by  Issuance  and 
Guarantee  of  Trust  Certificates.  (1) 
Definitions. — (i)  Debentures. 
Obligations  issued  by  Licensees 
pursuant  to  section  303(a)  of  the  Act  and 
guaranteed  by  SBA  pursuant  to  section 
303(b)  of  the  Act. 

(ii)  Trust  Certificates  (TCs). 
Certificates  issued  by  SBA  or  its  agent 
representing  ownership  of  all  or  a 
fractional  part  of  a  trust  or  pool  of 
Debentures. 

(iii)  TrufL  An  aggregation  of 
Debentures  approved  by  SBA. 


(iv)  Pool.  An  aggregation  of 
Debentures  approved  by  SBA. 

(v)  Central  Registration  Agent  (CRAJ. 
One  or  more  agents  of  the  SBA 
appointed  for  the  purposes  of  issuing 
TCs.  and  performing  the  functions 
enumerated  in  subsection  (3)  hereof. 

(vi)  Guaranty  Agreement.  The 
contract  issued  by  SBA  which  sets  forth 
SBA's  obligation  to  guarantee  the  timely 
payment  of  principal  and  interest  on 
Debentures  and  its  rights  in  connection 
with  the  guarantee. 

(2)  Authority.  Section  321(a)  of  the  Act 
authorizes  SBA  or  its  CRA  to  issue  TCs 
and  SBA  to  guarantee  the  timely 
payment  of  the  principal  and  interest 
thereon.  Any  guarantee  by  SBA  of  any 
TC  is  limited  to  the  extent  of  the 
principal  and  interest  due  on  the 
Debentures  in  any  Trust  or  Pool  backing 
such  TC.  The  full  faith  and  credit  of  the 
United  States  is  pledged  to  the  payment 
of  all  amounts  which  may  be  required  to 
be  paid  under  the  guarantee  of  any  TC. 
The  SBA  shall  not  charge  or  collect  any 
fee  for  the  guarantee  of  any  TC. 

(i)  Terms  and  Conditions  of  the  TCs. 
TCs  shall  provide  for  the  pass-through 
to  the  holders  thereof  of  all  amounts  of 
principal  and  interest  paid  on  the 
Debentures  composing  the  Pool  or  Trust 
against  which  they  are  issued.  SBA  shall 
determine  the  legal  and  other  terms  and 
conditions  of  TCs  in  conjunction  with 
the  Secretary  of  the  Treasury  and  its 
own  statutory  authority  and  such  other 
requirements  as  may  be  mandated  by 
law.  The  interest  rate  on  the  SBA 
guaranteed  SBIC  Debentures  composing 
a  Trust  or  Pool  shall  be  determined 
pursuant  to  Section  303(b)  of  the  Act. 

(ii)  Effects  of  Prepayment  of 
Debentures  on  a  TQ  The  rights,  if  any. 
of  an  SBIC  to  prepay  any  Debenture  are 
estabUshed  by  the  terms  of  the 
Debentures  and  no  such  right  is  created 
or  denied  by  these  regulations.  SBA's 
rights  to  purchase  or  prepay  any 
Debenture  without  premium  are 
established  by  the  terms  of  the 
Guaranty  Agreement  relating  to  the 
Debenture.  Any  prepayment  of  a 
Debenture  either  voluntarily  on  the  part 
of  the  issuer  Licensee  pursuant  to  the 
terms  of  the  Debenture,  or  by  the  SBA 
pursuant  to  the  terms  of  the  Guaranty 
Agreement  relating  to  the  Debenture, 
shall  reduce  a  guarantee  of  timely 
payment  of  principal  and  interest  on  a 
TC  in  proportion  to  the  amount  of 
principal  and  interest  such  prepaid 
Debenture  represents  in  the  Trust  or 
Pool  backing  such  TC.  To  the  extent  of 
any  such  prepayment.  SBA  shall  be 
discharged  from  its  guaranty  obligation 
to  the  holder  or  holders  of  any  TC.  or 
any  successor  or  transferee  of  such 
holder,  whether  or  not  such  successor  or 


transferee  shall  have  notice  of  any  such 
prepayment.  Interest  on  prepaid 
Debentures  shall  accrue  only  through 
the  date  of  such  voluntary  prepayment 
or  SBA  payment,  as  the  case  may  be.  In 
the  event  all  Debentures  constituting  a 
Trust  or  Pool  are  prepaid,  SBA  may  call 
all  TCs  backed  by  such  Trust  or  Pool  for 
redemption  in  consideration  for 
payment  of  the  unpaid  principal  and 
interest  on  the  TCs.  Provided,  however. 
that  in  the  case  of  the  prepayment  of  a 
Debenture  either  voluntarily  by  the 
issuer  pursuant  to  the  terms  thereof,  or 
by  SBA  pursuant  to  the  provisions  of  the 
Guaranty  Agreement  relating  to  the 
Debenture,  SBA  shall  directly  or  through 
its  CRA  pass  through  pro  rata  to  the 
holders  of  the  TCs  any  such  prepayment 
including  any  prepayment  penalty  paid 
of  the  obligor  SBIC  pursuant  to  the  terms 
of  the  Debenture. 

(iii)  SBA  Ownership  Rights.  In  the 
event  SBA  pays  a  claim  under  the 
guarantee  of  a  TC,  it  shall  be  subrogated 
fully  to  the  rights  satisfied  by  such 
payment;  and  no  state  law,  and  no 
Federal  law,  shall  preclude  or  limit 
SBA's  exercise  of  its  ownership  rights 
acquired  by  subrogation  upon  payment 
under  its  guarantee. 

(iv)  Pool  or  Trust  Approval.  SBA  shall 
approve  the  information  of  each  pool  or 
trust. 

(v)  Pool  or  Trust  Attributes.  SBA  may. 
in  its  discretion,  establish  the  size  of  the 
pools  and  their  composition,  the  interest 
rate  on  the  TCs  issued  against  Trusts  or 
Pools,  fees,  discounts,  premiums  and 
other  charges  made  in  connection  with 
the  pools,  trusts,  and  TCs.  and  any  other 
characteristics  of  a  pool  or  trust  it 
deems  appropriate.  SBA  will  from  time 
to  time  notify  the  public  of  the  approved 
pool  attributes  by  publication  of  such 
attributes  in  the  Federal  Register. 

(3)  Functions  of  the  CRA.  Pursuant  to 
a  contract  entered  into  with  SBA,  the 
CRA  shall  perform  the  following 
functions  as  agent  of  the  SBA. 
(i)  Issuance  of  the  TCs.  Upon  the 
,    formation  of  any  Pool  or  Trust  approved 
by  SBA,  CRA  shall  issue  TCs,  in  the 
'  form  prescribed  by  SBA.  upon  the 
primary  sale  of  Debentures,  and  shall 
issue  or  effect  the  transfer  of  TCs  upon 
the  sale  of  original  issue  TCs  in  any 
secondary  market  transaction. 

(ii)  Receipt  of  Amounts  Due  on 
Debentures.  CRA  shall  receive 
payments  from  Licensees  of  amounts 
due  on  Debentures,  and  amounts  paid 
under  voluntary  prepayments  or 
prepayments  by  SBA  pursuant  to  the 
terms  of  the  relevant  Guaranty 
Agreements. 

(iii)  Payments  of  Amounts  Due  on 
TCs,  CRA  shall  pay  periodic  payments 
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as  scheduled  or  required  by  the  terms  of 
the  TCs,  and  pay  all  amounts  required  to 
be  paid  upon  prepayment  of  Debentures. 

(iv)  Custody  of  Debentures  and 
Documentation.  CRA  shall  hold  and 
safeguard  all  Debentures  constituting 
Trusts  or  Pools  and  shall  release,  upon 
instructions  of  SBA  the  Debentures  paid 
in  full  at  maturity  or  prepaid  in  full  prior 
to  maturity.  CRA  shall  also  be  custodian 
of  such  other  documentation  as  SBA 
shall  direct  by  written  instructions. 

(v)  Registration  of  Debentures  and 
TCs.  CRA  shall  provide  for  the 
registration  of  all  primary  sales  of 
Debentures,  all  Pools  and  Trusts  and  all 
TCs.  Such  registration  shall  at  a 
minimum  include  with  respect  to  each 
sale  of  Debentures  the  identification  of 
the  selling  Licensee;  the  interest  rate  to 
be  paid  on  the  Debentures; 
commissions,  fees,  and/or  discounts 
paid  to  brokers  and  dealers  in  TC  or 
others;  identification  of  each  purchaser 
and  any  subsequent  purchaser  of  any 
TC;  the  interest  rate  paid  or  to  be  paid 
on  any  TC:  the  price  paid  by  any 
purchaser  for  a  TC;  the  fees  of  the  CRA; 
and  such  other  information  as  the  SBA 
may  deem  appropriate  or  that  may  be 
customary  in  the  markets  for 
transactions  of  similar  type. 

(vi)  Fidelity  Bond  or  Insurance.  Such 
Agent  shall  provide  a  fidelity  bond  or 
insurance  in  such  amount  as  necessary 
to  fully  protect  the  interest  of  the 
government. 

(vii)  Other  Necessary  Functions.  Such 
other  functions  as  may  be  necessary  to 
implement  the  provisions  hereof. 

(viii)  Fees.  SBA  may  establish  a  fee 
structure  for  the  performance  of  services 
by  th  CRA  and  will  publish  such  fees  in 
the  Federal  Register  from  time  to  time 
for  public  review  and  comment. 

(4)  SBA  Regulation  of  Disclosure  and 
Brokers  and  Dealers. — (i)  Disclosure  to 
Purchasers.  Prior  to  any  sale  of  a 
Debenture,  or  a  TC  pursuant  to  the 
provisions  hereof.  SBA  shall  require  the 
seller,  or  the  broker  or  dealer  as  agent 
for  the  seller,  in  the  form  prescribed  or 


approved  by  SBA,  to  disclose  to  the 
purchaser  of  a  Debenture  or  a  TC 
specified  information  on  the  terms, 
conditions,  and  yield  of  such  instrument. 

(ii)  Brokers  and  Dealers.  Each  broker, 
dealer,  and  Pool  or  Trust  assembler 
approved  by  SBA  or  its  agent  pursuant 
to  these  regulations  shall  be  regulated 
by  a  Federal  financial  regulatory 
agency,  or  be  a  member  of  the  National 
Association  of  Securities  Dealers 
(NASD),  and  in  good  standing  in  respect 
to  compliance  with  the  financial,  ethical. 
and  reporting  requirements  of  such 
body.  They  shall  also  be  in  good 
standing  with  SBA  as  determined  by  the 
SBA  Associate  Administrator  for 
Finance  and  Investment  (see  subsection 
(iv)  below)  and  shall  provide  a  fidelity 
bond  or  insurance  in  such  amount  as 
necessary  to  fully  protect  the  interest  of 
the  government. 

(iii)  Suspension  and/or  Termination  of 
Broker  or  Dealer.  SBA  shall  exclude 
from  the  sale  and  all  other  dealings  in 
debentures  or  TCs  any  broker  or  dealer 

(A)  If  such  broker's  or  dealer's 
authority  to  engage  in  the  securities 
business  has  been  revoked  or  suspended 
by  a  supervisory  agency.  When  such 
authority  has  been  suspended,  such 
broker  or  dealer  will  be  suspended  by 
SBA  for  the  duration  of  such  suspension 
by  the  supervisory  agency. 

(B)  If  such  broker  or  dealer  has  been 
indicted  or  otherwise  formally  charged 
with  a  misdemeanor  or  felony  bearing 
on  its  fitness  to  participate  in  the  market 
for  Debentures  or  TCs,  such  broker  or 
dealer  may  be  suspended  while  the 
charge  is  pending.  Upon  conviction, 
participation  may  be  terminated. 

(C)  When  such  broker  or  dealer  has 
suffered  an  adverse  final  civil  judgment, 
holding  that  such  broker  or  dealer  has 
committed  a  breach  of  trust  or  violation 
of  law  or  regulation  protecting  the 
integrity  of  business  transactions  or 
relationships,  participation  in  the  market 
for  Debentures  or  TCs  may  be 
terminated. 


(D)  When  such  broker  or  dealer  has 
failed  to  make  full  disclosure  of  the 
information  required  by  S  107.201(c)(4)(i) 
of  this  Part,  such  broker's  or  dealer's 
participation  in  the  market  for 
Debentures  or  TCs  may  be  terminated. 

(iv)  Proceedings  to  terminate  such 
broker's  or  dealer's  participation  in  the 
market  for  such  Certificates  shall  be 
conducted  in  accordance  with  Part  134 
of  this  Title.  SBA  may.  for  any  of  the 
reasons  stated  above,  suspend  the 
privilege  of  any  broker  or  dealer  to 
participate  in  this  market.  SBA  shall 
give  written  notice  at  least  ten  (10) 
business  days  prior  to  the  effective  date 
of  such  suspension.  Such  notice  shall 
inform  the  broker  or  dealer  of  the 
opportunity  for  a  hearing  pursuant  to 
Part  134  of  this  Title.  The  Assistant 
Administrator  of  the  Office  of  Hearings 
and  Appeals  or  an  Administrative  Law 
Judge  of  such  office  shall  be  the 
reviewing  official  for  purposes  of 
§§  134.32(b)(7)  and  134.34. 

(5)  Access  to  Records.  The  CRA  and 
any  broker,  dealer  and  Pool  or  Trust 
assembler  operating  under  these 
regulations  shall  make  all  books, 
records  and  related  materials  associated 
with  Debentiu-es  and  TCs  available  to 
SBA  for  review  and  copying  purposes. 
Such  Access  shall  be  at  the  place  of 
business  during  normal  business  hours. 

(6)  Selling  Debentures  and  TCs.  The 
function  of  locating  purchasers,  and 
negotiation  and  closing  the  sale  of 
Debentures  and  TCs  may  be  the 
function  of  the  SBA  or  an  agent 
appointed  by  SBA.  Nothing  in  these 
regulations  shall  be  interpreted  to 
prevent  the  CRA  from  acting  as  SBA's 
agent  for  this  purpose. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  May  29. 1986. 
Charles  L.  Heatheriy, 
Acting  Administrator. 
[FR  Doc.  86-13009  Filed  6-11-86;  8:45  am] 
WLUNQCOOC  KOS-Ot-H 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  27  and  29 

(Oodtct  Na  25010;  Nottc*  Na  a»-7] 

Airwortliiness  Standards;  HeMcopter 
Instrumsnt  FHgItt 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  request  for  comments,  and 
notice  of  public  meeting. 

summary:  This  notice  proposes  to 
amend  the  helicopter  instrument  flight 
airworthiness  requirements  for  the 
approach  and  landing  flight  phases  to 
permit  flight  at  airspeeds  below  the 
normal  minimum  instrument  flight  speed 
(V^Dfl)-  Helicopters  certificated  to  date 
have  had  a  Vnun  of  approximately  50 
knots  or  greater.  Requiring  the 
heUcopter  to  maintain  at  least  Vwm 
while  executing  an  approach  in 
instrument  meteorological  conditions 
(IMC)  may  require  an  excessive 
distance  to  slow  the  helicopter  to 
landing  or  zero  speed  after  entering 
visual  meteorological  conditions  (VMC) 
at  the  approach  decision  height.  This 
distance  effectively  eliminates  practical- 
size  heliports  ht)m  being  used  during 
instrument  meteorological  conditions. 
Permitting  low  airspeed  instrument 
approaches,  similar  to  normal  visual 
•  decelerating  approaches,  will 
significantly  improve  the  utility  of  the 
helicopter. 

dates:  Public  meeting  will  be  held  at  9 
a.m.  on  February  24, 1987.  Comments 
must  be  received  on  or  before  March  20, 
1987. 

ADDRESSES:  Comments  on  this  notice 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket 
(AGC-204).  Docket  No.  25010.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591,  or  deUvered  in 
duplicate  to  Room  916,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
25010.  Comments  may  be  inspected  in 
Room  916.  between  8:30  a.m.  and  5  jum., 
weekdays,  except  hoUdays. 

The  public  meeting  will  be  held  in  the 
Training  Room,  Building  3B.  FAA, 
Southwest  Region.  4400  Blue  Mound 
Road,  Fort  Worth,  Texas,  beginning  at  9 
a.m.  on  February  24. 1987. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Jim  S.  Honaker,  Regulations 
Program  Management  Staff  (ASW-111). 
Aircraft  Certification  Division.  Federal 


IM  I 


Aviation  Administration,  P.O.  Box  1689. 

Forth  Worth.  Texas  76101,  commercial 

telephone  (817)  877-2552,  or  FTS  734- 

2552. 

SUPPLEMENTARY  INFORMATION:  . 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  this 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  contained  in  this  notice 
are  invited.  All  comments  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
*  rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  the  rulemakiiig  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  follovtmig  statement  is  made: 
"Comments  to  Docket  No.  25010."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  conunenter. 

Availability  of  This  Notice 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  Public  Affairs.  Attention: 
Public  Information  Center.  APA-430.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  numl>er  of  this 
NPRM.  i»er8ons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  appUcation 
.  procedures. 

Background 

An  NPRM  with  helicopter  IFR 
requirements  was  published  December 
18. 1980  (45  FR  83424).  and  adopted 
March  2, 1983  (48  FR  4374;  January  31, 
1983).  The  FAA  and  NASA  have 
continued  helicopter  instrument  flight 
rules  (IFR)  studies  and  analyses  of 
various  other  related  activities, 
especially  helicopter  decelerating 
instrument  approaches.  Excellent 
summaries  of  some  of  these  FAA/NASA 
studies  are  included  in  NASA  Technical 
Memorandum  84388,  "NASA/FAA 


Experiments  Concerning  Helicopter  IFR 
Airworthiness  Criteria,"  July  1983.  by  J. 
Victor  Lebacqz.  Ph.D.,  Ames  Research 
Center.  Moffett  Field.  California,  and  in 
the  paper  "Ground  Simulation 
Investigation  of  Helicopter  Decelerating 
Instrument  Approaches,"  by  J.  Victor 
Lebacqez,  published  in  the  American 
Institute  of  Aeronautics  and 
Astronautics  Journal  of  Guidance. 
Control,  and  Dynamics,  Vol.  6.  No.  5, 
September-October  1983,  pages  330-338. 
Copies  of  both  the  memo  and  the  paper 
are  included  in  the  docket  for  this 
MPRM.  The  paper  concluded  that  there 
was  no  advantage,  in  terms  of  pilot 
rating  of  the  workload,  for  approaches 
in  which  the  deceleration  occurred 
during  a  long  level-off  at  the  end  of  the 
approach.  Decelerating  while  tracking  a 
6*  glide  slope  was  rated  to  be  equally  as 
easy  as  the  level  deceleration. 

The  FAA/NASA  studies  did  not 
include  hovering  (zero  groundspeed)  by 
reference  to  cockpit  instrumentation 
alone;  i.e.,  visual  flight  conditions  were 
available  at  some  point,  usually  at  least 
100  feet  above  the  ground,  or  the 
approach  was  ended  by  a  missed 
approach.  This  NPRM  is  based  on  the 
concept  that  the  final  few  feet  of  the 
approach  and  any  hovering  will  be  with 
visual  reference  outside  the  cockpit. 

The  helicopter  IFR  requirements 
estabhshed  in  March  1983  included 
validation  of  positive  longitudinal  static 
stability.  The  minimum  airspeed  used  in 
this  validation  became  the  minimum 
authorized  airspeed.  V^ini.  to  be  used 
during  all  instrument  flight.  No 
helicopter  certification  applicants  have 
selected  a  Vmini  below  40  knots. 
Essentially  all  applicants  have  selected 
50  knots  or  above.  Lower  airspeeds  have 
not  been  selected  because  of  several 
factors. 

First,  there  are  no  heliports  with  the 
necessary  guidance  equipment  to 
require  a  slower  speed  at  decision 
height.  Since  all  presently  authorized 
instrument  approaches  for  helicopters 
are  to  multithousand-foot  runways, 
there  is  no  need  to  provide  the 
capability  of  breaking  out  of  the  weather 
and  stopping  within  a  minimum 
distance. 

Second,  even  if  adequate  ground 
facilities  were  available,  are  the 
helicopters  capable  of  being  safely 
flown  to  lower  airspeeds?  The  FAA/ 
NASA  studies  indicated  that  the  basic 
flying  qualities  of  most  present  day 
helicopters  do  not  exhibit  acceptable 
characteristics  for  instrument  flight; 
however,  adding  a  readily  available 
stability  augmentation  8ystem(s)  to  the 
helicopter  can  result  in  the  pilots  finding 
the  instrument  flight  characteristics  to 


be  satisfactory.  All  but  a  very  few  of  the 
helicopters  certificated  to  date  required 
these  augmentation  systems  to  comply 
with  basic  IFR  requirements. 

The  FAA/NASA  studies  did  not 
specifically  examine  the  static 
longitudinal  stability  of  augmented 
helicopters  during  low  airspeeds,  but  the 
data  for  these  types  of  systems  that  are 
available  from  various  flight  testing  and 
research  activities  indicate  that  the 
stability  usually  varies  from  positive  at 
60  knots  and  faster,  to  just  slightly 
positive  at  30  to  40  knots  and  perhaps 
neutral  or  only  slightly  positive  at 
approximately  20  knots.  This  change  in 
the  flight  characteristics  was  rated 
satisfactory  in  the  FAA/NASA  studies. 

Pilot  workload  during  instrument 
flight  has  been  used  as  a  measure  of 
acceptability  of  flight  characteristics. 
Allowances  have  been  made  for  two- 
pilot  operation  on  the  assumption  that 
one  pilot  does  nothing  but  control  the 
aircraft  while  the  second  pilot 
accomplishes  communication, 
navigation,  and  any  other  secondary 
flight  task.  The  approach  and  landing 
phases  of  flight  are  recognized  as  high 
cockpit  workload  periods  regardless  of 
crew  size.  While  considerable  effort  has 
been  made  through  cockpit  design, 
navigation/control  procedures,  and 
aircraft  flight  characteristics  to  keep  the 
workload  during  approach  and  landing 
as  low  as  possible,  various  studies  have 
shown  that  for  the  relatively  short 
period  of  time  involved  in  the  approach 
and  landing,  the  pilot  can  accept  a 
higher  workload  with  no  degradation  in 
required  flight  path  control  accuracy. 

Discussion 

Today,  a  typical  helicopter  precision 
instrument  approach  is  flown  with  a 
final  approach  airspeed  of  about  70 
knots,  on  a  3*  glideslope.  to  an  airport 
runway.  The  normal  Category  I 
minimum  weather  conditions  for 
instrument  landing  system  (ILS) 
approaches  are  a  200-foot  ceiling  and 
one-half  mile  visibility  (obstructions  or 
other  airport  features  frequently  dictate 
a  higher  weather  minimum).  Approaches 
and  landings  with  weather  conditions 
less  than  the  200-fool  ceiling  and  one- 
half  mile  visibihty  (Category  II  and  III) 
require  significantly  more  airport 
equipment,  aircraft  systems,  and  crew 
training. 

When  the  helicopter  breaks  out  of  the 
clouds  at  200  feet  above  the  ground,  its 
rate  of  descent  is  about  370  feet  per 
minute  (fpm)  and  it  is  about  3,800  feet 
from  the  nominal  touchdown  point  on 
the  runway.  If  the  70-knot  approach 
speed  is  continued,  it  would  take  just 
over  one-half  minute  from  breakout  to 
the  touchdown  point.  (Of  course  the 


helicopter  will  actually  be  decelerated 
for  landing,  but  the  steady  70-knot 
airspeed  is  being  used  as  a  constant 
reference  for  this  discussion).  If  the 
approach  is  within  acceptable 
horizontal  and  vertical  alignment  at 
breakout  (a  missed  approach  should 
have  been  initiated  if  not  in  alignment), 
the  pilot  knows  that  there  is  a  large 
airport  environment,  relatively  level  and 
free  of  obstacles,  that  will  be  reasonably 
lighted  for  the  deceleration  and  any 
needed  maneuvering.  As  long  as  the 
pilot  remains  below  the  clouds  at  200 
feet,  very  gentle  maneuvering  will  bring 
the  helicopter  to  the  desired  position 
and  condition  for  landing.  This  normal 
airport  environment  actually  provides 
several  minutes  and  several  miles  of 
maneuvering  space  after  breakout  to 
terminate  the  approach  at  an  off-runway 
helicopter  landing  pad. 

A  vastly  different  problem  is 
encountered  when  the  precision 
approach  is  to  a  heliport.  The  available 
space  for  deceleration  and  maneuvering 
to  a  landing  will  be  very  small  compared 
to  an  airport.  Approach  angles  steeper 
than  the  3*  airport  glidepath  are  desired 
to  reduce  the  required  airspace.  The 
steepest  glideslope  that  has  been  most 
acceptable  in  the  FAA/NASA  studies 
and  other  studies  of  various  approach 
angles  is  6*.  Satisfactory  flight 
characteristics  have  not  been 
consistently  achieved  at  approach 
angles  greater  than  6*. 

When  the  helicopter  breaks  out  of  the 
clouds  at  200  feet  above  the  ground  on  a 
6*  glideslope  with  a  70-knot  airspeed, 
the  rate  of  descent  will  be  about  730 
fpm.  The  helicopter  will  be  about  1,900 
feet  from  the  touchdown  point  which  at 
a  continued  70-knot  airspeed  will 
require  only  a  16-second  flight  time.  The 
pilot  workload  is  considerably  higher 
after  breaking  out  of  the  clouds  than  at 
any  other  time  during  this  approach. 
First,  the  pilot  must  switch  his  vision 
from  inside  the  cockpit  to  outside, 
visually  acquire  the  landing  site, 
maneuver  the  helicopter  on  an 
acceptable  flight  path,  and  decelerate  to 
landing  spot  without  losing  visual 
reference.  An  acceptable  flight  path  and 
deceleration  includes  consideration  of 
the  helicopter  cockpit  design  so  that 
pulling  the  nose  up  does  not  reduce 
forward  visibility  to  the  extent  that  the 
landing  spot  is  obscured.  Also,  there 
must  be  consideration  of  long  tail  booms 
or  other  configurations  that  limit 
attitude  near  the  ground  and,  finally, 
consideration  of  maneuvers  and 
attitudes  that  would  cause  passenger 
discomfort  or  concern. 

Also,  the  relatively  rapid  deceleration 
from  the  break  out  airspeed  of  70  knots 
requires  a  large  reduction  in  engine 


power  and  then  an  even  larger  increase 
in  engine  power_a8  the  airspeed 
approaches  zero.  Controlling  the  yawing 
moments  resulting  from  these  power 
changes  (with  a  single  rotor  helicopter) 
further  adds  to  the  pilot  workload.  The 
FAA  flight  tests  to  develop  helicopter 
approach  procedures  to  be  used  with 
microwave  landing  systems  (MLS)  have 
shown  that  the  heliport  approach,  after 
breaking  out  of  the  clouds  at  70  knots,  is 
a  formidable  task,  especially  at  night  or 
in  poor  visibility  conditions. 

This  proposed  rulemaking  action 
permitting  the  use  of  slower  final 
approach  speeds  or  deceleration  to  30  to 
40  knots  (or  less)  at  breakout 
significantly  enhances  theacceptability 
of  precision  approaches  to  heliports. 

At  first  it  may  appear  that 
decelerating  to  slow  speeds  while  still 
flying  on  instruments  results  in  only 
degraded  flight  characteristics. 
Deceleration  in  itself  is  an  added  pilot 
workload  task,  the  helicopter  static 
stability  is  reduced,  the  time  spent  in  the 
higher  workload  final  approach  flight 
phase  is  longer,  and  when  the  airspeed 
drops  below  45  to  55  knots,  the 
helicopter  is  on  the  "backside"  of  the 
power-required  curve  where  different 
flight  techniques  must  be  used. 

However,  the  FAA/NASA  studies 
showed  the  decelerating  approach  was 
assigned  Cooper-Harper  pilot  ratings 
equal  to  the  constant  speed  approaches 
.  while  maintaining  the  same  accuracy. 
Probably  the  most  significant  factor  for 
these  same  ratings  is  "time."  The  normal 
and  proposed  MLS  final  approach  to  a 
heliport  is  about  2  miles  bng,  so  the 
time  spent  in  this  flight  phase  would 
almost  always  he  less  than  5  minutes. 
As  the  FAA/NASA  studies  indicated, 
pilot  can  accept  a  small  increase  in 
workload  for  this  short  period  of  time. 
The  helicopter  pilot  encounters  the 
reduced  stability  during  every  normal 
(decelerating)  visual  approach  and 
landing.  Also,  during  every  normal 
approach  and  landing,  the  pilot  uses  the 
same  "backside"  power-required  flight 
techniques  as  are  required  during  the 
proposed  decelerating  instrument 
approaches.  Some  added  instrument 
training  may  be  required  because  the 
control  response  to  normal  instrument 
displays  is  different  from  that  used  with 
the  "frontside"  flight  techniques.  While 
these  techniques  can  be  readily  and 
satisfactorily  used  with  the  common 
artificial  horizon  and  ILS  cross  pointer 
displays,  much  better  displays  are 
readily  available.  Therefore,  the  pilot 
workload  is  not  significantly  changed, 
the  flight  characteristics  are  considered 
to  be  acceptable  to  the  pilots,  are 
common  to  normal  helicopter 
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operations,  and  are  weil  within  fhght 
characteristic  regimes  rated  acceptable 
by  pilots. 

in  addition,  the  pilot  workload  after 
breaking  out  of  the  weather  in  close 
proximity  to  the  ground  on  the  heliport 
approach  is  significantly  reduced.  The 
speed  is  near  the  correct  speed  for  that 
altitude  and  distance  from  the  landing 
point  during  a  normal  visual  approach. 
The  helicopter  attitude  and  engine 
power  settings  are  near  those  necessary 
to  complete  the  approach  to  a  hover 
without  large  changes.  At  a  steady 
airspeed  of  36  knots,  flying  to  the 
landing  spot  1,900  feet  away  from  the 
breakout  point  will  require  just  greater 
than  one-half  minute,  and  the  rate  of 
descent  at  breakout  will  be  back  down 
to  about  370  fpm. 

Overall,  the  decelerating  or  slow 
speed  approach  requires  a  slight 
increase  in  pilot  workload  down  to 
decision  height,  is  as  accurate  as  a 
higher  constant  speed  approach, 
significantly  reduces  the  pilot  workload 
after  breakout,  and,  in  total  makes  the 
steep  approach  to  a  heliport  an 
acceptable  maneuver. 

Economic  Impact 

The  FAA  has  determined  that 
unquantifiable  benefits  would  accrue  to 
manufacturers  and  operators  from  the 
adoption  of  this  notice.  The  anticipated 
benefit  of  the  proposed  revision 
permitting  low  airspeed  instrument 
approaches  would  be  the  increased  use 
of  the  capabilities  of  the  helicopter.  As 
presently  written,  the  regulations 
preclude  IFR  flight  at  airspeeds  below 
approximately  50  knots.  The  distance 
required  to  slow  a  helicopter  from 
approximately  50  knots  to  zero  or 
landing  speed  effectively  limits 
approaches  in  instrument  meteorological 
conditions  to  multifhousand-foot 
runways.  The  proposed  slow  instrument 
approach  speed  would  enable  Parts  27 
and  29  rotorcraft  to  safely  break  out  of 
weather  and  stop  within  a  minimum 
distance.  The  added  capability  would 
allow  helicopters  to  use  practical  size 
heliports  during  instrument 
meteorological  conditions. 
Quantification  of  these  benefits  is  not 
possible  for  two  reasons.  First,  there  is 
uncertainty  concerning  the  number  of 
manufacturers  and  operators  who  will 
take  advantage  of  the  additional 
capability  provided  by  the  proposal. 
Second,  the  FAA  has  been  unable  to 
estimate  the  number  of  heliports  that 
will  elect  to  acquire  the  necessary 
guidance  equipment  to  permit  a  slower 
speed  at  decision  height. 


Manufacturers  and  operators  will  not 
incur  additional  costs  as  a  result  of  the 
proposed  regulation.  The  proposal 
affects  a  portion  of  the  regulation- that  is 
optional.  Certification  foriFR  flight  is 
not  required  for  the  basic  helicopter. 
The  FAA^assumes  that  the 
entrepreneurial  incentive  for  incurring 
increases  in  equipment  costs  and  system 
complexity  is  the  belief  that  fhe  benefits 
associated  with  greater  helicopter 
utilization  will  exceed  costs.  Heiy;e, 
only  if  the  manufacturer  (or  operator) 
determines  that  there  are  possible 
economic  gains  to  justify  the  added 
equipment  and  system  cost,  does  fhe 
option  of  helicopter  instrument  flight  as 
modified  by  this  proposal  become  a 
consideration.  In  addition,  the  specific 
procedures  or  equipment  requirements 
are  not  defined  for  the  majority  of  the 
proposal.  The  attainment  of  satisfactory 
flight  characteristics  is  the  major 
consideration — how  they  are  obtained  is 
left  to  the  discretion  of  the  applicant.  If 
an  applicant  desires  IFR  approval 
without  the  low  speed  approach 
capability,  there  is  no  change  in  the 
requirements  to  be  met. 

One  of  the  major  transportation 
system  advantages  of  the  helicopter 
under  VMC  is  that  only  relatively  small 
land  areas  are  required  to  take  off  and 
land  as  compared  to  that  of  the  airport 
size  needs  of  conventional  airplanes. 
However,  when  IMC  occurs,  the  present 
helicopter  and  heliport  capabilities  and 
limitations  areauch  that  helicopter 
operations  cease  or  essentially  become 
like  conventional  airplane  operations  to 
and  from  airports.  The  proposed 
regulation  changes  would  permit  the 
helicopter  to  overcome  these  limitations. 
Accordingly,  the  FAA  concludes  that 
only  unquantifiable  benefits  will  result 
from  the  enactment  of  the  proposed 
amendments. 

Regulatory  Flexibility  Determination 

The  FAA  has  determined  that  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  (RFA)  of  1980,  the  proposed 
amendments  to  Parts  27  and  29 
contained  in  this  notice,  at 
promulgation,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
conclusion  is  based  on  the  finding  that 
the  proposal  affects  a  portion  of  the 
regulation  that  is  optional.  Accordingly, 
any  equipment  and  related  costs 
voluntarily  incurred  by  manufacturers 
and  operators  to  permit  greater 
utilization  of  the  helicopters  are  not 
considered  to  be  a  result  of  regulation. 
The  RFA  requires  agencies  to 
specifically  review  rules  which  may 


have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 
The  FAA  has  adopted  criteria  and 
guidelines  for  rulemaking  officials  to 
apply  when  determining  ifa  proposed  or 
existing  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  guidance  for  the  conduct  of 
regulatory  flexibility  analyses  ancf 
reviews.  The  FAA  small  entity  size 
standards  criteria  define  a  small 
helicopter  manufacturer  as  an 
independently  owned  and  managed  firm 
having  fewer  than  75  employees.  Under 
the  FAA  size  standard  criteria,  only  one 
manufacturer  subject  to  the  proposed 
amendment  to  Parts  27  and  29  has  fewer 
than  75  employees.  Accordingly,  the 
propose*  amendments  t»-  Pacts^^  and 
29,  if  adopted,  will  not  impact  a 
substantial  number  of  small  entities. 

There  are  no  known  diseconomies  of 
scale  associated  with  the  anticipated 
certification  costs.  This  proposed 
change  to  the  certification  rules  for  Parts 
27  and  29  helicopter  manufacturers  is 
not  expected  to  raise  any  barrier  la 
entry  into  this  market  tar  small 
manufacturers. 

Impact  on  International  Trade 

The  impact,  if  any,  of  the  proposed 
amendment  on  the  international  trade  is 
undetermined.  The  FAA  invites  public 
comments  on  the  impact  this  rule  might 
have  on  international  trade. 

Conclusion 

This  notice  proposes  changes  to 
permit  increased  utilization  of 
helicopters  during  instrument 
meteorological  conditions.  The  FAA  has 
determined  that- this  document  is  not 
major  as  defined  in  Executive  Order 
12291  and  is  not  considered  to  be 
significant  as  defined  in  Department  of 
Transportation  Regulatory  Pohcies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  In  addition,  under  the  criteria  of 
the  Regulatory  Flexibility  Act  and  for 
the  reasons  stated  above,  the  FAA 
certifies  that  these  proposals,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  FAA  has  also  determined 
that  the  economic  impact  of  these 
proposals  is  so  minimal  that  preparation 
of  a  full  economic  evaluation  is  not 
warranted. 

List  of  Subjects  in  14  CFR  Parts  27  and 
29 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  Tires.  Rotorcraft. 


The  Proposed  Amendments 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

Appendix  B  to  Part  27 — Airworthiness 
Criteria  for  Helicopter  Instrument  Flight 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Appendix  B  to  Part 
27  of  the  FAR  (14  CFR  Part  27)  as 
follows: 

1.  The  authority  citation  for  Part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a).  1355, 
1421. 1423, 1425. 1428. 1429.  and  1430;  49 
U.S.C.  106(g)  (Revised  Pub.  L.  97-449,  January 
12. 1983). 

2.  By  revising  paragraph  11(c)  to  read 
as  follows: 

II.  Definitions.  *  *  * 

***** 

(c)(  Vmini  means  instrument  flight  minimum 
speed  used  in  complying  with  minimum  limit 
speed  requirements  for  instrument  flight 
except  during  approach,  landing,  and  missed 
approach  for  helicopters  equipped  and 
certified  for  the  lower  speed. 

Explanation:  The  proposed  change  adds 
only  the  exception  phrase,  but  this  is 
probably  the  most  significant  portion  of  the 
total  change.  The  definition  of  Vmni  has 
precluded  slow  speed  or  decelerating 
approaches.  The  proposed  change  will  permit 
this.  The  remainder  of  the  changes  are  based 
on  the  increased  capability  offered  by  this 
definition  change. 

3.  By  revising  paragraph  III  by  adding  a 
new  title,  by  redesignating  the  present  text  as 
paragraph  (a),  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

III.  Controllability. 

(a)  Trim.  *  *  * 

(b)  Missed  approach.  During  a  missed 
approach,  the  helicopter  must  be  safely 
controllable  and  maneuverable  while 
accelerating  from  the  minimum  approved 
approach  speed  to  Vyi  while  using  not  less  - 
than  maximum  continuous  power 

Explanation:  A  proposed  new  paragraph 
(b|  is  added  to  this  section:  however,  this  is 
not  a  new  requirement.  The  evaluation  of 
flight  characteristics  during  missed 
approaches  was  specincally  addressed  in  the 
interim  Airworthiness  Criteria  for  Helicopter 
Instrument  Flight,  dated  December  15. 1978. 
These  interim  criteria  were  the  basis  for  full 
■  instrument  flight  certification  until  March 
1983  when  the  present  standards  became 
effective.  Evaluation  of  missed  approach 
fight  characteristics  is  considered  to  be 
included  in  the  "typical  IFR  flight  maneuvers" 
to  be  evaluated  as  addressed  in  Advisory 
Circular  29-2  "Certification  of  Transport 
Category  Rotorcraft"  and  in  the  similar 
published  draft  advisory  circular  for  normal 
category  rotorcraft.  This  NPRM  proposes  no 
change  in  the  missed  approach  requirements 
if  airspeeds  above  Vmini  are  used  for 
approaches.  If  airspeeds  below  Vmini  are  to 
be  permitted  for  approach  and  landing,  there 


is  sufficient  concern  about  missed  approach 
handling  qualities  that  a  specific  evaluation 
requirement  should  be  included  in  the 
criteria. 

There  is  also  concern  about  the  helicopter 
performance  capabilities  as  related  to  the 
low  speed  approach.  Normal  and  Category  B 
helicopters  are  considered  to  be  single-engine 
aircraft.  That  is,  missed  approach 
performance  in  those  helicopters  must  be 
based  on  all  engine(8)  operation  because  if 
the  engine  quits,  the  aircraft  has  no  guarantee 
of  continued  flight.  Therefore,  there  is  no 
degraded  performance  missed  approach  to  be 
considered  in  the  standards.  The  operating 
rules  descrit>e  where  and  under  what 
circumstances  single-engine  aircraft  may 
make  instrument  approaches.  Whether  the 
final  approach  speed  of  these  aircraft  is    ' 
above  or  below  Vmini  should  not  be  a  factor 
in  these  approaches. 

Transport  Category  A  helicopters  are 
presently  required  to  define  the  one-engine- 
inoperative  performance  including  landing 
decision  points.  The  performance 
characteristics  and  approach  parameters  for 
a  specific  heliport  must  be  evaluated  for 
compatibility.  A  change  of  the  Category  A 
operating  weight  or  other  performance 
influencing  factor  could  be  necessary  to  make 
the  performance  capability  compatible  with 
the  approach  requirements.  This  is 
comparable  to  runway  length  hieing  a  factor 
in  determining  the  permissible  takeoff  weight 
of  an  airplane. 

The  multiengine  normal  or  Category  B 
helicopter  with  engine  isolation  would  have 
to  be  evaluated  from  a  design  and 
operational  viewpoint  to  determine  whether 
the  helicopter  should  be  considered  "single- 
engine"  or  "Category  A." 

4.  By  revising  paragraph  IV(a)  to  read 
as  follows: 

IV.  Static  longitudinal  stability. 

(a)  General  The  helicopter  must  possess 
positive  static  longitudinal  control  position 
and  force  stability  at  critical  combinations  of 
weight  and  center  of  gravity  at  the  conditions 
specified  in  paragraph  IV  (b)  or  (c)  of  this 
appendix,  as  appropriate.  The  stick  force 
must  vary  with  speed  so  that  any  substantial 
speed  change  results  in  a  stick  force  clearly 
perceptible  to  the  pilot.  For  single  approval, 
the  airspeed  must  return  to  within  10  percent 
of  the  original  trim  speed  when  the  control 
force  is  slowly  released  from  any  speed 
within  the  range  specified  in  paragraphs  IV 
(b)(1)  through  (b)(4)  of  this  appendix. 
*         •         •         *         * 

Explanation:  Positive  static  longitudinal 
control  position  stability  is  added  to  this 
paragraph.  This  not  a  change,  as  positive 
position  stability  is  required  in  the  basic  VFR 
requirement.  However,  some  control  concepts 
could  result  in  positive  force  stability  and 
negative  position  stability.  The  positive 
position  requirement  is  added  to  emphasize 
that  both  position  and  force  stability  must  be 
positive. 

The  last  sentence  is  changed  to  correct  and 
clarify  the  meaning.  In  the  present  wording, 
the  stick  is  released  for  each  trim  condition: 
that  is.  the  stick  is  released  when  at  trim  so 
there  is  no  return  to  within  10  percent  of  the 
trim  speed. 


5.  By  revising  paragraph  IV(b)(5)  to 
read  as  follows: 

IV.  Static  longitudinal  stability. 
*         •         •         *        • 

(b) •  •  • 

(5)  Approach.  During  approach  at  all 
approved  weights  and  c-g.'s.  the  helicopter 
must  be  safely  controllable  and 
maneuverable. 

(ij  If  approach  speeds  below  Vmini  are  not 
to  be  approved,  longitudinal  static  stability 
must  be  shown  to  be  positive  with  any 
airspeed  from  0.7  times  minimum 
recommended  approach  airspeeds  to  the 
maximum  recommended  approach  airspeed 
plus  20  knots  with — 

(A)  The  helicopter  trimmed  at  the  minimum 
and  maximum  recommended  approach 
speeds; 

(B)  Power  required  to  maintain  a  3*  glide 
path  and  the  steepest  approach  gradient  for 
which  approval  is  requested:  and 

(C)  Landing  gear  retracted  and  extended,  if 
applicable. 

(ii)  If  approval  is  requested  for  approach 
airspeeds  below  Vmini.  the  longitudinal 
control  position  and  force  versus  speed 
curves  must  not  have  a  negative  slope  within 
a  range  of  airspeeds  ±  5  knots  either  side  of 
any  airspeed  between  Vmini  and  the  higher  of 
25  knots  or  the  minimum  approved  approach 
speed,  with — 

(A)  The  helicopter  trimmed  at  Vmini  and  the 
higher  of  25  knots  or  the  minimum  approved 
approach  speed; 

(B)  Power  required  to  maintain  a  3* 
glideslope  and  to  maintain  the  steepest 
approach  gradient  for  which  approval  is 
requested;  and 

(C)  The  landing  gear  extended,  if 
applicable. 

Explanation:  The  present  requirements  are 
not  changed  but  the  proposal  defines  more 
clearly  the  airspeeds  to  be  used  for 
evaluation  of  the  longitudinal  static  stability. 
It  should  be  noted  that  although  trim 
airspeeds  are  identified,  the  basic 
requirement  is  for  positive  stability  at  "any 
airspeed,"  so  where  trim  airspeeds  are 
widely  separated  or  intermediate  airspeed 
stability  characteristics  are  questionable,  any 
other  airspeed  may  be  used  for  test.  If 
approval  of  approach  airspeeds  below  Vmini 
are  requested,  the  additional  stability , 
requirements  are  identified.  Use  of  speeds 
below  Vmini  would  be  authorized  only  during 
the  fmal  approach  of  a  precision  approach 
and  landing  where  a  higher  pilot  workload 
for  a  short  period  of  time  is  acceptable.  The 
ILS/MLS  final  approach  decking  task 
requires  constant  pilot  attention.  With  either 
an  automatic  approach  coupler  or  a  flight 
director  system,  the  pilot  is  devoting  neariy 
all  his  attention  to  flying  or  monitoring  the 
helicopter  since  there  there  are  requirements 
for  many  rapid,  small  flight  control 
corrections  during  this  flight  phase.  Under 
these  circumstances,  the  FAA/NASA  studies 
indicated  that  a  reduced  level  of  longitudinal 
static  stability  over  a  relatively  small  speed 
range  would  be  satisfactory. 

The  majority  of  the  speed  range  between 
Vmini  and  25  knots  is  on  the  back  side  (low 
speed  side)  of  the  power-required  curve 
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where  difterant  control  techniques  must  be 
used.  As  the  airspeed  approaches  25  knots, 
the  slope  of  the  power-required  curve 
becomes  quits  sleep.  Smalt  changes  in  speed 
result  in  large  changes  in  power  required  or 
in  vertical  speed.  These  large  changes  in 
flight  characteristics  with  small  changes  in 
airspeed  could  distort  the  apparent 
longitudinal  stability  cfa«racteristics.  if 
examined  over  a  normal  speed  range,  to  such 
an  extent  that  the  classic  methods  would 
indicate  a  completely  unacceptable  aircraft. 

As  previously  implied,  flight  on  the  back 
side  of  the  power-required  ctirve  requires 
airspeed  control.  Small  vertical  corrections 
required  to  track  a  glidesciope  are  not  made 
with  airspeed/pitch  attitude  as  can  be  done 
when  operating  on  the  front  side  of  the 
power-required  curve.  Power/coUective 
control  must  t>€  the  primary  control  used  in 
glideslope  tracking  in  decelerating  or  low 
airspeed  approaches.  Therefore,  the  classic 
collective  fixed  longitudinal  static  stabihty 
has  even  less  importance  in  this  flight 
environment.  Examining  the  flight 
characteristics  over  a  small  airspeed  range  is 
more  consistent  with  the  probable 
operational  needs. 

6.  By  revising  paragraph  rV(c)  to  read 
as  follows: 

rv.  Static  hngitvdinal  stability. 

***** 

(c)  Helicopters  approved  for  a  minimum 
crew  of  two  pilots  must  comply  with  the 
provisions  of  paragraphs  IV  (b)(2)  and 
(b)(S)(i)  of  this  appendix.  If  approach  speeds 
below  Vmin  are  requested,  compliance  with 
paragraph  (b)(5)(ii)  must  also  be  shown. 
***** 

Explanation:  This  proposal  adds  the 
requirements  for  use  of  airspeeds  below  Vmini 
for  the  two  pilot  case,  if  requested. 

7.  By  revising  paragraph  V  (a)  and  (b) 
to  read  as  follows: 

V.  Static  lateral-directional  stability. 

(a)  Static  directional  stabihty  must  be 
positive  throughout  the  approved  ranges  of 
power,  vertical  speed,  and  airspeeds  above 
V,^.  In  straight,  steady  sideslips  up  to  ±  10* 
from  trim,  directional  control  position  must 
increase  in  approximately  constant 
proporlior  to  the  angle  of  sideslip.  At  greater 
angles  up  to  maximum  sideslip  angle 
appropriate  to  the  type,  increased  directional 
control  position  must  produce  increased 
angle  of  sidesHp 

(b)  During  sideslips  up  to  ±  10°  from  trim 
throughout  the  approved  ranges  of  power, 
vertical  speed,  and  airspeeds  above  Vuiin< 
there  must  be  no  negative  dihedral  stability 
perceptible  to  the  pilot  through  lateral  control 
motion  or  force.  Longitudinal  cyclic  control 
movement  with  sideslip  must  not  be 
excessive. 

Explanation:  This  proposal  carries  forward 
the  concept  that  static-lateral  directional 
stability  requirements  are  only  meaningful 
above  a  reasonable  airspeed:  i.e.,  ^m>a- 
Without  specifying  airspeeds  above  Vmim.  the 
present  wording  would  imply  a  requirement 
down  to  zero  airspeed. 


a  By  revising  paragraphs  Vi  (a) 
introductory  text,  (b)  introductory  text, 
and  (b)(3)  to  read  as  follows: 

VI.  Dynamic  stabiUty. 

(a)  Dynamic  stability  for  single-pilot 
approval  at  airspeeds  abovs  V,,^: 

*         *  •  •         * 

(b)  Dynamic  stabiUty  for  approval  with  a 
minimum  crew  of  two  pilots  and  for  all 
approvals  at  approach  speeds  beiow  Vmim: 

***** 

(3)  Any  oscillation  having  a  period  of  10 
seconds  or  more,  or  any  aperiodic  response, 
may  not  achieve  double  amplitude  in  less 
than  10  seconds. 

Explanation:  The  dynamic  stabihty 
requirements  are  the  same  at  speeds  above 
Vmini  except  for  adding  the  aperiodic 
response  requirement  for  two-pilots 
approvals.  The  dynamic  stability 
requirements  are  relaxed  for  airspeeds  below 
Vmm  fo'  the  single  pilot  case;  howwver,  two 
pilots  do  not  justify  further  rednction  of  the 
requirements.  The  ILS/MLS  final  approach 
tracking  requires  constant  pilot  attention, 
especially  at  airspeeds  below  Vjinn.  Under 
those  circumstances  a  reduced  level  of 
dynamic  stability  was  acceptable  during  the 
FAA/NASA  tests.  The  minimum  aperiodic 
criteria  are  added  to  ensure  that  any 
divergent  responses  are  slow  enough  to  be 
readily  compensated  by  expected  pilot 
actions.  The  10  seconds  to  double  amplitude 
is  between  the  criteria  of  acceptable  and 
excessive  pilot  workload  as  specified  in  MIL- 
F-83300  (Air  Force  specificahan  for  V/STOL 
handling  quahties).  Also,  the  10-second 
criteria  are  compatible  with  other  NASA  test 
results. 

9.  By  revising  paragraph  VIII  by 
removing  the  "and"  at  the  end  of 
paragraph  (a)(1);  by  removing  the  period 
at  the  end  of  paragraph  (a)(2)  and 
inserting  ";  and"  in  its  place;  and  by 
adding  a  new  paragraph  VlII(a)(3)  to 
read  as  follows: 

VIII.  Equipment,  systems,  and  installation. 

(a)  •  •  • 

(3)  For  helicopters  using  approach  speeds 
less  than  V.^: 

(i)  A  radio  altimeter  system. 

(ii)  Display(s)  which  provides  the 
relationship  of  speed,  position,  and  landing 
area. 

(iii)  An  airspeed  system  that  provides 
repeatable  indications  at  all  speeds  between 
Vmini  and  translational  lift  speed  or  minimum 
approved  approach  speed. 

(iv)  A  fli^t  control  guidance  system  that 
consists  of  either  an  automatic  approach 
coupler  or  a  flight  director  system.  A  flight 
director  system  must  display  computed 
information  as  steering  commands  in  relation 
to  the  ILS/MLS  localizer,  glideslope.  and 
speed  on  the  same  instrument.  An  automatic 
approach  coupler  must  provide  automatic 
steering  in  relation  to  the  localizer, 
glideslope.  and  speed.  The  flight  control 
guidance  system  may  be  operated  from  one 
of  the  receiving  systems  required  by  Part  91. 
***** 

Expianatimi:  This  propoaal  adds  the 
requirement  for  equipment  that  the  FAA/ 


NASA  studies  have  indicated  are  necessary 
during  approaches  at  speeds  below  Vm,m.  A 
radio  altimeter  is  a  new  requirement. 
Helicopters  using  approach  speeds  below 
Vmini  will,  in  most  cases,  use  approach 
gradients  (glideslopes)  sleeper  than  the 
normal  3*  ILS  glideslope.  A  6*  j^dient  was 
used  during  most  of  the  FAA/NASA  studies. 
Even  at  low  or  decelerating  approach  speeds, 
the  steeper  gradients  result  in  a  relatively 
high  rale  of  descent  at  decision  heights  (and 
assumed  breakout  from  IMC  to  VMC).  The 
pilot  will  accept  these  higher  rates  of  descent 
with  a  radio  altimeter,  but  some  concern  was 
expressed  by  some  of  the  pilots  during  the 
FAA/NASA  studies  if  a  radio  altimeter  was 
not  available.  Significant  advantages  were 
also  found  when  the  radio  altimeter  was  used 
for  annunciation  of  decision  height. 

The  requirement  for  a  display  of  progress 
of  speed,  position,  and  landing  area  is 
intentionally  objective  rather  than  specific. 
The  low  approach  speeds  greatly  amplify  the 
effect  of  any  wind  and.  as  the  windspeed 
'  nears  the  approach  airspeed,  the 
groundspeed  of  the  helicopter  may  become  so 
low  that  the  rate  of  closure  to  the  landing  site 
in  unacceptably  low.  The  relative  direction  of 
the  wind  to  the  helicopter  and  desired 
approach  path  may  also  induce  significant 
tracking  problems.  The  helicopter  pilot 
desires  a  display  that  shows  his  relative 
position  to  the  landing  site  and  the  rate  of 
closure  to  the  landing  site  such  as  that 
visually  perceived  during  a  visual  approach. 
As  a  minimum,  a  distance  measuring 
equipment  (DME)  system,  in  conjunction  with 
the  ILS/MLS.  would  fulfill  this  requirement: 
however,  since  this  requires  the  busy  pilot  to 
mentally  integrate  the  DME  display  to 
determine  closure  rate,  this  requirement  is 
meant  to  be  an  incentive  for  new  systems 
nearer  to  meeting  the  desires  of  the  pilot.  The 
addition  of  a  groundspeed  readout  display 
would  be  preferred  over  a  normal  DME 
display  only. 

An  airspeed  system  that  provides 
repeatable  information  is  necessary  for 
control  during  the  low  speed  final  approach 
segment.  The  accuracy  and  calibration 
requirements  of  Parts  27  and  29  have  not 
been  changed.  Precise  or  accurate  airspeed 
information  is  much  less  a  requirement  than 
repeatable  airspeed  information.  Satisfactory 
procedures  and  control  can  be  readily 
developed  and  used  with  a  repeatable 
airspeed  indication.  Translational  lift  has  a 
significant  effect  on  pitot-stalic  airspeed 
systems:  however,  proper  design  permits 
steady  and  repeatable  indications  when 
decelerating  to  translational tiftairapeed. 
This  requirement  does  not  exclude  the  use  of 
nonpitot-static  airspeed  systems  but  is  not 
intended  to  require  them. 

A  flight  control  guidance  system  that 
consists  o£ettheran  automatic  approach 
coupler  or  a  flight  director  system  is  required. 
With  approach  speeds  below  about  50  knots, 
the  tracking  task  becomes  difficult  because 
any  wind  or  turbulence  is  a  larger  percentage 
of  the  airspeed.  Besides  the  physical 
relationship  (i.e..  groundspeed  vs.  airspeed 
vs.  aerodynamics)  that  a- wind  will  generate, 
the  pilot  mast  learn**  that  large  corrections 
are  required.  A  simple  example  of  the 


difficulty  of  (he  approach  can  be  envisioned 
where  a  crosswind  velocity  equals  the 
forward  velocity  of  the  helicopter.  In  this 
case,  the  required  correction  to  slay  on  the 
localizer  centerline  is  90°  and,  of  course,  the 
helicopter  would  never  gel  lo  the  heliport 
unless  some  other  correction  was  made.  The 
physical  size  of  the  heliport  and  placement  of 
the  ILS/MLS  ground  units  further  complicate 
the  pilot's  task.  If  the  ILS/MLS  transmitters 
are  located  at  the  heliport  landing  site,  the 
localizer  becomes  extremely  narrow  in  actual 
distances  during  the  approach:  that  is.  for  the 
2.5*  angle  for  full-scale  deflection  of  raw  data 
indicators,  the  actual  distance  the  helicopter 
would  be  off  the  centerline  to  gel  a  full-scale 
deflection  al  a  decision  height  of  100  feel 
would  be  only  41.5  feel  compared  to 
approximately  350  feel  for  an  aircraft  al  the 
same  point  during  a  routine  approach.  The 
slow  airspeed  helps  to  keep  this  from  being 
an  impossible  task,  bul  the  integration  of  the 
data  to  provide  the  right  corrections  must  be 
made  for  the  pilot,  not  by  the  pilot. 

10.  By  revising  paragraph  IX(c)  by 
redesignating  the  present  text  starting 
after  the  word  "Performance."  as 
paragraph  (i)  and  adding  a  new 
paragraph  (ii)  to  read  as  follows: 

IX.Rolorcraft  Flight  Manual. '  '  * 
c.  Performance. 

(i|*  •  • 

(ii)  If  approach  and  landing  airspeeds  of 
less  than  Vmini  are  not  approved,  the  landing 
distance  must  be  provided  based  on  an 
airspeed  not  less  than  Vmini.  al  50  feet,  and 
the  aircraft  remaining  below  an  indicated  50 
feel  during  deceleration  from  Vmini  for  the 
approved  approach  and  landing  procedures. 

Explanation:  If  airspeeds  below  Vmi.ni  are 
nol  authorized,  the  landing  distance,  made  up 
mostly  of  the  VFR  deceleration  distance, 
must  be  emphasized  to  the  pilot.  As  noted 
earlier,  this  distance  can  easily  exceed  3.000 
feel  which  must  be  included  in  planning  for 
;he  landing. 

PART  29— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

Appendix  B  lo  Part  29 — Airworthiness 
Criteria  for  Helicopter  Instrument  Flight 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Appendix  B  to  Part 
29  of  the  FAR  (14  CFR  Part  29)  as 
follows: 

11.  The  authority  citation  for  Part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1344. 1354(a).  1355. 
1421.  1423. 1424.  1425. 1428, 1429,  and  1430:  49 
U.S.C.  106(g)  (Revised  Pub.  L.  97-449.  January 
12. 19B3). 

12.  By  revising  paragraph  11(c)  to  read 
as  follows: 

U.  Definitions. 

***** 

(c)  Vmini  means  instrument  flight  minimum 
speed  used  in  complying  with  minimum  limit 


speed  requirements  for  instrument  flight 
except  during  approach,  landing,  and  missed 
approach  for  helicopters  equipped  and 
certified  for  the  lower  speed. 

Explanation:  See  explanation  for 
proposal  Z. 

13.  By  revising  paragraph  III  by  adding 
a  new  title,  by  redesignating  the  present 
text  as  paragraph  (a),  and  by  adding  a 
new  paragraph  (b)  to  read  as  follows: 

III.  Controllability. 

(a)  Trim.  *  *  * 

(b)  Missed  approach.  During  a  missed 
approach,  the  helicopter  must  be  safely 
controllable  and  maneuverable  while 
accelerating  from  the  minimum  approved 
approach  speed  to  V^i  while  using  not  less 
than  maximum  continuous  power. 

Explanation:  See  explanation  for 
profkosal  3. 

14.  By  revising  paragraph  IV(a]  to  read  as 
follows: 

IV.  Static  longitudinal  stability. 

(a)  General.  The  helicopter  must  possess 
positive  static  longitudinal  control  position 
and  force  stability  at  critical  combination  of 
weight  and  center  of  gravity  at  the  conditions 
specified  in  paragraphs  IV  (b)  through  (e)  of 
this  appendix.  The  slick  force  must  vary  with 
speed  so  that  any  substantial  speed  change 
results  in  a  stick  force  clearly  perceptible  to 
the  pilot.  The  airspeed  must  return  to  within 
10  percent  of  the  original  trim  speed  when  the 
control  force  is  slowly  released  from  any 
speed  within  the  range  specified  in 
paragraphs  IV  (b)  through  (e)  of  this 
appendix. 
***** 

Explanation:  See  explanation  for 
proposal  4. 

15.  By  revising  paragraph  IV  (f)  to 
read  as  follows: 

IV.  Static  longitudinal  stability. 

•         *         *         •         • 

(f)  Approach.  During  approach  al  all 
approved  weights  and  c.g.'s.  the  helicopter 
must  be  safely  controllable  and 
maneuverable. 

(1)  If  approach  speeds  below  Vmini  are  not 
lo  be  approved,  the  longitudinal  static 
stability  must  be  shown  to  be  positive  with 
any  airspeed  from  0.7  times  minimum 
recommended  approach  airspeed  to  the 
maximum  recommended  approach  airspeed 
plus  20  knots  with — 

(i)  The  helicopter  trimmed  at  the  minimum 
and  maximum  recommended  approach 
speeds: 

(ii)  The  landing  gear  extended  and 
retracted,  if  applicable;  and 

(iii)  Power  required  to  maintain  a  3*  glide 
path  and  to  maintain  the  steepest  approach 
gradient  for  which  approval  is  requested. 

(2)  If  approval  Is  requested  for  approach 
airspeeds  below  Vmiw.  Ihe  longitudinal 
control  position  and  force  versus  speed 
curves  must  nol  have  a  negative  slope  within 
a  range  of  airspeeds  ±5  knots  either  side  of 
any  airspeeds  between  Vmini  and  the  higher 
of  25  knots  or  the  minimum  approved 
approach  speed,  with — 


(I)  The  helicopter  trimmed  al  Vmini  and  the 
higher  of  25  knots  or  the  minimum  approved 
approach  speed: 

(ii)  Power  required  to  maintain  a  3* 
glideslope  and  to  maintain  the  steepest 
approach  gradient  for  which  approval  Is 
requested:  and 

(Iii)  Landing  gear  extended,  if  applicable. 

Explanation:  See  explanation  for 
proposal  5. 

16.  By  revising  paragraph  V  (a)  and  (b) 
to  read  as  follows: 

V.  Static  lateral-directional  stability. 

(a)  Static  directional  stability  must  l>e 
positive  throughout  the  approved  ranges  of 
power,  vertical  speed,  and  airspeeds  above 
Vmini-  In  straight,  steady  sideslips  up  to  ±10' 
from  trim,  directional  control  position  must 
increase  in  approximately  constant 
proportion  to  the  angle  of  sideslip.  At  greater 
angles  up  to  the  maximum  sideslip  angle 
appropriate  to  the  type,  increased  directional 
control  position  must  produce  increased 
angle  of  sideslip. 

(b)  During  sideslips  up  lo  ±10*  from  trim 
throughout  the  approved  ranges  of  power, 
vertical  speed,  and  airspeeds  above  Vmini. 
there  must  be  no  negative  dihedral  stability 
perceptible  to  the  pilot  through  lateral  control 
motion  or  force.  Longitudinal  cyclic  control 
movement  with  sideslip  must  not  be 
excessive. 

Explanatioo:  See  explanation  for 
proposal  7 

17.  By  revising  paragraph  VJ  to  read 
as  follows: 

VI.  Dynamic  stability. 

(a)  Dynamic  stability  at  airspeeds  above 

Vmini: 

(1)  Any  oscillation  having  a  period  of  less 
than  5  seconds  must  damp  to  one-half 
amplitude  in  nol  more  than  one  cycle. 

(2)  Any  oscillation  having  a  period  of  5 
seconds  or  more  but  less  than  10  seconds 
must  damp  to  one-half  amplitude  in  not  more 
than  two  cycles. 

(3)  Any  oscillation  having  a  period  of  10 
seconds  or  more  but  less  than  20  seconds 
must  be  damped. 

(4)  Any  oscillation  having  a  period  of  20 
seconds  or  more  may  not  achieve  double 
amplitude  in  less  than  20  seconds. 

(5)  Any  aperiodic  response  may  nol 
achieve  double  amplitude  in  less  than  9 
seconds. 

(b)  Dynamic  stability  for  approach  speeds 
below  Vmini: 

(1)  Any  oscillation  having  a  period  of  less 
than  5  seconds  must  damp  lo  one-half 
amplitude  in  not  more  than  two  cycle. 

(2)  Any  oscillation  having  a  period  of  5 
seconds  or  more  but  less  than  10  seconds 
must  be  damped. 

(3)  Any  oscillation  having  a  period  of  10 
seconds  or  more,  or  any  aperiodic  response, 
may  not  achieve  double  amplitude  in  less 
than  10  seconds. 

Explanation:  The  proposal  does  not  change 
the  requirements  for  airspeeds  above  Vmini 
Requirements  for  speeds  below  Vmini  are 
added.  They  are  less  restrictive  than  those 
above  Vmm  >nd  intended  to  assure  that  there 
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are  not  rapid  divergences  at  these  slow 
airspeeds. 

18.  By  revising  paragraph  VIII  by 
removing  the  "and"  at  the  end  of 
paragraph  (a)(1);  by  removing  the  period 
at  the  end  of  paragraph  (a)(2)  and 
inserting  ";  and"  in  its  place:  and  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows: 

VIII.  Equipment  systems,  and  installations. 

*     *     • 

(a)  *  •  • 

(3)  For  helicopters  using  approach  speeds 
less  than  Vmm: 

(i)  A  radio  altimeter  system. 

(ii)  Display(s)  which  provide  the 
relationship  of  speed,  position,  and  landing 
area. 

(iii)  An  airspeed  system  that  provides 
repeatable  indications  at  all  speeds  between 


Vmini  and  translations!  lift  speed  or  minimum 
approved  approach  speed. 

(iv)  A  flight  control  guidance  system  that 
consists  of  either  an  automatic  approach 
coupler  or  a  flight  director  system.  A  flight, 
director  system  must  display  computed 
information  as  steering  commands  in  relation 
to  the  ILS/MLS  localizer,  glideslope.  and 
speed  on  the  same  instrument.  An  automatic 
approach  coupler  must  provide  automatic 
steering  in  relation  to  the  localizer, 
glideslope.  and  speed.  The  flight  control 
guidance  system  may  be  operated  from  one 
of  the  receiving  systems  required  by  Part  91. 
***** 

Explanation:  See  explanation  for 
proposal  9. 

19.  By  revising  paragraph  IX(c)  by 
redesignating  the  present  text  starting 
after  "Performance."  as  paragraph  (i) 


and  adding  a  new  paragraph  (ii)  to  read 
as  follows: 

IX.  Rotorcraft  Flight  Manual.  '  '  ' 
(c)  Performance. 

(i)*  *  * 

(ii)  If  approach  and  landing  airspeeds  of 
less  than  V»,ini  are  not  approved,  the  landing 
distance  must  be  provided  based  on  an 
airspeed  not  less  than  Vmini  at  50  feet  and  the 
aircraft  remaining  below  an  indicated  50  feet 
during  deceleration  from  Mmmi  for  the 
approved  approach  and  landing  procedures. 

Explanation:  See  explanation  for 
proposal  10. 

Issued  in  Forth  Worth.  Texas,  on  )une  6, 
1988. 

CK.  Melugin,  )r„ 
Director,  Southwest  Region. 
[FR  Doc.  86-13223  Filed  6-11-86;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  8 

Federal  Acquisition  Regulation  (FAR); 
Priority  Status  of  Federal  Prison 
Industries  in  the  Acquisition  of 
Services 

AGENCIES:  Department  of  Defense 
(DOD).  General  Services  AdminisU-ation 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTKNC  Proposed  rule^ 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  Federal 
Acquisition  Regulation  (FAR)  8.001. 
8.602.  8.603.  and  8.704  which  concern  the 
priority  status  of  Federal  Prison 
Industries  (FPI)  in  the  acquisition  of 
services. 

date:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  August  11, 
1986  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  comments  to:  General  Services 
Administration,  FAR  Secr^ariat  (VRS). 
18th  &  F  Streets  NW.,  Room  4041, 
Washington,  DC  20405. 

Please  cite  FAR  Case  86-18  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Margaret  A.  Willis,  FAR  Secretariat, 
Telephone  (202)  523-4755. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Questions  have  arisen  concerning 


Federal  Prison  Industries'  (FPI)  priority 
status  in  the  acquisition  of  services. 
These  questions  resulted  from  apparent 
inconsistencies  between  the  FAR 
coverage  and  FPI's  enabling  statute.  It 
was  also  found  that  the  FAR  coverage 
concerning  possible  addition  of  items  to 
FPI's  Schedule  needed  some 
clarification.  The  proposed  revisions  to 
FAR  8.001(a)(2)(iv),  8.602(b),  8.603(a)(2), 
and  8.704(a)(2)  will  make  the  coverage 
consistent  with  FPI's  enabling  statute  by 
clarifying  the  fact  that,  in  the  acquisition 
of  services,  FPI  does  not  have  priority 
status  over  commercial  sources.  The 
proposed  revision  to  FAR  8.602(c)  will 
clarify  the  language  concerning  possible 
addition  of  items  to  the  FPI  Schedule. 

B.  Regulatory  Flexibility  Act 
Incorporation  of  the  proposed  rule  in 

the  Federal  Acquisition  Regulation  may 
result  in  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  However,  information  currently 
available  is  insufficient  to  permit  a 
determination  as  to  the  extent  of  such 
economic  impact,  and  comments  that 
will  permit  a  determination  are  hereby 
solicited. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
proposed  changes  to  FAR  8.001,  8.602, 
8.603,  and  8.704  do  not  contain 
information  collection  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 
List  of  Subjects  in  48  CFR  Part  8 

Government  procurements. 

Dated:  June  5. 1986. 
La%VTence ).  Rizzi, 

Director,  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

Therefore,  it  is  proposed  that  48  CFR 
Part  8  be  amended  as  follows: 


1.  The  authority  citation  for  Part  8 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
Chapter  137,  and  42  U.S.C.  2453(c). 

8.001    I  Amended] 

2.  Section  8.001  is  amended  by 
removing  in  paragraph  (a)(2)(iv)  the 
word  "other". 

3.  Section  8.602  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

8.602    Policy. 


(b)  Subject  to  the  priorities  in  8.001 
and  8.603,  agencies  are  encouraged  to 
use  the  facilities  of  FPI  to  the  maximum 
extent  practicable  in  purchasing  (1) 
supplies  that  are  not  listed  in  the 
Schedule,  but  that  are  of  a  type 
manufactured  in  Federal  penal  and 
correctional  institutions,  and  (2)  services 
that  are  listed  in  the  Schedule. 

(c)  If  a  product  not  listed  in  the 
Schedule  is  of  a  type  normally  produced 
by  Federal  penal  and  correctional 
institutions,  agencies  are  encouraged  to 
suggest  that  FPI  consider  the  feasibility 
of  adding  the  item  to  its  Schedule. 

8.603    (Amended] 

4.  Section  8.603  is  amended  by  adding 
in  paragraph  (a)(2)(ii)  the  words  ",  or 
commerical  sources."  and  by  removing 
paragraph  (a)(2)(iii). 

8.704    (AnMndedl 

5.  Section  8.704  is  ameded  by  adding 
in  paragraph  (a)(2)(ii)  the  words  ",  or 
conunercial  sources."  and  by  removing 
paragraph  (a](2)(iii). 

[PR  Doc.  86-13273  Filed  6-11-86;  8:45  am) 
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Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
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Washington.  DC  20402. 
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20402. 
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ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:       Free  public  t)riefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  ttie 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:         To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

July  11:  at  9  am. 

Office  of  the  Federal  Register, 


First  Floor  Conference  Room, 

1100  L  Street  NW.,  Washington.  DC. 

RESERVATIONS:   Abram  Primus  202-523-3419 
Ina  Masters  202-523-3419 

SEATTLE,  WA 

WHEN:  luly  22:  at  1:30  pm. 

WHERE:  North  Auditorium. 

Fourth  Floor.  Federal  Building. 
915  2nd  Avenue,  Seattle.  WA. 
RESERVATIONS:  Call  the  Portland  Federal  Information 
Center  on  the  following  local  numbers: 
Seattle    206-442-0570 
Tacoma     206-383-5230 
Portland    503-221-2222 

SAN  FRANCISCO,  CA 

WHEN:  July  24;  at  1:30  pm. 

WHERE:  Room  2007,  Federal  Building. 

450  Golden  Gate  Avenue. 

San  Francisco,  CA. 
RESERVATIONS:  Call  the  San  Francisco  Federal  Information 

Center,  415-556-6600 


Administrative  Conference  of  IMitod  States 

NOTICES 

Meetings: 
Regulation  Committee,  21585 

Agency  for  International  Development 

NOTICES 

Housing  guaranty  programs: 

Panama.  21635 
Housing  guaranty  programs;  mailing  list,  update.  21635 

Agricultural  Marketing  Service 

RULES 

Oranges  (Valencia)  grown  in  Arizona  and  California,  21726 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal  and  Plant 

Health  Inspection  Service 
NOTICES 

Cooperative  agreements: 
Texas  A&M  University.  21585 

Air  Force  Department 

NOTICES 
Meetings: 

Scientific  Advisory  Board,  21589 
(2  documents) 

Alcohol,  Tobacco  and  Firearms  Bureau 

RUlfS 

Alcoholic  beverages: 
Wine  labeling  and  advertising — 
Geographic  brand  names;  correction,  21546 
PROPOSED  RUL£S 

Alcoholic  beverages: 

Wine  labeling  and  advertising — 

Winemaking  terminology;  correctitjn,  21574 

Animal  and  Plant  Health  htspection  Service 

RUi^S 

Plant-related  quarantine,  domestic: 
Pink  boUworm.  21498 
Witchweed,  21499 

Coast  Guard 

PROPOSED  RUL£S 

Vessel  docuaientation  and  measurement: 

Forfeited  vessels,  21580 

Committee  for  the  Implementation  of  Textile  Agreen>ents 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Malaysia.  21586 
Mexico,  21565 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  2164^ 
(2  documents) 
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Copyright  Roydlty  Tribtinal 

NOTICES 

Cable  royalty  fees: 
Distribution  proceedings,  21567 

Defense  Department 

See  also  Air  Force  Department;  Defense  Logistics  Agency; 

Navy  Department 
NOTICES 
Federal  Acquisition  Regulation  (FAR): 

Looseleaf  edition;  ordering  procedures,  21588 
Meetings: 
Science  Board  task  forces,  21587,  21588 

(4  documents) 
Strategic  Defence  Initiative  Advisory  Committee,  21588 

Defense  Logistics  Agency 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  21589 

Education  Department 

NOTICES 

Education  Appeal  Board  hearings: 
AppHcations  for  review,  21589 

Employment  and  Training  Administration 

NOTICES 

Job  Training  Partnership  Act: 
Native  American  and  summer  youth  employment  and 
training  programs,  etc.;  allocations,  etc.,  21639 

Employment  Policy,  National  Commission 

See  National  Commission  for  Employment  Policy 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
21639 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission;  Western 
Area  Power  Administration 

NOTICES 

Liquefied  gaseous  fuels  spill  test  facility  program,  21592 

Environmental  Protection  Agency 

RUIXS 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  Hampshire;  correction,  21550 
New  Jersey,  21549 
PROPOSED  RULES 
Air  programs: 

Stratospheric  ozone  protection  plan,  21576 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  York,  21577 
Hazardous  waste: 
Identification  and  listing — 
Notification  requirements;  reportable  quantity 
adjustments,  21648 
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NOTICCS 

Air  quality;  prevention  of  significant  deterioration  (PSD): 
Permit  determinations,  etc. — 
Region  VI.  21815 
■  Pesticide  registration,  cancellation,  ect.: 

Strychnine.  21617 
Water  pollution:  discharge  of  pollutants  (NPDES): 
Idaho.  21617 

Equal  Employtnent  Opportunity  Commission 

NOTICES 

Meetings:  Sunshine  Act.  21644 
(4  documents) 

Federal  Aviation  Administration 

RULES 

Air  traffic  rules,  special: 

High  density  traffic  airports — 
Slot  allocation  and  transfer  methods;  international 
operations  and  procedural  requirements,  21708 
Airworthiness  directives: 
Bell.  21512 
Boeing.  21511 

Mitsubishi  Heavy  Industries,  Ltd.,  21515 
Wytwomia  Sprzetu  Komunikacyjnego.  21513 
Transition  areas,  21516,  21517 

(2  documents) 
PROPOSED  RULES 
Airmen  certification,  etc.: 

Gliders  and  balloons:  preflight  assembly,  21722 
Airworthiness  directives: 
British  Aerospace.  21566 
McDonnell  Douglas,  21565 
Pratt  &  Whitney.  21567 
Sikorsky.  21563 
Airworthiness  standards,  and  air  carriers  certification  and 
operations: 
Public  address  system  in  transport  category  independent 
power  source 
Correction,  21563 
Airworthiness  standards,  etc.: 
Petersen  Aviation.  Inc.;  anti-detonation  injection  system, 
21560.  21562 
(2  documents) 
Transition  areas,  21568-21570 
{3  dQCuments) 

NOTICES 
Meetings: 
Aeronautics  Radio  Technical  Commission.  21642 

Federal  Energy  Regulatory  Commission  ^ 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Boston  Edison  Co.  et  al.,  21598 

Kansas  Power  &  Light  Co.  et  al..  21607 
Hydroelectric  applications,  21609 
Interlocking  directorate  filings: 

Endries,  John  M..  et  al.,  21594 
Meetings;  Sunshine  Act,  21645 
Natural  gas  certificate  filings: 

Columbia  Gas  Transmission  Corp.  et  al.,  21599 

KN  Energy,  Inc.,  et  al..  21603 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co..  21592,  21593.  21607 
(3  documents) 

Gas  Gathering  Corp..  21593 

Granite  State  Gas  Transmission.  Inc..  21594 

Mesa  Operating  Ltd.  Partnership,  21595 


Phillips  66  Natural  Gas  Co..  21605 
Plains  Petroleum  Co.,  21597 
San  Diego  Gas  &  Electric  Co..  21606 
Tennessee  Gas  Pipeline  Co..  21594.  21595 

(2  documents] 
Texaco  Producing  Inc..  21606 
West  Texas  Gathering  Co.,  21607 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  21623 
Freight  forwarder  licenses: 
Satcorp  Shipping,  Inc..  et  al.,  21624 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Central  Oklahoma  Bancshares,  Inc..  21624 
Key  Centurion  Bancshares.  Inc..  et  aL.  21624 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  Species  Convention: 
CITES  1984  annual  report;  availability.  21633 

Food  and  Drug  Administration 

NOTICES 

Food  for  human  consumption: 
Pistachio  nuts,  in-shell:  retesting-crackout  procedures; 
guide  availability,  21627 
Meetings: 
Federation  of  American  Societies  for  Experimental 
Biology,  21625 
Memorandums  of  understanding: 

Agricultural  Marketing  Service;  inspection  sampling,  etc.. 

of  imported  dates,  etc.;  correction,  21628 
Agricultural  Marketing  Service;  inspection,  sampling,  etc., 
of  imported  in-shell  and  shelled  pistachio  nuts,  21626 
Nutrition  goals,  1990;  PHS  implementation  plan: 
Report  availability,  21627 

General  Services  Administration 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
Procurement  and  Supply.  Joint  Federal,  State  and  Local 
Government  Advisory  Panel,  21625 

Federal  Acquisition  Regulation  (FAR): 
Looseleaf  edition;  ordering  procedures.  21588 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health  Care 

Financing  Administration;  National  Institutes  of  Health; 
Public  Health  Service;  Social  Security  Administration 

NOTICES 

Agency  information  collecti6n  activities  under  OMB  review. 
21625 

Health  Care  Rnancing  Administration 

RULES 

Health  care  facilities;  long-term  care  survey.  21550 

Housing  and  Urt>an  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 

Multifamily  mortgages;  nonjudicial  foreclosure,  21517 
PROPOSED  RULES 

Intergovernmental  review  of  agency  programs  and 
activities.  21570 


NOTICES 

Grants;  availabihty,  etc.: 
Housing  development  grant  program;  correction,  21631 
Rental  rehabilitation  program;  formula  allocations,  etc.; 
correction,  21631 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Administration;  procurement 
authority;  correction,  21632 

Immigration  and  Naturalization  Service 

RULES 

Transportation  line  contracts: 
Airways  International,  Inc.,  21509 
Gulf  Air  Transport,  Inc.,  21510 
Key  Airiines,  Inc.,  21510 
Piedmont  Aviation,  Inc.,  21510 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Possessions  tax  credit;  product  definition,  significant 

business  presence  test,  and  cost  sharing  and  profit 

split  elections,  21518 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

Interstate  Commerce  Commission 

RULES  ,. 

Practice  and  procedure: 

Rail  abandonments — 
Initial  decision  appeals,  21559 
NOTICES 
Agreements  under  5a  and  b.  applications  for  approval,  etc.: 

Land  O'Lakes,  Inc.,  et  al.,  21636 
Motor  carriers: 

Compensated  intercorporate  hauling  operation,  21636 
Rail  carriers: 

Waybill  data;  release  for  use,  21638 

Justice  Department 

See  also  Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

21638 
Pollution  control;  consent  judgments 
Coca  Cola  Co.,  21638 

Labor  Department 

See  Employment  and  Training  Administration;  Employment 
Standards  Administration;  Occupational  Safety  and 
Health  Administration 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

21632 
Environmental  statements;  availability,  etc.: 

Egin-Hamer  Road  Plan.  ID.  21632       ^»  •• 
Realty  actions;  sales,  leases,  etc.:   .    '    ■* 

California,  21632 
Withdrawal  and  reservation  of  lands: 

Idaho.  21633 


Legal  Services  Corporation 

RULES 

Private  attorney  involvement,  21558 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 

Chevron  U.S.A.  Inc.,  21634 

Conoco  Inc.,  21634 

Tenneco  Oil  Exploration  &  Production,  21634 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Looseleaf  edition;  ordering  procedures,  21588 

National  Commission  for  Employment  Policy 

NOTICES 

Meetings,  21640 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Bylb  filament  test  requirement  withdrawn,  21583 
Standardized  replacement  light  sources  as  replaceable 
bulb  headlamp  systems,  21696 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Arthritis  Advisory  Board,  21628 

National  Science  Foundation 

NOTICES 

Meetings;  Sunshine  Act.  21645 

Navy  Department 

NOTICES 

Meetings: 
Naval  Research  Advisory  Committee,  21589 
(2  documents) 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Spent  nuclear  fuel  and  high-level  radioactive  waste; 
licensing  requirements  for  independent  storage 

Correction.  21560 
NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  21641,  21642 
(3  documents) 
Applications,  hearings,  determinations,  etc.: 

General  Public  Utilities  Nuclear,  21641 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

State  plans;  development,  enforcement,  etc.: 
Indiana;  correction,  21574 
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Ttiis  section   of   the   FEDERAL   REGISTER 
contains  regulatory  documents   having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

Ttie  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  t>ooks  are  listed  In  ttie 
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WOOK. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  870,  871,  and  872 

Federal  Employees'  Group  Life 
Insurance  Program 

AGENCY:  Office  of  Personnel 

Management. 

ACnOM:  Final  rule. 

SUMMARY:  These  regulations  eliminate 
one  of  the  major  restrictions  on 
obtaining  life  insurance  coverage  under 
the  Federal  Employees'  Group  Life 
Insurance  (FEGU)  Program — the  under 
age-50  requirement.  Accordingly,  an 
employee  who  has  waived  insurance 
coverage  may  cancel  the  waiver  and 
become  insured  at  any  age  if  at  least  1 
year  has  elapsed  since  the  effective  date 
of  the  waiver  and  if  the  employee 
provides  satisfactory  evidence  of 
insurability. 

EFFECTIVE  DATE:  July  14.  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agatha  Gray,  (202)  632-0003. 
SUPPLEMENTARY  INFORMATION:  On 
August  27. 1985,  the  Office  of  Personnel 
Management  (OPM)  published  proposed 
regulations  in  the  Federal  Register  (50 
FR  34707)  to  eliminate  the  under  age-50 
requirement  for  cancellation  of  a  waiver 
of  insurance  coverage  under  the  FEGLI 
Program.  Two  Federal  agencies  sent 
written  comments  during  the  60-day 
comment  period.  Several  agency  life 
insurance  officers  provided  oral 
comments.  All  the  written  and  oral 
comments  offered  expressed  support  for 
our  proposal  to  eliminate  the  under  age- 
50  requirement  for  cancellation  of  a 
waiver  of  life  insurance  coverage. 

One  agency  suggested  that  we  revise 
our  Standard  Form  2822,  Request  for 
Insurance,  to  inform  employees  of  the 
requirements  to  continue  life  insurance 
as  a  retiree.  The  agency  believes  that 
such  a  revision  would  ensure  that 


employees  make  informed  decisions  on 
whether  to  cancel  previous  waivers  or 
declinations.  This  suggestion  will  be 
considered  when  we  revise  the 
insurance  forms. 

We  have  also  made  amendments  to 
the  proposed  regulations  on  our  own 
initiative  because  of  recent  inquiries 
about  the  cancellation  of  the  waiver 
process.  Under  the  proposed  regulations, 
we  neglected  to  eliminate  the  under  age- 
50  requirement  for  employees  with 
additional  optional  insurance  coverage 
of  at  least  one  but  fewer  than  five 
multiples  of  annual  pay  who  wish  to 
increase  the  number  of  multiples.  Thus, 
the  final  regulations  have  been  amended 
to  eliminate  all  references  to  the  under 
age-50  requirement  for  cancellation  of 
waivers  of  insurance  coverage. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees  and  annuitants. 

List  of  Subjects  in  5  CFR  Farts  870,  871, 
and  872 

Administrative  practice  and 
procedure.  Government  employees.  Life 
insurance. 

U.S.  OfTice  of  Personnel  Management. 
Constance  Homer, 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
Parts  870,  871,  and  872  as  follows: 

1.  The  authority  citation  for  Parts  870, 
871,  and  872  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  8716. 

PART  870— BASIC  UFE  INSURANCE 

2.  In  §  870.204,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  870.204    Waiver  and  cancellation  of 
waiver  of  insurance  coverage. 

*         •         •         •        ♦ 

(b)  An  employee  who  has  filed  a 
waiver  of  basic  insurance  coverage  may 
cancel  the  waiver  and  become  insured 
if: 

(1)  At  least  1  year  has  elapsed  since 
the  effective  date  of  such  waiver  and 


(2)  He/she  furnishes  satisfactory 
evidence  of  insurability. 


PART  871— STANDARD  OPTIONAL 
LIFE  INSURANCE 

3.  In  §  871.205.  paragraph  (a)  is 
revised  to  read  as  follows: 

S  871.20S    Cancellation  of  declination. 

(a)  An  employee  who  has  declined  the 
standard  optional  insurance  may  elect  it 
if: 

(1)  At  least  1  year  has  elapsed  since 
the  effective  date  of  his/her  last 
declination  or  waiver,  and 

(2)  He/she  furnishes  satisfactory 
evidence  of  insurability. 


PART  872— ADDITIONAL  OPTIONAL 
LIFE  INSURANCE 

4.  In  §  872.205.  paragraphs  (a)  (1).  (3). 
and  (4)  are  revised  to  read  as  follows: 

§  872.205    Cancellation  of  declination. 

(a)(1)  An  employee  who  has  declined 
the  additional  optional  insurance  may 
elect  it  if: 

(i)  At  least  1  year  has  elapsed  since 
the  effective  date  of  his/her  declination 
or  waiver  and 

(ii)  He/she  furnishes  satisfactory 
evidence  of  insurability. 
*        *        *        *        « 

(3)  An  employee  who  has  in  force 
additional  optional  insurance  of  at  least 
one  but  fewer  than  five  multiples  of 
annual  pay  may  increase  the  number  of 
multiples  if: 

(i)  At  least  1  year  has  elapsed  since 
the  effective  date  of  his/her  last  election 
of  fewer  than  five  multiples  (including  a 
reduction  in  the  number  of  multiples); 
and 

(ii)  He/she  furnishes  satisfactory 
evidence  of  insurability.  The 
requirement  that  at  least  1  year  elapse 
since  the  effective  date  of  the  last 
election  does  not  apply  when  an 
employee  elected  fewer  than  five 
multiples  because  of  the  limitation  on 
the  number  of  multiples  which  may  be 
elected  under  paragraph  (a)(2)  or  (a)(4) 
of  this  section. 

(4)  An  employee  who  has  in  force 
additional  optional  insurance  of  at  least 
one  but  fewer  than  five  multiples  of 
annual  pay  may  elect  to  increase  the 
number  of  multiples  upon  his/her 
marriage  or  the  acquisition  of  an 
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unmarried  dependent  chiiiwiAin»l» 
meaning  of  section  8701(d)  of  title  5. 
United  States  Code,  and  Subpart  Cof 
Part  873  of  this  chaptw-Tobe  vaiid.  Ihe 
election  to  increase  the  number  of 
mulfiptes  musf  be  RTedwifh  the 
employing  office  on  the  Life  Insuraacft 
Election  fbrm  no  moce  than  6ff  (fays 
following  the  dateof  tfie  event  which 
permits  the  increase.  This  60-day  time 
limit  may  be  extfoded  if  the  indiuidual 
is  not  serving  in  a  coveted  posilioa  on 
-the  date  of  the  event,  or  if  the  fndtviduaf 
separates  ftmm  eawered  aervice  priar  to 
completion  of  \ht  MHlay  timt  UxniL  Ibis 
extension  of  the  lime  limit  may  not 
exceed  the  31 -day  ffmr  Ifnrit  for  efectitiy 
insurance  foitwwiiig  eTB^to^nHewt  in  a 
covered  poeiti—  Tfc»  mMtoer  of 
multiples  which  an  employee  may  add 
upon  acquiai<tw>  of  a  sfisuse  or  cfnld  is 
limited  to.llie«BnBberof  family  members 
(spouse  and/or  cfciWrwi)  acnjuired  in  the 
event  wbidi  penotts  !t»  ««p*«>yee  to- 
increase  multiples.. 

|FR  Doc.  86-13315  Filed  6-12-86;  8:45  ami 
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Animal  ami  Plant  Maailk  toiapectioa 
Service 

7  CFR  Part  301 

(Docket  NowSV^^fF 

Pink  Boltworm  Regulated  ibcas 

agency:  Animal  aad  Plant  Health 
Inspection  Service.  USDA. 

action:  Isterim  rule. 

SUMMARYT  TTtw  dBcmnent  aiHcmfs  tfie 
Pink  BoHwemr  quarantine  and 
regulations  by  rerfesrgnafkrg- Caddo 
Parish  in  Louisiana  from  a  generafljr 
infested  area  to  a  snppressive  area.  This 
action  is  netessary  as  an  emergency 
measure  ttr  impose  teTtairt  restrictions 
on  the  interstate  niof  etiieiif  of  regnlated 
articles  in  order  to  prevent  the  artificial 
movement  of  Hte  pink  boftwomr  into 
noninfested  areas,  and  to  prevent  the 
reinfestation  of  snpptessive  areas  where 
the  pink  boHwuriir  m  longer  exists. 
DATES:  Effective  date  of  this  interim  rule 
)une  13, 198&  Written  comments 
concerning  ttiis  interim  rule  must  be 
received  oa  or  before  August  12,  T988. 
ADDRESSES:  Written  comments,  should 
be  submitted  la  Thomas  O.  Gessel. 
Director.  Regulatocy  Coocdiiuition  StalT. 
Animal  andPiaat  HrnUh  inspectioa 
Service.  U3.  Department  ofAgEicuUuce. 
6505  Belcrest  Raad>  Room. 720,  Federal 
Building,  Hyatt&wiUc.  MO  20782. 


Comments  should  state  that  they  are  ib 
response  to  Docket  Number  86-321. 
Written  comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8:00  a.m.  and  4:30  p.m.. 
Rfonday  ffirough  Friday,  except 
holidays. 

FoaRjaxHEB  my  amiMMt  cotwAcr. 
Michaet  K  Shannnit.  Seaier  Staff  OfliceE. 
Field  Opeiations  Support  SUff.  Plant 
Protection  and  Quarantine.  Aatmal  and 
Plant  Heultli  Insfteetiea  Service^  US. 
Department  of  /^icultuce.  S60&  Bekrest 
Road,  Room  663^  Federal  Builriing. 
Hyaltavilie.  UD  20?a2.  (301  > 436-8296. 

Backgnnniff 

Tbe  piaii  boiLworm,  Pectmophorm 
gossypi^ia  (Saunders),  is  one  of  the 
most  destpuctwe  ami  widespread  insect 
pe»t9  of  cattnit  m  the  woiki.  Tha  insect 
spiead  to  tbe  (JoKted  States  irom  Mexico 
in  1917  and  bow  occurs  throughout  most 
of  *e  8ottoi»-pfod»jcing  States  west  of 
the  Mississippi  Rivec: 

The  Pink  Boilworm  quarantine  and 
regulations  (referred  to  below  as 
reguiationa:  7  CFR.  301.32  through  301.52- 
10)  quaranline  the  Skates  of  Aroons, 
Arkansas,  Catiknia.  Louisiaaa, 
Mississippi.  Nevada,  New  Mexico. 
Oklahoma,  and  Texas  because  of  the 
pink  boilwui' at.  The  regufatwws  restrict 
the  interstWie  nwvement  of  regulated 
articles  frora  regalaled  arees  in 
quarantvrred  Stales  far  the  purpose  of 
preventing  the  aftifieial  spread  of  the 
piokboUwQcnv. 

The  regulations  provide  for  an  area  to 
be  designated  as  a  "regulated  area"  if  it 
is  an  area  in  whiefr  the  pink  boflwoiiii 
has  been  fcearf.  or  in  which  there  is 
reason  to  believe  that  the  pink  bol!>rorm 
is  presentv  or  whtcfa  it  is  deemed 
necessary  to  regulate  because  o£  its 
proximity  to  infestation  or  its 
inseparability  for  quarantine 
enforcement  purposes  from  infested 
localities.  Related  areas  ace  classiried 
as  either  "Suppressive  areas'*  ox 
"generally  infested  areas."  Suppressive 
areas  are  regulated  areas  in  which 
eradication  of  the  pink  bo^lwtrrm  is 
undertaken  as  an  objective.  Generally 
infestadi  areas  are  aU  le^iiatetf  areas 
not  designated  as  suppressive  areas. 
Restrictions  areimposetfon  the 
interstate  movement  of  regulated 
articles  kom  botk  genera^  infested 
areas  and  suppaesRwe  aseas  io  order  to 
prevent  the  artificial  movement  of  the 
pink  bolhvornft  iato- noninfested  ar«ae> 
and.  to  preweni  the  leiniiesiation  of 
suppressive  ai>eaa  wkare  tile  piak 
boilworm  no  longer  exists. 

A  docuoaat  pubUshed  ia  the  Federal 
Register  on  March  25, 198^(51  FR 10183" 


10186).  SBKaAd  tienegnfations.  anong 
other  things,  by  redesignating  Caddo 
Parish  in  Louisiana  from  a  suppressive 
area  to  a  generally  infested  area. 

The  document  of  March  25  provided 
the  following  as  the  basis  for  changing 
tke  states  of  Cadda  Pansht 

Priorl»*e  effwTtire  dbte  of  ttiw  document; 
eff  of  Caddo  Panah  irr  touwratw  was 
des%nalwf  asa  snpprrasive  area.  This 
ffoeument  fedewgiititcs  aff  of  Carfdo  Parish  as 
a  generalfy  ndtsterf  area.  Snnreys  comfucted 
by  the  United  Slates  Depatfmenl  of 
AgriCTitture  and  a  State  ageircy  of  Louisiana 
establisfi  ^haf  prnk  bolfworm  stiff  exists  in 
Cadtfc  Parish.  However,  eradication  of  pink 
boWworirr  is  no  fonger  undtrfaken  as  an 
objective. 

Changing  the  status  of  Caddo  Parish 
was  the  result  of  an  administrative 
error.  It  is  necessary  to  designate  Caddo 
Parish  as  a  suppressive  area  rather  than 
a  generally  mfesterf  area  because, 
contrary  to  the  information  quoted 
above,  eradicatronof  pink  botfworm  w" 
undertaken  as  an  objective  in  Caddo 
Parish. 

Accordingly,  this  document 
redesignates  Caddo  Parish  as  a 
suppressive  area. 

Emergency  Actiaa 

Havey  L  Ford,  Bieputy  Adminstra^M" 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  QaaraBtiae,  has  determined  that  an 
emergency"  situution  exisfs  wraca 
warrants  pnWreation  witbouf  prior 
opp€jrfuaity  fore  pofih'c  comment  period 
an  fhrs  interim  role.  Itecause  of  the 
possibility  that  the  pink  bellwomT  coold 
spread  arttfieially  to  noninffestedf  areas 
of  the  United  States,  a  situatitm  exists 
requiring  immediate  action  to  better 
control  the  spread  of  this  pest 

Further,  pursuant  to  the 
administTative  procedure  provisions  of  5 
U.S.C  553,  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  ase  impracticaUe  and  contrary  to 
tbe  public  iatetestr  and  good  cause  is 
foend  fee  making  tin*  interim  mla 
effective  less  tken  30  days  a£ter 
publicatioa  of  this  document  in  the 
Fedeiei  Register.  Comments  are  being 
solicited  fas  6«  days  after  pubtication  of 
this  document  and  a  final  dacianent 
discossing  comments  received  sod  any 
amendments  lecpiiced  wdl  be  published 
in  the  Federal  ~ 


ExecutWv  Order  1229T  ancf  Rtog^htory 
FlexibiBty  Act 

This  iatetim  cola  is.  issued  in 
coafoimance  with  &ecnti»e  Oidcv 
12291  and  has  been  determined  to  be  not 
a  "majos  rule."  Based  on  informatian 


coBipiled  by  the  Department  it  has  been 
determined  that  this  interim  rule  will 
have  an  estimated  annual  effect  on  (he 
economy  of  less  than  $85,000;  will  not 
cause  a  major  increase  in  cost  or  prices 
for  consumers,  individual  indnstries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
.  enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  OfTice  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
Caddo  Parish  in  Louisiana.  There  are 
hundreds  of  small  entities  that  move 
such  articles  interstate  from 
nonregulated  areas  in  the  United  States. 
However,  based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  approximately  15  small 
entities  move  such  articles  interstate 
from  Caddo  Parish  in  Louisiana.  Further, 
the  overall  economic  impact  from  this 
action  is  estimated  to  be  less  than 
$85,000. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  nlimber  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10i)25  and  is  subject  to  the 
provisions  of  Executive  Order  .12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plants 
pests.  Plant  (Agriculture).  Quarantine. 
Transportation.  Pink  Boilworm. 

PART  301— OOyESTIC  QUARANTINE 
NOTICES 

Under  the  circumstances  described 
above,  the  Pink  Boilworm  quarantine 
and  regulations  (contained  in  7  CFR 
301.52  et  seq.]  is  amended  as  follows: 
,    1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C  ISOdd.  ISOee.  ISOB.  161. 
102  and  lft*-167: 7  CFR  2.17.  2.51.  and 
371.2(c). 


2.  Section  301.52-2a  is  amended  by 
revising  the  Hst  of  regulated  areas  in  the 
State  of  Louisiana  to  read  as  follows: 


§301.52-2a    Ragulatad 
end  generatty  Infested 


suppraastva 


Lmiisiana 

(1)  Generally  infested  area.  Ntone. 

(2)  Suppressive  area. 

Caddo  Parish.  The  entire  parish. 

•         •         •         •         • 

Done  at  Washington.  DC  this  9(h  day  of 
June,  1986. 
H.L.  Ford. 

Deputy  Administrator,  Plant  Protection  and 
Quarantine.  Anintal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  86-13367  Filed  6-12-86;  8:45  am] 
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7  CFR  Part  301 

(Docket  No.  86-306] 

Witchweed  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

action:  Interim  rule. 

SUMMARY:  This  document  amends  the 
list  of  suppressive  areas  under  the 
witchweed  quarantine  and  regulations 
by  adding  areas  in  North  Carolina  and 
South  Carolina  to  the  list  of  suppressive 
areas.  This  document  also  amends  the 
list  of  suppressive  areas  by  deleting 
areas  in  North  Carolina  and  South 
Carolina.  In  addition,  this  document 
makes  certain  other  nonsubstantive, 
editorial  changes.  This  action  is 
necessary  as  an  emergency  nteasure  in 
order  to  impose  certain  restrictions  on 
the  interstate  movement  of  regulated 
articles  for  the  purpose  of  preventing  the 
artificial  spread  of  witchweed  and  to 
delete  unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles. 

DATES:  Effective  date  of  this  interim  rule 
June  13,  1986.  Written  comments 
concerning  this  interim  rule  must  be 
received  on  or  before  August  12, 1986. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  O.  Gessel, 
Director.  Regulatory  Coordinatiao  Staff. 
Animal  and  Plant  Health  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Room  728  Federal  Building.  6505  Belcrest 
Road.  Hyattsviile.  MD  207S2.  Comments 
should  state  that  they  are  in  response  to 
Docket  Number  8&-306.  Written 
comments  received  may  be  inspected  in 
Room  728  of  the  Federal  Building 
between  6  ajn.  and  4:30  pjn.,  Monday 
through  Friday,  except  holidays. 


FOn  FURTHER  INPORMAHON  CONTACT 

Michael  J.  Shannon,  Senior  Staff  Officer. 
Field  Operations  Support  Staff,  Plant 
Protection  and  Quarantine.  Animal  and 
Plant  Health  inspection  Service.  VS. 
Department  of  Agriculture.  Room  663, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsviile,  MD  20782,  301-436-8295. 

SUPPLEMENTARY  INFORMATION: 

Background 

Witchweed  is  a  parasitic  plant  which 
causes  the  degeneration  of  com. 
sorghom,  and  other  grassy  crops.  It  has 
been  found  in  the  United  States  only  in 
parts  of  North  Carolina  aod  South 
Carolina.  The  Witchweed  Quarantine 
and  Regulations  (7  CFR  301  JO  through 
301.80-10]  quarantine  the  States  of 
North  Carolina  and  South  Carolina  and 
restrict  the  interstate  movement  of 
certain  witchweed  hosts  from  regulated 
areas  in  the  quarantined  States  ror  the 
purpose  of  preventing  the  artificial 
spread  of  ««ritcfaweed. 

Regulated  areas  are  divided  into 
suppressive  areas  and  generally  infested 
areas.  Suppressive  areas  are  regulated 
areas  where  eradication  of  witchweed  is 
undertaken  as  an  objective.  Generally 
infested  areas  are  regulated  areas  not 
designated  as  suppressive  areas. 
Restrictions  are  imposed  on  the 
interstate  movement  of  regulated 
articles  from  generally  infested  areas 
and  suppressive  areas  in  order  to 
prevent  the  artificial  movement  of 
witchweed  to  noninfested  areas  and  to 
prevent  the  reinfestation  of  suppressive 
areas  where  the  witchweed  no  longer 
occurs. 

Designatioa  of  Areas  as  Sopfireesive 
Areas 

Surveys  conducted  by  the  United 
States  Department  of  Agriculture  and 
State  agencies  of  North  Carolina  and 
South  Carolina  establish  that  witchweed 
has  spread  or  is  likely  to  spread  to 
certain  areas  beyond  the  outer  perimeter 
of  areas  previously  designated  as 
suppressive  area.  Therefore,  as  an 
emergency  measure,  the  following  areas 
in  Columbus,  Cumberiand.  Duplin. 
Greene.  Lenoir.  Scotland,  and  Wayne 
Counties  in  North  Carohna  and  Florence 
and  Marlboro  Counties  in  South 
Carolina  which  were  previously 
nonregulated  areas  are  designated  as 
witchweed  suppressive  areas.  TTiese 
additional  areas  are  areas  where 
eradication  of  witchweed  is  undertaken 
as  an  objective.  This  action  is  necessary 
in  order  to  prevent  the  spread  of 
witchweed  and  to  facilitate  its  ultimate 
eradication.  The  areas  in  North  Carolina 
and  South  Carolina  that  are  being 
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designated  as  suppressive  areas  by  this 
action  are  described  as  follows: 

North  Carolina 

Columbus  County.  That  part  of  the 
county  lying  north  and  west  of  a  line 
that  begins  at  a  point  where  State 
Secondary  Road  1730  and  State 
Secondary  Road  1708  meet  at  the 
Columbus-Bladen  County  line;  then 
south  and  southwest  along  State 
Secondary  Road  1730  to  its  junction 
with  State  Secondary  Road  lOOl;  then 
south  along  said  road  to  a  point  where  it 
is  intersected  by  State  Secondary  Road 
1714;  then  west  along  said  road  to  its 
junction  with  U.S.  Highway  74;  then 
west  along  said  highway  to  U.S. 
Highway  701  Bypass;  then  south  and 
west  along  said  highway  to  its 
intersection  with  State  Secondary  Road 
1314;  then  west  along  said  road  to  its 
junction  with  State  Secondary  Road 
1346;  then  southwest  along  said  road  to 
its  junction  with  the  North  Carolina- 
South  Carolina  State  border  where  the 
line  ends. 

The  Brown.  Annie,  farm  located  on 
the  west  side  of  State  Highway  11  and 
0.6  mile  south  of  the  junction  of  said 
road  with  State  Highway  87. 

The  Campbell,  James  W.,  farm  located 
on  the  northeast  side  of  State  Secondary 
Road  1728  immediately  northwest  of  the 
junction  of  State  Secondary  Road  1713 
with  said  road  and  in  the  southwest 
comer  of  said  junction. 

The  Jacobs,  Thomas,  farm  located  0.2 
mile  north  of  State  Secondary  Road  1847 
and  1  mile  northeast  of  the  junction  of 
said  road  1847  with  State  Secondary 
Road  1740. 

The  Jacobs,  Mrs.  Willie  C,  farm 
located  on  both  sides  of  a  farm  road  0.5 
mile  southeast  of  its  intersection  with 
State  Secondary  Road  1713  at  a  point  2.7 
mile  northeast  of  the  junction  of  said 
road  with  State  Secondary  Road  1001. 

The  Moore,  Alfred,  farm  located  on 
the  north  side  of  State  Secondary  Road 
1726  and  1.0  mile  east  of  the  junction  of 
said  road  with  State  Secondary  Road 
1724. 

The  Spaulding,  Lloyd,  farm  located  on 
the  southeast  side  of  State  Secondary 
Road  1713  and  0.2  mile  northeast  of  die 
junction  of  said  road  with  State 
Secondary  Road  1727. 

Cumberland  County.  The  Lockamy. 
Earl,  farm  located  on  the  west  side  of 
U.S.  Highway  301  and  .3  mile  south  of  its 
junction  with  State  Secondary  Road 
1802. 

Duplin  County.  The  Grand,  Pietro, 
farm  located  0.2  miles  southwest  at  end 
of  State  Secondary  Road  1981. 

Greene  County.  The  Alexander.  Jenny, 
farm  located  on  the  west  side  of  State 


Secondary  Road  1419  and  0.3  mile  south 
of  its  junction  with  State  Highway  903. 
The  Edwards.  Joe  E..  farm  located  on 
the  west  side  of  State  Secondary  Road 
1413  and  0.4  mile  north  of  its  junction 
with  State  Secondary  Road  1400. 
The  Nethercutt,  Lawrence,  farm 
located  on  the  north  and  south  sides  of 
State  Secondary  Road  1400  and  3.0  miles 
southeast  of  its  junction  with  U.S. 
Highway  13. 

The  Wilson,  Paul,  farm  located  on  the 
south  side  of  State  Secondary  Road  1418 
and  1.0  mile  east  of  its  junction  with 
State  Secondary  Road  1400. 

Lenoir  County.  The  Taylor,  Heber,  No. 
2,  farm  located  on  the  south  side  of  State 
Secondary  Road  1161,  0.9  mileS  east  of 
its  junction  with  State  Highway  "55. 

Scotland  County.  The  Cole,  Hattie 
Mae.  farm  located  on  the  northwest  side 
of  State  Secondary  Road  1412  and  0.5 
mile  northwest  of  the  intersection  of 
said  road  and  State  Secondary  Road 
1332. 

The  Cooiey,  Calvin,  farm  located  on 
the  northwest  side  of  State  Secondary 
Road  1412  and  1.0  mile  southwest  of  the 
intersection  of  said  road  and  State 
Secondary  Road  1332. 

The  Jackson,  Coy,  farm  located  on  the 
left  side  of  U.S.  Highway  501  and  0.3 
mile  south  of  the  Scotland-Hoke  County 
hne  on  U.S.  Highway  501. 

The  James,  M.P.,  farm  located  on  the 
southeast  side  of  State  Secondary  Road 
1612  where  State  Secondary  Road  1619 
intersects  with  said  road. 

The  McNeill,  John  H.,  farm  located  on 
the  southwest  side  of  State  Secondary 
Road  1332  and  0.5  mile  northwest  of  its 
junction  with  State  Secondary  Road 
1400. 

The  McQueen,  Clifton,  farm  located 
on  the  northwest  of  side  of  State 
Secondary  Road  1412  and  1.0  mile 
southwest  of  the  intersection  of  said 
road  and  State  Secondary  Road  1332. 

The  Rowell.  J.T.,  farm  located  on  the 
east  side  of  State  Secondary  Road  1400 
and  1.0  mile  north  of  its  junction  with 
State  Secondary  Road  1412. 

The  Wilks.  James  L,  farm  located  on 
both  sides  of  State  Secondary  Road 
1400.  0.6  mile  east  of  its  junction  with 
Highway  15-501. 

Wayne  County.  The  Broadhurst. 
Johnny  Lee,  farm  located  on  the  north 
side  of  State  Secondary  Road  1744, 1.2 
miles  northeast  of  intersection  of  said 
road  and  State  Secondary  Road  1915. 

The  Broadhurst,  W.G.,  Est.,  located  0.4 
miles  east  of  Indian  Springs  on  the  north 
side  of  State  Secondary  Road  1744. 

The  Creech.  Walter,  farm  located  on 
the  north  side  of  State  Secondary  Road 
1744,  0.7  miles  east  of  the  intersection  of 
said  road  and  State  Secondary  Road 
1915. 


The  Daniels,  Riley,  farm  located  on 
the  east  side  of  State  Secondary  Road 
1915.  0.1  miles  south  of  junction  of  said 
road  and  State  Secondary  Road  1120. 

The  Gautier,  Rosa  Mae.  farm  located 
on  the  east  side  of  State  Secondary 
Road  1915  and  0.8  miles  south  of 
junction  of  said  road  and  State 
Secondary  Road  1914. 

The  Grady.  Annie,  farm  located  on 
west  side  of  State  Secondary  Road  1915, 
0.1  mile  south  of  junction  of  said  road 
and  State  Secondary  Road  1120. 

The  Greenfield.  Charlie,  farm  located 
on  both  sides  of  State  Secondary  Road 
1915  and  0.2  miles  north  of  junction  of 
said  road  and  State  Secondary  Road 
1914. 

The  Greenfield.  Henry,  farm  located 
4.1  miles  east  of  the  Dudley  city  limits, 
on  the  south  side  of  State  Secondary 
Road  1120. 

The  Greenfield.  Mattie.  farm  located 
on  the  north  side  of  State  Secondary 
Road  1914,  0.9  miles  east  of  junction  of 
said  road  and  State  Secondary  Road 
1915. 

The  Greenfield.  Williams.  No.  1.  farm 
located  4  miles  west  of  Seven  Springs  on 
State  Secondary  Road  1744;  0.2  miles 
west  of  junction  of  said  road  and  State 
Secondary  Road  1913. 

The  Ham.  Thedy,  Est.,  farm  located  on 
the  west  side  of  State  Secondary  Road 

1913.  0.5  miles  south  of  junction  of  said 
road  and  State  Highway  111. 

The  Lofton.  Charles  R..  farm  located 
on  the  north  side  of  State  Secondary 
Road  1744.  0.2  miles  east  of  Indian 
Springs. 

The  O'Quinn.  Earl,  farm  located  on 
the  north  side  of  State  Secondary  Road 

1914,  0.4  miles  east  of  junction  of  said 
road  and  State  Secondary  Road  1915. 

The  Sherrill.  Robert  G.,  farm  located 
9.1  miles  southeast  of  Goldsboro  on  the 
east  side  of  State  Secondary  Road  1915. 
0.1  miles  south  of  junction  of  said  road 
and  State  Secondary  Road  1120. 

South  Carolina 

Florence  County.  The  Bartel,  D.L.. 
farm  located  at  the  west  end  of  a  farm 
road  and  0.35  mile  from  the  junction  of 
said  farm  road  with  State  Secondary 
Road  1329.  said  junction  being  0.55  mile 
north  of  the  junction  of  said  highway 
1329  with  South  Carolina  Highway  51 
and  U.S.  Highway  378. 

The  Moore.  Samuel,  farm  located  on 
the  north  side  of  State  Secondary  Road 
893  and  1.05  miles  west  of  the  junction 
of  said  road  893  with  State  Secondary 
Road  57.  said  junction  being  2.2  miles 
north  of  the  junction  of  said  road  57  with 
State  Secondary  Road  40. 

The  Munn,  P.M.,  farm  located  on  the 
southeast  side  of  the  intersection  of 


State  Secondary  Road  24  with  Jefferies 
Creek,  said  intersection  being  1.3  miles 
northeast  of  the  junction  of  said  road  24 
with  State  Secondary  Road  57. 

The  Parker.  Boston,  farm  located  on 
the  northwest  side  of  State  Secondary 
Road  791  and  0.3  mile  northeast  of  the 
junction  of  said  road  791  with  State 
Secondary  Road  732.  said  junction  being 
1.7  miles  northeast  of  the  junction  of 
said  road  732  with  State  Highway  51. 

The  Poston.  A.D..  farm  located  on  the 
south  side  of  the  intersection  of  Big 
Swamp  with  U.S.  Highway  378,  said 
intersection  being  1.0  mile  northwest  of 
the  junction  of  said  highway  378  with 
State  Highway  51. 

The  Poston,  Bussy,  farm  located  on 
the  west  side  of  State  Secondary  Road 
34  and  2.9  miles  south  of  the  junction  of 
said  road  34  with  State  Secondary  Road 
360,  said  junction  being  0.5  mile 
southeast  of  the  intersection  of  said 
road  34  with  State  Secondary  Road  46. 

Marlboro  County.  The  Beixy.  Wilbur, 
farm  located  on  both  sides  of  State 
Secondary  Road  625  and  JOQl  mile  south 
of  its  intersection  with  State  Secondary 
Road  624,  said  intersection  being  0.6 
mile  southwest  of  the  junction  of  said 
road  624  with  State  Highway  38. 

The  Brigman.  Ansel,  farm  located  on 
the  southwest  side  of  State  Highway  38 
and  0.7  mile  southeast  of  the 
intersection  of  said  highway  38  with 
State  Highway  34,  said  intersection 
being  1.6  miles  southwest  of  the 
intersection  of  said  highway  34  with  the 
Dillon  County  line. 

The  Clark,  Dewey,  farm  located  on  the 
southwest  side  of  State  Highway  38  and 
0.65  mile  southeast  of  the  intersection  of 
said  highway  38  with  State  Highway  34. 
said  intersection  being  1.6  miles 
southwest  of  the  intersection  of  said 
highway  34  with  the  Dillon  County  Kne. 

The  Leatherman,  Sr.,  Hugh  K.,  farm 
located  on  the  southwest  side  of  the 
State  Highway  38  and  0.6  mile  southeast 
of  the  intersection  of  said  highway  38 
with  State  Highway  34,  said  intersection 
being  1.6  miles  southwest  of  the 
intersection  of  said  highway  34  with  the 
Dillon  County  line. 

The  Leatherman.  Sr..  Hugh  K..  farm 
located  on  the  southwest  side  of  State 
Highway  38  and  0.77  miles  southeast  of 
•the  intersection  of  said  highway  38  with 
State  Highway  34,  said  intersection 
being  1.6  miles  southwest  of  the 
intersection  of  said  highway  34  with  the 
Dillon  County  line. 

The  Leggette.  J.W..  farm  located  on 
both  sides  of  a  dirt  road  and  0.95  mile 
south  of  the  junction  of  said  dirt  road 
with  State  Highway  83.  said  junction 
being  0.2  mile  east  of  the  junction  of  said 
highway  83  with  State  Secondary  Road 
27. 


The  McCallum,  Roy.  farm  located  at 
the  end  of  a  dirt  road  and  1.0  mile  south 
of  the  jimction  of  said  dirt  road  with 
State  Highway  83.  said  junction  being 
0.2  mile  east  of  the  junction  of  said 
highway  83  with  State  Secondary  Road 
27. 

Tire  Stubbs.  Mary,  farm  located  on  the 
north  side  of  a  dirt  road  and  0.1  mile 
northwest  of  a  junction  of  said  dirt  road 
with  State  Secondary  Road  190.  said 
junction  being  0.5  mile  northwest  of  said 
road  190  with  State  Secondary  Road  94. 

Deletion  of  Areas  from  List  of  Regulated 
Areas 

In  addition  to  designating  certain 
areas  that  were  previously  nonregulated 
as  suppressive  areas,  this  action  deletes 
certain  areas  in  North  Carolina  and 
South  Carolina  from  the  list  of 
suppressive  areas.  This  action  has  been 
taken  because  it  has  been  determined 
that  the  witchweed  no  longer  occurs  in 
these  areas  and  there  is  no  longer  a 
basis  to  continue  listing  these  areas  as 
suppressive  areas  for  the  purpose  of 
preventing  the  artificial  spread  of 
witchweed.  Therefore,  as  an  emergency 
measure,  this  document  deletes  Onslow 
County  in  North  Carolina,  and  the 
following  parts  of  the  counties  of 
Beaufort.  Craven.  Cumberland.  Duplin. 
Greene,  Hoke,  Lenoir,  Pender,  Pitt. 
Richmond.  Scotland,  and  Wayne  in 
North  Carolina,  and  deletes  Darlington 
County  in  South  Carolina,  and  the 
following  parts  of  the  counties  of 
Florence  and  Marlboro  in  South 
Carolina  from  the  list  of  suppressive 
areas  in  order  to  remove  unnecessary 
restrictions  on  the  movement  of  articles 
designated  as  witchweed  regidated 
articles: 

North  Carolina 

Beaufort  County.  The  Jefferson. 
Russell  M..  farm  located  on  the 
southwest  side  of  State  Secondary  Road 
1609  and  0.6  mile  southeast  of  the 
junction  of  said  road  and  State  Highway 
32. 

Craven  County.  The  Chapman,  Idel 
M.,  farm  located  on  the  west  side  of 
State  Secondary  Road  14S9  and  0.1  mile 
north  of  junction  of  State  Secondary 
Road  1463  with  said  road  1459  and  0.3 
mile  off  west  side  of  State  Secondary 
Road  1459. 

The  Hawkins,  Annie  A.,  farm  located 
on  both  sides  of  Slate  Secondary  Road 
1263  and  1  mile  east  of  the  junction  of 
said  road  1263  with  State  Secondary 
Road  1262. 

The  Nobles,  Jr.,  Jack,  farm  located  on 
both  sides  of  State  Secondary  Road  1262 
and  located  0.7  mile  south  of  tke 
junction  of  State  Secondary  Road  1258 
and  State  Secondary  Road  1262. 


Cumberland  County.  The  Lambert 
Jack,  farm  located  on  the  west  side  of 
State  Secondary  Road  1716  and  0.2  mile 
north  of  its  junction  with  State 
Secondary  Road  1717. 

The  Lovick.  Grady,  farm  located  on 
the  west  side  of  State  Secondary  Road 
1716  and  0.2  mile  north  of  its  junction 
with  State  Secondary  Road  1717. 

The  Matthews.  EJvI„  farm  located  on 
the  east  side  of  State  Secondary  Road 
1005  and  at  its  north  intersection  with 
State  Secondary  Road  1813. 

The  McLaurin.  W.A„  farm  located  on 
the  south  side  of  State  Secondary  Road 
1722  and  0.43  mile  west  of  its  junction 
with  U.S.  Highway  301. 

The  McNeill.  Mattie  J.,  farm  located 
on  the  west  side  of  State  Secondary 
Road  1593  and  O.B  mile  north  of  its 
junction  with  U.S.  Highway  401. 

The  Melvin.  Edith,  farm  located  on  the 
east  side  of  State  Secondary  Road  1600 
and  1.7  miles  north  of  its  intersection 
with  State  Secondary  Road  1615. 

The  Odums.  Marshal,  farm  located  on 
the  north  side  of  State  Secondary  Road 
1722  and  0.2  mile  west  of  its  junction 
with  U.S.  Highway  301. 

The  Smith,  J.B.,  farm  located  on  the 
south  side  of  State  Secondary  Road  1722 
and  0.6  mile  west  of  its  junction  with 
State  Secondary  Road  1721. 

The  Thompson.  Mrs.  Paul,  farm 
located  on  the  west  side  of  U.S. 
Highway  301  and  0.4  mile  south  of  its 
junction  with  State  Secondary  Road 
1863. 

The  Williams.  M.C.,  farm  located  on 
the  south  side  of  State  Secondary  Road 
1728  and  at  its  east  intersection  with 
State  Secondary  Road  1725. 

The  Williams,  Robert,  farm  located  on 
the  east  side  of  State  Secondary  Road 
1813  and  at  its  intersection  with 
Interstate  95. 

Duplin  Country.  The  Beard.  Mary  Lou. 
farm  located  on  both  sides  of  State 
Secondary  Road  1961  and  0.6  mile  west 
of  the  intersection  of  said  road  and  the 
Northeast  Cape  Fear  River. 

The  Boykins.  Charles  B..  farm  located 
1  mile  northwest  of  State  Secondary 
Road  1304  and  0.3  mile  southeast  of  the 
junction  of  said  road  with  State 
Secondary  Road  1354. 

The  Bradshaw.  Milton  J.,  farm  located 
at  the  northwest  end  of  State  Secondary 
Road  1980. 

The  Cariton,  Rivers,  farm  located  1 
mile  south  of  State  Secondary  Road  1307 
and  1.5  miles  east  of  the  junction  of  said 
road  with  State  Secondary  Road  1352.  ^,^ 

The  Chambers,  D.F..  farm  located  on  ••  . 
the  south  side  of  State  Secondary  Road 
1700  and  0.6  mile  west  of  its  intersection 
with  the  Northeast  Cape  Fear  River. 
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The  Frederick.  William,  farm  located 
on  the  north  tide  of  State  Secondary 
Road  1114  and  0.1  mile  west  of  the 
intersection  of  said  road  with  Stale 
Secondary  Road  1107. 

The  Grady.  EC,  farm  located  on  both 
sides  of  State  Secondary  Road  1700  and 
0.7  mile  west  of  the  intersection  of  said 
road  and  the  Northeast  Cape  Fear  River. 

The  King,  W.R.,  farm  located  on  the 
east  side  of  State  Secondary  Road  1302 
and  0.1  mile  south  of  the  junction  of  said 
road  and  State  Secondary  Road  1308. 

The  Monk.  E.D.,  farm  located  0.2  mile 
east  of  State  Secondary  Road  1923  and 
0.5  mile  north  of  the  junction  of  said 
road  with  State  Secondary  Road  1922. 

The  Raiford.  P.B.,  farm  located  on  the 
west  side  of  State  Seco;idary  Road  1900 
and  0.1  mile  south  of  the  junction  of  said 
road  with  State  Secondary  Road  1903. 
The  Stokes,  William  C,  farm  located 
at  the  southwest  end  of  State  Secondary 
Road  1980. 

The  Williams,  jasper,  farm  located  on 
the  east  side  of  State  Secondary  Road 
1323  and  D.2  mile  south  of  its  junction 
with  Slate  Highway  403.   . 

The  Williams,  McArthur.  farm  located 
on  the  south  side  of  State  Secondary 
Road  1961  and  1  mile  west  of  the 
intersection  of  said  road  and  State 
Secondary  Road  1962. 

The  Wilson,  Mammie.  farm  located  on 
the  east  side  of  State  Highway  111  and  1 
mile  south  of  the  intersection  of  said 
highway  and  State  Secondary  Road 
170a 

Greene  County.  That  area  bounded  by 
a  line  beginning  at  a  point  where  State 
Highway  903  intersects  Stale  Highway 
123  and  emending  southerly  along  State 
Highway  123  to  its  intersection  with 
Contentnea  Creek,  then  northwest  along 
said  creek  to  its  junction  with  Panther 
Swamp,  then  northerly  along  said 
swamp  to  its  intersection  with  U.S. 
Highway  258-13,  then  northeasterly  to 
its  intersection  with  State  Highway  903: 
then  easterly  along  said  highway  to  the 
point  of  beginning. 

Hoke  County.  The  Bronson,  Amos, 
farm  located  on  the  north  side  of  State 
Secondary  Road  1302  and  0.8  mile  west 
of  the  junction  of  said  road  with  State 
Secondary  Road  1303. 

The  Burke,  Will.  Estate  farm  located 
to  the  southeast  of  State  Secondary 
Road  1233  and  0.2  mile  south  of  the 
junction  of  said  road  with  State 
Secondary  Road  1218. 

The  Cameron,  Hermon,  farm  located 
on  the  east  side  of  State  Secondary 
Road  1212  and  0.1  mile  south  of  the 
junction  of  said  road  with  State 
Secondary  Road  1211. 

The  Flowers,  EfTie  Lee,  farm  located 
on  the  north  side  of  State  Secondary 
Road  1203  and  0.1  mile  northeast  of  the 


junction  of  said  road  with  State 
Secondary  Road  1207. 

The  Flynn.  Charlie,  farm  located  on 
the  east  side  of  State  Secondary  Road 
1218  and  1  mile  south  of  junction  of  said 
road  with  State  Secondary  Road  1219. 

The  Graham,  William,  farm  located  on 
the  north  side  of  State  Secondary  Road 
1316  and  0.5  mile  east  of  the  junction  of 
said  road  with  State  Highway  211. 
The  Leslie,  Dora  N.,  farm  located 
north  of  the  junction  of  State  Secondary 
Roads  1200  and  1203. 

The  McPhatter.  Tom.  farm  located  on 
the  east  side  of  State  Secondary  Road 
1202  and  0.1  mile  south  of  the  junction  of 
said  road  with  State  Secondary  Road 
1203. 

The  McRae.  Annie,  farm  located  on 
the  west  side  of  State  Secondary  Road 
1302  and  0.1  mile  north  of  the  junction  of 
said  road  with  U.S.  Highway  401 
bypass. 

The  Moon,  Leonard,  farm  located  on 
the  west  side  of  State  Highway  211  and 
0.3  mile  north  of  the  junction  of  said 
Highway  with  State  Secondary  Road 
1228. 

.  The  Ray.  Howard,  farm  located  on  the 
north  side  of  Slate  Secondary  Road  1203 
and  0.1  mile  west  of  the  junction  of  said 
road  with  Slate  Secondary  Road  1240. 

The  Ray.  Neil,  farm  located  on  the 
west  side  of  State  Secondary  Road  1320 
and  0.1  mile  west  of  the  junction  of  said 
road  with  State  Secondary  Road  1304. 
The  Williams.  Alex,  farm  located  in 
the  southeast  junction  of  State 
Secondary  Roads  1202  and  1203. 

The  Winecroff.  Lee.  farm  located  on 
both  sides  of  Stale  Secondary  Road  1215 
and  0.4  mile  east  of  the  junction  of  said 
road  with  State  Secondary  Road  1216. 
Lenoir  County.  The  Herring,  Ben  D.. 
No.  2,  farm  located  on  the  west  side  of 
Slate  Secondary  Road  1310  and  0.3  mile 
south  of  its  junction  with  State 
Secondary  Road  1311. 

The  Sutton.  Nathan,  farm  located  on 
the  southeast  side  of  State  Secondary 
Road  1311  and  0.6  mile  southwest  of  its 
junction  with  Stale  Secondary  Road 
1318. 

The  Walters,  H.F..  farm  located  on 
both  sides  of  State  Secondary  Road  1335 
and  0.4  mile  north  of  its  junction  with 
Slate  Secondary  Road  1324. 

Onslow  County.  The  Henderson. 
Charlie,  farm  located  on  the  east  side  of 
State  Secondary  Road  1528,  and  0.2  mile 
north  of  the  junction  of  said  road  with 
Stale  Secondary  Road  1518. 

The  Lanier,  Marion,  farm  located  on 
the  southeast  side  of  State  Secondary 
Road  1224.  and  a7  mile  northeast  from 
the  junction  of  said  road  and  State 
Secondary  Road  1222. 

Pender  County.  The  Kea.  Leo.  farm 
located  0.5  mile  east  of  Stale  Secondary 


Road  1105  and  1  mile  southwest  of  the 
junction  of  said  road  and  Slate 
Secondary  Road  1104. 

The  McCallister.  Mary  K.,  farm 
located  0.2  mile  easl  of  State  Secondary 
Road  1105  and  1  mile  southwest  of  the 
junction  of  said  road  and  State 
Secondary  Road  1104. 

Pitt  County.  The  Couch,  Ruth,  farm 
located  on  the  east  side  of  Slate 
Secondary  Road  1918  and  0.3  mile  north 
of  its  junction  with  State  Secondary 
Road  1917. 

The  Gardner.  Charlie  D..  farm  located 
on  both  sides  of  Slate  Secondary  Road 
1910  at  junction  of  said  road  and  Stale 
Highway  118. 

The  Garris,  Bruce  E.,  farm  located  in 
the  south  junction  of  Slate  Highway  118 
and  Stale  Secondary  Road  1916. 

The  Hodges,  M.B.,  farm  located  on  the 
east  side  of  State  Secondary  Road  1907 
and  1.1  miles  north  of  Stale  Highway 
118. 

The  Slancill,  Wiley,  farm  located  on 
the  west  side  of  State  Secondary  Road 
1918  and  0.1  mile  south  of  its  junction 
with  State  Secondary  Road  1919. 

Richmond  County.  The  Autry.  John, 
farm  located  on  the  north  side  of  State 
Secondary  Road  1803  and  0.4  mile  east 
of  Osborne. 

The  Dumas,  Reba,  farm  located  on  the 
northeast  side  of  State  Secondary  Road 
1083  and  0.3  mile  northwest  of  said 
intersection  of  Stale  Highway  38. 

The  Thomas.  Walter,  farm  located  on 
both  sides  of  U.S.  Highway  220  and  0.4 
mile  northeast  of  its  junction  with  State 
Secondary  Road  1433. 

Scotland  County.  That  area  bounded 
by  a  line  beginning  at  a  point  where  U.S. 
Highway  401  intersects  the  Hoke- 
Scotland  County  line;  then  southwest 
along  said  highway  to  its  junction  with 
the  Laurinburg  city  limits;  then 
southwest  along  the  Laurinburg  city 
limits  to  its  junction  with  U.S.  Highway 
501.  then  northerly  on  U.S.  Highway  501 
to  its  intersection  with  Hoke-Scotland 
County  line;  then  southeasterly  along 
said  county  line  to  the  point  of 
beginning. 

The  Creed.  George  O..  farm  located  on 
both  sides  of  State  Secondary  Road  1426 
and  0.6  mile  north  of  its  junction  with 
State  Secondary  Road  1427. 

The  Gibson.  J.C..  farm  located  on  the 
south  side  of  Slate  Secondary  Road  1341 
and  0.5  mile  southwest  of  its^unction 
with  Stale  Secondary  Road  1328. 

The  Jones.  R.D..  farm  located  on  the 
northeast  side  of  Slate  Secondary  Road 
1601  and  0.2  mile  northwest  of  its 
junction  with  Slate  Secondary  Road 
1609. 

The  Morgan.  j.D.,  farm  located  on  the 
east  side  of  State  Secondary  Road  1346 


and  0.5  mile  north  of  the  junction  of  said 
road  with  State  Secondary  Road  1343. 

The  Stewart,  Claude,  farm  located  on 
the  northwest  side  of  State  Secondary 
Road  1612  and  0.7  mile  northeast  of  the 
junction  of  said  road  with  Stale 
Secondary  Road  1619. 

Wayne  County.  Thai  area  bounded  by 
a  line  beginning  at  a  point  where  State 
Highway  111  and  Slate  Secondary  Road 
1913  junction;  then  southwesterly  along 
State  Secondary  Road  1913  to  its 
junction  with  State  Secondary  Road 
1744;  then  easterly  along  said  road  to  its 
junction  with  Slate  Secondary  Road 
1948:  then  southerly  along  said  road  to 
its  intersection  with  State  Secondary 
Road  1745;  then  westerly  along  said 
road  to  its  junction  with  Slate 
Secondary  Road  1915;  then  northerly 
along  said  road  to  its  intersection  with 
State  Secondary  Road  1744;  then 
westerly  along  said  road  to  its  junction 
with  State  Secondary  Road  1933;  then 
northwesterly  along  said  road  to  its 
junction  with  Stale  Secondary  Road 
1120:  then  easterly  along  said  road  to  its 
junction  with  Stale  Secondary  Road 
1915:  then  easterly  from  said  junction 
along  an  imaginary  line  to  the  junction 
of  Sleepy  Creek  and  the  Neuse  River, 
then  easterly  along  said  river  to  its 
intersection  with  State  Highway  111; 
then  southerly  along  said  highway  to  the 
point  of  beginning. 

The  Brooks,  Leonard,  farm  located  0.2 
mile  west  of  State  Secondary  Road  1934 
and  1  mile  south  of  the  junction  of  said 
road  and  Slate  Secondary  Road  1932. 

The  Carraway,  Ethel,  iaim  located  on 
the  easl  side  of  Slate  Secondary  Road 
1915  and  0.1  mile  north  of  the  junction  of 
said  road  and  State  Secondary  Road 
1120. 

The  Dawson,  L.A.,  farm  located  on  the 
west  side  of  State  Highway  111  and  0.5 
mile  south  of  the  junction  of  said 
highway  and  Slate  Secondary  Road 
1730. 

':    The  Grady,  Zeb,  farm  located  on  the 
easl  side  of  Slate  Secondary  Road  1932 
and  1  mile  north  of  the  junction  of  said 
road  and  State  Secondary  Road  1744. 

The  Grant,  Charlie,  farm  located  on 
the  south  side  of  State  Secondary  Road  • 
1745  and  0.4  mile  west  of  its  junction 
with  State  Secondary  Road  1952. 

The  Herring,  Harmon,  farm  located  on 
the  south  side  of  State  Secondary  Road 
1734  and  0.4  mile  east  of  its  junction 
with  Stale  Secondary  Road  1731. 

The  Hines,  Lucy,  farm  located  on  the 
west  side  of  State  Secondary  Road  1933 
and  1.5  miles  south  of  the  junction  of 
said  road  and  Stale  Secondary  Road 
1120. 

The  Hines,  Viola,  farm  located  on  the 
southwest  side  of  State  Secondary  Road 
1932  and  0.8  miles  northwest  of  the 


intersection  of  said  road  and  State 
Secondary  Road  1744. 

The  Ivey,  W.H..  farm  located  on  the 
south  side  of  State  Secondary  Road  1734 
and  0.3  mile  east  of  its  junction  with 
Stale  Secondary  Road  1731. 

The  Jackson,  Major,  farm  located  on 
the  easl  side  of  State  Secondary  Road 
1731  and  0.6  mile  north  of  the  Neuse 
River. 

The  Jones,  Mary,  farm  located  on  both 
sides  of  Slate  Secondary  Road  1730  and 
its  junction  with  State  Secondary  Road 
1731. 

The  Lane,  Alfred,  farm  located  on  the 
south  side  of  State  Secondary  Road  1730 
and  0.4  mile  east  of  its  junction  with 
Slate  Highway  111. 

The  Lewis.  Ben  H.,  farm  located  on 
the  northeast  comer  of  the  intersection 
of  State  Secondary  Roads  1744  and  1932. 

The  Ray,  Cora  Pate,  farm  located  on 
both  sides  of  Slate  Secondary  Road  1730 
and  0.8  mile  west  of  its  junction  of  State 
Secondary  Road  1731. 

The  Raynor,  Elester,  farm  located  on 
the  east  side  of  Stale  Secondary  Road 
1105  and  0.8  mile  south  of  its 
intersection  with  U.S.  Highway  13. 

The  Smith,  Alfred,  farm  located  on  the 
north  side  of  State  Secondary  Road  1330 
and  0.9  mile  west  of  the  junction  of  said 
road  and  North  Carolina  Highway  581. 

The  Smith,  W.H.,  farm  located  on  the 
east  side  of  State  Secondary  Road  1932 
and  1.5  miles  southeast  of  intersection  of 
said  road  and  Stale  Secondary  Road 
1744. 

The  Talton,  Lillian  D.,  farm  located  on 
the  south  side  of  State  Secondary  Road 
1730  and  0.6  mile  east  of  its  junction 
with  Slate  Highway  111. 

The  Whitfield.  Herman,  farm  located 
at  the  end  of  State  Secondary  Road 
1729. 

The  Williams,  Eddie,  farm  located  on 
the  north  side  of  State  Highway  581  and 
the  east  side  of  State  Secondary  Road 
1236  at  the  junction  of  said  roads. 

South  Carolina 

Darlington  County.  The  Atkinson 
Farms  located  on  both  sides  of  Stale 
Secondary  Highway  173,  and  0.5  mile 
west  of  its  intersection  with  State 
Secondary  Highway  35. 

The  Flowers,  William  M.,  farm  located 
on  the  north  side  of  Stale  Secondary 
Highway  14  and  1.4  miles  east  of  its 
intersection  with  State  Secondary 
Highway  13. 

The  Green.  M.L.  farm  located  on  the 
east  side  of  State  Secondary  Highway 
133  and  0.75  mile  north  of  junction  of 
said  highway  133  with  State  Secondary 
Highway  29. 

The  Johnson.  William,  farm  located  on 
the  north  side  of  a  dirt  road  and  0.6  mile 
northwest  of  its  junction  with  State 


Secondary  Highway  133,  junction  being 
2  miles  south  of  the  intersection  of  said 
highway  and  State  Secondary  Highway 
41. 

Florence  County.  That  area  bounded 
by  a  hne  beginning  at  a  point  where 
State  Secondary  Highway  925  and  State 
Secondary  Highway  24  junction  and 
extending  east  and  southeast  along 
State  Secondary  Highway  24  to  its 
junction  with  State  Secondary  Highway 
13,  then  along  a  line  projected  due  east 
from  said  junction  to  its  intersection 
with  the  Great  Pee  Dee  River,  then  south 
along  said  river  to  its  junction  with 
Barfield's  Old  Mill  Creek,  then 
northwest  along  said  creek  to  its 
intersection  with  State  Secondary 
Highway  57,  then  north  along  said 
hi^way  to  its  junction  with  State 
Secondary  Highway  893.  then  west  and 
southwest  along  State  Secondary 
Highway  893  to  its  junction  with  Sl^te 
Secondary  Highway  70.  then  northwest 
along  said  highway  to  its  junction  with 
State  Secondary  Highway  897,  then 
southwest  and  south  along  said  highway 
to  its  junction  with  State  Primary 
Highway  51,  then  west  and  northwest 
along  said  highway  to  its  intersection 
with  State  Primary  Highway  327,  then 
northwest  and  west  along  said  highway 
to  its  junction  with  State  Secondary 
Highway  552,  then  north  along  said 
highway  to  its  junction  with  State 
Secondary  Highway  551,  then  northwest 
along  a  dirt  road  to  its  junction  with 
second  dirt  road,  said  junction  being  0.1 
mile  easl  of  Goodland  School,  then 
northeast  along  said  dirt  road  to  its 
junction  with  State  Secondary  Highway 
57.  then  southeast  along  said  highway  to 
its  intersection  with  the  Seaboard  Coast 
Line  Railroad,  then  northwest  along  said 
railroad  to  its  intersection  with  State 
Secondary  Highway  13,  then  east  along 
said  highway  to  its  junction  with  State 
Secondary  Highway  918,  then  north  and 
northeast  along  said  highway  to  its 
junction  with  State  Primary  Highway 
327,  then  north  along  said  highway  to  its 
intersection  with  U.S.  Highway  76.  then 
west  along  said  highway  to  its  junction 
with  Stale  Secondary  Highway  925,  then 
north  along  said  highway  to  the  point  of 
beginning,  excluding  the  area  within  the 
unincorporated  limits  of  the  town  of 
Hyman. 

That  area  bounded  by  a  line  beginning 
at  a  point  where  State  Secondary 
Highway  794  and  Stale  Secondary 
Highway  72  junction  and  extending 
south  along  State  Secondary  Highway 
72  to  its  intersection  with  State 
Secondary  Highway  46,  then  northeast  -' 
along  said  hi^way  to  its  intersection 
with  State  Secondary  Highway  34,  then 
southeast  along  said  highway  to  its 
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junction  being  1.6  miles  northeast  of  the 
junction  of  State  Secondary  Higttways 
»4  and  388.  then  mitlKast  along  said 
dirt  nad  for  a  distance  of  1^  miles  to  its 
junction  with  a  second  dirt  road,  then 
southwest  along  said  dirt  road  to  its 
junction  with  State  Secondary  Highway 
34,  then  sooth  ahmg  said  highway  to  its 
junction  widi  U.S.  Highway  378.  then 
west  along  said  highway  to  its  junction 
with  Slate  Secondary  Highway  47.  then 
northwest  and  west  along  said  highway 
to  the  corporate  limits  of  the  town  of 
Scranton,  then  north  and  west  along  the 
east  and  north  perimeter  of  said 
corporate  limits  to  its  intersection  with 
the  Seaboard  Coast  Line  Railroad  then 
north  along  said  railroad  to  the 
corporate  limits  of  the  town  of  Coward, 
then  north  along  the  east  perimeter  of 
the  town  of  Coward  to  its  intersection 
with  Stale  Secondary  Highway  794.  then 
northeast  along  said  highway  to  the 
point  of  the  beginning. 

Marlboro  County.  That  portion  of  the 
county  lying  south  aod  east  of  U.S. 
Highway  15.  excluding  the  area  within 
the  corporate  limits  of  the  towns  of 
Bennetlsville.  McColl,  and  Tatura. 

The  Bowman.  Cecil,  farm  located  on 
both  tides  of  a  dirt  road  and  0.5  mile 
northeast  of  junction  of  said  dirt  road 
and  State  Secondary  Highway  257.  said 
junction  being  0.4  mile  north  of  junction 
of  said  highway  and  State  Secondary 
Highway  165. 

As  a  result  of  this  action,  the  only 
areas  presently  regulated  as  suppressive 
areas  in  North  Carolina  and  South 
Carolina  are  those  areas  listed  in  this 
document  in  §  301.8O-2a  as  suppressive 
areas. 

Emwgency  Actioa 

Harvey  L.  Ford.  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  without  prior 
opportunity  for  a  public  comment  period 
on  this  interim  action.  Because  of  the 
possibility  that  the  witchweed  could  be 
spread  artificially  to  noninfested  areas 
of  the  United  States,  a  situation  exists 
requiring  immediate  action  to  better 
control  the  spread  of  this  pest.  Also, 
where  witchweed  no  longer  occnrs. 
immediate  action  ts  needed  to  delete 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles. 

Further,  pursnant  to  the 
administrative  procedure  provisions  of  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 


procedures  with  respect  to  tins  interim 
rule  are  impracticable  and  contrary  to 
the  pubtic  interest;  and  good  cause  is 
found  for  making  this  interim  rule 
effective  less  than  30  days  af^er 
publication  of  this  document  in  the 
Federal  Remoter.  Comments  are  being 
solicited  for  80  days  after  publication  of 
this  document,  and  a  final  document 
discussing  comments  received  and  any 
amendments  required  will  be  published 
m  the  Federal  Register. 

Executive  Order  12291  and  Regulatory 
FlaxibiKty  Act 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  interim  rule  will 
have  an  estimated  annual  effect  on  the 
economy  of  approximately  $100;  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  Slate  or  local  government 
agencies.. or  geographic  regions;  and  will 
not  cause  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  North  Carolina  and 
South  Carolina.  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  approximately  290,000 
small  entities  move  regulated  articles 
interstate  from  the  specified  areas  in 
North  Carolina  and  South  Carolina,  and 
many  hundreds  of  thousands  of  small 
entities  that  move  such  articles 
interstate  from  nonregulated  areas  in  the 
United  States.  However,  it  has  been 
determined  that  only  ID  small  entities  in 
North  Carolina  and  South  Carolina 
move  regulated  articles  interstate  from 
the  areas  that  will  be  affected  by  this 
action.  Further,  the  overall  economic 
impact  from  this  action  is  estimated  to 
be  approximately  SlOO. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  In  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  1(^.025  and  is  subject  to  the 


provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  [See  7  CFR  3aiS,  Subpart  V) 

Paperwoik  ReAtetian  Act 

The  regulations  in  this  subpart  contain 
no  information  collectioa  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3307  el  seq.). 

List  ef  Sabjects  In  7  CFR  Part  301 

Agricultural  Commodities,  Plant  Pests, 
Quarantine.  Transportation.  Witchweed. 

PART  301-DOIlESTlC  QUARANTINE 
NOTICES 

Under  the  circumstances  referred  to 
above,  the  Witchweed  quarantine  and 
regulations  (contained  in  7  CFR  301.80  et 
seq.)  are  amended  as  follows: 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  foUowsc 

Aathotity:  7  U.S.C.  ISOdd.  ISOee.  tSOff.  161. 
162  and  164-167;  7  CFR  2.17,  2.51.  and 
371.2(c). 

2.  Section  3O1.80-2a  is  revised  to  read 
as  follows: 

§301.W»-2a    R«9ut«lMl  areas;  MjpprMSive 
and  gefMratty  Infestad  areas. 

The  civil  divisions  and  parts  of  civil 
divisions  described  below  are 
designated  as  witchweed  regulated 
areas  within  the  meaning  of  the 
provisions  of  this  subpart:  and  such 
regulated  areas-are  hereby  divided  into 
generally  infested  areas  or  suppressive 
areas  as  indicated  below: 

North  Carolina 

(1)  Generaity  infested  areas.  None. 

(2)  Suppressive  areas. 

Beaufort  County.  The  Osborne.  H.R..  farm 
located  on  bolh  sides  of  State  Secondary 
Road  1609  and  0.5  mile  southeast  of  the 
juction  of  said  road  and  Stale  Highway  32. 

Bladen  County.  The  entire  county. 

Columbus  County.  The  part  of  the  county 
lying  north  and  west  of  a  line  that  begins  at  a 
point  where  U.S.  Highway  701  intersects  the 
Bladen-Columbus  County  line;  then  south 
along  said  road  to  its  junction  with  U.S.  701 
Bypass;  then  south  along  U.S.  701  Bypass  of 
its  junction  with  U.S.  701  at  south  Whiteville: 
then  south  and  west  along  U.S.  Highway  701 
to  its  intersection  with  Stale  Secondary  Road 
1314:  then  west  along  said  road  to  its  junction 
with  State  Secondary  Road  1346;  then 
southwest  along  said  road  to  it"  .unction  with 
the  North  Carolina-South  Carolina  State 
Ijorder  where  the  line  ends. 

The  Brown,  Annie,  farm  located  on  the 
west  side  of  State  Hiffaway  11  and  0.6  mile 
south  of  the  junction  of  said  road  with  State 
Highway  87. 

The  CampbeU.  lames  W..  farm  located  on 
the  northeast  side  of  State  Secondary  Road 
1726  immediately  northwest  of  the  junction  of 


State  Secondary  Road  1713  with  said  road 
and  in  the  southwest  comer  of  said  junction. 
The  Jacobs,  Thomas,  farm  located  0.2  mile 
north  of  State  Secondary  Road  1847  and  1 
mile  northeast  of  the  junction  of  said  road 
1847  with  State  Secondary  Road  1740. 

The  Jacobs,  Mrs.  Willie  C  farm  located  on 
both  sides  of  a  farm  road  0.5  mile  southeast 
of  its  intersection  with  State  Secondary  Road 
1713  at  a  point  2.7  miles  northeast  of  the 
junction  of  said  road  with  State  Secondary 
Road  1001. 

The  Moore,  Alfred,  farm  located  on  the 
north  side  of  State  Secondary  Road  1726  and 
1.0  mile  east  of  the  junction  of  said  road  with 
State  Secondary  Road  1724. 

The  Spaulding,  Lloyd,  farm  located  on  the 
southeat  side  of  State  Secondary  Road  1713 
and  0.2  mile  northeast  of  the  junction  of  said 
road  with  State  Secondary  Road  1727. 

Craven  County.  The  Bellamy,  Willie,  farm 
located  on  the  north  side  of  State  Secondary 
Road  1444  and  0.9  mile  southwest  of  its 
junction  with  State  Secondary  Road  1440. 
The  JoUey.  Albert,  farm  located  on  the 
south  side  of  State  Highway  55  and  0.3  mile 
west  of  its  junction  with  State  Secondary 
Road  1258. 

The  Jones,  Vann,  farm  located  on  the  west 
side  of  State  Secondary  Road  1459  and  0.1 
mile  north  of  junction  of  State  Secondary 
Road  1463  with  said  road  and  0.4  mile  off  of 
west  side  of  State  Secondary  Road  1459. 

The  Morris,  Gerald  K.,  farm  located  on  the 
north  side  of  State  Secondary  Road  1444  and 
1.4  miles  northwest  of  the  junction  of  State 
Secondary  Road  1447  with  said  road. 

The  Nelson  Estate,  Joseph,  located  on  both 
sides  of  State  Secondary  Road  1450  and 
located  0.1  mile  northest  of  intersection  of 
State  Secondary  Road  1454. 

The  Register,  Keith,  farm  located  0.3  mile 
west  of  the  junction  of  State  Secondary  Road 
1251  with  Highway  55  and  on  the  north  side 
of  Highway  55. 

The  Tripp,  Dudley,  farm  located  on  the 
north  side  of  State  Secondary  Road  1444  and 
1.1  miles  southwest  of  its  junction  with  State 
Secondary  Road  1440. 

The  West,  Gladys  W..  farm  located  on  both 
sides  of  State  Secondary  Road  1263  and  1.4 
miles  east  of  its  southern  junction  with  State 
Secondary  Road  1262. 

The  White.  Raymond  E.,  farm  located  on 
both  sides  of  State  Secondary  Road  1263  and 
0.2  mile  east  of  its  northern  junction  with 
State  Secondary  Road  1262. 

Cumberland  County.  That  area  bounded  by 
a  line  beginning  at  a  point  where  U.S. 
Highway  401  intersects  the  Cumberland-Hoke 
County  line,  then  east  along  said  highway  to 
its  intersection  with  the  Fayetteville  city 
limits,  then  south,  east,  and  northeast  along 
said  city  limits  to  its  junction  with  U.S. 
Highway  301  north,  then  northeast  along  said 
highway  to  its  junction  with  U.S.  Interstate 
95.  then  northeast  along  said  interstate  to  its 
junction  with  U.S.  Highway  13,  then  east  and 
northeast  along  said  highway  to  its 
intersection  with  the  Cumberland-Sampson 
County  line,  then  southerly  along  said  county 
line  to  its  junction  with  the  Bladen- 
Cumberland  County  line,  then  westerly  along 
said  county  line  to  its  junction  with  the 
Cuml>erland-Robeson  County  line,  then 
northwesterly  along  said  county  line  to  its  ~ 


junction  with  the  Cumberland-Hoke  County 
line,  then  northwesterly  along  said  county 
line  to  the  point  of  beginning. 

The  Autry.  J.G.,  farm  located  on  the  east 
side  of  U.S.  Highway  301  and  0.1  mile  north 
of  its  junction  with  State  Secondary  Road 
1722. 

The  Barefoot,  William,  farm  located  on  the 
east  side  of  State  Secondary  Road  1005  and 
1.1  miles  northeast  of  its  junction  with  State 
Secondary  Road  1813. 

The  Bullock,  Burline,  farm  located  on  the 
northeast  side  of  State  Secondary  Road  1722 
and  0.4  mile  west  of  its  junction  with  U.S. 
Highway  301. 

The  Bunce,  Mrs.  John,  farm  located  on  the 
north  side  of  State  Secondary  Road  1814  and 
0.3  mile  west  of  its  junction  with  State 
Secondary  Road  1813. 

The  Conlrell,  C.T.,  farm  located  on  the  west 
side  of  State  Secondary  Road  1400  at  its 
junction  with  State  Secondary  Road  1401. 

The  Elliott,  Lattie.  farm  located  on  the 
north  side  of  State  Secondary  Road  1722  and 
0.4  mile  east  of  its  junction  with  State 
Secondary  Road  1714. 

The  Elliott,  W.H.,  farm  located  on  the  south 
side  of  State  Secondary  Road  1609  and  0.5 
mile  east  of  its  junction  with  State  Secondary 
Road  1710. 

The  Gerald.  Rufus.  farm  located  on  the  east 
side  of  State  Secondary  Road  1818  and  0.5 
mile  north  of  its  intersection  U.S.  Highway  13. 
The  Grimble.  A.I.,  farm  located  on  the  east 
side  of  State  Secondary  Road  1608  and  0.5 
mile  north  of  its  junction  with  U.S.  Highway 
401. 

The  Holiday.  Waddell,  farm  located  on  the 
south  side  of  State  Secondary  Road  3122  and 
its  junction  with  State  Secondary  Road  1402. 
The  Jackson,  J.T.,  farm  located  on  the  west 
side  of  State  Secondary  Road  1403  and  0.7 
mile  north  of  its  junction  with  U.S.  Highway 
401. 

The  Lee,  Jack,  farm  located  on  the  west 
side  of  State  Secondary  Road  1716  and  0.1 
mile  north  of  its  junction  with  State 
Secondary  Road  1717. 

The  Lockamy,  Earl,  farm  located  on  the 
west  side  of  U.S.  Highway  301  and  .3  mile 
south  of  its  junction  with  State  Secondary 
Road  1802. 

The  Lovick,  Eugene,  farm  located  on  the 
north  side  of  State  Secondary  Road  1732  and 
0.9  mile  west  of  its  junction  with  U.S. 
Highway  301. 

The  MaHhews,  Ada  H..  farm  located  on  the 
east  side  of  State  Secondary  Road  1818  and 
0.7  mile  north  of  its  intersection  with  U.S. 
Highway  13. 

The  Matthews,  Isiah.  farm  located  on  a 
private  road  off  the  east  side  of  U.S.  Highway 
301  and  0.1  mile  north  of  its  junction  with 
State  Secondary  Road  1722. 

The  McKeithan.  Sarah  E..  farm  located  on 
the  west  side  of  U.S.  Highway  301  and  0.3 
mile  north  of  its  junction  with  State 
Secondary  Road  1815. 

The  McLaurin.  Bumice,  farm  located  on  the 
north  side  of  State  Secondary  Road  1720  and 
0.7  mile  east  of  its  intersection  with  State 
Secondary  Road  1719. 

The  McLaurin.  Elwood,  farm  located  on  the 
west  side  of  U.S.  Highway  301  and  0.2  mile 
north  of  its  junction  with  State  Secondary 
Road  1828. 


The  McLaurin,  George,  farm  located  on  the 
north  side  of  State  Secondary  Road  1722  and 
0.4  mile  west  of  its  junction  with  U.S. 
Highway  301. 

The  McLaurin,  Greg,  farm  located  on  the 
south  side  of  State  Secondary  Road  1722  and 
0.3  mile  west  of  its  junction  with  U.S.' 
Highway  301. 

The  McLaurin,  H.A.,  farm  located  on  the 
south  side  of  State  Secondary  Road  1722  and 
0.41  mile  west  of  its  junction  with  U.S. 
Highway  301. 

The  McLaurin.  McLaurin,  farm  located  on 
the  north  side  of  State  Secondary  Road  1722 
and  0.5  mile  west  of  its  junction  with  U.S. 
Highway  301. 

The  McLaurin,  Octavious.  farm  located  on 
the  north  side  of  State  Secondary  Road  1722 
and  0.51  mile  west  of  its  junction  with  U.S. 
Highway  301. 

The  McMillan.  Vander.  farm  located  on  the 
west  side  of  U.S.  Highway  301  and  0.5  mile 
north  of  its  junction  with  State  Secondary 
Road  1722. 

The  Powell.  William  Clinton,  farm  located 
on  the  south  side  of  State  Secondary  Road 
1722  and  0.3  mile  east  of  its  junction  with 
State  Secondary  Road  1714. 

The  Pruitt,  K.D.,  farm  located  on  the  west 
side  of  U.S.  Highway  13  and  0.6  mile  north  of 
its  intersection  with  State  Secondary  Road 
1818. 

The  Roberts.  Christine  Dawson,  farm 
located  on  the  south  side  of  State  Secondary 
Road  1714  and  0.5  mile  west  of  its  junction 
with  State  Secondary  Road  1716. 

The  Shirman,  Harry,  farm  located  on  the 
west  side  of  State  Secondary  Road  1400  and 
0.1  mile  south  of  its  junction  with  State 
Secondary  Road  1401. 

The  Smith.  Agnes,  farm  located  on  the 
south  side  of  State  Secondary  Road  1720  and 
0.7  mile  east  of  its  intersection  with  State 
Secondary  Road  1719. 

The  Smith,  Larry  Don,  farm  located  on  a 
private  road  off  the  west  side  of  U.S. 
Highway  301  and  0.2  mile  south  of  its  junction 
with  State  Secondary  Road  1722. 

The  Turner,  W.E.,  farm  located  on  a  private 
road  off  the  east  side  of  U.S.  Highway  301 
and  0.2  mile  north  of  its  junction  with  State 
Secondary  Road  1722. 

The  Underwood,  George,  farm  located  on 
the  south  side  of  State  Secondary  Road  1730 
and  0.5  mile  east  of  its  junction  with  State 
Secondary  Road  1723. 

The  Underwood.  Olive  T.,  farm  located  on 
the  east  side  of  State  Secondary  Road  1723 
and  0.8  mile  south  of  its  junction  with  State 
Secondary  Road  1722. 

The  Valentine,  Ike,  farm  located  on  the 
West  side  of  State  Secondary  Road  1402  and 
0.9  mile  south  of  its  junction  with  State 
Secondary  Road  1400. 

The  Williams,  CD.,  farm  located  on  the 
north  side  of  State  Secondary  Road  1719  and 
1.21  miles  north  of  its  intersection  with  Stale 
Secondary  Road  1720. 

The  Williams.  Maggie,  farm  located  on  the 
north  side  of  State  Secondary  Road  1719  and 
1.2  miles  north  of  its  intersection  with  Stale 
Secondary  Road  1720. 

Duplin  County.  The  Branch.  Hall,  farm 
located  0.3  mile  northwest  of  State  Highway 
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11  and  1  mile  nocthcast  uf  junction  o(  tai4l     ■ 
kighway  and  Slate  Secondary  Road  137& 

The  Dobson.  Elizabeth  S..  farm  located  on 
the  north  side  of  Slate  Highway  24  and  0.2 
mile  east  of  its  interseclioa  with  Slate 
Secondary  Road  1737. 

TItb  Dodson.  TwiHie.  farm  located  on  the 
south  side  of  State  Secondary  Road  1912  and 
0.7  mile  west  of  the  junction  of  said  road  and 
Slate  Mshway  11. 

The  Fai«on,  Moses,  farm  located  1.1  miles 
south  of  Stale  Secondary  Ro«i  1307  and  1.5 
miles  east  of  the  junction  of  said  road  with 
Stale  Secondary  Road  1352. 

The  Grand.  Hetro.  fann  located  0.2  mile 
southwest  of  end  of  State  Secondary  Road 
1981. 

The  Holland.  William,  farm  located  on  the 
west  side  of  U.S.  Highway  117  at  the  junclioa 
of  Slate  Secondary  Road  190a 

The  Hoover.  Annie,  farm  located  on  the 
west  side  of  U.&  Highway  117  and  0.2  mile 
north  of  the  intersection  of  said  highway  with 
Stale  Secondary  Road  1909. 

The  Jones.  H.A..  No.  2,  farm  located  on 
both  sides  of  State  Secondary  Road  1700  and 
0.8  mile  west  of  its  intersection  with  the 
Northeast  Cape  Fear  River. 

The  Komegay,  Cecil,  farm  located  on  the 
northwest  side  of  Slate  Secondary  Road  1308 
and  1  mile  southwest  of  its  intersection  with 
Stale  Secondary  Road  1500. 

The  Lee.  Daphne,  farm  located  on  the  south 
side  of  Slate  Highway  24  and  0.3  mile  eaat  of 
its  intersection  with  State  Secondary  Road 
1737. 

The  McGowan.  Henry  C  Heirs,  farm 
located  0.6  mile  south  of  State  Secondary 
Road  1700  and  0.7  mile  east  of  its  junction 
with  Slate  Highway  11. 

The  Miller,  O'Berry.  farm  located  on  the 
north  side  of  State  Secondary  Road  1700,  and 
0.1  mile  east  of  its  junction  with  Stale 
Highway  11. 

The  Miller.  Willie  Mae.  farm  located  on  the 
south  side  of  State  Secondary  Road  1961  and 
1.1  miles  west  of  the  intersection  of  said  road 
and  Stale  Secondary  Road  1962. 

The  Monk.  Johnny,  farm  located  on  the 
north  side  of  Stale  Secondary  Road  1104  and 
0.1  mile  west  of  the  junction  of  said  road  with 
State  Secondary  Road  1003. 

The  Moore.  Macy  J.,  farm  located  on  the 
south  side  of  State  Secondary  Road  T301  at 
the  junction  of  said  road  with  State 
Secondary  Road  1353. 

The  Outlaw.  Oliver,  farm  located  on  both 
sides  of  State  Secondary  Road  1300  and  the 
east  side  of  State  Secondary  Road  1301 
where  these  roads  intersect. 

The  Pate,  Rot)ert  Lee,  farm  located  on  both 
sides  of  State  Secondary  Road  1357  and  0.9 
mile  southwest  of  the  junction  of  said  road 
and  Slate  Secondary  Road  1306. 

The  Phillips,  Hubert  farm  located  on  the 
east  side  of  State  Secondary  Road  1375  and 
0.7  mile  northwest  of  its  junction  with  Stale 
Highway  24. 

The  Pigford.  P.H..  farm  located  on  the  south 
side  of  Slate  Secondary  Road  1960  and  0.2 
mile  east  of  the  dead  end  of  said  road. 

The  Quino.  ioaeph.  fann  located  on  both 
■des  of  State  Secondary  Road  1126  and  1.6 
miles  west  of  the  loterseclioQ  of  said  read 
with  State  Secondary  Road  lioa 

The  Stokes.  F»ed.  farm  located  on  the  south 
side  of  Sute  Secondary  Road  1980  and  ^4 


miles  west  of  the  junction  of  said  road  and 
SlaU  Secondary  Road  1979. 

The  Stokes,  |  D..  Jr.,  farm  located  on  both 
sides  of  State  Secondary  Road  1980  and  0.3 
mile  east  of  the  dead  end  of  said  road. 

The  Thomas,  Oouglaa  M..  farm  located  on 
the  southwest  side  of  State  Secondary  Road 
1700  and  a4  mile  northwest  of  the 
intersection  of  said  road  with  State 
Secondary  Road  172a 

The  Thomas,  JR..  farm  located  on  the  soudi 
side  of  State  Secondary  Road  1700  and  1.8 
miles  east  of  intersection  of  said  road  and 
State  Secondary  Road  1701. 

The  Tyner.  JR.,  farm  located  on  the  south 
side  of  Slate  Highway  24  and  on  the  east  wde 
ef  State  Secondary  Road  1737  at  the 
intersection  of  said  roads. 

Greene  County.  The  Alexander,  Jenny, 
farm  located  on  the  west  side  of  State 
Secondary  Road  1419  and  0.3  mile  south  of  its 
junction  with  Suie  Highway  903. 

The  Cannon.  James  E,,  farm  located  on  the 
cast  side  of  Stale  Secondary  Road  1004  and 
0.4  mile  south  of  Us  junction  with  State 
Highway  903. 

The  Edwards,  Joe  E.,  ferm  located  on  the 
west  side  of  State  Secondary  Road  1413  and 
a4  mile  north  af  it*  junction  with  State 
Secondary  Road  1400, 

The  Nethercutt,  Lawrence,  farm  located  on 
the  north  and  south  sides  of  State  Secondary 
Road  1400  and  3.0  miles  southeast  of  ita 
junction  with  U.S  Highway  13. 

The  Wilson.  Paul,  farm  located  on  the 
south  side  of  Slate  Secondary  Road  1418  and 
1.0  mile  east  of  its  junction  with  Sjate 
Secondary  Road  1400. 

Harnett  County.  That  area  bounded  by  a 
line  beginning  at  a  point  on  the  Hamett-Lee 
County  line  due  west  of  the  head  of  Barbecue 
Swamp  and  extending  east  to  the  head  of 
said  swamp,  then  south  and  east  along 
Barbecue  Swamp  to  its  intersection  on  State 
Secondary  Road  1201,  then  soeth  and 
southeast  along  said  road  to  its  junction  with 
State  Highway  27.  then  southeast  along  said 
highway  to  its  junction  with  State  Highway 
24,  then  southeast  along  said  highway  to  its 
juncHon  with  State  Secondary  Road  1111, 
then  southwest  along  said  road  to  its 
intersection  with  Harnett-Moore  County  line, 
then  northwest  along  the  Hamell-Moore 
County  line  lo  its  junction  with  the  Moore- 
Hamett-Lee  County  line,  then  northeast  along 
the  Harnett-Lee  County  line  to  the  point  of 
heginpi'^g 

That  aiea  bounded  by  a  line  beginning  at  a 
pomt  where  the  Haraett-Cumberiand  County 
line  and  McLeod  Creek  intersect  and 
extending  northwest  along  said  creek  lo  its 
intersection  with  SUte  Secondary  Road  1117. 
then  northeast  aorthwest  and  north  along 
said  road  to  its  intersection  with  Anderson 
Creek,  then  southeast  along  said  creek  to  its 
intersection  with  the  State  Highway  2ia  then 
northeast  along  said  highway  to  its  junction 
with  State  Secondary  Road  203a  then 
southeast  along  said  road  lo  its  junctioa  with 
State  Secondary  Road  2031.  then  southwest 
along  said  road  to  its  intersection  with  the 
Hamett-Cumberiend  County  line,  then 
southwest  and  west  along  said  county  line  to 
the  point  of  begianing. 

The  Forthbeiry.  Bennett  farm  located  on 
the  south  side  of  State  Secondary  Road  1141 


and  a4  mile  east  of  the  junction  of  said  road 
with  State  Secondary  RomI  1139, 

The  Frixzelle,  Roscoe,  farm  located  on  Ihe 
south  side  of  State  Secondary  Road  1141  and 
0.3  mile  east  of  the  junction  of  said  road  with 
Slate  Secondary  Road  1139. 

The  Gilchrist  Leonard  W.,  farm  located  on 
the  southeast  side  of  Stale  Secondary  Road 
1111.  0.4  mile  north  of  the  junction  of  said 
road  with  State  Secondary  Road  1110. 

The  McNeil  Raymond  F..  farm  located  on 
the  east  side  of  State  Secondary  Road  1201 
and  north  of  the  junction  of  said  road  %vith 
State  Secondary  Road  1202. 

The  Pulley,  Clarence  E..  farm  located  on 
the  north  side  of  State  Secondary  Road  1141 
and  0.4  mile  east  of  Ihe  junction  of  said  road 
with  State  Secondary  Road  1139. 

The  Senna,  David,  farm  located  on  the 
south  side  of  State  Secondary  Road  1141  and 
0.4  mile  east  of  the  junction  of  said  road  with 
State  Secondary  Road  1139. 

The  Spaulding,  James,  farm  located  on  the 
north  side  of  State  Secondary  Road  1141  and 
1.3  miles  east  of  the  junction  of  said  road 
with  State  Secondary  Road  1139. 

The  Thomas.  Floyd  E.,  farm  located  on  the 
northeast  side  of  Slate  Secondary  Road  1148 
and  0.2  mile  north  of  the  junction  of  said  road 
with  Slate  Secondary  Road  1117. 

The  Womack.  E.  H.,  farm  located  on  the 
east  side  of  State  Highway  27,  and  1  mile 
north  of  the  junction  of  said  highway  with 
State  Highway  24. 

Hoke  County.  That  area  bounded  by  a  line 
beginning  at  a  point  where  U.S.  Highway  401 
intersecU  with  Hoke-Scotland  County  line, 
then  northeasterly  along  said  highway  lo  its 
junction  with  the  Raeford  city  limits,  then 
southeast  and  north  along  said  city  limits  to 
its  junction  with  Business  Highway  401.  then 
east  and  northeast  along  said  highway  lo  its 
junction  with  U.S.  Highway  401.  then  easterly 
along  said  highway  to  its  intersection  with 
the  Cumberland-Hoke  County  line,  then 
southeast  along  said  county  line  lo  its 
junction  with  the  Hoke-Robeson  County  line, 
then  southwest  and  west  along  said  county 
line  to  its  junction  with  the  Hoke-ScoUand 
County  line,  then  northerly  along  said  county 
line  to  the  point  of  beginning. 

The  Fowler,  Ame,  farm  located  on  the 
north  side  of  Stale  Secondary  Road  1203  and 
0.2  mile  northeast  of  the  junction  of  said  road 
with  Stale  Secondary  Road  1207. 

The  Johnson,  George,  farm  located  on  the 
south  side  of  State  Secondary  Road  1219  and 
0.3  mile  east  of  the  junction  of  said  road  with 
Slate  Secondary  Road  12ia 

The  McGregor,  Gilbert  farm  located  on  the 
south  side  of  Stale  Secondary  Road  1219  and 
0.4  mile  east  of  the  junction  of  said  road  with 
Stale  Secondary  Road  1216. 

The  McRae.  Ervia  fann  located  on  the 
north  side  of  State  Secondary  Road  1302  and 
1  mile  west  of  the  junction  of  said  road  with 
Stale  Secondary  Road  1303. 

Johnston  County,  The  McArthur.  Margaret 
farm  located  1.4  miles  north  of  State 
Secondary  Road  1180  and  0.9  mile  west  of  the 
junction  of  said  road  and  Slate  Secondary 
Road  1006. 

Lenoir  County.  The  Berwick.  Charles  H. 
and  Evelyn  Suitoo.  farm  located  on  the  aorth 
side  of  State  Secondary  Road  1324  and  0.1 


mile  east  of  ita  ywwJink  wiik  Slate  Second  try 
RoadUfiBi. 

The  Bmxtoik  Clyde.  Estate  located,  on  bath 
side&  of  Stale  SecMulary  Road  1BQ2  and  ei9 
mile  northeast  of  the  junction  of  State 
Secondary  Road  UOB  and  State  HigbvMey  IV 

The  Carey.  lack,  farm  located  an  both  sides 
of  Stale  Sccoadaiy  BoMf  1906  and  1  mile  east 
of  its  junctioa  with  US-  Kigt>w^  2B5k 

The  DavMon.  Way«c.  (arm  located  on  State 
Secondary  Road  tSIS  aad  0.3  miTe  north  of  its 
junction  with  State  Seconcfiary  Road  1318. 
TTie  Faulkner,  laabeCe,  farm  Coca  ted  on 
both  sid^s  ofSlate  Seconifaiy  Road  1805  and 
0,5  mite  east  of  its  janctioii  witft  State 
Secondary  Road  T720!. 

TIte  Herring,  Frairnfa  F.,  fiimn  located  on 
the  we»»  side  of  Stafp  Secnndary  Road  T3TO 
andff.8  mi^e  south  of  its  JTjncTror  with  State 
Secoirrfary  Road  TJTX. 

The  F^Ti  lug,  Jacfc  A.,  farrtt  teratwf  on  brjtft 
side*  of  State  Secorrdery  Read  T31tt  amf  ».4 
inire  so^rtn  of  it*  jiwdfoH  wifff  Stuttt 
Seconcfery  Road  Tjrt. 

The  Herring,  Hcibeit,  favwi  loeaterf  in  tfw 
northwest  junction  ««f  Slate  Secowdwy  R«»d9 
1318  and  1316. 

The  Jarman,  P.R.,  farnr  tecarted  ow  *« 
soBtheaet  side  of  Stalte  Secondasy  Roaff  T7M 
and  B.7  mile  seethwesl  t^its  jenrtisn  with 
Stsffe  Secondary  Road  1318. 

The  Pelletier.  Roger,  farm  located  on  the 
nertheast  side  of  State  Secondary  Road  1316 
and  0.3  mile  nerthwest  of  itv  juBctren  wttfl 
State  Seconcfery  Road  13T8. 

The  Rouse,  Forrest  form  located  on  Ifce 
northeast  side  of  State  Secondary  Road' 1143 
and  2.9  miles  northwest  of  its  intersecthnr 
with  9«ateSecoiidarrRowl  1154. 

The  Rouse,  James,  farm  located  an  the 
sotttheast  side  of  SUt«  Secondary  Road  1307 
and  Ot4  niir  oeulhwiisl  of  the  junctioit  of  said 
road  an^  State  SeeonAvy  Road  13Z4k 

Tim  Siittoa.  Cortisk.  Estate  locateti  on  the 
west  side  of  Stale  Seujiwhuy  Road  132*  and 
Oi5  mite  MSth oi  ilv pMctoon  with  State 
Secoadspjf  Roeidiam 

IfaeSoMoa.  Itsisej.  farm  located  or  Ae 
weat  siilr  si  State  flseundary  Bsart  13m  and 
0.2  aiife  soalb  oi  ito  JMctsoB  witik  SHilc 
SecoMiBqp  BoodiUM 

The  Sutitesi.  )siUk  W.  iaini  located  in  th« 
souiiwejt  \mKimm  at  S*b^  Oi  i  iiidiajp  ft—d. 
133a  and  State  Secasidaey  Road  13aB 

The  Suttan.  Mency.  taem  kxated  OK  liK 
soath  aide  of  State  Sscowdary  Rood  1330  and 
0.5  mii*  •eat  of  itajiMetiast  witb  SiHta 
Secondary  Road  Uftt. 

The  Satloa.  W.  idwuiJ,  iasak  kocaled  an 
tlw  east  side  of  Sute Secaadary  Read  1333 
and  a4  mile  soath  at  State  Secondary  Road 
1330. 

The  T^fktK.  Hebat.  facm  located  a»  \km 
neetb  side  of  Stat*  Secandacy  Road  IIM  and 
0.3  mile  east  of  its  junclioa  with  State 
Highwaiy  56v 

The  Ti^ilar.  Hebas;  No..  X  fassk  located  oa 
the  sooth  side  of  Stale  Secaadacy  Read  liai, 
0^  Bi^  Bast  oi  ita  iHBflinn  with  State 
Highway  &&. 

Peader  County  Ihat  acea  boandedby  a 
line  beynninftata  poiat,  where  Stale 
Secondary  Road  UOb  iatecsecla  the  Veadac- 
Bladen  Coaoty  fine,  aad  ante ndingnartheast 
along  said  county  kac  to  ita  janction  with 
Black  Rii>et.thea  southeast  atoaa said  riaer 


to  ita  intecsectioR  widi  State  Hiiibway  XEOk 
then  southwest  along  said  highway  la  its 
junctiaa  with  Stale  Secondary  Read  mx 
IheRssMitiieBat  alanf  aaidroad  to  itejiunctiaa 
with  Sttfte  Secondary  Road  llOV.  Ibea 
southwest  and  northwest  alor^  said  toad  to 
the  point  of  begianin^^ 

That  area  bouoded  by  a  Line  bcgiunia^  at  a 
point  wheie  Slate  Secoadaiy  Read  V^7,. 
junctions  with  U.S.  Hi^hMiay  117.  and 
extending  northwest  along  said  highway  to 
its  inlersection  with  Waiker  Swamp,  then 
norlheaal  alaag  said  Kwuunp  to  ita  junction 
with  Pike  Creek,  then  southeast  alon^said 
creek  to  its  janction  with  the.  Nartheaat  Cape 
Feac  River.,  then  south  along,  said  liver  to  Us 
intersection  wXii  State  Highway  2131  thea 
southwest  along  said  highway  to  its  pinction 
with  Stale  Secondary  Road  1518,  then 
southeast  atong  said  road  to  its  juBction  with 
SlBtB  Secondary  Road  T5T7;  then  westerly 
along  said  road  to  the  point  of  beginning. 

The  Anderson.  Julian  W.,  farm  located  on 
both  sides  of  State  Secondary  Road  1T08  and 
0.9  mrfe  northwest  of  the  junction  of  said  road 
artd  State  Secondary  Road  HOT. 

The  Batson.  Arthur,  farm  located  on  the 
east  side  of  State  Secondary  Road  T411  and 
1.5  miles  east  of  its  hrtersection  with  U.S. 
Hrghwary  117. 

TheCorbett,  W.M..  farm  located  on  both 
sides  of  State  Secondary  Road  T201  al  its 
junetron  wi*  State  Serondary  Roed  11200. 

The  DeeSi  Betty  B..  farm  located  0.8  mile 
east  of  State  Secomiary  Road  1411  and  1.5 
mites  east  of  its  intersection  witfi  U.S. 
Highway  117. 

The  Fensek  F.F.,  fenw  focated  on  the  north 
side  of  State  Secondary  Road  nos  and  aS 
mile  west  of  its  junction  with  State 
Secondary  Road  1133. 

The  Hardie,  George,  fferm  tecaied  on  the 
north  side  of  a  field  road  0.4  mile  eest  of 
State  Secondary  Read  n(W  and  0.2  mile 
northoBat  of  its  in*WBectton  with  Lyon  Canal. 

The  Hbtctteson,  Kafir,  farm  Iceated  on  field 
road  X7  ndtea  eert  0*  D.S.  Highway  117  and 
0.3  mile  soath  of  its  iwteisactwn  with  State 
Seeandarj'  Road  Tfit. 

The  tanier,  AdmaK  farm  located  on  the 
southeast  side  at  State  Secandacy  Road  Mil 
and  1.4  miles  east  of  its  intersection  with  U.S. 

H*g|»Myl*7 

The MaishalU  Crawford,  farm  located  on 
the  narth  aide  of  State  Seaoadary  Read  llflS 
and  6.amiie  west  of  ita  jaaction  witb  Stetv 
Secondeay  Road  1133. 

Ibe  Masshati.  Mihnn  fann  lecaied  oa  the 
nortli  side  of  State  Secom^ry  Road  1103  nd 
0.6  mile  cast  of  the  southern  jiunctian  af  said 
road  and  State  Secondary  Read  MBI- 

The  Terrell,  Nancy,  farm  located  on  a  field 
road2.ftsiia»ea«t  af  U  Si^  Hi^taway  117  and 
0.3  adle  asalb  af  ita  interaectian  vwth  Stata 
Secondary  Rood  VHlu 

The  Thempsoa.  EMck.  farm  located  oa  Ih* 
southwest  side  of  Slate  Secondary  Road  1106 
and  0.5  svile  northwest  of  ita  junction  widi 
State  Secondary  Road  1107. 

The  Wardk.  Mary  Alice,  farm  bcalad  on  a 
field  nad  6,8.  auie  aaat  af  Stata  Secandacy 
Read  Mil  and  V5  milea  east  af  ita 
inteneUioa  with  U.S.  Mighsway  117. 

PiU  County  The  Cannoak.  (aana.  laias. 
located  on  the  west  side  of  State  Secoadasy 
Road  leu  and  OJ  mile  narth  ai  ita  iaoEtion 
with  Stair  Secmdary  Road  1017. 


Richmond  Cammty.  The  Cosin8tOB..TaUy, 
farm  lacaled  an  pri  vstr  road  0.1  mile  mth 
off  of  Slate  Secondary  Road  1433  and  a6  mile 
east  of  U.S.  Highway  22*. 

The  Fsdwr.  George,  faens  located  on  the 
north  side^  of  State  Secondary  Road  1827  and 
0.1  mileasottaastof  itajanclios  siith  Stale 
Secoadary  Road  fR5^ 

The  Jackson,  fames,  ferm  located  on 
pfnFste  road' 0.2  mile  iwft^i  off  of  State 
Secondary  RoadT433  and  ff,©  mife  east  of 
U.S.  Highway  229. 

The  Foe,  Willi  cHTi.  ferm  bcated  0.8  mile  on 
uim^imbererf  road  off  State  Route  1475  and  0.2 
mile  southeast  of  its  junction  with  State  Road 
148S. 

The  Steele.  Thomas,  farm  located  on  the 
northeast  side  ofSlate  Road  1442  and  0.4  mile 
southwest  of  it&iunction  with  State  Road 
148^ 

The  Terry,  Elijah,  farm  located  on  the 
northwest  side  of  Stale  Secoadary  Road  1442 
and  0.2  mile  northwest  af  its  junUicin  with 
State  Secaadary  Road  1477. 

The  Watkins.  John.  Q..  farm  located  on  the 
southeast  side  of  State  Secoadary  Road  1476 
and  6.3  Rule  northeast  of  it»  juachon  with 
Stale  Secoadary  Road  1442. 

The  Watkim  Moahy,  farm  located  on  both 
sides  of  State  Secondary  Road  1476  and  0.2 
mile  northeast  of  its  jaactionaath  State 
Seeondacy  Bead  1442. 
Robeson  Cfumty.  The  entire  cesflty, 
Sampson  County.  The  entire  county. 
Scotland  CouMy  The  Cariaichaei,  John, 
farm  located  on  both  sides  of  State 
Secondary  Rood  na2  aad  OZ  mde  southwest 
of  its  intersection  with  State  Secondary  Road 
1611. 

ThcCoie.  Hattie  Mae.  farm  located  on  the 
northwest  side  of  State  Secaadary  Road  1412 
and  0:5  mile  northwest  of  the  iateFsedion'  of 
said  road  and  Slate  Secondary  Road  T332. 
TlteCooley.  Calvin,  farm  located  on  the 
northwest  side  of  Stale  Secondary  Road  1412 
and  1.0  mile  southwest  of  the  intersection  of 
said  read  and  Slate  Secondary  ROad  1332. 

The  Jackson.  Coy,  farm  located  on  the  left 
side  of  U.S.  Highway  501  and  0.3  mrte  swith 
of  the  Scotland-Hoke  County  line  on  U.S. 
Highway  501. 

The  fames,  M.  P.,  farm  located  on  the 
southeast  side  of  State  Secontfmy  Road  T812 
where  State  Secondary  Road  HU9  hilereeds 
wiffr  said  road. 

The  McNeill,  John  H.,  farm  located  an  the 
southwest  side  ofSlate  Secondary  Road  T332 
and  0.5  mile  northwest  of  Us  jundioir  with 
State  Secondary  Road  1400. 

The  McQueen,  Clifton,  farm  located  on  the 
northwest  side  of  Stale  Secondary  Road  1412 
and  1.0  mile  southwest  of  the  intersection  of 
said  road  and  Stale  Secondary  Road  1332. 

The  Rowell.  J.  T..  farm  located  on  the  east 
side  of  Stale  Secondary  Road  1400  and  1 A 
mile  north  of  its  junction  with  State 
Secondary  Road  1412. 

The  Wilks,  James  L,  farm  located  on  both 
sides,  of  Slate  Secondary  Road  1400  OB  mile 
east  of  its  junction  with  U.S.  Highway  15-501. 

Wayna  County.  The  Berwick.  Jack,  farm 
located  on  the  west  side  of  Stale  Secondary 
Road  1932  and  0.6  mile  south  of  the  junction 
of  said  road  and  State  Secondary  Road  1934. 
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The  Bowden,  B,  J.,  farm  located  on  the  west 
side  of  State  Secondary  Road  1931  and  0.2 
mile  south  of  intersection  of  said  road  and 
Stale  Secondary  Road  1120. 

The  Broadhurst,  )ohnny  Lee.  farm  located 
on  the  north  side  of  State  Secondary  Road 
1744, 1.2  miles  northeast  of  intersection  of 
said  road  and  State  Secondary  Road  1915. 

The  Broadhurst.  W.  G..  estate,  located  0.4 
miles  east  of  Indian  Springs  on  the  north  side 
of  State  Secondary  Road  1744. 

The  Creech.  Walter,  farm  located  on  the 
north  side  of  State  Secondary  Road  1744.  0.7 
miles  east  of  the  intersection  of  said  road  and 
State  Secondary  Road  1915. 

The  Daniels.  Riley,  farm  located  on  the  east 
side  of  State  Secondary  Road  1915,  0.1  miles 
south  of  junction  of  said  road  and  State 
Secondary  Road  1120. 

The  Exum,  Molly,  farm  located  on  the  east 
side  of  State  Secondary  Road  1739  and  0.1 
mile  south  of  the  junction  of  said  road  and 
Stale  Highway  55. 

The  Gautier.  Rosa  Mae,  farm  located  on  the 
east  side  of  State  Secondary  Road  1915  and 
0.8  miles  south  of  junction  of  said  road  and 
State  Secondary  Road  1914. 

The  Georgia-Pacific  Corp.,  farm  located  on 
the  north  side  of  Slate  Secondary  Road  2010 
at  the  junction  of  said  road  and  State 
Secondary  Road  1938. 

The  Grady,  Annie,  farm  located  on  the 
west  side  of  State  Secondary  Road  1915,  0.1 
mile  south  of  junction  of  said  road  and  Slate 
Secondary  Road  1120. 

The  Greenfield,  Charlie,  farm  located  on 
both  sides  of  Slate  Secondary  Road  1915  and 
0.2  miles  north  of  junction  of  said  road  and 
State  Secondary  Road  1914. 

The  Greenfield,  Henry,  farm  located  4.1 
miles  east  of  the  Dudley  city  limits,  on  the 
south  side  of  Slate  Secondary  Road  1120. 

The  Greenfield,  Maltie,  farm  located  on  the 
north  side  of  Slate  Secondary  Road  1914,  0.9 
miles  east  of  junction  of  said  road  and  State 
Secondary  Road  1915. 

The  Greenfield.  William,  No.  1,  farm 
located  4  miles  west  of  the  Seven  Springs  on 
Stale  Secondary  Road  1744, 0.2  miles  west  of 
junction  of  said  road  and  State  Secondary 
Road  1913. 

The  Haggin,  Joe,  No.  2,  farm  located  on  the 
east  side  of  State  Secondary  Road  1931  and 
1.1  miles  northeast  of  its  intersection  with 
State  Secondary  Road  1120. 

The  Ham,  Thedy.  Estate,  farm  located  on 
the  west  side  of  State  Secondary  Road  1913, 
0.5  miles  south  of  junction  of  said  road  and 
State  Highway  111. 

The  Herring.  Thel,  farm  located  on  the  west 
side  of  Slate  Secondary  Road  1711  and  0.4 
mile  north  of  its  junction  with  U.S.  Highway 
70A. 

The  Humphrey,  Josephine,  farm  located  on 
the  east  side  of  Slate  Secondary  Road  1932 
and  0.2  mile  north  of  its  intersection  with 
State  Secondary  Road  1120. 

The  Lofton,  Charles  R.,  farm  located  on  the 
north  side  of  Stale  Secondary  Road  1744, 0.2 
miles  east  of  Indian  Springs. 

The  Lofton,  Mary  F.,  farm  located  on  the 
south  side  of  Slate  Secondary  Road  1745  and 
0.1  mile  west  of  its  junction  with  State 
Secondary  Road  1952. 

The  McClenny.  G.  A.,  farm  located  on  the 
south  side  of  Stale  Secondary  Road  1007  and 


0.1  mile  west  of  the  junction  of  said  road  with 
State  Highway  581. 

The  O'Quinn.  Earl,  farm  located  on  the 
north  side  of  Stale  Secondary  Road  1914,  0.4 
miles  east  of  junction  of  said  road  and  Slate 
Secondary  Road  1915. 

The  Price,  )essie  W.,  farm  located  on  the 
east  side  of  State  Secondary  Road  1948  and 
0.7  mile  south  of  the  junction  of  said  road  and 
State  Secondary  Road  1744. 

The  Raynor,  Early,  No.  1.  farm  located  on 
the  south  side  of  U.S.  Highway  13  and  0.3 
mile  east  of  its  junction  with  State  Secondary 
Road  1207. 

The  Raynor,  Early,  No.  2.  farm  located  on 
the  north  side  of  State  Secondary  Road  1101 
and  0.7  mile  east  of  its  intersection  with  State 
Secondary  Road  1105. 

The  Sasser.  Johnny,  farm  located  on  the 
west  side  of  State  Secondary  Road  1931  and 
0.3  mile  south  of  its  junction  with  Slate 
Secondary  Road  1930. 

The  Sherrill  Robert  G..  farm  located  9.1 
miles  southeast  of  Goldsboro  on  the  east  side 
of  State  Secondary  Road  1915,  0.1  mile  south 
of  junction  of  said  road  and  Slate  Secondary 
Road  1120. 

The  Simmons,  James,  farm  located  on  the 
southwest  side  of  Stale  Secondary  Road  1932 
and  0.2  mile  northwest  of  the  junction  of  said 
road  and  Slate  Secondary  Road  1934. 

The  Smith,  Allen  J.,  farm  located  on  both 
sides  of  State  Secondary  Road  1953  and  0.5 
mile  north  of  State  Highway  55. 

The  Smith,  M.G.,  farm  located  on  the  west 
side  of  State  Secondary  Road  1952  and  0.3 
mile  south  of  its  junction  with  State 
Secondary  Road  1745, 

South  Carolina 

(1)  Generally  infested  area.  None. 

(2)  Suppressive  areas. 

Dilion  County.  The  entire  county, 
Florence  County.  The  Bartel.  D.L..  farm 
located  at  the  west  end  of  a  farm  road  and 
0.35  mile  from  the  junction  of  said  farm  road 
with  Stale  Secondary  Road  1329,  said 
junction  being  0.55  mile  north  of  the  junction 
of  said  Stale  Secondary  Road  1329  with 
South  Carolina  Highway  51  and  U.S. 
Highway  378. 

The  McAllister,  Armstrong,  farm  located  at 
the  end  of  a  dirt  road  and  0.4  mile  northwest 
of  its  junction  with  another  dirt  road,  then 
south  along  said  dirt  road  to  its  junction  with 
another  dirt  road,  then  westerly  along  said 
dirt  road  to  its  junction  with  State  Secondary 
Highway  34,  said  junction  being  1.1  miles 
southeast  of  the  junction  of  State  Secondary 
Highway  149  with  State  Secondary  Highway 
34. 

The  Moore,  Samuel,  farm  located  on  the 
north  side  of  State  Secondary  Road  893  and 
1.05  miles  west  of  the  junction  of  said  road 
893  with  Stale  Secondary  Road  57,  said 
junction  being  2.2  miles  north  of  the  junction 
of  said  road  57  with  State  Secondary  Road 
40. 

The  Munn,  F.M.,  farm  located  on  the 
southeast  side  of  the  intersection  of  Stale 
Secondary  Road  24  with  Jefferies  Creek,  said 
intersection  being  1.3  mites  northeast  of  the 
junction  of  said  road  24  with  Slate  Secondary 
Road  57. 

The  Parker.  Boston,  farm  located  on  the 
northwest  side  of  Stale  Secondary  Road  791 


and  a3  mile  northeast  of  the  junction  of  said 
road  791  with  Stale  Secondary  Road  732,  said 
junction  being  1.7  miles  northeast  of  the 
junction  of  said  road  732  with  State  Highway 
51. 

The  Poston,  A.D.,  farm  located  on  the  south 
side  of  the  intersection  of  Big  Swamp  with 
U.S.  Highway  378,  said  intersection  being  1.0 
mile  northwest  of  the  junction  of  said 
highway  378  with  Stale  Highway  51. 

The  Poston,  Bussy,  farm  located  on  the 
west  side  of  State  Secondary  Road  34  and  2.9 
miles  south  of  the  junction  of  said  road  34 
with  Slate  Secondary  Road  360,  said  junction 
being  0.5  mile  southeast  of  the  intersection  of 
said  road  34  with  State  Secondary  Road  46. 

Horry  County.  That  area  bounded  by  a  line 
beginning  at  a  point  where  Stale  Secondary 
Highway  33  intersects  the  South  Carolina- 
North  Carolina  Slate  line  and  extending 
south  along  said  highway  to  its  intersection 
with  State  Secondary  Highway  306.  then  west 
along  said  highway  to  its  intersection  with 
State  Secondary  Highway  142,  then  south 
along  said  highway  to  its  junction  with  Slate 
Primary  Highway  9.  then  northwest  along 
said  highway  to  its  intersection  with  Slate 
Secondary  Highway  59,  then  southwest  and 
south  along  said  highway  to  its  junction  with 
Stale  Primary  Highway  917,  then  southwest 
along  said  highway  to  its  intersection  with 
Slate  Secondary  Highway  19,  then  south  and 
southeast  along  said  highway  19  to  its 
intersection  with  U.S.  Highway  701  at 
Allsbrook,  then  northeast  along  said  highway 
to  its  intersection  with  State  Primary 
Highway  9.  then  southeast  and  south  along 
said  highway  to  its  intersection  with  the 
Waccamaw  River,  then  northeast  along  said 
river  to  its  intersection  with  South  Carolina- 
North  Carolina  State  hne,  then  southeast 
along  said  State  line  to  its  intersection  with 
U.S.  Highway  17,  then  southwest  along  said 
highway  to  its  junction  with  Slate  Primary 
Highway  90.  then  west  along  said  highway  to 
its  intersection  with  a  dirt  road  known  as 
Telephone  Road,  said  intersection  being  1.3 
miles  west  of  Wampee.  then  southwest  and 
south  along  Telephone  Road  to  its  end.  then 
northwest  along  a  projected  hne  for  1.9  miles 
to  its  junction  with  Jones  Big  Swamp,  then 
northwest  along  said  swamp  to  its  junction 
with  the  Waccamaw  River,  then  west  along 
said  river  to  its  intersection  with  Stanley 
Creek,  then  north  along  said  creek  1.6  miles, 
then  northwest  along  said  creek  2.8  miles, 
then  north  along  a  line  projected  from  a  point 
beginning  at  the  end  of  the  main  run  of  said 
creek,  and  extending  north  to  the  junction  of 
said  hne  with  Stale  Primary  Highway  905, 
then  southwest  along  said  highway  to  its 
junction  with  Stale  Secondary  Highway  19, 
then  north  along  said  highway  2.4  miles  to  its 
junction  with  a  dirt  road. 

Then  southwest  along  said  road  to  its 
intersection  with  Maple  Swamp,  then  north 
along  said  swamp  to  its  intersection  with 
Stale  Secondary  Highway  65,  then  southwest 
along  said  highway  to  its  junction  with  U.S. 
Highway  701.  then  south  along  said  highway 
to  its  intersection  with  U.S.  Highway  501, 
then  northwest  along  said  highway  to  its 
intersection  with  Stale  Secondary  Highway 
548,  then  west  along  said  highway  to  its 
junction  with  a  dirt  road,  then  west  along 


said  ith-t  rod  Xm  ilB  jiicthw  wilk  ! 
Secoariarr  Ui^Mray  TSk  IIms  HMlk alaqpsaid 
highway  to  il* ^aactis*  «Mlh  Staia  Sacaadary 
Higkiway  Sautbaanorthaaat  adaa^aaid 
higbway  tails  jonction  with  U.S.  Highway 
SOT.  ffren  santl^easf  afong  said  highway  to  its 
junctiorr  wirtr  Statp  SeLUiiJiay  Highway  59T, 
then  rwfttV  aJwiy  saM  higtw»wy  IB  its' 
intaaacdkm  widi  State  Sesawiarf  Hifhway 
97.  tea  taitit  012  aiilc  to  its  inters  act  inn  wi^  a 
dirt  road,  then  north  ill  wig  said  dirt  raa^  to 
its  junction  with.  State  Primary  Highivay  319. 
Iherr  norrtrwrest  aroirg,  said  highway  to  its 
junction  with  Sfatp  Secondary  Highway  T31, 
thea  east  am)  tiortit  aiong  mrii  hrgbvswy  to  its 
inteneetian  wttk  L^oaaiySvaBatp,  than  Meat 
and  northwest  aleng  said  swamp  to  ita 
iiUecseUion  with  Slate  Secondary  Highway 
45,  then  southwest  along  said  highway  to  its 
junction  with  Slate  Secondary  Highway  129, 
therr  northwest  ahmg  said  highway  tu  its 
JBRction  with  U.S.  Highway  SOT.  then 
northwest  along  the  latter  highway  to  rts 
intersection  with  Little  Pee  Dee  River,  then 
northwest  along  said  riverlo  its  jonction  with 
tha  Lumhar  Rivet,  tbao  rutrtiicaa^  alaa^  said 
river  to  its  intersefition.  with  the  South 
Carolina-North  Carofina  State  line,  then 
southeast  along  said  State  line  to  the  point  of 
bcgtaning.  estchtding  tha  araa  wrdata  tli* 
coipocate  linita  of  tbe  t(Man»  of  Coamay  and 
Loris. 

The  Alford.  Alex,  farm  located  on  the  south 
side  of  a  dictcoadaadbain^Zmilaa 
southwest  and  west  of  the  junction  of  said 
dirt  road  and  State  Secondary  Highway  99.* 
said  junctisn  being,  1.75  miles  nacth  of  the 
junction  ofsaid  highway  and  Stale 
Secondary  Highway  97. 

The  BacnhtU,  Bdgaa.  fann  localed  on  both 
sides  ei  a  dirt  caad  ami  a4  mile  eaat  of  its 
junction  with  State  Priamy  Highway  901  said 
junction  being  0.1  mile  northeast  of  the 
junction  of  said  highway  and  S^ate 
Sesaodaty  Highway  377. 

The  Cooper,  Thomas  B..  farm  located 
northeast  of  a  dirt  road  and  0.75  mile 
northwest  of  the  intersection  of  said  dirt  coad 
with  rural  paved  road  Ffv.  T09.  said' 
intersection  being  2.25  mifea  rrorthesst  af  the 
junction  of  said  rurai  paved  road  No.  t09  with 
rural  paved  road  No.  79. 

The  Edge.  Nina  L.  farm  located  oa  the  weat 
side  of  a  dirt  road  and  0.8  mile  southeast  of 
its  juiTctroTT  with  a  scLUiid  mrt  ruad,  said 
junctitnT  being 0.5  ttrHv  sowfti  of  ttre  junctiun 
of  thKotcaad  dirt  nad  aad  SIhIs  ftiiuty 
Highway  90,  said  second  jauctifln  baiagS^A 
mile  southwest  of  the  junction  of  said 
highway  and  State  Secondary  Highway  3T. 
The  Gore,  Sumpter,  farm  located  on  both 
sides  of  a  dirt  road  and  0.75  mifc  rrorttt  of  the 
inl£rsection  of  said  dirt  road  and  State 
Pi'inni  y  Highway  9^  said  intwsectrair  behrj  at 
Goruteaai 

The  Hucks.  Edd.  farm  located  on  the  north 
stcte  or  a  wrt  roarf  9nu  1  iTme  west  of  it^ 
junction  with  State  Secondary  HfghMay  189. 
said  junction  being  1.5  miio*  nacHMaat  ai  the 
janctiaa  at  said  higtuwy  and  S«a4fr 
Secaadav  Mi^aaay  79. 

The  Martin.  nan>«>W  E-  faim  lacalad  aa  tha 
east  side  of  Slate  Primary  Highway  9S  and  0.9 
mile  northeast  of  the  junctiorr  of  said  highway 
and  State  Secondary  Highway  377. 

The  Page.  Cordie,  farm  located  on  the  north 
side  of  Slate  Secondary  Highway  128  and  0.4 


mila^aeafef  tfcgfuwuthjwofsai^l'itgliWLiy  and 
U.S.  Hi§kway  5H.  >a*4  jwieliaii  baingat 
Aynor. 

Ike  Hcltaidtaaa.  Takatafla,  farm  lacated  on 
the  aoilh  rtdr  of  a  dSrt  mad  and  1  aaler 
soultiaCaBtaftiia  jancumof  satddirtraad 
and  State  Sacoadaay  fcliiim^  fl».  a^d 
junction  being  1.75  miles  north  af  Ite  jaoctioa 
of  said  highway  and  State  Secondary 
Highway  97. 

The  WiHiaaiaDK.  Vide.  briB  lautadon 
botb  side*  of  a  dirt  road  and  Ql4  lailc  biom  tha 
junction  of  said  dirt  road  and  State  Primary 
Highway  4HK  aaid  jnnctian  bnTi^d?  mile 
aoftWoa4  oi  tha  tntetaectign  of  Starte  Primary 
Highway  410  and  Slate  Secondary  HtgikMiay 
19. 
Marion  Camtf.  Tha  entire  coanty. 

Marlboro  Camat^  The  Bervy.  Wilbur,  iarm. 
located  on  both  sides  of  State  Secondary 
Road  625  afid  0. 37  mite-  soBttr  of  it» 
intersection  with  S^ate  Secondary  Waad  824, 
said  intessactioK  being  ():&  mila  aouthwaat  af 
the  JMBBtiaa  of  said  raad  eei  widi  State 
Highway  38. 

The  Brigman,  Ansel,  farm  localed  on  the 
southwest  side  of  State  Highway  38  and  0.7 
mda  aoaltiaast  of  tile  iidersectioa  af  said 
highway  38  with  State  Hgliway  3C  said 
intersecticia  being  l-S  mAis  soadtiaeit'  of  the 
iaterwctian  af  said  hiyhmriy  3«  widx  tiae 
Dillon  County  line. 

The  Clark.  Dewey,  farm  located  on  the 
southwest  side  of  State  Highway  3ft and  0.65 
mile  southeast  of  the  intersection  ef  said 
highway  38  with  State  Highway  34,  said 
intersection  being  T.S  miles  southwest  of  the 
intersection  ofsaid  highway  34  with  the 
Dilloir  Comity  Rue. 

The  Leatherman.  Sr..  Ffagh  IC..  farm  l«jcated 
oa  the  southwest  side  of  State  Highway  3& 
and  0.6  mile  southeast  of  the  intersection  of 
said  highway  38  with  State  FRghway  34.  said 
intersection  being  1.6  miles  southwest  of  the 
intfcreectioir  of  said  higjiway  34.  with  the 
Dillon  County  Ihie. 

The  LeaihetoiaD,  Sr..  Hugb  IC  farm  laeated 
on  the  southwest  side  of  State  Higizway  3A 
and  0.77  mile  southeast  of  the  intersection  of 
said  highway  38  with  State  Highway  34.  said 
inleraecliQn  being.  \A  miles,  saul  li  wutt  otOtB 
intersectioivofaeidhighvaay  Mwitlithe 
Dillon  County  Kne. 

The  Laggelle.  J.W..  farm  located  on  both 
sides  of  a  dirt  road  and  0.97  mile  south  of  the 
junction  of  said  dirt  road  with  Stale  Highway 
87.  said  jmrction  being  O.Z  mile  easl  of  the 
junction  of  said  highvray  83  with  State 
Secondary  Raad27. 

The  MaCaUaaa  Hoy;  iana  hiciMad  at  Ac 
end  of  a  dM  Boad  Md  U)  laiia  aoatb  oi  tte 
janrtiaa  af  aad  diet  road  with  State  Higlnray 
83.  said  jaacikoa  baiacsa  Mile  eaat  ai  tte 
JMaUioftaf  aaid  hi#nanyaaa<«th  State 
Secondary  Road  27. 

The  Stubbs.  Mary,  farm  located  on  tha 
north  side  of  a  dirt  road  and  O.T  mile 
north«veaT  of  a  junction  of  said  rnacf  arilh 
State  Secondary  RbatfTW.  said  jimction 
being  0.5  mile  northwest  of  said  road  190  with 
State  Secondary  Road  94. 


Deneaf  W^sfcingten.  DC.  tWa  Wtft  day  of 

Harvey  L.  Ford, 

Deputy  Afimaistnitor.  ftimBtPnttegtrarrcm^ 
Quarantine.  AmimakandHanlHtmitk 
Inspection  Service. 

[FB  Doc  as-iat2r}  Ried  e-IZ-M;  8M5  m*] 
BIUJNGCOOE  : 


DEPARTMENT  OF  JU5TTCE 

Immisration  and  Naturalization 
Service 

aCFRPart239 

Contracts  With  Transportatforr  Lines; 
Addition  of  Airways  Intemationaf,  Inc. 

agency:  Immigration  an^  liataiaiisaliaD 
Service,  (u&tice. 

action:  Fmaf  rote. 

summary:  This  rule  an€nd»  the  listing 
of  transportation  lines  which  h&ve 
entered  into  agreements  with  the 
Service  for  the  preinspecfion  of  tfteir 
passengers  and  crew  at  locations 
outside  the  United  States  by  add!ng  the 
name  of  Airways  International,  Inc. 


f  omrw:  Ibne  3, 198«. 

FOR  FURTHER  INFORMATION  COKTACT: 

Loretta  J.  Shogren,  Director  Policy 
Directives  and  Instructions  Immigration 
and  r^Taturalization  Secvice,  425 1  Street 
NW.,  Washington,  DC  230536,  Telephone: 
(202)  633-3048. 
SUPPLfMEMTAAV  HiFOitMATIONC  The 

ComBiianoner  of  laucigration  and 
Naturalization  eittered  into  an 
agreement  with.  Airways  Ipterna.tiQnal, 
Inc.  to  provide  for  the  preinspection  of 
their  paaawi^rs  and  crew  as  provided 
by  sectitm  23B(bf  of  th«  FmnrigratTiTn  and 
Ffatiwiwfity  Act.  a»  anieiiifed  [8  U.S.C 
12Z8(b)).  PireirrapecTit)iT  ontside  tfw 
United  States  ferrHitatew  processing 
passengers  and  crew  upon  arrfval  at  a' 
U.S.  part  of  anti^  and  ■  a  cunveiaerKX 
to  the  traaeiHizif  pataiic. 

Compliawcff  with  5  U.5.C.  555  as  to 
notice  rf prDpsBed  nriewiaking  and 
dHayed  effcctwe  rfate  is  Brmecessary 
becaose  tfw  annewdmeBt  iiRitly  addv 
tra  napui'  Mfiwn  fiwes'  nwines  to  twe 
present  hsting  »nd  is  edittjrial  in  natwc. 

This  order  coTTstitatEs  a  notice  to  tbE 
public  tmder  5  IT.S.C.  552  and  is  not  a 
rufc  wfffritt  the  deflin'IToii  of  section  T^ 
of  EO.  122m. 

Usl  oC  Subiacts  in  ft  cm  Pait  aaft 

Aliens,  Common  carriers,  Government 
contracts.  Inspections,  Transportation 
lines. 
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Accordingly.  Chapter  1  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  23S-CONTRACTS  WFTH 
TRANSPORTATION  UNES 

1.  The  authority  citation  for  Part  238 
continues  to  read  as  follows: 

Authorily:  Sees.  103  and  238  of  the 
Immigration  and  Nationality  Act,  as  amended 
(8  use.  1103  and  1228). 

§238.4    lAiiMfNtod] 

2.  In  5  23a4  Preinspection  outside  the 
United  States,  the  listing  of 
transportation  lines  is  amended  by 
adding  the  name  Airways  International. 
Inc.  under  "at  Freeport." 

«        •        *        •        • 

Dated:  June  6, 1986. 
RidMrd  E.  Norton. 

Associate  Commissioner.  Examinations. 
Immigration  and  Naturalization  Service. 
|FR  Doc.  86-13405  Filed  6-12-86;  8:45  am) 

BtUJNQCOOE  4410-W4I 


8  CFR  Part  238 

Contracts  Witti  Transportation  Lines; 
Addition  of  GuH  Air  Transport,  Inc. 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

action:  Final  rule.  

SUMMARY:  This  rule  amends  the  listing 
of  transportation  lines  which  have 
entered  into  agreements  with  the 
Service  for  the  preinspection  of  their 
passengers  and  crew  at  locations 
outside  the  United  States  by  adding  the 
name  of  Gulf  Air  Transport.  Inc. 

EFFECTIVE  DATE:  June  3, 1988. 

FOn  FURTHER  INFORMATION  CONTACT: 

Loretta  J.  Shogren,  Director.  Policy 
Directives  and  Instructions,  Immigration 
and  Naturalization  Service,  425  I  Street 
NW,  Washington,  DC  20536,  Telephone: 
(202)  633-3048. 

SUPPLEMENTARY  INFORMATION:  The 
Commissioner  of  Immigration  and 
Naturalization  entered  into  an 
agreement  with  Gulf  Air  Transport.  Inc. 
to  provide  for  the  preinspection  of  their 
passengers  and  crew  as  provided  by 
section  238(b)  of  the  Immigration  and 
Nationality  Act.  as  amended  (8  U.S.C. 
1228(b)).  Preinspection  outside  the 
United  States  facilitates  processing 
passengers  and  crew  upon  arrival  at  a 
U.S.  port  of  entry  and  is  a  convenience 
to  the  travelling  public. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and  ■ . 


delayed  effective  date  is  unnecessary 
because  the  amendment  merely  adds 
transportation  lines'  names  to  the 
present  listing  and  is  editorial  in  nature. 
This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 
rule  within  the  definition  of  section  1(a) 
of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  238 

Aliens,  Common  carriers.  Government 
contracts.  Inspections,  Transportation 
lines. 

Accordingly.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  LINES 

1.  The  authority  citation  for  Part  238 
continues  to  read  as  follows: 

Authority:  Sees.  103  and  238  of  the 
Immigration  and  Nationality  Act,  as  amended 
(8  U.S.C.  1103  and  1228). 

§  238.4  [Amandad] 

2.  In  §  238.4  Preinspection  outside  the 
United  States,  the  listing  of 
transportation  lines  is  amended  by 
adding  the  name  Gulf  Air  Transport.  Inc. 
under  "at  Freeport." 

♦        «        «        •        * 

Dated:  June  6. 1986. 
Richard  E.  Norton, 

Associate  Commissioner.  Examinations, 
Immigration  and  Naturalization  Service. 
jFR  Doc.  86-13404  Filed  6-12-86;  8:45  am] 

aiUJNG  CODE  4410-1(Hi 


8  CFR  Part  238 

Contracts  With  Transportation  Lines; 
Addition  of  Key  Airlines,  Inc. 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  listfng 
of  transportation  lines  which  have 
entered  into  agreements  with  the 
Service  for  the  preinspection  of  their 
passengers  and  crew  at  locations 
outside  the  United  States  by  adding  the 
name  of  Key  Airlines,  Inc. 
EFFECTIVE  DATE:  June  3,  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  J.  Shogren.  Director,  Policy 
Directives  and  Instructions,  Immigration 
and  Naturalization  Service,  425  I  Street 
NW.,  Washington,  DC  20536,  Telephone: 
(202)  633-3048. 

SUPPLEMENTARY  INFORMATION:  The 
Commissioner  of  Immigration  and 
Naturalization  entered  into  an 


agreement  with  Key  Airlines,  Inc.  to 
provide  for  the  preinspection  of  their 
passengers  and  crew  as  provided  by 
section  238(b)  of  the  Immigration  and 
Nationality  Act,  as  amended  (8  U.S.C. 
1228(b)).  Preinspection  outside  the 
United  States  facilitates  processing 
passengers  and  crew  upon  arrival  at  a 
U.S.  port  of  entry  and  is  a  convenience 
to  the  travelling  public. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  adds 
transportation  lines'  names  to  the 
present  listing  and  is  editorial  in  nature. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 
rule  within  the  definition  of  section  1(a) 
of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  238 

Aliens,  Common  carriers.  Government 
contracts.  Inspections,  Transportation 
lines. 

Accordingly.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238-tONTRACTS  WITH 
TRANSPORTATION  LINES 

1.  The  authority  citation  for  Part  238 
continues  to  read  as  follows: 

Authority:  Sees.  103  and  238  of  the 
Immigration  and  Nationality  Act,  as  amended 
(8  U.S.C.  1103  and  1228). 

$238.4    (Amandedl 

2.  In  I  238.4  Preinspection  outside  the 
United  States,  the  listing  of 
transportation  lines  is  amended  by 
adding  the  name  Key  Airlines.  Inc. 
under  "at  Freeport." 

•        *        *        *        * 

Dated:  |une  6. 1986. 
Richard  E.  Norton. 

Associate  Commissioner.  Examinations, 
Immigration  and  Naturalization  Service. 
|FR  Doc.  86-13401  Filed  6-12-86;  8:45  am| 

BRiJMG  COOC  4410-10-11 


8  CFR  Part  238 


Contracts  WItti  Transportation  Lines; 
Addition  of  Piedmont  Aviation,  Inc. 

agency:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  listing 
of  transportation  lines  which  have 
entered  into  agreements  with  the 
Service  for  the  preinspection  of  their 
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passengers  and  crew  at  locations 
outside  the  United  States  by  adding  the 
name  of  Piedmont  Aviation.  Inc. 

EFFECTIVE  DATE:  May  30.  1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Loretta  J.  Shogren,  Director,  Policy 
Directives  and  Instructions.  Immigration 
and  Naturalization  Service,  425  I  Street 
NW.,  Washington.  DC  20536.  Telephone: 
(202)  633-3048. 

SUPPLEMENTARY  INFORMATION:  The 

Commissioner  of  Immigration  and 
Naturalization  entered  into  an 
agreement  with  Piedmont  Aviation,  Inc. 
to  provide  for  the  preinspection  of  their 
passengers  and  crew  as  provided  by 
section  238(b)  of  the  Immigration  and 
Nationality  Act,  as  amended  (8  U.S.C. 
1228(b)).  Preinspection  outside  the 
United  States  facilitates  processing 
passengers  and  crew  upon  arrival  at  a 
U.S.  port  of  entry  and  is  a  convenience 
to  the  travelling  public. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  adds 
transportation  lines'  names  to  the 
present  listing  and  is  editorial  in  nature. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 
rule  within  the  definition  of  section  1(a) 
of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  238 

Aliens,  Common  carriers.  Government 
contracts.  Inspections,  Transportation 
lines. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  LINES 

1.  The  authority  citation  for  Part  238 
continues  to  read  as  follows: 

Authority:  Sees.  103  and  238  of  the 

Immigration  and  Nationality  Act.  as  amended 
(8  use.  1103  and  1228). 

§238.4    (AmMMtodl 

2.  In  §  238.4  Preinspection  outside  the 
United  Stales,  the  listing  of 
transportation  lines  is  amended  by 
adding  the  name  Piedmont  Aviation.  Inc. 
under  "at  Montreal"  and  "at  Toronto". 

•  *  *  *  * 

Dated  June  5, 1986. 
Richard  E.  Norton.  ^ 

Associate  Commissioner.  Examinations, 
Immigration  and  Naturalization  Service, 
(FR  Doc.  86-13400  Filed  6-12-86:  8:45  am) 

MLUNGCOOC  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  S6-NM-23-AD;  AmdL  39-5331 1 

Airworttiiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
applicable  to  all  Boeing  Model  727 
airplanes,  which  requires  repetitive 
visual  inspections  for  cracks  and  repair, 
if  necessary,  of  the  aft  pressure 
bulkhead  (Body  Station  1183)  web  and 
strap.  This  action  is  prompted  by  the 
development  of  a  preventative 
modification  that,  if  incorporated,  will 
eliminate  the  potential  for  cracks 
occurring  in  the  undamaged  web  and 
strap.  This  amendment  removes  the 
repetitive  inspection  requirement  for 
airplanes  that  have  incorporated  the 
preventative  modification.  The 
amendment  also  requires  that,  within 
15,000  landings  after  repair  with  the  -1 
repair  kit,  certain  airplanes  must  be 
modified  by  incorporation  of  a 
reinforcing  strap. 

effective  date:  July  21. 1986. 

ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Mr.  Stanton  R.  Wood.  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-2924. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  amend  AD  88- 
02-06,  Amendment  39-5222  (51  FR  3027; 
January  23, 1986),  to  include  a 
preventive  modification  that,  if 
incorporated,  would  terminate  the 
requirement  for  repetitive  inspections  of 
the  aft  pressure  bulkhead  web  and 
strap,  was  published  in  the  Federal 
Register  on  April  7, 1986  (51  FR  11748). 
The  proposal  also  contained  a 
requirement  to  modify  certain  airplanes 


within  15.000  landings  after  being 
repaired. 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  which  was  received:  the 
commenter  had  no  objections  to  the 
contents  of  the  proposed  rule. 

After  a  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  4hat  6  airplanes  will 
require  further  modification  as  a  result 
of  this  amendment,  that  it  will  take 
approximately  24  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $5,760.  For 
the  remaining  operators  of  Model  727 
airplanes,  this  amendment  provides  an 
optional  modification  which,  if 
incorporated,  relieves  a  repetitive 
inspection  requirement. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  few,  if  any. 
Model  727  airplanes  are  operated  by 
small  entities.  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

PART  39-{AMENDEDl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(gl  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  amending  Airworthiness 
Directive  (AD)  86-02-06,  Amendment 
39-5222  (51  FR  3027;  January  23, 1986), 
by  revising  paragraphs  D.,  E.,  and  F.  to 
read  as  follows; 

D.  Accomplish  a  close  visual  inspection  of 
the  web  in  accordance  with  Figure  1  of 
Boeing  Alert  Service  Bulletin  727-53A0171. 


BEST  COPY  AVAILABLE 


zxsaz 


/  VW.  5t  f4a  IW  /  Friday,  lune  13.  1986  /  Rules  and  RcgwIaHons 


Federal  Register  /  Vol.  51.  No.  114  /  Friday.  June  13.  1986  /  Rules  and  Regulations 21513 


Revision  1.  dated  lamtwy  17.  ISaS.  w  Uter 
FAA-approved  revision.  If  any  cracks  *n 
detected,  repair  prior  to  further  flight  in 
accordance  with  paragraph  E.  or  F.  of  tlie 
Accontphshment  Instrudionsof  Itml  service 
bulletin. 

E.  For  airplanes  repaired  fcy  the  mataflatioii 
of  the  doublet,  in  accoitiaaoe  with  Boeing 
Service  Buliettr  727-.53A0171.  Ori«inai  iamme. 
vi/ithin  the  next  15.000  Otgkt  cycles  after  that 
repair,  incorporate  the  verticaJ  reinforcing 
strap  and  spacers  described  in  paragraph  F. 
of  the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  727-53 AtHTl.  Revision 
1,  dated  {anvary  17, 1986.  or  later  FAA- 
approved  revisians. 

P.  The  following  constitutes  terminatiiig 
action  for  the  repetitive  inspectioas  required 
by  paragraphs  A..  B.,  and  C  of  this  AD: 

1.  The  preventive  modincalion  described  ia 
paragraph  O.  of  the  Accomplishment 
Instructions  in  Boeing  Alert  Service  Bulletin 
727-53 AOin,  Revision  1,  dated  January  17. 
1986,  or  latter  FAA-approved  revision;  or 

2.  The  repairs  described  in  paragraphs  E. 
and  F.  of  the  Accomptishment  bwtructions  in 
Boeii«  Atert  Service  Bulletin  727-5aA0171, 
Revision  1,  dated  January  17, 1986.  or  latei 
FAA-approved  revision. 

This  amendment  becomes  effective 
luly  21, 1986. 

Issned  in  Seattle.  Washingtoa  on  June  5. 
1986. 
David  E.  jooM, 

Acting  Director.  NortbwesX  Mountain  Region. 
IFR  Doc.  86-13023  Filed  6-12-88;  8:45  am] 
MLUNG  OOOC  M1*-U-ll 


14  CFR  Part  39 

(Dodwt  No.  W-ASW-K  AMdL  39-S32*! 

Airworthiness  Oirsctives;  BsH 
Helicopter  Textroo,  Inc.,  Model  214ST 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTKHi:  Final  t^le. 

summary:  This  araendment  adopts  a 
new  airworthiness  directive  (AD)  which 
reduces  the  retirement  life  of  the  main 
rotor  yoke  assembly  from  5.000  to  2,500 
hours'  lime  in  service  on  certain  Bell 
Helicopter  Textron.  Inc..  Model  214ST 
helicopters.  This  AD  is  retjuired  to 
prevent  potential  failure  of  the  yoke 
assembly  which  could  result  in  loss  of 
the  helicopter. 
EFFECnvt  date:  July  1, 1986. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

AOOftESSeS:  The  applicable  service 
bulletin  may  tie  obtained  from  Bell 
Helicopter  Textron.  Inc..  P.O.  Box  482. 
Fort  Worth.  Texas  76101,  Attention: 
Customer  Support. 


A  ce«)y  of  «he  service  biUetia  is 
contained  in  the  Rules  Docket  located  in 
the  Offioe  of  the  Regional  GoBneel. 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road. 
Fort  Worth.  Texas  76106. 
FOR  FURTHER  IHF0RMAT10H  CONTACT: 
Mr.  T.K.  Heary.  Heiioopter  Cert^oalioB 
Branch.  ASW-170.  Aircraft  Cerlificatjan 
Division,  Southwest  Region,  Federal 
Aviation  Administration,  P.O.  Box  1689. 
Fort  Worth.  Texas  76im.  telephone 
number  (817)  877-2595. 
SUPPLEMENTARY  INFORMATION:  A  Study 

was  conducted  by  the  manufacturer  to 
consider  the  structural  effects  imposed 
on  the  Bell  Helicepter  Textron,  Inc., 
Model  214ST  main  rotor  (M/R)  yoke  due 
to  M/R  flapping  under  high  wind 
conditions  when  the  helicopter  was 
parked  and  the  M/R  blade  unsecured. 
Tests  showed  a  deterioration  of  residual 
compressive  stresses  aHowing  p<rtential 
tensile  stresses  which  could  result  in 
fatigue  failure.  As  a  result  of  this  stwiy, 
the  mamifactorer  has  issued  Bell  Alert 
Service  Bulletin  No.  214ST-66-34,  dated 
February  26, 1988.  which  reduces  the 
retirement  life  of  the  Model  214ST  M/R 
yoke  assembly  from  5,000  to  2,500  hours' 
time  in  service.  The  FAA  has  carefully 
reviewed  the  manufacturer's  analysis 
and  test  results  and  has  determined  that 
this  reduction  in  retirement  life  of  the 
Model  214ST  M/R  yoke  assembly  is 
necessary  to  assure  the  continned 
airworthiness  of  this  aircraft  Failure  of 
the  yoke  assembly  would  result  in  loss 
of  the  helicopter's  main  rotor. 

Since  this  condition  is  likely  to 
develop  on  other  helicopters  of  the  same 
type  design,  an  airworthiness  directive 
is  being  i&stied  which  reduces  the 
retirement  life  of  the  M/R  yoke 
assembly  Part  Number  (P/N)  214-010- 
195-001  from  5.000  to  2.500  hours'  time  in 
service  on  Bell  Helicopter  Textron,  Inc 
Model  214ST  helicopters  S/N's  18401. 
18402, 18403,  and  28101  through  28159 
certificated  in  any  category. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Tbe  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
ttie  procedures  of  Execntive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 


been  further  determined  that  this  action 
invokes  an  emergency  regulation  under 
DOT  Refulatory  Policies  and  Procedures 
(44  FR  11034;  February  28. 19^9).  If  this 
actieB  is  sabseqaeotly  determined  to 
involve  a  significant/ major  regiJalioH,  a 
final  regulatory  evaluuiion  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOB 
FURTHER  INFORMATION  CONTACT." 

list  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

PART  39-(  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  §  39.13  of  Part 
39  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  fcWows: 

Authority:  49  U.S.C.  1354(a).  1421,  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
lamiary  12, 1983);  and  14CFTt  11.89. 

2.  By  »ddir«  the  following  new  AD: 

Bell  Helicopter  Textron.  Inc.:  Applies  to  BeH 
Helicopter  Textron,  Inc..  Model  214ST 
helicopters.  S/^Ts  16401. 18402. 18403. 
and  28101  through  28159.  certificated  in 
any  category,  equipped  with  main  rotor 
yoke  assembly  P/N  21 4-OJ 0-1 05-001. 
Compliance  is  required  as  indicated,  unless 

already  accomplished. 

(a)  To  prevent  failure  of  1be  main  rotor 
yoke  assembly,  remove  and  replace  the  yoke 
assembly  not  later  than  2.500  hours'  time  in 
service.  For  yoke  assemblies  tlMrt  have 
accumulated  more  than  Z490  hours'  time  in 
service  as  of  the  effective  date  of  this  AD, 
remove  and  replace  the  yoke  assembly  within 
the  next  50  hours'  time  in  service  or  by  July  1. 
1986.  whichever  comes  first. 

(b)  Any  alternate  method  of  compliance 
which  provides  an  equivalent  level  of  safely 
with  this  AD  may  be  used  when  approved  by 
the  Manager.  Helicopter  Certification  Braoclu 
Federal  Aviation  Administration.  4400  Blue 
Mound  Road.  Fort  Worth,  Texas  7610& 

This  amendment  becomes  effective 
|uly  1. 1986. 

Issued  in  Fort  Worth.  Texas,  on  June  2. 
1986. 

Don  P.  Watson, 

Acting  Director.  Southwest  Region. 
jFR  Doc.  86-13328  Filed  6-12-86:  8:45  am) 
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14  CFR  Part  39 

(Docket  No.  85-CE-7-AD;  Amdt  39-5330] 

Airworthiness  Directive;  Wytwomis 
Sprzetu  Komunikacy)nego,  PZL-Mielec 
Model  PZL  MIS  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Wytwomia  Sprzetu 
Komunikacyjnego,  PZL-Mielec  Model 
PZL  M18  airplanes  which  requires 
inspection  for  cracks  in  the  propeller 
pitch  control  system,  the  throttle  control 
system,  and  the  engine  mounting  frame 
struts.  The  FAA  and  the  manufacturer 
have  received  reports  of  cracks 
developing  in  these  parts  which  cause 
excessive  vibration  and  the  possible 
loss  of  engine  operational  control.  The 
inspection  and  repair  required  by  this 
AD  will  preclude  loss  of  engine  control. 
dates:  Effective  Date:  July  19. 1986. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADDRESSES:  Wytwomia  Sprzetu 
Komunikacyjnego  Mandatory 
Engineering  Bulletin  (MEB)  No.  K/  . 
02.070/84  dated.  October.  1984, 
(Supplement  to  Mandatory  Design 
Bulletin  (MDB)  No.  K/02.060/83)  MDB 
No.  K/02.060/83,  dated  October,  1983. 
Mandatory  Service  Bulletin  (MSB)  No. 
E/02.064/84,  dated  April,  1984.  and  MDB 
No.  K/02.067/84.  dated  July.  1984. 
applicable  to  this  AD  may  be  obtained 
from  Wytwomia  Sprzetu 
Komunikacyjnego.  PZL-Mielec,  39-301 
Mielec.  Poland  or  the  Rules  Docket. 
FAA.  Office  of  the  Regional  Counsel, 
Room  1558. 601  East  12th  Street,  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  M.  Dearing,  Aircraft  Certification 
Staff,  AEU-100,  Europe,  Africa  and 
Middle  East  Office,  FAA,  c/o  American 
Embassy.  1000  Brussels.  Belgium; 
Telephone  513.38.30;  or  Mr.  J.P.  Dow.  Sr.. 
FAA.  ACE-109,  601  East  12th  Street. 
Kansas  City.  Missouri  64106;  Telephone 
(316)  374-6932. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
applicable  to  certain  Wytwomia  Sprzetu 
Komunikacyjnego  PZL-Mielec  model 
airplanes  was  published  in  the  Federal 
Register  on  March  25, 1985  (50  FR 
11706).  It  would  require  inspection  for 
the  presence  of  cracks,  deformation  or 
corrugation  of  the  propeller  pitch  control 
system  load  carrying  tube  (Part  Number 
(P/N)  D65.250.00.2).  the  propeller  pitch 
control  system  bracket  (P/N 


D65.012.00.1).  the  throttle  control  system 
torque  tube  (P/N  D65.210.00.1).  or  the 
factory  original  engine  mounting  frame 
struts.  If  defects  are  found,  the  proposal 
provided  that  the  affected  part  must  be 
replaced  with  a  new  serviceable  part,  or 
optionally  in  the  case  of  the  engine 
mount,  replaced  with  an  improved  unit 
in  accordance  with  applicable 
manufacturer's  service  bulletins.  The 
proposal  resulted  from  the  FAA  and  the 
manufacturer  having  received  reports  of 
cracks  developing  in  these  parts  which 
cause  excessive  vibration  and  the 
possible  loss  of  engine  operational 
control.  MDB  No.  K/02.060/83  requires 
replacement  of  the  engine  mount  with  a 
new  serviceable  unit  or  with  an 
improved  engine  mount  (P/N 
D64.100.00.5).  a  change  to  Arens 
propeller  pitch  control  (P/N 
D65.300.00.4).  and  throttle  control  cables 
(P/N  D65.310.00.4)  from  the  rigid  torque 
tube  system.  MEB  No.  K/02.070/84 
describes  replacement  of  the  P/N 
D65.300.00.4  and  P/N  D65.310.00.4  cables 
with  common  P/N  56-3632-0062  cables. 
This  MEB  may  be  accomplished 
independently  of  the  cable  replacement 
required  in  MDB  No.  K/02.060/83  and  is 
an  alternate  to  the  control  change 
required  in  MDB  No.  K/02.060/83  which 
provides  flexibility  to  the  operator. 
Inspection  of  the  propeller  pitch  load 
tube,  load  tube  bracket,  and  throttle 
torque  tube  are  required  by  MSB  No.  E/ 
02.064/84  until  MDB  No.  K/02.060/83  or 
MEB  No.  K/02.070/84  is  accomplished. 
Inspection  of  the  engine  mount  is 
required  by  MSB  No.  E/02.064/84  until 
MDB  No.  K/02.060/83  is  accomplished. 
MDB  No.  K/02.067/84  requires 
replacement  of  the  rigid  torque  tube  P/N 
D65.210.00.1  In  the  throttle  control 
system  with  a  part  with  ECN  4412,  4410 
and  4432  incorporated. 

The  Polish  Civil  Aircraft  Inspection 
Board  (CACA),  who  has  responsibility 
and  authority  to  maintain  the  continuing 
airworthiness  of  these  aifplanes  in 
Poland,  classified  MEB  No.  K/02.070/84. 
dated  October.  1984,  MDB  No.  K/02.060/ 
83.  dated  October.  1983.  MSB  No.  E/ 
02.064/84.  dated  April.  1984.  and  MDB 
No.  K/02.067/84.  dated  July.  1984.  and 
the  actions  recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes. 

On  airplanes  operated  under  Polish 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certificated 
for  operation  in  the  United  States. 

The  FAA  relies  upon  the  certification 
of  the  CACA  combined  with  FAA 
review  of  pertinent  documentation  in 
finding  compliance  of  the  design  of 
these  airplanes  with  the  applicable 
United  States  airworthiness 


requirements  and  the  airworthiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  examined  the  available 
information  related  to  the  issuance  of 
MEB  No.  K/02.070/84.  MDB  No.  K/ 
02.060/83  and  the  mandatory 
classification  of  the  CACA  of  MDB  No. 
K/02.060/83  and  concluded  that  the 
condition  addressed  by  MDB  No.  K/ 
02.060/83  was  an  unsafe  condition  that 
may  exist  on  other  airplanes  of  this 
type,  certificated  for  operation  in  the 
United  States.  Accordingly,  the  FAA 
proposed  an  amendment  to  Part  39  of 
the  FAR  to  include  an  AD  on  this 
subject.  Interested  persons  have  been 
afforded  an  opportunity  to  comment  on 
the  proposal. 

One  commenter  responded.  The 
commenter  recommended  that  the 
proposed  rule  be  withdrawn.  The  basis 
for  this  position  is  summarized  as 
follows: 

The  commenter  is  a  domestic 
subsidiary  of  the  manufacturer  and    . 
claims  direct  control  of  all  Wytwomia 
Sprzetu  Komunikacyjnego  (WSK)  PZL- 
Mielec  Model  M18  airplanes  certificated 
for  import  into  the  U.S..  and  as  such,  will 
assure  that  all  factory  bulletins  are 
complied  with. 

It  is  the  FAA's  position  that  the 
commenter's  relationship  to  the 
manufacturer  is  not  relevant  to  the 
issue.  It  has  been  presumed  by  the 
commenter  that  he  has  control  over  all 
import  aircraft.  The  FAA  does  not  agree. 
Title  14  Part  39.3  of  the  CFR  specifies 
"No  person  may  operate  a  product  to 
which  an  airworthiness  directive  applies 
except  in  accordance  with  the 
requirements  of  that  directive."  Once  an 
unsafe  condition  has  been  identified  and 
remedial  action  described  in  an  AD.  the 
operator  then  bears  the  responsibility 
for  compliance. 

The  commenter  also  stated  that  all 
airplanes  manufactured  after  S/N 
1Z012-40  have  been  modifed  in 
accordance  with  MDB  No.  K/02.060/83 
by  the  factory  and  all  existing  aircraft 
on  the  U.S.  Registry  either  have  been,  or 
are  scheduled  to  be  modified.  Of  the  53 
aircraft  on  the  U.S.  registry.  38  airplanes 
have  been  modified  as  of  May  31. 1985, 
and  15  airplanes  have  not  yet  been 
modified.  Further,  planned  modification 
would  occiu'  before  an  AD  could  be 
issued. 

The  FAA  acknowledges  that  at  the 
present  rate  the  registered  U.S.  aircraft 
will  comply  with  the  PZL  Service 
Bulletins  prior  to  issuance  of  an  AD. 

Compliance  of  the  worldwide  fleet 
with  the  PZL  factory  bulletins  is 
conducted  under  regulation  of  Foreign 
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Ortific»licn  Airworthiness  Authorities 
(FCAA).  Since  many  would  be 
conducted  vader  FCAAs  with  no  U.S. 
bilateral  agreement  and  unknown 
qualify  assurnitce  and  methods,  the 
potsibtlity  euftU  that  unmodified 
aircraft  may  be  imported  into  the  U.S. 
Further,  costrol  of  removed  parts  nnist 
be  mamtained  to  prevent  the  replaced 
assemblies  from  entering  the  logistic 
base  and  their  re-in»l«llation  at  a  later 
time. 

The  commenter  further  sUted  that  all 
operators  and  approved  M18  service 
centers  have  been  advised  of.  and  have 
received,  copies  of  MSB  No.  E/02i)64/ 
84.  MDB  Na  K/O2.06O/e3  and  MDB.  Na 
K/02J)67/84.  This,  the  commenter 
suggests,  provides  an  immediate 
awareness  of  the  problem  similar  to  the 
eventuaJ  «ffect  of  an  AD. 

The  FAA's  position  is  that  while 
notification  and  availability  of  service 
information  is  critical  to  a^ication, 
there  is  no  requirement  that  the  service 
bulletin  be  applied.  In  addition,  the  parts 
removed  from  the  aircraft  are  not 
controlled  or  destroyed.  It  is  possible  for 
these  parts  to  be  reinstalled  on  the  PZL 
M18  airplane. 

Finally  the  commenter  staled  that  all 
M18  aircraft  operating  under  other  civil 
airworthiness  authority  are  undergoing 
identical  modifications  as  described  in 
the  paragraph  above.  Should  any 
aircraft  not  modified  be  imported,  the 
commnnter  proposes  that  he  would  have 
full  knowledge  and  would  insure 
compliance  with  flie  factory  bulletins 
Hsfed  in  the  paragraph  above. 

The  FAA  has  no  assurance  of  this 
sequence  occurring.  The  burden  of 
compliance  under  the  AD  rests  upon  the 
operator,  not  the  importer  or  the 
manufacturer's  representative. 

MEB  No.  K/t}2.070/84  was  received  on 
March  18, 1985,  too  late  for  inclusion  in 
the  publication  of  the  NTOM.  This 
bulletin  offers  an  alternate  means  of 
compliance  with  the  engine  control 
portion  of  MDB  No.  K/02.080/e3,  which 
offers  the  operator  more  flexibility  in 
complianoe. 

The  AD  therefore,  is  being  adopted  in 
conformance  with  the  NPRM  except  for 
allowance  «f  the  MEB  No.  K/02.070/84 
as  an  alternate  means  of  compliance 
with  paragraphs  6  and  7  of  MDB  No.  K/ 
02.065/83.  and  minor  editorial  changes. 

The  FAA  kas  determined  that  this 
regulation  involves  53  airplanes  at  an 
approximate  cost  of  $420  for  each 
airplane  or  a  total  fleet  cost  of  $22,260. 

Therefore,  1  certify  that  this  action;  (1) 
Is  not  a  "maior  rule  "  under  Elxecntive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  f44  FR  11034;  February 
2  1S79|:  sod  <3^  wiil  not  have  a 


significant  economic  impact  on  a 
substastial  norober  of  small  entities 
uader  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obuined  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADORESSES". 

List  of  Subjects  in  14  CFR  39 

Air  transportation.  Aviation  safety, 
Aircraft,  Safety. 

Adoption  of  tbe  Aaeafkaenl 

PAHT  39-1  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Admimstrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows: 

1.  "nie  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U3.C.  1354(aJ.  1421  and  1423; 
U.S.C.  10fi(«)  (Revised.  Pub.  L  97-48,  January 
12. 1983);  M  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Wytwornia  Sprzetu  Komunikacyjnego: 

AppHe«  to  Model(s)  PZL  M18  ^S/Ns  up  to 
and  including  lZm2-40)  airplanes, 
certificated  in  any  category. 
Compliance:  Required  as  indicated  after 
tbe  effective  dale  of  this  AD,  nnless  already 
accanplisbed. 

To  prevent  losa  of  engine  contral, 
accomplish  the  following: 
(a)  Before  the  first  flight  of  each  day: 
(1)  Visually  check  the  following  parts  for 
the  absence  of  discernible  defonnatiaR, 
corrugation  and  cracks  in  accordance  with 
Wytwornia  Sprzetu  Komunikacyjnego,  PZL- 
Mielec  Mandatory  Service  Bulletin  (MSB)  No. 
K/02.064/64.  dated  April.  1984: 

(i)  The  propeller  pitch  control  system  load 
carrying  tube.  P/N  D65.250.00.2  (see  the 
above  S/B  Sketch  ^4o.  t.  sheet  1). 

(ii)  The  propeller  prtch  control  system 
bracket.  P/N  n65i)12.00.1  (see  the  above  S/B 
Sketch  No.  1,  sheet  1). 

(iii)  The  throttle  oonU^l  systen  torque  tube, 
P/N  D65.210.oai  {see  the  above  S/B  Sketch 
Na  1.  sheet  2). 

(iv)  the  engine  mounting  frame  struts  (see 
the  above  S/B  Sketch  No.  fl. 

(2)  If  no  cracks,  deformations,  or 
comigations  are  found,  record  compliance 
with  paragraph  (a)(1)  of  this  AD  in  the 
aircraft  maintenance  records  in  accordance 
with  FAR  81.173. 

(3)  If  any  crack,  deformation,  or  corrugation 
is  found,  replace  the  damaged  part  before  the 
next  flight  as  follows: 

(i)  The  propeller  pitch  conlrol  tube  with  a 
new  serviceable  part,  or  accornplish  (iv). 

(ii)  The  propeller  pitch  control  bracket  with 
a  new  serviceatrte  part,  or  accomplish  (iv). 

(iii)  Tlie  throttle  control  torque  lube  with  a 
new  serviceable  part  or  an  improved  part  in 
accordance  wrth  Mandatory  Design  BuHetin 


(MDB)  No.  K/02.067/84.  dated  )nly.  1984  or 
accomplish  (iv). 

(iv)  The  4orqoe  lube  system  with  either  me 
D65.300.00.4  propeller  pitch  control  cable 
installation  and  the  D65  310.80  4  throttle 
control  cable  imJallation  in  accordance  with 
MDB  No.  K/02.«O/«3  dated  October.  1983,  or 
alternatively  replace  both  with  the  56-3632- 
0062  cable  inalallalions  in  accordance  with 
Mandatory  Engineering  Bulletin  (MED)  No. 
K-/02.070/84. 

(v)  The  engine  frame  struts  with  new 
serviceable  units  or  with  an  improved  engine 
mount  P/N  D64.100.00.5  in  accordance  with 
MBD  No.  K/02.080/83,  dated  October,  1983. 

(b)  The  daily  visual  check  required  by 
paragraph  (a)(11  of  this  AD  may  be  perfbnned 
by  the  holder  of  a  pilot  certificate  issued 
under  FAR  Part  61  on  any  airplane  which  is 
not  used  for  operations  under  FAR  Part  121. 
127. 129.  or  13&. 

(c)  Within  50  hours  lime-in-service  (TIS) 
after  the  effeotive  date  of  this  AD  and  every 
50  hours  TIS  thereafter: 

(1)  Visually  inspect  for  cracks,  using  a  5X 
power  (or  greater)  magnifying  glass,  the  parts 
described  in  paragraphs  (a)Il)(i)  through 
(8)(l)(iv)  of  this  AD  in  accordance  with  MSB 
E/02JS4/B4. 

(2)  If  any  crack  is  found,  prior  to  tbe  next 
flight  accomplish  the  corrective  aotioD 
described  in  paragraph  (aK3)  of  this  AD. 

(d)  The  intervals  between  the  repeUtive  50 
hours  TIS  Inspections  required  by  this  AD 
may  be  adjusted  up  to  10  percent  of  the 
specified  interval  to  allow  acconiplishment  of 
these  inspections  concurrent  with  other 
scheduled  maintenance  of  the  airplane. 

(e)  Aircraft  may  be  flown  in  accordance 
widi  FAR  21.197  to  ■  location  where 
paragraph  (a)(3)  and  (c)  of  this  can  be 
accomplished. 

ff]  The  daily  and  SO  iwur  TIS  repetitive 
inspections  specified  by  this  AD  are  no 
longer  required  alter  MDB  No.  K/02.060/83. 
dated  October,  1983.  is  accomplished.  If  MEB 
No.  K/02.070/84  is  accomplished  prior  to 
MDB  No.  K/02.0e0/e3,  the  inspections 
specified  by  this  AD  on  the  propeller  and 
throttle  controls  are  no  longer  required.  The 
engine  frame  inspection  would  still  be 
required. 

(g)  An  equivalent  method  of  compliance 
with  this  AD,  if  used,  must  foe  approved  by 
the  Manager.  Aircraft  Certification  Staff. 
AEU-ICO,  Europe.  Africa  and  Middle  East 
Office,  FAA.  c/o  American  Embassy.  1000 
Brussels,  Belgium. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  Wytwornia  Sprzetu 
Komunikacyjnego.  PZL-Mielec.  39-301  Mielec 

Poland  or  FAA,  Office  of  the  Regional 

Counsel,  Room  1556. 601  East  12th  Street 

Kansas  City,  Missouri  64106. 
This  amendment  becomes  effective  on  July 

19.1986. 
Issued  in  Kansas  City.  Missouri,  on  fune  C 

1986. 

lofold  M.  Chsvkin. 

Acting  a  rector.  Central  Region. 
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AQEMCY:  Federal  Aviation 
Administration  (FAAl,  DOT. 
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SUMMAHV:  This  amendment  revises 
Airworthiness  Directive  (AD)  85-04-03. 
Amendment  39-5008  (SQFR  8321) 
applicable  to  certain  serial  numbered 
Mitsubishi  Models  MU-2B,  -ID,  -T5.-20, 
-25.  -26.  -26A.  -30.  -35,  -36.  -36A.  -40 
and  -60  airplanes  manufactured  by 
Mitsubishi  Heavy  Industries  Ltd.  (MHl), 
and  Mftsubishi  Aircraft  IntemationaJ. 
hic.  (MAI)  by  providing  an  alternate 
temporary  means  of  complrantre. 
Subsequent  to  the  issuance  of  AD  85- 
04-ro,  Mitsubishi  Aircraft  Intematronal, 
Inc..  Beech  Aircraft  Corporation 
(Licensee  for  Mftsubishi)  and  the  FAA 
received  reports  that  a  sufficient  ntnnber 
of  the  higher  heat  producing  capability 
pitot  tufa«s  would  not  be  available,  prior 
to  the  AD  compliance  date,  effectively 
grounding  the  affected  nnmodifted 
airplanes.  This  revision  provides  an 
alternate  temporary  nrteans  of 
compliance,  reHeviog  the  operators  of 
the  burden  to  compty  with  the  AD 
reqtnrement  to  install  the  higher  lieet 
psodvcing  capacity  pHof  tubes  an^ 
modify  the  pMot  system  prior  to  May  31, 
1986. 
EF^CCnve  OATC:  fmw  10. 1968. 

Compifance:  As  prestnibed  in  the 
body  «»f  the  AD 

itOOWCSSES:  A  copy  of  Mitsubishi  Heavy 
Industries  (MHl).  Ltd..  MU-2  Servrce 
Recommendation  No.  053,  dated  fanuary 
19. 1979,  or  Mitsubishi  Aircraft 
Intemathmal  (MAI),  Inc..  MU-2  Service 
Recommendation  No.  SR020/34-oro, 
Revfsion  A.  dated  July  31, 1979, 
applfeable  to  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation,  97t)9 
East  Central.  Post  Office  Box  8fi^ 
Wichita,  Kansas  67201.  A  copy  of  this 
information  is  also  contained  in  the 
Rules  Docket.  OfTice  of  the  Regional 
Counsel.  FAA  Room  1558.  601  East  12th 
Street,  Kansas  Qty;  Miamih  BtftOft. 

FOR  FURTHER  INFORNATtON  CONTACT: 

For  MHl  TC  A2PC  series  airplanes 
manufactured  in  Japan:  Mr.  jerry 
Sairivan.  Aerospace  Engineer,  Western 
Aircraft  Certification  Office.  ANM- 
172W>  Pedeial  Av»4ioa  Admintsftntion. 
Post  Office  Box  9S007.  Worldwoy  Postal 


Cnrtec  Loc  Angrics;  CaliibniHi ! 
2807;  Tefepheire  (213)  297-1190.  For  MAI 
TC  AlOSW  series  airplanes 
manufactured  in  the  U.Sj  Mt.  Rafiert 
(aekson,  Systema  and  Equipment 
Engineer.  Wichita  Aixcraft  Cgftitiration 
Office.  AC&-130IM,  Fed«^  A«»ticin 
Admiimlration.  18B  Airport  Bout 
Room  100.  Mfd-Cmttirrent  Airpert, 
Wichita,  Kansas  67209r  Tefepftone  (316) 
94&-4«& 


SWaPtEMtWrMIV  INFOR«WfSIOMC  AD  85- 

04-03,  appficaWe  to  MH!.  Ltd^  Ikfodels 
MU-2B,  -10.  -15,  -28,  -25.  -28,  -30*  -35 
and  -36  airplanes  avdUAI.  Inc.  Mbdels 
MU-2B-2S,  -26.  -2BA.  -d&  -36A.  -40  and 
-60  airplanes  requires  modifying  the 
pitot  systems  aod  installing  as  isaptoved 
jfiftot  tube  with  a  higher  heat  ptodBcing 
capacity  inchrdfng  a  raaet  healer.  As  a 
result  of  comments  received  on  the 
Notice  of  Proposed  Rulemaking  (NPRM 
40  FR  351281  regarding  availability  of 
pilot  tubes,  the  compliance  deadline 
date  was  extended  16  months  to  May  31, 
1986. 

Recently  the  FAA  has  been  made 
aware  that  certain  Mitsubishi  MU-2 
airplane  owner/operators  are  unable  to 
meet  the  AD  compliance  date  because 
of  the  continued  lack  of  available  high 
heat  producing  capability  pitot  tubes. 
Since  it  n  not  the  intention  of  the  FAA 
to  unnecessarily  ground  airplanes  or 
place  an  undue  burden  on  the' public,  the 
pertinent  data  has  ben  reviewed  and  an 
alternate  temporary  method  of 
compliance  has  been  formulated,  which 
effectively  extends  the  compliance 
deadline  date  for  modifying  the  pftot 
systems  with  the  higher  heat  prodecing 
capability  pitot  tubes  until  Septemiier  1. 
1988.  The  altemate  method  is  a 
temporary  measure,  permissible  until 
September  1. 1988.  to  permit  owner/ 
operators  te  coatinue  to  operate  the 
MU-2  airplaor  with  an  eqnvolcBt  level 
of  safety,  by:  (a>  Prahifaitins  flifbi  iolo 
known  icing  conditiona,  (b^  requiring 
pitot  heat  for  flight  in  vtsifale  nKuatare. 
and  (c)  making  the  pilot  aware  thai  tie 
pilot  and/or  co-pilot  airspeed  indkcators 
may  display  erroneous  data  after  a«yr 
(^  FUgfat  in  visible  moiatuic  (b)  period 
of  storage  ns  rain  witboitt  pitot  cavers  or 
(c)  wadhiag  of  airplane  witbost  ptto* 
covers.  If  an  erroneous  airspeed 
indicatien  is  observed  in  alher  system^ 
prior  to  the  next  flight,  the  discrepaat 
pitet  Uaa  Btuat  be  drained  aBd.an 
"OPERATIONAL  CHECK  OF  PUOT 
LINE"  must  be  peifonned  in  accordance 
with  the  applicable  Mltaabiatn  MU-A 
iHuateBaiice  suHMiak  Thcrefa».  th« 
FAA  is  revising  AD  86-04-03 
(Aa>aadBwai38  iOOft)  by  aljowint  an 
alternate  temporary  means  of 


catnpGancs,  iK^ucb  provide*  an 
equiveJertt  leveF  of  safety. 

This  revision  imposes  no  adcfitional 
bttrdcnoB  aay  person  and  maintaias  or 
increases  an  existing  level  of  safety  in 
the  product  involved.  Therefore,  noitecc 
and  pakikc  pe ocedmre  hereon  are 
unnecessary,  coHtrwy  to  the  public 
interest,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  detemsncd  that  this 
document  involves  an  aBaendmeitt  that 
only  adds  an  alternate  temporary  means 
of  coipptiaitce  providing  an  etpiivalent 
level  of  safety.  It  does  not  impose  any 
additional  burden  on  aay  persons. 
Therefore:  (1)  It  is  not  a  major  rule  under 
Executive  Order  12291.  and  (.2)  it  is  not  a 
"significant  rule"  underDOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  2&  1979).  Because  its 
anticipated  impact  is  so  micnmal,  it  does 
not  warrarrt  preparation  of  a  regulatory 
evahiation.  I  certify  it  wiU  rtot  have  a 
significant  economic  impax:t  on  a 
substantial  oumbei  of  smalt  entities 
under  tbe  criteria  of  tbe  Regulatory 
Flexibility  Act  because  it  does  not 
increase  the  existing  cost  of 
acGoraplts^ng  the  AD,  and  because  H 
involves  few,  if  any.  smeK  entities. 

List  of  Subiecta  ia  14  CFR  39 

Air  Transportation,  Aviation  Sefefy, 
Aircraft.  Safety, 

AdoptioD  of  tbe  Amendment 

PART  3»-{AUEN0E0I 

Accordingfy,  pursuant  to  the  authorify 
delegated  to  me  by  tbe  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39il3  of  Pert  39  of  the 
FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  foflows: 

Authority:  49  U.SlC  1354(a4. 1421  and.  1423: 
49  U.SX.  106(g)  (Revised  Pub.  L.  97--44a 
lanuwy  12. 1963):  and  14  CFR  U-Sft 

2.  By  Fcvwing  amendment  39-5000, 
AD85-04-03: 


.  Applies  to  Models  MU-za  -10, 
-1*  -2ft.  -23^  -M».  -26A.  -30.  -3S,  -3*. 
-3M^  -4»  smI  -6a  (Serial.  Nombws  1 
thtongh  753  inchisivei  wstik  or  wilhs«t 
the  SA  suffix)  airplanes  certificated  in 
snycatBgoiy. 
Not*.!— The  serial  numbers  of  airplanes 
manufactured  in  the  United  States  by  MAI 
under  Type  Certificate  AlOSW  are  suffixed 
by  "SA."  The  aerial  numbers  of  airplanes 
OMnufsctused  in  (span  by  MHl  under  Type 
Certificalt  A2PC  hcve  no  snmx. 

C— whence:  Raeuitsd  as  iadiraled.  unless 
already  accoMpltdbed.  To  aaswe  ao^-tcs 
capability  mk  the  pttot  system,  accoiaplnh  the 
followtngc 
(a)  BefoM  further  flight: 


21516 


F«deral  Regteter  /  Vol.  51.  No.  114  /  Friday.  |une  13.  1986  /  Rules  and  Regulations 


Fedend  Register  /  Vol.  51.  No.  114  /  Friday.  jUne  13,  1986  /  Rules  and  Regulations 21W7 


JM  I 


(1)  Modify  the  pilot  system  of  the  affected 
model  and  serial  numbered  airplanes  in 
accordance  with  the  applicable  service 
information  as  follows: 

(i)  Mitsubishi  Heavy  Industries  Ltd.,  (MHI) 
Service  Recommendation  (S/R)  No.  053, 
dated  |anuary  19. 1979,  or 

(ii)  Mitsubishi  Aircraft  International,  Inc. 
(MAI)  S/R  SR020/34-005.  Revision  A,  dated 
July  31, 1979,  or 

(2)  As  an  alternate  means  of  compliance: 
(i)  Prior  to  September  1, 1988,  modify  the 

pitot  system  in  accordance  with  paragraph 
(a)(1)  of  this  AD,  and 

(ii)  Before  further  flight: 

(A)  Fabricate  and  install  a  temporary 
placard{s)  in  full  view  of  the  pilot,  using 
letters  of  minimum  0.10-inches  in  height 
which  state: 

(I)  "FUGHT  IN  KNOWN  ICING 
CONDITIONS  IS  PROHIBITED" 

(II)  "TURN  PITOT  HEAT  ON 
DURING  FUGHT  IN  VISIBLE 
MOISTURE" 

(III)  "Pilot  and/or  co-pilot  airspeed 
indicators  may  display  erroneous  data  after 
any:  (a)  Flight  in  visible  moisture,  (b)  Outside 
storage  in  rain  without  pitot  covers,  or  (C) 
Washing  of  airplane.  Refer  to  AFM  for 
corrective  action."  and 

(B)  On  the  TYPES  OF  OPERATION" 
placard  located  in  the  cockpit  delete,  using 
opaque  tape,  the  words  "ICING 
CONDITIONS",  and 

(C)  Add  the  following  information  to  the 
"LIMITATIONS"  section  of  the  FAA 
Approved  Airplane  Flight  Manual  (AFM) 
which  supersedes  any  other  AFM  information 
which  may  be  contradictory: 

(I)  "Flight  in  known  icing  conditions  is 
PROHIBITED",  and 

(II)  TURN  PITOT  HEAT  OW  DURING 
FLIGHT  IN  VISIBLE  MOISTURE",  and 

(III)  "The  pilot  and/or  co-pilot  airspeed 
indicator  may  display  erroneous  data  after 
any: 

[a]  Flight  in  visible  moisture,  or 

[b]  Period  of  outside  storage  in  rain  with  no 
pitot  covers  installed,  or 

[c]  Washing  of  airplane  with  no  pitot 
covers  installed. 

If  erroneous  airspeed  indication(s)  has 
(have)  been  observed,  corrective  action  is 
required  prior  to  next  flight  by  draining  the 
affected  pitot  Hne(s1  and  performing  the 
•OPERATIONAL  CHECK  OF  PITOT  UNE" 
in  accordance  with  the  applicable  Mitsubishi 
MU-2  maintenance  manual." 

(D)  If  erroneous  airspeed  indication(s)  has 
(have)  been  observed,  drain  the  affected  pitot 
line(s)  and  perform  the  "OPERATIONAL 
CHECK  OF  PITOT  LINE"  in  accordance  with 
applicable  Mitsubishi  MU-2  maintenance 
manual. 

(b)  Insertion  of  a  copy  of  this  AD  in  the 
"LIMITATIONS"  section  of  the  AFM  satisfies 
the  requirements  of  paragraph  (a)(2)(ii)(C)  of 
this  AD. 

(c)  The  requirements  of  paragraphs 
(a)(2)(ii)(A).  (a)(2)(ii)(B)  and  (b)  of  this  AD 
may  be  accomplished  by  the  holder  of  a  pilot 
certificate  issued  under  Part  61  of  the  Federal 
Aviation  Regulations  on  any  airplane  owned 
or  operated  by  him.  The  person 
accomplishing  these  actions  must  make  the 
appropriate  aircraft  maintenance  record 
entry  as  prescribed  by  FAR  91.173. 


(d)  Remove  the  temporary  placard(s)  and 
AFM  textual  addition  required  by  paragraph 
(a)(2)(ii)  of  this  AD  when  the  requirement  of 
paragraph  (a)(1)  of  this  AD  is  accomplished. 

(e)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(f)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  on  the  MHI 
airplanes,  if  approved  by  the  Manager, 
Western  Aircraft  Certification  Office,  ANM- 
170W,  Federal  Aviation  Administration,  Post 
Office  Box  92007,  Worldway  Postal  Center, 
Los  Angeles,  California  90009-2007,  and  on 
the  MAI  airplanes,  if  approved  by  the 
Manager.  Wichita  Aircraft  Certification 
Office,  ACE-115W,  Federal  Aviation 
Administration,  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209.  ,  ^„ 

All  persons  affected  by  this  proposed  AD 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Mitsubishi  Heavy 
Industries,  Ltd..  10,  Oye-Cho,  Minato-ku, 
Nagoya,  Japan,  or  Beech  Aircraft  Corporation 
(Licensee  for  Mitsubishi),  9709  East  Central, 
Post  Office  Box  85,  Wichita,  Kansas  67201,  or 
FAA,  Office  of  the  Regional  Counsel,  Room 
1558. 601  East  12th  Street,  Kansas  City, 
Missouri  64106. 

This  amendment  becomes  effective  June  12, 
1988. 

Issued  in  Kansas  City,  Missouri,  on  June  3, 
1986. 

Ed«vin  S.  Hairu, 
Director.  Central  Region. 
[FR  Doc.  8ft-13394  Filed  6-10-86;  2:45  pm) 

SILUNQ  CODE  4S10-13-M 


14  CFR  Part  71 

lAirspae*  Docket  No.  86-AWP-2] 

Alteration  of  Transition  Area;  Santa 
Maria,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  rule  revises  the 
description  of  the  Santa  Maria, 
California,  transition  area,  and 
increases  the  size  of  the  700  foot 
transition  area.  This  will  provide 
additional  controlled  airspace  for 
aircraft  executing  an  instrument 
approach  procedure  to  the  Santa  Maria 
Public  Airport.  California,  utilizing  the 

Santa  Maria.  California.  Very  High 

Frequency  Omni-directional  Range 

(VOR). 

EFFECTIVE  DATE:  0901  UTC.  August  28, 

1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Frank  T.  Torikai.  Airspace  Specialist. 

Airspace  Branch,  AWP-520,  Air  Traffic 

Division,  Western-Pacific  Region, 

Federal  Aviation  Administration,  15000 

Aviation  Boulevard,  Lawndale. 

California  90260;  telephone  (213)  297- 

1649. 


SUPPLEMENTARY  INFORMATION: 

History 

On  April  21, 1986.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
transition  area  at  Santa  Maria, 
California  (51  FR  13526). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  published  in  the 
Handbook  7400.6B,  dated  January  2. 
1986. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
description  of  the  Santa  Maria, 
California,  transition  area.  The  700  foot 
transition  area  is  increased  to  provide 
controlled  airspace  for  aircraft 
executing  an  instrument  approach 
procedure  to  the  Santa  Maria  Public 
Airport,  California,  utilizing  the  Santa 
Maria  Very  High  Frequency  Omni- 
directional Range  (VOR)  as  a 
navigational  aid. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a   . 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Usl  of  Subjects  in  14  CFR  Part  71 

Aviation  safety /Transition  areas. 

Adoption  of  the  Amendment 

PART  71— I  AMENDED! 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read,  as  follows: 


AcrtHorityr49  XSS.C.  T348fff),  T3M(a).T510: 
Executive  OMer  leUM;  4»U.SiC.  VM^ 
(RfeviMdlPbk  L  9r-«4g^  )«WMr]Fl%  TMS);  14 
CFR  11.69. 

§7T.tn    HAmeoctetfT 

2.  %i  71.J£1  i»  amfindedt  aa  fioUaws: 

Santa  Maria,  CA^REVISED] 

Thai  aarspBCpa  eKteodin^  uprwerd'fran  7M 
fool  above  the  suifMce  begLniiixig.atlal.. 
a4°45'00"  N..  long.  120°2D'  10"  W.;  to  laL 
34°4r20"  N.,  long,  lZO*26'0a"  W.;  thence 
clockwise  via  theS-mite.radfus  of  the  Santa 
Maria  rtiWic  Airport  (fat.  34°53'5B''  W.,  long. 
12<F2r2y  W.)  tt)  lB».  3*-5¥2(r"  N..  long. 
120°32'30"  W.;  t»  laL  3*54'0*'  N.,  longi. 
120"3if4<J'  W..  tcrlat  TSSOZW  N..  longi 
t20°44'4l '  Wt:  to-let  3&°0?'47"  N.,  long. 
120°33'2a"  W.:  to  lat.  34°SB'12"  N..  long. 
120°26'20 '  W;  thence  clockwise,  via  thaSrmile 
radius  of  the  Santa  Maiia  Public  Airport  (laL 
34°53'56"  N.,  long.  120*27'23  '  W.);  to  \ai. 
34°53'20"  N.,  long.  120"21'10"  W.;  to  lat. 
34°48'50"  Nu  long.  IZO'iysO"  W.;  to  ths  point 
of  beginning. 

Issued  in  Los  Angeles,  California,  on  June 
3, 1986> 

lames  A.  HolwageN 

A  cling  Manager;  Air  ZTt^jffc  LUmsBit 

(FR  Doc.  86-13335  Filed  6-12--86;  8;45  am) 

BILLINQ  CODE  4Ufr-U4l 


14  CFR  Part  71 

[Airspace  Docket  No.  86-ASO-91 
Designation  of  Ttamsitloa  Aroa,  Foley,  AL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 

action:  Final  rule. 


summary:  Th4e  amendment  deeig^nrtes 
the  Foley,  Alabama,  transitnm  mc9  to 
accommodate.  kistruiB£nt  Fli§|il  Rule. 
(IFR)  opera  tixum  at  Foley  Municipal 
Airport.  This  action  will  lower  the  base 
of  controlled  airspace  from  1,200  to  700 
feet  abovgtftfrSttffeCTip  thgyitiiiity  of 
th*  wrpwt.  AiT  inetluiTient  approacfr 
procedure,  bnnedi  o»f  \he  proposed 
Summwd^fle^rfondireettwnai  Radier 
BeaeijiT  (KBHT),  he*  been  devdoped  to 
secv*  tfte'  aiipAPt  and  tl»  controtted 
airspaefr  i»  reqtwred  ferpfotertion  of  IFR 
aefenwjttcBi  adrviitiew. 


UTC.  Au^st  2». 


1986. 


FORFUr 

DonaU  Ross.  Smpvrnmir.  Aivspaev 
Section.  Aiis^ce  and  Procedures 
Branch..  Air  TBaff ic  Dkmion,  F«ti«nd 
Aviation  AdRMniefratiewi,  P.O.  Bmt 
20«3t.  Adwrfs,  CeOTgia  30320;  tekpftunti. 
(404)  76a-7Wft. 


SUPPLEMENTARY  INf-ORMATIONl 
History 

On  Monday.  Apeil  7, 198&theFAA 
propnnnd  to^Baaad  Pact  71  oi  th» 
Federal  Aviation  Regulatiena-(14CFR 
Part  71)  by  designating  the  Foley, 
Alabama  b-aisition  area.  Tbu.  actiian 
will  provide  controUed' aitspacft  for 
airsrafi  executing  a  aeno  inflttunsnt 
approack  to  Foley  Municipal  Airport. 
The  operating  status  of  the  airport  is 
duBged  to  IFH  (51  FR  11752).  latesested 
parties  were  invited  to  particiijatB  in  thia 
rulemaking  proceeduag  by  submithqp 
written  comnient&  oa  die  proposal  to  the 
FAA.  No  conunenta  obiecting.  ta  the 
proposal  were  received.  Thisi 
amendment  is  the  same  as  that 
propoeedin  the  notice.  Seclio»71  JAl  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.68  dated  January  2, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  tfte 
Fedwaf  Avnrtfon  Hegnllation*  designates 
the  Foley,  Alabama,  transition  area  and 
lowers  the  base  of  contnjiled  airspace, 
in  the  vicinity  of  Foley  Municipal 
Airport,  from  1,200  to  700  feet  above  the 
surface. 

The  FAA  has  determined  that"  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  I&not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  nUe"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  arul  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  wili  onty  affiect  air  trafffr 
procedures- and  air  navigation,  itie 
certified  tilat^  ttiis  nrfF,  whew 
promut^ted,  wiH  not  have  a  significant 
economic  impact  on  a  substantiuJ 
number  of  small  entiti«»  under  the. 
criteria  ofthe  Regulatory  Flexibility  Act 


List  of  Subjects.i»14CEa  BMiTl 

Aviation  safety.  Transition  ate&. 
Adopluui  of  thtt  i 


WWr^T— [AIIIICW3CW 

Arcnrriiogly,  prmianl  ta  the  authocity 
delegated  to  me.  Part  71  oftfaa  Fedaral 
Aviatian.  Regulations  (14  CFR  Pact  71)  is 
amended,  as  foUawat 

1.  The  autberifty  ciMioR  for  P^HF»  7T 
contiaiies  to-  lead  an  foUowac 


Aufimitr-49tU.S.C.  134ata),  taMfaT.  1510; 
EMcnlvve  Order  108(19^  49*ir.S.e.  VH^ffl 
(Revised  Pub.  L  97-449.  ]anuary  12. 1983^  14 
CFR  11.66. 


S71.ie4    [Ameadedl 
2.  ^  amaadiag  \  TLlVk  as.  feUawac 

Xhat  "i—prf"  M(teadiB% upward  feanrTOO 
feet  aWue.  ihs.  suiifact  withia  aa&miie 
radius  of  Foley  Miiniripa^  Airport 
(Lat.30*25'45'N.,  Long.  8r42'Q3"  W); 
excluding  that  portion  which  coiocidias.  with 
tlie  Fairhope  and  Gulf  Shores.  AL.  transition 

QPCflSL 

Issued  in  East  Ptmrt.  Georgia,  on  ]une  3. 
1986, 

lames  L  Wright, 

Acting^ Manager,  Air  Traffic  Division. 
Sotrtherrr  Region. 

|FR  Doc.  86-1333?  Ptted  6-fZ-e&  a:4S  am] 
BILUNQ  COOC  4nO-1S-« 


DEPABTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tHe  Svcretacy 

a4-CFBP»ai>t2r 

[OaeketNe.  R-«6-i«aat 

Nonjuiriidai  Focedosuse  of  MutttfaniHy 
Mortgages;  Comection 

agency:  Office  of  the  Secretary,  HUD. 
action:  Final  rule. 


;  This  final  rule  amends-  HUD'S 
regulations  on  noniudicial  foreclosure  of 
multifamily  mortgages  to  correct  a 
typographical  error  in  provisions 
describing  the  cornmissioner's  authtjrity 
to  withdraw  the  security  property  from 
foreclosure-  and  cancH'  the  fbreclosui  e 
sale. 

EFFECTIVE  DATE:  )uly  2S.  tSSB. 
FOR  FURTHER  lliFQRMAIION.eQKRACn 

John  P.  Kennedy.  Aiwiciate  Geoeral 
Counsel  for  Program  Enforcement* 
Department  of  Housing  and  Urban. 
DevelapmenU.  451  Sevealh.  Stieei..  SIAL. 
Washington..  DC  20410.  C2a2>  75&-a6aft. 
[This-  is  not  a  toll  free  number.) 
supPLEMMiTAJnr  iMrfieMaTMMf  Dm 
February  24^  r984.  the  Department 
pubksbedregalatiafla  al  2A-CFR  Part  2? 
ira|>Un..oiiiing  t^e  Multlfiiaiiiy  Nteitpifp: 
Foffecksure  Act  oi  19ai.  12 ILSXL  3701- 
3717  [4a  Fa  7074.  These  legBlatiam,.  ML 
24  CFR  27.254a).  dsacEibe  th« 
circaaaalaacas  uader  w^uch.  the 
fosecloBitrg  ciMniaininnT  nuai 
wiAdiiow  the  saeurity  property  btsm 
foreclosute  anl  cancel  \im  fated oaare 
sale.  After  the  rfgnj"'*"""  were 
pabliabeaL  it  waafouad  \hai  24CE1> 
27.25Ca)(3)(ii)  contained  a  tyfiagpaplucd 
error  which  caused  it  to  deviate 
substantively  fron  the  statute;  12  U.SC. 
370a(a)|9a)(B),  and  from  the  proposed 
rule.  47  FR  51410.  (November  15, 1982). 


21518 


Federal  Register  /  VoK  51.  No.  114  /  Friday.  ]une  13.  1986  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51.  No.  114  /  Frfday.  June  13.  1986  /  Rules  and  Regulations 21519 


A8  published,  the  regulation  states  that 
the  property  must  be  withdrawn  from 
foreclosure  if  either  of  the  conditions 
described  in  24  CFR  27.25(aK3)(i)  and 
(ii),  or  the  condition  described  24  CFR 
27.25  (a)(3)(iii).  is  present,  whereas  the 
statute  and  proposed  rule  require  that 
either  of  the  conditions  described  in 
§  \  27^(a)(3)(iii)  and  (ii)  and  the 
condition  described  in  S  27.25(a)(3)(iii) 
must  be  present  before  the  property  can 
be  withdrawn.  This  final  rule  will 
conform  the  regulation  to  the  statute. 

This  corrective  change  to  the 
regulations  should  have  no  significant 
effect  on  the  existing  legal  rights  of  any 
party.  Accordingly,  the  Department  has 
concluded  that  notice  and  public 
comment  on  the  rule  is  unnecessary  and 
that  good  cause  exists  for  publishing  the 
rule  as  a  final  rule. 

In  accordance  with  24  CFR  50.20(k). 
an  environmental  finding  is  not 
necessary  because  the  change  is  merely 
corrective  and  effects  only  internal 
administrative  procedures.  As  such,  it  is 
categorically  excluded  from  the 
environmental  requirements  of  24  CFR 
Part  50. 

The  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Excutive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  The  rule  does  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  one  hundred  million  dollars  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment  productivity,  innovation  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act,  (5  U.S.C. 
605(b)).  the  Undersigned  hereby  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
makes  a  technical  change  to  internal 
agency  procedures.  This  change  should 
have  no  significant  effect  on  any  party, 
other  than  the  Federal  government. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  April  21, 1986  (51 
FR  14036)  under  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act. 
The  Catalog  of  Federal  Domestic 
Assistance  Programs  are:  14.103, 14.112. 
14.115. 14.116. 14.124. 14.125. 14.126. 
14.127. 14.128. 14.129. 14.134, 14.135. 
14.137. 14.138. 14.139. 14.149. 14.151. 
14.153. 14.154. 14.155. 14.167.  and  14.220. 


List  of  Subjects  in  24  CFR  Part  27 

Mortgages,  Foreclosures 

PART  27— NONJUDICIAL 
FORECLOSURES  OF  MULT1FAMILY 
MORTGAGES 

Accordingly,  Title  24  CFR  Part  27  is 
amended  as  follows: 

1.  The  authority  citation  for  24  CFR 
Part  27  continues  to  read  as  follows: 

Authority:  Sees.  3e8C(S)  and  3691. 
Multifamily  Mortgage  Foreclosure  Act  of  1981 
(12  U.S.C.  3711(5)  and  3717);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3635(d)). 

2.  Section  27.25(a)(3)(ii)  is  revised  to 
read  as  follows: 

S  27.25    Tennination  or  adfoumiTMnt  of 
for«closur«  Ml*. 

(a)  •  *  * 

(3)  *  *  ' 

(ii)  In  the  case  of  a  nonmonetary 
default,  the  commissioner,  upon 
application  of  the  mortgagor  before  the 
date  of  foreclosure  sale,  finds  that  all 
nonmonetary  defaults  have  been  cured 
and  that  there  are  no  monetary  defaults; 

and 

<        *        *        *        * 

Dated:  )une  9. 1986. 
Samuel  R.  Pierce.  Jr., 

Secretary. 

(FR  Doc.  86-13425  Filed  6-12-86;  8:45  am) 

BttXMGCOOe  4310-32-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  ParU  1  and  602 
(T.D.  e090] 

Income  Taxes;  Possessions  Tax 
Credit;  Definition  of  Product, 
Significant  Business  Presence  Test, 
and  Cost  Sharing  and  Profit  Split 
Elections 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  the  possessions 
tax  credit.  The  regulations  provide  rules 
for  determining  whether  a  possessions 
corporation  has  a  significant  business 
presence  with  respect  to  a  product. 
These  regulations  also  provide  rules 
which  implement  the  cost  sharing  and 
profit  split  elections.  This  action  is 
necessary  because  of  changes  to  the 
applicable  tax  law  made  by  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982. 


EFFECTIVE  DATE:  The  amendments  are 
effective  for  taxable  years  of 
possessions  corporations  beginning  on 
or  after  January  1, 1983. 
FOR  FURTHER  INFORMATION  CONTACT 

Jacob  Feldman  of  the  Office  of 
Associate  Chief  Counsel  (International). 
Internal  Revenue  Service.  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224,  Attention:  CC:LR:T  LR-194- 
82.  telephone  202-566-3289  (not  a  toll- 
free  call),  concerning  intangible  property 
income  in  the  absence  of  an  election 
under  section  936(h)(5),  the  cost  sharing 
and  profit  split  elections,  and  covered 
intangibles  (| 5 1-936-4, 1.936-6,  and 
1.936-7);  or  Carol  Doran  Klein  of  the 
same  office  concerning  the  definition  of 
product,  the  significant  business 
presence  test,  and  contract 
manufacturing  (§  1.936-5),  telephone 
202-566-6419. 
SUPPt^MENTARY  INFORMATION: 

Background 

On  January  10. 1984.  the  Federal 
Register  published.proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  936(h)  of  the  Internal  Revenue 
Code  of  1954  (49  FR  1227).  The 
amendments  were  proposed  to  conform 
the  regulations  to  changes  made  to  the 
Internal  Revenue  Code  by  section  213  of 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (the  Act)  (Pub.  L.  97-248.  96 
Stat.  452).  A  public  hearing  was  held  on 
April  3. 1984.  After  consideration  of  all 
comments  received  regarding  the 
proposed  amendments,  those 
amendments  are  adopted  as  revised  by 
this  Treasury  decision. 

Discussion  of  Comments  and  Revised 
Amendments 

Section  1.936-4:  Intangible  Property 
Income  in  the  Absence  of  an  Election 
Out 

Commenter  suggested  that  in 
situations  in  which  there  is  no  intangible 
property  income,  a  taxpayer  should  not 
be  limited  in  computing  its  taxable 
income  to  cost  sharing,  profit  split  or  the 
method  under  section  936  (h)(1)  to  (h)(3). 
It  was  decided,  in  situations  in  which 
there  is  no  intangible  property  income, 
to  permit  a  taxpayer  to  compute  its 
income  using  the  appropriate  method  as 
provided  under  section  482  and  the 
regulations  thereunder. 

Commenter  suggested  that  the 
covered  intangible  exception  should 
apply  not  only  if  cost  sharing  is  elected, 
but  also  in  the  absence  of  an  election 
out.  The  suggestion  was  rejected 
because  there  is  no  statutory  support  for 
permitting  the  covered  intangible 


exception  if  the  taxpayer  elects  to 
compute  its  income  under  section  936 
(h)(1)  to  (h)(3).  The  covered  intangible 
exception  is  permitted  under  section 
936(h)(5)(c)(i)(II),  a  provision  dealing 
only  with  the  cost  sharing  election. 

Section  1.936-5(a):  Definition  of  the 
Term  "Product" 

Commenters  suggested  that  the  term 
"product"  not  be  defined  by  means  of 
the  phrase  "manufacturing  process" 
because  of  possible  confusion  with  the 
section  954(d)(1)(A)  definition  of 
manufacturing.  They  suggested  broader 
terms  such  as  produced,  transformed, 
incorporated  or  assembled.  This 
suggestion  was  adopted.  For  these 
purposes,  it  is  intended  that  production, 
transformation,  incorporation  or 
assembly  be  given  a  broad  meaning. 

Commenters  also  suggested  that  the 
phrase  "transformation,  incorporation, 
assembly"  be  used  instead  of  the  phrase 
"further  transformation."  This 
suggestion  was  also  adopted. 

The  final  regulations  clarify  that  a 
possessions  corporation  may  treat  the 
end-product  form  as  its  possession 
product  even  though  the  final  stage  or 
stages  of  production  occur  outside  of  a 
possession. 

The  final  regulations  provide  that  if  a 
possessions  corporation  produces  a 
product  that  is  sometimes  sold  to 
unrelated  parties  without  further 
processing  and  is  sometimes  sold  to 
unrelated  parties  after  further 
processing,  then  the  possessions 
corporation  generally  must  choose  to 
treat  the  same  item  of  property  as  its 
possession  product,  even  though  it  is  in 
some  cases  an  integrated  product  and  in 
some  cases  a  component  product. 

Commenters  suggested  that  the 
proposed  regulations  required  taxpayers 
to  choose  either  the  component  product, 
the  integrated  product,  or  the  end- 
product  form  as  their  possession  product 
and  to  apply  that  choice  consistently  for 
all  purposes  of  section  936.  Many 
possessions  corporations,  however,  sell 
both  an  integrated  product  and  a 
component  contained  in  the  integrated 
product.  The  regulations,  when  adopted, 
should  not  limit  the  possessions 
corporation  to  a  return  on  only  one  of 
those  products  when  both  are  produced 
in  the  possessions. 

In  response  to  the  comments,  the  final 
regulations  provide  that  a  possessions 
corporation  may  designate  a  different 
product  at  each  stage  of  the  production 
process,  if  the  product  is  sold  at  the  end 
of  that  stage  to  unrelated  parties.  The 
possessions  corporation's  product  must 
be  defined  consistently  for  all  products 
sold  at  the  same  stage  in  the  production 
process.  Thus,  if  a  possessions  company 


produces  a  component  in  a  possession 
and  finishes  some  of  the  components  in 
the  possession  and  transfers  some  to  an 
affiliate  for  finishing  in  the  United 
States,  then,  for  all  finished  products 
sold  to  third  parties,  the  possessions 
company  must  designate  either  the 
component  or  the  integrated  product  as 
its  possession  product.  Furthermore,  if 
the  possessions  company  produces  a 
product  in  a  possession,  sells  the 
product  to  third  parties,  and  also 
subjects  the  product  to  further 
processing  before  sale  to  third  parties, 
then  the  possessions  corporation  may 
designate  two  possession  products. 

Commenters  suggested  that  the  final 
regulations  permit  taxpayers  to 
designate  their  possession  product  by 
listing  those  components  that  are  not 
included  in  the  possession  product.  This 
suggestion  was  adopted. 

Grouping  of  Products 

Commenters  raised  several  questions 
with  respect  to  grouping  of  products.  In 
response  to  those  comments  the  final 
regulations  clarify  that  products  that  are 
grouped  are  treated  as  one  product,  and 
that,  if  a  taxpayer's  grouping  is 
disallowed,  the  effect  of  the 
disallowance  is  to  require  each  of  the 
products  that  is  removed  from  the  group 
and  the  remaining  group  without  the 
excluded  products  to  satisfy  separately 
the  significant  business  presence  test. 
The  final  regulations  also  make  clear 
that  the  determination  of  whether  the 
production  processes  included  in 
producing  the  products  that  are  to  be 
grouped  are  similar  is  based  on  the 
production  processes  of  the  components 
that  are  included  in  the  possession 
product. 

Commenters  stated  that  the 
usefulness  of  the  grouping  rules  was 
limited  because  of  the  discretion  given 
the  Commissioner  to  require  grouping  or 
to  disallow  a  taxpayer's  grouping.  The 
final  regulations  do  not  allow  the 
Commissioner  to  require  the  taxpayer  to 
group  products.  A  primary  purpose  of 
permitting  grouping  is  to  allow 
taxpayers  to  reduce  their  recordkeeping 
burden.  Because  this  is  the  case,  the 
Commissioner  will  not  require  the 
taxpayer  to  group  products. 

The  final  regulations  also  provide  that 
a  taxpayer  may  not  include  in  a  group 
an  item  of  property  that  is  not  produced 
in  whole  or  in  part  in  a  possession. 

Commenters  suggested  that  the  final 
regulations  clarify  whether  the  general 
rules  concerning  grouping  apply  to 
pharmaceuticals.  The  final  regulations 
apply  the  general  rules  to 
pharmaceuticals.  The  reason  for  this 
change  is  that  a  purpose  of  grouping  is 
to  ease  the  taxpayer's  recordkeeping 


burden  with  respect  to  isolating 
production  costs  for  a  particular 
product.  If  the  production  processes 
involved  in  producing  two  items  are  not 
similar,  then  the  taxpayer  should  be 
able  to  separate  its  production  costs  for 
those  items.  Thus,  the  rules  for  grouping 
pharmaceuticals  should  be  the  same  as 
the  rules  for  grouping  other  products. 
These  revisions  also  clarify  that 
pharmaceuticals  may  be  grouped  even 
though  they  contain  different  active  or 
ineri  ingredients  so  long  as  the 
production  processes  are  similar. 

Interim  Period  and  Transitional  Period 
Rules 

The  proposed  regulations  provided 
that  a  possessions  corporation~wh1ch 
produced  a  product  in  a  possession  on 
September  3. 1982.  need  not  satisfy  the 
significant  business  presence  test  with 
respect  to  that  product  until  taxable 
years  beginning  on  or  after  January  1, 
1986.  For  purposes  of  determining  the 
product  produced  in  the  possessions, 
only  the  activities  actually  performed  in 
the  possession  are  to  be  taken  into 
account.  If  a  possessions  corporation 
would  claim  a  return  on  intangibles 
associated  with  the  portion  of  the 
product  produced  outside  of  the 
possession,  then  the  possessions 
corporation  must  satisfy  the  significant 
business  presence  test  with  respect  to 
that  larger  product. 

Commenters  objected  to  these  rules 
stating  that  the  statute  waives  the 
significant  business  presence  test  with 
respect  to  products  produced  in  the 
possession  on  date  of  enactment,  but  the 
effect  of  the  proposed  rules  is  to  impose 
a  significant  business  presence  test  on 
products  produced  on  date  of 
enactment.  Commenters  also  claim  that 
Congress  intended  to  treat  "old" 
products  more  favorably  than,  or  at 
least  as  favorably  as,  "new"  products. 
New  products  are  not  immediately 
subject  to  the  full  significant  business 
presence  test  but  rather  are  entitled  to  a 
phase-in  of  the  significant  business 
presence  test.  If  "old"  products  are  to  be 
subject  to  a  significant  business 
presence  test  prior  to  January  1, 1986 
commenters  stated  that  the  "old" 
products  should  be  allowed  the  benefit 
of  phasing  in  the  test.  Furthermore,  no 
test  should  apply  for  taxable  year  1983 
because  the  proposed  regulations  were 
not  published  until  1984  and,  therefore, 
taxpayers  had  no  opportunity  to  arrange 
their  affairs  so  that  they  could  satisfy 
this  test. 

These  various  comments  were 
rejected  for  the  following  reasons.  First 
requiring  the  product  to  be  produced  in 
a  possession  within  the  meaning  of 
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section  954(d)(1)(A)  does  aot  impose  a 
signiricant  business  pieseace  test  on 
products  produced  in  a  possession  on 
the  date  of  enactment  The  regulations 
must  provide  guidance  as  to  the 
meaning  of  the  phrase  "produces  a 
product ....  in  a  possession  on  the 
date  of  enactment."  Under  the 
inteipretative  authority  granted  the 
Secretary,  the  Treasury  has  determined 
that  this  phrase  means  the  product  that 
is  produced  within  the  meaning  of 
section  954(d)(l)(AJ.  Second,  the 
commenters  claim  that  Congress 
intended  to  treat  products  produced  in  a 
possession  on  the  date  of  enactment 
more  favorably  than  products  first 
produced  in  a  possession  after  that  date. 
There  is  no  basis  for  this  claim  either  in 
the  statute  or  in  the  legislative  history. 

Section  936(hK5HB)|ui)(I)  provides 
that,  if  a  possessions  corporation 
produced  a  product  in  a  possession  on 
the  date  of  enactment,  then,  with  respect 
to  such  product  the  possessions 
corporation  is  not  required  to  meet  the 
signiflcant  business  presence  test  for  its 
taxable  years  beginning  before  January 
1. 1986.  Section  936(h)(5)(B)(iv)(l) 
provides  that  the  Secretary  may 
prescribe  regulations  setting  forth  an 
appropriate  transitional  (but  not  in 
excess  of  three  taxable  years) 
significant  business  presence  test  for 
commencement  in  a  possession  of 
operations  with  respect  to  products  or 
types  of  service  after  date  of  enactment 
and  not  described  in  section 
936{h)(5)(B)(iii)(I).  Thus,  the  Code  states 
that  the  Secretary  has  authority  to 
prescribe  regulations  adopting  a 
transitional  rule  in  all  cases  except 
those  which  are  covered  by  the 
statutory  exemption  from  the  significant 
business  presence  test. 

It  may  be  more  advantageous  to  the 
taxpayer  to  satisfy  a  reduced  significant 
business  presence  test  with  respect  to 
an  integrated  product  than  to  be 
exempted  from  the  significant  business 
presence  test  and  be  permitted  to 
determine  income  under  the  cost  sharing 
or  profit  split  option  only  with  respect  to 
the  component  product  or  the  end- 
product  form.  The  reason  that  a 
possessions  corporation  might  be  in  a 
better  position  if  it  could  take  advantage 
of  the  reduced  significant  business 
presence  test  is  that  If  the  possessions 
corporation  is  able  to  satisfy  the 
reduced  test  with  respect  to  an 
integrated  product  then  the  possessions 
corporation  will  be  entitled  to  a  return 
on  intangibles  associated  with  the 
integrated  product.  If,  however,  the 
possessions  corporation  is  exempt  from 
the  signifu:ant  business  presence  test 
then  the  corporation  will  only  be 


entitled  to  a  return  on  tbe  intangibles 
associated  with  tbe  product  produced  in 
ibe  possessioos.  Thus  the  income 
attributable  to  the  more  narrowly 
defined  product,  and  against  which 
credit  will  be  granted,  will  be  less. 
Correspondingly,  the  income  taxed  to 
the  U.S.  affiliates  will  be  increased. 

The  interpretation  adopted  in  the  final 
regulations  is  consistent  with  the 
legislative  history. 

The  conference  report  states  that 

The  conferees  also  intend  that  the 
provision  be  ocfministered  m  a  fashion  so  as 
to  encourage  increased  Puerto  Rican 
employment  and  investment  in  depreciable 
property  at  as  km  a  cost  to  the  Treasury  as 
possible. 

The  conferees  are  concerned  about  Puerto 
Rican  job  creation  and  there  is  continuing 
concern  that  the  provision  may  not  be 
adequately  targeted  towards  that  goal. 
(Emphasis  added). 

H.R.  REP.  No.  760. 97th  Cong^  2nd 
Sess..  at  505  (1982).  The  legislative 
history  also  indicates  the  transitional 
rules  described  above  only  apply  to 
future  operations  and  future  possession 
products  and  possession  services. 
General  Explanation  of  the  Revenue 
Provisions  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982;  RR.  4961. 
Pub.  L  97-248,  at  89  (1982).  If  these  two 
parts  of  the  legislative  history  are  read 
together,  it  is  apparent  that  Congress 
intended  to  encourage  new  possessions 
employment  and  investment  by 
providing  an  incentive  for  corporations 
to  move  new  operations  into  the 
possessions  after  the  date  of  enactment 
Corporations  which  were  already 
operating  in  the  possessions  should  not 
get  the  benefit  of  this  provision,  with 
respect  to  such  operations,  because 
allowing  them  these  benefits  would  not 
encourage  new  employment  and 
investment  in  the  possessions  and 
would  result  in  substantial  revenue  loss 
to  the  Treasury.  Thus,  it  is  believed  that 
Congress  intended  to  provide  the  benefit 
of  a  reduced  significant  business 
presence  test  only  to  corporations 
starting  new  operations  in  the 
possessions. 

Different  Product  for  Export  Sales 

The  proposed  regulations  provided 
that  a  possessions  corporation  could  not 
define  its  product  differently  for  export 
sales  than  for  domestic  sales. 
Commenters  stated  that  the  separate 
election  for  export  sales  should  be 
interpreted  in  such  a  manner  that  the 
possessions  corpora tions's  product  may 
be  defined  differently  for  export  sales 
than  for  domestic  sales.  They  further 
state  that  foreign  conntries  frequentiy 
require  some  local  processing  in  order  to 
avoid  tariff  or  other  import  restrictions. 


Further,  requiring  the  possessions 
corporation  to  define  consistently  its 
product  for  export  and  domestic  sales 
will  discourage  investment  in  tbe 
possessions.  If  a  company  will  not  be 
allowed  any  return  on  intangibles 
associated  with  finishing  a  product  for 
the  domestic  market  there  will  be  no 
incentive  to  set  up  new  finishing 
operations  in  the  possessions.  The  final 
regulations  permit  a  possessions 
corporation  to  define  its  product 
differently  for  export  sales  than  for 
domestic  sales. 

Section  1.936-5(b);  Significant  Business 
Presence  Test  General  Rules 

The  final  regulations  make  clear  that 
two  related  possessions  corporations 
may  not  aggregate  their  production  or 
direct  labor  costs  for  purposes  of 
determining  whether  they  satisfy  the 
significant  business  presence  test  with 
respect  to  a  single  product. 

Production  Costs 

Commenters  suggested  that  the  phrase 
"production  costs"  should  be  used  if  the 
regulations  intended  that  the  words  be 
defined  in  the  same  manner  as  under 
section  471.  This  suggestion  was 
adopted.  The  final  regulations  use  the 
phrase  "production  costs"  because  it  is 
intended  that  this  phrase  be  defined 
consistently  for  purposes  of  sections  471 
and  936.  Production  costs  do  not. 
however,  include  direct  material  costs 
and  interest 

Commenters  requested  that  the  fmal 
regulations  clarify  whether  taxpayers 
are  permitted  to  include  in  production 
costs  those  costs  that  they  did  not 
include  in  inventoriable  costs  for 
purposes  of  section  471.  The  final 
regulations  clarify  that  taxpayers  may 
not  include  such  costs  for  purposes  of 
section  936. 

The  final  regulations  clarify  that  a 
possessions  corporation  may  not  include 
a  cost  as  a  production  cost  unless  all 
members  of  the  affiliated  group  include 
that  cost  as  a  production  cost.  Also, 
with  respect  to  production  costs,  the 
final  regulations  clarify  that  taxpayers 
should  use  their  current  year's 
production  costs  to  determine  whether 
they  satisfy  the  significant  business 
presence  test  regardless  of  whether  they 
use  the  FIFO  or  LIFO  method  of 
accounting. 

Direct  Labor  Cost 

Commenters  stated  that  the  proposed 
regulations  were  unclear  as  to  whether 
the  direct  labor  costs  involved  in 
processes  that  are  not  considered  to  be 
manufacturing  under  section 
954(d)(1)(A)  (for  example,  packaging) 


could  be  included  in  the  direct  labor 
costs  of  the  possessions  corporation. 
The  fmal  regulations  provide  that,  so 
long  as  the  cost  is  includable  under 
section  471  in  inventoriable  costs,  the 
cost  may  be  considered  a  direct  labor 
cost  bf  the  possessions  corporation  even 
though  the  activity  would  not  constitute 
manufacturing  under  section 
954(d)(1)(A). 

Commenters  suggested  that  the  term 
"direct  labor"  should  include  personnel, 
quality  control,  maintenance,  research 
and  development,  accpunting,  treasury 
and  other  functions  to  the  extent  these 
activities  take  place  in  the  possessions. 
This  suggestion  was  generally  rejected 
because  indirect  labor  costs  are  taken 
into  account  under  the  value  added  test 
However,  the  labor  associated  with 
quality  control  will  be  considered  direct 
labor  if  that  quality  control  is  an  integral 
part  of  the  production  process. 

One  commenter  recommended  that, 
for  purposes  of  the  value  added  test  the 
amount  of  gross  receipts  should  be 
reduced  by  any  excise  tax  paid  by  the 
possessions  corporation  on  units  of  the 
product  sold  for  use  or  consumption  in 
the  possession.  Because  the  term  "gross 
receipts"  is  defined  in  the  same  manner 
as  possession  sales  and  the  possession 
sales  amount  does  not  include  these 
excise  taxes,  the  gross  receipts  amount 
does  not  include  these  excise  taxes 
either. 

The  proposed  regulations  provided 
that  inspection  and  testing  are  indirect 
production  costs.  Therefore,  the  labor 
costs  associated  with  inspection  and 
testing  may  not  be  considered  direct 
labor  costs.  Commenters  stated  that 
quality  control  is  an  integral  part  of  the 
production  process  and.  therefore,  the 
labor  costs  associated  therewith  should 
be  considered  direct  labor  costs.  This 
suggestion  was  adopted  in  those  cases 
in  which  quality  control  is  an  integral 
part  of  the  production  process. 

Commenters  suggested  that  taxpayers 
should  be  able  to  get  the  benefit  of  the 
start-up  significant  business  presence 
test  if  they  begin  operations  at  a  new 
site  in  the  same  possession.  This 
suggestion  was  rejected  because  starting 
up  operations  in  a  new  possession 
presents  more  difficulties  than  starting 
at  a  new  site  within  the  same 
possession. 

Commenters  suggested  that  base 
period  construction  costs  should  inolude 
the  costs  associated  with  the 
installation  of  section  1245  property  and 
that  any  base  year  that  the  corporation 
was  not  in  existence  should  not  be 
taken  into  account.  Both  of  these 
suggestions  were  rejected. 

Commenters  recommended  that  the 
Secretary  adopt  additional  significant 


business  presence  tests.  This 
recommendation  was  rejected. 

Section  1.936-5(c):  Contract 
Manufacturing 

The  proposed  regulations  defined  the 
term  "contract  manufacturing"  to 
include  any  arrangement  between  a 
possessions  corporation  (or  another 
member  of  the  affiliated  group]  and  an 
unrelated  person  if  the  unrelated  person 
uses  intangibles  that  are  related  to  its 
product  and  the  intangibles  are  owned 
or  licensed  by  a  member  of  the  affiliated 
group.  Commenters  stated  that  this  part 
of  the  definition  was  too  broad.  In 
response  to  these  comments,  the 
definition  of  contract  manufacturing  has 
been  narrowed.  Contract  manufacturing 
will  only  include  use  of  an  intangible  if 
the  intangible  is  a  patent  and  the 
product  produced  under  the  patent  is 
included  in  the  possession  product  or  if 
the  intangible  is  a  manufacturing 
intangible  and  it  is  established  that  the 
arrangement  has  the  effect  of  materially 
distorting  the  application  of  the 
significant  business  presence  test.  The 
reason  for  these  rules  is  to  prevent 
taxpayers  from  earning  intangible 
income  attributable  to  the  patent  or 
other  intangibles  without  taking  into 
account  for  purposes  of  the  significant 
business  presence  test,  the  costs 
associated  with  producing  the  patented 
product.  Fbr  example,  if  a  taxpayer 
enters  into  a  contract  with  an  unrelated 
party  whereby  the  unrelated  party 
produces  the  patented  product  for  the 
taxpayer  and  sells  that  product  to  the 
taxpayer,  the  unrelated  party  would 
earn  a  return  on  the  manufacturing 
activities  it  performed.  If  the  taxpayer 
incorporated  that  product  into  its 
possession  product  and  then  marketed  it 
to  the  public,  the  income  from  the  patent 
would  be  earned  by  the  taxpayer 
without  any  performance  of  activity  by 
the  taxpayer  with  respect  to  the 
patented  item.  Therefore,  the  cost  of 
producing  the  patented  product  should 
be  taken  into  account.  The  regulations 
provide  that  these  rules  shall  not  apply 
to  such  contract  manufacturing 
performed  in  taxable  years  beginning 
before  January  1, 1988.  nor  shall  the 
rules  apply  to  binding  contracts  for  the 
performance  of  such  contract 
manufacturing  entered  into  before  June 
13, 1986. 

The  proposed  regulations  treat  the 
entire  cost  of  contract  manufacturing 
performed  outside  of  the  possessions  as 
direct  labor  of  the  affiliated  group 
performed  outside  of  the  possessions. 
Commenters  claim  tha  this  unfairly 
penalizes  taxpayers  as  the  supplier's 
cost  of  materials.' production  costs  and 
profit  will  be  considered  direct  labor  of 


the  affiliated  group.  If  the  U.S.  affiliates 
had  performed  identical  manufacturing 
activities,  only  the  direct  labor  element 
of  the  total  costs  would  be  counted 
against  the  possessions  corporation.  The 
final  regulations  retain  this  rule  because 
it  is  intended  to  have  the  protested 
effect. 

Section  1.936-6(a)(l):  Product  Area 
Research 

Commenter  suggested  that  product 
area  research  should  apply  only  to  those 
expenses  with  respect  to  which  a  tax 
benefit  was  obtained.  This  suggestion 
was  rejected  since  it  is  inconsistent  with 
the  statutory  language  under  section 
936(h)(5)(C)(i)(l)(o)  which  defines    "^ 
product  area  research  very  broadly  and 
beyond  deductible  expenses. 

Commenter  suggested  that  the  cost  of 
acquisition  of  nonamortizable  intangible 
property  should  not  be  included  in 
product  area  research  in  the  year  of 
acquisition,  but  instead  should  either 
not  be  included  or  included  over  a 
longer  period.  The  regulation  has  been 
amended  to  include  the  cost  of 
acquisition  of  nonamortizable 
intangibles  ratably  over  a  5-year  period. 
Non-inclusion  of  nonamortizable 
intangibles  was  rejected  because 
section  936(h)(5)(C)(i)(l)(a)  specifically 
requires  an  inclusion  of  "a  proper 
allowance  for  amounts  incurred  in  the 
acquisition  of  any  of  the  items  specified 
in  subsection  (h)(3)(B)(i)" 
(manufacturing  intangibles). 

Commenters  suggested  that  the 
regulations  make  clear  that  payments 
described  in  section  30(b)  and  other 
payments  made  for  amortizable  and 
nonamortizable  intangibles  apply  only 
to  those  payments  made  for  the 
acquisition  of  manufacturing  intangible 
property.  This  suggestion  is  in 
conformity  with  the  statute  and  the 
suggested  clarification  has  been  made. 

Commenter  suggested  that  product 
area  research  expenditures  be  reduced 
by  the  income  received  by  a  possessions 
corporation  from  the  sale  of  a 
manufacturing  intangible  to  a  person 
outside  the  affiliated  group.  The 
suggestion  was  adopted.  However,  the 
income  from  the  sale  does  not  reduce 
product  area  research  in  the  year  of  the 
sale,  but  instead  is  treated  as  royalty 
payments  made  ratably  over  the 
remaining  useful  life  of  the  intangible.  If 
the  intangible  is  nonamortizable,  then 
product  area  research  is  reduced  ratably 
over  a  5-year  period. 

Commenter  suggested  that  product 
area  research  not  include  research  and 
development  expenses  incurred  by  a 
member  of  an  affiliated  group  pursuant 
to  a  contract  with  an  unrelated  person 
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who  is  enhtled  to  exclusive  ownership 
of  the  technology  resulting  from  the 
expenditures.  The  suggestion  was 
adopted.  The  final  regulations  provide 
that,  to  the  extent  the  product  area 
research  expenditures  can  be  allocated 
solely  to  the  technology  produced  for  an 
unrelated  person,  such  expenditures  will 
not  be  included  in  product  area  research 
provided  that  (he  unrelated  person  has 
exclusive  ownership  of  the  technology 
and  that  no  nwmber  of  the  affiliated 
group  has  a  right  to  use  any  of  the 
technology. 

Commenter  requested  clarification  on 
the  computation  of  product  area 
research  where  the  component  product 
and  integrated  product  fall  within 
different  product  areas.  The  final 
regulations  clarify  the  issue.  If  the 
component  product  and  integrated 
product  are  in  separate  SIC  codes  and  if 
the  component  product  is  included  in  the 
definition  of  the  possession  product, 
then  the  product  area  research 
expenditures  are  aggregated.  If  the 
component  product  is  not  included  in 
the  definition  of  possesssion  product, 
then  the  product  area  researrfj 
expenditures  are  not  aggregated  and  the 
product  area  research  expenditures 
incurred  with  respect  to  the  component 
product  are  not  included  in  product  area 
research. 

Section  1.936-6(aJ{2);  Ppssessioa  Sales 
and  Total  Sales 

Commenter  suggested  that  pre-TEFRA 
sales  should  be  excluded  from  the 
numerator  and  denominator  of  the  cost 
sharing  fraction.  The  suggestion  was 
adopted. 

Commenter  suggested  a  clarification 
of  the  sales  price  of  a  component 
product  and  an  end-product  form.  In 
response  to  the  comment  the  regulations 
have  been  redrafted  to  provide  as 
follows.  With  respect  to  a  component 
product,  an  independent  sales  price 
from  comparable  uncontrolled 
transactions  must  be  used  if  such  price 
can  be  determined  in  accordance  with 
§  1.482-2(e)(2).  With  respect  to  an  end- 
product  form,  the  sales  price  is  the 
difference  between  the  third  party  price 
of  the  integrated  product  and  the 
independent  sales  price  of  the  excluded 
component  product(s)  from  comparable 
uncontrolled  transactions.  If  aa 
independent  sales  price  from 
comparable  uncontrolled  transactions 
cannot  be  obtained,  then  the  sales  price 
of  the  component  product  shall  be 
deemed  to  be  equal  to  the  transfer  price, 
determined  under  the  appropriate 
section  482  method,  which  the 
possessions  corporation  uses  under  the 
cost  sharing  method  in  computing  the 
income  it  derives  with  respect  to  the 


component  product.  Alternatively,  the 
possessions  corporation  may  determine 
the  sales  price  for  the  component 
product  using  a  production  cost  ratio, 
but  if  this  method  is  used,  then  the 
transfer  price  used  by  the  possessions 
corporation  in  computing  its  income 
may  not  l)e  greater  than  such  sales 
price.  A  simitar  rule  deals  with  an  end- 
pnxhict  form.  The  method  chosen  in  the 
final  regulations  is  preferable  to  merely 
using  the  production  cost  ratio  since  the 
transfer  price  will  be  used  by  the 
taxpayer  in  computing  income  and 
therefore,  should,  if  possible,  also  be 
reflected  in  the  numerator  of  the  cost 
sharing  fraction. 

Commenter  suggested  that  the 
regulations  provide  that  excise  taxes 
paid  by  the  possessions  corporation 
when  the  product  is  far  ultimate  use  or 
consumption  in  the  possession  not  be 
indnded  in  possession  sales.  The 
suggestion  was  adopted.  The  final 
regulations  provide  that  the  amount  of 
excise  tax  is  excluded  from  both  the 
numerator  and  denominator  of  the  cost 
sharing  fraction. 

Commenter  suggested  that  rules  be 
provided  to  permit  cost  sharing  with 
respect  to  sales  of  possession  products 
to  members  of  the  affiliated  group  which 
includes  the  possessions  corporation 
where  the  possessions  product  is  not 
sold  outside  of  the  affiliated  group  and 
where  the  affiliate  leases  the  product  to 
unrelated  persons.  The  suggestion  was 
adopted.  "Hie  final  regulations  provide 
that  if  an  independent  sales  price  for  the 
possession  product  can  be  determined 
under  \  1.482-2|e)[2).  then  a  possessions 
corporation  may  use  the  cost  sharing 
methijd  with  respect  to  a  possession 
product  which  it  sells  to  its  affiliate  if 
the  affiliate  leases  such  product  to 
unrelated  persons  or  uses  the  possession 
product  in  its  own  trade  or  business.  If 
the  possession  product  is  a  component 
product  or  an  end-product  form  where 
there  is  not  a  comparable  uncontrolled 
price,  then  the  taxpayer  may  determine 
the  sales  price  of  die  component  product 
or  end-product  form  under  rules 
■   provided  elsewhere  in  the  regulation. 
For  taxable  years  beginning  after  June 
13, 1986,  a  possessions  corporation  will 
not  be  entitled  to  the  benefits  of  the  cost 
sharing  method  with  respect  to  units  of 
a  possession  product  which  the 
possessions  corporation  sells  to  an 
affiliate  where  the  affiliate  then  leases 
such  units  to  an  unrelated  person  or 
uses  them  in  its  own  trade  or  business, 
unless  the  affiliate  agrees  to  be  treated 
for  all  tax  purposes  as  having  sold  such 
units  to  an  unrelated  party  at  the  time 
they  were  first  leased  or  otherwise 
placed  in  service  by  such  affiliate. 


Section  lJl36-6/a)(3);  Credits  Againet 
Cost  Sharing  Payments 

Commenter  suggested  thai  payments 
made  under  cost  sharing  arrangements 
with  related  persons  should  be 
creditable  against  cost  sharing 
payments.  This  suggestion  was  not 
adopted  since  it  is  contrary  to  section 
936{h)(5)(C)(iKp  which  specifically  sets 
forth  the  criteria  which  must  be  satisfied 
for  a  payment  to  be  treated  as  a  credit 
against  the  cost  sharing  payment 

Section  1.936^6faff5);  Effect  of  Election 
Under  the  Cost  Sharing  Method 

Commenter  suggested  that  the 
reduction  in  deductions  under  the  cost 
sharing  method  be  limited  to  the 
deductions  taken  by  the  affiliates  which 
incurred  the  product  area  research 
expenditures.  This  suggestion  was  not 
adopted  since  it  might  result  in  a 
possessions  corporation  being  treated  as 
the  owner  of  a  manufacturing  intangible 
without  any  appropriate  reduction  in 
deductions  of  a  related  affiliate. 

Section  1.936-6(b)(l):  Profit  Split 
Computation  of  Combined  Taxable 
Income 

Commenter  suggested  that  the 
regulations  should  be  modified  and  that 
the  general  principles  under  \  1.861-8 
should  be  followed  without  modification 
for  allocating  marketing  and  distribution 
expenses.  In  response  to  comments,  the 
rules  for  allocations  of  marketing  and 
other  distribution  expenses  have  been 
modified  to  permit  separately 
identifiable  expenses  related  solely  to  a 
specific  product  or  group  of  products  to 
be  allocated  to  the  class  of  gross  income 
defined  by  that  specific  product  or  group 
of  products.  The  rules  for  apportionment 
of  these  deductions  remain  unchanged. 
The  rules  for  allocation  and 
apportionment  of  other  expenses  are 
also  unchanged. 

Commenter  raised  the  issue  as  to  how 
samples  should  be  treated.  The  final 
regulations  take  the  position  that 
samples  are  to  be  treated  as  a  marketing 
expense  and  not  as  inventoriable  costs. 
However,  for  taxable  years  beginning 
prior  to  January  1, 1986.  the  taxpayer  at 
its  option  may  treat  the  cost  of  samples 
as  either  inventoriable  costs  or  as  a 
marketing  expense. 

Commenter  suggested  that  the 
regulations  take  the  position  that  the 
non-possessions  corporation's  share  of 
the  profit  split  should  be  deemed  to 
accrue  on  the  last  day  of  the  taxable 
year  for  estimated  tax  purposes.  The 
suggestion  was  adopted. 

Commenter  suggested  that  in 
allocating  one-half  of  the  combined 
taxable  income  under  the  profit  split 


option  to  the  appropriate  member  of  the 
affiliated  group  the  first  alTocstion 
should  be  made  to  U.S,  affrfiates  w4ttch 
have  gross  income  with  respect  to  the 
product  produced  in  whole  or  in  part  in 
the  possession.  The  suggestion  was 
adopted. 

Commenter  suggested  a  ctarifTcation 
of  the  sales  price  of  a  component 
product  or  an  end-product  form  in 
computing  combined  taxable  income.  In 
response  to  the  comment,  the 
regulations  have  been  redrafted  to 
provide  as  follows:  With  respect  to  a 
component  product,  an  independent 
sales  price  from  comparable 
uncontrolled  transactions  must  be  used 
if  such  price  can  be  determined  in 
accordance  with  §  1.482-2{eM2).  With 
respect  to  an  end-prodnct  form,  the  sales 
price  is  the  difference  betvveen  the  third 
party  price  of  the  integrated  product  and 
the  independent  sales  price  of  the 
component  product  from  comparable 
uncontrolled  transactions.  If  art 
independent  sales  price  from 
comparable  uncontrolled  transactions 
cannot  be  obtained,  then  the  taxpayer 
may  use  the  production  cost  ratio  in 
com'puting  the  sales  price  for  the 
component  product  and  the  end-prodwTt 
form. 

Commenter  suggested  that  rules  be 
provided  to  permit  profit  split  with 
respect  to  sales  of  possession  products 
to  U.S.  members  of  the  affiliated  group 
of  corporations  which  includes  the 
possession  corporation  where  the 
possession  product  is  sold  to  the  U.S. 
affiliate  for  use  in  its  own  trade  or 
business  or  the  U.S.  affiliate  leases  the 
product  to  unrelated  persons  of  foreign 
affiliates.  The  suggestion  was  adopted. 
The  final  regulations  provide  that  if  an 
independent  sales  price  for  the 
possession  product  can  be  obtained, 
then  a  possession  corporation  may  use 
the  profit  split  method  with  respect  to  a 
possession  product  which  it  sells  to  its 
affiliate  if  the  affiliate  leases  such 
product  to  unrelated  persons  or  uses  the 
possession  product  in  its  own  trade  or 
business.  If  the  possession  product  is  a 
component  product  or  an  end-product 
form  where  there  may  not  be  a 
comparable  uncontrolled  price,  then  the 
taxpayer  may  determine  the  sales  price 
of  the  component  or  end-product  form 
under  rules  provided  elsewhere  in  the 
regulations. 

Commenters  raised  issues  with 
respect  to  a  U.S.  affiliate  which  includes 
purchases  of  the  possession  product  in  a 
dollar-vahie  UFO  inventory  pool.  The 
proposed  regulations  failed  to  convert 
costs  into  sales  revanae.  TTi*' regola^ions 
have  been  amended  with  special  rufes 
for  delermininff  both  costs  and  sailes 


revenue  tor  purchases  and  sales  of 
possession  prodXicts  where  the  U.S. 
affiliate  ases  the  dollar-value  UPO 
inventory  pool  for  the  possession 
product.  The  sales  revenue  determined 
in  this  manner  also  applies  for  the  cost 
sharing  option. 

Section  1.936-6(c);  Convered Intangibles 

Commenter  suggested  that  a  covered 
manufacturing  intangible  should  not  be 
required  to  be  obtained  directly  from  an 
unrelated  person  and  that  obtaining  it 
indirectly  from  an  unrelated  person 
through  an  affiliate  should  be  permitted. 
The  suggestion  was  not  adopted. 
However,  the  regulation  has  been 
modified  to  permit  a  manufacturing 
intangible  to  qualify  as  a  covered 
intangible  if  it  was  both  acquired  by  an 
affiliate  from  an  unrelated  person  and 
transferred  to  the  possessions 
corporation  by  the  affiliate  prior  to 
Septembei  3. 1982. 

Commenter  suggested  that  licensing  of 
an  intangible  from  a  related  party 
should  give  rise  to  a  covered  intangible. 
The  suggestion  was  not  adopted  since 
the  statute  requires  that  the  intangible 
be  "acquired"  from  an  unrelated  person. 
A  license,  even  an  exclusive  license, 
dose  not  constitute  an  acquisition  of  the 
intangible. 

Section  1.936-7(aJ:  Manner  of  Making 
Election 

Commenter  suggested  that  the 
requirement  that  all  affiliates  consent  to 
the  election  should  be  replaced  by  a 
blanket  consent  by  the  parent.  The 
suggestion  was  not  adopted.  Hovrever, 
the  consent  rules  have  been  liberalized. 

Commenter  suggested  that  the 
election  out  should  be  on  a  product-by- 
product basis  rather  than  a  product  area 
basis.  The  suggestion  was  not  adopted. 

Commenter  suggested  that  the  one- 
time change  in  election  should  be 
applicable  retroactively  and  should 
apply  to  the  absence  of  an  election  out 
under  section  93e(h)(5).  The  suggestion 
was  adopted.  Therefore,  the  taxpayer 
will  be  permitted  to  make  a  one-time 
change  of  election  for  all  prior  and 
subsequent  years  or  merely  for  all 
subsequent  years  without  tha  consent  of 
the  Commissioner.  «. 

Commenter  suggested  that,  with 
respect  to  a  product  that  does  not  satisfy 
the  significant  business  presence  test, 
the  provisions  of  section  930th]  (1) 
through  (4)  should  apply  and  the  cost 
sharing  payment  should  be  reduced.  The 
suggestion  was  not  adopted.  The 
provisions  of  section  938(h)  (1)  through 
(4)  will  apply  with  respect  to  the 
product,  but  the  cast  sharing  payment 
required  with  respect  to  other  products 
will  not  be  reduced'. 


Commenter  suggested  ttmt,  m 
situations  in  which  intangible  property 
income  of  a  subsidiary  possessions 
corporation  is  included  in  the  gross 
income  of  a  parent  possessions 
corporation,  the  distribution  made  under 
section  936(fa](4)  should  not  be 
considered  in  determining  whether  the 
parent  possessions  corporation  satisfies 
the  gross  income  requirements  of  section 
936(b)(2),  The  suggestion  was  adopted. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Commissioner  of  Internal 
Revenue  has  determined  that  these 
regulations  are  not  major  regulations  as 
defined  in  Executive  Order  12291  and, 
therefore,  a  regulatory  impact  analysis 
is  not  required.  Although  a  notice  of 
proposed  rulemaking  that  solicited 
public  comment  was  issued,  the  Internal 
Revenue  Service  concluded  when  the 
notice  was  issued  that  the  regulations 
are  interpretative  and.  thus,  the  notice 
and  public  comment  procedure 
requirements  of  5  U.&C.  553  do  not 
apply.  Accordingly,  these  regulations  do 
not  constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C 
Chapter  6). 

Paperwork  ReductioB  Act  of  IMt 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  under  control  number  1545-0215. 

Drafting  Information 

The  principal  authors  of  this 
regulation  are  Jacob  Feldman  and  Carol 
Doran  Klein  of  the  Office  of  Associate 
Chief  Counsel  (International),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  substance 
and  style. 

List  of  Sub)ects 

26  CFR  §§  1.861-1  Through  1.997-1 

Income  taxes.  Aliens.  Exports.  DISC, 
FSC.  Foreign  investments  in  U.S.. 
Foreign  tax  credit.  Sources  of  income. 
United  States  investment  abroad. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 


JM  I 


<^ 


21524 


Federal  Register  /  Vol.  51.  No.  114  /  Friday.  |une  13.  1986  /  Rules  and  Regulations 


Federal  Resisier  /  Vol.  51.  No.  114  /  Friday.  June  13.  1986  /  Rules  asd  Regulations 


21525 


JM  I 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Pari  1.  and  Part 
602  are  amended  as  follows: 

PART  1— INCOME  TAX  REGULATIONS 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  *   *   * 
Sees.  1.936-4  through  -7  also  issued  under 
26  U.S.C.  936(h). 

Par.  2.  26  CFR  Part  1  is  amended  by 
the  addition  of  the  following  new 
§§  1.936-4  through  1.936-7  immediately 
after  §  1.936-1. 

§  1 .936-4    Intangible  property  income  in 
the  absence  of  an  election  out. 

The  rules  in  this  section  apply  for 
purposes  of  section  936(h)  and  also  for 
purposes  of  section  934(e),  where 
applicable. 

Question  1:  If  a  possessions 
corporation  and  its  affiliates  do  not 
make  an  election  under  either  the  cost 
sharing  or  50/50  profit  split  option,  what 
rules  will  govern  the  treatment  of 
income  attributable  to  intangible 
property  owned  or  leased  by  the 
possessions  corporation? 

Answer  1:  Intangible  property  income 
will  be  allocated  to  the  possessions 
corporation's  U.S.  shareholders  with  the 
proration  of  income  based  on 
shareholdings.  If  a  shareholder  of  the 
possessions  corporation  is  a  foreign 
person  or  a  tax-exempt  person,  the 
possessions  corporation  will  be  taxable 
on  that  shareholder's  pro  rata  amount  of 
the  intangible  property  income.  If  any 
class  of  the  stock  of  a  possessions 
corporation  is  regularly  traded  on  an 
established  securities  market,  then  the 
intangible  property  income  will  be 
taxable  to  the  possessions  corporation 
rather  than  the  corporation's  U.S. 
shareholders.  For  these  purjjoses.  a 
United  States  shareholder  includes  any 
shareholder  who  is  a  United  Slates 
person  as  described  under  section 
7701(a)(30).  The  term  "intangible 
property  income"  means  the  gross 
income  of  a  possessions  corporation 
attributable  to  any  intangible  property 
other  than  intangible  property  which  has 
been  licensed  to  such  corporation  since 
prior  to  1948  and  which  was  in  use  by 
such  corporation  on  September  3. 1982. 
Quest  ion  2:  What  is  the  source  of  the 
intangible  property  income  described  in 
question  1? 

Answer  2:  l\\e  intangible  property 
income  is  U.S.  source,  whether  taxed  to 
U.S.  shareholders  or  taxed  to  the 
possessions  corporation.  Such  intangible 
property  income,  if  treated  as  income  of 


the  possessions  corporation,  does  not 
enter  into  the  calculation  of  the  80- 
percent  possessions  source  test  or  the 
65-percent  active  trade  or  business  test 
of  section  936(a)(2)  (A)  and  (B). 

Question  3:  How  will  the  amount  of 
income  attributable  to  intangible 
property  be  measured? 

Answers:  Income  attributable  to 
intangible  property  includes  the  amount 
received  by  a  possessions  corporation 
from  the  sale,  exchange,  or  other 
disposition  of  any  product  or  from  the 
rendering  of  a  service  which  is  in  excess 
of  the  reasonable  costs  it  incurs  in 
manufacturing  the  product  or  rendering 
the  service  (other  than  costs  incurred  in 
connection  with  intangibles)  plus  a 
reasonable  profit  margin.  A  reasonable 
profit  margin  shall  be  computed  with 
respect  to  direct  and  indirect  costs  other 
than  (i)  costs  incurred  in  connection 
with  intangibles,  (ii)  interest  expense, 
and  (iii)  the  cost  of  materials  which  are 
subject  to  processing  or  which  are 
components  in  a  product  manufactured 
by  the  possessions  corporation. 
Notwithstanding  the  above,  certain 
taxpayers  who  have  been  permitted  by 
the  Internal  Revenue  Service  in  taxable 
years  beginning  before  January  1, 1983, 
to  use  the  cost-plus  method  of  pricing 
without  reflecting  a  return  from 
intangibles,  but  including  the  cost  of 
materials  in  the  cost  base,  will  not  be 
precluded  from  doing  so.  (Sec.  3.02(3). 
Rev.  Proc.  63-10. 1963-1  C.B.  490.)  Thus, 
the  Internal  Revenue  Service  may 
continue  in  appropriate  cases  to  permit 
such  taxpayers  to  continue  to  report 
their  income  as  they  have  been  under 
existing  procedures  described  in  the 
previous  sentence  if  it  is  appropriate 
under  all  the  facts  and  circumstances 
and  does  not  distort  the  income  of  the 
taxpayer. 

Question  4:  If  there  is  no  intangible 
property  related  to  a  product  produced 
in  whole  or  in  part  by  a  possessions 
corporation,  what  method  may  the 
possessions  corporation  use  to  compute 
its  income? 

Answer  4:  The  taxpayer  may  compute 
its  income  using  the  appropriate  method 
as  provided  under  section  482  and  the 
regulations  thereunder.  The  taxpayer 
may  also  elect  the  cost  sharing  or  profit 
split  method. 

§  1 .936-5    Intangible  property  income 
wlwn  an  election  out  is  made:  Product, 
business  presence,  and  contract 
manufacturing. 

The  rules  in  this  section  apply  for 
purposes  of  section  936(h)  and  also  for 
purposes  of  section  934(e).  where 
applicable. 

(a)  Definition  of  product 


Question  1:  What  does  the  term 
"product"  mean? 

Answer  1:  The  term  "product "  means 
an  item  of  property  which  is  the  result  of 
a  production  process.  The  term 
"product "  includes  component  products, 
integrated  products,  and  end-product 
forms.  A  component  product  is  a 
product  which  is  subject  to  further 
processing  before  sale  to  an  unrelated 
party.  A  component  product  may  be 
produced  from  other  items  of  property, 
and  if  it  is  so  produced,  may  be  treated 
as  including  or  not  including  (at  the 
choice  of  the  possessions  corporation) 
one  or  more  of  such  other  items  of 
property  for  all  purposes  of  section 
936(h)(5).  An  integrated  product  is  a 
product  which  is  not  subject  to  any 
further  processing  before  sale  to  an 
unrelated  party  and  which  includes  all 
component  products  from  which  it  is 
produced.  An  end-product  form  is  a 
product  which — 

(1)  Is  not  subject  to  any  further 
processing  before  sale  to  an  unrelated 
party: 

(2)  Is  produced  from  a  component 
product  or  products;  and 

(3)  Is  treated  as  not  including  certain 
component  products  for  all  purposes  of 
section  936(h)(5). 

A  possessions  corporation  may  treat  a 
component  product,  integrated  product, 
or  end-product  form  as  its  possession 
product  even  though  the  final  stage  or 
stages  of  production  occur  outside  the 
possession.  Further  processing  includes 
transformation,  incorporation,  assembly, 
or  packaging. 

Question  2:  If  a  possessions 
corporation  produces  both  a  component 
product  and  an  integrated  product 
(which  by  definition  includes  the  end- 
product  form),  may  the  possessions 
corporation  use  the  options  under 
section  936(h)(5)  to  compute  its  income 
with  respect  to  either  the  component 
product,  the  integrated  product  or  the 
end-product  form? 

Answer  2:  Yes.  The  possessions 
corporation  may  choose  to  treat  the 
component  product,  the  integrated 
product,  or  the  end-product  form  as  the 
product  for  purposes  of  determining 
whether  the  possessions  corporation 
satisfies  the  significant  business 
presence  test.  The  possessions 
corporation  must  treat  the  same  item  of 
property  as  its  product  (the  possession 
product)  for  all  purposes  of  section 
936(h)(5)  for  that  taxable  year,  including 
the  significant  business  presence  test 
under  section  936(h)(5)(B)(ii).  the 
possessions  sales  calculation  under 
section  938(h)(5)(C)(i)(I).  the 
determination  of  income  under  section 
936(h)(5)(C)(i)(ll).  and  the  combined 


taxable  income  computations  under 
section  936(h)(5)^C)tvi).  Although  the 
possessions  corporation  must  treat  the 
same  item  of  property  as  its  product  for 
all  purposes  of  section  936(hj(5)  in  a 
particular  taxable  year,  its  choice  of  the 
component  product,  integrated  product 
or  end-product  form  may  be  differeot 
from  year  to  year.  The  possessions 
corporation  must  specify  the  possession 
product  on  a  statement  attached  to  its 
return  (Schedule  P  of  Form  5735).  The 
possessions  corporation  may  specify  its 
choice  by  either  listing  the  components 
that  are  included  in  the  possession 
product  or  the  components  that  are 
excluded  from  the  possession  product. 
The  possessions  corporation  must  file  a 
separate  Schedule  P  with  respect  to 
each  possession  product.  The 
possessions  corporation  must  attach  to  - 
each  Schedule  P  detailed  computations 
indicating  how  the  significant  business 
presence  lest  is  satisfied  with  respect  to 
the  possession  product  identified  in  that 
Schedule  P. 

Question  3:  A  possessions  corporation 
produces  a  product  that  is  sometimes 
sold  to  unrelated  parties  without  further 
processing  and  is  sometimes  sold  to 
unrelated  parties  after  further 
processing.  May  the  possessions 
corporation  choose  to  treat  the  same 
item  of  property  as  the  possession 
product  even  though  in  some  cases  it  is 
an  integrated  product  and  in  some  cases 
it  is  a  component  product? 

Answer  3:  Yes.  Except  as  provided  in 
questions  and  answers  4  and  5,  the 
possessions  corporation  must  designate 
a  single  possession  product  even  though 
it  is  sometimes  a  component  product 
and  sometimes  an  integrated  product 

Question  4:  A  possessions  corporation 
produces  a  product  that  is  sometimes 
sold  without  further  processing-by  any 
member  of  the  affiliated  group  to 
unrelated  parties  or  to  related  parties  for 
their  own  consumption  aird  is 
sometimes  sold  after  further  processing 
by  any  member  of  the  affiliated  group  to 
unrelated  parties  or  lo  related  parties  for 
their  own  consumption.  May  die 
possessions  corporation  designate  two 
products  as  possession  products? 

Answer  4:  The  possessions 
corporation  may  designate  two  or  more 
possession  products.  The  possessions 
corporation  must  use  a  consistent 
definition  of  the  possession  product  for 
all  items  of  property  that  are  sold  to 
unrelated  parties  or  consumed  by 
related  parties  at  the  same  stage  in  the 
production  process.  The  significant 
business  presence  test  shall  apply 
separately  to  each  product  designated 
by  the  possessions  corporation.  The 
possessions  corporation  shall  compute 


its  income  separately  with,  respect  to 
each  product. 

Question  5:  A  possessions  corporation 
produces  a  product  in  one  taxable  y«ar 
and  does  not  sell  all  of  the  units  that  it 
produced.  In  the  next  taxable  year  the 
possessions  corporation  produces  a 
product  which  includes  the  product 
produced  in  the  prior  year.  "The 
possessions  corporation  could  not  have 
satisfied  the  significant  business 
presence  test  with  respect  to  the  units 
produced  the  first  taxable  year  if  the 
larger  possession  product  had  been 
designated.  May  the  possessions 
corporation  designate  two  possession 
products  in  the  second  year? 

Answer  5:  Yes.  The  possessions 
corporation  may  designate  two 
possession  products.  However,  once  a 
product  has  been  designated  for  a 
particular  year  all  sales  of  units 
produced  in  that  year  must  be  defined  in 
the  same  manner.  In  addition,  the 
taxpayer  must  maintain  a  significant 
business  presence  in  a  possession  with 
respect  to  that  product.  Sales  shall  be 
deemed  made  first  out  of  the  current 
year's  production.  If  all  of  the  current 
year's  production  is  sold  and  some 
inventory  is  liquidated,  then  the 
taxpayers  method  of  inventory 
accounting  shall  be  applied  to  determine 
what  year's  layer  of  inventory  is 
liquidated. 

Example  (1).  A  possessions  corporation  S, 
manufactures  a  bulk  pharmaceutical  in  a 
possession.  S  transfers  the  bulk 
pharmaceutical  to  its  U.S.  parent.  P.  for 
encapsulation  and  sale  by  P  to  customers.  S 
satisifes  the  significant  business  presence 
test  with  respect  to  the  bulk  pharmaceutical 
(the  component  product)  and  the  combination 
of  the  bulk  pharmaceutical  and  the  capsule 
(the  integrated  product).  S  may  iise  the  cost 
sharing  or  profit  split  method  to  compute  its 
income  with  respect  to  either  the  component 
product  or  the  integrated  product. 

Example  (21.  The  facts  are  the  same  as  in 
example  (1)  except  that  S  does  not  satisfy  the 
significant  business  presence  test  with 
respect  to  the  integrated  product.  S  may  nse 
the  cost  sharing  or  profit  split  method  to 
compute  its  income  only  with  respect  to  the 
component  product.  However,  if  in  a  later 
taxable  year  S  satisfies  the  significant 
business  presence  test  with  respect  to  the 
integrated  product,  then  S  may  use  the  cost 
sharing  or  profit  split  method  to  compute  its 
income  with  respect  to  tiiaf  integrated 
product  for  that  taxable  year. 

Example  (31.  P.  a  domestic  corporation, 
produces  in  bulk  form  in  the  United  States 
the  active  ingredient  for  a  pharmaceutical 
product.  P  transfers  the  bulk  form  to  S.  a 
wholly  owned  possessions  corporation.  S 
uses  the  bulk  form  to  produce  in  Puerto  Rico 
the  finished  dosage  form  drug.  S  transfers  the 
drug  in  Finished  dosage  form  to  P,  which  sells 
the  drug  to  unrelated  customers  in  ttie  U.S. 
The  direct  labor  costa  incurred  in  Puerto  Rico 
by  S  during  its  taxable  year  in  formulating. 


filliiq;  and  finishing  the  dosage  form  are  at 
least  S5  percent  of  the  total  direct  latmr  cesto 
incurred  by  the  affiliated  group  in  producing 
the  bulk  and  finished  forms  during  that 
period.  S  manufactures  (wittiin  the  meaning 
of  section  964(d)(1)(A))  the  finished  dosage 
form.  S  has  elected  out  under  section 
936(h)(5)  under  the  profit  spHt  option  for  the 
drug  product  area  (SIC  283)  P  and  S  may 
treat  the  bulk  and  finished  dosage  forms  as 
parts  of  an  integrated  product.  Since  S 
satisfies  the  significant  business  presence 
requirement  with  respect  to  the  integrated 
product,  it  is  entitled  to  50  percent  of  the 
combined  taxable  income  on  tlie  integrated 
product. 

Example  (4).  A  possessions  corporation.  S. 
produces  the  keyboard  of  an  electric 
typewriter  and  incorporates  the  keytward 
with  components  acquired  from  a  related 
corporation  into  finished  typewriters.  S  does 
not  satisfy  the  significant  business  presence 
test  with  respect  to  the  typewriters  (the 
integrated  product).  Therefore.  S  may  use  the 
cost  sharing  or  profit  split  method  to  compute 
its  income  only  with  respect  to  a  component 
product  or  end-product  form.  For  taxable 
year  1983.  S  specifies  on  a  statement  attached 
io  its  return  (Schedule  P  of  Form  5735)  that 
the  possession  product  is  the  end-product 
form.  The  statement  indenlifies  the 
components — for  example,  the  keyboard 
structure  and  frame — which  are  included  in 
the  possession  product.  S's  definition  of  the 
possession  product  will  apply  to  all  units  of 
the  electric  typewriters  which  S  produces  in 
whole  or  in  part  in  the  possession  and  which 
are  sold  in  19S3.  Thus,  all  units  of  a  given 
component  incorporated  into  such 
typewriters  will  be  treated  in  the  same  way. 
For  example,  all  kieyboards  and  all  frames 
will  be  inlcuded  in  the  possession  product, 
and  all  electric  drive  mechanisms  and  roller* 
will  be  excluded  from  the  possession  product. 

Example  (5).  Possessiorjs  corporation  A 
produces  printed  circuit  boards  in  a 
possession.  The  printed  circuit  boards  are 
sold  to  unrelated  parties.  A  also  uses  ttte 
boards  to  produce  personal  computers  in  the 
possession.  A  may  designate  two  possession 
products;  printed  circuit  boards  and  personal 
computers.  The  significant  business  presence 
test  applies  separately  with  respect  to  each  of 
these  products.  Thus,  for  those  printed  circuit 
boards  that  are  soW  lo  unrelated  parties,  only 
the  costs  of  the  possessions  corporation  and 
the  other  members  of  the  affiliated  group  that 
are  incurred  with  respect  to  units  of  the 
printed  circuit  boards  which  are  produced  in 
whole  or  in  part  in  the  possessions  and  sold 
to  third  parties  shall  be  taken  into  account. 
Conversely,  with  respect  to  personal 
computers,  only  the  costs  incurred  with 
respect  to  the  personal  computers  shall  be 
taken  into  account.  This  would  include  the 
costs  with  respect  to  printed  circuit  boards 
that  are  incorporated  into  personal  computer* 
but  not  the  costs  incurred  with  respect  to 
printed  circuit  boards  thai  are  sold  without 
further  processing  to  unrelated  parties. 

Example  (6).  Possessions  corporation  S 
produces  integrated  circuits  in  a  possession. 
P.  an  affilate  of  S.  produces  circuit  boards  in 
the  United  States.  P  transfers  the  circuit 
boards  to  S.  S  assembles  the  integrated 
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circuits  and  the  circuit  boards.  S  sells  some  of 
the  loaded  circuit  boards  to  third  parties.  S 
retains  some  of  the  loaded  circuit  boards  and 
incorporates  them  into  central  processing 
units.  The  central  processing  units  are  then 
sold  to  third  parties.  S  may  designate  two 
possession  products.  S  must  use  a  consistent 
deHnition  of  the  possession  product  for  all 
units  that  are  sold  at  the  same  stage  in  the 
production  process.  Thus,  with  respect  to 
those  units  sold  after  assembly  of  the 
integrated  circuits  and  the  printed  circuits 
boards,  if  S  cannot  satisfy  the  significant 
business  presence  test  with  respect  to  all  the 
loaded  circuit  boards  (the  integrated 
product),  then  S  must  designate  a  lesser 
product,  either  the  integrated  circuit  (the 
coroponeflt  product)  or  the  loaded  circuit 
board  less  the  printed  circuit  board  (the  end- 
product  form)  as  its  possession  product.  With 
respect  to  the  central  processing  units  sold 
the  same  rule  would  apply.  Thus,  if  S  cannot 
satisfy  the  significant  business  presence  test 
with  respect  to  the  entire  central  processing 
unit  for  all  of  the  central  processing  units 
sold.  S  must  designate  some  lesser  product  as 
its  possession  product. 

Examph  (7).  S  is  a  possession  corporation. 
In  1965.  S  produced  100  units  of  product  X. 
Those  units  were  finished  into  product  Y  in 
1985  by  affihates  of  S.  Product  X  is  a 
component  of  product  Y.  In  1985.  S  satisfies 
the  direct  labor  test  with  respect  to  product  X 
but  not  with  respect  to  product  Y.  S 
designates  the  component  product  X  as  its 
possession  product.  In  1986  S  produces  100 
units  of  product  X  and  finishes  those  units 
Into  product  Y.  S  would  have  satisfied  the 
significant  business  presence  test  with 
respect  to  product  X  if  S  had  designated 
product  X  as  its  possession  product  in  1986. 
In  addition,  in  1988  S  satisfies  the  significant 
business  presence  test  with  respect  to  the 
integrated  product  Y.  In  1986,  S  sells  150  units 
of  Y.  One  hundred  of  those  units  would  be 
deemed  to  be  produced  In  1986.  With  respect 
to  those  units  S  may  designate  the  integrated 
product  Y  as  its  possession  product.  Under 
S's  method  of  inventory  accounting  the 
remaining  50  units  were  determined  to  have 
been  produced  in  1985.  With  respect  to  those 
units  S  must  define  its  possession  product  as 
it  did  for  the  taxable  year  in  which  those 
units  were  produced.  Thus.  S's  possession 
product  would  be  the  component  product  X. 

Question  6:  May  an  affiliated  group 
establish  groupings  of  possession 
products  and  treat  the  groupings  as 
single  products? 

Answers:  An  affiliated  group  may 
establish  reasonable  groupings  of 
possession  products  based  on 
similarities  in  the  production  processes 
of  the  possession  products.  Possession 
products  that  are  grouped  shall  be 
treated  as  a  single  product.  The 
determination  of  whether  the  production 
processes  involved  in  producing  the 
products  that  are  to  be  grouped  are 
similar  is  based  on  the  production 
processes  of  the  components  that  are 
included  in  the  possession  product.  The 
affiliated  group  may  establish  new 
groupings  each  year.  Any  grouping 


which  materially  distorts  a  taxpayer's 
income  or  the  application  of  the 
significant  business  presence  test  may 
be  disallowed  by  the  Commissioner.  The 
mere  fact  that  a  grouping  results  in  an 
increased  allocation  of  income  to  the 
possessions  corporation  does  not,  of 
itself,  create  a  material  distortion  of 
income.  If  the  Commissioner  determines 
that  the  taxpayer's  grouping  is  improper 
with  respect  to  one  or  more  products  in 
a  group,  then  those  products  shall  be 
excluded  from  the  group.  The  effect  of 
excluding  a  product  or  products  from  the 
group  is  that  the  taxpayer  must 
demonstrate  that  the  group  without  the 
excluded  products  (and  each  excluded 
product  itself)  satisfies  the  significant 
business  presence  test.  If  the  group 
without  the  excluded  products,  or  any  of 
the  excluded  products  themselves,  fails 
to  satisfy  the  significant  business 
presence  test,  then  the  possessions 
corporation's  income  from  those 
products  shall  be  determined  under 
section  936(h)  (1)  through  (4)  and  the 
regulations  thereunder. 

Example  (If.  The  following  are  examples  of 
possession  products  the  processes  of 
production  of  which  are  sufficiently  similar 
that  they  may  be  grouped  and  treated  as  a 
single  product: 

(A)  Beverage  bases  or  concentrates  for 
different  soft  drinks  or  soft  drink  syrups, 
regardless  of  whether  some  include 
sweeteners  and  some  do  not: 

(B)  Different  styles  of  clothing: 

(C)  Different  styles  of  shoes; 

(D)  Equipment  which  relies  on  gravity  to 
deliver  solutions  to  patients  intravenously: 

(E)  Equipment  which  relies  on  machines  to 
deliver  solutions  to  patients  intravenously: 

(F)  Video  game  cartridges,  even  though  the 
concept  and  design  of  each  game  title  is.  in 
part,  protected  against  infringement  by 
separate  copyrights: 

(G)  All  integrated  circuits: 

(H)  All  printed  circuit  boards:  and 
(I)  Hardware  and  software  if  the  software 
is  one  of  several  alternative  types  of  software 
offered  by  the  manufacturer  and  sold  only 
with  the  hardware,  and  a  purchaser  of  the 
hardware  would  ordinarily  purchase  one  or 
more  of  the  manufacturer-provided 
alternative  types  of  software.  In  all  other 
cases,  hardware  and  software  may  not  be 
grouped  and  treated  as  a  single  product. 
Groupings  (D)  and  (E)  do  not  include  any 
solutions  which  are  delivered  through  the 
equipment  described  therein. 

Example  (2).  A  possessions  corporation 
produces  in  Puerto  Rico  non-programmable, 
interactive  cathode  ray  tube  computer 
terminals  that  vary  in  price.  These  terminals 
all  interact  with  a  computer  or  controller  to 
perform  their  functions  of  data  entry, 
graphics  word  processing,  and  program 
development.  The  terminals  can  be 
purchased  with  options  that  include  a  built-in 
printer,  different  language  keyboards, 
specialized  cathode  ray  tut»es.  and  different 
power  supply  features.  All  terminals  are 
produced  in  one  integrated  process  requiring 


the  same  skiHs  and  operations.  The 
differences  in  the  production  of  the  terminals 
include  differences  in  the  number  of  printed 
circuit  boards  incorporated  in  each  terminal, 
the  use  of  unique  keyboards,  and  the 
installation  and  testing  of  the  built-in  printer. 
Some  difference  in  direct  labor  time  to 
manufacture  the  terminals  occurs,  primarily 
due  to  the  differing  number  and  complexity  of 
printed  circuit  boards  incorporated  into  each 
terminal.  Different  model  numbers  are 
assigned  to  various  computer  terminals.  A 
grouping  by  the  taxpayer  of  all  of  the 
terminals  as  one  product  will  be  respected  by 
the  Service,  unless  the  Service  establishes 
that  substantial  distortion  results.  This 
grouping  is  proper  because  the  processes  of 
producing  each  of  the  terminals  are  similar. 
Example  (3).  A  possessions  corporation.  S 
produces  several  models  of  serial  matrix 
impact  printers  and  teleprinters.  These 
products  have  differing  performance 
standards  based  on  such  factors  as  speed  (in 
characters  per  second),  numbers  of  columns, 
and  cost.  The  production  process  for  all  types 
of  printers  involves  production  of  three  basic 
elements:  electronic  circuitry,  the  printing 
head,  and  the  mechanical  parts.  The  process 
of  producing  all  the  printers  is  similar.  Thus, 
all  printers  could  be  grouped  and  treated  as  a 
single  product.  S  purchases  electronic 
circuitry  and  mechanical  parts  from  a  U.S. 
affiliate.  S  performs  manufacturing  functions 
relative  to  the  printing  head  and  assembles 
and  tests  the  finished  printers.  S  does  not 
satisfy  the  significant  business  presence  test 
with  respect  to  the  integrated  products.  S 
therefore  specifies  on  a  statement  attached  to 
its  return  (Schedule  P  of  Form  5735)  that  the 
possession  product  for  both  the  serial  matrix 
printers  and  the  teleprinters  is  the  end- 
product  form.  The  statement  identifies  the 
components  which  are  included  in  each 
possession  product.  S  may  group  and  treat  as 
a  single  product  the  serial  matrix  printers  and 
the  teleprinters  if  both  end-product  forms 
include  and  exclude  pimllar  components. 
Thus,  if  the  end-product  form  for  both  the 
serial  matrix  printers  and  the  teleprinters 
includes  the  mechanical  parts  and  excludes 
the  electronic  circuitry,  then  S  may  group  and 
treat  as  a  single  product  the  two  end-product 
forms.  If.  however,  the  end-product  forms  for 
the  two  items  of  property  contain 
components  that  are  not  similar  and  as  a 
result  of  this  definition  of  the  end-product 
forms  the  production  processes  involved  in 
producing  the  two  end-product  forms  are  not 
similar,  then  S  may  not  group  the  end-product 
forms. 

Question  7:  Is  the  affiliated  group 
permitted  to  include  in  a  group  an  item 
of  property  that  is  not  produced  in 
whole  or  in  part  in  a  possession? 

Answer  7:  No. 

Example  11)  Possessions  corporation  S 
produces  70  units  of  product  A  in  a 
possession.  P.  an  affiliate  of  S.  produces  30 
units  of  product  A  entirely  in  the  United 
States.  All  of  the  units  are  sold  to  unrelated 
parties.  The  affiliated  group  is  not  permitted 
to  group  the  30  units  of  product  A  produced 
in  the  United  States  with  the  70  units 
produced  In  the  possession  because  those 


units  are  not  produced  in  whole  or  in  part  in 
a  possession. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  the  30  units  of 
product  A  are  transferred  to  possessions 
corporation  S.  S  incorporates  the  100  units  of 
product  A  into  product  B.  This  incorporation 
takes  place  in  the  possession.  S  may  group 
and  treat  as  a  single  product  all  of  the  units 
of  product  B  even  though  some  of  those  units 
contain  units  of  product  A  that  were 
produced  in  the  possession  and  some  that 
were  produced  In  the  United  States. 

Question  8:  What  factors  should  be 
disregarded  in  determining  whether  a 
particular  grouping  of  similar  items  of 
property  is  reasonable? 

Answers:  In  general,  differences  in 
the  following  factors  will  be  disregarded 
in  determining  whether  a  particular 
grouping  of  items  of  property  is 
reasonable: 

(1)  Differences  in  testing  requirements 
[e.g.,  some  products  sold  for  military  use 
may  require  more  extensive  or  different 
testing  than  products  sold  for 
commercial  use); 

(2)  Differences  in  the  product 
specifications  that  are  designed  to 
accommodate  the  product  to  its  area  of 
use  or  for  conditions  under  which  used 
[e.g.,  electrical  products  designed  for 
ultimate  use  in  the  United  States  differ 
from  electrical  products  designed  for 
ultimate  use  in  Europe); 

(3)  Differences  in  packaging  or 
labeling  [e.g.,  differences  in  the  number 
of  units  of  the  items  shipped  in  one 
package);  and 

(4)  Minor  differences  in  the  operations 
of  the  items  of  property. 

Question  9:  What  rules  apply  for 
purposes  of  determining  whether 
pharmaceutical  products  are  properly 
grouped  and  treated  as  a  single  product? 

Answer 9:The  rules  contained  in 
questions  and  answers  6  through  8  of 
this  section  shall  apply.  Thus,  an 
affiliated  group  may  establish 
reasonable  groupings  based  on 
similarities  in  the  production  processes 
of  two  or  more  possession  products.  In 
establishing  a  group  the  affiliated  group 
may  only  compare  the  production 
processes  involved  in  producing  the 
possession  products.  The  fact  that  two    - 
pharmaceutical  products  contain 
different  active  or  inert  ingredients  is 
not  relevant  to  the  determination  of 
whether  the  pharmaceutical  products 
may  be  grouped.  For  example,  if  the 
possession  products  are  bulk  chemicals 
and  the  production  processes  involved 
in  producing  the  bulk  chemicals  are 
similar,  those  bulk  chemicals  may  be 
grouped  and  treated  as  a  single  product 
even  though  they  contain  different 
active  or  inert  ingredients.  The  affiliated 
group  may  also  group  and  treat  as  a 
single  product  the  finished  dosage  form 


drug  as  long  as  the  production  processes 
involved  in  producing  the  finished 
dosage  forms  are  similar.  For  these 
purposes,  the  production  processes 
involved  in  producing  the  following 
classes  of  items  shall  be  considered  to 
be  sufficiently  similar  that  possession 
products  delivered  in  a  form  described 
in  one  of  the  categories  may  be  grouped 
with  other  possession  products 
delivered  in  a  form  described  in  the 
same  category. 
The  categories  are: 

(1)  Capsules,  tablets,  and  pills; 

(2)  Liquids,  ointments,  and  creams;  or 

(3)  Injectable  and  intravenous 
preparations. 

No  distinctions  should  be  based  on 
packaging,  list  numbers,  or  size  of 
dosage.  The  affiliated  group  may  group 
and  treat  as  a  single  product  the 
integrated  product  (combination  of  the 
bulk  and  the  delivery  form)  only  if  all 
the  production  processes  involved  in 
producing  the  integrated  products  are 
similar.  The  rules  of  this  question  and 
answer  are  illustrated  by  the  following 
examples. 

Example  (If.  Possessions  corporation  S 
produces  two  chemical  active  ingredients  X 
and  Y.  Both  chemical  ingredients  are 
produced  through  the  process  of 
fermentation.  The  affiliated  group  is 
permitted  to  group  and  treat  as  a  single 
product  the  two  chemical  ingredients. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  and  possessions  corporation  S 
finishes  chemical  ingredient  X  into  tablets 
and  chemical  ingredient  Y  into  capsules.  The 
affiliated  group  is  permitted  to  group  and 
treat  as  a  single  product  the  combination  of 
the  bulk  pharmaceutical  and  the  finishing 
because  the  production  processes  involved  in 
producing  the  integrated  products  are  similar. 

Example  3.  Possessions  corporation  S 
produces  in  a  possession  a  bulk  chemical  X 
by  fermentation.  A  United  States  affiliate,  P, 
produces  in  the  United  States  a  bulk 
chemical,  Y,  by  fermentation.  Both  bulk 
chemicals  are  finished  by  S  in  the  possession. 
The  finished  dosage  form  of  X  is  in  pill  form. 
The  finished  dosage  form  of  Y  is  in  injectable 
form.  If  S's  possession  product  is  the 
integrated  product  or  the  end-product  form 
then  S  may  not  group  X  and  Y  because  the 
production  processes  involved  in  producing 
the  finished  dosage  form  of  X  and  Y  are  not 
similar.  If  S's  possession  product  is  the 
component  then  S  may  not  group  X  and  Y 
because  the  bulk  chemical  Y  is  not  produced 
in  whole  or  in  part  in  a  possession. 

Question  10:  Will  the  fact  that  a 
manufacturer  of  a  dnig  must  submit  a 
New  Drug  Application  ("NDA")  or  a 
supplemental  NDA  to  the  Food  and  Drug 
Administration  have  any  effect  on  the 
definition  or  grouping  of  a  product? 

Answer  10:  No. 

Question  11:  A  possessions 
corporation  which  produced  a  product 
or  rendered  a  type  of  service  in  a 


possession  on  or  before  September  3, 
1982,  is  not  required  to  meet  the 
significant  business  presence  test  in  a 
possession  with  respect  to  such  product 
or  type  of  service  for  its  taxable  years 
beginning  before  January  1, 1986  (the 
interim  period).  During  such  interim 
period,  how  will  the  term  "product"  be 
defined  for  purposes  of  allocating 
income  under  the  cost  sharing  or  profit 
split  methods? 

Answer  11:  During  the  interim  period 
the  product  will  be  determined  based  on 
the  activities  performed  by  the 
possessions  corporation  within  a 
possession  on  September  3. 1982.  During 
the  interim  period  the  possessions 
corporation  may  compute  its  income 
under  the  cost  sharing  or  profit  split 
method  only  with  respect  to  the  product 
that  is  produced  or  manufactured  within 
the  meaning  of  section  954(d)(1)(A) 
within  the  possession.  If  the  product  is 
manufactured  from  a  component  or 
components  produced  by  an  affiliated 
corporation  or  a  contract  manufacturer, 
then  the  product  will  not  be  treated  as 
including  such  component  or 
components  for  purposes  of  the 
computation  of  incoine  under  the  cost 
sharing  or  profit  split  methods.  Thus,  the 
possessions  corporation  is  not  entitled 
to  any  return  on  the  intangibles 
associated  with  the  component  or 
components.  Notwithstanding  the 
preceding  sentences,  for  taxable  years 
beginning  before  January  1, 1986,  a 
possessions  corporation  may  compute 
its  income  under  the  cost  sharing  or 
profit  split  method  with  respect  to  a 
product  which  includes  a  component  or 
components  produced  by  an  affiliated 
corporation  or  contract  manufacturer  if 
the  possessions  corporation  satisfies 
with  respect  to  such  product  the 
significant  business  presence  test 
described  in  section  936(h)(5)(B)(ii)  and 
the  regulations  thereunder. 

Example  (1).  A  possessions  corporation,  S, 
was  manufacturing  (within  the  meaning  of 
section  9S4(d)(l)(A))  integrated  circuits  in  a 
possession  on  September  3, 1982.  S 
transferred  those  integrated  circuits  to 
related  corporation  P.  P  incorporated  the 
integrated  circuits  into  central  processing 
units  (^CPUs  in  the  United  States)  and  sold  the 
CPUs  to  unrelated  parties.  S  continued  to 
manufacture  integrated  circuits  in  the 
possession  through  juanuary  1, 1986.  For 
taxable  years  beginning  t>efore  January  1, 
1986,  S  may  compute  its  income  under  the 
cost  sharing  or  profit  split  method  with 
respect  to  the  integrated  circuits  regardless  of 
whether  S  satisfies  the  significant  business 
presence  test.  However,  unless  S  satisfies  the 
significant  business  presence  test  with 
respect  to  the  central  processing  units,  S  may 
not  compute  its  income  under  the  cost 
sharing  or  profit  split  methods  with  respect  to 
the  CPUs,  and  thus,  S  is  not  entitled  to  any 
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associated  Jwilh'CPUs  la  IkajexlsnLlhat  Uiey 
are  not  related  to'lhe  inlegratedxircuils 
prfldwced  by^.Twi*  festeept  «iprovitietf  in  \he 
pf<Rn^i>  i»»«»kBd«Ma«iTyTet«nr»n 
niathttioff«t— pMas. 

rimmiUftm-'i'^iV i— CTrpwUop.  S. 

was  mmmmmimaBntmihet  33tasZtintiie 


JM  I 


iiiiitfiihi  tM  n  (nHhin  Ihn  iif  j-p  of-seotien 
954(d)(;XA)U>tAhalk|phannafi»»liralui 
Puarto  Ricafrsm  nw.iaatenals.  S  sold  the 
btrtk  p*wTTn«ceotical  to  itsU.S.  parent,  P.  for 
encapsulation  and  sale  by  P  to  customers  as 
thepr«i«:«WC.'Beo«Ki»rfS  was  not  eng8i|?ed  in 
.tfae«MapaateliM«4f^.  Sisimt  censidered  to 

have rfailBHi>lhiiMHii(iiii*iil  product,  X. 

in  PuertttaiBDu^Biiiifgihciinleiim  penod.  S 
iaayLMnipaie  itakmmm»4iadet.\he  coat 
iharin^ArpfBTiUyftlitJaetbods  with  respect  to 
the  inteisraiecLf  radnct  X.  only  if  S  satisfles 
the  st9iHicantbasine8% presence  test  with 
respecrtoXJS  may  compute  its  income  under 
thge<wKolwiing  orprtfit  split  methods  with 
respect  tortile  oamp«Ren^  product  (the  bulk 
phariaaoMliaBl). 

Exoaple  (3).  P  i»  a  domestic  corporation 
that  iui*^  posaessions  corporation.  P 
manu£a«taM&&buUcrf)han&aceutical  in  the 
United  Stales.  P  transfers  the  bulk 
pharmaceutical  to  its  wholly  owned 
subsidtary,  S,  a-possessions  corporation.  On 
September  3,1«a2.'&'w«s  en??aged  in  the 
encapsulaban  Af  Mte  b«1k  pharmaceutical  in 
Puerto  Rtoo  naaaaocr  which  satisfies  the 
test  of  aettamSMidMtUA).  for  taxable  years 
begiHaii»taifare.|MMiry  1.1986.  S  may 
compute  itemeoaiewadfir  tha  cost  sharing  or 
proHt  splitisetiiods-with respect  tclheend- 
product  fann  ike  (t^  encapsulated  drug) 
regardless  6f  whether  S  meets  the  significant 
business-  prescncetest.^+hywever^  unless  S 
satisFias  Mte-aigniBeant  bvsiness  presence 
test  withf—yectttcrt^te  integrated  product,  S 
may  act  oMipBte  ita  income  under  the  cost 
shariagjor^rofikispht  Methods  with  respect  to 
the  iRlegra(«dpnxbct,«nd  tliMS.  Sis  not 
entitled  ta«iiy  retiirn  an.  tiie  iniimgibiias 
associated  with.lheJiulk  phamaGemtical. 

Question  12-f&n  September  3, 1982.  a 
possessioas  corporation,  S  was  engaged 
in  the  manulactitre  (within  the  meaning 
of  8ectiortO»*td)(l)fA)>.otX  in  a 
possession.  Dmingithefintenin  period, 
after  September  3.  iaa2.Jiut  before 
January  1,  lA86.;S.prQdue«d  Y.  which 
differs  from  X  tn-tenms  of  minor  design 
features.  S  dtdmotprodoee  Y  in  a 
possession  onfieptgmbef3,18a2.' Will  S 
be  considereditahave  unnmeBeed 
production  6\  atww  produrt  after 
September  3, 1982.  for,  purposes  of  the 
application  of  the  significant  business 
presence  test  for  the.  interim, period? 

Answer  12:  No.  X  and  Y  will  be 
considered  to  be  a  singie  proditct.  and 
therefore  S  wllLnot  be  requiredito 
satisfy  the  business  presence  test 
separately  with  respcet  to  Yduring  Wre 
interim  period.  In-ell- cases  in  which  the 
items  of  property  produced  on  or  before 
September  3. 1982  and  Ihe  items  of 
property  produced  after  that  date  could 
have  been  grouped  together  under  the 


gitideltfies-previded:in«§  li)l&*i(8l 
questioQAaad  answeffltthtoaghiKljthe 
possessiaoaaprpwatiafvwilkoflt  be 

prodNcLa{teita9(tte«tberJ.diB2. 

'(3ue«<HWT'WrHi«y<tlie  teTin*'i»rod««t" 
betMfimckdifhteittly££ei>  expor  (>«^s 
than!  forrdoaieetiffeala^ 

/insurer  73:¥e3.'Fott«ite8  0Jnseming 
the  applicatioreof  tbe«apBratejelection 
for  export  aaias  see'iraifr^Tib]. 
(bl  Requirement  of  significant 
business  presence~^t^y6enaaiJ.ruhs. 

Ques/fon  7.*faT  general.  «-posscssions 
corporatitm  may  corpptlte  its*  income 
under  the co8t4haringor-pn5fit  split 
methods  with  respect  to  a  product  only 
if  the  possessions  emporatran  has  a 
significant  businesa^preeenoe  in  a 
possession  with  .respect' to  that  product. 
When  will  a  possession  corporation  be 
considered  to^havea  significant 
business  presence  iira  possession? 

Answer  1:  Forpurposesiof  the  cost 
sharing  method,  the  signifieant  business 
presence  test  is  met  If  the  poassssions 
corporation  satisfies  either  a  value 
added  test  or  a  direct  labor  test.  For 
purposes  of  the  profit  spUt  method.the 
significant  business^easaace  testiisimet 
if  the  poaaeaMansisoiporBtion satisfies 
either  a  valiK  added  tastoDfijlirect 
labor  test  aod^also-manuiactirres  the 
product  in  th»  poseoeeion  within  the 
meaning  of  seetioi!'OT*(dKl)fA). 

Question  2:  How  may  a  possessions 
cotporation.satisiyLdi£dii!e£ti  labor  test 
widixespest  to.  a  prodvct? 

Anawvr  2:  The  posaessioos 
corporation  willvsatisfy  tbe^direct  labor 
test.with  respect  to^aproduct  if  the 
direct  labor  costs  incurred'by  the, 
possessions  corporation  as 
compensation  for  services  performed  in 
a  passeaaioaate-^Baatcrithaivor  equal  to 
65  percent  of  the-direct.labor  costs  of  the 
affiliated  grotipforunits  of  the 
posseaaton  pratlu;:Lpradusedduring'.the 
taxablesyearin  whoieor.ircpartbythe 
poeseeaionsr  corporation . 

Question  3^ffow-ina y  a-  poss assions 
corporation,  satisfythe  value  added. test? 
Answer3:  IrLotder  touaatisf y  the. value 
added  test,  tke^productioofastaof  the 
possessions  corporation,  ineurted  irr.the 
posseaaion  with  respect  tojinits-of.the 
pocaession  product  produced  inv-whoie 
or  in  part  by  thepaaaessitiHS  corporetion 
in  the  possessiaiviindaaidLor.otheEiwiae 
disposed  of.duhag> the  tao(able>jE«ar.by 
the  affiliated  group  U>  unrelated  parties 
must  be  greater  than  or  equal'to  twenty- 
five  percent.of  the  difference  between 
gross  receipts  from  such  sales  or  other 
dispositions  and  the  direst  materiel 
costs  of  the  affilated  group^formaterials 
purcfaaaed  for  such  units  frtHn.  unrelated 
parties. 


■Question  4:Mu»\  the-significant 
business  presence  test  be.met'wlth 
respect  to  all  units  bfthe.prtiduct 
produced  during  the  taxibkyearl^ythe 
affiliatsdgroup? 

Answer  4.-  No.  Thftai^fioant 
businass' preesRcei  tasbmaat-.  be.  onetvwi  th 
respect' to  only  tlwBe>anits-of  the 
product  prodweed  during'the  taxable 
year  in  whble  or  in  part  by'the 
possessions  corporation  in  a  passassion. 

Question  5:  For  purposes  of 
determining  whether  a  possessions 
corporation  satisfies  the  signff roan t 
business  presence  test,  how  shalhthe 
possessions  corporation  treat* the  cost  of 
components  transferred  to'the 
possessions  corporation  bya  member  of 
the  affiliated  group? 

Answer  5:  The  treatment  of  the  cost  of 
components  transferred  from  an  affiliate 
depends  on  whether  the  possession 
product  is  treated  as  including  the 
components  for  purposes  of  section 
936(h).  If  it  is.  then  for  purposes  of  the 
value  added  test,  the  production  costs 
associated  with  the  component  shall  be 
treated  as  production  costsoLthe 
affiliated  group,  that  are.not  incurred  by 
the  possessions  corporation.  Those 
production  costs,  other  than  die  cost  of 
materials,  shall  not  be  treated  as  a  cost 
of  materials.  For.purposes  of  the  direct 
labor  test  and  the  alternative  s^ificant 
business  presence  test.ithe  direcLlabor 
costs  associated  withsiush  components 
shall  be  treated  as  direct  labor  costs  of 
the  affiliated  group  that  are  not  incurred 
by  the  possessions  corporation.  If  the 
possession  product. is.treetedas  not 
including  8uch.component  for:  purposes 
of  section  9i6[h).  then,  solely  for 
purposes  of  determining  whether.the 
possessions  corporatiDn.«atisfies  the 
value  added.test,  thecost  of  the 
componentshell  not  bertreatecLas  either 
a  cost  of  materials- or  as  a  production 
cost.  For  purposes  of  the  direct  labor 
test  and  the  alternative  significant 
business  presencetteat.' the  direct  labor 
costaaasociated  witksushLComponent 
shall  not  be  treateias  direct  labor  costs 
of  the  affiliated  group-If-theipossesaion 
product.is  tr«itedes  not  mcludingsuch 
component.then^the  possessions 
corporation  shall  not  be  entitled  to  any 
return- on  the- intangiblas  associated 
with  the. manufacturing  ormarkeling  of 
the  component. 

Question  6:  May  two  omnore'. related 
possessionsi corporations  aggregate:  their 
prodoslion  ondkectilaborjcoats^for 
purposes  of  determinii^  whether  they 
satiafyithe  significant  buainessrpresence 
test  with  respect' to  a  single  produot? 
Answer  6:  Uo. 
Question.7:  A  possessions 
corporation,'S.  purchases  raw  materials 


and  components  from  an  unrelated 
corporation  which  conducts  business 
outside  of  a  possession.  The  unrelated 
corporation  is  not  a  contract 
manufacturer.  What  is  the  treatment  of 
such  raw  materials  and  components  for 
purposes  of  the  significant  business 
presence  test? 

Answer  7:  Where  Company  S 
purchases  raw  materials  or  components 
from  an  unrelated  corporation  which  is 
not  a  contract  manufacturer,  the  raw 
materials  and  components  are  treated  as 
materials,  and  the  costs  related  thereto 
are  treated  as  a  cost  of  materials. 
(2)  Direct  labor  costs. 
Question  1:  How  is  the  term  "direct 
labor  costs"  to  be  defined? 

Answer  1:  The  term  "direct  labor 
costs"  has  the  same  meaning  which  it 
has  for  purposes  of  §  1.471-ll(b)(2)(i). 
Thus,  direct  labor  costs  include  the  cost 
of  labor  which  can  be  identified  or 
associated  with  particular  units  or 
groups  of  units  of  a  specific  product.  The 
elements  of  direct  labor  include  such 
items  as  basic  compensation,  overtime 
pay,  vacation  and  holiday  pay,  sick 
leave  pay  (other  than  payments 
pursuant  to  a  wage  continuation  plan 
under  section  105(d]).  shifi  differential, 
payroll  taxes,  and  payments  to  a 
supplemental  unemployment  benefit 
plan  paid  or  incurred  on  behalf  of 
employees  engaged  in  direct  labor. 
Question  2:  May  a  taxpayer  treat  a 
'  cost  as  a  direct  labor  cost  if  it  is  not 
included  in  inventoriable  costs  under 
section  471  and  the  regulations 
thereunder? 

Answer  2:  No.  A  cost  may  be  treated 
as  a  direct  labor  cost  only  if  it  is 
included  in  inventoriable  costs. 
However,  a  cost  may  be  considered  a 
direct  labor  cost  even  though  the 
activity  to  which  it  relates  would  not 
constitute  manufacturing  under  section 
954(d)(1)(A)  as  long  as  the  cost  is 
included  in  inventoriable  costs. 

Question  3:  May  the  members  of  the 
affiliated  group  include  as  direct  labor 
costs  the  labor  element  in  indirect 
production  costs? 

Answer  3:  No.  The  labor  element  of 
indirect  production  costs  may  not  be 
considered  as  part  of  direct  labor  costs. 

Question  4:  Do  direct  labor  costs 
include  the  costs  which  can  be 
identified  or  associated  with  particular 
units  or  groups  of  units  of  a  specific 
product  if  those  costs  could  also  be 
described  as  quality  control  and 
inspection? 

Answer  4:  Yes.  Direct  labor  costs 
include  costs  which  can  be  identified  or 
associated  with  particular  units  or 
groups  of  units  of  a  specific  product. 
Thus,  if  quality  control  and  inspection  is 
an  integral  part  of  the  production 


process,  then  the  labor  associated  with 
that  quality  control  and  inspection  shall 
be  considered  direct  labor.  For  example, 
integrated  circuits  are  soldered  to 
printed  circuit  boards  by  passing  the 
boards  over  liquid  solder.  Employees 
inspect  each  of  the  boards  and  repair 
any  imperfectly  soldered  joints 
discovered  on  that  inspection.  The  labor 
associated  with  this  process  is  direct 
labor.  However,  if  a  person  performs 
random  inspections  on  limited  numbers 
of  products,  then  that  labor  associated 
with  those  inspections  shall  be 
considered  quality  control  and  therefore 
indirect  labor. 

Question  5:  Do  direct  labor  costs  of 
the  possessions  corporation  include  only 
the  costs  which  were  actually  incurred 
or  do  they  take  into  account,  in  addition, 
any  labor  savings  which  result  because 
the  activities  were  performed  in  a 
possession  rather  than  in  the  United 
States? 

Answers:  Direct  labor  costs  include 
only  the  costs  which  were  actually 
incurred. 

Question  6:  For  purposes  of 
determining  whether  a  possessions 
corporation  satisfies  the  significant 
business  presence  test  for  a  taxable 
year  with  respect  to  a  product,  how 
shall  the  possessions  corporation 
compute  its  direct  labor  costs  of  units  of 
the  product? 

Answer  6:  The  direct  labor  test  shall 
be  applied  separately  to  products 
produced  in  whole  or  in  part  by  the 
possessions  corporation  in  the 
possession  during  each  taxable  year. 
Sales  shall  be  deemed  to  be  made  first 
out  of  the  current  year's  production.  If 
sales  are  made  only  out  of  the  current 
year's  production,  then  the  direct  labor 
costs  of  producing  those  units  that  are 
sold  shall  be  the  pro  rata  portion  of  the 
total  direct  labor  costs  of  producing  all 
the  units  that  are  produced  in  whole  or 
in  part  in  the  possession  by  the 
possessions  corporation  during  the 
current  year.  If  all  of  the  current  year's 
production  is  sold  and  some  inventory  is 
liquidated,  then  the  direct  labor  test 
shall  be  applied  separately  to  the 
current  year's  production  and  the 
liquidated  inventory.  The  direct  labor 
costs  of  producing  the  liquidated 
inventory  shall  be  the  pro  rata  portion  of 
the  total  direct  labor  costs  that  were 
incurred  in  producing  all  the  units  that 
were  produced  in  whole  or  in  part  by 
the  possessions  corporation  in  the 
possessions  in  the  layer  of  liquidated 
inventory  determined  under  the 
member's  method  of  inventory 
accounting. 

Example.  S  is  a  cash  basis  calendar  year 
taxpayer  that  has  made  an  election  under 


section  936(a).  In  1985  S  produced  100  units  of 
product  X.  Fifty  percent  of  the  direct  labor 
costs  of  the  affiliated  group  were  incurred  by 
S  and  were  compensation  for  services 
performed  in  the  possession.  Thus.  S  did  not 
satisfy  the  significant  business  presence  test 
with  respect  to  product  X  in  taxable  yeaf 
1985.  During  1986  S  produced  100  units  of 
product  X.  One  hundred  percent  of  the  direct 
labor  costs  of  the  affiliated  group  were 
incurred  by  S  and  were  comprensation  for 
services  performed  in  the  possession.  In  1986 
S  sells  150  units  of  product  X.  One  hundred  of 
those  units  are  deemed  to  be  from  the  units 
produced  in  1986.  With  respect  to  those  units 
S  satisfies  the  significant  business  presence 
test.  Under  S's  method  of  inventory 
accounting  the  remaining  50  units  were 
determined  to  be  produced  in  1985.  With 
respect  to  those  units  S  does  not  satisfy  the 
significant  business  presence  test  because 
only  50%  of  the  direct  labor  costs  incurred  in 
producing  those  units  were  incurred  by  S  and 
were  compensation  for  services  performed  in 
the  possession. 

Question  7:  Whst  is  the  result  if  in  a 
particular  taxable  year  the  possessions 
corporation  satisfies  the  significant 
business  presence  test  with  respect  to 
units  of  the  product  produced  in  one 
year  and  fails  the  significant  business 
with  respect  to  units  produced  in 
another  year? 

Answer  7:  For  those  units  of  the 
product  with  respect  to  which  the 
possession  corporation  satisfies  the 
significant  business  presence  test,  the 
possessions  corporation  may  compute 
its  income  under  the  provisions  of 
section  936(h)(5).  For  those  units  of  the 
product  with  respect  to  which  the 
possessions  corporations  fails  the 
significant  business  presence  test,  the 
possessions  corporation  must  compute 
its  income  under  section  936(h)  (1) 
through  (4). 

Question  8:  Do  direct  labor  costs 
include  costs  incurred  in  a  prior  taxable 
year  with  respect  to  units  of  the 
possession  product  that  are  finished  in  a 
later  taxable  year? 

Answer  8:  Yes. 

(3)  Direct  material  costs. 

Question  1:  How  is  the  term  "direct 
material  costs"  to  be  defined? 

Answer  1:  Direct  material  costs 
include  the  cost  of  those  materials 
which  become  an  integral  part  of  the 
specific  product  and  those  materials 
which  are  consumed  in  the  ordinary 
course  of  manufacturing  and  can  be 
identified  or  associated  with  particular 
units  or  groups  of  units  of  that  product. 
See  §  1.471-3  for  the  elements  of  direct 
material  costs. 

Question  2:  May  a  taxpayer  treat  a 
cost  as  a  direct  material  cost  if  it  is  not 
included  in  inventoriable  costs  under 
section  471  and  the  regulations 
thereunder? 
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/l/7S»ver  2,-  A" taxpayer  may  not  treat 
such  costs  as  direct  material  costs. 
(4)  Production  costs. 
Question  !:•  How  is  the  term 
"production  costs"  defined? 

Answer  7;  The  term  "production 
costs"  has  tke  same  meaning  which  it 
has  for  purposes  of  §  1.471-ll(b)  except 
that  the  term  does  not  include  direct 
material  costs  and  interest.  Thus, 
production  costs  include  direct  labor 
costs  and  fixed  and  variable  indirect 
production  costs  (other  than  interest). 
Question  2:  With  respect  to  indirect 
production  costs  described  in  §  1.471- 
n(c)(2)  (ii)  and  (iiij.  may  a  possessions 
corporation  include  these  costs  in 
production  coats- for  purposes  of  section 
936.  if  tiiey  are  not  included  in 
inventoriaW©  cost*  under  section  471 
and  the  regulations  thereunder? 
Answer  2:  No.  A  possessions 
corporation  may  include  these  costs 
only  if  they  are  included  for  purposes  of 
section  471  and  the  regulations 
thereunder.  If  a  possMsions  corporation 
and  the  other  members  of  the  affiliated 
group  include  and  exclude  different 
indirect  production  costs  in  their 
inventoriable  costs,  then,  for  purposes  of 
the  significant  business  presence  test, 
the  possessions  corporation  shall 
compute  its  production  costs  and  the 
production  cost»  of  the  other  members 
of  the  affiliated  group  by  subtracting 
from  the  production  costs  of  each 
member  aJL  indirect  costs  included  by 
that  member  that  are  not  included  in 
production  costs,  by  all  other  members 
of  the  affiliated  group. 

Question  3:  Does  a  change  in  a 
taxpayer's  method  of  accounting  for 
purposes  of  section  471  affect  the 
taxpayer's  computation  of  production 
costs  for  purposes  of  section  936? 

Answer  3:  yes.  I£a  taxpayer  changes 
its  method  of  accounting  for  purposes  of 
section  471,  then  the  same  change  shall 
apply  for  purposes  of  section.936. 

Question  4:  For  purposes  of 
determining  whether  a  possessions 
corporation  satisfies  the  significant 
business  presence  test  for  a  taxable 
year  with  respect  to  a  product,  how 
shall  the  possessions  corporation 
compute  its  costs  of  producing  units  of 
the  product  stild  or  otherwise  disposed 
to  unrelated  parties  during  the  taxable 
year? 

Answer 4:  All  members  of  the 
affiliated  groupmay  elect  to  use  their 
current  year  production  costs  regardiess 
of  whether  the  men^bers  use  the  FIFO  or 
LIFO  method  of  inventory  accounting.  If 
some  or  all  of  the  current  year's 
productioaof  a  product  is  sold,  then  the 
production  cost»of  producing  these 
units  sold  shall  be  the  pro  rata  portion  of 
the  total  production  costs  of  producing 


all  the  units  produced  in  the  current 
year.  If  all  of  the  current  year's 
production  of  a  product  is  sold  and  some 
inventory  is  liquidated.' then  the 
production  costs  of  producing  the 
liquidated  inventory  shall  be  the  pro 
rata  portion  of  the  production  costs 
incurred  in  producing  the  layer  of 
liquidated  inventory  as  determined 
under  the  member's  method  of  inventory 
accounting. 

Question  5:  How  should  the  members 
of  the  affiliated  group  determins  the 
portion  of  their  production  costs  that  is 
allocable  to  units  of  the  product  sold  or 
otherwise  disposed  of  during  the  taxable 
year? 

Answer  5:  The  members  of  the 
affiliated  group  may  use  either  standard 
production  costs  (so  long  as  variances 
are  not  material),  average  production 
costs,  or  FIFO  production  costs  to 
determine  the  production  costs  that  will 
be  considered  to  be  attributable  to  units 
of  the  product  sold  or  otherwise 
disposed  of  during"  the  taxable  year. 
However,  all  members  of  the  affiliated 
group  must  use  the  same  method. 
Question  6:  When  is  the  quality 
control  and  inspection  of  a  product 
considered  to  be  part  of  the  production 
activity  for  that  product? 

Answers:  Quality  control  and 
inspection  of  a  manufactured  product 
before  its  sale  or  other  disposition  by 
the  manufacturer,  or  before  its 
incorporation  into  other  products,  is 
considered  to  be  part  of  the  indirect 
production  activity  for  that  initial 
product.  Subsequent  tettingtJfa  product 
to  ensure  thaf  the  product  is  compatible 
with  other  products  is  not  a  part  df  the 
production  activity  for  the  initial 
product. 

When  a  component  is  incorporateiinto 
an  end-product  form  and  the-end- 
product  form  is  then  tested.  th&  latter 
testing  will  be  considered  to  be  a  part  of 
the  indirect  production  activity  for  the 
end-product  form  and  will  not  be 
considered  to  be  a  part  of  the  production 
activity  for  the  component. 

Question  7:  For  purposes  of  the 
significant  business  presence  test  and 
the  allocation  of  income  to  a 
possessions  corporation,  what  is  the 
treatment  of  the  cost  of  installation  of  a 
product? 

Answer  7:  For  purposes  of  the 
significant  business  presence  t«st  and 
the  allocation  Of  income  to  a 
possessions  corporation,  product 
installation  costs  need  not  be  taken  into 
account  as  costs  incurred  in  the 
manufacture  of  that  product,  if  the 
taxpayer  keeps  such  permanent  books 
of  account  or  records  as  are  sufficient  to 
establish  the  fair  market  price  of  the 


uninstalled  product.  In  such  a  case,  the 
cost  of  installation  materials,  the  cost  of 
the  labor  for  installation,  and  a 
reasonable  profit  for  installation  will  not 
be  included  in  the  costs  and  income 
associated  with  the  possession  product. 
If  the  taxpayer  does  not  keep  such 
permanent  books  of  account  or  records, 
then  the  cost  of  installation  materials 
and  the  cost  of  labor  for  installation 
shall  be  treated  as  costs  associated  to 
the  possession  product  and  income  will 
be  located  to  the  possessions 
corporation  and  its  affiliates  under  the 
rules  provided  in  these  regulations. 

Questions  8:  For  purposes  o'f  the 
significant  business  presence  lest  and 
the  allocation  of  income  to  a  product  or 
service,  what  is  the  treatment  of  the  cost 
of  servicing  and  maintaining  a 
possession  product  that  is  sold  taan 
unrelated  party? 

Answer  8:  The  cost  of  servicing  and 
maintaining  a  possession  product  after  it 
is  sold  is  not  associated  with  the 
production  of  that  product. 

Questions  9:  For  purposes  of  the 
significant  business  presence  test  and 
the  allocation  of  income  to  a 
possessions  corporation,  what  is  the 
treatment  of  the  cost  of  samples? 

Answer  9:  The  cost  of  producing 
samples  will  be  treated  as  a  marketing 
expense  and  not  as  inventoriable  costs 
for  these  purposes.  However,  for  taxable 
years  beginning  prior  to  January  1, 1986, 
the  cost  of  producing  samples  may  be 
treated  as  either  a  marketing  expense  or 
as  inventoriable  costs. 

(5)  Gross  receipts. 

Questions  1:  How  shall  the  affiliated 
gro^p  determine  gross  receipts  from 
sales  or  other  dispositions  by  the 
affiliated  group  to  unrelated  parties  of 
the  possession  product? 

Answer  1:  Gross  receipts  shall  be 
determined  in  the  same  manner  as 
possession  tales  under  the  rules 
contained  in  S  1.936-6(a)(2). 

(6)  Manufacturing  within  the  meaning 
of  section  954(d)(1)(A). 

Question  1:  What  is  the  test  for 
determining,  within  the  meaning  of 
section  954(d)(1)(A),  whether  a  product 
is  manufactured  or  produced  by  a 
possessions  corporation  in  a 
possession? 

Answer  1:  A  product  is  considered  to 
have  been  manufactured  or  produced  by 
a  possessions  corporation  in  a 
possession  within  the  meaning  of 
section  954(d)(1)(A)  and  8l-954-3(a)(4) 
if— 

(i)  The  property  has  been 
substantially  transformed  by  the 
possessions  corporation  in  the 
possession; 
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(ii)  The  operations  conducted  by  the 
possessions  corporation  in  the 
possession  in  connection  with  the 
property  are  substantial  in  nature  and 
are  generally  considered  to  constitute 
the  manufacture  or  production  of 
property;  or 

(iii)  The  conversion  costs  sustained  by 
the  possessions  corporation  in  the 
possession,  including  direct  labor, 
factory  burden,  testing  of  components 
before  incorporation  into  an  end  product 
and  testing  of  the  manufactured  product 
before  sales  account  for  20  percent  or 
more  of  the  total  cost  of  goods  sold  of 
the  possessions  corporation. 
In  no  event  however,  will  packaging, 
repackaging,  labeling,  or  minor 
assembly  operations  constitute 
manufacture  or  production  of  property. 
See  particularly  examples  (2)  and  (3)  of 
§1.954-3(a)(4)(iii). 

Question  2:  Does  the  requirement  that 
a  possession  product  be  produced  or 
manufactured  in  a  possession  within  the 
meaning  of  section  954(d)(1)(A)  apply  to 
taxable  years  beginning  before  January 
1.1986? 

Answer  2:  A  possessions  corporation 
must  satisfy  this  requirement  for  taxable 
years  beginning  before  January  1, 1986, 
in  the  following  cases: 

(i)  If  the  possessions  corporation 
makes  a  separate  election  under  section 
936(h)(5)(F)(iv){II)  with  respect  to  export 
sales: 

(ii)  If  the  possessions  corporation  is 
electing  as  its  possession  product  a 
product  that  is  subject  to  the  interim 
period  rules  of  §  1.936-5(a)  question  and 
answer  (10):  or 

(iii)  If  the  possessions  corporation  is 
electing  as  its  possession  product  a 
product  that  is  not  subject  to  the  interim 
period  rules  of  1 1.936-5  (a)  question 
and  answer  (10)  and  the  possessions 
corporation  computes  its  income  under 
the  profit  split  method  with  respect  to 
that  product. 

For  rules  concerning  products  first 
produced  in  a  possession  after 
September  3, 1982,  see  1 1 .936-5(b)(7) 
question  and  answer  (2). 

(7)  Start-up  operations. 

Question  1:  With  respect  to  products 
not  produced  (and  types  of  services  not 
rendered)  in  the  possession  on  or  before 
September  3, 1982,  when  must  a 
possessions  corporation  first  satisfy  the 
25  percent  value  added  test  or  the  65 
percent  direct  labor  lest? 

Answer  1:  A  transitional  period  is 
established  such  that  a  possessions 
corporation  engaged  in  start-up 
operations  with  respect  to  a  product  or 
service  need  not  satisfy  the  25  percent 
value  added  test  or  the  66  percent  labor 
test  until  the  third  taxable  year 


following  the  taxable  year  in  which  such 
product  is  first  sold  by  the  possessions 
corporation  or  such  service  is  first 
rendered  by  the  possessions 
corporation.  During  the  transitional 
period,  the  applicable  percentages  for 
these  tests  will  be  as  follows: 
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Question  2:  Does  the  requirement  that 
a  possession  product  be  produced  or 
manufactured  in  a  possessions  within 
the  meaning  of  section  954(d)(1)(A) 
apply  to  a  product  if  the  possessions 
corporation  is  engaged  in  start-up 
operations  with  respect  to  that  product? 

Answer  2:  The  possessions 
corporation  must  produce  or 
manufacture  the  possessions  product 
within  the  meaning  of  section 
954(d)(1)(A)  if  the  possessions 
corporation  computes  its  income  with 
respect  to  that  product  under  the  profit 
split  method. 

Question  3:  When  will  a  possessions 
corporation  be  considered  to  be  engaged 
in  start-up  operations? 

Answer  3:  A  possessions  corporation 
is  engaged  in  start-up  operations  if  it 
begins  operations  in  a  possession  with 
respect  to  a  product  or  type  of  service 
afier  September  3. 1982.  Subject  to  the 
further  provisions  of  this  answer,  a 
possessions  corporation  will  be 
considered  to  begin  operations  with 
respect  to  a  product  if,  under  the  rules  of 
§  1.936-5(a)  questions  and  answers  (6) 
through  (10),  such  product  could  not  be 
grouped  with  any  other  item  of  property 
manufactured  in  whole  or  in  part  in  the 
possessions  by  any  member  of  the 
affiliated  group  in  any  preceding  taxable 
year.  Any  improvement  or  other  change 
in  a  possession  product  which  does  not 
substantially  change  the  production 
process  would  not  be  deemed  to  create 
a  new  product.  A  change  in  the  division 
of  manufacturing  activity  between  the 
'  possessions  corporation  and  its 
affiliates  with  respect  to  an  item  of 
property  will  not  give  rise  to  a  new 
product.  If  a  possessions  corporation 
was  producing  a  possession  product  that 
was  either  a  component  product  or  an 
end-product  form  and  the  possessions 
corporation  expands  its  operations  in 
the  same  possession  so  that  it  is  now 
producing  a  product  that  includes  the 
earlier  possession  product,  the 
possessions  corporation  will  not  be 
entitled  to  use  the  start-up  significant 
business  presence  test  unless  the 
production  costs  incurred  by  the 
possessions  corporation  in  the 


possession  in  producing  a  unit  of  its  new 
possession  product  are  at  least  double 
the  production  costs  incurred  by  the 
possessions  corporation  in  the 
possession  in  producing  a  unit  of  the 
earlier  possession  product.  If  any 
member  of  an  affiliated  group  actually 
groups  two  or  more  items  of  property 
then,  solely  for  the  purposes  of 
determining  whether  any  item  of 
property  in  the  group  is  a  new  product, 
that  grouping  shall  be  respected. 
However,  the  fact  that  an  affihated 
group  does  not  actually  group  two  or 
more  items  of  property  shall  be 
disregarded  in  determining  whether  any 
item  of  property  is  a  new  product. 
Notwithstanding  the  above,  if  a 
possessions  corporation  is  producing  a 
possession  product  in  one  possession 
and  such  corporation  or  a  member  of  its 
affiliated  group  begins  operations  in  a 
different  possession,  regardless  of 
whether  lihe  items  of  property  could  be 
grouped,  the  affiliated  group  may  treat 
the  units  of  the  item  of  property 
produced  at  the  new  site  of  operations 
in  the  different  possession  as  a  new 
product. 

(8)  Alternative  significant  business 
presence  test. 

Question  1:  Will  the  Secretary  adopt  a 
significant  business  presence  test  other 
than  those  set  forth  in  section 
936(h)(5)(B)(ii)? 

Answer  J:  Yes.  The  following 
significant  business  presence  test  is 
adopted  both  for  the  transitional  period 
and  thereafter.  A  possessions 
corporation  will  have  a  significant 
business  presence  in  a  possession  for  a 
taxable  year  with  respect  to  a  product 
or  type  of  service  if — 

(i)  No  less  than  50  percent  of  the 
direct  labor  costs  of  the  affiliated  group 
for  units  of  the  product  produced,  in 
whole  or  in  part,  during  the  taxable  year 
by  the  possessions  corporation  or  for  the 
type  of  service  rendered  by  the 
possessions  corporation  during  the 
taxable  year  are  incurred  by  the 
possessions  corporation  as 
compensation  for  services  performed  in 
the  possession;  and 

(ii)  The  direct  labor  costs  of  the 
possessions  corporation  for  units  of  the 
product  produced  or  the  type  of  service 
rendered  plus  the  base  period 
construction  costs  are  no  less  than  70 
percent  of  the  sum  of  such  base  period 
construction  costs  and  the  direct  labor 
costs  of  the  affiliated  group  for  such 
units  of  the  product  produced  or  the  type 
of  service  rendered. 
Notwithstanding  satisfaction  of  the 
above  test,  for  purposes  of  determining 
whether  a  possessions  corporation  may 
compute  its  income  under  the  profit  split 
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method,  a  possessions  corporation  will 
not  be  treated  as  having  a  significant 
business  presence  in  a  possession  with 
respect  to  a  product  unless  the 
possessions  corporation  manufactures 
the  product  in  the  possession  within  the 
meaning  of  section  954(d)(1)(A). 

Question  2:  How  is  the  term  "base 
period  construction  costs"  defmed? 

Answer  Z-  The  term  "base  period 
construction  costs"  means  the  average 
construction  costs  incurred  by  or  on 
behalf  of  the  possessions  corporation  for 
services  in  the  possession  during  the 
taxable  year  and  the  preceding  four 
taxable  years  for  section  1250  property 
(as  defined  in  section  1250(c)  and  the 
regulations  thereunder)  that  is  used  for 
the  production  of  the  product  or  the 
rendering  of  the  service  in  the 
possession,  and  which  represents  the 
original  use  of  the  section  1250  property. 
For  purposes  of  the  preceding  sentence, 
if  the  possessions  corporation  was  not 
in  existence  during  one  or  more  of  the 
four  preceding  taxable  years,  its 
construction  costs  for  that  year  or  years 
shall  be  deemed  to  be  zero.  Construction 
costs  include  architects'  and  engineers' 
fees,  labor  costs,  and  overhead  and 
profit  (if  the  construction  is  performed 
by  a  person  that  is  not  a  member  of  the 
affiliated  group). 

(c)  Definition  and  treatment  of 
contract  manufacturing. 

Question  1:  For  purposes  of 
determining  whether  a  possessions 
corporation  satisfies  the  significant 
business  presence  test  with  respect  to  a 
product,  the  costs  incurred  by  the 
possessions  corporation  or  by  any  of  its 
affiliates  in  connection  with  contract 
manufacturing  which  is  related  to  that 
product  and  is  performed  outside  the 
possession  shall  be  treated  as  direct 
labor  costs  of  the  affiliated  group  and 
shall  not  be  treated  as  production  costs 
of  the  possessions  corporation  or  as 
material  costs.  How  is  the  term 
"contract  manufacturing"  to  be  defined? 

Answer  t:  The  term  "contract 
manufacturing"  includes  any 
arrangement  between  a  possessions 
corporation  (or  another  member  of  the 
a^iliated  group)  and  an  unrelated 
person  if  the  unrelated  person: 

(1)  Performs  work  on  inventory  owned 
by  a  member  of  the  affiliated  group  for  a 
fee  without  the  passage  of  title; 

(2)  Performs  production  activities 
(including  manufacturing,  assembling, 
finishing,  or  packaging)  under  the  direct 
supervision  and  control  of  a  member  of 
the  affiliated  group:  or 

(3)  Does  not  undertake  any  significant 
risk  in  manufacturing  its  product  [e.g..  it 
is  paid  by  the  hour). 

Question  2:  Does  an  arrangement 
between  a  member  of  the  affiliated 


group  and  an  unrelated  party  constitute 
contract  manufacturing  if  the  unrelated 
party  uses  an  intangible  owned  or 
licensed  by  a  member  of  the  affiliated 
group? 

Answer  2:  Such  an  arrangement  will 
be  treated  as  contract  manufacturing  if 
the  unrelated  party  makes  use  of  a 
patent  owned  or  licensed  by  a  member 
of  the  affiliated  group  in  producing  the 
product  which  becomes  part  of  the 
possession  product  of  the  possessions 
corporation.  In  addition,  such  use  of 
manufacturing  intangibles  other  than 
patents  may  be  treated  as  contract 
manufacturing  if  it  is  established  that 
the  arrangement  has  the  effect  of 
materially  distorting  the  application  of 
the  significant  business  presence  test. 
However,  the  preceding  sentence  shall 
not  apply  if  the  possessions  corporation 
establishes  that  the  arrangement  was 
entered  into  for  a  substantial  business 
purpose  (e.g.,  to  obtain  the  benefit  of 
special  expertise  of  the  manufacturer  or 
economies  of  scale).  These  rules  shall 
not  apply  to  such  contract 
manufacturing  performed  in  taxable 
years  beginning  before  January  1, 1986, 
nor  shall  the  rules  apply  to  binding 
contracts  for  the  performance  of  such 
contract  manufacturing  entered  into 
before  June  13, 1986. 

Question  3:  For  purposes  of  the 
significant  business  presence  test,  how 
shall  a  possessions  corporation  treat  the 
cost  of  contract  manufacturing 
performed  within  a  possession? 
Answers:  If  the  possessions 
corporation  uses  the  value  added  test,  it 
will  be  permitted  to  treat  the  cost  of  the 
contract  manufacturing  performed  in  a 
possession,  not  includingnmaterial  costs, 
as  a  production  cost  of  the  possessions 
corporation.  If  it  uses  the  direct  labor 
test  or  the  alternative  significant 
business  presence  test  set  forth  in 
S  1.936-5(b)(8),  it  is  permitted  to  treat 
the  direct  labor  costs  of  the  contract 
manufacturer  associated  with  such 
contract  manufacturing  as  a  cost  of 
direct  labor  of  the  possessions 
corporation.  The  allowable  amount  of 
the  direct  labor  cost  shall  be  determined 
in  accordance  with  question  and  answer 
4  below. 

Question  4:  How  are  the  amounts  paid 
by  a  possessions  corporation  to  a 
contract  manufacturer  for  services 
rendered  in  a  possession  to  be  treated 
by  the  possessions  corporation  in 
computing  the  direct  labor  cost  of  the 
product  to  which  such  contract 
manufacturing  relates? 

Answer  4:  If  the  possessions 
corporation  can  establish  the  contract 
manufacturer's  direct  labor  cost  which 
was  incurred  in  the  possession,  such 
cost  will  be  treated  as  incurred  by  the 


possessions  corporation  as 
compensation  for  services  performed  in 
the  possession.  If  the  possessions 
corporation  cannot  establish  such  cost, 
then  50  percent  of  the  amount  paid  to 
such  contract  manufacturer  may  be 
treated  as  incurred  by  the  possessions 
corporation  as  compensation  for 
services  performed  in  the  possession: 
provided,  that  not  more  than  50  percent 
of  the  fair  market  value  of  the  product 
manufactured  by  the  contract 
manufacturer  is  attributable  to  articles 
shipped  into  the  possession,  and  the 
possessions  corporation  receives  a 
statement  from  the  contract 
manufacturer  that  this  test  has  been 
satisfied.  If  this  fair  market  value  test  is 
not  satisfied,  then  the  cost  of  contract 
manufacturing  performed  within  a 
possession  shall  not  be  treated  as  a 
production  cost  or  a  direct  labor  cost  of 
either  the  possessions  corporation  or  the 
affiliated  group. 

Question  5:  For  purposes  of  the 
significant  business  presence  test,  what 
is  the  treatment  of  costs  which  are 
incurred  by  a  member  of  the  affiliated 
group  (including  the  possessions 
corporation)  for  contract  manufacturing 
performed  outside  of  the  possession 
with  respect  to  an  item  of  property 
which  is  a  component  of  the  possession 
product? 

Answers:  If  the  possession  product  is 
treated  as  including  such  component, 
the  cost  of  the  contract  manufacturing 
shall  be  treated  as  a  direct  labor  cost  of 
members  of  the  affiliated  group  other 
than  the  possessions  corporation  for 
purposes  of  the  direct  labor  test  and  the 
alternative  significant  business  presence 
test,  and  shall  not  be  treated  as  a 
production  cost  of  the  possessions 
corporation  or  as  a  cost  of  materials  for 
purposes  of  the  value  added  test.  If  the 
possession  product  is  treated  as  not 
including  such  component,  the  cost  of 
the  contract  manufacturing  shall  not  be 
treated  as  a  direct  labor  cost  of  any 
member  of  the  affiliated  group  for 
purposes  of  the  direct  labor  test  and  the 
alternative  significant  business  presence 
test,  and  shall  not  be  treated  as  a 
production  cost  of  the  possessions 
corporation  or  as  a  cost  of  materials  for 
purposes  of  the  value  added  test. 

§  1.936-6    Intangible  property  Income 
wtien  an  election  out  Is  made:  cost  sttaring 
and  profit  split  options;  covered 
Intangibles. 

The  rules  in  this  section  apply  for 
purposes  of  section  936(h)  and  also  for 
purposes  of  section  934(e)  where 
applicable. 

(a)  Cost  sharing  option — (1)  Product 
area  research. 
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Question  1:  Cost  sharing  payments  are 
based  on  research  undertaken  by  the 
affiliated  group  in  the  "product  area" 
which  includes  the  possession  product. 
The  term  "product  area"  is  defined  by 
reference  to  the  three-digit  classification 
under  the  Standard  Industrial 
Classification  (SIC)  code.  Which 
governmental  agency  has  jurisdiction  to 
decide  the  proper  SIC  category  for  any 
specfic  product? 

Answer  I:  Solely  for  the  purpose  of 
determining  the  tax  consequences  of 
operating  in  a  possession,  the  Secretary 
or  his  delegate  has  exclusive  jurisdiction 
to  decide  the  proper  SIC  category  under 
which  a  product  is  classified.  For  this 
purpose,  the  product  area  under  which  a 
product  is  classified  will  be  determined 
according  to  the  1972  edition  of  the  SIC 
code.  From  time  to  time  and  in 
appropriate  cases,  the  Secretary  may 
prescribe  regulations  or  issue  rulings 
determining  the  proper  SIC  category 
under  which  a  particular  product  is  to  be 
classified,  and  may  prescribe 
regulations  for  aggregating  two  or  more 
three-digit  classifications  of  the  SIC 
code  and  for  classifying  product  areas 
according  to  a  system  other  than  under 
the  SIC  code. 

Question  2:  How  is  the  term 
"affiliated  group"  defined  for  purposes 
of  the  cost  sharing  option? 

Answer  2:  For  purposes  of  the  cost 
sharing  option,  the  term  "affiliated 
group"  means  the  possessions 
corporation  and  all  other  organizations, 
trades  or  businesses  (whether  or  not 
incorporated,  whether  or  not  organized 
in  the  United  States,  and  whether  or  not 
affiliated)  owned  or  controlled  directly 
or  indirectly  by  the  same  interests, 
within  the  meaning  of  section  482. 

Question  3:  Are  research  and 
development  expenditures  that  are 
included  in  product  area  research 
limited  to  research  and  development 
expenditures  that  are  deductible  under 
section  174  or  that  are  incurred  by  U.S. 
affiliates? 

Answer  3:  No.  product  area  research 
is  not  limited  to  product  area  research 
expenditures  deductible  under  section 
174  or  to  expenses  incurred  by  U.S. 
affiliates.  Product  area  research  also 
includes  deductions  permitted  under 
section  168  with  respect  to  research 
property  which  are  not  deductible  under 
section  174;  qualified  research  expenses 
within  the  meaning  of  section  30(b); 
payments  (such  as  royalities)  for  the  use 
of,  or  right  to  use,  a  patent,  invention, 
formula,  process,  design,  pattern  or 
know-how;  and  a  proper  allowance  for 
amounts  incurred  in  the  acquisition  of 
manufacturing  intangible  property.  In 
the  case  of  an  acquisition  of  depreciable 
or  amortizable  manufacturing  intangible 


property,  the  annual  amount  of  product 
area  research  shall  be  be  equal  to  the 
allowable  depreciation  or  amortization 
on  the  intangible  property  for  the 
taxable  year.  In  the  case  of  an 
acquisition  of  nondepreciable  or 
nonamortizable  manufacturing 
intangible  property,  the  amount 
expended  for  the  acquisition  shall  be 
deemed  to  be  amortized  over  a  five  year 
period  and  included  in  product  area 
research  in  the  year  of  the  deemed 
amortization.  Any  contingent  payment 
made  with  respect  to  the  acquisition  of 
nonamortizable  manufacturing 
intangible  property  shall  be  treated  as 
amounts  incurred  in  the  acquisition  of 
nonamortizable  manufacturing 
intangible  property  when  paid  or 
accrued. 

Question  4:  Does  royalty  income  from 
a  person  outside  the  affiliated  group 
with  respect  to  the  manufacturing 
intangibles  within  a  product  area  reduce 
the  product  area  research  pool  within 
the  same  product  area? 
Answer  4:  Yes. 

Question  5:  Does  income  received 
from  a  person  outside  the  affiliated 
group  from  the  sale  of  a  manufacturing 
intangible  reduce  the  product  area 
research  pool  within  the  same  product 
area? 

Answers:  In  determining  product  area 
research,  the  income  from  the  sale 
attributable  to  noncontingent  payments 
will  reduce  product  area  research 
ratably  over  the  remaining  useful  life  of 
the  property  in  the  case  of  an 
amortizable  intangible  and  ratably  over 
a  5-year  period  in  the  case  of  a 
nonamortizable  intangible.  Any  income 
attributable  to  contingent  amounts 
received  with  respect  to  the  sale  of 
manufacturing  intangible  property  shall 
be  treated  as  amounts  received  from  the 
sale  of  the  manufacturing  intangible 
property  in  the  year  in  which  such 
contingent  amounts  are  received  or 
accrued. 

Question  6:  If  a  member  of  an 
affiliated  group  incurs  research  and 
development  expenses  pursuant  to  a 
contract  with  an  unrelated  person  who 
is  entitled  to  exclusive  ownership  of  all 
the  technology  resulting  from  the 
expenditures,  is  the  amount  of  product 
area  research  reduced  by  the  amount  of 
such  expenditures? 

Answer  6:  To  the  extent  that  the 
product  area  research  expenditures  can 
be  allocated  solely  to  the  technology 
produced  for  the  unrelated  person,  such 
expenditures  will  not  be  included  in 
product  area  research  expenditures 
provided,  however,  that  the  unrelated 
person  has  exclusive  ownership  of  all 
the  technology  resulting  from  these 
expenditures,  and  further  that  no 


member  of  the  affiliated  growp  has  a 
right  to  use  any  of  the  technology. 

Question  7:  What  is  the  treatment  of 
product  area  research  expenditures 
attributable  to  a  component  where  the 
component  and  the  integrated  product 
fall  within  different  product  areas? 

Answer  7:  For  purposes  of  the 
computation  of  product  area  research 
expenditures  in  the  product  area  by  the 
affiliated  group,  the  product  area  in 
which  the  component  falls  is  aggregated 
with  the  product  area  in  which  the 
integrated  product  falls.  Howerer.  if  the 
component  product  and  integrated 
product  are  in  separate  SIC  codes  and  if 
the  component  product  is  not  included 
in  the  definition  of  the  possession 
product,  then  the  product  area  research 
expenditures  are  not  aggregated.  The 
same  rule  applies  where  the  taxpayer 
elects  a  component  product  which 
encompasses  another  component 
product  and  the  two  component 
products  fall  into  separate  SIC  codes.  In 
such  case,  the  product  area  in  which  the 
first  component  falls  is  aggregated  with 
the  product  area  in  which  the  second 
component  falls. 

(2)  Possession  sales  and  total  sales. 

Question  1:  The  cost  sharing  payment 
is  the  same  proportion  of  the  total  cost 
of  product  area  research  which  the 
amount  of  "possession  sales"  of  the 
affiliated  group  bears  to  the  "total  sales" 
of  the  affiliated  group  within  the  product 
area.  How  are  "possession  sales ' 
defined  for  purposes  of  the  cost  sharing 
fraction? 

Answer  1:  The  term  "possession 
sales"  means  the  aggregate  sales  or 
other  dispositions  of  the  possession 
product  to  persons  who  are  not 
members  of  the  affiliated  group,  less 
returns  and  allowances  and  less  indirect 
taxes  imposed  on  the  production  of  the 
product,  for  the  taxable  year.  Except  as 
otherwise  indicated  in  S  1.936-6(a)(2). 
the  sales  price  to  be  used  is  the  sales 
price  received  by  the  affiliated  group 
from  persons  who  are  not  members  of 
the  afiUiated  group. 

Question  2:  For  purposes  of  the 
numerator  of  the  cost  sharing  fraction, 
how  are  possession  sales  computed 
where  the  possession  product  is  a 
component  product  or  an  end-product 
form? 

Answer  Z-  (i)  The  sales  price  of  the 
component  product  or  end-product  form 
is  determined  as  follows.  With  respect 
to  a  component  product  an  independent 
sales  price  from  comparable 
uncontrolled  transactions  must  be  used 
if  such  price  can  be  determined  in 
accordance  with  §  1.482-2(e)(2).  If  an 
independent  sales  price  of  the 
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component  product  from  comparable 
uncontrolled  transactions  cannot  be 
determined,  then  the  sales  price  of  the 
component  product  shall  be  deemed  to 
be  equal  to  the  transfer  price, 
determined  under  the  appropriate 
section  482  method,  which  the 
possessions  corporation  uses  under  the 
cost  sharing  method  in  computing  the 
income  it  derives  from  the  active 
conduct  of  a  trade  or  business  in  the 
possession  with  respect  to  the 
component  product.  The  possessions 
corporation  in  lieu  of  using  the  transfer 
price  determined  under  the  preceding 
sentence  may  treat  the  sales  price  for 
the  component  product  as  equal  to  the 
same  proportion  of  the  third  party  sales 
price  of  the  integrated  product  which  the 
production  costs  attributable  to  the 
component  product  bear  to  the  total 
production  cost  for  the  integrated 
product.  Production  cost  will  be  the  sum 
of  direct  and  indirect  production  costs 
as  defined  in  S  1.936-5(b)(4).  If  the 
possessions  corporation  determines  the 
sales  price  of  the  component  product 
using  the  production  cost  ratio,  the 
transfer  price  used  by  the  possessions 
corporation  in  computing  its  income 
from  the  component  product  under  the 
cost  sharing  method  may  not  be  greater 
than  such  sales  price,  (ii)  With  respect 
to  an  end-product  form,  the  sales  price 
of  the  end-product  form  is  equal  to  the 
difference  between  the  third  party  sales 
price  of  the  integrated  product  and  the 
independent  sales  price  of  the  excluded 
component(s]  from  comparable 
uncontrolled  transactions,  if  such  price 
can  be  determined  under  S  1.482-2(e)(2]. 
If  an  independent  sales  price  of  the 
excluded  component(s)  from 
uncontrolled  transactions  cannot  be 
determined,  then  the  sales  price  of  the 
end-product  form  shall  be  deemed  to  be 
equal  to  the  transfer  price,  determined 
under  the  appropriate  section  482 
method,  which  the  possessions 
corporation  uses  under  the  cost  sharing 
method  in  computing  the  income  it 
derives  from  the  active  conduct  of  a 
trade  or  business  in  the  possession  with 
respect  to  such  end-product  form.  The 
possessions  corporation  in  lieu  of  using 
the  transfer  price  determined  under  the 
preceding  sentence  may  use  the 
production  cost  ratio  method  described 
above  to  determine  the  sales  price  of  the 
end-product  form  [i.e.,  the  same 
proportion  of  the  third  party  sales  price 
of  the  integrated  product  which  the 
production  costs  attributable  to  the  end- 
product  form  bear  to  the  total 
production  costs  for  the  integrated 
product).  If  the  possessions  corporation 
determines  the  sales  price  of  the  end- 
product  form  using  the  production  cost 


ratio,  the  transfer  price  used  by  the 
possessions  corporation  in  computing  its 
income  from  the  end-product  form  under 
the  cost  sharing  method  may  not  be 
greater  than  such  sales  price.  For  similar 
rules  applicable  to  the  profit  split  option 
see  §  1.936-€{b)(l),  que^ion  and  answer 
12. 

Question  3:  For  purposes  of 
determining  possessions  sales  in  the 
numerator  of  the  cost  sharing  fraction, 
will  the  replacement  part  price  of  the 
product  be  treated  as  a  price  from 
comparable  uncontrolled  transactions? 

Answer  3:  Prices  for  replacement 
parts  are  generally  higher  than  prices  for 
equipment  sold  as  part  of  an  original 
system.  Thus,  prices  for  replacement 
parts  cannot  generally  be  used  directly 
as  prices  for  comparable  uncontrolled 
transactions.  However,  replacement  part 
prices  may  be  used  for  estimating 
comparable  uncontrolled  prices  where 
the  price  differential  can  be  reasonably 
determined  and  taken  into  account 
under  §  1.482-2(e)(2). 

Question  4:  For  purposes  of 
determining  possession  sales  in  the  cost 
sharing  fraction,  what  is  the  treatment 
of  components  that  are  purchased  by 
one  possessions  corporation  from  an 
affiliated  possessions  corporation  and 
which  are  incorporated  into  a 
possession  product  where  the  transferor 
possessions  corporation  treats  the 
transferred  component  as  a  possession 
product? 

Answer  4:  When  one  possessions 
corporation  purchases  components  from 
a  second  possessions  corporation  which 
is  an  affiliated  corporation,  the  purchase 
price  of  the  components  paid  to  the 
second  possessions  corporation  shall  be 
subtracted  from  the  sales  proceeds  of 
the  product  produced  in  the  possession 
by  the  first  possessions  corporation,  and 
only  the  remainder  is  included  in  the 
numerator  of  the  cost  sharing  formula 
for  the  first  corporation.  For  example, 
assume  that  N  corporation  manufactures 
a  component  for  sale  to  O  corporation 
.  for  $100  (a  price  which  reflects  prices  in 
comparable  uncontrolled  transactions). 
Both  N  and  O  are  affiliated  possessions 
corporations.  N  has  designated  that 
component  product  as  its  possession 
product.  O  then  incorporates  that 
product  into  a  second  product  which  is 
sold  to  customers  for  $300  N  and  O  must 
make  separate  cost  sharing  payments. 
The  cost  sharing  payment  of  N 
corporation  is  determined  by  including 
$100  as  possession  sales,  and  the 
payment  of  O  is  determined  by 
subtracting  that  $100  purchase  price 
from  the  $300  received  from  customers. 
Thus,  the  possessions  sales  amount  of  O 
is  $200.  Hiis  rule  is  intended  to  prevent 


the  double  counting  of  the  sales  of  a 
component  produced  by  one 
possessions  corporation  and 
incorporated  into  another  product  by  an 
affiliated  possessions  corporation. 
Question  5:  Are  pre-TEFRA  sales 
included  in  the  cost  sharing  fraction? 
Answers:  No.  Pre-TEFRA  sales  are 
sales  of  products  produced  by  the 
possessions  corporation  and  transferred 
to  an  affiliate  prior  to  a  possessions 
corporation's  first  taxable  year 
beginning  after  December  31, 1982.  Pre- 
TEFRA  sales  are  not  included  in  either 
the  numerator  or  denominator  of  the 
cost  sharing  fraction.  If  the  U.S.  affiliate 
uses  the  FIFO  method  bf  costing 
inventory,  the  pre-TEFRA  inventory  will 
be  treated  as  the  first  inventory  sold  by 
the  U.S.  affiliate  during  the  first  year  in 
which  section  936(h)  applies.  If  the  U.S. 
affiliate  uses  the  LIFO  method  of  costing 
inventory  (either  dollar-value  or  specific 
goods  LIFO),  pre-TEFRA  inventor  will 
be  treated  as  inventory  sold  by  the  U.S. 
affiliate  in  the  year  in  which  the  U.S. 
afiliate's  UFO  layer  containing  pre- 
TEFRA  LIFO  inventory  is  liquidated. 

Question  6:  How  are  "possession 
sales"  determined  under  the  cost 
sharing  formula  if  members  of  the 
affiliated  group  (other  than  the 
possessions  corporation)  include 
purchases  of  the  possession  product,  X. 
in  a  dollar-value  UFO  inventory  pool 
(as  provided  under  §  1.472-8)? 

Answer  &  Possession  sales  may  be 
determined  by  applying  the  revenue 
identification  method  provided  under 
paragraph  (b)(1)  Question  and  Answer 
18  of  this  section. 

Question  7:  Do  possession  sales 
include  excise  taxes  paid  by  the 
possessions  corporation  when  the 
product  is  sold  for  ultimate  use  or 
consumption  in  the  possession? 

Answer  7:  No.  The  amount  of  excise 
taxes  is  excluded  from  both  the 
numerator  and  denominator  of  the  cost 
sharing  fraction. 

Question  8:  How  are  "total  sales" 
defined  for  purposes  of  the  cost  sharing 
fraction? 

Answer  8:  The  term  "total  sales" 
means  aggregate  sales  or  other 
dispositions  of  products  in  the  same 
product  area  as  the  possession  product, 
less  returns  and  allowances  and  less 
indirect  taxes  imposed  on  the 
production  of  the  product,  for  the 
taxable  year  to  persons  who  are  not 
members  of  the  affiliated  group.  The 
sales  price  to  be  used  is  the  sales  price 
received  by  the  affiliated  group  from 
persons  who  are  not  members  of  the 
affiliated  group. 

Question  9:  In  computing  that  cost 
sharing  payment,  how  are  "total  sales" 


computed  if  the  dollar-value  LIFO 
inventory  pool  includes  some  products 
which  are  not  included  in  the  product 
area  (determined  under  the  3-digit  SIC 
code)  on  which  the  denominator  of  the 
cost  sharing  fraction  is  based? 

Answer  9:  In  such  case,  the  amount  of 
the  total  sales  within  the  product  area  to 
persons  who  are  not  members  of  the 
affiliated  group  by  persons  who  are 
members  of  the  affiliated  group  is 
determined  by  multiplying  the  total 
sales  of  the  products  within  the  dollar- 
value  LIFO  inventory  pool  by  a  fraction. 
The  numerator  of  the  fraction  includes 
the  dollar-value  of  purchases  by 
members  of  the  affiliated  group 
(including  the  possessions  corporation) 
of  products  within  the  product  area 
made  during  the  year,  plus  any  added 
production  costs  (as  defined  in  §  1.471- 
11(b),  (c),  and  (d)  but  not  including  the 
costs  of  materials)  incurred  by  the 
affiliates  during  the  same  period.  The 
denominator  of  the  fraction  includes  the 
dollar-value  of  purchases  by  members  of 
the  affiliated  group  (including  the 
possessions  corporation)  of  products 
within  the  dollar-value  LIFO  inventory 
pool  made  during  the  same  period 
(including  any  production  costs,  as 
described  above,  incurred  by  the 
affiliate  during  the  same  period).  For 
these  purposes,  purchases  of  a 
possession  product  are  determined  on 
the  basis  of  the  possessions 
corporation's  cost  for  its  inventory 
purposes. 

Question  10:  May  a  possessions 
corporation  compute  its  income  under 
the  cost  sharing  method  with  respect  to 
a  possession  product  which  the 
possessions  corporation  sells  to  a 
member  of  its  affiliated  group  and  which 
that  member  then  leases  to  an  unrelated 
person  or  uses  in  its  own  trade  or 
business? 

Answer  10:  Yes,  provided  that  an 
independent  sales  price  for  the 
possession  product  from  comparable 
uncontrolled  transactions  can  be 
determined  in  accordance  with  §  1.482- 
2(e)(2),  and,  provided  further,  that  such 
member  complies  with  the  requirements 
of  §  1.936-6(a)(2),  question  and  answer 
14.  If,  however,  there  is  a  comparable 
uncontrolled  price  for  an  integrated 
product  and  the  possession  product  is  a 
component  product  or  end-product  form 
thereof,  the  possessions  corporation 
may,  if  such  member  complies  with  the 
requirements  of  S  l.»36-6(a)(2).  question 
and  answer  14,  compute  its  income 
under  the  cost  sharing  method  with 
respect  to  such  possession  product.  In 
that  case,  the  cost  sharing  payment  shall 
be  computed  under  the  following 
question  and  answer. 


Question  11:  How  are  possession 
sales  and  total  sales  to  be  determined 
for  purposes  of  computing  the  cost 
sharing  payment  with  respect  to  a 
possession  product  which  the 
possessions  corporation  sells  to  a 
member  of  its  affiliated  group  where 
that  member  then  leases  the  possession 
product  to  unrelated  persons  or  uses  it 
in  its  own  trade  or  business? 

Answer  11:  If  the  possessions 
corporation  is  entitled  to  compute  its 
income  from  such  sales  of  the 
possession  product  under  the  cost 
sharing  method,  both  possession  sales 
and  total  sales  shall  be  determined  as  if 
the  possession  product  had  been  sold  by 
the  affiliate  to  an  unrelated  person  at 
the  time  the  possession  product  was 
first  leased  or  otherwise  placed  in 
service  by  the  affiliate.  The  sales  price 
on  such  deemed  sale  shall  be  equal  to 
the  independent  sales  price  from 
comparable  uncontrolled  transactions 
determined  in  accordance  with  S  1.482- 
2(e)(2),  if  any.  If  the  possession  product 
is  a  component  product  or  an  end- 
product  form  for  which  there  is  no  such 
independent  sales  price  but  there  is  a 
comparable  uncontrolled  price  for  the 
integrated  product  which  includes  the 
possession  product,  the  deemed  sales 
price  of  the  possession  product  shall  be 
computed  under  the  rules  of  i  1.936- 
6(a)(2]  question  and  answer  2.  The  full 
amount  of  income  received  under  the 
lease  shall  be  treated  as  income  of  (and 
taxed  to)  the  affiliate  and  not  the 
possessions  corporation. 

Question  12:  When  may  a  possessions 
corporation  take  into  account  in 
computing  total  sales  under  the  cost 
sharing  method  products  in  the  same 
product  area  as  the  possession  product 
(other  than  the  possession  product  itself) 
where  such  products  are  leased  by 
members  of  the  affiliated  group  to 
unrelated  persons  or  used  by  any  such 
member  in  its  own  trade  or  business? 

Answer  12:  For  purposes  of  computing 
total  sales  under  the  cost  sharing 
method,  the  possessions  corporation 
may  take  into  account  products  in  the 
same  product  area  as  the  possession 
product  itself  where  such  products  are 
leased  by  members  of  the  affiliated 
group  to  unrelated  persons  or  used  in 
the  trade  or  business  of  any  such 
member,  but  only  if  an  independent 
sales  price  of  such  products  from 
comparable  uncontrolled  transactions 
may  be  determined  under  §  1.482- 
2(e)(2).  In  such  cases,  the  units  of  such 
products  which  are  leased  or  otherwise 
used  internally  by  members  of  the 
affiliated  group  may  be  treated  as  sold 
to  unrelated  persons  for  such 


independent  sales  price  for  purposes  of 
computing  total  sales. 

Question  13:  Assuming  that  a 
possessions  corporation  is  entitled  to 
compute  its  income  under  the  cost 
sharing  method  with  respect  to  sales  of 
a  possession  product  to  affiliates  in 
cases  where  those  affiliates  lease  units 
of  the  possession  product  to  unrelated 
persons  or  use  them  internally,  is  the 
possessions  corporation's  income  from 
the  possession  product  any  different 
than  if  the  affiliates  had  sold  the  product 
to  unrelated  parties? 

Answer  13:  No. 

Question  14:  If  a  possessions 
corporation  sells  units  of  a  posses^n 
product  to  a  member  of  its  affiliated 
group  and  that  affiliate  then  leases  those 
units  to  an  unrelated  person  or  uses  the 
units  in  its  own  trade  or  business,  what 
requirements  must  the  affilate  meet  in 
order  for  the  possessions  corporation  to 
be  entitled  to  the  benefits  of  the  cost 
sharing  method  with  respect  to  such 
units? 

Answer  14:  (i)  For  taxable  years  of  the 
possessions  corporation  beginning  on  or 
before  June  13, 1986,  the  affiliate  need 
not  meet  any  special  requirements  in 
order  for  the  possessions  corporation  to 
be  entitled  to  the  beneifts  of  the  cost 
sharing  method  with  respect  to  such 
units.  Thus,  the  affiliate's  basis  in  such 
units  shall  be  equal  to  the  transfer  price 
used  for  computing  the  possessions 
corporation's  gross  income  with  respect 
to  such  units  under  section 
g36(h)(5)(C)(i)  (II),  and  the  income 
derived  by  the  affiliate  from  such  lease 
or  internal  use  shall  be  reported  by  the 
affiliate  when  and  to  the  extent  actually 
derived.  The  affiliate  shall  not  be 
deemed  to  have  sold  such  units  to  an 
unrelated  party  at  the  time  they  were 
first  leased  or  otherwise  placed  in 
service  for  any  purpose  other  than  the 
computation  of  possession  sales  and 
total  sales.  A  similar  rule  applies  to 
other  products  in  the  same  product  area 
as  the  possession  product  which  are 
sold  by  any  member  in  its  own  trade  or 
business  and  which  the  possessions 
corporation  takes  into  account  in 
computing  total  sales  under  the  cost 
sharing  method. 

(ii)  For  taxable  years  of  the 
possessions  corporations  beginning  atter 
June  13, 1986.  a  possessions  corporations 
will  not  be  entitled  to  the  benefits  of  the 
cost  sharing  method  with  respect  to 
units  of  the  possession  product  which 
the  possessions  corporation  sells  to  an 
affiliate  where  the  affiliate  then  leases 
such  units  to  an  unrelated  person  or 
uses  them  in  its  own  trade  or  business, 
unless  the  affiliate  agrees  to  be  treated 
for  all  tax  purposes  as  having  sold  such 
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units  io.An  juiEalaiad|paEty.at<Uie  Jkime 
they  were  first  leased<«u'  atkarwiae 
placed  in3eniiceiyr.auch  aSihaAe.  Ike 
afTiliate  must  demoii&iiate  .sucli 
agreement  b^.r^pottiogits-uicmafilttMP 
3itchuaits.a8if:4A)  ititad  snid  aiicfa 
units  ti)  .an  uBielated.pe£&an.at£ucblime 
at  a  price  egual  to  kke  pcice  used  .to 
compute jtQsses&ions. sales  under 
§  1.33£-Q(^£)..Questian<Bad.answerH: 
(BJ.it  iiadimmediately  JQpurr.ha.ifld  juch 
units  lor  Ike  same  price:  ^nd:(Q. its 
basis  in  such>units  [or  all  sufaseQuant 
purposes  was  equal  <to  its  cost  basis 
from  such  deemed  repurchase.  Jar 
treatment  of  other  products  in  tke  same 
product  area  as4he  possession  product 
see  1 1.936-6(a)(Z),  question  and  answer 
12. 

[ill)  The  principles  contained  in 
questions  and  answers  11, 12. 13,  and  14 
are  illustrated  by  the  following  example: 

Example.  Possessions  corporation  &;and  its 
afniiate  A  are  calendar  year  taxpayers.  In 
1985,  S  manufactures  IQD  units  of  possession 
product  X.  S  sells  SO  units  of  X  to  unrelated 
persons  in  arm's  length  transactions  for  $10 
per  unit.  In  applying  the-rostsharing  method 
to^dMennine  the'portion  of  its-gross  income 
from  siichisaies  which  qusJifiasifar  the 
possasaioaa  teK.Bredit,'S  datsnninBSilntSB 
of  ihe  $10.saiefl  price  may  i>e  taken  into 
account.^  sells  the  remaining  50  units  vfJC  to 
A.  and  A  then.leases  such  units  to  unrelated 
persons.  In  1985.  A  also  manufacturers  100 
unfts  df  product  Y.  the  only  other  product  in 
the  same  product  area  as  X  manufactured  or 
sold  by  any  membsr  of  the  affiliated  group.  A 
manufaoturadthe  100  units  of  Y  at  a  oost  of 
Sis  per  unit,  sold  50  units  of  Y  to  untelated 
persons dn -arm's  length  transactions  for  S20 
per  unit,  and  leased  the  remaining  60  units  of 
Y  lo.untalated  persons. 

S  may  compute  itsuncome  under  thecost 
sharing  method  with  respect  to  the  50. units  of 
X  it  sold  to  A  because  S  can  determine  an 
independent  sales-price  of  X  from 
comparable  uncontrolled  tMnsactions  under 
S  1.482-a(e)(2).  For  purposes  of  computing 
l>oth, possessions  sales  and  total  sales,  the  SO 
unitsof  X  sold  to  A  will  be  deemed  to  have 
been  sold  by  A  to  an  unrelated  person  for  $10 
per  unit.  The  income  of  Squalifying  for  the 
possessions  tax  credit  from  the  sale  of  those 
50  untts  of  X  to  A.  and  A's  basis  in  those 
untts.  will  both  be  determined  laingihe  $8 
transfer  price  tletermined  under  section "936 
(h)(5)(C){tHn).  For  purposes  of  computing 
total  sales  inihe-denoninartor  of  ihe  coat 
sharing  fraction,  S  may  also  iake  into  account 
the  50  units  of  Y  leased  by  A  to  unrelated 
persons,  as  if  A  had  sold  those  units  for  $20 
per  unit.  As  basis  in  those  units  of  Y  will 
continue  to  be  its  actual  oost  basis  of  $15  per 
unit. 

If  allof  the  above  transacttons  had 
occurred  in  1987.  S  would  be  entitled  to 
compute  Its  income  under  Ihe  cost  sharing 
method  with  respect  to  the  50  units  of  X  it 
sold  to  A  only  if  A  agreed  to  be  treatedJor  all 
tax  purposes  as  if  it  had  sold  such  units  for 
$10  per  unit,  realized  income  on  suchideemed 
sale  of  $2  per  unit,  repurchased  such  units 


immedialeiy  forSlOper-unit.  and4hsniaaaed 
such  units,  which  would  thenihaue  a.$10,per 
unlfbasis  in  Als  haniis.  For  purposes  o7 
compufing*totrfl  satles.lS  wouW  be  entWted  to 
take  into  ■eeonnt'the^  untts-dTX'luueLa^ 
A  to  unrelatad-pafsmm  »8-ff'A'had^aW'«ifeh 
units  for$K  per  unit. 

(:y  •CreHitB-agtiingt  cost  -faring 
paymeirts. 

Qaeftfion  r-Isfhe  crrst-dfTurodtrct  area 
research  paid  or  accrued  t>y'fhe 
possessions  ooi:par8ti«n  in  a  taxs^ie 
yeartcredtMble  against  tke  icoat-shsring 
payment? 

AnswarJ:  ■Yes.tf  lheioo»t'«f  <ke 
produot  area  researdh  is  paid  or  accrued 
seleiy  by  the  posaesstans  oorporation. 
Thus,  payments  by  the  possessions 
corporation  under  cost  shacing 
arrangsments  with,  or  royalties  paid'to, 
unrelated  persons  are  so  creditable. 
Amount&,(8uch  as  royalties)  paid 
directly  or  indirectly  to,  or  on  behalf  «f, 
related  persons  and  amounts  paid  under 
any  oost  sharing  agreements  with 
related  persons  ace  not  creditable 
against  the  coat  sharing  payment. 

Question  2:  Do  royalties  or^itber 
payments  made  iby  an  affiliate  df  the 
possessions  cocparation  io  another 
member  J>f  the. affiliated igraupreduoe 
the  cost  sharing  paymant  if  audi 
royalties  or  other  payments  are  based, 
in  j>art,  on  aotivi^  of  the  pLeasessions 
corporation? 

Answer  2:  No.  Payments  made 
between  affiliated  cocporations  do  not 
reduce  the  cost  sharing  payment.  Thus, 
for  example,  if  a  possessions 
corporation  sells  ,a  component  to  a 
foreign  affiliate  for  incecporation  by  the 
foreign  affiriate  into  an  integrated 
product  sold  to^jnrelaled  persons,  and 
the  foreign  affiliate  pays  a  royalty  to  the 
U.S.  parent  df  the  possessions 
corporation  based  on  the  total  value  ot 
the  integrated  produt:!,  the  coat  sharing 
payment  of  the  possessions  jcerporation 
is  not  reduced. 

rt)  XZomputotion  of  cost  sharmg 
payment. 

'Queetion  1:  S  is  a  pcssessions 
corporation  engaged  in  the  manufacture 
and  sale  of  fotn-  products  (A,  B,'C,  and 
D)  all  of  which  are  classified  under  the 
same  three-digit  SIC  code.  S  sells  Its 
production  to  a  U.S.  affllierte,  P,  which 
resells  it  to  unrelated  parties  in  the 


United'States.  P'slhiidrparty  sales  of 
eaohxtf  ikeae<pBukiote.fnaducedin 
whale 'ST tin  gmrt  by  :fi«|cmn  puled  ias 
proBidBd«sder'paEq«Eaph  \M^)'^ 
§  l<fl66-^) -anSa  jnittian-ora iatal -of  S4 
million  for  A,iB,«C,rBBd  B.'P's  other  «aiBB 
of  ptoduclfi-in  the^aame  SIC  asde'are 
Sa.OOOiOOQ;  and  tke<  defined  MTosldMide 
produQt  araa  .reaaaioh  .of  ikke  Mfiliatad 
group.ifi  SafiO,000.  Mow  shaitlii  & 
compute  the  .06 at  ^baring  amount  <{iir 
producte.A,  *,  C -and  D? 

Aaawerl:  The  nsat'skaringiamount  is 
computed jseparately  for  eachpiaaduat 
on.Schedulei'  of  Form  57.35.  S  ahould 
use  the  following  formula  for  each  df  tiie 
products  A.£,  C.  and  D: 


Sales  to  unrelated 

persons  of  possession 

preauct 

Total  sales  of 
products  inlSIC  code 


Worldwide 

'product  area 

research 


$1.000,000 


,X  $350iX)0= $50,000 


Question  2:  The  facts  are  the -same  as 
in  question  1  except  that  S  manufactures 
product  D  under  a  license  from  an 
untelated  person.  S  pays  the  unrelated 
party  an  annual  license  fee  of  $20,000. 
Thus,  the  worldwide  product  area 
research  expense  of  the  affiliated  group 
is  $370jD00.  How  should  the  cost  sharing 
payment  be  adjusted? 

Answer  2:  The  cost  sharing  fee  -should 
be  reduced  Jay  the  $20,000  license  fee 
made  as  a  direct  annual  payment  to  a 
third  party  on  account  oJF.product  D.  The 
oost  sharing  payment  with -respect  lo 
product!)  in  this  exaniple  will  be 
adjusted  as  follows: 


Sales  to 

unrelated 

persons  of 

possession 

4noduct 

Total  sales  of 

products  in 

WC  code 


World 

wide 
product 

area 
research 


Amount 

paid  by  the 

possessions 

corporation 

Jo  an 

unrelated 

party 


( 


$7(000,980 


>)- 


X  $370,000  I-  $20000  -  $32357 


■Queation  3:  The  facts  are  the  same  as 
in  question  1  except  that  S  also 
manufactures  and -exports  iproduct  E  to  a 


foreign  affiliate,  whidh  resells  rit  to 
unrelated  persons  for  $1  million.  S 
makes  a  separate  election  for  its  export 


sales.  How  should  S  compute  the  cost 
sharing  amount  for  product  E? 

Answers:  The  numerator  of  the  cost 
sharing  fraction  is  the  aggregate  sales  or 
other  dispositions  by  members  of  the 
affiliated  group  of  the  units  of  product  E 
produced  in  whole  or  in  part  in  the 
possession  to  persons  who  are  not 
members  of  the  affiliated  group.  The 
cost  sharing  amount  for  product  E  would 
be  computed  as  follows: 


Export  sales  of  B 

Total  sales  of 

f)roducts  in  SIC  code 
In  this  example,  U.S. 
Sales  of  A,  B.  C,  and 
D  + export  sales  of  E) 


Worldwide 

product  area 

research 


or 


$1,000,000 


X  $350,000  =  $43,750 


($7.000,000 -f  $1,000,000) 

Question  4:  The  facts  are  the  same  as 
in  question  1,  except  that  S  also  receives 
$10,000  in  royalty  income  from  unrelated 
persons  for  the  licensing  of  certain 
manufacturing  intangible  property 
rights.  What  is  the  amount  of  the 
product  area  research  that  must  be 
allocated  in  determining  the  cost  sharing 
amount? 

Answer  4:  If  the  affiliated  group 
receives  royalty  income  from  unrelated 
persons  with  respect  to  manufacturing 
intangibles  in  the  same  product  area, 
then  the  product  area  research  to  be 
considered  shall  be  first  reduced  by 
such  royalty  income.  In  this  case,  the 
amount  of  product  area  research  to  be 
used  in  determining  S's  cost  sharing 
payment  should  be  reduced  by  the 
$10,000  royalty  payment  received  to 
$340,000. 

Question  5:  May  a  possessions 
corporation  redetermine  the  amoimt  of 
its  required  cost  sharing  payment  after 
filing  its  tax  return? 

Answers:  If  after  filing  its  tax  return, 
a  possessions  corporation  files  an 
amended  return,  or  if  an  adjustment  is 
made  on  audit,  either  of  which  affects 
the  amount  of  the  cost  sharing  payment 
required,  then  a  redetermination  of  the 
cost  sharing  payment  must  be  made. 
See,  however,  section 
936(h)(5)(C)(iKIII)(o)  with  respect  to  the 
increase  in  the  cost  sharing  payment 
due  to  interest  imposed  under  section 
6601(a). 

(5)  Effect  of  election  under  the  cost 
sharing  method. 

Question  1:  What  is  the  effect  of  the 
cost  sharing  method? 

Answer  1:  The  cost  sharing  payment 
reduces  the  amount  of  deductions  (and 


the  amount  of  reductions  in  earnings 
and  profits)  otherwise  allowable  to  the 
U.S.  affiliates  (other  than  tax-exempt 
affiliate's)  within  the  affiliated  group  as 
determined  under  section 
936(h)(5KC)(i)(I)(6)  which  have  incurred 
research  expenditures  (as  defined  in 
S  1.936-6(a)(l),  question  and  answer  (3) 
in  the  same  product  area  for  which  the 
cost  sharing  option  is  elected,  during  the 
taxable  year  in  which  the  cost  sharing 
payment  accrues.  If  there  are  no  such 
U.S.  affiliates,  the  reductions  with 
respect  to  deductions  and  earnings  and 
profits,  as  the  case  may  be.  are  made 
with  respect  to  foreign  a^iliates  within 
the  same  affiliated  group  which  have 
incurred  product  area  research 
expenditures  in  such  product  area 
attributable  to  a  U.S.  trade  or  business. 
If  there  are  no  affiliates  which  have 
incurred  research  expenditures  in  such 
product  area,  the  reductions  are  then 
made  with  respect  to  any  other  U.S. 
affiliate  and.  if  there  is  no  such  U.S. 
affiliate,  then  to  any  other  foreign 
affihate.  The  allocations  of  these 
reductions  in  each  case  shall  be  made  in 
proportion  to  the  gross  income  of  the 
affiliates.  In  the  case  of  foreign 
affiliates,  the  allocation  shall  be  made  in 
proportion  to  gross  income  attributable 
to  the  U.S.  trade  or  business  or 
worldwide  gross  income,  as  the  case 
may  be.  With  respect  to  each  group 
above,  the  reduction  of  deductions  shall 
be  applied  first  to  deductions  under 
section  174,  then  to  deductions  under 
section  162,  and  finally  to  any  other 
deductions  on  a  pro  rata  basis. 

Question  2:  For  purposes  of  estimated 
tax  payments,  when  is  the  cost  sharing 
amount  deemed  to  accrue? 

Answer  2:  The  cost  sharing  amount  is 
deemed  to  accrue  to  the  appropriate 
affiliate  on  the  last  day  of  the  taxable 
year  of  each  such  affiliate  in  which  or 
with  which  the  taxable  year  of  the 
possessions  corporation  ends. 

Question  3:  If  the  cost  sharing  method 
is  elected  and  the  year  of  accrual  of  the 
cost  sharing  payment  to  the  appropriate 
affiliate  (described  in  question  and 
answer  1  of  this  paragraph  (a)(5))  differs 
from  the  year  of  actual  payment  by  the 
possessions  corporation,  in  what  year 
are  the  deductions  of  the  recipients 
reduced? 

Answer  3:  In  the  year  the  cost 
sharing  payment  has  accrued. 

Question  4:  What  is  the  treatment  of 
income  from  intangibles  under  the  cost 
sharing  method? 

Answer  4:  Under  the  cost  sharing 
method,  a  possessions  corporation  is 
treated  as  the  owner,  for  purposes  of 
obtaining  a  return  thereon,  of 
manufacturing  intangibles  related  to  a 
possession  product.  The  term 


"manufacturing  intangible"  means  any 
patent,  invention,  formula,  process, 
design,  pattern,  or  know-how.  The 
possessions  corporation  will  not  be 
treated  as  the  owner,  for  purposes  of 
obtaining  a  return  thereon,  of  any 
manufacturing  intangibles  related  to  a 
component  product  produced  by  an 
affiliated  corporation  and  transferred  to 
the  possessions  corporation  for        * 
incorporation  into  the  possession 
product,  except  in  the  case  that  the 
possession  product  is  treated  as 
including  such  component  product  for 
all  ptuposes  of  section  936(h)(5].  Further, 
the  possessions  corporation  will  not  be 
treated  as  the  owner,  for  purposes  of 
obtaining  a  return  thereon,  of  any 
marketing  intangibles  except  "covered 
intangibles."  (See  9  1.936-6(c).) 

Question  5:  If  the  cost  sharing  option 
is  elected,  is  it  necessary  for  the 
possessions  corporation  to  be  the  legal 
owner  of  the  manufacturing  intangibles 
related  to  the  possession  product  in 
order  for  the  possessions  corporation  to 
receive  a  full  return  with  respect  to  such 
intangibles? 

Answer  5:  No.  There  is  no  requirement 
that  manufactiuing  intangibles  be 
owned  by  the  possessions  corporation. 

Question  6:  How  is  income 
attributable  to  marketing  intangibles 
treated  under  the  cost  sharing  method? 

Answer  &•  Except  in  the  case  of 
"covered  intangibles"  (see  S  1.93d-6(c)). 
the  possessions  corporation  is  not 
treated  as  the  owner  of  any  marketing 
intangibles,  and  income  attributable  to 
marketing  intangible  of  the  possessions 
corporation  will  be  allocated  to  the 
possessions  corporation's  U.S. 
shareholders  with  the  proration  of 
income  based  on  shareholdings.  If  a 
shareholder  of  the  possessions 
corporation  is  a  foreign,  person  or  is 
otherwise  tax  exempt  the  possessions 
corporation  is  taxable  on  that 
shareholder's  pro  rata  amount  of  the 
intangible  property  income.  If  the 
possessions  corporation  is  a  corporation 
any  class  of  the  stock  of  which  is 
regularly  traded  on  an  established 
securities  market,  then  the  income 
attributable  to  marketing  intangibles 
will  be  taxable  to  the  possessions 
corporation  rather  than  the 
corporation's  U.S.  shareholders. 

Question  7:  What  is  the  source  of  the 
intangible  property  income  described  in 
question  and  answer  6? 

Answer  7:  The  intangible  property 
income  is  U.S.  source  whether  taxed  to 
the  U.S.  shareholder  or  taxed  to  the 
possessions  corporation  and  section  863 
(b)  does  not  apply  for  this  purpose. 
However,  such  intangible  property 
income.  If  treated  as  income  of  the 
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possessions  corporation,  does  not  enter 
into  the  calculation  of  the  aO-percent 
possession  source  test  or  the  6&-percent 
active  trade  or  business  test. 

Question  8:  May  marketing  intangible 
income,  if  .any,  be  allocated  to  the 
possessions  corporation  with  respect  to 
custom-made  products? 

Answers:  No.  If  the  cost  sharing 
option  is  elected,  then  income 
attributable  to  marketing  intangibles 
(other  than  "covered  intangibles" 
described  in  J5  1.936-6{c))  will  be  taxed 
as  discussed  in  questions  and  answers  6 
and  7  of  paragraph  (a)(5]  of  this  section. 
It  is  immaterial  whether  the  product  is 
custom-made. 

Question  9:  In  order  to  sell  a 
phamaceutical  product  in  the  United 
States,  a  New  Drug  Application 
("NDA")  for  the  product,mu8t  be 
approved  by  the  U.S.  Food  and  Drug 
Administration.  Is  an  NDA  considered  a 
manufacturing  or  marketing  intangible 
forpurposes  of  the  allocation  of  income 
under  fte  cost  sharing  method? 
Answers:  A  manufacturing  intangible. 
•Question  10:  Can  a  copyright  be.  in 
whole  or  in  part,  a  manufacturing 
intangible  for  purposes  of  the  allocation 
of  income  under  the  cost  sharing 
method? 

Answer  10:  in  general,  a  copyright  is  a 
marketing  intangible.  See  section 
938th){3)(B)(u).  However,  copyrights 
may  be  treated  either  as  manufacturing 
intangibles  or  nonmanufacturing 
intangibles  (or  as  partly  each) 
depending  upon  the  function  or  the  use 
of  the  copyright.  If  the  copyright  is  used 
in  manufacturing,  it  will  be  treated  as  a 
manufacturing  intangible:  but  if  it  is 
used  in  marketing,. even  if  it  is  also 
classified  as  know-how,  it  will  be 
treated  as  a  marketing  intangible. 

Question  11:  if  the  cost  sharing  option 
is  elected  and  a  patent  is  related  to  the 
product  produced  by  the  possessions 
corporation,  does  the  return  to  the 
possessions  corporation  with  respect  to 
the  manufacturing  intangible  include  the 
make,  use.  and  sell  elements  of  the 
patent? 

Answsr  11:  Yes.  A  patent  confers  an 
exclusive  right  for  17  years  to  sell  a 
product  covered  by  the  patent.  Ehiring 
this  period,  the  return  to  the  possessions 
corporation  includes  the  make,  use  and 
sell  elements  of  the  patent. 

Question  J2.- For  purposes  of  the  cost 
sharing  option,  may  a  safe  haven  rule  be 
applied  to  determine  the  amotmt  of 
marketing  intangible  income? 

Answer  12:  No.  The  amount  of 
marketing. intangible  income  is 
determined  on  the  basis  of  all  relevant 
facts  and  circumstances.  The  section  482 
regulations  will  continue  to  apply  except 
to  the  extent  modified  by  the  election. 


Rev.  Proc.  63-10  and  Rev.  Proc.  68-22  do 
not  apply  for  this  purpose. 

Question  13:  If  a  product  covered  by 
the  cost  shasing  election  is  sold  by  a 
possessions  corporation  to  an  affiliated 
corporation  for  resale  to. an -unrelated 
party,  may  the  resale  price  method 
under  section  462  be  used  to  determine 
the  inte^c(m^}any  price  of  the 
poasessions  corpocation? 

Answer  13:  In  general,  the  resale  price 
method  may  be  used  if  (a)  no 
comparable  uncontrolled  price  for  the 
product  exists,  iind  (b)  the  affiliated 
corporation  does  not  add  a  substantial 
amount  of  value  Id  the  product  by 
manufacturing  or  hy  the  provision  of 
services  which  aie  reflected  in  the  sales 
price  of  the  product  to  the  customer.  The 
possessions  corporation  willinot  be 
denied  use  of  the  resale  price  method  for 
pui^oses  of  such  inter-company  pricing 
merely  because  the  reseller  adds  more 
than  an  insubstantial  amount  to  the 
value  of  the  product  by  the  use  of 
intangible  property. 

Question  J4:<U  a  possessions 
corpora  lion 'makes  the  cost  sharing 
election  and  uses  the  cost-plus  method 
under  section  482  to  determine  the 
arm's-length  price  of  a  possession 
product,  will  the  cost  base  include  the 
cost  of  materials  whioh  are  subject  to 
processing  or  which  are  components  in 
the  possession  product? 

Answer  14:  A  taxpayer  may  include 
the  cost  of  materials  in  the  cost  base  if  it 
is  appropriate  under  the  regulations 
under  1 1482-2(e)(4). 

Question  J5:  If  the  possessions 
corporation  computes  its  income  with  . 
respect  to  a  product  under  the  cost 
sharing  method,  «nd  the  price  of  the 
product  isdetermined  under  the  cost- 
plus  method  under  section  482.  does  the 
cost  base  used  in  computing  cost-plus 
under  section  482  include  the  amount  of 
the  cost  sharing  payment? 

Answer  15:  Thie  amount  of  the  cost 
sharing  .payment  is  included  in  the  cost 
base.  However,  no  profit  with  respect  to 
the  cost  sharing  payment  will  be 
allowed. 

Question  10:  If  a  member  of  the 
aH^iliatad  group  transfers  to  a 
possessions  corporation  a  component 
which  is  incorporated  into  a  possession 
product,  how  will  the  transfer  price  for 
the  component  be  determined? 

Answer  16:  The  transfer  price  for  the 
component  will  be  determined  under 
section  4ffi.,and  as  follows.  If  the 
possession  product  is  treated  as  not 
including  such  component  for  purposes 
of  section  936(h)(5).  the  transfer  price 
paid  for  the  component  will  include  a 
return  on  all  Intangibles  relied  to  the 
component  product.  It  the  posssession 
product  is  treated  as. including  such 


component  fer  purposes  of  section 
936(h)(5),  then  the  transfer  price  paid  for 
the  component  by  the  possessions 
corporation  wiH  not  include  a  return  on 
any  manufacturing  intangible  related  to 
the  component  product,  and  the 
possessions  corporation  will  obtain  the 
return  on  the  manufacturing  intangibles 
associated  with  the  component. 

Question  17:  If  the  possessions 
corporation  computes  its  income  with 
respect  to  a  product  under  the  cost 
sharing  method,  with  respect  to  which 
.units  of  the  product  shall  the 
possessions  corporation  be  treated  as 
owning  intangible  property  as  a  resuU  of 
having  made  the  cost  sharing  election? 

Answer  17:  The  possessions 
corporation  shall  not  be  treated  as 
owning  intangible  property,  as  a  result 
of  having  made  the  cost  sharing  election, 
with  respect  to  any  units  of  a  possession 
product  which  were  not  taken  into 
account  by  the  possessions  corporation 
in  applying  the  significant  business 
presence  test  for  the  current  taxable 
year  or  for  any  prior  taxable  year  in 
which  the  possessions  corporation  also 
had  a  significant  business  presence  in 
the  possession  with  respect  to  such 
product. 

(b)  Profit  split  option— {1) 
Computation  of  combined  taxable 
income. 

Question  1:  In  determining  combined 
taxable  income  from  sales  of  a 
possession  product,  how  are  the 
allocations  and  apportionments  of 
expenses.  Josses,  and  other  deductions 
to  be  determined? 

Answer  1:  (i)  Efxpenses,  losses,  and 
otherdaductions  areto  be  allocated  and 
apportioned  on  a  "fully-loaded  "  basis 
under  \  li861-8  to  the  combined  gross 
income  of  the  possessions  corporation 
and  other  members  of  the  affiliated 
group  (other  than  foreign  affiliates).  For 
purposes  of  the  profit  split  option,  the 
term  '^affiliated  group  "  is  defined  the 
same  as  under  §  1.936-6  (a)(1)  question 
and  answer  2.  The  amount  of  research, 
development,  and  experimental 
expenses  allocated  and  apportioned  to 
combined  gross  income  is  to  be 
determined  under  §  l.a61-8(e)(8).  The 
amount  .of  research,  development  and 
experimental  expenses  and  related 
deductions  (such  as  royalties  paid  or 
accrued  with  respect  to  manufacturing 
intangibles  by  the  possessions 
corporation  or  other  domestic  members 
of  the  afniiated  group  to  unrelated 
persons  or  to  foreign  affiliates)  allocated 
and  apportioned  to  combined  gross 
income  shall  in  no  event  be  less  than  (he 
amount  of  the  cost  sharing  payment  .that 
would  ^ve  been  required  under  the 
rules  set  forth  in  aection 


936(h)(5){C)(iKIl)  and  paragraph  (a)  of 
this  section  if  the  cost  sharing  option 
had  been  elected.  Other  expenses  which 
are  subject  to  §  1.861-8{e)  are  to  be 
allocated  and  apportioned  in 
accordance  with  that  section.  For 
example,  interest  expense  (including 
payments  made  with  respect  to  bonds 
issued  by  the  Puerto  Rican  Industrial, 
Medical  and  Environmental  Control 
Facilities  Authority  (AFICA))  is  to  be 
allocated  and  apportioned  under 
§  1.861-8(eM2).  With  the  exception  of 
marketing  and  distribution  expenses 
discussed  below,  the  other  remaining 
expenses  which  are  definitely  related  to 
a  class  of  gross  income  shall  be 
allocated  to  that  class  of  gross  income 
and  shall  be  apportioned  on  the  basis  of 
any  reasonable  method,  as  described  in 
§  1.861-8  (bK3)  aad  (c)(1).  Examples  of 
such  methods  may  include,  but  are  not 
limited  to,  those  specified  in  §  1.B61— 
8(c)(1)  (i)  through  (vi). 

(ii)  The  class  of  gross  income  to  which 
marketing  and  distribution  expenses 
relate  and  shall  be  allocated  is  generally 
to  be  dcfmed  by  the  same  "product 
area"  as  is  determined  for  the  relevant 
research,  development,  and 
experimental  expenses  [i.e..  the  , 
appropriate  3-digit  SIC  code),  but  shall 
include  only  gross  income  generated  or 
reasonably  expected  to  be  generated 
from  the  geographic  area  or  areas  to 
which  the  expenses  relate.  It  shall  be 
presumed  that  marketing  and 
distributioa  ei^ieases  relate  to  all 
product  sales  within  the  same  prodact 
area.  If.  however,  it  can  be  establiahed 
that  any  of  these  expenses  are 
separately  identifiable  expenses,  such 
as  advertising,  and  relate,  directly  or 
indirectly,  solely  to  a  specific  product  or 
a  specific  group  of  products,  such 
expenses  shall  be  allocated  to  the  class 
of  gross  income  defined  by  the  specific 
product  or  group  of  products.  Thus, 
advertising  and  other  separately 
identifiable  marketing  expenses  which 
relate  specifically  and  exclusively  to  a 
particular  product  saust  be  allocated 
entirely  to  the  grots  income  from  that 
product  even  though  the  taxpayer  or 
other  members  of  an  affiliated  group 
which  includes  the  taxpayer  produce 
and  market  other  products  in  the  same 
3-digit  SIC  code  classification.  The  mere 
display  of  a  compamy  Logo  or  mention  of 
a  company  name  solely  u  the  context  of 
ideatifying  the  aiamiiacturer  shall  not 
prevent  aa  adivertiseinent  frooi  relating 
specifically  and  exclusively  Lo  a 
particular  product  or  group  of  products. 

(jii)  If  marketifjg  and  distribution 
expenses  are  allocated  to  a  class  of 
gross  income  which  consists  both  of 
income  from  sates  of  possession 


products  (the  statutory  grouping)  and 
other  income  such  as  from  sale  by  U.S. 
affiliates  of  products  not  produced  in  the 
possession  (the  residual  grouping),  then 
these  marketing  and  distribution 
expenses  shall  be  apportioned  on  a 
"fully  loaded"  basis  which  reflects,  to  a 
reasonably  close  extent,  the  factual 
relationship  between  these  deductions 
and  the  statutory  and  residual  groupings 
of  gross  income.  Apportionment 
methods  based  upon  comparisons  of 
amounts  incurred  before  ultimate  sale  of 
a  product  (including  apportionment  on  a 
comparison  of  costs  of  goods  sold,  other 
expenses  incurred,  or  other  comparisons 
set  forth  in  §  1.861-8  (c)(l)(v),  such  as 
time  spent)  are  not  on  a  "fuUy-loaded" 
basis  and  d«  not  reflect  this  required 
factual  relationship.  These  deductions 
shall  be  apportioned  on  a  basis  of 
comparison  of  the  amount  of  gross  sales 
or  receqats  or  another  method  if  it  is 
established  that  such  method  similarly 
reflects  the  required  factual  relationship. 
Thus,  for  example,  a  comparison  of  units 
sold  may  be  used  only  where  the  units 
are  of  the  same  or  similar  value  and  are, 
thus,  in  fact  comparable. 

(IV)  The  rules  for  allocation  and 
apportionment  of  marketing  and 
distribution  expenses  may  be  illustrated 
by  the  following  examples: 

Exampie  (1).  Assume  that  possessions 
corporation  A  manafacturers  prescription 
pharmaceutical  product  #1  for  resale  by  P, 
its  U.S.  parent  corporation,  in  Ifce  United 
States.  Additionally,  assume  thai  P 
manufactures  prescrifition  plaarmaceutical 
products  #2  and  #3  m  tbe  United  States  for 
sale  there.  Further,  assume  that  all  tkree 
ptoducU  are  within  the  same  pvoducl  area, 
and  that  macketing  and  distributian  expenses 
are  internally  divided  by  P  among  the  rtiree 
products  on  the  basis  of  time  spent  by  sales 
persons  of  P  on  madceting  of  the  three     • 
products,  as  foHows: 

Product  #!..„ SOX 

Product  #2 __ 80X 

Pr^iuct  #S llOX 

Totol ..- 240X 


These  expenses  of  240X  are  allocated  to 
gross  income  genepated  by  aU  three  products 
and  shall  lie  apparboned  on  the  basis  of 
gross  sales  or  receipts  of  prodact  #  1  as 
compated  to  products  #2  and  #3  or  another 
method  which  similarly  reflects  the  factual 
relationship  between  ^ese  expeases  and 
gross  income  derived  from  product  #  1  and 
products  #2  and  #3.  Thus,  if  a  sales  method 
were  used  and  sales  of  product  #1 
accownted  for  one-third  of  sates  receipts  from 
the  Utree  product*.  80X  [240  -r  3(  «f 
marketing  and  distributMn  expemm  would 
be  apportivned  t«  the  combioed  gross  income 
from  product  #1. 

ExaatpJe  {£).  Coipasalion  B  produces  and 
sells  Brand  W  whisky,  in  the  United  Stales. 


B's  subsidiary.  S,  which  is  a  possessions 
corporation,  produces  soft  drink  extract  in 
Puerto  Rico  which  it  sells  to  independent 
bolHers  to  produce  Brand  S  soft  drinks  for 
sale  in  the  United  States.  Corporation  B's 
advertisements  and  other  promotional 
materials  for  Brand  W  whiskey  make  no 
reference  to  Brand  S  soft  drinks  (or  any  other 
Corporation  B  products),  and  Brand  S  soft 
drink  advertisements  and  other  promotional 
materials  make  no  reference  to  Brand  W 
whiskey  (or  any  other  corporation  B 
producls).  For  purposes  of  section  936(h),  the 
advertisrng  and  other  promotional  expenses 
for  Brand  W  whiskey  must  be  allocated 
entirely  to  the  gross  income  from  sales  of 
Brand  W  whiskey  and  the  advertising  and 
other  promotional  expenses  for  Brand  S  soft 
drink  must  be  allocated  entirely  to  the  gross 
income  from  the  sales  of  soft  drink  extract, 
notwithstanding  the  fact  that  whiskey  and 
soft  drink  extract  are  both  included  in  SIC 
code  208.  A  similar  result  would  apply,  for 
example,  to  separately  identiTiable 
advertising  and  other  marketing  expenses 
which  relate  speciHcally  and  exclusively  to 
one  or  the  other  of  the  following  pairs  of 
products:  chewing  gum  and  granulated  sugar 
(SIC  code  206);  canned  tuna  fish  and  freeze- 
dried  coffee  (SIC  code  209);  children's 
underwear  and  ladies'  brassieres  (SIC  code 
234);  aspirin  tablets  and  prescription 
antibiotic  tablets  (SIC  code  2S3);  floor  wax 
and  perfume  (SiC  code  284):  adhesives  and 
inks  (SIC  code  289);  semi-conductors  and 
cathode-ray  tubes  (SIC  code  367):  tjatteries 
and  extension  cords  (SIC  code  369):  bandages 
and  dental  supplies  (SIC  code  384):  stainless 
steel  flatware  and  jewelry  parts  (SIC  code 
391):  children's  toys  and  sporting  goods  (SIC 
code  394):  hair  curlers  and  zippers  (SIC  code 
396);  and  paint  brushes  and  linoleum  titles 
(SIC  code  399). 

Example  (3).  Assume  the  same  facts  as  in 
Example  (1)  and  that  possessions  corporation 
A  also  manufactures  aspirin,  a  non- 
prescription product,  for  resale  by  its  U.S. 
parent  corporation.  P.  Further,  assume  that 
the  advertising  and  separately  identifiable 
marketing  expenses  which  relate  specifically 
and  exclusively  to  aspirin  sales  total  SlOO 
and  that  these  expenses  are  allocable  solely 
to  gross  income  derived  from  aspirin  sales. 
The  sales  method  continues  to  be  used  to 
apportion  the  marketing  and  distribution 
expenses  related,  directly  or  indirectly,  to 
products  #1,  #2,  and  #3.  and  the 
apportienment  of  such  expenses  to  product 
#1  for  purposes  of  determining  combined 
taxable  income  from  prodact  #1  will  remain 
as  stated  in  Example  (1).  None  of  the 
advertising  and  other  separately  identifiable 
markeUng  expenses  which  relate  specifically 
and  exclusively  to  aspirin  will  k>e  taken  into 
account  in  allocating  and  apportioning  the 
marketing  and  distribution  expenses  relating 
to  the  gross  income  attributable  to  products 
#1,  #2,  and  #3.  Gross  income  aftritnitable 
to  aspirin  will  be  considered  as  a  separate 
class  of  gross  income,  and  all  the  advertising 
aad  separately  Identifiable  marketing 
expenses  which  relate  specifically  and 
exclusively  to  aspirin  sales  of  SlOO  will  be 
allocated  to  the  class  of  gross  income  derived 
from  aspirin  sales.  Similarly,  n!}ae  of  the 
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marketing  and  distribution  expenses,  directly 
or  indirectly,  related  solely  to  the  group  of 
products  «1,  #2,  and  #3  will  be  taken  into 
account  in  determining  the  combined  taxable 
income  from  aspirin  sales,  the  remaining 
marketing  and  distribution  expenses  which 
do  not,  directly  or  indii^ctly.  relate  solely  to 
any  specific  product  or  group  of  products 
(e.^..  the  salaries  of  a  Vice-President  of 
Marketing  who  has  responsibility  for 
marketing  all  products  and  his  staff)  shall  be 
allocated  and  apportioned  on  the  basis  of  the 
gross  receipts  from  the  sales  of  all  of  the 
products  (or  a  similar  method)  in  determining 
combined  taxable  income  of  any  product. 

Question  2:  How  may  the  allocation 
and  apportionment  of  expenses  to 
combined  gross  income  be  verified? 

Answer  2:  Substantiation  of  the 
allocation  and  apportionment  of 
expenses  will  be  required  upon  audit  of 
the  possessions  corporation  and 
affiliates.  Detailed  substantiation  may 
be  necessary,  particularly  where  the 
entities  are  engaged  in  multiple  lines  of 
business  involving  distinct  product 
areas.  Sources  of  substantiation  may 
include  certified  financial  reports.  Form 
lO-K's,  annual  reports,  internal 
production  reports,  product  line 
assembly  work  papers,  and  other 
relevant  materials.  In  this  regard,  see 
1 1.861-8(0(5). 

Question  3:  Does  section  936(h) 
override  the  moratorium  provided  by 
section  223  of  the  Economic  Recovery 
Tax  Act  of  1981  and  any  subsequent 
similar  moratorium? 

Answer  3:  Yes.  Thus,  the  allocation 
and  apportionment  of  product  area 
research  described  in  question  and 
answer  1  must  be  made  without  regard 
to  the  moratorium. 

Question  4:  Is  the  cost  of  samples 
treated  as  a  marketing  expense? 

Answer  4:  Yes.  The  cost  of  producing 
samples  will  be  treated  as  a  marketing 
expense  and  not  as  inventoriable  costs 
for  purposes  of  determining  combined 
taxable  income  (and  compliance  with 
the  significant  business  presence  test). 
However,  for  taxable  years  beginning 
prior  to  January  1, 1986.  the  cost  of 
producing  samples  may  be  treated  as 
either  a  marketing  expense  or  as 
inventoriable  costs. 

Question  5:  If  a  possessions 
corporation  uses  the  profit  split  method 
to  determine  its  taxable  income  from 
sales  of  a  product,  how  does  it 
determine  its  gross  income  for  purposes 
of  the  80-percent  possession  source  test 
and  the  65-percent  active  trade  or 
business  test  of  section  936(a)(2)? 

Answer  5:  One-half  of  the  deductions 
of  the  affiliated  group  (other  than  foreign 
affiliates)  which  are  used  in  determining 
the  combined  taxable  income  from  sales 
of  the  product  are  added  to  the  portion 
of  the  combined  taxable  income 


allocated  to  the  possessions  corporation 
in  order  to  determine  the  possessions 
corporation's  gross  income  from  sales  of 
such  product. 

Question  ft-  How  will  income  from 
intangibles  related  to  a  possession 
product  be  treated  under  the  profit  split 
method? 

Answer  6:  Combined  taxable  income 
of  the  possessions  corporation  and  * 
affiliates  from  the  sale  of  the  possession 
product  will  include  income  attributable 
to  all  intangibles,  including  both 
manufacturing  and  marketing 
intangibles,  associated  with  the  product. 

Question  7:  Can  a  possessions 
corporation  apply  the  profit  split  option 
to  a  possession  product  if  no  U.S. 
affiliates  derive  income  from  the  sale  of 
the  possession  product? 
Answer  7:  Yes. 

Question  8:  With  respect  to  the  factual 
situation  discussed  in  question  and 
answer  7  how  is  combined  taxable 
income  computed? 

Answers:  The  profit  split  option  is 
applied  to  the  taxable  income  of  the 
possessions  corporation  from  sales  of 
the  possession  product  to  foreign 
affiliates  and  unrelated  persons.  Fifty 
percent  of  that  income  is  allocated  to 
the  possessions  corporation,  and  the 
remainder  is  allocated  to  the 
appropriate  affiliates  as  described  in 
question  and  answer  13  of  this 
paragraph  (b)(1). 

Question  9:  May  a  possessions 
corporation  compute  its  income  under 
the  profit  split  method  with  respect  to 
units  of  a  possession  product  which  it 
sells  to  a  U.S.  affiliate  if  the  U.S.  affiliate 
leases  such  units  to  unrelated  persons  or 
to  foreign  affiliates  or  uses  such  units  in 
its  own  trade  or  business? 

Answer  9:  Yes.  provided  that  an 
independent  sales  price  for  the 
possesion  product  from  comparable 
uncontrolled  transactions  can  be 
determined  in  accordance  with  S  1.482-2 
(e)(2).  If.  however,  there  is  a  comparable 
uncontrolled  price  for  an  integrated 
product  and  the  possession  product  is  a 
component  product  or  end-product  form 
thereof,  the  possessions  corporation 
may  compute  its  income  under  the  profit 
split  method  with  respect  to  such  units. 
In  either  case,  the  possessions 
corporation  shall  compute  combined 
taxable  income  with  respect  to  such 
units  under  the  following  question  and 
answer. 

Question  10:  If  a  possessions 
corporation  is  entitled  to  use  the  profit 
split  method  in  the  situation  described 
in  Question  9.  how  should  it  compute 
combined  taxable  income  with  respect 
to  such  units? 

Answer  10:  Combined  taxable  income 
shall  be  computed  as  if  the  U.S.  affiliate 


had  sold  the  units  to  an  unrelated    . 
person  (or  to  a  foreign  affiliate)  at  the 
time  the  units  were  first  leased  or 
otherwise  placed  in  service  by  the  U.S. 
affiliate.  The  sales  price  on  such  deemed 
sale  shall  be  equal  to  the  independent 
sales  price  from  comparable 
uncontrolled  transactions  determined  in 
accordance  with  §  1.482-2(e)(2).  if  any. 
If  the  possession  product  is  a  component 
product  or  an  end-product  form  for 
which  there  is  no  such  independent 
sales  price  but  there  is  a  comparable 
uncontrolled  price  for  the  integrated 
product  which  includes  the  possession 
product,  the  deemed  sales  price  of  the 
possession  product  shall  be  computed 
under  the  rules  of  §  1.936-6(b)(l) 
question  and  answer  12.  The  full  amount 
of  income  received  under  the  lease  shall 
be  treated  as  income  of  (and  taxed  to) 
the  U.S.  affiliate  and  not  the  possessions 
corporation. 

Question  11:  In  the  situation  described 
in  question  9.  how  does  the  U.S.  affiliate 
determine  its  basis  in  such  units  for 
purposes  of  computing  depreciation  and 
similar  items? 

Answer  11:  The  U.S.  affiliate  shall  be 
treated,  for  purposes  of  computing  its 
basis  in  such  units,  as  if  it  had 
repurchased  such  units  immediately 
following  the  deemed  sales  described  in 
question  10,  at  the  same  independent 
sales  price,  or  other  price  computed  with 
respect  to  a  component  product  or  end- 
product  form  referred  to  in  that 
question. 

The  principles  of  questions  and 
answers  10  and  11  are  illustrated  by  the 
following  example: 

Example:  Possessions  corporation  S 
manufactures  100  units  of  possession 
product  X.  S  sells  50  units  of  X  to  an 
unrelated  person  in  an  arm's  length 
transaction  for  $10  per  unit.  S  sells  the 
remaining  50  units  to  its  U.S.  affiliate.  A, 
which  leases  such  units  to  unrelated 
persons.  The  combined  taxable  income 
for  the  100  units  of  X  is  computed  below 
on  t}ie  basis  of  the  given  production, 
sales,  and  cost  data: 


Sales: 

1.  Total  sales  by  S  to  unrelated 
persons  (50  x  $10) $500 

2.  Total  deemed  sales  by  A  to 
unrelated  persons  (50  x  $10) 500 

3.  Total  gross  receipts  (line  1  plus 

line  2)  . - lOOO 

Total  costs: 

4.  Material  costs - 200 

5.  Production  costs 300 

6.  Research  expenses ...-~. ......™  0 

7.  Other  expenses ^00 

8.  Total  (add  lines  4  through  7) 60(» 


Combined 

ble  to  ;he  IQO  UMts  al  X: 

9.  Ccunhmad  tatahl*  'tt^^itm*  (itce 
3  minus  Tine  8) 

10.  Share  of  combinu)  tiixable 
income  apporHaned  ts  S  f50%  of 
linefl) _ 

income  sppaetanad  to  A  pUne  9 

■iM*  Mne  m 

A's  basis  ia  SB  uails  af  X  Ibmb^  bjr 

it  to  uocelate^  pecaans: 

12.  50  units  times  SlO  deemed  re- 
purchase price— ..._... 


400 


208 


500 


Subsequent  leasing  income  is  entirely 
taxed  to  A. 

Queslian  12:  If  tke  po&sessian  product 
is  a  compooent  product  or  an  end- 
product  forra,  how  is  the  comhioed 
taxable  income  for  such  product  to  be 
determiaed? 

Amwer  12:  (i)  in  compaXiog  combioed 
taxable  income,  the  sales  price  (d  the 
component  product  or  end-product  form 
is  deterqiined  as  follows.  WiLb  respect 
to  a  compoaeat  product,  aa  iDdepeadient 
sales  price  from  compacaUe 
uncontrolled  kraasactiooB  must  be  aaed 
if  such  price  can  be  detetniBed  in 
accordance  with  S  1.4a2-2(e)(2}.  If  aa 
independent  sales  price  af  the 
component  product  from  corap arable 
uncontroUed  transactions  caanot  be 
determined,  then  tlte  possesaians 
coqioration  must  treat  the  sales  price  for 
the  component  product  as  equal  to  the 
same  prepertion  of  the  third  party  sales 
price  af  the  integrated  product  vt^iich  tke 
production  costs  attributable  to  the 
component  product  bear  to  the  total 
production  costs  far  the  u>t£graLed 
product  Production  costs  will  be  the 
sum  of  direct  and  indirect  psoduction 
costs  as  defmed  in  9  1.93&-5(b)(4}. 

(ii)  With  respect  to  an  end-pradact  birm. 
the  sales  priae  of  the  end-psaduct  form 
is  eqa^  to  the  diftareoce  betaieea  the 
third  party  sales  pEice  of  tke  tategraled 
product  and  the  iedependeat  sales  price 
of  the  excluded  compaf  at(t).  feoaa 
comparable  uacontrollfd  toaaaactiaaa,  if 
such  price  caa  be  fb  li  iiain>iil  aader 
§  1.4a2-2(eK2).  tf-aa  iaieyoirieBt  sales 
price  of  the  excluded  component(s)  from 
uncontrolled  tiaoaaeliaaa  eawMt  be 
deteoBiaed.  then  the  paesessions 
corporaiioB  auut  use  the  production 
cost  ratio  aietbod  described  above  to 
determine  the  sales  price  of  the 
excluded  coapoQeat(a)  [Le.,  the  same 
proportion  of  tbe  third  party  salea  pcice 
of  the  integratad  psoduct  whidi  the 
productioa  costo  attributable  to  the 
excluded  companeal(sJ  bear  ta  the  total 
productioa  costs  for  the  inte^vtad 
product).  If  Uie  preduotioa  coat  calio  is 
used,  the  sales  ptioe  of  the  end-preduct 


form  ia  tbe  dtfieeeaBe  faetw«ea  tbe  liwl 
party  sales  price  «f  tbe  ■''**fl'**"^ 
product  aad  the  aaks  paioe  af  tbe 
excluded  caa^oneatM  < 

1%e 


200     possess 


its  coats  iaiber  tbaa  caato  incurved  i 
materiais  paicbaaed  hmm  a  ILS. 
affiliate)  attribaiaUe  ta  die  | 
product  and  its  expenses  allocable  and 
appoctioBaUe  te  tbe  jMiasfsiiiriii  paaduct 
uader  |  UKS-A,  aa  descsibed  ia  vacation 
and  aaswer  1  af  tbia  paaayapb  (iM(l|. 


Each  HiCTntter  of  the  affiliated  gnjtip  that 
is  a  UitHed  Stales  person,  otner  than  the 
possessions  corporation,  shall  determine 
its  costs  (oSher  ttnn  costs  iaci»rred  for 
materials  pnrchased  from  a  OS. 
affiliate)  attribotable  to  the  possession 
product,  and  rts  expenses  allocable  and 
apportionaWe  to  the  integrated  product 
under  §  1.881-8,  as  described  in  question 
and  answer  1  of  this  paragraph  fbj(l). 
Each  such  United  States  person,  (other 
than  the  possessions  corporation]  shall 
apportion  to  the  possession  product,  on 
the  basis  af  the  ratio  of  ttie  prodtiction 
costs  for  (he  possession  product  to  the 
total  prodtiction  ctists  for  the  integrated 
product,  tbe  expenses  tliat  such  affiliate 
allocated  and  apportioned  to  the 
integrated  product.  Production  costs  will 
be  (he  sum  of  direct  and  indirect 
production  costs  as  de&ned  in  question 
and  answer  1  of  S  1.93B-5(b)(4). 

Examph:  A  posseastoes  i  ai|BssS>ii.  S,  is 
engaged  in  the  maBitfactaBe  of 
micropwcessors.  S  obtatos  a  amponent  from 
a  U.S.  affiliatB.  Q  S  aaUa  Its  panitorttoa  to 
another  U.S.  affiliate.  P.  winck  incotparateB 
the  micropfoceaaoM  into  ceatcal  praoeasing 
uDito  (CPUs).  P  UawiBCB  the  CPUs  to  a  US. 
affiliata  Q.  wfaidi  tornrpnTiaas  tbaai  iato 
computers  for  sale  to  muelatod  fTtomars.  S 
chooses  to  de&ne  the  paaaeaaiaa  prodoct  as 
the  CPUs.  The  rnmhiarri  taxable  iacome  for 
the  CPUs  is  canptaed  below  <■  Ifae  basis  of 
the  given  paodnctiffln.  sitrs.  and  cost  data: 


Productior      ceats      (i  wrkiiliag 
costo  af  matcrialaj: 

1.  O's  oosto  iar  tbe  cam^u- 
■aat 

2.  S's  costs  lor  die  suoa- 
prscessors 

3.  Fs  costs  for  the  CPUs 

4.  Q's  costs  tor  the  coa^naers... 

5.  Total  (add  lines  1  ttirongh 
4) 

6.  Combined  production  costa 
for  the  CPUs  (add  tines  1 
thcoMgk  aj 

7.  Ratio  af  prodactiaa  oeato 
for  ihe  CPUs  (tbe  poaaas- 
sion  ptodact]  ts  the  produc- 
tion costs  for  the  computeis 
(the  integrated  product] 


r» 

400 
125 
150 

750 


«00 


OJ 


Sales: 

8.  Total  sales  l>y  O  la  i 
ed  customers  and  foreipa 
affiliates  ml  cnmputors  coa- 
taining  wcKjpMceaaaai 
produced  b|r  S 

•.  Sales  value  of  Ibe  CPUs 
(determined  under  die  com- 
parable HicantK)ltod  price 
aiethod     af     t  l-BM  a(aH2) 

Total  costs  of  S  Kjictudtog  coato 
of  materiats  abtoinerf  Irom 
D.S.  affiliatoa^ 

10.  Production  costs  of  S 
(enter  from  line  2) 

11.  Matenata  oaato  (eMdudiag 


U.&.  affiiiateai . 

IX.  Geaaral   atad 
tive  expenses _ _. 

13.  Other  expenses  (iatese&t 

etc) 

.     14.     ToUl      (add     lines     10 

through  13) 

Research  expenses  af  (he  afTili- 

sted  groap  allocable  and  ap- 

portionable  *o  the  CPUs: 

15.  Tstat  sales  ia  (be  3-digit 
SIC  code ~. 

IS.  Paaaa  nainn  sales  (enter 
from  liae  9) — 

17.  Coat  shacing  fractien 
(divide  km  IS  t>y  lioe  IS) 

IB.  Beseacch  expeaaes  in- 
curred by  the  affiliated 
group  in  tbe  3-digit  SIC 
code - 

19.  Cost  sharing  anmiRil  (mul- 
tij^  Une  17  try  Hne  M) 

20.  Research  of  the  affiliated 
groap  (other  fkaa  foreign 
affidtates  allocable  and  ap- 
portioaable  umtor  f  1.6&1- 
B(eU3)  to  tbe  cintputers 
(the  iBtegrated  produclj. 

21.  Research  apportioaable  to 
the  CPUs  (multiply  liae  20 
by  line  7\ _ 

22.  Enter  the  greater  of  line  19 
or  Tme  21 - - 

Other  ei^eaaes  of  iK  afGStated 
group  (odier  than  S  aari  for- 
eign  affibatea)  idtonablr  or 
apportiooable  to  the  CFUa: 

23.  MarkeliBg  geoeial  aad  ad- 
oiiniatiative.  inUfeftl  and 
other  expenses  of  tbe  afliU- 
ated  group  (other  than  S 
and  foreign  sfftfiates) 
which  are  airocabte  and  ap- 
portionable  to  the 
en  ar  to  mug 
IheEaaC —  .,.—-.-„ 

24.  Expense*  apporttoaable  to 
the  CPUa  (sudiUply  line  23 
by  line  7) 

Combined  taxable  incame  at- 
tributable to  (he  CPUs: 

25.  Combined  taxable  income 
(tine  9  minus  lines  1,  3.  14. 
22  and  84) 

26.  Share  af  combiiwd  tax- 
able income  apportioned  to 
B  (Seft  of  line  15). 


S.000 
4JM 

400 

lOB 

250 
250 

\jaao 


flLS2S 

600 
315 


350 

280 
315 


soo 


4oa 


ZZ85 
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Share     of     combined     taxable 

income   appoiiioned   to   U.S. 

afTiIiates  of  S: 

27.  Adjustment  to  research 
expense  (Enter  the  greater 
of  zero  or  line  19  minus  line 
21) 

Za  Adjusted  combine^  lax- 
able  income  (line  27  plus 
line  25) 

29.  Share  of  combined  tax- 
able income  apportioned  to 
U.S.  afTiliates  of  S  (line  28 
less  line  28)...- 


35 


2320 


1177.5 


Question  13:  If  the  profit  split  option  is 
elected,  how  is  the  portion  of  combined 
taxable  income  not  allocated  to  the 
possessions  corporation  to  be  treated? 

Answer  13:  The  income  shall  be 
allocated  (i)  to  U.S.  affiliates  (other  than 
tax  exempt  aHiliates)  within  the  group 
(as  determined  under  section  482)  which 
derive  income  with  respect  to  the 
product  produced  in  whole  or  in  part  in 
the  possession;  or  (ii)  if  there  are  no 
such  U.S.  affiliates,  to  U.S.  affiliates 
(other  than  tax-exempt  affiliates)  which 
derive  income  from  the  active  conduct 
of  a  trade  or  business  in  the  same 
product  area  as  the  possession  product; 
or  (iii)  if  there  are  no  such  affiliates  as 
described  in  (i)  or  (ii)  above,  then  to 
other  U.S.  affiliates  (other  than  tax- 
exempt  affiliates);  or  (iv)  if  there  are  no 
U.S.  affiliates  (other  than  tax-exempt 
affiliates),  to  foreign  affiliates  which 
derive  income  from  the  active  conduct 
of  a  U.S.  trade  or  business  in  the  same 
product  area  as  the  possession  product 
(or,  if  the  foreign  members  are  resident 
in  a  country  with  which  the  U.S.  has  an 
income  tax  convention,  then  to  those 
foreign  members  which  have  a 
permanent  establishment  in  the  United 
States  which  derives  income  in  the  same 
area  as  the  possession  product);  or  (v)  if 
there  are  no  affiliates  described  in  (i) 
through  (iv)  above,  then  to  all  other 
affiliates.  The  allocations  made  under  (i) 
shall  be  made  on  the  basis  of  the 
relative  gross  income  derived  by  each 
such  affiliate  with  respect  to  the  product 
produced  in  whole  or  in  part  in  the 
possession,  the  allocations  made  under 
(ii)  and  (iv)  above  shall  be  made  on  the 
basis  of  the  relative  gross  income 
derived  by  each  such  affiliate  from  the 
active  conduct  of  the  trade  or  business 
in  the  same  product  area,  and 
allocations  made  under  (iii)  and  (v) 
above  shall  be  made  on  the  basis  of  the 
relative  total  gross  income  of  each  such 
affiliate  before  allocating  income  under 
this  section.  Income  allocated  to 
affiliates  shall  be  treated  as  U.S.  source 
and  section  863|b)  does  not  apply  for 
this  purpose.  For  purposes  of 
determining  an  affiliate's  estimated  tax 


liability  with  respect  to  income  thus 
allocated,  the  income  shall  be  deemed  to 
be  received  on  the  last  day  of  the 
taxable  year  of  each  such  affiliate  in 
which  or  with  which  the  taxable  year  of 
the  possessions  corporation  ends. 

Question  14:  What  is  the  source  of  the 
portion  of  combined  taxable  income 
allocated  to  the  possessions 
coproration? 

Answer  14:  Income  allocated  to  the 
possessions  corporation  shall  be  treated 
as  possession  source  income  and  as 
derived  from  the  active  conduct  of  a 
trade  or  business  within  the  possession. 

Question  15:  How  is  the  profit  split 
option  to  be  applied  to  properly  account 
for  costs  incurred  in  a  year  with  respect 
to  products  which  are  sold  by  the 
possessions  corporation  to  a  U.S. 
affiliate  during  such  year,  but  are  not 
resold  by  the  U.S.  affiliate  to  persons 
who  are  not  members  of  the  affiliated 
group  or  to  foreign  affiliates  until  a  later 
year? 

Answer  15:  The  rules  under  9  1.994- 
1(c)(5)  are  to  be  applied.  Incomplete 
transactions  will  not  be  taken  into 
consideration  in  computing  combined 
taxable  income.  Thus,  for  example,  if  in 
1983.  A,  a  possessions  corporation,  sells 
units  of  a  product  with  a  cost  to  A  of 
$5000  to  B  corporation,  its  U.S.  affiliate, 
which  use  the  dollar-value  LIFO  method 
of  costing  inventory,  and  B  sells  units 
with  a  cost  of  $4000  (representing  A's 
cost)  to  C  corporation,  a  foreign  affiliate, 
only  $4000  of  such  costs  shall  be  taken 
into  consideration  in  computing  the 
combined  taxable  income  of  the 
possessions  corporation  and  U.S. 
affiliates  for  1983.  If  a  specific  goods 
LIFO  inventory  method  is  used  by  B,  the 
determination  of  whether  A's  goods 
remain  in  B's  inventory  shall  be  based 
on  whether  B's  specific  goods  UFO 
grouping  has  experienced  an  increment 
or  decrement  for  the  year  on  the  specific 
LIFO  cost  of  such  units,  rather  than  on 
an  average  unit  cost  of  such  units.  If  the 
FIFO  method  of  costing  inventory  is 
used  by  B.  transfers  may  be  based  on 
the  cost  of  the  specific  units  transferred 
or  on  the  average  unit  production  cost  of 
the  units  transferred,  but  in  each  case  a 
FIFO  flow  assumption  shall  be  used  to 
identify  the  units  transferred.  For  a 
determination  of  which  goods  are  sold 
by  taxpayers  using  the  LJFO  method, 
see  question  and  answer  19. 

Question  16:  If  a  possessions 
corporation  purchases  materials  from  an 
affiliate  and  computes  combined 
taxable  income  for  a  possession  product 
which  includes  such  materials,  how  are 
those  materials  to  be  treated  in  the 
possessions  corporation's  inventory? 


Answer  16:  The  cost  of  those 
materials  is  considered  to  be  equal  to 
the  affiliate's  cost  using  the  affiliate's 
method  of  costing  inventory. 

Question  17:  If  the  possessions 
corporation  uses  the  FIFO  method  of 
costing  inventory  and  the  U.S.  affiliate 
uses  the  UFO  method  of  costing 
inventory,  or  vice  versa,  what  method  of 
costing  inventory  should  be  used  in 
computing  combined  taxable  income? 

Answer  17:  The  transferor 
corporation's  method  of  costing 
inventory  determines  the  cost  of 
inventory  for  purposes  of  combined 
taxable  income  while  the  transferee 
corporation's  method  of  costing 
inventory  determines  the  fiow.  Assume, 
for  example,  that  X  corporation,  a 
possessions  corporation,  using  the  FIFO 
method  of  costing  inventory  purchases 
materials  from  Y  corporation,  U.S. 
affiliate,  also  using  the  FIFO  method.  X 
corporation  produces  a  product  which  it 
transfers  to  Z  corporation,  another  U.S. 
affiliate  using  the  UFO  method.  Assume 
also  that  the  final  product  satisfies  the 
significant  business  presence  test.  Under 
the  facts,  the  cost  of  the  materials 
purchased  by  X  from  Y  is  Y's  FIFO  cost. 
The  costs  of  the  inventory  transferred 
by  X  to  Z  are  determined  under  X's 
FIFO  method  of  accounting  as  is  the 
flow  of  the  Inventory  from  X  to  Z.  The 
costs  added  by  Z  are  determined  under 
Z's  UFO  method  of  inventory,  as  is  the 
flow  of  the  inventory  from  Z  to 
unrelated  persons  or  foreign  affiliates. 
Question  18:  How  are  the  costs  of  a 
possession  product  and  the  revenues 
derived  from  the  sale  of  a  possession 
product  determined  if  the  U.S.  affiliate 
includes  purchases  of  the  possessions 
product  in  a  dollar-value  LIFO  inventory 
pool  (as  provided  under  §  1.472-8)? 

Answer  18:  The  following  method  will 
be  accepted  in  determining  the  revenues 
derived  from  the  sale  of  a  possession 
product  and  the  costs  of  a  possession 
product  if  the  U.S.  affiliate  Includes 
purchases  of  the  possession  product  in  a 
dollar-value  UFO  inventory  pool.  The 
rules  apply  solely  for  the  cost  sharing 
and  profit  split  options  under  section 
936(h). 

(i)  Revenue  Identification:  The 
identification  of  revenues  derived  from 
sales  of  a  possession  product  must 
generally  be  made  on  a  specific 
identification  basis.  The  particular 
method  employed  by  a  taxpayer  for 
valuing  its  inventory  will  have  no 
impact  on  the  determination  of  what 
units  are  sold  or  how  much  revenue  is 
derived  from  such  sales.  Thus,  if  a  U.S. 
affiliate  sells  both  Item  A  (a  possession 
product)  and  item  B  (a  non-possession 
product),  the  actual  sales  revenues 
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received  by  the  U.S.  affiliate  from  item 
A  sales  would  constitute  possession 
product  revenue  for  purposes  of  the 
profit  split  option  and  possession  sales 
for  purposes  of  the  cost  sharing  option 
regardless  of  whether  the  U.S.  affiliate 
values  its  inventpries  on  the  FIFO  or  the 
LIFO  method.  In  instances  where  sales 
of  item  A  [i.e.,  the  possession  product) 
cannot  be  determined  by  use  of  specific 
identification  (for  example,  in  cases 
where  items  A  and  B  are  identical 
except  that  one  is  produced  in  the 
possession  (item  A)  and  the  other  (item 
B)  is  produced  outside  of  the  possession 
and  it  is  not  possible  to  segregate  these 
items  in  the  hands  of  the  U.S.  affiliate). 
it  will  be  necessary  to  identify  the 
portion  of  the  combined  sales  of  itetns  A 
and  B  (which  together  can  be  identified 
on  a  specific  identification  basis)  which 
is  attributed  to  item  A  sales  and  the 
portion  which  is  attributed  to  item  B 
sales.  The  determination  of  the  portion 
of  aggregated  sales  attributable  to  item 
A  and  item  B  is  independent  of  the  LIFO 
method  used  to  determine  the  cost  of 
such  sales  and  may  be  made  under  the 
following  approach.  A  taxpayer  may,  for 
purposes  of  this  section  of  the 
regulations,  use  the  relative  purchases 
(in  units)  of  items  A  and  B  by  the  U.S. 
affiliate  during  the  taxable  year  (or 
other  appropriate  measuring  period  such 
as  the  period  during  the  taxable  year 
used  to  determine  current-year  costs, 
i.e..  earliest  acquisitions  period,  latest 
acquisitions  period,  etc.)  in  determining 
the  ratio  to  apply  against  the  combined 


items  A  and  B  sales  revenue.  If  the  sales 
exceed  current  purchases,  the  taxpayer 
can  use  a  FIFO  uhit  approach  which 
identifies  actual  unit  sales  on  a  first-in. 
first-out  basis.  Revenue  determination 
where  specific  identification  is  not 
possible  is  illustrated  by  the  following 
example: 

Example.  At  the  end  of  year  1,  there  are 
600  units  of  combined  items  A  and  B  which 
are  to  be  allocated  between  A  and  B  on  the 
basis  of  annual  purchases  of  A  and  B  units 
during  year  1.  During  year  1, 1,000  units  of 
item  A,  a  possession  product,  and  2.000  units 
of  item  B,  a  non-possession  product,  were 
purchased.  Thus,  the  600  units  in  year  1 
ending  inventory  are  allocated  200  (i.e.  V^)  to 
item  A  units  and  400  (i.e.  %)  to  item  B  units 
based  on  the  relative  purchases  of  A  (1.000) 
and  B  (2.000)  in  year  1.  These  units  appear  as 
beginning  inventory  in  year  2. 

In  year  2. 1.500  units  of  item  A  are 
purchased  and  1,500  units  of  item  B  are 
purchased.  However,  2,300  units  of  items  A 
and  B  in  the  aggregate  are  sold  for  $600,000. 
The  relative  proportion  of  the  $600,000 
attributable  to  item  A  and  to  item  B  sales 
would  be  determined  as  follows: 


Year  2  sales 

Item 
A 

Item 
8 

Unit  sales  from  opening  in- 
ventory   

200 
1,350 

400 

Unit  sale  from  current-year 
purctiases 

1.350 

Total  unit  sales  (3,300) 

Percentage 

1.^ 
47 

1,750 
53 

Revenues  from  item  A  sales 281.818      $800,000  X 


!■ 


1550 


3300 


1 


f  1750  , 

Revenues  from  item  B  sales _ .$318,182   {$600,000  x | 

I  3.ino  I 


Year  2 

Closing  Inventory 

Units 

Item  A _ „ 

150 

Item  B 

150 

Thus,  revenues  from  Item  A  sales  for 
purposes  of  computing  possession  sales 
for  the  cost  sharing  option  and  revenues 
for  the  profit  split  option  are  $281,818. 

(ii)  Cost  Identification:  The 
determination  of  the  cost  of  possession 
product  sales  by  the  U.S.  affiliate  must 
be  based  on  the  UFO  inventory  method 
of  the  U.S.  affiliate.  The  UFO  cost  of 
possession  product  sales  will,  for 
purposes  of  this  section  of  the 
regulations,  be  determined  by 
maintaining  a  separate  UFO  cost  for 
possession  products  in  a  taxpayer's 
opening  and  closing  LIFO  inventory  and 
using  thi^  cost  to  calculate  an 
independent  cost  of  possession  product 


sales.  This  separate  UFO  cost  for 
possession  products  in  the  UFO  pool  of 
a  taxpayer  is  to  be  determined  as 
follows: 

(A)  Determine  the  base-year  cost  of 
possession  products  in  ending  inventory 
in  a  UFO  pool. 

(B)  Determine  the  percentage  of  the 
base-year  cost  of  possession  products  in 
the  pool  as  compared  to  the  total  base- 
year  cost  of  all  items  in  the  pool. 

(C)  Multiply  the  percentage 
determined  in  step  (B)  above  by  the 
ending  UFO  inventory  value  of  the  pool 
to  determine  the  deemed  UFO  cost 
attributable  to  possession  products  in 
the  pool. 

(B)  Subtract  the  UFO  cost  of 
possession  products  in  ending  inventory 
in  the  pool  (as  calculated  in  step  (c) 
above)  from  the  sum  of:  (1)  possession 
product  purchases  for  the  year,  plus  (2) 
the  portion  of  the  opening  UFO 


inventory  value  of  the  pool  attributed  to 
possession  products  [i.e.,  the  result 
obtained  in  step  (c)  above  for  the  prior 
year).  The  number  determined  by  this 
calculation  is  the  UFO  cost  of 
possession  product  sales  from  the 
taxpayer's  LIFO  pool. 

Example:  Assume  that  item  A  is  a 
possession  product  and  item  B  is  a  non- 
possession  product  and  also  assume  the 
inventory  and  purchases  with  respect  to  the 
LIFO  pool  as  provided  t)elow: 

Year  1  Ending  Inventory 


No  Ol 

unil* 

BaM- 
ooct/un* 

Saw- 
yMTOoH 

ParcetK 

Mem  A 

100 
200 

S2.00 

4.00 

$200 
800 

20 

Item  B 

SO 

Year  1— UFO  VAi^E 


Baaa- 
yaar  ooal 

Max 

UFO  coat 

locr©rr»errt  iayer  2 « 

1300 

400 
300 

30 
2.0 
1.0 

$800 

IncrenMnt  Iav8f  1 

800 

Base  layer 

300 

Pool  total 

SI  .000 

$2,000 

Year  1— UFO  Vaioje  Per  item 


Baia- 

yaar  coal 

UFO 

<utu» 

To«aipooi -    _       

tlAOD 

Ham  A 

200 
800 

400 

h«nie    ,                

1.600 

Year  2— Purchases 


Total 
pur- 


$6,000 
4XXI0 


Year  2— Ending  Inventory 


No  0( 
unM 


200 

100 


coat/ unM 


s^oo 

4.00 


yaar  coal 


400 


50 
SO 


Year  2— UFO  Vai^e 


Baaa- 
yaarooal 

•ndax 

UFO  coal 

$100 

400 

$300 

3.0 
2.0 
1.0 

$300 

Incranwnt  layar  1 ........... 

Base  tayer 

800 
300 

Pool  MW 

•00 

1,400 

The  yaar  2  UFO  coal  ol  poiaaaalon  product  A  aalaa  wl 
be  calculalad  as  lo*ows 

(1)  Baaoyoar  cos)  ol  Ham  In  yaar  2  andng  mvanto- 
ry  =  i400 

(2)  Parcanlage  ol  Ham  A  baia  yaar  coat  to  total  baaa  yaar 
coat  ($400  ^  $800)  =  50% 

(3)  UFO   vtfus   ol  Ham  A   ($1,400    x    50%)    -    $700 

(4)  UFO  coal  ol  Ham  A  aala*  la  aatantiinad  by  aMng  to 
the  bagmng  irwarHory  lr>  yaar  2  the  pMChaaai  ol  Ham  A  n 
yav  2  and  subtracang  kom  tha  amount  the  ending  vivantory 
m  year  2  ($400  +  $8000  -  $700  =■  $5700).  The  bagmng 
mveoiory  m  yaar  2  «  determined  by  mullplying  the  UPO  coM 
ol  the  year  1  endng  nventory  by  a  parceritoge  ol  Hem  A 
baie  year  cost  lo  ttw  total  ban  yiar  coat  m  yaar  t.  Ttta 
endra  inventory  in  year  2  It  daterm»ted  under  (3)  abova. 
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QuBslion  2A  If  a  posMMion  product  is 
purchased  from  a  possessions 
corporation  l>y  a  U.S  afTiliate  using  the 
dollar-value  LIFO  method  of  costing  its 
inventory  and  is  included  in  a  UFO  pool 
of  the  U.S.  affiliate  which  includes 

products  purchased  from  the     

possessions  corporation  in  pre-TEFRA 
years,  how  should  the  LIFO  index 
computation  of  the  U.S.  affiliate  be 
made  in  the  first  year  in  which  section 
936(h)  applies  and  in  subsequent  taxable 
years? 

Answer  19:  The  U.S.  afTiliate  should 
treat  the  first  taxable  year  for  which 
section  936(h)  applies  as  a  new  base 
year  in  accordance  with  procedures 
provided  by  regulations  under  section 
472.  Thus,  the  opening  inventory  for  the 
first  year  for  which  section  936(h) 
applies  (valuing  possession  products 
purchased  from  the  possessions 
corporation  on  the  basis  of  the  cost  of 
such  possession  products),  would  equal 
the  new  base  year  cost  of  the  inventory 
of  such  pool  of  the  U.S.  affiliate. 
Increments  and  decrements  at  new  base 
year  cost  would  be  valued  for  UFO 
purposes  pursuant  to  the  procedures 
provided  by  regulations  under  section 
472. 

Question  20:  If  the  possessions 
corporation  computes  its  income  with 
respect  to  a  product  under  the  profit 
split  method,  with  respect  to  which  units 
of  the  product  shall  the  profit  split 
method  apply? 

Answer 20:  The  profit  split  method 
shall  apply  to  units  of  the  possession 
product  produced  in  whole  or  in  part  by 
the  possessions  corporation  in  the 
possession  and  sold  during  the  taxable 
year  by  members  of  the  affiliated  group 
(other  than  foreign  affiliates)  to 
unrelated  parties  or  to  foreign  affiliates. 
In  no  event  shall  the  profit  split  method 
apply  to  units  of  the  product  which  were 
not  taken  into  account  by  the 
possessions  corporation  in  applying  the 
significant  business  presence  test  for  the 
current  taxable  year  or  for  any  prior 
taxable  year  in  which  the  possessions 
corporation  also  had  a  significant 
business  presence  in  the  possession 
with  respect  to  such  product. 
(2)  Pre-TEFRA  inventory. 
Question  1:  How  is  pre-TEFRA 
inventory  to  be  determined  if  the  profit 
split  option  is  elected  and  the  FIFO 
method  of  costing  inventory  is  used  by 
the  U.S.  affiliate? 

Answer  1:  Pre-TEFRA  inventory  is 
inventory  which  was  produced  by  the 
possessions  corporation  and  transferred 
to  a  U.S.  afTiliate  prior  to  the 
possessions  corporation's  first  taxable 
year  beginning  after  December  31. 1982. 
Pre-TEFRA  inventory  will  not  be 
included  for  purposes  of  the  profit  split 


option.  If  the  U.S.  affiUate  usn  the  FIFO 
method  of  costing  inventory,  the  pre- 
TEFRA  inventory  will  be  treated  as  the 
first  inventory  sold  by  the  U.S.  affiliate 
during  the  first  year  in  which  section 
936(h)  applies  and  will  not  l>e  included 
in  the  computation  of  combined  taxable 
income  for  purposes  of  the  profit  split 
option.  The  treatment  of  pre-TEFRA 
inventory  when  FIFO  costing  is  used  by 
bodi  die  U.S.  affiliate  and  the 
possessions  corporation  is  illustrated  by 
the  following  example  in  which  FIFO 
unit  costing  is  used: 
Example.  Assume  the  following: 


X 

Y 

Pomniani 

cuiiwatcn 

US-mtila 

Hum- 
bmat 
uni«s 

Nunv 
barot 

unto 

Com 

UfMl 

Com 
p» 

unit 

500 

IjEKlO 
400 

SI  50 

200 
200 

200 

$22S 

Units      prodiKxd     during 

1983 

Endmg  nvontory 

300 

In  1983,  the  l>eginniiig  inventory  of  X,  a 
possessions  corporation,  is  500  units  with  a 
unit  cost  of  $150  and  the  beginning  inventory 
of  Y,  the  U.S.  affiliate,  is  200  units  with  a  unit 
cost  of  $225,  which  represents  the  section  482 
price  paid  by  Y.  Y's  beginning  inventory  in 
1963  represents  purchases  made  in  1982  of 
products  produced  by  X  in  that  year.  Y  sells 
all  the  units  it  purchases  from  X  to  Z,  a 
foreign  affiliate.  In  1983.  X  produces  1000 
units  at  a  unit  cost  of  $200  and  sells  1100 
units  to  Y  (the  difference  between  1500  units, 
representing  X's  1988  beginning  inventory 
(500)  and  the  units  produced  by  X  in  1983 
(1000).  and  X's  ending  inventory  of  400  units). 
or  the  1100  units  sold  by  X  to  Y  in  1983  only 
800  units  (and  not  1000  units)  which  were 
sold  by  Y  to  Z  are  taken  into  consideration  in 
computing  combined  taxable  income  for  1983. 
Since  FIFO  costing  by  the  possessions 
corporation  is  used,  the  cost  is  $150  per  unit 
for  the  first  500  units  and  $200  per  unit  for  the 
remaining  300  units.  The  200  units  sold  by  X 
to  Y  in  1982  are  pre-TEFRA  inventory  and  are 
not  included  in  the  compulation  of  combined 
taxable  income  for  1983.  They  are  also 
treated  as  the  first  units  sold  by  Y  to  Z  in 
1983.  This  inventory  has  a  unit  cost  of  $225. 
which  reflects  the  section  482  transfer  price 
from  X  to  Y  in  1982.  Y's  1983  ending  inventory 
of  300  units  will  not  be  taken  into 
consideration  in  computing  the  combined 
taxable  income  of  X  and  Y  for  1983  because 
the  units  have  not  been  sold  to  a  foreign 
affiliate  or  to  persons  who  are  not  meml>ers 
of  the  affiliated  group.  In  a  subsequent  year 
when  the  units  are  sold  to  Z,  the  cost  to  X 
and  selling  price  to  Z  of  these  units  will  enter 
into  the  computation  of  combined  taxable 
income  for  that  year. 

(c)  Covered  Intangibles. 

Question  1:  What  are  "covered 
intangibles"  under  section 
936(h)(5)(C)(i)(II)? 

Answer  1:  The  term  "covered 
intangibles"  means  (1)  intangible 


property  developed  in  a  possession 
solely  by  the  possessions  corporation 
and  owned  by  it.  (2)  manufacturing 
intangible  property  (described  in  section 
936(h|(3)(B)(i))  which  is  acquired  by  the 
possessions  corporation  from  unrelated 
persons,  and  (3)  any  other  intangible 
property  (described  in  section 
936(h)(3)(B)  (ii)  through  (v).  to  the  extent 
not  described  in  section  936(h)(3)(B)(i)) 
which  relates  to  sales  of  products  or 
services  to  unrelated  persons  for 
ultimate  consumption  or  use  in  the 
possession  in  which  the  possessions 
corporation  conducts  its  business.  The 
possessions  corporation  is  treated  as  the 
owner  of  covered  intangibles  for 
purposes  of  obtaining  a  return  thereon. 

Question  2:  Do  covered  intangibles 
include  manufacturing  intangible 
property  which  is  acquired  by  an 
affiliate  and  subsequently  transferred  to 
the  possessions  corporation?    . 
Answer  2:  No.  In  order  for  a 
manufacturing  intangible  to  be  treated 
as  a  covered  intangible,  the  intangible 
property  must  be  acquired  directly  by 
the  possessions  corporation  from  an 
unrelated  person  unless  the 
manufacturing  intangible  was  acquired 
by  an  affiliate  from  an  unrelated  person 
and  was  transferred  to  the  possessions 
corporation  by  the  affiliate  prior  to 
September  3. 1982. 

Question  3:  If  a  possessions 
corporation  licenses  a  manufacturing 
intangible  from  an  unrelated  party,  will 
the  licensed  intangible  be  treated  as  a 
covered  intangible? 
Answer  3:  No. 
Question  4:  How  is  ultimate 
consumption  or  use  determined  for 
purposes  of  the  definition  of  covered 
intangibles? 

Answer  4:  A  product  will  be  treated  as 
having  its  ultimate  use  or  consumption 
in  a  possession  if  it  is  sold  by  the 
possessions  corporation  to  a  related  or 
unrelated  person  in  a  possession  and  is 
not  resold  or  used  or  consumed  outside 
of  the  possession  within  one  year  after 
the  date  of  the  sale. 

Question  5:  Are  sales  of  products  that 
relate  to  covered  intangibles  excluded 
from  the  cost  sharing  fraction? 

Answer  5:  If  no  manufacturing 
intangibles  other  than  covered 
intangibles  are  associated  with  the 
possession  product,  then  sales  of  such 
product  will  be  excluded  from  the  cost 
sharing  fraction.  If  both  covered  and 
non-covered  manufacturing  intangibles 
are  associated  with  the  possession 
product,  then  sales  of  such  product  will 
be  included  in  the  cost  sharing  fraction. 
Question  8:  If  the  cost  sharing  option 
is  elected,  is  it  necessary  for  the 
possessions  corporation  to  be  the  legal 


owner  of  covered  intangibles  described 
in  section  936(h)(5)(C)(i)(II)(c)  related  to 
the  product  in  order  for  the  possessions 
corporation  to  receive  a  full  return  with 
respect  to  such  intangibles? 

Answer  6:  No.  For  purposes  of  section 
936(h),  it  is  immaterial  whether  such 
covered  intangibles  are  owned  by  the 
possessions  corporation  or  by  another 
member  of  the  affiliated  group. 
Moreover,  if  the  legal  owner  of  such 
covered  intangibles  which  are  subject  to 
section  936(h)(5)  is  an  affiliate  of  the 
possessions  corporation,  such  person 
will  not  be  required  to  charge  an  arm's- 
length  royalty  under  section  482  to  the 
possessions  corporation. 

§  1.936-7    Manner  of  making  election 
under  section  936  (h)<5);  special  election 
for  export  sales;  revocation  of  election 
under  section  936(a). 

The  rules  in  this  section  apply  for 
purposes  of  section  936(h)  and  also  for 
purposes  of  section  934(e),  where 
applicable. 

(a)  Manner  of  making  election. 

Question  1:  How  does  a  possessions 
corporation  make  an  election  to  use  the 
cost  sharing  method  or  profit  split 
method? 

Answer  1:  A  possessions  corporation 
makes  an  election  to  use  the  cost 
sharing  or  profit  split  method  by  filing 
Form  5712-A  and  attaching  it  to  its  tax 
return.  Form  5712-A  must  be  filed  on  or 
before  the  due  date  (including 
extensions)  of  the  tax  return  of  the 
possessions  corporation  for  its  first 
taxable  year  beginning  after  December 
31. 1982.  The  electing  corporation  must 
set  forth  on  the  form  the  name  and  the 
taxpayer  identification  number  or 
address  of  all  members  of  the  affiliated 
group  (including  foreign  affiliates  not 
required  to  file  a  U.S.  tax  return).  All 
members  of  the  affiliated  group  must 
consent  to  the  election.  An  authorized 
officer  of  the  electing  corporation  must 
sign  the  statement  of  election  and  must 
declare  that  he  has  received  a  signed 
statement  of  consent  from  an  authorized 
officer,  director,  or  other  appropriate 
official  of  each  member  of  the  affiliated 
group.  The  election  is  not  valid  unless 
all  affiliates  consent.  However,  a  failure 
to  obtain  an  affiliate's  written  consent 
will  not  invalidate  the  election  out  if  the 
possessions  corporation  made  a  good 
faith  effort  to  obtain  all  the  necessary 
consents  or  the  failure  to  obtain  the 
missing  consent  was  inadvertent. 
Subsequently  created  or  acquired 
affiliates  are  bound  by  the  election.  If  an 
election  out  is  revoked  under  section 
936(h)(5)(F)(iii),  a  new  election  out  with 
respect  to  that  product  area  cannot  be 
made  without  the  consent  of  the 
Commissioner.  The  possessions 


corporation  shall  file  an  amended  Form 
5712-A  with  its  timely  filed  income  tax 
return  to  refiect  any  changes  in  the 
names  or  number  of  the  members  of  the 
affiliated  group  for  any  taxable  year 
after  the  first  taxable  year  to  which  the 
election  out  applies.  By  consenting  to 
the  election  out,  all  affiliates  agree  to 
provide  information  necessary  to 
compute  the  cost  sharing  payment  under 
the  cost  sharing  method  or  combined 
taxable  income  under  the  profit  split 
method,  and  failure  to  provide  such 
information  shall  be  treated  as  a  request 
to  revoke  the  election  out  under  section 
936(h)(5)(F)(iii). 

Question  2:  May  the  "election  out" 
under  section  936(h)(5)  be  made  on  a 
product-by-product  basis,  or  must  it  be 
made  on  a  wide  basis? 

Answer  2:  An  electing  corporation  is 
required  to  treat  products  in  the  same 
product  area  in  the  same  manr)er. 
Similarly,  all  possessions  corporations 
in  the  same  affiliated  group  that  produce 
any  products  or  render  any  services  in 
the  same  product  area  must  make  the 
same  election  for  all  products  that  fall 
within  the  same  product  area.  However, 
S  1.936-7(b)  provides  that  the  electing 
corporation  may  make  a  different 
election  for  export  sales  than  for 
domestic  sales.  The  electing  corporation 
or  corporations  may  also  make  different 
elections  for  products  that  fall  within 
different  product  areas. 

Question  3:  May  the  possessions 
corporation  elect  to  define  product  area 
more  narrowly  than  the  3-digit  SIC 
code? 

Answer  3:  No.  Certain  alternatives, 
such  as  the  4-digit  SIC  code,  would  not 
be  permitted  under  the  statute. 
However,  other  methods  for  defining 
product  area  may  be  considered  by  the 
Commissioner  in  the  future. 

Question  4:  May  a  possessions 
corporation  make  an  election  out  under 
the  cost  sharing  method  with  respect  to 
a  product  area  if  the  affiliated  group 
incurs  no  research,  development  or 
experimental  costs  in  the  product  area? 

Answer  4:  Yes.  In  that  case  the  cost 
sharing  paypient  will  be  zero. 

Question  5:  If  the  significant  business 
presence  test  is  not  satisfied  for  a 
product  or  type  of  service  within  the 
product  area  covered  by  the  election  out 
under  section  936(h)(5)  what  rules  will 
apply  with  respect  to  that  product? 

Answers:  With  respect  to  the  product 
which  does  not  satisfy  the  significant 
business  presence  test,  the  provisions  of 
section  936  (h)(1)  through  (h)(4)  will 
apply  to  the  allocation  of  income. 
However,  if  a  cost  sharing  or  a  profit 
split  election  has  been  made  with 
respect  to  the  product  area,  the  cost 
sharing  payment  or  the  research  and 


development  Hoor  under  section 
936(h)(5)(C)(ii)(II)  will  not  be  reduced. 

Question  &•  Is  a  taxpayer  permitted  to 
make  a  change  of  election  with  respect 
to  the  cost  sharing  and  profit  split 
methods? 

Answers:  In  general,  once  the 
election  is  properly  made,  it  is  binding 
for  the  first  year  in  which  it  applies  and 
all  subsequent  years  (including  upon 
any  later  created  or  acquired  affiliates), 
and  revocation  is  only  permitted  with 
the  consent  of  the  Commissioner  of 
Internal  Revenue.  However,  a  taxpayer 
will  be  permitted  to  change  its  election 
once  from  the  cost  sharing  method  to  the 
profit  split  method  or  vice  versa,  or  from 
the  method  permitted  under  section  936 
(h)(1)  through  (h)(4)  to  cost  sharing  or 
profit  split  or  vice  versa,  without  the 
consent  of  the  Commissioner  if  the 
change  is  made  on  the  taxpayer's  return 
for  its  first  taxable  year  ending  after 
June  13, 1986.  Such  change  will  apply  to 
such  taxable  year  and  all  subsequent 
taxable  years,  and,  at  the  taxpayer's 
option,  may  also  apply  to  all  prior 
taxable  years  for  which  section  936(h) 
was  in  effect.  A  change  of  election  will 
be  treated  as  an  election  subject  to  the 
procedures  set  forth  above  and  to 
section  481  of  the  Internal  Revenue 
Code. 

Question  7:  If  the  Commissioner 
determines  that  a  possessions 
corporation  does  not  meet  the  80- 
percent  possession  source  test  or  the  65- 
percent  active  trade  or  business  test  (the 
"qualification  tests")  for  any  taxable 
year  beginning  after  1982,  under  what 
circumstances  is  the  possessions 
corporation  permitted  to  make  a 
distribution  of  property  after  the  close  of 
its  taxable  year  to  meet  the  qualification 
tests? 

Answer  7:  A  possessions  corporation 
may  make  a  pro  rata  distribution  of 
property  to  its  shareholders  after  the 
close  of  the  taxable  year  if  the 
Commissioner  determines  that  the 
possessions  corporation  does  not  satisfy 
the  qualification  tests  (a)  by  reason  of 
the  exclusion  from  gross  income  of 
intangible  income  under  section 
936(b)(1)(B)  or  Section  936(h)(5)(C)(i)(lI) 
or  (b)  by  reason  of  the  allocation  to  the 
shareholders  of  the  possessions 
corporation  of  income  under  section 
936(h)(5)(C)(ii)(III):  provided,  however, 
that  the  determination  of  the 
Commissioner  does  not  contain  a 
finding  that  the  failure  of  such 
corporation  to  satisfy  the  qualification 
tests  was  due.  in  whole  or  in  part,  to 
fraud  with  intent  to  evade  tax  or  willful 
neglect  on  the  part  of  the  possessions 
corporation.  The  possessions 
corporation  must  designate  the 
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distribution  at  the  time  the  distribution 
is  made  as  a  distribution  to  meet 
qualification  requirements,  and  it  will  be 
subject  to  the  provisions  ef  section 
936(h)(4i.  Such  dielrtbutions  wilknot 
qualify  for  the  dividends  received 
deduction. 

Question  8:  If  a  possessions 
corporation  owns  stock  in  a  subsidiary 
possessions  corporation,  any  intangible 
property  income  allocated  to  the  parent 
possessions  corporation  under  section 
936(h)  will  be  treated  as  U.S.  source 
income  and  taxable  to  the  parent 
possessions  corporation.  Is  the 
intangible  property  income  tahen  into 
consideration  in  determining  whether 
the  parent  possessions  corporation 
meets  the  income  tests  of  section 
936(a)(2)7 

Answer  fk  While  taxable  to  the  parent 
possessions  corporation,  the  intangible 
property  income  does  not  enter  into  the 
calculation  of  the  80-percent  possession 
source  test  or  the  85-percent  active  trade 
or  business  test  of  section  936(a)(2)  (A) " 
and  (B).  This  would  also  be  the  case  if 
the  sutJsidiary  possessions  corporation 
made  a  qualifying  distribution  under 
section  936(h)(4). 
(b)  Separate  election  for  export  sales. 
Question  J:  What  methods  of 
computing  income  can  a  possessions 
corporation  use  under  the  separate 
election  for  export  sales? 

Answer  1:  The  only  two  methods 
which  are  available  under  the  separate 
election  for  export  sales  are  the  cost 
sharing  method  and  the  profit  split 
method. 

Question  2:  What  is  the  definition  of 
export  sales  for  purposes  of  the  separate 
election  for  export  sales? 

Answer  2:  The  determination  of 
export  sales  is  based  upon  the 
destination  of  the  product,  i.e..  where  it 
is  to  be  used  or  consumed.  If  the  product 
is  sold  to  a  U.S.  affiliate,  it  will  be 
treated  as  an  export  sale  only  if  resold 
or  otherwise  transferred  abroad  to  a 
foreign  person  (including  a  foreign 
affiliate  or  foreign  branch  of  a  U.S. 
affiliate)  within  one  year  from  the  date 
of  sale  to  the  U.S.  affiliate  for  ultimate 
use  or  consumption  outside  the  United 
States  as  provided  under  §  1.954- 
3(a)(3)(ii). 

Question  3:  Assume  that  a 
possessions  corporation  sells  a  product 
to  both  foreign  affiliates  and  foreign 
branches  of  U.S.  affiliates.  In  addition,  it 
sells  the  product  to  its  U.S.  parent  for 
resale  in  the  U.S.  The  possessions 
corporation  makes  a  profit  split  election 
for  domestic  sales  and  a  cost  sharing 
election  of  export  sales.  Will  the  sales  to 
foreign  branches  of  U.S.  arfTiliates  be 
treated  as  export*  subject  to  the  cost 


sharing  method  or  as  domestic  sales 
subject  to  the  profit  split  method? 
Answers-  The  sales  to  a  foreign 
branch  of  a  U.S.  corporation  are  exports 
if  for  ultimate  use  or  consumption 
outside  of  the  United  States  as  provided 
under  §  1.954-3(a)(3){ii). 

Question  4:  Under  what 
circumstances  may  a  possessions 
corporation  make  the  separate  election 
under  section  936(h)(5)(F){iv)(II)  for 
computing  its  income  from  products 
exported  to  a  foreign  person  when  the 
income  derived  by  such  foreign  person 
on  the  resale  of  such  products  is 
included  in  foreign  base  company 
income  under  section  954(a)? 

Answer  4:  If  the  income  derived  by  a 
foreign  person  on  the  resale  of  products 
manufactured,  in  whole  or  in  part,  by  a 
possessions  corporation  is  included  in 
foreign  base  company  income  under 
section  964(a).  then  the  possessions 
corporation  may  make  the  separate 
export  election  under  section 
936(h)(5)(F)(iv)(n)  for  compufing  its 
income  from  such  products  only  if  such 
foreign  person  has  been  formed  or  is 
availed  of  for  substantial  business 
reasons  that  are  unrelated  to  an 
affiliated  corporation's  U.S.  tax  liability. 
For  purposes  of  the  proceding  sentence, 
a  foreign  person  will  be  considered  to  be 
formed  or  availed  of  for  such  substantial 
business  reasons  if  the  foreign  person  in 
the  normal  course  of  business  purchases 
substantial  quantities  of  products  from 
both  thepossessions  corporation  and  its 
affiliates  for  resale,  and,  in  addition 
provides  support  services  for  affiliated 
companies  such  as  centralized  testing, 
marketing  of  products,  management  of 
local  currency  exposures,  or  other 
similar  services.  However,  a  foreign 
person  that  purchases  and  resells 
products  only  from  a  possessions 
corporation  is  presumed  to  be  formed  or 
availed  of  for  other  than  such 
substantial  business  reasons,  even  if  the 
foreign  person  provides  additional 
services. 

Question  5:  When  will  the 
"manufacturing"  test  set  forth  in 
subsection  (dKl)(A)  of  section  954  be 
applicable  to  the  export  sales  of  a 
product  of  a  possessions  corporation 
which  makes  a  separate  election  for 
export  sales? 

Answer  5:  An  electing  corporation  will 
be  required  to  meet  the  "manufacturing" 
test  set  forth  in  subsection  (d)(1)(A)  of 
section  954  with  respect  to  export  sales 
of  its  product  in  each  taxable  year  in 
which  the  separate  election  for  export 
sales  is  in  effect. 

(c)  Revocation  of  election  under 
section  936fa). 

Question  T:  When  may  an  election 
under  section  936(a)  be  revoked? 


Answer  1:  An  election  under  section 
936(al  may  be  revoked  during  the  first 
ten  years  of  section  936  status  only  with 
the  consent  of  the  Commissioner,  and 
without  the  Commissioner's  consent 
after  that  time.  The  Commissioner 
hereby  consents  to  all  requests  for 
revocation  that  are  made  with  respect  to 
the  taxapayer's  first  taxable  year 
beginning  after  December  31, 1982 
provided  that  the  section  936(a)  election 
was  in  effect  for  the  corporation's  last 
taxable  year  beginning  before  January  1. 
1983,  if  the  taxpayer  agrees  not  to  re- 
elect section  936(a)  prior  to  its  first 
taxable  year  beginning  after  December 
31, 1988.  A  taxpayer  that  wishes  to 
revoke  a  section  936(a)  election  under 
the  terms  of  the  blanket  revocation  must 
attach  a  "Statement  of  Revocation — 
Section  936"  to  the  taxpayer's  timely 
filed  return  (including  extensions)  and 
must  state  that  in  revoking  the  election 
the  taxpayer  agrees  not  to  re-elect 
section  936(a)  prior  to  its  first  taxable 
year  beginning  after  December  31, 1988. 
Other  requests  to  revoke  not  covered  by 
the  Commissioner's  blanket  consent 
should  be  addressed  td  the  District 
Director  having  jurisdiction  over  the 

taxpayer's  tax  return. 
Par.  3.  The  authority  citation  for  Part 

602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  4.  Section  602.101  (c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  "§  1.936-7  ...  1545-0215 

RosGoe  L.  Egger,  |r.. 

Commissioner  of  Internal  Revenue. 

Approved  June  2. 1966. 
|.  Roger  Mentz, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  86-13156  Filed  6-9-86: 1.30  pm] 
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§4.39    {Con-«ct«dl 

2.  Also  on  page  20482.  in  the  third 
column,  in  §  4.39(i)(2).  "(effective  date  of 
final  rule)"  should  read  "July  7, 1986". 
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Bureau  of  Alcohol,  Tobacco  and 

Firearms 

27  CFR  Part  4 

(T.D.  ATF-229;  Ref:  NotiC«  Hos.  522,  534, 
5421 

Wine  Labeling  and  Advertising;  Use  of 
Geographic  Brand  Names 

Correction 

In  FR  Doc.  86-12674,  beginning  on 
page  20480  in  the  issue  of  Thursday, 
June  5, 1986,  make  the  following 
corrections: 

"1.  On  page  20482,  in  the  first  column, 
in  the  second  complete  paragraph,  the 
fourth  word  in  the  tenth  line  should  read 
"indicates". 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2610  and  2622 

L.ate  Premium  Payments  and  Employer 
Liability  Underpayments  and 
Overpayments;  Citange  In  Interest 
Rates 

AQENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  amendment  notifies  the 
public  of  a  change  in  the  interest  rate 
applicable  to  late  premium  payments 
and  employer  liability  underpayments 
and  overpayments  beginning  July  1, 
1986.  The  interest  rate,  which  is 
established  by  the  Internal  Revenue 
Service  in  accordance  with  the 
provisions  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  and  the 
Internal  Revenue  Code,  is  reviewed 
semiannually,  and  the  Internal  Revenue 
Service  has  announced  a  decrease  in  the 
interest  rate  for  tiie  six-month  period 
beginning  July  1, 1986.  This  amendment 
is  needed  to  notify  pension  plan 
administrators  of  the  specific  interest 
rate.  This  amendment  also  updates  the 
mailing  address  for  premium  payments. 

EFFECTIVE  DATE:  July  1.  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Carter  Foster,  Altomey-Advisor, 
Corporate  Policy  and  Regulations 
Department,  Code  35100,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street.  NW..  Washington,  D.C.  20006, 
202-056-5050  (202-056-5059  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Title  IV 

of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended  by  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980,  and  the 
Single-Employer  Pension  Plan 
Amendments  Act  of  1966.  29  U.S.C  1001 
et  seq..  (the  "Act")  provides  for  a 
bifurcated  pension  plan  insurance 
program  administered  by  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC").  The  insurance  program  covers 
two  types  of  pension  plans,  i.e..  single- 
employer  plans  and  multiemployer 
plans,  and  has  two  basic  sources  from 
which  funds  are  obtained  to  pay 
guaranteed  benefits. 

For  single-employer  plans,  funds  are 
obtained  from  premiums  paid  by  on- 
going plans  and  from  amounts  collected 


as  employer  liability  from  sponsors  of 
tenrunating  plans.  Employer  liability, 
which  is  imposed  under  section  4062  of 
the  Act,  is  the  lesser  of  unfunded 
guaranteed  benefits  or  30  percent  of  the 
employer's  net  worth.  If  net  worth  is 
limiting,  the  employer  also  is  hable  to 
the  PBGC  for  the  excess  of  75  percent  of 
unfunded  guaranteed  benefits  over  the 
30  percent  of  the  net  worth  amount. 
Thus,  guaranteed  benefits  in  terminating 
single-employer  plans  are  paid  for  by 
premiums  in  the  single-employer  fund,  if 
the  assets  of  the  plan  plus  amounts 
collectible  as  employer  liability  are 
insufficient  to  fund  guaranteed  benefits. 

For  multiemployer  plans,  funds  to 
provide  for  the  payment  of  guaranteed 
benefits,  should  a  multiemployer  plan 
terminate  with  assets  insufficient  to 
fund  those  benefits,  are  obtained  solely 
from  premiums  paid  by  on-going 
multiemployer  plans.  "The  employer 
liability  provisions  in  section  4062  do 
not  apply  to  multiemployer  plans. 

Section  2610.3  of  29  CFR  sets  forth  due 
dates  for  premium  payments  by  l>oth 
single-employer  plans  arui 
multiemployer  plans,  and  \  2610.7 
provides  for  late  payment  interest 
charges.  Section  2822.7  of  20  CFR  sets 
forth  the  due  date  for  payment  of  the 
employer  liability  imposed  by  section 
4062  and  provides  for  interest  on 
underpayments  and  overpayments. 

Under  section  4007  of  the  Act  and  29 
CFR  SS  26ia7  and  2622.7.  the  interest 
rate  chained  or  paid  by  the  PBGC  is  the 
rate  established  under  section  6601(a)  of 
the  Internal  Revenue  Code  ("Code"). 
Section  6601(a)  provides  for  interest  at 
an  annual  rate  established  under  section 
6621.  As  amended  by  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982, 06 
Stat.  324,  Pub.  L  97-248  ("TEFRA  "). 
Code  section  6621  provides  that  the 
interest  rate  is  to  be  adjusted 
semiannually  by  October  15  and  April 
15  of  each  year  and  is  to  be  based  on  the 
average  prime  interest  rate  for  the  six- 
month  period  ending  on  September  30 
and  March  31.  respectively.  An  adjusted 
interest  rate  is  effective  January  1  or 
July  1  of  the  succeeding  year,  as 
applicable. 

On  April  14, 1986.  in  compliance  with 
TEFRA.  the  Internal  Revenue  Service 
("IRS")  announced  that  the  interest  rate, 
which  has  been  10  percent  sinoe  January 
1, 1986,  will  be  9  percent  beginning  July 
1, 1986  (IR-86-45). 

Accordingly,  Appendix  A  to  29  CFR 
Part  2610  and  Appendix  A  to  29  CFR 
Part  2622  are  being  amended  to  set  forth 
the  decreased  rate  for  the  period 
beginning  July  1. 1986.  The  9  percent 
interest  rate  will  be  in  effect  for  at  least 
the  six-nu»th  period  ending  December 
31. 1086.  and  will  continue  in  effect  after 


that  time  if  the  IRS.  in  its  next 
semiannual  review,  determines  that  no 
change  is  necessary.  However,  if  the  IRS 
determines,  in  its  next  review  or 
subsequent  semiannual  reviews,  that  the 
interest  rate  should  change,  the 
Appendices  will  be  revised  accordingly. 

This  regulation  also  amends  29  CFR 
2610.12  to  refiect  the  same  mailing 
address  for  Form  PBCC-1  as  is  found  in 
the  instructions  to  that  form. 

Because  this  amendment  simply  sets 
forth  tl>e  interest  rate  for  the  succeeding 
period  of  time,  general  notice  of 
proposed  rulemaking  is  not  required. 
See  5  U.S.C.  553(b).  Moreover,  the  PBGC 
has  determined  that  it  would  be 
impractical  and  contrary  to  tbe  public 
interest  to  delay  the  effective  date  of  the 
regulation  because  the  new  interest  rate 
is  effective  by  law  on  July  1. 1986. 
Accordingly,  the  PBGC  finds  that  good 
cause  exists  for  issuing  this  regulation  in 
final  form  without  notice  and 
opportunity  for  public  comment  and  for 
making  it  effective  before  the  30-day 
period  set  forth  in  5  U.S.C.  553. 

The  PBGC  also  has  determined  that 
this  rule  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291, 
February  17, 1981  (46  FR  13193),  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  nor 
will  it  create  a  major  increase  in  costs  or 
prices  for  ccmsumers,  individual 
industries,  or  geographic  regions:  nor 
will  it  have  significant  adverse  effects 
on  competition,  employment, 
investment,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Because  no  genera!  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility  Act 
of  1980  does  not  apply  (5  U.S.C.  601(2J). 

List  of  Subjects 

29  CFR  Part  2610 

Employee  benefit  plans.  Penalties. 
Pension  insurance.  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2622 

Business  and  industry,  Employee 
benefit  plans.  Pension  insurance. 
Pensions.  Reporting  and  recordkeeping 
requirements,  and  Small  businesses. 

In  consideration  of  the  foregoing. 
Parts  2610  and  2622  of  Chapter  XXVI  of 
Title  20,  Code  of  Federal  Regulations, 
are  hereby  amended  as  follows: 

PART  2610— PAYtdENT  OF  PREMIUMS 

1.  The  authority  citation  for  Part  2610 
is  revised  to  read  as  follows: 
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Authority:  Sees.  4002(b)(3).  4006.  4007,  Pub. 
L  93  406,  88  Slat.  829. 1004. 1010. 1013.  as 
amended  by  sees.  403(1),  105.  402(a)(3). 
403(b).  Pub.  L.  96-364.  94  Slat.  1208, 1302, 
1264, 1298, 130a  and  by  sec.  11005.  Pub.  L  9»- 
272. 100  Slat.  82.  240  (29  U.S.C.  1302(b)(3), 
1306, 1307). 

2.  Section  2610.12  is  revised  to  read  as 
follows: 

§  2610.12    MaiHng  address. 

Plan  administrators  shall  mail  the 
Form  PBGC-1  and  all  payments  for 
premiums,  interest  and  penalties  to: 
Pension  Benefit  Guaranty  Corporation. 
P.O.  Box  105655.  Atlanta,  GA  30346- 
5655. 

3.  Appendix  A  to  Part  2610  is 
amended  by  adding  new  entries  to  read 
as  follows.  The  introductory  text  is 
shown  for  the  convenience  of  the  reader 
and  remains  unchanged. 

Appendix  A— Late  Payment  Interest  Rales 
The  following  table  lists  the  late  payment 
interest  rates  under  §  2810.7(a)  for  the 
specified  time  periods: 


From 


Through 


Jan.  1.  1986.. 
Joty  1.  1966.. 


Jum30,i9e6.. 


Interest 

rale 
(percent) 


10 


PART  2622— EMPLOYER  LIABILITY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  The  authority  citation  for  Part  2622 
is  revised  to  read  as  follows: 

Authority:  Sees.  4002(b)(3).  4062.  4063,  4064, 
4067,  4068.  Pub.  L  93-406,  88  Stat.  829, 1004, 
1029, 1030, 1031. 1032.  as  amended  by  sees. 
403(1).  403(g),  403(h).  403(i).  Pub.  L  96-364,  94 
Slat.  1208, 1302. 1301,  and  by  sees.  11011, 
11016.  Pub.  1,  99-272. 100  Slat.  82.  253,  268.  (29 
U.S.C.  1302(b)(3),  1362, 1363, 1364, 1367. 1368). 

5.  Appendix  A  to  Part  2622  is 
amended  by  the  Jan.  1. 1986.  entry  and 
adding  a  new  entry  to  read  as  follows. 
The  introductory  text  is  shown  for  the 
convenience  of  the  reader  and  remains 
unchanged. 

Appendix  A— Late  Payment  and 
Overpayment  Interest  Rates 

The  following  table  lists  the  late  payment 
and  overpayment  interest  rates  under 
§  2622.7  for  the  speciried  lime  periods: 


From 


Through 


rale 
(percent) 


Jw  1.  1966.. 
July  1,  1966.. 


June  30. 1966- 


10 


Issued  in  Washington,  D.C  this  9th  day  of 
June,  1986. 
Kathleen  P.  Utgoff, 

Executive  Director.  Pension  Benefit  Guaranty  ■ 
Corporation. 

|FR  Doc.  86-13289  Filed  6-12-86;  8:45  amj 
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29  CFR  Part  2676 

Valuation  of  Plan  Assets  and  Ptan 
Benefits  Following  Mass  Withdrawal- 
Interest  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 


summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Assets 
and  Plan  Benefits  Following  Mass 
Withdrawal,  which  was  published  on 
March  25, 1986  (at  51  FR  10322).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(cJ(l)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(cJ  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  July  1986. 
EFFECTIVE  DATE:  July  1. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Deborah  C.  Murphy.  Attorney. 
Corporate  Policy  and  Regulations 
Department  (35100).  Pension  Benefit 
Guaranty  Corporation.  2020  K  Street 
NW..  Washington,  DC  20006;  202-95ft- 
5050  (202-956-.'i059  for  TTY  and  TDD). 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
PBGC  finds  that  notice  of  and  public 


comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  553  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Ust  of  Subjects  In  29  CFR  Part  2676 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing.  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Title  29,  Code  of  Federal  Regulations, 
is  amended  9S  follows: 

PART  2676-VALUATlON  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  Part  2676 
continues  to  read  as  follows: 

Authority:  Sees.  4002(b)(3),  4219(c)(1)(D). 
and  4281(b).  Pub.  L  93-406.  as  amended  by 
sections  403(1)  and  104(2)  (respectively).  Pub. 
L  96-364.  94  Slat.  1302, 1237-123a  and  1281 
(1980)  (29  U.S.C.  1302(b)(3),  1399(c)(1)(D),  and 
1441(b)(1)). 

2.  In  §  2676.15.  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

§2676,15    Interest 

»         •         »         •         • 

(c)  Interest  rates. 


Forr 
dalaeoccumng 
n  tw  month— 


The  valua«o<< 


kt  <!• 


JM  I 


July  1966.. 


09625    0925    0675    0625    0775   .0712S   .07125    07125   .07125    07126     065 


065     .065     065     065      08 


Issued  at  WailMnf|too,.DC.  on  this  —  day  of 
June.  1966. 
KatMaen  P.  Utgirfr, 

Executive  Director,  Peneton  Be/teftt  Gttaranty 
Corporatioa. 
|FR  Doc.  86-13321  FUed«-'t2-ae;«i45  tm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3025-5;  Region  11  Docket  No,  61] 

Approval  arKf  Proimil§ation  of 
Implementation  Plans;  Revision  to  the 
State  of  New  Jersey  Innplementation 
Plan  for  Particulate  Matter 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  This  notice  announces  final 
approval  by  the  Environmental 
Protection  Agency  (BPA)  of  a  revision  to 
the  New  Jersey  Siaie  Implementation 
Plan  for  particulate  mailer.  Today's 
action  is  being  taken  under  the 
provisions  of  the  Clean  Air  Act.  It 
concerns  a  change  in  the  procedure  used 
by  New  Jersey  to  test  the  opacity  of  the 
exhaust  emitted  from  buses.  It  also 
provides  full  self-inspection  privileges  to 
the  New  Jersey  Transit  Corporation  and 
its  fully  owned  subsidiaries,  and  partial 
self-inspection  privileges  to  all  other  bus 
operators. 

EFFECTIVE  DATE:  This  action  is  effective 
on  July  14, 1966. 

ADDRESSES:  Copies  of  the  States 
submittals  are  available  for  inspection 
during  normal  business  hours  at  the 
following  iocations: 
Eoviranmental  Protection  Agency,  Air 

Prograois  Bramii,  &oom  VM£>,  Region 

II  Office.  26  Federal  Fiaza.  New  York. 

New  York  10278 
Environmental  Protection  Agency, 

Public  bifomalion  Reference  Unit,  401 

M  &reet  SW.,  Washington,  D.C..S0460 
Office  of  ihe  Federal  Re|;ister.  IIQOL 

Street  NW.,  Room  6401.  Washington. 

D.C. 
New  Jersey  Department  of 

Enviroameotal  Protection,  Labor  and 

Industry  Hniidw^.  John  Filch  Piaxa. 

Treatac.  Mew  Jersey  08625. 

FOR  FliRTHER  INFORMATION  CONTACT: 

William  S.  Baker.  Chief.  Air  Programs 
Branch,  Environmental  Protection 
Ageacy.  Sejion  U  OfTioe.  26  Fadetmi 
Piaza.  Room  1005,  New  York.  New  York 
1027a.  (212)  264-2S17. 
SUPPLEMENTARY  MFORMATtON:  Title  7. 
Chapter  27.  Subchapter  14  of  the  New 
Jersey  Administrative  Code,  entitled 


"Control  and  ProhfbHron  of  Air  PoHution 
from  Diesel-Powered  Motor  Vehicles,^' 
contains  a  standard  for  the  itispection 
and  the  control  of  smoke  from  heavy 
duty  <lie8gl-powered  wetor  vehicles. 
This  regnlation  is  contained  in  thetiJew 
Jersey  Stat/e  Implementation  Plan  tSIP) 
for  purticiriate  matter. 

On  February  21,  March  14,  and 
November  18, 19^,  the  State  stjbmitted 
a  reqttest  to  revise  its  SIP  to  change  the 
procedure  used  to  test  the  opacity  level 
of  the  exhaust  from  buses.  These 
changes  were  fully  described  in  an 
Environmental  Protection  Agency  (EPA) 
notice  of  proposed  rulemaking  published 
on  September  12, 1985  at  50  FR  37238. 

Based  on  its  review  of  the  State's 
submittal  and  the  fact  that  no  comments 
were  received  on  its  September  12, 1985 
notice.  EPA  is  today  taking  fmal  action 
to  approve  this  revision  to  the  New 
Jersey  SIP. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  petitions  for  judicial  review  of 
this  action  must  i>e  filed  in  the  U.S. 
Court  of  Appeeila  for  the  appropriate 
circuit  within  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  section  307(b)(2].]. 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Particulate 
matter,  and  Intergovernmental  relations. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Jerssy  was  approved  by  the  Director  of 
the  Federal  Register  of  July  1, 1982. 

Dated:  May  28. 1986. 
Lee  M.  Thomas. 
AdminiBtrator. 

PART  52— APPROVAL  AND 
PROMULQATION  OF 
IMPLEMENTATION  PLANS 

Title  40,  Chapter  1,  Subchapter  C,  Part 
52,  Code  of  Federal  Regulations  is 
amended  ae  follows: 

Subpart  FF— New  Jersey 

1.  The  authority  citation  for  Part 52 
coDliaues  to  read  as  follows: 

Autfaarfty:  42  U£i:.7401-7SIZ. 

2.  Section  52.1570  is  amended  i>y 
adding  paragraph  (c)(39)  as  follows: 

IS2.1S70    Mwiltficatlon  Of  ptan. 

(c)  *  *   * 

(39)  A  revision  to  the  plan  for 
attainment  of  the  particulate  matter 
standards  submitted  by  the  New  Jersey 


Department  of  Environmental  Protection 
on  February  21.  March  14.  and 
November  18. 1985. 
(i)  Incorporation  by  Reference. 

(A)  Revisions  to  N.J.A£.  7:27-14. 
"Control  and  Prohibition  of  Air  Pollution 
from  Diesel-Powered  Motor  Vehicles." 
effective  July  1. 1985. 

(B)  Adoption  of  a  new  section  of 
N.J.A.C.  7:27B-4  entitled  "Air  Test 
Method  4,  Testing  Procedures  for  Motor 
Vehicles,"  effective  July  1, 1985. 

(C)  Tlie  foUowiag  sections  of  N.J.AJC. 
16:53  "Autobus  Speciftcatioas  which 
was  effective  on  October  17, 1983: 
Subchapters,  Autobus  Specifications 

3.23  Certificate  of  Inspection 

3.24  Maintenance  and  inspection 
3.27    Exhaust  Systems 

Subchapter  6,  Autobus  Specifications 
for  Small  Bus 
6.15    Exhaust  System 

6.21  Certificate  of  Inspection 
6.30    Maintenance  and  inspection 

Subchapter  7,  Specifications  for  Special 
Autobus  Type  Recreational 
Vehicles 

7.14  Exhaust  Systems 

7.17    Certificate  of  Inspection 
7.23    Maintenance  aad  inspecion 
Subchapter  8,  Specifications  for  Sedan 
Type  Autobuses 

8.15  Exhaust  System 

8.22  Certificate  of  Inspection 

8.25  Maintenance  and  inspection 

3.  Section  52.1605  is  amended  by 
adding  'Title  7,  Chapter  27"  heading  at 
the  beginning  of  the  table;  by  revising 
the  entry  for  Subchapter  14;  and  by 
adding  new  entries  under  Title  7, 
Chapter  27B  and  Title  16,  Chapter  53  to 
the  end  of  the  table  as  follows: 

§  52. 160S    EPA-approved  New  Jersey 
regulaUons. 


State 

raguiilun 

StM 
attactMe 

data 

EPA 
arwnxiad 

Commantt 

TiB«7. 

Chapter  27 

^ 

•                          • 

• 

Subchaptw 

14. 

Jdyl.  tSSS. 

1866. 

-Contral 

and 

Prohfcttmn 

o«  Av 

Pohibon 

From 

Dietat- 

vahlcta*.' 


Chapter  27B 

SuW«|ilar4, 
"Air  Taat 

July  1.1806 

.  jw«n. 
isse. 

CMySackona 
l.2.3and 

M«hod4, 
TaMng 
Prooadwaa 
tor  Motor 

SUichapter 
aare 

approtwd 

21550 


Federal  Regteter  /  Vol.  51.  No.  114  /  Friday.  June  13.  1986  /  Rules  and  Regulations 


SaaM 

EPA 

i»»iHlwn 

daM 

WMwad 
(Ml 

ConwfMnts 

TKtoie. 

OmpMtSS 

"«ulatiu« 

SmiL». 

JUM13. 

OntySacton* 

SftOtK*- 

1963. 

1866. 

3  23.  3.24. 

torn.". 

3.27.  6.1$, 
6i1.a30. 
7.14.  7.17. 
7.23.6.1$, 
8^2.62$ 

' 

Ippnn9d. 

|FR  Doc  86-12438  Filed  6-12-«l:  8:45  apij 

HLUNO  COM  WW-SO-« 

40CFRPart52 

lA-l-fnL-2933-11 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Hampshire 

Correction 

In  PR  Doc.  85-29659  beginning  on  page 
51250  in  the  issue  of  Monday,  December 
16. 1985,  make  the  following  correction: 

§52.1523    [CorrMtMll 

On  page  51250,  in  §  52.1523  in  the 
table,  the  heading  for  the  last  column 
should  have  read  "Os". 

MUMQ  CODE  ISOS-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 

42  CFR  Parts  405  and  442 
IHSQ-11»-F1 

Medicare  and  Medicaid  Programs 
Long-Term  Care  Survey 

agency:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACnow:  Final  rule. 

SUMMARY:  This  final  rule  responds  to  a 
Federal  court  order  requiring  that  we 
publish  regulations  regarding  a  survey 
system  that  enables  the  Secretary  to 
better  assess  whether  high  quality  care 
is  actually  being  furnished  to  Medicaid 
recipients  in  nursing  homes.  This  rule 
represents  a  departure  from,  and  an 
exception  to.  our  position  that  the 
survey  method  used  to  determine 
compliance  with  program  participation 
requirements  can  be  modified  without 
the  need  for  change  in  our  regulations. 
The  final  rule  amends  the  Medicaid 
regulations  to  emphasize  that  the  State 
survey  agency  must  follow  the  survey 
methods  and  procedures  prescribed  by 
HCFA  that  are  current  at  the  time  of  the 
survey.  This  preamble  describes  the 


new  resident-centered,  outcome- 
oriented  survey  process  that  has  been 
developed  for  use  in  nursing  homes  and 
follows  through  with  the  intent  to 
implement  such  a  process  which  we 
discussed  in  proposed  rales  published 
October  31, 1985  (50  FR  45584). 

We  are  also  amending  the  Medicare 
regulations  to  conform  to  the  Medicaid 
change  and  to  make  clear  that  the  new 
process  is  also  to  be  used  in  Medicare 
facilities. 

The  new  survey  process,  which  has 
undergone  extensive  testing  and 
refinement  during  the  last  few  years, 
will  provide  a  better  basis  than  the 
current  survey  system  for  judging  the 
quality  of  care  actually  provided  to 
residents  in  skilled  nursing  facilities 
(S^4Fs)  and  intermediate  care  facilities 
(ICFs)  because  it  places  greater 
emphasis  on  resident  outcomes.  This 
will  enable  surveyors  to  focus  more 
directly  on  deficiencies  that  affect  the 
health,  safety  and  well-being  of 
residents. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  July  14. 1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
Sharon  Harris.  (301)  594-5547. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

A.  Legislative  Requirements 

Section  1864  of  the  Social  Security  Act 
(the  Act)  requires  the  Secretary  to  enter 
into  agreements  with  States  to  survey 
nursing  homes  and  certify  their 
compliance  or  noncompliance  with 
Medicare  participation  requirements 
(the  "conditions  of  participation"). 
Section  1902(a)(33)(B)  of  the  Act 
requires  the  State  Medicaid  agency  to 
contract  with  the  State  survey  agency 
used  by  Medicare  (if  that  agency  is  the 
agency  responsible  for  licensing  health 
facilities)  to  determine  whether  facilities 
meet  the  requirements  for  participation 
in  the  Medicaid  program.  Medicaid 
participation  requirements  for  SNSs  and 
ICFs  are  in  sections  1902{a)(28)  and 
1905(c)  of  the  Act.  respectively. 
Regulations  implementing  these 
requirements  are  located  in  Part  442. 
Subparts  D,  E,  F.  and  G  of  the  Medicaid 
rules. 

Under  §442.101  of  those  rules,  the 
State  survey  agency  (SA)  certifies  to  the 
Medicaid  agency  whether  Medicaid 
participation  requirements  are  met.  The 
regulations  at  5431.610(f)(1)  require  in 
effect  that  the  SA  use  Federal  standards 
and  the  forms,  methods,  and  procedures 
designated  by  HCFA  to  determine 
provider  eligibility  and  certification 
under  Medicaid.  Section  442.30(a)(4) 
provides  that,  if  the  SA  fails  to  follow 

the  Federal  procedures  referenced  in 


§  431.610(f).  the  Medicaid  provider 
agreement  executed  on  the  basis  of  the 
SA's  survey  and  certification  will  not  be 
considered  by  HCFA  to  be  valid 
evidence  of  a  facility's  compliance  with 
participation  requirements.  When  the 
agreement  is  considered  to  be  invalid. 
HCFA  must  disallow  Federal  financial 
participation  in  expenses  incurred  by 
the  State  for  the  services  furnished  by 
that  facility. 

The  process  for  reviewing  and 
determining  facility  compliance  with 
Medicaid  health  and  safety 
requirements  is  referred  to  as  the  survey 
and  certification  process.  Specific 
requirements  for  this  process  are 
established  by  law  (section 
1902(a)(33)(B)  of  the  Act),  implemented 
and  enforced  by  regulations  (Part  442. 
Subpart  C).  and  interpreted  in  general 
program  instructions  (State  Operations 
Manual),  interpretative  guidelines,  and 
program  letters  and  memoranda.  The 
actual  survey  methods  and  forms 
constitute  part  of  these  general  program 
instructions,  and  it  has  consistently 
been  our  position  that  it  is  not  necessary 
to  place  survey  reporting  forms  and 
program  instructions  into  the  Code  of 
Federal  Regulations. 

If  a  facility  has  requested  a  provider 
agreement  in  order  to  participate  in  the 
Medicaid  program,  the  request  must  be 
denied  if  that  facility  is  found  not  to 
meet  participation  requirements.  If  a 
facility  that  has  a  provider  agreement 
does  not  meet  participation 
requirements,  its  provider  agreement 
must  be  terminated. 

HCFA  has  broad  oversight 
responsibility  for  the  Medicaid  as  well 
as  the  Medicare  program.  HCFA 
regional  offices  conduct  on-site  surveys 
of  a  sample  of  all  types  of  facilities  to 
evaluate  whether  the  survey  agency  has 
correctly  determined  continued 
compliance  of  the  facility  with  program 
requirements.  When  HFCA  reviews 
certifications  of  facilities  that 
participate  only  in  Medicaid,  it  is 
referred  to  as  "look  behind".  HCFA 
ascertains  whether  a  facility  meets 
Medicaid  participation  requirements. 
and  will  cancel  a  facility's  approval  to 
participate  in  Medicaid  if  it  determines 
that  those  requirements  are  not  met. 
This  "look  behind  "  authority  is 
contained  in  sections  1902(a)(33)(B)  and  '■ 
1910(c)  of  the  Act 

B.  Current  Survey  Process 

The  current  survey  system,  which  has 
been  in  effect  since  1974,  was  designed 
to  address  the  many  shortcomings  in 
nursing  home  care  that  became  evident 
in  the  late  1960s  and  19708.  The  process 
focused  on  structural  requirements  (such 
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as  written  policies  and  procedures,  staff 
qualifications  and  functions,  the 
presence  of  specific  agreements  and 
contracts,  and  a  physical  plant  with 
particular  characteristics)  more  than  on 
resident  outcomes,  because  at  the  time 
this  was  the  area  of  the  most  serious 
deficiencies.  Now  that  the  current 
survey  system  has  largely  succeeded  in 
improving  the  structural  problems,  it  has 
become  clear  that  further  improvements 
can  be  made  in  the  quality  of  nursing 
home  care  by  focusing  more  heavily  on 
resident  outcomes. 

C.  Revised  Survey  Method 

Beginning  in  1978,  the  Department 
approved  a  number  of  demonstration 
projects  and  experiments  with  modified 
survey  processes  that  would  focus  more 
directly  on  actual  care  provided  rather 
than  structural  requirements.  Each 
demonstration  or  experiment  sought  to 
develop  methods  and  indicators  that 
would  reveal  the  quality  of  care 
provided  rather  than  the  facility's 
capacity  to  deliver  care.  In  1982,  HCFA 
began  to  devise  a  new  survey 
methodology,  based  on  the  results  of  the 
demonstrations  and  experiments.  This 
was  commonly  referred  to  as  the  Patient 
and  Services  (PaCS)  survey. 

Also  on  May  27. 1982,  HCFA  proposed 
changes  in  the  regulations  governing 
certification  procedures  (47  FR  23404) 
which  elicited  significant  public 
response.  These  changes  dealt  with 
issues  such  as  the  frequency  of  surveys, 
the  nature  of  provider  agreements  and 
other  regulatory  provisions  related  to 
the  inspection  and  approval  of  facilities 
participating  in  Medicare  and  Medicaid, 
in  response  to  a  Congressional  mandate. 
HCFA  then  agreed  to  sponsor  a 
comprehensive  study  on  the  regulation 
of  nursing  homes  by  the  Institute  of 
Medicine  (loM)  of  the  National 
Academy  of  Sciences.  In  conjunction 
with  the  loM  study,  HCFA  also  agreed 
to  consult  with  consumer  advocacy 
groups.  State  survey  agencies  and  the 
nursing  home  industry. 

From  May  through  December  of  1983, 
HCFA  organized  a  series  of  meetings 
with  a  workgroup  composed  of  Federal. 
Stale,  consumer  and  industry 
representatives  to  identify  what  might 
be  acceptable  changes  to  the  survey  and 
certification  process.  The  work  group 
agreed  that  the  survey  process  would  be 
substantially  improved  if  it  focused  on 
care  provided,  and  identified 
observation  and  assessment  of  residents 
as  the  proper  primary  basis  for 
compliance  decisions.  The  participants 
gave  unanimous  support  to  the  general 
concepts  embodied  in  the  early  version 
of  PaCS  and  favored  eventual 
implementation  of  an  outcome-oriented 


survey  process  on  a  national  basis.  With 
their  support,  field  testing  and  refining 
of  PaCS  began. 

In  1984,  after  some  initial  pilot  tests, 
HCFA  initiated  more  extensive  testing 
in  Connecticut,  Rhode  Island,  and 
Tennessee.  The  chief  goal  was  to 
identify  any  differences  between 
findings  derived  from  PaCS  surveys  and 
those  derived  from  traditional  surveys. 
The  focal  point  was  a  series  of  130 
"double  surveys"  aimed  at  assessing  the 
validity  and  reliability  of  the  PaCS 
process.  The  results  of  this  testing,  plus 
regional  office  validation  surveys  in 
facilities  for  which  SAs  had  used  the 
PaCS  process,  showed  that — 

•  Use  of  the  PaCS  process  increased 
the  number  of  resident-related  findings. 

•  Adverse  effects  on  resident  health 
and  safety  were  more  often  described  in 
the  deficiencies  cited. 

•  Nursing  home  administrators  were 
favorably  impressed  with  the  PaCS 
process  because  it  focused  on  care 
provided. 

Based  on  the  testing  results,  HCFA 
decided  to  implement  a  refined  version 
of  the  PaCS  survey  process.  Just  as  the 
forms  and  methodology  of  the  current 
survey  process  were  not  set  forth  in  the 
regulations,  the  new  forms  and 
instructions  are  not  set  forth  in  these 
regulations,  and  any  future  changes  will 
be  implemented  through  general 
instructions,  without  further  changes  to 
these  regulations.  This  allows  flexibility 
to  revise  and  improve  the  survey 
process  as  experience  is  gained. 

D.  Effect  of  Court  Order 

On  August  9, 1985,  in  The  Estate  of 
Smith  v.  Heckler,  the  United  States 
District  Court  for  the  District  of 
Colorado  ordered  the  Secretary  to 
develop  and  publish  a  Notice  of 
Proposed  Rulemaking  (NPRM)  by 
October  31, 1985  regarding  a  new  survey 
process  that  will  enable  the  Secretary  to 
know  whether  Medicaid  nursing 
facilities  are  actually  providing  care  of  a 
high  quality.  The  district  court's  order 
was  the  result  of  a  class  action  filed  in 
1975  on  behalf  of  residents  in  Colorado 
nursing  homes.  The  plaintiffs  claimed 
that  the  Secretary  had  failed  to  carry  out 
a  duty  to  ensure  that  Medicaid  patients 
in  nursing  facilities  were  actually 
receiving  high  quality  care.  The  case 
was  originally  dismissed  by  the  district 
court  on  the  basis  that  the  Secretary  had 
the  authority  to  implement  different 
procedures,  but  had  no  mandatory  duty 
to  do  so.  However,  the  plaintiffs 
appealed  to  the  Tenth  Circuit  Court  of 
Appeals  which,  in  1984,  reversed  the 
district  court  and  raled  that  the 
Secretary  had  failed  to  fulfill  a  statutory 


duty  to  promulgate  regulations  that 
would  enable  him  to  determine  whether 
Medicaid  facilities  are  providing  high 
quality  care. 

In  compliance  with  the  District  Court's 
order  of  August  9.  we  published  an 
NPRM  on  October  31, 1985,  announcing 
our  intent  to  implement  a  new  resident- 
centered  survey  process  early  in  1986 
and  describing  the  basic  methodology  of 
the  new  survey  in  the  preamble.  The 
NPRM  also  provided  an  address  where 
interested  parties  could  write  to  obtain  a 
complete  copy  of  the  proposed  survey 
forms  and  procedures. 

E.  The  Mew  Long-Term  Care  Survey 
Process 

The  modified  long-term  care  survey 
method  consists  of  a  three-part  review 
of  a  facility's  compliance  with  program 
participation  requirements — a  review  of 
administrative  and  procedural 
requirements  (Part  A),  a  review  of 
requirements  directly  impacting  resident 
care  (Part  B)  and  a  review  of  Life  Safety 
Code  requirements.  No  changes  have 
been  instituted  in  the  Life  Safety  Code 
portion  of  the  survey.  Facilities  are  still 
required  to  be  in  continuous  compliance 
with  all  regulations  in  order  to  be 
certified.  However,  as  described  below, 
under  the  new  methodology,  a  complete 
survey  can  under  certain  circumstances 
consist  of  only  Part  B  and  Life  Safety 
Code  reviews. 

Part  A  of  the  new  survey  process 
covers  current  regulatory  requirements 
in  the  following  areas: 

•  Written  administrative  and  resident 
care  policies. 

•  Bylaws  and  other  organizational 
documentation. 

•  Written  agreements  with  outside 
resources/consultants. 

•  Committee  meeting  and  reporting 
requirements. 

•  Staff  qualifications  and  written 
development  programs. 

•  Other  written  programs,  plans  or 
systems  (e.g.,  equipment  maintenance, 
disaster  preparedness). 

Surveyors  conduct  an  on-site  evaluation 
of  the  Part  A  requirements  for  initial 
(first  time)  program  applicants.  Facilities 
not  meeting  these  requirements  are  not 
certified  for  participation.  Part  A  is  not 
generally  applied  for  resurveys  of 
participating  long-term  care  facilities.  At 
the  time  of  recertification,  a  facility  is 
required  to  attest  in  writing  that  there 
have  been  no  administrative  or 
procedural  changes  that  would  affect 
Part  A  compliance  and  that  it  agrees  to 
notify  the  State  agency  immediately  of 
any  changes  in  its  organization  or 
management  that  may  raise  questions 
regarding  continuing  compliance. 
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Facilities  an  stiU  required  taconply 
wiU>  all  Part  A  cetttBrsments.  and 
survsys  may  be  conducted  as  needed  to 
verify  compliance. 

Part  B  oi  the  new  survey  is  the  refined 
version  of  the  resideat-oriented  process 
that  has  been  iuiown  heretofore  as 
PaCS.  AH  SNFs  and  ICFs  undergo  a  Part 
B  survey  on  an  annual  basis.  The  Part  B 
process  and  forms  concentrate  on  tbe 
areas  of  the  traditional  survey  that  are 
directly  related  to  resident  care  (nursing 
services,  physician  services,  dietary 
services,  resident  activities,  etc).  The 
new  approach  stresses  resident 
outcomes  and  the  actual  provision  of 
care  and  services.  Surveyors  cite 
deficiencies  directly  from  the  review  of 
resident  care  and  treatment  rather  than 
from  a  review  of  policies  and 
procedures. 

The  Part  B  survey  is  designed  to 
provide  a  more  valid  and  reliable 
assessment  of  the  quality  of  care 
furnished  by  a  nursing  home.  Through 
the  in-depth  review  of  a  representative 
sample  of  residents,  surveyors  are  able 
to  identify  more  accurately  resident 
needs  and  problems  and,  subsequently, 
to  determine  how  well  care  is  being 
provided  to  meet  those  needs.  In 
addition,  by  requiring  surveyors  to 
follow  specific  procedures  and  to 
perform  resident  review  using  a 
specified  checklist.  Part  B  promotes 
greater  consistency  in  methodology  and 
findings  than  has  been  achieved  under 
the  process,  as  shown  by  the  following 
examples: 

•  Under  the  current  process, 
surveyors  could  evaluate  a  facility's 
policies  and  procedures  to  ascertain  that 
grooming  and  personal  hygiene  rules  are 
designed  to  satisfy  resident  needs.  Many 
surveyors  have  routinely  observed 
residents  during  the  course  of  the 
survey.  However,  a  systematic 
observation  of  individual  residents  was 
not  a  part  of  the  traditional  stirvey 
process.  Under  the  new  process, 
surveyors  focus  on  whether  resident 
needs  are  actually  satisfied.  Surveyors 
are  required  to  observe  residents  and  to 
document  whether  they  are  in  fact  clean 
and  well  groomed.  Information  provided 
by  the  residents  can  also  be  used  to 
determine  whether  such  needs  are 
regularly  met. 

•  Under  the  current  process, 
surveyors  could  review  a  sample  of 
medical  records  to  determine  if 
restorative  nursing  procedures  are 
performed  daily  and  recorded.  The  new 
process  requires  surveyors  to  speak 
with  residents  about  the  frequency  of 
the  care  and  treatments  received,  in 
addition  to  observing  and  documenting 
the  frequency  of  care  for  comparison 
with  the  medical  record.  Surveyors  then 


use  structured  worksheets  to  record 
findings  for  each  reaideRt  reviewed. 

The  major  innovation  of  the  Part  B 
survey  is  that  surveyor*  are  brought  face 
to  face  with  residents  in  a  more 
systematic  manner  in  order  that  they 
may  directly  evaluate  resident  care  in 
each  of  tbe  four  m«ior  components  of 
the  new  process: 
— Resident-centered  in-depth  tour  of  the 

facility. 
— Observation,  interviews,  and  medical 

record  reviews  of  a  sample  of 

residents. 
— Observation  of  dining  and  eating 

assistance. 
— Observation  of  drug  administration. 

Although  the  observation  of  residents 
has  always  been  an  integral  part  of  tbe 
survey  process,  the  new  methodology 
ensures  that  the  structured  observation 
of  residents  and  the  actual  care  they 
receive  is  the  focal  point  of  the  survey. 
This  improvement  is  achieved  in  large 
part  by  requiring  all  surveyors  to  employ 
the  new  forms,  including  structured 
worksheets  to  record  their  findings  m 
each  of  these  areas. 

More  specifically,  following  a 
standard  entrance  conference,  the  first 
major  component  of  the  survey  is  the 
facility  lour,  during  which  surveyors 
assess  the  facility's  physical 
environment  and  overall  care  patterns 
and  also  identify  a  representative 
sample  of  residents  for  in-depth  review. 
Guidelines  stress  that  the  tour  should 
focus  on  residents'  needs  and  whether 
or  not  those  needs  are  being  met. 

Surveyors  then  evalutate  the  physical 
condition  of  each  resident  in  the  sample 
against  a  prescribed  set  of  criteria  that 
include  such  things  as  the  resident's 
ability  to  perform  activities  of  daily 
living,  plus  grooming,  hygiene,  alignment 
and  position,  skin  condition,  and 
behavior.  The  interviewing  function  is 
carried  out  concurrently  with  the 
observation  function.  Surveyors  observe 
the  provision  of  care  and  services,  such 
as  dressing  changes  or  care  of  bed  sores 
and  note  whether  the  care  is  provided 
appropriately. 

Following  the  observation /interview, 
surveyors  review  the  medical  record  of 
each  patient  in  the  sample  to  determine 
whether  the  faciUty  has  adequately 
assessed  all  the  problems  and  needs, 
developed  a  plan  of  care  that  addresses 
those  needs,  provided  care  according  to 
the  plan,  and  evaluated  the 
effectiveness  of  care.  Through  review  of 
records,  surveyors  identify  the  patient 
problems  that  are  being  appropriately 
addressed,  those  that  have  been 
overlooked  oc  neglected,  and  those  over 
which  the  facility  has  no  control. 


A  third  major  component  of  the 
survey  is  the  focused  evaluation  of 
meals,  dining  areas  and  eating 
assistance.  By  observing  how  patients  or 
residents  are  being  fed,  how  much  help 
they  need,  and  how  much  food  they  eat, 
in  conjunction  with  determining  if  food 
trays  conform  to  diet  orders,  surveyors 
determine  whether  the  facility  is 
actually  providing  proper  nourishment. 
The  dining  observation  also  provides 
information  on  a  wide  range  of  non- 
.  dietary  issues  such  as  staff  interaction 
with  residents,  availability  and  use  of 
adaptive  equipment.  appropri|teness  of 
resident  dress  and  resident  ana  staff 
hygiene  for  meals,  etc. 

Finally,  the  drug  administration 
component  of  the  new  survey  process 
requires  surveyors  to  note  drugs  as  they 
are  prepared  for  each  patient  or 
resident,  observe  the  actual 
administration  of  each  drug  and  then 
check  the  drug  orders  to  determine 
whether  the  preparation  and 
administration  are  done  as  prescribed. 
This  methodology  ensures  that  survey 
findings  on  medication  administration 
focus  on  deficient  practices  and  cannot 
be  dismissed  on  grounds  that  drugs 
were  properly  administered  though  not 
properly  documented. 

Once  the  four  major  tasks  of  the  Part 
B  process  have  been  completed,  a 
survey  team  identifies  patterns  and 
areas  where  a  facility  appears  to  have 
difficulty  in  addressing  problems  and 
providing  care.  Surveyors  then 
formulate  deficiency  statements  based 
on  the  severity  and/or  frequency  of 
identified  care  problems.  Although 
deficiency  statements  continue  to 
require  the  exercise  of  professional 
judgment,  the  new  process  ensures  that 
each  deficiency  stems  from  resident- 
specific  examples  that  are  indicative  of 
a  breakdown  in  a  facility's  care  delivery 
system.  At  the  traditional  exit 
conference  concluding  a  survey,  the 
survey  team  meets  with  facility  staff  to 
discuss  all  findings  and  the  deficiencies 
that  will  be  cited.  Under  the  new 
process,  the  survey  team  should  be  able 
to  provide  specific  examples  of  how  a 
facility's  deficiencies  are  affecting  the 
quality  of  life  for  its  residents. 

As  in  the  traditional  survey,  facilities 
are  then  required  to  submit  a  plan  of 
correction  that  identifies  the  changes 
needed  to  ensure  correction  of 
deficiencies.  Plans  of  correction  cannot 
simply  address  treatment  of  the 
individual  residents  for  whom  problems 
are  identified,  but  must  address  the 
problems  with  the  underlying  system 
which  allowed  the  deficiencies  to  occur. 
Plans  of  correction  specific  to  residents 
identified  as  examples  of  inadequate 
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care  are  not  acceptable.  In  conducting 
followup  surveys,  surveyors  reevaluate 
the  specific  types  of  resident  care 
identified  as  deficient,  although  not 
necessarily  the  same  residents.  If  care 
problems  continue  at  this  point,  further 
action  on  the  certification  status  of 
facilities  still  out  of  compliance  follows 
traditional  procedures. 

II.  Discussion  of  Comments 

We  received  a  total  of  74  letters  of 
comment  in  response  to  the  proposed 
regulations.  They  came  from  State 
survey  agencies.  State  ombudsman 
groups  and  agencies  for  the  aging,  local 
and  national  consumer  advocate  groups, 
national  provider  organizations  and 
professional  groups  as  well  as  nursing 
home  residents  and  other  concerned 
individuals.  Very  few  of  the  comments 
addressed  the  proposed  new  regulatory 
language  mandating  that  the  States  use 
the  survey  procedures  prescribed  by 
HCFA.  Instead,  they  focused  on  the  new 
survey  process  itself 

As  discussed  below,  while  we  have 
made  some  changes  in  response  to 
comments,  we  conclude  that  none  of  the 
comments  raised  issues  which  would 
warrant  delaying  the  implementation  of 
PaCS. 

About  half  of  the  commenters 
specifically  expressed  their  support  for 
the  change  to  an  outcome-oriented, 
resident-centered  survey  process  in 
nursing  homes:  none  indicated  a 
preference  for  the  former  survey 
process.  Almost  all  commenters  had 
suggestions  for  improving  the  new 
process. 

Twenty-seven  of  the  letters,  most  of 
them  from  consumer  advocates, 
requested  that  we  extend  the  eo-day 
comment  period  to  allow  for  wider 
distribution  and  more  extensive 
consideration  of  the  new  survey  forms 
and  guidelines  and  for  review  of  the 
recently  published  Institute  of  Medicine 
(loM)  study  on  nursing  home  reform.  We 
did  not  extend  the  comment  period 
because — 

•  We  believe  it  is  important  to  the 
well-being  of  nursin^home  residents  to 
publish  final  rules  so  that  we  can 
implement  the  new  survey  process;  and 

•  The  number  and  diversity  of 
comments  indicated  that  the  60-day 
period  was  adequate. 

Comments  and  our  response  to  those 
comments  are  discussed  below. 

A.  Implementation  Schedule 

Comment:  Twenty-nine  responders 
(mostly  consumer  advocates  and  State 
agencies)  commented  on  this  topic.  Of 
these,  four  supported  immediate 
implementation  of  PaCS,  with  a  series  of 
reevaluations  at  predetermined 


intervals,  as  a  basis  for  revising  the 
methodology  and  forms.  The  other  25 
recommended  that  implementation  be 
delayed  until  one  or  more  of  a  variety  of 
activities  were  completed.  The  principal 
activities  that  commenters 
recommended  to  precede 
implementation  were: 

1.  Consider  the  recommendations 
from  the  loM  study. 

2.  Publish  all  survey  forms  and 
guidelines  as  part  of  the  NPRM  process. 

3.  Develop  and  implement  a  detailed 
training  plan  for  all  surveyors. 

4.  Revise  or  develop  supplements  for 
specified  components  of  the  process, 
e.g..  sampling  methodology,  resident 
assessment  procedures,  deficiency 
formulation  criteria. 

5.  Make  allowances  for  procedural 
variations  in  States  whose  survey 
systems  are  integrated  with  the 
inspection  of  care  program  and  assure 
appropriate  funding  for  the  new  process. 
(Sections  1902(a)(26)  and  (a)(31)  of  the 
Social  Security  Act  require  that  States 
conduct  an  annual  review  of  each 
Medicaid  recipient  who  is  in  a  long-term 
care  facility  to  determine  the  necessity 
and  desirability  of  continued  placement 
in  a  skilled  nursing  or  intermediate  care 
facility  and  the  adequacy  of  services 
available  to  meet  each  resident's  needs. 
This  review  is  knourn  as  inspection  of 
care.) 

Response.  In  general,  we  agree  that 
future  improvement  of  the  system  is 
possible  and  desirable.  However,  since 
the  new  process  has  already  been 
extensively  tested  and  refined  on  the 
basis  of  the  testing  results  as  well  as  in 
response  to  comments,  we  believe  that 
the  new  system,  already  recognized  as 
an  improvement  on  the  currenL  system, 
should  be  implemented  as  soon  as 
possible.  We  plan  to  reappraise  and 
make  changes  on  the  basis  of 
nationwide  experience,  probably  by  the 
end  of  1988.  This  will  give  us  at  leasf  6 
months  of  survey  data  to  evaluate,  as 
well  as  an  opportunity  to  obtain 
additional  comments  and  suggestions 
from  surveyors,  providers,  and  residents 
and  their  representatives.  We  do  not 
believe  that  the  specific  comments  listed 
above  warrant  delay,  for  the  following 
reasons: 

1.  The  loM  report,  which  we  did  not 
receive  until  February  28.  cited  the  new 
survey  process  as  a  "step  in  the  right 
direction"  and  a  "significant 
improvement"  over  the  current  system. 
Therefore,  even  though  the  report  also 
pointed  out  the  need  for  further  changes, 
we  believe  it  is  sufficient  to  take  into 
consideration  the  results  of  this  and  of 
other  studies  in  future  refinements  of  the 
survey  process. 


2.  We  do  not  believe  it  is  necessary  or 
appropriate  to  publish  all  survey  forms 
and  guidelines  in  an  NPRM.  it  is  neither 
required  by  statute  nor  by  the  Tenth 
Circuit  decision,  and  would  make  it 
extremely  difficult  to  make  the  further 
improvements  that  actual  experience 
with  the  system  may  indicate  are 
needed.  We  have  in  fact  made  the 
survey  forms  and  methodology  widely 
available  for  public  comment,  and  we 
believe  this  is  sufficient. 

3.  A  detailed  discussion  of  the  training 
program  is  included  in  the  following 
section. 

4.  Specific  components  of  the  survey 
process  are  discussed  below  under  other 
topics. 

5.  Regarding  the  integration  of  the 
survey  system  and  inspection  of  care, 
two  of  the  three  States  in  which  the  new 
PaCS  survey  process  was  formally 
tested  do  in  fact  use  integrated  survey 
and  inspection  of  care  procedures  and 
use  vastly  different  approaches.  Since 
these  two  States  were  able  to  use  PaCs 
in  the  combined  system  quite 
effectively,  we  do  not  anticipate 
problems  in  this  respect.  Current  funds 
are  considered  adequate  because  the 
new  process  is  expected  to  be  budget- 
neutral,  i.e.,  cost  no  more  than  the 
current  system. 

B.  Training  Program 

Comment:  Twenty-six  commenters 
addressed  the  issue  of  training 
surveyors  in  how  to  use  the  new 
process.  The  primary  concerns  raised 
were: 

•  The  overall  adequacy  of  the  new 
training  program  (8  comments). 

•  The  need  to  emphasize  resident 
interviewing  techniques  (10  comments). 

•  The  need  for  HCFA  to  train  all 
surveyors  centrally  to  ensure 
consistency  in  applying  the  new  process 
(17  comments). 

Other  commenters  suggested  that 
followup  training  be  done,  and  that,  for 
at  least  2  years,  all  newly  hired 
surveyors  should  be  trained  directly  by 
HCFA. 

Response:  First,  the  3-day  training 
program  is  a  comprehensive  one  which 
familiarizes  surveyors  with  the  new 
process  through  extensive  audio-visual 
materials  combined  with  a  series  of  case 
study  exercises.  Each  of  the  new  data 
collection  worksheets  is  covered  in 
detail  and  used  frequently.  The 
instructors  are  experienced  State  agency 
and  regional  office  surveyors  Lorn 
various  disciplines  (e.g.  nurses, 
dieticians,  pharmacists)  that  have  tested 
the  new  survey  process  in  actual 
facilities.  These  instructors  participated 
in  a  training  course  specifically  designed 
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for  instructors  diat  infrochicedl  them  •» 
all  the  training  nwlensis. 

Second,  instructora  are  ptacing 
particular  emphasis  on  interviewing 
skills,  focuanig  on  the  importance  of 
sensitivity  to  the  rights,  needs  and 
dignity  of  residesta.  We  also  wcprked 
with  the  National  Citiiens  Coalition  on 
Nursing  Home  Reform  to  develop  a 
videotape  on  intenriewmg,  using  actual 
residents  as  role  players. 

Finally,  resource  aad  time  constramts 
precluded  us  from  training  all  surveyors 
through  centrally-rtm  training  sessions. 
However,  we  have  developed  a  self- 
contained  training  module  for  uae  by  the 
Slates  and  regional  offices  in  training  all 
surveyors  who  did  not  attend  the  six 
sessions  conducted  by  HCFA.  The 
training  module  wiH  ensure  consistency 
through  the  use  of  standardized  audio- 
visual aids  and  training  manuals  to 
familiarize  all  surveyors  with  the  new 
process.  In  addition,  each  HCFA 
regional  ofQce  is  developing  a  plan  that 
includes  detailed  procedures  on  how  it 
will  work  with  each  State  survey  agency 
in  training  all  surveyors.  These  plans  are 
subject  to  central  ollice  approval  to 
ensure  consistency  among  the  regions. 
We  plan  to  conduct  foUowup  training 
early  in  1987  that  will  focus  on  problems 
or  needs  identified  during  the  initial 
stages  of  implementation.  In  addition, 
the  PaCS  training  materials  will  be 
incorporated  as  part  of  the  Orientation 
Program  for  Newly  Employed  Surveyors 
and  the  Baaic  Cawcae  for  Health  Facility 
Surveyors. 

C.  Methodology  for  Selecting  a  Sample 
ofResifhnts  (38  Comments) 

CommenL  Most  of  the  cammenf  ers 
who  addressed  this  issue  recommended 
that  the  sample  seleclkiB  procedures  be 
revised  to  ensure  that  the  sample  is 
representative  of  the  facility  as  a  whole. 

Ten  commenters,  including  nine 
consumer  advocates,  recommended  that 
sample  size  be  increased  from  TO 
percent  to  20  percent  or  more  (two 
commenters  recommended  100  percent). 
Eight  commenters  suggested  that 
surveyors  review  a  larger  sample  when 
problems  are  found.  Finally,  five 
responders  cautioned  against  allowing 
facilities  to  select  or  infhience  the 
selection  of  the  sample. 

Response:  The  procedural  guidelines 
were  revised  to  better  assist  surveyors 
in  selectmg  a  sample  that  is 
representative  of  the  facility's 
population.  Surveyors  must  first  identify 
the  following  four  categories  of 
residents: 

•  Alert,  with  light  care  needs. 

•  Confused,  with  Rght  care  needs. 

•  Alert,  with  heavy  care  needs. 

•-  Confascd,  with  hee^  care  needs. 


Next,  surveyors  select  a  proportionate 
number  of  residents  from  each  category 
for  in-depth  review.  The  guidelines  then 
spell  out  a  variety  of  care  needs  and  of 
undesirable  outcomes  (e.g.,  contractures, 
dehydration]  that  ought  to  be 
represented  in  the  sample. 

Previous  evaluations  of  the  PaCS 
process  have  shown  that  ran  dura 
sampling  alone  is  ineffective  because, 
due  to  the  often  small  number  of 
residents  with  particular  problems,  the 
sample  may  focus  on  residents  whose 
problems  are  not  representative  of  the 
facility  population.  At  the  present  we 
will  r^y  on  the  suryeyor's  professional 
judgment  in  order  to  select  a  sample  that 
targets  problem  areas.  We  have, 
however,  contracted  with  Brown 
University's  Center  for  Long-Term  Care 
Gerontology  to  conduct  a  study  that  will 
identify  the  most  effective  and 
statistically  sound  sampKng 
methodology.  GuideHnes  make  clear 
that  surveyors  can  expand  a  sample 
over  the  lO  percent  minimum  if  that  is 
necessary  to  focus  on  a  problem  found 
in  the  original  sample.  However,  we  feel 
that  a  10-percent  sample  is  adequate  to 
make  a  judgment  while  still  making 
efficient  use  of  surveyor  resources.  The 
guidehnes  have  alao  ahvays  made  dear 
to  sBrveyors  that  it  is  the  surveyor's 
resptmsibility  to  select  the  sample.  Thus, 
facilities  are  not  to  select  or  influence 
selection  of  the  sample. 

D.  Involvement  of  Resideata  (26 
Comments) 

Comment:  Commenters  expressed 
support  for  the  increased  level  of 
resident  involvement  built  into  the  new 
survey  process.  Many  stressed  the 
importance  of  protecting  the 
confidentiality  of  interview  participants, 
citing  the  possibility  of  facility 
retaliation  against  those  residents. 
Commenters  also  made  several 
additfonal  suggestions  for  facilitating 
resident  involvement  including: 

•  Develop  and  distribute  to  residents 
an  educational  brochure  to  explain  the 
new  survey  process. 

•  Permit  resident  participation  in  the 
exit  conference. 

•  Make  an  effort  to  hear  from 
representatives  of  residents  who  are 
unable  to  eommurrtcate. 

•  Allow  every  resident  to  participate 
in  the  survey. 

Response:  Both  the  procedural 
guidelines  and  the  new  surveyor  training 
program  stress-  tfte  confidential  nature  of 
interview  information  and  the  need  to 
protect  the  privacy  of  residents.  In 
documenting  compliance  decisions, 
surveyors  will  take  care  to  protect  the 
identity  of  individual  residents. 


With  respect  to  the  specific  comments 
noted  above  informational  materials 
that  have  been  madfe  widely  availaWe  to 
national  and  local  consumer  advocate 
groups,  provider  groups  and  the  States 
can  be  used  for  resident  education. 

We  do  not  believe  that  resident 
participation  in  the  exit  conference  is 
appropriate.  The  new  process  provides 
for  an  unprecedented  level  of  resident 
involvement,  but  the  findings  discussed 
at  the  exit  conference  are  often 
preliminary  in  nature  and  can  be 
misinterpreted.  We  believe  that  the 
presence  of  residents  at  the  exit 
conference  would  inhibit  frank  and  open 
discussion  of  preliminary  findings 
between  the  survey  team  and  facihty 
staff.  Residents  and  their 
represeiitatives  will  have  access  to 
formal  deficiency  findings  which  are  by 
law  (Section  1864(a)  of  the  Social 
Security  Act)  publicly  disclosable  no 
later  than  90  days  following  the  survey 
at  social  security  district  offices.  HHS 
regional  offices,  and  local  public 
assistance  offices. 

Procedural  guidelines  enconrage 
surveyors  to  converse  with  available 
family  members  or  other  representaiives 
of  residents  who  a.e  unable  to 
communicate.  Guidelines  also  instruct 
surveyors  to  wear  identification  and  to 
post  nohce  of  the  survey  in  order  to 
encourage  maximum  resident 
participation  in  the  survey. 

E.  Criteria  for  Formulating  Deficiency 
Citations  (18  Comments) 

Comment:  Commenters  felt  that  the 
system  for  determining  what  constitutes 
a  deficiency  is  inadequate.  They 
recommended  that  surveyors  use 
objective  criteria,  such  as  numerical 
norms  and  standards,  in  making  those 
determinations,  and  expressed  concern 
about  the  legal  sufficiency  of  findings 
not  based  on  such  criteria. 

Response:  The  new  PaCs  guidelines 
provide  surveyors  with  more  detailed 
instructions  than  under  the  current 
system  for  deciding,  on  the  basis  of  the 
severity  and  frequency  of  the  problems 
found,  whether  to  cite  a  deficiency. 
However,  as  in  the  current  survey 
process,  the  decision  to  cite  a  deficiency 
remains  primarily  a  matter  of  surveyor 
judgment.  The  new  survey  process, 
however,  does  have  the  potential  for 
producing  objective  criteria,  based  on 
retrospective  review  of  the  worksheets. 

Specifically,  HCFA  has  commissioned 
a  study  to  examine  the  relationship 
between  numbeis  and  types  of  negative 
findings  and  deficiency  citations  using 
the  new  survey  process.  The  study's 
findings  will  assist  us  in  delemuning 
whether  it  fs  feasible  and  desirable  to 


establish  nunterical  norms  and  ' 

standards  for  surveyor  use  on  a 
nationwide  basis.  liowever.  even 
without  such  criteria,  the  oew  process  is 
an  improvement  because  it  ensures  that 
deficiency  citations  have  a  resident- 
specific  basis  that  is  indicative  of 
breakdowns  in  a  facility's  care  delivery 
system.  We  believe  that  the  change  to 
documented  findings  based  on  the 
actual  provision  of  care  to  patients 
results  in  increased  legal  sufficiency  of 
findings. 

F.  Need  for  Standarttized  Mechanism 
for  Assessment  of  Residents 

Comment:  Fourteen  commenters, 
including  ten  State  agencies, 
recommended  that  the  new  survey 
process  include  a  standardized 
mechanism  for  the  comprehensive 
assessment  of  residents.  Several  of  the 
commenters  added  that  the  survey 
process  should  also  ensure  that  each 
resident  receives  a  standardized 
assessment  of  his  or  her  care  needs  at 
admission  and  periodically  thereafter. 

Response:  The  survey  does  not 
include  the  standardized  assessment  of 
each  resident  because  the  conditioos  of 
participation  do  not  require  this. 
However,  the  new  survey  process  does 
introduce  a  standardized  mechanism  for 
assessing  all  aspects  of  care  of  the 
residents  included  in  the  sample.  The 
observation/inlerview/recopd  review 
worksheet  covers  22  separate  areas 
including  activities  of  d«ily  hving. 
restraints,  social  services,  rehabibtation. 
activities,  etc  Surveyors  also  interview 
these  residents  and  review  each  sample 
resident's  record  to  ensure  that 
assessments,  plans  of  care, 
interventions  and  evaluations  are 
appropriate  and  current. 

G.  Involvemeat  of  Ombudsmen  (20 
Convtients) 

Comment:  Commenters,  primarily 
consumer  groups,  were  in  favor  of 
involving  ombudsmen  in  the  survey 
process;  and  requested  clarification  on 
ilCFA's  plans  to  do  this. 

Response:  HCFA  fully  supports 
ombudsman  involvement  and  is  actively 
explorirvg  the  feasibility  and  mechanics 
of  linking  the  ombudsman  program  with 
the  survey  and  certification  program. 
We  are  working  with  States  that  already 
involve  ombudsman  gr«ups  in  the 
survey  process  to  develop  a  model  for 
such  interaction.  Our  objective  is  the 
routine  exchange  of  information 
between  onbudsman  groups  and  survey 
agencies. 


H.  Recoeimendations  on  Part  A  of  the 
New  Sun'ey  Process  (11  Commeal^ 

Comment:  A  total  of  eleven 
respondents  addressed  the  use  of  Part  A 
of  the  new  process.  Five  conuneaters 
suggested  that  both  Part  A  and  Part  B  be 
conducted  on  an  annual  basis.  Another 
suggested  that  Part  A  be  performed  at 
least  tri-annually  or  that  certain  events 
(e.g.,  change  of  ownership)  or 
unsatisfactory  survey  results  trigger  a 
Part  A  survey.  Five  other  commenters 
expressed  general  objections  to  the 
facility  self-reporting  aspect  of  Part  A. 
with  one  specifying  the  need  for  onsite 
review  of  staffing  patterns. 

Response:  Part  A.  which  contains 
administrative  and  procedural 
requirements  (as  opposed  to  direct  care 
requirements),  was  designed  for  use 
with  facilities  seeking  initial 
certification  to  participate  in  Medicare 
and  Medicaid.  Facilities  which  are 
already  participating  will  be  surveyed 
using  Part  B  (phis  the  traditional  Life 
Safety  Code  survey).  These  facilities 
will  be  required  to  submit  a  signed 
statement  diat  no  changes  have  been 
made.  Conducting  annual  Part  A 
surveys  in  all  participating  facilities,  in 
conjunction  with  the  new  Part  B  process, 
would  expand  the  burden  on  both  States 
and  providers  without  any  likelihood  of 
improvement  in  direct  care.  However, 
facilities  are  still  required  to  be  in 
continuous  compKance  with  all 
requirements  (including  those  fn  Part  A), 
and  surveys  may  be  conducted  as 
needed  to  verify  compliartce.  hi 
addition,  surveyors  are  expected  to  cite 
deficienciea  in  these  areas  that  they 
discover  during  a  Part  B  survey.  The 
Part  B  sku^ey  includes  onsite  review  of 
nursing  staff  to  ensure  that  facilities 
comply  with  the  requirement  ifx  24-hour 
nursing  coverage.  Staffing  shortages  in 
other  areas  (e.g.  housekeeping,  dietary 
services,  medical  records)  will  become 
evident  in  the  course  of  the  survey's 
review  of  the  care  arwi  services  provided 
to  residents. 

/.  Need  To  Revise  the  Conditions  of 
Participation  (W  Comments) 

Comment  Commenters  recommended 
that  the  conditions  of  participation  in 
the  regulations  for  SNFs  and  ICFs  be 
revised  in  conjunction  widi  the 
implementation  of  the  new  survey 
process.  Two  commenters  cautioned 
against  using  the  PaCS  guidelines  for 
instituting  new  standards  without 
proper  administrative  procedures. 

Response:  We  are  considering 
revising  the  regulations  which  set  forth 
the  conditions  of  participation. 
However,  we  see  no  justification  for 
delaying  this  significant  improvement  in 


the  survey  system  while  changes  to  the 
conditions  are  being  considered.  The 
PaCS  guidelines  simp^  aid  the  surveyor 
in  applying  the  ciurent  regulations.  The 
guidelines  are  illustrative  and  do  not 
make  changes  io  the  requirements  of  th« 
regulations. 

/.  Integration  of  Certification  Survey 
and  Inspectioa  of  Care  Review  (9 
Comments) 

Comment:  Commenters  were 
concerned  over  the  dtifthcation  in  the 
new  resident-centered  survey  process 
and  the  inspection  of  care  review 
process.  Seven  of  these  commenters 
explicitly  recommended  that  HCFA 
prescribe  the  Integra tioo  of  the  two 
processes  on  a  natimial  basis. 

Response:  We  recogniae  the  inherent 
duplication  in  the  survey  and  inspection 
of  care  processes  and  fuITy  support  their 
integration.  We  will  continue  to  develop 
and  submit  to  Congress  legislative 
proposals  to  make  integration  a 
stattttocy  requirement. 

K.  Composition  of  Survey  Team  (9 
Comments) 

Comment:  Commenters  recommended 
various  compositions  for  the  survey 
team.  The  moat  cnmnon  suggestion  was 
that  a  team  coftsist  of  at  least  three 
health  professionals,  including  at  least 
one  registered  nurse. 

Response:  Survey  team  size  and 
composition  arc  dacided  by  the  States 
as  established  in  our  agreements  with 
States  to  coodtKt  surveys,  in  accordance 
with  Section  1864(a)  of  the  Social 
Security  Act.  PaCS  guidelines 
recommend  that  teams  include  at  least 
two  and  no  more  than  five  sxwveyors. 
and  that  the  t»am  leader  be  a  registered 
nurse.  This  recommendation  is  based  on 
PaCS  test  findings  that  teams  of  this  size 
tended  to  cite  more  and  better^ 
documented  deftciencies  than  did 
smaDer  or  larger  teams. 

L  Role  of  the  Surveyor  (8  Comments) 

CosHneitt  Commenters  felt  that 
surveyors  ought  to  de<crmine  the  'Yool 
causes"  of  facility  protHems  and  provide 
technical  assistance  to  the  facihty  in 
developing  an  appropriate  plan  oi 
correction.  They  argued  that  eliminating 
the  review  of  process  and  structural 
requtremeats  would  prevent  surveyors 
from  perfecming  this  type  of 
consultation. 

Response:  The  primary  role  of  the 
surveyor  is  to  assess  the  quality  of  care 
provided  by  the  facility.  As  such,  th* 
surveyor's  responsibility  is  to  advise 
facility  nanagemeat  of  identified 
deficiencies  and  to  ensure  that 
appropriate  corrective  action  is  taken. 


21556  Fefleral  Register  /  Vol.  51.  Nq.  114  /  Friday.  |une  13.  1986  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51.  No.  114  /  Friday.  )une  13.  1986  /  Rules  and  Regulations  21557 


JM  I 


Experience  has  shown  that  surveyor 
opinions  as  to  the  "root  cause"  of 
problems  are  not  always  correct,  often 
leading  to  unnecessary  and/or 
inappropriate  "solutions".  For  example, 
surveyors  may  identify  a  nursing 
deficiency,  but  incorrectly  conclude  that 
it  results  from  a  shortage  of  nurses, 
when  the  actual  cause  is  a  lack  of 
inservice  training.  We  believe  that  the 
more  effective  approach  is  to  advise 
facility  management  of  deficiencies  and 
require  them  to  identify  the  sources  of 
problems  and  submit  an  appropriate 
plan  of  correction.  During  the  followup 
visit,  the  surveyor  determines,  based  on 
observation  and  interview  whether  the 
problem  still  exists,  rather  than  focusing 
on  whether  the  problem's  root  cause 
was  properly  diagnosed. 

M.  Surveyor  Qualifications 

Comment:  Four  commenters 
recommended  that  HCFA  impose 
specific  educational  and  training 
requirements  on  surveyors  to  ensure 
their  capability  for  performing  a  quality 
survey. 

Response:  HCFA  is  currently  looking 
at  surveyor  proficiency,  licensing  and 
credentialing.  This  includes  State  Merit 
System  entry  requirements  as  well  as 
continuing  education  in  competency 
measures.  We  intend  to  develop 
guidelines  for  the  periodic  assessment  of 
the  training  and  proficiency  of  all  State 
surveyors,  not  just  those  that  survey 
nursing  homes.  However,  we  do  not  see 
this  as  a  reason  to  delay  PaCS. 

N.  Need  To  Improve  Enforcement 
Procedures  (7  Comments) 

Comment:  Commenters  expressed 
concern  about  the  overall  weakness  of 
the  survey  process  in  the  area  of 
enforcement.  They  felt  that  though  a 
new  survey  process  might  better  identify 
problems,  it  could  not  ensure  high 
quality  care  without  adequate  tools  for 
the  enforcement  of  quality  standards. 

Response:  Thxs  regulation  implements 
a  change  in  the  survey  methodology,  not 
in  the  enforcement  mechanism  used 
when  facilities  cannot  achieve 
compliance.  However,  the  new  survey's 
focus  on  actual  care  delivery  and 
resident  outcomes  will  increase  our 
enforcement  capability.  Identification  of 
problems  that  directly  affect  the  well- 
being  of  residents  provides  a  stronger 
basis  for  compliance  decisions.  Finally. 
HCFA  has  recently  implemented  new 
termination  procedures  that  should 
enhance  the  effectiveness  of  our 
enforcement  e^orts  because  they  will 
promote  timely  termination  of  the 
provider  agreement  when  the  facility 
cannot  achieve  compliance. 


O.  Need  to  Revise  Guidelines  (8 
Comments) 

Comment:  Commenters  recommended 
revisions  to  both  the  PaCS  procedural 
and  care  guidelines.  Most  wanted 
revisions  immediately  while  a  few  felt 
revisions  would  be  appropriate  after  at 
least  6  months  of  nationwide  use. 

Response:  We  have  developed  two 
sets  of  guidelines  to  instruct  surveyors 
in  conducting  the  new  survey  process. 
Procedural  guidelines  explain  each  step 
of  4he  methodology,  including  how  to 
use  the  structural  worksheets  and  to 
incorporate  findings  onto  the  new 
survey  report  form.  On  the  basis  of 
commenter  suggestions,  we  made  a 
number  of  revisions  to  the  procedural 
guidelines.  Examples  of  these  changes 
include: 

•  Meeting  with  resident  councils — 
Guidelines  now  elaborate  on  procedures 
surveyors  will  follow  in  meeting  with 
resident  councils  and  on  how 
information  from  these  meetings  is  to  be 
used.  • 

•  Formulation  of  deficiency 
citations — Guidelines  now  clarify  that 
surveyors  are  to  expand  the  sample  of 
residents  if  surveyors  are  not  satisfied 
after  review  of  the  initial  sample  as  to 
whether  a  deficiency  citation  is 
warranted.  Guidelines  also  instruct 
surveyors  in  how  to  expand  the  sample. 

•  Selection  of  sample  of  residents — 
Guidelines  now  provide  surveyors  with 
additional  instructions  on  how  to  select 
a  sample  of  residents  that  is 
representative  of  the  facility  population. 

Care  guidelines  contain  descriptions  of 
generally  accepted  clinical  practices  for 
the  treatment  of  typical  long-terip  care 
conditions  and  problems.  These 
guidelines  provide  surveyors  with 
consistent  and  objective  criteria  for 
performing  in-depth  review  of  resident 
care.  There  were  few  specific 
suggestions  on  revision  of  the  care 
guidelines.  Instead,  commenters 
suggested  that  one  or  more  different 
sections  of  the  guidelines  needed  to  be 
"reworked"  or  merged.  Because  of  the 
lack  of  consensus  and  specificity  in  the 
comments,  we  will  await  further 
comments  from  surveyors,  providers 
and  consumers  during  the  first  6  months 
of  actual  experience  with  PaCS  after 
nationwide  implementation  before  we 
proceed  with  refining  these  guidelines. 
We  will  also  refine  procedural 
guidelines  based  on  the  same  set  of 
comments. 

P.  Need  toMevise  Forms  (5  comments) 

Comment:  Some  responders  suggested 
that  the  survey  forms  be  revised  to 
include: 


—More  information  from  the  care 

guidelines  (e.g.  suggested  interview 

questions,  examples  of  undesirable 

outcomes  of  care). 
— References  to  all  regulatory 

requirements,  including  conditiohs. 

standards,  and  elements. 

Response:  We  believe  that,  as  a  result 
of  extensive  testing  and  revision,  the 
forms  now  contain  information 
sufficient  for  the  surveyor  to  carry  out 
the  assigned  tasks.  Collateral  materials 
are  available  (e.g..  procedural  guidelines 
and  care  guidelines)  to  provide  the 
surveyor  with  any  additional 
information  necessary  to  effectuate  the 
survey. 

As  suggested  by  commenters. 
references  to  specific  conditions  of 
participation  for  skilled  nursing 
facilities,  standards  for  intermediate 
care  facilities,  and  other  regulatory 
requirements  have  been  incorporated 
into  the  new  survey  report  forms. 

Q.  Staff  Involvement 

Comment:  Four  commenters.  all 
consumer  advocates,  requested 
clarification  of  the  selection  and  role  of 
the  facility  staff  involved  in  the  survey 
process. 

Response:  Procedural  guidelines 
instruct  surveyors  to  observe  and 
question  appropriate  staff  about  the  care 
and  treatment  of  residents  (e.g.. 
techniques  used,  frequency  of 
treatment).  Selection  of  staff  is  made  in 
accordance  with  the  selection  of 
residents  for  review.  The  role  of  the  staff 
is  to  provide  information  about  the 
resident.  Staff  should  be  involved  to  the 
extent  the  surveyor  feels  is  necessary  to 
conduct  an  appropriate  aAd  thorough 
assessment. 

R.  Inflexibility  of  New  Regulations 

Comment:  Four  respondents,  including 
three  State  survey  agencies,  expressed 
concern  over  the  lack  of  flexibility  in  the 
new  regulatory  language  requiring 
States  to  use  ".  .  .  the  survey  methods, 
procedures  and  forms  .  .  ."  that  are 
prescribed  by  HCFA.  For  example,  they 
feel  that  this  language  precludes  States 
from  adding  State  citations  to  the 
documents  or  altering  them  to 
incorporate  inspection  of  care  findings. 

Response:  The  new  regulations  are 
designed  to  promote  a  uniform  survey 
approach.  We  do  not  consider  it 
necessary  to  encourage  State 
expei'imentation.  However,  we  will 
continue  to  evaluate  and  approve 
alternative  approaches  consistent  with 
our  long-term  objectives.  We  will  make 
every  effort  to  accommodate  States  that 
wish  to  make  changes  for  the  purpose  of 
survey/inspection  of  care  integration. 


States  are  free  to  add  licensure 
requirements  to  the  survey  form  as  long 
as  this  does  not  interfere  with  the 
collection  or  processing  of  survey  data 
pertaining  to  Federal  requirements. 

5.  Dining  and  Eating  Assistance 

Comment:  Three  commenters,  all 
consumer  advocates,  suggested 
expanding  the  sample  of  residents 
selected  for  observation  of  dining/eating 
and  establishing  a  selection  criteria 
method.  One  of  these  commenters 
suggested  all  three  meals  should  be 
observed  in  one  day.  the  observation 
should  he  both  inside  and  outside  the 
dining  area,  and  surveyors  should 
intermingle  and  talk  to  the  residents 
during  the  observation. 

Response:  PaCS  procedural  guidelines 
already  include  instructions  to  expand 
the  resident  sample  when  problems  are 
identified  as  well  as  criteria  for  selecting 
residents  (e.g..  special  diets)  and 
instructions  to  observe  residents  both 
inside  and  outside  the  dining  area  and 
to  chat  with  residents  during  meal 
observation.  Procedures  mandate  that  at 
least  two  meals  a  day  must  be  observed. 
If  a  problem  in  this  area  is  detected,  it 
may  be  necessary  to  observe  a  third 
meal.  However,  to  observe  three  meals 
routinely  would  not  be  feasible  and 
would  not  be  an  efficient  use  of 
surveyor  resources. 

T.  Acknowledgment  of  Good  Care 

Comment:  Three  commenters 
suggested  that  surveyors  be  encouraged 
to  acknowledge  good  quality  care  as 
well  as  poor  care  and  that  examples  of 
good  care  be  shown  on  the  survey  report 
form. 

Response:  Although  the  survey 
process,  as  part  of  an  enforcement  ^ 
program,  necessarily  focuses  on 
deficiencies,  surveyors  also  document 
on  the  survey  report  form,  the  basis  for 
finding  that  a  requirement  is  met. 

U.  Use  of  Tape  Recorders  in  Survey 
Process 

Comment:  One  commenter  suggested 
the  use  of  tape  recorders  to  record 
findings.  The  commenter  felt  that 
recorded  findings  would  make  it  easier 
to  develop  the  deficiency  citation 
because  pertinent  data  would  not 
become  lost  in  a  paper  shuffle. 

Response:  We  believe  that  tape 
recorders  would  tend  to  intimidate 
residents  during  the  interview  or 
otherwise  inhibit  the  free  exchange  of 
information  that  is  essential  to  the 
interview  portion  of  the  survey  process. 

III.  Provisions  of  the  New  Regulations 

Although  the  court  order  requiring  us 
to  publish  regulations  regarding  (he  new 


survey  system  applied  only  to  Medicaid 
facilities,  the  survey  and  certification 
process  applies  to  the  Medicare  program 
as  well.  Accordingly,  in  Subpart  S  of 
Part  405  of  the  Medicare  regulations, 
§  405.1906  is  amended  to  specify  that  the 
survey  agency  must  follow  whatever 
methods  and  procedures  are  prescribed 
by  HCFA  in  current  general  instructions. 
(General  instructions  means  instructions 
of  general  applicability,  that  is. 
instructions  that  must  be  followed  by 
HCFA's  employees,  agents  and 
contractors.)  We  are  also  amending 
§  442.30(a]  of  the  Medicaid  rules  (which 
deal  with  the  "look  behind"  process)  to 
emphasize  that  unless  the  survey  agency 
follows  current  instructions,  there  could 
be  a  finding  that  the  Medicaid  provider 
agreement  is  not  evidence  of  the 
facility's  compliance  with  the  Medicaid 
program  requirements. 

IV.  Regulatory  Impact  Statement 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  "major  rule".  A  major 
rule  is  any  regulation  that  is  likely  to 
result  in: 

•  An  annual  impact  on  the  economy 
of  $100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign 
enterprises  in  domestic  or  export 
markets. 

In  addition,  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601-612),  we  prepare  arid  publish 
a  regulatory  flexibility  analysis  for  a 
regulation  unless  the  Secretary  certifies 
that  the  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

As  we  stated  in  the  proposed  rule 
published  October  31, 1985.  the 
provisions  of  these  regulations  do  not 
meet  any  of  the  criteria  for  a  major  rule, 
and  a  regulatory  impact  analysis  under 
Executive  Order  12291  is  therefore  not 
required.  The  regulation  changes  affect 
only  States.  States  are  not  small  entities 
under  the  RFA.  and  we  have  therefore 
determined,  and  the  Secretary  certifies, 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

V.  Paperwork  Reduction  Act  of  1980 

Section  405.1906(b)  of  this  rule 
contains  information  collection 
requirements  that  are  subject  to  Office 
of  Management  and  Budget  (OMB) 


review  under  the  Paperwork  Reduction 
Act  of  1980.  The  new  long-term  care 
survey  forms  are  currently  approved 
through  September  1987  under  OMB 
control  number  093»-O400. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
maintenance  organizations  (HMO), 
Health  professions,  Kidney  diseases, 
Laboratories,  Medicare,  Reporting  and 
recordkeeping  requirements,  Rural 
areas.  X-rays. 

42  CFR  Part  442 

Grant  programs-health.  Health 
facilities.  Health  professions.  Health 
records,  Medicaid,  Nursing  homes. 
Nutrition,  Reporting  and  recordkeeping 
requirements.  Safety. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  S— Certification  Procedures 
for  Providers  and  Suppliers  of 
Services 

1.  The  authority  citation  for  Subpart  S 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302. 1395f,  1395x, 
1395bb,  1.395CC.  1395hh.  1395qq,  1395rr.  and 
1395tt. 

2.  Section  405.1906  is  revised  to  read 
as  follows: 

§  405.1906    Dfttermining  compttanc*. 

(a)  The  decision  as  to  whether  there  is 
compliance  with  a  particular  condition 
of  participation  or  condition  for 
coverage  will  depend  upon  the  manner 
and  degree  to  which  the  provider  or 
supplier  satisfies  the  various  standards 
within  each  condition.  Evaluation  of  a 
provider's  performance  against  these 
standards  will  enable  the  State  survey 
agency  to  document  the  nature  and 
extent  of  deficiencies,  if  any.  with 
respect  to  a  particular  function,  and  to 
assess  the  need  for  improvement  in 
relation  to  the  prescribed  conditions. 

(b)  The  State  survey  agency  must  use 
the  forms,  survey  methods,  and 
procedures  that  are  prescribed  by  HCFA 
in  current  general  instructions  and 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act. 
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PART  M8    W  VUHBMnntt  TOW 

PA  YMEMT  <)QII  SRKlieO  MURSING 

AND  imCinMCDIATC  OkRE FACILITY 

SERVICES 

1.  The  authority  citation  for  Part  442  is 
revised  to  read  as  follows: 

Authority:  42  US  C.  1302. 

2.  In  §  442.30.  paragraphs  (a) 
introductary  »«cl  and  (aH4)  ara  revised 
to  read  as  fallowfi: 

§  44230    Agrevtnent  as  evidence  of 
cev  Ml  fctfltoM. 

(a)  Under  §|  440.48(8]  and  440.150  of 
this  chaTJter,  fTT  rs  availarble  in 
expenditures  for  SNF  and  !CF  services 
only  if  the  facility  has  been  certified  as 
meeting  the  requirements  for  Medicaid 
participalion.  a« -evidenced  by  a 
proMtder  agreement  executed  under  this 
part.  An  Agreement  is  sot  valid  evidence 
that  a  facility  hm£  jnet  Ihose 
requirements  if  HGFA  determines  that — 
*         •         •         *         * 

(4)The  survey  agency  failed  to  use  the 
Federal  standards,  and  the  forms, 
methods  and  procedures  prescribed  by 
HCFA  hn  camerrt  .general  instructions,  as 
required  undwr  f  «1.61tJ(n{ll  of  this 
chapter,  for  determining  the 
qualifications  of  providers;  or    , 
***** 

(Catalog  «^  Federal  Domestic  Assistance 
Program  No.  13,714  Medical  Assistance 
Program;  and  No.  13.773,  Medicare — Hospital 
inAucance. 

Dated:  April  3. 1886. 
Henry  R.  Desmarais, 

Acting  ndmirnsirator.  Health  Care  Financing 
At/ministration. 

Approved:  May  20. 1986. 
OtisltaamB. 

Secretary. 

|FR  Doc.  86-13410  Filed  6-12-86;  8:45  am) 
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LEGAL  SEBMCES  CORPORATION 
45  CFR  Part  1614 

Pnvarte  flcttomeif  Involvement 

AQCMCV:  Legal  -Servioes  Corporation. 
ACVMK  Final  rule;  amendment. 


JM  I 


SUMMMiy:  On  October  11. 1985,  the 
Board  of  Directors  approved  an 
amended  version  of  Part  1614  which  was 
published  in  the1«ederal  Register  on 
November  26, 1985.  Included  in  §  1614.1 
of  the  amended  version  was  a  new 
definition  df  thelcrm  "private  attorney." 
While  1h€«o»rd  decided  that  Part  1614 
as  amerrded  should  Republished  as  a 
fmtH  niie  and  ga  mto  tfffect  at  the 
expiratiwnirf'fbeTiOftce  period  required 
by  the  LSC  Act  and  the  Appropriations 


Act,  *  fltew  'reqneffted  and  received 
commefJts  fm  ihe  neaw  definition  in 
preparafion  for  possible  Tecansiderartion. 
After  carefelty  considertng  commerrts 
received  on  the  new  definrtion,  "the 
Board  crfOirectors  on  March  M,  1966, 
approved  an  amended  ■veraion of 
§1614.1  of  Part  WM. 
EFFECTIVE  ■date:  July  14, 1986. 
FOR  FURTHER  JMFOiMMTWM  CONTACT: 

Thomas  A  fiovaid,  Cniui.sp.l  to  the 
Division  of  Policy  Develckpment,  (202) 
863-1842. 

SUPPt-EIIEMTARVJNraraMIION:  On 
October  IX.  tfiSS.  the  Baard  of  Dipectore 
approved  an  aaeaded  veraion  of  Part 
1614  whioh  was  |>uh>ifihed  in  the  federal 
Register  on  Novamber  26. 1985.  Included 
in  §  1614.1  of  the  amended  version  was 
a  new  definition  of  the  term  "private 
attorney."  While  thefioacd  deciiied  that 
Part  1614  as  amended  should  be 
published  as  a  final  rale  and  go  into 
effect  at  the  eKpicstion  erf  the  notioe 
period  required  i)y  the  ISC  Act  and  Ihe 
Appraphatians  Act,  it  also  requested 
and  received  oannneiitfi  cm  Ihe  new 
definition  in  preparation  for  possible 
reconsideration.  The  Teviaed  legulation 
was  published  on  Iklwenifaer  26. 1985.  50 
FR  4858S.  Atvtal  <;tf  23  oannnents.  all 
timely,  were  TeceJ»»ed  by  the 
Corporation.  After  tarefully  coneidering 
these  comments.  Ihe  Board  of  Directors 
on  March  14, 1986,  approved  an 
amended  versjon  of  f  1614.1  of  Part 
1614. 

in  response  totwmments  the  Board 
voted  to  -strike  -the  last  «entence  of 
§  1614.1(d)  which  referred  to  the  Ethics 
in  Government  Act  (18  U.S.C.  207),  and 
to  add  a  new  paragraph  (e)  at  the  end  of 
§  1614.1.  Wew  paragraph  (e)  provides 
that  after  the  effective  date  of  the 
regulation  no  PAI  funds  shall  be 
committed  for  direct  payment  to  any 
attorney  who  lor  aity  portion  of  the 
previous  two  yeais  iiad  been  a  vtaff 
attorney  as  defined  in  section  1600.1  of 
the  Corporation's  regulatiorrs. 

The  Board  was  informed  that  there 
were  programs 'Which  had  laid  off  staff 
attorneys  and  then  contracted  to  pay 
them  for  servioes  relating  to  the  eame 
matters  they  were  involved  -wtth  while 
on  staff.  Arrangements  of  this  type  pose 
at  least  two  problems.  First,  they  run 
counter  to  one  of  the  purposes  of  PAl:  to 
encourage  growth  m  the  number  of 
lawyers  participating  in  the  provision  of 
legal  services  1o  the  poor.  Second,  these 
kinds  of  arrangements  create  an 
appearance  of  impropriety. 

It  should  be  noted  that  paragraphs  (d) 
and  (e)  of  5  1814.1  apply  only  for  the 
limited  purpose  Of  determining  Whether 
funds  given  to  a  partictiiar lawyer 
should  be  counted  toward  a  recipient's 


PAI  requiremeiTt.  There  are  many 
circumstances  in  whidh  it  would  be  best 
to  give  a  dienl's  case  to  someone  who 
had  been  a  staff  aUonvey.  Accordingly, 
paragraphs  lB14.1(d)  and  \e]  do  not 
prohibit  such  a  practice.  They  simply 
establish  ihat  fees  .given  a  private 
attorney  whoiias  recently  been  a  staff 
attorney  cannot  be  credited  toward  the 
PAl  requiremeiU. 

In  further  reaponae  te  i^mments,  three 
provisos  have  been  aiided  to  ensure  that 
these  two  paragraphs  are  fairly  applied 
and  that  they  further  the  goals  of  PAI. 
First,  because  the  Board  recognizes  that 
some  programs  may  already  bave 
contracted  to<io  PAJ  wooak  with 
attorneys  who  have  recently  left  staff,  it 
has  decided  to  permit  recipients  to 
honor  these  contracts  for  the  rest  of  the 
1986  fiscal  year.  Recipients  may  not, 
however,  enter  into  any  new  contracts 
for  direct  paymeirt  to  farmer  staff 
attorneys. 

Second,  comments  suggested  that  the 
prohibition  on  direct  paymerrts  to  former 
staff  attorneys  would  place  former  staff 
attorneys  who  take  pari  in  pro  bono 
publico  or  judicare  programs  a1  a 
disadvantage.  It  was  alleged,  for 
example,  that  this  provision  would 
prevent  them  from  receiving 
reimbursement  for  actual  out-of-pocket 
expenses  incurred  in  representing  pro 
bono  publico  clients  even  though  all 
other  participating  attorneys  receive 
such  reimbursement.  The  Board  did  not 
intend  paragraph  (e)  to  curtail  the 
participation  of  former  staff  attorneys  in 
these  programs.  It  wished  simply  ta 
ensure  that  former  staff  attorneys  who 
take  part  in  them  do  not  receive 
preferential  treatment.  Accordingly,  it 
has  added  a  proviso  making  clear  that 
recipients  may  use  PAI  funds  lea  pro 
bono  publico  or  judicare  projects  in 
which  former  staff  attorneys  participate. 
In  such  cases  the  only  applicable 
restriction  is  that  programs  must  apply 
to  former  staff  attorneys  the  same 
standards  that  they  apply  to  other 
participating  attorneys.  Thus,  while 
paragraph  (e)  prohibits  making  direct 
PAI  payments  to  former  staff  attorneys, 
it  does  not  prohibit  practices  such  as  the 
following:  using  PAI  funds  to  reimburse 
former  staff  attorneys  for  actual  out-of- 
pocket  expenses  incurred  as  the  result 
of  their  participation  in  a  project,  as  long 
as  all  other  participating  attorneys  are 
similarly  reimbursed;  using  PAI  funds  to 
conduct  training  programs  in  which 
former  staff  attorneys  take  part,  as  long 
as  they  do  not  receive  preferential 
treatment:  or  using  PAl  funds  to  pay  for 
training  materials  received  by  former 
staff  attorneys,  as  long  as  other 


participating  attorneys  receive  the  same 
materials. 

Third,  comments  suggested  that  under 
the  new  defmition  recipients  could  not 
count  towards  PAI  the  work  of  private 
attorneys  who  practice  in  the  same  law 
firm  with  former  staff  attorneys  since 
technically  it  is  the  law  firm  itself  that 
represents  a  particular  client  and  not 
just  the  attorney  who  renders  the 
services.  Because  such  an  effect  is  not 
intended,  the  Board  has  added  a  proviso 
clarifying  that  paragraph  (e)  is  not  to  be 
construed  to  restrict  the  payment  of  PAl 
funds  as  a  result  of  work  performed  by 
an  attorney  who  practices  in  the  same 
firm  with  a  disqualified  former  staff 
attorney. 

List  of  Subjects  in  45  CFR  Part  1614 

Legal  Services,  Private  attorneys. 

The  Board  voted  to  strike  the  last 
sentence  of  §  1614.1(d)  which  referred  to 
the  Ethics  in  Government  Act  (18  U.S.C, 
207),  and  to  add  a  new  paragraph  at  the 
end  of  §  1614.1. 

1.  The  authority  citation  for  45  CFR 
1614  continues  to  read  as  follows: 

Authority:  Sees.  1007(a)(2)(C),  1007(a)(3): 
(42  U.S.C.  2996f(a)(2)(C)  and  42  U.S.C. 
2996f(a)(3)). 

2.  In  S  1614.1  in  paragraph  (d),  the  last 
sentence  is  removed  and  a  new 
paragraph  (e)  is  added  to  read  as 
follows; 

S  1614.1    Purpose. 

■    (e)  After  the  effective  date  of  this 
regulation,  no  PAI  funds  shall  be 
committed  for  direct  payment  to  any 
attorney  who  for  any  portion  of  the 
previous  two  years  has  been  a  staff 
attorney  as  defined  in  S  1600.1  of  these 
regulations;  provided,  however,  that,  for 
the  remainder  of  the  1986  fiscal  year, 
recipients  may  honor  contractual 
arrangements  made  to  such  private 
attorneys  if  these  arrangements  were 
made  before  the  effective  date  of  this 
regulation;  provided,  further,  however, 
that  this  paragraph  shall  not  be 
construed  to  restrict  the  use  of  PAI 
funds  in  a  pro  bono  or  judicare  project 
on  the  same  terms  that  are  available  to 
other  attorneys:  and  provided  further, 
however,  that  this  paragraph  shall  not 
be  construed  to  restrict  the  payment  of 


PAI  funds  as  a  result  of  work  performed 
by  an  attorney  who  practices  in  the 
same  firm  with  such  former  staff 
attorney. 

Dated:  ]une  10, 1986. 
(ohn  H.  Bayly,  |r. 
General  Counsel. 
[FR  Doc.  86-13382  Filed  6-12-86:  8:45  am] 

MLUNG  CODE  M20-35-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1152 

[Ex  Parte  No.  274  (Sub-No.  15)] 

Revision  of  Abandonment  Regulations 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

summary:  At  50  FR  35104,  August  29. 
1985,  the  Commission  proposed  rules  to 
amend  the  rules  governing 
administrative  appeals  of  investigated 
abandonment  initial  decisions.  After 
reviewing  the  comments,  the 
Commission  is  amending  49  CFR 
1152.25(e)  (3)  to  require  parties  to  file 
with  the  Commission  administrative 
appeals  from  initial  decisions  in 
investigated  abandonment  proceedings 
in  order  to  exhaust  their  administrative 
remedies  before  appealing  the  decision 
to  a  United  iStates  Court  of  Appeals, 
This  amendment  will  satisfy  one  of  the 
fundamental  reasons  for  the  exhaustion 
doctrine — to  allow  an  agency  to  correct 
its  own  mistakes. 

date:  The  rule  will  be  effective  on  July 
14, 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Donald  ].  Shaw,  jr.  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 

Additional  informatioq  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to  T.S. 
InfoSystems,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

This  action  will  not  have  a  signficant 
impact  on  a  substantial  number  of  small 
entities. 


This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

List  of  Subjects  in  49  CFR  Part  1152 

Administrative  practice  and 
procedures.  Railroads. 

Decided:  May  30, 1986. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley.  Commissioner 
Lamboley  dissented  in  part  with  a  separate 
expression. 
Noreta  R.  McGee, 
Acting  Secretary. 

Appendix 

Title  49  of  the  CFR  is  amended  as 
follows; 

1.  The  authority  citation  for  49  CFR 
Part  1152  continues  to  read  as  follows: 

Authority:  5  U.S.C.  553,  559.  and  704;  31 
U.S.C.  9701;  45  U.S.C.  904  and  915;  and  49 
U.S.C.  10321, 10362, 10505,  and  10903  et  seq. 

2.  Section  1152.25  is  amended  by 
adding  a  new  paragraph  (e)(3)  (iii)  to 
read  as  follows: 

§  1 152.25    Participation  In  abandonment  or 
discontinuance  proceeding. 

•         *         *         •         • 

(e)  *  *  • 

(3)  *  •  • 

(iii)  In  order  to  exhaust  its 
administrative  remedies,  a  party  must 
file  an  appeal  under  paragraph  (e)(3)(i) 
of  this  section  from  the  initial  decision 
in  an  investigated  proceeding  no  later 
than  20  days  after  the  date  the  initial 
decision  is  served  before  seeking 
judicial  review.  In  the  event  an  appeal  is 
timely  filed,  administratively  final 
action  for  the  purposes  of  this  rule  is 
deemed  to  occur  when  the  Commission 
(A)  issues  its  decision  not  to  hear  the 
appeal.  (B)  fails  to  issue  such  a  decision 
within  30  days  after  the  date  the  initial 
decision  was  served,  or  (C)  hears  the 
appeal  and  issues  a  decision  on  the 
appeal.  If  the  Commission  decides  to 
hear  the  appeal,  the  decision  to  hear  the 
appeal  will  operate  as  an  automatic  stay 
and  no  certificate  will  be  issued  until  the 
Commission  has  acted  on  the  appeal. 
***** 

|FR  Doc.  86-13377  Filed  6-12-86;  8:45  am| 
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Proposed  Rules 


This  section  of  the  PEOen^L  WEQJSTER 
contains  notices  to  Mm  pbblic  of  Me 
proposed  issuance  «f  rules  arid 
regulationB.  TTw  purpose  tg  These  notices 
is  to  give  interasted  .persons  an 
opporturiity  tB  pactictpate  in  Ite  atm 
making  prior  to  ttie  adoption  of  ^Bw  final 
rules. 


JM  I 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  831 

RatlTMiMfit  Swvivor  Annuity  Seoefita 
Election;  Medical  Emnlnaflon 

AQEMCV:  OMuae  «f  iRDraennd 
Management. 

ACnow:  Propoeed  jaiiBmAing. 

summary:  The  Office  of  fersonnel 
Management  (OPM)  proposes  to  amend 
<he  civil  service  T^Hrement  regulations 
concerning  election  of  survivor  annuity 
benefits.  The  proposed  regulations 
would  require  a  retiree  to  pay  the  cost  of 
a  medical  examination  when  electing  a 
survivor  beoefift  lor  a  person  having  an 
insurable  intefeal  in  the  f etiree.  The 
retiree,  who  must  ahow  good  health  to 
qualify  to  mais  the  elecboa.  is  the 
appropriate  jparty  to  ^ear  this  cost 

date:  CommeiftB  must  he  »e<3etved  on  or 
before  August  It,  9986. 

ADDRESSES:  Send  comments  lo  Reginald 
M.  Jones,  Jr.,  Assistanl  Director  for  Pay 
and  Benefits  Policy,  Compensation 
Group,  Office  oTPersonnd  Management, 
P.O.  Box  57,  'Waslringtan,  DC  20044,  or 
deliver  totDPM.  Room  4351, 1900  E 
Street  NW.,  'WaAington,  DC. 

FOR  FURXHEB  MPOHMAnONCONTACC: 

lane  Lohr,  {2D^«S2-12fi5 

SUPPLEMEVOIMV  WtFORMAV^OH:  At  ihe 

time  of  reftremenrt  an enrplojee  mwy, 
under  certain  condtions,  «lect  1o  receive 
a  reduce  annntty  to  provide  a  survivor 
benefit  to  a  person  who  has  an  insurable 
interest  in  the  letiring  enaployee.  Section 
8339(k)(1)  of  title  5.  United  States  Code, 
limits  eligibility  for  this  type  of  annuity 
to  employees  in  good  health. 

Under  OPM's  current  procedures,  the 
retiree's  personal  physician  conducts 
the  required  physical  examination.  OPM 
pays  for  these  examinations  at  an 
average  cost  of  $200  per  case.  The 
proposed  regulations  would  require  the 
retiree  to  pay  the  cost  of  obtaining 
medical  evidence  showing  good  health. 


It  is  a  well  established  poaoiple  <lhat 
apphcaats  far  petifeuMJUthamrAe 
burden  of  proof  on  aU  queAtiens 
concerning  entitlement.  Thus,  (hey  must 
ihow  ftaiX  they  are  entifJefl  to  1he  benefit 
requested.  Because  theappbcoitihas 
this  responsibTity,  lie  or  she  Aould  also 
bear  the  cost  of  providing  the  necessary 
evidence.  The  proposed  ^ange  would 
be  consistent  with  existing  practice  for 
other  personnel  vnanagemeat  aotiens 
requiring  medical  examinations. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(bi) 
of  E.0. 12291.  Federafl  Regiflrttinn. 

Rega!rtorsr«e»aMBty  AtJl 

I  certify  thai  this  jegulatian  wiR  not 
have  a  significant  economic  lin^pact  on  a 
substantial  number  of  «Biafl  entities 
because  the  regulation  will  ony  affect 
Federal  emplsyeet  and  agencies. 

List  of  SubjectsiB  5  CFR  Part  831 

Administrative  practice  «nd 
procedures,  Claims,  Pirefigbtets. 
Government  employees.  Income  taxes. 
Intergovernmental  relations.  Law 
enforcement  dicers.  Pension. 
Retirement. 

U.S.  Office  ef  l^erseonai  JtABBagBmaoL 
Coiialailoe  fimnflc. 
Director. 
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prescube  IhroMgb  the  fxedet^  Personnel 
Manud  system  or  cither  Jssuaiices 

IFKAoc.  66-48334  jy)edi6-22-aB:a:45  am) 


PART  831--RETIHEMENT 

AcooiJiwgly.  Om  ^proposes  to  amend 
5  CFR  Part^en  as  tmRaws: 

1.  The  aulhenitycitatiaB  for  Subpart  F 
of  Part  831  contiraies  to  jeail  as  ioUows: 

AuOiaAy:  CJ.SC  as«7. 

2.  In  S  831.606,  paragraph  (d]  is  revised 
to  read  asicXlows: 

Se31.e0«    E)«c«e«-««1fwwilbi«if«er«st 
annuity. 

«  *  4  *  * 

4d)  Toeiect  an  inewiAile  interest 
annuity,  an  employee  t>r  member  must 
(1)  indicate  the  intention  to  make  the 
election  on  the  application  for 
retirement:  (2)  submit  evidence  to 
demonstrate  that  he  or  she  is  in  good 
health;  and  (3)  arrange  and  pay  for  the    . 
medical  examination  which  shows  that 
he  or  she  is  in  good  health.  A  report  of 
the  medical  examination,  signed  and 
dated  by  a  licensed  physician,  must  be 
furnished  to  OPM  on  such  form  and  at 
such  time  and  place  as  OPM  may 


REQULATOtff 


10  CFR J>aila  Z.  19,  20. 2t,^X  70, 72. 
73,  75,  and  150 

Uceaaing  Raquirementt  lor  ttie 
Independ^t  Storage  of  Spent  Nuclear 
Fuel  and  High-Level  Radioactive 
Waaia 

tk)Proctutn 

In  FR  Doc.  86-11685  beginning  on  page 
19106  in  the  issue  of  Tuesday.  May  27, 
1986.  make  the  following  correction: 

On  page  19109.  in  the  second  column, 
in  the  18th  line,  "day  cask  storage" 
should  read  "dry  cask  storage". 

BILLING  COOC  1S05-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  23 

[Docket  No.  017CE,  Notice  No.  23-ACE-161 

Special  Condltionr,  Petersen  Avlitf  ion, 
Inc..  Modified  Cessna  Model  188  Series 
Airplanes,  To  Incorporate  Anti- 
Detonation  Injecllon  (ADI)  System 
Provisions 

AOENCy:  Federal  Aviation 
Adaintstration  (FAA),  (DOli 
action:  Notice  of  proposed  »pectrf 
conditions. 


SUMMABv:  This  notice  prapeaes  to  «lopt 
special  Aooditions  fof  Peteraen  Aviation. 
Inc.,  modified  Cessna  Aiiorsit  Company 
Model  188  Series  aiiplaDcs  to 
inooiporate  ADi  previsions.  The 
certificdtioB  basis  for  the  existing  type 
design  •of  these  aii9>lanes  does  not 
^  contain  adequate  or  appropriate  safety 
standards  for  these  systems.  This  notice 
proposes  additional  airworthiness 
standards  which  the  Administrator  finds 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  original  certification 
basis  for  these  airplanes. 
date:  Comments  must  be  received  on  or 
before  July  14, 1986. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 


Regional  Counsel,  ACE-7,  Attn:  Rules 
Docket  Qerk,  Docket  No.  017CE,  Room 
No.  1558,  601  East  12th  Street.  Kansas 
City,  Missouri  64106.  All  comments  must 
be  marked:  Docket  No.  017CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7.30  a.m.  and  4.-0Q 
p.m. 

FOR  FURTHER  INrOWMATlOW  CONTACT: 

Oscar  Ball,  Aerospace  Engineer.  Aircraft 
Certification  Division.  601  East  12th 
Street,  Room  1656.  Federal  Office 
Building,  Kansas  City,  Missouri  64106, 
telephone  (816)  374-5688. 
aurpiMMwutrun  information: 

Comments  Invited 

Interested  persons  ar«  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  nianber  and  be  submitted  in 
duplicate  to  the  address  specified  in  this 
notice.  All  coaununicabons  receivad  on 
or  before  the  closing  date  for  comments 
specified  in  this  notice  will  be 
considered  by  the  Administrator  before 
taking  action  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  commmts  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  parties  both 
before  and  after  the  closing  date  for 
submission  of  comments. 

Type  Certification  Basis 

For  Restricted  Category,  Part  21  of  the 
Federal  Aviation  Regulations,  dated 
February  1, 1965;  for  Normal  Category. 
Part  23  of  the  Federal  Aviation 
Regulations,  dated  February  1. 1965-  In 
addition  (S/N  18803297  and  on)  FAR 
23.1!>59.  effective  March  1, 1978:  for  the 
T188C  only.  Part  21  of  the  Federal 
Aviation  Regulations  dated  February  1, 
1965.  and  Part  23  of  the  Federal  Aviation 
Regulations  dated  February  1, 1965,  with 
exception  to  S  23.221.  per  i  21.25(a)(1).  In 
addition.  FAR  23.1559,  effective  March  1, 
1978:  Equivalent  Safety  Items  on  S/N 
678T.  18802349  and  on.  S/N  T18803307T. 
T18803308T,  Tl8a03325T  and  on. 
Airspeed  Indicator  FAR  23.1545  (see 
Note  7  on  TCDS  on  use  of  IAS). 
Airspeed  Limitations  FAR  23.1583(aKl): 
and  any  special  conditions  resulting 
from  this  proposal. 

Background 

On  March  25. 1986.  Petersen  Aviation, 
Inc.,  Route  1.  Box  18,  Minden.  Nebraska 
68959,  submitted  an  api^ication  for 
Supplemental  Type  Cartificatc  (STC^ 
approval  of  the  design  changes 


necessary  to  incorporate  an  ADI  system 
on  the  Cessna  Model  188  Series 
airplanes.  This  installation  incorporates 
ADI  tanks,  pumps,  lines,  and  associated 
control  system  to  supply  AOi  Quid  to  the 
engine  in  measured  quantities  to  allow 
the  engine  to  be  operated  on  automobile 
gasoline  (autogas).  The  engine  will  be 
previously  certificated  for  use  of  autogas 
with  ADI  independently  of  the  airplane 
installation  certification.  Petersen 
Aviation,  Inc.,  has  indicated  to  the  FAA 
they  plan  substantially  equivalent 
modifications  to  several  other  makes 
and  models  of  small  airplanes. 

Discussion 

The  installation  of  ADI  systems  in 
small  airplanes  was  not  envisioned 
when  the  certification  basis  for  the 
subject  airplanes  was  established,  hi 
addition,  the  Administrator  has 
determined  that  the  current  Part  23  docs 
not  contain  adequate  or  appropriate 
safety  standards  for  ADI  systems; 
therefore,  an  ADI  system  is  considered  a 
novel  and  unusual  design  feature. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.101(b)(^  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  the  novel  and 
unusual  design  features  of  the  airplane. 
Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  S  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b).  effective  October  14, 198a 
and  will  become  part  of  the  type 
certification  basis,  as  provided  by 
§  21.101(b)(2). 

While  developing  these  special 
conditions,  the  FAA  determined  that  the 
ADI  fluid  (a  mixture  of  alcohol  and 
water)  is  a  flammable  liquid  in  the  same 
volatihlty  class  as  gasoline  and.  as  such, 
must  be  handled  and  protected  in  the 
same  manner.  Therefore,  these  special 
conditions  require  the  ADI  fluid  systems 
to  meet  essentially  the  same  standards 
as  the  airplane  fuel  system. 

The  FAA  has  considered  the  features 
proposed  by  Petersen  Aviation.  Inc.,  for 
the  ADI  installation  in  the  Cessna  Model 
188  Series  airplanes  and  has  concluded 
that  notwithstanding  the  existing 
requirements  applicable  to  these 
airplanes  which  did  not  envuion  the  use 
of  such  systems,  special  conditions 
should  be  promulgated  for  ADI  systems, 
in  addition  to  the  applicable 
requirements,  that  will  provide  the 
necessary  level  of  safety.  Aocortbn^, 
spedal  conditions  are  proposed: 


List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft,  Air 
transportation,  and  Safety.  The 
authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  Sees.  313(a).  601,  and  603  of  the 
Federal  AviatioB  Act  of  195&  as  amended  (49 
U.S.C  1354(a).  1421.  and  1423):  48  US.C. 
106(8)  (Revised  Pub.  L  97-449.  (antMry  12. 
1983):  14  CFR  21.16  and  21.101:  and  14  CFR 
11.28  and  11.49. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Admininstration  proposes  the  following 
special  conditions  as  a  part  of  the  type 
certification  basis  for  Cessna  Model  188 
Series  airplanes  modified  to  incorporate 
the  Petersen  Aviation,  Inc..  Anti- 
Detonation  Injection  (ADI)  system. 

1.  Each  Anti-Detonation  Injection  (ADI) 
system  must  reeet  the  applicable 
requirements  for  the  design  of  a  fuel  system 
as  specined  in  i  23.9Sl(a)  and  (b).  S  23.953{a) 
and  (b).  §  23.954.  i  23.955(a)  and  (cKl). 
S  23.959,  I  23.961.  S  Z3.963(a).  (d).  and  (e). 
§  23.965(aMl),  J  23.967(a)(1)  and  (2),  [h).  (c), 
(d).  aQd(e).  i  23.9B6,  i  23.971.  S  23.973(a).  (b). 
and  (c).  1 23.975(a)(1).  (2).  (3).  (5).  (6),  and  (7), 
§  23.977(a)(2).  (b).  (c),  and  (d).  S  23.981. 
i  23.983.  I  23.995.  (  23.9e7(a),  (b).  (c).  and  (d|. 
i  23.989.  i  23J141(a),  (b).  (c).  (d).  (f).  aad  (g). 
S  23.1143(a).  (e).  and  (f).  (  23.tl«8(a)  a«d  (c). 
and  i  23.1337(a),  {b)(l).  (2).  (3),  and  (4).  and 
(c)  of  the  Federal  Aviation  Regulations  Part 
23.  dated  February  1,  1965.  as  amended 
through  Amendment  23-30,  e)«ce^  as  set 
forth  in  Sections  2  through  4  of  these  special 
conditions. 

(2)  For  ADI  systems,  replace  the  word 
"fuel"  with  the  words  "ADI  fluid"  in  aU  Part 
23  sections  listed  in  Section  1  of  these  special 
conditions,  as  appropriate,  tn  addition, 
certain  listed  sections  are  amended  as 
follows: 

(a)  In  i  23.955(a)  General,  replace  Ihe  Rrst 
portion  of  the  first  sentence  with  The  ability 
of  the  ADI  system  to  provide  ADI  fluid  at  a 
flow  rate  and  pressure  sufficient  for  proper 
engine  operation  must  be  shown  .  .  .  ." 

(b)  In  §  23.955(c)(1).  replace  the  entire 
subparagraph  with  "this  flow  rate  is  required 
{or  each  primary  pump  and  each  ahemate 
pump,  when  each  pump  is  supplied  with 
normal  vokage." 

(c)  ki  i  23.967(d).  delete  the  first  leatence 
In  the  second  sentence,  delete  the  phrase,  "of 
a  single  engine  airplane". 

(d)  In  &  23.971.  replace  paragraph  (a)  with 
"(a)  Each  ADf  fTuid  tank  must  be  drainable  in 
the  normal  ground  attitude".  Replace 
paragraph  (b)  with  "(b)  Each  drain  re()uired 
by  paragraph  (a)  of  this  section  must  cooiply 
with  the  provisions  of  §  23.999(b)". 

(e)  tn  {  23.991.  replace  paragraph  fa)  with 
"(a)  Primary  Pumps.  (1)  The  pump  which 
supplies  ADI  fluid  to  an  engine  during  normal 
fnonfaihire)  operation  of  the  system  is  a 
primary  pttmp  and  there  must  be  one  primary 
pump  for  each  engine.  (2)  It  must  be  possible 
to  bypass  or  flow  ADI  flwd  throitgh  each 
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primary  pump."  Replace  paragraph  (b)  with 
"(b)  Alternate  provisions  to  permit  continued 
supply  of  ADI  fluid  to  the  engine  In  the  event 
of  primary  pump  failure  must  be  incorporated 
in  the  installation.  Any  pump  used  for  that 
purpose  Witl  be  an  alternate  pump  for  that 
engine.  In  paragraph  [c).  replace  the  word 
"normal"  with  the  word  "primary"  and  the 
word  "emergency"  with  the  word  "alternate". 

(f)  In  S  23.997.  replace  paragraph  (d)  with 
"(d)  Have  the  capacity  (with  respect  to 
operating  limitations  established  for  the  ADI 
system)  to  ensure  that  ADI  system 
functioning  is  not  impaired,  with  the  ADI 
fluid  contaminated  to  a  degree  (with  respect 
to  particle  size  and  density)  that  is  greater 
than  that  established  for  proper  operation  of 
the  ADI  system."  and  add  a  new  paragraph  . 
'■(e)  Be  located  with  respect  to  any  pressure 
or  flow  sensing  devices  such  that  the 
blockage  of  the  filter  will  be  detected  by  this 
device". 

(g)  In  i  23.999.  delete  subparagraph  (b)(1). 
(h)  In  S  23.1141(a).  delete  paragraphs  (d) 

and  (e)  of  S  23.777  which  are  incorporated  by 
reference. 

(i)  In  I  23.1141(a).  delete  subparagraph 
(e)(1)  of  S  23.1555  which  is  incorporated  by 
reference. 

(j)  In  S  23.1143,  as  applies  to  the  control 
and  shutoff  and  the  ADI  system,  add.  "In 
addition,  there  must  be  an  indicator  or 
warning  light  that  indicates  the  proper 
operation  or  malfunction  of  the  ADI  system." 

3.  If  the  ADI  fluid  is  injected  into  the 
induction  air  ducts,  it  must  be  injected  in  a 
location  where  the  discharge,  distribution,  or 
alomization  of  the  fluid  will  not  be  affected 
by  operation  on  either  primary  or  alternate 
air. 

4.  ADI  System  Markings.  The  ADI  filler 
openings  must  be  conspicuously  marked  at  or 
near  the  Filler  cover  with:  (a)  the  words  "ADI 
fluid":  and  (b)  the  capacity  of  the  tank  in 
either  pounds  or  gallons  consistent  with  other 
ADI  system  markings. 

Issued  in  Kansas  City.  Missouri,  on  June  3. 
1986. 

lerold  M.  Chavkin. 
Director.  Central  Region. 
|FR  Doc.  86-13327  Filed  6-12-86:  8:45  amj 
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14  CFR  Parts  21  and  23 

(Docket  Na  015CE,  Notice  No.  23-ACE-14] 

Special  Conditions;  Petersen  Aviation, 
Inc^  Modified  Beech  Model  55  Series, 
Model  58  Series,  and  Model  95<  )55 
Series  Airplanes,  To  Incorporate  Anti- 
Detonation  Injection  (ADI)  System 
Provisions 

agency:  Federal  Aviation 
Administration  (FAA).  (DOT). 
ACTION:  Notice  of  proposed  special 
conditions. 

summary:  This  notice  proposes  to  adopt 
special  conditions  for  Petersen  Aviation. 
Inc..  modified  Beech  Aircraft 
Corporation  Model  95(  )55  Series.  Model 


55  Series,  and  Model  58  Series  airplanes 
to  incorporate  ADI  provisions.  The 
certification  basis  for  the  existing  type 
design  of  these  airplanes  does  not 
contain  adequate  or  appropriate  safety 
standards  for  these  systems.  This  notice 
proposes  additional  airworthiness 
standards  which  the  Administrator  finds 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  original  certification 
basis  for  these  airplanes. 
DATE:  Comments  must  be  received  on  or 
before  July  14. 1986. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Regional  Counsel.  ACE-7.  Attn:  Rules 
Docket  Clerk.  Docket  No.  015CE,  Room 
No.  1501,  601  East  12th  Street.  Kansas 
City.  Missouri  64106.  All  comments  must 
be  marked:  Docket  No.  015CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 
FOR  FURTHER  INFORMATKMI  CONTACT: 

David  Warner,  Aerospace  Engineer, 
Aircraft  Certification  Division,  601  East 
12th  Street,  Room  1656,  Federal  Office 
Building,  Kansas  City,  Missouri  64106, 
telephone  (816)  374-5688. 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  in  this 
notice.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  in  this  notice  will  be 
considered  by  the  Administrator  before 
taking  action  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  parties  both 
before  and  after  the  closing  date  for 
.  submission  of  comments. 

Type  Certification  Basis 

The  certification  basis  for  the  Beech 
Aircraft  Corporation  Model  95(  )55 
Series,  Model  55  Series,  and  Model  58 
Series  Airplane  is  Part  S-of  the  Civil  Air 
Regulations  as  amended  to  May  15, 
1956,  and  Sections  23.1385(c),  23.1387(a) 
and  23.1387(e)  of  Federal  Aviation 
Regulations,  Part  23,  dated  February  1, 
1965,  as  amended  by  Amendment  23-12: 
Equivalent  Safety  Findings:  CAR 
Sections  3.663  and  3.757  for  Models  95- 
B55  and  95-B55A  (S/N  TC-2003  and  up). 


Models  E55  and  E55A  (S/N  TE-1084  and 
up).  Models  58  and  58A  (S/N  TH-773 
and  up):  CAR  Section  3.387  for  Models 
95-B55  and  95-B55A  (all  serials).  Models 
E55  and  E55A  (all  serials),  and  Models 
58  and  58A  (all  serials):  and  Part  36 
through  Amendment  36-10  of  the 
Federal  Aviation  Regulations  for  Models 
95-B55  (S/N  TC-2285  and  after),  for 
Models  E55  (S/N  TEl-1171  and  after), 
and  for  Model  58  (S/N  TH-1090  and 
after)  and  any  special  conditions  which 
result  from  this  proposal. 

Background 

On  August  1, 1985,  Petersen  Aviation, 
Inc.,  Route  1,  Box  18,  Minden,  Nebraska 
68959,  submitted  an  application  for 
Supplemental  Type  Certificate  (STC) 
approval  of  the  design  changes 
necessary  to  incorporate  an  ADI  system 
on  the  Beech  Model  95(  )55  Series 
airplanes.  This  installation  incorporates 
ADI  tanks,  pumps,  lines,  and  associated 
control  systems  to  supply  ADI  fluid  to 
the  engines  in  measured  quantities  to 
allow  the  engines  to  be  operated  on 
automobile  gasoline  (autogas).  The 
engines  will  be  previously  certificated 
for  use  of  autogas  with  ADI 
independently  of  the  airplane 
installation  certification.  Petersen 
Aviation.  Inc.,  has  indicated  to  the  FAA 
they  plan  substantially  equivalent 
modifications  to  several  other  makes 
and  models  of  small  airplanes^ 

Discussion 

The  installation  of  ADI  systems  in 
small  airplanes  was  not  envisioned 
when  the  certification  basis  for  the 
subject  airplanes  was  established.  In 
addition,  the  Administrator  has 
determined  that  the  current  Part  23  does 
not  contain  adequate  or  appropriate 
safety  standards  for  ADI  systems; 
therefore,  an  ADI  system  is  considered  a 
novel  and  unusual  design  feature. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  %  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  the  novel  and 
unusual  design  features  of  the  airplane. 
Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  S  11.49  after 
public  notice,  as  required  by  SS  1128 
and  11.29(b),  effective  October  14, 1980, 
and  will  become  part  of  the  type 
certification  basis,  as  provided  by 
§  21.101(b)(2). 

While  developing  these  special 
conditions,  the  FAA  determined  that  the 
aDI  fluid  (a  mixture  of  alcohol  and 
water)  is  a  flammable  liquid  in  the  same 
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volatility  class  as  gasoline  and,  as  such, 
must  be  handled  and  protected  in  the 
same  manner.  Therefore,  these  special 
conditions  require  the  ADI  fiuid  systems 
to  meet  essentially  the  same  standards 
as  the  airplane  fuel  system. 

The  FAA  has  considered  the  features 
proposed  by  Petersen  Aviation,  Inc.,  for 
the  ADI  installation  in  the  Beech  Model 
95(  )55  Series,  Model  55  Series,  and 
Model  58  Series  airplanes  and  has 
concluded  that,  notwithstanding  the 
existing  requirements  applicable  to 
these  airplanes  which  did  not  envision 
the  use  of  such  systems,  special 
conditions  should  be  promulgated  for 
suchsystems.  In  addition  to  the 
applicable  requirements,  that  will 
provide  the  necessary  level  of  safety. 
Accordingly,  special  conditions  are 
proposed. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft  air 
transportation,  and  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a).  601.  and  603  of  the 
Federal  Aviation  Act  of  1958.  as  amended  (49 
U.S.C.  1354(a).  1421.  and  1423):  49  U.S.C. 
106(g)  (Revised  Pub.  L  97-449.  )anuary  12. 
1983):  14  CFR  21.16  and  21.101;  and  14  CFR 
11.28  and  11.49. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  a  part  of  the  type 
certification  basis  for  Beech  Model 
95(     )55  Series,  Model  55  Series,  and 
Model  58  Series  airplanes  modified  to 
incorporate  the  Petersen  Aviation,  Inc., 
Anti-Detonation  Injection  (ADI)  system. 

1.  Each  Anti-Detonation  Injection  (ADI) 
system  must  meet  the  applicable 
requirements  for  the  design  of  a  fuel  system 
as  specified  in  S  23.951  (a)  and  (b).  S  23.953 
(a)  and  (b),  S  23.954.  S  23.955  (a)  and  (c)(1). 
§  23.959.  S  23.961.  \  23.963  (a),  (d).  and  (e), 

S  23.965(a)(1).  S  23.967  (a)(1)  and  (2).  (b).  (c), 
(d),  and  (e).  \  23.969.  S  23.971.  {  23.973  (a),  (b), 
and  (c).  !  23.975(a)  (1).  (2).  (3).  (5).  (6).  and  (7), 
S  23.977  (a)(2).  (b).  (c).  and  (d).  §  23.991. 
S  23.993.  §  23.995.  §  23.997  (a),  (b),  (c),  and  (d). 
^23.999.  S  23.1141  (a),  (b).  (c).  (d).  (f).  and  (g). 
i  23.1143  (a),  (e),  and  (f).  S  23.1189  (a)  and  (c), 
and  S  23.1337  (a),  (b)  (1),  (2),  (3),  and  (4),  and 
(c)  of  the  Federal  Aviation  Regulations  Part 
23.  dated  February  1, 1965,  as  amended 
through  Amendment  23-30,  except  as  set 
forth  in  Sections  2  through  4  of  these  special 
conditions. 

2.  For  ADI  systems,  replace  the  word  "fuel" 
with  the  words  "ADI  fluid"  in  all  Part  23 
sections  listed  in  Section  1  of  these  special 
conditions,  as  appropriate.  In  addition, 
certain  listed  sections  are  amended  as 
follows: 

(a)  In  §  23.955(a)  General,  replace  the  first 
portion  of  the  first  sentence  with  "The  ability 


of  the  ADI  system  to  provide  ADI  fluid  at  a 
flow  rate  and  pressure  sufficient  for  proper 
engine  operation  must  be  shown. .  . 

(b)  In  §  23.955(c)(1).  replace  the  entire 
subparagraph  with  "this  flow  rate  is  required 
for  each  primary  pump  and  each  alternate 
pump,  when  the  pump  is  supplied  with 
normal  voltage." 

(c)  In  I  23.9e7(d),  delete  the  first  sentence. 
In  the  second  sentence,  delete  the  phrase,  "of 
a  single  engine  airplane". 

(d)  In  S  23.971,  replace  paragraph  (a)  with 
"(a)  Each  ADI  fluid  tank  must  be  drainable  in 
the  normal  ground  attitude".  Replace 
paragraph  (b)  with  "(b)  Each  drain  required 
by  paragraph  (a)  of  this  section  must  comply 
with  the  provisions  of  S  23.999(b)". 

(e)  In  {  23.991,  replace  paragraph  (a)  with 
"(a)  Primary  Pumps.  (1)  The  pump  which 
supplies  ADI  fluid  to  an  engine  during  normal 
(nonfailure)  operation  of  the  system  is  a 
primary  pump  and  there  must  be  one  primary 
pump  for  each  engine.  (2)  It  must  be  possible 
to  bypass  or  flow  ADI  fluid  through  each 
primary  pump."  Replace  paragraph  (b)  with 
"(b)  Alternate  provisions  to  permit  continued 
supply  of  ADI  fluid  to  the  engine  in  the  event 
of  primary  pump  failure  must  be  incorporated 
in  the  installation.  Any  pump  used  for  that 
purpose  will  be  an  alternate  pump  for  that 
engine.  In  paragraph  (c).  replace  the  word 
"normal"  with  the  word  "primary"  and  the 
word  "emergency"  with  the  word  "alternate". 

(f)  In  S  23.997,  replace  paragraph  (d)  with 
"(d)  Have  the  capacity  (with  respect  to 
operating  limitations  established  for  the  ADI 
system)  to  ensure  that  ADI  system 
functioning  is  not  impaired,  with  the  ADI 
fluid  contaminated  to  a  degree  (with  respect 
to  particle  size  and  density)  that  is  greater 
than  that  established  for  proper  operation  of 
the  ADI  system,"  and  add  a  new  paragraph, 
"(e)  Be  located  with  respect  to  any  pressure 
or  flow  sensing  devices  such  that  the 
blockage  of  the  filter  will  be  detected  by  this 
device". 

(g)  In  S  23.999,  delete  subparagraph  (b)(1). 
(h)  In  S  23.1141(a),  delete  paragraphs  (d) 

and  (e)  of  S  23.777  which  are  incorporated  by 
reference. 

(i)  In  S  23.1141(a).  delete  subparagraph 
(e)(1)  of  S  23.1555  which  is  incorporated  by 
reference. 

(j)  In  S  23.1143.  as  applies  to  the  control 
and  shutoff  of  the  ADI  system,  add.  "In 
.addition,  there  must  be  an  indicator  or 
warning  light  that  indicates  the  proper 
operation  or  malfunction  of  the  ADI  system." 

3.  If  the  ADI  fluid  is  injected  into  the 
induction  air  ducts,  it  must  be  injected  in  a 
location  where  the  discharge,  distribution,  or 
atomization  of  the  fluid  will  not  be  affected 
by  operation  on  either  primary  or  alternate 
air. 

4.  ADI  System  Markings.  The  ADI  filler 
openings  must  l>e  conspicuously  marked  at  or 
near  the  filler  cover  with:  (a)  the  words  "ADI 
fluid":  and  (b)  the  capacity  of  the  tank  in 
either  pounds  or  gallons  consistent  with  other 
ADI  system  markings. 


Issued  in  Kansas  City.  Missouri  on  May  30. 
1986. 

Edwin  S.  Harris, 

Director,  Central  Region. 

|FR  Doc.  86-13329  Filed  6-12-88:  8:45  am) 
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14  CFR  Parts  25  and  121 

IDocfcet  No.  24M5;  Notice  No.  8«-Sl 

Airwortttiness  Standards;  Independent 
Power  Source  for  Public  Address 
System  in  Transport  Category 
Airplanes 

Correction 

In  FR  Doc.  86-11816  beginning  on  page 
19140  in  the  issue  of  Tuesday,  May  27, 
1986,  make  the  following  correction: 

On  page  19141,  in  the  second  column, 
the  10th  and  11th  lines,  should  read: 
"making  announcements  is  supplied  to 
the  PA  system  but  announcements  are 
not  being  made. 

MLUNQ  COOC  1S0S-01-4I 


14  CFR  Part  39 

(Docket  No.  8S-ASW-81 

Airworthiness  Directives;  Sikorsky 
Model  S-58  Series  and  Corresponding 
Military  Series  Helicopters 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking  (NPRM)  and 
reissuance  of  NPRM. 


summary:  This  action  withdraws  a 
previously  issued  notice  proposing  the 
issuance  of  an  airworthiness  directive 
(AD)  pertaining  to  tail  rotor  drive  gears 
on  Sikorsky  Model  S-58  helicopters  and 
reissues  a  similar  proposal  on  the  same 
model  helicopters  except  that  the 
applicability  section  of  the  new  proposal 
is  expanded  to  include  other  civil  and 
military  versions  of  these  helicopters 
which  may  use  these  same  tail  rotor 
drive  gears. 

DATS:  Comments  must  be  received  on  or 
before  July  21. 1986. 

AOORCS8CS:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Office  of 
the  Regional  Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  P.O. 
Box  1689,  Fort  Worth,  Texfis  76101,  or 
delivered  in  duplicate  to:  Office  of  the 
Regional  Counsel,  FAA,  Southwest 
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Region.  Room  156.  Building  sa  4400  Blue 
Mound  Road,  Fort  Worth,  Texas  76108. 
Comments  delivered  must  be  marked: 
Docket  No.  85-ASW-8. 

Comments  may  be  inspected  at  Room 
158.  Building  3B,  Office  of  the  Regional 
Counsel,  Southwest  Region,  between  8 
a.m.  and  4  p.m.  weekdays,  except 
Federal  holidays. 

FO«  FURTMEB  INFOHKAT10N  CONTACT 
Wayne  E.  Gaulzetti,  FAA,  Boston 
Aircraft  Certification  Office,  ANE-153. 
12  New  England  Executive  Park. 
Burlington,  Massachusetts  01803, 
telephone  (817)  273-7102. 
SUPPLEMENTARY  INFOMMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  Office  of  the 
Regional  Counsel,  Southwest  Region,  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact,  concerned  with  the  substance 
of  proposed  AD,  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped/ 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  85-ASW-8."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

After  investigating  several  in-service 
failures  of  the  tail  rotor  drive  system 
intermediate  gearbox  bevel  pinions  and 
bevel  gears  used  in  certain  Sikorsky 
helicopters,  the  FAA  determined  that  an 
unsafe  condition  may  exist  in  Sikorsky 
S-58  helicopters  using  these  bevel  gears 
and  bevel  pinions  and  issued  an  NPRM 
proposing  to  adopt  a  new  AD.  The  AD 
proposed  would  have  imposed  a 
replacement  life  limit  of  1.000  hours' 
time  in  service  for  these  pinions  and 
gears.  Subsequently,  it  has  been 
determined  that  other  civil  models  of  the 


S-58  series  and  corresponding  military 
models  of  this  helicopter  may  also  use 
the  same  bevel  pinion  and  bevel  gear 
and  thus  be  snbject  to  the  same  failure 
potential  as  the  basic  Sikorsky  S-58 
helicopter.  Therefore,  the  FAA  is 
withdrawing  the  prior  NPRM  (50  FR 
31193;  August  1, 1985).  reissuing  the 
proposal,  and  making  it  applicable  to 
Sikorsky  Model  S-58A,  B,  C,  D.  E.  F.  G, 
H.  J,  BT,  DT.  ET,  FT,  HT,  and  JT 
helicopters,  certificated  in  any  category, 
and  Sikorsky  military  Models  HH-34 
series,  SH-34  series,  and  VH-34.  series 
certificated  in  any  category. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design,  the  proposed  AD 
would  require  replacement  of  the 
intermediate  gearbox  bevel  pinion  and 
bevel  gear  prior  to  the  accumulation  of 
1,000  hours'  time  in  service  on  Sikorsky 
Model  S-58  series,  including  military 
series  helicopters. 

Aircraft  registration  records  indicate 
that  this  proposed  regulation  involves 
180  aircraft  with  only  seven  operators 
owning  four  or  more  aircraft.  The 
approximate  cost  for  each  compliance 
event  and  aircraft  would  be  $3,000.  For 
an  estimated  300  hours  of  operation  a 
year,  the  annualized  cost  of  this  action 
would  be  $900  for  each  aircraft  or 
$162,000  for  the  fleet.  Therefore.  1  certify 
that  this  action:  (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  39: 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 


PART  39— IAMEI40ED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  39.13  of  Part  39  of  the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 
Sikorsky  AifcrafI:  Applies  to  Model  S-58A,  B. 

C  D,  E.  F.  C.  H,  |,  BT.  DT.  ET.  FT.  HT, 


and  )T:  CH-M  aeries:  HH-34  series;  SH- 
34  sericK  UH-34  series:  and  VH-34 
series  helicopters  certificaled  in  any 
category  and  fiUed  with  tail  rotor 
intermediate  gearbox  input  bevel  pinions 
Part  Number  (P/N)  S1635-64114-0.  and 
output  bevel  gears  P/N  S1635-64115-0. 
(See  Note  1  for  exempt  pinion  and  gear 
configurations.) 
Compliance  is  required  as  indicated,  unless 

already  accomplished, 
(a)  To  preclude  failure  of  pinions  or  gears 

identified  above,  accomplish  the  following: 

(1)  For  applicaWe  pinions  or  gears  that 
have  attained  750  or  less  hours"  time  in 
service  of  the  effective  date  of  this  AD. 
replace  with  a  serviceatJe  pinion  or  gear,  as 
required,  prior  to  their  accumulation  of  1.000 
hours'  time  in  service. 

(2)  For  pinions  or  gears  that  have  attained 
more  than  750  hours'  time  in  service  on  the 
effective  date  of  this  AD,  replace  with  a 
serviceable  pinion  or  gear  as  required,  within 
the  next  250  hours'  time  in  service. 

(3)  Operators  who  have  not  kept  records  of 
hours'  time  in  service  on  individual 
intermediate  gearbox  bevel  gears  and  bevel 
pinions  shall  substitute  rotorcraft  hours'  time 
in  service  in  lieu  thereof. 

Note  1.— This  AD  is  not  applicable  to 
helicopters  fitted  with  tail  rotor  intermediate 
gears  which  utilize  the  following  pinion  and 
gear  combinations: 

(a)  P/N  1635-64114-101  pinion  and  P/N 
S1635-64115-101  gear. 

(b)  P/N  1635-64114-102  pinion  and  P/N 
81635-64115-102  gear. 

(c)  P/N  1635-64114-0  pinion  and  P/N 
S1635-64115-0  gear  reworked  in  accordance 
with  Sikorsky  Service  Bulletin  5883^26.  This 
rework  includes  remarking  P/N  S1635-64114- 
0  pinion  and  P/N  S1635-64115-0  gear  with 
TS-200-01  and  TS-200-2.  respectively. 

Note  2.— Refer  to  the  Equalized  Inspection 
and  Maintenance  Program  Manual  SA  4047- 
20.  Revision  10.  dated  December  14. 1984.  or 
later  FAA-approved  revision  for  retirement 
times  assigned  to  new  or  modified  bevel 
pinions  and  bevel  gears  for  the  Model  S- 
58BT.  DT.  ET.  FT.  HT.  and  JT  helicopters,  and 
to  the  Maintenance  Manual  SA  4050-15 
Section  IV.  revised  December  14. 1984,  or 
later  FAA-approved  revision  for  retirement 
times  assigned  to  new  or  modified  bevel 
pinions  and  gears  for  the  Model  S-5HA.  B,  C, 
D.  E,  F,  C.  H.  and  |  helicopters. 

(b)  Upon  request  an  alternate  means  of 
compliance  which  provides  an  equivalent 
level  of  safety  with  the  requirements  of  this 
AD  may  be  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office,  ANE-150.  FAA. 
12  New  England  Executive  Park.  Burlington. 
Massachusetts  01803. 

Issued  in  Fort  Worth.  Texas,  on  June  2. 
1968. 

Don  P.  Watson. 
Acting  Director.  Southwest  Region. 

|FR  Doc  86-13322  Filed  6-12-86:  8:45  am| 
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14  CFR  Part  39 

IDockvt  No.  88-NM-123-AD] 

Airworthiness  Directive;  McDonnell 
Douglas  Model  DC-9-10.  -30,  and  C-9 
(Military)  Series  Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD)  80-02-16  applicable  to 
McDonnell  Douglas  Model  DC-9  and  C- 
9  (Military)  series  airplanes  that 
requires  radiographic  (X-ray) 
inspections  of  the  auxiliary  emergency 
exit  door  shear  pin  fitting  assemblies. 
This  proposal  would  revise  the  existing 
applicability  statement  to  limit  the  AD's 
applicability,  and  would  provide  a 
modification  that  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  the  AD. 
DATE:  Comments  must  be  received  no 
later  than  August  4, 1986. 
ADDRESS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  86-NM- 
123-AD,  17900  Pacific  Highway  South, 
C-68966.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director,  Publications  and  Training  Cl- 
L65  (54-60).  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  4344 
Donald  Douglas  Drive.  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Michael  N.  Asahara,  Aerospace 
Engineer,  Airframe  Branch,  ANM-122L, 
FAA,  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808;  telephone  (213)  514- 
6321. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
"communications  received  on  or  before 
th^  closing  date  for  comments  specified 


above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  projrasal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rule  Docket  for 
examination  by  interested  persons,  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  8ft-NM-123-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168. 

Discussion  . 

The  FAA  issued  AD  80-02-16, 
Amendment  39-3674  (45  FR  5669),  on 
January  14, 1980,  to  require  repetitive  x- 
ray  inspections  for  cracking  of  each 
auxiliary  emergency  exit  door  shear  pin 
fitting  assembly,  and  replacement  of 
cracked  assemblies.  Three  cases  of 
cracked  assemblies  were  found,  and  in 
each  case,  the  cracks  occurred  through 
the  outboard  row  of  fasteners  which 
attach  the  door  stiffener  fitting,  door 
web,  and  frame  together.  The  cracks 
have  been  attributed  to  fatigue. 
Undetected  failure  of  the  fittings  could 
result  in  loss  of  retention  of  the  aft 
pressure  bulkhead  auxiliary  emergency 
exit  door  and  allow  rapid 
depressurization  of  the  airplane 
fuselage. 

McDonnell  Douglas  issued  Service 
Bulletin  52-117,  Rl,  dated  October  8, 
1982,  which  describes  the  replacement 
of  the  aft  pressure  bulkhead  exit  door 
asembly  with  a  new  door  assembly 
incorporating  a  heavier  gage  metal 
frame,  web  and  doubler,  and  a  shear  pin 
fitting  of  an  improved  design. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  an  amendment  to  AD 
80-12-16  is  being  proposed  to  include  an 
option  to  terminate  the  required 
repetitive  inspections  by  accomplishing 
the  modification  described  in  McDonnell 
Douglas  DC-9  Service  Bulletin  52-117, 
Rl,  dated  October  6, 1982.  or  later  FAA- 
approved  revisions. 

With  the  addition  of  new  Model  DC-9 
series  airplanes  to  the  type  certificate 
data  sheet,  the  applicability  statement 
of  the  previous  AD,  which  was 
previously  written  to  affect  all  models 
then  existing,  is  now  unnecessarily 


board.  The  usafe  condition  upon  which 
this  AD  is  based  is  not  applicable  to  the 
newer  Model  DC-9  airplanes.  This 
proposed  rule  would  amend  AD  80-02- 
16.  therefore,  to  limit  its  applicability 
only  to  those  airplanes  affected. 

It  is  estimated  that  139  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  action,  and  that  the  average 
labor  cost  would  be  $40  per  mahour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  to  U.S.  operators 
would  be  $16,680. 

For  these  reasons,  the  FAA  has 
determined  that  this  document:  (1) 
Involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  few,  it  any.  Model  DC-9  and  C- 
9  airplanes  are  .operated  by  small 
entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket 

List  of  Subjecto  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

PART  39-{ AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421  and  1423; 
49  U.S.C.  106(g)  revised.  Pub.  L  97-449, 
January  12, 1963):  and  14  CFR  11.88. 

2.  By  amending  AD  80-02-16, 
Amendemnt  39-3674  (45  FR  5669; 
January  24, 1980),  as  follows: 

A.  Revise  the  applicability  statement 
to  read: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-9-10,  -30,  and  C-9 
(Military)  series  airplanes.  Fuselage 
Numl>er8  1  through  735,  certificated  in 
any  category,  equipped  with  the  aft 
pressure  bulkhead  auxiliary  emergency 
exit  door  (P/N  5910367). 

B.  Re-identify  paragraphs  D.  through 
F.  as  E.  through  G..  respectively.  Add  a 
new  paragraph  D.  to  read  as  follows: 
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D.  Accomplishment  of  modiTication  in 
accordance  with  McDonnell  Douglas  DC-8 
Service  Bulletin  52-117.  Rl.  dated  October  6. 
1982.  or  later  FAA-«pprt)ved  re\isions. 
coRstitwtM  TermiiMtins  action  for  the 
rep««ilive  impectiaa  paquircment*  of  this  AD. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation.  3855  Lakewood  Botilevard. 
Long  Beach.  California  90646.  attention: 
Director.  PubKcations  and  Training.  Cl- 
L65  (54-60).  These  documents  also  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seatttle.  Washington,  or  at  4344 
Donald  Douglas  Drive.  Long  Beach, 
California. 

Issued  in  Seattle.  Washington,  on  June  5. 
1986. 

David  E.  Jooes. 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  88-13324  Filed  6-12-86:  8:45  am) 
wmxma  cooe  wia-m-m 
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14CFRPart39 

(Docket  Na  8S-MII-131-A01 

AirwortNnese  Directives;  British 
Aerospace  Model  BAe-146  Series 

Airplanes. 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  IAD)  that 
would  require  modification  of  the 
longitudinal  control  system  on  certain 
British  Aerospace  (BAe)  Model  146 
airplanes.  This  action  is  prompted  by 
reports  of  control  column  oscillation, 
and  is  necessary  to  prevent 
unacceptable  handling  characteristics. 
DATE:  Comments  must  be  received  on  or 
before  August  4, 1986. 
AOORESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
131-AD,  17900  Pacific  Highway  South. 
C-68966.  Seattle.  Washington  9816a  The 
applicable  service  information  may  be 
obtained  from  British  Aerospace.  Inc., 
Librarian,  Box  17414,  Dulles 
International  Airport.  Washington.  D.C. 
aMl.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Motmtain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 


9010  East  Marginal  Way  South.  Seattle. 

Washington. 

FOR  FURTMBI INTORMATION  CONTACT: 

Ms.  )udy  Colder.  Standardization 

Branch.  ANM  -113:  telephone  (208)  431- 

2900.  Maiiiag  address:  FAA,  Northwest 

Moaatain  Region.  17900  Pacific  Highway 

South.  C-6886a  Seattle.  Washington. 

9816& 

SUPmAKNTARV  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on  . 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-pubHc 
contact  concerned  with  the  substance  of 
this  proposal  will  he  filed  in  the  Rules 
Docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  85-NM-131-AD,  17900  Pacific 
Highway  South.  C-68966,  Seattle. 
Washington  98166. 

Discussion 

The  United  ICingdom  Civil  Aviation 
Authority  ICAA)  has,  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
FAA  of  an  unsafe  condition  which  exists 
in  the  longitudinal  control  system  on 
certain  BAe  Model  146  airplanes.  Under 
particular  combinations  of  speed, 
altitude,  center  of  gravity,  and  wing  fuel 
loads,  control  column  oscillation  has 
been  experienced.  This  condition,  if  not 
corrected,  can  result  in  unacceptable 
handling  characteristics  of  the  airplane 
during  flight.  British  Aerospace  issued 
BAe  Model  146  Service  Bulletin  27-42- 
00671A,  dated  August  19. 1985,  which 
describes  changes  to  the  pitch  control 
system  which  will  prevent  this  condition 
from  occurring.  The  CAA  has  required 
compliance  with  this  service  bulletin. 


This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  Slates  under 
the  provisions  of  i  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
compliance  with  the  previously 
mentioned  service  bulletin. 

It  is  estimated  that  10  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $3,200.  Document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  rwf 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($320).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  placed  in  the  docket. 

Ust  of  Sub)acts  in  14  CFR  Pert  39 

Aviation  safety.  Aircraft. 


The  Proposed  Amendment 

PART  39-[AMENDEDl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  1354(aJ,  1421  and  1423; 
49  use  10e(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directiVe: 

British  Aerospace:  Applies  to  Model  BAe-146 
series  airpUnes,  as  cited  in  the  BAe 
Service  Bulletin  27-42-00671A  daled 
August  19, 1985.  certificated  in  any 
category.  Compliance  is  required  within 
80  days  after  the  effective  date  of  this 
AD,  unless  previously  accomplished.  To 
prevent  control  column  oscillations. 
•ccom|)lish  Ibe  following: 
1.  Modify  (he  elevator  control  system  in 

accordance  with  BAe  Service  Bulletin  27-42- 

00671A,  daled  August  19, 1985. 


2.  An  ahemate  laeans  of  compliance  or 
adjustmeat  of  tiie  tXMnplianoe  time,  which 
provides  an  acceptable  level  of  safety,  way 
be  used  when  a|>proved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Region. 

3.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplsoes  to  a  baae  for  tke 
aowaipllshmenlvf  w^ection  and/or 
modiBcatioin  iw|Micd  bjr  tiiia  AO. 

AH  persons  affected  by  this  proposed 
directive.  vAm  have  not  already 
received  the  applicable  service 
document  from  the  manufacturer,  may 
obtain  copies  upon  request  to  British 
Aerospace.  Inc..  Librarian.  Box  17414, 
Dulles  International  Airport, 
Washington,  DC  aXMI.  llus  document 
may  be  examined  at  the  FAA, 
Northwest  Moentain  Region.  17900 
Pacific  Highway  Soeth.  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
CertificaHon  OfBce,  9010  East  Marginal 
Way  South,  Seattle.  Wa^ngton. 

Issued  in  Seattle^  Washingtoa  on]une  5. 
1988. 

David  E.  |onas. 

Acting  Djrvctor.  Narlhwost  Mountain  Region. 
(FR  Doc.  66-13325  Filed  6-U-6B:  &45  am] 
aiLLMlG  COOE  4S1S-U-4I 


14  CFR  Part  39 

(Docket  Number  8S-ANE-2ei 

Airworthtaess  Directives:  Pratt  * 
WhMney  (PW|  JTtO-TOK  -217.  and 
-217A  TurtMfaa  Engines 

agency:  Federal  Aviation 
Administration  tFAA),  DOT. 
action:  Notice  of  propose  nilemaking 
(NPRM). 


>y:  This  notice  proposed  to  adopt 
an  airworthiness  directive  (AD]  that 
would  require  the  removal  and 
replacement  of  stage  5  low  pressure 
compressor  (LPQ  blades  on  certain  PW 
)T8D-200  series  engines.  A  stage  5  LPC 
blade  flutter  boundary  has  been 
identified  in  the  engine  operating 
envelope  within  the  LPC  rotor  speed 
redline  Kmit.  T^ie  proposed  AD  is 
needed  to  prevent  flutter  induced  high 
cycle  fatigue  failure  of  stage  5  LPC 
blades  which  could  result  in  the  loss  of 
engine  power. 

date:  Comments  must  be  received  on  or 
before  September  26, 1986. 
ADORESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Admiaistration.  New  England 
R^ioa,  OiSice  of  die  Regional  CouaseL 
Attention:  Rules  Docket  Number  66- 
AN£-^  12  New  EBgiaad  Executive 
Park.  Bertii^oe.  MassadnseMs  aieos. 


or  delivered  in  dup&cate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
Docket  Number  e6-ANE-20. 

Comments  may  be  mspected  at  die 
New  EngiaiKi  Region.  Office  of  the 
Regional  Counsei  Room  Number  311. 
between  the  hours  of  8:00  a.m.  aad  430 
p.m.,  Monday  tliroagh  Friday,  except 
Federal  holidays. 

The  applicable  serrioe  bulletin  (SB) 
may  be  obtained  troa  Pratt  A  Whitney, 
Publication  Department.  P.O.  Box  611, 
Middletowa  Connecticut  06457. 

A  copy  of  the  SB  n  contained  in  Rules 
Docket  Number  .a6-AN£-2a  in  die 
Office  of  the  Regional  Counsel  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 
FOR  FUmiER  INFORMATION  CONTACT 
)ia  jooes.  Eqgiae  Certification  Branch. 
AI^-141,  Engine  Certification  Office, 
Aircraft  Certification  Division.  Federal 
Aviation  Administration,  New  England 
Region.  12  New  England  Executive  Park. 
Burlington.  Massachusetts  01803. 
telephone  (6ir)  273-7121. 
8UM>LCM»«TAinr  mPONMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communicatioas 
should  identify  the  regulatory  docket 
number  and  be  sabmitted  ia  duplicate  to 
the  address  specified  above.  All 
coauaenications  received  oa  or  b^re 
the  closing  date  for  camraents  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
ohaiaged  ia  the  ii^  of  comments 
received. 

Comsaents  are  specifically  invited  on 
the  overall  regulatory,  eoooomic 
envirojimentaL  aad  energy  aspects  of 
the  proposed  rule.  AH  comments 
mdMaitted  wiU  be  available,  both  l>eibre 
and  after  die  dosing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above  Cor  exaaunation  by  interested 
persona.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
'  sufaetance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
sUteraent  Is  made:  'Comments  to 
Docket  Number  «6-^Al^-ar.  The 
postcard  wiU  be  date/time  staaq>ed  and 
returned  to  the  oommenter. 

The  FAA  has  determined  that  stage  5 
LPC  blade  flutter  a»y  t>e  experienced  on 
oertain  JTBD-aoO  series  engines  in  the 


engine  operating  envelope  within  the 
LPC  rotor  speed  redline  limit.  Flutter  of 
the  blade  could  result  in  blade  fracture 
and  the  loss  of  engine  power.  Blade 
flutter  and  subsequent  failure  have  been 
demonstrated  during  development 
testing  at  PW.  There  have  been  no 
failures  in  service  to  date. 

Since  this  condition  is  likely  to  exist 
or  develop  in  other  engines  of  the  same 
type  Aesiga.  the  proposed  AD  would 
require  rqalaceinent  of  existing  stage  5 
LPC  blades  with  an  improved  durability 
blade  in  aocordance  wjd>  PW  SB  5618. 
dated  Noveotber  26. 1965. 

Condusion: 

The  FAA  has  determined  that  this 
proposed  regulation  only  inxtilves  674 
PW  JTaD-200  series  engines  at  an 
appnudmaXe  cost  of  26.2  million  dollars. 
It  has  also  been  determined  that  few,  if 
any.  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  will  be 
affected  since  this  proposed  regulation 
affects  only  operators  using  McDormell 
Douglas  MD-80  series  aircraft  in  which 
the  }T6D-^200  series  engines  are 
installed,  none  of  which  are  believed  to 
be  small  entities.  Therefore.  I  certify  that 
this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Re^latory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979J;  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT", 

List  of  Subjecto  m  14  CFR  39 

Engines,  Air  transportation.  Aircraft 
Aviation  safety.  Incorporation  by 
Reference. 

The  Proposed  Amendment  « 

PART  3»-(  AMENDED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-448, 
(anuary  12, 1983);  and  14  CFR  11.85. 

2.  By  adding  to  {  39.13  the  fallowing 
new  airworthiness  directive  (AD): 
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Pratt  ft  Whitney:  Applies  to  Pratt  &  Whitney 
(PW)  IT8D-209,  -217.  and  -217A  turbofan 
engines. 
Compliance  is  required  on  or  before 
October  30. 1988.  unless  already 
accomplished. 

To  prevent  failure  of  the  stage  5  low 
pressure  compressor  (LPC)  blade,  accomplish 
the  following: 

Remove  from  service  LPC  blades  Part 
Number  (P/N)  778505  and  replace  with  LPC 
blades  P/N  804505.  in  accordance  with  PW 
Service  Bulletin  (SB)  56ia  dated  November 
26. 1985.  or  FAA  approved  equivalent. 

Note.— Future  FAA  approved  blade  designs 
may  be  used  in  lieu  of  P/N  804505 
replacement  blades  as  an  equivalent  means 
of  compliance. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  FAR  21.197  and  21.199  to  a 
base  where  the  AD  can  be  accomplished. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Engine 
Certification  OfTice,  Aircraft  Certification 
Division,  Federal  Aviation  Administration, 
New  England  Region,  12  New  England 
Executive  Park,  Burlington.  Massachusetts 
01803. 

Upon  submission  of  substantiating  data  by 
an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  Engine 
Certification  Office,  New  England  Region, 
may  adjust  the  compliance  time  specified  in 
this  AD. 

The  FAA  will  request  the  permission 
of  the  Federal  Register  to  incorporate  by 
reference  the  manufacturer's  SB 
identified  and  described  in  this 
document. 

Issued  in  Burlington,  Massachusetts,  on 
|une  4, 1988. 
Robert  E.  Whittiiigtoa, 
Director.  New  England  Region. 
|FR  Doc.  86-13330  Filed  6-12-86;  8:45  am] 

HUJNG  COOC  M10-1S-M 


14  CFR  Part  71 

(Airspace  Dodtet  No.  86-ANM-7] 

Proposed  Revocation  of  Hailey,  ID 
Transition  Area 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


System  Management  Branch,  ANM-530 
Federal  Aviation  Administration. 
Docket  No.  88-ANM-7, 17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FO«  FURTMER  INFOHMATION  CONTACT: 

Katherine  G.  Paul,  ANM-535  Federal 
Aviation  Administration.  Docket  No.  Bfr- 
ANM-7, 17900  Pacific  Highway  South. 
C68966,  Seattle.  Washington  98168. 
Telephone:  (206)  431-2535. 
SUPPI^MENTARY  INFORMATION: 


summary:  This  notice  proposes  to 
revoke  the  transition  area  at  Hailey, 
Idaho.  The  standard  instrument 
approach  procedure  and  the  departure 
procedure  for  the  Friedman  Memorial 
Airport  have  been  cancelled.  As  a 
result,  this  action  proposes  to  return  the 
associated  1.200  foot  transition  area  to  a 
non-controlled  status. 
date:  Comments  must  be  received  on  or 
before  August  4. 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager,  Airspace  & 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental. 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
duplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-ANM-7".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  any  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Airspace  & 
System  Management  Branch.  17900 
Pacific  Highway  South.  C-68966,  Seattle. 
Washington  98168.  Communications 
must  identify  the  notice  number  of  this 


NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revoke  the  transition  area  at 
Hailey,  Idaho,  and  return  it  to  a  non- 
controlled  status. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.68  dated  January  2. 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  Is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
vi^arrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  Transition  Areas. 
The  Proposed  Amendment 
PART  71— I  AMENDED) 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AutlMrity:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C.  108(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  ii.ee. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 
Hailey.  Idaim— (Removedl 

"That  airspace  extending  upward  from 
1.200  feet  above  the  surface  from  lat. 
43*3800 "  N,  long.  114'27'00"  W.:  thence 
eastbound  to  lat.  43*3600-  N..  long.  114*00 00 
W.;  thence  southbound  to  lat.  43'17'30"  N.. 
long.  n4'00'00'  W.;  thence  westbound  to  lat. 
43M7'30"  N..  long.  114'2700"  W.;  thence 
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northbound  to  tiie  point  of  beginning;  and 
excludiqg  thai  airaf»ace  overiying  V-231  on 
the  east  side  and  V-500  on  the  south  tide  of 
the  area." 

Issued  in  Seattle.  Waskington.  on  June  5. 
1986. 

David  E.  {ones. 

Manager.  Air  Traffic  Division.  North  west 
Mountain  ItegJan. 
(FR  Dec.  86-1S834  Filed  6-1Z-86;  «:45am] 

BIliJNQ  CODE  4910-1S-M 


14  CFR  Part  71 

(Alrepac*  Docket  No.  86-ASO-14] 

Proposed  Dsaignalion  of  Transition 
Area;  Montasuina,  GA 

'  AQGNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
designate  the  Montezuma,  Georgia, 
transition  area  to  accommodate 
Instrument  Flight  Rule  (IFR) 
aeronautical  operations  at  Dr.  C  P. 
Savage,  Sr.,  Airport.  This  action  will 
lower  the  base  of  controlled  airspace 
from  1,200  to  700  feet  above  the  surface 
in  the  vicinity  of  the  airport  An 
instmment  approach  procedure,  based 
on  the  proposed  Monteruma  Non- 
Directional  Radio  Beach  (RBNl  w^ich  is 
.  to  be  located  2J  miles  north  of  the 
airport  is  being  developed  to  serve  the 
airport  and  the  cODtrolled  eirspaoe  is 
required  for  protection  of  IFR 
aeronatitical  activities. 

DATE:  Comments  must  be  received  on  or 
before  July  18. 1986. 

addresses:  Send  comments  on  1^ 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  ASO-530, 
Manager,  Airspace  and  Procedures 
Branch,  Docket  No.  85-ASO-14;  P.O. 
Box  2063a  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive, 
East  Point  Georgia  30344,  telephone: 
(404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT 
Donald  Ross,  Supervisor,  Airspace 
SectioR.  Airspace  and  Procedure* 
Braack  Air  TraSac  Divisioit.  Feder«i 
AviatiiM  Adauaistratioa.  PJX  Box 
20636.  Atlanta,  Georgia  30320;  telephone: 
(404^  765-7M6. 
SUPRlfMENTARV  IHPORMATfON: 

Comments  Invited 

Interested  parties  ere  invited  to 
participate  ui  this  proposed  rulemaking 
by  submittirtf  such  written  data,  views 


or  arguments  as  they  may  desire. 
ConMKBte  that  provide  \hie  factual  basis 
supporting  lite  vtewi  and  suggestions 
presented  are  particulariy  Iwipful  in 
developing  reaaoaed  regiilatai7  decision 
on  die  proposal.  Comments  are 
specificaiiy  inrited  aa  the  overail 
regulatory,  eoanotnic^  environaaeirtal, 
and  enecgj  aspects  of  the  proposal. 
CommiHiicatiors  sboukl  identify  the 
airspace  docket  and  be  sofamitted  in 
triplicate  to  the  address  listed  above. 
Commealers  wishing  the  FAA  to 
acknowledge  receipt  al  thtie  comments 
on  ibis  ixrtioe  nast  submit  with  those 
fiomineB'ts  a  sei/-addressed,  stamped 
postcard  oa  wlnck  the  fbUowing 
statement  is  aaade:  "Conunents  to 
Airspace  Docket  No.  86-A90-14."  The 
postcard  will  be  dste/tirae  staaiped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  tiefore  taking  action  on 
the  propoeed  rule.  The  proposal 
contained  ia  tkis  notice  may  be  changed 
in  the  light  of  oommeats  received.  All 
conmtents  auboritted  will  be  available 
for  examinaticm  in  tbe  Office  of  the 
Regional  Counsel.  Room  85Z.  9400 
NoriaaR  Berry  Drive,  East  Point,  Georgia 
30*44,  both  before  and  after  the  dosing 
date  for  comments.  A  report 
summahcing  each  substantive  public 
contact  with  FAA  personnel  oontxraed 
widi  tbis  rulemaking  will  be  filed  in  the 
docket 

AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRMJ 
by  submitting  a  request  to  tiw  Federal 
Aviation  Adaiiniatratian,  Manager, 
Air^ace  and  ftoceAires  Branch  (ASO- 
530).  Air  Traffic  Division.  PX3.  Box 
206SG.  Atlanta.  Georgia  30300. 
Communications  mist  ideaftify  the 
notice  naaber  of  tbis  NPRM.  Persons 
intereated  «  being  {daoed  on  a  mailing 
hat  ior  Atfare  NPRM's  abould  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  wWch  describes  tbe  application 
procedore. 

The  Proposal 

The  FAA  ic  ooasidlering  an 
araendaent  to  I  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71  j  that  will  tie^gnate  tbe 
Monieuuaa.  Geofgia.  transition  area. 
This  actioa  wiU  provide  oontroUed 
airspace  tor  aircraft  eicecuting  a  new 
instruneat  apfvoacb  procedure  to  Dr. 
Cil  Savage.  St.,  .Aiiport  if  tbe  proposed 
deaignatioo  of  tbe  tonnsitioB  area  is 
found  acceptable,  die  opeiating  status  of 
the  aiiport  will  be  ckan^ad  «a  iFR. 
Seotioa  71.I18I  nf  Pvt  71  of  (he  Federal 


Aviation  Regulations  was  lepaMished  in 
FAA  Handbook  7400.6B  dated  January  2. 
1986 

The  FAA  has  deiecmioed  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  w^nch  fiequent  artd 
routine  amendments  are  necessary  to 
keep  dieas  operationalty  cmrenl.  It, 
therefore,  (ij  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  "is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  aitd  (3}  does  not 
warrant  preparatioa  of  a  regulatory 
evaiuatkm  as  tbe  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  trafftc 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  si^iificant 
economic  inpaOt  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiHty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 
The  Proposed  Amendment 


PART  71 -{AMENDED] 

Accordir^y,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aurifeority:  49  UJSC  1348(a).  13544a).  ISIO, 
Executive  Order  M8S4;  «t  U.SJC  iae(g) 
{Revised  Pob  L  97-449.  Jani»«rjr  12.  IflSJj:  14 
CFR  11.69. 

S71.1S1    [Anwnded] 

2.  Section  71.181  is  amended  as 
follovrs: 

MoBtaBiaB*.  GA— f Ne«i 

That  mpace  guteiidiin}  upward  from  7S9 
feet  above  the  svifaoe  within  a  6.5-mile 
radius  of  Dr  C  P  Savage,  9r.,  Airport  (Lst. 
sririr  N..  l-an»  M-^nr-  W.);  witton  4.S 
miles  each  side  of  the  388"  bearing  from  the 
McMrteruna  RBN  (Ut  STZZIC'  N.  l^ong. 
M'OO'ZT*  W.).  I  iiliBiliii  from  the  e.S-mile 
radius  area  to  11  miles  aorth  of  tbe  RBN 

Issued  in  East  Puint,  Georgia,  on  April  14, 
1986. 

lames  U  Wrii^t 

ActinfManager,  Air  Traffic  Oivkitm. 
Southern  Region. 

[FR  Doc.  8»-13a93  Filed  6-12-fl6;  «.^  ««1 
I  COOC  4sift-is-a 
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(AinpM«  Dod(M  Na  «e-ASO-13] 

Propo— d  Designation  of  Transition 
Area;  TiKNiiaston,  QA. 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACrKMC  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
designate  the  Thomaston,  Georgia, 
transition  area  to  accommodate 
Instrument  Flight  Rule  (IFR)  operations 
at  Reginald  Grant  Memorial  Airport 
This  section  will  lower  the  base  of 
controlled  airspace  from  1,200  to  700  feet 
above  the  surface  in  the  vicinity  of  the 
airport.  An  instrument  approach 
procedure,  based  on  the  proposed 
Reginald  Grant  Non-directional  Radio 
Beacon  (RBN),  is  being  developed  to 
serve  the  airport  and  the  controlled 
airspace  in  required  for  IFR  aeronautical 
activities. 

DATE:  Comments  must  be  received  on  or 
before:  July  18, 1986. 
addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  ASO-530. 
Manager,  Airspace  and  Procedures 
Branch,  Docket  No.  86-ASO-13,  P.O. 
Box  20636,  AUanta,  "Georgia  30320. 

The  offical  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive, 
East  Point,  Georgia  30344,  telephone: 
(404)  763.7846. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Ross,  Supervisor,  Airspace 
Section,  Airspace  and  Procedures 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320;  telephone: 
(404)  763-7646. 
SUPPLEMENTARY  INFORMATKNC 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions  on  the  proposal. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Conmiunications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 


following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  86- 
ASO-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before,taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Council.  Room  652.  3400 
Norman  Berry  Drive,  East  Point.  Georgia 
30344,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

ATaiUbility  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  simibitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division,  P.O.  Box 
20636.  Atlanta,  Georgia  30320, 
Conmiunications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiu*  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  that  will  designate  the 
-Thomaston,  Georgia,  transition  area. 
This  section  will  provide  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  to 
Reginald  Grant  Memorial  Airport.  If  the 
proposed  designation  of  the  transition 
area  is  found  acceptable,  the  operating 
status  of  the  airport  will  be  changed  to 
IFR.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6B 
dated  January  2, 1986. 

The  FAA  had  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 


that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  In  14  CFR  Part  71 

Aviation  safety.  Transition  area. 
The  Proposed  Amendment 


PAFIT  71-[  AMENDED! 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69 

971.181    [AnMfided] 

2.  Section  71.181  is  amended  as 
follows: 

Thomaston  GA — [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  e.5-mile 
radius  of  Regional  Grant  Memorial  Airport 
(Ut.  32»56'20-  N..  Long  84°20'35-  W); 
within  three  miles  each  side  of  the  225* 
bearing  from  the  Regional  Grant  RBN  (Lat. 
32*56'12'  N.,  Long  84'20'27'  W.).  extending 
from  the  6.5-B>ile  radius  area  to  8.5  miles 
southwest  to  the  RBN. 

Issued  in  East  Point,  Georgia,  on  April  23. 
1986. 

Thoman  H.  ProUva, 

Manager,  Air  Traffic  Division,  Southern 
Region. 
[FR  Doc.  86-13396  Filed  6-12-86;  8:45  am) 

niJJNO  COOC  4S10-1S-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttM  Secretary 

24  CFR  Part  52 

[Docli*t  No.  N-86-161S;  FR-2119] 

intergovernmental  Review  of  ttw 
Department  of  Housing  and  Urt>an 
Development  Programs  and  Activities 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Proposed  changes  in  the  list  of 
programs  subject  to  Intergovernmental 
Review.      ^ 

summary:  The  Office  of  Management 
and  Budget  (OMB)  has  revised  the 
criteria  for  determining  whether 
programs  that  provide  Federal  financial 
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assistance  are  subject  to  the 
intergovernmental  review  process 
authorized  by  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  OMB  has  also  requested 
each  Federal  agency  to  reexamine  the 
programs  excluded  on  the  basis  of  the 
old  criteria  to  determine  if  these 
programs  should  be  subject  to  the 
intergovernmental  review  process.  This 
notice  identifies  each  program  where 
HUD  proposes  a  change  in  the 
applicability  of  Part  52  or  in  which  HUD 
has  revised  its  reasons  for  excluding  the 
program  from  the  procedures  in  24  CFR 
Part  52. 

DATE:  Comments  are  due  August  12. 
1986. 

ADDRESS:  Interested  persons  should 
submit  comments  to  the  Office  of 
General  Counsel.  Rules  Docket  Clerk. 
Room  10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  inspection  and  copying 
at  the  above  address  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

Drew  Allbritten,  Executive  Assistant  to 
the  Deputy  Under  Secretary  for 
Intergovernmental  Relations.  Room 
10184,  Department  of  Housing  and 
Urban  Development,  Washington,  DC 
20410.  Telephone  (202)  755-«732.  (This  is 
not  a  toll-free  number). 
SUPPlfMENTARV  INFORMATION:  On  June 
24. 1983.  the  Department  published  a. 
final  rule  at  48  FR  29206  adding  24  CFR 
Part  52,  Intergovernmental  Review  of 
Department  of  Housing  and  Urban 
Development  Programs  and  Activities, 
effective  September  30. 1983.  In 
accordance  with  §  52.3.  the  Department 
published  on  the  same  date  (at  48  pR 
29222),  a  notice  identifying  the  HUD 
programs  subject  to  the  Part  52 
intergovernmental  review  process.  In 
developing  the  list  of  programs  subject 
to  the  intergovernmental  review  process, 
the  Department,  in  the  preamble  to  the 
proposed  rule  (48  FR  7688.  at  7697  and 
7698,  February  23, 1983),  listed  the 
programs  it  proposed  to  exclude  from 
the  intergovenmental  review  process 
and  stated  the  reasons  for  each 
proposed  exclusion.  The  reasons  for  the 
proposed  exclusions  were  derived  from 
criteria  developed  by  OMB  for  uniform 
application  by  the  Federal  Departments 
and  Agencies  with  programs  and 
activities  subject  to  Executive  Order 
12372. 
OMB  has  advised  HUD  that  certain 
.  criteria  previously  used  to  determine 
program  coverage  are  rescinoed.  The 


following  criteria  for  exclusion  of  a 
program  remain  in  effect:  (1)  Proposed 
Federal  legislation,  (2)  regulations  and 
budget  formulation.  (3)  national  security 
matters,  (4)  procurement,  (5)  direct 
payments  to  individuals,  (6)  financial 
transfers  for  which  Federal  agencies 
have  no  funding  discretion  or  direct 
authority  to  approve  specific  sites  of 
projects.  (7)  research  and  development 
national  in  scope,  and  (8)  assistance  to 
federally  recognized  Indian  tribes.  OMB 
has  provided  an  additional  basis  for 
exclusion  of  a  program  from  the 
intergovernmental  review  procedures 
for  financial  assistance  and  direct 
development  programs  that  do  not 
directly  affect  State  and  local 
governments. 

OMB  has  also  requested  HUD  to 
review  all  programs  excluded  solely  on 
the  basis  of  the  rescinded  criteria  to 
determine  whether  the  programs  should 
be  made  subject  to  the 
intergovernmental  review  process.  In  its 
initial  notice  (48  FR  29222.  June  24, 1983), 
the  Department  stated  that  it  would  seek 
public  comment  on  future  changes  in  the 
list  of  programs  subject  to  24  CFR  Part 
52. 

This  notice  seeks  comment  concerning 
those  programs  where  HUD  is  (1) 
Proposing  a  change  in  program 
inclusion;  (2)  revising  its  justification  for 
exclusion;  (3)  proposing  additional 
exclusions;  and  (4)  providing  other 
clarifications.  It  also  identifies  those 
programs  that  are  currently  included 
and  will  remain  included  without  any 
change. 

The  Department,  after  considering  any 
comments  received  in  response  to  this 
notice,  will  publish  a  notice  containing  a 
revised  list  of  programs  subject  to  24 
CFR  Part  52.  The  revised  list  will  not  be 
effective  until  the  beginning  of  fiscal 
year  1987. 

Proposed  Changes  in  Coverage  of 
Certain  Programs  Currently  Subject  to 
the  Part  52  Procedures 

The  programs  listed  under  this 
heading  are  and  will  continue  to  remain 
subject  to  the  Part  52  procedures.  HUD 
is,  however,  proposing  certain  revisions 
in  coverage  as  described  below. 

Multifamiiy  Insurance  Programs  and  Assisted 
Housing  Programs  Subject  to  the  Fart  52 
Procedures 

CFDA  Nos.  and  program  titles 

14.112 — Mortgage  Insurance — Construction  or 

Substantial  Rehabilitation  of  Condominium 

Protects 
14.115 — Mortgage  Insurance — Development 

of  Sales  Type  Cooperative  Projects 
14.124 — Mortgage  Insurance — Investor 

Sponsored  Cooperative  Housing 
14.126 — Mortgage  Insurance — Management 

Type  Cooperative  Projects 


14.127 — Mortgage  Insurance — Manufactured 

(Mobilel  Home  Parks 
14.134 — Mortgage  Insurance — Rental  Housing 
14.135 — Mortgage  Insurance — Rental  Housing 

for  Moderate  Income  Families 
14.137 — Mortgage  Insurance — Rental  and 

Cooperative  Housing  for  Ix)W  and 

Moderate  Income  Families.  Market  Rate 
14.138 — Mortgage  Insurance — Rental  Housing 

for  the  Elderly 
14.139 — Mortgage  Insurance — Rental  Housing 

in  Urban  Renewal  Areas 
14.151 — Supplemental  Loan  Insurance — 

Multifamiiy  Rental  Housing 
14.157 — Housing  for  the  Elderly  or 

Handicapped 
14.176 — Section  221(d)  Coinsurance  for  the 

Construction  or  Substantial  Rehabilitation 

of  Multifamiiy  Housing  Projects 
14.509  (formerly  14.154}— Moilgage 

Insurance — Experimental  Rental  Housing 

An  application  under  the  multifamiiy 
mortgage  insurance  and  the  assisted 
housing  programs  listed  above  is 
currently  subject  to  the  Part  52 
procedures  if  the  application  involves 

(1)  insurance  of  advances  (multifamiiy 
mortgage  insurance  programs  only),  and 

(2)  the  construction  or  substantial 
rehabilitation  of  200  or  more  units  in  an 
urbanized  area  or  50  or  more  units  in  a 
non-urbanized  area. 

CFDA  Nos.  and  program  titles 

14.156— Lower  Income  Housing  Assistance 

Program 
t4.i74 — Housing  Development  Grants 

14.850  (formerly  14.146)— Public  and  Indiaa 
Housing 

14.851  (formerly  14.147)— Low  Income 
Housing — Home  Ownership  Opportunities 
for  Low  Income  Families 

An  application  imder  the  assisted 
housing  programs  listed  above  is 
currently  subject  to  the  Part  52 
procediu'es  only  if  the  application 
involves  the  construction  or  substantial 
rehabilitation  of  50  or  more  units  in  an 
urbanized  area  or  25  or  more  units  in  a 
non-urbanized  area. 

The  Department  proposes  two 
changes  in  the  application  of  the  Part  52 
procedures  to  each  of  the  above- 
described  programs.  First,  it  proposes 
that  applications  involving  substantial 
rehabilitation  be  subject  to  the  Part  52 
procedures  only  if  the  rehabilitation 
involves:  (1)  A  change  in  the  use  of  the 
land;  (2)  an  increase  in  project  density; 
or  (3)  a  change  from  rental  to 
cooperative  or  condominium  housing. 
The  Department's  experience  with  the 
current  intergovernmental  review 
process  leads  it  to  conclude  that 
substantial  rehabilitation  that  falls 
outside  these  three  categories,  namely, 
restoration  of  a  project  to  its  original 
condition  and  use.  does  not  directly 
affect  State  and  local  governments. 


21972 


Faderal  Resister  /  Vol.  51.  No.  114  /  Friday,  hine  13.  1980  /  Proposed  Rules 


JM  I 


Second,  the  Department  proposes  to 
eliminate  all  of  the  above-described  unit 
thresholds.  The  elimination  of  these 
thresholds  is  in  response  to 
recommendations  from  State  and  local 
elected  offhnats.  With  these  proposed 
changes  State  and  local  elected  officials 
will  have  the  option  to  review  all  project 
applications  under  these  programs  that 
have  the  potential  of  directly  affecting 
State  and  local  government,  regardless 
of  the  project  size. 

If,  after  consideration  of  the  public 
comments,  the  Department  makes  the 
elimination  of  these  thresholds  final,  the 
Department  intends  to  revise  its 
application  procedures  for  the  programs 
listed  above.  Currently,  under  these 
programs,  when  HUD  receives  an 
application  that  is  subject  to  the  Part  52 
procedures,  it  notifies  the  State  Single 
Point  of  Contact.  The  Department  is 
concerned  that  the  increased  volume  of 
applications  subject  to  the  Part  S2 
procedures  as  a  result  of  the  elimination 
of  the  threshold  rules,  makes 
notification  of  the  State  Single  Point  of 
Contact  by  HUD  iofeasible.  Having 
applicants  contact  the  State  Single  Point 
of  Contact  directly  would  encourage 
earlier  State  involvement  and  thereby 
expedite  the  intergovernmental  review 
process.  Accordingly.  HUD  intends  to 
require  an  applicant  for  insurance  or 
assistance,  under  one  of  the  above-listed 
programs  that  has  been  selected  by  a 
State  for  review,  to  provide  HUD,  at  the 
time  it  subnuts  an  application,  with 
certification  of  the  date  on  which  it 
notified  the  State  Single  Point  of  Contact 
concerning  its  application. 

Programs  to  Remain  Excluded  From  the 
Part  52  Procedures 

Each  of  the  programs  listed  under  this 
heading  currently  is  not  subject  to  the 
Part  52  procedures  based  on  criteria  that 
are  now  rescinded.  HUD  proposes  to 
continue  their  exclusion  for  the  reasons 
stated  below. 

Single  Family  Mortgage  lasurance  Programs 

CFDA  Noa.  and  program  titlea 

14.105 — Interest  R«ductlon-Homes  for  Low«r 

Income  Familie* 
14.10&— Rehabilitation  Mortgage  insurance 
14.110— Manufactured  (Mobile)  Home 

Insurance — Financing  Purchase  of 

Manufactured  Homes  as  Principal 

Residences  of  Borrowers 
14.117 — Mortgage  Insurance — Home 
14.119 — Mortgage  Insurance — Homes  for 

Disaster  Victims 
14.120 — Mortgage  Insurance — Homes  for  Low 

and  Moderate  Income  Families 
14.121 — Mortgage  Insurance  in  Outlying 

Areas 
14.122— Mortgage  Insurance  in  Urban 

Renewal  Areas 


14.130 — Mortgage  Insurance — Purchase  by 

Homeowners  of  Fee  Simple  Title  from 

Lessors 
14.132 — Mortgage  Insurance — Purchase  of 

Sales-Type  Cooperative  Housing  Units 
14.135— Mortgage  Insurance — Purchase  of 

Units  in  Condominiums 
14.140— Mortgage  Insurance — Special  Credit 

Risks 
14.142 — Property  Improvement  Lean 

Insurance  for  Improvii^  All  Existing 

Structures  and  Building  of  New  Residential 

Structures 
14.159— Section  245  Graduated  Payment 

Mortgage  Program 
14.161— Single-Family  Home  Mortgage 

Coinsurance 
14.162 — Mortgage  Insurance — Combination 

and  Manufacnired  (Mobile)  Home  Lot 

Loans 
14.163 — Mortgage  Insurance — Cooperative 

Financing 
14.165 — Mortgage  Insurance — Homes — 

Military  Impacted  Areas 
14.16ft— Mortgage  Insurance — Homes  for 

Members  of  the  Armed  Services 
14.507  (formerly  14.152) — Mortgage 

Insurance — Elxperimental  Homes 

The  Department  proposes  no  change 
in  the  exclusion  of  the  single  family 
mortgage  insurance  programs  from  the 
Part  52  procedures.  With  the  exception 
of  CDDA  No.  14.108  Rehabilitation 
Mortgage  Insurance,  these  programs 
provide  no  federal  financial  assistance 
for  construction  of  the  housing  involved. 
Rather,  they  provide  an  alternative 
source  of  private  financing  to  the 
individual  homebuyer  once  the  housing 
has  been  constructed.  The  housing  is 
developed  with  no  federal  assistance 
and  can  be  constructed  regardless  of 
whether  or  not  HUD  determines  that 
mortgage  insurance  will  be  available  to 
eligible  purchasers.  The  availability  of 
single  family  mortgage  insurance  does 
not,  itself,  directly  affect  State  and  local 
governments.  CDFA  Na  14.108 
Rehabilitation  Mortgage  does  provide 
insurance  of  advances.  The  program, 
however,  does  not  involve  new 
construction.  The  insured  advances 
must  be  used  to  finance  the 
rehabilitation  of  an  existing  one  to  four 
unit  dwelling  which  doea  not  directly 
affect  State  and  local  government. 

Healtli-Related  Mortgage  Insureace  Piegrams 

CFDA  Nos.  and  program  titles 

14.128 — Mortgage  Insurance — Hospitals 
14.129— Mortgage  Insurance — Nursing 

Homes,  Intermediate  Care  Facilities  a«d 

Board  and  Care  Facilities 

The  Department  proposes  no  change 
In  the  exclusion  of  the  insurance 
programs  that  involve  hospitals  and 
nursing  homes  and  Intermediate  care 
facilities.  A  facility  developed  under 
either  of  these  programs  must  obtain  a 
State  agency  certificate  of  need.  While 
development  of  a  project  under  these 


insurance  programs  may  have  a  direct 
effect  on  State  or  local  governments,  the 
Department  proposes  to  continue  the 
current  exclusion  of  these  programs 
because  the  existing  consultation 
procejdures  already  provide  for  State 
involvement.  Recently  published 
regulations  (50  FR  37520,  September  16. 
1985)  added  mortgage  insurance  for 
board  and  care  homes  to  CFDA  No. 
14.129.  There  is  no  State  agency 
certificate  of  need  requirement  for  board 
and  care  facilities.  Since  this  program 
may  have  a  direct  effect  on  State  and 
local  governments  and  there  are  no 
existing  consultation  procedures 
providing  for  State  involvement,  the 
Department  proposes  to  include  CFDA 
No.  14.129  under  the  Part  52  procedures 
to  the  extent  that  it  involves  mortgage 
insurance  for  a  board  and  care  home. 

Other  Pro-ams 

CFDA  No.  and  program  title 

14.103 — Interest  Reduction  Payments — Rental 

and  Cooperative  Housing  for  Lower  Income 

Families 

This  multifamily  housing  mortgage 
insurance  program  (section  236  of  the 
National  Housing  Act)  has  been  phased- 
out.  It  is  not  included  among  the 
programs  subject  to  the  Part  52 
procedures  because  no  new  applications 
are  being  accepted  under  this  program. 

CFDA  No.  and  program  title 
14.141_Non-profit  Sponsor  Assistance 
Program 

This  program  is  currently  excluded 
from  the  Part  52  procedures  because  it 
involves  payment  of  financial  assistance 
to  non-governmental  entities.  The 
program  provides  loans  to  approved 
Section  202  sponsors  to  cover  a  portion 
of  the  expenses  for  planning  the  project. 
Providing  this  assistance,  by  itself,  has 
no  direct  effect  on  State  or  local 
government  and  is,  therefore,  not  being 
included. 

CFDA  No.  and  program  title 
14.149— Rent  Supplement 

This  program  Is  currently  excluded 
from  the  Part  52  procedures  because  it 
involves  payment  of  financial  assistance 
to  nongovernmental  entities  The 
program  provides  payments  to  qualified 
project  owners  to  supplement  partial 
rental  payments  for  quahfied  tenants. 
HUD  proposes  to  continue  the  exclusion 
of  this  program  from  the  Part  52 
procedures  because  the  program  does 
not  have  a  direct  effect  on  Slate  or  local 
government.  No  new  projects  are  being 
approved  for  rent  supplement 
assistance. 
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CFDA  Ma.  OMi  pmgram  UUe 

14.155 — Mortgage  Insurance  for  the  Purchase 
or  Rfifinandngof  Existiag  MulUfaasily 
Housing  IVogiara 

Thtc  pregrani  is  cumendy  cncdaded 
from  the  Part  52  procedures  becaatse 'M 
involved  tfie  prBvisioa  of  finaiirial 
assistancie  te  ■oo-gowarwamtal  entities. 
lilts  prograaa  provides  mortgitf^ 
insurance  to  help  finance  the  purchase 
of,  or  to  refinance,  aa  existing  mulfamily 
project  that  does  not  require  substantial 
rehabilitation.  The  Department  proposes 
to  cmstintie  this  program's  exclusion 
from  the  Part  52  procedures  because  the 
program  does  not  directly  affect  State  or 
local  governments. 

CFDA  No.  and  program  title 

14.164 — Operating  Assistance  for  Troubled 
\lukifamily  Housing  Prejecte 

This  progran  is  currently  excluded 
from  Part  52  procedures  because  it 
involves  payment  of  financial  assistance 
to  non-governmental  entities.  The 
program  provides  financial  assistance  to 
certain  subsidised  housing  projects  to 
maintain  their  financial  soundness, 
assist  in  the  management  and  maintain 
the  project's  low-to-moderate  income 
character.  The  assistance  is  provided  for 
existing  projects  and  does  not  directly 
affect  State  or  local  government.  The 
Department,  therefore,  proposes  to 
retain  this  program's  exclusion  from  Part 
52  procedures. 

CFDA  No.  vnd  program  UUe 

14.167 — Mortgage  Insurance — Fwo  Year 
Operating  Loss.  Sectioa  Z2^d\ 

This  prograni  is  currently  exdwded 
from  die  Part  52  procedures  because  it 
involved  the  provision  of  financial 
assistance  to  non-governmental  entities. 
The  program  provides  mortgage 
iiiBuraoce  to  help  finance  (he  excess  of 
expenses  over  pro^eot  poss  income 
incurred  during  the  first  two  years 
following  the  date  of  completion  of  a 
project.  The  Department  proposes  to 
oootinue  this  prognnu's  excUision  from 
Part  52  becaose  the  progran  does  not 
direcdy  affect  Stale  or  locd 
governments. 

CFDA  No.  and  program  title 

14.403 — Community  Housing  Re«OBrce  Board 
Program 

This  pnc^rafB  is  currently  excluded 
from  the  Part  5Z  prooedures  because  it 
involved  the  payment  of  finandid 
assistance  to  nongovernmental  entities. 
Under  this  program  HUD  provides 
financial  assiatanoe  to  Conimuaity 
Housing  Resource  Boards,  wfaick.  io  turn 
provide  technical  asaistaiCoe  to  boasing 
industry  groups  that  have  signed 
Voluntary  Affirmative  Marketng 
Agreements  (VAMAs).  HUD  proposes  to 


continue  the  exckraioo  d  tkis  piograai 
{rom  tbe  Part  SZ  procedures  becaose  this 
assistaoce  simply  pnovidet  resource  to 
help  sigaatoriet  d  VAMAs  to  cany  out 
more  effectively  their  voluatary 
marveling  agpeeasentf  and  does  not 
(Erectly  affect  Stale  and  local 
govenmeats. 

Addifional  Programs  To  Be  EMdnded 

The  Department  proposes  to  exdode 
the  following  programs  that  have  not 
been  previously  designated  either  as 
covered  or  excluded  ar  were  previously 
designated  as  included. 

CFDA  No.  and  program  title 

14.172 — Growing  Equity  Mortgages 
14.17S— Adjustable  Sate  Ivlortgapes 

Each  of  these  programs  is  a  new 
single  family  mortgage  insxn-ance 
program.  As  with  the  other  single  family 
mortgage  insurance  prognans.  the 
availability  of  mortgage  insurance  does 
not  itself,  directly  affect  State  and  local 
governments. 

CFDA  No.  and  program  title 

14.173 — Section  223(f) — Coinsurnace  far  the 
Purchase  or  Refinancing  of  Existing 
Multifamily  Projects 

This  is  a  new  pcogram  that  is  similar 
to  CFDA  No.  14.155.  Mortgage  insurance 
for  the  Purchase  or  Refinancing  of 
Existixtg  Multifamily  Housing  Projects, 
ia  that  it  involves  the  purchase  or 
refinancing  «f  existing  nuHif aiaily 
projacts  that  do  not  leqnire  substantial 
rehabilitation.  Tbe  Oepartoient  proposes 
to  exclude  this  program  from  the  Part  52 
procedures  because  it  does  notdirecdy 
affect  State  or  local  f  ovenuBeots. 

CFDA  M».  an^  program  tHie 
14.23ft— Rental  RtJhabntlalion  Program 

This  new  program  provides  grants  to 
State  and  local  governments  to  be  used 
by  tfaeB  to  nebafailitate  bousing  and 
thereby  increase  the  stock  of  standard 
affordable  rental  liousing  avaflable  to 
lower  iocome  tenants. 

Funds  are  allocated  by  formulaand 
grantees  make  the  selection  of  specific 
local  projects.  HUD  prepsses  to  exclude 
this  program  from  the  Part  52  procedures 
because  HUD  does  not  have  fandiag 
discretion  authority  to  approve  specific 
sites  of  projects. 

CFOA  No.  and  program  title 

14.550 — Solar  Energy  and  Eaergy 
Conservation  Bank 

The  Solar  Energy  Conservation  Bank 
provides  financial  assistanoe  to  support 
energy  oonsenratioa  aod  solar  enei^ 
systeou  in  reside ntaH  commercial  and 
agricultural  boikiiag.  TYvc  Bank  aAocates 
funds  by  formola  to  tbe  Stales  which 
adnrinister  the  award  of  grants  and 


subsidtEed  loans  %o  applicants.  This 
program  is  proposed  to  be  exdoded 
from  the  Part  ^  procedures  because  the 
program  iirrolvee  financiat  transfers  for 
whicb  the  Baak  has  no  funding 
disoretioa  or  direct  authority  to  approve 
specfic  sites. 

CFDA  No.  mrndfipogram  Utte 
14Jfi0— Housing  Cooasritng  AsAtstaaoe 
Programs 

HUD  proposes  to  exdade  Ais 
program  front  tbe  Part  S2  proceimret.  It 
is  carrondy  stAi^ect  to  tbne  procedures. 
However,  the  program  has  no  direct 
efifeol  oa  State  or  local  gowemanents.  It 
provides  grants  to  HUD-approved 
counseling  agencies  wbidh  m  tarn 
provides  housii^  counseiiQg  services  to 
individual  tenants  and  homeowQers  to 
help  prevent  and  reduce  det'mquencies, 
defaults  and  foreclosures. 

CFDA  Me.  mtd program  title 
14.17S— Congregate  Housing  Services 
Prsgram 

HUD  proposes  to  exdude  this 
program  from  the  Part  52  procedures.  It 
is  currently  subject  to  these  procedures. 
However,  the  program  has  no  direct 
effect  on  State  or  local  governments. 
Tlie  program  provides  grants  to  existing 
public  liousir\g  and  section  202  projects 
to  provide  a  variety  of  innovative 
approadhes  for  de^very  of  meals  and 
non-medical  support  services  to  project 
tenaats. 

Other  Changes  or  Clarifications 

CFDA  No.  aad program  title 

14.116— Mortgage  tasuraoce — Group  ftactice 

Facilities 

HUD  proposes  to  include  this  program 
under  tke  Part  52  procedures.  As  with 
the  other  health-related  mortgage 
insurance  programs,  this  program  is 
currently  excluded  from  these 
procedures.  Unlike  the  other  health- 
related  mortgage  losurance  programs  for 
wdiich  HUD  is  proposing  to  retain  the 
exclusion  from  the  Part  52  procedures 
(see  above),  this  program  is  not  subject 
to  a  Stale  certificate  of  need  process 
that  would  provide  for  State 
consultation.  Since  this  prafraa  could 
have  a  direct  effect  on  State  and  local 
goveronients  and  no  State  consultation 
process  exists,  HUD  has  decided  to 
make  the  program  subject  to  the  Part  52 
procedures. 

CFDA  No.  ondpn^gram  tide 
14.123 — Mortgage  Insurance— Housing  in 
Older  Deoiining  Areas 

This  program  is  currently  listed  as 
exdudod  from  tbe  Part  S2  procedares. 
The  program,  however,  is  not  a  separate 
mortage  insurance  program.  Rather. 
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section  223(e)  of  the  National  Housing 
Act  authorizes  HUD  to  use  its  various 
mortgage  insurance  programs  to  assist 
in  the  purchase  or  rehabilitation  of 
housing  in  older  declining  urban  areas 
provided  the  property  involved  is  an 
acceptable  risk,  given  the  need  for 
providing  adequate  housing  for  low-  and 
moderate-income  families.  This  more 
relaxed  underwriting  standard  may  be 
used  with  either  single  family  or 
multifamily  mortgage  insurance 
programs.  Whether  a  particular 
mortgage  insurance  application  in  an 
older,  declining  urban  area  is  subject  to 
Part  52  procedures  is  dependent  upon 
the  particular  mortgage  insurance 
program  involved. 

CFDA  No.  and  program  title 

14.508  (foiroerly  143.153)— Mortgage 
Insurance — Experimental  Projects  Other 
than  Housing 

This  program  provides  mortgage 
insurance  to  finance  the  development  of 
group  pracMce  facilities  and  Title  X  land 
developments  that  use  new  or  untried 
construction  concepts  intended  to 
reduce  construction  cost,  raise  living 
standards  or  improve  design.  The  non- 
experimental  features  of  these  projects 
must  meet  the  provisions  of  CFDA  No. 
14.116 — Group  Practice  Facilities,  or  of 
CFDA  No.  14.125 — Land  Development. 
This  program  is  currently  not  subject  to 
Part  52  procedures.  The  Department 
proposes  to  make  coverage  of  this 
program  parallel  to  the  two  underlying 
mortgage  insurance  programs.  Thus, 
group  practice  facilities  would  be 
subject  to  the  Part  52  procedures  for  the 
reasons  stated  for  CFDA  No.  14.116.  and 
land  developments  would  be  subject  to 
the  Part  52  procedures  to  the  same 
extent  as  CFDA  No.  140.125  is  subject  to 
these  procedures. 

Currently  Included  Program  That 
Remain  Unchanged 

The  following  programs  will  continue 
to  be  subject  to  the  Part  52  procedures 
without  change. 

CFDA  Nos.  and  program  title 

14.125 — Mortgage  Insurance — Land 

Development  and  New  Communities 
14.218 — Community  Development  Block 

Grants 
14.221 — Urban  Development  Action  Grants 
14.401 — Fair  Housing  Assistance  Program 
14.852 — Put)lic  Housing — Comprehensive 
Improvement  Assistance  Program 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1960.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 


inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10278,  451  Seventh 
Street.  SW..  Washington,  DC  20410. 

Authority:  Executive  Order  12372  fluly  14, 
1982;  47  FR  30959);  sec.  401(b), 
Intergovernmental  Cooperation  Act  of  1968 
(42  U.S.C  4231(b));  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  |une  9. 1966. 
Samuel  R.  Pierce.  |r.. 
Secretary. 

(FR  Doc.  86-13426  Filed  6-12-86;  8:45  amj 
BILUNO  COOe  4210-32-«  * 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  4 

[Notice  No.  594] 

Winemaking  Terminology 

Correction 

In  FR  Doc.  86-11882,  beginning  on 
page  19361  in  the  issue  of  Thursday, 
May  29, 1986.  make  the  following 
corrections: 

1.  On  page  19361,  in  the  second 
column,  in  the  "OATB"  caption,  the 
deadline  for  receipt  of  comments  should 
have  read  "September  26, 1986". 

2.  On  page  19362.  in  the  third  column, 
in  the  first  line  of  the  third  complete 
paragraph,  "A.T.F.Q.R."  should  read 
"A.T.F.Q.B.".     - 

3.  Also  on  page  19362.  in  the  third 
column,  in  the  first  line  of  the  fifth 
complete  paragraph,  "AFT"  sho^d  read 
"ATF*. 

BHJJfM  COOES  1S0»-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1952 

(Docket  No.  T-020] 

Indiana  State  Plan;  Eligibility  for  Final 
Approval  Determination;  Comment 
Period  and  Opportunity  To  Request 
Public  Hearing 

Correction 

In  FR  Doc.  86-11233  beginning  on  page 
18337  in  the  issue  of  Monday.  May  19. 
1986.  make  the  following  corrections: 

1.  On  page  18340,  in  the  second 
column,  in  the  first  line  under  the 
heading  "Issues  for  Determination  in  the 


18(e)  Proceedings",  "not"  should  read 
"now"; 

2.  On  page  18341.  In  the  first  column, 
in  the  first  complete  paragraph, 
sixteenth  line,  the  last  word  should  read 
"exit(8)";  and 

3.  On  page  18341,  in  the  second 
column,  in  the  fourth  complete 
paragraph,  ninth  line,  "ISOHA"  should 
read  "lOSHA". 

MLUfM  COOE  1tOS-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  774 

Guidelines  for  Significant  Revisions; 
Availability  of  Petition  to  Initiate 
Rulemaking 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
action:  Notice  of  availability  of  a 
petition  lO  initiate  rulemaking  and 
request  for  comments. 

SUMIMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
has  received  a  petition  submitted 
pursuant  to  section  201(g)  of  the  Surface 
Mining  Control  and  Reclamation  Act 
(SMCRA)  to  initiate  rulemaking.  OSMRE 
is  seeking  comments  regarding  the  rule 
changes  suggested  in  a  petition.  The 
requested  change  would  amend 
OSMRE's  regulations  to  establish 
guidelines  for  determining  whether  a 
proposed  revision  to  an  existing  permit 
is  significant. 

Draft  guidelines  have  been  proposed 
by  OSMRE's  Division  of  Tennessee 
Permitting  in  Knoxville.  Tennessee,  for 
use  in  reviewing  permit  revision 
applications  in  Tennessee.  The  petition 
is  in  response  to  these  draft  guidelines. 
The  petitioners  seek  to  have  these 
guidelines  ireated  as  rules  and  subject 
to  the  Administrative  Procedure  Act; 
they  also  seek  specific  changes  in  the 
draft  criteria. 
■      Although  the  guidelines  addressed  by 
the  petitioners  apply  only  to  revisions  of 
permits  in  Tennessee,  the  scope  of  the 
petition  is  not  clear.  OSMRE  is 
uncertain  whether  the  petition  seeks  to 
initiate  national  rulemaking  or  only  to 
amend  the  Federal  program  for 
Tennessee. 

Comments  on  the  rule  changes 
suggested  in  the  petition  will  assist  the 
Director  of  OSMRE  in  making  a  decision 
whether  to  grant  the  petition  for  the 
Federal  program  for  Tennessee,  grant 
the  petition  for  national  rulemaking,  or 
deny  the  petition. 


DATES:  OSMRE  wiH  accept  writtea 
comments  until  4:00  p.m.  Eastern 
Daylight  Time,  July  14. 1986. 
ADDRESS:  Hand-deliver  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Division  of  Permit  and 
Environmental  Analysis,  Room  5121, 
1100  L  Street,  NW..  Washiagton,  DC.  or 
mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Division 
of  Permit  and  Environmental  Analysis. 
Room  5121,  1951  Constitution  Avenue 
NW.,  Washington,  DC  20240. 
«>R  nmTHCR  iHFomnATioH  contact: 
Catherine  Roy.  Division  of  Permit  and 
Enviranmental  Analysis,  Office  of 
Surface  Mining  R*>clamation  and 
Enforcement;  telephone  (202)  343-1475. 
SUPPLEMENTARY  INFORMATION: 

1.  PuliUc  Commenting  Procedures 

Written  Comments  ^ 

Written  comments  on  the  suggested 
rule  change  should  be  specific,  should 
be  confined  to  issues  pertinent  to  the 
petition,  and  should  explain  the  reasons 
for  the  comment  Comments  received 
after  the  close  of  the  comment  period 
(see  "DATES")  may  not  necessarfly  be 
considered  or  uicluded  in  the 
administrative  record  on  the  petition. 
OSMRE  cannot  ensure  that  written 
comments  received  or  delivered  during 
the  comment  period  to  any  location 
other  than  that  specified  under 
"ADDRESS"  above  will  be  considered 
and  included  in  the  administrative 
record  on  this  petition. 

Availability  of  Copies 

OSMRE  has  attached  to  this  notice  a 
portion  of  the  petition.  Complete  copies 
of  the  petition  and  related  documents, 
including  the  nwst  reoent  draft 
guidelines,  may  be  obtained  at  tlw 
location  listed  under  "AOORESS". 

Public  Meetings 

OSMRE  will  not  hold  a  public  hearing 
on  tke  petition:  however,  OSMRE 
personnel  will  be  available  to  meet  with 
the  public  during  business  hours  (drM 
a.m.  to  4:00  p.m.  weekdays)  during  the 
comment  period.  In  order  to  arrange 
such  a  meeting,  call  or  write  to  the 
person  listed  above  under  "«>R 
FURTHER  INFORMATION  CONTACT." 

II.  Background 

In  the  fall  of  1985,  OSMRE  circulated 
to  interested  groups  draft  guidelines  to 
establish  guidance  for  determining 
whether  a  proposed  permit  revision  in 
Tennessee  was  significant  These 
guidelines  proposed  specific  criteria  for 
significant  revisions,  inciuding  increases 
in  certain  activities  such  as  blasting, 
additions  SMch  as  a  coal  pixjcessing 


facHity  or  coal  processing  facility  waste 
tJisposal  area,  and  dianges  in  the  permit 
area.  GeneraBy.  these  changes  involved 
environmental  issues.  Exaniples 
included  changes  potentially  affecting 
water  quality  or  quantity  that  would 
affect  ttie  findings  oT  the  probable 
hydrologic  consequences  (PHC)  or 
assessment  of  cumulative  hydrologic 
impacts  ICHIA),  changes  in  land  use 
from  nonindustrial  or  noncommercial  to 
industrial  or  commercial,  and  changes 
relating  to  an  issue  that  had  been 
commented  on  by  the  public  or  another 
agency  previously. 

The  draft  guidelines  also  included 
criteria  ior  nonsignilicanl  revisions. 
These  iiicluded  iacreasing  the  permit 
term  (to  as  much  as  five  years),  changes 
in  ownership  structure  that  do  not 
change  the  name  or  address  of  the 
permittee,  deletion  of  an  undisturbed 
portioB  of  the  pernut  area,  increases  in 
the  amount  of  coal  removed  that  would 
not  tevuii  in  increased  imi»cts  tliat 
were  not  already  addressed  in  the 
original  permit  application,  redesign  of 
drainage  control  stroctures,  changes  in 
the  mining  cut  or  sequence,  and 
retention  of  siitation  structures  as 
permanent. 

The  agency  has  now  received  a 
ruletnaking  petition  on  behalf  of  four 
organizations  (Environmental  Policy 
Institute.  Legal  Environmental 
Assistance  Foundation,  Illinois  South 
Project,  and  Save  Onr  Cumberland 
Mountains).  The  jjetition  requests  that 
these  draft  guidelines  be  treated  as  rules 
and  subject  to  the  informal  rulemaking 
procedures  of  the  Administrative 
Procedure  Act.  The  petitioners  also  ask 
for  specific  changes  in  the  draft 
guidelines.  The  most  recent  draft  of  the 
guidelines,  dated  January  2, 1986, 
includes  several  bf  the  changes 
requested  by  the  petitioners. 

Issues  that  are  the  subject  of  this 
petition  generally  fall  into  three  areas: 
criteria  proposed  by  OSMRE  for 
insignificant  revisions  that  the 
petitioners  believe  should  be  significant, 
criteria  proposed  by  OSMRE  for 
significant  revisions  but  for  which  the 
petitioners  seek  changes,  and  an 
additional  criterion  for  significant 
revisions  proposed  by  the  petitioners. 
The  petitioners  ask  that  increases  in 
permit  terms,  redesign  of  drainage 
control  structures,  and  retention  of 
siitation  structures  as  permanent  i>e 
considered  significant  revisions.  The 
petitioners  ask  that  any  addition  of  a 
coal  processing  facility,  chaoses  ia 
postraining  land  uses  (not  just  those 
from  noncommercial  or  noaindusthal  to 
commercial  or  industrial),  and  any 
increase  in  ttie  area  above  underground 
workings  be  considered  as  significant 


revisions.  The  petitioners  also  supported 
any  change  that  would  result  in  an 
-  alteration  of  the  findings  at  30  CFR 
773.15  as  a  criterion  for  a  significant 
revision  (originally  proposed  by  OSMRE 
but  deleted  in  «  later  draft)  aad  any 
increase  in  the  strength  or  frequency  of 
blasting  (originally  proposed -by  OSMRE 
in  a  more  limited  form  but  deleted 
altogether  in  a  later  draft).  The 
petitioners  seek  to  add  any  change  in 
topsoil  or  soil  retention  plans  as  a 
critenon  for  significant  revisions. 

■Hte  petitilon  is  unclear  as  to  the 
scope  that  is  intended.  OSMRE  is 
uncertain  wbettier  the  petitioners  seek 
national  rulemakiiig  or  rulemaking  for 
the  Federal  progaam  for  Tennessee  only. 
The  petitioners'  justification  for  the 
petition  is  priateid  es  an  appendix  to  this 
notice. 

Section  2011g)  of  SMCRA  allows  any 
person  to  petition  for  a  change  in 
OSMRFs  permanent  program  rules. 
Under  the  applicable  regulations  for 
rulemaking  petitions  (30  CFR  700.12),  fee 
Director  may.  before  deciding  wiiether 
to  accept  or  deny  the  petition,  determine 
whether  the  petition  has  a  reasonable 
basis  and,  if  so.  seek  comments  from  the 
public  on  the  proposed  change. 

At  the  close  of  the  oomment  period,  a 
decision  will  be  made  as  to  whether  to 
grant  the  petition  fcr  Tennessee,  grant 
the  petition  on  a  national  basis,  or  deny 
the  petition.  If  the  decision  is  to  grant 
the  petition,  rulemaking  proceedings  will 
be  initiated  in  which  public  comments 
will  again  be  sought  before  any  final 
rulemaking  notice  appears.  If  the 
decision  is  to  deny  the  petititni,  no 
further  rulemaking  action  will  occur 
pursuant  to  the  petition. 

UI.  Procadoral  Matters 

Publication  of  this  notice  of  the  receipt 
of  the  petition  for  rulemaking  is  a 
preliminary  step  in  the  rulemaking 
prooesa.  if  a  decision  were  made  to 
grant  the  petition,  a  formal  rulemaking 
process  would  be  initiated.  Thus,  no 
regulatory  flexibility  analysis  is  needed 
at  this  stage  nor  is  a  regulatory  impact 
analysis  necessary  under  Executive 
Order  12291. 

Publication  of  this  notice  does  not 
constitute  a  major  Federal  action  having 
a  significant  effect  on  the  human 
environment  for  which  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act. 
42  U.S.C.  432212)IQ.  is  needed. 

list  of  Subjects  in  StJ  CFR  Part  774 

Reporting  and  recordkeepinf 
requirements.  Surface  Mining, 
Underground  Mining. 
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Dated:  June  9. 1986. 
Arthur  W.  Abbs, 

Acting  Assistant  Director,  Program  , 

Operations. 

Appendix 

The  basis  of  the  petition  dated  January  27. 
1986.  is  as  follows: 

Petition  for  Rulemaking 

In  accordance  with  the  federal  regulations 
at  30  CFR  700.12,  the  undersigned  hereby 
submit  this  petition  for  a  rulemaking 
proceeding  on  the  proposed  guidelines  for 
permit  revisions.  This  petition  is  premised  on 
the  belief  that  OSM's  decision  to  promulgate 
guidelines  without  publication  in  the  Federal 
Register,  without  a  full  opportunity  for  public 
comment,  without  requiring  a  basis  and 
purpose  statement  to  accompany  a  final  rule, 
and  without  assurance  that  the  guidelines 
will  be  binding  on  those  who  will  administer 
them  violates  the  federal  Administrative 
Procedure  Act. 

The  substance  of  our  petition  is  set  forth  in 
the  comments  that  have  been  prepared  on  the 
proposed  guidelines.  Plaintiffs  ask  the 
Director  to  promulgate  proposed  rules  that 
are  consistent  with  those  comments,  a  copy 
of  which  is  appended  to  this  petition.  The 
legal  justincation  for  this  petition  is  as 
follows: 

OSM's  decision  to  develop  guidelines  for 
determining  when  permit  revisions  are 
signiHcant  so  as  to  require  the  opportunity  for 
public  review  and  comment  under  section  511 
of  the  federal  Act.  demonstrates  its  belated 
recognition  of  the  fact,  long  held  by  citizen 
groups,  that  further  guidance  must  be 
provided  the  states,  industry  and  the  public 
on  this  important  issue.  Having  reached  this 
conclusion,  however,  OSM  has  apparently 
decided  to  proceed  by  promulgating 
"guidelines"  rather  than  "rules"  which  accord 
with  the  requirements  of  the  APA. 

There  is  no  question  that  the  proposed 
guidelines  are  rules  within  the  meaning  of  the 
APA.  Section  2(c)  of  the  APA  defines  a  "rule" 
as  "an  agency  statement  of  general  or 
particular  applicability  and  future  effect 
designed  to  implement,  interpret  or  prescribe 
law  or  policy,  or  describing  the  organization, 
procedure  or  practice  requirements  of  an 
agency  .  ..."  5  U.S.C.  551(4).  The  proposed 
guidelines  are.  without  question,  an  agency 
statement  of  general  applicability  and  future 
effect  designed  to  interpret  federal  law. 
Accordingly  they  are  rules  within  the 
meaning  of  the  APA. 

The  informal  "notice  and  conunenl" 
rulemaking  requirements  of  the  APA  apply  to 
all  rules  except  those  that  can  be 
characterized  as  "interpretative  rules,  general 
statments  of  policy,  or  rules  of  agency 
organization,  procedure,  or  practice".  (5 
U.S.C.  553(b)(3)(A)).  or  where  the  agency 
finds  "for  good  cause  .  .  .  that  the  notice  and 
public  procedure  are  impractical, 
unnecessary  or  contrary  to  the  public 
interest."  5  U.S.C.  553(b)(3)(B).  Even  where 
one  of  these  findings  are  made,  the  rules  must 
still  be  published  in  the  Federal  Register.  See 
5  U.S.C.  552(a)(1). 

In  this  case,  however,  neither  of  the 
exceptions  from  notice  and  comment  apply. 
First,  the  exceptions  contained  at  5  U.S.C. 


553(b)(3)(A)  do  not  apply  in  circumstances 
where  the  agency  action  might  jeopardize  the 
rights  and  interests  of  individuals.  Batterton 
V.  Marshall,  848  F.2d  694  (D.C.  Cir.  1980).  The 
adoption  of  the  proposed  guidelines  by  OSM 
may  seriously  jeopardize  the  interests  of 
citizens  who  live  or  work  near  coal  mines 
because  the  guidelines  may  deny  those 
citizens  the  right  to  comment  on  certain  types 
of  permit  revisions  that  may  adversely  affect 
their  interests.  Further,  the  exceptions  at  5 
U.S.C.  553(b)(3)(B)  cannot  apply  here  because 
OSM  has  acknowledged,  by  allowing  a 
limited  right  of  comment  on  the  proposed 
guidelines,  that  notice  and  comment  is  both 
practical  and  necessary. 

In  addition  to  providing  the  public  with  the 
opportxinity  to  participate  more  fully  in  the 
proceedings  to  develop  standards  for 
significant  permit  revisions,  informal 
rulemaking  will  have  two  other  salutary 
impacts.  First,  it  will  assure  that  the  final 
rules  include  a  statement  of  basis  and 
purpose.  This  statement,  which  is  required  by 
5  U.S.C.  553(c).  must  include  the  agency's 
response  To  significant  comments  that  are 
made  by  the  public  during  the  comment 
period.  Home  Box  Office  v.  FCC,  567  F.2d  9 
(D.C.  Cir.  1977).  Second,  and  most 
importantly,  rules,  unlike  guidelines,  are 
binding  on  those  to  whom  they  apply.  There 
would  be  little  purpose  served  in  developing 
standards  for  significant  permit  revisions  if 
the  persons  to  whom  those  standards  are 
directed  are  not  bound  to  adhere  to  those 
standards. 

For  these  reasons,  we  believe  that  OSM 
has  no  choice  but  to  proceed  by  the  informal 
rulemaking  requirements  of  5  U.S.C.  553.  See 
o/so  30  U.S.C.  1251(b). 

Despite  the  lateness  of  OSM's  recognition 
of  the  need  for  providing  guidance  to  the 
state  and  federal  governments  on  the 
identification  of  significant  permit  revisions, 
we  are  pleased  that  OSM  has  decided  to  take 
this  step.  We  do  not  believe,  however,  that 
there  is  any  basis  for  denying  citizens  their 
procedural  rights  to  participate  in  the 
development  of  those  standards,  which  are 
guaranteed  by  the  Administrative  Procedure 
Act.  Accordingly,  we  ask  OSM  to  grant  this 
petition  for  rulemaking  without  delay. 
Respectfully  submitted. 
Carol  Nickle.  530  Gay  Street,  Suite  204. 
Knoxville,  TN  37902. 

Mark  Squillace.  West  Virginia  University 
College  of  Law,  P.O.  Box  6130.  Morgantown. 
WV  26505. 

This  petition  is  submitted  on  behalf  of  the 
following  organizations: 
Environmental  Policy  Institute.  218  D  St..  SE.. 

Washington,  DC  20003. 
Legal  Environmental  Assistance  Foundation. 
530  Gay  St.,  Suite  204.  Knoxville.  TN  37902. 
Illinois  South  Project.  116V4  West  Cherry 
Street.  Herrin.  IL  62948. 
Save  Our  Cumberland  Mountains,  P.O.  Box 
457,  lacksboro.  Tennessee  37757. 

(PR  Doc.  86-13378  Filed  6-12-86;  8:45  am) 

aiUJNOCOOC  431S-«6-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 

IOAR-FRL-3031-5) 

Air  Program;  Stratospheric  Ozone 
Protection  Activities 

AQENCV:  Environmental  Protection 

Agency. 

ACTION:  Announcement  of  upcoming 

workshop  and  conference. 
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summary:  This  notice  provides 
information  on  an  upcoming  workshop 
and  conference  related  to  stratospheric 
ozone  protection  (51  FR  1257;  January 
10, 1986).  The  workshop,  scheduled  for 
July  23-24  in  Washington.  DC,  focuses 
on  alternative  control  strategies  to 
protect  stratospheric  ozone.  The 
conference,  previously  announced  in  the 
Federal  Register  in  February  (51  FR 
5091;  February  11. 1986).  is  scheduled  for 
June  16-20  also  in  Washington.  DC.  It  is 
being  cosponsored  by  the  United 
Nations  Environment  Programme  and 
the  U.S.  Environmental  Protection 
Agency  and  is  titled  "Health  and 
Environmental  Effects  of  Ozone 
Modification  and  Climate  Change."  This 
notice  sets  forth  the  time  and  location  of 
these  meetings,  and  provides 
information  for  people  who  would  like 
to  present  papers  at  the  July  workshop. 
EPA  encourages  the  public's 
participation  in  these  and  other 
upcoming  activities  related  to  the  issue 
of  protecting  the  ozone  layer. 
DATES:  Workshop  on  Alternative 
Control  Strategies  for  Protecting  the 
Ozone  Layer  July  23-24. 1986. 
International  Conference  on  Health  and 
Environmental  Effects  of  Ozone 
Modification  and  Climate  Change;  June 
16-20. 1986. 

ADDRESSES:  Workshop  on  Alternative 
Control  Strategies  for  Protecting  the 
Ozone  Layer  Washington  Hilton  Hotel, 
Washington.  DC  20009.  International 
Conference  on  Health  and 
Environmental  Effects  of  Ozone 
Modification  and  Climate  Change;  Hyatt 
Regency  Crystal  City,  Arlington. 
Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT. 
Stephen  Seidel,  U.S.  Environmental 
Protection  Agency.  PM-220.  401  M  Street 
SW.,  Washington.  DC  20460.  (202)  382- 
2787. 

SUPPLEMENTARY  INFORMATION:  In  early 
January  1986.  EPA  announced  its 
program  plan  for  examination  of  issues 
related  to  protection  of  stratospheric 
ozone  (51  FR  1257;  January  10. 1986).  The 
goal  of  this  plan  was  to  provide  a  sound 


scientific  and  technical  basis  for  future 
Agency  decision-making  related  both  to 
the  domestic  and  international  aspects 
of  this  issue. 

As  part  of  the  plan  EPA  identified  a 
series  of  workshops  and  conferences 
related  to  spedfic  aspects  of  that  issue. 
A  Federal  Register  notice  in  February 
presented  general  information  on  the 
International  Conference  on  Health  and 
Environmental  Effects  of  Ozone 
Modification  and  Climate  Change.  This 
announcement  provides  more  specific 
information  on  this  conference  and 
presents  general  information  on  the  July 
Workshop  on  Alternative  Control 
Strategies  for  Protecting  the  Ozone  . 
I^yer  (51  FR  5091;  February  n.  1986). 

Workshop  on  Alternative  Control 
Strategies  for  Protecting  the  Ozone 
Layer 

This  workshop  is  scheduled  for  July 
23-24  in  Washington.  DC.  It  will  focus 
specifically  on  evaluation  of  various 
possible  regulatory  strategies  for 
protection  of  the  ozone  layer. 

General  topics  that  will  be  addressed 
at  this  meeting  include: 
— Identification  of  possible  strategies. 

including  such  nontraditional 

alternatives  as  quotas  and  financial 

incentives 
— Effects  of  control,strategies  on  the 

future  demand,  production,  and 

emissions  of  potential  ozone- 
modifying  substances 
— Effects  of  control  strategies  on  the 

atmosphere  and  the  environment 
— The  cost-effectiveness  of  control 

strategies 
— Issues  of  equity,  trade  impacts,  and 

ease  of  implementation  and 

monitoring 

EPA  is  encouraging  broad 
participation  and  discussion  of  the 
issues  presented  above.  The  two-day 
workshop  will  be  structured  to  allow  for 
maximum  participation  of  interested 
parties. 

This  meeting  serves  as  the  preliminary 
step  in  preparation  for  the  United  States' 
participation  in  an  upcoming  workshop 
on  the  same  issues  sponsored  by  the 
United  Nations  Environment  Programme 
(UNEP)  and  scheduled  for  September  8- 
12. 1986,  in  the  Washington.  DC  area. 
This  and  related  UNEP  workshops  are 
aimed  at  providing  an  expanded 
information  base  and  increasing 
dialogue  among  nations  before 
international  negotiations  concerning 
possible  global  strategies  to  protect  the 
ozone  layer  resume  in  late  1986. 

Papers  presented  at  this  July 
workshop  will  also  be  included  as  part 
of  the  United  States'  preparation  for  the 
UNEP  workshop  in  September.  1986. 


Parties  interested  in  preparing  papers  or 
otherwise  participating  should  contact 
Stephen  Seidel  at  the  address  provided 
above  before  June  30, 1986. 

International  Conference  on  Health  and 
Environmental  Effects  of  Ozone 
Modification  and  Climate  Change 

Convincing  evidence  demonstrates 
that  human  activities  are  changing  the 
makeup  of  the  earth's  atmosphere. 
Recent  studies  by  leading  international 
scientific  organizations  raised  concern 
that  if  such  changes  continue,  the  ozone 
layer  and  climate  could  be  modified. 
EPA  and  UNEP  are  co-sponsoring  this 
conference  in  an  effort  to  bring  together 
researchers,  industrial  planners,  health 
professionals,  and  policy-makers 
concerned  about  the  potential  health 
and  environmental  consequences  if  this 
modification  occurs. 

Topics  to  be  addressed  at  this 
conference  include  the  potential  effects 
of  increased  ultraviolet  radiation  on  skin 
cancer,  suppression  of  the  human 
immune  system,  alternations  in 
agricultural  productivity,  modifications 
of  the  aquatic  food  chain,  increases  in 
oxidant  formation  and  accelerated 
degradation  of  materiajs.  The  effects 
related  to  changes  in  climate  (i.e.  the 
greenhouse  effect)  that  will  be  discussed 
include  alterations  of  precipitation  and 
water  resources,  increases  in  sea  level, 
and  changes  in  agricultural  and  forest 
productivity. 

Over  60  internationally  renowned 
researchers  will  present  their  latest 
findings  in  a  range  of  areas. 

Professionals  concerned  with  strategic 
issues  in  the  following  areas  may  be 
interested  in  attending  one  or  more  days 
of  the  conference: 

— Public  works  decisions  involving 

water  resources 
— Coastal  planning  and  development 
— Agricultural  management  and 

planning 
— Public  health  planning 
— Production  and  use  of  paints  and 

plastic  materials 
. — Air  pollution  control  programs 
— Forestry  management. 

Professionals  involved  in  evaluating 
project  feasibility,  design,  and  impact 
for  private  industry,  governments,  and 
funding  agencies  in  any  of  the  above 
areas  should  find  the  information 
presented  at  this  conference  of  direct 
benefit  to  their  activities. 

Infomation  and  brochures  concerning 
the  July  23-24  workshop  and  June  16-20 
conference  can  be  obtained  by 
contacting  Stephen  Seidel  at  the  address 
given  above. 


Dated:  )une  6. 1986 
|.  Craig  Potter. 

Assistant  Administrator  for  Airand 

Radiation. 
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40  CFR  Part  52 

(Region  II  Docket  No.  58;  A-3-FRL-3031-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Proposed 
Revision  to  ttte  New  York  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  This  notice  proposes,  with 
some  minor  exceptions.  Environmental 
Protection  Agency  (EPA)  approval  of 
several  revisions  to  the  New  York  State 
Implementation  Plan  (SIP)  related  to  the 
control  of  volatile  organic  compounds 
^VOCs). 

It  includes  a  finding  that  the  State  has 
met  two  commitments  made  in  its  1982 
ozone  and  carbon  monoxide  SIP  for  the 
New  York  City  metropolitan  area.  The 
first  commitment  was  to  adopt,  if 
necessary,  a  regulation  for  the 
manufacture  of  high-density 
polyethylene,  polypropylene  and 
polystrene  resins  (a  source  category 
covered  by  a  Group  III  Control 
Techniques  Guideline).  The  State  has 
now  determined  that  no  such  sources 
exist  in  New  York,  so  no  regulation  is 
necessary  at  this  time.  The  second 
commitment  was  to  develop  a  procedure 
for  use  in  the  granting  of  variances  from 
certain  State  i;equirement8  for 
controlling  emissions  of  volatile  organic 
compounds. 

Such  a  procedure  has  been  developed 
and  is  proposed  for  approval  with  the 
qualification  that  all  such  variances 
must  receive  EPA  approval  before  they 
become  part  of  the  SIP. 

This  notice  also  deals  with  proposed 
revisions  to  the  following  State 
regulatory  requirements  directed  at 
controlling  the  emissions  of  VOCs  from 
several  categories  of  stationary  air 
pollution  sources: 

•  Part  200 — "General  Provisions." 

•  Part  228 — "Surface  Coating 
Processes." 

•  Part  229  (old)— "Petroleum  Liquids 
Storage  and  Transfer." 

•  Part  229  (new) — "Petroleum  Liquids 
Storage  Facilities." 

•  Part  230  (new) — "Gasoline 
Dispensing  Sites  and  Transport 
Vehicles."  and 

•  Part  234— "Graphic  Arts." 
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Although  these  revisjons  are-geoerally 
approvable.  EPA  did  identify  anissim 
associated  wilh  the  State's 
interpretation  ota  term  used  inPai1t228- 
Upon  Slate  aubmiltal  of.additional. 
information  concerning  this  term.  EPA 
will  publish  a  supplemental  notice  on 
the  adequacy  of  this  proposed  change. 
EPA  is  also  proposing  totdisappreva 
portions  of  Parts  228  and  234;  however, 
thifrdoes  not' significantly  affect  the 
overall  approvability  of  the  package  or 
affect  the  StelB=»^ ability  tameel  it»SIP» 
commilineftts. 

DATES:. Comimnts  must  b«  received  by 
July  14.  1986. 

ADOnesws:  All  comments  should  be 
addressed  to:  Christopher):  Daggett; 
Regional  Administrator.  Environmental 
Protection  Agency.  Rtegk»ffOffH»,  26 
Federal  Plaza,  New  York,  New  York 
1D278; 

Copies  of  the  SIP  revision  are 
available  at  the  fbllbwing  addresses  for 
inspection.during  normar  business 
hours: 
Environmental  Ptotectlon  Agenoy, 

Region  ILOffice,  Air  Programs  Branch. 

Room  1005,  26  Federal  Plaza.  New. 

York.  New  York  10278 
New  York  State  DepartmenLof 

Environmental  Conservation.  Division 

of  Air  Reaoucces.  30  Wolf  Road, 

Albany.  New  York  12233. 
FOR  FURTHCfl  INFORMATION  CONTACT: 

Williani  S.  Baker^Chief,  Air  Programfi 

Branch.  Environmental  Protection 

Agency.  Room  1005.  26  Federal  Plaza. 

New  York.. New  York  10278,  (212)264- 

2517. 

SUPPUSKKNTARV- INTORMAnON:  bv  its- 

1982  ozone  and  carbon  moiKixide  State 
Implementation  Plan  (SIP)  for  the  New 
York  City  metropolitan  areai  (Comprised 
of  New  York  City,  and  N^toau.  Stiffolk. 
Westchester  and  Rockland  Counties) 
New  York  State  committed  to.adopt 
regulations  for  source  categories, 
covered  by  theEnvironmantal 
Protection  AgBncy.*  (EPA;^  GroupUl 
Control  Techniqu«8;Guideline8.(CrrG&). 
or.  alternately,  to'certify  that  no  sources 
covered  by  these  CTGs  exrist  in  the 
State.  The  Stale  also  committed  to 
develop  a  volatile  orgaoia  aompond 
(VOC)  control  measure,  "Reevaluation. 
of  RACT"  This  measure  was  to  require 
that  a  source  previously  granted  a' 
variance  from  reasonably  available 
control  technology  (RACT)  requirements 
be  reevaluated  wheaits  cectificate:to 
operate  expired  in  ordiar  to  datennine 
whether  the  variance  should  be  retained 
on  recertification  of  the  sourcei 

In  addition,  tbe  State  conunilted  to 
make  vadous.regtilalory,  reyisioos  to 
provide  additional  VOC  emission 
reductions.  These  included  adopting^a 


regulation  requiraing  the  inspection  and 
repair,  when  necessary.,  otgasoline  tank 
trucks,  and  the  regulation  of  external 
floating  roof  tanks. 

The  State  also  committed  to  revise  its 
bubblft  provisione  fbr»ooree»  thai 
include  both  printing  and  surface- 
coa  ting;Opera  tionsi 

High'DwMity  Pk^HiylwMk 
Polypropylene  aadPolyetyvene  Resins 

In  a  letter  dated'Novejnber  2. 1984, 
New  Yorkaddt^ssed  EJPA'S  requirement 
that  it  adop^a  regulation  for  the  control 
of  VOe  emissions  from  the  manufacture 
of  high-density  polyethylene, 
poljrpropylene.  andpolystyrene  resins; 
This  requirement  was  established  by 
EPA's  puHication.of  8  Group  HtCTG 
document  entitled,  "Control  of  "Volatile- 
Organic^ Compound  Emissions  from 
Manufacture  of  Htgh-Etensity 
Polyethylene.  Polypropylene-and 
Polystyrene-Resinei'*  Me%»  York's 
November  2. 19843 submission  indicates' 
that,  upon  investigation)  it'ha» 
determined  that  there  are  no  sources  in- 
New  York  involved  in- the  mamifacture- 
of  highdensity  polyethylene, 
polypropylene,  op  polystyrene  resins. 
Consequently,  there is^noneedlfbr New 
York  to  develop  a  regulation  for  this 
source  category.  However,  the  State  has 
committed  to  develop  such  a  regulatioit 
should  a  source  apply  for  a  pennit  to 
manufacture  these  rssio*  if  at  that)  time 
there  are  no  applicable- New  Source 
Performance  Standards  (NSPS) 
promulgated  under  Section  liliL  of-  the: 
Clean  Air  Act. 

EPA  propQ6«eto)find  that: the  State 
has  fulfilled. its  obligatioato  either  adopt 
a  regulation  for  this  source  category  or 
to  clarify  that  there  are  no  sources 
within  the  affected  nonattainment  area. 

Air  Guid«-2tt— VaoancMbFrom  RACT 
Regulations  for  VOC  Eraittiaft  Sources 

lit  it*  1982  ozone  and  carbon 
monoxide  SIP  for  the  New  York  City 
metropolitan  area  (NYCMA).New  York 
committed  to  implemeat  a  measure 
entitled  "Reevaluatioa  of  RACT."  This 
measure  was  intended  to  make,  more 
restrictive  the  criteria  under  which  a 
source  emitting  VOCs  may  apply  for  and 
be  granted  a  variancefrom  State 
reqjLurements  to  apply.  RACT  to  its 
operations. 

To  meet  its  SIP  commitment  New 
York  has  developed  Air  Guide  20 
"Variances  from  RACT  Regulations  for 
VOC  BlniKing  Sources. 'A  aipy  of  this 
Air  Guide,  dated, |uly  25. 1984.  was 
submitted  to  EPA  on  December  31, 1084. 
Air  Guide  20  provides  detailed 
procedures  that  the  Stale  will  foUoiu  ia 
evaluating  sueb- a,  vanancek  The 
procedures  apply  to  initial  vaaaoGa- 


applications  and  to  subsequent  ones. 
The  needier  such  variaooe  must.be 
demonstrated  by  the  applicant, and  must 
be  based  on  economic  or  technical 
factors  unique  to  the  source.  They 
provide  for  periodic  reevaluations  of- 
approved  variances  and  for  thein- 
submittal  by  the  State  to  EPA  as  SIP' 
revisions. 

These  features. provide  guidelines 
useful  to  tfae-Commisaioner  in  his 
decisions  on. whether  to  grant  variances. 
Therefore.  EPA  proposes  to  find  that; 
this  Air  Guide  fulfills  New  York:3 
commitment  in  its  SIP  EPA  notes, 
however,  that  eaoh^variancie  adopted' 
undee  A*rGuide:20  must  receive  EPA 
approval  before  it  can, become  part'ofc 
the  SIP. 

StatftHegulalary  RBwaiona; 

On  March  15. 1985  New  York 
submitted  to  BPrt  adtoptedrevisions  to 
Slate  regulation*  currently  contained  in 
its  SIP.  T^hese  revisions  to-Title6orthe- 
New  York  Code  of  Rules  and 
Regulations  (NVCRR1  effbctthe 
following  Parts: 

•  Part  200 — "General  Provisions."  effective 
April  11. 1986. 

•  Part  228— "Surfaoe-Goating  Processes. " 
effective  April  13. 19t& 

•  Part  229  (old) — "PetroleumiUiiiuidte 
Stowg*  and  TTensferi "  effe«live  |une  21  i  1980. 

•  Part  229  (new) — "Petroleum. Uiquidi 
Storage  FaciliUes; "  effective  April  11. 19B5, 

•  Part  230  (new)— "Gasoline  Dispensing 
Sites  and  Transport  Vehicles."  effective  April 

11.1985. 

•  Part  23*— "Graphic  Arts.;  efffective  April 

11. 19e6< 

Following  is  a  brief  summary  of  EPAIs 
review  and  findings  with  regand  to  these 
revisions. 

Part  200— General  ProvisionB 

Since  EPA:s,last  approval.of  revisions 
to  Part- 200  (49  FR  3439.  January  26.: 
1984),  the  regulation  has  been  revised 
three  times. 

The  first  revision,  involved  technical 
amendments,  which  generally  corrected 
typographical  errors  and  included  other 
nonrsubstantive  changes.  The  second 
and  thirdrevisionswere  made  to  meet 
new  State  Incorporation  By  Reference 
(IBR)  requirements.  Part  200  novn 
contains  a  new  §.  206:9.  including  a 
Table  1;  which  listadocuraentB: that  are 
referenced  in  other  Paris  of  6,NYCRR. 
Generally  these  documents  are"EPA 
Reference  Test  Methods "  that  appear  in 
Title  4Q  of  the  Code  of  Federal 
Reguhtionsi  References  to.  these 
documents  are  also  included. in  the: 
various  Parte-of-O.NYCBR  and.  war*; 
included  only  after  the  regulations-Had 
gone  through  formal  Stateadopiion. 
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procedures.  The  State  is  now  obligated 
to  revise  Part  2£I0  when  other  Parts  of  its 
Code  are  revised  and  new  references 
are  included. 

EPA  is  proposing  to  approve  the  latest 
verision  of  Part  2X30,  which  has  an 
effective  date  of  April  11. 1985.  This 
version  contains  earlier  revisions  with 
effective  dates  of  August  9. 1984  and 
December  5, 1984. 

Part  226 — Surface  Coaling  Procesess 

Part  228  has  been  revised  to  limit 
"facility  wide  emission  reduction  plans" 
(bubble  provisions)  in  the  NYCMA  only 
to  sources  covered  by  the  provisions  of 
Part  228.  Previously,  a  facility-wide 
emission  reduction  plan  could  include 
sources  covered  by  other  Parts  of  6 
NYCRR.  for  example  Part  234,  tiraphic 
Arts." 

It  should  be  pointed  out.  however, 
that  EPA  is  not  approving  New  York 
facility-wide  emission  reduction  plans 
for  automatic  inclusion  in  the  SIP.  While 
EPA  is  proposing  to  find  that  this 
revision  to  Part  228  fulfills  the  State's 
commitment  in  its  SIP  to  develop  a 
measure  entitled,  "Controls  at  Major 
Facihties,"  the  plan  for  each  facility 
must  be  submitted  to  EPA  as  a  SIP 
revision.  This  is  consistent  with  EPA's 
past  treatment  of  the  VOC  facility-wide 
emission  reduction  plan  provisions  in 
the  New  York  SIP  at  and  after  the  time 
these  regulations  were  approved.  EPA 
intends  to  codify  this  approach  when  it 
takes  final  action. 

The  State  has  made  two  substantive 
changes  to  Pari  228.  The  first  involves 
the  inclusion  in  8  226.3(d)  of  a  variance 
provision  which  permits  seasonal 
shutdowns  of  emission  control 
equipment. 

EPA  policy,  as  contained  in  a 
memorandum  dated  December  10. 1980. 
from  Walter  Barber,  the  former  Director 
of  EPA's  Office  of  Air  Quality  Planning 
and  Standards  to  the  Regional  Directors 
of  Air  and  Hazardous  Materials 
Divisions,  permits  the  shutdown  of 
natural  gas-fired  afterburners  used  to 
control  VOCs  during  that  period  of  the 
year  not  conducive  to  ozone  formation. 
(November  through  March  in  the  New 
York  area).  This  policy  stales,  however, 
that  variances  cannot  be  granted  to 
flares,  VOCs  vented  to  boilers, 
afterburners  operated  principally  for 
odor  control,  or  afterburners  operated  to 
control  toxic  or  hazardous  substances. 
Furthermore,  the  issuance  of  appropriate 
variances  must  be  implemented  through 
the  SIP  process.  Ikcause  the  State 
provides  no  limitations  on  the  type  of 
control  equipment  covered,  type  of  fuel 
used,  permitted  shutdown  period,  or 
affected  operations,  EPA  is  proposing  to 
disapprove  the  provision  of  S  Z28.3(d)  as 


it  relates  to  "seasonal  use  of  control 
equipment."  Should  the  State  revise  this 
general  provision  for  seasonal 
shutdowns  to  make  it  consistent  with 
EPA's  policy  and  submit  it  as  a  SIP 
revision.  EPA  would  propose  to  approve 
it. 

EPA  will  still  process  any  SIP  revision 
request  which  involves  a  seasonal 
shutdown  variance  for  a  specific  source. 
Should  the  variance  meet  all  of  the  EPA 
criteria  as  specified  in  the  December  10, 
1980  memorandum,  EPA  would  propose 
to  approve  it  for  inclusion  in  the  SIP. 

The  second  substantive  change 
involved  the  restructuring  of  S  228.3  (a) 
and  (b).  Section  228.3(a)  now 
specifically  prohibits  a  source  from 
using  coatings  which  exceed  the  RACT 
limits,  expressed  as  pounds  of  VOC, 
minus  water,  per  gallon  of  coating  at 
application,  currently  contained  in 
Tables  1  &  2  of  the  regulation.  These 
limits  have  been  previously  approved 
(45  FR  74472. 11/10/80  and  49  FR  3439. 
1/26/84)  and  are  not  being  changed. 
Section  228.3(b)  now  requires  that  any 
source  which  desires  to  meet  the  RACT 
limits  by  another  method  or  combination 
of  methods,  must  specifically  apply  to 
the  State  for  an  equivalent  RACT 
variance.  Typically  a  source  could  use 
physical  or  operational  changes,  the 
addition  of  control  equipment,  or  any 
combination  to  meet  the  RACT  limits. 

Since  EPA  policy  and  guidance 
permits  a  source  to  meet  the  RACT 
limits  by  any  of  the  above  mentioned 
methods,  it  should  not  be  necessary  for 
the  State  to  submit  these  equivalency 
variances  to  EPA  as  SIP  revisions 
provided  that  the  State  submits  a 
detailed  explanation  of  the  criteria 
which  will  be  used  in  granting  such 
variances.  Specifically,  §  228.3(b)(1)  the 
State  allows  a  source  applying  for  an 
equivalency  variance  to  take  credit  for 
'physical  and  operational  changes." 
"These  terms,  however,  are  not  defined 
in  the  regulation  and  it  is  not  clear  what 
methods  will  be  used  in  determining 
equivalency.  While  EPA  policy  and 
guidance  permits  credit  for  some  types 
of  physical  and  operational  changes,  not 
all  such  changes  are  creditable.  The 
State  has  indicated  its  intention  to 
submit  additional  information  on  what 
types  of  "physical  and  operational 
changes"  are  creditable  and  the 
procedures  and  calculation  methods  to 
be  used  to  quantify  the  emission 
reductions.  When  this  occurs,  EPA  will 
publish  a  supplemental  notice  of  its 
evaluation  of  this  additional  information 
and  will  request  public  comment. 

The  State  also  clarified  the 
applicability  of  Pari  228  by  including  a 
new  Section,  S  228.1(f).  This  new  section 
states  that  a  source  must  continue  to 


comply  with  Part  228  even  after  the  area 
in  which  it's  located  has  been 
redesignated  to  attainment  for  ozone. 

In  summary,  EPA  is  proposing  to 
approve  Pari  228  dated  April  11, 1985. 
with  the  exception  of  |  226.3(d), 
provided  that  the  State  submits 
additional  information  on  the  types  of 
"physical  and  operational  changes"  that 
are  creditable  and  this  is  consistent  with 
EPA  policy  and  guidance.  EPA  is 
proposing  to  disapprove  5  228.3(d)  as  it 
relates  to  seasonal  shutdown  of  VOC 
control  equipment  since  it  does  not  meet 
EPA  criteria.  EPA  is  awaiting  additional 
information  from  the  State  on  its  . 
definition  of  the  term  "physical  and 
operational  changes"  as  used  in 
§  228.3(b)(1).  Finally,  EPA  also  proposes 
finding  that  the  State  has  fulfilled  its 
commitments  made  in  the  SIP  for 
developing  the  control  measure 
"Controls  at  Major  Sources." 

Part  234— Graphic  Arts 

As  wilh  Pari  228,  Pari  234  has  been 
revised  to  limit  facility  wide  emission 
reduction  plans  (bubble  provisions)  in 
the  NYCMA  to  only  sources  covered  by 
the  provisions  in  Part  234.  In  addition, 
the  State  included  a  seasonal  shutdown 
variance  similar  to  the  one  discussed 
eariier  in  relation  to  Part  228.  The  State 
also  made  other  minor  changes  to  Part 
234. 

The  results  of  EPA's  review  and 
findings  with  respect  to  Pari  228  also 
apply  to  Part  234  in  relation  to  its  facility 
vk'ide  emission  reduction  and  seasonal 
shutdown  provisions.  Therefore,  with 
the  qualifications  discussed  above.  EPA 
is  proposing  to  approve  the  April  11, 
1985  version  of  Part  234,  with  the 
exception  of  §  234.3(c).  EPA  is  proposing 
to  disapprove  §  234.3(c)  as  it  relates  to 
seasonal  shutdown,  since  it  does  not 
meet  EPA  criteria.  EPA  also  proposes 
finding  that  the  State  has  fulfilled  it's 
commitment  made  in  the  SIP  for 
developing  the  control  measure 
"Controls  at  Major  Sources." 

Part  229— Petroleum  Liquid  Storage. 
Facilities 

Part  229  has  been  revised  by  adding  a 
•new  section  which  regulates  external 
floating  roof  storage  tanks  and  by 
removing  gasoline  filling  station 
requirements  from  Part  229  and  placing 
them  in  new  Part  230  (Gasoline 
Dispensing  Sites  and  Transport 
Vehicles).  A  number  of  minor  changes 
have  also  been  made  to  Part  229.  The 
State  now  considers  Part  229  to  be  a 
new  regulatioru  the  previous  version  of 
this  regulation  has  been  repealed.  All 
previous  requirements  that  are  not 
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discussed  below  and  all  compliance 
dates  remain  the  same. 

The  State  has  adopted  requirements 
for  the  control  of  VC)C  emissions  from 
petroleum  liquid  storage  in  external 
floating  roof  tanks  (EFRT).  These 
requirements  are  applicable  to  EFRT 
which  have  a  capacity  of  40,000  gallons 
or  more,  which  contain  VOCs  with  a 
true  vapor  pressure  of  4.0  pounds  per 
square  inch  or  greater  and  which  are 
located  in  an  area  that  is  designated  as 
nonattainment  for  ozone.  These  tanks 
must  have  a  continuous  rim  mounted 
secondary  seal,  which  must  be 
maintained  without  any  visible  holes, 
tears,  or  openings.  The  regulation 
contains  additional  requirements  which 
minimize  VOC  Amissions  and  which 
require  inspections  and  record  keeping. 
These  requirements  are  consistent  with 
those  recommended  in  the  CTG. 

The  State  is  limiting  the  applicability 
of  Part  229  only  to  areas  in 
nonattainment  of  the  ozone  standard  as 
of  the  effective  date  of  the  current 
revision  of  the  regulation  (that  is.  April 
11. 1985).  It  should  be  noted  that  the 
only  ozone  nonattainment  area  in  New 
York  as  of  this  date  is  the  NYCMA.  All 
other  areas  are  in  attainment  of  the 
standards. 

Part  229  also  contains  a  variance 
provision  which  permits  the 
Commissioner  of  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  to  accept 
alternative  controls  when  a  facility  is 
unable  to  comply  with  the  specific 
requirements  contained  in  the 
regulation.  The  source  must  demonstrate 
that  technological  and/or  economic 
reasons  justify  an  alternative  approach 
to  control  and  that  the  new  requirement 
provides  for  RACT  for  the  specific 
facility.  In  this  regard  it  should  be  noted 
that  EPA  cannot  recognize  any  variance 
or  alternate  requirement  until  it  is 
submitted  to  EPA  by  the  State  for 
approval  as  a  SIP  revision.  Approval 
will  be  based  on  the  effect  of  the 
proposed  variance  on  air  quality  and  on 
the  ability  of  a  facility  to  comply  with 
the  existing  regulation. 

EPA  is  proposing  to  find  that  Part  229 
adequately  addresses  the  requirements 
for  EFRT  and  is  proposing  to  approve  it. 

Part  230 — Gasoline  Dispensing  Sites 
and  Transport  Vehicles 

The  State  has  promulgated  a  new 
regulation.  Part  230.  which  contains 
requirements  »hat  were  previously 
contained  in  Part  229  for  gasoline 
dispensing  sites  and  tank  trucks.  These 
requirements  and  Iheir  associated 
compliance  schedules  have  not  been 
substantially  changed,  in  addition,  the 
State  had  added  requirements  for 


gasoline  tank  trucks  that  deliver 
gasoline  in  the  NYCMA  or  to  gasoline 
dispensing  sites  which  are  required  to 
install  Stage  I  vapor  controls.  This 
addresses  the  requirements  for  the  Slate 
to  adopt  a  regulation  for  a  Group  II  CTG 
catetory.  "Control  of  Volatile  Organic 
Compound  Leaks  from  Gasoline  Tank 
Trucks  and  Vapor  Collection  Systems." 

Gasoline  tank  trucks  are  now  required 
to  meet  specific  pressure  and  vacuum 
standards  and  must  be  tested  annually 
to  insure  that  they  are  met.  A  tank  truck 
must  be  repaired  within  fifteen  days  if  it 
fails  the  inspection  and  must  be  marked 
with  the  date  it  last  passed  inspection. 
There  are  also  record  keeping 
requirements  for  these  inspections.  Part 
230  also  restricts  the  pressure  and 
vacuum  under  which  the  tank  can  be 
loaded  and  unloaded,  respectively. 

Part  230  also  contains  a  variance 
provision.  §  230.7.  which  permits  the 
Commissioner  of  the  NYSBEC  to  accept 
alternative  control  requirements.  This  is 
similar  to  the  variance  provision 
discussed  in  relationship  to  Part  229. 
Again  EPA  cannot  recognize  any  such 
variance  until  it  is  submitted  and 
approved  as  a  SIP  revision. 

EPA  is  proposing  to  find  that  Part  230 
adequately  addresses  the  requirements 
for  control  of  gasoline  tank  trucks  and  is 
proposing  to  approve  it. 

Conclusion 

EPA  is  today  proposing  to  find  that 
the  State  had  fulfilled  its  commitment  to 
either  adopt  regulations  for  or  to  certify 
that  there  are  no  applicable  sources 
within  the  State  for  the  manufacture  of 
high-density  polyethylene, 
polypropylene  and  polystyrene  resins. 
EPA  also  is  proposing  to  find  that  the 
State  has  fulfilled  its  commitment  to 
develop  procedures  to  evaluate 
variances  from  its  VOC  regulations. 
With  the  qualifications  discussed  above. 
EPA  is  proposing  to  approve  the 
revisions  made  to  Parts  200.  229.  230. 
and  234  (except  for  §  234.3(c))  as  a  part 
of  the  New  York  SIP.  EPA  is  proposing 
to  approve  Part  228  with  the  exception 
of  §§  228.3(b)(1)  and  228.3(d)  as  a  part  of 
the  New  York  SIP.  EPA  is  awaiting 
additional  informatton  clarifying  terms 
J  used  in  |  2283(b)tl).  EPA  will  publish  a 
supplemental  notice  of  proposed 
rulemaking  concerning  this  ad<Jitional 
information  and  final  action  will  be 
dependent  on  EPA's  analysis  of  the 
comments  rt  receives  on  both  today's 
and  this  future  notice.  EPA  is  proposing 
to  disapprove  §  J  228.3(d)  and  234.3(c)  as 
they  related  to  seasonal  shutdowns. 

This  notice  is  issued  as  required  by 
Section  110  of  the  Clean  Air  Act.  as 
amended.  The  Administrator's  decision 
regarding  the  approval  of  this  plan 


revision  is  based  on  its  meeting  the 
requirements  of  Section  110  of  the  Clean 
Air  Act  and  40  CFR  Part  51. 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Under  Executive  Order  12291.  todays 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Hydrocarbons. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  November  19. 1985. 
Christopher  |.  Daggett. 
Regional  Administrator.  Environmental 
Protection  Agency. 
|FR  Doc.  86-13390  Filed  6-12-86;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  67 
ICGD  86-0371 

Documentation  of  Forfeited  Vessels 

agency:  Coast  Guard.  DOT. 

action:  Proposed  rule.  

isUMMARV:  The  Coast  Guard  is  proposing 
to  revise  the  regulations  concerning  the 
documentation  of  vessels  forfeited  for  a  • 
breach  of  the  laws  of  the  United  States. 
The  revised  regulations  would  recognize 
administrative  forfeiture  proceedings 
and  the  effect  of  forfeiture  on  liens  and 
encumbrances  of  record.  Recent 
statutory  changes  affecting  the 
maximum  value  of  vessels  subject  to 
administrative  forfeiture  proceedings 
has  resulted  in  an  increase  in  the 
number  of  vessels  eligible  for 
documentation  being  forfeited  in  this 
manner.  Existing  regulations  only 
recognize  judicial  forfeiture  and  do  not 
take  into  account  that  a  forfeiture 
results  in  the  vessel  being  cleared  of 
existing  liens  and  encumbrances.  These 
changes  will  improve  the  marketability 
of  vessels  forfeited  and  allow  vessel 
purchasers  to  realize  the  fuH  benefits  of 
a  vessel  with  a  clear  title  and  domestic 
trade  entitlements. 

DATE:  Comments  must  be  received  on  or 
before  July  14. 1986. 
ADDRESS:  Comments  should  be 
submitted  to  and  are  available  for 
examination  at  the  Marine  Safety 
Council  (G-CMC).  Room  2201.  U.S. 


Federal  Register  /  Vol.  51.  No.  114  /  Friday.  )une  13.  1986  /  Proposed  Rules 


21581 


Coast  Guard  Headquarters,  2100  Second 
Street  SW..  Washington.  DC  20593. 
Between  the  hours  of  7:00.  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  comments 
may  be  delivered  to.  and  are  available 
for  inspection  and  copying  at  the  Marine 
Safety  Council  (G-CMC). 
FOR  FURTHER  INFORMATION  CONTACr 
Lieutenant  Gregory  L.  Oxley.  Staff 
Attorney.  Merchant  Vessel 
Documentation  Division,  Office  of 
Merchant  Marine  Safety.  U.S.  Coast 
Guard.  2100  Second  Street  SW., 
Washington.  DC  20593,  202^26-1492. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  notice  (CGD 
86-037)  and  the  specific  section  to  which 
each  comment  applies,  and  give  reasons 
for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  self-addressed, 
stamped  envelope  or  postcard.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  The  proposed 
regulations  may  be  changed  in  light  of 
comments  received.  No  public  hearing  is 
planned. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Lieutenant 
Gregbry  L.  Oxley.  Project  Manager,  and 
Commander  Ronald  Zabel,  Project 
Attorney. 

Background 

Entitlement  to  engage  in  the  domestic 
trades  (coastwise  trade,  Great  Lakes 
trade,  and  the  fisheries)  is  reserved  for 
vessels  built  in  the  United  States. 
However,  since  1792  there  have  been 
exceptions  for  vessels  adjudged 
forfeited  to  the  United  States  for 
violation  of  its  laws.  The  current 
provisions  are  in  48  U.S.C.  12106-08.  The 
statute  is  silent  on  what  type  of 
forfeiture  action  is  required.  The  Coast 
Guard  and  its  predecessor  agencies 
(including  the  Customs  Service)  in 
administration  of  the  documentation 
laws  have  only  recognized  a  judicial 
forfeiture  as  a  basis  for  the  granting  of 
domestic  trade  entitlements. 

The  Bureau  of  Marine  Inspection  and 
Navigation,  a  predecessor  of  the  Coast 
Guard  in  administration  of  the 
documentation  laws,  in  1941  amended 
the  regulations  to  clarify  what 
constituted  a  forfeited  vessel.  Those 


regulations  required  an  affidavit 
attesting  that  the  vessel  was  "(ajdjudged 
to  be  forfeited  for  a  breach  of  the  laws 
of  the  United  States,  by  a  decree. 

sentence,  or  judgment  of  the 

court  of , .  .  .  ."  When  the 

Customs  Service  assumed  responsibility 
for  administration  of  the  documentation 
laws  in  1943,  new  regulations  were 
issued.  Those  regulations  provided  that 
"|a]ny  vessel  which  has  been  judicially 
forfeited"  is  eligible  for  domestic 
licenses.  The  Coast  Guard  assumed 
responsibility  for  administration  of  the 
documentation  laws  in  1967  and  issued 
regulations  essentially  identical  to  the 
Customs  regulations.  In  1982.  the  Coast 
Guard  changed  the  regulation  to  the 
existing  one  at  46  CFR  67.19-5  which 
provides  that: 

(a)  A  forfeited  vessel  is: 

(1)  One  which  has  been  adjudged  forfeited, 
by  a  federal  district  court,  to  the  federal 
government  of  the  United  Slates  for  a  breach 
of  its  laws;  or 

(2)  One  which  has  been  seized  by  the 
federal  government  of  the  United  Stales  for  a 
breach  of  its  laws  and  which  has  been  sold  at 
an  interlocutory  sale,  the  proceeds  of  which 
have  been  adjudged  forfeited  to  the  federal 
government  of  the  United  Stales  by  a  federal 
district  court. 

(b)  The  applicant  must  submit  a  certified 
copy  of  the  court  order  declaring  the  vessel 
itself  to  be  forfeit  or  the  proceeds  of  its  sale 
to  be  forfeit  to  the  federal  government  of  the 
United  States  to  establish  that  the  vessel  is 
forfeited  within  the  meaning  of  this  section. 

Administrative  forfeiture  provisions 
have  existed  for  many  years,  however 
prior  to  1978  they  were  only  available 
where  the  property  value  did  not  exceed 
$2500.  In  1978  the  vahie  limit  was  raised 
to  SlO.OOO.  Since  few  vessels  of  a  size 
eligible  for  documentation  came  under 
these  limits,  documentation  was  not  a 
problem.  In  1984  the  statute  was 
amended  to  provide  that  if  the  value  of  a 
seized  vessel  is  less  than  $100.(XX).  or  if 
the  vessel  was  used  to  import,  export, 
transport,  or  store  any  controlled 
substance,  an  administrative  forfeiture 
action  may  be  initiated.  With  the 
amendment,  many  vessels  eligible  for 
documentation  which  previously  could 
•  have  only  been  judicially  forfeited  were 
now  eligible  for  administrative  forfeiture 
action  as  well.  Since  a  judicial  forfeiture 
can  take  several  years  to  complete  and 
cost  the  government  thousands  of 
dollars  in  custody  costs  and  legal 
expense,  administrative  forfeitures  of 
vessels  are  much  more  cost  effective.  An 
administrative  forfeiture  can  take  as 
littleas  six  seeks  from  seizure,  to 
perfection  of  forfeiture,  to  sale.  Custody 
costs  are  satisfied  before  any 
distributions  of  proceeds  of  sale.  It  is  in 
all  parties*  interest  to  minimize  these 
costs.  Adn\inistrative  forfeitures  have 


been  found  to  adequately  balance  the 
due  process  rights  of  owners  and  lienors 
with  the  need  for  an  expedited 
procedure  which  minimizes  costs  and    . 
prevents  unnecessary  vessel 
deterioration,  common  with  long  periods 
of  custody. 

The  longstanding  interpretation  by  the 
Coast  Guard  (and  its  predecessor 
agencies  in  administering  the 
documentation  laws]  that  only  a  vessel 
judicially  forfeited  is  "adjudged 
forfeited"  hinders  the  use  of  the 
administrative  forfeiture  provisions  of 
the  Customs  laws.  An  administrative 
forfeiture  does  not  result  in  a  court 
order,  only  a  declaration  of  forfeiture  by 
a  Customs  officer.  If  a  vessel,  at  the  time 
of  forfeiture,  does  not  qualify  for  the 
domestic  trades,  the  only  way  to  satisfy 
the  Coast  Guard  requirement  for 
granting  domestic  entitlements  is  to 
perfect  the  forfeiture  in  a  judicial  action. 
Customs  is  faced  with  proceeding 
judicially,  which  may  take  several  years 
and  significantly  increase  expenses  and 
decrease  the  value  of  the  vessel  through 
deterioration,  or  proceeding 
administratively,  which  often  results  in 
obtaining  less  value  for  the  vessel,  due 
to  limited  trade  eligibility. 

Where  administrative  forfeitures  have 
been  used  under  the  existing  regulations 
additional  problems  exist.  The 
purchasers  of  administratively  forfeited 
vessels,  often  incorrectly  presume  the 
vessel  will  be  eligible  for  the  domestic 
trades.  In  the  last  year  at  least  10  such 
purchasers  have  requested  that  their 
purchases  be  voided  upon  being 
informed  by  Coast  Guard 
documentation  officials  that  the  vessel 
did  not  gain  domestic  trade  entitlements 
by  virtue  of  the  forfeiture. 

Discussion  of  Proposed  Regulation 

In  light  of  these  problems,  the 
Customs  Service  has  requested  that  the 
Coast  Guard  reexamine  its 
interpretation  of  the  documentation 
laws  and  change  its  regulations  to 
recognize  administrative  forfeitures.  The 
Chief  Counsel  of  the  Coast  Guard  has 
determined  that  vessels  administratively 
forfeited  are  considered  "adjudged 
forfeited  for  a  breach  of  the  laws  of  the 
United  States."  and  therefore  may  be 
issued  licenses  for  the  domestic  trades. 
The  proposed  regulations  would  change 
the  existing  regulations  to  reflect  the 
Chief  Counsel's  opinion.  The  federal 
government's  ability  to  recoup  the  costs 
of  forfeiture  would  thereby  be  facilitated 
and  purchasers  of  vessels  sold  after 
administrative  forfeiture  would  have 
maximum  use  of  the  vessels. 

The  Coast  Guard  is  tasked  with 
recording  mortgages  and  notices  of 
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claim  of  lien  againat  the  records  of 
docamsBted  vessels^  Althnttgh  the 
regufations  of  Piut  67  prawde  tor  the 
removal  oTtfiese.  enctunbcaacea  by 
various  mea«s.  the  regulations  have 
nevsr  provided  fckr  their  removal  based 
soleFy  upon  evidence  of  rorfeituie, 
adBiinistrative  or  judicial.  If  there  is  a 
preferrerf  mortage  of  rscord.  the 
purchaser  IT  not  permitted  to 
redocument  the  vessel  without  recording 
a  satfsfadiwn  of  mortgage  or  obtaining 
mortgagee  m«^*"^  to  surrender  of  the 
certificate  of  documentation.  The  net 
result  is  that  the  marketability  of 
forfei  fed  vessels,  with  Bens  and 
encumfaxancaa  of  record  is  diminished. 

The  Chief  Counsel  of  the  Coast  Guard 
has  also  detetodned  that  a  declaration 
of  focfeitoie.  whether  judicial  or 
adhiinistrarthre.  wipes  a  vessel  free  and 
clear  of  aS  prior  Hens  and  mortgages. 
Those  claima  attach  to  the  proceeds  of 
sale  if  the  vessel  is  sold.  If  the  vessel  is 
otherwise  cfisposied  of  those  claims  may 
be  paid  oat  of  the  Custom*  Forfeiture 
Fund,  with  reimbursement,  if 
appropriate,  by  the  recipient  agency. 
Therefore,  a  deciajatioir  of  forfeiture 
constitutes  suflTciei^  authority  to 
remove  the  encunfarances  of  record.  The 
propoeed  regulations  recognize  this 
opinion  of  the  Chref  Counsel  and  would, 
upon  presentrtian  of  evicfence  of 
forfeiture,  wfcethcr  judicial  or 
administrative,  provide  for  removal  of 
all  encumbrances  of  record.  The 
forfeiture  program  and  the  federal 
government's  abiBty  to  recoup  the  costs 
of  the  forfeittire  progcara  would  thereby 
be  facilitated. 

*    Existing  &  67.05-15(3)  would  be 
amended  to  ref&ct  that  in  the  case  of  a 
forfeited  vessel  the  owner  must  provide 
evidence  establishing  chain  of  title  from 
the  poiBt  oi  judkiai  deczee  of  forfeiture 
or  from  the  Custom*  officer's  affidavit  of 
forfeiture  urtder  an  adminis^ative 
forfeiture  action. 

Existing  i67".19-5fa}  would  be 
amended  to  add  to  the  definition,  of 
forfeited  vessel  one  forfeited  under  an 
administrative  forfeiture  actioiu 
Existing  £e7.19-S(b)  would  be 
amended  to  add  to  the  evidence 
sufficient  to  est^lish  forfeiture,  an. 
affidavit  from  a  CustsEis  officer  who 
has  personal  knowledge  of  tlie 
particulars  of  the  vessel's  forfeiture 
under  an  administrative  forfeiture 
action. 

Existing  §  67.39-l(a)  would  ba 
amended  by  adding  that  a  chattel 
mortgage,  notice  of  claim  of  lien,  or  a 
preferred  mortgage  outstanding  on.  die 
record  of  a  vessel  may  be  removed  from 
that  record  by  either  a  court  order  or  an 
affidavit  described  in  §  67.39-3- 


Existing  1 67.30-a  madd  be  3fiA«uied 
by  changing  the  tide  ta  indiMle 
affuiavit*  as  wcU  a&  coMct  oKdenb. 

Proposed  &  67.30-31(4  vtrndd.  fscKuM 
for  removal  of  tiiB  enriuahranfpa 
described  in  §  V?J3»-1  upon  presentaAioB 
of  a  certified  copy  of  aa  osdsc  iroak  » 
federal  disltict  court  dedacios  the 
vessel  itself  ta  he  foifeit  at  the  proceeds 
of  its  sale  to.  be  foclBt  to  tiie  £eiier^ 
government  of  the  United  StaXea  for  a 
breach  of  its  lavas. 

P>roposed  §  67.39-a(d|  would  provide 
for  removal  of  tiae  encumbrances 
described  in  %  S3 3^1  upea  psesentation 
of  an  afGdavk  from,  a  CuaUun*  officer 
who  has  personal  Itnowlcdge.  of  tlis 
particulars  of  the  vesseHs  foc&iture  to 
the  federal  goveraiBctti  of  the  United 
States  under  an  administrative  forfeiture 
action. 

Existing  Appendix  A  would  be 
amended  to  add  to  title  evidence 
requirements  for  captured  or  focfieited 
vessels,  title  evidence  from  paint  o£ 
court  detenrsnatioa  or  cuatoBmoifBcer's 
affidavit.  The  cihzeaship  evidence 
required  woiiid  abo  be  aiwended  to  add 
citizenship  evidence  from  p«»jnt  of  court 
determination  or  customs  ofBccr's 
affidavit. 

Regufatofy  EVohMtioir 

These  proposed  regwla^iona  are 
considered  to  be  noe  ■njarumief 
Executive  Otder  12291  and 
nonstgnifieant  under  the  DepertTnent  of 
Transportation  regulatory  policies  and 
procedure*  (44  FR  11034;  Eebruary  26. 
1979>.  The  economic,  impact  of  this 
proposal  has  been  found  to  be  sa 
minimal  that  a  foil  regulatory  evalaation 
is  unnecessary. 

The  granting  of  domestic  trade 
licenses  to  vessels  administratively 
forfeited  would,  not  resoJt  in  a  peater 
number  of  vesaela  eiigibie  to  engage  in 
the  domeatie.  trades^.  Every  vessel  v^^hich 
is  eligible  foe  administrative  forfeiture  is 
also  eligible  for  judicial  fJorfeiture.  Under 
existing.  regsLationak  a  judicial  forfeiture 
gives  rise  ta  evidence  which  is  auQicient 
for  the  Coast  Guard  to  grant  domestic 
trade  lironcpia.  Ey  adding  to  the 
acceptable  evidaoce  of  forfeiture,  an 
affidavit  from  a  C'l^^'wia.  offrcw  under 
the  more  streamlined  adminiBtrattve 
forfeiture  aclionsv  the  gDvecnment  will 
incur  lesa  expense  in  cuatody  coats  and 
vessels  woukt  experience  lesa 
detetioiaiion.  Under  tlie  (ffopoacd 
regulations;  the  govenxnent  could  more 
effectively  recoup  coats  of  the  forfeiture 
program.  The  vessel*  available  to  the 
public  would  be  more  valuable, 
materially  and  in  terms  of  domestic 
trade  eligitidity. 

RecogDizing.  forfeited  veaattk  a«  being 
sold  free  and  dear  of  lien*  also 


increases  the  marketabdfty  at  the 
vessels  since  the  ftuxchaeeriE  assared 
that  the  vessel  is  onenofwbeied. 
These  changes  shouW  benefi* 
mortgagees  and  Ren  cteimunts.  Upon 
forfeiture  and  sale,  their  rnterests  attach 
to  the  proceeds  of  sale  or  to  the  Customs 
Forfeiture  Fund.  These  ebonges  shwuld 
result  in  higher  purchaee  prices  and 
more  money  available  t»  satiofy  these 
claims. 

Regulatory  Flexibility  Act 

Since  the  impact  of  this  proposal  is  . 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  if  adopted,  it  wrlf 
not  have  significant  economic  impact  on 
a  substantial  number  of  smail  entities. 

Paperwork  Reduction 

This  proposed  rulemaking  merely 
adds  alternative  methods  of  complying 
with  existing  information  collection 
requirements  in  §§  67.0&-15,  67.39-1  and 
67.39-3.  These  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  (44 
use  3501  et  seq.)  and  haVe  been 
assigned  approval  number  2115-Qllfl. 
No  further  approval  is  necessary  as  no 
additional  burden  is  imposed  by  thi* 
proposal. 

Environmental  Assessment 

This  proposal  is  limited  to  actions  by 
the  Coast  Guard  in  interpreting  the  term 
"adjudged  forfeited"  and  recognition  of 
the  effect  of  forfeiture  and  sale.  The , 
proposal  would  not  have  any  impact  or 
effect  on  the  environment.  R  does  not 
require  an  Environmental  Assessment. 
Finding  of  No  Significant  Impact,  or 
Environmental  Impact  Statement 
(Section  2-B-3-8.  COMDTINST. 
M16475.1AJ. 

List  of  Saftjeets  m  «  CFW  ftrrf  »7 

Documaitatioa  of  vesaela 

PART  67— DOCUMENTA3IOMOF 
VESSELS 

In  considerafron  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  67 
of  Title  «,  Code  of  Federal  Regulations 
as  follows: 

1.  The  aithority  citatioa  for  Part  67  ia 
revised  ta  read  aa  follows: 

Authority:  31  U.&C.  970T:  «  U.S.C.  9=ni»:  46 
U.S.C  12I2r  48  App.  U.SC.  MS?  4»CFR 
1.46»bK 

2.  Section  67.06-15  is  amended  by 
revising  paragraph  (al  to  read  aa 
follows: 


S  67.05- 1 5    Extent  of  title  evidence 
required  for  captured,  forfeited,  special 
legislation,  and  wrecked  vessel*. 

(a)  In  the  case  of  a  captured  or 
forfeited  vessel,  the  owner  must  provide 
evidence  establishing  chain  of  title  from 
the  judicial  decree  of  capture,  the 
judicial  decree  of  forfeiture,  or  the 
Customs  officer's  affidavit,  described  in 
§  67.19-5(c).  that  the  vessel  was 
forfeited  under  an  administrative 
forfeiture  action,  and  citizenship 
evidence  for  all  owners  in  that  chain. 


the  United  States  by  a  federal  district 
court. 


3.  Section  67.19-5  is  amended  by 
redesignating  the  existing  paragraph 
(a)(2)  and  note  as  (a)(3),  adding  a  new 
paragraph  (a)(2],  and  revising  paragraph 
(b)  to  read  as  follows: 

§67.19-5    Forfeited  veeeels. 

(a)  *  *  • 

(2)  One  which  has  been  forfeited  to 
the  federal  government  of  the  United 
States  for  a  breach  of  its  laws  under  an 
administrative  forfeiture  action;  or 

(3)  One  which  has  been  seized  by  the 
federal  government  of  the  United  States 
for  a  breach  of  its  laws  and  which  has 
been  sold  at  an  interlocutory  sale,  the 
proceeds  of  which  have  been  adjudged 
forfeited  to  the  federal  government  of 


(b)  The  applicant  must  submit  either  a 
certified  copy  of  the  court  order 
declaring  the  vessel  itself  to  be  forfeit  or 
the  proceeds  of  its  sale  to  be  forfeit  to 
the  federal  government  of  the  United 
States,  or  an  affidavit  from  a  Customs 
officer  with  personal  knowledge  of  the 
particulars  of  the  vessel's  forfeiture  to 
the  federal  government  of  the  United 
States  under  an  administrative  forfeiture 
action. 
***** 

4.  Section  67.39-1  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  67.39-1    General  requirements. 

***** 

(a)  A  court  order  or  affidavit 
described  in  S  67.39-3;  or 

5.  Section  67.39-3  is  revised  to  read  as 
follows: 

§  67.39-3    Requirements  for  removal  of 
encumbrances  by  court  order  or  affidavit 

The  encumbrances  described  in 
I  67.39-1  are  removed  from  the  record 
upon  presentation  of: 


(a)  A  certified  copy  of  an  order  from  a 
court  of  competent  jurisdiction  declaring 
title  to  the  vessel  to  be  free  and  clear,  or 
declaring  the  encumbrance  to  be  of  ho 
effect,  or  ordering  the  removal  of  the 
encumbrance  from  the  record; 

(b)  A  certified  copy  of  an  order  from  a 
federal  district  court  in  an  in  rem  action 
requiring  the  free  and  clear  sale  of  a 
vessel  at  a  marshal's  sale  accompanied 
by  a  certified  copy  of  the  order 
confirming  such  sale,  where  issued 
under  local  judicial  procedures; 

(c)  A  certified  copy  of  an  order  from  a 
federal  district  court  declaring  the 
vessel  itself  to  be  forfeit,  or  the  proceeds 
of  its  sale  to  be  forfeit  to  the  federal 
government  of  the  United  States  for  a 
breach  of  its  laws;  or 

(d)  An  affidavit  from  a  Customs 
officer  with  personal  knowledge  of  the 
particulars  of  the  vessel's  forfeiture  to 
the  federal  government  of  the  United 
States  for  a  breach  of  its  laws  under  an 
administrative  forfeiture  action. 

6.  The  first  "Vessel  Type"  entry  in 
Appendix  A  is  amended  by  revising  the 
"Initial"  entries  for  items  4  and  5  under 
the  "Requirements"  column,  and  by 
revising  the  "Subsequent"  entry  for  item 
3  under  the  "Requirements"  column  to 
read  as  follows: 


Appendix  A— Requirements  fob  Specially  Quaufieo  Vessels  Under  46  CFR  Subpart  67.19 


Venal  typ« 


Initial  or  lubMquent  ^ipllcalion  tor  documantalion 


Requirements 


Refer  to  eeckon 


Cultured  tf  67.t»-3);  or  lorteited  <i67.1»-6) Iniliil.. 


4.  TiUe  evKtencs  from  point  of  court  determination  or    67.05-1  S(a).  StApeit  67.07. 
CoMom*  aflidavfL 

5.  Citaenahip  evidence  from  point  or  court  determine-    67.0S-1S(a). 

tlon  or  Customa  affidaviL 


Subeaquattl. 


3.  TWe  evidence  from  poml  of  court  detemwialion  or    67.05-1 5(a),  Subpart  67.07. 
CuilorHa  affidavit 


Dated:  June  9, 1986. 
|.W.  fame. 

Rear  Admiral,  U.S.  Coast  Guard.  Chief,  Office 
of  Merchant  Marine  Safely. 
[FR  Doc.  86-13281  Filed  6-12-86;  8:45  a.m.] 
BHXmO  CODE  4t10-14-M 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  85-10;  Nottee  2] 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment; 
Termination  of  Rulemaking 

AOENCY:  National  Highway  Traffic 
Safety  AdministraUon  (NHTSA),  DOT. 


action:  Termination  of  rulemaking. 

summary:  On  September  3. 1985, 
NHTSA  proposed  deleting  paragraph 
S4.1.1.20  of  Motor  Vehicle  Safety 
Standard  No.  108.  (49  CFR  S  71.108) 
which  specifies  use  of  an  accurate  rated 
bulb  in  testing  for  compliance  with  the 
standard.  On  the  basis  of  comments  to 
the  docket,  which  indicated  that 
implementation  of  the  proposal  would 
incease  the  cost  of  testing  without  any 
corresponding  safety  benefit  the  agency 
is  terminating  rulemaking  on  this 
subject. 

FOR  FURTHER  INFORMATION  CONTACT 
Ken  Rutland.  Office  of  Rulemaking. 
NHTSA.  400  Seventh  St.  SW. 
Washington.  DC  20590  (202-428-2153). 
SUPPIXMENTARV  INFORMATION: 
Implementing  the  grant  of  a  petition  for 
rulemaking  submitted  by  a  manufacturer 


of  motor  vehicle  lighting  equipment.  Dry 
Launch  of  Livermore,  California, 
NHTSA  proposed  deleting  paragraph 
S4.1.1.20  from  Motor  Vehicle  Safety 
Standard  No.  108,  Lamps,  Reflective 
Devices,  and  Associated  Equipment 
(September  3. 1985.  50  FR  35583).  This 
paragraph  specifies  in  pertinent  part 
that  a  lamp  not  having  a  sealed-in  bulb 
shall  meet  Standard  No.  108  "when 
tested  with  a  bulb  whose  filament  is 
positioned  within  -(-/— 0.010  inch  of  the 
nominal  design  position  specified  in 
SAE  Standard  I573d.  Lamps,  Bulbs  and 
Sealed  Units,  December  1968.  or 
specified  by  the  bulb  manufacturer." 

Dry  Launch  petitioned  for  its  deletion 
because  of  difficulties  in  obtaining  a  test 
bulb  of  the  specified  tolerance,  and 
because  of  the  inconsistency 
represented  in  testing  a  lamp  with  one 
tolerance  and  marketing  it  with  a  bulb 
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that  will  iHrre  9  difrervnt  am.  NHTSA 
tentatively  jgnutt  with  !^  Launch  m 
proposing  (fciutiofi  of  St.T.1.20. 

The  lapses*  mmbBrsf  emnmeiits 
received  en  fW  pnptmai  came  from 
lamp  and  bulb  nanwfefTturers,  followed 
by  vehide  nwmi&cloreTs.  Comments 
were  also  Mbmittcd  from  two  trade 
associationac  oh*  temp  testing 
laboratory,  and  ttw  CaHfomia  Highway 
Patrol.  All  Imrp  and  bi>ib  manufacturers 
and  all  but»one  of  fhe  vehicle 
manufacturers  oppoaed  the  proposal 
(only  Fiat  wa&  ia  hvorofit).  In  the 
opinion  of  tke  cxHnni enters,  the  burden 
of  testing  would  be  tiicre»sed,  rather 
than  decreased.  Cost  of  bulb 
procurement  wooid  rise  s>nee 
manufacturers  would  h«»e  lo  insure 
compliance  within  a  cube  formed  by  the 
up/down.  Icft/rrght  b«»«indary  created  by 
the  tolerance  that  woeld  resolt  npon 
deletion  of  the  one  contatired  in 
S4.1.1.2a  Fiodiiig  butt>»  to  meet  these 
out-of-fociw  positions  and  testrng  in  all 
these  positions  would  increase  testing 
costs  without  any  resultant  safety 
benefits.  The  ETL  Testing  Laboratories, 
Inc.  (ETL)  perfamweomphance  tests  for 
many  manufacturais of  lighting  devices. 


ETL  stated  that  the  prepesal  would 
create  a  significantly  higher  testing  cost 
by  requiring  testing  of  each  device  in  the 
eight  extnoe  tolerance  position*.  Le- 
the purchase  and  testing  ol  eight  highly 
accurate  fitoroent-posrtioned  bwlbs 
instead  of  one.  Ford  commented  that,  as 
a  minimum,  all  lamp  designs  would  have 
to  be  checked  t»  make  swe  that 
compliance  could  be  assured. 

Hells  suggested  strengthening  the 
current  sitnation  by  specifying  that 
"designed  to  conform"  cookl  be  verfied 
by  measurements  with  accurate  rated 
bulbs  according  to  SAE  design 
specificatiooaaiMLthBt  '^eoniormity  of 
performance"  eould  be  vertified 
according  to  SAE  service  perform«uice 
requirements. 

The  Califernia  Highway  Patrol  (CHP) 
fully  supported  the  intent  of  the 
proposal,  bat  felt  that  the  present 
proposal  of  quadrupiing  the  filament 
tolerance  in  order  to  reduce  the  cost  of 
laboratory  standard  bulbs  may  not 
actually  accomplish  that  purpose.  The 
CHP  suggested  an  alternative — requiring 
bulbs  to  be  produced  to  a  service 
performance  standard  and  requiring  that 
lamps  be  required  to  pass  an 


appropriate  minimum  level  of  in-service 
light  output  with  whatever  bulb  ia  in  it 
at  the  time  of  sale. 

The  agency  has  concluded  that  one  of 
the  issues  raised  by  the  Dry  Launch 
petition.  i.e..  that  representative  in- 
service  bulbs  have  a  very  wide  range  of 
filament  positions,  has  some  merit. 
However,  the  proposal  to  delete 
S4.1.1.20  is  not  an  appropriate  soIufioB 
since  it  would  impose  a  new,  more 
costly  testing  burden  for  the  lamp 
manufacturers,  without  a  corresponding 
increase  in  safety  benefits.  Therefore, 
the  agency  is  terminating  rulemaking 
under  this  proposal.  It  wiH,  however, 
continue  to  study  the  sitrration  to 
determine  if  another  approach  i» 
feasible. 

The  engineer  and  lawyer  primariijf 
responsible  for  this  notice  are  Ken 
Rutland  and  Taylor  Vinson  respectively. 

Authority:  IS  U.&C.  1392.  M07.  dgjiigwtions 
of  authority  at  48  CFR  1.50  and  SOl.a 

Issued  on:  June  6, 1966. 
Barry  Falrice, 

Aaaociate  AdatinrstraUtr  for  Rulemaking. 
|FR  Doc.  86-13337  Filed  6-12-86:  a-45  am) 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Regulatory  Budget;  Committee 
Meeting 

agency:  Committee  on  Regulation: 
ACUS. 

AcnoN:  Committee  meeting. 

summary:  The  Administrative 
Conference  Committee  on  Regulation 
will  meet  with  its  consultant.  Professor 
Thomas  D.  Morgan,  to  discuss  the 
consultant's  research  on  the  topic  of  a 
"regulatory  budget".  This  research 
project  is  a  study  of  the  concept  of  a 
process  in  which  either  Congress  or  an 
agency  of  the  Executive  Branch  annually 
establishes  maximums  (or  "budgeted 
amounts"]  of  imposed  costs  that  the 
activities  under-particular  regulatory 
programs  may  impose  on  the  economy. 

DATE:  June  19, 1986, 10:00  a.m. 

address:  1700  G  Street  NW., 
Washington,  DC.  Sixth  Floor  Board 
Room. 

Public  Participation:  Attendance  at 
the  meeting  is  open  to  the  public,  but 
limited  to  the  space  available.  Persons 
wishing  to  attend  should  notify  the 
contact  person  at  least  one  day  in 
advance.  The  committee  chairman  may 
permit  members  of  the  public  to  make 
oral  statements  at  the  meeting.  Written 
statements  may  be  submitted  to  the 
committee  at  any  time.  Minutes  of  the 
meeting  will  be  available  on  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Bush,  Administrative 
Conference  of  the  United  States,  212  L 
Street  NW.,  Suite  500,  Washington.  DC 
20037;  telephone  (202)  254-7020. 

Dated:  )uneg.  198& 
Richard  K.  Berg, 
General  Counsel. 
|FR  Doc  66-13434  Ptied  6-12-66:  8:45  ain| 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  Agreements;  Texae  MM 
Unh^ersity 

agency:  Office  of  International 
Cooperation  and  Development.  USDA. 
ACTION:  Notice  of  intent  to  enter  into  a 
cooperative  agreement. 

Activity:  The  Office  of  International 
Cooperation  and  Development  intends 
to  enter  into  a  cooperative  agreement 
with  Texas  A*M  University  for 
collaborative  activities  in  the  transfer  of 
soil  and  water  management  technologies 
to  increase  agricultural  productivity 
under  dryland  or  rainfed  conditions  and 
improve  the  quality  of  life  of  small 
subsistence  fanners  in  arid  and  semi- 
arid  regions. 

Authority:  Section  1458  of  the 
National  Agricultural  Research, 
Extension  and  Teaching  Policy  Act  of 
1977.  as  amended  (7  U.S.C.  3291),  and 
the  Food  Security  Act  of  1985  (Pub.  L. 
99-198). 

The  Office  of  International 
Cooperation  and  Development 
announces  the  availability  of  funds  in 
FY  1986  for  a  cooperative  agreement 
with  Texas  A&M  University,  College 
Station,  Texas  to  transfer  soil  and  water 
management  technologies  developed  in 
Africa  by  the  TROPSOILS  research 
program,  Texas  A&M  University  and 
ICRISAT  (International  Crops  Center, 
Niger).  These  technologies  will  be 
transferred  to  the  countries  of  Senegal, 
Mali,  Buricina  Faso,  Togo  and  Cameroon 
through  the  ACPO's  (Acclerated  Crop 
Production  Officers)  or  national 
scientists  in  each  country.  Texas  ASM 
scientists  will:  (a)  Establish  regional 
demonstration  trails;  (b)  monitor 
progress  of  these  trials;  (c)  monitor 
results  of  each  regional  technology 
transfer  program;  and  (d)  conduct  a 
research  planning  and  training 
workshop  in  the  region. 

The  Texas  A&M  faculty  has  both  the 
professional  experience  through  the 
TROPSOILS  research  program  and  a 
close  working  relationship  with 
colleagues  in  the  collaborating  countries 
that  are  needed  for  this  transfer  activity. 
This  agreement  will  enhance  the 
University's  international  collaborative 
activities.  Appropriate  research  from  the 
TROPSOILS  and  ICRISAT  programs  will 
be  gleaned  by  University  faculty  and 
transferred  to  other  countries.  "This  in 
turn  will  broaden  the  international 


experience  and  capabilities  of  scientists 
in  the  University's  Department  of  Soil 
and  Crop  Sciences. 

OICD  will  provide  only  project 
assistance  to  Texas  A&M.  Therefore, 
this  is  not  a  formal  request  for 
applications.  Approximately  $100,000 
will  be  available  in  FY  1986.  The 
proposed  agreement  will  be  funded  for 
12  months.  These  funding  estimates  and 
time  period  may  vary  and  are  subject  to 
change. 

Information  may  be  obtained  from: 
Nancy  J.  Croft.  Contracting  Officer. 
Management  Services  Branch.  Office  of 
International  Cooperation  and 
Development,  U.S.  Department  of 
Agriculture.  (5&-319-6-026). 

Dated:  June  10. 1986. 
Allen  WUder. 

Chief,  Management  Services  Branch. 
[PR  Doc.  88-13346  Filed  6-12-88:  8:45  am] 

aiLUMO  CODE  3410-OP-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  Import  Limits  for  Certain 
Apparel  Products  Produced  or 
Manufactured  in  Mexico 

June  10. 1988. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  10, 1966. 
For  further  information  contact  Ann 
Fields,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  377- 
4212. 

Background 

A  CITA  directive  dated  February  4, 
1986  (51FR  4781)  established  limits  for 
certain  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products, 
including  Categories  641  and  338/339. 
produced  or  manufactured  in  Mexico 
and  exported  during  the  agreement  jrear 
which  began  on  January  1, 1988  and 
extends  through  June  30, 1986.  Under  the 
terms  of  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
February  26, 1979,  as  further  amended 
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and  extended,  between  the 
Governments  of  the  United  States  and 
Mexico,  and  at  the  request  of  the 
Government  of  Mexico,  the  six-month 
limit  for  Category  641  is  being  increased 
from  235.875  dozen  to  250.750  dozen  by 
the  application  of  swing.  The  limit  for 
Category  338/339,  is  being  reduced  from 
292.747  dozen  to  262,790  dozen  to 
account  for  the  swing  applied  to 
Category  641. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  {47  PR  55709),  as 
amended  on  April  7, 1983  (46  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1966). 
LaoBud  A.  MoMey. 
Acting  Chairwan.  Committee  for  the 
Implementation  of  Textile  Agreements. 

June  la  1986. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Commissioner  of  Customs. 
Department  of  Treasury.  Washington,  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
February  4, 1986  from  the  Chairman  of  the 
Committee  for  the  Implementation  of  Textile 
Agreements  concerning  imports  into  the 
United  States  of  certain  cotton,  wool,  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  six  month  period  beginning  January  1. 
1986.' 

Effective  on  June  10, 1986,  paragraph  1  of 
the  directive  of  February  4, 1986  is  hereby 
amended  to  include  adjusted  restraint  limits 
for  the  following  categories: 


Calago- 


641 

338/339 


AdIuMad  6.fno  iMhitfil  invl  * 


250.750  < 
26Z790doza>t 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 


Sincerely. 
Leonard  A.  Mobley. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  88-13380  Filed  6-12-86;  8:45  am) 
MLUNG  CODE  SSIO-UMI 
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'  Th«  agreement  provides,  in  part,  rtial:  (1^ 
Specific  limits  may  he  exceeded  during  ll>e 
agreement  year  by  designated  percentages;  (2) 
specific  limits  may  \>e  adjusted  for  carryover  and 
carryforwant  and  (3)  administrative  arrangements 
or  adjusttnents  may  bt  made  to  resolve  minor 
prot4ems  arising  in  the  implementation  of  the 
agreement. 


Tlw  imls  haw*  not  tMsn  adjustad  lo  ratad  any  inipoirs 
31.  1965 


Amending  Restraint  Limits  for  Certain 
Cotton  and  Man-INade  Flt>er  TextHe 
Products  Produced  or  Manufactured  In 
Malaysia 

June  10, 1968. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  16. 1986. 
For  further  information  contact  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  377- 
4212. 

Background 

In  consultations  held  in  Kuala  Lumpur 
May  2-3. 1986.  the  Governments  of  the 
United  States  and  Malaysia  agreed  to 
amend  then-  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
July  1  and  July  11. 1985  to.  among  other 
things,  combine  ihe  import  restraint 
limits  for  cotton  and  man-made  fiber 
playsuits  in  Categories  337  and  637  and 
cotton  fabrics  in  Categories  310  through 
320.  as  a  group,  with  sublimits  for 
Categories  310/318.  311,  312,  313.  314, 
315.  316.  317.  319,  and  320.  In  addition, 
new  hmits  were  established  for  the 
foregoing  categories  starting  with  the 
period  which  began  on  May  1, 1986  and 
extends  through  December  31, 1986,  and 
also  including  each  of  the  remaining 
years  of  the  agreement  which  terminates 
on  December  31. 1M9.  For  purposes  of 
this  agreement  it  was  further  agreed  that 
the  factor  for  converting  Category  337/ 
637  from  dozens  to  equivalent  square 
yards  will  be  23  and  for  Category  638/ 
639. 15.5.  In  the  letter  which  follows  this 
notice  the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  make  the 
agreed  changes  for  goods,  produced  or 
manufactured  in  Malaysia  and  exported 
during  the  agreement  period  which 
began  on  May  1. 1986  and  extends 
through  December  31.1986. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S,A.  numbers  was 
published  in  the  Federal  Register  on  • 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983  (48  FR  55607).  December  30. 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  26, 1984  (49  FR  28622).  July 


16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
annotated  (1986). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Leonard  A.  Mobley. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

June  10, 1986. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Commissioner  of  Customs. 
Department  of  the  Treasury, 
Washington.  DC  20229 

Dear  Mr.  Commissioner.  This  directive 
cancels  and  supersedes  the  limits  established 
in  the  directives  of  December  23. 1985.  and 
April  28, 1986  for  cotton  textile  products  in 
Categories  313  and  337,  produced  or 
manufactured  in  Malaysia. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  the  Agreement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as  extended 
on  December  15, 1977  and  December  22, 1981; 
pursuant  to  the  Bilateral  Cotton.  Wool,  and 
Man-Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  July  1  and  11, 
1985.  as  amended,  between  the  Governments 
of  the  United  States  and  Malaysia;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  lo  prohibit,  effective  on  June 
16. 1986,  entry  into  the  United  Slates  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories  produced  or 
manufactured  in  Malaysia  and  exported 
during  the  agreement  period  beginning  on 
May  1. 1986  and  extending  through  December 
31. 1986,  in  excess  of  the  indicate  restraint 
limits: 


Category 

EiQM.fTiontli  laitiamt  hmil 

310-320 

30.000.000  square  yards 

310/318..- - 

311_„     

312 

313 

314 

315 

1.333,333  square  yards 
12.000,000  square  yards 
12.000.000  square  yards 
12.000.000  square  yards. 
12.000.000  squara  yards 
12.000.000  squara  yards 

316 ,...: 

1Z000.000  square  yards 

317  pt" 

317  pi  •.„ 

319 

320.           

337/637 

1.333.333  square  yards 
1.333.333  square  yards 
12,000.000  square  yards 
12.000,000  square  yards 
126.867  do»o 

•  The  *«»»  ••««•  ««  fceen  adlustwl  10  rallect  any  impons 
aiponad  after  Apr*  30.  1986  

Mn   GatagofV    317.    a*f  TESOSA  iMma    320— Dwotqh 
33l_wiltt  staksac^  MrffBSS  so.  67  and  93. 

•m  Category  317.  al  TSUSA ' 

anapi  iix>se  fesied  «  tootnoM  2 


Textile  products  in  the  foregoing  categories 
which  have  been  exported  to  the  United 
States  prior  to  May  1, 1986  shall  not  be 
subject  to  this  directive. 

Textile  products  in  the  foregoing 
categories,  except  Categories  313  and  337, 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the      _ 
provisions  of  19  U.S.C.  1484(b)  or 
1448(aKl)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  restraint  limits  set  forth  above  are 
subject  to  adjustment  in  the  future  according 
to  the  provisions  of  the  bilateral  agreement, 
as  amended,  between  the  Governments  of  the 
United  States  and  Malaysia  which  provide,  in 
part,  that:  (1)  Specific  hmits  or  sublimits  may 
be  exceeded  by  not  more  than  5  percent, 
provided  a  corresponding  reduction  in 
equivalent  sqare  yards  is  made  in  one  or 
more  other  specific  limits  during  the  same 
agreement  year  (2)  specific  limits  may  be 
adjusted  for  carryover  and  carryforward  up 
toll  percent  of  the  applicable  category 
limits,  except  that  there  will  be  no  carryover 
in  the  first  agreement  period  (May  1, 1988 
through  December  31, 1986)  and  no 
carryforward  in  the  final  agreement  period 
(calendar  year  1989);  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  problems  arising  in  the 
implementation  of  the  agreement.  Any 
appropriate  adjustments  under  the  provisions 
of  the  bilateral  agreement  referred  to  above 
will  be  made  to  you  by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  members  was  published 
in  the  Federal  Register  on  December  13, 1982 
(47  FR  55709),  as  amended  on  April  7, 1983  (48 
FR  15175),  May  3. 1983  (48  FR  19924), 
December  14, 1983,  (48  FR  55607),  December 
30, 1983  (48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July  16, 
1984  (49  FR  28754),  November  9. 1984  (49  FR 
44782),  and  in  Statistical  Headnote  5, 
Schedule  3  of  the  Tariff  Schedules  of  the 
United  SUtes  Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely. 

Leonard  A.  Mobley. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  86-13381  Filed  6-12-86;  8:45  am] 
MUJNQ  COOC  ISIO-WMI 


COPYRIGHT  ROYALTY  TRIBUNAL 
(Docket  No.  BS-4-84CD] 

Notice  Commencing  1984  Cable 
Diatrlbution  Proceeding 

AQENCV:  Copyright  Royalty  Tribunal. 
action:  Notice  Commencing  1984  Cable 
Distribution  Proceeding;  Notice  of 


Partial  Distribution  of  1984  Cable 
Royalty  Fund. ^^^^^^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  W.  Ray.  Chairman.  Copyright 
Royalty  Tribunal.  1111  20th  Street.  NW,. 
Suite  450,  Washington.  D.C,  20036.  (202) 
653-5175. 

SUMMURY:  The  Copyright  Royalty 
Tribunal  announces  that  a  controversy 
exists  regarding  the  distribution  of  the 
royalties  paid  by  cable  operators  in 
some  Phase  II  categories  for  the 
calendar  year  1984.  The  Tribunal  also 
annoimces  it  will  make  a  partial 
distribution  of  the  cable  royalty  fund  for 
1984. 

EFFECTIVE  DATE:  The  1984  cable 
distribution  controversy  is  declared 
effective  June  19. 1986.  The  partial 
distribution  of  the  1984  cable  royalty 
fund  shall  take  place  on  June  19, 1986. 
SUPPLEMENTARY  INFORMATION:  Based 
upon  the  responses  to  the  Tribunal's 
notice.  51  FR  18646  (May  21. 1986). 
asking  the  claimants  to  the  1984  cable 
copyright  royalty  fund  whether  a 
controversy  existed  as  to  the 
distribution  of  the  fund,  the  Tribunal  has 
determined  that:  There  is  no  controversy 
as  to  the  distribution  of  100%  of  the  1984 
Basic  and  3.75  Funds;  that  whether  there 
is  or  is  not  a  controversy  regarding  the 
1984  Syndex  fund  should  await  the 
outcome  of  the  appeals  of  the  1983  cable 
distribution  determination;  and  that 
there  exists  controversies  in  one  or  more 
Phase  II  program  categories. 

Each  of  the  settling  Phase  I  parties  has 
agreed  to  accept  the  same  Phase  I 
shares  of  the  1984  Basic  and  3.75%  funds 
(and  for  National  Public  Radio,  0.18%  of 
the  entire  1984  fund)  as  allocated  in  the 
Tribunal's  final  determination  in  the 
1983  cable  distribution  proceeding,  51 
FR  12792  (April  15. 1986),  Further,  in  the 
Program  Suppliers  category,  the  Phase  II 
parties  have  agreed  on  a  distribution  of 
their  Basic  and  3.75%  shares  based  on 
their  1983  allocation,  and  that,  in  the 
event  that  any  Program  Suppliers  Phase 
II  claimant  should  have  received  an 
overpayment,  each  party  agrees  to 
reimburse  the  Tribunal.  The  Tribunal 
interprets  this  to  mean  reimbursement 
with  interest  amoimting  to  that  interest 
which  the  royalties  would  have  earned 
if  they  had  stayed  in  the  fund.  In 
addition,  in  the  Music  category,  although 
there  has  been  no  previous  findings  of 
entitlement  for  one  of  the  Phase  II 
parties,  the  claimants  for  ASCAP,  BMI 
and  SESAC  point  out.  and  the  Tribunal 
agrees,  that  retention  of  the  Music 
portion  of  the  Syndex  fund  (4.5%)  is 
sufficient  to  resolve  any  controversies 
that  may  exist  in  that  category. 

Consequently,  the  Tribunal  has 
determined  that  the  1984  cable 


distribution  controversy  in  Phase  II 
exists,  and  is  declared  effective  June  19, 
1986.  Further,  the  Tribunal  shall  make 
partial  distribution  of  the  1984  cable 
royalty  fund  on  June  19. 1986  according 
to  the  terms  outlined  in  the  settlement 
agreement  filed  with  the  Tribunal  on 
June  2. 1986,  a  copy  of  which  may  be 
examined  at  the  Tribunal's  offices. 

The  first  part  of  the  schedule  of  the 
Phase  II  proceeding  shall  be  as  follows: 
July  7, 1986— All  parties  who  claim  that 
a  controversy  exists  in  their  Phase  II 
category  shall  file  their  written  direct 
cases. 
July  14-24. 1986 — Parties  seek  to  resolve 
among  themselves  requests  for 
underlying  documentation  and 
objections  to  direct  evidence. 
July  28. 1986 — Parties  submit  in  writing 
to  CRT  and  serve  upon  all  parties  any 
objections  to  direct  evidence, 
including  any  objections  based  upon 
failure  to  provide  underlying 
documentation. 
July  30. 1986— Parties  file  oppositions  to 

evidentiary  objections. 
August  4. 1986 — CRT  issues  rulings  on 
all  objections  raised  July  28. 1986. 
In  response  to  a  request  by  the 
settling  parties  to  facilitate  the 
settlement  agreement,  we  have  included 
the  following  paragraph  in  our  Notice; 

In  order  to  facilitate  the  settlement  of  the 
Phase  I  parties,  we  are  modifying  our 
Advisory  Opinion  of  May  16, 1986,  to  provide 
that  for  purposes  of  the  1984  Proceeding, 
programs  syndicated  to  any  broadcast  by 
only  one  U.S.  commercial  television  station 
during  1984,  which  were  not  produced  by  or 
for  that  station,  will  be  treated  as  part  of  the 
"syndicated  program"  allocation,  not  the 
"local  program"  allocation. 

Dated:  June  10, 1986. 
Mario  F.  Aguero, 
Acting  Chairman. 
(FR  Doc.  86-13352  Filed  6-12-«6;  8:45  am] 

BtLUNQ  COOC  1410-01-M 


DEPARTMENT  OF  DEFENSE 

Offico  Of  the  Socretary 

Defense  Science  Board  Task  Force  on 
Electronic  Combat;  Meeting 

action:  Notice  of  Advisory  Committee 
Meetings^ 

summary:  The  Defense  Science  Board 
Task  Force  on  Electronic  Combat  will 
meet  in  closed  session  on  July  8. 1988  in 
the  Pentagon,  Arlington.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
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they  affect  khe  pesceived  aeeds  of  fke 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  exaimne 
current  electronic  warfare  technical 
issues,  vulnerabilities  of  U^.  systeou. 
and  the  means  of  countering  the  efliects 
of  these  technologies. 

In  accordance  with  section  10{d]  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  No.  92-463.  as  amendediS  U.SX:. 
App.  li  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  Rsted  in  5  U.S.C. 
552b(cJ(lK1982),  and  that  accordmgly 
this  meeting  will  be  dosed  to  the  pubRc. 
Linda  M  Liawson, 

Alternate  OSD  fbderai  Fegister  Liaison 
OfRcer,  Depaitmeat  of  Defense. 
)une  9,  1986. 

|FR  Doc  8&-13369  Filed  6-12-86A45aiaI 
BIUJNO  COOE.  3*10-0  V-M 

Defense  Science  Board  Task  Force  on 
Multi-National  FOFA;  Nleeting 

ACTtOac  Notice  of  Achrisoiy  Coaumttee 

Meetings. 

summary:  Defense  Science  Board  Task 
Force  on  MulU-Nafional  FOFA  will  meet 
in  closed  session  on  8-9  July  t9W  m  the 
Pentagon,  Arlington,  VA. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  continue  to  review, 
in  detail,  classified  material  associated 
with  conventional  military  capabilities 
in  NATO  with  a  view  towards  future 
U.S.  and  NATO  requirements. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L.  No.  92-463.  as  amended  (5  U.S.C 
App.  n,  (1982)).  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C.  552b{c)(l) 
(1982).  and  that  accordingly  this  meeting 
will  be  closed  to  the  publia 
Linda  M.  Lawson, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Departaeot  of  Defense. 
lune  9. 1986. 
IFR  Doc.  86-13371  Filed  6-12-86;  8:45  am] 

MLUNQ  COOE  M10-01-M 


Defense  Science  Board  Tasic  Force  on 
Pacific  Command  Air  Defense.  Special 
Systems  Sabyoup;  lAeetlng 

action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Pacific  Coounand  Air 


Defense.  Special  Systems  Sobgroup  will 
meet  in  closed  session  on  30  tuae  ISSft  in 
the  Pentagon,  Arlington,  VA. 

The  mission  of  the  Defense  Scie«ce 
Board  is  to  advise  the  SeoHary  of 
Defense  wni  lite  Under  Secretary  of 
Defense  for  Research  end  Engineering 
on  scientific  and  technical  matters  as 
they  affect  dtt  peic«i«eJ  needs  ol  *e 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  examme  systems 
related  to  defense  capabifitees  for  shore 
installations  in  the  Pacific  Command 
and  assess  relevaat  technolosy, 
equipment,  and  modernisation  plans. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  No.  92-Ma.  as  amended  (5  U.S.C 
App.  H,  (1962)).  it  has  been  determiaed 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C  552b(cKl) 
(1982)1,  and  that  accordingiy  this  meeting 
will  be  closed  to  the  pablic. 
Linda  M.  Lawson. 

Alternate  OSD  Pederai  Register Lhisotr 
Officer.  Deport  men  t  of  Defense. 

June  9, 1086. 

[FR  Doc.  86-13370  FBed  9-12-88;  •:45  am) 

BILUMQ  COOC  3S10-01-« 


Stratafle  OelenM  Mttattwe  Advirory 
ComMMee;  Meeing 


Defenee  Science  Boenf  Task  Force  on 
Pacifie  Command  Air  Defenee;  MecOng 

ACnOM:  Notice  of  Advisory  Committee 
Meetings.  ^ 

summary:  Defense  Science  Board  Task    ' 
Force  on  Pacific  Command  Air  Defense 
will  meet  in  closed  session  on  July  8  and 
September  la  1986  in  the  Pentagon, 
Arlington,  VA. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Deiense  and  the  Under  Secretary  of 
Defease  for  ResearsAi  md  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  examine  defense 
capabilities  for  shore  installations  in  the 
Pacific  Command  and  asaeai  relevant 
technology,  equipment  and 
modernization  plana. 

in  accordance  with  section  10(d)  of 
the  Federal  Advisory  Comrattee  Act 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C 
App.  II,  (1912)).  it  has  been  detetmmed 
that  this  DSB  Panel  meeting,  concents 
matters  listed  in  5  U.S.C  K2b(c)(l) 
(1982),  and  that  acconhngiy  this  meeting 
will  be  doaed  to  the  public. 
Linda  M.  LawauB, 

A  Iternate  OSD  Fecferaf  Register  Liaison 
Officer.  Department  of  Defense. 
June  9. 1988. 

[FR  Doc.  85-13372  Filed  4-12-88;  8:45  am) 
aiLUNQ  cooe  stio-oi-a 


ACTION:  Notice  of  Advisory  Cmnmtttee 

Meetings. 

SUMMARY:  The  Strategic  Defense 
Initiative  (SDI)  Advisory  Committee  will 
meet  in  ckwed  session  bi  Washingtoa 
DC  on  )«rly  8-»-ia  l»ee. 

The  mission  of  the  SDI  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  the  Director,  Strategic 
Defense  laitiative  Organization  on 
scientific  and  technical  matters  as  they 
affect  the  perceived  needs  of  the 
Department  of  Defense.  At  the  meeting 
on  July  8-9-10, 1988  the  committee  will 
discuss  status  of  SDI  research  and 
management  issues. 

hi  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L  No.  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1982)),  it  has  been 
determined  that  this  (SDI  Advisory 
Committee  meeting,  concerns  matters 
lieled  in  5  U.S.C  5&2b(cMl)  (1982).  and 
that  accordingly  this  meeting  will  be 
closed  to  the  poblic. 
Linda  M.  Lawson. 

Alternate  OSD  federal  Regktet  Liaiaon 
OfficeK.  Deptatmmat  at  Ddeaam. 

June  9.  1988. 

[FR  Doc.  8S-1336B  Filed  6-12-86;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADIMUMSTRATION 

NATIONAL  AERONAUTtCS  AND 
SPACE  AOyiNlSTRATION 

Procedures  for  Ordering  Rscal  Year 
1987  Updates  to  the  tW4  Looseleaf 
Edition  of  the  Federal  Acquisition 
Regulation  (FAR) 

agencies:  Department  of  I>efense 
(DoD),  General  Services  Administration 
fCSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  procedures  to  order 
FY  1987  updates  to  the  looseleaf  edition 
of  the  FAR. 


SUMMARY:  This  notice  is  to  advise 
Federal  agencies/departments  to  submit 
their  FY  1887  copy  reqnn«ments  for  the 
looseleaf  edition  of  the  FAR  to  the 
Government  Printing  Office  (GPO). 
Agencies  failing  to  submit  orders  will 
not  receive  FAR  updates  distributed  in 
FY  1987.  Information  applicable  to 
private  sector  subscriptions  from  the 
Sopehntendefrt  of  Documents  ia  owtiined 
in  pariigraph  six  of  this  notice. 
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date:  The  looseleaf  edition  of  the  FAR 
is  distributed  to  agencies  by  GPO  based 
on  agency-established  copy 
requirements.  Copy  requirements  are 
submitted  to  GPO  annually.  Agencies 
must  submit  their  FY  1987  FAR  copy 
requirements  to  GPO  by  June  20. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Margaret  A.  Willis,  FAR  Secretariat, 
Telephone  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION:  (1)  The 
Federal  Acquisition  Regulation  (FAR) 
effective  on  April  1, 1984,  is  contained  in 
Chapter  1  of  Title  48  of  the  Code  of 
Federal  Regulations.  It  is  the  primary 
regulation  for  use  by  all  Federal 
Executive  agencies  in  their  acquisition 
of  supplies  and  services  with 
appropriated  funds. 

(2)  The  basic  1984  looseleaf  edition  of 
the  FAR  was  distributed  to  agencies  by 
the  GPO  based  on  agency-established 
copy  requirements  for  FY  1985.  Updates 
to  the  basic  edition  were  distributed  in 
FY  1986,  also  based  on  agency- 
established  copy  requirements  for  that 
year.  GPO  requires  agencies  to  submit 
their  FY  1987  FAR  copy  requirements  by 
June  20, 1986.  Agencies  not  submitting 
copy  requirements  for  1987  will  no 
longer  receive  FAR  updates  after 
September  30, 1986. 

(3)  Agency  GPO  Liaison  Officers 
responsible  for  managing  FAR 
distribution  are  reminded  to  consolidate 
their  agency's  FY  1987  FAR  copy 
requirements  and  to  make  those 
requirements  known  to  GPO  by 
submitting  a  Standard  Form  1,  using  a 
FY  1987  requisition  number,  through 
their  Washington,  DC  Headquarters 
office  printing  and  publication  official. 
By  Circular  Number  266,  dated  April  30. 
1986,  GPO  advised  Federal  Printing  and 
Publications  Officials  to  submit  their 
agencies'  FY  1987  copy  requirements  for 
all  open  requisitions  (including  the  FAR) 
by  June  20, 1986. 

(4)  FAR  materials  issued  in  FY  1987 
will  consist  of  updates  to  the  basic 
looseleaf  edition  only.  The  basic  1984 
looseleaf  edition  of  the  FAR  and 
updates  distributed  prior  to  October  1, 
1986.  will  not  be  reprinted  for 
distribution  prior  to  FY  1987.  Federal 
employees  unable  to  obtain  the  basic 
looseleaf  edition  and  updates 
distributed  in  FY  1985  and  1986  through 
their  agency  GPO  Liaison  Officer  may 
subscribe  to  the  FAR  directly  with  GPO 
by  following  the  procedures  in 
paragraph  six  of  this  notice. 

(5)  FAR  updates  in  FY  1987  will 
continue  to  be  issued  under  Federal 
Acquisition  Circulars  (FAC's)  and  will 
continue  to  contain  "Federal  Acquisition 
Circular  84-XX"  as  part  of  the  title  to 
indicate  that  the  attached  pages  should 


be  filed  in  the  basic  1984  looseleaf 
edition  of  the  FAR  text.  All  FY  1987 
production  costs  will  be  prorated  to 
participating  agencies  by  GPO. 

(6)  Private  sector  companies, 
associations,  businesses,  and  other 
interested  parties  wishing  to  receive  the 
basic  1984  looseleaf  edition  of  the  FAR 
and  all  updates  may  place  subscription 
orders  with  GPO  by  writing  or  calling, 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20405.  telephone  (202) 
783-3238.  The  price  for  each 
subscription  order  is  presently  $90.00 
domestic  and  $112.50  foreign.  (GPO 
requires  payment  in  advance  unless 
charged  to  MasterCard,  Visa,  or  GPO 
charge  account.)  Individuals  already 
having  a  FAR  subscription  with  GPO 
will  continue  to  receive  FAR  updates 
until  notified  by  the  Superintendent  of 
Documents  and  are  not  required  to 
reorder  at  this  time. 

-  Dated:  June  9. 1986. 
Lawrence ).  Rizzi 

Director.  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

(FR  Doc.  86-13309  Filed  6-12-86:  8:45  am) 
BIUJNG  COOC  MS0-«1-« 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

June  S,  1986. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  to  Review  the  Air 
Force  Science  and  Technology  Programs 
for  Reliability,  Maintainability  and 
Logistics  will  conduct  a  closed  meeting 
at  Luke  AFB.  Arizona,  on  July  15-16, 
1986,  from  8:30  am  to  5:00  pm. 

The  purpose  of  the  meeting  will  be  to 
review  Air  Force  Reliability. 
Maintainability  and  Logistics  technology 
programs  and  evaluate  their 
completeness  and  innovativeness  to 
achieve  Air  Force  goals. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5.  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 
Patsy ).  Conner, 

Air  Force  Federal  Register.  Liaison  Officer. 
|FR  Doc  86-1343S  Filed  6-12-86;  8:45  am) 
aiLUNa  coot  3»i».«i-« 


USAF  Scientific  Advisory  Board 
Meeting 

June  4, 1986. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  to  Review  Options/ 
Technology  for  Reliable  Identification  of 
Airborne  Targets  Beyond  Visual  Range 
in  Combat  will  conduct  a  closed  meeting 
at  The  Pentagon.  Room  5D-982  on  10-11 
July  1986,  from  8:00  am  to  5:00  pm. 

The  purpose  of  the  meeting  will  be  to 
examine  possible  solutions  1o  the 
problem  of  positive  target  identification 
beyond  visual  range. 

The  meeting  concerns  matters  listed 
in  Section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8404. 
Patsy ).  Conner, 

Air  Force  Federal  Register.  Liaison  Officer. 
[FR  Doc.  86-13436  Filed  6-12-86;  8:45  am) 
BILLING  COOE  3910-01-M 


Defense  Logistics  Agency 

Membership  of  the  Defense  Logistics 
Agency  (DLA)  Performsnce  Review 
Board 

agency:  Defense  Logistics  Agency,  DoD. 
ACTtON:  Notice  of  membership  of  the 
Defense  Logistics  Agency  Performance 
Review  Boards. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Boards  (PRB)  of  the 
Defense  Logistics  Agency.  The 
publication  of  PRB  membership  is 
required  by  5  U.S.C.  4314(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  and  performance 
awards  to  the  Director,  Defense 
Logistics  Agency. 

EFFECTIVE  DATE:  Upon  publication  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Herbert  W.  Johnson,  Employee 
Development  Specialist,  Workforce 
Effectiveness  and  Development 
Division,  Defense  Logistics  Agency. 
Department  of  Defense,  Cameron 
Station,  Alexandria,  VA,  (202)  274-6049 
or  274-6035. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  5314(c)(4),  the 
following  are  names  and  titles  of  the 
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executives  who  have  been  appointed  to 
serve  as  members  of  the  Performance 
Review  Boards.  Thjey  will  serve  a  one- 
year  renewable  term,  effective  upon 
publication  of  this  notice. 
Initial  PRB— Mr.  Raymond  W.  Delias. 

Chairmaa.  Staff  Director,  Office  of 

Small  &  Disadvantaged  Businesa 

Utilization 
Mr.  Peter  H-  Tovar.  CWet  Accounting  & 

Financing  Division,  Office  of  tlie 

Comptroller 
RADM  James  E.  Eckelberger.  SC  USN, 

Executive  Director,  Directorate  of 

Contracting 
2nd  Level  Review — ^Mr.  Raymond  F. 

Chiesa.  Executive  Director. 

Directorate  of  Contracting 
Mr.  Anthony  W.  Hudson,  Staff  Director. 

Office  of  Civilian  Personnel 
Mr.  William  V.  Gordon,  Executive 

Director,  Directorate  of  Contract 

Management 
Anthony  W.  Hudson. 
Staff  Director.  Civilian  Personnel. 
|FR  Doc.  86-13320  Filed  6-12-86:  8:45  am) 

■NXMG  CODE  S630-41-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Naval  liesearch  Advisory 
Committee  Panel  on  Under  Ice  Warfare 
Requirements  will  meet  on  July  1  and  2. 
1986  at  the  Naval  Research  Laboratory, 
Washington.  DC  The  meeting  will 
comaaence  at  &00  A.M.  and  terminate  at 
5:00  PM.  on  July  1  and  2. 1986.  All 
■essiona  of  the  meetmg  will  be  closed  to 
the  public. 

The  parpose  of  the  meeting  is  to 
understand,  deal  with,  and  exploit 
environmental  surveillance  issues  in 
polar  waters,  identify  what  study  has 
been  done  on  the  subject  thus  far, 
identify  promising  technologies,  and 
drive  operational  requirements  to  deal 
with  under  ice  anti-submarine  warfare. 
The  agenda  will  include  technical 
briefings  on  the  threat,  maritime  strategy 
and  environmental  considerations, 
current  and  projected  technologies,  and 
an  Executive  Session  to  begin 
formulating  a  draft  report.  These 
briefings  will  contain  information  that  is 
specifically  authorized  under  criteria 
estabhsiied  by  Executive  order  to  be 
kept  secret  in  tiie  interest  of  national 
defense  and  is  in  fact  properly  classified 
pursuant  to  such  Executive  order.  The 
classified  and  nonciasaified  matters  to 
be  discussed  are  so  inextricably 
intertwined  as  to  preclude  opening  any 


portion  of  the  meeting.  Accocdingiy,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  pubhc  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c]tl)  of  title  5.  United  States  Code. 

For  further  information  concerning 
this  matter  contact:  Commander  T.C. 
Fritz,  U.S.  Navy,  Office  of  the  Chief  of 
Naval  Research  (Code  OONR).  800  North 
Quincy  Street.  Arlington.  VA  22217- 
5000,  Telephwie  number  (202)  6906-4870. 

Dated:  June  10. 1986. 
Harold  L  StoUer,  fr, 

Commaader.  JAGC  US.  Navy,  Federal 
Register  Liaison  Officer. 
[FR  Doc.  86-13397  Ffled  6-12-86;  8:45  am) 
BILUNa  coos  3S1S-AE-M 


Street  ArliagtBn.  VA  22217-5000. 
Tel^one  number  (202)  a0e-487a 

Dated:  June  9, 1988. 
Harold  L  Stellw,  fr., 
Commander.  JACC.  U.S.  Navy.  FedemI 
Register  Liaison  Officer. 
(FR  Doc.  86-13398  Filed  8-12-88;  8:45  am] 

BILUNQ  COOe  MIO-AE-M 


Naval  RMsanch  Advisory  Commmee; 
Clo— d  Moetfnq 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Soviet  Submarine 
Threat  will  meet  on  July  2, 1986,  at  the 
Pentagon,  Room  5B725,  Washington,  DC 
The  meeting  will  commence  at  8:30  A.M. 
and  terminate  at  4:00  P.M.  on  July  2, 
1966.  All  sessions  of  the  meeting  will  be 
closed  to  the  public. 

The  purpose  of  tiie  meeting  is  to 
assess  the  potential  of  U.S.  defensive 
systems  now  in  the  pipeline  to  meet  the 
Soviet  submarine  threat,  as  well  as  from 
an  overall  system  approach,  determine 
the  major  elements  required  to  match 
the  threat  and  recommend 
modifications,  if  required,  to  current 
Navy  programs  in  order  to  maintain 
technological  superiority.  The  agenda 
will  include  technical  briefings 
addressing  tbe  Soviet  submarine  threat 
These  briefings  wiH  contain  inforniation 
that  is  specifically  authorized  under 
criteria  established  by  Executive  order 
to  be  kept  secret  in  the  interest  of 
national  defense  and  is  in  fact  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  oi  the  meeting. 
Accordingly,  tl»e  Secretary  of  the  Navy 
has  determined  in  vmting  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l]  of  title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting  contact  Commander  T.C. 
Fritz.  U.S.  Navy,  Office  of  Naval 
Research  (Code  lOON),  800  North  Quincy 


DEPARTMENT  OF  EDUCATION 

Education  Appeal  Board;  Applications 
for  Review 

agency:  Department  of  Edacatkm. 

action:  Notice  of  Applications  for 
Review  Accepted  for  Hearing  by 
Education  Appeal  Board. 

SUHNSARV:  This  notice  lists  the 
applications  for  review  accepted  for 
hearing  by  the  Education  Appeal  Board 
(Board)  between  September  15, 1985, 
and  May  5. 1988.  A  summary  of  each 
appeal  has  been  included  to  help 
potential  mtervenors.  In  addition,  the 
notice  explains  how  interested  third 
parties  may  intervene  in  proceedings 
before  the  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  C  Canellos.  Chairman.  Education 
Appeal  Board.  400  Maryland  Avenue. 
SW.  (Room  1065,  FOB-6).  Washington, 
DC  20202.  Telephone:  (202)  732-1756. 
SUPPLEMENTARY  INFORMATION:  Under 
sections  451  through  464  of  the  General 
Education  Provisions  Act  (20  U.&C.  1234 
et  seq.\.  the  Education  Appeal  Board  has 
authority  to  conduct  (1)  audit  appeal 
hearings.  (2)  witlrfiolding.  termination, 
and  cease  and  desist  hearings  initiated 
by  the  Secretary  of  Edncatioa  and  (3) 
other  proceedings  designated  by  the 
Secretary  as  bemg  within  the 
jurisdiction  of  the  Board. 

The  Secretary  has  designated  the 
Board  as  having  jurisdiction  over  appeal 
proceedings  related  to  final  audit 
determinatiors,  the  withholding  or 
termination  of  funds,  and  cease  and 
desist  actions  for  most  grant  programs 
administered  by  the  Department  of 
Education  (ED).  The  Secretary  also  has 
designated  the  Board  as  having 
jurisdiction  to  conduct  hearings 
concerning  most  ED  administered 
programs  that  involve  (a  J  a 
determination  that  a  grant  is  void,  (b) 
the  disapproval  of  a  request  lor 
permission  to  incur  an  expenditure 
during  the  term  of  a  grant,  or  (c) 
determinations  regarding  cost  allocation 
plans  or  special  rates  negotiated  with 
specified  grantees.  Regulations 
governing  Board  jurisdiction  and 
procedures  were  published  in  the 


Federal  Register  on  May  IB,  1981,  at  46 
FR  27304  (34  CFR  Part  78). 

Applications  Accepted 

Appeal  of  the  State  of  Massachusetts, 
Docket  No.:  6(206)86,  ACN:  01-30017 

The  State  appealed  a  final  letter  of 
determination  (FLD)  issued  by  the 
Assistant  Secretaryjor  Special 
Education  and  Rehabilitative  Services. 
The  Secretary  has  designated  the 
Education  Appeal  Board  as  the  forum 
for  this  appeal.  The  FLD  disallowed 
fiscal  year  1985  expenditures  received 
by  the  State  under  Part  B  of  the 
Education  of  the  Handicapped  Act. 
(EHA-B). 

The  Assistant  Secretary  claims  that 
the  FY  1985  EHA-B  expenditures  were 
inappropriately  based  upon  a  child 
count  which  exceeded  12  percent  of  the 
Massachusetts  population  between  age 
five  and  seventeen. 

The  Department  seeks  a  refund  of 
$76,256.  Massachusetts  disputes  all 
liability. 
Appeal  of  the  District  of  Columbia 

Public  Schools.  Docket  No.: 

29(204)88,  ACN:  03-30003 

The  District  of  Columbia  (DC) 
appealed  a  fmal  letter  of  determination 
issued  by  the  Acting  Assistant  Secretary 
for  Vocational  and  Adult  Education.  The 
underlying  audit  reviewed  grant  awards 
for  fiscal  years  1978. 1979,  and  1980. 

The  Acting  Assistant  Secretary 
disallowed  costs  because  DC  could  not 
adequately  verify  the  accuracy  of 
specific  expenditures.  Costs  were  also 
disallowed  because  the  local  matching 
requirement  was  not  met. 

The  Department  seeks  a  refund  of 
$2,729,924.  DC  concedes  $42,771,  leaving 
$2,687,153  at  issue. 

Appeal  of  California  State  University, 
Docket  No.:  23(198)85,  ACN:  09- 
30030 
The  University  appealed  a  final  letter 
of  determination  issued  by  the  Division 
of  Grants  and  Contracts  Service  (GCS). 
The  underlying  audit  reviewed  the 
administration  of  the  University's  Los 
Angeles  Evaluation,  Dissemination  and 
Assessment  Center  for  the  period 
between  October  1, 1981  and  February 
28, 1983. 

GCS  disallowed  expenditures  because 
the  University  failed  to  use  program 
income  for  allowable  costs  of  the 
project. 

The  Department  seeks  a  refund  of 
$58,338.  The  University  disputes  all 
liability. 

Appeal  of  Missoula  County.  Montana, 
Docket  No.:  30(205)86.  ACN:  04- 
.42111 


The  County  appealed  a  fmal  letter  of 
determination  issued  by  the  Division  of 
Grants  and  Contracts  Service  (GCS). 
The  underlying  audit  performed  by 
Dobbins.  De  Guire,  and  Tucker,  P.C, 
reviewed  the  Teachers  Center  Project 
for  the  year  ending  June  30, 1982. 

GCS  disallowed  expenditures  because 
the  County  failed  to  follow  the  program 
guidance  relative  to  the  report  and 
disposition  of  program  income  in 
violation  of  governing  regulations. 

The  Department  seeks  a  refund  of 
$20,000.  The  County  disputes  all 
liability. 

Appeal  of  Connecticut  State  Library, 
Docket  No.:  27(202)86.  ACN:  01- 
30038 
The  Connecticut  State  Library 
(Library)  appealed  a  final  letter  of 
determination  (FLD)  issued  by  the 
Acting  Director/Senior  Program 
Coordinator  for  Library  Programs.  The 
underlying  audit  reviewed  the  Library's 
administration  of  the  Library  Services 
anjl  Construction  Act  (LSCA)  program 
for  fiscal  years  1981, 1982,  and  1983. 

The  Acting  Director  disallowed  costs 
because  of  the  Library's  lack  of 
documentation  to  support  its  contention 
that  eligible  target  groups  benefited  from 
services  provided  by  "adequate" 
libraries. 

The  Department  seeks  a  refund  of 
$41,303.  The  Library  disputes  all 
liability. 

Appeal  of  Atlanta  Junior  College, 
Docket  No.:  24(199)85,  ACN:  04- 
30022 
Atlanta  Junior  College  (College) 
appealed  a  final  letter  of  determination 
(FLD)  issued  by  the  Division  of  Grants 
and  Contracts  Service  (GCS).  The 
underlying  audit  reviewed  the  College's 
administration  of  its  Special  Services 
Program  and  Upward  Bound  grants 
awarded  pursuant  to  Title  IV-A-4  of  the 
Higher  Education  Act  of  1965  (as 
amended].  The  audit  review  period  was 
from  September  1. 1978  through 
December  31. 1981. 

GCS  disallowed  certain  costs 
attributable  to  the  College's  Special 
Services, Program  (counseling  and 
tutoring)!  Counseling  costs  were 
disallowed  because  of  a  failure  to 
adhere  to  the  approved  plan  of 
operation,  while  tutoring  costs  were  not 
properly  documented  as  to  student 
eligibility. 

The  Department  seeks  a  refund  of 
$53,522.  The  College  disputes  all 
liability. 

Appeal  of  Arkansas  Baptist  College, 
Docket  No.:  19(194)85.  ACN:  06- 
40104 
The  College  appealed  a  fmal  letter  of 
determination  issued  by  the  Division  of 


Grants  and  Contracts  Service  (GCS). 
The  underlying  audit  reviewed 
expenditures  attributable  to  Title  III 
Higher  Education  grants  for  the  period 
between  October  1,\1981  and  September 
30,1983. 

GCS  disallowed  expenses  for  salary 
and  fringe  benefits,  excessive  salary 
increases,  loans  of  Title  III  funds  to  the 
general  fund  and  undocumented 
expenditures. 

The  Department  requests  a  refund  of 
$76,447.  The  College  disputes  all 
liability. 

Appeal  of  Santa  Rosa  Consolidated 
School  District  #5,  Docket  No.; 
28(203)86,  ACN:  06-50300 
The  District  appealed  a  final  letter  of 
determination  issued  by  the  Division  of 
Grants  and  Contracts  Service  (GCS). 
-  The  underlying  audit  reviewed  grant 
awards  for  Title  Il-Bilingual  Education 
programs  conducted  between  October  1, 
1982  and  September  30. 1984. 

GCS  partially  disallowed 
expenditures  for  training  seminars, 
salary  and  fringe  benefits,  and  stipends. 
Costs  were  also  disallowed  because 
they  were  not  reasonable  when 
compared  to  similar  services  available. 

The  Department  seeks  a  refund  of 
$7,569.  The  District  disputes  all  hability. 
Appeal  of  Fort  Valley  State  College, 
Docket  No.:  21(196)85,  ACN:  04- 
30059 
Fort  Valley  State  College  (College) 
appealed  a  final  letter  of  determination 
issued  by  the  Division  of  Grants  and 
Contracts  Service  (GCS).  The  underiying 
audit  reviewed  programs  conducted 
under  Title  Ill-Aid  to  Developing 
Institutions  Program  (ADIP)  and  Title 
IV-Student  Financial  Aid  between  July 
1, 1980  and  September  30. 1982.  This 
Board  lacks  jurisdiction  to  adjudicate 
student  financial  assistance  programs 
authorized  by  Title  IV,  and  governed  by 
regulations  promulgated  under  section 
487,  of  the  Higher  Education  Act  of  1965, 
as  amended  (34  CFR  78.3). 

GCS  disallowed  expenditures  for 
travel  costs,  overclaimed  unliquidated 
obligations,  salary/fringe  benefits,  the 
allocation  of  funds  associated  with 
"Project  Equal",  and  Federal  funds 
claimed  in  excess  of  the  ratios  for 
Federal  and  College  participation. 

The  Department  seeks  a  refund  of 
$513,539.78  (Note  that  $5,175  is 
attributable  to  Title  IV-Student 
Financial  Aid  and  is,  therefore,  outside 
of  the  jurisdiction  of  the  Education 
Appeal  Board).  The  College  disputes 
$496,875.78  of  the  requested  refimd. 
Appeal  of  Oregon  Vocational 

Rehabilitation  Division,  Docket  No.; 
26(201)86,  ACN;  10-40102 
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The  Oregon  Vocational  Rehabilitation 
Division  (OVRD)  appealed  a  letter  of 
disapproval  of  a  written  request  to  incur 
an  expenditure  during  the  terms  of  its 
grant.  The  letter,  issued  by  the 
Rehabilitation  Services  Administration 
Regional  Commissioner,  denied  OVRD 
authority  to  incur  an  expenditure  for 
primary  subsistence  maintenance  for 
individuals  deemed  VR  eligible. 
Maintenance,  as  a  vocational 
rehabilitation  service,  is  intended  to 
supplement  a  State  or  locally  funded 
maintenance  program.  The 
Commissioner  concluded  that  OVRD's 
proposal  violated  the  "similar  benefits" 
provision  of  34  CFR  361.47(b)(2).  OVRD 
disputes  the  interpretation  of  the 
Commissioner  and  seeks  authority  to 
incur  an  expenditure. 
Appeal  of  California,  Docket  No.: 
20(195)85,  ACN:  09-41531 

The  State  appealed  a  fmal  letter  of 
determination  (FLD)  issued  jointly  by 
the  Assistant  Secretary  for  Elementary 
and  Secondary  Education  and  the 
Assistant  Secretary  for  Vocational  and 
Adult  Education. 

The  FLD  was  based  upon  a  Single 
System  Audit  of  the  State  of  California 
for  the  fiscal  year  ending  June  30. 1983. 

Costs  associated  with  Title  I  and 
vocational  education  were  disallowed 
because  they  were  fmproperly  charged 
to  Federal  grants  after  expiration  of  the 
statutory  period  of  availability. 

The  Department  seeks  a  refund  of 
$734,210.  The  States  disputes  liability 
and  questions  the  validity  of  the  FLD. 

Intervention 

Regulations  establishing  intervention 
procedures  for  the  Education  Appeal 
Board  in  34  CFR  78.43  provide  that  an 
interested  person,  group,  or  agency  may, 
upon  application  to  the  Board  Chairman, 
intervene  in  appeals  before  the 
Education  Appeal  Board. 

An  application  to  intervene  must 
indicate  to  the  satisfaction  of  the  Board 
Chairman  or.  as  appropriate,  the  Panel 
Chairperson,  that  the  potential 
intervenor  has  an  interest  in,  and 
information  relevant  to,  the  specific 
issues  raised  in  the  appeal.  If  an 
application  to  intervene  is  approved,  the 
intervenor  becomes  a  party  to  the 
proceedings. 

Applications  to  intervene,  or 
questions,  should  be  addressed  to  Ernest 
C.  Canellos.  Chairman,  Education 
Appeal  Board.  400  Maryland  Avenue, 
SW  (Room  1065,  FOB-6),  Washington, 
DC  20202.  Telephone:  (202)  732-1756. 

(20  U.S.C.  1234] 

(Catalog  of  Federal  Domestic  Assistance  No. 

not  applicable) 


Dated:  June  10. 1986. 
A.  Wayne  Roberts, 

Deputy  Undersecretary.  Intergovernmental 
and  Interagency  Affairs. 
(FR  Doc.  86-13413  Filed  6-12-88:  8:45  am] 

MLLMQ  COOC  4000-01-11 


DEPARTMENT  OF  ENERGY 

Liquefied  Gaseous  Fuels  Spill  Test 
Facility  Program  ^ 

In  accordance  with  the  Congressional 
action  on  the  Continuing  Resolution 
(Pub.  L  97-377),  the  Department  of 
Energy  (DOE),  in  support  of  the  Fossil 
Energy  LiqueHed  Gaseous  Fuels  Spill 
Test  Facility  Program,  is  setting  forth 
this  notice  that  it  has  completed 
construction  activities  related  to  the 
Spill  Test  Facility.  The  facility,  which  is 
located  at  the  Department's  Nevada 
Test  Site.  Mercury,  Nevada,  is  currently 
undergoing  extensive  readiness 
confirmation  trials  and  will  be  available 
for  user-sponsored  spill  testing  during 
the  summer  of  1986.  It  is  capable  of  the 
rapid  release  of  large-quantities  of 
cryogenic,  flammable,  or  toxic  materials, 
and  was  built  in  concert  with  and  in 
response  to  the  needs  of  many  industrial 
and  government  organizations.  To  that 
end,  the  facility  has  been  designed  to 
reproduce  the  size  and  rate  of  accidental 
releases  as  closely  as  possible  with  the 
actual  materials  of  concern. 

It  can  (1)  discharge,  at  a  controlled 
rate,  a  known  amount  of  hazardous  test 
fluid;  (2)  monitor  and  record  process 
operating  data,  meteorological  data, 
downwind  gas  concentration  data,  and 
other  data  as  is  required  for  the 
experiment;  and,  (3)  provide  a  means  to 
control  and  monitor  these  functions 
from  a  remote  location. 

In  conjunction  with  this  notice,  the 
DOE  is  providing  a  listing  of  the 
organizations  and  those  tests  which  are 
scheduled  to  take  place  during  the  1986 
test  season.  To  wit: 

(1)  LNG  Vapor  Barrier  Verification 
Field  Trials—Sponsors:  The  Gas 
Research  Institute  and  the  Department 
of  Transportation. 

The  goal  of  this  project  is  the 
evaluation  of  the  effectiveness  of  vapor 
fences  as  a  mitigation  technique  for 
accidental  releases  of  Liquefied  Natural 
Gas  (LNG)  at  peak-shaving  plants.  The 
objective  of  the  test  series  to  be 
undertaken  is  to  provide  a  data  base  for 
the  validation  of  past  and  future  wind 
tunnel  simulations  of  vapor  fence  effects 
on  heavy  gas  dispersion.  Once 
validated,  the  wind  tunnel  models  will 
be  used  to  determine  the  vapor  fence 
performance  for  a  number  of  different 
accident  scenarios. 


(2)  Amoco  Hydrogen  Fluoride  Vapor 
Dispersion  Tests — Sponsor  Amoco  Oil 
Company. 

The  goal  of  this  project  is  to  obtain 
scientific  data  which  can  be  used  to 
describe  the  behavior  of  hydrogen 
fluoride  (HF)  when  it  is  released  into  the 
atmosphere  under  conditions  which 
might  simulate  a  major  release  from  a 
process  unit  under  worst-case 
meteorological  conditions.  Specifically, 
the  experiments  are  designed  to  develop 
information  on  the  amount  of  HF 
released  into  the  atmosphere  as  a  vapor 
of  an  entrained  aerosol  when  liquid  is 
spilled,  and  the  dispersion  of  the  HF  as 
it  travels  downwind.  It  is  necessary  to 
set  the  release  rate  and  the  duration  of 
the  spill  so  that  steady  state 
atmospheric  conditions  are  established. 
It  is  planned  to  make  measurements  of 
HF  in  ambient  air  in  the  dense  gas 
regions,  the  transition  region,  and  the 
trace  gas  region.  The  data  will  be  used 
to  assess  the  appropriateness  of  current 
air  quality  models  for  making 
projections  of  HF  concentrations  for 
emergency  response  applications. 

This  notification  also  requests  that 
interested  organizations  provide  written 
expression  of  their  interest  in  receiving 
further  notification  regarding  future 
tests,  as  well  as  identify  an  individual 
who  can  coordinate  future  test 
notification  procedures  for  that  agency/ 
organization.  Interested  agencies/ 
organizations  will  be  notified  of 
scheduled  test  plans  on  at  least  an 
annual  basis. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  J.E.  Walsh,  Jr.,  Deputy  Assistant 
Secretary  for  Management,  Planning  and 
Technical  Coordination,  Office  of  Fossil 
Energy,  Mail  Station  FE-10,  U.S. 
Department  of  Energy,  Washington,  DC 
20545. 

Issued  in  Washington.  E)C.  on  June  9, 1986. 
Donald  L.  Bauer, 

Acting  Assistant  Secretary  for  Fossil  Energy- 
(FR  Doc.  86-13383  Filed  6-12-86;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

{Docket  No.  TA86-12-20-002} 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

June  6, 1986. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  June  3, 1986  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1: 


Fuurtli  SuiMtitute  Onuinal  Sheet  No.  205, 

proposed  to  t>e  effective  Decemtjer  31. 1985 
Third  Revised  First  Revised  Sheet  No.  205, 

proposed  to  be  effective  January  1, 1986 
Second  Revised  Substitute  Second  Revised 

Sheet  No.  205,  proposed  to  he  effective 

February  1. 1986 
Second  Revised  Fourth  Revised  Sheet  No. 

205.  proposed  to  be  effective  April  1, 1966 

Algonquin  Gas  states  that  such  tariff 
sheets  are  being  filed  pursuant  to  the 
provisions  of  section  7  of  its  Rate 
Schedule  F-4  to  relect  in  its  rates, 
effective  December  31, 1985  and  in  its 
rates  filed  and  made  effective 
subsequent  to  December  31, 1985,  an 
increase  in  the  Contract  Adjustment 
Dempnd  Rate  to  be  charged  by  its 
pipeline  supplier,  Texas  Eastern 
Transmission  Corporation  ("Texas 
Eastern"),  as  sSl  forth  in  Texas  Eastern's 
May  22. 1986  filing. 

Algonquin  Gas  requests  that  the 
Commission  accept  the  above  tariff 
sheets  to  be  effective  as  proposed. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  each 
affected  party  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  16, 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumli, 
Secretary. 
|FR  Doc.  86-13353  Filed  6-12-86;  8:45  am] 

WLUNG  COOC  (717-«t-a 

(Docket  No.  TA8»-13-20-000  «  001] 

Algonquin  Gas  Transmission  Co., 
Proposed  Changes  in  FERC  Gas  Tariff 

June  6. 1986. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  June  3. 1986  tendereid  for  filing 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1: 

Fourteenth  Revised  Sheet  No.  201 
Fifth  Revised  Sheet  No.  205 
Eighth  Revised  Sheet  No.  241 


Algonquin  Gas  states  that  such  tariff 
sheets  are  being  filed  to  reflect 
concurretly  in  its  rates  lower  purchased 
gas  cost  to  be  charged  by  its  spipeline 
supplier.  Texas  Eastern  Transmission 
Corporation  ("Texas  Eastern"),  resulting 
from  its  latest  exercise  of  "market-out" 
provisons  in  certain  of  its  gas  purchase 
contracts,  as  set  forth  in  Texas  Eastern's 
May  22. 1986  filing,  proposed  to  be 
effective  June  1, 1988.  The  impact  of 
such  filing  on  Algonquin  Gas'  rates  is  a 
decrease  of  20.63$  in  the  commodity 
component  of  its  sales  rates. 

Algonquin  Gas  proposes  the  effective 
date  of  the  above  tariff  sheets  to  be  June 
1, 1986,  to  coincide  wnth  the  proposed 
effective  date  of  Texas  Eastern's  rate 
change. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  served  upon  each 
affected  party  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  16. 
1986.  Protests  will  t>e  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
Kenaetfa  F.  Phmnb, 
Secretary. 

[FR  Doc.  86-13354  Filed  6-12-86:  8:45  am) 
BiLUMQ  COOC  tnr-ei-M 


[Docket  Na  RPSa-120-000] 

Gas  Gathering  Corp.;  Compiianee 
FIHng  and  Request  for  Waiver  of  Filing 
Fee 

June  6. 1966. 

Take  notice  that  on  June  3. 1986.  Gas 
Gathering  Corporation  (GGC)  submitted 
for  fihng  the  following  tariff  sheets: 

First  Revised  Volume  No.  I 

First  Revised  Sheet  No.  1 
First  Revised  Sheet  Noa.  4-28 
Original  Sheet  Nos.  29-41.  80 

First  Revised  Volume  No.  2 
First  Revised  Sheet  No.  1 
First  Revised  Sheet  Not.  14-24 

The  proposed  effective  date  of  the 
tariff  sheets  is  June  29. 1986. 


GGC  states  that  the  preferred  changes 
to  its  tariff  are  occasioned  by  the 
following:  First,  as  a  result  of  the 
Commission's  Order  authorizing  GGC's 
abandonment  of  its  only  jurisdictional 
sale  to  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),'  the  filing 
cancels  GGC's  Rate  Schedule  X-2  and 
other  tariff  provisions  governing  GGC's 
prior  sale  of  gas  to  Transco,  the 
Purchased  Gas  Cost  Adjustment  clause 
and  certain  other  provisions  relating  to 
sales  of  gas  by  GGC. 

Second,  GGC  is  filing  transportation 
contracts  with  Transco  and  Energy 
Corporation  of  America,  Inc.  as  Rate 
Schedules  X-3  and  X-4  respectively. 
Those  transportation  transactions  were 
previously  certificated  by  the 
Commission. 

Third,  as  a  result  of  the  requirements 
under  the  Commission's  Order  No.  436, 
et  seq.  GGC's  filing  makes  changes  to  its 
Rate  Schedule  T-1.  adds  a  new 
intemiptible  open-access  Rate  Schedule 
IT-1,  proposes  a  minimum 
transportation  rate  under  Rate 
Schedules  T-1  and  I-l,  a  maximum  rate 
under  Rate  Schedule  I-l,  and  makes 
certain  changes  and  additions  to  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff. 

Contemporaneously  with  the  above- 
referenced  tariff  sheets,  GGC  filed  a 
petition  for  waiver  of  filing  fee  and 
supporting  data  pursuant  to  section 
381.106(a)  of  the  Commission's 
regulations.  GGC  states  that  because  of 
severe  economic  distress  it  cannot  pay 
the  required  fee  for  the  filing  of  such 
tariff  sheets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission'  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  16, 1986.  (18  CFR  385.214, 
385.211).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
KMioelh  F.  nabh. 
Secretary. 
[FR  Doc.  86-13386  Filed  *-12-8e:  8:45  am) 

MtUMQ  CODC  f717-01-a 
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I  Docket  Nos.  ID-2227-000,  at  ak] 

Intertocking  Directorate  Applications; 
Jotm  M.  Endries,  et  al. 

Take  notice  that  the  following  filings 
have  been  made  made  with  the 
Commission: 

1.  John  M.  Endries 

IDocket  No.  ID-2227-000] 
June  5. 1986. 

Take  notice  that  on  May  19. 1986  John 
M.  Endries  tendered  for  filing  an 
application  for  authority  to  hold  certain 
interiocking  positions: 

Position.  Name  of  Corporation,  and 
CIcssificaiton 

.Senior  Vice  President,  Niagara  Mohawk 
Power  Corporation,  and  Public  Utility 

Director,  Hydra-Co.  Enterprises,  Inc.,  and 
Other  Corporation  (Subsidiary) 

Comment  date:  June  16. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Paul  M.  Smart 

[Docket  No.  ID-2229-000| 
]une  4, 1986. 

Take  notice  that  on  May  23, 1986  Paul 
M.  Smart  tendered  for  filing  an 
application  for  authority  to  hold  the 
following  positions: 

Position.  Name  of  Corporation,  and 
Classification 

President  and  Chief  Operation  Officer 
Director,  The  Toledo  Edison  Company,  and 
Public  Utility 

Director,  Ohio  Valley  Electric  Corporation 

Comment  date:  June  16, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Kenoelii  F.  Plumb, 

Secretary. 

[FR  Doc.  86-13360  Filed  6-12-86;  8:45  am] 

MUJNG  COOC  trU-OI-M 

(Dodcct  No.  TA86-S-4-000, 001] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Proposed  Cturnge  in  Rates 

)unee,1986. 

Take  notice  that  on  June  3. 1986, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State).  120  Royall  Street. 
Canton.  Massachusetts  02021  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  containing  changes  in  rates  for 
effectiveness  on  July  1. 1986: 

Sixteenth  Revised  Sheet  No.  7 
Ninth  Revised  Sheet  No.  9 

According  to  Granite  State,  the  filing 
is  made  pursuant  to  the  purchased  gas 
cost  adjustment  provisions  in  Section 
XIX  of  the  General  Terms  and 
Conditions  of  its  tariff.  Granite  State 
further  states  that  the  instant  rate 
"adjustments  reflect  changes  in  the  cost 
of  purchased  gas  at  suppliers'  rates  that 
will  be  effective  July  1. 1986  and  the 
amortization  of  Unrecovered  Purchased 
Gas  Costs.  It  is  stated  that  the  change  in 
rates  reflects  principally  the  in  cost  of 
gas  purchased  from  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee)  which 
Tennessee  proposes  to  make  effective 
July  1. 1986  in  a  contemporaneous  filing 
with  the  Commission. 

Granite  State  furiher  states  that  its 
proposed  rates  are  applicable  to 
wholesale  sales  to  its  two  affiliated 
distribution  company  customers:  Bay 
State  Gas  Company  and  Northern 
Utilities.  Inc.  According  to  Granite  State, 
the  effect  of  the  proposed  rates  in  its 
filing  is  a  decrease  of  approximately 
$7,001,186  annually  in  its  rates  for  sales 
to  Bay  State  and  $2,860,114  annually  for 
sales  to  Northern  Utilities. 

According  to  Granite  State,  copies  of 
the  filing  were  served  upon  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine. 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  sections 
211  and  214  of  the  Commssion's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211.385.214).  All  such  motions  or 


protests  should  be  filed  on  or  before 
June  16, 1986.  Protests  will  be 
consid^ed  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-73355  Filed  6-12-86;  8:45  am) 

MLUNQ  COOC  §717-01-11 

(Docket  No.  RP86-66-001] 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Tenneco  Inc.;  Notice  of  Tariff 
Revisions 

June  6, 1986. 

Take  notice  that  on  June  2. 1986, 
Tennessee  Gas  Pipeline  Company,  a ' 
Division  of  Tenneco  Inc.  (Tennessee), 
tendered  for  filing  Second  Revised  Sheet 
Nos.  211,  212,  and  213  to  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff. 

Tennessee  states  that  Revised  Sheet 
No.  213  is  in  compliance  with  Ordering 
Paragraphs  (D),  (F)  and  (G)  of  the 
Commission's  May  2, 1986,  order  issued 
in  this  proceeding  and  modifies  the  new 
section  4  to  its  PGA  provision  to  permit 
Tennessee  to  revise  its  rates  on  an 
interim  basis,  in  accord  with  the  May 
2nd  order.  In  addition.  Revised  Sheet 
Nos.  211  and  212  modify  Section  3  of  its 
PGA  provision  in  compliance  with  the 
Commission's  April  23. 1986  order  in 
Docket  No.  TA85-2-9. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  16. 
1985.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc.  86-13356  Filed  6-12-86;  8:45  am] 

BILUNQ  CODE  •717-01-W 

(Docket  No.  RP86-1 19-000] 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Tenneco  Inc.;  Notice  of  Tariff  Filing 
and  Rate  Clianges 

June  6. 1986. 

Take  notice  that  on  June  3, 1986, 
Tennessee Uas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee) 
tendered  for  filing  Second  Revised 
Volume  No.  1  to  its  FERC  Gas  Tariff  to 
be  effective  July  3, 1986. 

Tennessee  states  that  this  filing  is 
made  concurrently  with  its  application 
for  a  blanket  transportation  certificate 
authorizing  Tennessee  to  transport  gas 
on  behalf  of  others  pursuant  to  the  terms 
of  the  Commission  Order  Nos.  436,  et  al. 
Further,  Tennessee  states  that  Second 
Revised  Volume  No.  1,  in  accord  with 
Part  284  of  the  Commission's 
regulations,  includes  a  new  Rate 
Schedule  FT,  a  revised  Rate  Schedule  IT 
and  revised  operating  conditions 
providing  for  scheduling  of 
transportation  services  on  a  first  come/ 
first  served  basis,  and  establishes  rates 
applicable  to  FT  service  and  revises 
rates  for  other  services  to  refiect  the 
recovery  of  costs  through  anticipated 
service  under  FT  Rate  Schedule.  Also 
included  in  Second  Revised  Volume  No. 
1  are  new  Articles  XXX,  XXXI  and 
XXXII  of  the  General  Terms  and 
Conditions  which  provide  for  customer 
funding  of  certain  amounts  related  to 
take  or  pay  and  gas  purchase  contract 
settlement  payments  made  by 
Tennessee  to  its  producer-suppliers. 
Tennessee  states  that  copies  of  the 
filing  have  ben  mailed  to  all  of  its 
customers  and  affected  state  regulatory 


commission.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  June  16, 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commisison  and  are  available 
for  public  inspection. 
Kenneth  F.  Piumb, 
Secretary. 

[FR  Doc.  86-13357  Filed  6-12-86;  8:45  am) 
BILUNG  COOE  •717-01-M 


(Docket  No.  CI73-561-000.  etc.] 

Mesa  Operating  Limited  Partnersiiip 
(Successor-in-interest  to  Mesa 
Petroleum  Co.);  Notice  of  Application 

June  6. 1986. 

Take  notice  that  on  March  4, 1986, 
Mesa  Operating  Limited  Partnership 
(MOLP).  of  P.O.  Box  2009,  Amarillo. 
Texas  79189.  filed  an  applicatiSn  in 
Compliance  with  the  provisions  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  under 
the  Natural  Gas  Act  and  more 
particularly  with  Part  157  thereof,  as  an 
independent  producer,  for  a  certificate 
of  public  convenience  and  necessity  to 
continue  sales  being  made  under 
permanent  certificates  of  public 
convenience  and  necessity  heretofore 
issued  to  Mesa  Petroleum  Co.  (Mesa),  all 
as  more  fully  shown  on  the  attached 
Exhibit  A  and  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Exhibit  A 


Assignment  from  Mesa  Petroleum  Co. 
to  Mesa  Operating  Limited  Partnership 
was  effective  December  27, 1985.  MOLP 
respectfully  requests  that  the 
Commission  issue  to  it  a  permanent 
Certificate  of  Public  Convenience  and 
Necessity  to  conlinue  sales  being  made 
under  permanent  Certificates  of  Public 
Convenience  and  Necessity  heretofore 
issued  to  Mesa  or  that  each  of  the  said 
certificates  heretofore  isued  to  Mesa  be 
amended  by  substituting  MOLP  in  lieu 
of  Mesa  as  the  certificate  holder  in  each 
of  the  Dockets  listed  on  Exhibit  A. 
MOLP  also  requests  that  the  related  rate 
schedules  listed  on  Exhibit  A  be 
redesignated  from  Mesa  to  MOLP. 
On  May  12. 1986,  MOLP  filed  an 
amendment  to  its  application  in  Docket 
No.  CI73-561-000,  et  al.  to  include 
Docket  No.  CS67-82  in  the  list  of 
certificate  dockets  to  which  MOLP  seeks 
to  obtain  a  successor-in-interest 
certificate. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  23. 
1986,  filed  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretory- 
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Tn««iina  Gas  Companyi 
TraaacontnaMal  Gaa  Pipe  Lme  Corporabon. 

Do 
HMwK  Gaa  PIpalns  Company  ol  America. 
Ookastoa  Gas  Tranwnlssion  Corporation. 
ANR  Pipefena  Company. 
TrufiMne  Gas  Conipany 
TraiacanananM  Gas  npe  Lme  Corporation. 
15C     ANR  P^ema  Corapany. 

151  Monhem  Natural  Gas  Comparty 

152  Teaas  Eastern  Tiiisiwsioo  Corporation. 

153  AMR  PIpaliM  Corapany. 

154  Do. 
156  Oo 

156  Oo. 

157  TiwaconlinanM  Gas  Pipe  Una  Corporsfeon. 
164  Texaa  Easlem  Transmission  Co<poraflon. 
166  TranscontmenUI  Gas  Pipe  Lme  Corporation. 
166  ANR  Proline  Company 

170  Natural  Gas  Pipeline  Company  ol  Amenca. 

171  Panhandle  Eastern  Pipe  Una  Company. 

172  ANR  Pipeline  Company. 

173  Oo. 

174  PM«<andto  Eastern  Pipe  Line  Company. 

175  Colorado  miersute  Gas  Company. 

176  Norttwesl  Central  Pipeline  Corporation. 

177  PMIipt  r^i»oliMw  Cca»awy. 

178  Do. 

179  Panhandto  Easlem  Pipe  Lme  Coatpany. 

180  Northern  Nalurat  Gas  Conipany 

181  Colorado  Intaralala  Gaa  Co«npany. 

182  Natural  Gas  P^islins  Co«»paoy  ol  Amenca. 

183  Panhandia  Eailim  Pipe  Una  Conipany. 
164  Colorado  miarslals  Gaa  Company. 

185  Natural  Gas  PipaSna  Company  a(  Amaiica. 

186  KN  Energy^  inc 

187  Nodham  Nahaal  Gaa  Company. 
186  Colorado  I 
189 
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65 
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70 
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72 
75 
76 
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80 
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89 
90 
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100 
110 
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Exhibit  A — Continued 


Now — Mesa  oparaSng  Liiratad 

ptrtnarslMp  FERC  gas  rsla 

sctiaduie  Noa. 


190 

192 

193 

194.— 

196 

197 

200 

202 

203  — 

207 

208 

209 

211 

212 

213 

214. „ 

215 

218.— 
217.— 

218 

219 

220 


CanMeata  dockal  No. 


CI84-296 

Cie4-29a  . 

CI64-299 

CI84-300  . 

084-301  . 

084-302  . 

C184-305 

084.307 

CW4.308 

084-312  . 

064.313.. 

064.314- 

CI64-316 

084.317 

084-318 

064-319. 

084-320 

CI84.321  . 


084-322- 
C184-323 .. 
084-324. 
084.325 


Former  Meat 
Palralaum  Oo.. 
FERC  gaa  rata 
•chaduNNo*. 


190 
192 
193 
194 
196 
197 
200 
202 
203 
207 
206 
209 
211 
213 
213 
214 
215 
216 
217 
218 
219 
220 


Purctiaaar 


Pankandto  Eastern  Pipe  Una  Company 

Do 
Tranawestem  Pipeline  Company 
Arkanaas  Lnasiana  Gas  Company. 
Natural  Gas  Pipeline  Company  of  AmariciL 
Northern  Natural  Gas  Cornpany. 
RingwooO  Gattienng  Company. 
KM  Energy.  Inc 

Natursi  Gas  Pipeline  Company  ol  Amenca. 
Norttiam  Natunt  Gas  Cornpany. 
ANR  Pipeline  Company. 
Colorado  Imerstate  Gas  Company. 
Adianaas  Louaana  Gas  Comipaiiy. 
Rmgwood  Gathering  Company 
Northern  Natural  Gas  Company. 
ANR  Pipeline  Companj^ 

Da 

Da 
Panhandle  Eastern  Pipe  Une  Company 
Cblorado  InterataM  Gas  Company. 
ANR  Plpakna  CoRM>any. 

Do 


|FR  Doc.  86-13358  Filed  6-12-86;  8:45  am] 

BtLLINQ  CODE  6717-01-M 


[Docket  No.  086-414-000  etc.] 

Plains  Petroleum  Co.;  Notice  of 
Application 

]une  6, 1986. 

Take  notice  that  on  May  7, 1988, 
Plains  Petroleum  Company  (Plains)  of  P. 
O.  Box  15278,  Lakewood,  Colorado 
80215,  nied  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act,  ao 
amended.  15  U.S.C.  71 7f,  and  5§  157.23 
and  157.24  of  the  Federal  Energy 
Regulatory  Commission's  Regulations 
thereunder.  18  CFR  157.23  and  157.24,  for 
a  certificate  of  public  convenience  and 
necessity  to  make  and  to  continue  sales 
of  natural  gas  to  K  N  Energy,  Inc  (K  N) 
and  to  Northern  Natural  Gas  Company 
(Northern)  as  tbtal  successor  to  K  N.  all 
as  more  fully  shown  on  the  attached 
Exhibit  "A"  and  on  file  with  the 
Commission  and  open  to  public 
inspection. 

On  January  29. 1985.  the  Commission 
issued  an  order  in  Docket  Nos.  CP84- 
525-000  and  CI84-466-000  through  084- 
474-000  authorizing  Plains  to  continue 
certain  sales  as  successor  to  K  N. 
Subsequently,  it  was  discovered  that 
certain  properties  were  omitted  from 
Plains  earlier  application.  Plains  now 
seeks  certificate  authorization  to  make 


and  continue  sales  from  the  previously 
omitted  properties  as  total  successor  to 
KN. 

Plain  requests  that  the  certificates 
issued  to  it  authorizing  the  sale  from 
these  properties  and  its  rate  filings  made 
pursuant  thereto  be  made  effective 
October  1. 1984,  to  correspond  with  the 
effective  date  allowed  by  the 
Commission  for  all  of  the  other 
transferred  properties  pursuant  to  the 
January  29, 1985  Order  in  Docket  Nos. 
CP84-525-000  and  084-466-000  through 
CI84-525-000.' 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  June  23, 
1986.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426.  a  petition  to  intervene  or  a 


protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 

Kenneth  F.  Phmb, 

Secretary.  * 


Exhibit  A 


Docket  No 


CI84-470.001 
084-472.001 

084-4  73.001 

086.414^X10 


Purchaaar 


K  N  Energy.  Ine- 
do 

do _ 


Northam  Natural  Gas  Company.  Oi- 
vtsion  of  IntarNorOi.  Inc. 


Bradshaw  FieM  HamMw  County.  Kanaas 

Raydon  West  FieW.  Rogar  Mais.  Custer  and  WasMla 

Counlias.  Oklahoma. 
Panoma  Coundl  Gnwa  «id  Hugoton  Fields.  Vartous 

Counties.  Kansas. 
Hugoton  FiaW.  Kaamy  County.  Kansaa 


|FR  Doc.  86-13359  Filed  6-12-86;  8:45  am| 

BILUNQ  CODE  6717-01-11 


'  30  FERC  lei.OSe.  In  its  [anuary  29. 1985  Order 
the  Coinmisaion  states  as  follows: 

We  will  accept  Plains'  rate  filings  as  of  the 
requested  effective  dale  but  will  not  make  Ibe 
abandonment  retroactive.'  Neveiihaless.  K  N  may 
refer  to  October  1. 1964  as  the  effective  date  of  its 


transference  for  rate  and  reporting  purposes.  This 
should  suffice  to  afford  the  substance  of  the  relief 
requested. 

•  See  Mtchigon  Wisconsin  Pipe  Line  Company,  et 
ai.  V  FERC  161.356  (19M). 
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[Dock*!  No*.  ERM-S17-000,  *t  aLl 

Electric  Rate  and  Corporate 
Regulation  FINngs;  Boston  Edison  Co^ 
etaL 

June  5, 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Boston  Edison  Company 

IDocket  No.  ERa6-517-000] 

Take  notice  that  on  May  3a  1986, 
Boston  Edison  Company  (Edison) 
tendered  for  filing  a  letter  agreement 
between  itself  and  Cambridge  Electric 
Light  Company  (Cambridge),  for  the  use 
and  support  by  Cambridge  of  a  115  kv 
step-down  station  in  SomerviHe, 
Massachusetts,  owned  by  Edison  and 
known  as  Station  #402. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  letter  agreement  to  become 
effective  as  of  October  1. 1965. 

Edison  states  that  it  has  served  the 
filing  on  Cambridge  Electric  Light 
Company  and  the  Massachusetts 
Department  of  Public  Utilities.  ' 

Comment  date:  June  18, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Company 

[Docket  No.  ER8e-405-000| 

Take  notice  that  on  May  30. 1986, 
Boston  Edison  Company  ("Edison")  filed 
an  amendment  to  its  filing  dated  April 
14. 1986.  which  filing  was  an  agreement 
between  itself  and  Cambridge  Electric 
Light  Company  ("Cambridge")  for  the 
use  by  Cambridge  of  a  115/l4kv  station 
in  Boston.  Massachusetts,  owned  by 
Edison  and  known  as  Station  329. 

On  April  14, 1986  Edison  filed  an 
agreement  between  itself  and 
Cambridge  regarding  Cambridge's 
continued  use  of  Station  329.  That 
agreement  permits  Cambridge  to 
continue  to  use  Station  329  subject  to 
payment  to  Edison  of  (1)  an  annual 
support  charge  developed  according  to  a 
formula  rate  contained  in  Article  II  of 
the  agreement,  (2)  a  negotiated  monthly 
charge  of  $41,667  to  compensate  Edison 
for  the  loss  in  service  reliability  as  a 
result  of  Cambridge's  continued  use  of 
Station  329  beyond  May  31. 1985  and  (3) 
costs  of  equipment  modifications 
required  by  Edison  to  serve  its  own 
customers  while  continuing  to  serve 
Cambridge.  The  amendment  to  that 
filing  consists  of  the  original  letter 
agreement  for  Cambridge's  use  of 
Station  329  from  October  1, 1971  through 
May  31, 1985,  which  had  not  previously 
been  filed  with  the  Commission. 


Edison  requests  waiver  of  the  60  day 
notice  requirement  in  order  to  permit  the 
agreement  to  become  effective  on 
October  1, 1971  with  the  terms  of  the 
original  agreement. 

Comment  date:  June  18. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Kansas  Power  and  Light  Company 

[Docket  No.  ER86-S16-000] 

Take  notice  that  on  May  30. 1986.  the 
Kansas  Power  and  Light  Company  (KPL) 
tendered  for  filing  an  amendment  to 
original  contract  dated  November  2. 
1983  with  the  Nemaha-Marshall  Electric 
Cooperative  Association.  Inc.  This 
amendment  provides  for  increased 
voltage  from  7.2/12  KV  to  115  KV.  This 
change  will  allow  the  Cooperative  to 
receive  energy  and  demand 
requirements  directly  from  transmission 
lines  allowing  better  economies  for  both 
the  Nemaha-Marshall  Electric 
Cooperative  Association,  Inc.  and  KPL. 
Copies  of  the  filing  have  been  mailed  to 
Nemaha-Marshall  Electric  Cooperative 
Association.  Inc.  and  the  State 
Corporation  Commission  of  Kansas. 

Comment  date:  June  18, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northeast  Utilities 

[Docket  Nos.  ER86-39-000,  ER85-720-0(n. 
ER88-40-O0O.  ER85-707-001J 

Take  notice  that  on  May  23, 1986. 
Northeast  Utilities  tendered  for  filing  a 
Compliance  Filing  pursuant  to  the 
Commission's  Order  dated  December 
20, 1985.  Included  in  the  filing  are 
accounting  entries  and  supporting  detail 
made  in  February.  March  and  April  1986 
to  record  the  treatment  of  test  energy 
Millstone  3. 

Comment  date:  June  17. 1986.  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

S.  Pacific  Gas  &  Electric  Company 

[Docket  No.  ER86-272-O01| 

Take  notice  that  on  June  2, 1986. 
Pacific  Gas  &  Electric  Company  (PG&E) 
tendered  for  filing  its  response  to  a 
deficiency  letter  dated  March  21. 1986 
from  the  Director.  Division  of  Electric 
Power  Application  Review.  Office  of 
Electric  Power  Regulation  (Director). 
The  Director's  letter  had  been  in 
response  to  PG&E's  earlier  filing  in 
Docket  No.  ER86-272-000.  This  eariier 
filing  was  made  on  January  29. 1986. 

PG&E  requests  waiver  of  the 
Commission's  regulations  to  allow  an 
effective  date  of  April  1, 1986  for  its 
filing  of  increased  rates  and  charges  for 
certain  electric  transmission  and 


distribution  services  to  the  Western 
Area  Power  Administration  (WAPA). 

Comment  date:  June  18, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER86--K»-000] 

Take  notice  that  on  May  30. 1986. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  revised 
information  concerning  PNM's  fully 
allocated  costs  to  provide  economy 
energy  service  under  an  Economy 
Energy  Agreement  dated  May  17, 1982. 
as  amended  by  Amendment  No.  1  dated 
December  30. 1985,  between  PNM  and 
the  City  of  Riverside  (Riverside). 

Copies  of  the  filing  have  been  served 
upon  Riverside  and  the  New  Mexico 
Public  Service  Commission. 

Comment  date:  June  18. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER86-409-000) 

Take  notice  that  on  May  30. 1986, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  revised 
information  concerning  PNM's  fully 
allocated  costs  to  provide  economy 
energy  service  under  an  Economy 
Energy  Agreement  dated  June  15, 1982, 
as  amended  by  Amendment  No.  1  dated 
December  30, 1985,  between  PNM  and 
the  City  of  Anaheim  (Anaheim). 

Copies  of  the  filing  have  been  served 
upon  Anaheim  and  the  New  Mexico 
Public  Service  Commission. 

Comment  date:  June  18, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER86-515-000) 

Take  notice  that  on  May  30. 1986. 
South  Carolina  Electric  &  Gas  Company 
(SCG&E)  tendered  for  filing  a  Short 
Term  Power  Sales  Agreement  dated 
May  27, 1986,  between  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company.  Mississippi  Power 
Company  and  Southern  Company 
Services.  Inc.  (Southern  Companies)  and 
SCE&G.  This  Agreement  is  one  for  the 
sale  of  energy  from  SCE&G  to  Southern 
Companies  of  300  GWH. 

SCE&G  requests  an  effective  date  of 
June  1, 1986,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 


Copies  of  this  fiUi^  have  been  mailed 
to  Southern  Companies  according  to 
SCE&G. 

Comment  date:  June  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ERae-437-000| 

Take  notice  that  on  June  2, 1988. 
Southern  Indiana  Gas  and  Electric 
Company  submitted  for  filing  an 
additional  portion  to  its  filing  in  this 
docket.  The  portion  consists  of  the  page 
containing  section  2  of  the  Service 
Schedule  B,  Emergency  Service  of  the 
proposed  Modification  No.  5  to  the 
Interconnection  Agreement  between 
Southern  Indiana  Gas  and  Electric 
Company  and  the  City  of  Jasper, 
Indiana. 

Comment  date:  June  19. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  WiscoBsio  Public  Service 
Corporation 

[Docket  No.  ERSB-Sld-OOO] 

Take  notice  that  on  May  3a  1986, 
Wisconsin  Public  Service  Corporatioa 
("WPSC)  tendered  for  filing  an 
executed  supplement  to  its  service 
agreement  with  Consolidated  Water 
Power  Corporation  for  service  under  the 
firm  partial  requirements  schedule  of 
WPSC's  FERC  Tariff  Volume  1  which  is 
applicable  to  that  customer.  The 
supplement  gives  the  customer,  who 
now  specifies  the  power  it  is  to  receive 
from  the  Company  five  years  in 
advance,  the  flexibility  to  reduce  the 
specified  quantity  of  WPSC  service  by 
15%.  10%  and  5%  in  the  fourth,  third  and 
second  years,  respectively,  prior  to  the 
actual  receipt  of  service.  The 
supplement  also  requires  the  customer 
to  give  WPSC  long-term  notice  of  its 
purchases  for  WPSC  when  the  customer 
has  notice  that  WPSC  is  adding  a  new 
generating  source. 

The  Company  has  also  submitted  a 
revised  tariff  sheet  to  make  the  tariff 
consistent  with  the  supplement  and  the 
annual  demand  nominations  of 
Manitowoc  and  Marshfield  Wisconsin, 
its  two  other  customers  who  are  served 
under  Tariff  Volume  1  but  who  have  not 
adopted  the  provision*  of  the  new 
supplement. 

WPSC  has  asked  that  each  of  the  rate 
schedule  revisions  be  assigned  an 
effecUve  date  of  August  2, 1986.  WPSC 
states  that  copies  of  the  filing  have  been 
served  upon  its  W-2  customers  and  on 
the  Wisconsin  Public  Service 
Commission. 


Comment  date:  June  18. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  ootiGe. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  beard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commkssion.  625 
North  Capitol  Street  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
PracUce  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  m 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

H.  Any  person  desiring  to  be  heard  or 
to  protest  this  filing  shsiild  file 
comments  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  WashingtotL  D.C. 
20426,  on  or  before  the  comment  date. 
Comments  will  be  considered  by  the 
Comnussion  in  determining  the 
appropriate  action  to  be  taken.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  86-13364  Filed  6-12-86:  8:45  am] 
MLLMO  cooe  STir-SI-M 

IDocket  No*.  CPS6-497-000,  et  al.] 

Hatural  Gaa  Certificate  Filings; 
Columbia  Gas  Transmission  Corp.,  et 
al. 

June  5. 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cofombia  Gas  Transmission 
Corporation 

(Docket  Na  CP86-4S7-000| 

Take  notice  that  on  May  14, 1986, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue.  S.E.,  Charieston. 
West  Virginia  25314.  filed  in  Docket  No. 
CP86-487-0Q0  an  application  to  the 
Federal  Enei^  Regulatory  Commission 
(Commission)  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act,  as  amended. 
Columbia  requests  an  order  granting 
permission  and  approval  to  abandon 
deliveries  and  sales  of  natural  gas  to 
certain  wholesale  customers  until  all 


unpaid  amounts  for  past  deliveries  and 
sales  are  paid  m  full,  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  abandon  farther 
sale  and  delivery  of  natural  gas  to  the 
following  wholesale  customers  until  any 
unpaid  bills  for  such  service  are  paid  to 
Columbia: 

(1)  The  abandonment  of  natural  gas 
service  to  Claysville  Natural  Gas  Co.  in 
Rate  Zone  6.  which  consists  of  a  daily 
entitlement  of  2.270  Dth  per  day  under 
Cohmibia's  SGS  Rate  Schedule. 

(2)  The  abandonment  of  natural  gas 
service  to  Clintonian  Fuel  ft  Oil  Co.  in 
Rate  Zone  4,  which  consists  of  a  daily 
entitlement  of  2,090  Dth  per  day  under 
Columbia's  SGS  Rate  Schedule. 

(3)  The  abandonment  of  natural  gas 
service  to  Interstate  UtiHties  Co.  (former 
Roy  Proffitt)  in  Rate  Zone  4,  which 
consists  of  a  daily  entitlement  of  840  Dth 
per  day  under  Columbia's  SGS  Rate 
Schedule.  ' 

(4)  The  abandonment  of  natural  gas 
service  to  Kane  Gas  Light  ft  Heating  Co. 
in  Rate  Zone  6,  which  consists  of  a  daily 
entitlement  of  1,000  per  day  under 
Columbia's  SGS  Rate  Schedule. 

(5)  The  abandonment  of  natural  gas 
service  to  Pendleton  County  Water 
District  in  Rate  Zone  3.  which  consists 
of  a  daily  entitlement  of  310  Dth  per  day 
under  Columbia's  SGS  Rate  Schedule. 

(6)  The  abandonment  of  natural  gas 
service  to  Rutland  Fuel  Co.  in  Rate  Zone 
4,  which  consists  of  a  daily  entitlement 
of  520  Dth  per  day  under  Columbia's 
SGS  Rate  Schedule. 

(7)  The  abandonment  of  natural  gas 
service  to  Rutland  Fuel  Co.  in  Rate  Zone 
4.  which  consists  of  a  daily  entitlement 
of  520  Dth  per  day  under  Columbia's 
SGS  Rate  Schedule. 

(8)  The  abandonment  of  natural  gas 
service  to  Syracuse  Home  Utilities  in 
Rate  Zone  4.  which  consists  of  a  daily 
entidanent  of  520  Dth  per  day  under 
Columbia's  SGS  Rate  Schedule. 

(9)  The  abandonment  of  natural  gas 
service  to  Western  Lewis-Rectorville 
Water  ft  Gas  District  in  Rate  Zone  3. 
which  consists  of  a  daily  entitlement  of 
700  Dth  per  day  under  Columbia's  SGS 
Rate  Schedule. 

As  of  April  3a  1988.  Columbia  alleges 
that  the  above  wholesale  customers 
were  delinquent  in  their  payments  for 
gas  purchased  from  Columbia  in  the 
aggregate  amoimt  of  $3,781,854.80  and 
that  these  wholesale  customers  have 
been  delinquent  in  their  payments  for 
varying  periods  of  time.  Columbia 
further  alleges  that  all  nine  have  been 
delinquent  since  January  1, 198S,  or 
earlier  and  that  none  of  the  delinquent 
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customers  have  contested  their 
delinquencies  nor  have  they  provided  a 
sufficient  surety  bond  as  Columbia 
alleges  is  required  by  its  FERC  Ga* 
Tariff,  Original  Volume  No.  1. 

Comment  date:  June  26. 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Consolidated  Gas  Transmission 
Corporation 

IDockel  No.  CP81-188-(X)71 

Take  notice  that  on  May  14, 1986^ 
Consolidated  Gas  Transmission 
Corporation  (Consolidated).  445  West 
Main  Street,  Clarksburg,  West  Virginia 
26301,  filed  in  Docket  No.  CP81-188-007 
petition  pursuant  to  section  7  of  the 
Natural  Gas  Act,  to  amend  the 
certificate  of  public  convenience  and 
necessity  issued  in  Docket  No.  CP81-188 
so  as  to  authorize  the  continuation 
through  October  31, 1987.  of  the 
transportation  and  delivery  of  up  to 
102.000  dekatherms  of  natural  gas  to 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Consolidated  initially  received 
certificate  authorization  to  transport  and 
deliver  natural  gas  to  Niagara  Mohawk 
by  order  issued  August  19, 1981  (16 
F.E.R.C.  ^  61,139).  The  term  of  this 
authorization  was  extended  by 
Commission  orders  issued  in  July  30, 
1982,  January  28, 1983,  October  31. 1983. 
October  4, 1984  and  October  16, 1985. 
The  gas  is  sold  by  Consolidated  to 
Niagara  Mohawk  by  direct  sale  and  is 
used  by  Niagara  Mohawk  to  generate 
electric  power  at  its  Albany,  New  York, 
steam  plant.  The  term  of  the  certificated 
service  was  extended  through  October 
31, 1986,  by  the  October  16. 1985. 
Commission  order  (33  F.E.R.C.  fl  61.021). 
Consolidated  states  that  it  and  Niagara 
Mohawk  have  agreed  to  extend  the 
contractual  arrangement  for  additional 
year  through  October  31. 1987,  and 
Consolidated  seeks  authorization  for 
such  service. 

Consolidated  proposes  to  continue 
charging  Niagara  Mohawk  the  same 
100%  load  factor  Rate  Schedule  RQ  rate, 
subject  to  all  purchased  gas  cost 
adjustments,  as  required  by  the  previous 
Commission  Orders.  Niagara  Mohawk  is 
an  on-system  resale  customer  of 
Consolidated,  located  within 
Consolidated's  traditional  market  area 
in  upstate  New  York.  Consolidated 
provides  100%  of  Niagara  Mohawk's  gas 
supply. 

Consolidated  states  that  the  subject 
natural  gas  is  surplus  to  the  needs  of 
Consolidated's  present  customers 


throughout  the  proposed  one-year 
extension.  Consolidated  states  that 
approval  of  its  proposal  herein  will  help 
it  to  maintain  an  appropriate  level  of 
demand  sufficient  to  promote  the 
development  of  long-term  gas  supplies, 
will  afford  Consolidated  needed  market 
flexibility,  will  assist  Consolidated  in 
maintaining  an  appropriate  level  of 
purchases  from  its  pipeline  and 
producer-supplies,  and  will  provide 
Niagara  Mohawk  with  continued  supply 
flexibility  for  its  Albany  steam  plant,  to 
the  benefit  of  its  customers. 

Comment  date:  June  26, 1986,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  MIGC  Inc. 

[Docket  No.  CP88-^2-000] 

Take  notice  that  on  May  16, 1986, 
MIGC,  Inc.  (Applicant),  10701  Melody 
Drive,  Northglenn,  Colorado  80234.  filed 
in  Docket  No.  CP86-502-000  an 
application  pursuant  to  section  7(c)  of 
the  Natrual  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  Ecological  Engineering 
Systems.  Inc.  (EES).  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

It  is  stated  that  pursuant  to  a 
transportation  agreement  dated 
November  1, 1985,  Applicant  has  agreed 
to  transport  on  an  interruptible  basis  up 
to  35,000  Mcf  of  natural  gas  per  day  for 
EES.  It  is  alleged  that  the  proposed 
transportation  service  would  facilitate 
the  sale  of  natural  gas  by  Western  Gas 
Processors.  Ltd..*  to  Mountain  Industrial 
Gas  Supply,  pursuant  to  a  gas  purchase 
agreement  dated  September  1. 1965.  It  is 
stated  that  EES  would  deliver  the  gas  to 
Applicant  at  three  existing  receipt 
points  in  Campbell  County.  Wyoming, 
for-redelivery  to  Colorado  Interstate  Gas 
Company  (CIG)  at  the  Powder  River 
Station  in  Converse  County.  Wyoming. 
Applicant  states  that  transportation  to 
date  has  been  provided  pursuant  to 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978  and  was  reported  to  the 
Commission  in  Docket  No.  ST86-1153- 
000. 

Applicant  further  requests  authority  to 
transport  on  an  interruptible  basis  of  up 
to  30.000  Mcf  of  natural  gas  per  day  on 
behalf  of  EES  as  seller  of  gas  to  Hadson 
Gas  Systems.  Inc.  Applicant  would 
perform  such  service  pursuant  to  a  gas 
transportation  agreement  dated.  March 
1. 1986.  Applicant  would  transport  the 


■  EES  is  Mid  lo  be  the  managing  general  partner 
of  Western. 


gas  from  three  receipt  points  in 
Campbell  County,  Wyomng,  to  CIG  at 
the  Powder  River  Station  in  Converse 
County,  Wyoming. 

The  rate  to  be  charged  for  the 
proposed  transportation  service  would 
be  25  cents  per  MMBtu  equivalent  of 
gas,  said  to  be  pursuant  to  a  settlement 
in  Docket  No.  RP84-15-000  approved  by 
the  Commission  on  March  26, 1986, 
which  is  equal  to  the  rate  in  effect  for 
Applicant's  Rate  Schedule  TB-1  under 
which  Applicant  is  authorized  to 
provide  comparable  system-wide 
transportation  service. 

Comment  date:  June  26, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Mississippi  River  Transmission 
Corporation 

[Docket  No.  CP86-477-000] 

Take  notice  that  on  April  28. 1986. 
Mississippi  River  Transmission 
Corporation  (Applicant),  9900  Clayton 
Road,  St.  Louis.  Missouri  63124.  filed  in 
Docket  No.  CP86-477-000  an  application 
pursuant  to  section  7(c)  of  the  Natural     ■ 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessiry  authorizing 
the  construction  and  operation  of 
certain  natural  gas  facilities  and  the 
increase  of  gas  sales  to  Arkansas 
Louisiana  Gas  Company,  a  division  of 
Arkla.  Inc.  (Arkla),  all  as  more  fuly  set 
forth  in  the  application  which  is  on  file 
with  the  Conunission  and  open  to  public 
inspection. 

Applicant  proposes  to  increase 
Arkla's  daily  contract  demand  from 
28,500  Mcf  to  28,850  Mcf.  It  is  stated  that 
the  350  Mcf  per  day  increase  in  contract 
demand  would  be  used  by  Arkla  to 
provide  new  natural  gas  service  in 
Bossier  Parish,  Louisiana.  Applicant 
proposes  to  construct  and  operate  tap 
and  meter  facilities  in  Bossier  Parish  in 
order  to  make  the  proposed  firm  sales.  It 
is  estimated  that  these  facilities  would 
cost  approximately  $40,000. 

Comment  date:  June  26, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Moraine  Pipeline  Company 

[Docket  No.  CP86-*92-000] 

Take  notice  that  on  May  12. 1986. 
Moraine  Pipeline  Company  (Moraine). 
701  East  22nd  Street.  Lombard.  Illinois 
60148.  filed  in  Docket  No.  CP86-492-000 
an  apphcation  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  and  §  284.221  of 
the  Commission's  Regulations  for  a 
blanket  certificate  of  public  convenience 
and  necessity  to  enable  it  to  provide 
transportation  service  for  others  and. 
pursuant  to  §  284.7  of  the  Commission's 
Regulations.  Moraine  has  submitted  its 


rate  schedules,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specially.  Moraine  states  that  it 
intends  to  transport  natural  gas  on 
behalf  of  others  and  elects  to  become  a 
transporter  under  th^  terms  and 
conditions  of  the  Commission's  Order 
No.  436.  issued  October  9, 1985,  in 
Docket  No.  RM85-1-000.  Moraine  states 
that  it  would  acdept  and  would  comply 
with  the  conditions  of  S  284.221(c)  of  the 
Commission's  Regulations. 

Comment  date:  June  26, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Moraine  Pipeline  Company 

(Deckel  No.  CP86-»94-000j 

Take  notice  that  on  May  12. 1986. 
Moraine  Pipeline  Company  (Moraine). 
701  East  22nd  Street.  Lombard,  Illinois 
60148.  filed  in  Docket  No.  CP86-494-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  and  Subpart  E  of 
Part  157  of  the  Commission's 
Regulations  for  an  optional  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  pipeline  and  related 
facilities  and  the  transportation  of 
natural  gas.  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  Moraine  requests 
autiiorization  to  construct 
approximately  17.8  miles  of  20-inch 
pipeline  and  related  facilities  from  an 
interconnection  with  Natural  Gas 
Pipeline  Company  of  America  (Natural) 
in  Lake  County,  Illinois,  to  the  Illinois- 
Wisconsin  state  boundary  at  a  proposed 
interconnection  in  Kenosha  County. 
Wisconsin,  with  Wisconsin  Natural  Gas 
Company  (Wisconsin  Natural)  to  be 
constructed  by  Wisconsin  Natural.  The 
cost  of  the  proposed  facilities  is 
approximately  $6.4  million  which  cost 
would  be  met  from  funds  on  hand. 

Moraine  also  requests  authorization 
to  transport  up  to  90.000  MMBtu  of 
natural  gas  par  day  en  an  interruptible 
basis  on  behalf  of  Wisconsin  Natural 
through  the  facilities  proposed  herein. 
Moraine  proposes  to  charge  Wisconsin 
Natural  13.64  cents  per  MMBtu  of  gas 
received.  The  proposed  service  would 
be  for  a  primary  term  of  ten  years  and 
from  month  to  month  thereafter. 
Comment  date:  June  28, 1986.  in 

accordance  with  Standard  Paragrafih  F 

at  the  end  of  this  notice. 


7.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP86-493-000| 

Take  notice  that  on  May  12, 1986. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP86-493-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  transport 
up  to  90,000  MMBtu  of  natural  gas  per 
day  on  an  interruptible  basis  for 
Wisconsin  Natural  Gas  Company 
(Wisconsin  Natural)  and  the 
construction  and  operation  of  top 
facilities,  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Natural  proposes  to 
transport  on  an  interruptible  basis,  up  to 
90,000  MMBtu  of  natural  gas  per  day  for 
Wisconsin  Natural  from  various  receipt 
points  on  Natural's  system  for  delivery 
to  Moraine  Pipeline  Company  (Moraine) 
in  Lake  County,  Illinois,  for  Wisconsin 
Natural's  account.  The  proposed  service 
would  be  for  a  primary  term  of  ten  years 
and  from  month  to  month  thereafter. 
Natural  proposes  to  charge  Wisconsin 
Natural  its  current  Rate  Schedule  T-I 
rate  of  30.32  cents  per  MMBtu  of  gas 
received  at  the  various  receipt  points 
plus  the  effective  Gas  Research  Institute 
surcharge  per  MMBtu,  if  required  by  the 
Commission. 

Natural  also  proposes  to  construct  tap 
facilities  in  Lake  Cotinty,  Illinois,  to 
connect  its  pipeline  facilities  to  the 
proposed  pipeline  facilities  of  Moraine. 
The  estimated  cost  of  these  tap  facilities 
is  $74,000  which  cost  would  be  met  from 
funds  on  hand. 

Comment  date:  June  26, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP86-«»-O0Ol 

Take  notice  that  on  May  19, 1986, 
Natural  Gas  Pipeline  Company  of 
America  (Applicant),  701  East  22nd 
Street  Lombard,  Illinois  60148,  filed  in 
Docket  No.  CP86-503-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  transport  a 
maximum  of  125.000  MMBtu  equivalent 
of  natural  gas  per  day  for  Northwest 
Central  Pipeline  Corporation  (NW 
Central),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  pubHc 
inspection. 

Applicant  requests  authority  to 
provide  an  interruptible  transportation 
service  for  NW  Central  for  a  period  of 
two  years  from  the  date  of  first  delivery 


and  month-to-month  thereafter. 
Applicant  would  provide  such  service 
pursuant  to  a  gas  transportation 
agreement  between  Applicant  and  NW 
Central  dated  May  1. 1986.  NW  Central 
is  said  to  have  informed  Applicant  that 
it  has  filed  a  petition  in  Docket  No. 
CP8O-499-008  to  amend  the  certificate 
issued  in  Docket  No.  CP80-499-000  the 
hmited-term  sale  of  natural  gas  to  El 
Paso  Natural  Gas  Company  (El  Paso).  It 
is  explained  that  the  gas  sold  by  NW 
Central,  would  be  transported  by 
Applicant  and  redelivered  to  El  Paso  for 
El  Paso's  system  supply. 

Applicant  states  that  gas  for  El  Paso's 
account  would  be  delivered  to  Applicant 
by  NW  Central  at  the  existing  points  of 
interconnection  between  the  facilities  of 
Applicant  and  NW  Central  located  in 
Barton  and  Ford  Counties,  Kansas. 
Applicant  proposes  to  redeliver  the  gas. 
less  0.5%,  initially,  for  fuel  consumed 
and  lost  and  unaccounted-for  gas,  to  the 
existing  point  of  interconnection 
between  the  facilities  of  Applicant  and 
El  Paso  in  Lea  County,  New  Mexico. 
Applicant  proposes  to  charge  NW 
Central  transportation  rates  of  19.3  cents 
and  16.3  cents  for  each  MMBtu 
equivalent  of  gas  received  in  Barton  and 
Ford  Counties.  Kansas,  respectively,  for 
transportation  and  redelivery  to  Lea 
County,  New  Mexico. 

It  is  stated  that  no  new  facilities 
would  be  required  for  this  service. 
Applicant,  however,  requests 
authorization  to  add  and  delete 
additional  receipt  points  in  the  future 
that  may  be  necessary  to  support  this 
service. 

Comment  date:  June  26. 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Northern  Natural  Gas  Comapny         i 
Division  of  InterNorth,  Inc.  ' 

(Docket  No.  CP8&-636-001| 

Take  notice  that  on  May  6, 1986. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc.  (Northern), 
2223  Dodge  Street.  Omaha.  Nebraska 
68102,  filed  in  Docket  No.  CP85-636-001 
an  amendment  to  its  application  filed  in 
Docket  No.  CP85-636-000  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act.  for 
authority  to  implement,  effective 
October  27. 1985,  proposed  adjustments 
to  the  firm  entitlements  of  certain  of 
Northern's  market  area  utility 
customers,  as  more  fully  set  forth  in  the 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

In  its  original  application.  Northern 
proposed  to  effect  on  March  27. 1965. 
certain  adjustments  to  the  firm 
entitlement  of  its  market  area  utility 
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customers  as  •  rcurit  ti  m.  •tipulatiaii 
and  agraemeat «{  ■ettl—irt  Siei  in 
resolution  of  iaaue*  ia  Doskel  No*. 

TAAS-1-50  (m>aa-n  ttipuktion  and 
agraement^  Northern  »UU«»  UmK. 
subsequeally.  the  ComaimioB  has 
remaodcd  th«  RMO-Tl  stipuiBtioa  and 
agreement  t»  the  admtnsteaBve  law 
judge  as  to  all  participany  for  the 
purpose  of  developing  a  record  upon 
which  a  deciaioa  on  th«  atoteated  iaa««» 
regarding  the  aOer  of  aettkeinent  may 
reasonably  be  based. 

It  is  indicated,  however,  dial  Northern 
has  agreed  in  its  stipylation  and 
agreement  ol  settlement  fUcd  in 
resolution  of  issues  io  E>ocket  No.  RPSe- 
206  (RP85-206  stipuUtioB  and 
agreement)  to  implement  effe<Uive 
October  27,  ISSS.  the  cfaangM  in  Htb 
entitlement  proposed  herein. 
Consequently,  in  view  of  the  remand  of 
the  RP82r-7l  stipulation  and  agreenenf 
and  the  agreement  reached  in  the  RPi&- 
206  stipulation  and  agrsente«t,  Nectbera 
is  amending  its  application  to  change 
from  March  27. 1986.  to  October  27. 19«S. 
the  effective  date  of  the  proposed 
adjustments  to  firm  entitlements. 

Northern  indicatea  that  Northern's 
amendment  should  not  be  censideced  as 
a  rescissioa  of  its  previous  agreement  to 
implement  the  proposed  changes  infirm 
entitlement  effective  t4areb  27. 1965. 
Northern  advisee  that  it  still  intends  to 
effectuate  the  proposed  adjustments 
effective  March  27. 1966.  as  a^eed  to  by 
all  parties  in  the  RP82^71  stipulation  and 
agreement. 

Comment  date:  June  26, 1986,  in 
accordance  with  the  first  subpara^aph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

10.  Northern  Nalncal  Gas  Company, 
Division  of  Enron  Cospocatioa 

(Docket  No.  CP86-5(n-«0Ol 

Take  notice  that  on  May  16, 1986. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 
(Northern).  2223  Dodge  Street  Omaha, 
Nebraska  66102.  filed  in  Docket  No. 
CP86-501-000  a  request  pursuant  to 
§  §  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (laCFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  for  an 
existing  wholesale  customer  under  the 
certificate  issued  te  Northern  in  Docket 
No.  CP82-4O1-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.^  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern,  requests  auihenzatien  to 
construct  and  operate  certain  facilities 


necessary  topievideeaaMlt^ehuM 
delivery  point  in  LaCrosse  County, 
Wisconsin,  to  an  existina  wholesale 
customer,  Midest  Natural  Gas 
(Midwest).  Nortlrem  slates  tltat  Midwest 
would  provide  natmal  gav  servioe  to  the 
community  of  Sl  fosepb,  Wisconsin. 
Northern  also  states  that  the  gas  to  be 
transported  throo^  the  proposed  point 
of  delivery  is  witfim  its  currently     / 
authorized  tevel  of  sales  and  that  ^ch 
gas  volumes  would  not  affect  the  peak 
day  and  annual  deliveries  to  which 
Midwest  is  entitled. 

Northern  further  states  that  the  total 
estimated  cost  of  construction  for  the 
proposed  facility  Is  $20,070  and  that 
Midwest  would  not  be  required  to  make 
a  contribution  in  aid  of  construction. 

Comment  date:  July  21. 1986^  in 
accordance  with  Standard  Pargraph  G 
at  the  end  of  this  notice. 

11.  Nortfaem  Natural  Gas  Company 
Divisian  of  hiterNortt,  tnc 

[Docket  N«.  CP  W  ■HOOWy 

Take  notice  thet  on  May  8, 1988, 
Northern  Netnre!  Gas  Conpatty. 
Division  of  brterNorth,  Inc.,  {PterthemJ. 
222S  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CPB6-49(W)00, 
a  reqaest  pursuant  to  §5  157.205  and 
157.216  (18  CFR  157.285  and  157.2161  for 
permission  and  approval  to  abandon 
and  remove  Jl  meesormg  stations  in  the 
states  of  Kansas,  Minnesota,  Iowa, 
Nebraska  and  Oklahoma  ander  the 
cerfiticate  wreed  in  Docket  No.  CP82- 
401-000,  purstiant  to  section  7  of  the 
Natural  Gas  Act,  aS  a»  more  fcBy  set 
forth  in  the  appfication  which  is  on  file 
wfth  the  Cotrmrfssion  and  open  to  public 
inspection. 

Northern  states  that  is  has  been 
advised  by  Peoples  Natural  Gas 
Company,  North  Central  Pubh'c  Service 
Co.,  and  Southern  Union  Gas  Co.  that  31 
of  their  small  volume  measuring  station 
customers  no  longer  desire  natural  gu 
service  and  wish  to  have  their 
measuring  stations  removed.  It  is 
asserted  that  the  estimated  cost  of 
removing  such  facilities  is  $3,290. 
Comment  date:  July  21, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Northwest  Central  Pipefine  Corp. 

[Docket  No.  CP8&-4fl5-000> 

Take  notice  that  on  May  12, 1988. 
Northwest  Central  PipcUtie  Corporation 
(Northwest  Central)  P.O.  Bo«  3am, 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
No.  CP86.^ie6-08&8  resoeat  persoast  ta 
§  157.205  and  157.211  ef  DwRegniatiene 
under  the  NelKtal  Cm  Aet  rrt  CFR 
157  JBS  and  157.211)^  fbr  Mtfaosizatioa  to 


ostwIibU  and  ofierate  a  new  i 

facdity  for  tke  direct  intcmiptiMe  sale  of 

naturai  gas  to  Tnsckstop  Disfribeton, 

Inc.  (TDI),  in  Newton  County,  Missouri, 
under  the  blanket  autborizalion  issued 
to  Northwest  Centari  in  Docket  No. 
CPi2rA79-90O,  2ft  FERC  |  tt.SAZ.  (1912) 
and  as  amended  in  Docket  No.  CPSd- 
479-001,  26  FERC  \  61,060  fI9MV 
pursuant  to  section  7  of  the  Netora)  Cae 
Act,  all  as  more  futty  set  forth  in  die 
application  which  is  on  file  with  the 
Commiseion  and  open  to  pnbhc 
inspection. 

Northwest  Central  proposes  to 
construct  and  operate  a  sales  facihty 
consisting  of  a  pipeline  tap  en  its  16-incb 
mainline  in  Newton  County,  Missouri, 
and  metering,  regulating  and 
appurtenant  facilities  for  the  deh'^ery  of 
natural  gas  to  TDI  for  use  un  its 
truckstop  and  moteL  Northwest  Central 
estiamtes  annual  and  peak  day  market 
requirements  will  be  16,000  Mcf  and  76 
Mcf,  respectively.  Northwest  Central 
estin^tes  the  cost  of  the  sales  facility 
win  be  $8,35a 

Comment  date:  Jaly  21. 19a6v  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Northwest  Central  Pipeline 
Coipocalion 

[Docket  tVo.  CP!»-498-0OOT 

Take  notice  that  on  May  14,  wee. 
Northwest  Central  Pipeline  Corporabon 
(Applicant),  P.  O.  Box  328a  Toba. 
Oklahoma  74101.  filed  in  Docket  No. 
CP86-496-aOO  an  application  pursuant  to 
section  7(b)  of  the  Natural  Cos  Act  for 
permission  and  approval  to  abandon  the 
sale  of  natural  gas  to  JADAN  Natural 
Gas  Company  (JADAN)  and  the 
necesary  facyitiea  used  to  make  this 
sale,  all  as  more  fully  set  forth  in  die 
application  which  Is  on  fde  with  the 
Coomiission  and  open  to  peUic 
inspection. 

Applicant  proposes  to  abandon  the 
sale  of  gas  to  JADAN.  which  gas  JADAN 
resells  to  the  City  ol  Wynona.  Osage 
County,  Oklahoma,  and  to  abandon  die 
meter  and  appurtenant  facilities  used  Go 
make  this  sale.  Applicant  states  that 
JADAN  has  not  paid  for  all  gas 
delivered  to  it  and  as  of  Majr  1. 1966. 
owes  Applicant  $225,617.80.  and  that  the 
debt  continues  to  nicrease  each  month. 
Applicant  estimates  thai  the  cost  of 
removal  ol  Uiese  facifities  would  be  9S60 
with  a  salva§c  vahie  of  $l,iMO. 

Comntcnt  deir  Jlone  2b,  VMb,  in 
accordance  with  S4aiidaEd  fangnv^f 
at  the  end  of  this  notice. 


14.  Panhandle  Eastern  pipe  Line 
Company 

[Docket  No.  CP86-^86-00Q| 

Take  notice  that  on  May  2, 1986, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant).  P.  O.  Box  1642,  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP86-486-000  and  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act 
and  the  regulations  thereunder  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  on  behalf  of  the  Archer 
Daniels  Midland  Company  (ADM) 
through  October  31, 1986,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open 
for  inspection. 

Specifically  by  this  application, 
Applicant  requests  Commission 
authorization  to  implement  a  February  5, 
1986,  transportation  agreement 
(Agreement),  as  amended  on  April  15, 
1986,  between  Applicant,  ADM,  and 
ADM's  local  distribution  company, 
Illinois  Power  Company  (Illinois  Power). 
Pursuant  to  the  Agreement,  Applicant 
has  agreed  to  transport  on  behalf  of 
ADM  up  to  55,000  Mcf  of  natural  gas  per 
day,  which  ADM  purchases  from 
Quivera  Gas  Company  (Quivera)  and 
Delta  Gas  Resources  (Delta).  Applicant 
states  that  it  would  receive  the  gas  for 
ADM's  account  from  Quivera  and  Delta 
from  various  existing  points  of  receipt 
located  in  Moore  County,  Texas,  Kiowa 
County,  Kansas,  and  Kingfisher, 
Cimarron  and  Woods  Counties, 
Oklahoma.  Applicant  states  that  it 
would  redeliver  the  gas  for  ADM's 
account,  to  Illinois  Power  at  the  existing 
point  of  interconnection  at  the  Mt.  Zion 
sales  station  in  Macon  County,  Illinois, 
and  that  Illinois  Power  would  ultimately 
deliver  the  gas  to  ADM  in  Decatur, 
Illinois.  The  transportation  rate  for  this 
service  is  pursuant  to  Applicant's  Rate 
Schedule  OST.  Applicant  requests 
authority  to  add  points  of  receipt  and 
delivery  subject  to  certain  reporting 
requirements  and  authority  to  construct 
new  points  of  receipt  subject  to  the 
annual  reporting  requirements  for 
construction  activity  pursuant  to  its 
blanket  certificate  in  Docket  No.  CP83-  • 
83. 

Comment  date:  June  26, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  conunent 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 


20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  b  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
preceding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  the  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public    . 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request,  if  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
KennediF.  Plumb, 
Secretary. 

[PR  Doc.  88-13363  Filed  6-12-86;  8:45  am) 
sajJNQ  coDC  ni7-*-t-m 


[Docket  Nos.  CP86-4M-00e,  et  aL] 

Natural  Gas  Certificate  Filings;  K  N 
Energy,  Inc.,  et  al. 

Junes.  198& 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  K  N  Energy,  Inc. 

[Docket  No.  CPe6-48ft-O0O| 

Take  notice  that  on  May  7, 1986,  K  N 
Energy,  Inc.  (Applicant),  P.O.  Box  15285, 
Lakewood,  Colorado  80215.  filed  in 
Docket  No.  CP86-488-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  by  transfer  to  its  wholly- 
owned  subsidiary,  Plains  Petroleum 
Company  (Plains),  certain  natural  gas 
properties  and  related  production 
facilities  which  were  inadvertently 
overlooked  and  omitted  from 
Applicant's  previously  approved 
application  to  transfer  all  of  its 
producing  properties  to  Plains  in  Docket 
No.  CP84-525-000,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  the 
abandonment  by  transfer  would  not 
adversely  affect  the  nature  or  price  of 
natural  gas  service  to  Applicant's 
customers,  but  would  improve 
administrative,  accounting,  regulatory, 
and  operational  efficiency.  The  sole 
purpose  of  the  filing  is  to  complete  the 
transfer  of  all  of  Applicant's  pipeline 
production  to  Plains  which  was 
authorized  under  Docket  No.  CP84-525- 
000. 

Comment  date:  June  27, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
2.  Mantaray  Transmission  Company 
[Docket  No.  CP86-507-0001 

Take  notice  that  on  May  21, 1986, 
Mantaray  Transmission  Company 
(Mantaray)  3000  Bissonnet,  Houston. 
Texas  77251,  filed  in  Docket  No.  CP86- 
507-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
S  284.221  of  the  Commission's 
Regulations  (18  CFR  284.221)  for  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  the 
transportation  of  natural  gas  for  others, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Mantaray  states  that  it  does  not  have 
any  present  operations  but  would  upon 
the  Commission's  issuance  of  an 
optional  certificate  of  public 
convenience  and  necessity  requested  by 


21604 


Federal  Register  /  Vol.  51.  No.  114  /  Friday.  June  13.  1986  /  Notices 


Federal  Regiater  /  Vol.  51.  No.  114  /  Friday.  June  13.  1966  /  Notices 


21605 


JM  I 


it  in  Docket  No.  CP86-508-000  purusanl 
lo  Subpart  E  of  Part  157  of  the 
Regulations  (18  CFR  157.000,  et  seq]  be 
a  natural  gas  company  engaged  in  the 
business  of  transporting  natural  gas  in 
interstate  commerce  and  would  be 
subject  to  the  Commission's  jurisdiction 
under  the  Natural  Gas  Act. 

Mantaray  states  that  it  accepts  and 
would  comply  with  the  conditions  in 
paragraph  |c)  of  §  284.221  of  the 
Commission's  Regulations. 

Comment  date:  June  27. 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Company  of 
America 

IDocket  No.  CP8&-499-0001 

Take  notice  that  on  May  15, 1986. 
Natural  Gas  Pipeline  Company  of 
America  (NGPL),  701  East  22nd  Street, 
Lombard,  Illinois  60148.  filed  in  Docket 
No.  CP86-499-000  a  request  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
storage  service  performed  by  NGPL 
under  its  Rate  Schedule  LS-1  for  certain 
existing  customers,  all  as  more  fully  set 
forth  in  the  application,  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

NGPL  proposes  to  abandon  its  LS-1 
storage  service  of  50,000  Mcf  of  natural 
gas  per  day  dedicated  to  certain  existing 
customers  retroactive  to  March  31, 1986, 
in  accordance  with  terms  of  the  service 
agreements  between  NGPL  and  its 
customers  and  as  authorized  in  Docket 
No.  CP75-256.  NGPL  is  returning  or 
would  return  cushion  gas  provided  by 
said  customers  as  specified  in  the  LS-1 
Rate  Schedule,  or  as  agreed  to  between 
the  parties.  NGPL  does  not  propose  lo 
abandon  any  of  the  facilities  which 
were  originally  constructed  lo 
implement  the  service. 

Comment  date:  June  27, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Northwest  Pipeline  Corporation 

(Docket  No.  CP88-345-001  j 

Take  notice  that  on  May  15. 1986. 
Northwest  Pipeline  Corporation 
(Northwest),  P.O.  Box  8900,  Salt  Lake 
City,  Utah  84108-0900,  filed  in  Docket 
No.  CP86-345-001  an  amendment  to  its 
application  filed  in  Docket  No.  CP86- 
345-000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  limited-lerm 
inferruptible  transportation  of  natural 
gas  for  Oregon  Steel  Mills  (Oregon 
Steel),  all  as  more  fully  set  forth  in  the 
amendment  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Northwest  amends  its  application 
filed  February  25, 198a  in  Docket  No. 
CP86-345-000,  to  request  authority  to 
provide  a  limited-term  interruptible 
transportation  service  of  up  to  3,500 
MMBtu  equivalent  of  natural  gas  per 
day,  instead  of  the  originally  proposed 
2,500  MMBtu  per  day,  for  Oregon  Steel 
pursuant  to  the  terms  of  the  February  17, 
1986,  gas  transportation  agreement,  as 
amended  April  28, 1986.  Northwest 
states  that  other  than  the  volume 
increase,  Northwest's  transportation 
proposal  remains  unchanged. 

Northwest  proposes  to  transport 
Oregon  Steel's  gas  from  various  receipt 
points  on  its  system  to  its  existing 
Portland  West/Scappoose  Meter  Station 
in  Multnomah  Counly,  Oregon,  where 
thermally  equivalent  volumes,  less  fuel, 
would  be  delivered  to  Northwest 
Natural  Gas  Company  for  Oregon 
Steel's  account  for  a  term  of  two  years. 
For  all  volumes  of  gas  transported  by 
Northwest  under  the  transportation 
agreement.  Northwest  proposes  to  retain 
transportation  fuel  in  kind  and  to  charge 
Oregon  Steel  either  its  incremental  on- 
system  transportation  rate  or 
repfacement  on-system  transportation 
rate,  as  applicable,  in  accordance  with 
its  FERC  Gas  Tariff.  Volume  No.  2. 

Comment  date:  June  27. 1986.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP86-5O4-O0O) 

Take  notice  that  on  May  20. 1986. 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant).  P.O.  Box  1642.  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP86-504-000  an  application  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  for  a  limited-term  certificate  of 
public  convenience  and  necessity 
authorizing  the  continuation  of 
transportation  authority  on  behalf  of 
certain  shippers  received  by 
Commission  order  dated  April  30, 1986, 
in  Docket  No.  CP86-243-000  and 
Commission  order  dated  May  1. 1986,  in 
Docket  Nos.  CP86-216-000,  CP86-217- 
000,  CP86-222-000,  CP86-223-000,  CP86- 
242-000,  CP86-255-O00  and  CP86-256- 
000,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  inspection. 

Applicant  requests  authorization  for 
an  extension  of  the  term  of  such 
authorizations  until  the  earlier  of  (1)  one 
year  from  the  date  of  the  original 
authorizations  in  these  dockets  or  (2)  the 
effective  date  of  Commission's  approval 


of  and  Applicant's  acceptance  of  a 
blanket  transportation  certificate  under 
Order  No.  436.  The  contracts  submitted 
in  the  referenced  dockets  extend  the 
term  of  those  respective  contracts  until 
October  31, 1986.  Applicant  states  that  it 
would  tender  an  additional  amendment, 
for  each  of  the  thirty-nine  shippers, 
conforming  with  the  term  as  requested 
in  this  application.  Applicant  states  that 
upon  execution  by  the  parties  it  would 
supplement  this  filing  with  this 
additional  amendment.  This  service  is 
said  to  be  pursuant  to  Applicant's 
currently  effective  Rate  Schedule  OST. 
Applicant  also  requests  (1)  authorization 
to  abandon  service  to  Midwest  Solvents 
Company  previously  authorized  on  May 
1. 1986,  Docket  No.  CP86-217-000  and  (2) 
to  change  the  transportation  service  for 
R.  R.  Donnelley  and  Sons  as  approved 
on  May  1, 1986,  in  Docket  No.  CP86-223- 
000  from  600  Mcf  to  900  Mcf  of  gas  per 
day. 

Comment  date:  June  27, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Southern  Natural  Gas  Company 

(Docket  No.  CP86-5O(>-OO0j 

Take  notice  that  on  May  15, 1986, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563.  filed  in  Docket  No. 
CP86-500-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
limited-term  certificate  of  public 
convenience  and  necessity  authorizing 
Southern  to  transport  natural  gas  on 
behalf  of  AUanta  Gas  Light  Company 
(Atlanta),  acting  as  agent  for  the 
transportation  of  natural  gas  for 
Chemical  Products  Corporation 
(Chemical),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open^to  public 
inspection. 

Southern  proposes  to  transport  up  to 
1.7  billion  Btu  of  gas  per  day  on  an 
interruptible  basis  for  Atlanta  for  a  term 
of  one  year.  It  is  stated  that  gas 
purchased  by  Chemical  from 
Consolidated  Fuel  Supply,  Inc. 
(Consolidated),  would  be  delivered  to 
Southern  by  Atlanta  at  10  existing 
points  of  delivery  on  Southern's  pipeline 
system.  Equivalent  quantities  of  gas 
would  be  redelivered  by  Southern  to 
Atlanta  at  existing  interconnection 
between  Southern  and  Atlanta  in  the 
vicinity  of  Atlanta,  Georgia,  for  ultimate 
delivery  to  Chemical's  plant  in 
Cartersville,  Georgia. 

Southern  also  requests  flexible 
authority  to  provide  transportation  from 
additional  delivery  points  in  the  event 
Chemical  obtains  alternative  sources  of 
natural  gas.  Southern  states  that  the 


flexible  authority  would  not  be  used  to 
authorize  a  change  in  the  recipient  of  the 
service,  the  location  of  the  redelivery 
point  or  the  maximum  daily  quantity  of 
gas  transported  by  Southern. 

Southern  would  charge  Atlanta  48.2 
cents  per  million  Btu  for  the 
transportation  service  except  that  it 
would  charge  77.6  cents  per  million  Btu 
for  volumes  transported  and  redelivered 
by  Southern  on  any  day  to  Atlanta 
under  any  and  all  transportation 
agreements  with  Southern,  when  added 
to  the  volumes  of  gas  delivered  under 
Southern's  Rate  Schedule  OCD  on  such 
day  to  Atlanta  exceeded  the  daily 
contract  demand  of  Atlanta.  Southern 
would  collect  a  Gas  Research  Institute 
surcharge  of  1.35  cents  per  Mcf  of  gas 
redelivered  to  Atlanta. 

Southern's  application  states  that  all 
transportation  services  would  be 
conditioned  upon  the  availability  of 
capacity  sufficient  for  Southern  to 
perform  the  proposed  services  without 
detriment  or  disadvantage  to  Southerns* 
obligations  to  its  customers. 

Comment  date:  June  27, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Trunkline  Gas  Company 

[Docket  No.  CP88-426-000) 

Take  notice  that  on  April  9, 1988, 
Trunkline  Gas  Company  (Applicant), 
P.O.  Box  1642,  Houston.  Texas  77001. 
filed  in  Docket  No.  CP86-426-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  pipeline  and  related 
facilities  in  southern  Louisiana,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Applicant  proposes  to  construct  and 
operate  additions  as  described  below  to 
its  pipeline  system  to  replace 
transportation  services  currenUy 
provided  by  Natural  Gas  Pipeline 
Company  of  America  (NGPL)  and 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee), 
which  would  expire  in  the  near  future. 
Applicant  notes  that  the  services 
provided  by  NGPL  and  Tennessee  are 
used  by  Applicant  to  receive  gas 
*  supplies  purchased  by  it,  primarily 
offshore,  which  suplies  are  either  remote 
to  its  system  or  exceed  the  capacity  of 
Applicant's  existing  system.  It  is  stated 
that  the  proposed  facilites  include 

(1)  Approximately  51.9  miles  of  30- 
inch  pipeline  loop  on  a  portion  of  its 
existing  Bayou  Sale  line  from  its 
Centerville  compressor  station  to  its 
Kaplan  compressor  station. 


(2)  Approximately  9.9  miles  of  24-inch 
pipeline  loop  on  a  portion  of  its  existing 
transmission  line  west  of  its  Kaplan 
compressor  station, 

(3)  Approximately  2.5  miles  of  20-inch 
pipeline  to  connect  the  terminus  of  U-T 
Offshore  System  (UTOS)  to  the  Stingray 
Pipeline  Company  (Stringray),  Holly 
Beach  compressor  station,  and 

(4)  Approximately  35  miles  of  30-inch 
pipeline  from  the  Holly  Beach 
compressor  station  to  Applicant's 
transmission  line  in  Calcasieu  Parish, 
Louisiana. 

Applicant  states  that  the  estimated 
cost  of  facilities  is  $79,400,000.  Applicant 
proposes  to  finance  the  project  with 
funds  on  hand  and  short  term  bank 
loans. 

Applicant  asserts  that  the  long  run 
unit  cost  of  the  proposed  facilities  would 
be  less  than  the  cost  of  the  NGPL  and 
Tennessee  transportation  services. 
Applicant  states  that  capacity 
requirements  on  its  system  upstream 
and  dowstream  of  the  project  would  not 
change. 

Comment  date:  June  27, 1986,  in 
accordance  with  Standcird  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designed  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 


for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  appticant  to  appear 
or  be  represented  at  the  hearing. 
KeoMth  F.  Phimb. 
Secretary. 
[FR  Doc.  86-13351  Filed  6-12-88:  8:45  am| 

BILLING  CODE  f717-01-M 


[Docket  No.  Q-2641-001,  et  al.I 

Phlllipt  66  Natural  Gas  Co.;  Application 
of  Phillips  66  Natural  Gas  Company  for 
Certificate  of  Public  Convenience  and 
Necessity  to  Render  Service 
Previously  Authorized  by  ttte 
Conunission  in  Certificates  of  Public 
Convenience  and  Necessity  Issued  to 
PhilNps  Petroleum  Company  and  for 
Substitution  of  Phillips  66  Natural  Gas 
Company  In  Other  Related 
Proceedings 

June  e,  1986. 

Take  notice  that  on  March  3, 1986. 
Phillips  66  Natural  Gas  Company 
(Applicant),  of  336  Home  Savings  & 
Loan  Building,  Bartlesville.  Oklahoma 
74004,  filed  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and 
§§  157.23(b)  and  157.24  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  for  a 
Certificate  of  Public  Convenience  and 
Necessity  to  render  service  previously 
authorized  to  Phillips  Petroleum 
Company,  requesting  that  Applicant  be 
substituted  for  Phillips  Petroleum 
Company  in  any  related  proceedings 
presently  pending  before  the 
Commission  and  requesting 
redesignation  of  Phillips  Petroleum 
Company's  Rate  Schedules,  as  shown  in 
Exhibit  A  and  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

By  a  Contribution  Agreement  dated 
and  elective  January  1. 1986.  Phillips 
Petroleum  Company  assigned  certain 
properties  to  Applicant.  Generally, 
under  the  terms  of  the  Contribution 
Agreement,  Applicant  was  assigned  and 
succeeded  to  the  former  Gas  and  Gas 
Liquids  business  of  Phillips  Petroleum 
Company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  June  23. 
1988,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426.  petitions  to  intervene  or 
protests  in  accordance  with  the 
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requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
CommissHjn's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 


Secretary. 
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(FR  Doc.  86-13365  Filed  6-12-86;  8:45  ami 

MIXING  COOC  8717-01-11 


[  Docket  No.  ER  66-392-000 1 

San  Diego  Gas  &  Electric  Co.; 
Amended  Filing 

June  4. 1986. 

Take  notice  that  on  May  29,  1966,  San 
Diego  Gas  &  Electric  Company 
("SDG&E")  tendered  for  filing  rate 
information  intended  to  supplement  its 
April  4, 1986  filing  in  Docket  No.  ER  86- 
392-000.  Today's  filing  clarifies  the 
definition  of  Incremental  Energy  Cost 
contained  in  the  Interchange  Agreement 
between  Salt  River  Project  Agricultural 
Improvement  and  Power  District  and 
San  Diego  Gas  &  Electric  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  the  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC.  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211).  All 
such  motions  or  protests  should  be  filed 
on  or  before  June  16. 1986.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  86-13361  Filed  6-1-86;  8:45  am) 

BILUNG  COOC  6717-01-11 


(Docket  No.  CI78-532-0001 

Texaco  Producing  Inc.;  Application  by 
Texaco  Producing  Inc.  as  Successor- 
in-interest  for  Certificates  of  Public 
Convenience  and  Necessity  and  for 
Redeslgnatlon  of  Related  Rate 
Schedules 

June  6. 1986. 

Take  notice  that  on  March  5,1  986, 
Texaco  Producing  Inc.  (Applicant)  of 
P.O.  Box  52332,  Houston,  Texas  77052. 
filed  an  application  pursuant  to  the 
provisions  of  the  Natural  Gas  Act  for 
Certifications  of  Public  Convenience 
and  Necessity  as  successor-in-interest  to 
Texaco  Inc.  to  continue  to  sell  gas 
covered  by  the  gas  purchase  contracts 
listed  in  the  attached  Exhibit  "A"  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

On  December  31, 1984,  Applicant 
acquired  by  assignment  the  interest  of 
Texaco  Inc.,  Assignor,  in  certain 


properities  described  in  contracts 
identified  in  the  attached  Exhibit  "A". 
Applicant  requests  that  the  Commission 
issue  to  it  permanent  Certificates  of 
Public  Convenience  and  Necessity  to 
continue  sales  being  made  under 
permanent  certificates  issued  to  Texaco 
Inc.  in  each  of  the  dockets  listed  in  the 
attached  Exhibit  "A"  by  substituting 
Texaco  Producing  Inc.,  in  lieu  of  Texaco 
Inc.,  as  certificate  holder  and  Applicant 
is  also  requesting  that  the  gas  rate 
schedules  of  Texaco  Inc.  listed  on 
Exhibit  "A"  be  redesignated  as  rale 
schedules  of  Applicant. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  ]une  23, 
1986,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 


D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commissioner's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 
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|FR  Doc.  86-13362  Filed  6-12-86;  8:45  am] 

BILUNG  CODE  S717-01-M 

(Docket  No.  RP86-123-000] 

Algonquin  Qas  Transmission  Co.; 
Cancellation  of  Rate  Schedule  S-IS 

June  10,  1986. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  June  6, 1986,  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
*  Gas  Tariff,  Second  Revised  Volume  No. 
1: 

Twenty-third  Revised  Sheet  No.  213 — 

Statement  of  Effective  Rates 
First  Revised  Sheet  No.  421— Notice  of 

Cancellation  of  Rate  Schedule  S-IS 
First  Revised  Sheet  No.  771— Notice  of 

Cancellation  of  Fonn  of  Service  Agreement . 

for  Rate  Schedule  S-IS 

Algonquin  Gas  states  that  the  tariff 
sheets  refiect  the  cancellation  of  Rate 
Schedule  S-IS  pursuant  to  self-executing 
•termination  approved  by  order  issued 
November  30, 1983,  in  Docket  No.  CP83- 
389. 

Algonquin  Gas  states  that  such  tariff 
sheets  are  proposed  to  be  effective  as  of 
June  16. 1986. 

Algonquin  Gas  further  states  that  a 
copy  of  this  filing  is  being  served  upon 
each  affected  party  and  interested  state 
commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Norih  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211. 
385.214.  All  such  motions  or  protests 
should  be  filed  on  or  before  June  19, 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  86-13417  Filed  6-12-86:  8:45  am) 
BILLINO  COOE  C717-01-M 


(Docket  No.  RP86-1 22-0001 

West  Texas  Gathering  Co.;  Tariff  Filing 

Tune  10. 1986. 

Take  notice  that  on  June  4. 1986,  West 
Texas  Gathering  Company  tendered  for 
filing  Sixth  Revised  Sheet  Nos.  51-A 
through  51-D  to  its  FPC  Gas  Tariff, 
Original  Volume  No.  1. 


West  Texas  Gathering  Company 
states  that  the  tariff  sheets  show  the 
proposed  tariff  with  Northern  Natural 
Gas  Company.  Division  of  InterNqrth, 
Inc.  for  the  period  April  1, 1985  to  April 
1,1986. 

West  Texas  Gathering  Company 
requests  a  waiver  of  the  Commission's 
regulations  as  is  necessary  to  permit  the 
rate  reduction  to  become  effective  as  of 
April  1, 1985. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  18, 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86-13418  Filed  6-12-88;  8:45  am) 

BILUNO  COOC  B717-01-M 


(Docket  Nos.  ER86-52(M)00,  at  aL] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Kansas  Power  and 
UghtCo.  etal. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kansas  Power  and  light  Company 

[Docket  No.  ER86-S2O-0001 
June  6. 1986. 

Take  notice  that  on  June  2. 1986.  the 
Kansas  Power  and  Light  Company  (KPL) 
tendered  for  filing  an  amendment  to 
original  contract  dated  November  21. 
1973  with  the  P.R.&W.  Electric 
cooperative  Association,  Inc.  (PRW). 
This  contract  has  been  assigned  to 
Kansas  Electric  Power  Cooperative,  Inc. 
(KEPCo)  by  PRW.  This  amendment 
provides  for  increased  maximum 
delivery  point  capacity  to  Peddicord 
from  2.500  KW  to  3.200  KW,  and  Soldier, 
from  500  KW  to  750  KW.  Copies  of  the 
filing  have  been  mailed  to  P.R.ftW. 
Electric  Cooperative  Association.  Inc.. 
Kansas  Electric  Power  Cooperative,  Inc., 
and  the  State  Corporation  Commission 
of  Kansas. 


JiVI  I 
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Comment  date;  |uiie  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Western  Massachusetts  Electric 
Company 

IDocket  No.  ERa6-519-00lH 
lune  e,  1986. 

Take  notioe  that  on  ]une  2, 1886, 
Western  MassachiMetts  Electric 
Company  ("WMECO")  tendered  for 
filing  Rider  B  to  the  Wholesale  for 
Resale  Total  Requirements  Service,  Rate 
Schedule  2  ( WMBCOs  FERC Kate 
Schedule  2)("Rate  Schedule  2")  for  firm 
wholesale  electric  service  provided  by 
WMECO  to  the  Town  of  Chester. 
Massachusetts,  the  Town  of  Ri»sell 
Massachusetts  aad  Fletcher  Gas  and 
Electric  Company  (collectively  referred 
to  as  the  "Customers"). 

WMECO  states  that  Rider  B  provides 
a  mechanism  to  be  incorporated  in  Rate 
Schedule  B  which  facilitates  the  delivery 
to  the  Customers  of  the  Customers' 
entitlement(s)  in  the  oatput  of  the  New 
York  Power  Authority's  power  projects. 
Rider  B  establishes  a  mechanism  by 
which  the  Customere  may  obtain  an 
entitlement(s)  in  power  projects  of  the 
New  York  Power  Authority,  assign  the 
power  to  the  Company  for  delivery 
across  the  transmission  and  distribution 
system  of  the  Northeast  Utilities 
operating  companies  and  credit  the 
value  of  such  power  against  bills 
rendered  under  the  Company's  Rate 
Schedule  2. 

WMECO  and  the  Customers  propose 
to  make  Rider  B  to  Rate  Schedule  2 
effective  as  of  July  1. 1985  in  conjunction 
with  the  commencement  of  the  power 
flow  from  entitlements  in  the  New  York 
Power  Authority  power  projects.  In 
order  to  accomplish  this  effective  date. 
WMECO  has  requested  a  waiver  of  the 
prior  notice  requirement  of  the 
Commission's  regulations. 

Comment  date:  June  19, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Washington  Water  Power  Company 

IDocket  No.  ER86-621-0001 

June  6. 1986. 

Take  notice  that  The  Washmgton 
Water  Power  Company  ["WWP")  of 
Spokane.  Washington  on  June  2. 1986 
tendered  for  filing  the  Second  and  Third 
Supplements  to  a  Transmission 
Wheeling  Rate  Schedule  FERC  125.  This 
rate  sch«iule  is  related  to  transmission 
wheeling  service  for  borderline 
customer  loads  provided  only  to  Pacific 
Power  and  Light  Company  ("Pacific") 
under  a  currently  existing  Transmission 
Agreement.  The  Second  Supplement 
establishes  tho  initial  compensation 


factors  and  loss  factors  for  Pacific 
customer  loads  at  Newport  and  Priest 
River,  Idaho.  The  Thh^d  Supplement 
increases  the  compensation  factors  to 
Newport  and  Priest  River  in  order  to 
reflect  an  increase  in  transmission 
investment  by  WWP.  The  new 
compensation  factors  contained  in  the 
Third  Supplement  would  provide  WWP 
witti  approximately  $33,712/yr  more 
revenue  than  provided  by  the 
compensation  factors  contained  in  the 
Second  Supplement  based  on  the  12 
month  period  ending  December  31, 1985. 
WWP  has  billed  Pacific  for  service  to 
Newport  and  Priest  River  as  provided  in 
Supplement  2  since  February  1. 1964.  In 
addition,  the  Cabinet-Rathdmm  230  kV 
transmission  line  rebuild  (the  major 
factor  influencing  the  increased 
compensation  charges  in  Supplement  3) 
was  completed  prior  to  November  1, 
1985.  WWP  has  therefore  requested  that 
the  sixty  day  notice  provision  be  waived 
and  that  supplement  2  be  effective 
February  1. 1984  and  that  Supplement  3 
be  effective  November  1. 1985. 

WWP  states  that  copies  of  its  filing 
have  been  served  on  Pacific,  the  Idaho 
Public  Utilities  Commission  and  the 
Washington  Utilities  and  Transportation 
Commission. 

Comment  date:  June  19. 1986.  in 
accordance  with  Standard  Paragrap  E  at 
the  end  of  this  notice. 

4.  Iowa  Power  and  light  Company 

(Docket  No.  ES86-44-00OJ 
June  10. 1966. 

Take  notice  tlmt  on  May  29, 1986. 
Iowa  Power  Light  Company  (Applicant) 
filed  an  application  seeking  an  order 
pursuant  to  Section  204  of  the  Federal 
Power  Act.  authorizing  issuance  of 
$100,000,000  principal  amount  of  First 
Mortgage  Bonds  via  negotiated 
placement. 

Comment  date:  |une  28, 198a  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Minnesota  Power  &  Light  Company 


(Docket  No.  ES86-45-0001 
June  10, 1906. 

Take  notice  that  on  jone  3, 1986. 
Minnesota  Power  &  Light  Company 
(Applicant)  filed  an  application  with  the 
"Federal  Energy  Regulatory  Commission, 
pursuant  to  section  204  of  the  Federal 
Pov/er  Act,  seeking  an  Order  authorizing 
the  issuance  of  approximately  13.700,000- 
shares  of  Common  Stock,  without  par 
value,  in  connection  with  a  two-for-one 
Common  Stock  split 

Comment  date:  June  19, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Westeni  Area  Power  Administration 

IDocket  No.  EFa6-6151-000l 
June  la  1986. 

Take  notice  that  on  June  3, 1986,  the 
Under  Secretary  of  the  Department  of 
Energy  submitted  for  confirmation  and 
approval  on  a  final  basis  revised  Rate 
Schedules  SP-FT2  and  SP-NFr2  of  the 
Western  Area  Power  Administration 
(Western)  for  the  transmission  of  power 
over  the  Colorado  River  Storage  Project 
(CRSP)  system.  The  rate  schedules  are 
submitted  for  confirmation  and  approval 
on  a  final  basis  for  a  5-year  period.  The 
Under  Secretary  states  that  the  rate 
schedules  have  been  confirmed  and 
approved  on  an  interim  basis,  to  be 
effective  on  the  first  day  of  the  July  1986 
billing  period.  The  new  rates  will  be  in 
effect  pending  the  Commission's 
approval  of  them,  or  substitute  rates,  on 
a  final  basis,  or  until  superseded. 

The  transmission  rate  study  dated 
October  1985.  on  which  the  transmission 
rates  are  based,  indicates  that  a  firm 
transmission  rate  of  $15.94  per  kW-year 
and  a  nonfirm  transmission  rate  of  3.1 
mills  per  kWh  are  necessary  to  recover 
transmission  costs.  This  represents  an 
increase  of  $5.67  per  kW-year  for  firm 
transmission  service  and  1.1  mill  per 
kWh  for  nonfirm  transmission  service. 
The  increase  is  needed  to  recover  the 
increased  costs  for  oporations, 
maintenance,  replacements,  and 
investments  associated  with  the 
addition  of  the  Western  Colorado 
Transmission  System  to  the  CRSP 
system. 

The  Administrator  of  Western 
certifies  that  the  rates  are  consistent 
with  applicable  laws  and  that  they  are 
the  lowest  possible  rates  consistent  with 
sound  business  principles.  The  Under 
Secretary  states Jthat  the  rate  schedules 
are  submitted  for  confirmation  and 
approval  on  a  final  basis  for  a  5-year 
period  pursuant  to  authority  vested  in 
the  Commission  by  Delegation  Order 
No.  0204-108. 

Comment  date:  June  27, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Western  Area  Power  Administration 

(Docket  No.  EF86-5081J 

June  10. 1988. 

Take  notice  that  on  June  3. 1986.  the 
Under  Secretary  of  the  Department  of 
Energy  submitted  for  confirmation  and 
approval  on  a  final  basis  a  new  Rate 
Schedule  CP-F/NF-2for  Colbran  Project 
power  marketed  by  the  Western  Area 
Power  Administration  (Western).  The 
rate  schedule  is  submitted  for 
confirmation  and  approval  on  a  final 
basis  for  a  5-year  period.  The  Under 
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Secretary  states  that  the  rate  schedule 
has  been  confirmed  and  approved  on  an 
interim  basis,  to  be  effective  on  the  first 
day  of  July  1986  billing  period.  The  new 
rate  schedule  will  be  in  effect  pending 
the  Commission's  approval  of  it.  or  a 
substitute  rate,  on  a  final  basis,  or  until 
superseded. 

The  final  revised  power  repayment 
study  dated  January  1986,  on  which  the 
power  rate  is  based,  indicates  that  a 
firm  and  nonfirm  energy  rate  of  21.8 
mills  per  kWh  is  necessary  for  project 
repayment.  The  new  rate  is  an  increase 
of  2.5  mills  per  kWh  (12.9  percent)  over 
the  existing  rate.  Average  annual  project 
revenues  are  expected  to  increase  from 
$1,079,665  to  $1,217,556.  The  new  rate  is 
necessary  to  meet  an  increase  in  project 
interest  expense  caused  by  higher 
interest  rates  for  additions  and 
replacements  in  future  years.  The 
Administrator  of  Western  certifies  that 
the  rate  is  consistent  with  applicable 
laws  and  that  it  is  the  lowest  possible 
rate  consistent  with  sound  business 
principles. 

Comment  date:  June  27, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretory- 
(FR  Doc.  66-13419  Filed  6-12-86:  8:45  am) 

BNXINQ  COOE  STIT-OI-H 


(Project  Noa.  9706-000,  et  al.] 

Hydroelectric  Applications 
(Mechanlcville  Corp^  et  al.); 
Applications  RIed  Witti  tt>e 
Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 


Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Major 
License  (Over  5  MW). 

b.  Project  No.:  9706-000. 

c.  Date  Filed:  December  23, 1985. 

d.  Applicant:  Mechanlcville 
Corporation. 

e.  Name  of  Project:  Mechanlcville 
Project. 

f.  Location:  On  the  Hudson  River  in 
Saratoga  and  Rensselaer  Counties,  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Paul  J.  Elston. 
Mechanlcville  Corporation,  c/o  Long 
Lake  Energy  Corporation,  420  Lexington 
Avenue,  Suite  440.  New  York.  NY  10170. 

i.  Comment  Date:  July  21. 1986. 

j.  Competing  Application:  Project  No. 
6032-000.  Date  Filed  January  23, 1982. 
Project  No.  5799-001.  Date  Filed 
November  23. 1983. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  dam  in  sections:  A  147.5- 
foot-long,  15-foot-high  auxiliary 
spillway;  a  698.5-foot-long,  17-foot-high 
ogee-shaped  spillway;  a  120-foot-long, 
17.3-foot-high  waste  gate  structure  and 
bulkhead;  Bluff  Island,  115  feet  long;  a 
45-foot-long,  19-foot-high  lock  C-2 
structure;  a  525-foot-long,  19-foot-high 
permanent  dike  (shutting  off  the  existing 
Niagara  Mohawk  Power  Corporation's 
integral  intake  and  powerhouse);  (2)  a 
second  proposed  19-foot-high  and  380- 
foot-long  permanent  dike  in  the  existing 
tailrace;  (3)  an  existing  reservoir  with  a 
surface  area  of  320  acres,  a  storage 
capacity  of  1,146  acre-feet  with  a  normal 
water  surface  elevation  of  47.0  feet  msl; 
(4)  a  proposed  integral  intake  structure 
and  powerhouse  containing  three 
generating  units  having  a  total  installed 
capacity  of  12,628  kW;  (5)  a  proposed 
110.5-foot-long  tailrace;  (6)  a  proposed 
2,400-foot-long,  115-kV  transmission 
line;  and  (7)  appurtenant  facilities.  The 
existing  facilities  are  owned  by  the 
Niagara  Mohawk  Power  Corporation. 
The  existing  lock  and  dam  structure  is 
owned  by  the  New  York  Department  of 
Transportation.  The  Applicant  estimates 
the  annual  generation  would  be 
58,941,000  kWh. 

1.  Purpose  of  Project:  All  project 
energy  generated  would-be  sold  to 
Niagara  Mohawk  Power  Corporation. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  B, 
andC. 

2  a.  Type  of  Application:  Major 
License  Over  5MW. 

b.  Project  No.:  9703-000. 

c.  Date  Filed:  December  27. 1985. 

d.  Applicant:  South  Glens  Falls 
Corporation. 


e.  Name  of  Project:  South  Glens  Falls 
Project. 

f.  Location:  On  the  Hudson  River,  in 
Warren  and  Saratoga  Counties,  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Paul  J.  Elston, 
South  Glens  Falls  Corporation,  c/o  Long 
Lake  Energy  Corporation.  420  Lexington 
Avenue,  Suite  440.  New  York.  NY  10170. 
(212)  986-0440. 

i.  Comment  Date:  July  21. 1986. 

j.  Competing  Application:  Project  No. 
5461-000.  Date  Filed:  October  8, 1981. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  518-foot-long,  9-foot-high 
ogee-shaped  concrete  gravity  dam;  (2)  5- 
foot-high  fiashboards;  (3)  an 
impoundment  having  a  surface  area  of 
190  acres,  with  a  storage  capacity  of 
1540  acre-feet  and  a  normal  water 
surface  elevation  of  269.1  feet  m.s.l.;  (4) 
a  proposed  intake  structure;  (5)  two 
proposed  150-foot-long,  17-foot-diameter 
welded  steel  penstocks;  (6)  a  proposed 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
21.000  kW;  (7)  a  proposed  75-foot-long, 
84-foot-wide  tailrace  channel;  (8)  a 
proposed  200-foot-long,  34.5-kV 
transmission  line;  and  (9)  appurtenant 
facilities.  The  existing  dam  and  project 
facilities  are  owned  by  Finch.  Pruyn  & 
Co.  and  Niagara  Mohawk  Power 
Corporation.  The  Applicant  estimates 
the  average  annual  generation  would  be 
62,100,000  kWh. 

1.  Purpose  of  Project:  All  project 
energy  would  be  sold  to  the  Niagara 
Mohawk  Power  Corporation. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4.  B, 
andC. 

3  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  9991-000. 

c.  Date  Filed:  May  12, 1988. 

d.  Applicant:  Nevada  Irrigation 
District. 

e.  Name  of  Project:  D-S  Wolf  Creek 
Project. 

f.  Location:  Applicant's  D-S  Canal 
and  Wolf  Creek  near  the  town  of  Grass 
Valley  in  Nevada  County.  California. 

g.  Piled  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  James  P. 
Chatigny.  Interim  Manager.  Nevada 
Irrigation  District.  P.O.  Box  1019.  Grass 
Valley.  CA  95945,  (916)  273-6185. 

i.  Comment  Date:  July  18, 1986. 

j.  Competing  Application:  Project  No. 
9792,  Date  Filed:  December  30. 1985. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  intake  structure  within  the  south 
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bank  of  the  O-S  Canal;  (2)  a  36-inch- 
diameter,  2.000-foot-long  penstock;  (3)  a 
powerhouse  lo  contain  a  single 
generating  unit  with  a  rated  capacity  of 
825  kW  operating  under  a  head  of  220 
feet  and  discharging  into  Wolf  Creek: 
and  (4)  a  2.000  to  4.M0-foot-k>ng.  12-kV 
trammiasion  lien  will  cmnect  ^e 
powerhouse  with  an  existing  Pacific  Gas 
h  Electric  Company  (PGftE)  line 
southwest  of  the  project. 

1.  Purpose  of  Project:  The  project's 
estimated  annual  genecation  at  2S 
mUlion  kWh  will  be  utilized  by  the 
Applicant  and/or  sold  to  PG&£. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8.  B.  C. 
and  D2. 

4  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2615-903. 

c.  Date  Filed:  December  30. 1985. 

d.  Applicants:  Central  Maine  Power 
Company.  Scott  Paper  Company.  Milstar 
Manufactuiing,  and  the  Madison  Paper 
Corporation  and  the  Brassua 
Hydroelectric  Limited  Partnership. 

e.  Name  of  Project;  Brassua  Storage 
Project. 

f.  Location:  On  the  Moose  River  in 
Somerset  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  ILS.C.  791(a)-825{r). 

h.  Contact  Person:  Mr.  Allen  ].  Corson. 
P.O.  Box  W3.  8  Water  Street,  Waterville, 
Maine  04901.  Telephone  (207)  872-6624. 
i.  Contact  Date:  July  7, 1986. 
j.  Description  of  Project:  On 
September  16. 1977.  a  mmor  license  was 
issued  to  the  Central  Maine  Power 
Company,  the  Milstar  Manufacturing 
Corporation  and  the  Kennebec  River 
Pulp  and  Paper  Company,  Inc.  to 
construct,  operate  and  maintain  the 
Brassua  Storage  Project  No.  2615. 
Subsequently,  by  order  issued  June  14. 
1978.  the  Commission  approved  ttie 
transfer  of  Kennebec  River  Pulp  and 
Paper  Company.  Inc.'s  interest  in  Project 
No.  2615  to  the  Madison  Paper 
Corporation.  It  has  now  been  proposed 
to  transfer  the  license  to  the  Owners  of 
Brassua  Dam  and  the  Brassua 
Hydroelectric  Limited  Partnership 
(hereinafter  referred  to  as  the  "Co- 
Transferees").  The  Co-Transferees  are 
an  unincorporated  association  of 
domestic  corporations  (the  Owners  of 
Brassua  Dam)  and  a  private  limited 
partnership  organized  under  the  laws  of 
the  State  of  Maine  (Brassua 
Hydroelectric  Limited  Partnership).  The 
purpose  of  the  proposed  transfer  is  to 
facilitate  the  expeditious  development 
of  hydroelectric  generation  capacity  at 
the  project.  As  stated  in  the  application 
for  amendment  of  licenae  for  the 
Brassua  Dam  filed  simultaneously  with 
the  application  for  license  transfer,  the 


proposed  development  of  hydroelectric 
generation  capacity  at  the  project  will 
result  in  annual  production  of 
approximately  17  million  kWh,  thereby, 
reducing  Maine's  dependence  on  fossil 
fuels. 

The  Applicant's  request  that  the 
license  be  amended  to  authorize  the 
addition  of:  (1)  A  reinforced-concrete 
intake  structure;  (2)  a  110-foot-long,  144- 
inch-diameter,  penstock;  (3)  a  32-foot- 
high.  32-foot-wide  and  60-foot-long. 
powerhouse;  (4)  a  3.4-MW  generating 
unit;  (5)  a  40-foot-wide.  15-foot-deep  and 
60-foot-long  tailrace;  (6)  a  substation;  (7) 
a  Vi-mile-long,  34^-kV  transmission 
line;  and  (8)  appurtenant  facilities. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  CandDl. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9982-000. 

c.  Date  Filed:  April  2*.  1988. 

d.  Applicants:  Bridgeport  Hydraulic 
Company. 

e.  Name  of  Project  Samuel  P.  Senior 
Reservoir  Dam. 

f.  Location:  On  the  Saugatuck  River  in 
Fairfield/Hounty.  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-625(r). 

h.  Contact  Person:  Mr.  Jack  E. 
McGregor,  835  Main  Street.  P.O.  Box 
702,  Bridgeport,  CT  08801-2353,  (203) 
367-6621. 
i.  Comment  Date:  fnly  M,  1986. 
j.  Competing  Application:  Project  No. 
9608,  Date  Filed  November  4, 1985. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  110-foot-high  and  990-foot- 
long  concrete  gravity  dam  with  an 
exisitng  spillway  at  elevation  280  feet 
msl;  (2)  a  second  existing  11-foot-high 
and  1160-foot-long  earth  dam  with  an 
existing  spillway  at  elevation  225  feet 
msl;  (3)  a  third  existing  64-foot-high  and 
700-foot-long  concrete  gravity  dam  with 
an  existing  spillway  at  elevation  225  feet 
msl:  (4)  an  existing  866-acre  surface  area 
reservoir  with  a  storage  capacity  of 
42.000  acre-feet  with  a  maximum  surfhce 
elevation  of  280  feet  msl;  (5)  a  second 
-    existing  437-acre  surface  area  reservoir 
with  a  storage  capacity  of  11.700  acre- 
feet  with  a  maximum  surface  elevation 
of  225  feet  msl;  (6)  an  existing  intake 
structure;  (7)  an  existing  6-foot-4-inch- 
diameter  tunnel  approximately  9,100  feet 
long;  (8)  an  existing  48-inch-dia  meter 
blow  off  and  two  8-inch-diameter  drains 
which  discharge  water  into  the 
Saugatuck  River  (9)  an  existing  36-inch- 
diameter  blow  off  that  discharges  into 
the  Aspetuck  Riven  (10)  an  existing  24- 
inch-diameter  blow  off  that  discharges 
into  an  8-foot-diameter  diversion 
conduct;  (11)  a  proposed  powerhouse  to 


contain  one  turbine/generator  unit  with 
an  installed  capacity  of  200  kW;  (12)  an 
existing  three-phase,  13.e-kV 
transmission  line  approximately  1.000 
feet  long;  and  (13)  appurtenant  facilities. 
The  estimatpd  average  annual  energy 
produced  by  the  project  would  be  1 
million  kWh  operating  under  a  net 
hydraulic  head  of  41  feet.  The  owner  of 
the  dam  is  Bridgeport  Hydraulic 
Company. 

1.  Pm-pose  of  Project:  Project  power 
will  be  sold  to  either  the  Connecticut 
Light  and  Power  Company  or  the  United 
Illuminating  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  B,  C, 
and  D2. 

n.  Proposed  Scope  of  Studies  under 
Permit — A  prehminary  permit,  if  issued, 
does  not  authorize  constroction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $10,000. 

6  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  1930-003. 

c.  Date  Filed:  November  IZ  1985. 

d.  Applicant:  Southern  California 
Edison  Company. 

e.  Name  of  Project:  Democrat  Dam. 

f.  Location:  On  the  Kern  River  within 
the  Sequoia  National  Forest  in  T.  27S., 
R.31E.  and  T.28S..  R.31E,  near 
Bakersfield  in  Kern  County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a}-625(r). 

h.  Contact  Person:  Mr.  John  R.  Bury, 
Vice  President.  Southern  California 
Edison  Company.  2244  Walnut  Grove 
Avenue,  Rosemead.  CA  91770.  (818)  302- 
1904. 

i.  Comment  Date:  July  14. 1986. 

j.  Description  of  Project:  Applicant 
proposes  to  amend  its  license  by  raising 
its  existing  58-foot-high  concrete  gravity 
dam  2  feet.  The  impounded  surface  area 
will  increase  from  25  acres  to  27  acres 
and  the  gross  storage  capacity  will 
increase  52  acre-feet  from  the  existing 
195  acre-feet  No  additional  capacity  is 
planned  in  conjunction  with  this 
proposal. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

7  a.  Type  of  Application:  Conduit 
Exemption. 
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b.  Project  No:  9700-000. 

c.  Date  Filed:  December  20. 1985. 

d.  Applicant:  Irvine  Ranch  Water 
District. 

e.  Name  of  Project:  Zone  I  Reservoir. 

f.  Location:  On  a  conduit  used  to 
supply  domestic  and  irrigation  water  to 
the  Zone  I  Reservoir  in  Lot  242.  Block 
121  of  Irvine's  Subdivision  in  Orange 
County.  California. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980  (16  U.S.C. 
2705  and  2708  as  amended). 

h.  Contact  Person:  Mr.  Arthur  E. 
Bruington.  General  Manager.  Irvine 
Ranch  Water  District.  18802  Bardeen 
Avenue.  Irvine.  CA  92715  (714)  833-1223. 

i.  Comment  Date:  July  14, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing  Irvine 
Ranch  Water  District  Sand  Canyon 
conduit  and  would  consist  of  one 
generating  unit  having  a  capacity  of  137 
kW  and  an  average  annual  generation  of 
1.06  GWh. 

k.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  an  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing. 

1.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C.  and  D3b. 

a.  Type  of  Application:  Amendment  of 
License. 

b.  Project  No:  2597-004. 

c.  Date  Filed:  July  9. 1984. 

d.  Applicant:  Connecticut  Light  and 
Power  Company. 

e.  Name  of  Project:  Falls  Village. 

f.  Location:  Housatonic  River  in 
Litchfield  County.  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Contact  Person:  Mr.  J.F.  Opeka. 
Northeast  Utilities  Service  Company. 
P.O.  Box  270.  Hartford.  CT  06141-0270, 
(203)665-5000. 

i.  Comment  Date:  July  14, 1986. 

j.  Description  of  Project:  The  project 
as  licensed  consists  of:  (1)  A  300-foot- 
long,  14-foot-high  concrete  overflow 
dam;  (2)  a  reservoir  with  a  storage 
capacity  of  440  acre-feet  at  normal 
water  surface  elevation  633.19  (U.S.G.S. 
datum);  (3)  three  10-foot-high  by  5-foot- 
wide  canal  gates;  (4)  a  2,200-foot-long, 
30-foot-wide,  15.5-foot-deep  concrete 
canal;  (5)  an  ice  sluice;  (6)  three  steel 
penstocks;  (7)  a  powerhouse  containing 
three  generators  with  a  total  installed 
capacity  of  9,000  kW;  (8)  two  direct 
current  exciter  units;  (9)  the  generator 
leads  and  six  6.6/69  kV  transformers; 
and  (10)  appurtenant  facilities. 

The  applicant  proposes  to  amend  the 
license  by:  (1)  Installing  a  new  9-foot  by 


9-foot  intake  at  the  west  side  of  the 
existing  forebay;  (2)  a  new  9-foot- 
diameter,  300-foot-long  penstock;  and  (3) 
a  new  powerhouse  containing  a 
generating  unit  with  a  rated  capacity  of 
6MW  bringing  the  total  installed 
capacity  of  the  project  to  IS  MW.  The 
applicant  estimates  a  50,800  MWh 
average  annual  energy  prodaCtiaa. 

k.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  Dl. 

9  a.  Type  of  Applicatiorr  License 
(5MW  or  Less). 

b.  Project  No:  9761-000. 

c.  Date  Filed:  December  30, 1985. 

d.  Applicant:  Michiana  Hydro  Electric 
Power  Corporation. 

e.  Name  of  Project:  Bainter  Town. 

f.  Location:  On  the  Elkhart  River  in 
Elkhart  County,  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-e25(r). 

h.  Contact  Person:  Mr.  Douglas  A. 
Hunt,  915  Weber  Square  West  South 
Bend,  IN  46617. 

i.  Comment  Date:  August  4. 1986. 

j.  Description  of  Project:  The  existing 
dam  is  owned  by  the  Elkhart  County 
Park  Board.  The  proposed  project  would 
consist  of:  (1)  A  130-foot-long,  5-foot- 
high  rockfiU  and  concrete  diversion 
dam;  (2)  an  existing  reservoir  with  a 
surface  area  of  39.59  acres,  with  no 
storage  capacity,  at  powerpool  elevation 
of  803.3  feet  m.s.l.;  (3)  an  existing  50- 
foot-wide  by  4,000-foot-long  power- 
canal  containing  a  gated  intake 
structure;  (4)  an  existing  concrete  and 
brick  powerhouse  containing  a  200-kW 
generating  unit  with  a  design  head  of  9 
feet  and  a  hydraulic  capacity  of  310  cfs. 
The  powerhouse  and  generating  unit  are 
proposed  to  be  refurbished;  (5)  an 
existing  transmission  system,  which  is 
proposed  to  be  up-graded,  consisting  of 
the  0.44-kV  generator  leads,  the  0.44/ 
12.5-vK,  225-kVA  transformer,  and  the 
200-foot-long,  12.5-kV  transmission  line; 
and  (6)  appurtenant  facilities.  The 
estimated  average  annual  energy  output 
for  the  project  is  500,000  kWh. 

k.  Purpose  of  Project:  The  energy 
produced  at  the  project  would  be  sold  to 
the  Northern  Indiana  Public  Service 
Company. 

I.  'This  notice  also  consists  of  the 
following  standard  paragraphs;  A3.  A9, 
B, and  C. 

10  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  7186-010. 

c.  Date  Filed:  May  13. 1965. 

d.  Applicant:  Missisquoi  Associates. 

e.  Name  of  Project:  Sheldon  Springs 
Project. 


f.  Location:  On  the  Missisquoi  River  in 
Franklin  County,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Ms.  Amy  Koch. 
Reid  and  Priest  1111 19th  Street  NW.. 
Suite  1100.  Washington.  DC  20036. 
Phone:  202-828-0100. 

i.  Comment  Date:  July  14. 1986. 

j.  Description  of  Project;  The  licensed 
project  consists  of:  (1)  An  existing 
concrete  overflow  dam  35.5  feet  high 
and  283  feet  long;  (2)  the  existing  2-foot- 
high  flashboards;  (3)  an  impoundment 
having  a  surface  area  of  175  acres,  a 
storage  capacity  of  750  acre-feet  and  a 
normal  water  surface  elevation  of  328 
feet  NGVD;  (4)  a  new  intake  structure; 
and  the  following; 

Powerhouse  ±1:  (5)  An  existiitgfi- 
foot-diameter  steel  penstock  470  feet 
long;  (6)  an  existing  powerhouse 
containing  one  generating  unit  with  a 
capacity  of  1,000  kW;  (7)  an  existing 
tailrace  15  feet  wide,  4  feet  deep,  and  50 
feet  long;  (8)  an  existing  transmission 
hne; 

Powerhouse  ±2;  (5)  An  existing  12- 
foot-diameter  steel  penstock  140  feet 
long;  (6)  an  existing  powerhouse,  with  4 
generating  units.  (3  existing.  1  new), 
having  a  total  capacity  of  3,300  kW;  (7) 
an  existing  tailrace  30  feet  wide.  6  feet 
deep  and  100  feet  long;  (8)  an  existing 
transmission  line; 

Powerhouse  ±3:  (5)  A  new  13.5-foot- 
diameter  steel  penstock  1,900  feet  long; 
(6)  a  new  poweriiouse  containing  2 
generating  units  having  a  total  capacity 
of  17,800  kW;  (7)  a  new  tailrace  40  feet 
wide,  20  feet  deep  and  125  feet  long:  (8) 
a  new  46-kV  transmission  line  1,200  feet 
long;  (9)  the  existing  switchyard;  and 
(10)  appurtenant  facilities. 

The  proposed  amendment  would 
consist  of  the  following:  (1)  The  two 
generating  units  in  Powerhouse  ±3 
would  be  increased  from  17,800-kW  to 
20,500-kW;  and  (2)  an  additional  165- 
kW  generating  units  would  be  installed 
at  the  dam. 

The  Licensee  estimates  that  the 
annual  average  generation  would 
increase  from  67.500,000  kWh  to 
72,100.000  kWh. 

k.  Purpose  of  Project  All  project 
power  would  be  sold  to  Citizens 
Utilities. 

\.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C 
and  Dl. 

11  a.  Type  of  Application;  Exemption 
(5  MW  or  Less). 

b.  Project  No.;  9683-000. 

c.  Date  Filed:  December  13. 1985. 

d.  Applicant;  Dunn  &  McCarthy.  Inc. 

e.  Name  of  Project;  Dunn  &  McCarthy. 
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f.  Location:  On  the  Owasco  Outlet  in 
Cayuga  County.  New  Yorit. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980. 16  U.S.C. 
2705  and  2708  as  amended. 

h.  Contract  Person:  Mr.  David  Allen 
Lower.  President,  Consolidated 
Hydroelectric  Company.  Inc.,  8V4 
Syracuse  Street,  Baldwinsville,  NY 
13027.  (315)  635-5933. 
i.  Comment  Date:  July  14, 1988. 
j.  Competing  Application:  Project  No. 
6962-001;  Date  Filed:  December  13, 1984. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  9.5-foot-high.  100-foot-long 
stone  and  masonry  dam;  (2)  a  reservoir 
with  a  surface  area  of  1.2  acres,  a  net 
storage  capacity  of  4.5  acre-feet,  and  a 
normal  water  surface  elevation  of  650.0 
feet  m.s.l.;  (3)  an  existing  intake  canal, 
1,050  feet  long;  (4)  an  existing  steel 
penstock  with  a  diameter  of  9.5  feet  and 
a  length  of  140  feet;  (5)  an  existing 
powerhouse  containing  a  new 
generating  unit  with  a  capacity  of  700 
kW;  (6)  an  existing  transmission  line, 
100  feet  long;  (7)  an  existing  30-foot- 
wide,  500-foot-long  tailrace;  and  (8) 
appurtenant  facilities.  The  applicant 
estimates  the  average  annual  generation 
would  be  2,510,000  kWh.  The  existing 
dam  is  owned  by  Dunn  &  McCarthy, 
Inc.,  Auburn.  New  York. 

1.  Purposes  of  Project:  Project  power 
would  be  sold  to  the  New  York  State 
Electric  and  Gas  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4.  B.  C, 
and  D3a. 

n.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  exemption  from  licensing,  and 
protects  the  exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

12  a.  Type  of  Application:  Preliminary 
PerrBit. 

b.  Project  No.:  9924-000. 

c.  Date  Filed:  March  3, 1986. 

d.  Applicant:  Trenton  Falls 
Hydroelectric  Company. 

e.  Name  of  Project:  Nine  Mile  Feeder 
Canal. 

f.  Location:  Nine  Mile  Feeder  Canal  in 
Oneida  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Fred  T.  Samel; 
Trenton  Falls  Hydroelectric  Company. 
P.O.  Box  169.  Prospect.  NY  13435.  (315) 
894-3070. 

i.  Comment  Date:  July  31. 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  An  existing 
8-foot-high.  125-foot-long  concrete 
gravity  dam;  (2)  a  i^servoir  with  a 


surface  area  of  Vi  acre,  no  storage 
capacity,  and  a  normal  water  surface 
elevation  of  738.11  feet  m.s.l.;  (3)  an 
intake  structure;  (4)  a  new  6-foot- 
diameter,  175-foot-long  steel  penstock; 
(5)  a  new  concrete  and  masonry 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  190  kW;  (6)  a 
new  8-foot-wide.  18-foot-long  concrete 
tailrace;  (7)  a  new  transmission  line, 
2,000  feet  long;  and  (8)  appurtenant 
facilities.  The  applicant  estimates  the 
average  annual  generation  would  be 
993.760  kWh.  The  existing  dam  is  owned 
by  the  New  York  State  Department  of 
Transportation,  Waterford,  New  York. 

k.  Purpose  of  Project:  Project  power 
would  be  sold  to  Niagara  Mohawk 
Power  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  B.  C.  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  the  applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license.  The 
applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $49,500. 

13  a.  Type  of  Application:  License 
(Over  5MW). 

b.  Project  No.:  8813-001. 

c.  Date  Filed:  June  3, 1985. 

d.  Applicants:  Indepdendence  Electric 
Corporation. 

e.  Name  of  Project:  Coffeeville  Hydro 
Project. 

f.  Location:  On  the  Tombigbee  River 
near  Coffeeville,  Clarke  and  Choctaw 
Counties,  Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  18  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  G.  William 
Miller.  President.  Independence  Electric 
Corporation.  1215  19th  Street  NW.. 
Washington.  DC  20036.  (202)  429-1780. 

i.  Comment  Date:  July  14. 1986. 

j.  Competing  Application:  Project  No. 
8862-001.  Date  Filed  May  21. 1985. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Coffeeville  Lock  and  Dam  and  existing 
1850-foot-long  and  200-foot-wide 
diversion  channel  and  would  consist  of: 
(1)  A  proposed  reinforced  concrete 
powerhouse  which  would  be  located  on 
the  north  side  of  the  river  in  the 
diversion  channel,  and  which  would 
contain  two  13-MW  generators  for  a 


total  installed  capacity  of  26  MW;  (2)  a 
proposed  44-kV  transmission  line 
approximately  2  miles  long;  and  [Sf 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
generation  would  be  96.7  GWh.  All 
project  energy  would  be  sold  to  a  local 
public  utility. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4.  B, 
andC. 

14  a.  Type  of  Application:  Amendment 
of  Exemption. 

b.  Project  No.:  6492-002. 

c.  Date  Filed:  April  11. 1986. 

d.  Applicant:  Harden  Manufacturing 
Company. 

e.  Name  of  Project:  Hardins  Hydro- 
Power  Project. 

f.  Location:  On  the  South  Fork- 
Catawba  River  in  Gaston  County.  North 
Carolina. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980, 16  U.S.C. 
2705  and  2708  as  amended. 

h.  Contact  Person:  Mr.  David  R.  LaFar. 
III.  President  and  Treasurer,  312  West 
Third  Ave.,  P.O.  Box  459.  Gastonia,  NC 
28053-0459.  (704)  865-2391. 

i.  Comment  Date:  July  21. 1986. 
•  j.  Description  of  Project:  The  Hardins 
Hydro-Power  Project  No.  6492  as 
exempted  from  licensing  consists  of:  (1) 
The  existing  masonry  Hardin  Dam 
approximately  267  feet  long  and  13.5  feet 
high;  (2)  an  existing  77  acre  reservoir 
having  a  storage  capacity  of  385  acre- 
feet  at  an  elevation  of  661  feet  m.s.l. 
with:  (3)  3-foot-high  flash  boards;  (4)  an 
existing  masonry  powerhouse 
approximately  50  feet  by  50  feet  having 
three  existing  flumes  and  containing  a 
single  turbine/generator  unit  with  an 
existing  capacity  of  200  kW;  (5)  two 
existing  tailraces;  (6)  an  existing  30-foot- 
long  2.3-kV  distribution  line;  and  (7) 
appurtenant  facilities.  The  average 
annual  energy  generation  of  the  project 
is  1.000.000  kWh. 

The  Applicant  proposed  to  amend  its 
exemption  by:  (1)  Increasing  the  total 
installed  capacity  to  720  kW  by 
installing  two  additional  turbine/ 
generator  units  rated  at  240  kW  and  280 
kW  in  the  two  remaining  powerhouse 
flumes:  and  (2)  increase  the  estimated 
average  annual  energy  production  to 
4.500.000  kWh. 

k.  Purpose  of  Project:  Project  energy 
would  be  sold  to  Duke  Power  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C, 
and  D3a. 

15  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No:  2832-005. 

c.  Date  Filed:  April  15. 1986. 
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d.  Applicant:  New  York  Irrigation 
District.  >icimpa-Meridiaa  Irngatioa 
District.  Boise-Kuna  Irrigation  District. 
Wilder  Irrigation  District  and  Big  Bend 
Irrigation  District — Licensee;  Nampa- 
Meridian  Irrigation  Disrict.  Boise-iCuna 
Irrigation  District,  Wilder  Irrigation 
District,  and  Big  Bend  Irrigation 
District — Transferees. 

e.  Name  of  Project:  Lucky  Peak  Power 
Plant. 

f.  Location:  On  the  Boise  River, 
tributary  to  the  Snake  River,  at  the 
Corps  of  Engineer's  Lucky  Peak  Dam,  in 
Ada  County.  Idaho. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Timothy  J.  Lindon. 
Arnold  &  Porter.  1200  New  Hampshire 
Ave.  NW..  Washmgton.  DC  20038  (202) 
872-6659. 

i.  Comment  Date:  |uly  21. 1986. 

j.  Description  of  Transfer:  On  fune  10, 
1980.  a  major  license  was  issued  to  the 
New  York  irrigation  District,  the  Nampa- 
Meridian  Irrigation  District,  the  Boise- 
Kuna  irrigation  District,  the  Wilder 
Irrigation  District,  and  the  Big  Bend 
Irrigation  District  for  the  constnictioB, 
operation,  and  maintenance  of  the 
Lucky  Peak  Power  Plant  Project  No. 
2832.  It  is  proposed  to  transfer  the 
license  to  the  Nampa-Meridian 
Irrigation  District,  the  Boise-Kuna 
Irrigation  District,  the  Wilder  Irrigation 
District,  and  the  Big  Bend  Irrigation 
District.  Licensee  has  jointly  and 
severally  applied  for  the  transfer  of  the 
New  York  Irrigation  District's  interest  in 
the  license  to  the  transferee. 

The  transferees  are  irrigation  districts, 
which  are  public  agencies,  organized 
under  the  laws  of  the  State  of  Idaho  or 
the  State  of  Oregon,  and  qualined  to  do 
business  in  the  State  of  Idaho. 

The  licensee  certifies  that  it  has  fully 
complied  with  the  terms  and  conditions 
of  its  license,  as  amended,  and  obligates 
itself  to  pay  all  annual  charges  accrued 
under  the  license  to  the  date  of  transfer. 
The  transferee  accepts  all  the  terms  and 
conditions  of  the  license,  as  amended, 
and  agrees  to  be  bound  thereby  to  the 
same  extent  as  though  it  was  the 
original  license. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

Standard  Paragraphs 

A3.  Development  Application —  Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 


competing  development  appTication  bo 
later  than  120  days  after  the  specified 
comment  date  for  the  partial 
application.  Appbcations  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Comnussion's  regulations,  any 
competing  development  applications  or 
notices  of  intent  to  file  competing 
develc^sment  applications,  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
development  application.  No  competing 
applications  or  notices  of  intent  may  be 
filed  tn  response  to  this  no^ce. 

AS.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4,36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  afier  the  specified 
comment  date  for  the  particular 
application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A8.  Preliminary  Permit— PubHc  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 


of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  by  filed  in  response  to 
this  notice. 

A  competing  license  application  must 
conform  v«th  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submtt,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of        -' 
application),  and  be  served  on  the 
applicant(sj  named  in  this  public  notice. 
B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protects  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
•COMPETING  APPUCATION". 
"PROTEST"  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  D.C.  2042a  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director.  Division  of 
Project  Management.  Federal  Energy 
Regulatory  Commission,  Room  20S-RB. 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments — Federal 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
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provide  commenls  pursuant  to  the 
Federal  Power  Act.  the  Fish  and 
Wildlife  Coordination  Act,  the 
Endangered  Species  Act.  the  National 
Historic  Preservation  Act.  the  Historical 
and  Archeological  Preservation  Act.  the 
National  Environmental  Policy  Act,  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D2.  Agency  Comments — Federal. 
State,  and  local  agencies  are  invited  to 
file  commenls  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agency(ies)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  to^therwise 
carry  out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
commenls  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agency{ies)  are 


requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act,  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  commenls 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
fix)m  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  )une  10, 1986. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-13416  Filed  6-12-86:  8:45  am) 
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Western  Area  Power  Administration 

Fryingpan-Arkansas  Project  Proposed 
Power  Rate  Adjustn>ent 

agency:  Western  Area  Power 

Administration,  DOE. 

action:  Notice  of  proposed  power  rate 

adjustment  for  the  Fryingpan-Arkansas 

Project. 

summary:  The  power  repayment  study 
for  the  Fryingpan-Arkansas  Project  (Fry- 
Ark),  based  on  historical  data  through 
FY  1984,  shows  that  existing  power  rates 
are  not  adequate  to  meet  repayment 
requirements.  To  meet  those 
requirements,  the  rate  for  firm  capacity 
is  proposed  to  be  increased  as  follows: 
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Pursuant  to  Delegation  Order  No.  0204- 
33,  the  Federal  Energy  Regulatory 
Commission,  in  the  Order  issued  June 
24, 1982,  docket  No.  EF-5061-000, 
confirmed  and  approved  Rate  Schedule 


FA-1  for  capacity  without  energy 
marketed  by  the  Western  Area  Power 
Administration's  (Western)  Fry-Ark 
Project.  The  rate  was  approved  for  the 
period  ending  July  1, 1986.  Pursuant  to 
Delegation  Order  No.  0204-108  (Order 
No.  0204-108),  effective  December  14, 
1983  (48  FR  55664.  December  14. 1983), 
and  the  "Procedures  for  Public 
Participation  in  Power  and  Transmission 
Rate  Adjustments  and  Extensions  for 
the  Alaska.  Southeastern,  Southwestern, 
and  Western  Area  Power 
Administrations"  (procedures)  at  10  CFR 
Part  903  (50  FR  37837.  September  18, 
1985),  and  in  particular  section  23, 
subsection  b,  the  Deputy  Secretary  of 
Energy  extended  Rate  Schedule  FA-1 
for  a  1-year  period  (51  FR  11102,  April  1. 
1986). 

The  proposed  rate  increase  for  Fry- 
Ark  power  is  needed  due  to  a  revision  of 
the  cost  allocation  and  increased  project 
costs.  The  proposed  rate  is  $3.88  per 
kilowatt  of  contract  rate  of  delivery  per 
month  for  capacity  without  energy.  The 
rate  is  based  on  the  FY  1984  power 
repayment  study.  The  costs  have  been 
allocated  based  upon  two  Fry-Ark 
generating  units. 

Following  review  and  comment,  the 
proposed  rate  or  a  revised  proposed  rate 
will  be  submitted  to  the  Under  Secretary 
of  Energy  for  implementation  on  an 
interim  basis,  in  accordance  with  Order 
No.  0204-108,  as  amended  (51  FR  19744, 
May  30, 1986),  and  the  Procedures,  and 
then  submitted  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for 
approval  on  a  final  basis. 

Date  and  locations:  The  consultation 
and  comment  period  will  begin  with 
publication  of  this  notice  in  the  Federal 
Register  and  will  end  90  days  thereafter 
or  15  days  after  any  written  response  to 
questions  submitted  during  the  comment 
period,  whichever  is  later.  It  is 
anticipated  that  the  proposed  rate  will 
go  into  effect  with  the  April  1987  billing 
period. 

A  public  information  forum  at  which 
Western  representatives  will  explain 
and  answer  questions  about  the 
proposed  rate  is  scheduled  for  July  1. 
1986,  at  9:00  a.m.,  at  the  Clarion  Hotel. 
3203  Quebec  Street,  Denver,  Colorado. 
A  public  comment  forum  at  which  all 
interested  persons  attending  may  make 
comments  on  the  proposed  power  rate  is 
scheduled  for  July  23. 1986,  at  9:00  a.m., 
at  the  Clarion  Hotel,  3203  Quebec  Street. 
Denver,  Colorado. 

\yritten  comments  on  the  proposed 
rare  adjustment  for  Fry-Ark  power  must 
be  received  at  the  Loveland  Area  Office. 
P.O.  Box  3700,  Loveland,  Colorado 
80539,  by  the  end  of  the  consultation  and 


comment  period  to  be  assured  of 
consideration. 

Brochure  available:  A  brochure 
describing  the  project,  repayment  study, 
and  the  proposed  power  rate  adjustment 
will  be  distributed  to  Fry-Ark  customers 
and  other  interested  parties  and  will  be 
available  at  the  public  information 
forum. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  N.  Silverman,  Area  Manager. 
Loveland  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  3700. 
Loveland,  CO  80539.  Phone:  (303)  224- 
7201. 

SUPPlfMENTARY  INFORMATION;  Western 
was  established  on  December  21, 1977, 
pursuant  to  section  302  of  Pub.  L.  95-91, 
the  Department  of  Energy  Organization 
Act  (DOE  Act),  dated  August  4, 1977. 
The  DOE  Act  transferred  to  the 
Secretary  of  Energy  all  the  functions  of 
the  Secretary  of  the  Interior  with  respect 
to,  among  other  things,  the  power 
marketing  functions  of  the  Bureau  of 
Reclamation  including  the  construction, 
operation,  and  maintenance  of 
transmission  lines  and  attendant 
facilities.  Western  was  established  to 
administer  those  functions  transferred 
from  the  Bureau  of  Reclamation. 

Western's  Loveland  Area  Office  now 
markets  power  generated  at  18 
hydroelectric  powerplants  in  Colorado 
and  Wyoming  to  56  customers  in  a 
200.000-square-miIe  area  in  Colorado, 
Kansas.  Nebraska,  and  Wyoming. 

The  Fry-Ark  rate  is  being  developed 
by  Western  pursuant  to  the  Department 
of  Energy  Organization  Act  (Pub.  L  95- 
91,  91  Stat.  565,  42  U.S.C.  7101  et  seq.], 
and  the  Reclamation  Act  of  1902  (32 
Stat.  388. 43  U.S.C.  372  et  seq.),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly  by 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (53  Stat.  1187. 1194.  and  1198, 
43  U.S.C.  485h(c))  and  the  Fryingpan- 
Arkansas  Project  Acts  (Pub.  L.  87-590, 
76  Slat.  399  (August  16, 1962),  Pub.  L  93- 
493,  88  Stat.  1486  (October  27, 1974).  Pub. 
L  95-586. 92  Stat.  2485  (November  3. 
1978)). 

The  Secretary  of  Energy,  by 
Delegation  Order  No.  0204-108  (48  FR 
55664,  December  14, 1983),  as  amended 
(51  FR  19744.  May  30. 1986).  delegated  to 
the  Administrator  of  Western  the 
authority  to  develop  power  and 
transmission  rates;  to  the  Under 
Secretary  of  Energy,  the  authority  to 
confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis;  and  to 
the  FERC,  the  authority  to  confirm, 
approve,  and  place  in  effect  on  a  final 
basis,  to  remand,  or  disapprove  those 
rates. 


The  Procedures  establish  the  method 
for  confirmation  and  approval  on  an 
interim  basis  by  the  Under  Secretary  of 
Energy  for  new,  revised,  or  extended 
power  and  transmission  rates  and 
provide  for  opportunities  for  interested 
members  of  the  public  to  participate  in 
the  development  of  such  rates.  These 
procedures  supplement  Order  No.  0204- 
108  with  respect  to  the  activities  of  the 
Under  Secretary  and  the  power 
marketing  administration. 

Environmental  compliance:  In 
compliance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Department  of  Energy  (DOE) 
Regulations  published  in  the  Federal 
Register  on  March  28, 1980  (45  FR  20694- 
20701),  as  amended.  Western  normally 
prepares  environmental  assessments  for 
proposed  rate  adjustments  which 
exceed  the  rate  of  inflation  in  the  period 
since  the  last  adjustment. 

Western  will  complete  an 
environmental  assessment  of  the 
proposed  rate  increase  prior  to  its 
implementation.  If  the  environmental 
assessmenUindicates  the  rate  increase 
could  result  in  significant  impacts  on  the 
human  environment,  and  environmental 
impact  statement  will  be  prepared. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.),  each 
agency,  when  required  by  5  U.S.C.  553  to 
publish  a  proposed  rule,  is  further 
requli'ed  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  smal 
entities.  In  this  instance,  the  rate 
adjustment  for  Fry-Ark  relates  to 
nonregulatory  services  provided  by 
Western  at  a  particular  rate.  Under  5 
U.S.C.  601(2),  rates  or  services  of 
particular  applicability  are  jiot 
considered  "rules"  within  the  meaning 
of  the  Act.  Since  the  rate  for  Fry-Ark 
power  is  of  limited  applicability  and  is 
being  set  in  accordance  with  specific 
regulations  and  legislation  under 
particular  circumstances,  Western 
believes  that  no  flexibility  analysis  is 
required. 

Determination  Under  Executive  Order 
12291 

The  DOE  has  determined  that  this  is 
not  a  major  rule  because  it  does  not 
meet  the  criteria  of  section  1(b)  of 
Executive  Order  12291,  46  FR  13193, 
(February  19. 1981).  Western  has  an 
exemption  from  sections  3,  4,  and  7  of 
Executive  Order  12291. 


Issued  at  Golden.  Colorado.  May  30, 1986. 
William  H.  Clagett, 
Administrator. 

[FR  Doc.  86-13341  Filed  6-12-86;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR— Region  6— FRL-3031-71 

Air  quality:  Approvals  and  Extensions 
of  PSD  Permits 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA). 
Region  6,  has  issued  Prevention  of 
Significant  Deterioration  (PSD)  permits 
to  the  following: 

1.  PSD-TX-672— General  Electric 
Company:  This  permit,  issued  on 
January  10, 1986,  authorized  the 
construction  of  a  cogeneration  plant  to 
be  located  on  West  Bay  Road, 
approximately  1.5  miles  east  of 
Baytown.  Chambers  County,  Texas. 

2.  PSD-TX-256M-1— United  States 
Gypsum  Company:  Lime  manufacturing 
plant  located  on  Wald  Road, 
approximately  five  miles  south  of  New 
Braunfels,  Comal  County,  Texas.  PSD- 
TX-256M-1  modified  PSD-TX-256  to 
authorize  an  increase  in  the  maximum 
kiln  production  capacity  from  600  lo  850 
tons  per  day  with  an  increase  in  the 
limestone  feed  rate  from  48.5  to  70  tons 
per  hour,  and  a  change  in  the  NO, 
emission  rate  from  75  to  77.2  pounds  per 
hour.  This  modified  permit  was  issued 
on  February  5, 1986. 

3.  PSD-TX-630M-2— Amoco 
Production  Company:  Slaughter 
Gasoline  Plant  located  approximatley 
four  miles  west  of  Sundown.  Hockley 
County,  Texas.  PSD-TX-630M-2 
modifies  PSD-TX-630M-1  to  authorize 
the  installation  of  an  auxiliary  sweet 
natural  gas  fired  142  MM  Btu/hr  burner 
in  the  waste  heat  recovery  section  of  the 
gas  turbine  exhaust.  This  modifed 
permit  was  issued  on  February  5, 1986. 

4.  PSD-TX-671— Shintech, 
Incorporated:  This  permit,  issued  on 
February  6, 1986,  authorizes  the 
construction  of  two  railcar  unloading 
stations  for  VCM  at  the  existing 
chemical  plant  located  at  5618  Highway 
332  East,  Freeport,  Brazoria  County. 
Texas. 

5.  PSD-TX-651— U.S.  Brick. 
Incorporated:  This  permit,  issued  on 
February  13, 1986,  authorizes  the 
construction  of  separate  stacks  for  each 
kiln  and  allows  an  increase  in  the  sulfur 
content  of  the  raw  material  at  the 
existing  brick  manufacturing  facility 
located  at  500  NE.  14th  Avenue.  Mineral 
Wells.  Palo  Pinto  County  Texas. 
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6.  PSD-TX-i73— Fanmland  Industries. 
Incorporated:  This  permit,  issued  on 
February  18, 1986.  authorizes  the 
installation  of  three  natural  gas  fired 
reciprocating  engines  at  the  existing  gas 
processing  plant  located  approximately 
seven  miles  southwest  of  Mertzon.  Irion 
County,  Texas. 

7.  PSD-TX-332M-2— Texas  Eastman 
Company:  Chemical  process  plant 
located  on  Kodak  Boulevard, 
approximately  five  miles  southeast  of 
Longview.  Harrison  Conty.  Texas.  PSD- 
TX-332M-2  modified  PSD-TX-332M-1 
to  authorise  the  installation  of  new 
hydrocracking  unil  and  ■  aew  organic 
chemical  manufacturing  facility  at  tfce 
existing  plant.  This  modified  permit  was 
issued  on  February  19, 1986. 

8.  PSD-TX-eei— Texas  Utilities 
Electric  Company:  This  permit  issued 
on  February  26, 1986.  authoriaes  the 
construction  of  six  natural  gas  and  oil 
fired  turbine  units  at  the  existing 
Morgan  Creek  Power  Plant  located  on 
Highway  163,  approximately  four  miles 
southwest  of  Colorado  City.  Mitchell 
County.  Texas. 

9.  PSD-TX-662— Texas  Utilities 
Electric  Company:  This  pemut.  issued 
on  February  26. 1986,  authorizes  the 
construction  of  four  natural  gas  and  oil 
fired  turbine  units  at  the  existing 
DeCordova  Steam  Electric  Station 
located  on  Walters  Bend,  approximately 
four  miles  southeast  of  Granbury,  Hood 
County,  Texas. 

10.  PSD-TX-663— Texas  Utilities 
Electric  Company:  This  permit,  issued 
on  February  26, 1986,  authorizes  the 
construction  of  five  natural  gas  and  oil  . 
fired  lurbine  units  at  the  existing 
Permian  Basin  Steam  Electric  Station 
located  on  Highway  80.  approximately 
three  miles  west  of  Monahans,  Ward 
County,  Texas. 

11.  PSD-TX-e05M-l— Capitol 
Cogeneration  Company,  Ltd.:  Natural 
gas  and  oil  fired  congeneration  facility 
at  the  Celanese  Clear  Lake  plant  located 
approximately  eight  miles  east  of 
Pasadena,  Harris  County.  Texas.  PSD- 
TX-605M-1  modified  PSD-TX-605  to 
reflect  the  actually  sampled  particulate 
matter  emissions  rate  during  natural  gas 
firing.  This  nwdified  permit  was  issued 
on  March  24, 1986. 

12.  PSD-TX-675— Sid  Richardson 
Carbon  and  Gasoline  Company:  This 
permit,  issued  on  March  27, 1986, 
authorizes  the  construction  of  a  natural 
gas  sweetening  and  dehydration  plemt  at 
the  existing  Bass  North  Word  Edwards 
facility  located  on  Highway  318. 
approximately  four  miles  southwest  of 
Hallettsville,  Lavaca  County.  Texas. 

13.  PSD-TX-370M-2— Guardian 
Industries  Corporation:  Glass 
manufacturing  facility  located  on 


Highway  287.  approximately  1.5  miles 
southeast  of  Corsicana.  Navarro  County.. 
Texas.  PSD-TX-370M-2  modifies  PSI>- 
TX-370M-1  to  authorize  an  increase  of 
the  particulates  and  nitrogen  oxides 
emissions  to  25  pounds  per  hour  (1.0 
pound  per  ton)  and  600  pounds  per  hour, 
respectively.  This  modified  permit  was 
issued  on  March  28, 1986. 

14.  PSD-TX-194M-2— Texas  Cement 
Company:  Portland  Cement  Plant 
located  on  FW  Road  2770, 
approximately  two  miles  southwest  of 
Buda,  Hays  County.  Texas.  PSD-TX- 
194M-2  modifies  PSD-TX-194M-1  to 
authorise  an  increase  in  the  NO,  and 
TSP  emission  hmitations.  from  240  Ib/hr 
to  600  Ib/hr  and  33.7  Ib/hr  to  57.7lb/hr. 
respectively,  for  the  combined  emissions 
from  the  2  preheaters  and  the  alkali 
bypass.  The  permit  also  authorizes  the 
company  to  bum  a  coke/coal  mixture  as 
fuel  for  the  cement  kiln  instead  of  coal 
only.  This  modified  permit  was  issued 
on  March  28, 1986. 

15.  PSD-LA-535 — Borden  Chemical: 
This  permit,  issued  on  March  28. 1986, 
authorizes  the  constuction  of  a 
combmed  cycle  gas  twbine 
cogeneration  facility  at  the  existing 
chemical  plant  located  in  Geismar. 
Ascension  Parish,  Louisiana. 

These  permits  have  been  issued  under 
EPA's  Prevention  of  Significant 
Deterioration  of  Air  Qoality  Regulations 
at  40  CFR  52.21.  as  amended  August  7. 
1980.  The  time  period  established  by  the 
Consolidated  Permit  Regulations  at  40 
CFR  124.19  for  petitioning  the 
Administrator  to  review  any  condition 
of  the  permit  decisions  has  expired. 
Surfi  a  petition  to  the  Administrator  is, 
under  5  U.S.C.  704.  a  prerequisite  to  the 
seeking  of  judicial  review  of  the  final 
agency  action.  No  petitions  for  review  of 
these  permits  have  been  filed  with  the 
Administrator. 

Notice  is  hereby  given  that  the 
lEnvironmental  Protection  Agency  (EPA). 
Regione,  has  extended  the  expiration 
date  of  the  following  Prevention  of 
Significant  Deterioration  (PSD)  permits: 

1.  PSD-TX-613 — Basic  Resoorces. 
Incorporated:  This  permit,  issued  on 
November  1, 1984.  authorizes  the 
construction  of  an  in-situ  lignite 

•  gasification  facility  to  be  located 
approximately  three  miles  west  of 
Tanglewood.  Lee  County.  Texas.  The 
company  has  postponed  the  start  of 
construction  due  to  economic 
conditions.  The  extension  was  granted 
on  January  13, 1966,  to  a  new  exph^tion 
date  of  November  1. 1987. 

2.  PSD-TX-ei8— Tenneco 
Cogeneration  Development  (formerly 
Petro-Tex  Chemical):  This  permit,  issued 
on  June  28. 1984,  authorizes  the 
construction  of  a  cogeneration  faciUty  to 


be  located  at  8600  Park  Place  in 
Houston,  Harris  County,  Texas.  The 
company  has  postponed  the  start  of 
construction  due  to  financial 
considerations.  The  extension  was 
granted  on  January  13. 1986,  to  a  new 
expiration  date  of  June  28. 1987. 

3.  PSD-NM-350— Southern  Union 
Refining  Company:  This  permit,  issued 
on  November  8, 1981,  authorizes  the 
modification  of  the  existing  petroleum 
refinery  located  on  Highway  18, 
approximately  five  miles  south  of 
Lovington.  Lea  County,  New  Mexico. 
The  company  has  postponed  the  start  of 
construction  due  to  the  deterioration  of 
economic  conditions*  The  additional 
extension  was  granted  on  February  26. 
1986.  to  a  new  expiration  date  of  May  8, 
1986. 

4.  PSD-NM-422— Bloomfield  Refining 
Company:  (formerly  Plateau, 
Incorporated)  This  permit  issued  on  June 
11. 1982.  authorizes  the  modification  of 
the  existing  refinery  located  on  Sullivan 
Road,  approximately  one  mile  southeast 
of  Bloomfield.  San  Juan  County,  Texas. 
The  company  has  postponed  the  start  of 
construction  due  to  the  deterioration  of 
economic  conditions  in  the  oil  industry. 
The  additional  extension  was  granted 
on  February  26, 1986.  to  a  new 
expiration  date  of  December  1:^986. 

The  PSD  regalation  at  40  CFP* 
52.21(r)(2)  states  that  the  Administrator 
may  extend  the  18-month  period  in 
which  construction  must  commence  if 
the  company  shows  that  an  extension  is 
justified. 

A  notice  of  EPA's  proposed  action  to 
extend  these  PSD  permits  was  published 
in  a  newspaper  in  the  affected  area  of 
the  facility. 

Documents  relevant  to  the  above 
actions  are  available  for  pubUc 
inspection  during  normal  business  hours 
at  the  Air.  Pesticides  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  6. 1201  Elm  Street. 
Dallas.  Texas  75270. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  judicial  review  of  the  approval 
of  these  actions  is  available,  if  at  all, 
only  by  the  filing  of  a  petition  for  a 
review  in  the  United  States  Fifth  Circuit 
Court  of  Appeals  for  sources  in  Texas 
and  Louisiana  and  in  the  Tenth  Circuit 
Court  of  Appeals  for  sources  in  New 
Mexico,  within  60  days  of  June  13. 1986. 
Under  section  307(b)(2)  of  the  Qean  Air 
Act.  the  requirements  which  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  dvil  op  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

This  notice  wiH  have  no  effect  on  the 
National  Ambient  Air  Quality 
Standards. 


The  Office  of  Management  and  Budget 
has  exempted  this  information  notice 
from  the  requirements  of  section  3  of 
Executive  Order  12291. 

Dated:  June  3,  1986. 
Frances  E.  Phillips. 

Acting  Regional  Administrator.  Region  6. 
|FR  Doc  88-13387  Filed  6-12-86;  8:45  am) 
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IOW-10-FRL-3031-4] 

Water  pollution;  Proposed  General 
NPDES  Permit  for  Concentrated 
Animal  Feeding  Operations  in  Idaho 

agency:  Environmental  Protection 

Agency,  Region  10. 

action:  Rescheduling  of  public  hearings 

and  extension  of  the  public  comment 

period. 

summary:  On  May  9, 1986,  EPA 
provided  notice  of  the  proposed  general 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  for 
concentrated  animal  feeding  operations 
in  Idaho.  The  public  comment  period 
and  public  hearings  were  also 
published.  At  the  request  of  the  Idaho 
Dairymen's  Association,  Inc.  and  due  to 
extensive  public  interest,  EPA  is  today 
providing  notice  that  these  hearings 
have  been  rescheduled,  additional 
hearings  will  be  added,  and  the  public 
comment  period  has  been  extended. 
DATES:  Public  hearings  formerly 
scheduled  for  June  11  and  12, 1986.  in 
Twin  Falls  and  Boise,  Idaho, 
respectively,  have  been  cancelled. 
Hearings  have  been  rescheduled  on  the 
following  dates  at  the  indicated 
locations: 
Monday.  July  14, 1986:  University  Inn — 

Best  Western,  1516  Pullman  Road. 

Moscow,  Idaho 

Tuesday,  July  15, 1986:  Holiday  Inn, 

Convention  Center,  3300  Vista 

Avenue,  Boise,  Idaho 
Wednesday,  July  16, 1986:  Holiday  Inn, 

1350  Bluelakes  Blvd.  N..  Twin  Falls. 

Idaho 
Thursday,  July  17. 1986:  Idaho  State 

University,  Film  Theater,  Student 

Union  Bldg.,  8th  Avenue  entrance. 

Pocatello,  Idaho 

All  hearings  are  scheduled  to  begin  at 
1:00  p.m.  and  will  extend  to  5:00  p.m. 
Hearings  will  reconvene  at  7:00  p.m.  and 
continue  until  all  persons  have  been 
heard. 

Additionally,  the  public  comment 
period  has  been  extended.  Written 
comments  on  the  proposed  general 
permit  may  be  submitted  to  the  Seattle 
address  given  below  by  Ausut  1. 1986. 


ADDRESS:  Send  comments  to  Karen 
Harder,  U.S.  Environmental  Protection 
Agency,  Water  Permits  and  Compliance 
Branch,  M/S  521, 1200  Sixth  Avenue, 
Seattle,  Washington.  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Harder  at  the  Seattle  address 
above  or  by  telephone  at  (206)  442-1669 
for  FTS  399-1669. 

Dated:  June  2, 1986. 
RolMft  S.  Burd. 

Director.  Water  Division. 

[PR  Doc.  86-13389  Filed  6-12-88:  8:45  am] 
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[OPP-36110:  FRL-3032-31 

Pesticides;  Strychnine;  Notice  of 
Hearing  To  Reconsider  Registration 
Cancellation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  a 
hearing  to  reconsider  the  cancellation  of 
registration  of  strychnine  for  controlling 
skunks  to  suppress  rabies.  The  March 
1972  cancellation  was  based  on 
strychnine's  potential  adverse  effects  on 
nontarget  species,  including  endangered 
species,  and  the  lack  of  reliable 
evidence  on  the  benefits  of  predator 
control. 

The  Montana  Department  of  Livestock 
(Montana)  and  the  Wyoming 
Department  of  Agriculture  (Wyoming) 
have  submitted  to  EPA  applications  to 
register  strychnine  egg  baits  under 
section  3  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
for  use  to  suppress  the  incidence  and 
spread  of  rabies  by  killing  skunks  in 
areas  where  rabid  animals  have  been 
found.  EPA  finds  substantial  new 
evidence  in  its  review  of  the  proposed 
use  pattern  and  other  evidence 
submitted  with  the  applications  to 
warrant  a  hearing  for  modification  or 
reversal  of  the  Cancellation  Order. 
.  DATE:  Notices  indicating  an  intention  to 
participate  in  the  hearing  must  be  filed 
by  July  14. 1986. 

Procedures  for  submitting  a  notice  of 
intent  to  participate  in  the  hearing  are 
explained  in  Unit  IV  of  this  notice.  The 
Agency  will  subsequently  publish  a 
notice  in  the  Federal  Register 
announcing  the  date  on  which  the 
Agency  wiH  begin  to  receive  testimony 
and  exhibits  for  admission  into  the 
evidentiary  record. 

ADDRESSES:  Requests  to  participate  in 
the  adjudicatory  hearing,  identified  by 


the  document  control  number  |OPP- 
36110],  must  be  addressed  to:  Ms.  Bessie 
Hammiel,  Hearing  Clerk  (A-110),  Room 
.3708,  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460. 

All  published  reports,  letters,  and 
other  documents  cited  in  this  notice,  will 
be  available  for  public  inspection  in  Rm. 
236,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  Agency 
recommends  that  persons  wishing  to 
review  the  documents  contact  Ms. 
Frances  Mann  (703-557-3262),  in 
advance,  to  schedule  a  time  to  view  the 
available  material. 

FOR  FURTHER  INFORMATION  CONTACT! 
By  mail:  William  Miller,  Product 
Manager  (PM)  16,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Washington,  D.C.  20460 
Office  location  and  telephone  number 
Room  211.  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202 
(703-557-2600). 
SUPPlfMENTARY  INFORMATION:  This 
notice  is  arranged  into  four  units.  Unit  I 
discusses  the  regulatory  history  of 
predator  control  uses  of  strychnine  and 
provides  a  chronology  of  past  actions. 
Unit  II  describes  the  applications 
submitted  by  the  States  of  Montana  and 
Wyoming.  Unit  III  describes  the  basis 
for  the  Agency's  finding  that  substantial 
new  evidence  may  exist  which  warrants 
reconsideration  of  the  1972  cancellation 
and  suspension  of  the  predator  uses  of 
strychnine.  Unit  IV  discusses  certain 
procedural  matters  concerning  the 
hearing. 

I.  Background 

A.  1972  Cancellation  and  Suspension 
Order 

On  March  9, 1972,  the  Agency  issued 
PR  Notices  72-2  and  72-3,  published  in 
the  Federal  Register  of  March  18, 1972 
(37  FR  5718),  announcing  an  Order 
cancelling  and  suspending  the 
registrations  of  products  for  predator 
control  containing  strychnine,  as  well  as 
sodium  cyanide,  1080  (sodium 
fluoroacetate)  and  thallium  sulfate — 
three  other  compounds  used  as 
predacides.  The  order  was  not 
contested,  nor  was  judicial  review  of  the 
order  sought.  Accordingly,  the  order 
became  final  after  30  days. 

This  action  was  based,  in  part,  on  the 
findings  of  a  special  committee  chaired 
by  Dr.  Stanley  A.  Cain,  which  the  U.S. 
Department  of  the  Interior  (USDI)  and 
the  President's  Council  on 
Environmental  Quality  had 
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commissioiied  to  study  the  use  of 
chemical  toxicants  for  predator  control. 
(This  report  wiM  subsequently  be 
referred  to  as  the  Cain  Report.)  The 
committee's  findings  dealt  at  length  with 
the  effects  of  the  use  of  sodium  cyanide, 
strychnine,  and  1080  for  predator 
controL  The  report  pointed  out  the 
extreme  toxicity  of  these  compounds 
through  primary  and  secondary 
poisoning,  their  nonselechvity.  and  their 
potential  im|MCt  on  the  environment 

Neither  the  Caki  Report  nor  the  EPA 
(as  reflected  in  Ht  Notice  72-2) 
appeared  to  have  devoted  a  great  deal 
of  attention  to  the  control  of  rabies 
vectors.  The  Agency  was  silent  on  the 
issue  in  its  decision  document.  The  Cain 
Report  devoted  about  two  of  200  pages 
to  the  subject  The  rest  of  this  report 
concentrated  on  the  use  of  predacides, 
or  their  alternatives,  to  control  predators 
of  livestock.  The  Report  did  comment  on 
the  ability  of  poisons  and  traps  to 
control  reservoir  populations  of  animals, 
such  as  skunks,  and  thereby  terminate 
rabies  epizootics  or  reduce  the  danger  to 
humans  and  domestic  Hvestockv 

In  1971,  the  Cain  Report  (p.  105) 
reported  Aat  in  most  states  there  was 
little  or  no  current  research  to  eincidate 
the  epidemiology  of  rabies.  The  states  of 
New  York  and  Ilhnois  were  exceptions 
to  this  pattern.  Both  had  intensive  and 
costly  programs  of  animal  killing,  but 
also  had  studied  the  results  of  their 
control  efforts.  In  New  York,  where  wild 
animal  control  (foxes)  was  initiated 
before  a  rabies  outbreak  began,  they 
reported  a  lessened  incidence  of  rabies 
for  several  years  in  some  areas.  In 
Illinois,  where  wild  animal  control 
(striped  skunk)  was  initiated  after  a 
rabies  outbreak  began  (which  was  the 
usual  pattern  in  most  states),  the 
benefits  were  negligible. 

The  Cain  Report  (p.  106)  also  cited  a 
1971  draft  report  by  the  National 
Academy  of  Sciences,  which 
recommended: 

Abolii^  persistent  trapping  or  poisoning 
campaigns  for  the  purpose  of  rabies  control. 
No  evidence  exists  that  these  costly  and 
politically  attractive  progranu  produce  either 
a  reduction  in  wildlife  reservoirs  or  in  rabies. 
The  money  can  be  belter  spent  on  research, 
vaccination,  compensation  to  stockmen  for 
losses  and  on  education  on  warning  the 
public. 

Emphasize  control  in  high  contact  areas 
(picnic  grounds,  camps,  suburban  areas,  etc.) 
by  removal  of  particular  animals,  by 
elimination  of  shelter  and  of  food,  and  by 
public  warnings. 

The  Cain  Report  (p.  106)  concluded 
that  "...  the  traditional  effort  to 
control  rabies  by  killing  animals  is  an 
exercise  in  futility  .  .  ."  It 
recommended  that  money  being  then 


spent  for  management  of  rabies  should 
be  spent  in  research  "to  breach  the 
apfiarent  impasse  in  methodology  of 
rabies  control." 

As  indicated  above,  the  1972 
Cancellation  Order,  itself,  makes  no 
mention  of  the  use  of  strychnine  as  a 
method  to  control  skunks  and  reduce  the 
spread  of  rabies,  though  registrations  for 
such  a  use  existed.  The  only  pests 
mentioned  were  coyotes,  foxes,  badgers, 
and  wolves.  The  use  pattern  described 
for  strychnine  was  that  of  dropping 
meat,  lard,  or  tallow  baits  along  animal 
trails  and  near  non-game  carcasses.  The 
Order  was  especially  concerned  about 
the  "unattended  and  unsupervised  use 
of  poisons  over  large  areas  of  land". 

In  discussing  benefits,  the  Order  only 
dealt  with  the  reduction  of  livestock 
(especially  sheep)  and  poultry  losses.  In 
weighing  the  hazards  and  benefits  of 
predator  control  agents,  the 
Administrator  said. 

No  apparent  circumstances  exist  to 
counterbalance  this  distinct  hazard  and 
suggest  that  the  poasibility  of  irremedable 
loss  is  outweighed  by  the  harm  that  might 
occur  from  their  nonsvailabtlity  during  a 
period  of  suspenmon.  The  situation  might 
well  be  differeirt  were  the  removal  of  theae 
poisons  from  the  market  likely  to  affect 
human  healtk  or  the  supply  of  a  staple  food 
stuff;  or  were  there  no  apparent  alternatives 
available,  the  balance  might  be  differently 
struck.  This,  however,  is  not  true. 

The  Administrator  concluded  that 
these  predator  control  uses,  which 
offered  only  ill-defined  and  speculative 
benefits,  presented  an  imminent  hazard 
to  the  public.  Therefore,  he  cancelled 
and  suspended  registrations  with  these 
uses. 

In  sunmiary,  although  EPA's  1972 
Cancellation  Order  applied  to 
strychnine  products  used  to  control  both 
predators  of  livestock  and  vectors  of 
rabies  (including  skunks),  the  Agency's 
rationale  within  the  order,  itself,  focused 
exclusively  on  the  risks  and  benefits  of 
strychnine's  use  to  control  livestock 
predators.  The  only  discussion  of  either 
the  risks  or  benefits  of  using  strychnine 
to  control  vectors  of  rabies  appeared  in 
a  few  pages  of  the  200-page  Cain  Report, 
which  the  Agency  referenced  to  support 
its  order  banning  all  predator  uses  of 
strychnine. 

B.  Legal  Background 

Title  40,  Part  164,  Subpart  D— Rules  of 
Practice  for  AppHcations  Under  sections 
3  and  18  to  Modify  or  Cancel  Suspension 
Order,  states  that  any  application  under 
section  3  of  FIFRA  to  allow  use  of  a 
pesticide  at  a  site  and  on  a  pest  for 
which  registration  has  been  finally 
cancelled  constitutes  a  petition  for 
reconsideration  of  the  previous 


cancellation  order.  (40  CFR  164.130).  The 
regulations  require  the  Administrator  to 
review  the  application  and  supporting 
data  to  determine  whether 
reconsideration  is  warranted. 
Specifically,  the  Administrator  must 
determine  whether 

1.  The  applicant  has  presented 
substantial  new  evidence  which  may 
materially  affect  the  prior  cancellation 
or  suspension  order  and  which  was  not 
available  to  the  Administrator  at  the 
time  he  made  his  final  cancellation  or 
suspension  determination. 

2.  Such  evidence  could  not  through 
the  exercise  of  due  diligence,  have  been 
discovered  by  the  parties  to  the 
cancellation  or  suspension  proceeding 
prior  to  the  issuance  of  the  final  order. 

If  substantial  new  evidence  is  found 
to  exist,  the  regulations.  40  CFR  164.131. 
require  that  a  Federal  Register  notice  be 
pubhshed  setting  forth  this 
determination  and  briefly  describing  the 
basis  for  the  determination.  The  notice 
must  also  announce  a  formal  public 
hearing  to  review  the  evidence  and  to 
determine  whether  to  modify  or  reverse 
the  prior  order.  The  notice  must  irtclude 
a  schedule  for  the  hearing  process.  The 
burden  of  proof  rests  with  the  applicant 
for  registration. 

Section  164.133  allows  the 
Administrator  to  waive  the  hearing  if  he 
makes  the  follovsring  findings: 

a.  The  pesticide  use  will  not  pose  a 
human  health  hazard  and  is  necessary 
to  prevent  an  imacceptable  risk  to 
human  health  or  to  fish  and  wildlife 
populations. 

b.  There  is  no  other  feasible  solution 
to  sach  risk. 

c.  The  time  available  is  insufficient  to 
permit  convening  a  hearing. 

d.  The  public  interest  requires  the 
granting  of  the  requested  use  as  soon  as 
possible. 

C.  Past  Emergency  Exemptions 

Section  18  of  FIFRA  allows  the 
Administrator  of  EPA  to  exempt  any 
Federal  or  State  agency  from  any 
provision  of  the  Act  if  he  determines 
that  emergency  conditions  exist  that 
require  such  an  exemption.  Regulations 
have  been  promulgated  which  specify 
the  criteria  for  determining  whether  an 
emergency  condition  exists.  (40  CFR 
Part  166). 

Montana  and  Wyoming  have 
requested  and  received  emergency 
exemptions  for  the  use  of  strychnine  to 
control  rabid  skunks  %ince  1973. 
Montana  has  been  authorized  this  use 
every  year  since  1973.  and  Wyoming  has 
received  exemptions  in  six  of  those 
years.  The  decision  to  grant  emergency 
exemptions  for  this  use  of  strychnine  in 


the  past  was  based  on  the  Agency's 
finding  that  emergency  conditions 
existed  and  that  the  Subpart  D  criteria 
allowing  for  emergency  waiver  of  a 
hearing,  40  CFR  164.133,  had  been  met. 

However,  iri  reviewing  the  emergency 
exemption  requests  in  1985,  the  Agency 
determined  that  it  had  misinterpreted 
the  Subpart  D  regulations  and  that,  prior 
to  even  considering  whether  or  not  the 
hearing  could  be  waived,  a 
determination  had  to  be  made  that 
substantial  new  evidence  exists  which 
may  warrant  a  reconsideration  of  the 
prior  cancellation  order. 

The  Agency  was  unable  to  make  such 
a  determination  regarding  the 
emergency  exemption  requests  and 
consequently  published  a  notice  in  the 
Federal  Register  of  May  17, 1985  (50  FR 
20600)  of  its  intent  to  deny  the  requests. 
Interested  persons  were  invited  to 
submit  comments  and  any  information 
which  could  be  considered  to  constitute 
substantial  new  information. 

In  response  to  this  notice  and 
subsequent  conversations  with  EPA 
personnel,  both  Montana  and  Wyoming 
submitted  additional  information  that 
the  Agency  determined  to  be 
substantial.  As  a  result  of  this 
determination,  as  well  as  the  finding 
that  emergency  conditions  existed  with 
respect  to  rabid  skunks  and  that  the 
criteria  necessary  for  waiving  the 
Subpart  D  hearing  had  been  met,  the 
Agency  granted  emergency  exemptions 
to  Montana  and  Wyoming  on  November 
6, 1985  (50  FR  48835). 

II.  Applications  for  Registration 

On  March  5, 1975,  Montana  submitted 
an  application  (EPA  File  Symbol  35975- 
R)  to  register  strychnine  to  control 
skunks  in  Montana  where  rabies  posed 
a  potential  health  threat.  On  October  15, 
1985,  Wyoming  submitted  an  application 
(EPA  File  Symbol  35978-T)  for 
essentially  the  same  use  pattern.  On 
October  23, 1985,  Montana  submitted  a 
second  application  (EPA  File  Symbol 
35975-E)  to  register  strychnine  for  thjs 
use.  It  is  these  two  applications  that  will 
be  addressed  in  proceedings  to 
reconsider  the  1972  Cancellation  Order 
and  that  are  summarized  below. 

1.  The  purpose  of  these  registrations 
would  be  to  suppress  the  spread  of 
rabies  to  humans  and  domestic  animals. 
This  aim  would  be  accomplished  by 
reducing  local  populations  of  skunks, 
which  are  the  primary  vectors  of  rabies 
in  these  two  states. 

2.  Strychnine  baits  would  be  used 
only  by,  or  under  the  direct  supervision 
of.  Federal,  State,  or  local  government 
employees  who  have  been  specifically 
trained  and  certified  for  control  of 


animals  that  may  transmit  disease  to 
humans  or  other  susceptible  animals. 

3.  Strychnine  baits  could  only  be 
placed  within  a  five-mile  radius  of  the 
point  at  which  a  laboratory-confirmed 
rabid  animal  was  collected. 

4.  The  maximum  number  of  eggs  that 
could  be  placed  within  this  five-mile 
radius  of  a  laboratory-confirmed  rabid 
animal  would  be  1,200.  The  maximum 
number  of  eggs  that  could  be  placed 
within  any  one  square  mile  is  150.  Only 
the  EPA  could  authorize  placement  of 
eggs  in  a  larger  area  or  authorize 
placement  of  additional  eggs. 

5.  The  only  bait  carrier  for  the 
strychnine  would  be  eggs.  No  lard  or 
tallow  baits  would  be  used. 

6.  Baits  could  only  be  stored  in  a  dry, 
locked  place  inaccessible  to  children, 
pets,  and  domestic  animals. 

7.  All  strychnine  egg  baits  and  bait 
containers  used  for  field  distribution 
would  be  marked  externally  in  three 
locations  with  the  word  "Poison"  in  red 
ink.  In  addition,  each  egg  would  be 
injected  with  a  green  food  dye. 

8.  Elevated  warning  signs  approved  by 
Montana  or  Wyoming  would  be  placed 
at  entry  points  to  premises  where 
strychnine  egg  baits  would  be  used. 

9.  Written  permission  would  be 
secured  from  the  landowner,  lessee,  or 
person  in  charge  and  responsible  for  the 
use  of  the  land  before  any  strychnine 
egg  baits  would  be  placed. 

10.  Before  any  baits  could  be  placed 
near  a  town,  the  county  sheriff,  the  local 
game  and  fish  warden,  the  county 
agricultural  extension  agent,  the  weed 
and  pest  control  supervisor,  and  the 
chief  of  police  would  be  notified. 

11.  When  baits  are  to  be  placed  close 
to  human  residences,  the  public  would 
be  notified  through  the  news  media  prior 
to  the  placement. 

12.  Baits  would  not  be  placed  within 
one  mile  of  a  prairie  dog  town,  unless  a 
pre-control  survey,  conducted  in 
accordance  with  approved  techniques  of 
the  Office  of  Endangered  Species,  USDI, 
indicates  that  black-footed  ferrets  are 
not  present.  Baits  would  also  not  be 
placed  within  one  mile  of  any  site  where 
the  presence  of  a  black-footed  ferret  has 
been  confirmed  within  the  last  5  years. 

13.  Baits  would  not  be  placed  within 
100  feet  of  water  wells,  ponds,  and 
streams,  or  within  100  yards  of  human 
habitation. 

14.  The  maximum  number  of 
strychnine  egg  baits  that  can  be  placed 
at  any  one  location  would  be  two.  The 
only  permissible  placement  locations 
would  be  near  the  entrance  to  skunk 
dens  or  other  areas  commonly  occupied 
by  skunks,  such  as  abandoned  buildings, 
junk  piles,  road  culverts,  haystacks, 
garbage  dumps,  and  rock  piles. 


15.  All  bait  locations  would  be 
marked  with  appropriate  Hagging  to 
ensure  that  eggs  are  not  overlooked 
during  monitoring  and  to  enhance 
recovery  of  unconsumed  baits. 

16.  All  baiting  sites  would  be 
monitored  at  least  once  a  week.  If 
strychnine  egg  baits  were  missing  and 
no  carcass  could  be  found  at  the  bait 
site,  a  search  would  be  made  and  a 
written  record  kept  of  the  specific  area 
searched. 

17.  Egg  baits  could  not  be  left  in  a 
treatment  area  more  than  30  days  after 
the  discovery  of  a  confirmed  rabid 
skunk. 

18.  All  uneaten  and  partially  eaten 
baits  and  their  containers  would  be 
destroyed  by  burning  or  placing  in  a 
hole  or  trench  18  inches  deep.  Animals 
killed  by  baits  would  be  burned  or 
buried  in  remote  locations  at  a  safe 
distance  from  human  habitation  and 
water  supplies. 

19.  Field  records  would  be  maintained 
by  the  project  supervisor  and  would 
contain  the  following  information: 

a.  The  name  of  the  person  submitting 
the  confirmed  rabid  animal. 

b.  The  laboratory  nimiber  of  the 
confirmed  animal. 

c.  The  location  of  each  egg  bait 
placed. 

d.  The  date  of  each  egg  bait 
placement. 

e.  The  dates  when  each  egg  bait 
placement  is  monitored. 

f.  The  number  of  egg  baits  missing 
and/or  replaced  during  monitoring. 

g.  The  number  of  target  and  nontarget 
animals  taken  with  strychnine  egg  baits. 

h.  The  number  and  location  of  each 
warning  sign  placed. 

i.  Any  accidents  involving  strychnine 
egg  baits. 

j.  The  signature  of  the  project 
supervisor. 

20.  Written  reports  would  be 
submitted  to  the  appropriate  EPA 
personnel  providing  information 
requested  by  them. 

III.  Basis  of  the  Decision  to  Hold 
Subpart  D  Hearings 

As  indicated  in  Unit  IB— Legal 
Background,  the  applications  by 
Montana  and  Wyoming  to  control 
skunks  to  suppress  the  incidence  and 
spread  of  rabies  constitute  petitions  for 
reconsideration  of  the  1972  Cancellation 
Order.  Therefore,  the  Agency  must 
review  the  data  submitted  with  these 
applications  to  determine  (1)  if  there  is 
substantial  new  evidence  that  was  not 
available  to  the  Administrator  at  the 
time  of  the  1972  Order  and  (2)  if  these 
data  could  have  been  discovered  at  that 
time.  The  evidence  presented  by 
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Montana  and  Wyoming  is  summarized 
and  discussed  below. 

A.  lncrease<rRabies  Problem 

Montana  and  Wyoming  submitted 
substantial  new  evidence  regarding  the 
increased  rabies  problems  in  their 
states.  Between  1964  and  1981.  Montana 
has  logged  a  total  of  552  cases  of  rabies, 
500  (90.6  percent)  of  which  involved 
skunks.  The  total  number  of  positive 
cases  of  skunk  rabies  is  given  in  the 
following  table. 


Number  of  PosmvE  Skunk  Rabies.  Cases  in 
MONTANA  From  1964  to  1961.  in  S-Year 
Intervals 


3-yMr  inlanil 


1964  K>  1906.. 
1967  10  1968.. 
1970  10  1972.. 
1973  10  197S- 
1976  10  1978. 
1979  10  1961 .. 

ToW  — 


NuintMf 


22 

14 

6 

22« 

126 
106 


500 
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These  data  show  that  after  1972,  the 
year  of  the  Cancellation  Order,  there 
was  a  dramatic  increase  in  the  observed 
incidence  of  skunk  rabies  in  Montana 
and  that  post-1972  cases  of  skunk  rabies 
have  remained  high  in  the  years 
following  1972,  in  comparison  to  1964- 
1972  levels. 

In  1985,  when  strychnine  was 
unavailable  for  skunk  control  during 
major  portions  of  the  year  (May-October 
for  Montana  and  January-October  for 
Wyoming),  both  Montana  and  Wyoming 
showed  dramatic  increases  in  the 
incidence  of  rabies.  As  of  October  1985, 
131  persons  in  Montana  have  been 
required  to  undergo  medical  treatment 
for  rabies  exposure.  The  number  for  all 
of  1984,  when  strychnine  was  available, 
was  62.  In  the  3-month  period  of  August- 
October,  there  were  48  confirmed  cases 
of  rabies  in  wild  and  domestic  animals 
for  1985  and  23  cases  for  1984.  In 
Wyoming,  the  incidence  of  rabies  in 
skunks  in  Johnson,  Sheridan, and 
Campbell  Counties  has  increased 
recently.  In  these  three  counties,  there 
were  29  cases  of  rabies  in  skunks  as  of 
October  1985.  During  the  previous  year 
there  were  no  cases. 

B.  Efficacy  of  Strychnine 

Montana  and  Wyoming  submitted 
substantial  new  evidence  in  three  areas 
regarding  the  use  of  strychnine  to  kill 
skunks  and  to  suppress  or  limit  rabies: 
(1)  The  selectivity  of  strychine  egg  baits 
in  killing  skunks,  (2)  the  efficacy  of 
strychnine  pellets  in  rabies  suppression. 


and  (3)  the  efficacy  of  strychnine  egg 
baits  in  rabies  suppression. 

1.  Selectivity  of  Strychnine  Egg  Baits. 

Both  Montana  and  Wyoming  have 
submitted  much  data  regarding  the 
selectivity  of  using  egg  baits  to  kill 
skunks.  Skunks  comprise  the  vast 
majority  of  all  animals  found  to  have 
been  taken  by  strychnine  eggs  for  many 
individual  counties.  For  example, 
Wyoming  reported  that,  in  1975  and 
1980,  respectively,  89  percent  and  83 
percent  of  all  animals  found  dead 
because  of  exposure  to  egg  baits  in 
Campbell  County  were  skunks  and  that, 
for  the  same  two  years,  96  percent  and 
96  percent  of  all  animals  found  dead 
from  egg  baits  in  Crook  County  were 
skunks. 

The  above  information  should  be 
qualified  by  the  fact  that  a  majority  of 
all  eggs  placed  are  never  recovered  and 
that  skunks  are  easier  to  find  than  other 
animals  since  they  usually  scent  before 
dying.  For  this  reason,  the  reported 
selectivity,  as  indicated  by  the 
distribution  of  target  and  nontarget 
animals  recovered,  may  be  higher  than 
the  actual  selectivity. 

2.  Efficacy  of  Strychnine  Pellets  in 
Rabies  Suppression 

The  applicants  submitted  a  series  of 
papers  (Gurba.  1974;  Gunson.  et  al.  1978; 
Rosatte,  et  ai  1983;  Rosatte.  1984) 
reporting  on  efforts  in  Alberta,  Canada, 
to  stop  the  westward  spread  of  rabies 
from  5ie  Province  of  Saskatchewan  to 
Alberta  by  establishing  an  18-by-380- 
mile  Border  Population  Reduction  Zone 
(BPRZ)  along  the  eastern  border  of 
Alberta.  Intensive  efforts  were  made  to 
reduce  skunk  populations  by 
distributing  stychnine-terated  pellets 
and  employing  several  non-chemical 
methods  (shooting,  gassing,  trapping). 
Alberta  hoped  that  the  reduction  of 
skunk  populations  would  slow  the 
spread  and  lower  the  incidence  of  rabies 
in  their  province. 

The  success  of  this  program  was 
studied  in  several  ways.  Gurba  (1974) 
reported  that  skunk  populations  were 
reduced  by  an  average  of  40  percent  in 
the  BPRZ  during  the  3-year  program.  The 
incidences  of  rabies  in  skunks  collected 
in  a  surveillance  program  in  1972  were 
36.8  percent  on  the  Saskatchewan  side 
of  the  BPRZ,  3.4  percent  within  the 
BPRZ,  and  less  than  1  percent  in  the 
remainder  of  Alberta. 

Comparing  the  proportions  of 
"suspect"  skunks  submitted  to 
laboratories  for  analysis,  Gunson,  et.  al 
(1978)  reported  that  the  incidence  of 
rabid  animals  in  Alberta  was 
consistently  much  lower  than  in 
Saskatchewan.  (A  "suspect"  skunk  is 


one  that  is  thought  may  have  rabies.) 
During  this  period,  27.9  to  65.7  percent  of 
the  "suspect"  skunks  analyzed  in 
Saskatchewan  were  found  to  have 
rabies.  In  Alberta.  0  to  7.3  percent  of 
"suspect"  skunks  were  positive  during 
the  same  period  of  time.  Although  skunk 
control  efforts  were  relaxed  during  the 
period  from  1974-1979.  no  rabid  animals 
were  diagnosed  in  the  BPRZ  from  1979 
through  November  of  1983  (Rosatte.  et 
al.,  1983). 

Subsequent  to  the  BPRZ  program, 
several  smaller  skunk  rabies  control 
programs  have  been  conducted  in 
Alberta  (Rosatte.  et  al.  1983).  These 
programs  have  been  run  in  Warner, 
Forty-Mile,  and  Newell  Counties.  As 
these  counties  are  located  in  the 
southern  part  of  the  province,  their 
skunk  rabies  problems  might  be  the 
result  of  spread  of  the  epizootic  from 
Montana.  As  of  late  1983,  Rosatte,  et  al. 
(1983)  reported  dramatic  reductions  in 
incidences  of  skunk  rabies  following 
vector  control  programs  in  Forty-Mile 
and  Newell  Counties,  but  not  in  Warner 
County. 

3.  Efficacy  of  Strychnine  Egg  Baits  in 
Rabies  Suppression 

According  to  records  kept  by  the 
states  under  past  section  18  exemptions, 
reports  of  rabies  in  the  vicinity  of 
treated  areas  is  significantly  reduced 
after  treatment,  and  in  some 
documented  cases  there  has  been  no 
reported  recurrence  in  11  years. 
Wyoming  submitted  detailed  accounts 
on  the  use  of  strychnine  eggs  in  their 
state  in  1974.  These  accounts  are 
summarized  by  location. 

a.  Gillette.  Campbell  County  (9/23- 
\0l22l7A).  Four  hundred  seventy  eight 
eggs  were  placed  within  a  three-mile 
radius  of  location  where  a  rabid  skunk 
was  found  on  Hines  Ranch.  Three 
hundred  seventy  eight  eggs  were 
missing.  Wildlife  carcasses  found 
included  50  skunks,  one  raccoon,  and 
one  red  fox.  Carcasses  were  found  for  14 
percent  of  all  eggs  not  recovered. 
Wyoming  states  that  there  have  been  no 
laboratory-confirmed  cases  of  rabies  in 
this  area  for  the  past  11  years. 

b.  Dayton.  Sheridan  County  (9/3- 
9/7/74).  Due  to  the  occurrence  of  a  rabid 
skunk  in  a  populated  area,  eggs  were 
placed  at  dusk  and  retrieved  al  dawn. 
Residents  were  advised  to  confine  pets 
at  night.  Four  hundred  twelve  baits  were 
placed.  Three  hundred  thirty-one  were 
recovered  and  81  were  missing.  Twenty 
two  dead  skunks  were  found  plus  one 
raccoon.  Carcasses  were  found  for  28 
percent  of  the  eggs  missing.  Six 
additional  skunks  were  shot  in  the  area. 
Wyoming  states  that  there  have  been  no 


laboratory-confirmed  cases  of  rabies  in 
this  immediate  area  "for  the  past  11 
years. 

c.  Hulett,  Crook  County  (9/7-9/30/74). 
One  hundred  forty-six  eggs  were  placed. 
Of  these,  17  were  recovered  and  129 
were  missing.  Ten  skunks,  one  raccoon, 
and  one  red  fox  were  found.  Six 
additional  skunks  were  shot  by  ranchers 
during  this  period.  Carcasses  were 
found  for  only  9  percent  of  the  missing 
eggs.  Wyoming  states  that  there  have 
been  no  laboratory-confirmed  cases  of 
rabies  in  this  immediate  area  in  the  past 
11  years. 

Since  1972,  state  experts  claim  to  have 
discovered  ways  to  enhance  the  efficacy 
of  strychnine  for  control  of  rabies. 
Unlike  the  pre-1972  use  pattern, 
strychnine  lard  baits  are  not  used 
because  they  are  not  considered  as 
selective  as  egg  baits.  Moreover,  sites  of 
application  since  the  1972  decision  have 
been  restricted  to  those  sites  where 
skunks  are  most  likely  to  be 
encountered.  Finally,  effectiveness  of 
the  treatment  should  be  enhanced  by  the 
requirement  that  sites  treated  be  limited 
to  those  in  which  a  case  of  rabies  has 
been  confirmed. 

C.  Hazard  to  Nontarget  Species 

The  use  pattern  currently  proposed  is 
more  restrictive  than  that  cancelled  as  a 
result  of  the  1972  decision,  and 
therefore,  the  hazards  to.nontarget 
species  may  be  reduced,  relative  to 
those  existing  14  years  ago. 

In  1972.  EPA  lacked  statutory 
authority  to  restrict  the  use  of  pesticides 
to  certified  applicators.  Since  that  time. 
Congress  has  amended  FIFRA  to  allow 
classification  of  more  hazardous 
pesticides  for  restricted  use.  Such 
classification  allows  use  only  by,  or 
under  the  direct  supervision  of.  certified 
applicators.  In  contrast  to  the 
indiscriminate  baiting  cited  in  the 
cancellation  decision,  the  Agency 
believes  that  the  certified  applicators 
(Federal,  State,  or  local  government 
employees  that  have  been  specifically 
trained  in  controlling  animal  disease 
vectors  and  who  would  supervise  this 
product's  use)  would  be  more  apt  to 
follow  labeling  directions  and 
restrictions.  Such  adherence  to  labeling 
would  be  likely  to  reduce  exposure  to 
nontarget  animals.  Limitations  on  the 
size  of  greeted  areas,  the  number  of 
baits  permitted,  and  the  duration  of 
exposure  all  should  lower  the  risk  to 
nontarget  species,  overcoming  some  of 
the  concerns  raised  in  the  cancellation 
decision  regarding  indiscriminate 
baiting  over  wide,  unpoliced  areas. 
In  addition,  the  States  have  made 
claims,  based  on  their  expert  opinions, 

that  egg  baits  are  more  selective  than 


lard  haWs  for  skunks  and  that  selectivity 
can  be  enhanced  by  careful  placement 
of  the  baits.  Both  types  of  baits  were 
allowed  in  1972  but  only  egg  baits  are 
being  sought  here.  Although  these 
contentions  are  not  substantiated  by 
empirical  data,  EPA  believes  that  they 
may  also  contribute  to  a  reduction  of 
risks  to  nontarget  animals. 

D.  Efficacy  of  Alternatives 

Although  the  Cain  Report  did  not 
discuss  in  detail  the  alternatives  to 
strychnine  for  control  of  rabies  vectors, 
a  number  of  methods  have  been  used  in 
the  past.  The  alternatives  to  the 
proposed  method  include  gas  cartridges, 
trapping  and  shooting  skunks,  and 
quarantining  and  vaccinating  domestic 
animals.  For  reasons  outlined  below, 
these  methods,  by  themselves,  would 
appear  to  be  unduly  costly  and 
inefficient  in  situations  were  strychnine- 
treated  egg  baits  could  be  used. 
However,  the  Agency  has  not  examined 
detailed  cost  comparisons  for  any  of  the 
control  methods  and  would  welcome 
any  such  comparative  data,  if  available. 
The  only  pesticide  products  registered 
to  kill  skunks  are  gas  cartridges.  These 
are  placed  in  skunk  dens,  where  the 
gases  generated  by  ignited  cartridges 
asphyxiate  the  animals.  Gas  cartridges 
have  three  problems.  They  will  only 
work  in  an  enclosed  space,  i.e.,  the  den, 
Therefore,  they  could  not  be  used 
effectively  in  junk  piles,  haystacks, 
garbage  dumps,  and  rock  piles,  which 
are  common  skunk  habitats  and  likely 
sites  for  control.  Secondly,  burning  gas 
cartridges  can  ignite  other  combustible 
materials.  Consequently,  they  could  not 
be  used  inside  of  buildings  or  haystacks. 
Thirdly,  one  must  be  able  to  locate  the 
den  and  exercise  control  when  the  . 
animals  are  present.  For  all  these 
reasons,  the  usefulness  of  gas  cartridges 
for  skunk  control  is  rather  limited. 

Trapping  skunks  has  special  problems 
of  its  own.  According  to  summary 
reports,  anecdotal  accounts  and 
opinions  of  state  personnel,  traps 
frequently  take  nontarget  wildlife  and 
domestic  animals.  Traps  are  more  costly 
to  use  than  strychnine  egg  baits.  In 
-  addition,  a  trapped,  possibly  rabid,  live 
animal  can  pose  additional  risk  to 
humans  and  pets. 

Hunting  skunks  is  very  selective. 
However,  discharging  firearms  in 
populated  areas  will  often  not  be  legal 
or  possible.  In  addition,  because  the 
skunk  is  a  nocturnal  animal,  shooting  is 
difficult  and  inefficient  as  a  primary 
means  of  population  reduction. 

Prophylactic  vaccination  is  effective 
for  pets  but  too  expensive  for  livestock 
(other  than  valuable  breeding  stock)  and 
people,  except  those  in  high  risk 


situations  (such  as  veterinarians  and 
vector  control  personnel).  Post  exposure 
vaccine  is  not  acceptable  to  most  people 
as  the  primary  defense  against  rabies 
because  of  its  expense  and  the  pain  and 
trauma  which  accompany  it. 
Vaccination  of  wildlife  is  not  technically 
feasible  at  the  present  time. 

Quarantining  of  potentially  exposed 
domestic  animals  is  currently  required 
in  some  states  like  Montana  but  is  not 
required  in  other  states  such  as 
Wyoming.  The  Agency  has  little  specific 
information  in  its  files  about  the  efficacy 
of  quarantining  in  suppressing  the 
spread  of  rabies. 

Because  of  the  lack  of  detailed  studies 
available  in  172  and  at  present,  the  EPA 
is  unable  to  determine  if  the 
effectiveness,  cost,  availability,  or 
hazards  of  alternative  methods  for 
controlling  rabies  vectors  and 
suppressing  rabies  has  changed  since 
1972.  Therefore,  while  EPA  cannot  say 
that  the  evidence  concerning  the 
altenative  methods  of  predator  control  is 
"new",  as  required  under  40  CFR 
164.131,  this  information  does  lend 
further  support  to  the  Agency's 
conclusion,  explained  below,  to  hold  a 
hearing  based  on  a  finding  that  there  is 
substantial  new  evidence  which 
warrants  reconsideration  of  the  1972 
decision  to  cancel  the  use  of  strychnine 
for  rabies  control. 

E.  Conclusions 

The  Agency  has  reviewed  the 
information  submitted  in  support  of  the 
Montana  and  Wyoming  applications 
and  the  requests  for  emergency 
exemptions  described  above,  much  of 
which  was  gathered  since  1972.  As 
required  by  40  CFR  184.131.  the  Agency 
has  determined  that  the  applicanU  have 
submitted  substantial  new  evidence, 
when  compared  to  the  1972  data  base. 
Further,  such  evidence  would  not  have 
been  available  to  the  Administrator  in 
1972.  Therefore,  the  Montana  and 
Wyoming  applications  are  supported  by 
substantial  new  evidence,  which 
warrants  reconsideration  of  the  prior 
order  canceling  and  suspending  the  use 
of  strychnine  for  the  control  of  skunks. 
A  final  Agency  decision  modifying  or 
reversing  the  March  1972  Order  would 
not.  by  itself,  constitute  registration  of 
strychnine  to  kill  skunks.  A  registration 
issued  under  section  3  or  24(c)  of  FIFRA 
would  have  to  be  granted.  Such 
regulatory  actions  could  only  authorize 
use  of  strychnine  to  the  extent  allowed 
by  the  Agency's  final  decision  in  the 
Subpart  D  proceeding  initiated  by  this 

Notice. 
Currently,  use  of  strychnine  to  control 

skunks  to  suppress  rabies  is  authorized 
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in  the  Slates  of  Montana  and  Wyoming 
under  the  provisions  of  section  18  of 
FIFRA.  These  exemptions  expire  on 
November  6. 1986.  EPA  would  consider 
issuing  another  emergency  exemption  if, 
by  the  expiration  date,  strychnine  has 
not  been  registered  for  this  use.  the 
criteria  in  §  14.133  are  met.  an 
emergency  condition  is  deemed  to  exist, 
and  the  states  have  met  their 
commitment  to  generate  section  3  data 
in  a  timely  fashion. 

rv.  Procedural  Matters 

In  view  of  the  Hndings  discussed  in 
Unit  III,  a  hearing  will  be  held  to 
reconsider  the  1972  order.  This  Unit 
describes  the  procedures  for  requesting 
to  participate  in  the  hearing  and  the 
schedule  and  procedures  for  conduct  of 
the  hearing.  This  unit  also  identifies  the 
offices  responsible  for  making  the 
Agency's  decision  in  this  matter  and 
explains  the  ex  parte  rules  that  govern 
the  process. 

A.  Procedure  for  Requesting  to 
Participate  in  the  Proceedings 

Any  interested  person  who  wishes  to 
participate  in  this  proceeding  either  as  a 
party  or  as  an  amicus  curiae  shall 
submit  a  Notice  of  Intent  to  Participate 
to  the  Hearing  Clerk  on  or  before  July 
14, 1986.  An  amicus  curiae  is  a  person 
whose  role  is  limited  to  filing  written 
briefs.  An  amicus  curiae  is  not  a  party, 
and  thus  would  not  be  entitled  to  obtain 
judicial  review. 

The  Notice  shall  identify  the  person 
(individual  or  organization)  and  his 
representative,  if  any.  The  Notice  of 
Intent  to  Participate  shall  also  provide 
an  address  at  which  documents  in  the 
proceeding  can  be  served.  The  Notice  of 
Intent  to  Participate  shall  indicate 
whether  the  person  wishes  to  participate 
as  a  party  or  as  an  amicus  curiae. 

Notices  of  Intent  to  Participate  must 
be  submitted  to:  Ms.  Bessie  Hammiel, 
Hearing  Clerk  (A-110).  Rm.  3708. 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington,  DC  20460. 

Any  person  who  fails  to  submit  a 
Notice  of  Intent  to  Participate  in  the 
proceeding  within  the  specified  time 
period  shall  not  be  allowed  to 
participate  in  the  proceeding  unless  he 
shows  good  cause  why  he  should  be 
admitted. 

Applicants  and  other  interested 
parties  who  might  be  affected  by  a 
decision  to  modify  or  reverse  the  1972 
order  should  be  aware  that  participation 
in  the  hearing  initiated  by  this  notice 
may  be  their  sole  opportunity  to  present 
evidence  and/or  testimony  concerning 
the  sue  of  strychnine  to  control  skunks 
prior  to  final  Agency  action.  Moreover, 
judicial  review  under  FIFRA  section 


16(b)  of  any  action  concerning  the  use  of 
strychnine  which  is  taken  by  the 
Administrator  at  the  conclusion  of  this 
Subpart  D  proceeding  can  only  be 
obtained  by  a  person  who  has  been  "a 
party  to  the  proceedings. .  .  ." 

Each  person  requesting  to  participate 
in  this  proceeding  as  a  party  shall  file 
with  the  Hearing  Clerk  a  Statement  of 
Position.  This  statement  must  be  part  of 
the  Notice  of  Intent  to  Participate  and 
shall  contain  a  written  response 
describing  the  person's  position  and 
interest  with  respect  to  the  issues 
identified  in  this  Notice.  Specificially. ' 
the  hearing  shall  consider  the  following 
issues: 

1.  Incidence  of  rabies.  Whether 
available  data  demonstrate  that  rabies 
is  spreading  or  that  the  incidence  of 
rabies  is  increasing  since  1972: 

a.  For  humans. 

b.  For  domestic  animal  species. 

c.  For  skunks. 

d.  For  wildlife  species. 

Examples  of  useful  data  could  include 
comparisions  before  and  after  the  1972 
Cancellation  Order  of  the  numbers  of 
counties  in  states  where  rabies  has  been 
found,  the  number  of  skunks  that  have 
been  confirmed  through  laboratory 
examination  to  be  rabid,  the  number  of 
cases  of  rabies  in  humans  and  domestic 
animals,  and  the  nuftibers  of  deaths  in 
humans  and  domestic  animals 
attributable  to  skunk  rabies.  These  data 
should  include  a  reference  to  the  extent 
of  treatment,  if  any,  with  strychnine. 

2.  Efficacy  of  strychnine  egg  baits. 
Whether  the  use  of  strychnine  eggs  baits 
is  effective: 

a.  In  killing  skunks  (e.g.,  number  of 
skunks  killed  per  egg  placed). 

b.  In  reducing  the  incidence  of 
transmission  of  rabies  from  skunks  to 
humans  and  domestic  animals  (e.g.,  a 
comparison  of  human  and  domestic 
animals  rabies  cases  before  and  after 
treatment  in  treatment  and  control 
areas). 

3.  Efficacy  of  alternative  control 
methods.  Whether  the  use  of  alternative 
control  methods  are  effective  in: 

a.  Killing  skunks  (e.g.,  number  of 
skunks  killed  per  trap  set). 

b.  Ruducing  the  incidence  of 
transmission  of  rabies  from  skunks  to 
humans  and  domestic  animals  (e.g.,  a 
comparison  of  human  and  domestic 
animals  rabies  cases  before  and  after 
treatment  in  treatment  and  control 
areas). 

4.  Efficacy  of  vector  suppression  (by 
any  means)  in  reducing  the  spread  of 
rabies. 

5.  costs  of  control  methods.  To 
determine: 

a.  Annual  costs  of  strychnine  egg  bait 
control  programs  per  rabid  skunk  killed. 


b.  Annual  costs  of  alternative  control 
programs  per  rabid  skunk  killed. 
Alternatives  include  prophylactic 
vaccinations  for  pets  and  livestock, 
gassing,  trapping,  and  shooting  skunks. 

6.  Benefits  derived  from  control 
methods.  To  determine  the  relationship 
between  rabid  skunks  killed  and 
transmission  of  rabies  to  humans, 
domestic  pets,  and  livestock. 

7.  Environmental  safety  of  control 
methods.  To  determine: 

a.  Number  and  type  of  nontarget 
organisms  taken  with  egg  baits  and 
other  methods  of  control. 

b.  Amount  of  secondary  poisoning 
with  baits. 

c.  Fate  of  baits  that  are  presently 
unaccounted  for.  Data  could  include 
acute  primary  and  secondary  toxicity  to 
nontarget  species,  selectivity,  and 
likelihood  of  exposure. 

8.  Human  safety  of  control  methods. 
To  determine: 

a.  Any  accidents  involving  stychnine 
egg  baits. 

b.  Public  education  programs  aimed  at 
reducing  rabies  transmission. 

9.  Advances  in  rabies  control  and 
vaccinations.  To  determine: 

a.  Advances  in  prophylactic 
vaccinations  for  domestic  pets  and 
animals,  including  costs. 

b.  Advances  in  human  post-exposure 
vaccines. 

If  the  person  is  an  applicant,  the 
Statement  of  Position  shall  also  contain 
the  file  symbol  assigned  by  EPA  to  his 
application,  a  copy  of  his  proposed 
product  labeling  (including  all  labels, 
technical  bulletins,  text  of  warning 
signs,  etc.),  and  a  description  of  the 
propsoed  use.  (40  CFR  164.24).  The 
Statement  of  Position  shall  be  submitted 
to  the  address  above  and  served  on  all 
parties. 

B.  Procedures  and  Schedule  for  the 
Hearing  and  the  Decisions  of  the 
Administrative  Law  Judge  and  the 
Administrator 

This  hearing  will  be  conducted  under 
the  provisions  of  the  Administrative 
Procedures  Act  governing  formal 
adjudications,  under  EPA's  rules  of 
practice  governing  hearings  (see  40  CFR 
Part  164,  Subpart  D),  and  under  the 
procedures  established  in  this  notice. 

The  hearing  will  be  conducted  by  an 
EPA  Administrative  Law  Judge  (AL)), 
who  will  preside  over  the  presentation 
of  sworn  testimony  and  oral  cross- 
examination  and  who  will  generally 
supervise  the  proceeding.  During  the 
hearing,  the  applicants  will  have  the 
burden  of  proof  with  respect  to  the 
relevant  issues,  namely  that  (1) 
substantial  new  evidence  exists  and  (2) 


such  evidence  requires  reversal  or 
modification  of  the  existing  cancellation 
or  suspension  order.  (40  CFR  164.132(a)). 
At  the  close  of  the  hearing,  the  parties 
will  have  an  opportunity  to  present 
briefs  to  the  ALJ,  who  in  turn  will 
prepare  an  Initial  Decision  containing 
findings  of  facts  and  conclusions  of  law. 
The  Initial  Decision  must  specifically 
determine  (1)  whether  substantial  new 
evidence  exists  and  if  so,  (2)  whether  it 
requires  reversal  or  modifications  of  the 
1972  order,  to  permit  the  use  of 
strychnine  eggs  to  kill  skunks  for  the 
purpose  of  suppressing  the  incidence 
and  spread  of  rabies  to  humans  and 
domestic  animals.  (40  CFR  164.132). 
This  preliminary  decision  may  be 
appealed  to  the  Administrator  for  a  final 
Agency  decision.  Under  EPA's  Rules  of 
Practice,  if  no  appeal  is  made  within  20 
days  after  the  AL)  files  his  Initial 
Decision,  the  Initial  Decision  becomes 
final.  (40  CFR  164.101). 

As  indicated  in  Unit  I.C— PAST 
EMERGENCY  EXEMPTIONS,  the 
Agency  has  for  12  years  since  1973 
authorized,  under  section  18  of  FIFRA, 
the  use  of  strychnine  to  control  skunks 
for  rabies  suppression.  The  Agency  does 
not  believe  that  the  section  18 
"emergency  exemption"  authority 
should  be  used  to  permit  the  long-term 
use  of  a  pesticide;  rather,  the  section  3 
registration  process,  if  permitted  by  the 
hearings,  would  be  the  proper 
mechanism  to  consider  use  of  a 
pesticide  to  address  this  recurring 
problem. 

The  Agency  wants  to  complete  the 
proceedings  as  soon  as  possible.  It 
believes  that  a  prompt,  final  decision  in 
this  matter,  which  the  Agency  has  been 
addressing  annually  since  1973,  would 
be  in  the  public  interest.  Accordingly,  it 
is  establishing  a  deadline  for  issuance  of 
an  Initial  Decision.  The  ALJ  assigned  to 
any  adjudicatory  hearing  requested  on 
the  action  initiated  by  this  Notice  shall 
issue  an  Initial  Decision  no  later  than 
January  13, 1986.  Review  of  any 
exceptions  to  the  Initial  Decision  will 
follow  the  schedule  provided  in  40  CFR 
164.101,  and  a  Final  Decision  will  be 
issued  as  soon  as  possible  thereafter. 
In  view  of  the  limited  scope  of  the 
issues,  the  Agency  believes  that  seven 
months  should  give  the  participants 
ample  lime  to  conduct  discovery,  to 
present  evidence,  to  conduct  cross- 
examination,  to  prepare  briefs  for  the 
ALJ,  and  for  the  ALJ  to  prepare  and 
issue  an  Initial  Decision. 

If  it  appears  that  extraordinary 
circumstances  exist  which  require 
additional  lime  for  completion  of  the 
hearing,  the  ALJ  shall  promptly  inform 
the  Judicial  Officer  of  the  circumstances 
which  contribute  to  the  need  for  more 


time  and  shall  propose  a  schedule  for 
completing  the  hearing,  together  with  a 
new  deadline  for  issuance  of  the  Initial 
Decision.  The  Judicial  Officer  is  given 
authority  to  establish  a  new  schedule. 
If  an  appeal  from  the  Initial  Decision 
is  taken,  the  Agency  expects  to  issue  a 
final  decision  within  60  days. 

C.  Field  Hearings 

The  principal  location  for  this  hearing 
will  be  EPA  headquarters  in 
Washington,  DC.  However,  the  Agency 
recognizes  that  some  of  the  potential 
witnesses  are  located  throughout  the 
United  States,  especially  in  the  Western 
States.  Accordingly,  the  Agency  will 
authorize  the  ALJ,  upon  a  showing  of 
good  cause,  to  hold  field  hearings  at 
other  locations,  if  appropriate.  The  ALJ 
shall  determine  the  appropriate  location, 
timing,  and  duration  of  such  field 
hearings.  (40  CFR  164.50(a)(10)). 

D.  Separation  of  Functions 

Finally,  the  Agency's  Rules  of  Practice 
forbid  anyone  who  may  take  part  in 
deciding  this  case,  at  any  stage  of  this 
proceeding,  from  discussing  the  merits 
of  the  proceeding  ex  parte  with  any 
party  or  with  any  person  who  has  been 
connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  an  investigative  dt  expert 
capacity,  or  with  any  of  their 
representatives.  (40  CFR  164.7). 

Accordingly,  the  following  Agency 
offices  and  the  staffs  of  those  offices, 
are  designated  as  the  judicial  staff  to 
perform  the  judicial  function  of  the 
Agency  in  this  proceeding:  the  office  of 
the  ALJ,  the  office  of  the  Judicial  Officer, 
the  Administrator,  the  Deputy 
Administrator,  and  the  immediate  office 
of  the  Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  contact  or 
communication  with  any  members  of  the 
trial  staff  or  any  interested  persons  not 
employed  by  EPA  on  the  merits  of  any 
of  the  issues  involved  in  this  proceeding, 
without  fully  complying  with  the 
applicable  regulations.  (40  CFR  164.7). 

Dated:  June  7. 1986. 
Lee  M.  Thomas, 

Administrator. 

(FR  Doc.  8&-13461  Filed  6-12-86;  8:45  am] 

BIUJNO  CODE  (SaO-SO-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 


Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.;  224-010954. 
Title:  Georgia  Ports  Authority 
Terminal  Agreement. 
Parties: 

Georgia  Ports  Authority  (Port) 
Japan  Lines,  Ltd.  (Line) 
Kawasaki  Kisen  Kaisha,  Ltd.  (Line) 
Mitsui  O.S.K.  Lines,  Ltd.  (Line) 
Nippon  Yusen  Kaisha  (Line) 
Yamashita-Shinnihon  Steamship  Co.. 

Ltd.  (Line) 
Synopsis:  The  proposed  agreement 
would  permit  the  Port  to  lease  to  the 
Lines  paved  parking  slots  for  operating  a 
container  yard  within  the  confines  of  the 
Port's  Garden  City  Terminal.  The  term 
of  the  is  agreement  for  one  (1)  year 
commencing  on  the  date  the  agreement 
becomes  effective.  The  parties  have 
requested  a  shortened  review  period. 
Agreement  No.:  202-010776-009. 
Title:  Asia  North  America  Eastbound 
Rate  Agreement. 
Parties: 

American  President  Lines.  Ltd. 
Barber  Blue  Sea 
Hanjin  Container  Lines.  Ltd. 
Hyundai  Merchant  Marine  Co.,  Ltd. 
Japan  Line,  Ltd. 
Kawasaki  Kisen  Kaisha,  Ltd. 
A.  P.  Moller-Maersk  Line 
Mitsui  O.S.K.  Lines,  Ltd. 
Neptune  Orient  Lines,  Ltd. 
Nippon  Yusen  Kaisha  Line 
Orient  Overseas  Container  Line,  Inc. 
Sea-Land  Service,  Inc. 
Showa  Line,  Ltd. 
United  States  Lines,  Inc. 
'  Yamashita-Shinnihon  Steamship  Co.. 

Ltd. 
Zim  Israel  Navigation  Co.,  Ltd. 
Synopsis;  The  proposed  amendment 
would  modify  the  expenses  provision  of 
the  agreement  to  provide  that  individual 
parties  will  be  charged  for  the  costs  and 
expensses  incurred  by  the  Agreement  in 
processing  traffic  filings  requested  or 
initiated  by  such  individual  parties  for 
their  own  use.  The  parties  have 
requested  a  shortened  review  period. 
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Dated:  June  10, 1966. 
By  Order  of  the  Federal  Maritime 
Commiuion. 

|ohn  Rolnrts  Ewen. 

Secretary. 

|FR  Doc.  86-13421  Filed  9-12-86;  8:45  am) 

MLLMS  COOC  t7S»-«1-ll 

Ocean  Freight  Forwarder  Ucensa 
Applicants;  Satcorp  Shipping,  Inc^  at 

aL 

Notice  is  hereby  given  that  the 
following  persons  have  filed 
applications  for  licenses  as  ocean  freight 
forwarders  with  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  46  CFR  Part  510. 

Persons  knowing  of  any  reason  why 
any  of  the  following  persons  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission,    ■ 
Washington.  DC  20573. 

Satcorp  Shipping.  Inc..  1120  Avenue  of 
the  Americas.  Suite  4009.  New  York, 
NY  10036 
Officers:  Shih  Chieh  Kiaa  President/ 
Director  James  A.  Vena.  Vice 
President/Director,  Joseph  Idler. 
Vice  President/Director 

M.S.S.  Enterprise,  3112  Igloo  St.. 
Houston.  TX  77205 
Officers;  Sam  Pitman,  President;  Sandi 
Lewis,  Secretary;  Minera  Johnson. 
Vice  President/Treasuer. 

Dated:  )une  10. 1966. 

By  the  Federal  Maritime  Commission. 

)olin  RolMrt  Ewsis, 

Secretary. 

|FR  Doc.  86-13407  Filed  6-12-88;  &-45  am) 

BHJJMQCOOC  ITSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Central  Oiclahoma  Bancshares,  Inc.; 
Acquisition  of  Company  Engaged  In 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2]  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8  )and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 


holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  o^ices  of  the  Board  of 
Governors  not  later  than  June  30. 1986. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198; 

1.  Central  Oklahoma  Bancshares,  Ina, 
Depew.  Oklahoma;  to  acquire  Depew 
Insurance  Agency,  Inc..  Depew, 
Oklahoma,  and  thereby  engage  in  credit- 
related  insurance  sales  pursuant  to 
§  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Creek  and  Lincoln 
Counties.  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  (une  9. 1986. 
lamn  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-13339  Filed  6-12-86:  8:45  am) 
BiuJNO  cooe  tzio-oi-w 


Key  Centurion  Banciwhares,  Irnx,  et 
al.;  Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
heu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcatigns 
must  be  received  not  later  than  July  7, 
1986. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  Key  Centurion  Bancshares,  Inc., 
Charleston.  West  Virginia;  to  acquire 
100  percent  of  the  voting  shares  of 
Boone  National  Bank  of  Madison, 
Madison.  West  Virginia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Dawson  Springs  Bancorp.  Inc., 
Dawson  Springs.  Kentucky:  to  merge 
with  Kentucky  State  Bancorp,  Inc., 
Scottsville.  Kentucky,  and  thereby 
indirectly  acquire  Kentucky  State  Bank 
of  Scottsville,  Scottsville,  Kentucky. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  j.  Monteiaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Gateway  Banchshares.  Inc..  Dallas, 
Texas;  to  become  a  bank  holding 
company  for  acquiring  100  percent  of  the 
voting  shares  of  Gateway  National 
Bank,  Dallas.  Texas. 

2.  Royal  Banchares.  Inc..  Dallas. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Centreport  National 
Bank,  Fort  Worth,  Texas,  a  de  novo 
bank,  and  Centre  National  Bank- 
Farmers  Branch,  Farmers  Branch,  Texas. 

3.  Weimer  Banschares.  Inc.,  Weimer, 
Texas:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  State  Bank, 
Weimar,  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System.  )une  9. 1986. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-13340  Filed  6-12-66;  8:45  am) 
BUXItW  cooc  U1»41-« 


GENERAL  SERVICES 
ADMINISTRATION 

Renewal  of  Advisory  Panel 

agency:  GSA. 
action:  Notice. 

Renewal  of  Advisory  Panel.  This 
notice  is  published  in  accordance  with 
the  provisions  of  section  14(b)(1)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463)  and  advises  of  the  renewal  of 
the  Joint  Federal,  State  and  Local 
Government  Advisory  Panel  on 
Procurement  and  Supply  for  a  2-year 
period,  without  change  in  basic  purpose. 

The  Administrator  of  General 
Services  has  determined  that  renewal  of 
this  Panel  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  General  Services 
Administration  by  law. 

Contact  for  Information.  The  Federal 
Supply  Service  (FSS)  is  the  organization 
within  GSA  which  is  sponsoring  this 
Panel.  For  additional  information, 
contact  William  B.  Foote,  Assistant 
Commissioner  for  Policy  and  Agency 
Liaison,  GSA/FSS,  Washington,  DC 
20406,  telephone  703-557-790. 

Dated:  June  4. 1986. 
T.C.  Golden. 

Administrator  of  General  Services. 

|FR  Doc.  86-13437  Filed  6-12-86;  8:45  am) 

BIIXINQ  COOE  6a2(>-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Servcies  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  June  6, 1986. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  packages.) 


Health  Resources  Services 
Administration 

Subject:  HRSA  Noncompeting  Training 

Grant  Application  and  Supplements — 

Reinstatement— (0915-0061) 
Respondents:  Non-profit  institutions 
Subject:  HRSA  Competing  Training 

Grant  Application — Reinstatement — 

(0915-0060) 

National  Institutes  of  Health 

Subject:  Cancer  Risk  in  Women 
Irradiated  for  Benign  Gynecologic 
Disorders — NEW 

Respondents:  Individuals  or  households 

OMB  desk  officer:  Bruce  Artkn 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 

301-594-5706  for  copies  of  package.) 

Subject:  Organ  Procurement  Agency 
"Histocompatibility  Laboratory 
Statement  of  Reimbursable  Costs — 
Revision — (0938-0102) 

Respondents:  Businesses  or  other  for- 
profit;  Non-profit  institutions 

Subject:  Election  to  Recalculate 
Medicare  Reimbursement  Based  on  42 
CFR  405.457— NEW— HCFA-^51-86 

Respondents:  Businesses  or  other  for- 
profit 

Subject:  Information  Collection 
Requirements  in  42  CFR  Part  405.1315. 
1316,  and  1317  Conditions  of 
Participation  for  Laboratories — 
Extension— (093&-0368)—HCFA-R-42 

Respondents:  Business  or  other  for- 
profit;  Small  businesses  or 
organizations 

Subject:  BERC-192-F,  Payment  for 
Physicians'  Services  Furnished  in 
Hospitals.  SNFs  and  CORFs— 
Extension— (0938-0285)— HCFA-R-20 

Respondents:  Businesses  or  other  for- 
profit 

OMB  desk  officer  Fay  S.  ludicello 

Social  Security  Administration 

(Call  Reports  Clearance  Officer  on 
301-594-5706  for  copies  of  package.) 
Subject:  Applications  and 
Discontinuances  for  Aid  to  Families 
with  Dependent  Children — Revision — 
(0960-0148) 
Respondents:  State  or  local  governments 
Subject:  Application  for  Supplemental 

Security  Income — NEW 
Respondents:  Individuals  or  households 
Subject:  Request  for  Reconsideration- 
Disability  Cessation — Extension — 
(0960-0349) 
Respondents:  Individuals  or  households 
Subject:  Quarterly  Statement  of 
Expenditures — Extension — (0960- 
0294) 
Respondents:  State  or  local  governments 


Subject:  Waiver  of  Right  to  Appear — 

Disability  Hearing — Revision — (0960- 

0352) 
Respondents:  Individuals  or  households 
Subject:  Request  for  Change  in  Time/ 

Place  of  Disability  Hearing — 

Revision— (0960-0348) 
Respondents:  Individuals  or  households 
Subject:  Quarterly  Estimate  of 

Expenditures — Extension — (0960- 

0301) 
Respondents:  State  or  local  governments 
OMB  Desk  Officer:  Fay  ludicello 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  Reports 
Clearance  Officer  on  the  number  shown 
above. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503. 
ATTN:  (name  of  OMB  Desk  Officer) 

Dated:  June  10, 1986 
Harry  A.  Hadd, 

Acting  Deputy  Assistant  Secretary  for 
Management  Analysis  and  Systems. 
(FR  Doc.  86-13411  Filed  6-12-86:  8:45  am) 

BILUNQ  COOE  41S0-04-M 


Food  and  Drug  Administration 
[Docket  No.  85N-0474] 

Federation  of  American  Societies  for 
Experimental  Biology;  Closed  Meeting 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
forthcoming  closed  meeting  of  the 
Federation  of  American  Societies  for  , 
Experimental  Biology's  (FASEB) 
Scientific  Steering  Group  on  the  Use  of 
Scientific  Expertise  in  Food  and 
Cosmetic  Safety  Analyses  (Scientific 
Steering  Group).  The  Scientific  Steering 
Group  will  meet  in  executive  session  to 
review  progress  on  Task  Orders 
initiated  since  June  1, 1984,  under  a 
contract  that  FDA  has  with  FASEB 
concerning  the  use  of  outside  scientific 
expertise  in  food  and  cosmetic  analyses. 
OATEi  The  closed  meeting  will  be  held  at 
9  a.m..  August  21  and  22, 1986. 
ADDRESS:  The  meeting  will  be  held  at 
the  Federation  of  American  Societies  for 
Experimental  Biology,  9650  Rockville 
Pike,  Bethesda,  MD  20fll4. 


JM   I 
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FOR  FUirTHER  INFORMATION  CONTACT: 

Kenneth  D.  Fisher,  Life  Sciences 
Research  Office.  Federation  of 
American  Societies  for  Experimental 
Biology,  9650  Rockville  Pike.  Bethesda, 
MD  20814.  301-530-7030. 

SUPPLEMENTARY  INTORMATION:  FDA  has 

a  contract  with  FASEB  (No.  223-83- 
2020)  concerning  the  use  of  outside 
scientific  expertise  in  food  and  cosmetic 
safety  analyses.  The  objectives  of  this 
contract  are  (1)  to  provide  expert, 
objective  counsel  to  FDA  on  general  and 
specific  issues  of  scientific  fact  and  (2) 
to  explore  various  review  mechanisms 
with  respect  to  their  effectiveness  and 
efficiency.  FASEB  established  the 
Scientific  Steering  Group  to  serve 
FASEB  in  conjunction  with  this  contract. 

Since  June  1, 1984.  FDA  has  given 
FASEB  a  series  of  Task  Orders  under 
this  contract  to  study  various  issues. 
See.  e.g.,  50  FR  46832  (November  13. 
1985);  50  FR  51453  (December  17. 1985); 
and  51  FR  2577  (January  17. 1986). 

In  accordance  with  21  CFR  14.15(b)(1). 
notice  is  given  that  the  Scientific 
Steering  Group  will  hold  a  closed 
meeting  in  executive  session  on  August 
21  and  22. 1986,  to  review  progress  on 
the  Task  Orders  under  this  contract. 

Dated:  |une  9. 1986. 
lohn  M.  Taylor. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

jFR  Doc.  86-13343  Filed  6-12-86:  8:45  am) 
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[FDA  22&-73-8004] 

Memorandum  of  Understanding  with 
the  Agricultural  Marketing  Service 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  executed  a 
memorandum  of  understanding  (MOU) 
with  the  Agricultural  Marketing  Service 
(AMS)  that  sets  forth  the  working 
arrangements  being  followed  or  adopted 
to  enable  the  AMS  and  FDA  to 
discharge,  as  effectively  as  possible, 
their  responsibilities  relating  to  the 
sampling  and  aflatoxin  testing  of 
imported  in-shell  and  shelled  pistachio 
nuts. 

DATE:  The  agreement  became  effective 
May  15. 1986. 

FOR  FUTHER  INFORMATION  CONTACT. 

Walter  J.  Kustka.  Intergovernmental  and 
Industry  Affairs  Staff  (HFC-50).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
1583. 


SUPPLEMENTARY  INFORMATION:  In 

acccordance  with  5  20.108(c)  (21  CFR 
20.108(c)),  which  states  that  all 
agreements  and  memoranda  of 
understanding  between  FDA  and  others 
shall  be  published  in  the  Federal 
Register,  the  agency  is  publishing  the 
following  memorandum  of 
understanding:. 

Memorandum  of  Understanding  Between  the 
Agricultural  Marketing  Service,  United  States 
Department  of  Agriculture  and  the  Food  and 
Drug  Administration.  Department  of  Health 
and  Human  Services 

I.  Purpose 

This  agreement  outlines  the  authority  and 
basis  for  cooperative  efforts  between  the 
Food  and  Drug  Administration  (FDA)  of  the 
U.S.  Department  of  Health  and  Human 
Services  and  the  Agricultural  Marketing 
Service  (AMS)  of  the  U.S.  Department  of 
Agriculture  (USDA)  regarding  sampling  and 
aflatoxin  testing  of  imported  in-shell  and 
shelled  pistachio  nuts.  Pistachio  nuts,  for 
purposes  of  this  agreement,  shall  mean  raw 
(unprocessed)  pistachio  nuts.  This  agreement 
supersedes  the  Memorandum  of 
Understanding  regarding  sampling  and 
aflatoxin  testing  of  imported  pistachio  nuts 
that  became  effective  on  November  7, 1972. 

II.  Statutes  Relating  to  the  Agreement 

A.  FDA  is  charged  with  the  enforcement  of 
the  Federal  Food,  Drug  and  Cosmetic  Act  (the 
FD&C  Act).  In  fulfiling  its  responsibilies 
under  the  FD&C  Act,  FDA's  activities  are 
directed  toward  protecting  the  public  health 
by  ensuring  that  foods  are  safe  and 
wholesome.  One  provision  of  the  FD&C  Act 
deems  a  food  to  be  adulterated  if  it  bears  or 
contains  any  added  poisonous  or  deleteriosu 
substance  which  may  render  it  injurious  to 
health. 

B.  AMS,  under  the  authority  of  the 
Agricultural  Marketing  Act  of  1946  (the 
AMA),  carries  out  certain  voluntary  service 
fimctions  designed  to  aid  in  the  efficient 
marketing  of  agricultural  products.  Nothing  in 
this  agreement  shall  lessen  the 
responsibilities  of  FDA  under  the  FD&C  Act 
nor  of  AMS  under  the  AMA. 

III.  Background 

Anatoxins  have  been  shown  to  cause 
cancer  in  certain  laboratory  animals. 
Anatoxins  arc  produced  by  the  mold 
Aspergillus  fiavus  and  may  contaminate 
various  kinds  of  foods,  including  pistachio 
nuts.  FDA  and  AMS  have  cooperated  with 
United  States  importers  in  a  program  for 
sampling  and  aflatoxin  testing  of  imported 
pistachio  nuts.  Neither  AMS  nor  FDA  has  a 
formal  agreement  with  the  pistachio 
importers.  The  program  is  conducted  on  a 
voluntary  basis  whereby  importers  of 
pistachio  nuts  offer  each  lot  of  the  product  to 
USDA  for  inspection  before  introducing  that 
lot  into  United  States  commerce.  USDA  is 
responsible  for  sampling  and  testing  each  lot 
for  aflatoxin  in  accordance  with  procedures 
prescribed  by  FDA  and  for  issuing  an 
analysis  certificate  for  each  lot. 

The  two  agencies  believe  that  it  is 
desirable  from  the  standpoint  of  the  public 


health  to  set  forth  in  this  Memorandum  of 
Understanding  the  working  arrangements 
that  each  agency  follows  in  carrying  out  this 
program. 

rv.  Substanca  of  Agreement 

A.  Applioation  for  Inspection 

Under  the  voluntary  program,  the  importer 
contacts  the  Fruit  and  Vegetable  Division  of 
AMS  for  inspection.  Such  contact  is  in  the 
form  of  a  written  application,  stating  the 
entry  number,  the  name,  and  the  country  of 
the  shipper  and  identifying  the  lots  to  be 
sampled  and  tested.  The  following 
information  will  be  specified:  location  of  lots, 
number  of  bags,  size  of  bags,  code  marks, 
markings,  and  other  pertinent  information. 

B.  Sampling 

Samples  will  be  drawn  by  inspectors  of  the 
Fruit  and  Vegetable  Division.  Fresh  Products 
Branch,  AMS  as  follows: 


Total  watgM  o(  M 

Parcanto* 
oomamars 
•■npiad 

ToUl  sample 
«>«ghl 

75.000  *>  or  m*-... 

More  ttrni  75.000 
k  10  150.000  Ix 

Minimum  at  20% 

Minmum  of  20% 

Shanac^ZS  Ki  In- 
shell— 50*) 
Shalted— 50  t)  n- 

For  lots  with  total  weight  greater  than 
150.000  pounds  (lb),  a  sample  will  be  selected 
from  20  percent  of  the  containers  in  the  lot 
and  consist  of  25  lb  of  shelled  nuts  or  50  lb  of 
in-shell  nuts  for  each  multiple  of  75.000  lb 
(e.g.,  150,000  to  225.000  lb  requires  a  3-fold 
sample  of  75  lb  shelled  or  150  lb  of  in-shell 
nuts). 

C.  Aflatoxin  Assay 

Assays  of  samples  will  be  performed  in 
laboratories  of  the  Fruit  and  Vegetable 
Division,  Processed  Products,  Branch,  AMS, 
in  the  following  manner. 

1.  In-Shell  Lots. 

The  entire  sample  of  shells  and  kernels  will 
be  ground  in  a  Hobart  Vertical  Cutter  Mixer 
or  equivalent.  A  well-mixed  portion  of  the 
ground  composite  will  be  assayed  chemically 
for  aflatoxin,  using  the  method  prescribed  by 
FDA  which  at  the  time  of  this  agreement  is 
the  method  set  forth  in  the  "Official  Methods 
of  Analysis  of  the  Association  of  Official 
Analytical  Chemists."  Fourteenth  Edition, 
section  28.067  or  26.068.  Aflatoxin  content 
will  be  calculated  on  a  kernel  weight  basis. 

2.  Shelled  Lots. 

The  entire  sample  shall  be  ground, 
including  those  kernels  which  have  an 
obviously  inedible  appearance.  A  well-mixed 
portion  of  the  gound  composite  will  be 
assayed  as  in  C.l. 

D.  Reporting 

AMS  will  issue  to  the  importer  a  separate 
analysis  certificate  for  each  lot  offered  for 
entry.  Information  sufficient  for  identifying 
the  lot  sampled  and  the  results  of  the 
aflatoxin  analysis  %vill  be  shown  on  each 
certificate. 


If  Ike  assay  results  are  20  or  less  ppb 
aflatoxin.  a  "negative"  certificate  will  te 
issued,  if  Ihe  assay  results  are  greater  than  20 
ppb  aflatoxin.  the  level  of  aflatoxin  iouad 
will  be  indicated  or  the  certificate. 

AMS  wAi  forward  a  copy  ef  each 
certificate  lolhe  appropriate  FDA  District 
office. 

V.  Name  and  Address  ef  Pariidpaling 
Agencies 

A.  Food  and  Drug  Administration.  5600 
Fishers  Lane.T^ockvflle,  MD  20857. 

B.  AgricuUurail  Marketing  Sen^ice.  il:S. 
Department  of  Agrtcullune.  12th  St  end 
Independence  Ave.  SW.,  Washington,  iDC 
20250. 

VI.  liaison  'erficen 

A.  For  the  Food  and  Drup  AdminH»tr»*ion: 
Director.  Division  of  Regulatory  Guidanae. 
(current^  Howard  N.  Pippin).  -Center  ior 
Food  Safety  and  Apiphed  Nutrition  (HFF-MO). 
200  C  St.  SW.  Washington,  DC.  20204,  202- 
485-0187. 

B.  For  the  Agricuturai  Marketing  Service: 
Staff  Offioer.  Inspection  Section,  (current^. 
Stephen  £.  Reyner),  Processed  Products 
Branch.  Fruit  and  Vegeteble  Qivision.  USQA. 
AMS.  Rm.  0709.  South  fildg..  Washington.  DC 
20250.  202-447-5021. 

VU.  Fedod  «f  Agreement 

This  agreement  tecomes  effective  upon 
acceptance  by  both  parties,  and  «vi)l  be 
effective  indafinitelf .  it  ma^'  be  aiodified  by 
mutual  consent  or  terminated  by  either  party 
upon  a  30-day  written  notice. 

APPROVED  AND  ACCEPTED  FOR  THE 
AGRICULTURAL  MARKETING  SERVICE 

Dated:  May  a  1986. 
James  C.  Handley. 

AdmiaistTotor,  Agricuftural  Moketing 
Service. 

Dated:  June  9. 1986. 

APPROVED  AND  ACCEPTED  FOR  THE 
FOOD  AND  DRUG  ADMINISTRATION 

Dated:  May  15. 1986. 
Joseph  P.  Hile, 

Associate  Commissioner  for  Regulatory 
A  (fairs. 

|ohn  M.  Tayior, 

Acting  Association  Commissioner  for 

Regulatory  Affairs. 

|FR  Doc.  86-13344  Filed  6-12-86:  8:45  am| 


(Docket  No. eSkMMSl] 

Public  Health  Service  hiiplementatton 
Plans  for  Atteining  the  ObiecMves  «or 
the  Nation;  Nutrition  Goals;  Report 
Availability 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 

smaMARV:  The  Food  and  Drug 
Admini^ration  (FDA)  is  announcirtg 
that  the  final  report  of  the  ad  hoc 
Review  Panel  on  Nutrition  Goals  is 
available  to  the  public.  The  ad  hoc 


Review  Panel  was  formed  by  the 
Federation  of  American  Societies  for 
Experimental  Biology  .(FASEB),  Life 
Sciences  Research  Office  {LSRO). 

DATE:  The  final  report  was  publicly 
available  on  April  10. 1986. 

AOORESSES:  Requests  for  a  copy  of  the 
final  report  should  be  sent lo  FASEBs 
Special  Publications  Office.  FASEB.  9650 
Rookviile  Pike.  Bethesda.  MD  20814, 
along  with  $18  to  cover  liie  cost.  In  the 
near  future  the  report  will  be  available 
from  the  National  Technical  Information 
Service;  5275  Pert  RojraJ  Rit,  Si»rin|^ieki, 
VA  22161.  Copies  are  on  display  «t 
LSRO,  FAa»  (address  abave).  and  «t 
the  Dockets  Management  Branch  ^HFA- 
305).  Food  and  Drug  Administraion,  Rm. 
4-62,  5866  Fishers  Lane.  Rtjckville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  D.  Fisher,  Life  Sciences 
Research  Office.  Federation  of 
American  Societies  far  Experimental 
Biology,  9650  Rockville  Pike.  Bethesda, 
MD  208S4,  301-530-7030. 
SUPPLEMENTARY  INFORMATION:  In  fhe 

Fedecal  Register  of  December  17, 1985 
(50  FR  51453).  FDA  anaioBnced  *h»t 
LSRO  of  FASEa  under  its  COTtact  with 
FDA  (223-83-a02&).  was  undertaking  a 
study  <jf  the  acientific  community's 
views  on  Ae  process  ihat  the  Public 
Health  Servit*  fias  made  in 
implenwnting  its  plans  for  attaining  its 
nutrition  goals  for  1990  of  promoting 
health  and  preventi«g  disease,  hi 
response  to  a  reqwetft  from  FDA.  the 
Scientific  Steering  GroHp  that  FASEB 
established  imder  ttie  contract 
recommended  thai  LSRO  sppoTnt  an  ad 
hoc  Panel  to  study  this  matter.  As  a 
resuh,  LSRO  established  the  ad  hoc 
Review  Panel  on  Nutrition  Goirts  (the  ad 
hoc  Review  Panel). 

The  ad  hoc  Review  Panel  conducted 
an  open  meeting  on  October  31  and 
November  1. 1985,  to  receive  written  and 
oral  views,  information,  and  data. 
Subsequently  the  ad  hoc  Review  Panel 
conducted  closed  meetings  on 
November  1, 1985,  following  the 
conclusion  of  the  open  meeting  and 
again  on  November  14  and  15, 1985,  and 
February  6  and  7, 1986,  to  consider  all 
the  information  and  views  received  at 
the  open  meeting,  written  submissions, 
and  all  other  published  data  and 
information  obtained  in  the  course  of 
the  study. 

In  its  final  report,  the  ad  hoc  Review 
Panel  presents  its  evaluation  of  the 
progress  in  attaining  the  Public  Heakh 
Service  National  Nutrition  Goals  for 
1990. 


Dated:  )une  9, 1986. 
|ohn  M.  Taylor, 

Acting  Associate  Commissioner  for 

Regulatory  Avoirs. 

(FR  Doc.  66-13342  Filed «-12-8B:  «:4S  am) 

BILUNG  OQOE  «t«M>1-« 


[Docket  No.«5P-04»31 

Revised  Sawplino  IHvceAims  for  lo- 
Sheil  Dunrnmt  tad  Impartei  N«tachio 
Nuts;  AvaitabWty  ««  Ooaipiiance  PdBcy 
Gaide 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  revising  itscucrent  sampling 
procedures  (Compliance  Policy  Gaide 
(CPG)  7112.08)  for  determining  the 
presence  of  aOatoxin  in  in-shell 
pistachio  auts  to  eliminate  the  retesting- 
crackout  procedures  provided  for  those 
lots  of  in-fihell  nuts  found  to  coantain 
aflatoxin  in  excess  of  20  micrograms/ 
kilogram  (20  parts  per  billion  (ppb)) 
during  the  initial  in-shell  analysis.  These 
actions  are  in  response  to  a  petition 
from  the  California  Pistachio 
Commission  (CPC]  that  demonstrates 
that  the  retesting-crackout  procedures 
are  inappropriate  for  pistachio  nuts. 
ADDRESS:  Written  connnents  on  the 
revised  sampling  procedures  for  in-ahell 
pistackio  nuts  aad  requests  for  single 
copies  of  FDA  Compliance  Policy  Guide 
7112.08  may  be  submitted  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-€2,  5600 
Fishers  Lane,  Rookviile.  MO  208S7. 
FOR  PUmtCR  INFORMATION  COtmCT. 
Elizabeth  J.  Campbell.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-312), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204, 202-485- 
0175. 

SUPPLEMENTARY  INFORMATION:  The  CPC 
has  submitted  a  petition  requesting  that 
the  testing  prooednres  foimd  m  CPG 
7112.08  for  aflatoxin  in  in-shell  pistachio 
nuts  be  revised  to  eliminate  the  retesting 
requirement  regarding  krts  of  m-shell 
pistachio  nuts  using  samples  of  cracked- 
out  nuts  from  which  obviously  inedible 
kernels  have  been  discarded.  CmTcnt 
FDA  policy  provides  that  when  a  sample 
of  in-shell  nuts  exceeds  the  20 
micrograms/kilogram  action  tevel  for 
anatoxin  (calculated  on  a  kernel  weight 
basis),  a  second  sample  is  to  be 
analysed  before  deciding  to  reject  the 
shipment.  The  n«»ts  in  the  -second  sample 
are  oradced-out  and  the  obviously 
inedible  kernels  are  discarded  prior  to 
analysis.  If  this  second  sample  does  not 
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contain  more  than  20  micrograms/ 
kilogram  aflatoxin.  the  lot  is  not 
rejected. 

In  support  of  its  petition.  CPC 
submitted  data  that  demonstrate  (1) 
consumers  do  not  eat  in-shell  pistachio 
nuts  in  the  same  way  that  they  do  other 
in-shell  nuts.  (2)  a  sizeable  number, 
approximately  27  to  30  percent,  of 
consumers  do  not  visually  inspect  the 
kernel  of  each  pistachio  nut  before 
consuming  it.  and  (3)  consumers  do  not 
use  discretion  in  segregating  and 
discarding  the  contaminated  nuts  before 
placing  them  in  their  mouths. 

FDA  has  evaluated  the  conclusions 
drawn  from  CPC's  data  and  is 
persuaded  that  significant  numbers  of 
consumers  of  in-shell  pistachio  nuts  are 
not  as  selective  in  the  nuts  they  eat  as 
the  aaency  originally  believed  when 
establishing  the  retesting  requirements. 
Because  a  large  percentage  of 
consumers  do  not  discard  obviously 
inedible  pistachio  nut  kernels,  FDA 
believes  that  analyzing  only  cracked-out 
pistachio  nuts  after  discarding  obviously 
inedible  kernels  is  an  inappropriate 
method  for  deciding  whether  or  not  to 
reject  a  shipment  of  in-shell  pistachio 
nuts  for  excessive  aflatoxin  residues. 
The  agency  has.  therefore,  revised  CPG 
7112.08  to  delete  the  retest  requirement. 

CPG  7112.08  also  refers  to  a 
memorandum  of  understanding  (MOU/ 
FDA  225-73-8004)  that  exists  between 
FDA  and  the  U.S.  Department  of 
Agriculture  (USDA)  which  sets  forth  the 
working  arrangements  for  each  agency 
with  respect  to  the  sampling  and 
aflatoxin  testing  of  imported  in-shell  and 
shelled  pistachio  nuts.  As  announced  in 
a  separate  notice  published  elsewhere  in 
this  issue  of  the  Federal  Register,  the 
MOU  between  FDA  and  the  USDA 
Agricultural  Marketing  Service  also  was 
revised  effective  May  9, 1985.  to  delete 
the  retest  requirement. 

Copies  of  the  revised  CPG  and  the 
petition  are  on  file  in  the  Dockets 
Management  Branch.  Requests  for  single 
copies  of  CPG  7112.08  should  refer  to  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above). 

Interested  persons  may  submit  written 
comments,  data,  and  information 
regarding  these  revisions  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may. be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


Dated:  |une  9. 1986. 
lohii  M.  Taylor, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  86-13345  Filed  6-12-86;  8:45  am) 

■njJNQ  CODE  41«>-01-M 

(FDA  225-72-2001) 

Memorandum  of  Understanding  Wttti 
ttw  Agricultural  Marketing  Service 

Correction 

In  FR  Doc.  86-11946  appearing  on 
page  19412  in  the  issue  of  Thursday. 
May  29. 1986,  make  the  following 
correction: 

In  the  FOR  FURTHER  INFORMATION 
CONTACT,  caption,  in  the  fourth  line,  the 
telephone  number  should  read  "301-443- 
1583.' 

BMJJNO  COOE  1S0S-01-M 


National  Institutes  of  Healtti 

National  Arthritis  Advisory  Board; 
Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Arthritis  Advisory  Board  and 
its  subcommittees  on  June  30. 1986, 1:00 
p.m.  to  5:00  p.m.  at  the  Crystal  Gateway 
Marriott,  1700  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202.  The  meeting, 
which  will  be  open  to  the  public,  is 
being  held  to  discuss  the  Board's 
activities  and  to  continue  evaluation  of 
the  implementation  of  the  long-range 
plan  to  combat  arthritis.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  rOom 
will  be  posted  in  the  hotel  lobby. 

Mr.  Raymond  M.  Kuehne,  Executive 
Director.  National  Arthritis  Advisory 
Board.  1801  Rockville  Pike,  Suite  500, 
Rockville,  Maryland  20852,  (301)  496- 
6045.  will  provide  on  request  an  agenda 
and  roster  of  the  members.  Summaries 
of  the  meeting  may  also  be  obtained  by 
contacting  his  offices. 

Dated:  |une  6. 1986. 
Betty  |.  Beveridge, 

NIH  Committee  Management  Officer 
(FR  Doc.  86-13338  Filed  6-12-86;  8:45  am) 

BILUNQ  COOC  414O-01-II 


Public  Healtti  Service 

Advisory  Council  Meeting 

In  accordance  with  section  10(a](2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  National  Advisory 


Council  scheduled  to  meet  during  the 

month  of  June  1986: 

Name:  National  Advisory  Council  on 
Health  Care  Technology  Assessment 

Date  and  Time:  June  20. 1986,  8:30  AM 

Place:  Sheraton  Grand  Hotel,  Central 
Ballroom,  525  New  Jersey  Avenue 
Northwest,  Washington,  DC  20001 

Closed  June  20, 11:30  AM  to  12:00  Noon. 

Open  for  l-emainder  of  meeting. 

Purpose:  The  Council  is  charged  to 
provide  advice  to  the  Secretary  and  to 
the  Director  of  the  National  Center  for 
Health  Services  Research  and  Health 
Care  Technology  Assessment  (NCHSR) 
with  respect  to  the  performance  of  the 
health  care  technology  assessment 
functions  prescribed  by  section  305  of 
the  Public  Health  Service  Act,  as 
amended. 

Agenda:  The  agenda  for  the  open 
session  will  center  on  public  policy 
aspects  of  medical  coverage  issues 
involving  health  care  technology.  During 
the  closed  session,  the  Council  will  be 
reviewing  research  grant  applications 
relating  to  health  care  technology.  These 
applications  contain  research  protocols, 
design,  raw  research  data,  technical 
information,  and  preliminary  research 
reports.  The  meeting  involves  discussion 
of  salaries  and  the  professional 
competence  of  applicants,  information 
of  a  personal  nature,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Title  5.  U.S.  Code. 
Appendix  2  and  Title  5.  U.S.  Code 
552b(c)(6),  the  Assistant  Secretary  for 
Health  has  made  a  formal  determination 
that  these  latter  sessions  will  be  closed 
because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meetings,  or  other 
relevant  information  should  contact  Mr. 
William  M.  Whorton,  Jr..  National 
Center  for  Health  Services  Research  and 
Health  Care  Technology  Assessment, 
Stop  330,  Park  Building,  5600  Fishers 
Lane,  Rockville.  Maryland  20857, 
Telephone  (301)  443-5653. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
|ohn  E.  Marehall.  Ph.D.. 
Director  National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment. 

[FR  Doc.  86-13409  Filed  6-12-86;  8:45  am) 
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Statement  of  OrfaniaMon,  Functions 
and  Delegations  of  Aottnrtty;  Maaltti 
Resmo'oes  and  Services 
Adminlatcafion 

Part  H.  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization.  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38409-24.  August  31, 
1982.  as  amended  most  recently  at  51  FR 
17249-52.  May  9, 1986)  is  amended  to 
reflect  the  transfer  of  the 
intergovernmental  and  regional 
operations  functions  from  the  Immediate 
Office  of  the  Administrator  to  the  Office 
of  Policy  Coordination  in  the  Office  of 
the  Administrator. 

Under  ffB-10,  Organization  and 
Functions  amend  the  statements  for  the 
Office  of  Administrator  (tWAj  as 
follows: 

(1)  Delete  the  functional  statement  for 
the  immediate  Office  of  the 
Administrator  (HBAl)  and  substitate 
the  following: 

Immediate  Office  of  the 
Administrator  (HBAl).  (1)  Provides 
leadership  and  direction  io  the  programs 
and  activities  of  the  Health  ReBouroes 
and  Services  Administration;  {Z)  advises 
the  Assistant  Secretary  for  Health  on 
policy  matters  concerning  the  Agency's 
programs  and  activities;  and  (3) 
coopdinates  the  Agency's  intemational 
health  activities. 

(2)  Delete  the  fnactional  gtatement  for 
the  Ofpce  of  Policy  Coordination 
(HBAS)  and  •libstitute  the  loftowmg: 

Office  0f  Policy  CoanUaatioa  4HBA3). 
Under  the  direction  of  an  Avsociate 
Adrnkitstrator  for  Policy  Coordination 
who  is  a  member  of  the  Administcator's 
immediate  staff:  <1)  AdwiBeB  the 
Administrator  and.  iqpon  hts  direction. 
other  toji  Heahh  ftesourocs  and  S«-vices 
Administratian  offictals,  in  the 
identificatian  and,  wtben  appropriate, 
reaolotion  of  ^o^aon  fiobcy  iBBues, 
initiatives,  axul  prarbleraa;  (Z)  peifcrms 
the  secretariat  functions  for  the 
Administrstair  in  iiis  role  at  Chairpeison 
of  the  Heahh  Resources  and  Servoces 
Arimmistrattas  Policy  Staff:  ^3)  plans, 
orgamaes,  and  directs  the  fiscecutrm 
Secretariat  of  the  AdminiHtrartiQn,  wifc 
irinoary  responsibility  (or  pneparaiioR 
and  management  afiwriftten 
communications  to  and  from  the 
Administralon  {4)  serves  as  the 
Adminisirator's  pramary  fitaff  a«lviser 
and  coordinatiao  unit  regarding 
inteigavemmental  affairs  aod  regionid 
operaticms:  <&]  ooordiBates  Ihe 
^neparatian  of  proposed  jvles  and 
regulations  relating  to  HRSA  progranis, 
and  coordinates  HRSA  review  and 
comment  on  other  Public  Health  Service 


and  Department  of  Health  and  Htanaa 
Servioes  regidations  ftiat  aiay  aCfeot 
HRSA  programs:  and  f  EQ  oversees  and 
coordinates  the  committee  managonent 
system  of  the  Adnrinistraition. 

TVese  organieation  and  functional 
changes  are  effective  upon  ^a^e  of 
signature. 

Dated:  June  2,  1986. 
Donald  Jan  Macdonald, 
AssistasU  Secretary  for  Heolth. 
[FR  Doc.  86-13486  Filed  fr-l»-aB;  «.-«5  am) 
BiuMS  caK  41M-ie-M 


Statement  of  Organixation,  Functions 
and  Oeigaflons  aff  Aathority:  HeaHli 
Resources  and  Servioes 
Admiolatratlaa 

Part  H.  Chapter  HB  (Health  Resources 
and  Services  AdrainistrationJ  x^  the 
Statement  of  Organizations.  Functions 
and  Delegations  of  Authority  of  (he 
Department  of  Health  and  Human 
Services  (47  FR  38409-24,  August  31, 
1982.  as  amended  most  recently  at  SI  FR 
17249-52,  May  9, 1086)  is  amended  to 
reflect  the  transfer  of  the  clinical  affairs 
function  from  the  Immediate  Office  of 
the  Administrator  to  the  Office  <rf 
Planning,  Evaluation  and  Legislation  in 
the  Office  of  the  AdminiBtrator. 

Under  HB-10,  Organization  and 
Functiorte  «nend  the  statement  for  the 
Offiae  ofPiannrng.  Bvalaatioa  end 
Legisiatiott  (HEAR)  by  deleting  the  word 
"and"  before  item  number  (7).  changing 
the  periad  at  die  end  of  iht  Utem.  Bmaber 
(7)  ts  a  sancalaa.  and  adding  the 
foUowmig  after  item  manber  PY 

''and  (8)  developed  and  manages  the 
clinical  sffairs  program  for  the  Agentgr." 

This  erganiration  and  functional 
change  is  effective  upon  d*te  of 
signature. 

Dated:Jane2. 1986. 
Donald  Ian  MacdonaU 
Acting  Assistant  Secretary  for  Health. 
[FR  Doc.  86-13408  Filed  6-12-86;  8;46  an^ 
BiLUNS  eoac  mi 


Social  Security  AdroinlBtntion 

Privacy  Act  of  1974:  NoUce  of  a 
Computer  natctalng  Program 

AOEMCY:  Social  Security  Admiiiwtration, 
Department  of  Health  and  Human 
Services. 

action:  Notice  of  a  computer  matching 
program— Social  Security 
Administration  TSSAl/State  and/or 
local  governmental  agencies — 
Expansion  of  the  State  and  Federal 
Exchange  (SAFE)  matchmg  program. 


SUMMMIV:  SSA  is  issuing  public  notice 
of  itsuitent  to«xpand  ^e  SAFE 
matching  ;m>gram  to  eaoompass 
matchmg  wtth  any  State  and/or  tocal 
governH>ental  agency  records  containing 
information  which  may  impact  on  an 
individual's  eligibility  for.  or  amount  o€. 
payments  under  the  Supplemental 
Security  Income  {SSI)  program.  In 
addition,  SSA  is  expanding  the  SAFE 
matching  program  to  include  matching 
with  any  State  and /or  local 
governmental  agency  records  oontaining 
information  whidi  may  impact  on 
continuing  entitlement  to,  or  the  amout 
of,  RetiremeHt,  Survivor  or  Disability 
Insurance  (RSDI)  benefits.  Currently,  the 
SAFE  matching  program  is  an  interface 
between  SSA's  Supplemental  Security 
Income  Record  (SSR]  (Federal  Register. 
dated  October  13, 1982.  pages  45635- 
45636)  matched  against  the  files  otf  State 
agencies  oontaining  State  benefit 
payment  information. 

The  expanded  program  will  allow 
comparison  of  the  SSR  with  information 
corrtained  in  other  State  records 
containing  data  impactmg  SSI  ehgrbility 
or  payment  amount,  in  addition  to  the 
State  benefit  payment  records  currently 
covered  by  SAFE.  The  purpose  of  ii\n 
portion  of  the  SAFE  program  is  to  detect 
unreported  or  misreported  income  and/ 
or  Tesowces  which  may  contribute  to 
erroneous  SSI  payments. 

In  addition,  the  expanded  program 
will  allow  comparison  of  the  Master 
Beneficiary  Record  tNffiR)  Federal 
Register,  dated  August  28, 19B4,  pages 
34091-34096)  with  information  contained 
in  State  and/ or  local  governmental 
agency  records  impacting  on  the 
continuing  entitlement  to,  and/or  the 
amount  of.  RSDI  benefits.  The  purpose 
of  this  portion  of  the  SAFE  program  is  to 
detect  unreported  or  raisreported 
earnings,  ar  other  data  which  may 
contribute  to  erroneous  RSDI  benefit 
payments. 

date:  Data  exchanges  involving  State 
bea^it  payment  records  have  been 
performed  aince  the  ordinal  xepart  aude 
in  1961.  Under  the  expraded  prognam. 
data  exchanges  nrvohriag a  sean^  for 
the  existence  of  Medicaid  paynKsnts  are 
planned  for  fiscal  year  19»  ia  two 
States  (Missowi  and  New  Mexico).  In 
adifition.  data  exchanges  involving 
income  reported  to  the  States  as  wages 
are  planned  for  the  sane  fiscal  year. 
Other  State  and/or  local  gowemuKHtal 
agency  record  matches  may  be 
impdeneoked  in  the  future  as  needed. 
Cost  benefS  infannateD  and  comments 
received  will  detemine  whether 
individual  ie«tr!W«  shouM  be  continued 
expanded  «r  letaaaated. 


BEST  COPY  AVAILABLE 
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ADDRESS:  Interested  individuals  may 
comment  on  this  proposal  by  writing  to 
the  Social  Security  Administration. 
Attention:  SSA  Privacy  OfFicer.  »-F-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  by  contact  with  the 
SSA  Privacy  Officer  at  the  above 
address. 

FOR  FURTHER  INFORMATKMl  CONTACT: 
For  information  concerning  the  matching 
of  the  SSR,  contact  Mr.  Ronald  Sribnik. 
Chief.  Program  Quality  Branch,  Office  of 
Supplemental  Security  Income,  3-G-l 
Operations  Building,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 
telephone  (301)  594-5884. 

For  information  concerning  the 
matching  of  the  MBR.  contact:  Ms. 
Laurie  Watkins.  Chief.  Beneficiary 
Reporting  Branch.  Office  of  Retirement 
and  Survivors  Insurance,  3-A-26 
Operations  Building,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 
telephone  (301)  594-2548. 
SUPPLEMENTARY  INFORMATION:  The 
current  SAFE  matching  program  resulted 
from  an  October  1979,  General 
Accounting  Office  report  entitled. 
"Social  Security  Should  Obtain  and  Use 
State  Data  to  Verify  Benefits  for  All  Its 
Programs."  In  short,  the  report  criticized 
SSA  for  not  using  State  and  local  data  in 
the  enforcement  of  its  programs. 

The  SAFE  matching  program  was 
originally  reported  to  the  Office  of 
Management  and  Budget  (OMB)  and  to 
the  Congress  on  Arpil  13. 1981  as 
required  by  the  then  applicable  OMB 
Matching  Guidance  published  in  the 
Federal  Register  on  August  4. 1978  and 
effective  on  April  18, 1979.  In  sunmiary, 
the  matching  program  as  described  at 
that  time  consisted  of  an  interface 
between  SSA's  SSR  and  State  files 
containing  payment  data  on  individuals 
receiving  benefits  from  State  payment 
programs;  e.g..  unemployment 
compensation,  workers'  compensation, 
general  assistance,  etc.  The  matching 
program  was  considered  desirable  to 
insure  accurate  reporting  of  incomes 
from  State  programs,  thereby  permitting 
correct  computation  of  SSI  payments 
and  preventing  overpayments. 

SSA's  experience  has  shown  that  the 
States  maintain  information  other  than 
State  benefit  payment  data  which  can 
affect  both  the  eligibility  for,  and  the 
amount  of,  SSI  payments.  The  States 
also  maintain  data  which  can  affect  the 
continuing  entitlement  to,  and  the 
amount  of,  RSDI  benefit  payments. 
Therefore,  we  are  announcing  our  intent 
to  match  the  SSR  with  all  types  of  State 


files  which  contain  data  impacting  on 
SSI  payments.  In  addition.  SSA  intends 
to  match  the  MBR  with  the  State  and/or 
local  governmental  agency  files  which 
may  impact  on  RSDI  benefits. 

Obtaining  eligibility  and  entitlement 
information  through  State  and/or  local 
matching  programs  will  permit  timely 
and  proper  payments  as  well  as  detect 
and/or  prevent  erroneous  payments. 

Further  information  regarding  the 
SAFE  matching  program,  including  the 
authority  for  the  program,  a  description 
of  the  program,  the  personal  records  to 
be  matched,  the  dates  of  the  program, 
security  safeguards,  and  plans  for 
disposition  of  the  records  are  provided 
in  tfie  text  below.  This  information  is 
required  by  paragraph  S.f.l  of  the 
Revised  Supplemental  Guidance  for 
Conducting  Matching  Programs  Federal 
Register,  dated  May  19. 1982,  pages 
21657-21658).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Congress  and  to  OMB. 

Dated:  June  5, 1988. 
Martha  A.  McSteen. 
Acting  Commissioner  of  Social  Security. 

Notice  of  a  Computer  Matching  Program 

Social  Security  Administration  (SSAJ 
Matching  With  State  Records 
Expansion  of  the  State  and  Federal 
Exchange  (SAFE)  Program 

A.  Authority:  Sections  205  and 
1631(e)(1)(B)  of  the  Social  Security  Act. 

B.  Description  of  Computer  Matching 
Program: 

1.  Organizations  Involved:  SSA  and 
the  State  agencies  which  maintain  any 
records  containing  information  which 
may  a^ect  an  individual's  eligibility  for. 
or  the  amount  of.  payments  under  the 
Supplemental  Security  Income  (SSI) 
program.  Also.  SSA  and  the  State  and/ 
or  local  governmental  agencies  which 
maintain  any  records  containing 
information  which  may  affect  the 
continuing  entitlement  to  Retirement. 
Survivor  or  Disability  Insurance  (RSDI) 
benefit  payments. 

2.  Purpose:  This  matching  program 
resulted  from  an  October  1979  General 
Accounting  Office  report  entitled 
"Social  Security  Should  Obtain  and  Use 
State  Data  to  Verify  Benefits  for  All  Its 
Programs."  The  report  criticized  SSA  for 
not  using  State  and  local  data  in  the 
enforcement  of  its  payment  programs. 
The  matching  program  was  instituted  in 
1981  and  involved  matching  SSA's  SSI 
records  with  State  benefit  payment  files. 
The  program  is  being  expanded  to 
encompass  any  State  and/or  local 
governmental  agency  recotds  containing 
information  which  may  affect  SSI 
eligibility  or  payment  amount  and 
continuing  entitlement  to.  or  the  amount 


of.  RSDI  benefits  (e.g.,  benefit  payment 
records,  wage  records,  records  of 
health/income-maintenance  programs, 
etc.).  State  and  local  data  will  be  used  to 
make  timely  and  proper  payments  and 
detect  and/or  prevent  erroneous 
payments. 

3.  Procedures:  Generally,  if  the  match 
becomes  an  ongoing  one,  the  State  and/ 
or  local  agencies  will  furnish  extracts  of 
their  files  containing  identifying  data 
(name.  Social  Security  number  and  date 
of  birth)  to  SSA.  This  file  will  be 
processed  against  SSA's  record  of  all 
SSI  recipients  and  RSDI  beneficiaries. 
However,  in  some  cases  it  may  be 
necessary  for  SSA  to  have  the  State 
perform  the  actual  matching  operation. 

For  those  records  matched,  action  will 
be  taken  to  assure  that  SSI  payments 
and  RSDI  benefits  are  being  paid 
properly.  The  State  and/or  local 
information  will  be  treated  as  a  third- 
party  lead  requiring  confirmation  with 
the  individual  concerned  prior  to  any 
proposed  payment  adjustment.  SSA  will 
make  no  further  subsequent  contacts 
with  the  State  and/or  local 
governmental  agency  as  part  of  these 
matches,  except  in  specific  cases  where 
there  are  inconsistencies. 

C.  Records  to  be  Matched:  SSA  will 
institute  a  computerized  match  of  the 
Supplemental  Security  Income  Record 
(SSR).  (HHS/SSA/OURV  09-80-0103, 
Federal  Register,  dated  October  13. 1982. 
pages  45635-45636),  and  the  Master 
Beneficiary  Record  (MBR),  (HHS/SSA/ 
OURV  09-60-0090,  Federal  Register, 
dated  August  28. 1984,  pages  34091- 
34096)  against  extracts  of  State  and/or 
locally  maintained  files.  The  State  and/ 
or  local  files  may  include  records  of 
benefit  payments,  such  as  State 
pensions,  workers'  compensation  and 
general  assistance,  wage  records,  tax 
files  and  any  other  State  and/or  local 
file  which  includes  information  which 
could  affect  eligibility  for,  or  the  amount 
of,  SSI  payments  and  the  continuing 
entitlement  to,  or  amount  of,  RSDI 
benefits.  The*fir»t  match  under  the 
expanded  program  will  involve  the  State 
of  Missouri's  Medicaid  records.  Missouri 
will  perform  the  matching  operation  for 
SSA  against  data  extracted  from  the 
SSR  for  Missouri  Medicaid  recipients 
and  will  provide  SSA  with  data  only  for 
those  records  matched. 

D.  Projected  Starting  and  Ending 
Dates:  The  first  matches  under  the 
expanded  program  will  occur  in  fiscal 
year  1986.  A  cost  benefit  analysis  will 
be  undertaken  to  determine  whether  the 
matches  should  be  continued,  expanded 
or  terminated. 

E.  Security  Safeguards:  When  SSA 
performs  the  matching  operation, 


security  safeguards  pertaining  to  the 
SSR  as  reflected  in  the  Federal  Register, 
dated  October  13, 1982,  pages  45635- 
45636,  and  to  the  MBR  as  reflected  in  the 
Federal  Register,  dated  August  28, 1984. 
pages  34091-43096,  will  apply. 

All  magnetic  tapes  and  disks  are 
maintained  within  an  enclosure 
attended  by  security  guards.  Anyone 
entering  or  leaving  this  enclosure  must 
have  a  special  badge  which  is  issued 
only  to  authorized  personnel.  All 
microfilm  and  paper  files  are  accessible 
only  to  authorized  personnel  with  a 
need  to  know.  Safetguards  include  a 
lock/unlock  password  system,  exclusive 
use  of  leased  telephone  lines,  a 
terminal-oriented  transaction  matrix, 
and  an  audit  trail.  The  same  safeguards 
will  apply  to  the  State  tapes  while  they 
are  in  the  possession  of  SSA. 

When  the  States  perform  the  matching 
operations,  they  will  follow  the 
safeguards  established  in  existing 
agreements  with  SSA.  States  receive  the 
extracts  from  the  SSR  and  the  MBR  at 
this  time  for  administration  of  a  variety 
of  health/income-maintenance 
programs.  The  existing  agreements  call 
for  the  State  to: 

1.  Limit  access  to  the  data  to  only 
those  employees  and  officials  who  need 
it  to  perform  their  official  duties; 

2.  Store  the  data  in  an  area  that  is 
physically  safe  from  access  by 
unauthorized  persons; 

3.  Store  and  process  magnetic  tapes  in 
such  a  way  that  unauthorized  persons 
cannot  retrieve  the  information  by 
means  of  computer,  remote  terminals  or 
other  means; 

4.  Advise  all  personnel  who  will  have 
access  to  the  data  of  the  confidential 
nature  of  the  information,  the  safeguards 
required,  the  criminal  sanctions  for 
noncompliance  contained  in  Federal 
statutes  (such  as  section  1106(a)  of  the 
Social  Security  Act)  and  any  relevant 
State  statutes;  and 

5.  Permit  SSA  to  make  onsite 
inspections  to  ensure  that  adequate 
safeguards  are  being  maintained. 

Other  safeguards  such  as  destroying 
or  returning  the  file  and  using  the  file 
only  for  this  specific  match  are  not 
appropriate  because  the  MBR  and  the 
SSR  are  given  to  the  States  pursuant  to 
published  Privacy  Act  routine  uses  (e.g., 
disclosure  to  the  States  for  the 
administration  of  State  supplementation 
and  the  Medicaid  program)  to  serve  a 
variety  of  purposes. 

F.  Disposition  of  Records:  Data 
received  will  be  used  only  for  the 
purposes  of  this  matching  program  and 
the  tapes  will  be  returned  to  the  State 
and/or  local  governmental  agencies 
maintaining  the  records  after  the 
matching  operation.  A  record  of  any 


"match"  will  be  placed  in  the  claims 
folder  of  the  involved  individual. 
Information  regarding  the  matched 
records  will  be  incorporated  into  the 
MBR  and  the  SSR.  Printouts  of  match 
records  will  be  disposed  of  by  SSA  field 
office  personnel  in  accordance  with  the 
appropriate  Federal  Records  Retention 
Schedule  (44  U.S.C.  3303a). 

G.  Other  Comments:  For  those  records 
matched,  SSA  will  take  proper  action  to 
assure  that  SSI  payments  and  RSDI 
benefits  are  being  paid  properly.  No 
changes  will  be  made  to  an  individual's 
payments  or  benefits  without  first 
providing  due  process  to  the  individual 
concerned.  Disclosures  are  made 
pursuant  to  the  routine  uses  published  in 
the  Federal  Register  for  the  MBR  and  the 
SSR. 
(FR  Doc.  86-13384  Filed  6-12-88;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-86-1612:  FR-2242] 

Formula  Allocations  for  the  Rental 
Retiabilitation  Program  for  Fiscal  Year 
1986  and  Deadlines  for  Submission  of 
Program  Descriptions;  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planing  and 
Development.  HUD. 
ACTION:  Notice;  correction. 

SUMMARY:  This  document  corrects  a 
notice  that  was  published  in  the  Federal 
Register  on  Tuesday,  June  3, 1986  (51  FR 
20222)  which,  is  part,  estabalished 
deadlines  for  submitting  Program 
Descriptions  for  the  Rental 
Rehabilitation  Program  in  Fiscal  Year 
1986.  That  notice  erroneously  provided 
that  a  State  that  elects  to  participate  in 
the  rental  Rehabilitation  Program  in 
Fiscal  Year  1986  must  deliver  its 
Program  Description  or  have  it 
postmarked  by  August  9, 1986.  The 
correct  deadline  for  delivery  or 
postmarking  of  a  State's  Program 
Description  is  August  18, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Kolesar,  Acting  Director,  Rental 
Rehabilitation  Division,  Room  7162, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW.. 
Washington,  DC.  Telephone  (202)  755- 
5970.  (This  is  not  a  toll-free  number.) 
Accordingly,  in  FR  Document  86- 
12445  published  on  June  3, 1986  (51  FR 
20222)  on  page  20223,  column  three,  first 


paragraph,  "August  9, 1986"  is  corrected 
to  read  "August  18  1986 ". 

Dated:  |une  9, 1986. 
Donald  A.  Franck. 

Acting  Assistant.  General  Counsel  for 
Regulations. 

|FR  Doc.  86-13310  Filed  6-12-86;  8:45  am) 
BtLUtM  COOE  4210-2»-M 


[Doclcet  No.  N-86-1603:  FR-22361 

Housing  Development  Grant  Program; 
Correction 

agency:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner,  HUD. 

action:  Invitations  for  Applications: 

correction. 

summary:  This  document  corrects  a 
notice  that  was  published  in  the  Federal 
Register  on  Thursday.  June  5, 1986  (51 
FR  20576),  inviting  applications  to  be 
submitted  for  the  Housing  Development 
Grant  Program  for  Fiscal  Year  1986.  This 
document  erroneously  indicated  that 
revised  Application  Packets  would  not 
be  available  until  June  16. 1986. 
Application  Packets,  however,  have 
been  available  as  of  the  date  of 
publication  of  the  Invitation  for 
Applications.  In  addition.  Appendix  A 
contained  the  wrong  addresses  and 
telephone  numbers  for  the  Boston  and 
Chicago  Offices  and  omitted  the  room 
number  for  the  New  York  Regional 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Franklin,  Acting  Director, 
Housing  Development  Grant  Division. 
Room  6110,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410-8000. 
telephone  (202)  755-6142.  (This  is  not  a 
toll-free  number.) 

Accordingly  FR  Document  86-12443 
published  on  June  5, 1986  (51  FR  20576) 
is  corrected  to  read  as  follows: 

1.  On  page  20579,  column  three,  sixth 
paragraph,  "June  16, 1986"  is  corrected 
to  read  "June  5, 1986". 

2.  On  page  20580,  column  one,  "Boston 
Regional  Office"  is  corrected  to  read 
"Boston  Office"  and  the  accompanying 
address  and  telephone  number  are 
corrected  to  read  "Bulfinch  Building,  15 
New  Chardon  Street,  Boston. 
Massachusetts  02114-2598,  (617)  223- 
4161". 

3.  On  page  20580,  column  two,  the 
address  for  the  New  York  Regional 
Office  is  corrected  to  read  "26  Federal 
Plaza,  Room  32130,  New  York,  New 
York  10278-0068.  (212)  264-8053". 

4.  On  page  20580,  column  three. 
"Chicago  Regional  Office"  is  corrected 
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to  read  "Chicago  Office"*  and  the 
accompanying  address  and  telephone 
number  are  corrected  to  read  "547  West 
lackson  Boulevard,  Chicago,  Ulioois 
60606-576a  (312)  353-6816". 

Dated:  |une  9. 1986. 
Doiwld  A.  Fy—ck, 

Acting  Assistant  Genera/ Counsel  for 

Regulations. 

(FR  Doc.  86-13311  Filed  6-12-86;  8:45  am) 

BHJJNa  COK  ai«-Z7-M 

Offic*  of  the  Secretaiy 
[Docket  No.  D-66-817:  FR-2233) 

Amendment  of  Delegation  of 
Procurement  Auttiortty  to  the  Field 

Correction 

In  FR  Doc.  88-9429  appearing  on  page 
15850  in  the  issue  of  Monday,  April  28, 
1986.  make  the  foUovving  correction:  In 
the  third  column,  in  the  second  complete 
paragraph,  in  the  eighth  line,  "wood 
processing"  should  read  "word 
processing'. 


DEPARTHENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Bureau  Forms  Submitted  for  Review 

The  proposal  for  the  collection  of 
information  Hsted  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement,  related  forms,  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  Bureau's  Clearance  Officer  and  to 
the  Office  of  Management  and  Budget 
Interim  Department  Desk  Officer, 
Washingtoa  D.C.  20603,  Telephone  (202) 
395-7340. 

Title:  Timber  Sale  Contracting,  43  CFR 

5442.1 
Abstract:  These  forms  are  used  by 

prospective  purchasers  of  Bureau  of 

Land  Management  timber 
Bureau  Form  Number  5440-9 
Frequency:  Occasionally. 
Description  of  Respondents:  Individuals, 

companies  and  corporations 

submitting  bids  On  Bureau  of  Land 

Management  timber  sales. 
Annual  Responses:  500 
Annual  burden  Hours:  625 
Bureau  Clearance  Officer  (alternate): 

Rebecca  Daugberty  (202)  P53-8853 


DaHt&.  April  24. 1988. 

Vincent  |.  Hedier, 

Acting  Assistant  Director.  Lands  and 
Renewable  Resources. 

(FR  Doc.  86-13391  FUed  B-12-88;  8:45  am| 

MUMS  COOK  4310-M-M 


AvaiiabWty  of  Draft  Environmental 
Impact  Statement;  Egin-Hamer  Road 
Plan,  ID 

agency:  Bureau  of  Land  Management, 

Department  of  the  Interior. 

action:  Notice  of  availability  of  a  draft 

environmental  impact  statement  (EIS) 

for  the  proposed  Egin-Hamer  Road  plan 

amendment. 

DATE:  Comments  will  be  accepted  until 
September  11, 1986. 

ADDRESS:  Comments  should  be  sent  to: 
Bureau  of  Land  Management,  Idaho 
State  Office.  3380  American  Terrace. 
Boise,  Idaho  83706,  Attn:  Egin-Hamer 
Project. 

FOR  FURTHER  INFORMATION  CONTACT: 

O'dell  Frandsen,  District  Manager, 
Idaho  Fails  District  Office.  BLM.  940 
Lincoln  Road,  Idaho  Falls,  Idaho  83401, 
Telephone:  208-529-1020. 

SUPPIBMENTARV  MF0RMAT10N:  Fremont 
and  Jefferson  Counties  in  eastern  Idaho 
have  applied  for  a  right-of-way  across 
public  land  to  construct  a  year-round 
gravel  road  approximately  10  miles  long. 
The  road  would  serve  as  a  farm-to- 
market  route  for  the  farming  area 
northwest  of  St.  Anthony,  Idaho. 

The  proposed  road  would  cross 
through  the  Nine  Mile  Knoll  Area  of 
Critical  Environmental  Concern  (ACEC), 
which  was  designated  by  the  approval 
of  the  Medicine  Lodge  Resource 
Management  Plan.  The  purpose  of  the 
ACEC  is  to  establish  management 
constraints  to  protect  a  herd  of  2.000  elk 
that  winter  in  the  area.  The  management 
constraints  include  proliibition  of  new 
roads  or  major  right-of-way  and  a 
winter  vehicle  closure.  Granting  the 
rights-of-way  would  require  amending 
the  plan  to  reduce  the  size  of  the  ACEC 
from  31,000  acres  to  27,700  acres  so  that 
the  road  would  become  the  southern 
boundary  of  the  ACEC. 

Four  of  the  alternatives  considered  in 
the  EIS  would  enlarge  the  existing 
ACEC  by  11,390  acres  in  order  to 
include  more  of  the  elk  herd's  crucial 
winter  habitat  under  the  protective 
constraints  of  the  ACEC.  Each  of  these 
four  alternatives  would  provide  for  a 
corridor  through  the  ACEC  for  a  road. 


Otherwise,  the  management  constraints 
would  remain  as  at  present. 

A  limited  number  of  copies  of  the  EIS 
are  available  from  the  BLM's  Idaho 
State  Office.  Ksted  above.  Copies  of  the 
EIS  are  available  for  inspection  at  the 
Idaho  Falls  District  Office,  listed  above. 

Dated:  May  30. 1986. 
Delmai  Vail. 

Idaho  State  Director,  Bureau  of  Land 
Management. 

(PR  Doc.  86-13349  Filed  6-12-86;  8:45am| 
8IUJN0  COOe  43t»-76-M 

(CA- 12436] 

Realty  Action:  Land  Exchange  in 
Lassen  and  iModoc  Counties,  CA 
agency:  Bureau  of  Land  Management, 
Interior. 

action:  CA-12436.  modification  of 
notice  of  realty  action:  exchange  of 
public  lands  in  Lassen  and  Modoc 
Counties,  CA.    ^^^^ 

SUMMARY:  This  document  modifies  a 
Notice  of  Realty  Action  published  in  the 
Federal  Register  on  March  15, 1964  (49 
FR  9781-82)  and  corrected  on  March  30. 
1984  (49  FR  12760),  on  April  10, 1984  (49 
FR  14208)  and  on  December  31,  1984  (49 
FR  50792).  The  Notice  and  subsequent 
corrections  concerned  an  exchange  of 
public  lands  in  Lassen  and  Modoc 
Counties,  California,  to  be  traded  for 
private  lands  in  those  same  counties. 
The  private  landowner  is  Lyneta 
Ranches  of  Alturas,  California. 

The  original  Notice  segregated  the 
public  lands  described  in  the  Notice 
from  all  other  forms  of  appropriation 
and  entry  under  the  public  land  laws 
and  the  mining  laws  for  a  period  of  two 
years.  The  exchange  proposal  in  the 
original  Notice  was  protested.  A  Bureau 
of  Land  Management  (BLM)  decision 
denying  the  protest  and  proceeding  with 
the  exchange  was  appealed  to  the 
Interior  Board  of  Land  Appeals  (IBLA) 
in  February  of  1985.  The  IBLA  issued  a 
decision  on  February  27, 1986,  vacating 
the  BLM  decision  and  remanding  the 
case  to  BLM  for  further  analysis. 

As  a  result  of  the  protest  and  appeal 
process,  the  exchange  has  been  delayed 
beyond  the  anticipated  completion  date, 
and  the  segregation  period  provided  for 
in  the  original  notice  has  expired.  To 
ensure  that  the  exchange  and  appeal 
process  is  not  disrupted  by  new  filings 
or  applications,  the  Notice  of  March  15. 
1984  {49  FR  9781-81).  as  corrected,  is 
hereby  modified  to  renew  the 
segregation  period  for  an  additional  two 
years.  The  publication  of  this 
modification  notice  in  the  Federal 
Register  shall  renew  the  segregation  of 
the  public  lands  described  in  the  Notice 
of  March  15, 1984  (49  FR  9782-82).  as 


corrected,  for  a  period  of  two  additional 
years.  These  public  lands  are  segregated 
from  all  other  forms  of  appropriation 
and  entry  under  the  public  land  laws 
and  the  mining  laws. 

FOR  FURTHER  INFORMATION  CONTACJ: 

Peter  Humm  or  Lynda  Roush,  Susanville 

District  Office,  705  Hall  Street. 

Susanville.  California  91630.  at  (916) 

257-5381. 

C.  Rex  Cleary. 

District  Manager. 

(FR  Doc.  86-13424  Filed  6-12-86:  8:45  am] 

BILUNQ  COOe  4310-40-M 


[1-14921,1-149681 

Idaho;  Proposed  Continuation  of 
Withdrawal 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  Forest  Service. 
Department  of  Agriculture,  proposes 
that  208.80  acres  of  withdrawals  for  the 
Rooks  Creek  and  Greenhorn 
Administrative  Sites,  continue  for  an 
additional  30  years,  which  is  the  time 
the  sites  will  continue  to  be  used.  These 
lands  would  remain  closed  to  surface 
entry,  and  mining,  but  not  mineral 
leasing. 

DATE:  Comments  should  be  received 
within  90  days  of  the  date  of  publication 
of  this  notice. 

ADDRESS:  Comments  should  be  sent  to: 
Idaho  State  Director,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho  83706. 
FOR  FURTHER  INFORMATION  CONTACT 
Larry  R.  Lievsay,  Idaho  State  Office. 
208-334-1735. 

The  Forest  Service  proposes  that  the 
existing  land  withdrawals  made  by  two 
separate  Secretarial  Orders  of  February 
26. 1908.  be  continued  for  a  period  of  30 
years  pursuant  to  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751;  43  U.S.C.  1714. 
The  land  is  described  as  follows: 

1-14921 

T.  3  N.,  R.  17  E.,  B.M. 

Sec.  15.  S'ANEV*,  NMi,SE% 

1-14968 

T.  4  N.,  R.  16  E,  B.M. 

Sec.  26,  metes  and  bounds  description. 

The  area  descrilied  above  aggregates 
208.80  acres  in  Blaine  County. 

The  withdrawals  are  essential  for 
protection  of  substantial  capital 
improvements  on  the  Administrative 
Sites.  The  withdrawals  closed  the 
described  lands  to  surface  entiy.  and 
mining  but  not  mineral  leasing.  No 


change  in  the  segregatrive  effect  or  use 
of  the  land  is  proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  unauthorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 

A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
so,  for  how  long.  The  final  determination 
on  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  June  6, 1986. 
Larry  R.  Uevsay, 

Acting  Chief  Realty  Operations  Section. 
[FR  Doc.  86-13348  Filed  6-12-86;  8:45  am] 
BUXING  COOE  4310-aO-M 


Fish  and  Wildlife  Service 

U.S.  Cites  Annual  Report  Availability 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  availability  of 

calendar  year  1984  U.S.  CITES  Annual 

Report. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  has  issued  the  1984  annual    . 
report  summarizing  international  trade 
involving  the  United  States  in  plant  and 
wildlife  species  regulated  by  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES),  as  required  by  article 
VIII.  paragraph  7.  of  the  Convention. 
The  report  covers  the  period  Janaury  1. 
1984.  to  December  31, 1984.  The  report 
also  covers  the  Service's  administration 
•of  the  Convention  (biennial  report) 
during  the  period  Janaury  1, 1983.  to 
December  31. 1984.  By  this  notice,  the 
public  is  informed  that  the  report  is 
available  and  that  any  interested 
individual  may  secure  a  copy  by  written 
request  to  the  National  Technical 
Information  Service.  This  notice  also 
provides  ordering  information  for 
reports  for  1977-1983. 
ADDRESS:  Written  requests  for  copies 
should  include  a  check  for  the  cost  of 
the  report  (see  list,  below),  include  the 
report  number  and  form  of  report 
(printed  or  microfiche;  see  list,  below), 
and  be  addressed  to  U.S.  Department  of 


Commerce,  National  technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield.  Virginia  22161.  703/ 
487-4650  (sales  desk). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Eari  B.  Baysinger,  Chief,  Federal 
Wildlife  Permit  Office,  U.S.  Fish  and 
Wildlife  Service,  Mail  Code  600  Broyhill, 
Department  of  the  Interior,  Washington, 
DC  20240,  703/235-2418. 
SUPPLEMENTARY  INFORMATION:  The 
CITES  regulates  international  trade  in 
certain  plant  and  wildlife  species,  which 
are  listed  in  appendices  to  the 
Convention.  The  United  States,  as  1  of 
9f  Parties  to  CITES,  is  required  to 
produce  an  annual  report  summarizing 
U.S.  trade  in  these  species  and  a 
biennial  report  summarizing  U.S. 
legislative,  regulatory,  and 
administrative  measures  taken  to 
enforce  the  provisions  of  the 
Convention.  The  Federal  Wildlife  Permit 
Office,  on  behalf  of  the  Service,  has 
compiled  eight  annual  reports,  beginning 
in  1977,  and  three  biennial  reports:  1978- 
1979  (Included  with  the  1979  annual 
report),  1980-1982  (1982),  and  1983-1984 
(1984). 

The  U.S.  CITES  Annual  Reports  are 
identified  as  follows: 


Yaw 

R«po«1  No.,  torm  coda,  and 
ooal 

1977 

Rapon  No.  PS  84  146133 

$1 1  SO- printad  (A05) 

$4.50— mcroftcfta  (AOI) 

1978..            —        

Rapon  No.  Pe  84  146141 

$14.50-pnnled  (AlO) 

S4.S0— <noof<ct<e  (AOI) 

1979 

RapOfINo  PB62  128646 

$19  00— printed  (AlO) 

$4.50— microticf<e  (AOi) 

1980 _ 

Rapoci  No  PS  83  143198 

$22.00-pontad  (A12) 

1981    ..    

RaportNo  pees  188524 

$40  00-pnnted  (A24) 

$4  50— nucrofiche  (A01( 

1982 J. 

RaoorlNo  Pe84  146156 

$23.50-ponled  (A13) 

1983 

RaportNo  PS  85  241370 

$26  50-pnnted(A15) 

$4.50— (racrohctw  (AOI) 

1984 

Rapon  No    PB  86  184447/A5 

$22  95— prmtad  (A13) 

$5  95— (ncroteha  (AOI) 

This  notice  was  prepared  by  Jeffrey  P, 
Jorgenson.  General  Biologist,  Federal 
Wildlife  Permit  Office,  Management 
Operations  Branch,  703/235-2418. 

Dated:  June  4, 1986. 
Ronald  E.  Lambertson. 

Deputy  Director,  U.S.  Fish  and  Wildlife 

Service. 

|FR  Doc.  86-13422  Filed  6-12-86;  8:45  am] 
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Minerals  Management  Sarvica 

Development  Operations  Coordination 
Document;  Conoco  Inc. 

agency:  Minerals  Management  Serivce. 
action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordiantion  document  (DOCD). 


JM  I 


SUMMAirr:  Notice  is  hereby  given  that 
Conoco  Inc.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  L^ase  OCS-G  7917.  Bloclc 
306,  Ewing  Banlc  Area.  Offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Grand  Isle, 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  May  29. 1986.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  DOCD  from  the  Minerals 
Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147,  Metairie. 
Louisiana  {Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday).  A  copy  of 
the  DOCD  and  the  accompanying 
Consistency  Certification  are  also 
available  for  public  review  at  the 
Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The     o 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans,  Post  Office  Box  44396.  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT 

Angie  D.  Gobert;  Minerals  Management 
Service,  Gulf  of  Mexico  OCS  Region, 
Rules  and  Production,  Plans,  Platform 
and  Pipeline  Section.  Exploration/ 
Development  Plans  Unit;  Phone  (504) 
838-0876. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  to  §  390.61  of  Title  15 
of  the  CFR.  that  the  Coastal 
Management  Section/ Louisiana 
Department  of  Natural  Resources  is 


reviewing  the  DOCD  for  consistency 
with  the  Louisiana  Coastal  Resources 
Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCD's  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  Section  250.34  of  Title 
30  of  the  CFR. 

Dated:  June  2, 1986. 
I.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  86-13432  Filed  6-12-86;  8:45  am) 
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Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
States,  local  governments,  and  other 
interested  parties  became  effective 
December  13, 1979.  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  5  250.34  of  Title  30  of  the  CFR. 

Dated:  June  5.  1986. 
).  Rogers  Pearcy. 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  86-13431  Filed  6-12-66:  8:45  am) 
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Development  Operations  Coordination 
Document;  Tenneco  Oil  Exploration 
and  Production 

agency:  Minerals  Management  Service. 
ACnON:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4537,  Block  A-31. 
Mustang  Island  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Harbor 
Island.  Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  June  3, 1986. 
addresses:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147.  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 


Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  Chevron 
U.SJLInc. 

agency:  Minerals  Management  Service. 
Department  of  the  Interior. 

action:  Notice  of  the  Receipt  of  a 
proposed  development  operations 
coordination  document. 


SUMMARY:  This  Notice  announces  that 
Chevron  U.SJi.  Inc.,  Unit  Operator  of 
the  Main  Pass  Block  40  Federal  Unit 
Agreement  No.  14-08-001-3847, 
submitted  on  May  29. 1986.  a  proposed 
Development  Operations  Coordination 
Document  describing  the  activities  it 
proposes  to  conduct  on  the  Main  Pass 
Block  40  Federal  unit. 

The  propose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978. 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  N.  Causeway 
Blvd..  Room  147,  Metairie.  Louisiana 
70002. 

FOR  FURTHER  INFORMATION  CONTACT 
Minerals  Management  Service.  Records 
Management  Section.  Room  143.  open 
weekdays  9:00  a.m.  to  3:30  p.m..  3301  N. 
Causeway  Blvd..  Metairie.  Louisiana 
70002.  phone  (504)  838-0519. 
SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  the  proposed  development 
operations  coordination  document 
available  to  affected  States,  executives 
of  affected  local  governments,  and  other 
interested  parties  became  effective  on 
December  13, 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in  a 
revised  Section  250.34  of  Title  30  of  the 
Code  of  Federal  Regulations. 


Dated:  fune  5, 1986. 
).  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc.  86-13433  Filed  6-12-86:  8:45  am| 
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Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

(Federal  Coal  Lease  Nos.  W-0311810.  W- 
0312311,  and  W-0313668] 

AvailatiiHty  of  Rnai  Environmental 
impact  Statement  on  ttie  Proposed 
Mining  Plan.  East  Gillette  Federal  Mine. 
Campt>eii  County,  WY 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcentent,  Interior. 
ACTION:  Notice  of  availability  of  final 
environmental  impact  statement  (OSM- 
EIS-15). 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  making  available  a  final 
environmental  impact  statement  (EIS) 
on  the  proposed  East  Gillette  Federal 
mine.  The  EIS  has  been  prepared  to 
assist  the  Secretary  of  the  Interior  in 
making  a  decision  on  Kerr-McGee  Coal 
Corporation's  application  for  a  permit  to 
mine  coal  approximately  3  miles  east  of 
the  city  of  Gillette,  Wyoming. 
address:  Copies  of  the  Hnal  EIS  may  be 
obtained  from  Allen  D.  Klein. 
Administrator,  Attn:  Sarah  Bransom, 
OSMRE,  Western  Technical  Center. 
Second  Floor.  Brooks  Towers,  1020-15th 
Street.  Denvef.  Colorado  80202. 
FOR  FURTHER  INFORMATION  CONTACT 
Sarah  Bransom,  Project  Leader, 
Environmental  Analysis  Branch 
(telephone:  303-844-2451)  at  the  Denver, 
Colorado,  location  given  under 
"address." 

supplementary  information:  kert- 
McGee  Coal  Corporation  proposes  to 
mine  an  average  of  11  million  tons  of 
coal  per  year,  or  256  million  tons  of  coal 
.  over  a  25-year  period,  at  its  East  Gillette 
Federal  mine.  The  proposed  mine  would 
disturb  2304  acres  of  land.  Six  coal 
mines  are  currently  in  operation,  and 
one  more  is  proposed  for  operation,  in 
the  general  vicinity  of  Kerr-McGee*8 
proposed  mine. 

A  draft  EIS  prepared  by  the  U.S. 
Geological  Survey  (USGSJ  for  the 
proposed  East  Gillette  Federal  mine  was 
submitted  for  public  review  and 
comment  in  April  1977.  prior  to  the 
enactment  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA).  On 
April  17, 1960,  USGS  held  a  scoping 
meeting  on  the  East  Gillette  Federal 
mine,  as  then  proposed,  in  Gillette. 


Wyoming.  Since  1980.  Kerr-McGee  has 
made  several  revisions  to  its  plans  for 
mining  the  coal  underlying  its  three 
leaseholds  to  meet  requirements  of 
SMCRA,  OSMRE.  and  the  Wyoming 
Department  of  Environmental  Quality 
(DEQ).  Because  of  these  revisions  and 
the  amount  of  time  elapsed,  the  East 
Gillette  Federal  mine  draft  EIS  prepared 
by  USGS  has  been  withdrawn  and 
replaced  by  a  new  draft  and  this  final 
EIS  prepared  by  OSMRE.  OSMRE's  final 
EIS  is  based  on  (1)  the  comments  USGS 
received  on  both  the  mine  as  proposed 
in  1977  and  the  1977  draft  EIS  it  had 
prepared,  (2)  the  current  permit 
application  package,  which  was  filed  by 
Kerr-McGee  with  OSMRE  and  Wyoming 
DEQ  on  August  20. 1982.  and  (3)  The 
new  draft  EIS  issued  by  OSMRE  on 
March  26. 1984. 

In  accordance  with  SMCRA.  the 
Secretary  of  the  Interior  must  take  some 
action  on  Kerr-McGee's  mining  plan. 
The  alternative  actions  available  to  him 
are  (1)  to  approve  the  mining  plan  in 
order  that  a  Federal  permit  can  be 
issued  with  conditions  to  bring  it  into 
compliance  with  Federal  and  State 
regulations  (alternative  A);  (2)  to 
disapprove  the  mining  plan,  in  which 
case  no  Federal  permit  to  mine  coal 
would  be  issued  (alternative  B);  (3)  to 
take  no  action  on  the  mining  plan 
(alternative  C);  and  (4)  to  delay  the 
decision  to  approve  or  disapprove  the 
mining  plan  for  the  proposed  East 
Gillette  Federal  mine.  OSMRE  has 
identified  alternative  A  as  its  preferred 
alternative. 

The  East  Gillette  Federal  mine  final 
EIS  identifies  and  analyzes  the  probable 
impacts  to  the  quality  of  the  human 
environment  that  would  result  should 
alternative  A  be  implemented.  The 
discussion  of  impacts  includes  the 
environmental  consequences  resulting 
from  mining  both  the  proposed  East 
Gillette  Federal  mine  and  the  other 
existing  and  proposed  mines  in  the  area. 
At  the  same  time  OSMRE  prepared  the 
final  EIS.  Wyoming  DEQ  issued  Ken^ 
McGee  a  State  permit  to  mine  non- 
Federal  coal  for  the  East  Gillette  Federal 
mine  on  February  4. 1988. 

In  preparing  the  final  EIS,  OSMRE  has 
revised  the  deraft  EIS  in  response  to 
comments  received  during  the  public 
comment  period.  These  comments  and 
OSMRE's  responses  to  them  are 
included  in  the  final  EIS. 

Dated:  June  9, 1966. 
Arthur  W.  AbtM. 

Acting  Assistant  Director.  Program 
Operations. 
PFR  Doc.  06-13379  Filed  6-12-86;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Housing  Guaranty  Program;  A.I.D. 
Mailing  Ust 

The  Agency  for  International 
Development  (A.I.D.)  requires  that  the 
lending  opportunities  of  the  A.I.D. 
Housing  Guaranty  Program  be 
advertised  and  that  borrowers  solicit 
and  provide  fair  consideration  to  all 
bids  received.  A.I.D.  publishes  a  notice 
of  each  investment  opportunity  in  the 
Federal  Register  and  also  sends  copies 
of  the  notice  to  persons  and  firms  on  the 
A.I.D.  mailing  list,  who  have  expressed 
interest  in  the  investment  opportunities. 
The  current  A.I.D.  mailing  list  is 
considered  outdated.  It  will  be 
terminated  on  September  30, 1986. 
Commencing  October  1. 1988.  a  new 
mailing  list  will  be  in  effect  and  will 
consist  of  persons  and  firms  who  have 
requested  a  new  listing.  Interested 
persons  and  firms  should  address  their 
request  in  writing  by  August  31. 1986  to: 
Mr.  Herbert  T.  McDevitt.  Agency  for 
International  Development  PRE/H, 
Room  3208  NS.  Washington.  DC  20523. 

Dated:  June  6, 1986. 
Mario  Pita. 

Deputy  Director,  Office  of  Housing  and  Urban 
Programs. 

(FR  Doc.  86-13403  Filed  6-12-86:  8:45  am) 
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Housing  Quarianty  Program;  Second 
Notica  of  Invastmant  Opportunity 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  a  loan  for  the  Republic  of 
Panama  as  part  of  A.I.D.'s  development 
assistance  program.  The  proceeds  of  this 
loan  will  be  used  to  finance  shelter 
projects  for  low  income  families  in  the 
Republic  of  Panama.  This  investment 
opportunity  had  been  previously 
advertised.  All  bid  participants  were 
advised  by  the  Republic  of  Panama  that 
none  of  the  proposals  received  were 
acceptable.  The  RepubHc  of  Panama  has 
authorized  A.I.D.  to  request  new 
proposals  from  eligible  investors.  The 
name  and  address  of  the  representative 
of  the  Borrovrer  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

REPUBUC  OF  PANAMA 
Project:  S25-HG-012-$10.00aOOO 
Attention:  Mr.  Eduardo  Dudley,  Director, 
Ministry  of  Planning  and  Economic  Policy. 
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Apartado  2694,  Zona  3.  Panama,  Republic 

of  Panama 
Telephone:  69-4992  or  69-1810 
Telex:  3683  (MIPPE) 

Interested  investors  should  telegram 
their  bids  to  the  Borrower's 
representative  on  July  1. 1988  but  no 
later  than  12;00  noon  Panama  Time.  Bids 
should  be  open  at  least  48  hours.  Copies 
of  all  bids  should  be  simultaneously  sent 
to  the  following  addresses: 
Mr.  William  Celman,  RHUDO/PSA.  USAID/ 

Panama  Ave.,  Manuel  Espinosa  Batista, 

Apartado  6859,  Panama  5,  Republic  of 

Panama 
Telex:  c/o  American  Embassy,  USAID/ 

Panama:  Panama  City.  Republic  of  Panama 
Michael  G.  Kitay.  Agency  for  International 

Development,  CC/PRE,  room  3208  N.S., 

Washington,  DC  20523 
Telex  No.:  892703  AID  WSA 
Telefax  No.:  202/647-6901 

Each  proposal  should  consider  the 
following  terms: 

(a)  Amount  U.S.  $10.0  million.  The 
borrowing  should  be  so  structured  that 
the  sum  of  the  principal  disbursed  to  the 
Borrower  and  interest  unpaid,  accrued 
and  capitalized  during  the  grace  period 
should  not  exceed  $10.0  million. 

(b)  Term:  Up  to  30  years. 

(c)  Grace  Period  on  Principal:  10 
years,  to  be  amortized  gradually  after 
end  of  grace  period. 

(d)  Grace  Period  on  Interest 
Proposals  should  be  made  with  a  grace 
period  up  to  three  years  on  interest 
payments.  Interest  earned  during  the 
grace  period  will  be  capitalized  and 
added  to  the  principal  to  be  amortized 
starting  at  the  end  of  the  ten  year  grace 
period  for  payments  on  principal. 

(e)  Interest  Rate:  Proposals  will  be 
made  on  the  basis  of  fixed  interest  rate. 

(0  Draw  Down:  Net  proceeds  from 
borrowing  should  be  disbursed  to 
Borrower  upon  signing  through  an 
escrow  account.  Notwithstanding, 
proposals  with  disbursements  of  50 
percent  of  borrowing's  net  proceeds 
upon  signing  and  the  remaining  50 
percent  to  be  disbursed  six  months  later 
will  be  welcome. 

(g)  Prepayment:  Proposals  should 
include  the  possibility  of  partial  or  total 
prepayment  of  the  loan  by  Borrower. 

(h)  Investment  Expense:  Borrower  has 
agreed  to  pay  for  all  investment 
expenses,  fees,  and  costs  at  closing  from 
the  proceeds  of  the  loan.  All  such  costs, 
fees,  and  commissions  shall  be  clearly 
specified  in  each  proposal. 

(i)  Contracting  of  loan  must  be 
concluded  before  July  31,  1986. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
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The  lender  and  A.I.D.  shall  enter  into  a 
Contract  of  Guaranty,  covering  the  loan. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D,  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficiary  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.I.D. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from:  Director,  Office  of 
Housing  and  Urban  Programs,  Agency 
for  International  Development,  Room 
3208  N.S.,  Washington.  DC  20523. 
Telephone:  (202)  647-9082. 

Dated:  lune  9, 1986. 
MaiioPita, 

Deputy  Director.  Office  of  Housing  and  Urban 
Programs. 
(FR  Doc.  86-13402  Filed  6^12-86;  8:45  am) 
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Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4).  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  D.C.  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
D.C. 
(1)  and  (2)  Land  O'Ukes,  Inc..  P.O.  Box  116, 

Minneapolis.  MN  55440; 

(3)  4001  Lexington  Avenue  North,  Arden 
Hills,  MN  55112: 

(4)  Herb  Sorvik,  P.O.  Box  116,  Minneapolis. 
MN  55440. 

NoreU  R.  McGee, 

Acting  Secretary. 

[FR  Doc.  86-13375  Filed  6-12-86;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  Intent  To 
Perform  Interstate  Transportation  for 
Certain  Nonmembers;  Und  O'Lakes, 
inc^  et  al. 

Dated:  June  10, 1988. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act,  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 


Motor  Carriers;  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  below 
named  corporations  intend  to  provide  or 
to  use  compensated  intercorporate 
hauling  operations  as  authorized  in  49 
U.S.C.  10524(b). 

A.  1.  The  parent  corporation  is:  James 
River  Corporation  (a  Virginia 
corporation).  Tredegar  Street.  Post 
Office  Box  2218.  Richmond.  Virginia 
23217. 

2.  The  wholly-owned  subsidiaries 
which  will  participate  in  the  operations 
are  as  follows: 

(i)  James  River-U.S.  Holdings.  Inc.  (a 
Delaware  corporation).  Tredegar  Street. 
Post  Office  Box  2218,  Richmond, 
Virginia  23217; 

(ii)  James  River  Paper  Company,  Inc. 
(a  Virginia  corporation),  Tredegar 
Street,  Post  Office  Box  2218,  Richmond, 
Virginia  23217; 

(iii)  James  River-Norwalk,  Inc.  (a 
Delaware  corporation),  Tredegar  Street, 
Post  Office  Box  2218,  Richmond, 
Virginia  23217; 

(iv)  James  River-Pepperell,  Inc.  (a 
Virginia  corporation).  Post  Office  Box 
1370,  East  Pepperell,  Massachusetts 
01437;  and 


(v)  Arkon  Corporation  (a  South 
Carolina  corporation).  315  Pendleton 
Road,  Greenville,  South  Carolina  29611. 

3.  The  divisions  of  the  above 
subsidiaries  operate  as  follows: 

[\]  James  River-U.S.  Holdings,  Inc.: 
Riverside  Transportation,  Inc.,  Post 

Office  Box  2218,  Richmond,  Virginia 

23217 
'James  River-Graphics.  Ltd.  28  Gaylord 

Street,  South  Hadley.  Massachusetts 

01075. 

(ii)  fames  River  Paper  Company,  Inc.: 

James  River  Paper  Company. 

Papermaking  Division,  Tredegar 

Street,  Post  Office  Box  2218, 

Richmond.  Virginia  23217 
James  River  Paper  Company,  Converting 

Division,  Tredegar  Street.  Post  Office 

Box  2218.  Richmond.  Virginia  23217 
James  River-Rochester.  Adams  Division, 

115  Howland  Avenue,  Adams. 

Massachusetts  01220 
•James  River-Rochester,  Rochester 

Division,  340  Mill  Street,  Rochester, 

Michigan  48663 
*Riegel  Products  Corporation, 

Frenchtown  Road,  Milford,  New 

Jersey  08848 
James  River-Curtis,  Paper  Mill  Road, 

Newark,  Delaware  Mill,  Newark, 

Delaware  19711 
Peninsular  Paper  Company,  Ypsilanti, 

Michigan  Mill,  100  North  Huron, 

Ypsilanti,  Michigan  48197 
James  River-Fitchburg,  Old  Princeton 

Road,  Fitchburg,  Massachusetts  01220 
*  James  River-Massachusetts,  701 

Westminster  Street.  Fitchburg, 

Massachusetts  01420 
James  River-Otis,  Post  Office  Box  10, 

Jay,  Maine  04239 
•James  River-KVP,  Island  Avenue, 

Parchment,  Michigan  49008 
James  River-Berlin/Gorham,  650  Main 

Street,  Berlin,  New  Hampshire  03570 
'James  River-Groveton,  Mechanic 

Street,  Groveton,  New  Hampshire 

03582 
HP.  Smith  Paper  Company,  5001  West 

eeth  Street,  Chicago.  Illinois  06038 
H.P.  Smith  Paper  Company.  2000 

Industrial  Park  Road,  Iowa  City,  Iowa 

52240. 

(iii)  James  River-Norwalk,  Inc.: 
'James  River  Corporation,  Paperboard 

Packaging  Group,  243  East  Paterson 

Street,  Kalamazoo,  Michigan  A9fXT7 
'James  River  Corporation,  Dixie 

Products  Group,  Post  Office  Box  6000, 

River  Park,  800  Connecticut  Avenue. 

Norwalk,  Connecticut  06856-6000 
James  River  Corporation,  Towel  and 

Tissue  Group.  Post  O^ice  Box  6000, 

River  Park,  800  Connecticut  Avenue, 

Norwalk.  Connecticut  06856-6000 
James  River  Corporation,  Paperboard 

Packaging  Group,  Gilco  Division. 


28740  Glenwood,  Perrysburg,  Ohio 

43551. 

(iv)  Arkon  Corporation;  Arkon,  Post 
Office  Box  990,  Simpsonville,  South 
Carolina  29681. 

All  subsidiaries  and  divisions 
indicated  by  an  asterisk  (*)  each  have 
truck  fleets  of  their  own.  In  addition. 
James  River-Norwalk,  Inc.  has  a  truck 
fleet  operating  in  Darlington,  South 
Carolina.  Compensated  intercorporate 
hauling  operations  will  be  performed  by 
and  between  the  subsidiaries  of  James 
River  Corporation. 

B.  1.  Parent  Corporation  and  address 
of  principal  office:  Lennox  International 
Inc..  7920  Beltline  Road.  Dallas,  TX 
75240-8145. 

2.  Wholly-owned  subsidiaries  and 
divisions  which  will  participate  in  the 
operations  and  States  of  incorporation: 

Name  and  State  of  incorporation 

(i)  Lennox  Industries  Inc. — Iowa, 
(ii)  Heatcraft  Inc. — Mississippi, 
(iii)  Lima  Register,  Division  of  Lennox 
Industries — Iowa. 

C.  1.  Parent  corporation  and  address 
of  principal  office  Rexnord, 
Incorporated,  350  North  Sunny  Slope. 
Brookfield,  Wisconsin  53005. 

2.  Wholly  owned  subsidiaries  which 
may  participate  in  our  company  truck 
operations,  and  States  of  incorporation: 

a.  Bellofram  Corporation,  a 
Massachusetts  corporation; 

b.  Betzdorf  Chain  Company.  Inc..  a 
Wisconsin  corporation; 

c.  CC  Liguidating  Corporation,  a 
Delaware  corporation; 

d.  Plastic  Engineering  Corporation,  a 
Michigan  corporation; 

e.  Envirex  Inc.,  a  Nevada  corporation; 

f.  Envirex  Ltd.,  a  North  Dakota 
corporation; 

g.  Fairfield  Manufacturing  Co.  Inc.,  a 
Indiana  corporation; 

h.  Fife  Corporation,  a  Oklahoma 
corporation; 

i.  Instaread  Corporation,  a  Florida 
corporation; 

j.  Material  Handling  Contracting  Co.. 
a  North  Dakota  corporation; 

k.  Micro  Pure  Systems  Inc..  a  Rhode 
Island  corporation; 

I.  Nordberg  Corporation,  a  Wisconsin 
corporation; 

m.  Rexnord  Automation  Inc.,  a 
Nevada  corporation; 

n.  Applied  Technology  Services  Inc..  a 
Maryland  corporation; 

o.  EMC  Controls  Inc^  a  Maryland 
corporation; 

p.  Estimation  Inc^  a  Maryland 
corporation: 

q.  Propulsion  Dynamics  Inc^  a  Rhode 
Island  corporation: 

r.  TXE  Inc..  a  Texas  corporation; 

8.  Rexnord  Chemical  Products  inc.,  a 
Minnesota  corporation; 


t.  Rexnord  Christmastree  Ltd.,  a 
Nevada  corporation; 

u.  Rexnord  Defense  System  Inc.,  a 
Louisiana  corporation; 

w.  Rexnord  Discovery  Lts.,  a  Nevada 
corporation; 

X.  Rexnord  Enterprises  Ltd.,  a 
Wisconsin  corporation; 

y.  Rexnord  Exploration  Ltd..  a  Nevada 
corporation;  and  __ 

z.  Rexnord  Industrial  Automation,  a 
Wisconsin  corporation. 

al.  Rexnord  International  Inc.,  a 
Delaware  corporation; 

a2.  Rexnord  Puerto  Rico  lnc„  a 
Nevada  corporation; 

a3.  Rexnord  Inc.,  a  Delaware 
corporation;  and 

a4.  The  Thompson  Group,  a  Nevada 
corporation. 

D.  1.  Parent  corporation  and  address 
of  principal  office:  Savannah  Foods  & 
Industries,  Inc.,  Post  Office  Box  339, 
Savannah,  GA  31402. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations, 
address  of  their  principal  office,  and 
state  of  incorporation: 


Delawar*. 


MKftgin. 


(■)   EvergtidM   Sugw  f<»finBf)i.   Inc.   Ro«i 
0«fic«  BOK  278.  Ckiwton.  FL  33440 

(b)  TransalM  Corporation.  Post  0«te«  Bok 
S177.  S«»— Mh.  GA  31402-0339  I 

(c)  Food  Cariar.  Inc.  Post  OMca  Bo«  2ee7.  I  Gaorv*. 
Savanna.  GA  3)402-2267 

(d)  Sunad  oi  Flonda.  Inc.  Post  Offica  Bo« 
427    Hialeah.  FL  33011-0427 

(a)   Mchigan   Sugar   Company.    Poal   ONoa 
Boi  134«.  S««maw.  Ml  48605 

(f)  Savannah  Foodaarvna.  Inc.  2218  Er«ar- 
pnaa  Avanua.  Jackaoiv  Ml  48201  | 

(g)  Great  Lakes  Sugar  Comtwny.  Poet  OHioa    Oho 
Bo>  89,  FvKlay.  OH  45840  | 

(h)  American  Fuel  Tradng  Company.  Poat 
Otftca  Box  369.  FadaraWjurg.  MO  21632. 


E.  1.  Parent  corporation  and  address 
of  principal  office.  The  Somerset  Group, 
Inc.,  One  Virginia  Avenue,  Indianapolis, 
Indiana  46204. 

2.  Wholly-Owned  subsidiaries  that 
will  participate  in  the  operations,  and 
Statefs/  of  incorporation. 

(i)  Concrete  Carriers,  Inc.,  an  Indiana 
corporation.  One  Virginia  Avenue, 
Indianapolis,  Indiana  46204. 

Note. — ^The  Somserwef  Gronp,  Inc.  also 
intends  to  engage  in  compensated 
intercorporate  hauKng  on  t>ehatf  of  the  three 
divisions  of  Tlie  Soinerwt  Group.  Inc.; 

(i)  American  Precast  Concrete.  One 
Virginia  Avenue.  Indianapolis.  Indiana  46204. 

(ii)  Span  Deck  of  Indiana.  1030  South  Kitley 
Avenue,  indianapoiis.  Indiana  4S203. 
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(iii)  American  Precast  Concrete  of  Ohio, 
3400  Jackson  Pike,  P.O.  Box  475.  Grove  City. 
Ohio  43123. 
Norela  R.  McCee, 
Acting  Secretary. 

jFR  Doc  86-13374  Filed  6-12-86:8:45  am) 
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Release  of  WaybiN  Data  For  Use  in 
Study  of  Traffic  Flows  To  and  From 
Canada 

The  Commission  has  received  a 
request  from  ALX  Associates,  Inc.  on 
behalf  of  the  Seaboard  System  Railroad 
to  use  the  Commission's  1984  Carload 
Waybill  Sample.  The  only  data 
requested  is  that  found  in  the  Public  Use 
File  (defined  at  48  FR  40328,  September 
6, 1983)  except  that  geographically  the 
province  of  Ontario  would  be  divided 
into  eastern  and  western  sections.  This 
division  ia  requested  so  that  traffic 
which  would  tend  to  move  via  the 
Detroit  gateway  can  be  divided  from 
traffic  that  would  tend  to  move  by 
Buffalo.  ALK  Associates,  Inc.  states  that 
the  division  of  Ontario  will  have  no 
effect  on  railroad  confidentiality,  since 
the  same  set  of  railroads  (CN,  CP,  CO, 
CR.  and  NW)  operates  in  both  the 
eastern  and  western  sections.  However, 
in  order  to  guarantee  shipper 
confidentiality,  ALK  has  agreed  to 
process  the  file  before  release  to  the 
Seaboard  System  Railroad  to  guarantee 
that  there  are  at  least  three  freight 
stations  in  each  section  of  Ontario 
generating  any  commodity  (STCC). 
Should  there  be  fewer  than  three 
stations,  that  commodity  will  be 
aggregated  into  higher  commodity 
(STCC)  classification  until  a  minimum  of 
three  stations  is  reached. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4.500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after.  (1)  Certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 


I 


requesting  party  and  (2)  public  notice  is 
provided  so  affected  parties  have  an 
opportunity  to  object.  (48  FR  40328, 
September  6, 1983). 

Accordingly  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
within  14  calendar  days  of  the  date  of 
this  notice.  They  should  also  include  all 
grounds  for  objection  to  the  full  or 
partial  disclosure  of  the  requested  data. 
The  Commission's  Director  of  the  Office 
of  Transportation  Analysis  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  objected  will  be  timely 
notified  of  the  Director's  decision. 
NoieU  R.  McGee. 
Acting  Secretary. 
[FR  Doc.  86-13376  Filed  6-12-86:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Information  Collection(s)  Under 
Review 

)une  11, 1986. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  Entries  are  grouped  into 
submission  categories.  Each  entry 
contains  the  following  information:  The 
name  and  telephone  number  of  the 
Agency  Clearance  Officer  (from  whom  a 
copy  of  the  form  and  supporting 
documents  is  available);  the  office  of  the 
agency  issuing  the  form:  the  title  of  the 
form;  the  agency  form  number,  if 
applicable;  how  often  the  form  must  be 
filled  out;  who  will  be  required  or  asked 
to  report;  an  estimate  of  the  number  of 
responses;  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form;  an  indication  of  whether  section 
3504(h)  of  Pub.  L  96-511  applies;  and, 
the  name  and  telephone  number  of  the 
person  or  office  responsible  for  the  OMB 
review.  Copies  of  the  proposed  fonn(s) 
and  the  supporting  documentation  may 
be  obtained  from  the  Agency  Clearance 
Officer  whose  name  and  telephone 
number  appear  under  the  agency  name. 
Comments  and  questions  regarding  the 
item(s)  contained  in  this  list  should  be 
directed  to  the  reviewer  list  at  the  end  of 
each  entrying  and  to  the  Agency 
Clearance  Officer.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  reviewer  and  the 


Agency  Clearance  Officer  of  your  intent 
as  early  as  possible. 

Department  of  Justice 

Agency  Clearance  Officer:  Larry  E. 
Miese,  202/633-4312 

Revision  of  a  Currently  Approved 
Collection 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Drug  Enforcement  Administration. 
Department  of  Justice 

(3)  Application  for  Registration, 
Application  for  Registration  Renewal 

(4)  DEA  225  (Registration,  DEA  225a 
(Renewal) 

(5)  On  occasion  (Registration,  new 
applicant).  Annually  (Renewal) 

(6)  State  or  local  governments,  business 
or  other  for-profit,  non-profit 
institutions 

(7)  10.000  respondents 

(8)  5.000  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder-395-^W14 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Larry  E.  Miesse,  202/633-4312 

(2)  Drug  Enforcement  Administration. 
Department  of  Justice 

(3)  Application  for  Permit  To  Import 
Controlled  Substances  for  Domestic 
and/or  Scientific  Purposes  Pursuant  to 
21  U.S.C.  952 

(4)  DEA  357 

(5)  On  Occasion 

(6)  Businesses  or  other  for-profit. 
Standard  information  request  for  data 
needed  for  reports  to  the  United 
Nations  of  legitimate  traffic  on 
marcotics  into  the  United  States  and 
the  provide  a  basis  for  issuance  of  an 
import  permit 

(7)  165  respondents 

(8)  41  burden  hours 

(9)  Not  applicable  under  3504(h) 

(10)  Robert  Veeder-395-4815. 
Larry  E.  Missse, 

Cleamnce  Officer  Department  of  Justice. 
(FR  Doc.  86-13385  Filed  6-12-86:  8:45  am) 
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Lodging  of  Consent  Decree;  Coca  Cola 
Co. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  May  20. 1986  a  proposed 
consent  decree  in  United  States  v.  Coca 
Cola  Co..  Civil  Action  No.  84-1021.  CIV- 
T-15.  was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  of 
Florida.  The  proposed  consent  decree 
provides  that  Coca  Cola  shall  construct 


a  wastewater  treatment  system  in 
accordance  with  a  schedule  set  forth  in 
the  decree:  that  the  company  will 
achieve  zero  discharge  to  the 
environment  by  May  1987;  that  the 
company  will  comply  with  interim 
discharge  limitations  as  set  forth  in  the 
decree:  and  that  the  company  will  pay  a 
$50,000  civil  penalty  in  settlement  of  the 
government's  claims. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  D.C. 
20530.  and  should  refer  to  United  States 
V.  Coca  Cola.  D.J.  Ref.  90-5-1-1-2133. 

The  proposed  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  410  Robert  Timber  Lake 
Building,  500  Zack  Street,  Tampa, 
Florida  33602  and  at  the  Region  IV 
Office  of  the  Environmental  Protection 
Agency.  345  Courtland  Street  NE.. 
Atlanta,  Georgia.  Copies  of  the  Consent 
Decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Departmeot  of  Justice,  Room  1517. 
9th  and  Pennsylvania  Avenue  NW.. 
Washington.  D.C.  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
F.  Henry  Habicfal  II. 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
|FR  Doc.  86-13438  Filed  6-12-86;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act;  Native 
American  Programs,  Final  Allocations 
artd  Allocation  Formula  for  Program 
Year  1986,  Regular  Program  and 
Calendar  Year  1986,  Summer  Youth 
Employment  and  Training  Program 

AOCNCV:  Employment  and  Training 

Administration,  Labor. 

ACnow:  Notice. 

•UMMARV:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  publishing  the 
final  Native  American  total  allocations, 
distribution  formulas  and  rationale  for 
Program  Year  1986  for  regular  programs 
funded  under  Title  IV-A  of  the  Job 


Training  Partnership  Act.  and  for 
Calendar  Year  1986  for  Summmer  Youth 
Employment  and  Training  Programs 
funded  under  Title  II-B  of  the  Job 
Training  Partnership  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  A.  Mayrand.  Director,  Office  of 
Special  Targeted  Programs,  601  D  Street 
NW.,  Room  8122,  Washington,  DC  20213; 
Phone:  202-376-6225. 
SUPPLfMENTARY  INFORMATION:  Pursuant 
to  section  162  of  the  Job  Training 
Partnership  Act  (JTPA),  the  Employment 
and  Training  Administration  (ETA)  of 
the  Department  of  Labor  (DOL) 
publishes  the  final  allocations  and 
distribution  formula  for  Native 
American  grantees  to  be  funded  under 
Title  IV.  section  401,  and  Title  II.  Part  B. 
The  amounts  to  be  distributed  are 
$59,567,000  for  Title  IV,  section  401  for 
Program  Year  (PY)  1986  (July  1, 1986- 
June  30, 1987);  and  $13,176,511.  for  Title 
II,  Part  B.  for  the  Summer  Youth 
Employment  and  Training  Program 
(SYEP)  for  the  Summer  of  Calendar  Year 
1986. 

This  information,  along  with 
individual  grantee  planning  estimates, 
was  published  as  a  proposal  on  March 
28. 1986,  51  FR  10683.  Written  comments 
from  the  public  were  invited,  but  no 
changes  in  the  allocations  were 
suggested  in  response.  Accordingly,  the 
allocation  tables  are  not  being 
republished  in  this  notice.  One 
respondent  questioned  the  use  of  the 
1980  Census  data  in  the  allocation 
formula,  but  the  Department  has  no 
choice  other  than  to  continue  to  use  that 
data,  since  it  is  the  only  source  of 
demographic  information  on  all  Native 
Americans  throughout  the  United  States, 
both  on  and  off  the  reservations,  that  is 
currently  available. 

For  Title  IV,  section  401.  the 
$59,567,000  figure  represents  the  enacted 
level  of  $62,243,000  reduced  by  a 
$2,676,000  sequestration  effective  March 
1, 1986.  pursuant  to  Pub.  L.  99-177,  The 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985. 

At  48  FR  40451  (September  7, 1983). 
DOL  stated  its  policy  to  include  a  hold- 
harmless  factor  in  the  allocation  of  Title 
IV  funds  so  that  no  grantee  would 
receive  less  than  80%  of  the  funds  it  had 
received  the  previous  year.  It  also  stated 
that  this  methodology  would  be 
followed  for  a  period  of  3  years,  and  that 
thereafter  each  grantee  would  receive 
an  allocation  based  on  the  direct 
application  of  the  1980  Census  data 
without  hold-harmless  provision.  PY 
1986  is  the  first  year  the  the  hold- 
harmless  provision  is  not  being  applied. 
The  allocation  formula  is  stated  in  20 
CFR  632.171. 


The  SYEP.  funded  under  Title  II,  Part 
B,  is  not  affected  by  the  Balanced 
Budget  and  Emergency  Deficit  Control 
Act.  However,  a  hold-harmless  formula 
was  applied  which  results  in  some 
grantees  receiving  less  and  some  more 
funding  than  allocated  in  Calendar  Year 
1985.  No  grantee  will  receive  less  than 
80%  of  its  Calendar  Year  1985  SYEP 
level.  This  is  the  last  year  a  hold- 
harmless  provision  will  apply  to  JTPA 
Title  II-B  funds.  The  formula  for 
allocating  SYEP  funds  divides  the  funds 
among  eligible  recipients  based  on  the 
proportion  that  the  number  of  youths  in 
a  recipient's  area  bears  to  the  total 
number  of  youths  in  all  eligible  areas. 

Statistics  on  youths,  unemployed  and 
poverty-level  Native  Americans  used  in 
the  above  programs  are  derived  from  the 
Decennial  Census  of  the  population, 
1980. 

Signed  at  Washington.  DC.  this  5th  day  of 
June  1986. 
Paul  A.  Mayrand, 

Director,  Office  of  Special  Targeted 
Programs. 
[FR  Doc.  86-13316  Filed  6-12-86:  8:45  am] 

BILUNG  COOE  4910-30-M 

Employment  Standards  Administration, 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally-Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  houriy  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
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Signed  this  6lh  day  of  June  1986. 
Scott  W.  Gordon. 
Director. 
|FR  Doc.  86-13318  Filed  6-12-66:  8:45  am] 

BILLINO  COOC  4S1l>-3IMi 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  S0-289(CH),  (ASLBP  No.  85- 
514-02-0T)l 

General  Public  Utilities  Nuclear,  Three 
Mile  Island  Nuclear  Station,  Unit  No.  1. 
Evidentiary  Hearing 

June  10, 1986. 

Before  Administrative  Law  Judge 
Morton  B.  Margulies. 

Notice  is  hereby  given  that  an 
evidentiary  hearing  will  commence  in 
this  proceeding  on  June  23, 1986,  at  9:30 
a.m.,  local  time,  in  the  Commonwealth 
Court,  Courtroom  No.  2,  5th  Floor,  South 
Office  Building,  Commonwealth  Avenue, 
Harrisburg,  Pennsylvania.  The  hearing 
will  continue  through  June  27, 1986,  and 
then  reconvene  on  July  1. 1986,  all  at  the 
same  location.  Any  change  in  scheduling 
will  be  at  the  direction  of  the  Judge. 

The  Commission  ordered  that  the 
hearing  be  held  to  determine  (1)  whether 
the  Atomic  Safety  and  Licensing  Appeal 
Board's  condition,  in  its  decision  on 
management-related  issues  in  the  Three 
Mile  Island.  Unit  1  (TMl-1)  Restart 
Proceeding,  barring  Charles  Husted  from 
supervisory  responsibilities  insofar  as 
the  training  of  non-licensed  personnel, 
should  be  vacated,  and  (2)  whether  he  is 
barred  by  concerns  about  his  attitude  or 
integrity  from  serving  as  an  NRC 
licensed  operator,  or  a  licensed  operator 
instructor  or  training  supervisor. 

The  public  is  invited  to  attend  the 
hearing. 

It  is  so  ordered. 

Dated  at  Bethesda,  Maryland  this  10th 
day  of  June  1986. 
Morton  B.  Margulies. 
Administrative  Law  fudge. 

|FR  Doc.  86-13430  Filed  6-12-88:  8:45  am) 
BtLUNQ  COOE  7SM-ei-M 


Advisory  Comntlttee  on  Reactor 
Safeguards  Joint  Subcommittees  on 
Occupational  and  Environmental 
Protection  Systems  and  Auxiliary 
Systems;  Meeting 

The  ACRS  Joint  Subcommittees  on 
Occupational  and  Environmental 
Protection  and  Auxiliary  Systems  will 
hold  a  meeting  on  June  27, 1986.  Room 
1167, 1717  H  Street,  NW.  Washington. 
DC. 


The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday.  June  27. 1986— 8:30  A.M.  until 
the  conclusion  of  business 

The  Subcommittees  will:  a)  Be  briefed 
by  NRR  and  Region  Staff  on  the  status 
of  various  control  room  HVAC  systems 
problems  and  the  control  room 
habitability  improvement  effort,  b]  be 
briefed  by  the  AEOD  Staff  on  the  effects 
of  ambient  temperature  on  I&C  systems, 
c]  discuss  with  the  Staff  their 
procedures  and  criteria  for  reviewing 
Chilled  Water  Systems,  their  "walk- 
down"  of  the  Chilled  Water  Systems  at 
Shearon  Harris,  and  the  contribution  to 
the  risk  to  safety  due  to  Chilled  Water 
Systems  failures  based  on  PRA  Studies, 
and  d]  discuss  with  the  Staff  de  minimis 
environmental  radiation  levels. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
John  Schiffgens  (telephone  202/644- 
1414)  between  8:15  A.M.  and  5:00  P.M. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  one  of  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 


Dated:  June  10, 1986. 
Morton  W.  Ubarkin, 

Assistant  Executive  Director  for  Project 

Review. 

IFR  Doc.  86-13427  Filed  6-12-86:  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Metal 
Components;  Meeting 

The  ACRS  Subcommittee  on  Metal 
Components  will  hold  a  meeting  on  June 
25, 1986,  at  the  Westinghouse  Research 
and  Development  Center,  1310  Beulah 
Road,  Churchill.  PA  (outskirt  of 
Pittsburgh,  PA). 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesday.  June  25,  1986-8:30  A.M. 
until  the  conclusion  of  business 

The  Subcommittee  will  review  the 
status  of  NDE  of  cast  stainless  steel,  and 
changes  in  steel-making  practice. 

Oral  statement  may  be  presented  by 
members  of  the  public  with  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Subcommittee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS  staff 
members  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangments  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  Igne  (telephone  202/634-1414) 
between  8:15  a.m.  and  5:00  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
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changes  in  schedule,  etc,  whidi  may 
have  occurred. 

Dated:  Jore  9,  W8B, 
Morton  W.  libackin. 
Assistant  Executive  Director  for  Project 
Review. 
[FR  Doc.  88-13428  Filed  6-12-86;  8;45  am] 

BHXMGCOOC  rSt».«V4l 


JM  I 


Advisory  Committee  on  Reactor 
Safeguards  SubcooMnittee  on 
Regulatory  Policies  ft  Practices; 
Meeting 

The  ACRS  SubconimUtee  on 
Regulatory  Policies  and  Practices  will 
hold  a  meeting  on  June  26, 1986,  Room 
1167. 1717  H  Street,  NW.  Washington. 
DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  June  26.  1966-8:30  A.M.  until 
the  conclusion  of  business 
The  Subcommittee  will  review  the 
regulatory  process  as  it  relates  to  the 
June  9, 1985  Davis-Besse  event  using  the 
Report  of  the  Independent  Ad  Hoc 
Group  for  the  Incident  {NUREG-1201)  as 
the  the  bdsis  for  the  meeting. 

Oral  statements  may  be  presented  by 
members  of  the  puWic  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  dung  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hold 
discussions  vwith  the  Executive  Director 
of  Operations,  representatives  of  the 
Atomic  Safety  arid  Licensing  Board 
Panel,  representatives  of  Toledo  Edison 
Company,  and  other  interested  persons 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 


the  cognizant  ACRS  ttafT  member,  Mr. 
Gary  Quittschreiber  (telephone  202/634- 
3267)  between  8:15  A.M.  and  5fl0  P.M. 
Persons  planning  to  attend  this  meeting 
are  «rged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated  fnne  10, 1988. 
Mortoa  W.  Libarkin. 
Assistant  Executive  Director  for  Project 
Review. 
[PR  Doc.  88-13429  Filed  6-12-86;  8:45  amj 

BIUJNO  COOC  TSSO-OHi 


SMALL  BUSINESS  AOMtMtSTRATION 

[Disaster  Loan  Area  #2240] 

Pennsylvania;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  5. 1986, 1 
find  that  Allegheny  County  in  the  State 
of  Pennsylvania  constitutes  a  disaster 
loan  area  because  of  severe  storms  and 
flooding  beginning  on  or  aboet  May  30, 
1986.  Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
physical  damage  until  the  close  of 
business  on  August  4. 1986.  and  for 
economic  injury  until  the  close  of 
business  on  September  2, 1986.  at: 
Disaster  Area  2.  Office  Small  Business 
Administration,  Richard  B.  Russell 
Federal  Bldg.,  75  Spring  Street  SW.. 
Suite  822,  Atlanta,  Georgia  303t)3,  or 
other  locally  announced  locations. 

"The  interest  rates  area: 

Pgnxnt 

Homeowners  with  credit  available 
elsewhere .~ —       8.000 

Homeowners  without  credit  avail- 
able elsewhere 4JJ00 

Businesses  with  credit  available 
elsewhere — 8.000 

Businesses  without  credit  available 
elsewhere 4.000 

Businesses  (EIDL)  without  credit 
available  elsewhere ....— — •       4.000 

Other  (non-profit  organizations  in- 
cluding charitable  and  religious 
organizations] — -..     10.500 

The  number  assigned  to  this  disaster 
is  224006  for  physical  damage  and  for 
economic  injury  the  number  is  641200. 

(Catalog  bf  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  58008) 

Dated:  June  6. 1966. 
Bernard  Kulik. 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  86-13336  Filed  6-12-88;  8:45  am) 

BtLUNO  CODE  W3S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

[Order  86-5-99;  Dock«t»42064. 36553,  and 
41467] 

Revocation  of  the  Section  401  or  418 
Certificates  of  FHrKe,  Inc.,  ProtK 
Airlines,  Inc.  and  Nelson  litond  Air 
Sendee,  Inc.  d/b/a  Executive  Charter, 
Order  To  Show  Cause 

Cmrection 

In  FR  Doc.  86-12657  appearing  on 
page  20570  in  the  issue  of  Thursday. 
June  5. 1986.  make  the  following 
correction: 

In  the  docket  line  in  the  heading  and 
in  the  second  line  of  tfie  "ACnOH" 
caption,  the  Order  mimber  should  have 
read  "88-5-99~. 

BILUNQ  COOE  150S-01-M 


Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA),  Special 
Committee  151— Airt>ome  Microwave 
Landing  System  Area  Navigation 
Equipment;  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  151  on  Airborne 
Microwave  Landing  Siystem  Area 
Navigation  Equipment  to  be  held  on  July 
9-11. 1986.  in  the  RTCA  Conference 
Room.  One  McPherson  Square.  1425  K 
Street.  NW..  Suite  500.  Washington.  DC, 
commencing  at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows;  (1)  Chairman's  Introductory 
Remarks;  (2)  Approval  of  the  Twelfth 
Meeting  Minutes;  (3)  Review  and 
Discuss  SC-137  and  EUROCAE  WG-27 
Activities;  (4)  Overview  of  MOPS  Test 
Sections;  (5)  Technical  Presentations:  (6) 
Reports  of  the  Operations  Working 
Group  and  Accuracy/Display  Working 
Group;  (7j  Review  of  the  Seventh  Draft 
MOPS,  inlcuding  Task  Assignments  and 
Draft  Comments;  (8)  Working  Group 
Sessions;  (9)  In  Plenary:  Working  Group 
Progress  and  Task  Assignments:  (10) 
Other  Business;  and  (11)  Date  and  Place 
of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square.         i 
1425  K  Street,  NW..  Suite  50a 


s 


Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC.  on  June  6. 1986. 
Wendie  F.  Chapman. 

Desiganted  Officer. 

(FR  Doc.  86-13333  Filed  6-12-86;  8:45  amj 

BIU.ING  COOE  M10-13-M 

VETERANS  ADMINISTRATION 

Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
ACTtow:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  contains  a 
new  collection  and  an  extension  and 
lists  the  following  information:  (1)  The 
department  or  staff  office  issuing  the 
form.  (2)  the  title  of  the  form.  (3)  the 
agency  form  number,  if  applicable.  (4) 


how  often  the  form  must  be  filled  out.  (5) 
who  will  be  required  or  asked  to  report. 
(6)  an  estimate  of  the  number  of 
responses.  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (8)  an  indication  of  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

ADDRESSES:  Copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  Jill  Cottine.  Agency  Clearance 
Officer  (732).  Veterans  Administration, 
810  Vermont  Avenue  NW.,  Washington. 
DC  20420,  (202)  389-2146.  Comments  and 
questions  about  the  items  on  the  list 
should  be  directed  to  the  VA's  OMB 
Desk  Officer.  Dick  Eisinger,  Office  of 
Management  and  Budget.  726  Jackson 
Place  NW..  Washington,  DC  20503,  (202) 
395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  60  days  of  this 
notice. 

Dated:  June  6, 1986. 


By  direction  of  the  Administrator. 
David  A.  Cox, 

Associate  Deputy  Administrator  for 
Management. 

New 

1.  Department  of  Veterans  Benefits 

2.  Loan  Guaranty  Funding  Fee 
Transmittal 

3.  VA  Form  26-8986 

4.  On  occasion 

5.  Individuals  or  households;  Businesses 
or  other  for-profit 

6.  300.000  responses 

7.  50,000  hours 

8.  Not  applicable 
Extension 

1.  Department  of  Medicine  and  Surgery 

2.  State  Home  Report  and  Statement  of 
Federal  Aid  Claimed 

3.  VA  Form  10-5588 

4.  Monthly 

5.  State  or  local  governments 

6.  588  responses 
7. 129  hours 

8.  Not  applicable 

[FR  Doc.  86-13240  Filed-6-12-86:  8:45  am| 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  51.  No.  114 
Friday,  June  13.  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  ttie  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 


CONTENTS 

Item 
Consumer  Product  Safety  Commission        1 ,  2 
Equal  Emptoyment  Opportunity  Com- 
mission          3-6 

Federal  Energy  Regulatory  Commis- 
sion   f 

National  Science  Board 8 


2.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call:  301-492- 
5709. 

CONTACT  PERSON  FOR  ADDITtONAL 
information:  Sheldon  D.  Butts.  Office 
of  the  Secretary,  5401  Wes.tbard  Ave.. 
Bethesda.  Md.  20207  301—492-6800. 
Sheldon  D.  Butts, 
Deputy  Secretary. 
June  11. 1986. 

[FR  Doc.  88-13526  Filed  6-11-86;  3:58  pm) 
BMJJNG  COOE  63S5-01-M 


CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  date:  10:00  a.m.,  Wednesday. 

June  18, 1986. 

LOCATION:  Third  Floor  Hearing  Room. 
1111— 18th  Street.  NW..  Washington.  DC 
STATUS:  Open  to  the  Public 

MATTERS  TO  BE  CONSIDERED: 

Asbestos  in  Consumer  Products:  Options 

The  Commission  will  consider  options  to 
reduce  consumer  exposure  to  asbestos  in 
selected  products. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call:  301-492- 
5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sheldon  D.  Butts.  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda.  Md.  20207.  301-492-6800. 
Sheldon  D.  Butts, 
Deputy  Secretary. 
June  11. 1988. 
(FR  Doc.  86-13525  Filed  6-11-88:  3:58  pm] 

aiLUNa  COOE  t3SS-01-M 


CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

June  19. 1986. 

location:  Room  456,  Westwood 

Towers.  5401  Westbard  Avenue, 

Bethesda.  MD. 

STATUS:  Open  to  the  Public 

MATTERS  TO  BE  CONSIDERED: 

7.  FY '88  Planning  Issues/Priority  Projects/ 
Budget  Format 

The  Commission  will  consider  fiscal  year 
1988  planning  issues,  fiscal  year  1988  priority 
projects  and  budget  format. 

Closed  to  the  Public 


meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  in  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-«74«  at  all  times 
for  information  (Jn  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews, 
Executive  Officer  at  (202)  634-6748. 

Dated:  June  11, 1986. 
Cynthia  C  Matthews, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  86-13494  Filed  6-11-88;  3:07  pm] 

BILUNQ  COOE  67SO-0»-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  20730,  dated 
June  6, 1986. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:00  P.M.  (Eastern  Time), 
Monday  June  16, 1986. 
CHANGE  IN  THE  MEETING:  The  following 
matter  has  been  added  to  the  closed 
portion  of  the  meeting.  "Proposed 
Amicus  Curiae  Participation" 
CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C.  Matthews. 
Executive  Office  Executive  Secretariat, 
at  (202)  634-6748. 

Dated:  June  11, 1986. 
Cynthia  C.  Matthews, 
Executive  Officer  Executive  Secretariat. 
(FR  Doc.  86-13493  Filed  6-11-86;  3:07  pm] 

BILUNQ  COOE  67S0-0S-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

DATE  AND  TIME:  2:00  PM  (Eastern  Time), 

Monday,  June  23, 1986. 

PLACE:  Clarence  M.  Mitchell,  Jr., 

Conference  Room  No.  200-C  on  the  2nd 

Floor  of  the  Columbia  Plaza  Office 

Building.  2401  "E"  Street,  NW., 

Washington.  DC  20507. 

STATUS:  Closed  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

Closed 

Litigation  Authorization;  General  Counsel 
Recommendations. 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  19657  Dated 

May  30, 1986. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  10:00  AM  (Eastern  Time) 

Tuesday,  June  10. 1986. 

CHANGE  IN  THE  MEETING:  Cancellation  of 

Meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer.  Executive  Secretariat. 
(202)  634-6748. 

Dated:  June  5. 1986. 
Cynthia  C  Matthews. 
Executive  Officer 
[FR  Doc.  86-13495  Filed  6-11-86;  3:07  pm) 

BMJJNOCOOE  67SO-06-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  19656  Dated 

May  30, 1986. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  2:00  PM  (Eastern  Time) 

Monday,  June  9. 1986. 

CHANGE  IN  THE  MEETING:  The  closed 

portion  of  the  meeting  has  been 

cancelled. 

CONTACT  PERSON  FOR  MORE 
information:  Cynthia  C  Matthews. 
Executive  Officer.  Executive  Secretariat, 
(202)  634-6748. 


Dated:  June  6. 1986. 
Cynthia  C.  Matthews. 

Executive  Officer. 

(FR  Doc.  86-13496  Filed  6-11-86;  3:08  pmj 

BILLING  COOE  67SO-06-M 


federal  energy  regulatory 
commission 

"federal  register"  citation  of 
PREVIOUS  announcement:  51  FR  20731. 
June  6. 1986. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:00  a.m.,  June  10, 1986. 

CHANGE  IN  THE  MEETING:  The  following 
item  has  been  added: 

/tern  No.,  Docket  No.,  and  Company 

CP-4(B)— CP86-277-000.  CP86-306-000, 
CPB6-308-000,  CP86-318-000,  CP86-336-000, 
CP86-358-000.  CP86-359-000,  CP86-365-000, 
CP8&-392-000,  CP86-400-000,  CP86-408-000, 
CPB6-409-000,  and  CP86-432-O00,  Southern 
Natural  Gas  Company,  CP86-366-000,  CP86- 
382-000  and  CP86-401-000,  Southern  Natural 


IM  I 


Gas  Company  and  South  Georgia  Natural 

Gas  Company. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  86-13468  Filed  6-11-86: 11:11  am) 

BILLING  COOE  6717-02-M 


8 

NATIONAL  SCIENCE  BOARD 

DATE  AND  TIME: 

June  19, 1986,  8:00  a.m.-12-OO  noon.  Open 

Session 
June  19, 1986,  2:00-6-00  p.m..  Open  Session 
June  20, 1986,  8:30-9-00  a.m.,  Closed  Session 
June  20, 1986,  9:00-11-00  a.m.,  Open  Session 
PLACE:  National  Science  Foundation, 
Washington,  DC 

STATUS:  Most  of  this  meeting  will  be 
open  to  the  public.  Part  of  this  meeting 
will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED  JUNE  19-20: 


Thursday,  June  19 

Open  Session  (8:00  a.m.-12:00  Noon) 

1.  Introductory  Remarks 

2.  NSF  Overview 


3.  Directorate  Issues,  Plans  and  Priorities 

a.  Mathematical  and  Physical  Sciences 

b.  Biological.  Behavioral  &  Social  Sciences 

c.  Engineering 

Open  Session  (2:00-6:00  p.m.) 

d.  Geosciences 

e.  Science  and  Engineering  Education 

f.  Scientific.  Technological,  and 
International  Affairs 

g.  Computer  and  Information  Science  and 
Engineering 

h.  Undergraduate  Activities 
i.  Information  Charts — Support  by  field  of 
Science 

Friday.  June  20 

Closed  Session  (8:30-9:00  a.m.) 

4.  Minutes — May  1986  Meeting 

5.  NSB  and  NSF  Staff  Nominees 

Open  session  (9:00-11:00  a.m.) 

6.  Chairman's  Report  (Minutes — May  1986 

Meeting] 

7.  Strategic  Summary  and  FY  1988  Focus 

Thomas  Ubois, 

Executive  Officer. 

(FR  Doc.  86-13423  Filed  6-11-86;  9:20  am) 

BILLING  CODE  7S5S-01-M 


\ 


Friday 

June  13,  1986 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  261,  271,  and  302 
Hazardous  Waste  Management  System; 
Identification  and  Listing  of  Hazardous 
Waste;  Notification  Requirements; 
Reportable  Quantity  Adjustments; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261. 271.  and  302 
(FRL  294041 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Notification 
Requirements;  Reportable  Quantity 
Adjustments;  Proposed  Rule 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


summary:  The  EPA  is  proposing  to 
amend  its  hazardous  waste 
identification  regulations  under  Subtitle 
C  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  by  expanding  the 
Toxicity  Characteristic  to  include 
additional  chemicals  and  by  introducing 
a  new  extraction  procedure  to  be  used 
in  the  Toxicity  Characteristic.  EPA  is 
also  proposing  to  incorporate  the 
,  changes  made  pursuant  to  this  rule  into 
the  lists  of  hazardous  substances  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980.  Todays  action  is 
necessary  both  to  define  further  the 
scope  of  the  hazardous  waste 
regulations  and  to  meet  a  specific 
mandate  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
This  amendment  will  biing  additional 
wastes  under  regulatory  control, 
providing  for  further  protection  of  public 
health  and  the  environment. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  August 
12, 1986.  A  public  hearing  has  been 
scheduled  for  July  14, 1986  at  9:30  a.m., 
in  Wasthington  DC.  Requests  to  present 
oral  testimony  must  be  received  10  days 
before  each  public  hearing. 
ADDRESSES:  One  original  and  three 
copies  of  all  coounents  on  this  proposed 
rule,  identified  by  the  docket  number  F- 
86-TC-FFFFF,  should  be  sent  to  the 
following  address:  EPA  RCRA  Docket 
(S-212).  U.S.  Environmental  Protection 
Agency  (WH-562),  401  M  Street  SW., 
Washington  DC  20460.  The  EPA  RCRA 
docket  is  located  in  the  sub-basement 
area  at  the  above  address,  and  is  open 
from  9:30  a.m.  to  3:30  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays.  To  review  docket  materials, 
the  public  must  make  an  appointment  by 
calling  Mia  Zmud  at  475-9327  or  Kate 
Blow  at  382-4675.  A  maximum  of  50 
pages  of  material  may  be  copied  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  $.20/page. 
Documents  identified  in  Section  IX  of 
the  Supplementary  Information  section 


of  this  preamble  ace  available  inflie 
docket.  The  public liearing  will  beheld 
on  July  14, 1986  at  the  following  lecation: 
Vista  International  Hotel,  1400  M Street. 
NW.,  Wa^ington,  DC  20460.  The 
hearing  will  begin  at  9:30  a.m..  wttk 
registration  at  9:00  a.m.,  and  willnm 
until  4:00  p.m.  unless  concluded  esriier. 
Anyone  wishing  to  make  a  statement  at 
the  hearing  should  notify,  in  wriing.  Ms. 
Geraldine  Wyer,  Public  Participa*on 
Officer,  Office  of  Solid  Waste  (WH- 
562),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW..  Waslaagton. 
DC  20480.  Persons  wishing  to  make  oral 
presentations  must  restrict  them  to  15 
minutes  and  are  encouraged  to  have 
written  copies  of  their  complete 
comments  for  inclusion  in  the  official 
record. 

FOR  FURTHER  INFORMATION  OONTACR 

For  general  information  contect  the 
RCRA  Hotline,  Office  of  Saiid  Waste 
(WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460,  (800)  424-9346 
toll-free  or  (202)  382-3000. 

For  information  on  specific  aspects  of 
this  proposed  rule  contact:  Todd  A. 
Kimmell,  Office  of  Solid  Waste  (WH- 
562B).  U.S.  Environmental  Proteclton 
Agency,  401 M  Street,  SW..  Washington, 
DC  20460,  (202)  382^770. 
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I.  Background 

Under  section  3001  of  the  Resource 
Conservation  and  Recovery  Act 
(RC«A),  EPA  was  charged  with 
identifying  those  wastes  which  pose  a 
hazard  to  human  health  and  the 
environment  if  improperly  managed.  It 
further  called  on  EPA  to  identify  such 
wastes  through  development  of  lists  of 
hazardous  waste  and  through 
characteristics  of  hazardous  wastes. 
These  two  means  of  identifying 
hazardous  wastes  employ 
fundamentally  different  approaches. 
To  list  a  waste  as  hazardous,  EPA 
conducts  a  detailed  industry  study, 
placing  particular  emphasis  on  the 
hazardous  constituents  contained  in 
specific  wastes  from  the  industry  being 
studied  (See  40  CFR  261.11(a)(3)).  This 
process  involves  literature  reviews, 
engineering  analyses,  surveys  and 
questionnaires,  and  site  visits,  including 
sampling  and  analysis  of  wastes.  As 
such,  the  listing  process  may  require 
from  1  to  3  years  or  more,  depending  on 
the  complexity  of  the  industry  being 
investigated. 

The  process  of  identifying  wastes  as 
"hazardous"  by  reason  of  a 
characteristic  is  fundamentally  different. 
Characteristics  are  those  properties 
which,  if  exhibited  by  a  waste,  identify 
the  waste  as  a  hazardous  waste.  It  is  a 
generic  process  whereby  EPA  identifies 
properties  that  might  be  possessed  by  a 
waste  which  would  cause  the  waste. ;/ 
improperly  managed,  to  cause  harm  to 
human  health  or  the  environment.  The 
Agency  then  determines  a  reasonable 
mechanism  by  which  such  harm  might 
occur,  develops  a  quantitative  model  to 
identify  hazard  levels,  and  whenever 
possible,  test  methods  for  use  in 
determining  if  a  specific  waste 
possesses  hazardous  levels  of  the 
property.  Once  EPA  promulgates  a 
characteristic  it  becomes  self 
implementing.  Any  solid  waste  which 
exhibits  the  characteristic  is  a 
hazardous  waste,  and  when  treated  so 
that  it  no  longer  exhibits  the 
characteristic,  is  no  longer  subject  to 
RCRATegulation  as  a  hazardous  waste. 

Solid  wastes  which  do  not  exhibit  a 
characteristic,  however,  are  not 
necessarily  non-hazardous. 
Characteristics  are  established  at  levels 
at  which  there  is  a  high  degree  of 
certainty  that  a  waste  which  exhibits 
these  properties  needs  to  be  managed  in 
a  controlled  manner  (i.e.,  is  a  hazardous 
waste).  The  Agency  realizes  that  not  all 
wastes  which  exhibit  properties  at 
levels  below  the  characteristic  are  safe 
for  disposal  as  nonhazardous  waste. 
The  Agency  may  therefore,  upon 
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evaluation  of  specific  wastes  from 
specific  industries,  decide  to  list  such 
wastes  as  hazardous  based  on  the 
criteria  defined  in  40  CFR  261.11(a)(3).- 
This  reflects  the  Agency's  philosophy, 
first  articulated  in  May  of  1980.  that  the 
characteristics  define  broad  classes  of 
wastes  that  are  clearly  hazardous,  while 
the  listing  process  defines  some  wastes 
that  may  pass  the  characteristic,  but  are 
nonetheless  hazardous  wastes  (45  FR 
33111). 

In  carrying  out  the  RCRA  mandate, 
EPA  identified  a  number  of 
characteristics  which,  if  exhibited  by  a 
waste,  would  indicate  that  the  waste  is 
a  hazardous  waste  and  should  be 
managed  as  such.  One  of  these 
characteristics,  the  Extraction  Procedure 
(EP)  Toxicity  Characteristic  (EPTC)  (40 
CFR  261.24),  was  intended  to  identify 
wastes  which  pose  a  hazard  due  to  their 
potential  to  leach  significant 
concentrations  of  specific  toxic  species. 

The  EPTC  is  the  only  characteristic 
which  directly  relates  to  the  toxicity  of  a 
waste.  This  characteristic  entails  use  of 
a  leaching  test,  the  EP,  which  is  used  in 
determining  if  an  unacceptably  high 
level  of  ground  water  contamination 
might  result  from  improper  waste 
management.  The  EP  results  in  a  Uquid 
extract  which  is  analyzed  for  eight 
metals  (arsenic,  barium,  cadmium, 
chromium,  lead,  mercury,  selenium  and 
silver),  four  insecticides  (endrin, 
lindane,  methoxychlor  and  toxaphene), 
and  two  herbicides  (2.4-D  and  2,4,5-TP). 
Regulatory  thresholds  were  established 
for  these  14  species  taking  into  account 
the  attenuation  and  dilution  expected  to 
occur  during  migration  of  the  leachate  to 
the  ground  water,  through  use  of  a 
generic  dilution/attenuation  factor  of 
100  (Ref.  26). 

At  the  time  of  promulgation,  EPA 
recognized  two  major  shortcomings  of 
the  EPTC.  The  first  was  that  the  only 
benchmarks  for  establishing  toxicity 
levels  of  specific  chemicals,  which  were 
both  scientifically  recognized  and  which 
addressed  chronic  exposure,  were  the 
National  Interim  Primary  Drinking 
Water  Standards  (DWS).  The  Agency 
considered  incorporating  other 
standards,  such  as  the  Water  Quality 
Criteria  that  were  being  developed 
under  the  Clean  Water  Act.  Preliminary 
drafis  of  these  criteria,  however, 
received  substantial  negative  comment 
from  the  scientific  community.  The 
Agency  thus  put  off  expansion  of  the 
EPTC  pending  development  of 
acceptable  standards.  The  second 
shortcoming  was  that  the  EP  was 
optimized  to  evaluate  the  leaching  of 
elemental  rather  than  organic 


constituents.  Hence,  the  leaching  of 
organics  needed  to  be  investigated. 

In  addition  to  addressing  the  leaching 
of  organics,  EPA  believes  that  other 
aspects  of  the  EPTC  can  be  improved. 
For  example,  ground  water  modeling 
and  knowledge  of  leaching  and  fate  and 
transport  mechanisms  have  advanced  to 
the  point  that  mathematical  models  can 
be  used  to  identify  species-specific 
dilution/attenuation  factors,  rather  than 
relying  on  the  generic  100  times  level 
now  employed  in  the  EPTC.  Also,  the  EP 
protocol  is  known  to  suffer  a  number  of 
operational  shortcomings  that,  while  not 
critical,  warrant  attention.  These 
shortcomings  and  their  solutions  are 
detailed  in  further  sections  of  this 
preamble. 

Congress  also  recognized  the 
shortcomings  of  the  EPTC,  and  amended 
RCRA  in  1984  (section  3001  (g)  and  (h)), 
directing  EPA  to  make  changes  in  the  EP 
to  insure  that  it  accurately  predicts 
leaching  potential,  and  to  identify 
additional  characteristics  of  hazardous 
waste,  including  measures  or  indicators 
of  toxicity.  EPA  intends  to  address  both 
of  these  mandates  through  expansion  of 
the  EPTC  to  include  additional 
chemicals,  and  through  the  introduction 
of  an  improved  leaching  test  to  replace 
the  current  EP  protocol. 

EPA  is  also  planning  to  add  another 
facet  to  the  hazardous  waste 
characteristics.  Specifically,  EPA  is 
working  on  a  mechanism  by  which  to 
identify  wastes  as  hazardous  by  virtue 
of  their  ability  to  mobilize  other 
toxicants.  This  component  would 
primarily  affect  solvent-containing 
wastes,  and  will  complement  a 
regulation  EPA  promulgated  on 
December  31, 1985  that  redefined  the 
universe  of  solvents  considered  listed 
hazardous  wastes  to  include  certain 
solvent  mixtures  (50  FR  53315).  EPA 
indicated  that  this  was  an  interim 
measure  which  would  be  modified  or 
superseded  when  further  work  was 
completed.  More  detail  regarding  the 
approach  the  Agency  is  considering  is 
provided  in  section  11(E). 

EPA  is  today  proposing  to  amend  the 
Extraction  Procedure  Toxicity 
Characteristic  by  (1)  expanding  the 
characteristic  to  include  38  additional 
compounds,  (2)  applying  compound- 
specific  dilution/attenuation  factors 
generated  from  a  ground  water  transport 
model,  and  (3)  introducing  a  second 
generation  leaching  procedure,  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP),  that  has  been 
developed  to  address  the  mobility  of 
both  organic  and  inorganic  compounds, 
and  to  solve  the  operational  problems  of 
the  EP  protocol. 


It  is  important  to  point  out  that  while 
this  proposed  rule  fulfills  the  , 

Congressional  mandate  to  add 
additional  characteristics  of  hazardous 
waste,  considerably  more  work  is  now 
underway  within  EPA  to  look  at 
additional  constituents  that  could  and 
should  be  added  to  the  proposed  rule, 
and  to  explore  other  characteristics  that 
will  deal  with  toxicity. 

On  January  14, 1986  (51  FR  1602),  the 
Agency  proposed  the  framework  for  a 
regulatory  program  to  implement  the 
congressionally  mandated  land  disposal 
prohibitions.  The  action  proposed 
procedures  to  establish  treatment 
standards  for  hazardous  waste  and 
procedures  by  which  EPA  will 
determine  whether  to  allow  continued 
land  disposal  of  specific  hazardous 
wastes. 

In  implementing  tliese  procedures,  the 
Agency  has  proposed  to  employ  the 
TCLP  to  estimate  the  leaching  hazard 
posed  by  waste  placed  in  Subtitle  C 
facilities.  The  same  subsurface  transport 
model  is  used  in  both  the  land  disposal 
regulation  and  this  proposed  regulation. 
However,  minor  modifications  to 
account  for  disposal  in  a  non-hazardous 
versus  a  hazardous  waste  landfill  have 
been  made  in  the  transport  equation  for 
use  in  this  proposed  rule.  In  addition, 
different  risk  levels  are  used  to  establish 
the  regulatory  level  for  carcinogens,  and 
-a  different  confidence  interval  for  the 
ground  water  transport  simulation  is 
used  to  establish  the  dilution/ 
attenuation  factors.  However,  to  the 
extent  that  commenters  have  provided 
us  with  their  views  on  the  model  either 
in  the  context  of  the  land  disposal 
restrictions  program  or  its  delisting 
programs,  those  comments  need  only  be 
referenced  in  response  to  this  proposed 
rule.  More  information  on  the 
differences  between  the  models  is 
provided  in  Section  V  of  this  preamble. 

n.  Development  to  Toxicity 
Characteristic 

A.  Introduction 

In  establishing  a  scientifically 
justifiable  approach  for  arriving  at 
threshold  concentrations,  EPA  wanted 
to  assure  a  high  degree  of  confidence 
that  a  waste  which  releases  toxicants  at 
concentrations  above  the  regulatory 
threshold  level  would  pose  a  hazard  to 
human  health. 

The  existing  EPTC  uses  the  National 
Interim  Primary  Drinking  Water 
Standards  (DWS)  as  toxicity  thresholds 
for  individual  pollutants,  and  combines 
these  with  a  generic  dilution/ 
attenuation  factor  (100  times)  to  yield 
the  regulatory  threshold.  The  new 
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approach,  dcBcnbed  bekn*.  use*  chronic 
toxicity  reference  levek,  coirtbiaed  with 
a  compound-speafic  dilution/ 
attenuation  factor  (derived  from 
applicati«n  of  ■  ground  vfater  transpwt 
equation),  to  calculate  the  regulatory 
level  concentrations  for  individual 
toxicants. 


B.  Chronic  Toxicity  Reference  levels 

ImpJementatioa  of  the  Toxicity 
Characteristic  level  setting  approach 
described  below,  requires  the  mitta* 
input  of  a  toxicity  limit  to  establish  a 
regulatory  level  for  each  coolaminant. 
Limits  set  for  protection  against  chronic 
toxicity  effects  are  the  reference 
standard  of  choice  since  this  level  will 
usually  be  protective  for  both  chronic 
and  acute  effects.  The  first  step  in 
developing  regulatory  levels  is  therefore 
the  development  of  a  measure  of 
"atxeptable"  chronic  ejqwsure  for 
individual  toxicants  in  drinking  water. 

EPA,  under  other  statutory  mandates, 
has  investigated  the  adverse  health 
effects  due  to  specific  chemicals  with  a 
view  toward  controlling  exposure 
through  different  media.  Human  health 
criteria  and  standards  have  been 
proposed  or  promulgated  for  certain 
substances  in  particular  media.  Sioce 
these  have  received  Agency  and  public 
review  and  evaluation.  EPA  is  proposing 
to  use  such  standards  as  the  starting 
point  for  the  back  calculation  model, 
where  such  standards  are  available. 
EPA  Bsed  the  DWS  for  the  8  elements 
and  6  pesticides  as  the  basis  of  the 
Extraction  Procedure  Toxictty 
Characteristifc. 

Drinking  water  standards  are  based 
upon  toxicity,  treatment  technologies, 
costs,  and  other  feasibility  factors  such 
as  availablity  of  analytical  methods.  In 
developing  DWS's,  the  intital  step  is  the 
identification  of  non-enforceable  health 
limits.  The  assessment  process  for 
establishing  these  healih  goals  includes 
evaluation  of  the  quality  and  weight-of- 
evidence  of  supporting  toxicological 
studies,  absorption  rates  of  specific 
toxicants,  the  possibility  that  a 
compound  or  element  is  nutritionally 
essential  at  certain  levels,  route  of 
exposure,  and  exposure  medium 
apporfiomTient. 

For  non-carcinogens,  these  health 
limits  are  denoted  as  Reference  Doses 
(RfiD's).  The  RfD  is  an  estimate  of  the 
daily  dose  of  a  substance  whidh  will 
result  in  no  adverse  effect  even  after  a 
lifetime  of  such  exposure.  It  is  thus  a 
chronic  tewicity  limit.  The  establishment 
of  a  chronic  toxicity  reference  level  for 
carcinogens  requires  setting  a  specific 
risk  level  which  is  then  used  to  calculate 
the  Risk  Specific  Dose  (RSD).  The  RSD 
is  the  daily  dose  of  a  carcinogen  over  a 


lifetime  which  will  resuil  in  an  incidence 
of  cancer  equal  to  the  specific  risk  level 
An  RSO  established  at  the  10*  risk 
level  translates  to  a  probability  of  one  in 
one  hundred  thoasand  that  an  individual 
might  contract  some  form  of  cancer  in 
his  or  her  lifetime. 

in  developing  toxicity  levels  for 
carcinc^ens,  EPA  is  further  proposing  a 
weight-of-evidence  approach  which 
involves  categorizing  carcinogens 
according  to  the  quality  and  adequacy 
of  the  supporting  toxico4ogical  shwlies. 
This  approach  was  proposed  by  H'A  in 
its  Carcinogen  Risk  AssesRment 
guidelines  published  in  the  Federal 
Registfor  on  November  23, 1984  (49  FR 
46294). 

In  order  to  account  for  toxicant 
exposure  from  other  sources  (i.e..  air 
and  food).  EPA  is  also  proposing  to  limit 
the  Rffl  vaJ»e  to  some  iraction.  as  is 
done  in  developing  drinking  water 
standaids.  The  fraction  of  the  toxicity 
level  used  in  these  standards  is 
compound-specific,  and  is  apportioned 
according  te  exposure  assessment  data, 
if  adequate  data  exist,  or  by  use  of  an 
arbitrary  value  of  20  percent  if  adequate 
exposure  assessment  data  do  not  exist. 
EPA  is  proposing  a  similar  approach  for 
the  Toxicity  Chafacteristic. 

Note,  however,  that  EPA  is  not 
proposing  this  approach  for  the 
carcinogens,  as  it  appears  th^  a  small 
.  reduction  in  the  RSD  woidd  still  be  well 
within  the  mar^n  of  uncertainty  of  the 
estimated  RSD.  Rather,  EPA  is 
proposing  to  use  100  percent  of  the  RSD 
value.  Section  VIII(A)  of  this  preamble 
provides  detailed  information  as  to  the 
identification  of  chronic  toxicity 
reference  levels. 

One  area  that  the  Agency  solicits 
comment  on  is  whether,  as  an 
alternative  lo  using  the  DWS's,  the 
Agency  should  consider  using  the  RfD  or 
RSD  values  as  the  starting  point  for  the 
back  calculation  model,  even  when 
DWS's  are  available. 


C.  Dilution/Attenuation  Factor 

After  a  toxicity  level  has  been 
identified,  the  degree  of  attenuation  and 
dilution  that  a  compound  is  expected  to 
undergo  during  transport  through  the 
ground  water  to  an  underground 
drinking  water  source  is  determined. 
The  ground-water  transport  equation 
EPA  is  intending  to  use  to  estimate 
dilution  and  attenuation,  estimates  the 
reduction  in  toxicant  concentration  that 
would  occur  as  toxicants  are 
transported  in  ground  water  over  a 
specified  distance  from  the  disposal  unit 
to  the  point  of  exposure  (i.e..  drinking 
water  well),  as  depicted  in  the  following 
figure  (Figure  1): 


Fiouro    1;       Illustration   of    Dilution/Attenuation 
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|Al    Refers    to    the   concentration   of    the   contaminant    in   the 
leachate   at    the   bottom  of    the   disoosal    unit. 

(Bl    Refer*   to   the   concentration  of   the  contaminant    in  tho 
drinking  water  well,    which    is   calculated  using   a   ground 
water   transport    eguation,    and    is   expected    to   be    lower 
than   the  concentration  at    (Al    due   to  attenuation  and 
dilution. 


This  equation  relies  on  compound 
specific  hydrolysis  and  soil  absorption 
data,  coupled  with  parameters 
describing  a  generic  underground 
environment  (e.g.,  ground  water  fiow 
rate,  soil  porosity,  ground  water  pH),  to 
calculate  the  degree  of  attenuation  and 
dilution  a  compound  would  be  expected 
to  undergo  as  it  migrates  to  an 
undergrour»d  drinking  water  source. 
Values  for  environmental  parameters 
have  been  selected  based  on  review  of 
subsurface  geological  conditions  at 
existing  landfills  across  the  continental 
United  States.  Boundary  conditions  and 
interrelationships  between  the  above 
parameters  have  been  established  based 
on  a  sensitivity  and  an  uncertainty 
analysis. 

Originally,  EPA  had  also  hoped  to 
develop  dilution/attenuation  factors  for 
metal  species  through  use  of  a  second 
model,  since  these  species  generally 
behave  differently  in  the  ground  water 
«[iviraniBeDt  than  do  the  organic 


compounds.  Unfortunately,  this  model 
could  not  be  fully  developed  in  tinre  for 
today's  proposal.  Accordingly,  while 
EPA  is  continuing  to  work  on  modeling 
metal  transport.  EPA  is  retaining  the 
present  EP  Toxicity  Characteristic  levels 
for  the  elemental  toxicants. 

Details  of  the  ground  water  transport 
equation  to  be  used  for  organic 
compounds  are  provided  in  section 
VII1(B).  Note  that  in  the  Federal  Register 
of  January  14, 1986,  the  Agency 
proposed  to  use  the  same  basic  ground 
water  transport  equation  for  use  in  the 
Land  Disposal  Restrictions  Rule  (51  FR 
1602).  The  proposed  Land  Disposal 
Restrictions  Rule  equation,  however, 
contains  minor  differences  to  account 
for  the  additional  engineering  controls 
(e.g..  landfill  caps),  required  of  Subtitle 
C  hazardous  waste  facilities,  and  the 
higher  standard  of  confidence  required 
under  HSWA  for  determining  that  a 
hazardous  waste  is  suitable  for  land 
disposal.  As  noted  previously,  different 


risk  levels  are  used  to  establish  the 
characteristic  regulatory  threshold  for 
carcinogens,  and  a  different  confidence 
interval  is  used  for  the  ground  water 
transport  simulation  to  establish  the 
dilution/attenuation  factors.  While 
section  Vni(B)  provides  additional 
information  concerning  the  equation 
proposed  for  use  in  the  Toxicity 
Characteristic,  considerably  more  detail 
concerning  this  equation  is  provided  in 
the  preamble  section  to  the  proposed 
Land  Disposal  Restrictions  Rule  (51  FR 
1602,  January  14, 1986). 

Since  many  aspects  of  the  ground 
water  transport  equation  are  similar 
between  the  two  rtries,  commenters 
need  not  repeat  relevant  comments  that 
have  already  been  made  in  response  to 
the  Land  Disposal  Restrictions  Rule. 
These  earlier  comments  may  be 
referenced,  although  all  relevant 
comments  will  be  considered  in 
developing  the  Toxicity  Characteristic 
final  rule.  Comment  specific  to  EPA's 
use  of  the  equation  for  this  rule,  should 
however,  be  submitted. 

D.  Proposed  Toxicants  and  Regulatory 
Levels 

In  order  to  establish  a  Toxicity 
Characteristic  regulatory  level  for 
individual  compounds,  adequate  and 
verified  data  must  exist  for  EPA  to  (1) 
identify  a  toxicity  level  (i.e.,  DWS,  RfD, 
or  RSD),  and  (2)  calculate  a  dilution/ 
attenuation  factor  through  application  of 
the  ground  water  transport  equation.  As 
discussed  previously,  EPA  will  retain 
the  100  times  factor  used  in  the  current 
EP  Toxicity  Characteristic  for  the 
elemental  drirdcing  water  toxicants.  Due 
to  tfie  Agency's  continuing  efforts  to 
devekip  an  adequate  ground  water 
transport  equation  for  the  metals, 
addition  of  elemental  and  anionic 
toxicants  to  the  Toxicity  Characteristic 
is  being  delayed.  The  Agency  expects  to 
propose  Toxicity  Characteristic 
thresholds  for  nickel  and  thallium  during 
the  period  between  proposal  and 
promulgation  of  this  rule. 

In  selecting  additional  organic 
toxicants  to  incorporate  in  today's 
proposal,  the  Agency  identified  those 
Appendix  VIll  compounds  for  which 
there  existed  a  promulgated  or  proposed 
drinking  water  standard,  or  an  RfD  or 
RSD.  The  compounds  identified  as  a 
result  of  these  efforts  were  then 
examined  to  determine  if  adequate  fate 
and  transport  data  were  available  to 
establish  a  compound-specific  dilution/ 
attenuation  factor. 
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These  efforts  have  resulted  in  the 
identiHcation  of  a  total  of  52  compounds 
for  the  Toxicity  Characteristic.  This 
includes  the  existing  14  EPTC 
compounds,  and  38  compounds  whose 
thresholds  are  driven  by  their  toxicity, 
as  shown  in  the  following  table  (Table 
1): 

TABtE  1:  Proposed  Toxioty  Characteris- 
tic Contaminants  and  Regulatory  Lev- 
els 


) 

R^jul*- 

MWNO        \ 

CASNO 

10»V 

tov«l 

/ 

(mg/O 

0016 

A0ylofiAfto-~-». 

107-13-1 

50 

D004 

Ananic 

7440-38-2 

5.0 

DOOS.        

Bwium 

7440-39-3 

100 

0010 _. 

Bsnzsns — —......_ 

71-43-2 

O07 

0020 

Bis(2-cMoRMliyO 

flitwr 

111-44-4 

OOS 

0006 

7440-43-9 
75-15^) 

1.0 

0021  _ 

Cwtion  (*suMd* 

14.4 

0022 _ 

Sft-23-5 

O07 

0023 

0024._    .. 
0025 

57-74-9 
108-90-7 
67-68-3 

003 

CNorotoon 

0.07 

0007.. _ 

Ctwofnun — ,■ 

1333-62-0 

50 

o1>mifrt 

95-46-7 

100 

0027 ._ 

m^>MOl.. 

106-39-4 

10.0 

0028 

(KCrasot 

106-44-5 

10.0 

0016 

24-0        ... 

94-75-7 
95-50-1 

14 

0029 

43 

0030...- 

1 .4-OicNorob«nzen« 

106-46-7 

108 

0031 

1J>-OicfKoroetn«n«  ... 

107-06-2 

0.40 

0032 

75-35-4 

01 

0033 -... 

2.4-Oinirolokjene 

121-14-2 

013 

0012 _    

Endnn 

72-20-8 

0003 

0034         .-     .- 

Haptactitor  (and  it* 

76-44-2 

0.001 

0035 — 

0036.. 

Ivydfojuds). 

118-74-1 
87-66-3 

0.13 
072 

0037 

(ten* 

67-72-1 

43 

0038..    

iwtMiMnol 

76-83-1 

36 

0008 

LMd 

7439-92-1 

50 

0013 .. 

Undvw _- - 

58-89-9 

O06 

0009 

Mercury -.. 

7439-97-6 

0.2 

0014 

Methoxycfilor 

72-43-5 

1.4 

0039-    — 

Methyleno  cNoiwto..-. 

75-09-2 

8.6 

0040 

0041 

0042 

Moltiyl  fHliyl  KSlorw... 

78-93-3 
98-95-3 
87-86-5 

72 

013 

36 

0043  

106-95-2 
110-86-1 

144 

0044 

Pymfcie 

50 

D010 

Satoriun 

7782-49-2 

1.0 

0011.. -... 

SiiMr — 

7440-22-4 

5.0 

no4,s _ 

1.1.1^- 

630-20-6 

1O0 

0046 - _ 

1.1.2.2- 
TalfcMoroethain. 

79-34-S 

13 

0047 

TMractHoroattVarw 

127-18-4 

01 

0048 

2J.4.6- 

56-90-2 

1.5 

0049 _ 

TetMm 

106-88-3 

14.4 

0015 

Toophaiw 

1.1.1- 

8001-35-2 

0.07 

0050 

71-55-8 

30 

0051 

1.1.2- 

Tnchtoroethane 

79-00-5 

1.2 

0052  

79-01-6 

007 

D053 

44.5- 
TnctHoropherxjl. 

95-95-4 

5.8 

0054 __. 

.  44.6- 

88-06-2 

0.30 

0017           .   . 

2.4  5-TP  (Srivex) 

93-76-5 

014 

0055 

75-01-4 

005 

JM  I 


There  is  one  group  of  chemicals  for 
which  the  Agency  considers  use  of  the 
health  criteria/ground  water  transport 
approach  to  setting  threshold 
concentrations  as  being  inappropriate  in 
some  cases.  These  are  solvents. 
Solvents  need  to  be  managed  in  a 
controlled  manner  not  only  because  of 


inherent  toxicity,  but  also  because  they 
can  mobilize  hazardous  constituents 
from  codisposed  non-hazardous  waste. 
Since  solvents  exhibit  this  property,  the 
Agency  is  working  to  identify  such 
wastes  through  use  of  a  solvent 
override. 

The  Agency  intends  to  set  regulatory 
levels  for  solvents  based  on  the  total 
amount  of  solvent  observed  in  the  TCLP 
extract.  Thus,  wastes  whose  TCLP 
extract  contains  more  than  a  specified 
amount  of  total  solvent  would  be 
identified  as  a  hazardous  waste  even  if 
none  of  the  health  criteria  based 
thresholds  for  the  individual  solvents 
are  exceeded.  The  Agency  is  also 
exploring  the  possibility  of  developing  a 
solvent  power  test  which  would  be 
designed  to  determine  the  actual  ability 
of  a  waste  to  mobilize  hazardous 
constitutents  for  non-hazardous  wastes. 
The  Agency  solicits  ideas,  data  and 
comments  on  these  and  other 
approaches. 

The  next  section  presents  a  discussion 
regarding  some  of  the  analytical 
constraints  EPA  faced  in  establishing 
regulatory  levels.  Section  VIII(C) 
provides  tables  presenting  each 
compound  and  the  data  that  EPA  has 
used  to  calculate  the  regulatory  level. 
EPA  anticipates  that  the  list  of  toxicants 
to  be  included  in  the  Toxicity 
Characteristic  will  be  periodically 
expanded  as  more  information  on  the 
Appendix  VIII  compounds  is  developed. 

E.  Analytical  Constraints 

As  illustrated  in  Table  1  (and  further 
in  section  VIII(C)),  the  regulatory  levels 
for  the  proposed  compounds  span  about 
5  orders  of  magnitude  (i.e.,  from  the  low 
parts  per  billion  to  100  parts  per  million). 
This  is  not  so  much  a  function  of  the 
individual  dilution/attenuatioii  factors, 
but  rather  due  to  the  great  range  in 
toxicity  levels  of  the  individual 
toxicants.  Since  many  of  the  toxicity 
levels  for  the  carcinogens  (and  some  of 
the  non-carcinogens)  (see  section 
VIII(A))  are  very  low,  depending  on  the 
magnitude  of  the  dilution/attenuation 
factor,  the  calculated  level  will  also  be 
very  low.  This  presents  a  problem  for 
the  Agency  since  some  of  these 
calculated  thresholds  are  below  the 
analytical  level  measurable  using 
currently  available  methodology.  This 
affects  7  of  the  compounds  (See  section 
VIII(C)). 

EPA  believes  that  the  appropriate 
way  to  deal  with  this  problem  is  to 
establish  technology  based  regulatory 
levels.*  The  lowest  level  that  can  be 


reliably  achieved  within  specified  limits 
of  precision  and  accuracy  during  routine 
laboratory  operating  conditions  is  the 
quantitation  limit.  The  quantitation  limit 
thus  represents  the  lowest  level 
achievable  by  good  laboratories  within 
specified  limits  during  routine 
laboratory  operating  conditions.  The 
quantitation  limit  is  determined  through 
interlaboratory  studies,  such  as 
performance  evaluation  studies. 

If  data  are  unavailable  from 
interlaboratory  studies,  quantitation 
limits  are  estimated  based  upon  the 
detection  limits  and  an  estimate  of  a 
higher  level  which  would  represent  a 
practical  and  routinely  achievable  level 
with  relatively  high  certainty  that  the 
reported  value  is  reliable.  EPA 
estimated  this  level  to  be  5  to  10  times 
the  detection  limit  in  their  final  rule  on 
National  Interim  Primary  Drinking 
Water  Standards  for  Volatile  Synthetic 
Organic  Chemicals  (50  FR  46880, 
November  13, 1985).  EPA  believes  that 
setting  the  quantitation  limit  at  5  times 
the  detection  limit  is  a  fair  expectation 
for  most  regulatory  and  commercial 
laboratories.  Public  comment  is 
specifically  requested  on  the  use  of  5 
times  the  detection  limit  as  a  general 
rule  as  to  what  levels  can  be  expected  to 
be  measured  routinely  by  commercial 
laboratories  with  reliability. 

Use  of  either  detection  limits  or 
quantitation  limits  would  allow  for 
regulatory  levels  that  fall  below  the 
analytically  measurable  level  to  be 
periodically  updated  as  advances  are 
made  in  analytical  methodology.  EPA  is 
proposing  the  use  of  the  quantitation 
limits  because  the  determination  that  a 
compound  is  present  (in  the  extract 
above  a  specified  value)  conclusively 
demonstrates  the  presence  of  a  hazard. 
EPA  is  seeking  comment,  however,  on 
both  approaches. 

The  tables  in  section  VIII(C)  indicate 
the  quantitation  limits  for  each  of  the 
elements  and  compounds,  as  well  as  the 
appropriate  EPA  SW-846  analytical 
method  numbers  (Ref.  27).  (Analytical 


■  Such  levels  could  t>e  set  at  the  analytical 
detection  limit  or.  as  an  alternative,  they  could  be 
set  dt  the  limits  or  accurate  quantitation  (i.e.. 


quantitation  limit).  In  general.  EPA  defines  the 
method  detection  limit  as  the  minimum 
concentration  of  a  substance  that  can  be  measured 
and  reported  with  99  percent  conHdence  that  the 
true  value  is  greater  than  zero.  The  specifications  of 
such  a  concentration  are  limited  by  the  fact  that 
detection  limits  are  a  variable  affected  by  the 
performance  of  a  given  measurement  system. 
Detection  limits  are  not  necessarily  reproducible 
over  time  in  a  given  laboratory,  even  when  the  same 
analytical  procedures,  instrumentation  and  sample 
matrix  are  used.  Differences  between  detection  and 
quantitation  limits  are  expected  since  the  detection 
limits  represent  the  lowest  achievable  level  undnr 
ideal  laboratory  conditions,  whereas  the 
quantitation  limit  represents  the  lowest  achievable 
level  under  practical  and  routine  laboratory 
conditions. 


methods  for  the  Toxicity  Characteristic 
compounds  are  discosaed  more  fuSy  in 
section  IV(D)  of  this  preamble.)  The 
quantitation  limits  used  are  based  on 
the  presence  of  these  compounds  in  a 
water  matrix.  Since  TCLP  extracts 
wonld  also  be  aqueous  in  natare.  EPA  is 
proposing  to  use  the  quantitation  limit 
as  observed  in  water.  EPA  recognizes, 
however,  that  while  these  quantitation 
limits  would  be  attainable  for  most 
wastes,  other  wastes  will  p«x>duce  an 
extract  that  is  qualitatively  different, 
and  may  not  allow  quantitation  to  the 
same  low  level  as  water.  This,  however, 
will  be  waste  specific  and  difficult  to 
predict  beforehand.  While  specifying  a 
hi^er  quantitation  limit  is  an  option, 
EPA  is  reluctant  to  do  so  due  to  the 
degree  of  environmental  protection  that 
might  be  sacrificed.  EPA  is.  however, 
working  to  determine  actual 
quantitation  Hmits  on  real  wastes,  which 
may  result  in  increases  in  the 
quantitation  limit,  and  the 
corresponding  regulatory  level,  for  some 
of  the  contaminants.  EPA  sohcits 
comments  and  suggestions  on  how  to 
deal  with  this  issue. 

Three  of  the  phenolic  compounds  that 
are  included  in  today's  proposal,  ortho-. 
meta-.  and  para-cresol,  also  pose  an 
analytical  problem.  Specifically,  meta- 
and  para-cresol  cannot  be  analytically 
separated  using  readily  available 
techniques.  In  order  to  overcome  fliis 
problem,  and  given  that  these  isomers 
all  act  in  an  additive  manner,  the 
Agency  is  proposing  to  establish  a  single 
level  for  total  o-.  m-  and  p-cresol. 

Public  comment  and  information  on 
all  aspects  of  the  issues  presented  in 
this  section  are  requested  to  assist  EPA 
in  making  a  final  choice  of  analytical 
methods  and  the  specific  performance 
requirements  in  the  final  rule. 
Supporting  data/information  is 
requested  for  any  comments  provided. 
Specifically,  public  comment  is 
requested  on  the  following  questions: 

•  Are  the  proposed  analytical 
methods  technically  and  econoraicaliy 
available  (see  section  IV(D)  of  this 
preamble)? 

•  What  is  the  precision/accuracy  of 
the  analytical  methods  at  the  proposed 
quantitation  levels? 

•  Are  there  sa^icient  qualified 
laboratories  capable  of  measuring  at 
proposed  quantitation  levels? 

III.  DevelopmeHl  of  Hie  Leadiing 
Procedure 

A.  Introduction 

The  Extraction  Procedure  (EP)  was 
designed  to  simulate  the  leaching  thaft 
would  resvlt  when  a  solid  waste  is  co- 
disposed  with  municipal  wastes  in  a 


sanitary  landfill.  The  EP  was  intended  to 
be  a  first  order  approximation  of  the 
leaching  action  (rf  the  low  molecular 
weight  carboxylic  acids  generated  in  an 
actively  decomposing  sanitary  landfill. 
Acetic  acid,  one  of  the  more  dominant 
carboxylic  acids  present  in  municipal 
waste  leachate,  is  added  to  deionized 
distilled  water  to  make  up  the  extracting 
medium  osed  in  the  EP.  The  acetic  acid 
models  primarily  the  leaching  of  metals 
from  an  industrial  waste.  The  impetus 
behind  development  of  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  was  the  need  also  to  address  the 
leaching  of  organic  compounds  (Ref.  26). 
In  addition,  EPA  believes  that  the  EP 
protocol  can  be  improved  in  certain 
areas.  For  example,  the  EP  involves 
continual  pH  adjustment  (titration)  with 
0.5  N  acetic  acid  to  a  pH  of  5.0±0.2.  This 
can  involve  more  than  6  hours  of 
operator  attention  and  can  be  difficult 
for  some  waste  types,  particularly  oily 
wastes.  In  developing  the  TCLP,  EPA 
felt  that  elimination  of  the  need  for 
continual  pH  adjustment  would  be  a 
desirable  improvement.  As  another 
example,  the  EP  involves  separating  the 
initial  liquid  from  the  solid  phase  of  the 
waste,  as  well  as  separation  of  the 
liquid  (extract)  derived  from  the 
leaching  test.  These  steps,  involving 
pressure  filtration  through  a  0.45  um 
filter,  can  be  difficuh  and  time 
consuming  for  certain  waste  types,  and 
warrant  simplification.  In  addition,  other 
minor  changes  in  the  EP  protocol,  such 
as  shortening  the  duration  of  the  test 
and  accounting  for  the  loss  of  waste 
materials  to  the  sidewalls  of  sample 
containers,  were  felt  to  be  of  use  in 
lowering  the  cost  of  the  test  and 
improving  the  overall  precision  of  the 
method.  Thus,  the  Agency  believes  that 
development  of  a  second  generation 
extraction  procedure  was  of  value  even 
if  the  EP  were  found  to  be  acceptable  for 
organics. 

B.  Objectives 

EPA's  intent,  then,  was  to  develop  an 
improved  leaching  test  method  suitable 
for  use  in  evaluating  wastes  containing 
organic  toxicants.  It  is  important  to  note 
that  the  purpose  of  the  EP.  as  well  as 
this  new  mediod,  is  as  a  means  of 
determining  whether  a  waste,  if 
mismanaged,  has  the  potential  to  pose  a 
significant  hazard  to  human  health  or 
the  environment  due  to  its  propensity  to 
leacfa  toxic  conpounds.  EPA  believes 
that  Ae  EP  adeqaately  accomplished 
this  goal  for  Ae  currently  regelated 
toxicants. 

When  the  EP  was  developed,  Xhe 
Agency  had  little  empirical  data  upon 
which  to  base  its  assumptions  regarding 
accuracy  (Ref.  26).  Hence,  while  the  few 


data  that  were  avaflaWe  regarding 
accuracy  were  used  in  derekjprng  the 
EP,  it  was  primarily  based  on  what  was 
reasonable,  as  well  as  what  wooM 
provide  a  reproducible  (precise)  test 
protocol.  While  improved 
reproducibility  is  one  objective  of  the 
TCLP,  the  major  objective  was  to 
accurately  model  the  mobility  of 
constituents  fronf  wastes,  particularly 
organic  constituents.  Other  objectives 
were  that  the  test  be  relatively 
inexpensive  to  conduct;  that,  if  possible, 
it  yield  an  extract  amenable  to 
evaluation  with  biological  toxicity  tests; 
and  that  it  also  model  the  mobility  of 
inorganic  species.  This  last  objective 
would  permit  EPA  to  expand  the  toxicity 
characteristic  to  encompass  organics, 
yet  require  only  one  leaching  test  for 
both  organics  and  inorganics. 

C.  Disposal  Environment  and  Model 

The  specific  environment  modeled  by 
both  the  current  EP  and  the  TCLP  is  co- 
disposal  of  industrial  waste  with  refuse 
in  a  sanitary  landfill.  The  Agency's 
concern  was  that  potentially  hazardous 
waste,  if  not  brought  under  the  control 
of  the  RCRA  hazardous  waste  system, 
might  be  sent  to  sanitary  landfills,  with 
a  resulting  high  level  of  leaching 
activity.  This  concern  has  not  changed. 
Although  the  Agency  believes  that  fewer 
industrial  solid  wastes  are  being 
disposed  in  this  manner  as  compared  to 
a  few  years  ago,  the  Agency  also 
believes  that  the  co-disposal  scenario 
still  represents  a  reasonable  worst-case 
mismanagement  scenario.  In  addition, 
the  Agency  believes  that  the  predicted 
degree  of  contaminant  migration,  as 
indicated  by  the  TCLP,  could  reasonably 
occur  in  the  course  of  other  types  of 
land  management  of  wastes  (see  section 
VIII(D)). 

Hence,  the  experiments  treed  to 
develop  the  TCLP  were  set  up  to 
conform  as  closely  as  possible  with  the 
co-disposal  model.  Specific  features  bf 
this  model  were  that  the  landfill  is 
composed  of  5  percent  industrial  solid 
waste  and  95  percent  municipal  waste, 
and  that  the  character  of  the  leaching 
fiuid  that  the  waste  will  be  exposed  to  is 
predominantly  a  function  of  the 
decomposing  refuse  in  the  landfill.  In 
expanding  the  Toxicity  Characteristic, 
the  models  and  assumptions  used  in 
developing  the  EP  have  been  retained. 

D.  Leaching  Procedure 

The  work  undeHaken  to  derelop  and 
evakate  the  new  leaching  test  was 
carried  out  in  three  phases,  and 
involved  11  wastes  and  close  to  100 
organic  and  inorganic  components 
which  leached  from  these  "wastes. 
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Briefly,  the  research  involved  leaching 
these  wastes  in  a  pilot-scale  Held 
facility  with  sanitary  landfill  leachate, 
measuring  the  concentration  of  the 
compounds  which  leached  from  the 
wastes,  and  attempting  to  duplicate 
these  concentrations  in  a  laboratory 
test,  the  TCLP  (Ref.  6  and  7). 

A  TCLP  has  ben  developed  as  a  result 
of  this  work.  EPA  believes  that  this  test 
method  is  reasonably  accurate  in  terms 
of  modeling  a  field-scale  co-disposal 
scenario  for  both  organics  and 
inorganics.  In  addition,  it  appears  that 
many  of  the  operational  problems 
associated  with  the  EP  protocol  have 
been  overcome  in  the  process  of 
developing  the  TCLP.  The  test  has  also 
been  subjected  to  ruggedness  and 
precision  evaluations,  and  a  limited 
,  multi-laboratory  collaborative 
evaluation,  and  is  currently  being 
evaluated  in  a  more  comprehensive 
collaborative  evaluation. 

Section  VIIl(D)  of  this  preamble 
provides  detailed  information  with 
respect  to  the  1  CLP  development  and 
evaluation  program.  The  regulation 
section  provides  the  actual  TCLP 
protocol,  as  Appendix  II  to  Part  261.  A 
more  detailed  discussion  pertaining  to 
the  TCLP  is  provided  in  a  background 
document  that  EPA  has  prepared  (Ref. 
33). 

E.  Leaching  Procedure  Issues 

In  an  effort  to  identify  and  resolve  any 
potential  problems  associated  with  the 
TCLP  prior  to  proposal,  and  also  to 
inform  the  public  of  EPA's  activities  in 
this  area,  EPA  held  a  number  of 
meetings  at  which  various  aspects  of  the 
procedure  were  reviewed  and  draft 
procedures  circulated.  These  included 
public  discussions  at  meetings  of  the 
Association  of  Official  Analytical 
Chemists  and  the  American  Society  for 
Testing  and  Materials  (ASTM). 

As  a  result  of  these  meetings  and  as  a 
result  of  the  Agency's  own  efforts  in 
these  areas,  a  number  of  issues  have 
been  identified  and  some  minor  changes 
to  the  TCLP  protocol  have  also  been 
made.  Following  is  a  discussion  of  these 
issues,  and  how  they  have  been 
addressed  in  the  proposed  TCLP. 

1.  Overall  Issues 

a.  Accuracy  of  TCLP.  As  indicated 
previously,  EPA  was  directed  by  the 
HSWA  to  make  the  EP  more  accurate. 
EPA's  experimental  program  to  develop 
the  TCLP  was  intended  to  provide  an 
accurate  extraction  method,  in  terms  of 
ability  to  model  a  field  co-disposal 
situation.  One  of  the  issues  associated 
with  the  TCLP  is  whether  the  method  is 
adequately  accurate  in  this  respect. 


In  an  effort  to  better  quantify  how 
well  the  TCLP  compares  to  the  field 
model,  the  distributions  of  the  actual 
and  absolute  percent  differences 
between  concentrations  observed  in  the 
field  model  and  those  observed  in  the 
acetate  buffer  system  chosen  for  the 
TCLP  (see  section  VIII(D)),  have  been 
examined.  Results  of  these  comparisons 
indicate  that  roughly  half  of  the  95 
individual  target  compounds  (from  the 
11  wastes  examined  in  both  Phases  I 
and  H),  were  within  -32  percent  and 
-(-78  percent  of  their  respective  field 
lysimeter  target  concentrations.  Roughly 
three-fourths  of  the  95  individual  target 
compounds  were  within  —80  percent 
and  -(-86  percent  of  their  respective  field 
lysimeter  target  concentrations  (Ref.  25). 

The  standard  deviation  of  the  total 
distribution  (which  is  skewed)  in  this 
case  is  182  percent.  These  preliminary 
numbers  indicate  that  the  acetate  buffer 
system  duplicates  field  lysimeter  target 
concentrations  for  approximately  three- 
fourths  of  the  target  compounds  within 
one  standard  deviation  of  the 
distribution.  This  is  particularly 
significant  since  the  laboratory  test 
duration  is  18  hours,  whereas  the  field 
lysimeter  experiments  were  run  for 
approximately  3  months.  EPA  believes 
that  the  accuracy  of  the  TCLP  is 
adequate  in  terms  of  indicating  the 
potential  for  wastes  to  pose  a  hazard  if 
mismanaged. 

b.  Use  of  TCLP  for  sewage  sludge 
disposal.  EPA  expects  to  propose  in 
September  1986  sewage  sludge 
management  standards  under  Section 
405(d)  of  the  Clean  Water  Act.  Once  the 
Section  405(d)  standards  are 
promulgated,  EPA  is  considering 
exempting  sewage  sludge  from  RCRA 
regulation.  The  section  405(d)  standards 
will  tailor  EPA's  control  strategy  to  the 
management  of  specific  risks  to  human 
health  and  the  environment  from  each  of 
the  sludge  use  and  disposal  practices. 
The  Agency  solicits  comments  on  this 
potential  approach  to  regulating  sewage 
sludge. 

c.  Extent  of  experimentation.  Another 
issue  related  to  accuracy  is  whether 
EPA  has  examined  enough 
contaminants  and  waste  types  in  its 
TCLP  development  program.  The  TCLP 
was  developed  based  on  data  from  11 
wastes  and  95  target  compounds  which 
leached  from  these  wastes  (Ref.  6  and 
7).  The  amount  of  work  involved  here  is 
substantial.  EPA  is  awafe,  however,  of 
one  waste  type,  specifically  wastes  of 
moderate  to  high  alkalinity,  that  was  not 
adequately  represented  by  the  11 
wastes,  and  has  included  provisions  in 
the  TCLP  to  insure  that  the  potential 
environmental  damage  that  may  be 
caused  by  such  a  waste  was  not 


underestimated.  (These  changes  are 
detailed  further  in  this  section). 

Additional  testing  aimed  at  evaluating 
the  need  to  modify  the  TCLP  extraction 
Huid  to  alter  its  solubilizing  potential  is 
not  believed  to  be  necessary.  In  addition 
to  the  work  described  in  section  VIII  (D). 
the  Agency  had  earlier  conducted  two 
studies  that  evaluated  the  effect  that 
changes  in  extraction  Huid  composition 
would  have  on  solubilization  of  organics 
(Ref.  19  and  24).  These  studies  examined 
the  effect  of  adding  acetic  acid, 
carbohydrates,  protein,  tannic  acid, 
citrate,  thiosulfate,  and  a  surfactant  to 
the  leaching  medium.  Both  studies 
showed  little  change  in  toxicant 
solubility  and  extraction  efficiency  with 
the  addition  of  these  various  solubilizing 
agents.  This  agrees  well  with  the  work 
done  to  develop  the  TCLP  (Ref.  6  and  7), 
which  also  showed  that  leaching  seems 
to  be  unaffected  by  minor  changes  to 
primarily  aqueous  extraction  media. 
Thus,  EPA  believes  that  further  testing 
is  unlikely  to  result  in  a  significant 
change  in  extraction  fluid  composition. 
d.  Mismanagement  scenario.  RCRA 
requires  EPA  to  identify  those  wastes 
which  pose  a  potential  hazard  to  human 
health  or  the  environment ;/ 
mismanaged.  In  determining  what  form 
of  mismanagement  to  model  in 
developing  the  TCLP,  the  Agency 
considered  several  alternatives.  These 
included  segregated  management,  co- 
disposal  with  municipal  refuse,  co- 
disposal  with  industrial  waste  in  a 
Subtitle  D  landfill,  and  co-disposal  with 
industrial  waste  in  a  Subtitle  C  landfill 
which  suffers  some  form  of  containment 
system  failure. 

For  wastes  which  are  not  defined  as 
hazardous  (e.g.,  do  not  exhibit  the 
proposed  toxicity  characteristic),  the 
Agency  has  concluded  that  disposal  in  a 
Subtitle  C  (hazardous  waste)  landfill  is 
not  a  reasonable  mismanagement 
option.  In  the  absence  of  regulation, 
there  is  no  reason  to  expect  that  waste 
would  go  to  the  more  expensive  Subtitle 
C  facilities.  The  Agency  believes  that  it 
is  reasonable  to  base  its  regulations  on 
adverse  effects  when  in  a  non-Subtitle  C 
environment. 

For  the  three  remaining  options, 
segregated  management,  co-disposal 
with  municipal  refuse,  and  co-disposal 
with  industrial  refuse  in  a  Subtitle  D 
landfill,  the  Agency  believes  that,  in 
general,  each  is  a  plausible 
mismanagement  scenario.  Industrial 
facilities  dedicated  to  the  management 
of  only  one  waste,  or  the  waste  from 
onry  one  generator,  are  likely  to  pose 
less  of  a  hazard  than  would  general 
sanitary  or  industrial  landfills,  since  the 
design  and  operation  problems  are 


simpler  and  the  operator  has  much  more 
information  on  the  properties  of  the 
wastes  before  and  while  the  facility  is  in 
operation.  To  insure  that  industrial 
wastes  are  adequately  managed,  EPA 
has  proposed  to  employ  the  more 
protective  sanitary  landfill  scenario. 
The  Agency  believes  that  sanitary 
landfills  may  pose  more  of  a  potential 
hazard  than  industrial  landfills.  Many 
States  have  required  some  additional 
protection  [e.g..  more  stringent  siting 
requirements)  at  industrial  landfills.  The 
Agency,  however,  solicits  comments  ort 
the  choice  of  the  sanitary  landfill 
scenario,  and  specifically  requests  any 
evidence  that  another  disposal  scenario 
may  represent  the  worst-case  plausible 
mismanagement. 

The  scenario  selected  for  the  TCLP,  as 
well  as  for  the  current  EP,  was  co- 
disposal  with  municipal  waste  in  a 
sanitary  landfill.  EPA  selected  this  co- 
disposal  scenario  since  Subtitle  D 
sanitary  landfills  have  traditionally 
accepted  non-hazardous  industrial 
wastes.  A  recent  survey  conducted  for 
the  Office  of  Solid  Waste  (Ref.  14) 
concluded  that  ".  .  .  in  general.  Subtitle 
D  landfills  accept  industrial  wastes  but 
not  organic  solvents  or  liquids."  Wastes 
do  have  the  potential  to  be  subject  to 
more  aggressive  conditions  that  might 
be  better  modeled  through  the  use  of 
strong  inorganic  acids,  alkalies,  or 
solvents. 

The  survey  noted  above,  however, 
found  that  Subtitle  D  facilities  generally 
take  only  small  amounts  of  organic 
solvent  wastes  [i.e.,  <1  to  2  percent  of 
the  total  waste  accepted).  In  addition, 
EPA  will  consider  listing  specific  wastes 
as  hazardous,  when  their  normal 
management  or  their  potential  for 
mismanagement  suggests  more 
aggressive  conditions.  The  Agency 
solicits  comments  on  the  fate  of 
industrial  wastes,  the  5%  industrial 
waste.  95%  municipal  waste  assumption 
used  in  developing  the  leaching 
procedure,  and  the  level  of  solvents 
which  can  be  found  at  Subtitle  D 
landfills. 

The  Agency  recognizes  that  not  all 
industrial  waste,  or  even  wastes  from  all 
industries,  go  to  Subtitle  D  sanitary 
landfills.  The  Agency  believes,  however, 
that  this  scenario  is  a  reasonable  worst- 
case  and  that  some  industrial  wastes  go 
to  such  facilities.  In  addition,  it  could  be 
a  serious  administrative  problem  to 
define  hazardous  waste  characteristics 
based  on  waste-specific  or  industry- 
specific  disposal  scenarios  (including 
different  leaching  media)  for  the  many 
different  wastes  generated.  Even  if 
different  toxicity  characteristics  could 
be  created,  difficult  enforcement  issues 
would  result.  For  example,  if  the  Agency 


discovered  an  uncontrolled  waste 
situation  (e.g.,  waste  disposed  in  an 
open  pit)  it  might  be  difficult  to 
determine  what  characteristic  test 
should  apply  to  the  waste  because  there 
may  be  very  little  available  information 
about  how  the  waste  was  generated. 
Moreover,  even  where  some  information 
existed  about  the  source  of  the  waste, 
the  Agency  believes  that  the  existence 
of  varied  toxicity  tests  would  encourage 
disputes  about  which  test  should  apply 
to  a  particular  waste. 

It  is  therefore  reasonable  to  use  a 
Subtitle  D  sanitary  landfill  as  a  general 
model  of  how  industrial  wastes  might  be 
disposed.  The  Agency,  however,  solicits 
comments  on  whether  this  scenario  is 
appropriate  for  all  wastes.  Commenters 
identifying  a  different  scenario  for 
particular  wastes  should  explain  why 
the  Subtitle  D  sanitary  landfill  model  is 
inappropriate  and  what  disposal 
scenario  would  be  appropriate  for  those 
wastes,  including  a  discussion  of  what 
leaching  medium  is  suggested  by  that 
scenario.  In  response  to  this 
information,  the  Agency  may  develop 
special  management  standards  for  a 
class  or  classes  of  wastes. 

As  an  additional  matter,  the  Agency 
believes  that  the  predicted  degree  of 
contaminant  concentration  in  leachate 
could  reasonably  occur  in  the  course  of 
other  types  of  land  based  waste 
management  (e.g.,  surface 
impoundments).  The  TCLP,  as  well  as 
the  EP,  basically  involve  mixing  the 
waste  with  an  aqueous  leaching  media, 
and  seeing  if  certain  contaminants  can 
migrate  from  the  waste  to  a  significant 
degree.  If  such  mobility  is  demonstrated, 
EPA  believes  that  the  waste  in  question 
poses  a  potential  hazard  to  ground 
water,  and  that  proper  management 
controls  need  to  be  instituted  to 
preclude  unacceptable  contamination  of 
ground  water.  This  applies  to  the 
leaching  of  both  organics  and 
inorganics. 

■  First,  as  discussed  previously,  minor 
changes  to  primarily  aqueous  media  do 
not  generally  affect  the  leaching  of 
organic  compounds.  For  inorganics,  the 
acidity  afforded  by  the  TCLP  leaching 
fluid  accounts  for  the  possibility  that 
wastes  could  be  subjected  to  mild  acidic 
conditions  occurring  in  .other  types  of 
land  disposal  environments. 

Wastes  do  have  the  potential  to  be 
subjected  to  more  aggressive  conditions 
that  might  be  better  modeled  through  the 
use  of  strong  inorganic  acids,  alkalies,  or 
solvents.  The  survey  referred  to  eariier 
(Ref.  14)  found  that  Subtitle  D  facilities 
generally  take  only  small  amounts  of 
organic  solvent  wastes  (e.g.,Xl  to  2 
percent  of  the  total  waste  accepted).  In 
addition,  EPA  will  consider  listing 


specific  wastes  as  hazardous,  when 
their  normal  management  or  their 
potential  for  mismanagement  dictates 
more  aggressive  conditions. 

e.  Treatment  of  highly  alkaline 
wastes.  As  mentioned  previously,  highly 
alkaline  wastes  were  not  adequately 
represented  by  the  11  wastes  used  in  the 
TCLP  development  program.  EPA  is 
concerned  that  the  potential  hazard 
posed  by  these  wastes  may  be 
underestimated  by  the  acetate  buffer 
system  initially  chosen  for  the  TCLP 
(See  section  VIII(D)).  Specifically.  EPA 
believes  that  an  increase  in  the  leaching 
of  inorganic  and  some  organic  species 
may  be  observed  as  the  alkalinity  of 
wastes  becomes  exhausted  due  to 
continuous  contact  with  an  acidic 
leaching  medium.  Note  that  this  can 
occur  well  after  the  2G  to  1  liquid  to  solid 
ratio  selected  for  the  EP  and  TCLP.  Data 
from  the  TCLP  development  program  (on 
a  moderately  alkaline  waste),  and  from 
subsequent  studies  on  wastes  of 
moderate  to  high  alkalinity  (Ref.  8), 
demonstrated  that  the  leaching  rate  of 
heavy  metals  was  relatively  constant, 
and  in  some  cases  increased  slightly, 
over  liquid  to  solid  ratios  as  high  as  30 
to  1.  Constituents  from  non-alkaline 
wastes  generally  experience  a  decrease 
in  leaching  rate  during  this  time  period 
(Ref.  6  and  7).  The  TCLP  acetate  buffer 
leaching  fluid  may  therefore  not 
adequately  account  for  the  leaching  of 
heavy  metals  from  wastes  of  moderate 
to  high  alkalinity. 

To  address  this  problem,  EPA 
determined  that  an  increase  in  the 
acidity  of  the  leaching  medium  for  the 
alkaline  wastes  would  adequately 
account  for  the  increased  leaching  of 
these  species  that  could  eventually 
occur  in  landfills.  To  define  this  second 
leaching  fluid,  the  basis  behind  the  EPs 
maximum  amount  of  acetic  acid  (i.e.,  2 
milliequivalents  of  acid  per  gram  of 
waste)  was  used  in  defining  a  second 
leaching  fluid  to  be  used  when 
evaluating  highly  alkaline  wastes.  Data 
gathered  at  EPA's  Boone  County  Field 
Site  over  a  period  of  7  years  indicated 
that  the  leachate  generated  by 
decomposing  municipal  waste  contains 
approximately  0.14  equivalents  of 
acidity  per  kilogram  of  dry  refuse. 
Applying  this  data  to  the  hypothetical 
co-disposal  environment,  EPA 
concluded  that  1  gram  of  industrial 
waste  could  potentially  be  acted  upon 
by  2  milliequivalents  of  acid.  For  a 
hundred  gram  sample  (the  EP's  minimum 
sample  size),  this  translated  to  a  total  of 
200  milliequivalents  of  acid  (Ref.  26). 
The  acetate  buffer  system  originally 
chosen  for  the  TCLP  supplies  only  70 
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milliequivalents  of  acid  for  a  hundred 
gram  sample. 

As  indicated  above,  steady  or 
increased  leaching  of  inorganic  species 
was  demonstrated  to  occur  up  to  and 
after  the  20  to  1  liquid  to  solid  ratio  (Ref. 
8).  While  this  data  demonstrates  that  the 
70  milliequivalent  acetate  buffer  system 
is  not  aggressive  enough  for  most  of  the 
inorganic  species  investigated,  it 
supports  the  use  of  a  200  milliequivalent 
acetic  acid  solution  for  only  some  of  the 
inorganic  species.  The  Agency  is, 
however,  proposing  use  of  the  200 
milliequivalent  acetic  acid  solution  for 
alkaline  wastes  to  be  protective  of 
human  health  and  the  environment 
when  such  leaching  does  occur.  The 
Agency  believes  this  action  is  justified 
given  the  conservative  nature  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  In  addition,  as 
indicated  in  the  report  on  Phase  I  of  the 
TCLP  development  effort  (Ref.  6), 
municipal  waste  leachates,  both  those 
generated  in  lysimeters  and  real 
leachates,  have  been  observed  in  other 
studies  to  contain  higher  concentrations 
of  carboxylic  acids  (measured  as  total 
organic  carbon,  of  which  approximately 
70  percent  is  made  up  of  carboxylic 
acids  (Ref.  6)),  than  those  measured  in 
the  municipal  waste  leachate  used  in  the 
TCLP  development  program. 

Hence,  EPA  is  proposing  a  two 
leaching  fluid  system  for  the  TCLP.  As 
explained  above,  the  Agency  has  chosen 
to  base  the  strength  of  the  alkaline 
waste  leaching  medium  on  the  basis 
behind  the  EFs  limit  on  the  amount  of 
acetic  acid  used.  This  will  involve  a  2 
milliequivalent  of  acid  per  gram  of 
waste  leaching  fluid  for  wastes  of 
moderate  to  high  alkalinity  and  a  0.7 
milliequivalent  per  gram  of  waste 
leaching  fluid  for  other  wastes.  A  simple 
test  of  waste  alkalinity  is  proposed  as  a 
means  of  determining  the  appropriate 
leaching  fluid.  For  highly  alkaline 
wastes  (i.e..  alkalinity  >  0.7 
milliequivalents/gm),  the  more  acidic 
leaching  fluid  would  be  used.  Note  that 
EPA  is  not  proposing  this  dual  leaching 
fluid  system  for  the  evaluation  of 
volatile  compounds,  since  these 
compounds  are  expected  to  be 
unaffected  by  slight  changes  in  acidity. 
More  detail  is  provided  in  Section  Vin 
(D)  and  in  the  background  document 
supporting  the  TCLP  (Ref.  33). 

/.  Use  of  a  pre-screen  test  One 
concern  that  was  raised  with  the  TCLP 
was  that  the  protocol  for  dealing  with 
volatile  compounds  is  hkely  to  be 
considerably  more  expensive  than  the 
protocol  for  the  non-volatiles.  Similarly, 
since  this  proposal  involves  additional 
analytes,  the  analytical  costs  associated 


with  the  TCLP  protocol  will  also 
increase  over  that  of  the  EP.  For  these 
reasons,  EPA  is  proposing  to  establish  a 
pre-screen  test  for  the  TCLP  protocol. 
This  pre-screen  consists  of  a  total 
analysis  of  the  waste  itself  (using  SW- 
846  methods.  Ref.  27)),  to  determine  if 
the  waste  contains  sufficient  amounts  of 
specific  compounds  for  the  regulatory 
level  to  be  exceeded,  assuming  that  all 
the  compound  leaches  from  the  waste.  If 
based  on  such  an  analysis  one  can  be 
certain  that  the  regulatory  level  cannot 
be  exceeded,  then  the  TCLP  does  not 
have  to  be  performed. 

This  pre-screen  is  being  offered  as  a 
cost  saving  alternative,  and  is  not 
mandatory.  It  will  be  especially  useful  to 
those  generators  who  wish  to 
demonstrate  that  their  waste  does  not 
contain  sufficient  amounts  of  certain 
compounds,  and  therefore,  that  further 
analysis  would  be  unnecessary.  Perhaps 
a  prime  example  of  this  is  wastes 
resulting  from  a  combustion  process, 
like  ashes  from  incineration.  Since  these 
wastes  would  likely  be  devoid  of 
volatile  components  running  the  TCLP 
for  volatiles  would  be  unnecessary. 

2.  Technical  Issues 

a.  Use  of  extraction  devices.  The  EP 
protocol  contains  a  descriptive 
definition  of  what  was  considered  to  be 
acceptable  agitation.  Two  types  of 
extraction  equipment  are  described 
which  EPA  has  determined  meet  this 
defmition.  One  is  a  stirrer  type  extractor 
which  uses  small  fan-like  blades  to  mix 
the  extraction  fluid  with  the  waste.  The 
otl\,er  type  involves  rotary  action  ih 
which  closed  bottles  containing  the 
waste/extraction  fluid  mixture  are 
tumbled  in  an  end  over  end  fashion  (Ref. 
27).  This  lack  of  specificity  in  agitation 
conditions  is  a  major  source  of 
variability. 

Today's  proposal  ehminates  this 
source  of  variability  by  specifying  a 
single  means  of  agitation  (i.e„  rotary 
tumbler),  and  a  fixed  agitation  rate 
(30±2  rpm).  The  rotary  of  txunbler  type 
of  extractor  was  selected  for  several 
reasons.  It  is  widely  recognized  as  a 
reproducible  means  of  contacting  the 
liquid  and  solid,  and  has  been 
standardized  by  ASTM  in  their  draft 
method  D3987  (Ref.  1).  Also,  a  factor  in 
this  determination  was  that  the 
Agency's  Science  Advisory  Board 
(SAB),  in  reviewing  the  TCLP 
development  program,  recommended 
that  EPA  develop  one  device  and  one 
set  of  operating  conditions  (Ref.  29). 
Although  EPA  recognized  that  this 
would  require  laboratories  to  purchase 
additional  equipment,  EPA  has  opted  to 
propose  the  use  of  rotary  agitation  only. 


Another  related  issue  deals  with  the 
extractor  vessel.  As  discussed  in  section 
VIII  (D),  EPA  has  developed  a  zero- 
headspace  extraction  vessel  (ZHE)  for 
use  when  extracting  wastes  with 
volatile  organic  compounds.  This  device 
can  accommodate  liquid/solid 
separation  within  the  device,  and 
obviates  the  need  for  an  outside 
pressure  filtration  apparatus.  One  issue 
associated  with  use  of  this  device  is 
that,  due  to  its  500  ml  internal  capacity, 
it  can  only  accommodate  a  maximum 
sample  size  of  25  grams  for  a  100  percent 
solids  sample.  (A  device  of  the  normal  2 
hter  capacity  was  impractical  due  to  its 
large  size  and  weight.)  For  a  waste  of 
less  than  100  percent  solids,  the 
maximum  sample  size  the  device  can 
accommodate  is  tied  to  the  percent 
solids  of  the  waste.  The  device  can  only 
accommodate  the  minimal  100  gram 
sample  size  for  wastes  that  are  25 
percent  solids  or  less. 

Another  problem  associated  with  the 
extractor  is  that  while  EPA  is  proposing 
to  require  the  zero-headspace  extractor 
when  dealing  with  volatiles,  EPA  is 
requiring  use  of  regular  extraction 
bottles  when  dealing  with  metals  and 
other  non-volatile  components.  Regular 
extraction  bottles  are  much  less 
expensive  and  easier  to  use  than  the 
zero-headspace  vessel.  The  problem  is 
that  while  EPA  originally  intended  the 
zero-headspace  extractor  to  be  allowed 
to  be  used  for  metals  and  non-volatiles 
as  well,  certain  features  of  the  device, 
and  other  constraints,  have  led  EPA  to 
allow  its  use  only  when  dealing  with 
volatiles. 

The  problem  touches  upon  the  SAB's 
concern  that  in  the  interest  of  precision, 
one  device  and  one  set  of  operating 
conditions  should  be  specified  (See 
section  VIII(D)).  There  are  actually  two 
factors  here  which  differ  between 
regular  extraction  bottles  and  the  zero- 
headspace  vessel  which  could  affect 
precision.  The  first  is  that  since  regular 
extraction  bottles  will  provide  for  at 
'east  some  headspace,  agitation  is  likely 
to  be  slightly  greater  than  with  the  zero- 
headspace  vessel. 

The  second  factor  is  that  the  two 
devices  involve  different  types  of  liquid/ 
solid  separation  techniques.  Whereas 
the  ZHE  requires  piston-applied 
pressure,  use  of  bottles  involves 
conventional  air  pressure  filtration. 
These  two  means  of  applying  pressure 
to  accomplish  liquid/solid  separation 
are  capable  of  producing  different 
results  for  some  waste  types. 

b.  Particle  size  reduction.  The  EP 
protocol  requires  particle  size  reduction 
in  those  cases  where  the  waste  cannot 
passthrough  a  9.5  mm  sieve,  or  has  a 


surface  area  of  less  than  3.1  cm*/gm. 
The  TCLP  continues  with  this 
requirement.  One  difference,  however, 
deals  with  particle  size  reduction  for 
monolithic  type  wastes.  The  EP  allows 
the  alternative  of  using  the  Structural 
Integrity  Procedure  (SIP),  which 
amounts  to  pounding  the  monolithic 
waste  with  hammer-like  blows  and  then 
conducting  the  extraction  on  the 
resulting  sample,  whether  in  one  piece 
or  in  many  pieces.  The  proposed  TCLP 
does  not  allow  use  of  the  SIP  (i.e., 
requires  particle  size  reduction)  for 
several  reasons.  The  first  reason  again 
has  to  do  with  precision  and  the  Science 
Advisory  Board's  comment  to  limit  the 
new  procedure  to  one  device  and  set  of 
operating  conditions.  Secondly,  the 
Agency  believes  that  given  the 
uncertainties  concerning  the  long  term 
environmental  stability  of  solidified 
wastes,  an  environmentally 
conservative  approach  is  warranted. 
The  SIP  was  originally  developed  as  a 
means  of  assessing  the  degree  to  which 
a  cementitious  process  stabilized  a 
waste  to  the  extent  that  the  waste 
would  remain  as  a  monolithic  block 
even  after  disposal.  Such  stabilization 
processes  decrease  leaching  potential 
through  reduction  of  surface  area,  and 
thus  the  area  of  potential  leachate 
contact.  Many  processes  also  provide 
for  chemical  stabilization  by  binding 
heavy  metals  in  insoluble  hydroxide  and 
other  complexes. 

The  Agency  believes  that  physical 
stabilization  alone  is  not  enough  to 
insure  that  components  do  not  leach  in 
significant  quantities  from  wastes.  There 
are  two  types  of  actions  which  may  act 
to  reduce  the  physical  integrity  of 
stabilized  wastes.  First,  the  action  of 
heavy  landfill  equipment,  which  the  SIP 
is  designed  to  simulate,  will  act  to 
reduce  the  monolithic  blocks  into 
smaller  pieces.  Secondly,  and  more 
important,  is  the  effect  of  natural 
weathering  forces,  such  as  wet/dry  and 
freeze/thaw  cycles  (Ref.  10).  The  SIP 
does  not  account  for  such  weathering. 
The  Agency  is  currently  investigating 
the  effects  of  natural  weathering  on 
monolithic  wastes,  and  may  propose  the 
use  of  additional  predictive 
methodology  at  some  later  date.  In  the 
interim,  by  not  allowing  use  of  the  SIP, 
the  Agency  insures  that  generators  do 
not  rely  on  physical  stabilization  alone. 
An  unrelated  issue  regarding  particle 
size  reduction  also  involves  the 
treatment  of  volatile  compounds.  While 
EPA  is  attempting  to  prevent  loss  of 
volatiles  (through  introduction  of  the 
ZHE),  if  a  waste  containing  volatiles 
requires  particle  size  reduction,  it  is 
likely  that  some  portion  of  these 


volatiles  will  be  lost  before  the  waste  is 
introduced  into  the  ZHE. 

Herein  lies  a  problem  that  may 
require  a  trade-off.  Is  it  more  important 
to  reduce  particle  size  or  to  prevent  the 
loss  of  volatiles?  EPA  believes  that 
particle  size  reduction  is  more  important 
and  has  addressed  this  problem  in  the 
draft  TCLP  protocol  by  specifying  that, 
where  possible,  particle  size  reduction 
be  conducted  to  the  extent  possible  on 
the  sample  as  it  is  being  taken. 

The  protocol  does  recognize,  however, 
that  there  will  be  situations  where 
volatile  containing  samples  requiring 
particle  size  reduction  cannot  be 
reduced  under  these  conditions.  In  this 
case,  the  protocol  specifies  that  the 
sample  should  first  be  refrigerated  to 
reduce  the  vapor  pressure  of  the 
volatiles,  and  then  that  the  particle  size 
should  be  reduced  with  minimal 
exposure  to  the  atmosphere  to,  at  least, 
minimize  the  loss  of  volatiles.  Another 
alternative  is  to  require  extractions 
under  both  conditions.  Comments  and 
alternative  suggestions  regarding  this 
issue  are  solicited. 

c.  Quality  assurance  requirements. 
The  quality  assurance  requirements  of 
the  EP  are  relatively  straightforward. 
They  require  a  minimum  of  one  blanket 
per  sample  batch,  and  the  method  of 
standard  addition  (MSA)  to  be  run  for 
all  samples.  The  Agency  has  received 
comments  that  requiring  MSA  for  all 
extractions,  which  is  very  expensive,  is 
unnecessary  for  all  situations.  This  issue 
is  particularly  significant  in  determining 
the  quality  assurance  requirements  for 
the  TCLP,  given  the  increased  number  of 
analytes.  In  addition,  the  EP  protocol  is 
felt  to  need  clarification  and  expansion 
in  addressing  other  aspects  of  quality 
assurance,  such  as  sample  holding 
times. 

The  reader  is  referred  to  section  9  of 
the  draft  TCLP  protocol,  which  appears 
as  Appendix  II  to  Part  261  in  the 
regulation  section  of  this  proposed  rule 
for  review  of  the  quality  assurance 
requirements.  One  change  that  deserves 
mention  here  is  in  the  requirement  for 
the  method  of  standard  addition  (MSA). 
Recognizing  that  MSA  is  expensive  and 
not  always  necessary,  EPA  is  proposing 
to  require  MSA  only  under  certain 
conditions  (See  Proposed  Appendix  II  to 
Part  261).  This  change  recognizes  that 
MSA  is  necessary  only  when  the 
measured  concentration  of  a  constituent 
is  close  enough  to  the  threshold,  that 
matrix  interferences  could  yield  a  wrong 
decision  regarding  the  determination  of 
hazard,  or  when  there  is  evidence  that 
severe  matrix  interference  may  be 
present. 


IV.  Other  Aspects  of  Proposal 

A.  Testing  Frequency  and 
Recordkeeping 

Under  the  framework  being  proposed 
today,  the  determination  of  whether  a 
waste  is  a  hazardous  waste  depends  on 
whether  the  concentrations  of 
constituents  in  the  TCLP  extract  exceed 
the  applicable  regulatory  levels.  Since 
this  determination  is  critical,  EPA  is 
evaluating  whether  to  require  periodic 
waste  testing. 

EPA  has  identified  three  general 
approaches  to  testing  requirements, 
which  are  discussed  in  detail  below. 
First,  EPA  could  require  generators  to 
evaluate  their  wastes  as  to  whether  they 
exceed  applicable  regulatory  levels,  but 
not  specifically  require  testing  to  make 
this  determination.  This  approach  is 
consistent  with  the  current  application 
of  the  RCRA  hazardous  waste 
characteristics.  Second,  EPA  could 
require  testing  of  wastes  at  a  frequency 
specified  by  regulation.  Third,  EPA 
could  require  the  generator  to  test, 
documenting  the  determination  of  the 
appropriate  testing  frequency  based  on 
guidance  provided  by  the  Agency. 

As  indicated  above,  existing 
regulations  (40  CFR  262.11)  require 
generators  of  solid  wastes  to  determine 
whether  their  waste  is  hazardous.  If  the 
sohd  waste  is  not  specifically  excluded 
from  regulation,  and  it  is  not  listed  as  a 
hazardous  waste  in  Subpart  D  of  40  CFR 
Part  261,  then  the  generator  must 
determine  whether  the  waste  is 
hazardous  by  any  of  the  hazardous 
waste  characteristics  included  in 
Subpart  C  of  40  CFR  Part  261.  This 
determination  may  be  made  by  either 
testing  the  waste  or  by  the  application 
of  knowledge  of  the  waste  in  light  of  the 
materials  or  the  processes  used  in  its 
generation.  Under  40  CFR  262.40, 
generators  are  required  to  keep  records 
on  how  the  hazard  determination  was 
made.  Thus,  although  generators  are 
held  responsible  for  determining 
whether  their  wastes  are  hazardous, 
they  are  not  specifically  required  to 
perform  testing. 

Although  this  approach  would  place 
the  least  burden  on  the  regulated 
community,  EPA  is  concerned  that  this 
approach  may  not  promote  voluntary 
compliance  and  that  it  could  hamper 
Agency  enforcement  efforts  against 
those  members  of  the  regulated 
community  that  do  not  comply 
voluntarily  with  the  regulations. 

Another  possible  approach  is  to 
require  periodic  testing,  specifying  in  the 
regulations  both  the  method  and  the 
frequency  of  testing.  Thus,  testing  might 
be  required  on  a  semiannual,  or  annual 
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basis.  This  approach  would  make 
enforcement  of  the  regulations  easier 
and  would  likely  induce  a  higher  level  of 
voluntary  compliance  since  the 
regulations  would  be  highly  specific 
regarding  what  constitutes  an 
acceptable  testing  program  and  what 
actions  and  inactions  would  constitute 
violations. 

There  are,  however,  several  problems 
with  such  an  approach.  First,  there  are 
problems  inherent  in  specifying  an 
appropriate  testing  frequency.  Based  on 
data  from  the  Office  of  Solid  Waste's 
Industry  Studies  Program  and  data  from 
the  Office  of  Water's  Effluent  Guidelines 
Program,  it  is  clear  that  many  waste 
streams  are  extremely  variable  in 
concentrations  of  chemical  constituents 
from  one  plant  to  another,  even  when 
the  same  general  process  is  employed. 
Variability  exists  not  only  from  one 
generator  to  another,  but  also  spatially 
and  temporarily  within  a  single  plant  or 
process.  This  variability  can  be  caused 
by  plant  start-ups  and  shut-downs, 
changes  in  raw  materials,  changes  in 
product  speciHcations,  seasonal 
changes,  or  nreteorological  events. 
While  these  factors  tend  to  indicate  the 
desirability  of  requiring  testing  at 
frequent  specified  intervals,  the  process- 
specific  nature  of  this  variability  (among 
others)  makes  it  difficult  to  identify  a 
generically  appropriate  testing  interval. 
For  example,  an  appropriate  frequency 
for  a  continuous  process  might  be  too 
infrequent  for  a  batch  process. 

The  third  possible  approach  is  to 
require  generators  to  perform  testing  on 
their  wastes,  but  not  to  specify  a  testing 
frequency  in  the  regulations.  Rather, 
generators  would  be  required  to 
determine  an  appropriate  testing 
frequency  based  on  guidance  developed 
by  the  Agency  and  to  document,  in  their 
records,  this  frequency  determination. 
The  advantage  of  this  approach  is  that 
process-specific  factors  could  be  taken 
into  account  in  determining  the 
appropriate  testing  interval.  Thus, 
although  there  would  be  some 
additional  burden  on  generators  to 
determine,  based  on  the  guidance,  the     • 
appropriate  frequency  for  testing 
tailored  to  specific  factors  relating  to  his 
process,  there  would  be  less  of  a  chance 
of  requiring  unnecessarily  frequent 
testing.  This  approach  does,  however, 
present  greater  enforcement  difficulties 
than  does  the  approach  of  specifying 
generic  periodic  testing  intervals. 

Even  if  testing  is  specifically  required, 
a  problem  still  remains  as  to  how  to 
assure  that  the  waste  sample  subjected 
to  testing  is  representative  of  both  the 
batch  and  the  process  from  which  they 
are  derived.  This  problem  arises  not 


only  in  the  context  of  the  Toxicity 
Characteristic  program,  but  also  in 
connection  with  other  waste  sampling 
requirements.  EPA  is  currently 
developing  a  guidance  manual  on 
representative  sampling  that  will 
address  these  concerns  and  anticipates 
publishing  that  guidance  in  late  1986. 

EPA  is  proposing  to  retain  the 
requirement  that  generators  evaluate 
their  wastes  as  to  whether  they  exceed 
applicable  regulatory  thresholds,  but  not 
specifically  to  require  periodic  testing. 
EPA  is,  however,  requesting  comments 
on  the  approaches  discussed  above,  as 
well  as  other  possible  alternatives  to 
these  approaches. 

B.  Relationship  To  Multiple  EP  and  Oily 
Waste  EP 

As  a  result  of  its  waste  listing 
program,  EPA  has  listed  a  number  of 
wastes  as  being  hazardous  on  the  basis 
that  these  wastes  typically  or  frequently 
contain  hazardous  constituents  at 
significant  levels,  or  that  they  typically 
or  frequently  exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes.  In 
recognition,  however,  that  individual 
wastes  may  not  actually  be  hazardous, 
due  perhaps  to  a  different  process  or  the 
use  of  different  raw  materials,  EPA  has 
established  a  "delisting  program," 
where  generators  could  demonstrate  to 
EPA  that  the  particular  waste  in 
question  does  not  constitute  a 
hazardous  waste.  Although  no  waste  to 
date  has  been  listed  because  it  exhibits 
the  EPTC,  the  delisting  program  has 
been  applying  the  EP  protocol  to  this 
determination  for  the  metal 
contaminants  (with  the  application  of  a 
more  conservative  dilution/ attenuation 
factor). 

Given  that  the  delisting  process 
involves  a  more  waste  specific 
approach,  a  number  of  situations  have 
arisen  which  have  led  EPA  to  modify  the 
EP  to  address  specific  situations.  The 
use  of  multiple  extractions  with 
simulated  acid  rain  have  been  used  to 
predict  any  long-term  effects  acid  rain 
might  have  on  stabilized  wastes  (the 
Multiple  Extraction  Procedure  or  MEP). 
and  the  Oily  Waste  EP  (OWEP)  has 
been  used  to  predict  the  leaching  of 
metals  from  wastes  which  contain 
significant  amounts  of  oily  materials. 
The  OWEP  was  adopted  because  of  the 
Agency's  concern  that  the  oil  present  in 
the  wastes  may  (1)  degrade,  thus 
permitting  the  m^als  to  be  leached  from 
the  residue,  or  (2)  migrate  itself,  and 
transport  metals  present  in  the  organic 
phase  to  the  ground  water. 

The  Agency  has  a  number  of  studies 
underway  to  better  define  the  situations 
when  such  modifications  are  required. 
Pending  completion  of  such  studies  the 


Agency  will  continue  to  employ  the  MEP 
and  OWEP  only  in  the  listing  and 
delisting  programs  where  situation 
specific  decisions  can  be  made. 

C.  Analytical  Methods 

The  analytical  methods  proposed  to 
be  used  for  TCLP  extracts  are  shown  in 
section  VIII(C)  (See  Table  C-2),  and  also 
appear  in  the  regulation  section  of  this 
proposal  as  required  methods.  These  are 
SW-«46  methods  (Ref  27). 

Analyzing  the  TCLP  extract  for 
phenolic  compounds  and  phenoxy  acid 
herbicides  poses  a  potential  analytical 
problem.  The  leaching  fluid  used  in  the 
new  leaching  procedure  is  0.1  M  with 
respect  to  acetate.  Due  to  potential 
interference  from  the  acetate  ion,  the 
routinely  used  analytical  methods  used 
for  these  compounds  (i.e.,  GC/MS-SW- 
846  method  8270)  may  not  be  sufficient. 
EPA  is  presently  investigating  these 
methods  to  ascertain  whether  they  are 
sufficient,  or,  whether  it  may  be 
necessary  to  modify  these  methods.  One 
modification  being  investigated  is 
whether  it  may  be  possible  to  remove 
the  acetate  ion  from  the  extract  before 
determination  of  the  phenolics  and 
herbicides. 

EPA  is  also  investigating  the  use  of 
high  pressure  liquid  chromatography 
(HPLC)  using  electrochemical  and 
fluorescence  detection.  HPLC  with 
fluorescence  detection  was  used  in 
developing  the  improved  leaching 
procedure,  and  has  been  shown  to 
produce  acceptable  results  (Ref  6  and 
7).  A  GC/MS  method  would  be 
preferable  since  use  of  the  HPLC 
method  could  add  significantly  to 
analytical  costs.  Should  the  presence  of 
the  acetate  ion  present  substantial 
problems  to  GC/MS,  it  is  likely  that 
HPLC  may  be  specified. 

These  methods  are  currently  being 
evaluated.  The  Agency  solicits 
comments  and  data  on  these  or  other 
methods  which  may  be  appropriate.  On 
completion  of  these  studies  and 
evaluation  of  data  received,  a  method 
for  the  phenolics  will  be  selected  and 
proposed  for  use  with  TCLP  extracts 
prior  to  promulgation  of  this  rule. 

D.  Notification  Requirements 

The  Agency  has  decided  not  to 
require  persons  who  generate,  transport, 
treat  store,  or  dispose  of  these 
hazardous  waste  to  notify  the  Agency 
within  90  days  of  promulgation  that  they 
are  managing  these  wastes.  The  Agency 
views  the  notification  requirement  to  be 
unnecessary  in  this  case  since  we 
believe  that  most,  if  not  all,  persons  who 
manage  these  wastes  have  already 
notified  EPA  and  received  an  EPA 


identification  number,  hi  the  event  that 
any  person  who  generates,  transports, 
treats,  stores,  or  disposes  of  these 
wastes  has  not  previously  notified  and 
received  an  identification  muDber.  that 
person  must  get  an  identification 
number  pursuant  to  40  CFR  262.12 
before  he  can  generate,  transport,  treat, 
store,  or  dispose  of  these  wastes. 

V.  Relationship  to  Other  Regulatory 
Authorities  i 

As  has  been  pointed  out  previously, 
the  Toxicity  Characteristic  threshold 
setting  approach  is  modeled  along  the 
same  lines  as  that  used  in  the  jaiMiary 
14. 1986  proposed  standards  for 
implementing  the  Land  Disposal 
Restrictions  regulations  (51  FR  1603). 
However,  since  the  Toxicity 
Characteristic  proposes  to  use  a  Subtitle 
D  disposal  model,  a  slightly  broader 
confidence  interval  for  the  Monte  Carlo 
simulation,  and  an  order  of  magnitude 
higher  risk  level  for  the  carcinogens,  the 
regulatory  thresholds  may  be  different 
than  those  proposed  for  banning  wastes 
from  land  disposal. 

The  reason  for  the  different  thresholds 
in  the  Toxicity  Characteristic  relates  to 
the  nature  of  characteristics  and  the 
relationship  between  characteristics  and 
listings,  as  discussed  previously  in  this 
preamble.  Characteristics  are  designed 
to  be  self  implementing  hazardous 
waste  definitions  in  which  waste  and 
management  specific  factors  are  not 
considered.  For  that  reason, 
characteristics  are  established  at  levels 
at  which  the  Agency  has  a  very  high 
level  of  certainty  that  a  waste  which 
exhibits  these  properties,  needs  to  be 
managed  in  a  controlled  manner  (i.e.,  is 
a  hazardous  waste).  The  Agency 
realizes  that  not  all  waste  which  exhibit 
properties  at  levels  below  the 
characteristic  are  safe  for  disposal  as 
nonhazardous  waste.  Rather,  for  those 
wastes  having  properties  lower  than  the 
characteristic  levels,  and  which  are 
demonstrated  to  pose  a  hazard  to 
human  health  or  the  environment,  the 
Agency  undertakes  waste  specific 
evaluations  under  the  auspices  of  its 
listing  program.  Wastes  which  are 
determined  to  require  controlled 
management  after  consideration  of  the 
factors  identified  in  40  CFR  281.11(a)(3). 
(e.g..  the  nature  of  the  toxic  constituents, 
toxicant  mobility  under  various 
environmental  management  scenarios, 
volume  of  waste  generated,  potential 
methods  of  management),  are  then 
specifically  Usted  as  hazardous  wastes 
and  subjected  to  the  appropriate  RCRA 
management  controls. 

For  the  land  disposal  restrictions 
program,  the  screening  levels  identified 


through  the  equation  are  levels  which 
EPA  is  very  certain  are  protective  at 
Subtitle  C  bnd  disposal  facilities. 
Wastes  not  meeting  the  screening  levels 
are  not  banned  outright  from  land 
disposal  but  rather  subject  to  case-by- 
case  evaluations  taking  into  account  the 
specific  characteristics  of  individual 
facilities.  This  case-by-case 
determination  is  initiated  by  petitions 
for  exmption  from  the  land  disposal 
restrictions.  The  evlauation  of  these 
petitions  will  be  based  on  results  of 
modeling  similar  to  that  used  to  set 
screening  levels,  but  with  site-specific 
rather  than  conservative  generic  factors 
included. 

In  addiiton,  the  HSWA  requires  a  very 
high  standard  of  proof  for  a  showing 
that  a  hazardous  waste  is  suitable  for 
land  disposal.  For  this  reason,  the 
Agency  befieves  it  is  appropriate  to  use 
a  higher  level  of  confidence  and  a  lower 
cancer  risk  level  in  the  modeling  for  the 
land  disposal  restrictions  decisions, 
than  is  used  for  the  Toxicity 
Characteristic.  However,  the  Agency 
requests  comment  on  whether  the  risk 
level  and  confidence  level  used  in  the 
Toxicity  Characteristic  should  be  the 
same  as  for  the  screening  levels  used  in 
the  proposed  land  disposal  restrictions 
rule. 

Whenever  a  waste  or  waste  stream  is 
determined  to  be  hazardous  under 
section  3001  of  RCRA,  it  automatically 
becomes  a  hazardous  substance  under 
section  101(14)  of  the  Comprehensive 
Environmental  Response, 
Compensatiou,  and  Liability  Act  of  1980 
(CERCLA).  CERCLA  section  103 
requires  that  persons  in  charge  of 
vessels  or  facilities  from  which 
hazardous  substances  have  been 
released  in  quantities  that  are  equal  to 
or  greater  than  the  reportable  quantities 
(RQs),  immediately  notify  the  National 
Response  Center  (at  (800)  424-8802  or 
(202)  426-2675)  of  the  release.  (See  50  FR 
13456,  April  4, 1985). 

The  term  "hazardous  substance" 
includes  all  substances  designated  in 
§  302.4(a)  of  the  April  4, 1985  final  rule 
(50  FR  13474).  as  well  as  unlisted 
hazardous  wastes  exhibiting  the 
characteristics  of  Ignitability. 
Corrosivity.  Reactivity,  and  Extraction 
Procedure  Toxicity  (ICRE).  (See 
S  30e.4{b)  of  the  April  4, 1965  final  rule). 

There  are  currently  only  14 
substances  listed  under  CERCLA  as 
ICRE  wastes  on  the  basis  of  the  EP 
Toxicity  Characteristic,  most  of  which 
are  also  specifically  designated  as 
hazardous  substances  under  40  CFR 
302.4(a).  Under  today's  proposed  rule,  an 
additional  38  compounds,  which  are  also 


specifically  designated  as  hazardous 
substances  under  40  CFR  302.4(a).  would 
be  incorporated  under  the  newly  defined 
Toxicity  Characteristic.  Accordingly, 
EPA  proposes  in  this  rulemaking  to 
amend  Table  302.4  of  40  CFR  302.4.  to 
remove  'Characteristic  of  EP  Toxicity" 
and  replace  it  with  "Toxicity 
Characteristic,"  and  to  list  the 
additional  Toxicity  Characteristic 
contaminants  along  with  their  final  RQs 
from  Table  302.4. 

The  CERCLA  program  will  also  use 
the  TCLP  procedure  to  help  determine 
when  waste  taken  off-site  must  be 
managed  as  a  hazardous  waste.  To  the 
extent  that  tiie  TCLP  is  applicable  or 
relevant  and  appropriate,  the  CERCLA 
program  will  apply  the  TCLP  in  a 
manner  that  is  consistent  with  the 
National  Contingency  Plan  (NCP)  (50  FR 
47912,  November  20. 1985)  and  policy  on 
CERCLA  compliance  (50  FR  47946. 
November  20, 1985)  with  other 
environmental  statutes. 

As  indicated  earlier  in  this  preamble, 
under  section  405  of  tiie  Clean  Water 
Act  (CWA).  EPA  establishes  guidelines 
for  the  disposal  and  use  of  sewage 
sludge.  The  regulation  of  sewage  sludge 
is  necessarily  a  complex  matter  because 
these  sludges  fall  within  the  jurisdiction 
of  several  Federal  environmental 
programs.  Under  section  1004(27)  of 
RCRA.  the  definition  of  "solid  waste" 
specifically  includes  "sludge  from  a 
waste  treatment  plant."  In  defining 
"sludge,"  section  1004(26A)  includes 
wastes  from  a  "municipal  wastewater 
treatment  plant."  Under  section  102  of 
the  Marine  Protection,  Research  and 
Sanctuaries  Act.  EPA  regulates  the 
ocean  dumping  of  sludge,  including 
sewage  sludge. 

Where  such  overlapping  jurisdiction 
exists.  EPA  seeks  to  integrate  and 
coordinate  its  regulatory  actions  to  the 
extent  feasible.  Thus,  consistent  with 
section  1006  of  RCRA.  the  Agency's 
strategy  for  the  development  of  a 
comprehensive  sewage  sladge 
management  regulation  will  result  in  the 
establishment  of  a  separate  regulation. 
Once  this  regulation  is  in  place,  all 
sewage  sludge  use  and  disposal 
practices  will  be  covered  under 
appropriate  provisions  of  section  405  of 
the  CWA.  If  appropriate,  sewage  sludge 
that  would  be  defined  as  a  hazardous 
waste  will  be  exempted  from  coverage 
under  provisions  of  SubtiUe  C  of  RCRA. 
once  Uiis  separate  sewage,  sludge 
regulation,  which  will  provide  an 
equivalent  level  of  protection,  is  issued. 
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VI.  state  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualifled  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
Part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  sections 
3008,  7003  and  3013  of  RCRA.  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  HSWA.  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  EPA  administering  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  in  the 
State  which  the  State  was  authorized  to 
permit.  When  new.  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  newly  enacted 
section  3006(g)  of  RCRA.  42  U.S.C. 
6926(g).  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in 
nonauthorized  States.  EPA  is  directed  to 
carry  out  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  the  HSWA 
applies  in  authorized  States  in  the 
interim. 

Today's  rule  would  be  promulgated 
pursuant  to  sections  3001  (g)  and  (h)  of 
RCRA.  provisions  added  by  HSWA. 
Thus,  it  would  be  added  to  Table  1  in 
section  271.1(j)  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA  and 
that  take  effect  in  all  States,  regardless 
of  their  authorization  status.  States  may 
apply  for  either  interim  or  final 
authorization  for  the  HSWA  provisions 
identified  in  Table  1,  as  discussed  in  the 
following  section  of  this  preamble. 

B.  Effect  on  State  Authorizations 

As  noted  above.  EPA  will  implement 
today's  proposed  rule,  when 
promulgated,  in  authorized  States  until 
they  modify  their  programs  to  adopt 
these  rules  and  the  modification  is 
approved  by  EPA.  Since  the  rule  will  be 


promulgated  pursuant  to  HSWA.  a  State 
submitting  a  program  modification  may 
apply  to  receive  either  interim  or  final 
authorization  under  section  3006(g)(2)  or 
3006(b).  respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
program  modifications  under  section 
3006(b)  are  described  in  40  CFR  271.21. 
The  same  procedures  should  be 
followed  for  section  3006(g)(2). 

Applying  S  271.21(e)(2).  States  that 
have  final  authorization  must  modify 
their  programs  within  a  year  of 
promulgation  of  EPA's  regulations  if 
only  regulatory  changes  are  necessary, 
or  within  two  years  of  promulgation  if 
statutory  changes  are  necessary.  These 
deadlines  can  be  extended  in 
exceptional  cases  (40  CFR  271.21(e)(3)). 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
proposed  rule.  These  State  regulations 
have  not  been  assessed  against  the 
Federal  regulations  being  proposed 
today  to  determine  whether  they  meet 
the  tests  for  authorization.  Thus,  a  State 
is  not  authorized  to  carry  out  these 
requirements  in  lieu  of  HPA  until  the 
State  program  modification  is  approved. 
States  with  existing  rules  may  continue 
to  administer  and  enforce  their 
standards  as  a  matter  of  State  law..In 
implementing  the  Federal  program,  EPA " 
will  work  with  States  under  cooperative 
agreements  to  minimize  duplication  of 
efforts. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  promulgation  of  EPA's 
regulations  may  be  approved  without 
including  standards  equivalent  to  those 
promulgated.  Once  authorized,  however, 
a  State  must  modify  its  program  to 
include  standards  substantially 
equivalent  or  equivalent  to  EPA's  within 
the  time  periods  discussed  above. 

VII.  Economic  and  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

1.  Executive  Order  12291 

Executive  Order  12291  requires 
regulatory  agencies  to  conduct  a 
Regulatory  Impact  Analysis  (RIA)  for 
any  major  rule.  A  major  rule  is  one 
likely  to  result  in  (1)  an  annual  effect  on 
the  economy  of  $100  million  or  more,  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions,  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  in  domestic  or  export  markets. 


EPA  conducted  an  RIA  to  compare 
several  regulatory  alternatives,  as 
explained  in  the  following  sections.  The 
RIA  provides  an  analysis  based  on  the 
guidelines  contained  in  the  Office  of 
Management  and  Budget's  "Interim 
Regulatory  Impact  Analysis  Guidance" 
(Ref.  21)  and  EPA's  "Guidelines  for 
Performing  Regulatory  Impact 
Analyses"  (Ref.  28). 

Based  on  the  results  of  this  analysis 
the  Agency  has  concluded  that  this 
proposed  regulation  is  a  major  rule  with 
an  annual  cost  to  the  economy  of  $151 
million  and  an  annual  benefit  of  $1,625 
million.  The  benefits,  however,  may  be 
an  overestimate  since  it  is  assumed  that 
all  contaminated  aquifers  would  be 
cleaned  up.  Thus,  the  savings  attributed 
to  not  having  to  clean  up  those  aquifers 
would  not  accrue  with  a  resultant 
decrease  in  benefits.  Due  to  the  case-by- 
case  nature  of  these  cleanup  decisions, 
it  was  not  possible  to  quantify  this 
overestimation. 

The  purpose  of  section  VlI(Al)  is  to 
summarize  the  methodologies  and 
findings  of  the  RIA.  Section  VU(A)(2) 
discusses  the  basic  approach  taken  in 
the  RIA.  and  provides  the  regulatory 
alternatives  examined.  Section  VII(A)(3) 
lists  the  industries  projected  to  be 
affected  by  the  proposed  actions,  and 
section  VII(A)(4)  discusses  the 
methodologies  employed  in  the 
economic  impacts,  benefit,  and  cost 
analyses.  Finally,  section  Vn(A)(5) 
reviews  and  compares  the  results  of  the 
benefit  and  cost  estimations.  The  full 
draft  RLA  is  available  as  part  of  one  of 
the  background  documents  supporting 
this  proposed  regulation  (Ref.  22). 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
for  review,  as  required  by  Executive 
Order  12291. 

2.  Basic  Approach/Regulatory 
Alternatives 

EPA  is  proposing  to  expand  its  list  of 
contaminants  under  the  EP  Toxicity 
Characteristic  to  include  a  total  of  52 
contaminants.  As  explained  earUer.  and 
in  sections  VIII  (A).  (B)  and  (C), 
regulatory  levels  for  these  contaminants 
have  been  established  by  multiplying 
the  chronic  toxicity  reference  level  for 
the  contaminant,  by  its  compound 
specific  dilution/attenuation  factor. 
Since  EPA  was  in  the  process  of  refining 
both  its  chronic  toxicity  reference  levels 
for  some  of  the  compounds,  and  its 
ground  water  transport  model,  many  of 
the  actual  levels  proposed  today  could 
not  be  used  in  estimating  regulatory 
impact.  Since  the  ground  water 
transport  model  was  in  the  process  of 
being  refined,  straight  dilution/ 


attenuation  factors  of  10, 100.  and  1.000 
were  applied  to  estimated  chronic 
toxicity  reference  levels,  to  arrive  at 
three  levels  of  regulation.  Thus, 
including  the  status  quo  p.e.,  no 
regulation),  a  total  of  four  regulatory 
altematrves  were  examined. 

This  approach  was  taken  as  it  would 
provide  minimum  and  maximum 
estimates  of  regnlatory  impact,  and  also 
because  it  provided  EPA  with 
comparative  cost  and  benefits  estimates 
for  three  levels  of  regulation.  Since  the 
regulatory  levels  for  the  elemental 
drinking  water  standards  are  being 
retained,  and  since  the  TCLP  is  expected 
to  be  roughly  equivalent  to  the  EP,  this 
RIA  also  assumes  that  the  universe  of 
waste  regulated  as  a  result  of  the 
elemental  drinking  water  standards  is 
unchanged.  Benefits  and  costs  were 
determined,  then,  for  the  following 
regulatory  alternatives: 

Alternative  1.  Includes  all  currently 
unregulated  wastes  which  would 
produce  a  TCLP  extract  containing  any 
of  the  contaminants  at  a  level  greater 
than  or  equal  to  100  times  the  chronic 
toxicity  reference  level. 

Alternative  2.  Same  as  above  except 
this  alternative  evaluates  a  level  greater 
than  or  equal  to  10  times  the  chronic 
toxicity  reference  level. 

Alternative  3.  Same  as  above  except 
this  alternative  evaluates  a  level  greater 
than  or  equal  to  1.000  times  the  chronic 
toxicity  reference  level. 

Alternative  4.  Status  quo  (i.e.,  no 
regulation). 

The  proposed  regulation,  since  it 
employs  compound  specific  attenuation 
factors,  does  not  exactly  mirror  any  of 
the  alternatives  studied.  Rather,  it  falls 
between  alternatives  2  and  3,  with  40 
compounds  having  a  dilution/ 
attenuation  factor  of  14.4,  and  12 
compounds  with  factors  ranging  from  18 
to  150  (See  section  VIll(C).  As  will  be 
seen  from  the  discussion  which  follows, 
alternatives  1  and  2  both  yield  almost 
identical  results  for  both  costs  and 
benefits.  Thus,  basing  the  conclusions 
on  the  results  of  alternatives  1  or  2  are 
not  expected  to  result  in  any  si^ificant 
difference. 

Benefits  and  costs  for  each  regulatory 
alternative  are  compared  to  those  of  the 
baseline  status  qua  The  status  quo  is 
assumed  not  to  require  industry  to  incur 
additional  waste  management  costs. 
However,  this  RIA  assumes  that  society 
will  incur  the  costs  of  not  regi^ting 
these  wastes.  The  "social"  costs  of  the 
status  ()HO  are  assumed  to  be  the 
benefits  that  would  occur  if  the  wastes 
were  regulated.  They  vary  with  the 
projectMi  numiier  of  affected  facilities. 

Note  that  no  original  research, 
sampling,  or  analyses  were  conducted 


as  part  of  this  RIA.  In  addition,  as  in  all 
RIAs,  a  number  of  assumptions  were 
made  in  order  to  predict  impact. 
Assumptions  about  potentially  affected 
wastes  were  based  primarily  on 
tecbaical  judgment  review  of  available 
literature  and  data,  and  EPA  guidance. 
The  deteraination  of  whether  wastes 
would  be  hazardous  under  this  proposed 
rule  was  based  primarily  on  the 
solubility  of  individual  contaminants 
rather  than  actual  testing  or  data. 
Consequently,  EPA  beheves  that  the 
estimates  of  projected  impact  indicated 
in  the  following  paragraphs,  are 
conservative  (i.e.,  overstated)  and 
should  be  viewed  in  a  relative  sense.  In 
addition,  although  EPA  expects  lo  have 
better  impact  estimates  (and  some 
additional  actual  data)  when  this 
proposed  regulation  is  promulgated,  the 
very  nature  of  predicting  impact  based 
on  assumptions  and  technical  judgment 
dictates  that  impact  estimates  still  be 
viewed  in  a  relative  sense. 

3.  Affected  Industries 

Since  the  proposed  action  is  chemical 
specific  rather  ihan  industry-specific,  it 
affects  a  wide  range  of  industries.  The 
following  table  (Table  2)  shows  the 
affected  industries  by  Standard 
Industrial  Classification  (SIC)  code,  and 
gives  the  number  of  potentially  affected 
facihties: 

Table  2.— DtRECTLv  Affected  Noustbies 


Table  2.— Directly  Affected  »noustw»— 
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1.265 


'Based  on  Alternative  2  CtOydMion/attanuation  factor). 

Most  of  the  plants  that  produce  and  use 
the  proposed  chemicals  appear  in  the 
organic  chemical  industries.  Any  facility 
that  is  projected  to  generate  a  waste 
which  could  produce  a  TCLP  extract 
containing  any  contaminant  at 
concentrations  greater  than  the 
regulatory  level  (i.e.,  the  solubility  of  the 
contaminant  exceeds  the  level),  is 
assumed  to  be  a  hazardous  waste. 
(Those  wastes  currently  regulated  by 
RCRA  are  not  included  in  the  analysis.) 
The  number  of  affected  facilities  may 
include  plants  that  produce  or  use  more 
than  one  of  the  chemicals.  The  actual 
number  of  plants  affected  may  therefore 
be  less  than  the  total  shown. 

The  RIA  addresses  primarily  the 
impact  of  the  expansion  of  the  Toxicity 
Characteristic  on  the  industrial  sector.  It 
is  apparent,  however,  that  since  sewage 
sludges  are  defined  as  solid  wastes 
under  RCRA,  today's  proposal  will  also 
have  an  impact  on  the  municipal  sector. 
Given  that  there  are  some  15,000 
municipal  generators  of  sewage  sludge 
across  the  United  States,  the  impact 
could  be  significant.  While  less  than  10 
percent  of  these  facilities  accept 
sufficient  industrial  waste  to  cause  any 
concern,  these  fadlrties  generate  most  of 
the  sewage  sKidge  across  the  United 
States. 

The  existing  and  proposed  regulations 
do  not  differ  in  their  treatment  of  metaU. 
Thus,  any  impact  of  the  proposed 
regulation  on  the  municipal  sector 
would  be  due  solely  to  the  additional 
organic  compounds.  Due  to  this  concern, 
EPA  has  begun  a  testing  pregran  to 
evaluate  these  sludges.  To  date,  eight 
sewage  sludges  from  facilities  receiving 
significant  industrial  input  have  been 
tested  with  the  TCLP.  and  all  were 
found  not  to  exceed  any  of  the  Toxicity 
Characteristic  levels  (organics  or 
inorganics).  Although  more  sewage 
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sludge  is  being  tested.  EPA  expects  that 
only  sludge  containing  very  high  levels 
of  the  organic  toxicants  proposed  for 
addition  (which  would  most  likely  be 
introduced  through  industrial  input), 
would  be  defined  as  hazardous.  Very 
few  sewage  sludges  are  expected  to  be 
hazardous  wastes. 

Hence,  most  of  the  impact  of  the 
proposed  rule  on  the  municipal  sector 
will  be  the  requirement  to  evaluate 
sludges  against  the  Toxicity 
Characteristic  levels.  This,  as  explained 
earlier  in  the  preamble,  does  not 
necessarily  mean  that  all  sewage 
sludges  will  be  tested  using  the  TCLP. 
Rather,  as  with  the  current  EPTC.  the 
vast  majority  of  sewage  sludge 
generators  will  perform  that  hazard 
determination  using  their  knowledge  of 
the  sludge  they  generate.  EPA  believes 
that  most  of  the  municipal  facilities 
receive  such  small  amounts  of  industrial 
input,  that  they  will  be  able  to  support  a 
determination  of  non-hazardousness 
without  having  to  test  sludges  using  the 
TCLP. 

To  assess  more  fully  the  regulation's 
impact  on  the  municipal  sector,  the 
Agency  will  be  collecting  additional 
data  during  the  period  between  proposal 
and  promulgation.  To  help  the  Agency  in 
its  impact  estimates.  EPA  is  requesting 
that  data  on  municipal  sewage  sludges 
generated  with  the  EP.  the  TCLP.  or  total 
analyses  be  sent  to  the  Agency. 
Although  it  is  not  necessary  to  indicate 
the  source  of  the  sewage  sludge.  EPA 
solicits  information  such  as  the  extent  of 
industrial  input  to  the  generating 
facility,  the  type  of  industry  involved, 
the  amount  of  sludge  generated  by  the 
facility  annually,  the  type  and  extent  of 
sludge  generation  and  treatment  (e.g.. 
primary,  secondary,  tertiary,  filtration, 
etc.),  and  the  disposal  method  used. 

4.  Methodology  Employed 

a.  Economic  impacts  methodology.  A 
Partial  Equilibrium  Multimarket  (PEM) 
model  was  used  to  estimate  economic 
impacts.  The  basis  of  this  model  is  the 
partial  equilibrium  framework,  in  which 
only  a  manageable  number  of  markets  is 
modeled.  Economic  impacts,  or 
equilibrium  changes,  in  non-modeled 
markets  are  assumed  to  be  insignificant. 

Input,  directly  affected,  and  output 
markets  ideally  would  be  linked 
together  by  a  vertical  market  structure. 
A  majority  of  the  expected  market 
changes  would  be  modeled  by  the 
structure  in  which  markets  are  linked  to 
each  other  through  the  purchase  of 
inputs  or  the  sale  of  outputs.  As  changes 
occur  in  one  market,  resource 
reallocations  by  buyers  and  sellers 
prompt  changes  in  other  markets. 
Limited  data  availability  imposes 


constraints  on  such  a  modeling  effort. 
Thus,  the  economic  impacts  model,  used 
quantitatively,  projects  economic 
impacts  only  in  the  identifiable  directly 
affected  markets. 

As  described  in  the  full  RIA,  directly 
affected  markets  have  been  identified  at 
the  four-digit  SIC  level.  Since  different 
products  are  included  within  a  four-digit 
SIC  code,  products  unaffected  by  the 
proposed  regulation  may  unavoidably 
be  included  in  this  analysis. 

The  directly  affected  markets  are 
linked  together  by  means  of  the  PEM 
model.  Data  requirements  include  an 
original  equilibrium,  supply  functions, 
demand  functions,  and  the  initial 
impacts  caused  by  the  proposed 
regulatory  alternatives.  Several 
assumptions  make  this  data  collection 
effort  more  manageabfe.  Within  this 
economic  impacts  model,  all  supply 
functions  are  treated  as  being  perfectly 
elastic.  This  assumption  limits  the 
interaction  between  directly  affected 
markets.  A  demand  shift  in  an  output 
market  does  not  change  input  price  and 
does  not  change  production  costs  of  a 
directly  affected  product.  What  this 
simplification  implies  cannot  be 
assessed  because  of  limited  data.  In  the 
long  run.  however,  all  supply  functions 
tend  to  become  more  elastic  (or  flatten), 
making  the  importance  of  this 
assumption  less  significant. 

Demand  fimctions  are  assumed  to 
incorporate  changes  in  equilibrium.  As 
defined  by  Just.  Heath,  and  Schmitz 
(Ref.  15).  these  general  equilibrium     - 
demand  functions  define  the 
relationship  between  price  and  quantity, 
given  all  changes  in  output  markets.  For 
example,  a  price  increase  and  quantity 
decrease  in  an  output  market  ordinarily 
will  shift  demand  for  a  directly  affected 
product.  With  a  general  equilibrium 
demand  function,  a  shift  in  demand 
function  does  not  have  to  be  defined. 

Market  changes  caused  by  the 
proposed  regulation  are  straightforward. 
Initial  equilibrium  changes  occur  as 
increased  production  costs  and  cause 
supply  functions  in  the  directly  affected 
markets  to  shift  up.  Owing  to  the 
.  assumptions  listed  above,  these  new 
prices  and  quantities  now  represent  a 
new  equilibrium  since  input  prices  do 
not  change  and  demand  for  directly 
affected  products  does  not  shift. 
Changes  in  the  unmodeled  input  market 
are  only  changes  in  quantity  traded. 
Changes  in  urlmodeled  output  markets 
are  an  increase  in  price  and  a  decrease 
in  quantity  traded. 

The  PEM  model  simplifies  the 
analysis  in  several  ways.  Most 
importantly,  it  allows  measurement  of 
all  social  costs  in  the  directly  a^ected 
markets.  Also,  it  allows  the  economic 


impacts  to  be  solved  in  several  steps 
rather  than  simultaneously.  The 
projected  economic  impacts  are  then 
used  to  define  benefits  and  costs. 

b.  Benefits  estimation  methodology. 
Regulation  of  wastes  containing  any  one 
of  the  selected  chemicals  is  anticipated 
to  result  in  a  reduced  risk  of 
contamination  of  ground  water  that 
serves  as  a  supply  of  drinking  water  for 
many  commimities.  If  the  contaminating 
chemical  is  a  carcinogen,  consumption 
of  drinking  water  may  result  in  an 
excess  incidence  of  cancer  cases  in  the 
population.  Ingestion  of  noncarcinogenic 
chemicals  in  drinking  water  at  a  level 
above  the  RfD  may  be  correlated  with 
toxic,  reproductive,  or  genetic  effects, 
depending  on  the  particular  chemical.  If 
people  avoid  drinking  contaminated 
ground  water,  switching  to  an 
alternative  water  source  imposes 
substantial  costs  on  the  affected 
communities.  Often,  if  a  chemical  has 
been  detected  in  the  ground  water,  the 
contaminated  aquifer  is  cleaned  up  (to 
the  extent  possible)  and  the  landfill 
treated,  which  also  results  in  additional 
costs  to  the  community. 

Estimates  are  made  for  each  chemical 
of  the  health  effects  and  switching  and 
cleanup  costs  (corrective  costs) 
attributable  to  the  presence  of  that 
chemical  in  the  ground  water. 
Regulation  of  the  waste  is  assumed  to 
prevent  these  estimated  health  effects 
and  corrective  costs  completely.  The 
estimated  benefits  attributable  to  the 
regulation  are  the  health  effects  and 
corrective  costs  avoided  by  its 
implementation. 

Four  steps  are  used  to  determine 
benefits:  (1)  Estimate  quantity  and 
concentration  of  chemical  in  landfill.  (2) 
estimate  concentration  of  chemical  in 
leachate  (i.e..  TCLP  extract),  (3)  estimate 
chemical  concentration  at  drinking 
water  well,  and  (4)  estimate  health 
effects  and  corrective  costs  attributable 
to  that  ground  water  contamination. 

The  unregulated  wastes  are  assumed 
to  be  disposed  in  a  landfill  each  year  for 
20  years  (the  average  lifetime  of  a 
landfill).  The  amount  of  the  chemical 
contaminant  that  leaches  through  the 
landfill,  and  the  leaching  duration,  is 
determined  using  a  leachate 
concentration  model.  From  the  bottom  of 
the  landfill,  the  contaminant  is 
transported  through  the  aquifer  to  the 
community  well.  The  concentration  of 
the  contaminant  at  the  well  varies  over 
time  and  is  tracked  over  100  years  with 
a  ground  water  transport  model.  The 
health  and  corrective  costs  attributable 
to  the  contaminated  well  are  then 
estimated  by  a  health  and  corrective 
costs  model. 


Two  methods — the  Base  Case  Method 
(Alternative  1)  and  an  Alternate  Method 
(use  of  a  ground  water  transport  model) 
were  employed  to  estimate  the 
concentratiort  of  the  chemical  in  the 
leachate  at  the  well.  The  estimated 
benefits  presented  in  the  next  unit  are 
calculated  using  the  Base  Case  Method. 
This  method  assumes  (1)  that  the  landfill 
receives  predominantly  domestic  refuse, 
with  only  5  percent  of  the  landfill 
holding  industrial  waste,  (2)  that  the 
character  of  the  leaching  fluid  to  which 
wastes  are  exposed  is  primarily  a 
function  of  the  non-industrial  material  in 
the  landfill,  (3)  that  the  landfill  is 
located  over  an  aquifer  that  is  a  source 
of  drinking  water,  (4)  that  the  soil  below 
the  landfill  has  limited  attenuative 
capacity,  (5)  that  the  nearest  drinking 
water  wells  are  150  meters  (500  ft) 
downgradient  from  the  landfill,  and  (6) 
that  as  constituents  migrate  from  the 
landfill  through  the  unsaturated  and 
saturated  zones  to  the  source  of  drinking 
water,  they  are  attenuated  by  a  factor  of 
100. 

c.  Cost  estimation  methodology.  The 
current  disposal  costs,  or  baseline,  must 
be  established  if  the  increased  disposal 
costs  incurred  by  waste  generators  due 
to  the  proposed  regulation  are  to  be 
estimated.  Current  disposal  costs  are  a 
function  of  the  disposal  alternatives  in 
use.  Where  the  waste  is  not  a  listed 
hazardous  waste,  current  disposal 
practices  are  identified  by  examining 
the  technical  literature,  by  analogy  to 
similar  wastes  for  which  disposal 
practice  is  known,  or  by  assumption. 

Some  baseline  disposal  alternatives 
may  understate  the  actual  treatment  and 
disposal  applied  to  that  waste,  because 
no  effort  has  been  made  to  determine 
which  wastes  may  be  affected  by  State 
and  local  regulations  that  are  more 
stringent  than  Federal  regulations.  This 
may  also  occur  because  firms 
voluntarily  may  be  applying  more 
thorough  treatment  and  disposal  than 
required  by  regulation.  The  result  of  this 
potential  understatement  of  baseline 
treatment  and  disposal  alternatives  is 
that  the  estimated  increase  in  disposal 
costs  to  comply  with  the  characteristic 
approach  will  be  greater  than  the  actual 

increase. 

For  currently  landfilled  wastes  not 
listed  as  hazardous  but  subject  to  the 
regulation,  disposal  practice  after 
regulation  will  become  more  stringent 
and  costs  will  increase.  Disposal  costs 
are  assumed  to  remain  the  same  for 
wastes  currently  incinerated  or 
deepwell  injected.  Solvent  wastes  and  a 
few  other  wastes  are  assumed  to  be 
incinerated. 

Using  model  plant  information, 
estimates  of  the  incremental  disposal 


and  operating  and  maintenance  costs 
associated  with  the  implementation  of 
the  alternatives  are  projected.  These 
estimated  costs  are  then  compared  to 
the  cost  of  contracting  with  commercial 
disposal  services  to  estimate  properly 
the  minimum  costs  incurred  by  the 
affected  facilities.  These  costs  are 
annualized  to  reflect  an  accurate 
measure  of  the  increased  production 
costs  associated  with  this  proposal. 
Estimates  of  percentage  cost  change  are 
generated  for  use  in  the  product/ 
consumption  model.  Under  the 
assumption  of  full-cost  pricing,  these 
percentage  estimates  are  determined  by 
dividing  the  annualized  incremental 
costs  by  the  value  of  shipments  in 
affected  SIC  industries. 

The  economic  impacts  model  is  used 
to  derive  all  costs  or  welfare  losses 
borne  by  consumers  of  directly  affected 
products.  Consumers  suffer  a  welfare 
loss  because  they  lose  consumer 
surplus,  or  the  value  placed  on 
consumption  in  excess  of  the  amount 
required  to  purchase  a  product. 
Economic  theory  allows  the  estimation 
of  total  consumer  costs  through  impacts 
in  the  directly  affected  markets.  Thus, 
input  and  output  market  data  are  not 
required. 

Consumer  surplus  losses  represent  the 
only  recurrent  or  annual  costs.  Changes 
in  waste  disposal  methods  in  response 
to  a  regulation  are  represented  by  an 
upward  shift  in  the  supply  function.  The 
higher  production  costs  that  result 
create  a  new  equilibrium  and  a 
consumer  surplus  loss.  The  new 
equilibrium  will  have  lower  production 
at  a  higher  cost  than  the  initial 
equilibrium.  A  real  resource  cost  is  the 
value  of  the  additional  costs  incurred  to 
produce  the  new  lower  level  of  output.  A 
dead-weight  loss  is  the  loss  in  surplus 
value  consumers  placed  on  those  units 
that  will  no  longer  be  produced. 

Extension  of  the  above  analysis  to  a 
multimarket  situation  is  straightforward. 
Since  impacts  in  input  and  output 
markets  need  not  be  considered,  total 
welfare  costs  are  developed  by 
assuming  welfare  costs  in  the  directly 
affected  markets. 

Consumer  surplus  costs  represent 
annual  costs.  Within  this  analysis  all 
baseline  data  are  presented  for  the  year 
1982.  Consumer  surplus  losses  will 
continue  to  be  incurred,  however,  for  an 
unknown  number  of  years.  To  develop 
cost  estimates  for  future  years,  costs  are 
first  estimated  for  1982  and  then 
assumed  to  be  constant  for  all 
subsequent  years.  This  simplifying 
assumption  is  necessary  since  time 
constraints  preclude  the  projection  of 
market  trends. 


Implementation  costs,  consisting  of 
transaction  costs  and  employment 
losses,  represent  losses  in  welfare  iha* 
will  be  incurred  only  once.  Transaction 
costs  represent  the  value  of  resources     . 
that  would  be  expended  to  determine  if 
a  waste  stream  is  to  be  regualated. 
These  costs  are  based  on  an  estimated 
cost  of  sampling  and  analyzing  each 
waste  stream  by  affected  facilities. 

Employment  losses  occur  since  goods 
and  services  are  forgone  when 
individuals  are  employed.  Losses  are 
based  on  the  projected  change  in 
production  and  employment-to-output 
ratios  for  each  directly  affected  market. 
These  losses  are  not  valued  in  dollar 
terms  because  projecting  the  length  of 
time  for  which  an  employee  is 
unemployed  is  difficult.  Similarly,  the 
value  to  place  on  time,  individual  job 
skills,  age,  education,  and  personal 
dislike  of  being  unemployed  are  not 
valued  in  dollar  terms. 

5.  Results 

a.  Aggregate  benefits.  Continued  use 
of  current  practices  for  managing  wastes 
producing  TCLP  extracts  containing  the 
selected  chemicals  in  excess  to 
regulatory  levels  is  expected  to  result  in 
the  deterioration  of  environmental 
quality.  This  deterioration  may  elevate 
risks  to  human  health  and  reduce  the 
quality  of  environmental  resources,  such 
as  drinking  water.  The  major  route  by 
which  environmental  quality  is  expected 
to  be  affected  is  through  the  leaching  of 
contaminated  wastes  into  ground  water. 
Over  50  percent  of  the  U.S.  population 
uses  ground  water  for  drinking  water. 
Further,  contaminated  ground  water  can 
enter  surface  water,  reducing  its  quality. 
The  capacity  of  both  ground  water  and 
surface  water  to  assimilate  toxic 
chemicals  is  limited. 

If  people  drink  contaminated  ground 
water,  a  wide  range  of  health  effects 
may  Occur,  from  simple  gastrointestinal 
problems  to  cancer  and  birth  defects. 
The  focus  is  on  the  possible  excess 
cancer  cases  if  the  selected  chemicals 
are  not  regulated.  It  is  assumed  that 
contaminated  water  would  continue  to 
be  used  as  a  drinking  water  source  until 
the  concentration  reached  taste  or  odor 
thresholds  of  the  average  person.  When 
that  threshold  is  attained,  it  is  assumed 
they  would  switch  to  alternative  water 
sources. 

When  a  landfill  is  recognized  as  a 
source  of  ground  water  contamination,  it 
is  also  assumed  that  the  municipality 
would  take  action  to  prevent  further 
leaching  of  the  chemicals.  Estimates 
were  developed  for  a'representative 
conununity  and  aggregated  to  obtain 
national  totals.  This  aggreation  process 


JM  I 


21664 


Federal  Regjster  /  Vol.  51.  No.  114  /  Friday.  June  13. 1986  /  Proposed  Rules 


Federal  Register  /  Vol.  51,  No.  114  /  Friday,  June  13,  1986  /  Proposed  Rules 


21665 


is  not  very  precise,  so  the  reader  is 
cautioned  to  interpret  the  results 
presented  carefully.  The  benefits  and 
costs  for  each  regulatory  alternative  are 
summarized  in  the  following  table 
(Table  3). 

Table  3.— BENEFrr-Cosr  Assessment 
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These  estimates  of  the  health  effects 
and  corrective  costs  attributable  to  a 
waste  are  developed  for  a  typical 
community.  The  estimates  of  the 
aggregate  benefits  of  the  proposed 
regulation  are  obtained  by  assuming 
that  health  effects  and  corrective  costs 
would  be  avoided  by  all  the 
communities  affected  by  the  proposed 
regulation.  Since  the  aggregation 
process  used  assumes  that  each  waste 
affects  a  single  typical  community,  it  is 
somewhat  arbitrary.  Again,  the  reader  is 
cautioned  to  interpret  results  with  care. 

b.  Aggregate  costs.  Benefits  of  the 
regulatory  alternatives  would  be 
accompanied  by  costs.  As  described 
previously,  total  costs  of  the  regulatory 
alternatives  includes  real  resource  costs, 
dead-weight  consumer  surplus  losses, 
dead-weight  producer  surplus  losses 
(capital  value  losses),  employee 
dislocation  costs,  and  transaction  costs. 
Two  of  these  welfare  costs  have  not 
been  projected  in  this  analysis. 
Employee  dislocations  have  been 
quantified,  but  their  social  costs  have 
not  been  evaluated.  Capital  value  losses 
incurred  by  owners  of  affected  capital 
also  have  not  been  evaluated. 

c.  Benefit-cost  comparison.  Most 
public  policy  alternatives  have  benefits 
and  costs.  Policy  evaluation  can  be 


difficult  because  these  benefits  and 
costs  typically  accrue  to  different 
individuals.  Harberger  (Ref.  11)  has 
argued  that: 

when  evaluating  the  net  tienefits  or  costs  of  a 
given  action  (project,  program,  or  policy),  the 
costs  and  betiefits  accruing  to  each  member 
of  the  relevant  group  (e.g.,  a  nation)  should 
normally  be  added  without  regard  to  the 
individuals  to  whom  they  accrue. 

This  principle  dates  to  Kaldor  (Ref.  16) 
and  Hicks  (Ref.  12),  who  argued  that  a 
change  should  be  instituted  if  a  potential 
gain  exists  so  that  those  who  bear  the 
cost  could  be  compensated  fully  for  their 
loss  by  the  beneficiaries,  and  the 
beneficiaries  would  still  be  better  off 
than  before.  Following  the  Kaldor-Hicks 
principle,  this  RIA  evaluates  benefits 
and  costs  to  society  at  large  without 
regard  to  their  incidence. 

Table  3  summarizes  the  benefits  and 
costs  of  the  regulatory  alternatives.  The 
difference  between  the  monetized 
benefits  (i.e.,  avoided  corrective  costs) 
and  monetized  costs  (i.e.,  real  resource 
and  dead-weight  consumer  surplus 
costs)  is  compared  using  the  annualized 
method.  This  difference  is  positive  for 
all  regulatory  alternatives.  Thus,  each 
alternative  would  provide  an  * 

improvement  in  economic  welfare. 

An  evaluation  of  the  regulatory 
alternatives  will  allow  a  comparison  of 
the  different  regulatory  levels  for  the 
proposed  contaminants.  Moving  from 
Alternative  2  to  1,  respectively  leads  to 
virtually  no  changes  in  health  benefits, 
but  does  increase  the  net  monetized 
benefits  by  $61  million  per  year.  This 
suggests  that  Alternative  2  is  preferable 
to  Alternative  1.  Moving  from 
Alternative  3  to  1  leads  to  substantial 
reduction  in  health  benefits,  and  yields  a 
decrease  in  net  monetized  benefits  of 
$14  million  per  year. 

As  explained  eariier,  this  RIA 
compares  the  beneHts  and  costs  of 
several  regulatory  alternatives  that  were 
determined  by  mulitplying  estimated 
chronic  toxicity  reference  levels  for  the 
selected  compounds,  by  assumed 
dilution/attenuation  factors  of  10, 100 
and  1,000.  This  was  necessary,  as  the 
toxicity  reference  levels  and  the  model- 
generated  dilution/attenuation  factors 
that  were  proposed  today  could  not  be 
generated  in  time  for  this  analysis. 
Hence,  while  this  analysis  provides 
estimates  of  the  range  of  regulatory 
impacts  due  to  the  proposed  rule,  it  does 
not  directly  provide  an  estimate  of  the 
impact  of  the  proposed  rule.  The  final 
RIA  which  will  accompany  the 
promulgation  of  this  rule  will  analyze 
the  benefits  and  costs  based  on  the  final 
regulation. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  801-612  whenever  an  Agency  is 
required  to  issue  for  publication  in  the 
Federal  Register  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  comment  a  Rp.gulatory  Flexibility 
Analysis  which  describes  the  impact  of 
the  rule  on  small  entities  (i.e.,  small 
business,  small  organizations,  and  small 
government  jurisdictions),  unless  the 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Agency  has  examined  the 
proposed  rule's  potential  impact  on 
small  businesses,  and  has  concluded 
that  this  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Again,  for  the 
reasons  stated  in  the  above  section,  this 
analysis  does  not  directly  provide  an 
estimate  of  the  impact  of  the  proposed 
rule  on  small  businesses. 

More  than  20  percent  of  the  small 
firms  in  an  industry  is  considered  a 
substantial  number  of  affected  firms. 
This  analysis  uses  a  worst-case 
approach  and  assumes  that  all  affected 
facilities  belong  to  small  firms.  Three 
standard  measures  suggested  by  EPA 
guidance  are  used  in  determining  a 
significant  impact  on  small  firms  within 
an  industry.  These  are  (1)  when 
annualized  compliance  cost  as  a 
percentage  of  total  costs  of  production  is 
greater  than  5  percent,  (2)  when  capital 
costs  of  compliance  represent  a 
significant  portion  of  capital  available  to 
small  entities,  and  (3)  when  annualized 
compliance  cost  as  a  percentage  of  sales 
for  small  firms  is  more  than  10 
percentage  points  higher  than 
annualized  compliance  costs  as  a 
percentage  of  sales  for  large  firms.  For 
the  purposes  of  this  analysis,  the  costs 
associated  with  the  first  regulatory 
alternative  are  used  in  assessing  the 
significance  of  impacts  on  the  small 
firms  within  affected  industries. 

In  determining  the  ratios  needed  for 
the  third  measure,  annual  compliance 
costs  for  each  industry  are  apportioned 
into  two  groups.  One  group  is  used  with 
the  receipts  for  large  firms  and  the  other 
is  used  with  receipts  for  small  fuins.  The 
proportion  going  to  each  group  is  equal 
to  the  percentage  of  small  and  large 
firms  above  and  below  the  size  standard 
of  50  employees.  EPA  has  elected  not  to 
adopt  the  Small  Business 
Administration's  definition  of  small 
business,  which  is  fewer  than  500 
employees  for  most  SICs,  because  H 
would  include  the  majority  of  plants  in 
the  regulated  community.  Using  a 


threshold  value  which  includes  a 
majority  of  the  total  population  obscures 
any  differential  impacts  on  smaller 
firms.  The  Agency  considers  a  threshold 
value  of  fewer  than  50  employees  to  be 
a  more  sensitive  index  of  impacts  on 
small  businesses. 

For  the  other  two  measures,  the  entire 
cost  for  the  industry  is  compared  to  the 
aggregate  data  for  small  firms  as  a  worst 
case.  This  will  provide  an  extreme 
estimate  of  the  number  of  industries  that 
have  small  firms  that  might  experience  a 
significant  impact.  A  "significant  portion 
of  capital  available  to  small  entities" 
depends  on  the  average  annual  portion 
of  new  capital  expenditures  spent  on 
pollution  abatement  in  the  last  10  years. 
If  capital  costs  as  a  percentage  of  new 
capital  expenditures  are  more  than  10 
percentage  points  larger  than  the 
average  percentage  that  has  been  spent 
in  the  last  10  years,  than  the  capital 
costs  are  determined  to  be  significant. 

Under  this  analysis,  no  SICs  are 
impacted  significantly  by  any  of  the 
three  measures  described.  Accordingly,  I 
certify  that  this  proposed  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  regi>)ation  therefore  does 
not  require  a  Regulatory  Flexibility 
Analysis. 

C.  Paperwork  Reduction  Act 

The  proposed  rule  contains 
information  collection  requirements 
subject  to  0MB  review  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et.  seq.  Specifically,  under  40 
CFR  262.40.  generators  are  required  to 
keep  records  on  how  the  hazard 
determination  was  made  for  the  wastes 
they  generate.  EPA  believes  that  these 
information  collection  requirements  are 
insignificant  and  has  not  prepared 
documentation  pursuant  to  the 
Paperwork  Reduction  Act.  If  necessary, 
such  documentation  will  be  prepared  for 
the  promulgated  rule. 

VIII.  Additional  Information 

A.  Chronic  Toxicity  Reference  Levels 
1.  Introduction 

When  the  EP  Toxicity  Characteristic 
(EPTC)  was  promulgated  in  May  of  1980. 
the  only  standards  which  existed  for 
establishing  toxicity  levels,  and  which 
addressed  chronic  exposure,  were  the 
National  Interim  Primary  Drinking 
Water  Standards  (NIPDWS).  These 
addressed  8  metals,  4  insecticides  and  2 
herbicides,  and  hence,  EP  toxicity 
thresholds  were  limited  to  these  14 
contaminants.  Today,  however,  chronic 
toxicity  levels  have  been  established  for 
a  number  of  additional  toxicants.  This 
Section  provides  details  on  the  chronic 


toxicity  reference  levels  which  are  being 
proposed  for  use  in  expanding  the 
Toxicity  Characteristic. 

2.  Non-Carcinogenic  Constituents 

Establishing  regulatory  levels  for 
individual  contaminants  requires  the 
initial  input  of  a  health  reference  level. 
Determination  of  the  appropriate  level  is 
dependent  upon  the  nature  of  the  toxic 
effect  of  the  constituent,  specifically 
whether  or  not  the  constituent  is  a 
carcinogen.  Substances  which  do  not 
cause  cancer  exert  toxicity  through 
mechanisms  which  exhibit  physiological 
thresholds.  Thus  a  reserve  capacity, 
assumed  to  exist  within  an  organism, 
must  be  depleted  or  overwhelmed 
before  toxic  effects  are  evident.  Simply 
put,  for  each  non-carcinogen  there  is 
some  low  level  of  exposure  which  has 
no  effect  on  humans.  Protection  against 
a  chronic  toxic  effect  for  a  non- 
carcinogen  is  achieved  by  keeping 
exposure  levels  at  or  below  the 
reference  dose. 

For  non-carcinogenic  constituents,  the 
Agency  is  proposing  to  use  Reference 
Doses  (RfDs)  as  the  starting  point  for 
establishing  chronic  toxicity  regulatory 
levels.  An  RfD  is  an  estimate  of  a 
lifetime  daily  exposure  of  a  substance  to 
the  general  human  population,  which 
appears  to  be  without  an  appreciable 
risk  of  deleterious  effects.  Conceptually, 
the  RfD  is  closely  related  to  the  term 
Acceptable  Daily  Intake.  ADIs  were  first 
used  by  the  Food  and  Drug 
Administration  (FDA)  in  1954  as  specific 
guidelines  and  recommendations  on  the 
use  of  "safe"  levels  of  chemicals,  such 
as  food  additives  or  food  contaminants, 
for  human  consumption  (Ref.  18).  Since 
their  initial  use  by  the  FDA,  ADIs  have 
been  used  by  other  public  health 
agencies  in  establishing  "safe"  levels  for 
toxic  chemicals.  The  Food  and 
Agricultural  Organization,  World  Health 
Organization,  and  EPA  have  used  ADIs 
in  the  process  of  establishing  allowable 
pesticide  residues  in  foodstuffs  (i.e., 
tolerances).  The  National  Academy  of 
Science  and  EPA  have  estimated  ADIs 
for  purposes  of  establishing  safe  levels 
of  contaminants  in  drinking  water  (Ref. 
30). 

The  experimental  method  for 
estimating  the  RfD  is  to  measure  the 
highest  test  dose  of  a  substance  which 
causes  no  statistically  or  biologically 
significant  e^ect  in  an  appropriately 
conducted  animal  bioassay  test.  This 
experimental  no-observed-adverse- 
effect-level  (NOAEL)  is  an  estimate  of 
the  animal  population's  physiological 
threshold.  The  RfD  is  derived  by 
dividing  the  NOAEL  by  a  suitable 
scaling  or  uncertainty  factor. 


NOAELs  are  usually  obtained  through 
a  chronic  study  or  a  90-day  subchronic 
study.  Other  available  toxicological 
data,  such  as  metabolism  and 
pharmacokinetics,  are  used  to  validate 
the  judgmental  choice  of  a  particular 
dose  level  as  the  NOAEL.  Confidence  in 
the  NOAEL,  and  therefore  in  the  RfD,  is  - 
dependent  on  the  quality  of  the 
experiment,  the  number  and  type  of 
animals  tested  at  each  level,  the  number 
and  range  of  dose  levels,  the  duration  of 
the  study  (i.e.,  chronic  vs  subchronic), 
and  the  nature  of  the  biological  endpoint 
measured  (i.e.,  the  severity  of  the 
observed  effects).  The  longer  the 
duration  of  the  study,  the  smaller  is  the 
uncertainty  factor  applied  to  the 
NOAEL.  Selection  of  the  appropriate 
uncertainty  factor  involves  scientific 
judgment  and  the  application  of  general 
guidelines  (Ref  30).  "The  derivation  of 
RfDs  used  for  establishing  regulatory 
levels  has  been  evaluated  and  verified 
by  an  Agency  workgroup  (Ref  30,  31, 
and  32). 

Table  A-1  presents  the  proposed  non- 
carcinogens  and  their  RfDs.  The  RfDs  in 
this  table  are  calculated  by  assuming 
that  a  70  Kg  person  ingests  the 
compound  in  2  liters  of  drinking  water 
per  day. 

Table  A-1.— Non-Caronogens  ano  RfOs 
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For  some  of  the  contaminants 
addressed  in  today's  proposed  rule, 
insufficient  toxicological  data  exists  for 
establishing  an  RfD.  EPA  is  using 
preliminary  data  for  isobutanol,  ortho-, 
meta-,  and  para-cresol,  and  2,3.4,6- 
tetrachlorophenol  while  appropriate 
testing  continues.  The  Agency  will 
revise  these  RfD's  and  repropose  the 
regulatory  levels  if  necessary.  Note  also 
that  the  Agency  intends  to  propose 
regulatory  levels  for  nickel  and  thallium 
during  the  period  between  proposal  and 
promulgation  of  this  rule.  The  chronic 
toxicity  levels  for  nickel  and  thallium 
are  expected  to  be  0.15  and  0.002  mg/1. 
respectively. 
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3.  Carcinogenic  Constituents 

The  use  of  the  RfD  is  appropriate  only 
for  non-carcinogenic  toxic  endpoints.  bi 
the  absence  of  chemical  specific 
information  on  mechanism  of  action  or 
kinetics,  EPA  science  policy  suggests 
that  no  threshold  dose  exists  for 
carcinogens.  No  matter  how  small  the 
dose,  some  risk  remains. 

The  dose-response  assessment  for 
carcinogens  usually  entails  an 
extrapolation  from  an  experimental  high 
dose  range  and  observed  carcinogenic 
effects  in  an  animal  bioassay,  to  a  dose 
range  where  there  are  no  observed 
experimental  data,  by  means  of  a  pre- 
selected dose-response  model.  The  slope 
of  the  dose-response  curve  is 
determined  by  this  model.  EPA's 
Carcinogen  Assessment  Group  has 
estimated  the  carcinogenic  potency  (i.e., 
the  slope  of  risk  versus  exposure)  for 
humans  exposed  to  low  dose  levels  of 
carcinogens.  These  potency  values 
indicate  the  upper  95  percent  confidence 
limit  estimate  of  excess  cancer  risk  for 
individuals  experiencing  a  given 
exposure  over  a  70  year  lifetime.  In 
practice,  a  given  dose  multiplied  by  the 
slope  of  the  curve  gives  an  upper  limit 
estimate  of  the  number  estimated  to 
develop  cancer.  The  slope  can  be  used 
to  calculate  the  upper  limit  of  the  dose 
which  gives  rise  to  a  given  risk  level 
(e.g.,  one  response  in  a  hundred 
thousand).  By  specifying  the  level  of  risk 
(no  matter  how  small)  one  can  estimate 
the  lifetime  dose  corresponding  to  it. 
The  upper  limit  of  the  dose  of  a 
carcinogen  corresponding  to  a  specific 
risk  level  is  called  the  Risk  Specific 
Dose  (RSO).  To  arrive  at  a  starting 
health  limit  for  a  carcinogen,  a  risk  level 
or  range  of  concern  must  be  specified. 
EPA  proposes  to  specify  a  risk  level  of 
concern  on  a  weight-of-evidence  basis, 
as  described  below. 

In  November  1984.  EPA  proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  (49  FR  46294),  which 
described  a  scheme  to  characterize 
carcinogens  based  on  the  experimental 
weight  of  evidence.  This  scheme  is 
based  on  considerations  of  the  quality 
and  adequacy  of  the  experimental  data 
and  the  kinds  of  responses  induced  by  a 
suspect  carcinogen.  The  classification 
scheme  is  generally  an  adaptation  of  a 
similar  system  developed  by  the 
International  Agency  for  Research  on 
Cancer  (Ref.  13), 

EPA's  classification  of  weight-of- 
evidence  system  comprises  five  groups. 
Group  A  indicates  human  carcinogens. 
This  classification  is  based  on  sufficient 
evidence  from  epidemiological  studies 
of  a  causal  association  between  human 
exposure  to  the  substance  and  cancer. 


Group  B  indicates  probable  human 
carcinogens.  The  evidence  of  human 
carcinogenicity  from  epidemiological 
studies  for  substances  within  this  group 
ranges  from  almost  sufficient  to 
inadequate.  This  group  is  subdivided 
into  two  categories  (Bi  and  Bj)  on  the 
basis  of  the  strength  of  the  human 
evidence.  Where  there  is  limited 
epidemiologic  evidence  of 
carcinogenicity,  the  carcinogen  is 
categorized  as  Bi.  Where  there  is  no 
evidence  or  inadequate  evidence  from 
human  studies,  the  carcinogen  is 
categorized  as  Bj.  Group  C  comprises 
possible  human  carcinogens.  This  group 
includes  agents  with  limited  evidence  of 
animal  carcinogenicity.  It  includes  a 
wide  variety  of  animal  evidence.  Group 
D  includes  agents  which  cannot  be 
classified  because  no  data  or 
insufficient  data  are  available.  Group  E 
includes  chemicals  for  which  there  are 
adequate  negative  animal  bioassays. 
This  category  indicates  no  evidence  of 
carcinogenicity  in  humans. 

The  Agency  regards  agents  classified 
in  Group  A  or  B  as  suitable  for 
quantitative  risk  assessment.  The 
method  for  quantitation  of  Group  C 
substances  is  best  judged  on  a  case-by- 
case  basis,  since  some  Group  C  agents 
do  not  have  a  data  base  of  sufficient 
quality  and  quantity  to  perform  a 
quantitative  carcinogenicity  risk 
assessment. 

Since  carcinogens  differ  in  the  weight 
of  evidence  supporting  the  hazard 
assessment,  EPA  believes  that 
establishment  of  a  single  across-the- 
board  risk  level  is  not  appropriate.  The 
Agency  proposes  to  set  a  reference  risk 
level  as  a  point  of  departure,  along  with 
a  risk  range  keyed  to  the  weight  of 
evidence  approach.  The  dose  for  known 
and  probable  human  carcinogenic 
agents  (Classes  A  and  B]  would  thus  be 
determined  at  the  10"*  risk  level. 

For  the  Class  C  carcinogens  (agents 
with  less  firm  evidence  of  human 
carcinogenicity),  a  risk  level  of  concern 
of  10"*  is  being  proposed.  For  those 
Class  C  carcinogens  for  which  there  is 
insufficient  data  to  perform  a 
quantitative  risk  assessment,  the  dose  is 
calculated  on  the  basis  of  the  lowest 
threshold  effect,  with  an  additional 
uncertainty  factor  of  ten  (e.g.,  NOAEL/ 
1000).  This  approach  is  similar  to  the 
approach  taken  by  the  Agency  on 
November  13, 1985  in  its  proposed 
regulations  on  enforceable  standards  for 
volatile  organic  chemicals  in  drinking 
water  (50  FR  46880).  The  Agency  solicits 
comments  on  the  proposed  risk  levels 
and  the  criteria  for  distinguishing  among 
the  Class  C  carcinogens  for  this  purpose. 


Some  agents  appear  to  cause  cancer 
by  only  one  route  of  exposure  or  entry. 
Conclusions  about  route  specificity  can 
only  be  addressed  in  circumstances 
where  adequate  data  exists  on 
carcinogenicity  for  more  than  one  route 
of  exposure.  Where  carcinogenicity 
findings  are  available  from  only  one 
route  of  exposure,  the  substance  is 
judged  to  represent  a  cancer  hazard  by 
all  routes,  unless  it  can  be  scientifically 
demonstrated  that  the  material  cannot 
gain  access  to  target  sites  by  the 
alternative  routes  of  interest.  Where  the 
data  from  one  or  more  routes  are 
limited,  the  Agency  will  evaluate  each 
case  on  its  merits,  placing  particular 
emphasis  on  the  scientific  evidence. 

For  a  few  substances  (notably  metals), 
the  data  base  demonstrating  that  cancer 
is  produced  by  one  route  of  exposure 
but  not  by  another  is  substantial  and 
convincing.  An  example  of  a  substance 
whose  carcinogenic  response  is 
characterized  as  route-specific  is 
chromium  and  some  of  its  salts.  These 
substances  cause  cancer  by  inhalation 
but  not  by  other  conventional  routes  of 
entry.  The  Agency  will  regulate  such 
substances  as  carcinogens  only  by  the 
relevant  route  and  as  non-carcinogens 
by  all  other  routes. 

Table  A-2  presents  those  proposed 
Toxicity  Characteristic  contaminants 
that  are  carcinogens,  the  class  of  the 
carcinogen,  and  the  Risk  Specific  Dose, 

Table  A-2.— Carcinogenic  Contaminants 
and  rsd  (mq/l)  " 


Conttmnant 

Ciioinoaan 
dtm 

nwi 

MkmI 

RWt^MCWc 
dOW(RSO) 

Ba  (2-cMonMltiy9 

•(tier. 

B.._      

10' 
10* 

10  • 
10-' 
10-' 
10- » 
10-' 

10- • 

10- • 
10-* 
10- < 

10- 

10- • 
10-' 
10- • 

2E-3 

C     

3E-4 

2E-3 

Chloro«onn 

2.40nlroMlMna.- 

Haptachtor 

HmactitoretMrv . 

ten: 
HexacMortMla- 

dwna. 

B 

B. 

SE-3 

1E-3 

B 

1E-4 

B. _  ~ 

C... 

2E-4 
SE-2 

3E-1 

MettiytMWGMoiU*. 
I.I.U- 

•ne. 
1.1.2.2- 

T8(r«cNo«)e»h- 

•n* 
Ta«racMon)Sttiy- 

lena. 
1.1,2- 

TricMoroeVan*. 
2.4.6- 

TricNaop»i«ooJ. 

B 

C.   

c.._. 

ee-1 

7E-1 
2E-2 
7E-4 

C.    .   

B - 

6E-2 

2E-2 

■Don  not  iraAxt*  ihoM  cidnogiic  iMi*mi*nartm  I 
wtKfi  Onnkiog  Water  Sundanjs  htv*  been  nsabMwd  < 
propomd  (Sea  next  taction). 


4.  Use  of  Existing  Agency  Health 
Standards 

Under  the  existing  EP  Toxicity 
Characteristic,  EPA  uses  the  existing 


National  Interim  Primary  Drinking 
Water  Standards,  established  for  eight 
elemental  contaminants  and  six 
pesticides,  as  toxicity  thresholds. 
Today's  rule  retains  these  thresholds  for 
the  elemental  toxicants  but  proposes 
compound  specific  dilution/attenuation 
factor  based  thresholds  for  the  organic 
compounds. 

EPA  has  also  been  working  to 
establish  Drinking  Water  Standards  for 
additional  organic  compounds.  Final 
standards  for  drinking  water,  the 
Maximum  Contaminant  Levels  (MCLs), 
are  enforceable  and  are  based  upon 
health,  treatment  technologies,  costs, 
and  other  feasibility  factors  such  as  the 
availability  of  analytical  methods.  The 
MCLs  are  set  following  an  analysis 
based  on  health  considerations  as 
guided  by  the  Safe  Drinking  Water  Act, 
This  intermediate  analysis  results  in 
proposed  Recommended  Maximum 
Contaminant  Levels  (PMCLs),  which  are 
non-enforceable  health  based  limits. 
Included  in  the  analysis  of  the  health 
considerations  for  determining  PMCLs 
are  not  only  the  quality  and  weight-of- 
evidence  of  the  supporting  toxicological 
studies,  but  also  examination  of 
absorption  rates  of  specific  toxicants, 
the  possibility  of  nutritionally  essential 
levels  for  some  elements,  the  existence 
of  route-specific  toxicity,  the 
demonstration  of  other  environmental 
exposures,  and  finally,  the 
apportionment  of  the  permissible  limit  of 
constituent  into  media  specific  amounts. 
In  general,  final  MCLs  for  non- 
carcinogens  are  based  on  20%  of  the 
relevant  RfDs,  to  account  for  exposure 
trom  ottier  sources  (e,g.,  food  and  air). 
Final  MCLs  for  carcinogens  are  based 
on  risk  levels  that  range  from  10  "*  to 
10-* 

Since  the  above  factors  have  been 
evaluated  for  each  of  the  other 
contaminants  in  today's.rule,  PMCL 
standards  derived  under  the  Safe 
Drinking  Water  Act  can  be  used  as 
toxicity  thresholds.  On  November  13, 
1985  EPA  proposed  MCLs  for  eight 
synthetic  volatile  organic  chemicals  (50 
FR  46880).  EPA  is  also  proposing  to  use 
these  contaminants  and  their  proposed 
MCLs,  which  appear  in  Table  A-3,  as 
toxicity  thresholds  for  the  Toxicity 
Characteristic,  After  public  review  and 
evaluation  EPA  will  promulgate  final 
standards.  Should  the  final  MCLs  differ 
from  the  proposed  MCLs,  EPA  will  base 
regulatory  levels  for  the  Toxicity 
Characteristic  on  these  revised  final 
standards. 


Table  A-3.— Proposed  MCL's  for  Volatile 
Organic  Compounds  (mg/l) 


Bsnzene 

Caibcn  latracNorid*-. 
1 .4-Dict*yob©n2en«... 

1 ,2-Dichtoroetftane 

1 . 1  -Dicfitof  oemyteoe ... 
1.1.1-TncNoroethana.. 

Thchkxoethylens - 

Vdiyt  chkjn* 


Proposed 

MCL 


COOS 

0.005 

075 

0.005 

0.007  ' 

0.2 

0.005 

0.001 


5,  Apportionment  of  Health  Limits 

The  reference  dose  for  humans  is  the 
maximum  daily  dose  of  a  substance  that 
should  not  be  exceeded  to  assure  no 
adverse  health  effects  over  a  lifetime  of 
exposure.  If  exposure  occurs  by  multiple 
routes,  some  tolerance  level  can  be 
established  for  each  route  so  that  the 
sum  of  exposures  by  the  individual 
routes  does  not  exceed  the  reference 
dose. 

The  concept  of  apportionment  of  a 
chemical  by  medium  and  by  route  of 
exposure  is  not  new.  The  National 
Research  Council's  Safe  Drinking  Water 
Committee,  calculated  a  suggested  no- 
adverse-response-level  (SNARL)  for 
chronic  exposure  to  a  non-carcinogen  in 
drinking  water,  While  incorporating  an 
"arbitrary  assumption"  that  20  percent 
of  the  intake  of  the  chemical  was  from 
drinking  water  (Ref,  20),  EPA,  in  setting 
PMCLs  for  chemicals  in  drinking  water, 
has  followed  the  suggestion  of  the  NRC, 
and  selected  a  fraction  of  the  RfD, 
usually  20  percent  for  synthetic  organic 
chemicals  if  no  empirical  data  suggest 
some  other  fraction  is  more  appropriate 
(50  FR  46880,  Nov.  13, 1985).  EPA  is 
proposing  to  apportion  non-carcinogenic 
contaminants  according  to  the  scheme 
outlined  on  the  following  pages. 

In  evaluating  carcinogens,  the 
National  Research  Council's  Safe 
Drinking  Water  Committee  estimated 
cancer  risks  assuming  that  tap  water 
exposure  was  both  1  and  20  percent  of 
the  total  daily  intake  (Ref.  20),  The 
Agency  is  however,  not  proposing  to 
apportion  the  RSD  for  carcinogens.  For 
such  substances,  the  RSD  is  estimated 
by  a  procedure  which  introduces 
unavoidable  uncertainties.  The 
procedure  used  is  deliberately 
conservative,  so  that  a  difference  in 
dose  of  a  factor  of  two  is  still  well 
within  the  margin  of  uncertainty  of  the 
estimated  RSD, 

Moreover,  for  carcinogens,  the 
determination  of  risk  is  the  daily  dose 
averaged  over  a  lifetime.  Small 
variations  around  the  daily  dose  have 
little  effect  on  the  lifetime  risk,  providing 


that  the  average  is  not  affected.  For  this 
reason,  a  two-fold  reduction  in  the  RSD 
is  relatively  insignificant.  For  non- 
carcinogeiM,  it  is  possible  that  not 
applying  a  50  percent  reduction  (the 
indirect  effect  of  which  is  to  permit  an 
approximate  doubling  of  the  RfD).  may 
cause  the  level  to  be  exceeded  on  some 
or  even  many  days  of  exposure. 
Exceeding  the  level  for  oon-Kiarcinogens 
may  therefore  have  significant  health 
consequences  for  some  individuals. 
Thus,  there  is  justification  for  treating 
Doo-carciDogens  differently  from 
carcinogens  with  respect  to 
apportionment. 

In  the  process  to  developing  drinking 
water  standards.  EPA  considers  the 
contribution  from  other  sources  of 
exposure,  such  as  air  and  food.  When 
sufficient  data  are  available,  the  PMCL 
is  determined  by  subtracting  the  known 
contribution  of  the  constituent  in  food 
and  air  from  the  RfD.  Such  data  is  often 
not  available.  In  these  cases,  the  amount 
permitted  in  drinking  water  is  calculated 
by  an  estimation  of  the  percentage  of 
exposure  attributable  to  the  exposure 
route  of  concern.  In  the  absence  of 
adequate  exposure  data,  apportionment 
is  established  at  20  percent  for  synthetic 
organic  chemicals.  For  inorganic 
chemicals,  an  adequate  data  base 
generally  exists.  The  actual  contribution 
from  other  sources  can  be  factored  into 
the  PMCL  Where  actual  data  is  sparse, 
however,  a  10  percent  contribution  is 
estimated  for  inorganics  in  drinking 
water,  since  sources  other  than  drinking 
water  are  more  likely  carriers  for 
inorganics. 

Apportionment  has  also  been  used  in 
the  risk  evaluation  procedure  developed 
for  EPA's  Office  of  Emergency  and 
Remedial  Response  to  evaluate  and 
manage  the  risks  for  specific  remedial 
action  sites  under  the  CERCLA 
(Superfund)  law.  In  this  procedure, 
concentrations  are  generally 
apportioned  equally  in  environmental 
media  (e.g„  air  and  water),  as  an  initial 
basis  for  calculating  a  rate  of  release,  if 
there  are  significant  cost  and  feasibility 
differences  in  controlling  exposures  via 
the  different  pathways,  unequal 
apportionment  is  selected.  This  option  is 
appropriate  under  the  CERCLA  statute 
since  cost-effectiveness  is  an  integral 
part  of  the  decision-making  process  (Ref 
5). 

Many  of  the  chemicals  EPA  regulates 
are  ubiquitous  in  the  environment  and 
may  be  associated  with  exposures  from 
other  media  (e.g.,  water,  food,  air). 
Although  available  scientific  and 
technical  information  as  well  as  past 
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decisions  will  be  considered  in  reaching 
decisions  on  the  apportionment  of  RfDs. 
sufficient  information  is  not  generally 
available  on  exposure  to  reliably 
quantify  the  proportion  of  the  RfD  that 
should  be  allotted  for  each  chemical. 
Whpn  adequate  exposure  data  does  not 
exist,  the  Agency  is  proposing  to  limit 
population  exposure  to  a  50%  fraction  of 
the  RfD  to  reflect  consideration  of 
potential  and  actual  exposure  from  other 

media. 

EPA  proposes  to  apportion  reference 
doses  according  to  the  scheme  shown  in 
Figure  A-1. 

MLLIMG  CODE  <S60-S0-M 


Figure  A-1 
Flow  Chart  for  Apportionment  of  RfD 
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Basically,  this  scheme  indicates  that, 
if  the  Agency  has  adequate  data  to 
assess  exposure  from  various  routes, 
then  such  data  will  be  used  to  apportion. 
If  on  the  other  hand,  adequate  data 
does  not  exist.  EPA  will  use  50  percent 
of  the  RfD  and  subtract  from  this  50% 
the  fraction  of  the  RfD  allotted  to  water, 
using  the  remainder  for  air. 

EPA  proposes  to  estimate 
environmental  partitioning  to  air  and 
water  according  to  a  simplined  scheme 
using  Henry's  Law  Constant  (He)  and 
the  octanol-water  partition  coefficient 
(ko«)  for  individual  contaminants. 
Henry's  Law  constant  estimates  the 
ratio  of  a  substance  between  the  vapor 
and  dissolved  (aqueous)  state.  The  ko« 
estimates  the  distribution  of  a 
compound  between  water  and  octanol, 
where  octanol  is  intended  to  represent 


an  organic  (lipid)  component.  Each 
distribution  constant  (H,  and  kow)  is 
subdivided  into  two  equal  parts 
according  to  its  range  of  values,  as 
shown  in  Table  A-4.  Each  contaminant 
to  be  apportioned  is  classified  as  having 
a  high  or  low  value  according  to  the 
general  size  of  its  distribution  constants, 
as  shown  in  Table  A-S.  A  relationship 
between  H<.  and  kow  and  the  distribution 
between  air  and  water  has  been  devised 
using  a  matrix,  as  shown  in  Table  A-6. 

Table  A-4.— RA^4GES  and  Classifica- 
tion OF  Henry's  Law  Constants  (k„) 
and  Octanol-Water  Partition  Coeffi- 
cients (ko,) 


k„... 


High  m  Air  ^lOV... 
Low  in  water  >500.. 


Low  in  Air  <10"*. 
High  in  water 
<500. 


Table  A-5.— Henry's  Law  Constants  and  Octanol-Water  Partition  Coefficients  for 

Non-Carcinogenic  Contaminants 


Cocnammanl 


Cartxxf  dtaiMids »».... 

CNorobonzono. 

Cresols 

Isobutanol 

Methyl  eltiyl  ketone „... 

Nitrobenzene _.— 

Penlactitoropttenot 

rtiend ..»«... 

Pyridine _ 

2.3.4.6-TelracMoroprienol . 

Toluene 

2.4.5-Tiictilorophenol 


Henry'i 


(aim  m' 
moQ 


168E-02 
346C-03 
505E-06 
188E-03 
123E-05 
2.61  E-05 
240E-05 
462E-06 
502E-06 
195e-07 
4.53E-06 
5.93E-03 
2.84E-05 


Relative 
concentra- 
tion in  air 


High 
High 
Low. 
High 
High 
High 
High 

Low. 
Low. 
Low 
High 
High 


Octanol- 
waier 

coetficiecit 
(Kow) 


1.45E 
7.41  E 
1.41E 
3.80E 
5.S0E 
2.00E 
7.94E 
1.15E 
1.49E 
4.79E 
2.14E 
6.61  E 
7i4E 


+  02 
+  02 
+  02 
+  03 
+00 
+  00 
+  01 
+  05 
+  00 
+  00 
+  04 
+  02 
+  03 


Retative 
concentra- 
tion m  water 


High. 
Low. 
Higti. 
Low. 
HiQh. 

HlQh. 


Low. 
High. 
High. 
Low. 
Low. 
Low. 


Table  A-6.— Distribution  Matrix  Between 
Water  and  Air  Using  k^.  and  kH  Air  ■ 


Low 

High 

tWater' 
Low 

Air-water  50  50 

Arwatar  80  20. 

Migh..-- 

Airwater  2O80 

Arwaler  S0:S0. 

IM  I 


■  Determned  tiy  companng  actual  or  cornpuled  kH  arKl  k.. 
to  ranges  In  Tatite  A-5. 

To  construct  the  matrix,  EPA  assumed 
that  a  compound  with  equal  ranges  of 
kow  and  H^  (i.e.,  high-high  or  low-low), 
will  distribute  between  air  and  water 
into  equal  parts.  For  compounds  that 
exhibit  a  high  range  for  H<.  and  a  low 
pange  for  kow.  EPA  assumes  that  the 
distribution  would  be  in  a  ratio  of  80  to 
20.  air  to  water.  As  an  example,  given 
that  50  percent  of  the  total  RfD  is 
available  for  apportionment  into  water 
and  air,  and  if  Table  A-5  indicates  a 
high  He  and  a  high  kow<  the  fractionation 
of  the  total  RfD  is  25  percent  of  the  total 
RfD  into  each  medium.  If  the 
contaminant  exhibits  a  low  H^  and  a 
high  kow.  then  10  percent  of  the  total  RfD 


will  distribute  to  air  and  40  percent  to 
water. 

EPA  believes  that  the  approach 
outlined  above  is  reasonable  in  light  of 
the  difficulty  in  obtaining  exposure  data 
for  many  compounds  within  the 
statutory  time  limit.  The  Agency  solicits 
comments  on  this  general  approach.  The 
Agency  is  also  considering  a  simpler 
scheme  which  examines  relative 
concentrations  between  water  and  air 
using  Henry's  Law  constant  only. 

Table  A-7  presents  all  52  compounds 
included  for  toxicity,  their  respective 
health  based  toxicity  thresholds,  and  the 
results  of  any  apportionment.'  The 
Tables  in  section  VIII(C)  contain  further 
information  used  in  establishing  the 
proposed  regulatory  thresholds. 


'  As  explained  in  other  sections  of  this  preamble. 
11  compounds  are  also  proposed  for  inclusion  in  the 
Toxicity  Characteristic  l>ased  on  their  solvent 
properties. 


Table  A-7.— Summary  of  Chronic  Toxicity 
■  Reference  I^vels 


chrw- 

c 

Appor- 

Re- 
sultno 

value 

X 
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(par. 

tnea 

C«1t) 

«>»9/« 

l»iet 

• 
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Aerytonftie — 

2E-3... 

RSO  • ...._.. 

2E-3 

Araenic 

0.05 

DtWS'..     . 



0.06 

1.0 

0.005... 
3E-4.... 

OWS 

10 

PMCL'„. 
RSO — 

0.005 

B<s(2-chtoroettiyt) 

3E-4 

Mm. 

Cadmium 

0.01 

DWS _.. 

0.01 

Cart>on  dnulfide 

4 

R«D« 

25 

1.0 

C«tX)n 

0.005  . 

PMCL. 

0005 

tettachtoiids. 

2E-3.... 
1 

RSO 

2E-3 

ChtorobenMne. 

RIO — 

10 

01 

Chlorotorm 

5E-3.... 

RSO 



5E-3 

chmnMMi 

0.05 

2 

0¥VS  ..    _ 

0.05 

o^>eaol 

H«0 —      . 

40 

07 

m-Cresol - 

2 _ 

RtO 

40 

0.7 

pCreW _ 

2.4.0 

2 

Rio 

40 

0.7 

0.1 

ows 

0.1 

1.2- 

3 

RtO 

10 

0.3 

1  4- 

075 

PMCL 

.... 

075 

Dichloroberaena. 

1i^>chtoroethane.... 

0.005... 

PMCL..- 



0.005 

1.1- 

0.007.. 

PMCL 

0.007 

1E-3... 

RSO - 

1E-3 

Endrin _ 

2E-3.... 
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2E-3 

•  .--.-i^i,!,^ 

1E-4 

RSO 

1E-4 

Hexachlorob0nz«ne  . 
HeicacNorotMita- 

2E-4 

RSO     

2E-4 

SE-2.... 

RSO 

5E-2 

<*ene 

0.003.. 
10 

RSO.- 

0.003 

iMbulwiOl 

RfO 

25 

2.5 

iMid 

0.05 

0.004... 
0.002... 
01 

OWS 

005 

DWS 

0.004 

»4ercu(y 

Methoxychlor 

Methylene  chlonde  ... 

DWS 

0.002 

DWS 

0.1 

0.06 

RSO...    -.. 

006 

Methyl  ethyl  ketone... 

2 _. 

RID ... 

25 

0.5 

0.02 

RtD 

25 

0004 

1 

4 

RtD 

RIO 

40 

1.6 

Pyridhe — 

0.075... 

RtD - 

40 

aos 

SetBriuMn 

0.01 

005 

DWS  _    - 

0.01 

Sil*er.._ 

1.1.1.2- 

DWS       -. 

0.05 

0.7 

RSO.. 

0.7 

1.1Z2- 

2E-2... 

RSO 

2E-2 

Tetrachtoeoelhylene. 
2.3.4,6- 
TetrachtoroptianoL 

7E-2 

RSO 

7E-2 

04    ... 

RtO 

25 

at 

Toluene 

10 

RtD 

10 

1.0 

0005 

DWS..     ~ 

0005 

Oi 

PMCL.._ 

0.2 

Tetraehtoroelh- 

ane. 

, 

1.1.2- 
Tetrachtoroelh- 

ee-3... 

RSO. 

6E-3 

ane. 

Trtchloroethyleoe 

0.005.. 

PMCL.     ... 



0.005 

2.4.5- 

4..     .. 

RIO 

10 

04 

2.4.6- 

2E-2... 

RSO 

_ 

2E-2 

Tfichlorophenol. 

2.4.5-TP  (S*(eiO 

oot 

OWS 

0.01 

0.001.. 

.  PMCL. 

0.001 

>  RSO^Rofc  Speotic  Dose 

»  OWS  =  National  Inienm  Pnmary  Dnnking  Water  Standard. 

>  PMCL  =  Proposed  Maximum  Contamnani  Level 
*  RfD^Ratarence  Dose. 


B.  Ground  Water  Transport  Equation 

1.  Introduction 

Under  the  framework  presented  in 
this  proposal,  EPA  will  establish 
regulatory  levels  for  individual  chemical 
constituents  contained  in  hazardous 
wastes.  These  levels  are  expressed  as 


maximum  acceptable  concentrations  for 
individual  constituents  in  extracts  of 
wastes.  The  extract  concentration  is 
assumed  to  be  the  same  as  the  leachate 
concentration  entering  the  ground  water 
since  the  scenario  assumes  the  bottom 
of  the  landfill  lies  directly  over  the 
saturated  zone.  EPA  has  developed  a 
quantitative  ground  water  modeling 
procedure  to  evaluate  potential  impacts 
on  ground  water  and  to  establish 
regulatory  levels  for  individual 
constituents.  The  proposed  regulatory 
level-setting  procedure  involves  a  back- 
calculation  from  a  point  of  potential 
exposure  to  a  point  of  release  from  a 
hypothetical  sanitary  landfill. 
Specifically,  the  model  assesses  the 
long-term  chemical  flux  or  leaching  of 
toxicants  to  the  ground  water  from  a 
waste  disposed  in  a  Subtitle  D  sanitary 
landfill,  liie  beginning  point  of  the  back- 
calculation  is  a  measurement  point  at  a 
specified  distance  directly 
downgradiant  from  the  disposal  unit. 

This  procedure  incorporates  the 
toxicity,  mobility,  the  persistence  of 
constituents,  and  also  the  long-term 
uncertainties  associated  with  land 
disposal. 

The  toxicity  of  constituents  is 
considered  by  specifying  a  regulatory 
level  at  the  point  of  measurement  (i.e.. 
drinking  water  well)  and  back- 
calculating  to  the  maximum  acceptable 
leachate  concentration  that  will  not 
exceed  the  specified  standard.  The 
mobility  of  constituents  is  considered 
through  application  of  the  TCLP,  and  for 
organics,  through  incorporation  of 
sorption  as  a  delay  mechanism.  The 
inclusion  of  sorption  in  the  ground  water 
transport  model  is  important  only  for 
organic  constituents  which  degrade. 

The  persistence  of  constituents  is 
incorporated  into  the  ground  water 
model  for  organics  by  considering 
hydrolysis.  Metals  do  not  degrade,  so  no 
degradation  is  assumed.  Speciation  of 
metals  in  ground  water  is  an  important 
factor  in  the  extent  to  which  metals 
migrate.  The  Agency  is  studying  the  use 
of  the  MINTEQ  speciation  model  in 
order  to  permit  calculating  element 
specific  dilution/attentuation  factors. 
The  Agency  has  not  been  able  to 
complete  these  studies  yet,  and 
therefore  will  continue  to  employ  a 
standard  attenuation  factor  of  100.  Once 
development  of  the  fate  and  transport 
equation  approach  for  the  elemental 
species  is  completed,  element  specific 
factors  will  be  proposed. 

The  proposed  ground  wafer  model 
accounts  for  most  of  the  major  physical 
and  chemical  processes  known  to 
influence  movement  and  transformation 
of  chemicals  in  simple,  homogenous  and 
isotropic  porous  media  under  steady 


flow  conditions.  The  mechanisms 
considered  include  advection, 
hydrodynamic  dispersion  in  the 
longitudinal,  lateral,  and  vertical 
dimensions,  adsorption,  and  chemical 
degradation.  Mechanisms  not 
considered  in  the  model  include 
biodegradation,  effects  of  sinks  and 
sources,  and  dilution  of  constituents 
within  drinking  water  wells. 

2.  Model  Assumptions 

The  analytical  solution  described 
below  is  based  on  a  number  of  key 
assumptions  pertaining  to  the  features  of 
ground  water  flow  and  the  properties  of 
the  porous  medium.  These  assumptions 
include  the  following: 

a.  Saturated  soil  conditions  (no 
attenuation  of  chemicals  in  the 
unsaturated  zone). 

b.  Flow  regions  of  infinite  extent  in 
the  longitudinal  direction,  semi-infinite 
extent  in  the  lateral  direction. 

c.  All  aquifer  properties  are 
homogeneous,  isotropic  and  of  constant 
thickness. 

d.  Groundwater  flow  is  uniform  and 
continuous  in  direction  and  velocity. 

e.  First-order  decay  is  limited  to 
hydrolysis  and  the  byproducts  of 
hydrolysis  are  assumed  to  be  non- 
hazardous. 

f.  Sorption  behaves  linearly. 

g.  Infinite  source — supplies  a  constant 
mass  flux  rate. 

h.  Ground  water  recharge  is 
accounted  for. 

i.  The  ground  water  is  initially  free  of 
contamination. 

j.  The  receptor  well  is  directly  in  line 
with  the  source  and  the  ground  water 
flow. 

The  effect  of  the  first  assumption  is  to 
presume  that  a  waste  is  placed  directly 
at  the  top  of  the  saturated  zone.  Since 
EPA  has  found  that  a  significant  number 
of  hazardous  waste  landfills  are  located 
within  a  few  feet  of  an  aquifer,  and 
since  Subtitle  D  facilities  are  generally 
sited  in  similar  environments,  this 
assumption  is  believed  to  be  reasonable. 
This  worst-case  assumption  predicts 
that  no  attenuation  occurs  during  the 
migration  of  constituents  in  leachates  to 
the  underlying  aquifer. 

The  second  assumption  of  infinite  and 
semi-infinite  flow  regions  in  the 
longitudinal  and  lateral  direction, 
respectively,  is  appropriate  for  all 
simplified  analytical  ground  water  flow 
models.  (The  term  semi-infinite  refers  to 
the  fact  that  once  a  leachate  reaches  an 
aquifer,  although  theoretically  it  can 
disperse  in  the  lateral  direction  to  an 
infinite  degree,  for  all  practical  purposes 
there  is  a  point  at  which  further 
dispersion  has  little  effect  on  the 
concentration  of  contaminants  within  a 


plume.  Although  further  dispersion 
would  still  be  greater  than  zero,  its 
effect  is  insignificant.)  Aquifers  have 
finite  areal  extent,  however,  and  may  be 
confined  by  impermeable  layers.  If  an 
aquifer  is  confined  by  an  impermeable 
layer  in  the  longitudinal  or  lateral  fields, 
this  assumption  will  underestimate 
downgradient  concentrations. 

The  assumption  of  homogeneous  and 
isotropic  aquifer  properties  is  rarely 
encountered  in  the  field,  but  the 
availability  of  data  and  the  generic 
nature  of  this  analysis  requires  the  use 
of  a  homogeneous  and  isotropic 
approximation.  Also,  this  assumption  is 
usually  employed  if  the  solution  of  the 
problem  is  obtained  by  analytical 
techniques. 

A  uniform  flow  velocity,  the  fourth 
assumption,  presumes  that  the  water 
volume  entering  from  the  source  is  not 
large  enough  to  affect  the  natural  ground 
water  gradient.  This  assumption  is 
appropriate  for  simplified  analytical 
solutions.  In  situations  where  the  ground 
water  flow  system  contains  sinks  or 
sources  (e.g.,  pumping  or  injection 
wells),  drastic  changes  in  the  velocity 
distribution  will  occur.  Under  this 
situation  that  steady-state  down 
gradient  contaminant  concentrations 
may  be  underestimated. 

Hydrolysis  of  first-order  kinetics,  the 
fifth  assumption,  is  the  only  mechanism 
for  transformation  considered  in  the 
proposed  model.  While  other 
transformation  mechanisms,  such  as 
biodegradation  and  oxidation  are  also 
important,  the  Agency's  present 
understanding  of  these  mechanisms 
does  not  yet  permit  a  kinetic 
representation  of  these  processes  within 
the  system  modeled.  The  effects, 
relative  importance,  and  interactions  of 
these  processes  in  the  ground  water 
environment  are  not  well  understood 
and  are  under  investigation. 

In  general,  all  transformations  are 
dependent  upon  both  the  chemical 
constituent  and  the  prevailing 
environmental  properties.  For 
hydrolysis,  ground  water  pH  and 
temperature  must  be  known.  The 
Agency's  analysis  to  date  has  identified 
more  than  20,000  measurements  for  pH 
and  temperature  from  which  distribution 
functions  can  be  assigned  for  purposes 
of  evaluating  variation  and  uncertainty. 
Similar  data  describing  microbial 
populations,  metabolizable  carbon 
sources,  etc.,  are  not  generally  available. 
The  Agency  believes  that  given  this 
limited  understanding  of  the  factors 
influencing  biodegradation  and 
oxidation  in  the  ground  water 
environment,  prudence  dictates  that 
these  processes  not  be  included  in  the 
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model.  By^taiciading  only  bydrolyais  in 
the  model,  the  Agency  is  being 
conservative. 

The  seventh  assumption  of  an  infinite 
source  represents  a  worst  case.  To 
ensure  that  waste  disposal  is  protective 
of  human  health  and  the  environment  in 
all  possible  situations  (which  do  not 
address  the  total  amount  of  waste 
disposed),  the  Agency  beUeves  it  is 
prudent  lo  adopt  this  conservative 
assumption. 

The  assumption  of  dilation  of  the 
contaminant  plume  by  ground  water 
recharge  accounts  for  a  process  known 
to  occur  in  the  environment.  Ground 
water  recharge  leads  to  further  dilution 
of  the  contaminant  plume  as  it  nK>ves 
downgradient  from  the  facility.  EPA 
recognizes  ^at  it  is  difficult  to  develop 
precise  estimates  of  ground  water 
recharge  for  incorporation  into  a  generic 
mode.  Data  is  available,  however,  from 
which  rou^  estimates  can  be 
developed. 

The  assumption  of  placement  of  a 
vfeW  in  the  exact  position  to  receive  the 
highest  concentration  of  a  contaminant 
represents  an  absolute  worst  case.  The 
Agency  believes  this  assumption  is 
appropriate  for  use  in  the  model  since  it 
is  possible  that  some  drinking  water 
wells  are  directly  in  line  with  Subtitle  D 
land  disposal  units. 

3.  Cumulative  Frequency  Distribution 

Through  use  of  a  Monte  Carlo 
computer  simulation,  the  ground  water 
transport  equation  results  in  a 
cimiulative  frequency  distribution.  The 
cimiulative  frequency  distribution 
provides  estimates  of  the  likelihood  or 
probability  that  the  target  concentration 
level  (e.g.,  reference  dose),  would  not  be 
exceeded,  given  the  range  and 
distribution  of  the  values  that  may  be 
expected  for  each  of  the  various 
environmental  parameters  known  to 
affect  such  concentrations.  For  the 
purposes  of  this  regulation.  EPA  is 
proposing  to  use  the  85th  cumulative 
percentile.  EPA  believes  that  using  the 
85th  percentile  will  provide  a  reasonable 
balance  between  the  need  to  identify  the 
maiority  of  truly  hazardous  waste  as 
hazardous,  while  at  the  same  time 


minimising  the  false  identification  of 
non-hazardous  waste  as  hazardous. 
Note,  however,  that  EPA  is  considering 
the  use  of  both  the  80th  and  the  90th 
percentile  for  this  regidation.  For  non- 
degrading  compounds,  the  80th  and  90th 
percentiles  produce  dilution/attenuation 
factors  of  22  and  10,  respectively. 

The  regulatory  levels  being  proposed 
today  are  based  on  the  85th  cumulative 
frequency  percentile.  As  indicated 
previously,  this  does  not  necessarily 
mean  that  EPA  is  unconcerned  about 
wastes  which  may  exceed  levels  based 
on  some  higher  percentile  (e.g..  90 
percent).  Specific  wastes  which  the 
Agency  finds  not  to  be  hazardous  using 
the  re^atory  levels  based  on  the  85th 
percentile,  but  which  could  exceed 
thresholds  based  on  some  higher 
percentile,  and  which  are  determined  to 
pose  a  hazard  to  ground  water,  may  be 
specifically  listed  by  the  Agency  as 
hazardous  wastes  under  §S  281.31  or 
261.32. 

4.  Further  Information 

The  Agency  has  proposed  to  use  the 
same  basic  ground  water  transport 
equation  and  health  effects  thresholds 
for  use  in  the  Land  Disposal  Restrictions 
Rule  (51  FR  1603),  proposed  on  January 
14, 1988.  Differences  in  the  equations 
have  been  introduced  for  the  proposed 
Land  Disposal  Restrictions  Rule,  to 
account  for  the  additional  engineering 
controls  required  (e.g.,  landfill  caps), 
when  managing  wastes  as  hazardous  in 
a  Subtitle  C  hazardous  waste  facility, 
and  the  higher  standards  of  confidence 
required  under  the  HSWA  for 
determining  that  a  waste  is  suitable  for 
land  disposal. 

While  this  proposal  outlines  the 
equation's  proposed  use  In  the  Toxicity 
Characteristic  considerably  more  detail 
concerning  this  equation  is  provided  in 
the  preamble  section  to  the  proposed 
Land  Disposal  Restrictions  Rule.  The 
reader  Is  referred  to  that  preamble,  and 
the  reference  noted  therein,  for  further 
information  on  the  equation  and  the 
data  used  in  running  it.  The  computer 
printouts  obtained  as  a  result  of  running 
the  equation  on  the  compounds  will  be 


included  in  the  Toxicity  Characteristic 

docket. 

C  Tables  of  Proposed  Contaminants 

and  Data  Used  to  Develop  Regulatory 

Levels 

Table  C-t.— Toxicity  Characteristic 

CONTAMNMMTS  ANO  La^ELS 


HWNO'and  cootaminant 


001S— AcrytoraM* — 

0004 — Amnic 

0005 

D01 


-Bamai. 


OoaO-ei»(2-chio»o*l>yqe»«- 

0006— Cadmiurti 

002 1  — Ciit)on  dtauWd* 

0022— Clrton  tMiacMonrtt— 

0023— C»*X(1«» 

0024 — CMorabenzana . 

002S-CMoN>«o«n 

0007— Chfomkim. 

0026— <>C»e»ol 

0027— nvCrexX 

0026— p^>esot 

0016—2,4-0. 


Raguift- 

Casno*    (tory  level 


0029—1  .Z-OidikxatMnzaM 

0030— 1.443icMorotienzene      _ 

0031- 1.2'OielitoMMMMne 

0032- 1.1-0icM0RM(hy«ane 

0033— 2.4-Oin«lrol£*jene 

0012— €f)dnn ~ 

0034— Heptactitof  (and  hydroxide) . 

0035— HexacMorabaraana 

0036— Haxachiorabuladtane 

0037— HaxacMeroemane 

OOaa    laolimanol. ; 

0006-l.ead 

0013— Lindane 

0000    Mercuy. 


107-13-1 

7440-36-2 

7440-30-3 

71-43-2 

111-44-4 

7440-43-9 

75-15-0 

5e-23-S 

57-74-9 

106-90-7 

S7-SS.3 

._  1333-12-0 

95-46-7 

106-39-4 

106-44-5 

•4-7S-7 

95-50-1 

106-46-7 

W7-06-2 

75-35-4 

121-14-2 

72-20-6 


OOH    MeBwuytWor 

0039— MaOvtane  cMonde.- 
0040    Mo»i»4e1hYt-ke>ona- 

0041— NHrabanzane 

0042— Pamacttorapiienol  .- 
0043 — PKanol 


0044— Pyndne.. 


0010— Selenium... 
O011- 


1l»-74-1 
S7-66-3 
67-72-1 
7S-63-1 

7439-82-1 
56-89-9 

7439-97-6 
72-43-5 
7S-«8-2 
76-93-3 
96-95-3 
87-66-5 
Me-95-2 
..     110-86-1 

7782-49-2 

7440-22-4 


0045— 1.1. 1^-Tu*lJilunia6>awB 630-20.* 

0046— 1.1i2Teliac«iloit>e«hane 79-34-5 

0047-Teli  acWoroaBiylane  .- 127-16-4 

0046— 23,4.6-Ta»acMarap*tenal -..  56-00-2 

0049— Tolaani. 

0015— ToMplWfW 


0050— l.l.l.Til 

0051— 1.1  J-TflcNonalwna.. 

0052— Tilchlana8i)4ane 

0053 — 2.4.5-TiitNo»0(ihanol  - 
0054— 2.4.6-Tii>J4ofoptienol .. 

D017-2.4,5-TP  (SM«x) -.. 

0065-Vinyl  cMonda 


106-86-3 
8001-35-2 
71-55-6 
79-00-5 
79-01-6 
95-96-4 
86-06-2 
•3-76.« 
75-01-4 


50 

50 
100 

0.07 

0.05 

10 
14.4 

007 

003 

1.4 

007 

50 
10.0 
10.0 
lOO 

1.4 

43 
10.8 

040 

ai 

ai3 

0.003 

aooi 

0.13 

a72 

4.3 
25 

SO 
0.06 
0.2 
1.4 
S6 
13 
013 
3.6 
14.4 
5.0 
10 
50 
10.0 
\3 
0.1 
15 
14.4 
007 
25 
1.2 
Oi>7 
58 
0.30 
014 
0.05 


'  Ctwmcal  Atawcla  Ra^My  NunXiat. 


lABlE  C-Z— METHODS  ANO  QOAHTITATION  UMTfS  FOB  TOXIOTY  CHARACTERISTIC  COMTAMINANTS 


Binum 

Benzene 

8is(2-ctiloftie0^rtVeliMV.~ 

Ca*nium._ 

Caitwnc 


Val> 


SW-646memod(* 


OaMdion 

laaKnig/ 

1)' 


CwtKin  tMscMoifcli.. 


5030/8240 

7080.  7081 

6010.  708a  7081  - 

5030/8240. 

3510/8270 

eOM.  7130.7131. 

5030/824a 

5030/8240 


1.0 

0.005 

001 

001 

0.01 

0.01 

1.0 

0.01       ( 

0.0005  I 


Quamiaiion 
imtmo/ 

II' 


5.0 

0025 

0.06 

0.05 

a05 

ao5 

5.0 
0.05 

0002; 
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Table  C-2.— Methods  and  Quantitation  limits  for  Toxicity  Characteristic  Contaminants— Continued 


ContanHnanl 


Chlorobenzene.. 

ChtofOlOfm 

Clirocniufn 

o^Craaol -. 


M^Creaol ...~ ~ 

P-Oeaol 

2.4-0 

1.2DichlofObenzene 

1.4-0ict>lorot>en2ene  ........ 

1 .2-Dichtof  oelhane 

1 , 1  DicNoroelhylene 

2.4.0inilrotoluene 

Endnn  


Vol.' 


SW-846  methods ' 


Heplachlof  (and  ils  hydroxide).. 

He«achlorobef«ene _ 

Hexach)orotx;tadier>e .... 

Hexachtoroethane . 

Isobutanol .,- - 

Lead — 


Lindane - 

Mercury _. 

Methoxychkx 

Methylene  chlonde 
Methyl  ethyl  Ketone  . 

Nitrobenzene 

Pentachkxophenol ... 


Pr.erx)( 

Pyndmt — 

Selenium 

Silver 

1 . 1 .  t  .2-TetTachloroethane 

1 . 1 .2.2-TetrachlOfoettiane 

Telractikxoethytene 

2.3,4.6-Tetr8Chlorophenol 

Toluene - 

Toxapiiene 

1 . 1 .  t  -Tnchloroettiane 

1 .  t  .2.Tnchloroethane 

Tf>chloroethylene  

2.'».5-Tnctilorophenol 

2.4.6-Tnchlorophenol 

2,4,5-TP  (Silvex) - 

Vmyl  chlonde 


5030/8240 

5030/8240 

6010.7190.7191. 

3510/8270 

3510/8270 

3510/6270 

8150 

3510/8270 

3510/8270 

5030/6240 

5030/8240 

3510/8270 

8060 -.. 

aQOQ       ^ 

3510/6270 

3510/8270 

3510/8270 

5030/8240 


Detection 
ImW  (mg/ 


6010.  7420.7421. 

8060 

7470.  7471 

8080 

5030/8240 

5030/8240 

3510/8270 

3510/8270 _.. 

3510/8270 -.. 

3510/8270 


6010.  7740.  7741 ., 
6010.  7760,  7761 . 

5030/8240 

5030/8240 

5030/8240.- 

3510/6270 _ 

5030/8240..:.. -. 

8080 

5030/8240 

5030/8240 

5030/8240 -... 


OuanWation 

kmit  (mg/ 

1)* 


3510/8270.... 
3510/6270.... 

8150 

5030/8240..- 


001 

0.05 

0.01 

0.05 

002 

010 

0.10 

0.50 

0.10 

OSO 

010 

050 

0005 

002S 

0.025 

0125 

0.025 

0125 

001 

005 

0.01 

005 

0.02S 

0  125 

OOOOt 

0.0005 

00001 

00005 

0.025 

0125 

0025 

0.125 

0.025 

012S 

1.0 

50 

006 

0.40 

00001 

0  0005 

00004 

0002 

OOOOS 

00025 

0025 

0125 

0.01 

005 

0025 

0125 

001 

005 

0025 

0125 

10 

50 

0.01 

0.06 

0.01 

0.05 

0.01 

0.06 

0.01 

0.0S 

0.01 

0X>5 

O10 

0.50 

0.01 

005 

0.006 

0025 

0.01 

0.05 

0.01 

0.06 

0.01 

0.05 

0.05 

0^ 

0.05 

0.25 

0005 

0025 

001 

005 
005 

'  The  V  mdttales  the  compound  to  be  volatile  and  reojires  the  use  of  the  Zero-Headspace  Extractor  d_~.*~,  »~-w^    hj..  lods   Uathncta  in  ohanolic  cocmounds 

>  Test  Methods  lor  Evaluat«ig  Solid  Waste-Physical/Chemical  Methods  WS-646.  Second  Edrtion.  U.S  Env»onmental  Piotection  Agwtcy,  Jtiy  1982  Methods  lor  pnenoae  compounoa 
bemg  evaluated 

'  Detection  limits  in  TCLP  extract  Detection  limits  are  approximate. 
*  Quantitation  limits  are  assumed  to  be  5  times  the  detection  limit. 

Table  C-3.— Chronic  Toxicity  Reference  Levels  for  Toxicity  Characteristic  Contaminants 


Contaminant 


Acrylonitnle 

Arsonc 

Barium 

Benzene 

Bis(2<hloroethyl)elhar .. 

Cadmum 

Cartxxi  disulfide 

Cdrtion  tetrachlonde 

Chtordane  

C'lorobenzene 

Chlorolorm _ — 

Chromium _ 

o-Crasd - -.. 

mOaaol -.. 

P^CtmoI 

2.4^1 

1 .2-Dichloroberuena 

1 ,4-Oichlorobenzene 

1.2-Oichkyoelhane 

1 . 1  -OKhkyoethyiene 

2.4-Oinitrotoluene 

Endnn 


Chronic  toxtcity  reference  level  (mg/0' 


Heptachlar  (and  hydroxide).. 

Hexach(orot)e««eoe..._ 

Hexachloiobutackena  .„ 

Hoiactikxoeihana 

Isobutanol    

Lead 


Mercury — 

Melhoxycl4or 

Methylene  chlonde.. 
Methyl  ethyl  I 
Nrtiotoruene.. 


0.002(RSO) 

0.05(DWS) 

lOIOWS) 

0.005(PMCL).... 
0.0003(RSO)... 

O.OI(DWS) 

4<RfD) 

0.005(PMCL)  •• 

0002(RSD) 

1(H10) _ 

0  005<RSO)  — 

0051 OWS) 

2(RfD) 

2(R«0) 

2(RI0) 

01(DWS) 

3(RI0) 

075(PMa4 

0.005(PMCU-. 
0007(PMCU... 

OOOI(RSO) 

0.0002(DIMS).. 
00001(RSO)  .. 
00002(RSO)... 

0.05(HSO) 

0.3(RSO) 

10(RIO) 

0.05(OWS)._. 
0.004(OWS) ... 
0.002(OIWS) ... 
010(OI«S) 

o.e<RSO) .. — 

2(R10) 

OJaiRiO) 


L(3GKo<«' 


2.16 


2.87 


2.15 
2.15 
2.15 


3.56 


074 


Kh(alm  m>/mol)> 


1.88E-2 


3.4eE-3 


5.0SE-6 
5.06E-6 
5.0SE-6 

1S8E-3 


Afiportiorv 
manl 
I)' 


Appoclionod 
)reno6 
(mg/l)* 


10 


40 
40 
40 


10 


0.3 

190 


1.23E-6 


2eiE-6 
2.40E-S 


25 


0.002 

005 

1.0 

0005 

00003 

0.01 

1.0 

0005 

0002 

ai 

0.005 

005 

07 

07 

07 

01 

03 

075 

0005 

0007 

0.001 

0.0002 

00001 

0.0002 

005 

03 

25 

005 

0004 

0.002 

01 

06 

05 

0004 
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TABtE  C-3.— CHRONIC  TOXIOTY  ReF€f«f«E  LEVELS  TOR  TOXIOTY  CHARACTERtSTK:  CONTAMINANTS -COfHWWed 


Contamnam 


PmmJtoitfimieL. 


t.l.t-TncMoreMtiaM. 


1 .1  jF-ThcNoroathana  _ 

TWLl<uioe»nil«>tw 

2.4^TncMorop'Mnal  - 
2.4.6-  TncfitorapKamI  - 

2.4.5-TP  (SIved 

Viny«« 


Oronc  loncHy  rrtweoca  lev*  (mg/l)' 


1(WI0> 

8  07S«R1O»...... 

OOKOWS) 

005<O»»S^ 

0  T^RSOf 

o(H<nso» — 

0007(RSO|.._ 

0«<WD» 

1«»«0» - 

O00S<DWS)-. 

a2«p«(icu — 


oo6«nso> — 

O0O5<PMCU- 

4^W0j _..... 

0<»<RSO» 

OOllOWSt 

OOOttPMCU- 


LOGKOW' 


506 
1*9 
066 


ne/moO' 


4.39 

2.S2 


9M 


462E-6 
4SE-6 

♦  «6e-7 


4S3E-6 
5.93C-3 


^S4E-5 


Apportxjo-  f    Apportiooed 

ment       \      reierenc* 
(parcenl)^    1  lev*  (mg/l)" 


2S 

40 
40 


25 

10 


W 


02S 

10 

003 

0  01 

005 

07 

002 

0007 

01 

10 

0005 

02 

006 

0006 

04 

002 

001 

0001 


•OW«-N«ion*IN8nmPWm«nft>»*»'g«w*5* .   ...^..^      .    .    .      ..  ■ 

PMCL  -  PropoM*  Maximuw  Cew<«w»n«nl  L«v*  (PropoMd  Mmtart  •«  dw**9  »(i<i»i 

mo    n«]<ui»>K  Oose  (noivcafcinoqeni 

RaD  ^  Rsk  Oncilr  CX>se  (carcmogso)     - 

>  LOG  Oc«w«)t  MMec  ParWion  Coetloent 

'  Itemv'x  Law  Constsnt- 

« R(Ds  »•  th«  ort»  CJirooic  Toxicity  Reference  Leveh  •tUch  are  appcrtooad  pee  Serttoo  Vtn(A». 

•  Value  by  xliicft  Muton/AWeiiualion  laclar  ■  muOpHed  (See  TaWea  C-4  and  C-S 


Table  C-4.— DitunoN/ArrENUATiON  Factor  for  Toxicity  Characteristic  Contaminants 


LOeKow* 


Acfytontttt- 

Ataerac     ■ , 


8ia(2H 

Cadmwn.- 

Carbon  diatMila.. 


CNoniana „ 

CNoratanmw. 


CMorolonn. 
ChfOTwni.o 

o-Oaaol 

m-Cresot — 
p-Creaol 


Oi>7 


2.t3 
1.04 


2.4-0 

t  .2  OKMorobenzane .. 

1 .4-acMorot>enzan* .. 


1 . 1  -OicMoioathytena 

2.4-Oinitraloluane 

Endnn -.-. 

Heptachlar  (and  Ka  hydroiadal.. 

Hexacntoroberaeoe .— 

Me«acnton*ot»<»eoe 


laobutanol 


2.M 

a.w 

'5.48 

2.67 

196 

"i.is 

2.15 
£15 
2  70 
3.56 
3J6 
140 
213 
2.30 
'3.S4 
'4.61 
6.42 
4.24 
4.22 
0.74 


Ka* 


Kb> 


Kn> 


>t/>»_ 


MHVF«. 


NH- 


NH.. 


NH,. 
NH.. 


3.40 


Maroiy 

MettxnycMor 
Me«v/<en«  chkihda.. 


Ma<hyl  ed«y<  ketone .. 

MIrobanzana. 

PamacWoropfeanol  .- 


PHiMna.- 

Salaniian- 


1.1.1.2-TeMcMonM««M.. 

I.t.2.2  Ta(rscn4oroeMiana.. 

TetracNoroemyteoe 

2J.4.6-Ta>rathlo»ophanol . 

Toluene -.. 

Toxapfwne — — 

1.1.1-TncWoioeW'ana 


1 .1 .2-Tnc«i»o»oeiriana.. 
Trtctiloroainytane  ..„. 
2.4.5-TncWuropnenol.. 
2.4.6-TncMorophanai.. 

2.4.VTP{S*«rt 

V»iy»i 


'4.30 
126 
03 
190 
5.06 
1.49 
0.66 


NHVF.. 
NHYF_ 
NHYF. 

NHYF. 

NH 

NLK3< 


>1/Vl_ 


NHVF. 


>\uyt. 


>»onrr._ 

tE-«/Hr.. 

0.23/Mr... 


NHYF... 
NHYF.. 


>I/Yf- 


NHVF 

•E-SA*- 


NH. 


NH.. 


3E-S/Hr.. 


NLFG... 
NlFG... 
>ir(Y... 
NLFG... 
<1/Yr... 
NLFG... 
>1/¥r._ 


>1/Yr„ 


2.81 
2.42 
303 
433 
2B2 
'5  30 
2.50 
1.91 
226 
3  86 
356 
3.45 
136 


NLFG.. 
NLFG.. 


NHYF 

1E-5/Hr.. 
NLFG 


NLFG... 
NLFG... 

>i/Yr.. 

NLFQ... 

<1/Yr 

NLFG... 

>1/Yr.. 

>1/Yt.. 


>t/Yr.. 


1.4/Hr.. 


NHYF.. 
NLFG.. 


NLFG.. 


NHYF 


NH.. 


NLFQ„ 


NLFG 

NLFG - 

>  1E-4/Hr.. 

NHYF 

NLFG -. 


NHYF.. 
NHYF.. 
NHYF. 
NHVF. 


NLFG 

7iE-5/Hr.. 

NLFG 

NLFG 

>1/Yr„ 

NLFG 

<\rn 

NLFQ „. 

>1/Yr 

>1/Yf. 


>1/Yr... 


1.3/Hr 

2.6E  +  3/Hr... 

NLFG 

1E-5/Hr 

NHYF _ 

>10/Yr 


7.5E-Smr..~ 
1.t8E-8mr.. 

NLFQ 

NLFQ 


NHYF.. 
NLFQ.. 


t2E-7/Hr.. 


NH. 


NLFG. 


13/Hr _. 

NLFG 

1E-5/Hr.... 
1E-5/Hr... 

NLFG 

1E-5/Hr... 


NLFG.. 


1.lE-4/Hr.. 
4.3€-7mr. 
NLFG 


O^A 


H.. 


NLFG — 
tE-7/Hr.. 


144 
1000 
1000 
144 
144 
1000 
144 
144 
14.4 
14.4 
144 
1000 
14.4 
144 
14.4 
14.4 
14.4 
14.4 
75.0 
144 
14.4 
144 
144 
144 
14.4 
14.4 
144 
100.0 
144 
1000 
14.4 
144 
14.4 
14.4 
14.4 
144 
14.4 
100.0 
1000 
144 
65.0 
14.4 
14.4 
14.4 
14.4 
150.0 
200 
14.4 
14  4 
144 
14.4 
14.4 


•  LOG  OcMiol  Water  Parliaon  CoettdarA 

>  Acid  b«a  avl  neulral  hyttotyst  rale  conalants 

'  OtuSon/Anenoabon  Factor  derived  from  ground  water  transport  aquation 

•  rjHYF  =  No  H»*ol»l«*»e  Funcaonal  Grtx*. 


>  NH  =  Negk^bi*  HydiolyM 

•  NLFQ  =  No  Liable  Functional  Group. 

'  Estmaled  value. 
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Table  C-5.— Regulatory  Levels  for  Toxicjty  Characteristic  Contaminants 


l.l.l.2-TeUaUiluwal»iaw. 

1.1.2.2  Telrachioroelhane. 

TtitiatWoroetti^^ene 

2J.4.6-Tc!-ecMorop»>enol 

Totuene 

Ti 

1.1.1-Trichtoroa«ane 

1.1.2-Tnc>iloroet«)ane 

TncNoroethyleoe 

2.4.5-Tnch*oropri«ool. ... 

2.4.&-TricMorQphenol. 

2.4.5-TP  iSrfvex) 


'  See  Table  C-3. 

'  See  Table  C-4 

•  Apponior»i  Chronic  Tonoly  Relerenca  Level  nwMplled  by  atuHon/AttenuaWw  Factor 

♦See  Tafile  -2 

>  M  re  quvitnaoon  MM  w  graMer  Kan  »i«  calCMloWd  level,  the  quantitation  »n*  baeomas  •» 


(lacanoloart'aaadl  regulatory  level  aadtelad  by  lawatwpafOieat. 


D.  Development  and  Evaluation  of  the 
TCLP 

1.  Introduction 

This  Section  provides  detailed 
information  on  how  the  TCLP  was 
developed  and  evaluated.  Still  more 
detailed  information  regarding  the  TCLP 
is  available  in  a  Background  Document 
that  EPA  has  prepared  for  the  TCLP 
(Ref.  33). 

2.  Experimental  I>esign 

EPA,  through  an  interagency 
agreement  w  ih  the  U.S.  Department  of 


Energy's  Oak  Ridge  National  Laboratory 
(ORNL).  has  conducted  a  research 
program  designed  to  develop  an 
improved  leaching  test,  the  TCLP.  The 
TCLP  development  program  was  split  up 
into  three  phases.  Phases  I  and  H,  and 
part  of  Phase  lU  have  been  completed. 
Phase  I  consisted  of  an  initial  data 
gathering  effort  in  which  a  number  of 
wastes  were  leached  with  a  leachate 
derived  from  municipal  refuse.  The 
wastes  were  also  extracted  with  a 
variety  of  laboratory  leaching  media 
and  contact  procedures.  Phase  I  was 
designed  to  narrow  the  universe  of 


potential  candidate  leaching  procedures. 
In  Phase  U,  additional  wastes  were 
leached  and  the  candidate  procedures 
refined  into  the  draft  TCLP.  During  this 
phase  of  testing,  public  assistance  and 
review  of  the  draft  was  solicited. 

The  overall  approach  employed  in 
Phase  I  was  as  follows: 

a.  Large-scale  field  lysimeters  were 
filled  with  domestic  and  commercial 
refuse  and  used  to  generate  a  municipal 
waste  leachate  (MWL). 

b.  The  MWL  was  used  to  leach  four 
industrial  solid  wastes  in  large  columns. 
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c  The  leachate  concentration  of  a 
number  of  organic  and  inorganic  species 
that  were  present  in  each  waste  were 
measured  over  time. 

d.  A  total  of  34  laboratory  leaching 
tests  were  run  on  the  four  wastes  to 
assess  their  accuracy  in  modeling  the 
results  of  the  lysimeter/ column 
experiments.  These  tests  included  both 
column  and  batch  procedures  using  four 
leaching  media  (i.e.  sodium  acetate 
buffer,  carbonic  acid,  water,  and  actual 
municipal  waste  leachate),  and  four 
media  to  waste  ratios  (i.e..  2.5,  5. 10.  and 
20  to  1).  In  addition,  the  EP  and  a 
sequential  batch  leaching  procedure 
were  also  investigated. 

e.  Target  Ck)ncentrations  (TCs),  were 
established  for  each  constituent  based 
on  the  lysimeter/column  leaching 
curves,  by  calculating  the  amount  of 
constituent  leached  over  a  specific 
leaching  interval  (i.e.,  an  amount  of 
leachate  equal  to  twenty  times  the 
weight  of  the  original  industrial  solid 
waste — twenty  to  one  liquid  to  solid 
ratio). 

f.  Laboratory  leaching  test  results 
were  compared  to  the  TCs,  and  the  two 
laboratory  tests  that  best  replicated 
lysimeter  results  were  selected  for 
further  evaluation  in  Phase  II. 

Phase  II  of  the  program  involved 
extensive  evaluation  and  veriHcation  of 
Phase  I: 

a.  Seven  wastes  were  leached  in 
*  essentially  the  same  experimental 

arrangement  as  used  in  Phase  I. 

b.  Each  waste  was  subjected  to  the 
two  "best"  leaching  procedures  selected 
from  Phase  I,  as  well  as  the  EP. 

c.  The  single  procedure  which  best 
satisfied  the  objectives  presented  in  the 
body  of  this  preamble  was  selected  as 
the  draft  TCLP. 

d.  the  draft  TCLP  was  then  circulated 
to  interested  members  of  industry, 
academia,  environmental  groups,  and 
other  with  interest  and  experience 
conducting  such  tests,  for  comment 

Phase  III  of  the  program  involved 
subjecting  the  draft  TCLP  to  an 
evaluation  of  ruggedness  and  precision. 
This  work  has  been  partially  completed 
and  the  design  and  results  to  date  are 
summarized  further  in  this  Section. 
Another  part  of  Phase  III  which  is 
currently  ongoing  is  a  multi-laboratory 
collaborative  evaluation  of  the  draft 
TCLP.  (The  TCLP  has  evolved  to  its 
present  form  in  response  to  both  Agency 
activities  as  well  as  to  comments 
received  on  the  circulated  drafts.)  The 
following  sections  present  the 
experimental  program  and  the  results. 

3.  Results  of  Phase  I 

The  ORNL  Phase  I  report  explains  in 
detail  the  experimental  approach  and 


describes  the  results  obtained  during  the 
first  phase  of  testing  (Ref.  6).  Briefly, 
lysimeter  leachate  target  concentrations 
were  established  based  on  both 
practical  considerations  and  the  need  to 
represent  a  mid-to-long  term  leaching 
interval  or  exposure  period.  This  was 
important  as  the  purpose  of  the  leaching 
test  is  primarily  to  evaluate  the 
migratory  potential  of  chronically  toxic 
organic  compounds  (Ref.  17).  (Use  of 
chronic  toxicity  values  are  discussed  in 
more  detail  elsewhere  in  this  preamble.) 

The  various  laboratory  procedures 
tested  were  then  compared  as  to  their 
ability  to  reproduce  the  lysimeter 
leachate  target  concentrations.  The 
absolute  value  of  the  percentage 
difference  for  each  target  concentration/ 
leaching  test  concentration  pair  was 
determined,  averaged  for  each  leaching 
procedure,  and  then  each  procedure  was 
ranked  from  the  lowest  to  highest 
difference  and  evaluated  for 
significance  using  Duncan's  multiple 
range  test.  These  analyses  identified 
most  of  the  laboratory  procedures  as 
being  equally  predictive  of  lysimeter 
leachate  target  concentrations, 
particularly  where  the  organics  were 
concerned. 

No  single  procedure  will  be  able  to 
accurately  predict  leachate 
concentrations  for  all  compounds  in  all 
waste  matrices.  EPA  therefore  picked 
the  procedures  which  seemed  to  most 
closely  model  lysimeter  leachate  target 
concentrations  using  the  absolute  value 
of  the  percentage  difference.  Factors 
other  than  average  percentage 
difference,  such  as  ease  and  expense  of 
operation,  applicability  to  both  organics 
and  inorganics,  and  applicability  to 
biological  testing,  were  also  taken  into 
account.  These  factors  were  identified  in 
the  body  of  the  preamble  as  objectives 
for  the  TCLP. 

On  the  basis  of  all  these 
considerations,  two  procedures,  similar 
in  concept  and  operation  to  the  current 
EP,  were  selected  for  further  work  in 
Phase  II.  Both  of  these  procedures  use  a 
20:1  liquid  to  solid  ratio  (i.e.,  an  amount 
of  extraction  fluid  equal  to  twenty  times 
the  weigth  of  the  solid  phase  of  the 
waste)  and  involve  a  batch-type 
extraction.  One  procedure  uses  a  0.1  N 
pH  5  sodium  acetate  buffer  solution  as 
the  extraction  medium,  and  the  other 
uses  carbon  dioxide  (CO*)  saturated 
deionized  distilled  water  (i.e.,  carbonic 
acid). 

4.  Peer  Reviews 

A  number  of  peer  reviews  were 
conducted  at  various  stages  of  the  TCLP 
development  program.  The  general  tone 
of  these  reviews  was  always  strongly 
positive.  One  such  review  which 


deserves  attention,  primarily  because  it 
had  profound  effect  on  the  way  the 
TCLP  development  data  was  analyzed, 
is  a  review  conducted  by  the  Agency's 
Science  Advisory  Board  (Ref.  29). 

Ai  the  end  of  Phase  I.  the 
Environmental  Engineering  Committee 
of  the  Science  Advisory  Board  (SAB) 
was  asked  by  EPA  to  review  and 
provide  recommendations  concerning 
the  development  program  and  the 
selected  methods.  Overall,  the  SAB 
found  that  the  experimental  approach 
taken  reasonably  represented  an  actual 
landfill.  The  SAB  did.  however,  question 
the  statistical  methodology  used  to 
evaluate  the  Phase  I  data  and 
recommended  that  the  data  be  re- 
evaluated using  additional  statistical 
analyses.  Their  primary  concerns  were 
the  need  to  provide  more  resolution  in 
the  data  through  the  use  of  more 
powerful  statistical  tests,  the  need  to 
indicate  the  direction  of  the  statistical 
differences  (i.e.,  were  individual 
laboratory  tests  generally  more  or  less 
aggressive  than  lysimeter  targets)  and 
the  need  to  examine  the  data  for 
possible  compound  or  class-related 
trends.  • 

5.  Results  of  Phase  II 

The  SAB  comments  resulted  in  the 
application  of  a  number  of  additional 
statistical  tests  to  both  the  Phase  I  and 
Phase  II  data,  and  the  Phases  I  and  II 
combined  data  (Ref.  7  and  25).  Before 
describing  the  results  of  these  statistical 
analyses,  it  is  important  to  bear  in  mind 
that  no  single  leaching  procedure  will  be 
able  to  accurately  predict  leachate 
concentrations  for  all  compounds  in  all 
waste  matrices.  The  idea  was  to  select 
the  procedure  which  most  consistently 
modeled  the  field  lysimefers.  Another 
consideration  was  the  need  to  minimize 
the  occurrence  of  false  negative  results 
(i.e.,  the  situation  where  the  leaching 
test  falsely  identifies  the  waste  as  non- 
hazardous  in  this  case  the  leaching  test 
would  be  less  aggressive  than  field 
results).  While  it  is  important  to  also 
minimize  the  occurrence  of  false 
positives,  EPA  believes  that  minimizing 
false  negatives  is  more  important,  since 
the  consequences  of  false  negative 
results  are  more  environmentally 
serious.  In  addition,  other  factors,  such 
as  ease  and  expense  of  operation, 
applicability  to  both  organics  and 
inorganics,  reproducibility,  and  . 
applicability  to  biological  testing  (the 
original  objectives  in  developing  the 
TCLP),  were  also  considered  in  selecting 
the  most  appropriate  leaching  medium. 
Table  D-1  summarizes  the  results  of 
four  of  the  more  important  statistical 
analyses  applied  to  the  data  comparing 


lysimeter  to  laboratory  results.  This 
table  presents  comparisons  between 
three  extraction  media  (ie..  acetate 
buffer,  carbonic  acid  and  EP  leaching 
medium),  and  includes  the  results  for 
both  organics  and  inorganics  from  both 
phases  of  testing.  Only  statistically 
significant  results  are  presented.  A 


different  letter  indicates  statistical 
significance  at  the  5  percent  level,  an 
"A"  value  being  closest  to  the  lysimeter 
results.  The  results  reported  in  this  table 
come  from  several  references  (Ref.  8,  7, 
and  25).  Also,  see  the  TCLP  Background 
Document  (Ref.  33). 


Table  D-I— Summary  Table— Statistical  Analysis  Of  the  Data  Used  To  Develop  the 
Toxicity  CHARACTEfusTic  Leaching  PROCEOunE  Statistical  Significance  Only  ■ 
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Phase 

Phase 
H 

Phase 

Utt 

Phase 
1 
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II 

Pttaae 
Ull 
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1 
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II 

Phase 
Ull 

Absolute  percent  0  *: 
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EP 

B 
A 
B 

-B 

-A 
-AB 

A 
A 
A 

-AB 
>B 

-A 

A 
A 
A 
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+  A 

-a 

A 

A 
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+  A 
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A 

A 
A 
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A 

A 
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A 
A 

A 

-A 

-A 
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A 
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B 

B 

A 

NO 

A 
A 

A 

+  A 
+B 

+A 

A 

B 
B 

B 

c 

B 

A 
A 

A 
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Acetate 

EP 

-A 
+  B 

Acetate  

A 

Caft)on.c   

B 

EP             

B 

PreciSKX)  (C  VI »: 

Acetate 

A 

A 
NO 

A 

8 
B 

A 

B 
B 

0 

B 
NO 

B 

c 
c 

B 

c 
c 

B 

C 

EP 

B 

■  A  difterent  letter  indicates  statistical  sigrvficance  at  Ihe  5%  level,  an  "A"  value  t>etr>g  cksesl  to  Itw  lysmeter  target  values. 
'  Absolute  value  ol  ttie  percerHage  di11erer>ce  between  laboratory  concentration  artti  the  lysimeter  field  results 
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The  first  test,  the  absolute  percent 
difference,  give  a  crude  indication  of 
accuracy  of  each  of  the  methods. 
Looking  at  Table  D-1,  the  most  apparent 
conclusion  is  that  there  is  essentially  no 
significant  differences  among  the 
leaching  media  as  to  their  ability  to 
duplicate  field  results.  This  is  especially 
true  for  organic  compounds.  A  better 
means  of  indicating  significant 
differences  in  accuracy  is  believed  to  be 
the  multivariate  analysis,  the  results  of 
which  are  also  presented.  This  test 
indicates  that  the  acetate  buffer 
extraction  is  significantly  more  accurate 
than  the  other  media.  In  carrying  out  the 
multivariate  analysis,  the  results  for 
organics  and  inorganics  were  not 
examined  spearately. 

The  actual  percent  difference,  while 
also  giving  an  estimate  of  accuracy,  can 
be  used  to  estimate  the  aggressiveness 
of  the  leaching  media  relative  to  the 
field  results.  A  negative  value  indicates 
that  the  extraction  is  more  aggressive 
than  the  lysimeter  field  model.  Looking 
at  Table  D-1.  once  again  there  are  few 
significant  differences  among  the 
leaching  media  as  to  their  ability  to 
extract  organic  compounds.  All  the 
values  for  the  organics  comparisons  are 
positive  values,  indicating  that  the 
laboratory  tests  are  generally  less 
aggressive  than  the  lysimeter  model. 


This  is  most  probably  a  function  of  the 
wastes  being  extracted  in  a  device 
which  does  not  prevent  loss  of  volatiles 
(i.e.,  losses  of  volatile  organics  to  the 
headspace  in  the  extraction  vessel),  and 
also  a  function  of  the  fact  that  the  field 
leachates  were  analyzed  unfiltered, 
whereas  the  laboratory  extracts  were 
analyzed  filtered.  Higher  concentrations 
of  some  organic  compounds,  especially 
polyaromatic  hydocarbons,  were 
observed  in  the  unfiltered  extracts. 

For  inorganics,  the  actual  percent 
differences  test  did  produce  some 
negative  values,  indicating  that  some  of 
the  leaching  media  tested  were  more 
aggressive  towards  inorganics  than  the 
lysimeter  field  model.  In  Phase  I,  this 
was  true  for  all  three  leaching  media.  In 
Phase  II,  however,  this  was  only  true  for 
the  acetate  buffer  and  EP  leaching 
media.  Hence,  in  Phase  II,  the  carbonic 
acid  leaching  media  was  generally  less 
aggressive  towards  inorganics  than  the 
lysimeter  field  model  (Refs.  7  and  25). 

Although  the  Phase  I  data  indicated 
that  the  carbonic  acid  leaching  medium 
most  closely  approximated  the  lysimeter 
results  (Ref.  6),  when  the  Phase  II  data 
were  taken  into  account,  the  sodium 
acetate  buffer  leaching  medium  seemed 
to  be  the  most  appropriate  (Refs.  7  and 
25).  Given  the  most  weight  in  this 


evaluation  was  the  multivariate 
analysis. 

The  analysis  ol  precision,  the  last 
statistical  analysis  presented  in  Table 
D-1,  also  indicated  that  the  acetate 
buffer  extraction  woold  provide  a  more 
precise  test  procedure  than  either  of  the 
other  two  media.  In  addition,  the  acetate 
buffer  system  offers  a  number  of 
operational  advantages  over  either  the 
carbonic  acid  medium  or  the  EP  leaching 
medium.  Finally,  use  of  Ihe  acetate 
buffer  system  should  minimize  the 
occurrence  of  false  negative  results, 
since  the  Phase  II  inorganics  analyses 
indicated  that  the  carbonic  acid  medium 
was  less  aggressive  than  the  lysimeter 
field  results. 

For  the  above  reasons,  the  sodium 
acetate  buffer  system  has  been  selected 
as  the  medium  of  choice.  Perhaps  the 
only  objective  that  may  have  been 
compromised  by  selection  of  the  acetate 
buffer  system  was  the  objective  to  have 
a  leaching  medium  that  is  applicable  to 
biological  testing.  Although  the  acetate 
buffer  system  will  complicate  biological 
testing,  it  should  not  preclude  bioassay 
evaluation  of  TCLP  extracts  entirely. 

Phase  III  of  the  TCLP  development 
program  involves  an  evaluation  of 
ruggedness  and  precision  as  well  as  a 
multi-laboratory  collaborative  study. 
Since  the  design  of  these  studies,  and 
hence  the  results  are  a  function  of  how 
EPA  addressed  some  of  the  operational 
aspects  of  the  EP,  a  discussion  of  Phase 
III  follows  the  next  section  which 
presents  and  discusses  some  of  these 
procedural  problems. 

6.  Operational  Aspects 

As  indicated  previously,  in  moving 
from  the  EP  to  the  TCLP  protocol,  the 
Agency  hoped  to  improve  the  test 
procedure  and  eliminate  some  steps  in 
the  EP  procedure  which  have  caused 
difficulty  for  analysts.  These  include  the 
need  for  continual  pH  adjustment,  which 
is  time  consuming  and  serves  as  a 
source  of  imprecision,  and  the  difficulty 
in  performing  the  initial  and  final  liquid/ 
solid  separations,  which  currently 
involves  0.45  fxm  pressure  filtration.  In 
addition,  the  need  to  adequately  prevent 
volatilization  of  organic  compounds 
during  extraction  was  critical.  These 
three  aspects  of  the  test  procedure  are 
discussed  below.  As  an  aid.  Table  D-2 
presents  a  comparison  between  the  EP 
and  the  TCLP,  in  terms  of  procedural 
aspects.  Figures  D-1  and  D-2  present 
the  flow  diagrams  for  each  procedure,* 
respectively. 
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Table  D-2.— Comparison  of  th€  Extrac- 
tion Procedure  (EP)  ano  Tt«  Toxicity 

_  Characteristic  Leachinq  Procedure 
(TCLP)  • 


Table  D-2.— Comparison  of  the  Extrac- 
tion Procedure  (EP)  and  the  Toxioty 
Characteristic  Leaching  Procedure 
(TCLP)  '—Continued 


Table  D-2.— Comparison  of  the  Extrac- 
tion Procedure  (EP)  and  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP) '—Continued 
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Figure  D-2:      Extraction   Procedure    Flowchart 
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BNXMO  CODE  (StO-SO-C 


The  EP  procedure  involves  continual 
pll  adjustment  or  titration.  The 
procedure  calls  for  periodic  pH 
adjustments  if  necessary,  at  15  minute 
intervals  for  up  to  6  hours  or  more.  This 
is  very  tedious,  time  consuming  and 
expensive,  and  is  also  probably  the 
single  most  important  element  in  the  EP 
protocol  contributing  to  variability. 
Using  pre-defined  leaching  media 
eliminates  the  problem  of  pH  adjustment 
since  such  media  does  not  require  pH 
adjustment  during  extraction. 

The  initial  liquid/solid  separation 
problems  are  due  to  the  tendency  for 
some  materials,  such  as  certain  types  of 
oilv  wastes,  to  clog  the  0.45  um  filter, 
and  prevent  filtration  even  if 
considerable  pressure  (75  psi)  is  applied. 
This  problem  is  serious,  since  materials 
which  do  not  pass  the  0.45  um  filter  are 
treated  as  solids  even  if  they  physically 
appear  to  be  a  liquid.  These  (liquid) 
wastes  are  then  carried  through  EP 
extraction  as  a  solid. 

This  is  particularly  serious  for  oily 
wastes,  since  oils  have  been  known  to 
frequently  migrate  to  ground  waters.  It 
is  important  for  the  luquid/solid 
separation  to  treat,  as  liquids,  those 
materials  which  can  behave  as  liquids  in 
the  environment.  It  is  important  to 
recognize,  however,  that  some  materials, 
such  as  many  paint  wastes  and  some 
oily  wastes,  while  they  have  some  liquid 
properties,  they  will  generally  behave  as 
solids  in  the  environment  (i.e.,  will  not 
migrate  in  total). 

In  addition,  since  different  analysts 
may  expend  varying  degrees  of  effort  in 
accomplishing  the  liquid/solid 
separation  with  these  waste  types,  this 
problem  also  contributes  to  variability. 
As  indicated  below,  EPA  believes  that 
the  liquid/solid  separation  technique 
that  has  been  developed  for  the  TCLP 
protocol  reduces  the  variability  that  was 
associated  with  the  EP's  liquid/solid 
separation  technique,  and  that  it  also 
provides  a  more  adequate 
differentiation  between  those  materials 
that  behave  as  liquids  in  the 
environment,  and  those  materials  which 
behave  as  solids. 

Initially,  it  was  felt  that  this  problem 
could  be  addressed  through  use  of  the 
much  simplier  liquid/solid  separation 
technique  used  in  RCRA  Test  Method 
9095  (Paint  Filter  Free  Liquid  Test)  (Ref. 
27).  This  method  involves  gravity 
filtration  through  a  60  mesh  paint  filter. 
This  test  method  was  promulgated  on 
April  30,  1985  (50  FR  18370).  It  is 
intended  to  be  a  qualitative 
determination  of  whether  a  waste 
contains  any  free  liquids,  and  was 


developed  in  response  to  bans  instituted 
on  the  disposal  of  liquids  in  landfills. 

In  applying  this  method  to  the  TCLP, 
however,  a  number  of  problems  were 
encountered  (Ref.  3).  The  most  serious  of 
these  was  the  fact  that  particulates, 
which  are  solids,  are  capable  of  passing 
through  the  paint  filter  in  bulk.  Using 
Method  9095  in  the  TCLP,  would  lead  to 
these  solids  being  considered  as  a 
liquid,  and  thus,  not  subject  to 
extraction.  This  could  lead  to  an 
artificially  high  (or  low)  apparent     ,^ 
extract  concentration.  In  addition,  the 
amount  of  Uquid  the  method  yields 
varies  with  how  the  waste  is  poured  or 
placed  in  the  filter.  These  two  problems 
negated  the  use  of  Method  9095  in  the 
TCLP. 

To  overcome  the  problems 
encountered  with  the  paint  filter 
method,  EPA  has  returned  to  the  use  of 
pressure  filtration  to  separate  the  liquid 
from  the  solid  phase  of  a  waste.  In 
reevaluating  this  technique,  however, 
several  changes  have  been  made  which 
will  decrease  the  time  it  takes  to 
accomplish  separation,  improve  the 
precision  of  the  method,  and  provide  a 
more  adequate  differentiation  between 
those  materials  which  behave  as  liquids 
in  the  environment,  and  those  which 
behave  as  solids.  These  changes  include 
switching  from  a  0.45  um  filter  medium 
of  varying  composition,  to  specifying  a 
0.6-0.8  um  glass  fiber  filter,  as  well  as 
limiting  the  time  spent  filtering.  The  use 
of  glass  fiber  will  reduce  the  possibility 
of  adsorption  of  analytes  to  the  filter 
media.  Also,  these  filters  have  a  much 
higher  throughput  and  show  much  less 
tendency  to  clog,  and  for  these  reasons, 
allow  the  use  of  a  pressure  of  50  psi 
rather  than  75  psi  to  accomplish 
separation.  Initial  experiments  indicate 
substantial  operational  advantages  and 
time  savings  with  the  use  of  glass  fiber 
filters  (Ref.  4). 

The  third  problem  deals  with  the  need 
to  prevent  loss  of  volatile  organic 
compounds  during  the  conduct  of  the 
procedure.  This  includes  losses  during 
initial  and  final  liquid/solid  separation, 
extraction,  and  sample  handling.  With 
the  assistance  of  laboratory  equipment 
manufacturers,  EPA  has  addressed  this 
problem  through  development  of  a  Zero- 
Headspace  Extractor  (ZHE).  Afier 
experimentation  with  several  prototype 
devices,  the  device  described 
schematically  in  Figure  D-3  has  been 
successfully  applied  during  evaluation 
of  the  TCLP  procedure.  Equipment  of 
this  type  is  now  available  from  two 
suppliers  (See  TCLP  in  the  proposed 
Appendix  II  to  Part  261). 


JM   I 
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Figure  D-3t  Zeto-Headspace  Extraction  Vessel 
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The  ZHE  is  capable  of  conducting  the 
initial  liquid/solid  sejlaration,  agitation, 
as  well  as  Final  extract  filtration,  with 
only  minimal  loss  of  volatiles.  Although 
considerably  more  expensive  than  the 
bottles  used  in  the  current  EP,  these 
devices  are  only  required  when 
investigating  the  leachability  of  volatile 
components.  Less  expensive  vessels  are 
used  for  assessing  the  mobility  of  non- 
volatile components.  In  addition,  since 
the  ZHE  is  capable  of  also  conducting 
the  liquid/solid  separation,  no 
additional  filtration  apparatus  is 
required. 

Due  to  the  Qeed  to  have  the  ZHE 
compatible  with  common  laboratory 
equipment,  such  as  off-gassing  ovens, 
and  laboratory  sinks,  and  also  the  need 
to  produce  a  device  that  is  easily 
handled  by  laboratory  personnel,  a 
device  smaller  than  the  2  liter  internal 
volume  device  EPA  originally  had  in 


mind  was  necessary.  Balancing  the  need 
to  also  accommodate  as  large  a  sample 
size  as  possible,  EPA  determined  that  a 
device  with  one-half  liter  (500  ml) 
internal  volume  would  be  more 
appropriate.  Due  to  the  500  ml  internal 
capacity,  the  ZHE  can  only 
accommodate  a  maximum  sample  size 
of  2S  grams  for  a  100  percent  solids 
sample.  For  a  waste  of  less  than  100 
percent  sohds.  the  maximum  sample 
size  the  ZHE  can  accommodate  is  tied  to 
the  percent  solids  of  the  waste.  The 
device  can  only  accommodate  the 
minimal  100  gram  sample  size  speciHed 
for  bottle  extractions  for  wastes  that  are 
25  percent  solids  or  less. 

In  addition  to  the  major  improvements 
discussed  above,  EPA  has  instituted  a 
number  of  minor  Improvements  in  the 
TCLP  protocol.  These  improvements  are 
primarily  designed  to  increase  the 
overall  precision  of  the  method.  For 


example,  in  transferring  samples  from 
container  to  nitration  apparatus  to 
extractor,  etc..  the  procedure  calls  for 
determining  the  weight  of  any  residual 
sample  material  left  behind  and 
subtracting  this  from  the  total  sample 
size,  this  will  insure  that  the  amount  of 
extracting  medium  added  to  the 
extractor  is  truly  a  function  of  the  solid 
material  within  the  extractor,  and  will, 
help  to  improve  overall  precision. 

7.  Results  of  Phase  111    . 

Phase  111  of  the  TCLP  development 
program  involved  an  evaluation  of 
ruggedness  and  precision  as  well  as  a 
multilaboratory  collaborative  study.  The 
experimental  design  and  a  summary  of 
the  results  of  the  precision  evaluations 
are  pre*ented  below.  While  the 
ruggedness  evaluation  for  the  metals 
and  semivolatiles  have  been  completed 
the  work  on  the  volatiles  portion  of  the 
method  is  in  progress.  The  results  of  the 
ruggedness  evaluation  for  the  volatiles 
will  be  noticed  for  comment  upon 
completion. 

EPA's  collaborative  study  is  currently 
on-going.  In  addition,  the  Electric  Power 
Research  Institute  (EPRT)  has  conducted 
a  limited  collaborative  evaluation  of  the 
draft  TCLP  protocol,  primarily  as  it 
appies  to  inorganic  constituents.  The 
report  on  this  study  is  being  drafted.  The 
results  of  both  of  these  studies  will  be 
noticed  for  comment  when  completed. 

a.  Precision  evaluation.  As  discussed 
earlier,  the  TCLP  protocol  requires  the 
use  of  a  Zero-Headspace  Extractor 
(ZHE)  when  dealing  with  volatiles.  and 
the  use  of  common  EP  extraction 
equipmenmt  (i.e..  bottles)  when  dealing 
with  non-volatile  components.  In 
response.  EPA  has  conducted  a 
precision  evaluation  of  the  TCLP 
protocol  using  both  devices.  These 
evaluations  were  conducted  by  two 
laboratories,  each  laboratory  conducting 
a  number  of  replicate  extractions  on  two 
wastes.  These  wastes  were  an  API 
separator  sludge/electroplating  waste 
admixture  containing  nonvolatile 
organics  and  a  variety  of-inorganics.  and 
an  ammonia  still  lime  sludge  containing 
a  variety  of  polycyclic  aromatic 
hydrocarbons,  and  several  inorganic 
compounds.  These  wastes  were  also 
spiked  with  several  volatile  compounds. 
The  results  of  the  precision  evaluation 
for  non-volatile  components  indicate  the 
TCLP  to  be  of  acceptable  precision  (Ref. 
23).  For  the  most  part,  the  percent 
coefficient  of  variation  between 
replicate  extractions  for  individual 
constituents  was  less  than  30  percent. 
This  includes  the  variability  contributed 
by  sampling  variability  and  analytical 
variability.  Although  sampling 


variability  was  minimized  to  the  extent 
possible,  it  is  reasonable  to  expect  a 
sample  variability  contribution  to  the 
total  variability  of  between  2  and  5 
percent.  Analytical  variability  was  in 
many  cases  comparable  to.  and  in  some 
cases  exceeded,  the  total  variability. 
This  observation  is  significant  as  the 
analytical  methods  used  to  analyze  the 
TCLP  extracts  are  well  accepted  and  in 
widespread  use. 

Precision  for  the  non-vola  tiles  was 
observed  to  be  best  for  those 
contaminants  present  at  relatively  high 
levels,  as  is  the  usual  case  in  any 
analysis  for  method  precision.  For  those 
cases  where  the  contaminant  was 
present  at  relatively  low  concentrations, 
precision  was  pair,  the  percent 
coefficient  of  variation  generally  falling 
below  50  and  60  percent. 

The  results  of  the  precision 
evaluations  for  the  volatile  components 
(Ref.  9)  are  not  as  clearly  interpreted. 
There  are  several  reasons  for  this.  These 
evaluations  were  initiated  as  the  zero- 
hcadspace  extractor  became  available. 
Recall  that  the  present  design  for  the 
ZHE  was  the  result  of  experimentation 
with  several  prototype  devices.  Hence, 
experience  with  the  ZHE,  especially  by 
laboratory  technicians  who  were 
responsible  for  conducting  the  work  was 
limited. 

In  addition,  the  precision  work  on  the 
volatiles  was  conducted  using  two  draft 
TCLP  protocols.  The  first  public  draft 
protocol  was  released  for  comment  in 
April  of  1985.  At  this  time  EPA  was  still 
experimenting  with  several  prototype 
devices,  and  although  the  April  TCLP 
draft  addressed  volatile  components,  it 
was  largely  to  obtain  technical 
comments  and  suggestions  and  was  not 
based  on  an  actual  working  ZHE  device. 
It  was  this  protocol  under  which  the 
TCLP  precision  evaluation  of  the 
volatiles  was  begun. 

The  second  public  draft  of  the  TCLP 
protocol  was  released  for  comment  in 
October  of  1985.  Although  this  draft  was 
based  on  the  current  design  for  the  ZHE. 
further  experience  with  the  device  has 
led  EPA  to  re-write  the  TCLP  volatiles 
procedure  in  the  form  that  it  currently 
appears  (see  TCLP  in  the  proposed 
Appendix  II  to  Part  261).  In  addition,  it  is 
possible  that  furlher  clarifications  in  the 
procedure  may  be  advisable. 

The  remainder  of  the  precision 
evaluation  for  the  volatiles  was 
conducted  using  the  October,  1985  draft 
TCLP.  Several  significant  changes  have 
been  made  in  the  current  (proposed) 
version  due  to  experience  gained  with 
the  device.  For  example,  whereas  the 
October  1985  version  allowed  the  use  of 
VOA  vials  for  the  collection  of  the  TCLP 
extract,  the  proposed  method  requires 


the  use  of  air-tight  syringes  or  TEtKAR"" 
bags  due  to  expected  losses  of  volatiles 
from  the  VOA  vials  during  collection  of 
the  extract.  VOA  vials  were  used  to 
collect  the  extract  during  the  precision 
evaluation  of  the  volatiles. 

Also,  in  following  the  protocols, 
inadvertent  errors  were  apparently 
made  which  seem  to  have  affected 
method  precision.  For  example,  whereas 
the  October  1985  version  of  the  protocol 
placed  a  maximum  of  2S  grams  on  the 
amount  of  solid  material  the  ZHE  could 
accommodate,  considerably  more  solid 
material  was  extracted  during  the 
precision  analysis  of  one  of  the  wastes 
tested  (Le..  the  API  separator  sludge/ 
electroplating  waste  admixture).  This 
provided  for  a  variable  liquid  to  solid 
ratio  rather  than  the  specified  20  to  1 
ratio. 

To  complicate  matters  further,  due  to 
extenuating  circumstances,  two 
individual  laboratories  conducted  the 
work  rather  than  the  intended  single 
laboratory.  It  is  apparent  that  higher 
concentrations  were  obtaii^ed  on  the 
same  waste  from  the  different 
laboratories. 

As  indicated  above,  these  factors 
make  the  precision  data  difficult  to 
interpret.  Whereas  the  percent 
coefficient  of  variations  on  the  ammonia 
still  lime  sludge  were  mostly  less  than 
60  or  70  percent,  which  is  fair  given  the 
nature  of  volatiles.  the  numbers 
generated  from  the  admixture  of  API 
separator  sludge  and  electroplating 
waste  indicated  more  variability.  As 
indicated  in  the  draft  report  (Ref.  9), 
some  of  this  can  be  attributed  to  severe 
laboratory  contamination  problems,  and 
the  oily  character  of  the  wlste,  which 
seemed  to  have  dominated  the 
extraction. 

Due  to  the  inconclusive  nature  of  the 
results.  EPA  is  in  the  process  of 
conducting  another  precision  evaluation 
of  the  volatile  components.  This  study 


will  use  the  proposal  drrft  of  the  TCLP, 
which  we  believe  should  help  to  clear 
np  some  of  the  problems  encoontered 
during  the  first  evaluation.  This  study 
will  be  similar  to  the  previous  one  in 
most  other  aspects,  except  that  a  third 
waste  will  be  evaluated  (one  expected 
to  not  react  with  the  spiked  volatiies)i 
and  two  levels  of  volatile  spike  will  be 
used  (i.e^  one  of  relatively  high 
concentration  and  one  of  relatively  low 
concentration).  The  results  of  this 
evaluation  will  be  noticed  for  comment 
upon  its  completion. 

b.  Ruggedness  evaluation.  A 
ruggedness  evaluation  is  designed  to 
determine  how  sensitive  a  test  method 
is  with  respect  to  modest  departures 
from  the  protocol  which  can  be  expected 
during  routine  applications  of  the 
protocol.  The  purpose  of  this  evaluation 
is  to  identify  procedural  variables  which 
must  be  carefiilly  controlled,  and  then  to 
emphasize  in  the  protocol  the  limits  of 
acceptable  deviation  v»nth  respect  to 
these  variables.  If  a  procedure  is 
"rugged"  it  will  be  unaffected  by  minor 
departnres  from  the  specified  method 
values.  H  results  are  affected  by 
variation  of  conditions,  the  protocol 
must  be  written  to  specify  those 
parameters  which  must  not  be  varied 
beyond  a  determined  amount. 

As  with  the  precision  evaluation, 
ruggedness  was  evaluated  for  both  the 
ZHE  and  common  EP  extractor  bottles. 
Different  lots  of  the  same  wastes  used 
for  the  precision  evaluations  were  used 
for  the  ruggedness  evaluation.  These 
evaluations  were  performed  by  one 
laboratory.  Whereas  the  ruggedness 
evaluation  for  the  common  EP  extractor 
bottles  has  been  completed  (Ref.  4a).  the 
ZHE  evaluation  is  still  in  progress. 
Table  D-3  presents  the  parameters 
which  were  evaluated  for  ruggedness 
using  both  types  of  extraction 
equipment. 
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There  were  several  parameters  which 
EPA  intended  to  investigate  (i.e., 
extraction  temperature  and  agitation 
rate),  which  could  not  be  accommodated 
due  to  lack  of  appropriate  laboratory 
equipment  necessary  to  vary  these 
parameters.  In  addition,  while  EPA  had 
originally  intended  to  evaluate  the 
effects  of  different  glass  fiber  Tilters  (See 
Table  D-3,  Item  9],  glass  fiber  filters 
other  than  the  type  specified  in  the 
TCLP  protocol  were  unable  to  withstand 
the  pressures  stipulated  in  the  TCLP. 
Hence,  the  EP's  use  of  polycarbonate 
filters  were  investigated  instead.  EPA 
has  already  determined  that  extract 
concentrations  may  differ  slightly 
between  the  two  filter  types  (Ref.  4  and 
7).  The  remainder  of  the  Table  D-3 
parameters  are  largely  self-explanatory. 

The  ruggedness  evaluation  for  the 
common  (EP)  extraction  equipment 
demonstrated  that  for  the  most  part,  the 
TCLP  if  fairly  rugged  (Ref.  4a).  This  is 
especially  true  for  the  semi-volatile 
organics,  which,  with  few  exceptions, 
were  unaffected  by  the  parameters 
investigated.  For  metals,  the  results 
suggest  that  at  least  two  parameters  are 
critical.  As  expected,  the  acidity  of  the 
extracting  fluid  directly  influences  the 
extraction  of  metals.  The  TCLP  protocol 
emphasizes  accuracy  in  the  preparation 
of  the  extraction  fluids,  by  specifying 
the  exact  recipes  for  the  preparation  of 
these  fluids,  and  indicating  that  the  pH 
of  these  fluids  should  be  accurate  to 
within  ±  0.05  pH  units. 

Bottle  type  (i.e.,  borosiUcate  vs  flint 
glass)  is  the  second  parameter  which 
apparently  affects  the  concentration  of 
metals  in  the  extract,  and  may  also 
effect  (to  a  lesser  degree),  the  extraction 
of  semi-volatiles.  It  appears  that  using 
flint  glass  can  result  in  significantly 
higher  extract  concentrations.  While 
acid  washing  the  flint  glass  bottles,  or 
an  expanded  use  of  blanks,  may  help  to 
solve  the  problem,  specifying 
borosilicate  over  flint  glass  would  solve 
the  problem  entirely.  Due  to  the 
substantially  higher  cost  of  the 
borosilicate  glass  (from  3  to  5  times 
higher).  EPA  is  reguesting  comment  on 
this  option. 

The  volatiles  evaluation  for  the  TCLP 
is  currently  ongoing.  As  noted  above, 
the  Table  D-3  parameters  were 
investigated  to  determine  if  they  need  to 
be  controlled  more  carefully.  As  an 
example,  pressurization  of  the  ZHE        , 


during  agitation  is  being  investigated  to 
determine  whether  the  build-up  of 
pressure  within  the  ZHE  during  agitation 
(which  is  expected  to  occur  for  some 
wastes,  particularly  carbonate 
containing  waste),  needs  to  be 
controlled  more  carefully.  The  build-up 
of  this  pressure  could  cause  the  ZHE 
piston  to  move,  thereby  causing  the 
presence  of  headspace.  The  ruggedness 
evaluation  would  indicate  if  this 
variable  should  be  controlled  more 
carefully,  perhaps  by  putting  more 
pressure  (e.g.,  20  psi)  behind  the  piston 
during  agitation. 

As  indicated  above,  the  results  of  the 
volatiles  ruggedness  evaluation  will  be 
noticed  for  comment  upon  completion. 

c.  Collaborative  study.  As  indicated 
earlier,  both  EPA  and  Electric  Power 
Research  Institute  (EPRI)  have  planned 
collaborative  evaluations  of  the  TCLP 
protocol.  EPA's  evaluation,  in  which  the 
American  Society  of  Testing  and 
Materials,  a  number  of  business 
associations  and  individual  companies, 
the  Department  of  Energy,  and 
Environment  Canada's  Eiivironmental 
Research  Center  are  participating,  is 
currently  ongoing.  This  study  involves 
26  laboratories,  five  different  wastes, 
both  types  of  extraction  equipment,  and 
organic  and  inorganic  compounds, 
including  volatiles. 

EPRI's  study,  which  is  very  similar  to 
an  evaluation  EPRI  conducted  on  the  EP 
(Ref.  2),  was  limited  to  the 
determination  of  inorganic  compounds 
and  deals  with  common  extraction 
equipment  only.  This  study  deals  with 
seven  types  of  utility  wastes  and 
involves  three  laboratories.  In  addition 
to  total  precision,  EPRI  is  investigating 
the  contribution  of  both  variability  in 
sampling,  and  variability  introduced 
through  analytical  methods,  as  was 
done  during  the  investigation  of  the  EP 
protocal. 

Both  studies  will  be  noticed  for 
comment  when  completed. 
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For  the  reasons  set  out  in  the 
preambie,  it  is  proposed  to  amend  Title 
40  of  the  Code  of  Federal  Regnlaboris  as 

follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Aulbotity:  Sees.  1006.  2002(al.  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Cooservatioa  and 
Recovery  Act  of  1976.  as  amended  (42  \iS.C 
6905,  6812(8).  6821.  and  6822). 

2.  S  261.24  is  revised  to  read  as 
follows: 

S261J24    Tortdty  chf acfrisMc 

(a)  A  solid  waste  exhibits  the 
characteristic  of  toxicity  if,  using  the  test 
methods  described  in  Appendix  II  or 
equivalent  methods  approved  by  the 
Administrator  under  the  procedures  set 
forth  in  SS  260.20  and  20021.  the  extract 
from  a  representative  sample  of  the 
waste  contains  any  of  the  contaminants 
listed  in  Table  1  at  the  concentration 
equal  to  or  greater  than  the  respective 
value  given  in  that  Table.  Where  the 
waste  contains  less  than  0.5  percent 
filterable  solids,  the  waste  itself,  after 
filtering  using  the  methodology  outlined 
in  Appendix  II,  is  considered  to  be  the 
extract  for  the  purpose  of  this  section. 

(b)  A  solid  waste  that  exhibits  the 
characteristic  of  toxicity,  but  is  not 
listed  as  a  hazardous  waste  in  Subpart 
D.  has  the  EPA  Hazardous  Waste 
Number  specified  in  Table  1  which 
corresponds  to  the  toxic  contaminant 
causing  it  to  be  hazardous. 

TAB(^  1 .— ToxiaTY  Charactei»«stic 
Contaminants  and  Regulatory  Levels 
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3.  Appendix  U  of  Part  261  is  revised  to 
read  as  follows: 

Appendix  D— Toxicity  Characteristic 
Leaching  Procedure  (TCU^ 

IX)    Scope  and  applicxition. 

1 .1  The  TCXP  is  designed  to  determine  the 
mobility  of  both  organic  and  inorganic 
contaminants  present  in  liquid,  solid,  and 
multiphasic  wastes. 

1.2  Ifatotaiana  lysis  of  the  waste 
demonstrates  that  individual  contaminants 
are  not  present  in  the  waste,  or  that  they  are 
present  but  at  such  low  concentrations  that 
the  appropriate  regulatory  thresholds  comW 
not  possiWy  be  exceeded,  the  TCLP  need  not 
be  run. 

2.0  Summary  of  method  (See  Figure  1 ). 

2.1  RJT  wastes  containing  less  than  0.5% 
solids,  the  waste,  after  filtration  through  a 
0.6-0.8  fim  glass  fiber  filter,  is  defined  as  the 
TCLP  extract. 

2.2  For  wastes  containing  greater  than 
0.5%  soHds.  tf»e  lifjuid  phase,  if  any.  is 
separated  from  the  solid  phase  and  stored  for 
later  analysis.  The  particle  size  of  the  sohd 
phase  is  reduced  (if  necessary),  weighed,  and 
extracted  with  en  amount  of  extraction  fluid 
equal  to  20  times  the  weight  of  the  solid 
phase.  The  extraction  fluid  employed  is  a 
function  of  the  alkalinity  of  the  solid  phase  of 
the  waste.  A  special  extractor  vessel  is  used 
when  testing  for  volatiles  (See  Table  1). 
Following  extraction,  the  liquid  extract  is 
separated  from  the  solid  phase  by  0.6-0*  fun 
glass  fiber  filter  filtration. 

2.3  If  compatible  (e.g.  precipitate  or 
multiple  phases  will  not  form  on 
combination),  the  initial  liquid  phase  of  the 
waste  is  added  to  the  liquid  extract  and  these 
liquids  are  analyzed  together.  If  incompatible, 
the  liquids  are  analyzed  sepf  ralely  and  the 
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result*  are  mathematically  combined  to  yield 
volume  weighted  average  concentration. 

3.0  Interferences. 

3.1  Potential  interferences  that  may  be 
encountered  during  analysis  are  discussed  in 
the  individual  analytical  methods. 

4.0  Apparatus  and  materials. 

4.1  Agitation  Apparatus:  An  acceptable 
agitation  apparatus  is  one  which  is  capable 
of  rotating  the  extraction  vessel  in  an  end- 
over-end  fashion  (See  Figure  2)  at  30±2  rpm. 
Suitable  devices  known  to  EPA  are  identified 
in  Table  2. 

4.2  Extraction  vessel: 

4.2.1  Zero-Headspace  Extraction  Vessel 
(ZHE).  When  the  waste  is  a  being  tested  for 
mobility  of  any  volatile  contaminants  (See 
Table  1),  an  extraction  vessel  which  allows 
for  Kquid/solid  separation  within  the  device, 
and  which  effectively  precludes  headspace 
(as  depicted  in  Figure  3).  is  used.  This  type  of 
vessel  allows  for  initial  liquid/solid 
separation,  extraction,  and  flnal  extract 
nitration  without  having  to  open  the  vessel 
(See  Section  4.3.1).  These  vessels  shall  have 
an  internal  volume  of  500  to  600  ml  and  be 
equipped  to  accommodate  a  90  mm  filter. 
Suitable  ZHE  devices  known  to  EPA  are 
identified  in  Table  3.  These  devices  contain 
viton  O-rings  which  should  be  replaced 
frequently. 

4.2.2  When  the  waste  is  being  evaluated 
for  other  than  volatile  contaminants,  an 
extraction  vessel  which  does  not  preclude 
headspace  (e.g..  2-liter  bottle)  is  used. 
Suitable  extraction  vessels  include  bottles 
made  from  various  materials,  depending  on 
the  contaminants  to  be  analyzed  and  the 
nature  of  the  waste  (See  Section  4.3.3).  These 
bottles  are  available  from  a  number  of 
laboratory  suppliers.  When  this  type  of 
extraction  vessel  is  used,  the  filtration  device 
discussed  in  Section  4.3.2  is  used  for  initial 
liquid-solid  separation  and  final  extract 
filtration. 

4.3    Filtration  devices: 

4.3.1  Zero-Headspace  Extractor  Vessel 
(See  Figure  3):  When  the  waste  is  being 
evaluated  for  volatiles,  the  zero-headspace 
extraction  vessel  is  used  for  filtration.  The 
device  shall  be  capable  of  supporting  and 
keeping  in  place  the  glass  fiber  filter,  and  be 
able  to  withstand  the  pressure  needed  to 
accomplish  separation  (50  psi). 

Note.  When  it  is  suspected  that  the  glass 
fiber  filter  has  been  ruptured,  an  in-line  glass 
fiber  filter  may  be  used  to  filter  the  extract. 

4.3.2  Filler  Holder.  When  the  waste  is 
being  evaluated  for  other  than  volatile 
compounds,  a  filter  holder  capable  of 
supporting  a  glass  fiber  filter  and  able  to 
withstand  the  pressure  needed  to  accomplish 
separation  is  used.  Suitable  filter  holders 
range  from  simple  vacuum  units  to  relatively 
complex  systems  capable  of  exerting 
pressure  up  to  SO  psi  and  more.  The  type  of 
filler  holder  used  depends  on  the  properties 
of  the  material  to  be  filtered  (See  Section 
4.3.3).  These  devices  shall  have  a  minimum 
internal  volume  of  300  ml  and  be  equipped  to 
accommodate  a  minimum  filter  size  of  47  mm. 
Filter  holders  known  to  EPA  to  be  suitable  for 
use  are  shown  in  Table  4. 

4.3.3  Materials  of  Construction: 
Extraction  vessels  and  filtration  devices  shall 
be  made  of  inert  materials  which  will  not 


leach  or  absorb  waste  components.  Glass, 
polytelrafluoroethylene  (PTFE),  or  type  316 
stainless  steel  equipment  may  be  used  when 
evaluating  the  mobility  of  both  organic  and 
inorganic  components.  Devices  made  of  high 
density  polyethylene  (HOPE),  polypropylene, 
or  polyvinyl  chloride  may  be  used  when 
evaluating  the  mobility  of  metals. 

4.4  Filters:  Filters  shall  be  made  of 
borosilicate  glass  fiber,  contain  no  binder 
materials,  and  have  an  effective  pore  size  of 
0.6-0.8  um,  or  equivalent.  Filters  known  to 
EPA  to  meet  these  specifications  are 
identified  in  Table  5.  Pre-filters  must  not  be 
used.  When  evaluating  the  mobility  of  metals, 
filters  shall  be  acid  washed  prior  to  use  by 
rinsing  with  1.0  N  nitric  acid  followed  by 
three  consecutive  rinses  with  deionized 
distilled  water  (minimum  of  500  ml  per  rinse). 
Glass  fiber  filters  are  fragile  and  should  be 
handled  with  care. 

4.5  pH  Meiers:  Any  of  the  conunonly 
available  pH  meters  are  acceptable. 

4.6  ZHE  extract  collection  devices: 
TEOLAR*  bags  or  glass,  stainless  steel  or 
PTFE  gas  tight  syringes  are  used  to  collect  the 
initial  liquid  phase  and  the  final  extract  of  the 
waste  when  using  the  ZHE  device. 

4.7  ZHE  extraction  fluid  collection 
devices:  Any  device  capable  of  transferring 
the  extraction  fluid  into  the  ZHE  without 
changing  the  natiu*  of  the  extraction  fluid  is 
acceptable  (e.g.,  a  constant  displacement 
pump,  a  gas  tight  syringe,  pressure  filtration 
unit  (See  Section  4.3.2).  or  another  ZHE 
device). 

4.8  Laboratory  balance:  Any  laboratory 
balance  accurate  to  within  ±0.01  grams  may 
be  used  (all  weight  measurements  are  to  be 
within  ±0.1  grams). 

5.0  Reagents. 

5.1  Water  ASTM  Type  1  deionized, 
carbon  treated,  decarbonized,  filtered  water 
(or  equivalent  water  that  is  treated  to  remove 
volatile  components)  shall  be  used  when 
evaluating  wastes  for  volatile  contaminants. 
Otherwise,  ASTM  Type  2  deionized  distilled 
water  (or  equivalent)  is  used.  These  waters 
should  be  monitored  periodically  for 
impurities. 

5.2  1.0  N  Hydrochloric  acid  (HCI)  made 
from  ACS  Reagent  grade. 

5.3  1.0  N  Nitric  acid  {HN03)  made  from 
ACS  Reagent  grade. 

5.4  1.0  N  Sodium  hydroxide  (NaOH)  made 
from  ACS  Reagent  grade. 

5.5  Glacial  acetic  acid  (HOAc)  made  from 
ACS  Reagent  grade. 

5.6  Extraction  fiuid: 

5.6.1  Extraction  fluid  #1:  This  fluid  is 
made  by  adding  5.7  ml  glacial  HOAc  to  500 
ml  of  the  appropriate  water  (See  Section  5.1), 
adding  64.3  ml  of  1.0  N  NaOH.  and  diluting  to 
a  volume  of  1  liter.  When  correctly  prepared, 
the  pH  of  this  fluid  will  be  4.93  ±  0.05. 

5.6.2  Extraction  fluid  »2:  This  fluid  is 
made  by  diluting  5.7  ml  glacial  HOAc  with 
ASTM  Type  2  water  (See  Section  5.1)  to  a 
volume  of  1  liter.  When  correctly  prepared, 
the  pH  of  this  fluid  will  be  2.88  ±  0.0S. 

Note. — These  extraction  fluids  shall  be 
made  up  fresh  daily.  The  pH  should  be 
checked  prior  to  use  to  insure  that  they  are 
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made  up  accurately,  and  these  fluids  should 
be  monitored  frequently  for  impurities. 

5.7    Analytical  standards  shall  be 
prepared  according  to  the  appropriate 
analytical  method. 

6.0  Sample  Collection,  preservation,  and 
handling. 

6.1  All  samples  shall  be  collected  using  a 
sam)3ling  plan  that  addresses  the 
consideration  discussed  in  "Test  Methods  for 
Evaluating  Solid  Wastes'  (SW-&46). 

6.2  Preservatives  shall  not  be  added  to 
samples. 

6.3  Samples  can  be  refrigerated  unless  it 
results  in  irreversible  physical  changes  to  the 
waste. 

6.4  When  the  waste  is  to  be  evaluated  for 
volatile  contaminants,  care  must  be  taken  to 
insure  that  these  are  not  lost.  Samples  shall 
be  taken  and  stored  in  a  manner  which 
prevents  the  loss  of  volatile  contaminants.  If 
possible,  any  necessary  particle  size 
reduction  should  be  conducted  as  the  sample 
is  being  taken  (See  Step  8.5).  Refer  to  SW-846 
for  additional  sampling  and  storage 
requirements  when  volatiles  are 
contaminants  of  concern. 

6.5  TCLP  extracts  should  be  prepared  for 
analysis  and  analyzed  as  soon  as  possible  .    ~ 
following  extraction.  If  they  need  to  be 
stored,  even  for  a  short  period  of  lime, 
storage  shall  be  at  4'C  and  samples  for 
volatiles  analysis  shall  not  be  allowed  to 
come  into  contact  with  the  atmosphere  (i.e.. 

no  headspace). 

7.0  Procedure  when  volatiles  are  not 
involved. 

Although  a  minimum  sample  size  of  100 
grams  is  required,  a  larger  sample  size  may 
be  necessary,  depending  on  the  percent 
solids  of  the  waste  sample.  Enough  waste 
sample  should  be  collected  such  that  at  least 
75  grams  of  the  solid  phase  of  the  waste  (as 
determined  using  glass  fiber  filter  filtration), 
is  extracted.  This  will  insure  that  there  is 
adequate  extract  for  the  required  analyses 
(e.g.,  semivolatiles,  metals,  pesticides  and 
herbicides). 

The  determination  of  which  extraction  fluid 
to  use  (See  Step  7.12)  may  also  be  conducted 
at  the  start  of  this  procedure.  This 
determination  shall  be  on  the  solid  phase  of 
the  waste  (as  obtained  using  glass  fiber  filter 
filtration). 

7.1  If  the  waste  will  obviously  yield  no 
free  liquid  when  subjected  to  pressure 
filtration,  weigh  out  a  representative 
subsample  of  the  waste  (100  gram  minimum) 
and  proceed  to  Step  7.11. 

7.2  If  the  sample  is  liquid  or  multiphasic 
liquid/solid  separation's  required.  This 
involves  the  filtration  device  discussed  in 
Section  4.3.2,  and  is  outlined  in  Steps  7.3  to 
7.9. 

7.3  Pre-weigh  the  filter  and  the  container 
which  will  receive  the  filtrate. 

7.4  Assemble  filter  holder  and  filter 
following  the  manufacturer's  instructions. 
Place  the  filter  on  the  support  screen  and 
secure.  Acid  wash  the  filter  if  evaluating  the 
mobility  of  metals  (See  Section  4.4). 

7.5  Weigh  out  a  representative  subsample 
of  the  waste  (100  gram  minimum)  and  record 
weight. 


7.6  Allow  slurries  to  stand  to  permit  the 
solid  phase  to  settle.  Wastes  that  settle 
slowly  may  be  centrifuged  prior  to  filtration. 

7.7  Transfer  the  waste  sample  to  the  filter 
holder. 

Nole..^1f  waste  material  has  obviously 
adhered  to  the  container  used  to  transfer  the 
sample  to  the  filtration  apparatus,  determine 
the  weight  of  this  residue  and  subtract  it  from 
the  sample  weight  determined  in  Step  7.5,  to 
determine  the  weight  of  the  waste  sample 
which  will  be  filtered. 

Gradually  apply  vacuum  or  gentle  pressure  of 
1-10  psi.  until  air  or  pressurizing  gas  moves 
through  the  filter.  If  this  point  is  not  reached 
under  10  psi,  and  if  no  additional  liquid  has 
passed  through  the  filler  in  any  2  minute 
interval,  slowly  increase  the  pressure  in  10- 
psi  increments  to  a  maximum  of  50  psi.  After 
each  incremental  increase  of  10  psi,  if  the 
pressurizing  gas  has  not  moved  through  the 
filler,  and  if  no  additional  liquid  has  passed 
through  the  filter  in  any  2  minute  interval, 
proceed  to  the  next  10  psi  increment.  When 
the  pressurizing  gas  begins  to  move  through 
the  niter,  or  when  liquid  flow  has  ceased  at 
50  psi  (i.e.,  does  not  result  in  any  additional 
filtrate  within  any  2  minute  period),  filtration 
is  stopped. 

Note. — Instantaneous  application  of  high 
pressure  can  degrade  the  glass  fiber  filter, 
and  may  cause  premature  plugging. 

7.8  The  material  in  the  filter  holder  is 
defined  as  the  solid  phase  of  the  waste,  and 
the  filtrate  is  defined  as  the  liquid  phase. 

Note. — Some  wastes,  such  as  oily  wastes 
and  some  paint  wastes,  will  obviously 
contain  some  material  which  appears  to  be  a 
liquid — but  even  after  applying  vacuum  or 
pressure  filtration,  as  outlined  in  Step  7.7.  this 
material  may  not  filter.  If  this  is  the  case,  the 
material  within  the  filtration  device  is 
defined  as  a  solid,  and  is  carried  through  the 
extraction  as  a  solid. 

7.9  Determine  the  weight  of  the  liquid 
phase  by  subtracting  the  weight  of  the  filtrate 
container  (See  Step  7.3)  from  the  total  weight 
of  the  filtrate-filled  container.  The  liquid 
phase  may  now  be  either  analyzed  (See  Step 
7.15)  or  stored  at  4'C  until  time  of  analysis. 
The  weight  of  the  solid  phase  of  the  waste 
sample  is  determined  by  subtracting  the 
weight  of  the  liquid  phase  from  the  weight  of 
the  total  waste  sample,  as  determined  in  Step 
7.5  or  7.7.  Record  the  weight  of  the  liquid  and 
solid  phases. 

Note. — If  the  weight  of  the  solid  phase  of 
the  waste  is  less  than  75  grams,  review  Step 
7J). 

7.10  The  sample  will  be  handled 
differently  from  this  point,  depending  on 
whether  it  contains  more  or  less  than  0.5% 
solids.  If  the  sample  obviously  has  greater 
than  0.5%  solids  go  to  Step  7.11.  If  it  appears 
that  the  solid  may  comprise  less  than  0.5%  of 
the  total  waste,  the  percent  solids  will  be 
determined  as  follows: 

7.10.1  Remove  the  solid  phase  and  filter 
from  the  filtration  apparatus. 

7.10.2  Dry  the  pIter  and  solid  phase  at 
100±20*C  until  two  successive  weighings 
yield  the  same  value.  Record  final  weight. 

7.10.3  Calculate  Ihe  percent  solids  as 
follows: 


Weight  of  dry  waste  and  filters  minus  tared 
weight  of  filters  divided  by  initial  weight 
of  waste  (Step  7.5  or  7.7)  multiplied  by 
100  equals  percent  solids. 

7.10.4  If  Ihe  solid  comprises  less  than  0.5% 
of  the  waste,  the  solid  is  discarded  and  the 
liquid  phase  is  defined  as  the  TCLP  extract. 
Pnaceed  to  Step  7.14. 

7.10.5  If  the  solid  is  greater  than  or  equal 
to  0.5%  of  the  waste,  return  to  Step  7.1,  and 
begin  Ihe  procedure  with  a  new  sample  of 
waste.  Do  not  extract  the  solid  that  has  been 
dried. 

Note. — This  step  is  only  used  to  determine 
whether  the  solid  must  be  extracted,  or 
whether  it  may  be  discarded  unextracled.  It 
is  not  used  in  calculating  the  amount  of 
extraction  fluid  to  use  in  extracting  the 
waste,  nor  is  Ihe  dried  solid  derived  from  this 
step  subjected  to  extraction.  A  new  sample 
will  have  to  be  prepared  for  extraction. 

7.\\    If  the  sample  has  more  than  0.5% 
solids,  it  is  now  evaluated  for  particle  size.  If 
the  solid  material  has  a  surface  area  per  gram 
of  material  equal  to  or  greater  than  3.1  cm',  or 
is  capable  of  passing  through  a  9.5  mm  (0.375 
inch)  standard  sieve,  proceed  to  Step  7.12.  If 
the  surface  area  is  smaller  or  the  particle  size 
is  larger  than  that  described  above,  the  solid 
material  is  prepared  for  extraction  by 
crushing,  cutting,  or  grinding  the  solid 
material  to  a  surface  area  or  particle  size  as 
described  above.  When  surface  area  or 
particle  size  has  been  appropriately  altered, 
proceed  to  Step  7.12. 

7.12  This  step  describes  Ihe  determination 
of  the  appropriate  extracting  fluid  to  use  (See 
Sections  5.0  and  7.0). 

7.12.1  Weigh  out  a  small  sub-sample  of 
the  solid  phase  of  the  waste,  reduce  the  solid 
(if  necessary)  to  a  particle  size  of 
approximately  1  mm  in  diameter  or  less,  and 
transfer  a  5.0  gram  portion  to  a  500  ml  beaker 
or  erlenmeyer  flask. 

7.12.2  Add  96.5  ml  distilled  deionized 
water  (ASTM  Type  2).  cover  with  watchglass. 
and  stir  vigorously  for  5  minutes  using  a  • 
magnetic  stirrer.  Measure  and  record  Ihe  pH. 
If  the  pH  is  <  5.0,  extraction  fluid  *1  is  used. 
Proceed  to  Step  7.13. 

7.12.3  If  the  pH  from  Step  7.12.2  is  >  5.0. 
add  3.5  ml  1.0  N  HCI.  slurry  for  30  seconds, 
cover  with  a  watchglass.  heal  to  50*C,  and 
hold  for  10  minutes. 

7.12.4  Let  the  solution  cool  to  room 
temperature  and  record  pH.  If  pH  is  <5.0,  use 
extraction  fluid  »1.  If  the  pH  is  >5.0, 
extraction  fluid  #2  is  used. 

•    7.13    Calculate  the  weight  of  the  remaining 
solid  material  by  subtracting  the  weight  of 
the  sub-sample  taken  for  Step  7.12,  from  the 
original  amount  of  solid  material,  as  obtained 
from  Step  7.1  or  7.9.  Transfer  remaining  solid 
material  into  the  extractor  vessel,  including 


the  filter  used  to  separate  the  initial  liquid 
from  the  solid  phase. 

Note. — If  any  of  the  solid  phase  remains 
adhered  to  the  walls  of  Ihe  filter  holder,  or 
the  container  used  to  transfer  the  waste,  its 
weight  shall  be  determined,  subtracted  from 
the  weight  of  the  solid  phase  of  the  waste,  as 
determined  above,  and  this  weight  is  used  in 
calculating  the  amount  of  extraction  fluid  to 
add  into  the  extractor  bottle. 
Slowly  add  an  amount  of  the  appropriate 
extraction  fluid  (See  Step  7.12).  into  the 
extractor  bottle  equal  to  20  times  the  weight 
of  the  solid  phase  that  has  been  placed  into 
the  extractor  bottle.  Close  extractor  bottle 
tightly,  secure  in  rotary  extractor  device  and 
rotate  at  30  ±  2  rpm  for  18  hours.  The 
temperature  shall  be  maintained  at  22  ±  3  'C 
during  the  extraction  period. 

Note. — As  agitation  continues,  pressure 
may  build  up  within  Ihe  extractor  bottle  (due 
to  the  evolution  of  gasses  such  as  carbon 
dioxide).  To  relieve  these  pressures,  the 
extractor  bottle  may  be  periodically  opened 
and  vented  into  a  hood. 

7.14  Following  Ihe  18  hour  extraction,  the 
material  in  the  extractor  vessel  is  separated 
into  its  component  liquid  and  solid  phases  by 
filtering  through  a  new  glass  fiber  filler  as 
outlined  in  Step  7.7.  This  new  filter  shall  be 
acid  washed  (See  Section  4.4)  if  evaluating 
the  mobility  of  metals. 

7.15  The  TCLP  extract  is  now  prepared  as 
follows: 

7.15.1  If  the  waste  contained  no  initial 
liquid  phase,  the  filtered  liquid  material 
obtained  from  Step  7.14  is  defined  as  the 
TCLP  extract.  Proceed  to  Step  7.16. 

7.15.2  If  compatible  (e.g..  will  not  form 
precipitate  or  multiple  phases),  the  filtered 
liquid  resulting  from  Step  7.14  is  combined 
with  the  initial  liquid  phase  of  the  waste  as 
obtained  in  Step  7.9.  This  combined  liquid  is 
defined  as  the  TCLP  extract.  Proceed  to  Step 
7.16. 

7.15.3  If  the  initial  liquid  phase  of  the 
waste,  as  obtained  from  Step  7.9.  is  not  or 
may  not  be  compatible  with  the  filtered  liquid 
resulting  from  Step  7.14.  these  liquids  are  not 
combined.  These  liquids  are  collectively 
defined  as  the  TCLP  extract,  are  analyzed 
separately,  and  the  results  are  combined 
mathematically.  Proceed  to  Step  7.16. 

7.16    The  TCLP  extract  will  be  prepared 
and  analyzed  according  to  Ihe  appropriate 
SW-846  analytical  methods  identified  in 
Appendix  III  of  40  CFR  261.  TCLP  extracts  to 
be  analyzed  for  metals  shall  be  acid  digested. 
If  the  individual  phases  are»to  be  analyzeS 
separately,  determine  the  volume  of  the 
individual  phases  (to  0.1  ml),  conduct  the 
appropriate  analyses,  "and  combine  the 
results  mathematically  by  using  a  simple 
weighted  average: 


Final  contamirwnt  concentration = 


(V.)  (O  -t-  (V.)(C) 
V,  -h  V, 
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when: 

Vi  =The  volume  of  the  firtl  phase  (1) 

Ci  =The  concentration  of  the  contaminant  of 

concern  in  the  Tirit  phase  (tns/l) 
Vi^^The  votume  of  the  second  phase  (l) 
Ct=T1ie  concentration  of  the  conlaantnanl  of 
concern  in  the  second  phase  Img/l) 

7.17    The  contasNipant  concentratioos  in 
the  TCLP  extract  are  omipafed  to  Hm 
thresholds  identified  in  tlw  sp|>ropriate 
regulations.  Refer  to  Section  9  for  quality 
assurance  requirements. 

8J)    Procedure  when  vololileM  are 
involved. 

The  ZHE  device  has  approximately  a  500 
mi  intemai  capacity-  Although  a  minimom 
sample  sixe  of  100  yams  was  required  in  the 
Section  7  procedure,  the  ZHE  can  only 
accommodate  a  maximum  100  percent  solids 
sample  of  25  grams,  due  to  the  need  to  add  an 
amoonl  of  extraction  fhiid  equal  to  20  lines 
the  weight  of  the  solid  phase.  Step  8.4 
provides  ffie  means  of  which  to  determine  the 
a|}proximate  sample  size  for  the  Zfffi  device. 

Although  the  following  procedure  allows 
for  particle  size  reduction  during  the  conduct 
of  the  procedure,  this  could  result  in  the  loss 
of  volatile  compounds.  If  possible,  any 
necessary  particle  size  reduction  (See  Step 
8.5)  should  be  condiicted  on  the  sample  as  it 
is  being  taken.  Particle  size  reduction  should 
only  be  conducted  during  the  pnceAmre  if 
there  is  no  other  choice. 

bi  carrying  out  the  following  steps,  do  not 
allow  the  waste  to  be  exposed  to  the 
atmosphere  for  any  more  time  than  is 
absolutely  necessary. 

8.1  Pre-weigh  the  (evacuated)  container 
which  will  receive  the  Filtrate  (See  Section 
4.6),  and  set  aside. 

8.2  Place  the  ZHE  piston  within  the  body 
of  the  ZHE  (it  may  be  helpful  to  first  moisten 
the  piston  O-rings  slightly  with  extraction 
fluid).  Secure  the  gas  inlet/outlet  flange 
(bottom  flange)  onto  the  ZHE  body  in 
accordance  with  the  manufacturer's 
instructions.  Secure  the  glass  fiber  niter 
between  the  support  screens  and  set  aside. 
Set  liquid  inlet/outiet  flange  (top  flange) 
aside. 

8.3  if  the  waste  will  obviously  yield  no 
free  liquid  when  subjected  to  pressure 
Tiltration.  weigh  out  a  representative 
subsample  of  the  waste  (25  gram  maximum — 
See  Step  &0).  record  weight,  and  proceed  to 
Step  8.5. 

8.4  This  step  provides  the  means  by 
which  to  determine  the  approximate  sample 
size  for  the  ZHE  device,  if  the  waste  is  liquid 
or  multiphasic  follow  the  procedure  outlined 
in  Steps  7.2  to  7.9  (using  the  Section  7 
nitration  apparatus),  and  obtain  the  percent 
solids  by  dividing  the  weight  of  the  solid 
phase  of  the  waste  by  the  original  sample 
size  used.  If  the  waste  obviously  contains 
greater  than  0.5%  solids,  go  to  Step  8.4.2.  If  it 
appears  that  the  solid  may  comprise  less  than 
0.5%  of  the  waste,  go  to  Step  8.4.1. 

8.4.1     Determine  the  percent  solids  by 
using  the  procedure  outlined  in  Step  7.10.  If 
the  waste  contains  less  than  0.5%  solids, 
weigh  out  a  new  100  gram  minimum 
representative  sample,  proceed  to  Step  8.7, 
and  follow  until  the  liquid  phase  of  the  waste 
is  filtered  using  the  ZHE  device  (Step  8.8). 
This  liquid  filtrate  is  defined  as  the  TCLP 


extract,  and  is  analyzed  directly.  If  the  waste 
contains  greater  than  or  equal  to  0.5%  solids, 
repeat  Step  a4  using  a  new  100  gram 
minimum  sample,  determine  the  percent 
solids,  and  proceed  to  Step  8.4.2. 

8..4.2    If  ^e  sample  is  <  25%  solids,  weigh 
out  a  new  100  gram  minimum  representative 
sample,  and  proceed  to  Step  8,5.  If  the  sample 
is  >  25%  solids,  the  maximum  amount  of 
sample  the  ZHE  can  accommodate  is 
determined  by  dividing  25  grams  by  the 
percent  solids  obtained  from  Step  8.4.  Weigh 
out  a  new  representative  sample  of  the 
determined  size. 

8.5    After  a  representative  sample  of  the 
waste  (sample  size  determined  from  Step  8.4) 
has  been  weighed  out  and  recorded,  the 
sample  is  now  evaluated  for  particle  size  (See 
Step  8J)).  If  the  solid  material  within  the 
waste  obviously  has  a  surface  area  per  gram 
of  material  equal  to  or  greater  than  3.1  cm*, 
or  is  capable  of  passing  through  a  9.5  mm 
(0.375  inch)  standard  sieve,  proceed 
immediately  to  Step  8.6.  If  the  surface  area  is 
smaller  or  the  particle  size  is  larger  than  that 
described  above,  the  solid  material  which 
does  not  meet  the  above  criteria  is  separated 
from  the  liquid  phase  by  sieving  [or 
equivalent  means),  and  the  solid  is  prepared 
for  extraction  by  crushing,  cutting,  or  grinding 
to  a  surface  area  or  particle  size  as  described 
above. 

NotSv— Wastes  and  appropriate  equipment 
should  be  refrigerated,  if  possible,  to  4'C 
prior  to  particle  size  reduction.  Grinding  and 
milling  machinery  which  generates  heat  shall 
not  be  used  for  particle  size  reduction.  If 
reduction  of  the  solid  phase  of  the  waste  is 
necessary,  exposure  of  the  waste  to  the 
atmosphere  should  be  avoided  to  the  extent 
possible. 

When  surface  area  or  particle  size  has  been 
appropriately  altered,  the  solid  is  recombined 
with  the  rest  of  the  waste. 

8.6  Waste  slurries  need  not  be  allowed  to 
stand  to  permit  the  solid  phase  to  settle. 
Wastes  that  settle  slowly  shall  not  be 
centrifuged  prior  to  nitration. 

8.7  Transfer  the  entire  sample  (liquid  and 
solid  phases)  quiclcly  to  the  ZHE.  Secure  the 
niter  and  support  screens  into  the  top  flange 
of  the  device  and  secure  the  top  flange  to  the 
ZHE  body  in  accordance  with  the 
manufacturer's  instructions.  Tighten  all  ZHE 
nttings  and  place  the  device  in  the  vertical 
position  (gas  inlet/outlet  flange  on  the 
bottom).  Do  not  attach  the  extract  collection 
device  to  the  top  plate. 

Note. — If  waste  material  has  obviously 
adhered  to  the  container  used  to  transfer  the 
sample  to  the  ZHE.  determine  the  weight  of 
this  residue  and  subtract  it  from  the  sample 
weight  determined  in  Step  8.4.  to  determine 
the  weight  of  the  waste  sample  which  will  be 
nitered. 

Attach  a  gas  line  to  the  gas  inlet/outlet  valve 
(bottom  flange),  and  with  the  liquid  inlet/ 
outlet  valve  (top  flange)  open,  begin  applying 
gentle  pressure  of  1-10  psi  (or  more  if 
necessary)  to  slowly  force  all  headspace  out 
of  tlte  ZHE  device.  At  the  first  appearance  of 
liquid  from  the  liquid  inlet/outlet  valve, 
quickly  close  the  valve  and  discontinue 
pressure. 

8.8    Attach  evacuated  pre-weighed  nitrate 
collection  container  to  the  liquid  inlet/outlet 


value  ami  open  valve.  Begin  applying  gentle 
pressure  of  1-10  psi  to  force  the  liquid  phase 
into  the  ftMratr  collection  contamer  If  no 
additional  liquid  has  passed  through  the  niter 
in  any  2  minute  interval,  slowly  increase  iJie 
press«re  m  10  psi  increments  to  a  maximum 
of  56  pti  After  eacl»  mcremenUl  increase  of 
10  psi.  if  no  additional  liquid  has  passed 
tbMMfh  the  filter  m  any  2  minute  interval. 
proceed  to  the  next  10  pei  increment.  When 
liquid  (low  has  ceased  such  that  continued 
pressure  nitration  at  50  psi  does  not  result  in 
any  additional  flltrate  within  any  2  minute 
period,  nitration  is  stopped.  Close  the  liquid 
inlet/outlet  valve,  discontinue  pressure  to  the 
piston,  and  disconnect  the  hltrate  collection 
container. 

Note. — Instantaneous  application  of  high 
pressure  can  degrade  the  glass  fiber  niter  and 
may  cause  premature  plugging. 

8,^  The  material  in  the  ZHE  is  defined  as 
the  solid  phase  of  the  waste,  and  the  filtrate 
is  defined  as  the  liquid  phase. 

Note. — Some  wastes,  such  as  oily  wastes 
and  some  paint  wastes,  will  obviously 
contain  some  material  which  appears  to  be  a 
liquid — but  even  after  applying  pressure 
filtration,  this  material  will  not  niter.  If  this  is 
the  case,  the  material  within  the  nitration 
device  is  defined  as  a  solid,  and  rs  carried 
through  the  TCLP  extraction  as  a  soHd, 
If  the  original  waste  contained  less  than  0.5% 
solids.  (See  Step  8.4)  this  filtrate  is  denned  as 
the  TCLP  extract,  and  is  analyzed  directly— 
proceed  to  Step  8.13. 

8.10  Determine  the  weight  of  the  liquid 
phase  by  subtracting  the  weight  of  the  filtrate 
container  (See  Step  8.1)  from  the  total  weight 
of  the  filtrate-filled  container.  The  liquid 
phase  may  now  be  either  analyzed  (See  Steps 
8.13  and  8.14),  or  stored  at  4'C  until  time  of 
analysis.  The  weight  of  the  solid  phase  of  the 
waste  sample  is  determined  by  subtracting 
the  weight  of  the  liquid  phase  from  the  weight 
of  the  total  waste  sample  (See  Step  a4). 
Record  the  final  weight  of  the  liquid  and  solid 
phases. 

8.11  The  following  details  how  to  add  the 
appropriate  amoonl  of  extraction  fluid  to  the 
solid  material  within  the  ZHE  and  agitation 
of  the  ZHE  vessel.  Extraction  fluid  «1  is  used 
in  all  cases  (See  Section  bA). 

8.11.1  With  the  ZHE  in  the  vertical 
position,  attach  a  line  from  the  extraction 
fluid  reservoir  to  the  liquid  inlet/outlet  valve. 
The  line  used  shall  contain  fresh  extraction 
fluid  and  should  be  preflushed  with  fluid  to 
eliminate  any  air  pockets  in  the  line.  Release 
gas  pressure  on  the  ZHE  piston  (from  the  gas 
inlet/outlet  valve),  open  the  liquid  inlet/ 
outlet  valve,  and  begin  transferring  extraction 
fluid  (by  pumping  or  similar  means)  into  the 
ZHE.  Continue  pumping  extraction  fluid  into 
the  ZHE  until  the  amount  of  fluid  introduced 
into  the  device  equals  20  times  the  weight  of 
the  solid  phase  of  the  waste  that  is  in  the 
ZHE. 

8.11.2  After  the  extraction  fluid  has  been 
added,  immediately  close  the  liquid  inlet/ 
outlet  valve,  and  disconnect  the  extraction 
fluid  line.  Check  the  ZHE  to  make  sure  that 
all  valves  are  in  their  closed  positions.  Pick 
up  the  ZHE  and  physically  rotate  the  device 
in  an  end-over-end  fashion  2  or  3  times. 
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Reposition  the  ZHF.  in  the  vertical  position 
with  the  liquid  inlet/outlet  valve  on  lop.  I^it 
5-10  psi  behind  the  piston  (if  necessary),  and 
slowly  open  the  liquid  inlet/outlet  valve  to 
bleed  out  any  headspace  (into  a  hood)  that 
may  have  been  introduced  due  to  the 
addition  of  extraction  fluid.  This  bleeding 
shall  be  done  quickly  and  shall  be  slopped  at 
the  first  appearance  of  liquid  from  the  valve. 
Re-pressurize  the  ZHE  with  5-10  psi  and 
check  all  ZHE  nttings  to  insure  that  they  are 
closed. 

ail.3    Place  the  ZHE  in  the  rotary 
extractor  apparatus  (iflt  is  not  already  there), 
and  rotate  the  ZHE  at  30  -(-  2  rpm  for  18 
hours.  The  temperature  shall  be  maintained 
at  22  ±  -(-  3"C  during  agitation. 

8.12    Following  the  18  hour  extraction, 
check  the  pressure  behind  the  ZHE  piston  by 
quickly  opening  and  closing  the  gas  inlet/ 
outlet  valve,  and  noting  the  escape  of  gas.  If 
the  pressure  has  not  been  maintained  (i.e.,  no 
gas  release  observed),  the  device  is  leaking. 
Replace  ZHE  O-rings  or  other  nttings,  as 
necessary,  and  redo  the  extraction  with  a 
new  sample  of  waste.  If  the  pressure  within 
the  device  has  been  maintained,  the  material 
in  the  extractor  vessel  is  once  again 
separated  into  its  component  liquid  and  solid 
phases.  If  the  waste  contained  an  initial 
liquid  phase,  the  liquid  may  be  nitered 
directly  into  the  same  filtrate  collection 
container  (i.e.,  TEDLAR'  bag,  gas-tight 


syringe)  holding  the  initial  liquid  phase  of  the 
waste,  unless  doing  so  would  create  multiple 
phases,  or  unless  there  is  not  enough  volume 
left  within  the  nitrate  collection  container.  A 
separate  nitrate  collection  container  must  be 
used  in  these  cases.  Filter  through  the  glass 
nber  filter,  using  the  ZHE  device  as  discussed 
in  Step  8.8.  All  extract  shall  be  filtered  and 
collected  if  the  extract  is  multi-phasic  or  if 
the  waste  contained  an  initial  liquid  phase. 
Note. — If  the  glass  fiber  filter  is  not  intact 
following  agitation,  the  filtration  device 
discussed  in  the  NOTE  in  Section  4.3.1  may 
be  used  to  filter  the  material  within  the  ZHE. 

8.13  If  the  waste  contained  no  initial 
liquid  phase,  the  filtered  liquid  material 
obtained  from  Step  8.12  is  defined  as  the 
TCLP  extract.  If  the  waste  contained  an 
initial  liquid  phase,  the  filtered  liquid 
material  obtained  from  Step  8.12,  and  the 
initial  liquid  phase  (Step  8.8)  are  collectively 
defined  as  the  TCLP  extract. 

8.14  The  TCLP  extract  will  be  prepared 
and  analyzed  according  to  the  appropriate 
SW-846  analytical  methods,  as  identified  in 
Appendix  III  of  40  CFR  261.  If  the  individual 
phases  are  to  be  analyzed  separately, 
determine  the  volume  of  the  individual 
phases  (to  0.1  ml),  conduct  the  appropriate 
analyses  and  combine  the  results 
mathematically  by  using  a  simple  volume 
weighted  average: 


Final  contaminant  concentration  = 


(Vi)(C.)-H(V.KC) 

v,+v. 


where: 

Vi  =  The  volume  of  the  first  phase  (1) 

Ci  =  The  concentration  of  the  contaminant  of 

concern  in  the  first  phase  (mg/1) 
Vi  =  The  volume  of  the  second  phase  (1) 
Ci  =  The  concentration  of  the  contaminant  of 

concern  in  the  second  phase  (mg/1) 
8.15    The  contaminant  concentrations  in 
the  TCLP  extract  are  compared  to  the 
thresholds  identified  in  the  appropriate 
regulations.  Refer  to  Section  9  for  quality 
assurance  requirements. 

9.0  Quality  Assurance  requirements. 

9.1  All  data,  including  quality  assurance 
data,  should  be  maintained  and  available  for 
reference  or  inspection. 

9.2  A  minimum  of  one  blank  for  every  10 
extractions  that  have  been  conducted  in  an 
extraction  vessel  shall  be  employed  as  a 
check  to  determine  if  any  memory  effects 
from  the  extraction  equipment  is  occurring. 
One  blank  shall  also  be  employed  for  every 
new  batch  of  leaching  fluid  that  is  made  up. 

9.3  All  quality  control  measures  described 
in  the  appropriate  analytical  methods  shall 
be  followed. 

9.4  The  method  of  standard  addition  shall 
be  employed  for  each  waste  type  if:  1) 
Recovery  of  the  compound  from  spiked  splits 
of  the  TCLP  extract  is  not  between  50  and 
150%.  or  2)  If  the  concentration  of  the 


constituent  measured  in  the  extract  is  within 
20%  of  the  appropriate  regulatory  threshold.  If 
more  than  1  extraction  is  being  run  on 
samples  of  the  same  waste,  the  method  of 
standard  addition  need  only  be  applied  once 
and  the  percent  recoveries  applied  to  the 
remainder  of  the  extractions. 

9.5    TCLP  extracts  shall  be  analyzed 
within  the  following  periods  after  generation: 
Volatiles — 14  days.  Semi-volatiles — 40  days. 
Mercury— 28  days,.and  other  Metals — 180 
days. 

lABt-E  1  .—VOLATILE  CONTAMINANTS  ' 


Compound 


Acetone 

Acyionitnle 

Befuene   - 

n-Buty(  alconol 

Carbon  disulfide 

Cartion  lelrachlonde.. 

CMonjbenzene 

CWoroforni „. 

1 .2  OcNof  oeitiane 

1 . 1  -Dichiof  oethyieoe .. 

Ethyl  acetate 

Ethyl  bemerm 

Ethyl  ethe« — 

Isobutanol - 

Methanol 


Methylene  chlonde 

Methyl  ethyl  ketone _. 

Methyl  ootMtyl  ketone 

1 . 1 .1 .2-Tetrachkxoethane.. 


CASNO 


Table  1— Volatile  Contaminants  '  — 
Continued 


Compound 


1 . 1 .2.2-Tetractikxoettiane  . 

Tetrachkxocttiylene 

Tokjene         

1.1.1  -Tnchkxoettiane 

1 .1 .2-Trichlo'oethane 

TncWOfoethyleoe 

TnchtofoDuOfOffiettiane 


1.1iTncWofO-l.2.2ln(looroe«hane.. 

Vmyl  chlonde ~ - 

Xylene - 


caSno 


7S-34-5 

127-18-4 

IOe-86-3 

71-55-6 

79-00-5 

79-01-6 

75-69-4 

76-13-1 

75-01-4 

1330-20-7 


'  Includes  compounds  identified  m  l)Oth  ttie  Land  Osposal 
Restrictions  Rule  and  Itie  Tonicity  Charactenstic 

Table  2— Suitable  Rotary  Agitation 
Apparatus  ' 


67-64-1 

107-13-1 

71-43-2 

71-36-6 

75-15-0 

56-23-5 

106-90-7 

67-66-3 

107-06-2 

75-35-4 

141-78-6 

100-41-4 

60-29-7 

78-83-1 

67-56-1 

75-09-2 

78-93-3 

108-10-1 

630-20-6 


Company 

Location 

Mo(M     . 

Associated  Design 

Aleiandna.  Virgna. 

4-VMMl 

and  Manutactunng 

(703)  549-5899 

devtoe. 

Co 

6-vestel 
device 

LarsLande 

lO^veasei 

Manutactunng 

Midvgan.  (31 3) 
449-4116 

device 

IRA  Machine  Shop 

Santurce.  Puerto 

i6.vMael 

and  LaboratOT* 

Rico.  (6091  752- 

4004 

dewce 

FPRI  Evtraclor 

e-vessel 

device' 

I  Any  device  whch  rotates  the  entraction  vessel  m  an  end- 
over -end  fashion  al  30  *  2  rpm  is  acceptabta 

'  Alttv>ugh  this  device  is  suUatile.  it  is  not  commercially 
made  It  may  also  require  retrofitting  to  accommodate  ZHE 
devices 

Table  3 -Suitable  Zero-Headspace 
Extractor  Vessels 


Company 

Location 

Model  No 

Associated  Design 
Snd  Manutactunng 
Co 

Alenandna.  Virginia. 
(703)  549-5899 

Bedtonl 
Massachusetts. 
(8001  225-3384 

3740-ZH8 
SOlPSeiCS 

Table  4— Suitable  Filter  Holders  ' 


Company 

Location 

Model 

So* 

Nudepore  Corp 

Pleasanton. 

425910 

142 

Calilomia.  (800) 

410400 

47 

882-7711 

Micro  Filtration 

Oul>kn.  Cakfomia. 

302400 

142 

Systems 

(415)826-6010 

Milloore  Corn 

Bedford. 

VT30142MW 

142 

Massachusetts, 

XX1004700 

47 

(800)225-3384 

I  Any  device  RapaWe  of  separating  the  kquM  from  the  *oM 
phase  ol  the  waste  is  suitable.  proviJng  that  it  is  chemically 
compatit>le  with  the  waste  and  the  constituents  to  be  ana- 
lyzed  Plastic  devices  (noi  ksleo  above)  may  be  used  wlien 
orily  inorganic  contammants  are  of  corK«m. 

Table  5 —Suitable  Filter  Media 


Company 

Location 

Modal 

Pore 

taa' 

Whatman 
(.aboratory 
Products.  Inc. 

CMlon,  New  Jersey 
(201)  773-5800 

OFF 

07 

I  Nominal  pore  %ae 
BILLING  CODE  6S60-SO-M 


BEST  COPY  AVAILABLE 


21M0 
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FIGIRB  1:     TCLP  Flowchart 
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4«C 
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1  The  extraction  fluid  employed  is  a  f  met  ion  of   the  alkalinity  of   the  solid 
phase  of  the  waste. 
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Figure  3t   Zero-Headspace  Extraction  Vessel 
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4.  Amend  Table  1  of  Appendix  II!  of 
Part  261  to  add  the  following  compounds 
and  methods  in  alphabetical  order 

Appendix  III — Chemical  Analysis  Test 
Methods 


Table  1.— Analysis  Methods  for  Organic 
Chemicals  Contained  in  SW-846 


Table  l.— Analysis  Methods  for  Organic 
Chemicals  Contained  in  SW-846— Contin- 
ued 


Compound 


""•'O**'      me«hod(s) 


PentacNofOph6nol .  . 
Phenol 


Campnnt 


First  edWimi 


Second 
n 


Pyndene.. 


Ba(2-cMon)ettV)eawr .. 
CraeolM 


OKNorobenzene<s) - 


1 .2DKt*oio9»m.. 


8.01.8^ 

8.04.  8.2S 


8.01.  803. 
8.12.  8JS 

&01.  8.24 


M -OKNoroethytone.. 
2,4-Oinikdoluene — .». 

HexacNorobenzene... 
HexacNorotxjtadiene. 
HexacNoroethana 

laofauHnal - 


Mtroberoana.. 


8  09.  e  2S 

8.12.  8.2S 
812.  82S 
812.  8.2S 

• 

8.08.  8.2S 


8020.8024. 
5030/8240 

• 

8010.  8240. 
3510/8270 

8040.  82S0. 
3510/8270 

8010.  8120. 

8250, 

3519/8270 

8010,  8240, 
5030/8240 
5030/8240 

8090.8250. 
3510/8270 

8120,8250. 

3610/8270 
8120.  8250. 

3510/8270 
eOlO.  8240, 

3510/8270 

5030/8240 

8060 
5030/8240 

8090.8250. 
3510/8270 


Te(>ac«itoroe1hene<s) .. 


TelracNoroethytene 

TetractikvopnenoHs) 


Toluene.. 


Tnchlon>elh«ie<s) 

TncMoroettiylene — „..„-». 
TncMorapttenol^s) — •" 


8.04.  8.25 


8.04,  8.25 
822 


808.8.09. 
825 

801.  8.24 

804.  8.24 

802,  8.24 

8.01.  8.24 
8.04.  8.25 


8040.8250. 

3510/8270 

8040.8250. 

8140. 

3510/8270 

8090,8250, 
3510/8270 

8010.  8240. 
5030/8240 

5030/8240 
8040.8250. 

3510/8270 
8020.  8024, 

5030/8240 

8010,  8240, 
5030/8240 
5030/8240 

8040.8250, 
3510/8270 


2.  Amend  S  271.1  Paragraph  (j)  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication: 

S  271.1    Purpose  and  scope. 
♦        •        •        •        * 

(J)  *  •  * 

Table  1  .—Regulations  Implementing  the 
Hazardous  and  Soud  Waste  Amend- 
ments of  1984 

Data  TWe  ol  regulation 


Juna  13,  1986.. 


Toxicity  Charactenslic 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  and 
3006  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976.  as  amended 
(42  U.S.C.  6905,  6912(a).  and  6926). 


PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  Sec.  102  of  the  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  42  U.S.C.  9602;  Sees.  311 
and  501(a)  of  the  Federal  Water  Pollution 
Control  Act,  33  U.S.C.  1321  and  1361. 

2.  Section  302.4  is  amended  by 
revising  the  entry  for  "Characteristic  of 
EP  Toxicity"  in  Table  302.4  and  the 
footnotes  are  republished  as  follow: 

S  302.4    Designation  of  hazardous 
sulistances. 


Table  3024.— List  of  Hazardous  Substances  and  Reportable  QuANTrriES 


statutory 


FmalRO 


Hazardous  substance 


CASRN 


Regulatory  synonyma 


RO 


Codet 


RCRA 

No. 


Category       Pounds  (Kg) 


Unisled  Hazardous  Wastes.. 


ToMicity  Cheraderistic .. 

AcrytoratrUa 

Arsenic 

Barum 


107131    2-PiapeneniMa.. 


Benzene — 

Bis<2-cNoroettiy<)  ether.. 

Cadnwjm „ 

Carbon  dtouMide.. 
Cartion  tetracNonda.. 


71432   - 

111444    Oichloroethyl  «•»«  Ethane.  1.1 -oiiybis{2-ctiloro- 


CNorobenzene .. 

CNocolorm 

Ctvormum. ... 

oOeaol 

n-Creaol.,...»~~.. 


75150    Carbon  btsuHide 

58235    Methene.  tetracMoro- 

57749    CNordana.  tectincal  4.7-Methanoindan.  1.2.4.5.8.7.8,8- 
oclacnioro-3a.4,7,7a^elrahydro-. 

108907     Benzene,  chloro- . - - 

67663     Methane.  mcMoro- 


p-Cresol.. 

2.40 

1.2-1 

1 .4-Oichlorobenzene . . 

1.2-Oichloroett^ane 

1.l-OicNoroelt<y«ene.. 

2.4-Oiniltololuene 

Endr* 


95487 
108394 
106445 


o-CreeylK:  add.... 
nvCresylic  acid.. 
p-CreayMc  add — 


95501  Benzene.  1.2-dfchloro-o-DicNorobenzene 

106467  Benzene.  1.4-dichloro-p-DicMofot>en2eoe 

107062  Ethane.  1 ,2-dehlorx>-Emy1ene  (icNonae 

75354  Elhene,  1.1-dicNoro-VinyWenechlonda.. 

121142  Benzene,  1-mettiyt-2.4-dinilro- 


Heptachlor  (arxJ  hyrkoaode) .. 


Mexachlorobenzerw  ... 
HexacNorobuladnrta.. 


JM  I 


IsabutanaL.. 


76448 

118741 
87683 
67721 
78831 


4,7-Methano-l  Hnndane. 

3a.4.7.7a-telrahydro-. 

Beruene.  he»acWoro 


1 ,4,5.6,7,8,»heptach>ofo- 


1.3-6uladiene.  1.1.2.3,4,4- haxachloro- 

Ethane,  1,l.l.2.2.2-he«achton>-.. 
Isobutyl  alcohal  l-PropanoL  2-melh|^ . 


r 

100 

4 
U.4 

0018 

B 

100S(4S.4) 

1* 

4 

D004 

X 

1s(0  454) 

V 

4 

D005 

C 

1000<454) 

1000 

1A3.4 

0019 

C 

1000"(454) 

1- 

2.4 

D020 

X 

1»(a454) 

r 

4 

0006 

X 

1s(0  454) 

5000 

1.4 

0021 

0 

500a«»(227O) 

5000 

1.2,4 

0022 

d 

5000»<2270) 

1 

1.2.4 

0023 

X 

1«(0  454) 

100 

1Z4 

0024 

B 

100<4S.4) 

5000 

1,2,4 

0025 

D 

5000«(2270) 

V 

4 

0007 

X 

1*(0  454) 

1000 

1.4 

0026 

C 

100Os«(454) 

1000 

1,4 

0027 

C 

1000«»(454) 

1000 

1,4 

0028 

C 

1000»»(454) 

100 

1,4 

D016 

B 

100(45-4) 

100 

1,2.4 

0029 

B 

100(454) 

too 

1A4 

0030 

B 

100(45.4) 

5000 

1A4 

D031 

0 

5O0O«(227O) 

5000 

1.2,4 

0032 

D 

5000«(2270) 

1000 

U,4 

0033 

C 

1000>(454) 

1 

1.4 

0012 

X 

1(0454) 

1 

1Z4 

0034 

X 

1«(0.454) 

r 

^4 

0035 

X 

1s(0454) 

1* 

2.4 

0036 

X 

1«)0.454) 

1* 

2.4 

0037 

X 

1«(0  454) 

r 

4 

D038 

0 

S000(2270) 

V 

4 

0008 

X 

|»(0.454) 
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Table  3024.— Ijst  of  Hazardous  Substances  and  Reportable  Quantities— Continued 


statutory 


RnalRO 


Hazardous  substance 


CASRN 


Regulatory  synonyms 


RQ  Codet 


rc:ra 

No. 


Category       Pounds  (Kg) 


Lindane _ 

Mercury „ — 

Metho«yct*x 

Mettiytene  ctiionda 

Methyt  ethyl  keton* 

Nitrobenzene 

Pentactik)ropt<er«ol 

Phenol 

Pyridirw 

Selenium 

Silver _.... 

l.l,l.2Te 


75092 
78933 
98953 
87865 
108952 
110861 


Methane,  diehtoro- 

2-Butanone 

Beroene.  nitro- 

Phenol,  pentacMoro.. 
Benzene,  hydroxy- 


1 . 1 .2.2-Totr8chloroethane 

TetracNoroethytene _ - 127184 

2.3.4.6-Tetrachlorophenol 58902 

Toluene _ 108883 

Toxaphene 

1.1,1-Tnchloroethane 71556 

1 , 1 .2-Tnchlofoethane 79005 

Tiichloroethyione 79016 

2.4.5- Tnch4orcH)henol - 95954 

2.4.6-Tnchloro-phenol .- 88062 

2.4.5-TP 

Vinyl  chlonde 75014 


630206    Ethane.  1.1.1.2-te»achloro... 
79345    Ethane.  1.1.2.2-letrachloro-.. 
Ethene.  1,1.2.2-letrachloro- . 
Phenol.  2.3.4.6-tetrachl0(O-.. 
Beroene.  methyl- 


Mettiyt  chlofotorm 

Ethane.  1.1.2-tnchlorx>-.. 

Tnchloroettier>e 

Phenol.  2,4,5-tnchloro-.. 
Phenol.  2.4.6-lnchloro-.. 


Etfierte,  ctiloro- .. 


1 
1* 

1 
V 

r 

1000 

10 

1000 

1" 

V 
V 
V 

1* 
r 

1000 

1 

1* 
v 

1000 

10 

10 

100 

1* 


1,4 

4 

1,4 

^4 

4 

U.4 

1.2.4 

1^.4 

4 

4 

4 

4 

2.4 

2.4 

4 

1Z4 

1,4 

2.4 

2.4 

1^.4 

1.4 

^2.* 

1.4 
2.3.4 


0013 
0009 
D014 
D039 
D040 
0041 
0042 
0043 


O01O 
0011 
0045 
0046 
0047 
0048 
0049 
0015 
0050 
0051 
0052 
CX)53 
0054 
0017 
(X)55 


X 
X 
X 
C 
D 
C 
A 
C 
X 
X 
X 
X 
X 
X 
A 
C 
X 
C 
X 

c 

A 

A 

B 
X 


11^(0454) 

1(0  454) 

1(0  454) 

1000(454) 

5000(2270) 

1000(454) 

10«(4.54) 

1000it«(454) 

1«»(0.454) 

1««(0  454) 

1(0454) 

1s(0  454) 

1«(0.454) 

1«(0.454) 

10(454) 

1000(454) 

1«(0  454) 

1000(454) 

is(0454) 

1000«(454) 

10«(4.54) 

10»(4.S4) 

100(454) 

1»(0.454) 


t— Indicates  the  statutory  source  as  defir)ed  by  1.2.3,  or  4  below  ,^„„  .      ^.,.  ^  ^      o.  .,..,...> 

1— )f<*caie»  thai  (he  statulory  source  for  designalion  of  this  haisfdous  sut»taoce  under  CfcflCLA  is  CWA  Secton  31 1(D)(4). 
2— Indicates  that  the  statutory  source  for  designation  of  this  hazardous  sut)stance  under  CCRCLA  is  CWA  Section  307(a). 
3— Indicates  that  the  statutory  source  lor  designation  ol  this  hazardous  substance  under  CERCLA  is  CAA  Section  1 12. 
4— Indicates  that  ttie  statutory  source  tor  designation  ol  this  hazardous  sutistance  under  CERCl-A  is  RCTIA  Section  3(X)1. 

1  *— Indrcates  that  the  1  -pound  RQ  is  a  CERCLA  sututory  RQ_ 

»— Indicates  that  the  HO  is  subiect  to  change  when  the  assessment  ol  potential  carcinogenicity  and/or  chronic  toxicity  is  completed. 

««-lndKates  that  an  adiusledRQ  IS  proposed  m  a  speaiateNPHM  (50  FR  13154.  Apri  4,  1985). 

B»»_The  Agency  may  ad)usl  tt<e  RO  lor  methyl  isocyanate  m  a  tuture  rulematiin^:  urrtil  then  ttw  statutory  l-pourtd  RQ  appKea. 


|FR  Doc.  86-13033  Filed  6-12-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Part  571 

(Docket  No.  81-11;  Notice  191 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  This  notice  responds  to 
comments  on  a  notice  of  proposed 
rulemaking  published  on  May  13. 1985, 
proposing  a  new  standardized 
replaceable  light  source  for  headlamps 
to  be  known  as  Type  HB2.  and  to  be 
based  upon  the  ECE  H-4  bulb.  NHTSA 
has  decided  that  the  comments  require 
the  issuance  of  a  further  proposal  on  the 
HB2  light  source.  This  notice  is  in  the 
form  of  an  amendment  to  the  earlier 
proposal.  It  also  proposes  additional 
figures  to  describe  HB2.  Only  HB2  bulb 
and  socket  dimensional  issues  and  bulb 
rating  and  performance  will  be  covered 
in  this  notice.  Other  HB-2  issues  will  be 
addressed  in  the  next  rulemaking  action. 
The  proposed  bulb  filament  and  bulb/ 
socket  fit  tolerances  have  been 
modified.  The  'A  degree  reaim 
allowance  in  the  photometric  test  would 
be  prohibited  for  the  HB2. 

Other  aspects  of  the  May  1985 
proposal  concerning  the  HB2  remain 
unchanged. 

DATES:  Comments  closing  date  for  the 
proposal  is  July  14. 1986.  Any  request  for 
an  extension  of  time  in  which  to 
comment  must  be  received  not  later 
than  10  days  before  that  date  (49  CFR 
553.19).  Effective  date  of  the  amendment 
would  be  30  days  after  publication  of 
the  final  rule  in  the  Federal  Register. 
ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number  and 
be  submitted  to:  Docket  Section, 
NHTSA.  Room  5109.  Nassif  Building,  400 
Seventh  St.  SW,  Washington.  D.C.  20590 
(Docket  Hours  are  from  8  a.m.  to  4  p.m.). 
FOR  FURTHER  INFORMATION  CONTACT: 
)ere  Medlin,  Office  of  Rulemaking, 
NHTSA.  Washington.  DC  (202-426- 
1714). 

SUPPI^MENTARY  INFORMATION:  On  May 
13. 1985,  NHTSA  proposed  amendments 
to  Federal  Motor  Vehicle  Safety 
Standard  No.  108,  Lamps,  Reflective 
Devices,  and  Associated  Equipment,  to 
allow  three  new  types  of  standardized 
replaceable  light  source  to  be  used  in 
replaceable  bulb  headlamp  systems  on 
motor  vehicles  (50  FR  19961).  to  be 
known  as  HB2,  HB3,  and  HB4.  Standard 
No.  108  was  amended  on  May  2, 1986  to 


adopt  the  HB3  and  HB4  light  sources  (51 
FR  16325).  Final  action  was  deferred  on 
the  HB2  light  source,  a  variation  of  the 
European  H-4  bulb,  which  would 
incorporate  both  upper  and  lower  beam 
filaments. 

In  its  proposal,  NHTSA  stated  its 
belief  that  some  modification  to  the 
interface  between  the  bulb  and  socket 
was  needed  to  distinguish  between 
existing  lamp  systems  that  use  the 
existing  H-4  bulb  and  those  that  would 
use  the  proposed  HB2  source.  Such  a 
modification  would  help  prevent 
inadvertent  misuse  of  light  source  and 
lamp  assemblies  which  may  be 
available  and  legal  for  motorcycle 
headlamp  use  under  Standard  No.  108, 
but  which  do  not  meet  all  the 
specifications  set  forth  for  passenger  car 
headlamps.  Concerned  over  the 
potential  safety  problem  of  excessive 
glare  which  might  result  from  such 
misuse,  NHTSA  proposed  changing  the 
location  of  one  mounting  lug  and  adding 
a  slot  in  the  mounting  ring  of  the  bulb 
plus  a  matching  slot  and  new  lug  to  be 
located  in  the  socket  of  the  reflector 
assembly.  To  assure  the  capability  of 
mechanical  aim,  NHTSA  also  proposed 
specifications  for  tolerance  and  fit 
between  the  HB2  light  source  and  the 
headlamp  socket  which  are  comparable 
to  those  required  since  1983  for  the 
standardized  replaceable  light  source. 
NHTSA  believed  that  this  would  help 
reduce  the  errors  associated  with 
mechanical  aiming  that  would  exist  if 
the  ECE  specifications,  which  have  no 
socket  dimensions  and  are  not  designed 
for  mechanical  aim,  were  adopted. 
NHTSA  proposed  no  specific  tolerances 
for  the  filament  of  the  HB2  light  source, 
but  these  were  proposed  indirectly 
through  the  general  requirement  that 
HB2  be  designed  to  conform  to 
applicable  ECE  specifications.  Under  the 
May  1985  proposal,  a  test  voltage  of  13.2 
was  propose,  for  measurement  of 
maximum  power  and  luminous  flux. 
Finally,  the  method  of  locating  the  black 
cap  was  contained  in  a  note  in  the 
drawings  describing  the  HB2. 

General  Comments 

The  principal  commenters  on  the 
proposed  HB2  light  source  were  lighting 
manufacturers:  OSRAM.  Hella.  Thorn, 
GTE  Sylvania,  Philips  Co.,  and  General 
Electric  Corp.  Four  vehicle 
manufacturers  also  commented: 
Volkswagen.  Rolls  Royce,  Ford  Motor 
Co..  and  General  Motors.  OSRAM  and 
Philips  favored  a  new  light  source  which 
differed  from  the  existing  H-4  bulb  in 
that  reduced  filament,  filament-to- 
shield,  and  filament  location  tolerances 
would  be  specified  and  a  new 
specification  for  socket  fit  would  be 


provided.  OSRAM  initially  argued  that 
tighter  tolerances,  which  it  suggested. 
can  be  met  and  are  required  to  assure 
good  aim  with  mechanical  aimers  on 
replaceable  bulb  headlamps,  but 
subsequently  both  OSRAM  and  Philips 
argued  that  tighter  filament  tolerances 
to  the  extent  previously  suggested  are 
not  necessary.  GTE  Sylvania.  GE  and 
Ford  opposed  use  of  the  existing  H-4.  In 
support  of  its  comment.  Ford  asserted 
that  with  the  H-4  there  was  excessive 
vertical  aim  variability  using  mechanical 
aiming  techniques,  a  deficiency  in 
specifications,  a  possible  reduced 
visibility  of  overhead  and  side-mounted 
signs  due  to  the  beam  pattern,  and  a 
possible  reduction  in  seeing  distance 
when  vehicles  equipped  with  H-4  light 
source  headlamps  meet  vehicles  using 
headlamps  on  the  current  lower  beam. 
NHTSA  has  considered  these  comments 
carefully  in  developing  this 
supplemental  notice. 

Design  of  the  base  of  the  HB2 

The  issue  is  whether  the  design  of  the 
base  of  the  HB2  should  be  different  from 
the  design  of  the  base  of  the  ECE  H-4. 
The  May  1985  notice  proposed  that  there 
be  a  difference  in  order  to  minimize  the 
potential  misuse  of  high-candela  bulbs 
that  were  unsuitable  for  passenger  car 
headlamps.  This  original  proposal  was 
objected  to  by  virtually  every 
conunenter  on  the  grounds  that  it  would 
result  in  increased  manufacturing  costs, 
and  probably  would  not  have  the  effect 
desired  by  the  agency  as  illegal  versions 
could  be  easily  developed.  The  agency 
now  proposes  using  the  H-4  with  an 
ECE  P43t-38  base  but  with  tighter  fit 
tolerances.  However,  several  concerns 
have  been  raised  about  taking  this 
approach. 

One  of  these  concerns  is  misuse  of 
existing  bulbs  tha.t  are  mechanically 
interchangeable  in  H-4  lamp  sockets, 
characterized  by  a  lack  of  black  caps, 
excessively  high  wattage,  inadequate 
dimensional  controls,  etc.,  which  could 
produce  excessive  glare  for  oncoming 
motorists.  There  are  two  types  of 
potential  misuse  that  can  be  associated 
with  bulbs  that  are  mechanically 
interchangeable  in  H-4  lamp  sockets, 
deliberate  and  inadvertent.  Some 
vehicle  owners  could  deliberately  install 
high-candela  or  noncomplying  light 
sources  because  they  believe  that  their 
use  will  result  in  increased  "seeing 
light"  with  the  effect  that  other  drivers 
on  the  highway  could  be  faced  with 
unacceptable  glare  levels.  Therefore,  the 
argument  runs,  deliberate  misuse  must 
be  prevented  to  protect  other  drivers. 

The  agency  believes  that  periodic 
motor  vehicle  inspection  in  every  State 


would  be  the  most  effective  way  to 
prevent  deliberate  misuse.  However,  not 
all  States  have  periodic  inspections.  One 
method  to  help  prevent  long-term, 
deliberate  misuse  would  be  to  stop  the 
production  or  U.S.  distribution  of  high 
power  H-4s  with  the  P43t-38  base  that 
would  be  compatible  with  the  base  of 
the  HB2.  However,  there  does  not  seem 
to  be  any  legal  means  to  stop  such 
production  or  distribution  since  H-4 
bulbs  may  be  used  in  motorcycle 
headlamps.  There  is  already  concern 
about  the  current  supply  of  high-candela 
bulbs  presently  in  the  U.S.  replacement 
market  and  the  short-term  misuse 
problems  that  may  result.  The  counter 
argument  is  that,  although  misuse  is 
possible,  there  is  no  indication  that  it 
would  occur  to  a  significant  degree,  and 
that  the  problem  appears  to  be  largely 
hypothetical.  This  line  of  reasoning 
concludes  that  NHTSA  regulations 
cannot  cover  every  conceivable  instance 
of  possible  misuse  and  should  focus  on 
demonstrated  safety  hazards. 

The  agency  is  also  concerned  that 
Standard  No.  108's  allowance  of  H-4 
bulbs  on  motorcycles  could  lead  to 
limited  deliberate  or  inadvertent  misuse 
on  passenger  cars  and  that  H-4's  could 
produce  excessive  glare  because  of  their 
fit  and  filament  tolerances.  To  prevent 
inadvertent  misuse,  the  agency  is 
proposing  requirements  that  would 
distinguish  the  HB2,  and  its  reflector, 
from  motorcycle  headlamps  (both  bulbs 
and  reflector),  using  an  H-4  or  similar 
bulb.  The  lens  and  the  bulb  of  a 
motorcycle  headlamp  produce  a  beam 
pattern  meeting  SAE  Recommended 
Practice  1584,  different  than  that  of  an 
automotive  headlamp.  Therefore 
NHTSA  is  proposing  that  for  nonsealed 
beam  motorcycle  headlamps  using  other 
than  the  standardized  replaceable  light 
sources  allowed  in  Standard  No.  108, 
both  the  bulb  and  the  lens  of  the 
headlamp  must  be  marked  "For 
Motorcycle  Use  Only".  The  agency 
believes  that  these  proposed 
requirements  for  marking  bulbs  and 
headlamps  should  be  adequate  to 
reduce  substantially  or  prevent 
inadvertent  misuse.  It  requests  comment 
on  the  validity  of  this  opinion,  and  on 
the  proposed  method  for  reducing  the 
likelihood  of  misuse.  It  also  welcomes 
other  suggestions  for  reducing  misuse. 
Virtually  all  manufacturers  opposed 
the  unique  cap  and  base  for  HB2  which 
was  proposed  in  the  initial  notice.  They 
argued  that  such  a  requirement  would 
increase  cost  considerably  and  would 
not  stop  illegal  wattage  or  design  (no 
black  cap)  bulbs  since  illegal  versions  of 
the  new  design  could  be  easily 
developed.  In  addition,  they  submitted 


that  the  net  result  would  be  proliferation 
of  types  of  H-4  bulbs. 

NHTSA  agrees  that  a  prohibition  of 
the  H-4  base  design  is  unnecessary  and 
that  it  is  almost  impossible  to  stop 
deliberate  misuse  of  other  light  sources 
which  are  mechanically  interchangeable 
with  H-4. 

Tolerances  on  the  Fit  Between  the  Base 
and  Socket  Of  the  HB2 

In  the  proposal  of  May  1985.  the  basic 
reference  for  dimensions  of  the  HB2  was 
ECE  Regulation  20.  This  reference  does 
not  contain  specifications  for  the  bulb 
socket,  and  NHTSA's  specifications 
were  derived  from  lEC  Publication  61- 
2D  (Proposed  Sheets  7004-3^-3  and 
7005-39-3  (for  lEC  Publication  61), 
which  provide  specifications  for  the  cap 
and  socket).  Some  commenters 
recommended  ECE  Regulation  37  Rev.  1 
as  a  more  appropriate  reference.  They 
also  suggested  lEC  Publication  61  for  the 
cap  and  socket.  From  these  references 
NHTSA  has  selected  the  reflector  bulb 
cavity  P43t  and  the  assembled  base 
P43t-38  as  the  most  appropriate 
specification  for  HB2. 

NHTSA  initially  proposed  a  tight 
tolerance  for  dimension  L  on  both  the 
bulb  and  socket.  In  the  May  1985 
proposal,  the  agency  reduced  the 
tolerance  of  the  socket  dimension  L  to 
promote  better  fit.  OSRAM 
recommended  that  the  tolerance  for 
critical  fit,  dimension  M  on  both  the 
bulb  cap  and  holder,  be  reduced. 
NHTSA  tentatively  agrees  that  a 
reduced  range  for  this  dimension  would 
provide  better  aim,  and  is  proposing  it 
and  other  changes. 

The  initial  comments  of  OSRAM  and 
Hella  and  also  comments  from  Philips. 
Volkswagen,  Rolls  Royce.  CM  and  GE 
suggested  use  of  the  existing  H-4  bulb 
but  with  reduced  filament,  filament-to- 
shield,  and  filament  location  tolerances, 
and  a  new  socket  fit  specification. 
OSRAM  suggested  new  reduced  base/ 
socket  fit  and  internal  bulb  filament 
tolerances — reduced  from  ECE  values — 
which  in  its  view  assure  that  beam 
pattern  and  aim  requirements  are  met 
after  bulb  replacement  when  using 
mechanical  aiming.  According  to  the 
commenters,  this  approach  fosters 
international  harmonization  whereas  the 
approach  proposed  by  the  agency  does 
not.  Thorn  commented  on  the  proposed 
ring  and  socket  dimensions  and 
suggested  changes  in  tolerance  to 
improve  manufacturability.  OSRAM  and 
Volkswagen  suggested  new  ECE 
references  for  referral  to  the  H-4  bulb 
and  socket. 

The  agency  believes  there  is  merit  in 
these  suggestions  and  is  accordingly 
proposing  reductions  in  tolerance  on 


reflector  cavity  dimensions  L,  M,  Zi  Z, 
and  the  angle  locating  the  two  lower 
sockets  for  reference  lugs  for  the  HB2. 
HB2  cap  tolerance  reductions  are  also 
proposed  on  dimensions  M.  Zi,  and  on 
the  angle  locating  the  two  lower  sockets 
for  the  reference  lugs  for  the  HB2.  This 
tighter  bulb-socket  fit  should  assure 
correct  aim  with  "any  bulb"  in  a 
mechanically  aimed  headlamp  using  the 
HB2. 

The  agency  proposes  to  place  tight 
tolerances  on  the  outermost  diameter  of 
the  flange  on  the  bulb  and  mating 
cylinder  of  the  socket,  (dimension  M), 
and  also  to  adjust  the  dimension  of  the 
alignment  slots  in  the  socket  (dimension 
Zi  and  Z)  to  be  compatible  with  the 
width  of  the  corresponding  tab  on  the 
bulb.  Also,  in  order  to  prevent  improper 
fit  of  the  light  source  in  the  socket,"  the 
agency  proposes  reducing  the  fit 
tolerances  on  the  angle  locating  the  two 
lower  sockets  for  the  HB2  reference  lugs 
and  Zi,  in  the  reflector  socket,  by 
adopting  an  optional  requirement  on  fit 
which  is  contained  in  lEC  Publication  61 
Sheet  7005-39-3  Note  3  (Lamp  holder 
P43  for  Lamps  with  Cap  P43t-38). 

Poor  bulb  fit  in  the  reflector  socket 
produces  misaim.  Vertical  misaim  can 
produce  either  loss  of  seeing  distance  or 
excessive  glare  light  for  oncoming 
motorists.  The  proposed  adoption  of 
these  dimensions  and  tolerance  should 
assure  proper  fit  and  aim  in 
mechanically  aimed  headlamps. 

Tolerance  on  the  Location  ofHB2 
Filaments 

Many  commenters  pointed  out  that 
the  tolerances  on  the  location  of  the 
filament  have  a  major  effect  on  the 
accuracy  of  aim  after  both  replacement. 
The  consensus  of  the  commenters 
including  initial  OSRAM  and  Philips 
comments  was  that  the  tolerance  in  the 
May  1985  proposal  were  not  sufficiently 
small  to  assure  proper  aim  after  bulb 
replacement. 

VW.  in  cooperation  with  OSRAM, 
provided  data  on  photometric  output  of 
two  headlamps,  a  7-inch  diameter 
"Bobi"  and  a  Hella  VW  Jetta  SAE 
modified  rectangular  lamp.  Both  lamps 
were  designed  to  provide  a  beam 
pattern  complying  with  Standard  No. 
108.  H-4  bulbs  were  used  which  had 
filaments  located  at  the  nominal 
filament  position  as  well  as  positions 
which  were  at  the  extremes  of  the  ECE 
tolerances  (ECE  Regulation  37). 
Additionally,  Philips  provided  a 
theoretical  study  of  the  effect  of  filament 
location. 

OSRAMs  and  Philips  second 
comments  to  the  docket  reflect  their 
revised  positions  after  the  investigations 
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of  the  enect  of  the  maximum  permissible 
ECE  out-of-tolerance  filament  positions. 
These  concluded  that  the  H-4  bulb — 
when  manufactured  within  the  tolerance 
as  specified  in  ECE  Regulation  37 — is 
capable  of  satisfactory  aim  retention 
and  full  compliance  with  the 
photometric  requirements  as  set  forth  in 
SAE  I579c  when  inserted  in  headlamps 
designed  to  produce  SAE  light  patterns. 

However,  the  agency  believes  that 
there  are  two  points  which  OSRAM  and 
Philips  have  overlooked  in  reaching  this 
conclusion.  The  Hrst  point  is  the  fact 
that  the  lumen  output  of  production 
bulbs  can  be  approximately  10  percent 
higher  or  lower  than  the  output  of  the 
bulbs  they  referenced.  A  review  of  the 
VW/OSRAM  photometric  data  shows 
that  a  10  percent  increase  or  decrease  at 
many  of  the  test  points  would  have 
resulted  in  failure  to  meet  Standard  No. 
lOS's  specifications.  The  second  point  is 
whether  it  is  appropriate  to  use  a  ±Vt 
degree  reaim  on  high  gradient 
headlamps  every  lime  the  bulb  is 
replaced.  The  allowance  for  a  V*  degree 
reaim  appears  as  a  footnote  to  the  test 
point  tables  of  SAE  J579c  incorporated 
into  Standard  No.  108. 

There  are  several  aspects  of  this 
provision  which  raise  the  question 
whether  it  is  appropriate  to  use  it  in  the 
way  that  OSRAM  has.  One  aspect  is  the 
rationale  behind  its  inclusion  in  SAE 
J579c.  The  original  purpose  for  the  V* 
degree  reaim  alfowance  was  to 
accommodate  the  level  of  accuracy  of 
mounting  and  aiming  equipment  that 
was  available  in  the  late  1960's.  The  V* 
degree  reaim  assured  manufacturers 
that,  if  a  sealed  beam  headlamp  (the 
only  headlamp  that  was  permitted  for 
passenger  cars  at  that  time)  were 
mounted  and  aimed  in  two  different 
laboratories,  the  results  would  be  more 
likely  to  be  repeatable.  Thus,  the 
original  intent  of  allowing  V*  degree 
reaim  was  to  compensate  for  variations 
in  accuracy  of  laboratory  equipment. 
Now  SAE  1579c  permits  ±  V*  degree 
tolerance  in  any  direction  at  any  test 
point.  In  addition,  VW  in  its  comments 
to  the  proposal  on  the  HB-1  black  cap 
(Docket  No.  81-11:  Notice  15),  stated 
that  V*  degree  reaim  "is  not  related  to 
niament  tolerances  and  it  is  not 
appropriate  to  apply  this  requirement  to 
any  given  headlamp/bulb  combination 
for  maintaining  photometric  test  point 
values."  This  historical  perspective 
suggests  that  it  is  inappropriate  to  apply 
a  V*  degree  reaim  to  replaceable  bulb 
headlamps  when  considering  the 
variations  in  performance  that  result 
from  interchangeable  bulbs.  This  also 
appears  to  be  the  position  of  Ford  in  its 


comments  to  Notice  15  on  filament 
tolerances  for  the  HB3  and  HB4. 

Another  aspect  relevant  to  the  V* 
degree  reaim  is  that  it  was  introduced 
for  sealed  beam  headlamps,  which,  at 
that  time  (the  late  1960's),  had  smooth 
beam  patterns  with  relatively  small 
gradient  photometric  patterns  and  when 
the  use  of  high  gradient  headlamp  bulbs 
such  as  the  H-4  was  not  contemplated. 
For  example,  a  shift  of  V*  degree 
ordinarily  might  change  the  intensity  by 
no  more  than  1000  cd  at  a  test  point  but. 
with  the  sharp  cut-off  beam  pattern 
which  is  produced  by  the  H-4.  a  shift  of 
V4  degree  can  produce  a  5000  cd.  change 
in  intensity.  This  would  allow  the 
intensity  at  a  test  point  such  as  V4D-1 
V^R  to  be  as  low  as  3000  cd..  compared 
to  the  8000  cd.  minimum  specified  in 
Standard  No;  108.  Based  on  this  data, 
NHTSA  proposes  not  to  allow  %  degree 
reaim.  This  is  a  change  from  the  May 
1985  HB2  proposal. 

However,  photometric  test  data 
provided  by  VW  and  OSRAM  shows 
that  it  is  not  possible  to  meet 
photometric  requirements  upon  bulb 
replacement  without  ±  Vi  degree  reaim 
when  using  replacement  bulbs  which 
cover  the  full  range  of  permissible  ECE 
H^  filament  tolerances.  Therefore  if 
±  V*  degree  reaim  is  stricken,  it  is  also 
necessary  to  have  filament  tolerances 
lower  than  permissible  ECE  values. 

As  previously  discussed,  OSRAM  and 
Philips  recommended  reduced  bulb 
filament  tolerances,  indicating  that  they 
can  meet  these  tolerances.  With  a 
combination  of  disallowance  of  reaim 
and  these  suggested  reduced  tolerances, 
a  solution  appears  possible.  The  agency 
therefore  proposes  to  eliminate  the  V* 
degree  reaim  allowance  on  each  test 
point  during  photometric  testing,  adopt 
the  reduced  bulb  Tilament  tolerances 
that  were  initially  suggested  by  OSRAM 
and  Philips,  and  adopt  bulb/socket  Ht 
tolerances  which  are  revised  from  the 
May  1985  proposal. 

The  agency  has  chosen  this 
rulemaking  approach  because  it 
provides  a  more  equitable  sharing  of  the 
.  photometric  compliance  burden 
between  bulb  and  headlamp 
manufacturers.  It  assures  that  good 
mechanical  aim  will  occur  with  "any 
bulb",  and  that  photometric 
requirements  can  be  met  without  a  ±Va 
degree  reaim.  It  reduces  the  potential 
safety  problem  of  either  excessive  light 
above  the  horizontal  (glare)  or 
insufTicient  seeing  distance  due  to 
inadequate  light  at  the  seeing  distance 
point — both  of  which  can  easily  occur 
because  of  the  high  gradient  in  the  light 
pattern  near  horizontal — caused  by  the 
shield  over  the  low  beam  filament.  It  is 


practicable  because  it  proposes 
tolerance  reductions  recommended  by 
major  European  light  source 
manufacturers.  OSRAM  and  Philips. 
Finally,  it  promotes  international 
harmonization  without  degrading  safety. 
The  agency  also  specifically  requests 
comments  on  whether  or  not  to  apply 
prohibitions  of  Vi  degree  reaim  to 
headlamps  using  light  sources  other  than 
HB2  since  the  rationale  for  not  allowing 
V*  degree  reaim  can  also  be  applied  to 
other  headlamp  types  allowed  in  the 
current  standard.  The  agency  however, 
believes  that  this  is  a  more  critical  issue 
with  the  HB2  because  of  its  higher 
gradient  light  intensity  characteristic. 
Comment  is  also  requested  on  the 
appropriateness  of  the  revised  proposal 
on  fit  and  filament  tolerance  reductions. 

BuJb  Rating,  Performance  Requirements 

NHTSA  originally  proposed  that 
maximum  power  and  luminous  flux  be 
measured  at  13.2  volts.  General  Motors 
commented  that  the  photometric  tables 
were  established  for  12.8  volts,  and  that 
the  test  voltage  and  luminous  flux 
specified  for  all  other  headlamps  was 
12.8  volts.  A  headlamp  designed  for  13.2 
volts  would  have  an  effective  lower 
intensity  when  installed  on  a  vehicle.  It 
recommended  that  the  HB2  bulb  use  a 
design  voltage  of  12.8  volts,  and  that  the 
design  liuninous  flux  be  changed  from 
1000  to  910  lumens  on  the  lower  beam 
and  from  1650  to  1500  lumens  on  the 
upper  beam  (with  tolerances  of  10 
percent  for  each).  The  agency 
tentatively  agrees  with  this  comment, 
and  is  proposing  these  values. 

On  the  issue  whether  to  permit  "other 
means"  of  the  type  of  obscuration  that  is 
provided  by  the  "black  cap",  neither  the 
HBl  nor  the  HB4  would  have  such  an 
alternative  means,  under  the  May  1985 
proposal,  it  is  proposed  the  note  in  the 
ECE  H-4  drawings  which  allow 
obscuration  by  means  other  than  a 
black  cap  on  the  bulb  be  deleted  from 
the  drawings  that  describe  the  HB2. 

NHTSA  has  considered  this  proposal 
and  has  determined  that  it  is  not  major 
within  the  meaning  of  Executive  Order 
12291  "Federal  Regulation"  or 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures,  and  that  neither  a 
regulatory  impact  analysis  nor  a  full 
regulatory  evaluation  is  required. 
However,  a  preliminary  regulatory 
evaluation  has  been  prepared  for  the 
May  13. 1985  notice  and  placed  in  the 
public  docket  Since  use  of  the  proposed 
replaceable  light  source  is  optional,  the 
proposal  would  not  impose  additional 
requirements  or  costs  but  would  permit 


manufacturers  greater  flexibility  in  the 
use  of  headlighting  systems. 

NHTSA  has  analyzed  this  proposal 
for  the  purpose  of  the  National 
Environmental  Policy  Act.  Tlie  proposal 
may  have  a  small  positive  effect  on  the 
human  environment  since  the  weight 
and  quantity  of  materials  used  in  the 
manufacture  of  headlamps  would  be 
reduced. 

The  agency  has  also  considered  the 
impacts  of  this  proposal  in  relation  to 
the  Regulatory  Flexibility  Act.  I  certify 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  no  initial  regulatory 
flexibility  analysis  has  been  prepared. 
Manufacturers  of  motor  vehicles  and 
headlamps,  those  affected  by  the 
proposal,  are  generally  not  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Finally,  small 
organizations  and  governmental 
jurisdictions  would  not  be  significantly 
affected  since  the  price  of  new  vehicles, 
headlamps,  and  aimer  adjusters  will  be 
minimally  impacted. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 


considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

The  engineer  and  lawyer  primarily 
responsible  for  this  proposal  are  Jere 
Medlin  and  Taylor  Vinson  respectively. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571-( AMENDED] 

In  consideration  of  the  foregoing  the 
proposal  to  amend  49  CFR  Part  571  and 
§  571.108,  Motor  Vehicle  Safety 
Standard  No.  108  Lamps,  Reflective 
Devices,  and  Associated  Equipment, 
published  on  May  13, 1985  (50  FR 19961). 
would  be  amended  as  follows: 

1.  The  authority  citation  for  Part  571 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401, 1403. 1407; 
delegation  of  authority  at  49  CFR  1.50. 

{571.106    [Amended] 

2.  The  proposed  definition  of 
"Standardized  replaceable  light  source" 
in  S3  Definitions  is  revised  to  read: 

***** 

"Standardized  replaceable  light 
source"  means  an  assembly  of  a 
capsule,  base,  and  terminals  as 
described  in  Figure  3  (Type  HBl).  Figure 
19  (Type  HB3),  Figure  20  (Type  HB4), 
and  Figures  W,  X,  Y,  and  Z  (Type  HB2). 

3.  A  new  paragraph  S4.1.1.30  would  be 
added  to  read: 

***** 

S4.1.1.30  Each  replaceable  bulb 
headlamp  that  is  designed  to  meet  the 
photometric  requirements  of  SAE 
Recommended  Practice  ]584,  and  which 
is  equipped  with  a  bulb  other  than  a 
standardized  replaceable  light  source, 
shall  have  the  words  "For  Motorcycle 
Use  Only"  in  letters  not  less  than  4  mm 
(.157  mm)  in  height  permanently  marked 
on  the  lens  and  the  bulb. 


4.  In  paragraph  S4.1.1.36.  the  proposed 
revision  of  paragraph  (a)(1)  is  revised  to 
read: 


(a)(1)  Each  replaceable  bulb  headlamp 
shall  include  components  which  are 
designed  to  conform  to  the  applicable 
specifications  of  paragraph  S4.1.1.38  and 
paragraph  S4.1.1.39.  and,  as  applicable 
Figure  3  Specifications  for  the  Type  HBl 
Standardized  Rephceobie  Light  Source, 
Figures  W,  X,  Y,  and  Z  Specifications 
for  the  Type  HB2  Standardized 
Rephceable  Light  Source,  Figure  19 
Specifications  for  the  Type  HB3 
Standardized  RephceobJe  Light  Source, 
or  Figure  20  Specifications  for  the  Type 
HB4  Standardized  Replaceable  Light 
Source. 

5.  In  the  proposed  revision  of 
paragraph  (b)(2)  of  S4.1.1.36.  the  period 
at  the  end  of  "December  1978"  is 
removed,  and  the  following  language 
added:  ",  except  that  V*  degree  reaim  is 
not  allowed  at  test  points  when  the  HB2 
light  source  reproduces  the  beam  in 
vvfaole  or  in  part." 

6.  The  second  sentence  in  proposed 
paragraph  S4.1.1.39(a)  is  revised  to  read: 
"A  Type  HB2  light  source  shall  be 
designed  to  conform  to  the  dimensions 
specified  in  Figures  W,  X,  Y  and  Z." 

7.  The  specification  table  in  proposed 
paragraph  S4.1.1.39(b)  is  revised  as 
follows: 

a.  In  the  column  headed 
"Specification",  the  word  "Minimum"  is 
deleted. 

b.  In  the  column  beaded  "Lower       ' 
beam",  the  maximum  power,  watts,  for 
HB2  is  changed  to  "65,"  and  the 
luminous  flux,  lumens,  for  HB2  is 
changed  to  "910  plus  or  minus  10%." 

c.  In  the  column  headed  "Upper 
beam",  the  maximum  power,  watts,  for 
HB2  is  changed  to  *72,"  and  the 
luminous  flux,  lumens,  for  HB2  is 
changed  to  "1500  plus  or  minus  10%." 

8.  The  second  sentence  in  proposed 
paragraph  S4.1.1.39(d)  is  revised  to  read: 
'The  test  voltage  shall  be  design  voltage 
12-8V." 

9.  In  proposed  paragraph  S6.1 
Photometry,  the  following  is  added: 
between  "applicable."  and  "after": 
"except  that  Vt  degree  realm  is  not 
allowed  at  test  points  when  an  HB2  light 
source  produces  the  beam  in  whole  or  in 
part.". 

10.  Figures  W,  X,  Y.  and  Z  are 
proposed  to  be  added  to  §  571.108  as  set 
forth  below. 

Issued  on;  June  4, 1986. 
Barry  Felrica, 
Associate  Administrator  for  Rulemaking. 
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Obscuration 


Reference  Lug 


Lower  Beam 


Ground 


Upper  Beam 


Reference 

Dimension 

Tolerance 

e 

28.5 

+  0.35 
-0.15 

P 

28.95 

— 

m(1) 

max.  60.0 

— 

s|2) 

45.0 

a(3) 

max.  40° 

-    1 

-Reference  Plane  (0) 

Reference  Axis 


Dimensions  in  millimeters 

The  drawings  are  not  mandatory;  their  sole  purpose    . 

is  to  show  which  dimensions  must  be  verified. 

(0)  The  reference  plane  is  the  plane  fomied  by  the  seating  points  of  the  three  lugs  of  the  base 

ring. 
1 1 )  "m"  denotes  the  maximum  length  of  the  light  source. 

(2)  It  must  be  possible  to  insert  the  light  source  into  a  cylinder  of  diameter  's'  concentnc  with 
the  reference  axis  and  limited  at  one  end  by  a  plane  parallel  to  and  20  mm  distant  from 
the  reference  plane  and  at  the  other  end  by  a  hemisphere  of  radius  s/2. 

(3)  The  obscuration  must  extend  at  least  as  far  as  the  cylindrical  part  of  the  glass  bulb.  It  must 
also  overlap  the  internal  shield  when  the  latter  is  viewed  in  a  direction  perpendicular  to  the 
reference  axis. 

Figure    W      .  Type  HB-2  Replaceable  Light  Source  - 

Dimensional  Specifications 


POSJTION  OF  SHIELD. 


33.0 


Reference  Axis  (8) 


POSITION  OF  FILAIVIENTS. 


33.0 


Reference  Axis  (8) 
.-  Axis  of  Lower-Beam  Filament 


Reference  Axis  (8) 


--H  (10) 


(Also  see  continuation  page) 


Figure     /-l 


Type  HB-2  Replaceable  Light  Source  — 
Shield  and  Filament  Position 
Dimensional  Specifications 
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Reference 


a26* 


a/23.5* 


b,/29.5' 
b,/33* 


Dimension 


0.8 


0.8 


Tolerance 


±0.20. 


±0.20 


±0.20 


b2/29.5* 


b2/33* 


c'29.5* 


b,/29.5vm" 


±0.20 


±0.20 


b2/29.5vm** 


0.6 


c/33* 


e(6) 


f(4K5H7) 


c/29.5vm" 


minO.1 


±0.20 


Dimension 


g/26* 


Reference 


g/23.5* 


h/29.5* 


h/33* 


±0.30 


±0.30 


28.5 


1.7 


+  0.35 
-0.15 


R(5H7) 


c(5H5) 


P/33* 


Tolerance 


±0.3 


±0.3 


±0.2 


h/29.5vm  " 


4.5 


5.5 


-0.30 
+  0.30 


q/33* 


bi-bj 


Depends  on  the 
shape  of  the  shield 


±0.35 


±0.4 


±0.8 


p-t-q 

2 


±0.6 


±0.25 


Dimension  will  be  measured  at  the  distance  from  the 
reference  plane  indicated  in  mm  afer  the  stroke. 
./29.5vm  means  the  value  measured  at  a  distance  of 
29.5  mm  from  the  reference  plane. 


Dimensions  indicated  in  the  table  above  are  measured  in  three  directions: 

Direction  ®  for  dimensions  a,  b,,  c.  d.  e,  f.  Ir  and  1C; 
<,  Direction  (D  for  dimensions  g.  h,  p  and  q; 

Direction  (D  for  dimensions  bg 
Dimensions  p  and  q  are  measured  in  a  plane  parallel  to  and  33  mm  away  Irom  the  reference  plane. 
dZ  ionsP  .b..oandharemeasuredinplanespara»eltoand20.5mmand33mmaway.rom,  ere.ere,Keplane. 

re^sLaan^9aremeasuredinplanesparalU,Uoand26.0mmand23.5mmaway.rom,.ere.erenoepla™^^^^ 
Tlhe  end  turns  o.  the  filaments  are  defined  as  being  the  first  luminous  turn  a^  the  last  lum.nous  turn  that  are 
at  substanfially  the  correct  helix  angle.  .  .  /Ti   „i  hv. 

(5)  For  the  lower-beam  filament  the  points  to  be  measured  ^'''"l. '"'^'^^^^^r!"  '"  """^       ® 
"  rater7e<k|e  ot  the  shield  with  the  outside  of  the  end  turns  defined  under  footnote  4.  _ 

,6)    e-  denoL  the  dista^e  from  the  reference  plane  to  the  beginning  of  the  lower-beam  filament  as  defined 
under  footnote  4.  r-*.     ,    r.iop.o 

(8)  The  reference  axis  is  the  line  perpendicular  to  the  reference  plane  and  passing  through  the  center  of  the 

(9)  Plate  wtrhHLne  perpendicular  to  the  reference  plane  and  pass.ng  through  the  reference  ax.s  and  through 
^  ^  me  inters^on  of  the  c.r^  of  diameter  "M "  with  the  axis  of  the  reference  lug. 

(10)  Plane  HH  is  the  plane  perpendicular  to  both  the  reference  plane  and  plane  W  and  pass.ng  through  the 
reference  axis. 

Figure    X-^     •   (Continued)  Type  HB-2  Replaceable  Light  Source  - 

Shield  and  Filament  Position 
Dimensional  Specifications 
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Lower  Beam 


Reference  Plane 

Reference  Lug 

\^ V— M H 


See  Note  (6) 


Alternative  Form 
of  Nose 


(Also  see  continuation  page) 


Figure    /-Jt 


Type  HB-2  Replaceable  Light  Source  - 

Assembled  Base  P43t-38  on  Finished  Light  Source  - 

Dimensional  Specifications 
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Dimension 


A,  (8) 


AzOO) 


B. 


Min. 


I 


Max. 


25.0 


21.94 


0.7 


7.7 


22.0 


03 


Dimension 


Q<2)(7) 


8.1 


3.0 


E, 


F, 


J 


11.8 


6.8 


8.5 


17.0 


3.3 


13.6 


10.3 


U 


V(2)(5) 


Min. 


8.5 


1.3 


0.5 


5.0 


Max. 


1.7 


6.0 


(9) 


9.0 


K(10) 


L(2)(4) 


M(3) 


N 


P(2)(7) 


1.9 


17.9 


2.1 


2.0 


W 


37.8 


42.9 


51.6 


15.3 


38.0 


43.0 


52.0 


15.5 


Z, 


6.3 


1.8 


6.5 


22 


1.1 


7.9 


6.0 


a 


P 


1.3 


32.0 


8.0 


6.2 


(9) 


44»40" 


45»20' 


Dimensions  in  millimeters. 

The  drawing  is  intended  only  to  indicate  the  dimenstons 

essential  for  interchangeability 

/ix  Tho  fnm,  nl  this  Dart  of  the  ring  is  optional  and  may  be  flat  or  recessed.    However. 
^'^  J^'to^sJ^arti'such  t^lat  rt  v^l.  not'cause  any  abnonnal  glare  from  the  tower  t>eam 

fi^Xi  Z  m  source  is  in  its  nomiat  operating  positton  m  the  vehicle 
io\  ThL<j  dimension  is  measured  at  ttie  reference  plane. 
J?)  S^^ensT^s  the  diameter  on  which  the  light  source  is  centered  when  checK.ng  .ts 

(4)  te^r  Imll^aS^tr^rty  of  cylinder  L  wrth  respect  to  the  drde  of  diameter 

(5)  ^e  mSrm  allowable  displacement  of  t^^  ^«"^«\°' f,.  ^^  j;^if  o' irmm""^ 
through  the  centers  of  the  reference  lug  and  the  circle  of  diameter  M  is  0.05  mm.  The 

sides  of  the  nose  shall  not  bend  outwards. 

m  ISSl^  Q  denotes  the  minimum  wkfth  over  which  both  the  minimum  and  maximurr. 
^  ^  STSIr^ensI^  P  shall  be  measured.  Outside  dimension  Q.  the  maximum  limit  for 

(8)  re':fans'ofil."ring1^^^^^  headlamp  shall  not  encroach  on  ttjs  cylindnca. 
^®^  I^ne  which  e«^s  over  the  full  length  of  the  sheil  shown  on  this  side  of  the  nng. 

(9)  The  radius  r  shall  be  equal  to  or  smaller  than  dimension  U. 

(10    Beyond  distance  K.  in  the  direction  of  the  contact  tabs,  both  the  minimum  and  the 
maximum  limits  of  dimension  A2  shall  be  measured. 


Figure    V-2- 


(Continued)  Type  HB-2  Replaceable  Light  Source  - 
Assembled  Base  P43t-38  on  Finished  Light  Source  - 
Dimensional  Specifications 
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Direction  of 
Insertion 

(Bulb  First) 


M- 

Z 
I. 

T  ^ 

i 

k 

'  t 

"^^ 

1 

1 

M 

Reference  Plane 


Reference  Plane 
OPTIOf^AL  FEATURES  TO  ENSURE  CORRECT  INSERTION 


Reference  Plane 


(Also  see  continuation  page) 


Figure  2~  I 


Type  HB-2  Replaceable  Light  Source 
Reflector  Bulb  Cavity  P43t  - 
Dimensional  Specifications 
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Dimension 

Min. 

Max. 

L(4) 

38.05 

38.13 

M 

43.02(1) 

43.1 

M, 

— 

49.0 

N(5) 

52.5 

N, 

(6) 

P(3) 

16.0 

— 

R(4) 

20.5 

— 

T 

5.5 

— 

Dimension 

Min. 

Max 

U 

0.4 

— 

V(4) 

6.8 

— 

W(4) 

2.5 

— 

X(3) 

1.8 

« 

X,(2) 

1.4 

— 

Z{3) 

8.05 

8.13 

Z,(3) 

7.5 

7.7 

a 

44"  40' 

45°  20' 

Dimensions  in  milHmeters 

The  drawing  is  intended  only  to  indicate  the 

dimensions  essential  for  intefchangeability. 


The  socket  shaft  be  so  designed  that  the  light  source  wilt  be  retained  in  it  only  when  the  light  source  is  in  the 
correct  position. 

The  means  of  retention  shall  make  contact  only  with  the  prefects  base  ring  and  the  total  force  exerted,  when 
the  light  source  is  in  position,  shall  be  not  less  than  10  N  and  be  not  more  than  60  N. 

(1 )  This  value  shall  be  complied  with  between  the  rim  of  the  socket  and  the  reference  P'f « <^*;"f  ^^^^"^  "^T^ 
it  may  be  reduced  to  38.5  mm  within  the  dimensions  Z  and  Z,  which  correspond  w.th  the  support  po^s  for 
the  lugs  of  the  ring. 

(2)  Dimension  X,  denotes  the  minimum  distance  over  which  dimensions  Z  and  Z,  shall  apply.  Outside  dimension 
X,  the  slots  may  be  chamfered  or  rounded. 

(3)  Wrong  adjustment  of  the  light  source  in  the  socket  can  be  prevented  in  different  ways,  e.g.: 

-  by  applying  the  additk>nal  optional  features.  (See  lower  drawing  on  Figure^"  ). 

-  by  using  a  sufficiently  large  vakje  for  X  depending  on  the  construction  of  the  socket. 

(4)  It  dimension  L  is  smaller  than  40.5  mm.  dimension  V,  R  and  W  shall  apply. 

(5)  Dimension  N  delineates  the  mtntmum  free  space  to  be  reserved  for  the  three  lugs  of  the  ring. 

(6)  Dimension  N,  shall  be  not  less  than  35  mm  dianr>eter  over  a  distance  of  20  mm  from  the  reference  plane  and 
shall  be  not  less  than  45  mm  diameter  at  any  distance  greater  than  20  mm  from  the  reference  plane. 


Figure    Z'Z 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  93 

(Doctot  No.  24105;  Amdt.  Na  93-52] 

High  Density  Traffic  Airports;  Slot 
Allocation  and  Transfer  MettKXls 

agency:  Federal  Aviation 
Administration  (FAA).  Department  of 
Transportation  (DOT). 
ACTION:  Final  ruleon  reconsideration; 
request  for  comments. 


summary:  This  action  amends  Subpart  S 
of  14  CFR  Part  93,  which  allocates  air 
carrier  and  commuter  operator  slots  (i.e.. 
allocated  instrument  flight  rules  (IFR) 
takeoff  and  landing  reservations)  at 
Kennedy  International  Airport. 
LaGuardia  Airport,  O'Hare  International 
Airport,  and  Washington  National 
Airport  and  which  permits  those  slots  to 
be  transferred  for  any  consideration. 
This  amendment  adopts  certain 
modiHcations  to  the  rules  as  they 
pertain  to  the  allocation  of  slots  utilized 
for  international  operations.  In  addition, 
certain  other  adjustments  are  made  to 
the  procedural  requirements  in  Subpart 
S.  These  changes  are  made  in  response 
to  comments  received  after  issuance  of 
Subpart  S  on  December  16. 1985. 
dates:  Effective  date:  June  13, 1986. 

Comment  date:  July  28, 1986. 
AOORESS:  Comments  on  this  regulation 
may  be  mailed  in  duplicate  to: 
Federal  Aviation  Administration.  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-204).  Docket  No.  24105, 
800  Independence  Avenue,  SW., 
Washington.  DC  20591. 
or  delivered  in  duplicate  to: 
FAA  Rules  Docket.  Room  916.  800 
Independence  Avenue.  SW., 
Washington.  DC. 

Comments  may  be  examined  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT 
Edward  P.  Faberman,  Deputy  Chief 
Counsel.  AGC-2.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
Telephone:  (202)  426-3775. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Even  though  this  action  is  a  final  rule, 
interested  persons  are  invited  to 
comment  on  the  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  on  any  portion  of  the 
amendment.  Comments  that  provide  the 


factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  24105."  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter.  Also,  any 
portion  of  this  rule  may  be  changed  in 
the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments. 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center.  APA-430,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  amendment  number  of  the 
document. 

Background 

The  FAA  has  broad  authority  under 
the  Federal  Aviation  Act  (FAAct)  of 
1958.  as  amended,  to  regulate  and 
control  the  use  of  navigable  airspace  of 
the  United  States.  Under  Section  307(a) 
of  the  FAAct  (49  U.S.C.  Section  1348(a)). 
the  agency  is  authorized  to  develop 
plans  for  and  to  formulate  policy  with 
respect  to  the  use  of  navigable  airspace 
and  to  assign  by  rule,  regulation,  or 
order  the  use  of  navigable  airspace 
under  such  terms,  conditions,  and 
limitations  as  may  be  deemed  necessary 
in  order  to  ensure  the  safety  of  aircraft 
and  the  efficient  utilization  of  such 
airspace.  Under  Section  307(c)  of  the 
FAAct  (49  U.S.C.  Section  1348(c)).  the 
agency  is  further  authorized  and 
directed  to  prescribe  air  traffic  rules  and 
regulations  governing  the  efficient 
utilization  of  the  navigable  airspace. 

Federal  Aviation  Regulations  (FAR) 
Amendment  No.  93-13.  effective  April 
27. 1969  (33  FR  17896.  December  3. 1968). 
designated  Kennedy.  O'Hare. 
LaGuardia.  Washington  National,  and 
Newark  Airports  as  high  density 
airports  and  prescribed  special  air 
traffic  rules,  known  as  the  "High  Density 
Rule,"  that  apply  to  operations  at  those 
airports.  The  High  Density  Rule  (FAR 
Part  93,  Subpart  K)  was  made 
permanent  in  1973  (38  FR  29463.  October 
25. 1973).  The  rule  establishes 


limitations  (quotas)  on  the  number  of 
Instrument  Flight  Rule  (IFR)  reservations 
per  hour  that  would  be  accepted  at 
those  airports  and  allocated  the  houriy 
reservations  among  the  three  classes  of 
users:  Air  carriers  except  air  taxis, 
scheduled  air  taxis  (commuter  airlines), 
and  all  other  operators.  The  houriy 
quotas  are  set  at  the  predominant  IFR 
capacity  for  each  airport,  as  determined 
by  the  FAA.  The  predominant  IFR 
capacity  is  the  airport's  capacity  under 
the  circumstances  and  configurations 
most  frequently  encountered  when 
weather  conditions  preclude  Visual 
"Flight  Rule  (VFR)  operation. 

The  entire  quota  for  Newark 
International  Airport  was  suspended 
indefinitely,  although  the  report  was 
retained  in  the  rule  as  a  high  density 
airport. 

A  "slot"  is  defined  as  the  authority  to 
conduct  one  allocated  IFR  landing  or 
takeoff  operating  during  a  special  hour 
or  30-minute  period  at  one  of  the  high 
density  airports.  Under  Subpart  K,  slots 
at  Kennedy  and  National  Airports  are 
allocated  by  the  hour,  and  slots  at 
O'Hare  and  LaGuardia  Airports  are 
located  by  the  half-hour.  The  hours  of 
the  day  during  which  slots  are  required 
for  IFR  operations  at  the  high  density 
airports  are:  6:45  a.m.  to  9:15  p.m.  at 
O'Hare,  3:00  p.m.  to  8:00  p.m.  at 
Kennedy,  and  6:00  a.m.  to  12.00  a.m.  at 
LaGuardia  and  National  Airports.  All 
parties  are  reminded  that  in  accordance 
with  Subpart  K,  scheduled  operations  at 
a  high  density  airport  during  the  above- 
specified  hours  may  be  conducted  only 
with  appropriate  IFR  reservations. 

On  December  16. 1985,  the 
Department  of  Transportation  issued  a 
final  rule  which  added  a  new  Subpart  S 
to  Part  93  to  permit  air  carrier  and  ' 
commuter  operator  slots  at  the  high 
density  airports  to  be  transferred  for 
any  consideration.  In  summary  form. 
Subpart  S-provides  as  follows: 

— Separate  slot  pools  for  air  carrier, 
commuter,  and  other  operators  are 
retained.  The  numbers  contained  in  the 
High  Density  Rule  were  not  changed  by 
this  amendment. 

— Air  carriers  and  commuters  found  by  the 
FAA  to  be  holding  permanent  slots  which 
were  in  use  on  Decemt)er  16. 1985  were 
allocated  those  slots. 

—Beginning  on  April  1. 1986.  any  person  may 
purchase,  sell,  trade,  or  lease  air  carrier  or 
commuter  slots  (except  for  international 
and  certain  essential  air  service  (EAS) 
slots)  in  any  number  at  any  of  the  high 
density  airports. 

— International  and  EAS  slots  are  treated 
specially  and  transfer  of  such  slots  is 
restricted. 
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— Each  slot  is  "tagged"  with  a  priority 
number,  auigned  by  lottery,  to  determine 
the  order  of  withdrawal  if  necessary. 

— Slots  not  us«d  66  percent  of  tiie  time  in  a  2- 
month  period  must  be  returned  to  the  FAA 
(use-or-lose). 

— A  lottery  procedure  is  provided  for  the 
allocation  of  newly  available  slots  and 
slots  returned  to  the  FAA  or  lost  under  the 
use-or-Iose  provision. 

— The  use-or-lose  provision  does  not  apply  to 
slots  allocated  by  lottery  until  60  days  after 
allocation  (180  days  after  allocation  to  a 
new  entrant  awaiting  a  Part  121  or  Part  135 
certificate,  and  90  days  after  allocation  to 
any  other  new  entrant). 

— Slots  will  be  made  available  for  additional 
EAS  operations,  as  requested  and 
approved  by  the  Office  of  the  Secretary 
(OST),  by  taking  slots  from  incuisl>ent 
operators  if  not  otherwise  available. 

— Slots  will  be  made  available  for  additional 
international  operations  at  O'Hare  and 
John  F.  Kennedy  Airports  within  2  hours  of 
the  time  requested  by  tdking  slots  from 
incumbent  operators  if  not  otherwiw 
available. 

— Slots  utilized  for  general  aviation 
operations  are  not  affected  by  this 
amendment. 

— This  antendment  did  not  create  property 
rights  in  slots. 

— Slots  may  t>e  recalled  or  eliminated  by  the 
agency  for  operational  reasons. 

On  December  16. 1965,  the 
Department  issued  an  NPRM  (Notice  85- 
25)  (50  FR  52199;  December  20, 1985) 
which  proposed  to  withdraw  up  to  5 
percent  of  the  slots  used  by  air  carrier 
and  commuter  operators  to  be 
reallocated  to  new  entrants  by  a  lottery. 

On  March  6, 1986.  the  Department 
issued  a  Special  Federal  Aviation 
Regulation  (SFAR)  48  (51  FR  8632; 
March  12, 1986)  which  established  a 
special  procediu«  for  a  one-time 
withdrawal  of  siota  used  by  air  carriers 
at  three  of  the  high  density  airports — 
LaGuardia,  O'Hare.  and  Washington 
National.  Those  slots  and  other  slots 
available  at  each  airport  were 
withdrawn  and  reallocated  (March  25- 
27)  through  a' special  lottery  to  new 
entrants  and  incumbent  carriers  with 
less  than  8  slots  at  the  airport  in 
question.  A  second  lottery  will  be  held 
by  December  15, 1986,  to  allocate  those 
slots  not  allocated  under  the  first  lottery 
and  those  allocated  but  not  utilized. 

In  the  preambles  to  the  December  16, 
1985,  rule  and  to  Notice  85-25,  the 
Department  solicited  comments  from 
interested  parties  on  all  aspects  of  the 
rule  and  notice.  All  parties  were  advised 
that  any  part  of  the  rule  might  be 
changed  in  light  of  comments  received. 
In  order  to  maximize  public  input  in  the 
process,  a  public  hearing  was  held  on 
January  21, 1986. 

All  comments  received,  as  well  as 
statements  made  at  the  hearing,  were 
thoroughly  reviewed  prior  to  the 


issuance  of  this  amendment.  Numerous 
comments  were  submitted  and  various 
adjustments  were  proposed.  In  fact, 
most  commenters  suggested  their  own 
versions  of  how  to  adjust  the  rules.  In 
selecting  the  adjustments  to  be  made, 
the  Department  had  to  be  mindful  of 
statutory  and  public  interest 
responsibilities  including  the  need  to 
place  maximum  reliance  on  competitive 
market  forces,  the  maintenance  of  air 
service  to  small  communities, 
international  air  service  obligations,  the 
avoidance  of  immediate  disruption  of 
the  existing  air  service  patterns  at  the 
affected  airports,  and  maximum 
scheduling  flexibility  for  the  air  carriers 
and  for  the  public  The  Department 
believes  that  this  amendment  fully 
reflects  those  considerations. 

Slot  Transfer  and  Allocation  Rules 
Adopted:  Overview. 

After  considering  the  issues  discussed 
in  comments  on  the  final  rule  and  at  the 
public  hearing,  the  Department  of 
Transportation  is  amending  Subpart  S  of 
Part  93  of  the  Federal  Aviation 
Regulations,  14  CFR  Part  93,  to  adjust 
the  regulatory  procedures  and  rules 
applicable  to  the  allocation  and  transfer 
of  high  density  airport  slots.  In  summary 
form,  the  changes  made  by  this 
amendment  are: 

•  Carriers  which  held  and  operated 
permanent  slots  used  for  international 
service  at  Kennedy  and  O'Hare  Airjiorts 
during  the  previous  summer  or  winter 
season  will  be  allocated  comparable 
slots  for  identical  time  periods  for  the 
following  summer  or  winter  seasons, 
respectively.  DOT  will  allocate  slots  for 
additional  international  operations  at 
O'Hare  withiA  2  hours  of  die  time 
requested.     * 

•  DOT  moy  allocate  slots  for 
orf(//t/o/To/ international  operations  at 
Kennedy  based  on  identified  factors. 

•  A  carrier  may  permanentiy 
designate  any  of  its  slots  in  its  base  at 
Kennedy  Airport  as  a  seasonal  slot  to  be 
utilized  by  the  carrier  only  during  the 
designated  season  and  thus  to  be 
subject  to  use-or-lose  and  the  other 
provisions  of  Subpart  S  only  during  that 
designated  season. 

•  A  provision  is  added  to  allow  FAA 
to  waive  the  use-or-lose  provision  in 
unusual  circiunstances  outside  the 
control  of  the  airline. 

Allocation  of  slots  for  EAS  operations 
is  not  changed  by  this  rule. 

This  rule  is  issued  without  further 
notice  because  comments  were  solicited 
on  the  rule  Issued  on  December  16,  and 
all  issues  addressed  in  this  action  have 
been  the  subject  of  comment  by 
interested  parties. 


The  following  is  a  summary  of  this 
amendment  A  more  detailed  section-by- 
section  description  appears  later  in  the 
amendment. 

Summary  of  the  Rule 

International  Operations 

1.  December  Rule  '■ 

Under  the  December  final  rule,  the 
Department  of  Transportation 
determined  that  existing  international 
operators  would  be  grandfathered  slot 
rights  and  that,  as  a  matter  of 
international  aviation  policy,  the 
allocation  of  additional  slots  for 
international  operations  at  Kennedy  and 
O'Hare  Airports  would  be  made  by  the 
FAA  based  on  requests  from  foreign  and 
U.S.  air  carrier  and  commuter  airlines 
conducting  international  operations. 
Under  existing  }  93.217,  slots  for  these 
additional  international  operations 
would  be  allocated  administratively, 
upon  request  to  the  FAA  by  an 
appropriately  authorized  officer  of  the 
carrier.  In  the  event  that  the  number  of 
unallocated  slots  was  insufficient  to 
meet  valid  requests  for  international 
operations,  the  FAA  would  be  required 
to  withdraw  allocated  domestic  slots  to 
meet  the  international  demand.  In 
providing  slots  for  international 
operations,  the  FAA  would  attempt  to 
meet  requests  in  the  hours  requested. 
However,  in  order  to  alleviate  disruption 
of  domestic  operations,  the  rule 
provided  that  slots  would  be  allocated 
to  carriers  in  a  time  period  within  2 
hours  of  the  time  requested.  That 
provision  was  inserted  to  enable  the 
agency  to  avoid  withdrawing  slots  from 
a  domestic  operator  to  allow  an 
additional  international  operation  if 
there  were  unallocated  slots  available 
reasonably  close  in  time  to  the  time 
r^uested  by  the  international  operator. 
Under  paragraph  (c)  of  {  93.217,  slots 
would  not  have  to  be  allocated  to  a 
foreign  operator  on  this  basis  if  the 
Office  of  the  Secretary  determined  that 
the  coimtry  of  that  operator  allocates 
slots  to  U.S.  operators  on  a  basis  more 
restrictive  than  that  provided  by 
Subpart  S.  For  example,  if  a  foreign 
country  allocates  slots  at  its  capacity 
constrained  airports  in  a  manner  which 
limits  increased  operations  by  U.S. 
carriers,  operators  from  that  country 
should  not  automatically  expect  to 
receive  slots  for  increased  operations 
under  the  rule. 

Subpart  S  established  other  ' 

provisions  which  apply  to  international 
operations.  For  example,  a  slot  used  for 
such  operations  cannot  be  sold  or  leased 
but  may  be  traded  on  a  one-for-one 
basis  for  another  international  slot  at 
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the  same  airport.  In  addition,  while  the 
use-or-lose  provisions  of  §93.227  do  not 
apply  to  international  slots, 
international  operators  are  required  to 
return  unused  slots.  Also,  slots  used  for 
international  operations  are  not  subject 
to  loss  under  the  withdrawal  lotteries. 

2.  Comments 

A  number  of  comments  were 
submitted  on  many  of  the  provisions 
applicable  to  international  operations. 
The  issues  which  generated  the  largest 
number  of  comments  were  the  2-hour 
window  for  allocation,  the  need  for 
some  recognition  of  the  seasonality  of 
international  operations,  particularly  at 
Kennedy  Airport,  and  the  treatment  of 
charter  air  carriers  under  the  rule. 
•    The  International  Air  Transportation 
Association  (lATA)  welcomed  the 
recognition  given  by  the  Department  to 
international  air  service  agreements  and 
the  decision  to  exclude  international 
slots  from  any  buy-sell  or  lottery 
provision.  lATA  went  on  to  state, 
however,  that  procedural  provisions 
should  be  changed  to  reflect  more 
accurately  the  nature  of  international  air 
services  and  the  need  for  compatibility 
with  slot  allocation  methods  in  other 
countries.  As  to  the  "2-hour"  provision. 
lATA  added: 

Many  international  operators  will  not  be 
able  to  accominodate  a  2-hour  mismatch  with 
slots  available  at  capacity  limited  airports 
outside  the  U.S.  Moreover,  such  an 
international  operator  would  appear  to  have 
no  remedy,  except  to  try  to  trade  slots  with 
another  operator. 

Concerning  seasonality,  lATA  stated: 

Thus,  international  carriers,  whose 
operations  during  the  summer  season 
typically  are  greater  than  in  the  winter 
season,  will  have  to  request  additional  slots 
pursuant  to  I  93.217  for  each  summer  season. 
Moreover,  unless  the  slots  it  needs  for  the 
next  winter  season  happen  to  be  the  same  as 
those  used  during  the  summer,  it  will  have  to 
re-request  slots  for  that  winter  season.  The  2- 
hour  rule,  unless  amended  as  we  suggest,  will 
compound  the  problem  because  international 
carriers  will  not  be  assured  of  getting  slots 
during  the  same  time  period  from  one  season 
to  the  next  equivalent  season.  The  obvious 
solution  to  this  inequity  is  to  assign  slots 
permanently  on  an  equivalent  season  basis. 

American  Airlines,  commenting  on  the 
"2-hour"  rule,  stated: 

(The  international  carriers  voiced  their 
concerns  regarding  access  to  JFK.  The  focus 
of  their  comments  seemed  to  be  the  fear  that 
DOTs  proposal  to  award  international  slots 
within  a  ( +  )/|  - )  2-hour  window  would 
disrupt  international  air  operations 
completely. 
***** 

American  shares  these  concerns  regarding 
this  four  hour  window  of  flexibility. 
American  schedules  its  aircraft  to  achieve 


maximum,  efficient  use.  If  the  Department 
exercises  this  right,  American  will  either 
have  to  cancel  flights  or  arrange  its  schedule 
so  that  certain  aircraft  are  idle  for  long 
periods  of  time. 

LOT  Polish  Airlines  stated: 

LOT  wishes  to  voice  its  objections  to 
S  93.217(a)(5)  which  assures  allocation  of 
slots  only  "within  two  hours  of  the  time 
period  requested."  From  the  standpoint  of 
international  transatlantic  operations,  this 
four  hour  gap  .  .  .  can,  in  practical  terms, 
mean  the  denial  of  the  requested  slot. 

Pan  Am,  commenting  on  "seasonality" 
stated: 

In  sharp  contrast  to  domestic  operations, 
the  demand  for  international  transportation 
peaks  markedly  in  the  summer,  and  falls  off 
sharply  during  the  winter.  The  affect  (sic)  of 
this  peaking  is  an  increase  in  demand  for 
slots  in  the  summer  and  a  corresponding 
decrease  in  demand  for  slots  for  the  winter. 
.  .  .  Without  doubt,  carriers  serving 
international  operations  will  require 
additional  slots  for  the  summer— which  will 
create  a  particularly  difficult  problem  at  JFK 
given  its  high  percentage  of  international 
flights. 

Trans  World  Airlines  (TWA) 
commenting  on  the  2-hour  rule,  stated: 

(Ijintemational  carriers  would  not  be 
certain  of  obtaining  needed  JFK  slots  timed  to 
integrate  (1)  with  domestic  connecting 
schedules,  both  online  and  interline,  at  JFK. 
or  (2)  with  arrival  and  departure  times 
obtained  abroad  through  the  lATA  slot 
coordination  process.  ' 

TWA  added: 

TWA's  proposal  basically  involves  the 
development  of  a  season  slot  grandfathering 
process  covering  trath  domestic  and 
international  operations  similar  to  that 
employed  at  lATA  slot  coordinated  airports. 
This  process  would  enable  a  carrier  to  rely 
on  certain  arrival  and  departure  times  from 
summer  to  summer  and  winter  to  winter 
which  would  integrate  with  the  arrival  and 
departure  times  currently  held  by  that  carrier 
at  the  origin  and  destination  international 
airports. 

A  number  of  other  commenters,  both 
U.S.  and  foreign  operators,  submitted 
similar  comments  on  international 
allocations  at  Kennedy  Airport  to  those 
quoted  above.  The  general  consensus  of 
those  commenters  is  that  the  "2-hour" 
window  could  cause  scheduling 
difficulties  and  that  there  should  be 
some  recognition  of  seasonal  schedules 
operated  year  after  year. 

3.  Final  Amendment 

(a)  Seasonality.  As  previously 
discussed,  the  allocation  provisions  in 
existing  Subpart  S  were  designed  to 
ensure  access  for  international 
operations  at  JFK  and  O'Hare  while 
limiting  disruption  of  domestic 
operations.  The  Department,  however, 
recognizes  the  intricacies  of  creating 


schedules  throughout  large  portions  of 
the  world  and  the  need  to  avoid 
disrupting  established  schedules, 
including  those  that  are  operated 
seasonally.  The  Department  further 
recognizes  the  concerns  expressed  by 
many  of  the  commenters  as  to  the 
importance  of  consistency  of  the 
allocation  mechanisms  utilized 
throughout  the  world. 

The  existing  rule  might  have  resulted 
in  some  disruption  from  season  to 
season  for  international  operations, 
particularly  in  the  summer  at  Kennedy 
Airport.  It  is  important  for  many  of  these 
operations,  including  most  transatlantic 
flights,  to  be  operated  in  the  same 
hourly  period  from  year  to  year  because 
of  scheduling  constraints  at  the  foreign 
destination.  Variation  from  year  to  year 
could  also  disrupt  connecting 
operations.  Although  the  December  16 
rule  would  have  provided  access  at 
Kennedy  for  international  operations, 
the  slots  might  have  been  in  different 
hours  from  year  to  year.  To  avoid 
potential  seasonal  disruptions,  the 
Department  has  decided  to  ensure  that 
historically  seasonal  operations  will  be 
allocated  slots  in  the  precise  time 
periods  as  held  and  operated  in  the 
previous  year's  season.  This  will  resolve 
most  if  not  all  of  the  concerns  raised  by- 
international  operators  about  the  "2- 
hour  window" 

Under  this  amendment,  slots  that  the 
FAA  determines  to  have  been 
permanent  international  slots  held  by 
any  operator  (including  charter 
operators]  at  Kennedy  or  O'Hare 
Airport  during  the  summer  of  1985  will 
be  allocated  to  the  same  carrier  for  the 
summer  season  of  1986  if  that  carrier 
made  a  request  for  slots  by  February  1, 
1986.  in  accordance  with  Subpart  S. 

During  the  week  of  April  7. 1986.  FAA 
met  with  operators  at  Kennedy  Airport 
and  determined  the  allocation  of  slots 
for  the  sununer  1986  season  at  Kennedy. 
All  permanent  seasonal  slots  described 
in  the  previous  paragraph  were  included 
in  that  allocation.  However,  as  FAA 
informed  carriers  during  the  session,  not 
all  the  allocations  made  during  the 
session  will  be  deemed  permanent.  This 
pertains  particularly  to  allocations  made 
by  FAA  to  meet  the  immediate  needs  of 
the  1988  summer  season  for  new  flights 
for  which  slots  were  not  held  in  the  past. 
FAA  will  notify  carriers  of  its 
determinations  in  this  regard  in  the  near 
future. 

This  rule  makes  a  further  seasonality 
change  that  pertains  to  air  carrier  slots 
that  were  allocated  at  Kennedy  Airport 
under  Section  93,215  of  the  December  16 
rule.  Those  slots  were  allocated  on  a 
permanent  basis,  even  though  some 
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carriers  used  them  only  seasonally. 
Comments  were  filed  by  carriers  at 
Kennedy  Airport  pointing  out  that  many 
of  the  domestic  seasonal  operations 
provide  passenger  feed  to  seasonal 
international  operations  and.  thus,  they 
requested  that  the  Department  take 
some  action  to  allow  carriers  to  hold  the 
slots  without  a  use-or-lose  penalty  in  the 
season  of  non-use.  Therefore,  to  avoid 
undue  disruption  of  these  kinds  of 
operations.  §  93.215  has  been  amended 
to  permit  any  carrier  holding  a  slot 
(domestic  or  international)  in  its 
permanent  base  to  designate  the  slot  as 
a  winter  or  summer  slot  and  to  utilize 
the  slot  in  the  same  season  year  to  year; 
that  is,  if  a  carrier  allocated  such  a  slot 
designates  it  as  a  winter  slot,  the  carrier 
may  not  use  it  during  the  summer  and 
may  not  transfer  it  to  another  carrier  for 
summer  use.  The  carrier  would  then  be 
subject  to  the  use-or-lose  provision  only 
during  the  designated  season.  This 
would  allow  carriers  to  utilize  slots  in 
the  same  hours  summer  after  summer. 
Such  a  seasonality  designation  would  be 
permanent,  i.e..  it  cannot  be  retracted  at 
a  later  time.  This  designation  may  be 
made  in  any  year  on  or  before  the  dates 
provided  in  the  rule.  This  aspect  of  the 
amendment  applies  only  to  operations 
at  Kennedy  Airport  since  no  commenter 
identified  a  similar  problem  at  O'Hare. 
Generally,  the  preceding  seasonality 
provisions  will  allow  carriers  which 
utilize  slots  in  one  season  to  have  those 
slots  returned  to  them  for  the  same 
season  of  the  following  year.  Since  this 
should  encourage  carriers  to  release 
slots  for  periods  of  time  when  they  will 
not  be  using  them,  it  may  in  turn  make  it 
easier  to  accommodate  additional 
international  requests  and.  in  particular, 
to  accommodate  charter  operations. 
It  should  be  noted  that  under  the 
December  16  rule,  domestic  slots 
withdrawn  for  reallocation  to 
international  carriers  for  summer 
operations  would  be  returned  to  the 
carrier  from  which  they  were  withdrawn 
for  the  winter  season.  This  has  not  been 
changed  and.  together  with  the 
seasonality  amendments  described 
above,  will  have  the  beneficial  effect  of 
enhancing  the  ability  of  all  carriers  to 
plan  their  operations,  since  both 
international  and  domestic  carriers  will 
know  which  slots  they  will  be  able  to 
operate  in  each  season,  without  having 
to  be  concerned  about  excessive 
withdrawals. 

[h]  Allocation  of  slots  fornew 
international  operations.  In  view  of  the 
increased  reliability  provided  for 
international  operations  (i.e.,  that  slots 
for  seasonal  operations  may  be  re- 
obtained  in  the  same  hour  in 


corresponding  future  seasons),  the 
Department  reconsidered  whether  it 
was  necessary  to  retain  the  December 
16  provision  quaranteeing  that  all 
international  operations  would  be 
allocated  slots,  even  when  this  would 
require  the  withdrawal  of  slots  from 
domestic  operations. 

Based  upon  an  analysis  of  this  issue, 
including  comments  received,  the 
Department  has  determined  that 
withdrawal  of  a  slot  from  an  existing 
operation  in  order  to  accommodate  a 
new  international  operation  when  other 
means  of  access  are  reasonably 
available  is  inconsistent  with  the 
prevailing  international  practice  for 
allocating  slots  at  slot-controlled 
airports  in  other  countries.  It  is  generally 
accepted  throughout  the  rest  of  the 
world  that  requests  by  operators  for 
additional  slots,  including  schedule 
changes,  will  be  accommodated  if  there 
are  unutilized  slots,  but  that  existing 
operating  rights  will  not  be  cancelled. 

In  this  regard,  the  Department  has 
reviewed  the  requests  for  international 
slots  at  Kennedy  Airport  submitted  by 
the  carriers  pursuant  to  §  93.217  for  slots 
not  in  the  December  16, 1985,  base.  U.S. 
and  foreign  air  carriers  submitted  far 
more  requests  for  additional 
international  slots  for  the  summer  of 
1986  than  the  Department  had 
anticipated.  Granting  all  those  requests 
in  the  precise  times  for  which  the  slots 
were  sought  would  have  required  the 
Department  to  withdraw  a  large  number 
of  slots  from  scheduled  domestic  air 
carriers  pursuant  to  S  93.223.  Such  a 
withdrawal  would  have  been  extremely 
disruptive  to  domestic  air  carriers  and 
the  travelling  public,  particularly  since  a 
large  proportion  of  the  passengers  on 
these  domestic  flights  connect  with 
international  flights.  Furthermore,  if  new 
International  flights  were  freely 
accommodated  at  Kennedy  Airport 
there  could  be  significant  problems 
handling  the  increased  number  of 
passengers  in  the  terminals. 

Therefore,  in  view  of  the  increased 
scheduling  reliability  accorded  to 
international  operations  through  the 
introduction  of  seasonality,  the  prospect 
of  significant  disruption  of  domestic 
operations  associated  with  withdrawing 
domestic  slots  for  international 
operations,  the  prevailing  international 
practices  for  allocating  slots,  and 
customs  and  immigration  capacity  at 
Kennedy  Airport  the  Department  has 
revised  the  manner  in  which  it  will 
allocate  additional  slots  for 
international  operations  at  that  airport. 
The  most  significant  change  is  that  at 
Kennedy  Airport  slots  will  not  be 
withdrawn  from  existing  operations  to 


meet  international  requests  unless  it  is 
necessary  to  do  so  in  order  to  meet 
international  obligations.  The 
Department  believes  that  international 
carriers  have  other  means  of  access  to 
the  New  York  metropolitan  area, 
including  scheduling  flights  outside  the 
5-hour  high-density  period  at  Kennedy 
Airport,  scheduling  flights  to  Newark 
Airport  (which  is  not  currently  limited 
under  the  High  Density  Rule),  and 
making  voluntary  arrangements 
(including  trades  and.  where 
appropriate,  slot  purchase  or  lease)  to 
use  a  high  density  slot  held  by  another 
carrier.  Furthermore,  international 
operations  will  be  given  priority  over 
domestic  operations  in  the  allocation  of 
any  vacant  slots  during  the  high-density 
period  at  Kennedy,  These  procedures 
will  serve  to  accommodate  most 
international  requests.  Therefore,  only 
in  rare  cases  does  the  Department 
believe  it  will  be  necessary  to  withdraw 
a  slot  from  a  domestic  operator  in  order 
to  permit  an  additional  international 
operation  to  be  scheduled  during  the 
high-density  period. 

Consistent  with  international  practice, 
the  FAA  may  find  it  advisable  to  meet 
with  international  carriers  and 
interested  domestic  carriers  prior  to 
each  season.  This  might  be  particularly 
helpful  to  both  the  FAA  and  the  carriers 
to  enable  schedule  changes  at  Kennedy 
Airport  and  to  otherwise  seek  voluntary 
adjustments  that  would  provide  for 
international  slot  needs. 

These  voluntary  adjustments  and  the 
allocation  of  vacant  slot  times  will  be 
the  primary  methods  for  a  carrier  to 
obtain  a  new  slot  for  a  new 
international  operation  during  the  high- 
density  hours  at  Kennedy  Airport.  In 
this  regard,  carriers  have  a  legitimate 
need  to  know  what  criteria  the 
Department  will  use  to  decide  to  whom 
the  vacant  slots  will  be  allocated.  The 
Department  will  take  the  following, 
among  other  things,  into  consideration 
in  deciding  how  to  allocate  vacant  slots 
among  requesting  carriers: 
(i)  International  obligations; 
(ii)  Airport  terminal  capacity, 
including  facilities  and  personnel  of  the 
U.S  Customs  Service  and  the  U.S, 
Immigration  and  Naturalization  Service; 

(iii)  The  extent  and  regularity  of 
intended  use  of  a  slot;  and 

(iv)  Any  extraordinary  scheduling 
constraints  faced  by  a  carrier. 

At  O'Hare  Airport,  which  is  slot 
controlled  throughout  the  day.  a  request 
for  an  additional  international 
scheduled  operation  will  still  be 
accommodated  within  2  hours  of  the 
request,  in  applying  this  provision,  the 
Department  will  use  the  preceding  list  of 
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four  crileha  identified  for  Kennedy 
Airport  to  assign  slot  times  to  detemrine 
whether  a  request  for  a  slot  fw  a 
scheduled  international  operation  will 
be  granted  in  the  half-hour  period 
requested  or  up  to  2  hours  different  front 
the  request.  If  vacant  slots  are  available 
wittun  2  hours  of  slot  reqoests  made  by 
one  or  more  carriers,  tiw  Department 
will  use  the  aforementioned  criteria  to 
allocate  slots.  If  no  vacant  slot*  exist 
within  2  hours  of  the  request,  the 
Department  envisions  granting  a  slot  in 
the  half-hour  period  requested. 

Thus,  at  both  airports,  air  carriers 
conducting  scheduled  international 
operations  will  be  given  some 
opportunity  for  additional  guaranteed 
access  to  the  airports.  Furthermore,  if 
carriers  wish  to  obtain  slots  for 
international  operations  during 
particular  hours,  they  may  always  do  so 
by  trading,  leasing,  or  buying  slots  from 
domestic  operators. 

With  the  changes  in  this  rulemaking 
that  pertain  to  international  operations, 
the  iJepartment  has  attempted  to 
provide  a  slot  allocation  system  for 
international  operations  at  Kermedy  and 
O'Hare  Airports  that  is  fair,  workable, 
and  generally  consistent  with  prevailing 
international  practices  at  foreign  slot- 
controlled  airports.  However,  the 
Department  recognizes  that  the  complex 
and  dynamic  nature  of  international 
scfaeduKng  may  give  rise  to  special 
circumstances  which  were  not 
anticipated  by  the  rule.  In  such  cases, 
the  affected  carrier  may  file  an 
exemption  request  with  the  FAA.  The 
FAA  and  the  Office  of  the  Secretary  will 
review  the  request  and  take  appropriate 
action  on  a  timely  basis.  Exemption 
requests  should  be  based  upon  special 
circumstances.  For  example,  if  the 
Department  allocated  slots  at  Kennedy 
Airport  to  foreign  carriers  as  a  result  of 
granting  new  route  authority,  we  would 
consider  granting  exemptions  for  U.S. 
carriers  to  obtain  slots  in  order  to 
maintain  a  competitive  balance,  where 
suitable  slots  are  not  otherwise 
available. 

(c)  International  slot  tmdes.  Carriers 
with  international  operations  at 
LaCuardta  Airport  commented  that  the 
December  rule  made  little  or  no 
provision  lor  them  to  make  schedule 
changes.  Under  the  December  T6  rale,  a 
slot  used  for  international  operations 
could  be  traded  for  another  slot,  but 
only  on  a  one-for-one  basis  for  another 
international  slot  at  the  same  airport.  At 
LaGuardia.  this  type  of  trade  was  the 
only  opportunity  provided  for 
international  operators  to  adjust 
schedules,  and  it  was  extieraely  limited 
because  there  are  only  a  few 


international  operations  at  LaGuardia. 
In  order  to  provide  greater  flexibility  to 
adjust  schedules,  the  Department  will 
enlarge  the  opportunity  for  trading  by 
revising  the  rule  to  permit  an 
international  slot  held  by  a  carrier  to  be 
traded  to  another  carrier  for  a  slot 
(domestic  or  intematJona!)  on  a  one-for- 
one  baris  for  the  sane  airport  This 
applies  to  all  three  airports  with 
international  operations  (LaGuardia, 
Kennedy,  and  O'Hare  Airports)  and  will 
make  it  easier  for  carriers  to  make 
changes  in  their  international  schedules, 
at  any  time  during  the  year  and  without 
requiring  government  intervention. 
These  trades  must  occur  between  two 
separate  airlines  (as  opposed  to  an 
airline  trading  within  its  own  base  or 
with  an  airline  under  cooimon 
ownership  as  defined  in  f  93.213(c)). 
Further,  the  trades  must  be  for  slots  in  a 
different  hour  or  half-hour  period 
(depending  on  the  requirements  for  that 
airport).  The  result  of  the  trade  or  series 
of  trades  of  international  slots  must  be 
to  obtain  slots  in  different  hours.  If  not. 
the  trades  will  be  denied.  Without  such 
a  restriction,  a  US.  carrier  holding 
international  slots  could,  virtusdly  at 
will,  interchange  international  and 
domestic  slots  so  as  to  protect  them 
indefinitely  from  withdrawal  under  the 
slot  withdrawal  procedures  of  {  93.i23. 
On  March  31. 1986.  American  Airlines 
filed  a  petition  for  exemption  seeking 
approval  of  the  trade  of  an  international 
slot  for  a  domestic  slot  at  LaGuardia.  On 
April  15. 1986,  Air  Canada  filed  an 
answer  in  which  it  requested  that  all 
carriers  operating  at  LaGuardia  be 
permitted  to  trade  an  international  slot 
for  a  domestic  slot  These  petitions  are 
effectively  granted  by  the  adoption  of 
this  amendment. 

(d)  International  charter  operations.  A 
number  of  international  charter 
operators  ssbmitted  comments  asking 
the  Department  to  reconsider  a  number 
of  the  provisions  contained  in  the  rule, 
while  others  suggested  new  provisions 
that  should  be  added.  Almost  all 
commenters  stated  concerns  that  the 
rule  did  not  grandfather  slots  to  charter 
operators  as  is  provided  for 
international  scheduled  operators.  In 
fact,  the  December  18  rule  did 
grandfather  "permanent"  charter 
operations  on  the  same  basis  as 
scheduled  operations. 

This  is  not  changed  by  these 
amendments,  except  that  the 
grandfathering  of  slots  for  International 
operations  is  extended  to  cover 
seasonality,  and,  again,  charter 
operations  are  covered  on  the  same 
basis  as  sciieduled  operations.  That  is, 
the  changes  incorporated  In  this  rule 


will  grandfather  on  a  seasonal  basis 
those  permanent  slots  that  were  held 
and  operated  by  charter  operators  on  a 
seasonal  basis  hi  1985  at  Kennedy  and 
O'Hare  Airports  (as  well  as  in  future 
years),  as  evidenced  by  scheduling 
committee  and  FAA  records. 

Many  charter  operators  also  were 
concerned  about  their  ability  to  obtain 
slots  for  additional  operations.  i.e..  in 
addition  to  grandfathered  operations. 
Under  existing  rules,  the  only  provisions 
made  for  such  additional  charter 
operations  has  been  that  reservations 
could  be  made  for  vacant  slots  within  48 
hours  of  use.  Many  charter  operators, 
however,  were  concerned  that  this 
provision  would  not  be  a  reliable  basis 
for  scheduling  charters,  including 
notifying  passengers  of  the  hour  and  day 
of  a  flight  and  making  arrangements 
with  tour  operators  before  the  planned 
operation. 

Accordingly,  this  rule  change  includes 
a  new  provision  for  administrative 
allocation  of  certain  types  of  vacant 
slots  that  will  aQow  charter  operators  to 
make  reservations  weeks  or  months  in 
advance  of  use  of  the  slot  In  some 
cases,  tos  new  provision  will  allow 
charter  operators  to  receive  slots  for 
nndtiple-day  penods  for  the  entire 
season.  This  new  provision  is  described 
in  detail  later.  In  order  to  aid  the  FAA  in 
processing  slot  requests  for  charter 
operations,  requests  for  slots  should  be 
submitted  as  early  as  an  operator 
anticipates  the  need  for  the  slot,  but  no 
earlier  than  one  season  in  advance. 

Several  charter  operators  also 
expressed  concern  that  the  December 
rule's  restriction  on  the  transfer  of 
international  slots  would  prevent  a 
charter  operator  from  making  a  slot 
available  to  another  operator  when  the 
charter  operator  could  not  operate 
because  of,  for  example,  a  last-minute 
equipment  failure.  It  is  common  for 
contracts  between  a  charter  operator 
(i.e..  the  direct  air  carrier)  and  a  tour 
operator  (i.e..  an  indirect  air  carrier)  to 
require  the  charter  operator  to  find  a 
back-up  carrier  to  operate  the  flight  m 
such  circumstances.  TTie  Department 
has  determined  that  under  such 
circumstances,  when  there  Is  a 
contractual  obligation,  it  will  permit  the 
use  of  an  international  slot  by  a 
different  carrier  than  the  one  to  which 
the  slot  was  allocated  in  order  for  the 
charter  flight  to  operate.  The  agency 
reserves  the  right  to  request  additional 
information  from  operators  prior  to  or 
following  the  substitution  of  another 
carrier  in  order  to  ensure  the  proper 
utilization  of  international  slots  in 
substitute  service  situations. 
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The  Department  believes  that  the 
above  provisions  for  charter  operations 
are  adequate  to  meet  most  charter 
needs.  Although  the  grandfathering  of 
slots  applies  equally  to  charter  and 
scheduled  operations,  the  provisions 
established  herein  for  the  allocation  of 
new  operations  applies  only  to 
scheduled  operations.  The  Department 
believes  that  complete  parity  between 
charter  and  scheduled  operations  is  not 
required.  Charter  operations  can  utilize 
slots  at  varying  hours  throughout  a 
season,  can  often  be  accommodated 
during  off-peak  hours,  and  can  be 
accommodated  at  alternate  airports.  On 
the  basis  of  previous  provisions  for 
charter  operations  in  the  U.S.,  this 
approach  is  reasonably  calculated  to 
accommodate  the  majority  of,  if  not  all. 
charter  operations.  Moreover,  this 
approach  is  consistent  with  prevailing 
practices  of  other  nations  and  would 
preserve  charter  operators'  ability  to 
obtain  access  to  high  density  airports. 

As  mentioned  above,  in  deciding  the 
number  of  slots  to  be  withdrawn  from 
domestic  operations,  the  Department 
also  has  to  be  cognizant  of  the  effect  on 
domestic  operations  by  such 
withdrawals.  Without  some  Hmitation, 
the  domestic  air  transportation  system 
could  be  seriously  restricted.  Such  a 
result  would  not  be  in  the  public 
interest.  Therefore,  this  amendment 
continues  the  limitation  in  the  December 
amendment.  As  a  result,  charter  and 
scheduled  operators  are  treated 
identically  for  most  purposes;  however, 
slots  withdrawn  from  incumbent 
domestic  scheduled  carriers  will  only  be 
allocated  to  international  scheduled 
operators.  (As  previously  stated,  as  a 
result  of  the  seasonality  provision,  we 
anticipate  there  will  be  very  few  such 
withdrawals.) 

(e)  International  all-cargo  operations. 
On  February  24,  Flying  Tiger  Line,  Inc., 
petitioned  for  an  exemption  so  that  the 
U.S.  segments  of  its  intercontinental 
cargo  flights  would  be  deemed 
international  flights  for  purposes  of 
Subpart  S.  Existing  S  93.217(a)(1)  defines 
U.S.  flight  segments  of  foreign  carriers 
as  international  flights,  but  flights  of 
U.S.  carriers  are  considered 
international  under  Subpart  S  only  if  the 
takeoff  or  landing  is  at  a  foreign  point. 
Flying  Tiger  requested  relief  from  this 
policy  on  the  basis  of  unique 
characteristics  of  all-cargo  service,  and 
the  unfair  competitive  position  in  which 
the  rule  placed  Flying  Tiger  in  relation 

to  foreign  cargo  operatora.  The 
Department  finds  that  some  measure  of 
relief  is  warranted  and  that  this  relief 

can  be  afforded  to  all  U.S.  flag  cargo 

operators  by  rule  rather  than  exemption. 


Accordingly,  the  Department  is  adding  a 
new  §  93.227(k)  to  provide  that  the  Chief 
Counsel  of  the  FAA  may  waive  the  slot 
use-or-lose  provisions  of  §  93.227(a)  for 
a  slot  used  for  a  U.S.  flight  segment  of 
an  intercontinental  all-cargo  flight.  The 
carrier  must  request  the  waiver  in 
writing  and  must  return  the  slot  to  the 
FAA  during  the  periods  when  it  will  not 
be  used. 

(f)  Use-or-lose  provisions.  A  number 
of  commenters  requested  changes  to  the 
use-or-lose  provisions  of  §  93.227. 
Several  commenters,  including  the 
Regional  Airline  Association  (RAA), 
requested  that  the  65  percent  use 
requirement  be  modified  to  reflect  the 
fact  that  many  carriers  schedule  slots 
only  5  days  out  of  7,  or  71  percent  of  the 
time.  Relatively  few  cancellations  of 
scheduled  flights,  therefore,  would  result 
in  the  loss  of  slots  which  were  being 
substantially  used  as  scheduled.  The 
FAA  has  interpreted  §  93.224  of  Subpart 
S,  Return  of  Slots,  to  permit  the 
permanent  return  of  slots  for  days  of  the 
week  in  which  the  holding  carrier  does 
not  intend  to  schedule  a  flight.  A  carrier 
intending  to  operate  a  flight  5  days  a 
week,  therefore,  may  return  the  slot  to 
FAA  for  the  other  2  days.  The  carrier's 
slot  use  will  be  measured  against  the  5- 
day  total,  which  substantially  reduces 
the  number  of  flights  which  must  be 
operated  to  maintain  the  65  percent  use 
rate.  This  practice  resolves  die  problem 
raised  in  the  comments,  and  amendment 
of  the  rule  to  address  the  problem  is  not 
required. 

Several  commenters  requested  a 
longer  period  in  which  to  calculate  the 
slot  use  percentage.  Section  93.227  of  the 
rule  provides  that  slots  must  be  used  65 
percent  of  the  time  in  a  2-month  period. 
The  primary  alternate  periods  requested 
were  13  weeks  and  6  months,  the  latter 
being  the  period  specified  in  the 
commuter  scheduling  committee 
agreements.  The  Department  does  not 
agree  that  sufficient  reason  exists  to 
warrant  adoption  of  a  period  longer  than 
2  months. 

Both  air  carrier  and  commuter 
representatives  requested  that  die  rule 
provide  for  certain  reasonable 
exceptions  to  the  use-or-lose 
requirements,  to  allow  for  situations  in 
which  a  carrier  would  lose  a  slot  due  to 
circumstances  beyond  its  control. 
Examples  offered  were  other 
government  regulations,  airport 
construction,  partial  closure  of  an 
airport,  unusual  weather,  involuntary 
grounding  of  aircraft  and  air  traffic 
delays.  The  Department  agrees  that  it 
would  be  unfair  for  a  carrier  to  lose  a 
slot  for  non-use  when  it  had  scheduled 
the  slot  but  was  prevented  from  using  it 


65  percent  of  the  time  by  unforeseen 
circumstances  totally  beyond  the  control 
of  the  carrier.  Accordingly,  §  93.227  is 
also  amended  to  permit  the  FAA  to 
waive  the  use-or-lose  provisions  in  the 
event  of  highly  unusual  and 
unpredictable  conditions  which  are 
beyond  the  control  of  the  slot-holder 
and  which  exist  for  a  substantial  period 
of  time.  A  duration  of  15  percent  of  the 
reporting  period,  or  9  days,  is  specified 
on  the  basis  that  it  is  a  reasonable 
definition  of  "substantial  period  of  time" 
for  this  purpose.  Authority  to  waive  the 
use-or-lose  provisions  is  delegated  to 
the  Chief  Counsel  of  the  FAA.  The  rule 
does  not  provide  a  list  of  every 
circumstance  which  would  warrant  the 
waiver,  because  of  the  difficulty  in 
anticipating  all  the  kinds  of  situations 
which  might  arise.  However,  protracted 
severe  weather  and  grounding  of  an 
aircraft  type  are  mentioned  as 
examples. 

(g)  Lottery  Procedures.  Some 
commenters  questioned  the  size  of  the 
set-aside  for  new  entrants  in  the 
reallocation  lottery.  The  Department  has 
reconsidered  the  provision  in  §  93.225(h) 
of  the  rule  permitting  new  entrant 
carriers  a  set-aside  of  15  percent  of 
available  slots  in  the  first  round  of  the 
lottery.  Upon  consideration  of  the 
number  of  allocated  slots  at  each  airport 
and  of  the  small  number  of  slots  likely 
to  be  returned  or  lost,  the  Department 
believes  that  a  15  percent  set-aside  will 
be  insufficient  to  provide  a  viable  slot 
base  for  a  carrier  initiating  service. 
While  a  larger  set-aside  will  not 
guarantee  that  a  new  entrant  will  obtain 
all  the  slots  it  needs,  it  will  promote  a 
better  opportunity  for  more  new 
carriers.  Accordingly,  the  Department  is 
amending  Section  93.225(h)  to  specify  a 
set-aside  of  25  percent  of  available  slots 
for  new  entrants. 

Several  commenters  requested  that 
the  procedures  for  distribution  of  unused 
slots  by  lottery  under  §  93.225  be 
amended  or  clarified.  The  Regional 
Carriers  Scheduling  Committee  (RCSC) 
requested  a  provision  prohibiting  a  new 
entrant  from  participating  in  a  lottery  for 
distribution  of  slots  which  that  new 
entrant  had  received  in  a  previous 
lottery  and  failed  to  use.  The 
Department  agrees  that  some  penalty  is 
appropriate  since  carriers  needing  the 
slots  are  being  denied  their  use  in  such 
circumstances.  However,  a  permanent 
ban  on  participation  in  Subpart  S 
lotteries  is  too  harsh  a  penalty.  Under 
S  93.225(e),  a  ban  on  participation  as  a 
new  entrant  will  apply  only  to  the  next 
lottery. 

RSCS  also  requested  clarification  that 
if  new  entrant  participants  do  not  select 
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all  of  the  15  percent  of  slols  set  aside  for 
new  entrants  in  any  lottery,  all 
remaining  slots  in  the  set-aside  pod  be 
distriboled  to  incumbents.  As  previously 
mentioned  the  set-aside  has  been 
changed  to  25  percent  of  available  slots. 
With  the  larger  set-aside,  it  is  even  more 
likely  that  some  of  the  slots  set  aside 
woutd  not  be  selected  by  new  entrants. 
The  Department  agrees  that  these 
unselected  slots  should  be  available  to 
incumbent  carriers  participating  in  the 
lottery,  and  a  change  based  on  this 
comment  is  being  adopted. 

ATA  commented  that  carriers  which 
do  not  operate  aircraft  with  56  or  more 
seats  should  not  participate  in  lotteries 
for  air  carrier  slots.  The  Department 
adopted  a  provision  to  that  effect  in 
SFAR  48  for  the  initial  lottery  held  on 
March  27.  and  has  interpreted  the 
existing  provisions  of  9  93.225  to  limit 
participation  in  air  carrier  lotteries  to 
carries  capable  of  operating  air  carrier 
aircraft  within  the  meaning  of  Part  93. 
S  93.123(c).  Accordingly,  this  issue  has 
been  resolved  without  amending  the 
rule.  This  does  not  change  the  right  of 
carriers  once  they  have  slots  to  use 
smaller  aircraft  in  accordance  with 
§  93.221. 

(h)  Transfer  of  slots.  In  adopting 
SFAR  48,  the  Department  considered  the 
limitation  on  transferability  of  riots 
newly  acquired  in  a  lottery  to  trades  on 
a  one-for-one  basis  at  the  same  airport. 
In  the  SFAR,  transfer  of  slots  obtained 
in  the  special  lottery  is  restricted  but  a 
slot  may  be  traded  for  more  than  one 
slot  as  well  as  for  one  slot.  This  change 
permits  a  carrier  to  increase  its  slot  base 
by  trading  a  valuable  slot  obtained  in  a 
lottery  for  two  or  more  slots  of  less 
value,  if  it  chooses.  The  Department 
believes  this  policy  should  apply  in  all 
slot  lotteries,  and  Section  93.221(a)(5)  is 
amended  to  incorporate  this  change. 

(i)  Common  ownership.  In  recent 
months  there  have  been  several  mergers 
or  acquisitions  of  carriers  holding  slots 
at  high  density  airports.  In  several  cases 
these  carriers  have  elected  to  continue 
operating  as  separate  entities.  For 
pBTposes  of  Subpart  S,  commonly  owned 
or  controlled  cjuriers  are  considered  a 
single  entity  under  i  93.213(c).  As  a 
result,  these  carriers  could  transfer  slots 
among  themselves  without  reporting  the 
transfers  to  the  FAA,  which  would  make 
the  agency's  administration  of  the  slot 
base  more  difficult.  Accordingly,  the 
Department  is  requiring,  in  a  revised 
5  93.221(d).  that  carriers  commonly 
owned  or  cootrolied  within  the  meaning 
of  I  93.213(c)  report  intra-company 
transfers  to  the  FAA. 

(j)  Trading  restriction.  The  restriction 
on  slot  transfers  to  trades  on  a  one-for- 
one  basis,  set  forth  in  the  original 


§  93.221(d).  is  removed  from  the  rule. 
The  restriction  expired  of  its  own  terms 
on  April  1. 198a 

(k)  Administration  allocation  of 
avaikible-alots.  Several  commenters. 
including  ATA.  requested  that  some 
mechanism  be  established  to  provide  for 
the  allocation  of  available  slots  in  the 
intervening  time  between  lotteries.  The 
Department  does  not  contemplate 
lotteries  more  frequently  than  twice 
each  year,  in  consideration  of  the 
relatively  small  number  of  slots  which 
will  be  available  and  the  expense  of 
conducting  a  lottery.  ATA  argues  that 
slots  should  not  go  unused  for  up  to  6 
months  while  waiting  for  a  lottery. 

The  Department  agrees  in  part  The 
Department  believes  that  prime  slots 
should  be  retained  for  distribution  on  a 
permanent  basis  by  lottery  to  ensure 
that  all  eligible  carriers  have  an  equal 
chance  to  obtain  them  in  random 
procedure.  However,  there  are  certain 
hours  at  LaCuardia  and  National 
Airports  in  which  all  slots  are  not 
allocated  simply  because  of  low 
demand.  These  hours  are  6:00  to  7:00 
a.m.  and  10:00  p.m.  to  12.-00  a.m.  Also,  a 
number  of  partial-week  slots,  such  as  for 
Saturday  and  Sunday  only,  have  been 
returned  to  the  FAA  at  each  of  the 
airports  as  have  slots  for  short  periods 
of  time  (e.g..  2  weeks)  by  international 
operators.  Because  demand  for  these 
types  of  slots  is  low.  there  is  no  reason 
to  reserve  these  slots  for  distribution  in 
a  procedure  designed  for  allocation  of 
few  valuable  slots  among  many 
interested  carriers. 

A  related  need  arises  for 
administrative  allocation  of  slots  at 
Kennedy  and  O'Hare  Airports,  to 
accommodate  short-term  requests  for 
international  scheduled  and  charter 
flights.  As  discussed  earlier  in  this 
preamble,  international  operators  are 
required  to  notify  FAA  if  an 
international  slot  will  be  used  for  a 
certain  period  of  time  or  every  day  of 
the  week.  The  existing  rule  requires 
such  notification  but  does  not  specify 
the  procedure  for  reallocating 
temporarily  returned  slots.  Designating  a 
procedure  for  short-term  reallocation  of 
available  slots  for  international 
operations,  including  charters,  provides 
the  mechanism  requested  by  many 
commenters  for  flexibility  and 
responsiveness  to  requests  for 
international  slots. 

For  the  above  reasons,  the 
Departn^nt  is  adding  a  new  i  93.226  to 
provide  for  administrative  allocation  of 
off-hour  slots  at  LaGoardia  and  National 
Airports  and  slots  available  for  fewer 
than  5  days  a  vreek  and  slots  available 
for  short  periods  of  time  at  any  of  the 
four  airports. 


(I)  Withdrawal  of  slots.  A  number  of 
cosaroents  were  received  on  various 
aspects  of  the  wiUidrawal  regulations 
set  forth  in  S  93.223.  The  Department 
does  not  consider  that  any  basic  change 
in  withdrawal  procedures  is  necessary. 
However,  the  Department  does  believe 
that  it  would  be  beneficial  to  revise  one 
technical  aspect  of  the  rule  protecting 
carriers  holding  eight  or  fewer  slots. 
Section  93.223(f)  of  the  December  16  rule 
provided  diat  slots  obtained  by  initial 
allocation  on  December  16, 1985.  or  by 
lottery  will  not  be  withdrawn  from  a 
carrier  holding  eight  or  fewer  non- 
international  slots  at  that  airport. 
Therefore,  under  the  existing  rule,  slots 
acquired  by  purchase  or  trade  would  not 
be  protected  from  withdrawal.  The 
Department  agrees  that  this  could 
unfairly  penahze  new  entrants  and 
incumbent  carriers  with  a  small  number 
of  slots  which  acquire  slots  through 
purchases  or  trades.  Accordingly,  the 
Department  is  amending  paragraiA  (f)  to 
extend  the  protection  from  withdrawal 
to  all  slots  held  by  a  carrier  with  eight  or 
fewer  non-international  slots.  It  is  not 
the  Department's  intent  to  permit 
carriers  with  less  than  eight  slots  to 
enter  into  lease  arrangements  (for 
example,  sale  and  leaseback)  for  the 
purpose  of  protecting  another  carrier's 
slots  from  withdrawal.  If  the 
Department  observes  any  such  abuse  of 
the  provisions  intended  for  the  benefit  of 
carriers  with  a  small  number  of  slots, 
the  Department  will  take  further 
appropriate  action. 

(m)  Reporting  requirements.  RCSC 
and  other  commenters  requested  that 
the  Department  delete  die  requirement 
for  the  reporting  of  each  flight  as  an 
arrival  or  departure  in  the  slot  use 
reports  under  §  93.227(i).  at  airports  at 
which  there  is  no  restriction  on  arrivals 
and  departures.  This  information  is 
useful  to  air  traffic  but  not  essential  at 
airports  at  which  arrival  and  departures 
are  not  restricted.  However,  voluntary 
arrival  and  departure  restrictions  may 
be  applied  on  a  seasonal  basis  only, 
making  it  impractical  to  impose  and 
rescind  this  reporting  requirement  by 
rulemaking.  Accordingly,  the 
Department  beUeves  Uw  requirement 
should  be  retained  for  all  high  density 
airports.  If  there  is  a  burden  in  a 
particular  case,  relief  will  be  afforded 
by  a  waiver  from  the  FAA. 

The  slot  use  reporting  requirement  in 
§  93.227(i)  is  amended  to  add  a 
requirement  for  carriers  to  identify  any 
common  control  or  ownership 
relationships  with  other  carriers  as 
defined  in  5  fl3.213(c).  The  Department 
has  no  other  consistent  source  of  this 
infocmation.  which  is  necessary  for 


administration  of  the  rule.  The 
Department  is  also  adding  a  requirement 
to  report  the  equipment  used  in 
operating  each  slot  held.  This 
information  is  necessary  to  monitor 
proper  use  of  commuter  and  air  carrier 
slots  by  appropriate  aircraft.  Most 
carriers  are  now  reporting  this 
information  and  the  Department 
anticipates  that  the  additional  reporting 
burden  will  be  minimal. 

Section-by-Section  Analysis  of  the 
Amendments 

Section  93.213    Definitions  and  General 
Provisions. 

Section  93.213  sets  forth  definitions  to 
be  applied  in  Subpart  S.  This 
amendment  adds  (definitions  for  the 
terms  "summer  season"  and  "winter 
season."  They  are  defined  as  follows: 

Summer  season — the  period  of  time 
from  the  fourth  Sunday  in  April  until  the 
fourth  Sunday  in  October. 

Winter  season — the  period  of  time 
from  the  fourth  Sunday  in  October  until 
the  fourth  Sunday  in  April. 

.These  terms  are  applicable  at 
Kennedy  and  O'Hare  Airports  and  are 
generally  consistent  with  international 
scheduling  practices. 

Section  93.215    Initial  Allocation  of 
Slots. 

A  new  paragraph  (c)  is  added  to  this 
section  which  allows  a  carrier  at 
Kennedy  Airport  to  designate  any  slot 
(including  domestic  slots)  as  a  seasonal 
slot  (either  a  sununer  season  slot  or  a 
winter  season  slot).  Those  terms  are 
defined  in  §  93.213.  In  order  to  designate 
a  slot  as  a  seasonal  slot,  a  carrier 
holding  the  slot  must  notify  the  FAA  (at 
the  address  specified  in  §  93.225(e]).  in 
writing,  by  May  15  for  the  1986  summer 
season  and  future  winter  seasons,  and 
by  October  15  for  future  summer 
seasons.  Thus,  a  carrier  may  convert 
one  or  more  of  its  slots  to  seasonal  slots. 
Once  a  slot  is  declared  to  be  a  seasonal 
slot  by  the  carrier,  the  carrier 
permanently  loses  use  of  that  slot  during 
the  other  season.  This  would  allow  a 
carrier  to  have  domestic  slots  every 
summer  and  not  have  to  worry  about  the 
use-or-lose  provisions  during  the  winter 
season.  Of  course,  the  use-or-lose 
provision  does  apply  during  the  season 
in  which  the  slot  is  being  utilized. 

Section  93217    Allocation  of  slots  for 
international  operations. 

Section  93.217  sets  forth  the  method  of 
allocation  for  International  operations  at 
the  high  density  airports.  The  provisons 
have  been  changed  from  the  December 
16  rule,  although  some  aspects  of  this 
section  remain  the  same.  Paragraph 


(a)(1)  has  been  changed  to  clarify  that 
allocation  of  slots  for  new  international 
operations  is  limited  to  scheduled 
operations.  International  charter 
operations  may  continue  to  hold  slots 
that  were  in  their  historic  base  but  will 
not  be  allocated  additional  slots  under 
this  paragraph.  Paragraph  (a)(2)  has 
been  changed  to  allow  a  carrier  to  trade 
an  international  slot  in  one  hour  or  half- 
hour  for  a  domestic  slot  held  by  a 
different  carrier  in  a  different  hour  or 
half-hour.  A  carrier  cannot  trade  with 
itself  and  cannot  trade  for  another  slot 
within  the  same  hour  or  half-hour.  The 
phrase  added  at  the  end  of  that 
paragraph,  "for  the  purpose  of 
conducting  such  an  operation  in  a 
different  hour  or  half-hour."  allows  the 
FAA  to  deny  a  trade  if  it  resulted 
practically  in  a  trade  of  slots  within  the 
same  houf  or  half-hour. 

Paragraphs  (a)(5)  to  (9)  set  forth  new 
methods  for  allocation  of  slots  for 
international  operations.  Paragraph  (5) 
is  the  grandfathering  section  for 
seasonal  international  operations  at 
Kennedy  and  O'Hare  Airports.  Under 
this  paragraph,  a  carrier  which  held  a 
permanent  summer  season  slot  aiwl  used 
it  to  conduct  an  international  operation 
in  the  summer  season  of  1985  is  entitled 
to  the  same  slot  in  the  following  year  for 
the  identical  timeframe  in  which  the  slot 
was  utilized,  if  the  carrier  requested  the 
slot  by  February  1, 1986.  The  following 
is  an  example  of  how  this  provision 
would  function: 

Carrier  A  held  and  operated  a  1700 
departure  at  Kennedy  Airport  in  the  Minuner 
of  1985  which  it  utilized  for  an  international 
operation.  The  slot  was  uUlized  every 
Monday  and  Thursday  fronn  June  1, 1985.  to 
September  15. 1985.  If  Carrier  A  subnwtted  a 
request,  in  writing,  by  Febroary  1, 1986.  for 
that  slot  for  the  summer  season  of  1986,  it  will 
be  allocated  that  slot  for  every  Monday  and 
Thursday  from  )une  1, 1986,  to  September  15. 
1986.  If  Carrier  A  operates  the  slot  during 
1986  for  the  specified  period  and  if  it  requests 
it  again  for  use  during  the  summer  of  1987,  it 
will  be  allocated  the  same  slot  for  the 
comparable  period  of  1987. 

If  Carrier  B  held  a  stot  every  Sunday  and 
Monday  from  )ane  1. 1985  to  October  1. 1986. 
but  only  utilized  the  slot  from  July  1. 1886,  to 
October  1, 1986,  then  it  would  only  be  eligible 
to  be  allocated  that  slot  under  paragraph  (5) 
from  July  1. 1987,  to  October  1, 1987.  The 
carrier  could  reqOest  additional  slots  or  a 
change  in  the  hour  operated  at  Kennedy 
Airport  under  paragraph  (8). 

Each  carrier  requesting  that  it  be 
grandfathered  slots  from  season-to- 
season  must  submit  its  entire  seasonal 
schedule  to  the  FAA  (domestic  and 
international  slots)  noting  any  requested 
changes  from  the  previous  year.  This 
wiH  ensure  that  all  submittals  are 
similar  and  make  it  easier  for  the  FAA 
to  differentiate  requests  for  additional 


slots  from  requests  for  a  change  in  slot 
times  or  requests  for  return  of  seasonal 
slots. 

Paragraph  (6)  basically  leaves 
unchanged  the  "2-hour"  rule  (as  it 
existed  in  old  paragraph  (a)(5])  for 
allocation  of  slots  for  new  international 
scheduled  passenger  operations  at 
O'Hare  Airport.  Those  requests  must  be 
submitted  in  writing  by  the  dates  listed 
in  the  paragraph  and  will  be  allocated 
within  2  hours  of  the  time  requested. 

Paragraph  (7)  emphasizes  that  slots  at 
LaCuardia  Airport  will  only  be  allocated 
for  international  operations  if  required 
by  specific  bilateral  agreement  and, 
when  allocated,  slots  will  be  made 
available  within  the  hour  requested. 
This  is  similar  to  the  language  which 
appeared  in  old  paragraph  (aKl). 

Paragraph  (8)  sets  forth  the 
mechanism  by  which  slots  for  additional 
or  changed  operations  (moved  from  one 
hour  to  another)  will  be  allocated  for 
scheduled  passenger  operations  at 
Kennedy  Airport.  If  a  request  is 
submitted  (in  accordance  with  the 
notification  requirements  of  the 
paragraph)  and  a  slot  is  available,  the 
slot  will  be  allocated.  If  a  slot  is  not 
available  in  the  hour  requested,  a  slot 
will  be  withdrawn  from  a  domestic 
operation  for  allocation  if  the  Office  of 
the  Secretary  determines  that  such  an 
allocation  is  required  by  international 
obligations.  The  Department  expects 
that  this  provision  will  be  used  rarely.  It 
must  be  emphasized  that  allocations 
under  S  93.217(a)(8)  will  be  made  only  to 
international  scheduled  operations. 
Since  slots  will  be  withdrawn  only  from 
scheduled  operations,  allocations  will 
be  made  only  to  this  type  of  operation. 

Paragraph  (9)  sets  forth  the  criteria 
which  will  be  utilized  to  determine 
which  of  several  requesting  carriers  will 
get  a  vacant  slot  at  Kennedy  Airport  (in 
accordance  with  paragraph  (8)).  and 
which  carrier  will  be  allocated  a  vacant 
slot  in  a  half-hour  different  from  that 
requested  at  O'Hare  Airport  in 
accordance  with  paragraph  (6). 
Consideration  of  international 
obligations  and  U.S.  and  international 
aviation  interests  have  been  the  basis 
emphasized  for  promulgation  of  the 
December  16  provisions  relating  to 
international  slots  and  continues  to  be 
the  primary  obligation  of  the 
Department  in  this  area.  Recognition  of 
the  number  of  vacant  slots  available  is 
necessary  to  ensure  that  U.S.  domestic 
operations  are  not  affected  in  such  a 
manner  as  to  disrupt  existing 
operations,  including  fiights  that  connect 
with  international  flights.  Finally,  there 
has  to  be  some  recognition  of  the 
general  ability  of  the  airport  terminal  to 
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handle  additional  international 
operations  before  slots  are  allocated  for 
such  operations.  For  example,  there 
would  be  no  purpose  in  withdrawing 
slots  from  domestic  service  to  provide 
additional  international  operations  at 
Kennedy  Airport  during  the  peak  hours 
if  in  fact  Federal  inspection  agency 
facilities  could  not  accommodate  them 
then. 

Paragraph  (b)  is  unchanged  from 
Subpart  S  as  originally  adopted. 

Paragraph  (c)  contains  the  procedure 
to  be  followed  if  a  carrier  is  offered  a 
slot  in  an  hour  or  half-hour  other  than 
one  requested.  For  example,  at  O'Hare. 
a  carrier  may  be  offered  a  1700  slot 
although  an  1800  slot  is  requested.  If 
offered  the  1700  slot,  the  carrier  would 
have  14  days  to  accept  it  and  must 
repeat  the  certification  statement 
required  by  §  93.221(e). 

Paragraphs  (d)  and  (e)  are  unchanged 
from  the  December  16  rule,  except  that 
paragraph  (d)  was  formerly  designated 
as  paragraph  (c). 

Section  93.221    Transfer  of  slots. 

In  Section  93.221(a)(5),  the  restriction 
on  trades  of  slots  obtained  in  a  lottery  is 
changed  from  limiting  trades  to  a  one- 
for-one  basis  to  permit  trades  of  one  for 
one  or  more  slots  for  each  slot  subject  to 
the  restriction.  This  change  provides 
additional  opportunities  for  carriers 
obtaining  slots  without  increasing  the 
incentive  for  speculation  in  lottery  slots. 

Section  93.221(d),  which  restricted 
transfer  prior  to  April  1. 1986,  to  trades 
on  a  one-for-one  basis  at  the  same 
airport,  is  removed.  The  restriction 
expired  by  its  own  terms  on  April  1.  A 
new  paragraph  (d)  is  added  to  require 
that  conunonly  owned  or  controlled 
carriers  report  intra-company  transfers 
to  the  FAA.  This  provision  is  needed  for 
the  FAA  to  track  slot  usage. 

Section  93.223    Slot  withdrawal. 

Section  93.223(f).  as  initially  adopted, 
provides  that  slots  acquired  through 
grandfathering  under  \  93.215  or  by 
lottery  will  not  be  withdrawn  from  a 
carrier  with  eight  or  fewer  non- 
international  slots  at  an  airport.  This 
paragraph  is  amended  to  extend  the 
protection  from  withdrawal  to  slots 
acquired  in  trade  or  by  purchase. 

Section  93.225    Lottery  of  available 
slots. 

Section  93.225(e)  is  amended  by 
adding  an  additional  limitation  to  the 
requirements  for  participation  in  a  slot 
lottery  as  a  new  entrant.  The  added 
language  precludes  carriers  that  have 
obtained  slots  in  the  previous  lottery 
and  failed  to  operate  them  from 
participating  in  the  next  lottery  as  a  new 


entrant.  (The  carrier  could,  however, 
participate  in  the  lottery  with  the  status 
of  an  incumbent.)  A  penalty  of  this  sort 
is  needed  to  discourage  carriers  from 
seeking  slots  in  a  lottery  that  they  are 
not  likely  to  use,  to  the  detriment  of 
carriers  ready,  willing  and  able  to  use 
those  slots. 

In  paragraph  (h)  of  §  93.225.  the  15 
percent  set-aside  for  new  entrant 
carriers  in  slot  lotteries  is  changed  to  25 
percent.  In  consideration  of  the  number 
of  slots  expected  to  be  available  in  the 
lottery  pools,  a  25  percent  guarantee  is 
needed  as  a  more  meaningful  new 
entrant  preference. 

Section  93.226    Allocation  of  slots  in 
low-demand  periods. 

A  new  section.  §  93.226,  is  added  to 
the  rule  to  provide  for  the  administrative 
allocation  by  the  FAA  of  off-hour  slots 
and  partial-week  slots  when 
appropriate. 

Section  93.226(a)  provides  that  the 
FAA  will  allocate  available  slots,  upon 
request,  for  the  following  time  periods: 

(1)  Any  hour  for  which  a  slot  is 
available  less  than  5  days  per  week. 

(2)  Any  time  period  for  which  a  slot  is 
available  less  than  a  full  season. 

(3)  For  LaGuardia  and  Washington 
National  Airports,  slots  in  the  following 
hours: 

(i)  6:00  a.m.-6:59  a.m. 

(ii)  10:00  p.m.-midnight. 

Section  93.226(b)  limits  allocations 
under  this  new  section  to  operators 
already  having  the  economic  and 
operating  authority  to  make  immediate 
use  of  the  slots.  Slots  will  be  made 
available  under  this  paragraph  for 
international  operations  and  domestic 
operations,  including  cargo  and  charter 
operations  as  well  as  scheduled 
passenger  operations. 

Section  93.226(c)  provides  the 
procedure  for  requesting  allocations 
under  §93.226.  Section  93.226(d)  permits 
FAA  to  suspend  allocation  of  available 
slots  under  this  section  upon  a 
determination  that  the  remaining  slots 
should  be  allocated  by  lottery.  This 
provision  will  preserve  slots  for 
distribution  by  lottery  when  it  becomes 
apparent  that  demand  is  increasing  to 
the  point  where  a  random  allocation 
procedure  is  inappropriate. 

Section  93.226(e)  makes  it  clear  that 
slots  may  be  allocated  under  this 
section  on  a  seasonal  basis  or  for 
limited  periods  of  time  (e.g.,  a  week  or  a 
month). 

Section  93.227    Slot  use  and  loss. 

Section  93.227(i)  is  amended  by 
adding  a  requirement  for  carriers  which 
are  affected  by  the  common  ownership 
.  and  control  provisions  o(  i  93.213(c)  to 


report  any  such  relationship  in  their  slot 
use  reports.  Also  added  to  this 
paragraph  is  a  requirement  to  report  the 
equipment  used  in  operating  each  slot. 

New  §  93.227(j)  is  added  to  permit  the 
FAA  Chief  Counsel  to  waive  the  65- 
percent  use-or-lose  requirement  of 
593.227(a).  if  one  condition  or  a  series  of 
conditions  beyond  the  carrier's  control 
prevented  use  of  the  slot  for  a  period  of 
9  days  or  more  (15  percent  of  the  2- 
month  reporting  period).  This  provision 
permits  the  retention  of  slots  where 
operation  of  the  minimum  use 
requirements  would  be  manifestly 
unfair.  The  request  for  such  a  waiver 
should  be  submitted  with  the  carrier's 
use-or-lose  report  and  must  be  signed  by 
the  person  submitting  the  report. 

A  new  paragraph  (k)  is  added  to 
provide  that  the  Chief  Counsel  of  the 
FAA  may  grant  a  waiver  from  the 
§  93.227  use-or-lose  requirements  for  a 
U.S.  operation  which  is  a  continuation 
segment  of  an  intercontinental  all-cargo 
flight.  The  slot  must  be  returned  to  FAA 
when  not  used. 

Regidatory  Evaluation 

Regulatory  Flexibility  Act 
Determination 

The  changes  contained  in  this 
rulemaking  affect  primarily  international 
air  carrier  operations. 

As  discussed  above,  this  rule  should 
result  in  minimal  benefits  or  costs  to 
U.S.  carriers,  with  two  limited 
exceptions.  First.  Barriers  obtaining  slots 
in  a  lottery  under  §  93.225  will  benefit  to 
the  extent  of  the  value  of  the  slots 
obtained.  Some  slots,  particularly  air 
carrier  slots  in  prime  hours,  may  have  a 
substantial  value.  However,  few  such 
slots  are  expected  to  be  available  for 
allocation  by  lottery.  Also,  a  relatively 
large  number  of  carriers  will  be  eligible 
for  participation  in  each  lottery. 
Therefore,  the  likelihood  of  any  single 
carrier  obtaining  more  than  two  high- 
value  slots  is  small,  and  the  percentage 
of  carriers  which  will  obtain  a 
substantial  benefit  in  any  particular 
lottery  will  be  small. 

Second,  international  charter 
operators  may  experience  a  slight 
increase  in  difficulty  in  obtaining  a  slot 
in  a  desired  hour,  although  the 
procedures  adopted  herein  are  similar  to 
past  scheduling  practices  as  well  as 
international  practices.  As  a  result, 
these  carriers  may  incur  some  degree  of 
cost  associated  with  rescheduling  of 
flights  or  operating  in  non-optimum 
hours  for  their  respective  types  of 
operations.  However,  it  is  the 
Department's  intent  to  accommodate 
international  charter  flights  when 


possible,  consistent  with  the 
requirements  of  scheduled  operations, 
and  the  proportionate  number  of  carriers 
affected  to  any  sutistantial  degree  is 
expected  to  be  very  small. 

Small  operators  will  not  be 
disproportionately  affected  in  any 
discernible  way  by  this  rule. 
Accordingly,  the  Department  has 
determined  that  the  rule  will  not,  if 
enacted,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

For  the  reasons  set  forth  above,  the 
Department  has  determined  that  this 
amendinent  (1)  is  not  a  major  rule  under 
Executive  Order  12291;  (2)  is  significant 
under  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  I 
certify  that  under  the  criteria  of  the 
Regulatory  Flexibility  Act  this  nrie  will 
not  have  a  significant  economic  impact 
on  a  sobstanbal  number  of  small 
entities.  A  copy  of  the  regulatory 
evaluation  prepared  for  diis  action  can 
be  obtained  from  the  person  identified 
under  the  caption  "FOB  TORTMcn 
INFORMATION  CONTACT." 

International  Trade  Impact  Analysis 

This  rule  will  not  influence  or  affect 
the  sale  of  foreign  products  or  services 
domestically  or  the  sale  of  U.S  products 
or  services  in  foreign  countries. 
Therefore,  the  Department  certifies  that 
this  rule  will  not  eliminate  existing  or 
create  additional  barriers  to  the  sale  of 
foreign  aviation  products  or  services  in 
the  U.S.  The  Department  also  certifies 
that  the  rule  will  not  eliminate  existing 
or  create  additional  barriers  to  the  sale 
of  U.S.  aviation  products  and  services  in 
foreign  countries. 


Paperwork  Reduction  Act 

This  amendment  provides  for 
relatively  minor  changes  to  the  required 
reporting  of  certain  information  by  air 
carrier  and  commuter  operators  to  the 
FAA.  Under  the  requirements  of  the 
Federal  Paperwork  Reduction  Act,  the 
Office  of  Management  and  Budget  has 
approved  the  information  collection 
provision  of  Subpart  S.  OMB  Approval 
•  Number  2120-0524  has  been  assigned  to 
Subpart  S. 

Effective  Date 

This  rule  contains  a  number  of 
provisions  which  provide  benefits  to 
both  carriers  and  the  FAA  in  providing 
for  the  immediate  distribution  of  slots,  in 
resolving  uncertainty  in  the  scheduling 
of  international  operations,  and  in 
streamlining  proceditres  for 
administration  of  Subpart  S. 
Accordii^.  1  find  that  good  cause 


exists  for  making  this  amendment 
effective  upon  publication. 

List  of  Subjects  in  14  CFR.  Part  93 

Aviation  safety.  Air  traffic  control 

Adoption  of  the  Amendment 

For  the  reasons  set  out  above.  Part  93 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  93)  is  amended  as  follows: 

PART  93-(  AMENDED] 

1.  The  authority  citation  for  Part  93 
continues  to  read  as  follows: 

Aulhotity:  49  U.S.C.  1302. 1303. 134a, 
13S4(a)  1421(a).  1424.  2402.  and  2424:  49U.S.C. 
106  (Kevised  Pub.  L.  97-449,  January  12, 1983). 

2.  In  §  93.213,  paragraphs  (a)(3)  and 
(a)(4)  are  added  to  read  as  follows: 

§93.213    Deftaittons and 0«iMral 
provtakms. 

(a)  For  purposes  of  this  subpart — 
«        •        •        •        • 

(3)  "Summer  season"  means  the 
period  of  time  from  the  fourth  Sunday  in 
April  until  the  fourth  Sunday  in  October. 

(4)  "Winter  season"  means  the  period 
of  time  from  the  fourth  Sunday  in 
October  until  the  fourth  Sunday  in  April. 

3.  In  §  93.215,  by  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (d) 
and  (e).  respectively,  and  by  adding  new 
paragraph  (c)  to  read  as  follows: 

§93.21S    Initial  allocation  of  atets. 

(c)  A  carrier  may  permanently 
designate  a  slot  it  holds  at  Kennedy 
International  Airport  as  a  seasonal  slot, 
to  be  held  by  the  carrier  only  during  the 
corresponding  season  in  future  years,  if 
it  notifies  the  FAA  (at  the  address 
specified  in  |  93.225(e)),  in  writing,  the 
preceding  winter  seasons  or  by  October 
15  of  the  preceding  year  for  summer 

seasons. 

•        «        •        •        * 

4.  By  revising  S  93.217  to  read  as 
follows: 

§93.217    Allocation  of  slots  for 
intanwHonal  operations  an 
HmitaMoos. 

(a)  Any  air  carrier  or  commuter 
operator  having  the  authority  to  conduct 
international  operations  shall  be 
provided  slots  for  those  operations 
subject  to  the  following  conditions  and 
the  other  provisions  of  this  section: 

(1)  The  slot  may  be  used  only  for  a 
flight  segment  in  «vfaich  either  the 
takeoff  or  landing  is  at  a  foreign  point 
or.  for  foreign  operators,  the  flight 
segment  is  a  continuation  of  a  flight  that 
befins  or  ends  at  a  foreign  point  Slots 
may  be  obtained  and  used  under  this 
section  oaljr  for  ofwrations  at  Kennedy 


and  O'Hare  airports  unless  otherwise 
required  by  bilateral  agreement  and 
only  for  scheduled  service  unless  the 
requesting  carrier  qualifies  for  the  slot 
on  the  basis  of  historic  seasonal 
operations,  under  §  93.217(a)(5). 

(2)  Slots  used  for  an  operation 
described  in  paragraph  (aHl)  of  this 
section  may  not  be  bought,  sold,  leased, 
or  otherwise  transferred,  except  that 
such  a  slot  may  be  traded  to  another 
slot-holder  on  a  one-for-one  basis  for  a 
slot  at  the  same  airport  in  a  different 
hour  or  half -hoar  period  if  the  trade  is 
for  the  purpose  of  conducting  such  an 
operation  in  a  different  hour  or  half-hour 
period. 

(3)  Slots  used  for  operations  described 
in  paragraph  (a)(1)  of  this  section  must 
be  returned  to  the  FAA  if  the  slot  will 
not  be  used  for  such  operations  for  more 
than  a  2-week  period. 

(4)  Each  air  carrier  or  commuter 
operator  having  a  slot  that  is  used  for 
operations  described  in  paragraph  la)(l) 
of  this  section  but  is  not  used  every  day 
of  the  week  shall  notify  the  office 
specified  In  §  93.221(a)(1)  in  writing  of 
those  days  on  which  the  slots  will  not  be 
used. 

(5)  At  Kennedy  and  O'Hare  AirporU. 
a  slot  shall  be  allocated  upon  request 
for  seasonal  international  operations, 
including  charter  operations,  if  the  Chief 
Counsel  of  the  FAA  determines  that  the 
slot  had  been  permanently  allocated  to 
and  used  by  the  requesting  carrier  in  the 
same  hour  and  for  the  same  time  period 
during  the  corresponding  season  of  the 
preceding  year.  Requests  for  such  sloU 
must  be  submitted  to  the  office  specified 
in  §  93-221(a)(l)  by  May  15  for 
operations  to  be  conducted  dating  the 
following  winter  season  and  by  October 
15  for  the  following  summer  season.  For 
operations  during  the  1966  simrno' 
season,  requests  under  this  paragraph 
must  have  been  submitted  to  the  FAA 
on  or  before  February  1. 1986.  Each 
carrier  requesting  a  slot  under  this 
paragraph  must  submit  its  entire 
international  schedule  at  the  relevant 
airport  for  the  particular  season,  noting 
which  requests  are  in  addition  to  or 
changes  from  the  previous  year. 

(6)  Additional  slots  shall  be  allocated 
at  O'Hare  Airport  for  international 
scheduled  air  carrier  and  commuter 
operations  (beyond  those  slots  allocated 
under  i  93.215  and  f  93.217(aK5))  if  a 
request  is  submitted  to  the  office 
specified  in  §  93.221(a)(1)  by  May  15  for 
operations  to  commence  during  the 
following  winter  season  and  by  October 
15  for  operations  to  commence  during 
the  following  summer  season.  Theee 
sloU  vrill  be  allocated  within  2  hours  of 
the  time  period  requested. 


JM   I 
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(7)  If  required  by  bilateral  agreement, 
additional  slots  shall  be  allocated  at 
LaCuardia  Airport  for  international 
scheduled  passenger  operations  within 
the  hour  requested. 

(8)  To  the  extent  vacant  slots  are 
available,  additional  slots  during  the 
high-density  hours  shall  be  allocated  at 
Kennedy  Airport  for  new  international 
scheduled  air  carrier  and  commuter 
operations  (beyond  those  operations  for 
which  slots  have  been  allocated  under 
§§  93.215  and  93.217(a](5]).  if  a  request 
is  submitted  to  the  office  specified  in 

S  93.221(a)(1)  by  May  15  for  operations 
to  commence  during  the  following 
winter  season  and  by  October  15  for 
operations  to  commence  during  the 
following  summer  season.  In  addition, 
slots  may  be  withdrawn  from  domestic 
operations  for  operations  at  Kennedy 
Airport  under  this  paragraph  if  required 
by  international  obligations. 

(9)  In  determining  the  hour  in  which  a 
slot  request  under  5§  93.217(a)(6)  and 
93.217(a)(8)  will  be  granted,  the 
following  will  be  taken  into 
consideration,  among  other  things: 

(i)  The  availability  of  vacant  slot 
times; 

(ii)  International  obligations; 

(iii)  Airport  terminal  capacity, 
including  facilities  and  personnel  of  the 
U.S.  Customs  Service  and  the  U.S. 
Immigration  and  Naturalization  Service; 

(iv)  The  extent  and  regularity  of 
intended  use  of  a  slot;  and 

(v)  Schedule  constraints  of  carriers 
requesting  slots. 

(b)  If  a  slot  allocated  under  §  93.215 
was  scheduled  for  an  operation 
described  in  paragraph  (a)(1)  of  this 
section  on  December  18. 1985,  its  use 
shall  be  subject  to  the  requirements  of 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section.  The  requirements  also  apply  to 
slots  used  for  international  operations  at 
LaCuardia  Airport. 

(c)  If  a  slot  is  offered  to  a  carrier  in 
other  than  the  hour  requested,  the 
carrier  shall  have  14  days  after  the  date 
of  the  offer  to  accept  the  newly  offered 
slot.  Acceptance  must  be  in  writing  and 
sent  to  the  office  specified  in 

S  93.221(a)(1)  and  must  repeat  the 
certified  statements  required  by 
paragraph  (e)  of  this  section. 

(d)  The  Office  of  the  Secretary  of 
Transportation  reserves  the  right  not  to 
apply  the  provisions  of  this  section, 
concerning  the  allocation  of  slots,  to  any 
foreign  air  carrier  or  commuter  operator 
of  a  country  that  provides  slots  to  U.S. 
air  carriers  and  commuter  operators  on 
a  basis  more  restrictive  than  provided 
by  this  subpart.  Decisions  not  to  apply 
the  provisions  of  this  section  will  be 
made  by  the  Office  of  the  Secretary  of 
Transportation. 


(e)  Each  request  for  slots  under  this 
section  shall  state  the  airport,  days  of 
the  week  and  time  of  the  day  of  the 
desired  slots  and  the  period  of  time  the 
slots  are  to  be  used.  Each  request  shall 
identify  whether  the  slot  is  requested 
under  paragraph  (a)(5),  (6),  or  (8)  and 
identi^  any  changes  from  the  previous 
year  if  requested  under  both  paragraphs. 
The  request  must  be  accompanied  by  a 
certified  statement  signed  by  an  officer 
of  the  operator  indicating  that  the 
operator  has  or  has  contracted  for 
aircraft  capable  of  being  utilized  in 
using  the  slots  requested  and  that  the 
operator  has  bona  fide  plans  to  use  the 
requested  slots  for  operations  described 
in  paragraph  (a). 

5.  By  amending  paragraph  (a)(5)  of 
§  93.221  to  remove  "on  a  one-for-one 
basis"  wherever  it  appears  and 
substitute  "for  one  or  more  than  one 
slot". 

6.  By  revising  paragraph  (d)  of  §  93.221 
to  read  as  follows: 

§93.221    Transfer  Of  Slots. 

*        •        •        *        • 

(d)  Air  carriers  and  commuter 
operators  considered  to  be  a  single 
operator  under  the  provisions  of 
§  93.213(c)  of  this  Subpart  but  operating 
under  separate  names  shall  report 
transfers  of  slots  between  them. 

7.  By  revising  paragraph  (f)  of  §  93.223 
to  read  as  follows: 

§  93.223    Slot  withdrawal. 

***** 

(f)  Notwithstanding  other  provisions 
in  this  section,  the  FAA  shall  not 
withdraw  slots  from  any  carrier  or 
commuter  operator  holding  eight  or 
fewer  slots  at  that  airport  (excluding 
slots  used  for  operations  described  in 
5  93.217(a)(1)). 

8.  Section  93.225  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§93.225    Lottery  of  available  Slots. 

***** 

(e)  Each  U.S.  air  carrier  or  commuter 
operator,  as  appropriate,  operating  at 
the  airport  shall  be  included  in  the 
lottery.  Any  U.S.  carrier  which  (i)  is  not 
operating  at  the  airport  and  (ii)  has  not 
failed  to  operate  slots  obtained  in  the 
previous  lottery,  but  wishing  to  initiate 
service  at  the  airport,  shall  be  included 
in  the  lottery  if  that  operator  notifies,  in 
writing,  the  Office  of  the  Chief  Counsel. 
Docket  Section.  AGC-204,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  The  notification 
must  be  in  duplicate  and  must  be 
received  15  days  prior  to  the  lottery 


date.  The  notification  must  also  include 
a  statement  as  to  whether  there  is  any 
common  ownership  or  control  of,  by,  or 
with  any  other  carrier  as  defined  in 
§  93.213(c). 
•         •    •     •         •         • 

(h)  During  the  first  selection  sequence, 
25  percent  of  the  slots  available  but  no 
less  than  two  slots  shall  be  reserved  for 
selection  by  new  entrant  carriers.  If  new 
entrant  carriers  do  not  select  all  of  the 
slots  set  aside  for  new  entrant  carriers 
in  a  lottery,  incumbent  carriers  may 
select  the  remaining  slots. 

•  •  4  *  * 

9.  By  adding  a  new  §  93.226  to  read  as 
follows: 

S  93.226    AHocation  of  slots  In  low-demand 
periods. 

(a)  If  there  are  available  slots  in  the 
following  time  periods  and  there  are  no 
pending  requests  for  international  or 
EAS  operations  at  these  times,  FAA  will 
allocate  slots  upon  request  on  a  first- 
come,  first-served  basis,  as  set  forth  in 
this  section: 

(1)  Any  period  for  which  a  slot  is 
available  less  than  5  days  per  week. 

(2)  Any  time  period  for  which  a  slot  is 
available  for  less  than  a  full  season. 

(3)  For  LaCuardia  and  Washington 
National  Airports: 

(i)  6:00  a.m.-6:59  a.m. 
(ii)  10:00  p.m.-midnight. 

(b)  Slots  will  be  allocated  only  to 
operators  with  the  economic  and 
operating  authority  and  aircraft  required 
to  use  the  slots. 

(c)  Requests  for  allocations  under  this 
section  shall  be  submitted  in  writing  to 
the  address  listed  in  §  93.221(a)(1)  and 
shall  identify  Jhe  request  as  made  under 
§  93.226. 

(d)  The  FAA  may  deny  requests  made 
under  this  section  after  a  determination 
that  all  remaining  slots  in  a  particular 
category  should  be  distributed  by 
lottery. 

(e)  Slots  may  be  allocated  on  a 
seasonal  or  temporary  basis  under  this 
provision. 

10.  By  revising  §  93.227(i)  and  adding 
new  paragraphs  (j)  and  (k)  to  read  as 
follows: 

§  93.227    Slot  use  and  loss. 

•         •         •         *         • 

(i)  Every  air  carrier  and  commuter 
operator  or  other  person  holding  a  slot 
at  a  high  density  airport  shall,  within  14 
days  after  the  last  day  of  the  2-month 
period  beginning  January  1. 1986,  and 
every  2  months  thereafter,  forward,  in 
writing,  to  the  address  identified  in 
§  93.221(a)(1),  a  list  of  all  slots  held  by 
the  air  carrier,  commuter  operator  or 


other  person  along  with  a  listing  of 
which  air  carrier  or  commuter  operator 
actually  operated  the  slot  for  each  day 
of  the  2-month  period.  The  report  shall 
identify  the  flight  number  for  which  the 
slot  was  used  and  the  equipment  used, 
and  shall  identify  the  flight  as  an  arrival 
or  departure.  The  report  shall  identify 
any  common  ownership  or  control  of, 
by,  or  with  any  other  carrier  as  defined 
in  §  93.213(c)  of  this  Subpart.  The  report 
shall  be  signed  by  a  senior  official  of  the 
air  carrier  or  commuter  operator.  If  the 
slot  is  held  by  an  "other  person."  the 


report  must  be  signed  by  an  official 
representative. 

(j)  The  Chief  Counsel  of  the  FAA  may 
waive  the  requirements  of  paragraph  (a) 
of  this  section  in  the  event  of  a  highly 
unusual  and  unpredictable  condition 
which  is  beyond  the  control  of  the  slot- 
holder  and  which  exists  for  a  period  of  9 
or  more  days.  Examples  of  conditions 
which  could  justify  waiver  under  this 
paragraph  are  weather  conditions  which 
result  in  the  restricted  operation  of  an 
airport  for  an  extended  period  of  time  or 
the  grounding  of  an  aircraft  type. 


(k)  The  Chief  Counsel  of  the  FAA 
may,  upon  request,  grant  a  waiver  from 
the  requirements  of  paragraph  (a)  of  this 
section  for  a  slot  used  for  the  domestic 
segment  of  an  intercontinental  all-cargo 
flight.  To  qualify  for  a  waiver,  a  carrier 
must  operate  the  slot  a  substantial 
percentage  of  the  time  and  must  return 
the  slot  to  the  FAA  in  advance  for  the 
time  periods  it  will  not  be  used. 

Issued  in  Washington,  DC.  on  June  10. 1966. 
Elizabeth  Hanford  Dole, 
Secretary  of  Transportation. 
(FR  Doc.  86-13415  Filed  6-11-86:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  43, 61,  and  91 
(Docfcst  No.  2S011:  NotiC«  No.  86-«] 

Preflight  Assembly  of  Gliders  and 
Balloons 

agency:  Federal  Aviation 
Administration.  (FAA).  DOT. 
ACHON:  Notice  of  proposed  rulemaking 
(NPRM). 


JM   I 


f:  This  notice  proposes  to 
amend  the  regulations  to  discontinue 
classifying  glider  and  balloon  assembly 
as  preventive  maintenance,  except  in 
certain  circumstances;  add  training 
requirements  for  pilots  in  preflight 
assembly  of  gliders  and  balloons;  and 
add  preflight  assembly  and  post 
assembly  inspections  to  the  preflight 
responsibilities  for  glider  and  balloon 
pilots.  The  amendments  are  needed  to 
ensure  the  continued  assignment  of 
responsibilities  for  preflight  assembly 
and  inspection  of  gliders  and  balloons 
while  simultaneously  reducing  the 
recording  burden  on  the  public. 
OATC:  Comments  must  be  received  on  or 
before  September  11, 1986. 
AOORESSES:  Mail  or  deliver  comments 
on  this  notice  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-204),  Docket  No.  25011,  Room  916, 
800  Independence  Ave.,  SW., 
Washington,  DC  20591.  Comments 
mailed  or  delivered  must  be  identified 
with  "Docket  No.  25011."  Comments 
may  be  inspected  in  Room  916 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT. 
Charles  W.  Schaffer,  General  Aviation 
and  Commercial  Branch  (AFS-340), 
Aircraft  Maintenance  Division.  Office  of 
Flight  Standards.  Federal  Aviation 
Administration,  800  Independence  Ave.. 
SW..  Washington,  DC  20591,  Telephone 
(202)  426-8203. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  action  by 
submitting  such  written  data,  views,  or 
arguments  as  they  deem  appropriate. 
Comments  relating  to  the  impact  the 
proposal  may  have  on  economics,  small 
businesses,  energy  resources,  or  the 
environment  are  also  invited.  All 
comments  received  on  or  before  the 
specified  closing  date  will  be  considered 
by  the  Administrator  before  final  action 
on  the  proposal.  The  proposal  may  be 


changed  as  a  result  of  the  comments 
received.  All  comments  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  for 
examination  in  the  Rules  Docket,  Room 
916,  weekdays  between  8:30  a.m.  and  5 
p.m.  A  report  summarizing  each 
substantive  public  contact  with  Federal 
Aviation  Administration  (FAA) 
personnel  concerning  this  rulemaking 
action  will  be  made  a  part  of  the  docket. 
Commenters  wishing  acknowledgement 
of  receipt  by  the  FAA  must  submit,  with 
their  comments,  a  self-addressed 
stamped,  postcard,  bearing  the 
statement:  "Comments  on  Docket  No. 
25011."  The  card  will  be  dated,  time 
stamped,  and  return  to  the  sender. 

Availability  of  NPRM 

A  copy  of  this  notice  of  proposed 
rulemaking  may  be  obtained  by  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Public  Affairs. 
Attention:  Public  Inquiry  Center,  APA- 
430,  800  Independence  Avenue.  SW.. 
Washington,  DC  20591,  or  by  calling 
(202)  426-8050.  The  request  must  identify 
the  NPRM  by  notice  number.  Persons 
who  want  to  be  placed  on  a  mailing  list 
to  receive  future  NPRM's  should  request 
Advisory  Circular  11-2A,  which 
describes  application  procedures. 

Background 

Part  43,  Appendix  A,  paragraph  (c). 
classifies  the  installation  of  certain 
glider  wings  as  preventive  maintenance. 
Paragraph  (c)  was  amended 
(Amendment  No.  43-23:  47  FR  41076; 
September  16. 1982)  to  add  preflight 
assembly  of  balloons  to  the  list  of 
preventive  maintenance. 

Prior  to  amendment,  balloon  assembly 
classification  was  in  dispute.  Some 
persons  considered  it  maintenance 
while  others  viewed  it  as  an  operational 
function.  Classification  as  preventive 
maintenance  in  Amendment  No.  43-12 
(34  FR  14423;  September  16, 1969)  was 
intended  to  unify  these  viewpoints, 
utilizing  the  concept  used  successfully 
with  gliders  for  many  years.  Public 
comment  invited  prior  to  amendment 
brought  only  positive  comment. 

Amendment  No.  43-23  simultaneously 
amended  §  43.9  to  require  the 
performance  and  approval  for  return  to 
service  of  preventive  maintenance  to  be 
recorded  in  the  aircraft  records.  Shortly 
after  the  amendment  became  effective, 
the  FAA  received  the  first  of  what 
became  numerous  complaints  about  the 
new  recordkeeping  requirement  from 
glider  and  balloon  operators  and  their 
associations.  In  response,  the  FAA 
agreed  to  review  the  matter. 


Discussion 

A  review  of  the  situation  revealed 
that,  while  §  43.9.  as  amended,  requires 
preventive  maintenance  to  be  recorded. 
§  91.173(b)(1)  requires  the  record  to  be 
retained  only  until  the  work  is  repeated 
(i.e.,  until  the  glider  or  balloon  is 
reassembled  for  the  next  flight).  While 
§  43.9  is  appropriate  and  works  well  for 
other  aircraft,  it  does  not  work  for 
gliders  and  balloons  because  they  are 
assembled  so  frequently. 

The  pilot-in-command  is,  by  virtue  of 
§  91.29,  responsible  for  proper  assembly 
of  the  glider  or  balloon,  whether  or  not 
the  assembly  operation  is  recorded. 
Further,  the  pilot-in-command  has 
typically  perforated  the  assembly  of 
gliders  and  balloons  without  recording 
the  work  for  many  years.  FAA  records 
of  accidents  and  incidents  do  not 
indicate  that  improper  assembly  has 
played  a  significant  role  in  glider  or 
balloon  accidents.  Therefore,  the  FAA 
has  decided  to  classify  the  installation 
of  glider  wings  and  tail  surfaces, 
specifically  designed  for  quick 
disassembly  and  assembly,  and  the 
installation  of  balloon  baskets  and 
burners,  specifically  designed  for  quick 
removal,  assembly  of  gliders  and 
balloons  as  operational  functions.  To 
ensure  that  pilots  recognize  their 
responsibilities  and  are  competent  to 
perform  the  assembly  and  preflight 
inspection  properly.  Part  61  of  the  FAR 
would  be  amended  to  reference  gliders 
and  balloons  in  the  flight  proficiency 
requirements  of  §§  61.107  and  61.127. 

The  type  certificate  data  of  some 
balloons  permit  multiple  models  of 
baskets  to  be  used  on  some  envelopes. 
The  interchange  of  these  components  is 
as  simple  to  perform  as  a  normal 
preflight  assembly.  The  additional  step 
of  determining  the  eligibility  for 
interchange  is  similar  to  the  pilot-in- 
command  process  of  determining  that  an 
aircraft  is  properly  equipped  for  the 
flight  being  conducted.  The  FAA  has 
determined,  however,  that  when 
component  interchange  is  involved, 
preflight  assembly  will  continue  to  be 
classified  as  preventive  maintenance. 
The  recording  requirements  associated 
with  preventive  maintenance  are 
necessary  to  provide  record  continuity 
for  interchanged  components  so  that 
compliance  with  required  inspections. 
Airworthiness  Directives,  etc..  can  be 
determined. 

Paperwork  Reduction  Act 

This  proposed  regulation  would 
reduce  a  recordkeeping  burden 
approved  for  14  CFR  43.9  by  the  Office 
of  Management  and  Budget  under  the 


provisions  of  Ibe  Paperwork  Redscticm 
Act  of  1980  {Pab.  L.  06-511)  (OMfi 
Control  Number  2120-20).  Specific 
comments  on  this  reduction  should  be 
submitted  to  the  Office  of  Infonnation 
and  Regulatory  Affairs  (OMB),  New 
Executive  Oflioe  Building,  Room  3001, 
Washington,  DC.  20503,  Attention  FAA 
Desk  Officer  (Telephone:  202-39S-7313). 
A  copy  BhoHkl  be  submitted  to  the  FAA 
Docket 

Ecooomic  Sumsoary 

The  FAA  proposes  to  aatefxi  Parts  43 
and  61  to  «Jim-/wtifUM>  dassi/yiag  glider 
and  balloon  assembly  as  preventive 
maintenance,  except  in  certain 
circumstances;  add  training 
requirements  for  pilots  in  preflight 
assembly  of  gliders  and  balloons;  and 
add  preHight  assembly  and  post 
assembly  inspections  to  the  preflight 
responsibilities  for  glider  and  balloon 
pilots.  The  proposed  editorial  changes  to 
Part  91  are  intended  to  make  the 
proposed  changes  to  Parts  43  and  61 
consistent  with  the  maintenance  record 
requirements  of  Part  91.  The  primary 
objective  of  the  proposal  is  to  ensure  the 
continued  assignment  of  responsibilities 
for  preflight  assembly  and  post 
assembly  inspection  of  gliders  and 
balloons  and  at  the  same  time  reduce 
the  recordkeeping  burden  on  the  public. 

The  principal  area  of  interest  in  the 
proposal  is  the  change  affecting  the 
installation  of  glider  wings  and  tail 
surfaces,  specifically  designed  for  quick 
disassembly  and  assembly  by  pilots, 
and  the  installation  of  balloon  baskets 
and  burners,  specifically  designed  for 
quick  removal  by  the  pilot.  The  deletion 
of  these  requirements  from  the  list  of 
items  classified  as  preventive 
maintenance  in  Appendix  A  to  Part  43 
would  relieve  glider  and  balloon 
operators  from  the  burden  of  complying 
with  the  recordkeeping  requirements  of 
5  43.9  for  the  preflight  assembly  of 
gliders  and  balloons  without  a 
derogation  of  safety.  Thus,  these 
amendments  would  involve  only 
unquantifiable  benefits  since  glider  and 
balloon  operators  would  no  longer  be 
required  to  make  the  maintenance 
record  entries  specified  by  S  43.9.  The 
FAA  has  determined  that  this  proposal 
will  not  affect  international  trade,  nor  is 
it  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  since  there  are 
no  costs  associated  with  this  proposal. 

Conclusion 

Because  this  proposed  amendment 
would  reduce  the  recordkeeping  burden 
on  the  public  and  for  the  reasons 
discussed  earlier  in  the  Economic 
Summary,  the  Regulatory  Flexibility 


DeteTDiinatioo.  and  die  Trade  Impact 
Assessment,  the  FAA  has  determined 
that  this  document  proposes  a  regulation 
that  is  not  a  major  one  under  Executive 
Order  12291  and  is  not  significant 
pursuant  to  the  Department  of 
Transportatioo  Regulatory  Policies  and 
Procedures  (44  FR  11064;  February  28. 
1979).  In-addition,  since  this  proposal 
will  not  impose  any  costs,  it  is  certified 
under  the  criteria  of  the  Regolatory 
Flexibility  Act  that  this  proposed  rule,  if 
proiDulgatedL  will  not  have  a  significant 
econoBnic  impact  oa  a  sabstantiai 
ruMnber  of  small  entities. 

A  draft  Regulatory  Evaluation  has 
been  prepaxed  and  placed  in  the  Docket. 
A  copy  of  the  evaluation  may  be 
obtained  by  contacting  the  person 
identified  in  the  for  further  information 
contact  paragraph. 

List  of  Subiects 

M  CFH  Put  43 

Maintenance,  Preventive 
maintenance.  Safety.  Airmen.  Aircraft. 
Inspection,  Approvals.  Performance 
rules.  Recordkeeping. 

14  CFR  PM  61 

Private  pilots.  Flight  instructors. 
Certification.  Certificates.  Aviation 
safety.  Training. 

14  CFR  ftrt  91 

Aviation  Safety,  Safety.  Aircraft. 
Aircraft  pilots.  Pilots.  Standards. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  Parts 
43.  61.  and  91  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  43.  61.  and  91) 
as  follows: 

PART  43— MAINTENANCE, 
PREVENTIVE  MAINTENANCE, 
REBUILDING,  AND  ALTERATION 

1.  The  authority  citation  for  Part  43  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354. 1421  through 
1430;  49  U.S.C.  106(g)  (Revised,  Pub.  L.  97-449, 
January  12. 1983). 

Appendix  A — Major  Alterations,  Major 
Repairs,  and  Preventive  Maintenance — 
[Amended] 

2.  By  amending  Appendix  A  by 
removing  paragraph  (c)(25)  and  by 
redesignating  paragraphs  (c)(26)  through 
(c)(29)  as  paragraphs  (c)(25)  through 
(28).  respectively. 

ExpUnatioo:  The  installation  of  glider 
wings  and  tail  surfaces,  specifically  designed 
for  quick  disassembly  and  assembly  by 
pilots,  no  longer  would  be  considered 
preventive  maintenance,  and  the 
recordkeeping  requirements  of  5  43.9  for  that 


preflight  asseoibly  wrouid  be  dimioatetL 
Deletioa  orp«ragr«p*i  (c)(25)  would  require 
renumbering  of  succeeding  paragraphs  to 
maintain  continuity. 

3.  By  amending  Appendix  A  by 
revising  nenvly  redesignated  paragraph 
(c)(271  to  read  as  follows: 

(27^  The  interchange  of  balloon  baskets 
and  burners  on  envelopes  when  the  basket  or 
burner  is  4esignftted  as  tnterchaogeable  in 
the  balloon  type  certificate  data  and  the 
baskets  and  burners  are  specifically  designed 
for  quick  removal  and  installahon. 
*         •         *         •         * 

Explanation:  Revising  newly  redesignated 
paragraph  (c)(27)  in  the  appendix  would 
remove  the  installation  of  baskets  and 
burners,  specifically  designed  for  quick 
removal  by  the  pilot,  from  the  list  of  items 
classified  as  preventive  maintenance  and,  in 
so  doing,  the  recordkeeping  requirements  of 
S  43.9  for  the  preflight  assembly  of  balloons. 
However,  the  interchange  of  baskets  and 
burners  on  balloon  envelopes,  when  provided 
for  in  the  balloon  type  certificate  data,  would 
still  be  categorized  as  preventive 
maintenance,  and  the  recording  requirements 
of  (  43.9,  the  limitations  of  S  43.7,  and  the 
provisions  of  S  91.167  would  still  be 
applicable. 

PART  61— CERTIFICATION:  PILOTS 
AND  FLIGHT  INSTRUCTORS 

4.  The  authority  citation  for  Part  61  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355, 1421. 
1422,  and  1427;  49  U.S.C.  106(g)  (Revised.  Pub. 
L  97-449,  January  12. 1983). 

5.  By  amending  S  61.107  by  revising 
paragraph  (d)(1)  to  read  as  follows: 

§61.107    Right  proficiency. 

•  •         •         •         • 

(d)  In  gliders.  (1)  Preflight  operation, 
including  the  installation  of  wings  and 
trail  surfaces  specifically  designed  for 
quick  removal  and  installation  by  pilots, 
and  line  inspection. 

*  •        •        •        • 

ExpUnatioo:  This  proposal  would  expand 
the  term  "preflight  operation"  to  include 
specifically  the  proper  preflight  assembly  of 
wings  and  tail  surfaces.  It  would  retain  all 
previous  requirements  of  the  rule  without 
change. 

S61.107    (Amended] 

6.  By  amending  §  61.107  by  revising 
paragraph  (f)(1)  to  read  as  fbllows: 

*  •  *  •  * 

(f)  In  free  balloons.  (1)  Rigging  and 
mooring,  including  the  installation  of 
baskets  and  burners  specifically 
designed  for  quick  removal  or 
installation  by  a  pilot;  and  the 
interchange  of  baskets  or  burners,  when 
provided  for  in  the  type  certificate  data, 
classified  as  preventive  maintenance. 


21724 


Federal  Register  /  Vol.  51.  No.  114  /  Friday.  June  13.  1986  /  Proposed  Rules 


and  subject  to  the  recording 
requirements  of  §  43.9  of  this  chapter. 

•        *        *        «        * 

Explanation:  This  proposal  would  include 
specific  training  requirements  for  the  preflight 
assembly  of  baskets  and  burners  to 
envelopes  as  part  of  presently  required 
rigging.  It  would  retain  all  other  existing 
requirements  without  change. 

7.  By  amending  §  61.127  by  revising 
paragraph  (f)(1)  to  read  as  follows: 

§61.127    FNgM  proficiMicy. 

*  *  *  •  « 

(f)  Free  balloons.  (1)  Assembly  of 
basket  and  burner  to  the  envelope. 


rigging,  inflating,  and  mooring  of  a  free 
balloon; 

•        *        •        *        • 

Explanation:  The  reasons  for  amending 
\  61.107  also  apply  to  S  61.127. 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

8.  The  authority  citation  for  Part  91  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7),  1303, 1344. 
1348, 1352  through  1355. 1401. 1421  through 
1431. 1471. 1472. 1502, 1510. 1522,  and  2121 
through  2125:  Articles  12, 29, 31,  and  32(a]  of 
the  Convention  oih  International  Civil 
Aviation  (61  Stat.  1180);  42  U.SX:.  4321  et 


seq.;  E.a  11514;  49  U.S.C.  106(g)  Revised, 
Pubi  L.  97-449.  January  12.  1983). 

S91.173    [Amended] 

9.  By  amending  §  91.173(a)(1)  by 
inserting  the  phrase  ",  preventive 
maintenance,"  after  the  word 
"maintenance". 

Explanation:  These  editorial  changes 
would  make  the  language  of  S  91.173 
consistent  with  that  of  §1.1.  §  43.9,  and  the 
remainder  §  91.173. 

Issued  in  Washington,  DC,  on  (une  6, 1986. 
William  T.  Brsnnan, 
Acting  Director  of  Flight  Standards. 
[FR  Doc.  86-13326  Filed  6-12-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  908 
(VaiwKta  Orange  R«g.  367] 

Valer>cia  Oranges  Grown  in  Arizona 
and  Designated  Part  of  California; 
Umitation  of  Handling 

AQCNCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  Regulation  367  establishes 
the  quantity  of  such  fruit  that  may  be 
shipped  to  market  during  the  period  June 
13-19. 1986.  The  regulation  is  needed  to 
balance  the  supply  of  fresh  Valencia 
oranges  with  market  demand  for  the 
period  specified  due  to  the  marketing 
situation  confronting  the  orange 
industry. 

EFFECTIVE  DATE:  Regulation  367 
(I  908.667)  is  effective  for  the  period 
June  13-19, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  L.  Cioffi.  Chief,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  Washington,  D.C.  202.50. 
telephone:  202/447-5697. 
SUPf>LEMENTARV  INFORMATION:  This  rule 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
for  their  own  benefit.  Thus,  both  statutes 
have  small  entity  orientation  and 
compatibility. 

It  is  estimated  that  approximately  123 
handlers  of  Valencia  oranges  are  subject 
to  regulation  under  the  marketing  order 
and  that  the  great  majority  of  these 
handlers  may  be  classified  as  small 
entities.  While  regulations  issued  may 
impose  some  costs  on  affected  handlers 
and  the  number  of  such  firms  may  be 
substantial,  the  added  burden  on  small 
entities,  if  present  at  all,  is  not 
significant. 

The  regulation  is  issued  under 
Marketing  Order  No.  908,  as  amended  (7 
CFR  Part  908).  regulating  the  handling  of 
Valencia  oranges  grown  in  Arizona  and 
designated  part  of  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendation  and 
information  submitted  by  the  Valencia 
Orange  Administrative  Committee 
(VOAC)  and  upon  other  available 
information.  It  is  hereby  found  that  this 
'  action  will  tend  to  effectuate  the 
delcared  policy  of  the  act. 

The  regulation  is  consistent  with  the 
marketing  policy  for  1985-86.  The 
committee  met  publicly  on  June  10, 1986, 
to  consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  the  quantity  of  Valencia 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  market  for 
Valencia  oranges  is  moderate. 


It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engaged  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  there  is 
insufficient  time  between  the  date  when 
information  upon  which  this  regulation 
is  based  became  available  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Interested 
persons  were  given  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  To 
effectuate  the  declared  policy  of  the  act, 
It  is  necessary  to  make  the  regulatory 
provisions  effective  as  specified,  and 
handlers  have  been  notified  of  the 
regulation  and  the  effective  date. 

List  of  Subjects  in  7  CFR  Part  908 

Agricultural  Marketing  Service, 
Marketing  agreements  and  orders, 
California.  Arizona.  Oranges.  Valencias. 

1.  The  authority  citation  for  7  CFR 
Part  908  continues  to  read: 

Authority:  (Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674). 

2.  Section  908.667  is  added  to  read  as 
follows: 

§  908.667    Valencia  Orange  Regulation  367. 

The  quantities  of  Valencia  oranges 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period  June 
13,  1986.  through  June  19, 1986,  are 
established  as  follows: 

(a)  District  1;J36,000  cartons; 

(b)  District  2:  364.000  cartons; 

(c)  District  3:  Unlimited  cartons. 

Dated:  June  11, 1986. 
Josepli  A.  Gribbin. 

Director.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 
[FR  Doc.  86-13604  Filed  6-12-88;  11:51  am] 
■MJJNG  COOC  341»-02-M 
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97 20676 

48  CFR 

Ch.  7  (App.  B.  0,  F,  G, 
H) 20651 
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25 20976 

232 - 20651 

252. 20651 

501 21175 

702 20651 

731 20651 

752 20651 

5242 19842 

5252 19842 

PHS  301 20485 

PHS  304 20485 

PHS  305 20485 

PHS  306 20485 

PHS  314 20485 

PHS  315 20485 

PHS  323 20485 

PHS  333 20485 

PHS  335 20485 

PHS  336 20485 

PHS  352 20485 

PHS  380 20485 

Proposed  Rules: 

1 20238 

8 21 496 

1 5 20238 

30 20238 

35 20238 

52 -..20238 

53 20238 

230 1 9864 

232 1 9865 

253 1 9864 

528 21 1 95 

552 21 195 

49  CFR 

1 20831 

1 92 20294 

1 95........^ 20294.  20976 

1047...., 20976 

1152 21559 

1241 19844 

Proposed  Rules: 

171 19866 

1 72 1 9866 

1 73 19866 

1 74 1 9866 

1 76 1 9866 

177 - 19866 

178 19866 

1 79 1 9866 

192 19878 

571 20536,  21583,  21696 

50  CFR 

91 _..  20977 

402 : 1 9926 

61 1 20297,  20652 

630 20297 

661 19844.  21 1 75 

671 19845 

672 20659,  20832.  21176 

675 20652 

Proposed  Rules: 

20 20677 

642 20847 

651 20850 

654 21001 


UST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  List  of  Public 

Laws. 

Last  List  |une  10.  1986 
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Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  Tiling  is  requested  by  the 
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for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
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ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  lietween  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:         To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN: 

July  11:  at  9  am. 

WHERE: 

Office  of  the  Federal  Register. 

First  Floor  Conference  Room. 

1100  L  Street  NW..  Washington.  DC 

RESERVATIONS: 

Abram  Primus  202-523-3419 
Ina  Masters  202-523-3419 

SEATILE,  WA 

WHEN: 

]uly  22;  at  1:30  pm. 

WHERE: 

North  Auditorium. 

Fourth  Floor,  Federal  Building. 
915  2nd  Avenue.  Seattle.  WA. 

RESERVATIONS:  Call  the  Portland  Federal  Information 
Center  on  the  following  local  numbers: 


Seattle 
Tacoma 
Portland 

206-442-0570 
206-383-5230 
503-221-2222 

SAN  FRANCISCO,  CA 

WHEN: 

July  24:  at  1:30  pm. 

WHERE: 

Room  2007,  Federal  Building. 
450  Golden  Gate  Avenue, 
San  Francisco.  CA. 

RESERVATIONS: 

Call  the  San  Francisco  Federal  Information 
Center,  415-556-6600 

Agricultural  Stabilization  and  Conservation  Service 

RULES 

Marketing  quotas  and  acreage  allotments: 
Feed  grain,  rice,  cotton,  and  wheat — 
Food  Security  Act;  implementation,  21828 

Agriculture  Department 

See  also  Agricultural  Stabilization  and  Conservation 

Service;  Commodity  Credit  Corporation;  Federal  Crop 
Insurance  Corporation;  Food  Safety  and  Inspection 
'Service 

NOTICES 

Intergovernmental  review  of  agency  programs  and 
activities,  21781 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcoholic  beverages: 
Distilled  spirit  plants — 
Spirits  or  distilled  spirits;  definition.  21746 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Occupational  safety  and  health — 
Public  health  departments;  capacity  building,  21806 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Massachusetts,  21781 

Coast  Guard 

RULES 

Navigation  rules: 
COLREGS  demarcation  lines 
Correction,  21748 

Commerce  Department 

See  International  Trade  Administration;  National  Oceanic 

and  Atmospheric  Administration;  National  Technical 

Information  Service 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Singapore.  21788 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Cotton,  grains,  etc. — 

Food  Security  Act;  implementation.  21828 
Grain,  etc.;  rotation  provisions  for  grain  reserve  stocks, 
I  21730 

Conservation  and  Renewable  Energy  Office 

NOTICES 

Grants;  availability,  etc.: 
Institutional  conservation  program:  developmental  Stale 
programs,  21794 
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Consumer  Product  Safety  Commission 

NOTICES 

Cigarette  and  Little  Cigar  Fire  Safety  Technical  Study 

Group;  patented,  non-commercial  cigarattes  for  ignition 
propensity  testing;  request  for  samples.  21790 
Settlement  agreements: 
Electro-Plastics.  Inc..  21791 

Drug  Enforcement  Administration 

PROPOSED  RULES 
Prescriptions: 
Refilling  of  prescriptions  in  schedules  III  and  IV.  21773 

Energy  Department 

See  Conservation  and  Renewable  Ener^gy  Offrce;  Federal 
Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
SOt  and  NO,  continuous  emission  monitoring  systems; 
alternative  procedures  to  performance  specifications, 
21762 
Water  pollution;  effluent  guidelines  for  point  source 
categories: 
Metal  molding  and  casting;  correction  and  availability, 
21760 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

21794 
Meetings: 
Environmental  Criteria  and  Assessment  Office;  workshop 
and  review  of  draft  on  phosgene,  21794 
Toxic  and  hazardous  sutwtances  control: 
Premanufacture  exemption  apphcations.  21797 
Premanufacture  notices  receipts.  21795.  21797 
(2  documents) 

Equal  Employment  Opportunity  Commission 

NOTICES 

Employment  and  nondiscrimination;  memorandum  of 
understanding  with  FCC.  21798 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airport  radar  service  areas 
Correction.  21746 

Federal  CommunicaUons  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Tennessee,  21769 

Wisconsin.  21770 
Television  broadcasting: 

Cable  Communications  Policy  Act;  implementation.  21770 
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PROPOSED  RULES 

Frequency  allocations  and  radio  treaty  matters: 
UHF  television  band;  sharing  by  private  land  mobile 
radio  services.  21776 
Practice  and  procedure: 
Cable  television  hardware;  attachment  to  utility  poles, 
21774 
Radio  stations;  table  of  assignments: 
Arizona.  21780 
Arkansas,  21777.  21778 

(2  documents) 
California.  21779 
Minnesota.  21779 
Tennessee.  21777 
Texas.  21776-21778 
(3  documents] 
Television  stations;  table  of  assignments: 

Arizona.  21779 
NOTICES 
Employment  and  nondiscrimination;  memorandum  of 

understanding  with  EEOC.  21798 
Radio  broadcasting: 
Noncommercial  educational  broadcasting  service; 
clarification  of  noncommercial  underwriting 
guidelines.  21800 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 

etc..  21801 
Applications,  hearings,  determinations,  etc.: 
Black  Gold  Broadcasting  et  al.,  21801 
Des  Moines  Educational  Broadcasting  Foundation  et  al.. 

21801 
Digital  Paging  Systems  of  Philadelphia.  Inc..  et  al..  21801 
Great  Lakes  Radio  Corp.  et  al..  21802 
Nekoosa  Broadcasting  Co.  et  al.,  21802 
Jiorthem  California  Communications  Corp.  et  al..  21802 
Ram  Communications  of  Michigan.  Inc.,  et  al..  21802 
Richardson.  Adrienne,  et  al.,  21803 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance;  various  commodities: 
Wheat,  barley,  oat,  and  rye,  21729 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Connecticut  et  al.  21767 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

21803 
Disaster  and  emergency  areas: 

Indiana,  21803 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Cascade  Natural  Gas  Corp.  et  al.,  21792 
Consolidated  Gas  Transmission  Corp..  21792 
Eastern  Shore  Natural  Gas  Co..  21793 
Phillips  Petroleum  Co..  21793 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Chesapeake,  VA.  21822 


Federal  Home  Loan  Bank  Board 

NOTICES 

Federal  Savings  and  Loan  Insurance  Corporation;  insurance 

premium.  21804 
Applications,  hearings,  determinations,  etc.: 
Nevada  Savings  &  Loan  Association  et  al..  21804 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  21805 

Freight  forwarder  licenses: 

Gal  Air  Freight,  Inc..  et  al..  21806 

Metro  Freight  Service.  Inc.,  21805 

Federal  Reserve  System 

RULES 

Collection  of  checks  and  other  items  and  transfer  of  funds 
(Regulation  )): 
Sender's  agreement,  recovery  by  Reserve  Bank, 
nonstandard  holiday  closings,  etc..  21740 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Ames  Holding  Co..  Ltd..  21806 
Meetings:  Sunshine  Act.  21825 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Progesterone  and  estradiol  benezoate,  implantation  or 
injection,  21746 
NOTICES 

Medical  devices: 
Neontal  total  and  unbound  bilirubin  test  system; 
reclassification  petitions;  recommendation 
Correction,  21807 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Nitrite  levels  in  bacon,  21731 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration; 
Human  Development  Services  Office;  National 
Institutes  of  Health;  Social  Security  Administration 

Health  Care  Financing  Administration 

NOTICES 

Medicare: 
Skilled  nursing  facility  inpatient  routine  service  costs — 
Freestanding  and  hospital  based:  schedule  of  limits 
update  and  hospital-based;  schedule  of  limits; 
correction.  21807  o 

Housing  and  Urt>an  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Indian  reservations  and  other  restricted  lands;  single 

family  mortgage  insurance.  21866 
Rent  supplement  and  section  236  programs;  income 

definition,  rents  and  recertification  of  family  income, 

21850 

Human  Development  Services  Office 

NOTICES 

Grants;  availability,  etc.: 
Child  abuse  and  neglect  prevention  and  treatment.  21808 


Interior  Department 

See  also  National  Park  Service 
NOTICES 

Environmental  statements;  availability,  etc.: 
Newlands  Project  proposed  operating  criteria  and 
procedures.  NV,  21811 

International  Trade  Administration 

NOTICES 
Antidumping: 
64K  dynamic  random  access  memory  components  (64K 

DRAMs)  from  Japan.  21781 
Oil  country  tubular  goods  from — 
Canada.  21782 
Countervailing  duties: 
Oil  country  tubular  goods  from — 

Canada.  21783 
Steel  wire  from  New  Zealand.  21784 
Meetings: 
Importers  and  Retailers'  Textile  Advisory  Committee. 

21787 
Management-Labor  Textile  Advisory  Committee,  21787 
Short  supply  determinations;  inquiry: 
Reinforcing  bars,  stainless  steel  flat-rolled  products,  and 
carbon  steel  special  sections,  21787 
Applications,  hearings,  determinations,  etc.: 

Rush-Presbyterian-St.  Luke's  Medical  Center  et  al.,  21787 
University  of  Chicago.  21788 

Interstate  Commerce  Commission 

PROPOSED  RULES 
Rail  carriers: 

Cost  ratio  for  recyclables,  21780 
NOTICES 
Organization  and  functions: 

ICC  Practitioner  examination;  postponement,  21812 
Railroad  services  abandonment: 

Seaboard  System  Railroad,  Inc..  21812 

Southern  Pacific  Transportation  Co.,  21812 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Merit  Systems  Protection  Board 

NOTICES 

Meetings;  Sunshing  Act.  21825 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act.  21825 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  theft  prevention  standard  exemption 
petitions,  etc.: 
General  Motors  Corp.,  21823 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
Allergy.  Immunology,  and  Transplantation  Research 
Committee  et  al..  21811 


Meetings: 
General  Research  Support  Review  Committee.  21807 
National  Cancer  Institute.  21807,  21808 
(3  documents) 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish 
Correction,  21772 

National  Park  Service 

PROPOSED  RULES 

Vehicles  and  traffic  safety,  21840 
NOTICES 

Boundary  establishment,  descriptions,  etc.: 
New  River  Gorge  National  River,  WV,  21812 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
Wild  Well  Control,  Inc.,  21788 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act.  21825 

Nuclear  Regulatory  Commission 

RULES 

Radiography  licenses  and  radiographic  operations  safety 
requirements: 
Industrial  radiography  radiation  surveys  and  licensee's 
performance  inspection  program.  21736 
NOTICES 
Meetings: 
Reactor  Safeguards  Advisory  Committee 

Proposed  schedule.  21813 
Regional  State  Liaison  Officers,  21813 
Applications,  hearings,  determinations,  etc.: 
Long  Island  Lighting  Co..  21815 
Niagara  Mohawk  Power  Corp.;  correction.  21813 
Public  Service  Co.  of  New  Hampshire  et  al,  21815 

Pension  and  Welfare  Benefits  Administration 

RULES 

Chapter  heading  revised 
Correction,  21748 

Postal  Service 

RULES 

domestic  Mail  Manual: 
Three-digit  sortation  of  ZIP -I- 4  presort  mailings.  21750 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Baltic  Freedom  Day  (Proc.  5501).  21727 

Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  National  Institutes  of  Health 

Securities  and  Excttange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange.  Inc..  21815 
Applicatidns.  hearings,  determinations,  etc.: 

BuildAmerica  Government  Securities  Trust,  21817 
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Finomic  Investment  Fund  Inc..  21817 

Moseley  Securities  Corp.,  21818 

Thomson  McKinnon  Global  Trust  et  al..  21819 


Reader  Aids 
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The  President 
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Presidential  Documents 


Proclamation  5501  of  June  12,  1986 
Baltic  Freedom  Day,  1986 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  United  States  was  born  in  a  War  of  Independence  against  an  oppressive 
rule.  We  stood  up  for  inalienable  rights  given  by  God  and  declared  that 
governments  that  systematically  violate  those  rights  lose  their  claim  to  legiti- 
macy. 

It  is  a  tragedy  of  our  time  that  many  peoples  continue  to  live  under  the  brutal 
totalitarian  rule  of  the  Soviet  empire.  We  will  expose  the  inhumanity  of  the 
oppressors  and  speak  out  on  behalf  of  the  oppressed.  We  will  denounce 
tyranny  and  champion  the  cause  of  its  victims. 

Baltic  Freedom  Day  provides  these  opportunities.  On  this  day.  we  observe  the 
anniversary  of  the  callous  and  treacherous  subjugation  of  three  independent 
and  freedom-loving  states.  Forty-six  years  ago,  invading  Soviet  armies,  in 
collusion  with  the  Nazi  regime,  overran  and  occupied  the  Republics  of  Estonia. 
Latvia,  and  Lithuania.  Through  police-state  tactics,  the  occupation  and  subju- 
gation continue.  Soviet  outrages  against  these  peoples  have  included  massive 
deportations  from  their  native  soil  to  concentration  camps  in  Siberia  and 
elsewhere.  At  the  same  time  masses  of  Russians  have  been  uprooted  from 
their  homes  and  relocated  in  the  Baltic  nations  in  an  effort  to  eradicate  the 
cultural  and  ethnic  heritage  of  the  Baltic  peoples.  Against  all  recognized 
principles  of  international  law,  justice,  and  humanity,  the  Soviets  have  contin- 
ued their  domination  over  Lithuania,  Latvia,  and  Estonia.  The  United  States 
has  never  recognized  their  forced  incorporation  into  the  U.S.S.R.  It  is  illegal, 
indefensible,  and  iniquitous. 

We  are  engaged  in  a  very  real  struggle  to  focus  the  world's  attention  on  one  of 
the  gravest  wrongs  of  our  age— the  stubborn  and  contemptuous  Soviet  disre- 
gard for  the  sovereignty  of  independent  nations  and  the  rights  of  oppressed 
peoples.  As  evidence,  we  hold  up  its  first  victims— the  heroic  Baltic  nations 
we  honor  today.  To  do  less  is  to  acquiesce  in  injustice  and  to  betray  our 
heritage  as  champions  of  human  freedom. 

As  a  Nation,  we  are  the  standard-bearers  of  freedom  and  a  beacon  of  hope  to 
the  oppressed.  Ours  is  the  mission  of  the  prophet  Isaiah,  "to  bind  up  the 
brokenhearted,  proclaim  liberty  to  the  captives,  and  the  opening  of  the  prison 
to  them  that  are  bound." 

The  Congress  of  the  United  States,,  by  Senate  Joint  Resolution  271.  has 
designated  June  14.  1986.  as  "Baltic  Freedom  Day"  and  authorized  and  re- 
quested the  President  to  issue  a  proclamation  in  observance  of  this  event. 
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NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  June  14. 1986.  as  Baltic  Freedom  Day.  I  call  open 
the  people  of  the  United  States  to  observe  thi«  day  with  appropriate  remem- 
brances and  ceremonies  and  to  reaffirm  their  commitment  to  the  principles  of 
Kberty  and  self-determination  for  all  peoples. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicaNity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  txx>ks  are  listed  in  the 
first  FEDERAL   REGISTER   issue  of  each 
week. 

DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Parts  418, 419, 427,  and  429 
[Amendment  No.  1;  Doc.  No.  3479S] 

Wheat,  Barley,  Oat,  and  Rye  Crop 
Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Interim  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
Wheat.  Barley,  Oat.  and  Rye  Crop 
Insurance  Regulations  (7  CFR  Parts  418. 
419,  427.  and  429.  respectively),  by 
removing  the  effect  of  the  provision 
which  cancels  the  policy  for  failure  to 
furnish  production  records  for  the 
previous  crop  year  for  the  1986  crop 
year.  The  intended  effect  of  this  rule  is 
to  remove  a  restriction  requiring 
retroactive  production  records  which 
was  inadvertently  included  in  the 
regulations. 

The  authority  for  the  promulgation  of 
this  rule  is  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended. 
DATES:  Effective  date:  lune  16, 1986. 

Comment  date:  Written  comments, 
data,  and  opinions  on  this  interim  rule 
must  be  submitted  not  later  than  August 
15. 1986,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
interim  rule  may  be  sent  to  the  Office  of 
the  Manager.  Federal  Crop  Insurance 
Corporation.  Room  4096,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need. 


currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  the  regulations  affected 
by  this  action  are  made  part  of  such 
regulations  and  remain  unchanged. 

E.  Ray  Fosse.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  t>ecause  it  will  not  result  in: 
(a)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibihty 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Supart  V,  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Each  of  the  current  regulations  for 
crop  insurance  on  wheat,  barley,  oats, 
and  rye.  contains  a  provision  in  section 
15.c(l)  which  states  that  the  insured 
producer  must,  ninety  days  before  the 
cancellation  date  for  any  crop  year, 
furnish  to  the  Corporation  satisfactory 
production  records  for  the  previous  crop 
year  or  the  contract  will  be  canceled  for 
the  subsequent  crop  year. 

FCIC,  upon  review  of  this  provision, 
has  determined  that  this  would  require 
retroactive  production  records  which 
some  producer  would  find  difficult  to 
furnish.  This  would  result  in  the 
cancellation  of  the  insurance  contract. 


Taking  the  action  set  forth  in  this  rule 
would  remove  this  restriction  for  the 
1986  crop  year  and  allow  producers  to 
maintain  crop  insurance  even  though  the 
previous,  or  prior  to  previous,  crop 
year's  production  records  are 
unavailable.  FCIC  has  determined  that  it 
will  not  apply  this  clause  for  the  1986 
crop  year  on  crops  with  a  September  30, 
or  October  31. 1986,  or  an  April  15, 1987, 
cancellation  date.  The  records  of  1985 
crop  year  production  will  not  be 
required. 

E.  Ray  Fosse,  Manager,  FCIC  has 
determined  that  an  emergency  situation 
exists  which  precludes  notice  and  other 
public  procedure  because  the  current 
policies  for  insuring  wheat,  barley,  oat, 
and  rye  do  not  provide  the  producers 
sufficient  time  to  furnish  the 
Corporation  with  adequate  production 
records. 

This  rule  is  efTective  upon  publication 
in  the  Federal  Register.  Written 
comments  are  solicited  by  FCIC  for  60 
days  following  publication  of  this  rule 
and  any  comments  made  pursuant  to 
this  rule  will  be  available  for  public 
inspection  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation, 
Room  4096.  South  Building.  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

This  rule  will  be  scheduled  for  review 
so  that  any  amendments  made 
necessary  by  public  comment  may  be 
published  in  the  Federal  Register  as 
quickly  as  possible. 

List  of  SubjecU  in  7  CFR  Parts  418, 419, 
427,  and  429 

Crop  insurance;  Wheat,  Barley.  Oat. 
Rye. 
Interim  Rule 

Accordingly,  under  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Wheat,  Barley,  Oat. 
and  Rye  Crop  Insurance  Regulations  (7 
CFR  Parts  418.  419.  427,  and  429 
respectively),  in  the  following  instances: 

PARTS  418,  41S,  427.  AND  429 
[AMENDED] 

1.  The  authority  citation  for  7  CFR 
Parts  418,  419. 427.  and  429,  continues  to 
read  as  follows: 

Authority:  Sees.  506.  516,  Pub.  L  75-430,  52 
Stat.  73.  77.  as  amended  (7  U.S.C.  1506.  1516). 
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2.  Section  15,c.  of  the  insurance  policy 
in  7  CFR  Parts  4ia  419.  427,  and  429,  is 
revised  to  read  as  follows: 

15.  Life  of  Contract:  Cancellation. 
Termination,  and  Production  Reporting. 

*         •         *   '     *         * 

c.  This  contract  will  be  canceled  if 
you  do  not  furnish  to  us,  on  or  before  the 
cancellation  date,  satisfactory  records  of 
production  for: 

(1)  The  previous  crop  year  in  counties 
having  an  April  15  cancellation  date; 

(2)  The  year  prior  to  the  previous  crop 
year  in  counties  having  any  other 
cancellation  date. 

If  you  show,  prior  to  the  cancellation 
date,  to  Our  satisfaction,  that  records  are 
unavailable  due  to  conditions  beyond 
your  control,  such  as  fire,  flood,  or  other 
natural  disaster,  the  Field  Actuarial 
Office  may  assign  a  yield  for  that  year. 
The  assigned  yield  will  not  exceed  the 
previous  ten-year  average.  This 
provision  will  not  apply  for  the  1986 
crop  year  on  crops  with  a  September  30, 
or  October  31, 1986.  or  an  April  15. 1987. 
cancellation  date.  Records  of  the  1985 
crop  year  production  will  not  be 
required.  You  may  furnish  the  records 
required  by  this  section  for  any  crop 
year  at  least  90  days  prior  to  the 
cancellation  date  preceding  the  next 
crop  year  (30  days  prior  to  the 
cancellation  date  preceding  the  next 
crop-year  for  areas  with  a  September  30 
or  October  31  cancellation  date).  Your 
election  of  this  option  will  result  in  the 
inclusion  of  that  crop  year's  production 
information  in  the  next  crop  year's 
guarantee. 
•         «         •         *         • 

Done  in  Washington.  DC  on  June  6. 1986. 
Edward  Hews, 

Acting  Manager.  Federal  Crop  Insurance 

Corporation. 

|FR  Doc.  86-13473  filed  6-13-88:  8:45  am] 
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Commodity  Credit  Corporation 

7  CFR  Part  1421 

Farmer-Owned  Grain  Reserve  Program 
for  1986  and  Subsequent  Crops 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Interim  rule^ 

summary:  This  interim  rule  amends  the 
regulations  at  7  CFR  Part  1421  which 
govern  the  Farmer-Owned  Grain 
Reserve  ("FOR")  Program  for  1986  and 
subsequent  crops.  The  interim  rule 
extends  the  rotation  period  for  corn  and 
grain  sorghum  pledged  as  collateral  for 
FOR  loans  made  in  accordance  with  7 


CFR  Part  1421  from  15  to  30  days.  The 
interim  rule  also  permits  producers  with 
wheat,  barley,  and  oats  pledged  as 
collateral  for  FOR  loans  to  replace  this 
loan  collateral  with  an  equivalent 
quantity  of  grain  of  the  same  type  that 
(1)  has  been  harvested  in  a  prior  crop 
year  by  the  producer,  (2)  is  harvested  in 
the  current  crop  year  by  the  producer,  or 
(3)  is  purchased  from  another  source. 
These  changes  make  rotation  provisions 
consistent  for  all  grain  reserve  stocks. 
DATES:  Effective  Date:  This  interim  rule 
shall  become  effective  June  13, 1986. 
Comment  date:  Comments  must  be 
received  on  or  before  July  1, 1986,  in 
order  to  be  assured  for  consideration. 
ADDRESS:  Send  comments  to  Director, 
Cotton.  Grain  and  Rice  Price  Support 
Division.  Agricultural  Stabilization  and 
Conservation  Service.  U.S.  Department 
of  Agriculture.  P.O.  Box  2415, 
Washington,  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT 
Jackie  Stonfer,  Program  Specialist, 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture,  P.O.  Box  2415, 
Washington,  DC  20013;  (202)  447-8481. 
SUPPLEMENTARY  INFORMATION: 
Information  collection  requirements 
contained  in  this  regulation  (7  CFR  Part 
1421)  have  been  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  provisions  of  44 
U.S.C.  Chapter  35  and  have  been 
assigned  OMB  Number  0560-0087. 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  provisions  of 
Departmental  Regulation  1521-1  and* 
Executive  Order  12291  and  has  been 
classified  "not  major".  It  has  been 
determined  that  the  provisions  of  this 
final  rule  will  not  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  major  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  CCC  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  interim  rule. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
interim  rule  applies  are:  Title — Grain 


Reserve  Program  Number — 10.067.  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Need  for  Immediate  Action 

Some  producers  are  currently 
harvesting  wheat  and  will  soon  harvest 
grain  sorghum  which  could  be  sold,  fed, 
or  used  as  replacement  stocks  for 
commodities  previously  pledged  as 
collateral  for  CCC  FOR  loans. 
Accordingly,  due  to  the  need  for  prompt 
action,  it  has  been  determined  that  it  is 
impractical  and  contrary  to  the  public 
interest  for  CCC  to  comply  with  any 
further  rulemaking  requirements  with 
respect  to  this  rule.  Therefore,  this 
interim  rule  shall  become  effective  upon 
the  date  of  filing  with  the  Director, 
Office  of  the  Federal  Register.  However, 
comments  with  respect  to  this  regulation 
are  requested  and  should  be  submitted 
on  or  before  July  1. 1986,  in  order  to  be 
assured  of  consideration.  This  interim 
rule  will  be  scheduled  for  review  so  that 
a  final  document  discussing  comments 
received  and  any  amendments  required 
can  be  published  in  the  Federal  Register 
as  soon  as  possible. 

List  of  Subjects  in  7  CFR  Part  1421 

Grain,  Loan  programs/agriculture. 
Price  support  programs.  Warehouses. 

Interim  Rule 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

1.  The  authority  citation  for  part  1421 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act,  as  amended. 
62  Stat.  1070,  as  amended,  1072  (15  U.S.C. 
714b  and  714c),  Sec.  110  of  the  Agricultural 
Act  of  1949.  as  amended,  91  Stat.  951,  as 
amended  (7  U.S.C.  1445e). 

2.  7  CFR  1421.752(d)  is  revised  to  read 
as  follows: 

§  1421.752    Commingling  and  replacement 

of  grain. 

•         *         *         *         * 

Jd)  Release  for  sale  or  livestock  feed. 
A  producer  shall  be  permitted  to  move 
farm-stored  grain  in  the  Grain  Reserve 


Program  for  delivery  to  a  buyer  for  sale 
or  for  use  as  livestock  feed  if,  prior  to 
the  movement  of  the  grain,  the  following 
conditions  are  met:  (1)  A  written  request 
to  do  80  is  filed  in  the  county  ASCS 
office;  (2)  approval  of  the  county  ASC 
committee  is  granted  in  writing;  (3)  a 
representative  of  the  county  ASC 
committee  inspects  and  measures  the 
grain,  at  the  producer's  expense,  prior  to 
removal;  (4)  if  the  grain  is  released  for 
livestock  feed,  such  grain  will  be  fed  to 
the  producer's  own  livestock;  and,  if 
applicable,  (5)  an  inspection  of  the 
unharvested  grain,  which  is  made  at  the 
producer's  expense,  indicates  that  there 
will  be  sufficient  eligible  unencmnbered 
production  of  the  commodity  of  equal  or 
better  quality  to  replace  the  grain 
previously  placed  in  the  Grain  Reserve 
Program.  Any  grain  which  is  removed 
from  the  Grain  Reserve  Program  must  be 
replaced  within  30  days,  or  within  such 
other  period  as  may  be  determined  and 
announced  by  the  Secretary,  with  an 
equivalent  quantity  and  quality  of  pain 
of  the  same  type  whichi  (i)  The  producer 
has  previously  harvested;  (ii)  is  from  the 
producer's  new  crop;  or  (iii)  is 
purchased  by  the  producer. 

Signed  at  Washington,  E)C,  on  |nne  5, 1S86. 
Richatd  E.  Lyng, 
Secretary. 
|FR  Doc.  86-13444  Filed  6-13-86:  8:45  am] 
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Food  Safety  and  Inspection  Service 

9  CFR  Part  318 
(Docket  Na84-003F] 

Nitrite  Levels  In  Bacon 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Federal  meat  inspection  regulations  by 
providing  alternative  procedures  for 
controlling  the  levels  of  nitrite  added  to 
bacon.  Under  this  rule,  processors  may 
continue  to  use  120  ppm  of  sodium 
nitrite  or  148  ppm  of  potassium  nitrite 
and  550  ppm  sodium  ascorbate  or 
sodium  erythorbate  (isoascorbate)  as 
now  required  or  they  may  (1)  use  100 
ppm  sodium  nitrite  (or  the  equivalent 
amount  of  potassium  nitrite)  and  550 
ppm  sodium  ascorbate  or  sodium 
erythorbate  (isoascorbate).  with  an 
approved  partial  quality  control  program 
to  precisely  control  the  level  of  added 
nitrite  and  other  factors,  or  (2)  use 
sodium  nitrite  at  a  level  between  40  and 
80  ppm  (or  the  equivalent  amount  of 
potassium  nitrite)  and  550  ppm  sodium 


ascorbate  or  sodium  erythorbate 
(isoascorbate)  phis  added  sugar  and 
starter  cultures  (lactic  acid  producing 
bacteria),  with  an  approved  partial 
quality  control  program  to  precisely 
control  the  level  of  added  nitrite,  added 
starter  cultures  (lactic  acid  producing 
bacteria)  and  other  factors. 

The  process  used  by  an  establishment 
will  affect  the  intensity  al  nitrosaanne 
monitoring  to  which  the  establishment 
will  be  subject,  by  having  the  level  of 
sampling  reflect  the  likelihood  of 
nitrosamines  occurring,  taking  into 
account  such  factors  as  the  level  of 
nitrite  used,  establishment  history,  and, 
as  appbcable.  data  from  the 
establishment's  quality  control  program. 
For  establishments  choosing  one  of  the 
new  alternative  procedures,  samples  for 
nitrosamine  analyses  wiU  be  randomly 
selected  thronghout  the  production  of  a 
lot.  The  rule  retains  the  current 
provisions  for  action  if  the  presence  of 
nitrosamines  is  detected.  Additionally, 
the  chart  of  approved  substances  is 
amended  to  reflect  the  use  of  harmless 
lactic  acid  producing  bacteria  to  prevent 
the  growth  of  Clostridium  botalinum. 

This  rule  permits  manufacturers  to 
lower  the  amount  of  nitrite  added  to 
bacon.  It  reduces  the  potential  for 
nitrosamine  formation  while  assuring 
that  protection  against  botulinal  toxin 
formation  is  maintained.  The  rule  also 
modifies  sample  selection  procedures 
under  the  nitrosamine  monitoring 
program  to  make  more  efficient  use  of 
the  Department's  laboratory  resources. 
EFFECTIVE  DATE:  July  16,  1386. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Ralph  Johnston,  Director. 
Microbiology  Division,  Science.  Food 
Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  2025a  (202)  447-4212. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291.  and  has 
been  determined  not  to  be  a  "major 
rule."  The  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Effect  on  Small  Entities 

The  Administrator,  Food  Safety  and 
Inspection  Service,  has  determined  that 


this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  FtexibiUty  Act.  Pub.  L 
96-354  (5  U^.C.  601).  The  rule  reduces 
the  amount  of  nitrite  levels  in  bacon  and 
provides  establishnjents  preparing 
bacon  added  flexibility,  thus  providing  a 
lesser  burden  on  establishments.  The 
options  estabhshed  are  voluntary  and 
should  result  in  less  costs  to  the 
processors  of  bacon. 

Paperwork  Requirements 

Under  the  role's  two  new  alternatives 
for  controlling  nitrite  in  bacon, 
establishments  are  required  to  develop 
and  submit  to  the  Administrator  for 
approval  a  partial  quality  control 
program  designed  to  assure  compliance 
with  the  provisions  of  the  chosen 
alternative.  The  partial  quality  control 
programs  require  establishments  to 
maintain  certain  records.  The 
recordkeeping  and  reporting 
requirements  for  Federal  meat 
inspection  quality  control  programs  (9 
CFR  31ft4)  have  been  cleared  by  the 
Office  of  Management  and  Budget  (OMB 
Clearance  No.  0583-0015). 

Backpound 

Nitrite  has  been  used  for  many  years 
in  curing  meat.  Until  the  late  19e0's,  the 
U.S.  Department  of  Agriculture  (USDA) 
believed  that  acute  toxicity  from 
excessive  use  of  nitrite  was  the  only 
concern  with  its  use.  In  1971,  USDA  and 
Food  and  Drug  Administration  (FDA) 
analysts  reported  levels  of  nitrosamines 
in  the  parts  per  billion  (ppb)  range  in 
some  meat  food  products  (especially 
bacon)  that  had  nitrite  added.  Nitrite, 
when  combined  with  secondary  amines 
that  occur  in  cured  bacon  under  certain 
conditions,  forms  nitrosamines,  some  of 
which  have  been  found  to  cause  cancer 
in  animals.  Nitrosamines  can  be  formed 
when  bacon  is  fried  and  nitrite  and 
amines  are  present.  However,  nitrite 
provides  necessary  protection  against 
growth  of  Clostridium  botulinum  and 
the  production  of  its  toxin  which  causes 
botulism,  an  often  fatal  food  poisoning. 

In  1972.  the  Department  was 
petitioned  by  consumer  groups  to  ban  or 
greatly  reduce  the  use  of  nitrite  in  meat 
in  order  tp  reduce  the  concentration  of 
nitrosamines.  The  Department  denied 
the  petition  indicating  that  additional 
information  was  needed  on  the 
chemistry  associated  with  nitrosamine 
formation. 

A  major  step  in  controlling 
nitrosamines  in  cured  products  followed 
a  1973  discovery  of  nitrosamines  in 
premixed  cures  containing  spices  and 
nitrite  by  the  Canadian  Department  of 
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Agriculture.  USDA  subsequently 
connrmed  those  findings  and  banned 
premixed  cures. 

in  1973  the  Secretary  of  Agriculture 
appointed  an  Expert  Panel  on  Nitrites, 
Nitrates,  and  Nitrosamines  to  assess  the 
public  health  significance  of  the 
nitrosamine  question  and  to  determine  if 
alternate  methods  for  processing  cured 
meats  were  available.  The  Panel  held  15 
meetings  from  1973-1977  at  which  it 
heard  testimony  on  nitrosamines.  In  July 
1974.  the  Panel  submitted  to  the 
Secretary  some  preliminary 
recommendations  seeking  to  limit  the 
use  of  nitrite  wherever  it  was  not 
essential  for  protection  against  botuhsm. 
The  Panel  recommended  that  nitrate,  a 
source  for  nitrite,  be  eliminated  in  most 
products  (since  nitrite  is  actually  the 
curing  agent  and  residual  nitrite  could 
be  better  controlled  by  using  nitrite 
instead  of  nitrate),  that  the  level  of 
nitrite  be  limited  to  156  ppm  in  most 
products,  and  that  the  permitted  level  of 
nitrite  be  decreased  in  various  products 
to  reflect  what  is  achievable  with 
advanced  technology.  Action  on  bacon 
and  several  other  products  was  deferred 
pending  additional  research  data. 

In  1975.  the  Department  published 
proposed  regulations  (40  PR  52614) 
'concerning  the  use  of  nitrate  and  nitrite 
in  meat  food  products,  including  bacon. 
The  proposal,  which  incorporated  some 
of  the  preliminary  recommendations  of 
the  Panel,  would  have  limited  the  use  of 
sodium  nitrite  in  bacon  to  125  ppm  with 
the  required  addition  of  550  ppm  sodium 
ascorbate  or  erythorbate  which  inhibits 
nitrosamine  formation.  The  Department 
also  called  on  industry  to  accelerate  its 
studies  exploring  processing  changes 
that  would  prevent  nitrosamine 
formati&n  in  bacon. 

The  Department  was  concerned  about 
growing  evidence  that  fried  bacon  posed 
a  special  problem.  The  temperature 
(approximately  340°  F.)  normally  used  to 
fry  bacon  to  its  desired  crispness  can 
result  in  the  formation  of  nitrosamines 
'  in  the  fried  bacon.  Although 
nitrosamines  are  not  found  consistently 
in  all  cured  meat  food  products  in  which 
nitrite  is  an  additive,  nitrosopyrrolidine, 
a  nitrosamine,  had  been  confirmed 
repeatedly  in  fried  bacon.  In  the  1975 
proposal,  the  Department  recognized 
this  unique  problem  noting  that  "greater 
efforts  need  to  be  directed  toward  the 
removal  of  nitrosamines  from  bacon." 

In  1977,  the  Community  Nutrition 
Institute  (CNI)  petitioned  the 
Department  to  ban  totally  the  use  of 
nitrite  in  meat  food  products,  including 
bacon.  Also  in  1977.  the  American  Meat 
Institute  (AMI)  petitioned  the 
Department  to  amend  the  regulations 
with  respect  to  bacon  to  prohibit  the  use 


of  nitrate,  and  to  require  the  use  of  120 
ppm  sodium  nitrite  and  550  ppm  sodium 
ascorbate.  In  October  1977.  the 
Department  published  a  Notice 
requesting  information  as  to  whether 
carcinogenic  nitrosamines  are  formed  in 
cured  meat  food  products  as  a  result  of 
ordinary  processing  and/or  preparation 
for  eating.  Data  submitted  in  response  to 
this  Notice  indicated  that  the 
nitrosamine  problem  was  generally 
limited  to  pumped  and  dry-cured  bacon, 
with  most  other  products  being  free  of 
nitrosamines  when  cooked  in  their 
normal  manner.  Pumped  bacon  in  nearly 
99  percent  of  all  bacon  produced. 

The  Expert  Panel's  final  report  was 
published  in  1978.  The  final 
recommendations  included  the 
reduction  of  nitrite  levels  for  all 
products,  the  use  of  chemical  inhibitors 
in  bacon  to  minimize  nitrosamine 
formation,  and  the  use  of  the 
nitrosamine  inhibitors  in  other  cured 
products  for  a  period  of  2  years  while 
more  data  were  collected.  The  Panel 
recommended  a  level  of  120  ppm  added 
sodium  nitrite  (or  148  ppm  potassium 
nitrite)  for  bacon. 

In  recommending  varying  levels  of 
nitrite  for  different  products,  the  Panel 
recognized  the  differences  in  degree  of 
botulinal  and  nitrosamine  hazards  from 
product  to  product.  Because  the  cooking 
procedures  commonly  used  for  bacon 
cause  the  chemical  reactions  leading  to 
nitrosamine  formation,  and  because  the 
risk  of  botulism  is  relatively  low  in 
bacon  compared  to  other  cured  meats, 
the  nitrosamine  hazard  was  weighed 
very  heavily  in  recommending  a 
considerably  lower  nitrite  level  for 
bacon  than  for  other  cured  products. 

In  1978.  the  Department  published  a 
final  regulation  based  on  the  1975 
proposal.  This  action  amended  the 
Federal  meat  inspection  regulations  (43 
FR  20992)  to  prohibit  the  use  of  nitrate  in 
bacon,  to  require  120  ppm  ingoing 
'  sodium  nitrite  (or  an  equivalent  amount 
of  potassium  nitrite — 148  ppm)  and  550 
ppm  ingoing  sodium  ascorbate  or 
sodium  erythorbate  be  used  in  the 
preparation  of  bacon,  and  to  provide  for 
a  nitrosamine  monitoring  and  regulatory 
control  program. 

The  nitrosamine  monitoring  program 
was  designed  to  provide  additional 
protection  against  the  possibility  of 
nitrosamine  hazard  in  bacon.  Under  the 
monitoring  program,  the  Department 
collects  samples  of  bacon  from 
producing  plants  and  analyzes  them  for 
nitrosamines.  If  tests  confirm  the 
presence  of  nitrosamines.  all  bacon  in 
the  producing  establishment  and 
subsequent  production  of  the  sampled 
product  are  retained  until  the 
establishment  tightens  or  changes 


processing  controls  or  methods  and 
produces  bacon  which  is  in  compliance. 
Section  318.7(b)(2)  of  the  Federal  meat 
inspection  regulations  (9  CFR 
318.7(b)(2))  provides  the  manner  of 
sample  collection,  the  methods  of 
analyses  for  nitrosamines,  and  actions 
to  be  taken  when  confirmable  levels  of 
nitrosamines  are  found.  Violations  have 
generally  decreased  since  1978.  but  are 
still  occasionally  found. 

In  a  1982  report  '  prepared  at  the 
request  of  USDA  and  FDA.  the  National 
Academy  of  Sciences/National 
Research  Council  (NAS/NRC) 
encouraged  regulatory  agencies  to  seek 
alternatives  to  the  use  of  nitrite  but 
cautioned  them  not  to  abandon  the  use 
of  nitrite  without  alternative  means  of 
adequate  protection  against  botulism. 
NAS/NRC  also  recommended  periodic 
reviews  concerning  the  use  of  nitrite  on 
a  product-by-product  basis.  The  report 
examined  the  status  of  research  on 
proposed  alternatives  to  the  use  of  the 
nitrite  in  cured  meats  and  recommended 
strategies  for  long-term  research  on 
alternatives  to  nitrite. 

The  report  reviewed  alternatives  to 
the  conventional  use  of  nitrite  in  two 
general  categories— agents  or 
treatments  that  serve  as  partial  or 
complete  replacements  for  nitrite,  and 
agents  that  block  the  formation  of 
nitrosamines  in  products  containing 
conventional  concentrations  of  nitrite. 
The  report  concluded  "the  following 
proposed  alternatives  to  be  most 
promising  at  present:  the  combination  of 
ascorbate.  alpha-tocopherol.  and  nitrite; 
irradiation  (with  or  without  nitrite): 
lactic-acid-producing  organisms  (with  or 
without  nitrite):  potassium  sorbate  with 
low  concentrations  of  nitrite;  sodium 
hypophosphite  (with  or  without  nitrite); 
and  several  fumarate  esters." 

On  July  5. 1985.  the  Department 
published  a  final  rule  in  the  Federal 
Register  (50  FR  27573)  allowing  the  use 
of  alpha-tocopherol  as  an  N-nitrosamine 
inhibitor  in  pumped  bacon.  (Alpha- 
tocopherol  had  been  affirmed  as 
Generally  Recognized  as  Safe  (GRAS) 
by  FDA  on  April  4. 1984  (49  FR  13346).) 
The  Department's  action  amended 
5  318.7(c)(4)  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.7(c)(4)) 
to  permit  the  use  of  d-  and  dl-alpha- 
tocopherol  as  inhibitors  of  N- 
nitrosamine  formation  in  pumped-cured 
bacon  up  to  level  of  500  ppm.  It  specified 
that  alpha-tocopherol  may  be  used  as  an 
optional  ingredient  in  addition  to 
sodium  ascorbate  or  sodium  erythorbate 


already  required  in  the  preparation  of 
pump-cured  bacon. 

In  August  1983.  the  American  Meat 
Institute  (AMI)  submitted  a  Citizen's 
Petition.*  to  the  Department  requesting 
an  amendment  to  the  regulations  to 
reduce  the  quantity  of  sodium  nitrite 
used  for  curing  pumped  bacon  from  120 
ppm  to  100  ppm  (16.6  percent)  and  the 
equivalent  quantity  of  potassium  nitrite 
from  148  to  123  ppm.  AMI,  a  national 
trade  association  representing  meat 
packers  and  processors,  asserts  it  is 
petitioning  for  "practical  procedures 
which  will  approach  the  goal  of 
eliminating  potential  health  hazards 
from  meat  products  . . . ." 

In  its  petition,  AMI  states  that  its 
views  the  1978  regulation  as  a  first  step 
toward  eliminating  nitrosamines.  AMI 
points  out  in  the  petition  that  the  level  of 
120  ppm  sodium  nitrite  combined  with 
550  ppm  of  sodium  ascorbate  or  sodum 
erythorbate  (isoascorbate)  has  proven 
safe  for  the  past  5  years.  AMI  further 
states  that  since  1978  the  industry  has 
brought  processing  procedures  under 
even  tighter  control.  It  characterizes  the 
proposal  to  lower  sodium  nitrite  from 
120  ppm  to  100  ppm  as  an  important 
second  step  in  assuring  the  consumer  of 
the  safety  of  bacon  by  taking  advantage 
of  technological  improvements  which 
allow  a  modest  reduction  in  nitrite 
without  compromising  safety. 

The  issue  raised  by  the  AMI  petition 
is  whether  an  ingoing  sodium  nitrite 
level  in  bacon  of  100  ppm  will 
adequately  protect  against  botulinal 
toxin  while  lowering  the  possibility  of 
nitrosamine  formation.  Although  AMI 
did  state  that  "current  research  has  led 
us  to  conclude  that  the  amount  of  nitrite 
used  in  pumped  bacon  can  be  modestly 
reduced  without  compromising  the 
•  product's  safety."  the  petition  was  not 
accompanied  by  analytical  data 
supporting  the  safety  of  the  reduced 
level.  The  petition  cited  improved 
processing  controls  in  the  pumped 
bacon  industry  and  a  recent  assessment 
of  the  botulism  hazard  in  bacon  derived 
from  11  innoculated  pack  studies 
(Hauschild.  A.H.W.  1982.  Food 
Technology}.^  It  also  cited  deliberations 
of  the  USDA  Expert  Panel  where  sodium 
nitrite  levels  of  80  and  100  ppm  were 
discussed  and  considered. 

Two  industry  groups,  the  Western 
States  Meat  Association  and  the 
American  Association  of  Meat 
Processors,  have  written  to  the 
Department  objecting  to  the  AMI 
petition.  The  Western  States  Meat 
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Association  stated  that  smaller 
manufacturers  with  less  precise 
technological  capabilities  would  have 
difficulty  controlling  ingoing  nitrite 
levels  precisely  at  100  ppm.  The 
American  Association  of  Meat 
Processors  (AAMP)  stated  that  both 
small  and  large  processors  sometimes 
unintentionally  vary  from  the  120  ppm 
ingoing  sodium  nitrite  standard.  AAMP 
expressed  concern  that  a  100  ppm 
ingoing  sodium  nitrite  standard, 
combined  with  the  possibility  that 
processors  would  vary  from  this 
standard,  could  lead  to  safety  problems. 
The  AAMP  letter  also  raised  several 
other  concerns  with  the  AMI  petition 
and  suggested  that  the  Department 
consider  changes  in  its  nitrosamine 
monitoring  program. 

Available  Data 

Since  implementation  of  the  1978 
regulation,  there  have  been  many 
scientific  studies  concerning  the  effect  of 
nitrite  on  the  production  of  botulinal 
toxin  in  meat  food  products.*  These 
studies,  as  well  as  those  done  before 
1978,  have  generated  information  on  the 
effects  of  several  levels  of  nitrite  and 
different  combinations  of  nitrite  and 
potassium  sorbate  used  as  an 
anticlostridial  agent.  While  many  of  the 
reports  studied  bacon,  valuable  studies 
were  also  conducted  on  other  types  of 
meat  food  products. 

These  studies  showed  that  at  any 
given  level,  the  antibotulinal  activity  of 
nitrite  is  enhanced  by  other  factors  such 
as  a  relatively  low  pH  and  the  presence 
of  sodium  chloride,  sugar,  and  lactic 
acid  producing  bacteria.  However,  they 
also  confirmed  that  nitrites  are  the  most 
effective  compounds  in  commercial  use 
for  protection  against  botulism. 

Tliere  have  been  approximately  30 
studies  on  the  antibotulinal  aspects  of 
nitrite  when  used  to  cure  bacon.  None  of 
these  directly  compared  levels  of  100 
and  120  ppm  sodium  nitrite  which  is  the 
reduction  subject  to  this  rule.  In  many  of 
the  studies.  0  and  120  ppm  sodium  nitrite 
levels  were  use  as  controls;  in  others, 
levels  such  as  50. 100.  and  150,  and  80 
and  120  ppm  were  studied.  After 
evaluating  these  studies,  the  Department 
estimated  the  antibotulinal  effects  of 
using  sodium  nitrite  to  cure  bacon  at  the 
100  ppm  level. 

The  FRI  Process 

In  June  of  1980.  scientists  from  the 
Food  Research  Institute  (FRI)  at  the 
University  of  Wisconsin  published  a 
report  in  the  scientific  literature  on  the 
inhibition  of  botulinum  toxin  formation 


in  bacon  by  acid  development.*  In  this 
bacon  process,  harmless  lactic  acid 
producing  bacteria  and  0.7  percent  sugar 
were  added  to  the  bacon.  Bacon  was 
prepared  from  the  lactic  acid/sugar 
pickle  at  0.  40  and  120  ppm  ingoing 
sodium  nitrite.  The  results  of  this  study 
showed  that  bacon  made  with  the  added 
lactic  acid  producing  bacteria,  added 
sugar,  and  0  or  40  ppm  added  sodium 
nitrite  was  more  inhibitory  to  botulinum 
toxin  development  than  was  120  ppm 
sodium  nitrite  bacon  without  added 
lactic  acid  producing  bacteria. 

The  FRI  study  effect  is  based  on  a 
biological  preservation  method  similar 
to  formentation  in  products  such  as 
cheese,  buttermilk,  sauerkraut  and 
fermented  sausage,  which  has  been 
utilized  for  centuries  to  preserve  and 
protect  foods.  The  bacteria  inoculated 
into  the  bacon  survive  the  bacon 
smoking  process  and  are  retarded  from 
growth  by  refrigeration.  When  the  bacon 
is  temperature  abused,  the  bacteria 
multiply  rapidly,  convert  the  sugar 
present  to  acid  and  rapidly  reduce  the 
pH  of  the  bacon.  The  rapid  development 
of  acid  produces  an  environment  that  is 
inhibatory  to  the  growth  of  Clostridium 
botulinum.  In  the  FRI  bacon  process, 
acid  development  only  occurs  if  the 
bacon  is  temperature  abused.  Properly 
prepared  and  refrigerated  bacon  would 
not  develop  either  acid  or  acid  Havors. 
The  1980  report  was  impressive  and 
appeared  to  offer  an  alternative 
processing  procedure  which  would 
permit  reduced  nitrite  levels  in  bacon 
without  compromising  safety.  However, 
the  study  was  done  on  laboratory 
produced  product,  and  many  questions 
arose  concerning  applicability  of  the 
process  to  commercial  bacon.  Concerns 
about  the  survival  of  the  lactic  acid 
producing  bacteria  in  the  pickle  and 
during  the  smoking  procedure  of 
commercial  production  were  critical 
unanswered  questions. 

To  verify  that  the  conclusions  of  the 
laboratory  would  be  valid  for 
commercially  prepared  bacon,  USDA 
funded  a  commercial  plant  study  by  FRI. 
A  copy  of  the  final  report  was  received 
in  May  1984.«  This  report  describes 
bacon  produced  by  the  FRI  process  in 
three  commercial  establishments.  The 
variables  include  bacon  produced  at  40 
and  80  ppm  ingoing  sodium  nitrite  with 
added  sugar  and  lactic  acid  producing 
bacteria,  and  control  bacon  prepared 
with  120  ppm  sodium  nitrite  and  no 
added  sucrose  and  lactic  acid  producing 


*  These  studies  are  available  for  public  inspeclion 
in  Ihe  office  of  Ihe  FSIS  Hearing  Clerk. 


»  This  study  is  available  for  public  inspection  in 
the  ofTice  of  the  FSIS  Hearing  Clerk. 

•  This  report  is  available  for  public  inspection  in 
Ihe  ofTice  of  Ihe  FSIS  Hearing  Clerk. 
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bacteria.  In  addition,  nrtrosamine  testing 
was  done  on  samples  of  each  nitrite 
level  prepared  at  each  piant.  The  results 
from  the  three-plant  study  verified  the 
original  laboratory  work.  Bacon 
prepared  with  40  or  80  ppm  sodium 
nitrite.  0.7  percent  sugar,  and  lactic  acid 
producing  bacteria  had  greater 
antibotulinal  protection  and  lower 
incidence  of  nitrosamines  at 
confirmable  levels  than  control  bacon. 
The  lactic  acid  producing  bacteria  were 
not  substantially  affected  by  either  the 
pickle  or  the  smoking  processes  used  in 
the  three  plants. 

When  cooked,  bacon  prepared  by  the 
FRl  process  was  as  acceptable  to 
experienced  taste  panelists  as  control 
bacon.  During  processing,  the  addition 
of  lactic  acid  producing  bacteria  and 
sugar  did  not  create  any  unusual 
formulation  or  usage  problems.  The 
visual  evaluation  of  uncooked  bacon 
showed  tbat  all  were  acceptable. 
However,  for  uncooked  bacon  the  120 
ppm  sodium  nitrite  control  bacon  was 
most  preferred,  and  the  40  ppm  sodium 
nitrite  least  preferred  d«e  to  reduced 
color  intensity.  Cooked  bacon  either 
with  40  or  80  ppm  sodium  nitr^e  and 
lactic  acid  producing  bacteria  and  sugar 
was  as  acceptable,  if  not  preferred,  as 
control  bacon  processed  with  120  ppm 
sodium  nitrite  and  no  added  sugar  and 
lactic  acid  producing  bacteria. 

The  Proposal 

Based  on  the  available  scientific 
information,  including  the  recent  work 
by  FRI  on  bacon  prepared  with  lactic 
acid  producing  bacteria,  and  the^cent 
efforts  to  quantify  the  potential  for 
outbreaks  of  botulism  resulting  from 
bacon  which  have  found  this  potential 
to  be  lower  than  expected,  the 
Administrator  determined  that 
permitting  certain  alternatives  to  the 
current  requirements  for  nitrite  usage  in 
bacon  could  reduce  the  incidence  of 
nitrosamine  contamination  levels  and 
would  not  result  in  an  increase  in  the 
risk  of  botulism. 

On  April  15, 1985,  the  Agency 
published  in  the  Federal  Register  (50  FR 
14711)  a  proposal  to  amend  the 
requirements  for  sodium  nitrite  in  bacon 
to  provide  processors  with  the  following 
two  alternatives  to  the  current 
requirement  of  120  ppm  ingoing  sodium 
nitrite  or  148  ppm  ingoing  potassium 
nitrite,  and  550  ppm  sodium  ascorbate  or 
sodium  erythorbate  (isoascorbate): 

(1)  To  uss  sodium  nitrite  at  a  level  of 
100  ppm  ingoing  or  potassium  nitrite  at 
123  ppm  ingoing,  and  550  ppm  sodium 
ascorbate  or  sodium  erythorbate 
(isoascorbate).  and  institute  an 
approved  partial  quality  control  program 


to  control  the  ingoing  nitrite  and  other 
factors;  or 

(2)  To  use  sodium  nitrite  at  a  level 
between  40  and  80  ppm  ingoing  or 
potassium  nitrite  at  a  level  between  49 
ppm  and  99  ppm  ingoing  and  550  ppm 
sodium  ascorbate  or  sodium  erythorbate 
(isoascorbate)  in  combination  with 
added  sugar  and  inoculum  of  lactic  acid 
producing  bacteria,  and  institute  an 
approved  partial  quality  control  program 
to  control  the  ingoing  nitrite,  lactic  acid 
producing  bacteria,  and  other  factors. 

The  frequency  of  sampling  for  the 
nitrosamine  monitoring  program  would 
be  based  on  the  Hkelihood  of 
presumptive  positive  nitrosamine  levels, 
using  plant  history  of  nitrosamine  levels 
as  a  predictor  of  future  levels.  In 
addition,  other  variables  would  be 
considered  as  appropriate,  such  as  the 
level  of  nitrite  used  and  data  from  a 
plant's  partial  quality  control  program. 
Since  the  HkeUhood  of  confirmable 
nitrosamine  levels  at  100  ppm  ingoing 
sodium  nitrite  is  smaller  than  the 
likelihood  at  120  ppm  ingoing  sodium 
nitrite,  establishments  using  this  option 
would  most  likely  be  sampled  less 
frequently  than  those  using  the  current 
level  of  120  ppm  ingoing  sodium  nitrite. 
Establishments  using  the  option  of  40-80 
ppm  ingoing  sodium  nitrite  with  lactic 
acid  producing  bacteria  would  have  an 
extremely  low  incidence  of  nitrosamines 
at  confirmable  levels  and  thus  would  be 
subject  to  a  yet  less  frequent  sampling 
than  under  the  other  procedures. 
Further,  for  establishments  producing 
bacon  under  the  new  alternatives,  the 
samples  for  nitrosamine  analyses  would 
be  randomly  selected  throughout  the 
production  of  a  lot  The  actual  sampling 
plans  and  methods  of  analysis  that 
would  be  used  would  result  in 
approximately  the  same  likelihood  as 
currently  exists  to  producers  of  having 
presumptive  violations,  when  the  true 
mean  level  of  nitrosamines  in  a  lot  is  10 
ppb. 

When  this  rule  was  proposed,  FSIS 
conveyed  its  belief  that  lactic  acid 
producing  bacteria  is  a  GRAS  substance 
and  solicited  information  on  that  point. 
No  such  information  was  received.  In 
response  to  FSIS's  inquiry  to  FDA 
regarding  the  GRAS  status  of  lactic  acid 
producing  bacteria,  FDA  has  determined 
that  ample  evidence  exists  as  to  the  safe 
history  of  the  use  of  lactic  acid  starter 
cultures.  On  the  basis  of  FDA"s 
determination.  FSIS  considers  harmless 
lactic  acid  producing  bacteria  to  be  a 
GRAS  substance  and  safe  for  use  in 
bacon  at  levels  sufficient  to  prevent 
botulism. 


Comments  on  Proposed  Rule 

FSIS  received  20  comments  in 
response  to  the  proposed  rule— 8  from 
consumers.  4  from  meat  associations.  2 
from  chemical  companies,  2  from  pork 
processors,  2  from  public  interest 
organizations  (1  of  these  representing  3 
consumer  groups),  1  from  a  State  cancer 
center,  and  1  from  a  State  university.  All 
commenters  supported  the  proposed 
rule,  but  most  raised  additional  issues 
such  as  the  banning  of  nitrites,  labeling 
reqirements,  and  applying  the  regulation 
to  other  products. 

The  following  is  a  discussion  of  the 
comments  received  and  FSIS'  response 
to  each. 

Use  of  nitrites 

1.  Comment  All  commenters  agreed 
that  the  proposed  rule  is  a  step  toward 
reducing  the  likelihood  of  nitrosamine 
formation,  but  many  of  them  supported 
a  total  ban  on  nitrites. 

Response:  A  total  ban  on  nitrites  was 
not  an  issue  addressed  in  the  proposed 
rule.  However,  it  should  be  pointed  out 
that  certain  meat  products,  including 
bacon,  may  be  produced  without 
nitrites,  as  specified  in  §  317.17(b)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  317.17(b))  provided  they  are  similar 
in  size,  flavor,  consistency,  and  general 
appearance  to  those  products  prepared 
with  nitrate  or  nitrite.  Unless  such 
products  contain  an  amount  of  salt 
sufficient  to  achieve  a  brine 
concentration  of  10  percent  or  more, 
specific  labeling  is  required  on  such 
products.  These  products  must  be 
labeled  with  their  common  or  usual 
name  or  descriptive  which  is 
immediately  preceded  with  the  term 
"Uncured"  as  part  of  the  product  name. 
Additionally,  products  prepared  in  such 
manner  must  bear  the  statement  (1)  "No 
Nitrate  or  Nitrite  Added",  and  (2)  "Not 
Preserved— Keep  Refrigerated  Below  40' 
F.  At  All  Times"  unless  they  have  been 
thermally  processed  to  Fb3  or  more;  they 
have  been  fermented  or  pickled  to  pH  of 
4.6  or  less;  or  they  have  been  dried  to  a 
water  activity  of  0.92  or  less. 
2.  Comment:  One  comment 
representing  three  public  interest  groups 
suggested  that  the  level  of  nitrite  used  in 
bacon  should  be  limited  to  40  ppm  to 
reduce  the  risk  of  cancer  to  the  public. 
Also,  a  consumer  recommended  that 
since  nitrites  form  nitrosamines  which 
cause  cancer,  labels  of  products 
containing  nitrites  should  bear  a 
warning  that  nitrites  are  included. 
Response:  FSIS  is  continuously 
involved  in  studies  to  determine  safe 
methods  of  producing  bacon  with  lower 
levels  of  nitrite,  as  indicated  by  this 
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final  rule.  However,  the  Administrator 
has  determined  that  bacon  produced 
under  the  conditions  specified  in  the 
current  Federal  meat  inspection 
regulations  and  this  final  rule  should  not 
contain  confirmable  levels  of 
carcinogens  when  prepared  for  eating 
and  should  not  otherwise  be  hazardous 
to  health. 

3.  Comment:  The  comment  from  the 
three  public  interest  groups  and  two 
from  consumers  suggested  the  reduction 
of  nitrite  usage  to  be  extended  to  other 
meat  products  such  as  hot  dogs  and 
luncheon  meats. 

Response:  The  Agency  has  directed 
greater  efforts  toward  the  removal  of 
nitrosamines  from  bacon  for  two 
reasons.  One,  the  nitrosamine  problem 
is  relatively  greater  for  bacon;  two.  new 
knowledge  has  made  possible  some 
progress  in  reducing  nitrite  levels  in 
bacon.  Nitrosamines  are  not  found  in  all 
cured  meat  food  products  in  which 
nitrite  is  an  additive.  However,  it  has 
been  confirmed  that  fried  bacon 
contains  nitrosopyrrolidine.  a 
nitrosamine.  The  cooking  procedures 
normally  used  for  bacon  cause  the 
chemical  reactions  leading  to 
nitrosamine  formation.  Thus,  the 
problem  in  bacon  is  well  established. 
Data  gathered  by  USDA  do  not  establish 
the  problem  for  other  cured  products. 
In  addition,  it  has  been  established 
that  the  risk  of  botulism  is  relatively  low 
in  bacon  compared  to  other  cured  meats. 
The  Expert  Panel  on  Nitrites.  Nitrates, 
and  Nitrosamines  recommended  a 
considerably  lower  nitrite  level  for 
bacon  than  for  other  products.  The 
testing  of  reduced  nitrite  levels  in  bacon 
has  confirmed  that  this  can  be  done 
without  reducing  botulism  protection. 
Thus,  the  Agency  believes  that  nitrite 
levels  in  bacon  can  be  reduced  safely. 
Since  there  has  been  no  nitrosamine 
problems  established  for  other  cured 
meats,  no  motivation  has  existed  to 
generate  new  knowledge  about  the 
safety  of  reducing  nitrite  levels  in  these 
products. 

Nitrosamine  monitoring 

4.  Comment:  A  pork  processor,  meat 
association,  and  chemical  company 
contend  that  the  reduced  monitoring 
program  for  bacon  processors  using  the 
lower  nitrite  levels  would  constitute 
unfair  treatment  toward  bacon 
processors  opting  to  use  the  higher 
nitrite  levels.  They  recommend  an 
equitable  monitoring  program  among  all 
bacon  producers,  regardless  of  the 
bacon  process  used. 

Response:  In  implementing  the  current 
nitrosamine  monitoring  program,  FSIS 
developed  a  monitoring  sampling  plan 
for  each  establishment's  bacon 


production  based  upon  the 
establishment's  past  performance.  If 
testing  records  show  that  an 
establishment's  bacon  is  likely  to  be  free 
of  confirmable  levels  of  nitrosamines,  it 
is  tested  at  least  twice  a  year.  Newer 
establishments  with  unknown  records 
and  those  with  greater  risks  of 
noncompliance  may  be  tested  as  often 
as  six  times  a  year. 

In  determining  the  frequency  of 
sampling  under  this  rule,  FSIS  will  take 
into  account  the  level  of  nitrites  used 
and  data  from  an  establishment's 
quality  control  program.  The  smaller  the 
level  of  ingoing  nitrite  used,  the  less 
likely  confirmable  levels  of  nitrosamines 
will  be  found.  Therefore,  it  is  anticipated 
that  processors  opting  to  use  the 
reduced  levels  of  ingoing  nitrite  will  be 
sampled  at  a  lower  frequency  than 
establishments  using  the  120  ppm 
ingoing  nitrite. 

FRI  Process 

5.  Comment:  A  meat  association,  two 
pork  processors,  and  a  chemical 
company  expressed  concern  on  the 
safety  of  the  FRI  process.  They  contend 
that  lowering  the  product  pH  lessens  the 
potential  for  toxin  development. 
According  to  the  commenters.  in  order 
for  the  pH  to  be  red^iced  after 
processing,  lactic  acid  producing 
organisms  must  survive  the  heat  process 
which  ranges  from  high  temperature/ 
short-time  treatments  to  low 
temperature/long-time  treatments.  It 
was  recommended  that  the  final  rule  be 
amended  to  require  processors  using 
this  method  to  establish  a  system  to 
ensure  the  presence  of  sufficient  viable 
microorganisms  after  heat  processing. 

Response:  Survival  of  viable 
microorganisms  has  been  evaluated  in  a 
three-plant  commercial  study.  Excellent 
survival  was  observed  under  all 
commercial  time/temperature 
conditions  tested  as  mild,  moderate,  and 
severe.  To  assure  adequate  survival 
during  daily  production,  a  partial  quality 
control  program  is  required  to  control 
initial  viability,  processing  times  and 
temperatures  (not  in  excess  of  those 
used  in  the  study),  and  survival  after 
heat  processing. 

6.  Comment:  One  chemical  company 
questions  whether  bacon  produced  by 
the  FRI  process  with  reduced  levels  of 
nitrite  would  have  an  acceptable  color 
to  consumers.  In  addition,  the  company 
stated  that  the  FRI  process,  which 
requires  the  addition  of  sugar  to  the 
pickle,  would  change  the  cooking 
characteristics  of  bacon  by  causing  the 
bacon  to  brown  and  char  more  readily 
than  bacon  processed  by  other  methods. 

Response:  Whether  to  use  the  FRI 
process  will  be  largely  a  marketing 


decision  by  each  bacon  producer.  The 
results  of  the  USDA  funded  study 
conducted  by  FRI  indicate  that  cooked 
bacon  prepared  by  this  process  was  as 
acceptable  to  experienced  taste 
panelists  as  bacon  prepared  with  120 
ppm  sodium  nitrite.  In  addition,  during 
processing,  the  addition  of  sugar  did  not 
create  any  unusual  problems.  The 
uncooked  bacon  prepared  by  the  FRI 
process  was  the  least  preferred  due  to 
the  reduced  color,  but  was  acceptable. 

7.  Comment:  A  pork  producer 
contends  the  proposal  is  vague  in  that  it 
did  not  explain  the  basis  of  calculating 
the  use  of  a  minimum  of  0.7  percent 
sucrose  or  other  fermentable 
carbohydrate  under  the  FRI  process.  The 
commenter  suggests  that  the  calculation 
could  be  based  upon  the  uncured  belly 
weight,  pumped  weight,  or  total  weight 
before  processing. 

Response:  The  calculation  for  added 
sugar  is  based  upon  the  total  weight 
before  processing  in  the  same  manner 
that  other  bacon  factors  are  calculated. 

8.  Comment:  A  state  university 
representative  and  a  public  interest 
group  suggested  that  testing  be 
conducted  using  the  FRI  process  to 
determine  the  safety  of  nitrite-free 
bacon. 

Response:  USDA  did  consider  testing 
nitrite-free  bacon  under  actual  plant 
conditions,  but  due  to  a  perceived  lack 
of  commercial  prospects  for  such  a 
product,  bacon  producers  expressed  no 
interest  in  conducting  such  a  test.  Based 
on  laboratory  test  data,  USDA  believes 
the  safety  performance  of  nitrite-free  ^ 
bacon  produced  using  the  FRI  process  is 
promising,  and  encourages  the  industry 
to  reexamine  the  commercial  viability  of 
such  a  product. 

Alternative  processes 

9.  Comment-  Two  chemical  companies 
and  a  pork  processor  offered  several 
alternatives  to  the  two  new  bacon 
processes  proposed  and  the  one 
currently  in  use.  The  recommended 
methods  included  permitting  various 
ranges  of  ingoing  nitrite  with  a  minimum 
brine  concentration,  the  use  of 
encapsulated  acidulants  in  lieu  of  lactic 
acid  starter  cultures,  and  the  use  of 
ingoing  nitrite  levels  above  80  ppm  and 
phosphate  blends. 

Response:  The  intent  of  this  proposal 
is  to  amend  a  regulation  on  nitrite  usage. 
The  proposed  regulation  did  not  specify 
a  minimum  brine  concentration,  since  it 
is  a  separate  issue  and  not  concerned  in 
this  rulemaking  proceeding.  The  use  of 
encapsulated  acidulants  in  lieu  of  lactic 
acid  starter  cultures  was  not  addressed 
in  this  proposal  but  is  covered  in 
§  317.17(b)  of  thejneat  inspection 
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regulatickns.  TTiis  permits  bacon  lo  be 
produced  wilhaiit  nitrite  ta  wilk  redaced 
ievek  ol  aitrite  wbea  fa  ■■ailed  or 
picUed  to  pH  4.B  or  less.  Retench 
document bHbb  «■  mturfrt  mfrtte  Irvek 
and  pbosfiirafte  blends  has  dsA  been 
provided  to  FSB  foi-final  consideration. 
Dae  to  this  and  the  mimber  of  potential 
phosphate  blends,  the  approach  was  not 
inlcuded  in  the  proposed  rule. 

Miscellaneous  amendiaents 

10.  Commeals:  A  pork  processor 
recomnended  several  aunor  changes  for 
consistency,  including  the  addition  of 
sodium  erythorbate/sodium  ascorbate 
for  reducing  nitrosamine  and  sodium 
nitrite  as  an  antibotiilinal  agent  to  tke 
chart  of  approved  substances  under 
§  318.7lcX4). 

Response:  Although  the  suggestion 
would  offer  consistency.  FSIS  believes 
the  suggestion  goes  beyond  the  intent  of 
the  proposal  In  addition,  it  nust  be 
noted  that  the  chart  of  approved 
substances  (9  CFR  318.7(c)(4))  does  not 
list  all  substances  permitted  in  meat 
products,  which  is  indicated  in  the 
introductory  paragraph  of  §  3ia7(c)(4) 
and  3ia7(a)(l). 

Final  Rule 

After  careful  consideration  of  the 
comments  received,  the  Administrator 
has  detennined  to  adopt  the  proposed 
rule,  as  published. 

list  of  Subiects  in  9  CFR  Part  318 

Food  additives.  Meat  inspection. 
Preparation  of  products. 


PART  318-[AMENOED] 

Accordingly.  Part  318  of  the  Federal 
meat  inspectioa  regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  318 
contiaues  to  read  as  follows: 

Authority:  M  Stat  1260,  81  Stat.  584.  as 
amended  (21  U.&C.  601  et  seq.)  72  Slat.  862. 
92  Stat.  1069,  as  amended  ^7  U.S.C  1901  el 
seq]  76  Stat.  663  (7  U.S.C.  450  et  seq.].  unles* 
otherwise  noted. 

2.  Section  318.7(b)  is  amended  by 
adding  new  subparagraphs  (3)  and  (4)  as 
follows: 

§  318.7    Approval  of  sutMtancas  for  use  in 
ttM  preparation  of  products. 
*        *        •        ♦        * 

(b)  *  *  • 

(3)  Notwithstanding  the  provisions  of 
paragraph  (b)(1).  sodium  nitrite  may  be 
used  at: 

(i)  100  ppm  ingoing  (potassium  nitrite 
at  123  ppm  ingoing);  and  550  ppm 
sodiuai  ascorbate  or  sodium  erythorbate 
(isoascorbate)  shall  be  used;  provided 
that  the  plant  has  an  approved  partial 
quality  control  program  as  provided  in 
§  318.4  (d).  (e),  and  (g)  such  as  to  resah 
in  compliance  with  this  provision,  or 

(ii)  A  predetermined  level  between  40 
and  80  ppm  (potassium  nitrite  at  a  level 
between  49  and  99  ppm);  550  ppm 
sodium  ascorbate  or  sodium  erythorbate 
(isoascorbate);  and  additional  sucrose 
or  other  similar  fermentable 
carbohydrate  at  a  minimom  of  0.7 
percent  and  an  inoculum  of  lactic  acid 
producing  bacteria  such  as  Pediococcus 


acetolactii  or  otker  bacteria 
demonstrated  to  be  equaBy  effective  in 
preventing  the  growth  of  botulinum 
toxin  at  a  level  sufficient  for  the  purpose 
of  preventing  the  growth  of  botulinum 
toxin;  provided  that  the  plant  has  an 
approved  partial  quality  control  program 
as  provided  in  S  318.4  (d).  (e),  and  (g) 
such  as  to  result  in  compliance  with  this 
provision.    - 

|4)  The  Department  shall  collect 
samples  of  bacon  from  plants  producing 
under  paragraph  (b)(3)  of  this  section 
and  analyze  them  for  the  level  of 
nitrosamines.  Samples  shall  be 
randomly  selected  throughout  the 
production  of  a  lot.  The  actual  sampling 
plans  and  methods  of  analysis  that  are 
used  win  result  in  approximately  the 
same  lilcelihood  as  under  paragraph 
(b)(2)  of  this  section  of  having  a 
presumptive  positive  result  when  the 
true  mean  level  of  nitrosamines  in  a 
production  lot  is  10  ppb.  In  the  event  of 
a  presumptive  positive  result,  the  plant 
shall  become  subject  to  the  provisions  of 
paragraph  (b)(2)  of  this  section. 
***** 

3.  Under  the  Class  of  Substance 
identified  as  "Flavoring  agents; 
protectors  and  developers"  in  the  chart 
in  §  318.7(c)(4),  the  "Substance"  after 
"Harmless  bacteria  starters" 
(republished  for  the  convenience  of  the 
user)  and  before  "Benzoic  acid  (sodium, 
potassium  and  calcium  salts)"  is  revised 
to  read  as  follows: 


ClMS  o>  tubsUnca 


Substance 


PUfpOM 


Products 


Amounl 


Hwmtess   b«aen«   M^tefs   of   Itw    To  d«elop  tlavof - 
addopMus  type,  lactic  aad  starter 
or  culture  ot  Pediococcus  camt- 


.  Qry   sausage,   podi   roll.   Ihuringar,    0.5  percent 
lebanon    tx)togr»,    cervelat    and 
salan*. 


Hwraless  lactic  aod  produong  bac- 


To   prevent  growth 
bohjtnum. 


o(   Oostnioium    Bacon.. 


Sulliciant  for  purpose 


Done  at  Washington.  D.C.  on  June  11. 1986. 
Donald  L.  Houstsn, 

Administrator.  Food  Safety  and  Inspection 
Service. 
|FR  Doc.  86-13538  Filed  6-13-86: 8:46  an] 
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ACnoic  Final  rule. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  34 

industrial  Radiography  Radiation 
Survey*  and  Ucenaee'a  Performance 
inspection  Program 

aoemcy:  Nuclear  Regulatory 

Commission. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  applying  to  industrial 
radiography.  The  amendments  require 
industrial  radiography  licensees  to 
perform  an  additional  survey  of  any 
radiography  device  at  any  time  the 
device  is  put  into  storage,  eliminate  an 
existing  requirement  for  recording  of  the 
last-use  survey,  and  require  instead  a 
record  of  the  last  time-of-storage  survey 
performed  in  the  workday.  A  definition 
of  storage  area  is  provided.  In  addition, 
the  amendments  darify  the  regulations 
to  more  accurately  reflect  existing 
licensing  practice  by  requiring  that  each 


applicant  describe  the  program  it  will 
use  when  it  becomes  a  licensee  to 
evaluate  the  safety  performance  of  each 
radiographer  and  radiographer's 
assistant  at  intervals  not  to  exceed  3 
months.  These  performance  audits  are 
intended  to  ensure  that  radiographers 
are  following  the  Commission's 
regulatory  requirements  and  the 
licensee's  operating  and  emergency 
procedures  when  performing 
radiography. 

EFFECTIVE  DATE:  July  16,  1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
Alan  K.  Roecklein.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Telephone  (301)  427-4358. 


SUPPI^MENTARV  MFORMATION:  The 

Nuclear  Regulatory  Commission  is 
adopting  the  amendments  to  its 
regulations  described  below  pertaining 
to  industrial  radiography,  10  CFR  Part 
34.  One  amendment  requires  licensees 
to  perform  an  additional  radiation 
survey  of  the  radiographic  exposure 
device  at  any  time  the  device  is  placed 
in  storage,  deletes  an  existing 
requirement  to  record  the  radiation 
survey  made  of  the  device  immediately 
after  the  last  exposure  prior  to  storage, 
and  adds  a  requirement  to  make  and 
maintain  a  record  of  the  "time-of- 
storage"  survey  when  it  is  the  last 
storage  survey  performed  during  the 
workday.  This  storage  survey 
requirement  would  have  to  be  met  any 
time  the  device  is  placed  into  storage, 
including  when  the  device  is  secured  in 
a  vehicle  for  transport.  This  amendment 
to  10  CFR  34.43  provides  a  method  of 
ensuring  that  the  sealed  source  is  in  the 
shielded  positiDn  within  the  device 
when  the  device  is  stored  or  secured  for 
transport. 

A  second  amendment  revises 
§  34.11(d)  to  specify  that  each  license 
application  must  describe  a  program  by 
which  the  licensee  will  evaluate  the 
performance  of  each  radiographer  and 
radiographer's  assistant  at  intervals  not 
exceeding  3  months.  An  acceptable 
operational  definition  of  "3  months"  is  a 
13-week  calendar  quarter.  This 
amendment  clarifies  the  requirements 
for  the  description  of  the  licensees' 
inspection  program  that  the  applicant 
must  provide  in  its  license  application 
and  codifies  existing  licensing  practice. 

A  third  amendment  provides  a 
definition  of  "storage  area"  in  S  34.2. 
"Definitions".  This  definition  is 
provided  to  clarify  the  locations  and 
time  of  the  storage  survey.  "Storage 
area"  is  defined  as  any  location,  facility 
or  vehicle,  which  is  used  to  store,  to 
transport,  or  to  secure  a  radiographic 
exposure  device,  a  storage  container  or 
source  when  it  is  not  in  use.  and  which 
is  locked  or  has  a  physical  barrier  to 
prevent  accidental  exposure,  tampering 
with,  or  unauthorized  removal  of  the 
device,  storage  container  or  source. 

Background 

Time  of  Storage  Radiation  Survey  and 
Record 

After  the  receipt  of  a  petition  for 
rulemaking  (assigned  Docket  No.  PRM- 
34-3)  from  the  Chicago  Bridge  and  Iron 
Company,  the  Commission  requested 
comments  on  the  petition  in  the  Federal 


Register  on  November  23. 1982  (47  FR 
52722).  The  petition  suggested  an 
amendment  to  10  CFR  34.43(c)  that 
would  require  each  licensee  to  survey  a 
radiographic  exposure  device  when  it  is 
placed  in  storage.  This  storage  survey 
woald  occur  at  or  near  the  place  of 
storage,  and  would  provide  a  record 
showing  that  the  radiographic  exposure 
ctevice  had  been  stored  with  the  sealed 
source  in  a  safe  location  within  the 
device.  This  final  rule  in  effect  grants 
this  petition  and  completes  NRC  action 
in  response  to  PRM-34-3. 

Under  current  regulations.  5  34.43(b) 
requires  that,  after  each  radiographic 
exposure,  the  radiographer  perform  a 
radiation  survey  of  the  radiographic 
device  to  ensure  that  the  sealed  source 
has  been  returned  to  its  shielded 
position.  Paragraph  (c)  of  §  34.43 
requires  that  the  radiographer  record  the 
results  of  the  survey  following  the  last 
radiographic  exposure  made  before 
locking  the  device  and  ending  direct 
surveillance  of  the  operation.  The 
licensee  must  retain  a  record  of  this 
"last-use"  survey  for  3  years. 

The  petitioner  contended  that  there  is 
a  potential  for  a  source  to  beccwn© 
dislodged  during  transit  if  the  required 
locking  procedures  were  omitted  and 
that  a  source  might  then  be  stored  in  an 
unshielded  position.  Thus  it  was 
recommended  that  the  radiographer 
perform  a  final  survey  at  the  time  of 
storage  and  at  a  point  on  the  device 
specified  by  the  licensee  in  its  operating 
procedures.  This  measurement  of  the 
exposure  rate  at  a  specific  point  would 
provide  unequivocal  assurance  that  the 
source  was  prt^erly  located  within  the 
device,  and  would  also  provide  a  check 
on  the  decay  of  the  sealed  source  and 
the  constancy  of  the  survey  instrunient. 
The  petitioner  also  contended  that  it 
was  easier  to  record  the  survey  data  at 
the  storage  location  rather  than  the  last- 
use  location  because  of  weather  and 
work  conditions  encountered  in  field 
radiography. 

The  Commission  received  one 
telephone  and  three  written  conunents 
on  the  petition  for  ruleaiaking.  Three 
commenters  concurred  completely  with 
the  petition.  One  commenter  said  that 
the  survey  should  be  made  at  the  sealed 
source  outlet  port  with  the  safety  plug 
installed.  Another  said  that  licensees 
should  not  be  required  to  submit 
modified  procedures  £or  review  until  it 
was  time  for  them  to  renew  their 
licenses. 
Although  die  Commission  is  aware  of 


JM  I 


only  one  overexposure  that  was  caused 
by  failure  of  the  locking  mechanism 
(NUREG/BR-0024  Working  Safely  in 
Gamma  Radiography,  p.  153,  case  46'). 
several  incidents  have  been  observed 
where  radiographic  devices  were  stored 
with  the  source  in  an  unshielded 
position  as  a  result  of  failure  to  lock  the 
mechanism.  The  Commission  has 
determined  that  the  probability  of 
occurrence  and  the  consequences  of  this 
type  of  event  are  of  sufficient  magnitude 
to  justify  the  time-of-storage  survey 
requirement  suggested  by  the  petitioner. 
In  addition  it  is  considered  to  be  a 
reasonable  safety  practice  to  survey  at 
the  time-of-storage.  and  many 
radiographers  include  this  survey  in 
their  routine  procedures.  Therefore,  the 
Commission  agreed  that  it  is  desirable 
to  require  that  the  time-of-storage 
survey  be  made  and  recorded. 

A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
October  4, 1984  (49  FR  39168).  The 
proposed  amendment  would  require  that 
a  time-of-storage  survey  be  made 
around  the  entire  circumference  of  the 
radiographic  exposure  device, 
consistent  with  existing  survey 
procedure  (10  CFR  34.43(b)),  and  that  the 
survey  include  a  measurement  of  the 
radiation  exposure  rate  at  the  source 
outlet  port  with  the  safety  plug  installed. 
It  also  would  require  that  a  record  be 
made  and  maintained  for  the  time  of 
storage  survey  and  that  the 
recordkeeping  requirement  for  the  last- 
use  survey  be  deleted. 

Eighteen  letters  of  public  comment 
were  received  on  the  proposed  rule. 
Nine  of  the  commenters  supported  the 
time-of-storage  survey  requirement  and 
five  opposed  it.  Nine  letters  offered 
suggested  changes.  Afier  reviewing  the 
five  comments  opposing  this  rulemaking 
the  Commission  has  determined  that  its 
previous  basis  for  this  requirement  is 
sound  and  that  it  should  be  adopted. 
The  suggested  changes  are  addressed  as 
follows. 

One  commenter  recommended  that  10 
CFR  34.22  be  amended  to  require  that 
radiographic  exposure  devices  be  locked 


•  Copies  of  NUREG/BR-0024  may  be  purchased 
through  the  U.&  Government  Printing  OfTice  by 
calling  (202)  275-2080  or  by  writing  to  the  U.S. 
Government  Printing  Office.  P.O.  Box  27082. 
Washington.  DC  20013-7082.  Copies  may  also  be 
purchased  from  the  National  Technical  Infonnation 
Service,  U.S.  Department  of  Commerce.  5285  Port 
Royal  Road.  Springfield.  VA  22161.  A  copy  is 
available  for  inspection  and/or  copying  for  a  fee  in 
the  NRC  PubKc  Document  Room.  1717  H  Street 
NW.,  Washington.  DC  20555. 
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when  they  are  transported.  The 
Commission  notes  that  10  CFR  34.32. 
"Operating  and  emergency  procedures" 
requires  each  hcensee  to  develop 
written  instructions  for  transporting  and 
securing  radiographic  exposure  devices, 
storage  containers,  and  sealed  sources 
when  not  in  use  and  that  these 
procedures  are  subject  to  licensing 
review  and  inspection.  The  Commission 
has  determined  that  these  requirements. 
with  the  addition  of  the  new  time-of- 
storage  survey,  provide  adequate 
regulatory  assurance  of  safe  storage  and 
transport. 

Another  commenter  suggested  that  the 
"last-use"  survey  requirement  should 
remain  intact  because  the  necessity  to 
record  this  survey  provides  some 
assurance  that  the  source  is  secure 
before  transport.  The  Commission  notes 
that  the  requirements  for  performing  a 
last-use  survey  and  for  securing  a  device 
before  transport  are  not  relieved  by  the 
new  rule.  The  rule  (Section  34.43(b)) 
provides  that  a  survey  be  made  after 
each  exposure  to  determine  that  the 
sealed  source  has  been  returned  to  its 
shielded  position.  The  Commission  has 
determined  that  recording  the  time-of- 
storage  survey,  rather  than  the  last-use 
survey  provides  a  greater  degree  of 
safety  without  increasing  licensees' 
recordkeeping  burden.  It  is  important  to 
note  in  this  context  that  any  source  in 
transit  is  not  considered  by  the 
Commission  to  be  under  the  direct 
surveillance  of  a  radiographer,  and 
therefore  must  be  locked. 

Several  commenters  questioned  the 
applicability  of  the  time-of-storage 
survey  for  "fixed"  radiographic  sources. 
The  Commission  considers  fixed  source 
facilities  which  comply  with  10  CFR 
34.29,  "Permanent  radiographic 
installations,"  to  be  storage  areas  when 
locked  or  secured.  Thus  for  these 
facilities  the  "last-use"  survey  and  the 
"time-of-storage"  survey  are  considered 
to  be  the  same,  and  this  rule  does  not 
change  procedures  for  licensed  fixed 
source  facilities. 

One  commenter  suggested  that  the 
time-of-storage  survey  should  includes 
the  source  guide  tube.  The  Commission 
does  not  agree  because  the  last-use 
survey  required  by  10  CFR  34.43(b) 
include  survey  of  the  guide  tube,  ruling 
out  the  possibility  of  a  disengaged 
source  or  severe  contamination  resulting 
from  a  leaking  source.  Because  the  guide 
tube  is  disconnected,  and  the 
radiographic  device  locked  before 
transport  or  storage  or  both,  there  would 
be  no  need  to  survey  the  guide  tube 
again  at  the  time  of  storage. 

A  commenter  questioned  how  a 
source  could  shift  to  an  unshielded 
position  with  the  safety  plug  installed. 


He  believes  that  the  last-use  survey 
assures  that  the  source  is  properly 
located  in  the  device  at  the  time  of 
storage.  The  Commission  does  not  agree 
because  the  time-of-storage  survey  is 
intended  to  provide  final  assurance  that 
all  of  the  required  precautions  such  as 
surveying  and  removing  the  guide  tube, 
installing  a  safety  plug  and  locking  a 
device  have  been  done  before  transport 
or  storage.  If  these  precautions  are 
omitted  and  a  source  dislodged  during 
transit  to  a  storage  area,  there  would  be 
severe  consequences  including  possible 
radiation  exposure  to  members  of  the 
public. 

Several  commenters  questioned  the 
need  for  taking  a  measurement  of  the 
exposure  rate  at  the  source  outlet  port 
with  the  safety  plug  installed.  The 
commenters  observed  that  this  element 
of  the  proposed  time-of-storage  survey 
was  not  applicable  to  fixed  source 
facilities  and  that  the  information  to  be 
obtained  on  source  decay  and 
instrument  operability  was  obtained 
continuously  during  routine  survey 
operations.  The  Commission  agrees  that 
this  element  of  the  proposed  time-of- 
storage  survey  has  little  justification, 
and  has  deleted  it  from  the  final  rule. 

A  detailed  summary  of  public 
comments  and  staff  responses  is 
available  on  request  (see  For  Further 
Information  Contact). 

As  a  result  of  the  analysis  of  public 
comments,  the  Commission  has  decided 
to  delete  that  part  of  the  proposed  rule 
which  would  have  required  that  the 
time-of-storage  survey  include  a 
measurement  of  the  radiation  exposure 
rate  at  the  source  outlet  port.  The 
petitioners  has  suggested  that  this 
component  of  the  survey  procedure 
would  provide  useful  data  on  source 
decay  and  instruments  performance. 
Commenters  observed  that  the  source 
decay  data  and  instrument  constancy 
can  be  determined  easily  from  decay 
charts  and  end-of-use  surveys 
respectively.  The  additional  time,  cost 
and  exposure  expended  in  making  this 
measurement  is  not  justified  by  the 
information  obtained. 

Because  the  time-of-storage  survey 
and  recordkeeping  procedures  are 
similar  to  the  currently  required  last-use 
survey  and  recordkeeping  procedures, 
licensees  would  not  be  required  to 
submit  modified  procedures  for  review. 
A  copy  of  the  final  rule  will  be  sent  to 
each  licensee  including  a  cover  letter  to 
inform  the  licensee  of  the  new  survey 
and  recordkeeping  requirements  and 
that  a  license  amendment  is 
unnecessary., The  Commission  will 
review  licensee  renewal  applications  for 
incorporation  of  the  new  procedural 
requirements. 


Performance  Inspection  of 
Radiographers  and  Radiographers' 
Assistants 

Section  34.11(d)  presently  requires 
that  in  order  to  receive  a  specific  license 
for  radiography,  an  applicant  must  have 
an  inspection  system  adequate  to  assure 
that  Commission  regulations, 
Commission  license  provisions,  and  the 
applicant's  operating  and  emergency 
procedures  are  followed  by  its 
radiographers  and  radiographers' 
assistants.  The  inspection  system  must 
include  the  performance  of  inspections 
at  intervals  not  to  exceed  three  months. 

The  Commission  has  consistently 
interpreted  this  section  to  require  that  a 
description  of  the  inspection  system  be 
provided  in  a  license  application  and 
that  the  inspection  include  quarteriy 
performance  inspections  of  all 
radiographers  and  radiographers' 
assistants.  This  final  rule  codifies 
current  licensing  practice  and  provides 
clarifying  language. 

Eighteen  letters  of  public  comment 
were  received  on  this  part  of  the 
proposed  rule.  Thirteen  approved  it  or 
provided  suggestions.  The  primary 
negative  comment  was  that  quarterly 
audits  under  field  conditions  are  costly 
in  travel  and  management  time  and  that 
no  improvement  in  safety  results.  The 
Commission  does  not  agree.  Because  the 
quarterly  inspection  program  has  been  a 
license  condition,  licensees  will  not 
generally  incur  additional  costs.  The 
Commission  has  determined  that 
quarterly  performance  audits  for  all 
radiographers  and  assistants  provide 
motivation  for  safe  practice,  evaluate 
training  effectiveness,  demonstrate 
management  commitment  to  safety,  and 
provide  needed  assurance  that  the 
Commission's  regulations  and  license 
conditions  are  followed.  Given  the 
potentially  serious  consequences  of 
error  in  industrial  radiography,  both  to 
workers  and  the  public,  the  additional 
assurance  of  safety  provided  by  a 
quarteriy  inspection  program  is  justified. 

One  commenter  suggested  that 
clarification  is  needed  in  defining  who 
performs  the  evaluations.  The 
Commission  has  determined  that 
considering  the  variability  in  licensee 
size,  type  (fixed  or  field)  and  staffing,  it 
is  not  reasonable  to  require  uniform 
qualification  for  auditors.  The 
description  of  the  license's  inspection 
program  should  identify  who  is 
responsible  for  inspection  and  thus 
subject  to  license  review  and  approval 
and  inspection  and  enforcement. 

Another  commenter  suggested  that 
annual  refresher  training  is  adequate  to 
assure  safe  performance.  The 
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Commission  has  determined  that  a  good 
training  program  is  essential  to  safety  in 
radiography.  Training,  however,  can 
only  assure  that  a  worker  knows  thie 
procedures  but  cannot  assure  that  safe 
practices  are  implemented  in  the  field. 

The  Commission  intends  that  the 
applicant  describe,  in  its  license 
application,  the  program  that  it  will  use 
to  inspect  the  work  methods  of  each  of 
its  radiographers  and  radiographers' 
assistants  during  an  actual  radiographic 
operation  to  ensure  that  each  individual 
is  following  applicable  regulatory 
requirements  and  operating  and 
emergency  procedures.  Each  inspection 
should  be  conducted  by  having  a 
designated  individual  who  knows  the 
applicable  requirements  and  procedures 
observe  each  worker  when  performing 
an  actual  work-related  radiographic 
exposure  to  ensure  that  the  worker  is 
following  the  requirements  and 
procedures. 

Some  license  applicants  and  licensees 
believe  that  a  system  of  spot  checks  of 
radiographers  and  radiographers' 
assistants  is  sufficient  to  meet  the 
Commission's  present  regulatory 
requirements.  The  Commission  does  not 
agree  that  spot  checks  are  adequate  to 
provide  assurance  that  all  radiographers 
are  working  safely.  Therefore  it  has 
revised  these  regulations  to  specify  that 
a  description  of  the  inspection  program 
be  included  in  the  license  application 
and  that  the  inspection  program  provide 
for  the  inspection  of  the  work  methods 
of  each  radiographer  and  radiographers' 
assistant  actively  engaged  in 
radiography,  at  intervals  not  to  exceed  3 
months.  If  a  radiographer  or  assistant 
has  not  participated  in  a  radiographic 
operation  for  more  than  three  months, 
the  rule  provides  that  individual's 
performance  be  observed  and  recorded 
the  next  time  he  or  she  participates  in  a 
radiographic  operation.  An  acceptable 
operational  definition  of  "three  months" 
is  a  thirteen  week  calendar  quarter. 

Promulgation  of  these  rules  will  not 
result  in  a  new  round  of  license 
amendments.  Licensees  will  be 
instructed  by  transmittal  letter  to 
implement  the  changes  within  30  days  of 
publication  of  the  rule  and  that  no 
license  amendment  will  be  required 
until  the  next  scheduled  license  renewal 
date. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action  described 
as  a  categorical  exclusion  in  10  CFR 
51.22(c)(3)  (i)  and  (iii).  Therefore,  neither 
an  environmental  impact  statement  nor 
an  environmental  assessment  has  been 
prepared  for  this  final  rule. 


Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3051  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0007. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final  rule. 
This  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered. 
The  analysis  is  available  for  inspection 
in  the  Public  Document  Room,  1717  H 
Street  NW.,  Washington,  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  Alan  K.  Roecklein,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  telephone  (301) 
427-4358. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  NRC  has  currently  issued 
369  licenses  for  the  performance  of 
industrial  radiography;  these  licensees 
are  affected  by  this  rule.  Although  a 
substantial  number  of  these  licensees 
would  be  considered  small  entities,  the 
requirements  are  not  expected  to  have  a 
significant  economic  impact  on  these 
licensees. 

The  time-of-storage  radiation  survey 
and  recordkeeping  amendment  requires 
an  additional  survey  upon  storage  of  the 
radiographic  device;  this  is  considered  a 
minimal  regulatory  burden.  The 
amendment  substitutes  an  end-of-day 
storage  survey  recordkeeping 
requirement  for  the  currently  required 
last-use  survey  record,  which  is  already 
a  part  of  reasonable  safety  practice  and 
thus  imposes  no  additional  regulatory 
burden.  The  quarterly  performance 
inspection  of  each  radiographer  and 
radiographer's  assistant  is  already 
required  of  most  licensees  by  license 
condition.  The  final  rule  clarifies  what 
information  must  be  submitted  with  a 
license  application  and  codifies  the 
quarterly  inspection  requirement. 

The  additional  time-of-storage  survey 
is  estimated  to  cost  about  $1.00  per 
survey  or  a  maximum  of  $500.00  per 
radiographer  per  year.  This  is  based  on: 
each  radiographer  working  250  days 
each  year  placing  a  device  into  storage 
on  the  average  twice  each  day;  an 
estimate  that  it  takes  about  1  minute  to 
complete  a  storage  survey;  and  that  the 
hourly  wage  for  the  average 


radiographer,  plus  overhead,  is  $60.00. 
The  benefit  of  this  additional  survey 
requirement  is  significantly  increased 
assurance  that  radiographic  sources  are 
safely  stored  in  a  shielded  posihon. 

Because  the  quarteriy  performance 
inspection  of  radiographers  is  already 
required  by  most  license  conditions, 
there  will  be  little  new  or  additional 
burden  on  NRC  licensees.  The  total  cost 
of  the  quarterly  performance  inspection 
program,  whether  required  by  license 
condition  or  regulation,  is  about  $240  per 
worker  each  year,  assuming  each 
inspection  takes  one-half  hour  of  worker 
time  and  one-half  hour  of  inspector  time. 

The  NRC  does  not  believe  these  costs 
constitute  a  significant  economic  impact 
on  small  entities. 

Backfit  Analysis 

The  staff  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
rule  since  these  amendments  do  not 
apply  to  10  CFR  Part  50  licensees. 

List  of  Subjects  in  10  CFR  Part  34 

Packaging  and  containers.  Penalty. 
Radiation  protection,  Radiography, 
Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Part  34. 

PART  34— LICENSES  FOR 
RADtOGRAPHY  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR 
RADIOGRAPHIC  OPERATIONS 

1.  The  authority  citation  for  Part  34  is 
revised  to  read  as  follows: 

Authority:  Sees.  81. 161, 182. 183.  68  Stat. 
935.  948.  953.  954.  as  amended  (42  U.S.C.  2111, 
2201,  2232,  2233);  sec.  201,  88  Slat.  1242,  as 
amended  (42  U.S.C.  5841). 

Section  34.32  also  issued  under  sec.  206.  88 
Stat.  1246  (42  U.S.C.  5846). 

For  the  purposes  of  sec.  223.  66  SUt.  958.  as 
amended  (42  U.S.C.  2273);  SS  34.22.  34.23, 
34.24.  34.25  (a),  (b).  and  (d),  34.28,  34.29.  34.31 
(a)  and  (b).  34.32,  34.33  (a),  (c),  and  (d).  34.41. 

34.42.  34.43(a).  (b),  and  (c),  and  34.44  are 
issued  under  sec.  161b.  68  Slat.  948.  as 
amended  (42  U.S.C.  2201(b));  and  SS  34.11(d). 
34.25  (c)  and  (d),  34.26.  34.27,  34.28(b), 
34.29(c),  34.31(c).  34.33  (b)  and  (e),  and 
34.43(d)  are  issued  under  sec.  161o,  68  Stat. 
950,  as  amended  (42  U.S.C.  2201(o)).  SS  34.2. 
34.11.  34.22,  34.28.  34.29.  34.31.  34.32.  34.33, 

34.43,  34.44.  34.51.  and  Appendix  A— 
[Amended) 

2.  Remove  the  authority  citations 
following  §S  34.2.  34.11.  34.22.  34.28, 
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34.29,  34.31.  34.32,  34.33,  34.43.  34.44, 
34.51,  and  Appendix  A. 

3.  In  S  34.2.  the  paragraph 
designations  for  the  defined  terms  are 
removed,  the  definitions  are  arranged  in 
alphabetical  order,  and  a  definition  of 
the  term  "storage  area"  is  added  to  read 
as  follows: 

$34.2    Dtflnition*. 

*  *         «         •         • 

"Storage  area"  means  any  location, 
facility,  or  vehicle  which  is  used  to 
store,  to  transport,  or  to  secure  a 
radiographic  exposiu^  device,  a  storage 
container,  or  a  sealed  source  when  it  is 
not  in  use  and  which  is  locked  or  has  a 
physical  barrier  to  prevent  accidental 
exposure,  tampering  with,  or 
unauthorized  removal  of  the  device, 
container,  or  source. 
«        »        •        *        • 

4.  In  S  34.11.  paragraph  (d)  is  revised 
to  read  as  follows: 

§34.11    Issuance  of  tp«cHlc  NccnsM  for 
us*  of  sMrisd  souress  In  radiography. 

•  *        •        •        * 

(d)  The  applicant  has  established  and 
submits  to  the  Commission  a  description 
of  its  inspection  program  adequate  to 
ensure  that  its  radiographers  and 
radiographers'  assistants  follow  the 
Commission's  regulatory  requirements 
and  the  applicant's  operating  and 
emergency  procedures.  The  inspection 
program  must: 

(1)  Include  observation  of  the 
performance  of  each  radiographer  and 
radiographer's  assistant  during  an 
actual  radiographic  operation  at 
intervals  not  to  exceed  three  months; 

{2}  Provide  that,  if  a  radiographer  or  a 
radiographer's  assistant  has  not 
participated  in  a  radiographic  operation 
for  more  than  three  months  since  the 
last  inspection,  that  individual's 
performance  must  be  observed  and 
recorded  the  next  time  the  individual 
participates  in  a  radiographic  operation; 
and 

(3)  Include  the  retention  of  inspection 
records  on  the  performance  of 
radiographers  or  radiographers' 
assistants  for  three  years. 
•        *        *        *        * 

5.  Section  34.43  is  revised  to  read  as 
follows: 

§  34.43    Radiation  surveys. 

The  licensee  shall  ensure  that: 
(a)  At  least  one  calibrated  and 
operable  radiation  survey  instrument  is 
available  at  the  location  of  its 
radiographic  operations  whenever 
radiographic  operations  are  being 
performed,  and  at  the  storage  area,  as 
defined  in  5  34.2.  whenever  a 
radiographic  exposure  device,  a  storage 


container,  or  source  is  being  placed  in 
storage. 

(b)  A  survey  with  a  calibrated  and 
operable  Adiation  survey  instrument  is 
made  after  each  exposure  to  determine 
that  the  sealed  source  has  been  returned 
to  its  shielded  position.  The  entire 
circumference  of  the  radiographic 
exposure  device  must  be  surveyed.  If  the 
radiographic  exposure  device  has  a 
source  guide  tube,  the  survey  must 
include  the  guide  tube. 

(c)  A  survey  with  a  calibrated  and 
operable  radiation  survey  instrument  is 
made  at  any  time  a  radiographic 
exposure  device  is  placed  in  a  storage 
area,  as  defined  in  §  34.2.  to  determine 
that  the  sealed  source  is  in  its  shielded 
position.  The  entire  circumference  of  the 
radiographic  exposure  device  must  be 
surveyed. 

(d)  A  record  of  the  storage  survey 
required  in  paragraph  (c)  is  made  and  is 
retained  for  three  years  when  that 
storage  survey  is  the  last  one  performed 
in  the  work  day. 

Dated  at  Bethesda,  Maryland,  this  28  day 
of  May,  1986. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello.  Jr.. 

Executive  Director  for  Operations. 
IFR  Doc.  86-13386  Filed  6-13-86;  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  210 

[Docket  Nos.  0544.  R-0552,  and  R-055«] 

Collection  of  Checks  and  Other  Items 
and  Wire  Transfers  of  Funds; 
Regulation  J 

AQENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Final  rule. 

summary:  The  Board  has  adopted  nine 
amendments  to  Regulation  J.  These 
amendments  will: 

(1)  Permit  the  owner  of  a  check  or 
other  item  who  is  allegedly  injured  by  a 
Reserve  Bank's  alleged  failure  to 
exercise  ordinary  care  or  act  in  good 
faith  in  collecting  an  item  to  bring  an 
action  against  the  Reserve  Bank, 
regardless  of  whether  that  person  is  a 
"sender"  as  defined  in  Regulation  J; 

(2)  Establish,  beginning  on  January  1. 
1990.  a  two-year  limitation  period  for 
actions  against  a  Reserve  Bank  for 
alleged  mishandling  of  items  under 
subpart  A  or  wire  transfer  items  or 
requests  under  subpart  B,  and.  beginning 
August  1, 1986,  a  two-year  limitation 
period  for  actions  against  paying  banks 
for  failure  to  comply  with  the 


notification  of  nonpayment 
requirements  of  subpart  A; 

(3)  Permit  Reserve  Banks  to  require 
any  prior  indorser  to  defend  a  breach  of  _ 
indorsement  warranty  suit  even  if  the 
Reserve  Bank  has  not  been  sued 
directly; 

(4)  Authorize  Reserve  Banks  to  collect 
instruments  drawn  on  payors  located  in 
.foreign  countries; 

(5)  Clarify  that  Reserve  Banks  are  not 
liable  for  consequential  damages  in 
handling  wire  transfers  of  funds; 

(6)  Add  the  Commonwealth  of  the 
Northern  Mariana  Islands  to  the  Twelfth 
District  for  collection  purposes; 

(7)  Adopt  the  definitions  of  the 
Uniform  Commercial  Code  for  terms 
that  are  used  but  not  defined  in 
Regulation  ]; 

(8)  Effective  January  1. 1987.  require 
paying  banks  that  close  voluntarily  on 
days  that  are  banking  days  for  their 
Reserve  Banks  to  pay  on  such  days  for 
cash  items  that  Reserve  Banks  make 
available  to  them  on  such  days; 

(9)  Make  permanent  in  slightly 
modified  form  the  temporary 
amendment  adopted  on  October  3, 1985. 
creating  a  standard  holiday  schedule  to 
be  applied  to  Regulation  J's  notification 
of  nonpayment  provision. 

Items  1  through  7  were  proposed  for 
comments  on  March  22, 1985,  50  FR 
12310  (Mar.  28, 1985J;  item  8  was 
proposed  on  November  18, 1985,  50  FR 
47772  {Nov.  20, 1985);  and  item  9's 
temporary  rule  became  effective  on 
October  3. 1985.  50  FR  41335  (Oct.  10. 
1985). 

EFFECTIVE  DATES:  The  amendments  are 
effective  on  the  following  dates. 

January  1. 1987:  §  210.9(a) 

January  1. 1990:  §§  210.6(c)  and 
210.38(b)(2) 

All  other  amendments  take  effect  on 
August  1. 1986. 

The  amended  rules  will  apply  to 
checks  and  other  items  (for  amendments 
to  subpart  A)  or  transfer  items  or 
requests  (for  amendments  to  subpart  B) 
received  by  a  Reserve  Bank  on  or  after 
the  applicable  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Earl  G.  Hamilton,  Assistant  Director. 
Division  of  Federal  Reserve  Bank 
Operations  (202/452-3879);  Joseph  R. 
Alexander,  Attorney.  Legal  Division 
(202/452-2489);  or  Eamestine  Hill  or 
Dorothea  Thompson. 
Telecommunications  Device  for  the  Deaf 
(TDD)  (202/452-3544). 
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SUPPLEMENTARY  INFORMATION: 

1.  Reserve  Bank  Liability  To  Remote 

Parties 

Section  210.6(a)  of  Regulation  J 
presently  provides  that  in  collecting 
items  a  Reserve  Bank  acts  only  as  the 
agent  of  its  sender  (i.e.,  the  depository 
institution  that  forwards  an  item  to  a 
Reserve  Bank  for  collection)  and  is  not 
an  agent  for  any  other  party  in  the 
transaction.  This  rule  is  referred  to  as 
the  "sender  rule".  Because  the  liability 
of  a  collecting  bank,  such  as  a  Reserve 
Bank,  is  predicated  upon  its  status  as 
agent,  this  provision  has  the  effect  of 
insulating  a  Reserve  Bank  from  liability 
in  collection  cases  from  all  parties 
except  the  sender.  Accordingly,  a  third 
party  that  does  not  immediately  precede 
a  Reserve  Bank  in  the  collection  process 
cannot  bring  an  action  against  the 
Reserve  Bank,  even  if  it  is  able  to 
demonstrate  that  is  has  been  injured  by 
the  Reserve  Bank's  failure  to  exercise 
ordinary  care  in  handling  an  item.  This 
provision  has  been  upheld  by  several 
courts.  See.  e.g..  Childs  v.  Federal 
Reserve  Bank.  719  F.2d  812  (5th  Cir. 
1983). 

Under  section  4-201(a)  of  the  Uniform 
Commercial  Code  ("U.C.C"),  a 
collecting  bank  other  than  a  Reserve 
Bank  is  an  agent  or  subagent  of  the 
owner  of  an  item.  Accordingly,  the 
collecting  bank  may  be  held  liable  to 
parties  other  than  the  immediately 
preceding  party  if  its  improper  handling 
of  an  item  causes  them  harm. 

The  sender  rule  dates  from  the  1920s, 
before  the  state  laws  on  check  collection 
were  standardized.  At  that  time,  the 
sender  rule  was  in  effect  in  a  number  of 
states,  and  the  U.S.  Supreme  Court  had 
previously  approved  the  sender  rule  in 
cases  where  federal  law  was  to  be 
applied.  See,  Exchange  National  Bank  v. 
Third  National  Bank.  112  U.S.  276  (1884); 
see  also.  Federal  Reserve  Bank  v. 
Malloy.  264  U.S.  160. 164  (1924).  The 
U.C.C.  however,  adopted  a  different 
rule,  and  it  is  the  U.C.C.  rule  that  is  now 
almost  universal. 

The  Board  proposed  to  amend 
Regulation  J  to  delete  the  sender  rule  so 
that  Reserve  Banks  are  subject  to  suit  by 
the  same  parties  that  may  bring  actions 
against  collecting  banks,  and  to  make  it 
clear  that  warranties  made  by  collecting 
banks  and  other  prior  parties  under 
stale  law  run  to  Reserve  Banks  as  well 
as  other  collecting  banks.  All  of  the 
commenters  supported  the  Board's 
proposal,  and  the  Board  has  adopted  the 
amendment  as  proposed. 

2.  Limitation  Period 

a.  Action  Against  a  Reser\e  Bank 

Regulation  J  is  silent  as  to  the  time 
limits  in  which  a  person  may  bring 


action  against  a  Reserve  Bank  for 
mishandling  checks  or  other  items  (in 
subpart  A)  and  wire  transfer  items  or 
requests  (in  subpart  B).  Consequently, 
courts  may  apply  state  law.  This  has 
resulted  in  a  lack  of  uniform  treatment 
among  Reserve  Banks,  since  applicable 
laws  vary  from  state  to  state."  and  it  is 
often  unclear  even  within  a  state  which 
limitation  period  applies.  See  Bank  of 
America  N.T.  6-S.A.  v.  Security  Pacific 
National  Bank.  23  Cal.  App.  3d  638. 100 
Cal.  Rep.  438  (1972);  First  State  Bank  v. 
Tanner,  495  S.W.2d  267  (Tex.  Civ.  App. 
1973).  Given  the  identical  functions 
performed  by  Reserve  Banks  and  their 
offices  in  collecting  checks  and  handling 
wire  transfers,  the  Board  proposed  to 
establish  a  uniform  two-year  limitation 
period  for  the  commencement  of  actions 
against  Reserve  Banks  for  mishandling 
check  collections  and  wire  transfers. 

Forty-one  commenters  responded  to 
this  proposal:  18  of  them  (44  percent) 
supported  it;  23  (56  percent)  opposed  it. 
Opposing  commenters  based  their 
opposition  largely  on  their  belief  that 
this  proposal  represents  an  abuse  of  the 
Federal  Reserve's  regulatory  authority 
by  creating  an  advantage  for  Reserve 
Banks  which  is  not  enjoyed  by  their 
private  sector  counterparts.  Opposing 
commenters  pointed  out  that  private 
sector  collecting  banks  would  not 
receive  any  benefit  from  this  rule,  and 
would  still  be  subject  to  liability  for  up 
to  six  years.  Nevertheless,  most  of  the 
commenters,  even  those  opposed  to  this 
proposal,  supported  the  concept  of  a 
uniform  statute  of  limitations  for  all 
depository  institutions  involved  in  check 
collection  and  wire  transfer  cases.  This 
is  especially  important  in  light  of  the 
increasing  importance  of  interstate 
banking. 

This  proposal,  like  all  the  proposals 
the  Board  is  here  adopting,  was  not 
intended  to  give  a  competitive 
advantage  for  Federal  Reserve  Banks 
vis-a-vis  private  sector  institutions. 
Rather,  the  Board  believes  that  the 
present  state  of  the  law,  as  regards  both 
Reserve  Banks  and  private  sector 
•  institutions,  is  unsatisfactory.  While  the 
Uniform  Commercial  Code  has 
standardized  the  responsibilities  and 


■  While  slate  slulules  of  limitations  sometimes 
provide  for  speciHc  limitations  periods  arising  out  of 
specific  kinds  of  actions  [see  e.g..  Cal.  Civ.  Pro. 
Code  {  340  5  (West  19B2).  which  provides  that,  with 
certain  exceptions,  an  action  for  professional 
negligence  against  a  health  care  provider  must  be 
commenced  within  the  shorter  of  three  years  after 
the  date  of  the  injury,  or  one  year  after  the  plaintiff 
either  discovers  the  injury  or  should  have 
discovered  it  through  the  use  of  reasonable 
diligence),  such  statutes  generally  do  not  address 
actions  arising  out  of  the  collection  of  checks  or  the 
transferring  of  funds  by  wire.  Rather,  such  actions 
are  covered  by  more  general  statutes. 


liability  of  collecting  banks  throughout 
the  nation,  there  has  as  yet  been  no 
attempt  to  standardize  the  time  for 
which  institutions  may  be  held  liable  for 
mishandling  checks.  Thus,  a  collecting 
bank  in  Massachusetts  may  be  held 
liable  for  three  years,  while  one  in 
Illinois  id  held  liable  for  five  years  and 
one  in  California  is  held  liable  for  four 
years,*  even  though  the  plaintiffs' 
actions  against  them  may  arise  from 
exactly  the  same  kinds  of  actions. 

This  problem  will  intensify  as 
interstate  banking  becomes  more  of  a 
reality,  and  it  could  result  in 
inefficiencies  in  the  check  clearing 
process  if  banks  shift  their  clearing 
operations  to  states  with  the  most 
favorable  laws.  The  Board  believes  that 
collecting  banks,  whether  they  are 
Reserve  Banks  or  private  sector 
correspondents,  perform  nearly  identical 
functions  regardless  of  where  they  are 
located,  and  should  not  be  subject  to 
differing  periods  of  liability  merely 
because  of  their  location. 

If  a  Reserve  Bank  does  mishandle  a 
check  or  wire  transfer,  the  results  of  the 
mishandling  should  be  apparent  almost 
immediately.  Requiring  the  injured  party 
to  sue  within  two  years  after  the  injury 
occurs  does  not  appear  to  impose  any 
significant  hardship  on  any  affected 
parties.  A  two-year  period  provides  an 
adequate  time  for  the  institution 
involved  to  identify  the  problem,  and  if 
it  cannot  be  resolved  through 
discussions  with  its  Reserve  Bank,  to 
bring  an  appropriate  action  against  the 
Reserve  Bank.  The  Board  further 
believes  that  establishement  of  a  two- 
year  limitation  on  actions  against 
Rese^e  Banks  may  serve  as  a  model  to 
encourage  state  legislatures  to  enact 
similar  limitation  periods. 

In  order  to  address  the  issues  of 
comparability  between  Reserve  Banks 
and  collecting  banks,  one  commenter 
suggested  that  the  Board  delay  the 
effectiveness  of  this  amendment  until 
January  1, 1988.  to  give  the  states  time  to 
adopt  similar  legislation.  The  Board 
believes  that  this  is  a  useful  approach- 
it  allows  the  Federal  Reserve  to 
encourage  an  improvement  in  payments 
law.  while  at  the  same  time  avoiding  the 
appearance  of  the  Federal  Reserve's 
abusing  its  regulatory  authority  for 
competitive  gain  that  some  may  see  in 
this  action.  The  Board  believes, 
however,  that  a  January.  1988.  effective 
date  would  not  give  the  states  sufficient 
time  to  act.  given  the  usual  time  for 
changes  in  uniform  laws.  and.  therefore, 


»  See.  Mass.  Gen.  Uws  Ann  .  ch.  Za  5  2A  (West 
Supp.  19841;  III.  Stat.  Ann.  ch.  110.  {  13-205  (Smith- 
llurd  1962);  Cal.  Civ.  Proc.  Code  5  343  (West  1982) 
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the  Board  is  delaying  the  effective  date 
of  this  amendment  until  lanuary  1, 1990. 

Accordingly,  the  Board  has 
determined  to  adopt  a  two-year 
hmitation.  period  for  actions  against  a 
Reserve  Bank  for  alleged  mishandling  of 
items  under  subpart  A  or  wire  transfer 
items  or  requests  under  subpart  B.  This 
amendment  wilt  take  effect  on  January 
1.1990. 

b.  Action  Against  o  Paying  Bank  for 
Failure  To  Give  Notice  of  Nonpayment 

In  February.  1985,  the  Board  adopted 
an  amendment  to  Regulation  ]  requiring 
paying  banks  to  provide  notice  to 
depositary  banks  when  they  return 
unpaid  large-dollar  items  presented  by 
Reserve  Banks.  This  amendment  took 
effect  on  October  1. 1985.  in  responding 
to  the  Board's  proposal,  one  commenter 
asked  what  statute  of  bmitations 
appbed  to  the  depositary  bank's  claim 
against  the  paying  bank  for  failure  to 
comply  with  the  notification 
requirement.  As  is  the  case  with  actions 
against  a  Reserve  Bank,  the  limitations 
period  of  the  state  in  which  the  paymg 
bank  is  located  would  ordinarily  be 
applied. 

The  Board  sought  comment  on 
whether  it  would  be  appropriate  to 
establish  a  two-year  limitation  period 
applicable  to  actions  against  a  paying 
bank  for  failing  to  make  the  required 
notice  of  nonpayment.  In  the  absence  of  ' 
such  a  rule,  the  application  of  different 
state  limitation  statutes  could  result  in  a 
paying  bank  in  one  state  being  in 
jeopardy  for  a  longer  period  than  a 
paying  bank  in  another  state  even 
though  both  would  be  alleged  to  have 
violated  a  uniform  requirement  of  a 
federal  regulation  in  exactly  the  same 
way. 

The  commenters  overwhelmingly 
supported  the  proposal.  Of  the  32 
respondents  commenting  on  this  issue. 
28  (81  percent)  supported  it. 

Those  commenters  opposing  the 
proposal  generally  believed  that  the 
limitation  period  for  the  notice  of 
nonpayment  requirement  should  be 
consistent  with  the  hmitation  period  for 
actions  against  Reserve  Banks,  and  that 
both  should  be  consistent  with  state 
law. 

The  Board  believes  the  notification 
requirement  should  be  applied 
uniformly,  and  that  it  should  not  work  in 
conjunction  with  varying  state  laws  to 
subject  some  persons  to  liability  longer 
.  than  others.  Accordingly,  the  Board  has 
adopted  the  proposed  amendment. 

3.  Tender  of  Defense 

Section  210.5  of  Regulation  ] 
establishes  a  procedure  that  allows  a 
Reserve  Bank,  when  sued  by  a 


subsequent  collecting  or  paying  bank,  to 
demand  that  the  sender  undertake 
defense  of  the  action.  This  "tender  of 
defense"  provision  simplifies  forged 
indorsement  cases  by  requiring  the 
party  that  should  have  obtained  a 
proper  indorsement  to  come  into  the 
action  and  defend.'  This  provision, 
however,  applies  only  when  the  action 
has  been  brought  directly  against  a 
Reserve  Bank.  Litigation  may  be 
reduced  by  eliminating  the  requirement 
that  an  action  must  be  brought  against  a 
Reserve  Bank  before  defense  is  tendered 
by  a  Reserve  Bank  to  a  prior  party. 
Accordingly,  the  Board  sought  comment 
on  a  proposed  amendment  that  would 
accomplish  this  result. 

The  proposed  amendment  also 
incorporated  a  provision  found  in  the 
uniform  provisions  of  the  Reserve 
Banks'  operating  circulars  on  the 
collection  of  cash  items  that  provides 
that  if  a  Reserve  Bank  tenders  defense 
of  an  action  to  a  prior  party,  the  Reserve 
Bank  is  not  responsible  for  defending 
the  action. 

Thirty-six  comments  were  received  on 
the  proposal;  28  f78  percent)  of  them 
supported  the  proposal  a.s  eliminating 
multiple  lawsuits.  The  eight  comments 
opposing  the  proposal  generally  thought 
that  Reserve  Banks  would  be  given  an 
unfair  advantage  over  private  sector 
banks  because  of  their  ability  to  recover 
the  amount  of  their  liability  by  charging 
the  sender's  account. 

The  Board  believes  that  the  proposal 
will  provide  a  more  efficient  way  of 
handling  forged  indorsement  cases. 
Further,  the  Board  also  believes  that 
adoption  of  the  proposal  will  not  result 
in  a  significant  increased  advantage  for 
Reserve  Banks  over  competing  private 
sector  banks.  The  Reserve  Banks 
already  have  the  right  to  charge  back 
under  present  procedures;  this 
amendment  would  merely  add  a 
relatively  limited  class  of  cases  to  those 
instances  when  the  charge-back  would 
be  applied  under  the  current  regulation. 
Further,  many  private  sector  institutions 
vvould  be  collecting  checks  only  for 
parties  that  have  accounts  with  them 
(e.g.  other  banks  or  individuals  or 
corporate  depositors],  and  could 
exercise  a  banker's  right  of  set-off  to 
recover  amounts  that  they  had  been 
held  liable  for,  thus  approximating  the 
Reserve  Banks'  right  to  charge  back. 


'  A  similar  provision  is  found  in  U.C.C.  S  3-fl03. 
The  U.C.C.  provision  differs  from  the  Regulation  I 
lender  provision  in  that  the  U.C.C.  allows  the 
person  tendered  defense  to  require  other  prior 
parties  lo  defend  the  action.  The  U.C.C.  provision 
also  does  not  clearly  permit  the  person  tendering 
defense  lo  recover  the  amount  of  the  judgment  and 
expenses  of  litigation  by  charging  the  prior 
indorser's  account. 


4.  E>epos>C  9i  FontgB  iteffls 

Regirfarfon  |  defines  the  term  "item"  to 
include  only  instruments  payable  wilhfn 
a  Federal  Reserve  EHstrict.  Federal 
Reserve  Districts  inchide  the  United 
States,  Puerto  Rico,  the  U.S.  Virgin 
Islands.  Guam,  and  American  Samoa.'* 
This  definition  effectively  exchjdes  from 
the  coverage  of  Regulation  J  rnsfrumenfs 
drawn  on  payors  located  outside  the 
United  States,  and  consequently 
Reserve  Banks  do  not  collect  such 
instruments.  Many  smaller  institutions 
have  indicated  that  this  restriction 
imposes  substantial  hardships  on  them, 
because  it  requires  them  to  maintain  a 
separate  relationship  with  a 
correspondent  bank  that  would  handle 
foreign  ilems,  and  because  foreign  items 
inadvertently  sent  to  a  Reserve  Bank  are 
returned  by  the  Reserve  Bank,  causing 
undue  delay.  Consequently,  they  have 
requested  that  Reserve  Banks  collect 
such  items  in  order  to  reduce  the 
operating  burden  the  current  limitation 
imposes. 

Accordingly,  the  Board  proposed  an 
amendment  to  Regulation  j  that  would 
allow  depository  institutions  to  deposit 
with  their  Reserve  Banks  items  payable 
in  foreign  countries.  At  the  time  the 
Board  proposed  the  amendment.  Board 
and  Reserve  Bank  staffs  had  not 
developed  a  proposal  that  would  add 
the  collection  of  foreign  items  to  the 
priced  services  offered  by  the  Reserve 
Banks.  Thus,  the  proposed  amendment 
did  not  specify  a  particular  service 
arrangement,  but  would  merely  clear  the 
regulatory  obstacle  to  the  service's 
implemer^ation. 

Fortsr-seven  commenters  addressed 
this  proposal,  26  (55  per  cent)  opposed  it, 
while  21  (45  per  cent)  supported  it. 

The  negative  commenters  generally 
argued  thai,  contrary  to  the  Board's 
criteria  for  the  introduction  of  new 
services;  the  Federal  Reserve  had  not 
demonstrated  any  need  for  a  foreign 
collectioB  service,  and  that  the  Federal 
Reserve  was  using  foreign  collections  as 
a  means  of  gaining  market  share. 
Consequently,  if  the  Board  adopted  the 
new  service  it  would  be  abusing  its 
regulatory  power  in  order  to  advance 
the  Reserve  Banks'  business  interests. 
Several  commenters  also  said  that  the 
Board  had  not  provided  sufficient  detail 
in  its  proposal  regarding  such  issues  as 
operational  procedures  and  prices. 

After  reviewing  the  comments.  Board 
and  Reserve  Bank  staffs  undertook  an 
effort  to  define  the  proposed  service 
further  in  light  of  the  commenters 


*  After  Board  action  today,  the  Northern  Mariana 
Islands  also  are  within  a  Federal  Reserve  District 


.  ".3  ' . 
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concerns.  The  Board  believes  that  a 
limited  service  will  meet  the  objections 
to  a  more  comprehensive  Federal 
Reserve  foreign  collection  service. 

Accordingly,  the  Board  has  approved 
the  proposed  amendment  to  Regulation 
),  and  is  simultaneously  adopting  a 
policy  applicable  to  Federal  Reserve 
Banks  under  which  the  collection  of 
foreign  items  will  be  an  incidental 
service  oriented  toward  existing 
depositors.  Under  this  policy: 

1.  Each  Reserve  Bank  will  have  the 
option  to  offer  the  service,  and  will 
determine  which  foreign  items  it  will 
collect  for  its  depositors. 

2.  Foreign  items  will  be  accepted  only 
as  an  incidental  service  from  regular 
depositors  of  domestic  items.  Further, 
Reserve  Banks  will  not  promote  this 
service  independently  of  regular  check 
collection  services. 

3.  Each  Reserve  Bank  offering  the 
service  will  solicit  written  proposals 
from  depository  institutions  interested 
in  collecting  foreign  items  for  the 
Reserve  Bank. 

The  depository  institutions  should  be 
asked  to  specify  the  terms  for  their 
service,  including  per  item  fees, 
availability,  exchange  rates,  and  other 
factors  deemed  important  by  the 
Reserve  Bank.  The  Reserve  Bank  will 
then  select  an  institution  based  upon  the 
Reserve  Bank's  determination  of  the 
best  combination  of  terms  available 
among  the  proposals.  No  contract  with  a 
correspondent  institution  for  foreign 
collections  will  be  for  a  period  of  more 
than  two  years,  after  which  time  the 
Reserve  Bank  will  solicit  new  proposals. 

4.  Reserve  Bank  prices  will  be  based 
on  the  prices  and  terms  obtained  from 
the  solicitation  process.  A  Reserve 
Bank's  price  will  include  the  fees  paid  to 
the  correspondent  and  the  Reserve 
Bank's  full  costs  for  handling  the  item. 
The  PSAF  will  be  applied  to  the 
appropriate  Reserve  Bank  costs;  it  need 
not  be  applied  to  the  correspondent's 
fees,  which  already  will  include  the 
costs  (such  as  taxes  and  return  on 
capital)  imputed  with  the  PSAF. 

Because  of  the  limited  nature  of  this 
new  service,  the  Board  does  not  expect 
that  it  will  have  any  significant  long-run 
effects  on  the  nation's  payments  system, 
and  accordingly  it  is  not  necessary 
under  the  Board's  pricing  principles  to 
publish  for  public  comment  the  prices 
and  service  arrangements. 

5.  Damages  for  Wire  Transfers 

Regulation  J  currently  provides  that  a 
Reserve  Bank  may  be  liable  for  damages 
if  it  fails  to  exercise  ordinary  care  or  act 
in  good  faith  in  handling  a  wire  transfer 
of  funds.  Regulation  J.  however,  does  not 
clearly  specify  that  a  Reserve  Bank  is 


liable  only  for  direct  damages  and  is  not 
liable  for  consequential  damages. 
The  Board  proposed  to  amend 
Regulation  J  to  limit  a  Reserve  Bank's 
liability  for  mishandling  wire  transfer 
items  and  requests  to  damage  that  is 
directly  and  immediately  attributable  to 
the  mishandling  and  to  make  it  clear 
that  a  Reserve  Bank  will  not  be  liable 
for  consequential  damages. 

Of  the  38  comments  received  on  this 
proposal,  25  (66  per  cent)  supported  it, 
while  13  (34  per  cent)  were  opposed. 
Those  opposing  the  proposal  generally 
acknowledged  that  institutions  have 
amended  their  contracts  with  customers 
to  avoid  liability  for  consequential 
damages,  but  said  that  contractual 
arrangements  could  not  provide  them 
with  the  same  level  of  security  that  a 
federal  regulation  would  provide  to  the 
Reserve  Banks.  Therefore,  adoption  of 
the  amendment  would  give  an 
advantage  to  the  Reserve  Banks  that 
results  from  the  exercise  of  regulatory 
authority  and  not  the  competitive  merits 
of  the  Fedwire  service. 

The  Board  believes  that  these 
objections  are  not  well  founded.  Even 
those  that  opposed  this  amendment 
generally  acknowledged  that  the 
standard  that  the  proposal  seeks  to 
achieve  for  the  Reserve  Banks  is  the 
standard  of  the  industry,  and  the  Board 
does  not  believe  that  it  would  be 
appropriate  for  Reserve  Banks  to  bear  a 
substantially  greater  risk  of  liability 
than  the  rest  of  the  banking  industry. 

Although  it  may  be  true  that  a  federal 
regulation  would  provide  more 
protection  to  a  Reserve  Bank  than  a 
similar  provision  in  a  wire  transfer, 
agreement  would  provide  to  private 
sector  institutions,  the  Board  does  not 
believe  that  this  is  sufficient  reason  for 
not  going  forward  with  a  desirable 
change  to  Regulation  J.  As  with  the 
proposal  regarding  the  period  during 
which  actions  may  be  commenced 
against  a  Reserve  Bank  for  mishandling 
checks  and  wire  transfers,  the  Board 
believes  that  this  concept  is  a  desirable 
one  for  the  industry  as  a  whole,  and,  to 
the  extent  that  institutions  transmitting 
wire  transfers  on  the  behalf  of 
customers  cannot  protect  themselves 
through  agreements,  state  laws  should 
be  amended  to  insulate  transmitting 
banks  from  liability  for  consequential 
damages  in  the  area  of  wire  transfers.* 


'  While  the  law  has  not  been  completely  settled 
on  this  point,  a  leading  case  holds  thai 
consequential  damages  may  not  he  awarded  unless 
the  transmitting  bank  is  put  on  notice  of  the  special 
circumstances  giving  rise  to  them.  Evra  Corp.  v. 
Swiss  Bonk  Corp..  673  F.2d  951  |7th  Cir.  1982).  The 
Board,  however,  docs  not  believe  that  this  is  a 
practical  solution.  II  is  not  clear  what  kind  of 
information  would  have  lo  l)e  available  to  the 


The  Board  believes  that  it  can  best 
induce  these  changes  by  taking  the  lead 
and  adopting  this  proposal. 

6.  Northern  Mariana  Islands 

The  San  Francisco  Reserve  Bank  had 
received  a  request  from  a  bank  in  the 
Northern  Mariana  Islands  for  a  routing 
number  so  that  collecting  banks  could 
automatically  process  checks  drawn  on 
it.  Because  the  Northern  Marianas  are 
not  now  located  in  any  Federal  Reserve 
District  for  collection  purposes. 
Regulation  j  would  have  to  be  amended. 
Because  of  precedent  in  amendments  to 
Regulation  j  that  redefined  the  Twelfth 
District  to  include  Guam  and  American 
Samoa,  the  Board  proposed  to  include 
the  Northern  Mariana  Islands  within  the 
Twelfth  District. 

There  was  no  opposition  to  the 
proposal  in  the  public  comments,  and 
the  Board  has  adopted  it. 

7.  Incorporating  U.C.C.  DeFmitions 

Regulation  J  defines  several  terms 
used  in  the  regulation.  For  the  most  part, 
these  definitions  define  terms  that  are 
not  found  in  the  U.C.C.  (e.g.,  "paying 
bank"  and  "sender")  or  define  terms 
differently  than  the  U.C.C.  does  (e.g.. 
"bank").  Other  terms,  however,  are  not 
defined  in  Regulation  J.  such  as  "good 
faith."  "presentment."  and  "holder."  As 
these  terms  are  used  without  explicit 
definition,  the  Board  proposed  to  amend 
Regulation  J  to  adopt  the  terminology  of 
the  U.C.C.  where  it  is  not  inconsistent 
with  the  definitions  specifically 
provided  in  the  regulation  or  where  the 
context  does  not  require  a  different 
interpretation. 

There  was  no  significant  opposition  to 
this  proposal  in  the  public  comments, 
and  the  Board  has  adopted  it. 

8.  Holiday  Schedule  for  Notice  of 
Nonpayment  Provision  , 

In  October,  1985,  the  Board  adopted 
as  an  interim  rule  an  amendment  to 
Regulation  J  that  defined  a  holiday 
schedule  for  purposes  of  the  requirement 
that  paying  institutions  give  notice  of 
nonpayment  for  large-dollar  checks 
directly  to  the  depositary  bank.  The 
holidays  adopted  by  the  Board  include 
all  Saturdays  and  Sundays  and  the  ten 


Reserve  Bank,  or  how  the  Reserve  Bank  would  have 
lo  be  informed;  nor  is  it  clear  whether  the  Reserve 
Bank  would  be  in  a  position  lo  evaluate  the 
information  that  the  customer  provided  Rather,  the 
Board  believes  that  the  customer  originating  the 
transfer  is  in  the  best  position  to  know  of  the 
consequences  of  a  failure  lo  make  a  timely  payment, 
and  that  customer  should  he  required  to  lake 
prudent  steps  to  avoid  these  consequences  and 
should  bear  the  risks  if  those  steps  prove  to  be 
inadequate. 
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holidays  observed  by  the  federal 
government.* 

One  significant  issue  that  was  raised 
by  the  commenlers  concerned  the 
treatment  of  fixed-date  holidays  (such 
as  July  4)  falling  on  Saturday  or  Sunday. 
Under  the  temporary  rule,  a  holiday 
falling  on  a  Sunday  would  be  observed 
on  the  following  Monday,  and  one 
falling  on  a  Saturday  would  be  observed 
on  the  previous  Friday.  The  commenters 
•greed  with  the  treatment  of  holidays 
falling  on  Sundays,  but  several  said  that 
usual  banking  industry  practice  was  not 
to  close  on  the  previous  FHday  if  the 
hoKday  falls  on  a  Saturday.  They  also 
pointed  out  that,  for  example,  Friday, 
December  31,  would  probably  be  an 
important  business  day  for  customers, 
and  that  it  would  be  useful  to  get 
notification  of  nonpayment  on  such 
days. 

The  Board  agrees  with  these 
comments,  and,  in  making  the  temporary 
rule  final,  it  has  amended  the  rule  by 
deleting  the  clause  that  provides  that  a 
fixed-date  holiday  falling  on  a  Saturday 
will  be  observed  on  the  previous 
Friday.' 

9.  Nonstandard  Holiday  Float 

In  November,  1985,  the  Board 
proposed  that  Regulation  I  be  modiHed 
so  that  a  paying  institution  electing  to 
close  on  a  voluntary  nonstandard 
holiday  would  be  given  the  option  of 
accepting  the  debit  for  checks  that 
would  have  been  presented  to  it  if  it 
were  open  for  business  or  paying  for  the 
value  of  the  float.*  The  Board  noted  that 
the  increasing  prevalence  of  interstate 
banking  created  the  potential  for 
increases  in  such  float,  and  that  current 
procedures  for  deferring  credit  to 
senders  for  nonstandard  holiday  float 
are  generally  limited  to  those  instances 
where  all  banks  in  a  state  are  closed.^ 


*  In  a  related  action  today,  the  Board  approved  a 
Reserve  Bank  proposal  lo  adopt  a  standard  holiday 
schedule  beginning  in  1987. 

'  This  treatment  conforms  to  the  standard 
Reserve  Bank  holiday  schedule  referred  to  in  note  7. 

*  Daily  average  nonstandard  hoHday  float  in  cash 
item  collection  services  is  now  approximately  S5 
million. 

*  The  Board  noted  in  its  original  proposal.  30  FR 
47.772  (Nov.  20. 1985).  that  the  Delaware  State  Bank 
Commissioner  permits  banks  located  in  that  state  to 
close  on  any  day  they  choose,  provided  they  give 
the  public  advanced  notice.  Bunks  with  afTihates  in 
olher  states  may  take  advantage  of  this  fact  to  close 
on  days  that  their  out-of-state  affiliates  are  closed, 
regardless  of  whether  other  banks  in  Delaware  are 
closed,  and  regardless  of  whether  the  Philadelphia 
Reserve  Bank  is  observing  the  holiday.  The  Board 
noted  thai  this  situation  creates  the  potential  for 
substantial  increases  in  nonstandard  holiday  float, 
and  that  cases  like  this  are  likely  to  increase  as 
interstate  banking  becomes  more  prevalent. 


Against  this  background,  the  Board 
proposed  to  require  paying  banks  that 
voluntarily  close  on  nonstandard 
holidays  to  pay  for  cash  items  made 
available  to  them  on  such  days.  If  the 
nonstandard  holiday  is  mandatory,  the 
paying  bank  would  not  have  to  pay  for 
items  made  available  by  its  Reserve 
Bank. 

Because  it  is  difficult  to  distinguish 
between  mandatory  and  voluntary 
holidays,  a  preliminary  list  of  proposed 
mandatory  nonstandard  holidays  was 
issued  as  part  of  the  Board's  request  for 
public  comment.  In  order  to  provide 
sufficient  time  to  identify  all  mandatory 
holidays,  an  implementation  date  of 
January  1, 1987,  was  proposed. 

Forty-three  of  the  45  commenters  on 
this  proposal  supported  it.  Two 
comments  opposed  this  proposal,  albeit 
for  different  reasons.  One  commenter 
suggested  that  the  proposal  was  unfair 
to  small,  rural  banks;  the  other 
commenter  suggested  that  the  problem 
of  interstate  banking,  which  increases 
the  potential  for  nonstandard  hohday 
float,  is  unique  to  Delaware  and,  as 
such,  the  proposal  should  only  apply  to 
institutions  in  that  state. 

The  Board  does  not  believe  that  the 
proposal  is  unfair  to  small,  rural  banks 
or  other  institutions.  Some  institutions 
may  observe  more  voluntary 
nonstandard  holidays  than  others,  but 
the  Board  believes  that  this  is  a 
voluntary  decision  made  by  the 
institutions,  and  it  is  reasonable  that  the 
institutions  be  made  responsible  for  the 
float  incurred  by  their  actions.  The 
Board  also  believes  that  a  national 
policy  to  deal  with  float  resulting  from 
the  observance  of  voluntary 
nonstandard  holidays  is  appropriate 
given  the  expansion  of  interstate 
banking  throughout  the  United  States. 

Accordingly,  the  Board  has  approved 
the  proposed  amendment  to  Regulation  J 
that  will  give  a  paying  bank  electing  to 
close  on  a  voluntary  nonstandard 
holiday  the  option  of  accepting  the  debit 
for  cash  items  that  would  have  been 
presented  to  it  if  it  had  been  open  for 
business  or  of  paying  for  the  value  of  the 
float. 

Regarding  the  Board's  request  for 
comment  on  a  preliminary  list  of 
mandatory  nonstandard  holidays,  a 
number  of  commenters  offered 
suggestions  for  changing  or  adding  to 
the  list.  Suggestions  were  made  to  add 
Patriot's  Day,  Seward's  Day,  Easter 
Monday.  Alaska  Day,  and  the  day  after 
Christmas  to  the  list  of  mandatory 
nonstandard  holidays  for  various  states. 

The  Board  believes  that  some  of  the 
holidays  may  in  fact  be  mandatory,  but 
that  these  issues  should  be  resolved 


locally.  Bach  Reserve  Bank  whose 
District  contains  states  observing 
mandatory  nonstandard  holidays  should 
publish  as  an  appendix  to  its  operating 
circular  on  the  collection  of  cash  items  a 
list  of  mandatory  nonstandard  holidays 
observed  in  its  District. 

Regulatory  Flexibility  Analysis 

The  Board  does  not  believe  that  these 
amendments  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  or 
organizations. 

List  of  Subjects  in  12  CFR  Part  210 

Banks,  banking.  Federal  Reserve 
System. 

PART  210— {AMENDED] 

Pursuant  to  its  authority  under  section 
13  of  the  Federal  Reserve  Act,  12  U.S.C. 
342;  section  16  of  the  Federal  Reserve 
Act,  12  U.S.C.  248(0)  and  360;  section 
ll(i)  of  the  Fedeal  Reserve  Act.  12  U.S.C. 
248{i);  section  19(f),  12  U.S.C.  464;  and 
other  provisions  of  law,  the  Board 
hereby  amends  12  CFR  Part  210, 
Regulation  J,  as  set  forth  below: 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  Federal  Reserve  Act.  sec.  13, 12 
U.S.C  342;  sec  11(i),  12  U.S.C.  248(i)  sec.  18, 
12  U.S.C.  248(o)  and  360;  and  sec.  19(f),  12 
U.S.C.  464. 

2.  By  adding  a  new  undesignated 
paragraph  to  the  end  of  §  210.2,  and  by 
revising  footnote  1  to  read  as  follows: 

§210.2    Definitions. 

*  *         •         •         • 

Unless  the  context  otherwise  requires, 
the  terms  not  defined  herein  have  the 
meanings  set  forth  in  the  Uniform 
Commercial  Code. 

'  For  purpose  of  this  subpart,  the  Virgin 
Islands  and  Puerto  Rico  are  deemed  to  be  in 
the  Second  District,  and  Guam.  American 
Samoa,  and  the  Northern  Mariana  Islands  in 
the  Twelfth  District. 

3.  In  S  210.3.  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  210.3    General  provisions. 

•  •         *         *         * 

(e)  Foreign  items.  A  Reserve  Bank 
also  may  receive  and  handle  certain 
items  payable  outside  a  Federal  Reserve 
District,  as  provided  in  its  operating 
circulars.  The  handling  of  such  items  in 
a  state  is  governed  by  this  subpart,  and 
the  handling  of  such  items  outside  a 
state  is  governed  by  the  local  law. 

4.  In  §  210.5,  paragraphs  (a)  (2),  (b). 
and  (c)  are  revised  to  read  as  follows: 


§  2ie.S    Sender's  agpeemefit;  recovery  by 
Reserve  Banlt. 

(a)*    •    * 

(2)  Warrants  to  each  Reserve  Bank 
handling  the  item  that:  (i)  The  sender 
has  good  title  to  the  item  or  is 
authorized  to  obtain  payment  on  behalf 
of  one  who  has  good  title  (whether  or 
not  this  warraaty  is  evidenced  by  ttie 
sender's  express  guaranty  of  prior 
indorsements  on  the  item);  and 

(ii)  To  the  exteat  prescribed  by  state 
law  applicable  to  a  Reserve  Bank  or 
subsequent  collecting  bank  handling  the 
item,  the  item  has  not  been  materially 
altered;  but  this  subparagraph  taM2) 
does  not  limit  any  warranty  by  a  sender 
or  other  prior  party  arising  under  state 

law;  and 

***** 

(b)  Recovery  by  Reserve  Bank.  If  an 
action  or  proceeding  is  brought  against 
(or  if  defense  is  tendered  to)  a  Reserve 
Bank  that  has  handled  an  item,  based 
on: 

(1)  The  alleged  failure  of  the  sender  to 
have  the  authority  to  make  the  warranty 
and  agreement  in  paragraph  (aKl)  of 
this  section; 

(2)  Any  action  by  the  Reserve  Bank 
within  the  scope  of  its  authority  in 
handling  the  item;  or 

(3)  Any  warranty  made  by  the 
Reserve  Bank  under  §  210.6(b)  of  this 
subpart,  the  Reserve  Bank  may,  upon 
entry  of  a  final  judgment  or  decree, 
recover  from  the  sender  the  Bmoant  of 
attorneys'  fees  and  other  expenses  of 
litigation  incurred,  as  well  as  any 
amount  the  Reserve  Bank  is  required  to 
pay  because  of  the  judgment  or  decree 
of  the  tender  of  defense,  together  with 
interest  thereon. 

(c)  Methods  of  recovery.  The  Reserve 
Bank  may  recover  the  amount  stated  in 
paragraph  (b)  of  this  section  by  charging 
any  account  on  its  books  that  is 
maintained  or  used  by  the  sender  (or  if 
^he  sender  is  another  Reserve  Bank,  by 
entering  a  charge  against  the  other 
Reserve  Bank  through  the  Interdistrict 
Settlement  Fund),  if: 

(1)  The  Reserve  Bank  made 
seasonable  written  demand  on  the 
sender  to  assume  defense  of  the  action 
or  proceeding:  and 

(2)  The  sender  has  not  made  any  other 
arrangement  for  payment  that  is 
acceptable  to  the  Reserve  Bank. 

The  Reserve  Bank  is  not  responsible  for 
defending  the  action  or  proceeding 
before  using  this  method  of  recovery.  A 
Reserve  Bank  that  has  been  charged 
through  the  Interdistrict  Settlement  Fund 
may  recover  from  its  sender  in  the 
manner  and  under  the  circumstances  set 
forth  in  this  paragraph.  A  Reserve 
Bank's  failure  to  avail  itself  of  the 


remedy  provided  in  this  paragraph  does 
not  prejudice  its  enforcement  in  any 
other  manner  of  the  indemnity 
agreement  referred  to  in  paragraph  (a)(3) 

of  this  section. 

•         *         •         .         * 

5.  In  S  210.6,  paragraph  (a)(1)  is 
revised,  and,  effective  janaary  1, 19»a 
new  paragraph  (c)  is  added  as  set  forth 
below: 

§  210.6    Status,  warranties,  and  IfabiHty  of 
Reserve  Banl(. 

{a)tl)  Status  and  liability.  A  Reserve 
Bank  shall  act  only  as  agent  or  subagent 
of  the  owner  in  respect  of  an  item.  This 
agency  terminates  not  later  than  the 
time  the  Reserve  Bank  receives  payment 
for  the  item  in  actuaWy  and  finafly 
collected  funds  and  makes  the  proceeds 
available  for  use  by  the  sender.  A 
Reserve  Bank  shall  not  have  or  assume 
any  liability  in  respect  of  an  item  or  its 
proceeds  expect  for  the  Reserve  Bank's 
own  lack  of  good  faith  or  failure  to 
exercise  ordinary  care  and  except  as 
provided  in  paragraph  (b)  of  this  section, 
***** 

(c)  Time  for  commencing  action 
against  Reserve  Bank.  A  claim  against  a 
Reserve  Bank  for  lack  of  good  faith  or 
failure  to  exercise  ordinary  care  shall  be 
barred  unless  the  action  on  the  claim  is 
commenced  within  two  years  after  the 
claim  accrues.  A  claim  accrues  on  the 
date  when  a  Reserve  Bank's  alleged 
failure  to  exercise  ordinary  care  or  to 
act  in  good  faith  first  results  in  damages 
to  the  claimant. 

6.  Effective  January  1. 1987,  the  last 
sentence  of  §  210.9(a)(2)  is  revised  to 
read  as  follows: 

§  210.9    Payment 


(2)  *  *  *  A  paying  bank  that  closes 
voluntarily  on  a  day  that  is  a  banking 
day  for  the  Reserve  Bank  shall  either 
pay  on  that  day  by  the  close  of  the 
Reserve  Bank's  banking  day  for  cash 
items  that  the  Reserve  Bank  makes 
available  to  the  paying  bank  on  that 
day,  or  compensate  the  Reserve  Bank 
for  the  value  of  the  float  associated  with 
the  items  in  accordance  with  procedures 
provided  in  its  Reserve  Banks  operating 
circular;  in  such  circumstances,  the 
paying  bank  is  not  considered  to  receive 
the  item  until  its  next  banking  day. 

7.  In  S  210.12,  paragraph  (c)(10)  is 
revised  and  new  paragraph  (c)(ll)  is 
added  as  set  forth  below: 

§210.12    Return  of  cast)  items. 

(c)*   *   * 

(10)  The  following  days  shall  not  be 
considered  banking  days  for  purposes  of 
the  deadline  for  notice  of  nonpayment: 


Saturdays  and  Sundays.  January  1.  the 
third  Monday  in  January,  the  third 
Monday  in  February,  the  last  Monday  in 
May,  July  4,  the  first  Monda.y  in 
September,  the  second  Monday  in 
October,  November  11,  the  fourth 
Thursday  in  Novemljer,  and  December 
25.  If  January  1,  July  4.  November  11.  or 
December  25  fall  on  a  Sunday,  the  next 
following  Monday  shall  not  be 
considered  a  banking  day  for  purposes 
of  this  subsection. 

(11)  A  claim  for  failure  to  comply  with 
the  requirements  of  this  paragraph  (c)  is 
barred  unless  the  action  on  the  claim  is 
commenced  within  two  years  after  the 
date  upon  which  the  notice  was  required 
to  be  received  by  the  depositary  bank.  • 

8.  In  §  210.38,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  2 1 0.38    Reserve  Bank  NatMity. 

*  *  *  *  * 

(b)  Damages.  A  Reserve  Bank  is  liable 
to  its  immediate  transferor  for  a  failure 
to  credit  the  amount  of  a  transfer  item  or 
request  to  the  transferee's  account 
caused  by  a  Reserve  Bank's  failure  to 
exercise  ordinary  care  or  act  in  good 
faith.  A  Reserve  Bank's  liability  for  such 
a  failure  to  credit  is  limited  to  damages 
that  are  attributable  directly  and 
immediately  to  the  failure  to  credit,  but 
does  not  include  damages  that  are 
attributable  to  the  consequences  of  the 
failure  to  credit,  even  if  such 
consequences  were  foreseeable  at  the 
time  of  such  failure. 
.        .        *        «        * 

9.  Effective  January  1, 1990,  in 
§  210.38,  paragraph  (b)  is  redesignated 
paragraph  (b)(1),  and  new  paragraph 
(b)(2)  is  added  as  follows: 

§  210.38    Reserve  Banl(  liability. 


(b)  *  *  * 

(2)  A  claim  against  a  Reserve  Bank  for 
failure  to  exercise  ordinary  care  or  to 
act  in  good  faith  shall  be  barred  unless 
the  action  on  the  claim  is  commenced 
within  two  years  after  the  claim  accrues. 
A  claim  accrues  on  the  date  a  Reserve 
Bank's  alleged  failure  to  exercise 
ordinary  care  or  to  act  in  good  faith  first 
results  in  damages  to  the  claimant. 
***** 

by  order  of  the  Board  of  Governors.  |une  6, 
1986. 

William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  86-13219  Filed  6-13-86;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

lAirtpM*  Dodcct  No*.  85-AWA-7  and  85- 
AWA-10] 

EstatMishment  of  Airport  Radar 
Service  Areas 

Correction  "" 

In  PR  Doc.  86-11991  beginning  on  page 
19490  in  the  issue  of  Thursday,  May  29, 
1986,  make  the  following  correetions: 

1.  On  page  19493,  in  the  third  column, 
in  the  second  complete  paragraph, 
seventeenth  line,  "data"  should  read 
"date". 

PART  71— {CORRECTED] 

2.  On  page  19496,  in  the  second 
column,  the  authority  citation  should 
read: 

Autliority:  49  U.S.C.  1348(a)  and  1354(a):  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97^149,  January 
12, 1983):  14  CFR  11.69. 

971.501    (Corrected] 

3.  On  page  19496,  in  the  second 
column,  under  the  heading  "Dallas  Love 
Field.  .  .",  the  first  word  should  read 

That". 

4.  On  page  19496,  in  the  third  column, 
under  the  heading  "Dulles  International 
Airport.  .  .",  fifteenth  line,  "the"  should 
read  "that". 

BIUJNQ  CODE  1S0S.O1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  InjectatMe  Dosage 
Form  New  Animal  Drugs  Not  Subject 
To  Certification;  Progesterone  and 
Estradiol  Benzoate 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Syntex  Agribusiness,  Inc.,  providing  for 
use  of  progesterone  and  estradiol 
benzoate  in  combination  in 
subcutaneous  ear  implants  for  increased 
rate  of  weight  gain  in  suckling  beef 
heifer  calves  intended  for  breeding 
purposes. 
EFFECTIVE  CMTE:  June  16.  ig8& 


FOR  FURTHER  INFORMATION  CONTACT: 

Jack  C.  Taylor,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5247. 

SUPPLEMENTARY  INFORMATION:  Syntex 
Agribusiness,  Inc.,  3401  Hillview  Ave., 
Palo  Alto,  CA  94304,  has  filed  a       ♦ 
supplemental  NADA  9-576  providing  for 
use  of  Cynovex*  C  (progesterone  and 
estradiol  benzoate)  in  an  ear  implant  for 
increased  rate  of  weight  gain  in  suckling 
beef  heifer  calves  intended  for  breeding 
purposes.  The  supplement  is  approved 
and  the  regulations  are  amended  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  Hnding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  throwgh  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26, 1985  (50  FR  16636,  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 
abbreviated  environmental  assessment 
under  21  CFR  25.31a(b)(5). 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  Federal  Food,  Drug, 
and  Cosmetic  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  and  redelegated  to  the  Center 
for  Veterinary  Medicine,  Part  522  is 
amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  ANIMAL 
DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 


Authority:  Sec.  512(i).  82  Stat.  347  (21  U.S.C. 
38eb(i)):  21  CFR  5.10  and  5.83. 

$522.1940    [Amended] 

2.  In  S  522.1940  Progesterone  and 
estradiol  benzoate  in  combination  in 
paragraph  (d)(l)(ii)  by  revising  the 
phrase  "Growth  promotion"  to  read 
"Increased  rate  of  weight  gain"  and  in 
paragraph  (d)(l)(iii)  by  revising  the 
phrase  "do  not  use  in  veal  calves  or 
calves  intended  for  reproduction"  to 
read  "do  not  use  in  veal  calves  or  in  bull 
calves  intended  for  reproduction". 

Dated:  June  9, 1966. 
Ridiard  A.  Camevale, 

Acting  Associate  Director  for  Scientific 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  86-13441  Filed  8-13-86:  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  5  and  19 

[T.D.  ATF-230;  Re:  Notice  No.  575] 

Distilled  Spirits  Plants;  Mixtures  of 
Distilled  SpiriU  and  Wines 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Final  rule,  Treasury  decision. 

SUMMARY:  This  fmal  rule  amends 
regulations  containing  the  definition  of 
"Spirits  or  distilled  spirts",  which  were 
promulgated  in  T.D.  ATF-198,  50  FR 
8456  (1985),  to  exclude  those  mixtures  of 
wine  and  spirits  which  are  removed  and 
sold  as  wine.  The  amended  deHnition 
conform  the  regulations  to  26  U.S.C. 
5362(b)(2)  which  prohibits  the  removal 
of  wine  from  the  bonded  premises  of  a 
distilled  spirits  plant  for  consumption  or 
sale  as  wine. 

EFFECTIVE  DATE:  July  16,  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shiriey  C.  Osborne  or  J.R.  Whitley, 
Distilled  Spirits  and  Tobacco  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Washington,  DC  20226. 
Telephone:  (202)  566-7531. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Analysis 

Prior  to  the  Distilled  Spirits  Tax 
Revision  Act  of  1979  (Pub.  L  96-39,  93 
Stat.  273),  taxpaid  wine  could  be 
received  on  the  bottling/rectifying 
premises  of  a  distilled  spirits  plant 
(DSP)  for  bottling  or  rectifying  as  a  wine 
or  wine  product  or  for  use  in  the 
manufacture  of  a  distilled  spirits 


product.  A  DSP  proprietor  who  used  the 
wine  for  a  wine  or  wine  product,  could 
become  liable  for  additional  wine  taxes 
as  a  result  of  (1)  the  increase  in  volume 
of  the  wine,  (2)  an  increase  in  the 
taxable  grade  of  the  wine,  or  (3)  the 
manufacture  of  a  wine  product. 

With  the  all-in-bond  concept,  enacted 
in  the  Distilled  Spirits  Tax  Revision  Act 
of  1979,  the  bottling  and  rectifying 
operations  of  a  DSP  were  required  to  be 
conducted  on  bonded  premises. 
However,  Congress  made  it  clear  that 
wine  transferred  to  the  bonded  premises 
of  a  DSP  could  be  used  only  in  the 
production  of  a  distilled  spirits  product 
and  that  a  wine  product  must  be 
produced  only  on  bonded  wine  cellar 
premises.  Accordingly.  Congress 
amended  26  U.S.C.  5262(b)  to  provide 
that  wine  could  be  transferred  from  a 
bonded  wine  cellar  to  the  bonded 
premises  of  a  DSP,  but  "Any  wine 
transferred  to  the  bonded  premises  of  a 
distilled  spirits  plant .  .  .  may  not  be 
removed  from  such  bonded  premises  for 
consumption  or  sale  as  wine." 

Congressional  intent  was  stated  in  the 
Senate  Report  (S.  Rep.  No.  96-249,  on 
H.R.  No.  4537,  96th  Cong.,  1st  Sess.  226 
(1979))  as  follows:  "such  wine  (which 
has  been  transferred  to  the  bonded 
premises  of  a  DSP)  must  be  used  solely 
in  the  manufacture  of  a  distilled  spirits 
product .  .  .  All  other  operations 
involving  the  rectification  or  bottling  of 
wines  formerly  done  on  the  premiees  of 
a  distilled  spirits  plant  will  be  required 
to  be  conducted  on  the  premises  of  a 
bonded  wine  cellar  or  taxpaid  wine 
bottling  house." 

In  promulgating  the  final  rule  for  27 
CFR  Part  19,  ATF  took  the  position  that 
mixtures  of  distilled  spirits  and  wine 
containing  more  than  50  percent  wine  on 
a  proof  gallon  basis  and  bottled  at  48* 
proof  or  less  were  excepted  from  the 
requirements  relating  to  liquor  bottles, 
labels  and  strip  stamps,  and  that  such 
mixtures  were  subject  to  the  ibrmula 
requirements  in  27  CFR  Part  5  relating  to 
distilled  spirits  and  to  the  labeling, 
advertising  and  standards  of  fill 
regulations  in  27  CFR  Part  4  relating  to 
wine.  The  effect  of  this  position  was  to 
tax  such  mixtures  as  distilled  spirits, 
and  to  require  such  products  to  be 
labeled  as  wine. 

It  has  come  to  our  attention  that  this 
position  produces  a  serious  adverse 
effect  on  the  excise  tax  revenues 
derived  from  these  mixtures.  This  is 
because  such  mixtures,  when  taxed  as  a 
distilled  spirits  product,  on  a  proof 
gallon  basis,  may  be  taxed  at  a  rate  as 
httle  as  7  cents  a  gallon,  whereas  a  like 
product  is  taxed  at  a  rate  of  17  cents  or 
$2.40  a  gallon  if  produced  at  a  bonded 
wine  cellar.  This  result  may  occur 


because  the  product  can  be  increased  in 
volume  by  proof  dilution  or  carbonated 
on  DSP  premises  without  an  increase  in 
tax  liability. 

However,  it  is  clear  from  law  and 
legislative  history  that  Congress  never 
intended  such  a  result.  As  a  result,  we 
have  reevaluated  our  position  and 
determined  that  these  products  are  wine 
and  that  as  such  their  removal  from  a 
distilled  spirits  plant  is  precluded  by 
section  5362(b). 

Rulemaking  Procedure 

Based  on, the  foregoing,  ATF 
published  a  notice  of  proposed 
rulemaking  [Notice  No.  575,  December 
17, 1985,  50  FR  51408],  proposing  to 
amend  the  regulations  in  27  CFR  Parts  5 
and  19  containing  the  definition  of 
"Spirits  or  distilled  spirits"  to  exclude 
mixtures  of  wine  and  distilled  spirits 
containing  more  than  50  percent  wine  on 
a  proof  gallon  basis  and  bottled  at  48° 
proof  or  less. 

In  response  to  Notice  No.  575,  ATF 
received  one  comment  from  Heublein, 
Inc.  They  stated  that  they  understand 
our  desire  to  ensure  that  appropriate  tax 
rates  are  used  for  products  which 
contain  both  wine  and  distilled  spirits. 
However,  they  disagree  with  our 
approach.  As  an  alternative,  they 
suggested  that  each  component  of  the 
mixture  be  tax  determined  (at  the 
applicable  distilled  spirits  or  wine  rate) 
at  the  point  of  processing.  We  believe 
this  procedure  is  contrary  to  the 
provisions  of  26  U.S.C.  5612  since  it 
would  result  in  tax  determined  wine  and 
distilled  spirits  being  allowed  to  remain 
on  bonded  premises.  We  therefore 
cannot  adopt  this  comment. 

Accordingly,  this  final  rule  amends 
the  regulation  in  27  CFR  Parts  5  and  19 
which  contains  the  definition  of  "Spirits 
or  distilled  spirits"  to  make  it  clear  that 
mixtures  of  distilled  spirits  and  wine 
containing  more  than  50  percent  wine  on 
a  proof  gallon  basis  and  bottled  at  48° 
proof  or  less  are  not  distilled  spirits 
products  for  tax  purposes  and  that  such 
products  are  wine.  In  addition,  S§  19.36 
and  19.381  are  amended  to  prohibit  the 
removal  of  such  wine  from  the  bonded 
premises  of  a  distilled  spirits  plant  for 
consumption  or  sale  as  wine. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
final  rule  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule  will  not  impose,  or  otherwise 
cause,  a  significant  increase  in 
reporting,  recordkeeping,  or  other 


compliance  burdens  on  a  substantial 
number  of  small  entities.  The  final  rule 
is  not  expected  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities. 
Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  ATF  has  determined  that  this 
final  rule  is  not  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state,  or  local  government   . 
agencies,  or  geographic  regions;  or 

(c)  A  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511.  44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

List  of  Subjects 
27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors,  Packaging  and 
containers. 

27  CFR  Part  19 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Claims,  Chemicals,  Customs  duties  and 
inspection.  Electronic  funds  transfers. 
Excise  taxes.  Exports,  Gasohol,  Imports. 
Labeling,  Liquors.  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Research. 
Security  measures.  Spices  and 
flavorings,  Surety  bonds. 
Transportation,  Virgin  Islands, 
Warehouses.  Wine. 

Drafting  Information 

The  principal  authors  of  this 
document  are  Shirley  C.  Osborne  and 
J.R.  Whitley,  Distilled  Spirits  and 
Tobacco  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms. 
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For  the  reasons  set  out  in  the    ^ 
preamble,  the  Director  amends 
Subchapter  A.  Chapter  1.  Title  27  of  the 
Code  of  Federal  Regulations. 

Section  A:  Part  5  is  amended  as 
follows: 

PART  5— UkBELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

Paragraph  1.  The  authority  citation  for 
Part  5  is  revised  to  read  as  follows: 

Authority:  28  U.S.C.  5301,  7805,  27  U.S.C. 
205. 

§5.11    [Afiwfxtooj 

Par.  2.  Section  5.11  is  amended  by 
removing  the  last  sentence  of  the 
definition  for  distilled  spirits. 

Section  B:  Part  19  is  amended  as 
follows: 

PART  19— DISTILLED  SPIRITS 
PLANTS 

Paragraph  1.  The  authority  citation  for 
Part  19  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  81c  1311;  28  U.S.C. 
5001,  5002,  5004-5006,  5008,  5041.  5061,  5062. 
5066,  5101,  5111-5113,  5171-5173,  5175.  5178, 
5178-5181,  5201-5204,  5206.  5207,  5211-5215, 
5221-5223,  5231,  5232,  5235,  5236,  5241-5243, 
5271,  5273,  5301,  5311-5313,  5362,  5370,  5373, 
5501-5505,  5551-5555,  5559.  5561,  5562,  5601. 
5612.  5682.  6001,  6065,  6109.  6302,  6311,  6676. 
7510,  7805:  31  U.S.C.  9301,  9303.  9304.  9306. 

{19.11    [Amended] 

Par.  2.  Section  19.11  is  amended  by 
revising  the  deHnition  for  spirits  or 
distilled  spirits  to  read  as  follows: 

***** 

Spirits  or  distilled  spirits.  That 
substance  known  as  ethyl  alcohol, 
ethanol.  or  spirits  of  wine  in  any  form 
(including  all  dilutions  and  mixtures 
thereof,  from  whatever  source  or  by 
whatever  process  produced)  but  not 
denatured  spirits  unless  specifically 
stated.  The  term  does  not  include 
mixtures  of  distilled  spirits  and  wine, 
bottled  at  48*  proof  or  less,  if  the 
mixture  contains  more  than  50  percent 
wine  on  a  proof  gallon  basis. 


§19.36    [Amended] 

Par.  3.  SecUon  19.36  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)  reading  as  follows: 

*  *  *  Wine  may  not  be  removed  from 
the  bonded  premises  of  a  distilled  spirits 
plant  for  consumption  or  sale  as  wine. 

§19.361    [Amended] 

Par.  4.  Section  19.381  is  amended  by 
adding  a  sentence  immediately  after  the 
first  sentence  in  paragraph  (e)  reading 
as  follows: 


*  *  *  However,  wine  may  not  be 
removed  from  the  bonded  premises  of  a 
distilled  spirits  plant  for  consumption  or 
sale  as  wine.  *  •  * 

Signed:  May  13. 1986. 
Stephen  E.  Higgins, 
Director. 

Approved:  May  30, 1986. 
Francis  A.  Keating  III, 
Assistaht  Secretary  (Enforcement). 
(FR  Doc.  86-13523  Filed  6-13-86:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Cti.  XXV 

Technical  Amendment  of  Rules 
Relating  to  Pension  and  Welfare 
Benefits 

Correction 

In  FR  Doc.  86-13081  appearing  on 
page  21183  in  the  issue  of  Wednesday. 
June  11. 1986.  make  the  following 
correction: 

In  the  first  column,  the  effective 
DATE  should  read  "June  11. 1986". 

BllxmO  COOE  1SOS-01-M 


DEPARTIMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  80 

(CGD  84-091] 

International  Regulations  for 
Preventing  Collisions  at  Sea;  1972, 
COLREGS  Demarcation  Lines 

agency:  Coast  Guard,  DOT. 
action:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  that  appeared  on  pages  7785 
thru  7788  of  the  Federal  Register  on 
Thursday,  March  8, 1986.  (51  FR  7785]. 
This  action  is  necessary  to  correct  minor 
errors  in  descriptions  of  five  COLREGS 
Demarcation  Lines. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Charles  K.  Bell.  Commandant  (G- 
NSR-3).  U.S.  Coast  Guard.  2100  Second 
Street  SW..  Washington.  D.C.  20593; 
(202)  245-0108.  The  following  corrections 
are  made  in  CGD  84-091  appearing  on 
page  7785  of  the  Federal  Register,  in  the 
issue  of  March  6. 1986: 

1.  On  page  7788,  column  two,  in 
§  80.520,  paragraph  (a)  is  correctly 
revised  to  read: 


§  80.520    Cape  Hatteras,  NO  to  Cape 
Lookout,  NC. 

(a)  A  line  drawn  from  Hatteras  Inlet 
Lookout  Tower  (30*11.8'  N  75'44.9'  W) 
255*  true  to  the  eastern  end  of  Ocracoke 
Island. 

2.  On  page  7786,  column  three,  in 
§  80.735,  paragraph  (a)  is  correctly 
revised  to  read: 

§80.735    Miami.  FL  to  Long  Key,  PL. 

(a)  A  line  drawn  from  the 
southernmost  extremity  of  Fisher  Island 
212*  true  to  the  point  latitude  25*45.0'  N. 
longitude  80*08.6'  W.  on  Virginia  Key. 

***** 

3.  On  page  7786,  column  three. 
§80.740  is  correctly  revised  to  read: 

§80.740    Long  Key.  FL  to  Cape  Settle.  FL 

A  line  drawn  from  the  microwave 
tower  charted  on  Long  Key  at 
approximate  position  latitude  24*48.8'  N. 
longitude  80*49.6'  W.  to  Long  Key  Light 
1;  thence  to  Arsenic  Bank  Light  2;  thence 
to  Sprigger  Bank  Light  5;  thence  to 
Schooner  Bank  Light  6;  thence  to  Oxfoot 
Bank  Light  10;  thence  to  East  Cape  Light 
2;  thence  through  East  Cape  Daybeacon 
lA  to  the  shoreline  at  East  Cape. 

4.  On  page  7787,  first  column, 

§  80.753(d)  is  correctly  revised  to  read: 

§80.753    St  Petersburg,  FL  to  the  Andote. 
FL. 

•        *■»*• 

(d)  A  line  drawn  from  the 
northernmost  extremity  of  Honeymoon 
Island  to  Anclote  Anchorage  South 
Entrance  Light  7;  thence  to  Anclote  Key 
28*10.0'  N.  82*50.6'  W;  thence  a  straight 
line  through  Anclote  River  Cut  B  Range 
Rear  Light  to  the  shoreline. 

5.  On  page  7788.  first  column. 

§  80.1225  is  correctly  revised  to  read: 

§  80. 1 225    Santa  Cruz  Hartior,  C A 

A  line  drawn  from  the  seaward 
extremity  of  the  Santa  Cruz  Harbor  East 
Breakwater  to  Santa  Cruz  Harbor  West 
Breakwater  Light;  thence  to  Santa  Cruz 
Light. 

Signed:  June  10. 1986. 
W.f.  Brogdon,  )r.. 

Captain,  U.S.  Coast  Guard:  Acting  Chief. 
Office  of  Navigation. 
(FR  Doc.  86-13485  Filed  6-13-86:  8:45  am] 
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VETERANS  ADMINISTRATION 
36  CFR  Part  1 

Collection  of  Social  Security  Numbers 
AGENCY:  Veterans  Administration. 
ACTION:  Final  regulations. 


summary:  The  Veterans  Administration 
(VA)  is  amending  its  regulation  which 
governs  the  collection  and  safeguarding 
of  social  security  numbers  in  veterans 
benefits  matters.  The  revised  regulation 
is  designed  to  assure  compliance  with 
the  Privacy  Act,  the  Debt  Collection  Act 
of  1982,  and  the  Tax  Reform  Act  of  1984. 

EFFECTIVE  DATE:  These  final  regulations 
will  be  effective  July  16,  1986. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  George  D.  Moerman,  Assistant 
Director  for  Loan  Policy  (264).  Loan 
Guaranty  Service.  Veterans 
Administration,  810  Vermont  Avenue 
NW..  Washington.  DC  20420  (202)  389- 
3042. 

SUPPLEMENTARY  INFORMATION:  On 

August  2, 1984,  the  VA  published  in  the 
Fedeal  Register  (49  FR  30979)  proposed 
regulations  to  authorize  collection  of 
social  security  numbers  from  persons 
applying  for  VA  guaranteed  home  loans. 
Section  4  of  Pub.  L.  97-365  (96  Stat. 
1749).  ftie  Debt  Collection  Act  of  1982, 
requires  each  Federal  agency 
administering  an  "included  Federal  loan 
program"  to  require  any  person  applying 
for  a  loan  under  such  program  to  furnish 
their  taxpayer  identification  number, 
which  in  the  case  of  an  individual  is  the 
social  security  number.  Section  7  of  Pub. 
L.  97-365  authorizes  the  Secretary  of  the 
Treasury,  upon  written  request,  to 
disclose  to  the  head  of  the  Federal 
agency  administering  any  "included 
Federal  loan  program"  whether  or  not 
an  applicant  for  a  loan  under  such 
program  has  a  tax  delinquent  account. 
An  "included  Federal  loan  program"  is 
defined  as  any  program  under  which  the 
United  States  or  a  Federal  agency 
makes,  guarantees,  or  insures  loans,  and 
with  respect  to  which  there  is  in  effect  a 
determination  by  the  Director  of  OMB 
(Office  of  Management  and  Budget), 
published  in  the  Federal  Register,  that 
the  disclosure  will  substantially  prevent 
or  reduce  future  delinquencies  under 
such  program.  OMB  has  made  this 
determination  with  respect  to  the  VA 
loan  guaranty  program  (47  FR  57595. 
December  27, 1982). 

Four  public  comments  were  received 
on  the  proposed  regulations,  all  Jrom  the 
mortgage  lending  community.  Three  of 
the  commentators  expressed  concern 
over  the  inconvenience,  delays,  and 
increased  cost  which  could  result  to  all 
veteran  homebuyers.  not  just  delinquent 
taxpayers.  They  observed  that 
timeliness  of  service  is  a  key 
consideration  in  mortgage  lending,  and 
that  excessive  delay  in  screening 
applicants  for  tax  debts  could 
jeopardize  the  rr^lationship  between 


realtors  and  the  mortgage  bankers  they 
work  with  to  the  detriment  of  veteran 
homebuyers  and  the  VA  loan  guaranty 
program.  They  urged  that  the  system  not 
be  implemented  until  adequately  tested. 
The  VA  is  acutely  aware  of  the 
importance  of  timely  loan  processing,  as 
was  the  Congress  in  enacting  Pub.  L.  97- 
365.  On  page  25  of  the  Senate  Committee 
report  on  the  bill.  Report  No.  97-378, 
discussing  section  7,  it  is  noted  that:  "It 
is  imperative  that  the  Internal  Revenue 
Service  respond  as  soon  as  practicable 
to  the  request  of  the  lending  agency." 
VA  agrees  that  a  rapid  and  accurate 
record  check  is  essential  if  veteran 
homebuyers  are  to  continue  to  enjoy  the 
advantages  of  a  VA  guaranteed  home 
loan. 

Two  of  the  commentators  requested 
greater  specificity  in  the  regulation. 
They  requested  a  definition  for  the  term 
"delinquent  taxpayer,"  a  description  of 
the  procedure  for  notifying  the  applicant 
of  the  requirement  for  a  social  security 
number  and  the  uses  to  which  it  will  be 
put,  clarification  of  responsibility  for 
collecting  and  forwarding  the  social 
security  number,  especially  for  lenders 
with  automatic  authority,  and  whether 
prescribed  forms  or  a  telephone 
procedure  would  be  employed.  While 
this  regulatory  amendment  authorizes 
collection  of  social  security  numbers 
from  loan  applicants,  as  required  by 
Pub.  L.  97-365.  veterans'  loan 
applications  will  not  be  delayed  for 
taxpayer  screening  unless  timely  and 
efficient  systems  can  be  developed  and 
tested  for  such  screening. 

Recent  discussions  with  the  Internal 
Revenue  Service  indicate  that  a  check  of 
loan  applicants  against  delinquent 
taxpayer  records  would  have  to  be 
performed  under  Revenue  Procedure  84- 
20.  Under  that  procedure,  VA  would  be 
required  to  collect,  batch  and  encode  the 
necessary  information  onto  magnetic 
tape  for  forwarding  to  IRS  and  matching 
against  their  tapes.  It  appears  that  an 
average  of  one  to  two  months  would 
elapse  on  the  average  case  in 
determining  whether  the  applicant  was 
in  delinquent  taxpayer  status.  Loan 
processing  delays  of  this  magnitude 
would  effectively  preclude  all  veteran 
home  purchasers,  not  just  those  who 
may  be  delinquent  taxpayers,  from  using 
their  home  loan  benefit.  Therefore,  a 
program  to  screen  loan  applicants  will 
not  be  implemented  until  such  screening 
can  be  done  in  a  manner  that  will  not 
substantially  hinder  loan  applicants 
from  receiving  VA  guaranteed  loans  in  a 
timely  manner. 

One  commentator  suggested  that, 
contrary  to  the  Regulatory  Flexibility 
Act  certification  for  the  proposed 


regulations,  there  would  be  a  substantial 
economic  impact  upon  small  entities. 
The  commentator  observed  that 
taxpayer  screening  would  cause 
unreasonable  delays  and  be 
troublesome  and  costly  for  all  veterans, 
real  estate  firms,  home  builders  and 
others  associated  with  the  housing 
industry.  The  VA  does  plan  to 
implement  a  taxpayer  screening 
program,  but  it  will  not  be  implemented 
until  the  screening  method  is  developed 
that  would  not  unduly  slow  down  the 
processing  of  loan  applications.  The 
Regulatory  Flexibility  Act  certification 
has  been  revised  to  note  that  the 
collection  of  taxpayer  identification 
numbers  from  VA  loan  applicants  is 
required  by  Pub.  L.  97-365,  and  any 
economic  impact  is  the  result  of  the  law, 
not  the  regulation. 

Title  38,  Code  of  Federal  Regulations. 
1 1.575(b),  previously  authorized 
collection  and  safeguarding  of  social 
security  numbers  in  connection  with 
payment  of  certain  compensation  and 
pension  benefits.  This  section  is  also 
amended  to  authorize  collection,  with 
appropriate  safeguards,  of  social 
security  numbers  from  all  applicants  for 
loans  and  existing  borrowers  under 
chapter  37,  Title  38,  United  States  Code. 
Section  7(a)  of  the  Privacy  Act.  Pub.  L. 
93-579,  prohibits  the  denial  of  any  right 
or  privilege  based  upon  a  person's 
refusal  to  provide  his  or  her  social 
security  numbers  (SSN)  (26  U.S.C. 
6109(d)).  and  the  borrower  is  required  to 
provide  this  number  to  VA  so  that  VA 
can  make  these  reports.  Therefore,  the 
mandatory  VA  collection  of  social 
security  numbers  or  other  taxpayer 
identification  number  from  loan 
applicants  and  existing  borrowers  is 
required  by  Federal  statutes;  hence  it  is 
authorized  under  the  Privacy  Act. 

Section  1.575(c)  provides  safeguards 
on  the  use  of  social  security  numbers 
and  limits  their  use  and  disclosure  to 
specified  instances  when  required  by 
law.  This  section  is  amended  to  include 
disclosure  to  the  Internal  Revenue 
Service,  to  make  reports  required  by 
laws  as  an  additional  allowable 
disclosure.  The  final  regulations  have 
been  expanded  from  the  proposed 
version  to  include  all  loan  applicants 
(guaranteed,  vendee  and  direct  loan 
applicants),  as  authorized  under  Pub.  L 
97-365.  Vendee  loans  are  loans  made  by 
the  VA  to  finance  the  purchase  of 
properties  acquired  by  VA  as  a  result  of 
foreclosure  of  a  guaranteed  loan.  Direct 
loans  are  those  made  by  VA  to  a  home 
purchaser,  and  are  presently  limited  to 
recipients  of  specially  adapted  housing 
grants.  We  have  also  added  the  phrase 
"or  taxpayer  identification  number,"  to 
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provide  for  any  case  in  wluch.  the  loan 
applicant  or  existing  boirower  does  not 
have  a  social  security  number  or  is  a 
corporate  entity.  Fox  existing  diced  and 
vendee  borrowers,  specific  authori^  has 
been  added  to  disclose  social  security  or 
taxpayer  identification:  numbers  to  the 
Internal  Revenue  Service  in  connection 
with  reporting  of  inteaest  paid  to.VA.by 
those  borrowers  and  reporting:  of 
foreclosures  and- abandonments.,  as 
required  by  Pub.  L  98-389.  The  langaage 
providing  for  screening  against  IRS 
delinquent  tax  reeocds,  which  was 
included  in  the  praposed  regulation  ha» 
been  deleted. 

The  changes  from  the  proposed 
regulations  to  authorize  collection  oC 
SSNs  from  existing' direct  and  vendee 
loan  borrowers  and  disclosure  to  IRS  in 
connection  with  reporting  of  mortgage 
interest  paid,  foreclosures  and 
abandonments  of  properly  are  requised 
by  Pub.  L  98-369  and  section  6109>orthe 
Internal  Revenue  Code.  Republication  of 
these  regulations  in  proposed*  form  ta 
obtain  public  comment  would  serve  no 
useful  purpose  and  would  delay 
implementation  of  the  law.  Accoidingly, 
these  provisions  ace  being  publisbed>as 
Hnal  regulations  at  this  time. 

The  Administrator  hereby  certifies 
that  these  regulation  changes  will  not 
have  a  significant  economic  impact  on 
any  small  entities  as  they  are  defined  in 
the  Regulatory  Flexibility  Act.  5  UiS.C 
sections  601-612.  The  collection  of 
taxpayer  identification  numbers  is 
required  by  Public  Law  97-365  and  Pub. 
L  98-369.  Therefore,  any  economic 
impact  is  the  result  of  the  law,  not  the 
regulations.  Pursuant  to  5  U.S.C  605(b). 
these  regulations  are  therefore  exempt 
from,  the  initial  and  final  regulatory 
flexibility  analyses  requirements  o£ 
sections  603  and  604.  The  amendments 
have  been  reviewed  pursuant  to 
Executive  Order  12291.  Ffederal 
Regulation,  and  have  been  found  to  be 
nonmajor  regulations.  The  regulation 
changes  will  not  impact  on  the  public  or 
private  sectors  as  major  rules.  They  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  and 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consimiers.  individual 
industries,  government  agencies,  or 
geographic  regions:  nor  will  they  have 
o'her  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are  64.114 
and  64.119. 


These  amendments  are  adopted  under 
authority  granted  to  the  Adminifirtcatbr 
by  section  230(c)fof  title  38,  United 
States  Code,  and  section  4,of  RuL  1^97— 
365. 

List  of  Sufcfects  in  38  CFR  PoA  I 

Administrative  practice  and 
procedure,  claims^  employment,, 
government  employees.  Freedom  of 
Information  and  Privacy,  government 
property. 

Approved:  May  9. 1966. 

PART  38— {AMENDED] 

Thomas  K.  Ttinrage, 

AdmivisOvnjr: 

Fn  38  CFlTParf  1,  GeneraF,  ff  1.575  (bj 
and  (c)  are  revised  to  read  as  follows: 

§  1.575    Sociai  Mcurtty  nomOers  in 
veteransr  benefits  matter*. 

•  •  •  •  * 

(bf  Ti&eVA  may  require  mandatery 
disclosure  of  a  claimant's  or 
beneficiary's  social  security  number 
(including  the  social  security  number  of 
a  dependent  of  a  claimsnt  or 
benefidaryf  on  necessary  forms  as 
prescribed  b^the  Administrator,  as  a 
condition  precedent  to  receipt  or 
continuation  of  receipt  of  compensation 
(where  affected  by  outside  income)  or 
pension  payable  under  the  provisions  of 
Chapter  11, 13,  and  15  of  Title  38.  United 
States  Code.  The  VA  may  also  require 
mandatory  disclosure  of  an  applicant's 
social  security  number  as  a  condition  for 
receiving  loan  guaranty  benefits  and  a 
social  security  number  or  other  taxpayer 
identificalion  number  from  existing 
direct  and  vendee  loan  borrowers  and 
as  a  condition  precedent  to  receipt  of  a 
VA-guaranteed  loan,  direct  loan  or 
vendee  loan,  under  chapter  37  of  title  38. 
United  States  Code.  (Pub.  L.97-365\  sec. 

4) 

(c)  A  person  requested  by  the  VA  to 
disclose  a  social  security  number  shall 
be  told,  as  prescribed  by  §  1.578(c). 
whether  disclosure  is  vohintary  or 
mandatory.  The  person  shall  also  be 
told  that  the  VA  is  requesting  the  sociaH 
security  number  under  the  authority  of 
Title  38.  United  States  Code,  or  in  the 
case  of  existing  direct  or  vendee  loan 
borrowers,  under  the  authority  of  26' 
U.S.C.  6109(a)  in  conjunction  with 
sections  145  and  148  of  Pub.  L.  98-369,  or 
in  the  case  of  loan  applicants,  under  the 
authority  of  section  4  of  Pub.  L.  97-365. 
The  person  shall  also  be  told  that  it  will 
be  used  in  the  administration  of 
veterans'  benefits  in  the  identification  of 
veterans  or  persons  claiming  or 
receiving  VA  benefits  and  their  records, 
that  it  may  be  used  in  making  reports  to 
the  Internal  Revenue  Service  where 


required' by  law,,  and  to  determine 
whether  a  loan  guaranty  applicant  has 
been  identified  as  a  dePurquent  taxpayer 
by  the  Internal  Revenue  Service,  and 
that  such  taxpayers  may-have  their  loan 
applications  rejected,  and  that  it  may  be 
used  to  verify  social  security  benefit 
entitlement  (including. amounts  payable) 
with  the  Social  Security  Administration 
and.  for  ether  purposes  where 
authorized  by  both  Title  38.  United 
States  Code  and  the  Privacy  Act  of  1974, 
(Pub.  L  93-579).  or.  where  required  by 
another  statute.  (Pub.  L  97-365,  sec.  4) 
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POSTAL  SERVICE 
3»CFaPait111 

Thrce-DiQtt  Sortation  of  ZIP  -h  4  Prveort 
Mail 


AGENCTVPostaF  Service. 
ACTION:  Final  rule. 


SUMMARy:  This  rulemaking  establishes 
optional  mail  preparation  procediires 
that  permit  qualifying  ZIP -(-4  Presort 
First-Class  mailings  to  be  presorted  to  3- 
digit  ZIP  Code  areas  onFy.  The  sortation 
of  qualifying  pieces  to  the  5-digit  ZIP 
Code  level  will  no  longer  be  required. 
This  change  will  eliminate  unnecessary 
mail  separations  and  enhance  the  ability 
of  mailers  to  prepare  additional 
qualifying  Presort  mail  pieces  bearing 
the  ZIPh-4  code.  Use  of  these  new 
procedures  is  completely  voluntary: 
mailers  may  continue  to  prepare  ZIP-t-4 
Presort  First-Class  Mail  as  they 
currently  do. 

These  optional  procedures  are  limited 
in  several  respects:  each  piece  in  a 
qualifying  mailing,  must  be  destined  for 
a  3-digit  area  served  by  a  postal  facility 
with  automated  mail  processing 
equipment,  each  mailing  must  have  a 
minimum  ZIP -I- 4  addressing  level  of  85 
percent,  and  all  pieces  in  a  mailing  must 
meet  optical  character  readability 
requirements. 

New  verification  and  documentation 
procedures  are  also  adopted  for 
combined  Presort  mailings.  Moreover, 
the  current  waiver  of  the  ZIP -♦-4 
addressing  minimum  for  regular  (non- 
optional)  ZIP-t-4  Presort  mail  is 
extended. 

EFFECTIVE  DATE:  June  29, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Robinson.  (202)  268-2983. 
SUPPLEMENTARY  INFORMATION:  On 
January  23, 1986,  the  Postal  Service 
published  in  the  Federal  Register,  for 


comment,  a  proposed  rule  concerning 
optional  3-digit  mail  preparation 
procedures  for  combined  ZIP -(-4  Presort 
First-Class  mailings.  51  FR  3079-3085.  As 
explained  more  fully  in  the 
supplementary  information 
accompanying  the  proposed  rule,  the 
change  was  proposed  to  improve  the 
efficiency  of  postal  operations  and  to 
simplify  mailer  preparation  of  ZIP -1-4 
mailings. 

These  benefits  occur  because  mail 
bearing  a  ZIP -(-4  code  can  be  processed 
to  the  correct  carrier  route  using  optical 
character  readers  (OCRs)  and  bar  code 
sorters  (BCSs).  At  facilities  where  this 
automated  equipment  has  been 
installed.  ZIP-t-4  mail,  presorted  by  the 
mailer  into  3-digit  ZIP  Code  groups,  can 
be  distributed  to  the  carrier  with  one 
OCR  and  one  BCS  sort.  Because  mail 
must  be  processed  first  on  an  OCR  to 
apply  the  bar  code.  ZIP-t-4  mail 
presorted  to  the  5-digit  ZIP  Code  level 
also  requires  these  two  automated 
processing  steps.  Thus,  the  Postal 
Service  can  achieve  the  same  processing 
efficiencies  for  ZIP -(-4  mail  whether  it  is 
presorted  to  the  3-  or  the  5-digit  level. 
Consequently,  the  Postal  Service 
proposed  to  permit  ZIP -(-4  Presort 
mailers  to  be  eligible  for  the  Presort 
discount  on  each  piece  in  a  qualifying 
ZIP -I- 4  Presort  mailing  that  is  presented 
in  a  group  of  50  or  more  properly 
prepared  pieces  addressed  for  delivery 
in  a  specified  3-digit  area.  The  mailer 
would  be  relieved  of  the  unnecessary 
preparation  step  of  presorting  the 
mailing  to  the  5-digit  level  first. 
These  proposed  optional  procedures 
•   were  limited  in  several  respects  in  order 
to  avoid  postal  inefficiencies  during  the 
period  of  transition  to  comprehensive 
postal  automation.  To  ensure  that  the  3- 
digit  optional  preparation  procedures 
apply  only  where  the  automated 
processing  on  which  they  are  based  is 
available,  qualifying  mailings  would  be 
limited  to  mail  that  is  destined  for  areas 
served  by  facilities  with  currently 
installed  automated  mail  processing 
equipment.  A  3-digit  ZIP  Code  list  for 
those  areas  is  adopted  as  part  of  this 
final  rule.  To  achieve  the  highest 
reasonable  level  of  automated 
processing,  each  mailing  would  have  to 
have  a  minimum  ZIP-t-4  addressing  level 
of  85  percent  and  all  pieces  in  a  mailing 
would  be  required  to  meet  the  optical 
character  readability  requirements 
currently  applicable  only  to  the  ZIP-t-4 
portion  of  combined  mailings. 

New  verfication  and  documentation 
procedures  were  also  proposed  for 
combined  Presort  mailings  entered 
either  under  the  current  regular 


preparation  procedures  or  the  proposed 
3-digit  preparation  option. 

The  Postal  Service  received  25 
comments  in  response  to  the  proposed 
rule.  The  commenters  consisted  of  two 
trade  associations,  nine  representatives 
of  the  presort  service  bureau  industry, 
seven  business  firms,  four  software  and 
list  processing  companies,  two  public 
utilities,  and  the  Postal  Rate 
Commission,  an  independent 
establishment  of  the  federal  executive 
branch. 

The  majority  of  the  commenters 
favored  the  3-digit  option  rule  the  Postal 
Service  adopts  today.  One  commenter 
described  the  rule  as  "the  oqly  process 
that  makes  sense  for  both  the  U.S.P.S. 
and  the  mailer."  Another  stated  that 
"we  are  in  total  agreement  with  the 
proposed  changes"  and  "delighted  that 
the  Postal  Service  is  constantly  seeking 
ways  to  cut  costs  to  mailers  without 
diminishing  its  services."  Yet  another 
commenter  described  the  benefits  of  the 
3-digit  option  as  follows: 

The  proposed  regulation  change  would 
allow  us  to  sort  a  normal  day's  statement 
volume  in  one  pass  on  our  sorters.  We  view 
this,  understandably,  as  an  efficient  new  tool 
for  our  staff  and  a  customer  service 
enhancement  since  more  of  our  statements 
will  be  completed  early  in  the  day  for  same- 
day  presentment  to  the  San  Francisco  and  the 
1^8  Angeles  Post  Office. 

In  addition  to  voicing  an  opinion  on 
the  general  desirability  of  the  proposal." 
many  commenters  had  more  specific 
comments  as  well.  Summaries  of  those 
comments,  as  well  as  the  disposition  of 
those  comments  in  the  final  rule,  are 
arranged  by  subject  matter  in  the 
following  paragaphs. 

1.  Legality  of  3-Digit  Presort  Option 

Two  commenters  raised  concerns 
about  the  Postal  Service's  authority  to 
permit  mail  sorted  only  to  the  3-digit  ZIP 
Code  level  to  receive  the  Presort 
discount.  The  first  questioned  whether 
the  proposal  is  consistent  with  the  legal 
definition  of  Presort  First-Class  Mail, 
specifically  footnote  1  of  the  First-Class 
Rate  Schedule.  The  other  commenter 
asserted  that  the  proposal  is  contrary  to 
the  stipulation  signed  by  the  parties  to 
the  classification  proceeding  in  which 
Presort  First-Class  Mail  was 
established. 

The  first  commenter's  concerns 
appear  to'be  based  upon  a 
misinterpretation  of  the  pertinent  postal 
rate  and  classification  provisions.  The 
basic  sources  for  determining  whether 
the  Postal  Service  may  implement  new 
preparation  procedures  for  ZIP  +  4 
Presort  First-Class  Mail  are  the  Postal 
Reorganization  Act.  and  the  Domestic 
Mail  Classification  Schedule  (DMCS) 


and  the  rate  schedules  established 
pursuant  to  it.  The  applicable  language 
of  the  DMCS  and  the  Act  [see.  for 
example.  39  U.S.C.  403,  404  and  3661)  is 
very  broad,  and  gives  the  Postal  Service 
the  necessary  authority  to  alter  the 
sequence  of  mail  presortation.  The 
general  provision  defining  Presort  First- 
Class  Mail.  DMCS  section  100.022, 
states: 

Presorted  first-class  mail  is  first-class  mail 
other  than  zone-rated  (priority)  mail  which  is 
presented  in  a  single  mailing  of  500  or  more 
pieces,  properly  prepared  and  presorted. 

Proper  preparation  and  presortion 
means  prepared  and  presorted  in 
accordance  with  requirements  set  by  the 
Postal  Service  within  the  definitional 
boundaries  of  the  DMCS.  This  is 
established  by  two  additional  sections 
within  the  First-Class  Classification 
Schedule  under  section  100.04,    . 
F*reparation  of  Mail: 

100.041  First-Class  Mail  mailed  under 
section  100.022  must  be  presorted  in 
accordance  with  regulations  prescribed  by 
the  Postal  Service. 

100.042  First-Class  Mail  mailed  under 
section  100.022  must  be  prepared  as  follows: 

a.  All  pieces  in  a  mailing  must  be  presented 
in  a  manner  specified  by  the  Postal  Service 
that  preserves  the  presort  and  uniform 
orientation  of  the  pieces. 

b.  All  pieces  in  a  mailing  must  bear 
markings  identifying  them  as  presorted  First- 
Class  Mail,  as  required  by  the  Postal  Service. 

The  only  requirement  for  presortation 
appears  in  footnote  one  to  Rate 
Schedule  100,  First-Class  Mail.  That 
footnote,  which  the  commenter  cited  in 
support  of  its  argument,  states,  in 
relevant  part,  that: 

Presorted  First-Class  Mail  must  be 
presented  in  a  single  mailing  of  at  least  500 
pieces  properly  prepared  and  presorted.  The 
5-digil  presort  rate  applies  only  to  each  piece 
of  a  group  of  ten  or  more  pieces  destined  for 
the  same  5-digit  ZIP  code  or  each  piece  of  a 
group  of  50  or  more  pieces  destined  for  the 
same  3-digit  ZIP  code. 

The  commenter  claimed  that  ".  .  .  the 
most  obvious  meaning  of  (this  language] 
is  that  when  10  pieces  for  the  same  five- 
digit  destination  exist  in  a  mailing 
submitted  at  the  Presort  Rate,  they  must 
be  made  up  as  a  10-piece  group." 
However,  the  commenter  provided  no 
explanation  as  to  why  it  believed  this  is 
"the  most  obvious  meaning." 

The  Postal  Service  disagrees  with  this 
interpretation.  Because  this  language 
uses  the  conjunction  "or,"  its  plain 
meaning  is  that  the  Postal  Service  has 
the  option  of  requirir,g  preparation  of 
Presort  First-Class  Mail  in  10-piece 
packages  to  5-digit  ZIP  Code  areas,  or 
preparation  of  this  mail  in  50-piece 
packages  to  3-digit  ZIP  Code  areas,  or  a 
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combinalionr  of  both.  There  i»  no 
language  anywbera  in  the  DMCS  or  the 
rate  schedules  which  necessitates  the 
preparation  that  the  Postal  Service 
currently  requires  by  regulation — that 
all  mail  which  can  be  made  up  in  10- 
piece  packages  to  5-digit  areas  must  be 
so  made  up,  and  that  only  the  remaining 
pieces  can  be  prepared  in  50-piece 
packages  to  3-digit  areas.  As  was 
explained  in  the  proposed  rule,  postal 
operating  efficiency  has  been  the  basis 
for  this  regulation  and  it  is  now  the 
basis  for  the  proposed  change. 

The  second  commenter  raised  the 
related  argument  that  the  proposed  rule 
is  contrary  to  an  agreement  of  the 
parties  in  Postal  Rate  Commission  (PRC) 
Docket  No.  h4C76-3,  the  proceeding 
initiated  to  establish  a  full  and  complete 
DMCS.  The  commenter  argued  that  a 
stipulated  agreement,  which  was 
approved  by  the  PRC  included  a 
provision  requiring  that  Presort  First- 
Class  Mail  be  presorted  to  the  maximum 
extent  possible  in  bundles  of  ten  or  more 
pieces  to  5-digit  destinations,  with  the 
remaining  volumes  sorted  in  bundles  of 
fifty  or  more  to  3-digit  destinations.  The 
commenter  goes  on  to  claim  that  the 
Governors  of  the  Postal  Service  deleted 
this  specific  requirement  from  the  DMCS 
recommended  to  them  by  the  PRC  in 
Docket  No.  MC76-^. 

The  Postal  Service  has  been  unable  to 
discover  any  support  for  this 
commenfer's  view  of  the  history  of  the 
Presort  provisions.  The  Governors  did 
not  delete  a  presort  density  provision 
from  the  recommended  DMCS,  and  the 
only  stipulation  pertaining  to  presort 
density  appeared  in  the  first  mail 
classification  case  initiated  pursuant  to 
39  U.S.C.  §  3623,  PRC  Docket  No.  MC73- 
1.  In  fact  in  Docket  No.  MC76-5,  the 
Commission  specifically  refused  to 
include  such  a  provision.  The 
commenter  seems  to  be  confused  about 
these  two  dockets  and  some  of  the 
details  of  each.  In  order  to  clarify  this 
matter,  the  Postal  Service  has  set  out  an 
accurate  history  below.  It  shows  that  the 
presort  density  priority  of  ten  or  more 
pieces  to  5-digit  areas  is  not  required  by 
any  provision  of  the  DMCS. 

PRC  Docket  No.  MC73-1,  which 
established  the  Presort  category  of  First- 
Class  Mail,  was  settled  in  1976  by  a 
stipulation  and  agreement  which  the 
PRC  approved.  The  stipulation  was 
signed  by  all  of  the  major  participants  in 
the  proceeding,  including  the  Postal 
Service.  The  stipulation  provided,  in 
pertinent  part,  that 

"The  Postal  Service's  regulations  governing 
presorting  requirements  will  provide  that  this 
mail  be  presorted  to  five  digits,  to  the  greatest 
extent  possible  with  the  minimum  of  10 
pieces  per  five  digit  ZIP.  the  remainder 


presorted  to  a^digits.  to  the  greatest  extent 
possible  with  a  minimum- of  50  pieces  per 
three-digit  ZIP:  Postal  Service  regulations  will 
encourage,  but  not  require  that  the  remainder 
be  presorted  to  destination  State. 

This  language  is  repeated  by  the  PRC 
in  itfr  recommended  decision  to  the 
Governors  of  the  Postal  Service.  There  is 
no  subsequent  Postal  Service  promise  or 
statement  requiring  these  preparation 
rules  for  Presort  First-Class  Mail. 
However,  in  Docket  No.  MC76-3.  Mail 
Classification  Reform  Schedule — Proper 
Scope  and  Extent  of  Schedule,  the  PRC 
was  faced  with  this  issue^once  again.  No 
provision  relating  to  presort  density  was 
included  in  the  stipulation  and' 
agreement  signed  by  the  parties  to  that 
proceeding,  which  was  intended  to 
create  a  classification  schedule  to 
replace  the  interim  one  adopted  as  a 
result  of  Docket  No.  MC73-1.  However, 
the  officer  of  the  commission;  appointed 
in  accordance  with  39  U.S.C.  3e24(a)  to 
"represent  the  interests  of  the  general 
public"  proposed  50  non-stipulated, 
additional  provisions  to  the  PRC  for 
inclusion  in  the  DMCS.  Among  these 
was  a  provision  setting  forth  specific 
presort  density  requirements.  The  officer 
of  the  commission  argued  that  they 
should  be  made  a  part  of  the  DMCS 
because  they  described  particular 
conditions  of  mail  eligibility.  The  Postal 
Service  disagreed  and  argued  that  these 
provisions  were  operational  in  nature, 
and  that  inclusion  of  precise  and 
elaborate  provisions  relating  to 
presortation  in  the  DMCS  would  inhibit 
the  Postal  Service's  flexibility  to  modify 
or  adjust  its  procedures  to  account  for 
operational  changes.  The  PRC  rejected 
the  proposed  alternative,  except  to  add 
the  words  that  mail  subject  to  the 
Presort  provisions  "be  presorted  in 
accordance  with  regulations  prescribed 
by  the  Postal  Service."  Opinion  and 
Recommended  Decision,  Basic  Mail 
Classification  Reform  Schedule — Proper 
Scope  and  Extent  of  Schedule,  Docket 
No.  MC76-5  (November  29, 1978)  at  66. 
Thus,  while  the  PRC  concluded  that  a 
general  requirement  of  presortation  was 
a  condition  of  eligibility  and  should  be 
included  in  the  DMCS,  it  decided  that  it 
was  not  necessary  to  require  any 
Specific  form  of  presortation,  outside  of 
the  footnote  to  the  rate  schedule  noted 
above.  Id.  at  67. 

When  the  Governors  subsequently 
adopted  the  PRC's  recommended 
decision,  they  commented  on  the  Postal 
Service's  authority  to  retain  flexibility 
and  discretion  to  interpret  the  general 
provisions  of  the  DMCS.  Specifically, 
they  wrote: 

We  also  note  with  approval  the 
Commission's  express  recognition  that 
maximum  operational  flexibility  is  necessary 


for  the  Service's  management  to  introduce 
more  efficient  operations  and  procedures.  We 
expect  that  the  recognition  of  this  reality, 
with  which  we  fuUy  agree  and  which  we 
believe  to  be  incontrovertible,  in  both  the 
Commission's  and  our  decision  will  eslablisft 
it  as  a  criterion  to  be  addressed  each  time  an 
interpretation  is  made  ofa  DMCS  provisibir 
which  bears  upon  the  Service's  ability  to 
operate  in  a  reasonable  and  efficient  manner 
under  the  schedule. 

Decision  of  the  Governors  of  the  United 
States  Postal  Service  Re  Recommended 
Decision  of  the  Postal  Rate  Commission   . 
Regarding  the  Proper  Scope  and  Extent 
of  the  Mail  Classification  Schedule 
(April  3, 1979J  at  7.  Contrary  to  the 
opinion  of  the  commenter.  the 
Governors  did  not  delete  any  DMCS 
provision  relating  to  Presort  First-Class 
Mail. 

Thus,  it  is  reasonable  to  conclude  that 
the  PRC  and  the  Governors  rejected  the 
view  that  the  Postal  Service  is  required 
to  maintain  its  presort  hierarchy  despite 
changes  that  might  occur  in  postal 
operations.  This,  by  itself,  would  seem 
to  obviate  the  need  to  closely  examine 
the  stipulation  in  Docket  No.  MC73-1. 
However,  even  if  an  interpretation  of 
that  document  is  relevant,  it  is  clear  that 
it  does  not  prevent  the  Postal  Service 
from  making  this  change  in  its 
regulations. 

A  settlement  agreement  of  this  type  is 
both  an  agreement,  or  contract,  between 
the  parties  signatory  to  it.  and  an 
administrative  act.  The  substantive 
portions  of  a  settlement  have  no  life 
unless  recommended  by  the  PRC  and 
adopted  by  the  Governors  pursuant  to 
the  statutory  scheme  of  the 
Reorganization  Act.  It  can  be  interpreted 
in  varous  ways.  Its  meaning  can  be 
found  within  the  four  comers  of  the 
document,  without  reference  to  any 
extraneous  materials;  or  with  additional 
reliance  on  aids  to  construction, 
including  the  circumstances  surrounding 
the  formation  of  the  order.  It  can  also  be 
interpreted  in  light  of  its  purpose. 

Following  these  principles  of 
interpretation,  it  is  clear  that  the 
commenter's  view — that  every  detail  of 
the  stipulation  permanently  binds  all 
parties — is  incorrect.  The  purpose  of  the 
stipulation  was  to  allow  the  adoption  of 
an  interim  DMCS  while  preventing  the 
Postal  Service  from  using  adoption  of 
such  a  schedule  as  a  means  for 
implementing  any  basic  mail 
classification  changes  under  its 
temporary  rate  and  classification 
change  authority.  This  view  is  supported 
by  several  of  the  additional  terms  and 
conditions  attached  to  the  stipulation. 
For  example,  paragraph  9  of  Part  E 
states  that: 
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Pending  the  outcome  of  a  subsequent 
classification  proceeding  which  addresses 
and  establishes  the  substantive  framework 
for  future  classification  changes,  the  Postal 
Service  will  not  change  the  status  quo  as  it 
exists  on  the  dale  on  any  subsequent 
Requests  under  39  U.S.C.  3623.  by 
implementing  any  major  classification 
change,  pursuant  to  its  temporary  authority 
under  39  U.S.C.  S  3641.  earlier  than  1  year 
following  the  issuance  of  a  finding  by  the 
Commission  determining  that  a  major 
classification  change  is  advanced  in  such  a 
request. .  .  . 

Similarly,  paragraph  6  of  Part  E  states 
that: 

No  provisions,  other  than  rales,  included  in 
the  mail  classification  schedule  which 
pertains  (sic)  to  the  Phase  1  proposals  will  be 
changed  until  addressed  in  a  further  decision 
or  opinion  of  the  Postal  Rate  Commission. 

This  need  to  establish  a  classification 
schedule,  without  worrying  about  all  the 
directions  that  changes  in  the  mail 
classification  system  should  take, 
appears  even  more  clearly  in  the  PRCs 
recommended  decision.  For  example, 
the  PRC  states  that: 

(Ijt  is  evident  that  the  parties  have  in  mind 
the  fact  that  the  subsequent  basic  reform  may 
alter  greatly  the  arrangements  agreed  upon. 
.  .  .  The  settlement  agreement  is  so  written 
as  not  to  foreclose  consideration  of  any 
subsequent  change  in  the  matters  it  covers, 
and  we  are  recommending  the  establishment 
of  the  mail  classification  schedule  on  the 
same  understanding. 

Opinion  and  Recommended  Decision. 
Mail  Classification  Schedule.  1973. 
Docket  No.  MC73-1,  Phase  I  (April  15. 
1976)  at  7. 

Thus,  the  stipulation  was  not  meant  to 
bind  the  Postal  Service  for  all  time,  but 
only  to  prevent  the  Postal  Service  from 
making  any  basic  classification  changes, 
including  changes  in  the  new  Presort 
First-Class  Mail  category,  before  the 
"scope  and  extent"  phase  of  the 
proceeding  was  completed.  Since  that 
phase  ended  with  the  completion  of 
Docket  No.  MC76-5  in  1979,  the 
stipulation  is  no  longer  binding  on  the 
Postal  Service.  Moreover,  neither  this 
commenter  nor  anyone  else  has  ever 
questioned  that  the  restrictions  on  the 
Postal  Service's  use  of  its  temporary 
authority  contained  in  the  same 
stipulation  lapsed  after  the  adoption  of 
>  the  full  and  complete  DMCS. 

2.  Restriction  of  Optioaal  Procedure  to 
Automated  Areas 

One  commenter  speculated  that  the 
limitation  of  the  3-digit  sortation  option 
to  mail  destinating  at  automated 
facilities  couild  be  a  violation  of  the  law 
requiring  uniform  letter  rates. 
Specifially,  this  commenter  suggested 
that  the  propsal  might  not  conform  with 
the  requirement  of  38  U.S.C  3623(d)  that 


the  rate  for  "each  such  class  |of  mail  for 
the  transmission  of  letters  sealed 
against  inspection]  shall  be  uniform 
throughout  the  United  States."  Six 
commenters  from  the  presort  service 
bureau  industry  submitted  a  related 
comment  generally  complaining  that  the 
proposed  rule  is  unfair  to  mailers  whose 
mail  destinates  at  non-automated 
facilities. 

Although  the  Presort  and  ZIP  -f-  4 
discounts  would  not  vary  under  our 
proposal,  the  first  commenter  still  sees  a 
problem  because  a  mailer's  preparation 
requirements  could  vary  according  to 
the  nature  of  the  destinating  facility. 
This  suggestion  would  give  "uniformity" 
a  broader  meaning  than  it  in  fact  has. 
"Uniform  "  in  the  context  of  section 
3623(d)  means  only  that  the  same  rate 
schedule  be  in  effect  throughout  the 
country.  Put  another  way.  there  cannot 
be  different  rates  for  similarly  situated 
mailers.  On  the  other  hand,  "uniformity" 
as  used  in  section  3623(d)  does  not 
preclude  rates  that  vary  by  destination 
(compare  this  language  with  section 
3683  which,  in  addition  to  requiring  that 
special  fourth-class  and  library  rates 
"shall  be  uniform  for  such  mail  of  the 
same  weight."  also  states  that  those 
rates  "shall  not  vary  with  the  distance 
transported").  Indeed,  zone-rated 
(Priority)  First-Class  Mail  rates  have 
always  varied  by  the  distance  from 
origin  to  destination  and  the 
implementation  of  non-distance  variable 
rates  for  the  lower  weight  increments  for 
Express  Mail  service  is  relatively  recent. 
Likewise,  the  PRC  has.  in  its  discussion 
of  the  local  rate  proposal  in  Docket  No. 
MC76-1.  recognized  that  rates  can  also 
vary  according  to  destination  without 
violating  the  uniformity  requirement. 
The  commenter  even  refers  to  this 
discussion.  Thus,  so  long  as  the  same 
rates  are  available  to  all  similarly 
situated  mailers  throughout  the  United 
States,  even  though  they  might  be 
different  rates,  for  mail  of  different 
weights,  different  destinations,  or  going 
different  distances,  the  uniformity 
requirement  will  have  been  met. 
Moreover,  for  practical  purposes,  there 
is  often  a  distinction  in  the  ability  of 
mailers  to  meet  preparation 
requirements  for  mail  going  to  different 
destinations.  For  example,  because  of 
the  difference  in  the  number  of  delivery 
points,  it  is  often  easier  for  a  mailer  to 
meet  the  presort  minimums  for  city 
carrier  mail  than  for  rural  carrier  or  box 
section  mail. 

The  Postal  Service  believes  that  the  3- 
digit  option  proposal  complies  with  the 
uniform  rate  requirement  of  39  U.S.C 
3623(d).  In  the  first  place,  the  comj^ined 
4.5  cent  ZIP  +  4  Presort  discount  will 
remain  the  same  throughout  the  country. 


Thus,  the  same  rate  is  in  effect 
everywhere.  What  varies  is  not  the  rate, 
but  the  preparation  requirements  for  the 
mail.  Further,  even  if  the  variation  in 
preparation  requirements  could  be 
considered  to  create  different  rates 
depending  on  destination,  they  would    . 
still  be  lawful  because  rate  uniformity 
does  not  prohibit  destination-dependent 
rates  so  long  as  the  same  destination- 
dependent  rates  are  available 
everywhere,  just  as  the  ZIP  +  4 
preparation  requirements  are  applicable 
everywhere. 

Consequently,  there  is  no  legal  bar  to 
the  proposal  because  of  its  restricted 
application  to  mail  destinating  in 
automated  areas.  The  proposed  rule 
merely  gives  mailers  the  option  of 
presenting  the  portion  of  their  ZIP  -)-  4 
Presort  mail  which  is  destined  for 
automated  areas  in  groups  of  at  least  50- 
pieces  addressed  to  the  same  3-digit  ZIP 
Code  area.  Consequently,  those  mailers 
who  find  this  procedure  overly 
burdensome  need  not  utilize  it.  As  was 
explained  in  detail  in  the  proposed  rule, 
the  separation  of  mail  by  automated  and 
non-automated  areas  is  necessary 
because  the  Postal  Service  can 
efficiently  utilize  3-digit  presorted  mail 
only  at  destinating  automated  facilities. 
As  deployment  of  automated  mail 
processing  equipment  progresses  in 
coming  years,  the  percentage  of  First- 
Class  Mail  that  will  not  destinate  at  an 
automated  facility  is  expected  to 
become  even  smaller  than  it  is  today. 

3.  Effect  of  Change  on  Presort  Discounts 

Two  commenters  stated  that  they  fear 
that  a  reduction  in  the  First-Class  Mail 
Presort  discount  will  eventually  result 
from  adoption  of  the  proposed  rule. 

These  commenters  appear  to  believe 
that  if  mailers  can  qualify  for  the  Presort 
discount  by  preparing  most  of  their  mail 
in  3-digit  trays,  then  the  value  of  that 
presortation  to  the  Postal  Service  is  less 
than  the  current  primarily  5-digit 
presortation  for  mail  intended  to  be 
processed  on  mechanized  letter  sorting 
machines  (LSMs).  To  the  extent  that  this 
might  prove  to  be  true,  the  cause  of  such 
a  change  in  postal  cost  avoidance  would 
be  the  Postal  Service's  automation 
program,  not  this  proposal.  The  proposal 
is  simply  a  recognition  of  the  processing 
changes  associated  with  that 
automation. 

The  proposed  rule  merely  permits 
mailers  presenting  ZIP -♦-4  Presort 
mailings  to  prepare  that  mail  in  groups 
of  at  least  50  pieces  to  a  3-digit  area, 
rather  than  preparing  packages  of  10 
pieces  to  each  5-digit  area  prior  to  any  3- 
digit  sortation.  It  affects  neither  current 
Presort  discounts  nor  postal  cost 
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savings.  Automated  mail  processing 
equipment — already  purchased  and 
deployed  in  the  118  facilities  serving  the 
areas  for  which  the  option  would  be 
available — has  rendered  5-digit 
separations  unnecessary  for  qualifying 
ZlP+4  Presort  mail,  and  maintaining  a 
requirement  of  wasted  mailer  tasks 
would  contribute  nothing  to  the  cost 
basis  for  Presort  discounts.  Thus,  we  are 
proposing  only  to  relieve  mailers  of  a 
preparation  requirement  that  is  no 
longer  necessary  for  efficient  postal 
operations.  Indeed,  the  3-digit  optipn  for 
ZIP +4  mail  should  improve  Postal 
Service  efficiency  in  processing  this  mail 
because  the  Postal  Service  4i\\\  no 
longer  be  required  to  break  open  5-digit 
packages  and  combine  them  with  other 
mail  destined  for  the  same  3-digit  area 
before  processing  this  mail  on  an  OCR. 

4.  Compliance  With  the  Administrative 
Procedure  Act 

In  a  related  comment,  one  commenter 
asserted  that  this  rulemaking  is  in 
violation  of  the  Administrative 
Procedure  Act  (APA)  because  the  Postal 
Service  did  not  disclose  that  the  rule 
change  would  have  the  probable  effect 
of  leading  to  a  reduction  in  the  Presort 
discount. 

This  comment  is  incorrect  for  several 
reasons.  First,  it  mistakenly  applies  APA 
requirements  to  Postal  Service 
rulemaking.  Second,  it  overlooks  the  fact 
that  the  Postal  Service  fully  complied 
with  APA  notice  requirements,  even 
though  not  required  to  do  so.  Finally,  it 
would  have  the  Postal  Service  proceed 
in  a  manner  contrary  to  the  APA. 

Section  410(a)  of  title  39  of  the  United 
States  Code  exempts  the  Postal  Service 
from  the  application  of  the  APA.  In 
relevant  part  section  410(a)  states: 

Except  as  provided  by  subsection  (b)  of 
this  section  and  except  as  otherwise  provided 
in  this  title  or  insofar  as  such  laws  remain  in 
force  as  rules  or  regulations  of  the  Postal 
Service,  no  Federal  law  dealing  with  public 
or  Federal  contracts,  property,  works, 
officers,  employees,  budgets,  or  funds. 
including  the  provisions  of  chapters  5  and  7 
of  title  5.  shall  apply  to  the  exercise  of  the 
powers  of  the  Postal  Service. 

39  U.S.C.  410(a)  (emphasis  added).  The 
APA  is  codified  in  chapter  5  of  title  5. 
United  States  Code,  and  section  410(a) 
particularly  designates  it  as  one  of  the 
laws  not  applicable  "to  the  exercise  of 
the  powers  of  the  Postal  Service." 
Although  subsection  (b)  of  section  410 
lists  the  many  exceptions  to  the 
inapplicability  of  specific  federal  laws 
to  the  Postal  Service,  the  APA  is  not 
among  them.  Thus.  Congress  has 
specifically  exempted  the  Postal  Service 
from  the  requirements  of  the  APA. 


The  commenter  who  raised  the  issue 
of  the  applicability  of  the  APA  cited  two 
cases  in  support  of  its  proposition. 
Chelsea  Neighborhood  Ass'n  v.  United 
States  Postal  Service.  516  F.2d  378  (2d 
Cir.  1975):  and  National  Retired 
Teachers  Ass'n  v.  United  States  Postal 
Service.  430  F.  Supp.  141  (D.D.C.  1977), 
affd.  593  F.2d  1360  (D.C.  Cir.  1979). 
Chelsea  dealt  with  the  application  of  the 
National  Environmental  Policy  Act  to 
construction  projects  undertaken  by  the 
Postal  Service,  and  is  not  relevant  here. 
In  NRTA.  a  federal  district  court  did 
apply  the  APA  to  Postal  Service 
rulemaking,  but  coircluded  that  notice- 
and-comment  procedures  were 
unnecessary  in  the  promulgation  of  the 
challenged  regulation.  The  Court  of 
Appeals  for  the  District  of  Columbia, 
following  conventional  decisional 
principles,  found  it  unnecessary  to  reach 
the  question  of  APA  applicability,  as 
there  was  no  conflict  between  the  APA's 
requirements  and  the  challenged  action. 
Moreover,  in  a  lengthy  footnote,  the 
Court  restated  the  Postal  Service's 
arguments  against  APA  applicablility. 
Thus,  the  two  cases  cited  by  the 
commenter  do  not  form  a  persuasive 
basis  for  the  Postal  Service  to  alter  its 
long-standing  position  that  its 
rulemaking  activities  are  exempt  from 
the  APA,  a  position  for  which  there  is 
substantial  judicial  support.  See,  e.g.,  the 
more  recent  decision  of  the  Court  of 
Appeals  for  the  District  of  Columbia  in 
National  Easter  Seal  Society  v.  U.S. 
Postal  Service.  656  F.2d  754.  766-^8 
(1981). 

Although,  the  Postal  Service  is  exempt 
from  the  requirements  of  the  APA  in 
promulgating  this  regulation,  it  has  fully 
complied  with  those  requirements. 
Specifically,  the  Postal  Service  fully 
disclosed  the  "subjects"  and  "issues" 
involved  in  the  rulemaking.  To  repeat 
the  salient  effects  of  the  proposal,  the 
change  in  presortation  procedures 
presented  in  the  proposed  rule,  and 
adopted  in  this  final  rule,  is  an  option;  it 
has  no  effect  on  any  mailer  who  does 
not  wish  to  use  the  new  procedure,  nor 
does  it  affect  any  mailing  entered  under 
existing  provisions  of  the  Domestic  Mail 
Manual.  For  those  mailings  entered 
under  the  new,  optional  procedure,  the 
mailer  is  offered  simplified  mail 
preparation  requirements,  coupled  with 
requirements  related  to  eligible 
destinations,  OCR  readability  and 
minimum  levels  of  ZIP-i-4  addressing. 
These  are  the  effects  of  the  proposed 
rule,  and  of  the  final  rule,  and  they  have 
been  fully  set  out  by  the  Postal  Service, 
both  in  the  text  of  the  proposed  rule,  and 
in  the  accompanying  explanatory 
material.  See  51  FR  3079-85. 


The  commenter's  claim  that  the 
"probable  effects"  of  the  change  were 
not  disclosed  is  based  upon  a 
misunderstanding  of  the  effects.  The 
commenter  believes  that  adoption  of  the 
proposed  rule  will  lead  to  a  reduction  in 
presortation  discounts.  However,  as  is 
explained  above,  presortation  discounts 
are  based  upon  costs  avoided  by  the 
Postal  Service  through  presortation, 
rather  than  upon  a  measurement  of 
mailer  effort.  If  a  preparation 
requirement  does  not  contribute  to  cost 
savings  by  the  Postal  Service,  its 
elimination  can  have  no  adverse  effect 
upon  cost  avoidance.  Thus,  the  comment 
is  incorrect  in  assessing  the  eff'^cts  of 
the  proposed  and  final  rules.  Moreover, 
while  all  postal  rates  are  subject  to 
change,  any  such  changes  would  be 
made  pursuant  to  the  procedures  laid 
out  in  some  detail  in  chapter  36  of  title 
39. 

Finally,  given  the  commenter's 
misunderstanding  of  the  relationship 
between  preparation  requirements  and 
rate  discounts,  any  claim  by  the  Postal 
Service  that  such  effects  were  probable 
would  misrepresent  the  subjects  and 
issues  involved  in  the  rulemaking.  This 
would  be  contrary  to  the  purposes  of  the 
APA. 

5.  BeneHt  to  Current  ZIP +  4  Mailers 

Six  commenters,  all  representatives  of 
the  presort  service  bureau  industry, 
argued  that  the  three-digit  option  favors 
mailers  already  in  the  ZIP-f-4  program. 

This  is  not  the  basis  for  an 
"unfairness"  argument.  The  only 
advantage  mailers  who  have  already 
entered  the  ZIP-l-4  program  would  have 
is  the  fact  that  they  have  already 
converted  their  mailing  lists,  something 
that  other  Presort  mailers  are  free  to  do. 

6.  Mailstream  Separation  Concerns 

These  same  six  commenters  also 
argued  that  they  cannot  economically 
separate  mail  by  automated  and  non- 
automated  areas.  They  assert  this  would 
require  that  they  set  up  two  separate 
processing  streams,  a  procedure  they 
cannot  efficiently  accomplish.  In  related 
comments,  two  commenters  stated  that 
separating  mail  by  automated  and  non- 
automated  areas  would  be  too 
burdensome  and  suggested  that  the 
Postal  Service  offer  additional  discounts 
for  such  sortation. 

These  commenters  overlooked  one 
essential  aspect  of  the  proposed  rule — it 
is  optional.  Consequently,  those  mailers 
which  benefit  from  the  3-digit 
preparation  may  elect  it:  those  which  do 
not  benefit  may  decline. 


7.  Effect  on  Acceptance  Costs 

Six  commenters  also  argued  that  the 
proposed  rule  should  not  be  adopted 
because  it  will  cause  more  small  mailers 
to  separately  qualify  their  mailings  for 
Presort  rates  under  the  3-digit  option 
with  a  resultant  increase  in  acceptance 
costs. 

One  purpose  of  the  proposed  rule  is  to 
simplify  mailer  preparation,  thereby 
enhancing  the  ability  of  mailers  to 
prepare  additional  qualifying  Presort 
mail  pieces  bearing  the  ZIP -(-4  code.  The 
Postal  Service  anticipates  that  adoption 
of  the  3-digit  optional  preparation  rule 
will  encourage  new  Presort  ZIP +  4  mail 
volume.  If  this  proves  correct,  the 
resultant  cost  savings,  which  derive 
from  the  ability  to  process  this  mail  by 
automation,  should  be  worth  far  more 
than  whatever  additional  acceptance 
effort  such  new  mailings  might  cause.  It 
is  also  not  clear  that  acceptance  costs 
would  increase  as  these  commenters 
envision  because  optional  mailings  will 
have  far  fewer  separations  to  be  verified 
because  of  the  elimination  of  the  5-digit 
make-up  requirement. 

8.  Updating  the  List  of  Automated 
Facilities 

Two  commenters  asked  the  Postal 
Service  to  update  the  list  of  automated 
areas  on  a  regular  basis.  One 
commenter  further  suggested  that  the 
Postal  Service  delay  implementation  of 
the  optional  rule  until  more  facilities  are 
automated.  A  related  comment  also 
suggested  that  the  Postal  Service  test  the 
3-digit  preparation  procedures  for  a 
specific  period  before  permitting  them  to 
become  permanent  options. 

The  number  of  automated  facilities  is 
not  likely  to  increase  in  the  near  future 
because  the  next  scheduled  automation 
deployment  will  initially  put  more  OCRs 
in  currently  automated  facilities.  Thus, 
regular  updates  are  not  necessary  at  this 
time.  For  the  same  reason,  delaying 
implementation  of  the  proposed  rule  is 
not  warranted.  When  the  number  of 
automated  facilities  increases 
significantly,  the  Postal  Service  will 
issue  an  update,  and  if  the  number  of 
new  automated  facilities  increases 
rapidly  at  some  time,  regular  updates 
may  be  necessary. 

With  regard  to  the  suggestion  that  the 
rule  be  issued  on  a  temporary  basis, 
such  experimental  or  temporary 
implementation  can  be  useful  where  a 
new  rule  might  create  both  new 
burdens,  for  mailers  or  the  Postal 
Service,  and  advantages.  During  the 
interim  period  the  burdens  and 
advantages  could  be  weighed.  In  this 
case,  the  new  rule  merely  provides 
optional  mail  preparation  procedures 


which  mailers  may  decline;  it  places  no 
new  requirements  on  mailers.  Moreover, 
the  rule  will  increase  Postal  Service 
efficiency  because  it  eliminates  the  need 
for  combining  small  packages  of  5-digit 
presorted  mail  prior  to  their  entry  into 
the  Postal  Service's  automated 
machinery.  Because  the  rule  will  place 
no  new  burdens  on  mailers  and  will 
serve  to  increase  Postal  Service 
efficiency,  there  is  no  need  for  an 
experimental  period. 

9.  Further  Discounts  for  Bar  Coding 

Two  commenters  asked  the  Postal 
Service  to  offer  discounts  for  mail 
presented  with  mailer-applied  bar 
codes. 

Although  this  idea  has  merit,  it  is  not 
part  of  the  current  proposed  rule  and  the 
Postal  Service  will  not  act  on  it  at  this 
time.  However,  the  Postal  Service 
considers  this  concept  worthy  of  further 
study. 

10.  Mail  Acceptance  of  Optional 
Mailings 

One  commenter  asked  that  we  modify 
the  mailing  cycle  concept  described  in 
the  proposal  to  permit  mailers  who 
present  mail  from  the  same  mailing  list 
on  several  different  days  to  present  mail 
under  the  optional  rule  on  some  days 
and  to  present  regular  3-  and  5-digit 
presorted  mail  other  days. 

The  proposed  rule  was  drafted  to 
permit  the  mailer  to  define  its  own 
mailing  cycle.  The  intent  of  the  rule  is  to 
allow  mailers  substantial  flexibility.  The 
commenter's  particular  question  is  a 
narrow  technical  one  and  the  Postal 
Service  will  contact  the  commenter  and 
determine  if  its  procedures  can  be 
accommodated. 

11.  Alternative  Proposal 

One  commenter  suggested  that 
optional  rule  mail  be  prepared  in  a 
different  manner;  local  ZIP -(-4  Presort 
mail  would  continue  to  be  sorted  to  5- 
digits  and  non-local  mail  would  be 
prepared  to  3-digit8,  with  no  separation 
for  mail  destined  for  automated  or  non- 
automated  areas. 

This  suggestion  is  not  appropriate 
under  the  mail  processing  procedures  for 
ZIP-(-4  Presort  mail  as  explained  in  the 
proposed  rule.  There  is  no  purpose  for 
Presort  ZlP-i-4  mail  to  be  presented  in  5- 
digit  packages  when  it  destinates  at  an 
automated  facility.  Presort  ZIP -(-4  mail 
presented  in  3-digit  groupings  can  be 
sorted  to  carrier  route  with  the  same 
automated  handlings  as  5-digit  sorted 
mail.  Moreover,  the  Postal  Service  does 
not  want  to  encourage  the  presentation 
of  3-digit  sorted  ZIP -(-4  mail  at  non- 
automated  facilities  because  such 
facilities  would  need  to  use  extra  LSM 


or  manual  handlings  to  sort  this  mail  to 
carrier  routes. 

12. 85  Percent  Commingling  Limit 

Four  commenters  requested  that  the 
Postal  Service  relax  the  proposed 
requirement  that  85  percent  of  3-digit 
option  ZIP -I- 4  mail  contain  correct 
ZIP -(-4  codes. 

As  was  explained  in  the  proposed 
rule,  the  Postal  Service  requires  a  high 
minimum  ZIP+4  addressing  level  for  3- 
digit  optional  mailings  to  minimize  the 
amount  of  non-ZIP-l-4  Presort  mail  that 
must  be  sorted  back  to  the  5-digit  level. 
Prior  to  the  issuance  of  the  proposed 
rule,  the  Postal  Service  considered  the 
appropriate  level  for  minimum  ZIP -(-4 
addressing  standards.  The  goal  was  to 
establish  a  level  that  would  be 
"consistent  with  the  match  rates  that 
mailers,  with  well-maintained  address 
lists,  might  reasonably  expect  to  achieve 
using  state-of-the-art  software  available 
at  the  time."  See  51  FR  3081.  To  this  end, 
the  Postal  Service  "examined  its  manual 
list  conversion  experience,  studied  the 
current  state  of  the  conversion  software 
market,  and  surveyed  those  customers 
that  are  currently  entering  ZIP -<- 4 
Presort  mail."  Id.  The  results  of  these 
inquiries  indicated  that  an  85  percent 
level  was  appropriate. 

As  noted  in  the  proposed  rule,  the 
survey  showed  that,  of  Presort  mail 
entered  under  the  ZIP -(-4  program.  97 
percent  of  the  volume  is  entered  in 
mailings  at  or  above  an  85  percent 
ZIP -1-4  addressing  level.  In  addition, 
there  was  little  improvement  in  the  mail 
volume  or  the  number  of  mailers 
qualifying  for  the  ZIP -1-4  Presort 
program  at  a  minimum  qualifying 
percentage  of  80  percent;  but  mail 
volume  and  the  number  of  qualifying 
mailers  decreased  rapidly  when  the 
minimum  qualifying  percentage  was 
increased  to  90  percent.  The  Postal 
Service  determined  similar  results  from 
its  experience  with  its  manual  list 
conversion  service.  The  contractor's 
average  conversion  rate  was  87  percent. 
Consequently,  the  Postal  Service 
proposed  an  85  percent  ZIP -1-4 
addressing  level  for  3-digit  option  mail. 
Although  several  commenters  argue 
that  this  level  is  too  hi^h,  they  present 
no  reason  to  believe  that  with  efforts 
similar  to  those  exerted  by  other  current 
users  and  the  Postal  Service's  list 
conversion  contractor  they  cannot  also 
achieve  an  85  percent  ZIP+A  addressing 
level.  Thus,  we  continue  to  believe  that 
the  85  percent  level  is  an  appropriate 
balancing  of  Postal  Service  operalitinal 
needs  and  mailer's  ability  to  comply. 
Consequently,  it  will  be  retained. 
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Moreover,  as  described  below,  the 
Postal  Service  is  extending  full 
commingling  for  regular  ZIP  +  4  Presort 
mail.  Consequently,  those  mailers  whose 
conversion  efforts  have  not  yet  achieved 
85  percent  ZlP+4  addressing  levels  may 
continue  to  present  Presort  mail  under 
the  current  rules.  The  3-digit  option  is 
restricted  to  those  mailers  whose 
superior  ZlP+4  conversion  efforts 
provide  the  Postal  Service  with  the     , 
increased  efficiency  of  higher  ZIP  +  4 
addressing  levels. 

13.  General  Waiver  of  Commingling 
Requirement 

Six  commenters  asked  that  the  Postal 
Service  extend  the  general  waiver  of  the 
commingling  requirement  for  regular 
(non-optional)  ZIP+4  Presort  mail. 

In  1985.  the  Postal  Service  amended 
its  regulations  to  allow  full  commingling 
of  regular  and  ZIP+4  Presort  mailings  in 
order  to  lessen  the  financial  impact 
upon  Presort  mailers  caused  by  their 
difficulty  in  obtaining  complete 
matching  of  their  mailing  lists  with  the 
ZIP+4  directory.  At  that  time,  the  Postal 
Service  waived  the  ZIP  +  4  coding 
requirement  until  April  6. 1986.  50  FR 
13569-73  (April  5. 1985).  In  response  to 
these  comments  and  many  more  that 
have  been  received  outside  of  the 
rulemaking  process,  the  Postal  Service 
decided  that  a  continuation  of  this 
waiver  was  warranted  because  many 
mailers  have  not  yet  attained  a  high 
match  rate  and  others  are  currently  in 
the  process  of  converting  to  the  ZIP+4 
usage.  This  extension  will  give  these 
mailers  additional  time  to  improve  their 
conversion  efforts.  The  waiver  will 
apply  only  to  those  ZIP+4  Presort 
mailers  who  do  not  or  can  not  use  the 
optional  preparation  procedures 
adopted  by  this  final  rule.  As  noted  in 
item  12  above,  optional  procedure 
mailers  must  meet  an  85  percent  ZIP+4 
addressing  minimum.  Recently,  the 
Postal  Service  announced  in  the  Postal 
Bulletin  that  the  waiver  would  be 
extended.  We  are  including  with  this 
final  rule  an  amendment  to  Domestic 
Mail  Manual  §§  365.2  and  365.3  to 
reflect  that  the  waiver  will  now  be 
extended  until  at  least  January  1, 1987. 

14.  Nonpresort  Commingling 

One  commenter  suggested  that  the 
Postal  Service  permit  commingling  of 
ZIP  +  4  addressed  nonpresort  mail  with 
5-digil  ZIP  Code  addressed  nonpresort 
mail. 

This  suggestion  is  not  directly 
relevant  to  the  current  rulemaking  which 
only  concerns  the  ZIP+4  Presort  mail. 
Thus,  we  do  not  address  it  here. 
However,  this  idea  has  merit  and  will  be 
given  further  study. 


15.  Cost  Justification  for  the  ZIP+4 
Discounts 

One  commenter  questioned  the  cost 
justification  for  the  ZIP+4  discounts 
currently  being  offered,  and  implied  that 
any  future  discount  proposals  should  be 
subjected  to  close  scrutiny.  These  views 
are  essentially  general  complaints  and 
observations  about  the  postal 
ratemaking  process,  not  comments 
specifically  addressed  to  the  subject 
rulemaking.  Consequently,  the  Postal 
Service  will  not  address  them  here. 

A  number  of  editorial  changes  have 
been  made  in  the  preparation  of  the 
final  rule.  Within  section  365.431(b),  the 
explanation  of  the  additional  postage 
necessary  for  residual  pieces  not 
physically  separated  or  described  by  a 
print-out  has  been  clarified.  In  addition, 
throughout  the  text  of  the  final  rule,  the 
appropriate  General  Manager  of  the 
Rate  and  Classification  Center  has  been 
substituted  for  the  General  Manager. 
Accounting  and  Revenue  Protection 
Division.  Finally,  citation  errors  and 
other  errors  have  been  corrected. 

Ordinarily  when  the  Postal  Service 
seeks  comment  on  a  proposed  change  in 
its  rules,  it  publishes  the  final  rule  not 
less  than  30  days  before  its  effective 
date.  In  this  case,  however,  we  believe  it 
is  appropriate  to  alter  that  practice, 
since  the  final  rule  does  not  impose  any 
new  requirement  on  mailers,  but  rather 
offers  an  additional  option  to  those 
mailers  who  wish  to  use  the  new 
procedure.  For  this  reason,  the  effective 
date  is  delayed  only  as  long  as 
necessary  for  the  Postal  Service  to  ready 
itself  to  offer  the  option.  Accordingly, 
the  Postal  Service  hereby  adopts  the 
following  final  regulations  on  this 
subject  as  an  amendment  to  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 
PART  11 1-1  AMENDED] 

1.  The  authority  citation  for  39  CFR 
111  continues  to  read  as  follows: 

Authoritv:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401.  404.  407,  408,  3001-3011,  3201-3219,  340*- 
3405,  3621.  5001:  42  U.S.C.  1973cc-13, 1973cc- 
14. 

PART  122— ADDRESSES 

2.  In  122.6.  add  new  Exhibits  122.63m. 
122.63n  and  122.63o  to  read  as  follows: 

122.6    ZIP  Code  System 

***** 

.63    Assignment  of  ZIP  Codes 


Exhibit  122.63m.— 3-Digit  Ubeling  List  for 
Optional  Combined  ZIP-t-4  and  Presort- 
ed First-Class  Mail 

[ZIP  CtxJes  authofiMd  lot  mclusior  m  pcogfam  as  angle  ZIP 
Coded  trays  Firsi  noe  o(  tray  laoel  lo  mciuoe  tne  aopropo- 
aie  3^*5^1  ZIP  Cooe  prefix  reflecting  the  tray's  contents  J 


3-<kgfi  ZIP  Code  prefix 


017.  020-022 .. 

018.  019 


027-029 

030-034 

060-061 ..._ 

063-066.- 

070-073 

074.  075.  078 

076 

oeo-064  DSa  Jersey.  NJ  3- 
dzip 

065-O87 

088.089 - 

100-102 

104 - - 

105- toe 

112 

113 - 

114 - _ 

115 - 

117.  lie - 


120-123 

130-132 

140-143 

144-146 

150-152 - 

170-172.  178 

180-181.  183 

189,  193.  194 

190.  191 — 

197-199 - 

200,202-205 

206-209 ~ 

210-212.214.219 

220-223 

224.  225,  230-232.  238.. 

233-237 

250-253 

270-274 

275-277 

280-282 

290-292 

297 _ 

300-303 

320.  322 

327-329 

330-332 

333 ~ - 

334 


335-337.342 

350-353.  355. 

360.  361 -_.. 

370-372 

380-381.  386....- 

390-392 

400-402 

410 ; 

430-433 — 

434-436 

440.  441 '. 

442.  443 

450-452 

453-455 — 

460-462 

470 

471 

480.  483 

481,  482 

488.  489 

490.491 

493-495 — 

500-503 

515.  516 

530-534 — .- 

535-538 — . 

540.  550.  551...- 

553.  554 

600-603 

604.  605 

606 

620,  622 

625-627 


630.631,633 

640.641,660-662.. 


Latwl  for  SHHite  ZIP  Coded 
tray 


Boston.  MA  3-0  ZIP 
MKMesei-Essex,     MA     : 

ZIP 
Pnxndence.  Rl  3-D  ZIP 
Manchester,  NH  3-0  ZIP 
Hiflford,  CT  3-D  ZIP ' 
New  Haven,  CT  3-D  ZIP 
Newark,  NJ  3-0  ZIP 
Palerson,  NJ  3-D  ZIP 
Hackensadi.  Hi  076 


Trenton,  NJ  3-D  ZIP 
New  BnjnswK*.  NJ  3-D  ZIP 
New  Yort>.  NY  3-0  ZIP 
Bronx.  NY  104 
Westchester,  NY  3-0  ZIP 
Brooktyn.  NY  112 
Pkjshmg.  NY  1 13 
Jamaica,  NY  1 14 
W.  Nassau,  NY  115 
HicksvUle.  NY  3-D  ZIP 
Akany,  NY  3-D  ZIP 
Syracuse.  NY  3-D  ZIP 
Buftaki,  NY  3-D  ZIP 
Rochester.  NY  3-D  ZIP 
Pittsburgh,  PA  3-D  ZIP 
Hamsburg,  PA  3-0  ZIP 
Lahigh  Valley,   PA  3-D  ZIP 
Southeast  em,  PA  3-D  ZIP 
Philadelonia.  PA  3-D  ZIP 
WiliTdngion.  DE  3-D  ZIP 
Washington.  DC  3-D  ZIP 
Piwwa  Georges,  MO  3-D  ZIP 
BaHmore,  MD  3-D  ZIP 
No  Virginia.  VA  3-D  ZIP 
Richmond,  VA  3-D  ZIP 
Hampton  Roads,  VA  3-D  ZIP 
Chwieslon,  WV  3-D  ZIP 
Greensboro.  NC  3-D  ZIP 
Raleigh.  NC  3-D  ZIP 
Chanotle,  NC  3-D  ZIP 
CokjnOia.  SC  3-D  ZIP 
Chartotte,  NC  297 
Atlanta.  GA  3-D  ZIP 
Jacksonvitle.  FL  3-0  ZIP 
Orlando,  FL  3-D  ZIP 
Miami,  FL  3-D  ZIP 
Ft  Lauderdale  333 
W  Palm  Beach.  FL  334 
Tampa,  FL  3-0  ZIP 
Birmngham.  AL  3-D  ZIP 
Montgonrwy.  AL  3-D  ZIP 
NashviHe.  TN  3-D  ZIP 
MeiTVhe.  TN  3-D  ZIP 
Jackson.  MS  3-D  ZIP 


LouBvitle.  KY  3-D  ZIP 
Cincinnati,  OH  410 
Columbus.  OH  3-D  ZIP 
Toledo.  OH  3-D  ZIP 
Ctevetand.  OH  3-D  ZIP 
Akron.  OH  3-0  ZIP 
Cincinnati.  OH  3-D  ZIP 
Daylon,  OH  3-0  ZIP 
mdianvolis.  IN  3-D  ZIP 
Cincamali.  OH  470 
Louisville.  KY  471 
Royal  Oak.  Ml  3-D  ZIP 
Detroit.  Ml  3-D  ZIP 
Lansing,  Ml  3-D  ZIP 
Kalamazoo,  Ml  3-D  ZIP 
Grand  Rapids.  Ml   3-0 
Des  Moines,  lA  3-D  ZIP 
Omaha,  NE  3-D  ZIP 
Milwaukee.  Wl  3-0  ZIP 
Madison,  Wl  3-D  ZIP 
Saint  Paul  MN  3-0  ZIP 
Mmneacolis.  MN  3-D  ZIP 


ZIP 


No    Suburban.    IL    3-0 
So    Suburban.   IL   3-D 
Chicago.  IL  606 
St  Lows.  MO  3-D  ZIP 
SonngfieM.  IL  3-0  ZIP 
St  Lous.  MO  3-D  ZIP 
Kansas   C-iy.    MO   3-0 


ZIP 

ZIP 


ZIP 


Exhibit  1  22.63m.— 3-Digit  I-ABELing  List  for 
Optional  Combined  ZIP+4  and  Presort- 
ed First-Class  Mail— Continued 

(ZIP  Codes  authonied  lor  inclusion  in  program  as  single  ZIP 
Coded  trays  Firsi  Ine  ol  tray  label  to  include  the  appropn- 
ale  3-<3tgK  ZIP  Code  prefix  reflecting  the  tray's  contents  ] 


3KJigit  ZIP  Code  prefix 


670-672 

680.681..- - - 

700.  701 

707,  708 

720-722 „.- 

723 — 

730,  731 .., 

740.  741.  743 

750-753 

760.  761.  764 

770-772.  774,  775 .. 

780-782.  788 

786.  787.  789 

800-804 

835,  838 

840,  841,  843.  B44- 

850.  852.  853 

855,  856.  857 

870-872.875 

900 

902-905 

906-906 


Label  for  single  ZIP  Coded 
tray 


910-912- 
913-916... 
917,  9ie.. 

920,  921 

923-925 

926-926 

936,  937 

940,  941.  943,  944- 

945-948 — 

950,  951., 
962,  953.... 
956-958..- 
967-9 
970-972- 

980,  9ei.. 

983,984- 

966 

990-992.. 


WKhita,  KS  3-D  ZIP 
Ontaha.  NE  3-0  ZIP 
New   Orleans.    LA   3-D   ZIP 
Baton  Rouge.  LA  3-D  ZIP 
Little  Rock.  AR  3-D  ZIP 
(Memphis,  TN  723 
Oklahoma  City,  OK  3-0  ZIP 
Tuba.  OK  3-D  ZIP 
Dallas,  TX  3-0  ZIP 
Fort  Worth,  TX  3-0  ZIP 
Houston.  TX  3-D  ZIP 
San  Antonio,  TX  3-D  ZIP 
Austin,  TX  3-D  ZIP 
Denver.  CO  3-D  ZIP 
Spokane,  WA  3-D  ZIP 
Salt  Lake  Oty.  UT  3-D  ZIP 
Phoemx.  AZ  3-D  ZIP 
Tucson,  AZ  3-D  ZIP 
Atxiquerque,  NM  3-D  ZIP 
Los  Angeles.  CA  900 
mglewood.  CA  3-D  ZIP 
Long  Beach.  CA  3-D  ZIP 
Pasadena.  CA  3-0  ZIP 
Van  Nuys,  CA  3-D  ZIP 
Alhambra.  CA  3-D  ZIP 
San  Diego,  CA  3-D  ZIP 
San  Bamadmo.  CA  3-D  ZIP 
Santa  Ana,  CA  3-D  ZIP 
Fresno,  CA  3-D  ZIP 
San  Francisco.  CA  3-0  ZIP 
Oakland,  CA  3-D  ZIP 
San  Jose.  CA  3-D  ZIP 
S»ocWon,  CA  3-0  ZIP 
Sacramento.  CA  3-D  ZIP 
Honokjki.  HI  3-D  ZIP 
Portland.  OR  3-D  ZIP 
Seattle.  WA  3-0  ZIP 
Tacoma,  WA  3-D  ZIP 
Portland,  OR  886 
Spokane.  WA  3-D  ZIP 


Exhibit  122.63N— Sectional  Center  Facili- 
ty (SCF)  Labeling  List  for  Optional 
Combined  ZIP+4  and  Presorted  First- 
Class  Mail— Continued 

[ZIP  Codes  Authonzed  for  SCF  Tray  Make-Upl 


Exhibit  122.63N.— Sectional  Center  Facili- 
ty (SCF)  Ubeung  List  for  Optional 
Combined  ZIP+4  and  Presorted  First- 
Class  Mail 

[ZIP  Codes  Authorized  lor  SCF  Tray  Make-Up) 


SHSgil  ZIP  Cnrie 
prefix 

1  abal  (or  SCF  tray 

017  020-022 

SCF  Boston,  MA  020 

018  019         

SCF  Middlesax-Essex.  MA  018 

027-029 _ 

030-034...- 

060  061     

SCF  Providence.  Rl  028 
SCF  Manchester.  NH  030 
SCF  Hartford.  CT  060 

063-066      

070-073 

074  075,  078  

SCF  Palerson.  NJ  074 

080-064 - 

oe»-oe7 - 

oee  069    

SCF  So  Jersey.  NJ  060 
SCF  Trenton,  NJ  065 

100-102 

tos-ioe     

New  York,  NY  100 

SCF  Westchester.  H^  105 

117  lie    

SCF  Hicksvile.  NY  117 

120-123 

SCF  Atoany.  NY  120 

130-132 

140-143          

SCF  Syracuse.  MY  130 
SCF  Buftato.  NY  140 

144-146    

SCF  Rochester,  NY  144 

150-152 

170-172    178        

SCF  Pittsbwgh,  PA  150 
SCF  Hamsburg.  PA  170 

180.  181.  183. — 

189  193   194 

SCF  Lehigh  Valley.  PA  180 
SCF  Southeastern,  PA  189 

190  191    

SCF  Pf»ladelph«,  PA  190 

197-199    

200.  202-205 

206-209 

210-212,214.219 

220-223     

Washington.  DC  200 
SCF  Pnnce  Georges.  MD  207 
SCF  Baltimore.  MO  210 
SCF  No  V»ginia,  VA  220 

224.  225.  230-232. 

238. 
233-237 _.- 

SCF  Richmond,  VA  230 
SCF  Hampton  Roads,  VA  233 

3.digH  ZIP  Code 
prefix 


250-253 

270-274 

275-277 

280-282 — 

290-292 

297 

300-303 

320,  322 

327-329 

330-332 

335-337,  342 

350-353.  355 

360,  361 

370-372 

380,  381.  386 

390-392 

400-402 ™ 

410 

430-433 

434-436 — 

440,  441 

442,  443 

450-452 _. 

453-455 

460-462 

470 

471 

480,  483 , 

481,482 

488.  489 

490,  491 

493-495 

500-503 

515,  516 

530-534 

535-538 


Label  lor  SCF  tray 


540.550.551 

553.  554  ...- 

600-603 - 

604,  605 - 

620.622 

625-627 

630.631.633 

640,641,660-662... 

670-672 

680.  681  .- 

700,  701 

707,  706 

720-722...- -.. 

723 

730,  731 — 

740,  741,  743 

750-753 _ 

760.761,764- 

770-772.774,775... 

760-782,  788 

786,  787.  789 

800-804 

835,  838 

840,841,843.844... 

850,  852,  853 

855,  856,  857 

670-872.  875 

902-905 

906-906 

910-912...- 

813-916 _ 

917.918 

920.  921 

923-925 — 

926-928 -.. 

936,  937 _ 

940,  941.  943.  944,. 

945-948 

950.  951 

952.  953 .' 

956-958 

967-969 

970-972 

980,  961 

963.  964 

966 

990-992 


SCF  Charleston.  WV  250 
SCF  Greensboro.  NC  270 
SCF  Raleigh.  NC  275 
SCF  Charlotte.  NC  280 
SCF  Columbia.  SC  290 
SCF  Charlotte,  NC  280 
SCF  Atlanu.  GA  330 
SCF  Jacksonville,  FL  320 
SCF  Orlando.  FL  327 
SCF  MMm.  FL  330 
SCF  Tampa.  FL  335 
SCF  Birmingham.  AL  350 
SCF  Montgomery.  AL  360 
SCF  Nashville,  TN  370 
SCF  Memphis,  TN  380 
SCF  Jackson,  MS  390 
SCF  Louttville,  KY  400 
SCF  Cincinnati,  OH  450 
SCF  Cokimbus,  OH  430 
SCF  Toledo.  OH  434 
SCF  Cleveland.  OH  440 
SCF  Akron.  OH  442 
SCF  Cincinnati.  OH  450 
SCF  Daylon,  OH  453 
SCF  Indianapolis,  IN  460 
SCF  Cincinnati,  OH  450 
SCF  Lousville.  KY  400 
SCF  Royal  Oak.  Ml  480 
SCF  OetrolL  Ml  481 
SCF  Unsmg.  Ml  488 
SCF  Kalamazoo.  Ml  490 
SCF  Grand  Rapids.  Ml  493 
SCF  Des  Moines,  lA  500 
SCF  Omaha.  NE  680 
SCF  Milwaukee.  Wl  530 
SCF  Madison.  Wl  535 
SCF  Saint  Paul,  MN  550 
SCF  Minneapolis,  MN  553 
SCF  No.  Suburban,  IL  600 
SCF  So.  Suburban,  IL  604 
SCF  St.  Louis.  MO  630 
SCF  SpnngfieM,  IL  625 
SCF  St  Lous,  MO  630 
SCF  Kansas  City,  MO  640 
SCF  Wichrta,  KS  670 
SCF  Omaha.  NE  680 
SCF  New  Orleans,  LA  700 
SCF  Baton  Rouge,  LA  707 
SCF  Little  Rock,  AR  720 
SCF  Memphis.  TH  380 
SCF  Oklahoma  City,  OK  730 
SCF  Tulsa.  OK  740 
SCF  Dallas,  TX  752 
SCF  Fort  Worth,  TX  760 
SCF  Houston,  TX  770 
SCF  San  Antonio.  TX  780 
SCF  Austin,  TX  786 
SCF  Denver,  CO  800 
SCF  Spokane,  WA  990 
SCF  Sail  Lake  City,  UT  840 
SCF  Phoenix,  AZ  852 
SCF  Tucson,  AZ  856 
SCF  Albuquerque,  NM  870 
SCF  Inglewood,  CA  902 
SCF  Long  Beach.  CA  907 
SCF  Pasadena,  CA  910 
SCF  Van  Nuys,  CA  913 
SCF  Alhambra.  CA  917 
SCF  San  Oiego.  CA  920 
SCF  San  Bemadmo.  CA  923 
SCF  Santa  Ana.  CA  926 
SCF  Fresno.  CA  936 
SCF  San  Franoaco.  CA  940 
SCF  Oakland.  CA  945 


SCF  San  Jose.  CA  950 
SCF  Stockton.  CA  952 
SCF  Sacramento.  CA  956 
SCF  HonokikJ.  HI  967 
SCF  Portland.  OR  970 
SCF  Seattle.  WA  960 
SCF  Tacoma.  WA  983 
SCF  Portland,  OR  970 
SCF  Spokane.  WA  990 


EXHIBIT  122.630.— Area  Distribution  Cen- 
ter (ADC)  Labeung  List  for  Optional 
Combined  ZIP-i-4  and  Presorted  First-Class 
Mail 

ZIP  Codes  Auttxjrized  lor  ADC  Tray  Make-Up 


3.d9t  ZIP  Code  prefix 


017-022 - 

080.061.063-086 

070-075.  078.  068,  089. 

080-067 - 

100-102,104 

112-115.  117.  118 

140-146 

180,    181.    183,    189. 
181.  193.  194. 

206-212,214,219 

220-225 

230-236 

270-277 


190. 


Label  for  ADC  tray 


290-292,  297 „ 

327-329.  334 ..,..- 

330-333 

430-436 

430-443 

450-455.470 

480-483.  488,  489 

490.491.493-496 

530-538 

620,  622,  625,  627. 
631,633. 

700.  701.  707,  708 

780-782,  786-789 ..-.. 

850.  852.  853.  855-857 

902-908.  910-918 

920.  921.  923-928 

936,  937.  950-953.  956-958 

940.  941,  943-948 

980.  981.  963.  964 


630, 


DIS  Boston.  MA  020 
DIS  Haniord.  CT  060 
DIS  NcwarV    NY  070 
DIS  So  Jersey.  NJ  060 
DIS  New  York,  NY  100 
DIS  JF  Kennedy,  NY  003 
DIS  Butlak),  NY  140 
DIS  Phiiadelpha,  PA  190 

DIS  Baltimore.  MD  210 
DIS  No  Virgmia,  VA  220 
DIS  Richmond,  VA  230 
DIS  Greensboro.  NC  270 
DIS  Cokjmbia.  SC  290 
DIS  Ortando.  FL  327 
DIS  Mnmi.  FL  330 
DIS  Cohjmbia  OH  430 
DIS  Cleveland.  OH  440 
DIS  Cincinnati.  OH  450 
DIS  Detroit,  Ml  481 
DIS  Grand  Rapids.  Ml 
DIS  Milwaukee.  Wl  530 
DIS  St  Lous,  MO  630 


493 


DIS   New   Orleans,   LA   700 
DIS  San  Antonio,  TX  780 
DIS  Phoenix,  AZ  852 
DtS  LAX-A,  CA  900 
DIS  LAX-B.  CA  901 
DIS  San  Frandsca.  CA  942 
DIS  San  Franeaco.  CA  940 
DIS  Seattle.  WA  960 


PART  365— COMBINED  PRESORT 
MAIUNGS 

3.  In  365,  delete  365.35  and  365.36; 
renumber  365.37  and  365.38  as  365.35 
and  365.36;  revise  365.1,  365.2  and  365.32 
and  add  new  365.4  and  365.5  to  read  as 
follows: 

365.1  General.  In  order  to  maintain 
the  level  of  presortation  for  Presort 
mailings  that  have  been  converted  to 
use  of  ZIP+4  codes,  mailers  may 
combine  ZIP+4  Presort  First-Class  Mail 
(bearing  A  ZIP+4  code)  (see  368)  and 
regular  Persort  First-Class  Mail  (bearing 
a  five-digit  ZIP  Code)  (see  367),  under 
the  conditions  in  365  and  366.  Only 
those  pieces  which  bear  a  ZIP+4  code 
are  eligible  for  ZIP+4  rates. 

365.2  Conversion  Transition  Period. 
Until  at  least  January  1. 1987.  mailers 
who  do  not  use  the  optional  procedures 
in  366  are  permitted  to  fully  combine 
ZIP+4  Presort  First-Class  Mail  and 
regular  Presort  First-Class  Mail.  Except 
as  provided  in  365.31,  no  minimum 
number  of  ZIP+4  addressed  pieces  is 
required  for  these  mailings. 

365.3    Requirements  for  Combined  ' 
Presort  Mailings 
***** 

.32    All  pieces  which  do  not  bear  a 
ZIP+4  code  must  bear  a  five-digit  ZIP 
Code.  Pieces  mailed  at  the  ZIP+4  rates 
must  meet  all  the  ZIP +4  mailing 
requirements  of  324.  For  mailings 
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presenlied  under  365.?.  f^ose  preces 
which  are  nrailecFal  rates  ottier  than 
ZIP+4  rates  need  not  meet  the 
requirements  of  324.3  through  324.6. 

•        *-*** 

365.4    I^fBge  Payment 

.41     General 

Maii^igs  under  iNs  section  a<  the  rime 
of  acsspiance  must  be  accompanied  by 
docuawntalion  supporting  mailing 
stefments  which  are  reqiiiTed'  by  362:4. 
The  type  of  documents  Dequired  to 
support  mailing  statfements  are  Rsted  in 
365.42  and  365.43  below.  Documentation 
requirements  differ  when  postage  is 
affixed  to  each  piece  in  the  maiiing  and 
when  the  ZIP +4  rate  pieces  are 
physicafly  separated  from  other  pieces 
in  thft  mailing. 

.4?    Correct  Pbrtige  Affixed  t*  Each 
Piece.  For  Ae  Ptesorted  position  of  the 
mailing,  the  mailetinay  affix  the 
applicabfc  Z!P+4  postage  to  each  piece 
ikat  bears  a  ZlP+4  code,  and  affix  the 
applicable  Presort  First-Class  postage 
rate  to  each  piece  that  bears  a  5-digit 
ZIP  Cods.  For  die  Ksidual  portion,  the 
maitbr  may  afffce  the  applicable  ZIP +4 
nonpreaorfc  rate  to  each  piece  that  bears 
a  ZiP+4code  and  affix  the  applicable 
full  First-Class  rate  to  each  piece  that 
bears  a  5-digit  ZIP  Code  without 
submitting  any  additional 
documentation  other  than  the  mailing 
statement 

.43    ZIP -I- 4  Rate  Affixed  to  All  Pieces 
or  Postage  Paid  by  Permit  bnprint 

.431     Conditions. 

The  maifermay  use  a  permit  4mprint 
or  affix  the  ZIF-t-*  rate  to  all  pieces 
under  the  following  conditions: 

a.  If  the  ZIP  +  4  code  pieces  are 
physically  separated  from  all  5-digit  ZIP 
cocfed  pieces,  no  additional 
cfccumentation  sther  than  the  mailing 
statement  is  required.  Hewever,  the 
residual  porWon  «rf  the  mailing  (see 
36«.12)-m«st  be  trayed  separately  from 
the  Presorted  portion*  and  each  rate 
category  in  the  resfdual  portion- mast  be 
divided  inOagroupB  of  lOO  pieces  f«r 
pvstage  verifi«a<iion,  or 

b.  if  the  2H*  -t-  4  coded  pieces  are  not 
physicaiiy  separated  from  dl  S'dRgit  ZIP 
coded  pieces,  a  listing  must  be 
presented  at  the  time  of  maiiing  showing 
by  5-digit  and  3-digit  ZIP  Code 
separation  the  number  of  pieces  which 
qualify  for  the  Presort  First-Clas&rate 
and  the  number  of  pieces  which  qualify 
for  the  Presort  ZIP  -t-  4  rate.  A  summary 
must  also  be  provided  showing  the 
number  of  pieces  which  quaRfy  hr  each 
rate  category,  the  aioaunt  of  postage  chie 
for  each  rate  catBgory  and:  the  Mtal 
postage  due  for  tn  maJhng.  The 

'    difference  between  the  ZIP  +  4  Presort 


postage  affixed  to  all  pieces  in  the 
mailing  bearing  a  5-dfgit  ZfP-Code-and 
the  Prestjrt  First-Class  postage  must  be 
paid  at  the  time  of  maihng:  In  additfon.  a 
print-o«t'iiMiSt  be  presented  for  the 
residual  portion  if  the  ZH*^  -I-  ♦  coded 
pieces  are  not  physically  separated  ft-om 
the  other  pieces  and  the  mailer  wishes 
to  pay  theZlF  -t-  4  (nonpresort^rate-fcr 
the  ZIP  +  4  coded  pieces.  If  the  mailer  is. 
unable  to  physically  separate  the  ZW"  -f 
4  coded  pieces,  or  is  unable  to  prepare  a 
print-out  foe  the  residuak  portion,  he  saay 
pay  4  cents  per  piece  in  addition  to  the 
amount  affixed  to  each  piece  in  the 
residual  portiom  m 

c.  If  the.  mailer  is  unable  to  meet  the 
requirements  of  365.42.  365.431a  or 
365.431b.  a  summary  listing  i«  reqaired 
for  each  mailing  Dst  showing  the  number 
of  pieces  bearing  a  ZIP  -I-  4  code  and.  the 
number  bearing  a  5-digit  ZIP  Code, 
provided  the  mailer  has  received  wiatte& 
authorization  in  accordance  with 
365.434-365.436  from  the  General 
Manager,  Rates  and  Classification 
Center,  for  the  area  where  mailings  will 
be  submitted. 

.432    Applications 

The  mailer's  request  must  be 
submitted  to  the  postmafltter  of  the  office 
of  mailing,  and  it  must  include: 

a.  Mailer's  name,  addzess  and 
telephone  number. 

b.  Name  of  post  office  where  mailings 
will  be  presented. 

c.  Frequeney  of  mailing. 

d.  Estimated  volume  per  mailing. 

e.  An  explanation  of  the  reason  the 
mailer  is  unable  to  comply  with  365.42, 
365.431a  and  365.431b. 

f  An  explanation  of  the  procedures 
used  to  develop  summary  listings. 

g.  Sample  Gopies  of  documents,  such 
as  computer  print-outs  and  records  of 
postage  meter  readings  that  can  be 
reviewed  toisubstaniaatc  the  maiter's 
claim. 

.433    Recommendation 

Before  recommending,  approval  or 
disapproval;  the  postmaster  or  his 
designated  representStiire  will: 

a.  Maka  an  onsite  visit  to  review  the 
mailer's  method,  ter  determining  the 
number  of  piecesiaeach  mailing  list 
that  bear  a  ZIP  -I-  4  coda  and  the 
number  that  bear  onfy  a:  S^digit  ZH* 
Code. 

b.  Compare  the  documents  listed  in 
365.431c  with  the  mailing  list  or  a 
portion  oif  a  mailing  to  determine 
whether  the  dbcumentSare  rehaWc 

c.  List  the  types  o£  docaments  that 
were  revieweaf  orwrte  sad  wiH  attach 
sample  documents  to  his 
recommendation. 


.43*    Approval 

The  mailer'sapplicatioaand«lhe 
postmaster's  recommendation  and 
supporting  documentation  wilT  ia  tutn  be 
forwarded  to  the  management  sectionaf 
center  (MSC)  manager  of  mail 
classificatien  who  will  review  the  file, 
request  additional  documentation  and/ 
or  make  an  onsite  visit,  if  necessary, 
befose  recommending  approval  or 
disapproval'.  The  fite  in  turn  will  be 
forwarded  \m  the  General  Manager. 
Rates  and  Classification  Center,  who 
will  appcoue  the  application  if  he 
deteraaincathat  the  summary  listing  will 
accurately  reflect  the  composition  of  the 
mailing;  K  necessary,  the  general 
manager  may  request  further  evidence 
of  dacumentation.  When  the  General 
Manager,  Rates  and  Classification 
Center,  is  satisfied  that  the 
documentation  wili  accurately  show  the 
number  of  ZIP  -I-  4  coded  pieces  and  5- 
digit  ooded pieces,  he  will  authorize  the 
mailer  to  prepare  a  summary  listing  for 
each  maiUng.  The  authorization  will  be 
sent  directly  to  the  mailer,  and  copies 
will  be  sent  to  the  MSC  Manager,  Mail 
Classification  and  the  postmaate»  of  the 
office  of  mailing,  as  applicable.  The 
authocization  will  remain  valid  for  a 
period  of  90  days. 

.435    Quarterly  Inspections 

The  Postmaster  or  his  designated 
representative  will  visit  the  mailer's 
premises  on  a  quarterly  basis  to 
determine  whether  the  mailer  is 
following  the  approved  procedures  for 
determining  percent  of  ZIP  +  4  mail  and 
will  submit  a  report  to  the  Rates  and 
Classification  Center  through  the  MSC. 
If  the' mailer  is  following  the  approved 
procedures,  the  authorization  will  be 
renewed  for  a  period  of  90  days. 

.436    Additional  Applications 

a.  The  mailer  must  submit  another 
applicatian  in  accordance  with  the 
requirements  in  365.432  when  his 
method  for  determining  the  ratio  of  ZIP 
-I-  4  coded  pieces  changes. 

b.  If  the  mailer  will  enter  mailings  in 
more  than  one  MSC  or  negion.  he  must 
submit  his  request  albng  with  supporting 
documentation  and  a  copy  of  the 
authorization  from  the  General 
Manager.  Rates  and  Classification 
Center  (iwaceordance^with  the 
requirements- in  365.432);  to  the 
postmaster  w^o  will  submil  it  tfaaeugh 
channels,  to  the  General' Manager,  i^tes 
and  Classification  Cente-  of  the  ar*« 
where  mailings  will  be  presented.  Upon 
receipt  of  the  authorization,  tbs  mailer 
may  mai*  under  tfte  provisions  of  365. 
The  postmaster  or  his  designated 
representative  will  visit  the  mailer's 
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premises  on  a  quarterly  basis  to 
determine  whether  the  mailer  is 
following  the  approved  procedures  for 
determining  percent  of  ZIP  +  4  mail  and 
will  submit  a  report  to  the  Rates  and 
Classification  Center  through  the  MSC. 

365.5    Mailing  Statements 

The  mailer  must  submit  a  mailing 
statement  for  each  mailing.  When  pieces 
for  a  mailing  list  or  mailing  cycle  as 
defined  by  the  mailer  are  mailed  over  a 
period  of  more  than  one  day.  each  day 
the  mailer  must  indicate  on  each  mailing 
statement  submitted  under  this 
procedure  the  mailing  cycle  or  mailing 
list  to  which  the  pieces,  belong,  and  the 
final  mailing  statement  for  the  mailing 
list  of  mailing  cycle  must  accurately 
account  for  the  full  list  or  cycle.  Under 
this  procedure,  a  mailing  statement  may 
not  be  submitted  for  more  than  one 
mailing  cycle  or  one  mailing  list. 
4.  Add  a  new  366  to  read  as  follows: 
365    Preparation  Requirements  for 
Optional  Combined  ZIP  -I-  4  Presort  and 
Presort  First-Class  Mailings  (Destinating 
at  Automated  Sites) 

366.1     Combined  Presort  Mailings 

.11     Requirements 

In  all  instances,  a  combined  mailing 
prepared  in  accordance  with  the 
requirements  of  366  must  meet  all  of  the 
following  criteria: 

a.  Minimum  Pieces.  Contain  at  least 
500  pieces  which  bear  a  correct  ZIP  +  4 
code. 

b.  ZIP  +  4  Code.  At  least  85  percent 
of  the  pieces  in  the  mailing  must  bear  a 
ZIP  +  4  code. 

c.  Other  Requirements.  The  mailing 
must  meet  the  requirements  of  324.3, 
324.4.  324.5.  324.61.  365.33  and  365.34. 

d.  3-Digit  Separations.  Only  pieces 
which  are  part  of  a  group  of  at  least  50 
pieces  for  a  3-digit  ZIP  Code  prefix 
listed  in  Exhibit  122.63m  may  qualify  for 
mailing  at  Presort  rates  under  the 
provisions  of  366.  Mail  for  each  3-digit 
destination  within  a  tray  must  be 
physically  separated  through  the  use  of 
visible  index  tabs  or  separator  cards. 

e.  Destination  Requirement.  Only 
pieces  destined  for  3-digit  ZIP  Code 
prefixes  listed  in  Exhibit  122.63m  may 
be  part  of  the  mailing. 

f  Traying.  Only  3-digit.  SCF  and  ADC 
trays  are  permitted  for  pieces  which 
qualify  for  the  Presort  rate.  The  list  of  3- 
digit  ZIP  Code  prefixes  for  which 
combined  Presort  mailings  may  be 
prepared  are  shown  in  Exhibits  122.63m. 
122.63n  and  122.63o. 

.12  Residual  Pieces.  Less  than  50 
pieces  for  a  3-digit  ZIP  Code  prefix  are 


residual  and  do  not  qualify  for  the 
Presort  rate.  Residual  pieces  must  be 
separately  trayed  from  the  Presorted 
portion  of  the  mailing  and  must  be 
prepared  in  accordance  with  the 
requirements  in  367.52.  Instead  of 
including  the  nonqualifying  pieces  as 
part  of  an  opfional  combined  ZIP-t-4 
Presort  and  Presort  First-Class  Mailing, 
the  pieces  may  be  presented  as  a 
separate  mailing  under  the  provisions  of 
365. 

366.2    3-Digit  Tray  Preparation  and 
Labeling 

When  there  are  500  pieces  for  the 
same  3-digit  destination  (or  at  least  Y*  of 
a  tray)  a  3-digit  tray  must  be  prepared. 
Only  those  authorized  3-digit  ZIP  Code 
prefixes  in  Exhibit  122.63m  may  be 
mailed  under  the  provisions  of  366.  The 
trays  must  be  labeled  in  the  following 
manner: 

Line  1:  City.  State.  3-Digit  Destination 

Line  2:  Class.  Contents 

Line  3:  Mailer.  Mailer  Location 

Sample: 
ORLANDO  FL  329 
FCM  ZIP -I- 4  PRESORT 
FR  Q  MAILERS  BALTO  MD 

Note:  When  a  tray  contains  mail  for 
only  one  3-digit  ZIP  Code  prefix,  the 
description  SCF  must  not  be  printed  on 
the  City,  State,  3-Digit  Destination  line. 

366.3    SCF  Tray  Preparation  and 
Labeling 

When,  after  all  3-digit  trays  are 
prepared,  there  are  50  or  more  pieces  for 
more  than  one  3-digit  ZIP  Code  prefix 
and  500  pieces  (or  at  least  %  of  a  full 
tray)  for  an  SCF.  an  SCF  tray  must  be 
prepared.  Mail  for  each  3-digit 
destination  within  a  tray  must  be 
physically  separated  by  visible  index 
tabs  or  separator  cards.  Only  those 
authorized  3-digit  ZIP  Code  prefixes  in 
Exhibit  122.63m  may  be  mailed  under 
the  provisions  of  366.  SCF  trays  must  be 
labeled  in  accordance  with  the 
requirements  in  Exhibit  122.63n.  in  the 
following  manner: 

Line  1:  SCF,  State,  SCF  Code 

Line  2:  Class,  Contents 

Line  3:  Mailer,  Mailer  Location 

Sample: 
SCF  ORLANDO  FL  327 
FCM  ZIP -I- 4  PRESORT 
FR  Q  MAILERS  BALTO  MD 

366.4    ADC  Tray  Preparation  and 
Labeling 

Mail  left  over  after  preparing  all  3- 
digit  and  SCF  trays  must  be  placed  in 
the  appropriate  Area  Distribution  Center 


(ADC)  tray.  Mail  for  each  3-digit 
destination  within  a  tray  must  be 
physically  separated  by  visible  index 
tabs  or  separator  cards.  Only  those 
authorized  3-digit  ZIP  Code  prefixes  in 
Exhibit  '122.63m  may  be  mailed  under 
the  provisions  of  366.  ADC  trays  must  be 
labeled  in  accordance  with  the 
requirements  in  Exhibit  122.630,  in  the 
following  manner: 

Line  1:  Area  Distribution  Center,  Code 

Line  2:  Class,  Contents 

Line  3:  Mailer,  Mailer  Location 

Sample: 
DIS  ORLANDO  FL  327 
FCM  ZIP-t-4  PRESORT 
FR  Q  MAILERS  BALTO  MD 

366.5  Postage  Payment 

Mailings  under  this  section  at  the  time 
of  acceptance  must  be  accompanied  by 
documentafion  supporfing  mailing 
statements  which  are  required  by  382.4. 
The  types  of  documents  required  to 
support  mailing  statements  for  mailings 
presented  under  the  provisions  of  366 
are  listed  in  365.4.-  Required 
documentation  depends  on  whether 
postage  is  affixed  to  each  piece  in  the 
mailing  and  whether  the  ZIP -(-4  rate 
pieces  are  physically  separated  from 
other  pieces  in  the  mailing. 

366.6  Mailing  Statements 

The  mailer  must  submit  a  mailing 
statement  for  each  mailing.  When  pieces 
for  a  mailing  list  or  mailing  cycle  as 
defined  by  the  mailer  are  mailed  over  a 
period  of  more  than  one  day.  each  day 
the  mailer  must  indicate  on  each  mailing 
statement  submitted  under  this 
procedure  the  mailing  cycle  or  mailing 
list  to  which  the  pieces  belong,  and  the 
final  mailing  statement  for  the  mailing 
list  or  mailing  cycle  must  accurately 
account  for  the  full  list  or  cycle.  Under 
this  procedure,  a  mailing  statement  may 
not  be  submitted  for  more  than  one 
mailing  cycle  or  one  mailing  list. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  by  39 
CFR  111.3. 
Fred  Eggleston. 

Assistant  General  Counsel.  Legislative 
Division. 
|FR  Doc.  86-13486  Filed  6-13-86;  8:45  am) 

BILUNG  CODE  7710-12-M 
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ENVIROnMEtfffM.  mOTECTION 
AQENCT 

40CFRPwt4M 
[FRL-303O-«r 

Metat  Molding  and  Casting  Point 
Souic*  Catagery  Efltowit  Limitations 
GuldaHwa.  Pra<r— tmant  Standards 
and  N«w  Source  Performance 
Standards;  Correctibn  and  MotiGe  of 
Availability 

agency:  Enviroransntat  Protection 
Agency  (EPA). 

action:  CorreetiBn  affinal  rule  and 
notice  of  availabiiity. ^^^^^ 

SUMliARv:  This  netiee  corrects  tlK 
effluent  limitations  guidelines  an4 
standards  for  the  metal  molding  and 
casting  point  source  category  published 
in  the  Federal  Regialer  on  Wednesday. 
October  3a  198&  ^  FR  46212}.  This 
notice  also  announces  the  availability  of 
the  final  technical  Development 
Document  through  the  National 
Technical  Information  Service  (NTIS). 
FOR  FURTHER  MFOMAAmON  CONTACT: 
Donald  F.  Anderson  at  (202>  382-7189, 
Industrial  Technology  Division  tWH- 
552),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
DC  20460. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  October  30, 1985,  EPA  published 
final  effluent  limitations  guidelines  and 
standards  for  Ae  metal  molding  and 
casting  point  source  category.  50  FR 
45212.  The  finaf  regulations  contained  a 
number  of  typographical  errors,  which 
are  identified  and  corrected  in  this 
notice. 

Several  errors  also  occurred  in  the 
preamble.  Most  sf  these  were  minor 
typographical  errors  that  need  no 
clarification.  This  notice  identifies  and 
clarifies  a  few  substantive  preamble 
errors.  Ail  corrections  and  derifications 
made  today  are  consistent  with  the 
Development  Document  and  rufemaking 
record  supporting  these  regulations. 

The  Agency  also  is  announcing  the 
availability  for  purchase  of  the 
supporting  ffnal  technical  Development 
Document  through'  the  National 
Technical  Information  Service  fNTlS)  at 
the  following  address:  National 
Technical  Information  Service  (•NTIS), 
5285  Port  Royal  Road,  Sprin^eld,  VA 
22151.  Order  Desk  Phone  Number:  (703) 
487-4650,  NTIS  Accession  Numbec  PB 
86  161452/ AS. 

The  title  and  EPA  report  number  for 
this  document  is  as  follows: 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 


for  the  Metal  Molding  and  Casting 
(Fouiwlries)  Point  Source  Category,  U.S. 
EPA.  Washington,  DC.  OctoberWSS! 
EPA  44i/l-85/070. 

This  document  was  available  for 
review  iaprepubfication^form  on 
December  14. 1985  in  EPA's  PubHc 
Information  Reference  Unit.  Room  2404 
(Rear-Library).  401  M  Street  SW.. 
Washington,  D.C  20460. 

in.  Corrections 

A.  Corrections  to  the^Reguiations 

PART  464— {CORRECTED] 

The  follawing  corvectienaare  nade  to 
FR  Doc.  85-25252.  the  Metal  Molding 
and' Casting  Point  Source  Category 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards 
published  in  the  Federal  Register  on 
October  30. 1985  [50  FR  452121. 

§464.33    [Corrected] 

1.  On  page  45247.  third  column  of  text, 
the  title  of  S  464.33  is  coirected  to  read 
"Effluent  limitations  guideDoes 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable." 

9464.13    [Corrtctad] 

2.  In  40  CFR  464.12(ay  on  page  48246. 
Casting  Cleaning  Operations,  BPT 
Effluent  Limitations,  the  maximum  for 
monthly  average  concentration 
limitation  for  aon-coDtinuous 
dischargers  for  Copper  (second  table, 
second  column  of  numerical  limitaUons) 
which  now  reads  "0.04Z",  is  corrected  to 
read  "0.42". 

3.  In  40  CFR  464.12(b)  on  page  45249. 
Casting  Quench  Operations.  BPT 
Effluent  Limitations,  the  annual  average 
mass  limitation  for  non-continuou» 
dischargers  for  Oil  and  grease  (second 
table,  third  column  of  numerical 
limitations)  which  now  Beads  "0".  is 
corrected  to  read  "0.0605". 

4.  In  40  CFR  464.12(g)  on  page  45250. 
Melting  Furnace  Scrubber  Operations. 
BPT  Effluent  Limitations,  the  maximum 
for  any  1  day  for  non-continuous 
dischargers  for  Copper  (second  table, 
first  column  of  aumericaL  limitation^ 
which  now  reads  "a47",  is  corrected  to 
read,  "0.7r'. 

5.  In  40  CFR  464.12(h)  on  page  46250, 
Mold  Cooling  Operations.  BPT  Effluent 
Limitations,  the  annual  average  mass 
limitation  for  non-continuous 
dischargers  for  TS8  (second  table,  third 
column  of  numerical  limitations)  which 
now  reads  "3.96".  is  corrected  to  read 
"3.86". 


§464.13    FConealedl. 

6.  In  40  CFR  484.13' introductory  text 
on  page  45250,  in  the  ninth  line  of  the 
third  column  of  text,  '1b/billlon  SOF  of 
air  8cnJ)bed"  is  corrected  to  read  "lb/ 
billion  SCF  of  air  scrubbed". 

7.  In  40  CFR  464.13(a)  on  page  45250, 
the  title  of  table  464il3(a),  Casting. 
Cleaning  Operations,  which  now  reads 
"BPT  EFFLUENT  LIMITATIONS,"  is 
corrected  to  read  "BATEFFLUENT 
UMFTATIONS". 

8.  In  40  CFR  464.13(a)  on  page  45250. 
Casting  Cleaning  Operations.  BAT 
Effluent  Limitations,  the  maxkrum  for 
any  1  day  mass  limitation  for  continuous 
dischargers  for  Copper  (first  table,  first 
column  of  numerical  limitations)  which 
now  reads  "0.771",  ia  corrected  Bo  read 
"0J)771". 

9.  In  40  CFR  464.13(f)  on  page  45251, 
Investment  Casting.  BAT  Effluent 
Limitations  (second  table),  footnote  1  n 
corrected  to  read  "kg/l.OOO  kkg  (poundb 
per  million  pounds)  of  metal  poured.". 

§464.14    [Corrected] 

10.  In  40  CFR  464.14(c)  on  page  45252. 
Die  Casting  Operations.  NSPS  (first 
table),  the  description  of  units  in  tfie 
table  of  limitations  is  eorrected  to  read 
"kg/1,000  kkg  (pounds  per  million 
pounds)  of  metal  poured.". 

11.  In  40  CFR  464.14(f)  on  page  45252. 
Investment  Casting.  NSPS.  the  maximum 
for  any  1  day  for  continuous  dischargers 
for  Oil  and  grease  (first  table,  first 
column  of  riamerical- standards)  which 
now  reads  "300".  is  corrected  to  read 
"330". 

12.  In  40  CFR  484.14(g)  on  page  45252. 
Melting  Furnace  Scrubber  Operations. 
NSPS"  (second  table),  footnote  1  is 
corrected  to  read  "kg/62.3  million  Sm  * 
(pounds  per  billion  SCF)  of  air 
scrubbed.". 

§464.15    rCorrected] 

13.  In  40  CFR  464.15rd)  on  page  45253. 
Dust  Collection  Scrubber  Operations. 
PSES,  the  maximum  for  monthly  average 
mass  standard  for  Lead  (second  column 
of  numerical  standards)  which  now 
reads  "0.0117",  is  corrected  to  read 
"0.117*'. 

§464.22    FCorrectKl] 

14.  In  40  CFR  484.22  on  page  45255, 
"(ay  Dust  Collection  Scrubber 
Operations"  is  corrected  to  read  "(c) 
Dust  Collection  Scrubber  Operations.". 

15.  In  40  CFR  464.22(f)  on  page  45255. 
Melting.Fumace  Serubbec  Operatians, 
BPT  Effluent  Limitations,  the  annual 
average  mass  limitation  for  non- 
continuous  dischargers  for  Oil  and 
grease  (second  table,  third  column  of 
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numerical  limitations)  which  now  reads 
"11.7".  is  corrected  to  read  "11.8". 

16.  In  40  CFR  464.22(g)  on  page  45255, 
(g)  Mold  Cooling  Operations,  BPT 
Effluent  Limitations  (second  table), 
footnote  1  is  corrected  to  read  "kg/1.000 
kkg  (pounds  per  million  pounds)  of 
metal  poured.". 

§464.23    [Corrected] 

17.  In  40  CFR  464.23(f)  on  page  45256. 
Melting  Furnace  Scrubber  Operations, 
BAT  Effluent  Limitations  (second  table), 
footnote  1  is  corrected  to  read  "kg/62.3 
million  Sm  '  (pounds  per  billion  SCF)  of 
air  scrubbed.". 

18.  In  40  CFR  464.23(g)  on  page  45256. 
Mold  Cooling  Operations,  BAT  Effluent 
Limitations  (second  table),  the 
description  of  units  in  the  table  of 
limitations,  which  reads  "kg/l.OOO  kkg 
pounds  per  million  pounds  of  metal 
poured",  is  deleted. 

§464.24    [Corrected] 

19.  In  40  CFR  464.24(a)  on  page  45256, 
Casting  Quench  Operations,  NSPS,  the 
annual  average  mass  standard  for  non- 
continuous  dischargers  for  Copper 
(second  table,  third  column  of  numerical 
standards)  which  now  reads  "0.068".  is 
corrected  to  read  "0.0068". 

20.  In  40  CFR  464.24(a)  on  page  45256. 
Casting  Quench  Operations.  NSPS 
(second  table),  footnote  1  is  corrected  to 
read  "kg/1,000  kkg  (pounds  per  million 
pounds)  of  metal  poured.". 

21.  In  40  CFR  464.24(b)  on  page  45257. 
Direct  Chill  Casting  Operations.  NSPS 
(second  table),  footnote  1  is  corrected  to 
read  "kg/l.OOO  kkg  (pounds  per  million 
pounds)  of  metal  poured.". 

22.  In  40  CFR  464.24(f)  on  page  45257, 
Melting  Furnace  Scrubber  Operations, 
NSPS  (second  table),  footnote  1  is 
corrected  to  read  "kg/62.3  Sm'  (pounds 
per  billion  SCF)  of  air  scrubbed.". 

23.  In  40  CFR  464.24(g]  on  page  45257, 
Mold  Cooling  Operations,  NSPS  (first 
table),  the  description  of  units  in  the 
table  of  limitations  is  corrected  to  read 
"kg/1,000  kkg  (pounds  per  million 
pounds)  of  metal  poured.". 

§464.32    [Corr«:tedr~ 

24.  In  40  CFR  464.24(a)  on  page  45260, 
Casting  Cleaning  Operations,  BPT 
Effluent  Limitations  (second  table),  in 
footnote  2  there  was  an  error  in  the 
numerical  ratio.  The  footnote  is 
corrected  to  read  "These  concentrations 
must  be  multiplied  by  the  ratio  (5.33/x) 
where  x  is  the  actual  normalized 
process  wastewater  flow  (in  gallons  per 
1,000  pounds  of  metal  poured)  for  a 
specific  plant.". 

25.  In  40  CFR  464.32(c)  on  page  4528a 
Dust  Collection  Scrubber  Operations, 
BPT  Effluent  Limitations  (second  table). 


in  footnote  2  there  was  an  error  in  the 
numerical  ratio.  The  footnote  is 
corrected  to  read  "These  concentrations 
must  be  multiplied  by  the  ratio  (0.090/x) 
where  x  is  the  actual  normalized 
process  wastewater  flow  (in  gallons  per 
1.000  SCF  of  air  scrubbed)  for  a  specific 
plant.". 

26.  In  40  CFR  464.32(e)  on  page  45260. 
Investment  Casting,  BPT  Effluent 
Limitations  (second  table),  in  footnote  2 
there  was  an  error  in  the  numerical 
ratio.  The  footnote  is  corrected  to  read 
"These  concentrations  must  be 
multiplied  by  the  ratio  of  (l,320/x) 
where  x  is  the  actual  normalized 
process  wastewater  Dow  (in  gallons  per 
1,000  pounds  of  metal  poured)  for  a 
specific  plant." 

§464.33    [Corrected] 

27.  In  40  CFR  464.33(a)(1)  on  page 
45261,  Casting  Cleaning  Operations, 
BAT  Effluent  Limitations  (second  table), 
in  footnote  2  there  was  an  error  in  the 
numerical  ratio.  The  footnote  is 
corrected  to  read  'These  concentrations 
must  be  multiplied  by  the  ratio  of  (5.33/ 
x)  where  x  is  the  actual  normalized 
process  wastewater  flow  (in  gallons  per 
1,000  pounds  of  metal  poured)  for  a 
specific  plant.". 

28.  In  40  CFR  464.33(a)(2)  on  page 
45261.  Casting  Cleaning  Operations. 
BAT  Effluent  Limitations,  line  2  of  the 
introductory  of  (a)(2),  which  now  reads, 
"casting  primarily  steel  to  plants  that 
are",  is  corrected  to  read  "casting 
primarily  steel  and  to  plants  that  are." 

29.  In  40  CFR  464.33(a)(2)  on  page 
45261.  Casting  Cleaning  Operations. 
BAT  Effluent  Limitations  (second  table), 
in  footnote  2  there  was  an  error  in  the 
numerical  ratio.  The  footnote  is 
corrected  to  read  "These  concentrations 
must  be  multiplied  by  the  ratio  of  (5.33/ 
x)  where  x  is  the  actual  normalized 
process  wastewater  flow  (in  gallons  per 
1.000  pounds  of  metal  poured)  for  a 
specific  plant.". 

30.  In  40  CFR  464.33(i)(l)  on  page 
45263,  Wet  Sand  Reclamation 
Operations,  BAT  Effluent  Limitations, 
the  annual  average  mass  limitation  for 
non-continuous  dischargers  for  Copper 
(second  table,  third  column  of  numerical 
limitations)  which  now  reads  "0.85".  is 
corrected  to  read  "0.0485". 

§464.34    [Corractsd] 

31.  In  40  CFR  464.34(a)(1)  on  page 
45263.  Casting  Cleaning  Operations, 
NSPS  (second  table),  in  footnote  2  there 
was  an  error  in  the  numerical  ratio.  The 
footnote  is  corrected  to  read  "These 
concentrations  must  be  multiplied  by  the 
ratio  of  (5.33/x)  where  x  is  the  actual 
normalized  process  wastewater  flow  (in 


gallons  per  1,000  pounds  of  metal 
poured)  for  a  specific  plant.". 

32.  In  40  CFR  464.34(a)(2)  on  page 
45264,  Casting  Cleaning  Operations. 
NSPS,  the  maximum  for  monthly 
average  mass  standard  for  continuous 
dischargers  for  Zinc  (first  table,  second 
column  of  numerical  standards)  which 
now  reads  "0.0025",  is  corrected  to  read 
"0.025". 

33.  In  40  CFR  464.34(a)(2)  on  page 

45264.  Casting  Cleaning  Operations, 
NSPS  (second  table),  in  footnote  2  there 
was  an  error  in  the  numerical  ratio.  The 
footnote  is  corrected  to  read  "These 
concentrations  must  be  multiplied  by  the 
ratio  of  (5.33/x)  where  x  is  the  actual 
normalized  process  wastewater  flow  (in 
gallons  per  1,000  pounds  of  metal 
poured)  for  a  specific  plant.". 

34.  In  40  CFR  464.34  on  page  45264. 
third  column  "(3)  Investment  Casting."  is 
corrected  to  read  "(e)  Investment 
Casting.". 

35.  In  40  CFR  464.34(g)(1)  on  page 

45265.  Mold  Cooling  Operations.  NSPS. 
lines  1  and  2  of  the  third  column  of  text 
on  page  45265.  which  now  read 
"malleable  iron  where  greater  that  3.557 
tons  of  metal  are  poured  per  year.",  are 
corrected  to  read  "malleable  iron  where 
greater  than  3.557  tons  of  metal  are 
poured  per  year.".  I 

36.  In  40  CFR  464.34(g)(1)  on  page 
45265,  Mold  Cooling  Operations,  NSPS 
(first  table),  the  description  of  units  in 
the  table  of  limitations  is  corrected  to 
read  "kg/l.OOO  kkg  (pounds  per  million 
pounds)  of  metal  poured.".  j 

37.  In  40  CFR  464.34(g)(1)  on  page     ' 
45265.  Mold  Cooling  Operations,  NSPS 
(second  table),  in  footnote  2  there  was 
an  error  in  the  numerical  ratio.  The 
footnote  is  corrected  to  read  "These 
concentrations  must  be  multiplied  by  the 
ratio  of  (17.7/x)  where  x  is  the  actual 
normalized  process  wastewater  flow  (in 
gallons  per  1,000  poimds  of  metal 
poured)  for  a  specific  plant.". 

38.  In  40  CFR  464.34(g)(2)  on  page 
45265.  Mold  Cooling  Operations,  NSPS,       * 
lines  4  and  5  of  the  introductory  text  of 
(g)(2),  which  now  read  "where  equal  to 
less  that  3.557  tons  of  metal  are  poured 

per  year.",  are  corrected  to  read  "where 
equal  to  or  less  than  3.557  tons  of  metal 
are  poured  per  year.". 

39.  In  40  CFR  464.34(g)(2)  on  page 
45265,  Mold  Cooling  Operations.  NSPS 
(first  table),  the  description  of  uniU  in 
the  table  of  limitations  is  corrected  to 
read  "kg/1.000  kkg  (pounds  per  million 
pounds)  of  metal  poured.". 

40.  In  40  CFR  464.34(g)(2)  on  page 
45265,  Mold  Cooling  Operations.  NSPS 
(second  table),  in  footnote  2  there  was 
an  error  in  the  numerical  ratio.  The 
footnote  is  corrected  to  read  "These 
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concentrations  must  be  multiplied  by  the 
ratio  of  [17.7 fx)  where  x  is  the  actual 
normalized  process  wastewater  flow  (in 
gallons  per  1.000  pounds  of  metal 
poured)  for  a  speciflc  plant.". 

41.  In  40  CFR  464.34(h)(2)  on  page 
45266.  Slag  Quench  Operations,  NSPS 
(second  table),  footnote  1  is  corrected  to 
read  "kg/l.OOO  kkg  (pounds  per  million 
pounds)  of  metal  poured.". 

42.  In  40  CFR  464.34(i)(l)  on  page 
45266.  Wet  Sand  Reclamation 
Operations.  NSPS.  the  annual  average 
mass  standard  for  non-continuous 
dischargers  for  Oil  and  grease  (second 
table,  third  column  of  numerical 
standards)  which  now  reads,  "3.71",  is 
corrected  to  read  "3.73". 

§464.35    (Corrected] 

43.  In  464.35(g)(1)  on  page  45267.  Mold 
Cooling  Operations.  PSES.  the 
description  of  units  in  the  table  of 
limitations  is  corrected  to  read  "kg/l.OOO 
kkg  (pounds  per  million  pounds)  of 
metal  poured.". 

44.  In  464.35(g)(2)  on  page  45268.  Mold 
Cooling  Operations.  PSES.  the 
description  of  units  in  the  table  of 
hmitations  is  corrected  to  read  "kg/l.OOO 
kkg  (pounds  per  million  pounds)  of 
metal  poured.". 

§464.41    [Corrected] 

45.  In  40  CFR  464.41(a)(1)  in  the 
second  column  of  text  on  page  45270.  the 
heading  which  now  reads  "Casting 
Quench  (5  464.45(a)  and  §  464.46(b)):".  is 
corrected  to  read  "Casting  Quench 

(S  464.45(a)  and  §  464.46(a)):". 

§464.42    (Corrected] 

46.  In  40  CFR  464.42(cl  on  page  45271. 
Melting  Furnace  Scrubber  Operations. 
BPT  Effluent  Limitations,  the  maximum 
for  any  1  day  concentration  limitation 
for  non-continuous  dischargers  for  Zinc 
(second  table,  first  column  of  numerical 
limitations)  which  now  reads  "1.44".  is 
corrected  to  read  "1.14". 

47.  In  40  CFR  464.42(d)  on  page  45271. 
Mold  Cooling  Operations.  BPT  Effluent 
Limitations  (first  table),  the  description 
of  units  in  the  table  of  limitations  is 
corrected  to  read  "kg/1.000  kkg  (pounds 
per  million  pounds)  of  metal  poured.". 

48.  In  40  CFR  464.42(d)  on  page  45271. 
Mold  Cooling  Operations,  BPT  Effluent 
Limitations,  the  maximum  for  any  1  day 
concentration  limitation  for  non- 
continuous  dischargers  for  Zinc  (second 
table,  first  column  of  numerical 
limitations)  which  now  reads  "1.44".  is 
corrected  to  read  "1.14". 

§  464.43    [Corrected] 

49.  In  40  CFR  464.43(a)  on  page  45271. 
Casting  Quench  Operations.  BAT 
Effluent  Limitations  (second  table),  in 


footnote  2  there  was  an  error  in  the 
numerical  ratio.  The  footnote  is 
corrected  to  read  'These  concentrations 
must  be  multiplied  by  the  ratio  of  (5.34/ 
x)  where  x  is  the  actual  normalized 
process  wastewater  flow  (in  gallons  per 
1.000  pounds  of  metal  poured)  for  a 
specific  plant.". 

50.  In  40  CFR  464.43(d)  on  page  45272. 
Mold  Cooling  Operations.  BAT  Effluent 
Limitations,  the  maximum  for  monthly 
average  concentration  limitation  for 
non-continuous  dischargers  for  Copper 
(second  table,  second  column  of 
numerical  limitations)  which  now  reads 
"0.042",  is  corrected  to  read  "0.42". 

§464.44    [Corrected] 

51.  In  40  CFR  464.44(a)  on  page  45272. 
Casting  Quench  Operations.  NSPS.  the 
maximum  for  monthly  average  mass 
standard  for  continuous  dischargers  for 
Lead  (first  table,  second  column  of 
numerical  standards)  which  now  reads 
0.0166".  is  corrected  to  read  "0.0116". 

52.  In  40  CFR  464.44(a)  on  page  45272. 
Casting  Quench  Operations.  NSPS 
(second  table),  in  footnote  2  there  was 
an  error  in  the  numerical  ratio.  The 
footnote  is  corrected  to  read  "These 
concentrations  must  be  multiplied  by  the 
ratio  of  (5.34/x)  where  x  is  the  actual 
normalized  process  wastewater  flow  (in 
gallons  per  1,000  pounds  of  metal 
poured)  for  a  specific  plant.". 

53.  In  40  CFR  464.44(d)  on  page  45272, 
Mold  Cooling  Operations.  NSPS,  the 
annual  average  mass  standard  for  non- 
continuous  dischargers  for  Zinc  (second 
table,  third  column  of  numerical 
standards)  which  now  reads  "0.71".  is 
corrected  to  read  "0.071". 

§464.46    (Corrected] 

54.  In  40  CFR  464.46(a)  on  page  45273. 
Casting  Quench  Operations.  PSNS.  the 
maximum  for  monthly  average  mass 
standard  for  Lead  (first  table,  second 
column  of  numerical  standards)  which 
now  reads  ".0116",  is  corrected  to  read 
"0.0116". 

B.  Clarifications  of  the  Preamble 

1.  On  page  45218.  in  the  first  column, 
the  heading  for  Subpart  B.  "Aluminum 
Casting  Subcategory"  should  have  read 
"Copper  Casting  Subcategory". 

2.  On  page  45217.  in  the  third  column, 
eighth  line,  "applied  flow  rate  of  10.7 
gallons  per  1000  standard  cubic  feet" 
should  have  read  "applied  flow  rate  of 
10.5  gallons  per  1000  standard  cubic 
feet". 

3.  On  page  45220,  first  column,  in  the 
sixth  line  under  the  subheading  Option 
3:  Recycle,  Lime  and  Settle,  Filtration: 
"considered  by  EPA  to  be  among  the 
best  available  technologies  (BPT)  for 
further  treatment"  should  have  read. 


"considered  by  EPA  to  be  among  the 
best  available  technologies  (BAT)  for 
further  treatment". 

4.  On  page  45226.  first  column,  twelfth 
line.  "These  costs  were  found  to  be 
necessary  for  plants  in  the  magnesium 
subcategory"  should  have  read  "These 
costs  were  found  to  be  unnecessary  for 
the  plants  in  the  magnesium 
subcategory". 

Dated.  May  30. 1988. 
Rebecca  W.  Hanmer. 
Acting  Assistant  Administrator  for  Water. 
[FR  Doc.  86-13110  Filed  6-13-86;  8:45  am] 
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40  CFR  Part  60 

[AD-FRL-3006-4] 

Standards  of  Performance  for  New 
Stationary  Sources;  Monitoring 
Requirements;  Appendix  B,  Alternative 
Procedures  to  Performance 
Specification  2  for  SO2  and  NO. 
Continuous  Emission  Monitoring 
Systems 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  Amendments  to  40  CFR  Part 
60.  §  60.13(c)  and  Appendix  B  were 
proposed  in  the  Federal  Register  on 
March  6. 1985  (50  FR  9057).  This  action 
promulgates  amendments  to  the 
monitoring  requirements  in  40  CFR  Part 
60  to  allow  the  use  of  a  cylinder  gas  or 
calibration  cell  procedure  for 
determining  the  relative  accuracy  (RA) 
of  a  continous  emission  monitoring 
system  (CEMS)  when  the  emission  rate 
is  less  than  50  percent  of  the  applicable 
standard.  The  intended  effect  of  these 
amendments  is  to  add  flexibility  to  the 
requirements  of  the  Performance 
Specification  (PS)  2  and  to  lower  the 
expense  of  CEMS  certification  without 
affecting  the  quality  of  CEMS  data 
relative  to  the  allowable  emission  limits. 
EFFECTIVE  DATE:  June  16. 1986. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  judicial  review  of  the  actions 
taken  by  this  notice  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
section  307(b)(2)  of  the  Clean  Air  Act. 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESSES:  Docket.  A  docket,  number 
A-84-46,  containing  materials 
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considered  by  the  Agency  in  the 
development  of  the  amendments  Is 
available  for  public  inspection  betwoen 
8:00  a.m.  and  4:00  p.m..  Monday  through 
Friday,  at  EPA's  Central  Docket  Section 
(LE-131),  West  Tower  Lobby,  Gallery  1, 
401  M  Street  SW.,  Washington,  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Peter  R.  Westlin  or  Mr.  Roger  T. 
Shigehara,  Emission  Standards  and 
Engineering  Division,  Office  of  Air 
Quality  Planning  and  Standards,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-2237. 

SUPPLEMENTARY  INFORMATION: 

\.  The  Amendments 

The  alternative  procedure  for 
determining  the  RA  and  a  CEMS  uses 
cylinder  gases  or  calibration  cells  of 
known  concentration  or  CEMS  response. 
The  alternative  applies  only  to  a  CEMS 
used  at  a  source  whose  pollutant 
emission  rate  is  less  than  50  percent  of 
the  applicable  emission  rate.  Under  such 
conditions,  the  source  owner  or  operator 
can  petition  the  Agency  to  waive  the 
relative  accuracy  test  (RAT)  procedure 
and  to  allow  the  use  of  the  alternative 
RA  procedure.  The  amendments 
describe  the  criteria  for  the  RAT  waiver, 
the  alternative  RA  procedure,  the 
acceptance  criteria  and  the  criteria  that 
would  lead  to  rescission  of  the  waiver. 
These  amendments  are  in  §  60.13(c)  and 
Appendix  B.  PS  2  of  40  CFR  Part  60. 

U.  Public  Farticipation 

The  proposed  amendments  to  the 
monitoring  requirements  in  40  CFR  Part 
60  were  published  in  the  Federal 
Register  on  March  6. 1985  (50  FR  9057). 
Public  comments  were  solicited  at  the 
time  of  the  proposal.  To  provide 
interested  persons  the  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
procedures,  a  public  hearing  was 
scheduled  for  April  22. 1985,  beginning 
at  9:00  a.m.  The  hearing  was  not  held 
because  no  one  requested  to  speak.  The 
public  comment  period  was  from  March 
6. 1985.  to  May  20. 1985. 

Four  comment  letters  concerning  the 
issues  relative  to  the  proposed 
amendments  were  received.  The 
comments  have  been  carefully 
considered,  and  where  determined  to  be 
appropriate  by  the  Agency,  changes 
have  been  made  in  the  proposed 
amendments. 


in.  Comments  and  Changes  to  the 
Proposed  Amendments 

Comments  on  the  proposed 
amendments  to  40  CFR  Part  60  were 
received  from  two  manufacturing 
facilities,  one  utility,  and  one  State  air 
pollution  control  agency.  Because  of  the 
small  number  of  commenters.  the 
comments  are  addressed  directly  to  the 
preamble.  No  separate  summary  of 
comments  and  responses  has  been 
produced.  Most  comment  letters 
contained  multiple  comments.  The 
comments  have  been  divided  into 
categories  cited  below. 

1.  Criteria  for  allowing  the  waiver. 

a.  One  conunenter  proposed  to 
expand  the  criteria  for  petitioning  for  a 
waiver  beyond  that  which  allows  only 
sources  with  emissions  less  than  50 
percent  of  the  emission  standard  to 
apply;  e.g.,  the  cylinder  gas  or 
calibration  cell  alternative  procedure 
should  be  allowed  for  sources  where 
serious  interferences  with  the  reference 
method  (RM)  occur. 

Discussion  with  the  commenter 
revealed  that  the  emission  testing 
problem  of  concern  was  the  application 
of  Method  6  for  SOi  measurement  in 
stack  gases  with  free  lime.  The  Agency 
has  applied  this  RM  to  this  type  of 
source  successfully  and  discussed  with 
the  commenter  the  technical  approach 
that  should  be  applied  to  this  type  of 
source.  The  Agency  believes  it  would  be 
inappropriate  to  waive  the  RAT 
requirements  because  of  method 
application  problems  that  can  be 
resolved  by  correct  application  of  the 
method. 

b.  The  same  commenter  proposed  that 
a  set,  absolute  value  should  be  selected 
instead  of  relating  the  trigger  emission 
level  to  the  emission  standard.  This 
would  prevent  the  possibility  of  a  source 
with  a  relatively  high  emission  limit 
being  allowed  to  petition  for  a  waiver  of 
the  RAT  while  another  source  with  a 
relatively  low  emission  limit  could  not. 
even  though  the  first  source  produces  a 
higher  actual  emission  than  the  second. 
The  example  cited  by  the  commenter 
could  occur  only  if  the  two  sources  were 
in  different  source  categories  and 
subject  to  different  new  source 
performance  standards  (NSPS).  This 
being  the  case,  there  is  no  inequity  in 
applying  the  proposed  alternative 
procedure  as  the  two  sources  are  not 
equivalent  in  either  process  operation  or 
control  capabilities.  It  is  more 
appropriate  to  define  the  level  at  which 
the  alternative  procedure  is  available  in 
relation  to  the  applicable  emission  limit 
than  to  an  absolute  emission  level. 
Concern  for  CEMS  data  accuracy  is 


more  critical  at  emission  levels 
approaching  the  compliance  limit  than 
at  another  emission  level  unrelated  to 
the  applicable  compliance  limit. 

c.  This  same  comrhenter  further 
proposed  that  the  alternative  RA 
procedure  be  allowed  when  a  CEMS 
passes  all  the  PS  parameters  except  the 
RAT. 

The  purpose  of  the  alternative 
procedure  is  to  relieve  some  of  the 
burden  of  RA  testing  in  those  situations 
where  emissions  are  sufficiently  below 
the  emission  limit  so  that  the  absolute 
level  of  CEMS  accuracy  is  not  critical  to 
compliance  or  excess  emissions 
determinations.  To  waive  the  RA  testing 
requirements  without  regard  to  emission 
levels  is  inappropriate  and  would  cast 
doubt  on  the  CEMS  data  for  determining 
compliance  of  the  levels  of  process 
operation  and  emission  controls.         1 

2.  Criteria  for  Rescinding  Waiver. 

a.  One  commenter  questioned  the  use 
of  the  term  "averaging  period"  which  is 
used  in  determining  the  length  of  time 
higher  emissions  are  allowed  to  occur 
before  the  RAT  waiver  is  rescinded.  The 
commenter  asked  that  the  term  be 
defined  clearly. 

The  averaging  period  is  defined  by  the 
applicable  regulation.  Each  NSPS 
includes  a  definition  of  averaging  time 
specific  for  that  source  category. 
Today's  published  amendments  include 
an  example  of  specific  sections  in  40 
CFR  Part  60  that  specify  averaging  time 
in  order  to  clarify  this  term. 

b.  The  same  commenter  noted  that  the 
automatic  rescission  of  the  waiver  after 
seven  averaging  periods  of  higher 
emissions  was  too  restrictive.  There  are 
several  causes  of  higher  emissions  that 
are  readily  correctable  and  once  the 
problems  are  corrected,  the  emissions 
could  be  expected  to  decrease.  The 
commenter  proposed  to  revise  this 
proposed  requirement  to  require 
notification  of  the  occurrence  and  allow 
the  source  and  the  Agency  to  determine 
whether  rescission  of  the  waiver  is 
appropriate. 

The  Agency  agrees  with  this  proposal 
and  has  added  wording  to  S  e0.13(c)(2) 
to  this  effect. 

3.  Applicability  of  Alternative 
Procedure. 

a.  A  regulatory  agency  commented 
that  the  RA  testing  of  a  CEMS  should 
not  be  waived  regardless  of  the  level  of 
emissions  if  the  CEMS  data  are  to  be 
used  by  the  agency  for  any  decision- 
making. Examples  of  such  cases  include 
prevention  of  significant  deterioration, 
permitting  bubble  enforcement,  special 
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permit  conditions,  and  emission 
inventory. 

The  RAT  waiver  applies  to  sources 
subject  to  NSPS  when  the  CEMS  data 
are  used  to  determina  the  level  of 
acceptable  operation  and  maintenance 
relative  to  the  NSPS  emission  standard. 
The  procedure  for  granting  the  waiver 
includes  review  by  the  applicable 
agenry.  If  the  agency  determines  that 
the  waiver  is  inappropriate  because  the 
CEMS  data  are  to  be  used  for  purposes 
in  addition  to  those  in  the  NSPS.  the 
agency  can  opt  not  to  grant  the  waiver. 
If  the  applicable  emission  limit  is  more 
stringent  than  the  NSPS  limit,  the 
agency  may  establish  an  accuracy 
requirement  commensurate  with  the 
applicable  standard. 

b.  A  utility  commenter  noted  that  the 
present  PS  requirements  are  not  unduly 
burdensome.  The  commenter  further 
stated  that  a  CEMS  operator  should  do 
something  to  ensure  acceptable 
performance  and  justify  payment  for  the 
system.  The  commenter  suggested  that 
less  stringent  RA  and  calibration  drift 
requirements  could  be  allowed  for 
sources  with  low  emissions  if  more 
flexibility  is  desired. 

The  source  owner  or  operator 
determines  whether  to  petition  for  the 
RA  waiver.  It  is  the  CEMS  operator's 
option  not  to  petition  if  it-is  felt  that 
conducting  the  RAT  is  critical  to 
acceptance  of  the  CEMS.  The 
amendments  to  add  the  alternative 
accuracy  determination  provide  a  less 
burdensome  procedure  for  CEMS 
operators  who  operate  their  facilities  at 
emission  levels  well  below  the  emission 
limit  and  intend  to  continue  such 
operation. 

Further.  PS  2  already  provides  for  less 
stringent  RA  limits  for  CEMS's  applied 
to  sources  with  emissions  that  are  low 
relative  to  the  emission  limit.  This 
provision  requires  the  completion  of  the 
RAT.  The  alternative  of  using  a  cylinder 
gas  or  calibration -cell  RA  procedure 
does  not  require  the  RM  testing. 

c.  One  commenter  proposed  that  some 
of  the  auditing  requirements  in  the 
proposed  Appendix  F,  Procedure  1 — 
Quality  Assurance  Requirements  for 
Gaseous  Continuous  Emission 
Monitoring  Systems  Used  for 
Compliance  Determination  (49  PR  9676, 
March  14, 1984).  be  waived  in  lieu  of 
waiving  the  RAT  in  the  PS's. 

The  intention  of  the  Agency  in 
publishing  these  amendments  to  5  60.13 
and  PS  2  is  to  affect  only  CEMSs  that 
meet  the  criteria  and  are  used  for 
operation  and  maintenance  monitoring. 
The  CEMS's  used  for  compliance 
monitoring  require  more  rigorous  quality 
assurance  measures  in  order  to  assure 


accurate  determination  of  long-term 
compliance. 

d.  One  commenter  contended  that 
performance  testing  of  all  CEMS's 
should  be  conducted  in  the  same 
manner  regardless  of  emission  levels.  It 
is  improper  to  accept  CEMS  data  that 
are  of  limited  accuracy,  particularly  if 
these  data  are  used  in  regulatory 
actions. 

The  amendments  include  criteria  and 
procedures  to  limit  the  collection  and 
reporting  of  CEMS  data  when  the 
emissions  approach  the  regulated  limit. 
The  amendments  provide  that  the  CEMS 
operator  alert  the  regulatory  agency 
when  emissions,  as  indicated  by  the 
CEMS.  begin  to  increase.  The  Agency  is 
required  to  review  the  situation  and 
determine  whether  a  RAT  is  necessary 
to  assure  valid  CEMS  data  are  reported. 
These  provisions  should  minimize  the 
number  of  actions  taken  by  an  Agency 
using  data  from  a  CEMS  that  has  not 
undergone  RA  testing. 

e.  Another  commenter  suggested  that 
installation  of  the  CEMS  should  be 
waived  for  cases  where  the  source's 
emissions  are  below  50  percent  of  the 
standard.  Instead,  the  regulatory  agency 
could  establish  process  operating 
parameters  that  could  be  monitored  to 
indicate  the  level  of  emissions.  If 
indications  of  increasing  emissions 
occur,  a  CEMS  could  be  installed  at  that 
time. 

It  is  not  within  the  scope  of  these 
amendments  to  change  the  requirements 
to  install  a  CEMS  in  complying  with 
NSPS.  Section  60.13(i)  provides  the 
means  for  a  source  to  apply  to  the 
Agency  for  any  alternative  procedure 
from  monitoring  emissions  or  control 
capabilities.  This  determination  is  made 
on  a  case-by-case  basis. 

A  practical  problem  arises  with  the 
commenter's  suggestion  to  waive  CEMS 
installation  until  an  increase  in 
emissions  is  indicated.  Purchase  and 
installation  of  a  CEMS  can  require  up  to 
a  year  to  complete.  It  would  be 
unacceptable  to  allow  a  year's  lapse  in 
CEMS  data  collection,  especially  if  there 
are  indications  that  emissions  are 
approaching  the  level  of  the  emission 
standard. 

f.  The  same  commenter  proposed  that 
part  of  the  burden  of  CEMS  certification 
could  be  eased  without  sacrificing 
accuracy  by  using  the  results  of  the  RA 
testing  to  fulfill  the  performance  test 
requirements  in  §  60.8. 

Combining  the  emission  testing 
required  for  CEMS  evaluation  with  the 
performance  testing  of  the  source  is 
allowed  and  encouraged  as  an  efficient 
use  of  source  and  Agency  resources. 
Test  results  collected  to  satisfy  the 
CEMS  RAT  requirements  may  also  be 


used  to  demonstrate  compliance  as 
specified  in  §  60.8.  provided  the  tests 
were  conducted  as  specified  in  the 
applicable  regulation..  However,  the 
Agency  does  not  agree  that  the  three-run 
performance  test  required  in  §  60.8  is 
equivalent  to  the  nine-run  RAT  required 
in  PS  2  in  assessing  CEMS  accuracy. 
The  PS's  requirement  for  nine  test  runs 
is  necessary  to  satisfy  a  need  for  a 
statistically  significant  evaluation  of  the 
CEMS  RA. 

g.  Additional  comments  raised  during 
internal  Agency  reviews  concerned  the  " 
practicability  of  applying  the  alternative 
procedure.  Would  there  be  sufficient 
information  prior  to  the  performance 
test  to  indicate  the  level  of  emissions     . 
relative  to  the  emission  standard  and, 
thus,  warrant  a  waiver  of  CEMS  RA 
testing? 

There  are  a  number  of  conceivable 
scenarios  that  would  make  use  of  this 
revision  practical.  For  example,  one 
such  scenario  is  a  new  source  expected 
to  operate  with  emissions  below  50 
percent  of  the  emission  standard.  The 
plant  operator  submits  to  the  Agency  a 
.detailed  description  of  the  CEMS  to  be 
installed  and  of  the  alternative  RA 
procedures  as  described  in  §  60.13(c)(1). 
The  plant  operator  then  receives 
tentative  approval  and  installs  the 
CEMS  upon  completion  of  construction 
of  the  affected  facility  and  the  control 
system.  While  the  control  system 
supplier  conducts  tests  to  verify  that 
conditions  of  the  guarantee  are  met,  the 
plant  operator  gathers  additional 
emission  information  with  the  CEMS.  If 
the  emission  levels  are  below  50  percent 
of  the  applicable  limit,  this  plant 
operator  submits  the  results  of  the 
guarantee  tests  and  the  CEMS  data  to 
the  Agency  with  the  request  for  the  RAT 
waiver  along  with  the  notification  of  the 
dates  of  the  performance  tests  as 
required  in  the  General  Provisions. 

The  Agency  reviews  the  data  and  the 
request  prior  to  the  performance  test. 
One  possible  decision  the  Agency  can 
make  is  to  grant  the  source  the  waiver 
(provided  the  data  indicate  sufficiently 
low  emission  levels)  contingent  upon 
review  of  the  results  of  the  performance 
tests  and  of  the  alternative  RA 
procedure. 

4.  Alternative  Procedure. 

a.  One  commenter  cited  problems 
encountered  in  applying  a  calibration 
gas  accuracy  test  and  a  gas  cell 
accuracy  test  to  CEMS's.  The 
commenter  noted  that  such  a  test  can 
produce  data  indicating  satisfactory 
CEMS  operation  while  leaks  in  sampling 
probes  and  lines  are  undetected.  The 
commenter  indicated  that  the 


alternative  RA  approach  is 
unsatisfactory  for  use  as  an  alternative 
to  the  RAT. 

The  problems  presented  by  the 
commenter  are  related  more  to  the 
technical  aspects  of  the  procedure  as 
applied  to  an  individual  CEMS  rather 
than  the  validity  of  the  approach.  The 
amendments  stress  the  need  to  prepare 
a  complete  written  procedure  for 
conducting  the  alternative  accuracy 
assessment  and  to  allow  the  Agency  to 
review  and  approve  it  before 
application.  Section  60.13(c)(2)  has  been 
revised  from  the  proposal  to  include  a 
statement  concerning  what  technical 
information  must  be  included  with  the 
petition  to  waive  the  RAT.  Such 
information  includes  the  location  and 
procedure  for  introducing  the  alternative 
RA  material,  the  concentration  levels  of 
the  alternative  RA  materials,  and  the 
other  equipment  checks  conducted 
during  the  alternative  accuracy 
assessment.  An  example  of  part  of  an 
acceptable  procedure  is  insertion  of 
calibration  gas  at  the  sampling  probe 
which  would  allow  detection  of  sample 
system  leaks. 

b.  Two  commenters  said  that  three, 
instead  of  two  measurement  points 
should  be  required  for  the  alternative 
RA  assessment.  Data  from  a  three-point 
check  would  allow  a  determination  of 
the  linearity  of  the  CEMS  output. 

The  purpose  of  the  cylinder  gas  or  gas 
cell  alternative  procedure  is  to  establish 
the  accuracy  of  the  CEMS  response  at 
concentrations  in  the  range  expected 
during  normal  operation  of  the  source. 
The  values  specified  in  the  alternative 
procedure  reflect  that  purpose.  The 
linearity  of  the  CEMS  response  is 
important  in  the  calibration  of  the 
instrument,  but  instrument  linearity 
determination  is  not  essential  in 
conducting  an  RA  determination.  The 
Agency  believes  that  the  two-point 
procedure  is  sufficient  for  the  purpose  of 
providing  an  indication  of  the  RA  of  the 
CEMS  response. 

c.  One  commenter  stated  that  the  15 
percent  allowable  error  for  the 
alternative  RA  is  too  lenient. 

The  Agency  has  conducted  on-site, 
cylinder  gas  RA  checks  of  CEMS's  over 
extended  periods.  The  results  of  these 
audits  indicate  that  a  less  than  15 
percent  limit  for  the  audit  result  would 
be  too  restrictive;  that  is,  the  lower  limit 
would  result  in  RA  failures  for  CEMS's 
that  perform  satisfactorily  during  RAT 
determinations.  The  Agency  believes 
that  the  15  percent  limit  is  sufficient 
indication  of  CEMS  accuracy.  (See  EPA 
report:  "Assessment  of  the  Adequacy  of 
the  Proposed  Appendix  F  Quality 
Assurance  Procedures  for  Maintaining 
CEMS  Data  Accuracy:  Status  Report  3." 


available  from  Mr.  Darryl  Von  Lehmden, 
EPA.  Mail  Drop  77.  Research  Triangle 
Park,  North- Carolina  27711.) 

d.  One  commenter  proposed  that  gas 
cells  should  be  certified  in  a  laboratory 
environment  and  periodic  checks  of  cell 
integrity  conducted  rather  than  allowing 
use  of  the  CEMS  to  assign  cell  values. 

The  amendments  to  PS  2  list  both  the 
laboratory  cell  certification  procedure 
and  the  on-site  cell  certification 
procedure  as  potentially  acceptable  in 
assigning  cell  values.  The  amendments 
note  that  any  cell  certification  procedure 
is  subject  to  approval  by  the  regulatory 
agency.  The  amendments  add  that  the 
on-site  cell  certification  procedures  must 
include  a  RM  accuracy  check  of  the 
CEMS  used  to  assign  the  calibration  cell 
values.  This  approach  provides  a 
comparison  of  cell  response  value  to  the 
RM  under  realistic  operating  conditions. 
The  Agency  believes  this  is  a  valid, 
although  cumbersome,  approach  to  cell 
response  certification  for  this 
application. 

e.  The  same  commenter  noted  that  the 
directions  in  §  10.1.1  requiring  the  CEMS 
operator  to  inspect  and  verify  the 
operation  of  the  CEMS  components 
before  conducting  the  alternative  RA 
test  should  be  more  specific.  The 
commenter  felt  that  leaving  these 
requirements  to  the  discretion  of  the 
operators  or  CEMS  manufacturers 
would  result  in  widely  varying  levels  of 
detail  in  the  checks. 

Many  of  these  inspection  procedures 
are  site-specific  making  it  extremely 
difficult  for  the  Agency  to  develop  more 
than  general  guidelines  for  this  purpose. 
It  is  more  appropriate  that  CEMS 
operators  and  CEMS  manufacturers 
develop  and  implement  the  inspection 
procedures  for  the  conditions  of  the 
specific  source.  The  Agency  has 
prepared  guidelines  for  CEMS  PS  testing 
and  inspection  procedures  as  identified 
in  Citation  4  of  PS  2. 

IV.  Administrative 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file,  since  material  is  added 
throughout  the  rulemaking  development. 
The  docketing  system  is  intended  to 
allow  members  of  the  public  and 
industries  involved  to  identify  readily 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  Along  with  the  statement  of 
basis  and  purpose  of  the  proposed  and 
promulgated  standards  and  EPA 
responses  to  significant  comments,  the 
contents  of  the  docket,  except  for 
interagency  review  materials,  will  serve 


as  the  record  in  case  of  judicial  review 
(Section  307(d)(7)(A)). 

Under  Executive  Order  12291.  EPA  is 
required  to  judge  whether  a  regulation  is 
a  "major  rule"  and,  therefore,  subject  to 
the  requirements  of  a  regulatory  impact 
analysis.  The  Agency  has  determined 
that  this  regulation  would  result  in  none 
of  the  adverse  economic  effects  set  forth 
in  Section  1  of  the  Order  as  grounds  for 
finding  a  regulation  to  be  a  "major  rule." 
This  regulation  is  not  major  because  it 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices;  and  there  will  be  no  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  in  domestic  or  foreign 
markets. 

This  regulation  is  considered  a 
technical  change  and  was  not  sent  to  the 
Office  of  Management  and  Budget  for 
review. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  attached 
rule  will  have  no  economic  impact  on 
small  entities  because  this  is  not  a  new 
requirement  but  an  alternative 
procedure. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control,  Intergovemment 
relations.  Reporting  and  recordkeeping 
requirements.  Incorporation  by 
reference. 

Dated  iune  3, 1986. 
Lee  M.  Thomas. 
Administrator. 

PART  60— [AMENDED] 

Section  60.13(c)  and  Appendix  B. 
Performance  Specification  2  of  40  CFR  ' 
Part  60  are  amended  as  follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  fojlows: 

Authority:  Sections  101.  111.  114. 116.  301. 
Clean  Air  Act  as  amended  (42  U.S.C.  7401. 
7411.  7414.  7416.  7601). 

2.  Section  60.13  is  amended  by  adding 
a  sentence  to  the  end  of  paragraph  (c) 
and  by  adding  paragraphs  (c)(1)  and 
(c)(2)  as  follows: 

§  60. 1 3    MonttoHng  requirements. 

(c)  *  *  *  An  alternative  to  the  relative 
accuracy  test  specified  in  Performance 
Specification  2  of  Appendix  B  may  be 
requested  as  follows: 

(1)  An  alternative  to  the  reference 
method  tests  for  determining  relative 
accuracy  is  available  for  sources  with 
emission  rates  demonstrated  to  be  less 
than  50  percent  of  the  applicable 
standard.  A  source  owner  or  operator 
may  petition  the  Administrator  to  waive 


JM   I 


21766  Federal  Register  /  Vol.  51,  No.  115  /  Monday.  lune  16.  1986  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51.  No.  115  /  Monday.  )une  16.  1986  /  Rules  and  Regulations  21767 


the  relative  accTiracy  test  in  section  7  of 
Performance  SpecificatioB  2  and 
substitute  the  procedures  in  section  10  if 
the  resuh*  of  a  performance  lest 
conducted  according  to  the  requirements 
in  §  60.8  of  this  subpart  or  other  tests 
performed  foik>wing  the  criteria  in  $  60.8 
demonstrate  that  the  emission  rate  of 
the  pollutant  of  interest  in  the  units  of 
the  applicable  standard  is  less  fhan  50 
percent  of  the  applicable  standard.  For 
somres  subject  to  standards  expressed 
as  control  efficiency  leyels,  a  source 
owner  or  operator  may  petition  the 
Administrator  to  waive  the  relative 
accuracy  test  and  substitute  the 
procedures  in  section  10  of  Performance 
Specification  2  if  the  control  device 
exhaust  emission  rate  is  less  than  50 
percent  of  the  level  needed  to  meet  the 
control  efficiency  requirement.  The 
alternative  procedures  does  not  apply  if 
the  continuous  emission  monitoring 
system  is  used  to  determine  compliance 
continuously  with  the  applicable 
standard.  The  petition  to  waive  the 
relative  accuracy  test  shall  inchide  a 
detailed  description  of  the  procedures  to 
be  applied.  Included  shall  be  location 
and  procedure  for  conducting  the 
alternative,  the  concentration  or 
response  levels  of  the  alternative  RA 
materials,  and  the  other  equipment 
checks  incloded  in  the  ahemative 
procedure.  The  Administrator  will 
review  the  petition  for  completeness  and 
applicability.  The  determination  to  grant 
a  waiver  will  depend  on  the  intended 
use  of  the  CEMS  data  (e.g.,  data 
collection  purposes  other  than  NSPS) 
and  may  require  specifications  more 
stringent  than  in  Performance 
Specification  2  (e.g..  the  applicable 
ejmission  Umit  is  more  stringent  than 
NSPS). 

{2i  The  waiver  of  a  CEMS  relative 
accuracy  test  will  be  reviewed  and  may 
be  rescinded  at  such  time  following 
successful  completion  of  the  alternative 
RA  procedure  that  the  CEMS  data 
indicate  the  source  emissions 
approaching  the  level  of  the  appbcable 
standard.  The  criterion  for  reviewii^  the 
waiver  is  the  collection  of  CEMS  data 
showing  that  emissions  have  exceeded 
70  percent  of  the  applicable  standard  for 
seven,  consecutive,  averaging  periods  as 
specified  by  the  applicable  regulation's). 
For  sources  subject  to  standards 
expressed  as  control  efficiency  levels, 
the  criterion  for  reviewmg  the  waiver  is 
the  collection  of  CEMS  data  showing 
that  exhaust  emissions  have  exceeded 
70  percent  of  the  level  needed  to  meet 
the  control  efficiency  requirement  for 
seven,  consecutive,  averaging  periods  as 
specified  by  the  applicable  regulation's) 
fe.g..  S  60.45(g)(2)  and  (3).  |  60.73(e).  and 


f  60.84{e>l.  It  is  the  responsibifity  of  the 
source  operation  to  maintain  records 
and  determine  the  level  of  emtssions 
relative  to  the  criterion  of  this  waiver  of 
relative  accuracy  testing.  If  this  criterion 
is  exceeded,  the  owner  or  operator  must 
notify  the  Administrator  within  10  days 
of  sHch  occurence  and  include  a 
description  of  the  nature  and  cause  of 
the  increasing  emissions.  The 
Administrator  will  review  the 
notification  and  may  rescind  the  waiver 
and  require  the  owner  or  operator  to 
conduct  a  relative  accuracy  test  of  the 
CEMS  as  specified  in  section  7  of 
Performance  Specification  2. 
*        *        »        •        • 

Appendix  B — [Aiaendedl 

3.  Section  9  of  Performance 
Specification  2  of  Appendix  B  is  revised 
to  read  as  follows: 

Performance  Specification  2 — 
Specifications  and  Test  Procedures  for 
SO,  and  NO,  Continuous  Emission 
Monitoring  Systems  in  Stationary 
Sources 


9.  Reporting 

At  a  minimum  (check  with  the 
appropriate  regional  (rffice.  or  State,  or 
local  agency  for  additional 
requirements,  if  any)  summarize  in 
tabular  form  the  results  of  the  CD  tests 
and  the  relative  accuracy  tests  or 
alternative  RA  procedure  as 
appropriate.  Include  all  data  sheets, 
calculations,  charts  (records  of  CEMS 
responses),  cylinder  gas  concentration 
certifications,  and  cs^ration  cell 
response  certifications  (if  applicable), 
necessary  to  substantiate  that  the 
performance  of  the  CEMS  met  the 
performance  specifications. 
•        •        •        •        • 

4.  Performance  ^>ecif»catJon  2  is 
further  amended  by  redesignating 
section  10  as  section  11  and  adding  new 
sections  11.2, 11.3,  and  11.4  and  by 
adding  a  new  section  10  to  read  as 
follows: 

10.  Alternative  Procedures 

Iftl  Alternative  to  Relative  Accuracy 
Procedure  in  Section  7.  Paragraphs 
60.13(c)  (1)  and  (2)  contain  criteria  for 
which  the  reference  method  relative 
accuracy  may  be  waived  and  the 
following  procedure  substituted. 

10.1.1  Condwct  a  complete  CEMS 
status  check  following  the 
manufacturer's  written  instructions.  The 
check  should  include  operation  of  the 
light  source,  signal  receiver,  timing 
mechanism  functions,  data  acquisition 
and  data  reduction  functions,  data 


recorders,  mechanically  operated 
functions  (nnrror  moventents,  zero  pipe 
operation,  calibration  gas  valve 
operations,  etc.).  sample  filters,  sample 
line  heaters,  moisture  traps,  and  other 
related  fnnctiorrs  of  the  CEMS.  as 
applicable.  All  parts  of  the  CEMS  shall 
be  functioning  properly  before 
proceed!^  to  the  alternative  RA 
procedure. 

10.1.2  Challenge  each  monitor  (both 
poHutant  and  diluent,  if  applicable)  with 
cylinder  gases  of  known  concentrations 
or  calibration  cells  that  produce  known 
responses  at  two  measurement  points 
within  the  following  ranges: 


Measurement  Range 

PolMarN 

momor 

Dtuant  moMUr  tor 

pant 

ca 

o. 

1 

2     

as-30 

percent  a> 
jpenvatoo 
so-eo 

percent  of 
van  value. 

S-8  percent 
by  volume. 

10-14 

percent  by 
vokime. 

4-«percef« 
by  volume 

a-12  percent 

by  volume 

Use  a  separate  cylinder  gas  or 
calibration  cell  for  measurement  points 
1  and  2.  Challenge  the  CEMS  and  record 
the  responses  three  times  at  each 
measurement  point.  Do  not  dilute  gas 
from  a  cylinder  when  challenging  the 
CEMS.  Use  the  average  of  the  three 
responses  in  determining  relative, 
accuracy. 

Operate  each  monitor  in  its  normal 
sampling  mode  as  nearly  as  possible. 
When  using  cylinder  gases,  pass  the 
cylinder  gas  through  all  filters, 
scrubbers,  conditioners,  and  other 
monitor  components  used  during  normal 
sampling  and  as  much  of  the  sampling 
probe  as  practical.  When  using 
calibration  cells,  the  CEMS  components 
used  in  the  normal  sampling  mode 
should  not  be  by-passed  during  the  RA 
determination.  These  include  light 
sources,  lenses,  detectors,  and  reference 
cells.  The  CEMS  should  be  challenged  at 
each  measurement  point  for  a  sufficient 
period  of  time  to  assure  adsorption- 
desorption  reactions  on  the  CEMS 
surfaces  have  stabilized. 

Use  cylinder  gases  that  have  been 
certified  by  comparison  to  National 
Bureau  of  Standards  (NBS)  gaseous 
standard  reference  material  (SRM)  or 
NB6/EPA-approved  gas  manufacturer's 
certified  reference  material  (CRM)  (See 
Citation  2  in  the  Bibliography)  following 
EPA  traceability  protofcol  Number  1  (See 
Citation  3  in  the  BibHography).  As  an 
alternative  to  protocol  .Number  1  gases, 
CRM's  may  be  ased  dn^ctly  as 
alternative  RA  cylinder  gases.  A  list  of 
gas  manufacturers  that  have  prepared 
approved  CRM's  is  available  from  EPA 


at  the  address  shown  in  Citation  2. 
Procedures  for  preparation  of  CRM  are 
described  in  Citation  2. 

Use  calibration  cells  certified  by  the 
manufacturer  to  produce  a  known 
response  in  the  CEMS.  The  cell 
certification  procedure  shall  include 
determination  of  CEMS  response 
produced  by  the  calibration  cell  in  direct 
comparison  with  measurement  of  gases 
of  known  concentration.  This  can  be 
accomplished  using  SRM  or  CRM  gases 
in  a  laboratory  source  simulator  or 
through  extended  tests  using  reference 
methods  at  the  CEMS  location  in  the 
exhaust  stack.  These  procedures  are 
discussed  in  Citation  4  in  the 
Bibliography.  The  calibration  cell 
certification  procedure  is  subject  to 
approval  of  the  Administrator. 

10.1.3    The  differences  between  the 
known  concentrations  of  the  cylinder 
gases  and  the  concentrations  indicated 
by  the  CEMS  are  used  to  assess  the 
accuracy  of  the  CEMS. 

The  calculations  and  limits  of 
acceptable  relative  accuracy  (RA)  are  as 
follows: 

(a)  For  pollutant  CEMS: 


Research  and  Development  Publications.  26 
West  St.  Clair  Street.  Cincinnati,  Ohio  45268. 

11.4  "Gaseous  Continuous  Emission 
Monitoring  Systems — Performance 
Specification  Guidelines  for  SOi,  NO,,  COj, 
Oi,  and  TRS."  EPA-450/3-^2-026.  Available 
from  U.S.  Environmental  Protection  Agency. 
Emission  Standards  and  Engineering  Division 
(MD-19).  Research  Triangle  Park.  North 
Carolina  27711. 
|FR  Doc.  86-13467  Filed  6-13-.86;  8:45  am| 
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RA= 


AC 


XlOO      <  15  percent 


where: 

d  =  Difference  between  response  and  the 

known  concentration^response. 
AC  =  The  known  concentration/response  of 

the  cylinder  gas  or  calibration  cell, 
(b)  For  diluent  CEMS: 
RA  =  idi  <;  0.7  percent  Oi  or  COj,  as 

applicable. 
Note:  Waiver  of  the  relative  accuracy  test 
in  favor  of  the  alternative  RA  procedure  does 
not  preclude  the  requirements  to  complete  the 
calibration  drift  (CD)  tests  nor  any  other 
requirements  specified  in  the  applicable 
regulation(s)  for  reporting  CEMS  data  and 
performing  CEMS  drift  checks  or  audits. 

11.  Bibliography 

11.1  *  *  * 

11.2.  "A  Procedure  for  Establishing 
Traceability  of  Gas  Mixtures  to  Certain 
National  Bureau  of  Standards  Standard 
Reference  Materials."  )oint  publication  by 
NBS  and  EPA.  EPA-600/7-81-mO.  Available 
from  U.S.  Environmental  Protection  Agency, 
Quality  Assurance  Division  (MD-77). 
Research  Triangle  Park,  North  Carolina 
27711. 

11.3.  "Traceability  Protocol  for  Establishing 
True  Concentrations  of  Gases  Used  for 
Calibration  and  Audits  of  Continuous  Source 
Emission  Monitors.  (Protocol  Number  1)." 
June  1978.  Protocol  Number  1  is  included  in 
the  Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems.  Volume  III. 
Stationary  Source  Specific  Methods.  EPA- 
600/4-77-027b.  August  1977.  Volume  III  is 
available  from  the  U.S.  EPA.  Office  of 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  PART  64 
[Docket  No.  FEMA  67171 

Suspension  of  Community  Eligibility; 
Connecticut  et  al. 

agency:  Federal  Emergency 

Management  Agency,  FEMA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National    • 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  third  column. 

FOR  FURTHER  INFORMATION  CONTACT. 

Frank  H.  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  (202) 
646-2717.  Federal  Center  Plaza.  500  C 
Street.  Southwest.  Room  416, 
Washington.  D.C.  20472. 
SUPPlfMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 


measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et. 
seq.).  Accordingly,  the  communities  are 
suspended  on  the  effective  date  in  the 
third  column,  as  of  that  date,  flood 
insurance  is  no  longer  available  in  the 
community.  However,  those 
communities  which,  prior  to  the 
suspension  date,  adopt  and  submit 
documentation  of  legally  enforceable 
floodplain  management  measures 
required  by  the  program,  will  continue 
their  eligibility  for  the  sale  of  insurance. 
Where  adequate  documentation  is 
received  by  FEMA.  a  notice 
withdrawing  the  suspension  will  be 
published  in  the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant 
to  the  Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Deputy  Administrator  finds  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  6- 
month.  90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  USC 
605(b).  the  Deputy  Administrator. 
Federal  Insurance  Administrator. 
Federal  Emergency  Management 
Agency,  hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
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Protection  Act  of  1973.  the  establishment 
of  local  floodplam  management  toj;efher 
with  the  availability  of  flood  msnrance 
decreases  the  economic  impact  of  future 
nood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  hnpacL  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 


(enforce)  adequate  f!oodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  conmunity  participation.  In 
each  entry,  •  coispiete  cbronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Pact  64. 
Flood  insurance — floodplains. 


PART  84-{AH(IENOEDJ 

The  authority  citation  for  Part  64 
corUinues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plao  No.  3  of  1978.  E.O. 
12127). 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


f64.6    UttoeEltailtteCofraMiniMM. 


ICode  tor  reading  ttwd  colunin:  EmafB—Emefgency:  Reg -WegiMar;  Susp-Suspeosonl 


Stste  and  localiofl 


(tagloni 
Connecticur    A»OB,    Wan    o«.    Harttafd 
COMMy. 


No. 


HUwfcnd.  town  of.  Peiiobscnt  Coi»T 
Ouiili>«>    Kaifeor.    Kwm  ct.    Lawrin 
CoMnly. 
Massachusens: 

Yamwu*.  Wwi  al.  Bama«aWe  Cour«y. 

Lincoln,  town  of.  Middtosw  Couaty. — 

r^ew  Hampsta*: 

'inahnm^.     to<»n     of.     RoeWngham 

County. 
Rye.  town  ol.  RoctungMm  County 

Rhode    Wand:    CDarteshaon.    town    ol. 

WasNngtov  Cwmfy, 
Vennof*  Bannn«taii.  town  ot.  Bennngton 

CovXy. 

Region  III 

Pennsylvania: 

Ma»Blila,    Uiwai/i    ot.    Somaraet 

County. 
Bantleyvilte.  borough  ol.  Washington 

CooMy 
MaynestKiig.     befOugTi     at.     Gri 

County 
Freeport.     borough     of. 

County  . 
Souttaaovion.    townahit>   ol.    FraiMiN 

County. 

Raoleii  V 

Miiwaiota. 

Big     Stone    County,     unmcoipocaled 

areas 
Browns     Valley,     city     ol.     Traverse 

County. 
Ch«pawa      County,      unincorparalad 
areas. 

Raglan  VI 
Taxas:    Kendall    County.    unncorpoMtod 
areas. 

RegtooIX 

CaMonna: 

Santa  Ooz.  aly  qi.  Santa  Cna  County 

Viala.  aly  ol.  San  Diego  CouiMy 

Eureka.  cHy  ol.  HumboMI  County 

Escondidak  aty  oi  San  Diego  County... 

Region  n— Minimal  Convaratons 

New  York    Masaena.   town  of.   9t   Law- 
rence County 


Effective  dates  ot  authoraalion/canceHation  ol  sale  ol  flood 
Insurance  in  community       


090021B 


290001 A 
2302138 


2S001SC 
2S0199C 

3301438 
3301418 
4453a5C 
500013C 


4220448 

420846B 

420480B 

4S0005B 

4?1657 


Oct.  6.  1972.  Emerg..  May  16.  1977,  Reg ;  June  17,  1906.  Susp  . 


Speori  tood  hazafd  areas  idanliiad 


May  14,  1975  Emerg.;  June  17.  1986.  Ro»;  Jene  17.  1986.  Susp... 
Jan.  28.  1976.  Emerg ;  June  17,  1986,  Reg..  June  17.  1986,  Susp. 

May  26,  1972,  Emerg.;  May  2,  T077,  Rag.;  June  17,  1986,  Susp 


Dec.  24,  197S,  Emwg.;  June  1.  197a.  Bag.;  Jun»17,  1986.  Susp 

Mar  30,  1978,  Emarg.;  June  17. 1906  Reg,  June  17,  1906,  Susp 
Sepl  8,  1975,  Emerg,;  June  17,  1986,  Reg,;  June  17,  1986,  Susp 
Oct  30,  1970.  Emeig,;  July  13.  W2.  Rag.;  June  17,  1986,  Susp  ..- 
Aag.  28,  1975,  Emerg.;  June  U,  1906,  Reg.;  Jane  17,  1906.  Susp  .. 

Mhr.  21,  1977.  Emerg.;  June  T7,  1908.  Rag.;  June  17.  1906.  Susp.- 
Ott.  15.  1974.  Emer».  Juio  17,  H8«,  Reg.,  June  17.  1986.  Susp..- 
Apr.  30.  1975.  Emerg.;  June  17.  1986,  Reg.,  .fcwe  17,  1906,  Susp  . 
0t:t.  25.  1975.  Enterf,  June  17.  1«86.  Reg.;  June  17,  1980.  Susp  .. 
June  17,  1905,  Emerg.;  May  15.  1906.  Reg..  Jtaie  17,  1986,  Susp  .. 


Data' 


Jan  23,  19W.  May  16,  1997  and  June  17. 
1986. 

Aug  13.  1978,  and  June  17,  1903 — 

Feb    1<  1975.  Aug.  10.  1977  and  June 
17.  1986 

Oct    18,  1974,  May  2.  1877.  Oct  1.  1903 

and  June  17,  1986. 
Dec.    13,   1964.  Oct.   15,   1978.  June   1. 

1978  and  Juna  17.  1906. 

Aug  2,  1974.  No*.  26,  1976  and  June  17, 

1986 
June  28.  1974,  Sept.  3,  1976  and  June  17, 

1986 
July  13,  1972,  July  1,  1974,  Aug  20,  1976, 

Oct.  1.  1983  and  June  17,  1986. 
Sept    13,   1974,  Feb    18.  1977.  No*.   1. 

1977  and  Juna  17.  1986. 


A^    15.  1974,  Sept    12.  1980  and  June 

17.  1986. 
Feb  1.  1974,  June  4,  1976,  and  June  17. 

1986. 
June  28.  1974.  July  16.  1970,  and  June 

17,  1986. 
May  31.  1974.  Oct.  a.  1976  and  June  17, 

1966 
May  31,  1974.  Oct  8.  1976.  May  15.  1«06. 


2706528    Joly2.  1974  Emerg..  June' 17.  1986.  Reg.,  June  17,  1986.  S4isp -. 

2704808    Apr.  30,  1974,  Emerg..  June  17,  1906,  Rag.;  June  17,  1986.  Sosp..- 
2700668  I  Apr  24,  t974,Emerg.;  June  17,  1986,  Bag:  June  17,  1986,  Suep...-. 

Oct  18,  1976,  Emerg.;  June  17,  1986,  Rag.;  June  17,  1986.  Su«p 


Pennsylvaiia:  Southamptoa  township  ol, 
Franfclm  County. 

Raglan  IV 
Fkxida.  Jay.  town  ol,  Santa  Rosa  Caanty... 
Alabama    Pant  Rock,  town  ol,  Jackson 
County 


JWy  2,  1975.  Emerg.;  Feb   15,  1985.  Reg.;  June  17.  190C  Susp 
July  25.  1975,  Emerg,,  Aug.  15.  1983.  Reg.;  Juoa  17,  1986,  Susp. .. 
June  A  1975,  Emerg..  Juie  1.  1982.  Reg..  June  17,  1986,  Susp 
Oct  22,  1971,  Emerg ,  Sept  15. 1963,  Ro»,  Juna  17.  1906.  Susp.. 


3611828  '  June  13,  1S75.  Eme.^.  June  17,  1906.  Reg.;  >jne  17.  1900.Suap. 
4216678    June  17.  1975,  Emeig.;  Mky  15.  1908  Reg.:  Jana  T7.  1906.  Suap.- 


Albany.  city  ol.  Omtan  County. — 


I2D339A 
01021 4A 


2100588 


Jan  13. 1976.  Emerg.,  May  15. 1906.  Reg,;  Juna  17,  1906.  Suap... 
July  30.  1975.  Emerj.,  Jwie  17.  1986.  Reft;  >ine  17,  1908,  Susp,, 

July  17,  1975,  Emerg.;  June  17,  1900,  Reg.;  June  17,  1986,  Susp. 


June  5.  1901  and  June  17.  1988 — . 

Mky  10.  1974.  Juna  4,  1976  and  Mtm  17, 

1986 
Apr  20,  1979  and  Juna  17.  1900 


Dec.  27.  1974.  May  24,  1977  and  June  17, 

1966. 


Mar  8.  1974,  Fab  1905.  Apr  23,  1978 

and  Juna  17,  1986. 
June  14.  1974,  Apr  1,  1977,  Aug.  15, 

1983  wd  June  17.  1986. 
May  24.  1974,  Nov  14,  1975,  Am\»    1, 

1982  and  Jane  17.  1908 
Apr.  5.  1978.  Sept  15.  1903  and  Jun»  17. 

1906. 


Oct  25.  1974.  Ju^  30,  1976  and  Juna  17. 
1900. 


ktay  31.  1974.  Oct  8.  197S  and  May  IS, 
1986 


Jivia  17,  1986. 


Da 
Do. 


Da 
Da 

Do. 
Do. 
Do. 
Do. 

Do 
Do. 
Do 
Do. 
Da 

Do 
Da 
Da 

Do 

Do 
Oa 
Do. 
Oa 

Do. 

Da 


Oct.  10,  1975  and  May  15, 

Oac  10,  1976  tm  Jwa  17.  1986 

May  10,  1974.  Fab.  27,  1978  and  J«na  17, 


Da 

Oa 


Oa 


ICode  for  reading  third  cokimn:  Emerg.— Emergency;  Rag.— Regular  Susp  — Suspenson] 


Slate  and  location 


Community 
NO. 


Etiective  dates  of  authorizatioo/canceUation  ol  sale  of  flood 
insurance  m  community 


Special  flood  hazard  areas  identited 


Data' 


Bonnieville.  town  of.  Hart  County 

Brandenburg,  City  o(,  Meade  County .... 
Livingston,  city  of,  Rockcastle  County 
Wheehmght  city  ol.  Floyd  County. ._.. 


South  Caroline 

FouMain    Inn,    town    ol,    Greenville, 

Laurens  Counties. 
I  Na.  town  of,  Anderson  County 


Walhalla,  town  ol.  Oconee  County . 


M01068    Oct  9  1974,  Emerg.;  June  17,  1986,  Reg.;  June  17.  1986.  Susp  June  28.  1974,  Fab.  2a  1976  and  Juna 

17,  1986 
Apr.  15,  1975,  Emerg.;  Juna  17,  1986,  Reg ;  June  17,  1986,  Susp. 


Tennessee: 

Estill  Springs,  to«m  of,  Franklin  County. 

Dandndge,  town  ol.  Jefferson  County... 

Mason,  city  ol,  T«>ton  County 

V 


Illinois:  GreenfieW,  city  ol.  Greene  County... 

Indiana:    Clovecdale.    town    of,     Putoam 

County. 
Michigan  Saranac.  village  of,  Ionia  County 

Mnnesola:  Elgm.  city  ol.  Wabasha  County  .. 

Ohio:    Ubeily   Canter,   vflaga  ol.    Henry 

County 
Wisconsin: 

Sagley.  village  of.  Grant  County - 

Embarrass,      village      ot.      Waupaca 

County. 
Union    Grt>«a.     viflaga    ol.     Radna 

County. 

Ragloo  VII 

Iowa 

Arata.  city  ol.  Caaa  Caunly. — 


Carroll  County,  unincarporated  areaa. 
Nebraska:     Elgin,     village    of,    Antetope 
County 


21 01 708 
2102028 
2100748 

4502098 
4500178 
4501598 

4702728 

470299A 
47ei91A 

1702528 
1802158 
260421 B 
270484C 
3606198 

5501458 

55049SB 

550586 

190O48B 

1900398 
3100028 


Aug.  20,  1975,  Emerg,;  June  17.  1986,  Rea;  June  17,  1988,  Suap.. 
Oct.  15,  1974.  Emerg.;  June  17,  1986,  Reg.;  June  17.  1986,  Susp .. 

June  2,  1077,  Emerg.;  June  17.  1976.  Reg.;  June  17.  1986.  Susp.._ 
Aug  6,  1975.  Emerg.;  June  17.  1986.  Reg.;  June  17,  1966,  Susp... 
May  2.  1975.  Emerg.;  June  17,  1986,  Reg.;  June  17,  1986.  Susp 

July  17.  1975  Emerg.;  May  15,  1986,  Reg.;  June  17,  1986.  Susp .. . 
Jan.  8,  1979,  Emerg.;  June  17,  1986,  Reg.;  June  17.  1986,  Susp... 
Dec  8,  1900,  Emerg.;  May  15,  1986,  Reg.;  June  17,  1986,  Susp.... 

July  5,  1979,  Emerg.,  June  17,  1986,  Reg..  June  17,  1986,  Susp.-. 
May  9,  1975,  Eaierg.;  Juna  17,  198f,  Reg.,  June  17,  1986,  Suap  .... 
Sept.  3,  1976,  Emerg.;  June  17,  1966,  Reg.;  June  17.  1966.  Susp.. 
July  7. 1975,  Ei«ar»;  Jwia  17,  1986,  Reg.;  June  17,  1966,  Susp... 
Oct  6.  t975,  Emerg.;  June  17,  1986,  Reg.:  June  17,  1986.  Susp... 


May  17,  1974,  Oct.  31.  1975  and  Juna  17, 


Aug  2,  1974,  Feb.  20,  1976  and  June  17, 

1986. 
May  17.  1974,  Mar  5,  1976  and  June  17, 

1986 

July  23.  1976,  June  3.  1977  and  June  17, 

1986. 
May  31.  1974,  Mar.  26.  1976  and  June  17, 

1986. 
June  26,  1974.  June  4,  1976  and  June  17 

1986 

Feb  1.  1974.  Oct  22,  1976  and  Apr  15. 

1986 
June  11.  1976  and  June  17,  1966 


July  25,  1975,  Emerg.;  June  17,  1986,  Reg.;  Juoa  17,  1986.  Susp.. 
May  2,  1975,  Emerg.;  Juna  17.  1906,  Rag.;  June  17,  1906.  Suap... 
Mar.  5,  T979.  Emerg.;  June  17.  1906,  Reg.;  June  17,  1986,  Susp  . 


Apr.  11,  1975.  Emerg.;  June  17,  1966.  Rag.;  Juna  17,  1906,  Susp... 

Apr  24.  1075.  Emerg.;  Juna  17,  1906^  Ra».;  Juna  17,  1980,  Suap... 
Apr.  18.  1975,  Emerg.;  June  17.  1986,  Reg.;  June  17,  1986.  Susp-. 


Oct  1,  1976  and  May  15,  1986 .._ _ 

Fab  22.  1974,  July  16,  1976  and  June  17, 

1986. 
June  7,  1974,  Aug  6,  1976  and  June  17, 

1986 
July  11.  1975,  Mar  11,  1977  and  Jma  17, 

1986 
May  17.  1974.  June  9,  1976  and  Fab  16, 

1979 
Oct.  18,  1974,  May  21,  1976  and  June  17, 

1980. 

Aug.  30,  1974,  May  21,  1976  and  June  17, 

1906. 
Dec.  7,  1973i  May  21,  1976  and  *na  17, 

1906. 
Mar.  15,  1979  and  June  17,  1906 


Montana:  Dodson,  town  ot  Philips  CDuntyJ     3008538    June  6.  1977,  Emerg;  June  17.  1986.  Reg.;  June  17.  1986.  Susp |  Dec.  27,  1974  and  June  17.  1986 -.. 


May  3,  1974,  Oct.  31,  197S  and  June  17. 
1906. 

June  17,  19?7  and  Jbne  17,  MOO 

Mar   22,  1974.  Dec.  12.  1975  and  Juna 

17.  1906. 


Da 
Oa 
Da 
Da 

Do 
Do. 
Do 

Do. 

Do 
Da 

Do 
Do 
Do 
Do 
Do. 

Do 
Da 
Do. 

Do. 

Da 
Da 

Do 


» Cartam  Federal  assotance  no  tonger  available  in  special  flood  hazard  i 


Fronds  V.  RoiHy, 

Deputy  Administrator,  Federal  Insurance 
Admin  islrolicn. 

|FR  Doc.  86-13447  Filed  6-13-86;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodwt  No.  86-316;  RM-4987] 

Radio  Broadcasting  Services; 
CrossvUle,  TN 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


JM  I 


summary:  Tbis  document  allots  Chaimel 
273A  to  Crossville,  Tenneosee.  as  that 
community's  second  FM  service,  at  the 
request  of  WCSV,  inc.  With  this  action, 
this  proceeding  is  terminated. 

With  this  action,  this  proceeding  is 
terminated. 


DATES:  Effective  July  14, 1986;  The 
window  period  for  filing  applications 
will  open  on  July  15. 1986,  and  close  on 
August  13, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  85-316. 
adopted  May  7, 1966.  and  released  June 
6. 198a  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  porchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Fart  7S 

Radio  broadcasting. 

47  CFR  Part  73  is  amended  as  follows: 


PART  73— I  AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  47  U.S.C.  154.  303. 

2.  Section  73.202(b)  is  amended  by 
adding  the  following: 

§  73.202    Tabic  of  allotments. 


«           »           • 

(b)  *  *  • 

•            * 

Tarweiaaa 

Channal 
No 

CrossviHa 

• 

• 

• 

273A 

• 

•                           • 

• 

• 

Ralph  A.  Holler, 

Acting  Chief.  Policy  and  Rules  Division.  Mass 

Media  Bureau. 

[FR  Doc.  86-13498  Filed  6-13-86;  8:45  am) 
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47  CFR  Part  73 

(MM  Docfctt  No.  85-253;  RM-49801 

Radio  Broadcasting  Services; 
Sturtevant.  Wi 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
284A  to  Sturtevant.  Wisconsin,  as  that 
community's  Hrst  FM  channel  at  the 
request  of  Sentry  Broadcasting,  Inc.  A 
site  restriction  of  5.8  kilometers  (3.6 
miles)  north  of  the  city  is  required. 
Comments  were  filed  by  the  petitioners 
and  Wiscomm  Ltd.  d/b/a  Lakes  Area 
Media.  With  this  action,  this  proceeding 
is  terminated. 

DATES:  Effective  July  14. 1986;  The 
window  period  for  Tiling  applications 
will  open  on  )uly  15, 1986,  and  close  on 
August  30, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  85-253 
adopted  May  27, 1986,  and  released  June 
6. 1986.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-4  Amended] 

1.  The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  47  U.S.C.  154.  303. 

2.  Section  73.202(b]  is  amended  by 
adding  the  following: 

$73,202    Tabte  Of  aHotm«nts. 

***** 

(b)  *  *  • 


Channat 
No. 


SturtevaM.. 


2B4A 


Mark  N.  Upp, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  88-13501  Filed  6-13-fl6:  8:45  am) 
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47  CFR  Part  76 

(MM  Docket  No.  84-1296] 

Cable  Television;  Reconsideration  of 
the  Implementation  of  ttie  Cable 
Communications  Policy  Act  of  1984 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  action  dismisses  three 
petitions  for  partial  reconsideration  of 
the  Commission's  Report  and  Order  in 
MM  Docket  No.  84-1296.  In  that  Report 
and  Order,  the  Commission  adopted 
rules  to  implement  various  provisions  of 
the  Cable  Communications  Policy  Act  of 
1984.  Petitioners  raise  issues  regarding 
cable  franchise  fees  and  the  defmition  of 
a  cable  system.  Reconsideration  of  the 
Commission's  decision  with  respect  to 
these  issues  is  denied  as  petitioners  fail 
to  demonstrate  any  error  or  omission  in 
the  Report  and  Order.  This  action  also 
revises  the  definition  of  basic  cable 
service  in  the  Commission's  rules.  The 
new  definition  eliminates  reference  to 
the  must  carry  rules  but  preserves  the 
Commission's  initial  policy  decision  on 
this  subject  by  including  the  same 
signals  that  were  formerly  afforded  must 
carry  status.  The  definition  of  basic 
cable  service  was  revised  in  response  to 
the  July  19. 1985,  U.S.  Court  of  Appeals 
ruling  in  the  Quincy  case  that  declared 
the  Commission's  "must  carry"  rules 
constitutionally  invalid. 
EFFECTIVE  DATE:  July  14, 1986. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Roberts.  Mass  Media  Bureau.  (202) 
632-6302. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  And  Order  in 
MM  Docket  No.  84-1296.  adopted:  May 
30. 1986.  and  released  June  5. 1986. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  Northwest,  Washington, 
D.C.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 


(202)  857-3800,  2100  M  Street, 
Northwest,  Suite  140,  Washington,  DC 
20037. 

Summary  of  The  Memorandum  Opinion 
and  Order 

1.  On  April  11, 1985,  the  Commission 
adopted  a  Report  and  Order  in  MM 
Docket  No.  84-1296  (50  FR  18637;  May  2, 
1985),  that  amended  its  rules  to 
implement  certain  provisions  of  the 
Cable  Communications  Policy  Act  of 
1984  (Cable  Act).  Before  the  Commission 
are  three  Petitions  for  Partial 
Reconsideration  of  the  Report  and 
Order.  These  petitions  seek 
reconsideration  of  the  Commission's 
policy  decisions  in  two  areas:  1) 
franchise  fees,  and  2)  the  definition  of 
"cable  system."  Also  before  the 
Commission  are  comments  filed  in 
response  to  its  Order  Reopening  the 
Period  for  Filing  Comments  in  MM 
Docket  No.  84-1296  (50  FR  38016;  Sept. 
19. 1985).  This  Order  was  issued  to 
provide  interested  parties  an 
opportunity  to  comment  on  the  impact  of 
the  U.S.  Court  of  Appeals  decision  in 
Quincy  Cable  TV,  Inc.  v.  FCC  on  the 
definition  of  "basic  cable  service" 
adopted  in  the  Report  and  Order. 

2.  By  this  Memorandum  Opinion  and 
Order,  we  are  denying  the  Petitions  fpr 
Partial  Reconsideration  of  the  Report 
and  Order.  We  also  are  adopting  a 
revised  definition  of  "basic  cable 
service"  that  eliminates  the  reference  to 
the  "must  carry"  rules. 

3.  Miami  Cablevision  petitioned  the 
Commission  to  reinstate  the  franchise 
fee  provisions  of  our  rules,  asserting  that 
by  not  doing  so  the  Commission 
abdicated  its  statutory  authority  and 
contravened  congressional  intent.  After 
reviewing  the  Petition  for  Partial 
Reconsideration,  the  Commission 
concludes  that  franchise  fee  standards 
should  not  be  reinstated  in  our  rules. 
The  Commission  notes  that  the 
provisions  of  Section  622  of  the  Cable 
Act  supersede  its  franchise  fee  rules  and 
that  Congress  intended  for  franchise  fee 
issues  to  be  more  appropriately  resolved 
through  the  judicial  process.  In  this 
regard,  the  Commission  also  refuses  to 
reinstate  petitions  regarding  franchise 
fee  disputes  that  were  pending  prior  to 
December  29. 1984.  The  Commission 
believes  it  is  wise  to  allow  courts  that 
decide  the  "tax  or  fee"  status  of  state 
and  local  levies  to  decide  the  status  of 
those  levies  regardless  of  whether  they 
arose  before  or  after  the  effective  date 
of  the  Cable  Act. 


4.  The  National  Association  of 
Broadcasters  (NAB)  and  the  Association 
of  Maximunj  Service  Telecasters  (MST) 
request  that  the  Commission  redefine 
"cable  system"  so  as  not  to  affect  the 
applicability  ol  the  then  existing  must 
carry  rules.  Since  these  petitions  were 
filed,  however,  the  U.S.  Court  of 
Appeals  decision  in  Quincy  ruled  the 
must  carry  rules  constitutionally  invalid. 
In  light  of  this  decision,  the  Commission 
issued  a  combined  Notice  of  Inquiry  and 
Notice  of  Proposed  Rule  Making  to 
request  comments  and  proposals 
concerning  mandatory  s^nal  carriage 
rules  for  cable  systems  in  light  of  the 
Quincy  decision.  In  view  of  these 
developments,  the  Commission  finds 
that  the  issues  raised  by  NAB  and  MST 
cannot  be  resolved  here.  Accordingly, 
the  Commission  is  denying  their 
petitions. 

5.  On  September  10. 1985.  the 
Commission  issued  an  Order  reopening 
the  proceeding  to  provide  parties 
opportunity  to  comment  on  the  impact  of 
the  Quincy  decision  on  the  basic  cable 
service  definition.  After  reviewing  the 
comments,  the  Commission  determined 
that  the  reference  to  the  must  carry  rules 
in  the  definition  creates  only  a  minor 
technical  problem.  In  this  respect,  the 
Commission  concludes  that  the 
invalidation  of  the  must  carry  rules  by 
the  Quincy  decision  does  not  otherwise 
affect  its  original  policy  determination 
with  respect  to  the  definition  of  basic 
cable  service.  Accordingly,  the 
Commission  is  revising  the  definition  to 
eliminate  the  reference  to  the  must  carry 
rules  and  to  include  the  same  signals 
that  were  formerly  afforded  must  carry 
status. 

6.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b).  it 
is  certified  that  the  final  rule  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  no  substantive  changes  have 
been  made  to  the  signal  carriage  rules. 

7.  The  decision  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
forms,  information  collection  and/or 
recordkeeping,  labeling,  disclosure  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
on  the  public. 

8.  Accordingly,  It  is  ordered  that  the 
petitions  for  Partial  Reconsideration  of 
the  Commission's  Report  and  Order  in 
MM  Docket  No.  84-1296  filed  by  Miami 
Cablevision.  the  Association  of 
Maximum  Service  Telecasters  and  the 
National  Association  of  Broadcasters 
are  denied.  In  addition,  it  is  ordered  that 
Part  76  of  the  Commission's  Rules  and 
Regulations  is  amended  as  set  forth  at 


the  end  of  this  document,  effective  July 
14, 19aa  It  is  further  ordered  that  this 
proceeding  is  terminated. 

9.  Aulhorily  for  this  action  is  provided 
in  »ctk>ns  2,  4(i).  and  303  of  the 
Communications  Act  of  1934  as 
amended. 

List  of  Subjects  in  47  CFR  Pari  76 

Definitions,  Carriage  of  television 
broadcast  signals. 
William  |.  Tricarico, 

Secretary. 

PART  76— (AMENDED) 

Part  76  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

2.  47  CFR  76.5  is  amended  by  revising 
paragraph  (ii)  to  read  as  follows: 

§  76.5    Definitions. 

***** 

(ii)  Basic  cable  service.  For  the 
purposes  of  regulating  the  rates  for  the 
provision  of  basic  cable  service  in 
circumstances  in  which  a  cable  system 
is  not  subject  to  effective  competition, 
basic  cable  service  is  the  tier  of  service 
regularly  provided  to  all  subscribers  that 
includes  the  public,  educational  and 
governmental  channels,  if  required  by  a 
franchising  authority  under  Title  VI  of 
the  Communications  Act.  and  the 
retransmission  of  any  broadcast 
television  signals  in  the  following 
categories: 

(1)  For  communities  located  outside 
all  major  and  smaller  television  markets 
(as  defined  in  this  section): 

(i)  Television  broadcast  stations 
within  whose  Grade  B  contours  the 
community  of  the  community  unit  is 
located,  in  whole  or  in  part; 

(ii)  Television  translator  stations  with 
100  watts  or  higher  power  serving  the 
community  of  the  community  unit  and 
for  community  units  that  commence 
operations  or  expand  channel  capacity 
after  March  30. 1972.  noncommercial 
educational  translator  stations  with  5 
watts  or  higher  power  serving  the 
community  of  the  community  unit; 
(iii)  Noncommercial  educational 
television  broadcast  stations  within 
whose  specified  zone  the  community  of 
the  community  unit  is  located,  in  whole 
or  in  part; 

(iv)  Commercial  television  broadcast 
stations  that  are  significantly  viewed  in 
the  community  of  the  community  unit. 
See  §  76.54. 

(2)  For  communities  in  smaller 
television  markets  (as  defined  in  this 
section):. 


(i)  Television  broadcast  stations 
within  whose  specified  zone  the 
community  of  the  commanity  unit  is 
located,  in  whole  or  in  part; 

(ii)  Noncommercial  eiducalional 
television  broadcast  stations  within 
whose  Grade  B  contours  the  community 
of  the  community  unit  is  located,  in 
whole  or  in  part; 

(iii)  Commercial  television  broadcast 
stations  licensed  to  communities  in 
other  smaller  television  markets,  within 
whose  Grade  B  contours  the  community 
of  the  community  unit  is  located,  in 
whole  or  in  part; 

(iv)  Television  broadcast  stations 
licensed  to  other  communities  which  are 
generally  considered  to  be  part  of  the 
same  smaller  television  market 
(Example:  Burlington.  Vt.-Plattsburgh, 
N.Y..  television  market); 

(v)  Television  translator  stations  with 
100  watts  or  higher  power  serving  the 
community  of  the  community  unit  and. 
for  community  units  that  commence 
operations  or  expand  channel  capacity 
after  March  30. 1972.  noncommercial 
educational  translator  stations  with  5 
watts  or  higher  power  serving  the 
community  of  the  community  unit; 

(vi)  Commercial  television  broadcast 
stations  that  are  significantly  viewed  in 
the  community  unit.  See  §  76.54. 
(3)  For  communities  in  major 
television  markets  (as  defined  in  this 
section)  and  in  communities  located 
both  wholly  or  partially  within  both 
major  and  smaller  television  markets: 

(i)  Television  broadcast  stations 
within  whose  specified  zone  the 
community  of  the  community  unit  is 
located,  in  whole  or  in  part: 

(ii)  Noncommercial  educational 
television  broadcast  stations  within 
whose  Grade  B  contours  the  community 
of  the  community  unit  is  located,  in 
whole  or  in  part; 

(iii)  Television  translator  stations  with 
100  watts  or  higher  power  serving  the 
community  of  the  community  unit  and. 
for  those  community  units  that 
commence  operations  or  expand 
channel  capacity  after  March  30. 1972. 
noncommercial  educational  translator 
stations  with  5  watts  or  higher  power 
serving  the  community  of  the  community 
unit; 

(iv)  Television  broadcast  stations 
Ucensed  to  other  designated 
communities  of  the  same  major 
television  market  (Example:  Cincinnati. 
Ohio-Newport.  Ky..  television  market); 
(v)  Commercial  television  broadcast 
stations  that  are  significantly  viewed  in 
the  community  of  the  community  unit. 
See  §  76.54. 

(4)  In  the  absence  of  at  least  three 
signals  in  one  of  the  above  categories. 
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any  unaltered  broadcast  television 
signals. 

3. 47  CFR  76.33  is  amended  by  revising 
paragraph  (a)(2]  and  adding  paragraph 
(e)  to  read  as  follows: 

§  76.33    Standards  for  rate  regulation 

(a)*  *  * 

(2)  Only  cable  systems  that  are  not 
subject  to  effective  competition  may  be 
rate  regulated.  A  cable  system  will  be 
determined  to  have  effective 
competition  whenever  at  least  three 
unduplicated  signals  serve  the  cable 
community.  Signals  shall  be  counted  if 
they  place  a  Grade  B  contour  (as 
defined  in  §  73.683  of  our  rules)  over  any 
portion  of  the  cable  community,  are 
significantly  viewed  within  the  cable 
community  (as  defined  by  §  76.54  of  our 
rules)  or  are  translator  stations  licensed 


to  serve  the  cable  community,  provided 
that  the  translators  are  not  used  to 
retransmit  stations  already  providing 
Grade  B  contour  or  significantly  viewed 
signals  within  the  cable  community.  The 
Commission  may  grant  exceptions  to 
this  standard  where  the  franchising 
authority  demonstrates  with  engineering 
studies  in  accordance  with  §  73.686  of 
the  Commission's  rules  and  other 
showings  that  such  signals  are  not  in 
fact  available  within  the  community. 

(e)  Any  party  may  pietition  the 
Commission  for  relief  of  the  provisions 
in  this  section  in  accordance  with  the 
provisions  and  procedures  set  forth  in  § 
76.7  for  petitions  for  special  relief. 

|FR  Doc.  86-13135  Filed  6-13-86:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  672 

(Docket  No.  60590-6090] 
Groundfish  of  tfie  Guif  of  Aiasica 

Correction 

In  FR  Doc.  86-11902  beginning  on  page 
19203  in  the  issue  of  Wednesday,  May 
28, 1986,  make  the  following  corrections: 

1.  On  page  19206,  in  the  first  column, 
sixth  line,  "code"  should  read  "cod". 

2.  On  the  same  page  and  column  in 
Table  II,  in  the  second  entry  under 
TALFF  "0"  should  read  "10". 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
conlains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give   interested   persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

(Regulations  No.  161 

Supplemental  Security  income  for  tfie 
Aged.  Blind,  and  Disabled; 
Suspensions.  Terminations,  and 
Advance  Notice  of  Unfavorable 
Determination 

Correction 

In  FR  Doc.  86-10129  beginning  on  page 
17057  in  the  issue  of  Thursday.  May  8, 
1986,  make  the  following  corrections: 

1.  On  page  17061,  in  the  first  column, 
the  entry  for  §  416.1368  should  read 
"Termination  because  of  your  death."; 

§416.1300    (Corrected] 

2.  On  page  17061,  in  the  second 
column,  in  §  416.1300(a),  third  line. 
"(SST)"  should  read  "(SSI)": 

§416.1305    (Corrected] 

3.  On  the  same  page,  same  column,  in 
§  416.1305,  the  eighth  line  should  read 
"payable  to  an  eligible  individual  or 
eligible  couple.  The"; 

§416.1315    (Corrected] 

4.  On  page  17062,  in  the  first  column, 
in  §  416.1315(b)(1).  "not"  should  read 
"now"; 

§416.1332    [Corrected] 

5.  On  page  17063,  in  the  first  column, 
in  §  416.1332(a)(1).  eighth  line,  "monor" 
should  read  "minor",  and  in  the  ninth 
line,  the  paragraph  designation  "(1)" 
should  read  "(i)''; 

6.  On  page  17063.  in  the  second 
column,  in  §  416.1332(c).  third  line  from 
the  botton',  "provide"  should  read 
"prove"; 

§416.1336    (Corrected] 

7.  On  page  17063,  in  the  third  column, 
in  §416.1336,  the  paragraph  designation 
"(d)"  should  read  "(b)"; 


§416.1342    (Connected! 

8.  On  page  17064.  in  the  first  column, 
in  §  416.1342(b),  in  both  the  fourth  and 
fifth  lines,  "fails"  should  read  "fail": 

§1316.1360    (Corrected] 

9.  On  page  17065,  in  the  second 
column,  in  §  416.1360(a).  fifteenth  line, 
"ir*  should  read  "It";  and 

§416.1374    (Corrected] 

10.  On  page  17066,  in  the  first  column, 
in  §416.1374(8),  ninth  line,  "determind" 
should  read  "determined". 

BILLING  CODE  ISOS-OI-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1306 

Refilling  of  Prescriptions  for 
Controlled  Substances  in  Schedules  III 
and  IV 

agency:  Drug  Enforcement 

Administration,  Justice. 

ACTION:  Notice  of  proposed  rule  making. 


Federal  Register 

Vol.  51.  No.  115 
Monday.  June  16.  1986 


SU»«MARY:  Title  21  CFR  1306  presently 
requires  the  prescribing  practitioner  to 
issue  a  new  prescription  for  additional 
quantities  of  Schedule  III  or  IV 
controlled  substances  beyond  the 
amount  originally  prescribed.  This 
proposed  rule  making  would  allow 
additional  refills  of  an  original 
prescription  authorized  by  the 
prescribing  practitioner,  as  long  as  the 
number  of  refills,  including  those 
authorized  on  the  original  prescription, 
do  not  exceed  the  five  refill  limitation 
nor  extend  beyond  six-months  from  the 
date  of  issue  of  the  original  prescription. 

This  revision  will  reduce  the 
paperwork  required  of  dispensing 
pharmacists  since  they  will  not  be 
required  to  prepare  a  new  prescription 
for  each  additional  refill  authorized  by 
the  prescribing  practitioner.  Under  this 
proposal  pharmacists  would  be 
permitted  to  record  the  refill 
authorization  on  the  reverse  of  the 
original  prescription.  This  revision 
reduces  the  number  of  records  to  which 
a  pharmacist  must  refer  when 
dispensing  a  controlled  substance  to  an 
individual  patient. 

date:  Written  comments  and  objections 
must  be  received  within  60  days  from 


the  date  this  announcement  is 
published. 

address:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Administrator.  Drug  Enforcement 
Administration,  United  States 
Department  of  justice,  1405  I  Street, 
NW.,  Washington,  D.C.  20537,  Attention: 
DEA  Federal  Register  Representative. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Thomas  Gitchel,  Chief,  Diversion 
Operations  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  1405  I  Street.  N.W., 
Washington,  D.C.  20537,  (202)  633-1216. 
SUPPLEMENTARY  INFORMATION:  Title  21, 
CFR  1306.22(a)  presently  requires  a  new 
and  separate  prescription  from  the 
prescribing  practitioner  for  additional 
quantities  of  controlled  substances  in 
Schedule  III  or  IV  beyond  those 
authorized  on  the  original  prescription. 

This  announcement  contains  a 
proposed  revision  to  this  section  to 
allow  additional  refill  authorizations  to 
be  recorded  on  the  reverse  of  the 
original  prescription  without  the 
issuance  of  a  "new  and  separate 
prescription,  provided  certain  conditions 
are  met.  In  addition,  the  wording  to  Title 
21,  CFR  1306.22(a)  has  been  revised  for 
clarification,  however,  no  substantive 
changes  have  been  made  as  a  result  of 
this  clarification. 

List  of  Subjects  in  21  CFR  Part  1306 

Drug  traffic  control,  prescription 
requirements. 

PART  1306— [AMENDED] 

1.  The  authority  citation  for  Part  1306 
continues  to  read  as  follows: 

Authority:  21  USC  821.  829.  and  871(b). 

2.  Section  1306.22  is  amended  by 
revising  paragraph  (a)  as  follows: 

§  1306.22    Refilling  of  prescription. 

(a)  No  prescription  for  a  controlled 
substance  listed  in  Schedule  III  or  IV 
shall  be  filled  or  refilled  more  than  six 
months  after  the  date  on  which  such 
prescription  was  issued  and  no  such 
prescription  authorized  to  be  refilled 
may  be  refilled  more  than  five  times. 
Each  refill  of  a  prescription  shall  be 
entered  on  the  back  of  the  prescription 
or  on  another  appropriate  document.  If 
entered  on  another  document,  such  as  a 
medication  record,  the  document  must 
be  uniformly  maintained  and  readily 
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retrievable.  The  following  information 
must  be  retrievable  by  the  prescription 
number  consisting  of  the  name  and 
address  form  of  the  controlled 
substance,  the  date  filled  or  refilled,  the 
quantity  dispensed,  initials  of  the 
dispensing  pharmacist  for  each  refill, 
and  the  total  number  of  refills  for  that 
prescription.  If  the  pharmacist  merely 
initials  and  dates  the  back  of  the 
prescription  it  shall  be  deemed  that  the 
full  face  amount  of  the  prescription  has 
been  dispensed.  The  prescribing 
practitioner  may  authorize  additional 
renils  of  Schedule  III  or  IV  controlled 
substances  on  the  original  prescription 
through  an  oral  refill  authorization 
transmitted  to  the  pharmacist  provided 
the  following  conditions  are  met: 

(1)  The  total  quantity  authorized, 
including  the  amount  of  the  original 
prescription,  does  not  exceed  five  refills 
nor  extend  beyond  six-months  from  the 
date  of  issue  of  the  original  prescription. 

(2)  The  pharmacist  obtaining  the  oral 
authorization  records  on  the  reverse  of 
the  original  prescription  the  date, 
quantity  of  refill,  number  of  additional 
refills  authorized,  and  initials  the 
prescription  showing  who  received  the 
authorization  from  the  prescribing 
practitioner  who  issued  the  original 
prescription. 

(3)  The  quantity  of  each  additional 
refill  authorized  is  equal  to  or  less  than 
the  quantity  authorized  for  the  initial 
filling  of  the  original  prescription. 

(4)  The  prescribing  practitioner  must 
execute  a  new  and  separate  prescription 
for  any  additional  quantities  beyond  the 
five  refill,  six-month  limitation. 

*         *         *         •         « 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  proposal  will 
have  no  significant  impact  upon  small 
businesses  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.  It 
will  in  fact  reduce  records  required  by  a 
dispensing  pharmacy. 

Pursaunt  to  section  3(c)(3)  and 
3(e)(2)(B)  of  the  Executive  Order  12291, 
this  proposed  action  has  been  submitted 
for  review  by  the  Office  of  Management 
and  Budget,  and  approval  of  that  Office 
has  been  requested  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501,  et  seq. 

Dated:  May  27, 1986 
Gene  R.  HaisKp. 

Deputy  Assiitaat  Administrator,  Office  of 
Diversion  Control. 
|FR  Doc.  86-13440  Filed  6-13-66: 6:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

ICC  Docket  No.  86-212;  FCC  86-274) 

Amendment  of  Rules  and  Policies 
Governing  the  Attactiment  of  Cable 
Television  Hardware  to  Utility  Poles 

agency:  Federal  Communications 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  FCC  proposes  changes  in  its 
method  for  calculating  pole  attachment 
rates  and  in  its  rules  governing  pole 
attachment  complaints.  This  action  is 
taken  in  response  to  the  court  decisions 
in  Alabama  Power  Co.  v.  FCC,  773  F.2d 
362  (1985),  and  Texas  Power  and  Light 
Co.  V.  FCC,  No.  84-4818  (5th  Cir.  Mar.  17. 
1986).  FCC  intends  to  develop  policies 
and  rules  which  will  facilitate  resolution 
of  pole  attachment  complaints. 
DATES:  Comments  must  be  received  on 
or  before  July  28, 1986.  and  Reply 
Comments  must  be  received  on  or 
before  August  12, 1986. 
address:  Secretary's  Office,  Room  222, 
Federal  Communications  Commission, 
Washington,  DC  20054. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bert  Weintraub  or  Suzan  Friedman, 
Common  Carrier  Bureau,  Formal 
Complaints  and  Investigations  Branch, 
Washington,  DC  20554,  (202)  632-4887. 
SUPPLEMENTARY  INFORMATION: 

The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements:  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

This  is  a  summary  of  the 
Commission's  notice  of  proposed 
rulemaking,  CC  Docket  No.  86-212. 
adopted  May  29, 1986,  released  June  6, 
1986. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  Northwest,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Notice  of  Proposed 
Rulemaking 

1.  The  Notice  of  Proposed  Rulemaking 
proposes  changes  to  the  Commission's 


rules  and  policies  governing  the 
attachment  of  cable  television  hardware 
to  poles  owned  or  controlled  by 
telephone  or  electric  utilities.  In  a  recent 
decision,  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  determined 
that  the  rate  established  by  the 
Commission's  methodology  does  not 
result  in  the  maximum  just  and 
reasonable  rate  allowed  under  section 
224  of  the  Communications  Act  and, 
therefore,  the  methodology  is  faulty. 
Alabama  Power,  supra. 

2.  Two  elements  of  the  Commission's 
formula  for  determining  the  maximum 
just  and  reasonable  pole  attachment 
rate  are  the  cost  of  a  bare  pole  and  the 
carrying  charges  attributable  to  the  pole. 
In  Alabama  Power  the  court  raised 
questions  about  the  Commission's 
methodology  in  calculating  the  cost  of  a 
bare  pole  and  the  administrative  and 
tax  expense  components  of  the  carrying 
charges.  The  cost  of  a  bare  pole  is  found 
by  reducing  the  utility's  pole  line 
account  investment  by  its  investment  in 
items  which  do  not  refiect  the  cost  of 
owning  and  maintaining  poles  and 
dividing  the  result  by  the  number  of 
poles  owned  by  the  utility.  Generally  the 
Commission  reduces  the  pole  line 
account  by  15  percent.  However,  in  the 
Alabama  Power  case  the  utility 
submitted  specific  figures  for  its 
investment  in  guys  and  anchors,  which 
the  Bureau  excluded  because  the  cable 
company  had  supplied  its  own  guys  and 
anchors.  The  court  found  that  the 
utility's  investment  in  guys  and  anchors 
should  have  been  included,  but 
questioned  whether  there  should  be  an 
offset  or  credit  to  the  maximum  pole 
attachment  rate  when  the  cable 
company  furnishes  additional  guys  and 
anchors.  Therefore,  the  Notice  solicits 
comments  on  whether,  and  if  so,  how, 
an  offset  should  be  allowed  against  the 
pole  attachment  rate  when  the  cable 
company  provides  its  own  guys  and 
anchors.  It  also  solicits  comments  on 
whether  other  payments  cable 
companies  are  sometimes  required  to 
make,  such  as  application  or  inspection 
fees,  should  also  be  used  as  a  credit 
against  the  rate.  The  Notice  also  seeks 
comments  on  which  items  should  be 
excluded  from  the  pole  line  investment 
to  eliminate  the  investment  in  crossarms 
and  other  items  which  do  not  reflect  the 
cost  of  owning  and  maintaining  poles 
and  whether  our  current  15-percent 
adjustment  adequately  reflects  such 
investment. 

3.  The  court  also  took  issue  with  the 
Commission's  method  for  calculating  the 
administrative  and  tax  expense 
components  of  the  carrying  charges. 
According  to  the  court,  an 


administrative  component  whose 
numerator  included  only  pole-related 
accounts,  but  whose  denominator 
represented  the  utility's  total  plant, 
results  in  an  artifically  low  percentage 
of  carrying  charges  being  included  in  the 
pole  attachment  rate.  The  court 
suggested  that  the  Commission  could 
divide  total  administrative  expenses  by 
total  plant  investment  if  it  determined 
that  the  percentage  of  administrative 
expenses  relating  to  pole  investment 
was  roughly  the  same  as  the  percentage 
of  administrative  expenses  relating  to 
the  overall  plant  investment.  The 
Commission  invites  comments  on 
whether  the  percentages  are  the  same, 
and.  if  not.  how  to  adjust  the  ratio  of 
total  administrative  expenses  to  total 
plant  investment  to  arrive  at  an 
appropriate  figure  for  the  administrative 
expenses  associated  with  pole  plant. 
One  possibility  is  to  distribute 
administrative  expenses  over  the  other 
operation,  maintenance,  and 
depreciation  expense  categories,  thus 
eliminating  a  separate  category  for 
administrative  expenses. 

4.  The  court  questioned  the 
Commission's  use  of  actual  taxes  paid 
instead  of  normalized  taxes  in 
calculating  the  tax  component  of  the 
carrying  charges.  The  Commission 
prefers  to  use  a  normalized  tax 
approach  if  a  simple  method  for  deriving 
the  amount  is  available  in  publicly 
available  documents.  Therefore,  the  ^ 
Commission  solicits  proposals  on  a 
simple  and  expeditious  method  to  obtain 
the  tax  component  from  publicly 
available  data,  including  specific  FERC 
or  FCC  account,  page,  and  line  number, 
using  the  normalized  tax  approach. 

5.  The  range  of  just  and  reasonable 
pole  attachment  rates  set  out  by 
Congress  lies  between  the  incremental 
costs  of  the  utility  (the  minimum  rate) 
and  cable's  share  of  the  utility's  fully 
allocated  costs  (the  maximum  rate). 
Because  our  methodology  focused 
exclusively  on  the  maximum  rate,  the 
Commmission  has  traditionally  made  no 
effort  to  establish  the  minimum 
statutory  rate.  However,  the  court 
intimated  that  a  less  than  maximum  rate 
determined  by  the  Commission's 
formula  may  not  be  sustainable  on 
appeal  if  the  lower  end  of  the  zone  of 
reasonableness  is  not  defined.  The 
Commission  proposes  to  continue  to 
define  the  maximum  statutory  rate  and 
does  not  propose  to  establish  the 
minimum  rate  in  routine  cases.  Since  by 
definition  fully  allocated  costs  exceed 
incremental  costs,  there  is  a 
presumption  that  the  pole  attachment 
rate  determined  by  the  formula  falls 
above  the  utility's  incremental  costs.  If 


the  utility  wishes  to  rebut  this 
presumption,  it  will  have  the  burden  of 
proving  the  minimum  statutory  rate. 

6.  The  Notice  also  proposes  certain 
clarifications  or  simplifications  of  our 
procedural  rules,  as  indicated  in  the 
attached  appendix. 

7.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 
§  1.1231  of  the  Commission's  Rules,  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

8.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605,  it  is 
certified  that  the  proposed  rules  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
proposed  changes  will  not  increase  the 
burden  on  small  cable  operators  who 
wish  to  file  complaints  nor  on  small 
utilities  which  must  respond  to  the 
complaints. 

Ordering  Clauses 

9.  Accordingly,  it  is.ordered,  pursuant 
to  Sections  1.  4(i),  224,  and  403  of  the 
Communications  Act  of  1934.  47  U.S.C. 
151, 154(i),  224,  and  403,  and  Section  553 
of  the  Administrative  Procedure  Act,  5 
U.S.C.  553,  that  there  is  issued  a  notice 
of  proposed  rulemaking. 

10.  It  is  further  ordered,  pursuant  to 
§  1.415  of  the  Commission's  Rules.  47 
CFR  1.415,  that  all  interested  persons 
may  file  comments  on  the  matters 
discussed  in  this  Notice  and  the 
proposed  rule  changes  contained  in  the 
attached  Appendix  D  by  July  28, 1986, 
and  reply  comments  by  August  12, 1986. 
All  relevant  and  timely  comments  and 
reply  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  with  respect  to  the  proposals 
contained  herein.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

11.  It  is  further  ordered  that  pursuant 
to  §5  1.51  and  1.419  of  the  Rules,  47  CFR 
1.51  &  1.419,  an  original  and  five  copies 
of  all  comments,  replies,  pleadings, 
briefs,  or  other  documents  shall  be  filed 
with  the  Commission.  Copies  of  all 
filings  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission's  Public  Reference 
Room  at  its  headquarters  at  1919  M 
Street.  NW..  Washington,  D.C.  20554. 

12.  It  is  further  ordered  that  the  Chief, 
Common  Carrier  Bureau,  is  delegated 
authority  to  require  the  submission  of 


additional  information,  make  further 
inquiries,  and  modify  the  dates  and 
procedures  if  necessary  to  provide  for  a 
fuller  record  and  more  efficient 
proceeding. 

13.  It  is  further  ottiered  that  the 
Secretary  shall  send  a  copy  of  the 
Notice  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.]. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 
William  |.  Tricarico. 
Secretary. 

PART  1-PRACTICE  AND  PROCEDURE 

Part  1,  Subpart  J  of  Chapter  I  of  Title 
47  of  the  code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

Subpart  J— Pole  Attachment 
Complaint  Procedures 

1.  The  authority  citation  for  Part  1 
continues  to  read: 

Autlmrity:  Sections  4.  303,  48  Stat.  1066. 
1082.  as  amended:  47  U.S.C.  154,  303. 

2.  Sections  1.1402  (d)  and  (e)  are 
revised  to  read  as  follows: 


S  1.1402    Definitions. 
***** 

(d)  The  term  "complaint"  means  a 
filing  by  a  cable  television  system 
operator,  a  cable  television  system 
association,  a  utility,  or  an  association 
of  utilities  alleging  that  a  rate,  term,  or 
condition  for  a  pole  attachment  is  not 
just  and  reasonable. 

(e)  The  term  "complaint"  means  a 
cable  television  system  operator,  a  cable 
television  system  association,  a  utility, 
or  an  association  of  utilities  who  files  a 
complaint. 

«        «        ♦        *        * 

3.  Section  1.1404  is  amended  by 
revising  paragraphs  (d)(1),  (d)(2),  {g)(2), 
(g)(4).  (g)(5),  and  (g){10J  to  read  as 
follows: 

§1.1404    ComplainL 
***** 

(d^  *  *  *  .        .. 

(1)  A  statement  that  the  utility  uses  or 

controls  poles,  ducts,  or  conduits  used  or 
designated,  in  whole  or  in  part,  for  -  .Ire 
communication;  and 

(2)  A  statement  that  the  cable 
television  operator  currently  has 
attachments  on  the  poles. 
***** 

(8)  *  •  * 


JM   I 


21776 


Federal  Register  /  Vol.  51.  No.  115  /  Monday,  June  16.  1986  /  Proposed  Rules 


Federal  Register  /  Vok  51,  No.  115  /  Monday.  June  16.  1986  /  Proposed  Rules 


21777 


(2)  The  investment  in  crossarms  and 
other  items  which  do  not  reflect  the  cost 
of  owning  and  maintaining  poles,  if 
available; 


(4)  The  depreciation  reserve  from  the 
investment  in  crossarms  and  other  items 
which  do  not  reflect  the  cost  of  owning 
and  maintaining  poles,  if  available; 

(5)  The  total  number  of  poles:  (i) 
owned:  and  (ii)  controlled  or  used  by  the 
utility  (If  any  of  these  poles  are  jointly 
owned,  the  complaint  shall  specify  the 
number  of  such  jointly  owned  poles  and 
the  percentage  of  each  joint  pole  owned 
by  the  subject  utility.); 

(10)  The  rate  of  return  authorized  for 
the  utililty  for  intrastate  service  (With 
its  pleading,  the  utility  shall  file  a  copy 
of  the  latest  decision  of  the  state 
regulatory  body  or  state  court  which 
establishes  this  authorized  rate  of  return 
if  the  rate  of  return  is  at  issue  in  the 
proceeding  and  shall  note  that  section 
which  specifically  establishes  this 
authorized  rate.); 

4.  Section  1.1404(h)  is  amended  by  the 
addition  of  the  following  two  sentences 
at  the  end  of  the  paragraph: 

«        *        *        *        * 

"(h)  *  *  *  A  utility  should  supply  a 
cable  television  system  operator  the 
information  required  in  paragraph  (g)  of 
this  section,  along  with  the  supporting 
pages  from  its  FERC  Form  1,  FCC  Form 
M,  or  other  report  to  a  regulatory  body 
within  30  days  of  the  request  by  the 
cable  operator.  (The  cable  operator,  in 
turn,  shall  submit  these  pages  with  its 
complaint).  If  the  utility  did  not  supply 
these  pages  to  the  cable  operator  in 
response  to  the  information  request,  it 
shall  supply  this  information  in  its 
response  to  the  complaint." 
***** 

5.  Section  1.1404(i)  is  amended  by  the 
addition  of  the  following  sentence  at  the 
end  of  the  paragraph: 

***** 

"(i)  *  *  •  If  no  such  steps  were  taken, 
the  complaint  shall  state  the  reason(s) 
for  such  omission." 

6.  Section  1.1409(b)  is  amended  by  the 
addition  of  the  following  sentence  at  the 
end  of  the  paragraph: 

§1.1409    ConunisskN)  consideration  of  ItM 
complaint 

***** 

(b)  *  *  *  If,  however,  a  utility  argues 
that  the  proposed  rate  is  lower  than  its 
incremental  cost,  the  utility  has  the 
burden  of  establishing  that  such  rate  is 


below  the  statutory  minimum  just  and 
reasonable  rate. 

***** 

|FR  Doc.  86-13505  Filed  6-l»-«6:  8:45  am) 
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47  CFR  Part  2 

[Gm.  Docket  No.  85-172] 

Further  Sharing  of  the  UHF  Television 
Band  by  Private  Land  MobHe  Radio 
Services:  Extension  of  Comment 
Period 

ACnOM:  Proposed  rule;  extension  of 
time. 

SUMMARY:  The  Federal  Communications 
Commission  has  extended  time  to  file 
comments  on  the  Notice  of  Proposed 
Rulemaking  in  this  proceeding.  This 
extension  is  necessary  due  to  the  fact 
that  two  studies  have  recently  been 
placed  in  the  docket  file  for  comment. 
DATES:  Comments  are  now  due  July  11, 
1986.  Reply  comments  are  now  due  July 
28, 1986. 

ADDRESS:  Federal  Communications 
Commission,  1919  "M*"  Street.  NW. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering  and 
Technology,  1919  "M"  Street,  N.W. 
Washington.  DC.  20554  (202)  653-8116. 

SUPPLEMENTARY  INFORMATION:  The 

Proposed  Rule  in  this  proceeding  was 
published  on  June  20, 1985,  50  FR  25587. 

[General  Docket  No.  85-172] 

UHF  Television  Band  by  Private  Land 
Mobile  Radio  Services;  Order  Extending 
Time  for  Comments 

Adopted:  June  5. 1985. 
Released:  )une  6, 1986. 
By  the  OfHce  of  Engineering  and 
Technology. 

1.  On  April  7, 1988.  the  Chief  Engineer 
extended  the  time  for  filing  comments  in 
the  above  captioned  proceeding  to  June 
6, 1986.  The  time  for  filing  reply 
comments  was  extended  to  June  23, 
1986.  This  action-was  taken  to  reflect 
action  by  the  Commission  that  extended 
the  time  for  completion  of  the  Land 
Mobile  Radio/UHF  Television  Technical 
Advisory  Committee  Report.  The  report 
was  completed  on  May  7, 1986.  but 
inadvertently  not  placed  in  the  public 
File  in  this  proceeding.  This  has  now 
been  done  and  in  order  to  assure  that  all 
interested  parties  have  the  opportunity 
to  comment  on  the  report  the  dates  for 
filing  comments  and  reply  comments 
will  be  extended  to  July  11, 1986,  and 
July  28, 1986,  respectively. 


2.  Additionally,  the  staff  has  placed  in 
the  Docket  a  study  intended  to  assess 
audience  impact  to  certain  UHF 
television  stations  in  the  affected 
markets  mentioned  in  the  Notice  of 
Proposed  Rule  Making.  Those  wishing  to 
comment  on  the  study  are  invited  to  do 
so  during  the  same  periods  noted  above. 

3.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i),  302  and 
303  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  sections  154(i), 
302  and  303,  and  pursuant  to  §  0.31  and 
0.241  of  the  Commission's  Rules. 
Federal  Communications  Commission. 
Thomas  P.  Stanley, 

Chief  Engineer. 

(FR  Doc.  86-13497  Filed  6-13-86:  8:45  am| 
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47  CFR  Part  73 

(MM  Docket  No.  aS-181.  RM-4755] 

Radio  Broadcasting  Services;  Port 
Isabel,  TX 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule;  dismissal  of 

proposal. 

summary:  This  document  dismisses  the 
petition  filed  by  Jaime  Martinez  to  allot 
Channel  272A  to  Port  Isabel,  Texas  for 
lack  \>i  a  showing  of  continuing  interest. 
With  this  action,  this  proceeding  is 
terminated. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  85-181, 
adopted  May  30, 1986,  and  released  June 
6, 1986.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  international 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW,  Suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  "Z 

Radio  broadcasting. 
Federal  Communications  Commission. 

Maik  N.  Upp. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Moss  Medio  Bureau. 
|FR  Doc.  86-13499  Filed  6-13-86:  8:45  am) 
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47  CFR  Part  73 

I  MM  Docket  No.  66-208,  RM-5115,  5197. 
5213,  5394? 

Radio  Broadcasting  Secvices; 
Wlndcrest  and  Fentress,  TX,  et  aU 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  petitions  by  National 
Enterprises,  Inc.,  Fentess  FM  Project. 
Donald  L.  Freed  and  Central  Texas 
Broadcasting.  Inc..  proposing  the 
allotment  of  FM  Channel  251A  lo 
Windcrest.  Texas,  Channel  251A  to 
Fentress.  Texas,  Channel  251A  to  New 
Braunfels,  Texas  or  the  substitution  of 
Channel  251C1  for  Channel  252A  at 
Austin.  Texas,  respectively.  The 
allotment  to  either  Windcrest  or 
Fentress  could  provide  a  first  local  FM 
service:  the  allotment  to  New  Braunfels 
could  provide  a  second  local  FM 
channel;  the  substitution  at  Austin  could 
provide  that  community  with  its  fourth 
wide  area  coverage  FM  station.  Site 
restrictions  are  required:  Windcrest — 4.7 
kilometers  (2.9  miles)  north  of  the 
community:  Fentress — 1.6  kilometers  (1 
mile)  south  of  the  city;  and  Austin — 4.5 
kilometers  (2.8  miles)  southwest  of  that 
community.  The  proposals  also  require 
concurrence  by  the  Mexican 
government. 

DATES:  Comments  must  be  filed  on  or 
before  August  1, 1986.  and  reply 
comments  on  or  before  August  18,  1986. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  wi»h  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Sam  Morris,  Jr.. 
Vice  President.  P.O.  Box  34478,  San 
Antonio,  TX  78265  (Petitioner  for 
Windcrest.  TX);  Don  Werlinger.  Partner. 
Fentress  FM  Project.  60e  Stueve  Lane. 
Lockhart  TX  78644  (Petitioner  for 
Fentress.  TX):  Howard  ).  Braun.  Esquire, 
Adam  A.  Anderson.  Esquire,  Fly, 
Shuebruk,  Gaguine.  Boros  and  Braun. 
1211  Connecticut  Avenue  NW.. 
Washington,  DC  20036  (Counsel  to 
petitioner  for  Austin.  TX);  Donald  L 
Freed.  P.O.  Box  2882.  Victoria,  Texas 
77902  (Petitioner  for  New  Braunfels.  TX): 
and  John  J.  Tibiletti.  Route  9.  Box  143. 
Victoria,  Texas  77902  (Consultant  to 
Freed). 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-653a 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 


Proposed  Rule  Making,  MM  Docket  No. 
86-208,  adopted  May  22. 1986,  and 
released  June  10, 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during, 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  nriay  also 
be  purchased  from  the  Commission's 
copy  contractors,  international 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  lo  Commission 
considerdtion  or  court  review,  alt  ex 
parte  contacts  are  prohibited  in 
C(»nmis8k)n  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rales  governing 
permiasilile  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Mass  Media 
Bureau. 
|FR  Doc.  86-13510  Filed  6-13-86;  8:45  amj 
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47  CFR  Part  73 

(MM  Docket  No.  86-M7,  Ril-5237| 

Radio  Broadcasting  Services;  Lowell, 
AR 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule^ 

summary:  This  document  requests 
comments  on  a  petition  by  Marsha  M. 
Walker  and  Kenneth  G.  Ekiund,  Seeking 
the  allotment  of  Channel  270C2  to 
Lowell.  Arkansas,  as  that  community's 
first  local  FM  service. 
DATES:  Comments  must  be  filed  on  or 
before  July  29, 1986,  and  reply  comments 
on  or  before  August  13, 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  1607  Cambridge 
Street,  Springdale,  Arkansas  72764. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner.  Mass  Media  Bureau. 
(202)  634-6538. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-217.  adopted  May  3a  1986.  and 
released  June  6, 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copjing  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.  Washington,  EKl  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
210D  M  Street  NW.  Suite  Mtt 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rales  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.428. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Ralph  A.  Haller, 

Acting  Chief  Policy  and  Rules  Division.  Mass 
Media  BureatL 
|FR  Doa  86-13500  Filed  6-13-68;  8:45  am| 
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47  CFR  Part  73 

(MM  Docket  No.  86-218,  Riyi-4936,  5014, 
52111 

Raflio  Broadcasting  Services; 
Newport,  Kingsport  and  Colonial 
Heights,  TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  petitions  filed  by  WNPC 
Incorporated,  J.T.  Parker  Broadcasting 
Corp.,  and  Murray  Communications, 
which  proposes  the  allotment  of 
Channel  225A  to  Newport.  Kingsport  or 
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Colonial  Heights,  Tennessee, 
respectively.  The  proposal  could  provide 
either  Newport  or  Colonial  Heights  with 
its  first  FM  service  or  Kingsport  with  a 
third  FM  service. 

DATES:  Comments  must  be  filed  on  or 
before  August  1, 1986,  and  reply 
comments  on  or  before  August  18, 1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC.  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Wayne  Harris, 
WNPC,  Inc.,  P.O.  Box  189,  Newport,  TN 
37821;  J.T.  Parker,  Jr.,  President,  Radio 
1090  AM,  P.O.  Box  1369,  Kingsport,  TN 
37662;  and  Timothy  K.  Brady,  Attorney 
at  Law,  P.O.  Box  10566,  Knoxville,  TN 
37939  (Counsel  for  Murray 
Communications] 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings,  (202)  634-6530. 

SUPPtEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-218,  adopted  May  27, 1986,  and 
released  June  10, 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  fti  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  test  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140. 
Washington  DC.  20037 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1. 1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Upp, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  86-13507  Filed  6-13-86;  8:45  am) 

BIU.MO  COOC  (Tia-OI-M 


47  CFR  Part  73 

(MM  Docket  No.  86-219,  RM-52S2] 

Radio  Broadcasting  Services;  Bella 
Vista,  AR 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  JEM 
Broadcasting  Company  proposing  the 
substitution  of  Channel  293C2  for  293A 
at  Bella  Vista.  Arkansas.  Although 
Channel  293A  was  allotted  to  Bella 
Vista  in  MM  Docket  No.  84-231, 
petitioner  provided  an  engineering  study 
to  reveal  the  channel  can  be  upgraded  to 
C2  status  to  provide  aiirst  wide 
coverage  FM  service  to  that  community. 
DATES:  Comments  must  be  filed  on  or 
before  August  1, 1986,  and  reply 
comments  on  or  before  August  18, 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC.  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner,  as  follows:  JEM 
Broadcasting  Company,  216  N.  Main. 
Bentonville,  Arkansas  72712. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  [oyner.  (202)  634-6530. 
SUPPtEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-219,  adopted  May  27, 1986,  and 
released  June  10, 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  86-13511  Filed  6-13-86;  8:45  am] 

BHXMO  COOC  •712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  B6-220,  RM-5243] 

Radio  Broadcasting  Services; 
Whitehouse,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  by  Hine 
Broadcasting  Company,  proposing  the 
substitution  of  Channel  297C2  for 
Channel  257A  at  Whitehouse,  Texas, 
and  modification  of  the  license  of 
Station  KEYP(FM),  Whitehouse,  Texas, 
to  specify  operation  on  Channel  297C2. 
as  that  community's  first  wide  coverage 
area  FM  service. 

DATES:  Comments  must  be  filed  on  or 
before  July  29. 1986,  and  reply  comments 
on  or  before  August  13, 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Thomas  J.  Keller, 
Vemer,  Liipfert,  Bemhard.  McPherson 
and  Hand,  Chartered,  1660  L  Street  NW.. 
Suite  1000,  Washington,  DC  20036 
(Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-220,  adopted  May  30, 1986.  and 
released  June  6, 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 


parte  contacte  are  pFohibiled  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotn^ents. 
See  47  CFR  1.1231  for  rules  governing 
permtssihle  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Sobyects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fedecal  Communicalions  CommtssioB. 
Ralph  A.  Haller. 

Acting  Chief  Policy  and  Rules  Division,  Mass 
Media  Bureau. 
(FR  Doe.  86-13503  Filed  6-13-86;  8545  am) 

WLLING  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  86-221.  RM-5296] 

Radio  Broadcasting  Services;  Grover 
City,  CA 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


ProvisicHis  of  the  Regulatory 
Flexibility  Act  oi  1960  da  not  appiy  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissble  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  86-13502  Filed  6-13-86:  8:45  ami 

84LLINa  CODE  S7ia-0MI 


summary:  This  document  requests 
comments  on  a  petition  by  R  &  L 
Broadcasters,  proposing  the  substitution 
of  FM  Channel  Z97B1  for  Channel  296A 
at  Grover  City.  California,  and 
modification  of  the  lit  wise  of  Station 
KLOHFM)  accordingly,  to  provide  that 
community  with  its  first  wide  coverage 
area  FM  service. 

dates:  Comments  must  be  fiied  on  or 
before  July  29, 1986.  and  reply  comments 
on  or  before  Aagust  13, 1986. 
address:  Federal  Communications 
Commission.  Washington,  DC  20.'>54. 
In  addition  to  filing  comments  with 
the  FCC  interested  parties  shoold  serve 
the  petitioner's  counsel,  as  followr. 
Vincent  j.  Curtis,  jr.,  Esq.,  Fletcher, 
Heald  &  Hildreth,  1225  Connecticut 
Avenue  NW.,  Suite  400.  Washington,  DC 
20036-2679. 

FOR  FtlRTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner.  (202)  834-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-221.  adopted  May  27, 198S^  and 
released  June  6, 1986.  The  fuU  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 


47  CFR  Part  73 

(MM  Docket  Na  86-222,  RM-52781 

Television  Broadcasting  Services; 
Piioenix,  AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


International  Transcription  Senrice. 
(202)  857-3600.  2100  M  Street  NW.,  S«ite 
140.  Washington.  DC  211037. 

Provtsians  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  stiould  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  isaued  until  the  matter  is 
no  longer  subject  to  Commission 
consideraton  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regardng  proper  filing 
procedures  for  coments.  See  47  CFR 
1.415  and  1420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  B6-13520  Filed  6-13-88:  8:45  am) 

BILUNO  CODE  6712-01-M 


SUMMARY:  This  document  requests 
comments  on  a  petition  by  Edward 
Walson  seeking  the  assignment  of  UHF 
television  Channel  SI  to  Phoenix, 
Arizona,  as  that  coDununity's  eighth 
commercial  television  broadcast  service. 
DATES:  Comments  must  be  filed  on  or 
before  July  31, 1986.  and  reply  comments 
on  or  before  August  15. 1986. 
ADDRESS:  Federal  Conimunicatians 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  pferties  should  serve 
the  petitioner's  counsel,  as  follows:  John 
E.  Firoini,  III,  Esq.,  Pepper  &  Corazzini, 
1776  K  Street  NW.,  Washington,  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  joyner,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-222,  May  27, 1986,  and  released  June 
9, 1986.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  buisness  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 


46  CFR  Part  73 

(MM  Docket  No.  Sfr-223.  RII-5063} 

Radio  Broadcasting  Services;  Crosby, 
IMN 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule.  


SUMMARY:  This  document  requests 
comments  on  a  petition  by  William  L. 
Connor  proposing  the  allotment  of  FM 
Channel  2e9A  to  Crosby,  Minnesota. 
This  allotment  could  provide  for  a  first 
FM  service  for  the  community. 
DATES:  Comments  must  be  filed  on  or 
before  Hy  31, 1966.  and  reply  comments 
on  or  before  August  15, 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20664. 
In  addition  to  filing  comments  with 
the  FCC.  interested  parties  should  serve 
the  petitioners,  or  Ibeir  counsel  or 
consultant,  as  follows:  Doug  C.        ^ 
McDonell.  2830  Whubesa  Avenue. 
Madison,  Wisconsin  53711  (engineering 
consultant  to  the  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT. 

Kathleen  Scheuede,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-223,  adopted  May  27, 1986,  and 
released  June  9, 1986.  The  full  text  of 
this  Commission  decision  is  available 
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for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
MarkN.  Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau 

(PR  Doc.  86-13518  Filed  6-13-86;  8:45  am] 

MIXING  CODE  S712-01-M 


46  CFR  Part  73 

(MM  Docket  No.  86-224,  RM-5256] 

Radio  Broadcasting  Services;  Green 
Valley,  AZ 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Crystal  Sets, 
Inc..  proposing  the  allotment  of  Channel 
246A  to  Green  Valley,  Arizona,  as  that 
community's  second  local  FM  service. 
DATES:  Comments  must  be  filed  on  or 
before  ]uly  31, 1986.  and  reply  comments 
on  or  before  August  15, 1986. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC.  interested  parties  should  serve 
the  petitioner's  counsel,  as  follows: 


Barry  A.  Friedman,  Esq..  Wilner  and 
Scheiner,  1200  New  Hampshire  Ave. 
NW..  Suite  300,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  Is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-224.  adopted  May  27, 1986.  and 
released  {une  9. 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Lipp, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(PR  Doc.  86-13519  Filed  6-13-66;  8:45  am) 

BILUNO  COOC  (711-0^41 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Chapter  X 

(Ex  Pwte  No.  394  (Sub-No.  3) 

Cost  Ratio  for  Recyclables, 
Compliance  Procedures 

agency:  Interstate  Commerce 
Commission. 


action:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  Section  10731(e)  of  the  Act. 
as  interpreted  in  recent  court  decisions, 
requires  railroads  to  maintain 
recyclables  rates  at  or  below  the 
statutory  rate  ceiling  in  the  aggregate, 
and  it  precludes  railroads  from  taking 
rate  increases  on  recyclables 
movements  already  subject  to  rates 
above  the  statutory  rate  ceiling.  The 
Commission  seeks  comments  on  the 
most  appropriate  procedures  by  which 
"above-the-cap"  rate  increases  can  be 
policed.  The  Commission  also  seeks 
comments  on  whether  new  procedures 
and  a  new  data  base  are  necessary  to 
monitor  continued  aggregate 
compliance. 

DATE:  Comments  are  due  August  15. 

1986.  Replies  are  due  September  15. 

1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Donald  J.  Shaw.  (202)  275-7693.  Office  of 
Proceedings. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
Infosystems,  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  or  call  289-4357 
(Washington.  DC.  metropolitan  area),  or 
toll-free  (800)  424-5403. 

This  decision  will  not  significantly 
afi'ect  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources.  Further,  we  believe  that  it 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  We  request  comments  on  both 
matters. 

Authority:  49  U.S.C.  10321. 10731,  and 
5  U.S.C.  553. 

Decided:  June  6. 1986. 

By  the  Commission,  Chairman  Cradison. 
Vice  Chairman  Simmons,  Commissioners 
Sterrett.  Andre,  and  Lamboley. 
Noreta  R.  McGee, 
Acting  Secretary. 
[FR  Doc.  86-13475  Filed  6-13-86:  8:45  am) 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and   rulings,   delegations  of 
authority,   filing   of   petitions  and 
applications  and  agency  statements  of 
organization   and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Department  of  Agriculture  Programs 
and  Activities  Covered  Under 
Executive  Order  12372 

AGENCY:  Office  of  the  Secretary,  USDA. 
action:  Notice. 


SUMMARY:  The  purpose  of  this  Notice  is 
to  inform  State  and  local  governments 
and  other  interested  persons  of  . 
programs  and  activities  included  within 
the  scope  of  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  A  full  understanding  of  the 
requirements  of  the  Order  may  be 
gained  by  referring  to  the  final  rules 
published  in  7  CFR  Part  3015,  Subpart  V, 
at  48  FR  29100,  published  June  24, 1983. 

EFFECTIVE  DATE:  June  16,  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Lyn  Zimmerman,  Supervisory 
Program  Analyst,  Office  of  Finance  and 
Management,  USDA.  Room  11&-W. 
Administration  Building,  Washington, 
DC  20250  (telephone  202-382-1553). 
SUPPLEMENTARY  INFORMATION:  The 
program  listed  below  by  the  Catalog  of 
Federal  Domestic  Assistance  Number  is 
included  within  the  scope  of  Executive 
Order  12372. 

10.433    Housing  Preservation  Grants 

<•     States  interested  in  adding  this 
program  to  their  list  of  programs  to  be 
reviewed  under  Executive  Order  12372, 
should  have  their  Single  Point  of 
Contact  forward  their  request  to:  Office 
of  Finance  and  Management,  Financial 
Management  Division,  USDA,  Room 
118-W.  14lh  and  Independence  Avenue, 
SW.,  Administration  Building, 
Washington,  DC  20250:  Attention  Ms. 
Lyn  Zimmerman. 
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Dated:  June  6, 1986. 
|ohn  |.  Franke.  ]t.. 

Assistant  Secretary,  Administration. 
(FR  Doc.  86-13537  Filed  6-13-86;  8:45  am) 

WLUNG  CODE  341(M)7-M 


COMMISSION  ON  CIVIL  RIGHTS 

Massachusetts  Advisory  Committee; 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the ' 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Massachusetts 
Advisory  Committee  to  the  Commission 
will  convene  at  4:00  p.m.  and  adjourn  at 
6:00  p.m.,  on  July  2. 1986,  at  the  U.S. 
Commission  on  Civil  Rights.  55  Summer 
Street.  8th  Floor.  Boston.  Massachusetts. 
The  purpose  of  the  meeting  is  to  discuss 
a  pi;oject  proposal  on  housing 
discrimination  in  the  Boston  area. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Philip 
Perlmutter  or  Jacob  Schlitt.  Director  of 
the  New  England  Regional  Office  at 
(617)223-4671.  (TDD  617/223-0344). 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  thte  Regional  Office  at 
least  five(5)  working  days  before  the 
scheduled  date  of  the  meeting. 

the  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission.    _ 

Dated  at  Washington.  DC.  June  10. 1986. 
Donald  A.  Deppe. 

Program  Specialist  for  Regional  Programs. 
|FR  Doc.  86-13439  Filed  6-13-86:  8:45  am] 

8ILUNG  CODE  633S-01-M 


ACTION:  Notice. 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

lA-588-503] 

Antidumping  Duty  Order;  64K  Dynamic 
Random  Access  Memory  Components 
(64K  DRAMs)  From  Japan 

agency:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 


summary:  In  an  investigation 
concerning  64K  Dynamic  Random 
Access  Memory  components  (64K 
DRAMs)  from  Japan,  the  United  States 
Department  of  Commerce  (the 
Department)  and  the  United  States 
International  Trade  Commisson  (the 
ITC)  have  determined  that  64K  DRAMs 
from  Japan  are  being  sold  at  less  that 
fair  value  and  that  sales  of  64K  DRAMs 
from  Japan  are  materially  injuring  a 
United  States  industry.  Therefore,  based 
on  these  findings,  all  unliquidated 
entries,  or  warehouse  withdrawals,  for 
consumption  of  64K  DRAMs  from  Japan 
made  on  or  after  December  11. 1985,  the 
date  on  which  the  Department  published 
its  "Preliminary  Determination"  notice 
in  the  Federal  Register,  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries,  and 
withdrawals  from  warehouse,  for 
consumption  made  on  or  after  the  date 
of  publication  of  this  antidumping  order 
in  the  Federal  Register. 

EFFECTIVE  DATE:  June  16,  1986. 

FOR  FURTHER  INFORMA-PON  CONTACr. 

John  Bnnkmann  or  Karen  Sackett,  Office 
of  Investigations,  International  Trade 
Administration.  United  States 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington,  D.C.  20230;  telephone:  (202) 
377-3965  or  377-5050,  respectively. 
SUPPLEMENTARY  INFORMATION:  The 
products  covered  by  this  investigation 
are  all  64K  Dynamic  Random  Access 
Memory  components  of  the  N-channel 
metal  oxide  simiconductor  type  (64K 
DRAMs)  from  Japan.  This  merchandise 
is  currently  provided  for  in  item  687.7441 
of  the  Tariff  Schedules  of  the  United 
States  Annotated. 

In  accordance  with  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1673b).  on  December  11, 1985. 
the  Department  published  its 
preliminary  determination  that  there 
was  reason  to  believe  or  suspect  that 
64K  DRAMs  from  Japan  were  being  sold 
at  less  than  fair  value  (50  FR  50649).  On 
April  29, 1986,  the  Department  published 
its  final  determination  that  these 
imports  were  being  sold  at  less  than  fair 
value  (51  FR.  15943). 


BEST  COPY  AVAILABLE 


21782 


Federal  Register  /  Vol.  51.  No.  115  /  Monday.  June  16.  1986  /  Notices 


On  June  6, 1986,  in  accordance  with 
section  735  (d)  of  the  Act  (19  U.S.C. 
1673(d)).  the  ITC  notified  the 
Department  that  such  importations 
materially  injure  a  United  States 
industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675).  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administration  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l))  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  the 
order  exceeds  the  United  States  price 
for  all  entries  of  such  merchandise  from 
Japan.  These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
such  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  11, 
1985,  the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register. 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
Officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weigh'ed-average  antidumping  duty 
margins  as  noted  below: 

Weight- 

Manufacturers/Producers/  onroge 

Exporters:  percent 

NEC  Corporation 22.76 

Hitachi  Ltd 11.87 

Oki  Electric  Industry  Co.  Ltd 35J4 

Mitsubishi  Electric  Corporation..  13.43 
All    other    manufacturers/pro- 

ducer/exportes 20J5 

This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
64K  DRAMs  from  )apan,  pursuant  to 
section  736  of  the  Act  (19  U.S.C.  1673e) 
and  S  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48).  We  have 
deleted  from  the  Commerce  Regulations. 
Annex  1  of  19  CFR  Part  353.  which  listed 
antidumping  findings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Office  of 
information  Services,  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C 
1673e)  and  S  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 
Gilberi  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
June  12. 1986. 

|FR  Doc.  86-13626  Filed  6-13-86:  8:45  am] 
BH.UNQ  cooe  3Sia.O»-«l 


(A-122-5061 

Antidumping  Duty  Order  Oil  Country 
Tubular  Goods  (OCTG)  From  Canada 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  In  an  investigation 
concerning  Oil  Country  Tubular  Goods 
(OCTG)  from  Canada,  the  United  States 
Department  of  Commerce  (the 
Department)  and  the  United  States 
International  Trade  Commission  (the 
ITC)  have  determined  that  OCTG  from 
Canada  are  being  sold  at  less  than  fair 
value  and  that  sale  of  OCTG  from 
Canada  are  materially  injuring  a  United 
States  industry.  Therefore,  based  on 
these  findings,  all  unliquidated  entries, 
or  warehouse  withdrawals,  for 
consumption  of  OCTG  from  Canada 
made  on  or  after  January  7, 1986,  the 
date  on  which  the  Department  published 
its  "Prehminary  DeVermination"  notice 
in  the  Federal  Register,  will  be  liable  for 
the  possible  assessment  of  antidumping 
duties.  Further,  a  cash  deposit  of 
estimated  antidumping  duties  must  be 
made  on  all  such  entries,  and 
withdrawals  from  warehouse,  for 
consumption  made  on  or  after  the  date 
of  publication  of  this  antidumping  order 
in  the  Federal  Register. 
EFFECTIVE  DATE:  June  16. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Lim  or  Charles  Wilson,  Office  of 
Investigations.  International  Trade 
Administration.  United  States 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230;  telephone:  (202) 
377-1766  or  377-5288.  respectively. 
SUPPLEMENTARY  INFORMATION:  The 
products  covered  by  this  investigation 
are  all  "oil  country  tubular  goods"' 
which  are  hollow  steel  products  of 
circular  cross  section  intended  for  use  in 
the  drilling  for  oil  or  gas.  These  products 
include  oil  well  casing,  tubing  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  non-API  (such  as  proprietary) 
specifications  as  currently  provided  for 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  under  item 
numbers  610.3216.  610.3219.  610.3233. 
610,3234.  610,3242,  610,3243,  610,3249, 
610,3252.  610.3254.  610.3256.  610.3258, 
610.3262,  610.3264,  610.3721.  610.3722. 
610.3751.  610.3925.  610.3935.  610.4025, 
610.4035,  610.4210,  610.4220,  610.4225. 
610.4230,  610.4235.  610.4240.  610.4310. 
610.4320.  610.4325.  610.4335.  610.4942. 
610.4944.  610.4946.  610.4954.  610.4955. 
610.4956.  610.4957.  610.4966.  610.4967. 


610.4968.  610.4969,  610.4970,  610.5221, 
610.5222.  610.5226.  610.5234,  610.5240, 
610.5242,  610.5243,  and  610.5244.  This 
investigation  includes  OCTG  that  are  in 
both  finished  and  unfinished  condition. 

In  accordance  with  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1673b),  on  January  7. 1986.  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  OCTG  from 
Canada  were  being  sold  at  less  than  fair 
value  (51  FR  660).  On  April  22, 1986,  the 
Department  published  its  final 
determination  that  these  imports  were 
being  sold  at  less  than  fair  value  (51  FR 
15029). 

On  June  2, 1986.  in  accordance  with 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d)).  the  ITC  notified  the 
Department  that  such  importations 
materially  injure  a  United  States 
industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675).  the  Department 
directs  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  maricet 
value  of  the  merchandise  subject  to  the 
order  exceeds  the  United  States  price 
for  all  entries  of  such  merchandise  from 
Canada  with  the  exception  of  those  from 
Welded  Tube  of  Canada.  No  sales  at 
less  than  fair  value  were  found  for 
Welded  Tube  of  Canada  and  that 
company  is  excluded  from  this  order. 
These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
such  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  7, 1986. 
the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register. 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  as  noted  below: 
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This  determination  constitutes  an 
antidumping  duty  order  with  respect  to 
OCTG  from  Canada,  pursuant  to  section 
736  of  the  Act  (19  U.S.C.  1673e)  and 
§  353.48  of  the  Commerce  Regulations 
(19  CFR  353.48).  We  have  deleted  from 
the  Commerce  Regulations,  Annex  I  of 
19  CFR  Part  353,  which  listed 
antidumping  findings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Office  of 
Information  Services,  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  §  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 
(FR  Doc.  86-13455  Filed  6-13-86:  8:45  am) 

BILUNO  COOC  3S10-OS-M 


IC-122-5051 

Countervailing  Duty  Orden  Oil  Country 
Tubular  Goods  From  Canada 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  In  an  investigation 
concerning  oil  country  tubular  goods 
(OCTG)  from  Canada,  the  United  States 
Department  of  Commerce  (the 
Department)  and  the  United  States 
International  Trade  Commission  (the 
ITC)  have  determined  that  OCTG  from 
Canada  is  receiving  benefits  which 
constitute  subsidies  within  the-meaning 
of  the  countervailing  duty  law,  and  that 
imports  of  OCTG  from  Canada  are 
materially  injuring  a  United  States 
industry.  Therefore,  based  on  these 
findings,  all  unliquidated  entries  of 
OCTG,  except  for  OCTG  from  nine 
companies  specifically  excluded  from 
this  order,  which  are  entered  or 
withdrawn  from  warehouse  on  or  after 
December  30, 1985,  the  date  on  which 
the  Department  published  its 
"Preliminary  Determination"  notice  In 
the  Federal  Register,  and  before  May  1. 
1988.  the  date  we  instructed  the  United 
States  Customs  Service  to  discontinue 
the  suspension  of  liquidation,  will  be 
liable  for  the  possible  assessment  of 
countervailing  duties.  Further,  a  cash 
deposit  of  estimated  countervailing 
duties  must  be  made  on  all  entries,  and 
withdrawals  from  warehouse,  for 
consumption  made  on  or  after  the  date 
of  publication  of  this  countervailing  duty 
order  in  the  Federal  Register. 
EFFECTIVE  DATE:  June  16, 1986. 


FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Morrison  or  Richard  Moreland, 
Office  of  Investigations.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230; 
Telephone:  (202)  377-1248  or  377-2768. 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  products  covered  by  this 
investigation  are  "oil  country  tubular 
goods."  which  are  hollow  steel  products 
of  circular  cross-section  intended  for  use 
in  drilling  for  oil  or  gas.  These  products 
include  oil  well  casings,  tubing  and  drill 
pipe  or  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  non-API  (such  as  proprietary) 
specifications  as  currently  provided  for 
in  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA),  under  items 
610.3216,  610.3219,  610.3233,  610.3234, 
610.3242,  610.3243,  610.3249,  610.3252, 
610.3254.  610.3256,  610.3258,  610.3262, 
610.3264,  610.3721,  610.3722,  610.3751, 
610.3925,  610.3935,  610.4025.  610.4035. 
610.4210.  610.4220.  610.4225.  610.4230. 
610.4235.  510.4240.  610.4310.  610.4320. 
610.4325.  610.4335,  610.4942,  610.4944, 
610.4946.  610.4954,  610.4955.  610.4956. 
610.4957,  610.4966,  610.4967.  610.4968. 
610.4969.  610.4970.  610.5221.  610.5222, 
610.5226,  610.5234,  610.5240,  610.5242, 
610.5243,  610.5244.  This  investigation 
includes  OCTG  that  are  in  both  finished 
and  unfinished  condition. 

In  accordance  with  section  703  of  the 
Act  (19  U.S.C.  1671b),  on  December  30, 
1985,  the  Department  published  its 
preliminary  determination  that  there 
was  reason  to  believe  or  suspect  that 
imports  of  OCTG  from  Canada  received 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  (50  Fed.  Reg.  53172).  In 
accordance  with  section  705  of  the  Act 
(19  U.S.C.  1671d),  on  April  22, 1986,  the 
Department  published  its  final 
determination  that  these  imports  are 
being  subsidized  (51  FR  15037). 

There  are  eleven  known  producers 
and/or  exporters  of  OCTG  to  the  United 
States  from  Canada.  These  are  Siegfried 
Kreiser  Pipe  and  Tube;  IPSCO,  Inc.; 
Stelco  Inc.;  Sonco  Steel  Tube  (a  division 
of  Ferrum,  Inc.):  Algoma  Steel  Corp.  Ltd.; 
Welded  Tube  of  Canada,  Ltd.; 
Prudential  Steel,  Ltd.;  Frank  Pipe  Co.; 
Christianson  Pipe,  Ltd.;  Dominion  Steel 
Export  Co.,  Ltd.;  and  Matthew  Tube  & 
Pipe  Supply  Inc.  We  received  timely 
requests  for  exclusion  from  these 
companies.  We  sent  them  copies  of  the 
detailed  questionnaire.  We  verified  that 
eight  respondents  received  no  benefits. 
In  addition,  Algoma  Steel  Corporation 


received  benefits  which  we  determine 
are  de  minimis.  Therefore,  these  nine 
companies  are  excluded  from  the 
countervailing  duty  order.  IPSCO 
received  countervailable  benefits  above 
the  de  minimis  rate  of  0.50  percent. 
Siegfried  Kreiser  Pipe  and  Tube  did  not 
respond  to  our  questionnaire  and 
withdrew  its  request  for  exclusion. 

On  June  2, 1986,  in  accordance  with 
section  705(d)  of  the  Act  (19  U.S.C.    ' 
1671d(d)],  the  ITC  notified  the 
Department  of  its  determination  that 
imports  of  OCTG  from  Canada  are 
materially  injuring  a  United  States 
industry. 

Therefore,  in  accordance  with  section 
706  of  the  act  (19  U.S.C.  1671e).  the 
Department  directs  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  706(a)(1)  and  751  of 
the  Act  (19  U.S.C.  1671e(a)(l)  and  1675), 
countervailing  duties  equal  to  the 
amount  of  the  net  subsidy  for  all  entries 
of  OCTG  from  Canada.  These 
countervailing  duties  will  be  assessed 
on  all  unliquidated  entries  of  OCTG 
from  Canada  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  December  30, 1985,  the  date  on 
which  the  Department  published  its 
notice  of  "Preliminary  Affirmative 
Countervailing  Duty  Determination"  in 
the  Federal  Register  (December  30, 
1985).  and  before  May  1, 1986.  the  date 
we  instructed  the  United  States  Customs 
Service  to  discontinue  the  suspension  of 
liquidation.  We  instructed  Customs  to 
discontinue  the  suspension  of 
liquidation  on  May  1. 1986.  because 
under  Article  5,  paragraph  3  of  the 
Agreement  on  Interpretation  and 
Application  of  Articles  VI.  XVI  and 
XXIII  of  the  General  Agreement  of 
Tariffs  and  Trade  (the  Subsidies  Code), 
provisional  measures  cannot  be  imposed 
for  more  than  four  months.  Thus,  we 
could  not  impose  a  suspension  of 
liquidation  on  the  subject  merchandise 
for  more  than  four  months  without  final 
determinations  of  subsidization  and 
injury. 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  customs  duties  on  this 
merchandise,  a  cash  deposit  equal  to 
0.72  percent  ad  valorem  for  OCTG  from 
Canada  except  for  OCTG  from 
manufacturers  or  exporters  excluded 
from  this  determination.  These  are 
Stelco  Inc.;  Sonco  Steel  Tube  (a  division 
of  Ferrum,  Inc.);  Algoma  Steel  Corp.  Ltd.; 
Welded  Tube  of  Canada.  Ltd.; 
Prudential  Steel.  Ltd.;  Frank  Pipe  Co.; 
Christianson  Pipe,  Ltd.;  Dominion  Steel 
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Export  Co..  Ltd.;  and  Matthew  Tube  ft 
Pipe  Supply  Inc. 

This  determination  constitutes  a 
countervailing  duty  order  with  respect 
to  OCTG  from  Canada  pursuant  to 
section  706  of  the  Act  (19  U.S.C.  1671e) 
and  355.36  of  the  Commerce  Regulations 
(19  CFR  355.36).  We  have  deleteid  from 
the  Commerce  Regulations  Annex  UI  to 
19  CFR  Part  355  which  listed 
countervailing  duty  orders  currently  in 
effect.  Instead,  interested  parlies  may 
contact  the  Office  of  Information 
Services,  Import  Administration  for 
copies  of  the  updated  list  of  orders 
currently  in  effect. 

Notice  of  Review 

In  accordance  with  section  751(a)(1) 
of  the  Act  [19  U.S.C  1675(a)(1)].  the 
Department  hereby  gives  notice  that,  if 
requested,  it  will  commence  an 
administrative  review  of  this  order.  For 
further  information  regarding  this 
review,  contact  Mr.  Richard  Moreland  at 
(202)  377-2768. 

This  notice  is  published  in  accordance 
with  section  706  of  the  Act  (19  U.S.C. 
1671e)  and  355.36  of  the  Commerce 
Regulations  (19  CFR  355.36). 
Gilbert  B.  Kaplan. 

Deputy  A  ssistant  Secretary  for  Import 
A  dministralion. 
June  9. 1986. 

[FR  Doc.  86-13550  Filed  6-13-86;  8:45  am] 
■LUmCOOE  3SW-OS-M 

(C-614-601) 

PreHminary  Affirmative  Countervailing 
Duty  Determination;  Steel  Wire  From 
New  Zealand 

AOENCV.  Import  Administration, 
International  Trade  Administration. 
Commerce. 
ACTION:  Notice. 

summary:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  manufacturers,  producers. 
or  exporters  in  New  Zealand  of  steel 
wire.  The  estimated  net  bounty  or  grant 
is  6.92  percent  ad  valorem  for  all 
manufacturers,  producers  or  exprarters 
in  New  Zealand  of  steel  wire. 

We  are  directing  the  US.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  steel  wire  from  New  Zealand 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice, 
and  to  require  a  cash  deposit  or  bond  on 
entries  of  this  product  in  the  amount 
equal  to  the  estimated  net  bounty  or 
grant. 


If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  on  or  before  August  25. 
1986. 

EFFECTIVE  DATE:  |une  16,  1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Barbara  Tillman  or  Mark  Linscott, 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230: 
telephone:  (202)  377-2438  or  377-1174. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

Based  upon  the  questionnaire 
responses,  we  preliminarily  determine 
that  there  is  reason  to  believe  or  suspect 
that  certain  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  being  provided 
to  manufacturers,  producers,  or 
exporters  in  New  Zealand  of  steel  wire. 
For  purposes  of  this  preliminary 
determination,  the  following  programs 
are  found  to  confer  bounties  or  grants: 

•  Export  Performance  Taxation 
Incentive  (EPTI) 

•  Export  Market  Development 
Taxation  Incentive  (EMDTI) 

•  Sales  Tax  Refunds 

•  Exports  Suspensory  Loan  Scheme 
We  preliminarily  determine  the 

estimated  new  bounty  or  grant  to  be  6.92 
percent  ad  valorem  for  all 
manufacturers,  producers,  or  exporters 
in  New  Zealand  of  steel  wire. 

Case  History 

On  March  17. 1986,  we  received  a 
petition  in  proper  form  from  the  Davis 
Walker  Corporation,  filed  on  behalf  of 
the  U.S.  industry  producing  steel  wire.  In 
compliance  with  the  filing  requirements 
of  section  355.26  of  the  Commerce 
Regulations  (19  CFR  355.26),  the  petition 
alleges  that  manufacturers,  producers, 
or  exporters  in  New  Zealand  of  steel 
wire,  directly  or  indirectly,  receive 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Act. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  April  7, 1986.  we  initiated  such  an 
investigation  (51  FR  13050).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  on  or  before  June  10, 1986. 

Since  New  Zealand  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act. 
sections  303(a)(1)  and  303(b)  of  the  Act. 
apply  to  this  investigation.  Because  the 
product  is  dutiable,  petitioner  is  not 
required  to  allege  that,  and  the  U.S. 


International  Trade  Commission  is  not 
required  to  determine  whether,  imports 
of  this  merchandise  materially  injure,  or 
threaten  material  injury  to.  a  U.S. 
industry. 

On  April  16, 1986,  we  presented  a 
questionnaire  to  the  Government  of  New 
Zealand,  in  Washington,  D.C, 
concerning  the  petitioner's  allegations. 
On  May  16. 1986,  we  received  a 
response  to  our  questionnaire  from  the 
Government  of  New  Zealand,  and  on 
May  23, 1986,  we  received  a  response  to 
our  questionnarie  from  New  Zealand 
Wire  Industries  Limited. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "steel  wire"  covers  round,  carbon 
steel  wire  coated  with  zinc,  0.60  inch  or 
more  in  diameter.  Steel  wire  is  currently 
classifiable  under  items  609.4165  and 
609.4365  of  the  Tariff  Schedules  of  the 
United  States. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
general  principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26. 1964  issue  of  the  Federal 
Register  (49  FR  18006). 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses  are 
subject  to  verification.  If  the  response 
cannot  be  supported  at  verification,  and 
the  program  is  otherwise 
cduntervailable.  the  program  will  be 
considered  a  bounty  or  grant  in  the  final 
determination. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  July  1, 1984.  through 
June  30. 1985.  which  corresponds  to  the 
company's  last  complete  fiscal  year. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaire  submitted  by  the 
Government  of  New  Zealand  and  New 
Zealand  Wire  Industries  Limited,  we 
preliminarily  determine  the  following: 


I.  Programs  Preliminarily  Determined  To 
Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  New  Zealand  of  steel  wire  under  the 
following  programs: 

A.  Export  Performance  Taxation 
Incentive  (EPTI).  Petitioner  alleges  that 
the  New  Zealand  steel  wire  industry 
receives  EPTI  tax  credits  on  exports  of 
qualifying  goods: 

According  to  the  response  of  the 
Government  of  New  Zealand,  exporters 
are  entitled  to  receive  a  tax  credit  based 
on  the  f.o.b.  value  of  qualifying  goods 
exported,  under  Section  156A  of  the 
Income  Tax  Act  of  1976,  as  amended. 
Credits  are  available  as  a  deduction 
against  income  tax  payable.  If  the  tax 
credit  exceeds  the  income  tax  payable, 
the  remainder  is  paid  to  the  taxpayer  in 
cash. 

The  rate  of  the  tax  credit  is  dependent 
upon  the  government  predetermined 
value-added  category  into  which  the 
product  falls.  The  amount  of  the  tax 
credit  is  calculated  by  multiplying  the 
rate  corresponding  to  the  value-added 
category  into  which  the  product  falls  by 
the  f.o.b.  value  of  export  sales. 
Galvanized  wire  falls  into  value-added 
Category  B,  for  which  the  corresponding 
rate  is  10.5  percent.  According  to  the 
response,  the  rates  specified  under  this 
program  will  be  reduced  in  the  tax  years 
ending  March  31, 1986,  and  March  31, 
1987.  On  the  tax  return  filed  during  the 
review  period.  New  Zealand  Wire 
Industries  Limited  claimed  a  10.5 
percent  EPTI  tax  credit  for  exports  of 
steel  wire. 

Because  eligibility  for  this  program  is 
limited  to  exporters,  we  preliminarily 
determine  that  it  provides  a  bounty  or 
grant  to  producers  and  exporters  of  steel 
wire  within  the  meaning  of  the 
countervailing  duty  law. 

Under  our  tax  methodology,  we 
calculate  the  benefit  from  this  program 
by  dividing  the  amount  of  the  EPTI  tax 
credits  claimed  by  New  Zealand  Wire 
Industries  Limited  for  its  exports  of  steel 
wire  to  the  United  States  on  the  tax 
return  filed  during  the  review  period  by 
the  value  of  the  company's  total  export 
sales  of  steel  wire  to  the  United  States 
during  the  review  period.  On  this  basis, 
we  calculate  an  estimated  net  bounty  or 
grant  of  5.43  percent  ad  valorem. 
B.  Export  Market  Development 
Taxation  Incentive  (EMDTI).  Petitioner 
alleges  that  the  New  Zealand  steel  wire 
industry  receives  EMDTI  tax  credits 
under  section  156F  of  the  New  Zealand 
Income  Tax  of  1976,  as  amended,  for 
qualify  as  a  tax  credit  amounting  to  67.5 
percent  of  the  total  expenditure.  An 


exporter  who  takes  advantage  of  this 
tax  credit  may  not  deduct  the  qualifying 
expenditures  as  ordinary  business 
expenses  in  calculating  the  taxable 
income.  The  normal  corporate  tax  rate 
in  New  Zealand  is  45  percent. 

In  its  response.  New  Zealand  Wire 
Industries  Limited  reported  that  it 
claimed  EMDTI  tax  credits  on  the  tax 
return  filed  during  the  review  period. 
Because  eligibility  for  this  program  is 
limited  to  exporters,  we  preliminarily 
determine  that  it  confers  a  bounty  or 
grant  within  the  meaning  of  the 
countervailing  duty  law.  Because 
exporters  may  claim  a  tax  credit  of  67.5 
percent  but  may  not  deduct  the 
expenditures  in  calculating  taxable 
income,  the  net  benefit  to  the  exporters 
under  this  program  is  22.5  percent  of  the 
qualifying  expenditures.  Therefore,  to 
calculate  the  benefit,  we  divided  22.5 
percent  of  the  qualifying  expenditures 
which  were  claimed  by  New  Zealand 
Wire  Industries  Limited  on  the  tax 
return  filed  during  the  review  period  for 
marketing  efforts  directed  at  the  United 
States  by  the  total  f.o.b.  value  of  export 
sales  of  steel  wire  to  the  United  States 
during  the  review  period.  On  this  basis, 
we  calculate  an  estimated  net  bounty  or 
grant  of  0.55  percent  ad  valorem. 

C.  Sales  Tax  Exemptions  or  Refunds. 
Petitioner  alleges  that  the  New  Zealand 
steel  wire  industy  receives  sales  tax 
exemptions  or  refunds  on  machinery 
and  equipment  used  in  the  production  of 
goods  for  export. 

Under  Item  136  IV  of  the  Sales  Tax 
Exemption  Order  of  1979,  machinery 
used  in  the  production  of  goods  for 
export  may  be  exempt  from  the  ten 
percent  sales  tax.  In  its  response.  New 
Zealand  Wire  Industries  Limited 
indicates  that  it  received  sales  tax 
refunds  for  equipment  purchased  during 
the  review  period. 

Because  the  sales  tax  exemptions  or 
refunds  are  available  only  on  machinery 
and  equipment  used  principally  in 
export  production,  we  preliminarily 
determine  that  this  program  provides  a 
bounty  or  grant  to  producers  and 
exporters  of  steel  wire  within  the 
meaning  of  the  countervailing  duty  law. 

To  calculate  the  benefit,  we  divided 
the  total  refunds  received  during  the 
review  period  for  purchases  of 
equipment  by  the  total  export  sales 
during  the  review  period.  On  this  basis, 
we  calculate  an  estimated  net  bounty  or 
grant  of  0.76  percent  ad  valorem. 

D.  Export  Suspensory  Loan  Scheme. 
Petitioner  alleges  that  the  New  Zealand 
steel  wire  industy  received  loans  or 
grants  for  the  purchase  of  equipment 
used  in  the  manufacture  of  export  goods 
under  the  Export  Suspensory  Loan 
Scheme. 


According  to  the  government 
response,  exporters  may  receive  loans 
from  the  Department  of  Trade  and 
Industry  for  the  purchase  of  equipment 
used  to  expand  production  of  exportable 
goods.  If  an  exporter  meets  its 
predetermined  export  sales  targets,  its 
loans  are  converted  to  grants. 

The  responses  show  that  New 
Zealand  Wire  Industries  Limited 
received  loans  in  1979  and  1980,  both  of 
which  were  converted  to  grants  during 
the  company's  fiscal  year  ending  June 
31, 1984. 

Because  information  provided  in  the 
government's  response  indicates  that 
the  suspensory  loans  under  this  program 
are  made  available  only  for  purchasing 
equipment  used  in  producing  export 
goods,  we  preliminarily  determine  that 
this  program  provides  a  bounty  or  grant 
to  producers  and  exporters  of  steel  wire 
within  the  meaning  of  the  countervailing 
duty  law. 

To  calculate  the  benefit,  we  allocated 
the  grants  received  during  the 
company's  fiscal  year  ending  in  1984 
over  15  years,  the  average  useful  life  of 
equipment  used  in  the  steel  industry.  For 
this  allocation,  we  used  as  the  discount 
rate  die  weighted-average  interest  rate 
charged  in  1985  to  the  company  on  term 
bank  loans  outstanding  in  1984.  We 
attempted  to  calculate  a  discount  rate 
based  on  the  company's  cost  of  fixed 
interest  rate  long-term  loans  taken  out  in 
the  1984  fiscal  year.  Because  the 
company  did  not  have  any  fixed-rate 
loans,  we  sought  the  interest  rates  on 
variable  rate  long-term  loans  taken  out 
in  1984.  Again,  no  variable  rate  long- 
term  loans  were  taken  out  in  1984. 
Therefore,  we  used  as  the  discount  rate 
the  variable  interest  rates  in  effect 
during  the  review  period  for  loans  that 
were  outstanding  in  1984.  The  benefit 
-allocated  to  the  review  period  was 
divided  by  total  export  sales  during  the 
review  period  to  arrive  at  an  estimated 
net  bounty  or  grant  of  0.18  percent  ad 
valorem. 

II.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

In  accordance  with  our  practice  of 
accepting  a  response  to  an  allegation 
which  denies  the  receipt  of  benefits 
under  a  program,  we  preliminarily 
determine,  subject  to  verification,  that 
manufacturers,  producers,  or  exporters 
in  New  Zealand  of  steel  wire  did  not  use 
the  following  programs,  which  were 
listed  in  our  notice  of  initiation. 

A.  Export  Marketing  Assistance. 
Petitioner  alleges  that  the  New  Zealand 
steel  wire  industry  receives  various 
types  of  export  marketing  assistance 
from  the  New  Zealand  Export-Import 
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Corporation,  the  Department  of  Trade 
and  Industry,  the  Building  Research 
Association,  the  Department  of 
Scientific  and  industrial  Research,  and 
the  Testing  Laboratory  Registration 
Council.  According  to  the  responses, 
New  Zealand  Wire  Industries  Limited 
received  no  export  marketing  assistance 
from  any  of  the  aforementioned 
organizations. 

B.  Export  Programme  Grants  Scheme 
(EPGS)/Export  Programme  Suspensory 
Loan  Scheme  (EPSLS).  Petitioner  alleges 
that,  under  the  Export  Programme 
Grants  Scheme  (EPGS),  the  New 
Zealand  steel  wire  industry  is  eligible  to 
receive  64  percent  of  its  approved 
overseas  market  development  costs  in 
advance.  Although  the  EPGS  was 
superseded  by  the  Export  Programme 
Suspensory  Loan  Scheme  (EPSLS)  in 
June  1982,  petitioner  alleges  that  grants 
under  the  EPGS  could  continue  until 
June  1985. 

According  to  the  responses.  New 
Zealand  Wire  Industries  Limited  had  no 
loans  outstanding  under  this  program 
during  the  review  period.  Additionally, 
the  responses  show  that  the  last  grant 
New  Zealand  Wire  Industries  Limited 
received  for  promoting  the  sale  of  steel 
wire  to  the  United  States  was  in 
February,  1983.  Since  grants  for 
marketing  assistance  would  be 
expensed  in  the  year  of  receipt  and 
because  no  loans  were  outstanding 
during  the  review  period,  we 
preliminarily  determine  that  this 
program  was  not  used. 

C.  Preferential  Treatment  to 
Exporters  in  Granting  Import  Licenses. 
Petitioner  alleges  that  import  licensing 
concessions  under  the  Export 
Production  Assistance  Scheme  are 
provided  to  companies  which  import 
materials  for  incorporation  in  goods  to 
be  exported.  Such  concessions  may 
include  additional  availability  of  import 
licenses  on  components  incorporated 
into  goods  to  be  exported  for  the 
purpose  of  increasing  New  Zealand's 
access  to  foreign  markets.  These 
concessions  are  not  available  to 
manufacturers  producing  for  domestic 
consumption.  According  to  the 
responses.  New  Zealand  Wire  Industries 
Limited  received  no  import  licensing 
concessions  during  the  review  board. 

D.  Research  and  Development 
Incentives.  Petitioner  alleges  that  the 
New  Zealand  steel  wire  industry 
receives  research  and  development 
incentives  under  the  Applied 
Technology  Program  administered  by 
the  Development  Finance  Corporation 
and  under  the  predecessor  Industrial 
Research  and  Development  Grants 
Advisory  Committee  of  the  Department 
of  Trade  and  Industry.  According  to  the 


responses,  no  assistance  has  been 
provided  under  this  program  to  New 
Zealand  Wire  Industries  Limited. 

E.  Regional  Development  Investment 
Incentives.  Petitioner  alleges  that  New 
Zealand  steel  wire  producers  receive  a 
variety  of  regional  development 
incentives  administered  by  the 
Department  of  Trade  and  Industry 
based  on  their  location  in  regions 
classified  as  either  priority  or  low 
growth.  Petitioner  also  alleges  that  the 
steel  wire  industry  receives  concessions 
on  electricity,  water  rights,  and  rail 
freight  for  any  facilities  located  on  the 
South  Island. 

According  to  the  government  response 
and  supported  by  the  company 
response.  New  Zealand  Wire  Industries 
Limited  received  no  regional 
development  incentives  from  the 
Department  of  Trade  and  Industry  or 
any  other  government  organization. 

F.  Special  Industrial  Development 
Allowances.  Petitioner  alleges  that  the 
New  Zealand  steel  wire  industry 
receives  tax  benefits  from  the  Industrial 
Development  Plan  Investment 
Allowance  (IDPIA)  under  section  121  or 
the  High  Priority  Investment  Allowance 
under  section  121A  of  the  New  Zealand 
Income  Tax  Act  of  1976,  as  amended. 
According  to  the  government  response 
no  industrial  development  plan  has  been 
approved  for  the  steel  wire  industry  and. 
therefore,  no  producer  or  exporter  of 
steel  wire  has  qualified  for  this  program. 
New  Zealand  Wire  Industries  Limited 
indicates  in  its  response  that  it  has  not 
received  benefits  under  this  program. 

G.  Export  and  Development  Financing 
from  the  Development  Finance 
Corporation.  Petitioner  alleges  that  the 
New  Zealand  steel  wire  industry 
receives  export  credits  and  development 
financing  on  terms  inconsistent  with 
commercial  considerations  from  the 
Development  Finance  Corporation. 

According  to  the  responses,  New 
Zealand  Wire  Industries  Limited  has  not 
received  any  export  credits  from  the 
Development  Finance  Corporation. 
Furthermore,  New  Zealand  Wire 
Industries  Limited's  financial  statements 
submitted  in  its  response  indicate  that  it 
had  no  development  financing  loans 
outstanding  during  the  review  period. 

III.  Programs  for  Which  Additional 
Information  is  Needed 

A.  Foreign  Standards  from  the 
Standards  Association  of  New  Zealand. 
Petitioner  alleges  that  the  New  Zealand 
steel  wire  industry  purchases  foreign 
standards  from  the  Standards 
Association  of  New  Zealand  at 
preferential  rates.  Both  the  government 
and  company  responses  indicate  that 
New  Zealand  Wire  Industries  Limited 


purchased  foreign  standards  during  the 
review  period.  No  information  was 
provided  on  prices  charged  for  foreign 
standards  nor  on  prices  charged  by  the 
government  for  the  sale  of  domestic 
standards.  Additional  information  is 
also  needed  on  whether  those  standards 
purchased  by  New  Zealand  Wire 
Industries  Limited  were  U.S.  standards. 


Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  steel  wire  from  New 
Zealand  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  deposit  or 
bond  for  each  entry  of  this  merchandise 
in  the  amount  of  the  estimated  net 
bounty  or  grant.  The  estimated  net 
bounty  or  grant  is  6.92  percent  ad 
valorem  for  all  manufacturers, 
producers,  or  exporters  in  New  Zealand 
of  steel  wire.  This  suspension  will 
remain  in  effect  until  further  notice 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  will  verify  the  data  used  in 
making  our  final  determination. 

Public  Comment 

In  accordance  with  $  355.35  of  the 
Commerce  Regulations,  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10:00  a.m.  on  July  30. 
1986,  at  the  U.S.  Department  of 
Commerce.  Room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration, 
Room  B099.  at  the  above  address  within 
10  days  of  the  publication  of  this  notice 
in  the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  at  least  ten 
copies  of  the  confidential  version  and 
seven  copies  of  the  nonconfidential 
version  of  the  pre-hearing  briefs  must  be 
submitted  to  the  Deputy  Assistant 
Secretary  by  July  23, 1986.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  In  accordance  with 
19  CFR  355.33(d)  and  19  CFR  355.34. 
written  views  will  be  considered  if 
received  not  less  than  30  days  before  the 
final  determination  or,  if  a  hearing  is 


held,  within  10  days  after  the  hearing 
transcript  is  available. 

This  notice  is  published  pursuant  to 
section  703(fl  of  the  Act  (19  U.S.C. 

ie7b(n). 

Gill>ert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

lune  10. 1986. 

jFR  Doc.  86-13552  Filed  6-13-86;  8:45  am) 

BILLINQ  COOC  3510-OS-M 

Importers  and  Retailers'  Textile 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Importers  and 
Retailers'  Textile  Advisory  Committee 
will  be  held  on  June  26, 1986  at  10:30 
a.m.,  Herbert  C.  Hoover  Building,  Room 
4830, 14th  Street  and  Constitution 
Avenue.  NW..  Washington,  D.C.  20230. 
(The  Committee  was  established  by  the 
Secretary  of  Commerce  on  August  13. 
1963  to  advise  Department  officials  of 
the  effects  on  import  markets  of  cotton, 
wool,  and  man-made  fiber  textile  and 
apparel  agreements.) 

General  Session:  10:30  a.m.  Review  of 
import  trends,  international  activities, 
report  on  conditions  in  the  market,  and 
other  business. 

Executive  Session:  11:00  a.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR 
Pari  1982  and  listed  in  5  U.S.C. 
552b(c)(l)  and  (9)). 

The  general  session  will  be  open  to 
the  public  with  the  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  553b(c)(l)  and  {c)(9)  has 
been  approved  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central    . 
Facility  Room  6628,  U.S.  Department  of 
Commerce,  (202)  377-3031. 

For  further  information  or  copies  of 
the  minutes  contact  Helen  L.  LeGrande 
(202)  377-3737. 

Dated:  (une  11. 1986. 
Leonard  A.  Mobley. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[PR  Doc.  8&-13547  Filed  5-13-86:  8:45  am] 

MLUNO  CODE  ISIO-Od-M 


Washington,  D.C.  (The  Committee  was 
established  by  the  Secretary  of 
Commerce  on  October  18, 1961  to  advise 
Department  officials  on  problems  and 
conditions  in  the  textile  and  apparel 
industry.) 

General  Session:  1:30  p.m.  Review  of 
import  trends,  implementation  of  textile 
agreements,  report  on  conditions  in  the 
domestic  market,  and  other  business. 

Executive  Session:  2:00  p.m. 
Discussion  of  matters  properiy  classified 
under  Executive  Order  12356  (3  CFR 
Part  1982  and  listed  in  5  U.S;C. 
552b(c)(l)  and  (9). 

The  general  session  will  be  open  to 
the  public  with  the  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  553b(c)(l)  and  (c)(9)  has 
been  approved  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Facility  Room  6628.  U.S.  Department  of 
Commerce,  (202)  377-3031. 

For  further  information  or  copies  of 
the  minutes  contact  Helen  L.  LeGrande 
(202)  377-3737. 

Dated:  June  11. 1986. 
Leonard  A.  Mobley, 
'  Acting  Chairman.  CommiUee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  86-13548  Filed  5-13-86;  8:45  amj 

BILLING  COOE  3510-OR-M 


Manag«ment-Labor  Textile  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Management-Labor 
Textile  Advisory  Committee  will  be  held 
on  June  26. 1986  at  1:30  p.m..  Herbert  C. 
Hoover  Building,  Room  4830, 14th  Street 
and  Constitution  Avenue.  NW.. 


Short  Supply  Reviews  on  Certain  Steel 
Products;  Request  for  Comments 

agency:  International  Trade 
Administration/Import  Administration, 

Commerce. 

action:  Notice  and  request  for 

comments. 


summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  requests  for  short  supply 
determinations  under  Article  8  of  the 
U.S.-EC  Arrangement  on  Certain  Steel 
Products  with  respect  to  certain 
reinforcing  bars,  certain  stainless  steel 
flat-rolled  products,  and  carbon  steel 
special  sections. 

EFFECTIVE  DATE:  Comments  must  be 
submitted  no  later  than  ten  days  from 
publication  of  this  notice. 
address:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Acting  Director. 
Office  of  Agreements  Compliance, 
Import  Administration.  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Ave.,  NW.,  Washington.  DC  20230, 
Room  3099. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  O.  Weible,  Office  of 


Agreements  Compliance.  Import 
Administration,  U.S.  Department  of 
Commerce.  14lh  and  Constitution  Ave., 
NW..  Washington.  DC  20230.  Room  3099. 
(202)  377-0159. 

SUPPLEMENTARY  INFORMATION:  Article  8 
of  the  U.S.-EC  Arrangement  on  Certain 
Steel  Products  provides  that  if  the  U.S. 
".  .  .  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  USA  for  a  particular 
product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product. .  .  ." 

We  have  received  short  supply 
requests  for  the  following  products: 

1.  Certain  deformed  reinforcing  bars, 
grade  60,  bar  numbers  3  through  6.  that 
are  bendable  and  rebendable. 

2.  Stainless  steel  fiat-rolled  products, 
in  coils,  0.1875  inch  and  over  in 
thickness  and  over  71  inches  in  width. 

3.  Hot-rolled  annealed  and  pickled 
stainless  steel  fiat-rolled  products,  in 
coils.  0.1875  to  0.5  inch  in  thickness  and 
60  to  78%  inches  in  width. 

4.  Carbon  steel  special  sections  under 
three  inches  in  cross  sectional 
dimension  for  use  in  window  frames. 

Any  party  interested  in  commenting 
on  these  requests  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  ten  days  from  publication  of 
this  notice.  Comments  should  focus  on 
the  economic  factors  involved  in 
granting  or  denying  the  particular 
request. 

Commerce  will  maintain  these 
requests  and  all  comments  in  public 
files.  Anyone  submitting  business 
proprietary  information  should  clearly 
so  label  the  business  proprietary  portion 
of  the  submission  and  also  provide  a 
non-proprietary  submission,  which  can 
be  placed  in  the  public  file.  The  public 
files  will  be  maintained  in  the  Central 
Records  Unit,  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099  at  the  above  address. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
June  10. 1986. 
(FR  Doc.  86-13544  Filed  9-13-88;  8:45  am] 

BILLING  COOe  M10-OS-*« 


Rush-Presbyterlan-St.  Luke's  Medical 
Center  et  a!.;  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 


JM   I 


21788 


Federal  Register  /  Vol.  51.  No.  115  /  Monday.  June' 18.  1986  /  Notices 


Federal  Register  /  Vol.  51.  No.  115  /  Monday.  )une  16.  1986  /  Notices 


21789 


Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897: 15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue  NW..  Washington. 
DC. 

Docket  Number:  86-125.  Applicant: 
Rush-Presbyterian-St.  Luke's  Medical 
Center.  Chicago.  IL  60612.  Instrument: 
Electron  Microscope,  Model  JEM- 
1200EX  with  Accessories.  Manufacturer: 
)EOL,  Ltd..  lapan.  Intended  use:  See 
notice  at  51  FR  8691.  Instrument  ordered: 
October  15, 1985. 

Docket  Number:  86-127.  Applicant: 
UMDNJ-Rutgers  Medical  School. 
Piscataway.  N)  08854.  Instrument: 
Electron  Microscope.  Model  JEM-IOOCX 
with  X-Ray  Analyzer.  Manufacturer: 
JEOL  Ltd.,  japan.  Intended  use:  See 
notice  at  51  FR  8691.  Instrument  ordered: 
November  15, 1985. 

Docket  Number:  86-133.  Applicant: 
The  University  of  the  District  of 
Columbia.  Washington,  DC  20008. 
Instrument:  Electron  Microscope.  Model 
JEM-IOGCX-SEG  with  Accessories. 
Manufacturer:  JEOL  Ltd..  Japan. 
Intended  use:  See  notice  at  51  FR  9500. 
Instrument  ordered:  December  3. 1985. 

Docket  Number:  86-136.  Applicant: 
Research  Foundation  of  State  of  New 
York.  Syracuse.  NY  13210.  Instrument: 
Electron  Microscope,  Model  JEM-IOOSX. 
Manufacturer:  ]EOL  Ltd.,  Japan. 
Intended  use:  See  notice  at  51  FR  9500. 
Application  received  by  Commissioner 
of  Customs:  February  18, 1986. 

Docket  Number:  86-138.  Applicant: 
Veterans  Administration,  Hines.  IL 
60141.  Instrument:  Electron  Microscope. 
Model  JEM-IOOCXII  with  Accessories. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  use:  See  notice  at  51  FR  9500. 
Instrument  ordered:  September  26, 1985. 

Docket  Number:  86-139.  Applicant: 
Rutgers — The  State  University  of  New 
Jersey.  New  Brunswick,  NJ  08903. 
Instrument:  Electron  Microscope,  Model 
EM  lOCA.  Manufacturer:  Carl  Zeiss, 
West  Germany.  Intended  use:  See  notice 
at  51  FR  9500.  Application  received  by 
Commissioner  of  Customs:  February  19. 
1986. 

Docket  Number  86-144.  Applicant: 
Rensselaer  Polytechnic  Institute,  Troy, 
NY  12180-3590.  Instrument:  Electron 
Microscope.  Model  JEM-IOOCXII  with 
Accessories.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  use:  See  notice  at  51  FR 
10647.  Instrument  ordered:  September 
13, 1985. 

Docket  Number:  86-145.  Applicant: 
University  of  Pennsylvania, 
Philadelphia,  PA  19104.  Instrument: 
Electron  Microscope,  Model  EM  109 
with  Accessories.  Manufacturer:  Carl 
Zeiss  Inc.,  West  Germany.  Intended  use: 


See  notice  at  51  FR  10647.  Application 
received  by  Commissioner  of  Customs: 
February  27, 1986. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered. 

Reasons:  E^ich  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  either 
at  the  time  of  order  of  each  instrument 
or  at  the  time  of  receipt  of  application 
by  the  U.S.  Customs  Service. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientinc  Materials) 

Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc.  88-13453  Filed  6-13-86:  8:45  am] 

BILUNG  CQOE  3510-DS-M 


The  University  of  Chicago;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  am 
and  5:00  pm  in  Room  1523.  U.S. 
Department  of  Commerce.  14fh  and 
Constitution  Avenue  NW..  Washington, 
DC. 

Docket  number:  86-149.  Applicant: 
The  University  of  Chicago,  Chicago.  IL 
60637.  Instrument:  Electron  Microprobe, 
Model  CAMEBAX  SX-50.  Manufacturer: 
Cameca,  France.  Intended  use:  See 
notice  at  51  FR  12906. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument  is 
capable  of  image  analysis  combining  x- 
ray,  electron  and  cathodoluminescence 
signals.  This  capability  is  pertinent  to 
the  applicant's  intended  purpose.  We 
know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc.  86-13454  Filed  6-13-86:  8:45  am) 

BIU.INO  COOE  3S10-OS-M 

National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
Ucense;  Wild  Well  Control,  Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Wild 
Well  Control,  Inc..  having  a  place  of 
business  at  22730  Gosling  Road,  Spring. 
TX  77389,  an  exclusive  right  in  the 
United  States  to  manufacture,  use.  and 
sell  products  embodied  in  the  invention 
entitled  "Method  and  Apparatus  for 
Suppression  of  Well  Blowout  Fires." 
U.S.  Patent  Application  Serial  No.  6- 
773,285.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 
The  proposed  exclusive  license  will 
^  be  royalty-bearing  and  will  comply  with 
ihe  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing,  NTIS.  Box  1423.  Springfield. 
VA  22151. 
douglas ).  Campion. 
Office  of  Federal  Patent  Licensing.  U.S. 
Department  of  Commerce.  National  Technical 
Information  Service. 
|FR  Doc.  88-13488  Filed  6-13-88:  8:45  am) 

MLUNQ  COOC  3S10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Limits  for  Certain  CoMon.  Wool 
and  Man-Made  Rber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  the  Republic  of 
Singapore 

June  12, 1988. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 


Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  16. 1986. 
For  further  information  contact  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  377- 
4212. 

Background 

The  Governments  of  the  United  States 
and  the  Republic  of  Singapore 
exchanged  notes  dated  May  31  and  June 
5. 1986  establishing  a  new  Bilateral 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  beginning  on  January 
1, 1986  and  extending  through  December 
30. 1990.  The  new  agreement  includes 
individual  limits  for  cotton,  wool  and 
man-made  fiber  textiles  and  textile 
products  in  Categories  331.  334.  335,  337, 
338/339,  340.  341.  342.  347/348.  435.  604. 
631.  634.  635,  638.  639.  640.  641,  645/648. 
647,  648  and  659-1  (infants'  sets  in 
TSUSA  numbers  384.2105,  384.2115. 
384.2120,  384.2125.  384.2646.  384.2647, 
384.2648,  384.2649.  384.2652.  384.8651, 
384.8652,  384.8653,  384.8654,  384.9356, 
384.9357,  384.9358,  384.9359,  384.9365) 
designated  as  Group  I,  and  for  Group  II, 
which  includes  Categories  300/301.  310/ 
318.  311-317.  319-330.  332,  336,  345.  349. 
350.  351/651.  352/652.  353/354/653/654, 
359-369,  400-434.  436-444.  445/446.  447. 
448,  459-469.  600-603.  605-630.  632.  637, 
642-644.  649-652,  659-S  (swimwear  in 
TSUSA  numbers  381.2340,  381.3170. 
381.9100,  381.9570.  384.1920.  3842339. 
384.8300,  384.8400,  and  384.9353)  and 
paris  of  Category  659  (all  TSUSA 
numbers  in  the  category  except,  infants' 
sets  and  swimwear)  produced  or 
manufactured  in  Singapore  and 
exported  to  the  United  States  during  the 
twelve-month  period  which  began  on 
January  1, 1986  and  extends  through 
December  31, 1986. 

The  agreement  also  includes 
individual  levels  for  categories  of  cotton, 
wool  amd  man-made  fiber  textiles  and 
textile  products  in  Group  II,  which  are 
not  subject  to  specific  limits,  such  as 
Categories  300/301,  310/318.  333/633. 
336.  351/651.  352/652.  353/354/653/654. 
359.  434.  442.  445/446,  636,  parts  of 
Category  659  (all  TSUSA  numbers  in  the 
category  except  infants'  sets  and 
swimwear),  669  and  670,  and  which  may 
be  adjusted  during  the  agreement  year 
upon  agreement  between  the  two 
governments.  Under  the  terms  of  the 
new  agreement  a  special  conversion 
factor  of  13.5  square  yards  equivalent 
per  dozen  will  be  used  for  Category  353/ 
652. 


In  the  letter  which  follows  this  notice 
the  Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  for  consumption  and  withdrawal 
from  warehouse  for  consumption  in  the 
United  States  in  excess  of  the 
designated  restraint  limits. 

A  description  of  the  textile  categories 
in  terms  of  TSUSA  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607).  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
ANNOTATED  (1986). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions, 

Leonard  A.  Mobley, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

June  12, 1986. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner:  This  directive 
cancels  and  supersedes  the  directive  of 
March  7, 1986,  which  directed  you  to  prohibit 
entry  of  certain  cotton,  wool  and  man-made 
fiber  textiles  and  textile  products  from 
Singapore. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  the  Agreement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as  extended 
on  December  15, 1977  and  December  22. 1981; 
pursuant  to  the  Bilateral  Textile  Agreement 
of  May  31  and  June  5. 1986.  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Singapore,  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3. 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  June  16, 
1986,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Singapore,  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1988  and  extends  through 
December  31, 1986.  in  excess  of  the  indicated 
restraint  limits: 


Category                (              12-™o  kn«t ' 

CategonM     300-301.     310/ 

45.000.000      aquare      yards 

318.     311-317.     319-330. 

aquwalenL 

332.   336.   345.   349.   350. 

351/651.    352/652,    353/ 

354/653/654,        359-369. 

400-434.     436-444.     445/ 

600-603.     605-630,     632. 

637,     642-644,     649-652, 

659-S.  659-0',  and  665- 

670.  u  a  group. 

300/301 - - 

434  783  pound* 

310/318 

2.000.000  square  yards. 

331 . 

300.000  doren  pars. 

333/633 

41.500  dozen. 

334                    „ „    „„„« 

50.000  dozen. 

335 

155.000  dozen. 

336                   „„ 

70  000  dozen. 

337 - 

58.000  dozen. 

338/339               

738,729  dozen  at  whidh  not 

more  than  419,656  dozen 

she*  be   in  Cat    336  and 

not    more    than    491.882 

dozen  Shan  be  Gal    339. 

340 

517,000  dozen 

341 — 

130.000  dozen. 

342                   

80,000  dozen 

347/346  

720,000  dozen  ot  wtuct)  not 

more  than  450,000  dozen 

shaH  be  m  Cat.  347  and 

not    more    than    350,000 

dozen  Shan  be  Cat.  346 

351/651 - 

36.462  dozen 

352/652' -.    - 

146,148  dozen. 

353/354/653/654    

48,426  dozen. 

359 

434,783  pounds. 

434 

6.000  dozen. 

435 

6.000  dozen. 

442              ..        

10.000  dozen. 

445/446 

20,000  dozen. 

g04   „, 

1,420.000  pounds. 

fHf^    _ 

300.000  dozen  pen. 

834          .    _„. 

159,000  dozen 

835. 

235.000  dozen 

ea6„.    

140.000  dozen 

ffM               

425,000  dozen. 

gSB 

3.050.000  dozen 

640 -.     — 

110.000  dozen 

84 1             

180.000  dozen 

845/646 

.  110.000  dozen. 

847                _    „ 

250.000  dozen 

848..    

.  1,500,000  dozen 

gi^f^  «          _ 

.   300,600  pounds 

659-S  •      - V-  - 

,  320,000  pounds 

659-0  • 

.  320,000  pounds 

ee9            

.  256,410  pounds 

870                         A.... 

.   1,000,000  pounds. 

>  -nw  ln*»  h««  rwt  been  adtusted  lo  aecourt  tor  any 

inoons  exported  atler  Decemoer  31.  1965 

■  AD  TSUSA  numbers  m  tne  category  except  intaott  »el» 

5^.212?      3642125,      384  26*6,      384  2647,      384  2648, 

384  2649       384.2652,      384  8651,      384  8652,      364  8«3. 

384  8654       384  9356,      384  9357,      384  9358.      384  9359 

M4  9365       3812340,      3813170,      3819100,      3819570, 

384  1920,  384  2339,  384  8300,  384  8400.  and  384  9353 

» In  Category  352/652  the  (actor  tor  converting  lo  tifmt 

^n'^.2^'*«"  only  TSUSA  nun*«  384.2105, 
284  2115.^84  2120,      3842125,      384.2646,      384  2647, 

584  2648       384.2649.      384  2652,      384  8651.      384  8652. 

384  8653:      384  8654,      384  9356,      384  9357,      384  9358, 

384  9359,  384  9365                                                      ^,„ 

'In  Cateoorv  659  onty  TSUSA  numbers  381.2340, 
381317a^9W       M19570.       384.1920.      384.2339. 

384  8300  384  8400  and  384  9353 

•  In  Category  669.  a«  TSUSA  numbers  except  those  listed 
m  Footfwies  4  and  5 

In  carrying  out  this  directive  entries  of 
wool  and  man-made  fiber  textile  products  in 
Categories  442,  447,  448,  459,  633/645/635, 
643/644.  646.  647/648  and  659,  produced  or 
manufactured  in  Singapore  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1985  and  extended  through 
December  31, 1985,  shall,  to  the  extent  of  any 
unfilled  balances,  be  charged  to  the  restraint 
limits  established  for  such  goods  during  that 
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period.  In  the  event  the  limits  established  for 
that  period  have  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  (he 
limits  set  forth  ia  tiiis  letter. 

All  import  charges  already  made  against 
any  of  the  foregoing  categories,  whether  for 
charge  to  the  category  or  group  limits,  against 
the  previous  1986  levels  of  restraint  for 
Singapore,  shall  be  re«ain€d.  as  applicable. 
Missing  charges  for  part  categories  659-S, 
and  659-0  and  the  group  limit  will  be 
supplied  at  a  later  date. 

The  limits  set  forth  above  are  subject  to  the 
adjustment  in  the  future  according  to  the 
provisions  of  the  bilateral  agreement  of  May 
31  and  June  5. 1986  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Singapore  which  provide,  in  part,  that:  (1) 
Specihc  limits  may  be  increased  by  not  more 
than  seven  percent,  during  an  agreement 
year,  provided  that  an  equal  quantity  in 
square  yards  equivalent  is  deducted  from 
another  speciHc  limit:  (2]  specific  limits  may 
be  exceeded  for  carryover  and  carryforward 
up  to  11  percent  of  the  applicable  category 
limit  except  that  no  carryover  will  be 
available  in  the  first  year  of  the  agreement 
and  no  carryforward  in  the  final  agreement 
yean  and  (3)  administrative  arrangements  or 
adjustments  may  be  made  to  resolve 
problems  arising  in  the  implementation  of  the 
agreement. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3. 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584).  April  4. 1984  (49  FR  13397).  June  28. 
1984  (49  FR  26622),  July  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  S,  Schedule  3  of  the 
TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1986), 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 
Leonard  A.  Mobley, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
tFR  Doc.  86-13572  Filed  6-13-86;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Interagency  Committee  on  Cigarette 
and  Uttle  Cigar  Fire  Safety;  Request 
for  Samples  of  Patented,  Non- 
Commercial  Cigarettes  for  Ignition 
Propensity  Testing 

agency:  Interagency  Committee  on 
Cigarette  and  Little  Cigar  Fire  Safety. 
actiom:  Notice. 

summary:  The  Technical  Study  Group 
on  Cigarette  and  Little  Cigar  Fire  Safety 


invites  inventors  of  cigarettes,  which  are 
not  produced  commercially  but  which 
are  claimed  to  have  reduced  propensity 
to  ignite, upholstered  furniture  and 
mattresses,  to  submit  samples  of  such 
cigarettes  for  ignition  propensity  testing. 
A  description  of  the  testing  program  and 
how  inventors  may  participate  follows. 

DATE:  Inventors  who  desire  to 
participate  in  this  testing  program 
should  submit  samples  of  cigarette 
inventions  and  the  information  specified 
in  this  notice  not  later  than  September 
30. 1986.  / 

ADDRESS:  Samples  and  information ' 
concerning  cigarette  inventions  should 
be  sent  to:  Dr.  Richard  G.  Gann.  Center 
for  Fire  Research,  National  Bureau  of 
Standards.  Gaithersburg,  Maryland 
20899. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mrs.  Tawarma  Segears,  Office  of 
Program  Management,  Consumer 
Product  Safety  Commission. 
Washington.  DC  20207;  telephone:  (301) 
492-«554. 

SUPPlfMENTARY  INFORMATION:  The 
Cigarette  Safety  Act  of  1984  (Pub,  L.  98- 
567.  98  Stat.  2925.  October  30. 1984) 
created  the  Technical  Study  Group  on 
Cigarette  and  Little  Cigar  Fire  Safety 
(TSG)  to  investigate  the  technical  and 
commercial  feasibility  of  developing 
cigarettes  and  little  cigars  with  minimum 
propensity  to  ignite  upholstered 
furniture  and  mattresses.  The  TSG  has 
developed  an  ignition  propensity  test 
and  has  tested  some  commercial 
cigarettes.  The  TSG  also  has  decided  to 
-test  the  ignition  propensity  of  some 
cigarettes  which  are  not  commercially 
available  but  which  are  claimed  by  their 
inventors  to  have  less  propensity  than 
commercially  available  cigarettes  to 
ignite  upholstered  furniture  and 
mattresses.  A  limited  cigarette  ignition 
propensity  testing  program  will  be 
conducted  by  the  Center  for  Fire 
Research  at  the  National  Bureau  of 
Standards  (NBS)  at  no  charge  by  NBS  to 
inventors  whose  inventions  are  selected 
for  testing.  Testing  will  be  blind  to  the 
extent  possble.  Cigarette  inventions 
which  are  patented  or  for  which  a 
patent  has  been  filed  will  be  candidates 
for  testing.  Cigarette  inventions  for 
which  a  patent  has  not  been  issued  or 
for  which  a  patent  application  has  not 
been  filed  as  of  the  date  of  this  Federal 
Register  Notice,  will  not  be  tested. 

If  an  inventor  desires  to  have  his  or 
her  cigarette  invention  considered  for 
testing  on  this  program,  the  inventor 
must; 

1.  Select  the  single  embodiment  of  his 
or  her  patent(s)  believed  to  be  most 
effective  for  consideration. 


2.  Submit  documents  which  show  that 
a  patent  has  been  issued  or  that  the 
application  for  a  patent  has  been  filed. 

3.  Supply  information  as  to  the 
specific  nature  of  the  particular 
modification  or  additive  employed  in  the 
cigarette  invention  in  quantitative 
terms. 

4.  Provide  evidence  of  significantly 
reduced  propensity  of  the  cigarette 
invention  to  ignite  substrates  found  in 
mattresses  and  upholstered  furniture. 

5.  Provide  free  of  charge  300  invention 
cigarettes  and  300  control  cigarettes  that 
are  identical  to  the  invention  cigarettes 
except  for  the  feature  that  comprises  the 
effective  ignition  repression.  The 
patented  cigarettes  and  the  control 
cigarettes  should  be  clearly 
differentiated  on  their  packages.  The 
cigarettes  should  t>e  packed  so  as  to 
safeguard  against  damage  during 
transport  and  should  identify  a  person 
to  contact  if  the  shipment  has  been 
damaged. 

6.  Supply  uniformity  data  (mean  value 
-plus  standard  deviation)  for  both  the 

patented  and  control  cigarettes  with 
regard  to  the  following  properties: 

cigarette  mass 

cigarette  length  and  diameter 
mass  burning  rate  (in  air) 
magnitude  of  modification^e.g.. 
concentration  of  additive) 

Additionally,  the  TSG  requests 
inventors  submitting  cigarettes  for 
testing  to  provide  information  showing 
the  absence  of  any  obvious  toxicity 
problems  associated  with  the  invention, 
and  an  analysis  of  the  tar.  nicotine,  and 
carbon  monoxide  content  of  the  smoke 
produced  by  the  cigarette  invention. 
However,  the  failure  to  provide  this 
information  will  not  preclude 
consideration  of  the  cigarette  invention 
for  testing. 

Samples  of  the  cigarette  invention, 
control  cigarettes,  and  the  information 
described  above  must  be  received  by  Dr. 
Richard  G,  Gann,  Center  for  Fire 
Research.  National  Bureau  of  Standards. 
Gaitherstjurg,  Maryland  20899,  not  later 
than  September  30, 1986,  Materials 
received  after  September  30,  1986.  will 
not  be  accepted. 

Inventors  who  submit  their  cigarettes 
for  consideration  as  candidates  for 
testing  are  advised  that  there  will  be 
absolutely  no  payment  or 
reimbursement  for  the  samples  of 
cigarettes  provided  for  testing.  These 
samples  will  not  be  returned.  Further, 
submission  of  test  sample  cigarettes 
which  meet  the  criteria  above  does  not 
necessarily  mean  that  the  sample 
cigarettes  will  be  selected  for  testing. 
Selection  of  cigarette  inventions  for 


testing  will  be  made  by  the  TSG,  whose 
decision  will  be  final.  While  the  TSG 
desires  to  test  all  cigarette  inventions 
meeting  the  criteria  set  forth  above,  lack 
of  funds,  time  constraints  and  other 
factors  may  limit  the  amount  of  testing 
which  can  be  done. 

The  results  of  this  testing  program  will 
be  included  in  the  TSG's  final  report  to 
Congress.  The  TSG  will  not  report 
results  of  testing  individual  cigarette 
inventions  to  patent  holders.  The  TSG 
intends  to  report  results  of  this  testing 
program  in  a  format  which  will  not 
disclose  results  obtained  from  any 
individual  cigarette  invention.  Selection 
of  any  cigarette  invention  for  testing  in 
this  program  does  not  constitute  any 
form  of  endorsement  or  approval  of  the 
invention  by  the  government  of  the 
United  States. 

Dated:  June  3, 1986. 
Colin  B.  Church. 

Federal  Employee  Designated  by  the 
Interagency  Committee  on  Cigarette  and 
LiUle  Cigar  Fire  Safety. 
[FR  Doc.  86-13483  Filed  6-13-86:  8:45  am) 

BILLING  CODE  S355-01-M 


(CPSC  Docket  86-C00031 

Electro-Plastics,  Inc.;  Provisional 
Acceptance  of  a  Settlement 
Agreement 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  acceptance  of  a 

settlement  agreement  under  the 

Consumer  Product  Safety  Act. 

summary:  Under  requirements  of  16 
C.F.R.  Part  1118.20(e)  the  Commission 
must  publish  in  the  Federal  Register 
consent  agreements  which  it 
provisionally  accepts  under  the 
Consumer  Product  Safety  Act.  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Electro- 
Plastics.  Inc.,  a  corporation. 

DATE:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  by  filing  a  written  request 
with  the  Office  of  the  Secretary  by  July 
1.1966, 

ADDRESS:  Persons  wishing  to  comment 
on  this  Settlement  Agreement  should 
send  written  comments  to  the  Office  of 
the  Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Moore,  Directorate  for 
Compliance  and  Administrative 
Litigation.  Consumer  Product  Safety 
Commission.  Washington,  DC  20207; 
telephone  (301)  492-6626. 


Dated:  lune  11, 1986. . 
Sheldon  D.  Butts. 

Deputy  Secretary. 

SUPPLEMENTARY  INFORMATION: 

[CPSA  Docket  Na  86-C0003] 

In  the  matter  of  Electro-Plastics.  Inc..  a 
Corporation;  Settlement  Agreement  and 
Order 

1.  This  Settlement  Agreement  and  Order  is 
made  by  and  between  Electro-Plastics,  Inc.,  a 
corporation,  (hereinafter  "Electro-Plastics") 
and  the  staff  of  the  Consumer  Product  Safety 
Commission  (hereinafter,  "stafr")  to  resolve 
the  staff  allegations  described  herein. 

2.  The  provisions  of  the  Agreement  and 
Order  shall  apply  to  Electro-Plastics,  Inc,  and 
to  each  of  its  successors  and  assigns. 

I.  The  Parties 

3.  Electro-Plastics,  Inc.,  is  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  Delaware  with  its  principal  corporate 
offices  located  at  Navy  and  Neptune  Streets. 
Building  305,  Port  Newark,  New  Jersey  07114. 

4.  The  "staff"  is  the  staff  of  the  Consumer 
Product  Safety  Commission,  an  independent 
regulatory  Commission  of  the  United  States 
of  America  (hereinafter,  "Commission") 
created  pursuant  to  section  4  of  the 
Consumer  Product  Safety  Act  (CPSA)  as 
amended  [15  U.S.C.  2053). 

n.  Statement  of  Facts 

5.  In  1983,  Electro-Plastics  imported  for  sale 
in  the  United  States  and  did  sell  in  the  United 
States  10,800  novelty  items,  a  toy  known  as  a 
Trick  Squirt  Camera,  Electro-Plastics 
Catalogue  number  1955  (hereinafter,  "Squirt 
Camera"). 

6.  On  June  7, 1983,  a  four  year  old  giri 
asphyxiated  when  she  aspirated  the  "shutter 
button,"  portion  of  the  Squirt  Camera. 

7.  Electro-Plastics  knew  on  or  about  July  1, 
1983,  that  the  Squirt  Camera  had  been 
implicated  in  the  death  of  the  four  year  old  on 
June  7, 1983, 

8.  In  July,  August,  and  September,  1983, 
Electro-Plastics  undertook  to  remove  from  its 
inventory,  and  from  the  inventory  of  its 
distributors,  all  Squirt  Cameras  due  to  the 
potential  hazard  they  posed. 

9.  On,  or  about,  October  14, 1983,  Electro- 
Plastics  exported  the  5.700  Squirt  Cameras  it 
had  recovered  from  inventory  and  from  its 
distributors  back  to  the  foreign  manufacturer, 

10.  Electro-Plastics  never  reported  any  of 
the  information  it  had  received  about  the 
June  7, 1983,  death  or  about  the  potential 
hazard  posed  by  the  Squirt  Camera  to  the 
Consumer  Product  Safety  Commission, 

III.  Allegations  of  the  SUff 

11.  The  staff  alleges  that  the  Squirt  Camera 
imported  by  Electro-Plastics  in  1983, 
contained  a  defect(8)  which  permitted  the 
"shutter  button"  to  be  removed  and  aspirated 
and  that  the  defect(8)  could  create  a 
substantial  risk  of  injury  to  the  public. 

12.  The  staff  further  alleges  that  Electro- 
Plastics  possessed  sufficient  information  by 
September  1983  to  reasonably  support  the 
conclusion  that  the  Squirt  Camera  contained 
a  defect  which  could  create  a  substantial 
product  hazard  but  failed  to  report  that 


information  to  the  Commission  in  a  timely 
manner  as  required  by  section  15(b)  of  the 
CPSA,  15  use.  2064(b). 

rV.  Agreement  of  the  Parties 

13.  Electro-Plastics  and  the  staff  agree  that 
the  Commission  has  jurisdiction  in  this 
matter  over  Electro-Plastics  and  the  Squirt 
Camera. 

14.  Electro-Plastics  Inc.,  agrees  to  pay  the 
Commission  a  civil  penalty  in  the  amount  of 
$10,000  within  30  days  of  final  acceptance  of 
this  Settlement  Agreement  by  the 
Commission  and  service  of  the  Commission's 
Order  on  Electro-Plastics.  This  payment  is 
made  in  settlement  of  allegations  by  the  staff 
that  Electro-Plastics  violated  the  reporting 
requirements  of  section  15(b)  of  the  CPSA,  15 
U.S.C.  2064(b),  with  regard  to  those  Squirt 
Cameras  described  in  paragraph  5  of  this 
Settlement  Agreement,  supra.  Electro-Plastics 
makes  no  admission  of  any  fault  or  liability 
and  expressly  denies  any  fault  or  liability. 

15.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the  Commission, 
Electro-Plastics  knowingly,  voluntarily  and 
completely,  waives  any  rights  it  may  have  in 
this  matter  (1)  to  an  administrative  or  judicial 
hearing,  (2)  to  judicial  review  or  other 
challenge  or  contest  of  the  validity  of  the 
Commission's  actions,  (3)  to  a  determination 
by  the  Commission  whether  a  violation  has 
occurred,  and  (4)  to  a  statement  of  findings  of 
fact  and  conclusions  of  law. 

16.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter  shall  be 
treated  as  if  a  complaint  had  issued  and  the 
Agreement  and  Order  will  be  made  i^ailable 
to  the  public. 

17.  Upon  provisional  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 
Commission,  this  Settlement  Agreement  and 
Order  shall  be  placed  on  the  public  record 
and  shall  be  published  in  the  Federal  Register 
in  accordance  with  the  procedure  set  forth  in 
16  CFR  1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to  accept  the 
Settlement  Agreement  and  Order  within  15 
days,  the  Settlement  Agreement  and  Order 
will  be  deemed  finally  accepted  on  the  16th 
day  after  the  date  it  is  published  in  the 
Federal  Register,  in  accordance  with  16  CFR 

1118.20(f). 

18.  The  requirements  of  the  Order  attached 
hereto  are  in  addition  to  and  not  to  the 
exclusion  of  other  remedies  under  the 
Consumer  Product  Safety  Act. 

19.  The  parties  further  agree  that  the 
incorporated  Order  be  issued  under  the 
CPSA,  15  U.S.C.  2051  et  seq.,  and  that  a 
violation  of  the  Order  will  subject  Electro- 
Plastics  to  appropriate  legal  action. 

20.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement  and 
Order  may  be  used  to  vary  or  to  contradict  its 
terms. 

Electro-Plastics.  Inc. 

Dated:  May  30, 1986. 

By: 
Irving  Click, 
President,  Electro-Plastics,  Inc. 

Dated:  June  9, 1986. 
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Consented  to  by: 

David  Schmeltzer, 

Associate  Executive  Director.  Directorate  for 
Compliance  and  Administrative  Litigation. 

Order 

Upon  consideration  of  the  Consent 
Agreement  of  the  parties,  it  is  hereby 

Ordered  that  Electro-Plastics,  Inc..  shall 
pay.  within  30  days  of  final  acceptance  of  this 
Consent  Agreement  and  service  of  this  Order, 
a  civil  penalty  in  the  sum  of  $10.00aOO  to  the 
Consumer  Product  Safety  Commission. 

Provisionally  accepted  on  10th  day  of  June 
1986. 

By  Order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safely 
Commission. 

[FR  Doc.  86-13484  Filed  6-13-86;  8:45  am] 
nUJNG  CODE  S3SS-01-II 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

IDocket  Na  CP86-541-000] 

Cascade  Natural  Gas  Corp,, 
Complainant  vs.  Norttiwest  Pipeline 
Corp.,  Respondent;  Complaint  and 
Petition  for  Investigation 

June  11, 1986. 

Take  notice  that  on  June  2. 1986. 
Cascade  Natural  Gas  Corporation 
(Cascade).  Post  Office  Box  24464. 
Seattle.  Washington  98124,  filed  a     • 
complaint  and  a  petition  in  Docket  No. 
CP86-541-000  pursuant  to  Rules  206  and 
207  of  the  Commission's  Rules  of 
Practice  Procedure  (18  CFR  385.206  and 
385.207]  alleging  that  Northwest  Pipeline 
Corporation's  (Northwest's) 
transportation  policy  is  unduly 
discriminatory  and  preferential  and 
requesting  that  the  Commission  institute 
an  investigation  of  Northwest's 
transportation  policy.* 

Cascade  asserts  that  as  of  November 
15. 1985.  Cascade  had  pending  before 
Northwest  requests  for  interruptible 
transportation  service  on  behalf  of 


'  Specirically,  Cascade  protests  Northwest's 
applications  in  Docket  Nos.  CP86-440-000.  CPSe- 
381-000.  CP86-345-000.  CP86-31 5-000,  CP86-280- 
000.  CP86-245-0O0.  CP65-706-000.  CP85-625-000, 
CP85-349-000.  CP84-498-000.  II  also  moves  to 
intervene  out-of-time  in  those  dockets  in  which  it 
has  not  been  granted  intervenor  status.  Those 
dockets  are  Docket  Nos.  CP86-440-000.  CP86-381- 
000.  CP86-31 5-000.  CP86-280-000,  CP86-245-000, 
CP86-706-000  CP85-349-a00.  and  CP84-496-^)00. 


certain  of  Cascade's  end-users.  Cascade 
states  that,  notwithstanding  Northwest's 
stated  willingness  to  file  certificate 
applications  for  authorization  for  such 
service.  Nothwest  has  not  done  so. 
Cascade  states  that,  subsequently, 
Northwest  informed  Cascade  that 
Northwest's  new  transportation  policy  is 
to  refuse  to  file  any  Natural  Gas  Act 
(NGA)  section  7(c)  certificate 
applications  for  transportation  service 
for  any  of  Northwest's  local  distribution 
company  customers  or  their  end-users. 

Cascade  alleges  that  Northwest's  new 
transportation  policy  is  unduly 
discriminatory  against  Cascade  and, 
possibly,  against  other  similarly  situated 
customers  under  NGA  section  4(b).  15 
U.S.C.  717c(b).  In  addition,  Cascade 
alleges  that  Northwest's  implementation 
of  its  new  transportation  policy  is 
unduly  discriminatory  fashion  in 
determining  which  requests  for 
transportation  Northwest  would  honor 
and  which  it  would  not. 

Cascade  notes  that  Northwest  is  the 
only  pipeline  available  to  transport  gas 
to  Cascade,  regardless  of  whether  the 
gas  is  purchased  from  Northwest  or 
from  some  alternative  source  of  supply. 
Cascade  alleges  that  Northwest's  new 
transportation  policy  may  be  anti- 
competitive or  otherwise  run  afoul  of  the 
Federal  anti-trust  laws.  Cascade  alleges 
that,  by  effectively  denying  Northwest's 
customers  and  their  end-users  access  to 
its  system  for  transportation  services, 
Northwest  is  using  its  monompoly 
position  as  the  sole  transporter  of  gas 
also  to  give  it  a  monopoly  with  respect 
to  the  sale  of  gas  in  Northwest's 
markets.  Cascade  also  alleges  that 
Northwest's  new  transportation  policy 
can  give  Northwest  an  unfair 
competitive  advantage  for  industrial 
loads  by  by-passing  local  distribution 
custormers  selling  directly  to  the  end- 
users. 

Cascade  requests  that  the 
Commission  (a)  issue  an  order  requiring 
Northwest  to  terminate  its  allegedly 
unlawfully  discriminatory  transportation 
policy,  (b)  institute  an  investigation  of 
that  transportation  policy,  and  (c)  grant 
such  other  and  further  relief  as  may  be 
appropriate. 

Pursuant  to  Rule  213  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  Northwest  is  to  respond  by 
July  3, 1986. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  and  complaint  should  on  or 
before  July  3. 1988.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 


with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-13336  Filed  6-13-86:  8:45  am) 

BIUJNQ  CODE  •717-«1-M 


[Docket  No.  RP86-118-000] 

Consolidated  Gas  Transmission  Corp^ 
Section  284.7(a)  Filing 

lune  9. 1986. 

Take  notice  that  Consolidated  Gas 
Transmission  Corporation 
(Consolidated)  on  May  30, 1986,  filed 
Ninth  Revised  Sheet  No.  31  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1  in 
order  to  comply  with  §  284.7(a)  of  the 
Commission's  Regulations.  The 
revisions,  shown  on  the  revised  tariff 
sheet,  provide  for  transportation  rates  to 
become  effective  on  July  1, 1986. 
According  to  §  381.103(b)(2)(iii)  of  the 
Commission's  regulations  (18  CFR 
381.103(b)(2)(iii)).  the  date  of  filing  is  the 
date  on  which  the  Commission  receives 
the  appropriate  filing  fee.  which  in  the 
instant  case  was  not  until  June  4, 1986. 

Consolidated  states  that  copies  of  the 
filing  were  served  upon  the  parties  to 
the  proceeding,  Consolidated's 
jurisdictional  customers,  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  16. 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc.  86-13469  Filed  6-13-86:  8:45  am) 

BIIXING  CODE  «717-01-M 

(Docket  No.  RP86-12 1-000) 

Eastern  Shore  Natural  Gas  Co.; 
Propsed  Changes  in  FERC  Gas  Tariff 

|une9, 1966. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  on  June  4. 
1986  filed  the  following  revised  tariff 
sheets  for  inclusion  in  its  FERC  Gas 
Tariff,  Original  Volume  No.  1. 

Thirty-Second  Revised  Sheet  No.  6 

Thirty-Second  Revised  Sheet  No.  12 

Substitute  Thirty-Second  Revised 
Sheet  No.  6 

Substitute  Thirty-Second  Revised 
Sheet  No.  12. 

The  purpose  of  this  filing  is  to  comply 
with  §  284.7  of  the  Commission's 
Regulations.  The  revisions  provide  for 
interruptible  transportation  rates  to 
become  effective  July  1, 1986. 

ESNG  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  16. 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commision  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  86-13470  Tiled  6-13-86:  8:45  am) 

BILUNO  COOC  6717-01-M 

(Docket  No.  CI86-165-000) 

Ptilllips  Petroleum  Co^  PetiUon  for 
Waiver  of  ParU  154  and  157  of  the 
Commission's  Regulations 

June  la  1986. 

Take  notice  that  on  January  15, 1986. 
Phillips  Petroleum  Company  (Phillips). 


of  336  HS&L  Building.  Bartlesville,  . 
Oklahoma  74004.  filed  a  petition 
Pursuant  to  Rule  207  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Rules  of  F>ractice  and 
Procedure,  petitioning  the  Commission 
to  waive  the  filing  requirements  of  Parts 
154  and  157  of  the  Commission's 
Regulations  in  order  to  allow  the  - 
continuation  of  sales  of  natural  gas  for 
resale  in  interstate  commerce  from 
Phillips  to  Phillips  66  Natural  Gas 
Company  (P66NGC). 

Effective  January  1. 1986.  Phillips  sold, 
transferred  and  assigned  to  P66NGC  it 
natural  gas  processing  facilities  and 
related  gathering  systems  which  were 
previously  managed  by  Phillips.  Gas  and 
Gas  Liquids  Group.  Phillips  also 
assigned  to  P66NGC  gas  purchase 
contracts  t>etween  Phillips  as  buyer  and 
various  producers  as  seller,  as  well  as 
various  residue  gas  sales  contracts  in 
which  PhiUips  was  the  seller. 

Where  Phillips  produced  gas  is 
handled  in  P66NGC-owned  gathering 
systems,  Phillips  states  that  new 
purchase  contracts  between  Phillips  as 
seller  and  P66NGC  as  buyer  will  replace 
previous  intracompany  transfers 
between  Phillips'  Exploration  and 
Production  and  Gas  and  Gas  Liquids 
Group.  There  are  numerous  sources  of 
production  where  sales  are  being  made 
from  Phillips  to  P66NGC.  The  sales 
between  Phillips  and  P66NGC  will  be 
under  written  contracts  or  ratifications 
of  other  joint-interest  owners'  contracts. 
Phillips  indicates  that  it  will  sell  100% 
owned  production  under  percent-of- 
proceeds  contracts  which  they  are  not 
required  to  file  with  the  Commission. 
Where  leases  are  jointly  owned,  Phillips 
will  ratify  the  joint-interest  owners' 
contracts.  In  most  instances,  the  joint- 
interest  owners'  contracts  will  be 
percent-of-proceeds  contracts  which  do 
not  need  to  be  filed  or  Phillips'  sales  can 
be  covered  under  the  joint-interest 
owners'  certificates  and  rate  schedules. 
In  those  situations  where  Phillips  would 
be  required  to  file  for  its  own 
certificates  and  rate  schedules,  Phillips 
requests  waiver  of  the  Commission's 
regulations. 

Specifically,  Phillips  petitions  the. 
Commission  to  waive  Parts  154  and  157 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  as  to  the  situations 
described  below: 

(1)  Phillips  will  ratify  certain  joint-interest 
owners'  contracts  where  the  joint-interest 
owner  is  not  the  operator  of  the  producing 
property.  In  this  instance,  the  regulations  do 
not  permit  Phillips  the  opportunity  to  forego 
the  certificate  application  and  rate  schedule 


process.  Section  154.91(c)  of  the 
Commission's  Regulations  permits  signatory 
co-owners  the  opportunity  to  file  for 
certificates  and  etablishment  of  rate 
schedules  or  an  exemption  from  such  filing 
requirements  if  the  operators  of  the  property 
makes  filings  on  behalf  of  the  co-owner. 
However,  no  such  exemption  is  provided  for 
operators  who  ratify  the  non-operating  co- 
owners'  contracts.  "Therefore.  Phillips 
requests  that  the  Commission  waive  its 
regulations  in  order  to  permit  Phillips'  sales 
under  the  ratified  non-operators'  agreements 
to  he  covered  by  the  co-owners"  certificates 
and  rate  schedules  in  these  instances. 

(2)  There  may  also  be  instances  where 
ratified  co-owner's  contract,  whether  the 
operator  or  a  non-operator,  is  covered  by  a 
small  producer  certificate.  Although  Phillips 
has  and  will  continue  to  restrict  the  rate  it 
collects  under  such  contracts  to  the  rates  for 
large  producers,  the  Commission's 
Regulations  prohibit  coverage  of  Phillips' 
sales  to  P66NGC  under  the  small  producer's 
blanket  certificate  if  the  collective  ownership 
of  large  producers  in  the  property  exceeds 
twenty  percent  (20%).  The  Commission 
regularly  waives  its  small  producer 
regulations  in  order  to  allow  small  producers 
to  cover  under  their  certificates  certain  sales 
of  gas  produced  from  reserves  developed  by 
large  producers.  Pillips  requests  a  waiver  of 
the  Commission's  Regulations  at 
S  157.40(b)(2)  so  as  to  permit  Phillips'  sales  to 
be  covered  by  the  joint-interest  owner's  small 
producer  certificate  in  these  instances. 

In  the  alternative  and  pursuant  to 
§§  157.23  and  157.28  of  the 
Commission's  Regulations.  PhiUips 
petitions  the  Commission  for  the  grant 
of  a  temporary  and  permanent 
certificate  of  public  convenience  and 
necessity,  to  be  effective  January  1. 1986, 
for  Phillips'  sales  of  jurisdicitonal 
natural  gas  to  P66NGC  in  the  event  this 
petition  for  waiver  is  denied. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  June  24. 
1986.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Applicant  to  appear  or 

to  be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  86-13471  Filed  6-13-86:  8:45  am] 

MLUNQ  COM  (TIT-OI-M 


Office  of  Conservation  and 
Renewable  Energy 

Developmental  State  Programs  for 
Institutional  Conservation 
agency:  U.S.  Department  of  Energy. 

ACTION:  Notice  of  Solicitation  Number 
DE-PSO1-86CE64606,  Developmental 
State  Programs  for  Institutional 
Conservation.  

summary:  The  United  States 
Department  of  Energy,  Institutional 
Conservation  Programs  {ICP).  is  entering 
into  a  competitive  grant  program  to 
provide  start-up  support  for 
developmental  State  programs  targeting 
the  energy  efficiency  needs  of  public 
and  private  non-profit  institutions 
served  by  ICP.  It  is  the  Department's 
goal  to  award  seven  to  twelve  grants  in 
fiscal  year  1986.  Funds  in  the  amount  of 
$2,000,000  are  currently  available  for 
award  under  this  solicitation. 

The  purpose  of  this  solicitation  is  to 
generate  more  non-federal  resources  in 
addressing  institutional  energy 
efficiency  needs.  To  supplement  the 
Umited  federal  resources  available,  it  is 
critical  that  the  state-coordinated 
programs  initiated  by  this  solicitation  be 
designed  to  involve,  on  a  continuing 
basis,  other  public  and  private  sector 
resources  to  the  maximum  extent 
possible. 

Eligibility:  The  energy  offices 
currently  administering  the  ICP  grant 

program  which  includes  the  fifty  states, 

the  District  of  Columbia,  Puerto  Rico, 

Guam,  American  Samoa,  The 

Commonwealth  of  the  Northern  Mariana 

Islands  and  The  Virgin  Islands.  (42 

U.S.C.  8371d.) 
Solicitations  will  be  issued  in  June  of 

1986.  Written  requests  for  a  single  copy 

of  the  solicitation  should  be  sent  to:  U.S. 

Department  of  Energy,  Office  of 

Procurement  Operations,  Attn: 

Document  Control  Specialist,  MA-451.1. 

1000  Independence  Avenue  SW., 

Washington,  DC  20585. 
Point  of  contact:  Wanda  L  Simpson. 

telephone  number  (202)  252-1077. 
Dated:  )une  9. 1986. 

Edward  T.  Lovett. 

Director.  Contract  Operations  Division  "B", 

Office  of  Procurement  derations. 

(FR  Doc.  86-13527  Filed  6-13-86:  8:45  am) 

WUJNQ  COOC  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPE-FRL-3032-4] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 

Agency  (EPA). 

AcnON:  Notice.     

summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact, 
and  where  appropriate  includes  the 
actual  data  collection  instrument.  The 
following  ICRs  are  available  for  review 
and  comment. 

POR  FURTHER  INFORMATION  CONTACT: 

Nanette  Liepman,  (202)  382-2740  or  FTS 

383-2740. 

SUPPI^MENTARY  INFORMATION: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Application  and  Summary 
Report  for  an  Emergency  Exemption  for 
Pesticides  (EPA  ICR  #0596).  (This  is  an 
extension  of  a  currently  approved  ICR; 
there  are  no  changes.) 

Abstract:  Section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  permits  the  Agency  to 
temporarily  authorize  State  and  Federal 
agencies  to  ship  and  use  unregistered 
pesticide  products,  under  emergency 
situations.  Information  supplied  by  the 
applicant  is  reviewed  to  see  if  an 
emergency  situation  exists  and  if  the  use 
will  present  an  undue  hazard  to  health 
and  the  environment.  A  summary  report 
must  be  provided  within  a  year  after  the 
emergency  exemption  is  granted. 

Respondents:  State  and  Federal 
agencies  seeking  use  of  unregistered 
pesticide  products. 

Title:  Collection  of  Emergency 
Economic  and  Regulatory  Support  Data 
(EPA  ICR  #1170).  (This  is  an  extension 
of  a  currently  approved  ICR;  there  are 
no  changes.) 

Abstract:  This  Information  Collection 
Request  provides  a  mechanism  to 
obtain,  in  a  short  time  frame, 
information  on  the  regulatory  impacts  of 
potential  Office  of  Toxic  Substances 
(OTS)  policies  or  actions.  Information 
will  be  requested  primarily  by 
telephone;  OTS  estimates  that  an 
average  of  twenty-five  companies  may 
be  contacted  in  any  given  instance. 


Respondents:  Certain  companies. 
Comments  on  all  parts  of  this  notice 

may  be  sent  to: 

Nanette  Liepman,  U.S.  Environmental 
Protection  Agency,  Office  of 
Standards  and  Regulations  (PM-223), 
Information  and  Regulatory  Systems 
Division,  401  M  Street  SW.. 
Washington.  DC  20460. 
and 

Carlos  Tellez,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  New  Executive 
Office  Building  (Room  3228),  726 
Jackson  Place  NW..  Washington,  DC 
20503. 
Dated:  June  10. 1986. 

Daniel  |.  Fiorino, 

Acting  Director.  Information  and  Regulatory 

Systems  Division. 

[PR  Doc.  86-13458  Filed  6-13-86;  8:45  am) 

BiLUNQ  CODE  6S60-aMi 

[Docket  No.  ECAO-HA-84-3;  ORD-FRL- 
3031-6] 

Draft  Healtti  Assessment  Document 
for  Phosgene 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  Public  Meeting. 


SUMMARY:  This  notice  announces  a 
workshop  to  be  held  by  EPA's 
Environmental  Criteria  and  Assessment 
Office  at  the  Environmental  Research 
Center.  Research  Triangle  Park,  North 
Carolina,  to  facilitate  preparation  of  an 
external  review  draft  of  a  Health 
Assessment  Document  for  Phosgene. 
DATES:  The  workshop  will  be  held  on 
June  23  and  24, 1986,  from  8:30  a.m.  to 
5:00  p.m.  Members  of  the  public  are 
invited  to  attend  as  observers. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Darcy  Campbell,  Project  Manager 
for  Phosgene,  U.S.  Environmental 
Protection  Agency,  Environmental 
Criteria  for  Assessment  Office,  MD-52, 
Research  Triangle  Park,  NC  27711,  (919) 
541-4477  [(FTS/629-4477)]. 
SUPPLEMENTARY  INFORMATION:  In  March 
1985.  EPA's  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS) 
requested  that  the  Environmental 
Criteria  and  Assessment  Office  (ECAO). 
Office  of  Health  and  Environmental 
Assessment  (OHEA),  prepare  a  health 
assessment  document  for  phosgene.  The 
document  will  be  used  by  EPA  in  the 
decisionrmaking  process  to  possibly 
regulate  phosgene  under  the  Clean  Air 
Act  as  amended,  42  U.S.C,  7401  et  seq. 
ECOA  is  now  assembling  a  panel  of 
scientifically  and  technically  qualified 


persons  to  review  a  draft  of  the  Health 
Assessment  Document  for  Phosgene  at 
the  workshop.  Copies  of  the  workshop 
draft  will  be  made  available  to  the 
public  at  the  meeting,  and  observers  will 
have  an  opportunity  to  make  brief  oral 
statements.  The  draft  document 
subsequently  will  be  revised  and 
released  as  an  external  review  draft. 
Ample  opportunity  will  be  provided  for 
public  review  and  submission  of  written 
comments  upon  release  of  the  first 
external  review  draft.  The  public 
comment  period  will  be  announced  in  a 
subsequent  Federal  Register  notice. 

Dated:  )une  9, 1986. 
Donald ).  Ehratli, 

Acting  Assistance  Administrator  for  Research 

and  Development. 

[FR  Doc.  88-13480  Filed  6-13-86;  8:45  am] 
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lOPTS-51627;  FRL-3032-11 

Certain  Ctiemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 

Agency  (EPA). 

Acnow:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  permanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  twenty-six  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 
P  86-1105,  86-1106,  86-1107,  86-1108  and 

86-1109.  August  26, 1986. 
P  86-1110.  86-1111,  86-1112,  86-1113  and 

86-1114,  August  30. 1966. 
P  86-1115.  86-1116,  86-1117,  86-1118,  86- 

1119,  86-1120  and  86-1121,  August  31, 

1966. 
P  86-1122,  86-1123,  86-1124,  86-1125  and 

86-1128.  September  1. 1986. 
P  86-1127,  86-1128,  86-1129  and  86-1130, 

September  2, 1986. 

Written  comments  by: 
P  86-1105,  86-1106,  86-1107,  86-1108  and 

86-1109.  July  27, 1986. 
P  86-1110.  86-1111.  86-1112,  86-1113  and 

86-1114,  July  31, 1986. 
P  86-1115.  88-1116,  86-1117,  86-1118,  86- 

1119.  86-1120  and  86-1121,  August  1, 

1986. 
P  86-1122.  86-1123.  86-1124.  86-1125  and 

86-1126.  August  2, 1988. 


P  86-1127.  86-1128,  86-1129  and  86-1130, 

August  3, 1986. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51627r  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-790),  Confidential 
Data  Branch,  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
B-201,  401  M  Street,  SW,  Washington, 
DC  20460,  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  Street,  SW,  Washington, 
DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
hbhdays. 

P 86-1105 

Manufacturer.  Lonza  Inc. 

Chemical.  (G)  Allyl  alcohol  ester  of 
acetoacetic  acid. 

Use /Production.  (S)  For  use  an  an 
automotive  coating.  Prod,  range:  20-100 
tons. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  inhalation,  a 
total  of  3  workers,  up  to  2  hrs/da,  up  to 
10  da/yr. 

Environmental  Release /Disposal. 
Trace  to  less  than  1  kg/batch  released  to 
air.  Disposal  by  publicly  owned 
treatment  works  (POTW). 

P  88-1106 

Importer.  Lonza  Ina 

Chemical.  (S)  Acetic  acid,  cyano-. 
butyl  ester. 

Use/Import.  (S)  For  use  as  adhesive. 
Import  range:  2-10  tons. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  inhalation,  a 
total  of  3  workers,  up  to  2  hrs/da,  up  to  5 
da/yr. 

Environmental  Release/Disposal. 
Trace  to  less  than  1  kg/batch  released  to 
air.  Disposal  by  own  water  treatment 
works. 

P  86-1107 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
naphthalene. 

Use/Import.  (S)  Pigment  intermediate. 
Import  range:  7,000  kg/yr. 


Toxicity  Data.  No  data  submitted. 
Exposure.  No  data  submitted. 
^Environmental  Release/Disposal.  No 
data  submitted. 

P 86-1108 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  acrylate 
terpolymer. 

Use/Production.  (G)  Thickener  for 
aqueous  mixtures,  nondispersive  use. 
Prod.  Range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Disposal  by  POTW. 

P  86-1109 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylate 
terpolymer. 

Use/Production.  (S)  Thickening  agent 
for  aqueous  systems.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

En  vironmen  tal  Release/Disposal. 
Disposal  by  POTW. 

P  86-1110 

Importer  Confidential. 

Chemical.  (G)       ^ 
Cycloalkylbutyrolactone. 

Use/Import.  (G)  Ingredient  for  use  in 
consumer  products;  highly  dispersive 
use.  Import  range:  100-1,000  kg/yr. 

Toxicity  Data.  Acute  oral:  457  mg/kg; 
Acute  dermal:  >2.0g/kg;  Irritation: 
Skin— Non-irritant,  Eye— Moderate: 
Ames  test:  Non-mutagenic;  Repeated 
insult  patch  test:  Not  a  primary  skin 
irritant. 

Exposure.  Use:  dermal  and  inhalation, 
a  total  of  6  workers,  up  to  2  hrs/da,  up  to 
20  da/yr. 

Environmental  Release/Disposal. 
Disposal  by  private  water  treatment 
plant. 

P  86-1111 

Importer  Confidential. 

Chemical  (G)  Dialkylpyranol. 

Use/Import.  (G)  Ingredient  for  use  in 
consumer  products;  highly  dispersive 
use.  Import  range:  100-1.000  kg/yr. 

Toxicity  Data.  Acute  oral:  5.0  g/kg; 
Acute  dermal:  >2.0  g/kg;  Irritation; 
Skin— Non-irritant,  Eye— Irritant;  Ames 
test:  Non-mutagenic;  Skin  sensitization: 
Non-sensitizer;  Repeated  insult  patch 
test:  Not  a  primary  skin  irritant; 
Photoallergy  test:  Negative. 

Exposure.  Use:  dermal  and  inhalation, 
a  total  of  6  workers,  up  to  2  hrs/da.  up  to 
20  da/yr. 

Environmental  Release/Disposal. 
Disposal  by  private  water  treatment 
plant. 


JM  I 
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P 86-1112 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  glycol  and 
oligoesters  of  aromatic  and  aliphatic 
dicarboxylic  acids. 

Use/Production.  (S)  Component  for 
polyurethane  foam  insulating  material. 
Prod,  range:  300,000-1,000,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  18  workers,  up  to  4  hrs/da.  up  to 
45  da/yr. 

Environmental  Release/Disposal.  5  to 
30  kg/batch  to  control  technology. 
Disposal  by  incineration. 

P  86-1113 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acid  modified 
polyester  acrylate. 

Use/Production.  (G)  Industrial  coating 
having  an  open  use.  Prod,  range: 
150.000-500.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  44 
workers,  up  to  8  hrs/da.  up  to  155  da/yr. 

Environmental  Release/Disposal.  3  to 
116  kg/batch  released  to  land.  Disposal 
by  incineration,  landfill,  commercial 
disposer  and  discharged  to  a  sanitary 
sewer. 

P  86-1114 

Importer.  E.  I.  du  Pont  de  Nemours 
and  Company,  Inc. 

Chemical.  (G)  Polyester  polymer. 

Use/Import.  [G]  Open,  non-dispersive. 
Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  2  workers. 

Environmental  Release/Disposal. 
Disposal  by  incineration  and  approved 
landfill. 

P  86-1115 

Importer.  Shell  Oil  Company. 

Chemical.  (G)  Alkyl  aryl  sulfonic  acid. 

Use/Import.  (S)  Industrial  chemical 
intermediate.  Import  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  86-1116 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane. 

Use/Production.  |G)  For  use  as  an 
oligomer.  Prod,  range:  1,000-3,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:'  dermal,  a 
total  of  1  worker,  up  to  8  hrs/da.  up  to  4 
da/yr. 

En  vironniental  Release/Disposal. 
Release  to  land. 


P  86-1117 

Manufacturer.  Confidential. 

Chemical  (G)  Polyurethane. 

Use/Production.  (G)  Coating  polymer 
having  a  non-dispersive  use.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  52 
workers,  up  to  8  hrs/da.  up  to  260  da/yr. 

Environmental  Release/Disposal.  5  to 
182  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

P  88-1118 

Manufacturer.  Jhe  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  ethylene 
acrylate  polymer. 

Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal. 

Environmental  Release/Disposal  No 
re  lease  expected.  Disposal  by 
incineration. 

P  88-1119 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  ethylene. 

Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal. 

Environmental  Release/Disposal.  No 
release  expected.  Disposal  by 
incineration. 

P 86-1120 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Acrylate  polymer. 

Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal. 

Environmental  Release/Disposal  No 
release  expected.  Disposal  by 
incineration. 

P  86-1121 

Manufacturer.  Confidential. 

Chemical.  (S)  Poly(oxy-l,4- 
butanediyl),  alpha-(4-nitrobenzoyl)- 
omega-(4-nitrobenzoyl)oxy)-. 

Use/Production.  (S)  Site-Hmited  and 
industrial  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture  and 
processing:  dermal  and  inhalation,  a 
total  of  10  workers,  up  to  6  hrs/da,  up  to 
140  da/yr. 

Environmental  Release/Disposal.  1.0 
kg/batch  released  to  air.  Disposal  by 
incineration. 


P  86-1122 

Manufacturer.  Confidential. 

Chemical.  (G)  Maleic  at  id  half-ester 
functionalized  with  alkenyl  ether 
groups. 

Use/Production.  (S)  Site-limited  and 
industrial  Chemical  intermediate.  Prod, 
range:  11,500-92,600  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  43  workers 
up  to  8  hrs/da,  up  to  52  da/yr. 

Environmental  Release/Disposal 
Trace  to  106  kg/batch  released  to  land. 
Disposal  by  incineration  and  approved 
landfill. 

P  8fr-1123 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate  methacrylate 
styrene  polymer. 

Use/Production.  (G)  Polymer  used  in  a 
industrial  coating  having  an  open  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  32 
workers,  up  to  8  hrs/da.  up  to  114  da/yr. 

Environmental  Release/Disposal.  7  to 
92  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

P  86-1124 

Manufacturer.  Confidential. 

Chemical.  [G]  Maleic  diester 
functionalized  with  alkenylether  groups. 

Use/Production.  (G)  Coating  polymer 
with  industrial  application  having  an 
open  use.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  38 
workers,  up  to  8  hrs/da.  op  to  250  da/yr. 

Environmental  Release/Disposal.  6  to 
90  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

P  86-1125 

Manufacturer.  Owens-Corning 
Fiberglas  Corporation. 

Chemical  (G)  Reactive  polyester. 

Use/Production.  (G)  Sized  ingredient. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Disposal  by  on-site  treatment  plant. 

P  86-1126 

Importer.  Confidential. 

Chemical.  (G)  Fluorinated  amine 
oxide. 

Use/Import.  [G]  Surfactant  in 
chemical  specialities  for  a  highly 
dispersive  use.  Import  range: 
Confidential. 


Toxicity  Data.  Acute  oral:  >  5  ml/kg; 
Irritation:  Skin — Non-irritant,  Eye — Non- 
irritant. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  86-1127 

Manufacturer.  Confidential. 

Chemical.  [G]  Substituted  sulfoalkyl 
pyridinium  salt. 

Use/Production.  (G)  Contained  use  in 
an  article.  Prod,  range:  3,000-16,000  kg/ 
yr. 

Toxicity  Data.  Acute  oral:  1,250  mg/ 
Teg;  Acute  dermal:  >  2,000  mg/kg; 
Irritation:  Skin— Slight,  Eye— Slight; 
Skin  sensitization:  Slight;  Repeated  skin 
test:  Irritant. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  59 
workers,  up  to  4.0  hrs/da,  up  to  30  da/yr. 

En  vironmental  Release/Disposal. 
Negligible  release  to  air.  Disposal  by  30 
kg/batch  biological  treatment  system, 
with  9  kg/batch  incinerated. 

P  86-1128 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane 
prepolymer. 

Use/Production.  (G).For  use  as  a 
sealant  resin.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential,  v 

P  86-1129 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  styrene  diene 
olefin  copolymer. 

Use/Production.  (G)  Specialty 
polymer — open,  non-dispersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal. 

Environmental  Release/Disposal. 
Trace  to  5  kg/batch  released  to  air  and 
land. 

P  86-1130 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  styrene  diene 
copolymer. 

Use/Production.  [G]  Specialty 
polymer — open,  non-dispersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 
I  Exposure.  Manufacture:  dermal. 

Environmental  Release/Disposal. 
Trace  to  5  kg/batch  released  to  air  and 
land. 

Dated:  June  9, 1988. 
Denise  Devoe, 

Acting  Director.  Information  Management 
Division. 

IFR  Doc.  86-13483  Filed  6-13-88:  8:45  am] 
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lOPTS-59769;  FRL-3031-81 

Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice^ 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984 
(49  FR  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
five  such  PMNs  and  provides  a 
summary  of  each. 

dates:  Close  of  Review  Period:  Y  86- 
163,  86-164,  86-165  and  86-166— June  22, 
1986.  Y  86-167— June  23, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  Street  SW..  Washington. 
DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extrancted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
Public  Reading  Room  E-107  at  the  above 
address  between  8:00  a.m  and  4:00  p.m. 
Monday  through  Friday,  excluding  legal 
holidays. 

Y 86-163 

Manufacturer.  Monsanto  Company. 

Chemical.  (G)  Copolymer  of 
polyamide  with  modified  acrylic 
elastomer. 

Use/Production.  (G)  Polymeric 
modifier.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  dermal. 

Environmental  Release/Disposal. 
Release  to  land.  Disposal  by  sanitary 
landfill. 

Y 86-164 

Manufacturer.  Monsanto  Company. 


Chemical.  (G)  Copolymer  of 
polyamide  with  modified  acrylic 
elastomer. 

Use/Production.  (G)  Polymeric 
modifier.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  dermal. 

Environmental  Release/Disposal. 
Release  to  land.  Disposal  by  sanitary 
landfill. 

Y  86-165 

Manufacturer.  Monsanto  Company. 

Chemical.  (G)  Copolymer  of 
polyamide  with  modified  acrylic 
elastomer. 

Use/Production.  (G)  Polymeric 
modifier.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  dermal. 

Environmental  Release/Disposal. 
Release  to  land.  Disposal  by  sanitary 
landfill. 

Y 86-166 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  solution. 

Use/Production.  (S)  Industrial 
protective  resin  used  on  exteriors  of 
closures  (lids  of  jars,  etc.).  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers,  up  to  14  hrs/da.  up  to 
24  da/yr. 

Environmental  Release/Disposal  No 

release. 
Y  86-167 

Importer.  Dynamit  Nobel  Chemicals. 

Chemical  (G)  Linear  saturated 
polyester  resin  containing  hydroxyl 
groups. 

Use/Import.  (S)  Industrial  laminating 
adhesive  mainly  for  the  furniture  and 
automobile  industries.  Import  range: 
180,000-450,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  June  9. 1988. 
Denise  Devoe, 

Acting  Director,  Information  Management 
Division. 

(FR  Doc.  86-13465  Filed  6-13-86;  8:45  amj 
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[OPTS-59223;  FRL-3031-91 

Certain  Chemicals  Test  Marketing 
Exemption  Applications 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
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action:  Notice. 


summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements 'for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13. 1963  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA.  announces  receipt  of 
two  applications  for  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  each  exemption. 

DATE:  Written  comments  by:  July  1, 1986. 

ADDRESS:  Written  comments,  identiHed 
by  the  document  control  number 
"lOPTS-592231"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-790),  Confidential 
Data  Branch.  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-201,  401  Street  SW.  Washington.  DC 
20460.  (202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACT 

Wendy  Cieland-Hamnett, 
Premanufacture  Notice  Management 
Branch.  Chemicd  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-611.  401  M  Street  SW.,  Washington. 
DC  20460,  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TMEs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public  ^ 
Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

T86^48 

Close  of  Review  Period.  July  16, 1986. 

Manufacturer.  Confidential. 
-  Chemical.  (G)  Substituted 
benzenesulfonamide. 

Use  Production.  (G)  A  component  of  a 
vehicle  used  in  printing  ink.  Prod,  range: 
370  kg. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Minimal  exposure. 

Environmental  Release/Disposal. 
Disposal  by  publicly  owned  treatment 
works  (POTW). 


T 86-49 

Close  of  Review  Period.  July  16, 198a 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
benzenesulfonyl  chloride. 

Use  Production.  (G)  Site-limited 
intermediate.  Prod,  range:  460  kg. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Minimal  exposure. 

Environmental  Release /Disposal. 
Disposal  by  POTW. 

Dated:  )une  9. 1966. 
Denise  Devoe. 

Acting  Director.  Information  Management 
Division. 
[FR  Doc.  86-13466  Filed  6-13-86:  8:45  am] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Memorandum  of  Understanding; 
Employment  and  Nondiscrimination 

AOENaES:  Equal  Employment 
Opportunity  Commission  and  Federal 
Communications  Commission. 
ACTION:  Memorandum  of  understanding. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  and  the 
Federal  Communications  Commission 
have  revised  their  Memorandum  of 
Understanding  that  has  been  in  effect 
since  September  1978.  Pursuant  to  the 
Cable  Communication  Policy  Act  of 
1984.  Pub.  L.  98-549.  98  StaL  2779.  the 
two  agencies  have  incorporated  cable 
operators  into  the  procedures  of  the 
Memorandum  of  Understanding  and 
have  added  age  discrimination  to  its  list 
of  prohibitions.  The  revised 
Memorandum  of  Understanding  also 
includes  a  new  provision  that  enhances 
coordination  and  cooperation  between 
the  Federal  Communications 
Commission  and  the  Equal  Employment 
Opportunity  Commission. 
EFFECTIVE  DATE:  February  20. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Frisch.  Assistant  Legal  Counsel, 
Coordination  Division,  Coordination 
and  Guidance  Services,  Office  of  the 
Legal  Counsel.  Equal  Employment 
Opportunity  Commission.  2401  E  Street 
NW.,  Washington.  DC  20507,  (202)  634- 
7581;  or  Roderick  Porter,  Deputy  Chief, 
Mass  Media  Bureau.  Federal 
Communications  Commission.  1919  M 
Street  NW..  Washington,  DC  20554,  (202) 
632-6460. 
SUPPLEMENTARY  INFORMATION:  In  )uly 

1978.  the  Federal  Communications 
Commission  (FCC)  and  the  Equal 


Employment  Opportunity  Commission 
(EEOC)  entered  into  a  formal 
Memorandum  of  Understanding  (MOU) 
regarding  the  exchange  of  information 
and  the  disposition  of  discrimination 
complaints  involving  broadcast 
licensees.*  The  1978  MOU  establishes  a 
procedure  for  the  orderly  exchange  of 
information  between  the  FCC  and  the 
EEOC  and  a  process  for  the 
investigation  and  resolution  of 
complaints  of  employment 
discrimination  against  broadcast 
licensees.  The  FCC  is  designated  by  the 
EEOC  as  its  agent  for  receiving  charges 
of  employment  discrimination,  and  the 
date  of  filing  with  the  FCC  is  deemed  to 
be  the  date  of  filing  with  the  EEOC. 
Charges  received  by  the  FCC  that  are 
within  both  its  jurisdiction  and  that  of 
the  EEOC  are  transmitted  to  the 
appropriate  EEOC  Area  Office  or 
District  Office  for  processing, 
investigation  and  possible  remedial 
relief  for  the  charging  party.  The  EEOC 
notifies  the  FCC  of  all  reasonable  cause 
determinations  and  letters  of  violation 
involving  broadcasters,  and  it  provides 
quarterly  reports  to  the  FCC  regarding 
the  status  of  outstanding  charges.  The 
EEOC  also  refers  to  the  FCC  complaints 
against  broadcast  stations  that  are  not 
within  its  statutory  jurisdiction  but  are 
within  the  FCC's  jurisdiction. 

On  March  20. 1985.  the  FCC  published 
a  Notice  of  Proposed  Rule  Making 
(Notice).  50  FR  11191,  to  implement  the 
equal  employment  opportunity  (EEO) 
requirements  of  the  Cable 
Communications  Policy  Act  of  1984.  The 
Notice  included  a  proposal  to  amend  the 
MOU  between  the  FCC  and  the  EEOC, 
to  incorporate  cable  operators  into  its 
procedures  and  to  add  a  prohibition 
against  age  discrimination.  The  EEOC 
,  has  agreed  to  the  FCC's  proposed 
revisions,  with  certain  modifications. 
The  EEOC  and  the  FCC  have  also 
agreed  to  amend  Section  V  of  the  MOU, 
to  enhance  coordination  and 
cooperation  between  the  agencies  on 
EEO  matters.  Under  the  new  provisions 
of  Section  V.  the  FCC  will  confer  with 
the  EEOC,  to  the  extent  legally 
permitted,  prior  to  FCC  action  on  non- 
restricted  EEO  rule  making  proceedings. 
Nothing  in  the  MOU  affects  the  FCC's 
independence  in  making  its  own  policy 
determinations.  The  FCC  and  the  EEOC 
believe  that  these  changes  will  permit  a 
more  orderly  exchange  of  information 


between  the  two  agencies  and  a  more 
effective  federal  policy  in  the  area.* 

Accordingly,  the  Memorandum  of 
Understanding  between  the  Equal 
Employment  Opportunity  Commission 
and  the  Federal  Communications 
Commission,  as  set  forth  in  the  attached 
Appendix,  is  effective  upon  publication 
in  the  Federal  Register. 

Dated:  June  5.  1986. 
Federal  Communication  Commission. 
William ).  Tricarico. 
Secretary. 

Dated:  June  4. 1986. 
Equal  Employment  Opportunity  Commission. 
Cynthia  C.  Matthews. 
Executive  Officer 

Memorandum  of  Understanding  Between  the 
FCC  and  EEOC 

The  EEOC  under  Title  VII  of  the  Civil 
Rights  Act  of  1964.  42  U.S.C.  2000e  (hereafter 
Title  VII)  and  the  Age  Discrimination  in 
Employment  Act.  29  U.S.C.  Sec.  621  (ADEA). 
has  jurisdiction  to  identify  and  eliminate 
discriminatory  employment  policies  and 
practices  at  employment  units,  including 
broadcasting  stations  and  cable  systems.  The 
FCC.  under  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151  et  seq.,  and  the 
Cable  Communications  Policy  Act  of  1984. 
Pub.  L.  98-549  has  jurisdiction  to  regulate 
interstate  and  foreign  commerce  by  wire  and 
radio  in  the  public  interest  and  has  found  its 
regulatory  jurisdiction  also  to  include 
authority  to  identify  and  eliminate 
discriminatory  employment  policies  and 
practices  at  broadcasting  stations  and  cable 
systems.  It  has  adopted  rules  and  procedures 
designed  to  assure  equal  employment 
opportunities  to  all  persons  witfioul  regard  to 
their  race,  color,  religion,  national  origin,  age 
or  sex. 

Both  the  EEOC  and  FCC  share  a  common 
goal — the  elimination  of  discriminatory 
employment  policies  and  practices  at 
broadcasting  stations,  including  both 
commercial  and  noncommercial  educational 
(public]  broadcasting  stations,  and  at  cable 
systems.  In  pursuit  of  this  common  goal,  and 
to  promole  efficiency  and  eliminate  potential 
conflict  and  duplication,  the  EEOC  and  FCC 
hereby  agree  as  follows: 

/.  Exchange  of  Information 

Both  the  EEOC  and  FCC  shall  make 
available  for  inspection  and  copying  to 
appropriate  officials  from  the  other  agency 
any  information  relating  to  a  broadcast 
employer's  or  cable  system's  employment 
policies  and  practices  which  may  assist  each 
agency  in  carrying  out  its  responsibilities. 
Such  information  shall  include,  but  not 
necessarily  be  limited  to,  affirmative  action 
programs,  employment  reports  (FCC  Form  395 
and  395A),  complaints,  investigative  files, 
conciliation  or  compliance  agreements,  and 
compliance  review  reports  and  files. 


•  Memorandum  of  Understanding  between  the 
Federal  Communicationa  Commission  and  tlie  Equal 
Employment  Opportunity  Commission.  70  FCC  2d 
2320  (1978). 


»  For  further  information  on  the  revisions  to 
Miction  V  of  the  MOU.  see  50  KR  40836.  40654 
(Oclolier  '.  1985). 


Additionally,  the  EEOC  will  send  to  the 
FCC  quarterly  reports  to  keep  the  FCC 
informed  of  all  charges  against  broadcasters 
and  cable  system  operators.  With  respect  to 
all  information  obtained  from  the  EEOC.  the 
FCC  agrees  to  observe  the  confidentiality 
provisions  of  sections  706(b)  and  709(e)  of 
Title  VII  of  the  Civil  Rights  Act  of  1964,  as 
amended  and  of  EEOC's  procedural 
regulations  under  the  Age  Discrimination  in 
Elmployment  Act. 

//.  Discrimination  Charges/Complaints 

The  EEOC  has  responsibility  to  investigate 
charges  of  discrimination  filed  with  it  under 
Title  VII.  and  it  has  authority  to  investigate 
charges  or  complaints  under  the  ADEA.  The 
EEOC  hereby  designates  the  FCC  as  an  agent 
of  the  EEOC  for  the  sole  purpose  of  receipt  of 
such  charges.  For  the  purpose  of  determining 
the  timeliness  of  charges  under  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as  amended,  and 
under  the  ADEA.  the  date  the  matter  was 
received  by  the  FCC  shall  be  deemed  to  be 
the  date  it  was  received  by  the  EEOC.  (See 
Ill(b)  below.) 

///.  Processing  Discrimination  Charges/ 
Complaints 

If  an  individual  files  a  charge  with  either 
the  EEOC  or  FCC  alleging  discrimination  in 
employment  by  a  broadcaster  or  cable 
system  operator  the  EEOC  and  FCC  shall 
proceed  as  follows: 

(a)  If  the  EEOC  receives  the  charge  but  the 
broadcast  employer  or  cable  system  operator 
does  not  fall  within  the  jurisdiction  of  the 
EEOC  pursuant  to  Title  VII  or  the  ADEA  and 
also  not  within  the  jurisdiction  of  a  State  or 
local  agency  to  which  the  EEOC  defers  such 
charges  pursuant  to  section  706  of  the  Civil 
Rights  Act  of  1964,  or  pursuant  to  section 
14(b)  of  the  ADEA,  the  EEOC  will  forward 
the  charge  to  the  FCC  which  will  process  the 
complaint  in  accordance  with  its  own  rules, 
policies,  and  procedures.  Upon  request  the 
EEOC  shall  provide  technical  advice  and 
guidance  to  the  FCC  in  its  investigation  of 
such  complaints.  The  EEOC  shall  also  notify 
the  charging  party  that  it  has  forwarded  the 
complaint  to  the  FCC.  The  EEOC  shall  furnish 
to  the  appropriate  office  of  the  FCC  a  list  of 
State  and  local  agencies  to  which  EEOC 
defers  Title  VII  and  ADEA  charges,  and  their 
jurisdictional  limits. 

(b)  If  the  FCC  receives  a  complaint  which 
falls  both  within  its  own  jurisdiction  and 
within  the  jurisdiction  of  the  EEOC  or  a  State 
or  local  agency  to  which  the  EEOC  defer» 
such  charges,  the  FCC  shall,  in  addition  to 
any  separate  action  it  may  take  to  investigate 
such  complaint  within  the  context  of  the 
public  interest  finding  it  must  make  on  any 
broadcast  or  cable  microwave  application:  (i) 
Date  stamp  the  complaint  and  refer  it  to  the 
appropriate  EEOC  office  or  the  appropriate 
section  706  agency,  (il)  notify  the  complainant 
that  it  has  done  so:  and  (iii)  notify  the 
broadcaster  or  cable  operator  that  the 
complaint  has  been  referred  to  the  EEOC. 
indicating  that  the  FCC  has  asked  the  EEOC 
to  inform  it  of  the  results  of  the  case 
processing.  However,  if  the  person  filing  the 
complaint  requests  anonymity,  the  FCC  will 
do  none  of  the  above,  but  will  instead  refer 


the  individual  to  the  nearest  EEOC  office.  In 
such  case,  the  date  of  receipt  of  a  charge  or 
complaint  by  the  EEOC  shall  control  for 
purposes  of  determining  timeliness. 

(c)  If  the  EEOC  receives  a  discrimination 
charge  against  a  broadcaster  or  cable  system 
operator  which  is  within  the  jurisdiction  of 
both  the  EEOC  and  the  FCC.  the  EEOC  will 
process  the  charge  in  accord  with  its  normal 
procedures.  The  EEOC  shall  make  a 
reasonable  effort  to  investigate  the  charge 
prior  to  the  broadcast  station's  license 
expiration  date  as  established  in  {  73.1020  of 
the  FCC's  rules  and  regulations,  or  the 
renewal  date  of  the  cable  system  as  set  by 
the  franchising  authority. 

IV.  Action  on  Discrimination  Charges/ 
Complaints 

The  EEOC  will  notify  the  FCC  by  letter  of 
all  reasonable  cause  determinations  and 
letters  of  violation  on  discrimination  charges 
or  complaints  involving  a  broadcaster  or 
cable  system  operator  and  upon  specific 
request  will  provide  the  FCC  with  any 
additional  information  regarding  the 
determination.  However,  nothing  herein  is 
intended  to  require  or  force  licensees  or 
operators  to  enter  into  conciliation 
agreements  or  to  affect  the  legal  rights  of  the 
complainants,  lakewise,  nothing  herein  is 
intended  to  discourage  a  licensee  or  operator 
from  entering  into  a  conciliation  agreement  if 
it  so  desires  or  to  affect  the  legal  rights  of  the 
EEOC. 

When  the  EEOC  makes  a  determination  on 
a  discrimination  charge  or  complaint 
involving  a  broadcaster  or  cable  system 
operator,  and  there  is  a  failure  of  conciliation, 
the  EEOC  will  so  notify  the  FCC.  Thereafter, 
consistent  with  its  usual  practice  of  compiling 
a  full  and  complete  record  prior  to  reaching 
any  determination  on  an  issue,  the  FCC  will 
send  the  licensee  or  operator  a  letter  inviting 
the  licensee's  or  operator's  comments  on 
specific  areas  of  FCC  concern.  Based  upon  a 
review  of  the  broadcaster's  or  cable 
operator's  response  and  any  other 
information  on  file  relating  to  its  employment 
policies  and  practices,  the  FCC.  within  its 
statutory  discretion,  shall  determine  what 
administrative  action  may  be  appropriate. 
Other  than  a  regular  grant  of  a  pending 
application  for  broadcasters  such  action  may 
include: 

(a)  Grant  of  a  renewal  for  a  short-term 
period: 

(b)  Grant  of  a  renewal  subject  to  certain 
conditions  (with  appropriate  monitoring): 

(c)  Grant  of  a  renewal  for  a  short  term 
period  subject  to  certain  conditions  (with 
appropriate  monitoring): 

(d)  Imposition  of  a  monetary  forfeiture  (see 
47  U.S.C.  503(b));  or 

(e)  Designation  of  the  license  or  application 
for  hearing  pursuant  to  either  section  312  or 
309  of  the  Communications  Act.  47  U.S.C. 
321,309. 

For  cable  system  operators,  such  action 
may  include: 

(a)  Imposition  of  a  monetary  forfeiture  (See 
Cable  Communications  Policy  Act  of  1984 
Sec.  634(fM2).  Pub.  L  98-549.  Sec.  1  et  seq.):  or 
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(b)  Suspending  Cable  Television  Relay 
Service  (microwave)  licenses. 

Upon  disposition  of  the  case,  the  FCC  shall 
notify  the  EEOC.  Furthermore,  should  the 
EEOC  or  the  complainant  elect  to  pursue  the 
fnatter  in  the  Federal  courts,  the  FCC  retains 
discretion  to  defer  consideration  of  the  case 
until  a  determination  is  reached  by  the 
courts.  Likewise,  in  given  circumstances  the 
FCC  retains  its  discretion  to  proceed  with 
appropriate  administrative  actions  prior  to  a 
Tmal  court  determination. 

V.  Coordination  Liaison  and  Monitoring 

(a)  Recognizing  the  need  for  coordinated 
Federal  policy  and  EEOC's  responsibilities 
under  this  agreement,  the  FCC  agrees  to 
confer  with  EECX;  on  FCC  Equal  Employment 
non-restricted  rule  making  proceedings  prior 
lo  FCC  action  except  to  the  extent  barred  by 
law. 

(b)  To  provide  for  more  effective  exchange 
of  complete  information  so  that  both  agencies 
will  be  utilized  to  the  maximum  effectiveness 
in  the  public  interest  each  agency  will 
designate  a  liaison  ofricer  to  serve  as  the 
primary  source  of  contact.  These  liaison 
officers  will  be  responsible  for  currently 
informing  each  other  of  proposed  proceedings 
and  of  internal  developments  in  areas  of  joint 
concern  to  the  extent  that  such  information  is 
not  privileged.  Additionally,  the  parties  shall 
conduct  reviews  of  the  implementation  of  this 
agreement  to  assure  proper  effectuation.  In 
this  regard,  haison  meetings  between 
appropriate  senior  o^icials  of  both  agencies 
to  exhange  views  on  matters  of  common 
interest  and  responsibilities  shall  be  held 
from  time  to  time  as  determined  by  such 
liasion  officers  to  be  necessary. 

Designated  liaison  officers: 

(1)  Equal  Employment  Opportunity 
Commission — Director,  Office  of  Program 
Operations  or  his  designee; 

(2)  Federal  Communications  Commission — 
The  General  Counsel  or  his  designee. 

VI.  Amendment  and  Termination 

This  agreement,  when  signed  by  both 
parties,  covers  an  indefinite  period  of  time 
and  may  be  modified  by  or  expanded  with 
the  mutual  consent  of  both  parties  or 
terminated  by  either  party  upon  thirty  (30) 
days  advance  written  notice. 

Approved  and  Accepted  for  the  Equal 

Employment  Opportunity  Commission. 

Clarence  Thomas, 

Chairman.  Equal  Employment  Opportunity 

Commission. 

Dated:  November  19, 1985. 
Approved  and  Accepted  for  the  Federal 
Communications  Commission. 
Mark  S.  Fowler. 

Chairman.  Federal  Communications 
Commission. 

Dated:  February  20, 1966. 
|FR  Doc.  86-13487  Filed  6-13-86;  8:45  am] 
BuxiNGCOOC  um-ot-tt 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  86-161] 

Noncommercial  Educational 
Broadcasting  Service;  Clarification  of 
Underwriting  Guidelines 

agency:  Federal  Communications 

Commission. 

ACTION:  Summary  of  Public  Notice; 

Clarification  of  noncommercial 

underwriting  guidelines.  


summary:  Citing  apparent  uncertainty 
and  significant  controversy  concerning 
various  aspects  of  Commission  policy 
and  statutory  requirements  relating  to 
commercial  underwriting  on 
noncommercial  broadcasting  stations, 
the  Commission  issued  a  Notice 
clarifying  Commission  guidelines.  The 
Notice  addresses  five  areas:  (1) 
Announcements  promoting  the  sale  of 
goods  and  services  of  for-profit  entities 
for  which  consideration  is  received  by 
the  station;  (2)  enhanced  underwriting; 
(3)  the  offering  of  program  related 
materials:  (4)  the  practice  of  "host- 
selling"  during  children's  programs;  and 
(5)  the  airing  of  foreign  language 
programs  by  public  broadcasters. 

Tlie  Commission  reminds 
noncommercial  broadcasters  that  the 
Communications  Act  and  the 
Commission's  Rules  specifically 
proscribe  the  broadcast  of  commercial 
messages  on  behalf  of  profit  making 
entities  in  return  for  consideration  paid 
to  the  station.  It  warns  that  information 
brought  to  the  Commission's  attention 
regarding  such  practices  will  be 
scrutinized  and  licensees  found  to  have 
engaged  in  them  will  be  sanctioned. 

The  Commission  says  its  recent 
overview  of  underwriting  activities 
indicates  that  some  public  broadcasters 
may  be  airing  underwriter  and  donor 
acknowledgments  which  exceed  the 
Commission's  guidelines.  The  guidelines 
allow  public  broadcasters  to  expand  or 
"enhance"  the  scope  of  their  donor  and 
underwriter  announcements  to  include 
(1)  logograms  or  slogans  which  identify 
and  do  not  promote;  (2)  location 
information;  (3)  value  neutral 
descriptions  of  a  product  line  or  service; 
and  (4)  brand  or  trade  names  and 
product  or  service  listings.  The 
Commission,  listing  specific  examples  of 
permissible  and  nonpermissible 
underwriting  announcements,  says  it 
will  continue  to  rely  on  the  good  faith 
determinations  of  public  broadcasters  in 
interpreting  its  noncommercial 
guidelines. 

The  Commission  notes  that  some 
noncommercial  licensees  are  now 
offering  program-related  materials  as  a 


device  to  raise  funds  for  program 
acquisition.  A  1982  Commission  Order 
permits  public  broadcasters  to  air 
announcements  promoting  program- 
related  materials  sold  by  nonprofit 
organizations  including  the  station  itself. 
In  keeping  with  the  mandate  of  section 
317  of  the  Communications  Act  and 
§  73.1212  of  the  Commission's  Rules 
(sponsorship  identification),  however, 
the  Commission  says  that  the  nonprofit 
organization  sponsoring  such  offerings 
should  be  clearly  identified  in  the 
announcements.  The  Commission  points 
out  that  guidelines  covering 
announcements  for  the  sale  of  program 
related  materials  by  for-profit  entities 
require  that  the  licensee  (1)  receive  no 
consideration  for  the  announcement; 
and  (2)  offer  the  materials  on  the  basis 
of  public  interest  considerations  and  not 
the  private  economic  interests  of  the 
offeror;  or  (3)  charge  a  nominal  price  for 
the  materials. 

In  a  related  matter,  the  Commission 
says  its  attention  has  been  drawn  to 
what  appear  to  be  instances  of  "host- 
selling"  of  progrm-related  materials  by 
some  public  broadcasters  during 
children's  programming.  It  notes  that 
existing  Commission  policy  proscribes 
use  of  programming  hosts  on 
commercial  televsion  to  promote 
products  during  children's  programming 
because  it  tends  to  take  unfair 
advantage  of  children.  The  Commission 
says  it  sees  no  rational  basis  for  not 
applying  this  pohcy  to  public 
broadcasters. 

Finally,  the  Commission  notes  that 
complaints  by  the  public  and  staff 
review  of  specific  foreign  language 
programs  aired  by  public  broadcasters 
indicate  that  some  noncommercial 
licensees  may  not  be  exercising 
sufficient  control  over  these  programs.  It 
cautions  licensees  that  failure  to 
maintain  adequate  controls  over  such 
programming  to  ensure  sufficient 
familiarity  with  what  is  being  broadcast 
and  whether  it  conforms  with  the 
station's  policies  and  Commission 
requirements  could  raise  serious 
questions  as  to  the  station's  operation  in 
the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  D.  Wyatt,  Enforcement 
Division.  Mass  Media  Bureau,  (202)  632- 
3860. 

SUPPLEMENTARY  INFORMATION:  This  iS  8 
summary  of  the  Commission's  PubUc 
Notice.  FCC  86-161.  released  April  11. 
1986,  corrected  April  24, 19aa 

The  complete  text  of  this  Notice  may 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-380C. 
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2100  M  Street.  NW..  Suite  140, 
Washington.  DC  20037. 

Federal  Communications  Commission. 

William ).  Tricarico, 

Secretary. 

[FR  Doc.  86-13514  Filed  6-13-86;  8;45  am) 

BILLING  CODE  6712-01-M 

Petitions  for  Reconsideration  of  May 
20  Access  Tariff  Order  Filed; 
Consolidated  Pleading  Cycle  Set 


June  5, 1986. 

Petitions  for  Reconsideration  or 
Clarification  of  the  Midyear  1986  Access 
Tariff  Filings  Order  (Midyear  Order) 
issued  by  the  Chief.  Common  Carrier 
Bureau  on  May  20, 1986  were  filed  by 
Mountain  Bell.  Northwestern  Bell  and 
Pacific  Northwest  Bell  on  May  22, 1986. 
and  by  Southern  New  England 
Telephone  Company  and  Southwestern 
Bell  Telephone  Company  on  May  23. 
The  Commission  will  consider  all 
petitions  for  reconsideration  or 
clarification  of  the  Midyear  Order  in  a 
consolidated  proceeding.  Petitions  for 
reconsideration  of  the  Midyear  Order 
should  be  filed  no  later  than  June  19. 
1986.  Comments  on  all  petitions  should 
be  filed  no  later  than  July  10, 1986;  reply 
comments  may  be  filed  no  later  tKan 
July  24, 1986. 

Copies  of  the  pleadings  in  this  matter 
may  be  obtained  from  the  International 
Transcription  Service,  2100  M.  St.  NW., 
First  Floor.  Washington,  D.C.  20036  (202) 
857-3800. 

For  further  information,  please  contact 
Pat  McQuie  Nagle  at  1919  M.  St.  NW., 
Room  518.  Washington.  D.C.  20554  (202) 
632-6917. 

Federal  Communications  Commission. 
William  |.  Tricatico, 
Secretary. 

[FR  Doc.  86-13504  Filed  6-13-86;  8:45  am) 
BHJJNO  CODE  srta-oi-M 

Applications  for  Consolidated  Hearing; 
Black  Gold  Broadcasting  at  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


amended,  the  above  applications  have 
been  designated  for  hearing  in 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  appUcant. 

Issue  Heading.  Aplicant(s) 

307(b).  All  applicants 

Contigent  comparative.  All  applicants 

Ultimate.  All  applicants 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW.. 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 
W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 
[PR  Doc.  86-13517  Filed  6-13-86;  8:45  am) 

BILUNG  CODE  6712-01-M 


Appicant.  ctly  and  Slate 

File  No. 

MM 

Docket 
No. 

A    »1K*   Gold   Broadcasl- 

mg.  Hazard.  KY. 
B    Kwmelh  R.   Fmnmion. 

Hazam.  KY 
C         Katheraie        Fietds. 

Con««.Ky. 

BP-841119AS 

86-142 

BP-e50329AH ™ 

BP-850329AJ 

Issue  Heading.  Applicanl(s) 

1.  Comparative — Noncommercial  Educational 
FM,  A.B 

2.  Ultimate.  A.  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street.  NW.. 
Washington.  DC  20037.  (Telephone  (202) 
857-3800. 

W.  Jan  Gay.  ^ 

Assistant  Chief  Audio  Services  Division. 
Mass  Media  Bureau. 
[FR  Doc.  86-13516  Filed  6-13-86;  8.45  am) 

■  BILLING  CODE  B712-01-M 


Applications  for  Consolidated  Hearing; 
Des  Moines  Educational  Broadcasting 
Foundation  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appicant 


ctty  and  Stata 


A  Des  Mo««et  Educalnnal 
Broadcasting  Foundabon. 
Des  Morws.  lA. 

B  Family  Staliona.  kw.. 
Des  Mones.  lA. 


Ftatio. 


BPED-«31 103AF 
BPEO-840217AY. 


MM 

Docket 

No 


86-123 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as  amended, 
the  above  applications  have  been  designated 
for  hearing  in  a  consolidated  proceeding  upon 
the  issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues  has 
been  standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding  headings  at 
51  FR  19347.  May  29, 1986.  The  letter  shown 
before  each  applicants  name,  above,  is  used 
below  to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 


[CC  Docket  No.  86-198] 

Digital  Paging  Systems  of  Ptiiladelphia, 
Inc.,  0t  al. 

AGENCY:  Federal  Communications 

Commission. 

action:  Memorandum  opinion  and  order 

designating  applications  for  hearing. 

summary:  The  Commission  is 
responding  to  Pocono  Mobile  Radio 
Telephone  Company's  (Pocono)  petition 
for  designation  of  hearing  which  was 
filed  in  response  to  the  Commission's 
determination  that  Pocono's  application 
to  add  transmitters  to  its  existing 
facilities  to  operate  on  the  existing 
frequency  454.075  MHz  may  be  mutually 
exclusive  with  the  application  of  Digital 
Paging  Systems  of  Philadelphia,  Inc. 
(Digital). 

The  Commission  has  determined  that 
Pocono's  application  and  Digital's 
applications  are  electrically  mutually 
exclusive  and  that  Pocono  has 
demonstrated  that  its  proposal  qualifies 
for  comparative  consideration. 
Therefore,  the  Commission  designated 
the  applications  for  a  comparative 
hearing  to  determine  which  applicant 
would  best  serve  the  public  interest. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Gerald  M.  Goldstein,  Mobile  Services 
Division,  Common  Carrier  Bureau.  (202) 
632-6450. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  hearing  designation 
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order.  CC  Docket  No.  86-198.  adopted 
May  9. 1986.  and  released  June  4, 1986. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Washington.  DC 
20037. 

Federal  Communications  Commission. 

William  |.  Tricarico, 

Secrelary. 

|FR  Doc.  86-13508  Filed  6-13-86:  8:45  am) 

•ttXlNG  COOC  <712-01-« 


Applications  for  Consolidated  Hearing; 
Great  Lakes  Radio  Corp.  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


Applicant,  aty  and  Slate 

rMNo. 

MM 

Docket 
No. 

A.     Great     Lakes     Radio 
Corp .  Shepherd.  Ml 

8MP-8502<!«>AO 

BP-850429Ae    

86-140 

Hemmrii,  Ml^ 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  had  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading.  Applicanl(s) 

Air  Hazard,  B 
Environmental  Impact.  B 
307(b)-Modification.  All  applicants 
Contingent  comparative.  All  applicants 
Ultimate,  All  applicants. 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 


contractor.  International  Transcription 

Services,  Inc..  2100  M  Street.  NW.. 

Washington.  DC  20037  (Telephone  No. 

(202)  857-3800). 

W.  Jan  Gay.  Assistant  Chief, 

Audio  Services  Division.  Mass  Media  Bureau. 

|FR  Doc.  86-13512  Filed  6-13-86;  8:45  am] 

BNXiNG  COOC  sria-oi-M 


Applications  for  Consolidated  Hearing; 
Nekoosa  Broadcasting  Co.  et  ai. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


Applicant,  oty  w)d  State 

FN*  No. 

MM 

Docket 

No. 

A.    Nekoosa    Broadcasting 

Co.,  Nekoosa.  wi. 
B      Margaret     E      Maney 

B<ron,WI 

BP-e50122AG 

BP-«50429AA 

86-141 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading,  Applicantfs) 

Site  Availability,  B 

307(b),  All  applicants 

Contingent  comparative.  All  applicants 

Ultimate,  All  applicants 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s]  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
compete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc..  2100  M  Street.  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800)). 

W.  |an  Cay.  Assistant  Chief. 

Audio  Services  Division,  Mass  Media  Bureau. 

|FR  Doc.  86-13513  Filed  6-13-86;  8:45  am) 

BILUNG  CODE  6712-01-M 


Applications  for  Consolidated  Hearing; 
Norttiern  California  Communications 
Corp.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


Applicant  oty  and  Stale 

File  No. 

MM 

Docket 

No 

BP-850304AA  

86-138 

munications   Corporation, 
Redding,  CA 
B    Jerry  J    Colkns.  Carmel 
Valley.  CA. 

BP-850531L 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading,  Applicantfs) 

City  Coverage — AM,  B 
Environmental  Impact,  B 
307(b) — Modification,  All  applicants 
Contingent  Comparative,  All  applicants 
Ultimate,  All  applicants 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
compete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services,  Inc.,  2100  M  Street.  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800)). 

W.  Jan  Cay,  Assistant  Chief 

Audio  Service  Division,  Mass  Media  Bureau. 

[FR  Doc.  86-13515  Filed  6-13-86;  8:45  am] 

BILUNG  COOC  871>-«1-M 

(CC  Docket  No.  86-195] 

Re  Ram  Communications  of  Michigan, 
inc.,  et  al.;  Memorandum  Opinion  and 
Order 

AQENCY:  Federal  Communications 
Commission. 
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ACTION:  Memorandum  opinion  and  order 
designating  applications  for  hearing. 

SUMMARY:  This  order  designates  two 
applications  in  the  Public  Land  Mobile 
Radio  Service  for  comparative  hearing 
pursuant  to  §  22.33(c)(i)  of  the  Federal 
Communications  Commission's  Rules.  47 
CFR  22.33{c)(i).  Ram  Communications  of 
Michigan.  Inc..  File  No.  22213-CD-P/L- 
1-85,  proposes  to  add  a  location  for  a 
one-way  channel  on  frequency  158.700 
MHz  to  its  station  in  Port  Huron, 
Michigan.  Port  City  Communications, 
Inc..  File  No.  23686-CD-P/L-65  proposes 
to  begin  new  service  with  a  one-way 
channel  on  frequency  158.700  MHz  in 
Yale,  Michigan.  The  Commission  finds 
that  it  is  in  the  public  interest  to  alow 
RAM  the  opportunity  to  prove  that  an 
additional  location  on  its  existing 
system  will  benefit  the  public  more  than 
will  Port  City's  new  service. 
DATES:  Within  20  days  of  the  release 
date  of  this  order,  applicants  must  file  a 
written  notice  of  their  intention  to 
appear  on  the  day  of  the  hearing  and  to 
present  evidence  on  the  specified  issues. 

address:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Magnotti  (202)  632-6450. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Common  Carrier 
Bureau's  designation  order,  pursuant  to 
delegated  authority:  adopted  May  7. 
1986.  and  released  June  3, 1986. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230)  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Washington.  DC 
20037. 

William  I.  Tricarico. 
Secrelary. 
[FR  Doc.  86-13506  Filed  6-13-86;  8:45  am] 

BILUNG  CODE  t712-«1-M  • 


AppHcant 


B  Lois  Mandel 
and  Calvin 
Jacob  Mandel 
d/b/a  Bramiley 
Broadcasting 
Comparty 


Applicant 

Clly/State 

File  No 

MM 

docket 
No. 

A  Adnenne 

Rcttardson 

Brawtoy.  CA.. 

BPH- 
S30419AE 

86-177 

Oty/State 


Brawley.  CA 


File  No 


BPH- 
a40214AF. 


docket 
No. 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Applications  for  Consolidated  Hearing; 
Adrienne  Richardson  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Issue  Healing 


1 .  Environmental  Impact. 

2.  Air  Hazanj 

3  Comparative ~~ 

4  Ultimate 


AppkCMH* 


A 
A 

A,B 
A.B 


3,  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  ispection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc.,  2100  M  Street  NW.. 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 
W.  Ian  Gay. 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc.  86-13509  Filed  6-13-86;  8.45  am] 

BIUJNQ  COOE  6712-01-M 


with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 
Type:  Extension  of  3067-0096 
Title:  Summary  of  State  and  Local 
Expenses  for  Emergency  Management 
Assistance  , 

Abstract:  This  50-50  matching  fund 
grant  program  requires  this  form  to  be 
submitted  as  a  request  or  amended 
request  for  a  financial  contribution 
that  constitutes  the  plan  (including 
cost  categories)  under  which  the 
program  funds  will  be  distributed. 
Type  of  Respondents:  State  or  local 

governments 
Number  of  Respondents:  56 
Burden  Hours:  112. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley.  (202)  646-2624,  500 
C  Street  SW.,  Washington,  DC  20472. 

Comments  should  be  directed  to  Dave 
Reed,  Desk  Officer  for  FEMA.  Office  of 
Information  and  Regualtory  Affairs, 
OMB.  Rm.  3221.  New  Executive  Office 
Building  Washington,  DC  20503. 

Wesley  C.  Moore. 

Acting  Director.  Office  of  Administrative 

Support. 

[FR  Doc.  86-13450  Filed  6-13-66;  8:45  am] 

BILLING  COOC  WIS-OI-M  I 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  ttie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 


[FEMA-767-DR] 

Major  Disaster  and  Related 
Determinations;  Indiana 

agency:  Federal  Emergency  Managment 

Agency. 

ACTION:  Notice 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Indiana  (FEMA- 
767-DR).  dated  June  5. 1986,  and  related 
determinations. 

dated:  June  5, 1986.  1 

FOR  FURTHER  INFORMATION  CONTACT: 

Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3616. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  of  June  5. 1986.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Disaster  Relief  Act  of 
1974,  as  amended  (42  U.S.C.  5121  et  seq.. 
Pub.  L.  93-288),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Indiana  resulting 
from  tornadoes  on  March  10, 1986,  is  of 
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sufTicient  severity  and  magnitude  to  warrant 
H  major-disaster  declaration  under  Public 
Law  93-288. 1  therefore  declare  that  such  a 
major  disaster  exists  in  the  State  of  Indiana. 

To  the  extent  authoiized  by  law.  Federal 
assitance  pursuant  to  this  major  disaster 
declaration  will  be  provided  by  the 
Department  of  Education. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate,  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  administrative 
expenses. 

Notice  is  hereby  given  that  pursuant 
to  the  authoiity  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Mr.  Ronald  Buddecke  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster.  1  do  hereby  determine  the 
following  area  of  the  State  of  Indiana  to 
have  been  affected  adversely  by  this 
declared  major  disaster  and  is 
designated  eligible  as  follows: 

Randolph  County  for  assistance  as 
authorized  by  the  President's 
declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.  Billing  Code 
6718-02) 

lulius  W.  Becton.  |r.. 

Director. 

|FR  Doc.  86-13448  Filed  6-13-86;  8:45  am) 

BILUMQ  CODE  srit-OI-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
(No.  86-577] 

AppUcation  for  Unlisted  Ti^ding 
Privileges  and  Opportunity  for  Hearing 

Date:  June  9,  1986. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  Midwest  Stock  Exchange 
has  filed  on  April  24. 1986,  pursuant  to 
section  12(fl(l)(B)  of  the  Securities 
Exchange  Act  of  1934  and  Rule  12f-l.  an 
application  with  the  Federal  Home  Loan 
Bank  Board  ("Board")  for  unlisted 
trading  privileges  in  the  following 
securities: 

Nevada  Savings  and  Loan  Association 

(FHLBB  No.  5922)  Common  Stock,  $1.00  Par 

Value 
"Western  Savings  and  Loan  Association 

(FHLBB  No.  1920)  Common  Stock,  Si  .00  Par 

Value 
Columbia  Savings  and  Loan  Association 

(FHLBB  No.  6325)  Series  A  Cumulative 

Convertible  Preferred  Stock  $1.00  Par 

Value 

These  securities  are  listed  and 


registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Comments:  Any  interested  person 
may  inspect  the  application  at  the  Board 
and.  within  15  days  of  publication  of  this 
notice  in  the  Federal  Register,  submit  to 
the  Corporate  and  Securities  Division. 
Office  of  General  Counsel.  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW,.  Washington.  DC  20552.  written 
data,  views  and  arguments  bearing  upon 
whether  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
application  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investoi^. 
Following  this  opportunity  for  hearing, 
the  Board  will  issue  an  order  granting 
the  application  after  the  date  mentioned 
above  if  it  finds,  based  upon  all  the 
information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Herman.  Attorney.  (202-377-6451). 
Corporate  and  Securities  Division. 
Office  of  General  Counsel,  at  the  above 
address. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyers, 
Secretary. 
|FR  Doc.  8&-13445  Filed  0-13-88:  8:45  am] 

BtLUNG  CODE  trZO-OI-H 


[No.  86-582] 

FSLIC  Insurance  Premium 

Date:  (une  10. 1986. 

agency:  Federal  Home  Loan  Bank 
Board, 

acton:  Notice. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board,  as  operating  head  of  the  Federal 
Savings  and  L,oan  Insurance 
Corporation  ("FSLIC"  or  "Corporation"), 
has  adopted  a  resolution  pursuant  to 
which  the  corporation  ordered  the 
assessment  against  each  insured 
institution  of  an  additional  premium  for 
FSLIC  insurance  in  an  amount  equal  to 
one-thirty-second  of  one  percent  of  the 
total  amount  of  the  accounts  of  the 
insured  members  of  each  insured 
institution  determined  as  of  March  31. 
1986. 

EFFECTIVE  DATE:  lune  10, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  A.  Creedon,  Director,  Insurance 
Division,  Office  of  the  FSLIC.  (202)  377- 


6620;  orTerrill  Rupp.  Attorney.  Office  of 
General  Counsel  (202)  377-6773,  Federal 
Home  Loan  Bank  Board,  1700  G  Street. 
NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

Whereas.  The  Federal  Home  Loan 
Bank  Board  ("Bank  Board"),  as 
operating  head  of  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("Corporation"  or  "FSLIC"),  may 
authorize  the  Corporation,  pursuant  to 
404(c)  of  the  National  Housing  Act.  as 
amended  ("NHA").  12  U.S.C.  1727(c) 
(1982).  to  assess  against  each  institution 
the  accounts  of  which  are  insured  by  the 
Corporation  pursuant  to  403  of  the  NHA. 
12  U.S.C.  1726  (1982)  ("insured 
institution"),  additional  premiums  for 
such  insurance  until  the  amount  of  such 
premiums  equals  the  amount  of  all 
losses  and  expenses  of  the  Corporation, 
provided  that  the  total  amount  so 
assessed  in  any  one  year  against  any 
insured  institution  shall  not  exceed  one- 
eighth  of  one  per  centum  of  the  total 
amount  of  the  accounts  of  the  insured 
members  of  such  institution;  and 

Whereas,  The  Bank  Board,  as 
operating  head  of  the  Corporation,  by 
Resolution  No.  85-142,  dated  February 
22, 1985.  by  Resolution  No.  85-437,  dated 
June  5. 1985,  by  Resolution  No.  85-770, 
dated  August  28. 1985.  by  Resolution  No. 
85-1142.  dated  December  9. 1985.  and  by 
Resolution  No.  86-213.  dated  March  6, 
1986,  ordered  assessments  against  each 
insured  institution  of  an  additional 
premium  for  insurance  in  an  amount 
equal  to  one-thirty-second  of  one  per 
centum  of  the  total  amount  of  the 
accounts  of  the  insured  members  of 
each  insured  institution  determined  as 
of  December  31. 1984,  for  the  first 
assessment,  as  of  March  31, 1985.  for  the 
second,  as  of  June  30, 1985.  for  the  third, 
as  of  September  30. 1985  for  the  fourth 
and  as  of  December  31. 1985  for  the  fifth; 
and 

Whereas.  The  Bank  Board,  as 
operating  head  of  the  Corporation,  by 
Resolution  No.  85-142.  expressed  its 
inention  to  consider  the  assessment  of 
further  addiffonal  premiums  in  amounts 
equal  to  one-thirty-second  of  one  per 
centum  on  a  quarterly  basis  during  1986. 
not  to  exceed  an  aggregate  of  one-eighth 
of  one  per  centum  of  the  total  amount  of 
the  accounts  of  the  insured  members  of 
each  insured  institution;  and 

Whereas.  The  Bank  Board  has 
considered  memoranda  of  the  Corporate 
Accounting  Branch  and  the  Chief 
Financial  and  Administrative  Officer, 
Office  of  the  FSLIC,  (  a  copy  of  which 
memoranda  are  in  the  Minute  Exhibit 
file),  describing  the  impact  of  the 
collection  of  the  additional  premiums  for 
insurance  assessed  pursuant  to 


Resolution  No.  85-142.  dated  February 
22, 1985,  Resolution  No.  85-437,  dated 
June  5, 1985,  Resolution  No.  85-770. 
dated  August  28, 1985,  Resolution  No. 
85-1142.  dated  December  9. 1985.  and 
Resolution  No.  86-213.  dated  March  6. 
1986.  upon  the  Corporation's  insurance 
reserves: 

Now.  Therefore,  It  Is  Resolved,  That 
on  the  basis  of  the  administrative 
record,  the  Bank  Board  finds  and 
determines  that  the  Corporation  has 
incurred  substantial  losses  during 
calendar  years  1981  through  1985  and 
the  first  quarter  of  1986;  and 

Resolved  Further,  That  the  Bank 
Board  finds  and  determines  that; 

1.  Losses  and  expenses  incurred  by 
the  Corporation,  as  defined  in 
Resolution  No.  85-142.  require  the 
assessment  of  additional  insurance 
premiums  pursuant  to  404(c)  of  the  NHA 
in  addition  to  the  additional  insurance 
premiums  assessed  pursuant  to 
Resolutions  No.  85-142.  No.  85-^37.  No. 
85-770.  and  No.  85-1142.  and  No.  86-213. 
in  order  to  maintain  the  insurance 
reserves  of  the  Corporation  at  a  level 
adequate  to  meet  in  part  the 
Corporation's  losses  and  expenses  and 
to  protect  the  insured  members  of 
insured  institutions; 

2.  It  appears  that  the  Corporation  will 
^    incur  further  substantial  losses  and 

expenses  in  calendar  year  1986; 

3.  It  is  appropriate,  therefore,  to 
provide  for  the  assessment  of  an 
additional  insurance  premium  at  this 
time,  pursuant  to  404(a)(2)  of  the  NHA. 
by  order  of  the  Corporation;  and 

Resolved  Further.  That  the 
Corporation  hereby  orders  the 
assessment  against  each  insured 
institution  of  an  additional  premium  for 
insurance  for  the  second  quarter  of  1986. 
in  an  amount  equal  to  one-thirty-second 
of  one  per  centum  of  the  total  amount  of 
the  accounts  of  the  insured  members  of 
each  insured  institution  determined  as 
of  March  31. 1986;  and 

Resolved  Further,  Tnat  the  additional 
insurance  premium  assessed  pursuant  to 
this  Resolution  shall  be  payable  on  or 
about  June  30, 1986;  and 

Resolved  Further,  That  the  Director  or 
Deputy  Director.  Office  of  the  FSLIC 
("Director"),  shall  determine  the  amount 
of  the  additional  premium  due  to  be  paid 
on  June  30. 1986.  by  each  insured 
institution  and  shall  notify  each  insured 
institution  of  such  amount  at  least 
fifteen  (15)  days  prior  to  the  date  such 
amount  is  due;  and 

Resolved  Further.  That  the  Director, 
on  behalf  of  the  Corporation,  is  hereby 
authorized  to  take  all  other  actions 
necessary  or  appropriate  to  determine 
and  collect  the  additional  insurance 


premium  authorized  and  ordered  by  this 
Resolution;  and 

Resolved  Further.  That  the  Secretary 
shall  forward  this  Resolution  for 
publication  in  the  Federal  Register. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyers, 
Secretary. 

[FR  Doc.  86-13446  Filed  6-13-86;  8:45  am) 
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FEDERAL  MARITIIME  COMIMISSION 
Notice  Of  Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreements  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations, 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010952. 

Title:  Port  of  Oakland  Terminal 
Agreement. 

Parties: 

Yamashita  Shinnihon  Steamship  Co., 
Ltd.  (Carrier) 

Stevedoring  Services  of  America 
(Contractor) 

Synopsis:  The  proposed  agreement 
would  permit  the  contractor  ro  provide 
container  terminal  services  at  Berth  5/6 
Marine  Terminal  facility,  located  in  the 
Port  of  Oakland.  The  Carrier  agrees  to 
use  Contractor's  services  for  containers 
to  be  loaded  onto  or  discharged  from 
container  vessels  owned,  operated,  and 
chartered  by  Carrier  in  its  Far  East- 
North  America  Pacific  coast  regular 
service.  The  initial  term  of  the 
agreement  shall  be  for  five  (5)  years. 

Agreement  No.:  213-010955. 

Title:  ACL/GCL/CGM/H-L 
Reciprocal  Space  Charter  and  Sailing 
Agreement. 

Parties: 

Atlantic  Container  Line,  G.IE. 

Gulf  Container  Line  (GCL),  B.V. 

Compagnie  Generale  Maritime 

Hapag-Lloyd  AG 


Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  agree  on 
services  to  be  provided,  schedules, 
number  of  sailings  and  frequency  of  port 
calls  and  to  charter  space  from  each 
other  in  the  trade  between  U.S.  Atlantic 
and  Gulf  Ports  and  non-Mediterranean 
Ports  in  Europe  as  well  as  the  Atlantic 
and  St.  Lawrence  River  Ports  of  Canada 
and  ports  on  the  East  Coast  of  Mexico. 
The  parties  would  be  authorized  to 
operate  up  to  20  vessels,  each  being  up 
to  55.000  deadweight  tons  in  the  trade. 
Agreement  No.:  224-010956. 
Title:  Orient  Overseas  Container 
Line/Stevedoring  Services  of  America 
Terminal  Agreement. 
Parties: 
Orient  Overseas  Container  Line  Ltd. 

(OOCL) 
Stevedoring  Services  of  America 

(SSA) 
Synopsis:  The  proposed  agreement 
would  permit  SSA  to  provide  container 
terminal  services  at  Berth  5/6  in  the  Port 
of  Oakland  for  containers  to  be  loaded 
onto  or  discharged  from  container 
vessels  owned,  operated,  chartered  or 
otherwise  controlled  by  OOCL  in 
OOCL's  regular  Far  East-North  America 
Pacific  Coast  Service. 
Agreement  No.:  224-010958. 
Title:  Neptune  Orient  Lines/ 
Stevedoring  Services  of  America 
Terminal  Agreement 
Parties: 

Neptune  Orient  Lines,  Ltd.  (NOL) 
Stevedoring  Services  of  America 

(SSA) 
Synopsis:  The  proposed  agreement 
would  permit  SSA  to  provide  container 
terminal  services  at  Berth  5/6  in  the  Port 
of  Oakland  for  containers  to  be  loaded 
onto  or  discharged  from  container 
vessels,  owned,  operated,  chartered  or 
otherwise  controlled  by  NOL  in  NOL's 
regular  Far  East-North  America  Pacific 
Coast  Service. 

Dated:  June  10, 1986. 
By  Order  of  the  Federal  Maritime 
Commission. 

John  RolMit  Ewers, 

Secretary. 

(FR  Doc.  86-13490  Filed  6-13-86;  8:45  am) 
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Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to- 
section  19  of  the  Shipping  Act.  1984  (46 
U.S.C.  app.  1718)  and  the  regulations  of 
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the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510. 


Na 


MaM  FnigM  Saniea.  Inc.  22    Jum  2.  11 
Uwww    Lana.    LMwanca. 
NV  llSSft 


Robert  G.  Draw. 

Bureau  of  Tariffs. 

|FR  Ooc  86-13492  Filed  B-13-86;  8:45  ain) 

BHJJNG  CODE  •7ai»-«1-«l 


Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  has  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
{46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  510. 

License  Number  1734 
Name:  Gal  Air  Freight.  Inc. 
Address:  5429  N.W.  72nd  Avenue. 

Miami.  FL  33166 
Date  Revoked:  May  29, 1986 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number:  1285 

Name:  Imperial  Air  Freight  Service.  Inc. 

Address:  474  Wilson  Avenue,  Newark, 

NJ  07105 
Date  Revoked:  May  27, 1986 
Reason:  Requested  revocation 

voluntarily 
License  Number:  2054-R 
Name:  Gem  Express  Corporation 
Address:  P.O.  Box  52-3117,  Miami.  FL 

33152 
Date  Revoked:  May  31, 1986 
Reason:  Surrendered  license  voluntarily. 
Robert  G.  Draw, 
Director.  Bureau  of  Tariffs. 
|FR  Doc.  86-13491  Filed  6-13-86;  8:45  am] 

BIUJNG  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEIM 

Antes  Holding  Company,  Ltd.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Banic  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 


are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the    . 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  June  25, 
1986. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Ames  Holding  Company,  Ltd., 
lOmaha,  Nebraska;  to  acquire  the 
voting  shares  of  Western  Security  Bank. 
Phoenix,  Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  12, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  86-13688  Filed  6-13-86;  10:10  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreement  Program  for 
Capacity  Building  in  Occupational 
Safety  and  Healtti  for  State,  Territorial, 
and  Local  Public  Healtti  Departments 
Availability  of  Funds  for  Fiscal  Year 
1986 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1986  to  continue 
cooperative  agreements  with  State, 
territorial,  and  local  health  departments 
to  enable  them  to  build  capacity  in 
environmental  and  occupational  safety 
and  health  activities.  The  cooperative 
agreements  will  be  administered  by 
CDC  (jointly  by  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  and  the  Center  for 
Environmental  Health  (CEH)  under  the 
research  and  demonstration  grant 
authority  of  section  20(a)(1)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669(a)(l])  and  section 


301(a)  of  the  Public  Health  Service  Act 
(42  U.S.C.  241(a)). 

The  purpose  of  the  cooperative 
agreement  is  to  assist  State  and  local 
health  agencies  in  developing  and 
sustaining  components  to  identify, 
control,  contain,  or  prevent 
occupationally-related  morbidity  and 
mortality.  Emphasis  is  place  upon  (1) 
State-initiated  occupational  safety  and 
health  activities,  (2)  occupational  injury 
and  fatality  surveillance,  and  (3) 
occupational/environmental  capacity 
building  activities  (sponsored  jointly  by 
NIOSH  and  CEH). 

In  Fiscal  Year  1986,  it  is  estimated 
that  $1,200,000  will  be  available  to 
support  continuation  of  14  cooperative 
agreements.  The  funding  estimate  may 
vary  and  is  subject  to  change. 
Continuation  awards  within  the  project 
period  are  made  on  the  basis  of 
satisfactory  performance  and  on  the 
availability  of  funds,  no  new  aplications 
are  being  accepted  in  Fiscal  Year  1986. 

Application  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  must  be  submitted  to  Chief, 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road  NE.,  Room  321,  Atlanta. 
Georgia  30305,  on  or  before  July  15, 1988. 

For  Further  Information  Contact 

For  business  information:  Mr.  Luther 
DeWeese,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road  NE,  Room  321,  Atlanta. 
Georgia  30305.  Telephone  (404)  262-6575 
or  FTS  236-6575. 

For  technical  information  and  assistance 

State-Initiated  Activities/Occupational 
Injury  and  Fatality  Surveillance: 
Phillip  W.  Strine.  Pubhc  Health 
Advisor.  NIOSH.  Building  1.  Room 
3120.  Centers  for  Disease  Control. 
Atlanta,  Georgia  30333,  Telephone 
(404)  329-3190  or  FTS  236-3190. 

Occupational/Environmental  Capacity 
Building:  John  Gallagher,  Public 
Health  Advisor,  CEH,  Chamblee. 
Building  9,  Centers  for  Disease 
Control,  Atlanta,  Georgia  30333, 
Telephone  (404)  452-4118  or  FTS  236- 
4118. 

The  applicable  catalog  of  Federal 
Domestic  Assistance  Program  Number  i* 


13.262,  Occupational  Safety  and  Health 
Research  Grants. 

Dated:  June  10. 1986. 
Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support 
Centers  for  Disease  Control. 
|FR  Doc.  86-13472  Filed  6-13-86;  8:45  am) 
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Food  and  Drug  Administration 
[Docket  Nos.  84P-0304  and  84P-0305] 

Helena  Laboratories  and  Aviv 
Biomedical,  Inc.;  Neonatal  Total  and 
Unbound  Bilirubin  Test  Systems;  Panel 
Recommendation  on  Petitions  for 
Reclassification 

Correction 

In  FR  Doc.  86-9364  beginning  on  page 
15839.  in  the  issue  of  Monday,  April  28, 
1986,  make  the  following  corrections: 

1.  On  page  15840,  in  the  first  column, 
delete  the  following,  beginning  in  the 
second  line:  After  reviewing  and  public 
comments  on  the  recommendation."; 

2.  On  page '15843,  in  the  first  column, 
in  the  second  complete  paragraph,  add 
the  following  between  the  fourteenth 
and  fifteenth  lines: 

The  correlation  coefficients  were  0.96, 
0.95,  and  0.95,  respectively.  The 
accuracy  of  the  ABBAS  Analyzer  was 
further  assessed  with  seven  artificially 
elevated  bilirubin  samples  with  constant 
hematocrit  (55  percent)  and  varied 
bilirubin  concentrations  (0.0,  5, 10, 15, 
20,  25,  30  mg/dL).  Again  the  samples 
were  assayed  simultaneously  on  the 
ABBAS  Analyzer  and  the  Bell 
Laboratories'  Bilirubin 
HematoHuorometer  prototype  system  for 
total  bilirubin,  reserve  bilirubin-binding 
capacity,  and  albumin-bound  bilirubin. 

3.  On  pages  15843  and  15844,  delete 
the  following,  which  begins  with  the  last 
word  on  page  15843  and  continues  on 
page  15844:  "(The  coefficient  of 
variation  (C.V.),  "expressed  as  a 
percentage.";  and 

4.  On  page  15846.  in  the  first  column, 
under  the  heading  "References",  in  1  e. 
sixth  line,  "1970"  should  read  "1979". 

BMJJNQ  CODE  1S0S-01-M 


action:  Correction  of  final  notices. 

SUMMARY:  This  document  corrects  some 
erroneous  wage  index  values  that 
appeared  in  two  final  notices  published 
in  the  Federal  Register  on  April  1, 1986 
(51  FR  11234  and  51  FR  11253). 
FOR  FURTHER  INFORMATION  CONTACT 
Steve  Kirsh,  (301)  594-9465. 
SUPPLEMENTARY  INFORMATION:  The 
following  changes  result  from 
corrections  that  we  made  in  the  data 
used  to  compute  the  HCFA  survey- 
based  wage  index. 

A.  In  Federal  Register  Document  86- 
7132  beginning  on  page  11234,  in  the 
issue  of  April  1, 1986,  we  are  correcting 
an  erroneous  wage  index  value.  On  page 
11243,  in  the  third  column,  the  wage 
index  value  for  Minneapolis-St.  Paul, 
MN-Wl  is  corrected  by  replacing 
"1.0099"  with  "1.0110". 

B.  In  Federal  Register  Document  86- 
7131  beginning  on  page  11253,  in  the 
issue  of  April  1, 1986,  make  the 
following  corrections  to  the  wage  index 

VfllllGS* 

1.  On  page  11259,  the  value  for  Dallas, 
TX,  in  the  middle  column,  is  corrected  to 
read  1.0733. 

2.  On  page  11260,  the  value  for  Fort 
Worth-Ariington.  TX,  in  the  first  column, 
is  corrected  to  read  .9998. 

3.  On  page  11261,  the  value  for 
Nassau-Suffolk,  NY,  in  the  second 
column,  is  corrected  to  read  1.3399. 

4.  On  page  11261,  the  value  for  New 
York,  NY,  in  the  third  column,  is 
corrected  to  read  1.3809. 

5.  On  page  11262,  the  value  for 
Philadelphia.  PA-NJ,  in  the  first  column, 
is  corrected  to  read  1.1783. 

6.  On  page  11262,  the  value  for 
Pittsburgh,  PA,  in  the  first  column,  is 
corrected  to  read  1.1011. 
(Sees.  1102. 1814(b).  1861(v)(l).  1866(a), 
1871.  and  1888  of  the  Social  Security 
Act;  42  U.S.C.  1302. 1395f(b).  1395x(v)(1), 
1395cc(a).  1395hh,  and  1395yy) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare-Hospital 
Insurance  Program) 

Dated:  June.  1986.  * 

Barbara  S.  Wamsby 

Deputy  Assistant  Secretary  for  Management 
Analysis  and  Systems. 
(FR  Doc.  86-13481  Filed  6-13-86;  8:45  am) 

BILLING  COOE  4120-03-M 


Health  Care  Rnancing  Administration 
(BERC-333-CN;  BERC-335-CN] 

Medicare  Program;  Schedule  of  Umlts 
on  Skilled  Nursing  Facility  Inpatient 
Routine  Service  Costs 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 


Minority  Biomedial  Research  Support 
Subcommittee  (MBRSS)  of  the  General 
Research  Support  Review  Committee 
(GRSRC),  Division  of  Research 
Resources  (DRR),  July  24, 1986,  8:30  a.m.. 
at  the  National  Institutes  of  Health.  The 
meeting  will  be  held  in  Conference 
Room  9,  Building  3lC,  9000  Rockville 
Pike,  Bethesda,  Maryland  29892. 

This  meeting  will  be  open  to  the 
public  from  approximately  2:30  p.m.  to 
adjournment  on  July  24,  to  discuss 
policy  matters  relating  to  the  Minority 
Biomedical  Research  Support  Program 
(MBRSP).  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.  Code  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  July  24  from 
8:30  a.m.  to  2:30  p.m.  for  the  review, 
discussion,  and  evaluation  of  the 
individual  grant  applications  submitted 
to  the  Minority  Biomedical  Research 
Support  Program  (MBRSP).  These 
applications  and  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associatd  with 
the  applications,  disclusure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  James  Augustine,  Information 
Officer,  Division  of  Research  Resources, 
National  Institutes  of  Health,  Building 
31,  Room  5B10,  Bethesda,  Maryland 
20892,  telephone  (301)  496-5545.  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  panel  members  upon  request. 
Dr.  Michael  A.  Oxman,  Chief,  Office  of 
Review,  DRR,  Building  31,  Room  5B09, 
Bethesda.  Maryland  20892.  telephone 
(301)  496-4390,  will  furnish  substantive 
program  information  upon  your  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.375.  Minority  Biomedical 
Research  Support  Program,  National 
Institutes  of  Health). 
(FR  Doc.  86-13528  Filed  6-13-86;  8:45  am| 
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National  Institutes  of  Health 

Meeting  of  the  Minority  Biomedical 
Research  Support  Subcommittee  of 
the  General  Research  Support  Review 
Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 


National  Cancer  Institute;  Meeting  of 
the  Cancer  Center  Support  Review 
Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Center  Support  Review 
Committee,  National  Cancer  Institute, 
National  Institutes  of  Health,  July  31- 
August  1, 1988.  Holiday  Inn  Crowne 
Plaza.  1750  Rockville  Pike,  Rockville. 
Maryland  20852.  This  meeting  will  be 
open  to  the  public  on  July  31,  from  8:30 
a.m.  to  9:30  a.m.  to  review 
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administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  section  5S2b(c)  (4)  and 
552b{cM6).  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  on  July  31.  from 
approximately  9:30  a.m.  until  recess  and 
on  August  1,  from  8:30  a.m.  until 
adjournment  for  the  review,  discussion 
and  evaluation  of  grant  applications. 
These  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute.  Building  31.  Room  10A06, 
National  Insitutes  of  Health.  Bethesda. 
Maryland  20892  (301-496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  John  Abrell,  Executive  Secretary. 
Cancer  Center  Support  Review 
Committee.  National  Cancer  Institute, 
Westwood  Building.  Room  826,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892  (301/496-9767)  will  furnish 
substantive  program  information. 

Dated  lune  6. 1986. 
Betty }.  Bevaridge. 

Committee  Management  Officer,  NIH. 
|FR  Doc  86-13529  Piled  6-13-86:  8:45  am) 
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National  Cancer  Institute;  Meeting  of 
tt)e  Cancer  Preclinical  Program  Protect 
Review  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Preclinical  Program  Project 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health. 
July  31-August  1, 1986.  Linden  Hill  Hotel 
and  Racquet  Club.  5400  Pooks  Hill  Road. 
Bethesda,  Maryland  20892.  This  meeting 
will  be  open  to  the  public  on  July  31. 
from  8:30  a.m.  to  9:15  a.m..  to  review 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(cl(4)  and 
552b(c)(6).  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  public  on  July  31.  from 
approximately  9:15  a.m.  until  recess,  and 
on  August  1.  from  8:30  a.m.  until 
adjournment  for  the  review,  discussion 


and  evaluation  of  grant  applications. 
These  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute.  Building  31, 
Room  10A06.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  roster  of  committee 
members,  upon  request. 

Dr.  Edwin  M.  Bartos.  Executive 
Secretary,  Cancer  Preclinical  Program 
Project  Review  Committee,  National 
Cancer  Institute,  Westwood  Building. 
Room  836,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892  (301  496/ 
7565)  will  furnish  substantive  program 
information. 

Dated:  June  6. 1986. 
Betty  |.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  86-13530  Filed  8-13-«8:  8:45  am) 
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National  Cancer  Institute;  Meeting  of 
the  Cancer  Therapeutics  Program 
Project  Review  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Therapeutics  Program  Project 
Review  Committee.  National  Cancer 
Institute.  National  Institutes  of  Health. 
August  7-8, 1986,  Building  3lC. 
Conference  Room  6,  Bethesda,  Maryland 
20892.  This  meeting  will  b>e  open  to  the 
public  on  August  7.  from  8:30  a.m.  to  9K» 
a.m..  to  review  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  on  August  7.  from 
approximately  9:00  a.m.  until  recess,  and 
on  August  8,  from  8:30  a.m.  until 
adjournment  for  the  review,  discussion 
and  evaluation  of  grant  applications. 
These  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 


Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer. 
National  Cancer  Institute,  Building  31. 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301)/ 
496-5708  will  provide  summaries  of  the 
meeting  and  roster  of  committee 
members,  upon  request. 

Dr.  Suzanne  E.  Fisher,  Executive 
Secretary.  Cancer  Therapeutics  Program 
Project  Review  Committee,  National 
Cancer  Institute,  Westwood  Building, 
Room  834,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892  (301)  496/ 
2330  will  furnish  substantive  program 
information. 

Dated:  |une  6. 1986. 
Betty  |.  Beveridge. 

Committee  Management  Officer,  NIH. 
|FR  Doc.  66-13531  Filed  6-13-66;  8:45  am) 
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Office  of  Human  Development 
Services 

Child  Abuse  and  Neglect  Prevention 
and  Treatment,  Proposed  Research 
Prioritiee  for  Fiscal  Year  1987 

agency:  Office  of  Human  Development 
Services  (OHDS),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Notice  of  Proposed  Fiscal  Year 
1987  Child  Abuse  and  Neglect  Research 
Priorities  for  the  Office  of  Human 
Development  Services  (OHDS). 

summary:  The  National  Center  on  Child 
Abuse  and  Neglect  in  the  Children's 
Bureau,  Administration  for  Children. 
Youth  and  Families,  Office  of  Human 
Development  Services  (OHDS)  is 
proposing  eight  areas  of  research  in  the 
field  of  child  abuse  and  neglect 
prevention  and  treatment  for  public 
comment.  Conunents  on  these  research 
priorities  or  suggestions  for  other 
research  priorities  are  invited.  No 
proposals,  concept  papers  or  other  forms 
of  application  should  be  submitted  at 
this  time. 

DATE:  In  order  to  be  considered, 
comments  must  be  received  no  later 
than  August  15, 1986. 
ADDRESS:  Comments  should  be  sent  to: 
Commissioner,  Administration  for 
Children,  Youth  and  Families,  Attn: 
National  Center  on  Child  Abuse  and 
Neglect,  P.O.  Box  1182,  Washington.  DC 
20013. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Roland  H.  Sneed,  (202)  245-2840. 
SUPt>LEMENTARY  INFORMATION:  The 
National  Center  on  Child  Abuse  and 
Neglect  (NCCAN)  conducts  activities 
designed  to  assist  and  enhance  national. 


Slate  and  community  efforts  to  prevent, 
identify  and  treat  child  abuse  and 
neglect.  These  activities  include: 
conducting  research  and 
demonstrations;  supporting  service 
improvement  projects;  gathering, 
analyzing  and  disseminating 
information  through  a  national 
clearinghouse;  providing  grants  to 
eligible  States  for  strengthening  and 
improving  child  protective  service 
programs;  and  coordinating  Federal 
activities  related  to  child  abuse  and 
neglect  through  an  Advisory  Board  on 
Child  Abuse  and  Neglect. 

In  fiscal  year  1987,  NCCAN  intends  to 
continue  the  Information  Clearinghouse 
on  Child  Abuse  and  Neglect,  and  to 
support  a  Baby  Doe  Information 
Clearinghouse  as  well  as  a  system  for 
aggregating  data  from  official  reports  of 
child  abuse  and  neglect  collected  by  the 
States. 

Recently  funded  research  projects  and 
research  areas  soon  to  be  funded 
(resulting  from  the  September  4, 1985 
Fiscal  Year  1986  Coordinated 
Discretionary  Funds  Program 
Announcement)  address  the  following 
research  topics:  Decision  making  at 
intake  and  investigation;  reporting 
practices  of  mandated  reporters; 
utilization  of  central  registries; 
substantiation  of  child  maltreatment 
reports;  meta-analysis  of  evaluative 
studies  of  child  abuse  and  neglect 
programs  outcomes;  effects  of  disclosure 
and  intervention  on  sexually  abused 
children;  impact  of  child  sexual  abuse 
on  victims:  impact  of  therapeutic 
approaches  in  the  treatment  of  child 
sexual  abuse;  use  of  clinicians  for  child 
abuse  and  neglect  treatment,  child 
sexual  abuse  by  women;  etiologic 
factors,  dynamics  and  effects  of  sexual 
abuse  on  male  children  and  adolescents; 
validation  of  operationally  defined 
measures  of  emotional  maltreatment; 
and  the  ability  of  children  to  recount 
events. 

OHDS  solicits  specific  comments  and 
suggestions  concerning  each  of  the 
priorities  below.  Suggestions  may  also 
be  made  on  research  topics  not  covered 
in  this  announcement,  but  which  are 
timely  and  relate  to  specific  needs  in  the 
field  of  child  abuse  and  neglect.  No 
proposals,  concept  papers  or  other  forms 
of  application  should  be  submitted  at 
this  time.  Any  such  submission  will  be 
discarded.  Applications  will  be  accepted 
only  in  response  to  the  OHDS 
Coordinated  Discretionary  Funds 
Program  Announcement  to  be  published 
in  the  Federal  Register,  at  a  later  date. 
No  acknovvledgments  will  be  made  of 
the  comments  in  response  to  this  notice, 
but  all  comments  will  be  considered  in 


preparing  the  final  funding  priorities  in 
child  abuse  and  neglect  research 
activities  for  the  Fiscal  Year  1987  OHDS 
Coordinated  Discretionary  Funds 
Program  Announcement.  In  addition,  a 
copy  of  the  OHDS  program 
announcement  will  be  sent  to  all 
persons  who  comment  on  these 
proposed  priorities.  OHDS  anticipates 
that  the  program  announcement  for  the 
Coordinated  Discretionary  Funds 
Program  will  be  published  in  the  late 
summer  of  1986. 

The  suggestions  for  fiscal  year  1987 
research  priorities  are  intended  to  build 
on  the  current  base  of  knowledge  on 
child  abuse  and  neglect  and  its 
prevention,  identification  and  treatment. 
The  eight  areas  proposed  here  include 
research  on  the  effectiveness  of 
responses  in  the  prevention, 
identification  and  treatment  of  child 
abuse  and  neglect  and  the  impact  of 
child  abuse  and  neglect  on  the  victims 
and  their  families.  These  studies  are 
intended  to  benefit  the  field  and  lead  to 
improved  services  for  children  dnd  their 
families. 

Proposed  Child  Abuse  and  Neglect 
Research  Priorities  for  Fiscal  Year  1987 

OHDS  is  considering  the  following 
research  priorities  for  fiscal  year  1987: 

1.  Risk  Assessment  Systems  Utilized  by 
Child  Protective  Services  in  the 
Decision  Making  Process 

Reported  cases  of  child  abuse  and 
neglect  to  child  protective  services 
agencies  require  some  of  the  most 
difficult  and  perplexing  decisions  in  the 
human  services  field.  These  decisions, 
with  significant  and  sometimes 
traumatic  impact  upon  the  child  and 
.  family,  must  be  made  at  various  stages 
along  the  critical  path  from  intake  to 
disposition.  While  respecting  the  basic 
legal  rights  of  the  child  and  of  the 
family,  the  agency  must  both  protect  the 
child  and  avoid  unnecessary 
intrusiveness  into  the  family.  Among  the 
decisions  which  demand  criteria  for 
decision  making  and  risk  assessment 
determinations  include  whether  or  not 
to:  (a)  Take  further  action  upon  receipt 
of  a  call  or  contact  by  a  complainant;  (b) 
conduct  an  on-site  investigation;  (c) 
provide  emergency  protective  services 
(in  or  out  of  home);  (d)  make  a  finding 
that  a  case  is  substantiated  or 
unsubstantiated; 

(e)  remove  the  child  or  the  perpetrator 
from  the  home:  (f)  refer  the  case  to  a  law 
enforcement  agency  for  criminal  action; 
(g)  initiate  juvenile  court  proceedings;  or 
(h)  return  the  child  to  the  home. 

Some  risk  profiles  or  indicators,  often 
fragmented,  have  been  recognized,  but 
often  without  a  clear  relationship  to  all 


of  the  stages  of  the  decision  making 
process  or  the  impact  of  their  use  in 
meeting  the  dual  objectives  of  protecting 
children  and  avoiding  unwarranted 
intervention  into  family  life. 

Research  is  needed  to  review  and 
analyze  risk  assesssment  systems 
utilized  by  State,  local  and/or  private 
agencies  in  the  decision  making  process 
from  intake  to  disposition  of  reported 
cases  of  child  abuse  and  neglect. 
Criteria  and  indicators  for  risk 
assessment  need  to  be  studied  in 
relation  to  their  use  in  assessing  risk  at 
critical  points  in  the  decision  making 
process  to  ensure  proper  protection  and 
at  the  same  time  prevent  the  damaging 
consequences  of  inappropriate  or 
precipitous  intervention  or  removal  of 
the  child  from  the  home.  Exemplary 
practices  can  be  highlighted  and  made 
available  to  the  field. 

2.  State  and  Local  Responses  to  Child 
Abuse  and  Neglect  Allegations  in 
Custody  Disputes 

Allegations  of  child  abuse  and  neglect 
by  one  parent  against  the  other  parent 
are  frequently  made  in  cases  of 
contested  child  custody.  This  may  occur 
during  a  pending  divorce  action  or  may 
arise  at  a  later  time  when  one  parent  is 
awarded  custody  and  the  other  parent 
appeals  to  the  court  for  a  change  of 
custody  or  change  of  visitation 
arrangements.  Sometimes  both  the 
juvenile  court  and  the  criminal  court  are 
involved.  This  further  complicates  the 
case  by  surfacing  court  jurisdictional 
questions. 

Child  protective  services  agencies  are 
often  reluctant  to  investigate  allegations 
of  abuse  or  neglect  when  a  case  of 
contested  custody  is  before  the  court 
because  of  jurisdictional  issues,  absence 
of  criteria  for  intervention,  and  the 
untenable  position  of  being  caught 
between  parents  engaged  in  an 
adversarial  relationship.  Courts  are  not 
staffed  to  investigate  allegations  of  child 
maltreatment  in  cases  where  the  court 
has  jurisdiction  of  the  case,  and  must 
rely  upon  other  community  agenties  for 
investigation. 

One  study  was  funded  in  fiscal  year 
1985  to  develop  materials  for  domestic 
and/or  family  court  personnel  for 
handling  sexual  abuse  allegations  in 
custody  disputes.  This  project  includes  a 
research  component  that  will  contribute 
knowledge  on  the  actual  incidence  and 
disposition  of  sexual  abuse  allegations 
in  domestic  relations  cases  as  well  as. 
methods  of-processing  cases  including 
exemplary  policies,  key  problems  and 
needed  reforms. 

Research  is  needed  to  study  how 
courts  and  State  and  local  agencies  are 


JM   I 


21810 


Federal  Register  /  Vol.  51.  No.  115  /  Monday,  June  16.  1986  /  Notices' 


Federal  Register 7  Vol.  51,  No.'llS  /  Monday.  |uhe  16.  1986  /  Notices 


21811 


responding  to  increasing  complaints  of 
child  maltreatment  by  one  parent 
against  the  other  custody  cases.  The 
roles  and  responsibilities  of  law 
enforcement  agencies,  protective 
services  agencies,  and  the  courts  need  to 
be  examined  in  such  cases.  The  need  of 
the  child  for  independent  representation 
when  judicial  action  is  taken  should 
also  be  examined. 

3.  Abused  and  Neglected  Children 
Involved  in  Court  Actions 

Accordiiig  to  the  American  Humane 
Association  (AHA),  there  has  been  a 
major  increase  in  the  amount  of  court 
action  for  child  abuse  and  neglect  cases 
since  1980.  Cases  involved  in  court 
actions  represent  some  of  the  most 
serious  forms  of  child  abuse  and  neglect. 
They  also  present  the  most  difficult 
problems  for  child  protective  services 
workers,  law  enforcement  officers, 
prosecutors,  and  court  personnel.  Issues 
of  child  protection  and  child  custody  are 
almost  always  at  the  heart  of  these 
cases. 

Little  is  known  about  (1)  the 
experience  of  children  and  families  in 
these  court  cases  and  (2)  the 
effectiveness  of  the  courts'  involvement. 
Data  to  be  gathered  and  examined 
should  include:  source  of  referral,  type 
of  abuse  or  neglect,  use  of  protective 
custody,  manner  of  handling  (official  or 
unofficial),  time  lines  between  stages  of 
court  handling,  age  and  sex  of  children, 
and  disposition  of  the  case. 

Research  is  needed  on  the  impact  of 
court  involvement  on  abused  and 
neglected  children  and  their  families. 
Studies  should  include  a  comparison  of 
cases  where  prosecution  occurs  versus 
no  prosecution  in  criminal  courts, 
juvenile  courts,  cases  involving  family 
court,  and  cases  where  no  court  iriitiated 
proceedings  are  involved. 

4.  Perceptions  of  Abused  versus  Non- 
Abused  Children  Using  Anatomical 
Dolls  in  the  Conduct  of  Interviews 

In  the  last  few  years  a  wide  range  of 
professionals  have  instituted  the  usage 
of  anatomical  dolls  in  conducting 
interviews  "with  children  who  have  been 
alleged  to  be  sexually  abused.  Many  of 
those  using  the  dolls  as  part  of  the 
investigatory  process  lack  training  to  do 
so.  Collaterally,  while  use  of  the  dolls 
has  increased  throughout  the  United 
States,  there  is  very  little  published  on 
how  to  conduct  and  interpret 
investigative  interviews  of  the  child 
when  utilizing  anatomically  correct 
dolls.  Further,  there  is  substantial 
disagreement  in  the  field  on  how  to 
interpret  the  preschooler's  behavior 
towards  the  doll  and  evidence  gained 


from  these  interviews  is  being 
challenged  by  the  legal  community. 

NCCAN  has  recently  funded  a  study 
to  compare  the  behavior  of  sexually 
abused  and  non-abused  preschool 
children  toward  anatomical  dolls.  This 
study  will  provide  the  first  known 
normative  data  on  what  is  "normal" 
curiosity  and  play  with  dolls  among 
children  who  have  not  been  sexually 
abused. 

Research  is  needed  on  how  to 
effectively  conduct  the  interview  with 
the  child  victim  utilizing  an  anatomical 
doll,  how  to  interpret  play  behavior,  and 
how  to  avoid  "leading"  the  child. 
Validation  of  the  use  of  anatomical  dolls 
would  provide  professionals  responsible 
for  child  abuse  cases  with  sound  and 
conclusive  evidence  for  use  in  court. 

In  addition,  there  are  alternative 
approaches  to  the  utilization  of 
anatomical  dolls  for  interviewing  the 
victimized  child.  Research  contrasting 
interviews  with  child  victims  utilizing  an 
anatomical  doll  and  interviews  with 
child  victims  in  an  alternative  clinical 
manner  would  further  benefit  the  field. 

5.  Removal  of  the  Perpetrator  Versus 
Removal  of  the  Victim  from  the  Home: 
Effects  on  the  Victim  and  the  Family. 

The  literature  suggests  that  there  are 
at  least  two  perspectives  regarding  the 
issue  of  whether  a  child  or  the 
perpetrator  is  removed  from  the  home  as 
part  of  the  intervention  strategy 
following  disclosure  of  intrafamilial 
child  sexual  abuse. 

Research  is  needed  on  the 
effectiveness  of  the  respective 
approaches  in  the  context  of  the 
treatment  strategies  utilized  with  the 
victim  and  the  family  in  situations 
involving  child  physical  abuse, 
emotional  maltreatment  and  sexual 
abuse.  Such  questions  to  be  addressed 
include:  What  is  the  effect  of  the 
removal  of  the  perpetrator  compared  to 
removal  of  the  victim?  What  is  the 
effectiveness  of  voluntary  removal 
versus  involuntary  removal  of  the 
perpetrator?  How  are  service  providers 
structuring  treatment  services  and  what 
is  the  extent  of  treatment  services  when 
the  perpetrator  is  removed  compared  to 
when  the  victim  is  removed? 

NCCAN  funded  three  research  studies 
in  fiscal  year  1985  on  the  effects  of 
intervention  and  disclosure  of  sexual 
abuse  on  the  families.  At  least  one  of 
these  studies  is  collecting  information 
about  the  negative  and  positive  aspects 
of  the  children's  removal  from  the  home 
as  part  of  intervention  following 
disclosure  of  sexual  abuse  and  will 
contribute  knowledge  to  this  area. 

Studies  are  needed  to  specifically 
address  the  issue  of  the  effects  on  the 


victim  and  the  family  of  the  removal  of 
the  perpetrator  versus  removal  of  the 
victim  from  the  home  as  part  of  the 
intervention  strategy.  With  the  increase 
of  child  sexual  abuse  reports,  the  need 
for  treatment  and  prevention 
methodologies  are  emerging  and  a  study 
of  this  subject  is  vitally  needed  to  assist 
and  support  management  of  child  sexual 
abuse  reports  and  cases.  It  is  needed  as 
well  to  assist  in  the  management  of 
child  physical  abuse  and  emotional 
maltreatment  reports  and  cases. 

6.  School  Performance  (^f  Child  Abuse 
and  Neglect  Victims 

Data  suggest  and  child  protective 
services  and  school  system 
administrators  acknowledge  that 
children  in  school  who  are  identified  as 
child  abuse  and  neglect  victims  may  be 
inhibited  in  social  (personal)  and 
academic  development  and  achievement 
because  of  the  abuse  and/or  neglect 
they  experience. 

Research  is  needed  to  determine  the 
relationship  between  child  abuse  and 
neglect,  educational  achievement  and 
the  response  of  the  school  system  in 
providing  social  and  academic 
enhancements  for  the  abused  or 
neglected  child.  Of  interest  are  such 
issues  as  effects  of  abuse  and  neglect  on 
children  as  related  to  their  personal  and 
academic  achievement  and  types  of 
programs  and  measures  used  in  schools 
to  deal  with  children  who  have  been 
abused  or  neglected. 

Other  studies,  including  those  funded 
in  fiscal  year  1984  by  NCCAN  on  school 
system  treatment  programs,  can  provide 
information  on  appropriate  approaches 
to  expand  school  involvement  in 
response  to  child  abuse  and  neglect; 
coordination  of  education,  child 
protective  services  and  other  agencies  in 
provision  of  services;  and  coordination 
of  the  resources  of  the  educational,  child 
protective  services,  and  juvenile  justice 
systems  for  intervention  with  acting  out 
children  in  public  schools. 

Needed  are  studies  of  the  school 
performance  of  child  abuse  and  neglect 
victims  from  foster  care,  single  parent, 
and  two  parent  families. 

7.  Assessing  the  Impact  of  Child  Abuse 
and  Neglect  on  Victims 

Literature  indicates  that  child  abuse 
and  neglect  have  long  term  impacts  on 
the  victims  which  may  not  be  evident 
for  years  after  the  incident  and 
subsequent  intervention. 

Research  is  needed  to  study  the 
residual  effects  of  differing  types  of 
child  maltreatment,  the  nature  of  the 
impact,  and  its  manifestations  at  critical 


developmental  periods  throughout  the 
child's  maturation  and  adulthood. 

At  the  present  time,  NCCAN  has 
underway  four  studies  which  were 
funded  in  fiscal  year  1985  to  assess  the 
impact  of  child  sexual  abuse  on  victims. 
Therefore,  such  studies  on  child  sexual 
abuse  are  not  planned  for  solicitation 
for  fiscal  year  1987. 

Research  on  the  impact  of  physical 
abuse,  neglect  (including  lack  of 
superyision)  and  emotional 
maltreatment  on  victims  is  needed.  Two 
studies  funded  by  NCCAN  in  fiscal  year 
1984  on  lack  of  supervision  can  provide 
background  information  for  research  in 
this  area.  Two  research  studies  on 
emotional  maltreatment,  one  pertaining 
to  operational  definition  and  the  second 
to  a  study  on  the  effects  of  emotional 
maltreatment,  are  getting  underway  in 
fiscal  year  1986  and  they  will  also  be 
helpful  when  completed. 

Needed  are  both  retrospective  and 
short  term  follow  up  studies  on  victims 
of  child  abuse  and  neglect  to  determine 
the  residual  effects  after  the  conclusion 
of  treatment  in  the  areas  of  physical 
abuse,  neglect  including  lack  of 
supervision,  and  emotional 
maltreatment. 

8.  Unintended  Consequences  on 
Children  of  Child  Abuse  and  Neglect 
Prevention  Programs 

Although  the  number  of  child  abuse 
and  neglect  prevention  programs  has 
proliferated  in  the  last  few  years,  we  are 
now  beginning  to  see  fragmentary 
indications  of  the  possible  adverse 
consequence  to  a  child  of  prevention 
approaches  and  programs.  In  the  past 
many  professionals  saw  primary 
prevention  as  unworkable,  given  the 
complex  picture  of  child  abuse  and 
neglect  that  was  emerging  from  the 
research.  In  point  of  fact,  prevention  is 
not  very  well  understood  by  many 
professionals  in  the  field  (Coolsen  and 
Weschler,  1984).  Prevention  in  child 
abuse  refers  to  those  efforts,  programs 
and  supportive  services  aimed  at 
positively  influencing  children  and 
parents  before  abuse  or  neglect  occurs. 
Anecdotal  information  is  generally 
available  regarding  the  "unintended 
consequences"  issue.  A  thorough  current 
literature  review  indicates  a  dearth  of 
published  or  unpublished  research  or 
reports.  However,  one  1984  report  on  a 
study  of  the  attitudes  of  sixty-nine  fifth 
grade  children  after  a  three-hour 
instructional  program  on  preventing 
child  sexual  abuse  indicates  the  need 
for  research  on  the  question  of 
consequences,  (Plummer,  1984).  Similar 
prevention  programs  which  provide 
information  and  materials  both  to  non- 


abused  and  abused  childen  without 
differentiation  do  exist.  The  unknown 
consequences(s)  of  prevention  programs 
to  the  child  population  is  of  interest  to 
NCCAN. 

Research  is  needed  to  examine  the 
question  of  possible  short  and  long  term 
deleterious  effects  on  children  as  a 
result  of  participation  in  child  abuse  and 
neglect  prevention  focused  programs. 
Such  areas  to  be  studied  include  the 
psychological  impact  on  children  of 
community-based  prevention  programs; 
the  impact  on  children's  attitudes  and 
emotional  well-being  of  self-defense: 
victim  avoidance;  and  personal 
protection  and  similar  programs.  The 
consequences  such  as  fear  of  stranges, 
frightening  dreams  or  fantasies,  and 
changes  in  phyical  contact  between 
children  and  adults  should  also  be 
addressed. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number:  13.670,  Child  Development- 
Child  Abuse  and  Neglect  Prevention  and 
Treatment) 

Dated:  June  5. 1988. 
Dodie  Livingston. 

Commissioner  for  Children.  Youth  and 
Families. 

Approved:  June  9, 1986. 
Dorcas  R.  Hardy. 

Assistant  Secretary  for  Human  Development 
Services. 
|FR  Doc.  86-13482  Filed  6-13-86:  8:45  am) 

BILLING  COOE  4130-01-M 

National  Institutes  of  Healttt 

Notice  of  Reestablishment  of 
Committees 

F>ursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L  92-463,  86  Stat.  770-776]  and  the 
Health  Research  Extension  Act  of  1985, 
November  20, 1985  [Pub.  L.  99-158, 
section  402(b)(6)],  the  Director,  National 
Institutes  of  Health,  announces  the 
reestablishment,  effective  July  1, 1986,  of 
the  following  committees: 
Allergy,  Immunology,  and 

Transplantation  Research  Committee 
Board  of  Scientific  Counselors,  National 

Institute  of  Allergy  and  Infectious 

Diseases 
Board  of  Scientific  Counselors,  National 

Institute  of  Child  Health  and  Human 

Development 
Maternal  and  Child  Health  Research 

Committee 
Mental  Retardation  Research  Committee 
Microbiology  and  Infectious  Diseases 

Research  Committee 
Population  Research  Committee. 

The  duration  of  these  committees  is 
continuing  unless  formally  determined 


by  the  Director,  NIH.  that  termination 
would  be  in  the  best  public  interest. 

Dated:  June  10. 1986. 
James  B.  Wyngaarden, 

Director,  National  Institutes  of  Health. 
I  PR  Doc.  86-13524  Filed  6-13-«6;  8:45  am) 

BILLING  COOE  414»-«1-M 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

[INT-DEIS  S6-29] 

Newlands  Project  Proposed  Operating 
Criteria  and  Procedures,  Nevada; 
Availability  of  Draft  Environmental 
Impact  Statement 

agency:  Office  of  the  Secretary,  Interior. 
action:  Notice  of  availability  of  draft 
environmental  impact  statement. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the  Bureau  of 
Reclamation,  Department  of  the  Interior, 
has  prepared  a  draft  environmental 
impact  statement  (DEIS)  addressing 
alternative  diversions  for  the  Newlands 
Project  Proposed  Operating  Criteria  and 
Procedures  (OCAP). 

This  DEIS  describes  the 
environmental  consequences  of 
adopting  the  long-term  OCAP  for  the 
Newlands  Project.  The  OCAP  consists 
of  criteria  to  define  the  amount  and 
timing  of  diversions  from  the  Carson 
and  Truckee  Rivers  to  meet  the  decreed 
water  rights  requirements  for  the 
Newlands  Project  water  use  and  to 
insure  the  criteria  are  met. 
ADDRESSES:  Copies  of  the  DEIS  and  the 
technical  appendices  are  available  for 
inspection  at  either  of  the  following 
addresses  and  at  libraries  in  the  vicinity 
of  the  Project.  Single  copies  of  the 
statement  may  be  obtained  upon  request 
to  the  Director  of  Environmental  Affairs 
and  the  Regional  Director  in 
Sacramento. 

Director,  Office  of  Environmental 
Affairs,  Bureau  of  Reclamation,  Room 
7425,  Department  of  the  Interior. 
Washington,  DC  20240,  Telephone: 
(202)  343-4991 
Regional  Director,  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  CA  95825,  Telephone: 
(916)  978-5049 
Division  of  Acquisition  and  Property 
Management,  Document  Systems 
Management  Branch,  Library  Section, 
Code  823,  Engineering  and  Research 
Center,  Denver  Federal  Center, 
Denver.  CO  80225.  Telephone:  (303) 
236-6463, 
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SUPPLEMCNTAIIV  INFORMATION: 

Alternatives  examined  include  diversion 
amounts  between  288.000  acre-feel  per 
year  and  406,000  acre-feet  per  year  and 
eight  diversion  criteria  which  address 
the  timing  of  diversions.  A  no-action 
alternative  is  also  described.  This  DEIS 
fuinils  the  requirements  of  Executive 
Order  11988.  Floodplain  Management, 
and  Executive  Order  11990,  Potection  of 
Wetlands. 

Detailed  discussions  on  the  legal 
background  of  the  Newlands  Project,  the 
Truckee-Carson  Hydrologic  Model, 
water  resources,  biological  resources, 
human  resources,  and  Newlands  Project 
descriptions  are  available  in  the 
technical  appendices  to  the  DEIS. 

Dated:  June  10. 1986. 
Bruce  Blanchard, 

Director,  En  vironmental  Project  Review. 
|FR  Doc.  8&-134a9  Piled  6-13-86:  8:45  am] 
MLLMQ  COOC  4310-0t-«i 


National  Park  Service 

New  River  Gorge  National  River 
Boundary  Estabiishment;  Extension  of 
Comment  Period 

agency:  National  Park  Service;  New 
River  Gorge  National  River. 
ACTION:  Extension  of  public  comment 
period  for  fmai  park  boundary. 

SUMMARY:  This  notice  extends  the 
public  comment  period  given  in  the 
Federal  Register  of  May  9, 1986.  Volume 
51,  #90,  page  17256  in  which  the 
National  Park  Service  announced  that  it 
has  completed  the  Tinal  park  boundary 
delineation  required  by  section  1109(4) 
of  Title  IX  of  Pub.  L.  95-625.  November 
20, 1978.  A  General  Management  Plan, 
approved  in  November  1982.  identified 
potential  modifications  to  the  external 
boundaries  of  the  park.  These 
modifications  include  both  additions 
and  deletions.  Together  they  result  in  an 
overall  reduction  of  approximately  5.572 
acres  from  the  62.000  originally  included 
in  the  National  River  boundaries. 
Additions  are  based  primarily  on  the 
need  to  protect  scenic  resources  within 
the  river's  visual  corridor.  Deletions 
exclude  certain  incompatible  uses,  some 
significant  coal  reserves,  and  a  number 
of  properties  outside  the  visual  corridor 
(including  portions  of  two  communities) 
that  are  not  important  to  the  purpose  of 
the  National  River  and  are  suitable  for 
private  development,  agricultural  and 
timber  harvesting  activities.  Minor 
boundary  adjustments  were  drawn  in 
most  cases,  to  coincide  with  individual 
tract  property  lines  and  topographical 
features.  Copies  of  the  proposed  flnal 
boundary  map  of  the  park  are  available 


and  the  public  is  invited  to  review  them 
at  the  times  and  place  listed  below. 

DATE:  The  public  comment  period  that 
began  on  May  1. 1986.  will  now  be 
closed  on  ]une  30. 1986.  During  this 
period  the  park  staff  will  respond  to  any 
questions  or  comments  individuals  wish 
to  make  regarding  the  park  boundary. 
ADDRESS:  The  public  may  present 
comments  in  writing  or  orally  to  park 
headquarters.  Correspondence  should 
be  addressed  to  Superintendent.  New 
River  Gorge  National  River.  Box  1189, 
137 "4  Main  Street,  Oak  Hill.  West 
Virginia  25901.  Appointments  should  be 
made  by  telephone  to  meet  with  the 
Superintendent  or  Assistant 
Superintendent. 

FOR  FURTHER  INFORMATION  CONTACT 

Superintendent  Jim  Carrico  or  Assistant 
Superintendent  Bob  Whitman  at  the 
park  headquarters  address  or  call  (304) 
465-0508. 

SUPPI^MENTARY  INFORMATION:  The 
National  Park  Service  will  be  available 
to  indicate  property  line  relationship  to 
the  proposed  boundary.  Citizens  may 
call  to  ascertain  whether  their  property 
is  included  or  excluded  in  the  final 
boundary  without  visiting  park 
headquarters  if  they  so  desire.  A 
confirmation  letter  will  be  provided  if 
requested.  Park  headquarters  is  located 
at  137M!  Main  Street.  Oak  Hill,  West 
Virginia.  Office  hours  are  8:00  a.m.  to 
4:30  p.m..  Monday  through  Friday. 

Dated:  |une  4. 1986. 
lohn  W.  Bond, 

Acting  Regional  Director.  Mid- Atlantic 
Region. 
(FR  Doc.  86-13478  Filed  6-13-86:  8:45  am] 

BILUNG  COOC  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Postponement  of  ICC  Practitioner 
Examination 

Notice 

The  Commission  has  voted  to 
postpone  the  July  1986  ICC  Practitioner's 
Examination  due  to  the  low  number  of 
applications  received.  The  exam,  which 
is  scheduled  to  be  given  once  a  year, 
was  last  administered  in  December  1985. 

This  year,  the  Commission  received 
only  12  applications  for  the  examination. 
For  this  reason,  it  will  be  rescheduled 
for  December  2. 1986.  The  12  applicants 
will  be  rescheduled  and  will  be  notified 
individually.  The  deadline  for 
registration  will  be  October  7. 1986. 

Questions  concerning  this 
postponement  should  be  directed  to  the 


Commission  Service  Section,  (202)  27b~ 
7233. 

Decided:  May  30. 1986. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Simmons,  Commissioners    , 
Sterrett,  Andre,  and  Lamboley. 
Noreta  R.  McGe«. 
Acting  Secretary. 

|FR  Doc.  86-13476  Filed  6-13-86;  8:45  am| 
MLUNQ  COOE  7035-01-4I 

[Docket  No.  AB-12  (Sub-No.  106)1 

Southern  Pacific  Transportation  Co., 
Abandonment  in  Houston,  Harris 
County.  TX;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity 
require  or  permit  Southern  Pacific 
Transportation  Company  to  abandon  its 
1.976-mile  line  of  railroad  between 
milepost  1.098  near  7th  Street  and 
milepost  3.074  near  26th  Street  in 
Houston.  Harris  County.  TX.  A 
certificate  will  be  issued  authorizing 
abandonment  within  15  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
rail  service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  Any  offer 
previously  made  must  be  remade  within 
this  10-day  period.  The  following 
notation  must  be  typed  in  bold  face  on 
the  lower  lefthand  comer  of  the 
envelope  containing  the  offer:  "Rail 
Section,  AB-OFA. " 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  set  forth  at  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  June  11. 1988. 

By  the  Commission.  Division  2. 
Commissioners  Andre.  Gradison  and 
Simmons.  Commissioner  Simmons  dissented 
with  a  separate  expression. 
Norata  R.  McG«e, 
Acting  Secretary. 
(FR  Doc.  86-13594  Filed  6-13-86:  8:45  am) 

BaUNQCOOC  7036-01-11 

(Docket  No.  AB-SS;  Sub-No.  173X1 

Seaboard  System  Railroad,  Inc.; 
Exemption  of  Abandonment  and 
Discontinuance  of  Trackage  Rights  In 
Orleans  Parish,  LA 

agency:  Interstate  Commerce 
Commission. 


ACTION:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903.  etseq..  the  abandonment  and 
discontinuance  of  trackage  rights  by 
Seaboard  System  Railroad,  Inc..  of  4.55 
miles  of  track  in  New  Orleans.  Orleans 
Parish.  LA.  subject  to  standard  labor 
protective  conditions. 

DATES:  This  exemption  will  be  effective 
on  July  16. 1986.  Petitions  to  stay  must 
be  filed  by  June  26. 1986.  Petitions  for 
reconsideration  must  be  filed  by  July  7, 
1986. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  173X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representative:  Charles 
M.  Rosenberger.  500  Water  Street, 
Jacksonville.  FL  32202 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Shaw.  Jr..  L202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to:  T.S. 
InfoSystems.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  June  6. 1986. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Simmons,  Commissioners 
Sterrett.  Andre,  and  lamboley. 
Noreta  R.  McGee, 
Acting  Secretary. 
|FR  Doc.  86-13474  Filed  6-13-86:  8:45  am] 

BILLIMQ  COOC  703S-01-lt 


NUCLEAR  REGULATORY 
COMMISSION 

Niagara  Mohawk  Power  Corp. 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  no  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing; 
Correction 

[Docket  No.  50-2201 

The  notice  that  appeared  in  the 
Monday.  June  9. 1986.  Federal  Register 
(51  FR  20902)  contained  a  typographical 
error.  On  page  20902.  the  date  in  the 
second  paragraph  to  the  notice  should 
be  May  27. 1986  instead  of  May  22. 1986. 

For  the  Nuclear  Regulatory  Commission. 


Dated  at  Bethesda,  Maryland,  this  10th  day 
of  June  1986. 
John  Philips, 

Chief.  Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records.  Office  of 
Administration. 
|FR  Doc.  86-13480  Filed  6-13-86:  8:45  am] 

WLLINQ  COOC  7590-01-M 


Regional  State  Liaison  Officers' 
Meeting 

On  June  19  and  20. 1986,  the  Nuclear 
Regulatory  Commission  (NRC)  will 
sponsor  a  Regional  meeting  with  the 
Governor-appointed  State  Liaison 
Officers  from  Arkansas.  Colorado, 
Idaho,  Kansas,  Louisiana,  Montana, 
Nebraska,  New  Mexico,  North  Dakota, 
Oklahoma,  South  Dakota,  Texas,  Utah 
and  Wyoming.  The  subjects  which  will 
be  discussed  include  uranium  milling. 
LLW  compacts,  the  Sequoyah  Fuels 
incident,  HLW  and  Regional  activities 
as  well  as  other  areas  of  mutual  interest. 

The  meeting  will  be  conducted  at  the 
NRC  Region  IV  Office.  611  Ryan  Plaza 
Drive.  Suite  1000,  Ariington.  TX  76011. 
The  meeting  is  open  to  the  public  for 
attendance  and  observation  and  will 
take  place  from  8:30  a.m.  to  5:00  p.m.  on 
Thursday.  June  19. 1986.  and  from  8:15 
a.m.  to  12:00  noon  on  Friday.  June  20. 
1986. 

Questions  regarding  this  meeting 
should  be  directed  to  Mindy  Landau  at 
(301)  492-9880. 

Dated  at  Bethesda,  Maryland,  this  9th  day 
of  June  1986. 

For  the  Nuclear  Regulatory  Commission. 
G.  Wayne  Kerr,  Director, 
Office  of  State  Programs. 
[FR  Doc.  86-13479  Filed  6-13-86;  8:45  am] 

BILUNQ  COOC  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  full  Committee,  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  May  19. 1986  (51  FR 
18391).  Those  meetings  which  are 
definitely  scheduled  have  had.  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk  (*)  will  be  open  in  whole  or  in 


part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  A.M.  and 
Subcommittee  meetings  usually  begin  at 
8:30  A.M.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the  July 
1986  ACRS  full  Committee  meeting  can 
be  obtained  by  a  prepaid  telephone  call 
to  the  Office  of  the  Executive  Director  of 
the  Committee  (telephone:  202/834-3265. 
ATTN:  Barbara  Jo  White)  between  8:15 
A.M.  and  5:00  P.M..  Eastern  Time. 

ACRS  Subconunittee  Meetings 

Babcock  and  Wilcox  (B&W)  Reactor 
Plants.  June  25. 1988.  Washington.  DC. 
The  Subcommittee  will  consider  the 
B&W  Owners  Group  plans  to  reassess 
the  long-term  safety  of  B&W  reactors, 
including  the  implications  of  operating 
experience  on  the  adequacy  of  B&W 
plant  designs.  The  Subcommittee  will 
also  be  briefed  on  the  NRC  Staffs 
Incident  Investigtion  Team's  (IIT) 
findings  related  to  the  12/26/85  loss  of 
integrated  control  system  power  and 
overcooling  transient  at  the  Rancho 
Seco  nuclear  power  plant. 

Metal  Components.  June  25, 1986. 
Churchill.  PA  (outskirt  of  Pittsburgh. 
PA).  The  Subcommittee  will  review  the 
status  of  NDE  of  cast  stainless  steel  and 
changes  in  steel-making  practice. 

Auxiliary  Systems.  June  26. 1986. 
Washington.  DC.  The  Subcommittee  will 
discuss:  (1)  The  status  of  the  Appendix 
R  compliance.  (2)  differing  technical 
views  among  the  Staff,  (3)  proposed 
research  and  associated  budget  for  FY 
1988  and  1989  in  the  fire  protection  area, 
(4)  updates  on  the  progress  being  made 
in  the  Sandia  experimental  program  on 
fire  protection,  (5)  inspection  activities 
to  determine  compliance  with  the  Fire 
Protection  Requirements,  and  (6)  recent 
experiences  associated  with  inadvertent 
actuation  of  fire  protection  systems. 

Regulatory  Policies  and  Practices. 
June  26. 1986,  Washington,  DC.  The 
Subcommittee  will  review  the  regulatory 
process  as  it  relates  to  the  June  9, 1985 
Davis-Besse  event  using  the  Report  of 
the  Independent  Ad  Hoc  Group  for  the 
Incident  (NUREG-1201)  as  the  basis  for 
the  meeting. 

Gas  Cooled  Reactor  Plants.  June  26. 
1986  (afternoon  1:30  P.M.).  WAshington, 
DC.  The  Subcommittee  will  review  the 
applicability  of  NRC  requirements  for 
equipment  qualification  and  cable 
testing  to  Fort  St.  Vrain,  an  HTGR.  The 
Subcommittee  will  also  discuss  other 


JM  I 


21814 


Federal  Raster  /  Vol.  51.  No.  115  /  Monday.  June  16.  1986  /  Notices 


Federal  Register  /  Vol.  51.  No.  115  /  Monday.  )une  16.  1986  /  Notices 


21815 


licensing  matters  related  to  the 
operation  of  Fort  St.  Vrain. 

Davis-Besse.  June  27. 1988, 
Washington.  DC.  The  Subcommittee  will 
review  start-up  activities  for  Davis- 
Besse. 

Joint  Occupational  and 
Environmental  Protection  Systems  and 
Auxiliary  Systems.  June  27, 1986, 
Washington,  DC.  The  Subcommittees 
will:  (1)  Be  briefed  by  NRR  and  Region 
Staffs  on  the  status  of  various  control 
room  HVAC  systems  problems  and  the 
control  room  habitability  improvement 
effort.  (2)  be  briefed  by  the  AEOD  Staff 
on  the  effects  of  ambient  temperature  on 
I&C  systems.  (3)  discuss  with  the  Staff 
their  procedures  and  criteria  for 
reviewing  Chilled  Water  Systems,  their 
"walk-down"  of  the  Chilled  Water 
Systems  at  Shearon  Harris,  and  the 
contribution  to  the  risk  to  safety  due  to 
Chilled  Water  Systems  failures  based  on 
PRA  studies,  and  (4)  discuss  with  the 
Staff  de  minimis  environmental 
radiation  levels. 

Plant  Operating  Procedures,  July  1. 
1986  (afternoon),  Washington,  DC.  The 
Subcommittee  will  review  "Proposed 
Comnussion  Policy  Statement  on 
Technical  Specifications." 

Metal  Components.  July  1  and  2, 1986, 
Columbus,  OH.  The  Subcommittee  will 
review  the  degraded  piping  program  of 
RES  and  NRR  and  visit  its  primary 
testing  facility  at  Columbus,  OH. 

Improved LWR  Designs,  July  9. 1986, 
Washington,  DC.  The  Subcommittee  will 
be  briefed  and  discuss:  (1)  The 
Standardization  Policy  Statement,  (2) 
proposed  changes  to  10  CFR  Part  50,  and 
(3)  the  EPRI  Advanced  Light  Water 
Requirements  documents. 

Human  Factors.  July  15, 1986. 
Washington.  DC.  The  Subcommittee  will 
review:  (1)  SECY-86-153.  industry  and 
Staff  comments  on  proposed  fitness  for 
duty  Policy  Statement.  (2)  SECY-86-70. 
proposed  rulemaking  on  degree 
requirements  for  SROs  at  nuclear  power 
plants,  and  (3)  SECY-86-119,  the  annual 
status  report  on  implementation  of  the 
Commission  Policy  Statement  on 
training  and  qualification. 

Waste  Management,  July  21,  22  and 
23, 1986.  Washington,  DC.  The 
Subcommittee  will  review:  (1)  Residual 
radiation  limits  and  the  disposition  of 
land,  buildings,  equipment  and  metals 
(including  contaminated  smelted  alloys) 
resulting  from  the  decontamination  and 
decommissioning  of  nuclear  power 
plants  and  fuel  facilities,  (2)  various 
issues  pertinent  to  the  storage  of  high- 
level  radioactive  wastes  in  geologic 
repositories,  including  the  predicted 
performance  of  repository  systems 
under  realistic  field  conditions,  and  (3) 
various  issues  pertinent  to  the  disposal 


of  low-level  radioactive  wastes, 
including  mixed  radioactive  and 
hazardous  wastes. 

Westinghouse  Reactor  Plants,  July  30 
1986,  Washington.  DC  The 
Subcommittee  will  continue  discussion 
and  comment  on  NRC  Staff  actions 
taken  with  respect  to  the  SONGS-1 
water  hammer/loss  of  AC  power  event. 
This  will  be  a  follow-up  Subcommittee 
meeting  to  the  February  12, 1986  meeting 
on  the  same  subject. 

Scram  Systems  Reliability,  July  31, 
1988,  Washington,  DC.  The 
Subcommittee  will  review  the  status  of 
the  ATWS  Rule  implementation  effort. 
Metal  Components,  August  4  and  5, 
1986,  Hanford,  WA.  The  Subcommittee 
will  visit  and  review  the  steam 
generator  integrity  program.  In  addition, 
the  integrated  FM/NDE  program  will  be 
discussed. 

Reliability  Assurance,  August  5  1986, 
Washington,  DC.  The  Subcommittee  will 
review  the  final  resolution  of  USl  A-46, 
"Seismic  Qualification  of  Equipment  in 
Operating  Plants." 

Reactor  Operations.  August  5. 1986, 
Washington.  DC.  The  Subcommittee  will 
review  recent  events  at  operating 
reactors. 

Safeguards  and  Security,  August  5, 
1986  (afternoon),  Washington,  DC.  The 
Subcommittee  will  review  the  Technical 
Assistance  Program  on  the  "Evaluation 
of  Methods  of  Reduction  of 
Vulnerability  to  Sabotage  (Generic  Issue 
A-29)"  with  the  NRC  Staff. 

Extreme  External  Phenomena,  August 
6, 1986,  Washington,  DC.  The 
Subcommittee  will  conduct  a  workshop 
to  review  the  importance  of  seismic  risk 
to  nuclear  power  plants.  Seismic  hazard 
will  be  the  principal  topic  to  be 
discussed. 

Maintenance  Practices  and 
Procedures,  August  13, 1986. 
Washington,  DC.  The  Subcommittee  will 
review  the  report  on  Phase  I  of 
Maintenance  Program  Plan. 

Decay  Heat  Removal  Systems, 
September  24. 1986.  Washington.  DC 
The  Subcommittee  will  continue  its 
review  of  NRR's  proposed  resolution 
position  for  USI  A-45,  "Shutdown  Decay 
Heat  Removal  Systems." 

Instrumentation  and  Control  Systems, 
Date  to  be  determined  (July), 
Washington.  DC.  The  Subcommittee  will 
review  the  Westinghouse  RVLIS  level 
instrumentation. 

Spent  Fuel  Storage.  Date  to  be 
determined  (July/August),  Washington. 
DC.  The  Subcommittee  will  continue  its 
review  of  10  CFR  Part  72  and  Monitored 
Retrievable  Storage  (MRS). 

I&E  Activities.  Date  to  be  determined 
(late  JuIy/mid-August).  Washington.  DC. 
The  Subcommittee  will  review  l&E 


Inspection  Programs  with  foeus  on  the 
Safety  System  Functional  Inspection 
(SSFl)  Program. 

Decay  Heat  Removal  Systems.  Date 
to  be  determmed  (mid-August). 
Washington,  DC.  The  Subcommittee  will 
continue  its  review  of  NRR's  proposed 
resolution  position  for  USl  A-45, 
"Shutdown  Decay  Heat  Removal 
Systems." 

Thermal  Hydraulic  Phenomena.  Date 
to  be  determined  (mid-August). 
Washington.  DC.  The  Subcommittee  will 
continue  its  review  of  the  RES-proposed 
revision  to  the  ECCS  Rule  (10  CFR  50.  46 
and  Appendix  K). 

AC /DC  Power  Systems  Reliability, 
Date  to  be  determined  (August), 
Washington.  DC.  The  Subcommittee  will 
review  the  proposed  Station  Blackout 
rule  (SECY-85-163). 

Regional  Operations.  Date  to  be 
determined  (August/September), 
Chicago,  IL.  The  Subcommittee  will 
begin  its  review  of  the  activities  of  the 
NRC  Regional  Offices.  This  meeting  will 
focus  on  the  activities  of  the  Region  lli 
Office. 

Nuclear  Plant  Chemistry,  Date  to  be 
determined  (August/September). 
Washington,  DC.  The  Subcommittee  will 
discuss  fission  product  source  terms, 
aerosol  behavior,  emergency  planning, 
etc. 

Seabrook  Units  1  and  2,  Date  lo  be 
determined  (late  summer/early  fall), 
Washington.  DC.  The  Subcommittee  will 
review  the  application  for  a  full  power 
operating  license  for  Seabrook  1  and  2. 

Structural  Engineering,  Date  to  be 
determined  (late  1986).  Albuquerque. 
NM.  The  Subcommittee  will  visit  and 
review  containment  integrity  and 
Category  I  structures,  facilities,  and 
programs. 

Probabilistic  Risk  Assessment,  Date 
to  be  determined  (September/October). 
Washington,  DC.  The  Subcommittee  will 
review  the  probabilistic  risk  assessment 
for  Millstone  3. 

ACRS  Full  Committee  Meeting 

July  10-12, 1986:  Items  are  tentatively 
scheduled. 

*  A.  Davis-Besse  Nuclear  Power  Plant 
Unit  1 — Restart  of  plant  following 
incident  on  June  9, 1985. 

B.  TVA  Reorganization — Discussion 
regarding  proposed  reorganization  of  the 
Tennessee  Valley  Authority  nuclear 
power  sections. 

C.  B&W  Water  /teoctors— Briefing 
regarding  plans  for  review  of  the  long- 
term  safety  of  Babcock  and  Wilcox 
Company  nuclear  power  plants. 

D.  Nuclear  Power  Plant  Technical 
Specifications — Consider  proposed  NRC 
policy  statement  regarding  the  program 


for  improved  technical  specifications  for 
nuclear  power  plants. 

E.  NRC  Regulatory  Guides — Consider 
proposed  revisions  to  NRC  regulatory 
guides  regarding  prestressing  tendons  in 
concrete  containments. 

F.  Requirements  for  Standard  Nuclear 
Power  Plants — Briefing  regarding  joint 
NRC-EPRl  program  for  development  of 
requirements  for  standardized  nuclear 
power  plants. 

G.  Safety  Related  Check  Valves- 
Briefing  of  the  members  regarding 
requirements  for  design,  maintenance 
and  testing  of  safety  related  check 
valves  in  nuclear  power  plants. 

H.  ACRS  Subcommittee  Activities — 
Hear  and  discuss  reports  regarding 
activities  of  designated  ACRS 
subcommittees  regarding  safety  related 
and  regulatory  matters,  including  the 
NRC  regulatory  processes  associated 
with  the  review  of  the  Davis-Besse 
Nuclear  Plant  auxiliary  feedwater 
systems,  and  fire  protection  provisions 
in  nuclear  power  plants. 

I.  Standardized  Nuclear  Plants- 
Consider  proposed  NRC  policy 
statement  and  topics  important  to  the 
execution  of  this  policy. 

J.  NAfSS  i4c//v/7yes— Briefing  by  NRC 
representatives  regarding  NMSS 
activities  and  items  of  mutual  interest. 

K.  Control  Room  Habitability — 
Discuss  the  NRC  effort  to  evaluate  and 
improve,  as  necessary,  control  room 
habitability  in  nuclear  power  plants. 
L.  Nuclear  Power  Plant  Auxiliary 
Systems — Discuss  NRC  review  and 
evaluation  of  chilled  water  systems  in 
nuclear  power  plants. 

M.  Reactivation  of  Deferred  and 
Cancelled  Nuclear  Power  Plants — 
Briefing  by  representatives  of  NRC  Staff 
regarding  factors  to  be  considered  in 
reactivation  of  nuclear  power  plants 
whose  construction  and  licensing  has 
been  deferred  or  cancelled. 

N.  Anticipated  ACRS  Activities — 
Discuss  anticipated  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 
•O.  Activities  of  ACRS  Members— 
Discuss  non-ACRS  activities  of  ACRS 
members  and  their  impact  on  the 
Committee  function. 

*P.  New  ACRS  Members— Discuss 
qualifications  of  candidates  proposed  as 
nominees  for  appointment  to  the 
Committee. 

August  7-9. 1986— Agenda  to  be 
announced. 


September  11-13. 1986 — Agenda  to  be 

announced. 

Dated:  June  11, 1986. 
John  C.  Hoyle. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  86-13544  Filed  6-13-86;  8:45  am| 

BILLINQ  COOE  7SM-01-M 

(Docket  No.  50-322-OL-3;  ASLBP  No.  86- 
533-01-OL] 

Long  Island  Lighting  Co.; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972. 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  §§  2.105,  2.700.  2.702, 
2.714.  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding: 

Long  Island  Lighting  Company. 

Shoreham  Nuclear  Power  Station, 

Unit  1.  Construction  Permit  No.  CPPR- 

95. 

This  Atomic  Safety  and  Licensing 
Board  is  being  designated  pursuant  to 
the  provisions  of  a  Memorandum  and 
Order  issued  by  the  Commission  on  June 
6, 1986  regarding  motions  from  the 
Applicant  and  Interveners  concerning 
htigation  of  emergency  planning 

exercise  results.  CLl-86-11,  23  NRC 

(1986).  In  its  Order  the  Commission 
directed  the  immediate  initiation  of  the 
exercise  hearing  lo  consider  evidence 
which  Interveners  might  wish  to  offer  to 
show  that  there  is  a  fundamental  flaw  in 
Applicant's  emergency  plan. 

The  Board  is  comprised  of  the 
following  Administrative  Judges: 

Morton  B.  Margulies,  Chairman.  Atomic 
Safety  and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555 

Jerry  R.  Kline,  Atomic  Safely  and  Licensing 
Board  Panel,  U.S.  Nuclear  Regulaotry 
Commission,  Wastiington.  DC  20555 

Frederick  |.  Shon.  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulaotry  Commission.  Washington.  DC 
20555 
Issued  at  Bethesda.  Maryland,  this  10th  day 

of  June.  1986. 

B.  Paul  Colter.  |r.. 

Chief  Administrative  ludge.  Atomic  Safety 

and  Licensing  Board  Panel. 

(FR  Doc.  86-13545  Filed  6-13-86;  8:45  am] 

WLUMQ  CODE  7SM-01-M 


(Docket  Nos.  50-443-OL  and  S0-444-OL:. 
(Off Site  En>*rg«ncy  Planning)] 

Public  Service  Co.  of  New  Hampshire 
et  ai.  (Seabrook  Station,  UniU  1  and  2): 
Oral  Argument 

Notice  is  hereby  given  that,  in 
accordance  with  the  Appeal  Board's 
order  of  June  9, 1986,  oral  argument  on 
the  appeal  of  Francis  X.  Bellotti, 
Attorney  General  of  Massachusetts, 
from  portions  of  the  Licensing  Board's 
April  29. 1986  memorandum  and  order 
will  be  held  at  9:30  a.m.  on  Wednesday. 
June  IJB.  1986,  in  the  NRC  Publich 
Hearing  Room,  Fifth  Floor,  East-West 
Towers  Building.  4350  East-West 
Highway.  Bethesda.  Maryland. 

Dated:  June  9, 1986. 

For  the  Appeal  Board. 
C.  lean  Shoemaker, 
Secretary  to  the  Appeal  Board. 
[FR  Doc.  86-13546  Filed  6-13-86;  8:45  am| 

BILUNQ  CODE  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-23311;  File  No.  SR-AMEX- 
86-1S] 

Self-Regulatory  OrganizAlon's 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc^ 
Relating  to  an  Institutional  index 
Option  (XII) 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  May  30, 1986  the  American  Stock 
Exchange.  Inc.  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  L  IL 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
orgatiizations.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 
L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Ameican  Stock  Exchange,  Ina 
("Amex"  or  "Exchange")  proposes  to 
introduce  a  new.  European-style  broad 
market  index  option  contract.  The 
provisions  of  the  Exchange  Constitution 
and  of  all  rules  and  policies  of  the 
Exchange,  particulariy  Section  11  of  the 
Exchange  rules  governing  stock  index 
options,  shall  apply  to  the  proposed 
European-style  contract.  In  addition,  the 
following  rule  changes  are  proposed. 
Italics  indicate  material  proposed  to  be 
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added;  (brackets^  indicate  materia) 
proposed  to  be  deleted. 

RuJe  900  C.  Applicability  and 
Definitions 

(a)  No  change. 

(b)  Definitions— The  following  terms 
as  used  in  the  Rules  in  this  Section  shall, 
unless  the  context  otherwise  indicates, 
have  the  meanings  herein  specified: 

(1H17)  No  change. 

(18)  American  Style  Option — The 
term  "American  style  option  "  means  an 
option  contract  that  can  be  exercised  at 
any  time  prior  to  its  expiration  pursuant 
to  the  rules  of  The  Options  Clearing 
Corporation. 

(19)  European  Style  Option— The  term 
"European  style  option" means  an 
option  contract  that  can  be  exercised 
only  at  its  expiration  pursuant  to  the 
rules  of  The  Options  Clearing 
CorporaUoa.  ^  ^     ^ 
«        •        •        •        ♦ 

Rule  901  C  Designation  of  Stock  Index 
Options 

(a)  The  Exchange  may  from  time  to 
time  approve  for  listing  and  trading  on 
the  Exchange  American  style  and 
European  style  put  option  contracts  and 
call  option  contracts  in  respect  of 
underlying  stock  index  groups 
comprised  of  5  or  more  underlying 
stocks;  provided  that  if  stocks  traded  on 
the  Exchange  constitute  10%  or  more  of 
the  total  market  value  of  all  of  the 
underlying  stocks  included  hi  a  stock 
index  group  such  group  must  consist  of 
not  less  than  50  underlying  stocks;  and 
provided  further  that  if  the  stock  index 
group  shall  consist  of  less  than  25 
underlying  stocks,  at  least  50%  of  the 
stock  index  group's  numerical  index 
value  must  be  accounted  for  by  stocks 
which  meet  the  criteria  and  guidelines 
set  forth  in  Rule  915  and  none  of  such 
underlying  stocks  may  be  stocks  which 
are  traded  on  the  Exchange. 

(bHc)  No  change. 

•        *        *        •        • 

-  Rule  904  C.  Position  Limits 

(a)  No  change. 

(b)  With  respect  to  American  style 
options  on  (each)  a  broad  stock  index 
group,  the  Exchange  shall  establish  (and 
may  change  from  time  to  time)  a 
position  limit  which  shall  not  exceed 
10,000  contracts  on  the  same  side  of  the 
market.  With  respect  to  European  style 
options  on  a  broad  stock  index  group, 
the  Exchange  shall  establish  a  position 
limit  which  shall  not  exceed  15,000 
contracts  on  the  same  side  of  the 
market. 


Rute  918  C.  Trading  Rotations,  Halts 
and  Suspensions 

[a\-{c)  No  change. 

(.01H03)  No  change. 

(.04)     l(Reserved)]  In  the  case  of 
European  style  options  on  a  broad  stock 
index  group,  an  opening  trading  rotation 
shall  commence  at  or  as  soon  as 
practicable  after  9:30  a.m. 

(.05)    No  diange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  propo^d  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  introduce  a 
new  European-style  broad  market  stock 
index  option,  the  Institutional  Index 
Option  (XII).  The  XII  is  to  be  composed 
of  the  75  stocks  most  favored  by 
institutional  investors,  as  determined  by 
the  dollar  value  of  shares  held  by  such 
investors. 

The  Exchange  proposes  to  determine 
which  stocks  are  to  be  included  in  the 
Institutional  Investor  Index  by 
reviewing  filings  submitted  to  the 
Securities  and  Exchange  Commission 
pursuant  to  section  13(f)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  13f-l  promulgated  thereiinder.  and 
selecting  the  75  stocks  which  constitute 
the  largest  total  institutional  dollar 
holdings.  Any  XII  component  stocks 
must  be  held  by  at  least  200  of  the 
approximately  800  reporting  institutions, 
and  such  stocks  must  have  traded  a 
minimum  of  7,000,000  shares  per  quarter 
during  the  preceding  two  calendar 
quarters  prior  to  inclusion  in  the  Index. 
These  selection  parameters  are  intended 
to  ensure  the  XII  will  closely  track  the 
investment  portfolios  of  institutional 
money  managers. 

The  13(f)  institutional  reports  are 
made  publicly  available  as  received 
from  the  reporting  institutions.  The 
Exchange  will  obtain  and  review 
summaries  of  the  data  included  in  the 
reports  and  make  placements  of 


component  stocks  quarterly,  as 
necessary,  to  conform  with  the  criteria 
set  forth  in  the  preceding  paragraph.  A 
stock  shall  not  be  replaced,  however, 
unless  the  following  conditions  are  met: 
If  a  current,  component  XII  stock  is  no 
longer  among  the  75  largest  dollar 
holdings  of  the  reporting  institutional 
investors,  the  dollar  holdings  of  the 
replacement  stock  must  exceed  the 
dollar  holdings  of  the  stock  to  be 
replaced  by  5%  or  more.  Otherwise,  no 
replacement  will  be  made.  However,  a 
stock  shall  be  replaced  if  it  trades  less 
than  7,000,000  shares  per  quarter  in  each 
of  the  preceding  two  calendar  quarters. 
Any  changes  in  the  component  stocks 
shall  not  be  made  effective  until  the 
business  day  following  the  next  option 
expiration  after  a  new  list  of  Index 
stocks  has  been  prepared.  For  example, 
any  changes  to  the  list  of  component 
stocks  determined  during  the  first  week 
in  June  would  become  effective  on  the 
first  business  day  after  the  expiration  of 
June  contracts.  Any  changes  to  the  list 
of  component  stocks,  however,  shall  be 
announced  as  soon  as  such  changes  are 
determined. 

The  Exchange  proposes  that  the  XII 
be  calculated  as  a  market-weighted 
index,  and  that  the  XII  be  a  European- 
style  option  exerciseable  only  at 
expiration.  In  addition,  pursuant  to 
current  Rule  903C.  the  Exchange 
proposes  to  list  up  to  four  near-term 
consecutive  expiration  months  and  not 
more  than  four  calendar  months  with 
three-month  intervals  on  the  March 
cycle.  It  is  also  proposed  that  position 
limits  be  established  not  in  excess  of 
15,000  contracts  on  the  same  side  of  the 
market.  Finally,  XII  options  are  to 
commence  trading  at  or  as  soon  as 
practicable  after  9:30  a.m. 

The  proposed  changes  are  consistent 
with  the  requirements  of  the  Securities 
Exchange  Act  of  1934  ("1934  Act")  and 
the  rules  and  regulations  thereunder 
applicable  to  the  Exchange  by  providing 
for  a  stock  index  options  contract  to 
mirror  the  investment  holdings  of 
institutional  investors.  Therefore,  the 
proposed  rule  changes  are  consistent 
with  section  6(b)(5)  of  the  1934  Act. 
which  provides  in  pertinent  part  that 
the  rules  of  the  Exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  the  investing  public. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  enhance  competition 
with  certain  stock  index  options  traded 
on  other  options  exchanges. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others. 

The  New  Products  Committee,  a 
committee  of  the  AMEX  Board  of 
Governors  has  endorsed  the  proposed 
rule  change. 

No  written  comments  were  either 
solicited  or  received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Coiiimission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  02549.  Copies  of  the 
submission,  ail  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  7. 1986. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  |une  9. 1986. 
Shirley  E.  HoUis, 
Acting  Secretary. 
|FR  Doc.  86-13543  Filed  6-13-W:  6:45  am| 
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[Release  No.  IC-15137;  FHe  No.  811-36S2I 

Build  America  Government  Securities 
Trust;  Notice  of  Application 

June  6. 1986. 

Notice  is  hereby  given  that  Build 
America  Government  Securities  Trust 
("Applicant").  320  North  Meridian 
Street.  Indianapolis.  Indiana  46204. 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end  diversified  management 
investment  company,  filed  an 
application  on  January  30, 1986,  for  an 
order  of  the  Commission  pursuant  to 
section  8(f)  of  the  Act.  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company. 

According  to  the  application,  on  June 
28. 1985,  Applicant  notified  all  of  its 
unitholders  by  letter,  that  the  trustees  of 
Applicant  had  decided  on  June  21, 1965, 
to  redeem  all  of  the  remaining 
outstanding  units  of  beneficial  interest 
of  Applicant  owned  by  investors  and  to 
cease  its  activities  as  a  public 
investment  company.  Applicant  states 
that  as  of  July  14. 1985,  380,965.67  shares 
of  beneficial  interest,  or  $1.00  per  share, 
were  outstanding.  Applicant  further 
states  that  the  Trustees  instructed  First 
Pennsylvania  Bank,  N.A.  not  to  accept 
further  deposits  from  existing 
unitholders  into  their  accounts.  On  July 
15, 1985,  a  final  redemption  distribution 
of  the  net  asset  value,  as  defined  in  the 
Trust  Indenture,  of  each  unitholder's 
account  was  effected  by  mailing  a  check 
or  %vire  transfer  to  such  unitholder  in  the 
amount  of  such  net  asset  value. 
Applicant  states  that  at  the  time  of  filing 
this  application  it.has  no 
securityholders. 

Applicant  states  that  cash  income  in 
the  amount  of  $2,272.6a  the  only 
remaining  asset  of  Applicant,  has  been 
retained  by  Applicant  at  the  time  of  this 
filing  in  order  to  pay  processing  costs  of 
year-end  Federal  Forms  1099  of  the 
Internal  Revenue  Service.  Applicant 
represents  that  such  assets  will  not  be 
invested  in  any  securities. 

Applicant  states  that  it  owes  Fund/ 
Plan  Services,  Inc.  the  amount  of 
$3,518.83  for  winding-up  expenses  and 
that  all  expenses  related  to  liquidation 
and  winding-up  the  affairs  of  Applicant 
incurred  by  Fund/Plan  Services,  Inc. 
shall  be  paid  by  "The  Fund,  Inc^ 
Applicant's  adviser. 

Applicant  represents  that  it  does  not 
propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs,  is  not  a 
party  to  any  litigation  or  administrative 
proceeding,  and  has  not  within  the  past 
18  months  transferred  any  of  its  assets 
to  a  separate  trust. 


Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  June  26. 1988.  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Shirley  E.  HoUIb, 

Acting  Secretary. 

[FR  Doc.  88-13539  Filed  6-13-88;  8:45  am| 
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[Rttoese  No.  10-15136;  RIe  No.  S1 1-22521 

RfKHnic  Investment  Fund  Inc.,  Notice 
of  Application 

June  6. 1986. 

Notice  is  hereby  given  that  Finomic 
Investment  Fund  Inc.  ("Aplicant"),  2600 
InterFirst  Plaza,  1100  Louisiana, 
Houston,  Texas  77002,  filed  an 
application  on  May  30. 1986.  pursuant  to 
section  8(f)  of  the  Investment  Company 
Act  of  1940  ("Act")  for  an  order  of  the 
Commission  declaring  that  Applicant 
has  ceased  to  be  an  investment 
company.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below,  and  to  the 
Act  and  rules  thereunder  for  the  text  of 
the  applicable  provisions  thereof. 

According  to  the  application. 
Applicant  registered  under  the  Act  on 
December  21, 1971  and  filed  a 
registration  statement  pursuant  to 
secton  8(b)  of  the  Act  on  the  same  date. 
Also  on  December  21, 1971.  AppUcant 
filed  a  registration  statement  pursuant  to 
the  Securities  Act  of  1933  registering 
1,000,000  shares  of  common  stock  and 
commenced  a  public  offering  of  its 
shares  on  June  6. 1972.  , 

Applicant  states  that  by  special 
meeting  on  February  11. 1986,  its  Board 
of  Directors  adopted  a  Plan  of 
Liquidation  and  Dissolution  ("Plan").  On 
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April  8, 1986,  a  special  meeting  of  the 
Applicant's  shareholders  was  held  at 
which  the  shareholders  approved  by  a 
vote  in  excess  of  two-thirds  the 
liquidation  and  dissolution  of  Applicant 
pursuant  to  the  Plan.  Articles  of 
Drssolution  were  filed  with  the 
Secretary  of  the  State  of  Texas  on  April 
30.1986. 

As  of  March  31. 1986,  there  were 
379,066.210,  of  Applicant's  shares 
outstanding  with  a  net  asset  value  of 
$2,645,882.15  in  the  aggregate  and  $6.98 
per  share.  Immediately  preceding  the 
liquidation,  the  Applicant's  portfolio 
consisted  of  stock  and  $1,904,881.94 
cash.  All  of  the  stock  was  sold  through 
brokers  or  market  makers  at  no  less 
than  market  value  on  the  date  of  sale. 
On  or  about  April  15, 1986.  Applicant 
distributed  $2,582,714.48  in  cash  to  the 
shareholders  in  complete  redemption  of 
their  shares.  Each  shareholder  received 
$6.90  per  share  representing  the  net 
asset  value  per  share  on  the  distribution 
date. 

Applicant  states  that  at  the  time  of  the 
filing  of  the  application,  it  has  not 
retained  any  assets,  there  are  no  debts 
or  other  habilities  outstanding,  and  it 
has  no  shareholders.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding  and  is  not  now  engaged  nor 
does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of 
Applicant's  affairs. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may.  not  later 
than  June  28. 1986.  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  addresses  stated  above. 
Proof  o£  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate]  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management;  pursuant  to 
delegated  authority. 
Shiriey  E  Mollis. 
Acting  Secretary. 
|FR  Doc.  86-13540  Filed  6-ia-86:  8:45  am) 
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IRelcsM  No.  151351 

Mosetey  Securities  Corporation;  Filing 
of  Application  and  Order  of  Temporary 
Exemption 

)une  6, 1986. 

Notice  is  hereby  given  that  Moseley 
Securities  Corporation,  formerly 
Moseley.  Hallgarten,  Estabrook  & 
Weeden,  Inc.  ( "Moseley")  has  filed  an 
Application  pursuant  to  section  9{c)  of 
the  Investment  Company  Act  of  1940, 15 
U.S.C.  80a-l.  el  seq.,  as  amended  (the 
"Act"),  for  an  order  permanently 
exempting  Moseley  and  any  company  of 
which  it  is  an  affiliated  person 
(collectively  the  "Applicants")  from 
section  9(a)  of  the  Act.  The  Applicants 
also  request  that  the  Commission  enter 
an  order  of  temporary  exemption  from 
the  prohibitions  of  section  9(a)  pending 
the  determination  of  the  Application  for 
permanent  exemption.  All  Interested 
persons  are  referred  to  the  Application 
on  file  with  the  Commission  for  a 
statement  of  the  representations  therein, 
pertinent  parts  of  which  are  summarized 
below. 

Moseley  is  registered  as  a  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934  (the  "Exchange  Act")  and  is 
a  member  firm  of  the  New  York  Stock 
Exchange,  Inc.  (the  "Exchange")  and 
certain  other  national  securities 
exchanges.  Moseley  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act"). 

Moseley  is  a  wholly-owned  subsidiary 
of  The  Moseley  Holding  Corporation, 
formerly  Moseley,  Hallgarten,  Estabrook 
&  Weeden  Holding  Corporation. 
Another  wholly-owned  subsidiary. 
Moseley  Capital  Management,  Inc. 
("MCM").  is  also  a  registered 
investment  adviser  under  the  Advisers 
Act.  Among  other  things,  MCM  serves 
■AS  the  investment  adviser  and  manager 
of  certain  open-end  investment 
companies  registered  under  the  Act  (the 
"Funds").  MCM  is  the  sole  owner  of  the 
Funds  distributor,  ITB  Distributors.  Inc.. 
and  a  50%  owner  of  Wariick  &  Baker. 
Inc..  also  a  registered  investment 
adviser. 

In  addition.  Moseley  has.  beginning  in 
1977.  acted  as  depositor  or  co-depositor 
of  successive  series  of  certain  unit 
investment  trusts  registered  under  the 
Act,  including  the  Massachusetts  Tax 
Exempt  Unit  Trust,  Multistate  Tax 
Exempt  Unit  Trust,  Empire  State 
Municipal  Exempt  Trust.  Puerto  Rico 
Total  Tax  Exempt  Income  Trust.  The 
Telephone  Exchange  Fund — AT&T 
Shares  and  the  Municipal  Insured 
National  Trust  (collectively,  the 
'Trusts"). 


At  the  present  time,  the  aggregate 
number  of  certificate  holders  in  the 
Trusts  exceeds  145.150. 

Mr.  Eliot  J.  Robinson  ("Robinson  ") 
joined  Moseley  as  an  investment  broker 
in  its  Boston  office  in  1974,  and 
subsequently  became  an  officer  and 
Director  of  Moseley.  Prior  to  joining 
Moseley.  Robinson  was  a  defendant  in 
an  action  entitled  SEC  v.  Shapiro,  et  al.. 
72  Civil  Action  269  (U.S.D.C.  S.D.N.Y.). 
The  Complaint  alleged,  inter  alia,  that 
Robinson  had  violated  the  anti-fraud 
provisions  of  the  securities  laws.  On  or 
about  May  12. 1972.  Robinson  consented 
to  a  final  judgment  of  permanent 
injunction  (the  "Injunction")  and  order 
of  disgorgement,  without  admitting  or 
denying  the  allegations  of  the 
Complaint,  which  injunction  enjoined 
him  from:  (1)  Employing  any  device, 
scheme  or  artifice  to  defraud;  (2)  making 
any  untrue  statement  of  a  material  fact 
or  omitting  to  state  a  material  fact 
necessary  in  order  to  make  the 
statements  made,  in  the  light  of  the 
circumstances  under  which  they  were 
made,  not  misleading;  or  (3)  engaging  in 
any  act.  practice  or  course  of  business 
which  operates  or  would  operate  as  a 
fraud  or  deceit  upon  any  person,  in 
connection  with  the  offer,  sale  or 
purchase  of  common  stock  of  Harvey's 
Stores,  Inc.  or  any  other  security. 

To  the  extent  it  may  be  applicable 
herein,  section  9(a)  of  the  Act 
disqualifies  any  person  or  any  company 
with  which  such  person  is  affiliated, 
from  acting  in  the  capacity  of  employee, 
officer,  director,  member  of  any 
advisory  tward.  investment  adviser,  or 
depositor  for  any  registered  investment 
company,  or  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  unit  investment 
trust  or  registered  face-amount 
certificate  company  if  such  person  is  by 
reason  of  any  misconduct  permanently 
or  temporarily  enjoined  by  any  court  of 
competent  jurisdiction  from  engaging  in 
or  continuing  any  conduct  or  practice  in 
connection  with  any  such  activity  or  in 
connection  with  the  purchase  or  sale  of 
any  security. 

By  reason  of  being  an  employee, 
officer  and  Director  of  Moseley. 
Robinson  is  an  affiliated  person  of 
Moseley  within  the  meaning  of  the  Act. 
MCM.  Wariick  &  Baker.  Inc.  and  ITB 
Distributors,  Inc.  are  affiliated 
companies  of  Moseley. 

Section  9(c)  of  the  Act  provides  that, 
upon  application,  the  Commission  shall 
grant  an  exemption  from  the  provisions 
of  section  9(a)  either  unconditionally  or 
upon  an  appropriate  temporary  or  other 
conditional  basis  if  it  is  established  that 
the  prohibitions  of  section  9(a).  as 


applied  to  the  applicants  are  unduly  or 
dsiproportionately  severe  or  that  the 
conduct  of  such  applicants  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  such  application. 

In  support  of  the  present  Applicant, 
the  Applicants  state  that: 

(a)  The  Injunction  against  Robinson 
was  issued  in  1972,  fourteen  years  ago 
and  two  years  prior  to  Robinson's 
employment  by  Moseley. 

(b)  A  similar  exemption  was 
previously  granted  to  Robinson's  prior 
employer.  Wood,  Struthers  &  Winthrop, 
Inc.,  by  Order  dated  June  19, 1972  (See 
Investment  Company  Act  Release  Nos. 
7199  and  7233). 

(c)  On  May  30. 1980.  the  Commission 
pursuant  to  delegated  authority  issued 
an  Order  pursuant  to  Rule  19h-l(d)  of 
the  Exchange  Act  permitting  Robinson 
to  become  ■  Director  of  Moseley  and  an 
allied  member  of  the  Exchange. 

(d)  At  all  times  since  his  employment 
with  Moseley,  Robinson  has  been 
engaged  in  sales  and  marketing 
activities  in  Moseley's  Boston  office.  At 
no  time  has  Robinson  been  engaged  in 
any  activity  relating  to  the  performance 
of  investment  advisory  services  by 
Moseley,  or  in  any  activities  where 
Moseley  has  acted  as  a  depositor  or  co- 
depositor  of  a  registered  unit  investment 
trust  or  as  a  principal  underwriter  for 
any  registered  openend  investment 
company  or  any  registered  unit 
investment  trust. 

(e)  At  the  present  time,  the  aggregate 
number  of  certificateholders  of  the 
Trusts  exceeds  145.1^.  If  Moseley  were 
unable  to  act  as  a  depositor  or  co- 
depositor  for  the  various  series  of  the 
Trusts,  the  investment  and 
administrative  functions  of  the  Trusts, 
and  the  secondary  market  for  the  units 
of  the  Trusts  maintained  by  Moseley, 
would  be  disrupted  to  the  detriment  of 
the  Trusts  and  the  certificateholders, 
and  the  certificateholders  of  each  of  the 
Trusts  could  not  be  assured  that  any 
new  depositor  or  co-depositor  would 
serve  under  the  same  terms  and 
conditions  similar  to  those  under  which 
Moseley  serves,  or  would  maintain  a 
secondary  market  for  the  units  of  each 
of  the  Trusts  presently  maintained  by 
Moseley. 

(f)  The  prohibitions  under  section  9(a) 
of  the  Act.  which  result  in  the 
substantial  disruption  of  operations  of 
investment  and  administrative 
operations  of  the  Trusts  and  to  the 
secondary  market  for  the  units  of  the 
Trusts,  are  unduly  and 
disproportionately  severe  in  relation  to 
the  Injunction  and  the  alleged  acts  and 
practices  complained  of  by  the 
Commission  in  the  aforementioned  civil 


action.  Moreover,  no  conduct  of  Moseley 
has  been  such  as  to  make  it  against  the 
public  interest  to  grant  the  relief 
requested  herein. 

Notice  is  given  that  any  interested 
party  may,  not  later  than  fuly  7. 1988.  at 
5:30  p.m..  submit  to  the  Commission  in 
writing  a  request  for  a  hearing  on  the 
matter  accompanied  by  a  statement  as 
to  the  nature  of  his  interest,  the  reason 
for  such  request  and  the  issues  of  fact  or 
law  proposed  to  be  controverted,  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Kevin  ).  Moynihan,  General 
Counsel.  Moseley  Securities 
Corporation.  One  New  York  Plata,  New 
York,  New  York.  10004.  Proof  of  such 
service  (by  Affidavit  or.  in  the  case  of  an 
attorney,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  At 
any  time  after  said  date,  as  provided  in 
Rule  0-5  of  the  Rules  and  Regulatiorw 
promulgated  under  the  Act,  an  Order 
disposing  of  the  Application  herein  may 
be  issued  by  the  Commission  upon  the 
basts  of  the  information  stated  in  said 
Application  unless  an  order  for  hearing 
upon  said  Application  shall  be  issued 
upon  request  or  upon  the  Conunisaion's 
own  motion.  Persons  who  request  a 
hearing  or  advice  as  to  whether  a 
hearing  is  ordered  will  receive  notice  of 
further  developments  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponement  thereof. 

The  Commission  has  considered  the 
matter  and  the  Application  for 
exemption  pending  final  determination 
of  the  matter  by  the  Commission  and 
finds  that  the  conduct  of  the  Applicants 
has  been  such  as  not  to  make  it  against 
the  public  interest  or  protection  of 
investors  to  grant  Applicants' 
Application  for  exemption  from  the 
provisions  of  section  9(a)  of  the  Act 
pending  final  determination  by  the 
Commission  of  the  Application  which  is 
the  subject  of  this  Notice. 

Accordingly,  it  is  ordered,  pursuant  to 
section  9(c)  of  the  Act,  that  the 
Application  of  Moseley  and  affiliated 
companies  for  exemption  from  the 
provisions  of  section  9(a)  of  the  Act 
pending  firwl  determination  by  the 
Commission  of  the  Application  which  is 
the  subject  of  this  Notice,  insofar  as  any 
ineligibility  to  serve  or  act  in  the 
capacities  enumerated  in  such  Section 
arises  out  of  the  injunction  referred  to  in 
this  Notice,  be  and  is  hereby  granted, 
effective  forthwith. 


By  the  Commission. 
Shirley  E.  Hoins. 
Acting  Secreiary. 

[FR  Doc.  86-13542  Filed  6-13-86;  &45  am| 
BRJJNG  CODE  M1»-«l-« 

[RelMse  f4o.  IC--I5138:  Fll«  Na  S12-63611 

Thomson  McKinnon  GlotMil  Trust  et  al.; 
Application  for  an  Order  Amending  a 
Previous  Order 

June  6. 19B6. 

Notice  is  hereby  given  that  Thomson 
McKinnon  Global  Trust  ("Global"). 
Thomson  McKinnon  Investment  Trust 
("Investment")  and  Thomson  McKinnon 
Securities,  Inc.  ("Thomson") 
(collectively.  "Applicants").  One  New 
York  Plaza.  New  York.  N.Y.  10004.  filed 
an  application  on  April  25, 1986  for  an 
order  amending  a  previous  order 
(Investment  Company  Act  Release  No. 
13877,  April  la  1984)"("Original  Order"). 
The  Original  Order,  pursuant  to  section 
6(c)  of  the  Investment  Company  Act  of 
1940  ("Act"),  exeaipted  Investment  from 
the  provisions  of  section  2(aK32), 
2(a)(35),  22(c)  and  22(d)  of  the  Act  and 
Rules  220-1  and  22d-l  thereunder  to  the 
extent  necessary  to  permit  Investment  to 
assess  a  contingent  deferred  sales 
charge  on  redemptions  of  its  initial  and 
future  series  of  shares,  and  to  permit 
Investment  to  waive  the  contingent 
deferred  sales  charge  in  certain  cases. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
made  therein,  which  are  summarized 
below,  and  to  the  Act  for  the  text  of  the 
relevant  provisions  thereof. 

Applicants  state  that  Investment  is  an 
open-end,  diversified  aeries  investment 
company  which  is  organized  as  a 
Massachusetts  business  trust  and 
registered  under  the  Act.  Investment  at 
present  consists  of  six  series  (each  such 
series  hereinafter  to  be  referred  to  as 
"Investment  Fund"  and  collectively  as 
the  "Investment  Funds")  with  differing 
investment  objectives  and  strategies. 
Applicants  further  slate  that  Global  is 
an  open-end,  diversified  investment 
company  which  is  organized  as  a 
Massachusetts  business  trust  and  it  filed 
a  registration  statement  under  the  Act 
on  March  13, 1986.  Applicants  intend 
that  Global  will  have  a  single  portfolio 
although  its  Trust  Agreement  dated 
February  7, 1986,  permits  the  Trustees  to 
establish  one  or  more  additional  series 
(each  such  series  hereinafter  to  be 
referred  to  as  "Global  Fund"  and 
collectively  as  the  "Global  Funds")  and 
also  gives  the  Trustees  the  power  to 
convert  each  Global  Fund  into  an 
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Investment  Fund  without  shareholder 
approval  if.  under  federal  tax  laws  each 
Global  Fund  would  continue  to  be 
treated  as  a  separate  tax  entity  and  if 
the  conversion  could  be  accomplished 
as  a  tax-free  reorganization. 

Applicants  state  that  Thomson  is  the 
distributor  and  principal  underwriter  of 
Investment  and  Global.  Thomson  is  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934  and  is  a 
wholly-owned  subsidiary  of  Thomson 
McKinnon  Inc.,  a  holding  company        ^^ 
which,  through  its  subsidiaries,  is 
engaged  primarily  in  providing 
customers  with  a  wide  variety  of 
Hnancial  services  in  connection  with 
securities,  commodities,  options, 
corporate  and  public  finance  and  related 
fields.  The  application  has  been  filed  by 
Applicants  on  behalf  of  themselves  and 
other  registered  investment  companies 
to  be  organized  with  Thomson  or  a 
corporate  affiliate  of  Thomson  as 
principal  underwriter  and/or  investment 
adviser  (such  companies  to  be  referred 
to  as  "Subsequent  Companies"). 
Applicants  further  state  that  it  is 
contemplated  that  these  Subsequent 
Companies  would  be  open-end 
investment  companies  organized  as 
Massachusetts  business  trusts  with  one 
or  more.series  (each  portfolio 
represented  by  such  a  series,  will  be 
referred  to  as  a  "Subsequent  Fund"  and 
collectively  the  "Subsequent  Funds"). 
Each  Investment  Fund.  Global  Fund  and 
Subsequent  Fund  is  sometimes 
hereinafter  referred  to  as  a  "Fund"  and 
collectively  as  the  "Funds". 

Applicants  state  that,  as  noted  above. 
Investment  has  already  received  an 
exemptive  order  from  the  Commission 
permitting  Investment  to  implement  the 
contingent  deferred  sales  charge 
described  below.  Applicants  also  state 
that  but  for  the  fact  that  the  initial  Fund 
of  Global  and  each  Subsequent  Fund 
being  organized  as  a  separate  registered 
investment  company  rather  than  as  an 
Investment  Fund  because  of  federal 
income  tax  considerations,  such 
exemptive  order  would  be  applicable  by 
its  terms  to  such  Funds. 

According  to  the  application. 
Investment  is  a  no-load  fund  and 
currently  pays  (and  it  is  proposed  that 
Global  and  any  Subsequent  Company 
would  pay)  Thomson,  the  distributor,  a 
distribution  fee  with  respect  to  each 
Fund  equal  to  a  maximum  of  1.0%  per 
annum  of  the  lesser  of  (i)  aggregate 
investments  made  in  the  Fund  or  (ii)  the 
Fund's  average  daily  net  assets. 

The  Applicants  state  that  pursuant  to 
the  Original  Order,  Investment  currently 
imposes  and  Global  and  the  Subsequent 
Companies  propose  to  impose,  a 
deferred  sales  charge  as  follows;  The 


charge  is  imposed  by  Investment  (and 
will  be  imposed  by  Global  and  the 
Subsequent  Companies)  if  an  investor 
redeems  an  amount  which  causes  the 
current  value  of  the  investor's  account 
in  a  Fund  to  fall  below  the  total  dollar 
amount  of  purchase  payments  during  the 
past  five  years,  except  that  no  sales 
charge  is  imposed  if  the  shares 
redeemed  have  been  acquired  through 
the  reinvestment  of  dividends  or  capital 
gains  distributions  or  if  the  amount 
redeemed  is  derived  from  increases  in 
the  value  of  the  investor's  account 
above  the  amount  of  purchase  payments 
during  the  past  five  years.  Where  a 
contingent  deferred  sales  charge  is 
imposed  by  Investment  (or  by  Global 
and  the  Subsequent  Companies),  the 
amount  of  the  charge  will  depend  on  the 
number  of  years  since  the  investor  made 
the  purchase  payment  from  which  an 
amount  is  being  redeemed,  according  to 
the  following  table: 


Years  since  purchase 
paymant  mada 


First 

Second.. 

■nwd 

Fount) .._ 

Fiflh 

Sixth. 


Conkngant  deferred  sates 

charge  as  a  percenuge  o) 

amount  redeemed 


Applicants  further  state  that  currently, 
shares  of  any  Investment  Fund  may  be 
exchanged  for  shares  of  any  other 
Investment  Fund  on  the  basis  of  their 
respective  net  asset  values  and  without 
incurring  a  contingent  deferred  sales 
charge.  Shares  of  the  Investment  Fund 
acquired  through  the  exchange  are 
deemed  to  have  been  purchased  at  the 
time  that  the  shares  of  the  Investment 
Fund  transferred  in  the  exchange  were 
purchased.  It  is  proposed  that  for  these 
purposes  shares  of  a  Global  Fund  or 
Subsequent  Fund  would  be  treated  like 
shares  of  an  Investment  Fund  and  vice 
versa;  that  is,  shares  of  any  other  Fund 
could  be  exchanged  for  shares  of  any 
Fund  on  the  basis  of  their  net  asset 
values  without  imposition  of  a 
contingent  deferred  sales  charge.  Shares 
of  a  Fund  acquired  through  exchange  of 
shares  of  another  Fund  would  be 
deemed  to  have  been  purchased  at  the 
time  or  times  that  the  exchanged  shares 
were  purchased  for  the  purpose  of 
determining  the  applicable  percentage  of 
contingent  deferred  sales  charge.  In 
determining  whether  a  contingent 
deferred  sales  charge  is  payable  and.  if 
so,  the  percentage  charge  applicable,  it 
is  assumed  by  Investment  (and  would 
be  assumed  by  Global  and  the 
Subsequent  Companies)  that  the 
purchase  payment  from  which  the 
redemption  is  made  is  the  earliest 


purchase  payment  (from  which  a 
redemption  has  not  already  been 
effected).  Any  contingent  deferred  sales 
charges  imposed  on  redemptions  of 
shares  of  Investment  are  paid  and 
charges  on  redemptions  of  shares  of 
Global  or  a  Subsequent  Company  are 
proposed  to  be  paid  to  Thomson  as 
principal  distributor  of  shares  of  the 
Investment  Funds,  the  Global  Funds  and 
the  Subsequent  Companies. 

The  application  states  that  the 
imposition  of  the  contingent  deferred 
sales  charge  will  be  waived  in  the 
following  circumstances:  (i) 
Redemptions  following  the  death  or 
disability,  as  defined  in  section  72(m)(7) 
of  the  Internal  Revenue  Code,  of  a 
shareholder  (including  one  who  owns 
the  shares  as  joint  tenant  with  his  or  her 
spouse),  provided  the  redemption  is 
requested  within  one  year  of  the  death 
or  initial  determination  of  disability:  (ii) 
any  partial  or  complete  redemption  in 
connection  with  certain  distributions 
from  Individual  Retirement  Accounts  or 
other  qualified  retirement  plans;  (iii) 
redemptions  by  the  Trustees,  officers 
and  any  employees  of  the  Applicants 
and  by  employees  of  Thomson,  the 
Applicants'  principal  underwriter,  or  of 
Thomson  McKinnon  Asset  Management 
Inc..  the  Applicant's  Investment 
manager  or  of  their  parent  corporation 
Thomson  McKinnon  Inc.  or  its  other 
(existing  and  future)  subsidiaries  or  of 
the  respective  sub-advisers  of 
Investment.  Global  or  each  Subsequent 
Company. 

Pursuant  to  section  6(c)  of  the  Act. 
Applicants  are  requesting  an  exemption 
from  sections  2(a)(32).  2(a)(35).  22(c)  and 
22(d)  and  Rules  22c-l  and  22d-l 
thereunder  to  the  extent  necessary  for 
Global  and  any  Subsequent  Company  to 
impose  a  contingent  deferred  sales 
charge  as  described  and  are  requesting 
further  that  the  Commission  amend  the 
Original  Order  to  the  extent  necessary 
for  Investment  to  impose  its  contingent 
deferred  sales  charge  and  to  treat 
exchanges  between  Funds  as  described. 

For  the  reasons  set* forth  in  the 
application  for  the  Original  Order,  the 
Applicants  assert  that  the  exemptions 
requested  are  appropriate  and  in  the 
public  interest,  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  Act.  Applicants  further  represent 
that  Investment.  Global  and  the 
Subsequent  Companies  will  fully 
disclose  in  their  prospectuses  and/or 
statements  of  additional  information  the 
types  of  transactions  for  which  the 
contingent  deferred  sales  charge  will  be 
waived. 

Notice  is  further  given  that  any 
interested  party  wishing  to  request  a 
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hearing  on  the  application  may,  not. later 
than  June.  1986,  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his/her  interest,  the 
reasons  for  the  request,  and  the  specific 
issue,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  g 
Washington.  D.C.  20549.  A  copy  of  the 
request  should  be  served  personally  or 
by  mail  upon  the  Applicants  at  the 
address  stated  above.  Proof  of  service 
(by  affidavit  or.  in  the  case  of  an 
attomey-at-Iaw,  by  certificate)  shall  be 
filed  with  the  request.  After  said  date, 
an  order  disposing  of  the  application 
will  be  issued  unless  the  Commission 
orders  a  hearing  upon  request  or  upon 
its  own  motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis, 
Acting  Secretary. 
[PR  Doc.  86-13541  Filed  6-13-86;  8:45  am) 

MLUNG  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

date:  Comments  should  be  submitted 
within  21  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Copies  of  forms,  request  for 
clearance.  (S.F.  63s).  supporting 
statements,  instructions,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 


FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer;  Richard 
Vizachero.  Small  Business 
Administration,  1441  L  Street  NW.. 
Room  200,  Washington,  DC  20416, 
Telephone;  (202)  653-8538 

OMB  Reviewer:  Patricia  Aronsson, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
budget.  New  Executive  Office 
Building.  Washington.  DC  20503. 
Telephone:  (202)  395-7231. 

Title:  Record  of  Hotline  Call 

Form  No.  SBA  266CO 

Frequency:  As  calls  are  received. 

Description  of  Respondents:  This  form  is 
used  to  record  information  supplied 
t>y  callers  who  suspect  fraud,  waste, 
abuse,  or  mismanagement  in  programs 
or  operations.  The  information  is 
evaluated  to  determine  investigative 
merit. 

Annual  Responses:  65 

Annual  Burden  Hours:  16.25 

Type  of  Request:  Extension 

Title;  Request  for  Information    v 
Concerning  Portfolio  Financing 

Form  No.  SBA  857 

Frequency:  Annually 

Description  of  Respondents:  An 
independent  confirmation  by  the 
financed  small  concern  of  the 
licensee's  financing  with  provision  for 
any  comments  by  the  small  concern. 

Aimual  Responses:  2.160 

Annual  Burden  Hours:  2,160 

Type  of  Request;  Extension. 

Title;  Financial  Institution  Confirmation 

Form  No.  SBA  860 

Frequency:  Annually 

Description  of  Respondents:  A 
confirmation  of  by  bank  or  other 
depository  of  licensee  activity. 

Annual  Responses:  1.500 

Annual  Burden  Hours:  750 

Type  of  Request;  Extension. 

Title:  Questionnaire  for  Section  503 
Development  Company 

Form  No.  SBA  1301 

Frequency:  On  occasion 

Description  of  Respondents:  This 
information  is  obtained  from  Certified 
Deveopment  Companies  and  is  used 
in  audit  of  Section  503  Development 
Company 
Annual  Responses:  90 
Annual  Burden  Hours:  180 

Type  of  Request:  Extension. 


Title:  Questionnaire  for  Company  Doing 
Business  with  a  Section  503 
Development  Company 

Form  No.  SBA  1302 

Frequency:  On  occasion 

Description  of  Respondents:  This 

information  is  obtained  from  Certified 
Development  Companies  and  is  used 
in  audit  of  Section  503  Development 
Company. 

Annual  Responses:  720 

Annual  Burden  Hours:  1,440 

Type  of  Request:  Extension. 

Dated:  June  9, 1986. 
Richard  Vizachero, 

Chief,  Administrative  Procedures  and 

Documentation  Section,  Small  Business 

Administration. 

[FR  Doc.  86-13442  Filed  6-13-86;  8:45  am) 

BtLUNG  CODE  (02S-«1-M 


DEPARTMENT  OF  STATE 

(Public  Notice  968] 

Determination  To  Autt)orize 
Continuation  of  Certain  Assistance  to 
Peru 

Pursuant  to  section  537  of  the  Foreign 
Assistance  and  Related  Programs 
Appropriations  Act.  1986  (Pub.  L.  99- 
190),  I  hereby  determine  and  report  that 
the  Government  of  Peru  is  sufficiently 
responsive  to  the  United  States 
Government  concerns  on  drug  control 
and  that  the  added  expenditures  of 
funds  for  that  country  are  in  the  national 
interest  of  the  United  States.  I  also 
hereby  report,  pursuant  to  section 
612(a)(1)  of  the  International  Security 
and  Development  Cooperation  Act  of 
1985  (Pub.  L.  99-83),  that  the 
Government  of  Peru  has  demonstrated 
substantial  progress  in  developing  a 
plan  that  will  establish  its  legal  coca 
requirements,  license  the  number  of 
hectares  necessary  to  produce  the  legal 
requirement,  and  eliminate  illicit  and 
unlicensed  coca  production. 

This  determination  shall  be  reported 
to  the  Congress  immediately  and  shall 
be  published  in  the  Federal  Register. 

Dated:  May  28, 1986. 
Michael  H.  ArmaccMt. 
Acting  Secretary  of  Slate. 
[FR  Doc.  86-13456  Filed  6-13-86:  8:45  am) 
SNJJNO  COK  4710-0«-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public  Convenl«>ce  and  Necessity  and  Foreign  Air  Carrier  Permits  nied  Under  Subpart  Q 
of  Department  of  Transportation's  Procedural  Regulations;  Week  Ended  June  6, 1986 

I  Subpart  Q  Applications 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  answer  period  DOT  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  oi  me 
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a4kipHon  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  procedings.  ISee  14 
CFR  302.1701  et.  seq.) 


Dale  Med 


June  2  196* 


Orion  I*  S«f«ic»  tne  (J/b/a  Onon  Air  c/o  Staphew L  GMmoA  Hmi  n  mntm.  GalMK)  a  Lambefloo.  lOO  Wisconsin  »»e.HW.  Wasfwyw.  °^J^ 
Awtcakon  at  Onon  LM  Setwe,  inc  d'b/a/  Onon  A«  puraani  «o  SuaaK  401  of  «»  Act  an*  Subpart  Q^rht  He»*bons  apptes  tor  <>t>oJ4iJ  ««««•  «  » 
^rtAcate  of  pubiK  convenefKe  and  mjrassrtr  authormng  *  to  angaga  m  sctwduted  foreign  air  transportation  o<  p.opert»  and  maU  b«»eon  the  pointa  ».  me 
Uinml  Slatas  and  the  poKits  m  Canadk 
Oe— r— C<|«i  >    Edmonton 

LouSMtte—ToroMO— Montreal  ' 

lndta«apo»»— Toronto— Montreal 
Oavton— Tennto— Mbnireal 

AOTkcations.  Mblions  to  Modl^  Scope  and  Aonian  iMy  bs  Bed  t>r  J""*  30. 1986. 


Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
|FR  Doc.  86-13535  Filed  6-13-fl6c  8:45  ami 
BiLuwGcoot  mn  ti  m  ■ 


Agreements  FOed  With  the  Department  of  Transportation  During  the  Weeic  Ending  June  6,  1986 
Answers  may  be  filed  within  21  days  from  the  date  of  filing. 


Date  Med 


June  2.  1966.. 
June  3.  1986... 
June  3.  1986.. 
June  3.  1966.. 
June  3.  1966.. 
June  3.  1966 
June  5.  1966. 
Juie  5.  1966. 


Docket  Mb. 


44085 

44072.  R-1-n-7. 

44074. 

44075.  R-»-R-10-. 

44076.  R-1-n-3 

44077.  R-1-R-2. — 
44080.  R-1-R-2 

1.  R-V-R-5 


Subiect 


Members  of  Intoiwrtoni  Mr  Tnnapett  Assooaian ......  So.  Afnca-lreland-UK  APEX  Fares 

Mmnboro  ol  lotanwtional  *m  Transport  Aiaooaion        ;  Expedited  Cargo  Composite  Resok*on».. 


Mombara  ol  hUemational  A»  Transport  Association 
Members  at  MamaMoaat  Aa  Transport  Asaocalion 
Members  ol  International  Ar  Tiaraport  Asaooaton 
Members  o»  International  Air  Transport  Association 
Members  o(  International  A»  Tiawaport  Association 


Qermany/W  Berhn-Japan  Fares- 
North  Atlantic  Cargo  Rates . 
TC3  Cargo  Resdutiora.. 
TC1  Cargo  Resolutions.. 
TC1  Commodify  Rates 


Members  ot  Mematanot  Aa  Tianaport  AaeocMon Ridieting  Amendmeatt 


Proposed 


June  1.  1968 
Jutfl.  1986. 

Ji^t.  taae. 

July  1.  1986. 
July  1.  1986. 
JMy  1.1988. 
July  1.  1986. 
Ml  \.  1986l 


PhylUs  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
|FR  Doc.  86-13534  Filed  6-13-86;  8:45  ami 

BIUING  COOC  4910-62-M 

Application  of  Galena  Air  Service,  Inc. 
for  Certificate  Authority  Under 
Subpart  Q 

AGENCY:  Department  of  Transportation. 
action:  Notice  of  order  to  show  canse, 
(Order  86-6-7)  docket  43234. 

summary:  The  Etepartment  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  Galena  Air 
Service  fit  and  awarding  it  a  certificate 
of  public  convenience  and  necessity  to 
engage  in  scheduled  interstate  and 
overseas  air  transjjortation. 

date:  Persons  wishing  to  file  objections 
shall  do  so  no  later  than  June  30. 1986. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
43234  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
Room  4107).  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  and  should  be 
served  upon  the  persons  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Dayton  Lehman.  Jr..  Office  of  Aviation 


Eaforcement  and  Proceedings  (C-70, 
Room  4116),  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW., 
Washington,  DC  2059a  (202)  426-7631. 

Dated;  |une  9. 1986. 
Matthew  V.  Scocoua. 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  86-13449  Filed  6-13-86:  8:45  am) 

BILLIttG  CODE  4>10-«3-M 


Federal  Highway  Administration 

Environmental  Impact  Statement:  City 
of  Chesapeake,  Virginia 

agency:  Federal  Highway 

Administration  (FHWA).  DOT. 

action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  City  of  Chesapeake,  Virginia. 
FOR  further  information  CONTACT: 
George  E.  Kirk,  Jr..  District  Engineer 
Federal  Highway  Administration.  P.O. 


Box  10045,  Richmond.  Virginia  23240- 
0045.  telephone  (804)  771-2380. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Virginia 
Department  of  Highways  (VDH&T).  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  four-lane  limited  access 
highway  in  the  City  of  Chesapeake  from 
0.68  miles  north  of  the  westbound  lane 
of  Route  58  at  Bowers  Hill  to  a 
connection  with  Interstate  Route  664  at 
the  City  of  Chesapeake/Oty  of  Suffolk 
Corporate  Limits.  The  length  of  the 
proposed  highway  is  4.13  miles.  The 
proposed  project  will  provide  easy  and 
rapid  access  to  -the  developing  areas  of 
the  Western  Branch  section  of 
Chesapeake:  facilitate  intercity  travel; 
and  close  the  gap  between  Interstate 
Route  664  and  the  Interstate  System 
south  of  Hampton  Roads. 

Alternatives  under  consideration 
include  (1)  taking  no  action  (no  build), 
(2)  mass  transit.  (3)  Transportation 
System  Management  (improving  existing 
streets),  and  (4)  build  alternatives. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State  and  local 


agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  No 
formal  scoping  meeting  is  planned  at 
this  time.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment.  Following  publication  of  the 
Draft  EIS,  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
concerning  this  proposed  action  and  the 
Draff  EIS  should  be  directed  to  the 
FHWA  at  the  address  provided  above. 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Research.  Planning  and 
Construction.  The  provisions  of 
Executive  Order  12372  regarding  State 
and  local  review  of  Federal  and 
Federally  assisted  programs  and 
projects  apply  to  this  program. 

Issued  on:  June  9, 1986. 
George  E.  Kirk,  Jr., 

District  Engineer,  Richmond,  Virginia. 
|FR  Doc.  86-13452  Filed  6-13-68;  8:45  am) 

BILUNG  COOE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

Petitions  for  Exemptions  From  the 
Vehicle  Theft  Prevention  Standard; 
General  Motors  Corp. 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Grant  of  petition  for  exemption. 

SUMMARY:  General  Motors  Corporation 
petitioned  the  agency  for  an  exemption 
from  the  marking  requirements  of  the 
vehicle  theft  prevention  standard  for  the 
Cadillac  Allante  and  Chevrolet  Corvette 
passenger  car  lines  for  model  year  1987, 
pursuant  to  the  provisions  of  section  605 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act.  The  agency  has 
determined  that  the  antitheft  device 
which  the  petitioner  intends  to  install  on 
those  lines  as  standard  equipment  is 
likely  to  be  as  effective  in  reducing  and 
deterring  motor  vehicle  theft  as  would 
compliance  with  the  parts  marking 
requirements  of  the  standard.  Therefore, 
the  agency  grants  the  petition. 
DATE:  The  exemption  granted  by  this 
notice  will  become  effective  beginning 
with  the  1987  model  year. 
SUPPLEMENTARY  INFORMATION:  On 
November  5, 1985,  General  Motors 
Corporation  (CM)  petitioned  the  agency 
for  an  exemption  form  the  parts  marking 
requirements  of  the  vehicle  theft 


prevention  standard  (49  CFR  Part  541), 
pursuant  to  section  605  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act.  On  January  7. 1986  (51  FR  706). 
NHTSA  published  an  interim  final  rule 
establishing  requirements  to  be  followed 
by  manufacturers  in  preparing  and 
submitting  petitions  for  exemption 
during  model  year  1987  (49  CFR  Part 
543).  GM  submitted  supplemental 
information  in  a  letter  dated  February  7, 
1986,  to  meet  the  requirements  of  Part 
543,  and  requested  an  exemption  for  the 
Cadillac  Allante  and  Chevrolet  Corvette 
car  lines.  The  agency  reviewed  the 
material  submitted  by  GM  with  its 
letters  and  concluded  that  GM  had  met 
the  requirements  for  petitions  in  §  543.5, 
as  of  February  11,  the  date  on  which  the 
last  GM  letter  was  received  by  the 
agency.  Accordingly,  the  120-day  period 
for  processing  GM's  petition  began  on 
that  date.  As  provided  by  §  543.7.  the 
processing  of  a  petition  does  not  begin 
until  the  petition  is  complete. 

In  its  petition,  GM  described  an 
antitheft  device  which  has  two  basic 
parts,  an  alarm  and  the  new  Vehicle 
Antitheft  System  (VATS).  The  antitheft 
device  is  activated  in  both  car  lines  by 
removing  the  key  from  the  ignition  and 
locking  the  driver's  door.  The  features  of 
the  alarm  system  vary  between 
convertible  and  non-convertible  models. 
For  model  year  1987,  the  Allante  will  be 
offered  as  a  convertible  while  the 
Corvette  will  be  sold  with  removable 
hardtop  panels  and  as  a  convertible. 
The  VATS  portion  of  the  device 
provides  the  starter  interrupt. 

The  agency  has  determined  that 
installation  of  GM's  device  in  the 
Allante  and  Corvette  lines  is  likely  to  be 
as  effective  as  these  lines'  compliance 
with  the  parts  marking  requirements  of 
Part  541  in  reducing  and  deterring 
vehicle  theft.  This  determination  is 
based  on  the  information  submitted  by 
GM  with  its  petition  and  on  other 
available  information.  The  agency 
believes  that  the  device  will  provide  the 
types  of  performance  listed  in 
§  543.6(a)(2),  i.e.,  promote  activation, 
attract  attention  to  unauthorized  entries, 
prevent  defeating  or  circumventing  of 
the  device  by  unauthroized  persons,  and 
prevent  operation  of  the  vehicle  by 
unauthorized  entrants. 

As  required  by  section  605(b)  of  the 
statute  and  Part  543.6(b),  the  agency 
also  finds  that  GM  has  provided  viable 
reasons  for  its  belief  that  the  antitheft 
device  will  reduce  and  deter  theft.  This 
conclusion  is  based  on  GM's  discussion 
of  VATS'  new  technology  which  utilizes 
the  ignition  key,  ignition  lock  cylinder, 
and  a  VATS  decoder  module.  VATS  is 
fully  functional  once  the  ignition  is 
turned  off  and  the  key  is  removed  from 


the  ignition,  thus  making  its  use  by  the 
driver  virtually  automatic.  If  a  key 
whose  shank  lacks  the  correct  electrical 
resistance  for  a  particular  vehicle  is 
inserted  in  that  vehicle's  ignition,  the 
VATS  decoder  module  will  shut  down 
for  a  period  of  two  to  four  minutes.  GM 
claims  that  any  attempt  to  make  further 
resistance  comparisons  during  the 
module  shut  down  period  will  only 
cause  the  timer  to  recycle  to  zero  and 
start  again.  GM  submitted  data  showing 
its  belief  that  a  lengthy  period  of  time 
would  be  necessary  to  defeat  VATS  in 
addition  to  the  time  it  would  take  to 
disable  the  alarm  portion  of  the  antitheft 
device.  Thus,  GM  believes  that  time  is 
the  basis  of  the  effectiveness  of  the 
device  as  a  theft  deterrent. 

As  required  by  section  605(b)  of  the 
statute  and  Pari  543.(b),  GM  has 
provided  adequate  reasons  for  its  belief 
that  the  antitheft  device  will  reduce  and 
deter  theft.  GM  discussed  the  Highway 
Loss  Data  Institute  study  of  an  earlier 
GM  antitheft  system  which  had  both 
alarm  and  starter  interrupt  functions, 
but  lacked  the  VATS  technology. 
NHTSA's  evaluation  of  this  study  and 
other  currently  available  theft  data  in 
the  Preliminary  Regulatory  Evaluation 
for  the  interim  final  rule  showed 
effectiveness  varying  from  7.8  to  54.4 
percent  for  the  optional  GM  antitheft 
system  in  Model  Years  1983  and  1984 
when  it  was  installed  on  Buick,  Cadillac, 
and  Oldsmobile  models.  It  was  also 
installed  on  the  Corvette  as  standard 
equipment:  however,  the  theft  rate 
continued  to  rise.  The  new  antitheft 
device  includes  the  more  sophisticated 
VATS  component  which  GM  believes 
should  increase  its  effectiveness.  The 
agency  agrees  that,  despite  the  mixed 
results  with  GM's  old  anUthefi  system, 
the  new  VATS  technology  offers 
potential  for  increased  effectiveness  in 
reducing  and  deferring  theft. 

As  an  aside,  the  agency  notes  that  the 
limited  and  apparently  confiicting  data 
on  the  effectiveness  of  the  pre-standard 
parts  marking  programs  makes  if 
difficult  in  this  first  year  of  the  theft 
legislation's  implementation  to  compare 
the  effectiveness  of  an  antitheft  device 
with  the  effectiveness  of  compliance 
with  the  theft  prevention  standard.  The 
statute  clearly  requires  such  a 
comparison,  which  the  agency  has  made 
on  the  bisis  of  the  limited  data 
available. 

For  the  reasons  stated  above,  the 
agency  grants  GM's  petition  for 
exemption  from  the  parts  marking 
requirements  of  Part  541  for  the  Cadillac 
Allante  and  Chevrolet  Corvette  car  lines 
based  on  substantial  evidence  that  this 
standard  equipment  antitheft  device  is 
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likely  to  be  as  effective  in  reducing  and 
deterring  theft  of  this  line  aa  compliance 
with  Part  541  would  be.  This  exemplion 
will  become  effecbve  beginning  with  the 
1987  model  year. 

NHTSA  notes  that  if  CM  wishes  in  the 
future  to  modify  the  dewce  oq  which 
this  exemption  is  based,  the  company 
may  havfe  to  submit  a  petition  to  modify 
the  exemption.  Section  543.7fc)  provides 
that  an  exemption  granted  under  Part 
543  applies  only  to  vehicles  which  are 
equipped  with  the  antitheft  device  on 
which  the  exemption  of  the  line 
including  those  vehicles  was  based. 
Further,  §  543.9fb){2)  provides  for  the 
submission  of  petitions  "(t)©  modify  an 
exemption  to  permit  the  use  of  an 
antitheft  device  similar  to  but  differing 
from  the  one  specified  in  that 
exemption." 

The  agency  wishes  to  minimize  the 
administrative  btrrden  which 
§  543.9(bM2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  does  not  believe  that  Congress 
intended,  in  providing  for  the  exemption 
process,  to  require  the  submission  of  a 
modification  petition  for  every  change  in 


the  components  or  design  of  an  antitheft 
device.  The  ngoiBcance  of  avany  such 
changes  could  be  de  minimis.  Therefore. 
NHTSA  reserves  the  anthocily  to 
consider  as  de  minimrs  any  changes 
whose  effects  might  be  so  characterized, 
and  to  advise  a  manufacturer  that  a 
modification  petition  is  not  required. 
(15  U.S.C.  2025,  ddegetion  of  authority  at  49 
CFR  1.50). 

Issoed  on  Jmie  10. 198R 
Diane  K.  Steed, 
Adininistrator. 
[FR  Doc.  86-13464  Fded  6-11-86;  11:27  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collectron 
Requirement  Submitted  to  0MB  for 
Review 

Date:  )une  9. 198&, 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 


Pub.  L.  96-&11.  Copies  of  this  submission 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Room  7221, 1201  Constitution  Avenue 
NW.,  Washington.  DC  2022a 

Alcohol,  Tobacco  and  Firearms 

OMB  Number:  1512-0467 

Form  Number:  ATF  F  5O0CU4 

Type  of  Review:  Revision 

Tide:  Excise  Tax  Return 

Clearance  Officer:  Robert  G.  Masarsky. 
^202)  566-7077,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  7202, 
Federal  Building.  1200  Pennsylvania 
Avenue  NW..  Washington,  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3208.  New  Executive 
Office  Building.  Washmgton.  DC 
20503. 

Stephen  Bashein. 

Departmental  Reports  Management  Office. 

(FR  Doc-  86-13456  FUed  6-13-86:  8:45  ami 
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Sunshine  Act  Meetings 


Ttiis  section  of  ttie   FEDERAL   REGISTER 
contains   notices  of   meetings  publistied 
under  the  "Government  in  the  Sunstiine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b(e)(3). 
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FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

"FEDERAL  REGISTER"  CrTATIOM  OF 

PREVIOUS  ANNOUNCEMENT.  51  FR  21436. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  meeting:  11:00  a.m..  Tuesday, 

June  17, 1986. 

CHANGES  IN  THE  MEETING:  Addition  r{ 

the  following  closed  item(s)  to  the 

meeting: 

Proposed  Federal  Reserve  Bank  salary 
structure  adjustments. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  |une  11,  1986. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  86-13566  Filed  6-12-66;  10:22  am) 

BtLLINO  CODE  621(H>1-M 


MERIT  SYSTEMS  PROTECTION  BOARD 

Notice  of  Change  in  Status  of  Meeting 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  51,  No. 
106,  19921,  June  3,  1986. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  Tuesday,  June  3, 1986, 10:00 
a.m. 

PLACE:  Eighth  Floor,  1120  Vermont 
Avenue,  NW.,  Washington,  DC. 
CHANGE  IN  THE  MEETING:  The  closed 
hearing  scheduled  for  June  26, 1986,  in 
Woods  V.  U.S.  Customs  Service,  MSPB 
Docket  No.  PH07528310145.  will  now  be 


open  to  the  public  since  it  no  longer 

appears  that  there  are  sensitive  issues 

involved. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Robert  E.  Taylor,  Clerk  of 

the  Board,  (202)  653-7200. 

Dated:  June  12, 1986. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 

[FR  Doc.  86-13667  Filed  6-12-66:  4:00  pm) 
BILLINQ  COOC  7400-01-M 
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6.  Changes  to  NCUA  Delegations  of 

Authority.  Closed  pursuant  to  (2). 

7.  Board  Briefings.  Closed  pursuant  to 

exemptions  (8),  (9)(A)(ii),  and  (9)(B). 

8.  Personnel  Actions.  Closed  pursuant  to 

exemptions  (2)  and  (6) 

FOR  MORE  INFORMATION  CONTACT: 

Rosemary  Brady,  Secretary  of  the  Board, 

Telephone  (202)  357-1100. 

Rosemary  Brady, 

Secretary  of  the  Board. 

(FR  Doc.  86-13625  Filed  6-12-86;  1:41  pm) 
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NATIONAL  CREDIT  UNION 

ADMINISTRATION 

TIME  AND  date:  9:30  a.m.,  Thursday, 

June  19, 1986. 

place:  1776  G  Street,  NW.,  Washington. 

DC  20456.  Filene  Board  Room,  7th  Floor. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Economic  Commentary. 

3.  Review  of  Central  Liquidity  Facility 

Lending  Rate. 

4.  Insurance  Fund  Report. 

5.  Proposed  Rule:  Part  706,  Member  Business 

Loans  by  Federally  Insured  Credit 
Unions. 

RECESS:  10:15  a.m. 

TIME  AND  DATE:  10:30  a.m..  Thursday, 

June  19, 1986. 

place:  1776  G  Street,  NW.,  Washington, 

DC  20456,  Filene  Board  Room,  7th  Floor. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 

Meetings. 

2.  Special  Assistance  Under  Section  208  of 

the  Federal  Credit  Union.  Closed 
pursuant  to  exemptions  (8)  and  {9)(A)(ii). 

3.  Administrative  Actions  under  Section  206 

of  the  Federal  Credit  Union.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii)  and 
(9)(B).  ,         , 

4.  Policy  for  Reimbursement  of  Employees  for 

Damage  or  Loss  of  Personally-Owned 
Equipment.  Closed  pursuant  to 
exemption  (2). 

5.  NCUA  Organizational  Charts.  Closed 

pursuant  to  exemption  (2). 


NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

TIME  AND  DATE:  9:00  a.m.,  Tuesday,  June 

24, 1986. 

place:  NTSB  Board  Room,  Eighth  Floor. 

800  Independence  Avenue,  SW.. 

Washington,  DC  20594. 

STATUS:  The  first  item  will  be  open  to 

the  public;  the  following  two  items  will 

be  closed  to  the  public  under  Exemption 

10  of  the  Government  in  the  Sunshine 

Act. 

MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report:  Provincetown- 
Boston  Airiines,  Embraer  EMB-llOPl,  N96PB, 
)acksonville  International  Airport. 
Jacksonville,  Florida,  December  6, 1984. 

2.  Opinion  and  Order  Application  of 
Alphin  for  attorney  fees  and  other  expenses; 
Docket  25-EAJA-SE-4824;  disposition  of 
applicant's  appeal  from  denial  of  award. 

3.  Opinion  and  Order  Administrative  v. 
Worldwide  Airline  et  al.,  disposition  of  the 
appeals  of  the  Administrator  and  Conner  Air 
Lines. 

FOR  MORE  INFORMATION,  CONTACT: 

H.  Ray  Smith  (202)  382-6525. 

Catbeiine  T.  KapuU, 

Federal  Register  Liaision  Officer. 

June  12, 1986. 

|FR  Doc.  86-13655  Filed  6-12-86;  12:21  pmj 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Commodity  Credit  Corporation 

7  CFR  Parts  713,  770,  795, 1425 

Food  Security  Act;  Interim  Rule 

agency:  Commodity  Credit  Corporation, 
and  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

action:  Interim  rule. 

summary:  The  Food  Security  Act  of 

1985  (the  "1985  Act"),  approved  on 
December  23, 1985,  amended  the 
Agricultural  Act  of  1949  (the  "1949  Act") 
to  authorize  price  support,  payment,  and 
production  adjustment  programs  for  the 

1986  through  1990  crops  of  rice,  upland 
cotton,  feed  grains,  and  wheat.  An 
interim  rule  was  published  on  March  11. 
1986  (51  FR  8428),  which  set  forth  terms 
and  conditions  of  these  programs.  The 
Food  Security  Improvements  Act  of  1988 
(the  "1986  Act"),  approved  on  March  20, 
1986.  further  amended  the  1949  Act  with 
respect  to  such  programs.  Accordingly, 
this  interim  rule  amends  the  regulations 
found  at  7  CFR  Part  713  to  set  forth 
certain  terms  and  conditions  of  these 
programs  which  must  be  changed  to 
implement  the  provisfons  of  the  1986 
Act.  These  regulations  are  also  amended 
to  set  forth  additional  provisions  of  the 
1986  and  subsequent  year  programs  with 
respect  to  the  determination  of  ineligible 
land  for  purposes  of  program 
participation,  the  adjustment  of  crop 
acreage  bases,  the  determination  of 
considered  planted  acreages,  and  the 
consideration  of  failed  and  prevented 
planted  acreages. 

Due  to  the  late  date  of  enactment  of 
the  1985  Act  and  the  1986  Act.  the 
regulations  found  at  CFR  7  Part  795  are 
amended  to  facilitate  the  determinations 
made  with  respect  to  the  application  of 
the  staturtor  maximum  payment 
limitation  to  1986  program  participants. 
This  interim  rule  also  revises  for  clarity 
the  regulations  found  at  7  CFR  Part  770 
with  respect  to  commodity  certificates 
and  in  kind  payments,  and  the 
regulations  found  at  7  CFR  Part  1425 
with  respect  to  approved  marketing 
cooperatives. 

Since  this  interim  rule  amends 
provisions  ot  title  7  of  the  Code  of 
Federal  Regulations  which  were  added 
by  an  interim  rule  published  on  March 
11. 1986  (51  FR  8428),  the  comment 
period  for  the  previously  published 
interim  rule  has  been  extended  to 
coincide  with  the  comment  period 
applicable  to  this  interim  rule. 


DATES:  June  13, 1986  Comments  must  be 
received  on  or  before  July  16, 1986,  in 
order  to  be  assured  of  consideration. 
The  comment  period  for  the  interim  rule 
published  at  51  FR  8428.  March  11. 1986 
is  extended  to  July  16. 1986. 
AOOAESS:  Send  comments  to:  Director. 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  Agricultural  Stabilization  and 
Conservation  Service.  USDA.  P.O.  Box 
2415.  Washington,  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  VonGarlem,  Assistant  Deputy 
Administrator,  State  and  County 
Operations,  ASCS,  P.O.  Box  2415, 
Washington,  DC  20013.  (202)  447-6761. 
SUPPLEMENTARY  INFORMATION:  This 
interim  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  "not  major".  It  has  been 
determined  that  this  rule  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographic  regions:  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Impact  Analyses  are  being 
prepared  with  respect  to  the  programs 
for  the  1986  crops  of  wheat,  feed  grains, 
cotton,  and  rice.  Copies  of  the  analyses 
will  be  available  to  the  public  from 
Director.  Commodity  Analysis  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  USDA,  Room 
3741,  South  Agriculture  Building,  14th 
and  Independence,  P.O.  Box  2415, 
Washington,  DC  20013. 

The  titles  and  numbers  of  the  Federal 
assistance  programs  to  which  this 
interim  rule  applies  are:  Commodity 
Loans  and  Purchases — 10.051;  Cotton 
Production  Stabilization— 10.052;  Feed 
Grain  Production  Stabilization — 10.055, 
Wheat  Production  Stabilization— 10.058; 
Rice  Production  Stabilization— 10.065;  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since 
neither  the  Agricultural  Stabilization 
and  Conservation  Service  ("ASCS")  nor 
the  Commodity  Credit  Corporation 
("CCC")  is  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 


action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not^subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  these 
regulations  under  the  provisions  of  44 
U.S.C.  Chapter  35  and  OMB  Numbers 
0560-0030,  0560-0071.  0560-0091, 
0560-0092,  and  0560-0650  have  been 
assigned. 

Since  producers  participating  in  the 
programs  authorized  by  7  CFR  Parts  713, 
770,  795,  and  1425  have  already  planted 
or  are  preparing  to  plant  the  crops 
affected  by  this  interim  rule,  it  has  been 
determined  that  this  interim  rule  shall 
be  effective  upon  filing  with  the  Federal 
Register.  However,  comments  are 
requested  with  respect  to  this  interim 
rule  and  such  comments,  in  addition  to 
the  comments  received  in  response  to 
the  interim  rule  published  on  March  11, 
1986  (51  FR  8428),  shall  be  considered  in 
developing  the  final  rule. 

Since  this  interim  rule  amends 
provisions  added  to  title  7  of  the  Code  of 
Federal  Regulations  by  the  interim  rule 
published  on  March  11. 1986  (51  FR 
8428).  the  comment  period  for  the 
interim  rule  published  at  51  FR  8428  is 
extended  to  July  16. 1986. 

I.  Statutory  Background. 

The  1986  Act  amended  several 
provisions  of  the  1949  Act  which  have 
been  added  to  such  Act  by  the  1985  Act 
Part  A  of  this  section  sets  forth  a 
discussion  of  these  provisions  of  the 
1985  Act.  Part  B  of  this  section  sets  forth 
a  description  of  the  amendments  made 
by  the  1986  Act. 

A.  The  1985  Act. 

(1)  Nonprogram  crops.  The  1985  Act 
generally  amended  the  1949  Act  to 
provide  for  making  "established  price" 
or  deficiency  payments  to  producers  on 
farms  who  participate  in  the  annual 
commodity  program  in  effect  for  each  of 
the  1986  through  1990  crops  of  rice, 
upland  cotton,  feed  grains,  or  wheat. 
Such  deficiency  payments  are  computed 
by  multiplying:  (i)  the  payment  rate,  by 
(ii)  the  farm  program  acreage  for  the 
crop,  by  (iii)  the  farm  program  payment 
yield  for  the  crop. 

The  1985  Act  provided  for  including 
acreages  devoted  to  nonprogram  crops 


and  conservation  uses  in  excess  of  8 
percent  of  the  permitted  acreage  of  the 
program  crop  in  the  farm  program 
acreage  for  a  crop  for  which  an  acreage 
limitation  program  is  in  effect.  However, 
such  acreages  of  nonprogram  crops  and 
conservation  uses  may  be  included  only 
if  the  acreage  of  the  program  crop 
planted  for  harvest  is  at  least  50  percent 
of  the  permitted  acreage  for  the  crop. 
"Nonprogram  crops"  were  defined  by 
the  1985  Act  as  crops  other  than  wheat, 
feed  grains,  upland  and  extra  long  staple 
(ELS)  cotton,  rice,  and  soybeans.  No 
restrictions  were  placed  on  the  use 
which  could  be  made  of  the  acreages 
devoted  to  conservation  uses  and 
nonprogram  crops.  The  1985  Act 
provided  that,  for  the  purpose  of 
computing  crop  acreage  bases,  an 
acreage  devoted  to  nonprogram  crops 
equal  to  the  difference  between  the 
permitted  acreage  of  a  program  crop  and 
the  acreage  planted  to  the  program  crop, 
shall  be  considered  as  planted  to  such 
program  crop. 

(2)  Farm  program  payment  yields.  The 
1985  Act  provided  that  the  farm  program 
payment  yield  for  the  1986  and  1987 
crops  shall  be  the  average  of  the  farm 
program  payment  yields  for  the  1981 
through  1985  crop  years,  excluding  the 
highest  and  lowest  yields.  The  1985  Act 
provided  the  Secretary  with  two  options 
which  may  be  used  to  establish  the  farm 
program  payment  yields  for  the  1988  and 
subsequent  crop  years.  Under  the  first 
option,  the  farm  program  payment  yield 
for  a  crop  is  based  upon  the  average  of 
the  farm  program  payment  yields  for  the 
1981  through  1985  crop  years,  excluding 
the  lowest  and  highest  yields. 
Alternatively,  the  Secretary  is 
authorized  to  establish  the  1988  and 
subsequent  crop  year  farm  program 
payment  yields  based  upon  the  average 
of  the  yields  for  the  5  immediately 
preceding  crop  years,  excluding  the  crop 
year  with  the  highest  yield  per 
harvested  acre,  the  crop  year  with  the 
lowest  yield  per  harvested  acre,  and  any 
crop  year  in  which  such  crop  was  not 
planted  on  the  farm.  For  the  purpose  of 
making  these  determinations,  the 
Secretary  was  required  by  the  1985  Act 
to  use  the  farm  program  payment  yield 
for  the  1983  through  1986  crop  years  and 
the  actual  yield  per  harvested  acre  with 
respect  to  the  1988  and  subsequent  crop 
years. 

(3)  Haying  and  grazing  ACR.  The  1985 
Act  provided,  with  respect  to  the  1986 
through  1990  crop  years,  that  the 
Secretary  shall  issue  regulations  with 
respect  to  the  conservation  uses  to 
which  reduced  acreage,  set-aside 
acreage,  and  diverted  acreage  must  be 
devoted.  This  acreage  is  referred  to  as 


the  "acreage  conservation  reserve" 
("ACR").  The  Secretary  may  permit  the 
acreage  to  be  devoted  to  certain  crops 
and  uses  if  the  production  is  needed  to 
provide  an  adequate  supply  of  the 
commodity,  is  not  likely  to  increase  the 
cost  of  the  price  support  program,  and 
will  not  affect  farm  income  adversely. 
State  Agricultural  Stabilization  and 
Conservation  Committees  ("State 
committees")  are  authorized  to  approve 
haying  and  grazing  of  this  acreage  for 
the  1986  crop  year  and  grazing  in  the 
1987  through  1990  crop  years,  except 
that  haying  and  grazing  may  not  be 
permitted  during  a  5-con8ecutive  month 
period  of  the  year  which  is  established 
by  the  State  committee. 

B.  The  1986  Act 

(1)  Nonprogram  crops.  The  1986  Act 
amended  the  1949  Act  to  delete  the 
authority,  when  computing  deficiency 
payments,  for  including  in  such 
computations  acreages  of  "nonprogram 
crops"  in  the  farm  program  acreage  for  a 
crop  of  rice,  upland  cotton,  feed  grains, 
or  wheat.  However,  the  1986  Act 
provides  that  the  Secretary  may  permit 
all  or  part  of  the  acreage  devoted  to 
conservation  uses  included  in  the  farm 
program  acreage  to  be  devoted  to 
certain  commodities.  The  commodities 
include  sweet  sorghum,  guar,  sesame, 
saffiower.  sunflower,  castor  beans, 
mustard  seed,  crambe,  plantago  ovato, 
Haxseed,  triticale,  rye,  commodities 
grown  for  experimental  purposes,  and 
commodities  for  which  no  substantial 
domestic  production  or  market  exists 
but  that  could  yield  industrial  raw 
material  being  imported  or  likely  to  be 
imported  into  the  United  States.  Before 
approving  the  planting  of  any  of  these 
commodities,  the  Secretary  must 
determine  that  the  production  of  the 
commodity  is  not  likely  to  increase  the 
cost  of  the  price  support  program,  will 
not  affect  farm  income  adversely,  and 
production  is  needed  to  assure  an 
adequate  supply  of  the  commodity.  The 
Secretary  is  required  to  permit,  at  the 
request  of  the  State  committee,  haying 
and  grazing  of  the  acreage  devoted  to 
conservation  uses  which  can  be  credited 
as  the  program  crop,  except  that  haying 
and  grazing  shall  not  be  permitted  if 
haying  and  grazing  are  determined  to 
have  an  adverse  economic  effect. 

The  1986  Act  provides  that,  with 
respect  to  the  1986  crops  of  wheat,  feed 
grains,  upland  cotton,  and  rice,  the 
provisions  of  the  1986  Act  with  respect 
to  nonprogram  crops  shall  not  apply  to 
any  producer  who,  before  February  26, 
1986,  planted  or  contracted  to  plant  a 
portion  of  the  permitted  acreage  to 
nonprogram  crops  as  defined  by  the 
1985  Act. 


(2)  Additional  yield  payments.  The 
1988  Act  provides  that  the  Secretary 
shall  make  available  to  producers 
payments  in  the  form  of  commodities 
owned  by  the  Commodity  Credit 
Corporation  when  the  1986  farm 
program  payment  yield  for  a  commodity 
on  a  farm  is  reduced  more  than  3 
percent  below  the  farm  program 
payment  yield  for  the  1985  crop  year. 
Such  payments  are  required  for  the  1987 
crop  year  when  the  1987  farm  program 
payment  yield  is  reduced  by  more  than  5 
percent  below  the  farm  program 
payment  yield  for  the  1965  crop  year. 
The  payments  are  required  to  be  in  such 
amount  as  is  determined  to  be  necessary 
to  provide  the  same  total  return  to 
producers  as  if  the  farm  program 
payment  yield  for  the  year  had  not  been 
reduced  by  more  than  3  or  5  percent,  as 
applicable,  below  the  farm  program 
payment  yield  for  the  1985  crop  year. 
The  1986  Act  provides  that,  for  the 
purpose  of  establishing  a  farm  program 
payment  yield  for  any  program  crop  for 
the  1988  and  subsequent  crop  years,  the 
farm  program  payment  yield  for  the  1986 
crop  year  shall  not  be  reduced  more 
than  10  percent  below  the  farm  program 
payment  yield  for  the  farm  for  the  1985 
crop  year. 

(3)  Haying  and  grazing  ACR.  The  1986 
Act  amended  the  1949  Act,  with  respect 
to  the  1986  crops  of  wheat  and  feed 
grains,  to  provide  that  the  Secretary 
shall  permit,  at  the  request  of  the  State 
Agricultural  Stabilization  and 
Conservation  (ASC)  committee,  acreage 
which  is  designated  as  Acreage 
Conservation  Reserve  (ACR)  under  the 
wheat  and  feed  grain  price  support  and 
production  adjustment  programs  to  be 
devoted  to  haying  and  grazing  for  the 

1986  crop  year  during  not  less  than  5  of 
the  principal  growing  months,  as 
established  by  the  State  ASC  committee 

The  1986  Act  retained  the  same 
provisions  as  the  1985  Act  for  the  1987 
through  1990  crops  of  wheat  and  feed 
grains.  Accordingly,  for  such  crop  years, 
the  Secretary  shall  permit,  at  the  request 
of  the  State  ASC  committee,  grazing  of 
ACR  except  that  grazing  shall  not  be 
permitted  during  any  5-consecutive 
month  period  established  by  the  State 
ASC  committee.  The  1986  Act  did  not 
affect  provisions  of  the  1949  Act  with 
respect  to  acreage  designated  as  ACR 
under  the  upland  cotton  and  rice 
programs.  Therefore,  with  respect  to 
upland  cotton  and  rice,  the  Secretary 
shall  permit,  at  the  requst  of  the  State 
ASC  Committee,  haying  and  grazing  for 
the  1986  crop  year  and  grazing  for  the 

1987  through  1990  crop  years,  except 
that  haying  and  grazing  shall  not  be 
permitted  during  any  5-consecutive 
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moath  period  which  is  established  by 
the  State  ASC  committee. 

(4)  Considered  planted  credit  The 
1986  Act  restricts  the  acreage  that  can 
be  considered  to  be  planted  to  a 
program  crop  for  the  purpose  of 
determining  crop  acreage  bases  in  future 
crop  years.  Acreages  planted  to 
commodities  other  than  a  program  crop, 
peanuts,  soybeans,  ELS  cotton,  or 
commodities  approved  by  the  Secretary 
to  be  credited  for  payment  as  a  program 
crop  for  purposes  of  making  deficiency 
payments  may  be  considered  as  planted 
to  the  program  crop  for  determining  crop 
acreage  bases  only  if  the  producers  on 
the  farm  plant  for  harvest  to  the  progragi 
crop  at  least  50  percent  of  the  permitted 
acreage  for  such  crop.  In  addition,  such 
acreage  may  be  credited  for  the  purpose 
of  determining  crop  acreage  bases  only 
if  the  producer  receives  no  deficiency 
payment  with  respect  to  such  acreages. 
The  acreage  of  the  crops  that  may  be 
considered  to  be  planted  to  a  program 
crop  is  limited  to  50  percent  of  the 
permitted  acreage  for  a  program  crop  for 
each  of  the  1986  and  1987  crop  years.  35 
percent  of  the  permitted  acreage  for  the 
1988  crop  year,  and  20  percent  of  the 
permitted  acreage  for  the  1989  crop  year. 

II.  Changed  Provisions. 

A.  7  CFR  Part  713,  Feed  Grain.  Rice. 
Cotton  and  Wheat 

1.  Approved  and  other  nonprogram 
crops.  Definitions  of  "approved 
nonprogram  crops"  and  "other 
nonprogram  crops  '  have  been  added  to 
Section  713.3  of  the  regulations. 
"Approved  nonprogram  crops"  includes 
crops  approved  by  the  Administrator  of 
the  Agricultural  Stabilization  and 
Conservation  Service  (the 
"Administrator"),  or  a  designee  of  the 
Administrator,  for  inclusion  in  the  farm 
program  acreage  for  the  purpose  of 
making  deficiency  payments.  Such  crops 
are  limited  to  those  crops  that  could 
-yield  industrial  raw  material  being 
imported,  or  likely  to  be  imported  into 
the  United  States  and  commodities 
grown  for  experimental  purposes,  and 
conunodities  for  which  the  production  of 
such  crops  is  necessary  to  provide  an 
adequate  supply  of  the  commodity.  Such 
crops  shall  be  recommended  by  the 
State  committee  and  shall  be  the  State 
committee  and  shall  be  approved  or 
disapproved  by  the  Administrator  or  a 
designee  of  the  Administrator. 

The  1986  Act  provides  that  sweet 
sorghum,  guar,  sesame,  saffiower. 
sunflower,  castor  beans,  mustard  seed, 
crambe,  plantago  ovato.  flaxseed, 
triticale.  and  rye  may  be  approved  crops 
for  inclusion  in  the  farm  program 
acreage  for  the  determination  of 


deficiency  payments.  Although  the  1949 
Act  has  provided  tliat  the  Secretary  may 
authorize  such  crops  to  be  grown  on 
ACR,  such  crops  have  not  been 
approved  for  planting  on  ACR  since  the 
early  1960's.  Similarly,  it  has  been 
determined  that,  with  respect  to  the  1986 
commodity  price  support  and  production 
adjustment  programs,  production  of 
such  crops  on  ACR  or  the  underplanted 
acreage  of  a  program  crop  is  not 
essential  to  assure  an  adequate  supply 
of  such  crops.  Accordingly,  such  crops 
are  not  approved  for  planting  for  such 
program  purposes  in  1966. 

2.  Crediting  nonprvgram  crops  and 
conserving  uses.  Section  713.102  of  the 
regulations  has  been  revised  to 
incorporate  the  provisions  of  Section  8 
of  the  1986  Act  with  respect  to  history 
protection  of  crop  acreage  bases  when 
nonprogram  crops,  whether  approved 
nonprogram  crops  or  other  nonprogram 
crops,  and  acreage  devoted  to 
conserving  uses  are  considered  to  be 
planted  to  a  crop  of  rice,  upland  cotton, 
feed  grains,  or  wheat.  Similarly, 
§  713.10e(b)  of  the  regulations  has  been 
revised  to  provide  for  including  acreages 
of  approved  nonprogram  crops  and 
conserving  uses  in  the  farm  program 
acreage  which  is  used  to  compute 
deficiency  payments. 

3.  Haying  and  grazing  ACR.  Section 
713.63  of  the  regulations  has  been 
amended  to  revise  the  regulations  for 
determining  when  the  acreage 
designated  as  ACR  may  be  hayed  or 
grazed.  The  amendments  to  the  1949  Act 
which  were  made  by  the  1986  Act  apply 
only  to  acreage  designated  as  ACR  for 
the  wheat  and  feed  grain  programs. 
Accordingly,  acreage  designated  as  ACR 
for  the  1986  wheat  and  feed  grain 
programs  may  be  devoted  to  haying  or 
grazing,  if  authorized  by  the  State  ASC 
committee,  during  at  least  5  of  the 
principal  growing  months,  as  determined 
by  the  State  committee.  The  provisions 
which  are  applicable  to  acreage 
designated  as  ACR  under  the  cotton  and 
rice  programs  provide  that  haying  and 
grazing  may  be  permitted  for  the  1986 
crop  year,  at  the  request  of  the  State 
committee,  except  during  a  period  of  5 
consecutive  months  as  determined  by 
the  State  ASC  committee, 

4.  Additional  yield  payments.  Section 
713.108  of  the  regulations  has  been 
amended  to  provide  the  formula  and 
method  for  making  additional  yield 
payments. 

5.  Ineligible  land.  Section  713.97  of  the 
regulations  has  been  amended  to 
include  two  provisions  which  previously 
applied  to  acreage  designated  as  ACR 
only  but  which  will  now  apply  also  to 
acreages  which  are  devoted  to 


conserving  uses.  Acreage  that  is  flooded 
during  the  crop  year  so  that  no  crop  can 
be  planted  on  such  acreage  will  not  be 
considered  to  be  a  conaerviag  use.  Also, 
if  cropland  is  removed  from  cropland 
status  as  a  result  of  such  cropland  being 
devoted  to  nonagricultural  uses  during 
the  crop  year,  the  operator  must 
establish  that  the  land  could  have 
produced  a  program  crop  for  harvest  in 
the  current  crop  year  in  order  for  such 
land  to  be  considered  as  having  been 
devoted  to  a  conserving  use  or  devoted 
to  nonprogram  crops. 

6.  Considered  planted  credit.  Section 
1001  of  the  1985  Act  provides  for 
adjustments  in  the  ACR  reqairement 
with  respect  to  producers  whose 
payments  are  reduced  as  a  result  of 
application  of  the  maximum  payment 
limitation  requirements  imposed  by 
Section  1001  of  the  1985  Act.  Section 
713.57  of  the  regulations  currently 
provides  for  a  reduction  in  the  acreage 
required  to  be  designated  as  ACR  in 
proportion  to  the  reduction  in  program 
payments  which  such  producers  would 
otherwise  be  entitled  to  receive.  The 
regulations  currently  provide  that  such 
producers  are  required  to  devote  an 
acreage  equal  to  the  amount  of  such 
reduction  only  to  conserving  uses  in 
order  to  receive  planted  and  considered 
planted  credit  for  a  program  crop  in  an 
amount  equal  to  the  crop  acreage  base 
for  the  farm.  It  has  been  determined  that 
this  provision  creates  an  undue  hardship 
on  such  producers  and  does  not  fulfill 
the  purpose  of  this  statutory  provision. 
Accordingly,  the  definition  of  acreage 
"considered  planted"  as  set  forth  in 
§  713.3  of  the  regulations  has  been 
amended  to  provide  that  an  acreage 
equal  to  the  smaller  of:  (1)  The  amount 
of  the  reduction  in  ACR  determined  in 
accordance  with  §  713.57  of  the 
regulations  or  (2)  the  acreage  on  the 
farm  not  otherwise  credited  to  a 
program  crop  shall  be  "considered 
planted"  acreage  for  the  purposes  of 
establishing  crop  acreage  bases. 

7.  Subsequent  crops  on  failed  or 
prevented  planted  acreage.  Section 
504(d)  of  the  1949  Act,  as  amended  by 
the  1985  Act,  provides  that,  when  the 
county  ASC  committee  determines  that 
a  natural  disaster  or  other  similar 
condition  beyond  the  producer's  control 
prevented  the  planting  of  a  program 
crop,  or  caused  a  program  crop  acreage 
to  fail,  producers  may  plant  any  other 
crop  on  such  acreage.  For  the  purposes 
of  determining  the  farm  acreage  base  or 
crop  acreage  base,  section  504(d) 
provides  that  any  failed  or  prevented 
planted  acreage  shall  be  considered  as  if 
the  acreage  was  planted  to  the  initial 
program  crop. 


Section  713,105  of  the  regulations 
provides  that  the  county  committee  shall 
approve  applications  for  credit  for 
prevented  planted  or  failed  acreage.  If 
the  producers  on  a  farm  are 
participating  in  the  production 
adjustment  program  for  a  crop,  the 
considered  planted  credit  for  failed 
acreage  of  such  crop  may  be  limited  to 
the  permitted  acreage  for  the  crop  on  the 
farm.  However,  all  subsequent  uses  of 
the  total  acreage  which  is  approved  by 
the  county  committee  shall  not  be 
considered  to  be  planted  for  any 
purpose  under  the  programs  authorized 
by  this  part.  Section  713.105(d)  has  been 
revised  to  clarify  this  provision. 

B.  7  CFR  Part  770,  Commodity 
Certificates,  In  Kind  Payments  and 
Other  Forms  of  Payment 

The  regulations  found  at  7  CFR  Part 
770  are  amended  to  clarify  the 
regulations  governing  noncash 
payments,  particularly  payments  which 
are  made  in  the  form  of  commodity 
certificates.  A  new  §  770.6  is  added  to 
provide  that  assignments  of  payments 
made  in  accordance  with  7  CFR  Part 
7D9  shall  not  be  permitted. 

C.  Part  795,  Payment  Limitation 

The  regulations  found  at  7  CFR  Part 
795  set  forth  the  provisions  which  are 
applicable  to  the  determination  of  a 
person  for  purposes  of  the  application  of 
the  statutory  maximum  payment 
hmitation  requirements  of  section  1001 
of  the  1985  Act.  Section  795.2  of  the 
regulations  provides  that  the  status  of 
individuals  or  entities  for  purposes  of 
making  a  "person"  determination  shall 
be  made  based  upon  such  status  as  of 
March  1  of  the  applicable  year.  In  order 
to  facilitate  the  making  of  this 
determination.  §  795.2  is  amended  to 
provide  that  the  status  of  such  person 
shall  be  determined  on  March  1  of  the 
applicable  crop  year  or  sucWother  date 
as  may  be  determined  and  announced 
by  the  Administrator,  or  a  designee  of 
the  Administrator. 

D.  7  CFR  Part  1425,  Cooperative 
Marketing  Associations. 

The  regulations  found  at  7  CFR  Part 
1425  set  forth  the  provisions  which  must 
be  met  by  cooperative  marketing 
associations  which  desire  to  participate 
in  the  commodity  price  support 
programs.  The  regulations  found  in  this 
part  have  been  amended  to  correct 
certain  grammatical  errors;  to  provide 
that  price  support  will  be  available  with 
respect  to  farm-stored  honey  as  set  forth 
in  S  1434.3(d):  and  to  make  a 
clarification  in  \  1425.16(c)(4)  to  indicate 
-that  price  support  eligibility  for 
commingled  commodities  may  be 


transferred  from  a  farm  or  a  warehouse 
to  an  approved  warehouse. 

List  of  Subjects 

Part  713— 

Cotton,  feed  grains,  price  support 
programs,  wheat  and  rice. 

Part  770— 

Cotton,  feed  grains,  price  support 
programs,  wheat,  and  rice. 

Part  795— 

Price  support  programs. 
Part  1425— 

Cooperatives,  price  support  programs, 
reporting  and  recordkeeping 
requirements. 

Accordingly,  the  regulations  found  at 
Chapter  7  of  Title  VII  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 


PART  713-<AMENDED) 

1.  Part  713  is  amended  as  follows: 
A.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Sees.  lOlA,  103A,  105C,  107C, 
107D,  107E.  109, 113,  401,  403,  603,  504.  505, 
506,  507,  508,  and  509  of  the  Agricultural  Act 
of  1949,  as  amended;  99  Stat.  1419,  as 
amended,  1407,  as  amended.  1395,  as 
amended,  1445, 1383,  as  amended,  1448;  91 
Stat.  950,  as  amended,  63  Stat.  1054,  as 
amended,  1054,  as  amended,  99  Stat.  1461, 
1461,  as  amended,  1462, 1463, 1463, 1464, 1464 
(7  U.S.C.  1441-1, 1444-1, 1444b,  1445b-2, 
1445b-3, 1445b-4, 1445d,  1445h,  1421, 1423, 
and  1461  through  1469);  sec.  1001  of  the  Food 
Security  Act  of  1985,  as  amended.  99  Stat. 
1444  (7  U.S.C.  1308);  sec.  1001  of  the  Food  and 
Agriculture  Act  of  1977,  as  amended,  91  Stat. 
950,  as  amended.  (7  U.SjC.  1309). 

B.  Section  713.3  is  amended  by 
redesignating  paragraphs  (e)(2)(v)  and 
(e)(2)(vi)  as  (e)(2)(vi)  and  (e)(2)(vii). 
respecUvely,  adding  paragraphs  (m-1). 
(r-1-2),  and  (e)(2)(v),  and  revising 
paragraphs  (d),  (r),  and  (e)(2)(iv)  to  read 
as  follows: 

9713.3    Dtflnitlons. 
***** 

(d)  "Conserving  uses  "shall  mean  all 
uses  of  cropland  as  defined  in  Part  719 
of  this  chapter  except  for  acreage 
devoted  at  any  time  during  the  year  to: 

(1)  A  crop  of  rice,  upland  cotton,  feed 
grains,  wheat  or  ELS  cotton; 

(2)  A  crop  of  soybeans; 

(3)  Any  nonprogram  corp: 

(4)  Any  crop  for  which  price  support  is 
available  through  loans  or  purchases  in 
accordance  with  chapter  XIV  of  this 
title; 

(5)  Any  acreage  designated  as  acreage 
conservation  reserve  ("ACR")  In 
accordance  with  the  annual  program  for 


wheat,  feed  grains,  upland  cotton  and 
ELS  cotton,  and  rice; 

(6)  Any  land  subject  to  a  contract 
executed  with  respect  to  the  Water 
Bank  Program  in  accordance  with  Part 
752  of  this  chapter 

(7)  Any  land  subject  to  a  contract 
executed  with  respect  to  the  Great 
Plains  Conservation  Program  in 
accordance  with  Part  631  of  this  title; 

(8)  Any  land  subject  to  a  contract 
executed  with  respect  to  the 
Conservation  Reserve  Program  in 
accordance  with  Part  704  of  this  chapter 

(9)  Any  land  which  thft  producer  was 
prevented  from  planting  to  a  crop  of 
rice,  upland  or  ELS  cotton,  feed  grains, 
or  wheat  and  which  is  considered  as 
planted  to  such  crop  for  the  purpose  of 
computing  crop  acreage  bases; 

(10)  Any  acreage  which  is  determined 
to  be  ineligible  in  accordance  with 

§  713.97;  and 

(11)  Any  other  acreage  which  is  not 
available  to  be  cropped  in  the  current 
year  and  which  is  excluded  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator. 

(e)  "Considered planted  acreage" 
means  for  a  crop  the  following: 
•        •        •        •        « 

(2)*** 

(iv)  For  farms  on  which  producers  are 
participating  in  an  acreage  reduction 
program  for  the  crop,  the  acreage  of 
nonprogram  crops  and  conserving  uses 
credited  to  the  crop  in  accordance  with 
§  713.102; 

(v)  For  farms  on  which  the  acreage 
required  to  be  devoted  to  conservation 
uses  has  been  reduced  in  accordance 
with  S  713.57.  the  smaller  of  the 
following,  as  determined  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator: 

(A)  The  amount  of  the  reduction  in 
acreage  required  to  be  devoted  to 
conservation  uses;  or 

(B)  The  acreage  of  cropland  on  the 
farm  which  is  devoted  to  conserving 
uses,  nonprogram  crops,  soybeans,  or 
peanuts  and  which  is  not  considered  as 
being  planted  to  a  program  crop  under 
any  other  provision  of  this  part; 

«        •        »        *        • 

(nj-1)  "1985  farm  program  payment 
yield"  means: 

(1)  The  yield  for  the  farm  which  was 
determined  by  the  county  committee  in 
accordance  with  the  regulations  in  this 
part  which  were  applicable  for  the  1985 
crop  yean  or 

(2)  The  yield  for  the  farm  which  is 
determined  in  accordance  with 
Instructions  issued  by  the  Deputy 
Administrator  if  no  yield  was 
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determiiied  for  the  farm  for  the  1985 

crop  year. 

*        •        *        *        • 

(r)  "Nonprognun  cro^"  means  any 
crop  other  than  a  crop  of  rice,  upland  of 
ELS  cotton,  feed  grains,  wheat,  or 
soybeans  as  determined  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator. 

(r-l)  "Approved nonprogram  crop" 
means: 

(1)  Any  nonprogram  crop,  including 
any  crop  which  is  grown  for 
experimental  purposes,  which  is 
approved  by  the  Administrator,  or  a 
designee  of  the  Administrator,  after 
determining:  (i)  that  the  production  of 
such  crop  is  not  likely  to  increase  the 
cost  of  the  price  support  program,  and 
will  not  affect  farm  income  adversely, 
and  (ii)  the  production  is  needed  to 
provide  an  adequate  supply  of  the 
commodity,  or,  in  the  case  of 
commodities  for  which  no  sabstantial 
doanestic  production  or  market  exists 
but  that  could  yield  industrial  raw 
materials,  the  production  is  needed  to 
encourage  domestic  manufacture  of  such 
raw  material  and  could  lead  to 
increased  industrial  use  of  such  raw 
material  to  the  long-term  beneQt  of 
United  States  Industry. 

(2)  With  respect  only  to  the  1986  crop, 
any  nonprogram  crop  which  the 
producer  has.  after  IDecember  23. 1985. 
and  before  February  26, 1988.  planted  or 
contracted  to  plant,  as  determined  by 
the  State  committee  or  its  representative 
in  accordance  with  instructiona  issued 
by  the  Deputy  Administrator. 

(r-2)  "Other  nonprogmm  crop"  means 
arty  nonprogram  crop  except  approved 
nonprogram  crops. 
***** 

C.  Section  713.63  of  the  regulations  is 
amended  by  revising  paragraphs  (a)  and 
(c)(l]  to  read  as  follows: 

§713.63    Um  Of  ACR  acreage. 

(a)  State  committee  determination. 
The  State  committee  may  authorize 
grazing  of  ACR  acreage  for  the  1986 
throu^  1990  crops  and  haying  for  the 
1986  crop,  except  that: 

(1)  With  respect  to  ACR  designated 
for  the  1986  crop  of  upland  cotton.  ELS 
cotton,  and  rice,  haying  and/or  grazing 
shall  not  be  permitted  during  any  5- 
consecutive  month  period,  as 
determined  by  the  State  committee, 
daring  the  1986  calender  yean 

(2)  With  respect  to  ACR  designated 
for  the  1966  crops  of  wheat  and  feed 
grains,  haying  and/or  grazing  shall  if 
authorized,  be  permitted  during  at  least 
5  of  the  principal  growing  months  as 
determined  by  the  State  committee;  and 

(3)  With  respect  to  ACR  designated 
for  the  1987  through  1960  crops  of  rice. 


upland  cotton.  E^S  cottoa.  feed  grains, 
and  wheat,  grazing  shall  not  be 
permitted  during  any  S-consecutive- 
month  period,  as  determined  by  the 
State  committee,  during  the  applicable 

calender  year. 

*        •        •        *        • 

(c)  Other  uses.  (1)  Removing  catfish, 
crayfish,  and  other  fish  for  commercial 
purposes  is  prohibited  during  any  period 
during  which  haying  and/ or  grazing  is 
prohibited  in  accordance  with 
paragraph  (a)  of  this  section. 
***** 

D.  Section  713.97  of  the  regulations  is 
amended  by  revising  paragraph  (a)  and 
adding  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§  713.97    Ineligible  land. 

(a)  Land  described  in  paragraphs  (b)- 
(f)  of  this  section  shall  not  be  eUgible  for 
the  following  purposes: 

(1)  Payments  under  any  program  in 
accordance  with  this  part 

(2)  Designation  as  ACR;  or 

(3)  Consideration  as  being  planted  to 
a  crop  in  accordance  with  S  713.102. 
***** 

(e)  Land  that  is  flooded  or  under 
water  at  any  time  during  the  year  unless 
one  of  the  following  applies: 

(1)  Before  any  flooding  occurred,  the 
land  was  planted  or  could  have  been 
planted  to  a  crop  for  harvest  in  the 
current  crop  year,  or 

(2)  After  being  Hooded,  such  land 
could  be  planted  in  the  current  year  by 
no  latCT  than  the  final  reporting  date  for 
spring  planted  crops. 

(f)  Land  that  is  going  out  of 
agricultural  production  during  the 
current  year  unless  the  county 
committee  determines  that  the  land 
could  have  been  planted  to  a  program 
crop  and  that  such  crop  could  have  been 
harvested. 

E.  Section  713.102  of  the  regulations  is 
revised  to  read  as  follows: 

§713.102    Crediting  of  nonprogram  crops 
and  conserving  uses. 

(a)  As  a  condition  of  eligibility  for 
loans,  purchases  and  payments  in 
accordance  with  the  provisions  of  this 
part,  the  operator  rauat  submit  a  report 
of  acreage  in  accordance  with  Part  718 
of  this  chapter  that  lists  all  crops  and 
land  uses  which  are  subject  to  the 
contract  for  all  cropland  on  the  farm  for 
the  crop  year.  Except  as  otherwise 
provided  in  this  part,  all  acreage 
determinations  shall  be  made  in 
accordance  with  Part  718  of  this  chapter, 

(b)  Designation  to  a  program  crop. 
The  operator  shall  designate  on  the 
report  of  acreage  filed  in  accordance 
with  Part  718  of  this  chapter  whether  the 
acreage  of  approved  nonpro^am  crops 


and  conserving  uses  on  the  farm  shall  be 
credited  to  one  or  more  of  the  crops  of 
wheat,  feed  grains,  upland  cotton,  and 
rice.  The  operator  shall  also  designate 
the  acreage  of  other  nonprogram  crops 
to  one  or  more  of  the  crops  of  wheat, 
feed  ^ains.  upland  cotton,  and  rice.  If 
the  oi>erator  fails  to  so  designate  such 
acreages  to  such  crops  by  the  final 
reportirig  date  established  for  the  farm, 
the  county  committee  shall  allocate  the 
acreage  of  approved  nonprogram  crops 
and  conserving  uses  and  the  acreage  of 
other  ncHiprogram  crops  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator. 

(c)  Irrigated  acreage.  In  accordance 
with  instructions  issued  by  the  Deputy 
Administrator,  an  acreage  of  approved 
nonprogram  crops  and  conserving  uses 
may  be  credited  as  an  irrigated  acreage 
of  wheat  or  feed  gains  if: 

(1)  Both  irrigated  and  nonirrigated 
yields  have  been  estabKshed  for  such 
crop  of  wheat  or  feed  grains: 

(2)  All  or  part  of  the  acreage  acttially 
planted  to  wheat  or  feed  grains  for 
harvest  is  irrigated;  and 

[3]  The  acreage  of  approved 
nonprogram  crops  and  conserving  uses 
is  irrigated  or  considered  to  be  irrigated 
in  the  current  crop  year. 

(d)  Limitation.  The  sum  of  the  acreage 
of  approved  nonprogram  crops  and 
conserving  uses  and  the  acreage  of  other 
nonprogram  crops  credited  to  the  crop 
shall  not  exceed  the  difference  between 
the  acreage  base  for  the  crop  for  the 
crop  yeeu"  and  the  sum  of: 

(1)  The  acreage  of  the  crop  planted  for 
harvest; 

(2)  The  acreage  which  the  county 
committee  determines,  in  accordance 
with  §  713.105,  the  producer  was 
prevented  from  planting  to  the  crop  due 
to  a  natural  disaster  or  similar  condition 
beyond  the  producer's  control;  and 

(3)  The  aweage  which  is  designated 
as  ACR  for  the  crop. 

(e)  Other  nonprogram  crops.  An 
acreage  of  other  nonprogram  crops, 
excluding  peanuts,  shall  be  credited  to  a 
crop  of  rice,  upland  cotton,  feed  grains, 
or  wheat  only  as  follows: 

(1)  Producers  on  the  farm  must  be 
participating  in  the  acreage  reduction 
program  for  such  program  crop; 

(2)  The  acreage  of  the  program  crop 
planted  for  harvest  must  equal  at  least 
50  percent  of  the  permitted  acreage  for 
such  crop; 

(3)  The  amount  of  acreage  of  other 
nonprogram  crops  to  be  credited  shall 
be  limited  to: 

(i)  50  percent  of  the  permitted  acreage 
of  the  program  crop  for  each  of  the  1966 
and  1987  crop  years; 


(ii)  35  percent  of  the  permitted  acreage 
of  the  program  crop  for  the  1988  crop 
year;  and 

(iii)  20  percent  of  the  permitted 
acreage  of  the  program  crop  for  the  1989 
crop  year. 

(4)  No  acreage  of  other  nonprogram 
crops  shall  be  credited  to  a  crop  of  rice, 
upland  cotton,  feed  grains,  or  wheat  if 
the  farm  program  acreage  for  the  crop 
determined  in  accordance  with 
§  713.108(b)  includes  any  acreage  of 
approved  nonprogram  crops  or 
conserving  ases. 

(f)  Haying  and  grazing.  Haying  and 
grazing  of  approved  nonprogram  crops 
and  conserving  uses  credited  as  the 
program  crop  shall  only  be  permitted  if 
haying  and/or  grazing  is  requested  by 
the  State  committee  and  the  Secretary 
approves  such  a  request. 

F.  Section  713.105  of  the  regulations  is 
amended  by  revising  paragraph  (d)  to 
read  as  foUows: 

§  71 3.105    Disaster  credit 

*  4  *  *  * 

(d)  When  prevented  planting  or  failed 
acreage  credit  for  a  crop  is  approved  for 
an  acreage: 

(1)  And  producers  on  the  farm  are 
participating  in  the  production 
adjustment  program  for  such  crop,  such 
credit  shall  be  limited  to  the  permitted 
acreage  for  each  crop. 

(2)  Except  for  established  practices  of 
doublecropping  as  prescribed  by  the 
Deputy  Administrator,  any  later  crop 
planted  on  such  acreage  shall  not  be 
considered  to  be  planted  for  any 
purpose  under  the  programs  authorized 
by  this  part,  and  parts  1421  and  1427  of 
this  title  regardless  of  the  permitted 
acreage  for  such  crop. 

G.  Section  713.108  of  the  regulations  is 
amended  by  revising  the  heading  of 
paragraph  (b),  paragraphs  (b}{2),  and  (c) 
and  by  adding  paragraph  (e)  to  read  as 
follows: 

§713.10«    Deficiency  paymenta. 
•        *        •        *        • 

(b)  Farm  program  acreage.  *  *  ' 
(2)  If  an  acreage  reduction  program  or 
required  land  diversion  program  is  in 
effect  for  the  crop,  the  farm  program 
acreage  shall  be  the  acreage  of  the  crop 
planted  for  harvest  for  the  current  year. 
not  to  exceed  the  permitted  acreage. 
However,  for  wheat,  feed  grains,  upland 
cotton,  and  rice,  if  an  acreage  reduction 
program  is  in  effect  and  the  acreage  of 
the  crop  planted  for  harvest  is  less  than 
92  percent  of  the  permitted  acreage  for 
the  crop,  the  farm  program  acreage  may 
be  increased,  but  not  to  exceed  92 
percent  of  the  permitted  acreage  of  the 
crop,  as  follows: 


(i)  If  the  acreage  of  the  crop  planted 
for  harvest  is  less  than  50  percent  of  the 
permitted  acreage  of  the  crop,  the  farm 
program  acreage  shall  not  be  iocreased, 

(ii)  If  the  acreage  of  the  crop  planted 
for  harvest  is  at  least  50  percent  of  the 
permitted  acreage  of  the  crop  for  the 
year,  the  farm  program  acreage  shall  be 
the  sum  of: 

(A)  The  acreage  of  the  crop  planted 
for  harvest,  plus 

(B)  The  amount  by  which  the  sum  of 
the  acreages  of  approved  nonprogram 
crops  and  conserving  uses  credited  to 
the  crop  in  accordance  with  §  713.102 
exceeds  8  percent  of  the  permitted 
acreage  for  the  crop:  and 

(iii)  If  a  State  or  local  agency  has 
imposed  in  an  area  of  the  State  or 
county  a  quarantine  on  the  planting  for 
harvest  of  any  crop  for  which  price 
support  is  available,  the  Deputy 
Administrator,  based  upon  a 
recommendation  of  the  State  committee, 
may  allow  the  acreage  subject  to  the 
quarantine  to  be  considered  as  eligible 
for  purposes  of  program  payments  as 
follows: 

(A)  Acreage  subject  to  the  quarantine 
may  be  credited  to  a  crop  in  accordance 
with  §  713.102.  and 

(B)  The  farm  program  acreage  on  a 
farm  where  such  acreage  is  credited  to 
the  crop  shall  be  the  sum  of  the  acreage 
of  the  crop  planted  for  harvest  and  the 
sum  of  the  acreages  of  approved 
nonprogram  crops  and  conserving  uses 
credited  to  a  crop  in  accordance  with 

§  713.102  which  is  in  excess  of  8  percent 
of  the  permitted  acreage  for  such  crop, 
(c)  Payment  computation.  Deficiency 
payments  shall  be  determined  for 

(1)  The  1986  crop  year,  for  each  crop 
by  multiplying  the  farm  program  acreage 
by  the  higher  of  the  farm  program  yield 
as  provided  for  in  (  713.6  or  97  percent 
of  the  1985  farm  program  payment  yield 
by  the  deficiency  payment  rate. 
However,  no  deficiency  payment  shall 
be  made  for  any  quantity  of  a  crop  with 
mpect  to  which  a  reduced  yield 
payment  is  made. 

(2)  The  1987  crop  year,  for  each  crop 
by  multiplying  the  farm  program  acreage 
by  the  higher  of  the  farm  program 
payment  yield  as  provided  for  in  S  713.6 
or  95  percent  of  the  1985  farm  program 
payment  yield  by  the  deficiency 
payment  rate.  However,  no  deficiency 
payment  shedl  be  made  for  any  quantity 
of  a  crop  with  respect  to  which  a 
reduced  yield  payment  is  made. 

(3)  The  1986  through  1990  crop  years 
for  each  crop  by  multiplying  the  farm 
program  acreage  by  the  farm  program 
payment  yield  as  provided  for  in  S  713.6 
by  the  deficiency  payment  rate. 
However,  no  deficiency  payment  shall 
be  made  for  any  quantity  of  a  crop  with 


respect  to  which  a  reduced  yield 
payment  is  made. 

***** 

(e)  Additional  yield  payments.  If.  with 
respect  to  the  1986  crop  of  any 
commodity,  97  percent  of  the  1985  farm 
yield  exceeds  the  farm  program 
payment  yield  for  the  1986  crop  or.  with 
respect  to  the  1987  crop  of  any 
commodity,  95  percent  of  the  1985  farm 
yield  exceeds  the  farm  program 
payment  yield  for  the  1987  crop,  the 
portion  of  the  deficiency  payment  which 
is  attributable  to  such  difTerence  shall 
be  made  in  commodity  certificates  in 
accordance  with  Part  770  of  this  tide. 
Such  payments  shall  be  made  no  later 
than  die  dates  specified  in  paragraph  (d) 
of  this  section.  Advance  payments  may 
be  made  as  announced  by  the  Secretary. 
2.  Part  770  of  Chapter  VII  of  Title  7  of 
the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  770— COMMODITY 
CERTIFICATES,  IN  KIND  PAYMENTS, 
AND  OTHER  FORMS  OF  PAYMENT 

Sec. 

770.1  Applicability. 

770.2  Payments  in  lieu  of  cash  payments. 

770.3  Payments  to  persons  with  outstanding 
CCC  loans. 

770.4  Commodity  certificates. 

770.5  In  kind  payments. 

770.6  Assignments. 

770.7  Miscellaneous  provisions. 
Authority:  Sees.  4  and  5  of  the  Commodity 

Credit  Corporation  Charter  Act,  as  amended, 
62  Stat.  1070,  as  amended,  1072  (15  U.S.C. 
714b  and  714c);  sees.  lOlA  103A.  105C  107C. 
107D,  107E,  and  405  of  the  Agricultural  Act  of 
1949,  as  amended:  99  Stat.  1419.  as  amended, 
1407,  as  amended,  1395,  as  amended,  1446, 
1383,  as  amended.  63  Stat.  1054,  as  amended 
(7  U.S.C.  1441-1, 1444-1, 1444b,  1444b-2. 
1444b-3, 1444t>-4, 1445d.  and  1425). 

§  770.1    ApplicabUity. 

This  part  shall  be  applicable  to 
payments  and  loans  made  in  accordance 
with  the  programs  administered  by  the 
Commodity  Credit  Corporation  (CCC)  or 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  as 
determined  and  announced  by  the 
Secretary  of  Agriculture  or  a  designee  of 
the  Secretary.  The  definitions  of  the 
terms  applicable  to  7  CFR  Part  713  set 
forth  at  S  713.3  also  shall  be  applicable 
to  this  part,  except  that  the  term 
"commodity"  shall  mean  any 
agricultural  commodity. 

§  770.2    Payments  in  Ueu  of  cash 
payments. 

(a)  CCC  will,  in  accordance  with 
applicable  program  provisions,  make 
payments  in  a  form  other  than  in  cash  to 
persons  who  otherwise  are  eligible  to 
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receive  a  cash  payment  from  CCC. 
Further,  subject  only  to  statutory 
prohibition  and  notwithstanding  any 
provisions  of  the  contract  to  participate 
in  a  program  administered  by  CCC  or 
ASCS,  CCC  may,  at  its  option,  make 
payments  in  a  form  other  than  in  cash. 

(b)  As  determined  by  CCC,  payments 
in  a  form  other  than  in  cash  may  be 
made  in  the  following  manner 

(1)  By  delivery  of  a  commodity  to  a 
person  at  a  warehouse  or  other  similar 
facility; 

(2)  By  transfer  of  negotiable 
warehouse  receipts; 

(3)  By  the  issuance  of  certificates 
which  CCC  shall  redeem  in  accordance 
with  this  part; 

(4)  By  the  acquisition  and  use  of 
commodities  pledged  as  collateral  for 
CCC  price  support  loans: 

(5)  By  the  use  of  commodities  owned 
by  CCC:  and 

(6)  By  such  other  methods  as  CCC 
determines  appropriate,  including 
methods  to  enable  the  producer  to 
receive  payments  in  order  to  assure  that 
the  producer  receives  the  same  total 
return  as  if  the  payments  had  been 
made  an  cash. 

(c)  The  value  of  the  payments  made  in 
any  manner  set  forth  in  paragraph  (b)  of 
this  section  shall  be  determined  by  CCC. 

(d)  Notwithstanding  any  other 
provision  of  this  part,  CCC  may,  with 
respect  to  producers  who  are  members 
of  a  cooperative  marketing  association 
which  has  been  determined  in 
accordance  with  Part  1425  of  this  title  to 
be  eligible  to  receive  price  support  on 
behalf  of  its  producer-members,  enter 
into  agreements  with  such  producers 
and  such  cooperatives  to  facilitate  the 
making  of  payments  to  such  producers. 
Such  agreements  may  include  a 
provision  which  allows  a  producer  to 
make  available  for  the  use  of  the 
cooperative  the  value  of  the  non-cash 
payment  which  would  otherwise  be 
made  to  the  producer. 

§  770.3    Payments  to  persons  with 
outstanding  CCC  loans. 

(a)  Persons  with  outstanding  CCC 
loans  who  are  eligible  to  receive 
payments  from  CCC,  including  a  person 
authorized  to  receive  a  payment  on 
behalf  of  another  person,  may  be 
required  to  liquidate  such  loans  in 
accordance  with  this  section  in  order  to 
be  eligible  to  receive  a  payment 
authorized  by  S  770.2. 

(b)  A  person  with  an  outstanding  CCC 
loan  must,  unless  otherwise  agreed  upon 
by  the  person  and  CCC.  redeem  and  sell 
to  CCC  a  quantity  of  the  commodity 
pledged  as  collateral  for  a  CCC  loan,  as 
determined  by  CCC,  in  an  amount  equal 
in  value  to  the  value  of  the  payment 


which  would  otherwise  be  made  to  such 
person.  If  the  person  has  more  than  one 
outstanding  CCC  loan.  CCC  may.  by 
contract  or  otherwise,  prescribe  which 
loan  collateral  the  person  shall  be 
required  to  redeem  in  order  to  receive 
payment.  The  purchase  price  shall  be 
equal  to  the  cost  of  liquidating  the  loan 
or  the  portion  of  the  loan  for  which  the 
quantity  of  the  commodity  sold  to  CCC 
is  pledged  as  collateral,  except  that,  in 
the  case  of  a  special  producer  storage 
loan  or  a  farmer-owned  reserve  loan,  the 
purchase  price  will  not  include  the 
amount  of  any  unearned  advance 
storage  payments  received  with  respect 
to  the  redeemed  collateral.  After 
redemption  and  the  subsequent  sale  to 
CCC  of  the  commodity  pledged  as 
collateral  for  such  CCC  loan.  CCC  shall 
make  available  to  the  person  a  like 
quantity  of  the  commodity. 

9  770.4    Commodity  certificates. 

(a)  General.  CCC  may  issue 
commodity  certificates  as  a  form  of 
payment.  Commodity  certificates  will 
bear  a  dollar  denomination.  Such 
certiHcate  may  be  transferred, 
exchanged  for  the  inventory  of  CCC 
(including  the  receipt  in  accordance 
with  paragraph  (e)  of  this  section  of  loan 
collateral  by  a  person  to  whom  a  loan 
secured  by  such  collateral  is  made),  or 
exchanged  for  cash,  as  provided  for  in 
this  section.  Commodity  certificates 
shall  be  subject  to  the  provisions  of  this 
part,  and  to  any  terms,  conditions  and 
restrictions  provided  on  the  certificate, 
which  are  incorporated  by  reference 
herein. 

(b)  Liens,  encumbrances,  and  State 
law.  (1)  The  provisions  of  this  section  or 
the  commodity  certificates  shall  take 
precedence  over  any  state  statutory  or 
regulatory  provisions  which  are 
inconsistent  with  the  provisions  of  this 
section  or  with  the  provisions  of  the 
commodity  certificates. 

(2]  Commodity  certificates  shall  not 
be  subject  to  any  lien,  encumbrance,  or 
other  claim  or  security  interest,  except 
that  of  an  agency  of  the  United  States 
Government  arising  specifically  under 
Federal  statute. 

(3)  The  provisions  of  this  paragraph 
(b)  of  this  section  shall  apply  without 
regard  to  the  identity  of  the  holder  of  the 
certificate. 

(c)  Transferability.  Except  as 
provided  in  paragraph  (f)  of  this  section. 
any  person  may  transfer  a  commodity 
certificate  to  any  other  person. 
However,  any  such  transfer  must  be  in 
the  full  amount  of  the  certificate,  and 
can  be  effected  only  by  restrictive 
endorsement  on  the  back  of  the 
certificate,  showing  the  name  of  the 
transferee  and  the  date  of  the  transfer. 


and  signed  by  the  transferor.  CCC  will 
not  honor  any  certificate  bearing  any 
endorsement  to  "bearer"  or  any  other 
nonrestrictive  endorsement,  or 
otherwise  transferred  in  a  manner 
contrary  to  the  regulations  contained  in 
this  section.  The  person  who  submits  a 
commodity  certificate  to  CCC  shall 
endorse  the  certificate  to  CCC. 

(d)  Exchange  of  commodity  certificate 
for  CCC-owned  commodities. — (1) 
General.  Except  as  otherwise  provided 
in  this  paragraph  and  in  paragraphs  (f) 
and  (g)  of  this  section,  any  holder  of  a 
commodity  certificate  may  exchange 
such  certificate,  by  itself  or  together 
with  other  commodity  certificates,  for 
such  commodities  as  are  made  available 
by  CCC  by  endorsing  and  submitting  the 
certificate  to  CCC.  If  a  person  submits 
commodity  certificates  for  exchange  in 
order  that  the  person  would  be  eligible 
to  receive  a  quantity  of  a  commodity 
which  includes  less  than  an  entire  unit 
in  which  the  commodity  is  stored  (e.g., 
less  than  an  entire  bale  of  cotton  or  an 
entire  barrel  of  honey): 

(i)  Such  person  may  forefeit  the  partial 
unit  of  the  commodity  to  CCC,  or 

(ii)  CCC  may  issue  a  check  to  such 
person  for  the  partial  unit  of  the 
commodity  or  permit  such  person  to 
purchase  the  remainder  of  such  unit  at  a 
price  determined  by  CCC.  A  person  may 
obtain  information  regarding 
commodities  available  for  exchange  and 
the  procedure  for  exchange  from  Kansas 
City  Commodity  Office,  ASCS-USDA. 
Kansas  City,  MO  64141-0205. 

(2)  Minimum  quantities.  A  holder  of 
an  amount  of  commodity  certificates 
sufficient  to  acquire  a  carload  lot,  or 
other  quantity  as  may  be  determined  by 
CCC,  may  present  such  amount  for 
exchange  at  any  time  on  or  before  the 
expiration  date  of  such  certificates.  A 
holder  who  is  permitted  to  exchange  the 
certificate  for  CCC-owned  commodities 
but  who  does  not  possess  commodity 
certificates  in  the  amount  specified  in 
the  preceding  sentence  may,  not  to 
exceed  once  during  a  calendar  month, 
submit  such  certificates  to  CCC.  CCC 
will,  at  CCC's  option,  pay  such  holder 
by  check  in  the  amount  of  the  certificate 
or  transfer  to  such  holder  title  to 
commodities  owned  by  CCC. 

(3)  CCC-owned  commodities  stored  by 
a  person  who  submits  commodity 
certificates  to  CCC.  CCC  may  require  or 
permit  holders  of  commodity  certificates 
to  exchange  such  certificates  for 
commodities  owned  by  CCC  which  are 
stored  by  such  holder,  without  making 
such  commodities  or  kinds  of 
commodities  available  to  other  holders 
of  commodity  certificates. 
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(4)  Valuation.  Except  as  otherwise 
may  be  auinounced  by  CCC  CCC  will 
determine  the  value  of  CCC-owned 
commodities  madS  available  to  holders 
of  commodity  certificates. 

(5)  Transfer  of  title.  Title  to 
commodities  owmed  by  CCC  which  are 
transferred  to  a  person  who  submits 
commodity  certificates  to  CCC  shall  be 
transferred  in  store,  except  as  may  be 
determined  and  announced  by  CCC.  The 
person  who  submits  certificates  to  CCC 
shall  be  responsible  for  all  costs 
incurred  in  transferring  title  to  the 
commodity,  except  as  specifically 
provided  by  CCC.  The  transfer  of  title  to 
such  commodities  shall  occur  without 
regard  to  any  Stale  law  or  any  claim  of 
lien  against  the  commodity  or  proceeds 

-  thereof  which  may  be  asserted  by  any 
creditor  except  agencies  of  the  U.S. 
Government  whose  lien  arises 
specifically  under  Federal  statute. 

(6)  Expiration  date.  CCC  may,  at  its 
option,  discount  or  refuse  to  accept  any 
commodity  certificate  presented  for 
exchange  after  the  expiration  date 
stated  on  the  certificate. 

(e)  Use  of  commodity  certificates  to 
receive  loan  collateral. 

(1)  General.  Except  as  otherwise 
provided  in  this  paragraph  and  in 
paragraphs  (f)  and  (g)  of  this  section, 
any  holder  of  a  commodity  certificate 
may  use  such  certificate  to  receive 
oommodites  pledged  as  collateral  for 
CCC  loans  made  to  such  persoa  at  any 
time  on  or  before  the  expiration  date 
stated  on  the  certificate.  A  holder  of  a 
commodity  certificate  who  wishes  to 
receive  a  quantity  of  a  commodity 
pledged  by  such  person  as  collateral  for 
a  CCC  loan  in  exchange  for  a  certificate 
shall  redeem  and  sell  to  CCC  a  quantity 
of  the  commodity  equal  in  value  to  the 
dollar  denomination  of  the  certificate,  as 
determined  by  CCC.  The  purchase  price 
shall  be  equal  to  the  cost  of  liquidating 
the  loan  or  the  portion  of  the  loan  for 
which  the  quantity  of  the  commodity 
sold  to  CCC  is  pledged  as  collateral, 
except  that,  in  the  case  of  a  special 
producer  storage  loan  or  a  farmer- 
owned  reserve  loan,  the  purchase  price 
will  not  include  the  amount  of  any 
unearned  advanced  storage  payments 
received  with  respect  to  the  redeemed 
loan  collateral.  Upon  submission  of  the 
certificate,  which  is  endorsed  to  CCC,  to 
the  county  ASCS  office  which  issued  the 
loan,  the  holder  of  ft  conunodity 
certificate  will  receive  the  quantity  of 
the  commodity  which  has  been  sold  to 
CCC.  Except  as  otherwise  determined 
by  CCC,  if  the  holder  of  such  certificate 
does  not  have  con.modities  pledged  as 
collateral  for  CCC  loans  equal  in  value 
to  the  dollar  denomination  of  the 
certificate,  as  determined  by  CCC,  CCC 
will,  at  CCC's  option  and  after  the 
producer  has  submitted  the  certificate. 


pay  the  difference  to  the  person  by 
check  or  in  the  form  of  a  new 
conunodity  certificate. 

(2)  Ineligible  commodities.  No  person 
may  use  a  commodity  certificate  to 
receive  a  quantity  of  tobacco,  peanuts, 
or  extra  long  staple  cotton  pledged  as 
collateral  for  a  CCC  loan.  No  person 
may.  before  August  1. 1986.  use  a 
commodity  certificate  to  receive  a 
quantity  of  upland  cotton  pledged  as 
collateral  for  a  CCC  loan. 

(f)  Certificates  bearing  a  first  transfer 
deadline.  If  a  commodity  certificate 
bears  a  "first  transfer  deadline"  date, 
the  person  to  whom  the  certificate  is 
issued  may  not  transfer  such  certificate 
to  another  person  after  such  date. 
Further,  the  person  to  whom  such  a 
certificate  is  issued  may  not  exchange 
the  certificate  for  commodities  owned 
by  CCC.  Nor  after  the  "first  transfer 
deadhne"  may  such  person  use  such  a 
certificate  to  receive  a  quantity  of  a 
commodity  pledged  as  collateral  for 
CCC  a  loan.  However,  such  person  may, 
but  only  during  the  ten  business  days 
immediately  following  the  first  transfer 
deadline  date,  submit  such  certificate, 
endorsed  to  CCC  at  the  issuing  county 
ASCS  office  in  exchange  for  payment  by 
check  in  the  amount  of  the  commodity 

certificate, 
(g)  "Generic"  and  commodity-specific 

commodity  certificates. 

(1)  General.  If  a  commodity  certificate 
indicates  that  it  is  a  "generic" 
certificate,  such  certificate  may,  subject 
to  the  provisions  of  paragraphs  (a) 
through  (f)  of  this  section,  be  exchanged 
for  any  commodity  made  available  by 
CCC  or,  as  appropriate,  used  to  receive 
a  quantity  of  any  commodity  which 
serves  as  collateral  for  a  CCC  loan.  If  a 
certificate  is  not  a  "generic"  certificate, 
such  certificate  may  be  exchanged  for  or 
used  to  receive  only  a  quantity  of  the 
commodity  or  commodities  indicated  on 
the  face  of  the  certificate. 

(2)  Payments  to  first  handlers  and 
inventory  protection  payments  for 
upland  cotton.  Notwithstandingany 
other  provision  of  this  section,  a 
certificate  issued  as  payment  to  first 
handlers  of  cotton,  as  determined  by 
CCC.  in  accordance  with  section 
103A(a)(5)(D)(ii)  of  the  Agricultural  Act 
of  1949.  as  amended,  amay  not  be 
exchanged  for  CCC-owned  upland 
cotton  until  after  the  expiration  of  five 
months  following  the  month  in  which 
such  certificate  is  issued.  Certificates 
issued  as  payments  which  are 
determined  to  be  necessary  to  make  raw 
cotton  in  inventory  on  August  1, 1986 
available  at  competitive  prices  as 
determined  by  CCC  in  accordance  with 
section  103A(a)(5)(D)(ii)  of  the 
Agricultural  Act  of  1949,  as  amended, 
may  not  be  exchanged  for  CCC-owned 
upland  cotton  only  during  such  period  or 


periods  as  may  be  determined  and 
announced  by  CCC. 

(3)  Commodities  not  available  in  CCC 
inventory.  Notwithstanding  any  other 
provision  of  this  section,  if  a  person 
submits  a  commodity  specific  certificate 
to  CCC  in  exchange  for  a  quantity  of 
such  commodity  and  CCC  determines  it 

is  not  possible  to  make  such  commodity 

available,  CCC  may: 
(i)  Require  such  person  to  exchange 

the  commodity  specific  certificate  for  a 

generic  certificate;  or 
(ii)  Refuse  to  accept  submission  of 

such  certificate  until  CCC  is  able  to 

make  available  a  quantity  of  the 

commodity  specified  on  such  certificate, 
(h)  CCC,  at  its  option,  may  discount  or 

refuse  to  accept  any  certificate  made, 

transferred,  or  submitted  in  violation  of 

this  section. 

§  770.5    In  kind  payments. 

(a)  Subject  to  the  provisions  of 
§§  770.2  and  770.3.  CCC  may  make 
payments  in  the  form  of  commodities. 
Quantities  of  commodities  made 
available  as  payment  shall  be  based 
upon  the  value  of  the  commodity,  as 
determined  by  CCC.  Such  quantity  may 
be  adjusted  by  CCC  to  reflect  the 
location,  quality,  and  other  similar 
factors  which  CCC  determines  to  affect 
the  value  of  the  commodity. 

(b)  The  transfer  of  title  to 
commodities  made  available  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  in  store,  except  as 
determined  by  CCC,  and  shall  be  made 
without  regard  to  any  State  law  or  any 
claim  of  lien  against  the  commodity,  or 
proceeds  thereof,  which  may  be 
asserted  by  any  creditor  except  agencies 
of  the  U.S.  Government  whose  lien 
arises  specifically  under  Federal  statute. 
The  recipient  of  such  commodities  shall 
be  responsible  for  all  costs  incurred  in 
transferring  title  to  the  commodity, 
except  as  specificaUy  provided  by  CCC. 
§  770.6    Assignments. 

Notwithstanding  any  other  provision 
of  this  chapter,  a  payment  made  under 
this  part  may  not  be  the  subject  of  an 
assignment,  except  as  determined  and 
announced  by  CCC. 
§  770.7    Miscellaneous  provisions. 

Except  as  determined  by  CCC,  the 
following  provisions  of  this  title  shall 
apply  to  this  part: 

(a)  Part  13.  Setoffs  and  Withholding. 

(b)  Part  707.  Payments  Due  Persons 
Who  Have  Died.  Disappeared,  or  Been 
Declared  Incompetent. 

(c)  Part  718,  Determination  of  Acreage 
and  Compliance. 

(d)  Part  780,  Appeal  Regulations. 

(e)  Part  790.  Incomplete  Performance 
Based  Upon  Actions  or  Advice  of  an 
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Authorized  Representative  of  the 
Secretary. 

(f)  Part  791,  Authority  to  Make 
Payments  When  There  has  been  a 
Failure  to  Comply  Fully  with  the 
Program. 

(g)  Part  795,  Payment  Limitation, 
(h)  Part  796,  Denial  of  Program   ' 

Eligibility  for  Controlled  Substance 
Violations. 

(i)  Part  1403,  Interest  on  Delinquent 
Debts. 

(j)  All  other  parts  of  the  Code  of 
Federal  Regulations  which  are  made 
applicable  to  this  part. 

3.  Part  795  of  Chapter  VII  of  Title  7  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  79S— {AMENDED] 

A.  The  authority  citation  continues  to 
read  as  follows: 

Autliority:  Sec.  1001,  Pub.  L  98-199,  7 
U.S.C.  1308:  99  Stat.  1444. 

B.  Section  795.5  is  revised  to  read  as 
follows: 

§  795.5    Timing  for  determining  status  of 
persons. 

Except  as  otherwise  set  forth  in  this 
part,  the  status  of  individuals  or  entities 
as  of  March  1,  or  such  other  date  as  may 
be  detjsrmined  and  announced  by  the 
Administrator  shall  be  the  basis  on 
which  determinations  are  made  in 
accordance  with  this  part  for  the  year 
for  which  the  determination  is  made. 

4.  Part  1425  of  Chapter  XIV  of  Title  7 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1425— {AMENDED] 

A.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  4,  5,  and  12  of  the 
Commodity  Credit  Corporation  Charter  Act, 
as  amended,  62  Stat.  1070,  as  amended,  1072, 
1073  (15  U.S.C.  714b,  714c,  and  714j);  sees. 
101,  201,  203,  301.  and  401  of  the  Agricultural 
Act  of  1949,  as  amended,  83  Stat.  1051,  as 
amended,  1052,  as  amended.  70  Stat.  212.  83 
Stat.  1053,  as  amended,  1054,  as  amended  (7 
U.S.C.  1444, 1441, 1446d,  1447,  and  1421). 

B.  Section  1425.4  is  revised  by  revising 
the  title  of  the  section  and  paragraph  (a) 
to  read  as  follows: 

§1425.4    Approval. 

(a)  Application.  In  order  for  a 
cooperative  to  obtain  price  support  with 
respect  to  the  1986  and  subsequent 
crops  of  authorized  commodities,  a 
cooperative  must  submit  an  application 
for  approval  with  respect  to  such 

authorized  commodities  to  CCC. 

***** 

C.  Section  1425.11  is  amended  by 
revising  paragraph  (c]  to  read  as 
follows: 

f142S.11    Operations. 


JM  I 


(c)  Any  marketing  agreement  entered 
into  by  a  cooperative  in  accordance 
with  the  provisions  of  paragraph  (b)  of 
this  section,  must  as  determined  by 
CCC: 

(1]  Adequately  protect  the  ownership 
and  control  interests  of  the  cooperative 
members; 

(2)  Be  in  the  best  interest  of  the 
members  of  the  cooperative  acquiring 
the  service;  and 

(3)  Require  that  all  proceeds  from  the 
marketing  operation  be  distributed  as 
provided  in  §  1425.17. 

D.  Section  1425.13  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  1425.13    Uniform  marlceting  agreement 

***** 

(c)  An  approved  cooperative,  when 
authorized  by  CCC,  may  offer  additional 
marketing  methods  to  its  members  on  a 
limited  membership  basis  for  not  to 
exceed  two  crop  years  before  making 
such  marketing  method  available  to  all 
members.  If  such  limited  marketing 
method  is  adopted  as  a  permanent 
marketing  method  by  the  cooperative, 
information  concerning  such  method 
and  participation  in  such  method  shall 
be  made  available  to  all  members.  Such 
information  may  be  published  in  the 
cooperative's  membership  publication  or 
included  in  other  written  notice  mailed 
to  members. 

E.  Section  1425.16  is  amended  by 
revising  paragraph  (c]  to  read  as 
follows: 

§  1425.16    Eligible  commodity  and  pooling. 

***** 

(c)  Availability  of  price  support.  (1) 
Price  support  will  be  available  to  the 
cooperative  for  the  quantity  of  a 
commodity  stored  commingled  in  an 
approved  warehouse  equal  to  the 
smaller  of: 

(i)  The  quantity  of  an  eligible 
commodity  received  from  members  of 
the  cooperative,  or 

(ii)  The  quantity  of  commodity  which 
is  in  the  cooperative's  inventory.  The 
cooperative  must  have  in  inventory  a 
quantity  of  commodity  of  each  class  and 
grade  at  least  equal  to  the  quantity  of 
that  commodity  of  each  class  and  grade 
pledged  as  loan  collateral. 

(2)  Price  support  will  be  available  as 
provided  in  §§  1421.3(g)  and  1434.3(d) 
for  farm-stored  commodities  that  have 
been  delivered  to  the  cooperative. 

(3)  Except  as  provided  in  paragraph 
(c)(2]  of  this  section,  price  support  will 
be  available  to  the  cooperative  for  the 
quantity  of  the  eligible  commodity 
stored  identity  preserved  in  an  approved 
warehouse  which  was  received  from 
members  of  the  cooperative  and  which 
is  in  the  cooperative's  inventory  at  the 


time  such  commodity  is  pledged  as 
collateral  for  a  price  support  loan  or  is 
offered  to  CCC  for  purchase. 

(4)  Price  support  eligibility  for 
commingled  commodities  stored  on  a 
farm  or  in  a  warehouse  may  be 
transferred  to  an  approved  warehouse. 
***** 

E.  Section  1425.17  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

91425.17    Distribution  of  proceeds. 

***** 

(b)  Pool  proceeds.  *  *  * 

(4)  Pool  proceeds  obtained  from  price 
support  loans  made  by  CCC  shall  not  be 
combined  with  proceeds  from  other 
eligible  or  ineligible  pools. 
***** 

F.  Section  1425.19  is  revised  to  read  as 
follows: 

§1425.19    Nondiscrimination. 

The  cooperative  shall  not,  on  the 
ground  of  race,  color,  age,  sex,  religion, 
national  origin,  or  physical  or  mental 
handicap,  deny  any  producer 
participation  in,  or  otherwise  subject 
any  producer  to  discrimination  with 
respect  to  any  benefits  resulting  from  its 
approval  to  obtain  price  support  and 
shall  comply  with  the  provisions  of  Title 
VI  of  the  Civil  Rights  Act  of  1964  and  the 
Secretary's  regulations  issued 
thereunder,  appearing  in  §§  15.1-15.12  of 
this  title  (29  FR  16274  and  38  FR  16966). 
and  any  amendments  thereto;  section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended  by  the  Rehabilitation 
Comprehensive  Services  and 
Developmental  Disabilities 
Amendments  of  1978;  and  provisions  of 
the  Age  Discrimination  Act  of  1975  as 
amended.  The  cooperative  shall  not 
discriminate  against  employees  under 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  amended,  or  the  Equal  Pay  Act  of 

1963  or  Title  VI  of  the  Civil  Rights  Act  of 

1964  as  administered  by  the  Equal 
Employment  Opportunity  Commission, 
and  will  handle  employee 
discrimination  complaints  as  provided 
for  in  28  CFR  Part  42  and  29  CFR  Part 
1691.  The  United  States  shall  have  the 
right  to  enforce  compliance  with  such 
statutes  and  regulations  by  suit  or  by 
any  other  action  authorized  by  law.  The 
cooperative  shall  submit  a  certification 
with  its  application  that  the  above  cited 
regulations  and  rules  have  been  read 
and  understood  and  that  the  cooperative 
will  abide  by  them. 

Signed  at  Washington.  DC  on  June  10, 1966. 
Milton  ].  Hertz, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation  and  Acting  Administrator. 
Agricultural  Stabilization  and  Conservation 
Service. 
(FR  Doc.  86-13477  Filed  8-13-86;  8:45am| 
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DEPARTMENT  OF  THE  INTERIOR 
National  Pwk  Service 
36  CFR  Parts  1. 2.  and  4 

Vehicles  and  Traffic  Safety 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rulemaking 
revises  the  National  Park  Service's 
(NPS)  regulations  pertaining  to  vehicles 
and  traffic  safety.  The  existing 
regulations  have  not  been  revised 
significantly  since  1966  and  are  outdated 
in  many  respects.  The  proposed  rule 
reflects  the  fact  that  the  NPS  considers 
the  respective  States  to  be  the 
appropriate  authorities  to  regulate 
traffic,  and  relies  heavily  on  the 
assimilation  of  individual  State  vehicle 
codes.  The  other  objectives  of  this 
rulemaking  are:  (1)  To  delete 
unnecessary  general  and  special 
regulations;  (2)  to  eliminate  the 
remaining  references  to  the  management 
categories  formerly  used  to  classify  park 
areas;  and  (3),  to  make  use  of  and 
expand  the  discretionary  authority 
provided  park  superintendents  in  other 
NPS  general  regulations  to  protect 
resources  and  provide  for  public  safety. 
The  revised  traffic  regulations  are 
limited  to  those  that  address  problems 
or  situations  unique  to  park  areas,  those 
that  are  not  found  consistently  in 
individual  State  vehicle  codes  and/or 
those  that  reflect  a  need  to  apply  a 
consistent  Servicewide  regulatory 
approach.  The  results  of  this  revision 
will  provide  a  consistent,  yet  flexible 
approach  to  the  management  of  traffic  in 
park  areas  in  the  interests  of  public 
safety  and  the  protection  of  park 
resources  and  public  and  private 
property. 

DATE:  Written  comments  will  be 
accepted  through  August  15, 1986. 
ADDRESS:  Comments  should  be 
addressed  to:  Associate  Director,  Park 
Operations.  National  Park  Service,  P.O. 
Box  37127.  Washington,  DC  2001^7127. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Andy  Ringgold,  National  Park  Service, 
Branch  of  Ranger  Activities,  P.O.  Box 
37127,  Washington,  DC  20013-7127, 
Telephone:  202-343-4187. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NPS  administers  337  park  areas 
throughout  the  country  under  the  broad 
statutory  mandates  to  promote  and 
regulate  their  use;  to  conserve  the 
scenery,  the  natural  and  cultural  objects 
and  the  wildlife  therein;  and  to  provide 
for  their  enjoyment  in  such  manner  as 


will  leave  them  unimpaired  for  the 
enjoyment  of  future  generations. 
Facilities  developed  by  the  NPS  in  park 
areas,  including  roads,  are  limited  to 
those  necessary  to  carry  out  these 
legislative  mandates  and  to  support  the 
purposes  of  the  individual  park  areas  as 
defined  by  Congress. 

Although  visitors  to  the  National  Park 
System  use  a  variety  of  access  methods, 
the  vast  majority  continue  to  rely  on 
motor  vehicles  and  roadways  to  reach 
park  areas  and  to  circulate  within  them. 
Consequently,  the  NPS  has  major 
responsibilities  and  program 
involvement  in  the  areas  of  road 
construction  and  maintenance,  traffic 
safety  and  traffic  law  enforcement. 

The  NPS  currently  administer*  almost 
8,000  miles  of  roads  within  the  National 
Park  System  that  are  open  to  the  public. 
There  is  great  variety  in  the  nature  and 
extent  of  park  roads,  ranging  from  very 
short  lengths  of  unpaved  secondary 
roadways,  to  weII-develoi>ed  road 
systems  complete  with  spur  roads, 
parking  areas  and  overlooks,  to 
parkways  running  for  hundreds  of  miles 
through  several  states,  to  parkways 
used  primarily  as  commuter  routes  in 
the  Washington,  DC  area.  Although  the 
types  of  roadways  vary,  their  designs 
are  generally  consistent  with  the  pohcy 
of  providing  the  public  safe,  but  low 
profile,  low  impact  and  low  speed  road 
access  that  blends  into  its  natural 
surroundings.  NPS  roads  are  intended  to 
facilitate  and  enhance  a  visitor's 
leisurely  enjoyment  of  a  park  area,  not 
to  detract  from  it.  As  a  result,  park  roads 
generally  relate  simply  and 
harmoniously  with  the  topography  and 
environment  and  are  often  more  narrow 
and  windy  than  roads  outside  parks,that 
are  designed  to  facilitate  the  movement 
of  vehicles  in  the  most  direct  and 
expeditious  manner. 

irhe  following  statistics  provide  an 
indication  of  the  scope  of  NPS  traffic 
safety  and  traffic  law  enforcement 
activities.  In  1985  there  were  263,900,000 
visits  recorded  to  the  National  Park 
System  and  2,433,000,000  vehicle-miles 
traveled  on  roads  administered  by  the 
NPS.  There  were  9,146  traffic  accidents 
reported  that  resulted  in  77  fatalities, 
1,806  personal  injuries  and  $5.9  million 
in  property  damage.  A  total  of  3^2 
incidents  of  driving  while  intoxicated 
occurred  and  a  total  of  79,811  citations 
were  issued  by  NPS  law  enforcement 
officers  (Park  Rangers  and  U.S.  Park 
Police)  for  moving  traffic  violations. 

NPS  general  regulations  pertaining  to 
vehicles  and  traffic  safety  are  codified 
in  Title  36  of  the  Code  of  Federal 
Regulations  (36  CFR  Part  4).  These 
regulations  apply  to  all  units  of  the 
National  Park  System.  Special 


regulations  pertaining  to  traffic  that 
apply  only  to  individual  park  areas  are 
codified  in  36  CFR  Part  7  and 
supplement  provisions  of  the  general 
regulations.  The  general  regulations  in 
Part  4  were  last  revised  significantly  in 
1966,  although  some  provisions  were 
added  in  the  early  1970's  in  response  to 
situations  for  which  the  existing 
regulations  were  inadequate.  The 
evolution  of  the  National  Park  System, 
new  statutory  authorities  and  directions, 
changes  in  vehicle  technology  and 
designs,  modifications  in  recreation  and 
visitation  patterns  and  the  general 
strengthening  of  State  vehicle  codes 
9ince  then  have  all  contributed  to 
rendering  many  of  the  existing  NPS 
regulations  unnecessary,  ineffective 
and/or  otherwise  outdated. 

This  rulemaking  represents  an  effort 
on  the  part  of  the  NPS  to  strengthen  its 
overall  traffic  safety  program  and,  in  the 
process,  to  update  and  clarify  certain  of 
its  traffic  regulations  and  delete  others 
that  are  unnecessary.  Unnecessary 
regulations  are  those  whose  provisions 
are  duplicated  by  the  respective  State 
vehicle  codes  or  those  that  contain 
provisions  that  can  be  imposed  by  park 
superintendents  without  a  rulemaking, 
using  discretionary  authority  provided 
by  general  regulations  promulgated  in 
1984  and  codified  elsewhere  in  36  CFR. 
The  following  existing  regulations  in 
Part  4  are  proposed  for  deletion: 

1.  Section  4.4— Commercial  Towing: 
Commercial  activity  can  be  regulated 
under  Part  5;  accident  reporting 
requirement  was  moved  to  S  4.3.       ^ 

2.  Section  4.5 — Drivers  License: 
Adequately  covered  by  State  vehicle 
codes. 

3.  Section  4.7 — Entrances  and  Exits: 
All  provisions  can  be  enforced  using 
other  existing  regulations. 

4.  Section  4.8 — Excessive 
Acceleration:  Noise  can  be  regulated 
under  36  CFR  2.12  Audio  Disturbances; 
spinning  tires  provision  moved  to  %  4.2Z. 

5.  Section  4.9 — False  Report  covered 
under  36  CFR  2.32. 

6.  Section  4.10 — Following  Vehicles: 
Adequately  covered  by  State  vehicle 
codes. 

7.  Section  4.12 — Mufflers:  Adequately 
covered  by  State  vehicle  codes. 

8.  Section  4^0 — Vehicle  Registration: 
Adequately  covered  by  State  vehicle 
codes. 

9.  Section  4.21 — Brakes:  Adequately 
covered  by  State  vehicle  codes. 

The  NPS  also  intends  to  delete  from 
Part  7  a  number  of  special  regulations 
that  will  l>e  rendered  unnecessary  by 
the  provisions  of  this  rulemaking. 
Further  discussion  on  this  subject  is 


found  in  the  section-by-section  analysis 
of  this  rulemaking. 

The  NPS  is  also  proposing  to  remove 
from  Part  4  the  last  remaining  references 
to  the  administrative  categories  of 
natural,  historic  and  recreational  areas 
formeriy  used  to  classify  park  areas  for 
purposes  of  guiding  management, 
protection  and  visitor  use  activities.  The 
NPS  ceased  using  these  categories  in 
1978  and  subsequently  removed  all 
references  to  them  from  its  Management 
Policies  (1978)  and  general  regulations 
(1983-84). 

The  NPS  is  proposing  that  the 
foundation  of  its  vehicle  and  traffic 
safety  regulations  be  the  nonconflicting 
provisions  of  the  respective  State 
vehicle  codes,  which  will  be  assimilated. 
Proposed  regulations  in  addition  to 
those  codes  are  limited  to  ones  that  are 
necessary  to  resolve  visitor  safety  and/ 
or  resource  protection  concerns  that 
cannot  be  satisfied  on  a  Servicewide 
basis  by  applying  and  enforcing  State 
vehicle  code  provisions. 

This  rulemaking  was  developed  by  a 
group  of  eight  NPS  employees  with  a 
wide  range  of  experience  in  park 
management  and  law  enforcement,  and 
an  attorney  advisor  from  the 
Department  of  the  Interior.  It  is  based 
largely  on  suggestions  submitted  by  NPS 
field  managers  and  their  staffs  and  their 
suggested  changes  to  a  draft  of  the  rule 
that  was  circulated  for  Servicewide 
internal  review  in  the  fall  of  1985. 

Section-by-Section  Analysis 

The  following  terms  used  in  the 
regulatory  text  of  this  rulemaking  are 
defined  in  36  CFR  14  and  have  specific 
meanings: 

Authorized  person,  bicycle,  carry, 
developed  area,  motor  vehicle,  operator,  pack 
animal,  park  area,  park  road,  permit,  person, 
possession.  State,  superintendent,  traffic, 
vehicle,  and  wildlife. 

These  terms  are  used  throughout  the 
NPS  regulations  codified  in  38  CFR  Parts 
1,  2.  3,  7.  and  13  in  order  to  facilitate 
consistent  interpretation,  understanding 
and  enforcement.  The  definition  of  the 
terms  "authorized  person"  and 
"superintendent"  are  particularly 
important  to  a  reader's  clear 
understanding  of  the  provisions  of  this 
rulemaking.  "Authorized  person"  means 
"an  employee  or  agent  of  the  National 
Park  Service  with  delegated  authority  to 
enforce  the  provisions  of  this  chapter", 
i.e.  a  NPS  law  enforcement  officer. 
"Superintendent '  means  "the  official  in 
charge  of  a  park  area  or  an  authorized 
representative  thereoP'. 

This  rulemaking  also  incorporates  the 
use  of  discretionary  authority  provided 
park  superintendents  in  38  CFR  1.5.  That 


section  authorizes  a  superintendent, 
after  having  met  certain  decision 
criteria,  to  establish  public  use  limits, 
impose  closures,  designate  areas  for  a 
specific  use  or  activity  or  impose 
conditions  or  restrictions  on  a  use  or 
activity.  These  management  tools 
provide  the  fiexibility  necessary  for  a 
superintendent  to  react  to  changing 
situations  in  the  field  without  having  to 
resort  to  a  lengthy  rulemaking  process 
each  time  closures  or  restrictions  are 
imposed,  changed  or  relaxed.  Whenever 
the  text  of  a  section  of  this  rulemaking 
contains  the  terms  "designate"  or 
"designated",  or  authorizes  the 
superintendent  to  "establish  conditions 
or  restrictions",  the  NPS  intends  that 
language  to  constitute  authorization  for 
a  superintendent  to  exercise  the 
discretionary  authority  provided  in  S  1-5. 
When  exercising  the  authority  of  S  1-5.  a 
superintendent  is  required  to  comply 
with  public  notice  procedures  specified 
in  36  CFR  1.7.  The  use  of  this 
discretionary  authority  is  discussed 
further  under  the  headings  of  the 
individual  sections  in  Part  4  in  which  it 
is  included. 

Although  the  primary  focus  of  this 
rulemaking  is  Part  4,  other  Parts  of  the 
CFR  are  affected  as  well.  The  following 
outlines  the  purpose  and  intent  of  each 
section  of  this  rulemaking  and  provides 
applicable  background  information. 

Parti 

Section  1.2    Applicability  and  scope. 
A  provision  has  been  added  to  this 
section,  which  pertians  to  the  general 
•  applicability  and  scope  of  all  the 
regulations  codified  in  36  CFR,  clarifying 
the  fact  that  NPS  regulations  are  not 
intended  to  restrict  the  activities  of  a 
disabled  or  physically  handicapped 
person  using  a  wheelchair,  beyond  the 
degree  that  the  activities  of  pedestrians 
are  restricted  by  the  same  regulations. 
The  purposes  of  this  provision  are  to 
eliminate  potential  confusion  and  to 
emphasize  the  Service's  intent  that 
wheelchairs  not  be  considered  bicycles, 
vehicles,  or  motor  vehicles  within  the 
context  of  NPS  regulations. 

Section  1.4    Definitions.  The  list  of 
definitions  in  S  1.4  is  amended  as 
follows.  The  definition  of  "authorized 
emergency  vehicle"  is  revised  to  restrict 
the  types  of  vehicles  that  qualify  for  this 
designation  to  vehicles  in  official  use  for 
emergency  purposes  by  a  Federal 
agency  or  emergency  vehicles  as 
defined  by  applicable  State  law.  The 
NPS  considers  the  existing  definition  too 
broad  and  not  cleariy  delineating  the 
few  vehicle  types  that  are  appropriately 
classified  as  emergency  vehicles.  This 
defined  term  is  subsequently  used  in 

S  4.2  of  this  rulemaking. 


A  comprehensive  definition  of  "Slate 
Law"  has  been  added  to  clarify  the 
many  references  made  to  those  terms  in 
Part  4  as  well  as  in  other  parts  of  36 
CFR. 

A  definition  of  "traffic  control  device" 
has  also  been  added  to  this  section.  This 
definition  is  intended  to  cover  the 
various  types  and  purposes  of  signs  and 
other  markings  used  for  the  purpose  of 
regulating  traffic.  By  policy,  NPS  traffic 
control  devices  must  comply  with  the 
Manual  or  Uniform  Traffic  Control 
Devices,  the  document  that  establishes 
national  standards  for  traffic  signs  and 
markings.  The  term  is  used  in  5 1  4.2. 
4.12  and  4.21  of  this  rulemaking. 

Section  1.8    Information  collection. 
This  section  has  been  revised  to  list  the 
permit  requirement  contained  in  §  4.11. 

Part  2 

Section  2.18    Snowmobiles.  The  NPS 
addresses  the  use  of  snowmobiles 
separately  from  traffic  regulations. 
However,  the  close  connection  between 
snowmobile  activities  and  certain 
aspects  of  traffic  control  are  reflected  in 
the  fact  this  section  lists  nine 
regulations  in  Part  4  that  are  made 
applicable  to  snowmobile  operations. 
These  references  are  being  revised  to 
reflect  the  deletions  and  renumbering  of 
the  sections  in  Part  4  proposed  as  part  of 
this  rulemaking.  In  addition,  in  response 
to  requests  from  affected  field  area 
staffs,  the  NPS  is  adding  proposed  §  4.12 
(Open  Container)  to  the  list  of  sections 
that  apply  to  snowmobile  operations  in 
order  to  address  public  safety  problems 
related  to  the  consumption  of  alcoholic 
beverages  by  individuals  while 
operationg  oversnow  machines. 

Section  2.33    Report  of  injury  or 
damage.  This  section  is  also  being 
revised  to  reflect  a  change  in  the  number 
of  a  section  in  Part  4  that  is  cross- 
referenced. 

Section  2.35    Alcoholic  beverages 
and  controlled  substances.  This  section 
of  the  general  regulations  pertains  to  the 
use  of  alcoholic  beverages  and 
controlled  substances  in  park  areas. 
Paragraphs  (a)(2)  (iii)  and  (iv)  of  that 
regulation  address  carrying  or  storing  an 
opened  container  of  an  alcoholic 
beverage  within  a  motor  vehicle  on  a 
park  road  or  parking  area.  The  NPS  feels 
that,  since  these  restrictions  apply 
directly  to- vehicles  and  traffic  safety. 
Part  4  is  the  more  appropriate  location 
for  these  provisions  to  be  codified. 
Section  2.35  was  revised  to  delete  those 
two  paragraphs.  Additional  discussion 
is  found  under  the  listing  for  §  4.14. 

This  rulemaking  also  includes  a  very 
minor  revision  to  paragraph  (a)(3)  of 
§  2.35.  adding  swimming  beaches  to  the 
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existing  list  of  portions  of  park  areas 
that  a  park  superintendent  may  close  to 
the  consumption  of  alcoholic  beverages. 
As  provided  in  §  2.35,  such  closures 
must  be  based  upon  one  of  two 
determinations:  (1)  That  the 
consumption  of  alcohol  would  be 
inappropriate  considering  other  uses  of 
the  location  and  the  purpose  for  which  it 
is  maintained  or  established;  or  (2) 
incidents  of  aberrant  behavior  related  to 
the  consumption  of  alcohol  are  of  such 
magnitude  that  the  diligent  application 
of  the  authorities  to  establish  public  use 
limits  and  to  enforce  disorderly  conduct 
regulations  over  a  reasonable  period  of 
time  have  failed  to  alleviate  the 
problem.  The  NPS  has  found  that,  in 
many  park  areas,  the  consumption  of 
alcoholic  beverages  by  persons  on 
swimming  beaches  contributes 
significantly  to  traffic  safety  problems 
on  park  roads  leading  to  and  from  these 
beaches.  Providing  superintendents,  as  a 
last  resort,  when  faced  with  significant 
problems  related  to  the  consumption  of 
alcoholic  beverages  on  a  swimming 
beach,  the  authority  to  close  swimming 
beaches  to  the  consumption  of  alcoholic 
beverages,  makes  available  an 
additional  management  tool  to 
strengthen  and  support  public  safety 
programs. 

Part  4 

The  proposed  regulations  in  36  CFR 
Part  4  are  codified  by  general  category 
in  order  to  provide  a  logical  system  of 
organization  and  to  facilitate  their  use 
and  understanding  by  NPS  employees 
and  interested  members  of  the  public. 
These  categories  are:  administrative 
provisions  (§5  4.1  through  4.3),  general 
traffic  provisions  (§§  4.10  and  4.15), 
moving  violations  (§§  4.20  through  4.23) 
and  non-motor  vehicle  provisions 
(§§  4.30  and  4.31).  Numerical  gaps  exist 
to  allow  for  future  changes  and 
additions  to  each  category. 

Section  4. 1    State  law  applicable. 
This  section,  which  applies  regardless  of 
the  type  of  jurisdiction  exercised  by  the 
NPS,  is  necessary  in  order  for  the  NPS  to 
use  State  vehicle  codes  as  the  basis  for 
the  regulation  and  control  of  traffic  in 
park  areas.  It  alh)w8  the  NPS  to  adopt, 
as  if  they  were  a  part  of  the  regulations 
in  Part  4,  all  the  applicable  and 
nonconflicting  vehicle  and  traffic  laws 
of  the  State  and  local  political 
subdivision(s)  within  whose  exterior 
boundaries  a  park  area  or  a  portion 
thereof  is  located.  The  NPS  regulations 
remaining  in  Part  4  will  supercede  any 
State  vehicle  code  provisions  that  might 
conflict  with  or  duplicate  these  sections. 

The  NPS  wishes  to  emphasize  the  fact 
that,  although  substantive  provisions  of 
State  law  can  be  adopted,  it  has  no 


authority  to  adopt,  assimilate  or  impose 
administrative  or  penalty  provisions  of 
State  law.  A  person  convicted  in  Federal 
court  of  a  violation  of  Stale  law  under 
§  4.1  would  be  subject  only  to  the 
penalty  provisions  in  36  CFR  1.3, 
regardless  of  whether  State  law 
provides  for  a  greater  or  less  severe 
penalty,  a  mandatory  penalty  or  only  a 
minor  administrative  penalty  such  as 
remedial  training.  Furthermore,  since 
drivers  license  suspensions  and 
revocations  are  administrative 
procedures  exercised  by  State  agencies, 
the  NPS  has  no  authority  or  mechanism 
to  apply  such  procedures  to  a  conviction 
of  a  violation  of  State  law  under  §  4.1  or 
a  violation  of  any  other  section  of  Part  4 
except  through  the  cooperation  of  the 
appropriate  State  agency.  The  penalty 
provisions  codified  in  36  CFR  1.3  are 
established  by  statute  and  cannot  be 
revised  without  Congressional 
authorization. 

Section  4.2   Authorized  emergency 
vehicles.  This  section,  when  used  with 
the  definition  of  "authorized  emergency 
vehicle",  allows  operators  of  Federal, 
State,  local  or  private  emergency 
vehicles  qualified  exemptions  ht>m 
compliance  with  certain  traffic 
regulations  under  certain  emergency 
circumstances.  Although  this  section  is 
intended  to  facilitate  prompt  response  in 
emergency  situations  and  to  provide 
operators  a  certain  degree  of  protection 
from  liability  under  those  circumstances, 
it  does  not  relieve  them  from  the  duty  to 
drive  safely. 

Section  4.3    Report  of  vehicle 
accident  This  section  includes  only 
those  accident  reporting  requirements 
that  pertain  directly  to  the  NPS  and  that 
are  necessary  for  park  area  staffs  to 
carry  out  their  public  safety 
responsibilities.  These  requirements  are 
all  that  is  to  be  retained  from  existing 
§§  4.15  and  4.4,  both  of  which  are 
proposed  for  deletion.  The  requirements 
for  notification  of  the  superintendent  are 
imf>osed  so  that  park  staffs  can  provide 
emergency  assistance  promptly  and 
initiate  and  complete  accident 
investigations  in  a  timely  manner.  The 
reporting  requirements  that  States 
impose  to  assure  protection  of  the  public 
interest  and  State  agency  notification 
are  refiected  in  State  law  and  are  not 
affected  by  this  section.  A  motor  vehicle 
operator  remains  responsible  for 
satisfying  applicable  State  reporting 
requirements. 

Section  4.10    Travel  on  park  roods 
and  designated  routes.  This  section 
retains  most  of  the  basic  provisions 
codified  in  the  existing  i  4.19,  but  they 
have  been  edited  for  clarity.  Its  purpose 
is  to  establish  broad  and  consistent 


Servicewide  standards  for  the  operation 
of  motor  vehicles  in  the  interest  of 
protecting  park  resources.  These 
particular  limitations  are  not  typically 
found  in  State  vehicle  codes.  This 
section  prohibits  the  operation  of  motor 
vehicles  in  park  areas  except  on  park 
roads,  in  parking  areas  and  on  routes 
designated  for  off-road  vehicle  use. 
Restricting  motor  vehicles  to  roads  and 
parking  areas  provides  ample  and 
appropriate  opportunities  for  visitors  to 
circulate  within  park  areas  and  also 
provides  a  significant  measure  of 
protection  of  park  resources  from  the 
adverse  effects  of  unrestricted  motor 
vehicle  operations. 

This  rulemaking  does  not  revise  the 
existing  conditions  under  which  off-road 
motor  vehicle  (ORV)  activities  may  be 
conducted  in  park  areas.  These 
activities  are  governed  by  Federal 
statutory  law  and  the  provisions  of 
Executive  Orders  11644  and  11989  which 
apply  to  all  Federal  agencies.  These 
Executive  Orders  require  that  ORV 
activities  on  public  lands  be  limited  to 
designated  routes  and  that  the 
designation  of  routes  be  based  on  the 
protection  of  resources,  the  promotion  of 
visitor  safety  and  the  minimization  of 
user  conflicts.  Furthermore,  routes  may 
be  designated  in  units  of  the  National 
Park  System  only  if  the  agency  head 
determines  that  ORV  use  in  such 
locations  will  not  adversely  affect  their 
natural,  aesthetic  or  scenic  values.  The 
existing  regulation  requires  that  ORV 
routes  in  park  areas  be  designated  by 
special  regulation  and  limits  the 
designation  of  routes  to  national 
recreation  areas,  national  seashores, 
national  lakeshores  and  national 
preserves.  These  provisions  are  retained 
unchanged  in  this  section. 

Paragraphs  (c)  (3)  and  (d)  of  the 
existing  regulation  are  considered 
unnecessary,  however.  The  first 
authorizes  the  use  of  tire  chains  and 
studded  snow  tires:  the  second 
authorizes  the  superintendent  to  require 
spark  arrestors  on  certain  types  of 
vehicles,  a  condition  that  can  now  be 
imposed  without  a  rulemaking  by  the 
superintendent  using  the  authority  of 
51.5. 

Section  4.11    Load,  weight  and  size 
limits.  This  section  is  a  revision  and 
clarification  of  the  existing  section  with 
the  same  number.  It  provides  that  limits 
established  by  State  law  are  used  as  the 
standard  in  each  park  area,  but 
authorizes  the  superintendent  to 
designate  more  restrictive  limits  and 
require  a  permit  for  a  motor  vehicle  that 
exceeds  an  established  limit.  This 
discretionary  authority  is  essential  in 
order  for  a  superintendent  to  impose 
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restrictions,  based  on  local  conditions, 
for  public  safety  purposes  or  for  the 
protection  of  park  resources  or  the  road 
surface  itself  This  provision  will  result 
in  the  elimination  of  a  number  of  special 
regulations.  The  size  of  auxiliary  side 
mirrors  that  are  allowed  under  specified 
conditions  has  been  increased  to  10 
inches  to  conform  to  industry  standards. 
The  provision  pertaining  to 
transportation  of  explosives  was  deleted 
since  it  is  adequately  addressed  in  36 
CFR  2.38. 

Section  4.12    Traffic  control  de  vices. 
This  section  is  a  revision  of  the  existing 
section  4.18.  Paragraph  (a)  of  the 
existing  section  has  been  deleted  since 
the  superintendent's  authorities  to  erect 
signs  and  control  public  use  are  already 
outlined  in  §§  1.5  and  1.7.  The  lawful 
order  provisions  of  paragraphs  (b)  and 
(c)  of  the  existing  section  are  adequately 
covered  by  36  CFR  2.32(a)(2)  and  State 
law.  The  NPS  intends  to  retain  only  the 
basic  provision  requiring  compliance 
with  a  traffic  control  device  (as  defined 
in  §  1.4),  a  requirement  that  is  essential 
to  assuring  the  safety  of  park  visitors 
and  the  protection  of  resources. 

Section  4.13    Obstructing  traffic.  This 
section  is  a  revision  of  the  existing 
section  of  the  same  number,  the  text 
having  been  clarified  and  simplified. 
The  major  provisions  involving  traffic 
obstruction  or  interference  have  been 
retained:  those  that  describe  actions 
that  are  more  appropriately  classified  as 
unsafe  driving  actions,  such  as  improper 
turns  and  weaving  through  traffic  were 
moved  to  proposed  §  4.22  (Unsafe 
operation). 

Section  4.14    Open  container.  This 
section  addresses  the  carrying  or  storing 
of  an  open  container  containing  an 
alcoholic  beverage  within  a  motor 
vehicle.  These  provisions  are  currently 
found  in  36  CFR  2.35.  but  since  they 
pertain  directly  to  motor  vehicles  and 
traffic,  the  NPS  feels  that  Part  4  is  a 
more  appropriate  location  for 
codification.  Minor  editorial  changes 
have  been  made  for  clarity.  The  only 
substantive  change  has  been  to  add 
designated  off-road  vehicle  routes  to  the 
specified  areas  where  the  regulation's 
prohibitions  apply.  This  section 
prohibits  the  carrying  or  storing  of  an 
open  container  of  alcoholic  beverages  in 
a  motor  vehicle  on  park  roads,  in 
parking  areas  and  on  routes  designated 
for  off-road  motor  vehicle  use  except  for 
specified  areas  within  a  motor  vehicle 
that  are  not  immediately  accessible  to 
the  vehicle's  operator  or  occupants.  The 
NPS  intends  these  provisions  to  apply  to 
both  moving  and  parked  motor  vehicles, 
but  does  not  intend  it  to  apply  to  the 
very  few  situations  where  alcoholic 


beverages  might  legitimately  be 
consumed  in  a  motor  vehicle,  such  as 
when  it  is  parked  at  a  campsite  in  a 
campground  and  is  used  more  as  an 
extension  of  the  camp  than  as  a  vehicle. 
The  primary  purpose  of  this  section  is  to 
prevent  public  safety  hazards  created  by 
individuals  drinking  and  driving  by 
physically  separating  vehicle  operators 
and  occupants  from  alcoholic  beverages 
located  in  the  vehicle.  Although  a 
similar  provision  is  found  in  many  State 
vehicle  codes,  the  NPS  believes  that  a 
Servicewide  restriction  is  necessary  and 
appropriate  in  order  to  facilitate  a 
consistent  Servicewide  approach  to  this 
aspect  of  traffic  safety. 

Section  4. 15    Safety  belts.  This  new 
section  provides  a  mandatory  saatbelt 
regulation  for  NPS  areas  as  part  of  a 
nationwide  public  safety  effort.  All 
states  now  have  child  restraint  laws,  but 
only  seventeen  and  the  District  of 
Columbia  have  enacted  mandatory 
seatbelt  legislation.  This  section  is 
patterned  after  a  model  regulation 
developed  by  the  Department  of 
Transportation.  The  NPS  intends  that 
this  regulation  be  enforced  primarily 
through  signing,  text  in  brochures  and 
incidental  public  contact,  not  through 
checkpoints  or  other  enforcement 
contacts  that  are  not  initiated  as  a  result 
of  another  violation. 

Section  4.20    Right-of-way.  This 
revision  retains  the  basic  provisions  of 
existing  §  4.16  that  address  the 
protection  of  pedestrians,  saddle  and 
pack  animals  and  horse-drawn  vehicles. 
These  elements,  which  are  typical  traffic 
safety  concerns  in  park  areas,  are  not 
addressed  consistently  by  State  law. 
However,  the  NPS  is  deleting  the 
existing  provision  that  pertains  to 
yielding  right-of-way  to  emergency 
vehicles  in  favor  of  applicable  State  law. 

Section  4.21    Speed  limits.  This 
section  contains  the  basic  provisions  of 
existing  S  4.17.  but  was  edited  for 
simplificatiorL  The  existing  exception 
for  emergency  vehicles  was  moved  to  a 
new  section  (§  4.2)  and  a  provision 
authorizing  the  use  of  radar  was  added 
to  resolve  questions  and  potential 
conflicts  in  some  park  areas  arising  from 
provisions  of  State  law.  However,  the 
NPS  intends  that  law  enforcement 
personnel  who  operate  radar  as  part  of 
traffic  safety  programs  be  certified 
according  to  applicable  State  or  industry 
standards.  Basic  speed  laws  are 
established  for  park  areas,  but  the 
superintendent  is  provided  discretionary 
authority  to  alter  those  limits  in  the 
interset  of  public  safety. 

Section  4.22    Unsafe  Operation.  This 
section  is  a  significant  revision  of  the 
existing  S  4.14  which  combines  elements 


related  to  reckless  driving  and  careless 
driving.  The  reckless  driving  elements 
have  been  deleted  from  this  section  in 
favor  of  applying  State  law.  The 
remaining  elements,  including  the  new 
provisions  pertaining  to  passenger 
safety  and  excessive  acceleration, 
constitute  careless  driving  actions,  less 
serious  than  reckless  driving,  that  are 
not  addressed  consistently  by  State  law 
but  that  occur  frequently  in  park  areas 
and  are  a  threat  to  public  safety. 

Section  4.23    Operating  under  the 
influence  of  alcohol  or  drugs.  This  major 
revision  of  existing  §  4.6  is  based  on  a 
model  regulation  developed  by  the 
Department  of  Transportation,  tailored 
to  fit  NPS  needs.  The  existing  regulation 
is  completely  inadequate  and  presents 
significant  obstacles  to  NPS  efforts  to 
implement  effective  alcohol  traffic 
enforcement  and  public  safety  programs. 
The  new  section  prohibits  operating  a 
vehicle  while  under  the  influence  of 
alcohol  or  drugs  or  a  combination  of 
both,  includes  a  specific  blood  alcohol 
concentration  limit,  allows  a  great  deal 
of  flexibility  in  the  use  of  State  or 
Federal  training  and  equipment 
standards,  includes  a  provision 
requiring  an  alleged  violator  to  submit  to 
quantitative  blood-alcohor  tests  and 
leaves  the  choice  of  tests  to  the  officer 
or  ranger  rather  than  the  alleged 
violator. 

Paragraph  (a)  of  this  regulation 
addresses  two  individual  offenses.  The 
first  is  a  standard  prohibition  against 
operating  a  motor  vehicle  while  under 
the  influence  of  alcohol  or  drugs.  The 
elements  necessary  to  prove  a  violation 
of  this  provision  can  be  demonstrated 
through  descriptions  of  observations 
made  by  the  arresting  officer  and 
witnesses,  physical  evidence  and  the 
results  of  field  tests  conducted  by  the 
officer  at  the  scene.  The  results  of 
chemical  or  other  quantitative  tests 
conducted  may  be  used  to  supplement 
the  other  items  of  evidence.  The  second 
offense  involves  operating  a  vehicle 
while  the  alcohol  concentration  in  the 
operator's  blood  is  0.10  grams  or  more  of 
alcohol  per  100  milliliters  of  blood  or 
0.10  grams  or  more  of  alcohol  per  210 
liters  of  breath.  The  elements  necessary 
to  prove  a  violation  of  this  provision  can 
be  shown  only  through  the  results  of 
chemical  or  other  quantitative  tests;  the 
officer's  probable  cause  for  believing 
that  the  person  is  operating  a  motor 
vehicle  while  under  the  influence  must 
be  comprised  of  other  factors, 

A  great  deal  of  internal  discussion  has 
taken  place  within  the  NPS  concerning 
the  respective  benefits  and 
disadvantages,  both  to  the  public  and 
the  agency,  of  promulgating  a  DUl 
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regulation  versus  adopting  applicable 
State  law.  Some  of  the  advantages  of 
adopting  State  law  are:  (1)  Having  the 
same  regulation  and  testing  criteria 
apply  within  a  park  area  as  without;  (2) 
that  cooperation  between  the  Federal 
court  system  and  State  motor  vehicle 
departments  is  facilitated  (but  by  no 
means  guaranteed)  to  assure  that  an 
operator's  record  reflects  convictions  of 
State  law  that  occur  in  Federal  Court; 
and  (3)  that  cooperative  enforcement 
efforts  among  NPS  and  neighboring 
agencies  are  sometimes  facilitated, 
including  joint  training  and  the  joint  use 
of  available  testing  equipment. 

The  major  disadvantages  of  adopting 
State  law  are:  (1)  An  inability  to  adopt 
any  provision  of  State  law  that  is 
administrative  or  civil  rather  than 
criminal  in  nature  (including  impHed 
consent  provisions)  and  an  inability  to 
adopt  State  penalty  provisions,  whether 
criminal  or  administrative;  (2)  some 
State  motor  vehicle  departments  will  not 
accept  any  record  of  convictions  of 
State  law  that  occur  in  the  Federal  court 
system;  (3)  the  NPS  would  be  bound  by 
State  standards  and  speciHcations  for 
alcohol  and  drug  level  testing  equipment 
and  the  certification  of  its  operators 
when  in  many  cases  that  equipment  and 
certified  operators  are  not  available 
near  park  areas,  or  the  standards 
themselves  are  not  up  to  date;  and  (4)  a 
relatively  minor  consideration,  that  NPS 
enforcement  personnel  transferring  from 
park  area  to  park  area  would  be 
required  to  familiarize  themselves  with 
different  State  laws,  standards  and 
procedures.  However,  this  situation 
occurs  regularly  at  present  with  other 
adopted  provisions  of  State  law  and  can 
be  expected  to  continue  in  the  future 
under  conditions  created  by  this 
revision. 

The  advantages  of  promulgating  the 
NPS  regulation  as  proposed  are:  (1)  That 
a  consistent  standard  will  apply 
Servicewide;  (2)  that  a  quantitative 
testing  requirement  will  be  available  to 
the  NPS;  the  choice  of  tests  and  testing 
equipment  rests  with  the  NPS  and  can 
be  made  at  the  individual  park  area 
level  based  on  local  availability  of 
testing  equipment,  facilities  and  certified 
equipment  operators  and  the 
technological  "state  of  the  art";  (3)  it 
does  not  necessarily  disrupt  cooperative 
relationships  between  the  Federal  court 
system  and  State  motor  vehicle 
departments  or  between  the  NPS  and 
neighboring  agencies:  and  (4)  in  general, 
it  provides  a  flexible  and  effective  tool 
for  the  NPS  while  assuring  that  both 
alleged  violators  and  the  general  public 
beneflt  from  prompt  and  effective 
enforcement  actions. 


Its  potential  disadvantages  are  that: 
(1)  It  may  result  in  certain  State 
agencies'  refusing  to  recognize 
convictions:  (2)  it  may  result  in  different 
standards  for  blood  alcohol  levels  and 
testing  criteria  applying  within  a  park 
area  than  apply  outside;  and  (3)  the 
criminal  penalty  provision  attached  to 
the  implied  consent  clause  rather  than 
the  administrative  penalty  included  in 
the  typical  State  DUI  law  may  cause 
some  public  concern  and  confusion. 

The  NPS  feels  that  the  decision  to 
promulgate  its  own  regulation  rather 
than  adopting  applicable  State  law  is 
the  alternative  that  provides  the  most 
effective  tool  for  use  in  Servicewide 
traffic  safety  efforts  and  results  in  the 
greatest  benefit  to  the  public.  However, 
the  NPS  specifically  invites  public  and 
State  agency  comments  addressing  this 
particular  issue  so  that  all  relevant 
information  and  concerns  can  be 
reviewed  before  a  final  rule  is 
promulgated. 

Section  4.30    Bicycles.  This  section  is 
a  revision  of  the  existing  §  4.3.  The 
major  features  of  this  revision  are  the 
elimination  of  references  to  the  former 
administrative  categories,  the  inclusion 
of  specific  operator  responsibilities, 
provisions  allowing  for  the  designation 
of  bicycle  routes  by  the  superintendent 
and  by  special  regulation  and  the 
establishment  of  minimum  visibility 
requirements.  The  statutory  prohibition 
of  mechanical  forms  of  transport  in 
designated  wilderness  areas  is  also 
reflected  in  a  new  provision  specifically 
prohibiting  the  possession  of  a  bicycle  in 
designated  wilderness. 

This  section  provides  that  the  use  of 
bicycles  is  allowed  in  park  areas  under 
the  same  basic  conditions  as  are  motor 
vehicles,  i.e.  on  park  roads,  in  parking 
areas  and  on  routes  designated  for  their 
use.  These  provisions  reflect  the  facts 
that  the  NPS  generally  considers  bicycle 
use  a  very  appropriate,  low  impact 
method  for  visitors  to  enjoy  park  areas, 
but  that  certain  limitations  on  their  use 
are  necessary  and  appropriate  in  the 
interest  of  public  safety,  resource 
protection  and  the  avoidance  of  visitor 
conflicts. 

The  NPS  intends  that  the 
discretionary  authority  provided 
superintendents  to  designate  bicycle 
routes  without  a  formal  rulemaking  be  a 
flexible  tool  used  to  accommodate  the 
needs  of  bicyclists  for  reasonable  access 
to  areas  away  from  park  roads.  This 
rulemaking  provides  the  opportunity  for 
a  superintendent,  after  making  the 
required  written  determination  that  such 
use  is  consistent  with  the  protection  of 
park  values  and  purposes  and  safety 
considerations,  to  designate  routes 


(trails)  for  bicycle  use  only  and/or  for 
the  common  use  of  bicyclists  and  other 
visitors  as  appropriate,  given  local 
conditions.  However,  this  discretionary 
authority  to  designate  bicycle  routes 
without  a  formal  rulemaking  may  be 
exercised  only  for  routes  located  in 
developed  areas  or  special  use  zones  of 
park  areas,  which  are  land  management 
and  use  categories  established  pursuant 
to  an  individual  park  area's  Statement 
for  Management  and  General 
Management  Plan. 

Developed  areas  include  lands  within 
development  and  historic  zones;  these 
areas  are  generally  impacted  to  a 
certain  degree  by  structures,  facilities  or 
other  improvements  which  reflect  the 
fact  that  the  primary  purpose  or 
management  objective  for  the  use  of 
these  lands  is  other  than  the 
preservation  of  their  natural  resources. 
Special  use  zones  include  non-Federal 
lands  within  the  exterior  boundaries  of 
a  park  area  that  are  used  for  non-park 
purposes  but  over  which  the  NPS  exerts 
some  degree  of  administrative  control. 
Ranch,  forest,  industrial,  or  agricultural 
lands  and  transportation  or  utility 
corridors  are  all  examples  of  land  uses 
that  could  occur  within  special  use 
zones  and  where  recreational  activities 
such  as  bicycling  could  be  compatible. 

However,  the  NPS  feels  that  the 
designation  of  a  bicycle  route  outside  of 
such  developed  areas,  in  areas  whose 
primary  purpose  and  land  uses  are 
related  more  to  the  preservation  of 
natural  resources  and  values,  would 
have  a  much  greater  potential  to  result 
in  adverse  resource  impacts  or  visitor 
use  conflicts.  This  section  therefore 
provides  for  a  much  more  stringent 
decisionmaking  process  for  such  a 
proposal  by  requiring  that  a  bicycle 
route  designated  outside  of  developed 
areas  or  special  use  zones  be 
accomplished  through  a  formal 
rulemaking.  Such  a  process  will  provide 
for  a  thorough  review  of  all 
environmental  and  visitor  use 
considerations  and  assure  a  full 
opportunity  for  public  participation  in 
and  review  of  a  decision  concerning  any 
such  proposed  designation. 

Although  this  section's  provision 
prohibiting  the  possession  of  a  bicycle  in 
a  designated  wilderness  area  is  a  new 
element  in  Part  4,  it  reflects  a  statutory 
prohibition  on  forms  of  mechanical 
transport  in  wilderness  areas  that  is 
contained  in  the  Wilderness  Act  of  1964 
(16  U.S.C.  1133(c))  and  which  has  been 
in  effect  since  that  law  was  passed.  This 
rulemaking  establishes  a  regulatory 
provision  (and  an  accompanying 
penalty)  that  is  consistent  with 
regulations  promulgated  by  the  United 
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States  Forest  Service  and  the  Bureau  of 
Land  Management,  Federal  land 
management  agencies  which  administer 
extensive  areas  of  public  lands 
designated  as  wilderness. 

Section  4.31     Hitchhiking.  This 
section  is  a  revision  of  the  existing 
§  4.22  which  prohibits  hitchhiking 
altogether.  This  revision  reflects  the  fact 
that  a  superintendent  may  decide  that, 
under  certain  circumstances  and  in 
certain  locations,  hitchhiking  is  an 
appropriate  method  for  pedestrians  to 
circulate  within  park  areas.  This  section 
provides  the  option  of  allowing 
hitchhiking  through  designations  and 
conditions  established  by  the 
superintendent  in  the  interest  of  public 
safety,  pursuant  to  the  discretionary 
authority  of  §  1.5.  ehminaling  the  only 
two  former  options  of  promulgating  a 
special  regulation  or  not  enforcing  the 
existing  prohibition. 

Part? 

The  NPS  anticipates  that  this 
rulemaking,  when  issued  in  final  form. 


will  result  in  and  incorporate  the 
deletion  of  a  number  of  special 
regulations  (park-specific)  in  36  CFR 
Part  7  that  pertain  to  motor  vehicles  and 
traffic  safety.  These  regulations  will 
have  been  rendered  imneceasary  by  the 
terms  of  this  rulemaking  either  through 
duphcation  or  by  the  fact  that  the 
restrictions  can  be  imposed  through  use 
of  the  superintendent's  discretionary 
authority.  A  preliminary  estimate 
indicates  that  as  many  as  25  regulations 
may  be  affected,  but  the  actual  number 
cannot  be  determined  until  the 
provisions  of  the  final  rule  are  known. 
The  subjects  addressed  by  the 
regulations  to  be  deleted  are  expected  to 
include  load,  weight  and  size 
limitations,  limitations  on  vehicle  types, 
speed  limits  and  hitchhiking,  but  other 
unnecessary  provisions  may  also  be 
identified. 

Organizational  Summary 

The  NPS  has  prepared  the  following 
organizational  summary  to  assist  in  the 
location  and  analysis  of  the  proposed 
revisions  to  36  CFR  Part  4. 


Old  Sect  ion 


Hm  Section 


1.1     State  Law  applicable - 4.1 

*.3     Bicycles — - ^-^ 

i.4    Commercial  towing  service 4.3  ,^.  .    , 

4.5  Driver's  license Deleted  m  favor  of  State  law. 

4.6  Driving  under  the  influence - 4.23 

4.7  Entrances  and  exits Deleted. 

4.8  Excessive  acceleration 4.22  ^^ 

4  9    False  report  • - — Deleted  in  favor  of  38  CFR  2.32. 

4.10  Following  vehicles — ••  Deleted  in  favor  of  State  law. 

4.11  Load,  weight,  length  and  width  limitations - 4.11 

4.12  Mufflers..  Deleted  in  favor  of  Stale  law. 


4.13  Obstructing  traffic ,»....... — 

4.14  Reckless  or  careless  driving —... « 

4.15  Report  of  vehicle  accident — — — 

4.16  Right-of-way. _ - 

4.17  Speed  limits - 

4.18  Traffic  control  and  signs 

4.19  Travel  on  roads  and  designated  routes 4.10 

„ _ Deleted  in  favor  of  Stale  law. 

."ZZ! - Deleted  in  favor  of  Slate  law. 

~'Z"'""'""..'. 4.31 


4.13 

4.22  and  SUite  law. 

4.3 

4.20 

4.21 

4.12 


4.20  Vehicle  registration  _ 

4.21  Brakes -..'- 

4.22  Hitchhiking 


Npw  Regulations 

4.2      Authorized  emergency  vehicles. 

4.14  Open  container  (deleted  from  36  CFR 
2.35  and  revised). 

4.15  Safely  belts. 

Public  Participation 

The  policy  of  the  National  Park 
Service  is.  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking.  To  aid 
the  NPS  in  the  review  and  analysis  of 


public  comments,  commenters  should 
address  each  regulation  separately, 
preferably  in  a  separate  paragraph. 
Draft  or  revised  regulatory  language  is 
specifically  solicited  in  instances  where 
the  proposed  regulation  is  judged  to  be 
inadequate,  or  for  issues  on  which  the 
proposed  rule  is  silent. 

Drafting  Information 

The  workgroup  that  developed  this 
rulemaking  is  composed  of  Paul 
Anderson  (Delaware  Water  Gap 
National  Recreation  Area— Yosemite 
National  Park).  Pat  Buccello  (Sequoia 
National  Park).  Jim  Fox  (Blue  Ridge 


Parkway).  Bob  Mihan  (Yellowstone 
National  Park).  Pete  Nigh  (Grand 
Canyon  National  Park).  Bob  Reid  (US. 
Park  Police),  Andy  Ringgold  (Branch  of 
Ranger  Activities).  Steve  Shackelton 
(Hawaii  Volcanoes  National  Park)  and 
John  Sharp  (Office  of  the  Solicitor). 
Numerous  other  NPS  employees  also    . 
contributed  to  its  development  and 
review. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  §  4.11  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  1024-0028. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
(February  19. 1981).  46  FR  13193.  and 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  These  findings  are 
based  on  the  fact  that  the  overall 
economic  effects  of  this  rulemaking  are 
negligible:  they  impose  no  additional 
costs  on  any  group  or  class  of 
individuals. 

The  National  Park  Service  has 
determined  that  this  rulemaking  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  health  and 
safety  because  it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  owmerships 
or  land  uses:  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  regulations  in 
516  DM  6.  (49  FR  21438).  As  such,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects 

36  CFR  Part  1 

National  parks.  Penalties. 
36  CFR  Part  2 

National  parks.  Signs  and  symbols. 
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36CFRPart4  «    .. ,. 

National  parks.  Traffic  regulations. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  I  as 
follows: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  Tor  Part  1 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3.  9a.  460;-«a(e), 
462(k). 

2.  By  adding  a  new  paragraph  (f)  to 
9  1.2  to  read  as  follows: 

§  1.2  AppNcabHity  and  scop*. 

«  *  •  *  * 

(f)  The  regulations  in  this  chapter  are 
intended  to  treat  a  disabled  or 
physically  handicapped  person  using  a 
standard  non-motorized  or  motorized 
wheelchair  as  a  pedestrian,  and  are  not 
intended  to  restrict  the  activities  of  such 
a  person  beyond  the  degree  that  the 
activities  of  a  pedestrian  are  restricted 
by  the  same  regulations. 

§1.4    (AnwndmJ] 

3.  By  amending  the  list  of  definitions 
in  S  1.4  as  follows: 

a.  By  revising  the  definition  of 
"Authorized  emergency  vehicle"  to  read 
as  follows: 

"Authorized  emergency  vehicle" 
means  a  vehicle  in  o^icial  use  for 
emergency  purposes  by  a  Federal 
agency  or  an  emergency  vehicle  as 
defmed  by  State  law. 

b>  By  adding  the  following  deHnitions 
and  inserting  them  in  alphabetical  order 
"State  law"  means  the  applicable  and 
nonconflicting  laws,  statutes, 
regulations,  ordinances,  infractions  and 
codes  of  the  State(s)  and  political 
subdivision(s]  within  whose  exterior 
boundaries  a  park  area  or  a  portion 
thereof  is  located. 

'Traffic  control  device"  means  a  sign, 
signal,  marking  or  other  device  placed  or 
erected  by,  or  with  the  concurrence  of, 
the  Superintendent  for  the  purpose  of 
regulating,  warning,  guiding  or 
otherwise  controlling  traffic  or 
regulating  the  parking  of  vehicles. 

4.  By  revising  5  1.8  to  read  as  follows: 

§U    tnfomwtion  coMcctloa 

The  information  collection 
requirements  contained  in  §§  1.5,  2.4. 
2.5.  2.10,  2.12.  2.17,  2.33,  2.38,  2.50,  2.51, 
2.52,  2.60.  2.61,  2.62,  3.3,  3.4,  and  4.11 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  el  seq.,  and  assigned  clearance 
number  1024-0026.  This  information  is 
being  collected  to  provide 
superintendents  data  necessary  to  issue 
permits  for  special  uses  of  park  areas 
and  to  obtain  notification  of  accidents 


that  occur  within  park  areas.  This 
information  will  be  used  to  grant 
administrative  benefits  and  to  facilitate 
prompt  emergency  response  to 
accidents.  In  §i  2.33.  and  3.4,  the 
obligation  to  respond  is  mandatory;  in 
all  other  sections  the  obligation  to 
respond  is  required  in  order  to  obtain  a 
benefit. 

PART  2— RESOURCE  PROTECTION, 
PUBLIC  USE  AND  RECREATION 

5.  The  authority  citation  for  Part  2  id 
revised  to  read  as  follows:  Authority:  16 
U.S.C.  1,  3.  9a.  462(k). 

6.  In  S  2.18  paragraphs  (a)  and  (d)(4) 
are  revised  to  read  as  follows: 

§  2.18    Snowmot>Mes. 

(a)  Notwithstanding  the  definition  of 
vehicle  set  forth  in  §  1.4  of  this  chapter, 
the  provisions  of  §§  4.3,  4.12.  4.13,  4.14, 
4.20,  4.22  and  4.23  of  this  chapter  apply 
to  the  operation  of  a  snowmobile. 
***** 

(d)  The  following  are 
prohibited:  *  *  * 

(4)  Racing,  or  operating  a  snowmobile 
in  excess  of  45  mph,  unless  otherwise 
designated  or  restricted  in  accordance 
with  §  4.22  of  this  chapter. 
***** 

7.  By  revising  paragraph  (a)  of  §  2.33 
to  read  as  follows: 

§  2.33    Report  of  injury  of  damage. 

(a)  In  addition  to  complying  with  the 
applicable  requirements  of  §§  3.4  and 
4.3  of  this  chapter,  a  person  involved  in 
an  incident  resulting  in  personal  injury, 
or  property  damage  exceeding  $100, 
shall  report  the  incident  to  the 
superintendent  as  soon  as  possible.  This 
notification  does  not  satisfy  State 
accident  reporting  requirements. 
***** 

8.  By  amending  §  2.35  as  follows: 

a.  By  removing  paragraphs  (a)(2)(iii) 
and  (iv). 

b.  By  revising  paragraph  (a)(3)  to  read 
as  follows: 

9  2.35    AlcohoHc  beverages  and  controlled 
sutMtances. 

(a)  *  *  * 

(3)  The  superintendent  may  close  all 
or  a  portion  of  public  buildings,  or 
structures,  vessels,  parking  lots,  picnic 
areas,  swimming  beaches,  overlooks, 
walkways,  gravesites,  commemorative 
areas,  historic  areas,  or  archaeological 
sites  within  a  park  area  to  the 
consumption  of  alcholoic  beverages 
when  it  is  determined  that: 

(i)  The  consumption  of  an  alcoholic 
beverage  would  be  inappropriate 
considering  other  uses  of  the  location 


and  the  purpose  for  which  it  is 
maintained  or  established;  or 

(ii)  Incidents  of  aberrant  behavior 
related  to  the  consumption  of  alcoholic 
beverages  are  of  such  magnitude  that 
the  diligent  application  of  the  authorities 
in  this  section  and  99  1-5  and  2.34  of  this 
chapter,  over  a  reasonable  time  period, 
does  not  alleviate  the  problem.  Failure 
to  abide  by  such  a  closure  is  prohibited. 
*        *        *        •        * 

9.  By  revising  Part  4  to  read  as 
follows: 

PART  4— VEHICLES  AND  TRAFFIC 
SAFETY 

Sec 

4.1  State  law  applicable. 

4.2  Authorized  emergency  vehieles. 

4.3  Report  of  accident. 

4.10  Travel  on  park  roads  and  designated 
routes. 

4.11  Load,  weight  and  size  limits. 

4.12  Traffic  control  devices. 

4.13  Obstructing  trafric. 

4.14  Open  container. 

4.15  Safety  belts. 

4.20  Right  of  way. 

4.21  Speed  limits. 

4.22  Unsafe  operation. 

4.23  Operating  under  the  influence  of  alcohol 
or  drugs. 

4.30  Bicycles. 

4.31  Hitchhiking. 

Authority:  16  U.S.C.  1,  3,  9a,  462(k). 

9  4.1    State  law  ■ppllcal>le. 

(a)  Unless  specifically  addressed  by 
regulations  in  this  chapter,  traffic  and 
the  use  of  vehicles  within  a  park  area 
are  governed  by  State  law.  State  law 
that  is  now  or  may  later  be  in  effect  is 
adopted  and  made  a  part  of  the 
regulations  in  this  part. 

(b)  Violating  a  provision  of  State  law 
is  prohibited. 

9  4.2    Auttiorized  emergency  vetiicles. 

(a)  The  operator  of  an  authorized 
emergency  vehicle,  when  responding  to 
an  emergency  or  when  pursuing  or 
apprehending  an  actual  or  suspected 
violator  of  the  law,  may: 

(1)  Disregard  traffic  control  devices; 

(2)  Exceed  the  speed  limit;  and 

(3)  Obstruct  traffic. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  do  not  relieve  the  operator 
from  the  duty  to  operate  with  due  regard 
for  the  safety  of  persons  and  property. 

9  4.3    Report  of  accidenL 

(a)  The  operator  of  a  motor  vehicle 
involved  in  an  accident  resulting  in 
property  damage,  personal  injury  or 
death  shall  report  the  accident  to  the 
superintendent  as  soon  as  practicable, 
but  within  24  hours  of  the  accident.  This 
notification  does  not  relieve  the 


operator  of  the  responsibility  to  satisfy 
reporting  requirements  imposed  by  State 
law. 

(b)  A  person  shall  not  tow  a  vehicle 
that  has  been  involved  in  an  accident 
without  first  notifying  the 
superintendent. 

(c)  Failure  to  comply  with  a  reporting 
requirement  specified  in  paragraph  (a) 
or  (b)  of  this  section  is  prohibited. 

§4.10    Travel  on  park  roads  and 
designated  routes. 

(a)  Operating  a  motor  vehicle  is 
prohibited  except  on  park  roads,  in 
parking  areas  and  on  routes  designated 
for  off-road  motor  vehicle  use. 

(b)  Routes  designated  for  off-road 
motor  vehicle  use  shall  be  promulgated 
as  special  regulations.  The  designation 
of  routes  shall  comply  with  9  1-5  of  this 
chapter  and  E.0. 11644  (37  FR  2887). 
Routes  may  be  designated  only  in 
national  recreation  areas,  national 
seashores,  national  lakeshores  and 
national  preserves. 

(c)  The  following  are  prohibited: 

(1)  Operating  a  motor  vehicle  not 
equipped  with  pneumatic  tires,  except 
that  a  track-laying  motor  vehicle  or  a 
motor  vehicle  equipped  with  a  similar 
traction  device  may  be  operated  on  a 
route  designated  for  these  vehicles  by 
the  superintendent. 

(2)  Operating  a  motor  vehicle  in  a 
manner  that  causes  unreasonable 
damage  to  the  surface  of  a  park  road  or 
route. 

(3)  Operating  a  motor  vehicle  on  a 
route  designated  for  off-road  motor 
vehicle  use,  from  V4  hour  after  sunset  to 
Vi  hour  before  sunrise,  without 
activated  headlights  and  taillights  that 
meet  the  requirements  of  State  law  for 
operation  on  a  Stat^ighway. 

§4.11    luMd,  weigtit  and  size  Umtts. 

(a)  Vehicle  load,  weight  and  size 
limits  established  by  State  law  apply  to 
a  vehicle  operated  on  a  park  road. 
However,  the  superintendent  may 
designate  more  restrictive  limits  when 
appropriate  for  traffic  safety  or 
protection  of  the  road  surface.  The 
superintendent  may  require  a  permit 
and  establish  conditions  for  the 
operation  of  a  vehicle  exceeding 
designated  limits. 

(b)  The  following  are  prohibited: 

(1)  Operating  a  vehicle  that  exceeds  a 
load,  weight  or  size  limit  designated  by 
the  superintendent. 

(2)  Failing  to  obtain  a  permit  when 
required. 

(3)  Violating  a  term  orcondition  of  a 
permit. 

(4)  Operating  a  motor  vehicle  with  an 
auxiliary  detachable  side  mirror  that 
extends  more  than  10  inches  beyond  the 


side  fender  line  except  when  the  motor 
vehicle  is  towing  a  second  vehicle. 

(c)  Violating  a  term  or  condition  of  a 
permit  may  also  result  in  the  suspension 
or  revocation  of  the  permit  by  the 
superintendent. 

§  4.12    Traffic  control  devices. 

Failure  to  comply  with  the  directions 
of  a  traffic  control  device  is  prohibited 
unless  otherwise  directed  by  the 
superintendent. 

§  4.13    Olwtructing  traffle. 

The  following  are  prohibited: 

(a)  Stopping  or  parking  a  vehicle  upon 
a  park  road,  except  as  authorized  by  the 
superintendent,  or  in  the  event  of  an 
accident  or  other  condition  beyond  the 
control  of  the  operator. 

(b)  Operating  a  vehicle  so  slowly  as  to 
interfere  with  the  normal  flow  of  traffic. 

§  4.14    Open  container. 

Carrying  or  storing  a  bottle,  can  or 
other  receptacle  containing  an  alcoholic 
beverage  that  has  been  opened,  or  a  seal 
broken  or  the  contents  of  which  have 
been  partially  removed,  within  a  motor 
vehicle  upon  a  park  road,  parking  area 
or  designated  off-road  vehicle  route  is 
prohibited.  This  restriction  does  not 
apply  to  a  container  stored  in  the  trunk 
of  a  motor  vehicle  or.  if  a  motor  vehicle 
is  not  equipped  with  a  trunk,  to  a 
container  stored  in  some  other  portion 
of  the  motor  vehicle  designed  for  the 
storage  of  luggage  and  not  normally 
occupied  by  the  operator  or  passengers. 
A  utility  compartment  or  glove 
compartment  is  deemed  to  be  within  the 
area  normally  occupied  by  the  operator 
and  passengers.  This  section  does  not 
apply  to  the  living  quarters  of  a  motor 
home  or  camper. 

§4.15    Safety  iMlts. 

(a)  The  following  are  prohibited: 

(1)  Operating  a  motor  vehicle  in 
motion  unless  restrained  by  a  properly 
fastened  safety  belt. 

(2)  Operating  a  motor  vehicle  in 
motion  unless  all  passengers  are 
restrained  by  a  property  fastened  safety 
belt,  except  that  children,  as  defined  by 
State  law.  shall  be  restrained  as 
provided  by  State  law. 

(b)  This  section  does  not  apply  to  an 
operator  or  a  passenger  with  a  medical 
condition  that  prevents  restraint  by  a 
safety  belt. 

(b)  This  section  does  not  apply  to  an 
operator  or  a  passenger  with  a  motor 
vehicle  occupying  a  seat  not  originally 
equipped  by  the  manufacturer  with  a 
safety  belt. 

9  4.20    Riglit  of  way. 

An  operator  of  a  motor  vehicle  shall 
yield  the  right  of  way  to  pedestrians, 


saddle  and  pack  animals  and  horse- 
drawn  vehicles.  Failure  to  yield  the  right 
of  way  is  prohibited. 

9  4.21    Speed  limits. 

(a)  Park  area  speed  limits  are  as 
follows: 

(1)  15  miles  per  hour:  Within  all  school 
zones,  campgrounds,  picnic  areas, 
parking  areas,  utility  areas,  business  or 
residential  areas,  other  places  of  public 
assemblage  and  at  emergency  scenes. 

(2)  25  miles  per  hour:  Upon  sections  of 
park  road  under  repair  or  construction. 

(3)  45  miles  per  hour:  Upon  all  other 
park  roads. 

(b)  The  superintendent  may  designate 
a  different  speed  limit  upon  any  park 
road  when  a  speed  limit  set  forth  in 
paragraph  (a)  of  this  section  is 
determined  to  be  unreasonable  or 
unsafe.  Speed  limits  shall  be  posted  by 
using  standard  traffic  control  devices. 

(c)  Operating  a  vehicle  at  a  speed  in 
excess  of  the  speed  limit  is  prohibited. 

(d)  An  authorized  person  may  utilize 
radiomicrowaves  or  other  electrical 
devices  to  determine  the  speed  of  a 
vehicle  on  a  park  road.  Signs  indicating 
that  vehicle  speed  is  determined  by  the 
use  of  radiomicrowaves  or  other 
electrical  devices  are  not  required. 

94.22    Unsafe  operation. 

(a)  The  elements  of  this  section 
constitute  offenses  that  are  less  serious 
than  reckless  driving.  The  offense  of 
reckless  driving  is  defined  by  State  law 
and  violations  are  prosecuted  pursuant 
to  the  provisions  of  9  41  of  this  chapter. 

(b)  The  following  are  prohibited: 

(1)  Operating  a  motor  vehicle  without 
due  care  or  at  a  speed  greater  than  that 
which  is  reasonable  and  prudent 
considering  wildlife,  traffic,  weather, 
road  and  light  conditions  and  road 
character. 

(2)  Operating  a  motor  vehicle  in  a 
manner  which  unnecessarily  causes  its 
tires  to  squeal,  skid  or  break  free  of  the 
road  surface. 

(3)  Failing  to  maintain  that  degree  of 
control  of  a  motor  vehicle  necessary  to 
avoid  danger  to  persons,  property  or 
wildlife. 

(4)  Operating  a  motor  vehicle  while 
allowing  a  person  to  ride: 

(i)  On  or  within  any  vehicle,  trailer  or 
other  mode  of  conveyance  towed  behind 
the  motor  vehicle;  or 

(ii)  On  any  exterior  portion  of  the 
motor  vehicle  not  designed  or  intended 
for  the  use  of  a  passenger.  This 
restriction  does  not  apply  to  a  person 
seated  on  the  floor  of  a  truck  bed 
equipped  with  sides. 
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§  4.23    Operating  unttor  th«  kilhiencc  ef 
alcohol  or  drags. 

(a)  Operating  or  being  in  actual 
physical  control  of  a  motor  vehicle  is 
prohibited  while: 

(1)  Under  the  influence  of  alcohol,  or  a 
drug,  or  drugs,  or  any  combination 
thereof,  to  a  degree  that  renders  the 
operator  incapable  of  safe  operation;  or 

(2)  The  alcohol  concentration  in  the 
operator's  blood  or  breath  is  0.10  grams 
or  more  of  alcohol  per  100  milliliters  of 
blood  or  0.10  grams  or  more  of  alcohol 
per  210  hters  of  breath. 

(b)  The  fact  that  a  person  charged 
with  a  violation  of  paragraph  (a)  of  this 
section  is  or  has  been  legally  entitled  to 
use  alcohol  or  anothej-  drug  does  not 
constitute  a  defense. 

(c)  Tests.  [1]  At  the  request  or 
direction  ot  an  authorized  person  who 
has  probable  cause  to  believe  that  an 
operator  of  a  motor  vehicle  within  a 
park  area  has  violated  a  provision  of 
paragraph  (a)  of  this  section,  the 
operator  shall  submit  to  one  or  more 
tests  of  the  blood,  breath,  saliva  or  urine 
for  the  purpose  of  determining  blood 
alcohol  and  drug  content.  Refusal  to 
submit  to  a  test  is  prohibited  and  proof 
of  refusal  is  admissable  in  any  related 
judicial  proceeding. 

(2)  Any  test  or  tests  for  the  presence 
of  alcohol  and  drugs  shall  be  determined 
by  and  administered  at  the  direction  of 
an  authorized  person. 

(3)  Any  test  shall  be  conducted  by 
using  accepted  scientiHc  methods  and 


equipment  of  proven  accuracy  and 
reliability  operated  by  personnel 
certified  in  its  use. 

(d)  Presumptive  levels.  (1)  The  results 
of  chemical  or  other  quantitative  tests 
are  intended  to  supplement  the  elements 
of  probable  cause  used  as  the  basis  for 
the  arrest  of  an  operator  charged  with  a 
violation  of  paragraph  (a)(1)  of  this 
section.  If  there  is  less  than  0.10  percent 
by  weight  of  alcohol  in  the  operator's 
blood  at  the  time  of  testing,  this  fact 
does  not  give  rise  to  any  presumption 
that  the  operator  is  or  is  not  under  the 
influence  of  alcohol. 

(2)  The  provisions  of  paragraph  (d)(1) 
of  this  section  shall  not  be  construed  as 
limiting  the  introduction  of  any  other 
competent  evidence  bearing  upon  the 
question  whether  the  operator,  at  the 
time  of  the  alleged  violation,  was  under 
the  influence  of  alcohol,  or  a  drug,  or 
drugs,  or  any  combination  thereof. 

§  4.30    Bicycle*. 

(a)  The  use  of  a  bicycle  is  prohibited 
except  on  park  roads,  in  parking  areas 
and  on  routes  designated  for  bicycle 
use;  provided,  however,  the 
superintendent  may  close  any  park  road 
or  parking  area  to  bicycle  use  pursuant 
to  the  criteria  and  procedures  of  §§  1.5 
and  1.7  of  this  chapter.  Routes  may  only 
be  designated  for  bicycle  use  based  on  a 
written  determination  that  such  use  is 
consistent  with  the  protection  of  a  park 
area's  natural,  scenic  and  aesthetic 
values,  safety  considerations  and 


management  objectives  and  will  not 
disturb  wildlife  or  park  resources. 

(b)  Except  for  routes  designated  in 
developed  areas  and  special  use  zones, 
routes  designated  for  bicycle  use  shall 
be  promulgated  as  special  regulations. 

(c)  A  person  operating  a  bicycle  is 
sabject  to  all  sections  of  this  part  that 
apply  to  an  operator  of  a  motor  vehicle, 
except  I  4.10. 

(d)  The  following  are  prohibited: 

(1)  Possessing  a  bicycle  in  a 
wilderness  area  established  by  Federal 
statute. 

(2)  Operating  a  bicycle  during  periods 
of  low  visibility,  or  while  traveling 
through  a  tunnel,  or  between  sunset  and 
sunrise,  without  exhibiting  on  the 
operator  or  bicycle  a  while  light  or 
reflector  that  is  visible  form  a  distance 
of  at  least  500  feet  to  the  front  and  with 
a  red  light  or  reflector  visible  from  at 
least  200  feet  to  the  rear. 

(3)  Operating  a  bicycle  abreast  of 
another  bicycle  except  where  authorized 
by  the  superintendent. 

§  4.31    Hitchhiking. 

Hitchhiking  or  soliciting 
transportation  is  prohibited  except  in 
designated  areas  and  under  conditions 
established  by  the  superintendent. 

Dated:  May  23. 1986. 
Susan  Recce, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  86-13522  Filed  6-13-86;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttM  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  215, 236  and  M6 

[Dodcet  Na  R-«»-1163;  FR-1702] 

Definition  of  Income,  Rents  and 
Recertification  of  Family  Income  for 
ttte  Rent  Supplement  and  Section  236 
Programs 

agency:  OfTice  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
CommissioneF.  HUD. 
action:  Final  rule. 

summary:  This  Rnal  rule  responds  to 
public  comment  on  the  interim  rule 
published  on  July  23. 1984  (49  FR  29580). 
That  interim  rule  implemented  statutory 
changes  alTecting  the  definition  of 
income  for  purposes  of  eligibility  and 
rent  determination,  as  well  as  the  rent 
requirements  and  recertification  of 
income,  under  the  Rent  Supplement 
(section  101)  and  section  236  programs. 
The  rent  requirements  in  that  interim 
rule  had  already  been  the  subject  of 
public  comment  based  on  a  prior  interim 
rule  (47  FR  36814.  August  24, 1982). 
EFFECTIVE  DATE:  August  1. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Tahash,  Director,  Program 
Planning  Division.  Office  of  Multifamily 
Housing  Management  Department  of 
Housing  and  Urban  Development, 
Washington.  D.C.  20410.  telephone  (202) 
426-3944.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION: 

Response  to  Public  Comments 

There  were  three  public  comments 
received  on  the  interim  rule,  from  the 
Massachusetts  Housing  Finance 
Agency,  the  Maine  Housing  Authority 
and  the  National  Housing  Law  Project. 
The  comments  and  HUD's  responses  to 
them  are  discussed  below. 

A.  Restriction  Against  Admission  of 
Over-Income  Applicants 

Sections  215.24  and  236.70(a)  of  the 
interim  rule  prohibit  admission  of 
tenants  whose  incomes  are  sufficient  to 
pay  the  market  rent  if  there  are 
applicants  who  satisfy  all  other 
requirements  who  are  unable  to  pay  the 
unassisted  rent.  These  sections  require 
project  owners  to  make  good  faith 
efforts  to  attract  tenants  who  need 
assistance  before  renting  to  market  rate 
tenants  and  to  rent  no  more  than  ten 
percent  of  the  units  to  tenants  paying 


the  market  rent  without  prior  HUD 
approval. 

1.  Extension  to  the  Rental  Assistance 
Program  (RAP) 

The  National  Housing  Law  proiect 
noted  that  although  %  215.24  (applicable 
to  Rent  Supplement  units)  and 
§  236.70(a)  (applicable  to  Section  238 
units  not  under  a  Rental  Assistance 
Program  ("RAP")  contract)  contain  a 
requirement  that  limits  admission  to 
income  eligible  tenants.  §  236.715  (the 
comparable  provision  for  RAP  units) 
does  not  have  a  provision  limiting 
admission  to  applicants  eligible  for  RAP. 
We  agree  that  the  policy  should  be 
applied  to  RAP  and  are  amending 
§  236.715  to  clarify  that  RAP  units  are  to 
be  filled  with  RAP-eligible  tenants  under 
the  same  conditions  as  Rent  Supplement 
units  are  to  be  filled  with  Rent 
Supplement-eligible  tenants. 

The  restrictions  on  admission  to 
projects  covered  by  an  interest 
reduction  contract  (Section  236),  a 
Rental  Assistance  Payments  contract,  or 
a  Rent  Supplement  contract,  have  been 
revised  somewhat  in  this  final  rule,  . 
however.  Sections  215.24  is  being 
removed  and  its  content  combined  into 
S  215.25,  which  deals  with  determination 
of  eligibility.  Sections  215.25(a). 
236.70(a).  and  236.715  of  the  final  rule 
provide  that  an  owner  must  observe  an 
order  in  admitting  applicants:  First, 
those  eligible  for  a  tenant-based 
'  subsidy,  such  as  Rent  Supplement  or 
Rental  Assistance  Payments;  second, 
those  eligible  to  pay  a  below  market 
rent  under  a  project-based  subsidy,  such 
as  the  Section  236  program;  and  third, 
those  who  can  pay  the  market  rent.  Of 
course,  the  number  of  applicants  in  any 
category  that  may  be  admitted  is 
dependent  on  the  number  of  units 
authorized  under  the  owner's  contract 
and  on  the  availability  of  sufficient 
funding.  This  order  is  being  specified  in 
the  rule  to  ensure  that  owners 
understand  the  Department's  intent, 
which  may  not  have  been  clear  from  the 
way  the  admission  restriction  was 
worded  in  the  interim  rule. 

Also  included  in  these  sections  is  the 
requirement  that  an  owner  obtain 
written  HUD  approval  if  a  specified 
percentage  of  units  authorized  to  receive 
a  particular  type  of  subsidy  are 
occupied  by  tenants  ineligible  for  that 
type  of  subsidy.  This  requirement 
appeared  in  the  interim  rule,  as  well,  but 
in  different  language.  A  provision  has 
been  added  to  each  of  these  sections  to 
permit  waiver  of  the  order  of  admitting 
applicants  and  the  written  approval  of 
admission  requirements.  This  waiver 
authority  is  necessary  so  that  the 
requirements  can  be  waived  in  such 


circumstances  as  when  temporary 
market  problems  occur  or  when  an 
owner  needs  to  make  a  transition  for 
subsidized  occupancy  as  the  end  of  the 
subsidy  contract  nears  and  no  extension 
is  contemplated. 

2.  Applicability  to  State  Agency  Projects 

The  two  State  Agencies  who 
submitted  comments  objected  to  the 
application  of  this  policy  to  their  section 
236  and  Rent  Supplement  projects  that 
are  not  FHA-insured.  They  argued  that 
the  restriction  against  "over-income" 
market  rent  tenants  in  the  section  236 
program  would  hinder  their  ability  to 
attain  an  economic  mix,  as  required  by 
State  enabling  legislation  and  by  tenant 
selection  plans.  They  contended  that 
this  mix  is  necessary  for  the  economic 
and  social  health  of  their  projects.  With 
respect  to  the  Rent  Supplement  program. 
the  State  Agencies  claimed  that  HUD 
has  inadequate  funding  available  to 
fund  at  current  rent  levels  all  the  units 
for  which  Rent  Supplement  assistance 
was  committed.  Therefore,  they  argue, 
they  should  not  be  required  to  admit 
income  eligible  tenants  for  whom 
subsidy  is  not  available,  since  they  will 
lose  money  on  those  tenants. 

The  State  Agencies  also  claimed  that, 
although  the  admissions  restriction 
might  already  have  been  applied 
administratively  to  FHA-insured 
projects  by  the  existing  HUD  Handbook 
4350.3,  Occupancy  Requirements  of 
Subsidized  Multifamily  Housing 
Programs,  the  policy  had  not  been 
applied  to  them,  since  that  Handbook 
had  not  covered  State  Agency  financed, 
non-insured  projects.  To  apply  the 
policy  to  them  without  prior  opportunity 
to  comment  was  inappropriate,  they 
concluded. 

On  the  other  hand,  the  National 
Housing  Law  Project  agreed  with  the 
Department  that  the  income  restriction 
for  admission  is  needed  to  assure  that 
housing  units  that  receive  indirect 
subsidy  be  used  for  the  intended  income 
group. 

On  the  economic  mix  issue,  we  note 
that  not  all  State  Agency  financed 
projects  that  participate  in  the  section 
236  program  have  all  units  covered  by 
the  program.  In  such  projects.  Part  236 
(and  Part  215  where  units  are  authorized 
for  Rent  Supplement)  is  applicable  only 
to  the  number  of  units  covered  under  the 
applicable  contract. 

The  requirements  of  Subpart  A  of  Part 
236  (including  admission  restrictions, 
income  definition  and  rent  calculations) 
are  applicable  to  State  Agency  financed, 
FHA-insured  projects.  While  the 
requirements  of  Subpart  A  do  not 
explicityly  apply  to  State  Agency 


financed,  non-insured  projects,  section 
236  of  the  National  Housing  Act  does 
apply  to  all  projects  receiving  interest 
reduction  payments  under  that  statute. 
Consequently,  the  requirements  of 
Subpart  A  concerning  income  definition 
and  rent  calculations  which  are 
mandated  by  statute,  are  binding  on 
State  Agency  financed,  non-insured 
projects.  In  addition,  all  of  Part  215 
(concerning  admission  restrictions, 
income  definition  and  rent  calculations 
for  the  Rent  Supplement  program)  is 
applicable  to  all  State  Agency  projects 
participating  in  that  program,  and 
Subpart  D  of  Part  236,  which  addresses 
the  same  issues  for  the  Rental 
Assistance  Payments  program,  is  also 
applicable.  Further,  HUD  has 
determined  that,  for  the  purpose  of 
uniformity  and  of  advancing  the 
Department's  mission  to  the  greatest 
extend  possible,  the  admission 
restrictions  contained  in  Subpart  A  of 
Part  236  (5  236.70(a))  are  applicable  to 
all  State  Agency  financed  projects.  If  a 
State  Agency  has  executed  a  contract 
with  HUD  for  interest  reduction 
payments  on  behalf  of  30  units,  those  30 
units  should  be  made  available  to 
applicants  who  are  income  eligible  for  a 
below  market  rent.  By  agreeing  to 
applicants  who  are  income  eligible  for  a 
below  market  rent.  By  agreeing  to 
accept  subsidy  for  these  units,  the  State 
Agency  has  prevented  the  funding  in 
comparison  to  the  need  for  it  warrants 
the  requirement  that  tenants  in  the 
appropriate  income  group  be  served  at 
the  projects  where  the  funding  is 
available. 
To  the  extent  that  legal  obligations 
.  under  contracts  in  existence  before  the 
effective  date  of  the  interim  rule 
(October  1, 1984)  for  a  particular  State 
Agency  financed,  non-insured  project 
contain  provisions  that  would  confiict 
with  HUD  policies  or  procedures  that 
are  not  mandated  by  statute  that  result 
from  the  interim  rule  and  this  final  rule. 
HUD  will  permit  deviation  from  those 
provisions.  However,  when  a  State 
Agency  or  owner  determines  not  to 
follow  such  policies  and  procedures 
because  of  conflicts  with  existing 
contracts,  the  State  Agency  must  submit 
a  certification  to  HUD  containing  a 
description  of  the  policies  or  procedures 
used  by  the  project  owner  under  the 
contract,  the  nature  of  the  conflict  with 
HUD  policies  and  procedures,  and  a 
statement  that  the  owner's  policies  and 
procedures  do  not  conflict  with  the 
applicable  statute. 

The  funding  issue  raised  by  the  State 
Agencies  is  a  legitimate  point,  which  is 
applicable  to  FHA-insured  projects  as 
well.  Consequently,  as  described  above, 


we  are  limiting  the  applicabihty  of  the 
income  restriction  to  units  for  which 
there  is  sufficient  funding  available. 

B.  Utility  Allowances 

The  National  Housing  Law  Project 
supported  HUD's  changes  to 
§§  215.45(e),  236.55(d),  886.126  and 
886.326,  which  now  require  owners  to 
submit  an  analysis  of  utility  allowances 
when  requesting  a  rent  increase  or  when 
a  utility  rate  change  causes  a  cumulative 
increase  of  ten  percent  or  more 
However,  the  Law  Project  urged  HUD  to 
specify  what  factors  should  be  taken 
into  account  in  setting  the  utility 
allowances.  It  said  that  allowances 
should  be  based  on  average  actual 
consumption  levels  for  units  of 
comparable  size  and  construction 
instead  of  at  a  level  based  on 
"reasonable  consumption  of  utilities  by 
an  energy-conservative  household  of 
modest  circumstances  consistent  with 
the  requirements  of  a  safe,  sanitary  and 
healthful  living  environment."  as 
provided  in  the  definition  of  Utility 
Allowance  in  §S  215.1  and  236.2. 

HUD, concludes  that  the  goal  of  energy 
conservation  must  not  be  abandoned 
and  that  the  definition  contained  in  the 
interim  rule  is  justified.  However,  we 
note  that  under  Part  245  tenants  have  an 
opportunity  for  input  in  decisions 
affecting  rental  payments,  including 
adjustment  of  utility  allowances.  A 
cross-reference  to  Part  245  is  added  in 
this  rule  to  the  paragraphs  that  deal  with 
adjustments  in  Utility  Allowances. 

C.  Utility  Reimbursement — Rent 
Supplement  Program 

The  National  Housing  Law  Project 
advocated  adding  a  provision  to  Part  215 
to  require  payment  of  a  utility 
reimbursement  to  a  tenant  who  pays  for 
utiUties  directly  if  the  tenant's  utility 
allowance  exceeds  its  required  rental 
payment,  as  is  the  case  for  RAP  tenants 
under  §  236.735(e). 

Section  215.45(a)  now  states  that  "the 
payment  on  behalf  of  a  qualified  tenant 
shall  be  that  amount  by  which  the  Gross 
Rent  for  the  unit  exceeds  the  Total 
Tenant  Payment  .  .  ."  If  HUD  were  to 
pay  this  amount  to  the  owner  of  a 
project  in  which  tenants  pay  their  own 
utilities,  and  the  owner  did  not  pay  a 
utility  reimbursement  to  the  tenant 
when  the  utility  allowance  exceeds,  the 
tenant's  rental  payment,  the  owner 
would  receive  more  than  the  rent  to 
which  the  owner  is  entitled.  For 
example,  if  the  Gross  Rent  were  $800, 
the  Utility  Allowance  were  $200,  and  the 
Total  Tenant  Payment  (a  percentage  of 
income)  were  $180,  the  tenant  would 
pay  the  owner  a  $0  rent.  However,  the 
owner  would  receive  $820  from  HUD 


instead  of  the  $800  to  which  the  owner  is 
entitled  (Gross  Rent  less  Utility 
Allowance).  The  extra  $20  is  an  amount 
paid  by  HUD  on  behalf  of  the  tenant, 
which  should  be  passed  along  to  the 
tenant  as  a  reimbursement  for  the 
tenant's  payment  of  utility  expenses. 
A  paragraph  similar  to  §  236.735(e), 
requiring  payment  of  a  utility 
reimbursement  under  these 
circumstances,  is  added  in  this  rule  to 
become  §  215.45(e),  and  the  current 
paragraphs  (e)  and  (f)  are  redesignated 
paragraphs  (f)  and  (g),  respectively. 

D.  Termination  of  Assistance 

Sections  215.55(c)  and  236.80(c) 
discuss  a  few  circumstances  und^r 
which  assistance  is  terminated:  For 
example,  when  the  tenant's  portion  of 
rent  equals  the  rent  due  or  when  a 
tenant  fails  to  submit  requested  income 
information.  The  National  Housing  Law 
Project  stated  that  HUD  should  include 
in  these  sections  requirements  for  the 
procedures  to  be  followed  by  owners 
when  they  terminate  assistance.  The 
Law  Project  stated  that  owners  must 
give  tenants  adequate  notice  of  the 
reasons  for  termination  of  assistance 
and  an  opportunity  to  contest  the 
determination  before  an  impartial 
decision  maker. 

These  paragraphs  on  termination  of 
assistance  in  the  Rent  Supplement, 
section  236  and  Rental  Assistance 
Payments  programs  are  located  in 
sections  dealing  with  income 
reexamination.  The  larger  question  of     , 
what  procedural  protections  owners 
should  give  tenants  beyond  the  ones 
required  for  termination  of  tenancy, 
under  24  CFR  Part  247,  was  not 
addressed  in  the  interim  rule.  We 
believe  it  inappropriate  to  develop  a  rule 
in  response  to  that  larger  issue  in  this 
rule  making,  which  largely  makes  final 
for  the  affected  programs  income 
definition  and  rent  calculation 
provisions  that  have  already  been 
adopted  as  final  for  the  Section  6  and 
Public  and  Indian  Housing  programs. 

There  is  one  minor  change  being  made 
to  these  paragraphs.  In  the  final 
sentence  of  5§  215.55(c)  and  236.80(c). 
an  example  is  given  of  one  reason  for 
termination  of  assistance  other  than 
increased  income:  Failure  of  the  tenant 
to  submit  requested  verification 
information.  Since  1981,  the  model  lease 
form  used  in  these  programs  has 
provided  that  assistance  could  be 
terminated  for  this  reason  and  for 
deliberate  submission  of  false  eligibility 
information.  However,  rather  than  give 
examples  of  reasons  for  termination 
other  than  increased  income,  this 
language  has  been  changed  to  reference 
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termination  in  accordance  with  "any 
requirements  of  the  lease  or  with  HUD 
requirements." 

E.  Definition  of  Substandard  Housing 

The  National  Housing  Law  Project 
recommended  that  the  defmition  of 
substandard  housing  in  Part  215  be 
revised  to  provide  that  overcrowding 
may  create  substandard  housing.  The 
definition  of  substandard  housing  was 
repeated  in  the  interim  rule  without 
change  from  the  rule  in  effect  before.  It 
appeared  in  the  rule  only  because  the 
entire  defmitions  section  was 
reorganized.  The  content  of  that 
definition  is  the  subject  of  another  rule 
making,  implementing  a  statutory 
preference  in  admission  to  be  given 
applicants  for  rent  supplement 
assistance  who  are  occuping 
substandard  housing,  involuntarily 
displaced  or  paying  more  than  50 
percent  of  income  for  rent.  (See  the 
proposed  rule  published  on  September 
26, 1984,  49  FR  37787.) 

F.  Definitions  of  Annual  Income  and 
Adjusted  Income 

Comments  offered  by  the  National 
Housing  Law  Project  on  this  topic 
covered  the  treatment  of  lump  sum 
payments  for  the  delayed  start  of 
periodic  payments,  the  age  of  children 
for  whom  child  care  deductions  should 
be  permitted,  the  treatment  of  non- 
income  producing  assets,  and  the 
calculation  of  income  in  States  where 
welfare  agencies  pay  families  a  shelter 
allowance  based  on  actual  housing  cost, 
that  is  then  reduced  by  an  established 
percentage. 

1.  Lump-Sum  Payments 

The  comment  on  treatment  of  lump- 
sum payments  suggested  that  if  a  tenant 
were  not  a  resident  of  the  particular 
type  of  assisted  housing  covered  by  the 
rule  during  part  of  the  period  to  which 
the  lump-sum  payment  is  attributable, 
the  amount  of  the  payment  included  in 
income  should  be  reduced  accordingly. 
We  believe  that  under  these 
circumstances  the  receipt  of  the 
payment  might  well  have  been 
anticipated  and  included  in  income  at 
the  first  income  examination.  The 
commenter  seeks  to  have  an  accrual 
rather  than  cash  method  of  accounting 
applied  to  tenants  of  subsidized  housing. 
We  believe  this  is  inappropriate. 
Additional  guidance  on  treatment  of 
lump  sum  income  is  furnished  in  HUD 
Handbook  4350.3  CHG-1  (paragraph  3- 
4). 
2.  Child  Care  Deduction 

The  age  of  children  for  whom  child 
care  expenses  may  be  deducted  under 


S§  215.1  and  236.2  of  the  interim  rule  is 
"under  13  years  of  age."  This  is  the  age 
that  has  been  used  by  HUD  for  many 
years  in  the  Section  8  Housing 
Assistance  Payments  program  and  in 
the  Public  Housing  program.  The 
commenter  suggested  the  age  be 
changed  to  "up  to  18  years  of  age"  in 
order  to  encourage  parents  to  arrange 
for  the  proper  supervision  of  teenagers. 
Although  HUD  is  sympathetic  to  the 
desire  to  encourage  residents  of  assisted 
housing  to  arrange  for  their  teenaged 
children  to  engage  in  supervised 
activities,  we  do  not  believe  Congress 
intended  this  statutorily  prescribed 
deduction  from  income  to  be  extended 
to  cover  care  for  these  other  children.  In 
a  time  of  concern  about  minimizing 
Federal  spending,  HUD  is  reluctant  to 
expand  this  deduction,  and  thereby 
increase  the  level  of  HUD  subsidy  for 
which  the  project  owner  would  be 
eligible. 

3.  Assets 

The  comment  about  non-income 
producing  assets  was  that  only  the 
assets  in  excess  of  $5,000  should  be 
considered,  instead  of  considering  all 
assets,  if  the  total  exceeds  $5,000.  This 
treatment  reflects  longstanding 
Departmental  policy,  which  we  believe 
appropriately  considers  all  the  assets  of 
families  that  have  considerable  assets. 
The  comment  also  suggested  that  the 
value  of  realty  that  cannot  be 
reasonably  expected  to  produce  income 
and  that  cannot  be  disposed  of  (e.g., 
because  of  title  problems)  should  not  be 
included.  We  have  not  revised  the  rule 
to  address  this  narrowly  drawn  example 
but  the  Handbook  does  provide 
guidance  in  this  vein  (see  paragraph  3- 
la). 

4.  Welfare  Rent  Income  Component 

The  comment  related  to  welfare 
payments  for  housing  was  that  HUD 
should  count  only  the  actual  amount 
received  by  the  family,  even  if  the  State 
welfare  agency  continually  reduces  that 
payment  by  a  certain  percentage  after 
the  owner  establishes  a  rent  based  on 
the  welfare  level  previously  reported. 
Section  263.3(b)(6)  includes  in  income 
the  maximum  the  State  agency  could 
allow  the  family  for  expenses  other  than 
housing,  plus  the  maximum  for  housing, 
reduced  once,  if  the  State  applies  a 
reduction  factor.  Similarly, 
S  236.735(b)(3)  set  the  rent  of  a  welfare 
tenant  in  the  section  236  Rental 
Assistance  Payments  program  who 
receives  benefits  based  on  actual 
housing  cost,  at  the  amount  designated 
by  the  welfare  agency,  reflecting  only 
one  reduction  if  a  reduction  factor  is 
applied,  provided  this  amount  is  greater 


than  two  other  alternatives.  The 
commenter  stated  that  these  provisions 
result  in  a  family  paying  for  rent  in  a 
RAP  unit  more  than  the  welfare  agency 
pays  the  family  for  its  housing  cost,  and 
more  than  30  percent  of  its  actual 
adjusted  income.  The  Department  has 
determined  that  only  one  reduction  will 
be  taken  into  account,  because  the 
income-based  rent  which  is  based  on  a 
rent-based  welfare  payment  cycle  would 
be  perpetuated  by  recognition  of  all 
subsequent  reductions,  causing 
uncertainty  and  numerous 
redeterminations  of  lower  rents  and 
lower  income.  (See  discussion  of  this 
issue  of  the  rule  defining  income  for  the 
section  8  and  Public  Housing  programs, 
49  FR  19925, 19928.) 

G.  Definition  of  Income— 221(d)(3) 
BMIR  Program 

The  National  Housing  Law  Project 
recommended  that  the  definitions  of 
Annual  Income  and  Adjusted  Income 
contained  in  this  rule  be  applied  to 
projects  assisted  under  section  221(d)(3) 
of  the  National  Housing  Act,  12  U.S.C. 
17151,  at  below  market  interest  rate 
(BMIR).  It  referred  to  HUD  Handbook 
4350.3,  Occupancy  Requirements  of 
Subsidized  Multifamily  Housing 
Programs. 

The  recently  revised  version  of  that 
Handbook  (March  1985)  does  apply  the 
definition  of  Annual  Income  (with  one 
minor  difference)  to  applicants  and 
tenants  to  determine  whether  they  are 
eligible  for  the  assisted  rent.  However, 
the  definition  of  Adjusted  Income  is 
generally  used  to  determine  the  amount 
of  the  rent  where  rent  is  based  on  a 
percentage  of  adjusted  income,  as  in  the 
RAP  program.  In  the  BMIR  program,  at 
the  time  of  initial  occupancy,  the  tenant 
pays  a  rent  determined  by  a  HUD- 
approved  rent  schedule,  which  is  based 
on  the  size  of  the  unit  and  the  cost  of 
operating  the  project.  When  the  tenant's 
income  is  recertified  later,  the  tenant 
either  pays  that  rent  or  an  increased 
market  rent,  depending  on  whether  the 
new  Annual  Income  exceeds  the  income 
limits.  Since  there  is  no  rent  based  on 
Adjusted  Income  in  this  program,  the 
definition  of  adjusted  income  has  no 
application. 

Other  Changes 

A.  Transition  Provisions 

In  the  interim  rule  defining  income  for 
the  Rent  Supplement  and  section  236 
programs,  published  on  July  23, 1984,  the 
stated  effective  date  was  October  1, 
1984.  Sections  215.56  and  236.81 
described  how  the  new  definitions  of 
income  and  the  revised  rent  calculations 


were  to  be  used  at  the  next 
reexaminations  of  income  to  calculate 
not  only  prospective  rents,  but  also  to 
determine  the  rent  the  family  would 
have  paid  from  October  1, 1984  to  the 
reexamination  effective  date,  if  the 
revisions  had  been  implemented  on 
October  1.  If  the  revisions  would  have 
benefited  the  family,  the  owner  was  to 
arrange  for  an  appropriate  rent  rebate. 

On  June  12, 1985,  the  Department 
published  a  final  rule  delaying 
implementation  of  the  new  income 
definitions  and  rent  calculations  until 
reexamination  effective  August  1, 1985 
(50  FR  24616).  The  rule  delayed 
effectiveness  because  development  of 
implementing  forms  and  instructions 
took  longer  than  expected,  and  bacause 
the  Housing  and  Community 
Development  Technical  Amendments 
Act  of  1984  required  additional  changes 
in  the  definitions  and,  therefore,  changes 
in  the  forms  and  instructions.  That  rule 
revised  and  transition  provisions, 
§S  215.56  and  246.81,  which  described 
how  income  reexaminationa  were  to  be 
handled  in  the  next  few  months.  This 
final  rule  repeats  those  sections  as  they 
appeared  on  June  12, 1985. 

One  of  the  changes  made  by  section 
102(b)  of  the  1984  technical  amendments 
was  the  requirement  that  the  definition 
of  income  for  the  programs  administered 
under  the  United  States  Housing  Act  of 
1937  ("1937  Act"),  i.e..  the  section  8  and 
Public  Housing  programs,  be  developed 
in  consultation  with  the  Secretary  of 
Agriculture.  The  definition  of  income  for 
the  Rent  Supplement  and  section  236 
programs  has  been  developed  as  a 
package  with  the  rules  for  the  1937  Act 
programs.  The  consultation  required  by 
the  technical  amendments  was 
underway  in  October  1984  when  the 
1984  technical  amendments  Act  was 
passed  by  Congress.  The  final  rule 
implementing  this  consultation 
requirement  for  the  1937  Act  programs 
was  published  on  June  24, 1985  (50  FR 
25949)  and  was  anticipated  in  the  forms 
and  instructions  distributed  in  April  and 
May  1985.  This  rule  includes  changes  in 
the  definition  of  income  for  the  Rent 
Supplement  and  section  236  programs 
similar  to  those  made  for  the  1937  Act 
programs  in  the  rule  published  on  June 
24. 1985. 

A  second  change  made  by  section 
102(b)  of  the  1984  technical 
amendments,  was  the  addition  of  a 
deduction  from  income  for  a  family's 
handicapped  assistance  expenses  to  the 
calculation  of  adjusted  income.  That 
change  was  implemented  for  the  1937 
Act  programs  and  for  the  Rent 
Supplement  and  section  236  programs, 
by  a  final  rule  published  on  September 


27, 1985  (50  FR  39092).  This  rule  includes 
the  changes  made  in  Parts  215  and  236  in 
that  rule. 

Sections  215.55(a)  and  236.80(a) 
contain  a  sentence  concerning 
submission  of  documentation  of 
citizenship  or  eligible  alien  status  that 
was  inserted  to  be  consistent  with  a 
final  rule  on  that  subject  that  was 
published  on  April  1,  1986,  to  become 
effective  on  July  30, 1986. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  that 
implement  section  102(2)  (C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Street,  SW.,  Washington.  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal-State  or  local  government 
agencies  or  geographic  regions,  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productively,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  administrative  burdens  will  not 
increase  substantially  under  the  rule. 
Small  project  owners  who  administer 
some  section  8  assistance  will  use 
essentially  the  same  procedures  for 
tenants  receiving  assistance  under  the 
Rent  Supplement  or  Section  236 
Program. 

This  rule  was  listed  as  item  number 
871  under  the  Office  of  Housing  in  the 
HUD  Semiannual  Regulatory  Agenda 
published  on  April  21, 1986  (51  FR  14035, 
14061)  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

Information  collection  requirements 
contained  in  S§  215(a}-(e).  215.55,  23e.55(a)- 
(c)  and  236.80  of  this  rule  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3S04(h)  and  have  been  assigned 


OMB  control  number  2502-0204.  Information 
collection  requirements  contained  in 
IS  215.25(a),  215.45(0.  236.55(d),  236.70(a). 
236.715,  886.128.  and  888.326  of  this  rule  have 
been  approved  by  the  Office  of  Management 
and  Budget  and  have  been  assigned  OMB 
control  numbers  2502-0352  and  2502-0354. 

The  Catalog  of  Domestic  Assistance 
Numbers  are  14.103  and  14.149. 

List  of  Subjects 

24  CFR  Part  215 

Grant  programs:  Housing  and 
community  development.  Rent  subsides. 

24  CFR  Part  236 

Low  and  moderate  income  housing, 
Mortgage  insurance.  Rent  subsidies. 

24  CFR  Part  886 

Grant  progams:  Housing  and 
community  development.  Rent 
subsidies. 

Accordingly,  24  CFR  Parts  215,  236, 
and  886  are  amended  as  follows: 

PART  215— RENT  SUPPLEMENT 
PAYMENTS 

1.  The  authority  citation  for  Part  215 
continues  to  read  as  follows: 

Authority:  Sec.  101(g),  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C.  17018); 
Sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S..C.  3535(d)). 

2.  Section  215.1  is  revised  to  read  as 
follows: 

§  215.1    Definitions. 

Act  The  Housing  and  Urban 
Development  Act  of  1965. 

Adjusted  Income.  Annual  Income  less 
the  following  allowances,  determined  in 
accordance  with  HUD  instructions: 

(a)  $480  for  each  Dependent, 

(b)  $400  for  any  Elderiy  Family. 

(c)  For  any  Family  that  is  not  an 
Elderly  Family  but  has  a  Handicapped 
or  Disabled  member  other  than  the  head 
of  household  or  spouse,  Handicapped 
Assistance  Expenses  in  excess  of  three 
percent  of  Annual  Income,  but  this 
allowance  may  not  exceed  the 
employment  income  received  by  Family 
members  who  are  18  years  of  age  or 
older  as  a  result  of  the  assistance  to  the 
Handicapped  or  Disabled  Person; 

(d)  For  any  Elderly  Family. 

(1)  That  has  no  Handicapped 
Assistance  Expenses,  an  allowance  for 
Medical  Expenses  equal  to  the  amount 
by  which  the  Medical  Expenses  exceed 
three  percent  of  Annual  Income; 

(2)  That  has  Handicapped  Assistance 
Expenses  greater  than  or  equal  to  three 
percent  of  Annual  Income,  an  allowance 
for  Handicapped  Assistance  Expenses 
computed  in  accordance  with  paragraph 
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(c)  of  this  section,  plus  an  allowance  for 
Medical  Expenses  that  is  equal  to  the 
Family's  Medical  Expenses; 

(3)  That  has  Handicapped  Assistance 
Expenses  that  are  less  than  three 
percent  of  Annual  Income,  an  allowance 
for  combined  Handicapped  Assistance 
Expenses  and  Medical  Expenses  that  is 
equal  to  the  amount  by  which  the  sum  of 
these  expenses  exceeds  three  percent  of 
Annual  income;  and 
(e)  Child  Expenses. 
Annual  Income.  See  §  215.21. 
Child  Care  Expenses.  Amounts 
anticipated  to  be  paid  by  the  Family  for 
the  care  of  children  under  13  years  of 
age  during  the  period  for  which  Annual 
Income  is  computed,  but  only  where 
such  care  is  necessary  to  enable  a 
Family  member  who  is  18  years  of  age 
or  older  to  be  gainfully  employed  or  to 
further  his  or  her  education.  The  amount 
deducted  shall  reflect  reasonable 
charges  for  child  care.  and.  in  the  case 
of  child  care  necessary  to  permit 
employment,  the  amount  deducted  shall 
not  exceed  the  amount  of  Annual 
Income  received  from  such  employment. 

Commissioner.  The  Federal  Housing 
Commissioner  or  his  or  her  authorized 
representative. 

Contract  Rent.  The  total  monthly 
amount  of  rent  approved  by  HUD  in  the 
project  rent  schedule  as  payable  by 
HUD  and  the  tenant  to  the  owner  for  an 
assisted  unit.  i.e..  the  Rent  Supplement 
Unit  Rent. 

Dependent.  A  member  of  the  family 
household  (excluding  foster  children) 
other  than  the  family  head  or  spouse, 
who  is  under  18  years  of  age  or  is  a 
Disabled  Person  or  Handicapped 
Person,  or  a  Full-time  Student. 

Dilapidated  Housing.  A  housing  unit 
that  does  not  provide  a  safe  and 
adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  the  occupants.  Such  a 
housing  unit  shall  have  one  or  more 
critical  defects,  or  a  combination  of 
intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  Such 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 
Disabled  Person.  A  person  under  a 
disability,  as  defined  in  section  223  of 
the  Social  Security  Act  (42  U.S.C.  423)  or 
in  section  102  of  the  Developmental 
Disabilities  Services  and  Facilities 
Construction  Amendments  of  1970  (42   _ 
U.S.C.  2691(1)). 

Displacee.  A  person  who  has  been 
displaced  from  an  urban  renewal  area, 
or  as  a  result  of  governmental  action  or 
as  a  result  of  a  disaster  determined  by 
the  President  to  be  a  major  disaster. 


Elderly  Family.  A  family  whose  head 
or  spouse  (or  sole  member)  is  an  Elderly. 
Disabled  or  Handicapped  Person.  It  may 
include  two  or  more  Elderly,  Disabled  or 
Handicapped  Persons  living  together,  or 
one  or  more  of  these  Persons  living  with 
one  or  more  Live-in  Aides. 

Elderly  Person.  A  person  who  is  at 
least  62  years  of  age. 

Family.  Two  or  more  persons  related 
by  blood,  marriage,  or  operation  of  law. 
who  occupy  the  same  dwelling  unit. 

Full-time  Student.  A  person  who  is 
carrying  a  subject  load  that  is 
considered  full-time  for  day  students 
under  the  standards  and  practices  of  the 
educational  institution  attended.  An 
educational  institution  includes  a 
vocational  school  with  a  diploma  or 
certificate  program,  as  well  as  an 
institution  offering  a  college  degree.  . 

Gross  Rent.  The  total  monthly  cost  of 
housing  a  Qualified  Tenant,  which  is  the 
sum  of  the  Contract  Rent  and  any  Utility 
Allowance  for  the  assisted  unit. 

Handicapped  Assistance  Expenses. 
Reasonable  expenses  that  are 
anticipated,  during  the  period  for  which 
Annual  Income  is  computed,  for 
attendant  care  and  auxiliary  apparatus 
for  a  Handicapped  or  Disabled  Family 
member,  and  that  are  necessary  to 
enable  a  Family  member  (including  the 
Handicapped  or  Disabled  member)  to  be 
employed,  provided  that  the  expenses 
are  neither  paid  to  a  member  of  the 
Family  nor  reimbursed  by  an  outside 
source. 

Handicapped  Person.  A  person  having 
a  physical  or  mental  impairment  that  (a) 
is  expected  to  be  of  long-continued  and 
indefinite  duration,  (b)  substantially 
impedes  his  or  her  ability  to  live 
independently,  and  (c)  is  of  such  a 
nature  that  such  ability  could  be 
improved  by  more  suitable  housing 
conditions. 

Live-in  Aide.  A  person  who  resides 
with  an  Elderly.  Disabled,  or 
Handicapped  Person  or  Persons  and 
who  (a)  is  determined  to  be  essential  to 
the  care  and  well-being  of  the  Person(s); 
(b)  is  not  obligated  for  the  support  of  the 
Person(s):  and  (c)  would  not  be  living  in 
the  unit  except  to  provide  the  necessary 
supportive  services.  (See  S  215.21(d)  for 
treatment  of  a  Live-in  Aide's  income.) 

Medical  Expenses.  Those  medical 
expenses,  including  medical  insurance 
premiums,  that  are  anticipated  during 
the  period  for  which  Annual  Income  is 
computed,  and  that  are  not  covered  by 
insurance. 

Net  Family  Assets.  Value  of  equity  in 
real  property,  savings,  stocks,  bonds, 
and  other  forms  of  capital  investment, 
excluding  interests  in  Indian  trust  land. 
The  value  of  necessary  items  of 
personal  property  such  as  furniture  and 


automobiles  shall  be  excluded.  (In  cases 
where  a  trust  fund  has  been  established 
and  the  trust  is  not  revocable  by,  or 
under  the  control  of  any  member  of  the 
family,  the  value  of  the  trust  fund  will 
not  be  considered  an  asset  so  long  as 
the  fund  continues  to  be  held  in  trust. 
Any  income  distributed  from  the  trust 
fund  shall  be  counted  when  determining 
Annual  Income.)  In  determining  Net 
Family  Assets,  owners  shall  include  the 
value  of  any  business  or  family  assets 
disposed  of  by  an  applicant  or  tenant  for 
less  than  fair  market  value  (including  a 
disposition  in  trust,  but  not  in  a 
foreclosure  or  bankruptcy  sale)  during 
the  two  years  preceding  the  date  of 
application  for  the  program  or 
recertification.  as  applicable,  in  excess 
of  the  consideration  received  therefor.  In 
the  case  of  a  disposition  as  part  of  a 
separation  or  divorce  settlement,  the 
disposition  will  not  be  considered  to  be 
for  less  than  fair  market  value  if  the 
applicant  or  tenant  receives  important 
consideration  not  measurable  in  dollar 
terms. 

Qualified  Tenant.  See  §  215.20. 

Secretary.  The  Secretary  of  Housing 
and  Urban  Development  or  the 
Secretary's  authorized  representative. 

Substandard  Housing.  A  unit  that  is 
either  Dilapidated  Housing  or  does  not 
have  one  of  the  following  plumbing 
facilities: 

(a)  Hot  and  cold  piped  water  inside 
the  unit. 

(b)  Usable  fiush  toilet  inside  the 
structure  for  the  exclusive  use  of  the 
occupants  of  the  unit. 

(c)  Usable  bathtub  or  shower  inside 
the  structure  for  the  exclusive  use  of  the 
occupants  of  the  units. 

Tenant  Rent.  The  amount  payable 
monthly  by  the  Qualified  Tenant  as  rent 
to  the  owner.  Where  all  utilities  (except 
telephone)  and  other  essental  housing 
services  are  supplied  by  the  owner. 
Tenant  Rent  equals  Total  Tenant 
Payment.  Where  some  of  all  utilities 
(except  telephone)  and  other  essential 
housing  services  are  not  supplied  by  the 
owner  and  the  cost  thereof  is  not 
included  in  the  amount  paid  as  rent. 
Tenant  Rent  equals  Total  Tenant 
Payment  less  the  Utility  Allowance. 

Total  Tenant  Payment.  The  portion  of 
the  Gross  Rent  payable  by  a  Qualified 
Tenant,  determined  in  accordance  with 
§  215.45. 

Utility  Allowance.  If  the  cost  of 
utilities  (except  telephone)  and  other 
essential  housing  services  for  an 
assisted  unit  is  not  included  in  the  rent 
paid  to  the  housing  owner  but  is  the 
responsibility  of  the  tenant  occupying 
the  unit,  an  amount  equal  to  the 
estimate  approved  by  HUD  of  the 


monthly  cost  of  a  reasonable 
consumption  of  such  utilities  and  other 
services  for  the  unit  by  an  energy- 
conservative  household  of  modest 
circumstances  consistent  with  the 
requirements  of  a  safe,  sanitary  and 
healthful  living  environment. 

Utility  Reimbursement.  The  amount,  if 
any.  by  which  the  Utility  Allowance 
exceeds  the  Family's  Total  Tenant 
Payment. 

Welfare  Assistance.  Welfare  or  other 
payments  to  families  or  individuals, 
based  on  need,  that  are  made  under 
programs  funded,  separately  or  jointly, 
by  Federal,  State  or  local  governments. 

§215.10    (Amended! 

3.  Section  215.10  is  adopted  as  final  as 
it  was  amended  in  the  interim  rule 
published  on  July  23. 1984,  at  49  FR 
29580,  29586. 

§215.20    [Amended! 

4.  Section  215.20  is  amended  by 
adding  a  new  paragraph  (b)(3).  to  read 
as  follows: 

§215.20    Qualified  tenant 

***** 

(b)  •  •  * 

(3)  No  rent  supplement  shall  be 
offered  where  the  amount  of  the 
assistance  at  admission  would  be  less 
than  10  percent  of  the  approved  rent. 
The  rent  supplement  payment  shall  not, 
regardless  of  the  tenant's  income, 
exceed  70  percent  of  the  approved  rent 
for  the  unit. 
*        *        *        «        * 

6.  Section  215.21  is  revised  to  read  as 
follows: 

§  215.21    Annual  income. 

(a)  Annual  Income  is  the  anticipated 
total  income  from  all  sources  received 
by  the  Family  head  and  spouse  (even  if 
temporarily  absent)  and  tiy  each 
additional  member  of  the  Family, 
including  all  net  income  derived  from 
assets  for  the  12-month  period  following 
the  effective  date  of  certification  of 
income,  exclusive  of  income  that  is 
temporary,  non-recurring  or  sporadic  as 
defined  in  paragraph  (c)  of  this  section, 
and  exclusive  of  certain  other  types  of 
income  specified  in  paragraph  (d)  of  this 
section. 

(b)  Annual  Income  includes,  but  is  not 
limited  to: 

(1)  The  full  amount,  before  any  payroll 
deductions,  of  wages  and  salaries, 
overtime  pay.  commissions,  fees,  tips 
and  bonuses,  and  other  compensation 
for  personal  services: 

(2)  The  net  income  from  operation  of  a 
business  or  profession.  Expenditures  for 
business  expansion  or  amortization  of 
capital  indebtedness  shall  not  be  used 


as  deductions  in  determining  nH 
income.  An  allowance  for  depreciation 
of  assets  used  in  a  business  or 
profession  may  be  deducted,  based  on 
straight  line  depreciation,  as  provided  in 
Internal  Revenue  Service  regulations. 
Any  withdrawal  of  cash  or  assets  from 
the  operation  of  a  business  or  profession 
will  be  included  in  income,  except  to  the 
extent  the  withdrawal  is  reimbursement 
of  cash  or  assets  invested  in  the 
operation  by  the  Family; 

(3)  Interest,  dividends,  and  other  net 
income  of  any  kind  from  real  or  personal 
property.  Expenditures  for  amortization 
of  capital  indebtedness  shall  not  be 
used  as  a  deduction  in  determining  net 
income.  An  allowance  for  depreciation 
is  permitted  only  as  authorized  in 
paragraph  (b)(2)  of  this  section.  Any 
withdrawal  of  cash  or  assets  from  an 
investment  will  be  included  in  income, 
except  to  the  extent  the  withdrawal  is 
reimbursement  of  cash  or  assets 
invested  by  the  Family.  Where  the 
Family  has  Net  Family  Assets  in  excess 
of  $5,000,  Annual  Income  shall  include 
the  greater  of  the  actual  income  derived 
from  all  Net  Family  Assets  or  a 
percentage  of  the  value  of  such  Assets 
based  on  the  current  passbook  savings 
rate,  as  determined  by  HUD; 

(4)  The  full  amount  of  periodic 
payments  received  from  Social  Security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits  and  other  similar  types  of 
periodic  receipts,  including  a  lump-sum 
payment  for  the  delayed  start  of  a 
periodic  payment; 

(5)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker's  compensation 
and  severance  pay  (but  see  paragraph 
(c)(3)  of  this  section); 

(6)  Welfare  Assistance.  If  the  Welfare 
Assistance  payment  includes  an  amount 
specifically  designated  for  shelter  and 
utilities  that  is  subject  to  adjustment  by 
the  Welfare  Assistance  agency  in 
accordance  with  the  actual  cost  of 
shelter  and  utilities,  the  amount  of 
Welfare  Assistance  income  to  be 
included  as  income  shall  consist  of: 

(i)  The  amount  of  the  allowance  or 
grant  exclusive  of  the  amount 
specifically  designated  for  shelter  and 
utilities,  plus 

(ii)  The  maximum  amount  that  the 
Welfare  Assistance  agency  could  in  fact 
allow  the  Family  for  shelter  and  utilities. 
If  the  Family's  Welfare  Assistance  is 
ratably  reduced  from  the  standard  of 
need  by  applying  a  percentage,  the 
amount  calculated  under  this  paragi'aph 
(b)(6)(ii)  shall  be  the  amount  resulting 
from  one  application  of  the  percentage: 

(7)  Periodic  and  determinable 
allowances,  such  as  alimony  and  child 


support  payments,  and  regular 
contributions  or  gifts  received  from 
persons  not  residing  in  the  dwelling; 

(8)  All  regular  pay.  special  pay  and 
allowances  of  a  member  of  the  Armed 
Forces  (whether  or  not  living  in  the 
dwelling)  who  is  head  of  the  Family, 
spouse,  or  other  family  member  whose 
dependents  are  residing  in  the  unit  (but 
see  paragraph  (c)(5)  of  this  section);  and 

(9)  Any  earned  income  tax  credit  to 
the  extent  it  exceeds  income  tax 
liability. 

(c)  Annual  Income  does  not  include 
such  temporary,  non-recurring  or 
sporadic  income  as  the  following: 

(1)  Casual,  sporadic  or  irregular  gifts; 

(2)  Amounts  that  are  specifically  for 
or  in  reimbursement  of  the  cost  of 
Medical  Expenses; 

(3)  Lump-sum  additions  to  Family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker's  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (b)(5)  of  this 
section); 

(4)  Amounts  of  educational 
scholarships  paid  directly  to  the  student 
or  to  the  educational  institution,  and 
amounts  paid  by  the  Government  to  a 
veteran  for  use  in  meeting  the  costs  of 
tuition,  fees,  books  and  equipment.  Any 
amounts  of  such  scholarships,  or 
payments  to  veterans,  not  used  for  the 
above  purposes  that  are  available  for 
subsistence  are  to  be  included  in 
income;  and 

(5)  The  hazardous  duty  pay  to  a 
Family  member  serving  in  the  Armed 
Forces  away  from  home  and  exposed  to 
hostile  fire. 

(d)  Annual  Income  does  not  include; 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 

(2)  Payments  received  for  the  care  of 
foster  children; 

(3)  Income  of  a  Live-in  Aide,  as 
defined  in  S  215.1;  and 

(4)  Amounts  specifically  excluded  by 
any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  other  assistance  programs 
that  includes  assistance  under  the 
Housing  and  Urban  Development  Act  of 
1965.  The  following  types  of  income 'are 
subject  to  such  exclusion: 

(i)  Relocation  payments  made 
pursuant  to  Title  II  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(42  U.S.C.  4621-4638); 

(ii)  The  value  of  the  allotment 
provided  to  an  eligible  household  for 
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coupons  under  the  Food  Stamp  Act  of 
1977  (7  U.S.C  aOll-2029): 

(iii)  Payments  to  voiunteers  under  the 
Domestic  Volunteer  Service  Act  of  1973 
(42  U.S.C.  5044(g),  5056): 

(iv)  Payments  received  under  the 
Alaska  Native  Claims  Settlement  Act 
(43  U.S.C.  1626(a)): 

(v)  Income  derived  from  certain 
submarginal  land  of  the  United  States 
that  is  held  in  trust  for  certain  Indian 
tribes  (25  U.S.C  439e); 

(vi)  Payments  or  allowances  made 
under  the  Department  of  Health  and 
Human  Services'  Low-Income  Energy 
Assistance  Program  (42  U.S.C.  8621- 
8629): 

(vii)  Payments  received  under  the  Job 
Training  Partnership  Act  (29  U.S.C. 
1552(b)); 

(viii)  Income  derived  from  the 
disposition  of  funds  of  the  Grand  River 
Band  of  Ottawa  Indians  (Pub.  L.  94-540. 
90  Stat.  2503-2504);  and 

(ix)  The  first  $2,000  of  per  capita 
shares  received  from  judgment  funds 
awarded  by  the  Indian  Claims 
Commission  or  the  Court  of  Claims  (25 
U.S.C.  1407-1408)  or  from  funds  held  in 
trust  for  an  Indian  tribe  by  the  Secretary 
of  the  Inteior  (25  U.S.C.  117). 

(e)  Ifit  is  not  feasible  to  anticipate  a 
level  of  income  over  a  12-month  period, 
the  income  for  a  shorter  period  may  be 
annualized,  subject  to  a  redetermination 
at  the  end  of  the  shorter  period. 

§21&24    (R«nov«d] 

6.  Section  215.24  is  removed. 

7.  In  §  215.25,  paragraph  (a)  is  revised 
and  an  OMB  control  number  is  added  to 
the  end  of  the  section  to  read  as  follows: 

§  21 5.2S    Determination  of  eligiMlity. 

(a)(1)  In  the  processing  of  applications 
for  admission  and  in  the  processing  of 
applications  for  assistance  from  tenants, 
the  housing  owner  will  determine 
eligibility  following  procedures 
prescribed  by  the  Commissioner. 

(2)  The  owner  must  use  good  faith 
efforts  to  admit  tenants  according  to  the 
following  list,  provided  that  the  number 
of  units  authorized  for  a  particular 
category  would  not  be  exceeded  and 
provided  that  there  is  sufficient  funding 
for  the  category: 

(i)  First:  Applicants  eligible  for  Rent 
Supplement: 

(ii)  Second:  Applicants  eligible  to  pay 
a  below  market  rent  under  a  project- 
based  subsidy,  if  applicable  (e.g.. 
section  236  or  section  221(d)(3)  BMIR): 

(iii)  Third:  Applicants  who  can  pay, 
the  Market  Rent. 

(3)  Before  admitting  an  applicant  who 
can  pay  the  Market  Rent,  the  owner 
must  obtain  written  approval  from  HUD 
if  at  least  10  percent  of  the  number  of 


units  authorized  under  a  project-based 
subsidy  program  are  already  occupied 
by  tenants  paying  Market  Rent. 

(4)  Before  admitting  an  applicant  who 
will  not  receive  the  benefit  of  Rent 
Supplement  assistance,  the  owner  must 
obtain  written  approval  from  HUD  if 
fewer  than  90  percent  of  the  number  of 
units  authorized  under  the  Rent 
Supplement  contract  are  already 
occupied  by  tenants  receiving  such 
assistance. 

(5)  Upon  written  request  of  the  owner, 
the  Commissioner  may  issue  a  written 
waiver  of  the  requirements  of 
paragraphs  (a)(2)  through  (a)(4)  of  this 
section  based  on  a  finding  of  sufficient 
justification.  Each  such  waiver  shall  be 
supported  by  a  statement  of  the 
pertinent  facts  and  grounds. 
***** 

(Information  collection  requirements 
contained  in  paragraph  (a)  are  approved  by 
the  Office  of  Management  and  Budget  under 
control  numtiers  2502-0352  and  2502-0354) 

8.  Section  215.45  is  revised  to  read  as 
follows: 

§  2 1 5.45    Maximum  paywnt  under 
contract  for  aacft  twisnt. 

(a)  Amount  of  assistance.  The  rent 
supplement  contract  shall  provide  that 
the  payment  on  behalf  of  a  qualified 
tenant  shall  be  that  amount  by  which 
the  Gross  Rent  for  the  unit  exceeds  the 
Total  Tenant  Payment,  determined  in 
accordance  with  paragraphs  (b)  or  (c) 
and  (d)  of  this  section. 

(b)  Total  tenant  payment  for  qualified 
tenants  whose  initial  lease  is  effective 
on  or  after  May  1.  1983.  The  Total 
Tenant  Payment  rounded  to  the  nearest 
dollar,  shall  be  the  greater  of: 

(1)  30  percent  of  one-twelfth  of  the 
tenant's  Adjusted  Income;  or 

(2)  30  percent  of  the  Gross  Rent  for  the 
unit. 

(c)  Total  tenant  payment  for  qualified 
tenants  whose  initial  lease  was 
effective  before  May  1.  1963.  The  Total 
Tenant  Payment  shall  be  calculated  in 
accordance  with  paragraph  (b)  of  this 
section,  except  that  the  percentage  of 
income  utilized  in  paragraph  (b)(1)  of 
this  section,  shall  be  in  accord  with  the 
following  table: 


Per- 

cenlage 

Effective  date  of  recertificalion: 

May  1.  1983  to  Sept.  30.  1983  — 

27 

Oct.  1.  1983  to  Sept.  30,  1984. — 

28 

Oct.  1.  1984  to  Sept.  30,  1985..-. 

29 

Oct.  1.  1985  and  after 

30 

(d)  Special  Conditions.  (1)  For 
purposes  of  this  section,  a  family  is 
considered  to  be  a  Qualified  Tenant 
whose  initial  lease  was  effective  before 


May  1, 1983  only  if  the  family  resided  on 
April  30, 1983  in  a  unit  under  lease  with 
assistance  under  the  Rent  Supplement 
Program  or  the  Rental  Assistance 
Program,  and  its  assistance  under  those 
programs  has  been  continuous 
thereafter:  or  the  family  resided  on  July 
31. 1982  in  a  unit  with  the  benefit  of 
Section  8  Housing  Assistance  Payments, 
and  its  participation  in  the  Section  8. 
Rent  Supplement  or  the  Rental 
Assistance  Payments  has  been 
continuous  thereafter.  A  Qualified 
Tenant  or  family  shall  not  be 
disqualified  if.  after  that  date,  it  moved 
from  one  unit  to  another  unit  within  the 
same  project. 

(2)  So  long  as  a  Qualified  Tenant 
whose  initial  lease  was  effective  before 
May  1, 1983  continues  to  receive 
assistance  in  the  same  project,  its  Total 
Tenant  Payment  shall  not  be  increased 
by  more  than  10  percent  during  any  12- 
month  period  as  a  result  of:  (i) 
Application  of  the  percentages  in 
paragraph  (c)  of  this  section;  (ii) 
application  of  the  changes  in  the 
definitions  contained  in  §§  215.1  and 
215.21  from  definitions  of  comparable 
terms  in  regulations  in  effect 
immediately  before  October  1. 1984  and 
(iii)  application  of  the  new  annual 
reexamination  requirement  in  §  215.55 
for  assisted  tenants  at  least  62  years  of 
age. 

(3)  So  long  as  a  Qualified  Tenant 
whose  initial  lease  was  effective  on  or 
after  May  1, 1983  but  which  was  in 
occupancy  on  September  30. 1984, 
contin«es  to  receive  assistance  in  the 
same  project,  its  Total  Tenant  Payment 
shall  not  be  increased  by  more  than  10 
percent  during  any  12-month  period  as  a 
result  of  (i)  application  of  the  changes  in 
the  definitions  contained  in  §§  215.1  and 
215.21  from  definitions  of  comparable 
terms  in  regulations  in  effect 
immediately  before  October  1, 1984:  and 
(ii)  application  of  the  new  annual 
reexamination  requirement  in  §  215.55 
for  assisted  tenants  at  least  62  years  of 
age. 

(4)  For  the  purpose  of  paragraphs  (d) 
(1)  through  (3)  of  this  section,  the  "same 
project'  includes  units  in  buildings 
located  on  adjacent  sites  that  are 
managed  as  one  project. 

(5)  The  limitations  contained  in 
paragraphs  (d)  (2)  through  (3)  of  this 
section  do  not  apply  to  portions  of 
increases  in  Total  Tenant  Payment  that 
are  attributable  to  increases  in  the 
Contract  Rent  or  decreases  in  the  Utility 
Allowance  for  the  unit  or  to  increases  in 
income  or  changes  in  family 
composition  or  family  circumstances 
that  are  unrelated  to  the  factors  set  out 


in  paragraphs  (d)  (2)  through  (3)  of  this 
section. 

(6)  In  order  to  facilitate  administration 
of  the  limitations  provided  in 
paragraphs  (d)  (2)  through  (3)  of  this 
section,  upon  any  regular  or  interim 
reexamination  of  a  tenant  who  was  in 
occupancy  on  September  30. 1984.  the 
owner  shall  continue  to  collect  and 
verify  information  that  would  have  been 
taken  into  account  in  calculating  Annual 
Income  and  Adjusted  Income  as  defined 
in  regulations  in  effect  immediately 
before  October  1. 1984.  as  if  such 
regulations  were  in  effect  at  the  date  of 
such  reexamination. 

(7)  The  limitations  prescribed  in 
paragraphs  (d)  (2)  through  (3)  of  this 
section  shall  be  applied  in  accordance 
with  procedures  prescribed  by  HUD. 

(e)  Utility  reimbursement.  Where 
applicable,  the  Utility  Reimbursement 
shall  be  paid  to  the  Qualified  Tenant.  If 
the  tenant  and  utility  company  consent, 
the  owner  may  pay  the  Utility 
Reimbursement  jointly  to  the  Qualified 
Tenant  and  the  utility  company,  or 
directly  to  the  utility  company. 

(f)  Adjustment  in  Utility  Allowances. 
When  the  project  owner  requests  HUD 
approval  of  a  rent  increase,  an  analysis 
of  the  project's  Utility  Allowances  must 
be  included.  Such  data  as  changes  in 
utility  rates  and  other  facts  affecting 
utility  consumption  must  be  provided  as 
part  of  this  analysis  to  permit 
appropriate  adjustments  in  the  Utility 
Allowances.  In  addition,  when  approval 
of  a  utility  rate  change  would  result  in  a 
cumulative  increase  of  10  percent  or 
more  in  the  most  recently  approved 
Utility  Allowances,  the  project  owner 
must  advise  the  Secretary  and  request 
approval  of  new  Utility  Allowances. 
(See  24  CFR  Part  245  for  the  procedure 
for  tenant  comment  in  the  rent  increase 
process,  which  includes  changes  in  the 
Utility  Allowances.) 

(g)  Application  of  terms.  In  the  case  of 
a  cooperative  project,  the  term  Contract 
Rent  as  used  in  this  part  shall  mean  the 
charges  under  the  occupancy  agreement 
of  members  of  the  cooperative. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2502-0204, 
2502-0352  and  2502-0354 

9.  Section  215.55  is  revised  to  read  as 
follows: 

§  21 5.55    Reexamination  of  f amity  Income 
and  composition. 

(a)  Regular  reexaminations.  The 
owner  must  reexamine  the  income  and 
family  composition  of  all  Qualified 
Tenants  at  least  once  every  12  months. 
At  reexamination  the  owner  must 
require  the  tenant  to  submit  evidence  of 
citizenship  or  eligible  alien  status  in 
accordance  with  §  200.182.  After 


consultation  with  the  Qualified  Tenant 
and  upon  verification  of  the  information, 
the  owner  shall  make  appropriate 
adjustments  in  the  Total  Tenant 
Payment  in  accordance  with  §215.45  and 
determine  whether  the  family's  unit  size 
is  still  appropriate.  The  owner  must 
adjust  Tenent  Rent  and  the  Rent 
Supplement  payment  to  refiect  any 
change  in  Total  Tenant  Payment  and 
must  carry  out  any  unit  transfer  required 
by  HUD. 

(b)  Interim  reexaminations.  The 
Qualified  Tenant  must  comply  with 
provisions  in  its  lease  regarding  interim 
reporting  of  changes  in  income  or  family 
composition.  If  the  owner  receives 
information  concerning  a  change  in  the 
Qualified  Tenant's  income  or  other 
circumstances  between  regularly 
scheduled  reexaminations,  the  owner 
must  consult  with  the  Qualified  Tenant 
and  make  adjustments  determined  to  be 
appropriate.  Any  change  in  the 
Qualified  Tenant's  income  or  other 
circumstances  that  would  result  in  an 
adjustment  in  the  Total  Tenant  Payment, 
Tenant  Rent  and  the  Rent  Supplement 
Payment  must  be  verified. 

(c)  Termination  of  assistance.  A 
Qualified  Tenant's  eligibility  for  Rent 
Supplement  Payments  continues  until 
the  Total  Tenant  Payment  equals  the 
Gross  Rent.  The  rent  charged  at  that 
point  shall  not  exceed  the  market  rent 
approved  by  the  Secretary.  The 
termination  of  eligibility  at  such  point 
will  not  affect  the  Qualified  Tenants 
other  rights  under  its  lease,  nor  will  such 
termination  preclude  the  resumption  of 
payments  as  a  result  of  later  changes  in 
income,  rents  or  other  relevant 
circumstances  during  the  term  of  the 
contract.  However,  assistance  also  may 
be  terminated  in  accordance  with  any 
requirements  of  the  lease  or  with  HUD 
requirements. 

(Approved  by  the  Office  of  Management  and 
Budget  under  cotrol  number  2502-0204) 

10.  Section  215.56  is  revised  to  read  as 
follows: 

§  215.56    Transition  provision. 

(a)  Admissions  and  reexaminations 
effective  on  or  after  August  1.  1965.  All 
regular  and  interim  reexaminations  and 
examinations  for  admission  that  are  to 
be  effective  on  or  after  August  1,  1985. 
and  determinations  of  Annual  Income, 
Adjusted  Income,  Total  Tenant  Payment 
and  Tenant  Rent  based  thereon,  shall  be 
made  in  accordance  with  the  July  1984 
revisions  to  §§  215.1,  215.21,  215.45  and 
215.55. 

(b)  Optional  interim  reexamination. 
To  expedite  use  of  the  new  calculations, 
each  owner  shall  have  the  right,  at  its 
discretion,  to  require  any  Qualified 


Tenant  who  paid  an  assisted  rent  on  or 
after  October  1, 1984.  that  was  based  on 
the  rule  in  effect  before  October  1, 1984, 
to  undergo  an  interim  reexamination 
and  determination  of  Annual  Income, 
Adjusted  Income,  Total  Tenant  Payment 
and  Tenant  Rent  based  thereon,  in 
accordance  with  the  July  1984  revisions 
to  §§  215.1,  215.21,  215.45  and  215.55, 
before  the  next  regularly  scheduled 
reexamination  for  such  Qualified 
Tenant. 

(c)  Calculation  of  retroactive 
adjustment.  For  all  Qualified  Tenants, 
other  than  those  whose  examination  for 
admission  was  based  on  the  July  1984 
revisions  to  §§  215.1,  215.21,  215.45  and 
215.55,  or  who  paid  30  percent  of  Gross 
Rent,  the  owner  shall  make  an 
additional  calculation,  at  the  first 
reexamination  using  the  revised  rule, 
with  respect  to  the  period  between 
October  1, 1984  and  the  effective  date  of 
such  reexamination.  An  adjusted  Total 
Tenant  Payment  shall  be  calculated  for 
such  period,  in  accordance  with  HUD 
adminstrative  instructions,  on  the  basis 
of: 

(1)  The  Annual  Income  determined  for 
such  period  in  accordance  with 
regulations  and  procedures  in  effect 
immediately  before  October  1, 1984; 

(2)  The  Dependent  and  Elderiy  Family 
deductions  prescribed  in  the  definition 
of  Adjusted  Income  in  §  215.1; 

(3)  Medical  Expenses  and 
Handicapped  Assistance  Expenses  as 
prescribed  in  the  definition  of  Adjusted 
Income  in  §  215.1; 

(4)  Unusual  Expenses  taken  into 
account  in  the  calculation  of  Adjusted 
Income  for  such  period  in  accordance 
with  regulations  and  procedures  in 
effect  immediately  before  October  1, 
1984,  but  only  if  such  Unusual  Expenses 
qualify  as  Child  Care  Expenses  as 
defined  in  §  215.1;  and 

(5)  The  percentage  applied  to  one- 
twelfth  of  the  tenant's  Adjusted  Income 
in  accordance  with  regulations  and 
procedures  in  effect  immediately  before 
October  1, 1984,  to  determine  the  actual 
monthly  rental  charge  during  such 
period. 

(d)  Actual  adjustments.  (1)  If  the 
adjusted  monthly  Total  Tenant  Payment 
calculated  under  paragraph  (c)  of  this 
section  is  higher  than  or  equal  to  the 
actual  monthly  Total  Tenant  Payment 
for  the  applicable  period,  no  adjustment 
shall  be  made.  If  the  adjusted  monthly 
Total  Tenant  Payment  calculated  under 
paragraph  (c)  of  this  section  is  lower 
than  the  actual  monthly  Total  Tenant 
Payment  for  the  applicable  period,  the 
amount  of  such  difference  shall  be  offset 
first  against  any  amounts  due  from  the 
tenant  to  the  owner,  and  any  remaining 


JM  I 


21858  Federal  Register  /  Vol.  51,  No.  115  /  Monday.  June  16.  1986  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51.  No.  115  /  Monday.  June  16.  1986  /  Rules  and  Regulations 21859 


balance  is  the  amount  due  the  tenant. 
This  amount  due  the  tenant  may  be  paid 
to  the  tenant;  or  it  may  be  applied  as  a 
credit  to  the  Tenant  Rent  due 
immediately  after  the  effective  date  of 
the  reexamination;  or.  if  the  amount  due 
to  a  tenant  exceeds  25  percent  of  the 
Total  Tenant  Payment  due  from  such 
tenant,  it  may  be  applied  as  a  credit  in 
not  more  than  four  installments,  as 
provided  in  HUD  administrative 
instructions. 

(2)  If  a  Qualified  Tenant  vacates  a 
unit  on  or  after  October  1, 1984.  and 
before  the  first  reexamination  based  on 
the  July  1984  revisions  to  §§  215.1, 
215.21,  215.45  and  215.55,  the  owner  shall 
notify  the  Qualified  Tenant  of  the 
possibility  of  a  rent  adjustment  for  the 
period  commencing  October  1, 1984, 
subject  to  the  requirement  of  a  request 
therefor  (made  not  later  than  60  days 
after  the  owner  sends  the  notice) 
together  with  notification  of  a  current 
address  to  which  any  refund  can  be 
sent.  For  any  tenant  making  such  a 
timely  request,  the  owner  shall  make  all 
calculations  necessary  to  determine 
whether  an  adjustment  is  due  to  the 
tenant  under  this  paragraph  (d)  and.  if 
so,  the  amount  of  any  such  adjustment 
shall  be  offset  first  against  any  amount 
due  from  the  tenant  to  the  owner,  and 
any  balance  shall  be  refunded  to  the 
tenant. 

(e)  Increased  subsidy  needs.  If  an 
owner  notifies  HUD  that  its  subsidy 
needs  exceed  the  amount  available 
under  its  contract  with  HUD  as  a  result 
of  reduced  rental  income  caused  by 
implementation  of  the  July  1984 
revisions  to  §§  215.1.  215.21,  215.45  and 
215.55,  HUD  will  follow  regular 
procedures  appropriate  to  the 
circumstances. 

11.  Section  215.70  is  adopted  as  final 
as  it  was  amended  in  the  interim  rule 
published  on  July  23, 1984  at  49  FR 
29580,  29589,  and  corrected  on  January 
30, 1985  at  50  FR  4209.  The  text  of  that 
section  is  republished  as  below. 


§215.70    FonnofI 

(a)  Lease  form.  Qualified  tenants  shall 
be  required  to  execute  a  lease  in  a  form 
approved  by  the  Commissioner. 

(b)  Prohibited  lease  provisions.  Lease 
clauses  of  the  nature  described  below 
shall  not  be  included  in  new  leases  and 
shall  be  deleted  from  existing  leases 
either  by  amendment  thereto  or  by 
execution  of  a  new  lease: 

(1)  Confession  of  judgment.  Prior 
consent  by  the  tenant:  (i)  To  any  lawsuit 
the  landlord  may  bring  against  the 
tenant  in  connection  with  the  lease  and 
(ii)  to  a  judgment  in  favor  of  the 
landlord. 


(2)  Distraint  for  rent  or  other  charges. 
Agreement  by  the  tenant  that  the 
landlord  is  authorized  to  take  property 
of  the  tenant  and  hold  it  as  a  pledge 
until  the  tenant  performs  an  obligation 
which  the  landlord  has  determined  the 
tenant  has  failed  to  perform. 

(3)  Exculpatory  clauses.  Agreement 
by  the  tenant  not  to  hold  the  landlord  or 
the  landlord's  agents  liable  for  any  acts 
or  omissions,  whether  intentional  or 
negligent,  on  part  of  the  landlord  or  the 
landlord's  authorized  representatives  or 
agents. 

(4)  Waiver  of  legal  notice  by  tenant 
before  an  action  for  eviction  or  money 
judgment.  Agreement  by  the  tenant  that 
the  landlord  may  institute  suit  without 
notice  to  the  tenant  that  the  suit  has 
been  filed. 

(5)  Waiver  of  legal  proceedings. 
Authorization  to  the  landlord  to  evict 
the  tenant  or  hold  or  sell  the  tenant's 
possessions  whenever  the  landlord 
determines  that  a  breach  or  default  has 
occurred,  without  notice  to  the  tenant  or 
determination  by  a  court  of  th6  rights 
and  liabilities  of  the  parties. 

(6)  Waiver  of  jury  trial.  Authorization 
to  the  landlord's  lawyer  to  appear  in 
court  on  behalf  of  the  tenant  and  waive 
the  right  to  a  trial  by  jury. 

[7]  Waiver  or  right  to  appeal  judicial 
error  in  legal  proceeding.  Authorization 
to  the  landlord's  lawyer  to  waive  the 
tenant's  right:  (i)  To  appeal  for  judicial 
error  in  any  suit  brought  against  the 
tenant  by  the  landlord  or  the  landlord's 
agents  or  (ii)  to  file  suit  to  prevent  the 
execution  of  a  judgment- 

(8)  Tenant  chargeable  with  cost  of 
legal  actions  regardless  of  outcome. 
Provision  that  the  tenant  agrees  to  pay 
attorney's  fees  or  other  legal  costs  if  the 
landlord  brings  legal  action  against  the 
tenant  even  if  the  tenant  prevails  in  the 
action.  Prohibition  of  this  type  of 
provision  does  not  mean  that  the  tenant, 
as  a  party  to  a  lawsuit,  may  not  be 
obligated  to  pay  attorney's  fees  or  other 
costs  if  the  tenant  loses  the  suit. 

§215.75    [Amended] 

12.  Section  215.75  is  amended  by 
removing  the  phrase  "receiving  a  report 
from  a  tenant"  and  replacing  it  with  the 
phrase  "verifying  a  report". 

§215.80    [R«inovMI] 

13.  The  removal  of  S  215.80  as 
published  in  the  interim  rule  on  July  23, 
1984,  at  49  FR  29580,  29589,  is  adopted  as 
final. 

PART  236-MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENTS  FOR  RENTAL  PROJECTS 

14.  The  authority  citation  for  Part  236 
continues  to  read  as  follows: 


Authority:  Sees.  211  and  236.  NBtional 
Housing  Act  (12  U.S.C.  1715b  and  1715z-l): 
sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(dJ). 

15.  Section  236.2  is  revised  to  read  as 
follows: 

§236.2    Definitions. 

Adjusted  Income.  Annual  Income  less 
the  following  allowances,  determined  in 
accordance  with  HUD  instructions: 

(a)  $480  for  each  Dependent; 

(b)  $400  for  any  Elderly  Family; 

(c)  For  any  Family  that  is  not  an 
Elderly  Family  but  has  a  Handicapped 
or  Disabled  member  other  than  the  head 
of  household  or  spouse.  Handicapped 
Assistance  Expenses  in  excess  of  three 
percent  of  Annual  Income,  but  this 
allowance  may  not  exceed  the 
employment  income  received  by  Family 
members  who  are  18  years  of  age  or 
older  as  result  of  the  assistance  to  the 
Handicapped  or  Disabled  Person; 

(d)  For  any  Elderiy  Family 

(1)  That  has  no  Handicapped 
Assistance  Expenses,  an  allowance  for 
Medical  Expenses  equal  to  the  amount 
by  which  the  Medical  Expenses  exceed 
three  percent  of  Annual  Income; 

(2)  "That  has  Handicapped  Assistance 
Expenses  greater  than  or  equal  to  three  • 
percent  of  Annual  Income,  an  allowance 
for  Handicapped  Assistance  Expenses 
computed  in  accordance  with  paragraph 
(c)  of  this  section,  plus  an  allowance  for 
Medical  Expenses  that  is  equal  to  the 
Family's  Medical  Expenses; 

(3)  That  has  Handicapped  Assistance 
Expenses  that  are  less  than  three 
percent  of  Annual  Income,  an  allowance 
for  combined  Handicapped  Assistance 
Expenses  and  Medical  Expenses  that  is 
equal  to  the  amount  by  which  the  sum  of 
these  expenses  exceeds  three^ercent  of 
Annual  Income;  and 

(e)  Child  Care  Expenses. 
Adjusted  Monthly  Income.  One- 
twelfth  of  Adjusted  Income. 

Assisted  Admission.  Admission  to  a 
unit  in  the  program  at  a  rent  that  is  less 
than  the  HUD-approved  market  rental. 

Annual  Income.  See  §  236.3. 

Basic  Rent.  The  HUD-approved 
monthy  rent  for  a  unit  in  a  section  236 
project  determined  on  the  basis  of 
operating  the  project  with  payments  of  . 
principal  and  interest  at  the  rate  of  one 
percent  per  anum.  It  includes  the  cost  of 
utility  services  if  such  charges  are  paid 
by  the  project  owner. 

Child  Care  Expenses.  Amounts 
anticipated  to  be  paid  by  the  Family  for 
the  care  of  children  under  13  years  of 
age  during  the  period  for  which  Annual 
Income  is  computed,  but  only  where 
such  care  is  necessary  to  enable  a 
Family  member  who  is  18  years  of  age 


or  older  to  be  gainfully  employed  or  to 
further  his  or  her  education.  The  amount 
deducted  shall  reflect  reasonable 
charges  for  child  care,  and,  in  the  case 
of  child  care  necessary  to  permit 
employment,  the  amount  deducted  shall 
not  exceed  the  amount  of  Annual 
Income  received  from  such  employment. 

Commissioner.  The  Federal  Housing 
Commissioner  or  his  or  her  authorized 
representative. 

Dependent.  A  member  of  the  Family 
household  (excluding  foster  children) 
oiher  than  the  Family  head  or  spouse, 
who  is  under  18  years  of  age  or  is  a 
Disabled  Person  or  Handicapped 
Person,  or  is  a  Full-time  Student. 

Disabled  Person.  A  person  under  a 
disability,  as  defined  in  section  223  of 
the  Social  Security  Act  (42  U.S.C.  423)  or 
in  section  102  of  the  Developmental 
Disabilities  Services  and  Facilities 
Construction  Amendments  of  1970  (42 
U.S.C.  2691(/)). 

Displacee.  A  person  who  has  been 
displaced  from  an  urban  renewal  area, 
or  as  a  result  of  governmental  action  or 
as  a  result  of  a  disaster  determined  by 
the  President  to  be  a  major  disaster. 

Elderly  Family.  A  Family  whose  head 
or  spouse  (or  sole  member)  is  an  Elderly, 
Disabled  or  Handicapped  Person.  It  may 
include  two  or  more  Elderly,  Disabled  or 
Handicapped  Persons  living  together,  or 
one  or  more  of  these  Persons  living  with 
one  or  more  Live-in  Aides. 

Elderly  Person.  A  Person  who  is  at 
least  62  years  of  age. 

Family.  Two  or  more  persons  related 
by  blood,  marriage,  or  operation  of  law, 
who  occupy  the  same  dwelling  unit 

Full-time  Student.  A  person  who  is 
carrying  a  subject  load  that  is 
considered  full-time  for  day  students 
under  the  standards  and  practices  of  the 
educational  institution  attended.  An 
educational  institution  includes  a 
vocational  school  with  a  diploma  or 
certificate  program,  as  well  as  an 
institution  offering  a  college  degree. 

Gross  Rent  The  total  monthly  cost  of 
housing  a  Qualified  Tenant,  which  is  the 
sum  of  the  Basic  Rent  and  any  Utility 
Allowance  for  the  assisted  unit. 

Handicapped  Assistance  Expenses. 
Reasonable  expenses  that  are 
anticipated,  during  the  period  for  which 
Annual  Income  is  computed,  for 
attendant  care  and  auxiliary  apparatus 
for  a  Handicapped  or  Disabled  Family 
member,  and  that  are  necessary  to 
enable  a  Family  member  (including  the 
Handicapped  or  Disabled  member)  to  be 
employed,  provided  that  the  expenses 
are  neither  paid  to  a  member  of  the 
Family  nor  reimbursed  by  an  outside 
source. 

Handicapped  Person.  A  person  having 
a  physical  or  mental  impairment  that  (a) 


is  expected  to  be  of  long-continued  and 
indefinite  duration,  (b)  substantially 
impedes  his  or  her  ability  to  live 
independently,  and  (c)  is  of  such  a 
nature  that  such  ability  could  be 
improved  by  more  suitable  housing 
conditions. 

Live-in  Aide.  A  person  who  resides 
with  an  Elderiy,  Disabled,  or 
Handicapped  Person  or  Persons  and 
who:  (a)  Is  determined  to  be  essential  to 
the  care  and  well-being  of  the  Person{s); 
(b)  is  not  obligated  for  the  support  of  the 
Person(s);  and  (c)  would  not  be  living  in 
the  unit  except  to  provide  the  necessary 
supportive  services.  (See  §  236.3(d)  for 
treatment  of  Live-in  Aide's  income.) 
Market  Rent.  The  HUD-approved 
monthly  rent  determined  on  the  basis  of 
operating  the  project  with  payments  of 
principal,  interest  and  mortgage 
insurance  premium  that  the  mortgagor  is 
obligated  to  pay  under  the  mortgage 
(disregarding  HUD's  interest  reduction 
and  rental  assistance  payments).  It 
includes  the  cost  of  utility  services  if 
such  charges  are  paid  by  the  project 
owner. 

Medical  Expenses.  Those  medical 
expenses,  including  medical  insurance 
premiums,  that  are  anticipated  during 
the  period  for  which  Annual  Income  is 
computed,  and  that  are  not  covered  by 
insurance. 

Net  Family  Assets.  Value  of  equity  in 
real  property,  savings,  stocks,  bonds, 
and  other  forms  of  capital  investment, 
excluding  interests  in  Indian  trust  land. 
The  value  of  necessary  items  of 
personal  property  such  as  furniture  and 
automobiles  shall  be  excluded.  (In  cases 
where  a  trust  fund  has  been  established 
and  the  trust  is  not  revocable  by  or 
under  the  control  of  any  member  of  the 
family,  the  value  of  the  trust  fund  will 
not  be  considered  an  asset  so  long  as 
the  fund  continues  to  be  held  in  trust. 
Any  income  distributed  from  the  trust 
fund  should  be  counted  when 
determining  Annual  Income.)  In 
determining  Net  Family  Assets,  owners 
shall  include  the  value  of  any  business 
or  family  assets  disposed  of  by  an 
applicant  or  tenant  for  less  than  fair 
market  value  (including  a  disposition  in 
trust,  but  not  in  a  foreclosure  or 
bankruptcy  sale)  during  the  twp  years 
preceding  the  date  of  application  for  the 
program  or  recertification.  as  applicable, 
in  excess  of  the  consideration  received 
therefor.  In  the  case  of  a  disposition  as 
part  of  a  separation  or  divorce 
settlement,  the  disposition  will  not  be 
considered  to  be  for  less  than  fair 
market  value  if  the  applicant  or  tenant 
receives  important  consideration  not 
measurable  in  dollar  terms. 

Qualified  Tenant  (a)  For  purposes  of 
Subpart  A.  an  individual  or  Family 


whose  Annual  Income  does  not  exceed 
80  percent  of  the  median  income  for  the 
area,  as  determined  by  HUD  with 
adjustment  for  smaller  and  larger 
families,  except  that  HUD  may  establish 
income  limits  higher  or  lower  than  80 
percent  of  the  median  for  the  area  on  the 
basis  of  its  findings  that  such  variations 
are  necessary  because  of  the  prevailing 
levels  of  construction  costs,  unusually 
high  or  low  family  incomes,  or  other 
factors. 

(b)  The  benefits  of  the  interest 
reduction  payments  are  available  only 
to  an  individual  or  a  Family  renting  a 
dwelling  unit  in  a  project  owned  by  an 
eligible  housing  owner  or  occupying 
such  a  dwelling  unit  as  a  cooperative 
member. 

(c)  For  restrictions  on  eligibility  for 
financial  assistance  of  persons  other 
than  citizens  or  eligible  aliens,  see  Part 
200,  Subpart  G. 

Tenant  Rent.  The  amount  payable 
monthly  by  a  Qualified  Tenant  as  rent  to 
the  owner.  Where  all  utilities  (except 
telephone)  and  other  essential  housing 
services  are  supplied  by  the  owner. 
Tenant  Rent  equals  Total  Tenant 
Payment.  Where  some  or  all  utilities 
(except  telephone)  and  other  essential 
housing  services  are  not  supplied  by  the 
owner  and  the  cost  thereof  is  not 
included  in  the  amount  paid  as  rent. 
Tenant  Rent  equals  Total  Tenant 
Payment  less  the  Utility  Allowance  for 
tenants  receiving  the  benefit  of  Rental 
Assistance  Payments,  and  Tenant  Rent 
is  the  monthly  amount  calculated  under 
I  236.55  for  section  236  tenants  not 
receiving  the  benefit  of  Rental 
Assistance  Payments. 

Total  Tenant  Payment.  For  the  Rental 
Assistance  Payments  Program,  the 
monthly  amount  calculated  under 
§  236.735. 

Utility  Allowance.  If  the  cost  of 
utilities  (except  telephone)  and  other 
essential  housing  services  for  an 
assisted  unit  is  not  included  in  the  rent 
paid  to  the  housing  owner  but  is  the 
responsibility  of  the  tenant  occupying 
the  unit,  an  amount  equal  to  the 
estimate  approved  by  HUD  of  the 
monthly  cost  of  a  reasonable 
consumption  of  such  utilities  and  other 
services  for  the  unit  by  an  energy- 
conservative  household  of  modest 
circumstances  consistent  with  the 
requirements  of  a  safe,  sanitary  and 
healthful  living  environment. 

Utility  Reimbursement.  The  amount,  if 
any,  by  which  the  Utility  Allowance 
exceeds  the  Family's  Total  Tenant 
Payment.  This  term  is  applicable  only  to 
the  Rental  Assistance  Program  under 
Subpart  D. 
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Welfare  Assistance.  Welfare  or  other 
payments  to  families  or  individuals, 
based  on  need,  that  are  made  under 
programs  funded,  separately  or  jointly, 
by  Federal.  State  or  local  governments. 

16.  Section  236.3  is  revised  to  read  as 
follows: 

S  236.3    Annual  Income. 

(a)  Annual  Income  is  the  anticipated 
total  income  received  by  the  Family 
head  and  spouse  (even  if  temporarily 
absent)  and  by  each  additional  member 
of  the  Family  from  all  sources,  including 
all  net  income  derived  from  assets  for 
the  12-month  period  following  the 
effective  date  of  certification  of  income, 
exclusive  of  income  that  is  temporary, 
non-recurring  or  sporadic  as  defined  in 
paragraph  (c)  of  this  section  and 
exclusive  of  certain  other  types  of 
income  specified  in  paragraph  (d)  of  this 
action. 

(b)  Annual  Income  includes  but  is  not 
limited  to: 

(1)  The  full  amount,  before  any  payroll 
deductions,  of  wages  and  salaries, 
overtime  pay.  commissions,  fees,  tips 
and  bonuses,  and  other  compensation 
for  personal  services; 

(2)  The  net  income  from  operation  of  a 
business  or  profession.  Expenditures  for 
business  expansion  or  amortization  of 
capital  indebtedness  shall  not  be  used 
as  a  deduction  in  determining  net 
income.  An  allowance  for  depreciation 
of  assets  used  in  a  business  or 
profession  may  be  deducted,  based  on 
straight  line  depreciation,  as  provided  in 
Internal  Revenue  Service  regulations. 
Any  withdrawal  of  cash  or  assets  from 
the  operation  of  a  business  or  profession 
will  be  included  in  income,  except  to  the 
extent  the  withdrawal  is  reimbursement 
of  cash  or  assets  invested  in  the 
operation  by  the  Family; 

(3)  Interest,  dividends,  and  other  net 
income  of  any  kind  from  real  or  personal 
property.  Expenditures  for  amortization 
of  capital  indebtedness  shall  not  be 
used  as  deductions  in  determining  net 
income.  An  allowance  for  depreciation 
is  permitted  only  as  authorized  in 
paragraph  (b)(2)  of  this  section.  Any 
withdrawal  of  cash  or  assets  from  an 
investment  will  be  included  in  income, 
except  to  the  extent  the  withdrawal  is 
reimbursement  of  cash  or  assets 
invested  by  the  Family.  Where  the 
Family  has  Net  Family  Assets  in  excess 
of  $5,000.  Annual  Income  shall  include 
the  greater  of  the  actual  income  derived 
from  all  Net  Family  Assets  or  a 
percentage  of  the  value  of  such  Assets 
based  on  the  current  passbook  savings 
rate,  as  determined  by  HUD; 

(4)  The  full  amount  of  periodic 
payments  received  from  Social  Security, 
aruiuities.  insurance  policies,  retirement 


funds,  pensions,  disability  or  death 
benefits  and  other  similar  types  of 
periodic  receipts,  including  a  lump-sum 
payment  for  the  delayed  start  of  a 
periodic  payment; 

(5)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker's  compensation 
and  severance  pay  (but  see  paragraph 
(c)(3)  of  this  section): 

(6)  Welfare  Assistance.  If  the  Welfare 
Assistance  payment  includes  an  amount 
specifically  designated  for  shelter  and 
utilities  that  is  subject  to  adjustment  by 
the  Welfare  Assistance  agency  in 
accordance  with  the  actual  cost  of 
shelter  and  utilities,  the  amount  of 
Welfare  Assistance  income  to  be 
included  as  income  shall  consist  of: 

(i)  The  amount  of  the  allowance  or 
grant  exclusive  of  the  amount 
specifically  designated  for  shelter  and 
utilities,  plus 

(ii)  The  maximum  amount  that  the 
Welfare  Assistance  agency  could  in  fact 
allow  the  family  for  shelter  and  utilities. 
If  the  Family's  Welfare  Assistance  is 
ratably  reduced  from  the  standard  of 
need  by  applying  a  percentage,  the 
amount  calculated  under  this  paragraph 
(b)(6)(ii)  shall  be  the  amount  resulting 
from  one  application  of  the  percentage; 

(7)  Periodic  and  determinable 
allowances,  such  as  alimony  and  child 
support  payments,  and  regular 
contributions  or  gifts  received  from 
persons  not  residing  in  the  dwelling; 

(8)  All  regular  pay,  special  pay  and 
allowances  of  a  member  of  the  Armed 
Forces  (whether  or  not  living  in  the 
dwelling)  who  is  head  of  the  Family, 
spouse,  or  other  Family  member  whose 
dependents  are  residing  in  the  unit  (but 
see  paragraph  (c)(5)  of  this  section);  and 

(9)  Any  earned  income  tax  credit  to 
the  extent  it  exceeds  income  tax 
liability. 

(c)  Annual  Income  does  not  include 
such  temporary,  nonrecurring  or 
sporadic  income  as  the  following: 

(1)  Casual,  sporadic  or  irregular  gifts; 

(2)  Amounts  that  are  specifically  for 
or  in  reimbursement  of  the  cost  of 
Medical  Expenses: 

(3)  Lump-sum  additions  to  Family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker's  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (b)(5)  of  this 
section); 

(4)  Amounts  of  educational 
scholarships  paid  directly  to  the  student 
or  to  the  educational  institution,  and 
amounts  paid  by  the  Government  to  a 
veteran  for  use  in  meeting  the  costs  of 
tuition,  fees,  books  and  equipment.  Any 
amounts  of  such  scholarships,  or 


payments  to  veterans,  not  used  for  the 
above  purposes  that  are  available  for 
subsistence  are  to  be  included  in 
income;  and 

(5)  The  hazardous  duty  pay  to  a 
Family  member  serving  in  the  Armed 
Forces  away  from  home  and  exposed  to 
hostile  fire. 

(d)  Annual  Income  does  not  include: 

(1)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 

(2)  Payments  received  for  the  care  of 
foster  children; 

(3)  Income  of  a  Live-in  Aide,  as 
defined  in  S  236.2;  and 

(4)  Amounts  specifically  excluded  by 
any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  other  assistance  programs 
that  includes  assistance  under  the 
National  Housing  Act.  The  following 
types  of  income  are  subject  to  such  - 
exclusion: 

(i)  Relocation  payments  made  under 
Title  II  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C.  4621-4638); 

(ii)  The  value  of  the  allotment 
provided  to  an  eligible  household  for 
coupons  under  the  Food  Stamp  Act  of 
1977  (7  U.S.C.  2011-2029); 

(iii)  Payments  to  volunteers  under  the 
Domestic  Volunteer  Service  Act  of  1973 
(42  U.S.C.  5044(g).  5058); 

(iv)  Payments  received  under  the 
Alaska  Native  Claims  Settlement  Act 
(43  U.S.C.  1626(a)); 

(v)  Income  derived  from  certain 
submarginal  land  of  the  United  States 
that  is  held  in  trust  for  certain  Indian 
tribes  (25  U.S.C.  459e); 

(vi)  Payments  or  allowances  made 
under  the  Department  of  Health  and 
Human  Services'  Low-Income  Energy  . 
Assistance  I>rogram  or  the  Office  of 
Community  Services'  Crisis  Intervention 
Program  (42  U.S.C.  8621-8629); 

(vii)  Payments  received  under  the  Job 
Training  Partnership  Act  (29  U.S.C. 
1552(b))r 

(viii)  Income  derived  from  the 
disposition  of  funds  of  the  Grand  River 
Band  of  Ottawa  Indians  (Pub.  L.  94-540. 
90  Stat.  2503-2504);  and 

(ix)  The  first  $2,000  of  per  capita 
shares  received  from  judgement  funds 
awarded  by  the  Indian  Claims 
Commission  or  the  Court  of  Claims  (25 
U.S.C.  1407-1408)  or  from  funds  held  in 
trust  for  an  Indian  tribe  by  the  Secretary 
of  the  Interior  (25  U.S.C.  117). 

(e)  If  it  is  not  feasible  to  anticipate  a 
level  of  income  over  a  12-month  period, 
the  income  for  a  shorter  period  may  be 


anniialized,  subject  to  a  redetermination 
at  the  end  of  the  shorter  period. 

17.  Section  236.55  is  amended  by 
removing  paragraph  (b)(3).  redesignating 
paragraph  {b)(4)  as  paragraph  (b)(3).  and 
by  revising  paragraphs  (c)(7)  and  (d)  to 
read  as  follows: 

§  236.55    Rental  charges. 

•  *  *  *  • 

(c)  *  *  * 

(7)  The  limitations  prescribed  in 
paragraphs  (c)(2)-(3)  of  this  section  shall 
be  applied  in  accordance  with 
procedures  prescribed  by  HUD. 

(d)  Adjustments  in  Utility  Allowances. 
When  the  project  owner  requests  HUD 
approval  of  a  rent  increase,  an  analysis 
of  the  project's  Utility  Allowances  must 
be  included.  Such  data  as  changes  in 
utility  rates  and  other  facts  affecting 
utility  consumption  must  be  provided  as 
part  of  this  analysis  to  permit 
appropriate  adjustments  in  the  Utility 
Allowances,  In  addition,  when  approval 
of  a  utility  rate  change  would  result  in  a 
cumulative  increase  of  10  percent  or 
more  in  the  most  recently  approved 
Utility  Allowances,  the  project  owner 
must  advise  the  Secretary  and  request 
approval  of  new  Utility  Allowances. 
(See  24  CFR  Part  245  for  the  procedure 
for  tenant  comment  in  the  rent  increase 
process,  which  includes  changes  in  the 
Utility  Allowances.) 

(Information  collection  requirements  in 
paragraph  (d)  are  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  2502-0352  and  2502-0354. 

•  *  «  *  * 

18.  Section  236.60  is  adopted  as  final 
as  it  was  revised  in  the  interim  rule 
published  on  July  23. 1984  at  49  FR 
24616.  24619.  The  text  of  that  section  is 
republished  below. 

§  236.60    Excess  rental  ctuirges. 

The  mortgagor  shall  agree  to  pay 
monthly  to  the  Secretary  the  total  of  all 
rental  charges  collected  in  excess  of  the 
Basic  Rent  in  accordance  with 
instructions  prescribed  by  the  Secretary. 

19.  In  §  236.70.  paragraph  (a)  is 
revised  and  an  OMB  control  number  is 
added  to  the  end  of  the  section  to  read 
as  follows: 

§  236.70    Occupancy  requirements. 

(a)(1)  In  the  processing  of  applications 
for  admission,  the  housing  owner  will 
determine  eligibility  following 
procedures  prescribed  by  the 
Commissioner. 

(2)  If  the  owner  has  units  authorized 
to  be  assisted  under  a  tenant-based 
subsidy  program  (e.g..  Rent  Supplement, 
Rental  Assistance  Payments,  section  8 
Loan  Management  Set-aside),  the  owner 
must  use  good  faith  efforts  to  fill  units 


first  with  applicants  eligible  for  that 
type  of  subsidy,  provided  that  the 
number  of  units  authorized  for  that 
subsidy  would  not  be  exceeded  and 
provided  that  there  is  sufficient  funding 
for  the  unit. 

(3)  In  the  selection  of  applicants  when 
there  is  no  tenant-based  subsidy 
available  or  when  good  faith  efforts  to 
find  eligible  tenants  have  been 
unsuccessful,  the  owner  must  use  good 
faith  efforts  to  admit  first  applicants 
who  are  eligible  to  pay  a  below  market 
rent,  and  then  applicants  who  can  pay 
the  Market  Rent. 

(4)  Before  admitting  an  applicant  who 
can  pay  Market  Rent,  the  owner  must 
obtain  written  approval  from  HUD  if  at 
least  10  percent  of  the  number  of  units 
authorized  under  the  interest  reduction 
contract  are  already  occupied  by 
tenants  paying  Market  Rent. 

(5)  Before  admitting  an  applicant  who 
would  not  receive  the  benefit  of  a 
tenant-based  subsidy,  the  owner  must 
obtain  written  approval  from  HUD  if 
fewer  than  90  percent  of  the  number  of 
units  authorized  under  the  tenant-based 
subsidy  contracts  are  already  occupied 
by  tenants  receiving  such  assistance. 

(6)  Upon  written  request  of  the  owner, 
the  Commissioner  may  issue  a  written 
waiver  of  the  requirements  of 
paragraphs  (a)(2)  through  (a)(5)  of  this 
section  based  on  a  finding  of  sufficient 
justification.  Each  such  waiver  shall  be 
supported  by  a  statement  of  the 
pertinent  facts  and  grounds. 

(Information  collection  requirements  in 
paragraph  (a)  are  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  2502-0352  and  2502-4)354) 

***** 

2a  Section  236.80  is  revised  to  read  as 
follows: 

§  236.80    Reexamination  of  Income. 
(a)  Regular  reexaminations.  The 
owner  must  reexamine  the  income  and 
family  composition  of  all  Quahfied 
Tenants  at  least  once  every  12  months. 
At  reexamination  the  owner  must 
require  the  tenant  to  sul>rait  evidence  of 
citizenship  or  eligible  alien  status  in 
accordance  with  §  200.182.  After 
consultation  with  the  Quahfied  Tenant 
and  upon  verification  of  the  information, 
the  owner  shall  make  appropriate 
adjustments  in  the  Tenant  Rent  (or  Total 
Tenant  Payment  for  tenants  receiving 
the  benefit  of  Rental  Assistance 
Payments)  in  accordance  with  §  236.55 
or  §  236.735  and  determine  whether  the 
Qualified  Tenant's  unit  size  is  still 
appropriate.  The  owner  must  adjust 
Tenant  Rent  and  the  Rental  Assistance 
Payment,  if  applicable,  to  reflect  any 
change  in  Total  Tenant  Payment  and 


must  carry  out  any  unit  transfer  required 
by  HUD. 

(b)  Interim  reexaminations.  The 
Qualified  Tenant  must  comply  with 
provisions  in  its  lease  regarding  interim 
reporting  of  changes  in  income  or  family 
composition.  If  the  owner  receives 
information  concerning  a  change  in  the 
Qualified  Tenant's  income  or  other 
circumstances  between  regularly 
scheduled  reexaminations,  the  owner 
must  consult  with  the  Qualified  Tenant 
and  make  any  adjustments  determined 
to  be  appropriate.  Any  change  in  (he 
Qualified  Tenant's  income  or  other 
circumstances  that  would  result  in  an 
adjustment  in  the  Rental  Assistance 
Payment  or  Tenant  Rent  must  be 
verified. 

(c)  Termination  of  assistance.  A 
Qualified  Tenant  loses  eligibility  for 
assistance  when  the  Tenant  Rent  (Total 
Tenant  Payment  for  tenants  receiving 
the  benefit  of  Rental  Assistance 
Payments)  equals  the  Basic  Rent  (Gross 
Rent  for  RAP  tenants).  The  termination 
of  eligibility  at  such  point  will  not  affect 
the  Qualified  Tenant's  other  rights  under 
its  lease,  nor  will  such  termination 
preclude  the  resumption  of  payments  as 
a  result  of  later  changes  in  income,  rents 
or  other  relevant  circumstances  daring 
the  term  of  the  contract.  However, 
assistance  or  eligibility  to  pay  below 
Market  Rent  also  may  be  terminated  m 
accordance  with  any  requirements  of 
the  lease  or  with  HUD  requirements. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0204) 

21.  Section  236.81  is  revised  to  read  as 

follows: 

§  236.81    Transition  provision. 

(a)  Admission  and  reexaminations 
effective  on  or  after  August  1,  1985.  All 
regular  and  interim  reexaminations  and 
examinations  for  admission  that  are  to 
be  effective  on  or  after  August  1, 1985, 
and  determinations  of  Annual  Income, 
Adjusted  Income.  Total  Teriant  Payment 
and  Tenant  Rent  based  thereoa  shall  be 
made  in  accordance  with  the  revisions 
to  §§  236.2.  236.3.  236.55  (or  i  238.735.  if 
applicable)  scheduled  to  become 
effective  August  1, 1985. 

(b)  Optional  interim  reexamination. 
To  expedite  use  of  the  new  calculations, 
each  owner  shall  have  the  right,  at  its 
discretion,  to  require  any  Qualified 
Tenant  who  paid  an  assisted  rent  on  or 
after  October  1, 1984,  that  was  based  on 
the  rule  in  effect  before  October  1, 1964. 
to  undergo  an  interim  reexamination 
and  determination  of  Annual  Income. 
Adjusted  Income.  Total  Tenant  Payment 
and  Tenant  Rent  based  thereon,  in 
accordance  with  the  revisions  to 


21862  Federal  Register  /  Vol.  51.  No.,  11.5, /Monday.  June  16.  1986  /  Rules  and  Regulations 


l§  236.3.  236.55.  and  236.735  scheduled 
to  become  effective  August  1, 1985, 
before  the  next  regularly  scheduled 
reexamination  for  such  Qualified 
Tenant. 

(c)  Calculation  of  retroactive 
adjustment.  For  all  Qualified  Tenants, 
other  than  those  whose  examination  for 
admission  was  based  on  the  revisions  to 
§§  236.2.  236.3.  236.55  and  236.735 
scheduled  to  become  effective  August  1. 
1985,  or  who  paid  the  Basic  Rent,  the 
owner  shall  make  an  additional 
calculation,  at  the  first  reexamination 
using  the  revised  rule,  with  respect  to 
the  period  between  October  1, 1984  and 
the  effective  date  of  such  reexamination. 
An  adjusted  Tenant  Rent  (or  Total 
Tenant  Payment  for  tenants  receiving 
the  benefit  of  Rental  Assistance 
Payments)  shall  be  calculated  for  such 
period,  in  accordance  with  HUD 
administrative  instructions,  on  the  basis 
of: 

(1)  The  Annual  Income  determined  for 
such  period  in  accordance  with 
regulations  and  procedures  in  effect 
immediately  before  October  1. 1984. 

(2)  The  Dependent  and  Elderly  Family 
deductions  prescribed  in  the  definition 
of  Adjusted  Income  in  §  236.2; 

(3)  Medical  Expenses  and 
Handicapped  Assistance  Expenses  as 
prescribed  in  the  definition  of  Adjusted 
Income  in  §  236.2: 

(4)  Unusual  Expenses  taken  into 
account  in  the  calculation  of  Adjusted    * 
Income  for  such  period  in  accordance 
with  regulations  and  procedures  in 
effect  immediately  before  October  1. 
1984,  but  only  if  such  Unusual  Expenses 
qualify  as  Child  Care  Expenses  as 
defined  in  §  236.2;  and 

(5)  The  percentage  applied  to  one- 
twelfth  of  the  tenant's  Adjusted  income 
in  accordance  with  regulations  and 
procedures  in  effect  immediately  before 
October  1. 1984.  to  determine  the  actual 
monthly  rental  charge  during  such 
period. 

(d)  Actual  Adjustments.  (1)  If  the 
adjusted  Tenant  Rent  (or  Total  Tenant 
Payment  for  tenants  receiving  the 
benefit  of  Rental  Assistance  Payments) 
calculated  under  paragraph  (c)  of  this 
section  is  higher  than  or  equal  to  the 
actual  monthly  Tenant  Rent  (or  Total 
Tenant  Payment)  for  the  applicable 
period,  no  adjustment  shall  be  made.  If 
the  adjusted  monthly  Tenant  Rent  (or 
Total  Tenant  Payment)  calculated  under 
paragraph  (c)  of  this  section  is  lower 
than  the  actual  monthly  Tenant  Rent  (or 
Total  Tenant  Payment)  for  the 
applicable  period,  the  amount  of  such 
difference  shall  be  offset  first  against 
any  amounts  due  from  the  tenant  to  the 
owner,  and  any  remaining  balance  is  the 
amount  due  the  tenant.  This  amount  due 


the  tenant  may  be  paid  to  the  tenant;  or 
it  may  be  applied  as  a  credit  to  the  Total 
Tenant  Payment  or  Tenant  Rent,  as 
appropriate,  due  immediately  after  the 
effective  date  of  the  reexamination:  or,  if 
the  amount  due  to  a  tenant  exceeds  25 
percent  of  the  Total  Tenant  Payment  or 
Tenant  Rent,  as  appropriate,  due  from 
such  tenant,  it  may  be  applied  as  a 
credit  in  not  more  than  four 
installments,  as  provided  in  HUD 
administrative  instructions. 

(2)  If  a  Qualified  Tenant  vacates  a 
unit  on  or  after  October  1, 1984.  and 
before  the  first  reexamination  based  on 
the  revisions  to  §§  236.2,  236.3,  236.55 
and  236.735,  the  owner  shall  notify  the 
Qualified  Tenant  of  the  possibility  of  a 
rent  adjustment  for  the  period 
commencing  October  1, 1984,  subject  to 
the  requirement  of  a  request  therefor 
(made  not  later  than  60  days  after  the 
owner  sends  the  notice)  together  with 
notification  of  a  current  address  to 
which  any  refund  can  be  sent.  For  any 
tenant  making  such  a  timely  request,  the 
owner  shall  make  all  calculations 
necessary  to  determine  whether  an 
adjustment  is  due  to  the  tenant  under 
this  paragraph  (d)  and.  if  so.  the  amount 
of  any  such  adjustment  shall  be  offset 
first  against  any  amounts  due  from  the 
tenant  to  the  owner,  and  any  balance 
shall  be  refunded  to  the  tenant. 

(e)  Increased  subsidy  needs.  If  an 
owner  notifies  HUD  that  its  subsidy 
needs  exceed  the  amount  available 
under  its  contract  with  HUD  as  a  result 
of  reduced  rental  income  caused  by 
implementation  of  the  revisions  to 
§§  236.2,  236.3,  236.55  and  236.735.  HUD 
will  follow  regular  procedures 
appropriate  to  the  circumstances. 

22.  Section  236.710  is  adopted  as  final 
as  it  was  amended  in  the  interim  rule 
published  on  July  23, 1984  at  49  FR 
29580,  29593.  The  text  of  that  section  is 
republished  below. 

§  236.7 1 0    Qualified  tenant 

The  benefits  of  rental  assistance 
payments  are  available  only  to  an 
individual  or  a  family  renting  a  dwelling 
unit  in  a  project  that  is  subject  to  a 
contract  under  this  Subpart  or  occupying 
such  a  dwelling  unit  as  a  cooperative 
member.  To  qualify  for  such  benefits, 
the  individual  or  family  shall  satisfy  the 
definition  of  Qualified  Tenant  found  in 
§  236.2  of  Subpart  A.  In  order  to  receive 
rental  assistance  under  this  Subpart,  it 
must  have  been  determined  that  the 
income  of  the  individual  or  family  is  too 
low  to  permit  the  individual  or  family  to 
pay  the  approved  Gross  Rent  with  30 
percent  of  such  individual's  or  family's 
Adjusted  Monthly  Income,  as  defined  in 
Subpart  A.  For  restrictions  on  eligibility 
for  financial  assistance  of  persons  other 


than  citizens  or  eligible  aliens,  see  Part 
200.  Subpart  G. 

22.  Section  236.715  is  revised  to  read 
as  follows: 

§  236.715    Determination  of  eligibility. 

(a)  In  the  processing  of  applications 
for  admission  and  in  the  processing  of 
applications  for  assistance  from  tenants, 
the  housing  owner  will  determine 
eligibility  following  procedures 
prescribed  by  the  Commissioner. 

(b)  The  owner  must  use  good  faith 
efforts  to  admit  tenants  according  to  the 
following  list,  provided  that  the  number 
of  units  authorized  for  a  particular 
category  would  not  be  exceeded  and 
provided  that  there  is  sufficient  funding 
for  the  category: 

(1)  First:  Applicants  eligible  for  Rental 
Assistance  Payments; 

(2)  Second:  Applicants  eligible  to  pay 
a  below  market  rent  under  Section  236: 

(3)  Third:  Applicants  who  can  pay  the 
Market  Rent. 

(c)  Before  admitting  an  applicant  who 
can  pay  the  Market  Rent,  the  owner 
must  obtain  written  approval  from  HUD 
if  at  least  10  percent  of  the  number  of 
units  authorized  under  the  section  236 
pro-am  are  already  occupied  by 
tenants  paying  Market  Rent. 

(d)  Before  admitting  an  applicant  who 
will  not  receive  the  benefit  of  Rental 
Assistance  Payments,  the  owner  must 
obtain  written  approval  from  HUD  if 
fewer  than  90  percent  of  the  number  of 
units  authorized  under  the  Rental 
Assistance  Payments  contract  are 
already  occupied  by  tenants  receiving 
such  assistance. 

(e)  Upon  written  request  of  the  owner, 
the  Commissioner  may  issue  a  written 
waiver  of  the  requirements  of 
paragraphs  (b)  through  (d)  of  this  section 
based  on  a  finding  of  sufficient 
justification.  Each  such  waiver  shall  be 
supported  by  a  statement  of  the 
pertinent  facts  and  grounds. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2502-0352  and 
2502-0354) 

23.  Section  236.735  is  adopted  as  final 
as  it  was  revised  in  the  interim  rule 
published  on  July  23. 1984  at  49  FR 
29580.  29593-94.  The  text  of  that  section 
is  republished  below. 

§  236.735    Rental  assistance  payments  and 
rental  charges. 

(a)  Amount  of  rental  assistance 
payments.  The  rental  assistance 
contract  shall  provide  that  the  payment 
on  behalf  of  a  Qualified  Tenant  shall  not 
exceed  the  difference  between  the  Gross 
Rent  and  the  Total  Tenant  Payment. 

(b)  Total  tenant  payment  for  qualified 
tenants  who  first  receive  rental 
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assistance  on  or  after  May  7,  1983. 
Notwithstanding  §  236.55(b),  the  Total 
Tenant  Payment  payable  for  these 
Qualified  Tenants  shall  be  the  highest  of 
the  following  amounts,  rounded  to  the 
nearest  dollar: 

(1)  30  percent  of  Adjusted  Monthly 
Income  as  defined  in  Subpart  A: 

(2)  10  percent  of  one-twelfth  of  Annual 
Income  as  defined  in  Subpart  A; 

(3)  If  the  family  receives  Welfare 
Assistance  from  a  public  agency  and  a 
part  of  such  payments,  adjusted  in 
accordance  with  the  family's  actual 
housing  costs,  is  specifically  designated 
by  such  agency  to  meet  the  family's 
housing  costs,  the  monthly  portion  of 
such  payments  which  is  so  designated.  If 
the  family's  Welfare  Assistance  is 
ratably  reduced  from  the  standard  of 
need  by  applying  a  percentage,  the 
amount  calculated  under  this  paragraph 
(b)(3)  shall  be  the  amount  resulting  from 
one  application  of  the  percentage. 

(c)  Total  tenant  payment  for  qualified 
tenants  who  were  receiving  rental 
assistance  on  April  30,  1983  and  whose 
assistance  has  been  continuous 
thereafter.  Notwithstanding  §  236.55(b). 
the  Total  Tenant  Payment  for  these 
Qualified  Tenants  shall  be  calculated  in 
accordance  with  paragraph  (b)  of  this 
section,  except  that  instead  of  30 
percent,  the  percentage  applied  to 
Adjusted  Monthly  Income  shall  be  as 
follows: 

cenloge 

Effective  date  of  recertification: 

May  1.  1983  to  Sept.  30.  1983 27 

Oct.  1.  1983  to  Sept.  30.  1984 28 

Oct.  1. 1984  to  Sept.  30.  1985 29 

Oct.  1. 1985  and  after 30 


(d)  Special  conditions.  (1)  For  the 
purposes  of  this  section,  a  Qualified 
Tenant  whose  initial  lease  was  effective 
before  May  1. 1983  includes  the 
following:  A  Qualified  Tenant  that 
resided  in  a  unit  assisted  under  the 
Rental  Assistance  Programs  or  Rent 
Supplement  Program  on  April  30, 1983, 
and  whose  assistance  under  those 
programs  has  been  continuous 
thereafter  and  a  family  that  resided  in  a 
unit  with  the  benefit  of  section  8 
Housing  Assistance  Payments  on  July 
31, 1982  and  whose  participation  in  the 
section  8,  Rent  Supplement  or  the  Rental 
Assistance  Payment  Program  has  been 
continuous  thereafter.  A  Qualified 
Tenant  or  family  shall  not  be 
disqualified  if.  after  that  date,  it  moved 
from  one  unit  to  another  unit  in  the  same 
project.  For  these  purposes,  units  in 
buildings  located  on  adjacent  sites  and 
managed  as  one  project  will  be 


considered  part  of  the  same  project  even 
if  they  have  separate  project  numbers 
and  separate  mortgages. 

(2)  Notwithstanding  paragraphs  (b) 
and  (c)  of  this  section,  the  Total  Tenant 
Payment  payable  by  a  Qualified  Tenant 
who  continues  to  receive  assistance  in 
the  same  project  shall  not  be  increased 
by  more  than  10  percent  during  any  12- 
month  period  as  a  result  of  application 
of  the  percentages  in  paragraph  (c)  of 
this  section,  and  application  of  the 
revised  definitions  in  §§  236.2  and  236.3. 
However,  this  10  percent  limit  does  not 
apply  to  Families  subject  to  paragraph 
(b)(3)  of  this  section,  provided  that  the 
welfare  agency  includes  as  the  housing 
component  of  the  Family's  grant  an 
amount  equal  to  their  entire  rent 
payment,  without  reduction.  The  Total 
Tenant  Payment  may  be  increased  by 
more  than  10  percent  during  any  12- 
month  period  to  the  extent  that  the 
portion  of  such  increase  above  10 
percent  is  attributable  to  increases  in 
income  or  changes  in  family 
composition  or  family  circumstances 
that  are  unrelated  to  the  factors  set  out 
in  this  paragraph  (d)(2). 

(e)  Utility  reimbursement.  Where 
applicable,  the  Utility  Reimbursement 
shall  be  paid  to  the  Qualified  Tenant.  If 
the  tenant  and  the  utility  company 
consent,  the  owner  may  pay  the  Utility 
Reimbursement  jointly  to  the  Qualified 
Tenant  and  the  utility  company,  or 
directly  to  the  utility  company. 

24.  Section  236.750  is  adopted  as  final 
as  it  was  amended  in  the  interim  rule 
published  on  July  23. 1984  at  49  FR 
29580.  29589,  and  corrected  on  January 
30. 1985  at  50  FR  4209.  The  text  of  that 
section  is  republished  below. 

S  236.750    Form  Of  leas*. 

(a)  Lease  form.  Eligible  tenants  shall 
be  required  to  execute  a  lease  in  a  form 
approved  by  the  Commissioner. 

(b)  Prohibited  lease  provisions.  Lease 
clauses  of  the  nature  described  below 
shall  not  be  included  in  new  leases  or 
occupancy  agreements  covered  by 
paragraphs  (a)  and  (b)  of  this  section 
and  shall  be  deleted  from  existing  leases 
and  agreements  either  by  amendment 
thereto  or  by  execution  of  a  new  lease 
or  agreement. 

(1)  Confession  of  judgment.  Prior 
consent  by  the  tenant:  (i)  To  any  lawsuit 
the  landlord  may  bring  against  the 
tenant  in  connection  with  the  lease  and 
(ii)  to  a  judgment  in  favor  of  the 
landlord. 

(2)  Distraint  for  rent  or  other  charges. 
Agreement  by  the  tenant  that  the 
landlord  is  authorized  to  lake  property 
of  the  tenant  and  hold  it  as  a  pledge 
until  the  tenant  performs  an  obligation 


which  the  landlord  has  determined  that 
tenant  has  failed  to  perform. 

(3)  Exculpatory  clauses.  Agreement 
by  the  tenant  not  to  hold  the  landlord  or 
the  landlord's  agents  liable  for  any  acts 
or  omissions,  whether  intentional  or 
negligent,  on  the  part  of  the  landlord  or 
the  landlord's  authorized 
representatives  or  agents. 

(4)  Waiver  of  legal  notice  by  tenant 
before  actions  for  eviction  or  money 
Judgment.  Agreement  by  the  tenant  that 
the  landlord  may  institute  suit  without 
notice  to  the  tenant  that  the  suit  has 
been  filed. 

(5)  Waiver  of  legal  proceedings. 
Authorization  to  the  landlord  to  evict 
the  tenant  or  hold  or  sell  the  tenant's 
possessions  whenever  the  landlord 
determines  that  a  breach  or  default  has 
occurred,  without  notice  to  the  tenant  or 
determination  by  a  court  of  the  rights 
and  liabilities  of  the  parties. 

(6)  Waiverof  jury  trial.  Authorization 
to  the  landlord's  lawyer  to  appear  in 
court  on  behalf  of  the  tenant  and  waive 
the  right  to  a  trial  by  jury. 

(7)  Waiver  of  right  to  appeal  judicial 
error  in  legal  proceeding.  Authorization 
to  the  landlord's  lawyer  to  waive  the 
tenant's  right:  (i)  To  appeal  for  judicial 
error  in  any  suit  brought  against  the 
tenant  by  the  landlord  or  the  landlord's 
agents  or  (ii)  to  file  suit  to  prevent  the 
execution  of  a  judgment. 

(8)  Tenant  chargeable  with  cost  of 
legal  actions  regardless  of  outcome. 
Provision  that  the  tenant  agrees  to  pay 
attorney's  fees  or  other  legal  costs  if  the 
landlord  brings  legal  action  against  the 
tenant  even  if  the  tenant  prevails  in  the 
action.  Prohibition  of  this  type  of 
provision  does  not  mean  that  the  tenant, 
as  a  party  to  lawsuit,  may  not  be 
obligated  to  pay  attorney's  fees  or  other 
costs  if  the  tenant  loses  the  suit. 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENT  PROGRAM- 
SPECIAL  AU.OCATIONS 

25.  The  authority  citation  for  Part  886 
continues  to  read  as  follows: 

Authority:  Sees.  3.  5.  and  8  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437c, 
and  1437f);  sec.  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)) 

26.  Section  886.126  is  revised  to  read 
as  follows: 

SM6.126    Ad)ustn>*nt  of  utUlty  allowances. 

When  the  owner  requests  HUD 
approval  of  adjustment  in  Contract 
Rents  under  S  886.112.  an  analysis  of  the 
project's  Utility  Allowances  must  be 
included.  Such  data  as  changes  in  utility 
rates  and  other  facts  affecting  utility 


BEST  COPY  AVAILABLE 


21864 


Federal  Register  /  Vol.  51.  No.  115  j  Monday.  June  16,  1986  /  Rules  and  Regulations 


consumption  should  be  provided  as  part 
of  this  analysis  to  permit  appropriate 
ad)ustment8  in  the  Utility  Allowances. 
In  addition,  when  approval  of  a  utility 
rate  change  would  result  in  a  cumulative 
increase  of  10  percent  or  more  in  the 
most  recently  approved  Utility 
Allowances,  the  owner  must  advise  the 
Secretary  and  request  approval  of  new 
Utility  Allowances. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2502-0352  and 
2502-0354) 


27.  Section  886.328  is  revised  to  read 
as  follows: 

§886.326    Adiustroant  Of  Utility  aUowances. 

When  the  owner  requests  HUD 
approval  of  an  adjustment  in  Contract 
Rents  under  §  886.312,  an  analysis  of  the 
proiect's  Utility  Allowances  must  be 
included.  Such  data  as  changes  in  utility 
rates  and  other  facts  affecting  utihty 
consumption  should  be  provided  as  part 
of  this  analysis  to  penrtit  appropriate 
adjustments  in  the  Utility  Allowanfces. 
In  addition,  when  approval  of  a  utility 
rate  change  would  result  in  a  cumulative 


increase  of  10  percent  or  more  in  the 
most  recently  approved  Utility 
Allowances,  the  owner  must  advise  the 
Secretary  and  request  approval  of  new 
Utility  Allowances. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2502-0352  and 
2502-0354) 

Dated,  fune  9. 1986. 
Silvio  |.  DeBartolomeis. 
General  Deputy  Assislant  Secretory  for 
Housing— Deputy  Federal  Housing 
Commissioner. 
[FR  Doc.  88-13532  Filed  6-13-86;  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  200.  203,  204,  220,  221, 
222.  226,  227.  237.  and  240 

(Doetet  Na  R86-1208;  FR-1921] 

Single  Family  Mortgage  Insurance  on 
Indian  Reservations  and  Other 
Restricted  Lands 

AOENCy:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  HUD. 
action:  Final  rule. 


SUMMARY:  This  rule  implements,  in  part, 
section  248  of  the  National  Housing  Act. 
which  permits  mortgage  insurance  on 
one-  to  four-family  residences  located 
on  Indian  trust  or  otherwise  restricted 
land.  The  rule  is  limited  to  the  insurance 
of  mortgage  on  leaseholds  where 
individual  Indians  are  mortgagors.  (The 
insurance  of  mortgages  where  the  Indian 
tribe  is  the  mortgagor  will  be  covered  in 
a  separate  rule  making.) 
EFFECTIVE  DATE:  August  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
John  ].  Coonts.  Acting  Director.  Single 
Family  Development  Division. 
Department  of  Housing  and  Urban 
Development.  Room  9270,  451  Seventh 
Street  SW..  Washington,  DC  20410 
Telephone:  (202)  755-6720.  (This  is  not  a 
toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  422  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983.  Pub.  L  98- 
181,  approved  November  30, 1983  (1983 
Act)  added  a  new  section  248  to  the 
National  Housing  Act  (NHA)  which 
authorizes  the  Secretary  to  insure 
mortgages  covering  single  family 
properties  located  on  Indian  lands 
where  either  the  Indian  tribe  or  an 
individual  member  of  an  Indian  tribe  is 
the  mortgagor.  Because  of  the 
inexperience  of  most  mortgagees  in 
dealing  with  tribal  governments,  and 
their  disii)clination  to  finance  housing 
having  marketability  restrictions, 
mortgagees  have  not  lent  money  where 
alienation  of  the  property  is  restricted 
and  where  mortgage  insurance  cannot 
be  obtained.  The  enactment  of  section 
248  has  removed  the  nonmarketability  of 
title  as  an  impediment  to  mortgage 
insurance  and  has  given  the  Secretary 
authority  to  waive  any  other  limitation 
in  the  National  Housing  Act  that  the 
Secretary  determines  is  contrary  to 
promoting  the  availability  of  mortgage 
insurance  on  Indian  reservations  and 
trust  lands. 


On  October  19. 1984,  HUD  published  a 
proposed  rule  to  implement  that  part  of 
section  248  treating  the  insurance  of 
mortgages  where  an  individual  member 
of  an  Indian  tribe  is  the  mortgagor  (49 
FR  41212).  Section  203.43g  of  the 
proposed  rule  (here  redesignated  as 
§  203.43h)  contains  the  requirements  for 
single  family  mortgage  insurance  on 
leased  Indian  land.  The  purpose  of  this 
new  section  is  to  permit  tribes  to  restrict 
the  conveyance  of  leasehold  interests  to 
those  specifically  approved  by  the  tribe, 
without  denying  the  benefits  of 
mortgage  insurance. 

As  a  result  of  public  comment  and 
HUD's  own  review  of  the  proposed  rule, 
this  final  rule  contains  several 
modifications  to  the  proposed  rule,  more 
fully  discussed  below. 

Discussion  of  Comments 

HUD  received  four  comments:  One 
from  a  law  firm  representing  seven 
Indian  Housing  Authorities,  two  from 
attorneys  representing  Indian  tribes,  and 
one  from  an  Indian.  The  principal 
comments  are  Summarized  below, 
together  with  HUD's  response  to  them. 

A.  Pledge  of  Assets  (§§  203.43g(c)(l)  and 
235.32(c)(1)  in  the  Proposed  Rule) 

Two  commenters  strongly  opposed 
the  requirement  that  Indian  mortgagors 
under  this  program  pledge  income  from 
tribal  assets.  One  commentor  stated  that 
the  Secretary's  authority  to  impose  the 
requirement  is  elective,  and  that 
requiring  such  a  pledge  is  punitive, 
excessive  and  unnecessary,  since  the 
mortgagee  and  HUD  should  look  to  the 
lease  for  security.  The  commenter  stated 
that  higher  risks  often  exist  in  other 
programs  where  there  is  no  similar 
requirement  to  pledge  income.  The 
commenter  believes  Indians  may 
boycott  the  program  because  of  this 
provision.  The  other  commenter  stated 
that  he  was  not  aware  of  non-Indians 
being  required  to  pledge  their  wages, 
and  the  tribe  he  represents  finds  it 
offensive  that  Indian  mortgagors  are 
assumed  to  be  bad  credit  risks.  He  went 
on  to  state  that  the  tribe  has  a  good 
experience  record  for  families  on  their 
reservation  paying  their  just  mortgage 
obligations,  and  that  many  tribal 
members  voluntarily  agree  to  pajrroll 
deductions  through  the  central  tribal 
office  to  meet  these  mortgage 
obligations.  This  commenter  believes 
the  pledge  of  income  does  not  provide 
for  due  process  and  constitutes  a 
prejudgment  assignment  of  wages.^  is 
prohibited  by  State  statutes.  Federal 
regulations  pertaining  to  Indian  traders, 
and  the  Indian  Civil  Rights  Act.  (This 

tribe  is  apparently  located  in  Arizona. 

where  deficiency  judgments  are  barred. 


according  to  this  commenter,  on 
residences  of  2.5  acres  or  less.) 

While  HUD  does  not  agree  with  the 
rationale  behind  the  comnienters' 
suggestion,  we  have  decided  not  to 
require  a  pledge  of  distributed  income 
from  tribal  assets  at  this  time,  and  the 
provision  has  been  deleted  from  the 
final  rule.  If  our  later  claim  experience 
demonstrates  a  need  for  such  a  pledge, 
HUD  will  amend  the  regulations  and 
impose  such  a  requirement.  (Any  such 
requirement  would  only  affect 
mortgages  insured  after  the  effective 
date  of  an  amended  regulation.) 

B.  Garnishment  (§§  203.43g(c)(2)  and 
235.32(c)(2)  in  the  Proposed  Rule) 

One  commenter  stated  that  the 
accelerated  garnishment  proceedings 
authorized  under  section  248(f)(4)  of  the 
National  Housing  Act  violate  due 
process.  The  commenter  asserts  that 
garnishment  should  be  allowed  only  in 
satisfaction  of  a  judgment  entered  by  a 
court  of  competent  jurisdiction  after  a 
proper  hearing  and  trial.  Failure  to 
reference  the  availability  of  multiple 
forums  for  institution  of  garnishment 
actions  in  the  regulations  indicates  to 
the  commenter  that  such  proceedings 
are  subject  to  existing  law.  i.e..  should 
be  initiated  in  tribal  court.  Any  other 
approach  would  be  contrary  to  the 
Federal  policy  of  recognizing  tribal  self- 
government. 

Once  again,  while  the  Department 
does  not  agree  that  the  garnishment 
provision  as  proposed  is  illegal,  since 
we  have  decided  not  to  require  a  pledge 
of  assets  unless  experience  indicates  it 
is  necessary,  and  since  the  garnishment 
provision  is  related  to  the  pledge  of 
assets  procedure,  the  provision  has  been 
deleted  from  the  final  rule. 

C.  Judicial  Forum  (§§  203.43g(g)  and 
235.32(g)  in  the  Proposed  Rule,  now 
§  203.438(c)) 

Sections  203.43g(g)  and  235.32(g)  of  the 
proposed  rule  closely  paraphrased 
section  248(f)(5)  of  the  National  Housing 
Act  by  providing  that  foreclosure 
proceedings  "may  take  place  in  a  tribal 
court,  a  State  court  of  competent 
jurisdiction,  or  a  Federal  district 
court."  ' 

Two  commenters  strongly  objected  to 
foreclosure  actions  being  instituted 
anywhere  but  in  tribal  court.  One 
commenter  believed  Federal  case  law 
establishes  that  tribal  courts  have 
exclusive  jurisdiction  over  property 
within  their  reservation  boundaries.  To 


■  Section  203  4Sg|g)  as  printed  in  the  Fedotal 
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hold  otherwise,  the  commenter  asserted, 
would  infringe  upon  tribal  self- 
government.  The  other  commenter 
believed  that  section  248(f)(4)  of  the 
NHA  authorizes  the  tribe  to  designate  a 
court  of  competent  jurisdiction.  This 
commenter  also  argued  that  the  judicial 
forum  provisions  appear  to  grant 
jurisdiction  over  foreclosure  proceedings 
to  courts  that  may  not  have  it  otherwise. 
Some  States,  the  commenter  asserts, 
have  declined  to  exercise  jurisdiction 
over  Indian  land.  This  commenter 
recommends  that  the  Federal  policy  of 
tribal  self-government  be  recognized  by 
restricting  the  Commissioner  to 
commencing  foreclosure  actions  in  tribal 
courts  unless  that  forum  is  not  available. 

In  essence,  the  principal  thrust  of 
these  comments  is  that  either  the  rule 
should  be  changed  to  limit  foretjjpsure 
actions  to  tribal  courts  or,  in  the 
alternative,  it  should  be  silent  on  the 
issue,  thus  making  jurisdiction  subject  to 
existing  law. 

We  have  carefully  considered  these 
comments  and  are  sensitive  to  the 
concerns  voiced.  However,  we  have 
determined  that  the  language  of  the 
proposed  rule  should  be  retained.  Since 
tribal  and  Federal  courts  Hvete 
specifically  mentioned,  we  concluded 
that  Congress  was  referring  to  State 
courts  in  using  the  term  "court  of 
competent  jurisdiction".  We  are  still  of 
the  same  opinion,  but  in  the  final 
regulation  we  have  deleted  the  word 
"State"  so  that  the  regulation  reads 
exactly  as  the  Act  does.  The  language  of 
section  248(f)(5)  of  die  National  Housing 
Act  is  the  latest  expression  of 
congressional  intent,  and  we  believe 
that  it  is  incumbent  upon  the 
Department  to  refiect  it  in  the 
regulations,  and  not  to  ignore  it.  Further, 
HUD  does  not  believe  Uiat  the  language 
of  section  248(f)(4)  of  Uie  NHA,  which 
appears  to  authorize  the  tribe  to 
designate  a  court  of  competent 
jurisdiction,  is  relevant  to  foreclosure 
actions  under  section  248(f)(5).  Section 
248(f)(4)  relates  only  to  gamishement  of 
the  mortgagor's  distributed  share  of 
tribal  or  trust  fund  income,  and  we  do 
not  have  the  legal  authority  to  extend 
this  delegation  concept  to  foreclosure 
actions. 

The  legal  questions  involved  in 
determining  which  courts  have 
jurisdiction  are  quite  complex  and  might 
*ary  from  case  to  case.  We.  therefore 
have  concluded  that  it  is  in  the 
Department's  best  interest  not  to  restrict 
the  government's  options  months  and 
years  in  advance  of  actual  foreclosure 
actions.  Further,  under  current  practice. 
HUD  attorneys  do  not  carry  out  single 
family  foreclosure  actions.  HUD's 


practice  is  to  assign  a  mortgage  to  a 
HUD-approved  mortgagee  which 
forecloses  in  its  own  name.  Of  course, 
an  alternative  always  open  to  the 
Department  is  to  request  that  the  Justice 
Department  foreclose  in  the  name  of  the 
Secretary.  Since  in  either  case  HUD 
attorneys  would  not  be  handling  the 
foreclosure  litigation,  it  would  be  better 
policy  not  to  limit  the  discretion  of  the 
litigafion  attorneys. 

If  a  tribal  court  has  jurisdiction  over 
foreclosures,  the  tribe  must  enact  a 
mortgage  priority  law,  or  a  law 
providing  that  priority  of  liens  is 
governed  by  State  law,  as  described  in 
§  203.43h(f).  The  enactment  of  either  law 
does  not  insure  that  future  foreclosure 
actions  will  be  brought  in  tribal  court. 
However,  absent  a  mortgage  priority    . 
law  or  law  providing  for  the  appUcation 
of  State  law.  HUD  cannot  insure 
mortgages  under  this  program. 

D.  Lien  Priority — Recording 
(§§  203.17(a).  203.43g(b).  235.22  and 
235.32(b)  in  the  Proposed  Rule,  now 
§  203.43h(f) 

1.  What  interest  is  attached? 
One  commenter  argued  that  since  the 
lien  created  by  leasehold  mortgage 
applies  only  to  the  leasehold  interest  in 
the  property,  it  should  be  limited  to  the 
term  of  the  lease.  Any  lien  of  greater, 
duration  would  be  excessive,  improper 
and  in  most  cases,  illegal.  The 
commenter  went  on  to  object  strongly  to 
the  proposed  provisions  as  an  attempt  to 
create  a  permanent  encumbrance  on 
Indian  trust  land — which  was  perceived 
as  representing  a  serious  threat  to  tribal 
land  interests. 

The  same  commenter  stated  that  the 
mortgage  also  secures  all 
"improvements  to  the  property  made 
pursuant  to  the  lease".  Therefore,  there 
is  no  reason  to  look  beyond  the 
leasehold  to  the  property  for  satisfaction 
of  any  debt. 

In  referring  to  "property"  the 
Department  was  referring  to  the 
leasehold  interest  in  the  property.  The 
language  has  been  revised  to  make  that 
intent  clearer.  Furthermore,  since  by 
agreement  with  the  Bureau  of  Indian 
Affairs.  U.S.  Department  of  the  Interior 
(see  section  on  Term  of  Lease),  leases 
will  be  for  50  years  and  mortgages  will 
be  for  30,  the  lien  should  never  extend 
beyond  the  term  of  the  lease.  Therefore, 
no  lien  of  greater  duration  than  the  lease 
exists. 
2.  Priority. 

Another  commenter.  while  having  no 
objection  to  establishing  that  insured 
mortgages  would  have  a  priority  secont/ 
only  to  tribal  government  liens  (one 
example  is  the  commenter's  tribe's 
personal  property  leasehold  tax),  felt 


that  requiring  the  mortgage  lien  to 
precede  satisfaction  of  tribal 
government  liens  relegates  tribal 
government  to  a  status  less  than  that 
enjoyed  by  State  governments  or  the 
IRS-— thus  denigrating  tribal  self- 
government.  The  provision  is  claimed  to 
conflict  with  the  purpose  behind  the 
Indian  Tax  Status  Act  of  1982,  Indian 
case  law,  and  the  Congressional  pohcy 
of  self-government  and  self- 
determination. 

The  rule  has  been  amended  to  permit 
any  law  enacted  by  the  tribe  to  include 
a  provision  for  the  satisfaction  of  tribal 
leasehold  taxes  before  the  mortgage. 
The  tribe  should  also  notify  the 
mortgagee  in  all  cases  of  the  existence 
of  leasehold  taxes  so  that  the  mortgagee 
can  include  the  payment  of  such  taxes  in 
the  mortgage  payment  as  is  done 
currently  with  local  property  taxes. 
Tribes  may  also  wish  to  record  these 
liens  in  the  State  recording  system.  The 
tribe  may  also  intervene  in  any 
foreclosure  proceeding  to  ask  that  tribal 
taxes  be  paid. 
3.  Requirement  for  First  Lien. 
One  commenter  objected  to  the 
provisions  requiring  either  that  the 
mortgage  be  a  first  lien  or  that  the  tribe 
guarantee  the  satisfaction  of  such 
mortgages  before  other  obligations 
against  the  property  are  satisfied.  The 
commenter  also  stated  that  a  first  lien  is 
not  required  by  section  248  of  the  NHA. 
and  that  this  requirement  should 
therefore  be  eliminated. 

While  a  first  lien  is  not  required  by 
section  248,  it  is  required  by  section  203, 
which  is  the  general  authority  for 
insuring  one-  to  four-family  mortgages, 
HUD  sees  no  basis  for  exempting  these 
Indian  mortgages  from  the  first  lien 
requirement,  since  the  requirement  for  a 
first  lien  has  no  impact  on  the 
"availability  of  such  insurance" — which 
is  the  statutory  requisite  for 
disregarding,  for  purposes  of  this  special 
insuring  authority,  any  provision  under 
the  National  Housing  Act. 

When  publishing  the  proposed  rule, 
the  Department  was  not  sure  that  State 
recording  offices  would  accept  recording 
of  mortgages  under  this  program.  HUD 
believed  initially  that  first  liens  could 
not  be  established,  and  therefore  the 
proposed  rule  provided  trit)es  an 
alternative  method  to  the  traditional 
practice.  Since  publication  of  the 
proposed  rule,  HUD  has  learned  through 
both  the  Bureau  of  Indian  Affairs  (BIA) 
and  mortgagees  currently  making 
mortgage  loans  on  tribal  lands  that  the 
mortgages  can  be  recorded  in  the  State 
recording  system  and  first  liens  can  be 
obtained.  HUD  has  therefore  amended 
the  provision  to  require  State  filing  as 
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well  as  Tiling  with  the  BiA.  The 
requirement  that  there  be  a  tribal 
enactment  providing  for  lien  priority  is 
now  only  required  of  those  tribes  whose 
courts  have  jurisdiction  over  foreclosure 
actions.  Accordingly,  tribes  will  be  in  a 
position  to  participate  immediately  if 
they  choose  to  do  so. 

E.  Foreclosure  (§§  203.43g(g)  and 
23S.32(g)  in  the  Proposed  Rule,  now 
§  203.438(c)) 

One  commenter  stated  that  the 
proposed  rule  provides  that  foreclosures 
must  be  in  conformity  with  State  law, 
but  that  State  law  does  not  apply  to 
Indian  reservations. 

The  Department  disagrees  with  the 
commenter  as  to  the  applicability  of 
State  law,  since  there  are  several 
instances  where  mortgages  covering 
property  on  an  Indian  reservation  have 
been  foreclosed  in  State  court. 

One  commenter  noted  that  the 
regulations  do  not  specify  the  nature  of 
the  Commissioner's  powers  and  duties 
after  a  mortgage  has  been  foreclosed 
and  the  remaining  term  of  the  lease  has 
been  transferred  to  the  Commissioner. 
The  commenter  believes  clarification  of 
this  point  is  so  important  that  the  rule 
should  be  republished  for  public 
comment  before  it  is  made  final. 

Upon  foreclosure  and  conveyance  to 
HUD  of  the  remaining  term  of  the  lease, 
HUD  intends  to  notify  the  tribe  of  the 
availability  of  the  leasehold  for 
occupancy  and  its  sale  price.  Interested 
individuals  would  apply  to  the  tribe  for 
approval.  Where  an  eligible  purchaser 
comes  forward  who  is  approved  by  the 
tribe.  HUD  will  sell  the  leasehold  to  him 
or  her.  Should  no  eligible  purchasers  be 
available,  the  tribe  may  identify  a 
renter.  Should  the  tribe  not  propose  a 
renter,  HUD  may  rent  the  property  to 
anyone  wishing  to  rent  it.  An  eligible 
purchaser  approved  by  the  tribe  may 
come  forward  at  any  subsequent  time 
but  would  have  to  wait  where  the 
property  is  rented  until  the  expiration  of 
any  current  lease  (never  more  than  one 
year)  before  occupancy.  This  process  is 
not  yet  definitive,  and  changes  may  be 
made  before  HUD  acquires  any  of  these 
leasehold  interests.  In  no  event, 
however,  will  HUD  convey  the 
leasehold  to  anyone  not  approved  by  ' 
the  tribe.  These  properties  have 
restrictions  on  their  dale  which  require 
that  they  be  handled  differently  from 
other  foreclosed  properties,  as  set  forth 
above.  More  specific  information  will  be 
available  regarding  HUD's  procedures 
once  the  program  becomes  operational. 

Another  aspect  of  the  program,  not 
detailed  in  the  regulations,  is  section 
248(f)(3)  of  the  NHA  which  states  that: 


In  the  event  that  any  default  Is  cured,  (he 
Secretary  shall  seek  to  reinstate  th«  loan  with 
the  mortgagee  or  another  mortgagee.  For 
purposes  of  this  paragraph,  the  Secretary 
may  provide  appropriate  financial  incentives 
to  reinstate  the  loan  commensurate  with 
sound  management  of  the  insurance  fund. 

It  is  not  HUD's  practice  in  the  single 
family  program  to  reassign  Secretary- 
held  mortgages  to  other  mortgagees. 
Because  of  HUD's  lack  of  experience  in 
these  matters,  detailed  procedures  for 
implementing  section  248(f)(3).  as  with 
the  property  disposition  process,  will  be 
made  available  after  the  program 
becomes  operational  and  there  has  been 
sufficient  activity  to  develop  such 
procedures. 

With  respect  to  leaseholds  after 
foreclosure,  one  commenter  agreed  that 
leases  should  only  be  assumable  with 
the  consent  of  the  tribe,  and  proposed 
that  in  the  event  of  a  sale  or 
reassignment  by  the  Commissioner,  the 
remaining  term  of  the  lease  be  subject  to 
a  right  of  first  refusal  by  the  tribe  and  by 
enrolled  members  of  the  tribe  who  meet 
applicable  asset  requirements.  Under 
this  method,  the  commenter  believes  an 
effort  would  be  made  to  discourage 
nontribal  interest  in  the  property,  while 
still  giving  the  Commissioner  the 
ultimate  ability  to  dispose  of  the 
property  to  non-Indians. 

This  final  rule  does  not  permit  a 
permanent  disposition  of  the  leasehold 
to  a  purchaser  not  approved  by  the 
tribe,  and  therefore  will  discourage 
nontribal  interest  in  the  property.  HUD 
would  only  rent  a  property  on  a  short 
term  basis  to  an  Indian  or  non-Indian 
where  no  purchaser  approved  by  the 
tribe  is  wming  or  able  to  purchase  it. 
HUD's  right  to  effect  a  short-term  rental 
is  merely  a  way  to  preserve  an 
insurance  fund  asset.  Tribes  may 
welcome  the  flexibility  of  this  procedure 
as  a  temporary  measure  to  provide 
housing  for  people  such  as  non-Indian 
doctors,  teachers,  etc.,  serving  the 
reservation.  Since  the  tribe  will  receive 
notification  from  HUD  to  propose  or 
identify  potential  renters,  it  can  control 
who  actually  rents  the  property  by 
timely  notifying  the  HUD  Field  Office  of 
approved  prospective  purchases  who 
want  to  buy  the  property  or  anyone 
willing  to  rent  it. 

F.  Purpose 

One  commenter  felt  that  while  the 
rule  provides  some  valuable  benefits  for 
Indians,  it  goes  too  far  in  its  attempt  to 
facilitate  HUD's  interest  in  making  such 
mortgages  attractive  to  non-Indian 
mortgagees.  The  commenter  believed 
the  overall  laudatory  purpose  of  the 
proposed  rule  would  be  to  permit  tribes 
to  restrict  leaseholds  to  Indians  without 


denying -them  the  benefit  of  mortgage 
insurance.  However,  while  the 
commenter  favored  thia  concept,  he  was 
concerned  over  the  perceived  expense 
to  tribal  self-government,  tribal  court 
jurisdiction  and  tribal  sovereignty  over 
its  members. 

First,  this  is  essentially  an  insurance 
program  (although  there  may  be 
assistance  payments  in  conjunction  with 
insurance  under  24  CFR  Part  235).  From 
the  insurance  perspective,  the 
Department  must  consider  seriously 
what  would  be  acceptable  to 
mortgagees  generally.  If  processing  for 
these  mortgages  is  substantially 
different  from  current  processing, 
mortgagees  may  be  disinclined  to 
shoulder  an  additional  administrative 
burden  and  may  react  by  refusing  to 
make  such  mortgage  loans.  If 
mortgagees  decide  not  to  make  loans, 
there  will  be  no  mortgage  lending  for 
Indians.  HUD  is  also  planning  training 
and  outreach  efforts  to  encourage 
mortgagee  activity.  Second,  the 
Department  must  concern  itself  with  the 
actuarial  soundness  of  the  program  and 
the  burden  borne  by  the  mortgagor. 
Concern  with  the  burden  borne  by 
Indian  mortgagors  explains,  in  part,  why 
the  Department  has  decided  not  to 
exercise  its  right  to  charge  the  maximum 
three  percent  insurance  premium 
permitted  by  statute.  However,  certain 
other  requirements  permitted  by  statute, 
discussed  more  fully  in  other  sections, 
are  regarded  as  necessary  to  protect  the 
actuarial  soundness  of  the  program  and 
to  reduce  risk  and  the  amount  of 
premium  charged.  While  these 
requirements  may  result  in  tribes  having 
to  change  their  practices  somewhat,  no 
tribe  is  required  to  participate,  and  each 
may  decide  whether  the  changes 
required  are  worth  the  perceived 
benefit.  (See  also  Judicial  Forum 
section.) 

G.  Tribal  Consent  to  Participate  in  the 
Program 

While  generally  approving  the  intent 
of  the  regulation,  one  commenter 
believed  the  regulations  should  require 
tribal  governments  to  analyze  the  long- 
term  impact  that  the  proposed  program 
may  have  for  the  tribe  and  the 
reservation,  presumably  before  being 
allowed  to  participate  in  the  program. 
Further,  the  regulation  should  require 
express  approval  of  the  respective  tribal 
governments  before  FHA  can  make  the 
proposed  mortgage  insurance  available 
to  a  reservation — because  of  the 
significant  effect  the  program  may  have 
on  tribal  control  of  property  and  land 
use  in  reservations  and  the  traditional 
social  values  of  the  tribes. 


The  Department  believes  that  a  tribe 
should  make  its  own  decision  whether 
or  not  to  participate,  without  the 
Department's  telling  it  what  it  must 
consider.  A  tribe  can  delay 
participation,  or  not  participate  at  all,  by 
refusing  to:  (1)  Certify  to  HUD  that  it  has 
adopted  eviction  procedures  and  will 
enforce  them;  (2)  permit  HUD  access  for 
the  purpose  of  servicing  properties;  (3) 
agree  to  the  lease  form  that  HUD 
prescribes;  or  (4)  comply  with  any  of  the 
other  requirements  of  the  regulation. 
While  there  is  no  explicit  requirement  of 
tribal  consent,  many  of  the  program's 
requirements  cannot  be  fulfilled  without 
the  tribe's  active  participation. 
Therefore,  no  additional  consent,  or 
paperwork,  is  required. 

One  commenter  believed  that  FHA 
insurance  on  an  individual  leasehold 
interest  could  eventually  result  in  a 
diminution  of  trust  land  inside 
reservation  boundaries.  This  commenter 
stated  that  since  issues  relating  to  State- 
versus-tribal  jurisdiction  frequently 
depend  on  how  much  land  is  in  trust 
status,  the  diminution  of  trust  land  could 
also  have  an  impact  on  a  tribal 
government's  efforts  to  regulate  activity 
inside  reservation  boundaries.  Because 
of  this  potential  impact  on  a  tribe's  land 
base  and  governmental  powers,  the 
commenter  opposed  the  regulation. 
Insuring  mortgages  on  leaseholds 
containing  restrictions  limiting 
conveyance  to  persons  approved  by  the 
tribe  in  no  way  alienates  the  land  from 
the  tribe.  Sinccno  leasehold  with  an 
insured  mortgage  may  be  sold  without 
the  tribe's  consent  (except  for  a  sale  to 
the  Secretary  at  foreclosure),  the  land 
remains  under  tribal  control.  Where 
there  are  no  purchasers  for  a  foreclosed 
leasehold,  the  Department  will  rent  the 
property  until  a  purchaser  approved  by 
the  tribe  is  found,  or  until  the  terra  of  the 
lease  expires,  whichever  is  first. 

The  lease  will  contain  a  provision 
prohibiting  the  lessor  (the  tribe  in  most 
cases)  from  terminating  the  lease 
without  HUD  approval  while  the 
mortgage  insurance  is  in  effect.  The 
lease  is  the  security  for  the  mortgage.  If 
the  lease  is  terminated,  the  interest  to 
which  the  mortgage  attached  is 
destroyed. 

H.  Eviction  Procedures  (5§  203.43g(d) 
and  235.32(d)  in  the  proposed  rule,  now 
§S203.43h(b) 

One  commenter  believed  that  it  is  fair 
and  appropriate  to  require  that  the  tribe 
adopt  acceptable  eviction  procedures  to 
be  used  in  the  event  of  foreclosure.  This 
commenter  also  believed  that  adequate 
enforcement  procedures  by  the  tribe 
should  be  maintained.  However,  the 
commenter  believed  that  the  provisions 


for  a  hearing  on  the  adequacy  of  the 
enforcement  procedures  and  the 
procedure  for  obtaining  review  of  HUD's 
decision  with  respect  to  their  adequacy 
should  be  clarified.  Another  commenter 
had  no  objection  to  the  requirement, 
since  eviction  procedures  in  his  tribe's 
court  were  already  established. 

In  this  final  rule.  HUD  has  further 
specified  what  activity  on  the  part  of 
tribes  will  constitute  adequate  eviction 
enforcement  practices.  The  final  rule 
(§  203.43h(b))  establishes  a  three-stage 
appeals  process  beginning  with  the  Field 
Office  Manager  and  ending  with  the 
Secretary  or  his  or  her  designee.  The 
final  rule  provides  for  HUD  to  suspend 
further  mortgage  insurance  activity  and 
to  give  notice  to  the  tribe  of  the  reasons 
for  the  suspension  and  of  the 
opportunity  for  a  subsequent  review,  in 
contrast  to  the  proposed  rule's  provision 
for  suspension  of  activity  based  upon 
findings  after  a  hearing.  This  rule's 
procedures  are  consistent  with  current 
HUD  practice  in  other  cases.  Any  other 
administrative  action  taken  by  HUD  to 
debar  a  tribe  from  participating  in  this 
program  will  be  subject  to  the  formal 
debarment  procedures  contained  in  24 
CFR  Part  24. 

I.  Disposition  of  Improvements 

A  commenter  suggested  that  the 
leases  should  permit  all  improvements 
made  by  the  lessee  to  be  removable  at 
the  expiration  of  the  lease  and  severable 
from  the  land.  Such  a  provision,  the 
commenter  believes,  would  underscore 
the  ownership  of  the  house  by  the 
mortgagor,  and  would  allow  the 
Commissioner  to  dispose  of 
improvements  in  order  to  satisfy  the 
mortgage  upon  default  without  impairing 
the  long-term  tribal  control  of  the  land, 
which  is  of  critical  importance  to  the 
tribes. 

First,  at  the  expiration  of  the  lease, 
tribal  law  would  determine  who  will  get 
the  improvements.  The  Department 
believes  it  is  unnecessary  to  attempt  to 
interfere  in  a  matter  properly  between 
the  mortgagor  and  the  tribe.  Second,  the 
value  of  a  house  severed  from  the 
property  (not  to  mention  moving  costs  in 
remote  areas]  would  probably  cover  less 
of  HUD's  loss  than  would  attempting  to 
manage  the  property  on-site.  Therefore, 
removal  of  the  structure  in  the  event  of 
default  is  not  a  practicable  option. 

J.  Assumption 

Two  commenters  suggested  that  the 
regulation  expressly  limit  assumptions 
to  enrolled  members  of  the  tribe. 
Another  commenter  suggested  that  the 
tule  expressly  prohibit  the  imposition  of 
"assignment"  fees  as  a  condition 
precedent  to  assumption  of  a  mortgage. 


and  that  the  original  conditions  of  the 
mortgage  remain  unchanged. 

The  Department  believes  that  section 
248  does  not  prohibit  an  assumption  of  a 
mortgage  on  a  leasehold  by  a  non- 
Indian,  provided  the  tribe  consents  to 
the  assumption.  Our  reading  of  the 
statute  is  that  the  insured  mortgage  must 
be  executed  by  a  member  of  an  Indian 
tribe  who  will  use  the  property  as  a 
principal  residence,  but  that  assumption 
of  such  a  mortgage  is  subject  only  to 
tribal  consent.  A  provision  requiring 
tribal  consent  to  sale  or  assumption  will 
be  included  in  the  lease.  The  right  of  the 
lender  to  collect  assumption  fees  will 
not  be  precluded,  since  mortgagees  may 
not  want  to  participate  if  they  are  not 
permitted  to  collect  a  charge  to  cover 
processing  costs  in  approving  an 
assumption. 

K.  Term  of  Lease 

One  commenter  suggested  that  to  (1) 
promote  uniformity.  (2)  provide  for 
minimum  security  to  the  lender,  and  (3) 
eliminate  the  need  for  both  the  pledge  of 
assets  and  permanently  encumbering 
trust  property,  the  regulations  should 
require  that  all  leases  should  be  for  no 
less  than  50  years. 

This  is,  in  effect,  the  existing  state  of 
affairs,  given  the  Memorandum  of 
Undrstanding  that  exists  between  BIA 
and  HUD  providing  for  a  25-year  lease 
and  a  simultaneous  25-year  extension. 
(As  discussed  earlier,  the  pledge  of 
assets  requirement  has  been  deleted.) 

L  Acceptability  in  the  Secondary 
Market 

One  commenter  stated  that,  in  seeking 
a  mortgage,  he  was  repeatedly  told  that 
the  reason  financial  institutions  were 
unwilling  to  give  a  long-term  fixed  rate 
mortgage  lies  in  the  fact  that  they  are 
unable  to  sell  it  on  the  secondary 
market. 

Section  248  of  the  National  Housing 
Act  and  these  regulations  should 
remove  impediments  to  saleability  in  the 
secondary  market.  Mortgages  insured 
pursuant  to  section  248  would  be  eligible 
for  Government  National  Mortgage 
Association  pools  for  mortgage-backed 
securities. 

M.  Reorganization 

Section  235.32  in  the  proposed  rule 
has  been  eliminated,  since  $  203.43g 
(now  redesignated  as  203.43h)  is 
incorporated  by  reference  into  Part  235. 
Portions  of  §  203.43g  of  the  proposed 
rule  have  been  moved  to  Subparts  B  and 
C  as  new  §§  203.438  and  203.664, 
respectively,  since  these  provisions 
concern  contract  rights  and  obligations 
and  servicing. 
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Other  Changes  to  the  Rule. 

HUD  has  made  a  number  of  changes 
to  the  rule,  discussed  below,  which  were 
promised  in  the  preamble  to  the 
proposed  rule. 

N.  Counseling  Requirements 

Amendments  have  been  made  to  add 
counseling  requirements.  This  rule 
revises  §  203.604  of  the  existing 
regulations — the  provision  requiring 
interviews  with  mortgagors  in  default — 
by  adding  a  new  paragraph  (e)  to 
exclude,  for  purposes  of  this  program, 
the  "200-mile  limit"  as  a  reason  for  not 
having  a  face-to-face  interview;  to 
require  that  the  mortgagee  document  its 
attempt  to  telephone  the  mortgagor;  and 
to  permit  an  agent  to  perform  these 
tasks  on  behalf  of  the  mortgagee.  Given 
the  sometimes  isolated  location  of  tribal 
lands,  the  200-mile  provision  might  have 
been  used  by  mortgagees  as  a  means  of 
avoiding  face-to-face  interviews. 
Paragraph  (e)  also  requires  the 
mortgagee  to  (1)  inform  the  mortgagor 
that  HUD  will  make  information 
regarding  the  status  and  payment 
history  of  the  mortgagor's  loan  available 
to  local  credit  bureaus  and  prospective 
creditors;  (2)  inform  the  mortgagor  of 
available  assistance,  if  any;  (3)  notify 
the  mortgagor  that  if  the  mortgage 
remains  in  default  for  more  than  90 
days,  the  mortgagee  will  request  the 
Secretary  to  accept  an  assignment;  (4) 
notify  the  mortgagor  of  the 
qualifications  for  forbearance  relief  from 
the  mortgagee  (if  any)  and  that 
forbearance  relief  may  be  available 
from  the  Secretary  if  the  mortgage  is 
assigned:  and  (5)  provide  the  mortgagor 
with  the  names  and  addresses  of  HUD 
officials  to  whom  further 
communications  should  be  addresssed. 
These  requirements  reiterate  the 
statutory  requirements  of  section 
248(f)(1)  of  the  National  Housing  Act. 

O.  Forbearance 

A  new  §  203.664,  relating  to 
forbearance  procedures  for  mortgages 
insured  under  §  203.43h  of  this  chapter, 
has  been  added.  Section  203.664 
provides  that  §§  203.650  through 
203.660 — HUD's  assignment  program 
regulations — are  inapplicable  to 
mortgages  insured  under  S  203.43h.  This 
is  because  the  new  program  provides  for 
payment  of  insurance  benefits  at  the 
time  of  the  assignment  of  a  defaulted 
mortgage,  and  foreclosure  by  the 
mortgagee  is  not  required.  Since  the 
Secretary  has  no  discretion  regarding 
whether  to  accept  assignment  of  a 
mortgage  insured  under  §  203.43h  when 
the  statutory  conditions  are  present, 
HUD's  rules  setting  out  the  criteria  for 
accepting  assignment  are  inapplicable. 


However,  S  203.864  provides  for  use.  by 
HUD.  of  the  same  criteria  in  determining 
whether  forbearance  for  an  Indian 
mortgagor  in  default  would  be 
appropriate. 

P.  Tribal  Consent  to  Sale  or  Assumption 

Section  203.43h(e)  in  the  final  rule 
(§§  203.43g(e)  and  235.32(e)  in  the 
proposed  rule]  has  been  rewritten  to 
clarify  that  the  tribe  must  consent  to 
every  assumption  of  the  leasehold, 
except  where  the  title  to  the  leasehold 
interest  is  obtained  by  the  Secretary 
through  foreclosure  of  the  insured 
mortgage.  A  similar  provision  restricting 
assumption  will  be  included  in  the  lease 
itself.  (See  discussion  under  Tribal 
Consent  to  Participate  in  the  Program). 

Q.  Approval  of  Lease  and  Mortgage 

A  New  §  203.43h(c)  has  been  added, 
stating  that  HUD  shall  prescribe  lease 
and  mortgage  forms  and  that  the  Bureau 
of  Indian  Affairs,  U.S.  Department  of 
Interior  (BIA)  must  approve  both  the 
lease  and  the  mortgage  before  a 
commitment  to  insure  will  be  issued. 
This  is  in  recognition  of  BIA's  authority 
and  is  consistent  with  current 
commercial  practice. 

R.  Affirmative  Marketing 

Section  203.43g(a)  and  235.32(a)  in  the 
proposed  rule  have  been  redesignated 
and  combined  into  S  203.43h(a)  in  the 
final  rule  and  revised  to  add  Subpart  M 
of  Part  200.  which  contains  regulations 
concerning  Affirmative  Fair  Housing 
Marketing,  to  the  subparts  which  are  not 
applicable  to  this  program.  Subparts  I,  ] 
and  M  of  Part  200  are  excluded  from 
applying  only  to  those  Indian  Tribes 
covered  by  the  Indian  Civil  Rights  Act. 
'i.e.,  those  exercising  full  governmental 
powers.  (The  proposed  rule  excluded  the 
provisions  unconditionally.)  Tribes  not 
covered  by  the  Indian  Civil  Rights  Act 
will  be  subject  to  the  provisions  q{. 
Subparts  I, ),  and  M,  but  the  rule 
explicitly  provides  that  a  tribe  will  not 
be  considered  to  have  violated  these 
requirements  if,  in  approving  a  sale  or 
assumption,  it  favors  an  eligible  Indian 
over  a  non-Indian. 

S.  Technical  Amendments  to  Existing 
Regulations  r 

Mortgages  involving  a  dwelling  unit  in 
a  cooperative  housing  development  are 
excluded  from  the  program,  since 
mortgages  on  cooperative  shares  are  not 
considered  eligible  for  insurance  under 
section  248  of  the  NHA. 

Condominiums,  while  eligible  under 
the  statute,  are  not  included  in  this 
program,  based  on  HUD's  view  that 
there  will  be  limited  demand  for 
insurance  for  such  units.  Should  there  be 


future  significant  indications  of  interest 
in  mortgage  insurance  for  condominium 
units  on  Indian  land,  the  Department 
will  reconsider  this  .issue  and  possibly 
amend  the  regulations  at  24  CFR  Part 
234. 

In  addition,  four  relatively  inactive 
programs  were  excluded  from  the 
program.  Part  222  is  amended  to  exclude 
mortgage  insurance  on  Indian  land  from 
eligibility  under  the  Servicemen's 
Mortgage  Insurance  Program.  This 
program  is  only  available  to  active  duty 
personnel  where  the  Department  of 
Defense  (DOD)  has  agreed  to  pay  the 
mortgage  insurance  premiums.  DOD  has 
announced  its  intention  to  stop 
participation  in  this  program.  Part  226  is 
amended  to  exclude  mortgage  insurance 
on  Indian  land  from  eligibility  under  the 
Armed  Services  Housing  for  Civilian 
Employees  program.  The  land  covered 
by  the  mortgage  to  be  insured  must  be 
located  in  or  near  a  military  installation. 
The  Department  is  not  aware  of  any 
Indian  land  area  that  would  qualify.  Part 
227  is  amended  to  exclude  mortgage 
insurance  on  Indian  land  from  eligibility 
under  the  Armed  Services  Housing  in 
Impacted  Areas  Program.  This  program 
provides  mortgage  insurance  on  units  in 
projects  not  authorized  under  the  Indian 
insured  mortgage  program.  The  Part  226 
and  Part  227  programs  are  "closed" 
programs  with  no  new  commitments  to 
insure  being  issued.  Amendment  of 
these  parts  is  purely  technical.  Part  240 
is  amended  to  exclude  mortgage 
insurance  on  Indian  land  from  eligibility 
under  the  Mortgage  Insurance  on  Loans 
for  Fee  Title  Purchase  program,  since 
the  fee  title  purchase  from  the  tribe  is 
not  contemplated  by  this  program. 

Findings 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291,  issued  by 
the  President  on  February  17, 1981. 
Analysis  of  the  proposed  rule  indicates 
that  it  does  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 


National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
at  the  Office  of  the  Rules  Docket  Clerk, 
at  the  above  address. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  expands  the  types  of 
mortgages  eligible  for  HUD  insurance  to 
include  leaseholds  on  one-  to  four- 
family  residences  located  on  Indian 
trust  or  otherwise  restricted  lands, 
where  an  Indian  is  the  mortgagor. 

This  rule  was  listed  as  item  number 
860  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  21, 1986  (51  FR  14036,14059)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3504(h)).  and  have 
been  assigned  approval  numbers  2502- 
0169  and  2502-0340. 

The  programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  that  are 
affected  by  this  rule  are  as  follows: 
14.108,  Rehabilitation  Mortgage 
Insurance;  14.117,  Mortgage  Insurance — 
Homes;  14.119,  Mortgage  Insurance — 
Homes  for  Disaster  Victims;  14.120, 
Mortgage  Insurance — Homes  for  Low 
and  Moderate  Income  Families;  14.121. 
Mortgage  Insurance  Homes  in  Outlying 
Areas;  14.122,  Mortgage  Insurance — 
Homes  in  Urban  Renewal  Areas;  14.123, 
Mortgage  Insurance  Housing  in  Older, 
Declining  Areas;  14.130,  Mortgage 
Insurance — Purchase  by  Homeowners  of 
Fee  Title  From  Lessors;  14.140,  Mortgage 
Insurance — Special  Credit  Risks;  14.161. 
Single  Family  Home  Mortgage 
Coinsurance;  14.163,  Mortgage 
Insurance — Cooperative  Financing; 
14.165  Mortgage  Insurance — Military 
Impacted  Areas;  14.166  Mortgage 
Insurance — Homes  for  Members  of 
Armed  Services. 

List  of  Subjects 

24  CFR  Part  200  % 

Administrative  practice  and 
procedure.  Claims.  Equal  employment 
opportunity.  Fair  housing.  Housing 
standards.  Loan  programs:  Housing  and 
community  development.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Minimum 
Property  Standards,  and  Incorporation 
by  reference. 


24  CFR  Part  303 

Home  improvement.  Loan  programs; 
Housing  and  community  development. 
Mortgage  insurance.  Solar  energy. 

24  CFR  Part  204 

Mortgage  insurance. 
24  CFR  Part  220 

Home  improvement:  Loan  programs — 
housing  and  community  development, 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements,  Urban 
renewal. 

24  CFR  Part  221 

Low  and  moderate  income  housing, 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  222 

Condominiums.  Military.personnel. 
Mortgage  insurance. 

24  CFR  Part  226 

Government  employees.  Mortgage 
insurance.  Single  family  housing. 

24  CFR  Part  227 

Federally  affected  areas,  Defense 
housing.  Military  personnel.  Mortgage 
insurance.  Projects.  Rental  housing. 
Single  family  housing. 

24  CFR  Part  237 

Low  and  moderate  income  housing. 
Mortgage  insurance. 

24  CFR  Part  240 

Mortgage  insurance.  Fee  title 
purchase. 

Accordingly,  HUD  amends  24  CFR 
Parts  200,  203,  204,  220.  221.  235.  237  and 
240  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  Part  200 
continues  to  reads  as  follows: 

Authority:  Titles  I  and  11.  National  Housing 
Act  (12  U.S.C.  1701-1715Z-18):  sec.  7(d). 
Department  of  Housing  and  tJrban 
Development  Act  (42  U.S.C.  3535(d)).  Subpart 
G  is  issued  under  sec.  214,  Housing  and 
Community  Development  Act  of  1980.  as 
amended  by  sec.  329,  Housing  and 
Community  Development  Amendments  of 
1981  (42  U.S.C.  1436a). 

2.  Section  200.163(a)(2)  is  revised  to 
read  as  follows: 

§200.163    Direct  •ndorsement. 

(«)***  .  -A 

(2)  Single  family  mortgages  insured 
under  any  of  the  programs  listed  in 
paragraph  (a)(1)  of  this  section  pursuant 
to  section  223,  225,  238(c),  244,  or  248  of 
the  National  Housing  Act  are  not 
eligible  for  processing  under  this 
section.  The  provision  contained  in  24 


CFR  221.55  which  permits  a  builder/ 
mortgagor  to  sell  a  property  to  a 
displaced  family  on  a  deferred  basis  is 
not  available  in  the  Direct  Endorsement 
Program. 


PART  203— MUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 

3.  The  authority  citation  for  Part  203 
continues  to  read  as  follows: 

Authority:  Sees.  203  and  211.  National 
Housing  Act  (12  U.S.C.  1709. 1715b):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).  In 
addition.  Subpart  C  also  issued  under  sec. 
230.  National  Housing  Act  (12  U.S.C.  1715u). 

4.  Part  203  is  amended  by  adding  a 
new  §  203.43h.  to  read  as  follows: 

§  203.43h    Eligibility  of  mortgages  on 
Indian  land  insured  pursuant  to  section  248 
of  ttte  National  Housing  Act 

A  mortgage  on  a  leasehold  covering  a 
one-  to  four-family  residence  located  on 
Indian  land  where  the  mortgagor  is  an 
Indian  who  will  occupy  it  as  a  principal 
residence  shall  be  eligible  for  insurance 
pursuant  to  section  248  of  the  National 
Housing  Act,  notwithstanding  otherwise 
applicable  requirements  related  to 
marketability  of  title,  if  the  mortgage 
meets  the  requirements  of  this  subpart 
as  modified  by  this  section.  Mortgage 
insurance  on  cooperative  shares  is  not 
authorized  under  this  section. 

(a)  Exemptions.  (1)  The  provisions  of 
Subparts  1. 1,  and  M  of  Part  200.  and 
§  203.30,  shall  not  apply  to  approval  of 
mortgagors  for  mortgages  insured  under 
this  section  if  the  Indian  tribe  to  which 
the  prospective  mortgagor  belongs  is 
subject  to  the  Indian  Civil  Rights  Act. 

(2)  In  the  case  of  an  Indian  tribe 
which  is  not  subject  to  the  Indian  Civil 
Rights  Act.  the  authorities  cited  in 
paragraph  {a)(l)  of  this  section  shall 
apply,  but  any  preference  in  the  tribe's 
approval  of  the  sale  or  assumption  of  a 
lease  and  mortgage  under  this  section  in 
favor  of  an  eligible  Indian  over  a  non- 
Indian  shall  not  be  considered  to  be  a 
violation  of  Subpart  I,  J  or  M. 

(b)  Eviction  procedures.  Before  HUD 
will  issue  any  commitment  to  insure  a 
mortgage  on  Indian  land,  the  tribe 
having  jurisdiction  over  such  property 
must  certify  to  the  HUD  Field  Office  that 
it  has  adopted  and  will  enforce 
procedures  for  eviction  of  defaulted 
mortgagors  where  the  insured  mortgage 
has  been  foreclosed. 

(1)  Enforcement.  If  HUD's  Field  Office 
Manager  determines  that  the  tribe  has 
failed  adequately  to  enforce  its  eviction 
procedures.  HUD  will  cease  issuing 
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commitments  for  the  insurance  of 
mortgages  to  tribal  members.  Adequate 
enforcement  is  demonstrated  where 
prior  evictions  have  occurred  within  60 
days  after  the  date  of  the  notice  by  HUD 
that  foreclosure  was  completed. 

(2)  Review.  If  HUD's  Field  Office 
Manager  ceases  issuing  commitments  to 
insure  in  accordance  with  paragraph 
(b)(1).  above.  HUD  will  notify  the  tribe 
of  the  reasons  for  such  action  and  that 
the  tribe  may,  within  60  days  after 
notification  of  HUD's  action,  file  a 
written  appeal  with  the  Field  Office 
Manager.  Within  60  days  after 
notification  of  an  adverse  decision  by 
the  Field  Office  Manager,  the  tribe  may 
file  a  written  request  for  review  with  the 
Regional  Administrator.  Upon 
notification  of  an  adverse  decision  by 
the  Regional  Administrator,  the  tribe 
has  60  additional  days  to  file  an  appeal 
with  the  Secretary.  The  determination  of 
the  Secretary  shall  be  final,  but  the  tribe 
may  resubmit  the  issue  to  the  Secretary 
for  review  at  any  subsequent  time  if 
new  evidence  or  changed  circumstances 
warrant  reconsideration.  (Any  other 
administrative  actions  determined  to  be 
necessarv  to  debar  a  tribe  from 
participating  in  this  program  will  be 
subject  to  the  formal  debarment 
procedures  contained  in  24  CFR  Part  24.) 

(c)  Approval  of  Lease  and  Mortgage. 
The  lease  and  mortgage  must  be  on 
forms  prescribed  by  HUD.  Before  HUD 
will  insure  any  mortgage  under  this 
section,  the  mortgagee  must 
demonstrate  that  the  Bureau  of  Indian 
Affairs,  U.S.  Department  of  the  Interior, 
has  approved  both  the  lease  and 
mortgage. 

(d)  Construction  advances.  The 
Commission  may  issue  a  commitment 
for  the  insurance  of  advances  made 
during  construction.  The  Commissioner 
will  insure  advances  made  by  the 
mortgagee  during  construction  if  all  of 
the  following  conditions  are  satisfied: 

(1)  The  mortgage  shall  be  a  first  lien 
on  the  leasehold: 

(2)  The  mortgagor  and  the  mortgagee 
execute  a  building  loan  agreement, 
approved  by  the  Commissioner,  setting 
forth  the  terms  and  conditions  under 
which  advances  will  be  made: 

(3)  The  advances  are  made  only  as 
provided  in  the  commitment; 

(4)  The  principal  amount  of  the 
mortgage  is  held  by  the  mortgagee  in  an 
interest  bearing  account,  trust,  or 
escrow  for  the  benefit  of  the  mortgagor, 
pending  advancement  to  the  mortgagor 
or  to  his  or  her  creditors  as  provided  in 
the  loan  agreement: 

(5)  The  mortgage  shall  bear  interest  on 
the  amount  advanced  to  the  mortgagor 
or  to  his  or  her  creditors  and  on  the 


amount  held  in  an  account  or  trust  for 
the  benefit  of  the  mortgagor,  and 

(6)  The  Secretary  had  determined  that 
no  feasible  financing  alternative  is 
available. 

(e)  Assumption  or  sale  of  leasehold. 
The  form  of  lease  must  contain  a 
provision  requiring  tribal  consent  before 
any  assumption  of  an  existing  lease, 
except  where  title  to  the  leasehold 
interest  is  obtained  by  the  Secretary 
through  foreclosure  of  the  insured 
mortgage.  A  mortgagee  other  than  the 
Secretary  must  obtain  tribal  consent 
before  obtaining  title  through  a 
foreclosure  sale.  Tribal  consent  must  be 
obtained  on  any  subsequent  transfer 
from  the  purchaser,  including  the 
Secretary,  at  foreclosure  sale.  The  lease 
may  not  be  terminated  by  the  lessor 
without  HUD's  approval  while  the 
mortgage  is  insured  or  held  by  the 
Secretary. 

(f)  First  lien.  The  first  lien  requirenient 
under  this  part  is  implemented  where 
the  mortgage  is  filed  in  the  State 
recording  system  and  is  a  first  Hen 
under  that  system,  even  though  the 
leasehold  interest  securing  the  mortgage 
is  located  on  Indian  land  and  filed  with 
Bureau  of  Indian  Affairs.  U.S. 
Department  of  the  Interior.  Any  tribal 
government  whose  courts  have 
jurisdiction  to  hear  foreclosures  must 
also  (1)  enact  a  law  sastisfactory  to  the 
Commissioner  providing  for  the 
satisfaction  of  FHA-insured  and 
Secretary-held  mortgages  before  other 
obligations  other  than  tribal  leasehold 
taxes  against  the  property  assessed 
after  the  property  is  mortgaged)  are 
satisfied:  or  (2)  enact  a  law  providing 
that  State  law  shall  determine  the 
priority  of  liens  against  the  property. 

(g)  Definitions.  As  used  in  this  section 
and  elsewhere  in  this  part,  the  term: 

(1)  "Indian"  means  and  individual 
member  of  any  Indian  tribe  and  that 
member's  family. 

(2)  "Indian  land"  means  trust  or 
otherwise  restricted  land  (i)  as  defined 
by  the  Secretary  of  the  Interior,  over 
which  an  Indian  tribe  is  recognized  by 
the  United  States  as  having 
governmental  jurisdiction;  (ii)  held  in 
trust  for  the  benefit  of  any  Indian  tribe 
or  individual  or  held  by  any  Indian  tribe 
or  individual  subject  to  a  restriction  by 
the  United  States  against  alienation;  or 
(iii)  acquired  by  Alaska  natives  under 
the  Alaska  Native  Claims  Settlement 
Act  or  any  other  land  acquired  by 
Alaska  natives  pursuant  to  statute  by 
virtue  of  their  unique  status  as  Alaska 
natives. 

(3)  "Indian  tribe"  means  any  Indian  or 
Alaska  native  tribe,  band,  nation,  or 
other  organized  group  or  community  of 
Indians  or  Alaska  natives  recognized  as 


eligible  for  the  services  provided  to 
Indians  or  Alaska  natives  by  the 
Secretary  of  the  Interior  because  of  its 
status  as  such  an  entity,  or  that  is  an 
eligible  recipient  under  chapter  67  of 
title  31.  United  States  Code. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0340) 

5.  Section  203.350  is  revised  to  read  as 
follows: 

§  203.350    Assignment  of  defaulted 
mortgag*. 

(a)  In  general.  The  Commissioner  may 
approve  the  assignment  to  the 
Commissioner  of  any  mortgage  covering 
a  one-  to  four-family  residence  if  the 
Commissioner  finds  that  the  default  was 
caused  by  circumstances  beyond  the 
mortgagor's  control. 

(b)  Assignments  pursuant  to  section 
248.  National  Housing  Act. 
Notwithstanding  the  provisions  of 
paragraph  (a),  the  Commissioner  shall, 
upon  application  by  the  mortgagee, 
approve  the  assignment  to  the 
Commissioner  of  any  mortgage  insured 
pursuant  to  section  248  of  the  National 
Housing  Act  (see  §  203.43h)  where  the 
mortgagor  has  been  in  default  for  more 
than  90  days.  The  mortgagee  may  not 
request  the  Commissioner  to  accept  an 
assignment  until  the  mortgagee  has 
submitted  documents  to  the 
Commissioner  showing  that  the 
requirements  of  §  203.604  have  been 
met.  HUD  shall  then  notify  the 
mortgagee  of  its  approval  of  the 
mortgagee's  actions  under  S  203.604  and 
that  the  mortgagee  may  assign  the 
mortgage  to  the  Secretary,  or  HUD  will 
specify  what  further  action  the 
mortgagee  must  take  to  meet  the 
requirements  of  §  203.604. 

(The  information  collection  requirements  in 
paragraph  (b)  are  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2502-0169) 

6.  Part  203  is  amended  by  adding  a 
new  undesignated  center  heading  and  a 
new  S  203.436.  to  read  as  follows: 

Mortgages  on  Property  Located  on 

Indian  Land 

§203.43«    Mortgages  on  Indian  land 
Insured  pursuant  to  section  248  of  the 
National  Housing  Act 

(a)  Exemptions.  The  provisions  of 

§  203.366  shall  not  apply  to  mortgages 
insured  pursuant  to  section  248  of  the 
National  Housing  Act. 

(b)  Claim  Pmcedure.  In  addition  to 
other  actions  which  the  mortgagee  may 
take  pursuant  to  this  subpart  in  order  to 
receive  insurance  benefits,  a  mortgagee 
shall  be  entitled  to  receive  such  benefits 
on  a  mortgage  insured  under  {  203.43h 


when  (1)  the  mortgagor  is  more  than  90 

days  in  default:  (2)  the  mortgagee  has 

submitted  appropriate  documentation  to 

the  Secretary  in  accordance  with 

S  203.350(b);  and  (3)  the  Secretary  has 

approved  the  assignment  of  the 

mortgage. 

(c)  Foreclosure  by  Secretary.  Subject 
to  consideration  of  forbearance  in 
accordance  with  §  203.664.  the  Secretary 
may  initiate  foreclosure  proceedings 
with  respect  to  any  mortgage  acquired 
under  this  section  in  a  tribal  court,  a 
court  of  competent  jurisdiction  or 
Federal  district  court.  If  the  mortgagor 
remains  on  the  property  following 
foreclosure,  the  Secretary  may  seek  an 
eviction  order  from  the  court  hearing  the 
foreclosure  action. 

7.  Section  203.804  is  amended  by 
revising  paragraph  (b)  and  by  adding  a 
new  paragraph  (e).  to  read  as  follows: 

S  203.604    Contact  witti  ttM  mortgagor. 
«         •         •         •         * 

(b)  The  mortgagee  must  have  a  face- 
to-face  interview  with  the  mortgagor,  or 
make  a  reasonable  effort  to  arrange 
such  a  meeting,  before  three  full  monthly 
installments  due  on  the  mortgage  are 
unpaid.  If  default  occurs  in  a  repayment 
plan  arranged  other  than  during  a 
personal  interview,  the  mortgagee  must 
have  a  face-to-face  meeting  with  the 
mortgagor,  or  make  a  reasonable 
attempt  to  arrange  such  a  meeting, 
within  thirty  days  after  such  default  and 
at  least  thirty  days  before  foreclosure  is 
commenced,  or  thirty  days  before 
assignment  is  requested  if  the  mortgage 
is  insured  pursuant  to  section  248  of  the 

National  Housing  Act. 
*        •        *        «        * 

(e)(1)  For  mortgages  insured  pursuant 
to  section  248  of  the  National  Housing 
Act.  the  provisions  of  paragraphs  (b).  (c) 
and  (d)  of  this  section  are  applicable, 
except  that  a  face-to-face  meeting  with 
the  mortgagor  is  required,  and  a 
reasonable  effort  to  arrange  such  a 
meeting  shall  include  at  least  one  trip  to 
see  the  mortgagor  at  the  mortgaged 
property,  notwithstanding  that  such 
property  is  more  than  200  miles  from  the 
mortgagee,  its  servicer,  or  a  branch 
office  of  either.  In  addition,  the 
mortgagee  must  document  that  it  has 
made  at  least  one  telephone  call  to  the 
mortgagor  for  the  purpose  of  trying  to 
arrange  a  face-to-face  interview.  The 
mortgagee  may  appoint  an  agent  to 
perform  its  responsibilities  under  this 
paragraph. 

(2)  The  mortgagee  must  also  (i)  inform 
the  mortgagor  that  HUD  will  make 
information  regarding  the  status  and 
payment  history  of  the  mortgagors  loan 
available  to  local  credit  bureaus  and 
prospective  creditors;  (ii)  inform  the 


mortgagor  of  other  available  assistance, 
if  any;  (iii)  notify  the  mortgagor  that  if 
the  mortgage  remains  in  default  for  more, 
than  90  days,  the  mortgagee  shall 
request  the  Secretary  to  accept  an 
assignment  of  the  mortgage;  (iv)  notify 
the  mortgagor  of  the  qualifications  for 
forbearance  relief  from  the  mortgagee,  if 
any,  and  that  forbearance  relief  may  be 
available  from  the  Secretary  if  the 
mortgage  is  assigned:  and  (v)  inform  the 
mortgagor  of  the  names  and  addresses 
of  HUD  officials  to  whom  further 
communications  may  be  addressed. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-^340) 

8.  Part  203  is  amended  by  adding  a 
new  undesignated  center  heading  a  new 
§  203.664  to  read  as  follows: 

Forbearance  Relief  on  Property  Located 
on  Indian  Land 

§  203.664    FortMarance  relief  on  Indian 
land  insured  pursuant  to  section  248  of  the 
National  Housing  Act 

The  provisions  of  §§203.650  through 
203.660  shall  not  apply  to  mortgages 
insured  pursuant  to  section  248  of  the 
National  Housing  Act  {see  §  203.43h)  if 
the  mortgagee  assigns  the  mortgage  in 
accordance  with  §  203.350(b). 

(a)  Forbearance  relief  (1)  The 
Secretary  will  make  forbearance  relief 
available  to  a  mortgagor  when  the 
mortgage  has  been  insured  pursuant  to 
section  248  of  the  National  Housing  Act 
where  the  mortgage  is  assigned  if: 

(i)  The  mortgagor  does  not  own  other 
property  subject  to  a  mortgage  insured 
or  held  by  the  Secretary  except  where 
the  income  from  such  other  property  is 
the  mortgagor's  principal  source  of  ' 
income; 

(ii)  The  mortgagor's  default  has  been 
caused  by  circumstances  beyond  the 
mortgagor's  control  which  render  the 
mortgagor  unable  to  correct  the 
delinquency  within  a  reasonable  time  or 
make  full  mortgage  payments; 

(iii)  There  is  a  reasonable  prospect 
that  the  mortgagor  will  be  able  to 
resume  full  mortgage  payments  after  a 
period  of  reduced  or  suspended 
payments  not  to  exceed  36  months  and 
will  be  able  to  pay  the  mortgage  in  full 
by  its  maturity  date  as  extended,  if 
necessary,  by  up  to  ten  years: 

(iv)  The  mortgagor  and  mortgagee 
furnish  the  Secretary  all  the  information 
requested  to  assist  in  a  preliminary 
determination  of  whether  or  not  to 
forbear  within  15  days  of  the  date  of  the 
Secretary's  request. 

(v)  The  property  is  the  mortgagor's 
principal  place  of  residence.  This 
criterion  may  be  waived  by  the 
Secretary  if  the  property  has  been 
leased  or  rented  and  the  rental  income 


has  been  applied  to  the  mortgage 
delinquency  or  to  effect  repairs 
necessary  to  maintain  the  properly  in  a 
safe  and  habitable  condition  or  if  such 
waiver  is  determined  to  be  in  the  best 
interests  of  the  Department. 

(2)  The  Secretary  will  not  forbear 
where: 

(i)  The  mortgaged  property  has  been 
abandoned  or  vacant  for  more  than  60 
days; 

(ii)  The  mortgagor,  after  being  cleariy 
advised  of  the  options  available  for 
relief,  has  clearly  stated  in  writing  that 
he  or  she  has  no  intention  of  fulfilling 
his  or  her  obligation  under  the  mortgage; 
or 

(iii)  The  mortgagor  owns  two  or  more 
properties  occupied  by  tenants  who  are 
paying  rent,  and  the  rental  income  from 
the  property  under  review  is  not  being 
applied  to  the  mortgage  on  that 
property. 

(3)(i)  If  after  review  of  the  documents, 
the  Secretary  determines  forbearance 
should  not  be  approved,  the  Secretary 
will  notify  the  mortgagor  of  the  reasons 
for  the  determination  and  will  advise 
the  mortgagor  that  he  or  she  may 
request  further  consideration.  The 
mortgagor  may  present  additional 
information  or  argument  by  mail  or  by 
telephone  within  15  days  of  the  notice 
or.  alternatively,  the  mortgagor  shall  be 
entitled  to  present  such  information  or 
argument  in  person  at  a  conference 
which  must  be  held  within  25  days  of 
the  notice; 

(ii)  The  conference  provided  in 
paragraph  (3)(i)  shall  be  conducted  by 
the  Secretary's  representative  and  shall 
not  be  an  adversary  proceeding  or 
subject  to  formal  rules  of  evidence.  The 
mortgagor  may  be  represented  by  an 
attorney  or  other  representative  and 
may  call  witnesses  and  present  oral  and 
documentary  information.  However,  the 
Secretary's  representative  may  not 
compel  the  attendance  of  witnesses  or 
pay  expenses  of  witnesses  called  by  the 
mortgagor  or  on  the  mortgagor's  behalf. 
Cumulative,  repetitious  or  immaterial 
arguments  or  materials  shall  not  be 
presented.  The  mortgagor  shall  be 
permitted  to  examine  the  material  on 
which  the  Secretary's  preliminary 
negative  decision  is  based  at  or  before 
the  conference.  The  conference  shall  be 
held  at  the  HUD  ofi^ice  or  at  a  mutually 
convenient  place;  and 

(iii)  The  Secretary  shall  promptly 
advise  the  mortgagor  of  the  final 
decision  in  writing.  If  the  Secretary 
determines  not  to  forbear,  the  mortgagor 
shall  also  be  advised  of  the  findings  and 
the  specific  criteria  not  met  by  the 
mortgagor. 


JM  I 
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(4)(i)  All  time  limits  provided  in  this 
subsection  shall  be  deemed  to  be 
calendar  days  unless  otherwise 
expressly  stated.  When  the  last  day  for 
taking  the  required  action  fails  on  a 
Saturday.  Sunday  or  legal  holiday,  the 
last  day  for  taking  such  action  shall  be 
the  next  following  regular  working  day. 

(ii)  If  a  mortgagor  fails  to  take 
required  action  with  the  time  limits 
specified  in  this  section  he  or  she 
thereby  loses  his  or  her  right  to  further 
consideration  for  forbearance  relief. 

PART  204— COINSURANCE 

8.  The  authority  citation  for  Part  204  is 
revised  to  read  as  set  forth  below  and 
any  citation  following  any  section  in 
Part  204  is  removed: 

Authority:  Sees.  244  and  211,  National 
Housing  Act  (12  U.&C  1715Z-9  and  1715b): 
sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 


JM  I 


§204.1    [Amended] 

9.  Section  204.1  is  amended  by  adding, 
in  the  list  of  excepted  provisions, 
immediately  after  "203.43b    Eligibility 
of  mortgages  covering  housing  intended 
for  seasonal  occupancy.",  the  following: 
***** 

Sec 

***** 

203.43h  Etigibility  of  mortgages  on  Indian 
land  insured  pursuant  to  section  248  of 
the  National  Housing  Act. 

***** 

10.  Section  204.400  is  revised  to  read 
as  follows: 

§  204.400    Cross-reference. 

All  of  the  provisions  of  Subpart  C, 
Part  203  of  this  chapter  concerning  the 
responsibilities  of  servicers  of 
mortgages  insured  under  section  203(b) 
of  the  National  Housing  Act  apply  to 
mortgages  covering  one-  to  four-family 
dwellings  to  be  insured  under  section 
203(b)  pursuant  to  the  coinsurance 
authority  of  section  244  of  the  National 
Housing  Act,  except  that  S  203.502(a). 
§§203.650  through  203.660.  and  §  203.664 
of  this  chapter  shall  not  apply  during  the 
period  of  coinsurance. 

PART  220— URBAN  RENEWAL 
MORTGAGE  INSURANCE  AND 
INSURED  IMPROVEMENT  LOANS 

11.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  Sees.  207.  211.  220.  National 
Housing  Act  (12  U.S.C.  1713. 1715b,  1715k)-. 
sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

§220.1    [Amended) 

12.  Section  220.1(a)  is  amended  by 
adding,  in  the  list  of  excepted 


provisions,  immediately  after  "203.42 
Rental  properties.",  the  following: 


Sec. 

***** 

203.43h  Eligibility  of  mortgages  on  Indian 
land  insured  pursuant  to  section  248  of 
the  National  Housing  Act. 


§  220.251    [Amended] 

13.  Section  220.251(a)  is  amended  by 
adding  at  the  end  of  the  list  of  excepted 
provisions  the  following: 

***** 

***** 

203.438  Mortgages  on  Indian  land  insured 
pursuant  to  section  248  of  the  National 
Housing  Act. 

14.  Section  220.900  is  revised  to  read 

as  follows: 

§  220.900    Cross-reference. 

All  of  the  provisions  of  Subpart  C 
Part  203  of  this  chapter  concerning  the 
responsibilities  of  services  of  mortgages 
insured  under  section  203  of  the 
National  Housing  Act  apply  to 
mortgages  covering  1-  to  11-family 
dwellings  insured  under  section  220  of 
the  National  Housing  Act,  except 
§  203.664. 

PART  221- LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

15.  The  authority  citation  for  Part  221 
continues  to  read  as  follows: 

Authority:  Sees.  211.  221,  National  Housing 
Act,  (12  U.S.C.  1715b.  17151):  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act,  (42  U.S.C.  3535(d)). 

§221.1    [Amended] 

16.  Section  221  .l(a]  is  amended  by 
adding,  in  the  list  of  excepted 
provisions,  immediately  after  "203.42 
Rental  properties.",  the  following: 

***** 

Sec. 

***** 

203.43    Eligibility  of  mortgages  on  Indian 
land  insured  pursuant  to  section  248  of 
the  National  Housing  Act. 


§  221.251    (Amended] 

17.  Section  221.251(a)  is  amended  by 
adding  to  the  end  of  the  list  of  excepted 
provisions,  the  following: 


Sec 

***** 

203.438  Mortgages  on  Indian  land  insured 
pursuant  to  section  248  of  the  National 
Housing  Act. 

18.  Section  221.800  is  revised  to  read 
as  follows: 

§  221.800    Cross-reference. 

All  of  the  provisions  of  Subpart  C, 
Part  203  of  this  chapter  concerning  the 
responsibilities  of  servicers  of 
mortgages  insured  under  section  203  of 
the  National  Housing  Act  apply  to 
mortgages  Governing  one-  to  four-family 
dwellings  insured  under  section  221  of 
the  National  Housing  Act,  except 
§  203.664. 

PART  222— SERVICEMEN'S 
MORTGAGE  INSURANCE 

19.  The  authority  citation  for  Part  222 
is  revised  to  read  as  set  forth  below  and 
any  citation  following  any  section  in 
Part  222  is  removed: 

Authority:  Sees.  211.  222.  National  Housing 
Act  (12  U.S.C.  1715b,  1715m);  sec  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535ld)). 

§  222.1    [Amended) 

20.  Section  222.1  is  amended  by 
adding  in  the  list  of  excepted  provisions, 
immediately  after  "203.38  Location  of 
dwelling",  the  following: 


***** 

203.43h  Eligibility  of  mortgages  on  Indian 
land  insured  pursuant  to  section  248  of 
the  National  Housing  Act. 


§222.251    [Amended] 

21.  Section  222.251(a)  is  amended  by 
adding  in  the  list  of  excepted  provisions, 
immediately  after  "203.425  Finality  of 
determination",  the  following: 
***** 

***** 

203.438    Mortgages  on  Indian  land  insured 
pursuant  to  §  248  of  the  National  Housing 
Act. 

***** 

22.  Section  222.400  is  revised  to  read 
as  follows: 

§  222.400    Cross-reference. 

All  of  the  provisions  of  Subpart  C 
Part  203  of  this  chapter  concerning  the 
responsibilities  of  servicers  of 
mortgages  insured  under  section  203  of 
the  National  Housing  Act  apply  to 
mortgages  insured  under  section  222  of 
the  National  Housing  Act,  except 
§  ^03.664. 


PART  226— ARMED  SERVICES 
HOUSING— CIVILIAN  EMPLOYEES 
I  SEC.  8091 

23.  The  authority  citation  for  Part  226 
is  revised  to  read  as  set  forth  below  and 
any  citation  following  any  section  in 
Part  226  is  removed: 

Authority:  Sees.  211,  807,  809,  National 
Housing  Act  (12  U.S.C.  1715b,  1748f,  1748h-l); 
sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]). 

§226.1    [Amended] 

24.  Section  226.1(a)  is  amended  by 
adding,  in  the  list  of  excepted 
provisions,  immediately  after  "203.43a 
Eligibility  of  housing  in  declining  urban 
areas",  the  following: 
***** 

Sec. 

.  *  *  *  * 

203.43h  Eligibility  of  mortgages  on  Indian 
land  insured  pursuant  to  section  248  of  the 
National  Housing  Act. 


Authority:  Sees.  211,  807,  810.  of  ihn 
National  Housing  Act  (12  U.S.C.  1715b,  1748f, 
1748h-z):  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

§227.501    I  Amended  I 

28.  Section  227.501(b)  is  amended  by 
adding,  in  the  list  of  excepted 
provisions,  immediately  after  "203.43a 
Eligibility  of  housing  in  declining  urban 
areas",  the  following: 
***** 

Sec. 

.  «  ♦  *  • 

203.43h  Eligibility  of  mortgages  on  Indian 
land  insured  pursuant  to  section  248  of  the 
National  Housing  Act. 

***** 

§227.751    [Amended] 

29.  Section  227.751(a)  is  amended  by 
adding  in  the  list  of  excepted  provisions, 
immediately  after  "203.425  Finality  of 
determination,"  the  following: 


§  226.251    [Amended] 

25.  Section  226.251(a)  is  amended  by 
adding  in  the  list  of  excepted  provisions, 
immediately  after  "203.425,  Finality  of 
determination,"  the  following: 
***** 

Sec 

*  *  «  « 

203.438  Mortgages  on  Indian  land  insured 
pursuant  to  section  248  of  the  National 
Housing  Act. 
.  *  *  *  • 

26.  Section  226.300  is  revised  to  read 
as  follows: 

§  226.300    Cross-reference. 

All  of  the  provisions  of  Subpart  C, 
Pari  203  of  this  chapter  concerning  the 
responsibilities  of  servicers  of 
mortgages  insured  under  section  203  of 
the  National  Housing  Act  apply  to 
mortgages  insured  under  section  220  of 
the  National  Housing  Act,  except 
§  203.664. 

PART  227— ARMED  SERVICES 
HOUSING— IMPACTED  AREAS  [SEC. 
810] 

27.  The  authority  citation  for  Pari  227 
is  revised  to  read  as  set  forth  below  and 
any  citation  following  any  section  in 
Part  227  is  removed: 


Sec. 
***** 

203.438  Mortgages  on  Indian  land  insured 
pursuant  to  section  248  of  the  National 
Housing  Act. 
*         •         *         •         * 

30.  Section  227.800  is  revised  to  read 
as  follows: 

§  227.800    Cross-reference. 

All  of  the  provisions  of  Subpart  C, 
Part  203  of  this  chapter  concerning 
mortgages  insured  under  section  203  of 
the  National  Housing  Act  apply  to 
mortgages  insured  under  section  810  of 
the  National  Housing  Act,  except 
§  203.664. 

PART  237— SPECIAL  MORTGAGE 
INSURANCE  FOR  LOW  AND 
MODERATE  INCOME  FAMILIES 

31.  The  authority  citation  for  Part  237 
is  revised  to  read  as  set  forth  below  and 
any  citation  following  any  section  in 
Part  237  is  removed: 

Authority:  Sees.  203,  211.  237.  National 
Housing  Act  (12  U.S.C.  1709. 1715b.  1715z-2): 
sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

32.  Section  237.5  is  revised  to  read  as 
follows: 

§  237.5    Cross-reference. 

To  be  eligible  for  insurance  under  this 
subpart,  a  mortgage  shall  meet  all  of  the 


eligibility  requirements  for  insurance 
under  Pari  203,  Subpart  A  of  this 
chapter,  except  §  203.51:  or  under  Part 
220,  Subpart  A  of  this  chapter;  Part  221. 
Subpart  A  of  this  chapter:  or  under  Part 
234,  Subpart  A  of  this  chapter,  except 
that  in  addition  to  meeting  such 
eligibility  requirements,  the  mortgage 
shall  comply  with  the  special 
requirements  of  this  subpart.  Mortgages 
and  loans  processed  under  the  Direct 
Endorsement  program  set  forth  in 
§  200.163,  or  mortgages  on  Indian  land 
insured  pursuant  to  section  248  of  the 
National  Housing  Act  shall  not  be 
eligible  under  this  part. 

PART  240— MORTGAGE  INSURANCE 
ON  LOANS  FOR  FEE  TITLE  PURCHASE 

33.  The  authority  citation  for  Part  240 
is  revised  to  read  as  set  forth  below  and 
any  citation  following  any  section  in 
Part  240  is  removed: 

Authority:  Sees.  211,  240,  National  Housing 
Act  (12  U.S.C.  1715b,  1715Z-5);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

§  240.1    [Amended] 

34,  Section  240,1  is  amended  by 
adding,  in  the  list  of  excepted 
provisions,  immediately  [jefore  "203.45 
Eligibility  of  graduated  payment 
mortgages",  the  following: 


Sec. 

*  •  •  *  ♦ 

203.43h  Eligibility  of  mortgages  on  Indian 
land  insured  pursuant  to  section  248  of  the 
National  Housing  Act. 
.         *         •         *         * 

35.  Section  240.400  is  revised  to  read 
as  follows: 
§  240.400    Cross-reference. 

All  of  the  provisions  of  Subpart  C, 
Part  203  of  this  chapter  covering 
mortgages  insured  under  section  203  of 
the  National  Housing  Act  shall  apply  to 
loans  for  the  purchase  of  the  fee  simple 
title  to  property  which  are  insured  under 
section  240  of  the  National  Housing  Act, 
except  §  203.664. 

Dated;  )une  9.  1986. 
Silvio  |.  DeBartolomeis, 
General  Deputy  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 
Commissioner 
IFR  Doc.  86-13533  Filed  6-13-86;  8:45  am) 
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Jon.  1. 

1986 

10.00 

Jon.  1. 

1986 

18.00 

Jan.  1, 

1986 

20.00 

Apr.  1. 

1985 

14.00 

Apr.l. 

1985 

12.00 

Apr.  1, 

1985 

19.00 

Apr.l. 

1985 

7.00 

Apr.l. 

1985 

21.00 

Apr.l. 

1915 

10.00 

Apr.l, 

1986 

16.00 

Apr.l. 

1985 

18.00 

Apr.l. 

1985 

9.00 

Apr.l. 

1985 

14.00 

Apr.l. 

1986 

16.00 

Apr.l, 

1986 

6.00 

Apr.l. 

1986 

25.00 

Apr.l. 

1986 

16.00 

Apr.l. 

1985 

7.50 

Apr.l, 

1986 

10.00 

Apr.l. 

1985 

5.50 

Apr.l. 

1985 

2100 

Apr.l. 

1985 

14.00 

Apr.l. 

1985 

11.00 

Apr,  1. 

1985 

19.00 

Apr.l. 

1985 

8.50 

Apr.l. 

1986 

13.00 

Apr.l. 

1985 

12.00 

Apr.l. 

1986 

18.00 

Apr.l, 

1985 

21.00 

Apr   1. 

1985 

12.00 

Apr.l, 

1985 

13.00 

Apr.l. 

1986 

15.00 

Apr.l. 

1985 

12.00 

«Apr.  1. 

1984 

11.00 

Apr.l, 

1985 

22.00 

Apr.l, 

1985 

22.00 

Apr.l 

1985 

15.00 

Apr.l 

1985 

13.00 

Apr.l 

1986 

18.00 

Apr.l 

1985 

11.00 

Apr.l 

1985 

8.00 

'Apr.l 

1980 

4.75 

Apr.l 

1906 

18.00 

Apr.l 

1985 

13.00 

Apr.l 

1985 

1600 

Julyl 

1985 

11.00 

July  1 

1985 

5.00 

Julyl 

1985 

19.00 

Julyl 

.1985 

7.00 

Julyl 

.  1985 

21.00 

Julyl 

.  1985 

5.50 

'July  1 

,1984 

20.00 

Julyl 

.  1985 

16.00 

Julyl 

.  1985 

6.00 

Julyl 

.  1985 

13.00 

Julyl 

.  1985 

8.50 

Julf  1 

.1985 

11.00 

Julyl 

,  1985 

15.00 


Title 

32  Parts: 

1-39.  Vol.  I 

1-39.  Vol.  N "  W 

1-39,  Vol.  M » 18W 

1-189 -• 13.00 

190-399 ~ l*-*> 

400-629 15.00 

630-699 "W 

700-799 '5.00 

800-999 '50 

1000-End 

33  Parts: 

1-199 

200-End , •"•• 

34  Parts: 

1-299 

300-399 - 

400-End 

35 

36  Parts: 

1-199 

200-End 

37 


Price       Revision  Dste 


5.50 

20.00 
14.00 

15.00 
8.50 

18.00 
7.00 

9.00 

14.00 

9.00 


♦  July  1,  1984 
♦July  1.  1984 

♦  July  1,  1984 
July  1,  1985 
July  1.  1985 
July  1,  1985 

sjuly  1,  1984 
July  1,  1985 
July  1,  1985 
July  1.  1985 


38  Parts:  ^ 

0-17 - '600 

ie-«nd ' '  «> 

39  '50 


40  Parts: 

1-51 

52 

53-80 

81-99 

100-149. 


16.00 

21.00 

23.00 

18.00 

"■■■"■■■■ ;. 18.00 

150-189 '3  00 

190-399 - "00 

400-424 '♦00 

425-699 '3  00 

700^ - «00 

41  Chapttrs: 

1,  1-1  to  1-10 '300 

1,  1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3-6 

7 

8 

9 - - 


10-17.. 


14.00 

6.00 

4.50 

13.00 

9.50 

18.  Vol.  I.  Pont  1-5 •  —     '3  00 

18.  Vol  M.  Parts  6-19 '3  00 

18.  Vol.  «.  Ports  20-52 - '3  00 

19-100 -••• '300 

1-100 '50 

19.00 

8.50 


101 
102-200 


201-&id 5.50 


42  Parts: 

1-60 

61-399 

400-429... 
430-End 

43  Parts: 
1-999 


12.00 

7.00 

16.00 

11.00 

10.00 


Julyl 
Julyl 


1985 
1985 


July  1,  1985 
July  1.  1985 
July  1,  1985 
July  1,  1985 

July  1,  1985 
July  1.  1985 
July  1.  1985 

Julyl,  1985 
July  1,  1985 
July  1, 1985 

July  1,  1985 
July  1,  1985 
July  1,  1985 
July  1,  1985 
July  1,  1985 
July  1.  1985 
July  1,  1985 
July  1.  1985 
July  1.  1985 
July  1.  1985 

•Julyl,  1984 

0  July  1,1984 

»July  1,  1984 

»July  1,  1984 

'July  1,1984 

^Mi\.  1984 

sjuly  1,  1984 

■July  1.  1984 

»July  1.  1984 

»July  1,  1984 

■'Julyl,  1984 

July  1,  1985 

July  1.  1985 

July  1,  1985 

July  1,  1985 

Oct.  1,  1985 
Od.  1,  1985 
Oct.  1,  1985 
Oct.  1,  1985 

Oct.  1,  1985 


Title 

1000-3999 - '8  00 

4000-tnd 8.50 

AA  13.00 


45  Parts: 

1-199 

200-499... 
500-1199. 
1200-End.. 


10.00 
7.00 

13.00 
9.00 


46  Parts: 

1-40 

41-69 

70-89 

90-139 

140-155 ,^^ 

156-165 '000 

166-199 '?? 

200-499 

500-End -" 


10.00 

10.00 

5.50 

9.00 

8.50 


15.00 
7.50 


47  Parts: 

0-19 

20-69 

70-79........ 

80-tnd 


13.00 
21.00 
13.00 
18.00 


48  Chapters: 

1  (Ports  1-51) \l^ 

1  (Ports  52-99)...- 

2 

3-6 

7-14 

15-End - 


12.00 
15.00 
13.00 
17.00 
17.00 


Revision  Date 

Oct.  1.  1985 
Oct.  1,  1985 
Oct   1.  1985 

Oct.  1,  1985 
Oct.  1.  1985 
Oct.  1.  1985 
Oct.  1.  1985 

Ocl.  1,  1985 
Oct.  1,  1985 
Oct.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1.  1985 
Od.  1,  1985 
Od.  1,  1985 

Od.  1.  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 

Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 


Od.  1 
Od.  1 


1985 
1985 


49  Parts: 

1-99 

100-177 

178-199 " 

200-399 •• 

400-999 

1000-1199 

'200-1299 

1300-fed 2" 


7.00 
19.00 
15.00 
13.00 
16.00 
13.00 
13.00 


50  Parts: 

1-199 

200-End 


11.00 
19.00 


Od.  1, 1985 
Nov.  1,  1985 
Mov.  1.  1985 
Od.  1.  1985 
Od.  1.  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1.  1985 

Od.  1,  1985 
Od.  1.  1985 

Jon.  1.  1986 


(TR  Index  and  Findmgs  Aids ••••■   "00 

Complete  1986  CFR  set 595.00 

Mierofidie  CFR  Edition, 

Complete  set  (one-time  mailing) •».» 

Complete  set  (one-time  moiling) 'KW 

Subscription  (moiled  os  issued) ,« 

Individual  copies 3.75 

'  Ho  (Wiemfcuents  to  Ihij  voiwiie  wwt  vnmiqmi  *iri«g  ^mptnodttf 

31.  1985  The  OK  vokimt  lisuwl  «  o(  Apr   1    1980.  stiooW  b»  r*«<»d  ,o-.  ^  u«rA 

iNc<»n««>n«ititcrt«*i»k<m«w«r»proH«it90«td(turingtt«p>io<l*pr    1,  19M  »o  Mar* 
1985  Tht  cm  vokime  «JU«1  OS  o(  Apr    1.  1984.  ihoiMd  iw  r»>an*d 
'No  cnwdmwtJ  lo  rtio  vokim.  wtrt  prwnut9<*«'  *»*8  *»  P*^  ***  ' 

30  1985  Tht  cm  votomt  atuti  os  oi  Jwly  1.  1984.  shouid  bt  r^Hmti 

*Vm  July  1.  1985  «Sw.  o»  32  CF«  Pom  1-189  «»«;«". r;r^  ^  "^  . 

l»r«  cm  «)lum«tjsue(l  OS  o(  Julyl.  1984,  comar-sthw.  pom.  ,    ,     _  ^  ..^,  ■  ,„ 

'11»  July  1.  1985  «St«.  o(  41  OT  O-pttr.  1-100  ««owo  now  ojhrl^^ 
49  Mkui**  forH»  »vi«  t.«t  o(  proortmwi  r.9<tohom  m  ChopMn  1  »  49.  co«ui»  *e  ottvw 

a*  vofcm«  i«u«)  OS  ol  July  1,  1984  comonns  *o«  chop«»»      

•Bmoum  rirte  3  is  on  omud  co»»*ihor,  lt»  yolumi  and  («  prw«H  »«lum«  s»«ould  bt 
OS  a  permanMt  rtference  sowtt. 


31 


1986 

1983 
1984 
1986 
1986 

1.  1980toMordi 


1984  10  Junt 


39 
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New  edition  now  available.... 


For  those  of  you  who  must  keep  informed 
about  Pr«sid«ntial  Proctaunationt  and 
Exacuttv*  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
tt\e  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  January  20,  1961, 
through  January  20,1985,  and  whtch  have  a 
contirHJing  effect  on  the  public.  For  tfiose 
documents  that  have  been  affected  by  other 
proclantatiorts  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "recorwtruct"  rt  through 
extensive  research. 

Special  features  include  a  comprehensive 
irKlex  and  a  table  listing  each  proclamatkxi 
and  Executive  order  issued  dunr>g  the 
1961-1985  period— atong  with  any 
amendments— an  indrcation  of  its  current 
status,  and,  where  applicable,  Its  location  in 
this  volume. 

PutXished  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Oder  from  Supenrxendent  of  Documents, 
U.S.  Govemcnem  PrinUng  Office. 
Washington,  DC.  20402 


MAIL  ORDER  FORM    To: 

Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington.  D.C.  20402 

I I  check,  I \money  order,  or  charge  to  my 


Endosedis  $ . 


Deposit  Account  No.  I     I     1     I     I     I     I     1     | |  Order 


No. 


master  charge 


Credit  Card  Orders  Only 
Totaf  charges  $ 


Fill  in  the  boxes  below: 


Charge  orders  may  be 
telephoned  to  the  GPO  order 
desk  at  (202)783-3236 
from  8:00ajn.  to  4:00pjn. 
eastern  time.  Monday-Friday 
(except  tralidays). 


Credit 
Card  No. 


^6105 


Expiration  Date 
Month/Year 


I  I  I  I  I  I  I  I  M  II  II  II  I  II n 


Master  Ctiarge  ____^_^_ 
Interbank  Uo.     I     I     I     i     I 


Please  send  me . 


copies  of  the  Codfflcatfon  of  Presidential  ProclamaOona 


and  Executive  Orders  at  S20.00  per  copy.  Stock  No.  022-022-001 10-0 


NAME — FIRST. 

LAST 

1 

II 

1     1 

COMPANY  NAME  OR  ADOmONAL 

ADDRESS 

LINE 

STREET  ADDRESS 

1     1              1 

\                                                        1 

CITY 

1          1 

STATE 

ZIP  CODE 

(or)  COUNTRY 

1               III                          II 

PLEASE  PRINT  OR  TYPE 

(Revised  10-15-85) 


OL 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  1).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC»2040i 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  eariier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washingtoa  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  This  Publicatiofi:  Use  the  volume  number  and  the 
page,  number.  Example:  51  FR  12345. 


FOR: 

WHO 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  2  1/2  houra)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  thenv  Ther«  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  July  11;  at  9  am. 

WHERE:  Office  of  the  Federal  Register. 

First  Floor  Conference  Room, 
1100  L  Street  NW..  Washington,  DC. 

RESERVATIONS:  Abram  Primus  202-523-3419 
Ina  Masters  202-523-3419 

SEATTLE,  WA 

WHEN:  July  22;  at  1:30  pm. 

WHERE:  North  Auditorium. 

Fourth  Floor.  Federal  Building. 
915  2nd  Avenue.  Seattle.  WA. 
RESERVATIONS:  Call  the  Portland  Federal  Information 
Center  on  the  following  local  numbers: 
Seattle    206-442-0570 
Tacoma     206-383-5230 
Portland    503-221-2222 


WHEN: 
WHERE: 


SAN  FRANCISCO,  CA 

July  24:  at  1:30  pm. 

Room  2007,  Federal  Building. 


450  Golden  Gate  Avenue, 
San  Francisco.  CA. 
RESERVATIONS:  Call  the  San  Francisco  Federal  Information 
Center.  415-556-6600 
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Agriculture  Department 

See  Commodity  Credit  Corporation;  Federal  Grain 
Inspection  Service;  Forest  Service;  National 
Agricultural  Statistics  Service 

Air  Force  Department 

NOTICES 
Procurement: 
Contracts — 
Conversion  determinations,  21972 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  Humanities 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Cervical  cancer  prevention  and  control  demonstration 
projects,  21980 

Coast  Guard 

PROPOSED  RULES 

Vessels,  operation  while  intoxicated;  drug  and  alcohol 
abuse;  commercial  marine  operations,  etc. 
Correction,  21928 

Commerce  Department 

See  also  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration;  National  Technical  Information  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
21945,  21946 
(2  documents) 

Commodity  Credit  Corporation 

RUl£S 

Loan  and  purchase  programs: 

Grain,  etc.;  warehouse  approval  standards,  21877 

Peanuts;  warehouse  storage  loans,  21879 
NOTICES 

Loan  and  purchase  programs: 
Grain  for  fuel  ethanol  use,  21940 
Peanut  price  support  program,  21941 

Conservation  and  Renewable  Energy  Office 

NOTICES 

Consumer  product  test  procedures;  waiver  petitions: 
Bock  Water  Heaters.  Inc..  21975 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Poison  prevention  packaging: 
Effervescent  tablets  containing  aspirin;  child-resistant 
packaging  requirements  exemption,  21925 

Customs  Service 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Boards;  membership,  22004 
Trademarks,  importations  bearing  recorded  U.S.;  gray 
market  policy  options,  22005 


Defense  Department 

See  also  Air  Force  Department 

NOTICES 

Meetings: 
Armed  Forces  Epidemiological  Board,  21971 
Science  Board.  21971 
Science  Board  task  forces.  21972 

Delaware  River  Basin  Commission 

PROPOSED  RULES 

Basin  regulations: 
Water  code  and  quality  standards;  seasonal  disinfection. 
21928 
NOTICES 
Hearings.  21972 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances: 
3,4-Methylenedioxymethamphetamine.  21911 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
First  State  Chemical  Co..  Inc.,  21989 

Education  Department 

NOTICES 

Postsecondary  education: 
National  defense  and  direct  student  loan  programs; 
directory  of  designated  low-income  schools  for 
teacher  cancellation  benefits;  availability.  22055 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Axem  Resources.  Inc..  et  al..  21989 
Duval  Corp..  21990 
Honeywell.  Inc..  et  al..  21991 
U.S.  Steel  Mining  Co,,  Inc.,  21991 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Office; 

Federal  Energy  Regulatory  Contmiission 
NOTICES 

Atomic  energy  agreements;  subsequent  arrangements: 
European  Atomic  Energy  Community,  21973 

Grant  awards: 
University  of  North  Dakota.  21973 

Meetings: 
National  Petroleum  Council.  21972,  21973 
(2  documents) 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Missouri.  21932 
Toxic  substances: 
Testing  requirements — 

Triethylene  glycol  monomethyl  ether,  etc;  correction. 
21933 
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NOTICES 

Air  pollution  control:  new  motor  vehicles  and  engines: 

In-use  motor  vehicle  evaporative  hydrocarbon  emission 
testing;  workshop,  21977 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices  receipts;  correction,  21977 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Avions  Marcel  Dassault-Breguet  Aviation.  21899 

Boeing,  21900 

SAAB-Fairchild,  21901 
Jet  routes,  21902 
Jet  routes;  correction,  21904 
Parachute  jumping;  reporting  altitudes  and  terminal  control 

area  requirements.  21906 
Transition  areas,  21901 
PROPOSED  RULES 

Air  trafTic  operating  and  flight  rules: 
VFR  cruising  altitude  or  flight  level;  restrictions; 
rulemaking  petition 
Correction.  21925 
Airworthiness  directives: 
Boeing.  21923 
British  Aerospace,  21922 
Rolls-Royce  Ltd..  21924 
Definitions;  intentional  one-engine-inoperative  speed  and 
air-minimum  control  speed,  etc.;  rulemaking  petition. 
21916 
NOTICES 
Meetings: 
Research,  engineering,  and  development  conference, 
22003 

Federal  Communications  Commission 
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Federal  Register 
Vol.  51.  No.  lie 
Tuesday.  |une  17.  1986 


This  section  of  the   FEDERAL   REGISTER 
contains  regulatory  documents  havir>g 
general  applicat)iltty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put}lished  imder  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superinterxlent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

W©OK. 

DEPARTMENT  OF  AGRICULTURE 

Commodfty  Credit  Corporation 

7  CFR  Part  1421 

l.oan  and  Puichase  Programs:  Grain, 
etc;  Warehouse  Approval  Standards 

AGENCVi  Commodity  Credit  Corporation, 
USDA. 

action:  Final  rule. 

summary:  The  proposed  rule  published 
in  the  Federal  Register  on  November  21, 
1985  (50  FR  46094),  which  would  amend 
the  regulations  found  at  7  CFR  Part  1421 
to  make  technical  revisions  for  clarity 
and  to  provide  for  changes  with  respect 
to  acceptable  moisture  levels  for 
warehouse-stored  com,  sorghum,  and 
soybeans  pledged  as  collateral  in 
accordance  with  the  1988  and 
subsequent  crop  year  Commodity  Credit 
Corporation  (CCC)  price  support  loan 
and  purchase  programs  is  adopted  as  a 
final  rule  except  for  the  proposed 
changes  in  acceptable  moisture  levels. 
Based  upon  the  comments  received  with 
respect  to  the  proposed  rule  and  a 
further  review  by  CCC  of  the  issues 
addressed  in  the  proposed  rule,  CCC  has 
determined  current  maximum 
acceptable  moisture  levels  for  com, 
sorghum,  and  soybeans  pledged  as 
collateral  for  warehouse-stored  price 
support  loans  will  not  be  reduced  at  this 
time.  All  other  provisions  of  the 
proposed  rule  are  adopted  without 
change. 

EFFECnVE  DATE  June  17,  1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Steve  Gill,  Program  Specialist,  Cotton, 
Grain,  and  Rice  Price  Support  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture,  P.O.  Box  2415, 
Washington,  DC  20013:  (202)  447-8480. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  in 


accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  classified  "not  major."  It 
has  been  determined  that  provisions  of 
this  final  rule  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  [2]  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  final 
rule  applies  are:  TitleOommodity  Loans 
and  Purchases;  Numbeiv10.051:  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  writh  respect  to  the 
subject  matter  of  this  mle. 

It  has  been  determned  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

The  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

A  rule  proposing  to  amend  the 
regulations  found  at  7  CFR  Part  1421 
was  published  in  the  Federal  Register  on 
November  21, 1985.  at  50  FR  48094.  The 
proposed  rule  provided  for  a  60-day 
comment  period. 

The  Department  received  128 
comments  with  respect  to  the  proposed 
rule.  The  comments  received  are  on  file 
and  available  for  public  inspection  in 
Room  3619— South  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20013. 

The  following  is  a  summary  of  the 
comments  and  issues  raised  with 
respect  to  the  proposed  rule: 


Comments  on  Program  Provisions 

Acceptable  Moisture  Levels  for 
Warehouse-Stored  Com,  Sorghum,  and 
Soybeans 

Provisions  of  the  Proposed  Rule.  The 
proposed  rule  provided  that,  effective 
for  the  1986  and  subsequent  crops, 
warehouse-stored  com  pledged  as 
collateral  for  CCC  price  support  loans, 
as  authorized  by  7  CFR  Part  1421.  must 
not  contain  over  14.0  percent  moisture. 
Similarly,  the  mle  proposed  to  amend  7 
CFR  Part  1421  to  reduce  the  maximum 
acceptable  moisture  levels  for  1986  and 
subsequent  crops  of  sorghum  and 
soybeans  pledged  as  collateral  for 
warehouse-stored  CCC  price  support 
loans  from  14.0  percent  to  13.0  percent. 
The  reductions  in  the  maximum 
acceptable  moisture  levels  for 
warehouse-stored  com,  sorghum,  and 
soybeans  were  proposed  to  more 
accurately  reflect  commercial 
warehouse  storage  practices. 

Comments.  A  total  of  128  comments 
were  received  with  respect  to  the 
proposed  rule.  Seven  respondents 
supported  the  proposed  mle  with 
respect  to  reducing  maxinram 
acceptable  moisture  levels  for 
warehouse-stored  com,  sorghum,  and 
soybeans.  The  121  remaining 
respondents  opposed  the  proposed 
moisture  level  reductions. 

Discussion  of  Comments. 
Respondents  commenting  in  favor  of  the 
proposed  mle  suggested  the  reductions 
in  moisture  levels  were  consistent  with 
sound  storage  management  practices. 
These  respondents  argued  that  lowering 
moisture  levels  would  help  preserve 
grade  quality,  allow  better  control  of 
moisture  related  problems,  and  aid  in 
reestablishing  export  markets  previously 
lost  because  of  customers  receiving 
unacceptable  quality  grain  as  a  result  of 
high  moisture  conditions.  The 
respondents  opposing  the  proposal 
stated  that  the  moisture  level  reductions 
would  mean  additional  drying  expenses 
for  producers.  Further,  these 
respondents  also  stated  that,  writh 
respect  to  grain  which  is  dried  to  the 
proposed  moisture  levels,  producers 
would  experience  a  two  percent 
reduction  in  the  total  quantity  of  grain 
which  is  dried  for  each  one  percent 
moisture  level  reduction  because  of 
shrinkage  and  the  increased  quantity  of 
cracked  kernels  and  foreign  material.  In 
view  of  current  economic  conditions 
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facing  producers,  respondents 
questioned  the  merits  of  proposed 
changes  in  the  moisture  levels.  Some 
respondents  reported  encountering  no 
problems  in  maintaining  the  quality  of 
grain  stored  at  the  current  maximum 
moisture  levels.  Finally,  several 
respondents  suggested  that,  in  lieu  of 
reducing  maximum  moisture  levels.  CCC 
should  provide  for  a  reasonable 
discount  schedule  to  control  moisture 
problems  which  CCC  may  encounter 
when  CCC  lakes  title  to  commodities 
which  have  been  pledged  as  collateral 
for  a  CCC  price  support  loan. 

Conclusion.  After  careful 
consideration  of  the  comments  received. 
CCC  has  determined  that  at  this  time  the 
interests  of  producers  and  CCC  are 
adequately  protected  under  current 
requirements  regarding  moisture  levels 
which  are  set  forth  in  the  regulations. 

Accordingly,  the  proposed  regulations 
published  at  50  PR  48094  which  would 
have  amended  7  CFR  Part  1421  are 
adopted  as  a  final  rule  except  that  the 
proposed  amendments  with  respect  to 
ihe  levels  of  acceptable  moisture 
content  are  deleted  and  the  current 
requirements  with  respect  to  acceptable 
moisture  content  are  retained.  In 
addition,  the  authority  citation  has  been 
revised  to  correct  for  errors. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  progfams/agriculture. 
Price  support  programs.  Bonds. 
Warehouses. 


Final  Rule 

PART  1421-4AMENDED1 

Accordingly.  7  CFR  Part  1421  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  1421 
continues  to  read  as  follows: 

Authonty:  Sees.  4  and  5:  62  Stat.  1070.  as 
amended,  1072  (15  U.S.C.  n4b.  714c):  Sees. 
101.  105C.  107D.  110.  201.  301.  401.  405;  63 
Slat.  1051.  88  amended.  99  Slat.  1395,  as 
amended.  1383.  as  amended.  1221.  as 
amended.  91  Slat.  951.  as  amended.  63  Slat. 
1052.  as  amended.  1053,  as  amended,  1054,  as 
amended  (7  U.S.C.  1441, 1444e,  14445b-3. 
1445e,  1446,  1447,  1421,  1425). 

2.  In  S  1421.91.  paragraph  (c)  is  revised 
to  read  as  follows: 

§  1421.91    EUgibto  com. 

«        •        •        *        • 

(c)  Warehouse-stored  loan  grade 
requirements.  In  order  to  be  eligible  for  a 
warehouse-stored  loan,  com  must  meet 
the  requirements  specified  in  paragraphs 
(a)  and  (b)  of  this  section.  Such  com 
must  also  grade  No.  3  or  better  or.  on  the 
factor  of  test  weight  only.  No.  4  or 
better.  In  addition,  surh  com  must  not 


grade  "Weevily"  and  must  not  have 
moistiu^  over  15.5  percent. 
«        •        •        •        • 

3.  Section  1421.93  is  revised  by 
designating  the  currently  undesignated 
paragraph  as  paragraph  (a),  by 
redesignating  current  paragraphs  (a)  and 
(b)  as  paragraphs  (b)  and  (c). 
respectively,  and  revising  newly 
redesignated  paragraph  (b)  to  read  as 
follows: 

§  1421.93    Dsterminatton  of  quantity. 
•         »         ♦         «         « 

(b)  In  warehouse.  The  quantity  of  com 
on  which  a  warehouse-stored  loan  shall 
be  made  and  the  quantity  delivered  to  or 
acquired  by  CCC  in  an  approved 
warehouse  shall  be  the  net  bushels 
specified  on  the  warehouse  receipts  or. 
if  applicable,  on  the  supplemental 
certificate.  If  the  com  has  been  dried  or 
blended  to  reduce  the  moisture  content, 
the  quantity  specified  on  the  warehouse 
receipt  or,  if  applicable,  the 
supplemental  certificate,  shall  represent 
the  quantity  after  drying  or  blending, 
and  such  quantity  shall  reflect  a 
minimum  shrink  in  the  receiving  weight, 
excluding  dockage,  of  1.2  times  the 
percentage  difference  between  the 
moisture  content  of  the  com.  when 
received,  and  15.5  percent. 

4  •  •  •  • 

4.  Section  1421.94  is  revised  by 
designating  the  currently  undesignated 
paragraph  and  paragraph  (a),  by 
redesignating  paragraphs  (a),  (b).  (c). 
and  (d)  as  paragraphs  (b).  (c).  (d).  and 
(e).  respectively,  and  revising  newly 
redesigated  paragraph  (d)  to  read  as 
follows: 

S  1421.94    WarahouM  receipts. 

•         •         •         •         * 

(d)  Where  warehouse  receipt  shows 
"Weevily." excess  moisture,  or  both.  (1) 
If  a  warehouse  receipt  tendered  as 
security  for  a  loan  indicates  that  the 
com  grades  "Weevily"  or  contains  over 
15.5  percent  moisture,  or  both,  the 
warehouse  receipt  must  be  accompanied 
by  a  supplemental  certificate  in  order 
for  the  com  to  be  eligible  for  price 
support.  The  grade,  grading  factors,  and 
quantity  to  be  delivered  must  be  shown 
on  the  supplemental  certificate  as 
follows: 

(i)  When  the  warehouse  receipt  shows 
"Weevily"  and  the  com  has  been 
conditioned  to  correct  the  "Weevily" 
condition,  the  supplemental  certificate 
must  show  the  same  grade  without  the 
"Weevily"  designation  and  the  same 
grading  factors  and  quantity  as  shown 
on  the  warehouse  receipt. 

(ii)  When  the  warehouse  receipt 
shows  a  moisture  content  of  over  15.5 
percent  and  the  com  has  been  dried  or 


blended,  the  supplemental  certificate 
must  show  the  grade,  grading  factors, 
and  quantity  after  drying  or  blending  the 
com  to  a  moisture  of  not  over  15.5 
percent.  Such  quantity  also  shall  reflect 
a  drying  or  blending  shrink  as  specified 
in  9  1421.93(b). 

(2)  The  supplemental  certificate 
issued  by  the  warehouseman  must 
provide  that  no  lien  for  processing  the 
com  represented  by  the  supplemental 
certificate  will  be  asserted  by  the 
warehouseman  against  CCC  or  any 
subsequent  holder  of  the  warehouse 
receipt  and  that  the  grade,  grading 
factors,  and  quantity  shown  on  the 
supplemental  certificate  shall  supersede 
the  entries  for  such  items  shown  on  the 
warehouse  receipt. 
*        *        •        •        * 

5.  In  S  1421.211.  paragraph  (b)  is 
revised  to  read  as  follows: 


§  1421^11    EHglt>te  SorgtHwn. 
*         «         *         •         • 

(b)  Warehouse-stored  loan  grade 
requirements.  In  order  to  be  eligible  for 
a  warehouse-stored  loan,  the  sorghum 
must  meet  the  requirements  specified  in 
paragraph  (a)  of  this  section.  Such 
sorghum  must  also  grade  No.  4  or  better 
and  may  carry  the  special  grade 
designation  "Smutty".  The  sorghum 
must  not  grade  "Weevily"  and  must  not 
have  moisture  over  14.0  percent. 

6.  Section  1421.213  is  revised  by 
designating  the  currently  undesignated 
paragraph  as  paragraph  (a),  by 
redesignating  current  paragraphs  (a)  and 
(b)  as  paragraphs  (b)  and  (c). 
respectively,  and  revising  newly 
redesignated  paragraph  (b)  to  read  as 
follows: 

§  1421.213    Detannination  of  quantity. 

*         *        «        •         * 

(b)  In  warehouse.  The  quantity  of 
sorghum  on  which  a  warehouse-stored 
loan  shall  be  made  and  the  quantity 
delivered  to  or  acquired  by  CCC  in  an 
approved  warehouse  shall  be  the  net 
weight  specified  on  the  warehouse 
receipt  or.  if  applicable,  on  the 
supplemental  certificate.  If  the  sorghum 
has  been  dried  or  blended  to  reduce  the 
moisture  content,  the  quantity  specified 
on  the  warehouse  receipt  or,  if 
applicable,  on  the  supplemental 
certificate  shall  represent  the  quantity 
after  drying  or  blending,  and  such 
quantity  shall  reflect  a  minimum  shrink 
in  the  receiving  weight,  excluding 
dockage,  of  1.2  times  the  percentage 
difference  between  the  moisture  content 
of  the  sorghum,  when  received,  and  14.0 
percent. 


7.  Section  1421.214  it  revised  by 

designating  the  currently  undesignated 
paragraph  as  paragraph  (a),  by 
redesignating  current  paragraphs  (a), 
(b),  (c),  [d],  and  (e)  as  paragraphs  (b), 
(c).  (dj.  (ej.  and  (f),  respectively,  and 
revising  newly  redesignated  paragraph 
(d)  to  read  as  follows: 

§1421.214    Warahou**  receipts. 

*  .    •  *  *  * 

(d)  Where  warehouse  receipt  shows 
"Weevily, "  excess  moisture,  or  both.  (1) 
If  a  warehouse  receipt  tendered  as 
security  for  a  loan  indicates  that  the 
sorghum  grades  "Weevily"  or  contains 
over  14.0  percent  moisture,  or  both,  the 
warehouse  receipt  must  be  accompanied 
by  a  supplemental  certificate  in  order 
for  the  sorghum  to  be  eligible  for  price 
support.  The  grade,  grading  factors,  and 
quantity  to  be  delivered  must  l>e  shown 
on  the  supplemental  certificate  as 
follows: 

(i)  When  the  warehouse  receipt  shows 
"Weevily"  and  the  sorghum  has  been 
conditioned  to  correct  the  "Weevily" 
condition,  the  supplemental  certificate 
must  show  the  same  gi;ade  without  the 
"Weevily"  designation  and  the  same 
grading  factors  and  quantity  as  shown 
on  the  .warehouse  receipt. 

(ii)  When  the  warehouse  receipt 
shows  moisture  content  of  over  14.0 
percent  and  the  sorghum  has  been  dried 
or  blended,  the  supplemental  certificate 
must  show  the  grade,  grading  factors, 
and  quantity  after  drying  or  blending  the 
sorghum  to  a  moisture  content  of  not 
over  14.0  percent.  Such  quantity  also 
shall  reflect  a  drying  or  blending  shrink 
as  specified  in  tl421Jn3(b). 

(2)  The  supplemental  certificate 
issued  by  the  warehouseman  must 
provide  that  no  lien  for  processing  the 
sorghum  represented  by  the 
supplemental  certificate  will  be  asserted 
by  the  warehouseman  against  CCC  or 
any  subsequent  holder  of  the  warehouse 
receipt  and  the  grade,  grading  factors, 
and  the  quantity  shown  on  the 
supplemental  certificate  shall  supersede 
the  entries  for  such  items  shown  on  the 
warehouse  receipt. 
***** 

8.  In  §1421.366.  paragraph  (b)  is 
revised  to  read  as  follows: 

§1421.366    EHgiMe  SoylMans. 

*  •  •  •  • 

(b)  Warehouse-stored  loan  grade 
requirements.  In  order  to  be-eligible  for 
a  warehouse-stored  loan,  the  soybeans 
must  meet  the  requirements  specified  in 
paragraph  (a)  of  this  section.  Such 
soybeans  must  also  grade  No.  4  or 
better,  must  not  grade  "Weevily"  and 
must  not  have  moisture  over  14.0 
percent. 


9.  Section  1421.388  is  revised  by 
designating  the  currently  undesignated 
paragraph  as  paragraph  (a),  by 
redesignating  current  paragraphs  (a)  and 
(b)  as  paragraphs  (b)  and  (c). 
respectively,  and  revising  newly 
redesignated  paragraph  (b)  to  read  as 
follows: 

§  1421.368    Detafminstion  of  Quantity. 

***** 

(b)  In  warehouse.  The  quantity  of 
soybeans  on  which  a  warehouse-stored 
loan  shall  be  made  and  the  quantity 
delivered  to  or  acquired  by  CCC  in  an 
approved  warehouse  shall  be  the  net 
bushels  specified  on  the  warehouse 
receipt  or.  if  applicable,  on  the 
supplemental  certificate.  If  the  soybeans 
have  been  dried  or  blended  to  reduce 
the  moisture  content,  the  quantity 
specified  on  the  warehouse  receipt  or,  if 
applicable,  on  the  supplemental 
certificate  shall  represent  the  quantity 
after  drying  or  blending,  and  such 
quantity  shall  reflect  a  minimum  shrink 
in  the  receiving  weight  of  1.2  times  the 
percentage  difference  between  the 
moisture  content  of  the  soybeans,  when 
received,  and  14.0  percent. 

10.  Section  1421.369  is  revised  by 
designating  the  currently  undesignated 
paragraph  as  paragraph  (a),  by 
redesignating  the  current  paragraphs  (a) 
(b).  (c),  and  (d)  as  paragraphs  (b).  (c). 
(d).  and  (e).  respectively,  and  revising 
newly  redesignated  paragraph  (d)  to 
read  as  follows: 

§1421.369    Waredous*  receipts. 

***** 

(d)  Where  warehouse  receipt  shows 
"Weevily,  "excess  moisture,  or  both.  (1) 
If  a  warehouse  receipt  tendered  as 
security  for  a  loan  indicates  that  the 
soybeans  grade  "Weevily"  or  contain 
over  14.0  percent  moisture,  or  both,  the 
warehouse  receipt  must  be  accompanied 
by  a  supplemental  certificate  in  order 
for  the  soybeans  to  be  eligible  for  price 
support.  The  grade,  grading  factors,  and 
quantity  to  be  delivered  must  be  shown 
on  the  supplemental  certificate  as 
follows: 

(i)  When  the  warehouse  receipt  shows 
"Weevily"  and  the  soybeans  have  been 
conditioned  to  correct  the  "Weevily" 
condition,  the  supplemental  certificate 
must  show  the  same  grade  without  the 
"Weevily"  designation  and  the  same 
grading  factors  and  quantity  as  shown 
on  the  warehouse  receipt. 

(ii)  When  the  warehouse  receipt 
shows  a  moisture  content  of  over  14.0 
percent  and  the  soybeans  have  been 
dried  or  blended,  the  supplemental 
certificate  must  show  the  grade,  grading 
factors,  and  quantity  after  drying  or 
blending  the  soybeans  to  a  moisture 


content  of  not  over  14.0  percent.  Such 
quantity  also  shall  reflect  a  drying  or 
blending  shrink  as  specified  in 
§  1421.368(b). 

(2)  The  supplemental  certificate 
issued  by  the  warehouseman  must 
provide  that  no  lien  for  processing  the 
soybeans  represented  by  the 
supplemental  certificate  will  be  asserted 
by  the  warehouseman  against  CCC  or 
any  subsequent  holder  of  the  warehouse 
receipt  and  that  the  grade,  grading 
factors,  and  the  quantity  shown  on  the 
supplemental  certificate  shall  supersede 
the  entries  for  such  items  shown  on  the 
warehouse  receipt. 


Signed  at  Washington,  DC  on  )une  12. 
1986. 

MihoD  |.  Hertz, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
|FR  Doc.  86-13659  Pile^  6-16-86;  8:45  am) 
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7  CFR  Part  1446 

Peanut  Warehouse  Storage  Loans  and 
Handler  Operations  for  tti«  1986 
Through  1990  Crops 

agency:  Commodity  Credit  Corporation. 
USDA. 

AcnON:  Interim  rule. 

summary:  This  Interim  Rule  sets  the 
terms  and  conditions  under  which 
producers  acting  through  area  marketing 
associations  may  receive  price  support 
on  eligible  peanuts  through  warehouse 
storage  loans  for  the  1986  through  1990 
crops  of  peanuts.  These  regulations  are 
necessary  for  the  administration  of  the 
price  support  program  for  peanuts.  The 
peanut  program  is  conducted  in 
accordance  with  the  provisions  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended,  and  the  Agricultural  Act  of 
1949,  as  amended. 

DATES:  Interim  rule  effective  June  17, 
1986;  comments  must  be  received  on  or 
before  August  18, 1986. 
ADDRESSES:  Send  comments  to  the 
Director.  Tobacco  and  Peanuts  Division. 
ASCS,  Department  of  Agriculture,  P.O. 
Box  2415.  Washington,  DC.  20013.  All 
written  submissions  made  pursuant  to 
this  notice  v^U  be  made  available  for 
public  inspection  in  Room  5750  South 
Building.  USDA,  between  the  hours  olb 
8:15  a.m.  and  4:45  p.m..  Monday  througn 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kincannon  (ASCS).  202-382- 


JM   I 
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0152.  The  Final  Regulatory  Impact 
Analysis  will  be  available  upon  request. 

SUPPLEMENTARY  INFORMATION:  This 

Interim  Rule  has  been  reviewed  under 
USDA  procedures.  Executive  Order 
12291,  and  Secretary's  Memorandum  No. 
1512-1.  and  has  been  classified  "not 
major."  It  has  been  determined  that  this 
rule  will  not  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more:  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  industries. 
Federal.  State  or  local  government 
agencies,  or  geographical  regions;  or  (3) 
significant  adverse  ejects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  Slates-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  information  collection 
requirements  contained  in  this 
regulation  and  information  requests 
authorized  by  the  regulation  have  been 
reviewed  and  approved  by  0MB  under 
OMB  Number  0560-0024. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  rule 
applies  are:  Title — Commodity  Loans 
and  Purchases.  Number — 10.051.  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  or 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  dune  24. 1983). 

In  order  that  the  rule  be  effective 
before  the  statutory  final  date  for 
contracting  peanuts,  it  has  been 
determined  that  this  rule  shall  be  issued 
first  as  an  interim  rule.  This  interim  rule 
is  effective  June  17. 1986.  Comments  will 
be  received  for  60  days  after  the 
publication  of  this  document  in  the 
Federal  Register.  This  allows  handlers 
and  producers  to  know  how  the 
provisions  of  these  regulations  will 
impact  on  their  eligibility  for  price 
support,  on  contracts  for  export  or 
crushing,  and  on  the  sale  of  loan  stock 


under  the  "immediate  buyback" 
provision.  Also,  the  requirements  for 
providing  financial  guarantees  and 
evidence  of  adequate  facilities  and 
assets  must  be  finalized  before  the 
beginning  of  the  marketing  season  to 
enable  handlers  and  producers  to  make 
any  financial  arrangements  and  secure 
any  documentation,  including  reports 
that  may  be  required  under  the 
regulations  as  promulgated. 

The  Food  Security  Act  of  1985  (the 
1985  Act)  which  was  enacted  on 
December  23, 1985,  amended  the 
Agricultural  Adjustment  Act  of  1938  (the 
1938  Act)  and  the  Agricultural  Act  of 
1949  (the  1949  Act)  to  make  significant 
changes  in  the  administration  of  the 
peanut  price  support  program  effective 
for  the  1986  through  1990  crops  of 
peanuts.  The  changes  addressed  by  this 
interim  rule  apply  with  regard  to 
warehouse-stored  peanut  loans  and 
handler  operations,  and  most 
significantly  affect  the  handling  of 
contract  additional  peanuts  and  the 
distribution  of  marketing  pools  by  area 
marketing  associations. 

The  specific  changes  made  in  the 
regulations  are  summarized  as  follows: 

Date  For  Filing  Contracts 

Section  359(q)(l)  of  the  1938  Act 
provider  that  handlers  may  contract 
with  peanut  producers  for  the  purchase 
of  additional  peanuts  for  crushing, 
export  or  both,  and  requires  that  such 
contracts  be  completed  and  submitted 
for  approval  "before  August  1"  of  the 
year  in  which  the  crop  is  produced.  This 
means  that  contracts  must  be  submitted 
to  the  county  office  no  later  than  July  31 
or  by  the  end  of  the  previous  workday  if 
July  31  falls  on  Saturday  or  Sunday.  The 
rule  clarifies  that  when  July  31  falls  on  a 
weekend,  the  contracting  deadline  will 
be  the  last  worday  preceding  July  31. 


Penalties,  Penalty  Rate 

Under  section  359  of  the  1938  Act  and 
this  rule,  handlers  are  liable  for 
penalties  equal  to  140  percent  of  the 
quota  support  rate  for  program 
violations.  This  represents  an  increase 
•from  the  120  percent  applicable  for 
violations  in  prior  crop  years.  Penalties 
apply  under  this  rule  and  section  359  of 
the  1938  Act  when  a  handler 

(1)  Markets  peanuts  for  domestic 
edible  use  that  are  larger  in  quantity  or 
higher  in  grade  or  quality  than  the 
peanuts  that  could  reasonably  be 
produced  from  the  quantity  of  peanuts 
having  the  grade,  kernel  content  and 
quality  of  the  quota  peanuts  acquired  by 
such  handler,  or 

(2)  Fails  to  comply  with  regulations 
issued  by  the  Secretary  governing  the 


disposition  and  handling  of  additional 
peanuts. 

Section  359(p)(6)  of  the  1938  Act 
specifically  provides  that: 

.  .  .  If  any  additional  peanuts  are  reentered 
into  the  United  States  in  commercial 
quantities  as  determined  by  the  Secretary, 
the  importer  thereof  shall  be  subject  to  a 
penalty  at  a  rate  equal  to  140  percent  of  the 
loan  level  for  quota  peanuts  or  the  quantity  of 
peanuts  reentered.  .  .  . 

This  rule  provides  for  a  penalty 
against  the  importer  of  contract 
additional  peanuts  or  the  person 
receiving  such  reentered  peanuts  or 
products. 

Section  359(s)(5)  of  the  1938  Act 
provides  for  reducing  penalties  against  a 
handler  if  it  is  found  that  the  violation 
on  which  the  penalty  is  based  was 
minor  or  inadvertent,  and  that  reduction 
of  the  penalty  will  not  impair  the 
operation  of  the  peanut  program,  except 
that  the  amount  of  any  penalty  imposed 
that  resulted  from  the  failure  to  export 
contract  additional  peanuts  may  not  be 
reduced  by  the  Secretary.  This  rule 
implements  these  provisions  as  well. 

Schemes  and  Devices 

The  rule  also  provides  for  penalties  to 
correct  for  any  scheme  or  device 
designed  to.  or  having  the  effect  of. 
circumventing  the  provisions  of 
regulations. 

Financial  Guarantees 

Section  359(p)(3)  of  the  1938  Act 
requires  the  handler  to  submit  to  the 
Secretary  adequate  financial  guarantees 
to  ensure  the  handler's  compliance  with 
the  obligation  to  export  peanuta.  This 
prevents  a  handler  from  gaining  an 
economic  advantage  over  another 
handler  or  cause  an  increase  in  costs  to 
the  Commodity  Credit  Corporation 
(CCC)  or  both  by  not  complying  with  the 
requirements  to  export  peanuts  acquired 
for  that  purpose.  In  developing  these 
regulations,  two  issues  were  addressed: 

(1)  What  type  of  financial  guarantees 
shall  be  required:  and 

(2)  What  amount  shall  be  deemed  as 
"adequate". 

Types  of  guarantees.  Several  types  of 
guarantees  are  possible.  One  possibility 
is  for  each  handler  to  be  bonded  by  the 
amount  of  the  expected  penalty,  i.e..  the 
penalty  rate,  times  the  quantity  of 
additional  peanuts  contracted.  Another 
choice  would  be  a  letter  of  credit  for  the 
same  amount.  A  letter  of  credit  was 
used  for  pre-1986  crops  to  guarantee  that 
peanuts  were  exported  as  replacements 
for  additional  peanuts  approved  for  use 
in  the  domestic  market.  Therefore,  the 
use  of  a  letter  of  credit  is  generally 


understood  and  has  been  accepted  by 
handlers  as  a  means  of  providing 
financial  guarantees.  In  addition.  CCC 
believes  that  handlers  would  have 
difficulty  acquiring  a  bond  in  the 
necessary  amounts  and  that  they  would 
be  administratively  cumbersome  for 
CCC.  Accordingly,  this  rule  uses  a  letter 
of  credit  as  the  means  for  handlers  to 
provide  financial  guarantees  of 
performance. 

Adequacy.  The  term  "adequate" 
implies  a  quantitative  determination  of 
an  amount  that  will  assure  proper 
performance.  Accordingly,  the  adequacy 
of  a  guarantee  will  depend  both  on  the 
quantity  of  peanuts  placed  under 
contract  and  the  amounts  of  potential 
profit  for  noncompliance,  e.g..  the 
difference  between  the  value  in  the 
domestic  market  less  the  value  of  the 
contract  additional  peanuts.  During 
normal  marketing  seasons,  the  market 
value  could  be  approximated  by  the 
additional  support  rate. 

Therefore,  this  rule  requires  that 
application  for  a  handler  number  be 
accompanied  by  a  letter  of  credit  in 
amount  equal  to  the  difference  between 
the  quota  support  rate  and  the 
additional  support  rate,  times  10  percent 
of  the  quantity  of  additional  peanuts  the 
handler  expects  to  contract  in  each 
marketing  area.  This  will  leave  most  of 
the  handler's  credit  hne  open  and 
available  for  operating  expenses  and  for 
purchase  of  peanuts,  while  providing  a 
sufficiently  high  level  of  protection. 
Before  the  county  office  could  approve 
contracts,  a  handler  would  be  required 
to  amend  the  letter  of  credit  to  cover  not 
less  than  10  percent  of  the  quantity 
actually  contracted. 

For  handlers  electing  physical 
supervision,  it  has  been  determined  that 
the  10  percent  rule  will  be  an  adequate 
financial  guarantee  since  violations  are 
more  easily  discoverable  with  physical 
supervision. 

Handlers  electing  the  nonphysical 
supervision  would  be  required  to  amend 
the  letter  of  credit  to  cover  not  less  than 
25  percent  of  the  amount  of  additional 
peanuts  contracted  before  such 
contracts  could  be  approved.  In 
addition,  over  the  course  of  the 
marketing  year,  such  handlers  would  be 
required  to  increase  the  letter  of  credit 
to  an  amount  set  by  a  schedule  of 
increasing  percentages  of  the  handler's 
export  obligation  (see  discussion  of 
nonphysical  supervision  below). 

Accordingly,  subject  to  increases  in 
cases  involving  handlers  choosing 
nonphysical  supervision,  the  following 
schedule  will  apply: 
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Nonphysical  Supervision 

Section  359(p)  of  the  1938  Act 
provides  that  the  handling  and  disposal 
of  additional  peanuts  be  supervised  by 
agents  of  the  Secretary  or  area 
marketing  associations.  However, 
physical  supervision  requirements  may 
be  waived  if  the  handler  agrees  in 
writing,  prior  to  any  handling  or 
disposition  of  additional  peanuts,  to 
comply  with  the  regulations  issued  by 
the  Secretary  with  respect  to  handling 
and  disposition  of  additional  peanuts 
without  physical  supervision.  The  Act 
further  requires  that  the  regulations 
shall  include,  but  need  not  be  limited  to. 
the  following  provisions: 

.  .  .  (i)  Handlers  of  shelled  or  milled 
peanuts  may  export  peanuts  classified  by 
type  in  all  of  the  following  quantities  (less 
such  reasonable  allowance  for  shrinkage  as 
the  Secretary  may  pre8crit>e): 

(I)  Sound  split  kernel  peanuts  in  an  amount 
equal  to  twice  the  poundage  of  such  peanuts 
purchased  by  the  handler  as  additional 
peanuts. 

(II)  Sound  mature  kernel  peanuts  in  an 
amount  equal  to  the  poundage  of  such 
peanuts  purchased  by  the  handler  as 
additional  peanuts  less  the  amount  of  sound 
split  kernel  purchased  by  the  handler  as 
additional  peanuts. 

(III)  The  remaining  quantity  of  total  kernel 
content  of  peanuts  purchased  by  the  handler 
as  additional  peanuts  and  not  crushed 
domestically. 

(ii)  Handlers  shall  ensure  that  any 
additional  peanuts  exported  are  evidenced 
by  onboard  bills  of  lading,  other  appropriate 
documentation  as  may  l>e  required  by  the 
Secretary,  or  lx)th. 

(iii)  If  a  handler  suffers  a  loss  of  peanuts  as 
a  result  of  Rre,  flood,  or  any  other  condition 
beyond  the  control  of  the  handler,  the  portion 
of  such  loss  allocated  to  contracted 
additional  peanuts  shall  not  he  greater  than 
the  portion  of  the  handler's  total  peanut 
purchases  for  the  year  attributable  to 
contracted  additional  peanuts  purchased  for 
expori  by  the  handler  during  such  year.  .  .  . 

This  rule  permits  nonphysical 
supervision  under  those  circumstances. 

To  that  end.  it  is  provided  in  the  rule 
that  the  terms  "sound  mature  kernel 
peanuts"  (SMK  peanuts)  and  "sound 


split  kernel  peanuts"  (SS  peanuts)  as 
defined  and  determined  by  the  Federal 
State  Inspection  Service  shall  apply.  The 
rule  defines  "total  kernel  content"  (TKC) 
as  the  total  peanut  kernels  consisting  of 
sound  mature  kernels  (SMK),  sound 
splits  (SS),  damaged  kernels,  other 
kernels,  and  loose  shelled  kernels  (LSK) 
as  used  by  the  Federal  State  Inspection 
Service  when  determining  the  kernel 
content  of  a  lot  of  farmers  stock  peanuts 
to  be  entered  on  the  ASCS-1007.  "TKC 
basis"  will  have  the  same  meaning  as 
"nonphysical  supervision  basis"  and 
"other  kernels"  (OK)  shall  include  all 
kernels  which  are  not  SMK  or  SS. 

Procedures  are  presently  in  place  for 
determining  the  amount  of  SMK.  SS.  and 
OK  peanuts  in  both  the  farmers  stock 
peanuts  delivered  to  the  handler  and  the 
milled  peanuts  exported  or  disposed  of 
otherwise.  Under  the  rule,  a  handler's 
TKC  export  obligation  will  be 
determined  from  the  kernel  content  as 
indicated  on  the  ASCS-1007  which  is 
completed  whenever  a  producer  delivers 
a  lot  of  farmers  stock  peanuts  to  the 
handler.  On  the  other  hand,  a  handler's 
credits  toward  his  export  obligation  will 
be  determined  from  the  FV-184-9/ 
Peanuts.  Inspection  Certificate,  filled  out 
by  the  Federal-State  Inspection  Service 
on  each  lot  of  shelled  peanuts  exported 
or  disposed  of  in  accordance  with  the 
provisions  of  this  rule.  This  rule  allows 
the  total  quantity  of  a  lot  of  U.S.  No.  1 
Grade  or  better  to  apply  as  SMK  credits. 
For  U.S.  Splits  Grade  the  total  quantity 
of  the  lot  should  apply  as  SS  credits.  For 
lots  meeting  the  Marketing  Agreement 
definition  of  "Runner".  "Spanish"  or 
"Virginia  with  splits",  the  quantity  of  the 
lot,  less  the  quantity  attributable  to 
splits  may  be  credited  against  the  SMK 
obligation;  the  quantity  attributable  to 
splits  may  be  credited  against  the 
obligation  for  splits.  Peanuts  meeting  the 
grade  requirements  for  "Other  Edible 
Quality"  may  be  credited  against  the 
OK  obligation. 

Section  359(p)(2)(B)  of  the  1938  Act 
provides  that  the  handler's  export 
obligation  is  the  total  kernel  content 
(TKC)  purchased  by  the  handler  less 
such  reasonable  allowance  for 
shrinkage  as  the  Secretary  may 
prescribe.  However,  any  shrinkage  in 
SMK  peanuts  would  be  negated  under 
the  nonphysical  supervision  provisions, 
since  only  the  quantity  of  SMK  peanuts 
in  excess  of  the  quantity  of  SS  peanuts 
are  required  to  be  exported.  This  would 
have  the  same  effect  as  allowing 
shrinkage  in  SMK  peanuts  equal  to  the 
percent  of  SS  kernels  relative  to  the 
amount  of  total  kernels  purchased  from 
producers  as  contract  additionals. 
provided  the  percentage  of  OK 
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purchased  by  the  handler  remains 
unchanged.  Also,  any  loose  shelled 
kernel  (LSK)  peanuts  in  the  fanners 
stock  peanuts  purchased  as  additional 
peanuts  will  most  likely  be  SMK  or  SS 
peanuts  for  shelled  grades.  This  has  the 
same  effect,  to  the  extent  LSK  peanuts 
make  SMK  or  SS  grades  as  shelled 
peanuts,  as  allowing  a  shrinkage  equal 
to  the  percentage  of  LSK  peanuts 
relative  to  the  total  kernels  purchased 
by  the  handlers.  For  these  reasons,  this 
rule  allows  no  shrinkage  allowance 
when  a  handler  is  on  a  TKC  basis. 

When  a  handler  of  contract  additional 
peanuts  is  supervised,  the  Department 
should  discover  fairly  early  if  such 
peanuts  are  being  used  in  the  domestic 
market  or  are  otherwise  being  handled 
or  disposed  of  improperly.  However, 
with  nonphysical  supervision,  it  is 
possible  that  the  Department  would  not 
discover  noncompliance  until  a  year  or 
more  after  the  beginning  of  the 
marketing  year.  Accordingly.  CCC  risks 
are  greater  for  the  nonphysical 
supervision  option.  To  cover  this  risk, 
this  rule  requires  a  larger  letter  of  credit 
from  handlers  using  nonphysical 
supervision.  However,  to  minimize  the 
fmancial  burden  that  would  be  placed 
on  such  handlers,  this  rule  requires  that 
the  letter  of  credit  be  increased  in  stages 
to  allow  the  handler  time  to  export  or 
crush  contracted  additional  peanuts. 

The  following  is  the  schedule  for  an 
increasing  letter  of  credit  equal  to  the 
amount  determined  by  the  schedule 
times  a  rate  equal  to  the  difference 
between  the  quota  and  additional 
support  rates. 


percentage  of  the  net  export  obligation. 
A  handler  may  show  proof  of  export  or 
disposition  of  additional  peanuts  in  an 
amount  that  would  not  require  the  letter 
of  credit  to  be  increased.  That  is,  by 
submitting  proof  of  export  or  disposition 
in  quantities  great  enough  to  cover  the 
increasing  percentages  as  determined  by 
the  schedule,  a  handler's  original  letter 
of  credit  might  be  adequate  to  cover  the 
balance  throughout  the  marketing 
season.  The  following  example  shows  a 
handler  contracting  for  10,000  tons  and 
taking  delivery  of  10.000  tons.  Column  1 
shows  the  increasing  amount  required 
by  the  proposed  schedule  to  be  covered 
by  a  letter  of  credit.  Column  2  shows  the 
amount  of  export  credits  that  will 
enable  the  balance  in  Column  3  to 
remain  at  the  2.500  ton  level. 
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Under  this  schedule,  the  letter  of 
credit  is  based  on  an  increasing 
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If  the  handler  exports  at  the  rate 
shown  in  column  2  above,  the  original 
letter  of  credit  on  2,500  tons  would  cover 
the  balance  at  each  date  on  the  schedule 
and  the  original  letter  of  credit  would 
not  need  to  be  increased.  Should  the 
handler  fail  to  export  on  this  schedule, 
the  balance  would  be  greater  than  the 
amount  covered  by  the  letter  of  credit 
and  the  letter  of  credit  would  have  to  be 
increased  to  cover  the  corresponding 
percentage  of  unexported  peanuts  or  the 
next  level  of  the  schedule.  If  the  handler 
fails  to  increase  the  letter  of  credit  to  the 
amount  required  by  the  schedule,  the 
handler  will  be  deemed  to  have 
relinquished  the  nonphysical 
supervision  option,  and  further  handling 
and  disposition  shall  be  supervised  by 
agents  of  the  association  in  accordance 
with  the  physical  supervision 
requirements  of  this  rule. 

Subsequent  to  August  31.  at  the  end  of 
the  marketing  year,  the  amount  covered 
by  the  letter  of  credit  may  be  reduced  to 
the  extent  that  the  balance  which 
remains  to  be  exported  is  less  than  the 
amount  required  to  be  coverd  by  a  letter 
of  credit.  However,  since  this  is  the  final 
date  for  export,  this  rule  establishes  that 
the  rate  used  on  that  date  to  determine 
the  amount  of  the  letter  of  credit  be 
increased  to  140  percent  of  the  quota 


support  rate  unless  an  extension  to  the 
following  November  30  is  requested  and 
approved.  Requiring  a  letter  of  credit  on 
the  balance  of  the  export  obligation 
times  140  percent  of  the  quota  support 
rate  will  assure  that  CCC  is  covered  for 
'the  full  amount  of  potential  penalty 
should  the  handler  fail  to  export  or 
otherwise  properly  dispose  of  the 
remaining  peanuts. 

Physical  Supervision 

Section  359(p)  of  the  1938  Act 
provides  a  handler  with  the  option  of 
physical  or  nonphysical  supervision  and 
creates  two  systems  for  handling 
contract  additonal  peanuts.  This  makes 
the  program  more  difficult  to  administer. 
Also,  the  Act  has  increased  the  1986 
national  poundage  quota  to  2,711  million 
pounds,  an  increase  of  511  million 
pounds  from  the  1985  level.  Such 
increase  in  quota  exposes  CCC  to 
greater  potential  loss  should  contract 
additional  peanuts  enter  the  domestic 
market  thereby  displacing  the  market  for 
quota  peanuts.  Such  displaced  peanuts 
could  become  surplus  CCC  quota  stocks 
which  would  cause  considerable  loss  to 
CCC.  Thus,  certain  changes  are  made  in 
the  regulations  governing  physical 
supervision.  To  prevent  contract 
additional  peanuts  from  entering  the 
domestic  market  and  to  provide  two 
methods  of  supervision  for  handlers  of 
contract  additonal  peanuts  this  rule 
includes  several  provisions  that  should 
tighten  the  control  of  contract  addtional 
peanuts  with  respect  to  physical 
supervision. 

First  this  rule  requires  that  the  exact 
peanuts  graded  out  of  storage  as 
contract  additional  peanuts 
subsequently  be  exported  or  disposed  of 
in  accordance  with  the  regulations 
applicable  to  physical  supervision. 
Therefore,  under  the  physical 
supervision  option,  this  rule  does  not 
allow  the  substitution  of  contract 
additional  peanuts  into  the  domestic 
market  for  quota  peanuts  that  are 
exported.  Second,  handlers  operating 
under  physical  supervision  are  not 
allowed  to  contract  additional  peanuts 
to  or  from  handlers  operating  under 
nonphysical  supervision. 

Immediate  Buyback 

Under  regulations  issued  prior  to  1988 
a  handler  who  lacked  an  export  market 
or  a  good  domestic  market  could,  by 
mutual  agreement  with  a  producer, 
dissolve  the  contract  and  purchase  the 
peanuts  for  domestic  use  under  the  I 

immediate  buyback  provision.  Handlers  , 
and  producers  could  agree  to  utilize  the  j 
"immediate  buyback"  provision  and  the  j 
handler  could  effectively  share  in  the        I 


producer's  additional  pool  distribution. 
This  practice  allowed  additional 
peanuts  to  be  purchased  for  use  in  the 
domestic  market  at  prices  less  than  the 
quota  support  rate. 

Section  359(q)(3)  of  the  1938  Act, 
requires  that  contracts  for  additional 
peanuts  contain  a  specific  prohibition 
against  the  disposition  of  contract 
additional  peanuts  for  domestic  edible 
or  seed  use.  The  effect  of  this 
requirement  is  to  prohibit  the 
displacement  of  quota  peanuts  in  the 
domestic  market  with  peanuts 
purchased  under  the  immediate  buyback 
provisions  when  such  peanuts  could 
have  been  delivered  under  a  contract  for 
export  or  crushing. 

Section  359(r){l)  requires  that 
regulations  issued  by  the  Secretary  with 
respect  to  peanuts  owned  or  controlled 
by  CCC  for  domestic  edible  use  must  be 
written  in  such  manner  that  will  not 
result  in  substantially  increased  costs  to 
CCC. 

To  accommodate  the  provisions  of 
sections  359(q)(3)  and  (r)(l),  this  rule 
prohibits  the  use  of  the  immediate 
buyback  of  a  producer's  additional 
peanuts  until  such  producer  has    < 
delivered  the  total  quantity  of  peanuts 
contracted  for  export  or  crushing  by  that 
producer,  and  if  there  are  two  or  more 
persons  shown  as  producers  on  a  farm, 
each  producer's  contracted  peanuts 
must  be  delivered  before  any  additional 
peanuts  produced  on  such  farm  will  be 
eligible  for  immediate  buyback. 

Lien  Against  Peanuts 

Section  359  of  the  1938  Act  authorizes 
the  Secretary  to  issue  regulations  setting 
forth  procedures  for  marketing,  handling 
and  disposing  of  contract  additional 
peanuts  and  establishes  the  penalties 
for  failure  to  comply  with  such 
regulations.  Further,  section  359(s)(3)  of 
the  1938  Act  provides  as  follows: 

.  .  .  Until  the  amount  of  the  penalty 
provided  by  this  section  is  paid,  a  lien  on  the 
crop  of  peanuts  with  respect  to  which  such 
penalty  is  incurred,  and  on  any  subsequent 
crop  of  peanuts  subject  to  farm  poundage 
quotas  in  which  the  person  liable  for  payment 
of  the  penalty  has  an  interest,  shall  be  in 
effect  in  favor  of  the  United  Slates  .... 

This  rule  applies  a  lien  against  any 
peanuts  on  which  a  penalty  is  due  and 
in  which  a  handler  has  an  interest  for 
the  crop  on  which  the  penalty  is  due  and 
on  all  subsequent  crops. 

Contract  Price 

Section  359(q)(3)  of  the  1938  Act 
requires  that  each  contract  contain  the 
final  price  to  be  paid  by  the  handler  for 
the  peanuts  contracted  for  crushing  or 
export.  This  prohibits  contracts  with 
"price-later"  clauses,  e.g.,  the  final  price 


paid  for  the  peanuts  being  determined  at 
a  later  date  up  to  and  including  the  date 
of  harvest.  Also,  past  experience  has 
shown  that  handlers  and  producers  have 
entered  into  contracts  with  the  price  set 
at  nominal  amounts  such  as  one  dollar. 
This  rule  considers  that  setting  such  a 
nominal  amount  is  a  "scheme  and 
device"  to  bypass  the  firm  price 
requirement.  Accordingly,  this  rule 
makes  ASCS  approval  of  a  contract 
dependent  upon  the  price  being  stated  in 
the  contract  as  a  percentage  of  the  quota 
support  rate  and  that  it  be  stated  so  that 
a  third  party  may  determine  the  final 
price  or  determine  that  the  price  is 
established  by  the  contract.  This  rule 
requires  that  the  contract  price  for 
additional  peanuts  shall  not  be  set  at  a 
level  lower  than  the  additional  support 
rate  for  the  type  of  peanuts  contracted, 
in  order  to  control  supplementary 
agreements  to  alter  the  contract  price. 

Distribution  of  Pool  Proceeds 

Section  108B(3)(B)  of  the  1949  Act 
requires  the  Secretary  to  establish 
separate  pools  in  each  area  marketing 
association  for  quota  and  additional 
peanuts  by  segregation.  This  eliminates 
pools  by  type,  except  that  the  Secretary 
is  directed  to  establish  separate  pools 
for  bright  hull  and  dark  hull  Valencia 
peanuts  produced  in  New  Mexico.  This 
rule  establishes  such  pools. 

The  Act  provides  that  net  gains  in 
each  pool  are  to  be  distributed  only  to 
producers  who  placed  peanuts  in  such 
pool,  unless  otherwise  approved  by  the 
Secretary  and  shall  be  in  proportion  to 
the  value  of  the  peanuts  placed  in  the 
pool.  This  rule  authorizes  that 
distribution  of  pool  proceeds  be  made 
only  to  the  producer  participating  in  the 
pool  and  that  assignment  of  pool 
distributions  will  not  be  permitted. 

The  1949  Act  as  amended  by  the  1985 
Act  also  makes  several  changes  in  the 
distribution  of  net  gains  in  peanut 
marketing  pools  with  respect  to 
offsetting  losses  in  loss  pools  with  gains 
from  profit  pools  but  does  not  change 
the  method  for  determining  net  gains  in 
each  of  the  pools.  The  gains  from  sale  of 
additional  peanuts  for  domestic  use  is 
deducted  from  the  net  gains  in  the 
additional  pool  and  added  to  the  net 
gains  in  the  quota  pool. 

However,  the  amended  1949  Act 
requires  that  before  any  distribution  of 
net  gains  on  additional  peanuts  is  made 
to  a  producer,  the  distribution  is  first 
reduced  to  the  extent  of  any  losses  by 
CCC  on  quota  peanuts  placed  under 
loan  by  the  producer.  The  1949  Act  also 
requires  that  the  proceeds  due  any 
producer  from  any  pool  shall  be  further 
reduced  by  any  losses  incurred  with 
respect  to  peanuts  transferred  from  an 


additional  loan  pool  to  a  quota  loan  pool 
under  the  "disaster  transfer"  provisions 
of  the  regulations  at  7  CFR  Part  1446. 
Finally,  the  1949  Act  provides  that  if 
there  are  still  losses  in  area  quota  pools 
(other  than  the  "disaster  transfer" 
losses)  such  losses  will  be  offset  by  any 
gains  in  profit  from  pools  in  other 
production  areas.  However,  the  Act 
exempts  the  Valencia-type  pools  from 
this  offset. 
This  rule  implements  those  provisions. 

Definitions 

The  Act  introduced  new  terms  which 
require  definition.  The  most  important 
definitions  incorporated  into  the  rule 
include  the  following: 

(1)  Adequate  assets  and  adequate 
facilities.  These  terms  were  introduced 
in  the  Act  with  respect  to  the  evidence 
handlers  must  submit  to  assure  their 
proper  disposition  of  contract  additional 
peanuts.  The  definitions  found  in  this 
rule  are  not  intended  to  provide  an 
exhaustive  list  of  what  may  ultimately 
be  considered  as  adequate  assets  or 
facilities  in  accordance  with  instructions 
issued  by  the  Department,  but  rather  are 
intended  as  general  definitions  that 
indicate  the  basic  factors  CCC  will 
consider  when  making  a  determination 
of  whether  a  person  has  adequate  assets 
and  facilities,  and  may  be  registered  as 
a  handler. 

(2)  Commercial  quantities.  The  Act 
authorizes  a  penalty  against  an  importer 
who  reenters  exported  contract 
additional  peanuts  into  the  United 
States  in  commercial  quantities  as 
determined  by  the  Secretary.  Since 
peanuts  are  most  commonly  traded 
commercially  in  lot  sizes  of  44,092 
pounds  containing  400  bags  which 
weigh,  on  the  average,  110.23  pounds 
each,  this  rule  defines  "commercial 
quantity"  with  respect  to  any  person 
importing  peanuts  to  be  110  pounds  or 
more.  The  defining  of  any  quantity  in 
excess  of  110  pounds  as  a  "commercial 
quantity"  does  not  exempt  any  lesser 
quantity  from  the  import  quota 
limitation  administered  by  the  U.S. 
Customs  Service. 

Reorganization  of  Regulations 

The  organization  of  the  regulations  in 
this  rule  have  been  changed  from  that  of 
7  CFR  1446.50  through  1446.66  that 
applied  to  previous  crops.  In  most  cases 
this  involved  creating  separate  sections 
for  subparagraphs  in  the  previous 
regulations. 

List  of  Subjecto  in  7  CFR  Part  1446 

Loan  programs — Agriculture.  Peanuts. 
Price  support  programs.  Warehouse. 
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Interim  Rule 

PART  144S— IMtENDEOl 

Accordinglir.  7  CFR  Part  l«8it 
amended  by  adding  a  new  subpart  to 
read  as  follows: 

Subpart-^— wrt  Wai^wusa  Storay 
Loans  an0  HsMNar  Oparatiana  tor  Ml* 

TlwaaghlMeCrapa 
General 

1446.70  General  statement. 

1446.71  Administration. 

1448.72  Definitions 

Basic  Handler  Operations 

1446.76  Handler  registration. 

1446.77  Handler  approval. 

1446.78  Peanut  buyer  card  and  buying  point 
curd. 

1446.79  Examination  of  producers' 
marketing  cards. 

1446.80  Marketing  card  entries. 

1446.81  Producer  imlebtedness. 

1446.82  Collection  of  marketing  penalties 
owed  by  a  producer. 

1446.83  Transmittal  of  penalties. 

1446.84  Recordkeeping  requirements. 

1446.85  Records  and  reports  required  of 
handlers. 

1446.86  Examination  of  records  and  reports. 

1446.87  Retention  of  records. 

1446.88  information  confidentiaL 
1446.88    Penalty  for  failure  to  keep  records 

and  make  reports. 
1446.90    Fraud  by  handler. 

Waicbousa  Storage  Loaas 

1446.95  Commingling  of  quota  and 
additional  peanuts. 

1446.96  Loans  to  marketing  associatiims. 

1446.97  Area  marketing  associations 

1446.98  Delivery  for  price  support  advances. 

1446.99  Eligible  peanuts. 

1446.100  Eligible  producer. 

1446.101  Peanuts  ineligible  for  loan 
programs. 

1446.1U2    Pooling  and  distribution  of  nut 

gains. 
1446.103    Net  gains  hw  quota  and  additional 

pools. 

Contract  Additional  Peanuts 

1446.106  Approval  as  handler  of  contract 
additional  peanuts. 

1446.107  Contracts  for  additional  peanuts 
for  crushing  or  export. 

1446.108  Final  contract  price. 

1446.109  Letter  of  credit. 

1446.110  Transfer  of  contracts  prior  to 
delivery. 

1446.111  Inspection  of  contract  additional 
peanuts. 

1446.112  Contracts  between  handlers. 

1446.113  Purchase  of  additional  peanuts  for 
domestic  edible  use. 

1446.114  Recordkeeping  requirements  for 
contract  additional  peanuts. 

1446.115  Excess  marketing  of  quota  peanuts. 

1446.116  Processing  additional  peanuts  into 
products. 

1446.117  Marketing  peanut  products  made 
from  contract  additional  peanuts. 


Sec 

14M.T18    Storage  requirenients  of  contract 
additional  peanuts  prior  to  prooessing. 

1446.119  Disposition  of  contract  adcfitional 
peanuts. 

1446.120  Disposition  date. 

1446.121  Physical  supervision  of  contract 
additional  peanuts. 

1446.122  Domestic  sale  or  transfer  of 
contract  additional  peanuts. 

1446.123  Export  provisions. 

1446.124  Evidence  of  export. 

1446.125  Prohibition  on  importation  or 
reentry  of  contract  additional  peanuts. 

Noophysical  Superviaion 

1446.129  Selecting  nonphysical  supervision. 

1446.130  Export  requirements  under 
nonphysical  supervision. 

1446.131  Disposition  credits  under 
nonphysical  supervision. 

1446.132  Amending  the  letter  of  credit  under 
nonphysical  supervision. 

1446.133  Lobs  of  peanuts  under  nonphysical 
supervision. 

Penalties 

1446.138  Assessment  of  penalties  against 
handlers. 

1446.139  Appeals  and  requests  for 
reduction. 

1446.140  Liens  against  peanuts  on  which  a 
penalty  is  due. 

1446.141  Schemes  and  devices. 

Pool  Transf eis 

1446.142  Producer  transfer  of  additional 
loan  peanuts  to  quota  loans. 

Paperwork  ReductioB 

1446.143  Paperwork  Reduction  Act  assigned 
numbers. 

Authority:  Sees.  4  and  5.  62  Stat.  1070.  as 
amended  (15  U.S.C.  714b  and  c]:  Sees.  101. 
106A.  401  et  aeq..  83  Stat.  1051.  as  amended  (7 
U.S.C.  1441. 1421  et  seq.y.  Sec  359.  375.  52 
Stat.  31. 64  as  amended  (7  U.S.C  1359. 1375). 
unless  otherwise  noted. 

Subpart— Peanut  Warehouse  Storage 
Loans  and  Handler  Operations  for  tt>e 
1986  Ttirough  1990  Crops 

General 


§1446.70    General  statemenL 

(a)  Scope.  This  subpart  sets  forth  the 
terms  and  conditions  under  which 
producers  and  handlers  may  trade  in  the 
1986  through  1990  crops  of  peanuts  and 
Ihe  terms  and  conditions  under  which 
eligible  producers  acting  collectively 
through  specified  marketing 
associations  (referred  to  severally  in 
this  subpart  as  "the  association")  may 
obtain  price  support  on  their  1986 
through  1990  crops  of  farmers  stock 
peanuts.  Eligible  farmers  stock  peanuts 
produced  by  eligible  producers  which 
are  quota  peanuts  shall  be  eligible  for 
price  support  at  the  quota  support  rate. 
Farmers  stock  peanuts  which  are  not 
quota  peanuts  are  considered  additional 
peanuts  and  shall  be  eligil)le  for  price 


support  at  the  additional  support  rate 
Additional  peanuts  may  only  be 
marketed  through  contracts  with 
handlers  or  by  being  pledged  as 
collateral  for  price  support  loans  under 
the  terms  of  this  subpart.  Annual  notice 
of  determinations  will  specify  other 
terms  and  conditions  not  contained  in 
this  subpart.  Specific  terms  and 
conditions  relating  to  contracts  for  sales 
of  peanuts  under  loan  will  be  set  out  in 
announcements  issued  by  the 
Commodity  Credit  Corporation  (CCC). 

(b)  Price  support  advances.  Producers 
may  obtain  price  support  at  the  rates 
specified  in  the  applicable  annual 
Notice  of  Determination  through  the 
applicable  association.  Each  association 
will  make  appropriate  price  support  loan 
advances  on  peanuts  delivered  to  it  by 
producers  at  warehouses  operating 
under  peanut  receiving  and  warehouse 
contracts  with  the  association.  CCC  will 
make  a  loan  (referred  to  in  this  subpart 
as  a  "warehouse  storage  loan")  to  the 
association.  Such  loans  will  be  secured 
by  the  peanuts  received  by  or  on  behalf 
of  the  association. 

(c)  Farm  storage  loans  and  purchases 
from  producers.  Regulations  setting 
forth  the  terms  and  conditions  under 
which  CCC  will  make  farm  storage 
loans  directly  to  producers  and  purchase 
peanuts  directly  from  producers  for  any 
crop  of  farmers  stock  peanuts  will  be 
published  separately  in  the  Federal 
Register  and  codified  at  7  CFR  Part  1421. 

§  1446.71    Admlnlatratloa. 

(a)  Responsibility.  The  Tobacco  and 
Peanuts  Division.  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  will  administer  this  subpart 
under  the  general  direction  and 
supervision  of  the  Executive  Vice 
President  of  CCC. 

(b)  Limitation  of  authority.  No  State 
and  county  committee  or  its  employees 
or  representatives,  or  any  association  or 
its  employees  or  representatives  have 
the  authority  to  modify  or  waive  any  of 
the  provisions  of  this  subpart  or  any 
amendment  or  supplement  thereto. 

(c)  Supervisory  authority.  No 
delegation  of  authority  contained  in  this 
subpart  shall  preclude  the  Executive 
Vice  President  of  CCC.  or  the  Executive 
Vice  President's  designee,  from 
determining  any  questions  arising  under 
the  regulations  or  form  reversing  or 
modifying  any  determinations  made 
pursuant  to  such  delegation. 


§1446.72    OeflnWone. 

The  regulations  of  this  subpart 
incorporate  the  definition  and 
provisions  of  Parts  718,  719.  729,  780. 
1402. 1403, 1408,  and  1422  of  this  chapter 


except  where  the  context  or  subject 
matter  or  provisions  of  the  regulations  in 
this  subpart  otherwise  requires. 
References  contained  in  this  subpart  to 
other  parts  of  this  chapter  or  title 
include  any  later  amendments  to  those 
referenced  parts.  Any  reference  to  the 
Executive  Vice  President  of  CCC  shall 
also  apply  to  any  persons  designated  by 
the  Executive  Vice  President.  Unless  the 
context  or  subject  matter  otherwise 
requires,  the  following  words  and 
phrases  as  used  in  this  subpart  and  in 
all  related  instructions  and  documents 
shall  have  the  following  meanings: 

(a)  Additional  peanuts.  Any  peanuts 
which  are  marketed  from  a  farm  other 
than  peanuts  marketed  or  considered 
marketed  as  quota  peanuts. 

(b)  Additional  support  rate.  The  price 
support  rate  appUcable  to  additional 
peanuts. 

(c)  Adequate  assets.  Assets  less 
liabilities  determined  by  the  area 
association  in  accordance  with 
instructions  issued  by  the  Executive 
Vice  President  of  CCC.  or  his  designee 
to  be  sufficient  to  assure  export  of 
additional  peanuts  in  compliance  with 
the  provisions  of  this  subpart.  Assets 
may  include,  but  are  not  limited  to 
accounts  receivable,  value  of  inventory, 
equipment,  plant,  property,  and 
investments.  Liabilities  may  include 
accounts  payable,  mortgages,  loans, 
letters  of  credit  and  other  obligations. 

(d)  Adequate  facilities.  Weighing, 
grading,  storage,  shelling  and/or  milling 
equipment  and  other  physical  plant  and 
equipment  owned,  leased  or  otherwise 
controlled  by  a  handler  as  determined 
by  the  area  association  in  accordance 
with  instructions  issued  by  the 
Executive  Vice  President  of  CCC.  or  his 
designee  to  be  sufficient  to  receive, 
store,  process  and  ship  all  the  peanuts  to 
be  handled  in,  by.  or  through  such 
facilities  into  the  export  or  domestic 
market. 

(e)  ASCS.  The  Agricultural 
Stabilization  and  Conservation  Service 
of  the  United  States  Department  of 
Agriculture. 

(f)  Association.  An  area  marketing 
association  selected  and  approved  by 
the  Secretary  which  is  operated 
primarily  for  the  purpose  of  conducting 
loan  activities. 

(g)  CCC.  The  Commodity  Credit 
Corporation,  an  agency  and 
instrumentality  of  the  United  States 
within  the  Department  of  Agriculture. 

(h)  Commercial  quantities.  Any 
quantity  of  peanuts  in  excess  of  110 
pounds  imported  by  any  person  during 
any  marketing  year. 

I      [i]  Contract  additional  peanuts. 

I  Additional  peanuts  for  crushing  or 
exportation,  or  both,  for  which  a 
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contract  has  been  entered  into  between 
a  handler  and  producer  in  accordance 
with  provisions  of  this  subpart 

(j)  Crushing.  The  processing  of 
peanuts  to  extract  oil  for  food  uses  and 
meal  for  feed  uses. 

(k)  Domestic  edible  use.  Domestic 
edible  use  means,  for  the  purpose  of 
regulations  found  in  this  subpart: 

(1)  Use  of  peanuts  for  milling  to 
produce  domestic  food  peanuts 
(including  the  processing  of  peanuts  into 
flakes); 

(2)  Use  of  peanuts  for  seed,  excluding 
unique  strains  which  are  not 
commercially  available  and  which  are 
used  for  the  production  of  green 
peanuts;  and 

(3)  Use  of  peanuts  on  a  farm. 

(1)  Edible  export  standard  for  contract 
additional  peanuts.  The  standard  for 
raw  shelled  or  inshell  peanuts  of  any 
crop  exported  for  human  consumption 
constituting  U.S.  Standards  grade 
requirements,  or  modifications  thereof, 
or  requirements  as  to  wholesomeness. 
as  are  specified  in  the  outgoing  quality 
regulations  for  such  crop  set  forth  in  the 
Marketing  Agreement  for  Peanuts  No. 
146,  except  that  peanuts  shown  by  the 
applicable  Federal-State  Inspection 
Certificate  to  deviate  from  these 
requirements  shall  be  considered  as 
meeting  such  requirements  if  the  handler 
certifies  to  the  association  that  such 
deviations  are: 

(1)  Acceptable  to  the  export  buyer, 
and 

(2)  Fall  within  the  range  of  deviations 
allowable  under  the  Marketing 
Agreement. 

(m)  Eligible  country.  Any  destination 
outside  the  United  States,  except  that, 
neither  Canada  nor  Mexico  shall  be 
considered  an  eligible  country  for  the 
purpose  of  exporting  peanut  products 
other  than  treated  seed  peanuts. 

(n)  Export  and  exportation.  A 
shipment  of  peanuts  or  peanut  products 
from  the  United  States  directed  to  a 
county  outside  the  United  States  and  for 
which  a  statement,  which  is  signed  by 
the  handler  and  specifies  the  name  and 
address  of  the  consignee,  is  made 
available  to  the  association  or  CCC  or, 
upon  request  by  the  association  or  CCC, 
for  which  a  consignee  receipt  is  made 
available  to  the  association  or  CCC. 

(o)  Fanners  stock  peanuts.  Picked  or 
threshed  peanuts  produced  in  the  United 
States  which  have  not  been  changed 
(except  for  removal  of  foreign  material, 
loose  shelled  kernels,  and  excess 
moisture)  from  the  condition  in  which 
picked  or  threshed  peanuts  are 
customarily  marketed  by  producers,  plus 
any  loose  shelled  kernels  removed  by 
producers  from  farmers  stock  peanuts. 


(p)  Forms— (1)  Form  ASCS-1007.  The 
Inspection  Certificate  and  Sales 
Memorandum  for  farmers  stock  peanuts. 

(2)  Form  FV-d5.  The  Federal-State 
Inspection  Service  Peanut  Inspection 
Note  sheet 

(3)  Form  FV-184  The  Federal-State 
Inspection  Service  Inspection  certificate 
for  milled  peanuts. 

(q)  Fragmented  peanuts.  Peanuts 
meeting  the  qualifications  for 
fragmented  peanuts  as  defined  in  the 
outgoing  quality  regulations  of  the 
Peanut  Marketing  Agreement  (No.  146) 
applicable  to  the  crop  year  in  which  the 
peanuts  were  produced. 

(r)  Handler.  Any  person  or  firm,  or 
subdivision  thereof,  registered  with 
ASCS  for  the  purpose  of  acquiring 
peanuts  for  resale,  domestic 
consumption,  processing,  exportation,  or 
crushing,  through  a  business  of  buying 
and  selling  peanuts  or  peanut  products. 

(s)  Inspector.  A  Federal  or  Federal- 
State  inspector  authorized  or  licensed 
by  the  Secretary.  U.S.  Department  of 
Agriculture  to  grade  peanuts. 

(t)  Loan  rate.  The  national  average 
support  rate  for  quota  or  additional 
peanuts  adjusted  for  differences  in 
grade,  type,  quality,  location  and  other 
factors  and  determined  by  the  Secretary 
to  be  applicable  to  such  peanuts. 

(u)  Loan  value.  The  amount  of  price 
support  loan  eligibility  with  respect  to  a 
lot  of  eligible  famrcrs  StocTc  peanuts 
computed  for  quota  or  additional 
peanuts  on  the  basis  of  weight  and  the 
loan  rate  announced  for  peanuts  of  the 
same  type,  grade,  quality  and  location 
as  those  in  such  lot. 

(v)  Liquidated  damages.  An  amount 
due,  not  as  a  penalty  but  as  an  amoiuit 
estimated  to  be  the  probable  damage  to 
the  peanut  price  support  program  due  to 
an  aotion  taken  by  a  pro^cer  or 
handler  which  is  not  otherwise  subject 
to  a  penalty. 

(w)  Lot — (1)  Farmers  stock  peanuts. 
That  quantity  of  farmers  stock  peanuts 
for  which  one  ASCS-1007  or  other 
inspection  certificate  is  issued.  For 
farmers  stock  peanuts  delivered  to  the 
association  for  a  price  support  loan 
advance,  a  lot  shall  consist  of  not  more 
than  the  contents  of  one  vehicle,  or  two 
or  more  vehicles  containing  a  total  of 
approximately  24.000  pounds. 

(2)  Milleti peanuts.  That  quantity  of 
milled  or  shelled  peanuts  for  which  one 
FV-184/Peanufs,  Inspection  Certificate 
(Peanuts),  is  issved.  The  lot  size  of  such 
peanuts  in  bulk  or  bags  shall  not  exceed 
200.000  peunds. 

(x)  Marketing  card.  Form  ASCS-1002 
issued  each  year  in  accordance  with 
Part  729  of  this  tttie  by  ASCS  county 
offices  to  producers  for  use  in  marketing 
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farmers  stock  peanuts  of  the  applicable 
crop.  Each  Form  ASCS-1002  shall 
indicate: 

(1)  The  farm  operator's  eligibility  for 
quota  price  support; 

(2)  The  pounds  that  may  be  marketed 
as  quota  peanuts: 

(3)  The  fKJunds  that  may  be  marketed 
as  contract  additional  peanuts  along 
with  the  handler  number  of  the 
contracting  handler  and 

(4)  The  eligibility  of  additional 
peanuts  for  immediate  buyback. 

(y)  Marketing  penalties— {\)  Producer. 
For  producers,  the  penalties  prescribed 
in  the  poundage  quota  and  marketing 
regulations.  Part  729  of  Uiis  title,  which 
shall  be  computed  and  collected  in 
accordance  with  those  regulations  and 
are  effective  for  the  applicable  crop. 

(2)  Handler.  For  handlers,  the 
penalties  which  are  prescribed, 
computed,  assessed  and  collected  in 
accordance  with  the  regulations  of  this 
subpart  and  are  effective  for  the 
applicable  crop. 

(z)  Marketing  year.  The  period 
beginning  on  August  1  of  the  year  in 
which  the  peanuts  of  the  applicable  crop 
are  planted  and  ending  on  July  31  of  the 
following  year. 

(aa)  New  weight  That  weight  of 
farmers  stock  peanuts  obtained  by 
deducting  from  the  gross  scale  weight  of 
the  peanuts: 

(1)  Foreign  material;  and 

(2)  Moisture  in  excess  of  7  percent, 
(bb)  Peanut  meal.  Any  meal,  cake 

pellets,  or  other  forms  of  residue 
remaining  after  extraction  or  expulsion 
of  oil  from  peanut  kernels,  but  not 
including  pressed  peanuts. 

(cc)  Peanut  products.  Any  products, 
other  than  peanut  oil  or  meal,  which  is 
manufactured  or  derived  from  peanuts 
including,  but  not  limited  to,  peanut 
candy,  peanut  butter,  treated  seed 
peanuts,  roasted  shelled  or  inshell 
peanuts,  pressed  peanuts,  and  peanut 
granules. 

(dd)  Peanut  receiving  and  warehouse 
contract.  Form  CCC-1028  (Identity 
Preserved),  Form  CCC-102ft-A 
(Commingled  Storage),  or  any  other  form 
approved  by  CCC  for  the  purpose  of 
receiving  and  warehousing  loan 
collateral  peanuts. 

(ee)  Peanut  Segregation.  Peanuts 
identified  and  determined  by  the 
Federal-State  Inspection  Service  as: 

(1)  Segregation  1.  Farmers  stock 
peanuts  which: 

(i)  Have  at  least  99  percent  peanuts  of 
one  type: 

(ii)  Have  not  more  than  two  percent 
damaged  kernels  nor  more  than  1.00 
percent  concealed  damage  caused  by 
rancidity,  mold,  or  decay,  nor  more  than 
0.5  percent  freeze  damage; 


(iii)  Are  free  from  any  offensive  odor; 
and 

(iv)  Are  free  from  visible  Aspergillus 
flavus  mold. 

(2)  Segregation  2.  Farmers  stock 
peanuts  which  are  free  from  visible 
Aspergillus  flavus  mold  and  which 
either 

(i)  Have  less  than  99  percent  peanuts 
of  one  type;  or 

(ii)  Have  more  than  two  percent 
damaged  kernels  or  more  than  1.00 
percent  concealed  damage  caused  by 
rancidity,  mold,  or  decay,  or  more  than 
0.5  percent  freeze  damage;  or 

(iii)  Have  an  offensive  odor.  However, 
if  such  peanuts  are  placed  under 
additional  loan  and  purchased  under  the 
immediate  buyback  procediu-e,  as 
provided  in  §  1446.113(a)  of  these 
regulations,  such  peanuts  shall  be 
considered  Segregation  1  additional 
peanuts  for  loan  pool  accounting 
purposes. 

(3)  Segregation  3.  Farmers  stock 
peanuts  which  have  visible  Aspergillus 
flavus  mold.  However,  if  such  peanuts 
are  placed  under  additional  loan  and 
purchased  under  the  immediate  buyback 
procedure  as  provided  in  S  1446.113(a). 
such  peanuts  shall  be  considered 
Segregation  1  additional  peanuts  for 
loan  pool  accounting  purposes. 
(ff)  Pools.  Accounting  pools 
established  by  the  association  for  quota 
peanuts  and  additional  peanuts  not 
under  contract  for  which  records  are 
maintained  by  area  and  by  segregation. 

(gg)  Quota  peanuts.  Peanuts  which 
are;  (1)  Eligible  for  domestic  edible  uses 
and  (2)  marketed  or  considered 
marketed  from  a  farm  as  quota  peanuts, 
but  not  in  excess  of  the  effective  farm 
poundage  quota. 

(hh)  Quota  support  rate.  The  price 
support  rate  applicable  to  quota 
peanuts. 

(ii)  Raw  peanuts.  In  shell  peanuts, 
blanched  peanuts  or  any  other 
classification  of  peanuts  as  designated 
by  CCC  which  have  not  passed  through 
any  other  processing  operations. 

(jj)  Sound  mature  kernel  peanuts. 
Peanut  kernels  as  identified  and 
determined  by  the  Federal-State 
Inspection  Service  as  sound  mature 
kernels. 

(kk)  Sound  split  kernel  peanuts. 
Peanut  kernels  as  identitied  and 
determined  by  the  Federal-State 
Inspection  Service  as  sound  split 
kernels. 

(11)  Total  kernel  content  The  total 
content  (TKC)  of  a  lot  of  peanuts 
consisting  of  the  total  of  sound  mature 
kernels  (SMK).  sound  splits  (SS),  and 
other  kernels  (OK)  consisting  of 
damaged  kernels  (DK).  and  loose  shelled 
kernels  (LSK),  as  identified  and 


determined  by  the  Federal-State 
Inspection  Service. 

(mm)  Type.  The  generally  known 
types  of  peanuts  (i.e.,  Runner,  Spanish, 
Valencia,  and  Virginia),  as  identified 
and  determined  by  the  Federal-State 
Inspection  Service. 

(nn)  United  States.  The  50  States  of 
the  United  States,  Puerto  Rico,  the 
territories  and  possessions  of  the  United 
States,  and  the  District  of  Columbia. 

(00)  United  States  government 
agency.  Any  Department,  bureau, 
administration,  or  other  agency  of  the 
Federal  Government  or  corporation 
wholly  owned  by  the  Federal 
Government. 

(pp)  Valencia  type  peanuts  produced 
in  the  Southwest  suitable  for  cleaning 
and  roasting.  Peanuts  produced  in  the 
Southwest  which  are  identified, 
determined  and  classified  by  the 
Federal-State  Inspection  Service  as: 

(1)  Bright  hull— suitable  for  cleaning 
and  roasting.  Valencia  type  peanuts 
produced  in  the  Southwest  containing 
not  more  than  25  percent  shells 
damaged  by: 

(i)  Dislocation: 

(ii)  Cracks  or  broken  ends;  or 
(iii)  both  discoloration,  and  cracks  or 
broken  ends. 

(2)  Dark  hull.  Valencia  type  peanuts 
which  do  not  meet  the  requirements  of 
bright  hull  Valencia  type  peanuts  as 
defined  in  paragraph  (pp)  (1)  of  this 
section.  ^ 

Basic  Handler  Operations 

§  1446.76    Handler  registratioa 

(a)  Registration  requirement  Each 
person  who  plans  to  acquire  peanuts  for 
processing  or  resale  must  first  be 
approved  by  CCC  as  a  handler. 
However,  any  person  acting  in  the 
capacity  as  a  handler  shall  be  subject  to 
all  penalties  that  may  apply  to  handlers 
under  this  subpart,  irrespective  of 
whether  such  person  is  registered  under 
this  subpart.  Further,  such  persons  will 
be  subject  to  such  penalties  for  non- 
registration as  may  apply.  Such 
approval  shall  be  evidenced  by  a 
handler  number  issued  in  accordance 
with  this  subpart.  To  receive  a  handler 
number,  a  person  must  complete  and 
submit  an  application  in  accordance 
with  paragraphs  (b)  and  (c)  of  this 
section.  The  application  shall  include  a 
form  approved  by  CCC  and  evidence  of 
the  guarantee  of  performance  which  is 
required  by  i  1446.106  of  this  subpart. 

(b)  Persons  acquiring  inspected 
peanuts.  A  person  who  plans  to  acquire 
peanuts  that  have  been  inspected  by  a 
duly  authorized  inspector  of  the  Federal- 
State  Inspection  Service  must  register  as 


a  handler  with  the  area  marketing 
association  for  each  area  in  which 
peanuts  will  be  acquired. 

(c)  Persons  acquiring  noninspected 
peanuts.  A  person  who  plans  to  buy  or 
otherwise  acquire  peanuts  for 
processing  or  resale  before  the  peanuts 
have  been  inspected  by  the  Federal- 
State  Inspection  Service  must  register 
with  the  State  ASCS  office  of  the  State 
in  which  the  person  will  operate  as  a 
handler,  or  if  operating  in  more  than  one 
State,  the  handler  must  register  in  either 
the  State  of  residence  or  principal 
business  location. 

§  1446.77    Handler  approval 

(a)  Approval  requirements.  (1)  To  be 
approved  as  a  handler,  a  person  must 
prove  to  the  satisfaction  of  the 
association  that  he  owns,  leases  or 
otherwise  has  access  to  adequate 
storage  facilities  and  adequate  handling 
facilities  to  receive,  weigh  and  grade 
peanuts  in  commercial  quantities. 
Consideration  for  approval  will  be  made 
annually.  Representatives  of  the 
association  may  inspect  or  otherwise 
verify  that  the  facilities  are  adequate  to 
receive  and  handle  peanuts. 

(2)  To  handle  quota  or  additional  loan 
peanuts,  a  person  must  enter  into  a 
warehousing  contract,  form  1028  or 
1028-A,  and  meet  all  requirements  of  the 
contract  with  respect  to  receiving 
handling  and  storage  requirements. 

(3)  To  handle  contract  additional 
peanuts,  a  person  must  meet  the 
requirements  of  S  1446.106  of  this 
subpart. 

§  1446.76    Peanut  buyar  card  and  iNiying 
point  card. 

The  association  which  registers  a 
handler  will  issue  an  embossed  peanut 
buyer  card  which  will  show  the 
handler's  registration  number,  name  and 
address.  The  handler  will  use  the  card 
for  identification  when  buying  or  selling 
peanuts.  ASCS  will  issue  a  buying  point 
identification  card  to  the  Federal-State 
Inspection  Service  for  delivery  to  each 
handler  who  operates  a  buying  point  at 
which  peanuts  are  inspected.  The 
buying  point  card  will  be  embossed  with 
a  number  used  to  identify  the  physical 
location  of  the  buying  point  where  the 
peanuts  are  inspected. 

§  1446.79    Examination  of  producars' 
marketing  cards. 

All  handlers  shall  examine  the 
producers'  marketing  cards  and  record 
each  purchase  or  delivery  of  peanuts  as 
required  in  S  1446.80  in  accordance  with 
procedures  established  by  ASCS.  Any 
peanuts  delivered  by  producers  under 
an  additional  peanut  contract  in  excess 
of  the  provisions  of  such  contract  shall 


be  considered  as  having  been  marketed 
as  quota  peanuts.  The  handler  shall  not 
accept  peanuts  from  any  producer  who 
does  not  present  a  marketing  card  and 
farm  identification  card  at  the  time  of 
delivery. 

§  1 446.80    Marketing  card  sntria*. 

Immediately  after  each  lot  of  peanuts 
is  marketed,  the  handler  shall  make  the 
following  entries  on  the  marketing  card 
from  the  ASCS-1007  or  ASCS-1030: 

(a)  The  ASCS-1007  serial  number 
which  identifies  the  lot  of  peanuts,  or 
the  date  of  marketing  if  the  peanuts 
were  not  inspected; 

(b)  The  net  pounds  marketed; 

(c)  The  unused  poundage  quota 
balance  remaining  after  the  marketing; 

(d)  The  unused  contract  additional 
poundage  balance  remaining  after  the 
marketing; 

(e)  The  handler's  number  or,  for  loan 
peanuts,  the  association  number 

(f)  For  inspected  peanuts,  the  buying 
point  number; 

(g)  Type  of  peanuts  marketed;  and 
(h)  Any  penalties  or  claims  collected. 

§  1446.81    Producer  Indabtedneaa. 

(a)  Prior  liens.  The  handler  shall 
inquire  of  all  producers  from  which  the 
handler  buys  or  otherwise  acquires 
peanuts  as  to  whether  any  liens  exist  on 
peanuts  offered  for  loan  and  shall  note 
the  response  on  the  Warehouse  Receipt 
and  Draft  form.  Any  payments  made  on 
such  peanuts  shall  be  made  jointly 
payable  to  the  producer  and  any  and  all 
lienholders  known  to  the  handler. 

(b)  Indebtedness  to  the  United  States. 
The  handler  shall  be  deemed  to  have 
notice  at  the  time  of  delivery  of  any  and 
all  liens  or  indebtedness  of  the  producer 
to  any  agency  or  instrumentality  of  the 
United  States  if  notice  appears  on  the 
marketing  card.  Such  liens  and 
indebtedness  include,  but  are  not  limited 
to,  liens  for  any  poundage  quota  penalty 
due  on  prior  crops.  FmHA  liens,  farm 
storage  facility  and  dryer  loan  payments 
due  CCC,  and  indebtedness  to  any  other 
agency  of  the  United  States.  The  handler 
shall  collect  such  indebtedness  from 
each  producer,  to  the  extent  of  the 
amount  due  such  producer  for  loan 
collateral  peanuts.  Collection  shall  be 
made  and  remitted  in  accordance  with 
instructions  issued  by  the  association. 

$1446.82    CoNecUon  Of  marketing 
penaltias  owed  by  a  producer. 

(a)  Marketing  penalties.  The  handler 
shall  be  liable  to  CCC  for  any  penalty 
due  on  peanuts  at  the  time  the  handler 
buys  or  otherwise  acquires  those 
peanuts  from  a  producer.  The  handler 
may  deduct  the  penalty  from  the  price 
paid  to  the  producer.  If  a  handler  fails  to 


collect  the  penalty  due  on  any  marketing 
of  peanuts  from  a  farm  and  to  forward 
such  peaahy  -to  CCC  the  handlerand 
each  of  the  producers  on  the  farm  shall 
be  held  joiBUy  and  severally  liable  to 
CCC  for  the  amount  of  4he  penalty, 

(b)  Penalty  for  errors  on  marketing 
card.  The  producer  and  the  handler  are 
jointly  and  severally  liable  for  any 
penalties  which  may  be  doe  if  the 
handler  made  an  error  or  failed  to 
properly  record  the  pounds  of  peanuts 
marketed  on  the  producer's  marketing 
card  and  wjch  error  caused  an  excess 
marketing  of  the  producer's -effective 
poundage  quota,  as  defined  in  Part  729 
of  this  title.  t)r  in  the  poands  of 
additional  peanuts  contracted  in 
accordance  iwith  this  sebpart. 

|1446.«S    Transmittal  Of  penalttas. 

Form  ASCS-1012  Peanuts.  "Buyer's 
Transmittal  oT  Claims  and/or  Marketing 
Penalty,"  shall  be  used  by  a  handler  to 
transmit  to  CCC  any  penalty  or  a  claim 
collected  directly  or  indirectly  from  a 
producer.  Each  collection  shall  beaent 
to  the  county  ASCS  tjffice  -vMdti  issued 
the  marketing  card.  The  transmittal  shall 
be  made  wtthin  two  weeks  after  the  end 
of  the  week  in  which  the  collection  is 
made.  A  collection  is  deemed  to  have 
been  made  when  paymertlis  made  to 
the  producer. 

§  1446.84    Rscordksoping  raqulremanta. 

(a)  Persons  required  te  heep  records. 
Any  person  who  is  required  under  this 
subpart  to  keep  any  record  or  make  any 
report  whether  as  a  person  who  dries 
farmers  stock  peanuts  by  artificial 
means  for  a  producer,  a  buyer, 
warehouseman,  processor,  or  common 
carrier  of  peanuts,  a  broker  or  dealer  in 
peanuts,  any  farmer  engaged  in  the 
production  of  peanwts,  an  agent 
marketing  peanuts  for  a  producer  or 
acquiring  peanuts  for  a  buyer  or 
association,  a  person  engaged  in  the 
business  of  cleaning,  slieUing,  craaMng. 
or  salting  peanuts  or  manufacturing 
peanut  fwoducts,  or  a  person  owning  or 
operating  a  peanut-picking  or  peanut- 
threshing  machine.  Shall  keep  such 
records  for  each  such  business. 

(b)  Marketing  records.  Each  handler 
shall  keep  records  and  make  reports  as 
required  by  { 144e.85.The  handler  shall 
maintain  the  records  with  respect  to 
each  lot  of  farmer's  stock  peanuts  which 
the  handler  acquires  for  i>is  am» 
account. 

(c)  Sales  and  disposal  recmrds.  Eadi 
handler  shall  maintain  records  of  all 
sales  or -other  disposals  of  peanuts.  Such 
records  shall  show  the  date  af  sale  or 
disposal,  quantity,  type,  purchaser, 
whether  sold  as  farmers  stock  peanuts. 
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milled,  edible  peanuts  or  peanuts  for 
crushing,  and  any  other  information 
which  may  be  required  by  this  subpart, 
(d)  Method  of  keeping  records.  Each 
handler  shall  maintain  the  records 
required  by  this  subpart  in  a  manner 
that  enables  the  association.  CCC 
ASCS.  or  any  other  representative  of  the 
Secretary  to  readily  reconcile  the 
quantities,  grades,  and  qualities  of  all 
peanuts  acquired  and  disposed  of  by 
such  a  handler.  Records  concerning  the 
acquisition  and  disposal  of  contract 
additional  peanuts  must  also  be  kept  in 
a  manner  that  allows  the  association, 
CCC.  ASCS,  or  any  other  representative 
of  the  Secretary  to  readily  determine 
whether  there  has  been  compliance  with 
the  provisions  of  this  subpart. 

$1446.a5    Records  and  reports  required  Of 


As  required  by  this  section  and  in 
accordance  with  instructions  issued  by 
the  Executive  Vice  President  of  CCC,  or 
his  designee,  each  handler  shall  keep 
records  and  make  reports  as  follows: 

(a)  Inspected  peanuts.  If  the  Federal- 
State  Inspection  Service  inspects  a  lot  of 
peanuts,  the  handler  shall  complete 
ASCS-1007,  Inspection  Certificate  and 
Sales  Memorandum,  or  such  other  form 
approved  by  CCC  or  ASCS  and  on 
which  the  following  information  must  be 
entered: 

(1)  The  name  and  address  of  the  farm 
operator,  the  State  and  county  codes  for 
the  farm  and  either — 

(i)  The  farm  number  of  the  farm  on 
which  the  peanuts  were  produced  if  the 
peanuts  are  marketed  by  the  producer, 
or 

(ii)  The  handler  number  if  the  peanuts 
are  marketed  by  a  handlen 

(2)  The  buying  point  number  assigned 
to  identify  the  physical  location  of  the 
buying  point  where  the  peanuts  were 
marketed; 

(3)  Either  the  name,  address,  and 
handler  number  of  the  handler,  or  if  the 
peanuts  are  accepted  for  loan  through 
the  association,  the  association,  name, 
number,  and  address; 

(4)  The  net  weight  of  the  peanuts; 

(5)  The  quantity  of  peanuts  marketed 
as  either  loan  quota,  loan  additional, 
commercial  quota  or  contract  additional; 

(6)  The  date  of  purchase;  and 

(7)  The  amount  of  penalty  collected, 
(b)  Noninspected  peanuts.  A  handler 

who  purchases  farmers  stock  peanuts 
which  have  not  been  inspected  by  the 
Federal-State  Inspection  Service  shall 
complete  an  ASCS-1030,  Report  of 
Purchase  of  Noninspected  Peanuts,  or 
such  other  form  approved  by  CCC  or 
ASCS  for  each  lot  of  farmers  stock ' 
peanuts  purchased. 


The  handler  shall  use  ASCS-1030-P. 
Handler's  Report  of  Purchases  of 
Noninspected  Peanuts  or  such  other 
form  approved  by  CCC  or  ASCS.  to 
transmit  the  ASCS-1030  or  other 
approved  form  to  the  State  ASC 
committee  in  the  State  in  which  the 
handler's  business  is  located  or  such 
other  location  or  entity  approved  by 
CCC  or  ASCS.  The  handler  shall 
complete  the  ASCS-1030  or  other 
approved  form  to  show  the  following: 

(1)  The  name  and  address  of  the 
seller 

(2)  The  name  and  address  of  the  farm 
operator  and  the  State  and  county  codes 
and  either — 

(i)  The  farm  number  when  the  peanuts 
are  purchased  from  the  producer  of  the 
peanuts,  or 

(ii)  The  handler's  name,  address,  and 
registration  number  when  the  peanuts 
are  purchased  from  another  handler; 

(3)  Type  of  peanut  purchased; 

(4)  Date  of  purchase; 

(5)  Quantity  purchased; 

(6)  Method  of  determining  the  weight; 
and 

(7)  The  signature  of  the  seller  and  the 
date  the  seller  signed  the  ASCS-1030  or 
other  approved  form. 

(c)  Resales.  Each  handler  who  resells 
fanners  stock  peanuts  shall  keep 
records  of: 

(1)  The  name  and  address  of  the 
buyer,  and  if  the  peanuts  are  sold  to  a 
handler,  the  buyer's  handler  number 

(2)  The  date  of  the  sale; 

(3)  The  type  of  peanuts  sold;  and 

(4)  The  pounds  (net  weight)  of  peanuts 
sold. 

(d)  Peanuts  shelled  or  milled  for  a 
producer.  The  handler  shall  maintain 
records  of  peanuts  shelled  for  a 
producer  including  the  following 
information: 

(1)  Date  of  shelling  or  milling; 

(2)  Name  and  address  of  the  producer; 

(3)  State  and  county  codes  and  the 
farm  number  of  the  farm  where  the 
peanuts  were  produced; 

(4)  Quantity  of  peanuts  (farmers  stock 
basis)  shelled  or  milled; 

(5)  Quantity  of  shelled  or  milled 
peanuts  retained  by  the  sheller,  and 

(6)  Quantity  returned  to  the  producer. 

(e)  Peanuts  dried  for  a  producer  The 
handler  shall  maintain  records  of 
peanuts  dried  for  a  producer  including 
the  following  information: 

(1)  State  and  coimty  codes  and  the 
farm  number  of  the  farm  where  the 
peanuts  were  produced; 

(2)  Name  and  address  of  the  producer 
and 

(3)  Quantity  dried  as  determined  by 
the  farmers  stock  basis  weight  after 
drying,  and  the  date  the  drying  was 
completed. 


(f)  Peanuts  from  which  foreign 
material,  and  LSKs  or  pods  are  removed 
for  a  producer.  The  handler  shall 
maintain  records  of  peanuts  from  which 
foreign  material  and  LSKs  or  pods  are 
removed  for  a  producter  including  the 
following  information: 

(1)  Date  of  removal; 

(2)  Name  and  address  of  the  producer 

(3)  State  and  county  codes  and  the 
farm  number  of  the  farm  where  the 
peanuts  were  produced; 

(4)  Gross  weight  of: 

(i)  Peanuts  prior  to  removal, 
(ii)  Peanuts  removed  as  ISKs, 
(iii)  Peanuts  removed  as  pods, 
(iv)  Peanuts  remaining  after  removal 
of  foreign  material  and  LSKs  or  pods; 

(5)  Quantity  of  peanuts  retained  by 
the  person  performing  the  service  in  the 
form  of: 

(i)  Pods;  and 
(ii)  LSKs. 

(6)  Peanuts  returned  to  the  producer 

8S 

(i)  Pods: 

(ii)  LSKs;  and 

(iii)  LSKs  and  pods. 

(g)  Green  peanuts  purchased  from 
producer.  Each  buyer  of  green  peanuts 
shall  report  his  purchase  to  ASCS,  on 
Form  ASCS-1011  or  such  other  form  as 
CCC  or  ASCS  shall  designate,  except 
that  small  lot  purchases  not  in 
commercial  quantities  including,  but  not 
limited  to,  street  sales,  local  market 
sales,  and  grocery  store  sales  shall  not 
be  subject  to  this  reporting  requirement. 
This  report  shall  subject  the  buyer  to  a 
review  of  those  purchase  and  sales 
records  as  required  in  this  subpart.  Any 
buyer  of  green  peanuts  who  fails  to  keep 
records  as  required  by  this  section  shall 
be  deemed  guilty  of  a  misdemeanor  and 
upon  conviction  shall  be  subject  to  a 
fine  of  not  more  than  $500.  Each  buyer 
shall  keep  records  of  green  peanuts 
purchased  including  the  following 
information: 

(1)  Date  of  purchase; 

(2)  Name  and  address  of  producer 
selling  green  peanuts; 

(3)  Name  and  address  of  farm 
operator  and  farm  number  (including 
State  and  county  codes)  of  the  farm  on 
which  the  green  peanuts  were  produced; 
and 

(4)  Pounds  of  green  peanuts 
purchased. 

§  1 446.86    Examination  of  records  and 
reports. 

The  Executive  Vice  President  of  CCC. 
the  Deputy  Administrator  of  ASCS,  the 
Director  of  the  Tobacco  and  Peanuts 
Division,  or  the  State  Executive  Director, 
and  any  person  authorized  by  any  one 
of  such  persons,  and  any  auditor  or 
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agent  of  the  office  of  Inspector  General, 
is  authorized  to  examine  any  records 
that  they  have  reason  to  believe  are 
relevant  to  any  matter  pertinent  to  ihe 
peanut  poundage  quota  program  or  to 
this  subpart.  Upon  request,  any  person 
required  by  the  provisions  of  §  1446.84 
to  keep  records  shall  make  available  for 
examination  such  books,  papers, 
records,  accounts,  correspondence, 
contracts,  documents,  and  memoranda 
as  are  under  this  control, 

§  1446.87    Retention  of  records. 

A  handler  shall  maintain  all  records 
for  a  period  of  three  years  following  the 
end  of  the  marketing  year  in  which  the 
peanuts  were  produced.  Records 
relating  to  contract  additional  peanuts 
for  which  an  assessment  for  penalties  or 
liquidated  damages  has  been  assessed, 
shall  be  retained  for  five  years  following 
the  date  the  assessment  was  made  or 
until  the  conclusion  of  the  assessment 
action,  whichever  is  later  and  that 
records  shall  be  kept  for  such  longer 
periods  of  time  as  may  be  requested  in 
writing  by  the  Executive  Vice  President 
of  CCC,  or  his  designee. 

§  1446.88    Information  confidential. 

All  data  requested  and  obtained  by 
the  Secretary  in  accordance  with  the 
provisions  of  this  subpart  shall  be  kept 
confidential  by  all  employees  of  the  U.S. 
Department  of  Agriculture  and  of  the 
marketing  association.  Such  data  shall 
be  released  only  at  the  discretion  of  the 
Executive  Vice  President  of  CCC.  and 
then  only  in  a  suit  or  administrative 
hearing  under  Title  III  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended. 

§  1446.89    Penalty  for  failure  to  keep 
records  and  make  reports. 

Any  person,  who  fails  to  make  any 
report  or  keep  any  record  as  required 
under  this  subpart  or  who  falsifies  any 
information<*r  any  such  report  or  record 
shall  be  subject  to  a  penalty  in 
accordance  with  §  1446.138  of  this 
subpart  for  failure  to  comply  with 
regulations  set  forth  by  the  Secretary. 

§  1446.90    Fraud  by  handler. 

Any  fraudulent  representation  made 
by  a  handler  in  the  records  or  reports 
required  by  this  subpart  shall  render  the 
handler  subject  to  criminal  prosecution 
and  civil  fmes  under  applicable  Federal 
fraud  statutes.  In  addition,  the  handler 
shall  be  personally  liable  to  CCC  for  all 
costs  which  CCC  incures  as  a  result  of 
^   the  handler's  fraudulent  representation, 
together  with  interest  at  the  per  annum 
rate  whch  the  Treasurer  of  the  United 
States  charged  CCC  on  the  dale  the 
fraudulent  representation  vas  made. 


Warehouse  Storage  Loans 

§  1446.95    Commingling  of  quota  and 
additional  peanuts. 

Quota  and  additional  farmers  stock 
peanuts  of  like  type  and  segregation 
may  be  commingled  in  storage  by  a 
handler  and  exchanged  on  a  dollar 
value  basis  to  facilitate  handling  and 
marketing.  Such  peanuts  must  be 
inspected  as  farmers  stock  peanuts  and. 
except  for  such  peanuts  purchased  from 
CCC  for  domestic  edible  use  on  an 
ingrade,  in-weight  basis,  and  they  shall 
be  accounted  for  on  a  dollar  value  basis 
less  a  one  time  adjustment  for  shrinkage 
for  each  crop.  Such  adjustment  shall  be 
equal  to  4.0  percent  of  the  dollar  value 
of  the  peanuts  for  Virignia-type  peanuts 
and  3.5  percent  for  all  other  types; 
except  that,  if  such  peanuts  are  graded 
out  and  accounted  for  prior  to  February 
1  of  the  year  following  the  year  in  which 
the  peanuts  were  grown,  the  adjustment 
of  the  dollar  value  for  shrinkage  shall  be 
3.5  percent  for  Virginia-type  and  3.0 
percent  for  all  other  peanuts.  The  dollar 
value  basis  for  all  peanuts  shall  be 
based  on  the  quota  support  rate.  The 
handler  shall  receive,  store,  and  deliver 
all  such  peanuts  in  accordance  with 
good  commercial  practice  and  any 
instructions  provided  by  CCC.  For  each 
lot  of  quota  and/or  additional  peanuts 
commingled  in  storage,  the  records  of 
the  handler  shall  show  at  all  times  the 
date  and  place  received,  the  name  and 
address  of  the  producer,  the  type, 
segregation,  pounds,  and  dollar-value-in. 
The  handler  shall  keep  such  other 
accounts  and  records  and  furnish  such 
information  and  reports  relating  to  the 
dollar-value-out  and  disposition  of  such 
peanuts  as  may  be  prescribed  by  the 
association  or  CCC.  The  provisions  of 
this  section  applicable  to  shrinkage  shall 
not  apply  for  handlers  choosing  the 
nonphysical  supervision  requirements  of 

§§  1446.129  through  1446.133. 

§  1446.96    Loans  to  marketing 
associations. 

CCC  will  make  warehouse  storage 
price  support  loans  to  those  associations 
specified  in  S  1446.97  of  this  subpart  that 
contract  with  CCC  to  arrange  for  the 
storing  and  handling  of  farmers  stock 
peanuts,  make  price  support  advances 
to  producers  on  such  peanuts,  and  use 
such  peanuts  as  collateral  for  loans 
obtained  from  CCC.  Loans  on  quota 
peanuts  shall  be  made  on  the  basis  of 
the  quota  support  rate,  and  loans  on 
additional  peanuts  shall  be  made  on  the 
basis  of  the  additional  support  rate. 
Such  loans  shall  be  due  on  demand. 


§  1446.97    Area  marketing  associations. 

Price  support  advances  will  be 
available  through: 

(a)  The  GFA  Peanut  Association  of 
Camilla,  Georgia,  for  peanuts  produced 
in  the  Southeastern  area  consisting  of 
Puerto  Rico,  the  U.S.  Virgin  Islands,  and 
the  States  of  Alabama,  Florida,  Georgia. 
Mississippi,  and  that  part  of  South 
Carolina  south  and  west  of  the  Santee- 
Congaree-Broad  Rivers; 

(b)  The  Southwestern  Peanut  Growers 
Association  of  Gorman,  Texas,  for 
peanuts  produced  in  the  Southwestern 
area  consisting  of  all  other  territories 
and  possessions  of  the  United  States 
not  listed  in  paragraph  (a)  or  (c)  of  this 
section,  and  the  States  of  Alaska, 
Arizona,  Arkansas,  California, 
Colorado,  Hawaii.  Idaho,  Kansas, 
Louisiana.  Montana,  Nebraska,  New 
Mexico,  Nevada,  North  Dakota, 
Oklahoma,  Oregon,  South  Dakota. 
Texas,  Utah,  Washington,  and 
Wyoming; 

(c)  The  Peanut  Growers  Cooperative 
Marketing  Association  of  Franklin, 
Virginia,  for  peanuts  produced  in  the 
Virginia-Carolina  area  consisting  of  the 
District  of  Columbia,  and  the  States  of 
Connecticut,  Delaware,  Illinois,  Indiana. 
Iowa,  Kentucky,  Maine,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  New  Hampshire,  New  Jersey. 
New  York,  North  Carolina.  Ohio, 
Pennsylvania,  Rhode  Island,  Tennessee, 
Vermont,  Virgina,  West  Virgins, 
Wisconsin,  and  that  part  of  South 
Carolina  north  and  east  of  the  Santee- 
Congaree-Broad  Rivers. 

§1446.98    Delivery  for  price  support 
advances. 

(a)  Where  available.  Unless  otherwise 
approved  by  the  association  or  by  CCC 
producers  must  deliver  farmers  stock 
peanuts  to  warehouses  which  are 
located  in  the  same  marketing  area 
where  the  peanuts  were  produced.  Price 
support  advances  shall  be  available  to 
eligible  producers  from  warehousemen 
who  have  entered  into  peanut  receiving 
and  warehouse  contracts  with  the 
association.  Such  contracts  shall  require 
the  warehouseman  to  inform  producers 
that  price  support  advances  are 
available  and  to  make  such  advances  on 
eligible  peanuts  tendered  for  price 
support  as  provided  in  paragraph  (e)  of 
this  section.  The  contracts  shall  also 
require  Warehousemen  to: 

(1)  Examine  the  producers'  marketing 
cards  to  determine  price  support 
eligibility: 

(2)  Make  entries  on  the  marketing 
card  as  required  by  Part  729  of  this  title 
and  by  S  1446.80  of  this  subpart;  and 


BEST  COPY  AVAILABLE 


21890 


Federal  Register  /  Vol.  51.  No.  116  /  Tuesday.  June  17.  1986  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51.  No.  116  /  Tuesday.  June  17.  1986  /  Rules  and  Regulations  21891 


(3)  Record  the  quantity  of  quota  and 
additional  peanuts  and  the  date  of  each 
delivery. 

The  balance  of  the  quota  or  contract 
additional  peanuts  must  be  shown  on 
the  marketing  card  after  each  delivery. 
The  names  and  locations  of 
participating  warehouses  may  be 
obtained  from  the  office  of  the 
appropriate  association  or  from  State  or 
county  ASCS  offices. 

(b)  Time.  Price  support  advances  to 
etigible  producers  on  peanuts  of  any 
crop  will  be  available  from  the 
beginning  of  harvest  through  the 
following  January  31  or  such  later  date 
as  may  be  established  by  the  Executive 
Vice  President  of  CCC.  If  the  final  date 
falls  on  a  day  which  is  not  a  normal 
working  day  for  the  association,  then 
the  applicable  Hnai  date  shall  be  the 
next  workday. 

(c)  Inspection.  An  inspector  shall 
determiae  the  type  and  quality  of  each 
lot  of  farmers  stock  peanuts  that  is 
delivered  to  an  association  for  a  price 
support  advance  when  such  peanuts  are 
received  at  a  warehouse  under  contract 
with  an  association. 

(d)  Prodvcer  agreewentTo  obtain  a 
price  support  advance,  the  producer 
shall  authorize  in  writing  the 
association's  pledge  to  CCC  of  the 
producer's  peanuts  as  collateral  for  a 
warehouse  storage  loan  and  in  so  doing, 
the  producer  shall  rehnquish  any  right  to 
redeem  or  obtain  possession  of  such 
peanuts. 

(e)  Advance  to  the  producer.  For  each 
lot  of  peanuts  delivered,  the  association 
shall  advance  to  the  producer  the 
support  value  of  such  peanuts  in 
accordance  with  procedures  established 
by  CCC.  However,  the  association  shall 
deduct  the  marketing  penalties  and 
deductions  as  specified  in  S  1446.81  from 
such  advances,  and  further,  shall  deduct 
any  assessments  or  excise  taxes 
imposed  by  State  law  and  transmit  such 
amounts  to  the  proper  State  authorities. 
In  addition,  the  Southwestern  Peanut 
Growers  Association,  upon  the  prior 
agreement  of  the  producer,  may  deduct 
from  such  advance  an  amount  approved 
by  CCC  to  be  used  in  financing  its 
peanut  related  activities  outside  the 
price  support  program,  except  in  no  case 
may  such  amount  exceed  $1  per  net 
weight  ton  of  peanuts. 

§1446.99    EHgtt)l«  peanuts. 

(a)  Basic  eligibility.  Peanuts  eligible 
for  support  shall  be  farmers  stock 
peanuts  from  the  applicable  crop 
produced  in  the  United  Slates  by  an 
eligible  producer.  In  addition,  such 
peanuts: 

(1)  Must  be  free  and  clear  of  all  liens 
and  encumbrances,  including  any 


landlord's  liens,  unless  acceptable 
waivers  are  obtained; 

(2)  Must  be  produced  In  the  same 
marketing  area  in  which  they  were 
delivered  for  price  support  loan,  unless 
otherwise  approved  by  CCC. 

(3)  Must,  if  delivered  to  the 
association  in  bags  in  the  Southwestern 
area.  l>e  in  new  or  thoroughly  cleaned 
used  bags  which: 

(i)  Are  made  of  material  other  than 
mash  or  net,  weighing  not  less  than  7V^ 
ounces  nor  more  than  10  ounces  per 
square  yard  and  containing  no  sisal 
fibers. 

(ii)  Are  free  from  holes. 

(iii)  Are  finished  at  the  top  with  either 
the  selvage  edge  of  the  material,  a 
binding,  or  a  hem,  and 

(iv)  Are  uniform  in  size  with 
approximately  2  bushel  capacity: 

(4)  Must  not  have  been  produced  on 
land  owned  by  the  Federal  Government 
if  such  land  is  occupied  without  a  lease 
permit  or  other  right  of  possession:  and 

(5)  Must  have  l^en  inspected  as 
farmers  stock  peanuts  and  have  an 
official  grade  determined  by  an 
inspector. 

(b)  Quota  support  In  addition  to  the 
basic  eligibility  requirements  in 
paragraph  (a)  of  this  section,  to  be 
eligible  for  quota  support  the  peanuts: 

(1)  Must  be  Segregation  1  peanuts; 

(2)  Must  contain  not  more  than  10.00 
percent  moisture  and.  if  mechanically 
dried,  also  contain  at  least  6  percent 
moisture; 

(3)  Must  contain  not  more  than  10 
percent  foreign  material; 

(c)  Additional  support.  In  addition  to 
the  basic  eligibility  requirements  in 
paragraph  (a),  peanuts  to  be  eligible  for 
support  applicable  to  additional 
peanuts: 

(1)  Must  contain  not  more  than  10.00 
percent  moisture: 

(2)  Must  contain  not  more  than  10 
percent  foreign  material,  unless  the 
handler  agrees  to  purchase  such  peanuts 
for  domestic  edible  use  as  provided  in 

§  1446.113; 

(d)  Additional  support  for  peanuts 
with  excess  moisture.  Peanuts  which  are 
graded  as  Segregation  2  or  3  and  which, 
because  they  contain  more  than  10    -     - 
percent  moisture  and/or  foreign 
material,  would  otherwise  not  be 
considered  acceptable  for  loans  under 
the  provisions  of  paragraph  (b)  and  (c) 
of  this  section  shall  nonetheless  be 
considered  eligible  for  loans,  provided 
that  all  other  conditions  of  this  section 
are  met,  and  that: 

(1)  The  level  of  moisture  does  not 
exceed  a  level  determined  to  be 
acceptable  by  the  association;  and 

(2)  The  local  crushing  market  for 
peanuts  is  such  that  the  peanuts  can  be 


crushed  within  a  reasonable  time,  as 
determined  by  the  association;  and 

(3)  The  producer  had  made  a  bona 
fide  effort,  as  determined  by  the 
association,  to  clean  and  dry  such 
peanuts  prior  to  offering  such  peanuts 
for  loan. 

(e)  Ownership  requirement. 
Notwithstanding  any  other  requirement 
of  this  section,  the  beneficial  interest  in 
all  peanuts  of  all  segregations  tendered 
for  either  quota  or  additional  support 
must  be  in  the  producer  who  delivers 
them  to  the  association  and  must 
always  have  been  either 

(1)  In  such  producer  or 

(2)  In  the  prior  producer  whom  such 
producer  succeeded  before  the  peanuts 
were  harvested.  In  order  to  meet  this 
requirement  of  ownership,  the 
succession  of  rights,  responsibilities, 
and  interests  of  the  former  producer 
with  respect  to  the  farm  on  which  the 
peanuts  were  produced  must  have  been 
substantially  assumed  by  the  person 
claiming  succession. 

§1446.100    EUgiMe  producer. 

(a)  Requirements.  An  eligible 
producer  is  an  individual,  partnership, 
corporation,  estate,  trust,  a  State,  a 
political  subdivision  of  a  State,  any 
State  agency,  or  other  legal  entity  that  ' 
produces  peanuts  as  a  landowner, 
landlord,  tenant,  or  sharecropper  on  a 
farm  except  as  set  out  in  this  section. 

(b)  Program  ineligibility.  (1)  Any 
person  who  produces  any  agricultural 
commodity  on  a  field  classified  by  the 
Soil  Conservation  Service  as  highly 
erodible  land  or  on  converted  wetland 
shall  be  ineligible  for  price  support; 

(2)  A  producer  on  a  farm  for  which  the 
farm  operator  fails  to  file  or  does  not  file 
in  a  timely  manner  a  report  of  crop  or 
land  use  acreage  as  required  by  Part  718 
of  this  title  shall  not  be  eligible  for  price 
support  at  the  quota  loan  rate  unless  the 
late-filed  report  was  accepted  by  the 
county  ASC  committee  to  the  extent 
permitted  by  Part  718.  In  addition,  no 
producer  shall  be  eligible  for  price 
support  if  the  producer  has  filed  an 
erroneous  report  of  crop  or  land  use 
^  acreage  unless: 

(i)  The  determined  acreage  does  not 
differ  from  the  reported  acreage  by  more 
than  the  tolerance  established  by  Part 
718  of  this  title:  and 

(ii)  The  county  ASC  committee 
determines  that  the  producer  acted  in 
good  faith  in  reporting  the  crop  or  land 
use  acreage. 

(c)  Estates  and  trusts.  A  receiver  or 
trustee  of  an  insolvent  or  bankrupt 
debtor's  estate,  an  executor  or 
administrator  of  a  deceased  person's 
estate,  a  guardian  of  an  estate  or  of  a 
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ward  or  incompetent  person,  and 
trustees  of  a  trust  estate  shall  be 
considered  to  represent  the  insolvent 
debtor,  the  deceased  person,  the  ward 
or  incompetent,  and  the  beneficiaries  of 
a  trust,  respectively,  and  the  peanut 
production  of  the  receiver,  executor, 
administrator,  guardian,  or  trustees 
attributable  to  the  person  represented 
shall  be  considered  to  be  the  production 
of  the  person  represented.  Loan 
documents  executed  by  any  such  person 
shall  be  accepted  by  CCC  only  if  they 
are  legally  valid  and  such  person  has 
the  authority  to  sign  the  applicable 
documents. 

(d)  Eligibility  of  minors.  A  minor  who 
is  otherwise  an  eligible  producer  shall 
be  eligible  for  price  support  only  if  such 
minor  meets  one  of  the  following 
requirements: 

(1)  The  right  of  majority  has  been 
conferred  on  such  minor  by  court 
proceedings  or  by  statute;  or 

(2)  A  guardian  has  been  appointed  to 
manage  such  minor's  property  and  the 
applicable  price  support  documents  are 
signed  by  the  guardian;  or 

(3)  A  bond  is  furnished  under  which  a 
surety  guarantees  to  protect  CCC  from 
any  loss  for  which  the  minor  would  be 
liable  had  such  minor  been  an  adult. 

§  1 446. 1 0 1    Peanuts  ineligK>le  for  loan 
programs. 

Any  person  who  causes  peanuts  other 
than  those  eligible  for  loan  under 
S  1446.99  to  be  placed  in  the  loan 
program  shall  be  deemed  to  have 
agreed:  CCC  may  incur  serious  and 
substantial  damages  to  its  program  to 
support  the  price  of  quota  peanuts  shall 
pay  to  CCC,  as  liquidated  damages  and 
not  as  a  penalty,  the  difference  between 
the  average  loan  rate  for  that  type  of 
peanuts  and  the  market  price  as 
determined  by  CCC  for  such  type  for 
crushing  times  the  amount  of  peanuts 
placed  under  loan.  It  is  agreed  that  such 
liquidated  damages  are  a  reasonable 
estimate  of  the  probable  actual  damages 
which  CCC  would  suffer.  Such  person 
shall  pay  the  damages  to  CCC  promptly 
upon  demand  in  addition  to  penalties  as 
may  be  due  or  assessed.  Liquidated 
damages  under  this  subsection  may  be 
reduced  by  the  Executive  Vice  President 
of  CCC.  or  his  designee  based  upon 
consideration  of  the  following  factors: 

(a)  Whether  the  person  causing 
ineligible  peanuts  to  be  placed  in  the 
loan  program  made  a  good  faith  effort  to 
ensure  that  ineligible  peanuts  were  not 
pledged  as  loan  collateral; 

(b)  The  degree  of  damage  or  potential 
damage  to  the  price  support  program 
caused  by  the  violation; 

(c)  The  nature  and  circumstances  of 
the  violation: 


(d)  The  extent  of  the  violation;  and 

(e)  Any  other  pertinent  information. 

§  1446.102    Pooling  and  distribution  of  net 
gains. 

(a)  Pools.  The  association  shall 
establish  separate  pools  by  area  and 
segregation  of  peanuts  and  shall 
maintain  separate,  complete  and 
accurate  records  for  quota  peanuts 
under  loan  and  for  additional  peanuts 
under  loan.  Separate  pools  shall  be 
established  for  bright  hull  and  dark  hull 
Valencia  peanuts  produced  in  New 
Mexico. 

(b)  Pool  distribution.  Net  gains  as 
determined  by  the  rules  set  out  at 

§  1446.103,  on  peanuts  in  each  area  pool 
shall  be  distributed  only  to  producers 
placing  peanuts  in  the  pool  and  shall  be 
distributed  to  each  producer  in 
proportion  to  the  value  of  peanuts 
placed  in  the  pool  by  that  producer, 
except  that  subject  to  the  priorities  set 
forth  in  paragraph  c  of  this  section:  (1) 
Proceeds  due  any  producer  from  any 
profit  pool  shall  be  reduced  to  the  extent 
of  any  loss  that  is  incurred  with  respect 
to  peanuts  such  producer  has 
transferred  from  an  additional  loan  pool 
to  a  quota  loan  pool  under  the 
provisions  of  S  1446.142;  (2)  proceeds 
due  producers  in  any  additional  pool 
shall  be  reduced  further  to  the  extent  of 
any  loss  by  CCC  on  any  pool  for  quota 
peanuts;  and  (3)  proceeds  due  any 
producer  after  reductions  made  under 
paragraphs  (b)  (1]  and  (2)  of  this  section 
shall  be  reduced  further  to  the  extent  of 
any  losses  in  any  other  pool  except  that: 

(i)  Losses  incurred  as  a  result  of 
transfers  from  additional  loan  pools  to 
quota  loan  pools,  shall  not  be  used  to 
offset  losses  in  other  marketing  areas 
and 

(ii)  Gains  from  pools  for  Valencia 
bright  hull  and  Valencia  dark  hull 
peanuts  produced  in  New  Mexico  shall 
not  be  used  to  offset  losses  in  quota 
pools  in  other  areas. 

(c)  Priority  of  offsets.  (1)  Insofar  as 
practicable,  offsetting  pool  losses  as  set 
forth  in  paragraphs  (b)(2)  and  (b)(3)  of 
this  section  shall  be  given  the  following 
order  of  priorities,  that  is,  such  losses 
shall  be  recovered  from  other  pools 
according  to  the  following  schedule: 
(i)  Segregation  2  and  Segregation  3 
quota  pools  (disaster  transfer  pools), 
then 

(ii)  Segregation  2  and  Segregation  3 
additional  pools,  then 

(iii)  Segregation  1  additional  pool, 
then 
(iv)  Segregation  1  quota  pools. 
(2)  In  addition  to  and  following  the 
priorities  for  offsetting  losses  as  set 
forth  in  paragraph  (c)(1)  this  section,  the 
gains  in  profit  pools  used  to  offset  pool 


losses  in  other  marketing  areas  shall  be 
applied  with  the  following  order  of 
priorities: 

(i)  Sales  of  additional  peanuts  for 
domestic  edible  uses,  then 

(ii)  Sales  of  additional  peanuts  for 
export,  then 

(iii)  Sales  of  like  peanut  types,  then 

(iv)  All  other  pool  profits  on  a 
prorated  basis. 

(d)  Producer  indebtedness.  In  addition 
to  and  following  the  adjustments  in  pool 
proceeds  set  out  in  paragraphs  (b)  and 
(c)  of  this  section,  a  producer's  share  of 
any  pool  distributions  shall  be  further 
reduced  (in  the  following  order): 

(1)  For  any  installments  due  on  any 
loan  made  by  CCC  for  farm  storage 
facilities  or  for  drying  equipment,  but 
only  when  the  amount  due  is  recorded 
on  the  producers  marketing  card; 

(2)  Any  indebtedness  to  CCC.  Farmers 
Home  Administration,  or  to  any  other 
agency  of  the  United  States,  but  only 
when  such  indebtedness  is  listed  on  the 
county  debt  record  and  recorded  on  the 
producer's  marketing  card,  or  which 
may  be  setoff  or  withheld  as  provided  in 
7  CFR  Part  13  or  any  other  provision  of 
law. 

§144.103    Net  gains  for  quota  and 
additional  pools. 

(a)  Quota  pool.  Net  gains  from 
peanuts  in  the  quota  pool  shall  consist 
of; 

(1)  The  net  gains  which  are  in  excess 
of  the  loan  indebtedness  on  quota 
peanuts  and  other  costs  or  losses  which 
are  incurred  on  peanuts  placed  in  such 
pool;  plus 

(2)  An  amount  from  the  additional 
pool  to  the  extent  the  net  gains  on 
additional  peanuts  sold  from  the  pool 
for  domestic  food  and  related  uses  equal 
to  any  loss  incurred  by  CCC  in  disposing 
of  all  quota  peanuts  of  the  same 
segregation  in  the  same  production  area. 

(b)  Additional  pool  Net  gains  for 
peanuts  in  the  additional  pool  shall 
consist  of; 

(1)  The  net  gains  which  are  in  excess 
of  the  loan  indebtedness  and  other  costs 
or  losses  which  are  incurred  by  CCC  on 
peanuts  placed  in  the  pool  for  additional 
peanuts,  less 

(2)  Any  amount  allocated  to  offset  any 
loss  on  the  pool  for  quota  peanuts  as 
provided  in  paragraph  (a)(2)  of  this 
section. 

Contract  Additional  Peanuts 

§144.106    Approval  as  handler  of  contr«:t 
additional  peanuts. 

(a)  Requirements  of  approval.  Any 
person  who  plans  to  acquire  peanuts 
from  any  source  must  register  and  be 
approved  as  a  handler  of  additional 
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peanuts  under  the  requirements  of  this 
subpart  before  entering  into  contracts 
with  producers  for  the  purchase  of 
additional  peanuts  for  crushing  or 
exportation.  Provisions  of  i  1446.116 
shall  apply  to  manufacturers  and 
processors  acquiring  contract  additional 
peanuts  to  be  exported  as  peanut 
products. 

|b)  Evidence  of  adequate  facilities. 
Any  person  who  plans  to  buy  or 
otherwise  acquire  additional  peanuts  for 
processing,  export  or  sale  must,  prior  to 
receiving  a  handier  numt>er.  provide 
written  evidence  which  shows  that  the 
person  owns  or  has  a  lease  arrangement 
which  provides  for  use  of  adequate 
facilities  and  that  the  person  has 
adequate  assets  to  buy  or  otherwise 
acquire  or  lease  such  facilities 
necessary  to  receive,  grade,  store  and 
otherwise  handle  and  dispose  of 
additional  peanuts  in  accordance  with 
the  provisions  of  this  subpart  and  in 
accordance  with  procedures  issued  by 
CCC  Facilities  include,  but  are  not 
limited  to,  peanut  inspection  facilities, 
receiving  and  storage  facilities,  loading 
and  unloading  facilities,  conveyer-type 
handling  equipment,  drying  equipment, 
tnicic  scales,  and  commercial-type 
shelling  equipment  excluding  hand-held 
or  other  type  of  seed  shellers  or  bar 
shellers  with  a  shelling  capacity  of  less 
than  2  tons  per  day.  To  verify  the 
condition  and  adequacy  of  the  facilities, 
CCC  may  require  a  representative  of  the 
association  or  of  CCC  to  inspect  such 
facilities  before  a  handler  number  is 
issued. 

(c)  Evidence  of  adequate  assets.  Any 
person  who  plans  to  buy  or  otherwise 
acquire  additional  peanuts  must  submit 
a  fmancial  statement  to  CCC  in 
accordance  with  instructions  issued  by 
CCC.  Such  financial  statement  shall 
show  to  the  satisfaction  of  CCC  that  the 
person  has  adequate  assets  to  ensure 
the  person's  compliance  with  the 
obligation  to  export  additional  peanuts 
in  accordance  with  the  provisions  of  this 
subpart. 

(d)  Financial  guarantee  (Letter  of 
credit).  Unless  the  Executive  Vice 
President  shall  otherwise  agree  in 
writing: 

(1)  For  each  marketing  area  in  which  a 
handler  plans  to  buy  or  to  otherwise 
acquire  contract  additional  peanuts,  the 
handler  must  present  an  irrevocable 
letter  of  credit  to  the  marketing 
association  which  shall  be  used  by  CCC 
to  make  price  support  advances  in  that 
marketing  area.  Such  letter  of  credit 
must  accompany  the  application  for 
approval  as  a  handler,  and  shall  be 
equal  to  the  amount  determined  by 
multiplying:  (i)  The  difference  between 
the  national  average  basic  quota  support 


rate  and  the  nabonal  average  basic 
additional  support  rate  for  ail  peanuts 
types,  times  (ii)  an  amount  not  less  than 
10  percent  of  the  total  estimated 
quantity  of  additional  peanuts  the 
handler  expects  to  contract  for  delivery 
in  that  marketing  area.  A  separate  letter 
of  credit  is  required  for  each  marketing 
area  and  must  represent  the  amount 
estimated  to  be  contracted  from  within 
each  area.  Such  letter  of  credit  shall  be 
issued  in  a  form  and  by  a  bank  which  is 
acceptable  to  CCC. 

(2)  Each  handler  contracting  for 
additional  peanuts  for  crushing  or 
export  will  be  required  to  increase  each 
letter  of  credit  in  accordance  with  the 
provisions  of  §  1446.109  of  this  subpart 
as  needed. 

(3)  The  amount  of  the  letter  of  credit 
may  be  increased  as  determined 
necessary  by  CCC  for  handlers  found  in 
violation  of  this  subpart 

§144*.  107    Contracts  for  addtttonat 
peanuts  for  cnisMng  or  axport 

Handlers  who  have  a  U.S.  address 
and  who  are  approved  to  handle 
contract  additional  peanuts  and  who 
have  submitted  a  letter  of  credit  in 
accordance  with  §  1446.109  of  this 
section  may  contract  with  producers  to 
buy  additional  peanuts  from  producers 
for  crushing  or  exportation,  or  both. 
However,  producers  approved  as 
producer-handlers  under  Part  1421  of 
this  title  may  not  contract  with 
themselves  for  the  purpose  of  immediate 
buyback  of  their  additional  peanuts.  All 
contracts  for  sales  of  additional  peanuts 
shall  be  completed  and  submitted  to  the 
county  office  of  the  county  in  which  the 
farm  is  administratively  located  for 
approval  on  or  before  July  31  of  the  year 
in  which  the  crop  is  produced;  except 
that,  should  July  31  fall  on  a  Saturday  or 
Sunday,  the  contract  must  be  submitted 
for  approval  no  later  than  the  Friday 
immediately  preceding  the  fmal 
contracting  date.  Such  contracts  cannot 
be  sold,  traded  or  assigned,  except 
under  the  terms  and  conditions  specified 
in  S  1446.110  of  this  subpart.  In  order  to 
be  approved  by  the  county  committee, 
the  following  information  must  appear 
on  the  contract: 

(a)  The  name  and  address  of  the 
operator, 

(b)  The  name  and  address  of  the 
producer 

(c)  The  State  and  County  code  of  the 
State  and  County  in  which  the 
additional  peanuts  are  to  be  produced; 

(d)  The  farm  serial  number  of  the  farm 
on  which  the  peanuts  are  produced; 

(e)  The  name,  address,  and 
registration  number  of  the  handler. 


(f)  The  amount  of  Segregation  1, 
Segregation  2,  or  S^regation  3  peanuts 
stated  in  pounds: 

(g)  The  final  contract  price  to  be  paid 
by  the  handler  shown  as  a  set 
percentage  of  the  quota  peanut  support 
rate  and  defined  in  accordance  with 

S  1446.108  of  this  subpart; 

(h)  A  disclosure  by  the  producer  of 
any  liens  or  encumbrances  on  the 
peanuts; 

(i)  The  signature  of  the  farm  operator 
and  of  the  producer  if  the  producer  is 
not  the  operator 

(j)  The  signature  of  the  handler  or  the 
authorized  agent  of  the  handler 

(k)  The  following  statement: 

i  agree  that  I  will  export,  crush,  or 
otherwise  dispose  of  the  peanuts  delivered 
under  this  contract  as  provided  in  7  CFR  Part 
1446,  Subpart— Peanut  Warehouse  Storage 
Loans  and  Handler  Operations  for  the  1986 
through  1990  Crops.:  and 

(1)  The  following  statement: 

The  parties  to  this  contract  agree  (hat 
additional  peanuts  may  not  l>e  purchased  for 
domestic  use  under  the  "immediale  buyback" 
provisions  of  the  regulations  found  under  7 
CFR  Part  1446  until  all  of  the  contract 
additional  peanuts  that  were  contracted  from 
the  farm  numt)er  shown  on  this  contract  have 
been  delivered. 

3  1446.108    Final  contract  price. 

In  order  for  a  contract  to  be  approved 
by  the  county  committee,  the  contract 
price  shall  be: 

(a)  Expressed  in  such  a  manner  that  a 
third  party  may  determine  that  the 
contract  establishes  a  firm  final  price  at 
the  time  the  contract  is  submitted  for 
approval. 

(b)  That  the  contract  contains  a 
prohibition  against  changing  the  price, 
and 

(c)  That  the  price  is  set  at  a  level  that 
is  not  lower  than  the  additional  support 
rate  for  the  type  peanuts  contracted. 

§  1446.109    l.«tt«r  of  credit 

(a)  Amending  the  letter  of  credit  (1) 
By  July  31  of  the  year  in  which  the 
peanuts  are  produced,  handlers  who 
contract  with  producers  to  buy 
additional  peanuts  for  export  or 
crushing  shall,  as  needed,  increase  the 
letter  of  credit  submitted  at  time  of 
handler  registration  to  an  amount 
calculated  by  multiplying  the  rate 
determined  as  the  difTerence  between 
the  national  average  basic  quota  support 
rate  and  the  national  average  basic 
additional  support  rate  for  all  peanut 
types,  times: 

(i)  Not  less  than  10  percent  of  the  total 
quantity  of  additional  peanuts  which  the 
handler  electing  physical  supervision 
has  contracted;  or 


(ii)  Not  less  than  25  percent  of  the 
total  quantity  of  additional  peanuts 
which  the  handler  electing  nonphysical 
supervision  has  contracted.  Also,  a 
handier  who  wishes  to  handle  peanuts 
under  the  nonphysical  provision  of  this 
subpart  must  increase  the  letter  of  credit 
in  accordance  with  the  schedule  in 
§  1446.132.  Before  any  contracts  within 
an  area  may  be  approved  by  the  county 
ASC  committee,  the  association  must 
verify  that  the  letter  of  credit  submitted 
to  the  association  has  been  amended  in 
accordance  with  the  requirements  of 
this  section. 

(2)  The  association  will  notify 
handlers  who  have  not  submitted  an 
adequate  letter  of  credit  as  required  by 
this  section  of  the  amount  of  shortage 
and  that  they  will  have  15  days  from  the 
dale  of  notification  to  amend  the  letter 
of  credit.  If  a  handler  does  not  amend 
the  letter  of  credit  within  the  15  day 
period  the  county  ASCS  offices  will 
notify  producers  that  all  contracts  with 
such  handier  will  not  be  approved  by 
the  county  ASC  committee  and  the 
producers  will  be  given  the  opportunity 
to  transfer  their  contracts  to  another 
handler  in  accordance  with  §  1446.110  of 
this  subpart  and  instructions  issued  by 
ASCS. 

(b)  Inadequate  letter  of  credit. 
Contracts  entered  into  by  handlers  who 
do  not  increase  the  letter  of  credit  in 
accordance  with  this  section  and  with 
any  instructions  issued  by  the  Executive 
Vice  President  of  CCC  shall  not  be 
approved  by  the  county  ASC  committee. 

(c)  Reducing  the  letter  of  credit  The 
handler  shall  subsequently  deliver  to  the 
association  satisfactory  evidence  as 
described  in  §  1446.124  to  verify  that 
contract  additional  peanuts  have  been 
exported  or  otherwise  disposed  of  in 
accordance  with  the  provisions  of  this 
subpart.  Upon  receipt  of  acceptable 
evidence  the  association  may  reduce  the 
letter  of  credit  by  the  amount  that  the 
handler's  export  obligation  as  shown  on 
association  records  has  been  satisfied 
and  to  the  extent  any  potential 
marketing  penalty  on  the  remaining 
obligation  is  covered  by  a  letter  of 
credit. 

(d)  Drawing  against  the  letter  of 
credit.  Evidence  of  export  and 
disposition  as  described  in  §  1446.124 
must  be  submitted  no  later  than  30  days 
after  the  final  date  for  export  as 
established  in  §  1446.120.  or  15  days 
prior  to  the  expiration  of  the  letter  of 
credit,  whichever  occurs  first,  if 
satisfactory  evidence  is  not  presented 
by  such  date.  CCC  may  authorize  the 
association  to  draw  against  the  letter  of 
credit  in  order  to  recover  the  penalty 
due  for  failure  to  properly  dispose  of 
contract  additional  peanuts  in 


accordance  with  this  subpart  However, 
such  action  shall  not  compromise  any 
penalty  due  CCC  if  the  letter  of  credit  is 
insufficient  to  cover  the  full  amount  of 
the  penalty. 

§  1446.1 10    Transfer  of  contracts  prior  to 
delivory. 

(a)  Contract  transfers  and  delivery  of 
contracted  peanuts  to  other  handlers.  If 
a  handler  fails  to  submit  an  adequate 
letter  of  credit  as  required  by  S  1446.109 
or  if  a  handler  is  otherwise  unable  to 
perform  under  any  contract  with  a 
producer  for  the  purchase  of  additional 
peanuts  due  to  conditions  beyond  the 
handler's  control  the  handler  and  the 
producer  may  agree  to  the  delivery  of 
the  peanuts  to  other  handlers  under  the 
terms  of  the  original  contract  or  under 
modified  terms.  Such  conditions  shall 
include  but  are  not  limited  to 
insolvency,  bankruptcy,  death,  or 
destruction  of  warehouse  facilities. 
Before  such  transfer  may  be  approved, 
the  handler  assuming  the  contract  must 
amend  the  letter  of  credit  to  cover  the 
total  amount  contracted  and  intended  to 
be  transferred.  Such  transfers  shall  not 
be  valid  without  the  prior  written 
approval  of  the  Deputy  Administrator. 
State  and  County  Operations.  ASCS.  A 
transfer  shall  be  approved  by  the 
Department  Administrator  only  if  it  is 
determined  by  the  Deputy  Administrator 
that  such  transfer  will  not  impair  the 
effective  operation  of  the  peanut 
program. 

(b)  Contract  transfers  and  transfer  of 
delivery  obligations  to  other  producers. 
If  a  producer  is  unable  to  fully  perform 
the  terms  of  a  contract  with  a  handler 
for  the  purchase  of  additional  peanuts 
due  to  conditions  beyond  the  producer's 
control  or  other  conditions  as  may  be 
prescribed  by  CCC,  the  handler  and  the 
producer  or  his  successor-in-interest 
may  agree  to  a  modification  of  the 
contract  or  to  the  substitution  of  another 
producer  either  under  the  original  terms 
of  the  contract  or  modified  terms: 
Provided  however,  that  where  there  is  a 
substitution  of  another  producer,  the 
original  contract  price  and  quantity  may 
not  be  changed.  Such  conditions  may 
include  but  are  not  limited  to  farm 
reconstitutions  (combinations  and 
divisions),  insolvency,  bankruptcy  or 
death.  Such  modifications  or  transfers  of 
contract  obligations  shall  not  be  valid 
without  the  prior  written  approval  of  the 
Deputy  Administrator,  State  and  County 
Operations,  ASCS.  A  transfer  shall  be 
approved  by  the  Deputy  Administrator 
only  if  it  is  determined  by  the  Deputy 
Administrator  that  such  modifications  or 
transfers  will  not  impair  the  effective 
operation  of  the  peanut  program  except 
that  a  transfer  shall  not  be  approved  if 


the  producer  assuming  the  contract  has 
marketed  additional  peanuts  under  the 
"immediate  buyback"  provision  during 
the  applicable  marketing  year  prior  to 
the  transfer.  Contract  modifications 
other  than  changes  in  producer,  owner, 
or  operator,  may  be  approved  by  the 
county  ASCS  office  in  accordance  with 
instructions  issued  by  ASCS. 

§1446.111    Inspection  of  contract 
additional  peanuts. 

The  type  and  quality  of  each  lot  of 
contract  additional  peanuts  delivered 
under  contract  shall  be  determined  by 
the  Federal-State  Inspection  Service 
when  such  peanuts  are  delivered  by  a 
producer.  The  inspection  shall  include 
determinations  of  the  total  kernel 
content  export  obligation  as  well  as  the 
amount  of  sound  mature  kernels  and 
sound  split  kernels  in  each  lot  in 
accordance  with  instructions  issued  by 
CCC. 

§1446,112    Contracts  batwaan  handlars. 

(a)  Peanuts  for  export  or  crushing. 
Handlers  who  elect  to  shell  or  mill 
contract  additional  peanuts  under  the 
physical  supervision  option  may  not  sell, 
assign,  or  otherwise  transfer  liability  or 
credits  for  exporting  or  crushing 
contract  additional  peanuts  to  other 
handlers,  except  during  the  period  from 
September  through  November  of  the 
year  following  the  year  in  which  such 
peanuts  were  produced.  Handlers  may 
apply  for  approval  of  transfer  of  such 
liability  or  credits  on  the  ASCS-1006  or 
any  other  form  approved  by  CCC. 

(b)  Peanuts  for  processing  into 
products.  Handlers  may  transfer  liability 
for  the  export  of  contract  additional 
peanuts  to  a  processor  of  peanut 
products  in  accordance  with  the 
provisions  of  §  1446.116. 

§  1446.1 13    Purchase  of  addWonal  paanuts 
for  donwsttc  sdltila  usa. 

(a)  "Immediate  buyback" purchase. 
(1)  Ebccept  as  provided  in  paragraph  (b) 
of  this  section  or  as  the  Executive  Vice 
President  shall  direct,  a  handler  shall 
have  the  right  to  purchase  additional 
peanuts  during  harvest  season  from  the 
association  for  domestic  edible  use  at 
buying  points  owned  or  controlled  by 
such  handler  at  prices  equal  to  100 
percent  of  the  quota  loan  value  of  such 
peanuts  plus  a  charge  to  cover  all  costs 
incurred  with  respect  to  such  peanuts 
for  inspection,  warehousing,  shrinkage, 
and  other  expenses.  The  "immediate 
buyback"  purchase  may  be  made  only 
from  the  association  and  only  on  the 
date  that  such  peanuts  were  delivered 
by  the  producer  as  collateral  for  a  price 
support  loan.  The  "immediate  buyback" 
purchase  shall  be  valid  and  accepted  by 
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the  association  only  if  the  marketing 
card  (ASCS-1002)  is  stamped  "eligible 
for  buyback".  The  handler  shall: 

(i)  Act  as  an  agent  for  the  association 
by  advancing  to  the  producer  price 
support  from  CCC  funds  for  the  peanuts 
at  the  additional  loan  rate; 

(ii)  Ray  his  own  funds  to  the  producer 
for  any  agreed  premiums  for  the  delivery 
of  such  peanuts  by  the  producer  to  the 
handler,  and 

(iii)  Forward  to  the  association  a 
check  payable  to  CCC  from  his  own 
funds  for  the  peanuts  in  an  amount 
equal  to  the  quota  loan  value  of  the 
peanuts,  as  well  as  any  handling 
charges. 

The  check  and  applicable  ASCS-1007 
will  identify  the  peanuts  as  additional 
peanuts  that  may  be  used  for  domestic 
edible  use  and  those  documents  must  be 
transmitted  to  the  association  (as 
evidenced  by  a  postmark)  not  later  than 
the  third  workday  (excluding  Saturdays. 
Sundays,  and  Federal  holidays) 
following  the  day  the  peanuts  were 
inspected.  Such  receipts  will  be  credited 
to  the  additional  loan  pool  for  such 
peanuts. 

(b)  Restrictions  on  "immediate 
buyback" sales.  (1)  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this 
section,  additional  peanuts  may  not  be 
purchased  under  the  "immediate 
buyback"  provision  until  all  of  the 
peanuts  contracted  for  export  or 
crushing  on  a  farm  have  been  delivered 
by  any  and  all  producers  who  have 
contracted  additional  peanuts  produced 
on  that  farm.  A  producer's  marketing 
card  will  not  be  stamped  eligible  for 
immediate  buyback  until  the  producer  or 
producers  for  the  farm  number  as  shown 
on  the  contract  have  delivered  the  total 
amount  contracted  on  such  farm  and 
each  producer's  marketing  card  shows  a 
zero  balance  for  contract  additional 
peanuts.  If  additional  peanuts  are 
purchased  under  the  buyback  provision 
before  the  marketing  card  is  stamped 
eligible  for  immediate  buyback  the 
producer  and  handler  shall  be  jointly 
and  severally  liable  for  the  penalty  for 
using  additional  peanuts  in  the  domestic 
market  assessed  in  accordance  with 
1 1446.138. 

(2)  The  balance  shown  on  the 
marketing  card  for  contract  additional 
peanuts  shall  determine  the  eligibility 
for  immediate  buyback.  Agreements 
between  handlers  and  producers  to  void 
the  contract  shall  not  reduce  the  balance 
shown  on  the  producer's  marketing  card 
for  contract  additional  peanuts. 

(c)  Purchase  of  quota  and  additional 
peanuts  subsequent  to  delivery. 
Handlers  may  also  purchase  quota  or 
additional  peanuts  from  the  loan  pool 
for  domestic  edible  use  after  delivery  by 


producers  to  the  association,  under 
terms  and  conditions  established  by  the 
association  and  CCC.  The  minimum 
price  for  such  piu'chases  shall  be  the 
applicable  carrying  charges  plus:  (1)  Not 
less  than  105  percent  of  the  quota  loan 
rate  adjusted  for  quality  of  the  peanuts 
if  paid  for  not  later  than  December  31  of 
the  marketing  year,  or  (2)  not  less  than 
107  percent  of  the  quota  rate  adjusted 
for  quality  value  if  paid  for  after 
December  31  of  the  marketing  year. 

91446.114    Recordkeeping  requirements 
for  contract  additional  peanuts. 

All  contract  additional  peanuts 
acquired  by  a  handler  shall  be  disposed 
of  by  domestic  crushing  or  exportation 
to  an  eligible  country  in  accordance 
with  the  conditions  set  forth  in  this 
subpart.  Handlers  shall  ensure  that  any 
additional  peanuts  exported  are 
evidenced  by  appropriate 
documentation  as  required  by 
§  1446.124.  All  handler's  records  shall  be 
subject  to  a  review  by  the  association. 
CCC,  ASCS,  or  other  representatives  of 
the  Secretary  of  Agricidture  to 
determine  compliance  with  the 
provisions  of  this  subpart.  Refusal  to 
make  such  handler's  records  available 
to  the  association.  CCC,  ASCS.  or  other 
representative  of  the  Secretary  or  the 
failure  of  such  records  to  establish  such 
disposition  by  the  handler  shall 
constitute  prima  facie  evidence  of 
noncompliance  with  this  subpart  for 
which  a  penalty  may  be  assessed 
against  the  handler  in  accordance  with 
§  1446.138.  Reviews  of  handler  records 
shall  be  made  by  the  association  in 
accordance  with  guidelines  established 
by  CCC. 

§  1446.1 15    Excess  marketing  of  quota 
peanuts. 

A  handler  will  be  subject  to  a  penalty 
for  noncompliance  if  it  is  determined  by 
CCC  that  he  marketed  from  any  crop,  for 
domestic  edible  use.  a  larger  quantity,  or 
higher  grades  or  quality  of  peanuts,  than 
could.reasonably  be  produced  from  the 
quantity  of  peanuts  having  the  grade, 
kernel  content,  and  quality  of  quota 
farmers  stock  peanuts  purchased  by  the 
handler  during  the  applicable  marketing 
year  and  those  ptut:hased  in  accordance 
with  the  provisions  of  5  1446.113. 
regardless  of  whether  additional 
peanuts  were  acquired  by  the  handler. 
In  such  case,  the  handler  will  be 
obligated  to  pay  a  penalty  equal  to  140 
percent  of  the  basic  quota  support  rate 
with  respect  to  that  quantity  of  farmers 
stock  peanuts  which  are  determined  by 
CCC  to  be  necessary'  to  produce  the 
excess  quantity  or  grade  or  quality  of 
peanuts  sold,  except  that  such  penalty 
may  be  reduced  in  appropriate 


circumstances  under  the  terms  set  forth 
in  S  1446.139.  which  also  prescribes  the 
manner  in  which  the  penalties  will  be 
assessed. 

§1446.116    Processing  additional  peanuU 
into  products. 

(a)  Application  for  purchase  of 
additional  peanuts.  Processors  of  peanut 
products  may  apply  to  handle  additional 
peanuts  without  supervision  under  the 
provisions  of  this  subpart  provided  the    - 
processor 

(1)  Agrees  in  writing  to  export  the 
additional  peanuts  as  required  by  this 
subpart. 

(2)  Provides  the  association  with  a 
letter  of  credit,  in  accordance  with 
instructions  issued  by  the  Executive 
Vice  President  of  CCC.  or  his  designee, 
in  an  amount  equal  to  140  percent  of  the 
national  average  quota  support  rate 
announced  by  the  Secretary,  times  the 
quantity  of  peanuts  shown  on  the 
applicable  ACS-1006's;  and 

(3)  Provides  the  association  a 
description  of  the  type  of  product  that 
will  be  processed,  the  type  of 
containers,  size  of  containers,  and  the 
standard  peanut  processing  yield  for  the 
product.  Such  application  shall  be  made 
to  the  area  marketing  association.  Upon 
verification  of  product  yield  by  the 
association,  approval  of  the  transfer  and 
approval  of  the  letter  of  credit,  a  product 
export  obligation  will  be  estabhshed  on 
association  workbooks  and  the 
processor  notified  of  the  quantity  of 
product  export  obligation. 

(b)  Proof  of  export.  The  processor 
shall  submit  to  the  association  proof  of 
export  as  required  by  this  subpart.  Upon 
receipt  of  acceptance  documentation  the 
association  may  reduce  the  letter  of 
credit  in  accordance  with  instructions 
issued  by  ASCS. 

(c)  Applicability  of  regulations.  By 
agreeing  to  the  provisions  of  this 
section,  a  processor  is  deemed  to  have 
agreed  that  the  provisions  of  this 
subpart  such  as  excess  to  facilities, 
fraud  provision,  lien  provision  and  any 
other  provision  that  apply  to  a  handler 
of  additional  peanuts  shall  apply  to  the 
processor  and  the  processor  shall  be 
considered  a  handler  for  purposes  of 
applying  the  penalty  provisions  of  this 
subpart. 

§1446.117    Marketing  peanut  producU 
made  from  contract  additional  peanuts. 

A  handler  will  be  subject  to  a  penalty 
for  noncompliance  if  it  is  determined  by 
CCC  that  the  handler  marketed  in  the 
United  States,  including  its  territories 
and  possessions  and  the  District  of 
Columbia,  any  peanut  products  made 
from  any  crop  of  contract  additional 


peanuts.  In  such  case,  the  handler  will 
be  obligated  to  pay  a  penalty  equal  to 
140  percent  of  the  basic  quota  support 
rate  with  respect  to  that  quantity  of 
farmers  stock  peanuts  which  are 
determined  by  CCC  to  be  necessary  to 
produce  the  quantity  of  peanut  products 
sold,  irrespective  of  whether  the 
products  were  produced  domestically  or 
outside  the  United  States.  Such  quantity 
shall  be  considered  as  peanuts  not 
exported  and  subject  to  penalty.  Further, 
the  marketing  of  any  additional  peanuts 
for  domestic  edible  use  shall  be  subject 
to  a  penalty  at  140  percent  of  the  quota 
support  rate,  irrespective  of  whether  the 
peanuts  have  been  previously  exported. 
Such  penalties  may  be  reduced  in 
appropriate  circumstances  under  the 
terms  set  forth  in  §  1446.139,  which  also 
prescribes  the  manner  in  which 
penalties  will  be  assessed. 

§  1 446. 1 1 8    Storage  requiremenU  for 
contract  additional  peanuts  prior  to 
processing. 

(a)  Commingled  storage.  Handlers 
may  commingle  quota  loan,  quota 
commercial,  additional  loan,  and 
contract  additional  peanuts.  In  such 
case,  quota  loan  and  additional  loan 
peanuts  must  be  inspected  as  farmers 
stock  peanuts  and  settled  in  accordance 
with  the  provisions  of  this  section. 
Except  when  such  peanuts  are 
purchased  from  the  association  for 
domestic  edible  use  on  an  in-grade.  in- 
weight  basis  and  except  for  handlers 
agreeing  to  the  nonsupervision 
provisions  of  9S  1446.129  through 
1446.133.  contract  additional  peanuts 
must  be  inspected  on  a  farmers  stock 
basis  and  accounted  for  on  a  dollar- 
value  basis  less  a  one  time  adjustment 
for  shrinkage  for  each  crop  equal  to  4.0 
percent  of  the  dollar  value  of  the 
peanuts  for  Virginia-type  peanuts  and 
3.5  percent  for  all  other  peanut  types. 
However,  if  such  contract  additional 
peanuts  are  graded  out  and  accounted 
for  prior  to  February  1  of  the  year 
following  the  year  in  which  the  peanuts 
were  grown,  the  adjustment  of  the  dollar 
value  for  shrinkage  shall  be  3.5  percent 
for  Virginia-type  and  3.0  percent  for  all 
other  peanuts. 

(b)  Identity  preserved  storage. 
Contract  additional  peanuts  stored 
"identity  preserved"  shall  be  inspected 
as  farmers  stock  peanuts  and  settled  on 
a  dollar  value  basis.  The  handler  shall 
receive,  store,  and  otherwise  handle 
such  peanuts  in  accordance  with  good 
commercial  practices  and  instructions 
provided  by  CCC. 

(c)  Penalties.  Failure  to  store  peanuts, 
account  for  peanuts  or  handle  peanuts 
in  accordance  with  the  requirements  of 
this  section  or  other  requirements  of  this 


subpart  shall  constitute  noncompliance 
with  this  subpart  for  which  a  penalty 
may  be  assessed  in  accordance  with 
§  1446.138;  except  that  handlers  failing 
to  grade  out  of  storage  the  proper  value 
of  peanuts  shall  be  subject  to  penalty  for 
failure  to  export  Ihe  quantity  of  peanuts 
determined  to  be  necessary  to  make  up 
any  shortage  in  value  of  grade  out. 

§  1 446. 1 1 9    Disposition  of  contract 
additional  peanuts. 

(a)  Disposition  requirements. 
Handlers  shall  dispose  of  the  identical 
peanuts  graded  out  of  commingled 
storage  as  contract  additional  peanuts 
or  contract  additional  peanuts  stored 
identity  preserved,  either  by  export  or 
crushing,  in  accordance  with  the 
requirements  and  procedures  of  this 
subpart;  except  that,  handlers  providing 
an  agreement  in  writing  prior  to  the 
beginning  of  processing  or  loadout  to 
comply  with  the  nonphysical 
supervision  requirements  of  55  1446.129 
through  1446.133  may  handle  and 
dispose  of  contract  additional  peanuts 
as  required  by  the  provisions  of  those 
sections. 

(bj  Disposal  of  peanut  kernels. 
Contract  additional  peanuts  may  be 
disposed  of  by  domestic  crushing  or  by 
export  to  an  eligible  country  as  follows: 

(1)  All  kernels  may  be  crushed 
domestically;  or 

(2)  All  kernels  may  be  exported  for 
crushing,  if  ^agmented;  or 

(3)  AU  kernels  that  meet  the  edible 
export  standards  may  be  exported  and 
the  remaining  kernels: 

(i)  Crushed  domestically,  or 
(ii)  Exported  for  crushing,  if 
fragmented;  or 

(4)  All  of  the  peanuts  may  be  exported 
as  farmers  stock  peanuts,  provided  that, 
if  such  peanuts  are  exported  for  edible 
use,  the  peanuts  must  meet  edible 
export  standards,  and  be  positive  lot 
identified;  or 

(5)  The  peanuts  may  be  exported  to  an 
eligible  country  as  peanut  products  if 
such  products  are  produced 
domestically  in  accordance  with 
instructions  issued  by  CCC  or 

(6)  The  peanuts  may  be  exported  as 
milled  or  inshell  peanuts  if  they  meet  the 
edible  export  standards:  or 

(7)  The  petfnuts  may  be  considered 
exported  or  crushed  if  it  is  determined 
by  CCC  that  such  peanuts  have  been 
destroyed  or  otherwise  made  unsuitable 
for  any  commercial  purpose. 

(c)  Disposal  of  meal  contaminated  by 
aflatoxin.  All  meal  produced  from 
peanuts  which  are  crushed  domestically 
and  found  to  be  unsuitable  for  use  as 
feed  because  of  contamination  by 
aflatoxin  shall  be  disposed  of  for  . 
nonfeed  purposes  only.  If  the  meal  is 


exported,  the  export  bill  of  lading  shall 
reflect  the  analysis  of  the  lot  by 
inclusion  and  appropriate  completion 
thereon  the  following  statement  showing 
aflatoxin  content  as  parts  per  billion 
(PPB): 

This  shipment  consists  of  lots  of  meal 
which  contain  aflatoxin  ranging  from  — 
to  —  PPB  and  averaging  —  PPB. 

§1446.120    Disposition  date. 

(a)  Final  disposition  date.  Handlers 
shall  dispose  of  all  contract  additional 
peanuts  by  August  31  of  the  year 
following  the  calendar  year  in  which  the 
crop  was  grown. 

(b)  Extension  affinal  disposition  date. 
The  final  disposition  date  may  be 
extended  by  the  association  to 
November  30  of  the  year  following  the 
calendar  year  in  which  the  crop  was 
grown  if,  by  August  31,  the  handler. 

(1)  Furnishes  information  to  the 
association  showing  that  the  contract 
additional  peanuts  have  been  milled  and 
positive  lot  identified; 

(2)  Furnishes  the  association  writh  the  . 
name  and  location  of  the  contract 
additional  peanuts;  and 

(3)  Provides  a  written  statement  to  the 
association  agreeing  to  pay  for  any 
supervision  costs  which  are  incurred 
with  respect  to  contract  additional 
peanuts  after  August  31. 

(c)  Disposition  following  an  extension. 
The  identical  contract  additional 
peanuts  with  respect  to  which  a  request 
for  extension  of  the  final  disposition 
date  has  been  granted  by  the 
association  or  CCC  must  be  disposed  of 
by  export  or  crushing  in  conformity  with 
the  requirements  of  55  1446.120  throu^ 
1446.124. 

(d)  Penalties.  The  failure  of  a  handler 
to  dispose  of  contract  additional 
peanuts  by  the  final  date  for  disposition 
in  accordance  with  the  requirements  of 
this  subpart  shall  constitute 
noncompliance  with  the  provisions  of 
this  subpart  for  which  a  penalty  may  be 
assessed  against  the  handler  in 
accordance  with  the  provisions  of 

5  1446.138:  except  that,  if  there  is  a 
deficiency  in  the  dollar  value  of  peanuts 
graded  out  of  commingled  storage  as 
contract  additional  peanuts,  the  handler 
shall  be  liable  for  a  penalty  in 
accordance  with  5  1446.38  for  failing  to 
export  the  amount  of  contract  additional 
peanuts  determined  to  be  necessary  to 
create  such  a  deficiency. 

§1446.121    Pttysical  aupervlaion  of 
contract  additional  peanuts. 

(a)  Supervision.  (1)  Except  for 
handlers  agreeing  to  the  nonsupervision 
provisions  of  55  1446.129  through 
1446.133.  the  handler  mus'  arrange  for 
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and  the  association  shall  conduct  onsite 
supervision  of  domestic  handling  of 
contract  additional  peanuts  including 
storing,  shelling,  crushing,  cleaning, 
milling,  blanching,  weighing,  and 
shipping. 

(2)  Final  dates  for  scheduling 
supervision.  Contract  additional  farmers 
stock  peanuts  shall  be  scheduled  for 
supervision  by  the  Association  during 
the  normal  marketing  period  but  not 
later  than  July  31  of  the  calendar  year 
following  die  calendar  year  in  which  the 
crop  was  grown,  unless  prior  approval 
of  a  later  date  has  been  made  by  the 
association. 

(b)  Access  to  facilities.  The  handler, 
by  entering  into  contracts  to  receive 
contract  additional  peanuts  or  any 
person  or  firm  otherwise  receiving 
contract  additional  peanuts,  shall  be 
deemed  to  have  agreed  that  authorized 
representative(s)  of  CCC  and  the 
association: 

(1)  May  enter  and  remain  upon  any  of 
the  premises  of  the  handler  when  such 
peanuts  are  being  received,  shelled, 
cleaned,  bagged,  sealed,  weighed, 
graded,  stored,  milled,  blanched, 
crushed,  packaged,  shipped,  sized, 
processed  into  flaked  peanuts  or  other 
products,  or  otherwise  handled; 

(2)  May  inspect  such  peanuts  and  the 
oil,  meal,  and  other  products  thereof; 
and 

(3)  May  inspect  the  premises, 
facilities,  operations,  books,  and  records 
of  the  handler  to  the  extent  necessary  to 
determine  that  such  peanuts  have  been 
handled  in  accordance  with  this 
subpart. 

{c)  Notifying  the  association.  Before 
moving  or  processing  any  contract 
additional  peanuts,  the  handler  or 
person  deemed  as  an  agent  of  the 
handler  shall  notify  the  association  of 
the  time  such  operation  will  begin  and 
the  approximate  period  of  time  required 
to  complete  the  operation.  When  a  plant 
is  not  currently  under  supervision,  the 
handler  shall  give  at  least  five  working 
days  of  advance  notice  to  the 
association  so  that  supervision  can  be 
arranged. 

(d)  Processing.  The  identical  contract 
additional  peanuts  shall  be  shelled  or 
otherwise  milled,  crushed,  or  shelled 
and  crushed  under  supervision  as  a 
continuous  operation  separate  from 
other  peanuts.  Shelled  peanuts  shall  be 
identified  with  positive  lot  identity  tags 
before  being  stored  and  moved  from 
crushing,  exportation,  processing  into 
peanut  flakes,  or  processing  into  peanut 
products  to  be  exported.  Except  as 
otherwise  authorized  by  the  association, 
such  peanuts  will  be  considered  as 
having  been  crushed  or  exported  only  if 


positive  lot  identity  has  been 
maintained  in  the  following  manner 

(1)  Transportation.  The  peanuts  shall 
be  transported  from  the  storage  location 
in  a  covered  vehicle  such  as  a  truck  or 
railroad  car.  The  vehicle  shall  be  sealed 
unless  the  association  determines  that 
identity  of  the  peanuts  can  be 
maintained  without  sealing. 

(2)  Storage — (i)  Farmers  stock 
peanuts.  Farmers  stock  peanuts  shall  be 
stored  in  separate  building(s)  or  bin(s) 
which  can  be  sealed  or  which  the 
association  otherwise  determines  will 
satisfactorily  maintain  lot  identity. 

(ii)  Milled  peanuts.  Milled  peanuts 
shall  be  stored  in  such  a  manner  that  the 
association,  under  procedures  issued  by 
CCC,  may  make  periodic  inventory 
verification  of  the  contract  additional 
lots  that  are  shown  on  association 
records  as  being  in  the  storage  facility. 

(e)  Expense  charged  to  handlers.  All 
supervision  costs  shall  be  borne  by 
handlers. 

$1446.122    Domestic  Ml*  or  transfer  Of 
contract  addittonat  peanuts. 

The  exact  peanuts  shelled  as  contract 
additional  peanuts  and  formed  into  lots 
under  supervision  must  be  exported  or 
disposed  of  as  set  forth  in  this  subpart 
The  domestic  sale  of  contract  additional 
peanuts  or  the  transfer  of  export 
obligation  is  not  permitted  under  the 
physical  supervision  requirement  of  this 
subpart  and  the  export  obligation  shall 
remain  with  the  handler  who  took 
delivery  of  the  contract  additional 
peanuts  from  a  producer. 

S  1446.123    Export  proviskMM. 

(a)  Export  to  a  U.S.  Government 
agency.  Except  for  the  exportation  of 
raw  peanuts  to  the  military  exchange 
services  for  processing  outside  the 
United  States,  the  export  of  peanuts  in 
any  form  by  or  to  a  United  States 
Government  agency  shall  not  be 
considered  as  export  to  an  eligible 
country,  but  shall  instead  be  considered 
a  domestic  edible  use  of  such  peanuts. 
However,  sales  to  a  foreign  government 
which  are  financed  with  funds  made 
available  by  a  United  States  agency, 
such  as  the  Agency  for  International 
Development  or  CCC,  will  not  be 
considered  sales  to  a  United  States 
Government  agency  if  the  peanuts  are 
not  purchased  by  the  foreign  buyer  for 
transfer  to  a  United  States  agency. 

(b)  Export  to  an  eligible  country.  All 
contract  additional  peanuts  which  are 
not  crushed  domestically  (including 
approved  processing  into  flakes)  and 
which  are  eligible  for  export  shall  be 
exported  in  accordance  with  the 
provisions  of  this  subpart  to  an  eligible 
country  as  peanuts  or  peanut  products. 


(c)  Penalty.  Contract  additional 
peanuts  or  peanut  products  made  from 
contract  additional  peanuts  diverted  or 
transshipped  to  any  country  other  than 
an  eligible  country  shall  not  be  credited 
against  the  handler's  export  obligation. 
Such  handier  shall  be  liable  for  a 
penalty  as  specified  in  §  1446.138  for 
failure  to  export  unless  the  handler 
provides  acceptable  proof  that 
additional  peanuts  or  peanut  products 
made  from  such  peanuts  have  been 
exported  to  an  eligible  country  and  have 
not  otherwise  been  transshipped  or 
diverted. 

§  1446.124    Evidanc*  of  export 

(a)  Certified  statement.  The  handler 
shall  provide  the  following  evidence  of 
export:  A  statement  signed  by  the 
handler  specifying  the  name  and 
address  of  the  consignee  or,  upon 
request  by  the  association  or  CCC,  a 
copy  of  the  consignee  receipt. 

(b)  Documentation.  In  addition  to  the 
statements  required  in  paragraph  (a)  of 
this  section,  and  not  later  than  30  days 
after  the  final  disposition  date  provided 
in  §  1446.119,  the  handler  shall  furnish 
the  association  or  CCC  with  the 
following  documentary  evidence  of  the 
export  of  peanuts  or  peanut  products: 

(1)  Export  by  water.  In  the  case  where 
any  of  the  peanuts  are  exported  by 
water,  a  nonnegotiable  copy  of  an 
onboard  ocean  bill  of  lading,  signed  on 
behalf  of  the  carrier,  showing  the  date 
and  place  of  loading  onboard  vessel,  the 
weight  of  the  peanuts,  peanut  meal,  or 
products  exported,  the  name  of  the 
vessel,  the  name  and  address  of  the 
exporter,  and  the  country  of  destination. 
Peanut  meal  which  is  unsuitable  for  use 
as  feed  because  of  contamination  by 
aflatoxin  shall  be  identifed  on  the  bill  of 
lading  in  accordance  with  this  section. 

(2)  Export  by  rail  or  truck.  In  the  case 
where  any  of  the  peanuts  were  exported 
by  rail  or  truck,  a  copy  of  the  bill  of 
lading  showing  the  weight  of  the 
peanuts  or  peanut  meal  or  products 
exported,  supplemented  by  a  copy  of  the 
Shipper's  Export  Declaration  or.  in  the 
alternative,  other  documentation 
acceptable  to  the  association.  Peanut 
meal  which  is  unsuitable  for  feed  use 
because  of  contamination  by  aflatoxin 
shall  be  identified  on  the  bill  of  lading  in 
accordance  with  this  section. 

(3)  Export  by  air.  In  the  case  where 
any  of  the  peanuts  were  exported  by  air. 
a  copy  of  the  airway  bill  showing  the 
weight  of  the  peanuts,  peanut  meal,  or 
peanut  products  exported,  the  consignee 
and  shipper  and  other  documentation 
acceptable  to  the  association.  Peanut 
meal  which  is  unsuitable  for  feed  use 
because  of  contamination  by  afiatoxin 


shall  be  identified  on  the  airway  bill  in 
accordance  with  this  section. 

(c)  Penalties.  Failure  to  obtain 
required  supervision  from  the 
association,  or  failure  to  handle  and 
dispose  of  contract  additional  peanuts 
in  accordance  with  the  provisions  of  this 
section,  shall  constitute  noncompliance 
with  the  provisions  of  this  subpart  for 
which  a  penalty  may  be  assessed  in 
accordance  with  §  1446.138 

S  1 446. 1 25    Prohibition  on  importation  or 
reentry  of  contract  additionai  peanuts. 

No  exported  contract  additional 
peanuts  nor  peanut  products  made  from 
additional  peanuts  shall  be  reentered  in 
commercial  quantities  by  anyone  into 
the  United  States  in  any  form.  The 
penalty  for  a  handler  or  other  person 
who  reenters  or  causes  the  reentry  of 
such  peanuts  or  peanut  products  or 
acquires  such  peanuts  shall  be 
determined  in  the  following  manner 

(a)  If  contract  additional  peanuts  or 
peanut  products  made  from  such 
peanuts  are  reentered  into  the  United 
States,  the  handler  who  exported  the 
peanuts  or  peanut  products  and  the 
handlers  receiving  or  acquiring  such 
peanuts  or  peanut  products  shall  be 
jointly  and  severally  liable  for  a  penalty 
accessed  in  accordance  with  S  1446.138 
for  failure  to  export  contract  additional 
peanuts  except  that  if  the  handler  who 
exported  the  peanuts  or  peanut  products 
provides  documentation  such  as 
consignee  receipt  or  other 
documentation  acceptable  to  the 
association  which  verifies  that  the 
peanuts  reached  the  export  destination 
in  an  eligible  country,  only  such  persons 
who  imported  or  acquired  such  peanuts 
shall  be  subject  to  a  penalty  in  which 
case  such  penalty  will  be  assessed  in 
accordance  with  S  1446.138  for 
reentering  contract  additional  peanuts. 

(b)  Liability  for  liquidated  damages 
arising  out  of  purchases  of  loan 
additional  peanuts  (peanuts  purchased 
from  inventories  of  additional  peanuts 
pledged  as  price  support  loan  collateral) 
are  governed  by  the  terms  of 
announcements  issued  by  CCC 
describing  the  terms  and  conditions  of 
such  sales. 

(c)  All  penalties  shall  be  in  addition  to 
such  liquidated  damages  as  may  be  due 
to  CCC. 

Nonphysical  Supervision 

S  1446.129    Selecting  nonphysical 

supervisioa 

Except  for  disposition  of  contract 
additional  peanuts  by  crushing  or 
processing  into  products  or  as  otherwise 
required  by  the  regulations  of  this 
subpart,  supervision  of  the  handling  of 
contract  additional  peanuts  shall  not  be 


required  if  a  handler,  prior  to  shelling 
any  peanuts,  submits  to  the  association 
a  written  statement  agreeing  to  comply 
with  the  regulations  of  this  subpart 
applicable  to  nonphysical  supervision. 

§  1 446. 1 30    Export  requirements  under 
nonphysical  supervision. 

In  agreeing  to  the  provisions  of  this 
subpart  with  respect  to  nonphysical 
supervision,  a  handler  agrees  to  export 
contract  additional  peanuts  in  the 
following  quantities: 

(a)  Sound  split  kernel  peanuts  in  an 
amount  equal  to  twice  the  poundage  of 
such  peanuts  purchased  by  the  handler 
as  additional  peanuts. 

(b)  Sound  mature  kernel  peanuts  in  an 
amount  equal  to  the  poundage  of  such 
peanuts  purchased  by  the  handler  as 
additional  peanuts  less  the  amount  of 
sound  split  kernel  peanuts  purchased  by 
the  handler  as  additional  peanuts. 

(c)  The  remaining  quantity  of  total 
kernel  content  of  peanuts  purchased  by 
the  handler  as  additional  peanuts  and 
not  crushed  domestically  under  the 
provisions  of  §  1446.131(d). 

§  1446.131    Disposition  credits  under 
nonphysicai  supervision. 

(a)  Export  credits  for  sound  mature 
kernel  peanuts.  The  export  obligation 
for  sound  mature  kernels  may  be 
satisfied  by  exporting  peanuts  of  like 
type  which  are  graded  as  U.S.  No.  1  or 
better.  Credits  for  sound  mature  kernels 
may  be  given  for  whole  kernel  grades 
with  splits  but  must  exclude  the  portion 
attributable  to  splits. 

(b)  Export  credits  for  sound  splits.  The 
export  obligation  for  sound  splits  may 
be  satisfied  by  the  exportation  of 
peanuts  of  like  type  which  meet  the  U.S. 
splits  grade.  Export  credits  for  splits 
may  be  given  only  for  the  portion  of 
splits  in  whole  kernel  grades  with  splits. 

(c)  Export  credits  for  other  kernels. 
The  export  obligation  for  other  kernels 
mdy  be  satisfied  by  the  export  of 
peanuts  which  meet  the  Peanut 
Administrative  Committee  (PAC)  grade 
for  "other  edible  quality."  Any  quantity 
of  sound  split  or  sound  mature  kernels 
exported  in  excess  of  the  amount 
required  to  be  exported  may  be  credited 
toward  its  export  requirement  for  other 
kernels. 

(d)  Other  disposition  credits. — (1) 
Crushing.  To  receive  credit  for  disposing 
of  contract  additional  peanuts  by 
crushing,  the  shelled  peanuts  must  be 
identified  with  positive  lot  identity  tags 
before  being  moved  for  crushing.  The 
peanuts  shall  be  crushed  under 
supervision  of  the  association 
representative  and  shall  be  crushed  in  a 
continuous  operation  separate  from 
other  peanuts.  Peanuts  crushed  for 


disposition  credit  must  meet  U.S.  grade 
standards  for  edible  peanuts. 

(2)  Processing  into  products  for 
export.  To  receive  disposition  credit  for 
contract  additional  peanuts  used  in 
products  for  export,  the  shelled  peanuts 
must  be  identified  with  positive  lot 
identity  tags  before  being  moved  for 
processing.  Such  peanuts  must  meet  U.S. 
grade  standards  for  edible  peanuts.  The 
peanuts  shall  be  processed  under  the 
provision  of  §  1446.119. 

§1446.132    Amending  the  letter  of  credit 
under  nonphysical  supervtskm. 

In  agreeing  to  nonphysical 
supervision,  the  handler  agrees  to 
periodically  increase  the  letter  of  credit 
submitted  to  the  association  in 
accordance  with  the  schedule  set  out  in 
this  section.  The  schedule  requires  that 
no  later  than  the  stated  dates  the 
handler  shall  increase  the  amount  of 
credit  available  under  the  letter  to  cover 
the  amount  obtained  by  the  applicable 
formula,  i.e..  for  each  date  the  letter  of 
credit  shall  equal  an  amount  not  less 
than  the  amount  determined  by 
multiplying  the  corresponding 
percentage  times  the  corresponding  base 
quantity  times  the  corresponding  rate. 
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§  1446.133    Loss  of  peanuts  under 
nonpfiysical  supervisioa 

Should  a  handier  who  has  agreed  to 
the  nonphysical  supervision  provisions 
of  this  subpart  suffer  a  loss  of  peanuts 
as  a  result  of  fire,  fiood  or  any  other 
condition  beyond  the  control  of  the 
handler,  the  portion  of  such  loss 
allocated  to  contracted  additionai 
peanuts  shall  not  be  greater  than  the 
portion  of  the  handler's  total  peanut 
purchases  for  the  year  attributable  to 
contract  additional  peanuts  purchased 
by  the  handler  during  such  year  The 
amount  purchased  shall  first  be  reduced 
by  any  amount  reported  as  exported  or 
otherwise  properly  disposed  of  as 
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required  under  the  .pravisMn  iif  this 
subpart. 

Penalfies 

§144«.t3«     AMMMMRtOfpMiaMM 


(a)  Penalty  /lability.  A  hsndler  shall 
be  9ub)ect  to  the  penalty  for  violalions 
of  the  provisions  of  this  subpart 
inchiding.  but  «ot  limited  to.  any  or  all  of 
the  following  violations: 

(1)  Failure  to  keep  or  make  available 
records  in  accordance  with  §§  1446.84, 
1446J5. 1446.86.  M«.87. 1446.86, 1446.80, 
144Q.9a  or  1446.114:  or 

(2)  Marketing  excess  quota  peanuts, 
as  set  forth  in  S  1446.115,  including  any 
marketing  of  reentered  contract 
additional  peanuts  or  peanut  products 
made  faua  contract  additional  peanuts 
as  set  forth  in  {  1446.117  or  any 
marketing  of  imported  peanut  products 
made  from  additional  peanuts 
purchased  from  the  inventory  of  CCC 
Joan  collateral  peanuts;  or 

(3)  Faihire  to  store  and  account  for 
contract  additional  peanuts  in 
accordance  with  the  requirements  of 
§  1446.118;  or 

(4)  Failure  to  export  or  dispose  of 
contract  additional  peanuts  in 
accordance  with  §  1446.119  or  failure  to 
export  or  crush  such  peanuts  by  the 
final  disposition  date  as  established  in 
5  1446.120;  or 

(5)  Failure  to  obtain  supervision  of  or 
to  handle  contract  additional  peanuts  as 
required  by  this  subpart  or 

(6)  Reentering  or  importing  contract 
additional  peanuts  or  products  made 
from  such  peanuts  as  prohibited  by 

§  1446.124. 

(b)  Penalty  rateond  amount.  The 
penalty  rate  shall  be  equal  to  140 
percent  of  the  basic  quota  support  rate 
for  the  applicable  crop  year  for  the  type 
of  peanuts  involved  in  the  violation 
times  the  quantity  of  peanuts: 

(1)  For  which  records  have  not  been 
properly  kept  or  made  available; 

(2)  Marketed  as  excess  quota  peanuts; 

(3)  Not  property  stored; 

(4)  Not  properly  disposed  of; 

(5)  Imported  as  contract  additional 
peanuts;  or 

(6)  Determined  by  CCC  to  have  been 
necessary  to  produce  the  quantity  of 
peanut  products  made  from  contract 
additional  peanuts  imported  and  sold  in 
the  United  States;  or 

(7)  Not  properly  supervised  or 
handled  in  accordance  with  the 
regulations  of  this  subpart. 

(c)  Notice  of  assessment  A  handler 
shall  be  notified  in  writing  of  the 
assessment  of  a  penahy  by  a  CCC 
contracting  officer.  Such  notice  shall 
slate  the  basis  for  the  assessment  of  the 


peaal^  and  shall  advise  die  handler  of 
the  iMuller's  appeal  rights  under  this 
sidqiart. 

(d)  The  provisions  of  this  section  are 
in  addition  to  other  remedies  provided 
for  by  this  subpart  or  other  provisions  of 
law. 


S  1448.139 

.   -  »■ -  — 

(a)  Appeals.  A  handler  who  is 
dissatisHed  with  the  penalty  assessed 
by  the  CCC  contracting  officer  may  file 
a  written  request  for  reconsideration  of 
the  assessment.  Such  request  must  be 
made  to  the  CCC  contracting  officer  no 
later  than  15  days  after  the  handler 
receives  the  notice  of  assessment.  If  the 
handler  is  dissatisfied  with  the 
determination  of  the  contracting  officer 
with  respect  to  the  reconsideration,  the 
handler  may  appeal  such  determination 
by  submitting  a  written  notice  of  appeal 
to  the  Executive  Vice  President  of  CCC, 
within  15  days  of  Hie  issuance  of  such 
determination  by  the  contracting  officer. 
Except  as  otherwise  provided  herein, 
such  appeal  shall  be  conducted  in 
accordance  with  the  appeal  -regulations 
set  forth  in  Part  780  of  this  title. 

(b)  Bequest  for  reductions  of 
penalty— ^1]  Form  of  request  A  handler 
may  request  a  reduction  in  the  amount 
of  the  penalty  which  has  been  assessed. 
Such  a  request  shall  be  treated  as  an 
appeal  under  paragraph  (a)  of  this 
section,  and  must  comply  with  the 
requirements  of  that  paragraph.  The 
handler  may  simultaneously  contest 
liability  for  the  penalty  and,  in  the 
alternative,  request  that  the  penalty  be 
reduced. 

(2)  Reduction  criteria.  If  the  Executive 
Vice  President  of  CCC  or  his  designee, 
determines  that — 

(i)  The  violation  for  which  the  penalty 
was  assessed  was  minor,  or  was  done 
unintentionally  or  unknowingly  by  the 
handler,  and 

(ii)  That  the  handlers  who  made  a 
good  faith  effort  to  comply  fully  with  the 
terms  and  conditions  of  the  program  and 

(iii)  That  a  reduction  in  the  amount  of 
the  penalty  would  not  impair  the 
effective  operation  of  the  price  support 
program  for  peanuts,  he  may  reduce  the 
amount  of  the  penalty,  provided 
however  that — 

(A)  The  penalty  shall  not  be  reduced 
to  less  than  an  amount  which  is  equal  to 
40  percent  of  the  basic  quota  support 
rate  for  the  applicable  crop  year  times 
the  quantity  of  peanuts  involved  in  the 
violation  and 

(B)  That  the  amount  of  any  penalty 
resulting  from  the  failure  to  export 
contract  additional  peanuts  shall  not  be 
reduced. 


There  sbaN  be  ne  limitation  on  the 
amount  by  which  an  assessment  -of 
liquidated  damages  may  be  reduced. 

§1444.140   Uaneagalnal  peanuts  en  wtiieh 
■  paoal^isilue. 

(a)  Lien  on  peonuts.  Until  the  amount 
of  any  penalty  which  is  imposed  in 
accordance  with  this  subpart  is  paid,  a 
lien  shall  exist  in  favor  of  the  United 
States  for  the  amount  of  the  penahy; 
such  lien  shall  apply  on  the  peanuts 
with  respect  to  which  such  penalty  is 
incurred,  and  on  any  other  peanuts 
purchased  or  otherwise  acquired  in  the 
same  or  subsequent  marketing  year  in 
which  the  person  liable  for  payment  oT 
such  penahy  has  an  interest. 

(b)  Debt  record.  The  lien  specified  in 
paragraph  (a)  of  this  section  shall  be 
deemed  to  attach  at  the  time  the  penalty 
is  entered  on  the  debt  records  which 
shall  be  maintained  for  this  purpose  by 
the  associations. 

(c)  List  of  peanut  marketing  penalty 
debts.  Each  area  marketing  association 
shall  maintain  a  debt  record  for  aU 
handlers  indicating  the  amounts  due 
from  each  handler.  This  list  will  be 
available  for  examination  upon  written 
request  to  the  area  association  by  any 
interested  party. 

§1446.141    Scttemas  and  devices. 

A  handler  who  is  determined  by  the 
Executive  Vice  President  of  CCC.  or  the 
association  with  the  approval  of  the 
Executive  Vice  President,  to  have 
knowingly: 

(a)  Adopted  any  scheme  or  device 
which  tends  to  defeat  the  purpose  of  the 
regulations  of  this  subpart. 

(bj  Made  any  fraudulent 
representation,  or 

(c)  Misrepresented  any  fact  affecting  a 
program  determination  shall  be  subject 
to  a  penalty  which  shall  be  assessed  in 
such  manner  as  is  determined  will 
correct  for  such  scheme  or  device. 

Pool  Transfers 

§1446.142    Producer  Iranstar  of  additional 
loan  peanuts  to  quota  leana. 

Producers  may  transfer  Segregation  2 
and  Segregation  3  additional  loan 
peanuts  to  the  quota  loan  pool  after  the 
producer  has  completed  marketing  and 
returned  his  marketing  card  to  the 
county  office.  Such  transfer  may  not 
exceed  the  smaller  of  the  effective  farm 
poundage  quota  minus  the  production  of 
Segregation  1  peanuts  on  the  farm,  or 
the  undermarketing  of  quota  peanuts 
shown  on  the  farm  marketing  card: 
provided,  that  the  pool  proceeds  due 
such  producer  from  peanuts  in  any  other 
pool  shall  be  reduced  by  the  amount  of 
any  losses  to  CCC  on  the  peanuts  so 


transferred.  The  support  values  for  any 
Segregation  2  peanuts  so  transferred 
shall  be  the  support  value  for  quota 
peanuts  minus  the  damage  discount 
published  in  the  quota  support  schedule, 
and  the  support  value  for  Segregation  3 
peanuts  shall  be  the  support  value  for 
quota  peanuts  minus  the  applicable 
discount  published  in  the  quota  support 
schedule.  Producers  who  are  eligible  to 
transfer  additional  loan  peanuts  to  the 
quota  loan  pool  in  accordance  with  the 
provisions  of  this  section  may  apply  for 
such  transfers  with  the  county  office. 
The  county  office  shall  determine  the 
quantity  of  undermarketings  of  quota 
peanuts  and  the  quantity  of  additional 
peanuts  which  are  eligible  for  transfer. 
The  producer  must  indicate  to  the 
county  office  the  net  weight  and 
applicable  Form  ASCS-1007  numbers 
for  the  peanuts  to  be  transferred.  Such 
pounds  shall  be  considered  as 
mari(etings  of  quota  peanuts,  the 
applicable  ASCS-1007  shall  be 
appropriately  adjusted  and  the  producer 
will  be  advanced  the  appropriate 
difference  between  the  additional  and 
quota  support  rates. 

Paperwork  Reduction 

§  1 446. 1 43    Paperwork  Reduction  Act 
assigned  numbers. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  1446)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  control  numbers  0560- 
0003.  0560-0006,  0560-0014,  0560-0015. 

Signed  at  Washington.  D.C.  on  June  13, 
1986. 

William  C.  Bailey, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 
|FR  Doc  86-13721  Filed  6-13-86: 12:47  prnj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
I  Docket  No.  S5-NM-79-A0;  Amdt.  39-5337] 

Airworthiness  Directives:  Avions 
Marcel  Dassault-Breguet  Aviation 
(AMD-BA)  Model  Falcon  10  Series 
Airplanes. 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 


requires  testing  of  the  automatic  slat 
extension  system  operation,  and  wiring 
revisions,  if  necessary,  of  a  leading  edge 
slat  selector  valve  on  certain  AMD-BA 
Model  Falcon  10  series  airplanes.  This 
action  is  necessary  to  ensure  proper 
extension  of  the  leading  edge  slats  in  the 
event  of  a  hydraulic  system  failure,  and 
to  reduce  the  potential  for  stalling  the 
airplane. 

EFFECTIVE  DATE:  July  24,  1986. 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  AMD-BA 
Representative,  40  J.J.C,  Teterboro 
Airport.  Teterboro,  New  Jersey  07608. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  |udy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
2909.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires  a 
one-time  test  of  the  automatic  extension 
of  the  leading  edge  slats  on  certain 
Falcon  10  airplanes  for  proper  operation, 
and  correction  of  any  wiring 
discrepancies  which  may  exist,  was 
published  in  the  Federal  Register  on 
August  12, 1985  (50  FR  32439). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Two 
comments  were  recieved,  one  of  which 
expressed  concurrence  with  the 
proposal.  The  other  comment  was  from 
AMD-BA,  the  manufacturer  of  the 
airplane.  AMD-BA  pointed  out  that  the 
discrepancy  to  be  corrected  is  in  a  piece 
of  equipment  which  can  be  removed 
from  the  airplanie.  Therefore,  the  test 
prescribed  cannot  be  considered  as  a 
-  one-time  test,  but  should  be  repeated 
each  time  the  component,  a  leading  edge 
slat  selector  valve,  is  replaced,  unless 
the  replacement  has  already  been  tested 
and  is  so  identified.  This  requirement. is 
clearly  stated  in  the  AMD  Service 
Bulletin  FlO-27-31(-247).  The  FAA 
concurs  and,  based  on  further  reports  or 
additional  information,  may  initiate 
further  rulemaking  on  this  subject. 

Minor  editorial  changes,  which  have 
no  impact  on  the  scope  of  this  AD.  have 
been  made  to  clarify  accomplishment 
instructions. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
noted  above. 

It  is  estimated  that  158  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
required  tests,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $6,320. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  ($40  per  airplane).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 


PART  3»-{ AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

§39.13    [Amended] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1963);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Avions  Marcel  DMsault-Breguet  Aviatioii: 

Applies  to  Model  Falcon  10  series  airplanes, 
serial  numbers  1  through  206  inclusive, 
certificated  in  any  category.  Compliance  is 
required  within  60  days  after  the  effective 
date  of  this  AD.  To  detect  an  incorrectly 
wired  automatic  leading  edge  slat  selector 
valve,  accomplish  the  following  in 
accordance  with  AMD-BA  Service  Bulletin 
FlO-27-31{-247).  dated  July  18, 1984,  unless 
previously  accomplished. 

A  Test  the  automatic  leading  edge  slat 
extension  system,  and  revise  the  leading  edge 
slat  selector  valve  wiring,  if  necessary. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113.  FAA. 
Northwest  Mountain  Region. 
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C  Special  flight  pennils  noay  be  issued  in 
accorcancc  with  FAR  21.187  and  21  199  to 
operate  atrplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modificatioii  required  by  this  AD. 

All  persons  affected  by  this  directive, 
who  have  not  already  received  the 
appropriate  service  documerrt  from  the 
manufacturer,  may  obtain  copies  upon 
request  to  the  AMD-BA  Representative. 
40  J.J.C,  Teterboro  Airport  Teterboro. 
New  lersey  GTWa  This  document  may 
be  examined  at  the  FAA,  Northwest 
Mounlarn,  Region,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  Seattle  Aircraft  CertiRcation  Office. 
9010  East  Marginal  Way  South.  Seattle 
Washington. 

This  amendmeHt  becomes  effective 
July  24. 1906. 

Issued  i«  Seattle,  Washington,  on  June  la 

1986. 

David  E.  !«>««, 

Acting  Director,  Northwest  Mountain  Region. 

IFR  Doc  86-13555  FUed  6-16-66;  8:45  an^ 
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14  CFR  Part  39 

(Docket  Ho.  •e-NIII-132-AD;  Amdt  3»- 

S3351 

Airworttilness  Directives;  Boeing 

Model  747  Series  Airplanes 

AOENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTKMC  Final  rule. 

SUMMARY:  Hiis  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  inspection  for  adequate 
self-locking  capability  of  the  nuts  that 
support  the  nacelle  strut  attach  fittings 
on  Boeing  Model  747  series  airplanes, 
and  replacement,  if  necessary.  The 
service  bulletin  referenced  in  the  AD 
incorrectly  omitted  four  airplanes  from 
the  applicability  of  part  of  the  required 
inspections.  This  action  corrects  this 
omission  and  is  necessary  to  ensure 
proper  inspection  of  those  airplanes. 
EFFECnVE  OATl:  July  7, 1986. 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
from  the  Boeing  Commercial  Airplane 
Company.  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This  document 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Owen  E.  Schrader,  Airframe  Branch, 
ANM-120S  telephone  (206)  431-2923. 


Mailing  address:  FAA.  Northwest 
Moui^in  Region,  17900  Pacific  Highway 
Soetfa.  0-06966,  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

issued  AD  86-05-11.  Amendment  3»- 
5255  (51  FR  8479;  March  12. 1986).  to 
require  inspection  and  replacement,  if 
necessary,  of  certain  self-locking  nuts  on 
Boeing  Model  747  series  airplanes,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-57 A2233.  Revision  1.  dated 
January  24. 1988. 

That  service  bulletin  mistakenly 
included  four  anTBlanes  in  Group  1.  as 
identified  in  the  effectivity  of  the  service 
bulletin.  By  the  terms  of  the 
accomplishment  instructions  of  the 
service  bulletin.  Group  1  airplanes  are 
not  subject  to  the  described  inspection 
of  the  inboard  stmt  inboard  attach 
fitting  nuts.  As  a  result  of  discovering 
this  error.  Boeing  has  issued  Alert 
Service  Bulletin  747-57 A2233.  Revision 
2.  tlated  May  9, 1986.  which  reclassifies 
the  four  affected  airplanes  into  Group  3; 
Group  3  airplanes  are  subject  to  that 
inspection. 

Boeing  Alert  Service  Bulletin  747- 
S7A2233,  Revision  2,  contains  minor 
editorial  revisions  which  merely  serve  to 
clarify  accomplishment  instructions,  and 
have  no  additional  economic  impact  on 
operators. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  the  existing 
airworthiness  directive  is  being 
amended  to  ensure  inspection  for 
adequate  self-locking  capability,  of  the 
nuts  that  support  the  nacelle  strut  attach 
fittings  and  replacement,  if  necessary,  of 
all  affected  airplanes  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
57A2233,  Revision  2,  dated  May  9, 1986. 

Further,  since  a  situation  exists  that 
requires  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 


action  is  subsequently  determined  io 
involve  a  signtficaift/jnajor  regulation,  a 
final  regulatory  evahwtioa  or  analysis, 
as  appropriate.  wiU  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  SubjecU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adaption  of  (he  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  foHows: 

Authority:  49  V&C  1354(a).  1421  and  1423; 
49  U.S.C  UWig)  (Revised  Pub.  L  97-449, 
January  12, 1913):  and  14  CHI  11.89. 

§39.13    (AmofMled] 

2.  By  amending  AD  86-05-11, 
Amendment  39-5255  (51  FR  8479;  March 
12. 1986),  by  revising  the  appHcability 
statement,  paragraph  A.,  and  paragraph 
B.  to  read  as  follows: 

Boeing.— Applies  to  all  Model  747  series 
airplanes,  certificated  in  any  category,  listed 
in  Boeing  Alert  Service  Bulletin  747-57 A2233. 
Revision  2.  dated  May  9, 1986. 

To  detect  faulty  self-locking  nuts  that  could 
lead  to  separation  of  an  engine,  accomplish 
the  foUo%ving.  unless  already  accomplished: 

A.  Within  100  landings  after  the  effective 
date  of  this  AD,  perform  a  one-time 
inspection  of  the  outboard  attach  fitting  nuts 
of  all  nacelle  stmts  for  adequate  self-locking 
torque  of  the  nuts,  part  number 
BACNlOh»162.  In  accordance  with  Boeing 
Alert  Service  Bulletin  747-57 A2233,  Revision 
2.  dated  May  9. 1986.  or  later  FAA-approved 
revisions. 

B.  Within  600  |«n'<''\B«  after  the  effective 
date  of  this  AD  perform  a  one-time  inspection 
of  the  teiboard  attach  fitting  nuts  of  all  nacelle 
struts  for  adequate  self-locking  torque  of  the 
nuts,  part  number  BACN10HR162,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-57 A2233,  Revision  2,  dated  May 
9, 1986.  or  later  FAA-approved  revisions. 

This  amendment  becomes  effective 
July  7. 1986.   ' 

Issued  In  Seattle,  Washington,  on  June  la 
1986. 

Devid  E.  Jones. 
Acting  Director,  Northwest  Mountain  Region. 

(FR  Doc.  86-l^J557  Filed  6-16-86;  8:45  amj 
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14  CFn  Part  39 

(Docket  No.  tS-NM-ra-AO;  AmdL  3»-5336) 

AinwoiltiimsB  DirecttYes;  Saab- 
Falrchild  Model  SF-340A  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKHC  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 
requires  modification  of  the  rudder 
limiter  mechanism  to  reduce  the  range 
of  travel  on  certain  Model  SF-340A 
airplanes.  This  action  is  necessary  to 
assure  that  structural  limits  are  not 
exceeded  with  maximum  rudder 
deflection  at  high  speeds.  This 
condition,  if  not  corrected,  could  lead  to 
failure  of  the  rudder  and  loss  of 
directional  control. 

EFFECTIVE  DATE:  July  24. 1986. 

ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  Saab-Pairchild 
Corporation.  Product  Support  S.58188, 
Linkoping.  Sweden.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  Soutli.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Judy  Colder.  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
2909.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle.  Washington 
98168. 

SUPPLEMENTARY  MFORMATNMi:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
modification  of  the  rudder  limiter 
mechanism  to  reduce  the  range  of  travel 
OB  certain  Model  SF-340A  airplanes, 
was  published  in  the  Federal  Register  on 
September  5, 1985  (50  FR  36095). 

Interested  parties  Jiave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  10  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  4  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 


to  U.S.  operators  is  estimated  to  be 
$1,600. 

-    For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($160.). 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  tlie  Amendment 
PART  39-[  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

§39.13    [Amended] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new 

airworthiness  directive: 

Saab-Fairchild:  Applies  to  Model  SF-340A 
series  airplanes,  serial  numbers  340A- 
003  to  -046  inclusive,  certificated  in  any 
category.  Compliance  is  required  within 
60  days  after  the  effective  date  of  this 
AD.  To  prevent  rudder  overloads, 
accomplish  the  following,  unless  already 
accomplished: 

A.  Modify  the  rudder  hmiter  in  accordance 
with  Saab-Fairchild  Service  Bulletin  SF-340- 
27-018.  dated  May  10. 1965. 

B.  An  alternate  means  of  compliance' or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 

'  be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-1133.  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modir»cations  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Saab-Fairchild  Corporation. 
Product  Support,  S.58188.  Linkoping. 
Sweden.  This  document  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 


Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

This  amendment  becomes  effective 
July  24, 1986. 

Issued  in  Seattle.  Washington,  on  June  10. 
1986. 
Dayid  E.  Jones, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc  13556  Filed  6-16-66;  8:45  am| 
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14  CFR  Part  71 

[Airspace  Doci(et  No.  86-ASW-7J 

Amendment  of  Transition  Area; 
Bonham,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  will  alter 
the  transition  area  at  Bonham,  TX.  The 
intended  effect  of  the  amendment  is  to 
provide  additional  controlled  airspace 
for  aircraft  executing  a  new  standard 
instrument  approach  procedure  (SLAP) 
to  the  Jones  Field  Airport,  Bonham,  TX. 
This  amendment  is  necessary  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  visual  flight 
rules  (VFR)  and  other  aircraft  under 
instrument  flight  rules  (IFR). 

EFFECTIVE  DATE:  0901  UTC,  October  23, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 

David  J.  Souder,  Airspace  and 
Procedures  Branch  (ASW-535),  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  P.O, 
Box  1689,  Fort  Worth,  TX  76101. 
telephone  (817)  877-2622. 

SUPPLEMENTARY  B«F0RMATK>N: 
History 

On  March  7. 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  provide 
an  additional  700-foot  transition  area 
(controlled  airspace)  (51  FR  7954). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2, 
1986. 
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The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  amends 
the  transition  area  at  Bonham,  TX.  This 
action  will  provide  additional  controlled 
airspace  necessary  to  accommodate  a 
new  SIAP  using  the  new  Bonham  NDB 
(H)M).  This  will  ensure  segregation  of 
aircraft  operating  under  IFR  conditions 
and  other  aircraft  operating  under  VFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
list  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety,  Control  zones. 
Transition  areas. 

Adoption  of  the  Amendment 
PART  71 -[AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 

CFR  ii.ea 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Bonham,  TX    [Amended] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Jones  Field  Airport.  Bonham.  TX. 
(latitude  33'36'41'  N..  longitude  96'10'45'W.) 
and  within  4.5  miles  each  side  of  the  025- 
degree  radial  of  the  Blue  Ridge  VORTAC 
extending  from  the  6.5-mile  radius  area  to 
42.5  miles  northeast  of  the  VORTAC.  and 
within  2.5  miles  each  side  of  the  346-degree 
l>earing  from  the  Bonham  NDB  (latitude 
33'46'50'  N..  longitude  96*10'33'  W.) 
extending  from  the  6.5-mile  radius  to  8.5  miles 
north  of  the  Bonham  NDB. 


Issued  in  Fort  Worth.  TX.  on  June  3. 1988. 
Richard  L.  Failor. 

Manager.  Air  Traffic  Division,  Southwest 
Region. 
(FR  Doc.  86-13561  Filed  6-16-86;  8:45  am) 

BNXMQ  COOC  4910-19-II 

14  CFR  Part  75 

(Alrspece  Docket  No.  86-AWA-13] 

Establishinent  of  Jet  Route 
J-212 -Arizona 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnON;  Final  rule. 

summary:  This  action  establishes  Jet 
Route  J-212  in  the  vicinity  of  Buckeye. 
AZ.  It  is  taken  to  help  reduce  traffic 
complexity  in  that  area  and  enhance  the 
flow  of  traffic  in  the  Blythe.  AZ.  and 
Phoenix.  AZ,  areas.  It  is  also  expected 
to  help  reduce  departure  and  arrival 
delays  and  enhance  aviation  safety. 
EFFECIIVE  date:  0901  UTC.  August  28. 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 
Lewis  W.  Still.  Airspace  and  Air  Traffic 
Rules  Branch  (ATO-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  D.C.  20591:  telephone:  (202) 
426-8626. 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  26. 1986.  the  FAA  proposed 
to  amend  Part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  75)  to  establish 
new  Jet  Route  1-212.  located  in  the 
vicinity  of  Blythe.  AZ.  and  Phoenix.  AZ 
(51  FR  10409).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Comments  objecting  to  the  proposal 
were  received  from  the  Departments  of 
the  Air  Force  and  Navy.  Those 
comments  are  examined  and  discussed 
below. 

Air  Force  Objections.  The  Air  Force 
objection  was  initiated  by  the  832nd  Air 
Division  at  Luke  Air  Force  Base  in  a 
letter  dated  April  24. 1986,  which  was 
forwarded  to  the  Air  Force 
representative  at  FAA's  Western  Pacific 
Region.  The  832nd  Air  Division  objected 
to  ASD  86-AWA-13  and  other 
associated  docket/proposals  affecting 
airspace  in  the  Phoenix.  AZ,  area.  In  its 
endorsement  of  the  objection,  the 
regional  Air  Force  representative 
viewed  this  and  other  related  airspace 
proposals  as  a  serious  detriment  to 
aviation  safety. 


Like  the  Navy,  the  Air  Force 
objections  to  ASD  86-AWA-13  were 
tied  to  what  it  considered  a  much  larger 
issue.  This  larger  issue  was  similariy 
addressed  in  the  Air  Force  comments  to 
ASD  85-AWA-48.  ASD  85-AWA-48  is  a 
companion  airspace  docket  that  realigns 
jet  routes  in  the'same  area  and  has  the 
same  effective  date.  As  perceived  by  the 
Air  Force,  the  broader  issue  was  FAA's 
alleged  support  of  civilian  air  carrier 
transportation  needs  and  movements  to 
the  detriment  and  reduction  of  military 
training  airspace  and  the  military 
mission.  The  position  of  the  Air  Force 
was  that  this  docket.  ASD  85-AWA-48 
and  "other"  (special  use  airspace  (SUA)) 
FAA  actions  in  this  area,  combined. 
-  would  have  an  adverse  effect  on  the  Air 
Force  mission.  The  Air  Force  objections 
to  ASD  85-AWA-48  and  its  perception 
of  the  larger  issue  are  discussed  below. 

The  specific  objections  of  the  Air 
Force  to  ASD  86-AWA-13  were  that  the 
continued  imposition  of  new  jet  routes, 
airways,  and  arrival/departure  flow  at 
the  expense  of  essential  Department  of 
Defense  (DOD)  missions  can  no  longer 
be  tolerated.  The  Air  Force  further 
stated  that  the  objective  stated  in  the 
proposal  "reduced  coordination  and 
controller  workload"  appears  to  have 
assumed  top  priority  in  developing  these 
interrelated  proposals.  Controller 
staffing  should  be  sufficient  to  safely 
and  efficiently  accommodate  all 
missions,  military  and  civilian,  without 
reduction  in  service  to  any  airspace 
user.  This  is  the  intent  of  the  Federal 
Aviation  Act  of  1958.  The  concluding 
comment  was  that  continued  addition  of 
routing  designed  primarily  to  support 
civil  air  carrier  movement  and  the 
frequent  resultant  reduction  in  military 
training  airspace  can  no  longer  be 
condoned. 

Navy  Objections.  Like  those  of  the  Air 
Force,  the  Navy's  objections  to  the  new 
jet  routes  applied  generally  to  ASD  85- 
AWA-48  and  certain  other  SUA  action's. 
Accordingly,  the  Navy's  comments  wc* 
combined  in  a  single  letter  addressing 
this  docket  and  ASD  85-AWA-48  which 
included  allegations  of  adverse  effects 
from  SUA  actions.  Also,  as  with  the  Air 
Force,  the  Navy  stated  its  objections  in 
a  larger  frame  of  reference  which  it 
described  as  the  continued  erosion  of 
the  military's  SUA.  The  Navy's 
objections  to  this  docket,  on  three 
separate  points,  were  as  follows: 

(a)  This  specific  action  is  an  integral 
part  of  several  actions  being  designed  to 
accomplish  one  particular  action:  i.e.. 
the  Arlin  arrival  into  Phoenix  Sky 
Harbor  Airport. 


(b)  The  proposal,  on  its  own.  would 
not  accomplish  all  of  the  benefits  stated 
in  the  notice. 

(c)  The  stated  purpose  of  the  several 
proposals  to  "improve  traffic  (lows, 
reduce  coordination  and  controller 
workload"  indicates  that  military 
interests  are  not  being  considered. 

Discussion  of  Comments 

Upon  consideration  of  the  objections, 
the  FAA  has  determined  that  there  are 
no  adverse  impacts  to  the  military 
mission,  either  Air  Force  or  Navy;  to 
military  training  missions:  or  to  aviation 
safety. 

The  establishment  of  Jet  Route  J-212 
imposes  no  change  whatsoever  on  any 
SUA  in  the  area,  whether  Military 
Operation  Areas  (MOA),  Air  Traffic 
Control  Assigned  Airspace  (ATCAA),  or 
restricted  areas.  Establishment  of  1-212 
is  not  dependent  upon  a  reconfiguration 
of  SUA.  It  can  function  and  can  be 
independent  of  any  SUA  actions. 

Also,  the  FAA  does  not  agree  that  the 
negative  effects  result  collectively  from 
this  docket,  ASD  85-AWA-48,  and  other 
SUA  actions.  ASD  85-AWA-48  realigns 
certain  jet  routes  in  the  Phoenix  area. 
Those  routes,  of  themselves  or  in 
conjunction  with  other  actions,  have  no 
direct  or  indirect  effects  on  SUA  or 
military  activity  in  the  area. 

The  FAA  believes  that  since  the  jet 
route  actions  have  no  bearing  on  SUA, 
discussion  of  SUA  actions  in  the 
southwestern  Arizona  and  southeastern 
California  area  is  inappropriate. 
However,  since  the  Air  Force  and  Navy 
make  SUA  considerations  an 
inseparable  factor  in  their  stated 
position,  the  following  is  provided. 

SUA  actions  in  this  or  any  other  area 
of  the  United  States,  including 
reconfigurations,  are  initiated  under 
authority  of  the  Federal  Aviation  Act  of 
1958.  as  amended,  and  executed  under 
implementing  FAA  policies  and 
procedures.  These  policies  and 
procedures  require  full  and  complete 
coordination  with  the  EKDD  prior  to 
implementation.  Such  coordination  did 
and  is  now  occurring  with  respect  to 
SUA  areas  in  the  vicinity  of  the 
realigned  and  established  jet  routes.  The 
following  recaps  major  coordination 
efforts  thus  far 

(a)  On  August  7. 1985.  negotiations 
were  initiated  with  Luke  AFB 
concerning  airspace  designation. 

(b)  Constructive  negotiations  resulted 
in  agreement  that  a  revision  of  the 
existing  MOA/ATCAA  airspace  would 
be  a  benefit  to  both  organizations. 

(c)  On  November  6. 1985.  the  FAA 
Western  Pacific  Region  sent  to  FAA 
Headquarters  a  proposal  to  redefine  the 
Bagdad  I  MOA  and  Gladden  I  MOA  and 


to  establish  a  new  Drake  MOA. 
effective  May  8. 1986. 

(d)  On  January  22, 1986.  the  Western 
Pacific  Region  requested  cancellation  of 
the  establishment  of  the  Drake  MOA  per 
an  Air  Force  request. 

(e)  On  February  12. 1986,  the  Bagdad  I 
and  Gladden  I  MOA  proposals  were 
sent  to  the  FAA  Headquarters  to  change 
the  affected  aeronautical  charts  to  be 
effective  May  8. 1986. 

(f)  The  Western  Pacific  Region  is 
presently  looking  at  two  airspace 
actions  that  will  alter  SUA  in  the  Yuma 
area: 

(1)  Realignment  of  Arlin  arrival  route 
to  Phoenix.  The  proposed  realigned 
route  would  cause  an  approximate  2  %- 
mile  reduction  in  the  northern  parts  of 
R-2306B  and  R-2308A. 

(2)  Establishment  of  a  direct  jet  route 
between  the  Thermal  and  Gila  Bend 
VORTACs.  The  proposed  route  would 
go  directly  through  the  center  of  the 
Yuma  restricted  areas  but  the  route 
would  not  be  available  during  daylight 
hours.  At  this  time,  the  FAA  emphasizes 
these  arrival  and  jet  routes  are  under 
preliminary  consideration  and  have  not 
been  circulated  for  public  comment.  In 
accordance  with  all  FAA  actions  under 
the  Federal  Aviation  Act  and 
implementing  policies  and  procedures, 
no  final  action  will  be  taken  without 
coordination  with  the  DOD. 

The  Air  Force  and  Navy  also  objected 
on  other  grounds;  i.e..  the  proposal — 

(a)  Could  not  reduce  coordination  and 
controller  workload  without  reducing 
service  to  the  military:  and 

(b)  Would  not  enhance  safety. 

The  FAA  does  not  agree.  The  jet  route 
realignment  and  establishment  actions 
are  the  result  of  analysis  and  study  of 
air  traffic  and  air  traffic  flows  made  by 
the  Los  Angeles  and  Albuquerque  Air 
Route  Traffic  Control  Centers  (ARTCC). 
FAA  controllers  designed  the  traffic 
flow  to  optimize  use  of  the  limited 
airspace  available  to  them.  Controllers 
work  all  the  traffic,  including  military 
traffic  within  this  airspace.  Scenarios 
with  the  realigned  jet  routes  were  run  on 
simulators  with  a  marked  improvement 
in  traffic  flow  and  a  reduction  of 
communication,  coordination  and 
aircraft  restriction  requirements.  As 
designed  by  Air  Traffic  Control  (ATC) 
the  realignment  actions  are  expected  to 
serve  as  follows: 

(a)  Realignment  of  J-4  between  San 
Simon  and  Twenfynine  Palms  will 
provide  a  westbound  route  which  will 
service  Los  Angeles  international 
Airport 

(b)  The  realignment  of  1-104  between 
Gila  Bend  and  Twentynine  Palms  will 
provide  a  westbound  route  that  will 
blend  with  the  flow  to  either 


Twentynine  Palms  or  Palm  Springs 
VORTACs. 

(c)  The  realignment  of  J-SO  will 
provide  a  route  that  will  ensure  that  en 
route  aircraft  are  well  above  the  arrival 
traffic  at  point  of  crossover. 

(d)  Extension  of  J-169  from  Blythe  to 
Stanfield  will  provide  an  eastbound  jet 
route  that  will  merge  with  J-4  and  J-SO 
at  Stanfield.  bypassing  Gila  Bend. 

(e)  Phoenix  departures  will  be  cleared 
via  either  J-4.  Twentynine  Palms  or  the 
jet  route  to  Palm  Springs,  depending  on 
destination. 

(f)  J-212  will  provide  a  westbound 
route  that  will  service  Palm  Springs  and 
airports  in  the  greater  Los  Angeles  area. 
This  route  will  service  trafffic  overflying 
Phoenix  and  keep  it  segregated  from 
traffic  between  Phoenix  and  Los 
Angeles/San  Diego. 

These  actions  are  designed  to  reduce 
greatly  the  complexity  now  encountered 
at  Blythe  by  providing  for  eastbound 
flow  over  Blythe  and  moving  the 
westbound  traffic  to  the  north.  The  FAA 
believes  these  efforts  will  make  a 
substantial  contribution  to  the  more 
efficient  fiow  of  the  heavy  traffic  now 
experienced  in  the  area.  An  increased 
efficiency  of  traffic  How  is  also  expected 
to  result  in  a  decrease  in  controller 
workload.  The  FAA  also  believes  that 
the  military  will  be  a  major  beneficiary. 
With  an  improved  traffic  flow,  it  is 
expected  that  military  traffic  will  be 
expedited  to  and  from  areas  of 
operation.  In  addition,  in  consideration 
of  the  improved  How  and  organization 
of  both  en  route  and  terminal  traffic  in  a 
high  density  traffic  area,  the  improved 
traffic  fiow  environment  is  expected  to 
be  an  enhancement  to  overall  aviation 
safety. 

In  summary,  jet  route  realignment 
actions  are  expected  to  improve  ATC 
services  to  all  users,  including  the 
military.  SUA  and  other  procedural 
actions  which  the  military  maintains 
cannot  be  disassociated  from  jet  route 
realignment  actions  are  and  will 
continue  to  be  coordinated  fully  with  the 
DOD  prior  to  implementation.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  75.100  of  Part  75  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2, 
1986. 

The  Rule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations 
establishes  Jet  Route  J-212  between 
Stanfield,  AZ,  to  Palm  Springs.  CA.  The 
purpose  of  J-212  is  to  establish  a  route 
for  traffic  overflying  Phoenix  and  keep 
this  traffic  segregated  from  traffic 
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between  Phoenix  and  1.08  Angeles/San 
Diego. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  75 

Aviation  safely,  Jet  routes. 


28. 1988.  Airspace  Docket  No.  85-AWA- 
48  realigns  Jet  Routes  H.  J-104.  J-169. 
and  1-50  and  revokes  1-181.  The  change 
in  the  implementation  date  is  made  to 
coincide  with  the  effective  date  of  a 
companion  airspace  docket  (ASD  86- 
AWA-13)  which  establishes  Jet 
Route  J-212  in  the  same  area. 
Additionally,  the  correction  to  final  rule 
provides  the  FAA  an  opportunity  to 
respond  to  comments  received  from  the 
Departments  of  the  Air  Force  and  Navy 
after  the  close  of  the  comment  period. 
EFffiCnVE  DATE  0901  UTC,  August  28. 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 
Lewis  W.  Still.  Airspace  and  Air  Traffic 
Rules  Branch  {ATO-230).  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Operations  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington,  DC.  20591;  telephone:  (202) 
426-8626. 
SUPPLEMENTARY  INFORMATION: 


Adoption  of  the  Amendment 

PART  75— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  75  of  the  Federal 
Aviation  Regulations  {14  CFR  Part  75)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CKR  11.69. 

§75.100    lAmended] 

2.  Section  75.100  is  amended  as 
follows: 

1-212  INewJ 

From  Stanfield.  AZ;  Buckeye,  AZ;  INT 
Buckeye  285*  and  Palm  Springs,  CA, 
091'  radials;  to  Palm  Springs. 

Issued  in  Washington,  DC,  on  June  5. 1988. 
Daniel  |.  Peterson, 

Manager.  Airspace-Rules  artd  Aeronautical 
Information  Division. 
)FR  Doc.  86-13564  Filed  6-16-86:  8:45  am) 

WtUNQ  CODE  4t1»-1>-ll 

14  CFR  Part  75 

I  Airspace  Docket  No.  85-AWA-48I 

Realignment  and  Revocation  of  Jet 
Routes;  Ctuinge  of  Effective  Date 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule:  change  of  effective 
date  and  response  to  comments. 

SUMMARY:  This  action  corrects  the 
effective  date  for  Airspace  Docket  No. 
85-AWA-48  from  July  3. 1986.  to  August 


History 

On  February  24. 1986,  the  FAA 
proposed  to  amend  Part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  75)  to  reajign  Jet  Routes  J-4.  J-104. 
1-169.  and  J-50.  In  addition,  the  FAA 
proposed  to  revoke  J-181  (51  FR 
6420).  1-181  was  proposed  for 
revocation  because  it  is  not  used  by  air 
traffic  control  (ATC).  The  summary  of 
the  notice  noted  that  the  actions  were 
proposed  in  the  interest  of  flight  safety 
and  the  improvement  of  ATC  efficiency 
and  services  to  users. 

The  FAA  proposal  stipulated  that 
comments  must  be  received  on  or  before 
April  11. 1986.  On  April  23. 1986,  a  final 
rule  was  issued  effective  July  3, 1986  (51 
FR  15310).  In  the  rule,  it  was  noted  that 
no  comments  were  received  and  that 
except  for  minor  editorial  changes,  the 
amendment  to  Part  75  was  the  same  as 
that  proposed. 

Although  the  FAA  received  no 
comments  by  April  11. 1986.  close  of 
comment  period,  the  FAA's  Western 
Pacific  Regional  Office  subsequently 
received  written  objections  to  the 
proposal  from  the  Departments  of  the 
Air  Force  and  Navy.  The  Air  Force 
objection  was  initiated  by  the  832nd  Air 
Division  at  Luke  Air  Force  Base  in  a 
letter  dated  April  7. 1986.  which  was 
forwarded  to  the  Air  Force 
Representative  at  FAA's  Western 
Pacific  Region.  The  FAA's  Western 
Pacific  Regional  Air  Traffic  Division 
received  the  Air  Force  objection  from 
the  Air  Force  Regional  Representative 
on  April  14. 1986.  The  objection  from  the 
Navy  was  submittedty  letter  dated 
April  14. 1986.  from  the  Navy  Western 


Pacific  Regional  Representative  and  was 
received  by  FAA's  regional  air  traffic 
division  on  April  16. 1986.  The  Navy's 
objections  were  submitted  as  a 
combined  response  to  this  docket  and 
ASD  86-AWA-13.  ASD  86-AWA-13  is 
an  FAA  airspace  action  to  establish  a 
new  jet  route.  (J-212)  in  the  same 
general  area  as  the  realigned  jet  routes. 
Subsequent  to  the  closing  date,  both  the 
Air  Force  and  Navy  objections  were 
reviewed  and  forwarded  to  FAA's 
Airspace  and  Air  Traffic  Rules  Branch. 
Washington.  D.C.  for  disposition. 

The  Air  Force  objected  to  the  proposal 
on  the  general  basis  of  flight  safety 
considerations  and  requested  that  the 
final  rule  be  rescinded  pending 
resolution  of  the  issue.  The  Navy 
objected  on  five  counts.  Details  of  the 
Air  Force  and  Navy  objections  are 
provided  below. 

Air  Force  Objections.  By  its  letter 
dated  April  7. 1986.  the  Air  Force 
specifically  registered  objection  to  the 
jet  route  realignment  actions  in  ASD  85- 
AWA-48.  However,  as  with  the  Navy, 
the  Air  Force  objections  to  ASD  85- 
AWA-48  were  tied  to  what  it 
considered  a  much  larger  issue.  This 
larger  issue  was  similarly  addressed  and 
expanded  upon  in  the  Air  Force 
comments  to  ASD-86-AWA-13.  As 
perceived  by  the  Air  Force,  the  broader 
issue  was  FAA's  alleged  support  of 
civilian  air  carrier  transportation  needs 
and  movements  to  the  detriment  and 
reduction  of  military  training  airspace 
and  the  military  mission.  The  position  of 
the  Air  Force  was  that  this  docket.  ASD 
86-AWA-13  and  "other"  FAA  actions  in 
this  area,  when  taken  together,  would 
have  an  adverse  effect  on  the  Air  Force 
mission. 

The  specific  objections  of  the  Air 
Force  to  ASD  85-AWA-48  were  that  the 
continued  proliferation  of  airways/jet 
routes  in  close  proximity  to  and  along 
the  borders  of  Special  Use  Airspace 
(SUA)  or  Air  Traffic  Control  Assigned 
Airspace  (ATCAA)  do  not  appear  to 
enhance  safety.  With  military  SUA 
already  at  minimal  size  for  safe 
operations,  further  reductions  required 
to  accommodate  an  ongoing  program  of 
establishing  additional  civil  routings 
will  adversely  impact  military  training 
and  reduce  safety. 

The  Air  Force  incorporated  these 
objections  in  a  statement  of  the  larger 
issue  which  it  addressed  in  its 
comments  to  companion  ASD  86-AWA- 
13.  As  stated,  the  realigned  jet  routes 
(this  docket),  in  conjunction  with  the 
establishment  of  a  new  jet  route  (ASD 
86-AWA-13).  and  "other"  actions  have 
the  following  effects: 


(a)  Six  jet  routes  would  lie  and  would 
cross  each  other  within  a  30-nautical- 
mile  wide  corridor  with  SUA  for  military 
operations  to  the  north  and  to  the  south. 
The  Air  Force  said  it  is  difficult  to  see 
how  the  six  airways  in  a  30-nautical- 
mile  strip  can  improve  traffic  flow  or 
facilitate  movement  of  more  aircraft. 

(b)  Recently,  military  airspace  was 
reduced  to  accommodate  additional  and 
new  arrival/departure  routes  to/from 
Phoenix.  AZ.  The  Air  Force  said  it  could 
not  tolerate  continued  imposition  of  new 
jet  routes,  airways,  and  arrival/ 
departure  routes  solely  to  facilitate  air 
carrier  movements  and  flow  at  the 
expense  of  Department  of  Defense 
(DOD)  missions. 

(c)  The  stated  FAA  objective  in  the 
interrelated  proposals  is  reduced 
coordination  and  controller  workload. 
These  seemed  to  have  assumed  top 
priority  in  developing  these  airspace 
actions.  An  area  such  as  this  with  its 
volume  of  traffic  and  problems  must  be 
manned  to  safely  and  efficiently 
accommodate  all  missions,  military  and 
civil,  without  reduction  in  service  to  any 
airspace  user.  This  is  the  intent  of  the 
Federal  Aviation  Act  of  1958. 

Navy  Objections.  Like  those  of  the  Air 
Force,  the  Navy's  objections  to  the 
realignment  of  jet  routes  also  applied  to 
ASD  86-AWA-13  and  other  alleged 
associated  actions.  Also,  like  the  Air 
Force,  the  Navy  set  their  objections  in  a 
larger  frame  of  reference  which  it 
described  as  the  continued  erosion  of 
the  military's  SUA.  The  Navy's 
objection  to  this  docket,  on  five  separate 
points,  were  as  follows: 

(a)  The  realignment  proposal  is  only 
one  part  of  four  separate  actions  either 
being  proposed  or  considered  for 
separate  proposals  to  support  one 
action,  the  Arlin  arrival  into  Phoenix 
Sky  Harbor  Airport.  The  other  three 
proposals  are — 

(1)  The  establishment  of  a  new  jet 
route  (ASD  86-AWA-13); 

(2)  Amending  the  Yuma  SUA  to 
provide  a  buffer  zone  around  the  Arlin 
arrival;  and 

(3)  Establishment  of  another  jet  route 
that  will  impact  not  only  the  Yuma  SUA 
but  also  R-2507  plus  the  various  Military 
Operations  Areas  (MOA)/ATCAA'8 
surrounding  these  areas. 

(b)  If  all  four  actions  are  implemented, 
the  Navy  fails  to  see  how  it  will  promote 
safety  since  lateral  separation  between 
the  SUA  and  the  Arlin  arrival  are  the 
absolute  minimum  required  for  spacing 
for  en  route  traffic.  Nowhere  in  any  of 
the  proposals  is  separation  for 
maneuvering  traffic  addressed. 

(c)  The  Navy  fails  to  see  how  the 
realignment  actions  will  permit  more 
efficient  use  of  the  airspace  unless  it 


means  putting  more  aircraft  in  the  same 
amount  of  airspace  at  the  same  time. 
This  proposal,  combined  with  the  other 
three,  will  probably  be  more  efficient  if 
it  means  saving  money  and  time  for  the 
commercial  air  carriers  at  the  expense 
of  the  military's  loss  of  airspace. 

(d)  The  Navy  fails  to  see  how  the 
proposal  will  allow  more  flexibility  for 
military  operations,  as  stated  in  the 
proposal.  If  the  proposal  is  combined 
with  the  other  actions,  the  Navy 
visualizes  a  severe  limitation  to  the 
flexibility  for  military  operations  due  to 
the  alterations  of  the  Yuma  SUA. 

(e)  The  Navy  does  not  see  how  it 
could  object  to  this  proposal  if  it  were  a 
stand-alone  action.  However,  the 
proposal's  innocence  is  quite  deceiving 
in  that  it  is  only  one  of  four  parts  of  the 
entire  picture. 

Discussion  of  Comments 

Upon  examination  of  the  objections 
and  ASD  85-AWA-48.  the  FAA  has 
determined  that  there  are  no  adverse 
impacts  to — 

(a)  The  military  mission,  either  Air 
Force  or  Navy; 

(b)  Military  training  missions;  or 

(c)  Aviation  safety. 

Contrary  to  allegations  of  effects  on 
and  to  military  operations,  the 
realignment  of  jet  routes  imposes  no 
change  whatsoever  on  any  SUA  in  the 
area,  whether  MOA's  ATCAA's  or 
restricted  areas.  The  realignment  and 
the  resultant  use  of  Jet  Routes  J-4. 1-104, 
J-169.  )-50  are  not  dependent  upon  a 
reconfiguration  of  SUA.  They  can 
function  and  can  be  independent  of  any 
SUA  actions. 

Also,  the  FAA  cannot  agree  on  the 
alleged  larger  issue;  i.e.,  that  the 
negative  effects  result  collectively  from 
this  docket,  ASD  86-AWA-13  and  other 
SUA  actions.  ASD  88-AWA-13 
establishes  Jet  Route  J-212  between 
Stanfield.  AZ  and  Palm  Springs.  CA. 
That  route,  of  itself,  or  in  conjunction 
with  other  actions  has  no  direct  or 
indirect  effects  on  SUA  or  military 
activity  in  the  area. 

The  FAA  believes  that  since  the  jet 
route  actions  have  no  bearing  on  SUA, 
discussion  of  SUA  actions  in  the 
southwestern  Arizona  and  southeastern 
California  area  is  inappropriate. 
However,  since  the  Air  Force  and  Navy 
make  SUA  considerations  an 
inseparable  factor  in  their  stated 
position,  the  following  is  provided 

SUA  actions  in  this  or  any  other  area 
of  the  United  States,  including 
reconfigurations,  are  initiated  under 
authority  of  the  Federal  Aviation  Act  of 
1958.  as  amended,  and  executed  under 
implementing  FAA  policies  and 
procedures.  'These  policies  and 


procedures  require  full  and  complete 
coordination  with  the  Department  of 
Defense  prior  to  implementation.  Such 
coordination  did  occur  and  is  now 
occurring  with  respect  to  SUA  areas  in 
the  vicinity  of  the  realigned  and 
established  jet  routes.  The  following 
recaps  major  coordinative  efforts  thus 
far: 

(a)  On  August  7. 1985,  negotiations 
were  initiated  with  Luke  AFB 
concerning  airspace  designation. 

(b)  Constructive  negotiations  resulted 
in  both  parties  (FAA/DOD)  agreeing 
that  a  revision  of  the  existing  MOA/ 
ATCAA  airspace  would  be  a  benefit  to 
both  organizations. 

(c)  On  November  6, 1985,  FAA's 
Western  Pacific  Region  sent  to  FAA 
Headquarters  a  proposal  to  redefine  the 
Bagdad  I  MOA,  Gladden  I  MOA,  and 
establish  a  new  Drake  MOA  requesting 
an  effective  date  of  May  8, 1986. 

(d)  On  January  22, 1986,  the  Western 
Pacific  Region  requested  cancellation  of 
the  establishment  of  the  Drake  MOA  per 
the  Air  Force  request. 

(e)  On  February  12, 1986,  the  Bagdad  I 
and  Gladden  I  MOA  proposals  were 
sent  to  the  FAA  Headquarters  to  change 
the  affected  aeronautical  charts  to  be 
effective  May  8, 1986. 

(f)  The  Western  Pacific  Region  is 
presently  looking  at  two  airspace 
actions  that  will  alter  SUA  in  the  Yuma 
area — 

(1)  Realignment  of  Arlin  arrival  route 
to  Phoenix.  The  realigned  route  would 
cause  an  approximate  2%-mile 
reduction  in  the  northern  parts  of  R- 
2306B  and  R-2308A. 

(2)  Establishment  of  a  direct  jet  route 
between  the  Thermal  and  Gila  Bend 
VORTAC's.  The  proposed  route  would 
go  directly  through  the  center  of  the 
Yuma  restricted  areas  but  the  route 
would  not  be  available  during  daylight 
hours.  At  this  time,  the  FAA  emphasizes 
these  arrival  and  jet  routes  have  not  yet 
been  proposed  for  public  comment.  In 
accordance  with  all  FAA  actions  under 
the  Federal  Aviation  Act  and 
implementing  policies  and  procedures, 
no  final  action  will  be  taken  unless  and 
until  full  and  complete  coordination  is 
effected  with  the  DOD.  Accordingly,  in 
consideration  of  the  public  law  and 
procedural  requirements,  it  is  premature 
to  claim  negative  adverse  effects  to  the 
military  mission. 

The  Air  Force  and  Navy  also  objected 
on  other  bases;  i.e..  the  proposal — 

(a)  Would  not  improve  traffic  flows  in 
the  area; 

(b)  Would  not  increase  airspace  use 
efficiency; 

(c)  Would  not  allow  the  military  more 
flexibility  for  operations; 
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(d)  Would  not  reduce  coordination 
and  controller  workload  without  an 
intimated  reduction  in  service  to  the 
military  and 

(e)  Would  not  enhance  safety. 

The  FAA  does  not  agree.  The  jet  route 
realignment  and  establishment  actions 
are  the  result  of  analysis  and  study  of 
air  traffic  and  air  traffic  flows  made  by 
the  Los  Angeles  and  Albuquerque  Air 
Route  Traffic  Control  Centers.  FAA 
controllers  designed  the  traffic  flow  to 
optimize  use  of  the  limited  airspace 
available  to  them.  Controller  work  all 
the  traffic,  including  military  traffic 
within  this  airspace.  Scenarios  with  the 
realigned  jet  routes  were  run  on 
simulator  with  a  marked  improvement  in 
traffic  flow  and  a  reduction  of 
communication,  coordination  and 
aircraft  restriction  requirements.  As 
designed  by  ATC  the  realignment 
actions  are  expected  to  serve  as  follows: 

(a)  Realignment  of  }-4  between  San 
Simon  and  Twentynine  Palms  will 
provide  a  westbound  route  which  will 
service  Los  Angeles  International 
Airport. 

(b)  The  realignment  of  J-104  between 
Gila  Bend  and  Twentynine  Palms  will 
provide  a  westbound  route  that  will 
blend  with  the  flow  to  either 
Twentynine  Palms  or  Palm  Springs 
VORTACs. 

(c)  The  realignment  of  J-50  will 
provide  a  route  that  will  ensure  that  en 
route  aircraft  are  well  above  the  arrival 
traffic  at  point  of  crossover. 

(d)  Extension  of  1-169  from  Blythe  to 
Stanfield  will  provide  an  eastbound  jet 
route  that  will  merge  with  J-4  and  J-SO 
at  Stanfield,  bypassing  Gila  Bend. 

(e)  Phoenix  departures  will  be  cleared 
via  either  1-4.  Twentynine  Palms  or  the 
jet  route  to  Palm  Springs,  depending  on 
destination. 

These  actions  are  designed  to  reduce 
greatly  the  complexity  now  encountered 
at  Blythe  by  providing  for  eastbound 
flow  over  Blythe  and  moving  the 
westbound  traffic  to  the  north.  The  FAA 
believes  these  efforts  will  make  a 
substantial  contribution  to  the  more 
efficient  flow  of  the  heavy  traffic  now 
experienced  in  the  area.  An  increased 
efficiency  of  traffic  flow  is  also  expected 
to  result  in  a  decrease  in  controller 
workload.  The  FAA  also  befieves  that 
the  military  will  be  a  major  beneficiary. 
With  an  improved  traffic  How.  it  is 
expected  that  military  traffic  will  be 
expedited  to  and  from  areas  of 
operation,  in  addition,  in  consideration 
of  the  improved  flow  and  organization 
of  both  en  route  and  terminal  traffic  in  a 
high  density  traffic  area,  the  improved 
traffic  now  environment  is  expected  to 
be  an  enhancement  to  overall  aviation 
safety. 


In  summary,  jet  route  realignment 
actions  are  expected  to  improve  ATC 
services  to  all  users  without  restricting 
the  military.  SUA  and  other  procedural 
actions  which  the  military  maintains 
cannot  be  disassociated  from  jet  route 
realignment  are  and  will  continue  to  be 
coordinated  hilly  with  the  DOD  prior  to 
implementation. 

in  consideration  of  the  above,  the 
FAA  has  determined  that  the  effective 
date  of  ASD  85-AWA-48  should  be 
changed  to  August  28, 1966. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— <1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  75 

Aviation  safety,  Jet  routes. 
AdoptioD  of  the  CorrectioD 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  86-9013.  as  published  in  the 
Federal  Register  on  April  23. 1986.  (51 
FR  15310)  is  corrected  by  revising  the 
effective  date  to  August  28. 1986. 

Issued  in  Washington.  DC.  on  June  4, 1986. 
Daniel ).  Peterson. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FR  Doc  86-13563  Filed  6-16-86-8:45  amj 
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14  CFR  Part  105 

[Dockat  No.  24873;  AdmL  105-9] 

Requiremento  for  Parachute  Jumps  in 
Terminal  Control  Areas  and  Reporting 
Altitudes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


summary:  This  action  establishes  the 
requirement  to  obtain  an  air  traffic 
control  (ATC)  authorization  for  a 
nonemergency  parachute  jump  in  or  into 
terminal  control  areas  (TCA).  Such 
authorization  is  currently  required  for 


other  categories  of  controlled  airspace 
and  serves  to  prevent  an  uncontrolled 
jump  in  areas  of  heavy  aircraft  traffic.  In 
addition,  this  action  requires  an  aircraft 
operator  and  parachutist,  as 
appropriate,  to  provide  notice  of  altitude 
information  in  terms  of  mean  sea  level 
(MSL).  Currently,  altitudes  are 
sometimes  reported  in  levels  above  the 
ground,  leading  air  traffic  controllers 
and  other  pilots  to  misunderstand  the 
altitude  of  the  jump  relative  to  other 
flight  activity  in  the  area. 
EFFECTIVE  DATE:  July  17,  1986. 
FOB  FURTHER  INFORMATION  CONTACT 
Mr.  Gene  Falsetti.  Airspace  and  Air 
Traffic  Rules  Branch.  Airspace-Rules 
and  Aeronautical  Information  Division, 
Air  Traffic  Operations  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
426-8783. 
SUPPt^MENTARY  INFORMATION: 

History 

Parachute  Jumping  in  Terminal  Control 
Areas 

On  December  27. 1985.  the  FAA 
published  a  notice  of  proposed 
rulemaking  which  proposed  that  an 
aircraft  operator  obtain  an  ATC 
authorization  prior  to  making  a 
nonemergency  parachute  jump  in  or  into 
a  terminal  control  area.  The  same  notice 
proposed  that  parachute  jump  altitude 
information  be  submitted  to  the  FAA  in 
terms  of  mean  sea  level  rather  than 
above  ground  level  (50  FR  52933.  Notice 
85-26). 

With  respect  to  jumping  in  TCA's.  it 
was  explained  in  the  preamble  of  the 
notice  that  the  TCA  Program  does  not 
presently  address  the  problem  of 
separating  TCA  aircraft  traffic  from 
parachute  jumpers  who.  because  of  the 
lack  of  a  requirement  in  Part  105.  may 
jump  in  or  into  TCA  airspace  without 
prior  ATC  authorization.  Presently,  such 
a  requirement  pertains  to  certain  other 
airspace  areas,  namely,  airport  radar 
service  areas,  control  zones,  and 
positive  control  areas.  Although  ATC 
authorization  is  still  required  to  enter  a 
TCA.  once  this  has  been  obtained, 
jumping  in  or  into  a  TCA  may  begin  at 
pilot  or  jumper  prerogative.  This  is 
considered  to  be  operationally 
unacceptable  since  unauthorized, 
uncontrolled  parachute  jumping  is 
incompatible  with  the  nahire  of  TCA 
airspace.  In  TCA  airspace,  ATC 
separation  services  are  meant  to  be 
provided  to  all  airspace  users  to  reduce 
the  probability  of  midair  collisions. 


Altitude  Notice  Information 

It  was  also  explained  in  the  preamble 
to  the  notice  that  currently,  in  addition 
to  authorization,  notice  is  required  for 
jumps  in  all  airspace.  In  all  cases, 
certain  specific  information  is  required 
to  be  submitted  with  the  notice.  One 
item  to  be  included  in  jump  information 
is  the  altitude  in  terms  of  above  ground 
level  (AGL)  at  which  jumping  will  take 
place. 

In  the  notice,  it  was  explained  that  the 
requirement  to  submit  altitude 
information  in  terms  of  AGL  can  creaAe 
the  potential  for  confusion.  Some  pilots 
of  jump  aircraft  have  reported  actual 
operating  altitude  to  ATC  while  in  flight 
in  terms  of  ACL  rather  than  MSL.  It  is 
possible  this  has  occurred  because  of 
the  notice  requirement  which  states  that 
altitude  information  must  be  given  in 
terms  of  AGL.  The  confusion  factor 
could  be  hazardous.  In  the  flight 
environment,  flight  altitudes  are 
expressed  in  terms  of  MSL  Therefore, 
controllers  may  naturally  expect  that 
altitudes  reported  by  jump  aircraft  are 
also  in  terms  of  MSL  The  provision  of 
altitude  information  in  terms  of  AGL  can 
create  the  serious  potential  for  a  midair 
collision  between  parachutists,  the 
aircraft  carrying  parachutists,  and  other 
aircraft  operating  in  the  vicinity. 

Public  Comment 

Four  comments  were  received  in 
response  to  the  proposal.  Respondents 
were  the  Air  Traffic  Control 
Association,  Inc.,  the  Air  Line  Pilots 
Association,  the  Port  Authority  of  New 
York,  and  the  Air  Transport 
Association. 

Three  of  the  four  commenters 
endorsed  the  proposal  without  change 
or  qualification.  The  Air  Line  Pilots 
Association  concurred  and  went  further 
by  saying  that  the  rule  should  be 
expanded  to  require  ATC  authorization 
for  parachute  jumps  in  or  into  an  airport 
traffic  area.  Expansion  of  the  rule  to 
apply  to  airport  traffic  areas  is  not 
within  the  scope  of  this  rulemaking 
action.  If  any  future  consideration  were 
to  be  given  in  this  area,  it  would  be 
preceded  by  public  notice. 

This  action  entails  a  substitution  of 
terms  in  an  existing  notice  requirement 
and  application  of  an  ATC  authorization 
requirement  to  make  a  nonemergency 
jump  in  a  TCA.  Little  or  no  impact  is 
seen  regarding  the  change  in  notice 
terms  since  no  new  requirement  is 
imposed  and  since  the  substitution  of 
terms  is  seen  as  making  no  greater 
economic  energy,  cost,  or  reporting 
demand  on  parachutists.  The  ATC 


authorization  requirement  is  also  seen 
as  having  minimal  impact.  This 
provision  applies  to  a  limited  amount  of 
nonemergency  sport  parachutist 
operations.  There  are  presently  23 
TCA's  in  the  country  with  no  current 
plans  for  increasing  their  number. 
Within  the  TCA's  there  are  relatively 
few  published  parachute  jumping  areas, 
usually  two  or  less  in  each  TCA.  The 
areas  that  are  published  are  generally 
located  away  from  the  primary  airport 
and  from  primary  arrival  and  departure 
routes.  In  addition,  the  rule  would  make 
no  change  to  the  requirement  that  ATC 
authorization  be  obtained  before  entry 
into  a  TCA.  It  would  only  require  that 
an  ATC  authorization  be  obtained 
before  jumping  begins.  The  rule  would 
help  maintain  the  integrity  of  the  TCA 
by  ensuring  that  parachute  operations 
are  conducted  free  of  traffic  conflicts 
and  are  safely  integrated  into  a  positive 
separation  environment  that  includes  all 
other  airspace  activity.  A  regulatory 
evaluaton  of  this  proposal  has  been 
placed  in  the  docket. 

For  the  reasons  set  forth  in  the 
preamble  to  this  rule,  the  FAA  has 
determined  that  this  document  involves 
a  regulation  which  is  (1)  not  major  under 
Executive  Order  12291,  and  (2)  not 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  I  certify  that 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
copy  of  the  regulatory  evaluation 
prepared  for  this  action  may  be 
obtained  by  contacting  the  person 
identified  above  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  105 

Parachuting,  Air  Traffic  control. 

The  Amendment 

PART  105-(AMENDEO] 

Accordingly,  Part  105,  Subpart  A  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  105),  is  amended  as  follows: 

1.  "The  authority  citation  for  Part  105  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354.  and  1421:  49 
U.S.C.  106(g)  (Revised  Pub.  L  97-449,  fanuary 
12. 1983). 

2.  By  revising  the  title  of  §  105.21  to 
read  as  follows: 

S  10S.21    Jump*  Into  or  WHtiin  Posmva 
Control  Area*  and  Terminal  Control  Areas 

3.  In  §  105.21,  paragraph  (a)  is  revised 
to  read  as  follows: 


§  105.21    Jumps  Into  or  Wlttiin  Positive 
Control  Araas  and  Terminal  Control  Araas 
(a)  No  person  may  make  a  parachute 
jump,  and  no  pilot  in  command  of  an 
aircraft  may  allow  a  parachute  jump  to 
be  made  from  that  aircraft,  in  or  into  a 
positive  control  area  or  terminal  control 
area  without,  or  in  violation  of,  an 
authorization  issued  under  this  section. 
*        *        *        «        * 

4.  In  $  105.25,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  105.25    Information  Required,  and  Notice 
of  Cancellation  or  Postponement  of  Jump 

(a)  *  *  * 

(4)  The  altitudes  above  mean  sea  level 
at  which  jumping  will  take  place. 

***** 

Issued  in  Washington.  D.C.  on  June  9, 1986. . 
Donald  D.  Engen. 

Administrator 

|FR  Doc.  86-13553  Filed  6-16-86;  8:45  am) 

BILUMQ  COOE  M10-1S-M 

FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(DMC-3185] 

John  C.  Anderson;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
former  official  of  Credit  EstabHshing 
Bureau,  a  Detroit-based  credit  repair 
clinic  that  went  out  of  business  in 
February,  1984,  from  falsely  representing 
in  the  future  that  he  can  improve  credit 
records  and  arrange  for  consumers  to 
receive  major  credit  cards. 
date:  Complaint  and  Order  issued  May 
27, 1986.  > 

FOR  FURTHER  INFORMATION  CONTACT. 
FrC/1-500,  Kathleen  V.  Buffon, 
Washington,  D.C.  20580,  (202)  724-1188. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday.  Jan.  9, 1986,  there  was 
published  in  the  Federal  Register,  51  FR 
967,  a  proposed  consent  agreement  with 
analysis  In  the  Matter  of  John  C. 
Anderson,  individually  and  as  a  former 


■  Copies  of  the  Compliant  and  the  Deciiion  and 
Order  are  available  for  the  Commiuion's  Public 
Reference  Branch.  H-13a  6lh  St.  and  Pa.  Ave..  NW„ 
Washington.  DC  205aa 
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partner  trading  and  doing  business  as 
Credit  Establishing  Bureau,  formerly  a 
partnership,  for  the  purpose  of  soliciting 
public  conunent.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  or  order- 
Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart — 
Advertising  Falsely  or  Misleadingly: 
§  13.10  Advertising  falsely  or 
misleadingly.  i  13.15  Business  status, 
advantages,  or  connections:  13.15-30 
Connections  or  arrangements  with 
others;  §  13.70  Fictitious  or  misleading 
guarantee;  §  13.73  Formal  regulatory 
and/or  statutory  requirements;  §  13.205 
Scientific  or  other  relevant  facts. 
Subpart — Collecting,  Assembling. 
Furnishing,  or  Utilizing  Consumer 
Reports:  S  13.382  Collecting,  assembling, 
furnishing,  or  utilizing  consumer  reports; 
13.382-1  Confidentiality,  accuracy, 
relevancy,  and  proper  utilization: 
13.382-l(a)  Fair  Credit  Reporting  Act: 
13.382-5  Formal  regulatory  and/or 
statutory  requirements:  13.382-5(a)  Fair 
Credit  Reporting  Act.  Subpart— 
Corrective  Actions  and/or 
Requirements;  S  13.533  Corrective 
actions  and/or  requirements:  13.533-20 
Disclosures:  13.533-37  Formal  regulatory 
and/or  statutory  requirements:  13.533-45 
Maintain  records.  Subpart— Failing  to 
Comply  with  Affirmative  Statutory 
Requirements:  §  13.1048  Failing  to 
comply  with  affirmative  statutory 
requirements:  13.1048-10  Fair  Credit 
Reporting  Act.  Subpart — 
Misrepresenting  Onself  and  Goods — 
Business  Status.  Advantages  or 
Connections:  §  13.1395  Connections  and 
arrangements  with  others;  §  13.1417 
Financing  activities. 

list  of  Subjects  in  16  CFR  Part  13 

Credit  improvement  services.  Trade 
practices. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 

applies  sec  5.  38  Stat.  7ia  as  amended;  IS 

U.S.Q  45) 

£mily  H.  Rock. 

Secretary. 

|FR  Doc.  86-13599  Filed  6-16-86;  8:45  am| 

BILLmC  COOC  (TSO-OI-M 


16CFnPart13 

(DktC-318«l 

Peter  S.  Everts;  Prohibited  Trade 
Practices,  and  Afflmuitlve,  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
former  official  of  Credit  Establishing 
Bureau,  a  Detroit-based  credit  repair 
clinic  that  went  out  of  business  in 
February.  1984.  from  falsely  representing 
in  the  future  that  he  can  improve  credit 
records  and  arrange  for  consumers  to 
receive  major  credit  cards. 
DATE  Complaint  and  Order  issued  May 
27. 1986. » 

FOR  FURTHER  INFORMATION  CONTACT: 
FTC/I-500.  Kathleen  V.  Buffon, 
Washington.  DC  20580  (202)  724-1186. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday.  Jan.  9, 1988.  there  was 
published  in  the  Federal  Register.  51  FR 
967.  a  proposed  consent  agreement  with 
analysis  In  the  Matter  of  Peter  S,  Everts, 
individually  and  as  a  former  partner 
trading  and  doing  business  as  Credit 
Establishing  Bureau,  formerly  a 
partnership,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart— 
Advertising  Falsely  or  Misleadingly; 
§  13.10  Advertising  falsely  or 
misleadingly;  i  13.15  Business  status, 
advantages,  or  connections;  13.15-30 
Connections  or  arrangements  with 
others;  §  13.70  Fictitious  or  misleading 
guarantee;  S  13.73  Formal  regulatory 
and/or  statutory  requirements;  S  13.205 
Scientific  or  other  relevant  facts. 
Subpart — Collecting.  Assembling. 
Furnishing,  or  Utilizing  Consumer 
Reports:  §  13.382  Collecting,  asembling. 


furnishing,  or  utilizing  consumer  reports: 
13.382-1  Confidentiality,  accuracy, 
relevancy,  and  proper  utilization: 
13.382-l(a)  Fair  Credit  Reporting  Act; 
13.382-5  Formal  regulatory  and/or 
statutory  requirements;  13.382-5{a)  Fair 
Credit  Reporting  Act.  Subpart — 
Corrective  Action  and/or  Requirements: 
§  13.533  Corrective  actions  and/or 
requirements;  13.533-20  Disclosures: 
13.533-37  Formal  regulatory  and/or 
statutory  requirements;  13.533-45 
Maintain  records.  Subpart — Failing  to 
Comply  with  Affirmative  Statutory 
Requirements;  §  13.1048  Failing  to 
comply  with  affirmative  statutory 
requirements:  13.1048-10  Fair  Credit 
Reporting  Act.  Subpart — 
Misrepresenting  Oneself  and  Goods — 
Business  Status.  Advantages  or 
Connections;  S  13.1395  Connections  and 
arrangements  with  others;  S  13.1417 
Financing  activities. 

List  of  Subjects  in  16  CFR  Part  13 

Credit  improvement  services.  Trade 
practices. 

(Sec  6.  38  Stat.  721: 15  U.S.C.  46.  Interprets  or 
applies  sec.  5.  38  Stat.  71ft  as  amended:  15 
U.S.C.  45.) 
Emily  H.  Rock. 
Secretary. 
(FR  Doc.  86-13580  Filed  6-16-B8:  ft45  am) 

BILLING  CODE  e7S(M>1-M 


16  CFR  Part  13 
[DM.  C-3187] 

Victor  J.  Haklni;  Prohibited  Trade 
Practices,  and  Affirmative  Correcthr* 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibitirig. 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
former  official  of  Credit  Establishing 
Bureau,  a  Detroit-based  credit  repair 
clinic  that  went  out  of  business  in 
February.  1984,  from  falsely  representing 
in  the  future  that  he  can  improve  credit 
records  and  arrange  for  consumers  to 
receive  major  credit  cards. 
DATE:  Complaint  and  Order  issued  May 
27.1986.' 

FOR  FURTHER  INFORMATION  CONTACT 
FTC/I-50a  Kathleen  V.  Buffon. 
Washington,  D.C  2058a  (202)  724-1186. 


■  Copies  of  the  Complaint  and  the  Deciuon  and 
Order  are  available  from  the  ComraiMion'8  Public 
Reference  Branch.  H-13a  6th  St.  and  Pa.  Ave.,  NW.. 
Washington.  DC  20580. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission!  Public 
Reference  Branch.  H-130.  6th  St.  and  Pa.  Ave..  NW., 
Washington,  DC  20580. 
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SUPPLEMENTARY  INFORMATION:  On 

Thursday,  Jan.  9. 1986.  there  was 
published  in  the  Federal  Register,  51  FR 
967,  a  proposed  consent  agreement  with 
analysis  In  the  Matter  of  Victor  ). 
l-Iakim.  individually  and  as  a  former 
partner  trading  and  doing  business  as 
Credit  Establishing  Bureau,  formerly  a 
partnership,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart— 
Advertising  Falsely  or  Misleadingly: 
§  13.10  Advertising  falsely  or 
misleadingly;  §  1315  Business  status, 
advantages,  or  connections;  13.15-30 
Connections  or  arrangements  with 
others;  §  13.70  Fictitious  or  misleading 
guarantee:  §  13.73  Formal  regulatory 
and/or  statutory  requirements;  S  13.205 
Scientific  or  other  relevant  facts. 
Subpart — Collecting.  Assembling. 
Furnishing,  or  Utilizing  Consumer 
Reports;  S  13.382  Collecting,  assembling, 
furnishing,  or  utilizing  consumer  reports; 
13.382-1  Confidentiality,  accuracy, 
relevancy,  and  proper  utilization; 
13.382-l{a)  Fair  Credit  Reporting  Act; 
13.382-5  Formal  regulatory  and/or 
statutory  requirements:  13.382-5(a)  Fair 
Credit  Reporting  Act.  Subpart — 
Corrective  Actions  and/or 
Requirements:  8  13.533  Corrective 
actions  and/or  requirements;  13.533-20 
Disclosures;  13.533-37  Formal  regulatory 
and/or  statutory  requirements:  13.533-45 
Maintain  records.  Subpart — Failing  to 
Comply  with  Affirmative  Statutory 
Requirements:  §  13.1048  Failing  to 
comply  with  affirmative  statutory 
requirements;  13.1048-10  Fair  Credit 
Reporting  Act.  Subpart — 
Misrepresenting  Oneself  and  Goods — 
Business  Status.  Advantages  or 
Connections:  f  13.1395  Connections  and 
arrangements  with  others:  5  13.1417 
Financing  activities. 

List  of  Subjects  in  16  CFR  Part  13 

Credit  improvement  services.  Trade 
practices. 


(Sec.  6.  38  Stat.  721: 15  U.S.C.  46.  Interprets  or 

applies  sec.  5.  38  Stat.  719.  as  amended:  15 

U.S.C.  45.) 

Emily  H.  Rock. 

Secretary. 

[FR  Doc.  86-13600  Filed  6-16-86:  8:45  am) 

BILLMO  COOC  trsO-OI-M 

16  CFR  Part  13 
(DkLC-31881 

James  F.  Hemdon,  Jr.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
former  official  of  Credit  Establishing 
Bureau,  a  Detroit-based  credit  repair 
clinic  that  went  out  of  business  in 
February.  1984.  from  falsely  representing 
in  the  future  that  he  can  improve  credit 
records  and  arrange  for  consumers  to 
receive  major  credit  cards. 
DATE:  Complaint  and  Order  issued  May 
27. 1986.  > 
FOR  FURTHER  INFORMATION  CONTACT: 

FrC/I-500.  Kathleen  V.  Buffon. 
Washington.  D.C.  20580.  (202)  724-1186. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday.  Jan.  9. 1986,  there  was 
published  in  the  Federal  Register.  51  FR 
967.  a  proposed  consent  agreement  with 
analysis  In  the  Matter  of  James  F. 
Hemdon,  Jr.,  individually  and  as  a 
former  partner  trading  and  doing 
business  as  Credit  Establishing  Bureau, 
formerly  a  partnership,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Advertising  Falsely  or  Misleadingly 
§  13.10  Advertising  falsely  or 
misleadingly:  S  13.15  Business  status. 


■  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  St.  and  Pa.  Awe..  NW.. 
Washington.  DC  2068a 


advantages,  or  connections;  S  13.15-30 
Connections  or  arrangements  with 
others;  §  13.70  Fictitious  or  misleading 
guarantee;  §  13.73  Formal  regulatory 
and/or  statutory  requirements;  S  13.205 
Scientific  or  other  relevent  facts. 
Subpart — Collecting,  Assembling. 
Furnishing,  or  Utilizing  Consumer 
Reports;  S  13.382  Collecting,  assembling, 
furnishing,  or  utilizing  consumer  reports: 
13.382-1  Confidentiality,  acciu^cy, 
relevancy,  and  proper  utilization; 
13.382-l(a)  Fair  Credit  Reporting  Act; 
13.382-5  Formal  regulatory  and/or 
statutory  requirements;  13.382-5{a)  Fair 
Credit  Reporting  Act.  Subpart — 
Corrective  Actions  and/or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements;  13.533-20 
Disclosures;  13.533-37  Formal  regulatory 
and/or  statutory  requirements;  13.533-45 
Maintain  records.  Subpart — Failing  to 
Comply  with  Affirmative  Statutory 
Requirements:  §  13.1048  Failing  to 
comply  with  affirmative  statutory 
requirements:  13.1048-10  Fair  Credit 
Reporting  Act.  Subpart — 
Misrepresenting  Oneself  and  Goods — 
Business  Status,  Advantages  or 
Connections:  5  13.1395  Connections  and 
arrangements  with  others;  §  13.1417 
Financing  activities. 

List  of  Subjects  in  16  CFR  Part  13 

Credit  improvement  services.  Trade 
practices. 

(Sec.  6.  38  Stat.  721: 15  U.S.C.  48.  Interprets  or 

applies  sec.  5,  38  Stat.  71ft  as  amended.  15 

U.S.C  45) 

Emily  H.  Rock. 

Secretary. 

|FR  Doc.  86-13601  Filed  6-16-88;  8:45  amj 

BtLLMQ  COOC  (TSO-Ot-M 


16  CFR  Part  13 

(DM.C-31S9] 

Steven  M.  HuN;  Prohibited  Trade 
Practices,  and  Affirmative  Correcthre 
Actions 

AGENCY:  Federal  Trade  Commissioru 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
former  o^icial  of  Credit  Establishinjg 
Bureau,  a  Detroit-based  credit  repair 
clinic  that  went  out  of  business  in 
February.  1984.  from  falsely  representing 
in  the  future  that  he  can  improve  credit 
records  and  arrange  for  consumers  to 
receive  major  credit  cards.  Additionally. 
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respondent,  as  a  company  founder,  is 
required  to  provide  consumer  redress  in 
the  form  of  a  six-week  consumer 
education  program  directed  at  people 
with  credit  problems  similar  to  those  of 
the  company's  clients. 
date:  Complaint  and  Order  issued  May 

27. 1986.  • 

FOR  RJHTHER  WFOfWIATWM  CONTACT: 

FTC/1-500.  Kathleen  V.  Buffon. 
Washington.  D.C.  20580.  (202)  724-118a 

SUPPLEMENTARY  INFORMATION:  On 

Thursday.  Jan.  9. 1986  there  was 
published  in  the  Federal  Register.  51  FR 
967,  a  proposed  consent  agreement  with 
analysis  In  the  Matter  of  Steven  M.  Hull, 
individually  and  as  a  former  partner 
trading  and  doing  business  as  Credit 
Establishing  Bureau,  formerly  a 
partnership,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  .were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart— 
Advertising  Falsely  or  Misleadingly: 
S  13.10  Advertising  falsely  or 
misleadingly.  S  13.15  Business  status, 
advantages,  or  connections;  13.15-30 
Connections  or  arrangements  with 
others;  9  13.70  Fictitious  or  misleading 
guarantee;  S  1373  Formal  regulatory 
and/or  statutory  requirements;  S  13.205 
Scientific  or  other  relevant  facts. 
Subpart— Collecting.  Assembling, 
Furnishing,  or  Utilizing  Consumer 
Reports:  i  13.382  Collecting,  assembling, 
furnishing,  or  utilizing  consumer  reports; 
13.382-1  Confidentiality,  accuracy, 
relevancy,  and  proper  utilization; 
13.382-l(a)  Fair  Credit  Reporting  Act; 
13.382-5  Formal  regulatory  and/or 
statutory  requirements;  13.382-5(a)  Fair 
Credit  Reporting  Act.  Subpart— 
Corrective  Actions  and/or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements;  13.533-20 
Disclosures;  13.533-37  Formal  regulatory 
and/or  statutory  requirements;  13.533-45 
Maintain  records.  Subpart — Failing  to 
Comply  with  Affirmative  Statutory 


Requirements:  1 13.1048  Failing  to 
comply  with  affirmative  statutory 
requirements;  13.1048-10  Fair  Credit 
Reporting  Act.  Subpart — 
Misrepresenting  Oneself  and  Goods- 
Business  Status,  Advantages  or 
Connections:  §  13.1395  Connections  and 
arrangements  with  others;  S  13.1417 
Financing  activities. 

List  of  Subjects  in  16  CFR  Part  13 

Credit  improvement  services.  Trade 
practices. 

(Sec  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec  5,  38  Stat.  719.  as  amended;  15 
U.S.C.  45) 
Emily  H.  Rock. 
Secretary. 
|FR  Doc.  88-13802  Filed  6-16-86;  8:45  am) 

BHiJNQ  COOC  •7S0-01-M 


16  CFR  Part  13 

(Dkt  C-3190] 


George  Tannous;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order.  


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
former  official  of  Credit  Establishing 
Bureau,  a  Detroit-based  credit  repair 
clinic  that  went  out  of  business  in 
February,  1984,  from  falsely  representing 
in  the  future  that  he  can  improve  credit 
records  and  arrange  for  consumers  to 
receive  major  credit  cards.  Additionally, 
respondent  as  a  company  founder,  is 
required  to  provide  consumer  redress  in 
the  form  of  a  six-week  consumer 
education  program  directed  at  people 
with  credit  problems  similar  to  those  of 
the  company's  clients. 
date:  Complaint  and  Order  issued  May 
27.1986.'. 

FOR  FURTHER  INFORMATION  CONTACT. 
FrC/1-500,  Kathleen  V.  Buffon. 
Washington,  D.C.  20580  (202)  724-118a 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  Jan.  9, 1988,  there  was 
published  in  the  Federal  Register.  51  FR 
967,  a  proposed  consent  agreement  with 
analysis  In  the  Matter  of  George 
Tannous.  individually  and  as  a  former 
partner  trading  and  doing  business  as 


'  Ccpiei  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  8th  St.  and  Pa.  Ave..  NW.. 
Wushington.  DC  20S80. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commissions  Public 
Reference  Branch.  H-13a  6th  SL  and  Pa.  Ave..  NW 
Washington.  DC  2058a 


Credit  Establishing  Bureau,  formerly  a 
partnership,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestion  or  objections 
regarding  the  proposed  form  of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Advertising  Falsely  or  Misleadingly: 
5  13.10  Advertising  falsely  or 
misleadingly;  S  13.15  Business  status, 
advantages,  or  connections;  13.15-30 
Connections  or  arrangements  with 
others;  9  13.70  Fictitious  or  misleading 
guarantee;  S  1373  Formal  regulatory 
and/or  statutory  requirements;  §  13.205 
Scientific  or  other  relevant  facts. 
Subpart— Collecting,  Assembling. 
Furnishing,  or  Utilizing  Consumer 
Reports:  §  13.382  Collecting,  assembling, 
furnishing,  or  utilizing  consumer  reports; 
13.382-1  Confidentiality,  accuracy, 
relevancy,  and  proper  utilization; 
13.382-l(a)  Fair  Credit  Reporting  Act; 
13.382-5  Formal  regulatory  and/or 
statutory  requirements;  13.382-5(a)  Fair 
Credit  Reporting  Act.  Subpart— 
Corrective  Actions  and/or 
Requirements:  S  13.533  Corrective 
actions  and/or  requirements;  13.533-20 
Disclosures;  13.533-37  Formal  regulatory 
and/or  statutory  requirements;  13.533-45 
Maintain  records.  Subpart— Failing  to 
Comply  with  Affirmative  Statutory 
Requirements;  S  13.1048  Failing  to 
comply  with  affirmative  statutory 
requirements;  13.1048-10  Fair  Credit 
Reporting  Act.  Subpart— 
Misrepresenting  Oneself  and  Goods- 
Business  Status,  Advantages  or 
Connections:  i  13.1395  Connections  and 
arrangements  with  others;  S  13.1417 
Financing  activities. 

Ust  of  Subjecte  In  16  CFR  Part  13 

Credit  improvement  services.  Trade 
practices. 

(Sec  6  38  Stat.  721: 15  U.S.C.  46.  Interprets  or 
applies  sec  5.  38  Stat.  719.  as  amended:  15 
U.S.C.  45) 
EmUy  H.  Rock. 
Secretary. 
[FR  Doc  86-13803  Filed  6-16  86:  8:45  am] 

WUJNO  COOC  CTSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 

21  CFR  Part  73 
|DocketNo.84C-0192J 

Listing  of  Color  Additives  for  Coloring 
Contact  Lenses;  Confirmation  of 
Effective  Date 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule;  confirmation  of 
effective  date. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  May  6. 1986,  for  the 
regulation  that  provides  for  the  safe  use 
of  4-|(2,4-dimethylphenyl)azo|-2.4- 
dihydro-5-methyl-2-phenyl-3//-pyrazol- 
3-one  for  coloring  contact  lenses.  This 
action  responds  to  a  petition  filed  by 
Dow  Corning  Ophthalmics,  Inc. 
DATE:  Effective  date  confirmed:  May  6, 
1986. 

FOR  FURTHER  INFORMATION  CONTACr. 
Andrew  D.  Laumbach.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St 
SW.,  Washington,  DC  20204.  202^72- 
5690. 

SUPPLEMENTARY  INFORMATION:  in  a  final 
rule  published  in  the  Federal  Register  of 
April  3, 1986  (51  FR  11430),  FDA 
amended  the  color  additive  regulations 
to  provide  for  the  safe  use  of  4-[(2,4- 
dimethylphenyl)azo]-2,4-dihydro-5- 
methyl-2-phenyi-3/y-pyrazol-3-one  for 
coloring  contact  lenses. 

In  the  final  rule,  FDA  gave  interested 
persons  until  May  5, 1986,  to  file 
objections.  The  agency  received  no 
objections  or  requests  for  a  hearing  on 
the  final  rule.  Therefore,  FDA  has 
concluded  that  the  final  rule  published 
in  the  Federal  Register  of  April  3. 1986, 
for4-|(2,4-dimethylphenyl)azol-2,4- 
dihydro-5-methyl-2-phenyl-3//-pyrazol- 
3-one  should  be  confirmed. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Dnigs. 
Medical  devices. 

PART  73— USTING  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  701,  706, 
52  Stat.  1055-1056  as  amended.  74  Stat. 
399-407  as  amended  (21  VS.C.  371.  376)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drug  (21  CFR 
5.10).  notice  is  given  that  no  objections 
or  requests  for  a  hearing  were  filed  in 
response  to  the  April  3. 1986.  final  rule. 


Accordingly,  the  amendments  adding 
§  73.3122  thereby  became  effective  May 
6. 1986. 

Dated:  June  10. 1986. 
lohn  M.  Taylor. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
|FR  Doc.  13575  Filed  6-16-86:  8:45  am| 

B4LUNQ  CODE  416<M>1-M 


21  CFR  Part  73 

■  Docket  No.  85C-03781 

Phthalocyanine  Green;  Listing  as  a 
Color  Additive  for  Coloring  Contact 
Lenses;  Confirmation  of  Effective  Date 

agency:  Food  and  Drug  Administration. 
action:  Final  rule;  confirmation  of 
effective  date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  May  6. 1986.  for  the 
regulation  that  provides  for  the  safe  use 
of  phthalocyanine  green  for  coloring 
contact  lenses.  This  action  responds  to  a 
petition  filed  by  Optacryl.  Inc. 

date:  Effective  date  confirmed:  May  6, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  J.  Machuga,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a  final 
rule  published  in  the  Federal  Register  of 
April  3. 1986  (51  FR  11432),  FDA 
amended  the  color  additive  regulations 
to  provide  for  the  safe  use  of 
phthalocyanine  green  (Colour  Index 
Pigment  Green  7,  C.I.  No  74260,  CAS 
Reg.  No.  1328-53-6)  for  coloring  contact 
lenses. 

In  the  final  rule,  FDA  gave  interested 
persons  until  May  5, 1986,  to  file 
objections.  The  agency  received  no 
objections  or  requests  for  a  hearing  on 
the  final  rule.  Therefore,  FDA  has 
concluded  that  the  final  rule  published 
in  the  Federal  Register  of  April  3, 1986, 
for  phthalocyanine  green  should  be 
confirmed. 

In  the  final  rule,  the  agency  stated  that 
the  regulation  would  be  effective  on 
May  5, 1986.  That  statement  was  in 
error,  however.  The  regulation  could  not 
become  effective  before  May  6. 1986. 
FDA  corrected  this  error  in  the  Federal 
Register  of  April  14. 1986  (51  FR  12607). 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics.  Drugs. 
Medical  devices. 


PART  73— LISTING  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  701.  706, 
52  Stat.  1055-1056  as  amended.  74  Stat. 
399-407  as  amended  (21  U.S.C.  371.  378)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10).  notice  is  given  that  no 
objections  or  requests  for  a  hearing 
were  filed  in  response  to  the  April  3. 
1986,  final  rule.  Accordingly,  the 
amendments  promulgated  thereby 
became  effective  May  6. 1986. 

Dated:  June  11. 1986. 
John  M.  Taylor, 

Acting  .Associate  Commissioner  for 

Regulatory  Affairs. 

jFR  Doc.  13574  Filed  6-16-86:  8:45  am] 

BIIXINQ  CODE  4ieO-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 

Schedules  of  Controlled  Substances; 
Extension  of  Temporary  Control  of 
3,4-Methylenedloxymethamphetamine 
(MDMA)  In  Schedule  I 

agency:  Drug  Enforcement 

Administration.  Justice. 

action:  Final  rule.  -^' 

summary:  This  final  rule  is  issued  by 
the  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
extend  the  temporary  control  of  3.4- 
methylenedioxymethamphetamine 
(MDMA)  in  Schedule  I  of  the  Controlled 
Substances  Act  (CSA)  (21  U.S.C.  801  et 
seq.).  The  temporary  scheduling  of 
MDMA  is  to  expire  on  July  1. 1986.  This 
notice  will  extend  the  temporary 
scheduling  of  MDMA  for  six  months  or 
until  the  proceedings  initiated  pursuant 
to  21  U.S.C.  811(a)  are  concluded, 
whichever  comes  first. 
EFFECTIVE  DATE:  July  1.  1986. 
FOR  FURTHER  INFORMATION  CONTACT! 
Howard  McClain,  jr..  Chief,  Drug 
Control  Section.  Drug  Enforcement 
Administration.  Washington.  DC  20537. 
Telephone:  (202)  633-1366. 
SUPPlfMENTARY  INFORMATION: 

List  of  Subiects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

On  July  27. 1984,  in  a  Federal  Register 
notice  (49  FR  30210-1).  the 
Administrator  of  the  Drug  Enforcement 
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Administration  (DEA)  proposed  to  place 
3.4-melhylenedioxymethamphetainine. 
commonly  known  as  MDMA,  into 
Schedule  I  of  the  Controlled  Substances 
Act  (CSA)  pursuant  to  the  scheduling 
provisions  of  21  U.S.C.  811(a).  Several 
interested  individuals  raised  objections 
to  the  scheduling  of  MDMA  and 
requested  a  hearing  in  this  matter. 
TherKfore.  on  December  31. 1984.  in  a 
Federal  Register  notice  (49  PR  50732-3). 
the  DEA  Administrator  announced  that 
a  hearing  would  be  convened  before 
Administrative  Law  Judge  Francis  L. 
Young  regarding  the  scheduling  of 
MDMA.  The  outcome  of  the  proceedings 
initiated  pursuant  to  21  U.S.C  811(a) 
with  regard  to  MDMA  is  still  pending. 

Notwithstanding  the  above 
proceedings,  the  Administrator  found, 
based  on  the  evidence  before  him.  that 
placement  of  MDMA  into  Schedule  1  on 
a  temporary  basis  was  necessary  to 
avoid  an  imminent  hazard  to  the  public 
safety.  The  clandestine  production, 
distribution  and  abuse  of  MDMA  was 
escalating,  injuries  were  reported  and 
new  information  concerning  MDMA's 
potential  neurotoxicity  was  discovered. 
Based  on  this  information,  on  May  31. 
1985.  the  DEA  Administrator  issued  a 
final  rule  in  the  Federal  Register  (50  FR 
23118-20)  amending  21  CFR  1308.n(g)  to 
temporarily  place  MDMA  into  Schedule 
I  of  the  Controlled  Substances  Act 
pursuant  to  the  emergency  scheduling 
provisions  of  21  U.S.C.  811(h).  This 
action  became  effective  on  July  1, 1985. 
This  emergency  scheduling  action  in  no 
way  interfered  with  the  hearing  in 
progress  regarding  the  permanent 
scheduhng  of  MDMA. 

Section  201(h)  of  the  CSA  (21  U.S.C. 
811(h)(2))  provides  that  the  emergency 
scheduling  of  a  substance  expires  at  the 
end  of  one  year  from  the  effective  date 
of  the  order.  However,  if  a  rulemaking 
proceeding  to  schedule  the  substance 
has  been  initiated  pursuant  to  section 
201(a)(1)  of  the  CSA  (21  U.S.C. 
811(a)(1)).  the  temporary  scheduling  may 
be  extended  for  up  to  six  months.  A 
rulemaking  proceeding  to  schedule 
MDMA  has  been  initiated  pursuant  to  21 
U.S.C.  811(a)  and  is  currently  in 
progress.  Thus,  the  temporary 
scheduling  of  MDMA,  which  is  due  to 
expire  on  July  1. 1986.  will  be  extended 
until  January  1, 1987,  or  until  the  date  on 
which  a  final  rule,  published  as  a  result 
of  the  formal  rulemaking  proceeding,  is 
effective,  whichever  comes  first. 

Pursuant  to  21  U.S.C  811(h)(2)  and 
since  proceedings  have  been  initiated, 
and  not  yet  concluded,  in  accordance 
with  21  U.S.C.  811(a)(1)  to  schedule 
MDMA,  the  Administrator  hereby 
orders  that  the  temporary  scheduling  of 


MDMA  be  extended  to  January  1. 1987 
or  until  the  conclusion  of  the  rulemaking 
proceeding,  whichever  occurs  first. 

Pursuant  to  Title  5,  United  States 
Code,  section  805(b),  the  Administrator 
certifies  that  the  extended  scheduling  of 
MDMA  in  Schedule  I  of  the  Controlled 
Substances  Act  will  have  no  impact 
upon  small  businesses  or  other  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act 
(Pub.  L  95-354).  The  substance,  MDMA, 
has  no  recognized  or  licensed 
manufacturer  in  the  United  States. 

It  has  been  determined  that  the 
extension  of  the  temporary  placement  of 
MDMA  in  Schedule  I  of  the  CSA  under 
the  emergency  scheduling  provision  is  a 
statutory  exception  to  the  requirements 
of  Executive  Order  12291  (46  FR  13193). 

|ohn  C.  Lavm, 

Administrator.  Drug  Enforcement 
Administration. 

Dated:  June  12. 1986. 
|FR  Doc.  86-13852  Filed  6-16-86;  8:45  am) 

MLUNQ  COOE  4410-0»-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

( MM  Docket  No.  89-465;  RM-4258,  RM- 
4316,  RM-45461 

Radio  Broadcasting  Services; 
Browervllle  and  Breezy  Point,  MN  et  al. 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington.  DC.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

47  CFR  Part  73  is  amended  as  follows: 

1.  The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  47  U.S.C.  154,  303. 

2.  Section  73.202(b)  is  amended  under 
Minnesota  by  adding  Browerville. 
Channel  259A  and  revising  the  other 
entrees  to  read  as  follows: 


summary:  This  document  allocates 
Channel  259A.to  Browerville,  MN, 
Channel  227  to  Nisswa,  MN,  substitutes 
Channel  282C2  for  Channel  237A  at 
Breezy  Point,  MN,  and  modifies  the 
permit  of  Station  KLKS  to  specify 
Channel  282C2,  and  reallocates  Channel 
261A  from  Nisswa.  MN.  to  Pequot  Lakes. 
MN.  to  reflect  actual  usage,  in  response 
to  petitions  filed  by  Midwest  Radio 
Company,  Elden  Stielstra  and  Lakes 
Broadcasting  Company.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  July  16, 1986.  The 
window  period  for  filing  applications  at 
Nisswa  and  Browerville  will  open  on 
July  17, 1986,  and  close  on  August  15, 
1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  83-465, 
adopted  May  22, 1986.  and  released  June 
9. 1986.  The  full  text  of  this  Commission 


§73.202    Table  Of  Allotments 
(b)  *  *  • 

MirvwsoU 

CJunoe* 
No 

•               •               • 

• 

282C2 

259A 

f^ftnnmB 

•               •               • 

■ 

227 

P«quoi  Lakes. 

•               •               • 

• 

261 A 

•               •               ■ 

Ralph  A.  Haller. 

Acting  Chief.  Policy  and  Rules  Division,  Mass 

Media  Bureau. 

[FR  Doc.  86-13521  Filed  6-16-86:  8:45  am) 

BILUNQ  COOC  (TH-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  74-14;  Notice  441 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Protection; 
Improvement  of  Seat  Belt  Assemblies 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule:  response  to  petitions 
for  reconsideration. 

summary:  In  November  1985.  NHTSA 
published  a  final  rule  setting  comfort 
and  convenience  performance 
requirements  for  both  manual  and 
automatic  safety  belt  assemblies 
installed  in  motor  vehicles  with  a  gross 
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vehicle  weight  rating  of  10,000  pounds  or 
less.  This  notice  responds  to  two 
petitions  for  reconsideration  and 
corrects  certain  technical  and 
typographical  errors  in  that  final  rule. 
DATES:  The  amendments  made  by  this 
notice  to  the  text  of  Standard  No.  208 
will  take  effect  on  June  17, 1986. 
Manufacturers  do  not  have  to  comply 
with  the  comfort  and  convenience 
requirements  of  S7.4  until  September  1, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Richard  Strombotne,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590  (202-426-2264). 
SUPPt^MENTARY  INFORMA'HON:  The 

agency  published  a  final  rule  on 
November  6, 1985  (50  FR  46056),  which 
modified  the  comfort  and  convenience 
performance  requirements  in  Standard 
No.  208,  Occupant  Crash  Protection. 
Petitions  for  reconsideration  of  that  final 
rule  were  received  from  Ford  Motor 
Company  (Ford)  and  General  Motors 
Corporation  (CM). 

Webbing  Tension-Relieving  Devices 

Botli  Ford  and  CM  requested 
modification  of  the  requirement  in  S7.4.2 
of  the  final  rule  that  any  belt  slack  that 
can  be  introduced  into  an  automatic 
safety  belt  system  by  means  of  any 
tension-relieving  device  or  design  "shall 
be  cancelled  each  time  the  safety  belt  is 
unbuckled  or  the  adjacent  vehicle  door 
is  opened  except  for  belt  systems  in 
open-body  vehicles  with  no  doors."  Both 
petitioners  said  that  the  language  in  the 
rule  could  be  interpreted  as  requiring 
belt  slack  to  be  cancelled  each  time  a 
safety  belt  is  unbuckled,  whether  or  not 
the  adjacent  door  is  open.  The 
petitioners  also  stated  that  the  language 
in  the  amendment  did  not  reflect  the 
agency's  intent  as  expressed  in  the 
preamble  to  the  final  rule.  They  urged 
the  agency  to  amend  the  requirement  so 
that  belt  slack  in  an  automatic  belt 
system  must  be  cancelled  only  when  the 
adjacent  vehicle  door  is  opened. 

"The  agency's  intent,  as  expressed  in 
the  preamble  (50  FR  46059),  was  that 
belt  slack  in  automatic  belt  systems 
must  be  cancelled  each  time  that  the 
adjacent  vehicle  door  is  opened, 
whether  or  not  the  belt  is  buckled. 
Anticipating  the  adoption  of  a  dynamic 
test  requirement  for  manual  belts,  the 
language  of  the  final  rule  was  also 
intended  to  give  manufacturers 
increased  design  flexibility  by  providing 
them  the  option  of  linking  cancellation 
of  tension-relievers  in  dynamically- 
tested  manual  belt  systems  to,  at  their 
choice,  either  opening  of  the  door  or 


releasing  of  the  belt.  Therefore  NHTSA 
is  amending  the  requirement  to  clarify 
that  for  automatic  belts,  concellation  of 
the  tension-reliever  is  linked  to  opening 
the  adjacent  vehicle  door  and  for 
dynamically-tested  manual  safety  belts, 
a  manufacturer  has  the  option  of  using 
either  opening  the  door  or  releasing  the 
belt  as  the  event  leading  to  cancellation 
of  the  tension  reliever. 

Torso  Belt  Body  Contact  Force 

In  the  final  rule,  the  agency  exempted 
certain  automatic  and  manual  safety 
belt  systems  incorporating  tension- 
relieving  devices,  such  as  window-shade 
devices,  from  the  0.7-pound  torso  belt 
contact  force  requirement.  The  reason 
for  this  exemption  was  the  agency's 
concern  that  compliance  with  the  body 
contact  force  requirement  could  limit 
manufacturers'  design  flexibility  in 
meeting  the  retraction  and  other 
requirements  in  the  rule.  In  their 
comments  on  the  notice  of  proposed 
rulemaking,  both  foreign  an  domestic 
manufacturers  had  questioned  whether 
imposing  a  contact  force  requirement  on 
belt  systems  with  tension  relievers 
would  advance  safety.  They  said  that 
the  necessity  for  complying  with  the  belt 
contact  force  requirement  could  result  in 
the  production  of  some  belt  systems  in 
which  there  was  insufficient  force  to 
retract  webbing  reliably. 

Ford  and  CM  objected  to  the  language 
in  the  final  rule,  because  the  exemption 
was  limited  to  safety  belt  systems 
"which  incorporate  a  webbing  tension- 
relieving  device  that  complies  with 
S7.4.2."  Section  7.4.2  requires  automatic 
belt  systems  with  webbing  tension- 
relieving  devices  to  meet  the  injury 
criteria  of  the  standard  when  the  belt  is 
adjusted  to  have  the  maximum  amount 
of  slack  recommended  by  the  vehicle 
manufacturer.  The  petitioners  stated 
that  they  do  not  believe  the  reference  to 
S7.4.2  was  intended  to  discourage  the 
use  of  tension  relief  devices  on  manual 
seat  belt  systems  or  to  imply  that 
manual  seat  belt  systems  incorporating 
tension-relief  devices  should  not  be 
eligible  for  the  exemption  now  accorded 
automatic  seat  belt  systems. 

In  the  preamble  to  the  final  rule  (50  FR 
46060],  the  agency  noted  that  the 
tension-relieving  requirements  for 
manual  safety  belts  were  proposed  in 
Notice  38  of  this  docket,  in  conjunction 
with  the  dynamic  tests  for  manual 
safety  belts.  The  agency  also  said  that  if 
a  dynamic  test  requirement  for  manual 
belts  was  adopted,  the  provisions  on 
tension-relievers  for  manual  belts  would 
be  expected  to  be  identical  to  those  for 
automatic  belts.  On  March  21, 1986  (51 
FR  9800).  the  agency  published  a  final 
rule  setting  dynamic  test  requirements 


for  manual  safety  belts  in  passenger 
cars.  The  March  1986  rule  adopted  the 
same  requirements  of  tension-relieving 
devices  in  dynamically-tested  manual 
safety  belts  that  were  adopted  in  the 
November  1985  final  rule  for  automatic 
belts.  (In  the  March  1986  rule,  the 
agency  deferred  action  on  whether  to 
adopt  the  proposed  dynamic  testing  for 
manual  safety  belts  in  light  trucks  and 
vans.  If  such  a  requirement  is  adopted. 
NHTSA  will  apply  the  same  requirement 
on  tension  relievers  to  those  manual 
belts  that  are  applied  to  other 
dynamically-tested  manual  safety  belts.) 

In  the  November  1985  final  rule,  the 
agency  did  not  intend  to  preclude  the 
use  of  tension-relieving  devices  on  non- 
dynamically  tested  manual  safety  belts 
or  to  imply  that  manual  belt  systems 
incorporating  tension-relieving  devices 
should  not  be  eligible  for  the  exemption 
from  the  belt  contact  force  requirement 
now  accorded  automatic  safety  belt 
systems  and  dynamically-tested  manual 
safety  belts.  The  agency  has  revised  the 
language  of  S7.4.3  to  exempt  all  belts, 
whether  manual  or  automatic, 
incorporating  tension  relievers  from  the 
belt  contact  force  requirement.  The 
agency  encourages  manufacturers  to 
provide  information  in  their  owner's 
manual  ^n  properly  adjusting  non- 
dynamically  tested  manual  safety  belts 
with  tension  relievers. 

Belt  Retraction 

In  the  final  rule,  the  retraction 
requirement  for  manual  safety  belts 
stated  that  torso  and  lap  belt  webbing 
must  automatically  retract  to  a  stowed 
position,  when  the  adjacent  vehicle  door 
is  in  the  open  position,  or  when  the  seat 
belt  latchplate  is  released.  Both  Ford 
and  CM  interpreted  this  requirement  to 
mean  that  retraction  must  occur  when 
the  latchplate  is  released  whether  or  not 
the  adjacent  door  is  opened.  They 
requested  that  the  wording  be  revised  to 
require  retraction  only  when  both 
conditions  exist,  i.e.,  release  of  the 
latchplate  and  opening  of  the  adjacent 
door.  They  stated  that  the  bell  cannot 
retract  until  it  is  unbuckled  and  that 
they  see  no  safety  need  to  require 
retraction  before  the  adjacent  door  is 
opened. 

As  stated  in  the  April  1985  notice  of 
proposed  rulemaking,  many  persons  find 
seat  belts  inconvenient  because  the  belt 
webbing  will  not  retract  completely  to 
its  stowed  position  when  the  system  is 
unbuckled,  thus  creating  an  obstacle 
when  the  occupant  is  trying  to  exit  the 
vehicle  or  soiling  the  l>elt  if  it  is  caught 
in  the  door.  The  intent  of  the  retraction 
requirement  in  the  final  rule  was  to 
provide  manufacturers  increased 
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flexibility  by  giving  them  the  option  of 
triggering  lension-reliei  cancellation  and 
beli  retraction  by  either  release  of  the 
latchplateoi  opening. of  the  adjacent 
vehicl&door.  A«  noted  by  the  American 
Safety  Belt  Council  in  its  comments  on 
the  ApriklsaSNPRM.  new  safety  belt 
desi^s  are  available  which  will  cancel 
a  tension-relieving  device  and  rettact 
the  belt  when  the  latchplate  is  released 
from  the  buckle,  regardless  of  whether 
the  door  is  open  or  not.  The  agency  did 
not  intend  that  each  condition  trigger 
the  retraction  mechanism,  but  instead 
intended  to  allow  manufacturers  the 
option  of  using  either  condition  to 
initiate  belt  retraction.  For  these 
reasons,  the  agency  is  amending  the 
requirement  to  make  it  clear  that 
manufacturers  have  the  opfion  of 
determining  whether  door  opening  or 
latchplate  release  is  the  mechanism  that 
triggers  retraction  of  a  manual  safety 
belt. 

The  rule  will  continue  to  provide  that 
in  an  open-body  vehicle  with  no  doors,  a 
manufacturer  has  the  option  to  provide 
either  automatic  or  manual  deactivation 
of  a  tension-relieving  device.  Thus,  in 
the  retraction  test  in  those  vehicles,  the 
agency  will  deactivate  the  tension- 
relieving  devices,  in  the  manner  provided 
by  the  manufacturer. 

Armrests 

The  petitioners  also  requested  a 
further  clarification  of  the  language  of 
the  final  rule  on  belt  retraction.  That 
requirement  permits  an  outboard 
armrest  of  a  seat  to  be  placed  in  its 
stowed  position  for  the  p«rposeof  the 
retraction  test,  if  the  armrest  must  be 
stowed  to  allow  the  seat  occupant  to 
exit  the  vehicle.  The  agency  stated  in 
the  preamble  to  the  final  rule  that  it 
intended  to  allow  the  stowage  of  folding 
armrests  during  the  retraction  test  if 
"they  protrude  into  the  door  opening  in 
a  manner  which  encumbers  egress."  (50 
PR  46061). 

Ford  noted  that  the  common 
dictionary  meaning  of  "encumber**  is 
"impede."  or  "hinder."  so  that  egress 
would  be  made  difficult  although  not 
necessarily  impossible.  Ford  said  that 
the  language  of  the  final  rule  limited  the 
stowage  of  armrests  to  situations  in 
which  armrests,  unless  stowed,  make 
egress  impossible. 

To  eliminate  the  possibility  of  having 
to  make  subiective  judgments  as  to 
whelber  an  armrest  "hinders"  occupant 
egress,  the  agency  is  modifying  the 
retraction  requsement  to  provide  that 
any  folding  armrest  must  be  stowed 
prior  to  iutiation  of  the  retraction  test. 


Tecbnical  Corrections 

Ford  pointed  out  a  typographical  error 
in  amendment  14  of  the  final  rule,  which 
referred  to  S7.1.13.  instead  of  referring  to 
S7.1.3.  The  agency  has  made  the 
necessary  correction.  Ford  also  stated 
that  decimal  points  should  be  added, 
where  appropriate,  to  the  specified 
dimensional  tolerances  in  the  table  of 
weights  and  dimensions  of  vehicle 
occupants.  These  corrections  would 
conform  the  dimensions  set  forth  in  the 
chart,  which  is  in  amendment  14  in  the 
final  rule,  to  the  corresponding 
dimensions  specified  on  drawing  SA  150 
M002  or  the  test  dummy.  The  agency 
agrees  and  has  made  the  necessary 
corrections. 

The  comfort  and  convenience 
requirements  in  S7.4  of  Standard  No.  208 
apply  to  automatic  and  manual  safety 
belt  assemblies  installed  in  any  vehicle 
with  a  GVWR  of  10,000  pounds  or  less. 
The  title  of  S7  in  this  standard  Seat  belt 
assembly  requirements— passenger 
cars,  is  no  longer  accurate,  because  the 
paragraphs  of  S7..  by  their  terms,  apply 
to  passenger  cars  and  several  other 
types  of  vehicles.  Therefore,  the  title  is 
corrected  in  this  notice  to  read  S7.  Seat 
belt  assembly  requirements.  The  agency 
is  also  amending  the  retraction 
requirements  of  S7.4.5  to  make  clear 
that,  as  proposed  in  the  April  1985 
NPRM,  the  retraction  test  only  appHes  to 
the  front  outboard  designated  seating 
positions. 

The  remaining  amendments  are  made 
to  remove  an  extra  "and"  in  paragraph 
S7>l.6.1(a),  and  to  correct  a 
typographacal  error  in  S4.5.3k3(b> 
(change  "set"  to  "seat">. 

Cost  and  Benefits 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  signifu:ant 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  A  final  regulatory 
evaluation  was  prepared  on  the  changes 
made  in  Notice  42  and  discussed  in  that 
notice.  This  evaluation  also  discusses 
and  estimates  the  costs  and  benefits  of 
these  amendments.  Since  many  vehicles 
currently  comply  with  most  of  these 
requicements.  the  incremental  costs  are 
no»  anticipated  to  be  significant  Copies 
of  the  evalaatioia  tsa  be  obtained  by 
wiitins  to  NKISA:s  Docket  Section  at 
the  address  grueo  at  the  beginning  of 
this  notice 

RtBguIatory  FlexibiEty  Act 

NHTSA  has  abo  considered  the 
effects  of  this  rutemaking  action  under 
the  Regulatory  Flexibility  Act  i  hereby 


certify  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Few,  if  any. 
motor  vehicle  manufacturers  would 
qualify  as  small  entities.  The  final  rute 
will  not  significantly  affect  the 
manufacturing  process  of  any  safety  belt 
manufacturers  who  are  small  entities  or 
the  retail  price  of  vehicles  purchased  by 
any  small  organizations  or  governmental 
units.  Accordingly,  the  agency  has  not 
prepared  a  regulatory  flexibility 
analysis. 

Environmental  Effects 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  to  the  human 
environment 

Effective  Date 

This  notice  makes  minor  clarifications 
and  typographical  and  technical 
corrections  to  the  text  of  Standard  No. 
208.  NHTSA  has  determined  that  it  is  in 
the  public  interest  to  have  these 
amendments  to  the  language  of  the 
standard  go  into  effect  on  publication  of 
this  notice  in  the  Federal  Register,  since 
these  amendments  will  provide 
manufactiu-ers  with  more  flexibility  in 
developing  designs  to  comply  with  the 
safety  belt  comfort  and  convenience 
requirements,  which  will  go  into  effect 
on  September  1,1986. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 


PART  571-{  AMENDED] 

In  consideration  of  the  foregoing.  49 
CFR  571.208  is  amended  as  follows: 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1392. 1401, 1403. 1407: 
delegation  of  authority  at  49  CFR  1.50. 

§571.208    [Amended! 

2.  The  title  ol  S7.  is  revised  to  readi 
S7.  Seat  belt  assembly  requirements. 

3.  S7.4.2  is  revised  to  read:  S7A2 
Webbing  tension-relieving  device.  Each 
vehicle  with  an  antomatic  seat  belt 
assembly,  or  with  a  Type  2  manual  seat 
belt  assembly  that  must  meet  S4.6, 
installed  in  a  front  outboard  designated 
seating  position  that  has  either  manual 
or  automatic  tension-relieving  devices 
permitting  the  introduction  of  slack  in 
the  webbing  of  the  shoulder  belt  (e.g.. 
"comfort  clips"  or  "window-shade" 
devices)  shall: 

(al  Comply  with  the  requirements  of 
S5.1  with  the  shoulder  belt  webbing 


adjusted  to  introduce  the  maximum 
amount  of  slack  recommended  by  the 
vehicle  manufacturer  pursuant  to 
S7.4.2(b). 

(b)  Have  a  section  in  the  vehicle 
owner's  manual  that  explains  how  the 
tension-relieving  device  works  and 
specifies  the  maximum  amount  of  slack 
(in  inches)  recommended  bythe  vehicle 
manufacturer  to  be  introduced  into  the 
shoulder  belt  under  normal  use 
conditions.  The  explanation  shall  also 
warn  that  introducing  slack  beyond  the 
amount  specified  by  the  manufacturer 
could  significantly  reduce  the 
effectiveness  of  the  shoulder  belt  in  a 
crash:  and 

(c)  Have,  except  for  open-body 
vehicles  with  no  doors,  an  automatic 
means  to  cancel  any  shoulder  belt  slack 
introduced  into  the  belt  system  by  a 
tension-relieving  device.  In  the  case  of 
an  automatic  safety  belt  system, 
cancellation  of  the  tension  relieving 
device  shall  occur  each  time  the 
adjacent  vehicle  door  is  opened.  In  the 
case  of  a  manual  seat  belt  required  to 
meet  S4.6,  cancellation  of  the  tension- 
relieving  device  shall  occur,  at  the 
manufacturer's  option,  either  each  time 
the  adjacent  door  is  opened  or  each  time 
the  latchplate  is  released  from  the 


bucket.  In  the  case  of  open-body 
vehicles  with  no  doors,  cancellation  of 
the  tension-relieving  device  may  be 
done  by  a  manual  means. 

4.  S7.4.3  is  revised  to  read  as  follows: 
S7.4.3  Belt  contact  force.  Except  for 
manual  or  automatic  seat  belt 
assemblies  which  incorporate  a  webbing 
tension-relieving  device,  the  upper  torso 
webbing  of  any  seat  belt  assembly, 
when  tested  in  accordance  with  SlO.6, 
shall  not  exert  more  than  0.7  pounds  of 
contact  force  when  measured  normal  to 
and  one  inch  from  the  chest  of  an 
anthropomorphic  test  dummy  positioned 
in  accordance  with  SlO  in  the  seating 
position  for  which  that  assembly  is 
provided,  at  the  point  where  the 
centerline  of  the  torso  belt  crosses  the 
midsagittal  line  on  the  dummy's  chest. 

5.  S7.4.5  is  revised  to  read  as  follows: 
S7.4.5  Retraction.  When  tested  under 
the  conditions  of  S8.1.2  and  S8.1.3,  with 
anthropomorphic  test  dummies  whose 
arms  have  been  removed  and  which  are 
positioned  in  accordance  with  SlO  in  the 
front  outboard  designated  seating 
positions  and  restrained  by  the  belt 
systems  for  those  positions,  the  torso 
and  lap  belt  webbing  of  any  of  those 
seat  belt  systems  shall  automatically 
retract  to  a  stowed  position  either  when 


the  adjacent  vehicle  door  is  in  the  open 
position  and  the  seat  belt  latchplate  is 
released,  or.  at  the  option  of  the 
manufacturer,  when  the  latchplate  is 
released.  That  stowed  position  shall 
prevent  any  part  of  the  webbing  or 
hardware  from  being  pinched  when  the 
adjacent  vehicle  door  is  closed.  A  belt 
system  with  a  tension-relieving  device 
in  an  open-bodied  vehicle  with  no  doors 
shall  fully  retract  when  the  tension- 
relieving  device  is  deactivated.  For  the 
purpose  of  the  retraction  requirement 
outboard  armrests,  which  are  capable  of 
being  stowed,  on  vehicle  seats  shall  be 
placed  in  their  stowed  positions. 

6.  S7.4.6.1(a)  is  amended  by  removing 
the  second  occurrence  of  the  word 
"and"  in  the  first  sentence. 

7.  S4.5.3.3(b)  is  amended  by  changing 
the  word  "set"  to  read  "seat"  and  the 
word  "show"  to  read  "shown." 

8.  Condition  (B)  of  S4.5.3.3(b)  is 
amended  by  removing  the  second 
occurrence  of  the  word  "the"  and  by 
changing  the  word  "releases"  to  read 
"release." 

9.  The  weights  and  dimensions  of  the 
vehicle  occupants  referred  to  in  this 
standard  and  specified  in  S7.1.3  are 
revised  to  read  as  follows: 


Weigh!  -• _„ _ 

Erecl  sitting  heighl 

Hip  broadth  (salting) 

Hip  ncumtarenca  (sitting) 

Waist  orcumlerence  (sitting).. 

Chest  <»epth  

Oest  orcumlerence: 

("pple) 

(u«i«) 

(loiMr) _.... 


Issued  on:  |une  11, 1988. 
Diane  K.  Steed, 

Administrator. 

|FR  Doc.  86-13673  Filed  6-13-86:  9:41  am) 

BIUJNOCOOC  4«10-9»4I 


SOth-peroentile  e-yMr.aW 
cMd 


47.3  pound*.. 
2S4inchM... 

8.4  inChea 

23.S  inchM.- 
20.Si 


Stfvpefoentile  sdult 


102  pound* 
30.9lnchM 
IZ.emctws 
36.4  nchM 

zs.emchM 

7.5  tnc^ws .. 

30.SinchM 
29.81nchM 

2e.6lnctia< 


SOth-parcenWa  adutt 


164  pounds  ±3.. 
357io<*es±.1_. 
147  ir>che8±.7.. 

42  mchas «— 

32inchM±.6  — 
9.3lnc*<m±.2._ 


37.4inehMl:.6.. 


BSttKisreenlis  adult 


21S  pounds. 

38  Inctta*. 
16.5  inctiaa. 
47.2) 
42.5  t 
10.5) 


44.5  InchM. 


JM  I 
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Proposed  Rules 


Th«  section  of  the  FEDERAL  REGiSTER 
contawis  notices  to  the  puWic  of  ttw 
proposed  issuance  of   rutes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rute 
making  prior  to  the  adoption  of  the  final 
rutes. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatton  Admintstration 

14  CFR  Part  1 

(Docket  Mo.  24912;  Petition  Notice  PR  86-91 

Petition  of  General  Aviation 
Manufacturers  Association;  To 
Establisb  Definitions  for  Intentional 
One-Englne-lnoperatlve  Speed  and 
Air-Minimum  Control  Speed,  and 
Establish  a  Procedure  for 
Demonstration  of  Alr-Minlmum  Control 
Speed 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Petition  for  rulemaking.         


summary:  This  notice  publishes  for 
public  comment  the  petition  of  tite 
General  Aviation  Manufacturers 
Association  dated  January  22, 1986.  The 
petitioner  proposes  that  the  Federal 
Aviation  Administration  amend  Part  1 
of  the  Federal  Aviation  Regulations 
(FAR)  to  establish  definitions  for  an 
intentional  one-engine-inoperative 
speed,  VsEB.  and  air-minimum  control 
speed.  VucA-  In  addition,  the  petitioner 
petitions  the  FAA  to  establish  a 
standard  for  the  demonstration  of 
directional  control  when  one  engine 
suddenly  becomes  inoperative  by 
amending  the  rules,  handbooks,  and 
advisory  circulars.  The  petitioner 
contends  that  such  action  will  be 
consistent  with  industry  practice  and 
National  Transportation  Safety  Board 
(NTSB)  Safety  Recommendations  A76- 
97  and  A76-98.  dated  29  July  1976. 
The  purpose  of  this  notice  is  to 
improve  the  public's  awareness  of  this 
aspect  of  the  FAA's  regulatory 
activities.  Publication  of  this  notice  is 
not  intended  to  affect  the  legal  status  of 
the  petition  or  its  final  disposition. 


Federal  Register 
Vol.  51.  No.  11« 
Tuesday.  June  17,  1988 


DATE:  Comments  must  be  received  on  or 
before  July  17, 1966. 
addresses:  Send  comments  on  this 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204). 
Docket  No.  24912.  800  Independence 
Avenue  SW..  Washington.  DC  20591. 
Comments  may  be  inspected  in  Room 
915-G  weekdays,  except  Fiederal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 
FOB  FURTHER  INFORMATIOH  CONTACT: 

J.  Robert  Ball.  Regulations  and  Policy 
Office.  ACE-110,  Aircraft  Certification 
Division,  Central  Region,  Federal 
Aviation  Administration.  601  East  12th 
Street.  Kansas  City.  Missouri  64106; 
telephone  (816)  374-5688. 
SUPPlfMENTARY  INFORMATION: 

Comments  invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  on  the  petition  as  they  may 
desire.  Communications  should  identify 
the  docket  and  petition  notice  number 
and  be  submitted  in  triplicate  to  the 
address  indicated  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
petition.  All  comments  received  will  be 
available  for  examination  in  the  FAA 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
in  response  to  this  notice  should  submit 
a  self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  24912. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Normally,  the  FAA  only  summarizes 
petitions  for  rulemaking  for  publication 
in  the  Federal  Register.  In  the  case  of 
this  petition  by  the  General  Aviation 
Manufacturers  Association  (GAMA). 
however,  the  FAA  has  elected  to  publish 
the  petition  verbatim.  This  action 
precludes  any  loss  of  thought  or 
meaning  which  might  occur  in  a 
summarization  of  the  petition.  The  FAA 
further  wishes  commenters  to  address 
the  following  questions  in  addition  to 
providing  comments  on  material  and 
discussions  provided  by  GAMA.  A 
discussion  of  the  merits  of  the  issues 


raised  by  the  questions  is  desired  rather 
than  a  simple  yes  or  no  response.  This 
discussion  will  assist  the  FAA  in 
evaluating  the  merits  of  the  petition- 

1.  Should  the  intentional  one  engine 
inoperative  speed.  Vssg.  be  established 
during  type  certification? 

2.  Should  the  Vssfe.  speed  be  in  the 
Limitations  Section  of  the  Airplane 
Flight  Manual? 

3.  Should  the  FAA  amend  Parts  1,  23. 
and  25  to-  change  current  designated  V™ 

4.  Should  the  procedure  for  attammg 
the  air-minimum-control  speed.  Vmca. 
from  the  intentional  one-engine- 
inoperative  speed.  Vssg.  be  evaluated  for 
each  airplane  during  type  certification 
and  the  procedure  specified  in  the 
Airplane  Flight  Manual? 

Although  this  notice  sets  forth  the 
contents  of  the  petition  as  received  by 
the  FAA  without  changes,  it  should  be 
understood  that  its  publication  to 
receive  public  comment  is  in  accordance 
with  FAA  procedures  governing 
petitions  for  rulemaking,  it  does  not 
propose  a  regulatory  rule  for  adoption, 
represent  an  FAA  position,  or  otherwise 
commit  the  FAA  on  the  merits  of  the 
petition.  The  FAA  intends  to  proceed  to 
consider  the  petition  under  the 
applicable  procedures  of  Part  11  and 
reach  a  conclusion  on  the  merits  of  the 
proposals  after  it  has  had  an 
opportunity  to  evaluate  the  petition 
carefully  in  light  of  the  comments 
received  and  other  relevant  matters 
presented.  If  the  FAA  concludes  that  it 
should  initiate  public  rulemaking  action, 
including  evaluation  of  the  proposals,  it 
will  be  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemakfng. 

The  Petition 

Accordingly,  the  Federal  Aviation 
Administration  publishes  verbatim  for 
public  comment  the  following  petition 
for  rulemaking  of  the  General  Aviation 
Manufacturers  Association  dated 
January  22. 1986. 

Issued  in  Washington.  DC.  on  June  11. 1988. 
John  H.  Cassady. 

Assistant  Chief  Counsel.  Regulations  and 
Enforcement  Division. 

SttJJNQ  CODE  4t10-1»-M 


JM    I 


General  Aviation 
Manufacturers  Association 


Suite  601 
1400  K  St'eet  NW 
Washington.  DC  20005 
(202)  393-1500 


The  Honorable  Donald  0.  Engen 

Administrator 

Federal  Aviation  Administration 

Room  1010 

800  Independence  Avenue,  S.W. 

Washington,  D.C.  20591 


January  22,  1986 


SUBJECT; 


Procedure  for  Demonstration  of  Minimum  Control 
Speed  (V„,J 


mca' 


In  accordance  with  FAR  11.25.  the  General  Aviation  Manufacturers 
Association  (GAMA)  respectfully  petitions  the  FAA  to  establish  a 
standard  for  the  demonstration  of  directional  control  when  one 
engine  suddenly  becomes  Inoperative  by  amending  Its  rules, 
handbooks  and  advisory  circulars.  Such  action  will  be  consistent 
with  industry  practice  and  Safety  Recommendations  A76-97  and  98, 
dated  29  July,  1976.  of  the  National  Transportation  Safety  Board. 

At  the  present  time,  though  no  FAA  regulation  specifically 
requires  that  a  person  requesting  a  multi-engine  rating 
demonstrate  that  directional  control  can  be  maintained  at  the 
airplane's  minimum  control  speed.  It  Is  almost  always  part  of  any 
check  out  for  an  airplane  multi-engine  rating.  FAA  Advisory 
Circular  61-21A  Covers  V  demonstrations  in  depth,  stressing 
that  no  attempt  should  be  made  to  duplicate  the  yi^^  determined 
for  certification.  Advisory  Circular  61-9B  and  the  Private  Pilot 
Practical  Test  Standard  (FAA  S-8081-1)  all  note  the  adverse 
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effects  of  density  altitude  on  stall  speed  and  caution  the 

instruction  examiner  and  the  student  to  ensure  that  a  V^ 

mc 

demonstration  will  not  be  performed  at  a  speed  below  the 
airplane's  stall  speed.  Unfortunately,  a  few  accidents  each  year 
attest  to  the  fact  that  FAA's  advice  is  |tot  heeded. 

One  alternative,  not  requiring  demonstration  of  directional 
control  at  V  for  a  multi-engine  rating,  is  obviously  not 
appropriate  if  the  possibility  of  an  engine  failure  in  a 
multi-engine  airplane  exists  (which  It  does,  though  very 
infrequently).  What  is  needed  is  a  recommended  (or  required) 
safe  way  to  teach  and  demonstrate  the  ability  to  control  a 
multi-engine  airplane  when  one  engine  Is  suddenly  made,  or 
becomes.  Inoperative.  That  is  the  substance  of  the  NTSB  safety 
recommendations  and  that  is  what  6AMA  has  been  informally  doing 
for  the  pjjst  few  years.  The  objective  Is  to  provide  the 
multi-engine  pilot  with  the  skills  needed  to  address  an  actual 
emergency,  such  as  the  loss  of  an  engine  on  takeoff. 

To  accomplish  this  objective,   6AMA  has  established   (and 

incorporated  into  its  Specification  for  Pilot's  Operating 

Handbooks)  the  following  definition,  which  we  request  be 
Incorporated  into  FAR  1. 


JM  I 
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Intentional  One  Engine  Inoperative  Speed  is  the 
minimum  speed,  selected  by  the  manufacturer,  for 
intentionally  rendering  one  engine  Inoperative, 
inflight,  for  pilot  training. 


note:  V  is  predicated  upon  the  maintenance  of 
'  conservative  control labilUy  margins  when  one  engine  is 
suddenly,  intentionally  rendered  inoperative.  Its  selection 
is  based  upon  the  characteristics  of  the  specific  airplane 
to  which  it  applies.  However,  in  no  case  may  it  be  lower ^ 

than  1.05  V^..." 
mca 

In  addition,  GAMA  requests  that  the  definition  V^^,  Minimum 
Control  Speed,  in  FAR  1,  be  redesignated  as  V^^.^,  Air  Minimum 
Control  Speed,  as  is  the  common  practice  within  industry  and  most 
FAA  Aircraft  Certification  Offices.  GAMA  made  such  a  request  for 
the  redesignation  of  V^  at  the  October  1984  FAR  23  Airworthiness 
Review,  recognizing  that  this  Review  was  limited  to  Part  23 
airplanes. 

Further,  GAMA  requests  that  a  general  procedure  for  practice 
demonstration  of  V^^^  be  incorporated  in  FAA's  Practical  Test 
Standards  and  Advisory  Circulars,  if  appropriate.  This  general 
procedure  should  incorporate  the  following  concepts  and 
recommendations. 


JM  I 
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Procedures  for  Practice  Demonstration  of  V, 


fnca 


For   multi-engine   airplanes,   procedures   for   practice 
demonstrations  of  V_,.  should  be  based  on  the  use  of  V 


mca 


Intentional  One  Engine  Inoperative  Speed, 


sse* 


The  procedures  should  specify  that  Intentionally  rendering  one 

engine  Inoperative  for  the  purpose  of  demonstrating,  or  training 

In,  the  recognition  of  V    will  be  done  by  starting  at  a  safe 

altitude  for  practice,  at  or  above  V   ,  then  gradually  reducing 

the  speed  (at  approximately  one  knot  per  second)  until  either 

V„^  or  stall  warning,  whichever  occurs  first.  Is  obtained, 
mca 

Some  types  of  airplanes  (e.g.,  turbopropeller  powered)  may  have 

V«..  determined  with  automatic  propeller  pitch  control  devices 
mca 

that  may  have  substantially  more  drag  from  an  engine  operating  at 
reduced  power,  to  simulate  an  engine  failure,  than  with  an 
Inoperative  engine.  In  such  cases  (where  V  Is  established  at 
a  speed  to  accotnnodate  simulated  engine  failure  by  power 
reduction)  the  procedures  should  Include  an  explanation  of  the 
difference  between  simulated  and  actual  power  loss. 
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GAMA  also  requests  that  FAA  issue  an  advisory  circular  containing 
V  speeds  for  airplanes  that  did  not  have  such  speeds 
established  by  the  type  certificate  holder  when  the  type 
certificate  was  granted.  Such  information  would  be  useful  to 
flight  instructors  and  examiners  in  the  performance  of  their 
functions.  GAMA  members  have  agreed  to  provide  such  Information 
to  FAA.  All  airplanes  for  which  Pilot's  Operating  Handbooks  have 
been  approved  have  a  published  V^^^  speed. 

Though  the  number  of  accidents  caused  by  an  intentional  engine 
cut  during  training  on  a  multi-engine  airplane  Is  small.  It  Is 
possible,  through  adoption  of  these  recommendations,  to  make  it 
smaller  or,  hopefully,  to  eliminate  these  accidents  altogether. 

Your  consideration  of  this  request  is  appreciated. 

I  *  • 

I  Sincerely, 


Vice  Pres 


|FR  Doc.  86-13554  Filed  6-1&-86;  8:45  ami 
BMXINQ  CODE  4t1»-19-C 
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14  CFR  Part  39 

(Docket  No.  aS-NM-133-AOl 

Airwortttiness  Directives;  British 
Aerospace  Model  BAe  125  Series 
Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  an  inspection  of  the 
forward  engine  mountings  and  repairs,  if 
necessary,  of  all  BAe  Model  125  Series 
DH/BH/HS  airplanes  Fitted  with  Garrett 
TFE  731-3R-1H  engines.  This  action  is 
prompted  by  several  reports  of  damage 
caused  by  interference  between  the 
forward  engine  mounts  and  the  top 
center  cowling.  Failure  to  repair  the 
forward  engine  mountings  could  result 
in  failure  of  the  engines  mounts. 

DATES:  Comments  must  be  received  on 
or  before  August  8, 1986. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  85-NM- 
133-AD.  17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  British  Aerospace,  Inc., 
Librarian,  Box  17414,  Dulles 
international  Airport,  Washington.  DC 
20041.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Judy  Colder.  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
2909.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 


above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvaUabiiity  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  85-NM-133-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has.  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
FAA  of  an  unsafe  condition  which  may 
exist  on  certain  BAe  Model  125  series 
airplanes,  fitted  with  Garrett  TFE  731- 
3A-1H  engines.  There  have  been  reports 
of  damage  to  the  forward  engine  mounts 
due  to  interference  with  the  top  center 
cowling.  This  condition,  if  uncorrected, 
could  lead  to  failure  of  the  forward 
engine  mounts.  British  Aerospace  has 
issued  BAe  Service  Bulletin  71-38. 
Revision  1,  dated  October  4, 1985.  which 
describes  inspection  and  repair 
procedures  which  will  prevent  this 
condition  from  occurring.  The  CAA  has 
classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
compliance  with  the  previously 
mentioned  service  bulletin. 

It  is  estimated  that  217  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $43,400. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 


(1)  involves  a  proposed  regulation  which  , 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  minimal  cost  of 
compliance  per  airplane  ($200).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

PART  39 -[AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  VS.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
lanuary  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  BAe  Models 
DH/HS/BS  125  series  airplanes  equipped 
with  Garrett  TFE-731-3R-1H,  certificated  in 
any  category.  Compliance  is  required  within 
60  days  after  the  effective  date  of  this  AD.  To 
prevent  failure  of  the  forward  engine  mounts, 
accomplish  the  following,  unless  previously 
accomplished: 

1.  Inspect  the  forward  engine  mounts  and 
repair,  if  necessary,  in  accordance  with  BAe 
Service  Bulletin  71-38,  Revision  1,  dated 
October  4, 1985. 

2.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region. 

3.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  proposed 
directive,  who  have  not  already 
received  the  appropriate  service 
document  from  the  manufacturer,  may 
obtain  copies  upon  request  to  British 
Aerospace,  Inc.,  Librarian,  Box  17414, 
Dulles  International  Airport, 
Washington.  DC  20041.  This  document 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 


Pacific  Highway  South.  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  O^ice.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  June  10. 
1986. 

David  E.  Jones. 

Acting  Director,  Northwest  Mountain  Region. 
|FR  Doc.  86-13558  Filed  8-16-86;  8:45  am) 
WUJNQ  COOC  4910-13-M 


14  CFR  Part  39 

[Docltet  No.  e6-NM-112-AD] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  modification  of  the 
forward  control  quadrant  spoiler 
position  sensor  rotary  variable 
differential  transducer  (RVDT),  on 
certain  Boeing  Model  767  airplanes.  This 
action  is  necessary  because  the 
potential  exists  for  a  hardover  command 
to  occur,  if  an  RVDT  separates  from  the 
quadrant  shaft,  which  would  result  in 
the  full  deployment  of  three  spoiler 
panels.  The  ensuing  motion  will  cause  a 
sudden  large  rolling  movement  and, 
after  recovery  by  the  pilot,  diminished 
roll  capability  and  a  significant  loss  of 
lift  will  exist. 

* 

DATE:  Comments  must  be  received  on  or 
before  August  8, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention; 
Airworthiness  Rules  Docket  No.  86-NM- 
112-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  bulletin  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle.  Washington  96124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Frank  vanLeynseele,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  431-2948.  Mailing 
address;  Seattle  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  the  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-112-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  98168. 

Discussion 

During  an  inspection  of  Model  767 
airplanes,  it  was  discovered  that  some 
lateral  control  quadrant  assemblies 
were  mislocated  by  more  than  .13  inch. 
The  mislocation  of  the  quadrant 
assembly  results  in  an  incompleted 
engagement  of  the  quadrant  shaft  into 
the  RVDT  assembly.  The  RVDT  is  a 
transducer  which  changes  the  shaft 
position  information  into  an  electrical 
signal.  The  RVDT  electrical  signal 
output  commands  the  spoiler  panel 
deployment. 

A  quadrant  mislocation  by  more  than 
.13  inch  means  that  one  of  the  two 
spoiler  shaft  input  load  paths  may  be 
disengaged  from  the  female  spline  shaft. 
This  defect,  together  with  a  shaft  failure, 
could  result  in  an  uncommanded  RVDT 
signal  to  deploy  3  of  the  6  spoiler  panels 
on  one  wing.  This  failure  is  not 
annunciated  to  the  pilot.  The  ensuing 
motion  will  cause  a  sudden  large  rolling 
moment,  subsequent  diminished  roll 
capability,  and  a  significant  loss  of  lift. 

Boeing  issued  Alert  Service  Bulletin 
767-27 A0062,  dated  January  24, 1986, 
which  describes  a  dimensional  check  of 
the  spoiler  RVDT  engagement; 
installation  of  a  shim,  if  necessary,  to 


restore  the  proper  dimension;  and 
installation  of  a  spline  insert  in  the 
quadrant  shaft  to  ensure  RVDT 
engagement  by  a  longer,  more  effective 
mating  spline. 

Since  this  condition  may  exist  on 
other  airplanes  of  the  same  type  design, 
an  airworthiness  directive  is  proposed 
which  would  require  accomplishment  of 
the  procedures  described  in  the  service 
bulletin,  previously  mentioned. 

It  is  estimated  that  59  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  16  manhours  per 
aircraft  to  accomplish  the  required 
rework,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  would  be 
$37,760. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979):  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Boeing 
Model  767  series  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the. regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

PART  39-{ AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89 

S  39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Boeing  Model  787 
airplanes  identified  in  Boeing  Alert  Service 
Bulletin  767-27 A0062,  dated  January  24. 1986. 
certificated  in  any  category.  To  prevent  the 
uncommanded  deployment  of  spoiler  panels 
in  flight  as  a  result  of  a  rotary  variable 
differential  transducer  (RVDT)  separation. 


JM    I 
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accomplish  the  following  within  60  days  after 
the  effective  date  of  this  AD.  unless  already 
accomplished: 

A.  Modify  the  flight  control  forward  control 
quadrants  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-27 A0062,  dated  January 
24, 1986,  or  later  FAA-approved  revisions. 

E  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  OfTice.  FAA. 
Northwest  Mountain  Region. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accompUshment  of  the  replacements  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
above  specified  service  bulletin  from  the 
mantifacturer  may  obtain  copies  upon 
request  from  the  Boeing  Commercial 
Airplane  Ckimpany,  P.O.  Box  3707. 
Seattle,  Washington  98124.  It  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

Issued  in  Seattle. 
Washington,  on  June  10. 1986. 
David  E.  |oa**> 

Acting  Director,  Northtvest  Mountain  Region. 
[FR  Doc  86-13559  Filed  6-16-86;  8:45  am] 
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14  CFR  Part  39 
(Docket  No.  86-ANE-19] 

Airworthiness  Directives;  RoNs-Royce 
Dart  Mies.  506, 506F,  510,  510A,  511, 
511-7E,  514,  514-7  and  515  Turt>oprop 
Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  installation  of  oversize 
high  pressure  turbine  (HPT)  nozzle  guide 
vanes  on  certain  Rolls-Royce  (RR)  Dart 
turboprop  engines.  The  proposed  AD  is 
needed  to  prevent  high  cycle  fatigue 
(HCF)  cracking  of  the  HPT  disk  which 
could  result  in  an  uncontained  engine 
failure. 

DATE:  Comments  must  be  received  on  or 
before  July  3a  1986. 

ADDRESSES:  Conmients  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviabon  Administration.  New  England 
Region,  Office  of  rtie  Regional  Counsel. 
Attention:  Rules  Docket  Number  86- 


ANE-19. 12  New  England  Executive 
Park.  Burlington,  Massachusetts  01803, 
or  dehvered  in  duplicate  to  Room 
Number  311  at  the  above  address. 
Comments  delivered  must  be  marked 
"Docket  Number  86-ANE-19". 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Regional  Coimsel,  Room  Number  311. 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  applicable  service  bulletin  (SB) 
may  be  obtained  from  Rolls-Royce 
Limited — East  Kilbridge.  Attn:  Dart 
Engine  Service  Manager,  Glasgow  G74- 
4PY.  Scotland.  A  copy  of  the  SB  is 
contained  in  Rules  Docket  Number  86- 
ANE-19,  in  the  Office  of  the  Regional 
Counsel.  Federal  Aviation 
Administration.  New  England  Region.  12 
New  England  Executive  Park. 
Burlington,  Massachusetts  01803. 

FOR  FURTHER  INFORMATION  CONTACT. 

Marc  J.  Bouthillier.  Engine  Certification 
Branch.  ANE-142.  Engine  Certification 
Office.  Aircraft  Certification  Division. 
Federal  Aviation  Administration,  New 
England  Region.  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01803.  telephone  (617) 
273-7085. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received. 

Comments  are  specifically  Invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  make:  "Comments  to 
Docket  Number  88-ANE-19".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

The  FAA  has  determined  that  HCF 
cracking  of  HPT  disk  rims  is  occurring  in 
certain  Rolls-Royce  Dart  turboprop 
engines.  These  cracks  have  caused 
uncontained  separation  of  the  disk  rim. 
It  has  been  determined  by  test  that 
excessive  gap  between  nozzle  guide 
vane  groups  can  allow  hot  gases  to 
impinge  on  the  disk  rim.  in  turn 
softening  the  rim  material  and  allowing 
HCF  cracks  to  form.  There  have  been  31 
known  occurrences  of  disk  rim  HCF 
cracking.  19  of  which  resulted  in  release 
of  a  segment  of  disk  rim,  of  which  5 
were  uncontained.  Since  this  condition 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
proposed  AD  would  require  installation 
of  oversize  HPT  nozzle  guide  vanes  to 
achieve  the  required  interplatform  gap 
between  vane  groups. 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regiilation  only  involves  102 
engines  and  the  cost  per  engine  would 
be  negligible.  It  has  also  been 
determined  that  less  than  11  small 
entities  would  be  affected  by  this  rule.     - 
Therefore.  I  certify  that  this  action  (1)  is 
not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  (3)  does  not  warrant 
preparation  of  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal; 
and  (4)  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft. 
Aviation  safety.  Incorporation  by 
reference. 

The  Proposed  Amendment 
PART  39-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  39  of  the  Federal  Avation 
Regulations  (FAR)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.85. 


S  39.13    [Amended] 

2.  By  adding  to  S  39.13  the  following 
new  airworthiness  directive  (AD): 
Rolls-Royce  Umitad:  Applies  to  Rolls-Royce 
Dart  l^s.  506,  506F.  5ia  510A  511,  511- 
7E.  514.  514-7,  and  515  turboprop  engines. 
'     Compliance  is  required  as  indicated  unless 
already  accomplished. 

To  prevent  cracking  of  high  pressure 
turbine  disks,  install  new  or  reworked 
oversize  high  pressure  nozzle  guide  vanefs)  in 
accordance  with  Rolls-Royce  Dart  Service 
Bulletin  (SB)  Da72-451.  Revision  5,  dated  June 
1982,  or  FAA  approved  equivalent,  within  12 
months  from  the  effective  date  of  this  AD. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this 
AD  may  be  approved  by  the  Manager, 
Engine  Certification  Office,  Aircraft 
Certification  Division,  Federal  Aviation 
Administration,  New  England  Region.  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

Upon  submission  of  substantiating 
data  by  an  owner  or  operator  through  an 
FAA  maintenance  inspector,  the 
Manager.  Engine  Certification  Office. 
New  England  Region,  may  adjust  the 
compliance  time  specified  in  this  AD. 

Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and 
21.199  to  a  base  where  the  AD  can  be 
accomplished. 

The  FAA  will  request  the  permission 
of  the  Federal  Register  to  incorporate  by 
reference  the  manufacturer's  alert  SB 
identified  and  described  in  this 
document. 

Issued  in  Burlington.  Massachusetts,  on 
June  9. 1986. 

Robert  E.  Whittington. 

Director.  New  England  Region. 

(FR  Doc.  86-13560  Filed  6-16-86;  8:45am  j 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Poison  Prevention  Paclcaging; 
Proposed  Exemption  of  Certain 
Effervescent  Tablets  Containing 
Aspirin  From  Child-resistant  Pacloging 
Requirements 

agency:  Consumer  Product  Safety 

Commission. 

action:  Proposed  exemption. 


14  CFR  Part  91 

(Docket  No.  24942;  Petitk>n  Notice  PR  86-e] 

Regulation  of  VFR  Cruising  Altitude  or 
Fligtit  LAvei;  Ruiemaldng  Petition  of 
Ronald  E.  Hartwt 

Correction 

In  FR  Doc.  86-12973  beginning  on 
page  20979  in  the  issue  of  Tuesday. 
•  June  10.  1986,  make  the  following 
correction: 

On  page  20979,  in  the  third  column,  in 
the  heading  of  the  document,  the  name 
of  the  petitioner  was  omitted  and  should 
have  read  as  set  forth  above. 

BILUMQ  COOE  1S0S-03-M 


summary:  Certain  aspirin-containing 
effervescent  tablets  are  exempt  from  the 
Commission's  child-resistant  packaging 
requirements  of  the  Poison  Preverftion 
Packaging  Act  of  1970.  In  response  to  a 
petition,  the  Commission  is  now 
proposing  to  amend  that  exemption  to 
include  additional  such  tablets.  The 
proposal  is  based  on  the  Commission's 
belief  that  the  additional  effervescent 
tablets  would  not  present  an  ingestion 
hazard  to  young  children,  even  if 
marketed  in  non-child-resistant 
packaging. 

DATES:  Public  comments  are  due  no 
later  than  August  18, 1986.  The 
exemption  is  proposed  to  become 
effective  when  published  in  final  form  in 
the  Federal  Register. 
ADDRESSES:  Comments  should  be 
submitted,  preferably  with  four  copies, 
to  the  Office  of  the  Secretary.  Consumer 
Product  Safety  Commission, 
Washington.  D.C.  20207.  Submitted 
comments  may  be  seen  during  normal 
working  hours  on  the  8th  floor  of  1111 
18th  Street,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Fred  Marozzi.  Division  of  Safety 
Packaging  and  Scientific  Coordination. 
Directorate  for  Health  Sciences. 
Consumer  Product  Safety  Commisison. 
Washington,  DC  20207;  telephone  (301) 
492-6477. 
SUPPLEMENTARY  INFORMATION: 

A.  Statutory  framework 

The  Poison  Prevention  Packaging  Act 
of  1970  (PPPA.  15  U.S.C.  1471-1476) 
authorizes  the  Commission  to  establish 
standards  for  the  "special  packaging"  of 
any  household  substance  if  (1)  the 
degree  or  nature  of  the  hazard  to 
children  in  the  availability  of  such 
substance,  by  reason  of  its  packaging,  is 
such  that  special  packaging  is  required 
to  protect  children  from  serious  personal 
injury  or  serious  illness  resulting  from 
handling,  using,  or  ingesting  such 
substance  and  (2)  the  special  packaging 
is  technically  feasible,  practicable,  and 
appropriate  for  such  substance. 

Special  packaging  is  often  referred  to 
as  "child-resistant  packaging"  and  is 


defined  as  packaging  that  is  (1)  designed 
or  constructed  to  be  significantly 
difficult  for  children  under  five  years  of 
age  to  open  or  obtain  a  toxic  or  harmful 
amount  of  the  substance  contained 
therein  within  a  reasonable  time  and  (2) 
not  difficult  for  normal  adults  to  use 
properly.  (It  does  not  mean,  however, 
packaging  which  all  such  children 
cannot  open,  or  obtain  a  toxic  or 
harmful  amount  from,  within  a 
reasonable  time.)  Under  the  PPPA.  there 
are  effectiveness  standards  for  special 
packaging  (16  CFR  1700.15),  as  well  as  a 
procedure  for  evaluating  effectiveness 
(16  CFR  1700.20).  Regulations  have  been 
issued  requiring  special  packaging  for  a 
number  of  household  products  (16  CFR 
1700.14). 

B.  Background 

Under  the  PPPA,  all  human  oral  drugs 
containing  aspirin  must  be  in  child- 
resistant  packaging.  16  CFR 
1700.14(a){l).  However,  effervescent 
tablets  containing  aspirin,  other  than 
those  intended  for  pediatric  use,  are 
exempt  from  this  requirement  if  (a)  the 
dry  tablet  contains  less  than  10  percent 
aspirin;  (b)  the  tablet  has  an  oral  LD-50 
(median  lethal  dose)  in  rats  of  greater 
than  five  grams  per  kilogram  of  body 
weight;  and  (c)  the  tablet,  when  placed 
in  water,  releases  at  least  85  milliliters 
of  carbon  dioxide  per  grain  of  aspirin  in 
the  dry  tablet.  16  CFR  1700.14(a)(l)(i). 

The  exemption  was  based,  in  part  on 
the  effervescent  property  of  the  tablets 
which  effectively  deters  young  children 
from  ingesting  significant  numbers  of 
them.  In  addition,  the  Food  and  Drug 
Administration  was  unaware,  when  it 
issued  the  exemption,  of  serious  injuries 
or  illnesses  due  to  ingestion  of 
effervescent  tablets  by  young  children. 

C.  Petition 

In  March  1985,  Miles  Laboratories, 
Inc.  petitioned  the  Commission  to 
amend  the  effervescent  tablet 
exemption  (Petition  PP  85-1).  (This 
petition  and  all  other  documents  in  the 
record  of  this  proceeding  are  listed  at 
the  end  of  this  notice.  The  numbered 
citations  throughout  this  notice  are  to 
those  documents.)  Miles'  Alka-Seltzer 
and  Alka-Seltzer  Plus  products  already 
fall  within  that  exemption,  but  the 
petition  was  seeking  changes  that  would 
exempt  its  Extra-Strength  Alka-Seltzer 
product,  as  well  [1). 

The  petition  requested  changes  to  all 
three  portions  of  the  exemption;  (a)  An 
increase  in  the  permissible  amount  of 
aspirin,  from  less  than  10  percent  to  15 
percent;  (b)  a  lowering  of  the 
permissible  LD-50  from  "greater  than 
five  grams  per  kilogram"  to  "five  grams 
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or  greater  per  kilogram:"  and  (c) 
specification  of  the  required  amount  of 
carbon  dioxide  in  terms  of  the  quantity 
released  per  tablet,  rather  than  per  grain 
of  aspirin  (!]. 

The  petition  asserted  that  the 
requested  carbon  dioxide  s(>ecification 
is  appropriate  because  the  total  amount 
of  carbon  dioxide  released  is  the  main 
factor  that  prevents  accidental  ingestion 
of  the  dry  tablet  (1).  In  further  support  of 
its  petition.  Miles  Laboratories  noted 
that  Great  Britain  exempts  effervescent 
preparations  containing  up  to  25  percent 
aspirin  and  submitted  human  experience 
and  experimental  data  [1]. 

Unless  noted  otherwise,  the 
information  discussed  in  sections  D-F 
below  was  contained  in  the  petition. 

D.  Market  Information 

Extra-Strength  Alka-Seltzer  is  a  new 
effervescent  pain  reliever  and  antacid 
product  containing  500  mg.  of  aspirin  per 
tablet,  compared  to  324  mg.  of  aspirin  in 
each  tablet  of  Alka-Seltzer  and  Alka- 
Seltzer  Plus.  It  has  been  marketed  thus 
far  only  in  limited  test  markets. 

Extra-Strength  Alka-Seltzer  will  be 
marketed  in  foil  packs,  with  two  tablets 
per  pack.  The  foil  packs  will  be  sold  in 
cartons  of  a  12-tablet  size  and  a  24- 
tablet  size. 

Some  75  billion  Alka-Seltzer  tablets 
have  been  produced  in  the  U.S.  since 
1931.  Over  four  billion  Alka-Seltzer  Plus 
tablets  have  been  produced  in  the  U.S. 
since  1969. 

E.  Toxicity 

According  to  the  Commission's  health 
sciences  staff,  the  mean  lethal  dose  of 
aspirin  in  adidt  humans  is  20  to  30 
grams,  while  toxic  effects  may  occur 
when  10  or  more  grams  are  ingested 
over  a  period  of  12-24  hours  [2,  6).  Toxic 
symptoms  include  emesis.  tinnitis 
(ringing  in  the  ear),  headaches, 
hyperpnea  (abnormally  deep  and  rapid 
breathing),  confusion  or  mania,  and 
general  convulsions  (2,  7).  Death  is 
usually  due  to  respiratory  failure  or 
cardiovascular  collapse  [2, 7]. 

According  to  the  petition,  each  tablet 
of  Extra-Strength  Alka-Seltzer  contains 
500  mg..  or  14.33  percent,  of  aspirin. 
When  placed  in  water,  561  milliliters 
(ml)  of  carbon  dioxide  are  released, 
which  is  72.7  ml.  per  grain  of  aspirin  [1]. 
In  comparison,  a  tablet  of  regular  Alka- 
Seltzer  contains  324  mg.  and  releases 
511  ml.  of  carbon  dioxide  [1]. 

Miles  Laboratories  conducted  acute 
oral  toxicity  tests  in  rats  using  pure 
aspirin,  regular  Alka-Seltzer,  and  three 
variations  of  500  mg.  effervescent 
tablets  with  aspirin  concentrations 
ranging  from  13.87  to  14.54  percent.  The 
results  showed  an  LD-50  of  1.425  grams/ 


kilogram  for  the  pure  aspirin  and  5,000 
grams/kilogram  or  greater  for  the  three 
extra-strength  formulations  [IJ. 

F.  Human  Experience 

The  formulation  of  effervescent 
tablets  makes  unlikely  serious  injuries 
to  children  from  their  ingestion.  They 
are  designed  to  be  ingested  only  after 
completion  of  the  chemical  reaction 
between  the  tablet  and  water.  (The 
chemical  reaction  produces  the  carbon 
dioxide  characteristic  of  effervescent 
products.)  Being  hygroscopic  (attracting 
water),  the  dry  tablet  will  immediately 
react  with  saliva  when  placed  in  the 
mouth.  This  produces  a  burning 
sensation  and  a  foaming  action  that 
tends  to  promote  gagging  and  limits 
further  ingestion.  Since  the  tablets  are 
large,  a  child  would  have  to  chew  the 
tablet  in  order  to  swallow  it.  Such 
chewing  action,  however,  would 
increase  the  effervescent  reaction  and 
unpleasant  sensation.  Any  particles 
swallowed  would  produce  carbon 
dioxide  in  the  stomach  and  cause 
repeated  belching. 

A  child  would  be  unlikely  to  ingest  a 
large  number  of  effervescent  tablets 
dissolved  in  water  because  of  the  time 
element  and  the  large  quantity  of  water 
necessary  to  dissolve  them.  It  is 
chemically  impossible  to  dissolve  a 
large  number  of  tablets  in  a  small 
amount  of  water.  Ingestion  of  a  large 
amount  of  concentrated  solution  of 
effervescent  tablets  would  result  in 
nausea  and  vomting  due  to  the  salinity 
of  the  solution.  In  addition,  taste  studies 
conducted  In  children  under  five  have 
confrimed  that  the  children  were 
imwilling  to  consume  signiflcant 
amounts  of  effervescent  potassium 
supplement  preparations  (the  tests 
supported  the  1979  exemption  from 
child-resistant  packaging  for  those 
preparations)  [2]. 

Literature  reviews  by  the  petitioner 
and  Commission  staff  revealed  no 
evicence  of  toxic  effects  from  ingestion 
of  effervescent  products  by  children 
under  age  five  [2].  While  no  human 
ingestion  data  exist  for  Extra-Strength 
Alka-Seltzer,  the  available  data  on  other 
Alka-Seltzer  products  and  other 
effervescent  preparations  is  consistent 
with  the  factors  inhibiting  serious  child 
ingestions  [1.2]. 

Data  from  the  National  Poison  Center 
Network  (NPCN)  cover  approximately 
50-60  percent  of  the  U.S.  population.  For 
the  years  from  1979  throu^  part  of  1982, 
NPCN  data  show  23.430  accidental 
ingestions  of  all  aspirin  and 
acetaminophen  products  to  children 
under  age  five  [1].  Of  these,  34  cases 
involved  regular  Alka-Seltzer  and  14 
involved  Alka-Seltzer  Plus,  none  of 


which  resulted  in  hospitalization  or 
death  [1]. 

Data  ftt)m  the  National  Clearinghouse 
for  Poison  Control  Centers  (NCPCC),  for 
the  years  1972  through  1976,  show  12 
ingestions  of  effervescent 
acetaminophen  preparations.  46  F.R. 
13501,  Feb.  23, 1981  (the  Commission 
cited  these  data  in  its  exemption  of 
effervescent  acetaminophen 
preparations  from  special  packaging). 
One  of  those  ingestions  reported 
lethargy  as  a  sympton  and  resulted  in 
hospitalization.  NCPCC  data  for  1978- 
1983  show  52  reported  ingestions  by 
children  under  age  five  of  Alka-Seltzer. 
and  12  of  Alka-Seltzer  Plus  [2].  The 
Commission's  own  children  and 
Poisonings  (CAP)  data  for  1978  through 
May  1985  show  one  case  of  an  Alka- 
Seltzer  ingestion  in  which  the  victim 
was  treated  in  a  hospital  emergency 
room  and  released  [2]. 

G.  Regulatory  Flexibility  Certiflcation 

Based  on  available  information,  the 
Commission's  economics  staff  believes 
that  there  would  be  no  economic  impact 
on  the  market  of  final  issuance  of  the 
proposed  amendment  to  the  effervescent 
tablet  exemption  (3).  Therefore,  using 
the  criteria  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601(3),  the  Commission 
certifies  that  the  exemption  will  not,  if 
issued,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

H.  Enviommental  Considerations 

Rules  requiring  poison  prevention 
packaging  of  products  and  exemptions 
from  such  rules  normally  have  little  or 
no  potential  for  affecting  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required.  See  16  CFR  1021.5(c)(3).  From 
the  facts  presently  available,  the 
Commission  concludes  that  the 
exemption  proposed  below,  if  issued, 
will  have  no  signficiant  effects  on  the 
environment. 

I.  Effective  Date 

The  PPPA  provides  that,  except  for 
good  cause,  no  regulation  establishing  a 
special  packaging  standard  shall  take 
effect  sooner  than  180  days  or  later  than 
one  year  from  its  date  of  issuance.  A 
lead  time  of  six  months  to  a  year 
provides  firms  with  time  to  "gear  up"  to 
child-resistant  packaging. 

However,  an  exemption  from  PPPA 
requirements  is  not  covered  by  these 
time  restrictions  l>ecau8e  it  does  not 
establish  a  special  packaging  standard 
and  no  lead  time  is  necessary.  The 
Administrative  Procedure  Act  does  not 


require  a  30-day  lead  time  for  a  rule 
"which  grants  or  recognizes  an 
exemption  or  relieves  a  restriction."  5 
U.S.C.  553(d)(1).  Therefore,  the 
Commission  is  proposing  that  the 
amended  exemption  become  effective 
immediately  upon  its  publication  in  final 
form  in  the  Federal  Register. 

).  Conclusion 

Based  on  the  available  information, 
the  Commission  believes  that  Extra- 
Strength  Alka-Seltzer  tablets  present  no 
serious  ingestion  hazard  to  young 
children  and  need  not  to  be  marketed  in 
child-resistant  packaging.  Historically, 
effervescent  tablets  have  not  been 
involved  in  serious  injury  or  illness  in 
young  children.  Compared  to  all 
ingestions  of  aspirin  and  acetaminophen 
products  by  young  children,  the  number 
of  ingestions  of  such  effervescent  tablets 
as  Alka-Seltzer  and  Alka-Seltzer  Plus  by 
young  children  has  been  quite  small.  For 
the  reasons  discussed  in  sections  D,  E, 
and  F  above,  the  Commission  wpuld 
expect  any  child  ingestions  of  Extra- 
Strength  Alka-Seltzer  to  be  rare  and 
lacking  in  seriousness. 

(Although  the  Commission's  findings 
are  based  on  Extra-Strength  Alka- 
Seltzer.  the  Commission's  policy  has 
always  been  to  issue  exemptions  in 
generic  form.  This  provides  fairness  to 
all  firms  and  conserves  Commission 
resources.) 

The  petition  from  Miles  Laboratories. 
Inc.  requested  three  changes  to  the 
existing  effervescent  tablet  exemption  to 
permit  the  marketing  of  the  Extra- 
Strength  Alka-Seltzer  tablets.  One  was  a 
modification  in  the  permissible  LD-50 
from  "greater  than  five  grams"  to  "five 
grams  or  greater."  The  Commission 
recognizes  that  the  LD-50  value  is 
statistically  derived  from  experimental 
animal  data  and  is  most  appropriately 
expressed  within  the  limitations  of  its  95 
percent  confidence  limits.  Therefore,  the 
"true  "  LD-50  value  of  Extra-Strength 
Alka-Seltzer  could  lie  anywhere 
between  3.774  and  6.625  grams  per 
kilogram  of  body  weight.  The  requested 
change  has  no  practical  or  biological 
significance  and  would  not  compromise 
the  safety  of  young  children  accidentally 
exposed  to  Extra-Strength  Alka-Seltzer 
|2].  It  is  being  proposed  below  as  an 
amendment  to  the  effervescent  tablet 
exemption. 

A  second  requested  change  concerned 
the  extent  of  carbon  dioxide  release, 
and  whether  it  is  appropriately 
expressed  in  terms  of  the  total  dose  per 
talet  oi'per  grain  of  aspirin  contained  in 
the  product.  This  Commission,  after 
reviewing  the  existing  requirwnent  and 
the  proposed  change,  no  longer  believes 
that  any  quantification  of  carbon 


dioxide  release  is  necessary  to  assure 
that  the  exempted  tablets  will  not  pose 
an  ingestion  hazard  ot  young  children. 

Such  quantification  is  unnecessary  in 
view  of  the  degree  of  effervescence 
necessary  to  achieve  a  tablet  that  will 
rapidly  dissolve  in  water  with  sufficient 
effervescence  to  be  marketed  as  an 
effervescent  tablet  (2).  No  such 
quantification  is  imposed  on 
effervescent  potassium  supplements  for 
exemption  from  the  Commission's 
prescription  drug  child-resistant 
packaging  requirement.  47  FR  10201, 
Mar.  10, 1982.  In  addition,  the  Food  and 
Drug  Administration  exempted 
effervescent  aspirin  preparations  from 
the  required  drug  warning  label  "Keep 
out  of  reach  of  children"  over  20  years 
ago  without  regard  to  quantification  of 
the  degree  of  effervescence.  21  CFR 
3.509. 

The  third  change  requested  by  the 
petition  was  to  increase  the  permissible 
aspirin  content  to  15  percent  per  tablet. 
Since  effervescent  dosage  forms 
effectively  deter  accidental  ingestion, 
the  Commission  does  not  believe  that  an 
increased  level  of  aspirin  would  pose 
any  additional  risk  to  young  children. 

The  Commission  has  essentially 
agreed  with  all  three  of  the  changes 
sought  by  the  petition  and  is  proposing 
an  exemptoin  to  provide  the  requested 
relief.  The  Commissoin  considers  PP  85- 
1  to  be  granted. 

After  con^dering  all  relevant  and 
available  information,  the  Commission 
finds  preliminarily  that  special 
packaging  is  not  required  to  protect 
children  from  serious  personal  injury  or 
serious  illness  resulting  from  handling. 
using,  or  ingesting  the  effervescent 
tablets  described  below.  Based  on  this 
preliminary  finding,  the  Commission 
concludes  that  a  special  packaging 
exemption  for  them  should  be  proposed 
(as  an  amendment  to  the  exemption  that 
now  exists). 

Accordingly,  pursuant  to  provisions  of 
the  Poison  Prevention  Packaging  Act  of 
1970  (Pub.  L  91-106;  sees.  2(4),  3,  5;  84 
Stat.  1670-1672;  15  U.S.C.  1471(4),  1472, 
1474)  and  under  the  authority  vested  in 
•  the  Commission  by  the  Consumer 
Product  Safety  Act  (Pub.  L  92-573:  sea 
30(aJ;  86  SlaL  1231;  15  U.S.C  2079(a)). 
the  Commission  proposes  to  amend  Part 
1700  of  Subchapter  E  of  Chapter  II  of 
Title  16  as  follows:  1.  The  authority 
citation  for  16  CFR  Part  1700  is  revised 
to  read  as  follows: 

Authority:  Sees.  1-9.  M  StaL  1670-74. 15 
USjC.  1471-^8,  Sectton  170ai  aUo  iuued 
wider  Putj.  L.  92-573.  •«:.  30(a).  88  SUL  1231. 
15  U.S.C  2079(a);  1 1700.14  also  issued  under 
Pub.  L  91-eOl.  sees.  2(4),  3.  5.  84  Stat.  1670- 
1672. 15  U.S.C  1471(4).  1474;  Pub.  L  92-573. 
sec.  30(a).  86  Stat.  1231: 15  U.S.C.  2079(a): 


1700.154  also  named  under  sees.  2(4),  3. 5.  84 
Stat.  1670-72: 15  U.S.C.  1471(4).  1472. 1474. 

2.  Section  1700.14(a)(l)(i)  is  revised  to 
read  as  follows  (although  unchanged, 
the  introductory  text'of  paragraph  (a)(1) 
is  included  for  context): 

§  1700.14    Substances  requtrJoB  special 
packaging. 

(a)  *  *  * 

(1)  Aspirin.  Any  aspirin-containing 
preparation  for  human  use  in  a  dosage 
form  intended  for  oral  administration 
shall  be  packaged  in  accordance  with 
the-provisions  of  S  1700.15(a).  (b),  and 
(c).  except  the  following: 

(i)  Effervescent  tablets  containing 
aspirin,  other  than  those  intended  for 
pediatric  use,  provided  the  dry  tablet 
contains  not  more  than  15  percent 
aspirin  and  has  an  oral  LD-50  in  rats  of 
5  grams  or  more  per  kilogram  of  body 
weight 

List  of  Subjects  in  16  CFR  Part  1700 

Consumer  protection.  Drugs.  Infants 
and  children.  Packaging  and  containers. 
Poison  prevention.  Toxic  substances. 

Dated:  June  10, 198& 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 
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DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  410 

Proposed  Amendment  of  Water  Code 
of  ttie  Delaware  River  Basin  and 
Administrative  Manual— Part  III  Water 
Quality  Regulations 

agency:  Delaware  River  Basin 
Commission. 

ACnON:  Proposed  rule  and  public 
hearing. 

summary:  Notice  is  hereby  given  that 
the  Delaware  River  Basin  Commission 
will  hold  a  public  hearing  to  receive 
comments  on  a  proposed  amendment  to 
its  Water  Code  and  Administrative 
Manual— Part  HI  Water  Quality 
Regulations.  The  amendment  provides 
for  temporary  suspension  of  stream 
bacterial  criteria  for  Delaware  River 
Zones  2,  3,  and  4. 

DATE:  The  public  hearing  will  be  held  on 
July  30. 1986  at  1:30  p.m.  Persons  wishing 
to  testify  at  this  hearing  are  requested  to 
register  with  the  Secretary  in  advance. 
Comments  will  be  accepted  up  to  the 
date  of  the  hearing. 

ADDRESS:  The  |uly  30. 1986  hearing  will 
be  held  at  the  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control  Auditorium  at  89  Kings 
Highway,  Dover,  Delaware. 

Written  comments  should  be 
submitted  to  Susan  M.  Weisman, 
Delaware  River  Basin  Commission,  P.O. 
Box  7360,  West  Trenton,  New  Jersey 
08628.  Written  comments  will  be 
accepted  up  to  the  date  of  the  hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  M.  Weisman,  Commission 
Secretary,  Delaware  River  Basin 
Commission.  Telephone  (609)  883-9500. 

SUPPLEMENTARY  INFORMATION: 

Background  material  relating  to  this 
proposed  amendment  may  be  examined 
at  the  Commission's  offices. 

Background  and  rationale:  The 
Delaware  River  Basin  Commission  is 
gathering  data  on  the  quality  of  the 
Delaware  River  and  Bay  needed  to 
decide  if  water  quality  standards,  which 
currently  require  year-round  disinfection 
of  municipal  wastewater  discharges  to 
interstate  waters,  should  be  changed  to 
only  require  disinfection  during  primary 
contact  recreation  periods. 

The  Commission  held  a  public  hearing 
on  September  12, 1983  on  a  proposal  to 
change  its  disinfection  requirements 
from  year-round  to  seasonal  provided 
public  health  would  be  protected.  After 
consideration  of  the  hearing  testimony 


and  further  deliberation,  it  was 
concluded  that  additional  data  were 
needed  before  a  decision  could  be  made. 

The  Commission's  Water  Quality 
Advisory  Committee,  which  consists  of 
representatives  of  the  U.S. 
Environmental  Protection  Agency. 
Delaware,  New  Jersey,  New  York  and 
Pennsylvania,  was  asked  to  recommend 
a  study  design  to  provide  the  necessary 
data.  Representatives  of  the  U.S.  Food 
and  Drug  Administration  and  the 
Delaware  and  New  Jersey  units 
responsible  for  shellfish  management 
and  protection  participated  in  the 
Committee  discussions  on  this  issue.  To 
obtain  the  needed  data,  the  Water 
Quality  Advisory  Committee 
recommended  a  two-year  monitoring 
program  to  begin  in  July  1986.  EPA  and 
the  Basin  states  support  this  program. 
During  the  first  year,  discharges  to 
tidal  waters  above  the  Pennsylvania- 
Delaware  state  line  at  Marcus  Hook 
(Zones  2.  3  and  4)  will  not  be  required  to 
provide  disinfection  from  October,  1986 
through  April,  1987.  During  the  second 
year,  continuous  disinfection  will  be 
required  for  the  entire  year.  During  both 
years  samples  of  the  Delaware  River 
and  upper  Delaware  Bay  will  be 
collected  and  analyzed  for  bacterial  and 
related  parameters.  The  results  obtained 
under  different  disinfection  practices 
will  be  compared  to  assess  the  impact  of 
changes  in  disinfection  requirements. 

Each  municipal  discharger  has  an 
NPDES  permit  issued  by  the  state  (in 
accordance  with  federal  law)  setting 
forth  effluent  limits.  Current  NPDES 
permits  require  year-round  disinfection. 
The  permits  for  municipal  dischargers  to 
the  tidal  Delaware  River  between 
Trenton,  N.J.,  and  the  Pennsylvania- 
Delaware  state  line  must  be  modified  to 
sus]}end  this  requirement  for  the  period 
October  1, 1986  to  April  30, 1987. 

Commission  and  state  water  quality 
standards  for  the  same  area  require 
year-round  disinfection.  In  order  to 
carry  out  the  study  these  standards  must 
be  suspended  for  the  period  October  1, 
1986  to  April  30, 1987.  It  is  proposed  to 
suspend  river  bacterial  criteria 
applicable  to  Zones  2,  3,  and  4  for  that 
period.  The  study  will  provide  data  to 
permit  design  of  bacterial  criteria  for  the 
October-April  season.  Available,  but 
limited,  data  indicates  that  all  existing 
water  uses  will  be  protected.  The  study 
will  provide  sufficient  additional  data  to 
assess  whether  that  is  the  case. 

This  hearing  addresses  amendment  of 
Commission  standards.  Amendments  of 
state  standards  and  NPDES  permits  will 
be  accomplished  by  separate  state 
actions. 


The  subjects  of  the  hearing  will  be  as 
follows: 

Amendment  to  the  Water  Code  and 
Administrative  Manual— Part  III  Water 
Quality  Regulations. 

The  following  amendment  is 
proposed: 

Amend  the  Water  Code  and 
Administrative  Manual-Part  HI  Water 
Quality  Regulations  by  inserting  the 
following  new  temporary  section  in 
Section  3.30  to  read: 

The  application  of  subsections 
3.30.2C8,  3.30.3C8,  and  3.30.4C8  to  all 
existing  dischargers  in  Zones  2,  3,  and  4 
is  temporarily  suspended  from  October 
1, 1986  to  April  30, 1987  unless 
reinstated  earlier  in  whole  or  in  part  by 
order  of  the  Executive  Director.  This 
section  shall  expire  on  May  1, 1987. 

List  of  Subjects  in  18  CFR  PART  410 

Water  pollution  control. 
Delaware  River  Basin  Compact,  75 
Stat.  688. 

Dated:  )une  9, 1986. 
Susan  M.  Weisman, 

Secretary. 

[FR  Doc.  86-13451  Filed  6-16-86;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  95, 146,  150, 173,  and  177 

46  CFR  Parts  4, 5, 35, 78, 97, 109, 167, 
185, 196,  and  197 

(CGD  84-099] 

Operating  a  Vessel  Wtiile  Intoxicated 

Correction 

In  FR  Doc.  86-11590  beginning  on  page 
18902  in  the  issue  of  Friday,  May  23, 
1986.  make  the  following  corrections: 

1.  On  page  18902.  second  column,  in 
the  heading,  the  subject  line  is  corected 
to  read  as  set  forth  above. 

2.  In  the  same  column,  in  the 
"SUMMARY",  in  the  eighth  line, 
"legislations"  should  have  read 
"legislation".  In  the  sixteenth  line, 
"determined"  should  have  read 
"determining". 

3.  In  the  third  column,  ninth  line,  "and 
alcohol"  should  have  read  "that  - 
alcohol". 

4.  On  page  18903.  third  column,  fifth 
line,  "exercise"  was  misspelled. 
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5.  On  page  18908.  second  column, 
eighth  line,  "interest"  should  have  read 
"interested". 

§95.010    [Corrected] 

6.  On  page  18909,  third  column,  in 

§  95.010,  seventh  line,  insert  "21"  before 
"CFR". 

§95.020    (Corrected] 

7.  On  page  18910,  first  column,  in 

§  95.020(d),  tenth  line,  ""collision"  should 
have  read  ""collusion". 

8.  On  page  18911,  first  column,  first 
line,  the  section  heading  designated  as 
"§  117.05"  should  have  read  "§  177.05 ". 

BH.UNQ  COOE  ISOS-01-tf 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  62 

National  Natural  Landnuirks  Program, 
NatkHMl  Significance  Criteria; 
Reoper>lng  of  Comment  Period 

agency:  National  Park  Service,  Interior. 

action:  Reopening  of  public  comment 
period. 

SUMMARY:  On  May  2. 1986,  the  National 
Park  Service  published  in  the  Federal 
Register  (51  FR  16349)  a  proposed  rule  to 
revise  the  National  Natural  Landmarks 
Program  national  significance  criteria. 
Because  this  notice  may  not  have  come 
to  the  attention  of  many  persons  and 
organizations  who  would  have  wanted 
to  react  and  comment  on  it,  the  National 
Park  Service  is  reopening  comment 
period  for  60  more  days,  i.e.,  from  June  2, 
1986  to  August  18, 1986. 

DATE:  Written  comments,  suggestions  or 
objections  will  be  accepted  until  August 
18, 1986. 

ADDRESS:  Comments  should  be 
addressed  to:  Arthur  L  Stewart. 
Interagency  Resources  Division. 
National  Park  Service.  Department  of 
the  Interior.  P.O.  Box  37127. 
Washington.  D.C.  20013-7127.  (202)  343- 
9500. 

FOR  FURTHER  INFORMATKM  CONTACT. 
Arthur  L  Stewart.  Interagency 
Resources  Division,  National  Park 
Service,  Department  of  the  Interior,  P.O. 
Box  37127.  Washington,  D.C.  20013-7127. 
(202)  343-9500. 

Dated:  June  5. 1986 
lerry  L  Roger*. 

Associate  Director,  Cultural  Resources. 
|FR  Doc.  86-13395  Filed  6-16-86;  8:45  am| 
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POSTAL  SERVICE 

'39  CFR  Part  320 

Restrictions  on  Private  Carriage  of 
Letters;  Proposed,  Suspension  of  tt>e 
Private  Express  Statutes;  International 
Remaning 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  On  March  21, 1986  the  Postal 
Service  published  in  the  Federal 
Register  (51  FR  9852)  an  advance  notice 
of  proposed  rulemaking  and  request  for 
information  on  which  to  develop  a 
factual  record  concerning  international 
remailing,  and  also  withdrew  a 
previously  published  proposed  rule. 
The  purpose  of  this  document  is  to 
propose  a  new  suspension  of  the  Private 
Express  Statutes  for  international 
remailing.  This  suspension  would 
implement  the  statement  of  March  4, 
1986  by  John  McKean,  Chairman  of  the 
Board  of  Governors,  that  the  cloud 
should  be  removed  from  the  practice  of 
international  remailing.  See  51  FR  9853. 
The  proposed  suspension  would  permit 
the  private  uninterrupted  carriage  of 
letters  from  the  United  States  to  a 
foreign  country  for  ultimate  delivery 
outside  of  the  United  States. 
DATE:  Comments  must  be  received  on  or 
before  July  17, 1986. 
ADDRESS:  Written  comments  should  be 
addressed  to  the  General  Counsel,  Law 
Department,  United  States  Postal 
Service,  Washington,  D.C.  20260-1113. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9:00  AM  and  4:00 
PM,  Monday  through  Friday,  in  Room 
6147,  475  L'Enfant  Plaza,  West,  SW., 
Washington,  D.C.  (until  on  or  about  June 
23, 1986,  the  location  will  be  Room  5128, 
955  L'Enfant  Plaza.  SW..  Washington. 
DC). 

FOR  FURTHER  INFORMATION  CONTACT: 
Charies  D.  Hawley  (202)  268-2970. 
SUPPLEMENTARY  INFORMATION:  On 
October  10, 1985,  the  Postal  Service 
proposed  to  amend  several  provisions  of 
the  regulations,  39  CFR  Parts  310-320, 
that  implement  the  Private  Express 
Statutes.  50  FR  41462  (1985).  The 
purpose  of  the  proposal  for  the  most  part 
was  to  clarify  the  administrative 
suspension  of  the  Statutes  for  extremely 
urgeot  letters.  39  CFR  320.6.  with  respect 
to  the  practice  of  international 
"remailing."  Private  firms,  believing 
themselves  to  be  acting  pursuant  to  this 
suspension,  had  begun  to  carry  bulk 
shipments  of  letters  from  American 
firms,  entirely  outside  the  United  States 
Mails,  to  foreign  countries.  There  the 
letters,  addressed  to  individuals  in 


countries.  There  the  letters,  addressed  to 
individuals  in  countries  other  than  the 
United  States,  were  deposited  with  a 
foreign  post  office,  or  "remailed,"  and 
delivered  to  their  various  addresses  as 
ordinary  mail. 

The  Postal  Service  had  determined  in 
an  advisory  opinion,  39  CFR  310.6,  that 
the  carriage  of  letters  in  bulk,  under  the 
circumstances  characteristic  of  the 
remailers'  operations,  did  not  comply 
with  the  terms  of  that  suspension. 
Advisory  Opinion  83-7  (May  11, 1983). 
During  December  1984.  the  Postal 
Service  requested  the  Department  of 
Justice  to  authorize  suit  to  enjoin  the 
activities  of  those  remailers  who  were 
continuing  to  violate  the  Private  Express 
Statutes  in  contravention  of  the  advisory 
opinion.  In  August  1985  the  Department 
informed  the  Postal  Service  that  it 
declined  to  do  so. 

While  we  do  not  question  the  Postal 
Service's  authority  to  regulate  the  solely 
domestic  activities  of  international  courier 
services,  our  decision  is  based  on  the 
conclusion  that  the  Postal  Service's 
implementing  regulations  may  reasonably  be 
construed  to  permit  the  complained  of 
activity. 

The  effect  of  this  decision  was  to 
allow  the  private  carriage  of  letters  that 
were  not  extremely  urgent  under  the 
color  of  a  suspension  adopted  by  the 
Postal  Service  for  letters  that  were 
extremely  urgent.  Of  perhaps  more 
importance,  its  effect  was  to  create  a 
significant  exception  to  the  Private 
Express  Statutes  that  had  never  been 
approved,  or  even  contemplated,  either 
by  Congress,  or  by  the  Postal  Service  in 
the  exercise  of  its  power  to  suspend  the 
operation  of  the  Statutes.  39  U.S.C. 
601(b).  To  correct  this  situation  and  to 
restore  the  suspension  for  extremely 
urgent  letters  to  its  original  purpose,  the 
Postal  Service  in  October  1985  proposed 
the  clarifying  amendments  noted  above. 

In  response  to  the  publication  of  this 
notice,  the  Postal  Service  received 
approximately  sixty  comments,  virtually 
all  of  them  critical  of  the  proposal. 
Subsequently,  John  McKean,  Chairman 
of  the  Board  of  Governors  of  the  Postal 
Service,  stated  on  March  4, 1986,  that 
the  Postal  Service  would  be  initiating  a 
new  rulemaking  proceeding 

to  remove  the  cloud  (of  doubt  as  to 
lawfulness]  that  now  hangs  over  the 
international  remail  services  and  preserve 
the  t>enerits  of  desirable  competition  t)etween 
the  Postal  Ser\'ice  and  private  companies. 

As  the  first  step  in  implementation  of 
this  statement,  the  Postal  Service  on 
March  21, 1986,  published  in  the  Federal 
Register  a  notice  withdrawing  the 
October  10, 1985  proposal  and  soliciting 
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information  on  the  benefits  to  the  public 
of  remailing  to  become  part  of  a  "fully 
developed  factual  record"  upon  which  to 
predicate  a  new  suspension  (51  FR 
9852].  In  the  hope  of  further 
supplementing  the  record,  the  Postal 
Service  on  May  12, 1986  announced  that 
.  it  would  hold  a  public  meeting  (51  FR 
17366),  which  was  held  on  May  22. 1988. 
A  transcript  of  that  meeting  is  included 
in  the  record  of  this  rulemaking. 

In  the  related  proceedings  described 
above,  the  Postal  Service  has  heard  the 
views  of  a  great  many  members  of  the 
public  and  several  other  Federal 
agencies  on  the  question  of  the  benefits 
which  the  public  may  receive  from  the 
availability  of  private  international 
remail  seivices.  It  is  clear  that  the 
overwhelming  majority  of  those  who 
have  commented  favor  a  regulation 
which  permits  such  services.  The 
reasons  which  they  advance  are  several: 
It  is  faster,  less  expensive,  more  reliable, 
and  more  responsive  than  the  air  mail 
service  provided  by  the  Postal  Service. 
It  is  said  that  American  business  is 
better  able  to  compete  in  foreign 
markets  when  service  of  this  nature  is 
available.  Competition  in  the  provision 
of  international  letter  delivery  service  is 
also  said  to  be  inherently  beneficial, 
both  to  the  customers  who  use  this 
service  and  to  the  Postal  Service  itself. 

Some  commenters  have  also  directed 
criticism  against  the  terms  of  the 
proposed  amendments.  In  view  of  the 
fact  that  those  proposals  have  been 
withdrawn,  we  think  it  unnecessary  to 
respond  to  these  criticisms. 

Applicability  of  Private  Express  Statutes 
to  International  Shipments  of  Letters 

One  comment  raised  the  threshold 
question  of  the  applicability  of  the 
Private  Express  Statutes  to  international 
shipments  of  letters.  This  is 
fundamental,  of  course,  because,  if  the 
Statutes  were  not  applicable,  no 
suspension  or  exception  would  be 
needed  to  permit  the  activities  of  the 
remailers.  The  Postal  Service  is  not 
persuaded,  however,  that  there  is  any 
merit  to  this  comment.  It  is  based  on  the 
commenters  views  of  public  policy,  but 
it  fails  to  take  into  account  clear 
expressions  of  the  intent  of  Congress  to 
apply  the  Statutes  to  letters  leaving  and 
entering  this  country. 

This  intent  can  be  seen  most  clearly 
with  respect  to  two  of  the  Statutes 
which  contain  provisions  relating  to  the 
transportation  of  letters  by  vessels  to 
and  from  foreign  countries.  18  U.S.C. 
1699;  39  U.S.C.  602.  The  legislative 
history  of  the  1952  amendment  to  18 
U.S.C.  1699  leaves  no  room  for  doubt 
that  Congress  contemplated  the 
application  of  the  Statutes  to  letters 


arriving  from  foreign  countries.  See  S. 
Rep.  No.  1794.  82d  Cong..  2d  Sess.  June 
19. 1952; 

Under  existing  law,  no  vessel  arriving  in  a 
given  port  is  allowed  to  break  bulk  until  all 
letters  on  board  are  deli.vered  to  the  nearest 
poet  office.  To  illustrate  how  this  works  is  to 
take  the  port  of  Boston,  generally  the  first  call 
on  the  North  Atlantic  route  of  vessels  from 
Europe.  .  . 

The  text  of  39  U.S.C.  e02(a)  relating  to 
outgoing  letters  is,  if  anything,  even 
more  clear  on  this  point: 

§  802.    Foreign  letters  out  of  ttw  mails 

(a)  Except  as  provided  in  section  601  of  this 
title,  the  master  of  a  vessel  departing  from 
the  United  States  for  foreign  ports  may  not 
receive  on  board  or  transport  any  letter 
which  originated  in  the  United  States  that — 

(1)  hsa  not  been  regularly  received  from  a 
United  States  post  office.  .  .  . 

We  continue  to  adhere,  therefore,  to 
our  conclusion  that  the  Statutes  are 
applicable  to  the  carriage  of 
international  letters  within  the  United 
States. 

A  second  related  point  raised  by 
several  commenters  is  that  there  is  no 
need  for  action  by  the  Postal  Service 
because  other  agencies  of  the  Executive 
Branch,  particularly  the  Department  of 
Justice,  have  concluded  that  remailing  is 
lawful  under  current  regulations. 

We  find  no  merit  in  this  comment. 
either.The  Postal  Service  is  in  the  best 
position  to  know  its  own  intention  when 
it  adopts  a  suspension.  The  Advisory 
Opinions  have  stated  these  intentions 
consistently  through  the  years. 
Furthermore,  the  regulation  at  issue  has 
never  been  the  subject  of  adjudication, 
or  of  an  Opinion  of  the  Attorney 
General.  Under  these  circumstances,  we 
think  it  was  reasonable  for  Chairman 
McKean  to  conclude  that  a  further 
rulemaking  is  necessary. 

A  number  of  other  comments 
challenge  on  various  grounds  the 
authority  of  the  Postal  Service  to 
regulate  the  private  carriage  of  letters 
and,  as  a  carrier  of  letters,  to  adopt 
regulations  which,  it  is  said,  unfairly 
handicap  competing  private  firms  also 
engaged,  or  wishing  to  engage,  in  the 
international  carriage  of  letters.  We 
consider,  however,  that  these  comments 
are  not  well  taken.  In  adopting  the 
regulations  contained  in  Parts  310-320, 
Title  39,  Code  of  Federal  Regulations, 
the  Postal  Sevice  has  merely 
implemented  the  private  Express 
Statutes.  It  is  these  Statutes  which  limit 
the  private  carriage  of  letters  upon 
which  postage  has  not  been  paid. 

This  is  not  a  situation  in  which  the 
postal  Service  is  imposing  regulatory 
limitations  upon  aiv  industry  which 
would  otherwise  conduct  its  operations 


free  of  governmental  restraint.  The 
regulations  define,  interpret,  and  clarify 
the  Statutes  and.  in  the  case  of  Part  320, 
relax  for  specific  limited  purpose,  the 
restrictions  of  the  Statutes,  to  provide  as 
lawful  basis  for  private  carriage  which 
the  Statutes  otherwise  would  not  permit. 
If  the  postal  regulations,  and  particularly 
those  in  Part  320.  were  not  in  effect,  the 
result  would  not  be  unrestricted  private 
competition  with  the  Postal  Service  but 
no  lawful  private  carriage  at  all.  except 
as  allowed  by  very  limited  statutory 
exceptions. 

In  enacting  the  Private  Express 
Statutes,  Congress  has  made  the  policy 
decision  that  the  revenues  of  the  Postal 
Service  should  be  protected  by 
restricting  the  private  carriage  of  letters. 
The  Postal  Service  is  not  simply  one  of 
serveral  enterprises  providing  letter 
delivery  services.  It  is.  rather,  a 
Government  agency  which  is  to  be 
"operated  as  a  basic  and  fundamental 
service"  for  the  American  people.  39 
U.S.C.  101(a).  Whilejhe  Postal  Service 
has  endeavored,  since  the  enactment  of 
the  Postal  Reorganization  Act.  to 
operate  in  conformity  with  the  business 
practices  and  management  methods  of 
the  private  sector,  it  is  nonetheless  a 
public  entity  and  as  such  is  not  free  to 
disregard  Congress'  decision.  Under  the 
circumstances,  we  conclude  that  there  is 
no  valid  basis  for  suggesting  that  the 
Postal  Service  is  unlawfully  or  unfairly 
attempting  to  regulate  the  private  sector. 

The  Public  Interest  in  Remailing 

As  we  have  noted  above,  the 
overwhelming  majority  of  the  comments 
on  our  proposals  have  favored  allowing 
the  remailers  to  compete  with  the  Postal 
Service  and  have  advanced  a  number  of 
reasons  for  this  result.  Greater  speed  of 
delivery,  in  comparison  with  air  mail, 
and  its  resultant  benefits  to  America's 
ability  to  compete  in  overseas  markets 
is  perhaps  the  most  frequently  raised    . 
point.  The  record  is  less  than  fully 
factual  as  to  this  matter.  Two 
commenters  have  submitted  tables 
showing  a  comparision  of  delivery  times 
for  letters  sent  via  the  Postal  Service 
and  via  remailers  to  various  cities  in 
Europe,  Asia,  Africa,  and  Latin  America. 
These  comparisons  almost  invariably 
show  remailed  items  with  a  shorter 
delivery  time.  Little  or  no  explanation  is 
given,  however,  of  the  manner  in  which 
these  tables  were  compiled,  of  whether 
they  show  average  times  for  more  than 
one  remailer,  of  what  period  of  time  or 
what  volume  of  letters  the  figures 
represent,  in  short,  how  valid  the 
comparisons  are.  The  figures  themselves 
show  wide  fluctuations  between  cities, 
in  the  differentials  between  the  Postal 
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Service  and  remailers.  and  in  some 
instances  between  times  by  the  same 
mode  to  the  same  city.  While  the 
apparently  anecdotal  character  of  these 
tables  does  not  add  to  their  credibility, 
they  may  well  be  the  most  reliable 
compilations  available  on  this  subject. 
They  are,  moreover,  consistent  with  the 
conclusory  statements  of  a  number  of 
other  commenters. 

On  the  issue  of  the  need  for  remailing 
services  to  assist  in  making  American 
business  more  competitive  in  the  world 
market,  the  comments  provide  little 
more  than  conclusions.  It  seems  self- 
evident  that  a  more  prompt  and  reliable 
letter  delivery  service  would,  to  some 
extent,  assist  parties  to  existing  or 
prospective  business  transactions  by 
facilitating  written  communication. 
What  is  less  clear,  however,  is  the 
extent  to  which  any  difference  that  may 
exist  between  air  mail  and  remail  is 
significant  in  this  respect,  particularly 
given  the  wide  fluctuations  in  the 
delivery  time  of  remail  services  which 
we  have  noted  above.  We  had  sought  to 
obtain  information  from  the  public 
which  would  permit  us  to  determine 
whether  there  is  a  range  of  time  within 
which  delivery  is  critical  to  the  success 
of  competitive  efforts,  but  our  efforts 
were  not  successful.  Nonetheless, 
notwithstanding  the  imprecision  of  the 
data,  we  think  it  reasonable  to  conclude 
that  in  general  the  availability  of  remail 
services  assists  American  firms  in 
competing  internationally. 

As  to  the  cost  of  remail.  we  have  little 
factual  information  about  the  rates 
charged  by  remailers.  The  comments 
frequently  assert  that  they  are  lower 
and  we  know  from  observation  of 
promotional  material  distributed  by 
remailers  that  they  characteristically 
advertise  rates  that  are  lower  than  air 
mail,  sometimes  simply  a  percentage  of 
the  air  mail  rates.  While  many 
comments  assert  that  speed  or 
reliability,  rather  than  price,  is  the  main 
incentive  for  the  use  of  remailers' 
services,  we  have  no  doubt  that  the 
remailers  as  a  group  charge  lower  rates 
than  the  prevailing  rates  for  the  Postal 
Service's  international  air  mail  service. 

As  with  the  previous  points,  the 
record  contains  little  hard  evidence  as 
to  either  the  comparative  reliability  of 
remail  delivery  or  of  the  responsiveness 
of  the  remailers  to  the  needs  of  their 
customers,  save  that  the  collection  of 
letters  from  customers'  locations  is  a 
characteristic  of  remailers.  services. 
Other  than  that,  we  have  only  the 
generalized  and  conclusory  statements 
of  commenters  to  support  these  points. 

There  is  Uttle  or  no  reliable 
information  as  to  the  amount  of 
revenues  diverted  to  date  by  the 


activities  of  remailers.  Estimates  run 
from  about  $25  million  to  $500  million 
annually.  One  comment  to  the  original 
proposal  concluded  that  the  net  revenue 
loss  to  the  Postal  Service  was  in  the 
neighborhood  of  $3  million  a  year. 
Without  attempting  to  determine  the 
accuracy  of  these  estimates,  we  can  say 
that  the  total  amount  of  revenues  of  the 
Postal  Service  from  international  mail — 
much  of  which  is  not  letters  and  so  is 
not  protected  from  competition  by  the 
Statutes — was  $882.3  million  for  the 
most  recently  published  figures.  Annual 
Report  of  the  Postmaster  General.  1985. 
We  conclude  that  the  loss  of  revenues  of 
what  is  necessarily  a  lesser  amount  is 
not  so  adverse  to  the  Postal  Service  as 
to  outweigh  the  perceived  benefits  to  the 
public  interest  from  allowing  remailing 
to  continue  by  virtue  of  the  suspension 
which  follows. 

Proposed  Suspension  for  International 
Remailing 

For  the  reasons  given  above  the  Postal 
Service  proposes  to  amend  its 
regulations  by  adding  a  new  suspension 
for  international  remailing.  This  new 
suspension,  which  would  be  codified  as 
§  320.8  of  title  39.  Code  of  Federal 
Regulations,  would  suspend  the 
operation  of  the  Statutes 

to  permit  the  uninterrupted  carriage  of  letters 
from  a  point  within  the  United  States  to  a 
foreign  country  for  deposit  in  its  domestic  or 
international  mails  for  delivery  to  an  ultimate 
destination  outside  the  United  States. 

This,  we  think,  fairly  summarizes  the 
essential  character  of  remailing.  It  is 
intended  as  a  forthright  acceptance  of 
that  practice  as  the  Postal  Service  now 
understands  it.  It  is  essential,  however, 
that  the  terms  of  the  suspension  be 
adhered  to  in  good  faith  and  that  the 
suspension  not  be  broadened  by  abuse 
to  encompass  private  carriage  under 
circumstances  not  contemplated  in  its 
adoption. 

We  particularly  invite  attention  to  two 
provisions  of  this  paragraph.  The  first  is 
"uninterrupted"  as  a  qualification  of 
allowable  carriage.  By  this  we  mean 
simply  that  to  come  within  the  terms  of 
the  suspension  the  carriage  of  letters 
from  a  point  within  the  United  States  to 
the  point  at  which  they  are  deposited  in 
a  foreign  mail  stream  must  be 
substantially  continuous.  It  is  not 
necessary  that  they  be  continuously  in 
the  hands  of  a  single  carrier,  nor  is  it  a 
violation  of  the  terms  of  the  suspension 
if  they  are  held  for  sortation  or  mixed 
with  letters  originated  by  another 
sender.  They  must  not,  however,  be 
opened,  read,  or  otherwise  used  in  the 
course  of  carriage,  nor  may  they  be 
delivered  during  carriage  to  any  person 


not  involved  in  that  carriage.  To  help  in 
explaining  the  meaning  of  this 
qualification,  we  have  included  in  the 
text  of  the  proposed  regulation  two 
contrasting  examples  of  circumstances 
in  which  carriage  is  and  is  not 
interrupted.  This  qualification  does  not 
alter  the  current  practice  of  remailing.  It 
is  intended  rather  to  ensure  that  the 
suspension  does  not  serve  as  a  pretext 
for  allowing  private  carriage  of  letters 
from  one  point  to  another  wholly  within 
the  United  States. 

The  second  provision  to  which  we 
particularly  invite  attention  is  that 
which  requires  that  letters  carried  under 
the  suspension  be  for  ultimate  delivery 
outside  the  United  States.  The 
suspension  is  not  intended  for  the 
delivery  of  letters  sent  to  persons  within 
this  country.  That  would  be  totally  at 
odds  with  the  revenue  protection 
purposes  of  the  Private  Express  Statutes 
and  would  in  no  way  advance  the  public 
interest  in  improved  delivery  of  letters 
to  foreign  locations.  As  with  the 
requirement  that  carriage  be 
uninterrupted,  this  provision  is  intended 
to  ensure  that  the  suspension  not  be 
abused.  This  provision  is  reinforced  by 
proposed  paragraph  (b)  which  states; 

This  suspension  shall  not  permit  the 
shipment  or  carriage  of  a  letter  or  letters  out 
of  the  mails  to  any  foreign  country  for 
subsequent  delivery  to  an  address  within  the 
United  Stales. 

Finally,  as  was  true  in  the  adoption  of 
the  suspension  for  extremely  urgent 
letters,  see  39  CFR  320.6(e),  the 
regulation  provides  in  proposed 
paragraph  (c)  an  administrative  sanction 
which  may  be  brought  into  play  in  the 
event  of  a  violation  of  the  substantive 
terms  of  the  suspension.  This  sanction  is 
the  revocation  of  the  suspension  as  to 
the  particular  shipper  or  carrier  for  a 
period  of  up  to  a  year.  This  procedure, 
which  involves  an  opportunity  for  a 
hearing  before  the  Postal  Service's 
Judicial  Officer  Department,  offers  a 
flexible  means  of  enforcement  of  the 
limited  restrictions  which  qualify  the 
suspension.  They  are  reasonable  and 
appropriate  under  the  circumstances. 

In  view  of  the  above  considerations, 
the  Postal  Ser\'ice  proposes  to  amend  39 
CFR  Part  320  as  follows: 

List  of  Subjects  in  39  CFR  Part  320 

Postal  Service.  Computer  technology. 
Advertising. 

PART  320-SUSPENSION  OF  THE 
PRIVATE  EXPRESS  STATUTES 

1.  The  authority  citation  for  Part  320  is 
revised  to  read  as  set  forth  below,  and 
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the  authority  citations  following  all  the 
sections  in  Part  320  are  removed. 

AndMxity:  W  US.C  401.  404.  e01-60«(  1« 

VS.C.  lem-ieaa. 

2.  A  new  {  320.8  is  added  to  read  as 
follows: 

S  320lI    Smpiwlon  for  Inteniatlonal 


(a)  The  operaUon  of  39  U.S.C.  601(a)(1) 
through  (6)  and  §  3ia2(b)(l)  through  (6) 
of  this  chapter  is  suspended  on  all  post 
routes  to  permit  the  uninterrupted 
carriage  of  letters  from  a  point  within 
the  United  States  to  a  foreign  country 
for  deposit  in  its  domestic  or 
international  mails  for  delivery  to  an 
ultimate  destination  outside  the  United 
States. 

Example  (if  The  letters  to  overseas 
customers  of  commercial  firm  A  in  Chicago 
are  carried  by  Carrier  B  to  New  York  where 
they  are  dehvered  to  Carrier  C  for  carriage  to 
Europe.  Carrier  C  holds  the  letters  in  its 
distribution  center  overnight,  then  sorts  them 
by  country  of  destination  and  merges  them 
with  letters  of  other  firms  to  those  countries 
before  starting  the  carriage  to  Europe  in  the 
morning.  The  carriage  of  Tirm  A's  letters  is 
not  interrupted.  The  suspension  for 
international  remailing  applies  to  the  carriage 
by  Carrier  B  and  by  Carrier  C. 

Example  (2)  The  bills  addressed  to  foreign 
customers  of  the  Chicago  branch  office  of 
commercial  firm  D  are  carried  by  Carrier  E  to 
New  York  where  they  are  delivered  to  the 
accoimting  department  of  firm  D's  home 
office.  The  accounting  department  uses  the 
information  in  the  bills  to  prepare  its  reports 
of  accounts  receivable.  The  bills  are  then 
returned  to  Carrier  E  which  carries  them 
directly  to  Europe  where  they  are  entered 
into  the  mails  of  a  foreign  country.  The 
carriage  of  the  bils  from  Chicago  to  Europe  is 
interrupted  in  New  York  by  the  delivery  to 
firm  D's  home  office.  The  suspension  for       * 
international  remailing  does  not  apply  to  the 
carriage  from  Chicago  to  New  York.  It  does 
apply  to  the  subsequent  carriage  from  New 
York  to  Europe. 

(b)  This  suspension  shall  not  permit 
the  shipment  or  carriage  of  a  letter  or 
letters  out  of  the  mails  to  any  foreign 
country  for  subsequent  delivery  to  an 
address  within  the  United  States. 

Example  (1)  A  number  of  promotional 
letters  originated  by  firm  F  in  Loss  Angeles 
are  carried  by  Carrier  G  to  Europe  for  deposit 
in  the  mails  of  a  foreign  country.  Some  of  the 
letters  are  addressed  to  persons  in  Europe, 
some  to  persons  in  the  United  States.  The 
suspension  for  international  remailing  does 
not  apply  to  the  letters  addressed  to  persons 
in  the  United  States. 

(c)  Violation  by  a  shipper  or  carrier  of 
the  terms  of  this  suspension  is  grounds 
for  administrative  revocation  of  the 
suspension  as  to  such  shipper  or  carrier 
for  a  period  of  one  year  in  a  proceeding 
instituted  by  the  General  Counsel  in 
accordance  with  Part  959  of  this  chapter. 


The  failure  of  a  shipper  or  carrier  to 
cooperate  with  an  authorized  inspection 
or  audit  conducted  by  the  Postal 
Inspection  Service  for  the  purpose  of 
determining  compliance  with  the  terms 
of  this  suspension  shall  be  deemed  to 
create  a  persumption  of  a  violation  for 
the  purpose  of  this  paragraph  (c)  and 
shall  shift  to  the  shipper  or  carrier  the 
burden  of  establishing  the  fact  of 
compliance.  Revocation  of  this 
suspension  as  to  a  shipper  or  carrier 
shall  in  no  way  Umit  other  actions  as  to 
such  shipper  or  carrier  to  enforce  the 
Private  Express  Statutes  by 
administrative  proceedings  for  collection 
of  postage  (see  S  310.5)  or  by  civil  or 
criminal  proceedings. 
Fred  Egglestoo. 

Assistant  Genera/  Counsel,  Legislative 
Division. 
[FR  Doc.  86-13565  Filed  6-16-86;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(EPA  Action  MO  2069;  FRL-3032-5] 

Approval  and  Promulgaftion  of  State 
Implementation  Plans:  Missouil 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rulemaking  (PRM). 

summary:  In  this  notice,  EPA  is 
proposing  to  approve  a  draft  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Missouri.  The 
purpose  of  this  revision  is  to  reduce 
volatile  organic  compound  (VOC) 
emissions  from  the  refueling  of  motor 
vehicles.  The  reduction  of  VOCs  is 
necessary  to  reduce  ozone  levels  in  the 
St.  Louis  ozone  nonattainment  area. 
Today's  notice  is  published  to  advise  the 
public  of  EPA's  proposed  action  and  to 
request  comments. 

DATE:  Comments  must  be  received  on  or 
before  July  17. 1986. 
ADOBESSES:  Comments  should  be  sent 
to  Deann  K.  Hecht.  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue.  Kansas  City,  Kansas 
66101.  The  State  submittal  is  available 
for  inspection  during  normal  business 
hours  at  the  above  address,  and  at  the 
Missouri  Department  of  Natiu'al 
Resources.  1101  Rear  Southwest 
Boulevard,  Jefferson  City,  Missouri 
65102. 

FOR  FUfrrHER  INFORMATION  CONTACT 
Deann  K.  Hecht  at  (913)  236-2893  or  FTS 
757-2893. 


SUPPLEMCMTARV  INFORMATION:  On 
March  4. 1986,  the  State  of  Missouri 
submitted  a  draft  revision  to  the 
Missouri  SIP.  The  draft  revision  is  an 
amendment  lo  State  rule  10  CSR  10- 
5.220  for  the  St.  Louis  Metropolitan  Area 
entitled  "Control  of  Petroleum  Liquid 
Storage,  Loading,  and  Transfer."  Proper 
public  hearing  was  held  on  this 
amendment  on  January  16, 1986. 

This  revision  will  require  the  control 
of  VOC  emissions  from  the  refueling  of 
motor  vehicles.  This  is  known  as  State  II 
vapor  recovery.  Stage  I  vapor  recovery, 
controlling  emissions  from  loading 
gasoline  into  underground  tanks,  has 
been  required  since  1977.  The  intended 
effect  is  to  reduce  ozone  levels  in  the  St. 
Louis  nonattainment  area  by  reducing 
the  emissions  of  the  VOCs  that  react  in 
the  atmosphere  to  form  ozone.  The 
amendment  is  being  submitted  as  part  of 
the  State's  plan  to  attain  the  ozone 
standard  by  December  31, 1987,  which  is 
the  attainment  date  for  the  St.  Louis 
ozone  nonattainment  area. 

EPA  has  reviewed  the  proposed 
revisions  and  found  that  they  will 
effectively  achieve  the  desired  VOC 
reductions  and  are  consistent  with  the 
California  Stage  II  vapor  recovery 
regulations  which  EPA  used  as  a 
benchmark  for  evaluation.  California 
has  the  best  working  Stage  II  program, 
and  there  is  no  federal  guideline  for 
Stage  n  programs;  therefore.  EPA  used 
the  California  regulations  s  a  basis  for 
reviewing  the  Missouri  regulations^ 

The  Missouri  regulation  requires 
owners  or  operators  of  stationary 
gasoline  tanks  with  a  capacity  of  greater 
than  1.000  gallons  to  install  the  Stage  II 
vapor  recovery  equipment.  Stationary 
tanks  used  primarily  for  the  refueling  of 
agricultural  implements  or  implements 
of  husbandry  are  exempt  from  the  rule. 

There  are  currently  three  types  of 
Stage  II  systems  in  the  United  States: 
the  vapor  balance,  the  hybrid,  and  the 
vacuum  assist  systems.  The  State  has 
not  specified  which  of  the  three  vapor 
recovery  systems  should  be  installed. 
The  individual  owners  and  operators 
may  choose  from  the  three  systems; 
however,  the  State  has  specified  that 
only  equipment  certified  by  the  Director 
of  the  Missouri  Department  of  Natural 
Resources  can  be  installed,  used,  or 
maintained.  A  requirement  for  a  vapor 
recovery  system  or  a  modification  to  a 
system  to  be  certified  is  that  the  system 
must  first  be  certified  by  the  State  of 
California  Air  Resources  Board  (ARB) 
as  having  a  vapor  recovery  or  removal 
efficiency  of  at  least  95  percent.  The 
State  used  a  91.5  percent  efficiency  to 
determine  the  emission  reductions  in  the 
August  1. 1965,  SIP.  The  regulation  has 


also  provided  for  the  decertification  of  a 
system  by  the  Director  if  the  system  is 
prone  to  malperformance  such  that  the 
purpose  or  requirements  of  the  rule  is 
defeated. 

The  Missouri  regulation  requires 
operating  instructions  for  the  vapor 
recovery  system  to  be  posted  in  the 
gasoline  dispensing  areas.  This  will 
show  the  public  how  to  effectively  use 
the  vapor  recovery  equipment  to  obtain 
a  greater  in-use  efficiency.  The 
operating  sign  is  required  in  California 
and  has  helped  in  the  success  of  their 
Stage  II  program. 

The  Slate  will  submit  to  EPA  a  letter 
of  assurance  that  they  have  adequate 
funding  and  staff  to  implement  and 
enforce  the  Stage  II  program,  and  a 
letter  with  inspection  scheduling  and 
frequency  before  final  approval  is  taken 
on  this  action.  The  Missouri  regulation 
has  a  provision  for  allowing  the  Director 
to  tag  a  vapor  recovery  system  or 
component  "out  of  order"  if  there  is  a 
defect  in  the  equipment.  An  internal  list 
of  defects  is  referenced  in  the  rule  and 
will  be  made  readily  available  to  all  the 
owners  and  operators.  When  a  vapor 
recovery  system  is  tagged  "out  of 
order",  no  person  shall  use  or  permit  the 
use  of  that  system  or  component  until  it 
has  been  repaired,  replaced,  or  adjusted 
and  the  Director  has:  1)  reinspected  the 
system  or  component,  2)  found  it  to  be  in 
good  working  order,  and  3)  removed  the 
"out  of  order"  notice.  The  Director  must 
reinspect  the  system  or  component 
within  30  days  from  the  date  on  which  it 
was  marked  "out  of  order".  The  "out  of 
order"  procedure  has  worked  effectively 
in  the  California  program.  It  forces  the 
owner  or  operator  of  a  service  station  to 
properly  maintain  their  vapor  recoveiy 
system.  This  allows  for  a  greater  in-use 
efficiency. 

Final  compliance  with  the  regu'stion 
is  required  by  December  31. 1987.  The 
State  has  required  the  owners  and 
operators  to  submit  to  the  Director  by  no 
later  than  October  1. 1986.  the  vapor 
recovery  system  specifications  and 
general  installation  details.  Also, 
notification  of  installation  must  be 
submitted  no  later  than  60  days  prior  to 
installation. 

EPA  is  soliciting  public  comments  on 
this  notice  and  on  issues  relevant  to 
EPA's  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
address  above. 

The  revisions  are  being  proposed 
under  a  procedure  called  "parallel 
processing"  (47  FR  27073).  EPA  believes 
the  proposed  regulations  are 
approval)le;  however,  if  the  proposed 


revisions  are  substantially  changed, 
EPA  will  evaluate  those  changes  and 
may  publish  a  revised  NPR.  If  no 
substantial  changes  are  made.  EPA  will 
publish  a  Final  Rulemaking  Notice  on 
the  revisions.  The  final  rulemaking 
action  by  EPA  will  occur  only  after  the 
SIP  revisions  have  been  adopted  by 
Missouri  and  submitted  to  EPA  for 
incorporation  into»the  SIP. 

Proposed  Action 

EPA  is  proposing  to  approve  the  draft 
SIP  revision  described  in  this  Notice 
with  the  understanding  that  the  State 
will  not  make  any  significant  changes  to 
the  final  revision. 

This  State  submission  constitutes  a 
proposed  revision  to  the  Missouri  SIP. 
The  Administrator's  decision  to  approve 
or  disapprove  this  proposed  revision 
will  be  based  on  the  comments  received 
and  on  a  determination  of  whether  or 
not  the  revision  meets  the  requirements 
of  Sections  110  and  172  of  the  Clean  Air 
Act  and  of  40  CFR  Part  51.  Requirements 
for  Preparation.  Adoption,  and 
Submittal  of  State  Implementation 
Plans,  and  of  the  1982  SIP  policy  (46  FR 
7184.  January  22. 1981). 

Under  5  U.S.C  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  subjects  in  40.  CFR  Part  52:  Air 
pollution  control.  Ozone.  Hydrocarbons, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Authority:  42.  U.S.C.  7401-7642. 
Dated;  April  8. 1986. 
Morris  Kay. 

Regional  Administrator. 

(FR  Doc.  86-13813  Filed  6-16-86;  8:45  am) 

MLUNO  CODE  SSCO-SO-M 


2.  On  the  same  page,  first  column,  in 
the  SUMMARY,  fifth  line, 
"monomethyl"  should  read 
"monoethyfand  in  the  sixth  line, 
"glycolmonobutyl  ether"  was 
misspelled. 

3.  On  page  17892,  second  column,  in 
§  795.250(e)(2),  fifth  line,  "Wayne" 
should  read  "Wayner". 

4.  On  the  same  page,  third  column, 
fifth  line,  'Teratology"  was  misspelled. 

BILUNG  COOE  1S0&-01-M 


40  CFR  Part  799 
IOPTS-42080;  FRL-3001-91 

Trtettiylene  Glycol  Monomettiyl, 
Monoethyl,  and  Monobutyl  Ettiers; 
Proposed  Test  Rule 

Correction 

In  FR  Doc.  86-10704,  beginning  on 
page  17883,  in  the  issue  of  Thursday, 
May  15, 1986.  make  the  following 
corrections: 

PART  799— {CORRECTED] 

1.  On  page  17883.  in  the  subject 
heading  of  this  document.  "Monethyl" 
has  been  corrected  to  read  "Monoethyl" 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Fh^ancing  Administration 

42  CFR  Part  431 

(BERC-372-PI 

Medicaid  Program;  Mandatory  Second 
Surgical  Opinion  Requirements  for 
Medicaid  Recipients 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 


summary:  This  proposal  would  amend 
current  Medicaid  rules  to  require  that 
each  State's  Medicaid  plan  include  a 
program  requiring  second  surgical 
opinions  for  certain  surgical  procedures. 
The  regulations  would  require,  at  a 
minimum,  that  the  State's  program  apply 
to  ten  common  elective  surgical 
procedures  performed  for  the  Medicaid 
population  in  each  State.  Federal 
financial  participation  (FFP)  would  be 
denied  for  these  procedures  if  the 
recipient  did  not  obtain  a  second 
opinion  unless  exceptions  or  waivers  of 
the  requirement  were  applicable.  States 
with  an  alternative  second  surgical 
opinion  program  (SSOP)  or  existing 
review  programs  that  prevent 
unnecessary  surgery  and  are  cost- 
effective  would  be  allowed  to  obtain 
HCFA  approval  of  their  programs  in  lieu 
of  meeting  new  requirements. 
DATE:  To  be  considered,  comments  must 
be  mailed  or  delivered  to  the 
appropriate  address,  as  provided  below, 
and  must  be  received  by  5KX)  p.m.  on 
July  17. 1986. 

ADDRESS:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services, 
Attention:  BERC-372-P,  P.O.  Box  26676. 
Baltimore.  Maryland  21207. 

Please  address  a  copy  of  comments  on 
information  collection  requirements  to: 

Fay  ludicello.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  3208. 
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New  Executive  Office  Building. 
Washington.  DC  20503. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave..  SW., 

Washington,  D.C.,  or 
Room  132.  East  High  Rise  Building,  6325 

Security  Boulevard.  Baltimore. 

Maryland. 

In  commenting,  please  refer  to  file 
code  BERC-372-P.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  beginning  approximately 
three  weeks  after  publication  of  this 
document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave..  SW..  Washington. 
D.C.,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5:00  p.m.  (phone: 
202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT 

Ernestine  Jones,  (301)  597-0321. 

SUPPl£MENTARY  INFORMATION: 

I.  Background 

A.  Description  of  Second  Surgical 
Opinion  Programs  (SSOP) 

Second  surgical  opinion  programs  are 
formal  mechanisms  whereby  patients 
recommended  for  surgery  are  either 
encouraged  or  required  to  obtain  an 
independent  medical  opinion  prior  to 
performance  of  the  procedure.  The 
purpose  of  the  second  opinion  is  to 
inform  a  patient  whether  an 
independent  medical  evaluation 
confirms  the  diagnosis  and  the  necessity 
of  surgery,  and  to  offer  for  consideration 
any  alternative  treatment.  Second 
opinion  programs  most  effectively  focus 
on  elective  surgical  procedures  (i.e., 
those  that  may  be  planned  in  advance 
with  no  risk  to  patient  life  or  well- 
being). 

Second  opinion  programs  can  be 
either  voluntary  or  mandatory.  In  a 
voluntary  program,  the  second  opinion 
is  available  as  a  health  insurance 
benefit  for  use  at  the  patient's 
discretion.  In  a  mandatory  program,  the 
third  party  insurer  requires  the  patient 
to  obtain  a  second  opinion  prior  to 
surgery  as  a  condition  of  reimbursement. 
That  is,  payment  may  be  denied  for  the 
surgery  unless  a  second  opinion  has 
been  obtained. 

In  both  voluntary  and  mandatory 
second  opinion  programs,  the  final 
decision  to  have  surgery  is  generally 
made  by  the  patient.  Since  the  focus  of 
the  program  is  on  increased  patient 
awareness  of  both  surgical  and 
nonsurgical  treatment  options,  most 
insurers  do  not  require  the  second 


opinion  to  endorse  the  surgery  option  as 
a  condition  for  payment  for  the  surgery. 
Although  there  can  be  great  variation 
of  second  surgical  opinion  programs, 
there  are  a  number  of  elements  common 
to  all.  These  are:  (a)  Notification  to 
patients  and  the  medical  community  of 
the  availability  and  requirements  of  the 
second  opinion;  (b)  identification  of 
surgical  procedures  for  which  the 
second  opinion  is  required  or  suggested; 
(c)  identification  of  physicians  who  are 
available  and  qualified  to  provide 
second  opinions:  (d)  provision  for 
payment  for  the  independent  second 
opinion;  and  (e)  a  referral  mechanism 
for  patients  and/or  medical  records. 
Mandatory  programs  usually  also 
include  a  pre-screening  aspect  to 
identify  potential  recipients  of 
unnecessary  surgery,  a  listing  of 
exceptions  to  the  screening  requirement 
based  on  geographical  or  time 
constraints,  or  other  considerations;  and 
a  mechanism  to  verify  that  a  second 
opinion  was  obtained  prior  to  the 
surgery. 

B.  SSOPs  Under  Medicaid 

Between  1971  and  1980.  the  incidence 
of  surgical  procedures  increased  at  a 
rate  more  than  four  times  greater  than 
that  of  the  population.  In  January  1976. 
the  Subcommittee  on  Oversight  and 
Investigations  of  the  House  Committee 
on  Interstate  and  Foreign  Commerce 
reported  that  an  estimated  2.4  million 
unnecessary  surgeries  were  performed 
in  1974  at  th^  expense  of  11.900  lives 
and  about  $4  billion.  The  Subcommittee 
recommended  that  the  then  Department 
of  Health,  Education  and  Welfare 
promptly  institute  a  program  of 
independent  second  professional 
opinions  to  confirm  the  need  for  elective 
surgery  underwritten  by  Medicare  and 
Medicaid. 

In  an  effort  to  comply  with  Congress, 
mandate,  we  initiated  a  voluntary 
National  Second  Surgical  Opinion 
Program  (NSSOP)  for  Medicare  and 
Medicaid  in  1977,  which  is  ongoing.  This 
program  encourages  patients  to  be  more 
informed  and  involved  in  decisions  on 
their  health  through  the  use  of  public 
service  armouncements,  referral  centers, 
and  patient  information  and  educational 
materials  on  the  advantage  of  second 
opinions.  In  addition,  we  initiated 
several  second  opinion  demonstrations. 

Forty-two  State  Medicaid  programs 
offer  some  type  of  SSOP,  the  majority  of 
which  are  voluntary.  These  programs 
encourage  individuals  to  obtain  second 
opinions  at  no  cost  to  themselves,  but  do 
not  require  the  individual  to  participate, 
nor  to  avoid  surgery  if  the  second 
opinion  suggests  alternative  treatment. 


Currently,  there  are  10  States  that 
have  adopted  a  mandatory  SSOP  for 
their  cost  containment  initiative.  These 
States  focus  their  SSOPs  on  up  to  ten 
elective  surgical  procedures  that,  in  their 
experience,  are  frequently  performed  for 
the  Medicaidjjopulation.  In  these  States. 
Medicaid  does  not  reimburse  the 
physicians  for  performing  the  surgery 
without  a  second  opinion.  These  Slates 
are  Massachusetts,  Michigan, 
Minnesota,  Missouri,  New  Jersey, 
Oregon,  Tennessee,  Virginia,  Wisconsin, 
and  Washington.  The  State  of  New  York 
is  in  the  process  of  establishing  a 
mandatory  second  opinion  requirement 
in  its  Medicaid  program. 

C.  Effectiveness  of  SSOPs 

In  March  1982,  the  Secretary 
submitted  a  report  to  Congress  based  on 
the  results  of  our  evaluation  of  second 
surgical  opinion  programs.  The  finding 
revealed  that  mandatory  programs  have 
proven  successful  for  Medicaid  and 
have  the  potential  for  substantial  cost 
savings.  The  mandated  SSOPs  operated 
by  State  Medicaid  Agencies  clearly 
demonstrated  that  they  were  effective  in 
reducing  both  the  volume  of  elective 
surgeries  and  the  costs  associated  with 
them.  Three  States,  Massachusetts. 
Michigan,  and  Wisconsin  had  performed 
cost  studies  and  all  concluded  that  the 
SSOPs  will  result  in  a  20  to  35  percent 
reduction  in  elective  surgeries  at  annual 
cost  savings  of  from  $1  million  to  $3.7 
million,  an  average  of  $3.48  for  each 
Medicaid  recipient  residing  in  these 
States. 

11.  Proposed  Mandatory  Second  Surgical 
Opinion  Program 

Section  1902{a)(30)(A)  of  the  Social 
Security  Act  provides  that  a  Slate  plan 
for  medical  assistance  must  "provide 
such  methods  and  procedures  relating  to 
the  utilization  of,  and  the  payment  for, 
care  and  services  available  under  the 
plan  ...  as  may  be  necessary  to 
safeguard  against  unnecessary 
utilization  of  such  care  and  services  to 
assure  that  payments  are  consistent 
with  efficiency,  economy,  and  quality  of 
care."  Under  this  authority  and  section 
1902(a)(4)  of  the  Act  which  provides  that 
State  plans  shall  include  "methods  of 
administration  found  by  the  Secretary  to 
be  necessary  for  proper  and  efficient 
operation  of  the  plan",  some  States  now 
implement  voluntary  or  mandatory 
second  surgical  opinion  programs.  We 
believe  the  clear  evidence  of  program 
savings  and  patient  well-being  resulting 
from  madatory  SSOPs  make  it 
appropriate  to  require  all  States  to  use 
mandatory  SSOPs  or  effective 


alternatives  to  assure  efficient  program 
administration. 

We  propose  to  require  that  each 
State's  Medicaid  plan  include  a 
madatory  program  for  a  second  surgical 
opinion  for  selected  elective  high-cost 
procedures  which  generally  can  be 
postponed  without  undue  risk  to  the 
patient.  The  objectives  of  the  mandatory 
program  are  to  prevent  unnecessary 
surgery  and  be  cost-effective.  State 
plans  would  be  required  to  provide  that 
payment  would  not  be  made  if  the 
recipient  did  not  obtain  a  second 
opinion  (unless  stated  exceptions  were 
applicable).  Federal  financial 
participation  (FFP)  for  the  identified 
procedures  would  not  be  available  if  the 
recipient  did  not  obtain  a  second 
opinion  under  such  circumstances. 

Second  surgical  opinions  would  be 
required  whether  the  elective  surgical 
procedures  were  performed  on  an 
inpatient  or  outpatient  basis.  Federal 
financial  participation  would  be 
available  for  the  second  opinion  itself 
even  if  it  does  not  concur  with  the  initial 
recommendation  for  surgery.  If  the 
second  opinion  does  not  confirm  the 
first,  a  State,  at  its  option,  may  obtain 
Federal  financial  participation  for  a 
third  opinion  to  corroborate  need  for 
surgery. 

In  recognition  of  variations  in 
utilization  of  surgical  procedures  in 
different  States,  and  variations  in 
physician  referral  patterns,  we  are 
providing  States  considerable  latitude  in 
designing  their  mandatory  SSOP.  For 
example,  when  the  second  opinion  does 
not  confirm  the  first,  the  State,  at  its 
option,  may  refer  the  recipient  for  a 
third  opinion  or  may  decide  to  allow  the 
surgery  if  the  recipient  still  requests  it. 
Another  State  option  would  be  to  deny 
payment  for  the  surgery  under 
§  1902(a)(30)(A)  of  the  Act.  which  allows 
States  to  exclude  services  determined 
unnecessary.  Regardless  of  specific 
variations.  State  programs  must  comply 
with  certain  minimum  requirements,  as 
identified  below. 

We  would  require,  at  a  minimum,  that 
the  State's  program  apply  to  ten  elective 
surgical  procedures  that  are  costly  or 
frequently  performed  for  the  Medicaid 
population  in  the  State.  We  would 
define  surgery  as  a  procedure  which  can 
be  scheduled  in  advance,  i.e..  not  an 
emergency  procedure,  and  one  that  is 
discretionary  on  the  part  of  both 
physician  and  patient.  If  surgery  is 
"elective",  failure  to  undergo  such 
surgery  does  not  pose  a  mortality  threat 
to  the  patient  and  scientific  evidence 
does  not  indicate  clearly  greater  life 
expectancy  as  a  result  of  election  of  the 
surgery. 


The  State  plan  would  have  to  name 
the  procedures  and  specify  the  criteria 
used  to  select  them.  We  would  expect 
the  criteria  to  take  into  account  the 
costs  of  the  procedure  and  attendant 
services  (e.g.,  hospitalization  and 
follow-up  care),  anticipated  high  non- 
confirmation  rates,  volume  of 
procedures  and  the  elective  nature  of 
the  procedure.  Procedures  identified  in 
Massachusetts,  the  first  State  to  use  a 
mandatory  SSOP  in  its  Medicaid 
program  have  included,  for  example, 
tonsillectomy/adenoidectomy. 
menisectomy.  hysterectomy, 
cholecystemy,  submucous  resection, 
spinal  fusion/disc  surgery, 
hemorrhoidectomy  and  excision  of 
varicose  veins. 

The  State  agency  must  analyze  SSOP 
data,  including  cost  data,  at  least 
annually  to  determine  whether  changes 
should  be  made  in  the  list  of  elective 
surgical  procedures.  The  State  must 
agree  to  provide  such  information  upon 
request  to  the  Department. 

The  State  would  be  required  to 
establish  a  mechanism  for  obtaining  the 
second  opinon  from  a  qualified 
physician,  and  would  be  granted 
flexibility  in  determining  physicians' 
qualifications  for  issuing  second 
opinions.  For  example,  a  State  may 
choose  to  restrict  opinions  for  some 
procedures  to  certain  specialists  or  it 
may  identify  certain  physicians  as  a 
group  to  be  available  for  an^ second 
opinion  patient  referrals.  Further,  a 
State  would  be  free  to  contract  with 
entities  that  currently  perform  review 
functions  to  provide  physicians  for 
second  opinion  referrals.  Regardless  of 
the  mechanism  established  by  the  State, 
the  agency  must  specify  the 
qualifications  of  those  physicians  who 
would  be  consulted,  and  must  assure 
that  the  second  opinion  is  not  furnished 
by  a  physician  whose  evaluation  cannot 
be  considered  "independent"  due  to 
common  interest  or  other  close  ties  with 
the  first  opinion  physician. 

All  second  opinion  programs  are 
based  on  medical  judgments  and  we 
recognize  that  many  elements  enter  into 
a  medical  decision  to  recommend  one  or 
another  form  of  treatment.  The  second 
opinion  must  consider  the  proposed 
surgery  as  one  option  and  then  make  a 
recommendation  as  to  preferred  mode  of 
treatment  based  on  medical  findings. 

Second  opinions  would  not  be 
required  under  certain  circumstances.  If 
it  were  necessary  for  a  surgical 
procedure  listed  by  the  State  to  be 
performed  as  an  emergency,  the  need  for 
a  second  opinion  requirement  would  be 
waived.  Similarly,  if  a  State  agency 
develops  criteria  for  screening  cases  to 


determine  whether  second  surgical 
opinions  are  necessary  (e.g..  diagnostic 
evidence  of  the  patient's  condition  is 
such  that  approval  may  be  given  without 
the  need  for  a  second  opinion),  it  may 
waive  the  requirement  for  cases  which 
meet  the  criteria.  This  provision  is 
intended  to  permit  States  to  avoid 
unnecessary  expenses  in  connection 
with  the  SSOP  in  cases  where  a 
screening  process  proves  effective,  as  it 
has  done  in  some  existing  programs.  In 
addition,  should  the  State  determine 
that  there  is  no  qualified  physician 
available  to  furnish  a  second  opinion 
due  to  distance  or  specialty 
considerations,  the  requirement  would 
be  waived.  The  State  would  be  free  to 
establish  areas  where  distance 
precludes  obtaining  a  second  opinion.  In 
most  instances  we  would  not  expect  a 
Medicaid  recipient  to  be  required  to 
travel  more  than  the  distance  that  the 
individual  would  normally  be  required 
to  travel  to  receive  medical  services  in 
his  or  her  geographical  area.  Finally. 
Medicaid  recipients  enrolled  in  an  HMO 
or  competitive  medical  plan  (CMP) 
having  a  risk-sharing  contract  under 
Medicaid  would  be  exempt  from  the 
second  opinion  requirement  because 
HMOs  and  CMPs  generally  reimbursed 
on  a  risk  basis  use  other  approaches 
which  achieve  the  same  results  as  a 
second  opinion  program.  Any  action 
resulting  from  the  application  of  the 
State's  review  system  which  results  in 
the  denial  of  Medicaid  payment,  either 
prospectively  or  retrospectively,  is 
subject  to  the  usual  hearings  and  appeal 
rights  as  cited  under  42  CFR  Part  431 
Subpart  E. 

State  programs  would  be  required  to 
notify  all  recipients  and  physicians, 
hospitals  and  ambulatory  surgical 
facilities  participating  in  the  Medicaid 
program  of  the  SSOP  and  its 
requirements,  including  the  applicable 
list  of  surgical  procedures  to  which  such 
requirements  apply,  and  furnish 
information  about  the  mechanism  for 
referring  recipients  for  second  opinions. 

States  that  are  currently  operating 
review  programs  which  HCFA 
determines  achieve  the  objectives  of 
cost  effectiveness  and  preventing 
unnecessary  surgery,  as  stated  in  these 
regulations,  will  not  be  required  to 
follow  the  procedures  in  these 
regulations.  For  example,  some  States 
may  achieve  these  objectives  through 
their  claims  review  process,  or  by 
reviewing  on  a  prepayment  basis 
requests  for  all  or  certain  elective 
procedures.  To  the  extent  that  the 
State's  procedures  achieve  the 
objectives  of  these  regulations,  they  may 
be  exempt  from  these  requirements. 
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States  may  submit  a  description  of  their 
review  systems  to  HCFA  for  a 
determination  as  to  whether  they 
achieve  the  objectives  of  this  regulation. 
Overall,  HCFA's  approval  of  an 
alternative  program  will  be  based  on  its 
evaluation  as  to  whether  the  program  is. 
at  a  minimum,  equal  to  the  outcomes  to 
be  achieved  in  an  SSOP,  based  on  the 
objectives  set  forth  in  these  regulations. 
If  HCFA  determines  that  the  existing 
system  fails  to  meet  the  SSOP 
objectives.  States  will  be  given  the 
option  of  either  upgrading  existing 
programs,  or  implementing  an  SSOP.  if 
such  an  upgrading  will  meet  the 
objectives  of  the  regulations.  Existing 
programs  would  have  90  days  after  the 
effective  date  of  this  regulation  to  come 
into  compliance.  Similarly,  States  not 
currently  operating  SSOP  programs  may 
substitute  an  alternative  approach  if 
HCFA  finds  that  the  proposed  system 
will  accomplish  the  same  objectives. 

HCFA  may  withdraw  its  approval  of 
the  alternative  to  a  mandatory  SSOP  if  it 
finds  that  the  system  is  not  satisfactorily 
accomplishing  those  purposes.  In  such 
cases,  the  State  must  institute  this  an 
SSOP  within  90  days  from  the  date  the 
alternative  plan  was  disapproved  by 
HCFA. 

In  accordance  with  the  President's 
budget  for  fiscal  year  1987,  we  propose 
this  regulation  be  effective  October  1. 
1986,  but  States  would  have  90  days 
after  the  effective  date  of  publication  of 
the  final  rule  to  come  fully  into 
compliance.  This  will  allow  States 
sufficient  time  to  establish  the 
mandatory  second  surgical  opinion    , 
program,  to  upgrade  an  existing 
program,  or  to  seek  approval  of  an 
alternative  plan  or  review  program,  and 
to  advise  all  affected  parties. 

in.  Provisions  of  the  Proposed 
Regulations 

We  propose  to  add  a  new  Subpart  G 
to  Part  431  of  Title  42.  This  regulation,  as 
mentioned  above,  would  impose  a 
Federal  requirement  that  each  State's 
Medicaid  plan  include  a  program  for 
mandatory  second  surgical  opinions  for 
certain  procedures. 

Section  431.400  would  be  added  to 
include  the  basis  and  scope  for  a 
mandatory  second  surgical  opinion 
program  and  necessary  definitions. 

Section  431.401  would  specify  that  the 
State  plan  must  include  the 
requirements  of  this  subpart,  or  the 
State  must  include  an  approved 
alternative  program. 

Section  431.402  would  require  that  the 
State's  program  apply  to  a  selected  list 


of  ten.  or  more  at  State  option,  elective 
surgical  procedures  as  outlined  in  the 
regulation  text.  The  second  opinion 
must,  at  a  minimum,  address  the 
medical  appropriateness  of  the  proposed 
surgery.  Federal  financial  participation 
(FFP)  would  be  denied  for  elective 
surgical  procedures  specified  by  the 
State  if  the  recipient  did  not  obtain  a 
second  opinion  (unless  exceptions  or 
waivers  of  the  requirement  were 
applicable). 

Section  431.403  would  outline  the 
procedures  for  selecting  elective 
surgeries  for  inclusion  in  the  SSOP. 

In  §  431.404  we  would  specify  the 
criteria  for  a  State  agency  to  consider 
when  establishing  procedures  for 
SSOPs. 

Section  431.405  would  require  that  an 
agency  notify  all  Medicaid  recipients  of 
the  requirements  of  the  Second  Surgical 
Opinion  program. 

Section  431.406  would  require  that  an 
agency  notify  all  physicians,  hospitals 
and  facilities  participating  in  the 
Medicaid  program  which  provide 
services  subject  to  the  second  opinion 
reequirements. 

IV.  Regulatory  Impact  Statement  and 
Regulatory  Flexibility  Analysis 

A.  Introduction 

Executive  Order  12291  (E.0. 12291) 
requires  u^to  prepare  and  publish  an 
initial  regulatory  impact  analysis  for  any 
proposed  regulations  that  are  likely  to 
meet  criteria  for  a  "major  rule".  A  major 
rule  is  one  that  would  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  any  geographical  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

In  addition,  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612),  we  prepare  and 
publish  an  initial  regulatory  flexibility 
analysis  for  proposed  regulations  unless 
the  Secretary  certifies  that  the 
regulations  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  States  are  not  included  in  the 
definition  of  small  entity  under  the  RFA. 
In  addition,  since  they  are  individuals, 
Medicaid  recipients  are  not  considered 
small  entities  under  the  RFA.  However. 


hospitals,  ambulatory  surgical  centers 
and  physicians,  which  would  be 
affected  by  this  proposed  rule,  are 
considered  small  entities.  > 

This  proposed  rule  would  not  meet  the 
criteria  for  a  major  rule  under  E.O. 
12291.  Although  we  do  Aot  expect  many 
physicians,  hospitals,  or  ambulatory 
surgical  centers  would  experience 
substantial  loss  of  revenue  as  a  result  of 
a  mandatory  SSOP,  the  changes  in 
behavior  associated  with  the  "sentinel 
effect",  the  required  provision  of 
information  to  patients  and  making 
referrals  for  second  opinions,  may  be 
considered  significant.  Therefore,  we       ^• 
have  prepared  a  voluntary  regulatory 
flexibility  analysis. 

B.  Estimated  Program  Savings 

Based  on  the  data  currently  available 
to  us,  this  regulation  is  expected  to  save 
between  $20  and  $70  million  annually  in 
Medicaid  program  expenditures  for 
Federal  and  State  governments, 
combined,  by  making  it  mandatory  to 
require  second  surgical  opinions  for 
selected  elective  surgical  procedures. 

Estimated  Annual  Savings  of  Medicaid 
Mandatory  SSOP  (Medical  Assistant 
Payment) 

(Rounded  lo  nearest  SS  irxWon] 


Federal. 
Stale 


Total.. 


S10  to  $40 
Sioiosao 

$20  to  $70 


The  wide  range  of  potential  savings  is 
related  to  the  options  available  to 
States.  Our  estimate  of  savings  is  based 
on  the  difference  between  the  cost  of 
surgery  and  the  combined  cost  of  a 
second  physician  consultation  and  any 
alternative  treatment  that  may  be 
required,  and  takes  into  account  that 
there  would  be  additional  program  costs 
associated  with  obtaining  second 
opinions.  However,  some  aspects  of 
costs  and  savings  were  too  difficult  to 
quantify.  For  example,  some  savings 
would  be  associated  with  the  avoidance 
of  the  costs  of  ancillary  services 
associated  with  surgical  procedures  not 
performed,  and  some  offsetting  costs 
could  result  from  alternative  treatment 
furnished  instead  of  surgery.  First  year 
savings  would  be  somewhat  less  than 
eventual  full  annual  savings  because  of 
the  delays  necessary  for  States  to 
amend  their  State  plans  and  implement 
programs,  and  lags  in  reimbursement 
claims.  In  addition,  program  savings 
would  be  o^set  by  administrative  costs 


for  the  States,  of  which  the  Federal 
Government  would  bear  a  share. 

C.  Discussion 

There  are  currrently  ten  States  with 
mandatory  second  surgical  opinion 
programs.  Three  States  have  reported  $1 
million  in  savings  annually  as  a  result  of 
their  mandatory  programs.  The  surgery 
rates  have  declined  in  these  States 
attributable  both  to  a  direct  effect  on 
patients  referred  lo  the  SSOP  and  to  a 
"sentinel  effect":  that  is.  that  physicians 
recommended  fewer  surgeries. 

Physician  behavior  could  be  affected 
in  several  ways  by  this  proposed  rule. 
The  physicians  who  recommend  and 
perform  surgical  procedures  may 
prescribe  surgery  less  frequently.  To  the 
extent  that  surgeons  perform  fewer 
surgeries  as  a  preferred  form  of 
treatment,  whether  as  a  result  of  this 
"sentinel "  effect,  or  as  a  result  of  patient 
election  to  avoid  surgery,  physician 
income  could  be  reduced.  However, 
there  would  be  an  increase  in  the 
number  of  referrals  and  consultations  as 
a  result  of  this  proposed  rule.  The  cost 
of  these  physicians'  services  would,  to 
some  extent,  offset  savings  attributable 
to  reduced  surgical  costs,  and  in  the 
case  of  individual  physicians  who 
provide  second  or  third  opinions,  also 
might  offset  in  part  any  income 
reduction  attributable  to  a  reduction  in 
the  number  of  surgeries  performed. 
Certain  physicians  might  experience  an 
increased  consultation  workload,  with  a 
concomitant  increase  in  income,  when 
they  agree  to  participate  in  the  State 
programs. 

Physicians  and  facilities  would  have 
to  assure  that  each  recipient  was 
informed  of  the  need  for  a  second 
opinion  and  obtained  it  in  order  to  have 
the  procedure  ultimately  paid  for  by  the 
Medicaid  program.  This  could  place 
additional  administrative  burdens  on 
the  physician,  the  facility  at  which 
surgery  would  occur,  and  the  State 
Medicaid  agency,  to  ensure  that 
preparation  of  a  second  opinion  was 
confirmed  prior  to  performance  of 
surgery. 

Hospitals  and  ambulatory  surgical 
centers  could  be  affected  by  lesser 
volumes  of  elective  surgery.  Delays  in 
admissions  could  occur  because  the 
patients  would  be  involved  in  setting  up 
(appointments  for  second  or  third 
[opinions. 

^     We  expect  this  proposal  would 
enhance  quality  of  services  among 
health  care  providers  and  practitioners 
by  avoiding  unnecessary  surgery. 
Further,  since  surgery  is  relatively 
resource  intensive  compared  to 
alternative  treatment  modalities, 
avoidance  ui  unnecessary  surgery 


would  be  expected  to  improve  overall 
system  productivity,  since  some 
resources  would  presumably  be 
redistributed  more  effectively. 

The  SSOP  would  benefit  Medicaid 
recipients  by  giving  them  a  more  active 
part  in  the  decision  of  whether  to 
undergo  surgery  that  might  not  be  in 
their  best  interest.  Costsharing 
requirements  would  be  waived  for  the 
second  or  third  opinion  or  for  related 
diagnostic  services.  Further.  Medicaid 
recipients  would  be  better  informed  and 
more  aware  of  alternatives  to  surgery. 
As  a  consequence  of  obtaining  a  second 
opinion,  the  elective  procedures 
performed  would  be  based  on  informed 
decisions  by  recipients  more  aware  of 
the  surgery  to  be  performed  and 
alternative  treatment  to  replace  the 
surgery. 

If  a  recipient  were  to  elect  not  to  get  a 
second  opinion,  or  if  coverage  were 
denied  under  a  State  utilization  control 
program  as  a  result  of  a  negative  second 
opinion,  his  or  her  costs  for  subsequent 
surgery  could  increase  because  the 
burden  of  paying  for  the  resulting 
surgery  and  attendant  services  would 
not  be  borne  by  the  Medicaid  program. 
This  could  also  increase  costs  for  the 
physician  and  provider  if  the  recipient 
were  unable  to  pay  for  the  surgery. 
However,  we  expect  recipients  would 
rarely  choose  surgery  without  obtaining 
a  second  opinion,  since,  in  the  case  of  a 
recipient  electing  to  have  surgery,  the 
financial  interests  of  recipient, 
physician,  and  provider  would  all  be 
served  by  obtaining  the  second  opinion. 

V.  Reporting  and  Recordkeeping 
Requirements 

Sections  431.401,  431.404  (a),  (b),  (c), 
(e),  and  (g),  431.405  and  431.406  of  this 
proposed  rule  contain  information 
collection  requirements  that  are  subject 
to  the  Office  of  Management  and  Budget 
review  under  the  Paperwork  Reduction 
Act  of  1980.  A  notice  will  be  published 
in  the  Federal  Register  when  approval  is 
obtained.  Other  organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  and  collection 
requirements  should  follow  the 
directions  in  the  ADDRESS  section  of 
this  preamble. 


VI.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  receive,  we  carmot 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all  comments 
and  will  respond  to  the  issues  in  the 
preamble  to  that  rule. 


List  of  Subjects  in  42  CFR  Part  431 

Grant  programs-health,  Health 
facilities,  Medicaid.  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  431  would  be  amended  as 
set  forth  below: 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

1.  The  table  of  contents  is  amended  by 
adding  a  new  Subpart  G  to  Part  431  and 
reserving  Subpart  H-L  to  read  as 
follows: 

Subpart  G— Mandatory  Second  Surgical 
Opinion  Program  Under  Medicaid 

431.400  Basis,  scope  and  derinitions. 

431.401  Stale  plan  requirements. 

431.402  Application  of  second  surgical 
opinions. 

431.403  Covered  elective  surgical 
procedures. 

431.404  Procedures  for  SSOPs. 

431.405  Notfication  to  recipients. 

431.406  Notification  to  physicians,  hospitals 
and  ambulatory  surgical  facilities. 

Subparts  H-L— (Rasarvad] 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302),  unless  otherwise  noted. 

2.  A  new  Subpart  G  is  added  to  read 
as  follows: 

Subpart  G— Mandatory  Second 
Surgical  Opinion  Program  Under 
Medicaid 

§431.400    Basis,  scop*  and  definitions. 

(a)  Basis.  This  subpart  is  based  on 
section  1902(a)(30)(A)  of  the  Act  which 
requires  that  State  plans  contain 
safeguards  against  unnecessary 
utilization  of  care  and  services  and 
assure  that  payments  are  consistent 
with  efficency,  economy  and  quality  of 
care.  This  subpart  is  also  based  on 
section  1902(a)(4)  of  the  Act  which 
provides  that  States  plans  shall  include 
administrative  methods  necessary  for 
proper  and  efficient  operations  of  the 
plan. 

(b)  Scope.  This  subpart  establishes 
general  requirements  for  a  mandatory 
second  surgical  opinion  program  (SSOP) 
or  approved  alternative  program  under 
Medicaid  for  each  State  as  a  State  plan 
requirement.  The  objectives  of  the  SSOP 
are  to  prevent  unnecessary  suigery  and 
be  cost-effective.  State  plans  must 
provide  that  unless  certain  exceptions 
apply,  a  recipient  must  obtain  an 
independent  evaluation  of  the  need  for 
surgery  for  specified  elective  surgeries 
prior  to  their  performance,  as  a 
condition  for  Medicaid  payment. 

(c)  Definitions.  As  used  in  this  part: 
"Elective  surgery"  means  a  surgical 
procedure  which  can  be  scheduled  in 
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advance.  (I.e..  not  an  emergency 
procedure),  and  one  which  is 
discretionary  on  the  part  of  both 
physician  and  patient  Failure  to 
undergo  elective  surgery  does  not  pose  a 
mortality  threat  to  the  patient,  and 
scientific  evidence  does  not  indicate 
cleariy  greater  life  expectancy  if  the 
surgery  is  elected. 

"Emergency  surgery"  is  characterized 
by  urgent  need  for  performance:  is 
surgery  performed  for  conditions  and 
circumstances  which  afford  no  choice  of 
alternatives  either  to  the  physician  or  to 
the  recipient  as  to  performance  or  non- 
performance: or  is  surgery  which  if 
delayed,  could  reasonably  result  in 
death  or  permanent  impairment  of 
health. 

"First  opinion"  means  the  medical 
judgment  by  a  physician  qualified  to 
evaluate  the  patient's  condition  that  the 
procedure  is  medically  appropriate. 

"Review  program"  means  a 
systematic  plan  for  utilization  review  to 
determine  whether  a  second  surgical 
opinion  should  be  obtained  for  selected 
elective  surgical  procedures  furnished  to 
Medicaid  recipients.  The  plan  must 
provide  for  review  of  each  case  for 
elective  surgical  procedures  which 
applies  to  inpatient  services  of  a 
hospital  or  outpatient  services. 

"Second  opinion"  means  an 
additional  surgical  or  medical 
evaluation  of  a  recommendation  for 
elective  surgery  given  by  a  physician  in 
active  practice  qualified  to  evaluate  the 
patient's  condition. 

"Second  surgical  opinion  program 
(SSOP)"  means  a  State  program  under 
which  Medicaid  recipients  may  be 
required  to  obtain  an  additional 
physician  consultation  as  a  condition  of 
Medicaid  payment  for  the  surgery  and 
related  services. 

S  1431.401    State  plan  requirements. 

(a)  A  State  plan  must  include  the 
requirements  of  S§  431.402  through 
431.406.  or  the  State  must  have  in  place 
a  system  for  reviewing  the  need  for 
surgical  procedures  which  HCFA 
determines  achieves  the  objectives  of 
these  provisions. 

(b)  A  State  plan  must  specify 
implementing  details  concerning  the 
SSOP.  consistent  with  requirements  of 
this  subpart. 

§  1431.402     Applicatton  of  second  surgical 
opinions. 

(a)  General  rule.  Federal  financial 
participation  (FFP)  is  not  available  for 
those  elective  surgical  procedures 
specified  by  the  State  if  the  recipient  did 
not  obtain  a  second  opinion,  unless 
exceptions  or  waivers  of  the 
requirement  were  applicable  as  staled  in 


paragraph  (b)  of  this  section.  For  those 
elective  surgical  procedures  specified  by 
the  State  in  accordance  with  §  431.403  of 
this  subpart,  but  in  no  case  fewer  than 
ten  such  procedures,  a  second  surgical 
opinion  most — 

(1)  Be  obtained  from  a  physician  that 
meets  the  qualifications  of  §  431.404: 
and 

(2)  Address  the  medical 
appropriateness  of  the  proposed  surgery 
as  the  preferred  mode  of  treatment. 

(b)  Exceptions.  The  recipient  is  not 
required  to  obtain  a  second  surgical 
opinion  with  respect  to  procedures 
subject  to  paragraph  (a)  of  this  section 
if— 

(1)  The  State's  procedures  provide  for 
screening  of  proposed  surgical 
procedures  to  determine  whether  the 
diagnostic  evidence  of  the  patient's 
condition  is  such  that  approval  may  be 
given  without  the  need  for  a  second 
opinion; 

(2)  The  recipient  is  enrolled  in  a  HMO 
or  prepaid  health  plan  having  a  risk- 
sharing  contract  with  the  State  Medicaid 
agency; 

(3)  The  procedure,  although  generally 
elective,  is  being  performed  as  an 
emergency  procedure  as  defined  in 

S  431.400: 

(4)  The  State  agency  determines  there 
is  no  qualified  physician  available  to 
give  a  second  opinion  due  to 
considerations  of  distance  or  physician 
specialty. 

§1431.403    CoverMI  atsctlv*  surgicat 
proc«dur«s. 

In  selecting  elective  procedures  for 
inclusion  in  its  SSOP.  the  State  agency 
must  consider  both  outpatient  and 
inpatient  procedures  and  determine 
whether  the  procedure — 

(a)  Is  one  that  can  generally  be 
postponed  without  creating  an  undue 
risk  to  the  recipient; 

(b)  Is  costly  or  is  frequently  performed 
for  Medicaid  recipients;  and 

(c)  is  among  those  found  to  be  of 
questionable  medical  necessity  based 

.  upon  reputable  data  or  medical 
literature  available  to  the  State  agency. 

§  43 1 .404    Procedures  tor  SSOPs. 

(a)  The  State  agency  must  establish 
procedures  under  which  recipients  are 
required  to  obtain  a  second  surgical 
opinion  prior  to  undergoing  surgery  for 
certain  elective  surgery.  A  State  may.  at 
its  option,  also  provide  for  obtaining  a 
third  opinion  to  confirm  either  the  initial 
or  second  opinion. 

(b)  The  agency  must  provide 
information  and  assistance  to  the 
recipients  which  would  include,  as  a 
minimum. — 


(1)  A  list  of  physicians  determined  by 
the  State  agency  to  be  qualified  to 
provide  second  opinions  and  who  have 
agreed  to  do  so  or  other  direct  referral 
mechanism  established  by  the  agency     ^ 
for  this  purpose;  and 

(2)  Information  about  how  to  retrieve 
pertinent  medical  records  from  the 
physician  who  provided  the  first  opinion 
(or,  if  necessary,  from  the  hospital  or 
surgical  facility)  and  make  available  the 
necessary  information  to  the  physician 
being  asked  to  provide  the  second 
opinion  or  other  State  established 
mechanism  for  this  purpose. 

(c)  The  Stale  agency  must  analyze 
SSOP  data  (including  cost  data)  and 
update,  if  necessary,  the  list  of  elective 
procedures  at  least  once  a  year.  The 
State  must  agree  to  provide  such 
information  to  the  Secretary  of  his 
designee  upon  request. 

(d)  The  State  agency  may  not  impose 
a  cost  sharing  requirement  on  a 
recipient  for  such  a  second  (or.  at  State 
option  where  the  two  opinions  disagree, 
a  third)  opinion,  nor  for  necessary 
diagnostic  services  covered  under  the 
State  plan  which  are  required  for 
preparation  of  the  second  or  third 
opinion. 

(e)  The  State  agency  must  designate, 
for  each  surgical  procedure  on  the  list 
for  which  a  second  opinion  is  required, 
those  specialties  and  qualifications  of 
those  physicians  who  would  be 
consulted  for  a  second  opinion.  The 
State  agency  requirements  must  assure 
that  no  conflict  of  interest  exists 
between  the  first  opinion  physician  and 
physicians  providing  a  second  or  third 
opinion. 

(f)  A  State  must  have  its  SSOP 
implemented  within  90  days  after  the 
effective  date  of  this  regulation. 

(g)  A  State  with  an  alternative  SSOP 
plan  or  an  existing  review  program  that 
prevents  unnecessary  surgery  and  is 
cost  effective  must  obtain  HCFA's 
approval  of  its  program.  The  agency 
must  submit  the  appropriate  information 
to  make  this  determination  to  HCFA 
within  30  days  of  the  effective  date  of 
this  regulation. 

(h)  A  State  with  an  alternative  SSOP 
plan  that  does  not  meet  HCFA's 
approval  or  with  an  existing  review 
program  that  does  not  meet  HCFA's 
approval  must  upgrade  its  system  to 
meet  HCFA's  approval  or  implement 
these  SSOP  requirements  within  90  days 
from  the  dale  the  alternative  plan  or 
review  program  was  disapproved. 

§431.405    NotHlcation  to  r*cipl*nts. 

The  State  agency  must  notify  all 
recipients  of  the  SSOP  and  its 
requirements,  including  the  applicable 


list  of  surgical  procedures  to  which  such 
requirements  apply,  exceptions,  and 
general  information  about  the  referral 
services. 

§  431 .406    Notification  to  physicians, 
hospitals  and  ambulatory  surgical  facilities. 

The  State  agency  must  notify  all 
physicians,  hospitals  and  ambulatory 
surgical  facilities  which  provide  services 
subject  to  the  SSOP  and  are 
participating  in  the  Medicaid  program  of 
the  requirements  of  the  SSOP.  The 
notice  must  also  include  the  applicable 
list  of  surgical  procedures  to  which  the 
requirements  apply. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance) 

Dated:  May  19. 1986. 
William  L.  Roper. 

Adnunistrutor,  Health  Care  Financing 
Administration. 

Approved:  May  27, 1986. 
Otis  R.  Bowen, 
Secretary. 
\yH  Doc.  86-13666  Filed  6-16-86:  8:4.')  am| 

BILUNG  CODE  4l20-ei-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

IDocket  No.  PS-91;  Notice  1] 

Interval  for  Review  and  Calculation  of 
Relief  Device  Capacity 

agency:  Research  and  Special  Programs 

Administration  (RSPA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
permit  calculations  made  to  verify 
capacity  of  relieving  devices  to  be 
performed  on  the  same  interval  (not  to 
exceed  15  months,  but  at  least  once  each 
calendar  year)  as  required  if  capacity 
tests  are  actually  performed.  The 
present  interval,  "one-year."  causes 
inconvenience  in  scheduling  and 
possibly  added  inspection  costs  with  no 
greater  safety  benefits  than  the  interval 
proposed  here. 

DATE:  Interested  persons  are  invited  to 
submit  written  comments  on  this 
proposal  by  August  18. 1988.  Late  filed 
comments  will  be  considered  to  the 
extent  practicable. 

ADDRESS:  Comments  should  identify  the 
docket  and  notice  numbers  and  be 
submitted  in  triplicate  to  the  Dockets 
Branch.  Room  8426.  Research  and 
Special  Programs  Administration.  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  (202)  425-3148.  All  comments  and 
other  docket  material  are  available  in 
Room  8428  for  inspection  and  copying 


I 


between  the  hours  of  8:30  a.m.  and  5:00 
p.m.  each  working  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Cory,  (202)  42&-2082.  Copies  of 
the  proposal  and  documents  related 
thereto  may  be  obtained  from  the 
Dockets  Branch.  (202)  426-3148. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  inspections  and  tests  required  by 
§§  192.739  and  192.743(a)  of  relieving 
devices  as  well  as  other  equipment  must 
be  conducted  "at  intervals  not  to  exceed 
15  months,  but  at  least  once  each 
calendar  year."  The  inspections  and 
tests  are  to  determine  that  the 
equipment  is  in  good  mechanical 
condition,  has  adequate  capacity,  is 
reliable,  has  a  correct  set  pressure  and 
is  properly  installed  and  protected.  A 
companion  rule.  §  192.743(b),  permits 
operators  to  substitute  "review  and 
calculation  of  required  capacity"  when 
an  actual  test  of  capacity  is  not  feasible. 
This  review  and  calculation  must  be 
made  "at  intervals  not  exceeding  one- 
year." 

The  difference  between  the  inspection 
and  test  interval  in  §§  192.739  and 
192.743(a)  and  the  "one  year"  period 
under  S  192.743(b)  if  forcing  pipeline 
operators  to  set  different  schedules  for 
the  inspections  and  tests  of  relieving 
devices  versus  review  and  calculation, 
which  may  increase  costs  and  is 
inconvenient.  Further,  although  actual 
testing  is  preferred,  the  objective  of  each 
of  these  rules,  assuring  adequate 
capacity,  is  the  same.  There  is  no  safety 
justification  for  requiring  the  calculation 
of  capacity  under  §  192.743(b)  on  a 
schedule  that  is  different,  not 
necessarily  more  frequent,  than  the 
schedule  for  tests  and  inspections  under 
§§192.739  and  192.743(a). 

On  November  18, 1985,  the  Gas  Piping 
Technology  Committee  of  the  American . 
Society  of  Mechanical  Engineers 
petitioned  RSPA  to  amend  §  192.743(b) 
to  permit  the  review  and  calculation  of 
relieving  device  capacity  to  be  made  at 
the  same  interval  permitted  for  the 
testing  of  relieving  devices  under 
§  192.743(a).  (Petition  No.  P-31). 

In  view  of  the  undue  burden  and 
potentially  added  costs  of  scheduling 
the  tests  and  inspections  of  relieving 
devices  under  §§  192.739  and  192.743(a) 
on  a  different  basis  from  the  alternative 
review  and  calculation  under 
§  192.743(b).  RSPA  is  proposing  to 
amend  S  192.743(b)  to  permit  the  review 
and  calculation  to  be  made  "at  intervals 
not  to  exceed  15  months,  but  at  least 
once  each  calendar  year." 

It  should  be  noted  that  under  the 
existing  and  proposed  versions 
§  192.743(b).  calculation  of  capacity 


need  not  be  repeated  if  the  review 
documents  that  the  parameters  used  in 
the  previous  calculation  have  not 
changed  to  make  existing  capacity 
inadequate. 

Classification 

Since  this  proposed  rule  will  have  a 
positive  effect  on  the  economy  of  less 
that  $100  million  a  year,  will  result  in 
cost  savings  to  consumers,  industry,  and 
government  agencies,  and  no  adverse 
impacts  are  anticipated  the  proposed 
rule  is  not  "major"  under  Executive 
Order  12991.  Also,  it  is  not  "significant" 
under  Department  of  Transportation 
procedures  (44  FR  11034).  RSPA  believes 
that  the  proposed  rule  will  reduce  the 
costs  and  inconvenience  of  scheduling 
the  inspections  and  tests  of  relief  values 
under  §192.43.  However,  this  savings 
is  not  expected  to  be  large  enough  to 
warrant  preparation  of  a  Draft 
Regulatory  Evaluation. 

Based  on  the  facts  available 
concerning  the  imapct  of  this  rulemaking 
action.  I  certify  pursuant  to  section  605 
of  the  Regulatory  Flexibility  Act  that  the 
action  will  not.  if  adopted  as  final,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  192 

Pipeline  safety,  Relieving  devises. 
Inspections.  Testing. 

PART  192— (AMENDED) 

In  view  of  the  above.  RSPA,  proposes 
to  amend  Part  192  ot  Title  49  of  the  Code 
of  Federal  Regulations  as  follows: 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  set  forth  below: 

•     Authority:  49  U.S.C.  1672;  U.S.C.  1804;  49 
CFR  1.53  and  Appendix  A  of  Part  L. 

2.  Section  192.743(b)  would  be  revised 
to  read  as  follows: 

§  192.743    Pressure  limiting  and  regulatir.g 
stations:  Testing  ot  reliet  devices. 
,         •         •        *        • 

(b)  If  a  test  is  not  feasible,  review  and 
calculation  of  the  required  capacity  of 
the  relieving  device  at  each  station  must 
be  made,  at  inter\'als  not  exceeding  15 
months,  but  at  least  once  each  calendar 
year,  and  these  required  capacities 
compared  with  the  rated  or 
experimentally  determined  relieving 
capacity  of  the  device  for  the  operating 
conditions  under  which  it  works. 
.         «         «         •         • 

Issued  in  Washington.  DC.  on  |une  12. 19»W, 
under  authority  delegated  by  CFR  Part  106. 
Appendix  A. 
Robert  L  Paullin. 
Dinxlor.  Office  of  Pipeline  Safety. 
(FR  Doc.  86-1361^  Filed  6-16-86;  8  45  am| 
■NjjNQ  cow  «iie-«o-H 
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DEPARTMENT  OF  AGRICULTURE 

Commocfity  Credft  Corporation 

Temporary  Program  to  Encourage  Use 

of  Grain  for  Fuel  Etfianol 

agency:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Notice. 


JM   I 


summary:  On  MAy  2. 1986.  the 
Secretary  of  Agriculture  announced  a 
temporary  program  to  encourage  the  use 
of  grain  in  the  production  of  fuel 
ethanol.  Under  the  program,  the 
Commodity  Credit  Corporation  (CCC) 
will  enter  into  agreements  with  eligible 
ethanol  producers  who  (1)  acquire  grain 
in  the  market  and  (2)  convert  the  grain 
into  fuel  ethanol  between  May  10  and 
September  30. 1986.  Under  the 
agreements,  CCC  will  issue  Commodity 
Certificates  (Certificates)  to  ethanol 
producers  as  provided  in  an 
Announcement  and  Offer  to  provide 
program  benefits  to  eligible  producers. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ronald  K.  Burgess,  Deputy  Director, 
Commodity  Operations  Division. 
Agricultural  Stabilization  and 

Conservation  Service  (ASCS).  USDA. 
Washington,  D.C.  20250  (202-447-4966). 

SUPPlfMENTARY  INFORMATION:  Some 
facilities  which  use  grain  in  the 
production  of  fuel  ethanol  have  closed 
and  others  are  threatened  with 
imminent  failure  because  of  financial 
problems  due  to  the  decline  in  energy 
prices. 

Section  423(a)  of  the  Agricultural  Act 
of  1949,  as  amended  by  section  1024  of 
the  Food  Security  Act  of  1985  Pub.  I-  99- 
198)  (the  1949  Act),  authorizes  CCC  to 
provide  CCC-owned  stocks  of 
agricultural  commodities  at  no  cost  or 
reduced  cost  to  encourage  this  purchase 
of  agricultural  commodities  for  the 
producMon  of  liquid  fuels.  Section  423(a) 
provides  that,  insofar  as  possible,  any 
.  such  action  should  not  displace  usual 
marketing  of  agricultural  commodities. 


In  order  to  encourage  facilities  which 
use  grain  in  the  production  of  fuel 
ethanol  to  continue  in  operation,  thereby 
removing  surplus  grain  from  the  market, 
CCC.  in  accordance  with  the  1949  Act 
and  the  Commodity  Credit  Corporation 
Charter  Act,  will  make  an  offer  to  issue 
Certificates  to  eligible  ethanol  producers 
who  remove  grain  from  the  market  and 
subsequently  convert  the  grain  into  fuel 
ethanol  during  the  period  of  May  10  to 
September  3a  1986  (the  processing 
period).  Generally,  for  every  2.5  bushels 
of  grain  that  is  acquired  in  the  market 
and  then  converted,  to  ethanol  during  the 
processing  period,  producers  will 
receive  Certificates  equivalent  to  the 
market  value,  as  determined  by  CCC.  of 
one  bushel  of  CCC-owned  grain. 

In  1965.  the  domestic  fuel  ethanol 
industry  converted  approximately  250 
millon  bushels  of  U.S.  grain  into  ethanol. 

To  the  extent  that  the  program  is 
successful  in  permitting  the  fuel  ethanol 
facilities  to  continue  in  operation,  long- 
term  commercial  demand  for  grain  will 
be  maintained.  No  significant  negative 
price  effects  are  expected  in  domestic 
grain  markets  as  a  result  of  the  program. 

Notice  of  Program  Availability 

In  general  the  program  to  encourage 
the  use  of  grain  in  the  production  of  fuel 
ethanol  will  work  as  follows: 

A.  OiUy  ethanol  producers  in  the  50 
states  of  the  United  States  and  the 
District  of  Columbia  may  qualify  under 
the  program.  In  order  to  be  ehgible  to 
enter  into  an  agreement  to  participate  in 
the  program,  an  ethanol  producer  must 
meet  two  criteria.  First,  the  producer 
must  have  authority  from  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (BATF) 
of  the  Department  of  the  Treasury  to 
produce  fuel  ethanol  and  must  submit 
(1)  a  copy  of  the  Alcohol  Fuel  Producers 
Permit  (AFT  F  5110.74)  or  (2)  copies  of 
the  Registration  of  Distilled  Spirits  Plant 
(ATF  F  5110.41)  and  Operating  Permit 
(ATF  F  5110.23).  Second,  the  producer 
must  have  produced  ethanol  for  fuel  use 
from  any  feedstock  during  March  or 
April  1986  and  must  submit  evidence, 
acceptable  to  CCC.  of  such  production. 
Supporting  documents  should  include 
copies  of  (1)  records  of  feedstock 
acquisitions  since  February  15. 1986:  (2) 
ethanol  sales  transactions  since  March 
1, 1986  showing  dates,  t)uantity,  and 
purchaser  for  each  transaction;  (3) 
payroll  records  showing  pay  and  hours 
by  class  of  employee  for  pay  periods 


covering  the  March  1— April  30, 1966 
period;  (4)  BATF  Alcohol  Fuel  Plant 
Report  (ATF  F  5110.75).  or  Monthly 
Report  of  Processing  (Denaturing) 
Operations  (ATF  F  5110.43)  and  Monthly 
Report  of  Production  Operations  (ATF  F 
5110.40),  covering  the  March  1  through 
April  30, 1986  period.  Other  relevant 
documents,  such  as  production  reports 
filed  with  State  agencies,  may  be 
submitted  or  required  by  CCC,  as 
evidence  to  qualify  for  participation  in 
the  program. 

B.  Relevant  documents  should  be  sent 
to:  Director,  Commodity  Operations 
Division,  ASCS/USDA,  P.O.  Box  2415, 
Washington,  D.C.  20013.  Producers  will 
be  notified  in  writing  of  eligibility  or 
ineligibility  for  program  participation,  or 
if  additional  information  is  needed. 
Upon  notification  of  approval  to 
participate  in  the  program,  eligible 
producers  will  receive  a  copy  of  CCC's 
Announcement  and  Offer  describing  the 
terms  and  conditions  of  the  agreement 
for  participation  in  the  program  which 
must  be  entered  into  by  CCC  and  the 
eligible  producer. 

C.  An  eligible  producer  may  accept 
CCC's  offer  by  presenting  evidence  of 
grain  acquisitions  and  ethanol 
production,  as  provided  for  in  CCC's 
Announcement  and  Offer. 

D.  Producers  of  hydrous  ethanol  may 
qualify  for  the  program  and  must  submit 
documentation,  acceptable  to  CCC,  that 
the  hydrous  ethanol  they  produced  from 
grain  during  the  processing  period  was 
subquently  distilled  and  denatured  for 
fuel  use.  Distillers  may  receive 
Certificates  only  with  respect  to  grain 
used  in  the  production  of  fuel  ethanol  in 
their  facilities  during  the  processing 
period. 

E.  Producers  who  used  nongrain 
feedstocks  during  the  qualifying  period 
of  March  and  April  1986  may  be  eligible 
for  the  program  but  will  receive 
Certificates  only  with  respect  to  grain  . 
converted  to  fuel  ethanol  during  the 
processing  period. 

F.  In  accordance  with  CCC's 
Announcement  and  Officer.  CCC  will 
issue  Certificates  to  eligible  producers 
who  submit  evidence  acceptable  to  CCC 
of  grain  acquisitions  and  the  conversion 
of  the  grain  to  ethanol  during  the 
processing  period.  The  monetary 
denomination  of  the  inital  Certificates 
issued  by  CCC  under  the  program  will 
be  determined  by  multiplying  40  percent 
times  the  number  of  bushels  acquired  in 


the  market  and  converted  to  ethanol 
times  the  per-bushel  value  established 
by  the  CCC  for  the  kind  or  kinds  of  grain 
converted  by  the  producer.  In  computing 
the  monetary  denomination  of 
subsequent  Certificates  issued  by  CCC 
under  the  program.  CCC  will  subtract 
the  face  value  of  Certificates  issued  for 
the  previous  month's  conversion  of  grain 
to  ethanol. 

G.  The  per  unit  value  used  by  CCC  to 
determine  the  monetary  denomination 
of  the  Certificates  will  be  based  upon 
terminal  market  prices  established  daily 
by  the  Kansas  City  Commodity  Office, 
ASCS.  These  prices  will  be  adjusted  by 
the  county  average  differential  in  the 
county  in  which  the  ethanol  facility  is 
located.  County  average  differentials  are 
used  by  CCC  in  determining  the 
monetary  amount  of  Certificates  issued 
to  producers  under  the  commodity  price 
support  and  production  adjustment 
programs. 

H.  Certificates  will  expire  on  the  last 
day  of  the  sixth  month  following  the 
month  of  issuance.  Certificates  will  be 
generic,  i.e.,  they  m  '.y  be  exchanged  for 
any  CCC-owned  commodity  made 
available  for  exchange  by  CCC,  unless 
otherwise  determined  by  CCC. 
Certificates  may  be  transferred  or 
exchanged  in  aLcordance  with  7  CFR 
Part  770  and  the  "Procedure  for 
Exchanging  Commodity  Certificates  for 
Commodity  Credit  Corporation-Owned 
Commodities"  (Short  Reference  KC- 
ECC-l). 

I.  Grain  acquired  by  exchange  of  a 
Certificate  or  purchased  with  the 
proceeds  of  a  Certificate  will  not  qualify 
a  producer  for  subsequent  Certificates. 

J.  Grain  removed  from  the  market 
must  have  been  converted  into  fuel 
ethanol  by  September  30, 1986  in  order 
for  producers  to  earn  Certificates  with 
respect  to  such  grain.  CCC's  offer  will 
expire  on  October  31, 1986. 
K.  Where  the  terms  of  the 
Announcement  and  Offer  or  any 
amendments  thereto  issued  by  CCC 
pursuant  to  this  Notice  differ  from  the 
terms  of  this  Notice,  the  terms  of  the 
Announcement  and  Offer  shall  prevail. 
L.  CCC  is  requried  to  report  to  the 
Internal  Revenue  Service  the  monetary 
amount  of  paymer's  made  by 
Certificates  to  eligible  producers.  Such 
payments  will  be  reported  for  the 
calendar  year  in  which  the  Certificates 
are  issued. 

CCC  invites  the  public  to  comment  on 
these  program  procedures  and  to 
propose  alternate  procedures  at  any 
time  during  the  course  of  the  program. 
ADDRESS:  Comments  and  requests  to 
receive  copies  of  CCC's  Announcement 


and  Offer  should  be  submitted  in  writing 
to  Director.  Commodity  Operations 
Division,  ASCS/USDA.  P.O.  Box  2415. 
Washington,  D.C.  20013. 

Signed  at  Washington,  DC  on  June  4, 1986. 
Richard  E.  tyng, 
Secretary  of  Agriculture. 
(PR  Doc.  86-13805  Filed  6-16-86;  8:45  am) 

BILUNOCOOE  M1»4S-II 


Loan  and  Purctwse  Programs;  1986- 
Crop  Peanut  Program 

agency:  Conmiodity  Credit  Corporation, 

USDA. 

action:  Notice  of  Proposed 

determination — 1986  crop  peanut  price 

support  differentials  for  warehouse  and 

farm-stored  loan  and  purdiase  program. 

SUMMARY:  This  notice  sets  forth 
proposed  adjustments  to  the  price 
support  loan  and  purchase  rates  for  the 
1986-crop  of  quota  and  additional 
peanuts  for  differences  in  peanut  type, 
quality,  location  and  other  factors.  Such 
adjustments  apply  to  the  warehouse- 
stored  loan  price  support  operations  and 
farm-stored  price  support  operations 
and  are  authorized  by  Section  403  of  the 
Agricultural  Act  of  1949  (the  "1949 
Act"). 

EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  July  2. 1986  in 
order  to  be  assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT 
Solomon  J.  Whitfield.  Tobacco  and 
Peanuts  Division.  ASCS,  USDA,  Room 
5727  South  Building,  P.O.  Box  2415, 
Washington.  DC.  20013,  (202)  447-5754. 
A  Preliminary  Impact  Analysis 
describing  options  considered  in 
developing  this  proposed  determination 
and  the  impact  of  implementing  such 
options  is  available  upon  request  from 
Mr.  Whitfield. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  proposed  determination  has 
been  reviewed  under  USDA  procedures 
in  accordance  with  Executive  Order 
12291  and  Departmental  Regulation  No. 
1512-1  and  has  been  classified  "not 
major".  It  has  been  determined  that  this 
■  proposed  determination  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  Slate  or  local  governments,  or 
geographical  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 


The  title  and  number  of  the  Federal 
assistance  program  to  which  this 
proposed  determination  applies: 
Commodity  Loans  and  Purchases, 
10.051.  as  found  in  the  Catalog  of 
Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  of  proposed 
determination  since  the  Commodity 
Credit  Corporation  (CCC)  is  not  reqtiired 
by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

In  order  to  allow  for  adequate  review 
of  the  comments  and  for  the  publication 
of  a  final  determination  prior  to  the 
beginning  of  the  peanut  harvest  period, 
it  has  been  determined  that  the 
comment  period  will  be  limited  to  15 
days. 

On  the  basis  of  an  environmental 
evaluation,  it  has  been  determined  that 
this  action  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  In  addition,  it  has  been 
determined  that  this  action  will  not 
adversely  affect  environmental  factors 
such  as  wildlife  habitats,  water  quality, 
air  quality,  and  land  use  and 
appearance.  Therefore,  neither  an 
enviroiunental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  No. 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

In  accordance  with  section  106  B  of 
the  1949  Act.  as  added  by  section  705  of 
the  Food  Security  Act  of  1985.  average 
price  support  levels  are  announced  by 
the  Secretary  of  Agriculture  for  each 
crop  year  for  quota  and  additional 
peanuts.  Quota  peanuts  are  peanuts 
which  are  marketed  or  considered 
marketed  from  a  farm  for  domestic 
edible  use.  This  includes  all  peanuts 
which  are  dug  on  a  farm  except  for  the 
following:  (1)  Green  peanuts;  (2)  peanuts 
which  are  pledged  as  loan  collateral  at 
the  level  of  price  support  for  additional 
peanuts  and  not  redeemed  by  the 
producer  and  (3)  peanuts  which  are 
marketed  under  a  contract  between  a 
handler  and  a  producer  for  exportation 
and/or  cnishmg.  Additional  peanuts  are 
any  peanuts  wrhich  are  marketed  from  a 
farm  other  than  peanuts  which  are 
marketed  or  considered  to  be  marketed 
as  quota  peanuts.  Section  403  of  the  1949 
Act  ivoviides  that  adjustments  may  be 
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made  in  support  levels  for  a  commodity 
for  differences  in  type,  quality,  location 
and  other  factors.  Section  403  fiu-ther 
provides  that  such  adjustments  shall,  so 
far  as  practicable,  be  made  in  such 
manner  that  the  average  level  of  support 
will,  on  the  basis  of  the  anticipated 
incidence  of  such  factors,  be  equal  to  the 
level  of  support  announced  by  the 
Secretary  of  Agriculture  for  the  crop 
year  involved.  The  regulations  governing 
price  support  for  peanuts  are  set  forth  at 
7  CFR  Part  1446. 

A  ton  farmers  stock  peanuts  will 
normally  include  a  proportion  bf  high 
quality  edible  peanuts  referred  to  as 
sound  mature  kernels  (SN4K)  and  sound 
splits  (SS),  as  well  as  quantities  of  lower 
quality  loose  shelled  kernels  (LSK), 
other  kernels  (OK)  and  damaged  kernels 
(DK).  Under  the  differentials  applicable 
to  the  1985  and  preceding  crop  years,  the 
value  of  any  ton  of  farmers  stock 
peanuts  has  been  determined  on  the 
basis  of  the  quantity  and  mix  of  these 
kernel  values,  plus  a  premium  for  extra 
large  kernels  (ELK)  in  the  case  of 
Virginia-type  peanuts,  and  discounts  for 
such  factors  as  excess  foreign  material, 
split  kernels  and  damaged  kernels. 

The  1985-crop  differentials  were 
derived  by:  (1)  Setting  the  SMK  value  of 
Virginia-type  peanuts  at  2  percent  above 
the  SMK  value  of  Runner-type  peanuts, 
and  (2)  setting  the  SMK  value  of 
Spanish-type  peanuts  at  Vi  percent 
above  the  SMK  value  of  Runner-type 
peanuts.  The  Valencia  SMK  value  was 
not  established  as  a  percentage  of  any 
other  SMK  value.  Under  the  proposed 
determination,  it  is  proposed  that  these 
relationships  not  be  changed  for  the 
purpose  of  determining  differentials  for 
the  1986-crop  and  that  the  other 
premiums  and  discounts  which  were 
applicable  to  the  1985-crop  shall  also 
remain  unchanged  for  the  1986-crop, 
except  that  the  minimum  support  value 
for  any  quota  lot  of  eligible  peanuts  of 
any  type  would  decrease  from  8  to  7 
cents  per  pound  of  kernels  in  the  lot  so 
that  the  minimum  level  does  not  exceed 
the  support  level  for  LSKs. 

To  estimate  the  expected  incidence  of 
quality  factors,  CCC  customarily  uses  a 
five-year  average  from  the  immediately 
preceding  crop  years.  For  all  types 
except  Virginia-type  peanuts,  it  is 
proposed  that  the  1986-crop  differentials 
be  calculated  on  the  same  basis. 
However,  for  Virginia-type  peanuts,  it  is 
proposed  that  a  four-year  average  (1981, 
1982, 1984  and  1985)  be  used  to  project 
the  expected  incidence  of  all  quality 
factors  because  abnormal  weather  in 
1983  produced  low  quality  Virginia-type 
peanuts  including  a  low  ELK  yield. 

The  schedule  of  adjustments,  basic 
support  rates,  and  discounts  would 


apply  to  both  warehouse-store  priced 
support  loans  and  farm-stored  price 
support  loans  and  purchases. 

The  proposed  schedule  is  based  on  a 
minimum  national  average  quota  price 
support  level  for  1986-crop  peanuts  of 
$607.14  per  short  ton.  That  level  of 
support  was  announced  by  the 
Secretary  on  February  14, 1986. 

As  with  the  1985-crop,  it  is  proposed 
that  the  value  of  additional  peanuts  for 
price  support  purposes  be  calculated  by 
using  a  two-step  process.  The  first  step 
is  to  calculate  the  level  at  which  the 
peanuts  would  be  supported  if  the 
particular  peanuts  involved  were  quota 
peanuts.  That  figure  is  then  reduced  by 
the  factor  (.2465)  equal  to  the  ratio  of  the 
announced  national  average  support 
level  for  additional  peanuts  for  the  1986- 
crop  to  the  announced  national  average 
support  level  for  quota  peanuts  for  the 
1986-crop. 

Comments  on  all  aspects  of  the 
differentials  are  solicited.  Particularly 
desired  are  coifiments  concerning:  (1) 
Whether  the  ELK  premium  for  Virginia- 
type  peanuts  should  be  reduced;  (2) 
whether  SMK  pricing  relationships 
should  be  changed  among  types;  and  (3) 
whether  the  excess  moisture  level 
should  be  uniform  for  all  areas  at  7 
percent,  uniform  at  a  different  level,  or 
non-uniform  (e.g.,  as  with  the  1983-crop 
for  the  excess  moisture  level  was  8 
percent  for  the  Virginia-Carolina  area 
and  7  percent  elsewhere). 

Proposed  Determinadon 

Accordingly,  CCC  hereby  proposes 
that  the  price  support  differentials  for 
the  1986-Crop  Peanut  Warehouse  and 
Farm-Stored  Loan  and  Purchase 
Program  shall  be  as  follows: 

(a)  A  verage  1986  Support  Values  by 
Type  Per  Average  Grade  Ton  of 
Peanuts. 


Type 


(1)    Support 

Loans: 

VirnMa 

Runnef 


vahw    lor    Wwahouae-Stored 


suilaUa  ky  cleaning  and 


Spanish. 

Valencia: 
Southwest 

roasting 

SouttMiest  iTM-nol  suHabIa  lor  daaning 

and  roasting 

Areas  other  than  Souttiwast 

(2)  Support  Value  lor  Farm-Stored  Loans: 
Virginia 

Spanish.... - 

vatenisa: 

Soutfieast  Area. 

Areas  Other  Than  Southwast 


Per  average 
grade  ton 


$606  72 
610.93 
579  85 


60872 

57985 
579  85 

609 
611 

sac 

560 


(h\  Calculation  of  Support  Prices  for 
Quota  Peanuts. 

The  support  price  per  ton  for  1986- 
crop  quota  peanuts  of  a  particular  type 


and  quality  shall  be  calculated  on  the 
basis  of  the  following  rates,  premiums, 
and  discounts  (with  no  value  assigned  to 
damaged  kernels  (DKs))).  except  that 
the  minimum  support  value  for  any 
quota  lot  of  eligible  peanuts  of  any  type 
shall  be  7  cents  per  pound  of  kernels  in 
the  lot: 

(1)  Kernel  Value  Per  Ton  Excluding 
Loose  Shelled  Kernels  (LSKs). 

(i)  The  price  per  ton  for  each  percent 
of  sound  mature  (SM)  and  sound  split 
(SS)  kernels  shall  be: 


Typa 


Virginia ... 
Rurvier. . 
Spanish  . 


ValefKia: 

Southwest  area-suitable  lor  cleanir<g  and 

roasting 

Southwest  area-not  suitabia  lor  ctaaning 

and  roastir^g 

Areas  other  ttwn  Southwest 


Per 
per- 
cent 


$8,775 
8.603 
8.646 


9050 


8.646 
8.646 


(ii)  The  price  per  ton  for  each  percent 
of  other  kernels  shall  be:  All  types,  per 
percent,  $1.40. 

(iii)  The  premium  per  ton  for  each 
percent  of  Extra  Large  Kernels  (ELKs) 
for  Virginia-type  peanuts  shall  be:  $0.35. 
However,  no  premium  for  ELKs  shall  be 
applicable  to  any  ton  of  such  peanuts 
containing  more  than  four-percent  DKs. 

(2)  Price  of  LSKs  Per  Pound.  The  price 
for  each  pound  of  LSKs  shall  be:  All 
types,  per  pound,  $0.07. 

(3)  Foreign  Material  Discount.  For  all 
types  of  peanuts,  the  discount  per  ton 
for  foreign  material  shall  be  as  follows: 


Percent 

OisCOuM 

0-4 

li 



SO 

too 

I 

ZOO 

7 „.. 

8 



300 
400 

9 „ 

500 

10 

600 

,° : _... 

700 

1?         

850 

13.. 

14   



10.00 
11.50 

15  . .   . 

13.00 

16  and  o»er _ 

(') 

■  For  each  UM  percent  i 
additional  $2. 


I  ol  15  pereani  deduct  an 


(4)  SS  Kernel  Discount.  For  all  types 
of  peanuts,  the  discount  per  ton  for  SS 
kernels  shall  be  as  follows: 


1  ttiiaigh4. 

5 


7  andoirar. 


Oiscouni 


$0 
100 
160 

V) 


<  For  each  lul  parcanl  i 
addttionai  SOJa 


(5)  DK  Discount. 


I  ol  6  paioani  deduct  an 


(i)  For  all  types  of  peanuts,  the 
discount  per  ton  for  OKs  shall  be  ea 
follows: 


Perconi 

Discount 

1 

SO 

2 

340 

3 

700 

11.00 

5.... 

25.00 
40.00 

^ 

60  00 

g  10  o 

80  00 

101 

nd  ov6f 

100.00 

(ii)  Notwithstanding  the  above 
discount  schedule,  the  DK  discount  for 
Segregation  2  peanuts  transferred  from 
additional  to  quota  loan  pools  shall  not 
exceed  $25  per  ton. 

(6)  Price  Support  Adjustment  for 
Peanuts  Sampled  with  Other  Than 
Pneumatic  Sampler  The  support  price 
per  ton  for  Virginia-type  peanuts 
sampled  with  other  than  a  pneumatic 
sampler  shall  be  reduced  by  $0.10  per 
every  percentage  point  of  SM  and  SS 
kernels. 

(7)  Mixed  Type  Discount.  Individual 
lots  of  farmers  stock  peanuts  containing 
mixtures  of  two  or  more  types  in  which 
there  is  less  than  90  percent  of  any  one 
type  will  be  supported  at  a  price  which 
is  $10  per  ton  less  than  the  support  price 
available  to  the  type  in  the  mixture 
having  the  lowest  support  price. 

(8)  Location  Adjustment. 

(i)  Farmers  stock  peanuts  delivered  to 
the  association  for  a  warehouse-stored 
loan  in  order  to  receive  price  support 
advances  in  the  States  specified  below, 
where  peanuts  are  not  customarily 
shelled  or  crushed,  shall  be  discounted 
as  follows: 


Slate 

Par  ton 

Arizona 

Ariiartsas 

CaMorrea 

Louisiana 

Mississippi 

Missouri 

Tennessee 

S2S00 

~ - 

- -• 

1000 
33.00 

■ 

7.00 

1000 

1000 

25  00 

(ii)  Farmeis  slock  peanuts  pledged  as 
collateral  for  a  farm-stored  loan  in  order 
to  receive  price  support  advances  in  the 
Slates  where  peanuts  are  not 
customarily  shelled  or  crushed  shall  be 
discounted  as  follows: 

(A)  In  States  speuTied  in  Paragraph 
{8)(i).  the  peanuts  shall  be  discounted  as 
specified  therein. 

(B)  In  Puerto  Rico  and  all  other  States, 
territories  and  possessions  of  the  United 
States  (excluding  the  States  specified  in 
Paragraph  (8)(i)  and  Alabama,  Florida, 
Georgia,  New  Mexico.  North  Carolina. 


Oklahoma,  South  Carolina,  Texas  and 
Virginia),  the  peanut  shall  be  discounted 
at  $40.00  per  ton. 

(9)  Virginia-Type  Peanuts.  Virginia- 
type  peanuts,  in  order  to  be  eligible  for 
price  support  as  Virginia-type,  must 
contain  40  percent  or  more  "fancy"  size 
peanuts,  as  determined  by  a  presizer 
with  the  rollers  set  at  34/64  inch  space. 
Virginia-type  peanuts  so  determined  to 
contain  less  than  40  percent  "fancy"  size 
peanuts  will  be  supported  (but  not 
classed)  as  though  they  were  Runnerr 
type. 

(10)  Discount  for  Aspergillus  Flavus 
Mold  (Segregation  3  Peanuts).  There 
will  be  no  discount  applied  to 
Segregation  3  peanuts  for  Aspergillus 
flavus  mold  when  such  peanuts  are 
pledged  as  loan  collateral  at  the 
additional  loan  rate.  Should  such 
peanuts  later  be  transferred  to  a  quota 
loan  pool  under  the  General  Regulations 
Governing  1988  Through  1990-Crops 
Peanut  Warehouse  Storage  Loans  and 
Handler  Operations  set  forth  at  7  CFR 
Part  1446,  they  will  be  discounted  at  the 
rate  of  $25  per  net  ton  from  the  level  of 
price  support  application  to  the  type  of 
quota  peanuts. 

(c)  Calculation  of  Support  Values  for 
Additional  Peanuts.  The  support  price 
per  ton  for  1986-corp  additional  peanuts 
of  a  particular  type  and  quality  shall  be 
calculated  on  the  basis  of  24.65  percent 
of  the  same  rates,  premiums  and 
discounts  which  are  applicable  to  quota 
peanuts.  This  percentage  was  computed 
by  dividing  the  national  average  price 
support  loan  rate  per  ton  for  1986-crop 
additional  peanuts  by  the  national 
average  price  support  loan  rate  per  ton 
for  1986-crop  quota  peanuts. 

Before  making  a  final  determination 
with  respect  to  these  matters, 
consideration  will  be  given  to  any 
relevant  data,  views,  recommendations 
or  other'comments  which  are  submitted 
in  writing  within  the  comment  period  to 
the  Director,  Tobacco  and  Peanuts 
Division,  ASCS-USDA,  Room  5750- 
South  Building,  P.O.  Box  2415, 
Washington,  DC.  20013.  All  written 
submissions  made  pursuant  to  this 
Notice  will  be  made  available  for 
inspection  from  8:15  a.m.  to  4:45  p.m, 
Monday  through  Friday,  in  Room  5750- 
South  Building. 

Signed  at  Washington.  I3C.  on  June  12. 
1986. 

Millon  |.  Hertz. 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 
|FR  Doc.  8&-13660  Filed  6-16-86:  8:45  am| 

BOXING  CODE  3410-05-M 


Federal  Grain  InspactkHi  Service 

Request  for  Comments  on  Designation 
Applicants  in  the  Ft  Smittt-Van  Buren, 
AR,  Geographic  Area  (AR) 

Correction 

In  FR  Doc.  86-12172  appearing  on 
page  19771  in  the  issue  of  Monday.  June 
2, 1986.  in  the  second  column,  the  DATE 
line  should  read  as  follows: 

Comments  to  be  postmarked  on  or 
before  July  17. 1986. 

BILLING  CODE  tM>  61  M 


Request  for  Comments  on  Designation 
Appticants  In  the  Battle  Creek, 
Michigan,  Geographic  Area  (Ml) 

Correction 

In  FR  Doc  86-12171  appearing  on 
page  19771  in  the  issue  of  Monday,  June 
2, 1986,  in  the  first  column,  the  DATE 
caption  should  read  as  follows: 

Comments  to  be  postmarked  on  or 
before  July  17, 1986. 

BILLING  COOC  1K6-01-II 


Forest  Service 

Vegetation  Management  Program 
Within  the  Pacific  Northwest  Region; 
Intent  To  Prepare  an  Environmental 
Impact  Statentent 

The  Department  of  Agriculture,  Forest 
Service,  will  prepare  an  Environmental 
Impact  Statement  for  a  proposed 
Vegetation  Management  Program  within 
the  Pacific  Northwest  Region  for  the 
entire  States  of  Oregon  and  Washington, 
and  minor  portions  of  California  and 
Idaho. 

Hisloiy 

On  June  2, 1981,  the  Forest  Service 
issued  a  Final  Environmental  Impact 
Statement  (FEIS)  and  Record  of  Decision 
on  the  Methods  of  Managing  Competing 
Vegetation.  The  analysis  included 
alternatives  that  provided  for  the  use  of 
different  combinations  of  the  methods 
considered  appropriate  in  the 
Vegetation  Management  Program.  The 
analysis  also  considered  all  vegetation 
management  activities,  excluding  only 
timber  harvest  and  tree  nursery 
operations.  The  decision  waS  made  to 
implement  Alternative  2— full  use  of  all 
methods  of  vegetation  management,- 
except  chemical  use  would  be  reduced. 
It  was  expected  that  a  reduction  in 
chemical  use  would  be  accomplished 
through  consideration  of  local  concerns 
and  strict  adherence  to  current  law, 
regulation,  policy,  and  guidelines. 


)M  I 


21944 


Federal  Register  /  Vol.  51.  No.  116  /  Tuesday.  |une  17,  1986  /  Notices 


Federal  Register  /  Vol.  51,  No.  116  /  Tuesday.  |une  17.  1986  /  Notices 


21945 


A  suit  was  filed  in  U.S.  District  Court 
for  the  District  of  Oregon  on  July  13, 

1983,  (Civil  83-6273-E).  The  plaintiffs 
were  Northwest  Coalition  for 
Alternatives  to  Pesticides.  Oregon 
Environmental  Council,  and  Audubon 
Society  of  Portland.  The  defendants 
were  J.  R.  Block.  Secretary.  United 
States  Department  of  Agriculture:  James 
Watt,  Secretary,  United  States 
Department  of  Interior  and  William 
Rucakelshaus,  Administrator, 
Environmental  Protection  Agency.  The 
Oregonians  for  Food  and  Shelter, 
Incorporated,  were  intervenors.  The 
complaint  cites  seven  claims  for  relief 
for  plaintiffs. 

A  judgment  was  entered  March  14, 

1984,  Finding  that,  "The  defendants  have 
not  prepared  an  adequate  Worst  Case 
Analysis,  pursuant  to  their  NEPA 
[National  Environmental  Policy  Act] 
obligations  under  40  CFR  1502.22."  The 
defendants  were  enjoined  from  all 
spraying  of  herbicides  within  the  United 
States  Department  of  Agriculture,  Forest 
Service  Region  6,  and  within  the  United 
States  Department  of  Interior.  Bureau  of 
Land  Management  (BLM)  Districts, 
within  the  State  of  Oregon  until 
conrpletion  of  obligations  under  40  CFR 
150.22  (Incomplete  or  Unavailable 
Information).  The  Court  made  no 
Findings  on  the  remaining  claims  for 
relief  and  has  maintained  jurisdiction  in 
the  matter. 

In  response  to  the  Court  directive,  the 
Forest  Service,  in  a  joint  effort  with 
BLM.  subsequently  prepared  a 
comprehensive  Human  Health  Risk 
Assessment  for  the  Use  of  Herbicides, 
which  included  a  Worst  Case  Analysis. 
This  was  intended  to  be  issued  as  part 
of  a  Supplement  to  the  existing  FEIS  as 
indicated  in  the  Notice  of  Intent 
published  in  the  Federal  Register,  June  4. 

1985,  (50  FR  107,  page  23480).  Since  that 
time  the  Forest  Service  determined  it 
appropriate  to  prepare  a  new  EIS  on  the 
Vegetation  Management  Program  within 
the  PaciFic  Northwest  Region  and  on 
May  16. 1986.  a  canellation  of  the  Notice 
of  Intent  was  published  in  the  Federal 
Register  (51  FR  95.  page  18014). 

The  determination  to  prepare  a  new 
FIS  was  based  on  several  factors: 

1.  The  need  to  re-evaluate  the 
standards  and  guidelines  in  the  1981 
document. 

2.  The  need  to  update  the  issues  and 
NEPA  format  requirements. 

3.  The  need  to  reexamine  the 
management  objectives  for  the  entire 
Vegetation  Management  Program  based 
on  the  current  direction  and  philosophy. 

4.  The  need  to  include  the  Human 
Health  Risk  Assessment,  and  worst-case 
analysis. 


5.  The  need  to  consider  the  plaintiffs 
remaining  claims  for  relief  in  the  July  13, 
1983,  suit  filed  in  U.S.  District  Court  for 
District  of  Oregon. 

Objectives 

The  analysis  for  the  new  EIS  will 
consider  a  range  of  alternative 
Vegetative  Management  Programs.  The 
alternative  Program  will  identify  the 
activities  that  will  require  vegetation 
management  and  the  methods  to  be 
used  during  implementation.  Methods 
under  consideration  will  include 
chemical,  mechanical,  manual, 
biological,  and  thermal  techniques. 
Activities  that  require  vegetation 
management  include  plantation  site 
preparation  and  conifer  release,  tree 
genetics  activities,  research,  recreation 
facilities  maintenance,  range 
improvement  and  noxious  weed  control, 
wildlife  habitat  improvement,  fire 
management  activities,  facilities 
maintenance,  and  right-of-way 
maintenance  (roads,  trails,  utilities,  and 
railroads.)  These  activities  involve 
USDA  Forest  Service  personnel,  as  well 
as  numerous  cooperators  and  agents. 

Scoping 

The  scoping  process  will  not  inlcude 
formal  hearings  or  public  meetings: 
however.  Federal.  State,  and  local 
agencies,  any  affected  Indian  Tribe,  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
decision  will  be  invited  to  participate  in 
the  scoping  process.  The  process  will 
include: 

1.  Defining  the  scope  of  the  analysis 
and  nature  of  decisions  to  be  made. 

2.  Identifying  the  Regional  and  local 
issues  and  determining  those  issues  ripe 
for  consideration  and  analysis  within 
the  EIS  for  the  Vegetative  Management 
Program. 

3.  Defining  the  proper 
interdisciplinary  team  makeup. 

4.  Determining  effective  use  of  time 
and  money  in  conducting  the  analysis. 

5.  Focusing  on  social  issues,  as  well  as 
technical  and  biological  issues. 

6.  Identifying  potential  cooperating 
agencies. 

7.  Identifying  groups  orindividuals 
interested  or  affected  by  the  decision. 

Schedule  and  Responsible  Official 

James  F.  Torrence,  Regional  Forester. 
Pacific  Northwest  Region,  is  the 
responsible  official. 

The  analysis  is  expected  to  take  about 
15  months.  The  draft  statement  should 
be  available  for  public  review  by  March 
1987.  The  final  statement  is  scheduled  to 
be  completed  by  August  1987. 

Written  comments  concerning  the 
analysis,  as  well  as  questions  about  the 


proposed  action  and  EIS.  should  be 
directed  to  Gary  L.  Larsen.  Forest  Pest 
Management.  USDA  Forest  Service.  P.O. 
Box  3623.  Portland,  Oregon  97208.  Phone 
(503)  221-2727. 

Dated:  June  11. 1986. 
Richard  A.  Ferraro. 

Acting  Regional  Forester. 

(FR  Doc.  86-13616  Filed  6-16-88;  8:45  am) 

■lUJNQ  COOC  3410-11-M 

National  Agricultural  Statistics  Service 
Survey  Program  Modifications 

The  Department  of  Agriculture. 
National  Agricultural  Statistics  Service 
(formerly  the  Statistical  Reporting 
Service),  is  proposing  changes  in  its 
survey  program  for  several  major 
surveys.  A  quarterly  probability 
agricultural  survey  program  that 
combines  data  collection  for  cattle,  hog. 
and  sheep  inventories  with  on-farm 
grain  stocks,  crop  acreage,  and  end-of- 
season  production  data  is  planned.  A 
major  consideration  in  developing  the 
modified  survey  program  is  to  reduce 
the  number  of  times  farmers  are 
contacted  for  survey  information  and 
improve  quality  of  data  they  report.  The 
combined  data  collection  for  these  items 
will  be  more  cost-efficient  than  the 
current  approach  of  single  surveys  for 
each  item.  Additional  benefits  that  will 
accrue  with  the  change  to  the  quarterly 
probability  survey  program  are: 

1.  All  livestock  and  grain  stocks 
inventory  information  will  be  collected 
from  farmers  after  the  appropriate 
reference  date  which  will  improve  its 
quality.  Under  the  current  survey  system 
much  of  the  data  is  collected  well  ahead 
of  the  reference  date  and  can  vary 
significantly  if  planned  marketings  or 
breedings  are  not  carried  out. 

2.  Crop  harvested  acreage  and  final 
production  estimates  will  be  based  on  a 
probability  survey  for  the  48 
conterminous  States. 

3.  Fewer  planting  intentions  will  be 
reflected  in  the  midyear  planted  acreage 
survey. 

4.  Cattle,  hog,  and  sheep  inventory 
information  will  be  collected  in  a 
uniform  2-week  major  survey  period 
following  the  reference  date,  rather  than 
in  two  survey  periods  over  a  time  span. 
This  will  reduce  reporting  errors  which 
are  considered  a  major  factor  in 
improving  the  reliabiity  of  official 
estimates. 

5.  Nearly  all  survey  respondents  will 
have  some  positive  data  to  report  in 
contrast  to  the  relatively  large  number 
of  farms  without  the  specific  item  of 


interest  when  single  commodity  surveys 
are  used. 

6.  A  preliminary  summary  of  acreage, 
yield,  and  production  for  small  grains 
will  be  available  earlier  than  is 
presently  possible. 

7.  Midyear  cattle  inventory  and 
preliminary  calf  crop  data  at  the  State 
level  would  be  provided. 

Most  aspects  of  the  planned  survey 
changes  are  in  keeping  with 
recommendations  made  by  the 
Economic  and  Statistics  Review  Panel 
which  reported  to  the  Secretary  of 
Agriculture  in  June  1985.  In  particular, 
quality  improvements  in  data  series, 
changes  in  the  crops  survey  dates, 
midyear  State  level  cattle  inventory 
estimates,  and  implementation  of  full 
probability  surveys  were  addressed  by 
the  Panel. 

The  new  quarterly  probability 
integrated  survey  approach  has  been 
tested  over  the  past  2  years  to  determine 
proper  questionnaire  design  and  develop 
new  sampling  approaches  which  will 
maintain  the  present  survey  precision  of 
probability  livestock  surveys.  Final 
testing  of  questionnaires  and  survey 
timing  is  planned  in  June  and  December 
1986. 

The  proposed  quarterly  probability 
survey  program  schedule  will  include 
surveys  with  reference  dates  of  March  1, 
June  1,  September  1,  and  December  1. 
The  annual  calf  crop  will  be  based  on  a 
December-November  period.  Lamb  crop 
estimates  will  continue  on  the  current 
October-September  base  with  October 
and  November  lambs  defined  as  "new 
crop."  Data  collection  for  each  survey 
will  start  on  the  first  of  the  month  and 
run  through  about  the  15th  of  the  month. 
The  first  reports  from  the  surveys  will 
be  available  by  the  end  of  the  month. 
The  table  below  shows  the  major  items 
of  interest  to  be  collected  on  each 
quarterly  survey  and  the  planned 
release  dates. 

Table  1.— Proposed  Integrated  Survey 
Program  With  Major  Items  To  Be  Col- 
lected Each  Survey— 1987 


Table  1.— Proposed  Integrated  Survey 
Program  With  Major  Items  To  Be  Col- 
lected Each  Survey— 1987 — Continued 
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■  Data  coltectkyi  win  be  scheduled  lor  ttw  firsi  15  days  of 
eacfi  month. 


While  the  proposal  above  is  an 
optimum  approach  to  minimize  survey 
costs  and  reporting  burden  to 
respondents,  the  Agency  has  considered 
an  alternative  to  address  concerns 
raised  by  cattle  and  sheep  industry 
contracts  about  shifting  to  the  new 
December  1  reference  date. 

An  alternative  survey  plan  for 
maintaining  January  1  reference  dates 
for  cattle  and  sheep  is  to  collect  the 
basic  data  for  these  commodities  as  of 
December  1  with  the  major  agricultural 
survey  during  December  1-15  period.  An 
additional  survey  of  cattle  and  sheep 
operators  would  be  made  during  the 
January  1-15  period  to  update  the 
December  1  data  to  a  January  1  basis. 
The  calendar  year  calf  crop  and  new 
crop  lambs  would  be  estimated  by 
collecting  data  for  December  births  in 
the  follow-on  survey.  This  approach 
emphasizes  the  survey  reference  date  as 
of  January  1.  All  the  midyear  cattle 
inventory  and  calf  crop  estimates  would 
be  eliminated  and  the  funds  allocated 
for  that  report  would  be  used  to  support 
the  additional  January  survey 
requirements. 

Release  dates  for  January  1, 1988, 
inventory  estimates  would  be: 
Sheep  Inventory  and  Lamb  Crop — 

January  29, 1988. 
Cattle  Inventory  and  Calf  Crop- 
February  2, 1988. 

Comments  and  questions  on  the 
proposed  new  survey  schedule  are 
invited.  In  order  to  be  considered  in  time 
to  set  the  Agricultural  Statistics  Board 
Release  Calendar  for  1987,  submissions 
must  be  received  by  July  14, 1986. 
Comments  should  be  sent  to  Richard  D. 
Allen,  Director,  Estimates  Division, 
NASS/USDA,  Room  5847-S, 
Washington,  D.C.  20250. 

Done  at  Washington.  DC.  this  12th  day  of 
June  1986. 
W.E.  Kibler. 
Administrator. 
|FR  Doc.  86-13861  Filed  6-16-86:  8:45  am) 

WUJNO  COOC  Mlft-M-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  subniitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  November  1986  Voting  and 

Registration 
Form  Number:  Agency — CPS-1;  OMB — 

NA 
Title  of  Request:  New  Collection 
Burden:  57,500  respondents:  986 

reporting  hours 
Needs  and  Uses:  This  survey  provides 

data  on  the  socioeconomic 

characteristics  of  voters  and 

nonvoters  and  continues  the  data  built 

up  on  previous  voting  and  registration 

supplements  since  1964. 
Affected  Public:  Individuals  or 

households 
Frequency:  Biennially 
Respondent's  obligation:  Voluntary 
OMB  Desk  Officer:  Timothy  Sprehe. 

395-4814 

Agency:  Bureau  of  the  Census 
Title:  Current  Population  Survey/ 
Computer  Assisted  Telephone 
Interviewing  (CATI)-Phase  II 
Form  Number:  Agency — CPS-1,  CPS- 

260:  OMB— 0607-0199 
Type  of  Request:  Revision  of  a  currently 

approved  collection 
Burden:  8,724  respondents:  5,583 

reporting  hours 
Needs  and  Uses:  This  project  will 
provide  data  on  feasibility  of 
conducting  CPS  interviews  by 
telephone  from  a  centralized  facility 
by  comparing  summary  labor  force 
estimates  from  the  CATI  sample  with 
those  from  the  basic  CPS  sample  in 
the  same  areas. 
Affected  Public:  Individuals  or 

households 
Frequency:  Monthly 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer  Timothy  Sprehe. 
395-4814 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-4217. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendation  for  the  proposed 
information  collections  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer. 
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IM  I 


Room  3235.  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  June  12. 1986. 
Edward  Michals. 

Department  Clearance  Officer.  Information 
Management  Division  Management. 
|FR  ttoc-  86-13630  Filed  6-16-86;  8:45  am| 
BU.LING  COOC  MW-Or-M 

Agency  Forms  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(OIMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration 

Title:  Distribution  License  Procedure 

Form  Number  Agency— F.AR  373.3: , 
OMB— 0625-0052 

Type  of  Request:  Extension  of  the 
expiration  date 

Burden:  34.165  respondents:  84.203 
reporting/recordkeeping  hours 

Needs  and  Uses:  The  Distribution 
License  is  a  special  licensing 
procedure  that  facilitates  the  export  of 
commodities  for  the  United  States 
international  marketing  programs.  The 
requested  information  is  used  to 
determine  the  reliability  of  both  the 
U.S.  exporter  and  consignees  in 
foreign  countries  to  participate  in  this 
licensing  program. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations. 

Frequency:  On  occasion,  quarterly 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Sheri  Fox.  395-3785 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-4217. 
Department  of  Commerce.  Room  6622. 
14th  and  Constitution  Avenue.  .\W.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Sheri  Fox,  OMB  Desk  Officer,  Room 
3235,  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  June  12. 1<)8& 
Edward  Michals, 

Departmental  Clearance  Officer.  Information 
Management  Division.  Office  of  Information 
Resources  Management. 
|FR  Doc.  86-13631  Filed  6-16-H6;  8:45  am) 

BILLING  COOC  SStO-CW-M 


Foreign-Trade  Zones  Board 

(Docket  Na1»-«6I 

Foreign-Trade  Zone  29;  Louisville,  KY;. 
Application  for  Subxone  at  Toyota 
Auto  Ptant  in  Scott  County,  KY 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Louisville  and  Jefferson 
County  Riverport  Authority,  grantee  of 
Foreign-Trade  Zone  29.  requesting 
special-purpose  subzone  status  for  the 
automobile  manufacturing  plant  of 
Toyota  Motor  Manufacturing.  U.S.A., 
Inc..  Scott  County.  Kentucky,  some  45 
miles  from  the  Louisville  Customs  port 
of  entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zone  Act,  as  amended  (19 
U.S.C.  81a-81u).  and  the  regulations  of 
the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  June  4. 1986. 

The  proposed  subzone  would  be 
located  at  the  new  Toyota  plant  al 
Delaplain  Rd.  and  Interstate  75  near 
Georgetown.  Kentucky.  The  400-acre 
facility,  which  is  under  construction, 
will  employ  3,000  persons  to  produce 
compact  automobiles.  At  the  outset, 
about  half  the  value  of  the  autos  will 
involve  foreign  parts  and  material  such 
as  engines,  transmissions,  sterring 
systems,  brake  assemblies  and  steel. 
Some  exports  are  expected. 

Zone  procedures  will  alow  Toyota  to 
avoid  duty  payments  on  the  foreign 
parts  used  in  its  exports.  On  its 
domestic  sales  t^e  company  will  be  able 
to  take  advantage  of  the  same  duty  rate 
available  to  importers  of  finished  aulos 
The  duty  rates  on  the  prospective 
imported  components  range  from  3.2  to 
5.6  percent,  whereas  the  duty  rate  on 
finished  autos  is  2.6  percent.  SubzoRe 
status  will  be  an  important  factor  in  full 
utilization  of  this  plant. 

In  accordance  with  the  Boards 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Denni.s  Puccinelli. 
(Chairman).  Foreign-Trade  Zone  Staff, 
U.S.  Department  of  Commerce. 
Washington,  DC  20230:  John  F.  Nelson. 
District  Director.  U.S.  Customs  Service. 
North  Central  Region.  6th  Floor.  Plaza 
Nine  BIdg..  55  Erieview  Plaza. 
Cleveland.  OH  44114;  and  Colonel 
Dwayne  G.  Lee,  District  Engineer.  U.S. 
Army  Engineer  District  Louisville.  P.O. 
Box  59,  Louisville,  KY  40201. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  July  25, 1986. 


A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce.  District 

Office.  U.S.  Post  Office  and 

Courthouse.  Building,  Room  636  B. 

Louisville,  KY  40202, 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Rm  1529, 

14th  and  Pennsylvania  Ave..  NW.. 

Washington,  DC  20230. 

Dated:  June  11.1966. 
|ohn  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

|FR  Doc.  8^13832  Filed  6-16-86:  8:45  am] 

BILLING  COOE  3Sia-0S-M 

International  Trade  Administration 

IA-122-6041 

Initiation  of  Antidumping  Duty 
Investigation;  Certain  Fresh  Cut 
Flowers  from  Canada 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
AcnoN:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  fresh  cut  flowers  (cut  flowers) 
from  Canada  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
July  7, 1986.  and  we  will  make  our 
preliminary  determination  on  or  before 
October  28, 1986. 
CFFECTIVt  date:  June  17.  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Brinkmann.  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14lh  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230:  telephone;  (202) 
377-3965. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  21. 1986,  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
flowers  from  Canada.  In  compliance 


with  the  filing  requirements  of  §  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleges  that  imports 
of  the  subject  merchandise  from  Canada 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  an  antidumping  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
fiowers  from  Canada  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether  cut 
flowers  from  Canada  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  af 
less  than  fair  value. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS).  and 
standard  carnations,  currently  provided 
for  in  item  192.21  of  the  TSUS. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  price 
on  the  monthly  average  f.o.b.  unit  values 
of  cut  fiower  imports  as  derived  from 
the  Bureau  of  Census  import  statistics. 

Petitioner  based  foreign  market  value 
on  the  constructed  values  of  cut  flowers 
because  it  states  that  it  does  not  have 
information  on  home  market  prices. 
Petitioner  derived  the  constructed 
values  through  the  use  of  United  States 
growers'  costs,  adjusted  for  differences 
between  U.S.  and  Canadian  costs  for 
labor. 

Based  on  the  comparison  of  these 
estimated  values,  the  petitioner  alleges 
average  dumping  margins  ranging  from 
zero  to  14.8  percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
.ill  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 


access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  7, 1986, 
whether  there  is  a  reasonble  indication 
that  imports  of  cut  flowers  from  Canada 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industi^'.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 

Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Impt  >n 
AJministralion. 

)une  10. 1986. 

[iH.  Doc.  86-13635  Filed  6-16-86:  8:45  am) 

BILLING  CODE  3S10-OS-M 

(A-301-602J . 

Initiation  of  Antidumping  Duty 
Investigation:  Certain  Fresh  Cut 
Flowers  From  Colombia 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
Slates  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  fresh  cut  flowers  (cut  flowers) 
from  Colombia  are  being,  or  are  likely  to 
be,  sold  in  the  United  Slates  at  less  than 
fair  value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to,  a  United  Slates 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
July  7, 1986,  and  we  will  make  our 
preliminary  determination  on  or  before 
October  28, 1986. 
EFFECTIVE  DATE:  June  17,  1986. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Brinkmann,  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14lh  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone;  (202) 
377-3965. 


SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
flowers  from  Colombia.  In  compliance 
with  the  filing  requirements  of  §  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleges  that  imports 
of  the  subject  merchandise  from 
Colombia  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  United  States  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  daj-s  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  an  antidumping  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  Colombia  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initialing  an  antidumping  duty 
investigation  to  determine  whether  cut 
flowers  from  Colombia  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  market  value. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tan ff  Schedules 
of  the  United  States  (TSUS),  and 
standard  carnations,  standard 
chrysanthemums,  pompon 
chrj'santhemums,  alstroemeria.  gerbera, 
and  gypsophila,  currently  provided  for 
in  item  192.21  of  the  TSUS. 
Itnited  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  price 
on  monthly  average  unit  values  of  cut 
flower  imports  as  derived  from  the 
Bureau  of  Census  and  Department  of 
Agriculture  import  statistics.  Petitioner 
subtracted  estimated  charges  for 
airfreight  and  U.S.  duties  from  delivered 
prices,  where  applicable. 

Petitioner  based  foreign  market  value 
on  the  constructed  value  of  cut  flowers 
because  it  alleges  that  growers  sell  only 
"second"  or  "culls"  in  the  home  market 
and  export  all  of  their  merchantable 
fresh  cut  flowers.  Petitioner  derived  the 
constructed  values  through  use  of 
United  States  growers'  costs,  adjusted 
for  differences  between  U.S.  and 
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Colombia  costs  for  raw  materials, 
variable  overhead,  depreciation,  interest 
on  working  capital,  and  labor. 

Based  on  the  comparison  of  these 
estimated  values,  petitioner  alleges 
dumping  margins  ranging  from  zero  to 
210.0  percent. 

Notificatioa  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistance 
Secretary  for  Import  Administration. 

Preliminaiy  Detennination  by  ITC 

The  ITC  will  determine  by  July  7. 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  cut  flowers  from 
Colombia  materially  inixue.  or  threaten 
material  injury  to,  a  United  States 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
GiDiert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
June  10, 1986. 

|FR  Doc.  86-13636  Filed  6-16-86:  8:45  am] 
BILUNQCOOC  SS1«-<»« 


(A-223-6021 

Initiation  of  Antkhimping  Duty 
Investigation;  Certain  Fresh  Cut 
Flowers  From  Costa  Rtea 

AOCNCV:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  fresh  cut  flowers  (cut  flowers) 
from  Costa  Rica  are  being,  or  are  likely 
to  be.  sold  in  the  United  States  at  less 
than  fair  value.  We  are  notifying  the 
United  States  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to.  a  United  States 
industry.  If  this  investigation  proceeds 


normally,  the  ITC  will  make  its 

preliminary  determination  on  or  before 

July  7, 1968,  and  we  will  make  our 

preliminary  determination  on  or  before 

October  28. 1986. 

EFFECTIVE  DATE:  June  17, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Brinkmann.  Office  of 

Investigations.  Import  Administration. 

International  Trade  Administration.  U.S. 

Department  of  Commerce.  14th  Street 

and  Constitution  Avenue.  NW.. 

Washington,  DC  20230;  telephone.  (202) 

377-3965. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  21. 1966,  we  received  a 
petition  in  proper  form  the  Floral  Trade 
Council  with  respect  to  cut  flowers  from 
Costa  Rica.  In  compliance  with  the  filing 
requirements  of  5  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petitions  alleges  that  imports  of  the 
subject  merchandise  from  Costa  Rica 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  an  antidumping  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  Costa  Rica  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether  cut 
flowers  from  Costa  Rica  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
aHess  than  fair  value. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  Slates  (TSUS),  and 
standard  carnations,  and  pompon 
chrysanthemums,  currently  provided  for 
in  item  192.21  of  the  TSUS. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  price 
on  monthly  average  unit  values  of  cut 
flower  imports  as  derived  from  the' 


Bureau  of  Census  and  Department  of 
Agriculture  import  statistics.  Petitioner 
subtracted  estimated  charges  for 
insurance,  freight  and  duty  from 
delivered  prices,  here  applicable. 

Petitioner  based  foreign  market  value 
on  the  constructed  value  of  cut  flowers 
because  it  alleges  that  growers  sell  only 
"second"  or  "cuHs"  in  the  home  market 
and  export  all  of  their  merchantable         ^ 
fresh  cut  flowers.  Petitioner  derived  the 
adjusted  constructed  values  through  use 
of  United  States  groweij^  costs,  adjusted 
for  differences  between  U.S.  and  Costa 
Rican  costs  fbr  raw  materials,  variable 
overhead,  depreciation,  interest  on 
working  capital,  and  labor. 

Based  on  the  comparison  of  these 
estimated  values,  petitioner  alleges 
dumping  margins  ranging  from  zero  to 
134.8  percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  7. 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  cut  flowers  from  Costa 
Rica  materially  injure,  or  threaten 
material  injury  to.  a  United  Slates 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  723(c)(2)  of  the  Act. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
|unc  la  1986. 
|m  Doc.  86-13637  Filed  6-16-86;  8:45  amj 
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IA331-602I 

Initiation  of  Antidumping  Duty 
Investigation;  Certain  Fresh  Cut 
Flowers  from  Ecuador 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice. 
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SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  fresh  cut  flowers  (cut  flowers) 
from  Ecuador  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value.  We  aie  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to.  a  LJnited  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
July  7, 1986.  and  we  will  make  our 
preliminary  determination  on  or  before 
October  28. 1986. 
EFFECTIVE  DATE:  June  17.  1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

John  J.  Kenkel  or  John  Brinkmann.  Office 
of  Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14lh  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  telephone;  (202) 
377-5404  or  377-3965. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  21. 1986,  we  received  a 
petition  irt  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
flowers  from  Ecuador.  In  compliance 
with  the  filing  requirements  of  §  353.36 
of  the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleges  that  imports 
of  the  subject  merchandise  from 
Ecuador  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  United  States  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  an  antidumping  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  Ecuador  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether  cut 
flowers  from  Ecuador  are  being,  or  are 


likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  minature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS).  and 
standard  carnations,  standard 
chrysanthemums  and  pompon 
chrysanthemums,  currently  provided  in 
item  192.21  of  the  TSUS. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  price 
on  monthly  average  unit  values  of  cut 
flower  imports  as  derived  from  the 
Bureau  of  Census  and  Department  of 
Agriculture  import  statistics. 

Petitioner  based  foreign  market  value 
on  the  constructed  value  of  cut  flowers 
because  it  alleges  that  growers  sell  only 
"second"  or  "culls"  in  the  home  market 
and  export  all  of  their  merchantable 
fresh  cut  flowers.  Petitioner  derived  the 
constructed  values  through  use  of 
United  States  growers'  costs,  adjusted 
for  differences  between  U.S.  and 
Ecuadorian  costs  for  raw  materials, 
depreciation,  variable  overhead,  interest 
on  working  capital  and  labor. 

Based  on  the  comparisons  of  these 
estimated  values,  petitioner  alleges 
average  dumping  margins  ranging  from 
zero  to  355.9  percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  vinthout 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  7, 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  cut  flowers  from  Ecuador 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry,  if  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 


This  notice  is  published  pursuant  to  section 
732(c)(2)  of  the  Act. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

June  10. 1986. 

[FR  Doc.  86-13638  F'iled  6-16-86:  8:45  ami 

BILLING  CODE  3S10-OS-M 


IA-779-6021 

Initiation  of  Antidumping  Duty 
Investigation;  Certain  Fresh  Cut 
Flowers  from  Kenya 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 


SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  fresh  cut  flowers  (cut  flowers) 
from  Kenya  are  being,  or  are  likely  to 
be.  sold  in  the  United  Slates  at  less  than 
fair  value.  We  are  notifying  the  United 
Stages  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
July  7, 1986,  as  we  will  make  our 
preliminary  determination  on  or  before 
October  28. 1986. 
EFFECTIVE  DATE:  June  17,  1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  Brinkmaim.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S; 
Department  of  Commerce.  14th  Street 
and  Constitution  Ai'enue.  NW., 
Washington,  DC  20230;  telephone;  (202) 
377-3965. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
flowers  from  Kenya.  In  compliance  with 
the  filing  requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleges  that  imports  of  the 
subject  merchandise  from  Kenya  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Traiff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry. 


BEST  COPY  AVAILABLE 
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IM  I 


Initiatioo  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  an  antidumping  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  Kenya  and  have  found  that 
it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping 
investigation  to  determine  whether  cut 
flowers  from  Kenya  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States)  (TSUS).  and 
standard  carnations,  currently  provided 
for  in  item  192.21  of  the  TSUS. 

United  States  Price  and  Foreign  Market 
Value 

Petitoner  based  United  States  price  on 
quarterly  average  unit  price  f.o.b.  origin 
of  cut  flower  imports  as  derived  from 
the  Bureau  of  Census  IM145  import 
statistics. 

Petitioner  based  foriegn  market  value 
on  the  cgnstructed  values  of  cut  flowers 
because  it  alleges  that  growers  sell  only 
"seconds"  or  "culls"  in  the  home  market 
and  export  all  of  their  merchantable 
fresh  cut  flowers.  Petitioner  derived  the 
constructed  values  through  use  of  the 
United  States  growers'  costs  for  raw 
materials,  depreciation,  interest  on 
working  capital,  and  labor. 

Based  on  the  comparision  of  these 
estimated  values,  petitioner  alleges 
dumping  margins  ranging  from  63.5 
percent  to  195.4  percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 


Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  7, 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  cut  flowers  from  Kenya 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  piu^uant  to 
section  732(c)(2)  of  the  Act. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 
June  10,  1986. 
(FR  Doc.  86-13639  Filed  6-16-88;  8:45  am] 

BILLING  COOE  3510-OS-M 


(A-201-601] 

Initiation  of  Antidumping  Duty 
Investigation;  Certain  Fresh  Cut 
Flowers  From  Mexico 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice. 


SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  fresh  cut  flowers  (cut  flowers) 
from  Mexico  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
July  7. 1986.  and  we  will  make  our 
preliminary  determination  on  or  before 
October  28, 1986. 
EFFECTIVE  DATE:  June  17,  1986. 
FOB  FURTHER  INFORMATION  CONTACT. 
John  Brinkmann,  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-3965. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  21, 1986.  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
flowers  from  Mexico.  In  compliance 
with  the  filing  requirements  of  S  353.36 


of  the  Commerce  Regulations  (19  CFR 
353.36).  the  petition  alleges  that  imports 
of  the  subject  merchandise  from  Mexico 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  an  antidumping  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  Mexico  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether  cut 
flowers  from  Mexico  are  being,  or  are 
hkely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  standard 
carnations,  standard  chrysanthemums, 
and  pompon  chrysanthemums,  currently 
provided  for  in  item  192.21  of  the  Tariff 
Schedules  of  the  United  States. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  price 
on  monthly  average  unit  values  of  cut 
flower  imports  as  derived  from  the 
Bureau  of  Census  and  Department  of 
Agriculture  import  statistics. 

Petitioner  based  foreign  market  value 
on  the  constructed  value  of  cut  flowers 
because  it  alleges  that  growers  sell  only 
"second"  or  "culls"  in  the  home  market 
and  export  all  of  their  merchantable 
fresh  cut  flowers.  Petitioner  derived  the 
constructed  value  through  use  of  United 
States  growers'  costs,  adjusted  for 
differences  between  U.S.  and  Mexican 
costs  for  raw  materials,  variable 
overhead,  depreciation,  interest  on 
working  capital,  and  labor. 

Based  on  the  comparison  of  these 
estimated  values,  petitioner  alleges 
dumping  margins  ranging  from  zero  to 
254.5  percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 


notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  7, 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  cut  flowers  from  Mexico 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industr>-.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
GiJtxirt  B.  Kaplan. 

Deputy  Assistant  Secrptary:  for  lmpt>rt 
Adwinistration. 
funclO.1986. 

|KR  l)oc..  n6-13640  Filed  6-16-8K:  8.45  Hm| 
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IA-333-6021 

Initiation  of  Antidumping  Duty 
Investigation;  Certain  Fresh  Cut 
Flowers  From  Peru 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Drpartment  of  Commerce. 
action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
certain  fresh  cut  flowers  (cut  flowers) 
from  Peru  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  United 
States  International  Trade  Conunission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  this 
product  materially  injure,  or  threaten 
material  injury  to.  a  United  Slates 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
July  7. 1986.  and  we  will  make  our 
preliminary  determination  on  or  before 
October  28, 1986. 
EFFECTIVE  DATE:  June  17,  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Brinkmann,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14lh  Street 
and  Constitution  Avenue,  NW.. 


Washington.  DC  20230;  telephone;  (202) 

377-3965. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
flowers  from  Peru.  In  compliance  with 
the  filing  requirements  of  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleges  that  imports  of  the 
subject  merchandise  from  Peru  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  an  antidumping  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  Peru  and  have  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act.  Thierefore,  in  accordance 
with  section  732  of  the  Act.  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether  cut 
flowers  from  Peru  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS),  and 
pompon  chrysanthemums  and  gypsohila. 
currently  provided  for  in  item  192.21  of 
the  TSUS. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  price 
on  montly  average  unit  values  of  cut 
flower  imports  as  derived  from  the 
Bureau  of  Census  and  Department  of 
Agriculture  import  statistics. 

Petitioner  based  foreign  market  value 
on  the  constructed  values  of  cut  flowers 
because  it  alleges  that  growers  sell  only 
"seconds"  or  "culls"  in  the  home  market 
and  export  all  of  their  merchantable 
fresh  cut  flowers.  Petitioner  derived  the 
constructed  values  through  use  of 
United  States  growers'  costs,  adjusted 
for  differences  between  U.S.  and 
Peruvian  costs  for  raw  materials. 


variable  overhead,  depreciation,  interest 
on  working  capital,  and  labor. 

Based  on  the  comparison  of  these 
estimated  values,  petitioner  alleges 
dumping  margins  ranging  fi-om  zero  to 
62.1  percent. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such        i 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  7. 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  cut  flowers  from  Peru 
materially  injure,  or  threaten  material 
injury  to.  a  United  States  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act.  j 

Gilbert  B.  Kaplan. 

Deputy  Assittant  Secretory,  for  Import 
Administration.  ' 

June  10. 1986. 

(FR  Doc.  86-13641  Filed  6-16-86;  8:45  am] 

WLUNCCOOC  35ie-OS-M 


IA-337-6021 

Initiation  of  Antidumping  Duty 
Investigation;  Standard  Carnations 
From  Chile 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
standard  carnations  from  Chile  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  imports  of  this  product 
materially  injure,  or  threaten  material 
injury  to.  a  United  States  industry.  If  this 
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investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  July  7, 1986.  and  we  will 
make  our  preliminary  on  or  before  July 
7, 1986,  and  we  will  metke  our 
preliminary  determination  on  or  before 
October  28, 1986. 
EFFECTIVE  DATE:  June  17, 1986. 
FOM  FURTHER  INFORMATION  CONTACT 
John  J.  Kenkel  or  John  Brinkmann,  Office 
of  Investigation.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington,  DC  20230;  telephone;  (202) 
377-5404  or  377-3965. 
SUPPLEMENTARY  INFORMATION: 

The  PetitioD 

On  may  21, 1986.  we  received  a 
petiton  in  proper  form  from  the  Floral 
Trade  Council  %vith  respect  to  standard 
carnations  from  Chile.  In  compliance 
*vith  the  filing  requirement  of  S  353.36  of 
the  Commerce  Regulations  (19  CFR 
353.36),  the  petition  alleges  that  imports 
of  the  subject  merchandise  from  Chile 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry. 

Indtiatioa  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  an  antidumping  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  standard 
carnations  from  Chile  and  have  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
standard  carnations  from  Chile  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  standard 
carnations,  currently  provided  for  in 
item  192.21  of  the  Tariff  Schedules  of  the 
United  States.  (TSUS).  United  States 
Price  and  Foreign  Market  Value 
Petitioner  based  United  States  price. 
F.O.B.  origin,  on  monthly  average  unit 
values  of  imports  of  standard  carnations 
as  derived  from  the  Bureau  of  Census. 

Petitioner  based  foreign  value  on  the 
constructed  value  of  standard 


carnations  because  it  alleges  that 
growers  sell  only  "second"  or  "culls"  in 
the  home  market  and  export  all  of  their 
marketable  standard  carnations. 
Petitioner  derived  the  constructed 
values  through  use  of  United  States 
growers'  costs,  adjusted  for  differences 
between  U.S.  and  Chilean  costs  for 
labor. 

Based  on  the  comparison  of  these 
estimated  values,  petitioner  alleges 
average  dumping  margins  ranging  from 
83.1  percent  to  237.5  percent  during  the 
most  recent  annual  period. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  7, 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  standard  carnations  from 
Chile  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  accordingly  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary,  for  Import 
A  dministration. 
)une  10, 1986. 

[FR  Doc.  86-13642  Filed  6-16-86;  8:45  am) 
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(A-351-6061 

Tubeless  Steel  Disc  WTieels  From 
Brazlh  Initiation  of  Antidumping  Duty 
Investigation 

AOENCv:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
action:  Notice^ 

summary:  On  the  bsiss  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
tubeless  steel  disc  wheels  (wheels)  from 
Brazil  are  being,  or  are  likely  to  be,  sold 


in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  United 
States  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whetherjmports  of  this 
product  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
July  7, 1986,  and  we  will  make  ours  on  or 
before  October  30. 1986. 
EFFECTIVE  DATE:  June  17. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington. 
DC.  20230;  telephone;  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  23, 1986,  we  received  a 
petition  in  proper  form  filed  by  the  Budd 
Company,  a  domestic  manufacturer  of 
tubeless  steel  disc  wheels.  The  petition 
was  filed  on  behalf  of  the  United  States 
industry  producing  tubeless  steel  disc 
wheels.  In  compliance  with  the  filing 
requirements  of  §  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36). 
the  petition  alleged  that  imports  of  the 
subject  merchandise  from  Brazil  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  materially 
injuring,  or  threaten  material  injury  to,  a 
United  States  industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and,  further,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  examined  the  petition  on  wheels 
from  Brazil  and  have  found  that  it  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumption  duty  investigation  to 
determine  whether  wheels  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value. 


Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  tubeless  steel  disc 
wheels,  designed  to  be  mounted  with 
pneumatic  tires,  suitable  for  use  on  both 
class  6.  7  and  8  ti^cks.  including 


tractors,  and  semi-trailers,  and  currently 
classified  under  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA) 
item  number  692.3230. 

United  States  Price  and  Foreign  Market 
Value 

The  petitioner  based  United  States 
price  on  the  F.O.B.  port  of  entry  price 
offered  by  the  unrelated  U.S.  agent  of  a 
Brazilian  producer  to  U.S  purchase  price 
by  subtracting  estimated  charges  for 
importer  markup,  net  ocean  freight, 
customs  duties,  and  brokerage. 

The  petitioner  based  foreign  market 
value  on  actual  sales  or  offers  by 
Brazilian  producers  in  the  home  market. 
Using  these  prices,  we  arrived  at  a  net 
foreign  market  price  by  subtracting  the 
ICM  (value  added  tax)  rebated  upon 
export. 

Based  on  the  comparison  of  these 
estimated  values,  the  petitioner  alleges 
average  dumping  margins  ranging  from 
125.43  percent  to  160.88  percent 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  7, 1986, 
whether  there  is  a  reasonable  indication 
that  imports  of  wheels  from  Brazil  are 
causing  material  injury,  or  threaten 
material  injury,  to  a  United  States 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  procedures. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
June  12, 1986. 
(FR  Doc.  86-13634  Filed  6-16-86:  8:45  am| 
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action:  Notice. 


lC-122-603] 

Initiation  of  Countervailing  Duty 
Investigation:  Certain  Fresti  Cut 
Flowers  From  Canada 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Canada  of 
certain  fresh  cut  flowers  (cut  flowers), 
as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Canada 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  July  7, 1986,  and  we  will 
make  ours  on  or  before  August  14. 1986. 
EFFECTIVE  DATE:  June  17. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Taverman,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230:  telephone  (202) 
377-0161. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
flowers  from  Canada.  In  compliance 
with  the  filing  requirements  of  §  355.26 
of  the  Commerce  Regulations  (19  CFR 
355.26),  the  petition  alleges  that 
producers  or  exporter  in  Canada  of  cut 
flowers  receive  subsidies  within  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  In 
addition,  the. petition  alleges  that  such 
imports  materially  injure,  or  threaten 
material  injury  to  the  U.S.  industry. 

Since  Canada  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  ITC  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Canada 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

On  June  6, 1986,  the  Government  of 
Canada  exercised  its  right  to 
consultation  pursuant  to  Article  3:1  of 
the  Agreement  on  Interpretation  and 
Application  of  Articles  VI,  XVI.  and 
XXIII  of  the  General  Agreement  on 
Tariffs  and  Trade. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 


sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  Canada  and  have  found 
that  it  meets  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(c),  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Canada  of  cut 
flowers  as  described  in  the  "Scope  of 
Investigation  '  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the  Act. 
If  our  investigation  proceeds  normally, 
v^e  will  make  our  preliminary 
determination  on  or  before  August  14. 
1986. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS),  and 
standard  carnations,  currently  provided 
for  in  item  192.21  of  the  TSUS. 

Allegations  of  Subsidies 

The  petition  lists  a  number  of 
practices  by  the  Government  of  Canada 
and  certain  provincial  governments 
which  allegedly  confer  subsidies  on 
producers  or  exporters  in  Canada  of  cut 
flowers.  We  are  initiating  an 
investigation  on  the  following  alleged 
programs: 

Federal  Programs 

•  Investment  Tax  Credits 

•  Farm  Improvement  Loans 

•  Program  for  Export  Market 
Development 

•  Promotional  Projects  Program 

•  Loans  Under  the  Enterprise 
Development  Program 

Joint  Federal-Provincial  Programs 

•  Agricultural  and  Rural  Development 
Agreements 

•  General  Development  Agreements 

•  Economic  and  Regional 
Development  Agreements 

•  Crop  Insurance 

Provincial  Programs 

•  Ontario  Development  Corporation 

•  Ontario  Greenhouse  Energy 
Efficiency  Incentives 

•  Provincial  Crop  Insurance 

•  Alberta  Beginning  Farmer 
Assistance  Program 

•  British  Columbia  Greenhouse  Farm 
Income  Insurance  Program 
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IM  I 


•  British  Columbia  Agricultural  Land 
Development  Assistance 

We  are  not  initiating  an  investigation 
on  the  following  programs:    ■ 

Federal  Programs 

;.  Farm  Credit  Corporation  Programs 

a.  Farm  Credit  Act 

Canada's  Farm  Credit  Act  of  1959 
provides  long-term  loans  to  individual 
fanners,  farming  corporations,  and 
cooperative  farm  associations  for  the 
acquisition  of  farm  land  and  for  a  broad 
array  of  agricultural  operations.  The 
program  is  administered  by  the  Farm 
Credit  Corporation. 

b.  Farm  Syndicates  Credit  Act 
The  Farm  Syndicates  Credit  Act 

provides  long-term  loans  to  farming 
corporations,  cooperative  farm 
assocations  and  other  farm  associations 
for  the  purchase  or  improvement  of  farm 
buildings  and  land,  and  for  the 
acquisition  of  farm  machinery.  The 
program  is  administered  by  the  Farm 
Credit  Corporation. 

Both  the  Farm  Credit  Act  and  the 
Farm  Syndicates  Credit  Act  were  found 
not  to  be  limited  to  a  specific  enterprise 
or  industry,  or  group  of  enterprises  or 
industries  in  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Live  Swine  and  Fresh.  Chilled  and 
Frozen  Pork  Products  from  Canada 
(Live  Swine)  (50  FR  25097).  Because 
petitioner  has  not  presented  any  new 
information  or  alleged  changed 
circumstances  with  respect  to  these 
programs,  we  are  not  initiating  an 
investigation  on  these  programs. 

2.  Grants  and  Term  Loan  Insurance 
Under  the  Enterprise  Development 
Program 

As  noted  earlier,  the  purpose  of  the 
EDP  was  to  promote  productivity  in  the 
manufacturing  and  processing  sector  by 
encouraging  innovations  in  the 
production  process.  In  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Fresh  Atlantic  Groundfish  from 
Canada  (51  FR  10041),  we  found  that 
grants  and  term  loan  insurance  were  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  and 
industries.  Because  petitioner  has  not 
presented  any  new  information  or 
alleged  changed  circumstances  with 
respect  to  this  program,  we  are  not 
initiating  an  investigation  on  grants  and 
term  loan  insurance  under  this  program. 

Provincial  Programs 

1.  Ontario  Young  Farmer  Credit 
Program 

This  program  provides  a  rebate  of 
interest  charges  on  loans  from  approved 
lenders  to  a  maximum  rebate  of  5 
percentage  points,  based  on  the 


difference  between  the  Farm  Credit 
Corporation  rate  at  the  time  of  entry  and 
eight  percent.  Assistance  is  available  to 
all  beginning  farmers  in  Ontario.  This 
program  was  foiuid  not  to  be  limited  to  a 
speciHc  enterprise  or  industry,  or  group 
or  enterprises  or  industries  in  Live 
Swine,  supra.  Because  petitioner  has  not 
presented  any  new  information  or 
alleged  changed  circumstances  with 
respect  to  this  program,  we  are  not 
initiating  an  investigation  on  this 
Program. 

2.  British  Columbia  Agriculture  Credit 
Act 

a.  Guaranteed  Loan  Program 
Under  this  program  loans  and  loan 

guarantees  are  provided  to  eligible 
farmers.  The  program  does  not 
designate  specific  products  for  receipt  of 
funding  nor  establish  differing  terms  for 
specific  products. 

b.  Partial  Interest  Reimbursement 
This  program  operates  to  reimburse 

farmers  in  British  Colxmibia  for  part  of 
the  interest  on  loans.  Similar  to  the 
Guaranteed  Loan  Program,  it  does  not 
'designate  specific  products  for  receipt  of 
funding  nor  establish  differing  terms  for 
specified  products. 

Both  these  programs  were  found  not 
to  be  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries  in  Live  Swine,  supra.  Because 
petitioner  has  not  presented  any  new 
information  or  alleged  changed 
circumstances  with  respect  to  these 
programs,  we  are  not  initiating  on  these 
programs. 

Notification  of  ITC 

Section  7G2(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  7, 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  cut  flowers  from  Canada 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate:  otherwise  it 
will  proceed  according  to  the  statutory 
and  regulatory  procedures. 


This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

A  dministrolJon. 

]une  10. 1986. 

[FR  Doc.  86-13643  Filed  6-16-86;  8:45  am) 
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[C-223-6011 

Initiation  of  Countervailing  Duty 
Investigation:  Certain  Fresh  Cut 
Flowers  From  Costa  Rica 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  coimtervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Costa  Rica  of 
certain  fresh  cut  flowers  (cut  flowers), 
as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  If  this 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  August  14. 1986."* 
EFFECTIVE  DATE:  June  17,  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Taverman,  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-0161. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  21. 1986,  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
flowers  from  Costa  Rica.  In  compliance 
with  the  filing  requirements  of  §  355.26 
of  the  Commerce  Jlegulations  (19  CFR 
355.26).  the  petition  alleges  that 
producers  or  exporters  in  Costa  Rica  of 
cut  flowers  receive  bounties  or  granls 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Costa  Rica  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act  and.  therefore, 
section  303  of  the  Act  applies  to  this 
investigation.  The  merchandise  being 
investigated  is  nondutiable.  However, 
there  is  no  "international  obligation" 
within  the  meaning  of  section  303(a)(2) 
of  the  Act  which  requires  an  injury 


determination  for  nondutiable 
merchandise  from  Costa  Rica. 
Therefore',  the  domestic  industry  is  not 
required  to  allege  that,  and  the  U.S. 
International  Trade  Commission  is  not 
required  to  determine  whether,  imports 
of  the  subject  merchandise  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petttion  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  Costa  Rica  and  have  found 
that  it  meets  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(c),  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Costa  Rica  of 
cut  flowers  as  described  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  Act.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  August  14. 
1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS),  and 
pompon  chrysanthemums  and  standard 
carnations,  currently  provided  for  in 
item  192.21  of  the  TSUS. 

Allegations  of  Bounties  or  Grants 

The  petition  lists  a  number  of 
practices  by  the  Government  of  Costa 
Rica  which  allegedly  confer  bounties  or 
grants  on  producers  or  exporters  in 
Costa  Rica  of  cut  flowers.  We  are 
initiating  an  investigation  on  the 
following  alleged  programs: 

•  Tax  Credit  Certificates  (CATS). 

•  Export  Increment  Certificates 
(CIEX). 

•  Income  Tax  Exemption  for  Export 
Earnings. 

•  Import  Tax  Exemption  for  Materials 
and  Machinery. 

•  Preferential  Financing. 

•  Accelerated  Depreciation. 


This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
June  10. 1986. 
[FR  Doc.  86-13644  Filed  6-16-86:  8:45  am) 
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IC-331-601) 

Initiation  of  Countervailing  Duty 
Investigation:  Certain  Fresh  Cut 
Flowers  From  Ecuador 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  witH  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Ecuador  of 
certain  fresh  cut  flowers  (cut  flowers), 
as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  If  this 
investigation  proceeds  normally,  we 
make  make  our  preliminary 
determination  on  or  before  August  14. 
1986. 

EFFECTIVE  DATE:  June  17. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Taverman.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  telephone:  (202) 
377-0161. 
SUPPLEMENTARY  INFORMATION: 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
flowers  from  Ecuador.  In  compliance 
with  the  filing  requirements  of  §  355.26 
of  the  Commerce  Regulations  (19  CFR 
355.26),  the  petition  alleges  that 
producers  or  exporters  in  Ecuador  of  cut 
flowers  receive  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 

Ecuador  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  and  therefore, 
section  303  of  the  Act  applies  to  this 
investigation.  The  merchandise  being 
investigated  is  nondutiable.  However, 
there  is  no  "international  obligation" 
within  the  meaning  of  section  303(a)(2) 
of  the  Act  which  requires  an  injury 
determination  for  nondutiable 


merchandise  from  Ecuador.  Therefore, 
the  domestic  industy  is  not  required  to 
allege  that,  and  the  U.S.  International 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  these 
products  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Initiation  of  Investigation- 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  Ecuador  and  have  found 
that  it  meets  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(c).  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Ecuador  of 
cutflowers  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  Act.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  August  14. 
1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS).  and 
pompon  chrysanthemums,  standard 
chrysanthemums,  and  standard 
carnations,  currently  provided  for  in 
item  192.21  of  the  TSUS. 

Allegations  of  Bounties  or  Grants 

The  petitions  lists  a  number  of 
practices  by  the  government  of  Ecuador 
which  allegedly  confer  bounties  or 
grants  on  producers  or  exporters  in 
Ecuador  of  cut  flowers.  We  are  initiating 
an  investigation  of  the  following  alleged 
programs: 

•  Tax  Credit  Certificates  for  Exports. 

•  FOPEX  Export  Credit. 

•  Low-Cost  Loans  for  Agricultural 
Projects. 

•  Tax  Deductions  for  New 
Investment. 

•  Tax  Holiday. 

•  Tax  Exemptions  on  Transfers  of 
Real  Estate. 

•  Other  Tax  Exemptions. 

•  Import  Duty  Exemptions. 

•  Government  Refinancing  of  Private 
Debt. 

•  Preferential  Loans  for  Import  of 
Seeds. 
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•  Although  not  specifically  alleged  by 
petitioner,  we  are  also  initiating  an 
investigation  to  ascertain  whether 
producers  or  exporters  in  Ecuador  of  cut 
flowers  receive  any  benefits  under  the 
following  program  because  we  have 
information  indicating  that  this  program 
may  provide  a  bounty  or  grant: 

•  Sales  and  Income  Tax  Exemptions. 
We  are  not  inititating  an  investigation 

on  the  following  alleged  program: 

Exemptions  for  Import  Duties  on  Raw 
Materials  Incorporated  Into  Export 
Goods 

Petitioners  alleges  that  Category  "A" 
enterprises  are  exempt  from  import 
duties  on  raw  materials  incorporated 
into  products  which  are  later  re- 
exported. However,  duty  exemptions  on 
imported  items,  such  as  raw  materials, 
which  are  physically  incorporated  into 
exported  products  are  not 
coimtervaiiable  under  Annex  I  to  the 
Commerce  Regulations  (19  CFR  355, 
Annex  I). 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act 
CUlMtt  B.  Kaplin, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
June  10. 1986. 
[FR  Doc.  86-13645  Filed  6-16-86;  8:45  am) 
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[C-508-6031 

Initiation  of  Countervailing  Duty 
Investigation:  Certain  Fresh  Cut 
Fiqwers  From  Israel 

agency:  Import  Administration. 
Intemabonal  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice. 


IM   I 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Israel  of 
certain  fresh  cut  flowers  (cut  flowers), 
as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  Intemafional  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Israel 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  July  7. 1986,  and  we  will 
make  ours  on  or  before  August  14, 1986. 


EFFECTIVE  DATE:  June  17, 1986. 

FOR  FURTHER  MFORMATION  CONTACr 

Gary  Taverman,  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone:  (202) 
377-0161. 
SUPPLEMENT ARY  INFOIVMATION: 

The  Petition 

On  May  21. 1986.  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
flowers  from  Israel.  In  compliance  with 
the  filing  requirements  of  S  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  producers  or 
exporters  in  Israel  of  cut  flowers  receive 
subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act).  In  addition,  the  petition 
alleges  that  such  imports  materially 
injure,  or  theaten  material  injury  to  the 
U.S.  industry. 

Since  Israel  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  ITC  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Israel 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

On  June  10, 1986,  the  Government  of 
Israel  exercised  its  right  to  consultation 
pursuant  to  Article  3:1  of  the  Agreement 
on  Interpretation  and  Application  of 
Articles  VI.  XVI.  and  XHI  of  the  General 
Agreement  on  Tariffs  and  Trade. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  Israel  and  have  found  that 
it  meets  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(c),  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Israel  of  cut 
flowers,  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the  Act. 
If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  on  or  before  August  14. 
1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 


(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  [JSVS).  and 
gerbera.  currently  provided  for  in  item 
192.21  of  the  TSUS. 

Allegations  of  Subsidiefl 

The  petition  lists  a  number  of 
practices  by  the  Government  of  Israel 
which  allegedly  confer  subsidies  on 
producers  or  exporters  in  Israel  of  cut 
flowers.  We  are  initiating  an 
investigation  on  the  following  alleged 
programs: 

•  Encouragement  of  Capital 
Investments  Law  5719-1959  (ECIL). 

— Investment  Grants. 

— Property  Tax  Exemption  on 

Equipment 
— Preferential  Accelerated  Depreciation 
— Other  tax  Benefits 
—Interest  Subsidy  Payments 
— Drawback  Grants 

•  Export  Credit  Fund. 
— Export  Production  Fund 

— Export  Shipments  Fund  ' 

— Imports-for  Exports  Fund 

•  Government-Guaranteed  Minimum 
Price  Program. 

•  Export  Promotion  Fmancing  Fund. 

•  Cash  Payments  to  Growers  for 
Greenhouses. 

•  Cash  Payments  to  Packing  Houses. 

•  Government  Funding  of  Agrexco 
and  Purchase  of  Agrexco  Shares. 

•  Long-Term  Loans  to  Packing 
Houses/Exporters. 

•  Export  Insurance  Premiums. 

•  Government  Support  of  the  Flower 
Board. 

•  Exchange  Rate  Risk  Insurance 
Scheme. 

•  Fuel  Grants  and  Low-Cost  Credit. 

•  Research  and  Development 
Programs. 

Although  not  specifically  alleged  by 
petitioner,  we  are  also  initiating  an 
investigation  to  ascertain  whether 
producers  or  exporters  in  Israel  of  cut 
flowers  receive  any  benefits  under  the 
following  programs: 

•  Capital  Fund  for  Agrexco. 

•  Encouragement  of  Industry  (Taxes) 
Law  572^-1969. 

— Preferential  Accelerated  Depreciation 
— Reduction  in  Income  Tax  Rates 
— Tax  Deductible  Inventory 
Adjustments 

•  Export  Credit  Fund. 

— Special  Export  Financing  Loans 

•  Other  Benefits  Referenced  in  the 
ECIL. 

— Low-Cost  Development  Loans 
— Labor  Training  Supported  by  the 
Ministry  of  Labor 


Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
cill  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
A.ssistiinl  Secretarj  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  7. 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  cut  flowers  from  Israel 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise  it 
will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

I  PR  Doc.  86-13646  Filed  6-16-86;  8:45  amj 
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IC-779-601) 

Initiation  of  Countervailing  Duty 
Investigation:  Certain  Fresh  Cut 
Flowers  from  Kenya 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
States  Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Kenya  of 
certain  fresh  cut  flowers  (cut  flowers)  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  with  the  meaning  of 
the  countervailing  duty  law.  We  are 
notifying  the  United  States  International 
Trade  Commission  (ITC)  of  this  action 
so  that  if  may  determine  whether 
imports  of  the  subject  merchandise  from 
Kenya  materially  injure,  or  threaten 
material  injury  to.  a  United  States 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 


July  7, 1986,  and  we  will  make  ours  on  or 

before  August  14. 1986. 

EFFECTIVE  DATE:  June  17, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  Taverman,  Office  of 

Investigations,  Import  Administration, 

International  Trade  Administration,  U.S. 

Department  of  Commerce.  14th  Street 

and  Constitution  Avenue,  NW., 

Washington.  DC  20230:  telephone:  (202) 

377-0161. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  21, 1986.  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
fiowers  from  Kenya.  In  compliance  with 
the  filing  requirements  of  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26). 
the  petition  alleges  that  producers  or 
exporters  in  Kenya  of  cut  flowers 
receive  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  In 
addition,  the  petition  alleges  that  such 
imports  materially  injure,  or  threaten 
material  injurj'  to,  a  United  States 
industrj'. 

Initiation  of  Investigation 

Since  Kenya  is  not  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  section  303  of  the 
Act  applies  to  this  investigation. 
However,  because  Kenya  is  a  signatory 
to  the  General  Agreement  on  Tariffs  and 
Trade  and  the  cut  flowers  subject  to  this 
investigation  are  non-dutiable,  the 
petitioner  is  required  to  allege  that,  and 
the  ITC  is  required  to  determine 
whether,  imports  of  the  subject 
merchandise  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  Therefore,  we  are  notifying  the 
ITC  of  this  action. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duly 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  Kenya  and  have  found  that 
it  meets  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(c),  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Kenya  of  cut 
flowers  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 


bounties  or  grants  within  the  meaning  of 
the  Act.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  August  14. 
1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS).  and 
standard  carnations,  currently  provided 
for  in  item  192.21  of  the  TSUS. 

Allegations  of  Bounties  or  Grants 

The  petitioner  list  a  number  of 
practices  by  the  Government  of  Kenya 
which  allegedly  confer  bounties  or 
grants  on  producers  or  exporters  in 
Kenya  of  cut  flowers.  We  are  initiating 
an  investigation  on  the  following  alleged 
programs: 

•  Export  Compensation  Act. 

•  Investment  Allowances. 

•  Research  and  Development  Support. 
We  are  not  initiating  an  investigation 

on  the  following  alleged  programs: 

Preferential  .^ir  Freight  Rate  for 
Exporters 

Petitioner  alleges  that  the  Government 
of  Kenya  subsidizes  air  freight  rates  for 
exporters.  In  an  article  submitted  as  part 
of  the  petition,  a  reference  is  made  to  an 
alleged  subsidization  of  air  freight 
between  Kenya  and  the  Federal 
Republic  of  Germany.  Petitioner  has 
presented  no  further  information  which 
indicates  that  the  alleged  subsidization 
bears  any  relation  to  exports  of  cut 
flowers  to  the  United  States,  nor  as  to 
the  form  of  this  subsidization.  Therefore, 
we  are  not  initiating  an  investigation  on 
this  program. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  July  7, 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  cut  flowers  from  Kenya 
materially  injure,  or  threaten  material 
injury  to,  a  United  States  industry.  If  its 
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determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary,  for  Import 
Administration. 
June  10, 1986. 
|FR  Doc.  86-13647  Filed  6-16-86:  8:45  am] 
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[C-421-6011 

Initiation  of  Countervailing  Duty 
Investigation:  Certain  Fresh  Cut 
Flowers  From  ttie  Nettierlands 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice.  


JM   i 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  the 
Netherlands  of  certain  fresh  cut  flowers 
(cut  flowers),  as  described  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  the 
Netherlands  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
July  7, 1986,  and  we  will  make  ours  on  or 
before  August  14, 1986. 
EFFECTIVE  DATE:  June  17,  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Taverman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone  (202) 
377-0161. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  21, 1986.  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
flowers  from  the  Netherlands.  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  the  Commerce  Regulations 
(19  CFR  355.26),  the  petition  alleges  that 
producers  or  exporters  in  the 
Netherlands  of  cut  flowers  receive 


subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act).  In  addition,  the  petition 
alleges  that  such  imports  materially 
injure,  or  threaten  material  injury  to  the 
U.S.  industry. 

Since,  the  Netherlands  is  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act.  the 
ITC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
the  Netherlands  materially  injure,  or 
threaten  material  injury  to.  a  U.S. 
industry. 

On  June  9. 1986.  the  Government  of 
the  Netherlands  exercised  its  right  to 
consultation  pursuant  to  Article  3:1  of 
the  Agreement  on  Interpretation  and 
Application  of  Articles  VI.  XVI.  and 
XXIII  of  the  General  Agreement  on 
Tariffs  and  Trade. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  the  Netherlands  and  have 
found  that  it  meets  the  requirements  of 
section  702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(c),  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  the 
Netherlands  of  cut  flowers,  as  described 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  receive  benefits  which 
constitute  subsidies  within  the  meaning 
of  the  Act.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  August  14. 
1986. 
Scope  of  Investigation 

The  products  covered  by  this 
invesfigation  are  fresh  cut  miniature 
(.spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS).  and 
standard  chrysanthemums,  alstroemeria. 
and  gerbera,  currently  provided  for  in 
item  192.21  of  the  TSUS. 

Allegations  of  Subsidies 

The  petition  lists  a  number  of 
practices  by  the  Government  of  the 
Netherlands  which  allegedly  confer 
subsidies  on  producers  of  exporters  in 
the  Netherlands  of  cut  flowers.  We  are 
initiating  an  investigation  on  the 
following  alleged  programs: 

•  Natural  Gas  Provided  at 
Preferential  Rates. 


•  Investment  Incentive  (WIR) — 
Regional  I^ogram. 

•  Aids  for  the  Creation  of 
Cooperative  Organizations. 

•  Loans  at  Preferential  Interest  Rates. 

•  Guarantee  Fund  for  Agriculture. 

•  Funding  of  Interest  on  Loans, 

•  Glasshouse  Enterprises. 

•  Steam  Drainage  Systems. 

•  Energy  Saving  Aids. 

•  Land  Bank  Regulation. 

We  are  not  initiating  an  investigation 
on  the  following  program:' 

Investment  Incentive  (WIR) — 
Investment  Tax  Credits 

Petitioners  alleges  that  Dutch  auction 
houses  receive  tax  investment  credits 
and  incentives  under  the  WIR  program. 
This  program  was  found  not 
countervailable  in  Final  Negative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  the 
Netherlands  (Certain  Steet  Products)  (47 
FR  39372).  Petitioner  has  not  presented 
any  new  information,  or  alleged  changed 
circumstances  which  would  cause  us  to 
reconsider  our  decision  in  Certain  Steel 
Products. 


Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
conforms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determination  by  July  7, 
1986,  whether  there  is  a  reasonable 
indication  that  imports  of  cut  flowers 
from  the  Netherlands  materially  injure, 
or  threaten  material  injury  to,  a  United 
States  industry.  If  its  determination  is 
negative,  the  investigation  will 
terminate;  otherwise  it  will  proceed 
according  to  the  statutory  and 
regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 
Gilberi  B.  Kaplan, 

Deputy  .Assistant  Secretary  for  Import 
AdminiHtration. 

|FR  Doc.  86-1.3648  Filed  6-16-86;  8:45  am] 
aiLUNOCOOC  3S1IM>S-M 


IC-333-6011 

Initiation  of  Countervailing  Duty 
Investigation:  Certain  Fresti  Cut 
Flowers  From  Peru 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION;  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Peru  of  certain 
fresh  cut  fiowers  (cut  flowers)  as 
described  in  the  "Scope  of 
Investigation  '  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Peru 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  July  7, 1986.  and  we  will 
make  ours  on  or  before  August  14. 1986 
EFFECTIVE  DATE:  June  17. 198(j. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Traverman.  Office  of 
investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington,  DC  20230;  telephone:  (202) 
377-0161. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  cut 
flowers  from  Peru.  In  compliance  with 
the  filing  requirements  of  §  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26) 
the  petition  alleges  that  producers  or 
exporters  in  Peru  of  cut  flowers  receive 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  In  addition,  the 
petition  alleges  that  such  imports 
materially  injure,  or  threaten  material 
injury  to  the  U.S.  industry. 

Since  Peru  is  not  a  "country'  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  section  303 
applies  to  this  investigation.  However, 
because  Peru  is  a  member  of  the 
General  Agreement  on  Tariffs  and 
Trade  and  the  cut  flowers  subject  to  this 
investigation  are  non-dutiable,  the 
petitioner  is  required  to  allege  that,  and 
the  ITC  is  required  to  determine 


whether,  imports  of  the  subject 
merchandise  materially  injure,  or 
threaten  material  injury  to.  a  U.S. 
industry.  Therefore,  we  are  notifying  the 
ITC  of  this  action. 

Initiation  of  Investgation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  cut 
flowers  from  Peru  and  have  found  that  it 
meets  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  702(c).  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  producers  or 
exporters  in  Peru  of  cut  flowers  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  Act.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  August  14. 
1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations,  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States  (TSUS),  pompon 
chrysanthemums,  and  gypsophila, 
currently  provided  for  in  item  192.21  of 
the  TSUS. 

Allegations  of  Bounties  or  Grants 

The  petition  lists  a  number  of 
practices  by  the  Government  of  Peru 
which  allegedly  confer  bounties  or 
grants  on  producers  or  exporters  in  Peru 
of  cut  flowers.  We  are  initiating  an 
investigation  on  the  following  alleged 
programs: 

•  The  Certificate  of  Tax  Rebate 
(CERTEX). 

•  Nontraditional  Export  Fund  (F'ENT). 

•  The  Law  for  the  Promotion  of 
Export  of  Non-Traditional  Goods 
(Export  Law). 

—Articles  12, 13, 14. 16.  23.  24,  and  31 

•  Employment  Benefits  for 
Decentralized  Companies. 

•  Regional  Incentives. 

•  Argo-Industrial  Rediscount  Fund 
(FHAI). 

We  are  not  initiating  an  investigation 
on  the  following  alleged  programs: 

•  Articles  8  and  9  of  the  Export  Law 
Petitioner  alleges  that  Peruvian  cut 
flower  producers  and  exporters  may 
benefit  from  Articles  8  and  9  of  the 
Export  Law,  which  permit  exporters  to 


upgrade  their  priority  level  by  one  step. 
Priority  levels  determine  the  amount  of 
net  income  that  can  be  invested  or 
reinvested  free  of  income  tax.  In  the 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order:  Certain  Textile  Mill  Products 
and  Apparel  from  Peru  (50  FR  9871) 
(March  12. 1985).  the  Department  ruled 
that  the  reinvestment  priority  system 
was  terminated  by  the  General  Law  of 
Industries,  enacted  in  1982.  and. 
therefore,  no  future  benefits  could  be 
provided.  Because  the  petitioner  has  not 
presented  any  new  information  or 
alleged  changed  circumstances  with 
respect  to  Articles  8  and  9  of  the  Export 
Law.  we  are  not  initiating  on  this 
program. 

•  Fund  for  Non-Traditional  Export 
Promotion  (FOPEX)  Petitioner  alleges 
that  FOPEX  is  an  additional  fund  to 
support  promotional  activities, 
established  under  Title  IV.  Chapter  111  of 
the  Law  for  the  Promotion  of 
Nontraditional  Exports.  The  program 
provides  export  guarantees  and  other 
forms  of  export  financing  in  both  the 
pre-shipment  and  post-shipment  phases. 
In  the  Final  Affirmative  Countervailing 
Duty  Determination  and  Countervailing 
Dutv  Order  Cotton  Sheeting  and  Sateen 
from  Peru  (48  FR  4501)  (February  1. 
1983).  the  Department  ruled  that  FOPEX 
provides  only  general  information  on 
international  trade,  import/export 
development,  export  promotion 
programs,  and  international  shipments 
and  transportation:  therefore,  FOPEX 
does  not  confer  bounties  or  grants.  In 
the  Final  Affirmative  Countervailing 
Duty  Determination  and  Counter\-ailing 
Duty  Order:  Deformed  Steel  Concrete 
Reinforcing  Bar  from  Peru  (50  FR  48819) 
(November  27, 1985),  the  Department 
ruled  that  FOPEX  has  no  lending 
capacity.  Because  the  petitioner  has  not 
presented  any  new  information  or 
alleged  changed  circumstances  with 
respect  to  FOPEX,  we  are  not  initiating 
on  this  program. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  .We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 
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Preliminary  Detennination  by  ITC 

The  rrC  will  determine  by  July  7. 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  cut  flowers  from  Peru 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise  it 
will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 
GilbeH  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
|une  10, 1986 
|FR  Doc.  86-13649  Filed  6-16-86;  8:45  am) 
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(C-301-601] 

Initiation  of  Countervailing  Duty 
investigation:  Miniature  Carnations 
From  Colombia 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Colombia  of 
miniature  carnations,  as  described  in  the 
'Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  If  this 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  August  14, 1986. 
EFFECTIVE  DATE:  June  17, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Taverman.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone:  (202) 
377-0161. 
SUPPlfMENTARY  INFORMATION: 


The  Petition 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  miniature 
carnations  from  Columbia.  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  the  Commerce  Regulations 
(19  CFR  355.26),  the  petition  alleges  that 
producers  or  exporters  in  Columbia  of 
miniature  carnations  receive  bounties  or 
grants  within  the  meaning  of  section  303 


of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Columbia  is  not  a  "country  under  the 
Agreement  ■  within  the  meaning  of 
section  701(b)  of  the  Act,  and  the 
merchandise  being  investigated  is 
dutiable.  Therefore,  sections  303  (a)(1) 
and  (b)  of  the  Act  apply  to  this 
investigation.  Accordingly,  petitioner  is 
not  required  to  allege  that,  and  the  U.S. 
International  Trade  Commission  is  not 
required  to  determine  whether,  imports 
of  these  products  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  miniature 
carnations  from  Columbia  and  have 
found  that  it  meets  the  requirements  of 
section  702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(c).  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Columbia  of 
miniature  carnations  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  Act.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  on  or  before  August  14, 
1986. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  miniature 
(spray)  carnations  currently  provided 
for  in  item  192.17  of  the  Tariff  Schedules 
of  the  United  States. 

Allegations  of  Bounties  or  Grants 

The  petition  lists  a  number  of 
practices  by  the  Government  of 
Colombia  which  allegedly  confer 
bounties  or  grants  on  producers  or 
exporters  in  Colombia  of  miniature 
carnations.  We  are  initiating  an 
investigation  on  the  following  alleged 
programs: 

•  Tax  Reimbursement  Certificate 

Program. 

•  Research  and  Development 
Program. 

•  Working  Capital  Loans. 

•  Preferential  Capital  Investment 
Loans  under  Decree  2366. 

•  Duty  and  Tax  Exemptions  for 
Capital  Equipment  Under  Plan  Vallejo. 

•  Preferential  Export  Insurance. 

•  I»referential  Air  Freight  Rates. 


•  Regional  Funding  to  Promote  Flower 
Production. 

Although  not  specifically  alleged  by 
petitioner,  we  are  also  initiating  an 
investigation  to  ascertain  whether 
producers  or  exporters  in  Colombia  of 
miniature  carnations  receive  any 
benefits  under  the  following  programs: 

•  Preferential  Export  Credit  Through 
PROEXPO. 

—Credits  to  Export  Trading  Firms 
—Short  Term  Credits  for  Expansion 
— Credits  for  Export  Promotion 
—Credit  for  Raw  Materials 

•  Benefits  to  Free  Industrial  Zones. 

•  Export  Tax  Benefits. 

This  notice  is  published  pursuant  to  section 

702(c)(2)  of  the  Act. 

Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

June  10. 1986. 

|FR  Doc.  86-136.'j0  Filed  6-16-66;  8;45  am) 
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[C-337-601J 

initiation  of  Countervailing  Duty 
Investigation:  Standard  Carnations 
From  Chile 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Chile  of 
standard  carnations,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  of  the 
subject  merchandise  from  Chile 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  July  7, 1986,  and  we  will 
make  ours  on  or  before  August  14, 1986. 
effective  date:  June  17, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Gary  Taverman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  telephone;  (202) 
377-0161. 
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SUPPUEMENTARY  INFORMATION: 

The  Petition 

On  May  21, 1986,  we  received  a 
petition  in  proper  form  from  the  Floral 
Trade  Council  with  respect  to  standard 
carnations  from  Chile.  In  compliance 
with  the  filing  requirements  of  §  355.26 
of  the  Commerce  Regulations  (19  CFR 
355.26).  the  petition  alleges  that 
producers  or  exporters  in  Chile  of 
carnations  receive  subsidies  within  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  In 
addition,  the  petition  alleges  that  such 
imports  materially  injure,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Since  Chile  is  a  "country  under  the 
Agreement  ■  within  the  meaning  of 
section  701(b)  of  the  Act,  the  ITC  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Chile 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  inititition  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  standard 
carnations  from  Chile  and  have  found 
that  it  meets  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(c).  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
producers  or  exporters  in  Chile  of 
standard  carnations  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
subsidies  within  the  meaning  of  the  Act. 
If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  on  or  before  August  14, 
1986. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  standard  carnations, 
currently  provided  for  in  item  192.21  of 
the  Tariff  Schedules  of  the  United 
States. 

Allegations  of  Subsidies 

The  petitions  lists  a  number  of 
practices  by  the  government  of  Chile 
which  allegedly  confer  subsidies  on 
producers  or  exporters  in  Chile  of 
standard  carnations.  We  are  initiating 
an  investigation  of  the  following  alleged 
programs: 

•  Export  Rebate  (Simplified 
Drawback). 

•  Export  Credit. 


•  Corporacion  de  Fomento  Loans  and 
Debt  Rescheduling. 

•  Preferential  Exchange  Rate  for 
Repayment  of  Foreign  Debt. 

•  Deferred  Import  Duties  for  Capital 
Goods. 

•  Although  not  specifically  alleged  by 
petitioner,  we  are  also  initiating  an 
investigation  to  ascertain  whether 
producers  or  exporters  in  Chile  of 
standard  carnations  receive  any 
benefits  under  the  following  program 
because  we  have  information  indicating 
that  such  programs  may  provide 
subsidies: 

•  Stamp  and  Seal  Tax  Exemption. 

•  Export  Rebate  of  VAT. 

•  Tax  Rebate  on  Fixed  Assets. 

•  Currency  Retention  Scheme 
(Foreign  Trade  Zones). 

•  Export  Credit  Limits. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

.  The  ITC  will  determine  by  July  7, 1986. 
whether  there  is  a  reasonable  indication 
that  imports  of  standard  carnations  from 
Chile  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise  it 
will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
)une  10. 1986. 

|FR  Doc.  86-13651  Filed  6-16-86;  8:45  am] 
BHJJNG  CODE  3S10-OS-M 


(C-3S1-408) 

Final  Affirmative  Countervailing  Duty 
Determination;  Iron  Ore  Pellets  From 
Brazil 

agency:  Import  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Notice. 


summary:  We  determine  that  certain 
benefits  which  constitute  subsidies 
within  th^  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Brazil  of  certain  types  of  iron  ore 
pellets.  The  estimated  net  subsidy  is  2.09 
percent  ad  valorem.  However,  we  are 
adjusting  the  duty  deposit  rate  to  refiect 
the  changes  that  have  occurred  in  export 
and  total  sales  for  Companhia  Vale  do 
Rio  Doce  (CVRD)  since  the  review 
period.  Therefore,  we  are  directing  the 
U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  iron 
ore  pellets  from  Brazil  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  and  to  require 
a  cash  deposit  or  bond  on  entries  of  this 
product  ifKthe  amount  equal  to  7.94 
percent  ad  valorem.  In  addition,  we 
determine  that  "critical  circumstances" 
do  not  exist  with  respect  to  the  subject 
merchandise. 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination. 

The  Department  of  Commerce  (the 
Department),  Companhia  Vale  do  Rio 
Doce  (CVRD),  the  only  known  exporter 
in  Brazil  of  iron  ore  pellets  to  the  United 
States,  and  the  Government  of  Brazil 
entered  into  a  suspension  agreement  on 
May  29, 1985.  On  June  10, 1985,  the 
respondents  requested  that  we  continue 
the  investigation.  On  December  18. 1985, 
the  Government  of  Brazil  notified  the 
Department  that  CVRD  was 
withdrawing  from  the  suspension 
agreement.  On  March  31, 1986,  we 
published  a  notice  of  cancellation  of  the 
suspension  agreement  and  resumption 
of  the  suspended  investigation. 
Therefore,  the  affirmative  preliminary 
determination  of  countervailing  duties 
published  on  March  22, 1985,  has  been  in 
effect  of  March  31, 1986. 

EFFECTIVE  DATE:  June  17,  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loc  Nguyen  or  Peggy  Clarke,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone:  (202)  377-0167  (Nguyen)  or 
(202)  377-4412  (Clarke). 

SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  thoiiarifl^  Act  of  1930.  as 
amended  ("the  Act"),  are  being  provided 
to  manufacturers,  producers,  or 
exporters  in  Brazil  of  iron  ore  pellets. 
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For  purposes  of  this  investigation,  the 
following  programs  are  found  to  confer 
subsidies: 

•  Income  Tax  Exemption  for  Export 
Earnings 

•  Import  Duty  Exemptions 

We  determine  the  estimated  net 
subsidy  to  be  2.09  percent  ad  valorem. 
However,  we  are  adjusting  the  duty 
deposit  rate  to  reflect  the  changes  that 
occurred  in  export  and  total  sales  for 
CVRD  since  the  review  period;  thus,  the 
cash  deposit  rate  is  7.94  ad  valorem. 

Case  History 

On  December  20. 1984,  we  received  a 
petition  from  the  Cleveland-Cliffs  Iron 
Company,  Oglebay  Norton  Company, 
Pickands  Mather  &  Company,  and  the 
United  Steelworkers  of  America  on 
behalf  of  the  U.S.  Iron  ore  pellets 
industry.  In  compliance  with  the  filing 
requiremente  of  §  355.26  of  our 
regulations  (19  CFR  355.26),  the  petition 
alleged  that  manufacturers,  producers, 
or  exporters  in  Brazil  of  iron  ore  pellets 
directly  or  indirectly  receive  benefits 
which  constitute  subsidies  within  the 
meaning  of  section  701  of  the  Act.  and 
that  these  imports  materially  injure  or 
threaten  material  injury  to  a  U.S. 
industry. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  January  9. 1985,  we  initiated  such  an 
investigation  (50  FR  2322).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  by  March  15. 1985. 

Since  Brazil  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  an  injury 
determination  is  required  for  this 
investigation.  Therefore,  we  notified  the 
ITC  of  our  initiation.  On  February  4. 
1985.  the  ITC  determined  that  there  is  a 
reasonable  indication  that  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry  (50  FR  5286). 

We  presented  a  questionnaire 
concerning  the  allegations  of  the 
Government  of  Brazil  in  Washington, 
D.C..  on  January  25, 1985.  On  February 
27, 1985,  we  received  a  response  to  the 
questionnaire. 

There  is  only  one  know  exporter  in 
Brazil  of  iron  ore  pellets  to  the  United 
States,  Companhia  Vale  do  Rio  Doce 
(CVRD).  for  which  we  have  received 
information  from  the  Government  of 
Brazil. 

On  March  15. 1985,  we  issued  our 
preliminary  determination  in  this 
investigation  (50  FR  11527).  We 
preliminarily  determined  that  benefits 
constituting  subsidies  within  the 
meaning  of  the  countervailing  duty  law 
were  being  provided  to  CVRD. 


Our  notice  of  preliminary 
determination  gave  Interested  parties  an 
opportunity  to  submit  oral  and  written 
views.  On  April  17.  a  hearing  was  held. 
We  received  briefs  from  the  parties  to 
the  proceeding. 

Verification  of  the  response  was  done 
in  Rio  de  Janeiro  on  April  23  through 
April  30, 1985. 

On  May  29, 1985.  a  suspension 
agreement  was  signed  by  the 
Department.  CVRD.  and  the 
Government  of  Brazil. 

On  June  10.  the  respondents  requested 
a  continuation  of  the  investigation. 

On  December  18, 1985,  the 
Government  of  Brazil  notified  the 
Department  of  CVRD's  withdrawal  from 
the  suspension  agreement. 

On  March  31, 1986,  we  published  a 
notice  of  cancellation  of  the  suspension 
agreement  and  resumption  of  the 
suspended  investigation.  Therefore,  the 
affirmative  preliminary  determination  of 
countervailing  duties  published  on 
March  22, 1985,  has  been  in  effect  since 
March  31. 1986. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  iron  ore  pellets.  Iron  ore 
pellets  are  defined,  for  puposes  of  this 
proceeding,  as  fine  particles  of  iron 
oxide,  hardened  by  heating  and  formed 
into  balls  of  %"  to  %"  for  use  in  blast 
furnaces  to  obtain  pig  iron.  Pellets  for 
use  in  electric  furnaces  and  containing 
not  over  three  percent  by  weight  of 
silica  are  excluded. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  to  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26. 1984,  issue  of  the  Federal 
Register  (49  FR  18006). 

For  purposes  of  this  determination, 
the  period  for  which  we  are  measuring 
subsidization  ("the  review  period")  is 
calendar  year  1984. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaire,  our  verification,  and 
comments  submitted  by  interested 
parties,  we  determined  the  following: 

/.  Programs  Determined  To  Confer 
Subsidies 

We  determined  that  subsidies  are 
being  provided  to  manufacturers, 
producers,  or  exporters  in  Brazil  of  iron 


ore  pellets  under  the  following 

programs: 

A.  Income  Tax  Exemption  for  Export 

Earnings 

Under  Decree-Law  1240,  exporters  of 
iron  ore  pellets  are  eligible  for  an 
exemption  from  income  tax  on  a  portion 
of  profits  attributable  to  export  revenue. 
Because  a  firm  must  export  to  be  eligible 
for  this  exemption,  we  determine  it  to  be 
a  countervailable  subsidy.  CVRD  took 
an  exemption  from  income  tax  payable 
in  1984  on  Export  profits  earned  in  1983. 
We  indexed  that  portion  as  required 
under  Brazilian  tax  law.  and  multiplied 
it  by  CVRD's  effective  corporate  tax  rate 
to  find  the  benefit. 

To  find  CVRD's  effective  tax  rate,  we 
took  the  base  tax  liability  and  added  or 
subtracted  all  surcharges  or  deductions 
used  by  CVRD.  We  allocated  the  benefit 
over  the  best  information  estimate  of 
1984  exports  of  the  products  eligible  for 
the  exemption.  To  find  the  best 
information  estimate,  we  took  the  ratio 
of  1983  promoted  exports  to  1983  total 
.  sales  and  applied  it  to  1984  total  sales. 
We  determine  the  estimated  net  subsidy 
from  this  program  to  be  2.00  percent  ad 
valorem. 

This  is  the  first  time  the  Department 
has  issued  a  final  determination 
following  the  resumption  of  a  suspended 
investigation.  We  find  that  substantial 
changes  have  occurred  in  export  in  total 
sales  for  CVRD  since  the  review  period. 
So  that  the  deposit  rate  will  more 
accurately  reflect  the  estimated  duties 
on  future  entries,  we  have  calculated  the 
deposit  rate  for  the  income  tax 
exemption  for  export  earnings  by 
estimating  the  tax  exemption  that  CVRD 
would  have  received  in  1985  on  exports 
occurring  during  the  1984  review  period 
had  there  been  no  suspension 
agreement.  We  emphasize  that  the 
curcumstances  of  this  case  are  unique. 
We  have  not  decided  that  this  approach 
would  be  proper  under  other 
circumstances. 

We  determine  the  cash  deposit  rate 
for  this  program  to  be  7.85  oc^  valorem. 

B.  Import  Tax  Exemptions 

Decree  Law  1287  allows  a  100  percent 
exemption  from  import  duties  and  IPI 
tax  on  equipment,  machinery, 
appliances  or  instruments,  spare  parts, 
etc.,  provided  similar  equipment  is  not 
produced  in  Brazil.  This  program  is  part 
of  the  mining  industry  incentives 
administered  by  the  "Grupo  Executive 
da  Industrial  de  Mineracao"  ("GEIMI ") 
of  the  Ministry  of  Mines  and  Energy. 
Firms  must  have  projects  approved  by 
GEIMI  to  qualify  for  the  import  duty 
exemption.  Because  no  evidence  was 


provided  to  demonstrate  that  firms  other 
than  CVRD  were  exempted  from  duties 
and  taxes  on  imports  under  Decree-Law 
1287,  we  find  this  program  to  be  limited 
to  a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries,  and, 
hence,  countervailable. 

We  verified  that  CVRD  used  this 
exemption  for  the  importation  of 
pelletizing  and  mining  equipment  during 
the  review  period.  We  divided  the 
amount  of  the  exemption  taken  in  1984 
by  the  relevant  sales  during  the  same 
period  to  find  an  estimated  net  subsidy 
of  0.09  percent  ad  valorem. 

II.  Programs  Determined  not  To  Confer 
Subsidies 

A.  Minerals  Tax  Incentives 

Decree-Law  1038,  as  amended  by 
Degree-Law  1172  and  Decree  66694. 
established  a  tax  on  minerals  ("LUM."). 
Iron  ore  pellets  are  subject  to  this  tax. 
The  tax  for  iron  ore  pellets  sold 
domestically  is  15  percent  of  the  ex- 
mine  price  plus  the  value  added  from 
nnarginal  processing  for  transport  (this 
includes  pelletizing).  The  tax  for 
exported  iron  ore  pellets  is  7.5  percent. 
The  7.5  percent  tax  is  charged  on  60 
percent  of  the  f.o.b.  price. 

Petitioners  allege  that  the  different  tax 
for  exports  confers  a  subsidy  on  the 
exporters  of  iron  ore  pellets.  Petitioners 
also  allege  that  payment  of  this  tax 
exempts  a  firm  from  paying  a  portion  of 
certain  direct  taxes  such  as  social 
security  taxes  and  property  taxes  and 
that  this  exemption  also  confers  a 
subsidy. 

We  verified  that  I.U.M.  is  an  indirect 
tax  paid  at  the  time  of  transfer  of  the 
produce.  Further,  we  verified  that 
payment  of  the  I.U.M.  did  not  exempt 
CVRD  from  any  of  its  direct  tax 
liabilities.  Since  under  both  U.S.  law  and 
the  General  Agreement  on  Tariffs  and 
Trade,  a  government  may  rebate  or 
exempt  firms  from  payment  indirect 
taxes  borne  by  the  exported  product,  we 
determine  that  the  lower  tax  rate  upon 
exports  does  not  confer  a 
countervailable  subsidy. 

B.  Depletion  Allowance 

Peitioner  allege  that  the  20  percent 
depletion  allowance  for  mineral  projects 
granted  by  Decree-Law  1096  and 
extended  by  Decree-Law  1779  confers  a 
subsidy  on  the  manufacturers  and 
producers  of  iron  ore  pellets. 

We  verified  that  any  firm  owning  a 
mine  is  eligible  for  the  depletion 
allowance.  The  firm  has  the  option  of 
taking  a  depletion  allowance  equal  to 
the  greater  of: 


1.  The  percentage  of  the  total  reserves 
extracted  during  the  tax  year  times  the 
original  value  of  the  mine;  or 

2.  20  percent  of  the  ex-mine  value  of 
the  minerals  extracted  during  the  tax 
year. 

In  the  past,  we  have  found  that 
depreciation  allowances, perse,  are  not 
countervailable.  Because  the  depletion 
allowance,  which  is  comparable  to  a 
depreciation  allowance  on  minerals,  is 
part  of  the  normal  tax  practice  in  Brazil 
and  because  there  is  no  indication  that 
it  favors  exports  over  domestic 
products,  we  determine  this  program  not 
to  be  countervailable. 

C.  BNDES/HNAME  Loans - 

Petitioners  allege  that  loans  received 
from  the  National  Economic  and  Social 
Development  Bank  (BNDES)  and  its 
subsidiary,  the  Speical  Agency  of 
Industrial  Financing  (FINAME),  confer  a 
subsidy  on  the  manufacturers  and 
producers  of  iron  ore  pellets.  In  support 
of  this  allegation,  petitioners  argue  that 
iron  ore  pellet  producers,  as  part  of  the 
metallurgy  sector,  received  a 
disproportionate  share  of  BNDES  and 
FINAME  loans. 

In  earlier  determinations,  we  have 
found  BNDES  and  FINAME  loans  to  be 
provided  to  more  than  a  specific 
enterprise  or  industry  or  group  of 
interprises  or  industries,  and  hence  not 
countervailable  (see,  for  example,  "Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Carbon  Steel 
Products  from  Brazil ",  49  FR  17938). 
Information  received  and  verified  in  this 
case  supports  our  earlier  conclusion.  For 
example,  in  the  period  1978-84,  the 
BNDES  system,  including  BNDES  and 
FINAME,  provided  loans  to  the 
industral,  agricultural,  and  energy 
sectors. 

We  have  also  examined  whether  the 
metallurgy  sectors  has  received  a 
disproportionate  share  of  the  loans 
made  by  the  BMDES  system.  Going  back 
as  far  as  1975,  we  have  found  that  the 
metallurgy  sector  accounts  for  4.3 
percent,  on  average,  of  BNDES  loans  to 
the  industrial  sector.  Further,  industrial 
financing  as  a  share  of  the  BNDES 
portfolio  has  been  declining  over  much 
of  this  period.  Therefore,  we  concluded 
that  the  metallurgy  sector  has  not 
received  a  disproportionate  share  of  the 
BNDES  system  loans. 

Because  BNDES/FINAME  loans  are 
provided  to  more  than  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries  and  there  is  no 
evidence  of  de  facto  selectivity  in 
application,  we  find  that  these  loans  do 
not  confer  a  benefit  on  producers  of  iron 
ore  pellets  in  Brazil. 


D.  ICM  State  Tax  Incentives 

Petitioners  allege  that  CVRD  receives 
a  rebate  of  the  ICM  state  value-added     , 
tax  similar  to  the  IPI  export  credit 
premium. 

Also,  under  Decree  1600-N,  anyone 
selling  (final  stage  sales  only)  goods  in 
the  state  of  Espirito  Santo  must  pay  a  17 
percent  ICM.  Of  this.  5  percent  is 
rebated;  the  firm  receives  4.5  percent 
while  the  other  0.5  percent  goes  to  the 
bank.  This  rebate  must  be  invested  in 
corporations  located  in  and  sponsored 
by  the  state  of  Espirito  Santo. 

Because  the  ICM  is  an  indirect  tax, 
the  non-excessive  rebate  of  this  tax 
does  not  confer  a  countervailable 
subsidy.  Therefore,  we  determine  that 
this  program  is  not  countervailable. 

Further,  by  its  terms,  the  rebate/ 
reinvestment  program  applies  to  all 
firms  selling  final  stage  products  in 
Espirito  Santo.  Therefore,  we  determine 
that  the  rebates  are  not  provided  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries,  and,  thus, 
are  not  countervailable. 

E.  Tax  Incentives  Reserves 

The  balance  sheet  in  CVRO's  annual 
report  listed  a  "tax  incentives  reserve." 
We  stated  in  our  preliminary 
determination  that  we  needed  more 
information  on  this  reserve. 

AT  verification,  we  received  that 
information.  The  "tax  incentives 
reserve"  contains  the  investments  made 
by  CVRD  through  the  investments  credit 
program  for  the  national  income  tax  and 
the  ICM  tax  incentives  program  in 
Espirito  Santo.  We  have  determined  that 
neither  of  these  programs  provides  a 
countervailable  subsidy  (see,  our 
discussion  of  ICM  State  Tax  Incentives, 
above,  and  our  notice  of  "Final 
Affirmative  Countervailing  Duty 
Determinatio:  Carbon  Steel  Plate  from 
Brazil."  38  FR  2568,  January  20, 1983). 

F.  Government  Loan  Guarantees 

Petitioners  allege  that  the  Brazilian 
government  guarantees  long-term  loans 
in  foreign  currency  on  terms  that  are 
inconsistent  with  commercial 
considerations  and,  therefore  that  these 
guarantees  are  countervailable. 

We  verified  that  CVRD  has  not 
received  any  government-guaranteed 
commercial  loans  since  1974.  However, 
some  government-guaranteed 
commercial  loans  taken  out  in  1973  and 
1974  are  still  outstanding.  We  found  no 
evidence  that  commercial  guarantees 
were  available  in  1973  and  1974.  Further, 
we  verified  that  CVRD  had  non- 
guaranteed  loans  taken  out  in  1974,  and 
still  outstanding,  that  bear  the  same 
interest  rates  as  the  guaranteed  loans. 
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In  determining  whether  govemmont- 
loan  guarantees  are  countevailable,  we 
look  at  whether  the  costs  and  other 
terms  of  the  government  guarantees  are 
less  than  for  commercially  provided 
guarantees;  and  whether  the  government 
guarantee  allow  a  firm  to  receive  lietter 
terms  on  the  loan  than  it  would  without 
the  guarantee.  We  had  no  commercial 
guarantees  from  the  same  period  with 
which  to  compare  costs,  so  we  based 
our  decision  on  the  other  criterioa  Since 
CVRD  was  able  to  get  the  same  interest 
rate,  at  the  same  time,  or  commercial 
loans  without  any  guarantees,  we 
detemine  that  the  government 
guarantees  do  not  confer  a 
countervailable  subsidy  on  producers 
and  exporters  of  iron  ore  pellets. 

III.  Programs  Determined  Not  To  Be  Used 

We  determine  that  producers  or 
exporters  in  Brazil  of  iron  ore  pellets  did 
not  use  the  following  programs  listed  in 
our  notice  of  initiation. 


JM  I 


A.  IPI  Export  Credit  Premium 

Petitioners  allege  that  under  the 
Portaria  Ministerial  No.  78.  as  amended 
by  Portaria  Ministerial  No.  252, 
exporters  of  iron  ore  pellets  receive  a 
cash  reimbursement  from  the 
Government  of  Brazil  based  on  the 
"adjusted"  f.o.b.  price  of  the  exported 
merchandise. 

We  verified  that  producers  of  iron  ore 
pellets  are  not  eligible  for  the  IPI  credit 
premium.  Accordingly,  we  determine 
that  this  program  was  not  used  by  the 
producers  of  the  product  under 
investigation. 

B.  Financing  for  Storage  of  Export 
Merchandise  Program:  Resolution  330  of 
the  Banco  Central  do  Brazil 

Resolution  330  provides  financing  for 
up  to  80  percent  of  the  value  of  the 
merchandise  placed  in  a  specified 
bonded  warehouse  and  destined  for 
export.  We  verified  that  CVRD  was  not 
eligible  for  this  program  because 
Resolution  330  is  applicable  only  to 
certain  "manufactured"  products  listed 
by  the  Ministry  of  Finance.  Therefore, 
we  determine  that  this  program  was  not 
used  by  the  producers  of  the  product 
under  investigation. 

C.  FINEX  Export-Financing  Program: 
Resolution  68 

Resolution  68  states  that  the 
Department  of  Foreign  Commerce  of  the 
Banco  do  Brazil  SJi.  (CACEX).  may 
draw  upon  the  resources  of  the  Fundo 
de  Financiamento  a  Exportacao  (FINEX) 
to  extend  dollar-denominated  loans  to 
foreign  buyers  of  Brazilian  goods  and 
cruzeiro-denominated  loans  to 


exporters.  Financing  is  granted  on  a 
transaction-by-transaction  basis. 

We  verified  that  the  respondent  was 
not  eligible  for  this  kind  of  financing 
because  it  is  provided  only  with  respect 
to  "manufactured"  products.  Therefore, 
we  determine  that  this  program  was  not 
used  by  the  producers  of  the  product 
under  investigation. 

D.  The  GDI  Program:  Exemption  of  IPI 
Tax  and  Customs  Duties  on  Imported 
Equipment 

Article  13  of  Decree  Law  No.  1137 
granted  duty-free  treatment  and  an 
exemption  from  the  IP!  tax  on  certain 
imported  machinery  under  appropriate 
circumstances.  Accelerated  depreciation 
was  also  granted  on  domestic 
machinery.  This  legislation  was 
amended  by  Artide  9  of  Decree  Law  No. 
1428  of  December  2. 1975.  which  reduced 
the  maximum  benefit  on  imported 
machinery  to  an  exemption  of  80  percent 
of  the  customs  duties  and  80  percent  of 
the  IPI  tax.  The  accelerated  depreciation 
for  domestic  equipment  continued. 

We  verified  that  CVRD  did  not 
receive  any  benefits  under  this  program 
during  the  review  period.  Therefore,  we 
determine  that  this  program  was  not 
used  by  the  producers  of  the  product 
under  investigation  during  the  review 
period. 

E.  The  BEFIEX  Program:  Decree-Laws 
77065  and  1219 

The  comissao  para  a  Concessao  de 
Beneficios  Fiscais  a  Programs  Especiais 
de  Exportacao  (Commission  for  the 
Granting  of  Fiscal  Benefits  to  Special 
Export  Programs,  or  BEFIEX)  grants  at 
least  three  categories  of  benefits  to 
Brazilian  exporters: 

•  Under  Decree-Law  77065,  BEFIEX 
may  reduce  by  70  to  90  percent  import 
duties  and  the  IPI  tax  on  the  importation 
of  machinery,  equipment,  apparatus, 
instruments,  accessories,  and  tools 
necessary  for  special  export  programs 
approved  by  the  Ministry  of  Industry 
and  Trade,  and  may  reduce  by  50 
percent  import  duties  and  the  IPI  tax  on 
imports  of  components,  raw  materials, 
and  intermediary  products; 

•  Under  article  13  of  Decree  No.  1219, 
BEFIEX  may  extend  the  carry-forward 
period  for  tax  losses  fix)m  4  to  6  years; 
and 

•  Under  article  14  of  the  same  decree. 
BEFIEX  may  allow  special  amortization 
of  pre-operational  expenses  related  to 
approved  projects.  We  verified  that  the 
respondent  did  not  participate  in  this 
program.  Accordin^y,  we  determine 
that  this  program  was  not  used  during 
the  review  period. 


F.  The  CIEX  Program:  Tax  Reductions 
on  Export-Production  Equipment: 
Decree-Law  1428 

Decree-Law  1428  authorized  the 
Comissao  para  Incentives  a  Exportacao 
(Commission  for  Export  Incentives,  or 
CIEX)  to  reduce  import  taxes  and  the  IPI 
tax  up  to  10  percent  on  certain 
equipment  for  use  in  import  production. 
We  verified  that  CVRD  did  not  receive 
any  benefits  under  this  program. 
Accordingly,  we  determine  that  this 
program  was  not  used  by  the  producers 
of  the  product  under  investigation 
during  the  review  period. 

G.  Accelerated  Depreciation  of 
Equipment:  Decree  Law  1137 

Pursuant  to  Decree-Law  1137,  any 
company  which  purchases  Brazilian- 
made  capital  equipment  and  has  an 
expansion  project  approved  by  the  CD! 
may  depreciate  this  equipment  at  twice 
the  rate  normally  permitted  under 
Brazilian  tax  laws.  We  verified  that 
CVRD  did  not  participate  in  this 
program  during  the  review  period 
Therefore,  we  determine  that  this 
program  was  not  used  by  the  producers 
of  the  product  under  investigation 
during  the  review  period. 

H.  Working  Capital  Financing  for 
Exports:  Resolutions  874  and  882/950 

Petitioners  allege  that  the  Government 
of  Brazil  provides  preferential  short- 
term  financing  for  working  capital  to 
companies  with  qualifying  export 
performance.  We  verified  that  the 
respondent  was  not  eligible  for  this  kind 
of  financing  since  such  financing  is  only 
authorized  for  certain  "manufactured" 
products.  Therefore,  we  determine  that 
this  program  was  not  used  by  the 
producers  of  the  product  under 
investigation. 

I.  Export  Financing  Under  QC-CaiEGE 
14-11  Circular 

Under  its  CIC-CREGE  14-11  circular 
("14-11"),  theBanco  do  Brazil  provides 
180-  and  360-day  cruzeiro  loans  for 
export  financing  for  manufactured 
products.  We  verified  that  the 
respondent  was  not  eligible  for  this  kind 
of  financing,  since  such  financing  is  only 
authorized  for  certain  "manufactured" 
products.  Therefore,  we  determine  that 
this  program  was  not  used  by  the 
producers  of  the  product  under 
investigation. 

J.  The  PROEX  Program:  Export 
Promotion  Credit 

Petitioners  allege  that  short-term 
credits  for  exports  were  established 
under  the  Programa  de  Financiamento  a 
Producao  para  a  Exportacao  (PROEX). 


previously  referred  to  as  the  Apoio  a 
Exportacao  Program.  We  verified  that 
CVRD  was  not  eligible  for  and  did  not 
receive  any  loans  under  this  program. 
Accordingly,  we  determine  that  this 
program  was  not  used  by  the  producers 
of  the  product  under  investigation. 

K.  Tax  Deduction  for  Financial 
Transactions  Related  to  the 
Recuperation  of  Capital  Expended  in 
Prospecting  Mineral  Deposits:  Decree 
58400 

We  verified  that  this  program  was 
available  only  to  individual  taxpayers. 
Furthermore,  this  program  is  no  longer 
in  effect.  Therefore,  we  determine  that 
this  program  was  not  used  by  the 
producers  of  the  product  under 
investigation. 

L.  Carajas  Mines  Incentives 

Petitioners  allege  that  iron  ore  pellet 
producers  and  exporters  benefit  from 
several  programs  relating  to  the  Carajas 
Mine. 

We  verified  that  the  Carajas  Mine  will 
produce  only  natural  iron  ore.  not 
pellets.  To  produce  pellets  from  this  ore 
would  be  economically  unsound  and  a 
violation  of  the  terms  of  CVRD's  loan 
agreement  with  the  World  Bank.  Since 
our  investigation  deals  only  with  iron 
ore  pellets,  we  determine  that  these 
inceiTtives  did  not  provide  benefits  to 
the  production  or  exportation  of  iron  ore 
pellets. 

M.  Credit  Against  IPI  Liability  on 
Equipment  Necessary  for  Mining 
Development:  Decree  83.283  and 
Subsidy  Reserve 

Petitioners  allege  that  producers  and 
exporters  of  iron  ore  pellets  receive 
benefits  from  these  credits.  This 
program  is  administered  by  GEIMI.  Any 
producer  with  an  approved  project  for 
exploration,  mining,  or  processing  of 
minerals  may  receive  a  rebate  of  the  IPI 
tax  paid  on  the  purchase  of  related 
capital  equipment. 

In  our  preliminary  determination,  we 
said  that  we  needed  more  information 
on  the  "subsidy  reserve"  listed  on  the 
balance  sheet  of  CVRD's  annual  report. 
We  verified  that  this  reserve  contained 
the  credits  received  under  Decree  83.263. 

We  also  verified  that  CVRD  did  not 
receive  any  credits  for  its  pelletizing 
equipment  or  for  equipment  for  its 
mines.  Since  our  investigation  deals 
only  with  iron  ore  pellets,  we 
determined  that  this  program  does  not 
provide  benefits  to  the  production  or 
exportation  of  iron  ore  pellets. 

Petitioners'  Coounents 

Comment  1.  Petitioners  argue  that  the 
Brazilians'  withdrawal  from  the 


suspension  agreement  constituted  a 
violation  of  the  agreement  because 
neither  CVRD  nor  the  Government  of 
Brazil  served  notice  of  withdrawal  on 
the  petitioners.  Further,  petitioners 
submit  that  the  notification  of 
withdrawal  was  defective,  alleging  that 
the  Government  of  Brazil  is  not 
authorized  to  submit  the  withdrawal  on 
behalf  of  CVRD.  Petitioners  also  allege 
that  CVRD  and  the  Government  of 
Brazil  have  failed  to  file  certifications  as 
required  by  the  suspension  agreement. 
Additionally,  petitioners  allege  that  the 
Department  should  make  the  suspension 
of  hquidation  retroactive  to  all 
unliquidated  entries  of  iron  ofe  pellets 
made  on  or  after  December  31, 1985, 
which  is  90  days  before  publication  of 
the  notice  of  suspension  of  liquidation 
on  March  31. 1986.  Lastly,  petitioners 
assert  that  the  appropriate  period  of 
investigation  is  not  calendar  year  1984, 
but  1985,  the  period  immediately 
preceding  termination  of  the  agreement. 

DOC  Position.  The  notification  of 
withdrawal  from  the  suspension 
agreement  was  made  by  the 
Government  of  Brazil  on  behalf  of 
CVRD  pursuant  to  section  V  of  the 
suspension  agreement.  The  notification 
was  a  govemment-to-govemment  act 
within  the  context  of  the  agreement. 
Section  V,  which  requires  the 
Government  of  Brazil  to  notify  the 
Department  if  it  alters  its  position  with 
respect  to  the  agreement,  does  not 
require  notification  of  all  parties. 
Additionally,  the  withdrawal  provision 
of  Article  1V(2)  does  not  prohibit  the 
Government  of  Brazil  from  submittmg  a 
withdrawal  on  CVRD's  behalf.  Based  on 
the  foregoing,  we  determine  that  the 
withdrawal  did  not  constitute  a 
violation  of  the  agreement,  but  was 
made  in  accordance  with  the  provisions 
of  section  IV(2). 

With  respect  to  the  filing  of 
certifications,  we  determine  that  both 
CVRD  and  the  Government  of  Brazil 
have  substantially  complied  with  the 
filing  requirements  set  forth  in  the 
agreement. 

Further,  we  complied  with  the  terms 
of  section  704(i)  by  requiring  a 
resumption  of  the  suspension  of 
liquidation  on  or  after  the  date  of 
publication  of  the  cancellation  of  the 
agreement.  Applied  to  these  facts, 
section  704(i)  provides  for  suspension  of 
liquidation  of  entries  made  after  the 
date  we  published  notice  of  the 
determination  that  the  agreement  was 
no  longer  in  force. 

Lastly,  we  disagree  with  the 
petitioner's  suggestion  that  the  period  of 
review  be  changed  for  purposes  of  this 
determination.  The  petition  was  filed  in 
December  1984  to  cover  imports  of  iron 


ore  pellets  from  Brazil  occurring  in  1984. 
The  ITC  made  an  affirmative 
preliminary  injury  determination  based 
on  imports  during  that  period  and  we 
issued  an  affirmative  preliminary 
countervailing  duty  finding  for  benefits 
bestowed  during  the  period.  Section 
704(i)  of  the  Act  contemplates  that  the 
new  investigation  which  is  to  be 
"resume(dl"  is  the  one  which  was 
suspended. 

Further,  petitioners'  reliance  on 
Leather  Wearing  Apporei  from 
Argentina;  Termination  of  Suspension 
Agreement  and  Issuance  of 
Countervailing  Duty  Order  (48  FR  11480) 
is  misplaced  in  that  case,  the 
Department  issued  a  final  a^irmative 
determination,  upon  request,  covering 
the  original  period,  while  the 
Department's  review  of  the  period 
immediately  preceding  the  termination 
of  the  agreement  was  an  administrative 
review  of  the  agreement,  conducted 
pursuant  to  section  751  of  the  Act. 

Comment  2.  Petitioners  request  that 
the  Department,  in  making  its  final 
determination,  not  take  into  account  any 
reductions  in  subsidies  due  to  the 
implementation  of  the  suspension 
agreement. 

DOC  Position.  Consistent  with  section 
704(j]  of  the  statute,  the  Department,  in 
making  its  final  determination, 
continued  the  investigation  without 
regard  to  the  effects  of  the  suspension 
agreement. 

Comment  3.  Petitioners  argue  that  the 
Department  should  find  BNDES/ 
FINAME  loans  to  be  a  subsidy  for 
several  reasons.  First,  BNDES/FINAME 
loans  are  granted  at  below  market  rates 
for  "normal  lending."  Second,  BNDES 
runs  a  specific  lending  program  for  the 
mineral  sector  with  subsidized  interest 
rates.  Third,  the  Court  of  International 
Trade  (see,  Bethlehem  Steel  Corp.  v. 
United  States.  590  F.  Supp.  1237  (1984)) 
has  rejected  the  rationale  that  generally 
available  benefits  are  not  subsidies. ' 
Finally,  even  if  the  general  availability 
doctrine  were  applicable.  BNDES/ 
FINAME  loans  are  not  generally 
available. 

Department 's  Position.  We  disagree. 
We  do  not  consider  programs  made 
available  to  more  than  a  specific 
enterprise  or  industry  or  group  of 
interprises  or  industries  to  be 
countervailable.  Petitioners'  reliance  on 
Bethlehem  Steel  Corp.  is  misplaced 
since  the  Court  in  that  case  upheld  our 
determination  that  a  generally  available 
tax  benefit  is  not  countervailable.  The 
Court's  further  comments  on  general 
availabihty  are  dicta  and  do  not  affect 
the  Court's  earlier  approval  of  our 
general  availability  test  in  Carlisle  Tire 
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and  Rubber  Co.  v.  United  States.  564  F. 
Supp.  834  (1983). 

We  found  that  the  minerals  sector  did 
not  receive  a  disproportionate  share  of 
the  BNDES/FINAME  Financing  and  that 
such  Hnancing  was  available  to  a  broad 
spectnim  of  the  economy.  Therefore, 
these  loans  are  provided  to  more  than  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries.  Thus,  the 
interest  rate  is  irrelevant.  Finally,  we 
verified  that  CVRD  borrowed  no  funds 
through  the  lending  program  specifically 
for  the  minerals  sector. 

Comment  4.  Petitioners  state  that  the 
subsidies  to  the  Carajas  mine  project 
should  be  included  in  our  calculations 
because  there  is  no  evidence  on  the 
record  the  Carajas  will  never  produce 
pellets.  Additionally,  they  argue  that  it 
is  unclear  whether  the  Carajas  subsidies 
are  specifically  tied  to  production  from 
the  Carajas  project  or  whether  they 
benefit  the  company  as  a  whole.  Unless 
these  subsidies  can  be  specifically 
linked  to  the  Carajas  project  they  should 
be  countervailed. 

Department's  Position.  We  verified 
that  CVRD  does  not  intend  to  produce 
pellets  at  Carajas.  The  information 
supporting  this  finding  is  on  the  record. 
The  Carajas  subsidies  alleged  by 
petitioners  (infrastructure,  regional  tax 
benefits)  are,  by  definition,  for  the 
Carajas  project.  Since  the  programs  are 
for  the  Carajas  project  and  the  Carajas 
project  will  not  produce  pellets,  we  did 
not  consider  these  programs.  If  this 
factual  situation  were  to  change,  such 
change  would  be  addressed  in  any 
subsequent  reviews  under  section  751  of 
the  Act. 

Comment  5.  Petitioners  argue  that  the 
scope  of  the  investigation  should  include 
natural  ore  as  well  as  pellets.  They 
claim  that  natural  ore  was  included  in 
the  petition  since  the  items  listed  in  the 
Tariff  Schedules  of  United  States 
Aimotated  (TSUSA)  included  the 
natural  ore  as  did  the  petitioners' 
discussion  of  threat  of  material  injury. 
Department's  Position.  We  disagree 
that  the  scope  of  the  investigation 
properly  includes  natural  ore.  The 
TSUSA  items  listed  in  the  petition  are 
basket  items  including  several  products 
clearly  outside  the  scope  of  this 
investigation  [e.g.,  sinter  fines,  ore  mud, 
chips,  etc.).  Therefore,  the  mere  fact  that 
a  product  falls  under  the  TSUSA  items 
listed  does  not  mean  that  it  is  included 
in  the  scope. 

We  based  the  scope  of  our 
investigation  on  the  written  product 
description  which  included  processed 
pellets  only.  The  discussion  of  natural 
iron  ore  in  describing  the  threat  of 
material  injury  is  not  sufficient  for  the 
Department  to  include  this  product 
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within  the  scope  of  the  investigation. 
Further,  we  note  that  the  petitioners,  in 
a  January  27. 1985.  letter,  agreed  with 
our  limiting  the  scope  of  the 
investigation  to  processed  pellets. 

Comment  6.  Peittioners  argue  that, 
even  if  the  scope  of  the  investigation  is 
limited  to  processed  pellets,  both 
TSUSA  items  601.2450  and  601.2430 
should  be  included  in  the  scope,  since 
processed  pellets  are  entering  the 
United  States  under  both  TSUSA  items. 

Department's  Position.  It  is  the 
written  description,  not  the  TSUSA  item, 
that  determines  the  scope  of  the 
investigation.  We  have  emphasized  this 
in  our  instructions  to  the  Customs 
Service  and  have  not  included  any 
TSUSA  items  in  the  scope  section  of  this 
notice.  Therefore,  any  of  the  subject 
merchandise  entered,  even  if  entered 
under  the  wrong  TSUSA  item,  would  be 
liable  for  countervailing  duties. 

Comment  7.  Petitioners  argue  that 
low-silica  pellets  for  use  in  electric 
furnaces  should  be  included  in  the 
scope.  Low-silica  pellets  compete 
directly  with  the  dome'stically-produced 
products  since  U.S.  pellet  producers 
could  extract  silica  from  their  pellets  if 
the  price  were  right.  Further,  low-silica 
pellets  could  be  used  in  blast  furnaces, 
with  additional  processing.  Finally, 
petitioners  argue  that  the  exclusion 
creates  a  potential  for  customs  fraud; 
since  low-  and  high-silica  pellets  look 
the  same,  an  importer  could  declare  that 
the  imported  product  is  low-silica  even 
if  it  is  not. 

Department's  Position.  The  produpt 
description  included  in  the  petition 
covers  pellets  "for  use  in  blast 
furnaces."  Thus,  pellets  for  use  in 
electric  furnaces  are  implicity  excluded. 
We  have  clarified  this  in  our  statement 
of  scope.  Further,  petitioners  admit  that 
there  is  no  U.S.  producer  of  low-silica 
pellets  and  that  such  pellets  could  not 
be  used  in  a  blast  furnace  without 
adjustments  to  the  blast  furnace.  Thus, 
low-silica  pellets  should  not  be  included 
within  the  scope,  since,  without  further 
processing,  they  cannot  be  used  in  blast 
furnaces.  Additionally,  the  two  types  of 
pellets  have  different  chemical 
compositions  which  serve  as  legitimate 
means  of  separating  the  two  types  for 
Customs  purposes. 

Comment  8.  Petitioners  claim  that  all 
of  CVRD's  loans  have  government 
guarantees  under  Decree  6.404.  whether 
there  is  an  explicit  loan  guarantee  or 
not.  This  decree  states  that  the 
government  will  not  allow  any  mixed- 
economy  company  to  fail  on  its  financial 
obligations. 

Department's  Position.  We  do  not 
agree  that  this  decree  acts  as  a  loan 
guarantee.  Under  normal  international 


'N 


commercial  practices,  the  liability  of  a 
government  for  the  debts  of  a  mixed- 
economy  company  (a  company  with 
partial  government  ownership)  is  not 
considered  a  guarantee.  We  note  that 
lenders  that  normally  require 
government  guarantees  (such  as  the 
World  Bank  and  various  countries'  Ex- 
Im-hke  banks)  did  do  in  CVRD's  case  as 
well.  Finally,  the  obligation  the 
government  assumed  through  Decree 
6,404  is  not  the  same  as  the  obligation  it 
would  assume  in  a  loan  guarantee. 

Comment  9.  Petitioners  claim  that  the 
respondents  provided  an  inadequate 
response  on  loan  guarantees.  Therefore, 
the  Department  should  use  the  best 
information  available  to  determine  the 
subsidy  from  this  program.  The 
petitioners  provided  a  sample 
calculation  which  used  LIBOR  plus  a 
spread  plus  a  risk  premium  to  find  the 
appropriate  benchmark  interest  rates  for 
foreign  currency-denominated  loans.  For 
cruzeiro-denominated  loans,  petitioners 
used  the  the  rate  for  180  days  working 
capital  loans  as  reported  in  the  Gazeta 
Mercantil. 

Department's  Position.  In  our 
questionnaire,  we  asked  only  about 
government  loan  guarantees  on 
commercial  loans.  We  verified  that  the 
respondents  accurately  reported  every 
commercial  loan  with  a  govemmeiil 
loan  guarante  that  was  outstanding 
during  the  review  period.  Thus,  the 
respondents  did  provide  an  adequate 
response. 

Comment  10.  Petitioners  claim  that  the 
Department  failed  to  investigate  an 
allegation  concerning  accelerated 
depreciation  for  railroads.  Additionally, 
the  Department  failed  to  explain  why  it 
did  not  investigate  this  allegation. 
Petitioners  argue  that,  since  CVRD  owns 
rail  lines  which  are  used  for  transporting 
pellets,  the  pellets  are  subsidized  by  the 
accelerated  depreciation  for  rail 
equipment  allowed  under  Brazilian 
federal  tax  law. 

Department's  Position.  The 
accelerated  depreciation  for  rail  lines  is 
similar  to  the  accelerated  depreciation 
for  ships,  which  we  have  said  we  would 
not  investigate  (see  our  response  to 
Petitioners'  Comment  23).  This  program 
is  specifically  tied  to  a  product  (rail 
lines)  other  than  the  product  under 
investigation.  To  the  extent  that  the 
accelerated  depreciation  would  create 
preferential  transport  prices  for  the  ore 
transported  on  the  rail  lines,  we  would 
consider  the  benefits  from  the  program. 
However,  petitioners  provided  no 
information  that  preferential  prices 
existed.  Further,  the  accelerated 
depreciation  is  available  to  all  owners 
of  rail  equipment  in  Brazil  and  there  is 


no  reason  to  believe  that  CVRD's 
transport  prices  are  any  different  from 
those  available  to  other  lines.  Therefore, 
there  was  no  basis  to  investigate  this 
allegation. 

Comment  11.  Petitioners  support  the 
Department's  preliminary  determination 
on  the  I.U.M.  tax.  Petitioners  argue  that 
the  I.U.M.  is  a  direct  tax  because  it  is 
assessed  on  the  value  of  the  ore  at  the 
time  of  extraction.  Additionally,  the 
I.U.M.  exempts  mineral  firms  from 
paying  social  security  and  property 
taxes  on  their  minerals.  Finally,  the 
petitioners  argue  that,  even  if  the  I.U.M. 
were  an  indirect  lax,  it  fails  to  meet  the 
Department's  linkage  test  for  an 
allowable  rebate  of  indirect  taxes. 
Department's  Position.  We  have 
reversed  our  preliminary  determination 
and  now  find  the  lower  I.U.M.  tax  upon 
exports  not  to  be  countervailable.  We 
found  that  this  tax  was  an  indirect  tax 
and,  furthermore,  that  payment  of  the 
I.U.M.  did  not  exempt  the  firm  from  any 
direct  tax  liabilities  (see  the  program 
description  in  this  notice).  As  to  the 
linkage  test,  this  program  is  similar  to 
but  is  not  a  rebate  of  indirect  taxes.  It  is 
a  partial  exemption  of  the  indirect  tax 
itself.  As  such,  it  is  automatically  linked. 

Comment  12.  Petitioners  argue  that 
the  Department's  methodology  in 
calculating  the  income  tax  exemption 
for  export  earnings,  i.e.,  allocating  the 
benefit  to  the  period  in  which  the  tax  is 
filed  (thus,  in  effect,  lagging  a  year),  is 
incorrect.  They  argue  that  the 
Department  should  calculate  the  value 
of  the  benefit  by  allocating  the  benefit  to 
exports  in  the  year  the  benefit  was 
earned  (current  basis).  Petitioners  assert 
that  calculation  on  a  current  basis  is 
consistent  with  the  policy  of  the 
countervailing  duty  statute,  which  is  to 
eliminate  the  distortion  of  market  forces 
caused  by  the  subsidies,  because  the 
current  basis  countervails  precisely  the 
amount  of  subsidy  conferred  on  any 
particular  export. 

They  further  argue  that,  with  respect 
to  this  program  in  particular,  Brazilian 
tax  and  accounting  practices  have 
changed,  thus  eliminating  the  original 
reasons  for  using  a  lagged  calculation.  In 
the  past,  the  Department  lagged  this 
program  because  inflation  reduced  the 
value  of  the  benefit  between  the  time 
the  benefit  was  earned  and  the  time  it 
was  received.  Now,  however,  the 
Brazilian  government  indexes  the  firm's 
tax  liabilities.  Thus,  the  benefit  is  no 
longer  affected  by  inflation.  Further, 
CVRD  accrues  its  tax  liability  on  a 
current  basis  in  its  accounts.  Therefore, 
the  company  arguably  knows  its  tax 
liability  during  the  fiscal  year,  allowing 
it  to  account  for  the  benefit  in  its  export 
prices  on  a  current  basis. 


Finally,  petitioners  argue  that,  in  this 
case,  all  parties  have  admitted  each 
shipment  receives  a  specific,  verifiable 
subsidy.  By  allowing  CVRD  to  renounce 
the  benefit  only  on  shipments  of  iron  ore 
pellets  to  the  United  States  in  the 
suspension  agreement,  the  Department 
has  recognized  that  each  shipment 
"generates  a  discrete  subsidy  that  is 
directly  tied  to  that  shipment  and  can  be 
calculated  with  precision."  Therefore,  it 
is  appropriate  to  apply  that  discrete 
subsidy  to  the  shipment  generating  it. 

Department's  Position.  We  disagree. 
For  five  years  it  has  been  the 
Department's  policy  to  lag  income  tax 
benefits.  The  statute  requires  us  to 
countervail  the  actual  net  subsidy 
received.  Since  in  an  income  tax 
program,  the  actual  subsidy  cannot  be 
known  until  after  the  tax  return  is  filed, 
our  method  appropriately  allows  us  to 
base  our  calculation  on  the  actual 
subsidy.  This  is  consistent  with  the 
statute. 

Further,  although  a  firm  may  accrue 
an  income  tax  liability  in  its  accounts 
during  the  fiscal  year,  this  is  at  best  an 
estimate  of  the  firm's  final  tax  liability. 
That  does  not  allow  the  firm  to  know  the 
extent  of  any  tax  exemption.  We 
addressed  this  issue  in  the  final  results 
of  administrative  review  on  fioaf  glass 
from  Italy  (48  FR  25255,  June  6, 1983).  At 
that  time  we  stated: 

|w|hether  the  exemption  is  partial  or 
complete,  the  exact  benefit  for  a  particular 
tax  year  cannot  be  known  until  the  firm's 
books  have  been  closed,  because  it  is  only 
then  that  the  firm  can  determine  with  finality 
its  taxable  income.  The  Department, 
therefore,  maintains  that  it  must  allocate 
income  lax  benefits  to  the  year  in  which  the 
total  income  is  knowable. 

To  accept  argument  that  benefits  should  be 
considered  conferred  when  a  firm  is  »ble  to 
adjust  its  cash  flow  or  business  efforti  with 
regard  to  estimated  tax  liabilities  would 
saddle  the  Department  with  the  prohibitive 
burden  of  determining  exactly  when  each 
company  under  review  may  or  should  be  able 
to  account  for  potential  benefits,  and 
determining  when  subsequent  reconciliations 
are  possible.  We  doubt  the  wisdom  of 
attempting  such  a  subjective  approach. 

Additionally,  the  Department  has  not 
found  the  tax  program  in  this  case  to  be 
shipment  specific.  While  eligibility  for 
the  exemption  is  dependent  on  exports 
of  certain  products,  the  value  of  the 
benefit  is  dependent  on  the  firm's 
overall  profitability  (not  the  profitability 
of  any  specific  shipment).  Thus,  no 
particular  shipment  generates  a  discret. 
calculate  subsidy  amount.  However,  by 
removing  a  product  from  eligibility  for 
the  benefit,  we  remove  the  effect  the 
subsidy  would  have  on  that  product. 
Thus,  while  it  is  reasonable  to  allow 
CVRD  to  renounce  the  eligibility  of 


shipments  of  iron  ore  pellets  to  the 
United  States,  this  in  no  way  implies 
that  the  benefit  is  shipment  specific. 

Comment  13.  Petitioners  argue  that  if 
the  Department  does  continue  to  lag  the 
benefits  from  the  income  tax  exemption, 
it  must  index  that  exemption  to  reflect 
the  true  value  of  the  subsidy.  Even 
Brazilian  tax  law  requires  that  the  tax 
liability  be  indexed.  The  Departmen. 
should  do  the  same. 

Department's  Position.  We  agree. 
Because  indexation  of  tax  liabilities  is 
required  under  Brazilian  law,  we  have 
indexed  the  exemption  according  to  that 
system. 

Comment  14.  Petitioners  argue  that 
the  Department  used  the  wrong 
denominator  in  its  calculation  of  the 
income  tax  benefit.  The  program  is 
product  specific  because  only  those 
exports  containing  at  least  a  50  percent 
value  added  over  the  raw  mineral  ore 
are  eligible.  The  petitioners  contend 
that,  because  the  program  is  product 
specific,  the  Department  should  use 
exports  of  only  the  product  under 
investigation  as  the  denominator. 

Department's  Position.  We  agree  that 
we  should  use  exports  of  only  those 
products  eligible  for  the  exemption  as 
our  denominator  and  have  done  so. 
However,  products  other  than  pellets 
are  eligible  for  the  exemption,  so  our 
denominator  includes  more  than  just 
pellet  exports. 

Comment  15.  Petioners  contend  that, 
since  the  response  did  not  contain  the 
requested  reconciliation  between 
financial  statements  and  the  claimed 
taxable  profit,  the  Department  should 
use  the  best  information  available  to 
find  the  profit  to  which  the  tax 
exemptions  applied.  Petitioners  contend 
that  the  best  information  on  profit 
should  be  the  pre-tax  profit  from  the 
consolidated  income  statement  in  the 
annual  report  rather  than  the  figure 
supplied  in  the  response. 

Department's  Position.  In  our 
questionaire,  under  this  program,  we 
requested  the  profit  figure  to  which  the 
exemption  is  applied.  Respondents 
provided  that  figure  and  we  verified  its 
accuracy.  Therefore,  there  is  no  reason 
to  use  best  information  in  this  situation. 

Comment  16.  Petitioners  argue  that 
the  Department  used  an  incorrect  tax 
rate  in  calculating  the  income  tax 
benefit.  There  is  a  10  percent  8iux:harge 
on  any  taxable  profit  in  excess  of  60,000 
times  one  ORTN.  Thus,  the  true  tax  rate 
for  the  income  exemption  is  45  perceat, 
not  35  percent 

Department 's  Position.  As  described 
in  the  program  description  section  of 
this  notice,  we  used  CVRD's  effective 
corporate  income  tax  rate.  Thus,  we 
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considered  both  the  additions  to 
(including  the  surcharge)  and  deductions 
from  the  base  rate  to  find  an  effective 
tax  rate. 

Comment  17.  Petitioners  support  the 
Department's  preliminary  decision  not 
to  accept  the  Investment  credits  as  a 
reduction  in  the  income  lax  rate.  The 
petitioners  state  that  there  are  three 
reasons  for  not  accepting  the  investment 
credits:  the  use  of  the  tax  incentives 
does  not  reduce  the  actual  benefit  of  the 
tax  subsidy;  the  incentives  reduce  tax 
owed,  not  tax  rates:  and  considering  it 
would  be  impractical  administratively. 
Department's  Position.  As  stated  in 
our  response  to  Comment  16.  we  used 
the  surcharges  and  credits  to  find  the 
effective  tax  rate.  This  includes  the 
investment  credits.  CVRD  has 
demonstrated  that  it  has  earned  returns 
from  these  investments.  Therefore,  we 
have  determined  that  the  investment 
credits  should  not  be  considered  a  part 
of  the  firm's  corporate  income  tax 
liability  and  have  deducted  the 
investment  credits  in  calculating 
CVRD's  effective  tax  rate. 

Concerning  the  petitioner's  argument 
that  the  investment  credit  reduces  the 
tax  owed,  not  the  tax  rate,  this  is  correct 
in  normal  terms.  However,  an  effective 
tax  rate  compares  the  actual  tax  owed 
to  the  total  taxable  profit  to  find  the 
percentage  paid  out  in  taxes.  Finally,  it 
is  no  more  of  an  administrative  burden 
to  consider  the  investment  credits  than 
it  is  to  consider  the  excess  profit 
surcharge. 

Comment  18.  Petitioners  argue  that  we 
should  determine  that  the  investment 
credits  allowed  on  income  tax  provides 
a  countervailable  benefit.  They  argue 
that  these  credits  are  not  generally 
available  because  certain  industries  are 
exempted  from  the  program. 

Department's  Position.  We  disagree. 
This  program  has  been  determined  to  be 
available  to  more  than  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries  in  past  cases. 
See  our  "Final  Affirmative 
Countervailing  Duty  Determination: 
Carbon  Steel  Plate  from  Brazil"  (48  FR 
2588.  January  20. 1983). 

Comment  19.  Petitioners  contend  that 
the  Department  should  investigate 
government  equity  infusions  into  CVRD. 
Since  the  time  of  the  decision  not  to 
initiate  on  equity  infusions,  the 
petitioners  have  submitted  two  new 
equity  allegations.  One  concerned 
government  purchases  in  the  secondary 
market:  the  other,  a  decision  by  the 
government  to  reinvest  its  dividends  in 
the  company. 

Department's  Position.  As  stated  in 
our  notice  of  intiation.  government 
equity  investments  are  not 


countervailable  perse.  There  must  be  a 
showing  that  such  investments  are 
inconsistent  with  commercial 
considerations.  There  is  no  evidence  to 
believe  that  such  a  situation  exists  with 
regard  to  CVRD  whether  the 
government  is  investing  new  funds  or 
reinvesting  its  dividends.  Regarding  the 
Brazilian  government's  purchase  of 
CVRD's  shares  in  the  secondary  market, 
any  benefit  that  could  possibly  arise 
would  accrue  to  the  owners  of  those 
shares,  not  to  CVRD. 

Comment  20.  Petitioners  allege  that 
Decree  Law  No.  1940  expressly  exempts 
exports  from  payment  of  FINSOCIAL 
(one  of  the  social  security  taxes)  and 
that  CVRD  receivers  a  countervailable 
benefit  from  this.  If  CVRD  did  not 
demonstrate  at  verification  that  it 
refused  to  take  advantage  of  this  export 
subsidy,  then  the  Department  should 
determine  that  a  subsidy  was  received 
through  this  program. 

Department's  position.  This  allegation 
was  submitted  only  five  days  before  the 
suspension  of  investigation  and  after 
verification.  Therefore,  the  Department 
will  not  consider  if  for  the  final 
determination.  If  appropriate,  it  will  be 
considered  in  any  eventual  review 
under  section  751  of  the  Act. 

Comment  21.  Petitioners  state  that  the 
import  duty  exemptions  under  Decree- 
Law  1287.  found  during  verification, 
should  be  determined  to  be 
countervailable.  Further,  because  the 
exemption  reduces  the  cost  to  CVRD  of 
capital  equipment,  the  benefit  should  be 
treated  as  a  grant  from  the  Brazilian 
government  to  CVRD.  As  such,  it  should 
be  allocated  over  the  average  useful  life 
of  equipment.  The  Department  should 
look  at  the  exemptions  received  in  the 
last  10  years  to  countervail  the  total 
subsidy  under  the  Dep^tment's  grant 
methodology. 

Department's  Position.  We  agree  that 
the  exemption  is  countervailable. 
However,  our  practice  is  to  allocate  the 
benefits  of  such  exemptions  to  the  year 
in  which  the  exemptions  occur,  because 
of  their  recurring  nature.  Therefore,  in 
calculating  the  subsidy,  we  have 
■  considered  only  exemptions  that 
occurred  during  the  review  period. 

Comment  22.  Petitioners  argue  that 
the  Department  did  not  adequately 
examine  the  credits  against  IPI  liability 
program  under  Decree  83,263.  Petitioners 
argeue  that  this  program  reduces  the 
cost  of  capital  equipment  and  should  be 
treated  as  a  grant.  As  such,  it  is  not 
sufficient  for  the  Department  to  verify 
that  this  program  was  not  used  during 
the  review  period.  The  Department 
should  have  verified  whether  it  was 
used  anytime  in  the  last  10  years. 


Department's  Position.  We  disagree. 
As  with  the  duty  exemptions  disucssed 
in  Comment  21.  we  would  not  allocate 
benefits  from  this  program  over  time. 
Therefore,  it  is  appropriate  to  consider 
only  benefits  received  during  the  review 
period. 

Comment  23.  Petitioners  argue  that 
the  Department  should  have 
investigated  their  allegation  that 
CVRD's  exports  of  iron  ore  pellets 
benefit  from  a  program  allowing 
accelerated  depreciation  for  vessels 
constructed  in  Brazil.  They  argue  that 
CVRD  wholly  owns  DOCENAVE.  a 
shipping  firm,  and  therefore  receives 
benefit  from  DOCENAVE's  accelerated 
depreciation  which  constitutes  a 
countervailable  subsidy. 

DOC  Position.  We  disagree.  This 
program  is  specifically  tied  to  a  product 
other  than  the  product  under 
investiagion.  CVRD  and  DOCENAVE 
file  separate  tax  returns  and  we  verified 
that  CVRD  did  not  claim  any 
accelerated  depreciation  under  this 
program.  DOCENAVE.  per  se,  is  not 
subject  to  this  investigation.  To  the 
extent  that  the  accelerated  depreciation 
would  create  preferential  transport 
prices  for  the  ore  transported  in 
DOCENAVE's  ship,  we  would  consider 
this.  However,  petitioners  neither 
provided  any  information  that 
preferential  prices  existed  nor  alleged 
that  they  existed.  Further,  the 
accelerated  depreciation  is  available  to 
all  owners  of  Brazilian  made  ships. 
Thus,  there  is  no  reason  to  believe  that 
DOCENAVE  charges  different  freight 
rates  to  CVRD  than  to  other  firms  or 
that  it  charges  different  freight  rates 
than  other  shipping  firms  do.  Therefore, 
there  was  no  reason  to  investigate  this 
program. 

Respondents'  Comments 

Comment  1.  The  Government  of  Brazil 
and  CVRD  ("the  respondents")  argue 
that  the  Department  incorrectly 
determined  that  I.U.M.  tax  to  be 
countervailable  in  the  preliminary 
determination.  They  argue  that  the 
I.U.M.  tax  is  an  indirect  tax  and  that  the 
payment  of  the  I.U.M.  does  not  exempt  a 
firm  from  any  of  its  direct  tax 
obligations.  Therefore,  any  non- 
excessive  rebate  does  not  constitute  a 
countervailable  subsidy. 

DOC  Position.  We  verified  tht  the 
I.U.M.  is  an  indirect  tax  paid  at  the  time 
of  transfer  of  the  product.  Further,  we 
verified  that  payment  of  the  I.U.M.  did 
not  exempt  CVRD  from  any  of  its  direct 
tax  liabilities.  Since,  under  both  U.S.  law 
and  the  General  Agreement  on  Tariffs 
and  Trade,  a  government  may  rebate  or 
exempt  firms  from  paying  indirect  taxes 
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borne  by  exported  products,  we  agree 
with  respondents'  argument  that  the 
lower  tax  rate  the  company  pays  on  its 
exports  does  not  confer  a 
countervailable  subsidy. 

Comment  2.  Respondents  argue  that 
the  Department  overstated  the  benefit 
from  the  income  tax  exemption  for 
export  earnings.  Brazilian  federal  tax 
laws  permit  corporations  to  invest  26 
percent  of  taxes  owed  in  certain 
specified  corporations.  The  Brazilian 
government  claims  that  this  provision 
results  in  an  effective  reduction  of  the 
corporate  income  tax  rate,  which 
directly  diminishes  the  benefit  from  the 
income  tax  exemption.  Additionally, 
respondents  have  shown  during 
verification  that  CVRD  received 
dividends  from  these  investments. 

DOC  Position.  We  agree.  We  verified 
that  Brazilian  federal  tax  laws  permit 
corporations  to  invest  26  percent  of  their 
taxes  owed  in  certain  specified 
corporations.  We  also  verified  that 
CVRD  did  use  the  amount  allowed  to 
invest  in  certain  programs.  Further,  we 
verified  that  CVRD  has  received 
dividends  from  these  investments. 
Therefore,  in  computing  the  income  tax 
exemption,  we  have  calculated  CVRD's 
effective  tax  rate,  taking  into  account 
the  35  percent  base  tax  rate,  the  10 
percent  surcharge,  the  26  percent  of 
taxes  eligible  for  investment  and  all 
other  deductions  and  surcharges 
claimed  by  CVRD.  See  also  our  response 
to  petitioner's  comment  16. 

Comment  3.  Respondents  claim  that 
benefits  derived  from  income  tax 
exemption  for  export  earnings  should  be 
allocated  over  total  revenue  rather  than 
export  revenue.  Under  this  program,  a 
Barzilian  exporter  receives  an 
exemption  from  income  tax  liabilities  at 
the  end  of  the  fiscal  year  based  upon  a 
ratio  of  export  revenue  to  total  revenue, 
provided  that  the  firm  has  made  an 
overall  profit.  The  respondents  argue 
that,  because  the  determining  factor  in  a 
firm's  eligibihty  for  this  benefit  is  its 
overall  profitability  for  a  given  year,  the 
benefit  accrues  to  the  operations  of  the 
whole  firm  and  not  just  to  exports.  Thus, 
by  allocating  the  benefits  only  to  export 
revenue,  the  Department  overstates  the 
value  of  the  subsidy. 

DOC  Position.  We  disagree.  When  a 
firm  must  export  to  be  eligible  for 
benefits  under  a  subsidy  program,  and 
when  the  amount  of  the  benefit  received 
is  tied  directly  or  indirectly  to  the  firm's 
level  of  exports,  that  program  confers  an 
export  subsidy.  The  fact  that  the  firm  as 
a  whole  must  be  profitable  to  benefit 
from  the  program  does  not  detract  from 
the  program's  basic  function  as  an 
export  subsidy.  Therefore,  the 
Department  will  continue  to  allocate  the 


benefits  under  this  program  over  export 
revenues  instead  of  total  revenues. 

Comment  4.  Respondents  argue  that 
indexation  of  the  income  tax  exemption 
would  overstate  the  amount  of  the 
subsidy.  Because  indexation  does  not 
occur  until  the  year  in  which  tax  is  paid, 
it  has  no  effect  on  the  amount  of  tax 
liability  or  on  the  values  of  any  of  the 
amounts  used  to  calculate  the 
exemption. 

DOC  Position.  We  disagree.  The 
Department  has  maintained  that  it  must 
allocate  tax  benefits  to  the  year  in 
which  the  the  total  income  and  tax 
liability  are  known.  Therefore,  the 
benefits  of  the  income  tax  exemption 
are  allocated  to  the  year  in  which  the 
taxes  are  paid.  Brazilian  law  requires 
that  the  tax  liability  be  fully  indexed 
through  ORTN.  and  we  have  used  the 
indexed  figure  in  calculating  the 
benefits. 

Comment  5.  Respondents  support  the 
Department's  decision  to  calculate  the 
benefits  from  the  income  tax  exemption 
for  export  earnings  based  on  the  year  in 
which  the  tax  return  is  filed.  They  argue 
that  any  benefits  from  the  program  are 
received  when  the  tax  savings  occur, 
which  happens  with  the  filing  of  the  tax 
return.  Further,  the  Department's 
methodology  is  consistent  with  past 
practice.  Finally,  they  refute  the 
petitioners'  contention  that  CVRD 
knows  its  tax  Uability  during  the  fiscal 
year,  prior  to  filing  the  tax  return, 
because  even  if  CVRD  keeps  a  running 
estimate  during  the  fiscal  year,  it  cannot 
anticipate  all  the  factors  that  might 
affect  its  overall  profitability.  For 
example,  the  1979  and  1983  maxi- 
devaluations  seriously  reduced  most 
firms'  profits  in  those  years. 

DOC  Position.  We  agree.  See  our 
response  to  Petitioners'  Comment  12. 

Comment  ft  Respondents  argue  that 
the  income  tax  exemption  for  export 
earnings  does  not  provide  a  shipment 
specific  benefit.  They  state  that  the 
exemption  is  tied  to  the  total  operations 
of  the  company.  Further,  they  state  that, 
contiary  to  petitioners'  assertions,  they 
never  argued  that  the  program  was 
shipment  specific,  but  merely  that 
removal  of  those  exports  from  the 
products  included  in  export  earnings 
would  eliminate  the  effect  of  the  benefit 
on  exports  to  the  United  States. 

DOC  Position.  We  agree.  See  our 
response  to  Petitioners'  Comment  12. 

Comment  7.  Respondents  argue  that 
the  7.5  percent  I.U.M.  charged  on 
exports  should  be  considered  an 
allowable  offset  for  the  income  tax 
exemptions.  The  law  allows  the 
Department  to  deduct  "any  application 
fee.  deposit,  or  similar  payment  paid  in 
order  to  qualify  for,  or  to  receive,  the 
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benefit  of  the  subsidy"  (19  U.S.C. 
1677(6)(a)).  Since  the  firm  must  pay  the 
7.5  percent  I.U.M.  tax  on  all  iron  ore 
product  exports  and  must  export  to 
qualify  for  the  income  tax  exemption, 
the  I.U.M.  tax  should  be  considered  a 
"similar  payment"  as  discussed  above. 

DOC  Position.  We  disagree.  The 
I.U.M.  is  an  indirect  tax.  payable  on 
both  domestic  and  export  sales.  Just 
because  the  rate  for  export  sales  is 
different  from  the  rate  for  domestic  sales 
does  not  qualify  the  I.U.M.  tax  charged 
on  exports  as  something  different  from 
the  I.U.M.  tax  charged  on  domestic 
sales: 

Comment  8.  Respondents  argue  that 
Decree-Law  6.404  has  no  impact  on  a 
mixed-economy  company's  ability  to 
borrow  and  does  not  act  as  a 
government  loan  guarantee.  Under 
Brazilian  law,  a  commercial  guarantee 
creates  joint  and  several  liability.  The 
government's  obligation  under  D.L  6.404 
to  creditors  of  mixed-economy 
companies  is  not  one  of  joint  or  several 
liability  since  recourse  to  the 
government  may  only  occur  after  the 
attachment  and  sale  of  all  the 
company's  available  assets.  Further, 
under  international  commercial  practice 
the  liability  of  a  government  for  the 
debts  of  a  mixed-company  is  not  treated 
as  a  commercial  guarantee. 

DOC  Position.  We  agree;  see  our 
response  to  Petitioners'  Comment  8. 

Comment  9.  Respondents  support  the 
Department's  preliminary  determination 
not  to  considersubsidies  to  the  Carajas 
mine  project  because  Carajas  is  not,  and 
will  not  be,  producting  iron  ore  pellets.  It 
was  demonstrated  during  verification 
that  Carajas  has  no  intention  of 
producting  pellets  for  the  following 
reasons:  the  iron  content  is  insufficient 
to  allow  the  natural  lumpy  ore  to  be  sold 
for  use  in  blast  furnaces:  pelletizing  the 
ore  would  be  uneconomical;  and, 
building  pelletizing  facilities  would 
violate  CVRD's  loan  commitments  to  the 
Worid  Bank. 

DOC  Position.  We  agree.  Since  the 
Carajas  subsidies  are  for  the  Carajas 
project  only,  as  alleged  by  the  petitioner, 
and  since  we  verified  that  CVRD  does 
not  intend  to  produce  pellets  a  Carajas, 
we  did  not  consider  these  programs. 

Comment  10.  Respondents  support  the 
Department's  definition  of  the  scope  of 
the  investigation.  The  definition  is 
consistent  with  the  product  description 
in  the  petition.  Further,  the  product 
description  need  not  be  defined  in 
reference  to  a  specific  tariff 
classification.  Finally,  they  argue  that 
the  rrC's  preliminary  injury 
determination  covered  only  processed 
iron  ore  pellets.  Therefore,  there  is  no 
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preliminary  injury  determination  on 
natural  ore  and  the  Department  does  not 
have  the  authority  to  make  a 
determination  on  a  product  without  a 
preliminary  injury  determination 
existing  on  that  product. 

DOC  Position.  See  our  response  to 
Petitioners'  Comment  5. 

Comment  11.  Respondents  argue  that 
in  calculating  the  subsidy  from  the 
income  tax  exemption,  the  Department 
should  calculate  the  tax  liability  as  if 
CVRD  had  taken  all  deductions  allowed 
under  the  Brazilian  tax  code.  This 
should  be  compared  to  their  actual 
liability  to  find  the  subsidy. 

DOC  Position.  Respondents 
Ihemseves  have  submitted  that  "the 
most  practical  way  of  calculating  the. 
benefit  of  a  tax  subsidy  is  to  measure 
the  difference  between  tax  paid  and  tax 
otherwise  payable  but  for  the 
exemption."  We  have  done  just  that.  We 
do  not  take  info  account  ail  deductions 
allowed  under  the  Brazilian  Tax  Code  if 
these  deductions  have  not  been  taken 
during  the  review  period. 

Comment  IZ  Georgetown  Industries. 
a  party  to  the  proceeding,  supports  the 
Department's  exclusion  of  low-silica 
pellets  for  use  in  electric  furnaces  from 
the  scope  of  this  investigation.  Low- 
silica  pellets  have  a  different  chemical 
composition  and  different  end  use  from 
the  pellets  covered  by  the  investigation. 
Additionally,  petitioners  have  submitted 
that  there  is  no  domestic  production  of 
this  product  and  that  to  use  the  imported 
low-silica  pellets  in  a  blast  furnace 
would  require  adjustments  to  the 
furnace.  For  these  reasons.  Georgetown 
Industries  argues  that  low-silica  pellets 
should  not  be  included  in  the  scope. 
DOC  Position.  We  agree.  See  our 
response  to  Petitioners'  Comment  7. 

Final  Negative  Detenninatioa  of  Critical 

Circumstances 

Petitioners  allege  that  critical 
circumstances  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Act.  with 
respect  to  iron  ore  pellets  from  Brazil.  In 
determining  whether  critical 
circumstances  exist,  we  examine 
whether  there  is  a  reasonable  basis  to 
believe  or  suspect  that: 

(a)  the  alleged  subsidy  is  inconsistent 
with  the  Agreement:  and 

(b)  there  have  been  massive  imports 
of  the  subject  merchandise  over  a 
relatively  short  period. 

In  this  case,  information  on  the  record 
does  not  indicate  that  imports  of  the 
merchandise  under  investigation  were 
massive  over  a  relatively  short  period 
within  the  meaning  of  section  703(e)(1) 
of  the  Tariff  Act  of  1930.  Therefore,  we 
determine  that  critical  circumstances  do 


not  exist  with  respect  to  iron  ore  pellets 
from  Brazil. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act.  we  verified  the  data  used  in 
making  our  final  determination.  During 
this  verification,  we  followed  normal 
procedures,  including  meetings  and 
inspection  of  documents  with 
government  officials,  and  inspection  of 
the  records  of  the  company  exporting 
the  merchandise  under  investigation  to 
the  United  States. 

Suspension  of  Liquidatioo 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  unliquidated  entries  of 
iron  ore  pellets  from  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  March  31. 1986. 
As  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  the 
Customs  Service  should  require  a  cash 
deposit  or  bond  of  7.94  percent  ad 
valorem  for  each  such  entry  of  this 
merchandise.  This  suspension  will 
remain  in  effect  until  ftjrther  notice. 

ITC  Notification 

In  accordance  with  section  705(c)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non 
privileged  and  non  confidential 
infonnation  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

The  ITC  will  determine  whether  these 
imports  materially  injure  or  threaten 
material  injury  to  a  U.S.  industry  45 
days  after  the  date  of  publication  of  this 
notice.  If  the  ITC  determines  that 
material  injury,  or  the  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  estimated 
•duties  deposited  or  securities  posted  as 
a  result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  If, 
however,  the  ITC  determines  that  injury 
exists,  we  will  issue  a  contervailing  duty 
order,  directing  Customs  officers  to 
assess  a  countervailing  duty  on  iron  ore 
pellets  from  Brazil  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the 
suspension  of  liquidation  as  indicated  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice,  in  accordance  with 
sections  701(a)(lJ  and  751  of  the  Act. 


This  notice  is  published  pursuant  to 
section  705(d)  of  the  Act  (19  U.S.C. 
1671d(d)I. 
Paul  Freedenberg, 

Assistant  Secretary  for  Trade  Admijiistration. 
June  10, 1986. 
|FR  Doc.  86-13561  Filed .6-1 6-86:  8:45  am) 
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President's  Export  Council;  Open 
Meeting 

A  meeting  of  the  President's  Export 
Council's  Trade  Expansion 
Subcommittee  will  be  held  July  18. 1986. 
10:00  a.m.  at  the  Herbert  C.  Hoover 
Building,  Room  6802. 14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC.  The  Council's  purpose  is  to  advise 
the  President  on  matters  relating  to 
United  States  export  trade. 

Agenda:  Opening  remarks.  Eximbank 
funding.  United  States  and  Foreign 
Commercial  Service,  mixed  credits, 
small  business  exports,  export  trading 
companies,  and  discussion  of  future 
meeting  plans. 

The  meeting  will  be  open  to  the  public 
with  a  limited  number  of  seats 
available.  For  further  infonnation  or 
copies  of  the  minutes  contact  Amy  Dale 
(203)  377-1125,  Room  3213.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230. 

Dated:  June  11. 19ea 
Henry  P.  Misisco. 

Director.  Office  ofPtonning  and  Coordination. 
(FR  Doc.  86-13633  RIed  6-16-88;  8:45  am) 

BILUNO  COOC  3S10-OR-M 


National  Oceanic  and  Atinospherte 
Administratfon 

Marine  Mammals;  issuance  of  Permit; 
Dr.  Bruce  R.  Mate 

On  March  28. 1986.  notice  was 
published  in  the  Federal  Register  (51  FR 
10650)  that  an  application  had  been  filed 
by  Dr.  Bruce  R.  Mate.  Oregon  State 
University.  Hatfield  Marine  Science 
Center.  Newport,  Oregon  97365,  for 
taking  humpback  whales  by  harassment 
and  radio-tagging. 

Notice  is  hereby  given  that  on  )une  5, 
1986.  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  (16 
U.S.C.  1361-1407)  and  the  Endangered 
Species  Act  of  1973  (16  U.S.C  1531- 
1543),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  finding  that  such  Permit:  (1) 


was  applied  fur  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  Permit;  (3)  and  will  be 
consistent  with  the  purposes  and  policis 
set  forth  in  section  2  of  the  Endangered 
Species  Act  of  1973.  This  Permit  was 
also  issued  in  accordance  with  and  is 
subject  to  Parts  220-222  of  Title  50  CFR. 
the  National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street,  NW.. 

Washington,  DC; 
Director,  Northeast  Region,  National 

Marine  Fisheries  Service,  14  Elm 

Street,  Federal  Building.  Gloucester, 

Massachusetts  01930;  and 
Director,  Northwest  Region,  National 

Marine  Fisheries  Service.  7600  Sand 

Point  Way,  NE.,  BIN  C15700,  Seattle, 

Washington  98115. 

Dated  )une  9, 1986. 
Samuel  W.  McKeen. 

Chief  of  Management  and  Budget  Staff, 
National  Marine  Fisheries  Service. 
jFR  Doc.  13617  Filed  6-16-86;  8:45  am) 
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National  Technical  information 
Service 

Intent  To  Grant  Exclusive  Patent 
License,  Wild  Well  Control,  Inc. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Wild 
Well  Control.  Inc.,  having  a  place  of 
business  at  22730  Gosling  Road,  Spring, 
TX  77389  an  exclusive  right  in  the 
United  States  to  manufacture,  use,  and 
sell  products  embodied  in  the  invention 
entitled  "Method  and  Apparatus  for 
Suppression  of  Well  Blowout  Fires"  U.S. 
Patent  Application  S.N.  6-773.285.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 


license  must  be  submitted  to  Papan 

Devnani,  Office  of  Federal  Patent 

Licensing,  NTIS.  Box  1423.  Springfield. 

VA  22151. 

Douglas  |.  Campion, 

Office  of  Federal  Patent  Licensing,  U.S. 

Department  of  Commerce.  National  Technical 

Information  Service. 

[FR  Doc.  86-13618  Filed  6-16-86;  8:45  am) 
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Notice  of  intent  To  Grant  Exclusive 
Patent  License 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  ARKO 
Laboratories.  Ltd.,  having  a  place  of 
business  in  Jewel,  Iowa,  an  exclusive 
right  in  the  United  States  to 
manufacture,  use,  and  sell  products 
embodied  in  the  invention  entitled 
"Propagation  of  Hemorrhagic  Enteritis 
Virus  in  a  Turkey  Cell  Line  and  Vaccine 
Produced,  "U.S.  Patent  4,388,298.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Agriculture. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Douglas  J. 
Campion,  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423.  Springfield, 
VA  22151. 
Douglas  |.  Campion, 
Office  of  Federal  Patent  Licensing,  U.S. 
Department  of  Commerce,  National  Technical 
Information  Service. 
(FR  Doc.  86-13611  Filed  6-16-86;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Armed  Forces  Epidemiological  Board; 
Open  Meeting 

1.  In  accordance  with  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  committee:  Armed  Forces 
Epidemiological  Board  Subcommittee  on 
Disease  Control/Human  T-Lymphotropic 
Virus  Type  III  Positivity. 

Date  of  meeting:  June  30. 1988. 


Time:  10  a.m.-3  p.m. 
Place:  Walter  Reed  Army  Institute  of 
Research.  Washington.  D.C. 

Proposed  agenda:  Prophylaxis  of  drug 
resisiani  malaria;  immunization  of  health 
care  workers  against  hepatitis  B;  issues 
related  to  asbestosis  in  the  Armed  Forces: 
update  on  Human  T-Lymphotropic  Virus 
Type  III  Positivity;  Vaccination  against 
(apanese  B  Encephalitis. 

2.  This  meeting  will  be  open  to  the 
public,  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary,  DASG-AFEB, 
Room  2D455,  Pentagon,  Washington,  DC 
20310-2300,  (202)  695-9115. 

Dated:  May  23. 1986. 
Robert  A.  Wells. 

Colonel,  USA.  MSC,  Executive  Secretary. 
[FR  Doc.  86-13749  Filed  6-16-86;  8:45  am] 
BIUJNO  COOC  37t»-0*-«l 


Office  of  ttie  Secretary 

Defense  Science  Board  Summer  Study 
on  U.S.  Forces  Air  [)efense  in  NATO; 
Advisory  Committee  Meetings 

summary:  The  Defense  Science  Board 
Summer  Study  on  U.S.  Forces  Air 
Defense  in  NATO  will  meet  in  closed . 
session  on  July  8. 1986  in  the  Systems 
Planning  Corporation,  Rosslyn.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Summer  Study  will  examine  current 
U.S.  air  defense  capabilities  in  Europe, 
joint  plans  and  organizations,  and 
relevant  new  technology  and  equipment. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  II.  (1982)).  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C. 
552b(c)(l)(1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

June  11, 1986. 

(FR  Doc.  86-13608  Filed  6-6-86:  8:45  am) 

MLUNG  COOC  W10-01-II 
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Defense  Science  Board  Task  Force  on 
Tectinoiogical  and  Operational 
Surprise;  Advisory  Committee 
Meetings 

summary:  The  Defense  Science  Board 
Task  Force  on  Technological  and 
Operational  Surprise  in  the  U.S.-Soviel 
Military  Competition  will  meet  in  closed 
session  on  July  1-2,  September  11-12. 
October  20-21.  and  December  3-4,  1986 
in  the  Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  this  Task  Force  will  evaluate 
the  potential  for  technological  and 
operational  surprise  in  the  U.S.-Soviel 
military  competition. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  U.  (1982)).  it  has  been  determined 
that  these  DSB  Panel  meetings,  concerns 
matters  Usted  in  5  U.S.a  532b(c)(l) 
(1982),  and  that  accordingly  this  meeting 
will  be  closed  to  the  public. 
Patricia  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense- 
June  11. 1986. 

|FR  lX>c.  86-13607  Filed  6-16-86;  8:4ft  ami 
WLUNGCOOC  M1»«V4I 


Department  of  the  Air  Force 

Air  Force  Activities  for  Conversion  to 
Contract 

action:  Notice. 

The  Air  Force  recently  determined 
that  the  Television  Ordnance  Scoring 
System  (TOSS)  function  at  MacDill  AFB. 
FU  Cannon  AFB.  NM:  England  AFB,  LA; 
Luke  AFB.  AZ:  Mt  Home  AFB.  ID  will  be 
converted  to  contract. 

For  further  information  contact  Ms. 
lean  Webster.  HQ  AFCC/XPMQ,  Scolt 
AFB,  IL.  telephone  (618)  256-525."). 
Palsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
[VR  Doc.  86-13585  Filed  6-16-86;  8:45  ami 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meetings  and  Put><ic 
Hearings 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Monday,  June 


23, 1986  beginning  at  1:30  p.m.  in  the 
Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey  to 
consider  the  following  application. 

New  Jersey  Department  of 
Transportation  (Trenton  Complex)  D- 
84-35  CP.  An  application  involving  the 
disturbance  of  wetlands  associated  with 
the  interconnection  of  Routes  1-195, 1- 
295,  29,  and  129  southeast  of  Trenton  in 
Mercer  and  Burlington  Counties.  New 
Jersey.  The  original  application  included 
the  dredging  of  400,000  cubic  yards  of 
material  for  construction  fill  forlhe 
project;  however,  the  dredging  proposal 
has  been  completely  deleted  from  this 
application.  The  project  also  includes 
the  construction  of  a  1450  foot  bridge 
across  Crosswicks  Creek  and  adjacent 
wetlands.  The  applicant  has  been 
required  by  the  U.S.  Army  Corps  of 
Engineers  to  develop  an  acceptable 
wetland  mitigation  plan  in  response  to 
the  proposed  filling  of  49.2  acres  of 
wetlands. 

Documents  relating  to  this  application 
may  be  examined  at  the  Commission's 
offices.  A  preliminary  docket  will  be 
available  in  single  copies  upon  request. 
Please  contact  David  B.  Everett.  Persons 
wishing  to  testify  at  this  hearing  are 
requested  to  register  with  the  Secretary 
prior  to  the  hearing. 

The  Commission  will  hold  a  public 
hearing  on  Wednesday,  June  25. 1986, 
beginning  at  10:00  a.m.  at  the  Colonial 
Hotel  and  Motor  Lodge.  Ocean  Street. 
Cape  May.  New  Jersey.  The  hearing  will 
be  a  part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Appliizations  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  section  3.8  of  the 
Compact: 

1.  George  A.  Coombs  8-  Sons  D-81-W 
RENEWAL.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  15  million  gallons 
(mg)/30  days  of  water  to  the  applicant's 
farm  operation  from  an  irrigation  well 
without  an  increase  in  existing 
allocation.  Commission  approval  on 
September  3. 1981  was  limited  to  five 
years  and  will  expire  unless  renewed. 
The  project  is  located  in  Upper 
Pittsgrove  Township.  Salem  County. 
New  Jersey. 

2.  Warminster  Township  Municipal 
Authority  0-86-19  CP.  An  application 
for  the  expansion  of  the  applicant's 
sewage  treatment  plant  to  serve 
Warminster  Township.  Bucks  County. 
Pennsylvania.  The  existing  tertiary  plant 
treats  4.58  mgd  of  domestic  wastewater. 
The  proposed  expansion  will  increase 


the  treatment  capacity  to  8.18  mgd.  The 
expanded  plant  is  designed  to  serve  the 
projected  flow  through  the  year  2004. 
The  treated  effluent  will  continue  to 
discharge  to  Little  Neshaminy  Creek 
which  is  adjacent  to  the  facility. 

3.  Crystal  Water  Supply  Company. 
Inc.  D-86-22  CP.  An  application  for 
approval  of  a  ground  water  withdrawal 
project  to  supply  up  to  11.23  mg/30  days 
of  water  to  the  applicant's  distribution 
system  from  new  Wells  A  and  B.  The 
project  is  located  in  the  Town  of 
Thompson,  Sullivan  County.  New  York. 

4.  Clair  Taylor  D-86-34.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  15  mg/30  days  of  water  to  the 
applicant's  irrigation  system  from  two 
new  wells,  to  increase  the  existing 
withdrawal  limit  from  all  wells  to  27 
mg/30  days,  and  to  renew  the  approval 
of  an  existing  well  which  has  expired. 
The  project  is  located  in  Lawrence 
Township.  Cumberland  County,  New 
Jersey. 

5.  Borough  of  Media  D-86-42  CP.  An 
application  for  a  sewage  treatment  plant 
upgrading  and  expansion  project  to 
serve  the  Borough  of  Media  and  a 
portion  of  Upper  Providence  Township 
in  Delaware  County,  Pennsylvania.  The 
existing  1.2  mgd  facility  will  be  modified 
to  process  a  design  average  sewage  fiow 
of  1.8  mgd.  The  proposed  plant  is 
designed  to  serve  18,000  persons  through 
the  year  2000.  After  secondary 
treatment,  the  wastewater  will  be 
discharged  to  the  adjacent  Ridley  Creek 
at  River  Mile  83.80-7.8  through  the 
existing  effluent  outfall. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are    ■ 
available  in  single  copies  upon  request. 
Please  contact  David  B.  Everett.  Persons 
wishing  to  testify  at  this  hearing  are 
requested  to  register  with  the  Secretar>- 
prior  to  the  hearing. 
Susan  M.  Weismen, 
Secretary 
June  10, 1986. 
jKR  Doc.  86-13622  Filed  8-16-86:  8:4.S  am| 

BILLING  CODE  S3«(M>1-M 


DEPARTMENT  OF  ENERGY 

National  Petroleum  Council;  U.S. 
Refinery  Capability  Task  Group; 
Meeting 

Notice  is  hereby  given  that  the  U.S. 
Refinery  Capability  Task  Group  will 
meet  in  June  1986.  The  National 
Petroleum  Council  was  established  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 


Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natm'al  gas 
industries.  The  U.S.  Refinery  Capiabilify 
Task  Group  will  be  addressing  a  current 
study  of  the  capability  of  the  U.S. 
refining  industry,  its  analysis  and 
findings  will  be  based  on  information 
and  data  to  be  gathered  by  Xhe  various 
task  groups. 

The  U.S.  Refinery  Capability  Task 
Group  will  hold  its  fifteenth  meeting  on 
Thursday  and  Friday.  June  26-27, 1986, 
starting  at  9:00  a.m..  in  the  Corpus 
Cbri&ti  Room  of  the  Holiday  Inn.  15202 
Windward  Drive,  Corpus  Christi,  Texas. 

The  tentative  agenda  for  the  U.S. 
Refinery  Capability  Task  Group  meeting 
follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Review  of  the  work  of  the  Task 
Group. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  U.&  Refmery 
Capability  Task  Group  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  U.S. 
Refinery  Capability  Task  Group  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Kfembers  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Ms.  Pat  Dickinson,  Office  of  Oil 
Gas,  Shale  and  Coal  Liquids,  Fossil 
Energy.  301/353-2430.  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  for  their  aprpearance  on  the 
agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington.  DC.  between  the 
hours  of  9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

iMU«(l  at  Wa&iiington.  DC  on  June  9. 198& 
Donald  L.  Bauer. 

Acting  .Assistant  Secretary  for  Fossil  Energy. 
jFR  Doc.  86-13628  Filed  6-16-86:  8:45  am| 

BILLING  CODE  64S0-01-M 


National  Petroleuni  Council; 
Worldwide  Refining  Trends  Task 
Group;  Meeting 

Notice  is  hereby  given  that  the 
Worldwide  Refining  Trends  Task  Group 
will  meet  in  June  1986.  The  National 
Petroleum  Council  was  established  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 


natural  gas  or  the  oil  and  natural  |as 
industries.  Tlie  Worldwide  Refining 
Trends  Task  Groap  will  be  evaluating 
trends  of  the  refining  industry 
worldwide.  Its  analysis  and  findings  will 
be  based  on  information  and  data  to  be 
gathered  by  the  various  task  groups. 

The  Worldwide  Refining  Trends  Task 
Group  will  hold  its  ninth  meeting  on 
Wednesday.  June  25, 1986.  starting  at 
9:00  a.m.,  in  the  Conference  Room  at  the 
corporate  headqiiarters  of  the  Standard 
Oil  Company.  200  Public  Square. 
Cleveland.  Ohio. 

The  tentative  agenda  for  the 
Worldwide  Refining  Trends  Task  Group 
meeting  foUowr. 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Review  and  discuss  the  draft  report 
of  the  Worldwide  Refining  Trends  Task 
Group. 

3.  Review  and  discuss  the  entire  draft 
report. 

4.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Worldwide  Refining 
Trends  Task  Group  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  in  his  judgmenL,  facilitate  the 
orderly  conduct  of  business.  Any 
niember  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Worldwide 
Refining  Trends  Task  Group  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Menders  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Ms.  Pat  Dickinson,  Office  of  Oil, 
Gas,  Shale  and  Coal  Liquids.  Fossil 
Energy.  30l/353-243a  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  for  their  appearance  on  the 
agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  1000  Independence  Ave.nue, 
SW.,  Washington,  DC,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  OC,  on  June  10, 1986. 
Donald  L  Bauer. 

Acting  Assistant  Secretary  for  Fossil  Energy. 
(FR  Doc  86-13tt29  Filed  6-16-86;  8:45  ainl 

MUJNG  CODE  MSO-OI-M 

Procurement  and  Assistance 
Management  Directorate;  Grant  Award 
to  University  of  North  Dakota 

AOCNCV:  Department  of  Energy.  DOE. 
ACTION:  Notice  of  restricted  eligibility 
for  grant  award. 


summary:  Pursuant  to  10  CFR  Part 
600.7(b)  of  the  DOE  FinaDcial  Assistance 
Rules,  DOE  aimounces  that  it  has 
awarded  a  grant  to  the  University  of 
North  Dakota,  Great  Plains  forum  on 
Energy  and  Minerafs  Management  and 
Policy  Analyms,  in  the  amount  of  $10,600 
in  partial  support  af  the  International 
Conference  on  tfie  Development  of 
Ahemative  Energy  Sources  and  the 
Lessons  Learned  since  the  Oil  Embargo. 

Procurement  request  number:  01- 
86FE61 068.000 

Project  scope:  This  action  provides 
financial  assistance  to  the  University  of 
North  Dakota  for  the  Interaatioaal 
Conference  on  the  Development  of 
Alternative  Energy  Sources  and  Lessons 
Learned  since  the  Oil  Embargo. 

The  objective  of  the  conference  is  to 
provide  a  forum  to  assess  the  status  of 
energy  sources  that  are,  or  may  soon  be. 
viable  alternatives  to  crude  oil  and  its 
derivatives.  The  resultant  scientific, 
technical,  and  policy  papers,  developed 
and  published,  will  be  used  to  formulate 
future  fossil  energy  research  and 
development  programs  and  budgets. 

As  DOE  is  vitally  interested  in 
pursuing  research  in  the  area  of 
alternative  energy  sources,  it  has 
determined  that  partial  support  of  this 
conference,  conducted  and  hosted  by 
the  University  of  North  Dakota  on  a 
restricted  eligib^ity  basis,  is 
appropriate. 

FOR  FURTHER  INFORMATtON  CONTACT 

U.S.  Department  of  Energ\',  Office  of 
Procurement  Operations.  ATTN:  Neil 
Weiss/Qen  R.  Taranto.  MA-452.1. 1000 
Independence  Ave..  SW.,  Washington, 
DC  20585.  (202)  252-1046. 

Issued  in  Washington.  DC  on  Jime  9. 1986, 
David  G.  Newman, 

Director.  Office  ofPrccvrement  Operations. 
jFR  Doc.  86-13676  Filed  6-16-86;  &45  amj 

BILUNG  COOE  M50-01.« 


Proposed  Subsequent  Arrangement; 
European  Atomic  Energy  Community 

Pursuant  to  section  171  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
US.C  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  invotves  approval  for  the      ' 
return  of  80  kilograms  of  rrradiated 
research  reactor  fuel  of  United  States 
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origin  from  the  Siloe  reactor  in  France 
for  reprocessing  and  storage  in 
Department  of  Energy  facilities.  The 
return  of  highly  enridied  uranium  to  the 
United  States  is  consistent  with  United 
States  nonproliferation  policy  in  that  it 
serves  to  reduce  the  amount  of  highly 
enriched  uranium  abroad. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  June  11, 1988. 
Geor^ ).  Bradley.  Jr., 
Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 
(FR  Doc.  86-13627  Filed  6-16-86;  8:45  am) 

BIUJNGCOOC  S4SO-01-II 


FedefBl  Energy  Regulatory 
Commission 

[Dockst  No*.  ER86-523-000  et  al.] 

Alamito  Corporation  et  al.;  Electric 
Rate  and  Corporate  Regulation  Rlings 

June  11. 1988. 

Take  notice  that  the  following  Tilings 
have  been  made  with  the  Commission. 

1.  Alamito  Corporation 

[Docket  No.  ER86-523-(XX)] 

Take  notice  that  on  June  6, 1986. 
Alamito  Company  ("Alamito")  tendered 
for  filing  a  letter  agreement  dated  • 
November  1. 1985.  between  Alamito  and 
Tucson  Electric  Power  Company 
('Tucson"].  Alamito  states  that  the 
agreement  does  not  change  any  of  the 
rates,  terms,  or  conditions  pursuant  to 
which  Alamito  is  selling  and  will 
continue  to  sell  power  to  Tucson 
pursuant  to  the  12  Year  Power  Sale 
Agreement,  a  filed  FERC  rate  schedule. 

Alamito  further  states  that  the 
November  1. 1985  letter  agreement 
clarifies  the  prior  agreement  of  the 
parties  with  respect  to  the  termination 
of  the  12  Year  Power  Sale  Agreement  in 
the  event  of  any  of  Alamito's  existing 
generation.  Alamito  further  states  that 
the  letter  agreement  also  provides  that 
Tucson  will  not  attempt  to  resolve  by 
litigation  until  December  1. 1987.  certain 
disputes  Tucson  has  with  Alamito 
regarding  that  agreement,  and  that,  in 
return.  Alamito  has  agreed  to  waive 
various  defenses  of  a  statute  of 
limitations  nature  which  it  might  not 
otherwise  have  had.  Alamito  requests 


that  ^e  filing  be  permitted  to  become 
effective  on  November  1. 1985. 

Comment  date:  June  25. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Vermont  Public  Service 
Corporation.  Citizens  Utilities  Company, 
Franklin  Electric  Light  Company.  Green 
Mountain  Power  Corporation,  Vermont 
Marble  Company 

[Docket  No.  EC86-21-000J 

Take  notice  that  on  June  9. 1986, 
Central  Vermont  Public  Service 
Corporation  ("Central  Vermont"). 
Citizens  Utilities  Company  ("Citizens") 
Franklin  Electric  Light  Company 
("FELCO")  Green  Mountain  Power 
Corporation  ("Green  Mountain")  and 
Vermont  Marble  Company  ("Vermont 
Marble")  filed  a  joint  application 
seeking  authority  to  acquire  82.272 
shares  of  Vermont  Electric  Power 
Company's  ("VELCO")  Class  C 
Preferred  Stock. 

VELCO  is  proposing  to  issue  100,000 
shares  of  Class  C  Preferred  Stock.  $100 
par  value,  for  cash  at  par  in  order  to 
provide  capital  so  it  can  make  a 
subsequent  capital  contribution  to  its 
wholly  owned  subsidiary  the  Vermont 
Electric  Transmission  Company,  Inc. 
("VETCO").  VETCO  will  use  the 
proceeds  of  its  stock  sale  to  finance  its 
continuing  construction  program. 

Central  Vermont,  Citizens,  FELCO, 
Green  Moimtain  and  Vermont  Marble 
proposes  to  purchase  82.272%  of  the 
Class  C  Preferred  Stock  to  be  issued  by 
VELCO,  in  sum  82,272  shares.  It  is 
intended  that  Central  Vermont  purchase 
46.624%  of  the  shares  issued  by  VELCO 
(46,624  shares).  Citizens  purchase  7.318% 
of  the  shares  (7.318  shares).  FELCO 
purchase  .185%  of  the  shares  (185 
shares).  Green  Mountain  purchase 
30.02%  (30,020  shares)  and  that  Vermont 
Marble  purchase  1.125%  (1,125  shares), 
which  is  proportionate  to  their 
distribution  of  kWh  in  Vermont  in  1980. 

Comment  date:  June  20. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Iowa  Power  and  Light  Company 

(Docket  No.  ERa6-524-000j 

Take  notice  that  Iowa  Power  and 
Light  Company  ("Iowa  Power"),  on  June 
9. 1986.  tendered  for  filing  an 
Amendment  to  Transmission  Service 
Agreement  ("Amendment")  between 
Iowa  Power  and  Central  Power 
Cooperative  ("CIPCO").  The  proposed 
changes  would  increase  revenues  from 
jurisdictional  sales  and  service  by 
$6,904.56  based  on  the  twelve  month 
period  ending  December  31. 1985. 


The  amendment  reflects  an 
assignment  of  Eastern  Iowa  Light  and 
Power  Cooperative's  existing  contracts 
with  Iowa  Power  to  CIPCO  and  provides 
for  ClPCO's  use  of  certain  portions  of 
Iowa  Power's  electric  transmission 
system  at  a  proposed  increased  rate  to 
recover  increased  costs  incurred  by 
Iowa  Power  in  its  fixed  costs,  at  the 
Hills  substation  terminal,  and  as  a  result 
of  storm  damage  incurred  on  its 
Montezuma-Hills  transmission  line. 

Copies  of  the  filing  were  served  upon 
CIPCO  and  the  Iowa  State  Commerce 
Commission. 

Comment  date:  June  25, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Idaho  Power  Company 

(Docket  No.  ER86-522-000] 

Take  notice  that  on  June  6, 1988,  Idaho 
Power  Company  ("Idaho  Power") 
tendered  for  filing  the  Average  System 
Cost  (ASC)  determined  by  the 
Bonneville  Power  Administration 
("BPA").  BPA's  written  ASC  report,  and 
Idaho  Power's  ASC  schedules 
(Appendix  I)  for  Idaho  Power's  Idaho 
exchange  jurisdiction.  Idaho  Power  also 
submitted  its  agreement  with  and/or 
objections  to  BPA's  Average  System 
Cost  determination. 

The  ASC  rates  filed  have  been 
determined  pursuant  to  the  Revised 
Average  System  Cost  Methodology 
approved  by  the  Commission  in  its 
Order  No.  400  issued  October  1, 1984  in 
Docket  No.  RM84-16-000,  and  section 
5(c)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
(16  U.S.C.  830-839h).  This  act  provides 
for  the  exchange  of  electric  power 
between  Idaho  Power  and  BPA  for  the 
benefit  of  Idaho  Power's  residential  and 
farm  customers. 

A  copy  of  the  filing  has  been  served 
upon  BPA  and  all  parties  to  Idaho 
Power's  Appendix  1  filing  with  BPA. 

Comment  date;  June  25, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

5.  New  England  Power  Company 

[Deckel  No.  ER85-724-002J 

Take  notice  that  on  June  6, 1986,  New 
England  Power  Company  (NEP)  filed  a 
Compliance  Refund  report  and 
supporting  documentation  that 
effectuates  the  terms  of  a  Settlement  ■ 
Agreement  between  NEP  and  Public 
Service  Company  of  New  Hampshire  in 
this  document. 

NEP  states  that  appropriate  refunds 
including  interest  under  the  above- 
referenced  Settlement  Agreement  have 
been  completed. 
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Comment  date:  June  25, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corporation 

I  Deckel  No.  ERa6- 393-0001 

Take  notice  that  on  June  6, 1966. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing 
addiliondl  information  relating  to  an 
agreement  between  Niagara  Mohawk 
and  New  York  State  Electric  and  Gas 
Corporation  (NYSEG). 

Niagara  Mohawk  states  that  this 
information  provides  additional 
documentation  for  the  rate  of 
transmission  of  hydroelectric  power  and 
energy  by  Niagara  Mohawk  over  its 
existing  tramsmission  facilities  for 
NYSEG. 

Niagara  Mohawk  states  that  copies  of 
the  filing  were  served  upon  NYSEiC  and 
upon  the  Public  Service  Commission  of 
theStateof  New  York. 

Comment  data:  June  25. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Corporation 

IDocket  No.  ER86-349-0001 

Take  notice  that  on  June  6, 1986, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing 
additional  information  relating  to  an 
agreement  between  Niagara  Mohawk 
and  the  Power  Authority  of  the  State  of 
New  York  (PASNY). 

Niagara  Mohawk  states  that  this 
information  provides  additional 
documentation  for  the  rate  for 
transmission  of  hydroelectric  power  and 
energy  by  Niagara  Mohawk  over  its 
existing  transmission  facilities  from 
PASNY  to  the  City  of  Niagara  Falls. 

Niagara  Mohawk  states  that  copies  of 
the  filing  were  served  upon  PASNY  and 
upon  the  Public  Service  Commission  of 
the  State  of  New  York. 

Comment  date:  June  25, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  .Company  Services,  Inc 

[Docket  No.  ER86-525-O0O| 

Take  notice  that  on  June  9, 1986, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company  and  Mississippi  Power 
Company  ("Southern  Companies"), 
tendered  for  filing  Amendment  No.  3  to 
an  interchange  contract  between 
Southern  Companies  and  Jacksonville 
Electric  Authority. 

The  subject  amendment  to  the 
interchange  contract  revises  the  terras 
and  conditions  under  which  Southern 
Companies  and  Jacksonville  Electric 


Authority  will  price  economy  energy 
transactions  between  their  respective 
electric  systems.  The  amendment 
provides  for  an  additional  pricing 
mechanism  which  allows  the  parties  to 
negotiate  the  price  of  economy  energy 
transactions  on  an  experimental  basis. 

Comment  date:  June  25, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Phonb, 

Secretary. 

[FR  Doc.  86-13809  Filed  6-16-88:  8:45  amj 

BILLING  CODE  8717-01-M 


Office  of  Conservation  and 
Renewatile  Energy 

(Case  Nos.  WH-002  and  WH-004] 

Energy  Conservation  Program  for 
Consumer  Products;  Modification  of  a 
Decision  and  Order  Granting  Waiver 
From  Water  Heater  Test  Procedures  to 
Bock  Water  Heaters,  Inc. 

agency:  Department  of  Energy. 

.ACTION:  Modification  of  a  decision  and 
order. 

summary:  The  E>ecision  and  Order 
[Case  No.  WH-002]  granting  Block 
Water  Heaters  Inc.,  a  waiver  for  its 
Model  32E  oil-fired  water  heaters  from 
the  existing  DOE  water  heater  test 
procedures  is  hereby  modified.  The 
modification  includes  technical 
corrections  and  extends  coverage  of  the 
Bock  Decision  and  Order  to  Bock's 
Model  32  PG  gas-fired  water  heater.  The 
extended  coverage  is  in  response  to  a 
separate  Petition  for  Waiver  filed  by 
Bock  Water  Heaters  Inc.  (Case  No.  WH- 
004J. 


FOR  FURTMeW  INFORMAT»OH  CONTACT: 

Michael  J.  McCabe,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
132,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  252-9127 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-12.  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585.  (202) 
252-9513. 
SUPPt-EMENTARY  INFORMATION:  In 
accordance  with  subparagraph  (iii)  of 
Bock's  Decision  and  Order  (50  FR 
47106),  notice  is  hereby  given  of  the 
issuance  of  modification  to  the  Decision 
and  Order  set  out  below.  In  the  Decision 
and  Order,  Bock  has  been  granted  a 
waiver  for  its  Model  32E  oil-fired  water 
heaters,  permitting  the  company  to  use  a 
"simulated  use"  test  method  in  lieu  of 
the  "cold-start  recovery"  test  method  in 
the  existing  test  procedure.  Today's 
notice  extends  coverage  to  the  Model  32 
PG  gas-fired  water  heater  and  makes 
some  technical  corrections  to  the  Bock 
Decision  and  Order. 

Issued  in  Washington,  DC,  June  3. 1966. 
Donna  R.  Fitzpatrick, 
Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Modification  of  a  Decision  and  Order  of 
the  Department  of  Energy  Office  of 
Conservation  and  Renewable  Energy 

In  the  Matter  of:  Bock  Water  Heater. 

Inc. 
(Case  Nos.  WH-002  and  WH-004) 

The  Energy  Conservation  Program  for 
Consumer  Products  was  established 
pursuant  to  the  Energy  Policy  and 
Conservation  Act,  Pub.  L.  94-163,  89 
Stat.  917,  as  amended  by  the  National 
Energy  Conservation  Policy  Act,  Pub.  L 
95-619,  92  Stat.  3286,  which  requires  the 
Department  of  Energy  (DOE)  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
water  heaters.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchase 
decisions.  These  test  procedures  appear 
at  10  CFR  Part  430,  Subpart  B. 

Section  430.27  allows  the  Department 
of  Energy  to  waive  temporarily  test 
procedures  for  a  particular  basic  model 
when  a  petitioner  shows  that  the  basic 
model  contains  one  or  more  design 
characteristics  which  prevent  testing  of 
the  basic  model  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
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consumption  characteristics  as  to 
provide  materially  inadequate 
comparative  data.  45  FR  64108 
(September  26, 1980). 

Bock  Water  Heaters,  Inc.  (Bock),  filed 
a  "Petition  for  Waiver"  in  accordance 
with  S  430.27  of  10  CFR  Part  430.  DOE 
published  in  the  Federal  Register  the 
Bock  petition.  50  FR  24286  (June  10. 
1985).  Bock  received  a  Decision  and 
Order  which  waived  the  existing  "cold 
start"  recovery  efficiency  test 
methodology  for  Bock  Model  32E  oil- 
fired  water  heaters  and  allowed  Bock  - 
use  of  a  "simulated  use"  test  method  as 
Bock  requested.  50  FR  47106  (November 
15. 1985). 

By  separate  notice,  another 
manufacturer  of  water  heaters,  Ford 
Products  Inc.  (Ford),  received  an 
essentially  identical  Decision  and  Order 
regarding  some  Ford  models  of  oil-fired 
water  heaters.  50  FR  50678  (December 
11, 1985). 

By  letter  dated  January  13, 1986,  Bock 
filed  an  additional  petition  for  waiver 
from  the  DOE  test  procedure  for  water 
heaters  on  the  grounds  that  the 
procedure  yields  materially  inaccurate 
estimates  of  the  energy  consumed  by  its 
Model  32  PG  gas-fired  water  heater. 
DOE  published  in  the  Federal  Register 
Bock's  second  petition.  51  FR  7622 
(March  5. 1986).  No  comments  were 
received. 

Assertions  and  Determinations 

Ford  has  objected  to  the  "simulated 
use"  test  method  specified  in  the 
Decision  and  Order  issued  by  the 
Department  for  its  high  mass  oil-fired 
water  heaters.  Ford  asserts  in  its  letter 
on  January  13. 1986,  that  the  starting 
temperature  and  consecutive  draw 
schedule  of  the  allowed  test  method  are 
inappropriate  for  oil-fired  water  heaters, 
and  results  in  inaccurate  estimates  of 
recovery  efficiency  of  up  to  10 
percentage  points.  Further.  Ford  stated 
that  this  inappropriateness  exists 
because  the  allowed  test  method  was 
developed  for  heat  pump  water  heaters. 
Ford  suggested  that  it  be  allowed  the 
use  of  the  existing  test  procedure 
modified  by  a  "warm"  start  method,  i.e.. 
where  the  start  of  the  recovery 
efficiency  test  occurs  when  thermal 
equilibrium  is  reached. 

By  letter  dated  February  14. 1986. 
Bock  responded  to  Ford  objections.  Bock 
contends  the  "simulated  use"  method  is 
acceptable  for  testing  oil-fired  water 
heaters.  Further,  Bock  does  not  agree 
with  the  magnitude  of  the  possible 
inaccuracies  stated  in  the  Ford  letter. 
Finally,  Bock  states  that  the  "warm" 
start  test  method  is  far  more  complex 
than  the  "simulated  use"  method  and 
does  not  show  results  which  would  be 


useable  by  the  consumer  as  a 
comparison  of  operating  characteristics. 

DOE  has  asked  the  National  Bureau  of 
Standards  (NBS)  to  investigate  the  Ford 
claims  by  testing  a  oil-fired  water  heater 
using  the  "simulated  use"  test  method 
granted  to  Bock  and  Ford.  The  results  of 
this  investigation  indicate  that  the 
method  described  in  the  Decision  and 
Order  is  somewhat  inappropriate 
regarding  starting  temperature  for  water 
heaters  with  high  thermal  mass. 
However,  rather  than  prescribe  a 
completely  different  test  method,  as 
Ford  suggests.  NBS  recommended  that 
the  Ford  Decision  and  Order  be 
modified.  Specifically,  the  requirement 
that  the  "simulated  use"  test  begins 
immediately  after  cutout  of  the  burner 
has  been  modified  to  require  that  the 
test  begin  after  the  mean  tank 
temperature  reaches  thermal 
equilibrium.  51  FR  18659.  May  21. 1986. 
For  purposes  of  consistency.  DOE 
believes  it  appropriate  to  modify  the 
Decision  and  Order  granted  Bock  (Case 
No.  WH-002)  to  include  this 
requirement. 

Regarding  Bock's  "Petition  for 
Waiver"  concerning  the  Bock  Model  32 
PG  gas-fired  water  heater.  DOE  agrees 
that  this  model  is  physically  identical  to 
the  Bock  Model  32E  oil-fired  water 
heater,  and  that  a  waiver  should  be 
granted  to  allow  the  use  of  the 
"simulated  use"  test  method  to 
determine  recovery  efficiency. 
*  Consequently,  in  consideration  of  all 
of  the  above,  today's  notice  modifies 
Bock's  Decision  and  Order  to:  (1) 
Include  the  technical  corrections  made 
to  the  Ford  Decision  and  Order,  and  (2) 
extend  the  coverage  of  the  Bock 
Decision  and  Order  to  include  Bock's 
Model  32  PG  gas-fired  water  heater. 

It  is  therefore  ordered  that: 

(1)  The  October  30, 1985,  Decision  and 
Order  granting  a  waiver  from  water 
heater  test  procedures  to  Bock  Water 
Heater  Inc.  (50  FR  47106,  November  15, 
1985)  is  modified  by  revising  the  first 
sentence  of  paragraph  (2)  and  the  entire 
subparagraph  (2](i)  as  follows: 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  E  of  10  CFR  Part 
430,  Subpart  B,  Bock  Water  Heater,  Inc., 
shall  be  permitted  to  test  its  Model  32E 
oil-fired  water  heater  and  its  Model  32 
PG  gas-fired  water  heater  on  the  basis 
of  the  test  procedure  specified  in  10  CFR 
Part  430,  with  the  modifications  set  forth 
below: 

(i)  Section  3.3.1  of  Appendix  E  of  CFR 
Part  430,  is  waived  for  Bock  Water 
Heaters,  Inc..  and  the  company  is 
permitted  to  use  the  following  provision. 


Recovery  Efficiency  for  OH  or  Gas 
Water  Heaters  by  the  Simulated  Use 
Methods 

(1)  The  simulated  use  test  involves 
withdrawing  water  from  the  hot  water 
outlet  of  the  wafer  heater  in  three 
separate  consecutive  water  draws,  each 
of  21.4  gallons  ±0.5  gallon  of  water.  The 
third  water  draw  shall  be  of  a  sufficient 
volume  to  bring  the  total  volume  of 
water  withdrawn  from  the  water  heater 
by  means  of  these  three  water  draws  to 
64.3  gallons  ±0.5  gallon.  Water  shall  be 
withdrawn  at  a  rate  of  3.0  ±0.25  gallons 
per  minute  for  each  of  the  three  water 
draws.  All  water  volume  measurements 
shall  be  made  using  the  water  flow 
meter  specified  in  section  2  of  Appendix 
E  of  10  CFR  Part  430. 

The  simulated  use  test  is  begun  when 
a  thermal  equilibrium  is  achieved  at  the 
maximum  mean  tank  temperature.  Begin 
the  test  by  recording  the  mean  tank 
temperature,  in  degress  F,  and  by 
recording  the  time  and  the  water  meter 
reading.  Start  the  first  water  draw  and 
commence  the  measurement  of  electrical 
and  fossil  energy  consumption  of  the 
water  heater.  During  this  draw  and 
during  all  subsequent  draws  measure 
the  temperature  of  the  inlet  and  outlet 
water  every  minute  commencing  one 
minute  after  the  start  of  the  draw  until 
the  draw  is  complete.  Immediately  upon 
the  conclusion  of  the  first  water  draw 
record  the  water  meter  reading. 
Determine  the  first  draw  average  inlet 
and  outlet  water  temperatures  (T|di  and 
Ttdi  respectively)  by  averaging  the 
measured  temperatures  during  the  first 
draw.  At  the  time  a  thermal  equilibrium 
is  achieved  at  the  maximum  mean  tank 
temperature  after  the  cutout  following 
the  recovery  of  the  first  water  draw, 
begin  the  second  water  draw. 
Immediately  upon  the  conclusion  of  the 
second  water  draw  record  the  water 
meter  reading.  Determine  the  second 
draw  average  inlet  and  outlet  water 
temperatures  (T,dj  and  Ttd»  respectively) 
by  averaging  the  measured  temperatures 
during  the  second  draw.  At  the  time  a 
thermal  equilibrium  is  achieved  at  the 
maximum  mean  tank  temperature  after 
the  cutout  following  the  recovery  of  the 
second  water  draw,  begin  the  third 
water  draw.  Immediately  upon  the 
conclusion  of  the  third  draw  record  the 
water  meter  reading  and  determine  the 
third  draw  average  inlet  and  outlet 
water  temperatures  (Tidj  and  Ttdj 
respectively)  by  averaging  the  measured 
temperatures  during  the  third  draw.  At 
the  time  a  thermal  equilibrium  is 
achieved  at  the  maximum  mean  tank 
temperature  after  the  cutout  following 
the  recovery  of  third  draw,  record  the 
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total  amount  of  energy  consumed  by  the 
water  heater  since  the  start  of  the  test 
(Zr).  in  Btu's  (where  3.412  Btu  equals  1 
kilowatt-hours). 

Determine  the  mean  of  the  three  outlet 
water  temperature  averages  (Ttwd)  and 
the  mean  of  the  three  inlet  water 
temperature  averages  (T|wd)>  in  degrees 
F.  Determine  the  total  amount  of  water 
withdrawn  from  the  water  heater  over 
all  three  water  draws  [yv,o)-  '"  gallons, 
from  the  appropriate  recorded  water 
meter  readings. 

(2)  This  modification  of  waiver  is 
based  upon  the  presumed  validity  of 
statements,  allegations,  and 
documentary  materials  submitted  by 
applicant.  This  modification  of  waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  application  is 
incorrect. 

issued  in  Wdshington.  DC.  June  3. 1966. 
Donna  R.  Fitzpatrick. 
Assistant  Secretary.  Conservation  and 
Renewable  Energy. 
(FR  Doc.  86-13675  Filed  6-16-86;  8:45  am) 

BILUNO  CODE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(AMS-FRL-3032-6I 

In-Use  Motor  Vehicle  Evaporative 
HydrocartKMi  Emiasion  Teating;  Public 
Workahop 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  workshop. 

aUMMARY:  On  July  17. 1986.  EPA  will 
hold  a  public  workshop  to  discuss  in-use 
motor  vehicle  evaporative  hydrocarbon 
emission  testing  procedures. 
DATE:  The  workshop  will  be  convened 
at  10:00  a.m..  Thursday,  July  17, 1986. 
and  reconvene  if  needed  at  9:00  a.m., 
Friday.  July  18. 1988.  Sessions  will  be 
adjourned  at  5:00  p.m.  each  day  or  at  a 
later  time  if  necessary  to  complete  the 
business  of  the  workshop. 

Requests  to  make  presentations  and  a 
copy  of  the  proposed  presentation 
should  be  submitted  to  EPA  by 
Thursday.  July  10, 1986. 

The  record  of  the  workshop  will  be 
left  open  for  30  days  following  the  close 
of  the  workshop  for  subsequent  written 
submissions  and  thus  will  close  on 
Monday.  August  18. 1986. 

ADDRESS:  The  workshop  will  be  held 
at  the  EPA  Motor  Vehicle  Emission 
Laboratory,  2565  Pylmouth  Road,  Ann 
Arbor.  Michigan  48105  (313-668^200). 
Supporting  materials  relevant  to  this 
workshop  are  available  in  Public  Docket 


No.  EN-85-12.  The  docket  is  located  in 
the  U.S.  Environmental  Protection 
Agency.  Central  Docket  Section.  West 
Tower.  Gallery  I.  401  M  Street,  SW.. 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8:00  a.m.  and  4:00 
p.m.  on  weekdays.  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT 

Tony  Tesoriero,  U.S.  Environmental 
Protection  Agency,  Manufacturers 
Operations  Division  {E.N-340F),  401  M 
Street,  SW.,  Washington,  DC  20460. 
(202-382-2510). 

aUPPLEMENTARY  INFORMATION: 

Since  1981  EPA  has  performed 
evaporative  emission  testing  of  in-use 
motor  vehicles  to  determine  compliance 
with  the  evaporative  hydrocarbon 
emission  standard  for  enforcement 
purposes.  On  August  26, 1985.  the  Motor 
Vehicle  Manufacturers  Association  of 
the  United  States.  Inc.  (MVMA)  filed  a 
petition  requesting  that  EPA  commence 
rulemaking  to  modify  and  formalize  the 
EPA  test  procedures  applicable  to  light- 
duty  vehicle  evaporative  hydrocarbon 
emissions  for  the  in-use  enforcement 
(Recall)  programs.  The  specific  issues 
discussed  in  the  MVMA  petition  are:  (1) 
The  criteria  used  by  EPA  to  select 
vehicles  in  the  test  sample,  (2)  the 
vehicle  storage  and  handling  procedures 
prior  to  emission  testing,  (3)  the  method 
by  which  vehicles  are  preconditioned 
prior  to  testing  and  (4)  the  treatment  of 
non-fuel  background  emissions.  A 
document  prepared  by  EPA  which 
examines  MVMA's  concerns  in  light  of 
the  information  currently  available  to 
EPA  is  contained  in  the  public  docket. 
(General  Motors  Corporation  (GM)  and 
the  Automobile  Importers  of  America. 
Inc.  subsequently  adopted,  by  reference. 
MVMA's  petition.) 

EPA  is  conducting  this  public 
workshop  to  provide  an  open  discussion 
with  interested  parties  of  the  issues 
raised  in  the  MVMA  petition.  EPA 
encourages  all  potential  participants  to 
present  and  discuss  at  the  workshop 
factual  information  and  data  on  these 
subject  areas. 

An  agenda  for  this  workshop  will  be 
placed  in  the  public  docket  by  Tuesday. 
June  17, 1986.  Comments  on  additional 
items  to  be  added  to  the  agenda  are 
solicited. 

Dated:  )une  9. 1986. 
|.  Craig  Potter, 

Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc.  86-13614  Filed  6-16-86;  8:45  am) 

■UUNQ  COOC  WSSO-SO-M 


(OPTS-51623;  FRL-3017-6} 


Toxic  and  Hazardoua  Subatartcea 
Control;  Certain  Chemicala 
.Pramanufacturt  Noticaa 

Correction 

In  FR  Doc.  86-11076.  beginning  on 
page  18037,  in  the  issue  of  Friday,  May 
16, 1986,  make  the  following  corrections: 

1.  On  page  18038.  in  the  first  column, 
under  "P86-986 ",  fifth  line,  after  "oral:" 
insert  ">",  and  in  the  seventh  line  after 
"Inhalation:"  insert  ">". 

2.  On  page  18039,  in  the  third  column, 
under  "P86-1007",  seventh  line,  after 
"oral:"  insert  ">". 

BtLUNG  COOE  1S0S-01-H 


FEDERAL  RESERVE  SYSTEM 

BankAmerica  Corp.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companlea;  and  Acquiaition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such  _ 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
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hearing  on  ihis  question  mu«<  be 
accompanied  by  a  statement  of  the 
reasons  a  wrinrn  presenlation  would 
not  suffice  in  Ren  of  a  hearing, 
identifying  specificany  any  cpiestions  of 
fact  that  are  in  dispute,  summarmng  titt 
evidence  that  would  be  presented  at  a 
hearing,  wid  imfccating  how  the  party 
commerrtmg  would  be  aggrieved  by 
approval  of  tbe  proposal. 

Cornments  regard irtg  tbe  application 
must  be  receivtjd  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  fn!y  7, 1996. 

A.  Federal  Reserve  Bank  of  Saa 
Franc*nc8  (Hatry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco.  California  941t»5. 

L  BodikAaaerioa  CofpomUoa.  Smii 
Francisco,  California:  to  acquire  100 
percent  of  tke  votine  dnres  of  The 
Oregon  Bank.  Portland.  Oregon,  and 
thereby  iridTrectW  acqrjire  First  M»d(and, 
Inc.,  Portland.  Oregon,  and  Branch 
Piopertiet,  Inc.,  Pwtland,  Oregon. 

Applicant  has  also  applied  to  acqmre 
OrbaBco  Real  Estate  Services  Compao}' 
and  Mortga^  Credltcorp.  both  of 
Portland.  Oregon,  and  thereby  en^ge  in 
morX^atgls  Jendipg  and  servicing  in  the 
states  of  Oregon.  California,  Idaho  and 
Utah,  pursuanl  to  §225.25Ml)  of  the 
Board's  R^ulalion  Y;  Orbanco 
Securities  Corporation.  Portland, 
Orc^goa  and  thereby  engage  in  acting  as 
an  invesimenl  and/or  finaacial  advisor 
in  the  state  of  Oregon  pursuaiit  to 
§  §  225.2SlbJI43  Tiii).  (iv)  and  \\]  of  the 
Board's  Regulation  Y;  American  Data 
Services,  Inc,  Portland,  Oregon,  and 
thereby  engage  in  data  processing  and 
transmission  services  in  the  stales  of 
Oregon,  Washington.  Wyoming.  Idaho. 
Montana  and  California,  pursuant  to 
§  225.25{bM7)  of  the  Board's  Regulation 
Y;  and  Mortgage  Creditcorp,  Portland, 
Oregon,  and  thereby  merge  into 
Orbanco  Real  Estate  Serv-ices  Company 
some  time  after  consummation. 

Board  of  Goversflfs  of  the  Federd  detent 
System.  June  11. 1986. 
lames  McAiea. 

Associate  Secretart'  of  the  Board 
|FR  Doc.  m-X3SV  Fiied  «-l«-aft  •  45  junj 
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Border  Bancsharea.  kUL.  «t  aL; 
Formations  of:  Acquisitions  by;  and 
Mer^ters  oi  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12 U.SC.  1«42)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14J  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  baiA 
holding  company.  The  factors  that  are 


considered  in  acting  on  the  applicatioos 
are  set  forth  in  section  3<cJ  of  the  Act  (12 
U.SjC  1842(c))- 

Each  appJicatiaa  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indiralnd.  Once  (he 
application  has  been  accepted  far 
processing,  it  wiJl  aiso  be  aviaible  for 
inspeclioo  al  the  ffffifpg  oi  the  Board  of 
Governors.  Interested  persons  may 
express  their  view6  in  writing  to  the 
Reserve  Bank  or  to  the  crffices  of  the 
Board  of  Governors.  Any  comment  on 
an  appHcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentatioo  wonld  not  snffioe  in 
lieu  of  a  hearing,  idenli^ing  specificaUy 
any  quesiioDS  of  fact  that  are  Id  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  7, 
1986. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President^  600 
AtlatTtic  Aventte.  Boston,  Massachusetts 
0210ft: 

1.  Bonier  Bancshares,  Inc..  jackwian, 
Mainr.  <o  become  a  bank  holding 
company  by  •wparing  100  peroeni  of  the 
voting  shares  of  Border  Trast  Company, 
Jackman.  Maine. 

B.  Federal  Keaam  Barii  af  New  Yotk 
(Wilhaoi  L.  RadedDe,  Vice  President)  33 
Liberty  Street  Near  Xatk.  ^Jew  Yoik 
1004S: 

1.  Gticorp.  New  York  New  York  and 
Citicorp  Hoidnigs.  inc.  Wiimingtoa. 
Delaware:  to  acx|vire  100  percent  of  the 
vota^  shares  at  Great  Western  Bank 
and  Trust  Phoenix,  Arizona. 

C.  Fedeal  Koserva  Bank  of  Clewelaad 
(Lee  &  Adams.  Vice  President}  1455  East 
Sixth  Stf«el.  ClevelaodL  Ohio  44101: 

L  Creeiutp  Bankshares,  Inc^  Creemip, 
Kentucky;  to  become  a  bank  holding 
company  by  acquiring  IflO  percent  of  the 
volii^  shares  of  The  Greenup  County 
Bank,  Greenup.  Kentucky. 

D.  Fedecal  Reserve  Bank  of  Allaala 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta,  Georgia 
30303: 

1.  American  Banks  of  Florida.  Inc. 
Jacksonville.  Florida:  to  acquire  100 
percent  of  die  voting  shares  of  American 
National  Bank  of  <^ay  County,  Orange 
Park,  Florida,  a  de  novo  bank. 

2.  First  St.  Charles  Bancshares.  Inc.. 
Boutte,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  SL  Charles  Parish, 
Boutte,  Louisiana. 

3.  Gulf  Harbor  Banks.  Inc.,  Dunedia 
Florida;  tobecome  a  bank  holding 
company  by  acquiring  100  percent  of  the 


voting  shares  of  G«tf  Bank  of  Dunedin, 
Dunedin,  Florida,  a  de  noro  bank. 

E.  Federal  Reserve  Bank  of  CWcago 

(Franklin  D.  Dreyer.  Vice  President)  Z30 
South  LaSaUe  Street.  Chicago,  Illinois 
60690: 

1.  Continental  Illinois  Corporation. 
Chicago,  BHnois:  to  acquire  100  percent 
of  the  voting  shares  of  Sou^  Suburban 
Bancorp.  Inc..  Olympia  Fields,  Ilhnois. 
and  diereby  indirectly  acquire  First 
Suburban  Bank  of  dympia  Fields. 
Olympia  Fields.  Illinois. 

2.  Lincoln  Financial  Corporation.  Fort 
Wayne.  Indiana;  to  acquire  IIW  percent 
of  the  voting  shares  of  Farmers  and 
Merchants  Bank,  Bliifflon,  Indiana. 

F.  Federal  Reserve  Bank  of 
MmneapolLs  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  T^mnesota  55480: 

1.  First  Holding  Company  of  Cavalier, 
Inc.,  Cavalier,  North  Dakotai  to  become 
a  bank  holding  company  by  acquiring 
100  peroen*  td  the  voting  shares  of  First 
Bank  Cavalier.  N.A.,  Cavalier,  North 
Dakota. 

Board  of  Governors  of  the  FetJeral  Reserve 
Sjf  M(!HL  ftifie  iL,  ivsa. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-13568  Filed  6-16-86;  8:45  am] 

BtUJNO  COOC  e210-01-M 


Dan  MoralM  CMdihMk  at  aL; 
Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  as  application  nnder 
S  225.23(3)11)  of  the  Board's  Regulation 

Y  (12  CFR  22S.23(a)(l)J  for  the  Board's 
approval  rmder  section  4(c)(6)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  2S.21(aJ)  to  commence  or  to 
engage  in  de  novo,  either  directly  or 
through  a  sobsidiary.  in  a  nonbanking 
activity  that  is  listed  in  |  225.25  of 
Regulation  Y  ac  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  siich  activities  will  be  coodocted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consnmmation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  5\x:h 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
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outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  latfer  than  July  3, 1986. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice.  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1,  Den  Norske  Credit  Bank.  Oslo, 
Norway;  to  engage  de  novo  through  its 
subsidiary,  Nordic  West  Leasing 
International,  New  York.  New  York,  in 
leasing  (on  both  a  leveraged  and  non- 
leveraged  basis)  of  capital  equipment 
and  other  personal  property  and  acting 
as  agent,  broker  or  adviser  in 
connection  with  the  leasing  of  such 
property,  extending  credit  secured  by 
capital  equipment  and  other  personal 
property  and  acting  as  agent,  broker  or 
adviser  in  connection  with  such 
extensions  of  such  credit  and  servicing 
such  lease  transactions  and  extensions 
of  credit  entered  into  or  made  by  the 
company  and  sold  or  brokered  to  others 
pursuant  to  sections  225.25(b)(5)  and  (1) 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street.  Cleveland.  Ohio  44101: 

1.  N.B.  W.P.  Inc.  and  its  affiliated 
Employee  Stock  Ownership  Plan  of 
N.B.W.P..  Inc..  both  of  Beriin, 
Pennsylvania;  to  engage,  de  novo 
through  its  subsidiary.  N.B. W.P.  Lease. 
Inc..  Beriin.  Pennsylvania,  in  leasing 
automobiles  subject  to  the  restrictions  of 
§  225.25(b)(5)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
Somerset  and  Fayette  Counties  in 
Pennsylvania  as  well  as  other  counties 
immediately  contiguous  thereto. 
Comments  on  this  application  must  be 
received  not  later  than  July  7, 1986. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Bank  System,  Inc.. 
Minneapolis.  Minnesota;  to  engage  de 
novo  through  its  subsidiary  FBS 
Mortgage  Corporation.  Minneapolis. 
Minnesota,  in  arranging  commercial  real 


estate  equity  financing  through  its 
wholly  owned  subsidiary  pursuant  to 
§  225.25(b)(14)  of  the  Board's  Regulation 
Y. 

2.  Resource  Companies.  Inc., 
Minneapolis,  Minnesota;  to  engage  de 
novo  through  its  subsidiary.  Resource 
Capital  Advisers,  Inc.,  Minneapolis. 
Minnesota,  in  providing  continuous  and 
individualized  management  of 
investment  portfolios  including  equities, 
bonds,  and  short-term  investments 
pursuant  to  §  225.25(b)(4)(iii)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )une  11, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-13569  Filed  6-16-86;  8:45  am) 

BIU.INO  COOE  U10-01-M 


Greater  Milwaukee  Rnanclal  Corp.  et 
al.;  Acquisitions  of  Companies 
Engaged  in  Permissible  Nonbanking 
Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8}  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  era  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  parly 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  July  7, 1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Greater  Milwaukee  Financial  Corp., 
Milwaukee.  Wisconsin;  to  acquire 
Foremost  Leasing  Services.  Inc.. 
Wauwatosa.  Wisconsin,  and  thereby 
engage  in  leasing  personal  or  real 
property  pursuant  to  S  225.25(b)(5)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1 .  First  State  Bancorp,  Inc., 
Caruthersville.  Missouri;  to  acquire 
Permiscot  Insurance  Agency,  Inc.,  Hayti. 
Missouri,  and  thereby  engage  in  the 
sale  of  general  insurance  in  a  town  of 
less  than  5.000  in  population,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act.  These  activities  will  be 
conducted  in  Hayti.  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  11,  1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-1.3570  Filed  6-16  86;  a-45  am) 

BILUNG  COOE  <210-0t-M 


Winter  Park  Bankshares,  inc.; 
Correction 

This  notice  corrects  a  previous 
Federal  Register  document  (FR  Doc.  No. 
86-12818.  published  at  page  20550  of  the 
issue  for  Thursday,  June  5, 1986. 

1.  Winter  Park  Bancshares.  Inc.,  Park 
Falls,  Wisconsin;  to  acquire  100  percent 
of  the  voting  shares  of  Voyageur 
Development  Corporation,  Park  Falls. 
Wisconsin,  and  thereby  indirectly 
acquire  Park  Falls  State  Bank,  Park 
Falls.  Wisconsin. 

Applicant  has  also  apphed  to  acquire 
Chippewa  Valley  Agency.  Ltd.  Winter. 
Wisconsin,  and  thereby  indirectly 
acquire  Chippewa  Valley  Bank.  Winter. 
Wisconsin.  Applicant  has  also  applied 
to  engage  in  general  insurance  agency 
activities  in  a  town  with  a  population  of 
less  than  5,000  pursuant  to 
§  225.25(b)(8)(ii)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Sawyer  County. 
Wisconsin. 

Comments  on  this  applicstion  must  be 
received  not  later  than  June  27. 1986. 
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BoartJ  sf  LioveraoTS  of  liie  FMJeriil  Resen'e 
System.  June  11,  Wt6. 
William  W.  Wiles. 

Secrvtary  of  the  Bimrd 

ire  Ooc  •6-10571  File^  ft-61-ae:  «:4o  Mij 

BILLIMG  I 


FEDERAL  TRADE  COUMISSiON 

Granting  of  Request  for  Early 
Termination  of  ttie  Waiting  Period 
Under  the  Premerger  Notification 
Rules;  Coi  1  ection 

agency:  FedrraJ  Trade  C<»mmissit»n. 
action:  Cxjcrectioii.  

SUMMARV:  This  docament  corrects  a 
Commission  document  previously 
pubk^bed  is  the  Fedeial  Register  on 
Thursday.  June  5. 1986  <51  FR  2055a  FK 
Doc  a6-126S5i.  The  "Waitingj  period 
terminated  effective"  date  for  entry 
number  1  (86-0832— The  Prospect 
Croup.  Inc. '«  proposed  acquisition  of 
assets  of  Illinois  Central  Gulf  Railroad 
Company.  (I  C  Industries.  LTPE))  was 
incorrect.  The  correct  date  should  have 
been  March  27, 198a 
date:  Tlie  coJTection  is  effective  upon 
publication. 

FOR  FURTHER  INFOJMIATION  COMTACT: 
Sandra  M.  Peay.  FTC/H-301. 
Washington.  DC  20580.  (202)  523-3894. 

Emily  II.  Rock. 

St^crptary . 

|FR  Doc.  86-13598  Filed  6-16-86:  8:45  iia\\ 

BILLING  COOE  S7S0-01-M 


DEPARTMENT  OF  HEALTH  AMD 
HUMAN  SERVICES 


CerAersfor  Oi 


Control 


Cervical  Cancer  Prevention  and 
Control  Program  Announcement  and 
Notice  of  Availability  of  Funds  for 
Fiscal  Year  1986 

TF»e  Center  for  Environmenlal  Itealth 
(CEH).  Centers  for  Disease  Control 
(CDC),  announces  that  rxKnpetitive 
applications  are  being  accepted  to 
support  Cervical  Cancer  Prevention  and. 
Control  Demonstration  Projects.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  1X283. 

Authority 

This  program  is  authorircd  under 
Section  301  of  the  Public  Health  Service 
Act. 
Avatlabnity  of  Funds 

It  is  expected  that  approximately 
S275.0P0  will  be  available  in  Fiscal  Year 
1986  to  fund  one  award.  The  award  will 


be  funded  with  a  12-month  budget 
period  a«d  a  5-year  project  period,  it  is 
planned  that  $275/000  will  he  available 
each  year.  Continuation  awards  within 
the  project  period  will  be  made  on  the 
basis  of  satisfactory  progress  in  meeting 
project  objectives  and  availability  of 
funds.  The  funding  estimate  outlined 
above  may  vary  and  is  subfed  to 
change. 

Eligible  Applicants 

The  official  health  ajjencies  of  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rica  the 
Virgin  Island.  Guam.  Trust  Territories  of 
the  Pacific  Islands,  the  Commonwealth 
of  the  .Vorthem  Mariana  Islands,  and 
American  Samoa  are  di^We  to  apply 
for  a  cooperative  agreement. 

Type  of  Assistance 

The  award  resulting  from  this 
announcement  will  be  a  cooperative 
agreement. 

Objectives  and  Collaborative  Activities 

.4.  Ohiecfjtes 

1.  De*-ek»p  the  generic  methodology 
for  determining  the  factors  which  hirider 
detection,  diagnos+s,  and  treatment  of 
cervical  cancer. 

2.  SpecifV'  the  measures  needed  to 
oveiTiome  obstacles  to  prevention  of 
cervical  carKser. 

3.  Implement  and  evaluate  these 
measures  to  overcome  obstacles  to 
prevention. 

B.  Coopenuljte  AcUfjiies 
1.  Recipient  Activities 

a.  Design  and  develop  a  protocol  to  be 
made  a  part  of  this  agreement  to 
conduct  a  population-based  clinical/ 
epidemiologic  study  of  factors  which 
may  influence  cervical  cancer  mortality 
among  adult  women.  The  protocol  will 
cover  all  aspects  of  this  study  including 
the  implementation  schedule,  the 
selection  of  study  participants,  the 
sampling  process  and  the  collection  of 
baseline  data,  training  of  study  staff, 
questionnaire  development,  verficalion 
of  data  reported  by  study  participants, 
and  data  entry  and  analyses. 

b.  Develop  specific  plans  for:  (1) 
Assessing  the  incidence  of  cervical 
dysplasia,  carcinoma  in  situ  (CIS),  and 
invasive  cervical  cancer  (ICC),  (2) 
assessing  the  knowledge,  attitudes,  and 
practices  of  women  and  their  physicians 
with  regard  to  screening  and  cervical 
cancer.  (3J  assessing  risk  factors  for 
cervical  cancer  including  factors 
associated  with  diagnosis  at  a  late  stage 
(i-e.,  ICC),  (4)  assessing  the  quality  of 
treatment  for  cervical  cancer,  (5) 
identifying  c|'tology  laboratories. 


pathologists,  hospitals,  etc.,  and 
assessing  the  quality  of  cervical 
cytologic  ser\  ices,  (6)  developing  and 
implementing  in^-ervention  strategies, 
and  (7)  evaluating  the  impact  of 
interventions. 

c.  Establish  a  report  procedure  to 
advise  participants  and  local  cit«ens  of 
study  findirigs  and  tht?ir  implications. 

d.  Conduct  statistical  and 
epidemiologic  analyses  of  study  data 
and  publish  study  findings. 

2.  Centers  for  Disease  Control  (CDC) 

a.  Provide  technical  assistance  in  the 
devekipmenl  of  all  phases  of  the  study 
protocol  including  Study  design, 
designation/seiectioo  of  study 
population,  identification  of  risk  factors. 
assessment  of  cervical  cjiologic 
services,  design  of  instrument  for  data 
collection:  evaluation  of  interventions: 
training  of  study  staff;  and  data  entry 
and  analysis. 

b.  Provide  epidemiologic  and  other 
technical  assistance  in  both  the  planning 
and  implementation  of  all  phases  of  this 
study. 

c.  Piwide  technical  assistance  in  the 
assessment  of  cervical  cytologic 
ser\ices.  arni  in  monitoring  the 
collection  of  data. 

d.  Collaborate  in  the  statistical  and 
epidemiologic  analyses  of  study  data 
and  in  the  publication  of  study  findings 

3.  All  Participating  Parties 

All  statements  concerning  the  conduct 
and  the  results  of  these  projects, 
including  press  releases,  statements  to 
the  public,  and  statements  to 
governmental  agencies  or  private 
organizations,  will  come  from  the 
recipients'  designated  spokesperson, 
after  review  and  consultation  among 
officials  of  CDC.  Recipient  will  serve  as 
the  ultimate  repository'  of  all  information 
originating  frtjm  the  project. 

Reports 

Financial  status  reports  are  required 
no  later  than  90  days  after  the  end  of 
each  budget  period.  Final  financial 
status  and  progress  reports  are  required 
90  days  after  the  end  of  a  projci:1  period. 

Applicatioos 

A.  Copies — Place  nf  Submission  > 

The  original  and  two  copies  of  the 
application  should  be  submitted  on 
Form  PUS  5161-1  b>'  July  21.  1986  to: 

^Grants  Management  Branch. 

Procurement  and  Grants  Office.  Centers 
for  Disease  ConlroL  Room  321.  255  East 
Paces  Ferry  Road.  NE,  Atlanta.  Georgia 
30305. 

Application  forms  may  be  obtained 
from  the  above  address. 


B.  Deadlines 

The  applications  shall  be  considered 
as  meeting  the  deadline  if  they  are 
either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  dale 
and  received  in  time  for  submission  to 
the  reyiew  group.  (Applicants  should 
request  a  legibly-dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly- 
dated  receipt  from  a  commerical  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 


Late  /judications 

ApplCations  which  do  not  meet  the 
criteria  in  either  paragraph  1  or  2 
immediately  above  are  considered  late 
applications  and  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  the  applicant. 

D.  Reviews 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Review  Criteria 

A.  Initial  Applications 

Applications  will  be  reviewed  and 
evaluated  based  on  the  evidence 
submitted  which  specifically  describes 
the  applicant's  ability  to  meet  the 
following  criteria: 

1.  Adequacy  and  completeness  of  the 
project  pain  and  methodology,  including 
a  description  of: 

a.  The  requirements,  problems, 
objectives,  complexities,  and 
interactions  required  of  this  cooperative 
agreement. 

b.  Mow  closely  obje<:tiveB  of  the 
proposal  fit  the  objectives  for  which 
applications  were  invited. 

c.  Project  development  and 
implementation  including  action  steps 
and  time  frames. 

d.  How  surveillance,  planning, 
epidemiologic  evaluation,  and 
coordinating  activities  will  lie 
conducted. 

e.  How  project  baseline  data  will  be 

collected. 

f.  How  specific  intervention  strategies 
aimed  at  reducing  morbidity  and 
mortality  in  the  targeted  population  will 
be  formulated,  implemented,  and 
evaluated. 

2.  Qualifications  and  adequacy  of  time 
allocation  of  the  applicants  existing 
staff  and  staff  to  be  assigned  to  this 
project  and  the  facilities,  capabilities, 
office  space,  necessary  equipment,  and 
support  staff  resources  available  for  the 
performance  of  this  project. 


3.  Documentation  that  the  area 
covered  by  the  application  encompasses 
a  defined  population  and  focuses  on  a 
population  which  meets  the  following: 

a.  Sample  is  drawn  from  a  population 
of  at  least  1.5  million  in  an  urban  area 
with  a  wide  range  of  socio-economic 
levels  and  diverse  racial  and  ethnic 
groups. 

b.  Area  chosen  need  not  necessarily 
represent  a  complete  jurisdiction  (e.g..  a 
State  or  city)  but  must  be  population- 
based  (i.e.,  encompass  a  definable 
population). 

c.  Applicant  resources  must  include 
available  census  and  vital  data  and  an 
ongoing  c:ancer  registrj'  or  the 
commitment  and  potential  to  establish 
this  necessary  registry. 

4.  The  soundness  of  proposed 
methods  to  achieve  objectives  and  of 
the  evaluation  plan  to  monitor 
effectiveness. 

5.  Explanation  of  budget  request 
including  justification  for  individual 
budget  items. 

B.  Continuation  Applications 

1.  A  continuation  application  within 
the  project  period  will  be  made  on  the 
basis  of  the  following  criteria: 

a.  The  accomplishment  of  the  current 
budget  period  should  show  that  the 
applicant  is  meeting  its  objectives: 

b.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

c.  The  methods  described  will  cleariy 
lead  to  the  achievement  of  these 
objectives; 

d.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective  in  achieving 
objectives; 

e.  The  budget  request  is  cleariy 
explained,  adequately  justified, 
reasonable,  and  consistent  with  the 
intended  use  of  the  cooperative 
agreement  funds. 

Content  of  Application 

Applicants  Are  Required  To  Include  a 
Xorrative  Which  Must 

A.  Lk:scril)e  the  applicants 
understanding  of  the  requirements, 
problems,  objectives,  complexities,  and 
interactions  required  of  this  cooperative 
agreement. 

D.  Describe  how  the  applicant  will 
devekjp  and  implement  this  project 
including  a  time  schedule. 

C.  Document  the  ability  to  provide  the 
staff,  knowledge,  and  resources  to 
perform  their  pari  of  this  project,  and 
describe  the  approach  to  be  used  in 
carrying  out  their  responsibilities. 

D.  Identify  and  provide  the 
qualifications  and  time  allocations  of 


the  existing  staff  and  staff  to  be 
assigned  to  this  project,  and  the 
facilities/capabilities,  office  space. 
necessary  equipment,  and  support  staff 
resources  available  for  the  performance 
of  this  project. 

E.  Specify  how  the  project  will  be 
administered,  including  the 
organizational  structure. 

F.  Describe  plans  to  publish  results 
and  designate  responsibilities  for 
scientific  publications  and  authors, 
summary  documents,  news  releases,  etc. 


Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from:  Mr.  Luther  DeWeese,  Grants 
Management  Specialist.  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road  NE.. 
Room  321.  Atlanta,  Georgia  30305.  (404) 
262-6575  or  FTS  236-6575. 

Technical  assistance  may  be  obtained 
from  the  Division  of  Chronic  Disease 
Control: 

Marion  Nadel.  PhJD..  Health  Scientist. 
Cancer  Branch,  Division  of  Chronic 
Disease  Control  Center  for 
Environmental  Health,  Centers  for 
Disease  Control.  Atlanta,  Georgia 
30333,  (404)  452-4068  or  FTS  236-4068. 

Richard  B.  Rothenberg.  M.D..  Assistant 
Director  for  Science,  Division  of 
Chronic  Disease  Control,  Center  for 
Environmental  Health.  Centers  for 
Disease  Control.  Atlanta,  Georgia 
30333,  (404)  452-4251  or  FTS  236-4251. 

Uiilcd:  lune  11.  1986 
Robert  L.  Foster, 

Aaing  Director.  Office  ofPmgram  Support. 
Centers  for  Disease  ContwI. 
(FR  Doc.  86-13612  Filed  6-16-86:  R45  am] 
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Food  and  Drug  Administration 

I  Docket  No.  B6N-0229 1 

Removal  of  Nomifenstf>e  Maieate  From 
List  of  Approved  Drug  Products 

agency:  F'ood  and  Drug  .administration. 
ACTKMi:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
both  its  determination  that  nomifensine 
maieate  was  withdrawn  from  sale  by  its 
manufacturer  for  reasons  of  safety,  and 
the  removal  of  nomifensine  maieate 
from  the  publication  "Approved  Drug 
Products  with  Therapeutic  Equivalence 
Evaluations"  (the  list).  The  list  is  a 
requirement  under  the  Drug  Price 
Competition  and  Patent  Term 
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Restoration  Act  of  1984.  Nomifensine 
maleate  is  an  antidepressant  drug  that 
was  marketed  under  the  trade  name 
Mental. 

DATE:  The  drug  nomifensine  maleate 
was  removed  from  the  approved  drug 
products  list  effective  March  19, 1986. 
FOA  FURTHER  WiFORMA-nOM  CONTACT: 
Carol  Kimbrough,  Center  for  Drugs  and 
Biologies  (HFN-364),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-295-8046. 
SUPPLEMENTARY  INFORMATION:  On 
September  24, 1984,  the  Resident  signed 
into  law  the  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  (the  1984 
amendments],  which  amends  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  and  requires,  among  other 
things,  FDA  to  make  publicly  available  a 
list,  supplemented  monthly,  of  drug 
products  approved  as  safe  and  effective 
for  marketing.  One  use  of  the  list  is  as  a 
soiuce  of  information  on  drugs  that  are 
eligible  for  agency  approval  on  the  basis 
of  abbreviated  new  drug  applications 
(ANDA's).  Section  505(j){6)(C)  of  the  act 
(21  U.S.C.  335(j)(6)(C)),  added  by  the 
1984  amendments,  requires  FDA  to 
immediately  remove  from  the  list  any 
drug  that  the  agency  determines  was 
withdrawn  from  sale  for  safety  or 
effectiveness  reasons.  Once  removed 
from  the  list,  the  drug  is  no  longer 
eligible  for  approval  on  the  basis  of 
ANDA's. 

In  implementing  the  1984 
amendments,  the  agency  satisfied  the 
requirement  for  a  publicly  available  list 
of  approved  drugs  by  modifying  and 
supplementing  a  regular  agency 
publication,  "Approved  Drug  Products 
with  Therapeutic  Equivalence 
Evaluations,"  popularly  known  as  "the 
Orange  Book."  iTie  current  edition  (1985, 
6th  edition)  of  that  publication  contains 
an  entry  on  page  3-155  for  nomifensine 
maleate,  25  milligram  (mg)  and  50  mg 
capsules,  approved  for  marketing  by 
Hoechst-Roussel  Pharmaceuticals,  Inc. 
(Hoechst-Roussel).  No  other 
nomifensine  maleate  products  are 
approved  for  marketing. 

On  January  23, 1986,  Hoechst-Roussel 
announced  that  it  was  immediately 
withdrawing  nomifensine  maleate  (trade 
name,  Merital)  from  sale  in  the  United 
States  and  on  a  worldwide  basis.  The 
manufacturer  stated  that  the  voluntary 
withdrawal  was  being  undertaken  as  a 
precautionary  measure  because  of  an 
increase  in  the  number  of  reports  of 
serious  hypersensitivity  reactions, 
notably  hemolytic  anemia,  occuring  in 
nomifensine-treated  patients  in  the 
United  Kingdom.  (The  hemolytic  anemia 
side  effect  is  included  in  the  product's 
approved  labeling.) 
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Communications  between  the  FDA 
staff  and  Hoechst-Roussel  confirmed 
that  the  manufacturer's  decision  to 
withdraw  the  product  from  sale  was 
base  on  safety  concerns.  As  a 
consequence,  the  Director  of  the  Center 
for  Drugs  and  Biologies  determined  that 
under  section  505(j)(6)(C)  of  the  act, 
nomifensine  maleate  should  be  removed 
from  the  list  of  approved  drugs  that  the 
agency  is  required  to  maintain.  (The  25 
mg  nomifensine  maleate  product  on  the 
list  was  never  marketed  in  the  United 
States.  However,  for  purposes  of 
implementation  of  section  505(j)(6)(C)  of 
the  act,  the  agency  is  deeming  the 
circumstances  of  the  withdrawal  from 
marketing  of  the  50  mg  product  to 
include  constructive  withdrawal  of  the 
25  mg  product  as  well.)  This  change, 
effective  on  March  19. 1986.  was 
indicated  in  the  most  recent  Orange 
Book  supplement,  cumulative 
supplement  7,  August  1985  to  March 
1986.  As  a  consequece  of  the  removal. 
ANDA's  will  not  be  accepted  for  the 
drug. 

Dated:  )une  10, 1986. 
John  M.  Taylor. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc  86-13573  Filed  6-16-86:  8:45  am] 

BiLUNG  CODE  41«0-01-ll 


[Docket  No.  86M-0206] 

Travenol-Genentech  Diagnostics; 
Premarfcat  Approval  of  QammaDab  ' 
['"IJAIpha-Fetoprotein 
Radioimmunoassay  Kit  (for  Use  as  an 
Aid  In  ttte  Detection  of  Fetai  Open 
Neural  Tube  Defects) 

agency:  Food  and  Drug  Administration. 
action:  Notice. ^^__ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Travenol- 
Genentech  Diagnostics,  Cambridge,  MA. 
for  premarket  approval,  under  the 
Medical  Device  Amendments  of  1976.  of 
the  GammaDab*  ['*^]  Alpha- 
Fetoprotein  Radioimmunoassay  Kit  (for 
use  as  an  aid  in  the  detection  of  fetal 
open  neural  tube  defects).  After 
reviewing  the  recommendation  of  the 
Immunology  Devices  Panel.  DFA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 
date:  Petitions  for  administrative 
review  by  July  17. 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305.  Food  and  Drug 


Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

S.K.  Vadlamudi,  Center  for  Devices  and 
Radiological  Health  (HFZ^MO),  Food 
and  Drug  Administration,  8757  Georgia 
Ave..  Silver  Spring,  MD  20910,  301-427- 
7550. 

SUPPLEMENTARY  INFORMATION:  On  ' 
December  26, 1979,  Travenoi-Genentech 
Diagnostics,  Cambridge,  MA  02139, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  GammaDab* 
["*11  Alpha-Fetoprotein 
Radioimmunoassay  Kit.  The  device  is  an 
alpha-fetoprotein  (AFP)  immunological 
test  system  indicated  for  use  as  an  aid 
in  the  detection  of  fetal  open  neural  tube 
defects.  The  device  is  an  in  vitro 
radioimmunoassay  indicated  for  the 
quantitative  measurement  of  alpha- 
fetoprotein  (AFP)  in  maternal  serum  at 
15  to  19  weeks  gestation  and  in  amniotic 
fluid  at  15  to  20  weeks  gestation.  The 
device,  when  used  in  conjunction  with 
ultrasonography  or  amniography,  and 
amniotic  fluid  acetylcholinesterase 
testing,  is  safe  and  effective  for  use  as 
an  aid  in  the  detection  of  fetal  open 
neural  tube  defects.  The  application  was 
reviewed  on  January  16, 1984,  by  the 
Immunology  Devices  Panel,  an  FDA 
advisory  committee,  which 
reconunended  approval  of  the 
application.  On  April  30, 1986.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  S.K.  Vadlamudi.  (HFZ- 
440),  address  above. 

Opportunity  for  Administrative  Review 

Section  551(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act]  (21 
U.S.C.  360e(d)(3)]  authorizes  any 
interested  person  to  petition,  under 
section  515{g]  of  the  act  (21  U.S.C. 
360e(g]],  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  PDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 


committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  July  17. 1986.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  June  6. 1986. 
John  a  Villforth. 
Director. 

Center  for  Devices  and  Radiological  Health. 
(FR  Doc.  86-13576  Filed  6-16-86;  8:45  am) 

BiLUNO  COOE  4IM-S1-M 


SUPPLEMENTARY  INFORMATION:  The 

holders  of  the  NDAs  listed  below  have 
informed  FDA  that  these  drug  products 
are  no  longer  marketed  and  have 
requested  that  FDA  withdraw  approval 
of  the  NDAs.  The  applicants  have  also, 
by  request  waived  their  opportunity  for 
hearing. 


NOA 


(Docket  No.  86N-02S6] 


Seahe,  DIvJstoo  of  Gi).  Searie  ft  Co.  et 
al;  Withdrawal  of  Approval  of  New 
Drug  Applications 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice.  


summary:  The  Food  and  Drug 

Administration  (FDA)  withdraws 

approval  of  58  new  drug  applications 

(NDAs)  based  on  the  written  requests  of 

the  applicant. 

EFFECTIVE  DATE:  July  17,  1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Ron  Lyles,  Center  for  Drugs  and 
Biologies,  Product  Information 
Coordination  Staff  (HFN^6],  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-44^-4320. 


NOA 


Drug  name 


address 


Metamucit-Z . 


MethoQum. — — 

OiemylsliltMStro*  Pedes 

5%  Prolem  Hydrotysate 
liifecliofL 

Lorop»'yn  Supposilonea 


Fottiesyn  Vilanwis  B 
with  C. 


Propytttvouracii  TabMs. 


9yiiophylaie  h*jecuofv 
SuppoKtcyy.  Syrup  ft 
TabM*. 


2-435 

2-976 

4-073 
5-419 
5-822 

6-141 

6-286 

6-333 

7-336 

9-89*     OEPO-ACTM  Slarito 
SoMoa 

»-970     Diafen  TiMel* 

10-868  I  Paracodol  Tablets- 

10-962  1  Paracofl  Tatjtels 

11-HO     PnOTEF  Recta 
Ointmsnl 
Tra*  Gradumet  Tablets 


11-200 


11-560 


12-226 


12-362 
12-394 


13-054 


13-327 


13-508 
tt*-206 
14-490 


16-039 

16-064 
16-112 


Candettes  Cough 
Lozenges 


Olanabo). 


UEOROL  MEOULES 
Diaophitil  Tabtatt 


Oracon  - - 

Imtvoved  Koromex . 


Pitocai  Buccal  Tablet . 
Ventuian  Lot-TabMi 
VESPfV  Oouc«ie 
Powder 


Meprobamale 


Drug  nam* 


Intersapi  Brand 
Antiseptic  Foam 

Me«W)bwn«e  TabWa 

200  mg.  400  mg 


Searte.  DMaon  e*  G  0 
Searie  ft  Co..  4901 
SO8n0  Wtw^ .  SRO*m. 
IL  60077 
Mm  Lattoraiones.  mc 
PC  Box  16529. 
CaMi«)ua.OH 

43216 
The  Upiohn  Co. 

Kalamazoo.  Ui 

48001 
Travenol  Latxxalones. 

iw..  OaerMd.  H. 

6001S 
Mofliwch  Ealor> 

Phanriawurali  Inc . 

PC  Box  191. 

Mofwch.  NV  13815 
Ledane  Laooratorws, 

Divaan  o<  Amancan 

Cyanwi«dCo.  Paad 

Rwar.  NY  10965 
Pari<e-D»v<s  Division  of 

HVainer-Lanrtiert.  201 

Tabor  Rd..  Moms 

Plana.  NJ  07950 

PharmaeauiEala.  mc. 

110-128  TNrd  SI. 

Seymour.  IN  47274 
R*i«r  Laboraionaa.  Inc.. 

270-3A  3MC#nla». 

SI  Paul.  NM  55144 
The  UpiOhn  Co 

Riier  Laboratonec.  mc 
Parke- Oavts 

Do 
ThaUpiOhnCo 


Abbott  Laboratones. 
Nor«<  Oacago.  N. 
60064 

ptizer  Priarmacegticais. 
Phrar  mc    235  E 
42nd  St .  New  Vo>«i. 
NY  10017 
Oba-Getgy.  Somm«.  NJ 

07901 
TheUptohnCo 
Schenng  Corp . 
GaHop<ng  H«  Rd 
Kwilwonh  NJ 
07003 
Mead- Johnson. 
Research  Center. 
EvansvM   IN  47721 
Holland  Ramos  Co . 
Inc..  Enterprise  A»e, 
PO  Bo«5l47 
Trenton.  NJ  06638 
Parke-Davis 
Adna  Laboratones.  inc 
Adwanacad  Cars 
Products.  Ow  Ortho 
Pharmaceutical  Corp . 
Raman  NJ  06880 
Viu-Fore  Preducta  Co . 
Inc..  95-07  9eih  St. 
Ozone  Parti.  NY 

11416 
Johnson  ft  Johnson 

Products,  mc ,  N«» 

anmswdi.  NJ  08903 
Pwac  Pharmaceutical. 

Co .  Division  ot 

KM^harma.  Inc..  200 

EknoraAwe.. 

Elizabeth.  NJ  07207 


16-361 


16-593 


16-642 


16-747 


16-853 

16-894 
17-2ae 


17-485 
17-477 

17-904 
17-509 


17-523 
17-524 
17-539 
17-564 


NOROUEN  Tablets 


Pentaerylhntol 
Tetrantraie 


CMormerodnn  Hg  197 


Appleant's  name  and 


Penactm  Tablets  and 
S*~P 


28/2  5  mg 

Tablets. 

Otbooi^S©  ■- 

Taeinaiuiii  TC  9M« 

Stenle  Generator 


Syntet  Laboratones. 

mc  ,  3401  Hillview 

Ave .  Palo  Alto.  CA 

94304 
Smdh.  Kkne  and  French 

Laboratonaa.  1500 

Sphng  Gafdan  St . 

PO  Box  7929. 

Phdadetphia.  pa 

19101 
Malincirodt  Inc  .  675 
I     McOanatd  BMt .  PO 

Bm  5840.  St  UMas. 

Ml  63134 
1  Mevdi  Sharp  and 

Oohma.  Onnaon  a< 
1  Merck  ft  Co..  mc.. 
I     Waat  Poirt.  PA 


5%  Oeidrose-lniectior 

m  PlaslK  Contamer 

0.8%  SotkiM  OHonde 

Iniecaonai  Plastic 

Container 

10%  Deidraae  miectnn 

*)  Plaatc  Contamar 
SN  Dextrose  and 
0.45%  Sodwm 
Chlonde  Injection  in 
Plastic  Contamar 
Zorane  1/20  Tablets 
Zorane  1  5/30  Tablets 
Zorane  1/50  Tablets 
SetenomePnonme 
SE-75 


5%  Ondroaa  and  0-2% 

Sodkim  Chlonde 
Imection  m  Plastic 
Container 

Plasma-Lyte  56  m  5N 
Dextroae  Inisction  m 
Plastic  Container 

5%  Oanroaa  and 
0.33%  Sodwm 
Chlonde  Iniecbon  m 
Plastic  Container. 

5%  Dextrose  m 


k^etonm  Plaskc 

Container 
Laciated  Rmger-s 

miecaon  VI  Ptacac 

ContaKier 
10%  Dextrose  and 

0.9%  Sodium 

Chlonds  Intactionin 

Plastic  Container 
5N  Dextrose  and  0  9% 

Sodwm  Chlonds 

Injection  m  Plastx: 

Container 
5%  OaanoaaiMlh 

BecMtyla  Na  48  n 

Plastic  Container. 
0  45%  Sodxjm  Chtonda 


17-587 

17-590 
17-591 

17-593 

17-S»5 
17-597 

17-616 

17-620 

17-621 

Container 

17-626     Kidney /Bram  Scanning 
Ka 

16-566  '  5%  Oextroee.  0  45% 
Sodium  CtHonde  and 
Potasawm  CHonda 
iniacton«i  Plaabc 
Container 

18-567     5%  Dextrose.  0.2% 

{      Soiaum  CMonde  and 
Potassam  Ctnonda 
iniection  m  Plastic 

18-595 


Parti*.Oavs 

Mead-Johneon 
Boahnngar  Maiiiitia*" 

Corp. 

Pharmaceuticals  Ov. 

1301  PKcard  Or . 

RockvMa.  MO  20850 
Travenol  Laboraiones. 

Inc 
Do 


Oo 
00 


Parke- Davis 
Do 
Oo 
Amershan  Corp    2636 
South  Clearbw*  Or.. 
Anngton  Heights.  IL 
60005 
Tra»anet  Laboratones. 
Inc 


Do 
OS. 

Da. 

Oo 

Do 

Oo 

Oa 

Oo. 


Boahnnge'  Mannheim 

Corp. 
Travenol  (.aboralones 
Inc 


1  Walar  tor  Iniactnn. 
USPmPtasac 
Container 


Do 


Oo 


JM  I 


21984 
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NO* 

Dnig  name 

ApptcanTs  name  and 
addresa 

tS-630 

09%  Sodum  CNonde 
W)d  PoUttlun 
CMonde  ln|ec«on  n 
Plastic  Contamar 

Do 

ie-636 

SN  Oaxtroae  n 

Ringar's  lniBC»on  in 
PlastK  CorUMoei 

Do 

18-648 

Rmgef  s  tnieciior  m 
Plasac  Conlaner. 

Oo 

The  agency  has  determined  that,  in 
accordance  with  21  CFR  25.24(c)(3) 
(published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  16636)).  this  action 
is  of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (section  505(e), 
76  Stat.  782  as  amended  (21  U.S.C. 
355(e))  and  under  authority  delegated  to 
the  Director  of  the  Center  for  Drugs  and 
Biologies  (21  CFR  5.82),  approval  of  the 
new  drug  applications  listed  above,  and 
supplements  thereto,  is  hereby 
withdrawn. 

This  order  becomes  effective  on  July 
17. 1986. 

Dated:  |une  9, 1986. 
Harry  M.  Meyer.  |r.. 

Director.  Center  for  Drugs  and  Biologies. 
|FR  Doc.  86-13577  Filed  6-16-86;  8:45  am| 

BILIJNG  COOC  4180-01-M 


Health  Resources  and  Services 
Administration  Advisory  Committee 
Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-463  (5  U.S.C. 
Appendix  11),  the  Health  Resources  and 
Services  Administration  announces  the 
establishment  by  the  Secretary,  HHS,  of 
the  Council  on  Graduate  Medical 
Education  on  June  6, 1986,  pursuant  to  42 
U.S.C.  295i,  Section  799  Public  Health 
Service  Act. 

Designation:  Council  on  Graduate 
Medical  Education. 

Purpose:  Provides  advice  and 
recommendations  to  the  Secretary  and 
to  the  Committees  on  Labor  and  Human 
Resources,  and  Finance  of  the  Senate 
and  the  Committees  on  Energy  and 
Commerce  and  Ways  and  Means  of  the 
House  of  Representatives,  with  resepct 
to  (A)  the  supply  and  distiibution  of 
physicians  in  the  United  States:  (B) 
current  and  future  shortages  of 
physicians  in  medical  and  surgical 
specialties  and  subspecialties:  (C)  issues 
relating  to  foreign  medical  graduates; 
(D)  appropriate  Federal  policies 
regarding  (A).  (B),  and  (C)  above:  (E) 


appropriate  efforts  to  be  carried  out  by 
medical  and  osteopathic  schools,  public 
and  private  hospitals  and  accrediting 
bodies  regarding  matters  in  (A),  (B),  (C) 
above;  and  (F)  deficiencies  in  the  needs 
for  improvements  in,  existing  data  bases 
concerning  supply  and  distribution  of, 
and  training  programs  for  physicians  in 
the  United  States. 

Authority  for  this  Council  will  expire 
on  September  30, 199& 

Dated:  June  11, 1986 
fackie  E.  Baum, 

Advisory  Committee  Management  Officer. 

HRSA. 

|FR  Doc.  86-13578  Filed  6-16-86:  8:45  am) 

BIUJNG  CODE  41M-18-M 


Public  Health  Service 

InteiTnittent  Positive  Pressure 
Breathing  Therapy;  Notice  of 
Assessment 

The  Public  Health  Service  (PHS), 
through  the  Office  of  Health  Technology 
Assessment  (OHTA),  announces  that  it 
is  coordinating  an  assessment  of  what  is 
known  of  the  safety,  clinical 
effectiveness,  and  use  (indications)  of 
Intermittent  Positive  Pressure  Breathing 
(IPPB)  therapy. 

IPPB  therapy  consists  of  the  use  of  a 
pressure-limited  respirator  to  deliver  a 
gas  with  or  without  humidity  and/or  an 
aerosol  solution  at  various  intervals  to 
assist  a  patient  in  breathing.  Information 
is  sought  as  to  the  current  uses, 
advantages,  and  disadvantages  of  IPPB 
in  the  treatment  of  acute  bronchospasm 
and  chronic  obstructive  pulmonary 
disease.  Also,  we  would  like  information 
regarding  other  IPPB  uses  including  any 
as  a  therapeutic  modality  as  well  as  a 
preventive  measure  against  pulmonary 
complications  occurring  after  abdominal 
surgery. 

Specifically,  we  wish  to  determine  if 
this  treatment  method  offers  any 
advantages  over  using  a  compression 
nebulizer  or  a  metered-dose  inhaler  with 
or  without  B-agonists.  We  also  seek 
information  about  IPPB  clinical  results 
a^  compared  to  deep  breathing  exercises 
■  or  incentive  spirometry  as  well  as  a 
comparison  of  complications  with  the 
use  of  a  hand-held  nebulizer.  Finally,  are 
there  conditions  or  circumstances  under 
which  IPPB  is  not  only  a  reasonable  and 
necessary  therapy  but  is  the  preferred 
therapy? 

PHS  assessments  consist  of  a 
synthesis  of  information  obtained  from 
appropriate  organizations  in  the  private 
sector  and  from  PHS  and  other  agencies 
in  the  Federal  Government.  PHS 
assessments  are  based  on  the  most 
current  knowledge  concerning  the  safety 


and  clinical  effectiveness  of  a 
technology.  Based  on  this  assessment,  a 
PHS  recommendation  will  be  formulated 
to  assist  the  Health  Care  Financing 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy.  The 
information  being  sought  is  a  review 
and  assessment  of  past,  current,  and 
planned  research  related  to  this 
technology,  a  bibliography  of  published, 
controlled  clinical  trials  and  other  well- 
designed  clinical  studies.  Information 
related  to  the  characterization  of  the 
patient  population  most  likely  to  benefit 
from  it.  as  well  as  on  the  clinical 
acceptability  and  the  effectivenss  of  this 
technology  and  the  extent  of  use  is  also 
being  sought.  Proprietary  information  is 
not  being  sought.  Any  person  or  group 
wishing  to  provide  OHTA  with 
information  relevant  to  this  assessment 
should  do  so  in  writing  no  later  than 
September  11. 1986. 

Written  material  should  be  submitted 
to:  John  R.  Farrell,  M.D.,  Office  of  Health 
Technology  Assessment,  NCHSR  & 
HCTA,  Park  Building,  Room  3-10,  5600 
Fishers  Lane,  Rockville,  MD  20857,  (301) 
443-4990. 

Dated:  June  9, 1986. 
Enrique  D.  Carter, 

Director.  Office  of  Health  Technology 
Assessment.  National  Center  for  Health 
Services.  Research  and  Health  Care 
Technology  Assessment. 
|FR  Doc.  86-13669  Filed  6-16-86:  8:45  ani| 

BILUMa  CODE  41C«>-17-M 


Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Public  Health  Service,  HHS. 
action:  Notification  of  a  new  system  of 
records. 

SUMMARY:  In  accordance  with  the 
recjuirements  of  the  Privacy  Act,  the 
Public  Health  Service  (PHS)  is 
publishing  a  notice  of  a  new  system  of 
records,  09-30-0048,  "Intramural 
Research  Program  Records  of  In-  and 
Out-Patients  With  Various  Types  of 
Alcohol  Abuse  and  Dependence, 
Relatives  of  Patients  With  Alcoholism, 
and  Healthy  Volunteers,  HHS/ 
ADAMHA/NIAAA."  We  are  also 
proposing  routine  uses  for  this  new 
system. 

dates:  PHS  invites  interested  parties  to 
submit  comments  on  the  proposed 
routine  uses  on  or  before  July  17. 1986. 
PHS  has  sent  a  Report  of  a  New  System 
to  the  Congress  and  to  the  Office  of 
Management  and  Budget  (OMB)  on  June 
6. 1986.  The  routine  uses  will  be 
effective  30  days  after  the  date  of    • 
publication  unless  PHS  receives 


comments  which  would  result  in  a 
■contrary  determination. 
ADDRESS:  Please  submit  comments  to: 
Privacy  Act  Officer,  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration.  Room  6-102,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  (301)  443-4543. 

Comments  received  will  be  available 
for  inspection  at  this  same  address  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clinical  Director,  Laboratory  of  Clinical 
Studies,  Division  of  Intramural  Clinical 
and  Biological  Research.  National        "^ 
Institute  on  Alcohol  Abuse  and 
Alcoholism.  Building  10,  Room  3B-19, 
9000  Rockville  Pike,  Bethesda,  Maryland 
20892.  (301)496-5353. 
SUPPLEMENTARY  INFORMATION:  The 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration  (ADAMHA)  proposes  to 
establish  a  new  system  of  records:  09- 
30-0048,  "Intramural  Research  Program 
Records  of  In-  and  Out-Patients  With 
Various  Types  of  Alcohol  Abuse  and 
Dependence,  Relatives  of  Patients  With 
Alcoholispi.  and  Healthy  Volunteers, 
HHS/ ADAMHA/NIAAA."  This 
proposed  umbrella  system  of  records 
will  comprise  records  generated  in 
research  projects  conducted  by  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA)  in  fulfilling  its 
congressionally  mandated  responsibility 
for  biomedical,  behavioral, 
epidemiological,  and  social  reseach. 
This  research  will  be  performed  by 
intramural  program  staff  of  NIAAA. 

Records  collected  under  this  system 
will  be  organized  and  maintained 
according  to  the  particular  study  which 
they  support.  Records  will  not  be 
entered  into  a  general  or  comprehensive 
data  base,  nor  will  there  be  any  general 
index  identifying  all  persons  who  are 
subjects  of  records  in  the  separate 
studies  covered  by  this  system. 
However,  NIAAA  will  be  treating  the 
separate  sets  of  records  as  a  single 
system  under  the  Privacy  Act  (1) 
because  all  of  the  sets  of  records  serve 
the  same  research  purposes  and  contain 
similar  types  of  data,  (2)  in  order  to 
apply  consistent  policies  and  practices 
in  the  maintenance  of  such  records,  and 
(3)  to  make  it  easier  for  subject 
individuals  to  obtain  notification  of,  or 
access  to,  their  records. 

The  system  will  contain  Social 
Security  numbers  for  purposes  of 
medical  record  identification. 
Individuals  will  be  advised  that 
disclosure  of  their  social  security 
number  is  voluntary  and  that  no  right, 
benefit,  or  privilege  provided  by  law  will 
be  denied  in  the  event  the  individual 


decides  not  to  disclose  the  social 
security  number. 

The  records  in  this  system  will  be 
maintained  in  a  secure  manner 
compatible  with  their  content  and  use. 
Access  will  be  given  only  to  authorized 
medical  and  research  staff  whose 
official  duties  require  access  for 
research  purposes  or  to  alert  the 
subjects  to  any  findings  in  the  study  that 
might  affect  their  health.  Individually 
identifiable  records  will  be  kept  in  a 
locked,  limited  access  area. 
Computerized  records  will  be  accessible 
only  through  a  series  of  account 
numbers  and  passwords,  which  are 
changed  frequently. 

These  records  are  covered  by  Section 
527  of  the  Public  Health  Service  Act  (42 
U.S.C.  290ee-3)  and  42  CFR,  Chapter  I, 
Subchapter  A,  Part  2,  on  confidentiality 
of  alcohol  and  drug  abuse  patient 
records:  therefore,  information  from  the 
records  will  be  disclosed  only  at  the 
request  of  the  individual,  for  research 
purposes,  or  to  medical  personnel  to  the 
extent  necessary  to  meet  a  bona  fide 
emergency. 

The  first  routine  use  proposed  for  this 
system  is  compatible  with  the  stated 
purposes  of  the  system  in  planning  for, 
conducting,  managing,  and  evaluating 
biomedical,  behavioral,  epidemiological, 
and  social  research.  The  second  routine 
use.  permitting  disclosure  to  a 
congressional  office,  is  proposed  to 
allow  subject  individuals  to  obtain 
assistance  from  their  representatives  in 
Congress,  should  they  so  desire.  Such 
disclosure  would  be  made  only  pursuant 
to  a  request  of  the  individual.  The  third 
routine  use  is  proposed  to  allow 
disclosure  to  defend  the  Federal 
Government,  the  Department,  or 
employees  of  the  Department  in  the 
event  of  litigation. 

This  system  notice  is  written  in  the 
present,  rather  than  the  future  tense,  in 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  it  becomes  effective. 

DHled:  )une  6.  1986. 
John  Elsbree, 

Acting  Deputy  Assistant  Secretary-  for  Health 
Operations  and  Director.  Office  of 
Management. 

09-30-0048 

System  Name:  Intramural  Research 
Program  Records  of  In-  and  Out-Patients 
With  Various  Types  of  Alcohol  Abuse 
and  Dependence,  Relatives  of  Patients 
With  Alcoholism,  and  Healthy 
Volunteers.  HHS/ ADAMHA/NIAAA. 

Security  Classification:  None. 

System  Location:  National  Institutes 
of  Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892.  A  list  of  specific  project 


sites  is  available  from  the  System 
Manager. 

Categories  of  Individuals  Covered  by 
the  System:  In-  and  out-patients  with 
alcohol  abuse  and  dependence,  alcohol- 
induced  organic  brain  syndromes;  their 
relatives;  and  healthy  volunteers. 

Categories  of  Records  in  the  System: 
Research  data  of  wide  variety  including 
biochemical  measures, 
psychophysiological  and  psychological 
tests,  questionnaires,  clinical  and 
behavioral  observations  and  interviews, 
physical  examinations,  and 
correspondence. 

Authority  for  Maintenance  of  the 
System:  Public  Health  Service  Act.  as 
amended.  Section  301  (42  U.S.C.  241) 
and  510  (42  U.S.C.  290bb).  These 
sections  authorize  the  conduct  of 
general  health  research  and  research 
into  alcoholism  and  alcohol  abuse. 

Purpose(s):  These  records  are  used  for 
diagnosis  and  treatment  of  patients  with 
alcohol  abuse  and  dependence  and 
related  conditions:  behavioral  research 
relating  to  the  causes,  diagnoses,  and 
treatment  of  addictions:  and  basic 
research  on  behavioral  and  biological 
processes. 

Routine  Uses  of  Records  Maintained  in 
the  System.  Including  Categories  of 
Users  and  the  Purposes  of  Such  Use 

Records  in  this  system  are  covered  by 
Section  527  of  the  Public  Health  Service 
Act  (42  U.S.C.  290ee-3)  and  42  CFR, 
Chapter  I.  Subchapter  A,  Part  2,  on 
confidentiality  of  alcohol  and  drug 
abuse  patients  records.  In  accordance 
with  these  regulations,  the  records  are 
confidential  and  may  only  be  disclosed 
wth  the  written  consent  of  the  patient 
with  specific  restrictions,  and  without 
the  patients  consent  in  the  following 
instances:  (1)  To  medical  personnel  to 
the  extent  necessary  to  meet  a  bona  fide 
emergency:  (2)  to  qualified  personnel  for 
the  purpose  of  conducting  scientific 
research:  or  (3)  if  authorized  by  an 
appropriate  order  of  a  court  of 
competent  jurisdiction  granted  after 
application  showing  good  cause 
therefore,  after  certain  considerations, 
and  with  appropriate  safeguards. 
Routine  uses  of  information  in  this 
system  are  limited  to  the  following: 

1.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(a)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  litnitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (b)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
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risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring:  (c)  has  required  the  recipient  to — 
(1]  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except — (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual.  (B)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (C)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law;  (d)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  Congressional  office  at 
the  written  request  of  that  individual  in 
accordamie  with  42  CFR,  Chapter  1, 
Subchapter  A,  Part  2. 

3.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  to  a  court 
or  other  tribunal,  or  to  another  party 
before  such  tribunal,  %vhen  [a]  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  Itiereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  defendant  in 
litigation  and  HHS  determines  that  the 
use  of  such  records  by  the  Department 
of  Justice,  the  tribunal,  or  the  other  party 
is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
defense,  provided,  however,  that  in  each 
case  HHS  determines  that  such 
disclosure  is  compatible  with  the 


purpose  for  which  the  records  were 
collected. 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining  and 
Disposing  of  Records  in  the  System 

Storage:  Records  may  be  stored  in  file 
holders,  on  index  cards,  computer  tap>es 
and  disks,  microfiche,  microfilm  and 
audio  and  video  tapes.  Normally  the 
factual  data,  with  study  code  numbers, 
are  stored  on  computer  tape  or  disk, 
while  the  key  to  personal  indentifiers  is 
stored  separately,  without  factual  data, 
in  paper  files. 

Retrtevability:  During  data  collection 
stages  and  followup.  retrieval  by 
personal  identifier  (e.g.,  name  or  medical 
record  number)  is  necessary.  During  the 
data  analysis  stage,  data  are  normally 
retrieved  by  variables  of  interest  e.g.. 
age.  diagnosis,  etc. 

Safeguards:  Measures  to  prevent 
unauthorized  disclosures  are 
implemented  as  appropriate  for  the 
particular  records  maintained  in  each 
project.  EXepending  on  the  sensitivity  of 
the  project,  additional  safeguards  may 
be  added. 

1.  Authorized  Users:  Only  NIAAA 
medical  and  research  staff  have  access 
to  these  records,  as  authorized  by  the 
system  manager. 

2.  Physical  Safeguards:  Records  are 
stored  in  locked  rooms,  locked  file 
cabinets,  and/or  secured  computer 
facilities.  Personal  identifiers  and  link 
codes  are  separated  as  much  as  possible 
and  stored  in  locked  files. 

a.  Procedural  Safeguardr  Collection 
and  maintenance  of  data  are  consistent 
with  legislation  and  regulations  for  the 
protection  of  human  subjects,  informed 
consent  confidentially,  and 
confidentially  specific  to  drug  and 
alcohol  patients.  Computer  data  access 
is  limited  through  the  use  of  key  words, 
a  series  of  account  numbers,  and 
passwords  which  are  changed 
frequently  and  known  only  to 
authorized  personnel. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administrative  Manual,  and  Part  6. 
"ADP  System  Security"  in  the  HHS 
Information  Resources  Management 
Manual. 

Retention  and  Disposal  Records  are 
held  for  5  years  after  completion  of  the 
project,  retired  to  a  Federal  Records 
Center,  and  subsequently  disposed  of 
after  10  years. 

System  Monageiis)  and  Address: 
Clinical  Director.  Laboratory  of  Clinical 


Studies.  Division  of  Intramural  Clinical 
and  Biological  Research.  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism,  Building  10.  Room  3B-19, 
9000  Rockville  Pike,  Bethesda,  Maryland 
20892. 

Notification  Procedures:  To  determine 
if  a  record  exists,  wrrite  to  the  System 
Manager  at  the  address  above.  Provide 
notarized  signature  as  proof  of  identity. 
The  request  should  include  as  much  of 
the  following  information  as  possible: 
(a)  Full  name:  (b)  nature  of  illness  (if 
any);  (c)  title  of  study;  (d)  name  of 
researcher  conducting  study.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  s'ubject 
individual  of  its  contents  at  the 
representative's  discretion.  A  parent  or 
guardian  who  requests  notification  of 
child's/incompetent  person's  record 
shall  at  the  time  the  request  is  made 
designate  a  family  physician  or  other 
health  professional  (other  than  a  family 
member)  to  whom  the  record,  if  any.  will 
be  sent.  The  designee  will  receive  the 
record  in  all  cases  and  upon  review  will 
determine  whether  the  record  should  be 
made  available  to  the  parent  or 
guardian. 

Record  Access  Procedures:  Same  as 
notification  procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosures  of  their 
records,  if  any. 

Contesting  Record  Procedures: 
Contact  the  offidal  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
informaticm  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant 

Record  Source  Categories: 
Information  gathered  from  individuals 
under  study,  either  patient  or  normal 
subject,  contract  surveys,  hospital 
records,  medical  and  nursing  staff  notes, 
and  from  Privacy  Act  system  of  records 
90-25-0099.  "Clinical  Research:  Patient 
Medical  Records  HHS/NIH/CC." 

Systems  Exempted  From  Certain 
Provisions  of  the  Act:  None. 

(Doc.  86-13579  Filed  6-16-86;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[A20346-CI 

Realty  Action;  Partial  Termination  of 
Segregative  Effect,  Arizona 

By  Federal  Register  publication  of 
April  4. 1985  the  following  described 
public  land  was  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws. 

Gila  and  Salt  River  Meridian.  Arizona 

T.  19N..  R.  16E.. 
Sec.  20,  EViNEV4. 
Containing  80  acres. 

This  land  is  hereby  open  to 
application  under  the  Recreation  and 
Public  Purposes  Act.  The  land  remains 
closed  to  location  under  the  mining  laws 
but  not  to  the  mineral  leasing  laws  or 
Geothermal  Steam  Act. 

Dated:  June  4. 1986. 
Marlyn  V.  Jones. 

District  Manager. 

[FR  Doc.  86-13621  Filed  6-16-86:  8:45  amj 
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are  available  from  the  Kremmling 
Resource  Area  Office  at  303-724-3437. 

The  meeting  will  be  open  to  the 
public:  however,  anyone  interested  in 
attending  must  provide  his  own 
transportation  both  on  and  off  the  river. 
Anyone  wishing  to  attend  or  make  a 
statement,  should  notify  the  District 
Manager,  Bureau  of  Land  Management. 
455  Emerson  Street  Craig.  Colorado 
81625,  by  July  11, 1986. 

Summary  minutes  of  the  Council 
Meeting  will  be  maintained  in  the  Craig 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
during  regular  business  hours. 

Dated:  [une  10, 1986. 
Larry  P.  Bauer. 
Acting  District  Manager. 
[FR  Doc.  86-13619  Filed  6-16-86;  8:45  am) 

BIUJNO  CODE  4310-JB-ll 


Craig  District  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  advisory  council 

meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  for  public 
involvement  for  the  forthcoming  meeting 
of  the  Craig  District  Advisory  Council 
meeting. 

Date  and  time  of  meeting: 
Wednesday.  July  16. 1986.  9:30  a.m. 

Address  of  meeting:  Pumphouse 
Recreation  Site.  14  miles  southwest  of 
Kremmling.  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Pressley.  Public  Affairs,  Bureau  of 
Land  Management.  (303)  824-8261. 

In  accordance  with  Pub.  L.  94-579. 
notice  is  hereby  given  that  there  will  be 
a  meeting  of  the  Craig  District  Advisory 
Council  on  July  16. 1986. 

Advisory  Council  members  and  BLM 
staff  will  float  the  Colorado  River  to  see 
and  discuss  trespass  problems, 
alternative  scouting  sites  for  rapids,  and 
Colorado  Division  of  Wildlife  exchange 
parcels. 

The  trip  will  begin  at  9:30  a.m.  at  the 
Pumphouse,  located  approximately  14 
miles  southwest  of  Kremmling. 
Colorado.  Directions  to  the  Pumphouse 


IN-390040] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Humboldt  County,  NV 

The  Notice  of  Realty  Action  PubUshed 
October  16. 1985  (50  FR  41960)  is  hereby 
corrected  to  delete  paragraph  three  of 
the  reservations  to  the  United  States. 

The  effect  of  this  correction  is  to 
remove  the  reservation  of  the  mineral 
estate  to  the  United  States  and  correct 
the  Notice  to  read.  "The  mineral  estate 
will  not  be  reserved  to  the  United 
States." 

Dated:  June  6. 1986. 
Frank  C.  Shields. 
District  Manager. 

(FR  Doc.  86-13587  Filed  6-16-86;  8:45  am) 
BtLUNG  COOE  4310-HC-M 


IF-14838-A] 

Alaska  Native  Claims  Selection;  Bethel 
Native  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  the  decision  to  issue 
conveyance  (DIC)  to  Bethel  Native 
Corporation,  notice  of  which  was 
published  in  the  Federal  Register.  51  FR 
18846,  on  May  22. 1986.  is  modified  to 
correct  an  error  in  the  land  description. 

A  notice  of  the  modified  DIC  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Tundra 
Drums.  Copies  of  the  modified  DIC  may 
be  obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office. 
701  C  Street,  Box  13,  Anchorage.  Alaska 
99513, 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  July  17. 1986  to 
file  an  appeal  on  the  issue  in  the 
modified  DIC.  However,  parties 
receiving  service  by  certified  mail  shall   ^ 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management. 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal 
may  be  obtained.  Parties  who  do  not  file 
an  appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4.  Subpart  E 
shall  be  deemed  to  have  waived  their 

rights. 

Except  as  modified,  the  decision, 
notice  of  which  was  given  May  22. 1986. 
is  final. 
Ann  Adams, 

Section  Chief.  Branch.  ofANCSA 
Adjudication. 
|FR  Doc.  13586  Filed  6-16-86;  8:45  amj 
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[A  20346-N] 

Realty  Action;  Exchange  of  Public 
Land,  Pima  County,  AZ 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

Realty  Action:  Exchange  of  public 
lands.  Pima  County,  Arizona. 

BLM  proposes  to  exchange  public 
land  in  order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation  of  ownersnip. 

The  following  public  land  is  being 
considered  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal    , 
Land  Policy  and  Management  Act  of 
October  21, 1976,  43  U.S.C.  1716. 

Gila  and  Salt  River  Meridian,  Afizona 

T.  13  S.,  R.  12  E., 

Sec.  33.  NEV4SEV'4. 
T.  12  S..  R.  11  E., 

Sec.  25,  EV4,  EViWV4.  SWV«!NWy4. 
WMiSWy4: 

Sec.  28.NEV4NEV4. 
T.  13  S..  R.  11  E.. 

Sec.  29,  NEy4. 
T.  14  S.,  R.  11  E.. 

Sec.  4,  SE'/4SEy4. 
1. 10  S.,  R.  7  E.. 

Sec.  12.  Lots  15, 16. 17. 

Containing  1000  acres. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b),  publication  of  this 
Notice  will  segregate  the  affected  public 
lands  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws  or 
Geothermal  Steam  Act. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
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segregation;  or  the  expiration  of  tiMo 
years  from  the  date  of  publication, 
wbtchevcr  ocxun  Rnt 
For  a  period  of  fortjr-five  (45)  dajrs, 

interested  parties  may  submit  comments 
to  the  EKstrict  Nfanager.  Phoneix  Ehslrict 
Office,  2015  West  Deer  Valley  Road, 
Phoenrx,  Arizona  85027. 

Dated:  luae  &  19a& 
Mathfm  V.  Jone*. 

District  Manof^r. 

|FR  Doc  86^13623  Fi)ed  6-16-88:  8:45  am] 
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National  Park  Services 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  June  7. 
1986.  Pursuant  to  §  60.13  of  36  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  Im 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service.  US.  Department  of  the  interior. 
Waalungton.  DC  20243.  Written 
comments  should  be  submitted  by  July 
2,1986. 
CaroiaSkalt, 
Chief  of  Registration,  Not  ionol  Register. 

COLORADO 

El  Paso  County 

Colorado  Springs.  Colorado  Spriega  Pine  Arts 
Center.  30  W  Dale  St. 

FLORIDA 

Citrus  County 

Crystal  River  vicinity,  Muf/et  Key,  4.5  km  S  of 
Crystal  River  moutli 

Nassau  County 

Femandina  Beach,  Palmer,  John  Denham 
House.  1305  Atlantic  Ave. 

Pinellas  County 

St.  I^ersiMrg.  Boone  Home.  601  Fifth  Ave.  N 

Saravota  Coonty 

Miakka  vicinity.  Miakka  School  House, 
Miakka  and  Wilson  Rds. 

LOUISIANA  "^ 

Rapids  Parisfa 

Alexandria,  Veterans  Administration 
Medical  Center,  US  165  and  71 

MAINE 

Somerset  County 

Hinckicy.  Hinckley  Good  Will  Home  Historic 
District.  US  201 


MASSACHUSETTS 
Essex  CBMoTy 

Beverly,  Hose  Hoose  *Z  30  RsntonI  Sf. 

Hampshire  County 

ANibenl.  East  ViUoge  Historic  District,  Main. 
N  East,  and  S  East  Sta. 

Middlesex  CeuHty 

Cambridge,  Craigie  Arms  (Cambridge  MRA). 

2—6  UnfversTty  Rd.,  122  Mt  Auburn  St. 

and  6  Bennett  St. 
Lowell.  Browtt — Maynofd  Hoase,  84  Tenth  St. 

MTNKESOTA 

Douglas  riiiity 

Osakis,  Osakis  Miflmg  Company.  Lake  Sf. 
and  Central  Ave. 

Steele  County 

Medford  vicinity,  Clinton  Falls  Mill  and  Dam, 

OffCty.  Hwy.» 
Owatonna,  Adair.  Or  John  H.,  House,  322  E. 

Vine  St. 
Owatonna,  Kaplan  Apartments.  5  W  Rose  St. 

PENNSYLVANIA 

PhOarfefpiM  Cocnty 

Philadelphia.  Equitable  Trust  Building  1405 

Locust  St. 
|FR  Doc.  86-13650  Filed  S-IB-Bft  •:45  am) 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  Na  308321 

The  AtcNson,  Topefca  and  Santa  Fe 
Railroad  Co.;  Tracfcaga  Rights; 
Ohtahoma.  Kansas  and  Texas  Railroad 
Co.;  Exemption 

The  Atchison.  Topeka  and  Santa  Fe 
Railroad  Company  (Santa  Fe)  has 
agreed  to  grant  overhead  trackage  rights 
to  the  Oklahoma.  Kansas  and  Texas 
Railroad  Company  (OK&T)  betv^een 
Abilene  (Santa  Fe  Nfilepost  58  +  3177) 
and  Lost  Springs  (Santa  Fe  Milepost 
25.5),  KS. 

OKAT  has  agreed  to  grant  overhead 
trackage  rights  to  Santa  Fe  between  Lost 
Springs  (OKftT  Milepost  178.5)  and 
Wichita  (OKftT  Milepost  243.7).  KS. 

The  trackage  rights  agreement  will  be 
effective  on  Jane  9. 1986.  The  trackage 
rights  themselves  will  be  effected  upon 
construction  of  a  connection  between 
OK»T  and  Santa  Fe  at  Lost  Springs 
following  approval  or  exemption  by  the 
Commission. 

This  notice  is  filed  under  49  CFR 
liaMdK?)-  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 


the  trackage  rrghti  will  be  |Bi>tected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rtghi»—BAI.  354 1.CC 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.  Inc. — Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Dated:  fme  S,  1986 

By  the  Commission.  Jane  F.  Mackafl, 
Director.  Office  of  Proce««&a^ 
Noret*  B.  McCee. 
Acting  Secretory. 

(FR  Doc.  86-13597  FfW  6-16-66;  8:45  amj 
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[No.  MC-F- 163721 

Burlington  Northern,  Inc.;  Control 
Exemption;  Monlrcm  Co.,  Inc. 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  Pursuant  to  49  U.S.C. 
11343(e).  the  Commission  exempted 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343,  etseq.,  the  acquisition 
of  control  by  Burlington  Northern.  Inc.. 
and  Burlington  Northern  Motor  Carriers, 
Inc..  of  Monken  Company,  Inc.,  by  a 
decision  served  February  13, 1986. 
Inadvertently,  notice  of  that  action  was 
not  published  in  the  Federal  Register 
concurrently  with  service  of  the  decision 
in  accordance  with  adopted  procedure. 
Proper  notice  is  now^  being  given. 

DATE:  Petitions  for  reconsideration  and 
revocation  may  be  filed,  by  July  7, 19861, 
by  persons  who  have  not  previously 
filed  such  petitions. 

FOR  FURTHER  nVFORMATTON  CONTACT: 

Donald  J.  Shaw.  jr.  [202)  275-7245. 

SUPPLEMENTARY  MFORMATION: 

Additional  inforR>ation  is  contained  in 
the  Coromiaaion's  decision.  To  purchase 
a  copy  of  the  full  decision,  wrrite  to:  T.Sw 
InfoSystems.  Room  2229.  Interstate 
Commerce  CfHnmiss ion  Building, 
Washington.  DC  20423,  or  call  289-4357 
(D.C.  Metropohtan  area)  or  loll  free  (800) 
424-5403. 

Decided:  M»y  27. 1966. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chahinan  Simmons,  Commissioners 
Sterreft,  Andre,  and  LamboFey.  Vice 
Chairman  Simmons  and  Commissroner 
Lamboley  concurred  in  part  and  (hssented  in 
part  wilk  seperste  expressions. 
Norata  R.  McGee, 
Acting  Secretary. 
[FR  Doc.  86-13596  Filed  ft-16-66L  8:45  amj 
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INo.  MC-F-16452) 

Burlington  Northern,  Inc.;  Control 
Exemption;  Monroe  Trucking,  Inc. 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  Exemption. 

summary:  Pursuant  to  49  U.S.C. 
11343(e).  the  Commission  exempted 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343,  et  seq..  the  acquisition 
of  control  by  Burlington  Northern,  Inc.. 
and  Burlington  Northern  Motor  Carriers. 
Inc.  of  Monroe  Trucking.  Inc..  by  a 
decision  served  February  13. 1986. 
Inadvertently,  notice  of  that  action  was 
not  published  in  the  Federal  Register 
concurrently  with  service  of  the  decision 
in  accordance  with  adopted  procedure. 
Proper  notice  is  now  being  given. 
date:  Petitions  for  reconsideration  and 
revocation  may  be  filed,  by  July  7, 1986. 
by  persons  who  have  not  previously 
filed  such  petitions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Shaw,  Jr.,  (202)  275-7245. 
SUPPIEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to:  T.S. 
InfoSystems.  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  or  call  289^357 
(D.C  Metropolitan  area)  or  toll  free  (800) 
424-5403. 

Decided:  May  27, 1966. 

By  the  Commission.  Chairman  Gradisun. 
Vice  Chairman  Simmons,  Commissioners 
Sterrett.  Andre,  and  Lamboley.  Vice 
Chairman  Simmons  and  Commissioner 
I.amboley  concurred  in  part  and  dis.scnted  in 
part  with  separate  expressions. 
Noreta  R.  McGee. 
Ailing  Secretary. 
|FR  Doc.  86-13596  Filed  6-16-86:  8:45  am| 
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a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Dihydrocodeme  (9120).. 
Hydrocodonc  (9193) 


Sciwd- 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Street,  NW..  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  July  17. 1986. 

Dated:  June  6, 1986. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

.Administration. 

|FR  Doc.  86-13654  Filed  6-16-86;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application  of 
FIrst'State  Chemical  Co.,  Inc., 

Pursuant  to  S  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  April  30, 1986, 
McNeilab  Inc.,  DBA  First  State  Chemical 
Co..  Inc.,  803  East  Fourth  Street. 
Wilmington,  Delaware  19801,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 


DEPARTMENT  OF  LABOR 

Steering  Subcommittee  of  the  Labor 
Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting    ' 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy- 
Date,  time  and  place:  July  8. 1986.  9:30 
a.m..  Rm.  S4215  A&B  Frances  Perkins, 
Department  of  Labor  Building,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

Purpose:  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States. 
This  meeting  will  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  The 
Committee  will  hear  and  discuss 
sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and 
trade  policy. 

For  further  information,  contact: 
Femand  Ijivallee.  Executive  Secretary. 


Labor  Advisory  Committee.  Phone:  (202) 
523-6565. 

Signed  at  Washington,  DC,  this  12th  day  of 
June. 
Christopher  G.  Hankin. 

Associate  Deputy  Under  Secretary  for  Trade. 
Bureau  of  International  Affairs. 
\m  Doc.  86-13677  Filed  6-16-86:  645  am| 
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Employment  and  Training 

Aoministration 

Axem  Resources,  Inc.,  et  al.; 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the    • 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  (June  27, 1986.). 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  27, 1986. 

The  petitions  filed  in  this  case  are 
iivailuble  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington, 
DC  20213. 

Signed  at  Washington.  DC.  this  0th  day  of 
June  1986. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
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PeMonar  (Uraon/workare  o*  former  workers  ol:) 


Anm  nesourcas.  Inc.  (worti«rs( « — 

Owttkm.  BWg  No  1.  No  2.  No  3.  No.  4  (wkn) 

GSEIadnc  Motors  inc  (workera) _ -. 

Ger<eral  Foods  Mig  Corp .  Adantic  GeIMn  Ov  (Ca) 

Hecia  Mming  Co..  Lucky  Fnday  Mme.  Con  SI  Un«l«  Hecta 
Shop  (USWA). 

Manhanan-Miami  Corp  (ACTWU) 

Nobte  Dmiiog  Corp..  Rocky  Moorwam  Oi*.  (workers)  

Royal  China  Ca  (GPPAW) —.. 

Stippi/O)  Aero  HoudaBe.  Inc.  (workarsl. 

Totco  l«M)rkaf*) 


Toico  (workers).. 


Wyo-Ben,  mc  (company) 

OiampMxi  International  Corp  (Co.).. 
Oowell  ScWumtwrger  (workers) 


Gewtiart  industnes  Inc.  F«W  Operation  (worker^ „ 

Cjoartian  industnes  (workers) - 

General  Motors  (UAW) _ - 

Great  Nortnem  Paper  Co  (Pturrtang  A  Pip*  ROkig  Ind.).. 

Jumpmg  Jack  Shoes  Factory  No  1  (wkrs) 

Spartwi  Omfcnq  i  \^orkover  (wkrs) - 

Sunshine  Minng  C^  (UAW) 


Unted  Metal  Fabncalors,  Inc  (mdapendem  sheet  Metal 
Works). 

V*ing  Mud  Co .  mc  (workers) — ■■ 

WiNaUxi  Tank  Rental  Inc  (workers)- ; 

AP  Parts  Co.,  To«0  M«g  Oiv.  (UAW) - 


Abeio  Sportswear  (workers) - 

Cw*)!  6*ae*  Corp.  (Iron  wkrs) - 

Dual  Onlkng  Co  Odessa  Oiv.  oMoa  (woitian).. 

Kaychesier.  Inc.  (ILGWU) 

Newton  Garment  Co  (ILGWU) 

RoO  Roy.  mc.  (workers) _ ... 

Ronco  Mtg  Co ,  Inc.  (ILGWU) 

SKxa  Toots,  mc  (lAMAW). 


WssOMfna  OnMng  mc  Kg  Na  63  (wkrs).. 
Swidy  LM  Mig  (ACTWU) 


Oanver.  Co 

York,  PA 

Raona.  Wl ...._ 

Hotywood.  CA 

10 


Hiatoalv  FL.... 

Tulsa.  OK 

Sabnng.  OH.. 
Afcfort,  NY 

um.  WY 

WiMston  NO  . 


GroytxiU.  WY 

Craedmoor.  NC... 

WiHislon.  NO 

GMene.  WY 

W  WiJIislon.  NO.. 

Linden.  NJ 

Milknocket.  ME.-. 
Monett.  MO 

Kaltogg.  lO 

Johnstown,  PA .... 


Littleton.  C>> 

WiMston.  NO — 
Tdeda  OH 


PA 

OIMianiaaiir.OK.. 

Odaasa.  TX 

Port  Chester,  NY 

Newton,  NJ „ 

Yo*.  AL 

Ronco.  PA 

Sioux  Qty.lA 

Derwer.  CO - 

Merwmonie.  Wl 


rsoeived 


S/30/86 
5/27/86 
5/29/86 
5/30/86 
S/22/86 

5/27.'86 
5/14/86 
5>27.'86 
5/30/86 
5/13/66 

S/14/M 

5/29/86 
5/27/86 
5/27/86 
5/27/86 
5/28/86 
5/28/86 
5/20/86 
5/27/86 
5/26/86 
5/27/86 
5/27/86 

5/27/86 
5/26/86 
S/X/86 

5/8/86 
5/27/86 

5/5/86 
5/30/86 
5/30/86 
5/16/86 
5/14/86 
5/30/86 
5/28/86 

5/5/86 


Data  Of 


5/26/86 
5/19/86 
5/20/86 
5'27/86 
5/19/86 

5/20/86 

5/5/86 

5/20/86 

5/22/86 

5/5/86 

6/7/86 

S/19/86 
5/21/86 
5/13/86 
5/29/86 
5/19/86 
5/23/86 
5/15/86 
5/22/86 
5/16/86 
5/20/86 
5 '19/86 

5/10/86 
5/20/86 
5/26/86 

5/5/86 
5/21/86 
5/30/86 
5/28/86 
5/27/86 

5/8/86 

5/7/86 
6/27/66 
5/20/86 

5/1/86 


Petition  Na 


TA-W-17,502 
TA-W- 17.503 
TA-W-1 7,504 
TA-W-1 7.506 
T/k-¥y-1 7,506 

TA-W-17.507 
TA-W-1 7.506 
TA-W-1 7,509 
TA-W-17.510 
TA-W-17,511 

TA-W-17,512 


TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
T/S-W- 
TA-W- 


17.513 
17,514 
17.515 
17.516 
17.517 
17.518 
17.519 
17,520 
17.521 
17,522 
17,523 


T/k-W-1 7,524 
T/k-W- 17,525 
TA-W-1 7.526 


TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W 
TA-W- 
TA-W- 
TA-W 
TA-W 
TA-W- 


17,527 
17.528 
17,529 
17,530 
17.531 
17.532 
17.533 
17,534 
17.536 
-17.536 


Articles  proAx^ 


Onus  and  sell  cnjde  oil. 

Ackve  bodywav.  laoiards.  tights,  covenips. 

Fractional  horse  power  electric  motors. 

CItfus  pecan. 

Silver,  leadline. 

Hats 

OHdnltng 

Dmnerware  and  other  tablewere  items 

Computerized  numerical  controls  aiK)  punch  presaes. 

Pressure  gauges,  weight  mdcalor.  mud  monitonng  equip- 
ment. 

Pressure  gauges,  weight  indicator,  mud  moratonng  equip- 
fflent. 

Mirwig  and  mMing  benlorate  lor  oil  dnMng. 

Dimension  kjmber 

Suppked  matenals  and  services  to  oil  wens 

Loggir<g  service  to  on  wen  drMr^ 

Wire-tine  oil  well  services 

Odsmobies' CadHlacs 

Directory  paper 

Chiidrens  stx>es 

Otmng  oil  and  gas 

S»»er  mine 

Hospital  aqu«imeni  and  suppkes 

Sivch.  bentonile  bante.  salt  etc  lor  oil  dnMng. 

Servicing  ol  oil  ngs. 

Original  equ*menl — exheust  systems  lor  GM,  Ford.  AMC. 

etc 
Lad«s  sixvtswear 
Fabricating  iron  steel 
Gas.  oil  well  drtllmg  arx)  axploratiotv 
Ladies  <Msses 

Cotton  potyester  blousas.  slacks  and  skirts  . 
ChMren  5  wear 
Ladies  ctothinfl 
Air  power  and  electric  tools. 
OriMng  oil  and  gas 
Mens  outenvear 


[FR  Doc.  86-13678  Filed  6-16-86:8:45  amj 
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(TA-W-13, 616,13,676  and  13,696] 

Duval  Corp.-  Mineral  Park  Property, 
Kingman,  AZ;  Sierrita  Property, 
Sauharita,  AZ;  Esperanza  Property, 
Tucson,  AZ;  a  Further  Determination 

on  Remand 

Pursuant  to  the  U.S.  Court  of 
International  Trade  remand,  dated 
March  12. 1986,  in  United  Steelworkers 
of  America  and  Its  Locals  68. 196  and 
7508  V.  Secretary  of  Labor.  (USCIT  No. 
83-7-00944)  concerning  the  denial  of 
certification  for  workers  at  the  instant 
Arizona  properties  of  Duval 
Corporation,  the  Department  makes  the 
following  further  determination  on 
remand. 

The  Court  held  that  the  record  did  not 
support  the  Department's  consideration 
of  third  quarter  1982  import  statistics  in 
light  of  the  fact  that  the  affected 
workers  had  been  separated  prior  to 
that  time  and  the  Department's  analysis 
of  the  "increases  of  imports"  issue  was 
unduly  restrictive  since  the  statute 
contemplates  that  imports  of  copper  at 
earlier  stages  of  production  can  also  be 
directly  competitive  with  refined  copper 


and  thus  must  also  be  evaluated  to 
determine  whether  increased  imports 
contributed  importantly  to  the  workers' 
separation. 

Pursuant  to  the  court's  instructions, 
the  Department  has  reexamined  ail 
issues  related  to  the  subject  workers' 
eligibility  for  assistance  and  has 
reached  the  following  determinations 
relevant  to  these  petitions. 

Duval  is  an  integrated  producer  of 
refined  copper  and  as  such  the  product 
of  Duval  is  refined  copper. 

The  Department  use  of  1981  as  the 
comparison  year  and  1980  as  the  base 
year  is  appropriate  given  the  massive 
1981  layoffs  at  Duval.  Employment  at 
Duval  actually  increased  through  the 
first  three  quarters  of  1982  over  the 
employment  level  at  the  end  of  1981.  The 
Department's  use  of  import  statistics  for 
the  first  three  quarters  of  1982  is  also 
appropriate  and  follows  from  the 
analysis  of  Duval's  employment  figures 
for  1982.  The  Department's  practice  is  to 
use  the  most  recent  data  available. 

There  occurred  neither  an  absolute 
nor  a  relative  increase  in  imports  of 
refined  copper  in  the  relevant  time 
period.  The  "increases  of  imports" 
requirement  of  the  statute,  therefore, 
could  not  be  satisfied  unless  copper  at 
earlier  stages  of  production  can  be 
considered  to  be  products  "directly 


competitive  with"  refined  copper  and 
that  such  imports  at  earlier  stages  of 
production  increased. 

However,  imports  of  copper  ore  and 
concentrate  and  blister  copper 
decreased  both  absolutely  and  relative 
to  domestic  production  in  1981 
compared  to  1980.  Although  imports  of 
copper  ore  and  concentrate  and  blister 
copper  increased  during  the  first  three 
quarters  of  1982  compared  to  the  same 
period  in  1981,  the  contributed 
importantly  test  was  not  met.  Copper  at 
earlier  stages  of  production  is  consumed 
in  the  production  of  refined  copper.  The 
economic  impact  of  increased  imports  of 
such  products  on  refined  copper 
production  is  a  function  of  the  extent  to 
which  such  imports  are  converted  to 
refined  copper  for  sale.  But  in  the  first 
three  quarters  of  1982  compared  to  the 
same  period  in  1981,  refined  copper 
production  and  consumption  declined 
notwithstanding  increased  imports  of 
copper  concentrate  and  blister  copper. 
Further.  Duval  did  not  substitute  copper 
concentrate  imports  for  their  own 
production.  Lastly,  the  consumer  survey 
results  which  represented  a  significant 
sample  of  Duval's  customers  show  that 
there  were  no  important  shifts  to 
imports  of  refined  copper. 


iO^Ji- 


VA  vqoj  T2; 


trT 
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Conclusion 

After  reconsideration,  I  reaffirm  the 
original  denial  of  eligibility  to  apply  for 
adjustment  assistance  to  workers  at 
Duval  Corporation,  Mineral  Park 
Property,  Kingman.  Arizona,  Sierrita 
Property.  Sahuarita,  Arizona  and 
Esperanza  Property,  Tucson,  Arizona. 

Signed  at  Washington.  DC.  this  9th  day  of 
June  1986. 

Robert  O.  Deslongchamps, 
Director.  Office  of  Legislation  and  Actuarial 
Sen'ice.  UIS. 
|KR  Doc.  86-13679  Filed  6-16-86;  8:45  am) 

BILLING  COOC  4SIO-30-«l 


I  TA-W- 17.  2651 

U.S.  Steel  Mining  Company,  Inc. 
Somerset  IMine,  Paonia,  CO; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  17, 1986  in  response 
to  a  worker  petition  which  was  filed  by 
the  United  Mine  Workers  of  America  on 
behalf  of  workers  producing 
metallurgical  coal  at  the  Somerset  Mine 
of  U.S.  Steel  Mining  Company, 
Incorporated.  Paonia.  Colorado. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-17, 179).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  E)C.  this  6lh  day  of 
June  1986. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment  • 
Assistance. 
|FR  Doc.  86-13681  Filed  8-16-68;  8:45  am) 

BtLUNQ  COOE  4S10-3IMI 


Determinations  Regarding  Eligibility 
To  Apply  for  Worlcer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  June 
2, 1986— June  6, 1986. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 


subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-16,688;  Honeywell.  Inc..  Fl 
Washington.  PA 

TA-W-16,420:  K.P.  Industries. 

Innneaspolis.  MN 
TA-W-17.079:  Red  Ash  Sales  Co.  Inc.. 

laeger.  WV 
In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 
TA-W-17.091:  United  Steelworkers  of 

America,  Local  No.  1397. 

Homestead.  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA^  W-17.062:  Mobil  Oil  Corp..  Crown 

Point.  NM 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-  W-16. 770:  Ambassador  Laces 

Embroidery.  Fairview,  NJ 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-16.771:  Ambassador  Laces 

Embroidery  Co..  Inc..  Union  City.  NJ 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-16.78Z-  Artiste  Laces. 

Guttcnberg.  NJ 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-Je.799:  Celway  Corp..  Union  Citv 

NJ 


The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-16,80e;  D.F.S.  Embroadery  Corp.. 
Guttenberg.  NJ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  dtu-ing  the 
relevant  period  as  required  for 
certification. 

TA-W-J6,81S;  Doms  Embroidery. 
Fairview.  NJ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-16.854:  Huber  Embroidery 
Works.  Fairview,  NJ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-16.878;  K.R.  Embroidery  West 
New  York.  NJ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-1 6,936;  Stucki  Embroidery  Corp.. 
West  New  York,  NJ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-16.947:  Union  City  Embroidery 
Co.,  Inc.,  North  Bergen.  NJ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinatioos 

TA-W-16.708;  Zenith  Electronics.  Inc. 
Springfield.  MO 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
October  1, 1985. 

TA-W-17.070:  ExCell-O  Mfg  System 
Co..  Rockford.  IL 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  19, 1985. 

TA-W-17.096;  Goodyear  Tire  &  Rubber 
Co..  Chemical  Dept  ^245.  Akron. 
OH 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
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November  1, 1985  and  before  March  3, 
1986. 

TA-W-17,065;  Abex  Corp..  AMSCO 
Div..  New  Castle.  DE 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
July  1. 1985. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  June  2, 1986- 
June  6, 1986.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street.  NW.. 
Washington.  DC  20213.  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  |une  la  1988. 
|FR  Doc.  86-13680  Filed  6-16-86;  8:45  am] 

HUJNQCOOE  4510-30-M 


Mine  Safety  and  Health  Administration 
I  Docket  No.  M-«6-70-C 

Old  Ben  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Old  Ben  Coal  Company.  P.O.  Box  500. 
455  Race  Track  Road,  Meadow  Lands, 
Pennsylvania  15347  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1002  (location  of  trolley  wires,  trolley 
feeder  wires,  high-voltage  cables,  and 
transformers)  to  its  No.  28  Mine  (l.D.  No. 
11-00590)  located  in  Franklin  County. 
Illinois.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows"^: 

1.  The  petition  concerns  the 
requirement  that  trolley  wires  and 
trolley  feeder  wires,  high-voltage  cables, 
and  transformers  not  be  located  in  by 
the  last  open  crosscut  and  be  kept  at 
least  150  feet  from  pillar  workings. 

2.  Petitioner  is  planning  to  install  a 
longwall  mining  unit  in  the  No.  26  Mine 
and  in  order  to  safely  and  efficiently 
mine  the  longwall  panels,  which  have  up 
to  1000  feet  of  face,  the  electrical  and 
mechanical  equipment  needed  must 
have  adequate  horsepower. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  2400  A.C.  high  voltage 
cables  to  supply  power  to  longwall 
mining  equipment  in  by  the  last  open 
crosscut  and  within  150  foet  of  gob 

areas. 

4.  In  support  of  this  request,  petitioner 

states  that: 

(a)  The  cable  used  will  be  shielded 
end  each  power  conductor  will  be 
surrounded  by  a  grounded  metal  shield 
with  a  cover  that  is  protected  by  a 
ground  fault  monitoring  system; 


(b)  The  cables  will  enter  the 
permissible  equipment  through 
approved  stuping  box  lead  entrances  or 
approved  couplers  and  will  be  designed 
and  constructed  to  withstand  conditions 
found  in  underground  mining;  and 

(c)  A  methane  monitoring  system  will 
be  built  into  the  system  which  will  cause 
all  cable  to  be  de-energized  when 
methane  is  found  in  excess  of  2%  at  the 
longwall  face. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard.  Ariington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
17, 1986.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  June  4, 1986. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

|FR  Doc.  86-13682  Filed  6-16-86;  a-45  amj 
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I  Docket  No.  M-6«-72-^] 

Rock  Bull  Mining,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Rock  Bull  Mining.  Inc..  Route  2  Box 
87X.  Albright,  West  Virginia  26519  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.503  (permissible  electric 
face  equipment;  maintenance)  to  its  No. 
1  Mine  (I.D.  No.  46-05964)  located  in 
Preston  County.  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery  plugs 
to  machine-mounted  battery  receptables 
on  permissible,  mobile  battery-powered 

machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  spring-loaded  locking 
device  in  lieu  of  padlocks.  The  spring- 
loaded  device  will  be  designed,  installed 
and  used  to  prevent  the  threaded  rings 
that  secure  the  battery  plugs  to  the 
battery  receptacles  from  unintentionally 
lessening  and  will  be  attached  to 
prevent  accidental  loss.  In  addition,  the 
fabricated  metal  brackets  will  be 


securely  attached  to  the  battery 
receptables  to  prevent  accidential  loss 
of  the  brackets. 

3.  Petitioner  states  that  the  spring- 
loaded  metal  locking  devices  will  be 
easier  to  maintain  than  padlocks 
because  there  are  no  keys  to  be  lost  and 
dirt  cannot  get  Into  the  workings  as  with 
a  padlock. 

4.  Operators  of  permissible,  mobile, 
battery-powered  machines  affected  by 
this  modification  will  be  trained  in  the 
proper  use  of  the  locking  device,  the 
hazards  of  breaking  battery-plug 
connections  under  load,  and  the  hazards 
of  breaking  battery-plug  connections  in 
areas  of  the  mine  where  electric  * 
equipment  is  required  to  be  permissible. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Ariington.  Virgina  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
17. 1986.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated  June  4. 1966. 
Patricia  W.  Silvey. 

Director.  Regulations  and  Variances. 
(FR  Doc.  86-13683  Filed  6-16-86;  8:45  am) 
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(Docket  No.  M-86-74-CI 

U.S.  Steel  Mining  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

U.S.  Steel  Mining  Co..  Inc..  600  Grant 
Street,  Pittsburgh,  Pennsylvania  15230 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.506  (electric 
face  equipment;  requirements  for 
permissibility)  to  its  Cumberiand  Mine 
(l.D.  No.  36-05018)  located  in  Greene 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  use  of  a 
locked  padlock  to  secure  battery 
receptacles  on  permissible,  battery- 
powered  machines. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  metal  retainer  device 
in  lieu  of  padlocks.  The  device  will  be 
secured  by  a  hand-operated,  spring- 
loaded  pin  which  will  be  attached  to  the 


retainer  device.  This  will  also  eliminate 
the  possibility  of  keys  being  lost. 
3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
17. 1986.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  )une  4. 1986. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  86-13684  Filed  6-16-86:  8:45  amj 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meetings 

AGENCr  National  Endowment  for  the 
Humanities,  NFAH. 

ACTION:  Notice  of  Meetings. 

SUMMARY:  Pursuant  to  the  provisions 
of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  as  amended), 
notice  is  hereby  given  that  the 
following  meetings  of  the  Humanities 
panel  will  be  held  at  the  Old  Post 
Office.  1100  Pennsylvania  Avenue 
NW.,  Washington,  DC  20506: 

1.  DATE:  July  2-3. 1986 
TIME:  9:00  a.m.  to  5:00  p.m. 
ROOM:  430 

PROGRAM:  This  meeting  will  review 
Challenge  Grants  applications  from 
four-year  Colleges,  submitted  to  the 
Office  of  Challenge  Grants,  for 
projects  beginning  after  December 
1.1986. 

2.  DATE:  July  14. 1986 
TIME:  8:00  a.m.  to  5:00  p.m. 
ROOM:  415 

PROGRAM:  This  meeting  will  review 
applications  submitted  for  the 
Humanities  Projects  in  Museums 
and  Historical  Organizations 
program,  submitted  to  the  Division 
of  General  Programs,  for  projects 
beginning  after  January  1, 1987. 

3.  DATE:  July  17-18, 1986 
TIME:  8:00  a.m.  to  5:00  p.m. 
ROOM:  415 

PROGRAM:  This  meeting  will  review 
applications  submitted  for  the 
Humanities  Projects  in  Museums 
and  Historical  Organizations 
program,  submitted  to  the  Division 


of  General  Programs,  for  projects 
beginning  after  January  1, 1987. 

4.  DATE:  July  10-11, 1986 
TIME:  9:00  a.m.  to  5:00  p.m. 
ROOM:  430 

PROGRAM:  This  meeting  will  review 
Challenge  Grants  applications  from 
Medium  Sized  Museums,  submitted 
to  the  Office  of  Challenge  Grants, 
for  projects  beginning  after 
December  1. 1986. 

5.  DATE:  July  17-18. 1986 
TIME:  8:30  a.m.  to  5:00  p.m. 
ROOM:  M-14 

PROGRAM;  This  meeting  will  review 
applications  submitted  for  the 
"Humanities  Instruction  in 
Elementary  and  Secondary 
Schools"  programs,  submitted  to  the 
Division  of  Education,  for  projects 
beginning  after  November  1, 1986. 

6.  DATE:  July  21-22. 1986 
TIME:  9:00  a.m.  to  5:00  p.m. 
ROOM:  415 

PROGRAM:  This  meeting  will  review 
applications  submitted  for  the 
Youth  Projects  Program,  submitted 
to  the  Division  of  General  Programs, 
for  projects  beginning  after  January 
1. 1987. 

7.  DATE:  July  24-25, 1986 
TIME:  8:00  a.m.  to  5:00  p.m. 
ROOM:  415 

PROGRAM:  This  meeting  will  review 
applications  submitted  for  the 
Hiunanities  Projects  in  Museums 
and  Historical  Organizations 
Program,  submitted  to  the  Division 
of  General  Programs,  for  projects 
beginning  after  January  1. 1987. 
The  proposed  meetings  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meetings  will  consider 
information  that  is  likely  to  disclose;  (1) 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  pri^flleged  or  confidential;  (2) 
information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy;  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  implementation  of 
proposed  agency  action;  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
January  15. 1978, 1  have  determined  that 
these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4),  (6) 


and  (9)(B)  of  section  552b  of  Title  5. 
United  States  Code. 

For  further  information  about  these 
meetings  can  be  obtained  from  Mr. 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the 
Humanities.  Washington.  DC  20506.  or 
call  (202)  786-0322. 
Stephen ).  McCleary. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  86-13657  Filed  6-16-88:  8:45  am] 

WLUNG  CODE  7S3e-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-251] 

fHorida  Power  and  Light  Co.;  (Turkey 
Point  Plant,  Unit  No.  4);  Exemption 


Florida  Power  and  Light  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-41  which 
authorizes  the  operation  of  the  Turkey 
Point  Plant.  Unit  No.  4  (the  facility)  at 
steady-state  power  level  not  in  excess  of 
2200  megawatts  thermal.  The  facility  is  a 
pressurized  water  reactor  (PWR)  located 
at  the  licensee's  site  in  Dade  County. 
Florida. 

II 

On  November  19. 1980,  the 
Commission  published  a  revised  Section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  S  50.48  and 
Appendix  R  became  effective  on 
February  17, 1981.  Section  50.48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R. 

The  licensee  received  the  alternate 
shutdown  safety  evaluation  in  April 
1984.  The  first  refueling  commencing  180 
days  after  the  approval  was  the  cycle  10 
refueling  outage. 

By  letters  dated  October  11, 1985  and 
April  4, 1986,  the  licensee  requested 
scheduler  extensions  for  the  completion 
of  the  following  fire  protection  items  for 
Unit  4  and  common  areas. 

1.  Cable  reroute. 

2.  Penetration  seals. 

3.  Raceway  (conduit  protection)  by 
fire  rate  barriers. 

4.  Alternate  Shutdown  System 
including  common  procedures  and  areas 
(control  room,  cable  spreading  room  and 
the  Auxiliary  Building  northsouth 
breezeway). 
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III 

Reasonable  interim  compensatory 
measures  for  fire  protection  and  post- 
fire  safe  shutdown  capability  must  be 
provided  in  order  to  grant  schedular 
exemptions  from  the  implementation 
schedules  defined  in  10  CFR  50.48. 

The  licensee  will  implement 
compensatory  measures  prior  to  startup 
from  the  current  refueling  outage  as 
detailed  in  the  schedular  exemption 
requests  dated  October  11. 1985  and 
April  4. 1986.  which  include  roving  fire 
watches  until  completion  of  the  fire 
protection  work  identified  in  the 
exemption.  The  roving  watch  enters 
each  area  where  compensatory 
measures  are  required  every  20  minutes. 

All  procedures  and  training  required 
for  the  fire  watches  for  each  area 
identified  in  the  exemption  have  been 
completed.  The  fire  watches  will 
identify  any  indication  of  fire,  smoke  or 
burning  odor  and  will  immediately 
notify  the  control  room;  in  addition,  the 
watches  have  been  trained  in  the  use  of 
portable  fire  extinguishers. 

If  a  fire  should  occur  within  any  fire 
area  monitored  by  the  roving  fire  watch 
patrols,  there  is.reasonable  assurance 
that  the  fire  will  be  detected  in  its 
incipient  stage  before  significant  flame 
propagation  or  temperature  rise  occurs. 
Upon  discovery  of  a  fire,  the  control 
room  will  be  immediately  notified  and  a 
fire  brigade  response  initiated.  The  fire 
patrols  and  watches  will  be  capable  of 
controlling  or  suppressing  the  fire  to 
minimize  damage  pending  arrival  of  the 
fire  brigade. 

The  projected  status  for  completion  of 
Appendix  R  fire  protection  work  for  Unit 
4  and  common  areas  as  of  April  1. 1986 
is  as  follows: 

1.  Cable  rerouting:  June  1986. 

2.  Penetration  seals:  June  1986. 

3.  Raceway  (conduit  protection): 
September  1986. 

4.  Alternate  shutdown  (including 
common  procedures  and  areas):  prior  to 
startup  for  Cycle  12. 

All  other  Appendix  R  related  items 
will  be  completed  for  Unit  4  prior  to  the 
startup  from  the  current  refueling 
outage. 

The  above  schedule  represents  a  best 
effort  under  the  circumstances  by  the 
utility.  Since  1980,  the  utility  has  spent 
over  50  million  dollars  in  Appendix  R 
modifications  and  has  proceeded 
expeditiously  to  resolve  technical  open 
items  and  in  completing  modifications. 
The  licensee  is  currently  95  percent 
complete  with  Appendix  R 
modifications.  The  licensee  has  been 
delayed  in  completing  all  modifications 
because  of  the  lack  of  available, 
approved  3-hour  fire  rated  barrier 


material  and  the  lack  of  available 
qualified  equipment  for  the  alternate 
shutdown  panel.  Each  of  these  delays 
was  beyond  the  control  of  the  licensee. 

IV 

Based  on  the  considerations  and 
current  status  of  the  fire  protection 
related  work  discussed  above,  the  staff 
has  concluded  that  the  licensee  has 
provided  a  sound  rationale  for  the  need 
of  schedular  relief;  a  best  effort  is  being 
expended  to  complete  the  Appendix  R 
related  work;  the  utility  has  proceeded 
expeditiously  to  meet  the  Commission's 
requirement;  delays  were  caused  by 
circumstances  beyond  the  utilities 
control:  and  reasonable  and  acceptable 
interim  measures  for  fire  protection  and 
alternate  shutdown  capability  to  support 
the  requested  schedular  exemption  have 
been  provided.  Therefore,  based  on  our 
evaluation,  the  staff  has  concluded  that 
the  requested  schedular  exemption  from 
the  requirements  of  10  CFR  50.48(c)(4) 
should  be  granted. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  the  schedular  exemption 
requested  by  the  licensee's  letters  of 
October  11. 1985  and  April  4, 1986,  is 
authorized  by  law.  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  The 
Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)(v),  are  present  justifying 
the  exemption,  namely  that  the 
exemption  provides  only  temporary 
relief  from  the  schedular  requirements  of 
10  CFR  50.48(c)  and  the  licensee  has 
made  good  faith  efforts  to  comply  with 
the  schedules  in  10  CFR  50.48(c). 

The  Commission  hereby  grants  the 
licensee  exemption  from  the  schedular 
requirements  of  10  CFR  50.48(c)(4)  for 
the  following  items  and  duration: 

1.  Cable  rerouting:  June  1986. 

2.  Penetration  seals:  June  1986. 

3.  Raceway  (conduit  protection): 
September  1986. 

4.  Alternate  shutdown  (including 
common  procedures  and  areas):  prior  to 
startup  for  Cycle  12. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(51  FR  20906).  dated  June  9, 1986. 

For  further  details  with  respect  to  this 
action,  see  the  requests  for  exemption 
dated  October  11. 1985  and  April  4. 1986. 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC,  and  at  the 
Environmental  and  Urban  Affairs 


Library.  Florida  International 
University.  Miami,  Florida  33199. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda.  Maryland,  this  9th  day 
of  June,  1986. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc  86-13662  Filed  6-16-86;  8:45  am) 

WLUNO  COOC  7S90-41-M 


[Docket  Nos.  50-443  and  50-4441 

Public  Service  Company  of  New 
Hampshire  et  at  ■  Issuance  of 
Amendment  to  Construction  Permits 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  7  to 
Construction  Permits  Nos.  CPPR-135 
and  CPPR-136  for  the  Seabrook  Station, 
Units  1  and  2.  The  amendments  modify 
the  construction  permits  to  reflect 
issuance,  by  the  Commission,  of  an 
Exemption,  dated  November  22. 1985. 
from  the  requirements  of  10  CFR  part  50. 
Appendix  A.  Genera!  Design  Criterion  4 
with  respect  to  installation  of  certain 
protective  devices  and  consideration  of 
certain  dynamic  effects. 

Effective  May  12, 1986.  General 
Design  Criteria  (GDC)  4  of  Appendix  A 
to  10  CFR  50  has  been  modified  to 
exclude  from  the  design  basis  the 
protection  of  structxires.  systems,  and 
components  against  the  dynamic  effects 
associated  with  postulated  pipe  ruptures 
of  primary  coolant  loop  piping  in  PWRs 
when  analyses  demonstrate  the 
probability  of  rupture  of  such  piping  to 
be  extremely  low  under  design  basis 
conditions  (51  FR  12502  April  11. 1986). 
However,  the  exemption  to  which  this 
amendment  relates  was  granted  by  the 
NRC  on  November  22. 1985.  which  was 
before  the  effective  date  of  the  rule 
change.  The  amendments  are  effective 
as  of  the  date  of  issuance. 

The  application  for  the  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 


'  The  cuireirt  conttniction  permit  holders  for 
Seabrook  Station  are:  Bangor  Hydro-Electric 
Company.  Canal  Electric  Company,  Central  Maine 
Power  Company.  Central  Vermont  Public  Service 
Corporation.  Connecticut  Light  h  Power  Company. 
Fitchburg  Gas  k  Electric  Light  Company.  Hudson 
Light  and  Power  Department.  Maine  Public  Serivce 
Company.  Massachusetts  Municipal  Wholesale 
Electric  Company.  Montaup  Electric  Company.  New 
England  Power  Company,  New  Hampshire  Electric 
Cooperative,  Inc.,  Public  Service  Company  of  New 
Hampshire.  Taunton  Municipal  Lighting  Plant,  the 
United  Illuminating  Company,  Vermont  Electric 
Ceneralion  and  Transmission  Coopertive.  Inc.  and 
Wathington  Electric  Cooperative.  Inc. 


of  1954.  as  amended  (the  Act),  and  the 
•  Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I.  which  is  set  forth  in  the 
amendments.  Prior  public  notice  of  these 
amendments  were  not  required,  since 
the  amendments  do  not  involve  a 
significant  hazards  consideration. 

For  further  details  with  respect  to  the 
action,  see  (1)  the  application  for 
amendments  dated  August  9. 1984, 
February  1, 1985.  and  July  10, 1985,  (2) 
Amendments  No.  7  to  Construction 
Permits  CPPR-135  and  CPPR-136,  (3)  the 
Commission's  related  Safety  Evaluation, 
(4)  the  Exemption  dated  November  22. 
1985,  and  (5)  the  Notice  of 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  dated 
November  12. 1985.  All  of  these  items 
are  available  for  Public  inspection  at  the 
Commission's  Public  Document  Room 
1717  H  Street.  NW.  Washington.  DC 
20555,  and  at  the  Local  Public 
Doicument  Room  at  Exeter  public 
Library,  Front  Street.  Exeter.  New 
Hampshire  03833.  In  addition,  a  copy  of 
items  (2).  (3),  (4).  and  (5)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Director,  Division  of  PWR  Licensing-A, 
Office  of  Nuclear  Reactor  Regulation. 

Dated  at  Bethesda,  Maryland,  this  9th  day 
of  )une  1986. 

For  the  Nuclear  Regulatory  Commission. 
Vincent  S.  Noonan. 

Director.  PWR  Project  Directorate  No.  5. 
Division  of  PWR  Licensing-A. 
[FR  Doc.  86-13663  Filed  6-16-88:  8:45  am) 

BIUJMQ  COOe  7590-«1-«l 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on: 
Thursday,  July  10, 1986 
Thursday.  July  17. 1988 
Thursday.  July  24. 1986 
Thursday,  July  31. 1986 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  room  5A06A,  Office 
of  Personnel  Management  Building,  1900 
E  Street  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 


holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  Section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  1340, 1900  E  Street 
NW..  Washington.  DC  20415  (202)  632- 
9710). 

William  B.  Davidson,  ft.. 

Chairman,  Federal  Prevailing  Rale  Advisory 
Committee. 

(FR  Doc.  86-13457  Filed  6-16-88:  R-45  am] 

BILUNO  COOE  U3S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-15141;  File  No.  812-62551 

Lazard  Special  Equity  Fund,  Inc.,  et  aL; 
Application  Permitting  an  Affiliated 
Purchase  and  Sale  of  Securities 

June  10. 1986. 

Notice  is  hereby  given  that  Lazard 
Special  Equity  Fund,  Inc.  (the  "Fund"), 
EDGE  Investors  Limited  Partnership 
("EDGE")  and  Marianne  Gerschel 
("Qerschel")  (collectively. 
"Applicants").  One  Rockefeller  Plaza. 
New  York,  NY  10020,  filed  an 
application  on  December  11, 1985,  and 
amendments  thereto  on  April  18  and 
May  28, 1986.  pursuant  to  Section  17(b) 
of  the  Investment  Company  Act  of  1940 
(the  "Act"),  for  an  order  of  the 
Commission  exempting  from  the 
previous  provisions  of  Section  17(a)  of 
the  Act  the  Fund's  proposed  sale  of 
shares  of  its  common  stock  to  EDGE  and 
Gerschel  in  exchange  for  the  portfolio 
securities  held  by  EDGE  and  an  account 
of  Gerschel  held  at  Lazard  Freres  &  Co. 
(the  "Gerschel  Account").  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations  therein, 
which  are  summarized  below  and  to  the 
Act  and  rules  thereunder  for  the  text  of 
the  relevant  statutory  provisions. 

Applicants  state  that  the  Fund,  a 
Maryland  corporation,  is  an  open-end. 
diversified  management  investment 
company  whose  investment  objective  is 
to  seek  capital  appreciation  through  a 
policy  of  investment  primarily  in  equity 
securities  of  companies  that  are 
believed  by  Lazard  Freres  Asset 
Management,  an  operating  division  of 
Lazard  Freres  &  Co.  ("Lazard"),  which 
serves  as  Manager  of  the  Fund,  to  be 
undervalued  in  the  market  place  in 
relation  to  factors  such  as  the  respective 
companies'  assets,  earnings,  earning 
power  or  growth  potential.  Applicants 
state  that  Lazard  also  acts  as 
investment  adviser  of  EDGE,  a 
Delaware  limited  partnership,  which  has 
investment  policies  substantially  similar 
to  the  Fund  as  evidenced  by  the 
description  of  the  investment  policies  of 
EDGE  in  its  Private  Placement 
Memorandum  on  file  with  the 
Commission.  Applicant  states  that 
Lazard  also  acts  as  Gerschel's 
investment  adviser  and  that  the 
portfolio  of  securities  held  by  the 
Gerschel  Account  is  substantially 
similar  to  EDGE'S  portfolio.  On  the  basis 
of  the  above.  Applicants  assert  that  the 
Fund.  EDGE  and  the  Gerschel  Account 
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can  be  seen  lo  have  substantially 
identical  investment  objectives. 

According  to  the  application,  certain 
officers  of  lizard,  namely  Charles 
Dreifus.  Norman  Eig  and  Herbert 
GuliquisI  (each  of  whom  also  is  a 
general  partner  of  EDGE  and  a  director 
of  the  Fund)  ("Interested  Directors"), 
concluded  that  it  would  be  in  the  best 
interests  of  the  Fund,  the  EDGE  limited 
partners  and  Gerschel  if  their 
investments  were  all  managed  in  one 
fund.  Applicants  state  that  it  would  be 
more  efficient  to  manage  and  invest  the 
portfolios  of  the  Fund.  EDCE.and 
Gerschel  in  one  account  rather  than  to 
manage  three  different  accounts. 
Further.  Applicants  state  that  the  limited 
partners  of  EDGE  and  Gerschel.  by 
owning  shares  in  a  publicly  traded 
investment  company,  would  have 
greater  liquidity  in  their  investments. 

Applicants  state  that  on  December  2. 
1985.  EDGE  owned  a  portfolio  of 
securities  valued  at  approximately  $11.7 
million  and  the  Gerschel  Account 
owned  a  portfolio  of  securities  valued  at 
approximately  S2.5  million.  Applicants 
further  state  that  the  Fund  proposes  to 
sell  shares  of  its  common  stock  to  EDGE 
and  the  Gerschel  Account  in  exchange 
for  the  portfolio  securities  held  by  EDGE 
and  the  Gerschel  Account.  Applicants 
believe  that  the  securities  held  by  EDGE 
and  the  Gerschel  Account  are  desirable 
securities  for  the  Fund,  meeting  the 
Funds  investment  policies,  except  to  the 
extent  such  securities  are  fully  priced  or. 
if  already  owned  by  the  Fund,  would 
create  loo  large  a  position  for  the  Fund 
in  a  particular  security.  Applicants  state 
that  any  securities  which  the  board  of 
directors  of  the  Fund  ("Board"), 
including  a  majority  of  directors  who  are 
not  interested  persons  as  defined  in  the 
Act  ("Disinterested  Directors '). 
considers  fully  priced  and  without 
significant  potential  for  further 
appreciation  will  not  be  purchased,  nor 
will  the  Fund  purchase  any  security 
already  held  by  it  to  the  extent  that 
additional  purchases  will  create,  in 
Lazard's  opinion,  too  large  a  holding  by 
the  Fund  in  such  security.  The  Fund 
currently  expects  lo  purchase  nine  to 
twelve  million  dollars  of  the  portfolio 
securities  held  by  EDGE  and  the 
Gerschel  Account.  EDGE  will  distribute 
the  shares  of  the  Fund  it  receives  and 
any  cash  on  hand  to  its  partners 
according  to  their  respective  partnership 
interests. 

Applicants  concede  that  they  are 
affiliated  persons  of  each  other  within 
the  meaning  of  section  2(a)(3)  of  the  Act. 
Thus.  Applicants  submit  that  the 
proposed  purchase  and  sale  of  securities 
between  the  Fund  and  EDGE  and  the 


Fund  and  the  Gerschel  Account  may  be 
prohibited  under  section  17(a)  of  the 
Act.  absent  an  exemption  pursuant  lo 
section  17|b). 

According  to  the  application,  the 
Board  met  with  counsel  to  the  Fund  and 
Lazard  on  April  4. 1986.  to  consider  the 
desirability  of  the  proposed  purchase 
and  sale  transaction  from  the  point  of 
view  of  the  Fund.  According  to  the 
application,  the  principal  purpose  of  the 
meeting  was  to  discuss  all  aspects  of  the 
proposed  transaction  to  determine 
whether  it  made  business  sense  from  the 
point  of  view  of  the  Fund  and  that  its 
terms  and  procedures  were  designed  to 
meet  the  criteria  required  by  section 
17(b)  of  the  Act.  Counsel  to  the  Fund 
reviewed  with  the  Board  the  provisions 
of  section  17(a)  and  (b)  of  the  Act  and 
the  considerations  thereunder. 
Applicants  represent  that  the  three 
Disinterested  Directors  present  at  the 
meeting  considered  whether,  since 
counsel  to  the  Fund  is  also  counsel  to 
Lazard  they  should  retain  an 
independent  outside  counsel  to  advise 
them  on  the  proposed  transaction.  The 
Disinterested  Directors  determined  that 
they  were  capable  of  applying  their 
business  judgment  and  experience  to 
structuring  and  ultimately  approving  or 
disapproving  the  transaction  and 
assessing  the  fmancial  implications  for 
the  Fund  without  the  assistance  of 
additional  lawyers  and  that  it  would  be 
a  waste  of  the  Fund's  assets  to  retain 
counsel. 

Applicants  state  that  the 
Disinterested  Directors  first 
established  that  if  the  proposed  sale  of 
Fund  shares  to  EDGE  and  Gerschel  were 
not  approved,  the  present  intention  of 
the  Gerschel  Account  and  of  a 
significant  number  of  the  EDGE  partners 
was  to  sell  their  portfiolos  and  invest 
the  cash  proceeds  in  the  Fund. 
Applicants  state  that  the  cash  would 
then  come  into  the  Fund  in  the  same 
manner  as  from  new  stockholders  and 
reinvested  in  the  portfolio  securities 
meeting  the  Funds  objectives  and 
policies.  Applicants  represent  that 
based  on  their  experience  and 
discussions  with  officers  of  the  Fund, 
the  Disinterested  Directors  concluded 
that  the  difficulty  and  cost  to  the  Fund 
of  investing  nine  to  twleve  million 
dollars  of  new  cash  in  the  type  of 
securities  held  by  EDGE  and  the 
Gerschel  Account  would  be  more  costly 
and  less  desirable  than  the  opportunity 
to  get  the  same  securities  all  at  one  time 
in  exchange  for  the  issuance  of  the 
Fund's  shares.  Applicants  further 
represent  that  the  Disinterested 
Directors  considered  several  factors 
when  they  reviewed  the  proposed 


transa6tion  (such  as  price,  portfolio 
selection,  early  redemptions  and  the 
allocation  of  expenses)  in  determining 
that  the  proposed  transaction  would  be 
fair  and  superior  to  receiving  cash  and 
reassembling  the  same  portfolio.  The 
Disinterested  Directors  specifically 
noted  that  the  Fund  would  incur 
substantial  brokerage  and  other 
transaction  costs  in  making  open  market 
purchases  of  the  securities  it  could 
acquire  in  the  proposed  transaction. 
Applicants  represent  that  the  Fund 
propose  to  purchase  securities  owned  by 
EDGE  and  the  Gerschel  Account  at  the 
independent  "current  market  price"  of 
each  security,  as  defined  by  Rule  17a-7 
under  the  Act.  with  the  exception 
described  in  the  following  sentence, 
which  was  established  as  a  condition  to 
the  transaction  by  the  Board,  including  a 
majority  of  the  Disinterested  Directors. 
In  the  event  the  Fund  purchases  a 
portion  but  not  all  of  a  security  held  by 
EDGE  or  the  Gerschel  Account,  the 
remaining  portion  will  be  sold  into  the^ 
open  market  prior  lo  the  Fund's 
purchase  and  the  Fund  will  purchse  its 
portion  at  a  price  equal  to  the  lower  of 
(i)  the  sale  price  of  the  shares  previously 
held  by  EDGE  or  the  Gerschel  Account 
and  so  sold  and  (ii)  the  "current  market 
price",  as  defined  in  Rule  17a-7  under 
the  Act.  No  brokerage  commission,  fee 
(except  for  customary  transfer  fees),  or 
other  remuneration  will  be  paid  in 
connection  with  the  proposed 
transaction.  The  Disinterested  Directors 
found  it  significant  that  in  all  cases  the 
prices  of  the  securities  to  be  transferred 
could  be  independently  checked  and 
would  involve  no  appraisals  but  would 
be  independent  market  prices. 

Secondly,  Applicants  represent  that 
the  Disinterested  Directors  satisfied 
themselves  that  a  particular  security 
and  the  amount  thereof  purchased 
would  meet  the  objectives  and  policies 
of  the  Fund  because  of  the  identity  of 
objectives  and  policies  between  EDGE 
and  the  Gerschel  Account  and  the  Fund, 
the  parallelism  already  existing  in  the 
portfolios  and  the  definitiveness  of  the 
characteristics  of  appropriate  securities 
for  the  Fund's  portfolio.  The 
Disinterested  [Mrectors  further  found 
that  there  would  be  no  advantage  to 
EDGE  and  the  Gerschel  Account  in 
having  inappropriate  securities 
transferred  to  the  Fund.  Based  on  the 
advantages  to  the  Fund  and  the 
considerations  listed  above,  the 
Disinterested  Directors  did  not  believe 
the  possibility  of  Lazard  making  an 
adverse  selection  to  be  a  realistic  risk. 

In  addition,  the  Disinterested 
Directors  reviewed  the  possibility  that 
Gerschel  and  the  EDGE  partners  could 


decide  to  invest  in  Fund  shares  and 
immediately  redeem  such  shares  with 
the  purpose  of  shifting  the  brokerage 
cost  of  liquidating  their  portfolios  from 
themselves  to  the  Fund.  Applicants  state 
that  Lazard  made  it  clear  to  the 
Disinterested  Directors  that  there  was 
every  reason  to  believe,  barring  some 
unexpected  change  of  circumstances, 
that  Gerschel  and  the  EDGE  partners 
investing  in  Fund  shares  would  be  long 
term  investors.  Moreover,  if  substantial 
unexpected  redemptions  from  the 
Gerschel  Account  or  EDGE  partners  do 
occur,  the  Fund  intends  to  pay  such 
redemptions  in  kind  to  avoid  associated 
brokerage  costs. 

Finally,  the  Disinterested  Directors 
discussed  the  allocation  of  costs  of  the 
proposed  transaction.  Lazard  has  agreed 
that  it  would  pay  all  expenses  of  the 
transaction,  which  were  identified  as 
being  the  nominal  transfer  costs  of  the 
transfer  of  the  portfolio  securites  to  the 
Fund's  custodian,  the  cost  of  issuing  the 
Fund's  shares  in  consideration  therefore 
and  legiil  fees  and  expenses  involved  in 
the  exemptive  application  process. 

It  is  also  stated  in  the  application  that 
the  Disinterested  Directors  present  at 
the  meeting  expressed  their  strong  view 
that,  in  their  business  judgment,  the 
proposed  transaction  was  a  very 
desirable  transaction  for  the  Fund  and 
unanimously  approved  the  transaction 
as  being  in  the  best  interests  of  the  Fund 
and  meeting  the  criteria  of  being  fair 
and  reasonable  and  not  involving 
overreaching.  The  Interested  Directors 
abstained  from  voting  on  the  matter. 
Applicants  further  assert  that  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned:  are  consistent  with 
the  policy  of  the  Fund  as  recited  in  its 
registration  statement;  and  are 
consistent  with  the  general  purposes  of 
the  Act. 

Notice  is  Further  Given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  July  1, 1986,  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his.  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant(s)  at  the  address  stated 
•  above.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  an  attomey-al-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 


issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

^irley  E.  Hoilis, 

Acting  Secretary. 

[FR  Doc.  86-13589  Filed  6-16-66;  8:45  am) 
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Application  and  Opportunity  for  a 
Hearing;  Provident  Mutual  Life 
Insurance  Company  of  Philadelphia  et 
al. 

June  10. 1986. 

Notice  is  hereby  given  that  Provident 
Mutual  Life  Insurance  Company  of 
Philadelphia  ("PMLIC"):  Provident 
Mutual  Variable  Growth  Separate 
Account  ("Separate  Account  I"), 
Provident  Mutual  Variable  Money 
Market  Separate  Account  ("Separate 
Account  II"),  Provident  Mutual  Variable 
Bond  Separate  Account  ("Separate 
Account  (III").  Provident  Mutual 
Variable  Managed  Separate  Account 
( 'Separate  Account  (IV"),  Provident 
Mutual  Variable  Zero  Coupon  Bond 
Separate  Account  ("Separate  Account 
(V"),  (collectively  the  "Separate 
Accounts"),  which  are  registered  as  a 
unit  investment  trust  under  the 
Investment  Company  Act  of  1940 
("Act");  and  PML  Securities  Company, 
as  principal  underwriter  for  the  PMLIC 
contracts  described  below  (collectively, 
"Applicants").  1600  Market  Street, 
Philadelphia,  Pennsylvania  19103,  filed 
an  application  on  February  13, 1986,  and 
amendments  thereto  on  April  10,  and 
May  28. 1986  for  an  order  of  the 
Commission  pursuant  to  Section  6(c)  of 
the  Act  exempting  Applicants  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
11(a),  22(c),  26(a),  27(a)(1).  27(a)(3), 
27(c)(1).  27(c)(2),  27(d)  and  27(f)  of  the 
Act  and  certain  provisions  of  Rules  6e-2, 
22c-l  and  27f-l  thereunder,  to  the  extent 
necessary  to  permit  the  issuance  of 
modified  premium  variable  life 
insurance  contracts  ("Contracts")  as 
described  below.  All  interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein, 
which  are  summarized  below,  and  are 
referred  to  the  Act  and  the  rules 
thereunder  for  the  text  of  the  relevant 
provisions. 

Background 

Applicants  state  that  Separate 
Accounts  I  through  IV  invest  in 
portfolios  of  the  Market  Street  Fund.  Inc. 


Separate  Accoimt  V  has  several  sub- 
accounts each  of  which  invests  in  a 
different  series  of  the  Provident  Mutual 
Series  of  Stripped  ("Zero")  U.S, 
Treasury  Securities  Fund  ("Zero  Coupon 
Tnwf). 

Applicants  state  that  the  contracts 
provide  for  scheduled  premium 
payments  which,  if  paid,  guarantee  that 
the  contract  will  not  lapse  even  if 
adverse  investment  experience  results 
in  no  cash  value.  Additional  premiums 
must  be  paid  for  supplemental  benefits 
and  for  contracts  issued  on  a 
substandard  basis.  Applicants  also  state 
that  unscheduled  premiums  may  be  paid 
at  any  time,  provided  the  contract  is  not 
in  default  and  subject  to  the  hmitation 
that  overdue  scheduled  payments  must 
first  be  repaid  from  any  unscheduled 
premium.  A  "Vanishing  Premium 
Provision"  provides  that  if  cash  value 
exceeds  the  net  single  premium  which,  if 
paid  in  one  sum.  will  (based  on  certain 
assumptions  regarding  insurance  rates, 
expenses,  death  benefit  levels  and 
interest  rates)  keep  the  contract  in  force 
until  maturity,  the  contractowner  can 
skip  scheduled  premium  payments  for 
the  following  contract  year  without 
causing  the  contract  to  lapse. 

Applicants  state  that  a  grace  period  of 
61  days  after  the  due  date  will  be 
allowed  for  payment  of  each  premium 
after  the  first.  Applicants  also  state  that 
if  an  over-due  premium  remains  unpaid 
at  the  end  of  the  grace  period  (assuming 
the  Vanishing  Premium  Provision  is  not 
in  operation)  and  is  not  paid  under  the 
automatic  premium  loan  provision  the 
contract  will  lapse. 

Applicants  explain  that  the  basic 
death  benefit  at  any  time  equal  to  the 
greatest  of:  (1)  the  face  amount;  (2)  the 
face  amount  plus  the  excess  of  the 
current  cash  value  over  the  single 
premium  described  above;  and  (3)  the 
contract's  cash  value  times  the  death 
benefit  factor  which  depends  on  the 
insured's  sex,  attained  age  and  smoker/ 
nonsmoker  classification.  Applicants 
maintain  that  this  death  benefit  factor 
will  be  calculated  using  the  1980 
Commissioners'  Standard  Ordinary 
Mortality  Table  with  smoker/ 
nonsmoker  modifications  and  4% 
interest.  Applicants  maintain  that  the 
minimum  guaranteed  death  benefit  is 
equal  to  the  face  amount  minus  any 
indebtedness. 

Applicants  state  that  the 
contractowner  may  transfer  all  or  part 
of  the  cash  value  in  one  of  the  Separate 
Accounts  to  any  of  the  others  without 
charge  up  to  four  times  each  contract 
year.  The  contract  may  be  surrendered 
for  its  net  cash  surrender  value  at  any 
time.  A  partial  withdrawal  of  cash  value 
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may  be  made  only  to  the  extent  that  the 
cash  surrender  value  (the  cash  value 
decreased  by  by  surrender  charge) 
exceeds  an  attained  age  net  single 
premium. 

Applicants  explain  that  charges  for 
supplemental  benefits  and  substandard 
extras  ordinarily  are  deducted  from 
scheduled  premiums  (unless,  under  the 
Vanishing  Premium  Provision,  such 
premiums  were  not  paid,  in  which  event 
charges  are  deducted  from  cash  value). 
A  "premium  expense  charge"  then  will 
be  deducted  from  each  schduled  base 
premium  and  each  unscheduled 
premium  payment.  Applicants  also 
explain  that  the  premium  expense 
charge  consists  of  a  sales  charge  of  5% 
of  each  premium  payment,  a  charge  of 
2.5%  of  each  premium  payment  to 
compensate  PLMC  for  paying  state 
premium  taxes,  and  a  charge  of  $1.00  to 
cover  the  cost  of  collecting  and 
processing  premiums. 

Applicants  state  that  the  monthly 
deduction  from  cash  value  includes  the 
cost  of  insurance  charge,  the  monthly 
administrative  charge,  the  first  year 
monthly  contract  charge  and  the  death 
benefit  guarantee  charge.  Cost  of 
insurance  rates  will  be  based  on  the 
insured's  sex.  attained  age  and  smoking 
status.  Applicants  state  that  these  rates 
will  not  be  greater  than  the  rates  based 
on  the  1980  Commissioners'  Standard 
Ordinary  Mortality  Table  with  Smoker/ 
Nonsmoker  Modifications.  Applicants 
indicate  that  the  monthly  administrative 
charge  is  equal  to  $3.25  per  contract  plus 
$.015  per  $1000  of  face  amount.  The  first 
year  monthly  contract  charge  will  be  $5 
per  contract  per  month.  Applicants  also 
indicate  a  death  benefit  guarantee 
charge  of  $0.01  per  $1000  of  face  amount 
will  be  deducted  from  the  cash  value  as 
part  of  the  monthly  deduction. 

AppUcants  state  that  during  the  first 
nine  contract  years,  a  surrender  charge 
consisting  of  a  contingent  deferred 
administrative  charge  and  a  contingent 
deferred  sales  charge  will  be  deducted 
from  the  net  cash  value  if  the  contract  is 
surrendered  or  stays  in  default  past  its 
grace  period.  The  contingent  deferred 
administrative  charge  will  be  $5.00  for 
each  $1000  of  face  amount  on  surrenders 
or  lapses  occurring  on  or  before  the 
contract's  fifth  anniversary.  Applicants 
also  state  that  for  contracts  that 
surrender  or  lapse  in  contract  years  6.  7. 
8,  and  9  the  deferred  administrative 
charge  will  be  $4,  $3,  $2  and  $1  per  $1000 
of  face  amount,  respectively.  The 
contingent  deferred  sales  charge 
("CDSL")  is  applied  to  the  lesser  of 
scheduled  base  premiums  due  to  date 
(including  such  premiums  not  actually 
paid  because  the  vanishing  premium 


provision  was  in  effect)  or  the  total 
premiums  paid  to  date.  Applicants 
indicate  that  the  maximum  CDSL  equals 
25%  of  the  first  year's  scheduled 
premium  payments  and  5%  of  the 
scheduled  premium  payments  for  the 
next  four  contract  years.  The  CDSL  will 
then  be  reduced  each  year  until  it 
becomes  zero  in  contract  year  10  and 
thereafter. 

According  to  the  application,  a 
mortality  and  expense  risk  charge  at  an 
effective  annual  rate  of  0.60%  is  made 
against  the  assets  of  all  five  Separate 
Accounts.  In  addition,  an  asset  charge  of 
up  to  an  effective  annual  rate  of  .50%  is 
made  against  Separate  Account  V  to 
cover  transaction  costs  incurred  in 
purchasing  units  of  the  Trust.  Charges 
for  income  taxes  may  be  imposed  if  it 
becomes  appropriate. 

Applicants  state  that  the 
contractowner  may  return  the  contract 
to  PMLIC  within  the  latest  of  10  days 
after  the  contract  is  received,  45  days 
after  Part  1  of  the  application  was 
signed,  or  10  days  after  PMLIC  mails  the 
notice  of  cancellation  right.  Applicants 
also  state  that  upon  returning  the 
contract  the  contractowner  will  receive 
a  refund  equal  to  the  value  of  the 
amounts  in  the  Separate  Accounts  when 
the  request  is  received,  plus  any  charges 
which  were  deducted  from  purchase 
payments  or  assets  of  the  Separate 
Accounts.  However,  if  applicable  state 
law  so  requires,  the  contractowner'who 
exercises  this  right  will  receive  a  refund 
of  all  purchase  payments  made. 

Rule6e-2 

Applicants  request  an  exemption  from 
paragraph  (c)(1)  of  Rule  6e-2  to  the 
extent  necessary  to  treat  the  contract  as 
a  "variable  life  insurance  contract" 
within  the  definition  contained  in  the 
paragraph.  Applicants  state  that  the 
death  benefit  will  remain  fixed  in  the 
face  amount  and  will  not  vary  with  the 
investment  results  of  the  separate 
accounts  unless  the  cash  value  is 
sufficiently  great  that  it  exceeds  the 
single  premium  necessary  to  trigger  the 
Vanishing  Premium  Provision  or  the 
cash  value  multiplied  by  the  death 
benefit  factor  exceeds  the  face  amount. 

Applicants  submit  that  the 
considerations  which  led  the 
Commission  to  adopt  Rule  6e-2  apply 
equally  to  the  Accounts  and  the 
contracts.  Also,  Applicants  point  out 
that  the  Contracts  contain  other 
provisions  not  specifically  addressed  in 
Rule  6e-2  such  as  the  allowance  of 
unscheduled  premiums  and  the 
vanishing  premium  provision. 
Applicants  note  that  the  contract 
provides  for  adjustment  of  death  benefit 
on  date  of  death  and  further,  among  the 


types  of  variable  life  insurance  contracts 
that  have  already  been  issued  in 
reliance  upon  Rule  6e-2,  the  extent  to 
which  favorable  investment  experience 
is  used  to  increase  death  benefits  rather 
than  cash  values  differs  greatly.  Under 
one  form  of  contract  design  favorable 
investment  experience  can  be  used  to 
increase  death  benefits  by  a  larger 
amount  than  under  another  design  while  ' 
the  converse  becomes  true  for 
respective  increases  in  cash  values. 
Applicants  contend  that,  so  far  as  the 
protection  of  investors  is  concerned,  the 
contract  is  an  appropriate  insurance  and 
investment  vehicle,  and  that  satisfactory 
disclosure  will  provide  the  necessary 
protection. 

Sections  2(a)(32).  2(a){35).  22(c).  26(a)(2), 
27(a)(3).  27(c)(1).  27(c)(2).  and  27(d)  of 
the  Act  and  Rules  6e-2(b)(l).  6e-2(b)(12). 
6e-2(b)(13).  6e-2(c)(4).  and  22c-l 

Applicants  request  exemption  from 
the  above  sections  and  rules  thereunder 
to  the  extent  necessary  to  permit  part  of 
the  sales  load  to  be  deducted  from  each 
premium  payment  and  the  remainder  to 
be  in  the  form  of  a  CDSL 

Applicants  maintain  that  relief  is 
appropriate  because  imposition  of  part 
of  the  sales  load  charge  in  the  form  of  a 
CDSL  is  more  favorable  to  the 
contractowner  than  a  charge  that  is 
deducted  entirely  from  the  premium. 
Applicants  assert  that  under  the  CDSL 
the  amount  of  investors'  money 
available  for  investment  is  not  reduced 
as  in  the  case  of  a  front-end  sales  load: 
that  the  total  amount  of  sales  load 
charged  to  any  contractowner  under 
Applicants'  proposed  sales  load 
structure  is  lower  than  that  permitted  by 
Rule  6e-2(b)(13)  and  for  contractowners 
who  do  not  lapse  or  surrender  in  the 
early  years,  it  is  lower  than  it  would  be 
if  it  were  taken  entirely  from  purchase 
payments:  that  no  CDSL  is  taken  when 
death  benefits  are  paid;  and  that  the 
sales  load  structure  of  the  contract 
provides  greater  equity  between  both 
surrendering  and  persisting 
contractowners.  Applicants  also  assert 
that  all  contractowners,  including  those 
who  surrender  or  lapse,  benefit  from 
lower  costs  of  insurance  deductions  that 
would  result  had  sales  charges  been 
deducted  from  premium  payments 
because  a  CDSL  results  in  a  decrease  in 
the  net  amount  at  risk  and  therefore 
lower  monthly  cost  of  insurance 
coverage. 

Sections  27(a)(1)  and  Rule  6e-2(b)(l),  6»- 
2(b)(13),  and  6e-2(c)(4) 

Applicants  request  exemption  from 
Section  27(a)(1)  and  Rules  6e-2(b)(l). 
6e-2(b)(13).  and  6e-2(c)(4)  on  the  same 
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terms  specified  in  Rule  6e-2(b)(13)  and 
6e-2(c)(4)  except  that  life  expectancy 
and  the  deduction  for  the  cost  of 
insurance  in  determining  what  is 
deemed  to  be  sales  load  shall  be  based 
upon  the  1980  Commissioners'  Standard 
Ordinary  Mortality  Table  ("1980  CSO 
Table").  Applicants  state  that,  with 
some  exceptions,  the  use  of  the  1980 
CSO  Table  generally  results  in  lower 
cost  of  insurance  deductions  than  the 
use  of  the  1958  CSO  Table. 

Sections  2(a)(32).  22(c).  26(a)(2),  27(c)(1), 
27(c)(2),  and  27(d)  and  Rules  6e-2(b)(12), 
6e-^(b)(13),  and  22c-l 

Applicants  request  exemption  from 
the  above  Sections  and  Rules  to  the 
extent  necessary  to  permit  an 
administrative  charge  to  be  deducted  on 
a  contingent  deferred  basis. 

Applicants  state  that  imposition  of  the 
administrative  charge  in  this  form  is 
more  favorable  to  contractowners  than 
a  charge  that  is  deducted  entirely  from 
premiums  or  cash  value  in  the  first 
contract  year.  First,  Applicants  maintain 
that  the  amount  of  the  contractowner's 
investment  in  the  separate  account  is 
not  reduced  as  it  is  when  this  charge  is 
taken  in  full  from  the  first  year  premium 
payments.  Second.  Applicants  maintain 
that  the  total  amount  charged  to  any 
contractowner  is  no  greater  than  if  this 
charge  were  taken  in  full  in  the  first 
contract  year,  and  it  is  less  for 
contractowners  who  do  not  lapse  or 
surrender  during  the  first  five  contract 
years.  Third.  Applicants  maintain  that 
all  contractowners  are  advantaged 
because  the  cost  of  insurance  charges 
will  be  lower  than  they  would  have 
been  had  the  administrative  chai^ge  for 
issuance  expenses  been  deducted  during 
the  first  year.  Finally,  Applicants 
maintain  that  all  contractowners  receive 
the  primary  benefit  of  the  contracts — 
insurance  protection — without  incurring 
this  administrative  charge  prior  to 
surrender  or  lapse  and  no  such  charge  is 
deducted  from  the  death  benefit  payable 
under  the  contracts.  Applicants 
represent  that  this  deferred 
administrative  charge  is  cost-based,  that 
no  profit  is  anticipated  to  result  from  it, 
and  that  it  is  no  higher  than  it  would 
have  been  if  it  was  designed  as  a  charge 
to  purchase  payments  or  as  a  periodic 
charge.  In  particular,  Applicants 
represent  that  this  charge  does  not  take 
into  account  the  time  value  of  money  or 
the  fact  that  most  contractowners  will 
not  surrender  or  lapse  during  the  first 
nine  years  of  the  contract. 

Section  27(0  and  Rules  6e-2(b)(13)(viii) 
and  27r-l 

Applicants  request  exemption  from 
the  provisions  of  section  27(f]  of  the  Act 


and  Rules  6e-2(b)(13)(viii)  and  27f-l  on 
the  terms  specified  in  Rule  6e- 
2(b)(13}(viii]  except  that  the  amount 
payable  to  the  contractowner  pursuant 
to  exercise  of  the  short-term 
cancellation  right  provided  in  Rule  6e- 
2(b}(13)(viii)  may  be  adjusted  to  reflect 
investment  experience.  Applicants  atgue 
that  it  is  consistent  with  the  policies  of 
section  27(f)  to  have  the  contractowner 
bear  the  risk  and  enjoy  the  benefit  of 
investment  experience  during  the  "free- 
look"  period.  Applicants  note  that 
although  Rule  6e-2(b)(13)(viii)  requires  a 
return  of  premium  payments,  this  is  not 
significant  in  a  context  in  which, 
because  of  scheduled  premium 
payments  and  high  first  year  charges, 
the  amount  invested  on  behalf  of  the 
contractowner  is  very  small.  By 
contrast,  larger  than  scheduled  premium 
payments  may  be  made  under  the 
contracts.  Therefore,  conclude 
Applicants,  material  appreciation  or 
depreciation  in  the  contractowner's 
account  could  occur  during  the  "free- 
look"  period. 

Section  11 

Applicants  request  an  order  under 
section  11  of  the  Act.  to  the  extent 
provided  by  Rule  lla-2(b)  for  contracts 
that  do  not  involve  both  a  front-end 
sales  load  and  deferred  sales  load, 
approving  transfers  of  the  assets  related 
to  the  contracts  among  the  various 
Accounts  and  subaccounts.  Applicants 
state  that  such  transfers  will  be  made 
without  a  CDSL  or  other  charge  and  that 
such  transfers  do  not  affect  a 
contractowner's  cash  values  or  the 
length  of  time  such  values  have  been 
supporting  the  Contract  for  purposes  of 
the  CDSL  or  contingent  deferred 
administrative  charge. 

Sections  26(a)  and  27(c)(2)  and  Rule  6e-2 

Applicants  request  exemption  from 
sections  26(a]  and  27(c)(2]  of  the  Act 
and  Rule  6e-2  to  the  extent  necessary  to 
permit  deduction  from  cash  value  of  cost 
of  insurance  charges,  including  those  for 
supplemental  benefits  and  sutratandard 
extras  when  the  Vanishing  Premium 
Provision  is  in  effect,  and  the  minimum 
death  benefit  guarantee  risk  charge. 

PMLIC  represents  that  the  risk  charge 
is  reasonable  in  relation  to  the  risks 
assumed.  PMLIC  undertakes  to  keep  and 
make  available  to  the  Commission  a 
memorandum,  and  other  documentation 
used  to  support  this  representation. 
PMLIC  has  concluded  that  there  is  a 
reasonable  hkelihood  that  the 
distribution  financing  arrangement  will 
benefit  the  Separate  Accounts  and 
contractowners.  and  will  keep  and  make 
available  to  the  Commission  a 
memorandum  setting  forth  the  basis  for 


this  representation.  Applicants  also 
represent  that  the  Separate  Accounts 
will  not  invest  in  management 
investment  companies  that  havejiot 
undertaken  to  have  a  board  of  directors, 
a  majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  plan  under  Rule  12b-l  to 
finance  distribution  expenses. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  July  2, 1986,  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  the  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicants  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis, 
Acting  Secretary. 
[FR  Doc.  86-13590  Filed  d-l&-8e:  8:45  am] 

BILUNO  CODE  MIO-OI-M 


[Release  No.  34-23314;  RIe  No.  SR-NASO- 
86-13] 

Setf-Aeguiatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  an  Amendment  to 
Schedule  G  of  the  NASD  By-Laws 

Pursuant  to  section  19(b]  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  May  16, 1986,  the  National 
Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  U.  Ill  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  piAlishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendment  to  section 
1(c)  of  Schedule  G  of  the  NASD  By-Laws 
amends  the  definition  of  "designated 
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reporting  member"  to  include  all 
members  that  are  registered  as  Third 
Market  Makers  in  eligible  securities 
pursuant  to  Part  111  of  Schecule  D  of  the 
NASD  By-Laws. 

II.  Self-Regidatory  Organization's 
Statements  Regarding  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for.  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv,  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C). 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed 
amendment  to  section  1(c)  of  Schedule 
G  of  the  NASD  By-Laws  is  to  eliminate 
an  apparent  inconsistency  between 
Schedule  G  and  a  Notice  to  Members 
published  on  September  5, 198a  with 
respect  to  the  definition  of  "Designated 
reporting  member."  Under  existing 
Schedule  G.  the  definition  of 
"designated  reporting  member"  includes 
members  that  request  reporting  member 
status  or  members  designated  by  the 
NASD  as  reporting  members  based  on 
their  execution  of  a  "substantial 
number"  of  over-the-counter 
transactions  in  eligible  securities. 
However,  in  the  1980  Notice  to 
Members,  the  NASD  stated  that  all 
members  registered  as  CQS  market 
makers  in  eligible  securities  were 
automatically  designated  as  reporting 
members. 

The  proposed  amendment  to  section 
1(c)  of  Schedule  G  defines  "designated 
reporting  member"  to  include  all 
member  firms  that  are  registered  as 
Third  Market  Makers  in  eligible 
securities  pursuant  to  Part  111  of 
Schedule  D  of  the  NASD  By-Laws.  The 
Board  of  Governors  determined  it 
appropriate  to  eliminate  the  designation 
of  reporting  members  on  the  basis  of  a 
"substantial  number"  of  over-the- 
counter  transactions  in  eligible 
securities  in  view  of  the  difficulty  in 
applying  that  standard.  The  Board  also 
determined  it  appropriate  to  delete  the 
list  of  designated  reporting  members 
from  Schedule  G  as  a  result  of  the 
administrative  difficulties  of  keeping  the 
list  current. 

The  proposed  amendment  is 
consistent  with  section  15A{b)(6)  of  the 
Securities  Exchange  Act  of  1934,  which 


provides  that  the  rules  of  a  registered 
securities  association  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  amendment  to  Schedule  G  will 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicted  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 

will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determining 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 


450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submission  should  be  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  8, 1986. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  )une  10. 1986. 
Shirley  E.  Hollis. 
Acting  Secretary. 
|FR  Doc.  86-13591  Filed  6-16-88;  8:45  am) 

BILLING  CODE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Notice  of 
Proposed  Changes  to  Notices  of 
Systems  of  Records 

The  Department  of  Transportation 
herewith  publishes  a  proposal  to  correct 
the  System  Location,  change  the  System 
Manager,  and  expand  the  Categories  of 
Records  and  Routine  Uses  section  of 
DOT/OST  013,  Employee  Management 
Convenience  Files-— Office  of  the 
Inspector  General;  DOT/OST  100, 
Investigative  Record  System  DOT/OIG; 
and  DOT/OST  101,  Office  of  the 
Inspector  General,  Management 
Information  Systems  (OIG/MIS). 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed  new 
system  and  changes  of  the  existing 
systems  to  the  Privacy  Act  Officer  (M- 
34)  Room  7109.  Washington,  D.C.,  20590. 
Comments  must  be  received  by  )une  30, 
1986,  to  be  considered. 

If  no  comments  are  received,  the 
proposed  changes  will  become  effective 
in  60  days.  If  comments  are  received,  the 
comments  will  be  considered  and  where 
adopted,  the  document  will  be 
republished  with  the  changes. 

Issued  in  Washington.  DC.  lune  10. 1986. 
)on  H.  Seymour, 
Assistant  Secretary  for  Administration. 

Narrative  Statement  for  the  Department 
of  Transportation  Office  of  the  Secretary 
Alteration  of  Office  of  Inspector  General 
Employee  Management  Convenience 
Files 

The  Department  of  Transportation 
proposes  to  revise  the  Office  of 
Inspector  General  Employee 
Management  Convenience  Files  system 
of  records.  The  revision  is  necessary  to: 
(1)  Correct  the  system  locations;  (2) 
change  the  system  manager  and  (3) 


expand  categories  of  records  and 
routine  uses. 

The  Office  of  Inspector  Genera!  of  the 
Department  of  Transportation  maintains 
these  records  in  fulfillment  of  its 
personnel  responsibilities. 

The  maintenance  of  these  records  is 
directed  by  DOT  regulation  49  CFR,  Part 
10,  implementing  the  Privacy  Act  of 
1974. 

The  purpose  of  this  report  is  to  comply 
with  Office  of  Management  and  Budget 
Circular  No.  A-130,  "Management  of 
Federal  Information  Resources,"  dated 
December  12, 1985. 

DOT/OST  013 

SYSTEM  NAME: 

Employee  Management  Convenience 
Files— Office  of  Inspector  General 

SVSTEM  location: 

Office  of  Inspector  General,  DOT/OST. 

400  Seventh  Street,  SW.,  Washington, 

DC.  20590 
Office  of  Inspector  General,  DOT/OST, 

Kendall  Square,  55  Broadway,  Room 

1055,  Cambridge,  MA  02142 
Office  of  Inspector  General,  DOT/OST, 

26  Federal  Plaza,  Room  14-130.  New 

York,  NY  10278 
Office  of  Inspector  General,  DOT/OST. 

31  Hopkins  Plaza,  Room  1628. 

Baltimore,  MD  21201 
Office  of  Inspector  General,  DOT/OST. 

Suite  376, 1718  Peachtree  Road,  NW., 

Atlanta,  GA  30309 
Office  of  Inspector  General,  DOT/OST, 

165  N.  Canal  Street,  Room  1400B, 

Chicago,  IL  60606 
Office  of  Inspector  General,  DOT/OST, 

Federal  Office  Building,  Room  9A27. 

819  Taylor  Street,  Fort  Worth,  TX 

76102 
Office  of  Inspector  General,  DOT/OST, 

601  East  12th  Street.  Room  113, 

Kansas  City,  MO  64106 
Office  of  Inspector  General,  DOT/OST, 

211  Main  Street,  Suite  1022,  San 

Francisco,  CA  94105 
Office  of  Inspector  General,  DOT/OST, 

Federal  Office  Building,  Room  644,  915 

Second  Avenue,  Seattle,  WA  98174. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 

SYSTEM: 
Present  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Performance  Evaluation  Records, 
Position  Descriptions,  SF-171s,  and 
Employee  Relations  Documents. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCLUOtNO  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

Employment,  pay,  performance 
evaluations,  and  employee  conduct. 

Used  by  supervisor  and 
administrative  personnel  in  preparation 


of  personnel  documents.  See  Prefatory 
Statement  of  General  Routine  Uses. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Safe  and  File  cabinets. 

RETRIEVABILmr: 

By  name. 

SAFEGUARDS: 

Locked  safe  and  files. 

RETENTION  AND  DISPOSAL: 

Retained  for  current  employment. 
Destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Policy,  Planning,  and  Resources  (Jp-1), 
Office  of  Inspector  General,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Room  9210,  Washington,  DC. 
20590. 

NOTIFICATION  PROCEDURE: 

Same  as  "System  Manager." 

RECORD  ACCESS  PROCEDURES:       » 

Current  employees  may  have  access 
to  contents  through  the  System 
Manager.  ^ 

CONTESTING  RECORD  PROCEDURES: 

Current  employees  may  contest 
contents  through  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Subject,  supervisor,  responsible 
official,  personnel  and  payroll  offices. 

Narrative  Statement  for  the  Department 
of  Transportation  Office  of  the  Secretary 
Alteration  of  Investigative  Record 
System  DOT/OIG 

The  Department  of  Transportation 
proposes  to  revise  the  Office  of 
Inspector  General  Investigative  Record 
System.  The  revision  is  necessary  to:  (1) 
Update  the  retention  and  disposal 
schedule;  (2)  change  the  system 
manager  and  (3)  make  editorial  changes 
to  the  previously  published  system  of 
records. 

The  Office  of  Inspector  General  of  the 
Department  of  Transportation  maintains 
these  records  in  fulfillment  of  its  mission 
to  conduct  and  supervise  audits  and 
investigations  relative  to  the  programs 
and  operations  of  the  Department. 

The  maintenance  of  these  records  is 
directed  by  DOT  regulation  49  CFR,  Part 
10,  Implementing  the  Privacy  Act  of 
1974. 

The  purpose  of  this  report  is  to  comply 
with  Office  of  Management  and  Budget 
Circular  No.  A-130,  "Management  of 
Federal  Information  Resources,"  dated 
December  12. 1985. 


DOT/OST  100 

SYSTEM  name: 

Investigative  Record  System  DOT/ 
OIG. 

SYSTEM  LOCATION: 

Office  of  Inspector  General,  DOT/OST. 
400  Seventh  Street,  SW.,  Washington. 
D.C.  20590 

OIG  Regional  Office  in  Baltimore,  MD; 
Atlanta,  GA;  Chicago,  IL;  Fort  Worth, 
TX;  San  Francisco,  CA;  and  Federal 
Records  Center  (FRC),  Washington, 
DC. 

categories  of  individuals  covered  by  the 
system: 

Present  and  former  DOT  employees, 
DOT  contractors  and  employees  as  well 
as  grantees,  sub-grantees,  contractors, 
subcontractors  and  their  employees  and 
recipients  of  DOT  monies,  and  other 
individuals  or  incidents  subject  to 
investigation  within  the  purview  of  the 
Inspector  General  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Results  of  investigations  and  inquiries 
conducted  by  Inspector  General  (OST); 
reports  of  investigations  conducted  by 
other  departmental.  Federal,  state,  and 
local  investigative  agencies  which 
relate  to  the  mission  and  function  of  the 
Inspector  General;  reports  and  indices 
relating  to  "hotline"  complaints;  and 
investigative  case  index  card  files. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  information  contained  in  the 
Investigative  Records  System  is 
collected  and  maintained  in  the 
administration  of  the  Inspector  General 
Act  of  1978  (Pub.  L.  95-452)  to 
investigate,  prevent,  and  detect  fraud 
and  abuse  in  departmental  programs 
and  operations.  Material  gathered  is 
used  for  prosecutive,  civil,  or 
administrative  actions.  These  records 
may  be  disseminated,  depending  on 
jurisdiction  to: 

DOT  Officials  in  the  administration  of 
their  responsibilities.  Other  Federal, 
state,  local  or  foreign  agencies  or 
administrations,  having  interest  or 
jurisdiction  in  the  matter.  See  also 
Prefatory  Statement  of  General  Routine 
Uses. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  case  folders  in 
manual  filing  system  and  on  index 
cards. 


22882 


Federal  Register  /  Vol.  51.  No.  116  /  Tuesday.  June  17.  1986  /  Notices 


RrrRIEVABIUTV: 

By  name  or  incident  title. 

SAFC«UAIIO$: 

Investigative  files  and  case  index  files 
are  maintained  in  several  spaces  with 
appropriate  access  controls.  Access  to 
investigative  files  is  restricted  to 
authorized  personnel  on  a  "need  to 
know"  basis. 

RcmmoM  AMD  oismmal: 

Investigative  material  is  destroyed  by 
secure  means  used  for  classified 
materials.  Central  OIG  investigative 
nies  are  maintained  in  OIG 
Headquarters,  from  where  the  files  are 
transferred  to  the  FRC  Washington. 
D.C..  at  prescribed  intervals  and 
destroyed  in  accordance  with  the 
following  schedule: 

Lead  Cases.  Case  files  and  temporary 
contents  are  destroyed  180  days  after 
transmittal  of  the  investigative  reprort 
and  permanent  case  documents  to  the 
case  control  office. 

Official  Case  Folders.  Official 
Investigative  Case  Folders  are 
maintained  for  a  period  of  2  years  in 
OIG  Headquarters  upon  completion  of 
legal  or  administrative  action  and 
transferred  to  the  FRC  Washington. 
D.C.,  where  they  are  held  and  destroyed 
10  years  from  the  date  of  receipt  by  FRC 
Washington.  D.C. 

Investigative  and  Hotline  Indices. 
Destroyed  20  years  after  date  of 
creation. 

OIG  Hotline  Files.  Transferred  to  FRC 
Washington.  D.C.  2  years  after 
completion  of  legal  or  administrative 
action.  Destroyed  10  years  from  date  of 
receipt  by  FRC  Washington.  D.C. 

General  Investigative  and  Hotline 
Files.  Retained  in  OIG  Headquarters 
and  Field  Offices,  Destroyed  when  5 
years  old. 

SVSTEM  MANAeER(S)  AND  AOORCSS: 

Assistant  Inspector  General  for 
Investigations  []l-l].  Office  of  Inspector 
General.  Department  of  Transportation. 
400  Seventh  Street.  SW.,  Room  9210, 
Washington.  D.C.  20590. 

NOTIFICATION  PKOCEOURC: 

Same  as  "System  Manager." 

RECORD  ACCESS  PflOCEDURCS: 

Same  as  "System  Manager." 
Investigative  data  compiled  for  law 
enforcement  purposes  may  be  exempt 
from  the  access  provisions  pursuant  to  5 
U.S.C.  552a  (j)(2).  (k)(l).  or  (k)(2).  The 
identity  of  an  employee  or  other 
personal  source  who  makes  a  complaint 
or  provides  information  to  the  OIG  via 
the  OIG  "Hotline"  complaint  center  may 
be  exempt  from  disclosure  pursuant  to 


Section  7(b)  of  the  Inspector  General 
Act  of  1978  (Pub.  L  95-452). 

CONTESTINO  RCCORO  MtOCEOUUSS: 

Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 

obtained  from  interviews,  review  of 
records  and  other  authorized 
investigative  techniques. 

SVSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Investigative  data  compiled  for  law 
enforcement  purposes  may  be  exempt 
from  the  access  provisions  pursuant  to  5 
U.S.C.  552a  (j)(2).  (k)(l).  or  (k)(2). 

Narrative  Statement  for  the  Department 
of  Transportation  Office  of  the  Secretary 
Alteration  of  Office  of  Inspector  General 
Management  Information  System  (OIG/ 
MIS) 

The  Department  of  Transportation 
proposes  to  revise  the  Office  of 
Inspector  General  Management 
Information  System.  The  revision  is 
necessary  to:  (1)  Automate  investigative 
records;  (2)  expand  personnel  records; 
(3)  change  the  system  location;  (4) 
change  the  system  manager  (5)  add 
resource  management  reports  and 
investigative  case  management  to 
routine  uses:  and  (6)  make  editorial 
changes  to  the  previously  published 
system  of  records. 

The  Office  of  Inspector  General  of  the 
Department  of  Transportation  maintains 
these  records  in  fulfillment  of  its  mission 
to  conduct  and  supervise  audits  and 
investigations  relative  to  the  programs 
and  operations  of  the  Department. 

Increased  automation  will  provide 
more  comprehensive  and  timely  data  for 
resource  management,  investigative 
'  case  management,  and  other  Office  of 
Inspector  General  reports. 

The  maintenance  of  these  records  is 
directed  by  DOT  regulation  49  CFR.  Part 
10.  implementing  the  Privacy  Act  of 
1974. 
The  purpose  of  this  report  is  to  comply 
•  with  Office  of  Management  and  Budget 
Circular  No.  A-130.  "Management  of 
Federal  Informatioa  Resources."  dated 
December  12. 1985, 

DOT/OST  101 

SYSTEM  NAMC 

Office  of  Inspector  General. 
Management  Information  System  (OIG/ 
MIS) 

SYSTEM  location: 

Office  of  Inspector  General  DOT/ 
OST,  400  Seventh  Street.  S.W.. 
Washington.  DC.  2059a  Using  Boeing 


Computer  Services.  Timesharing 
System,  Vienna,  VA. 

CATEGORIES  OF  MOIVIOUALS  COVEilEO  BY  THI 

system: 

All  active  employees  of  the  OIG,  with 
history  data  on  previous  employees 
maintained  for  2  years.  Present  and 
former  DOT  employees.  DOT 
contractors  and  employees  as  well  as 
grantees,  subgrantees.  contractors, 
subcontractors  and  their  employees  and 
recipients  of  DOT  monies,  and  other 
individuals  or  incidents  subject  to 
investigation  within  the  purview  of  the 
Inspector  General  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  current  position  and 
employment  status,  assignments.  traveL 
experience,  training,  with  the  following 
personal  data:  Name,  social  security 
account  number,  date  of  birth,  service 
compulation  date,  career  status, 
address,  assigned  station,  job  series, 
education,  grade,  minority  status,  and 
personnel  transaction  date.  Investigative 
information  consists  of  investigation 
targets'  name  and  social  security 
account  numtier.  organization  name, 
type  of  investigation,  offense  data, 
source  of  referral  data  and  action  taken. 

ROUTINE  USES  OF  RECORDS  MAJNTAINEO  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

There  will  be  no  external  uses. 
Internally,  information  will  be  used  as 
follows:  (1)  Security  clearance 
notification  alerts  may  be  provided  to 
an  examined  activity  in  advance  of 
visits  by  OIG  personnel  if  information  to 
be  examined  requires  a  secret  clearance 
or  above;  (2)  time  and  attendance 
reports  will  be  used  to  track  temporary 
duty  travel  frequency  and  duration,  to 
categorize  indirect  time  for  periodic 
reports,  and  to  accrue  staff  hour  data  on 
assigned  projects;  (3)  planned  annual 
leave  reporting  will  be  used  by  various 
managers  for  workload  planning  and 
ti-avel  scheduling:  (4)  assingments 
information  and  workload  status 
information  will  be  used  by  managers  to 
control  audits  and  investigations,  and  to 
maximize  effectiveness  of  staff 
resources:  (5)  miscellaneous  personnel 
information  will  be  used  by  staff 
managers  to  determine  training  needs, 
promotional  eligibility,  education  and 
background,  and  professional 
organization  participation;  (6) 
information  will  be  used  to  produce 
resource  management  reports:  (7)  travel 
information  will  be  used  by  managers  to 
control  temporary  duty  travel  travel 
costs  and  issuances  of  travel  orders;  and 
(8)  investigative  information  is  collected 
and  maintained  in  the  administration  of 
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the  Inspector  General  Act  of  197C 
(Public  Law  95-452)  to  investigate, 
prevent,  and  detect  fraud  and  abuse  in 
departmental  programs  and  operations. 
Material  gathered  is  used  for 
investigative  case  management. 
Used  by  DOT  Officials  in  the 
administration  of  their  responsibilities. 
See  also  Prefatory  Statement  of  General 
Routine  Uses. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Active  reports  on  magnetic  disk,  with 
backup  active  records  and  inactive 
records  maintained  on  magnetic  tape. 

RETRIEVABILrrV: 

Records  will  be  retrievable  through 
employee  social  security  number,  by 
name,  or  incident  title,  with  selected 
records  having  certain  secondary  keys 
consisting  of  certain  other  data 
elements,  listed  in  the  "Categories  of 
Records  in  the  System." 

SAFEGUARDS: 

(1)  Records  will  be  maintained  in  a 
private  library  not  accessible  by  any 
unauthorized  user;  (2)  authorized  user 
identification  codes  will  be  tied  to 
multiple  password  system  to  afford 
additional  protection:  (3)  any  attempt  to 
bypass  the  password  protection  system 
will  result  in  "Log-Off  from  the  system 
or  denial  of  access  to  data  if  access  to 
system  is  authorized:  (4)  physical  access 
to  system  documentation,  hard  copy 
printouts,  personal  data  files,  and 
terminals  will  be  restricted  to  authorized 
personnel  by  maintaining  a  secure 
environment  in  the  headquarters  office; 
(5)  access  to  data  will  be  restricted  to 
thos  who  require  it  in  the  performance 
of  their  official  duties  and  the  individual 
who  is  the  subject  of  the  record  (or 
authorized  representative);  and  (6)  tape 
files  will  be  maintained  in  an 
environmentally  secure  vault  area  when 
not  in  use. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  for  2  years 
after  they  become  inactive.  All  inactive 
records  will  be  maintained  on  magnetic 
tape  within  the  computer  center  and  will 
be  afforded  the  same  safeguards  as 
active  records.  Machine-resident 
records  will  be  destroyed  at  the  end  of 
the  2-year  period.  Hard  copy  records 
will  be  retained  until  the  records  are 
replaced  or  become  obsolete. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Policy,  Planning,  and  Resources  (JP-1). 
Office  of  Inspector  General,  Department 


of  Transportation,  400  Seventh  Street, 
SW.,  Room  9210,  Washington,  D.C. 
20590.  j 

NOTincATiON  procedure: 

Same  as  "System  Manager." 

RECORD  ACCESS  PROCEDURES: 

Same  as  "System  Manager." 
Investigative  data  compiled  for  law 
enforcement  purposes  may  be  exempt 
from  the  access  provisions  pursuant  to  5 
U.S.C.  552a  {j)(2),  (k)(l,  (k)(2).  The 
indentity  of  an  employee  or  other 
personal  source  who  makes  a  complaint 
or  provides  irrformation  to  the  OIG  via 
the  OIG  "Hotline"  complaint  center  may 
be  exempt  from  disclosure  pursuant  to 
Section  7{b)  of  the  Inspector  General 
Act  of  1978  (Pub.  L.  95-452). 

CONTESTING  RECORD  PROCEDURES: 

-  Same  as  "Record  Access  Procedures." 

RECORD  SOURCE  CATEGORIES: 

(1)  Official  personnel  folder;  (2)  other 
personnel  documents;  (3)  activity 
supervisors;  (4)  individual  applications 
and  forms;  and  (5)  information  obtained 
from  interviews,  review  of  records  and 
other  authorized  investigative 
techniques, 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Investigative  data  compiled  for  law 
enforcement  purposes  may  be  exempt 
from  the  access  provisions  pursuant  to  5 
U.S.C.  552a  (j)(2),  (k)(l),  or  (k)(2). 

[FR  Doc.  86-13581  Filed  6-16-86;  8:45  am) 
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Federal  Aviation  Administration 

Research,  Engineering  and 
Development  Conference 

The  Department  of  Transportation 
hereby  announces  a  Federal  Aviation 
Administration  (FAA)  Research, 
Engineering  and  Development  (R,E&D) 
Conference.  This  2-day  conference  will 
commence  at  9  a.m.  on  August  5, 1986,  at 
the  Mayfiower  Hotel  1127  Connecticut 
Avenue,  NW„  Washington,  DC  20036. 
Pre-registration  is  recommended  due  to 
limited  space. 

The  purpose  of  the  conference  is  to 
present  the  FAA  R,E&D  Plan  to  the 
aviation  community  in  draft  form  and  to 
discuss  the  draft  plan  with  conference 
attendees.  This  discussion  is  expected  to 
solicit  the  views  of  individuals  on  R,E&D 
needs  in  general  and  the  draft  plan  in 
particular.  These  individual  views  will 
provide  guidance  in  completing  the  plan. 

Copies  of  the  draft  plan  will  be 
distributed  at  the  conference.  In 
addition  to  views  expressed  during 


conference  discussions,  written 
comments  on  the  draft  plan  will  be 
accepted  through  September  5, 1986. 
Comments  should  be  mailed  to  the 
addressed  below. 

Further  information  concerning  the 
conference  and/or  pre-registration 
forms  may  be  obtained  from  the 
Systems  Studies/Advanced  Concepts 
Division,  AES-300,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  426-3008  or  (202)  267- 
9850.  Copies  of  the  draft  plan  may  be 
obtained  from  this  address  after  August 
6, 1986. 

Issued  in  Washington,  DC,  on  June  10, 1986. 
Clyde  A.  Miller, 

Manager,  Systems  Studies /Advanced 
Concepts  Division.  AES-300. 
(FR  Doc.  86-13562  Filed  6-16-86:  8:45  am] 
BILUNO  CODE  4*10- 13-M 


Federal  Railroad  Administration 

(BS-Ap-No.  2556] 

Exemption  Petition  and  Public  Hearing; 
Burlington  Nortliem 

The  Burlington  Northern  Railroad  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
of  the  proposed  discontinuance  of  the 
traffic  control  signal  systems  between 
Big  Stone  City,  South  Dakota  and 
Summit,  South  Dakota  and  between 
Aberdeen,  South  Dakota  and  Mobridge, 
South  Dakota.  This  proceeding  is 
identified  as  FRA  Block  Signal 
Application  No.  2556. 

After  examining  the  carrier's  proposal 
and  the  available  facts,  the  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  August  7, 1986, 
in  the  Community  Room  in  the  Court 
House  Annex  at  25  Market  Street, 
Aberdeen,  South  Dakota. 

The  hearing  will  be  an  informal  one, 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons, 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  who 
wish  to  make  brief  rebuttal  statements 
will  be  given  the  opportunity  to  do  so  in 
the  same  order  in  which  they  made  their 
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initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington.  DC.  on  June  11. 1986. 
).W.  Walsh. 

Associate  Administrator  for  Safety. 
[FR  Doc.  8&-136n  Filed  6-16-86;  ft45  am| 

BILLING  COM  4910-aa-« 
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[RS«l-Ap-No.  10161 

Exemption  Petition  and  Public  Hearing; 
Seaboard  System  Railroad 

The  Seaboard  System  Railroad  has 
petitioned  the  Federal  Railroad 
Administration  (FRA>  seeking  an 
exemption  from  the  requirements  of  the 
last  sentence  of  §  236.204  of  the  Rules, 
Standards  and  Instructions  which  reads. 
".  .  .  In  absolute  permissive  block 
signahng.  when  a  train  passes  a  head 
block  signal  it  shall  cause  the  opposing 
head  block  signal  to  display  an  aspect 
with  an  indication  not  more  favofeble 
than  "STOP"."  This  proceeding  is 
identified  as  FRA  Rules.  Standards  and 
Instructions  Application  No.  1016. 

After  examining  the  carrier's  proposal 
and  the  available  facts,  the  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  July  24, 1986.  in 
Room  162  of  the  South  Tower  at  1720 
Peachtree  Road,  NW..  in  Atlanta. 
Georgia. 

The  hearing  will  be  an  informal  one, 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  211.25).  by  a 
representative  designated  by  the  FRA. 
The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  who 
wish  to  make  brief  rebuttal  statements 
will  be  given  the  opportunity  to  do  so  in 
the  same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  In  Washington.  DC,  on  June  11. 1966. 
|.W.  Walsh. 

A  ssocia  le  A  dntinistrator  for  Safety. 
|FR  Doc.  86-13672  Filed  6-16-86;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

[General  Counsel  Designation  No.  1321 

Appointment  of  Members  of  the  Legal 
Division  to  the  Performance  Review 
Board 

Under  the  authority  granted  to  me  as 
General  Counsel  of  the  Department  of 
the  Treasury  by  31  U.S.C.  301  and  26 
U.S.C  7801.  Treasury  Department  Order 
No.  101-5  (Revised),  and  pursuant  to  the 
Civil  Service  Reform  Act  I  hereby 
appoint  the  following  persons  to  the 
General  Panel  of  the  Legal  Division 
Performance  Review  Board: 
D.  Edward  Wilson.  Deputy  General 

Counsel,  who  shall  serve  as 

Chairperson; 
Judith  A.  Denny.  Counselor  to  the 

General  Counsel; 
Selig  S.  Merber.  Assistant  General 

Counsel  (Enforcement); 
Richard  V.  Fitzgerald.  Chief  Counsel. 

Office  of  the  Comptroller  of  the 

Currency; 
Marvin  J.  Dessler.  Chief  Counsel.  Bureau 

of  Alcohol.  Tobacco,  and  Firearms. 

and 
Michael  T.  Schmitz.  Chief  Counsel, 

United  States  Customs  Service. 

General  Counsel  Order  No.  21  and 
subsequent  revisions  are  hereby 
revoked. 

Dated:  June  11, 1986. 
Robert  M.  Ktmmitt. 
General  Counsel. 
'[FR  Doc.  86-13593  Filed  6-16-86:  8:45  am) 

BILLINC  COOC  4S10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  June  9.  1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  these 
submissions  may  be  obtained  by  calling 
the  Treasury  Bureau  Clearance  Officer 
listed.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  Room  7221, 1201 
Constitution  Avenue  NW„  Washington, 
DC  20220. 
Alcohol.  Tobacco  and  Firearms 

OMB  Number  1512-0162. 
Form  Number  ATF  F  3067  (52ia9). 
Type  of  Review:  Revision. 
TitJe:  Inventory— Manufacturer  of 
Tobacco  Products. 


OMB  Number  1512-0141. 

Form  Number  ATF  F  2635  (5620.8). 

Type  of  Review:  Revision. 

Title:  Claim — Alcohol  and  Tobacco 
Taxes. 

OMB  Number  1512-0171. 

Form  Number  ATF  F  3373  (5220.3). 

Type  of  Review:  Revision. 

Title:  Inventory— Export  Warehouse 
Proprietor. 

Clearance  Officer;  Robert  G. 
Masarsky  (202)  566-7077,  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  Room 
7202,  Federal  Building,  1200 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Stephen  Bashein. 

Departmental  Reports.  Management  Office. 
[FR  Doc.  13592  Filed  6-16-86:  8:45  am] 
BILLING  COOC  W10-2S-M 


Performance  Review  Boards; 
Appointment  of  Members 

agency:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

action:  General  notice. 

SUMMARY:  This  notice  announces  the 
appointment  of  additional  members  of 
the  U.S.  Customs  Service  Performance 
Review  Board's  (PRB's)  in  accordance 
with  5  U.S.C.  4313(c)(4).  The  purpose  of 
the  PRB's  is  to  review  senior  executive 
employee's  performance  and  make 
recommendations  regarding 
performance  ratings  and  performance 
awards. 

date:  The  additional  memberships  on 
the  Performance  Review  Boards  are 
effective  as  of  this  date. 
FOR  FURTHER  INFORMATION  CONTACT 
Jerry  L  Padalino.  Director,  Office  of 
Human  Resources,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW.. 
Room  1134,  Washington,  DC,  (202)  377- 
9205. 

SUPPLEMENTARY  INFORMATION:  There 
are  two  Performance  Review  Boards  in 
the  U.S.  Customs  Service.  The 
additional  members  will  serve  on  the 
Performance  Review  Board  that  reviews 
Senior  Executives  rated  by  the 
Commissioner  and  Deputy 
Commissioner.  By  Notice  published  in 
the  Federal  Register  on  May  15, 1986 
(51  FR  17849),  the  U.S.  Customs  Service 
identified  the  other  individuals  who  will 
serve  as  members.  The  additional 
members  are  as  follows: 
Raymond  A.  Fontaine,  Comptroller.  General 
Services  Administration 


Joseph  H.  Linncraann.  Associate  Comptroller. 

U.S.  Department  of  Stale 
Michael  T.  Schmitz,  Chief  Counsel.  IJ.S. 

Customs  Service 
Stuart  1.  Smith,  Executive  Director,  Public 

Buildings  Service.  General  Servioes 

Administration 

Dated:  June  11, 1966. 
Alfred!  R.  D«  Aasetus. 
Acting  Commissioner  of  Customs. 
JFR  Doc.  86-13886  Filed  6-16-86;  8:45  am] 
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Customs  Service 

Importations  Bearing  Recorded  U.S. 
Trademarks;  Solicitation  of  Public 
Comment  on  Gray  Market  Policy 
Options 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Solicitation  of  public  comment 
on  "gray  market"  policy  options. 

SUMMARY:  This  document  sohcits  public 
comment  concerning  tiie  importation  of 
parallel  imports,  or  so-called  gray 
market  goods,  which  are  products 
manufactured  overseas  bearing  genuine 
trademarks  that  are  purchased  from 
foreign  retailers  or  wholesalers  and 
imported  into  the  U.S.  without  the 
permission  of  the  individual  or 
corporation  who  owns  the  rights  to  the 
trademark  in  the  U.S.  market.  Customs 
regulations  traditionally  have 
interpreted  existing  U.S.  law  to  permit 
these  goods  to  enter  the  U.S.  when  the 
foreign  and  American  owners  of  the 
trademark  are  "related."  Three  U.S. 
Courts  of  Appeal  have  reached  different 
conclusions  concerning  the  validity  of 
the  regulations. 

A  previous  solicitation  for  comments 
on  the  economic  effects  of  gray  market 
imi>orts  was  published  in  the  Federal 
Register  on  May  21. 1964  (49  FR  21453). 
and  an  extension  of  the  comment  period 
was  publshed  on  July  20. 1984  (49  FR 
29509). 

This  notice  solicits  information 
regarding  two  alternative  approaches  to 
the  gray  market  that  have  been 
suggested  which  might  address  certain 
of  the  economic  (woblems  created  by 
parallel  imports.  The  alternatives  are 
mandatory  labeling  and  mandatory 
removal  of  the  trademarks  (i.e., 
demarking)  of  such  imports.  Information 
is  sought  on  the  economic  soundness  of 
these  alternatives,  including  the  possible 
ways  to  implement  them,  the  problems 
and  costs  associated  with  their 
implementation,  and  the  relative 
effectiveness  of  the  approaches.  We  are 
doliciting  iiifonnation  which  will 
facilitate  a  cost-benefit  analysis  to 
determine  whether  mandatory 


demarking  or  labeling  is  in  the  public 
interest. 

date:  Comments  and/or  data  ere 
requested  on  or  before  August  18, 1986. 
ADDRESS;  Comments  may  be  submitted 
to  and  inspected  at  the  Regulations 
Control  Branch,  U.S.  Customs  Service, 
Room  2426, 1301  Constitution  Avenue, 
NW.,  Washington,  D.Q  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pinter,  Entry,  Licensing  & 
Restricted  Merchandise  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW..  Washington,  D.C  2022» 
(202-566-5765). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  statutory  framework  affecting  the 
importation  of  foreign  articles  bearing 
registered  trademarks,  so-called 
"parallel  imports"  or  "gray  market 
goods",  is  contained  in  section  526  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1526)  and  section  42  of  the 
Lanbam  Trademark  Act  (15  U.S.C.  1124). 
The  Customs  Regulations  imjrfementing 
these  statutes  are  set  forth  in  Part  133  of 
Title  19,  Code  of  Federal  Regulations  f19 
CFR  Part  133).  The  Customs  Regulations 
permit  any  person  to  import  foreign 
manufactured  articles  bearing  genuine 
trademarks  where:  (1)  Both  the  foreign 
and  U.S.  trademark  are  owned  by  the 
same  person  or  business  entity;  (2)  the 
owners  of  the  foreign  and  domestic 
trademarks  are  parent  and  subsidiary 
companies  or  are  otherwise  subject  to 
common  ovimership  or  controk  or  (3)  the 
articles  bear  a  trademark  applied  under 
authorization  of  the  U.S.  trademark 
owner.  Otherwise  the  regulations 
prohibit  importations  of  such  articles 
without  the  consent  of  the  U.S. 
trademark  owner  and  provide  for  the 
seizure  and  forfeiture  of  such  articles. 

The  controversy  over  these  gray 
market  goods  prompted  Customs,  in 
cooperation  with  other  government 
agencies,  to  publish  a  notice  soliciting 
economic  data  on  the  short  and  long 
term  effects  of  such  importations.  A 
previous  solicitation  for  comments  on 
the  economic  effects  of  gray  market 
imports  was  published  in  the  Federal 
Register  on  May  21, 1984  (49  FR  21453), 
and  an  extension  of  the  comment  period 
was  published  on  July  2a  1964  (49  FR 
29509). 

Two  alternatives  to  the  gray  market 
situation  have  been  suggested  that  might 
address  certain  of  the  economic 
problems  allegedly  created  by  parallel 
imports.  The  alternatives  are  mandatory 
labeling  and  maodatory  removal  of  the 
trademarks  (i.e.,  demarking)  of  such 
imports.  The  purpose  of  this  notice  is  to 
solicit  informatioD  on  the  economic 


soundness  of  these  alternatives, 
including  the  possible  ways  to 
implement  them,  the  problems  and  costs 
associated  with  their  implementation, 
and  the  relative  effectiveness  of  the 
approaches.  We  are  soliciting 
information  that  will  facilitate  a  benefit- 
cost  analysis  to  determine  whether 
mandatory  demarking  or  labeling  is  in 
the  public  interest. 

MS.  trademark  law  encourages 
investment  in  the  manufacture  and 
distribution  of  products  by  protecting 
the  reputation  or  goodwill  established 
by  trademark  owners.  It  also  protects 
the  public  from  mistake,  deception,  and 
confusion  with  regard  to  a  product's 
source.  U.S.  trademark  owners  obtain 
protection  against  imported  goods  that 
infringe  their  trademarks  through  a 
Federal  registration  system  which  gives 
persons  or  corporations  owning 
trademarks  in  the  U.S.  the  right  to  have 
the  Customs  Service  exclude  at  the  U.S. 
border  imports  that  bear  marks  that 
would  copy  or  simulate  a  trademark 
registered  with  the  Patent  and 
Trademark  Office  in  the  U.S. 

Sometimes  separate  entities  own  the 
U.S.  and  foreign  rights  to  a  particular 
trademark.  Since  1922,  U.S.  law  has 
prohibited  the  importation  of  products 
manufactured  overseas  liearing  genuine 
trademarks  that  are  registered  in  the 
U.S.  unless  express  consent  is  received 
from  the  owner  of  the  U.&  trademark  at 
the  time  the  product  enters  the  U5.  The 
Customs  Service,  in  its  regulations, 
however,  has  traditionally  interpreted 
the  law  to  recognize  a  "related  party" 
exception  to  this  general  statutorj' 
prohibition. 

This  exception  permits  products 
manufactured  overseas  bearing  genuine 
trademarks  to  enter  the  U.S.  without  the 
permission  of  the  U.S.  trademark  owner 
in  cases  where  the  foreign  manufacturer 
is  "related"  to  the  U.S.  trademark 
owner,  e.g.,  is  a  parent,  subsidiary,  or 
licensee.  (See  19  CFR  133.21.)  This 
frequently  results  in  Importations  by 
third  parties  who  are  typically  beyond 
the  contractual  control  of  the  foreign 
manufacturer  and  its  related  U.S. 
trademark  owner.  These  genuine 
trademarked  products  are  imported  into 
the  U.S.  and  are  often  sold  to  U.S. 
consumers  at  discount  prices.  The 
volume  and  scope  of  these  imports  have 
increased  in  recent  years  due,  in  part  to 
the  comparatively  high  value  of  the  U.S. 
dollar,  making  the  Customs  "related 
party"  exception  a  contentious  issue 
with  US.  trademark  owners. 

Section  133.21,  Customs  Regulations, 
was  upheld  in  Vivitar  Corp.  v.  United 
States,  761  F.2d  1552  (Fed.  Cir.  1985), 
cert,  denied,  106  S.  Ct.  791  (1986)  and  in 
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Olympus  Corp.  v.  United  States.  No.  85- 
6282  (Second  Cir.  June  9. 1986),  but  were 
found  unlawful  in  Coalition  to  Preserve 
the  Integrity  of  American  Trademarks  v. 
United  Stales.  No.  84-5890  (D.C.  Cir. 
May  6, 1986)  (COPIAT).  Proceedings  in 
Ihe  COPIAT  and  Olympus  cases  are  still 
ongoing. 

Proponents  and  opponents  of 
maintaining  the  traditional  Customs 
policy  have  each  contended  that  their 
approach  will  best  serve  the  interests  of 
U.S.  consumers.  Proponents  of 
maintaining  the  "related  party" 
exception  contend  that  the  regulation 
frustrates  efforts  by  multinational  firms 
to  price  discriminate  against  U.S. 
consumers.  If  such  firms  seek  to  charge 
consumers  in  the  U.S.  a  higher  price 
than  their  foreign  counterparts  charge 
for  the  same  trademarked  product,  the 
"related  party"  exception  allows 
arbitrage,  i.e.,  the  resale  or  transfer  of 
the  product  by  unrelated  third  parties 
from  the  foreign  country  to  the  U.S., 
where  it  is  sold  at  prices  below  those 
charged  by  dealers  authorized  by  the 
U.S.  trademark  owner.  In  such  cases,  the 
traditional  Customs  policy  results  in 
greater  availability  of  the  trademarked 
product  and  lower  prices  to  U.S. 
consumers.  Proponents  argue  further 
that  if  the  "related  party"  exception  did 
not  exist,  the  Federal  government  would 
become  the  de  facto  enforcer  of 
multinational  firms'  decisions  to  price 
discriminate  against  U.S.  consumers. 

On  the  other  hand,  opponents  of 
traditional  Customs  policy  contend  that 
the  "related  party"  exception  harms 
American  consumers  in  two  ways.  First, 
opponents  contend,  it  discourages  U.S. 
trademark  owners  from  investing  in 
marketing  or  servicing  of  trademarked 
products  by  permitting  others  to  "free 
ride"  on  these  investments.  For  example, 
a  U.S.  trademark  owner  or  a  U.S. 
distributor  of  a  trademarked  good  may 
be  discouraged  from  investing  in 
services,  such  as  comprehensive 
warranty  service  for  the  product,  if  "free 
riders"  can  sell  and  distribute  the  same 
trademarked  product  without  bearing 
the  costs  of  such  warranty.  Second, 
opponents  argue  that  the  influx  of  gray 
market  goods  may  deceive  or  confuse 
consumers  about  the  source  of 
trademarked  products  and  therefore 
about  the  quahty  or  availability  of 
warranties  on  those  products. 
Consumers  may  assume  that  all  goods 
bearing  a  particular  trademark  are 
covered  by  uniform  service  warranties 
or  are  uniformly  backed  by  the 
reputation  of  the  same  firm,  regardless 
of  who  resells  or  distributes  them. 
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Policy  Options 

Labeling  and  demarking  have  been 
proposed  as  policy  alternatives  as  a 
means  of  preserving  most  or  all  of  the 
beneficial  arbitrage  effect,  while  at  the 
same  time  ameliorating  undesirable  free 
rider  and  consumer  confusion  effects 
that  might  exist.  As  a  result,  the 
Economic  Policy  Council  seeks 
additional  information  on  the  following: 

(1)  Labeling: 

Mandate  Federal  labeling 
requirements  on  parallel  imports,  either 
on  the  imported  goods  or  at  the  retail 
place  of  purchase. 

(2)  Demarking: 

Require  the  trademark  on  parallel 
imports  to  be  "demarked,"  i.e.,  removed 
or  obscured,  prior  to  importation  to  the 
U.S. 
Questions 

The  Economic  Policy  Council  has 
asked  that  the  following  questions  with 
regard  to  the  labeling  and  demarking 
options  be  published  for  public 
comment. 

In  responding  to  these  questions, 
commenters  are  strongly  advised  to 
provide,  to  the  fullest  extent  possible, 
systematic,  verifiable  data  (and  sources) 
that  give  more  than  anecdotal  support 
for  any  arguments  or  positions 
presented.  Commenters  are  encouraged 
to  provide  data  or  information  for  as 
broad  a  range  of  product  markets  as 
possible. 

Labeling.  The  following  questions 
relate  to  mandatory  labeling  of  parallel 
imports. 

1.  What  is  the  most  effective,  practical 
approach  for  mandatory  labeling  of 
parallel  imports? 

a.  What  information  should  the  label 
provide? 

b.  Should  the  label  requirements  be 
uniform  for  all  parallel  imports  or  differ 
depending  upon  the  product  involved? 

c.  Should  the  label  be  affixed  to  the 
product,  container  or  both? 

d.  Who  should  be  required  to  affix  the 
label  and  how  should  it  be  affixed? 

e.  Who  would  perform  the 
enforcement  function?  How  would  it  be 
performed?  Where  would  it  be 
performed? 

f.  What  remedies  and/or  penalties 
should  be  available  for  failure  to  label 
properly  a  parallel  import? 

g.  Describe  any  other  factor  that 
should  be  addressed  in  considering 
regulations  or  legislation  mandating 
labeling. 

2.  What  are  the  costs  of  mandatory 
labeling? 

a.  What  would  be  the  increased  cost 
to  the  government,  to  the  importer,  to 


the  distributor,  to  the  manufacturer,  to 
the  consumer? 

b.  What  would  be  the  volume  of  goods 
affected? 

c.  What  would  be  the  effect  of  the 
labeling  requirement  on  the  ability  of 
parties  to  purchase  trademarked  goods 
abroad,  import  them  into  the  U.S.  and 
sell  them  at  a  cost  lower  than  that  of  the 
authorized  distributor?  Does  it  vary 
among  different  goods?  Are  there  any 
goods  for  which  the  effect  would  be  to 
halt  or  significantly  impair  the  parallel 
imports? 

d.  Are  there  any  other  costs 
associated  with  mandatory  labeling? 

3.  What  are  the  benefits  of  mandatory 
labeling? 

a.  Describe  the  evidence 
demonstrating  the  existence  and 
significance  of  any  consumer 
information  problems  that  may  result 
from  the  gray  market.  To  what  extent 
would  the  requirement  address 
consumer  confusion  or  deception 
problems  resulting  from  parallel 
imports?  Would  these  labels  be  read?  To 
what  extent  would  the  existence  of  the 
label  change  consumers"  purchasing 
decisions? 

b.  How  easy  would  it  be  to  circumvent 
a  mandatory  labeling  requirement? 

c.  Are  there  any  other  benefits  that 
should  be  considered? 

4.  Are  there  any  other  factors  that  are 
relevant  to  or  affect  parallel  imports  that 
have  not  been  cited  herein  but  that 
should  be  taken  into  account  when 
formulating  a  policy  on  labeling  of  such 
goods? 

Demarking 

5.  What  is  the  most  effective,  practical 
approach  for  demarking  parallel 
imports? 

a.  Should  the  demarking  requirement 
be  uniform  for  all  parallel  imports  or 
differ  depending  upon  the  products 
involved? 

b.  How  should  products  be  demarked? 
Should  demarking  apply  to  the  product, 
its  container,  or  both?  Must  the 
trademark  be  removed  or  would 
covering  it  be  sufficient?  Must  the 
covering  be  permanent? 

c.  Are  there  products  that  cannot  be 
demarked  at  all  or  cannot  be  demarked 
without  doing  serious  damage  to  the 
product?  If  so,  how  should  these 
products  be  treated? 

d.  Who  would  enforce  the  demarking 
regulation?  How  would  it  be  enforced? 
Where  would  it  be  enforced? 

e.  What  remedies  and/or  penalties 
should  be  available  for  failure  to 
properly  demark  a  parallel  import? 

6.  What  are  the  costs  of  mandatory 
demarking? 
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a.  What  is  the  increased  cost  of 
deniarking  to  the  government,  to  the 
importer,  to  the  distributor,  to  the 
manufacturer,  to  the  consumer? 

b.  What  would  be  the  volume  of  goods 
affected? 

c.  What  would  be  the  effect  of  the 
demarking  requirement  on  the  ability  of 
firms  to  purchase  trademarked  goods 
abroad,  import  them  into  the  U.S.  and 
sell  them  at  a  cost  lower  than  that  of  the 
authorized  distributor?  Would  it  vary 
among  different  goods?  Are  there  cases 
where  the  effect  would  be  to  halt  or 
significantly  impair  parallel  imports? 

d.  Would  a  demarking  requirement 
affect  the  manner  or  extent  to  which 
owners  apply  trademarks  to  goods? 
Would  it  affect  the  design  of  products? 

e.  Are  there  any  other  costs 
associated  with  mandatory  demarking? 

7.  What  are  the  benefi'ts  of  mandatory 
demarking? 

a.  Describe  the  evidence 
demonstrating  the  existence  and 
significance  of  any  consumer 
information  problems  that  may  result 
from  the  gray  market  To  what  extent 
would  mandatory  demarking  address 
the  free  rider  or  consumer  confusion  or 


deception  problems  resulting  from 
parallel  imports?  What  relevant 
information  could  retailers  tell 
consumers  (in  advertisements  or  face-to- 
face)  concerning  a  parallel  import? 
Could  the  product  be  advertised  as 
identical  to  the  trademarked  product? 
How  would  the  ability  to  provide  this 
information  affect  any  potential  benefits 
of  demarking? 

b.  How  easy  would  if  be  to  circumvent 
this  requirement? 

c.  Are  there  any  other  benefits  that 
should  be  considered? 

8.  Are  there  any  other  factors  that  are 
relevant  to  or  affect  parallel  imports  that 
have  not  been  cited  herein  but  that 
should  be  taken  into  account  when 
formulating  a  policy  on  demarking  of 
such  goods? 

Comparison  of  Labeling  and  Demarking 

9.  Compare  the  costs,  and  benefits  of 
mandatory  labeling  and  mandatory 
demarking.  Which  of  these  approaches 
would  be  better? 

Comments  i 

Comments  and/or  data  submitted  will 
be  available  for  public  inspection  in 


accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  section 
1.4,  Treasury  Department  Regulations 
(31  CFR  1.4).  and  section  103.11(b), 
Customs  Regulations  (19  CFR  103.11(b)). 
between  9:00  a.m.  and  4:30  p.m.  on 
normal  business  days,  at  the 
Regulations  Control  Branch.  Room  242ft. 
U.S.  Customs  Service  Headquarters. 
1301  Constitution  Avenue.  NW., 
Washington.  D.C.  20229 

Drafting  Information 

The  background  explanation  and 
questions  contained  in  this  document 
were  prepared  by  the  President's 
Economic  Policy  Council.  However, 
personnel  from  the  Customs  Service  and 
Treasury  Department  participated  in  its 
development. 
William  von  Raal>. 
Commissioner  of  Customs. 

Approved:  June  13. 1986^ 
Francis  A.  Keating,  II. 
Assistant  Secretary  of  the  Treasury. 
jKR  Doc.  8&-13760  Filed  6-16-86:  8;4&  8ia| 
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Sunshine  Act  Meetings 


■mis  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b<e)(3). 
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Federal  Reserve  System 

Securities  and  Exchange  Commission. 
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FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m..  Monday  June 

23.  1986. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21  st  Streets. 

NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  the  Federal  Reserve 
System's  Employee  Benefits  Advisory  Board. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  June  13. 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-13774  Filed  6-13-«6;  3:52  pmj 
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SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  (51  FR  20920 
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June  3, 1986. 

CHANGE  IN  THE  MEETING:  Additional 

meeting. 
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Tuesday 
June  17,  1986 


The  following  items  will  be 
considered  at  a  closed  meeting 
scheduled  for  Friday,  June  13. 1986.  at 
10:00  a.m. 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

Litigation  matter. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Commissioner  Grundfest,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  changes 
and  that  no  earlier  notice  thereof  was 
possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Jacqueline 
Higgs  at  (202)  272-2149. 

June  11. 1966. 
Shirley  E.  HoUis. 
Acting  Secretary. 
(FR  Doc.  86-13668  Filed  6-12-86;  4:06  pmJ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Parts  405,  412,  416, 417,  440, 
441,  456,  462,  and  489 

[BERC-519-F) 

Medicare  and  Medicaid  Programs; 
Conditions  of  Participation  for 
Hospitals 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Final  regulations. 

summary:  These  regulations  revise  the 
requirements  that  hospitals  must  meet  in 
order  to  participate  in  the  Medicare  and 
Medicaid  programs  (Titles  XVIII  and 
XIX  of  the  Social  Security  Act). 

These  revisions  are  intended  to 
simplify  and  clarify  Federal 
requirements,  to  provide  maximum 
flexibility  in  hospital  administration 
while  strengthening  patient  health  and 
safety,  to  emphasize  outcomes  rather 
than  processes,  to  promote  cost 
effectiveness  while  maintaining  quality 
care,  and  to  achieve  more  effective 
compliance  with  Federal  requirements. 

These  regulations  also  incorporate 
conforming  changes  relating  to 
certification  of  psychiatric  hospitals  and 
participation  of  tuberculosis  hospitals 
made  by  the  Deficit  Reduction  Act  of 
1984  (Pub.  L.  98-369). 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  September  15. 198ft. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Rosenfeld,  (301)  594-5675. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Bacl(ground 

U.  Notices  of  Proposed  Rulemaking  (NPRMs) 

A.  General 

B.  Overview  of  Conunents 

1.  Policy  Areas 

2.  General  Issuance  of  Proposed  Rules 

3.  Organizational  Areas 

III.  Provisions  of  Final  Regulations  and 
Discussion  of  and  Responses  to  Public 
Comments 

A.  Overview 

B.  Personnel  Credentials 

C.  Provision  of  Emergency  Services  by 
Nonparticipating  Hospitals 

D.  Deflnition  of  Physician 

E.  Compliance  with  Federal.  State,  and 
Local  Laws 

F.  Governing  Body 

1.  Standard  for  Medical  Staff 

2.  Standard  for  Chief  Executive  OfTicer 

3.  Standard  for  Care  of  Patients 
(previously  Physician  Care) 

4.  Standard  for  Institutional  Plan  and 
Budget  (previously  Institutional  Plan) 

5.  Standard  for  Contracted  Services 

6.  Standard  for  Discharge  Planning 


7.  Deletion  of  Standards  for  Bylaws. 
Meetings,  Committees,  and  Liaison 

8.  Deletion  of  Standard  for  Physical  Plant 
G.  Quality  Assurance 

H.  Medical  Staff 
I.  Nursing  Services 
].  Medical  Record  Services 
K.  Pharmaceutical  Services 
L.  Radiologic  Services 
M.  Laboratory  Services 
N.  Food  and  Dietetic  Services 
O.  Utilization  Review 
P.  Physical  Envirorunent 
Q.  Infection  Control 
R.  Surgical  Services 
S.  Anesthesia  Services 
T.  Nuclear  Medicine  Services 
U.  Outpatient  Services 
V.  Emergency  Services 
W.  Rehabilitation  Services 
X.  Respiratory  Care  Services 
Y.  Specialty  Hospitals — Special  Rules  for 
Psychiatric  and  Tuberculoais  Hospitals 

1.  General  Provision 

2.  Special  Medical  Record  Requirements 

3.  Special  Staff  Requirements 

Z.  Special  Requirements  for  Hospital 
Providers  of  Long-Term  Care  Services 
(Swing-Beds) 

AA.  Dental  Services 

BB.  Medical  Library 

CC.  Social  Services 

IV.  Waiver  of  Proposed  Rulemaking  to 

Incorporate  Provisions  of  the  Deficit 
Reduction  Act  of  1084 

V.  Impact  Analyses 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act  of  1980 

VI.  Redesignation  Table 
VU.  List  of  Subjects 

I.  Background 

Conditions  of  participation 
(conditions)  is  the  term  used  for  the 
requirements  that  hospitals  must  meet  in 
order  to  participate  in  the  Medicare 
program.  The  current  regulations 
containing  the  Medicare  conditions  are 
located  in  the' Code  of  Federal 
Regulations  at  42  CFR  Part  405,  Subpart 
J.  Under  the  regulations  at  42  CFR 
440.10(a)(3)  and  440.20(a)(3),  hospitals 
are  also  required  to  meet  the  Medicare 
conditions  of  participation  (except  in  the 
case  of  medical  supervision  of  nurse- 
midwife  services)  in  order  to  participate 
in  the  Medicaid  program.  These 
conditions  implement  sections 
1814(a)(7),  1861  (e),  (f).  (g).  (k).  and  (z), 
and  1903(g)  of  the  Social  Security  Act 
(the  Act)  and  are  intended  to  protect 
patient  health  and  safety  and  assure  the 
quality  of  care  provided  to  Medicare 
and  Medicaid  beneficiaries. 

The  conditions  and  accompanying 
standards  specified  in  the  regulations 
are  used  by  our  surveyors  as  a  basis  for 
determining  (1)  whether  a  hospital 
qualifies  for  a  provider  agreement  under 
Medicare  and  Medicaid;  and  (2)  whether 
a  hospital  that  does  not  qualify  or 
choose  to  participate  in  the  Medicare 


program  may,  nevertheless,  be  paid  for 
emergency  services  furnished  to 
Medicare  beneficiaries.  In  determining 
whether  a  hospital  is  in  compliance  with 
the  conditions.  HCFA  must,  in 
accordance  with  section  1865  of  the  Act. 
deem  a  hospital  to  meet  certain 
conditions  by  virtue  of  its  accreditation 
by  the  Joint  Commission  on 
Accreditation  of  Hospitals  (JCAH)  or  the 
American  Osteopathic  Association 
(AOA). 

There  has  been  no  substantial 
revision  of  the  conditions  since  they 
were  first  published  in  1966,  despite 
changes  in  the  state  of  the  art.  There 
have  been  significant  changes  in  the 
organizational  structure  of  hospitals  and 
dramatic  technological  advancements 
since  1966.  In  addition,  there  is  a  need  to 
provide  for  sufficient  flexibility  in  the 
requirements  to  allow  their  application 
to  both  the  smallest  rural  facility  and  to 
the  most  complex  urban  hospital 
'  centers. 

II.  Notices  of  Proposed  Rulemaking 
(NPRMs) 

A.  General 

On  June  20, 1980,  the  Department 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (NPRM) 
to  revise  the  hospital  conditions  (45  FR 
41794).  After  that  publication,  HCFA 
initiated  a  process  of  review  as  part  of 
the  Secretary's  efforts  to  reduce  the 
burden  of  Federal  regulations. 
Therefore,  HCFA  did  not  prepare  a  final 
rule  for  the  June  20, 1980  NPRM,  but 
rather  established  criteria  to  review  the 
existinq  conditions  to  determine — 

1.  What  requirements  are  necessary  to 
protect  the  health  and  safety  of  patients. 

2.  Whether  the  conditions  contain 
only  those  requirements  that  are 
authorized  by  the  statute. 

3.  What  requirements  unnecessarily 
overlap  with  similar  requirements 
enforced  by  other  Federal,  State,  or  local 
government  programs. 

4.  What  requirements  are  consistent 
with  our  objective  of  permitting 
maximum  flexibility  in  facility 
administration. 

As  a  result  of  this  review  and  our 
consideration  of  public  comments  on  the 
June  20, 1980  NPRM.  we  published  a 
second  NPRM  in  the  Federal  Register  on 
January  4, 1983  (48  FR  299).  The 
amendments  to  the  conditions  proposed 
in  the  second  NPRM  took  into 
consideration  the  fact  that,  in  addition 
to  Federal  regulations,  hospitals  are 
subject  to  substantial  State  inspection 
through  licensure  programs  and  that 
there  are  nationally  recognized  . 
standards  of  practice  that  are  well 
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accepted  and  adhered  to  generally 
through  a  voluntary  accreditation 
process.  We  maintained  in  the  NPRM 
the  basic  function  of  the  conditions  of 
protecting  patient  health  and  safety.  In 
addition,  we  focused  on:  (1)  Eliminating 
unnecessary  regulations  and  providing 
hospitals  with  greater  flexibility;  (2) 
replacing  prescriptive  administrative 
requirements  with  language  that  is 
stated  in  terms  of  expected  outcome;  (3) 
in  most  cases,  givinq  responsibility  to 
the  hospital  for  choosinq  its  own  staff 
and  delineating  staff  responsiblHties 
rather  than  specifying  Federal 
requirements  for  credentials  and 
qualifications;  (4)  replacing  specific 
details  on  maintaining  adequate  and 
safe  facilities  with  general 
comprehensive  statements;  and  (5) 
clarifying  the  regulations  to  avoid  any 
implied  suggestion  that  hospitals  should 
organize  their  services  into  formal 
departments. 

B.  Overview  of  Comments 

Over  36,300  public  comments  were 
received  on  the  January  4, 1983  NPRM. 
Eighty-five  comments  were  from 
professional  medical  and  health  care 
associations  and  groups  representing 
institutions,  practitioners,  and  health 
care  personnel.  The  remaining 
comments  were  from  State  agencies, 
individual  practitioners,  social  workers, 
medical  librarians,  respiratory  therapy 
personnel,  nurses,  other  health  care 
personnel,  and  private  individuals.  The 
volume  of  the  comments  precludes 
detailed  discussion,  but  we  have 
incorporated  many  of  the  comments. 
Several  provisions  of  the  proposed  rules, 
which  simply  restated  the  existing 
requirements,  were  opposed  mainly 
because  of  their  obsolescence.  In  these 
cases,  we  have  revised  the  conditions  to 
reflect  current  accepted  practice.  We 
received  numerous  specific  comments 
that  were  intended  to  improve  the 
clarity  and  consistency  of  the 
regulations.  We  have  made  changes  to 
accommodate  most  of  these  comments. 
We  also  received  a  significant  number 
of  specific  comments  which  we  rejected 
because  they  would  have  hampered  our 
general  goal  of  providing  hospitals 
maximum  flexibility  in  administration 
while  protecting  patient  health  and 
safety,  or  because  their  general  intent 
was  already  covered  in  the  conditions. 

III.  Provisions  of  Final  Regulations  and 
Discussion  of  and  Responses  to  Public 
Conunents 

A.  Overview 

These  final  regulations  follow  the 
basic  approach  of  the  January  1983 
NPRM.  This  approach  is  designed  to 


eliminate  unnecessary  provisions,  delete 
overly  prescriptive  requirements,  and 
revise  requirements  to  reflect  changes  in 
the  state  of  the  art.  We  believe  the 
revised,  outcome-oriented  conditions 
provide  better  quarantees  of  quality 
health  care  services  for  Medicare  and 
Medicaid  beneficiaries  than  the 
prescriptive  rules  that  they  replace.  The 
revised  regulations  require  hospitals  to 
clearly  demonstrate  that  they  provide 
for  the  medical  and  medically-related 
needs  of  Medicare  and  Medicaid 
beneficiaries,  while  giving  hospitals 
greater  flexibility  to  achieve  these  goals. 
The  new  rules  focus  the  attention  of 
hospitals  and  government  surveyors  on 
the  comprehensive  needs  of  the  patients, 
rather  than  outmoded  and  costly 
procedural  requirements. 

Because  of  the  varied  subject-matter 
and  the  number  and  complexity  of 
public  comments  received,  we  will 
present  the  policy  provisions  of  the  final 
regulations  and  address  public 
comments  in  the  order  of  presentation  of 
the  conditions  in  the  proposed 
regulations.  Because  the  issue  of  the 
deletion  of  personnel  credentials  for 
hospital  staff  other  than  doctors  of 
medicine  or  osteopathy  relates  to  many 
different  conditions,  we  will  discuss  it 
separately.  The  remaining  provisions 
will  be  presented  as  follows: 

For  each  condition,  we  will  first 
summarize  the  existing  provisions  and 
the  amendments  proposed  in  the 
January  1983  NPRM.  Second,  we  will 
summarize  the  public  comments  as  they 
relate  to  that  condition.  Third,  we  will 
respond  to  the  public  comments  and 
discuss  the  provisions  of  the  final 
regulations,  with  an  explanation  of 
changes  made  in  response  to  public 
comments  or  the  rationale  for  not 
making  further  changes. 

The  final  regulations  are  codified 
under  a  new  Part  482  in  the  Code  of 
Federal  Regulations  under  Title  42, 
Chapter  IV,  Subchapter  E  (a 
redesignation  from  42  CFR  Part  405. 
Subpart  J) 

B.  Personnel  Credentials 

•  Existing  provisions.  Current 
regulations  contain  specific 
qualifications  for  hospital  staff  (social 
workers,  nurses,  medical  records 
personnel,  respiratory  therapists  and 
technicians,  surgical  technologists, 
radiology  technicians,  and  medical 
librarians)  and  for  directors  of  hospital 
units,  departments,  and  services.  These 
qualifications  are  heavily  dependent  on 
credentials  awarded  by  private 
accreditation  groups. 

•  NPRM  provisions.  In  the  January 
NPRM,  we  proposed  to  eliminate  many 
of  the  current  credential  requirements. 


We  made  the  proposal  because  those 
requirements  (1)  inappropriately  restrict 
hospitals  from  selecting  staff;  (2)  may 
superimpose  the  requirements  of  private 
groups  over  State  laws;  and  (3)  do  not 
necessarily  ensure  the  provision  of 
quality  care. 

•  Public  comments.  Many 
conunenters  objected  to  the  deletion  or 
omission  of  the  credential  requirements 
They  argued  that  quality  of  care  will 
deteriorate  because  they  believe 
noncredentialed  staff  are  not  qualified 
to  provide  quality  care.  Others 
recommended  more  stringent 
qualifications  than  those  under  the 
current  requirements  (for  example,  that 
all  social  workers  have  master's  degrees 
in  social  work  and  that  social  work 
assistants  have  bachelor's  degrees). 

Other  commenters  agreed  with  the 
deletion  of  the  credential  requirements 
for  hospital  staff  other  than  doctors  of 
medicine  or  osteopathy.  They  stated 
that  it  is  inappropriate  for  the  Federal 
Government  to  impose  restrictions 
which  may  conflict  with  State  and  local 
laws;  and  that,  irrespective  of  conflict 
with  State  and  local  laws,  it  is 
inappropriate  for  the  Federal 
Government  to  promote  the  monopoly 
they  believe  has  been  created  by  private 
credentialing  organizations.  They 
believed  that  hospitals  will  not  allow 
quality  of  care  to  deteriorate  as  a  result 
of  these  deletions;  that  hospitals  are  in 
the  best  position  to  determine  personnel 
criteria  for  their  employees;  and  that 
credentials  do  not  guarantee  quality 
care. 

•  Responses  and  provisions  affinal 
regulations.  We  continue  to  believe  that, 
in  general,  Federal  credential 
requirements  for  hospital  staff  other 
than  doctors  of  medicine  or  osteopathy 
inappropriately  restrict  hospital 
selection  of  staff  (in  particular  in  small 
hospitals  in  rural  areas).  We  believe 
that  hospitals  are  most  capable  of 
determining  when  specific  credentials 
are  necessary.  In  addition,  we  believe 
that  Federal  regulations  should  not 
establish  requirements  that  are  more 
restrictive  than  those  set  by  State 
legislatures,  unless  we  are  convinced 
that  Federal  requirements  are  essential 
to  patient  health  and  safety  and  the 
provision  of  quality  care.  In  addition,  we 
agree  that  incorporating  the  standards 
of  private  credentialing  organizations 
into  the  Federal  conditions  of 
participation  can  have  the  effect  of 
reinforcing  a  tendency  toward 
monopolistic  results  that  cannot  be 
justified  on  the  grounds  of  protecting 
patient  health  and  safety.  Therefore,  in 
the  final  regulations  we  have  deleted  the 
current  credential  requirements  for  most 
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hospital  staff.  The  final  regulations 
provide  that  these  various  types  of 
hospital  staff  must  have  adequate 
educaticHi,  experience,  and  training  in 
accordance  with  acceptable  standards 
of  practice. 

Although  our  general  approach  is  to 
avoid  the  use  of  credential  requirements, 
we  have  retained  the  credential 
requirements  in  certain  highly 
specialized  areas  in  which  these 
qualiHcations  are  essential  to  patient 
health  and  safety  and  the  provision  of 
quality  care.  These  include 
qualifications  for  directors  of  psychiatric 
services  and  psychiatric  nursing 
services,  and  dermatologists  who 
subspecialize  in  pathology  and  oral 
pathologists. 

C.  Provision  of  Emergency  Services  by 
Nonparticipoting  Hospitals  (§  482.2, 
previously  §  405. 1011). 

•  Existing  provisions.  Current 
regulations  provide  that  a 
nonparticipating  hospital  that  meets  the 
requirements  of  section  1861(e)  (1) 
through  (5)  and  (e)(7)  of  the  Act  may  be 
paid  for  emergency  services  furnished  to 
Medicare  beneficiaries. 

•  NPRM  provisions,  public 
conunents,  and  provisions  affinal 
regulations.  The  NPRM  made  only 
clarifying  editorial  changes  in  this 
provision.  We  did  not  receive  any 
specific  public  comments  on  the  NPRM. 
We  have  adopted  the  NPRM  provisions 
as  final  regulations. 

D.  Definition  of  Physician  (§482.3) 

•  Existing  provisions.  The  current 
regulations  restate  the  requirement  in 
section  1861(eK4)  of  the  Act  that  each 
patient  be  under  the  care  of  a  physician, 
and  also  provide  that  specific  services 
or  functions  must  be  performed  by  a 
physician.  However  the  regulations  do 
not  contain  an  explicit  definition  of 
"physician."  The  omission  of  such  a 
definition  in  the  regulations  has  resulted 
in  a  common  interpretation  of 
"physician"  to  mean  only  a  doctor  of 
medicine  or  osteopathy.  In  addition, 
specific  conditions  imply  that  care  may 
be  provided  only  by  doctors  of  medicine 
or  osteopathy  and  do  not  recognize  the 
present  trend  in  hospitals  of  extending 
patient  care  responsibilities  to  other 
practitioners  who  are  permitted  to 
perform  certain  functions  under  State 
law.  V 

•  NPRM  provisions.  In  the  January 
1983  NPRM.  we  proposed  to  alleviate 
this  confusion  by  defining  the  term 
"physician."  The  proposed  defmition 
included  all  practitioners  provided  for 
under  section  1861(r)  of  the  Act.  Section 
1861(r)  recognizes,  for  purposes  of 
Medicare,  the  following  practitioners 


who  perform  functions  within  the 
restrictions  of  State  law  and  licenses: 

(1)  A  doctor  of  medicine  or 
osteopathy: 

(2)  A  doctor  of  dental  surgery  or 
dental  medicine; 

(3)  A  doctor  of  pediatric  medicine; 

(4)  A  doctor  of  optometry,  but  only 
with  respect  to  services  related  to  the 
condition  of  aphakia;  and 

(5)  A  chiropractor,  but  only  with 
respect  to  treatment  by  means  of 
manual  manipulation  of  the  spine  to 
correct  a  subluxation  demonstrated  by 
X-ray  to  exist. 

We  proposed  this  definition  in  order 
to  make  the  use  of  the  term  "physician" 
in  the  revised  regulations  consistent 
with  its  use  in  the  statute. 

In  the  NPRM,  we  also  proposed  to  use 
the  term  "medical  staff'  to  replace 
"physician"  in  certain  conditions 
relating  to  organization  and  operation  of 
a  hospital's  professional  medical  staff. 
This  would  give  maximum  flexibility  to 
a  hospital  in  granting  staff  privileges 
and  organizing  its  medical  staff,  and 
also  reflects  the  present  hospital  trend 
of  extending  patient  care  responsibilities 
ta  various  practitioners  other  than 
doctors  of  medicine  or  osteopathy.  For 
example,  a  hospital  could  choose  to 
grant  staff  privileges  to  nurse 
practitioners  and  nurse-midwives. 

•  Public  comments.  A  number  of 
commenters  supported  the  proposal  to 
include  the  categories  of  physicians 
recognized  in  the  Social  Security  Act. 
Other  commenters  objected  to  the 
inclusion  of  podiatrists,  chiropractors, 
and  optometrists  in  the  definition  of 
physician.  They  believed  that  the 
inclusion  of  these  practitioners  would 
result  in:  (1)  Deterioration  of  the  quality 
of  care  (for  example,  they  objected  to 
the  possibility  that  a  chiropractor  could 
fulfill  the  requirement  that  each  patient 
be  under  the  care  of  a  physician);  (2)  the 
possibility  of  a  participating  hospital  not 
having  direction  or  involvement  of 
doctors  of  medicine  or  osteopathy;  and 
(3)  a  diminished  role  of  doctors  of 
medicine  and  osteopathy  and  a 
heightened  role  of  other  practitioners  in 
hospital  practices  such  as  the  granting 
of  clinical  privileges  and 
recommendations  for  medical  staff 
membership.  In  the  opinion  of  these 
commenters,  podiatrists,  chiropractors, 
and  optometrists  were  added  to  the 
statutory  defmition  of  physician  only  for 
coverage  and  reimbursement  purposes. 
They  recommended  either  deleting  the 
definition  or  revising  it  to  include  only 
doctors  of  medicine  or  osteopathy, 
dentists,  and  oral  surgeons. 

Other  conunenters  recommended  a 
more  inclusive  definition  than  the  one 
proposed— one  that  would  prohibit 


discrimination  against  any  class  of 
practitioners.  Some  of  the  commenters 
recommended  that  the  definition  include 
psychologists,  speech-language 
pathologists,  and  audiologists.  They 
argued  that  these  practitioners  are  well- 
trained  professionals  who  should  be 
granted  the  same  status  and  rights  as 
chiropractors,  podiatrists,  and 
optometrists.  Others  recommended 
including  the  limitations  on  performance 
of  functions  in  accordance  with  State 
law  and  the  restrictions  on  services 
specified  in  the  Act. 

•  Responses  and  provisions  affinal 
regulations.  We  included  a  definition  of 
the  term  "physician"  in  the  proposed 
regulations  because  we  wanted  to 
eliminate  the  confusion  that  has  resulted 
from  the  use  of  the  term  without  a 
specific  definition  in  current  regulations. 
We  selected  the  definition  of 
"physician"  in  section  1861  (r)  of  the  Act 
because  it  is  the  only  definition  in  the 
Medicare  statute.  However,  it  is 
apparent  from  the  public  comments 
received  that  adoption  of  the  proposed 
definition  in  these  final  regulations 
could  result  in  further  confusion 
regarding  which  specific  types  of 
practitioners  referred  to  in  the  section 
1861  (r)  definition  may  perform  certain 
functions  and  actions.  Morbover.  we 
recognize  the  concerns  of  those 
commenters  who  noted  that  the  section 
1881(r)  definition  was  included  in  the 
statute  primarily  to  describe  the  scope 
of  services  covered  under  Medicare,  and 
argued  that  it  should  not  be  used  to 
specify  conditions  of  participation  for 
hospitals. 

To  avoid  further  confusion  regarding 
these  issues,  we  have  revised  the  final 
regulations  to  eliminate  the  definition 
and  the  usfe  of  the  term  "physician"  and 
to  state  more  specifically  which 
categories  of  practitioners  will  be 
permitted  to  perform  certain  functions 
and  actions.  For  example,  we  have 
specified  that  only  a  doctor  of  medicine 
or  osteopathy  or  other  licensed 
practitioner  permitted  under  State  law 
may  admit  patients  (§  482.12(c)).  We 
have  clarified  certain  provisions  by 
specifying  doctor  of  medicine  or 
osteopathy  where  we  are  convinced, 
consistent  with  section  1861(e)(9)  of  the 
Act,  that  the  requirement  must  be 
imposed  to  ensure  patient  health  and 
safety — that  is,  the  organization  and 
conduct  of  medical  staff  (5  482.22  (a) 
and  (b)).  composition  of  utilization 
review  committee  (5  482.30(b)). 
radiologic  services  (5  482.26(c)). 
pathology  services  (5  482.27  (c)  and  (d)). 
supervision  and  direction  of  anesthesia 
services  (S  482.52),  nuclear  medicine 
services  (S  482.53),  direction  and 
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ordering  of  respiratory  care  services 
(§  482.57).  and  provision  of  psychiatric 
services  ({  482.62  (b)  and  (c)). 

The  issue  of  recognizing  doctors  of 
medicine  and  osteopathy  and  other 
practitioners  under  applicable  State  law 
as  part  of  the  medical  staff  is  discussed 
under  sections  III.F.  and  H.  of  this 
preamble. 

£.  Compliance  With  Federal  State,  and 
Local  Laws  (§  482.11,  Previously 
§405.1020) 

•  Existing  provisions.  Section 
1861(e)(7)  of  the  Act  addresses  State  and 
local  licensure  requirements  for 
hospitals  participating  in  Medicare.  U 
State  or  local  laws  provide  for  the 
licensing  of  hospitals,  the  Act  requires 
the  hospital  to  be  licensed  or  to  be 
approved  by  the  appropriate  State  or 
local  licensing  authority  as  meeting  the 
standards  for  licensure.  Current 
regulations  restate  these  statutory 
requirements  and  expand  upon  them  by 
requiring  compliance  with  all  relevant 
laws  (e.g..  laws  relating  to  staff 
licensure,  fire  and  safety,  postmortem 
examinations,  and  communicable 
diseases). 

•  NPRM  provisions.  The  NPRM 
proposed  to  revise  the  regulations 
simply  to  restate  the  statutory 
requirements  for  meeting  State  and  local 
licensure  laws,  and  to  require 
compliance  with  applicable  Federal 
laws.  We  proposed  to  delete  the 
reference  to  related  laws. 

•  Public  comments.  Commenters 
objected  to  the  requirement  that 
hospitals  must  comply  with  other 
applicable  Federal  laws.  They  argued 
that  this  requirement  exceeds  the 
statutory  authority  of  section  1861(e) 
and  that  it  is  inappropriate  for  HCFA  to 
enforce  Federal  laws  unrelated  to  the 
programs  it  administers.  Several 
commenters  recommended  that  we 
retain  the  requirement  that  the  hospital 
assure  that  personnel  are  licensed  or 
meet  other  applicable  standards  that  are 
required  by  State  or  local  laws. 

•  Responses  and  provisions  affinal 
regulations.  In  the  final  regulations,  we 
have  adopted  the  NPRM  language  with 
several  changes.  We  have  revised  the 
provision  regarding  compliance  with 
Federal  laws  to  specify  that  hospitals 
must  comply  with  Federal  laws  related 
to  patient  health  and  safety.  We  made 
this  change  to  clarify  that  while 
hospitals  are  subject  to  Federal  laws 
that  govern  matters  such  as  minimum 
wages  of  employees,  occupational 
safety  and  health,  and  civil  rights,  only 
factors  related  to  patient  health  and 
safety  are  within  the  scope  of  this 
regulation  and  the  legislative  provision 
on  which  it  is  based.  This  change  will 


allow  a  hospital  to  be  found  out  of 
compliance  based  on  a  violation  of 
Federal  law  only  if  the  violation  is  one 
that  could  endanger  patients'  health  and 
safety. 

In  addition,  we  have  restored  the 
requirement  which  ensures  that  hospital 
personnel  are  licensed  or  meet  other 
applicable  standards  under  State  and 
local  laws  (S  482.11(c])  as  a  health  and 
safety  factor.  In  view  of  our  decision  to 
delete  specific  personnel  credential 
requirements  wherever  possible  and  to 
rely  instead  on  State  and  local  licensing 
laws  as  a  means  of  ensuring  that 
hospitals  employ  only  qualified 
personnel,  we  believe  it  is  essential  to 
patient  health  and  safety  to  impose  this 
requirement. 

F.  Governing  Body 

1.  Standard  for  Medical  Staff 

(5  482.12(a),  previously  S  405.1021(e)) 

•  Existing  provisions.  Section 
1861  (eK3)  requires  a  hospital  to  have 
bylaws  in  effect  for  its  staff  of 
physicians.  Current  regulations  specify 
detailed  standards  for  appointment  of 
members  of  the  medical  staff  by  the 
governing  body  of  the  hospital. 

•  NPRM  provisions.  We  proposed  to 
revise  the  regulations  to  indicate  simply 
that  the  governing  body  must  assure  that 
medical  staff  is  accountable  to  the 
governing  body  for  the  quality  of  patient 
care;  organizes  itself  under  bylaws  as 
required  by  section  1861  (e)(3)  of  the 
Act;  and  provides  that  a  physical 
examination  be  performed  and  a  health 
history  obtained  no  more  than  7  days 
before  or  60  hours  after  admission.  (The 
60-hour  timeframe  in  the  proposed  rule 
was  a  change  from  the  current 
timeframe  of  48  hours.) 

•  Public  comments,  responses,  and 
provisions  affinal  regulations.  The 
NPRM  provisions  have  been  revised  in 
the  final  regulations  to  accommodate 
many  of  comments  in  this  area. 

One  commenter  reconunended  placing 
the  medical  staff  standard  in  the 
medical  staff  condition  because  its 
content  was  more  appropriate  to  that 
condition.  Another  conunenter 
recommended  that  the  regulations 
provide  that  a  complete  health  history 
and  comprehensive  physical 
examination  be  required  on  each  patient 
and  that  the  examination  be  performed 
by  or  under  the  direct  supervision  of  a 
privileged  member  of  the  medical  staff 
who  is  qualified  by  education,  training, 
and  experience  to  perform  it.  Several 
commenters  also  stated  that  our 
proposal  to  extend  the  timeframe  for 
completion  of  the  physical  examination 
and  health  history  would  reduce  the 


timeliness,  and  therefore  the  usefulness, 
of  the  information. 

We  have  accepted  the  commenters 
recommendations  by  moving  the 
provisions  on  physical  examination  and 
health  history  and  accountability  in  the 
governing  body  condition  to  the  medical 
staff  condition  under  S  482.22  (b)  and 
(c)(5).  To  assure  the  health  and  safety  of 
patients  admitted  for  services  in 
certified  hospitals,  we  have  also 
included  language  that  specifies  that  the 
physical  examination  and  health  history 
must  be  performed  by  a  doctor  of 
medicine  or  osteopathy,  or,  for  patients 
admitted  only  for  oromaxillofacial 
surgery,  by  an  oromaxillofacial  surgeon 
who  has  been  granted  such  privileges  by 
the  medical  staff  in  accordance  with 
State  law.  We  have  also  retained  the  48- 
hour  timeframe  for  completion  of  the 
physical  examination  and  health  history 
instead  of  the  proposed  80  hours.  This 
issue  is  discussed  in  detail  under  section 
III.),  of  this  preamble,  which  deals  with 
comments  on  medical  records.  In 
addition,  we  have  revised  the  governing 
body  condition  to  specify  and  clarify  the 
responsibilities  of  the  governing  body 
for  the  medical  staff. 

Several  commenters  recommended 
that  the  regulation  require  that  the 
governing  body  provide  a  procedure  for 
due  process  when  an  individual  is 
denied  either  membership  on  the 
medical  staff  or  clinical  privileges.  We 
have  not  accepted  this  recommendation 
because  we  t)eUeve  that  it  is  too 
prescriptive  for  Federal  requirements 

and  is  unrelated  to  ensuring  patient 

health  and  safety. 

2.  Standard  for  Chief  Executive  Officer 
(S  482.12(b).  previously  S  405.1021  (f) 
and  (g)) 

•  Existing  provisions.  Current 
regulations  specify  that  the  governing 
body  must  appoint  a  hospital 
administrator,  describe  the 
qualifications  for  this  position,  and 
specify  the  details  on  how  the 
administrator  should  perfonn  his  or  her 
functions. 

•  NPRM  provisions.  In  the  NPRM,  we 
proposed  to  revise  the  regulations  by 
eliminating  education  and  experience 
requirements  applicable  to  an 
administrator.  The  proposed  regulations 
would  have  retained  the  specific 
function  by  simply  requiring  the 
governing  body  to  appoint  a  chief 
executive  officer  who  would  be 
responsible  for  managing  the  hospital. 
We  proposed  to  delete  the  detailed 
provisions  on  how  the  administrator 
would  carry  out  the  responsibilities. 

•  Public  comments.  Commenters 
objected  to  the  absence  of  qualification 
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requirements  for  the  chief  executive 
officer.  They  recommended  that  we 
provide  either  general  or  specific 
qualifications  that  must  be  met. 

•  Response'and  provisions  of  final 
regulations.  The  final  regulations 
contain  the  language  of  the  proposal. 
We  have  not  made  any  changes  because 
we  believe  that  specifying  qualifications 
for  this  staff  member  would  reduce  the 
governing  body's  flexibility  in  managing 
the  facility.  The  governing  body  remains 
responsible  for  appointing  the 
administrator.  We  believe  the  governing 
body's  interest  in  assuring  efficient 
administration  of  the  hospital, 
consistent  with  its  responsibility  for  the 
hospital's  management,  is  a  sufficient 
incentive  for  appointing  qualified 
personnel.  Furthermore,  we  believe  that 
the  absence  of  specific  qualifications  in 
the  regulations  will  not  adversely  affect 
patient  health  and  safety. 

3.  Standard  for  Care  of  Patients 

(§  482.12(c],  previously  Physician  Care, 

§  405.1021(h)) 

•  Existing  provisions.  Section 
1861(e)(4]  of  the  Act  requires  that  every 
patient  be  under  the  care  of  a  physician. 
Current  regulations  require  that  a 
hospital  have  policies  to  assure  that 
patients  are  under  the  care  of  a 
physician. 

•  NPRM provisions.  We  proposed  to 
require  that  the  governing  body  ensure 
the  availability  of  physician  care  (in 
accordance  with  the  proposed  defmition 
of  physician  specified  under  S  482.3), 
that  patients  actually  be  under  a 
physician's  care  (not  merely  to  require 
that  the  hospital  have  an  established 
policy),  that  a  physician  admit  all 
patients,  and  that  a  doctor  of  medicine 
or  osteopathy  be  on  duty  or  on  call  at  all 
times. 

•  Public  comments,  responses,  and 
provisions  of  final  regulations.  Several 
commenters  indicated  that  the 
regulation,  taken  literally,  would  require 
each  hospital  to  make  available  the 
services  of  all  types  of  practitioners 
contained  in  the  proposed  definition  of 
physician  under  {  482.3.  They  indicated 
that  such  a  requirement  would  often 
contradict  State  law  and  would  severely 
restrict  the  governing  body's  right  to 
determine  what  categories  of 
practitioners  would  be  granted  medical 
sta^  membership.  Several  commenters 
argued  that  it  is  contradictory  to  require 
that  every  patient  be  under  the  care  of  a 
physician  and  at  the  same  time  allow  a 
hospital  to  open  its  medical  staff  to 
practitioners  who  do  not  meet  the 
proposed  definition  of  physician.  Other 
commenters  argued  that,  for  health  and 
safety  reasons,  each  patient  should  be 


under  the  care  of  a  doctor  of  medicine  or 
osteopathy. 

As  discussed  earlier,  the  public 
comments  we  received  on  the  proposed 
definition  of  "physician"  made  it  clear 
that  the  final  regulations  must  specify  in 
greater  detail  the  functions  and  actions 
each  type  of  practitioner  is  permitted  to 
perform.  We  believe  that  this  specificity 
is  especially  important  in  the  standard 
on  physician  care  implementing  the 
statutory  requirement  that  every  patient 
be  under  the  care  of  a  physician. 
Therefore,  we  have  revised  the  proposed 
standard  on  physician  care  to  specify 
the  types  of  practitioners  included  in  the 
deHnition  of  "physician"  in  section 
1861(r)  of  the  Act,  and  to  include  the 
statutory  restrictions  on  the 
practitioners'  functions  for  which 
Medicare  coverage  is  provided  (e.g.,  for 
optometrists,  services  related  to  the 
condition  of  aphakia).  However,  our 
specificity  in  this  standard  on  physician 
care  is  not  intended  to  restrict  the 
ability  of  doctors  of  medicine  or 
osteopathy  to  delegate  tasks  to 
appropriate  qualified  health  care 
personnel  such  as  physician  assistants, 
nurse  practitioners,  registered  nurses, 
licensed  practical  nurses,  etc.,  in 
accordance  with  State  law.  In  addition, 
our  use  of  the  statutory  restrictions  in 
the  context  of  a  condition  of 
participation  that  applies  to  all  patients 
in  a  hospital  does  not  mean  that 
Medicare  will  cover  or  pay  for  hospital 
stays  in  which  the  patient  is 
hospitalized  solely  for  the  purpose  of 
receiving  a  type  of  service  (e.g.,  the 
prescription  of  eyeglasses  or  contact 
lenses)  that  does  not  require  inpatient 
hospitalization. 

We  have  specified  also  that  a  doctor 
of  medicine  or  osteopathy  must  be 
responsible  for  the  care  of  each  patient 
who  has  a  medical  or  psychiatric 
problem  requiring  care  or  treatment  that 
is  not  specifically  within  the  scope  of 
practice  of  other  practitioners  identified 
under  section  1861  (r)  of  the  Act.  We 
believe  this  approach  will  permit 
hospitals  to  adopt  policies  on  medical 
staff  membership  and  privileges  that 
recognize  the  legitimate  role  of 
practitioners  other  than  doctors  of 
medicine  or  osteopathy  in  caring  for 
patients.  While  still  ensuring  patient 
safety  by  requiring  doctors  of  medicine 
or  osteopathy  to  assume  responsibility 
for  care  of  patients  with  medical 
problems  outside  the  scope  of  practice 
of  other  practitioners.  As  explained 
earlier,  we  have  also  deleted  the 
proposed  definition  of  "physician"  in 
§  482.3. 


4.  Standard  for  Institutional  Plan  and 
Budget  (§  482.12(d),  previously. 
Institutional  Plan.  9  405.1021(j)) 

•  Existing  provisions.  Sections  1881 
(e)(8)  and  (z)  of  the  Act  require  a 
hospital  to  have  an  annual  operating 
budget  and  capital  expenditure  plan. 
Current  regulations  expand  upon  the 
statutory  requirement  by  specifying 
detailed  standards  for.  preparation  and 
content  of  the  plan  and  budget. 

•  NPRM  provisions.  We  proposed  to 
modify  the  regulations  by  simply 
incorporating  the  basic  provisions 
contained  in  the  Act. 

•  Public  comments.  Commenters 
recommended  that  we  clarify  the 
regulation  to  indicate  that  only  the 
budget  and  Hnancial  documents  must  be 
prepared  in  accordance  with  generally 
accepted  accounting  principles  since  the 
principles  apply  only  to  these 
documents. 

•  Response  and  provisions  affinal 
regulations.  We  have  adopted  the 
proposed  regulations  as  final  with  a 
clarifying  change  to  indicate  the 
application  of  accounting  principles  to 
the  budget.  We  have  also  made  a 
conforming  amendment  to  this  standard 
to  reflect  changes  made  by  section  607 
of  the  Social  Security  Amendments  of 
1983  (Pub.  L.  98-21).  Section  607  revised 
sections  1122(g)  and  1861(z)(2)  and 
added  a  new  section  1122(j)  to  the  Act 
to— 

•  Change  the  dollar  unit  in  the 
definition  of  "capital  expenditure"  from 
$100,000  to  $600,000  (or  a  lesser  amount 
that  may  be  established  by  the  State  in 
which  the  hospital  is  located  in 
accordance  with  section  1122(g)(1)  of  the 
Act): 

•  Require  that  the  plan  must  be 
submitted  for  review  to  a  planning 
agency  designated  in  accordance  with 
section  1122(b)  of  the  Act,  or  if  an 
agency  is  not  designated,  to  the 
appropriate  health  planning  agency  in 
the  State;  and 

•  Exempt  capital  expenditures  from 
section  1122  review  if  75  percent  of  the 
health  care  facility's  patients  who  are 
expected  to  use  the  service  for  which 
the  capital  expenditure  is  made  are 
federally  qualified  health  maintenance 
organization  (HMO)  or  competitive 
medical  plan  (CMP)  enrollees  and  if  the 
Department  determines  that  the  capital 
expenditure  is  for  services  and  facilities 
that  are  needed  for  the  HMO  or  CMP  to 
operate  efficiently  and  economically 
and  if  the  services  and  facilities  are  not 
otherwise  readily  accessible  to  the 
HMO  or  CMP  due  to  certain  specified 
circumstances. 


5.  Standard  for  Contracted  Services 

(1482.12(e)) 

•  Existing  provisions.  The  use  of 
contracted  services  in  hospitals  has 
increased  dramatically  since  1965. 
Today,  services  frequently  provided 
through  contractual  arrangements 
include  nursing,  pharmacy,  emergency, 
dietary,  laboratory,  and  radiology.  Many 
of  the  conditions  in  the  current 
regulations  permit  the  use  of  contracted 
services.  Although  the  services  might  be 
subject  to  surv^  under  other  conditions, 
such  as  nursing  and  pharmacy,  it  is 
difficult  to  survey  for  all  aspects  of  these 
services  when  they  are  not  provided  on 
the  hospital  premises.  For  example,  food 
for  the  hospital  may  be  prepared 
elsewhere,  and  certain  ancillary 
services  may  be  provided  off  site.  In 
addition,  comments  received  on  the  1980 
NPRM  hi^lighted  the  fact  that  there 
does  not  appear  to  be  a  clear 
understanding,  or  acceptance,  of  the 
hospital's  responsibility  for  services 
provided  under  contract. 

•  NPRM  provisions.  The  1983  NPRM 
was  intended  to  clarify  that  the  hospital 
has  ultimate  responsibility  for  services, 
whether  they  are  provided  directly,  such 
as  by  its  own  employees,  by  leasing,  or 
through  arrangement,  such  as  formal 
contracts,  joint  ventures,  informal 
agreements,  or  shared  services.  Because 
many  contracted  services  are  integral  to 
direct  patient  care  and  are  important 
aspects  of  health  and  safety,  a  hospital 
cannot  abdicate  its  responsibility  simply 
by  providing  that  service  through  a 
contract  with  an  outside  resource.  For 
purposes  of  assuring  adequate  care,  the 
nature  of  the  arrangement  between  the 
hospital  and  the  "contractor"  is 
irrevelant.  The  NPRM,  therefore, 
proposed  to  specify  that  the  governing 
body  must  be  responsible  for  these 
services  and  that  the  services  must  be 
provided  in  a  safe  and  effective  manner. 

As  a  result  of  the  increased  reliance 
on  contracting  for  temporary  nursing 
personnel  by  hospitals,  the  NPRM  also 
included  specific  requirements  to  ensure 
that  hospitals  provide  adequate 
supervision  and  evaluation  of  the 
clinical  activities  of  nonemployee 
licensed  nursing  personnel 
(5  482.23(bM6)).  This  would  ensure  that 
contracted  nursing  employees  are 
required  to  perform  at  the  same  level  of 
competence  as  nurses  employed  directly 
by  the  hospital. 

•  Public  comments.  Commenters 
objected  to  the  requirement  that 
hospitals  be  responsible  for  services 
furnished  in  the  hospital  under 
contracts.  They  argued  that  the  hospital 
should  be  responsible  only  for  assuring 
that  the  contractor  meets  necessary 


standards  and  can  provide  reputable 
services. 

•  Response  and  provisions  of  final 
regulations.  We  have  retained  the 
standard  for  services  provided  under 
contract  in  the  final  regulations,  but 
have  revised  it  to  indicate  that  the 
governing  body  is  responsible  for 
assuring  that  the  contractor  furnishes 
services  that  permit  the  hospital  to 
comply  with  all  applicable  conditions  of 
participation  and  standards  for  the 
contracted  services.  We  have  also 
revised  the  quality  assurance  condition 
(§  482.21)  to  assure  that  services 
provided  under  contract  that  relate  to 
patient  health  and  safety  are  included 
for  evaluation  in  the  quality  assurance 
plan. 

6.  Standard  for  Discharge  Planning 
(proposed  S  482.12(f),  now  $  482.21(b), 
previously  i  405.1034(a)(4)) 

•  Existing  provisions.  Under  current 
regula  lions,  planning  for  patient  care 
after  discharge  is  provided  for  under  the 
standards  for  organization,  direction, 
and  personnel  of  the  social  work 
departments  under  the  optional  social 
services  condition  (The  current 
regulations  do  not  specifically  refer  to 
the  term  "discharge  planning.") 

•  NPRM  provisions.  Because  of  the 
optional  nature  of  social  services  in  the 
current  regulations  and  our  belief  that 
the  organization  of  social  work 
departments  does  not  require  Federal 
regulations,  we  proposed  to  delete  this 
condition  in  our  January  1983  NPRM 
However,  we  believe  discharge  planning 
is  essential  to  total  patient  health  and 
that  this  is  a  function  that  a  hospital 
should  provide.  In  addition,  discharge 
planning  has  been  linked  to  decreased 
rates  of  hospital  readmissions. 
Therefore,  in  the  NPRM,  we  proposed  to 
add  a  new  standard  under  the  governing 
body  condition  that  requires  discharge 
planning.  The  governing  body  would 
have  been  responsible  for  assuring  an 
ongoing  effective  program  that  provides 
for  followup  care  for  patients. 

•  Public  comments.  Most  commenters 
favored  including  discharge  planning 
requirements  in  the  regulations.  Some 
commenters  suggested  that  we  revise 
our  proposed  standard  to  require 
coordinated  efforts  of  the  hospital's 
services  in  planning  for  patient  care 
after  discharge.  Other  conunenters 
suggested  that  we  require  specific  types 
of  personnel  (for  example,  nursing  or 
social  services  personnel)  to  be 
responsible  for  discharge  planning.  A 
commenter  recommended  that  we 
consolidate  numerous  requirements 
related  to  patient  care  included  in  the 
governing  body  standards  (e.g., 
physician  care,  discharge  planning. 


social  services)  in  a  new  patient  care 
delivery  condition  because  these 
requirements  all  pertain  directly  to 
patient  care  rather  than  to 
administrabon. 

•  Responses  and  provisions  of  final 
regulations.  We  agree  that  appn^riate 
coordination  of  discharge  planning 
among  hospital  services  is  essential  and 
have  revised  the  standard  accordingly. 
However,  we  have  not  specified  which 
hospital  personnel  must  carry  out  this 
activity,  since  such  specificity  could 
unduly  restrict  a  hospital's  flexibility  in 
meeting  the  discharge  planning  needs  of 
its  patients.  We  have  transferred  the 
discharge  planning  standard  from  the 
condition  on  governing  body  to  the 
condition  on  quaUty  assurance  because 
we  beUeve  a  hospital  can  achieve  better 
compliance  with  the  standard  as  a  part 
of  an  effective  quality  of  care  assurance 
program.  We  have  not  developed  a 
separate,  comprehensive  patient  care 
delivery  condition  of  the  type 
recommended  by  one  commenter.  We 
believe  that  all  conditions  pertain  to 
patient  care  delivery,  and  that  to 
establish  a  particular  condition  in  this 
manner  could  suggest,  inappropriately, 
that  any  requirements  not  included  in 
the  condition  are  unrelated  to  patient 
care.  We  have,  however,  developed  a 
standard  that  relates  to  the  commenter's 
proposed  patient  care  deHvery  condition 
under  the  condition  relating  to  assuring 
quality  of  hospital  care  (§  482.21).  This 
standard  deals  with  discharge  planning 
(transferred  from  the  governing  body 
condition)  and  with  social  services. 
(Section  III.  CC.  of  this  preamble 
contains  a  further  discussion  of  the 
social  services  provisions.) 

7.  Deletion  of  Standards  for  Bylaws, 
Meetings.  Committees,  and  Liaison 
(previously  S  405.1021  (a),  (b).  (c)  and 
(d)) 

The  current  regulations  contain 
detailed  standards  regarding  adopting 
bylaws,  conducting  meetings,  appointing 
committees,  and  establishing  liaison  by 
the  hospital's  governing  body.  In  the 
NPRM,  we  proposed  to  delete  these 
provisions  regarding  bylaws,  meetings, 
committees,  and  liaison  because  we 
considered  them  unnecessarily 
prescriptive.  We  believe  that  it  is  not 
necessary  for  Federal  regulations  to 
address  these  specific  administrative 
issues.  Rather,  these  provisions  ahould 
fall  under  the  discretion  of  individual 
facility  management.  No  public 
comments  were  received  in  this  specific 
area  and  the  standards  are  deleted  in 
the  final  regulations. 


IM  I 


22016  Federal  Reyster  /  Vol.  51.  No.  116  /  Tuesday.  June  17.  1966  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51.  No.  116  /  Tuesday.  June  17.  1986  /  Rules  and  Regulations  22017 


IM  I 


8.  Deletion  of  Standard  for  Physical 
Plant  (S405.1021(i)) 

The  current  regulations  also  contain 
under  the  governing  body  condition  a 
requirement  that  the  governing  body  be 
actively  involved  in  maintaining  the 
physical  plant.  In  the  NPRM,  we 
proposed  to  delete  this  requirement  as 
duplicative  of  the  intent  of  the  condition 
on  physical  environment.  No  specific 
comments  were  received  on  the  deletion 
and  this  requirement  is  also  deleted  in 
the  fmal  regulation. 

G.  Quality  Assurance  (§  482.21) 

•  Existing  provisions.  A  number  of 
the  current  regulations  contain 
provisions  that  specify  procedural 
requirements  that  hospitals  must  follow 
to  assure  quality  care  (fcr  example, 
under  the  conditions  and  standards  for 
organizational  characteristics, 
committee  functions,  and  personnel). 
We  believe  that  a  focused  requirement 
would  better  address  quality  of  care. 

•  NPRM  provisions.  We  proposed  to 
include  a  new  condition  of  participation 
that  would  require  the  hospital  to 
establish  a  hospital-wide  quality 
assurance  program  aimed  at  identifying 
and  correcting  patient  care  problems. 
Specifically,  we  proposed  to  require  that 
the  hospital — 

•  Have  a  written  quality  assurance 
plan; 

•  Evaluate  all  organized  services, 
nosocomial  infections  (that  is.  infections 
originating  within  a  hospital],  and 
medication  therapy; 

•  Evaluate  all  surgery;  and 

•  Document  deficiencies  and  take 
appropriate  remedial  action. 

•  Public  comments.  One  commenter 
recommended  that  we  clarify  what  we 
meant  by  a  quality  assurance  program 
"encompassing  all  practicing  hospital 
staff."  Similarly,  other  commenters 
indicated  that  it  would  be  inappropriate 
for  all  organized  services  to  be 
evaluated  under  a  quality  assurance 
program  (for  example,  accounting, 
printing,  etc.]  and  recommended  that  the 
program  only  relate  to  health  and  safety 
requirements. 

•  Responses  and  provisions  affinal 
regulations.  Our  intent  was  to  establish 
a  condition  adequate  to  evaluate  all 
patient  care  services  in  the  hospital. 
Therefore,  we  have  clarifled  the  scope 
of  the  condition  by  indicating  that  the 
quality  assurance  program  must 
evaluate  the  provision  of  patient  care 
services  and  that  the  plan  must  apply  to 
all  organized  services  related 
specifically  to  patient  care,  including 
services  provided  under  contract.  We 
believe  these  changes  will  make  it 
clearer  that,  while  all  patient  care 


services  furnished  in  the  hospital 
(including  services  of  doctors  of 
medicine  and  osteopathy  and  other 
practitioners  not  employed  by  the 
hospital]  must  be  evaluated,  evaluation 
is  not  required  for  hospital  support 
services,  such  as  accounting,  that  do  not 
affect  patient  care.  We  have  made  tvio 
other  changes  in  the  regulations  to 
indicate  that  the  quality  assurance 
program  must  evaluate  all  medical  and 
surgical  services  (not  just  surgical 
services)  and  that  the  hospital  must  not 
only  document  the  appropriate  remedial 
action  but  also  the  outcome  of  that 
action  {§  482.21  (a)(3)  and  (c)).  As 
discussed  under  the  governing  body 
standard  for  discharge  planning  (section 
III.F.  of  this  preamble)  and  under  social 
services  (section  III.  CC),  we  have 
included  a  standard  that  provides  for 
social  work  services  and  discharge 
planning  as  part  of  the  quality  assurance 
condition.  The  standard  focuses  on 
medically-related  patient  care  services. 
It  requires  the  hospital  to  have  an 
ongoing  plan,  consistent  with  available 
community  and  hospital  resources,  to 
provide  or  make  available  social  work, 
psychological,  and  educational  services 
related  to  the  medically  related  needs  of 
patients.  It  also  requires  the  hospital  to 
have  an  effective,  ongoing  discharge 
planning  program  that  facilitates  the 
provision  of  foUowup  care. 

H.  Medical  Staff  (§  482.22,  previously 
§405.1023) 

•  Existing  provisions.  Current 
regulations  provide  specific 
requirements  and  detailed  standards  for 
bylaws,  committees,  meetings,  and 
qualifications  of  medical  staffs  of 
hospitals. 

•  NPRM  provisions.  In  the  NPRM  we 
proposed  to  delete  these  provisions  that 
we  believed  were  overly  prescriptive  or 
unnecessary  and  to  modify  others  as 
follows: 

1.  To  use  the  term  "medical  staff,"  not 
"physicians,"  to  allow  maximum 
flexibility  to  the  hospital  in  granting 
privileges  and  organizing  its 
professional  staff.  This  reflects  the 

-  present  hospital  trend  of  extending 
patient  care  responsibilities  to 
practitioners  other  than  doctors  of 
medicine  or  osteopathy,  (See  discussion 
under  Section  III.D.,  Definition  of 
Physician.) 

2.  To  delete  the  standard  regarding 
staff  responsibilities  to  support  hospital 
policies  since  this  detail  is  not  necessary 
for  Federal  regulations.  However,  the 
requirement  that  bylaws  be  enforced 
would  have  been  retained. 

3.  To  delete  the  standard  on  securing 
autopsies  since  autopsies  depend  on  the 


consent  of  next-of-kin,  except  when 
legally  mandated. 

4.  To  delete  requirements  regarding 
consultations  There  is  no  indication  that 
consultations,  which  are  the  direct 
responsibility  of  the  attending  physician, 
are  being  improperly  conducted. 

5.  To  combine  and  simplify 
requirements  regarding  staff 
appointments,  staff  qualifications,  and 
staff  officers  (5  405.1023  (d).  (e),  and  (h)). 
The  revision  under  the  proposed 
regulations  would  have  required:  (a)  a 
well-organized  medical  staff 
accountable  to  the  governing  body  for 
the  quality  of  medical  care  given  to 
patients:  (b)  periodic  appraisals  of 
members  of  the  staff;  (c)  the  granting  of 
clinical  privileges  only  to  those  legally, 
professionally,  and  ethically  qualified; 
and  (d)  an  individual  physician  who  is 
responsible  for  the  organization  and 
conduct  of  the  medical  staff.  We 
proposed  to  maintain  these 
requirements  since  there  is  evidence 
that  a  strong  and  responsible  medical 
staff  organization  is  related  positively  to 
the  provision  of  quality  care. 

6.  To  delete  the  requirements 
regarding  "other  staff  (5  405.1023(g)) 
since  they  are  prescriptive  without  an 
apparent  relationship  to  patient  health     r" 
and  safety. 

7.  To  simplify  the  requirement  on 
bylaws.  The  revision  under  the  proposed 
regulations  would  have  required  bylaws 
that  enable  the  medical  staff  to  carry  out 
its  responsibilities,  and  include  a 
statement  of  qualifications  for 
admittance  to  the  staff  and 
responsibilities  of  each  category  of 
medical  staff. 

8.  To  delete  requirements  on  various 
specified  committees  (S  405.1023(j}-(o)) 
as  unnecessary  and  overly  prescriptive. 
For  example,  die  medical  staff  should 
have  flexibility  in  determining  whether  a 
medical  records  committee  is  necessary. 
Also  the  issue  of  quality  of  care  that 
formerly  gave  rise  to  the  requirement  for 
a  tissue  committee  (S  405.1023(o))  is  now 
dealt  with  under  another  condition, 
quality  assurance  (S  482.21). 

9.  To  delete  the  requiremeiit 
concerning  meetings  (t  405.1023(p)). 
These  meetings,  such  as  those  focusing 
on  review  of  clinical  work,  were 
intended  to  assure  quality  of  care.  That 
intent  would  l>e  provided  for  under  the 
quality  assurance  condition. 

10.  To  delete  the  requirements  on 
organization,  staffing,  and 
responsibilities  of  medical  staff 
departments  and  chiefs  of  services 

((  405.1023  (g)  and  (r)]  as  unnecessary 
and  not  affecting  patient  health  and 
safety. 


•  Public  comments,  responses,  and 
provisions  affinal  regulations. 
Comment:  Some  commenters 
recommended  that  the  regulation  be 
revised  to  prohibit  the  hospital  or  its 
medical  staff  from  discriminating 
against  any  category  of  physician 
identified  in  the  proposed  S  482.3  by 
refusing  to  allow  admittance  to  the  staff 
or  duties. and  privileges  based  on  the 
category  of  a  physician  rather  than 
individual  capabilities. 

Response:  We  have  not  accepted  this 
recommendation  because  we  wish  to 
grant  hospitals  the  flexibility  to  allow  or 
to  refuse  to  allow,  practitioners  other 
than  doctors  of  medicine  or  osteopathy 
to  join  the  medical  staff  and  to  obtain 
privileges  if  the  hospital  so  chooses.  To 
do  otherwise  could  not  give  adequate 
deference  to  State  laws  that  regulate 
hospitals  or  to  changing  practices  in  the 
delivery  of  medical  care. 

Comment  Commenters  objected  to 
the  opening,  of  the  medical  staff  to 
practitioners  other  than  doctors  of 
medicine  or  osteopathy  that  they 
believed  was  implicit  in  the  proposed 
rule's  absence  of  a  discussion  of  the 
composition  of  the  medical  staff.  They 
argued  that  the  medical  staff  functions 
of  setting  policies  and  procedures 
governing  the  hospital's  provision  of 
care,  and  the  review  and  granting  of 
clinical  privileges,  demanded  the  skills 
and  training  possessed  only  by  doctors 
of  medicine  or  osteopathy. 
Consequently,  they  believed  that 
creating  the  potential  for  membership  by 
other  individuals  would  also  create  the 
potential  for  doctors  of  medicine  or 
osteopathy  to  have  a  diminished  impact 
on  medical  staff  functions,  resulting  in 
loss  of  quality  of  patient  care. 

Response:  We  have  revised  the 
condition  addressing  the  governing  body 
responsibility  for  the  medical  staff 
(§  482.12(a))  and  the  condition  on  the 
medical  staff  (S  482.22)  to  clarify  the 
governing  body's  responsibility  to 
determine  the  composition  of  the 
medical  staff  and  to  approve  the 
medical  staff  bylaws.  As  discussed 
earlier  under  section  III.  D.,  we  have 
also  revised  portions  of  other  conditions 
to  require  that  only  a  doctor  of  medicine 
or  osteopathy  be  permitted  to  perform 
certain  functions  and  services  where  we 
believe  the  functions  or  services  of  a 
doctor  of  medicine  or  osteopathy  are 
essential  to  patient  health  and  safety. 

As  previously  noted  in  response  to  a 
comment,  we  wish  to  grant  hospitals  the 
flexibility  to  allow,  or  to  refuse,  to  allow, 
practitioners  other  than  doctors  of 
medicine  or  osteopathy  to  join  the 
medical  staff  and  to  obtain  privileges  if 
the  hospital  so  chooses.  To  do  otherwise 
would  not  give  adequate  deference  to 


State  laws  that  regulate  hospitals  or  to 
changing  practices  in  the  delivery  of 
medical  care. 

Comment:  Commenters  objected  to 
the  requirement  that  a  "physician"  (as 
defined  in  the  regulations]  be 
responsible  for  the  organization  and 
conduct  of  the  medical  staff.  They 
recommended  that  we  specify  that 
direction  be  provided  either  by  a  doctor 
of  medicine  or  osteopathy  or  by  a 
committee  of  physicians  as  defined  in 
the  NPRM,  a  majority  of  which  would  be 
required  to  be  doctors  of  medicine  or 
osteopathy. 

Response:  We  have  revised  the 
regulation  to  require  that  an  individual 
doctor  of  medicine  or  osteopathy  be 
responsible  for  the  conduct  and 
organization  of  the  medical  staff.  We 
believe  that  this  change  assures  a 
necessary  level  of  skills  and  education 
for  the  direction  of  the  medical  staff.  We 
have  not  adopted  the  suggestion  that  we 
permit  this  responsibility  to  be  assigned 
to  a  committee.  We  are  concerned  that 
division  of  responsibility  for 
maintenance  of  quality  of  care 
standards  among  members  of  a 
committee  could  lead  to  inconsistent 
application  of  those  standards,  and  that 
these  inconsistencies,  which  could 
jeopardize  patient  health  and  safety, 
would  be  difficult  to  detect  and  correct 
if  accountability  is  dispersed  among  the 
members  of  a  committee.  To  ensure 
proper  accountability  for  medical  staff 
conduct  and  organization,  we  believe  a 
single  individual  must  have  this 
responsibility. 

We  have  also  revised  the  regulation  to 
indicate  that,  if  a  hospital  chooses  to 
have  a  medical  staff  executive 
committee,  a  majority  of  the  committee 
members  must  be  doctors  of  medicine  or 
osteopathy.  If  the  chairperson  is  a 
doctor  of  medicine  or  osteopathy,  he  or 
she  could  be  designated  as  the 
individual  responsible  for  the  conduct 
and  organization  of  the  medical  staff.  If 
a  hospital  chooses  to  have  a  medical 
staff  executive  committee  that  acts  for 
the  staff  under  the  same  circumstances, 
we  believe  that  it  is  necessary  to  patient 
health  and  safety  that  a  majority  of  its 
members  be  doctors  of  medicine  or 
osteopathy.  We  also  believe  that  even  if 
a  hospital  has  a  medical  staff  executive 
committee,  it  is  necessary  that  an 
individual  doctor  of  medicine  or 
osteopathy  be  designated  as  the  director 
to  assure  consistent  application  of 
standards  essential  to  quality  of  care. 

Comment:  Commenters  recommended 
that  we  continue  the  requirement  for  a 
joint  committee  to  formalize  liaison 
between  the  medical  staff  and  the 
hospital's  administration.  The 
commenters  argued  that  this  committee 


is  necessary  to  coordinate  activities 
related  to  patient  care  and  that  without 
such  a  requirement  coordination  would 
falter. 

Response:  We  have  not  accepted  this 
recommendation  because  we  beUeve 
that  the  requirement  that  the  medical 
staff  be  accountable  to  the  governing 
body  for  the  quality  of  care  makes  the 
governing  body  responsible  for  assuring 
coordination  of  patient  care  services. 
We  believe  that  how  best  to  organize 
liaison  and  coordination  of  activities 
with  the  medical  staff  should  be  the 
internal  decision  of  the  hospital's 
management. 

Comment:  Commenters  recommended 
that  the  regulations  be  revised  to  require 
the  medical  staff  bylaws  to  contain  a 
description  of  the  organization  of  the 
medical  staff,  a  list  of  recognized 
categories  of  medical  staff,  and  enough 
latitude  for  nonphysician  practitioners 
to  perform  physical  examinations  and 
health  histories,  if  this  practice  is 
consistent  with  State  laws  and  the 
wishes  of  the  medical  staff. 

Response:  We  have  revised  the 
regulations  to  incorporate  the  first  two 
recommendations  because  we  feel  the 
details  of  the  recommendations  are 
necessary  to  ensure  that  the  medical 
staff  functions  in  a  manner  that 
promotes  patient  health  and  safety.  We 
have  not  accepted  the  third 
recommendation,  but  have  instead 
specified  that  the  physical  examination 
and  medical  history  must  be  performed 
by  a  doctor  of  medicine  or  osteopathy, 
or.  for  patients  admitted  only  for 
oromaxillofacial  surgery,  by  an 
oromaxillofacial  surgeon  who  has  been 
granted  such  privileges  by  the  medical 
staff  in  accordance  with  State  law.  We 
believe  this  provision  is  necessary  to 
ensure  that  patients  receive  appropriate 
treatment  for  medical  or  psychiatric 
problems  that  may  be  present  on 
admission,  or  are  Ukely  to  arise  during 
hospitalization. 

Comment:  In  commenting  on  the 
proposed  condition  on  medical  staff, 
commenters  recommended  that  if  the 
medical  staff  is  opened  to  individuals 
other  than  doctors  of  medicine  or 
osteopathy,  we  should  call  the  staff  the^ 
"professional  staff  or  "organized  staff' 
rather  than  "medical  staff."  They 
believed  that  the  term  "medical  staff 
connotes  a  staff  of  doctors  of  medicine 
or  osteopathy,  and  that  opening  these 
staffs  to  other  practitioners  demands  a 
change  in  the  name  of  the  staff  to  reflect 
accurately  its  composition. 

Response:  We  have  not  accepted  this 
recommendation  because  the  term 
"medical  staff  connotes  a  set  of 
functions  and  responsibilities  which  this 
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regulation  is  not  intended  to  change.  The 
term  is  appropriately  used  to  refer  to  the 
staff  responsible  for  the  medical  care  of 
patients,  irrespective  of  the  composition 
of  that  staff  specified  by  the  governing 
body. 

Oomment  Commenters  were  against 
deleting  the  requirement  on  autopsies. 
They  cited  autopsies  as  a  significant 
tod  for  advancing  medical  loiowleti^. 

Response:  We  agree  with  the 
commenters'  statement  on  the  value  of 
autopsies  and  are  convinced  that 
autopsies  are  an  essential  educational 
tool  which  contributes  to  the  quality  of 
care  furnished  by  a  hospital.  Therefore, 
we  have  revised  the  regulations  to 
require  that  the  medical  staff  should 
attempt  to  secure  autopsies  in  ail  cases 
of  unusual  deaths  and  of  medical-legal 
and  educational  interest. 

/.  Nursing  Services  f§  48Z23,  previously 
§405.1024) 

•  Existing  provisions.  Section 
1861(e)(5)  of  the  Social  Security  Act 
requires  that  a  hospital  provide  24-hour 
nursing  services.  We  believe  that 
several  of  the  standards  for  the 
condition  that  implement  this  statutory 
requirement  are  overly  prescriptive, 
inflexible,  and,  in  sonte  areas, 
overlapping. 

•  NPRM  provisions.  In  the  NPRM.  we 
proposed  to  replace  the  condition 
statement  with  the  statutory  language 
that  requires  24-hour  nursing  care  be 
furnished  or  supervised  by  a  registered 
nurse,  except  for  rural  hospitals  of  50  or 
fewer  beds.  We  proposed  to  retain 
requirements  on  organization,  staffing, 
administration  of  drugs,  and  delivery  of 
care  and  to  delete  the  standards  on 
working  relationships  and  staff  meetings 
because  we  believed  these  issues  are 
best  addressed  by  the  individual 
hospitals. 

•  Public  comments,  responses,  and 
provisions  affinal  regulations. 

Comment:  Commenters  objected  to 
the  limited  list  of  individuals  permitted 
to  administer  drugs.  They  specifically 
objected  to  the  omission  of  doctors  of 
medicine  or  osteopathy  as  well  as 
respiratory  care  personnel  and 
specialized  technicians  (for  example, 
radiologic  technicians,  cardiac 
catheterization  technicians,  etc.),  citing 
their  specialized  training  and  unique 
skills  as  necessary  to  assure  quality 
care.  Other  commenters  objected  to  the 
imposition  of  Federal  regulations  over 
State  laws.  Some  commenters  objected 
to  registered  nurses  being  assigned 
responsibility  for  supervision  of  the 
administration  of  drugs  by  the 
individuals  listed  in  the  NPRM.  They 
noted  that  some  of  these  individuals  are 
not  licensed  by  States  (for  example, 


student  nurses,  medication  technicians, 
etc.)  and  that  registered  nurses  should 
not  be  responsible  for  their  actions. 
Many  commenters  recommended  that 
we  adopt  language  that  would  allow 
administration  of  drugs  by  staff  who  are 
permitted  to  do  so  by  State  law  and  the 
rules  and  regulations  of  the  medical 
staff. 

Response:  We  recognize  that  certain 
professionals  that  were  not  listed  in  the 
NPRM  have  a  legitimate  role  in 
administering  dnigs  and  are  permitted  to 
do  so  by  State  law  and  medical  staff 
rules  and  regulations.  We  have  deleted 
the  specific  listing  and  added  a 
provision  that  requires  preparation  and 
administration  of  drugs  and  biologicals 
in  accordance  with  Federal  and  State 
laws,  the  orders  of  the  practitioner  or 
practitioners  responsible  for  the 
patient's  care,  and  accepted  standards 
of  practice.  We  have  also  specified  that 
all  drugs  and  biologicals  must  be 
administered  by,  or  under  the 
supervision  of,  nursing  or  other 
persoimel  in  accordance  with  Federal 
and  State  laws,  includiixg  applicable 
licensing  requirements,  and  approved 
medical  staff  polides  and  procedures. 

Comment-  Commenters  objected  to 
restricting  the  acceptance  of  oral  orders 
to  registered  nurses  and  licensed 
practical  nurses.  They  noted  that  this 
restriction  had  the  [ratential  for  creating 
health  and  safety  hazards.  Commenters 
argued  that  in  order  to  assure  accurate 
treatment,  orders  for  highly  specialized 
drugs  and  services  should  be  taken  by 
the  specialized  staff  who  would  carry 
out  the  orders.  They  further  noted  that 
this  requirement  could  cause  a 
significant  waste  of  nursing  time  better 
spent  on  patient  care. 

Response:  We  agree  with  these 
comments  and  have  revised  the 
regulations  (§  4a2.23(c)(2)(i)]  to  allow 
acceptance  of  oral  orders  by  staff 
designated  by  medical  staff  policies  and 
procedures,  consistent  with  State  and 
Federal  laws.  We  believe  this  revision 
will  assure  patient  health  and  safety, 
will  maximize  hospital  flexibility  in  use 
of  staff,  and  will  enhance  efficiency. 

Comment-  Some  commenters  noted 
that  the  language  of  the  regulations 
conflicts  with  the  statutory  requirement 
on  whether  both  a  registered  nurse  and 
a  licensed  practical  nurse  must  be 
available  at  all  times  for  nursing 
services.  Another  commenter 
recommended  that  the  regulation  specify 
a  ratio  of  nurses  to  patients  which  must 
be  met  for  compliance  with  the  standard 
to  assure  adequate  staffing. 

Response:  We  have  revised  the 
regulation  to  include  the  specific 
statutory  language  related  to  availability 
of  nursing  services  as  the  statement  of 


the  condition.  We  have  not  included  ■ 
specific  ratio  of  nurses  to  patients 
because  the  need  for  nursing  care  varies 
from  hospital  to  hoepital  and  depends 
on  services  required.  Any  ratio 
established  would  be  inadequate  in 
some  settings  and  unnecessarily 
prescriptive  in  others. 

Comment-  Commenters  requested  that 
the  requirement  that  a  registered  nurse 
assign  care  to  other  nui-sing  personnel 
be  revised  to  allow  the  registered  nurse 
to  provide  care  as  well  as  to  supervise 
patient  care. 

Response:  We  do  not  believe  it  is 
necessary  to  make  the  recommended 
change.  The  language  of  this  standard 
does  not  preclude  the  registered  nurse 
from  both  assigning  nursing  care  and 
providing  care  directly. 

Comment-  Commenters  wanted  the 
regulations  to  be  revised  to  require  the 
director  of  nursing  to  provide  continuing 
training  and  orientation  for  the  staff  and 
to  specify  that  the  director  of  nursing  is 
not  required  to  supervise  nonemployee 
nurses  who  do  not  perform  services 
within  the  scope  of  responsibility 
assigned  to  the  nursing  service  (for 
example,  certified  registered  nurse 
anesthetists,  nurse  midwives,  etc.). 

Response:  We  have  not  accepted  the 
recommendation  to  require  the  director 
of  nursing  to  provide  training  and 
orientation  because  we  believe  that  the 
need  for  training  activities  will  be 
fulfilled  through  the  quality  assurance 
program.  If  a  hospital  and  the  governing 
body  wish  to  carry  out  these  activities 
through  the  director  of  nursing  or  other 
nursing  staff  personnel,  they  are  &ee  to 
do  so. 

We  have  revised  the  regulations  to 
clarify  that  the  director  of  nursing  is 
responsible  for  supervision  of  only  those 
clinical  activities  of  nonemployee 
nursing  personnel  that  occur  Kvithin  the 
responsibility  of  the  nursing  services. 

Comment:  Commenters  objected  to 
limiting  the  provision  of  blood 
transfusions  to  registered  nurses  with 
special  training.  They  noted  that  this 
provision  would  prohibit  physicians 
from  performing  transfusions  as  well  as 
negate  the  effect  of  State  laws  which 
determine  who  may  administer  a 
transfusion.  Many  commenters 
recommended  that  we  retain  the 
applicable  language  in  the  current 
regulation. 

Response:  We  have  accommodated 
this  recommendation  by  requiring  that 
blood  transfusions  and  intravenous 
medications  be  administered  in 
accordance  with  Federal  and  State  la%vs 
and  approved  medical  staff  policies  and 
procedures.  If  they  are  administered  by 
personnel  other  than  doctors  of 
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medicine  or  osteopathy,  the  personnel 
must  have  special  training  for  this  duty. 

/.  Medical  Record  Services  (§  482.24. 
previously  §  405. 1026) 

•  Existing  provisions.  Section 
1861(e)(2)  of  the  Act  requires  that  a 
hospital  maintain  clinical  records  on  all 
patients.  The  current  regulations 
implementing  this  requirement  specify  a 
condition  consisting  of  10  standards  and 
32  factors,  many  of  which  overlap  are 
inflexible,  and  are  overiy  prescriptive.  In 
addition,  parts  of  these  regulations  have 
been  made  obsolete  by  changes  in 
technology. 

•  NPRM  provisions.  In  the  NPRM.  we 
recommended  the  following  changes,  the 
majority  of  which  are  intended  to  focus 
on  outcome-related  requirements,  rather 
than  process-oriented  requirements: 

1.  Preservation.  We  proposed  to 
remove  the  reference  to  statute  of 
limitations  and  require  retention  of 
medical  records  for  5  years.  (The  final 
regulations  clarify  this  retention  period 
by  specifying  that  records  be  preserved 
for  at  least  5  years  to  allow  hospitals  to 
retain  records  for  a  longer  period,  if  they 
choose.) 

2.  Personnel.  We  proposed  to  delete 
all  specific  credential  requirements  for 
medical  records  personnel.  We  noted  in 
the  preamble  that  we  have  seen  no 
evidence  that  specific  credential 
requirements  are  indispensable  in 
assuring  the  quality  of  the  medical 
records. 

3.  System  details.  We  proposed  to 
modify  these  requirements  to  retain  the 
requirements  that  the  hospital  maintain 
a  system  ensuring  prompt  location  of  a 
patient  record  by  diagnosis  and 
procedure,  that  the-contents  of  the 
medical  record  contain  sufficient 
information,  and  that  the  appropriate 
person  sign  the  medical  record.  Other 
details  would  have  been  deleted. 

•  Public  comments,  responses,  and 
provisions  affinal  regulations. 

Comment-  Commenters  recommended 
that  we  require  "timely"  rather  than 
"immediate"  retrieval  of  records  by 
diagnosis  or  procedure  or  both.  They 
noted  that  only  sophisticated 
computerized  records  systems  would 
allow  immediate  retrieval. 

Response:  We  have  revised  the 
regulations  to  incorporate  this 
recommendation  because  we  believe 
that  timely  retrieval  of  records  will  be 
su^icient  for  meeting  quality  assurance 
and  utilization  review  program 
requirements  that  this  provision  was 
intended  to  support. 

Comment:  A  commenter 
recommended  that  we  require  a  plan  of 
treatment  for  each  hospital  patient 


rather  than  requiring  one  only  for 
patients  in  psychiatric  hospitals. 

Response:  We  have  not  accepted  this 
recommendation  because  in  many  cases 
creation  of  such  a  plan  for  patients  other 
than  psychiatric  patients  would  be 
impossible  until  well  into  the  stay  when 
a  diagnosis  is  established. 

Comment:  Several  commenters 
recommended  that  we  require  a 
statement  of  the  "outcome  of 
hospitalization"  in  the  medical  record  in 
lieu  of  a  prognosis.  They  noted  that 
often  a  prognosis  is  not  available  at 
discharge  because  it  may  depend  on 
further  treatment,  the  patient  may  be 
referred  to  a  tertiary  care  facility,  the 
disease  may  not  be  predictable,  or  the 
physician  may  not  want  to  disclose  the 
prognosis  to  the  patient. 

Response:  We  believe  this 
recommendation  is  valid  and  have 
incorporated  it  in  the  regulations.  We 
believe  that  a  statement  cf  the  outcome 
of  hospitalization  would  be  as  useful  as. 
or  in  some  cases  more  useful  than,  a 
prognosis. 

Comment-  One  commenter 
recommended  that  we  delete 
requirements  for  medical  record 
documentation  of  nosocomial  infections 
and  adverse  drug  and  anesthesia 
reactions  and  add  a  more  general 
requirement  for  documentation  of 
complications  that  occur  during 
hospitalization. 

Response:  We  have  not  made  this 
change  because  we  believe  records  that 
document  nosocomial  infections  and 
drug  and  anesthesia  reactions  are 
essential  tp  quality  assurance  and 
infection  control  programs,  and  thus 
have  a  direct  bearing  on  the  health  and 
safety  of  patients. 

Comment:  A  commenter 
recommended  that  we  require  that  the 
record  contain  properly  executed 
consent  forms  for  those  procedures  and 
treatments  determined  by  the  medical 
staff  to  require  written  patient  consent. 

Response:  We  accepted  this 
recommendation  because  we  believe 
that,  in  general,  it  is  appropriate  for  the 
medical  staff  to  determine  when  written 
consent  is  necessary  and  have  revised 
the  regulations  accordingly.  We  have 
also  revised  the  provision  to  take  into 
account  the  possibility  that  some  State 
laws  may  require  written  consent  under 
certain  circumstances  or  for  certain 
procedures. 

Comment:  A  commenter 
recommended  that  we  require 
interpretations  of  X-rays  to  be  inserted 
in  the  medical  record. 

Response:  We  believe  that 
S  482.24(c){2)(iii),  which  requires 
inclusion  of  "appropriate  findings  by 
clinical  and  other  staff  involved  in  the 


care  of  the  patient."  subsumes  the 
requirement  recommended  by  this 
commenter. 

Comment:  Several  commenters 
recommended  that  the  regulation  be 
revised  to  clarify  that  information  from 
the  records,  not  the  records  themselves, 
would  be  released  to  authorized 
individuals.  They  noted  that  actual 
records  are  generally  released  only  in 
accordance  with  court  orders,  a 
subpoena,  or  a  statutory  requirement. 

Response:  We  have  revised  the 
regulation  to  clarify  the  requirement  for 
the  release  of  information  from  the 
record  or  a  copy  of  the  record  and  to 
include  a  provision  that  original  records 
M-e  to  be  released  by  the  hospital  only  in 
Sicordance  with  Federal  or  State  laws, 
court  orders,  or  subpoenas.  It  is 
essential  to  patient  health  and  safety 
that  original  records  be  maintained  in 
the  hospital  to  facilitate  treatment  if  the 
patient  is  readmitted.  Duplication  of  the 
record  carries  a  risk  of  omission  or 
inadvertent  alteration  of  information 
which  could  result  in  improper 
treatment. 

Comment-  One  commenter  objected  to 
the  requirement  that  records  be 
maintained  in  original  or  legally 
reproducible  form  if  the  record  is  a 
radiologic  image.  The  commenter  argued 
.  that  such  images  should  be  kept  in  their 
original  state. 

Response:  We  believe  that  the 
provisions  of  S  482.26(d)  governing 
radiological  services,  which  require  the 
maintenance  of  image  records  for  at 
least  5  years,  ameliorates  this  concern. 

Comment  Many  commenters  objected 
to  our  proposal  to  extend  the  maximum 
timeframe  within  which  the  medical 
history  and  physical  examination 
information  must  be  completed  and 
typed  in  the  chart  from  48  to  60  hours 
after  admission.  They  argued  that 
extension  to  80  hours  could  add  a 
potential  health  and  safety  risk  if 
physicians  are  allowed  to  delay  the 
history  and  physical  beyond  48  hours 
postadmission. 

Response:  We  accept  the  commenters 
arguments  that  the  health  and  safety 
issue  is  whether  the  physical  and  history 
are  completed  in  a  timely  fashion,  not 
whether  clerical  functions  arie 
completed.  We  also  agree  that  any 
extension  of  the  timeframe  could  add  an 
element  of  risk  to  patient  health  and 
safety.  We  have,  therefore,  retained  the 
current  maximum  timeframe  of  48  hours 
in  the  final  regulations,  rather  than  the 
proposed  maximum  timeframe  of  60 
hours. 

Comment-  Commenters  objected  to 
proposed  extension  of  the  timeframe  for 
completion  of  the  record  from  15  days 
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post-discharge  to  30  days  post- 
discharge.  They  argued  that  limeiy 
completion  of  the  discharge  summary  is 
essential  to  post-discharge  care  and  to 
timely  billing. 

Response:  We  have  retained  the 
proposed  30-day  requirement  because 
none  of  the  conunenters  provided 
compelling  reasons  for  a  shorter 
timeframe.  We  believe  that  post- 
discharge  care  usually  begins  before 
conclusion  of  the  current  15-day 
timeframe.  Moreover,  providers  of  poet- 
discharge  care  can  acquire  necessary 
information  from  practitioners  or  other 
sources,  regardless  of  the  timely 
completion  of  the  record  Since  it  is  in 
the  hospital's  interest  to  bill  promptly, 
we  do  not  believe  use  of  a  longer 
timeh^me  will  necessarily  result  in 
widespread  delays  in  completing 
discbarge  summaries. 

Other  comments:  Many  commenlers 
objected  to  the  deletion  of  the 
requirement  for  credentialed  medical 
records  personnel.  This  is  an  issue  that 
has  been  addressed  as  it  relates  to 
credentials  of  all  hospital  personnel 
other  than  physicians  as  defined  in  the 
NPRM.  That  discussion  appears  eariier 
under  Section  III.B.  Personnel 
Credentials. 

K.  Pharmaceutical  Services  (§  48Z2S, 
previously  §  405.1027) 

•  Existing  provisions.  Current 
regulations  mandate  that 
pharmaceutical  services  be 
administered  in  accordance  with 
accepted  professional  principles  and 
recognized  standards  of  practice  to 
assure  safe,  accurate  pharmaceutical 
regimes  for  patients.  As  currently 
written,  this  condition  limits  the 
hospital's  ability  to  establish  its  own 
system  for  the  control  and 
administration  of  drugs. 

•  NPRM  provisions.  In  the  NPRM,  we 
proposed  to  eliminate  many  of  the 
specific  and  prescriptive  details.  We 
also  proposed  to  modify  the  personnel 
standard  to  specify  that  if  the  hospital 
does  not  have  a  staff  pharmacist,  a 
designated  individual  must  have 
responsibility  for  the  day  to-day 
operations  of  the  phtirmacy  services.  In 
addition,  we  proposed  to  specify  that, 
when  a  pharmacist  is  not  available, 
drugs  may  be  removed  only  by 
personnel  designated  by  the  medical 
staff  or  pharmacy. 

•  Public  comments,  resportses.  and 
provisions  of  final  regulations. 

Comment  Commenters  suggested  that 
we  clarify  lines  of  responsibility  for 
policies  regarding  removal  of  drugs  from 
the  storage  area  or  pharmacy  by  specific 
adherence  to  policies  of  both  the 
medical  staH'  and  the  pharmacist.  Other 


commenters  recommended  that,  in 
specifying  what  personnel  may  remove 
drugs  from  the  pharmacy  or  drug  storage 
area  in  the  absence  of  the  pharmacist, 
four  changes  should  be  made:  that  we 
clarify  that  the  requirement  applies  at 
any  time  the  pharmacist  is  not  available; 
that  we  delete  "drug  storage  area"  or 
not  require  that  the  drug  storage  area  be 
locked;  that  we  specify  that  the 
designated  personnel  must  be  licensed; 
and  that  we  require  that  policies  for 
removing  dr\igs  be  approved  by  the 
pharmacy  and  the  medical  staff. 

Response:  We  believe  most  of  these 
suggestions  would  clarify  the  intent  of 
the  provision  and  the  lines  of  authority 
for  these  services  within  the  institution. 
We  have  made  all  changes  except  the 
following:  We  have  not  deleted  "drug 
storage  area"  since  we  believe  this 
should  remain  an  option  for  smaller 
hospitals.  In  addition,  we  believe  the 
control  of  substances  requires  a  locked 
area,  particularly  where  there  is  no 
pharmacist  on  duty  full  time.  In  lieu  of 
requiring  that  personnel  designated  to 
remove  drugs  and  biologicals  be 
"licensed  ",  we  have  required  that  they 
be  designated  in  the  policies  of  the 
medical  staff  and  phannaceutical 
service  in  accordance  with  Federal  and 
State  law. 

Comment:  Commenters  suggested  that 
we  substitute  the  term  "pharmaceutical 
service"  for  "pharmacist"  to  emphasize 
that  the  services  performed  are  an 
integral  part  of  the  organized  delivery  of 
health  care.  Other  commenters 
suggested  changing  the  statement  of  the 
condition  to  clarify  that  the 
pharmaceutical  service  is  responsible 
for  quahty,  effective  drug  therapy. 

Response:  We  have  incorporated  the 
first  change  where  possible.  We  have 
not  made  the  change  if  doing  so  would 
blur  the  lines  of  responsibility  for 
functions  that  can  only  be  performed  by 
the  pharmacist.  We  beUeve  that  the 
determination  of  the  quality  (^  drug 
therapy  is  very  subjective. 

Comment:  Commenters  requested  that 
we  modify  the  statement  of  the  standard 
on  delivery  of  services  (S  482.25(b))  to 
indicate  that  "applicable"  standards  of 
practice  which  are  consistent  with  State 
law  will  be  applied  in  distributing  and 
administering  drugs. 

Response:  We  have  accepted  the 
comment  as  our  intent  is  to  require 
standards  that  are  consistent  with  State 
and  Federal  laws. 

Comment-  Commenters  suggested  that 
the  standards  be  further  revised  to 
reflect  changes  in  pharmaceutical 
services  over  the  past  decade.  They 
stated  that  "administration"  of  drugs  is 
generally  recognized  as  a  nursing 
service  and  suggested  that  we  use  the 


concept  of  "control  erf  drugs"  as  a 
function  of  the  pharmaceutical  service. 
Some  commenters  recommended  that 
we  specify  permitted  use  of  a  unit  dose 
system.  Other  commenters  stated  that 
we  should  include  "biologicals"  along 
with  "drugs  '  in  any  provisions  relating 
to  pharmaceutical  services  since  the 
term  clarifies  the  substances  to  which 
the  requirements  apply. 

Response:  We  have  accepted  these 
suggestions  since  they  are  reasonable, 
accurate  reflections  of  present  practice. 
However,  we  have  not  referred 
specifically  to  a  unit  dose  system 
because  we  believe  that  the  current 
language  of  the  regulations  does  not 
preclude  use  of  such  a  system. 

Comment  Some  commenters  believed 
the  requirements  for  protecting  patients 
from  toxic  or  dangerous  medications  to 
be  contrsiry  to  our  staled  goal  of 
stressing  outcome  rather  than  process. 
Other  commenters  want  the  prescribing, 
practitioner,  rather  than  the  medical 
staff,  to  approve  the  automatic  stoppage 
of  dosages  of  dangerous  drugs. 

Response:  The  final  regulations 
require  a  procediue  for  stopping  open- 
ended  drug  orders,  subject  to  approval 
by  the  medical  staff.  We  have  not 
restricted  this  requirement  to  toxic  or 
dangerous  drugs,  since  extended  use  of 
any  drug  product  carries  with  it  a 
potential  risk  to  patient  safety.  We  also 
do  not  believe  these  procedures  should 
be  left  to  the  prescribing  practitioner. 
We  believe  that  consistent  practices  are 
necessary  within  the  hospital,  and  such 
consistency  would  not  be  possible  if 
individual  practitioners  wen  making  ad 
hoc  decisions. 

Comment  Commenters  suggested  that 
the  requirements  regarding  dispensing  of 
drugs  (S  482.25(b)(1))  as  well  as  the 
reporting  of  abuses  or  losses  of 
controlled  substances  (5  482.25(b)(7))  be 
amended  to  show  that  they  are  done  in 
accordance  with  State  and  Federal  laws. 

Response:  We  have  incorporated  the 
suggested  language,  althou^  a  facility  is 
required  to  meet  all  applicable  State  and 
Federal  laws  by  virtue  of  other 
provisions.  However,  we  believe 
repeating  the  requirement  here  would  be 
useful. 

Comment  Conunenters  suggested  that 
we  expand  the  list  of  information  in 
S  482.25(b)(8)  that  must  be  made 
Qyailable  for  use  by  the  professional 
staff  to  include  information  on  drug 
therapy,  potential  side  effects, 
toxicology,  and  other  drug  information 
and  to  define  the  professional  staff  to 
whom  a  formulary  and  information 
regarding  drug  interactions  must  be 
made  available.  Commenters  also 
suggested  that  we  replace  the 
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requirement  for  a  formulary  with  a 
requirement  for  a  formulary  system. 
Response:  We  have  accepted  the 
suggestions  for  expanded  professional 
information  because  we  believe  they 
provide  the  potential  for  improving  the 
outcome  of  pharmaceutical  services.  We 
have  also  accepted  the  suggestion  for  a 
formulary  system  because  we  believe 
this  is  an  effective  way  to  assure  quality 
pharmaceuticals  at  reasonable  costs. 
We  have  not  specified  the  professional 
staff  to  whom  the  information  must  be 
available  because  we  believe  the 
hospital  wotild  want  to  identify  those 
individuals  on  the  basis  of  the 
organization  of  the  provision  of  these 
services. 

Comment  Commenters  stated  that  we 
have  emphasized  drug  storage  area  and 
suggested  that  we  delete  the  concept 
and  stress  that  there  must  be  an 
organized  pharmaceutical  service  under 
the  direction  of  a  qualified  registered 
pharmacist.  Other  commenters 
recommended  that  we  define  what 
constitutes  a  pharmacist's  supervision  if 
the  hospital's  pharmaceutical  services 
consist  of  a  drug  storage  area.  Some 
commenters  suggested  that  the 
regulations  require  that  a  pharmacist  be 
on  call  or  that  a  consultant  pharmacist 
be  available  during  times  when  the 
pharmacist  is  not  there. 

Response:  We  have  made  changes  to 
stress  the  need  for  pharmaceutical 
services.  The  regulations  already 
specifically  require  that  a  registered 
pharmacist  direct  the  services  and  be 
responsible  for  developing,  supervising, 
and  coordinating  all  activities  in 
pharmacy  services.  Our  intent  is  that  the 
pharmaceutical  services  meet  the  needs 
of  patients,  including  the  need  for 
emergency  services  at  times  when  the 
pharmacist  is  not  there.  We  do  not 
believe  that  prescriptive  Federal 
regulations  should  be  imposed  on 
hospitals  that  could  meet  this 
requirement  in  other  ways,  oonsistent 
with  Federal  and  State  laws  and  the 
needs  of  patients.  We  have  not  deleted 
the  language  relating  to  drug  storage 
areas  because  there  are  small 
institutions  where  this  is  the  only  way  in 
which  these  services  can  be  furnished. 
By  stressing  the  soundness  of  policies 
and  procedures  in  effect  in  the  absence 
of  the  pharmacist  responsible  for  the 
service,  we  believe  we  have  adequately 
responded  to  the  concerns  of  these 
commenters. 

L  Radiologic  Services  (§  482.26. 
Previously  §  405. 1029) 

•  Existing  provisions.  Current 
regulations  provide  that  basic  radiologic 
services  must  be  available  to  patients 
and  that  these  services  must  be 


provided  in  accordance  with 
professionally  approved  standards  for 
safety  and  personnel  qualifications. 

•  NPRM  provisions.  We  proposed  to 
revise  the  condition  statement  to  define 
more  specifically  what  constitutes 
radiological  services.  We  proposed  to 
retain  the  basic  factors  relating  to  safety 
hazards  and  to  revise  the  personnel 
standard  to  require  that  only  a  qualified 
radiologist,  either  full  or  part  time, 
supervise  the  services  and  interpret 
films  that  require  specialized 
knowledge.  The  current  language  in  the 
regulations  had  been  interpreted  by 
some  to  mean  that  a  radiologist  must 
interpret  or  reinterpret  every  film.  The 
proposed  language  would  also  make  it 
clear  that  the  radiologist  needs  to  sign 
reports  only  of  his  or  her  interpretations. 

We  proposed  to  allow  the  medical 
staff  and  the  individual  responsible  for 
radiological  services  to  designate  who  is 
qualified  to  use  radiological  apparatus. 
We  also  proposed  to  modify  the 
standard  on  signed  reports  to  require 
that  records  of  departmental  activities 
be  maintained  and  that  radiological 
reports  and  films  be  preserved  for  5 
years.  (As  explained  earlier,  the  final 
regulations  require  that  records  be 
preserved  for  at  least  5  years.)  Specific 
references  to  fluoroscopy  and  radium 
were  to  be  deleted  since  the  term 
radiology  includes  these  items. 

•  Public  comments,  responses,  and 
provisions  affinal  regulations. 

Comment  A  number  of  commenters 
believed  that  the  restriction  of  radiologic 
services  to  orders  by  practitioners  with 
clinical  privileges  would  prohibit  a 
hospital  from  providing  a  community- 
wide  service.  They  suggested  that  we 
allow  fuller  use  of  the  service.  Similarly, 
commenters  believed  the  medical  staff 
should  be  free  to  designate,  by 
resolution,  the  acceptance  of  referrals  of 
patients  of  practitioners  not  on  the 
medical  staff  for  diagnostic  procedures. 

Some  commenters  stated  that  the 
provision  of  radiologic  services  should 
be  on  the  order  of  a  doctor  of  medicine 
or  osteopathy  or  other  practitioner 
authorized  under  State  law.  Others 
believed  the  ordering  practitioners 
should  be  identified  as  "fully  licensed 
physicians  or  limited  licensed 
practitioners"  as  stipulated  in  the 
determination  of  privileges  under 
medical  staff  bylaws.  Other  commenters 
suggested  that,  if  the  ordering  of 
radiologic  services  is  granted  to 
individuals  outside  the  institution's 
medical  staff  or  to  practitioners  with 
limited  licenses,  language  be  added  to 
assure  that  the  hospital  is  free  to 
maintain  standards  of  responsibility. 

Response:  We  have  revised  the 
regulations  to  permit  the  medical  staff 


and  governing  body  to  extend  the  use  of 
the  services,  consistent  with  State  law. 
to  others  outside  the  hospital.  This  will 
permit  maximum  flexibility  of  the 
hospital  in  responding  to  the  needs  of  its 
service  area.  Nothing  in  the  condition 
precludes  the  hospital  from  establishing 
standards  of  responsibility  for  the 
referring  practitioners. 

We  believe  the  provision  of  the 
condition  is  sufficiently  broad  to 
encompass  all  potential  disciplines  that 
may  be  permitted  to  order  radiologic 
services.  We  specify  in  the  regulations 
that  the  services  must  be  authorized 
only  by  practitioners  with  clinical 
privileges  or.  consistent  with  State  law, 
by  other  practitioners  authorized  by  the 
medical  staff  and  the  governing  body  to 
order  the  services.  In  many  areas  of  the 
country,  doctors  of  medicine  or 
osteopathy  other  than  radiologists  may 
be  interpreting  certain  categories  of 
imaging  procedures.  It  is  not  the  intent 
of  these  regulations  to  change  or  dictate 
medical  practices:  instead,  we  want  to 
structure  our  rules  in  a  way  that  permits 
individual  medical  staffs  to  structure 
their  procedures  to  address  patient 
needs  and  local  medical  patterns  of 
practice. 

Comment  Commenters  stated  that  the 
restriction  of  the  application  of  the 
condition  to  ionizing  radiology 
procedures  is  not  appropriate  since 
ultrasound  procedures  are  also 
mentioned.  They  suggested  that  the 
appropriate  location  of  the  reference  to 
these  ionizing  procedures  is  in  the 
standard  relating  to  safety  for  patients 
and  personnel,  and  that  the  application 
of  the  entire  condition  be  limited  instead 
to  diagnostic  radiology  procedures. 

Response:  We  agree  that  the 
statement  limiting  application  of  the 
condition  to  ionizing  procedures  is  not 
appropriate  since  new  techniques  are 
available  for  imaging.  We  have  moved 
the  statement  to  the  standard  relating  to 
patient  and  personnel  safety  as 
suggested.  We  have  not  limited  the 
application  of  the  regulations  to 
diagnostic  radiation  services  because 
the  regulations  apply  also  to  any 
therapeutic  radiation  services  that  are 
furnished. 

Comment  Commenters  questioned  the 
NPRM  specification  of  the  individual 
who  may  designate  which  personnel 
may  use  radiologic  equipment  and 
administer  procedures.  They  suggested 
that  we  not  limit  use  to  personnel 
designated  as  qualified  by  the  individual 
responsible  for  the  service  or  by  the 
medical  staff  but  extend  use  to 
personnel  designated  as  qualified  by  the 
radiologist  responsible  for  the  service 
and  fulfy  licensed  doctors  of  medicine  or 


22022  Federal  Register  /  Vol.  51.  No.  116  /  Tuesday.  June  17.  1986  /  Rules  and  Regulations 


osteopathy  or  limited  licensed 
practitioners  under  privileges  granted  by 
the  medical  staff  with  the  concurrence 
of  the  radiologist.  Other  commenters 
suggested  that  the  attending  practitioner 
rather  than  the  medical  staff  should 
designate  personnel. 

Response:  We  have  modified  the 
language  of  this  provision  to  clarify  that 
the  medical  staff  is  the  entity  to 
designate  who  may  use  radiologic 
equipment  and  administer  procedures. 
We  believe  that  the  medical  stafTs 
responsibility  for  the  quality  of  patient 
care  requires  that  the  medical  staff 
determine  who  may  use  radiologic 
equipment  and  administer  procedures 
because  of  the  risks  to  patient  health 
and  safety  inherent  in  these  services. 

We  do  not  believe  that  we  can 
assume  that  the  practitioner  responsible 
for  the  patient's  care  would  be  familiar 
enough  with  equipment  and  procedures 
to  designate  who  may  use  radiologic 
equipment  and  administer  procedures. 

Comment-  Some  commenters 
recommended  that  the  regulations  be 
modified  to  require  that  a  radiologist 
must  interpret  all  imaging  procedures 
rather  than  only  those  procedures  that 
require  specialized  knowledge.  Other 
commenters  suggested  that  we  expand 
the  requirement  that  a  radiologist  sign 
reports  of  interpretations  to  require 
other  practitioners  also  to  sign  them. 
They  argued  that  this  expansion  will 
afford  protection  to  the  patient  and 
perhaps  be  a  deterrent  to  clinicians  to 
undertake  imaging  procedures. 

Response:  We  believe  requiring  the 
radiologist  to  interpret  all  imaging 
procedures  would  create  hardships  for 
many  hospitals  that  must  rely  on  part- 
time  or  consultant  radiologists.  We  also 
believe  that  the  determination  of  those 
procedures  that  must  be  interpreted  by  a 
radiologist  should  be  stipulated  by  the 
medical  staff  of  individual  hospitals.  If  a 
hospital  wishes  to  have  every  procedure 
interpreted  by  a  radiologist,  there  is  no 
preclusion  to  that  approach.  Since  the' 
regulations  are  intended  to  permit 
hospitals  to  exercise  flexibility  in  who 
may  interpret  radiologic  services,  we 
have  made  the  recommended  change 
that  individuals  designated  by  the 
medical  staff  must  sign  their  own 
reports  as  well  as  that  the  radiologist  is 
responsible  for  signing  only  his  or  her 
own  reports.  We  believe  the 
recommended  approach  is  equitable  and 
legally  supportable. 

Comment-  Commenters  believed  we 
have  created  confusion  by  referencing  a 
radiologist  supervising  the  service  in 
some  places  and  an  individual 
responsible  for  the  service  in  others. 
They  further  commented  that 
radiologists  should  be  defmed  by 


credentials  and  that  consistent  and 
accurate  terminology  should  be  applied 
to  doctors  of  medicine  or  osteopathy 
other  than  radiologists  who  may  be 
permitted  by  the  medical  staff  to 
perform  and  interpret  some  radiologic 
procedures.  Some  commenters 
suggested  that  we  recognize  that  some 
hospitals  use  consulting  radiologists  in 
lieu  of  full-time  or  part-time  radiologists. 

Response:  We  have  revised  the 
regulations  to  clarify  terminology 
relating  to  individuals  responsible  for 
various  functions  within  the  radiologic 
service  to  eliminate  misunderstanding 
and  to  recognize  use  of  consulting 
radiologists  in  some  hospitals.  We  have 
not  accepted  the  suggestion  that 
radiologists  be  defined  by  specific 
credentials  because  we  do  not  believe 
that  the  absence  of  credentials  will 
imperil  patient  health  or  safety. 
However,  we  have  provided  that,  for 
purposes  of  the  regulations,  a  radiologist 
is  a  doctor  of  medicine  or  osteopathy 
who  is  qualified  by  education  and 
experience  in  radiology.  We  believe  this 
is  sufficient  specificity  to  protect  patient 
health  and  safety. 

Comment-  One  commenter 
recommended  that  the  professionally 
approved  standards  for  safety  and 
personnel  qualifications  required  in  the 
statement  of  the  condition  be  identified 
as  those  reported  by  the  National 
Council  for  Radiation  Protection  and 
Measurements. 

Response:  We  do  not  believe  this 
level  of  detail  is  appropriate  for  Federal 
regulations.  Therefore,  we  have  not 
revised  the  proposed  language. 

Comment-  Commenters  suggested  that 
the  description  of  records  to  be  retained 
be  expanded  to  include  films,  scans,  and 
other  images.  Other  commenters 
suggested  that  the  requirements  for 
maintenance  of  radiologic  records  be 
cross-referenced  to  the  requirements  for 
medical  records.  They  suggested 
deleting  the  details  of  the  types  of 
records  to  be  maintained. 

Response:  We  have  expanded  the 
description  of  the  radiologic  records  to 
be  retained  as  suggested  to  refiect  a 
more  complete  listing.  We  have 
maintained  the  record  retention 
requirement  in  the  condition  even 
though  it  is  similar  to  the  requirement  on 
medical  records.  Since  different 
employees  manage  the  storage  of 
radiologic  records,  and  because,  in  some 
cases,  different  surveyors  may  evaluate 
compliance  of  the  radiologic  service  as 
opposed  to  medical  records,  we  believe 
it  would  be  helpful  to  have  the  records 
retention  rules  stipulated  in  each 
respective  area. 


M.  Laboratory  Services  (§  482.27. 
previously  §  405.1028) 

•  Existing  provisions.  Current 
regulations  specify  requirements  to 
ensure  the  health  and  safety  of  patients 
who  are  furnished  laboratory  services 
in  hospitals.  Under  current  rules,  if  a 
hospital  has  a  contractual  agreement 
with  an  outside  laboratory  for 
laboratory  services,  the  outside 
laboratory  must  be  a  Medicare- 
approved  hospital  or  independent 
laboratory. 

•  NPRM provisions.  The  main  thrust 
of  the  proposed  revisions  to  this 
condition  was  to  consolidate  similar 
factors,  clarify  the  intent,  and  establish 
uniformity  in  clinical  laboratory 
requirements.  The  standards  affected  by 
the  consolidation  are:  adequacy  of 
laboratory  services,  clinical  laboratory 
examinations,  availability  of  facilities 
and  services,  laboratory  report,  tissue 
examination,  and  reports  of  tissue 
examinations.  The  revision  also 
proposed  to  consolidate  all  personnel 
requirements  in  a  single  standard  in 
order  to  eliminate  the  ambiguity  in 
qualifications  and  clarify  the 
responsibilities  of  the  laboratory 
director.  Of  particular  note  is  the 
distinction  between  those  laboratory 
services  that  can  be  directed  by  a 
laboratory  specialist  qualified  by  a 
doctoral  degree  and  those  laboratory 
services  that,  by  their  nature,  must  be 
under  the  direction  of  an  individual 
doctor  of  medicine  or  osteopathy. 

Additionally,  we  proposed  to 
eliminate  the  preference  for  the 
American  Society  of  Clinical 
Pathologists  registry  in  order,  to  permit 
fair  competition  for  technologist 
positions  by  otherwise  qualified 
nonregistered  professionals. 

We  proposed  to  delete  the 
requirement  for  routine  urinalysis  and 
hemoglobin  or  hematocrit  on  admission 
of  each  patient.  HCFA  has  reguested 
Medicare  contractors  to  stop  automatic 
payments  for  a  variety  of  clinical  tests 
which  have  sometimes  been  routinely 
performed  on  all  Medicare  admissions. 
This  deletion  would  ensure  that  the 
regulations  are  consistent  with  this 
policy.  The  NPRM  also  proposed  to 
delete  the  requirements  on  participation 
in  staff,  departmental,  and  clinicopathic 
conferences  as  unnecessarily 
prescriptive.  We  believe  these 
conferences  should  be  subject  to 
administrative  discretion  based  on  the 
needs  of  the  individual  facility. 

As  noted  in  the  proposal,  HCFA  is 
coordinating  with  FDA  and  the  Center 
for  Disease  Control  (CDC)  of  the  Public 
Health  Service  future  revisions  of  the 
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regulations  concerning  blood  banking 
personnel,  proficiency  testing,  and 
quality  control. 

•  Public  comments,  responses,  and 
provisions  affinal  regulations. 

Comment:  A  number  of  commenters 
suggested  that  a  hospital's  laboratory 
director  be  a  doctor  of  medicine  or 
o.steopathy  who  is  qualified  by 
education  and  training,  or  a  pathologist. 
They  argued  that  the  medical  nature  of 
the  decisions  made  in  laboratories 
requires  participation  of  a  practitioner 
with  these  credentials  if  the  quality  of 
services  is  to  be  assured.  Others 
contended  that  removal  of  the 
requirement  that  a  pathologist  be 
available  on  a  consultant  basis  would 
allow  small  rural  hospitals  to  dispense 
with  a  vital  component  of  patient  care — 
adequate  laboratory  services. 

A  number  of  other  commenters 
favored  laboratory  direction  by 
personnel  with  doctoral  degrees  in  areas 
other  than  the  physical,  chemical,  and 
biological  sciences  as  well  as  other 
scientists  or  practitioners  (other  than 
doctors  of  medicine  or  osteopathy)  with 
clinical  training  and  experience.  One 
commenter  suggested  that  technical 
supervision  and  the  ability  to  interpret 
tests  requiring  specialized  knowledge, 
rather  than  specific  credentials,  be 
requirements  for  the  laboratory  director. 
Another  suggested  removal  of  the 
requirement  for  training  and  experience 
in  the  areas  of  services  offered  because 
it  would  place  limitations  on  hospitals 
inadvertently. 

Response:  In  the  proposed  rule,  we 
made  a  distinction  between  certain 
laboratory  servites  that,  by  their  nature, 
must  be  under  the  supervision  of  a 
doctor  of  medicine  or  osteopathy  and 
those  that  could  be  directed  by  a 
laboratory  specialist  with  a  doctoral 
degree.  For  example,  anatomical 
pathology  services  must  be  supervised 
by  a  pathologist  and  transfusion 
services  must  be  performed  under  the 
supervision  of  a  pathologist  or  other 
doctor  of  medicine  or  osteopathy  with 
training  and  experience  in  transfusion 
therapy  (proposed  S  482.27(c)(1)  (ii)  and 
(iii)).  We  have  revised  the  requirements 
for  training  and  experience  to  be 
consistent  with  existing  widespread 
practice  as  well  as  our  independent 
laboratory  requirements,  including  those 
for  technical  supervision  of  transfusion 
services.  We  have  not  adopted  the 
comment  suggesting  that  we  include  a 
general  provision  that  would  allow 
nondoctoral  scientists  to  serve  as 
directors  at  thi^  time.  However,  the 
Department  has  currently  underway  a 
thorough  review  of  all  clinical 
laboratory  regulations.  During  the  next 
year,  the  Department  will  be  proposing 


regulatory  and  other  reforms  intended  to 
reduce  regulatory  burden,  remove 
inconsistencies  and  eliminate 
unnecessary  credentialling  requirements 
while  continuing  to  ensure  patient 
health  and  safety. 

Comment:  One  commenter  noted  that 
the  proposed  wording  of  the  provision 
that  a  board-certified  oral  pathologist 
must  sign  oral  pathology  tissue 
examination  reports  prevents 
pathologists  who  are  not  board-certified 
from  signing  the  reports.  Another 
organization  requested  inclusion  of  its 
name  among  the  boards  recognized  for 
certification  of  dermatology  and  oral 
pathology.  Another  stated  that  private 
certification  should  not  be  the  basis  for 
qualifying  signatures  on  tissue  reports. 

Response:  The  use  of  must  in  the 
provision  on  oral  pathology  tissue 
reports  was  a  typographical  error.  We 
have  corrected  it  by  substituting  "may." 
Although  our  general  goal  is  to  remove 
credential  requirements  for  categories  of 
hospital  personnel  in  order  to  provide 
hospitals  maximum  fiexibility,  we  have 
not  removed  credentials  for  pathologists 
of  dermatology  or  oral  pathology  who 
may  sign  tissue  examination  reports.  We 
have  retained  the  requirements  for 
board  certification  in  these  two  limited 
areas  that  were  published  in  the  NPRM 
and  have  added  other  boards  in  an 
effort  to  assure  that,  if  the  reports  of 
tests  relating  to  skin  and  oral  pathology 
are  reviewed  and  signed  by  individuals 
other  than  the  hospital's  pathologist,  the 
persons  signing  have  adequate 
qualifications  for  this  task.  We  believe 
the  naming  of  specific  board 
certifications  in  these  cases  is  essential 
to  patient  health  and  safety.  This 
approach  is  also  consistent  with  the 
requirements  placed  on  independent 
clinical  laboratories  and  laboratories 
licensed  to  engage  in  interstate 
commerce  under  the  Clinical 
Laboratories  Improvement  Act 

We  have  also  corrected  an 
inadvertent  error  in  S  482.27(cKl)(ii)  Aat 
would  have  required  tissue  examination 
under  the  technical  supervision  of  a 
pathologist  or  other  individual  who  is 
certified  in  both  skin  and  oral  pathology, 
in  cases  where  the  laboratory  performs 
anatomic  pathologic  services. 

Comment  Several  commenters 
recommended  that  tissue  examinations 
and  blood  banking  and  transfusion 
services  be  performed  or  directed  by  a 
doctor  of  medicine  or  osteopathy  rather 
than  under  the  technical  supervision  of 
a  doctor  of  medicine  or  osteopathy. 
Another  suggested  changing  die 
quaUfication  of  the  nonpathologist 
physician  performing  blood  banking  and 
transfusion  services  from  "with  at  least 
2  years  of  experience  in 


imraunohematology  subsequent  to 
graduation"  to  "qualified  by  appropriate 
training  or  experience  in  transfusion 
therapy." 

Response:  We  have  not  changed  the 
NPRM  language  in  these  final 
regulations  in  response  to  the  first 
recommendation  because  we  believe  a 
hospital  should  have  maximum 
flexibility  to  use  personnel  in  the  most 
effective  manner  and  that  technical 
supervision  is  more  appropriate  than 
direction  for  purposes  of  managing  a 
subset  of  the  total  laboratory's  services. 
A  hospital  is  free  to  establish  more 
stringent  standards  if  it  desires.  We 
agree  that  the  suggested  language 
governing  the  experience  of  a  doctor  of 
medicine  or  osteopathy  who  is  not  a 
pathologist  is  less  prescriptive  and  more 
appropriate  to  the  types  of  services 
involved.  However,  we  believe  both 
training  and  experience  are  needed  and 
have  made  this  change  in  the  final 
regulations. 

Comment  Some  commenters 
disagreed  with  the  NPRM  requirement 
that  the  medical  staff  and  a  pathologist 
determine  which  tissue  specimens 
require  a  macroscopic  (gross) 
examination  or  microscopic 
examination,  or  both,  and  pointed  out 
that  all  tissue  should  receive  a 
macroscopic  examination. 

Response:  We  have  not  accepted  this 
comment  because  we  believe  that  there 
are  cases  in  which  the  medical  staff  may 
determine  that  macroscopic 
examination  of  tissues  would  not  be 
productive.  Therefore,  we  have 
permitted  the  medical  staff  to  determine 
when  tissues  require  only  a  macroscopic 
examination  or  both  a  macroscopic  and 
a  microscopic  examination. 

Comment  Commenters  suggested  that 
we  move  the  provisions  for  the 
availability  of  blood  and  donors  for 
emergency  situations  from  the  standard 
on  the  adequacy  of  laboratory  services 
to  the  standard  on  blood  and  blood 
products. 

Response:  We  have  not  accepted  this 
suggestion  because  we  believe  the 
necessity  and  importance  of  providing 
blood  in  emergencies  are  hi^lighted  in 
the  standard  for  the  adequacy  of 
laboratory  services.  We  believe  the 
impact  of  this  requirement  would  be 
lessened  by  placement  in  another 
standard. 

Comment  Commenters  recommended 
that  we  retain  the  requirement  for  the 
performance  of  routine  urinalysis  and 
hemoglobin  or  hematocrit  tests  for 
surgical  patients  or  that  the  hospital  be 
required  to  establish  rules  on  when 
these  tests  must  be  performed  routinely. 
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Response:  We  have  not  accepted  this 
recommendation  because  we  continue 
to  believe  the  imposition  of  prescriptive 
requirements  is  inappropriate.  We 
believe  that  it  would  be  inappropriate 
for  the  Federal  Government  to  require 
hospitals  to  provide  specific  services  to 
patients.  The  ordering  of  specific 
services  or  routine  tests  should  be  the 
responsibility  of  the  practitioner 
responsible  for  the  patient's  care. 
Moreover,  retaining  this  requirement 
would  be  inconsistent  with  the  policy 
discussed  earlier  under  which  Medicare 
contractors  no  longer  make  automatic 
payments  for  certain  tests. 

Comment:  Commenters  stated  that  the 
requirement  for  prompt  antibody 
identification,  while  ideal,  is  not 
realistic  for  small  hospitals  and  is 
imnecessary  for  successful  transfusion 
therapy. 

Response:  We  believe  prompt 
antibody  detection  is  necessary, 
particularly  in  cases  of  transfusion 
reaction,  but  we  agree  that  identification 
of  antibodies  may  occur  later.  We  have 
revised  the  regulation  to  reflect  this 
change. 

Comment:  Commenters  recommended 
that  the  regulations  make  clear  that 
transfusion  services  (and  accompanying 
laboratory  procedures)  are  sometimes 
contracted  out  and,  in  these  cases,  the 
contractor  should  retain  samples  of 
blood  units  rather  than  the  hospitals. 

Response:  We  believe  that  the 
procedures  for  retaining  samples  of 
blood  units  used  by  contractors  of 
transfusion  services  vary  widely. 
Therefore,  we  have  revised  the 
regulations  on  the  basis  of  this  comment 
to  require  retention  of  samples 
according  to  procedures  established  by 
the  hospital.  Thus,  the  hospital  will  be 
allowed  maximum  flexibility  in 
arranging  for  this  requirement  to  be  met. 
but  will  still  be  responsible  for  assuring 
that  samples  are  available. 

Comment-  Commenters  argued  that 
the  FDA  requirements  for  blood  and 
blood  products  are  sufficient  for  patient 
health  and  safety. 

Response:  This  issue  will  be  included 
among  the  issues  to  be  addressed 
separately  with  FDA  and  CDC.  Until 
these  discussions  take  place,  no  change 
will  be  made.  If  a  further  change  is 
needed,  we  will  publish  it  in  a  future 
Federal  Register  document. 

Comment:  Some  commenters  believed 
that  our  failure  to  discuss  the 
apphcation  of  the  condition  to 
specialized  laboratories  leads  to 
confusion.  Others  suggested  that  special 
purpose  laboratories  be  exempt  from  the 
condition.  Still  others  believed  all 
laboratories  should  meet  at  least 
portions  of  the  conditions. 


Response:  We  have  not  made  any 
changes  on  the  basis  of  these  comments 
due  to  the  lack  of  an  acceptable 
definition  that  distinguishes  a  "special 
purpose"  laboratory  fit>m  a  "general" 
laboratory.  We  will  include  this  issue, 
among  others,  for  discussion  with  FDA 
and  CDC. 

Comment:  Some  commenters 
requested  us  to  restore  the  statement: 
'The  laboratory  does  not  perform 
procedures  and  tests  which  are  outside 
the  scope  and  training  of  the  laboratory 
personnel." 

Response:  We  conciur  with  the  intent 
of  this  comment  but  believe  it  is 
adequately  addressed  in  S  482.27(c)  (3) 
and  (4)  that  requires  the  laboratory 
director  to  assure  that  no  procedures  are 
performed  outside  the  scope  of  the 
personnel's  qualifications. 

N.  Food  and  Dietetic  Services  (§  482.28. 
previously  §  405. 1025) 

•  Existing  provisions.  Current 
regulations  provide  for  the  existence  of 
a  professionally  staffed  dietary 
department  integrated  into  the  hospital. 
Detailed  standards  are  included  on 
organization,  facilities,  diets,  and 
conferences. 

•  NPRM provisions.  We  proposed  to 
retain  the  condition  on  food  and  dietetic 
services,  but  to  delete  requirements  that 
are  overly  prescriptive  and  details  that 
are  no  longer  necessary.  We  proposed  to 
delete— 

•  References  to  requirements  for 
policies  and  procedures  and  the 
supervision  of  the  staff; 

•  The  specific  details  on  the 
organization  of  the  department; 

•  The  detailed  requirements  for  the 
facilities  of  the  dietary  department.  We 
proposed  to  provide  for  a  general 
statement  under  the  condition  on 
physical  environment  (§  482.41(c)(4)) 
that  the  kitchen  and  dietetic  services 
areas  must  be  well-ventilated  and 
properly  equipped  and  maintained; 

•  The  specific  details  relating  to 
therapeutic  diets; 

•  The  requirement  that  the  director  of 
dietetics  participate  in  meetings  with 
other  department  heads. 

We  proposed  this  revision  because 
we  believed  that  it  would  be  less 
prescriptive,  but  would  not  lower  the 
quality  of  the  dietetic  services.  The 
proposed  9  482.28(a)  provided  for  a  full- 
time  employee  to  serve  as  director  of  the 
food  services  and  a  qualified  dietitian 
on  a  full-time,  part-time,  or  consultant 
basis. 

•  Public  comments.  Commenters 
recommended  that  the  regulations  be 
revised  to — 

•  Specify  certain  responsibilities  and 
functions  to  be  assigned  to  the  dietitian. 


They  considered  that  patient  nutrition 
would  suffer  without  this  professional 
involvement. 

•  Specify  that  the  director  of  the  food 
service  must  be  qualified  by  experience, 
education,  and  training. 

•  Specify  that  the  organization  of  the 
dietetic  services  must  be  appropriate  to 
the  scope  of  the  services  offered. 

•  Responses  and  provisions  affinal 
regulations.  We  concur  with  the 
recommendation  that  the  regulations 
specify  general  qualifications  of  the 
director  of  food  service  and  have 
revised  the  regulations  to  specify  that 
the  director  must  be  qualified  by 
experience  or  training.  We  have  not 
included  the  recommended  specific 
responsibilities  and  functions  of  the 
dietitian  because  we  believe  to  do  so 
would  be  inconsistent  with  our  stated 
objective  of  removing  unnecessarily 
prescriptive  requirements  from  Federal 
regulations.  Hospitals  wishing  this  level 
of  participation  by  the  dietitian  would 
not  be  precluded  from  doing  so  if  they 
desire. 

We  agree  that  the  organization  of  the 
dietetic  service  should  be  appropriate  to 
the  scope  of  the  services  offered  but 
believe  that  the  regulations  as  proposed 
and  as  adopted  as  final  accomplish  this 
basic  intent. 

We  have  made  an  additional  deletion 
in  this  condition  of  the  credentials 
requirements.  This  is  consistent  with  our 
basic  approach  to  the  issue  of 
credentialing  discussed  earlier.  We  also 
have  added  a  provision  to  the  nutrition 
standard  to  specify  that  the  nutritional 
needs  of  patients  must  be  met  in 
accordance  with  recognized  dietary 
practices  (for  example,  the  dietary 
principles  that  are  outlined  in  the 
publication,  Nutrition  and  Your  Health: 
Dietary  Guidelines  for  Americans, 
published  jointly  by  HHS  and  the  U.S. 
Department  of  Agriculture). 

The  remainder  of  the  proposed 
regulations  are  adopted  unchanged  as 
final. 

Q  Utilization  Review  (§  482.3a 
previously  §  405.1035) 

•  Existing  provisions.  Sections  1861 
(e)(6)  and  (k)  and  1902(a)(30)  of  the  Act 
provide  for  utilization  review  (UR)  of 
services  furnished  by  institutions  to 
individuals  entitled  to  benefits  under  the 
Medicare  and  Medicaid  programs.  The 
current  regulations  at  9  405.1035  that 
implement  these  sections  contain 
detailed  standards  on  approval  and 
operation  of  the  UR  plan,  written 
description  of  the  plan,  performance  of 
review  functions,  admission  review, 
extended  stay  review,  records, 
administrative  staR  responsibilities. 


medical  care  evaluation  studies,  and 
applicability  to  or  coordination  with 
other  utilization  review  activities. 

•  NPRM  provisions.  In  the  January 
1983  NPRM,  we  proposed  to  eliminate 
the  overly  prescriptive  and  detailed 
specifics  of  9  405.1035  by  replacing  the 
current  regulations  with  language  from 
the  statute.  The  revised  rule  proposed  to 
require  the  review  of  admissions, 
durations  of  stay,  and  professional 
services,  with  respect  to  medical 
necessity  and  for  the  purpose  of 
promoting  the  most  efficient  use  of 
facilities  and  services.  Reviews  would 
be  conducted  by  a  hospital  committee  or 
outside  group  and  written  notification  of 
findings  made  to  the  patient,  the 
physician,  and  the  institution.  The 
proposal  also  specified  who  can  make 
determinations  and  the  timeframe  for 
notification  of  these  determinations. 
Finally,  the  NPRM  proposed  to  retain  a 
provision  found  in  current  regulations 
that  prohibits  the  committee's  review 
from  being  conducted  by  a  physician 
who  was  professionally  involved  in  the 
case  being  reviewed  or  who  is 
financially  interested  in  the  hospital. 

•  Legislative  and  regulatory  changes 
affecting  hospital  reimbursement  and 
utilization  review.  The  Peer  Review 
Improvement  Act  of  1982  (Title  I. 
Subtitle  C  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA).    . 
Pub.  L.  97-248)  amended  Part  B  of  Title 
XI  of  the  Social  Security  Act  by 
establishing  the  Utilization  and  Quality 
Control  Peer  Review  Organization 
(PRO)  program.  This  program  replaces 
the  Professional  Standards  Review 
Organization  (PSRO)  program.  The 
responsibilities  that  PROs  are  assuming 
are  similar  to  those  previously  exercised 
by  PSROs.  PROs  review  health  care 
services  funded  under  Medicare  to 
determine  whether  those  services  are 
reasonable,  medically  necessary, 
furnished  in  the  appropriate  setting,  and 
are  of  a  quality  that  nwets 
professionally  recognized  standards. 
Congress  created  the  PRO  program  in 
order  to  redirect,  simplify,  and  enhance 
the  cost-effectiveness  and  efficiency  of 
the  peer  review  of  services  reimbursed 
by  Medicare. 

Section  1902(d)  of  the  Act  was  also 
amended  by  the  Peer  Review 
Improvement  Act  of  1982.  If  a  State 
'    contracts  with  a  PRO  which  has  a 
Medicare  contract  to  perform  medical  or 
utilization  review  functions  under 
Medicaid,  the  utilization  review 
requirements  (including  utilization 
review  plans)  can  be  deemed  met  under 
certain  circumstances. 

The  Social  Security  Amendments  of 
1983  (Pub.  L.  98-21)  established  a 
prospective  payment  system  for 


Medicare  and  amended  section 
1866(a)(1)(F)  of  the  Act  to  specify  that 
hospitals  seeking  reimbursement  under 
the  prospective  payment  system  must 
enter  into  agreements  with  PROs  by 
specified  dates  to  review  the  following: 

•  The  validity  of  diagnostic  and 
procedural  information  supplied  by  the 
provider. 

•  The  completeness,  adequacy,  and 
quality  of  care  provided. 

•  The  appropriateness  of  admissions 
and  discharges. 

•  The  appropriateness  of  care 
provided  or  proposed  to  be  provided  for 
which  paj-ment  is  sought  under  an 
"outlier"  basis  under  the  prospective 
payment  system. 

On  September  1, 1983.  we  published 
interim  final  regulations  to  implement  a 
prospective  payment  system  (PPS)  for 
most  Medicare  inpatient  hospital 
services,  as  required  by  the  Social 
Security  Amendments  of  1983.  (Those 
regulations  were  published  in  theFederal 
Register  at  48  FR  39752.)  To  contribute 
to  the  implementation  of  the  new 
legislation  affecting  Medicare  payment, 
we  established  a  new  9  405.1042  in  the 
September  1  document.  That  new 
section  contains  a  special  condition  of 
participation  setting  forth  revised 
utilization  review  requirements  for 
hospitals  paid  under  the  prospective 
payment  system.  The  intent  of  this 
special  condition  is  to  ensure  that 
hospitals  paid  under  prospective 
payment  are  not  unnecessarily  required 
to  meet  utilization  review  requirements 
designed  to  address  the  utilization 
problems  of  reasonable  cost 
reimbursement.  On  January  3, 1984,  we 
published  a  final  version  of  the  interim 
final  regulations  to  implement  the 
prospective  payment  system  (49  FR  234). 
In  that  document,  we  revised  the  title 
and  paragraph  (c)  of  9  405.1042  for 
clarity,  but  did  not  make  any  other 
changes  in  that  section. 

The  Deficit  Reduction  Act  of  1984 
(DRA)  revised  the  provisions  of  the 
Social  Security  Amendments  to  require 
that  all  hospitals,  not  just  those 
receiving  payment  under  the  prospective 
payment  system,  must  maintain  an 
agreement  with  a  PRO.  Effective 
November  15. 1984.  all  hospitals  must 
have  an  agreement  with  a  PRO  as  a 
condition  of  payment  under  Medicare. 
In  June  1984,  HCFA  began  awarding 
contracts  to  PROs.  On  April  17, 1985,  we 
published  final  regulations  governing 
implementation  of  the  PRO  legislation 
(50  FR  15312).  Those  regulations 
specifically  state  that  PRO  review 
activities  to  determine  whether  inpatient 
hospital  services  are  reasonable  and 
medically  necessary  and  are  furnished 
at  the  appropriate  level  of  care  fulfill  the 


utilization  review  requirements  set  forth 
in  42  CFR  405.1035  and  405.1042  (42  CFR 
466.86(b)).  The  regulations  also  allow  for 
Medicaid  State  plan  requirements  for 
utilization  review  (including  utilization 
review  plans)  to  be  deemed  met  if  the 
State  agency  contracts  with  a  PRO 
performing  Medicare  review  (42  CFR 
456.2). 

•  Public  comments,  responses,  and 
provisions  affinal  regulations. 

The  new  9  405.1042  did  not  replace 
the  preexisting  regulations  under 
9  405.1035  for  non-PPS  hospitals,  but 
adopted  the  January  1983  proposed 
provisions  on  utilization  review  as  a 
condition  of  participation  applicable  to 
hospitals  under  the  prospective  payment 
system.  Some  of  the  public  conunents 
received  on  the  January  1983  proposed 
regulations,  as  the  comments  related  to 
prospective  payment,  ^Arere  responded  to 
in  the  preamble  to  the  September  1983 
document.  Those  comments  and 
responses  are  equally  applicable  to  the 
provisions  for  the  hospitals  that  are  not 
under  the  prospective  payment  system. 
Those  comments  and  responses  are 
cross-referenced  here  instead  of  being 
reprinted  (see  48  FR  39790-39792).  We 
also  have  not  reprinted  the  public 
comments  and  responses  on  9  405.1042 
that  were  published  in  the  preamble  to 
the  January  3, 1984.  final  regulations. 
(We  have  redesignated  9  405.1042  in 
these  final  regulations  under  the  revised 
9  482.30,  with  some  technical  changes 
because  the  requirements  for  both  PPS 
and  non-PPS  hospitals  are  contained  in 
one  section  under  the  new  Part  482,  as 
explained  below.) 

Since  all  hospitals  must  now  have  an 
agreement  with  a  PRO  as  a  condition  of 
payment  under  Medicare  and  the 
regulations  under  section  466.86(b) 
specify  that  PRO  review  activities  fulfill 
the  utilization  review  requirements  for 
hospitals,  we  considered  merely  deleting 
current  99  405.1035  and  405.1042,  and 
not  specifying  any  utilization  review 
requirements  in  these  regulations. 
However,  this  approach  would  not  have 
provided  any  basis  in  our  regulations  for 
applying  the  provisions  of  sections 
1861(e)(6)  and  (k)  in  those  unusual  cases 
in  which  a  PRO  does  not  in  fact  perform 
the  review  provided  for  in  its  contract 
with  HCFA.  To  provide  for  such 
contingencies,  we  are  issuing  the 
utilization  review  requirements  set  forth 
in  9  482.30  of  these  final  regulations. 
These  requirements,  as  well  as  the 
public  comments  on  our  proposals, 
should  be  viewed  in  the  light  of  their 
extremely  limited  scope  of  applicability. 

Three  public  comments  relating  to 
utilization  review  requirements  in 
psychiatric  hospitals  were  not 
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addressed  in  the  September  19B3 
regulations.  These  are  as  follows: 

CommenL  One  commenter  noted  that 
the  UR  requirements  apply  in 
psychiatric  as  well  as  general  hospitals, 
and  suggested  that,  because  of  this 
applicability,  review  should  not  be 
required  merely  for  extended  stays,  but 
should  be  required  on  a  specified  basis 
that  is  appropriate  to  each  patient's 
needs  and  treatment  plan. 

Another  commenter  objected  to  our 
proposal  to  delete  a  number  of  specific 
requirements  related  to  psychiatric  care 
from  the  current  regulation  (for  example, 
the  requirements  for  medical  care 
evaluation  studies).  The  commenter 
believed  that  these  provisions  provide 
important  protections  for  psychiatric 
patients.  One  commenter  suggested  that 
the  term  "medical  necessity"  be 
changed  to  "psychiatric  or  medical 
necessity"  to  recognize  that  UR 
requirements  will  app}y  in  psychiatric  as 
well  as  general  hospitals. 

Response:  We  believe  the  statute  and 
regulations  already  require  the  type  of 
review  of  psychiatric  care  suggested  by 
the  commenter.  Section  482.30(c}  makes 
it  clear  that  the  UR  committee's 
considerations  cover  not  only  the 
necessity  for  admissions  and  lengths  of 
stay  but  also  the  provision  of 
professional  services.  Because  reviews 
may  be  conducted  on  a  sample  basis, 
hospitals  are  now  free  to  select  specific 
criteria  involving  patient  treatment 
plans  for  scrutiny  by  the  UR  committee. 

The  revision  of  the  previous 
atihzation  review  condition  was 
undertaken  to  remove  the  burdens  of 
overly  prescriptive  requirements.  This 
effort  was  not  meant  to  substitute  for 
professional  judgments  or  to  remove 
protections  for  classes  of  patients.  The 
streamlining  of  review  efforts  should 
free  hospitals  from  unnecessary  burdens 
so  they  can  give  attention  to  the  specific 
and  specialized  needs  of  their  patient 
population.  The  responsibility  for 
assuring  that  necessary  reviews  take 
place  that  are  tailored  to  an  institution's 
specific  needs  lies  with  the  hospital's 
medical  staff  rather  than  the  Federal 
Government.  We  have,  therefore, 
retained  the  approach  taken  in  the 
NPRM  in  the  flnal  regulations.  As  noted 
above,  section  18ei(k)  and  both  the 
current  and  these  fmal  regulations 
require  review  of  services  furnished  by 
hospitals,  including  psychiatric 
hospitals.  We  believe  use  of  the  new 
term  suggested  is  not  needed  to  clarify 
this,  and  could  lead  to  confusion. 

These  fmal  regulations  contain,  imder 
one  section  (9  482.30).  the  conditions 
relating  to  utilization  review  for  both 
hospitals  under  the  prospective  payment 
system  and  hospitals  under  the  cost 


reimbursement  system.  We  have  made 
several  other  clarifying  changes.  We 
have  revised  the  regulation  to  specify 
that  the  utilization  review  condition  is 
satisfled  by  PRO  review  activities  to 
determine  whether  inpatient  hospital 
services  are  reasonable  and  medically 
necessary  and  are  furnished  at  the 
appropriate  level  of  care  and  that  the 
condition,  unlike  other  conditions, 
applies  only  to  Medicare  and  Medicaid 
patients.  We  have  made  a  technical 
change  by  deleting  the  provision  (at 
proposed  §  482.30(d)(3)(iii))  that  requires 
notice  of  the  UR  committee's 
determination  regarding  admission  or 
continued  stay  no  later  than  2  days  after 
the  end  of  the  certified  period.  A  time 
limit  is  already  s[>ecified  in 
i  4d2.30(d)(3)(ii).  In  addition,  we  have 
eliminated  the  use  of  the  term  "final 
determination"  throughout  the  condition 
to  make  it  clear  that  a  UR  committee's 
determination  regarding  the  need  for  a 
continued  stay  is  not  a  "Hnal 
determination"  of  the  Secretary  as  that 
term  is  used  in  other  parts  of  the 
Medicare  regulations.  We  have  also 
made  changes  in  the  regulations  to 
eliminate  potentially  confusing  use  of 
the  term  "physician."  For  example,  we 
have  used  the  term  "practitioner 
responsible  for  the  patient's  care" 
instead  of  "attending  physician."  These 
changes  are  needed  for  consistency  with 
our  approach  to  the  definition  of 
physician  issues  discussed  elsewhere  in 
this  preamble.  Other  minor  editorial 
changes  have  been  made  for  clarity. 

P.  Physical  Environment  f§  482.41. 
Previously  §  405. 1022) 

•  Existing  provisions.  Section 
1861(e)(9)  of  the  Act  permits  the 
Secretary  to  mandate  requirements  for 
hospitals  relating  to  the  health  and 
safety  of  patients.  One  of  these 
requirements  addresses  the  physical 
environment  of  the  hospital.  Current 
regulations  at  \  405.1022  specify  detailed 
standards  for  buildings,  life  safety  from 
fire,  sanitary  environment,  and 
diagnostic  and  therapeutic  facilities. 

•  NPRM  provisions.  The  NTRM 
proposed  to  make  the  following 
revisions: 

1.  Current  \  4G5.1022(a)  contains  many 
details  regarding  the  functional  features 
of  the  physical  plant.  We  proposed  to 
revise  the  requirements  to  state  that  the 
condition  of  the  physical  plant  and 
overall  hospital  environment  must  be 
developed  and  maintained  so  that  the 
safety  and  well-being  of  all  patients  are 
maintained.  We  proposed  to  delete 
specific  reference  to  isolated  power 
since  requirements  pertaining  to  isolated 
power  are  contained  in  the  Life  Safety 
Code.  We  proposed  to  retain  the 


elements  addressing  emergency  power, 
gas.  water,  lighting,  and  obstacle-free 
corridors.  All  other  elements  and  details 
would  be  deleted  as  redundant. 

2.  Current  S  405.1022(b)  mandates  that 
hospitals  comply  with  the  1981  edition 
of  the  Life  Safety  Code  of  the  National 
Fire  Protection  Association  and  contains 
a  "grandfather  clause"  to  provide  for 
facilities  meeting  the  1967  edition  of  the 
Code  as  of  November  26. 1982.  The 
regulations  also  require  a  hospital  to 
maintain  written  evidence  of  regular 
inspection  and  approval  by  State  or 
local  fire  control  agencies.  In  the 
preamble  to  the  1983  NPRM,  we 
erroneously  cited  the  adoption  of  the 

1981  edition  as  a  proposed  change  to  the 
regulations.  The  1981  edition  had 
already  been  incorporated  in  final 
regulations  published  on  October  26, 

1982  (47  FR  47388).  We  have  retained  the 
October  1982  final  regulation  changes  in 
these  regulations. 

The  National  Fire  Protection 
Association  again  has  revised  the 
provisions  of  the  Life  Safety  Code  in  a 
1985  edition.  HCFA  is  developing  a 
notice  of  proposed  rulemaking  as  a 
separate  document  to  address  the 
application  of  the  1985  edition  to 
hospitals  and  other  Medicare  and 
Medicaid  providers  and  to  solicit  public 
comments.  The  provisions  of  this  NPRM, 
when  issued  as  final,  will  be 
incorporated  in  §  482.41  of  these 
regulations. 

3.  In  the  NPRM.  we  noted  that  current 
§  405.1022(d)  requires  the  hospital  to 
provide  adequate  facilities  for 
diagnostic  and  therapeutic  services.  We 
proposed  to  modify  this  provision  by 
specifically  requiring  hospitals  to 
provide  adequate  facilities  for  all 
services,  not  just  diagnostic  and 
therapeutic  services. 

•  Public  comments.  A  number  of 
commenters  expressed  concerns  relating 
to  various  technical  aspects  of  the 
condition  on  physical  environment.  For 
example,  they  recommended  that  we 
include  radiology  in  the  list  of  areas  that 
require  emergency  power  and  lighting. 

•  Response  and  provisions  affinal 
regulations.  We  believe  the  suggestions 
made  by  the  commenters  are  too 
detailed  for  inclusion  in  Federal 
regulations.  Therefore,  we  did  not  adopt 
these  comments. 

Q.  Infection  Control  (§  482.42, 
Previously  §  405. 1022(c)) 

•  Existing  provisions.  Current 
regulations  under  the  condition  on 
physical  environment  discuss  the 
sanitary  environment  of  the  hospital.  In 
the  United  States,  nosocomial  infections 
occur  in  approximately  5  percent  of  the 


patients  admitted  to  acute-care 
hospitals.  These  infections  subject 
patients  to  significant  additional  pain 
and  risk,  prolong  a  hospital  stay  by 
several  days  on  the  average,  and  lead  to 
more  than  an  extra  billion  dollars  a  year 
in  direct  hospital  charges. 

•  NPRM  provisions.  Because  of  the 
enormity  of  the  problem,  we  proposed  to 
elevate  infection  control  provisions  to 
the  level  of  a  separate  condition  of 
participation.  The  proposal  placed  more 
accountability  on  hospitals  to  prevent, 
control,  and  report  hospital  infections 
and  communicable  diseases,  and  less 
emphasis  on  the  number  of  persons 
necessary  to  accomplish  the  task.  We 
proposed  to  delete  the  current 
requirement  for  an  infection  control 
committee  and  instead  require 
designation  of  an  infection  control 
officer  or  officers.  This  flexibility  would 
give  hospitals  the  option  of  retaining 
existing  committees,  but  hospitals  with 
limited  staff  could  comply  by  the 
designation  of  one  person.  We  also 
proposed  to  require  that  the  hospital 
keep  a  log  to  identify  problems  and  that 
improvement  be  made  when  problems 
are  identified. 

•  Public  comments.  One  commenter 
recommended  that  we  revise  the 
requirement  for  an  infection  and 
communicable  disease  incident  log  to 
allow  the  hospital  to  determine  what 
types  of  incidents  would  be  documented 
in  the  log. 

•  Response  and  provision  affinal 
regulations.  We  are  issuing  this 
condition  in  the  final  rule  as  proposed, 
with  some  minor  editorial  changes  and  a 
clarifying  change  to  indicate  that  the  log 
must  cover  incidents  of  communicable 
diseases.  We  do  not  believe  further 
changes  are  necessary.  We  believe  that 
it  is  essential  to  compile  and  maintain 
all  infection  and  communicable  disease 
incident  reports  in  a  single  source  so 
that  patterns  of  infection  and 
communicable  disease  problems  in  the 
hospital  as  a  whole  can  be  identified 
and  corrective  action  can  be  taken. 

R.  Surgical  Services  (§  482.51, 
previously  §  405. 1031(a)) 


•  Existing  provisions.  Current 
regulations  outline  detailed  standards 
for  policies  and  procedures  for  surgical 
privileges,  maintenance  of  the  operating 
rooms,  and  evaluation  of  the  surgical 
patient. 

•  NPRM  provisions.  In  the  NPRM  we 
proposed  to  convert  these  standards 
into  a  condition.  We  proposed  to  retain 
most  of  the  current  language  on  surgical 
services,  but  delete  the  overiy 
prescriptive  details  about  the  operation 
of  the  service,  such  as  the  location  of  the 


operating  room  and  the  posting  of 
operating  room  rules. 

We  also  proposed  to  include  under 
this  condition  the  provisions  that  are 
currently  under  the  nursing  department 
located  at  §  405.1024(d)  that  specify 
supervision  of  operating  rooms  by  a 
registered  nurse  and  that  permit  surgical 
technologists  and  licensed  practical 
nurses  to  serve  as  "scrub  nurses"  under 
the  direct  supervision  of  a  registered 
nurse.  Scrub  nurses  are  those  who 
scrub,  dress  in  sterile  garb,  and  manage 
the  instruments  at  the  operating 
practitioner'  s  direction. 

The  NPRM  specified  that  only 
registered  nurses  may  perform 
circulating  duties  in  the  operating  room, 
except  that  licensed  practical  nurses 
and  surgical  technologists  may  assist  in 
circulating  duties  under  the  direct 
supervision  of  a  qualified  registered 
nurse.  Circulating  duties  include 
acquiring  emergency  equipment  or  staff 
and  furnishing  patient  care  services  that 
require  independent  judgment  and 
expertise.  We  noted  that  this  proposal 
was  different  from  that  proposed  in  the 
1980  NPRM  that  would  have  permitted 
licensed  practical  nurses  and  surgical 
technologists  to  perform  circulating 
duties  in  the  operating  room. 

•  Public  comments,  responses,  and 
provisions  affinal  regulations. 

Comment:  Many  commenters.  mostly 
surgical  technologists,  objected  to  the 
continuance  of  the  requirement  that  a 
registered  nurse  serve  as  the  circulating 
nurse  in  the  operating  room,  and  that  a 
surgical  technologist  or  licensed 
practical  nurse  scrub  under  the 
supervision  of  a  registered  nurse.  They 
stated  that  surgical  technologists  and 
licensed  practical  nurses  are  qualified 
through  education  and  experience  to 
perform  these  functions  without 
supervision  of  a  registered  nurse. 
Commenters  added  that  this 
requirement  would  contribute  to  higher 
hospital  costs  as  registered  nurses  have 
higher  salaries  than  licensed  practical 
nurses  or  technologists.  These 
individuals  also  stated  that  surgical 
technologists  are  better  prepared  for 
these  responsibilities.  Finally,  many 
argued  that  regulation  of  these  functions 
is  an  inappropriate  Federal  activity  and 
that  only  State  law  and  hospital  rules 
and  regulations  should  govern  staffing  of 
these  functions. 

Response:  In  response  to  these 
comments,  we  have  revised  these 
regulations  to  state  that  qualified 
registered  nurses  may  perform 
circulating  duties  in  the  operating  room, 
and  that  licensed  practical  nurses  and 
surgical  technologists  may,  in 
accordance  with  applicable  State  laws 
and  approved  medical  staff  policies  and 


procedures,  assist  in  circulatory  duties 
under  the  supervision  of  a  qualified 
registered  nurse.  For  purposes  of  the 
regulations,  we  have  broadened  the 
supervision  requirement  and  will 
consider  it  to  be  met  if  the  qualified 
registered  nurse  is  immediately 
available  to  respond  to  emergencies.  In 
the  NPRM  we  had  proposed  that  the 
registered  nurse  supervision  be  direct, 
i.e..  over  the  shoulder.  We  have 
modified  our  approach  because  we 
believe  it  will  give  hospitals  maximum 
flexibility  to  manage  their  internal 
procedures,  according  to  their  medical 
staff  policies,  subject  to  applicable  State 
law.  and  will  recognize  appropriately 
the  special  qualifications  of  surgical 
technologists.  At  the  same  time, 
however,  the  approach  will  help  protect 
patient  health  and  safety  by  ensuring 
the  ready  availability  of  a  registered 
nurse  who  has  training  and  experience 
in  all  aspects  of  comprehensive  skilled 
patient  care. 

CommenL  Some  commenters  objected 
to  the  requirement  that  a  registered 
nurse  supervise  the  operating  room  as  it 
appears  to  preclude  a  hospital  from 
having  a  doctor  of  medicine  or 
osteopathy  perform  this  fxinction.  Other 
commenters  recommended  that  the 
regulation  require  that  only  a  doctor  of 
medicine  or  osteopathy  supervise  the 
operating  room  because  only  such  an 
individual  has  training  to  assure  quality 
care. 

Response:  We  have  revised  the 
regulation  to  indicate  that  either  a 
doctor  of  medicine  or  osteopathy  or  an 
experienced  registered  nurse  may 
perform  this  hmction.  We  do  not  beheve 
that  it  is  essential  in  all  circumstances 
that  a  doctor  of  medicine  or  osteopathy 
supervise  the  operating  room.  However, 
the  revised  language  of  the  regulation 
will  allow  such  supervision  where  the 
hospital  chooses  to  do  so. 

CommenL-  One  commenter 
recommended  that  we  revise  the 
regulation  to  specify  that  surgical 
privileges  must  be  delineated  for  all 
physicians  "licensed  to  perform  surgery 
in  accordance  with  the  competencies  of 
each  physician  and  supervised  by  a 
doctor  of  medicine  or  doctor  of 
osteopathy." The  commenter  believed 
that,  to  assure  quality  of  care,  it  is 
essential  that  the  patient  be  under  the 
overall  supervision  of  a  fully  licensed 
doctor  of  medicine  or  osteopathy. 

Response:  We  have  not  accepted  this 
recommendation  because  we  believe 
that  compliance  with  the  quality 
assurance  condition  will  assure  the 
quality  of  care. 

Comment-  One  commenter 
recommended  that  we  require  the 
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hospital  to  have  a  auamlttsa  of 
surgeons,  anesthesiologists,  and 
operating  room  nurses  to  develop 
operating  room  rules  and  procedures  in 
order  to  asstue  the  input  of  doctors  of 
medicine  or  osteopathy  in  all  major 
decisions  regarding  the  operating  room. 
Response:  We  have  not  accepted  this 
recommendation  because  we  do  not 
consider  that  it  is  necessary  to  patient 
health  and  safety  for  us  to  require  this 
type  of  committee.  We  are  confident 
that  governing  bodies  and  medical  staffs 
of  hospitals  will  assure  the  involvement 
of  appropriate  individuals  where  major 
decisions  about  the  operating  room  are 
to  be  made. 

7.  Anesthesia  Services  (9  482.52. 
previously  (  405.1031(b]) 

•  Existing  provisions.  Current 
regulations  contain  standards  for  staff 
privileges,  administration  of  anesthetics, 
and  the  maintenance  of  strict  safety 
controls. 

•  NPRM provisions.  Becaase  of 
certain  risk  factors  associated  with 
administration  of  anesthesia,  we 
proposed  to  elevate  the  requirements  for 
anesthesia  services  to  the  level  of  a 
condition.  Many  factors  contribute  to 
the  risk  associated  with  exposure  to 
anesthesia.  The  anesthesia  itself  poses  a 
threat,  especially  to  the  patient's 
respiratory  and  cardiovascular  systems. 
Other  factors  identified  by  studies  as 
affecting  anesthesia  outcome  are  the 
skills  and  knowledge  of  the  anesthetist, 
familiarity  with  equipment,  adequacy  of 
the  preanesthesia  work-up.  and  the 
method  and  circumstances  of  anesthesia 
administration.  Therefore,  anesthesia 
services  are  considered  a  "high-risk" 
area.  We  proposed  to  retain  the  concept 
of  the  preanesthetic  examination  but 
require  that  the  examination  be  done  no 
longer  than  48  hours  before  surgery  by 
an  anesthesiologist  or  person 
administering  the  anesthesia.  We 
proposed  to  permit  an  anesthesia 
assistant  (physician's  assistant  with 
specialized  training  in  anesthesia]  to 
administer  anesthesia  under  the 
supervision  of  a  physician.  We  also 
proposed  to  modify  the  condition  to 
change  the  term  "registered  nurse 
anesthetist"  to  "certified  registered 
nurse  anesthetist  (CRNA)." 

•  Public  comments,  responses,  and 
provisions  of  regulations. 

Comment:  Three  commenters 
requested  that  the  requirement  that 
CRNAs  administering  anesthesia  be 
under  the  supervision  of  the  operating 
physician  be  expanded  to  also  permit 
supervision  by  anesthesiologists.  They 
argued  that  this  is  consistent  with 
current  medical  practice  and  beneficial 
to  patient  health  and  safety. 


Response:  We  concur  and  have 
revised  the  regulation  to  reflect  the 
recommendation. 

Comment-  One  commenler 
recoounended  that  the  requirement  for 
direction  of  the  anesthesia  services  by  a 
qualified  physician  be  revised  to  require 
die  director  to  be  a  doctor  of  medicine 
or  osteopathy  who  is  board  certified  in 
surgery  and  has  at  least  3  years  of 
clinical  training,  2  of  which  are  in 
clinical  anesthesiology. 

Response:  We  agree  with  the 
recommendation  that  the  director  of  the 
service  be  a  doctor  of  medicine  or 
osteopathy  and  have  made  the 
appropriate  change.  We  have  not 
accepted  the  additional  certification  and 
clinical  training  requirements  because 
we  believe  that  they  may  create  a 
significant  hardship  in  smaller  and  rural 
hospitals  in  trying  to  obtain  individuals 
with  these  qualifications. 

Comment-  Several  commenters 
requested  that  we  delete  the  reference 
to  administration  of  anesthetics  by 
anesthesia  assistants.  They  contend  that 
anesthesia  assistants  are  not  trained  in 
general  patient  care,  which  they  stated 
is  a  critical  requisite  for  individuals 
involved  in  the  administration  .of 
anesthesia.  Other  commenters  noted 
that,  these  individuals  are  permitted  to 
administer  anesthesia  under  the 
supervision  of  the  operating  physician  in 
freestanding  ambulatory  surgical 
centers  (ASCs)  and  ambulatory  surgery 
units  of  hospitals.  Some  commenters 
noted  that  the  correct  reference  to  this 
allied  health  profession  is 
"anesthesiology  assistants,"  whom  they 
contend  are  trained  only  to  perform 
duties  under  the  direct  supervision  of  an 
anesthesiologist 

Response:  We  have  retained 
anesthesia  assistants  (properly  called 
anesthesiology  assistants]  in  the  list  of 
those  who  may  administer  anesthesia  in 
hospitals.  These  individuals  are 
permitted  to  perform  these  functions 
under  some  State  laws  and  there  is 
currently  at  least  one  university  program 
in  operation  to  train  individuals  for  this 
allied  health  profession.  However,  since 
there  is  no  nationally  recognized 
accreditation  and  testing  program  for 
anesthesiology  assistants,  we  have 
modified  the  qualification  criteria  in  the 
regulations  to  specify  that 
anesthesiology  assistants  must  be 
permitted  by  State  law  to  administer 
anesthesia,  must  have  successfully 
completed  a  6-year  program  for 
anesthesiology  assistants.  2  years  of 
which  consist  of  specialized  academic 
and  clinical  training  in  anesthesia,  and 
must  be  under  the  direct  supervision  of 
an  anesthesiologist  who  is  physically 
present.  The  revised  qualification 


criteria  are  consistent  with  the 
requirements  for  completion  of  the 
university  program  currently  in 
operation  and  will  ensure  sound 
academic  and  clinical  background  in  the 
administration  of  anesthesia. 

Anesthesiology  assistants  are  not 
educated  and  experienced  in 
comprehensive  patient  care  as  are 
CRNAs.  They  are.  instead,  educated  in 
performing  specific  skilled  tasks  related 
to  the  administration  of  anesthesia. 
While  the  general  education  of  CRNAs 
in  patient  care  enables  them  to  function 
with  a  physician  available  in  close 
proximity  to  assist  in  emergencies,  the 
absence  of  specialized  education  in 
comprehensive  patient  care  for 
anesthesiology  assistants  requires  that  a 
physician  with  specialized  experience  in 
anesthesia  be  physically  present  in  the 
operating  room  to  monitor  the  patient's 
condition.  We  have  required  that,  unlike 
CRNAs,  it  is  necessary  for  an 
anesthesiology  assistant  to  have 
supervision  by  an  anesthesiologist 
rather  than  the  operating  physician  and 
also  that  the  anesthesiologist  must  be 
physically  present  in  the  operating 
room. 

Comment-  One  commenter  stated  that 
it  would  be  impractical  to  require,  in  the 
case  of  outpatient  surgical  patients  who 
are  ordinarily  discharged  shortly  after 
surgery,  that  a  post-anesthesia  follow-up 
report  be  completed  within  48  hoiirs  of 
each  operation.  The  commenter 
recommended  that  we  permit  an 
exception  to  the  48-hour  rule  for 
outpatients. 

Response:  We  agree  that  the  48-hour 
report  requirement  is  impractical  for 
outpatient  surgical  procedures. 
However,  we  do  not  believe  it  would  be 
consistent  with  patient  health  and  safety 
simply  to  provide  an  exception  to  the  48- 
hour  rule  for  outpatient  surgical 
procedures.  Therefore,  we  have 
modified  the  regulations  to  specify  that, 
in  the  case  of  outpatient  surgical 
procedures,  the  patient  must  be 
evaluated  for  proper  anesthesia 
recovery  in  accordance  with  policies 
and  procedures  approved  by  the 
medical  staff. 

T.  Nuclear  Medicine  Services  (§  482.53) 

•  Existing  provisions.  There  is  no 
existing  condition  of  participation  for 
hospitals  that  relates  to  nuclear 
medicine. 

•  NPRM provisions.  In  the  NPRM.  we 
proposed  to  add  a  new  condition  on 
nuclear  medicine.  The  requirements  of 
this  condition  would  apply  only  to  those 
hospitals  that  choose  to  provide  nuclear 
medicine  services.  These  requirements 
are  necessary  because  of  the  inherent 
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risks  of  procedures  that  expose  patients 
to  non-contained  (uncovered]  radiation 
and  the  increase  in  the  number  of 
hospitals  offering  these  services. 
Specincally,  we  proposed  regulations  to 
require  that  the  director  of  the  services 
be  a  physician  qualified  in  nuclear 
medicine.  Recognizing  that  there  are  a 
number  of  ways  for  a  physician  to 
become  qualified  in  nuclear  medicine, 
we  did  not  define  "qualified."  The 
NPRM  also  proposed  to  require  that 
radioactive  materials  be  handled  in 
accordance  with  acceptable  standards 
of  practice,  that  the  facilities  be 
maintained  for  safe  and  efficient 
performance,  and  that  signed  and  dated 
reports  be  maintained.  If  the  hospital 
does  not  have  organized  nuclear 
medicine  services,  radiopharmaceuticals 
would  be  evaluated  under  the 
laboratory,  radiology,  or  pharmacy 
services,  as  appropriate. 

•  Public  comments,  responses,  and 
provisions  affinal  regulations. 

Comment:  A  commenter  suggested 
that  we  incorporate  by  reference  the 
qualifications  for  the  director  cf  nuclear 
medicine  services  contained  in  the 
Nuclear  Regulatory  Commission's 
updated  requirements  for  its  licensure  of 
physicians  to  use  byproduct  materials 
on  humans  (Federal  Register,  December 
2. 1982,  47  FR  54376).  The  comnenter 
also  noted  that  the  National  Council  on 
Radiation  Protection  and  Measurements 
provides  recognized  quidance  on  the 
safe  handling  of  nuclear  material,  and 
suggested  that  we  revise  the  regulations 
to  require  compliance  with  the  Council  s 
Report  70.  Another  commenter 
suggested  that  we  require  the  director  of 
the  nuclear  medicine  service  to  be  a 
fully  licensed  doctor  of  medicine  or 
osteopathy. 

Response:  We  agree  with  the 
suggestion  that  we  require  that  the 
director  of  the  nuclear  medicine  service 
be  a  doctor  of  medicine  or  osteopathy 
and  have  revised  the  regulations 
accordingly.  However,  we  have  not 
adopted  the  recommendation  that  we 
explicitly  require  compliance  with  the 
Nuclear  Regulatory  Commission's 
regulations  or  with  Report  70  of  the 
National  Council  on  Radiation 
Protection  and  Measurements.  We 
believe  that  adopting  the  former 
comment  could  cause  an  unnecessary 
duplication  of  other  Federal 
requirements  and  that  the  latter 
recommendation  is  addressed  by  our 
general  requirement  that  nuclear 
medicine  services  meet  patient  needs  in 
accordance  with  accepted  standards  of 
practice. 

Comment-  A  commenter  suggested 
that  we  permit  nuclear  medicine 
services  to  be  ordered  only  by  a  doctor 


of  medicine  or  osteopathy  because  of 
the  inherent  hazards  of  this  type  of 
treatment.  Another  suggested  that  we 
revise  the  provision  on  who  must  order 
nuclear  medicine  services  to  change  "a 
practitioner  with  clinical  privileges"  to 
"a  physician  whose  scope  of  hcensure 
and  whose  defined  staff  privileges  allow 
such  referrals." 

Response:  We  have  not  adopted  the 
former  comment  because  we  do  not 
believe  it  is  essential  to  patient  health 
and  safety  to  permit  only  doctors  of 
medicine  or  osteopathy  to  order  these 
services.  However,  we  concur  with  the 
latter  suggestion  to  the  extent  that  we 
believe  that  specifying  that  nuclear 
medicine  services  are  to  be  provided  by 
a  practitioner  whose  scope  of  licensure 
and  whose  defined  staff  privileges  allow 
such  referrals  will  provide  adequate 
safeguards  for  patients  and,  at  the  same 
time,  permit  hospitals  and  their  medical 
staffs  to  determine,  within  the 
restrictions  imposed  by  Federal  or  State 
licensure  laws,  which  practitioners  will 
be  permitted  to  order  nuclear  medicine 
services.  Therefore,  we  have  revised  the 
regulations  accordingly. 

Comment  One  conunenter  suggested 
that  we  require  written  policies  and 
procedures  for  the  delivery  of  nuclear 
medicine  services  to  make  it  easier  for 
State  survey  agencies  to  determine 
compliance  with  the  condition. 

Response:  In  view  of  the  specificity  of 
the  requirements  of  the  condition,  we  do 
not  believe  State  surveyors  will  have 
difficulty  in  determining  compliance. 
Moreover,  requiring  hospitals  to  have 
written  policies  and  procedures  would 
increase  the  paperwork  burden  for 
hospitals  without  necessarily  enhancing 
the  health  and  safety  of  hospital 
patients.  Therefore,  we  did  not  adopt 
this  suggestion. 

Comment-  One  commenter  suggested 
that  we  specify  in  the  regulations  that 
hospitals  may  furnish  nuclear  medicine 
services  under  an  arrangement  with 
another  organization. 

Response:  The  language  of  the  new 
§  482  12(e],  which  sets  forth  a  specific 
standard  for  contracted  services,  makes 
it  clear  that  hospitals  may  furnish 
services  under  arrangements.  Therefore, 
we  do  not  believe  it  is  necessary  again 
to  specify  this  in  this  section. 

U.  Outpatient  Services  (§  462  54, 
Previously  §  405 1032) 

•  Existing  provision.  Current 
regulations  require  that  organized 
outpatient  departments  of  hospitals 
have  effective  policies  and  procedures, 
be  appropriately  staffed,  maintain 
medical  records,  and  have  suitable 
facilities.  Detailed  standards  are 
provided  in  each  area. 


•  NPRM  provisions.  We  proposed  to 
modify  this  condition  to  retain  only  two 
of  the  standards,  organization  and 
personnel,  and  delete  the  others  as 
being  overly  prescriptive  and 
duplicative  of  requirements  found  in 
other  conditions. 

•  Public  comments.  Commenters 
recommended  that  we  specify  in  the 
condition  the  qualifications  of  the 
individual  who  will  direct  outpatient 
services. 

•  Response  and  provision  of  final 
regulation.  We  have  adopted  the 
condition  in  the  final  rule  as  it  was 
proposed.  We  have  not  specified 
qualification  requirements  for  the 
director  of  services  because  we  believe 
that  it  is  essential  that  individual 
hospitals  have  the  flexibility  to 
determine  the  qualifications  of 
professionals  who  direct  most  of  the 
organized  services  in  the  institution,  a 
point  we  have  discussed  earlier  under 
personnel  credentialing.  The  scarcity  in 
some  health  care  disciplines  of 
personnel  with  credentials  from  private 
professional  groups  in  some  rural  and 
inner  urban  areas  necessitates 
alternatives  to  the  use  of  credentialed 
personnel 

V.  Emergency  Services  (§  482.55, 
Previously  §  405. 1033) 

•  Existing  provisions.  Current 
regulations  specify  requirements  for 
hospitals  that  choose  to  provide 
emergency  services.  This  condition 
includes  requirements  for  the 
organization  and  direction  of  the 
service,  standards  for  emergency 
facilities,  and  medical  and  nursing 
personnel,  and  requirements  for 
emergency  room  records. 

•  NPRM  provisions.  We  proposed  to 
remove  those  standards  that  were 
overly  prescriptive  and  overlap  with 
requirements  of  other  conditions.  In  the 
NPRM,  we  proposed  to  modify  the 
condition  statement  to  assure  that  the 
hospital  meets  the  emergency  needs  of 
patients  in  accordance  with  acceptable 
standards  of  practice.  In  addition,  we 
proposed  to  add  a  new  standard  to 
specify  that  if  the  hospital  does  not  have 
an  emergency  department,  it  must  have 
written  referral  procedures  or  t>e  part  of 
a  community-wide  emergency  services 
program. 

•  Public  comments.  Many 
commenters  recommended  that 
emergency  services  be  supervised  by  a 
doctor  of  medicine  or  osteopathy. 
Commenters  also  recommended  that  the 
requirements  relating  to  a  hospital  that 
does  not  have  an  organized  emergency 
service  be  moved  to  the  governing  body 
condition  to  emphasize  the  mandatory 
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rather  than  optional  nature  of  this 
requirement.  One  commenter  requested 
that  we  retain  the  requirement  that  a 
physician  see  every  patient  who  arrives 
at  the  hospital  for  emergency  treatment. 

•  Responses  and  provisions  of  final 
regulations.  We  believe  that  the  NPRM 
language  relating  to  the  supervision  of 
the  emergency  services  allows  hospitals 
maximum  flexibility  in  their 
organization  and  staffing  of  the  service 
and  that  Federal  requirements  for 
education  or  experience  of  supervisors 
would  be  counter-productive.  We 
believe  that  the  medical  staffs  overall 
responsibility  for  quahty  of  care  will 
ensure  that  the  emergency  services  are 
appropriately  supervised  by  a  member 
of  that  staff.  In  addition,  we  believe  that 
many  emergency  room  visits  are  for 
non-urgent  problems  that  could  be 
screened  out  or  managed  by  someone 
with  lesser  skill  and  education  than  a 
doctor  of  medicine  or  osteopathy. 

We  concur  with  the  commenters  that 
the  development  and  implementation  of 
specific  policies  and  procedures  relating 
to  the  handling  of  emergencies  in  the 
absence  of  an  organized  service  should 
be  a  mandatory  rather  than  an  optional 
requirement.  We  have,  therefore, 
revised  the  governing  body  condition  to 
add  a  requirement  {5  482.24(f))  that  if  the 
hospital  does  not  have  an  organized 
emergency  department  or  service,  the 
governing  body  must  assure  that  the 
medical  staff  has  written  policies  and 
procedures  for  appraisal  and  initial 
treatment  of  emergencies,  and  referral 
when  appropriate. 

We  do  not  agree  that  it  is  necessary 
for  every  patient  who  arrives  at  a 
hospital  for  treatment  to  be  seen  by  a 
doctor  of  medicine  or  osteopathy.  We 
believe  that  development  of  emergency 
service  procedures  by  the  medical  staff 
will  assure  that  care  is  provided  by  a 
doctor  of  medicine  or  osteopathy  when 
it  is  necessary.  We  have,  however, 
revised  the  regulations  to  indicate  that 
emergency  service  personnel  must  be 
qualified  in  emergency  care.  We  have 
made  this  change  to  ensure  that 
personnel  are  qualified  to  determine 
when  care  by  a  doctor  or  medicine  or 
osteopathy  is  needed. 

The  remainder  of  the  proposal  is  being 
adopted  as  final  without  further  change. 

W.  Rehabilitation  Services  (§  482.56, 
previously  §  405.1031(d)) 

•  Existing  provisions.  Current 
regulations  contain  standards  for 
organization  of  and  procedures  for 
providing  rehabilitation  services  such  as 
physical,  occupational,  and  speech 
therapy,  and  detailed  credentials  for 
staff. 
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•  NPRM  provisions.  We  proposed  to 
simplify  these  provisions  by  stating  that 
if  the  hospital  provides  for  physical  or 
occupational  therapy  (whether  or  not 
the  services  are  provided  by  a  distinct 
department),  those  services  would  have 
to  be  furnished  under  the  supervision  of 
a  qualified  therapist.  We  included  a 
cross-reference  to  S  405.1702(j)  which 
specifies  qualification  requirements  for 
speech  pathologists. 

•  Public  comments.  Commenters 
made  the  following  recommendations: 

—That  we  require  a  physician  (i.e..  a 
doctor  of  medicine  or  osteopathy)  to 
direct  the  services  because  of  the  skills 
and  knowledge  of  this  type  of 
individual.  They  believed  that  this 
requirement  would  assure  the  quality  of 
patient  care.  Some  commenters  stated 
that  the  absence  of  physician  direction 
of  the  services  was  inconsistent  with 
our  requirement  for  physician  direction 
in  comprehensive  outpatient 
rehabilitation  facilities  (CORF). 

—That  physical  therapists  be  allowed 
to  prepare  the  plan  for  therapy.  They 
stated  that  this  approach  represents 
current  practice. 

—That,  if  audiology  services  are 
offered,  we  require  that  they  be 
furnished  by  or  under  the  supervision  of 
a  qualified  audiologist. 

•  Responses  and  provisions  affinal 
regulations.  We  have  adopted  this 
condition  in  the  final  regulations  as  it 
was  proposed,  with  one  exception.  We 
have  deleted  the  qualification 
requirements  for  therapists  and 
specified  responsibility  of  medical  staff 
for  determining  requirements  to  reflect 
our  basic  approach  of  removing 
credential  requirements.  We  have  not 
required  a  doctor  of  medicine  or 
osteopathy  to  direct  the  services 
because  we  believe  that  such  a 
requirement  is  overly  prescriptive  and 
may  have  the  unintended  affect  of 
discouraging  necessary,  but  limited, 
rehabilitation  services  in  smaller 
hospitals.  In  an  acute  care  setting, 
doctors  of  medicine  or  osteopathy  are 
readily  available  and  involved  in 
planning  patient  care  services.  In  an 
outpatient  setting,  such  as  in  a  CORF, 
however,  the  type  of  services  given 
involves  many  health  care  professionals 
and  the  coordinative  role  by  a  doctor  of 
medicine  or  osteopathy  assures  the 
continuity  of  care  without  duplication  or 
overlap.  As  a  result  of  enactment  of 
section  2342  of  the  Deficit  Reduction  Act 
of  1984,  Pub.  L.  98-369,  physical 
therapists  are  authorized  under  law  to 
prepare  therapy  plans.  These 
regulations,  as  drafted,  do  not  need  to 
be  modified.  A  change  is  planned  to 
conform  42  CFR  405.1635(d)  to  the 
statute.  We  did  not  accept  the 
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recommendation  that  audiology  services 
be  furnished  by  or  under  the  supervision 
of  a  qualified  audiologist  because  it  is 
inconsistent  with  our  stated  objectives 
of  removing  unnecessarily  prescriptive 
requirements  from  Federal  regulations. 
We  believe  the  qualifications  of 
personnel  should  be  at  the  discretion  of 
the  medical  staffs  of  individual 
hospitals. 

X.  Respiratory  Care  Services  (§  482.57) 

•  Existing  provisions.  CxinenX 
regulations  do  not  contain  specific 
standards  on  respiratory  care  services. 

•  NPRM  provisions.  We  proposed  to 
add  a  new  condition  that  would  apply 
only  if  the  hospital  has  organized 
respiratory  care  services.  The  proposed 
regulations  described  staffing 
requirements. 

•  Public  comments,  responses,  and 
provisions  affinal  regulations. 

•  Comment-  Conunenters 
recommended  that  we  require  that 
respiratory  care  services  be  provided 
only  on  the  orders  of  a  doctor  of 
medicine  or  osteopathy.  They  noted  that 
the  multiple  uses  of  these  services 
require  medical  evaluation  and 
recommendation  of  their  use.  Other 
commenters  argued  that  we  should 
require  direction  of  respiratory  care 
services  by  a  doctor  of  medicine  or 
doctor  of  osteopathy.  They  noted  that, 
since  this  is  a  high-risk  service  with  the 
potential  for  overutilization,  such 
direction  is  the  only  effective  means  of 
evaluating  the  quality  and 
appropriateness  of  service  provided. 

Response:  We  have  revised  the 
regulations  to  specify  that  these  services 
be  provided  only  on  orders  of  a  doctor 
of  medicine  or  osteopathy  because  we 
are  convinced  that  the  requirement  is 
necessary  to  patient  health  and  safety. 
We  created  this  condition  because  we 
recognized  the  risks  in  these  services 
and  we  believe  that  this  change  is 
appropriate.  For  similar  reasons,  we 
have  required  that  there  be  a  director  of 
respiratory  care  services  who  is  a  doctor 
of  medicine  or  osteopathy  with  the 
knowledge,  experience,  and  capabilities 
to  supervise  and  administer  the  service 
properly.  The  director  of  respiratory 
care  may  serve  on  either  a  full-time  or 
part-time  basis.  These  requirements  are 
consistent  with  the  JCAH  requirements 
for  medical  direction  of  respiratory  care 
services,  except  that  we  have  explicitly 
allowed  the  director  to  serve  on  a  part- 
time  basis.  We  adopted  a  provision  for 
part-time  service  in  order  to  avoid 
imposing  undue  hardship  on  smaller 
hospitals  while  still  assuring  the  health 
and  safety  of  patients  requiring  these 
services. 


Comment:  One  commenter  urged  that 
we  require  the  director  of  a  respiratory 
care  laboratory  to  be  a  pulmonologist  or 
other  doctor  of  medicine  or  osteopathy 
who  is  well-trained  in  pulmonary 
physiology. 

Response:  We  have  not  accepted  this 
recommendation  because  we  are  not 
convinced  that  there  is  a  risk  to  patient 
health  and  safety  if  such  a  burdensome 
requirement  is  omitted. 

In  addition  to  these  changes,  we  have 
revised  the  regulation  to  specify  that  it 
applies  if  the  hospital  provides  any 
respiratory  care  services,  without  regard 
to  how  the  services  are  organized. 

Y.  Specialty  Hospitals — Special  Rules 
for  Psyc'hiatric  and  Tuberculosis 
Hospitals 

1.  General  Provision  (§  482.60, 
Previously  §  405.1036) 

•  Existing  provisions.  Current 
regulations  describe  the  special 
conditions  that  apply  to  psychiatric  and 
tuberculosis  hospitals,  including  special 
requirements  and  conditions  for  medical 
records  and  staffing. 

•  NPRM  provisions.  In  the  NPRM,  we 
proposed  to  simplify  the  provisions  for 
psychiatric  and  tuberculosis  hospitals. 
The  proposed  condition  would  have 
required  these  facilities  to  be  accredited 
by  the  (oint  Commission  on 
Accreditation  of  Hospitals  or,  if  a 
distinct  part  of  an  institution,  meet  the 
requirements  applicable  to  general  acute 
care  hospitals  (§  482.11  through 

§  482.57).  In  addition,  we  proposed  to 
require  that  these  hospitals  keep 
sufficient  clinical  records  and  meet 
staffing  requirements  determined  by 
HCFA  to  be  necessary  for  carrying  out 
an  active  treatment  program.  In 
addition,  we  invited  comments  on  the 
feasibility  of  flexibly  applying  the 
medical  records  and  staffing 
requirements  for  psychiatric  hospitals  to 
inpatient  psychiatric  units  of  general 
acute  care  hospitals,  so  that  psychiatric 
patients  are  afforded  equal  protection 
regardless  of  the  setting.  When  the 
general  hospital  conditions  were 
originally  developed,  few  acute  care 
hospitals  had  psychiatric  sections. 
Those  that  did  generally  had  small  units. 
Currently  there  are  more  than  1,300 
psychiatric  units  in  general  hospitals, 
but  there  are  no  specialized  standards 
applicable  to  those  units. 

•  Legislative  changes.  The  Deficit 
Reduction  Act  of  1984,  Pub.  L  98-369. 
enacted  ]uly  18, 1984.  deleted  the 
requirement  that  psychiatric  hospitals 
must  be  accredited  by  the  JCAH  (section 
2340).  In  addition,  section  2335  deleted 
specific  references  to  tuberculosis 
hospitals  and  institutions  and  inpatient 


tuberculosis  hospital  services  in  titles 
XVIII  and  XIX  of  the  Social  Security  Act 
in  recognition  of  advances  in  treatment 
of  tuberculosis.  Patients  with 
tuberculosis  who  require  hospitalization 
now  are  cared  for  in  facilities  such  as 
general  hospitals  that  do  not  specialize 
exclusively  in  the  treatment  of  this 
disease.  The  statutory  provision  does 
not  change  current  policy  on  payment 
for  hospital  services  to  tuberculosis 
patients  under  Medicare  and  Medicaid. 
Any  eligible  individual  with  tuberculosis 
continues  to  be  entitled  to  receive 
covered  hospital  services  under  these 
programs.  We  are  revising  proposed 
§  482.60  of  the  Medicare  regulations  and 
§§  440.10,  440.40,  440.140,  440.150. 
440.170,  440.250,  441.11,  441.13,  and 
456.51  of  the  existing  Medicaid 
regulations  to  conform  them  to  the 
statutory  change. 

•  Public  comments,  responses,  and 
provisions  affinal  regulations. 

Comment:  Several  commenters 
objected  to  the  requirement  that 
psychiatric  hospitals  be  accredited  by 
JCAH.  They  recommended  that  this 
accreditation  be  optional.  One 
commenter  objected  to  the  continued 
omission  of  accreditation  by  the 
American  Osteopathic  Association 
(AOA)  in  lieu  of  JCAH  accreditation  or 
compliance  with  the  general  hospital 
conditions  for  distinct  part  psychiatric 
units.  They  recommended  that  we 
include  language  which  would  not 
preclude  such  deeming  in  the  future. 

Response:  As  stated  earlier,  section 
2340  of  Pub.  L  98-369  deleted- the 
provision  under  the  statutory  definition 
of  psychiatric  hospitals  under  section 
1861(f)  of  the  Act  that  required  JCAH 
accreditation.  Thus,  psychiatric 
hospitals  (including  a  distinct  part  of 
institutions  that  are  devoted  to 
psychiatric  care  and  services)  can  now 
meet  all  requirements  for  participation 
applicable  to  general  acute  care 
hospitals,  except  the  utilization  review 
requirements  in  sections  18ei(e)(6)  and 
(k)  of  the  Act.  either  by  JCAH 
accreditation  or  by  meeting  the  hospital 
conditions  of  participation  established 
in  the  Act.  We  have  revised  §  482.60  of 
these  final  regulations  to  reflect  this 
change. 

Comment-  Commenters  stated  that  the 
special  conditions  should  not  be  applied 
to  psychiatric  units  in  general  hospitals 
because  these  units  typically  serve  a 
different  type  of  patient  than  the 
psychiatric  hospitals  to  which  the 
special  conditions  are  applicable.  Some 
argued  that  the  special  conditions  were 
clearly  intended  to  ensure  the  existence 
of  active  treatment  in  freestanding 
psychiatric  hospitals,  and  thus  are  not 
applicable  to  an  acute  care  setting. 


Conversely,  some  commenters  argued 
that  it  is  inappropriate  to  have  two 
different  sets  of  health  and  safety  rxiles 
for  patients  in  different  hospital  settings 
but  with  the  same  illnesses.  They  argued 
that  either  the  special  conditions  should 
be  applied  to  psychiatric  units  as  well  as 
psychiatric  hospitals,  or  they  should  be 
eliminated  for  psychiatric  hospitals. 
Commenters  further  argued  that 
hospitals  that  meet  the  JCAH 
consolidated  standards  for  psychiatric 
care  should  be  deemed  to  meet  the 
special  conditions  for  psychiatric 
hospitals  and.  if  the  special  conditions 
are  applied  to  psychiatric  units  of  acute 
hospitals,  for  those  units.  They  believed 
that  the  JCAH  requirements  are 
sufficient  to  satisfy  the  statutory 
requirements  in  section  1861(f)  for 
records  and  staffing  in  psychiatric 
hospitals,  and  that  we  are  being 
unnecessarily  inflexible  in  failing  to 
deem  accredited  JCAH  hospitals  to  be  in 
compliance  with  the  special  conditions. 

Other  commenters  argued  that  the 
special  conditions  should  be  revised  to 
provide  more  flexibility  so  that  they 
could  be  appropriately  appbed  to 
psychiatric  services  in  psychiatric  units 
of  acute  care  hospitals.  They  argued  that 
the  proposed  special  conditions  are  too 
specific,  detailed,  and  prescriptive  in  all 
areas  (including  credentialing)  for 
application  in  either  setting. 

Response:  We  have  decided  not  to 
apply  the  special  psychiatric  conditions 
to  psychiatric  units  of  acute  short-term 
hospitals.  While  there  are  »ome 
similarities  between  the  conditions  of 
patients  in  psychiatric  units  of  short- 
term  hospitals  and  the  conditions  of 
those  treated  in  psychiatric  hospitals, 
we  are  not  convinced  that  these 
similarities  are  extensive  enough  to 
make  it  essential,  for  protection  of 
patient  health  and  safety,  to  apply  the 
special  conditions  to  psychiatric  units. 
Moreover,  some  units  provide  services 
to  patients  who  cue  significantly  unlike 
patients  in  [wychiatric  hospitals.  In 
these  cases,  it  would  clearly  be 
inappropriate  to  impose  the  special 
conditions. 

In  separate  regulations  published  on 
January  3. 19M  (49  FR  234),  we  have 
issued  criteria  that  are  to  be  used  in 
identifying  those  distinct  part 
psychiatric  units  that  are  similar  enough 
to  freestanding  psychiatric  hospitals 
(and  different  enough  from  short-term 
acute  care  hospitals)  to  warrant  their 
exclusion  from  the  prospective  payment 
system  for  hospitals.  In  order  to  qualify 
for  exclusion,  these  units  must  meet  the 
special  clinical  records  and  staffing 
criteria  at  §  405.471(c)(4)(ii)(D) 
(recodified  as  S  412.  27  (c)  and  (d)  on 
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March  29. 1985,  50  FR  12745).  These 
criteria  are  similar  to  those  contained  in 
the  special  conditions  of  participation 
for  psychiatric  hospitals.  Consequently, 
hospital  units  that  are  similar  enough  to 
psychiatric  hospitals  to  warrant 
exclusion  will  be  required  to  meet  the 
same  standards  as  psychiatric  hospitals. 

In  addition,  we  have  not  specified  that 
hospitals  that  meet  JCAH  consolidated 
standards  for  psychiatric  care  are 
deemed  to  meet  the  special  conditions 
for  psychiatric  hospitals.  The  special 
conditions  are  governed  by  the  statutory 
authority  in  sections  1881(f)  (3)  and  (4) 
of  the  Act.  We  are  currently  considering 
whether  it  would  be  appropriate  to 
deem  the  special  conditions  for  section 
1861(f)  psychiatric  hospitals  as  being 
met  based  on  JCAH  requirements. 

We  do  not  agree  with  the  comments 
stating  that  the  proposed  special 
conditions  are  unnecessarily  specific, 
detailed,  and  prescriptive.  The 
conditions  we  proposed  are  significantly 
less  prescriptive  than  the  previous 
special  conditions,  and  we  do  not 
believe  further  revision  is  needed. 

2.  Special  Staff  Requirements 

•  Psychiatric  Hospitals  (§  482.62, 
previously  §  405.1038).  Current 
regulations  specify  detailed 
requirements  for  staff  providing  services 
in  psychiatric  hospitals.  In  the  NPRM, 
we  proposed: 

— ^To  simplify  the  current  detailed 
specifications  regarding  staff  in  general 
to  reflect  instead  the  responsibilities 
and  functions  that  are  appropriate  to  a 
psychiatric  hospital  staff  (5  482.62(a)). 

— To  retain  the  requirement  that  the 
director  of  the  inpatient  psychiatric 
services  meet  the  requirements  for 
examination  by  the  American  Board  of 
Psychiatry  and  Neurology  (§  482.82(b)). 
We  believe  that  a  director  with  these 
qualifications  is  necessary  to  monitor 
and  assure  the  appropriateness  of 
physician  services.  Similarly,  the 
qualifications  for  the  director  of 
psychiatric  nursing  services  would  be 
retained  to  assure  quality  care. 

— Under  psychological  services,  to  use 
the  general  language  of  the  1980  NPRM 
by  stating  that  the  director  must  be 
eligible  to  be  considered  a  professional 
psychologist  according  to  the  American 
Psychological  Association's  standards 
for  providers  of  psychological  services 
(S  482.82(e)).  Current  regulations 
(S  405.1038(e))  discuss  such  details  as 
whether  or  not  the  director  has  a 
doctoral  degree. 

— Under  social  services,  to  allow 
equivalent  training  and  experience  to 
substitute  for  the  master's  degree 
requirement  for  the  director  of  social 
services  (S  482.62(f)). 


•  Tuberculosis  Hospitals  (§  405.1040. 
proposed  §  482.64).  Current  regulations 
specify  details  on  the  number  and 
qualifications  of  staff  to  carry  out  an 
active  program  of  treatment  for  patients. 
In  the  NPRM.  we  proposed  to  limit  the 
requirements  to  the  statutory  language 
because  of  the  small  number  of 
hospitals  to  which  these  requirements 
would  apply. 

As  discussed  earlier  under  section 
III.Y.l..  section  2335  of  the  Deficit 
Reduction  Act  of  1984  (Pub.  L  08-369) 
deleted  the  special  staffing  requirements 
for  tuberculosis  hospitals  by  removal  of 
the  references  to  tuberculosis  hospitals. 
Therefore,  we  have  made  conforming 
changes  in  these  final  regulations  by 
deleting  the  proposed  S  482.64  that 
contained  the  special  staffing 
requirements. 

•  Public  comments. 

No  comments  were  received  on  the 
proposed  changes  to  staff  requirements 
of  tuberculosis  hospitals. 

Comment:  A  commenter  objected  to 
the  omission  of  the  American 
Osteopathic  Board  of  Neurology  and 
Psychiatry  from  the  specified  credentials 
for  the  director  of  inpatient  services  in  a 
psychiatric  hospital.  The  commenter 
pointed  out  that  this  Board  has 
requirements  equivalent  to  those  of  the 
Board  cited  in  the  regulations. 

Response:  We  agree  and  have  revised 
the  regulation  to  include  the  American 
Osteopathic  Board  of  Neurology  and 
Psychiatry. 

Comment-  Some  commenters  objected 
to  the  requirement  that  the  director  of 
clinical  services  in  a  psychiatric  hospital 
meet  the  training  and  experience 
requirements  for  examination  by  the 
American  Board  of  Psychiatry  and 
Neimjlogy.  They  argued  that 
psychologists  and  others  may  be  fully 
capable  of  performing  this  function. 

Response:  We  have  not  changed  the 
regulation  because  we  believe  that  the 
unique  skills  of  a  doctor  of  medicine  or 
osteopathy  with  advanced  training  and 
experience  in  psychiatry  or  neurology 
are  necessary  to  manage  and  evaluate 
the  care  being  provided.  Only  such  an 
individual  can  assure  that  the  staff 
members,  including  doctors  of  medicine 
and  osteopathy,  are  meeting  the  full 
range  of  patient  needs,  including 
medical  needs. 

Comment-  One  commenter  indicated 
that  it  is  inappropriate  to  require  that 
the  director  of  psychological  services 
must  be  "eligible"  to  be  considered  a 
professional  psychologist  by  the 
American  Psychological  Association's 
standards.  The  commenter  argued  that 
use  of  the  term  "eligible"  implied  that 
there  was  an  examination  to  be  taken  or 
the  granting  of  a  credential  made  by  the 


organization  when  this  is  not  the  case. 
The  commenter  pointed  out  that,  rather, 
there  is  a  set  of  standards  the  hospital 
or  surveyor  would  use  to  assess  the 
individual. 

Response:  We  have  revised  the 
regulation  to  accept  the  comment. 

Comment:  One  commenter  requested 
that  we  reinstate  the  requirement  that 
the  director  of  psychiatric  nursing  be  a 
professional  registered  nurse.  This 
commenter  pointed  out  that  a  nurse  with 
this  level  of  training  is  needed  to 
perform  the  duties  of  a  psychiatric 
nursing  director. 

Response:  We  agree  and  have  made 
this  change. 

Comment:  Commenters  objected  to 
the  deletion  of  the  specific  requirements 
regarding  what  therapeutic  activities 
must  be  provided  and  the  credentials  of 
staff  providing  them.  They  argued  that 
this  provision  has  greatly  enhanced  the 
rehabilitation  of  psychiatric  patients 
and  to  delete  these  requirements  would 
adversely  affect  patients  recovery. 

Response:  We  have  not  changed  the 
regulations  because  we  believe  that  the 
deleted  requirements  concerning 
therapeutic  activities  were  overly  and 
unnecessarily  prescriptive.  We  believe 
that  the  hospital  should  have  the 
fiexibility  to  determine  which  activities 
are  most  appropriate  to  its  patient 
population  and  to  determine  the  criteria 
to  be  met  by  employees  providing  these 
services. 

In  addition,  we  have  made  one 
clarifying  change  in  the  regulations.  In 
the  NPRM  (5  482.62(c)).  we  proposed  to 
require  that  if  medical  and  surgical 
diagnostic  and  treatment  services  are 
not  available  within  the  institution, 
qualified  consultants  or  attending 
physicians  must  be  inunediately 
available,  or  a  transfer  agreement  with  a 
Medicare  certified  general  hospital  must 
be  established.  In  these  final 
regulations,  we  have  revised  this 
provision  to  state  that  if  medical  and 
surgical  diagnostic  and  treatment 
services  are  not  available  within  the 
institution,  the  institution  must  have  an 
agreement  with  an  outside  source  of 
these  services  to  assure  that  they  are 
immediately  available  or  must  have  an 
agreement  for  transfer  with  a  general 
hospital  that  participates  in  Medicare.  ' 
We  believe  this  change  in  wording  will 
avoid  any  possible  confusion  regarding 
the  meaning  of  "qualified  consultants  or 
attending  physicians"  and  will  make  it 
clearer  that  it  is  the  availability  of 
services  that  is  crucial  to  compliance 
with  this  requirement. 


3.  Special  Medical  Record  Requirements 
(§482.61) 

•  Existing  provisions  and  NPRM 
provisions. — Psychiatric  Hospitals 
(§405.1037.  now  §482.61).  Current 
regulations  specify  special  medical 
record  requirements  for  psychiatric 
hospitals.  In  the  NPRM,  we  proposed  to 
retain  the  condition  and  elevate  the 
requirements  on  the  psychiatric 
evaluation,  the  treatment  plan,  progress 
notes,  and  the  discharge  summary  to 
standards.  These  standards  form  the 
most  critical  elements  of  the  psychiatric 
record.  Adequate  documentation 
provides  the  means  for  measuring  the 
degree  and  intensity  of  active  treatment 
mechanisms  used,  and  active  treatment 
is  the  principal  concern  of  the  special 
statutory  provisions  dealing  with 
psychiatric  hospitals.  Specifically,  the 
psychiatric  evaluation,  which  contains  a 
mental  status  examination,  forms  the 
foundation  of  the  diagnostic 
decisionmaking  process.  The  psychiatric 
evaluation,  completed  within  60  hours  of 
admission,  provides  a  critical  data  base 
upon  which  decisions  regarding  specific 
methods  of  treatment  are  based. 

The  individualized  treatment  plan  is 
critical  because  it  (1)  forces  the  focus  of 
attention  on  each  patient  as  a  unique 
individual;  (2)  provides  a  systematic 
approach  to  care  of  patients  and  the 
documentation  of  what  happens  to  them; 
(3)  assists  staff  in  their  understanding  of 
the  patient  and  his  or  her  needs;  and  (4) 
conforms  with  legislative  and  judicial 
concerns  that  treatment  be  appropriate 
and  that  reimbursement  be  for  active 
psychiatric  treatment  rather  than 
custodial  care. 

Documentation  of  progress  is 
necessary  to  determine  patients 
response  to  treatment  planning, 
treatment,  and  discharge  planning.  It 
serves  to  apprise  all  staff  about  patients 
progress  and  any  new  problems  or 
regression. 

Discharge  planning  and  follow-up 
services  are  part  of  the  continuum  of 
total  care  and  treatment  planning. 
Appropriate  discharge  planning  assists 
in  reducing  unnecessary  readmissions. 

—Tuberculosis  Hospitals  (§405  1039, 
proposed  §  482.63).  Current  regulations 
specify  detailed  requirements  for 
maintenance  of  medical  records  in  the 
tuberculosis  hospital.  We  proposed  in 
the  NPRM  to  limit  these  requirements  to 
the  statutory  language.  Again,  because 
of  the  statutory  removal  of  the  special 
provisions  on  medical  records  for 
tuberculosis  hospitals,  we  have  deleted 
all  the  requirements  from  these  final 
regulations. 

•  Public  comments.  No  comments 
were  received  on  the  proposed  changes 


to  maintenance  of  medical  records  by 
tuberculosis  hospitals. 

Comment  Commenters  objected  to 
the  treatment  plan  requirements  for 
.  psychiatric  hospitals,  arguing  that  they 
are  too  detailed  and  prescriptive.  They 
argued  that  this  approach  may  be 
inappropriate  to  the  needs  of  some 
patients,  and  that  in  some  States  with 
cost  containment  mechanisms,  the 
hospitals  will  not  be  allowed  to  recoup 
the  costs  of  developing,  revising,  and 
reviewing  treatment  plans.  They 
recommended  that  the  requirement  be 
revised  to  provide  more  flexibility,  as 
provided  for  by  JCAH. 

Response:  We  have  not  made  any 
changes  in  the  regulations  because  we 
believe  that  the  plan  of  treatment 
requirement  is  as  flexible  as  it  can  be 
and  still  assure  the  maintenance  of 
quality  care. 

Comment  One  commenter 
recommended  that  we  revise  the 
psychiatric  provisions  of  the  regulation 
to  require  that  the  attending  psychiatrist 
perform  the  psychiatric  evaluation, 
provide  the  admitting  diagnosis,  sign  the 
discharge  summary,  and  supervise  the 
other  staff  involved  in  the  patient's  care, 
including  any  psychologist  providing 
services  to  the  patient. 

Response:  We  have  not  accepted  this 
recommendation  because  we  do  not 
believe  that  that  level  of  specificity  is 
necessary  to  assure  health  and  safety. 

We  have  adopted  the  proposed 
regulations  without  change  as  final 
regulations. 

Z.  Special  Requirements  for  Hospital 
Providers  of  Long-Term  Care  Services 
(Swing-Beds) 

In  the  1983  NPRM.  we  inadvertently 
omitted  provisions  currently  set  forth  in 
S  405.1041.  which  contains  a  condition 
and  standards  for  hospitals  that  provide 
posthospital  extended  care  services  as 
swing  bed  hospitals,  in  our  proposed 
redesignation  of  Subpart  J  of  Part  405  to 
the  new  Part  482.  We  have  established  a 
new  S  482.66  for  these  provisions.  The 
substance  of  the  condition  and 
standards  has  not  been  revised.  We 
have  made  minor  editorial  changes  and 
a  technical  change  in  the  redesignated 
S  482.66(a)(2)  by  substituting  the  term 
"urbanized"  for  "urban"  to  reflect 
current  Census  Bureau  terminology. 

AA.  Dental  Services  (§  482.1Z 
previously  §  405. 1031(c)) 

•  Existing  provisions.  Current 
regulations  under  \  405.1031(c)  contain 
specific  standards  on  the  organization  of 
dental  services,  staff  qualifications  and 
bylaws,  and  dental  records. 

•  NPRM  provisions.  Doctors  of  dental 
surgery  or  dental  medicine  were 


included  in  the  definition  of  "physician" 
that  we  proposed  in  the  NPRM  (8  482.3), 
and  the  provisions  of  the  proposed 
physician  care  standard  (S  482.12(c)) 
would  have  applied  to  these 
practitioners  and  their  services.  In 
addition,  to  the  extent  these 
practitioners  are  granted  membership  on 
hospital  medical  staffs,  the  proposed 
condition  on  medical  staff  (S  462.22) 
would  have  applied  to  the  practitioners 
and  their  services.  In  view  of  these 
requirements,  we  proposed  to  delete  the 
separate  standard  on  dental  services. 

•  Public  comments  and  provisions  of 
final  regulations.  No  specific  comments 
were  received  on  the  deletion  of  this 
standard.  Although  we  have  taken  a 
different  approach  to  the  issues  raised 
by  our  proposal  to  define  "physician." 
as  explained  earlier  in  this  preamble,  we 
wish  to  note  that  the  governing  body 
condition  (specifically  S  482.12(a)) 
requires  that  the  medical  staff  be 
accountable  to  the  governing  body  for 
the  quality  of  care  provided  to  patients. 
In  addition,  the  provisions  on  quahty 
assurance  will  apply  to  dental  services 
as  well  as  other  patient  care  services. 
We  believe  these  provisions  will  be 
adequate  to  ensure  that  dental  services 
to  hospital  patients  do  not  result  in  risk 
to  their  health  and  safety.  Therefore,  we 
have  not  included  a  separate  standard 
for  dental  services  in  these  final 
regulations. 

SB.  Medical  Library  (§  405.1030) 

•  Existing  provision.  Current 
regulations  require  the  hospital,  as  a 
condition  of  participation,  to  maintain  a 
medical  library  in  or  adjacent  to  the 
facility.  The  library  must  contain 
modem  textbooks,  journals,  and 
periodicals. 

•  NPRM  provision.  In  the  NPRM,  we 
proposed  to  delete  the  requirement  for  a 
medical  library.  The  proposal  was  based 
on  our  belief  that  this  should  not  be  a 
Federal  requirement,  but  that  each 
hospital  should  have  the  flexibility  of 
deciding  if  it  wants  to  have  a  medical 
library. 

•  Public  comments.  Many 
commenters  objected  to  the  deletion  of 
the  requirement  that  a  hospital  have  a 
medical  library.  They  perceived  the 
maintenance  of  medical  information  as 
being  crucial  to  the  assurance  of  quality 
care.  Commenters  argued  that  small  and 
rural  hospitals,  to  which  these 
conditions  apply  most  directly,  would 
be  more  affected  by  the  deletion  as  they 
are  more  likely  to  lack  professional 
continuing  education  programs. 

•  Response  and  provisions  of  final 
regulations.  We  have  not  accepted  the 
commenters'  reconunendation  to 
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maintain  this  condibon.  We  continue  to 
believe  that  this  should  not  be  a  Federal 
requirement  but  that  each  hospital 
should  have  the  flexibility  of  deciding 
whether  to  maintain  a  medical  hbrary 
Medical  information  impacts  on  quality 
of  care  only  if  practitioners  aiul  staff  use 
it  The  mere  existence  of  this 
infonnabon  with  no  parallel  requirement 
for  staff  to  use  it  gives  no  assurance  that 
quahty  of  care  is  enhanced.  If  the 
medical  staff  believes  it  is  essential  to 
quality  of  care,  the  staff  may  pursue  the 
issue  with  the  governing  body. 

CC  Social  Services  (§  405.1034,  now 
§482  21(b)) 

•  Existing  provisions.  Current 
regulations  specify  the  standards 
hospitals  must  meet  if  the  hospital 
chooses  to  provide  social  work  services 
through  an  organized  distinct  social 
work  department  The  regulations 
include  details  on  organization  of  the 
social  work  department  the 
qualifications  of  the  persons  providing 
social  work,  and  coordination  with  other 
departments.  The  Social  Security  Act 
does  not  require  that  hospitals  provide 
social  services  to  their  patients;  they 
may  be  provided  as  an  optional  service. 

•  NPRM provisions.  The  NPRM 
proposed  to  delete  the  requirements 
relating  to  the  optional  condition  for 
provision  of  social  services.  However,  it 
proposed  to  mandate  under  the 
governing  body  condition  a  specific 
discharge  planning  requirement  which 
was  a  more  general  requirement  under 
the  optional  social  services  condition. 
We  made  this  proposal  because  we 
believe  social  services  is  a  service  that 
does  not  require  Federal  regulation. 
While  social  services  can  be  helpful  as 
part  of  total  patient  care  planning,  there 
is  no  indication  that  direct  risks  to 
patient  health  or  safety  may  result  in  the 
absence  of  Federal  standards.  In  fact 
we  believe  that,  with  the  elimination  of 
these  prescriptive  requirements, 
hospitals  may  feel  freer  to  provide  social 
services  to  their  patients 

Although  there  would  no  longer  be  a 
condition  on  social  services  under  the 
NPRM.  social  services  would  continue 
to  be  a  covered  service  under  Medicare 
payment  policies. 

•  Public  comments.  A  large  number  of 
commenters  objected  to  the  deletion  of 
the  social  service  condition.  They 
argued  that  social  services  are  essential 
to  patient  health  and  safety  because  of 
the  social  worker's  role  in  patient 
education,  counseling,  discharge 
planning,  and  maximizing  the  patient's 
adjustment  to  illness  or  disability.  One 
commenter  recommended  inclusion  of  a 
general  condition  with  no  specific 
factors  or  standards.  Many  commenters 


favored  including  discharge  planning 
requirements  and  suggested  that  we 
require  "coordinated"  planning.  Others 
suggested  that  social  services  personnel 
be  responsible  for  discharge  planning. 

•  Response  and  provisions  of  the 
final  regulations.  We  recognize  that 
social  services  can  make  an  important 
contribution  to  the  health  and  safety  of 
patients,  and  can  enhance  the  quality  of 
care  furnished  in  an  institution. 
Moreover,  we  are  aware  that  in  many 
hospitals,  social  workers  have  primary 
responsibility  for  ensuring  that  patients 
receive  appropriate  care  after  they  are 
discharged  from  the  hospital.  However, 
we  are  also  aware  that  hospitals  may 
choose  to  make  social  services  available 
to  their  patients  in  different  ways, 
depending  on  sudi  foctors  as  the 
patients'  needs,  the  types  of  nursing  and 
other  staff  involved  in  patient  care,  the 
hospital's  arrangements  with  social 
workers  in  the  community,  and  the 
availability  of  qualified  social  woric 
personnel  We  continue  to  believe  that 
retaining  the  current  prescriptive 
requirements  for  the  provision  of  social 
services  would  restrict  rather  than 
increase  hospitals'  ability  to  provide 
social  services  to  their  patients. 
Therefore,  we  have  not  adopted  the 
comments  suggesting  that  we  retain  the 
current  social  services  condition. 

We  have  added  a  new  standard  to 
provide  for  social  work  services  as  part 
of  the  quality  assurance  condition 
(5  482.21)  because  social  services  are  so 
closely  linked  to  the  overall  quality  of 
care  furnished  in  a  hospital.  The  revised 
standard  focuses  on  medically-related 
patient  care  services.  It  requires  the 
hospital  to  have  an  effective,  ongoing 
discharge  planning  program  that 
facilitates  the  provision  of  followup 
care.  It  also  requires  the  hospital  to  have 
an  ongoing  plan,  consistent  with 
available  commimity  and  hospital 
resources,  to  provide  or  make  available 
services  related  to  the  medically-related 
social  work,  psychological,  and 
educational  needs  of  patients.  We  have 
deleted  the  discharge  planning  standard 
proposed  under  the  governing  body 
condition  (proposed  {  482.12(f)). 

rV.  Waiver  of  Proposed  Rulemaking  to 
Incorporate  Provisions  of  the  Deficit 
Reduction  Act  of  19B4 

We  publish  rules  without  a  notice  of 
proposed  rulemaking  when  we  find  that 
proposed  rulemaking  is  impractical, 
unnecessary,  or  contrary  to  the  public 
interest.  Under  section  lU.Y.  of  this 
preamble,  we  have  already  discussed 
the  deletions  we  are  making  in  these 
final  Medicare  regulations  to  conform 
the  regulations  to  the  statutory  removal 
of  the  requirement  that  psychiatric 


hospitals  must  be  certified  by  JCAH  and 
the  amendments  we  are  making  to  the 
Medicare  and  Medicaid  regulations  to 
conform  them  to  the  statutory  removal 
of  all  references  to  tuberculosis 
hospitals  and  institutions  and  the 
special  requirements  they  had  to  meet. 
These  requirements  were  removed  by 
sections  2335  and  2340  of  the  Deficit 
Reduction  Act  of  1984  (Pub.  L  98-36a 
enacted  on  July  18, 1984). 

These  changes  to  our  regulations 
merely  conform  them  to  provisions  of 
the  statute  which  are  already  in  effect 
The  provisions  of  the  law  are  so  specific 
that  they  do  not  allow  further 
interpretation.  Delay  to  issue  a  proposed 
rule  for  these  provisions  would  serve  no 
practical  purpose.  Therefore,  we  find 
good  cause  for  not  issuing  proposed 
rulemaking  to  incorporate  the  cited 
provisions  of  Pub.  L.  98-360. 

V.  Impact  Analyses 

A.  Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  regulations  that  are 
likely  to  have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more,  cause 
a  major  increase  in  costs  or  prices,  or 
meet  other  threshold  criteria  that  are 
specified  in  that  Order.  (In  addition, 
section  2  of  the  Order  establishes  a 
general  requirement  that  among 
alternative  approaches  to  any  given 
regulatory  objective,  an  agency  shall,  to 
the  extent  permitted  by  law.  choose  the 
approach  involving  the  least  cost  to 
society.  We  have  abided  by  this 
principle  in  developing  these 
regulations.) 

Under  existing  regulations, 
approximately  5.200  of  the  6,700 
hospitals  participating  in  Medicare  and 
Medicaid  are  voluntarily  accredited  by 
the  JCAH  or  the  AOA,  and  are  therefore 
deemed  to  meet  most  of  the  conditions 
of  participation.  Accredited  hospitals 
are  generally  larger  than  nonaccredited 
hospitals.  In  fact  as  of  July  1. 1985, 1.082 
of  the  1.520  nonaccredited  hospitals 
have  fewer  than  50  beds. 

We  expect  these  regulations  to  reduce 
costs  incurred  by  nonaccredited 
hospitals  in  meeting  the  conditions  of 
participation.  We  do  not  have  sufficient 
information  to  estimate  the  amount  of 
the  reduction  reliably.  However,  taking 
into  account  our  experience  with 
existing  regulations,  and  the  number  and 
size  of  the  hospitals  affected,  we  believe 
that  these  reductions,  while  significant 
(see  regulatory  flexibility  discussion 
below),  will  not  reach  $100  milUon. 

We  have  determined  that  these  final 
rules  do  not  meet  the  criteria  for  a 


"major  rule"  under  Executive  Order 
12291.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

B.  Regulatory  Flexibility  Act 

1.  Overview.  In  the  preamble  to  the 
proposed  regulations  we  published  on 
January  4. 1983,  we  noted  that  those 
regulations  would,  if  implemented,  have 
a  significant  impact  on  a  substantial 
number. of  small  entities.  Therefore, 
under  5  U.S.C.  603  (enacted  by  the 
Regulatory  Flexibility  Act,  Pub.  L  96- 
354),  we  were  required  to  prepare  and 
make  available  for  public  comment  an 
initial  regulatory  flexibility  analysis. 
The  preamble  to  the  proposed 
regulations,  which  discussed  in  detail 
the  projected  impact  those  regulations 
would  have  on  small  entities, 
constituted  the  initial  regulatory 
flexibility  analysis.  As  required  by  5 
U.S.C.  604.  we  have  now  prepared  a 
final  regulatory  flexibility  analysis.  This 
analysis,  together  with  the  other  parts  of 
this  preamble,  identifies  those 
provisions  of  the  final  regulations  that 
we  expect  will  have  the  greatest  impact 
on  small  entities,  and  discusses  the 
impact  we  expect  each  provision  to 
have. 

For  purposes  of  the  Regulatory 
Flexibility  Act  all  hospitals 
participating  in  the  Medicare  program 
are  considered  small  entities.  As  a 
result,  this  analysis  does  consider  the 
impact  on  hospitals  in  general. 
However,  we  have  given  special 
attention  to  hospitals  with  fewer  than 
100  beds,  since  this  is  a  generally 
accepted  size  standard  in  the  hospital 
industry. 

One  major  effect  of  these  regulations 
will  be  to  increase  hospitals'  flexibility 
to  determine  the  most  effective  ways  to 
comply  with  the  revised  conditions  of 
participation.  We  expect  hospitals  to 
develop  different  approaches  to 
compliance  on  the  basis  of  the  resources 
of  the  hospitals,  differences  among  laws 
in  various  localities,  and  other  factors. 
In  addition,  most  of  the  hospitals  subject 
to  these  conditions  are  paid  under  the 
prospective  payment  system  for 
Medicare  inpatient  hospital  services, 
which  establishes  incentives  for 
hospitals  to  reconsider  and  improve 
their  operations.  Thus,  while  it  is  clear 
that  the  revised  regulations  will  affect 
hospital  costs,  we  are  not  able  to 
estimate  how  each  individual  hospital 
will  react  to  the  increased  flexibility 
provided  by  these  regulations,  or  to 
determine  in  quantitative  terms  the 
effect  of  the  hospitals'  reactions.  We 
have,  therefore,  prepared  this  analysis 
in  qualitative  rather  than  quantitative 
terms. 


In  the  discussion  below  of  particular 
provisions  of  these  final  rules,  we  have 
tried  not  to  duplicate  discussion  and 
analysis  from  other  parts  of  this 
preamble  unnecessarily.  Therefore,  at 
the  end  of  each  numbered  heading,  we 
give  a  citation  to  the  main  preamble 
discussion  of  those  provisions,  which 
summarizes  the  provisions  of  existing 
rules  and  the  NPRM  proposals  and 
justifies  our  final  decision.  The 
discussion  below  focuses  primarily  on 
comments  explicitly  related  to  the 
impact  of  the  NPRM  provisions,  and  our 
responses  to  those  comments. 

2.  Removal  of  Credential 
Requirements  for  Hospital  Personnel 
(III.B.).  Many  commenters  opposed  our 
proposal  to  delete  the  current  credential 
requfrements,  and  some  commenters 
suggested  that  we  impose  even  more 
specific  and  stringent  requirements.  In 
general,  the  commenters  who  favored 
imposition  of  credential  requirements 
argued  that  elimination  of  the  credential 
requirements  would: 

•  Encourage  hospitals  to  employ 
poorly  qualified  staff; 

•  Reduce  the  quality  of  patient  care; 
and 

•  Increase  hospital  costs  in  the  long 
run.  since  lower  quality  care  will 
increase  the  length  of  patient  stays. 

Many  other  commenters.  however, 
supported  our  proposals.  In  general, 
these  commenters  argued  that 
elimination  of  federally  mandated 
credential  requirements  would: 

•  Avoid  potential  conflict  between 
Federal  requirements  and  those  imposed 
by  State  and  local  laws; 

•  Prevent  private  credentialing 
organizations  from  creating  a  monopoly 
with  respect  to  the  staffing  of  certain 
hospital  positions;  and 

•  Allow  hospitals  greater  flexibility  to 
determine  personnel  criteria. 

Provisions  of  final  regulations  and 
projected  impact  on  small  entities.  In 
the  final  regulations,  we  have: 

•  For  hospital  staff  who  are  not 
doctors  of  medicine  or  osteopathy  (with 
certain  exceptions,  such  as  staff 
performing  scrub  and  circulating  duties 
in  operating  rooms  and  administering 
anesthesia),  generally  avoided  the  use  of 
personnel  qualification  requirements 
based  on  credentials  issued  by  private 
professional  groups;  and 

•  For  directors  of  hospital  services, 
generally  specified  qualifications  that 
are  stated  in  terms  of  medical  or 
osteopathic  training  and  specialization 
rather  than  in  terms  of  credentials 
issued  by  private  professional  groups. 

See  the  earlier  preamble  discussion  of 
the  qualifications  for  directors  of 
inpatient  psychiatric  services. 


laboratory  services,  and  psychiatric 
nursing  services  for  exceptions 
concerning  direction  of  services.  See 
earlier  preamble  discussions  and 
sections  13  and  14  of  this  Impact 
Analysis  for  discussion  of  qualifications 
of  staff  performing  scrub  and  circulating 
duties  in  operating  rooms  and 
administering  anesthesia. 

We  believe  the  primary  impact  of 
these  provisions  will  be  to  increase 
individual  hospitals'  flexibility  to  set 
personnel  requirements  that  are 
appropriate  to  the  needs  of  their 
patients,  consistent  with  State  and  local 
laws  and  medical  staff  requirements, 
and  cost-effective  in  terms  of  the  types 
and  qualifications  of  personnel 
available  in  each  area.  We  believe  this 
increased  flexibility  will  be  especially 
useful  to  small  hospitals  located  in  rural 
or  other  areas  in  which  there  may  be  a 
shortage  of  credentialed  personnel, 
since  it  will  permit  them  to  adopt  other 
standards  (e.g.,  experience 
requirements)  to  assess  the 
qualifications  of  employees.  We  also 
believe  the  final  regulations  will 
increase  competition  among  potential 
employees  by  removing  artificial 
barriers  to  employment  in  certain  jobs. 
Thus,  it  is  likely  that  the  final 
regulations  will  enable  small  hospitals 
to  reduce  their  costs  by  increasing  the 
number  of  candidates  for  each  hospital 
position. 

We  do  not  agree  with  those 
commenters  who  stated  that  removal  of 
credential  requirements  will  decrease 
the  quality  of  hospital  care  and  thus 
lead  to  long-term  cost  increases.  State 
and  local  laws,  medical  staff 
requirements,  and  the  potential  for 
malpractice  liability  all  provide 
hospitals  with  powerful  incentives  to 
avoid  personnel  decisions  that  reduce 
the  quality  of  the  patient  care  they 
provide. 

3.  Definition  of  "Physician" (III.D.).  In 
the  NPRM,  we  proposed  to  define 
"physician"  as  it  is  defined  in  section 
1861(r)  of  the  Social  Security  Act  As 
noted  in  our  earlier  discussion  of  this 
issue,  this  definition  sets  up  the 
Medicare  coverage  rules  for  specified 
services  of  certain  practitioners  (e.g.. 
chiropractors  are  defined  as  physicians 
only  with  respect  to  manual 
manipulation  of  the  spine  to  correct  a 
subluxation  demonstrated  by  x-ray  to 
exist).  The  definition  is  not  stated  in  a 
context  that  indicates  it  is  to  be  used  to 
set  hospital  conditions  for  patient  health 
and  safety.  Nevertheless,  the  term  was 
used  in  the  proposed  requirements  for 
the  directors  of  numerous  services,  for 
the  individual  responsible  for  conduct 
and  organization  of  the  medical  staff 
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with  respect  to  paticDt  admissions. 
performance  of  the  patient  history  and 
physical,  orders  for  services,  and  the 
general  requirement  that  the  patient  be 

under  the  care  of  a  physician,  and 
elsewhere  throughout  the  proposed 
regulations. 

Commenters  argued  that  use  of  the 
section  1861(r)  definition  (because  it 
considers  chiropractors  and 
optometrists  to  be  physicians  wnthin 
statutory  restraints)  would  decrease 
overall  quality  of  care  and  increase 
utilization  of  services.  They  alleged  that 
the  categories  of  practitioners,  other 
than  doctors  of  medicine  or  osteopathy, 
that  are  included  in  the  section  ia61(r) 
definition  lack  skills  in  general  patient 
care.  These  commenters  claimed  that 
this  would  result  in  increased  rates  of 
complications,  nosocomial  infections, 
and  communicable  diseases. 

These  adverse  consequences  would 
result  in  higher  hospital  costs  through 
increased  lengths  of  stay,  readmissions 
and  higher  use  of  necessary  ancillary 
services  and  drugs. 

They  further  argvied  that  utilization  of 
days  of  care  and  of  ancillary  services 
would  increase  because  these  other 
practitioners  lack  the  judgment  and  skill 
needed  to  order  services  and  to  analyze 
test  results  property. 

Provisions  of  final  regulations  and 
projected  impact  on  small  entities.  The 
final  regulations  delete  the  definition  of 
the  term  "physician"  and  generally 
avoid  use  of  the  term.  Instead,  they 
identify  the  specific  type  of  practitioner 
who  may  fulfill  each  function. 
Consequently,  the  practitioner  identified 
for  each  function  has  been  selected  to 
represent  the  minimum  level  of  training 
and  skill  which  we  believe  is  necessary 
to  assure  an  acceptable  level  of  patient 
care. 

We  believe  that  the  selection  of  the 
appropriate  minimal  level  of  training 
and  skill  for  each  function  will  avoid 
confusion  that  might  have  occurred  had 
we  used  the  term  "physician"  as  defined 
in  section  ia61(r)  of  the  Act.  At  the  same 
time,  we  have  tried  to  give  hospitals  the 
flexibility  they  need  by  designating  in 
each  case  the  minimum  qualifications 
appropriate  to  a  function.  Since,  in  the 
great  majority  of  instances,  ciurent 
hospital  and  physician  authority  is 
already  in  conformance  with  these 
provisions,  we  do  not  expect  a 
significant  impact  &om  these 
requirements. 

4.  Application  of  Requirements  to 
Types  of  Services  Rather  Than  to 
Departments  (H.BJ.).  In  general 
commenters  did  not  express  opposition 
to  this  proposal  and  did  not  state  that 
the  proposal  would  increase  the  cost  or 
burden  of  compliance  with  the 


conditions.  However,  one  commenter 
recommended  that  we  require  each  type 
of  service  to  be  provided  in  accordance 
with  written  policies  and  procedures 
approved  by  the  medical  staff  and 
governing  body. 

Provisions  of  final  regulations  and 
projected  impact  on  small  entities.  In 
the  final  regulations,  we  have  stated  the 
conditions  for  hos|Mtal  services  in  terms 
of  whether  services  are  provided  rather 
than  in  terms  of  the  way  in  whidi  their 
provision  is  organized.  We  have  taken 
this  approach  to  ensure  that  patients 
receive  unifonn  levels  <A  protection  from 
health  and  safety  hazards,  and  to  avoid 
any  intrusive  requirement  on  how 
hospitals  organize  the  delivery  of 
services. 

We  did  not  adopt  the  comment 
suggesting  that  services  be  provided 
only  in  accordance  with  written  policies 
and  procedures,  since  we  believe  that 
doing  so  would  impose  a  burdensome 
paperwork  requirement  on  hospitals 
without  resulting  in  any  corresponding 
benefit  to  patient  health  and  safety. 

We  believe  the  in^iact  of  this  feature 
of  the  final  regulations  will  be  to 
increase  hospitals'  flexibility  to  provide 
services  in  the  way  that  is  best  adapted 
to  their  organizational  structures,  their 
patients'  needs,  and  other  factors  that 
affect  their  operations.  We  expect  this 
increased  flexibility  to  result  in  reduced 
costs  for  hospitals,  since  each  hospital 
will  have  greater  freedom  to  provide 
services  in  the  most  cost-effective 
manner. 

5.  Removal  of  Prescriptive 
Administrative  Requirements  (III.F.  and 
H.).  The  current  regulations  at  S  405.1021 
(governing  body)  and  S  405.1023 
(medical  staff)  contain  certain 
prescriptive  administrative 
requirements,  such  as  those  that  deal 
with  mandatory  committees  and 
committee  meetings.  In  the  NPRM,  we 
proposed  to  remove  most  of  these 
prescriptive  administrative 
requirements,  and  to  replace  them  with 
language  stated  in  terms  of  expected 
outcomes.  In  general,  commenters  did 
not  state  that  our  proposals  would  have 
an  adverse  impact  on  hospitals  or  their 
patients.  However,  some  commenters 
recommended  that  we  continue  to 
require  a  joint  committee  to  allow  more 
formal  liaison  between  hospital  medical 
staff  and  administrators.  These 
commenters  argued  that  formalized 
liaison  is  needed  to  ensure  proper 
coordination  of  patient  care  activities. 
Provisions  affinal  regulations  and 
projected  impact  on  small  entities.  In 
the  final  regulations,  we  have  continued 
to  use  language  stated  in  terms  of 
desired  outcomes  rather  than 
prescriptive  administrative  requirements 


to  help  ensure  proper  administration.  In 
partioilar,  we  have  included  a 
requirement  that  the  medical  staff  be 
accountable  to  the  governing  body  for 
the  quahty  of  patient  care.  We  believe 
this  requirement  will  be  sufficient  to 
ensure  proper  coordination  of  patient 
care  services. 

We  believe  the  primary  effect  of  these 
provisions  of  the  revised  regulations  will 
be  to  permit  hospitals  and  their  medical 
staffs  to  develop  the  administrative 
mechanisms  and  procedures  that  are 
best  suited  to  the  size  of  each  hospital, 
the  composition  of  its  medical  staff,  and 
the  type  of  services  its  patients  require. 
We  expect  the  final  provisions  to  reduce 
hospital  administrative  costs  and  permit 
administrators  and  medical  staff 
members  to  operate  more  efficiently. 

6.  Removal  of  Specific  Requirements 
Relating  to  Physical  Plant  Dental 
Services,  Social  Work  Departments,  and 
Medical  Libraries  (III.P,  lllAA.,  lll.BB., 
andlll.CC).  As  explained  above,  in  the 
NPRM  we  proposed  to  delete  current 
regulations  containing  specific 
standards  for  physical  plant  and  dental 
services  (§§  405.1021(i)  and  405.1031(c)). 
and  conditions  for  medical  libraries  and 
social  work  departments  (§§  405.1030 
and  405.1094). 

We  did  not  receive  any  comments 
relating  specifically  to  the  potential 
impact  of  deleting  the  standards  for 
physical  plant  and  dental  services.  With 
respect  to  our  proposals  to  delete  the 
conditions  on  social  work  departments 
and  medical  libraries,  we  received  a 
large  number  of  comments.  These 
comments  are  discussed  in  detail  earlier 
in  this  preamble.  With  respect  to  the 
potential  impact  of  our  proposals, 
commenters  raised  the  following  issues. 

•  Social  work  departments.  Many 
commenters  state  that  the  condition  on 
social  work  departments  should  not  be 
deleted  because  social  services  are 
essential  to  patient  health  and  safety. 
These  commenters  stated  that  social 
workers  play  an  important  role  in 
patient  education,  counseling,  discharge 
planning,  and  maximizing  patients 
adjustments  to  illness  or  disability. 
These  commenters  believe  that  deleting 
the  condition  will  discourage  hospitals 
from  providing  effective,  professionally 
managed  social  services. 

•  Medical  library.  Many  commenters 
stated  that  maintenance  of  medical 
information  is  crucial  to  the  provision  of 
quality  care,  and  that  deletixig  the 
medical  library  condition  would 
discourage  hospitals  from  maintaining 
this  information.  Some  commenters 
stated  that  this  effect  would  be  most 
acute  in  small  and  rural  hospitals,  since 
those  hospitals  are  most  likely  to  lack 
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professional  eontiKiiiag  education 
programs. 

Provisions  of  final  regukUtaas  and 
projected  impact  on  small  entities.  la 
the  final  regulations,  we  have 
maintained  the  approecb  taken  in  the 
NPRM  with  regard  to  specific 
requirements  on  physical  plant,  dental 
services,  and  medioal  libraries.  With 
regard  to  social  services,  we  have  not 
adopted  the  comments  recommending 
that  we  retain  the  current  social  services 
requirements.  However,  we  have  added 
a  provision  under  the  new  condition  on 
quality  assiirance  (8  482.21)  that  will 
require  hospitals  to  provide  for  social 
work  services  as  part  of  their  quality 
assurance  efforts. 

We  expect  that  removal  of  the  current 
conditions  on  medical  libraries  and 
social  services  will  increase  hospitals' 
flexibility  to  determine  the  most 
effective  and  efficient  ways  of  making 
medical  information  available  to  their 
employees  and  their  medical  staff 
members,  and  making  social  services 
available  to  their  patients.  For  example, 
some  small  hospitals  may  find  it  more 
cost  effective  to  eliminate  their  medical 
library  or  to  maintain  collections  of 
medicJal  books,  periodicals,  and  other 
information  at  various  locations  in  the 
hospital,  rather  than  to  maintain  a 
central  medical  library.  Alsa  small 
hospitals  may  choose  tx)  make  social 
services  available  to  their  patients  in 
various  ways,  based  on  factors  such  a» 
patients'  needs,  the  types  of  nursing  and 
other  staff  involved  in  patient  care,  the 
availability  of  social  work  personnel  in 
their  communities,  and  the  availability 
of  social  services  from  agencies  in  those 
commiHiities. 

We  do  not  expect  the  removal  of  the 
physical  plant  standard  to  have  a 
significant  impact  on  hospitals,  since 
this  amounts  only  to  the  elimination  of  a 
duplicative  requirement  already  found 
in  the  condition  on  physical 
environment,  hi  the  case  of  dental 
services,  we  expect  the  primary  impact 
of  the  fiaal  regulsttons  to  be  an  increase 
in  hospitals'  flexibility  to  set,  in 
cooperation  with  their  medical  staffs, 
standards  appropriate  to  their  particalar 
situations.  "This  increased  flexibility 
should  produce  corresponding  cost 
savings. 

7.  Efevatiott  from  Standards  to 
Conditions  of  Requirements  on  Infection 
Control,  Surgery,  Anesthesia,  and 
RebabiUiation  flll.Q,.  IHR.,  HIS.,  and 
III.  W.f.  In  the  NPRM.  we  proposed  to 
delete  certain  overiy  prescriptive 
requirements  from  these  provisions,  and 
to  elevate  each  of  them  to  the  level  of  a 
condHion.  We  did  nof  receive  anjf  puWic 
comments  that  dealt  specifically  with 
the  potential  impact  of  die  proposals  on 


infection  control,  anesthesia,  or 
rehabilitation.  With  respect  to  tiie 
proposed  condition  on  surgery,  the 
comments  related  to  infMct  dealt  almost 
exclusively  with  the  provision  that 
would  require  circulating  duties  in  an 
operating  room  to  be  performed  by  a 
registered  nurse,  or  by  a  surgical 
technologist  or  licensed  practical  nurse 
under  the  direct  supervision  of  a 
registered  nurse.  Since  these  comments 
were  not  related  to  the  elevation  of  the 
surgical  standard  to  a  condition,  we 
have  discussed  them  separately  below. 

Provisions  affinal  regulations  and 
projected  impact  on  small  entities.  In 
these  final  regulations,  we  have  retained 
separate  conditions  for  infection  control, 
surgery,  anesthesia,  and  rehabilitation. 

Under  Medicare,  a  hospital's 
participation  may  not  be  terminated 
because  of  its  failure  to  be  in  substantial 
compliance  with  a  particular  standard. 
However,  termination  may  result  if  a 
hospital  is  not  in  substantml  compliance 
with  »  condition.  Our  decision  to  elevate 
certain  requirements  to  the  level  of 
conditions  will,  therefore,  increase 
hospitals'  accountability  for  compliance 
with  these  requirements  and  is  likely  to 
increase  the  compliance  costs  the 
hospitals  incur.  We  expect  that  these 
increased  compliance  costs  will  be 
offset,  at  least  to  some  extent,  by  the 
increased  flexibility  provided  by  our 
removal  of  overly  prescriptive 
requirements  from  the  regulations. 
(Under  the  condition  on  infection 
control  for  example,  individuals  could 
perform  fiinctions  for  which  the  current 
regulations  require  committees.)  Thus, 
while  we  expect  that  some  small 
hospitals  will  incur  increased 
compliance  costs,  we  do  not  believe  the 
extent  of  the  impact  on  these  hospitals 
will  be  atgnificant 

8.  Addition  of  Conditions  on  Quality 
Assurance.  Respiratory  Care,  aad 
Nuckear  Medicine  (III.G..  IIl.X..  and 
III.T.J.  We  did  not  receive  any 
coounents  that  dealt  specifically  with 
the  impact  of  the  NPRM  proposal  to 
create  new  conditions  for  quality 
assurance  and  nuclear  medicine.  We  did 
receive  comments  on  the  impact  of  the 
NPRM  proposal  to  add  the  new 
conditiaa  on  respiratory  care.  Some 
comments  stated  that  respiratory  care 
services  create  a  risk  for  patients,  and 
may  be  overutilized.  Excessive 
utilization  of  these  services  would,  of 
course,,  increase  hospital  costs.  These 
commenters  suggested  that  we  permit 
the  services  to  be  ordered  only  by 
doctors  of  medicine  or  osteopathy,  and 
that  only  these  practitioners  be 
permitted  to  direct  respiratory  care 
services. 


Provisions  affinal  regulations  and 
projected  impact  on  small  entities, 

•  Quality  assurance.  In  the  final 
regulations  we  have  made  clarifying 
changes  in  the  proposed  condition  and" 
have  expanded  it  to  include  general 
requirements  relating  to  social  services 
and  discharge  planning.  Complying  with 
the  new  quaUty  assurance  condition  will 
impose  additional  costs  on  hospitals 
(e.g.,  costs  of  preparing  a  quahty 
assurance  plan).  However,  these 
additional  costs  may  be  largely  offset  by 
the  removal  of  other,  more  prescriptive 
requirements  that  were  intended  to 
assiB^e  quality  care.  As  a  result,  we  do 
not  oepect  the  new  condition  to  have  a 
signtficant  impact  on  hospitals. 

•  flesp/rofo/y  core.  We  have  adopted 
the  recommendations  of  the  commenters 
who  beheve  that  these  services  should 
be  ordered  and  directed  only  by  doctors 
of  medicine  or  osteopathy.  We  are  not 
requiring  full-time  physician  direction, 
hence,  we  do  not  expect  smell  hospitals 
to  incur  higher  costs  for  respiratory  care 
services  because  of  this  reqiiirement. 
We  believe  that  savings  will  result  from 
avoiding  excessive  utilization  of 
respiratory  care  services  which  might 
occur  if  doctors  of  medicine  or 
osteopathy  did  not  order  the  services. 

•  Nuclear  mediciire.  We  received 
comments  suggesting  that  we 
incorporate  by  reference  certain 
requirements  and  standards  of  the 
Nuctear  Regulatory  Comrnission  and  the 
National  Council  on  Radiation 
Protection.  We  also  received  comments 
suggesting  that  we  permit  nuclear 
medicine  services  to  be  ordered  only  by 
a  doctor  of  medicine  or  osteopathy.  We 
have  not  adopted  these  specific 
recommendations  in  the  final 
regulations.  However,  hospitals  that  use 
nuclear  materials  are  already  tightly 
regulated  by  the  Nuclear  Regulatory 
Commission  and  by  Slate  laws. 
Moreover,  nuclear  medicine  programs 
typically  are  concentrated  in  large 
rather  than  small  hospitals.  Thus,  we  do 
not  expect  the  final  condition  on  nuclear 
medicine  services  to  have  a  significant 
impact  on  small  hospitals. 

9.  Application  of  Special  Conditions 
for  Psychiatric  Hospitals  to  Psychiatric 
Units  of  General  Hospitals  (III.  Y.I.).  In 
the  NPRM,  we  proposed  to  simpHfy  the 
special  conditions  for  psychiatric 
hospitals,  and  invited  comment  on 
whether  those  conditions  should  be 
applied  to  psychiatric  units  of  general 
hospitals.  Some  commenters  favored 
application  of  the  special  psychiatric 
conditions  to  psychiatric  units  of  general 
hospitals,  while  others  opposed  this 
approach.  Many  of  the  commenters  who 
opposed  application  of  the  special 
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conditions  to  general  hospital 
psychiatric  units  stated  that  applying 
these  conditions  would  impose  an 
additional  burden  on  the  hospitals,  and 
would  not  be  necessary  to  protect 
patients  health  and  safety. 

Provisions  of  final  regulations  and 
projected  impact  on  small  entities.  The 
final  regulations  do  not  require 
psychiatric  units  of  general  hospitals  to 
meet  the  special  psychiatric  conditions. 
These  special  staffing  and  medical 
records  requirements  would  have 
increased  burden  and  costs  for  hospitals 
with  psychiatric  units.  As  explained 
earlier,  hospital  psychiatric  units  that 
meet  certain  requirements  similar  to 
these,  included  in  42  CFR  412.27,  may 
qualify  for  exclusion  from  the 
prospective  payment  system.  However, 
we  do  not  believe  these  requirements 
are  necessary  for  all  hospital  psychiatric 
units  participating  in  the  Medicare 
program.  Therefore,  we  are  leaving 
hospitals  the  flexibility  to  determine 
whether  it  would  be  advantageous  for 
them  to  have  their  units  excluded  from 
prospective  payment.  If  a  hospital  unit  is 
sufficiently  similar  to  psychiatric 
hospitals  to  be  excluded,  the 
requirements  are  appropriate. 
Conversely,  if  a  psychiatric  unit  is  not 
different  enough  from  other  hospital 
operations  to  justify  exclusion,  it  would 
be  inappropriate  to  impose  the  special 
conditions. 

10.  Revisions  to  Utilization  Review 
Requirements  (III.O.).  In  the  NPRM.  we 
proposed  to  eliminate  the  most 
prescriptive  and  detailed  provisions  of 
the  regulations  in  effect  when  the  NPRM 
was  published,  and  to  replace  them  with 
language  from  the  statute.  Commenters 
expressed  differing  opinions  with 
respect  to  the  procedure  to  be  followed 
before  the  utilization  review  committee 
decides  that  a  continued  stay  is  not 
medically  necessary.  Some  commenters 
stated  that  giving  the  attending 
physician  the  opportunity  to  present  his 
gr  her  opinion  before  making  a 
determination  would  induce  the 
physician  to  order  more  services  to 
justify  a  continued  stay.  This  would 
unnecessarily  increase  hospital  costs. 
However,  another  commenter 
recommended  that  the  patient  as  well  as 
the  attending  physician  be  notified 
before  a  determination  is  made.  This 
commenter  reasoned  that  any  additional 
cost  associated  with  notification  of  the 
patient  would  be  warranted,  since  it 
would  help  prevent  premature 
discharges. 

Some  commenters  recommended  that 
we  specify  that  decisions  regarding 
admissions  or  continued  stay  be  made 
only  by  a  staff  committee  consisting  of 


two  or  more  doctors  of  medicine  cr 
osteopathy.  This  would  increase 
hospital  costs,  because  doctors  of 
medicine  or  osteopathy  generally 
receive  higher  levels  of  compensation 
than  other  practitioners.  Other 
commenters,  however,  suggested  that 
we  enable  hospitals  to  minimize  the  cost 
of  compliance  with  the  utilization 
review  condition  by  permitting  a 
subgroup  of  the  utilization  review 
committee,  or  an  individual  designee,  to 
conduct  admission  or  continued  stay 
reviews. 

Commenters  also  expressed  different 
views  regarding  the  general  usefulness 
of  the  utilization  review  condition.  Some 
commenters  stated  that  removing  all 
utilization  review  requirements  from  the 
regulations  would  be  more  cost- 
effective,  since  hospitals  could  then 
integrate  their  utilization  review 
activities  with  their  overall  quality 
assurance  efforts.  Other  commenters, 
however,  stated  that  more  prescriptive 
requirements  would  provide  greater 
protection  against  excessive  utilization 
than  the  requirements  in  the  NPRM,  and 
therefore  concluded  that  use  of  more 
prescriptive  requirements  would  result 
in  a  net  reduction  in  hospital  costs. 

Provisions  affinal  regulations  and 
projected  impact  on  small  entities.  The 
provisions  of  the  final  regulations  are 
described  earlier  in  this  preamble.  As 
we  noted  in  that  discussion,  our  primary 
objective  in  developing  the  final 
provisions  has  been  to  give  hospitals  as 
much  flexibility  as  possible,  subject  to 
the  limitations  of  section  1861{k),  to 
conduct  utilization  review. 

Since  these  final  utilization  review 
provisions  are  much  less  prescriptive 
than  those  previously  under  J  405.1035, 
it  might  appear  that  they  would  reduce 
hospital  costs.  However,  we  were 
enjoined  from  implementing  many  of  the 
previous  provisions,  and  those 
provisions  therefore  did  not  have  any 
actual  cost  impact.  Moreover,  the 
utilization  review  requirements  will  not 
apply  to  any  hospital  for  which  a  PRO  is 
performing  review  activities  to 
.determine  whether  inpatient  hospital 
services  are  reasonable  and  medically 
necessary  and  are  furnished  at  the 
appropriate  level  of  care.  Since  all 
hospitals  are  now  required  to  have 
contracts  with  PROs  for  the 
performance  of  such  reviews,  it  is  likely 
that  the  new  utilization  review 
provisions  will  apply  only  in  a  very  few 
cases.  In  these  cases,  we  expect  that  the 
costs  of  compliance  with  utilization 
review  procedures  would  be  offset 
largely  or  entirely  by  the  reduction  or 
elimination  of  excessive  utilization  that 
we  expect  to  result  from  those 


procedures.  On  balance,  it  is  likely  that 
efficiently  conducted  utilization  review 
will  reduce  rather  than  increase  hospital 
costs. 

11.  Reduction  of  Medical  Record 
Requirements  (lIIJ-j.  Comments  on  the 
impact  of  the  proposed  change  to  the 
staffing  requirement  are  included  under 
the  discussion  on  credentials  (IV.B.2). 
The  only  other  comments  related  to 
impact  were  on  the  expansion  of  the 
timeframes  for  completion  of  the 
physical  examination  and  history. 
Commenters  argued  that  allowing  an 
extra  12  hours  for  the  physical  and 
history  would  slow  treatment,  cause 
increased  costs,  and  result  in  a 
deterioration  in  the  quality  of  care. 
Commenters  also  argued  that  expansion 
of  the  timeframe,  for  record  completion, 
from  15  to  30  days  post-discharge,  would 
adversely  impact  post  hospital  care  and 
slow  cash  flow,  since  record  completion 
is  necessary  before  billing. 

Provisions  affinal  regulations  and 
projected  impact  on  small  entities.  The 
final  regulations  delete  the  detail  on 
indexuig,  filing,  staffing,  and 
centralization  of  records.  This  added 
flexibility  should  permit  more  efficient 
operation  of  the  service. 

The  final  regulations  maintain  the 
current  timeframe,  48  hours,  for  the 
conduct  of  a  history  and  physical.  This 
should  result  in  no  impact. 

The  final  regulations  expand  the 
timeframe  for  completion  of  the  record 
from  15  to  30  days,  as  proposed.  We 
believe  that  post  discharge  care  should 
not  suffer  since  such  care  is  usually 
arranged  before  the  15  day  limit 
anyway.  Furthermore,  any  hospital 
which  chooses  is  free  to  retain  the  15 
day  requirement  or  impose  a  more 
stringent  timeframe  on  its  staff  in  order 
to  facilitate  its  billing  and  cash  flow. 

12.  Revision  of  Provisions  Regarding 
Administration  of  Drugs  and 
Acceptance  of  Oral  Orders  (lll.l.).  Many 
commenters,  primarily  respiratory 
therapists,  objected  to  the  proposed  rule. 
Commenters  indicated  that  individuals 
other  than  those  on  the  lists  have 
administered  drugs  and  accepted  oral 
orders  for  many  years.  They  noted  that 
JCAH  has  recognized  this  for  some  time 
as  accepted  practice  and  that  if  the 
NPRM  were  finalized  without  change 
numerous  specialized  therapists  and 
technicians  (e.g.  respiratory  therapists, 
cardiac  catheterization  technicians, 
radiology  technicians,  etc.)  would  be 
precluded  from  an  appropriate  function. 
They  argued  that  these  individuals'  jobs 
would  hs  jeopardized,  that  quality  of 
care  would  deteriorate,  and  that  the  cost 
of  care  would  rise. 
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Provisions  offwai  regakitibns  aad 
projected  impact  an  small  eniilJeB,  The 
final  regulations  leave  the  decision  of  ' 
who  Biay  administ^  drugs  and  accepi 
oral  orders  to  the  medical  staff  rules  and 
regulations,^  in  accordance  with  State 
law.  Coosequeady,  there  akould  be  no 
impact  on  current  practice  created  by 
release  of  the  final  regulations. 

13.  Operating  Room  Scrub  and 
Circulating  Respoasibilities  (IIl.R.).  The 
1983  NPRM  provided  thet  surgical 
technologists  and  licensed  praetrcal 
nurses  [LPNs}  could  scrab  under 
reg^tered  nurse  supervisBon  and  coufd 
perfonn  circulating  dutiea  under  direct 
registered  nurse  supervision.  Many 
commenters  believe  titat  iJiis  reguiation 
will  have  a  serious  negative  impact  on 
the  use  of  surgical  tecknologisti  and  will 
result  in  higher  hospital  costs  as  surgical 
technologists  and  LPNs  are  replaced  by 
registered  nurses.  They  stated  that  the 
release  ol  a  1980  NPRM,  which  would 
not  h«ve  required  registered  nurse 
supervision  or  presence  in  the  operating 
room,  prompted  many  hospitals  ta  allow 
surgical  technologists  and  LPNs  to  scrub 
and  circulate  without  registered  nurse 
oversight.  Consequently,  although  the 
1983  NPRM  would  have  expanded  the 
role  of  surgical  technobgists  and  LPNs 
permitted  under  regulations,  by  allowing, 
them  to  perform  circulating  functions 
under  the  direct  supervision  of  a 
registered  nurse,  conHnenters  argued 
that  it  in  fact,  would  severely  restrict 
their  functions  as  cempared  with  current 
practice. 

Provisions  affined  regulations  and 
projected  impact  on  small  entities.  As 
discussed  previously  in  this  preamble, 
these  regulations,  in  response  to 
comments,  will  permit  surgical 
technologists  and  LPNs  to  assist  with 
circulating  duties  if  certain  contfitibns 
are  met.  This  change  further  expands, 
rather  than  restricts,  the  role  of  surgical 
technoJogists  and  LPNs.  The  change  i» 
not  expected  to  have  a  stgnificaot 
detrimental  impact  on  surgical 
technologists  and  LPNs.  Further,  it  wiM 
ensure  the  ready  availability  of  a 
registered  nurse  to  respond  to 
emergencies.  We  do  not  believe  this  will 
result  in  any  significant  changes  is 
current  practice  or  m  inappropriate 
restriction  of  functnnav 

14.  Administration  of  Anesthesia 
(lll.S.).  The  NPRM  proposed  to  permit 
anesthesa  aaaistaots  (properly  called 
anesthesiology  aasiatanls^  to  adbiiniater 
anesthesia  imder  the  same  concfitions  as 
CRNAs.  Several  commenters  asserted 
that  pemitting  these  assistants  to 
perform  this  function  would  have  an 
adverse  impact  on  patient  care. 

Provisions  affinal  regulations  and 
projected  impact  on  small  entities.  As 


discuosed  eartier,  we  hare  redaised 
anestfaesiolagjp  asaJstants  in  the  Pbt  of 
individuals  whe  may  admiDiaker 
anesthesia  in  hospitals.  Howevct,  wc 
have  revised  the  quaificaliaBS  chierm 
and  required  Ikat  anesAesnitofy 
assistants  be  ooBder  the  dnvct 
supervisioa  of  an  anesthesiolQ^st  who 
is  physically  paeseat  There  rs  corrently 
at  least  one  unirersity  that  traias  these 
personnel  and  the  revised  qualifications 
criteria  arc  consistent  with  that 
university's  program.  Very  few  of  the 
hospitals  affected  by  these  conditions 
would  be  burdened  by  these 
requirements,  since  there  are  relatively 
few  active  anesthesiology  assistants, 
and  the  number  of  individuals  in  this 
health  care  frainrng  area  has 
diminished.  Consequently,  although 
there  will  be  some  burdea  resulting  from 
the  credential  and  supervtsfon 
requirements  it  will  be  corrfrned  to  a  few^ 
hospitals  and  localities,  aad  wHk  not  be 
substantial. 

15.  Specialty  Hospitals  fin  Y.j.  As 
discussed  atjove,  we  have  amended  the 
final  requirements  for  specialty 
hospitals  to  conform  to  sections  2335 
and  2340of  Pub.  L.  9»-38a  The 
elimination  of  special  requirements  for 
tuberculosis  hospitals  will  have  no 
impact,  since  there  are  no  longer  any 
hospitals  certified  under  those 
requirements.  We  expect  that  the 
deletion  of  the  requirement  that 
psychiatric  hospitals  be  accredited  by 
JCAH  will  also  have  a  negligible  impact 
For  the  most  part,  psychiatric  hospitals 
will  choose  to  remain  accredited  In  any 
event  a  hospital  will  have  no  additional 
burden  imposed  on  it  by  this  change. 

C.  Paperwork  Reduction  Act  of  1980 

Sections  482.12  (d),  (e),  and  (f).  482.21. 
482.22(0).  482.24  (b)  and  (c),  482.25ta)(3). 
482.26(d>.  482.27(a)  (2).  (3),  and  (4)(ii). 
482.30  (c)(1)  and  (d)(3).  482.41  (b)(3}, 
482.42(a)(2),  462.51  (a)(4)  and  (b)  (1)  and 
{&\,  482.52(b),  482.53(d),  482.56(b), 
482.57(b)(1),  482.  60(c).  482.  61.  (a) ,  (b), 
(c),  (d|,  and  (e).  and  4a2.62(a)  of  these 
regulations  contain  inlonnation 
collection  requirements  that  are  siirt>iect 
to  review  by  the  Executive  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1S80. 
We  are  submitting  these  requirements  to 
OMB  for  approval.  We  will  publish  a 
notice  in  the  Federal  Registar  when 
approval  is  obtained. 
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VII.  List  of  SubjecU 

42  CFR  Part  405 

Adnrinistrative  practice  and 
procedure,  Health  facilities.  Health 
professions,  Kidney  diseases, 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  X-rays. 

42  CFR  Part  412 

Heakh  facilities,  Medicare. 

42  CFR  Part  416 

Health  facilities.  Health  professions. 
Medicare,  Reporting  and  cecordkeeping 
requirements. 

42  CFR  Part  417 

Administrative  practice  and 
procedures.  Health  maintenance 
organization  (HMO).  Medicare. 

42  CFR  Part  440 

Grant  programs-health,  Medicaid. 

42  CFR  Part  441 

Family  planning,  Grant  programs- 
health.  Infants  and  chrlcfren,  Medicaid, 
Penalties.  Prescription  A^igs.  Reporting 
and  recordkeeping  requirements- 

42  CFR  Part  456 

Administrative  practice  and 
procedure,  Grant  programs-health. 
Health  fiacilities,  Medicaid  Reporting 
and  recordkeeping  requireaients. 
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42  CFR  Part  482 

Administrative  practice  and 
procedure.  Certification  of  compliance. 
Contracts  ^Agreements),  Health  care. 
Health  facilities.  Health  professions. 
Hospitals,  Laboratories,  Medicare. 
Onsite  surveys.  Outpatient  providers. 
Reporting  requirements,  Rural  areas,  X- 
rays. 

42  CFR  Part  439 

Clinics,  Health  care.  Health  facilities. 
Medicare,  Provider  agreements.  Rural 
health  clinics.  Termination  procedures. 

Title  42— Pul>lic  Heaitt) 

CHAPTER  IV— HEALTH  CARE 
FINANCING  ADMINISTRATION 
DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Chapter  IV  is  amended  as 
follows: 

A.  The  table  of  contents  to  Chapter  IV 
is  amended  by  adding  a  new  Part  482  to 
Subchapter  E  to  read  as  follows: 

SUBCHAPTER  E-STANDAROS  AND 
CERTIFICATION 

***** 

PART  482-CONDmONS  OF 
PARTICIPATION  FOR  HOSPITALS 


JM  I 


PART  40S— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

B.  Part  405  is  amended  as  follows: 

1.  The  table  of  contents  is  amended  by 
removing  and  reserving  Subpart  J  to 
read  as  follows: 

Subpart  | — IReserved]. 

***** 

2.  The  authority  citation  of  Subpart  A 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1814. 1815. 1881. 
I886(d].  and  1871  of  the  Social  Security  Act 
(42  U.S.C.  1302. 1395f.  1395g,  1395x.  1395cc(d). 
and  1395hh). 

§405.162    [Amended] 

3-6.  In  Subpart  A,  S  405.162,  the 
reference  in  paragraph  (a)  to  "5  405.1035 
and  405.1042"  is  changed  to  read 
"5  482.30  of  this  chapter". 

7.  The  authority  citation  of  Subpart  B 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1831-1833. 1835-1843. 
1861. 1862. 1866.  and  1871  of  the  Social 
Security  Act.  42  U.S.C.  1302. 1395^13951, 
1395m-1395v.  1395x.  1395y.  1395CC.  and 
1395hh,  unless  otherwise  noted. 

$405,231    [Amended] 

8.  In  Subpart  B,  S  405.231.  under 
paragraph  (1)(1].  the  reference  to 


"Subparts.  ],  K.  and  L  of  this  part"  is 
changed  to  "Subparts  K  and  L  of  this 
part  and  Part  482  of  this  chapter";  under 
paragraph  (1)(3).  the  reference  to 
"Subparts  I  and  K  of  this  part"  is 
changed  to  read  "Subpart  K  of  this  part 
and  Part  482  of  this  chapter";  under 
paragraph  (m)(l).  the  reference  to 
"Subparts  J.  K.  and  L  of  this  part"  is 
changed  to  read  "Subparts  K  and  L  of 
this  part  and  Part  482  of  this  chapter"; 
and  under  paragraph  (m)(2).  the 
reference  to  "Subparts  J  and  K  of  this 
part"  is  changed  to  read  "Subpart  K  of 
this  part  and  Part  482  of  this  chapter". 

§405.232    [Amended] 

9.  In  Subpart  B,  9  405.232.  under 
paragraph  (f),  the  reference  to 
"5  405.1028  or  S  405.1029"  is  changed  to 
read  "5  482.26  or  S  482.27". 

10-12  The  authority  citation  of 
Subpart  D  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1814(b).  1815. 1833(a), 
1861(v).  1871, 1881, 1886,  and  1887  of  the 
Social  Security  Act  (42  U.S.C.  1302. 1395f(b). 
1395g.  13951(1),  1395x(v),  1395hh.  1395rr. 
1395WW,  and  1395xx). 

9405.434    [Amended] 

13.  In  Subpart  D.  9  405.434.  under 
paragraph  (b),  the  reference  to 

"9  405.125"  is  changed  to  read  "9  409.20" 
and  the  reference  to  "9  405.1041"  is 
changed  to  read  "9  482.66  of  this 
chapter". 

14.  In  Subpart  D,  9  405.453,  under 
paragraph  (d)(5)(i](A).  the  reference  to 
"9  405.1041"  is  changed  to  read 
"9482.66". 

15.  The  authority  citation  of  Subpart  J 
is  removed. 

16.  The  content  of  Subpart  J 
(99  405.1011  through  405.1042)  is 
removed  and  reserved,  to  read  as  . 
follows: 

Subpart  J  (Reserved.  See  Part  442.] 

17.  The  authority  citation  of  Subpart  K 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1814. 1832, 1833, 1861, 
1663, 1865, 1866,  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1395f,  1395k, 
13951. 1395X.  1395Z,  1395bb.  1395cc.  ^nd 
1395hh). 

$405,110    [Amended] 

18.  In  Subpart  K,  9  405.1101,  paragraph 
(a)(3),  the  reference  to  "405.1021(f)"  is 
changed  to  read  "9482.12(b)". 

§405.1128    [AmendMl] 

19.  In  Subpart  K,  §  405.1128.  the    • 
reference  in  paragraph  (a)  to 

"99  405.1028  and  405.1029"  is  changed  to 
read  "99  482.26  and  482.27  of  this 
chapter",  and  the  reference  in  paragraph 
(b)  to  "9  405.1028(j)"  is  changed  to  read 
"482.27(d)  of  this  chapter"  and  the 
reference  to  "9405.10280)(1).  (3).  (4).  (6). 


and  (9)"  is  changed  to  read 

"9  482.27(d)(1).  (2).  (3).  and  (6)  of  this 

chapter". 

20.  The  authority  citation  of  Subpart  O 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1886. 1860, 1871. 1872. 
and  1888  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395CC  1395ff,  1395hh,  1395ii,  and  ^ 

1395WW). 

99405.1501  and  405.1502    [Amended] 
.     21.  In  Subpart  O.  9  9  405.1501(a)(1)  and 
405.1502(a).  the  reference  to  "Subparts  J. 
K.  L,  or  Q  of  this  Part  405"  and 
"Subparts  J.  K.  L.  or  Q  of  this  part"  are 
changed  to  read  "Subparts  K.  L.  or  Q  of 
this  part  and  Part  482  of  this  chapter".  In 
9  405.1505(b).  the  reference  to  "Subparts 
J,  K.  or  L  of  this  part"  is  changed  to  read 
"Subpart  K  or  L  of  this  part  and  Part  482 
of  this  chapter". 

22.  The  authority  citation  of  Subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1814, 1835, 1871,  and 
1883  of  the  Social  Security  Act  (42  U.S.C. 
1302. 1395f,  1395n.  1395hh,  and  1395tt).  unless 
otherwise  noted. 

$405.1627    [Amended! 

23.  In  Subpart  P,  9  405.1627,  the 
section  heading  is  amended  by  removing 
the  phrase  "or  tuberculosis". 

405.1629    [Amended] 

24.  In  Subpart  P,  9  405.1629.  the 
section  heading  is  amended  by  removing 
the  phrase  "tuberculosis  hospital 
services  and  inpatient";  the 
undesignated  introductory  paragraph  is 
amended  by  removing  "and 
tuberculosis"  and  "tuberculosis  and" 
wherever  they  appear  and  paragraphs 
(c)  and  (d)  are  removed  and  reserved. 

$405.1630    [Amended] 

25-26.  In  Subpart  P,  9  405.1630. 
paragraph  (b)(1)  is  amended  by 
removing  the  phrase  "tuberculosis  and". 

27.  The  authority  citation  of  Subpart  S 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1614, 1861,  and  1871 
of  the  Social  Security  Act  (42  U.S.C.  1302. 
1395f,  1395X,  1395hh)  unless  otherwise  noted. 

$405.1901    [Amended] 

28.  In  Subpart  S.  9  405.1901.  the 
reference  in  paragraph  (b)(2)  to 
"Subparts  J,  K.  L.  M.  N.  Q.  or  U  of  this 
part  Subpart  C  of  Part  418.  or  Subpart  A 
of  Part  491"  is  changed  to  read 
"Subparts  K.  L.  M,  N.  Q,  or  U  of  this 
part.  Subpart  C  of  Part  418,  Part  482,  or 
Subpart  A  of  Part  481  of  this  chapter". 
The  reference  in  paragraph  (d)(1)  to 
"Subpart  F  of  42  CFR  Part  482"  is 
changed  to  read  "9  482.30  of  this 
chapter".  The  text  of  paragraph  (d)(2)  is 
revised  to  read  "(2)  The  additional 
special  staffing  and  medical  records 


requirements  that  are  considered 
necessary  for  the  provision  of  active 
treatment  in  psychiatric  hospitals 
(section  1861(f)  of  the  Act)  and 
implementing  regulations;  and". 

$405.1910    [Amended] 

29.  In  Subpart  S,  9  405.1910,  the 
reference  in  paragraphs  (a)  and  (d)  to 
"Subpart  ]  of  this  part"  is  changed  to 
read  "Part  482  of  this  chapter". 

§405.1913    [Amended] 

30.  In  Subpart  S,  9  405.1913.  the 
reference  in  paragraph  (b)  to 

"9  405.1035(11  and  (g)  and  9  405.1137(a)" 
is  changed  to  read  "9  405.1137(a)  and 
§  482.30  of  this  chapter";  and  the  five 
references  in  paragraphs  (b),  (c),  (d),  and 
(g)  to  "9  405.1035  or  9  405.1137"  are 
changed  to  read  "9  405.1137  or  9  482.30 
of  this  chapter". 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

C.  Part  412  is  amended  as  follows: 

1.  The  authority  citation  for  Part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1871,  and  1886  of  the 
Social  Security  Act  (42  U.S.C.  1302, 1395hh. 
and  1395ww). 

§412.23    [Amended] 

2.  In  9  412.23,  paragraph  (a)(2),  the 
cross-reference  to  "Subpart  J  of  Part  405 
of  this  chapter"  is  changed  to  read  "Part 
482  of  this  chapter". 

PART  416— AMBULATORY  SURGICAL 
SERVICES 

D.  Part  416  is  amended  as  follows: 

1.  The  authority  citation  gf  Part  416 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1832(a)(2).  1B33, 1863. 
and  1864  of  the  Social  Security  Act  (42  U.S.C. 
1302. 1395k(a)(2).  13951, 1395z,  and  1395aa). 

9  416.41    [Amended] 

2.  In  9  416.41.  the  reference  to 

"9  405.1011  of  this  chapter"  is  changed 
to  read  "9  482.2  of  this  chapter". 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

E  Part  417  is  amended  as  follows: 
1.  The  authority  citation  of  Part  417 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1833(a)(1)(A), 
1381(s)(2)(H).  1871, 1874,  and  1876  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302, 13951(a)(1)(A),  1395x(8)(2)(H),  1395hh, 
1395kk,  and  1395inm):  section  114(c)  of  Pub.  L 
97-248  (42  U.S.C.  1395inm  note):  and  section 
1301  of  the  Public  Health  Service  Act  (42 
U.S.C.  aooe).) 


$417,207    [Amended] 

2.  In  Subpart  B,  9  417.207.  the 
reference  in  paragraph  (a)  to  "Subparts 
),  K,  L,  and  Q.  of  this  part"  is  changed  to 
read  "Subparts  K,  L  and  Q  of  this  part 
and  Part  482  of  this  chapter". 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

F.  Part  440  is  amended  as  follows: 

1.  The  authority  statement  for  Part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

9440.1    [Amended] 

2.  In  9  440.1,  the  reference  to 

"99  405.1041  and  447.280  of  this  chapter" 
is  changed  to  "99  447.280  and  482.66  of 
this  chapter". 

$  440.10    [Amended] 

3.  In  9  440.10,  the  section  heading  is 
amended  by  removing  the  phrase 
"tuberculosis  or";  and  paragraph  (a)(3) 
is  amended  by  removing  the  phrase 
"tuberculosis  or"  and  changing  the 
reference  "9  405.1035"  to  "9  482.30". 

9440.40    [Amended] 

4.  In  9  440.40,  the  section  heading  and 
paragraph  (a)  are  amended  by  removing 
the  phrase  "tuberculosis  or". 

5.  Section  440.140  is  revised  to  read  as 
follows: 

9440.140    Inpatient  hospital  services, 
skilled  nursing  facility  services,  and 
Intermediate  care  facility  services  for 
individuals  age  65  or  older  in  institutions 
for  mental  diseases. 

(a)  Inpatient  hospital  services.  (1) 
"Inpatient  hospital  services  for 
individuals  age  65  or  older  in  institutions 
for  mental  diseases"  means  services 
provided  under  the  direction  of  a 
physician  for  the  care  and  treatment  of 
recipients  in  an  institution  for  mental 
diseases  that  meets  the  requirements 
specified  in  9  482.60(b),  (c),  and  (e)  of 
this  chapter  and — 

(i)  Meets  the  requirements  for 
utilization  review  in  9  482.30(a),  (b),  (d), 
and  (e)  of  this  chapter,  or 

(ii)  Has  been  granted  a  waiver  of 
those  utilization  review  requirements 
under  section  1903(i)(4}  and  Subpart  H 
of  Part  456  of  this  subchapter. 

(2)  "Institution  for  mental  diseases" 
means  an  institution  that  is  primarily 
engaged  in  providing  diagnosis, 
treatment,  or  care  of  individuals  with 
mental  diseases,  including  medical  care. 
nursing  care,  and  related  services. 

(b)  Skilled  nursing  facility  services. 
"Skilled  nursing  facility  services  for 
individuals  age  65  or  older  in  institutions 
for  mental  diseases"  means  skilled 
nursing  facility  services  as  defined  in 


9  440.40  that  are  provided  in  institutions 
for  mental  diseases,  as  defined  in 
paragraph  (a)  of  this  section. 

(c)  Intermediate  care  facility  services. 
"Intermediate  care  facility  services  for 
individuals  age  65  or  older  in  institutions 
for  mental  diseases"  means 
intermediate  care  facility  services  as 
defined  in  9  440.150  of  this  subpart,  that 
are  provided  to  recipients  who  are — 

(1)  Determined  under  99  456.360- 
456.372  of  this  subchapter  to  be  in  need 
of  services;  and. 

(2)  In  institutions  for  mental  diseases, 
as  defined  in  paragraph  (a)  of  this 
section. 

$440,150    [Amended] 

6.  In  9  440.150,  the  section  heading 
and  paragraph  (a)  are  amended  by 
removing  the  phrase  "tuberculosis  or". 

$440,250    [Amended] 

7.  In  9  440.250,  paragraph  (d)  is 
amended  by  removing  the  phrase 
"tuberculosis  or". 

PART  441— SERVICES: 
REQUIREMENTS  AND  LIMITS 
APPLICABLE  TO  SPECIFIC  SERVICES 

G.  Part  441  is  amended  as  follows: 

1.  The  authority  citation  of  Part  441 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302),  unless  otherwise  noted. 

9441.11    [Amended] 

2.  In  9  441.11,  paragraph  (b)(3)  is 
revised  to  read  "(3)  For  a  facility  or 
program  providing  inpatient  psychiatric 
service  for  individuals  under  age  21.  the 
termination  by  the  agency  of  its  provider 
agreement.";  and  in  paragraphs  (c)(2). 
(4).  and  (6),  the  phrase  "tuberculosis  or" 
is  removed. 

$441.13    [Amended] 

3.  In  9  441.13,  paragraph  (a)(2)  is 
amended  by  removing  the  phrase 
"tuberculosis  or". 

$441.40    [Amended] 

4.  In  9  441.40,  the  reference  to 
"9  405.1011"  is  changed  to  read 
"9  482.2". 

PART  456— UTILIZATION  CONTROL 

H.  Part  456  is  amended  as  follows: 

1.  The  authority  citation  of  Part  456 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.a  1302). 


9456^1    [Amended] 

2.  In  9  456.51,  paragraph  (a)(1)  is 
amended  by  removing  the  phrase 
"tuberculosis  or";  and  paragraph  (a)(2) 
is  removed  and  reserved. 
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S45C.501    (AoMndwl] 

3.  In  ft  456.501.  under  paragraph  (c), 
the  reference  to  "§§  405.1035. 405.1036, 
and  40S.1137  of  this  chapter"  is  changed 
to  read  "SS  405.1137,  482.3a  and  482.60 
of  this  chapter". 

I.  A  new  Part  482  is  added  to 
Subchapter  E  to  read  as  follows: 

PART  482— CONDITIONS  OF 

PARTICIPATION  FOR  HOSPITALS 

0"  ,_ 

Sabpart  A— ^ianaral  Provtatona 

482.1  Basis  and  scope. 

482.2  Provision  of  emeigency  services  by 
nonparticipating  hospitals. 

Subpart  B—AdinlnistratkNL 

482.11  Coodition  of  participatioo: 
Compliance  with  Federal.  State  and  local 
laws. 

482.12  Condition  of  participation:  Governing 
body. 

Subpart  C—Baaic  HoapNal  Functiona 

482.21  CondiUon  of  participation:  Quality 
assurance. 

482.22  Condition  of  participation:  Medical 
staff. 

482.23  Condition  of  participation:  Nursing 
services. 

482.24  Condition  of  participation:  Medical 
record  services. 

482.25  Condition  of  participation: 
Pharmaceutical  services. 

48226  Condition  of  participation:  Radiologic 
services. 

48227  Condition  of  participation: 
Laboratory  services. 

482.28    Condition  of  participation:  Food  and 

dietetic  services. 
482.30    Condition  of  participation:  Utilization 

review. 

482.41  Condition  of  participation:  Physical 
envinxunent 

482.42  Cooditioa  of  participation:  Infection 
control. 

Subpart  D— Optional  Hoapftal  Sarvtcaa 

482.51  Condition  of  participation:  Surgical 
services. 

482.52  Condition  of  participation: 
Anesthesia  services. 

482.53  Condition  of  participation:  Nuclear 
medicine  services. 

482.54  Condition  of  participation: 
Outpatient  services. 

482.55  Condition  of  participation: 
Emergency  services. 

482.56  Condition  of  participation: 
Rehabilitation  services. 

48257     Condition  of  participation: 
Respiratory  care  services. 

Subpart  E— Raquiramanta  for  Specialty 
Hoapttala. 

482.60  Special  provisions  applying  to 
psychiatric  hospitals. 

482.61  Condition  of  participation:  Special 
medical  record  requirements  for 
psychiatric  hospitals. 

482.62  Condition  of  participation:  Special 
staff  requirements  for  psychiatric 
hospitals. 


482.66  Condition  of  participation:  Special 
requirements  for  hospital  providers  of 
long-term  care  service  ("swing-beds ") 
Authority:  Sees.  1102. 1814(aK7).  1861  (e). 

(f).  (V).  (r).  (vKlKG).  and  (xl.  1884. 1871. 1883. 

1866.  and  ig06(a)  of  the  Social  Security  Act 

(42  U.S.C.  1302. 1395f(a)(7).  1395x  (e).  (f).  (k). 

(r).  (v)(l){G).  and  (z).  1395aa.  1395hh.  1395tt 

1395WW.  and  1396d(a)). 

Subpart  A— General  Provisions 


1482.1 

(a)  Basis  in  legislation.  (1)  Section 
1861(e)  of  the  Act  provides  that— 

(i]  Hospitals  participating  in  Medicare 
must  meet  certain  specified 
requirements;  and 

(ii)  The  Secretary  may  impose 
additional  requirements  if  they  are 
found  necessary  in  the  interest  of  the 
health  and  safety  of  the  individuals  who 
are  furnished  services  in  hospitals. 

(2)  Section  1861(f)  of  the  Act  provides 
that  an  institution  participating  in 
Medicare  as  a  psychiatric  hospital  must 
meet  certain  spedfled  requirements 
imposed  on  hospitals  under  section 
1861(e).  must  be  primarily  engaged  in 
providing,  by  or  under  the  supervision  of 
a  physician,  psychiatric  services  for  the 
diagnosis  and  treatment  of  mentally  ill 
persons,  must  maintain  clinical  records 
and  other  records  that  the  Secretary 
fmds  necessary,  and  must  meet  staffing 
requirements  that  the  Secretary  finds 
necessary  to  carry  out  an  active 
program  of  treatment  for  individuals 
who  are  furnished  services  in  the 
hospital.  A  distinct  part  of  an  institution 
can  participate  as  a  psychiatric  hospital 
if  the  institution  meets  the  specified 
1861(e)  requirements  and  is  primarily 
engaged  in  providing  psychiatric 
services,  and  if  the  distinct  part  meets 
the  records  and  staffing  requirements 
that  the  Secretary  finds  necessary. 

(3)  Section  1905(a)  of  the  Act  provides 
that  "medical  assistance"  (Medicaid) 
payments  may  be  applied  to  various 
hospital  services.  Regulations 
interpreting  those  provisions  specify 
that  hospitals  receiving  payment  under 
Medicaid  must  meet  the  requirements 
for  participation  in  Medicare  (except  in 
the  case  of  medical  supervision  of  nurse- 
midwife  services.  See  §§440.10  and 
440.165  of  this  chpater.). 

(b)  Scope.  Except  as  provided  in 
Subpart  S  of  Part  405  of  this  chapter,  the 
provisions  of  this  part  serve  as  the  basis 
of  survey  activities  for  the  purpose  of 
determining  whether  a  hospital  qualifies 
for  a  provider  agreement  under 
Medicare  and  Medicaid. 

§  4«2..2    ProvMon  of  anMrgancy  sorviCM 
by  nonpartidpating  rKMpHai*. 

(a)  The  services  of  an  institution  that 
does  not  have  an  agreement  to 


participate  in  the  Medicare  program 
may.  nevertheless,  be  reimbursed  under 
the  program  if — 

(1)  The  services  are  emergency 
services;  and 

(2)  The  institution  meets  the 
requirements  of  section  1881(e)  (1) 
through  (5)  and  (7)  of  the  Act.  See  42 
CFR  405.152,  405.157,  and  405.158  for 
provisions  regarding  emergency 
services. 

(b)  Secton  440.170(e)  of  this  chapter 
defines  emergency  hospital  services  for 
purposes  of  Medicaid  reimbursement 

Sutipart  B— Administration 

§482.11    CondiUon  of  parttetpaUon: 
Comptonea  wiOt  Foderal.  Stat*  and  local 


(a)  The  hospital  must  be  in 
compliance  with  applicable  Federal 
laws  related  to  the  health  and  safety  of 
patients. 

(b)  The  hospital  must  be — 

(1)  Licensed;  or 

(2)  Approved  as  meeting  standards  for 
licensing  established  by  the  agency  of 
the  State  or  locality  responsible  for 
licensing  hospitals. 

(c)  The  hospital  must  assure  that 
personnel  are  licensed  or  meet  other 
applicable  standards  that  are  required 
by  State  or  local  layvs. 

§482.12    Condition  of  participation: 
Qovaming  body. 

The  hospital  must  have  an  effective 
governing  body  legally  responsible  for 
the  conduct  of  the  hospital  as  an 
institution.  However,  if  a  hospital  does 
not  have  an  organized  governing  body, 
the  persons  legally  responsible  for  the 
conduct  of  tl\e  hospital  must  carry  out 
the  functions  specified  in  this  Part  that 
pertain  to  the  governing  body. 

(a)  Standard-  Medical  staff.  The 
governing  body  must: 

(1)  Determine,  in  accordance  with 
State  law.  which  categories  of 
partitioners  are  eligible  candidates  for 
appointment  to  the  medical  staff; 

(2)  Appoint  members  of  the  medical 
staff  after  considering  the 
recommendations  of  the  existing 
members  of  the  medical  staff; 

(3)  Assure  that  the  medical  staff  has 
bylaws; 

(4)  Approve  medical  staff  bylaws  and 
other  medical  staff  rules  and 
regulations; 

(5)  Ensure  that  the  medical  staff  is 
accountable  to  the  governing  body  for 
the  quality  of  care  provided  to  patients; 

(6)  Ensure  the  criteria  for  selection  are 
individual  character,  competence, 
training,  experience,  and  jud^nent;  and 

(7)  Ensure  that  imder  no 
circumstances  is  the  accordance  of  staff 


membership  or  professional  privileges  in 
the  hospital  dependent  solely  upon 
certification,  fellowship,  or  membership 
in  a  specialty  body  or  society. 

(b)  Standard:  Chief  executive  officer. 
The  governing  body  must  appoint  a  chief 
executive  officer  who  is  responsible  for 
managing  the  hospital. 

(c)  Standard:  Care  of  patients.  In 
accordance  with  hospital  policy,  the 
governing  body  must  ensure  that  the 
following  requirements  are  met: 

(1)  Every  patient  is  under  the  care  of: 

(i)  A  doctor  of  medicine  or  osteopathy 
(This  provision  is  not  to  be  construed  to 
limit  the  authority  of  a  doctor  of 
medicine  or  osteopathy  to  delegate  tasks 
to  other  qualified  health  care  personnel 
to  the  extent  recognized  under  State  law 
or  a  State's  regulatory  mechanism.); 

(ii)  A  doctor  of  dental  surgery  or 
dental  medicine  who  is  legally 
authorized  to  practice  dentistry  by  the 
State  and  who  is  acting  within  the  scope 
of  his  or  her  license; 

(iii)  A  doctor  of  podiatric  medicine, 
but  only  with  respect  to  functions  which 
he  or  she  is  legally  authorized  by  the 
Slate  to  perform; 

(iv)  A  doctor  of  optometry  who  is 
legally  authorized  to  practice  optometry 
by  the  State,  but  only  with  respect  to 
services  related  to  the  condition  of 
aphakia;  or 

(v)  A  chiropractor  who  is  licensed  by 
the  State  or  legally  authorized  to 
perform  the  services  of  a  chiropractor, 
but  only  with  respect  to  treatment  by 
means  of  manual  manipulation  of  the 
spine  to  correct  a  subluxation 
demonstrated  by  x-ray  to  exist. 

(2)  Patients  are  admitted  to  the 
hospital  only  on  the  recommendation  of 
a  licensed  practitioner  permitted  by  the 
State  to  admit  patients  to  a  hospital.  If  a 
patient  is  admitted  by  a  practitioner  not 
specified  in  paragraph  {c)(l)  of  this 
section,  the  patient  is  under  the  care  of  a 
doctor  of  medicine  or  osteopathy. 

(3)  A  doctor  of  medicine  or  osteopathy 
is  on  duty  or  on  call  at  all  times. 

(4)  A  doctor  of  medicine  or  osteopathy 
is  responsible  for  the  care  of  each 
patient  with  respect  to  any  medical  or 
psychiatric  problem  that  is  present  on 
admission  or  develops  during 
hospitalization  and  that  is  not 
specifically  within  the  scope  of  practice, 
as  defined  by  the  medical  staff  and 
permitted  by  State  law  and  as  limited  by 
paragraphs  (c)(1)  (iv)  and  (v)  of  this 
section,  of  any  of  the  practitioners 
specified  in  paragraphs  (c)(1)  (ii)  through 
(v)  of  this  section. 

(d)  Standard:  Institutional  plan  and 
budget.  The  institution  must  have  an 
overall  institutional  plan  that  meets  the 
following  conditions: 


(1)  The  plan  must  include  an  annual 
operating  budget  that  is  prepared 
according  to  generally  accepted 
accounting  principles. 

(2)  The  budget  must  include  all 
anticipated  income  and  expenses.  This 
provision  does  not  require  that  the 
budget  identify  item  by  item  the 
components  of  each  anticipated  income 
or  expense. 

(3)  The  plan  must  provide  for  capital 
expenditures  for  at  least  a  3-year  period, 
including  the  year  in  which  the 
operating  budget  specified  in  paragraph 
(d)(2)  of  this  section  is  applicable. 

(4)  The  plan  must  include  and  identify 
in  detail  the  objective  of  and  the 
anticipated  sources  of  financing  for. 
each  anticipated  capital  expenditure  in 
excess  of  $600,000  (or  a  lesser  amount 
that  is  established,  in  accordance  with 
section  1122(g)(1)  of  the  Act.  by  the 
State  in  which  the  hospital  is  located) 
that  relates  to  any  of  the  following: 

(i)  Acquisition  of  land; 

(ii)  Improvement  of  land,  buildings, 
and  equipment;  or 

(iii)  The  replacement,  modernization, 
and  expansion  of  buildings  and 
equipment. 

(5)  The  plan  must  be  submitted  for 
review  to  the  planning  agency 
designated  in  accordance  with  section 
1122(b)  of  the  Act,  or  if  an  agency  is  not 
designated,  to  the  appropriate  health 
planning  agency  in  the  State.  (See  Part 
100  of  this  title.)  A  capital  expenditure  is 
not  subject  to  section  1122  review  if  75 
percent  of  the  health  care  facility's 
patients  who  are  expected  to  use  the 
service  for  which  the  capital 
expenditure  is  made  are  individuals 
enrolled  in  a  health  maintenance 
organization  (HMO)  or  competitive 
medical  plan  (CMP)  that  meets  the 
requirements  of  section  1876(b)  of  the 
Act.  and  if  the  Department  determines 
that  the  capital  expenditure  is  for 
services  and  facilities  that  are  needed 
by  the  HMO  or  CMP  in  order  to  operate 
efficiently  and  economically  and  that 
are  not  otherwise  readily  accessible  to 
the  HMO  or  CMP  because — 

■  (i)  The  facilities  do  not  provide 
common  services  at  the  same  site; 

(ii)  The  facihties  are  not  available 
under  a  contract  of  reasonable  duration; 

(iii)  Full  and  equal  medical  staff 
privileges  in  the  facilities  are  not 
available; 

(iv)  Arrangements  with  these  facilities 
are  not  administratively  feasible;  or 

(v)  The  purchase  of  these  services  is 
more  costly  than  if  the  HMO  or  CMP 
provided  the  services  directly. 

(6)  The  plan  must  be  reviewed  and 
updated  aimually. 

(7)  The  plan  must  be  prepared — 


(i)  Under  the  direction  of  the 
governing  body;  and 

(ii)  By  a  committee  consisting  of 
representatives  of  the  governing  body, 
the  administrative  staff,  and  the  medical 
staff  of  the  institution. 

(e)  Standard:  Contracted  services.  The 
governing  body  must  be  responsible  for 
services  furnished  in  the  hospital 
whether  or  not  they  are  furnished  under 
contracts.  The  governing  body  must 
ensure  that  a  contractor  of  services 
(including  one  for  shared  serdces  and 
joint  ventures)  furnishes  services  that 
permit  the  hospital  to  comply  with  all 
applicable  conditions  of  participation 
and  standards  for  the  contracted 
services. 

(1)  The  governing  body  must  ensure 
that  the  services  performed  under  a 
contract  are  provided  in  a  safe  and 
effective  manner. 

(2)  The  hospital  must  maintain  a  list  of 
all  contracted  services,  including  the 
scope  and  nature  of  the  services 
provided. 

(f)  Standard:  Emergency  services.  (1) 
If  emergency  services  are  provided  at 
the  hospital,  the  hospital  must  comply 
with  the  requirements  of  §  482.55. 

(2)  If  emergency  services  are  not 
provided  at  the  hospital,  the  governing 
body  must  assure  that  the  medical  staff 
has  written  policies  and  procedures  for 
appraisal  of  emergencies,  initial 
treatment,  and  referral  when 
appropriate. 

Subpart  C— Basic  Hospital  Functions 

§  482.2 1    Condition  of  participation:  OuaHty 
asaufWKO. 

The  governing  body  must  ensure  that, 
there  is  an  effective,  hospital-wide 
quality  assurance  program  to  evaluate 
the  provision  of  patient  care. 

(a)  Standard:  Clinical  plan.  The 
organized,  hospital-wide  quaUty 
assurance  program  must  be  ongoing  and 
have  a  written  plan  of  implementation. 

(1)  All  organized  services  related  to 
patient  care,  including  services 
furnished  by  a  contractor,  must  be 
evaluated. 

(2)  Nosocomial  infections  and 
medication  therapy  must  be  evaluated. 

(3)  All  medical  and  surgical  services 
performed  In  the  hospital  must  be 
evaluated  as  they  relate  to 
appropriateness  of  diagnosis  and 
treatment. 

(b)  Standard:  Medically-related 
patient  care  services.  The  hospital  must 
have  an  ongoing  plan,  consistent  with 
available  community  and  hospital 
resources,  to  provide  or  make  available 
social  work,  psychological,  and 
educational  services  to  meet  the 
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medically-related  needs  of  its  patients. 
The  hospital  also  must  have  an 
effective,  ongoing  discharge  plarming 
program  that  facilitates  the  provision  of 
followup  care. 

(1)  Discharge  planning  must  be 
inibated  in  a  timely  manner. 

(2)  Patients,  along  with  necessary 
medical  information,  must  be 
transferred  or  referred  to  appropriate 
facilities,  agencies,  or  outpatient 
services,  as  needed,  for  followup  or 
ancillary  care. 

(c)  Standard:  ImpiemeataUon.  The 
hospital  must  take  and  docimient 
appropriate  remedial  action  to  address 
deficiencies  found  through  the  quality 
assurance  program.  The  hospital  must 
document  the  outcome  of  the  remedial 
action. 

§4«2^    CondMon  Of  participation: 


The  hospital  must  have  an  organized 
medical  staff  that  operates  under 
bylaws  approved  by  the  governing  body 
and  is  responsible  for  the  quality  of 
medical  care  provided  to  patients  by  die 
hospital. 

(a)  Standard-  Composition  of  the 
medical  staff.  The  medical  staff  must  be 
composed  of  doctors  of  medicine  or 
osteopathy  and  in  accordance  with 
State  law,  may  alao  be  composed  of 
other  practitioners  appointed  by  the 
governing  body. 

(1)  The  medical  staff  must  periodically 
conduct  appraisals  of  its  members. 

(2)  The  medical  staff  must  examine 
credentials  of  candidates  for  medical^ 
staff  membership  and  make 
recommendations  to  the  governing  body 
on  the  appointment  of  the  candidates. 

(b)  Standard:  Medical  staff 
organization  and  accountability.  The 
medical  staff  must  be  well  organized  . 
and  accountable  to  the  governing  body 
for  the  quality  of  the  medical  care 
provided  to  patients. 

(1)  The  medical  staff  must  be 
organized  in  a  manner  approved  by  the 
governing  body. 

(2)  If  the  medical  staff  has  an 
executive  committee,  a  majority  of  the 
members  of  the  committee  must  be 
doctors  of  medicine  or  osteopathy. 

(3)  The  responsibility  for  organization 
and  conduct  of  the  medical  staff  must  be 
assigned  only  to  an  individual  doctor  of 
medicine  or  osteopathy. 

(c)  Standard:  Medical  staff  bylaws. 
The  medical  staff  must  adopt  find 
enforce  bylaws  to  carry  out  its 
responsibilities.  The  bylaws  must: 

(1)  Be  approved  by  the  governing 
body. 

(2)  Include  a  statement  of  the  duties 
and  privileges  of  each  category  of 
medical  ttidi  (e.g.,  active  courtesy,  etc.) 


(3)  Describe  the  organization  of  the 
medical  staff. 

(4)  Describe  the  qualifications  to  be 
met  by  a  candidate  in  order  for  the 
medical  staff  to  reoommend  that  the 
candidate  be  appointed  by  the 
governing  body. 

(5)  Include  a  requirement  that  a 
physical  examination  and  medical 
history  be  done  no  more  than  7  days 
before  or  48  hours  after  an  admission  for 

_each  patient  by  a  doctor  of  medicine  or 
osteopathy,  or,  for  patients  admitted 
only  for  oromaxillofacial  surgery,  by  an 
oromaxiUofadal  surgeon  who  has  been 
granted  such  privileges  by  the  medical 
staff  in  accordance  with  State  law. 

(6)  Include  criteria  for  determining  the 
privileges  to  be  granted  to  individual 
practitioners  and  a  procedure  for 
applying  the  criteria  to  individuals 
requesting  privileges. 

(d)  Standard:  Autopsies.  The  medical 
staff  should  attempt  to  secure  autopsies 
in  all  cases  of  unusual  deaths  and  of 
medical-legal  and  educational  interest 
The  mechanism  for  documenting 
permission  to  perform  an  autopsy  must 
be  defined.  There  must  be  a  system  for 
notifying  the  medical  staff,  and 
specifically  the  attending  practitioner, 
when  an  autopsy  is  being  performed. 

§4t2.23    Condition  of  participation: 
Nursing  larvicai. 

The  hospital  must  have  an  organized 
nursing  service  that  provides  24-hour 
nursing  services.  The  nursing  services 
must  be  furnished  or  supervised  by  a 
registered  nurse. 

(a)  Standard:  Organization.  The 
hospital  must  have  a  well-organized 
service  with  a  plan  of  administrative 
authority  and  delineation  of 
responsibilities  for  patient  care.  The 
director  of  the  nursing  service  must  be  a 
licensed  registered  nurse.  He  or  she  is 
responsible  for  the  operation  of  the 
service,  including  determining  the  types 
and  numbers  of  nursing  personnel  and 
staff  necessary  to  provide  nursing  care 
for  all  areas  of  the  hospital. 

(b)  Standard:  Staffing  and  delivery  of 
care.  The  nursing  service  must  have 
adequate  numbers  of  licensed  registered 
nurses,  licensed  practical  (vocational] 
nurses,  and  other  personnel  to  provide 

-  nursing  care  to  all  patients  as  needed. 
There  must  be  supervisory  and  staff 
personnel  for  each  department  or 
nursing  unit  to  ensure,  when  needed,  the 
immediate  availability  of  a  registered 
nurse  for  bedside  care  of  any  patient. 

(1)  The  hospital  must  provide  24-hour 
nursing  services  furnished  fx  supervised 
by  a  registered  norse.  and  have  a 
licensed  practical  nurse  or  registered 
nurse  on  duty  at  all  times,  except  for 
rural  hospitals  that  have  in  effect  a  24- 


bour  nursing  waiver  granted  under 
§  405.1910(c)  of  this  chapter. 

(2)  The  nursing  service  must  have  a 
procedure  to  ensure  that  hospital 
nursing  personnel  for  whom  licensure  is 
required  have  valid  and  current 
licensure. 

(3)  A  registered  nurse  must  supervise 
and  evaluate  the  nursing  care  for  each 
patient 

(4)  The  hospital  must  ensure  that  the 
nursing  staff  develops,  and  keeps 
current,  a  nursing  care  plan  for  each 
patient. 

(5)  A  registered  nurse  must  assign  the 
nursing  care  of  each  patient  to  other 
nursing  personnel  in  accordance  with 
the  patient's  needs  and  the  specialized 
qualifications  and  competence  of  the 
nursing  staff  available. 

(6)  Non-employee  licensed  nurses  who 
are  working  in  the  hospital  must  adhere 
to  the  policies  and  procedures  of  the 
hospital.  The  director  of  nursing  service 
must  provide  for  the  adequate 
supervision  and  evaluation  of  the 
clinical  activities  of  non-employee 
nursing  personnel  which  occur  within 
the  responsibility  of  the  nursing  service. 

(c)  Standard:  Preparation  and 
administration  of  drugs.  Drugs  and 
biologicals  must  be  prepared  and 
administered  in  accordance  with 
Federal  and  State  laws,  the  orders  of  the 
practitioner  or  practitioners  responsible 
for  the  patient's  care  as  specified  under 
§  48Z.12(c).  and  accepted  standards  of 
practice. 

(1)  All  drugs  and  biologicals  must  be 
administered  by.  or  under  supervision 
of,  nursing  or  other  personnel  in 
accordance  with  Federal  and  State  laws 
and  regulations,  including  applicable 
licensing  requirements,  and  in 
accordance  with  the  approved  medical 
staff  policies  and  procedures. 

(2)  Ail  orders  for  drugs  and  biologicals 
must  be  in  writing  and  signed  by  the 
practitioner  or  practitioners  responsible 
for  the  care  of  die  patient  as  specified 
under  S  4«2.12(c).  When  telephone  or 
oral  orders  must  be  used,  they  must  be — 

(i)  Accepted  only  by  personnel  that 
are  authorized  to  do  so  by  the  medical 
8t€iff  policies  and  procedures,  consistent 
with  Federal  and  State  law; 

(ii)  Signed  or  initialed  by  the 
prescribing  practitioner  as  soon  as 
possible:  and 

(iii)  Used  infrequently. 

(3)  Kood  transfusions  and 
intravenous  medications  must  be 
administered  in  accordance  with  State 
law  and  approved  medical  staff  policies 
and  procedures.  If  blood  transfusions 
and  intravenous  medications  are 
administered  by  personnel  other  than 
doctors  of  medicine  or  osteopathy,  the 


personnel  must  have  special  training  for 
this  duty. 

(4)  There  must  be  a  hospital  procedure 
for  reporting  transfusion  reactions, 
adverse  drug  reactions,  and  errors  in 
administration  of  drugs. 

§482.24    Condition  of  Participation 
Medical  Record  Services. 

The  hospital  must  have  a  medical 
record  service  that  has  administrative 
responsibility  for  medical  records.  A 
medical  record  must  be  maintained  for 
every  individual  evaluated  or  treated  in 
the  hospital 

(a)  Standard:  Organization  and 
staffing.  The  organization  of  the  medical 
record  service  must  be  appropriate  to 
the  scope  and  complexity  of  the  services 
performed.  The  hospital  must  employ 
adequate  personnel  to  ensure  prompt 
completion,  filing,  and  retrieval  of 
records. 

(b)  Standard:  Form  and  retention  of 
record.  The  hospital  must  maintain  a 
medical  record  for  each  inpatient  and 
outpatient.  Medical  records  must  be 
accuratelywritten.  promptly  completed, 
properly  filed  and  retained,  and 
accessible.  The  hospital  must  use  a 
system  of  author  identification  and 
record  maintenance  that  ensures  the 
integrity  of  the  authentification  and 
protects  the  security  of  all  record 
entries. 

(1)  Medical  records  must  be  retained 
in  their  original  or  legally  reproduced 
form  for  a  period  of  at  least  5  years. 

(2)  The  hospital  must  have  a  system  of 
coding  and  indexing  medical  records. 
The  system  must  allow  for  timely 
retrieval  by  diagnosis  and  procedure,  in 
order  to  support  medical  care  evaluation 
studies. 

(3)  The  hospital  must  have  a 
procedure  for  ensuring  the 
confidentiality  of  patient  records.  In- 
formation from  or  copies  of  records  may 
be  released  only  to  authorized 
individuals,  and  the  hospital  must 
ensure  that  unauthorized  individuals 
cannot  gain  access  to  or  alter  patient 
records.  Original  medical  records  must 
be  released  by  the  hospital  only  in 
accordance  with  Federal  or  State  laws, 
court  orders,  or  subpoenas. 

(c)  Standard:  Content  of  record.  Tlie 
medical  record  must  contain  information 
to  justify  admission  and  continued 
hospitalization,  support  the  diagnosis, 
and  describe  the  patient's  progress  and 
response  to  medications  and  services. 

(1)  All  entries  must  be  legible  and 
complete,  and  must  be  authenticated 
and  dated  promptly  by  the  person 
(identified  by  name  and  discipline)  who 
is  responsible  for  ordering,  providing,  or 
evaluating  the  service  furnished. 


(i)  The  author  of  each  entry  must  be 
identifed  and  must  authenticate  his  or 
her  entry. 

(ii)  Authentication  may  include 
signatures,  written  initials  or  computer 
entry. 

(2)  All  records  must  document  the 
following,  as  appropriate: 

(i)  Evidence  of  a  physical 
examination,  including  a  health  history, 
performed  no  more  than  7  days  prior  to 
admission  or  within  48  hours  after 
admission. 

(ii)  Admitting  diagnosis. 

(iii)  Results  of  all  consultative 
evaluations  of  the  patient  and 
appropriate  findings  by  clinical  and 
other  staff  involved  in  the  care  of  the 
patient. 

(iv)  Documentation  of  complications, 
hospital  acquired  infections,  and 
unfavorable  reactions  to  drugs  and 
anesthesia. 

(v)  Properly  executed  informed 
consent  forms  for  procedures  and 
treatments  specified  by  the  medical 
staff,  or  by  Federal  or  State  law  if 
applicable,  to  require  written  patient 
consent. 

(vi)  All  practitioners'  orders,  nursing 
notes,  reports  of  treatment,  medication 
records,  radiology,  and  laboratory 
reports,  and  vital  signs  and  other 
information  necessary  to  monitor  the 
patient's  condition. 

(vii)  Discharge  summary  with  outcome 
of  hospitalization,  disposition  of  case, 
and  provisions  for  follow-up  care. 

(viii)  Final  diagnosis  with  completion 
of  medical  records  within  30  days 
following  discharge. 

§482.25    Condition  Of  participation: 
Pharmaceutical  aarvica*. 

The  hospital  must  have 
pharmaceutical  services  that  meet  the 
needs  of  the  patients.  The  institution 
must  have  a  pharmacy  directed  by  a 
registered  pharmacist  or  a  drug  storage 
area  under  competent  supervision.  The 
medical  staff  is  responsible  for 
developing  policies  and  procedures  that 
minimize  drug  errors.  This  function  may 
be  delegated  to  the  hospital's  organized 
pharmaceutical  service. 

(a)  Standard:  Pharmacy  management 
and  administration.  The  pharmacy  or 
drug  storage  area  must  be  administered 
in  accordance  with  accepted 
professional  principles. 

(1)  A  full-time,  part-time,  or  consulting 
pharmacist  must  be  responsible  for 
developing,  supervising,  and 
coordinating  all  the  activities  of  the 
pharmacy  services. 

(2)  The  pharmaceutical  services  must 
have  an  adequate  number  of  persoimel 
to  ensure  quality  pharmaceutical 
services,  including  emergency  services. 


(3)  Current  and  accurate  records  must 
be  kept  of  the  receipt  and  disposition  of 
all  scheduled  drugs. 

(b)  Standard:  Delivery  of  services.  In 
order  to  provide  patient  safety,  drugs 
and  biologicals  must  be  controlled  and 
distributed  in  accordance  with 
applicable  standards  of  practice, 
consistent  with  Federal  and  State  law. 

(1)  All  compounding,  packaging,  and 
dispensing  of  drugs  and  biologicals  must 
be  under  the  supervision  of  a  pharmacist 
and  performed  consistent  with  State  and 
Federal  laws. 

(2)  Drugs  and  biologicals  must  be  kept 
in  a  locked  storage  area. 

(3)  Outdated,  mislabeled,  or  otherwise 
unusable  drugs  and  biologicals  must  not 
be  available  for  patient  use. 

(4)  When  a  pharmacist  is  not 
available,  drugs  and  biologicals  must  be 
removed  from  the  pharmacy  or  storage 
area  only  by  personnel  designated  in  the 
policies  of  the  medical  staff  and 
pharmaceutical  service,  in  accordance 
with  Federal  and  State  law. 

(5)  Drugs  and  biologicals  not 
specifically  prescribed  as  to  time  or 
number  of  doses  must  automaticaily  be 
stopped  after  a  reasonable  time  that  is 
predetermined  by  the  medical  staff. 

(6)  Drug  administration  errors, 
adverse  drug  reactions,  and 
incompatibilities  must  be  immediately 
reported  to  the  attending  physician  and, 
if  appropriate,  to  the  hospital-wide 
quality  assurance  program. 

(7)  Abuses  and  losses  of  controlled 
substances  must  be  reported,  in 
accordance  with  applicable  Federal  and 
State  laws,  to  the  individual  responsible 
for  the  pharmaceutical  service,  and  to 
the  chief  executive  officer,  as 
appropriate. 

(8)  Information  relating  to  drug 
interactions  and  information  of  drug 
therapy,  side  effects,  toxicology,  dosage, 
indications  for  use,  and  routes  of 
administration  must  be  available  to  the 
professional  staff. 

(9)  A  formulary  system  must  be 
established  by  the  medical  staff  to 
assure  quality  pharmaceutical  at 
reasonable  costs. 

§482.26    Condition  of  pTtiOpation: 
Radiologic  swvtcas. 

The  hospital  must  maintain,  or  have 
available,  diagnostic  radiologic  services. 
If  therapeutic  services  are  also  provided, 
they,  as  well  as  the  diagnostic  services, 
must  meet  professionally  approved 
standards  for  safety  and  personnel 
qualifications. 

(a)  Standard-  Radiologic  services.  The 
hospital  must  maintain,  or  have 
available,  radiologic  services  according 
to  needs  of  the  patients. 
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(b)  Standard:  Safety  for  patients  and 
personnel.  The  radiologic  services, 
particularly  ionizing  radiology 
procedures,  must  be  free  from  hazards 
for  patients  and  personnel. 

(1)  Proper  safety  precutions  must  be 
maintained  against  radiation  hazards. 
This  includes  adequate  shielding  for 
patients,  personnel,  and  facilities,  as 
well  as  appropriate  storage,  use,  and 
disposal  or  radioactive  materials. 

(2)  Periodic  inspection  of  equipment 
must  be  made  and  hazards  identiHed 
must  be  promptly  corrected. 

(3)  Radiation  workers  must  be 
checked  periodically,  by  the  use  of 
exposure  meters  or  badge  tests,  for 
amount  of  radiation  exposure. 

(4)  Radiologic  services  must  be 
provided  only  on  the  order  of 
practitioners  with  clinical  privileges  or, 
consistent  with  State  law,  of  other 
practitioners  authorized  by  the  medical 
staff  and  the  governing  body  to  order 
the  services. 

(c)  Standard:  Personnel.  (1)  A  qualified 
full-time,  part-time,  or  consulting 
radiologist  must  supervise  the  ionizing 
radiology  services  and  must  interpret 
only  those  radiologic  tests  that  are 
determined  by  the  medical  stafT  to 
require  a  radiologist's  specialized 
knpwledge.  For  purposes  of  this  section, 
a  radiologist  is  a  doctor  of  medicine  or 
osteopathy  who  is  qualifled  by 
education  and  experience  in  radiology. 

(2)  Only  personnel  designated  as 
qualified  by  the  medical  staff  may  use 
the  radiologic  equipment  and  administer 
procedures. 

(d)  Standard:  Records.  Records  of 
radiologic  secvices  must  be  maintained. 

(1)  The  radiologist  or  other 
practitioner  who  performs  radiology 
services  must  sign  reports  of  his  or  her 
interpretations. 

(2)  The  hospital  must  maintain  the 
following  for  at  least  5  years: 

(i)  Copies  of  reports  and  printouts, 
(ii)  Films,  scans,  and  other  image 
records,  as  appropriate. 

§  482.27    Condition  of  participation: 
Laboratory  sarvic**. 

The  hospital  must  maintain,  or  have 
available,  adequate  clinical  laboratory 
services  to  meet  the  needs  of  its 
patients.  The  hospital  must  ensure  that 
all  laboratory  services  provided  to  its 
patients  are  performed  in  a  Medicare 
approved  facility. 

(a)  Standard:  Adequacy  of  laboratory 
services.  The  hospital  must  have 
laboratory  services  available,  either 
directly  or  through  a  contractual 
agreement  with  a  Medicare  approved 
hospital  or  independent  laboratory,  that 
meet  the  needs  of  the  patients  and  the 
medical  staff. 


(1)  Emergency  laboratory  services 
must  be  available  24  hours  a  day. 

(2)  A  written  description  of  services 
provided  must  be  available  to  the 
medical  staff. 

(3)  The  laboratory  must  make 
provision  for  proper  receipt  and 
reporting  of  tissue  specimens. 

(i)  The  medical  staff  and  a  pathologist 
must  determine  which  tissue  specimens 
require  a  macroscopic  (gross) 
examination  and  which  require  both 
macroscopic  and  microscopic 
examinations. 

(ii)  Except  as  specified  in  paragraphs 
(a)(3)  (iii)  and  (iv)  of  this  section,  the 
tissue  examination  reports  must  be 
signed  by  a  physician  certified  in 
anatomic  pathology  by  the  American 
Board  of  Pathology  or  the  American 
Osteopathic  Board  of  Pathology  or 
possessing  qualifications  that  are 
equivalent  to  those  required  for 
certification  (board  eligible). 

(iii)  In  the  case  of  tests  limited  to  skin 
pathology,  the  tissue  examination 
reports  may  be  signed  by  an 
individual — 

(A)  Certified  in  dermatopathology  by 
the  American  Board  of  Dermatology  or 
American  Board  of  Pathology;  or 

(B)  Possessing  qualifications  that  are 
equivalent  to  those  required  for 
certification  (board  eligible). 

(iv)  In  the  case  of  tests  limited  to  oral 
pathology,  the  tissue  examination 
reports  may  be  signed  by  an 
individual — 

(A)  Certified  in  oral  pathology  by  the 
American  Board  of  Oral  Pathology;  or 

(B)  Possessing  qualifications  that  are 
equivalent  to  those  required  for 
certification  (board  eligible). 

(4)  For  emergency  situations,  the 
hospital  must — 

(i)  Directly  provide  a  minimum  blood 
supply; 

(ii)  Have  a  list  of  donors  and 
equipment  to  obtain  blood  quickly;  or 

(iii)  Contract  with  blood  banks  or 
other  institutions  to  obtain  blood 
quickly. 

(b)  Standard:  Laboratory 
management.  The  clinical  laboratory 
must  meet  the  management 
requirements  specified  in  S  405.1316  of 
this  chapter. 

(c)  Standard:  Personnel.  The  facility 
must  provide  personnel  to  direct  and 
conduct  the  laboratory  services. 

(1)  The  laboratory  director  must  be 
technically  qualified  to  supervise  the 
laboratory  personnel  and  test 
performance. 

(i)  The  director  must  be  a  pathologist 
or  other  doctor  of  medicine  or 
osteopathy  with  training  and  experience 
in  clinical  laboratory  services,  or  a 
laboratory  specialist  with  a  doctoral 


degree  in  physical,  chemical  or 
biological  sciences,  and  training  and 
experience  in  clinical  laboratory 
services. 

(ii)  If  the  laboratory  performs 
anatomic  pathology  services,  the  tissue 
examination  must  be  performed  under 
the  technical  supervision  of  a 
pathologist  or  other  individual  who 
meets  the  requirements  of  paragraphs 
(a)(3)  (iii)  or  (iv)  of  this  section. 

(iii)  If  the  laboratory  performs  blood 
banking  and  transfusion  services  they 
must  be  performed  under  the  technical 
supervision  of  a  pathologist  or  other 
doctor  of  medicine  or  osteopathy  with 
training  and  experience  in  transfusion 
therapy. 

(2)  The  laboratory  director  must— 

(i)  Provide  technical  supervision  of  the 
laboratory  services;  and 

(ii)  Assure  that  tests,  examinations, 
and  procedures  are  properly  performed, 
recorded,  and  reported. 

(3)  The  laboratory  director  must 
ensure  that  the  staff — 

(i)  Has  appropriate  education, 
experience,  and  training  to  perform  and 
report  laboratory  tests  promptly  and 
proficiently; 

(ii)  Is  sufficient  in  number  for  the 
scope  and  complexity  of  the  services 
provided;  and 

(iii)  Receives  in-service  training 
appropriate  to  the  type  and  complexity 
of  the  laboratory  services  offered. 

(4)  The  laboratory  technologists  must 
be  technically  competent  to  perform  test 
procedures  and  report  test  results 
promptly  and  proficiently. 

(d)  Standard:  Blood  and  blood 
products.  The  hospital  must  ensure  that 
there  are  facilities  for  procurement,  safe 
keeping,  and  transfusion  of  blood;  and 
that  blood  products  are  provided  or 
readily  available. 

(1)  The  hospital  must  maintain,  as  a 
minimum,  proper  blood  storage  facilities 
under  adequate  control  and  supervision 
of  the  pathologist  or  other  authorized 
doctor  of  medicine  or  osteopathy. 

(2)  In  the  case  of  services  provided  by 
an  outside  blood  bank,  the  hospital  must 
have  an  agreement  governing  the 
procurement,  transfer,  and  availability 
of  blood  that  is  reviewed  and  approved 
by  the  medical  staff  and  administration. 

(3)  There  must  be  provision  for  prompt 
blood  grouping,  antibody  detection,  and 
compatibility  testing;  and  for  laboratory 
investigation  of  transfusion  reactions, 
either  through  the  hospital  or  by 
arrangements  with  others  on  a 
continuous  basis,  under  the  sui}ervision 
of  a  doctor  of  medicine  or  osteopathy. 

(4)  Blood  storage  facilities  in  the 
hospital  must  have  an  adequate 
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temperature  alarm  system  that  is 
regularly  inspected. 

(5)  According  to  the  hospital's 
established  procedures,  samples  of  each 
unit  of  transfused  blood  must  be 
retained  for  further  testing  in  the  event 
of  reactions.  The  hospital  must  promptly 
dispose  of  blood  not  retained  for  further 
testing  that  has  exceed  its  expiration 
date. 

(6)  The  hospital,  according  to  its 
established  procedures,  must  promptly 
investigate  all  transfusion  reactions 
occurring  in  its  own  facility  and  make 
recommendations  to  the  medical  staff 
regarding  improvements  in  transfusion 
procedures. 

(e)  Standard:  Proficiency  testing.  The 
laboratory  must  meet  the  proficiency 
testing  provisions  specified  in 
§§  405.1310(c)  and  405.1314(a)  of  this 
chapter. 

(i)  Standard:  Quality  Control.  The 
laboratory  must  meet  the  quality  control 
requirements  specified  in  §  405.1317  of 
this  chapter. 

§482.2t    Condition  of  parUcipaUon:  Food 
and  dietetic  services. 

The  hospital  must  have  organized 
dietary  services  that  are  directed  and 
staffed  by  adequate  qualified  personnel. 
However,  a  hospital  that  has  a  contract 
with  an  outside  food  management 
company  may  be  found  to  meet  this 
Condition  of  participation  if  the 
company  has  a  dietitian  who  serves  the 
hospital  on  a  full-time,  part-time,  or 
consultant  basis,  and  if  die  company 
maintains  at  least  the  minimum 
standards  specified  in  this  section  and 
provides  for  constant  liaison  with  the 
hospital  medical  staff  for 
recommendations  on  dietetic  policies 
affecting  patient  treatment. 

(a)  Standard  Organization. 

(1)  The  hospital  must  have  a  full-time 
employee  who— 

(i)  Serves  as  director  of  the  food  and 
dietetic  service; 

(ii)  Is  responsible  for  the  daily 
management  of  the  dietary  services;  and 

(iii)  Is  qualified  by  experience  or 
training. 

(2)  There  must  be  a  qualified  dietitian, 
full-time,  part-time,  or  on  a  consultant 
basis. 

(3)  There  must  be  administrative  and 
technical  personnel  competent  in  their 
respective  duties. 

(b)  Standard:  Diets.  Menus  must  meet 
the  needs  of  the  patients. 

(1)  Therapeutic  diets  must  be 
prescribed  by  the  practitioner  or 
practitioners  responsible  for  the  care  of 
the  patients. 

(2)  Nutritional  needs  must  be  met  in 
accordance  with  recognized  dietary 
practices  and  in  accordance  with  orders 


of  the  practitioner  or  practitioners 
responsible  for  the  care  of  the  patients. 
(3)  A  current  therapeutic  diet  manual 
approved  by  the  dietitian  and  medical 
staff  must  t>e  readily  available  to  all 
medical,  nursing,  and  food  service 
personnel. 

§482.30    Condition  of  participation: 
Utinzation  review. 

The  hospital  must  have  in  effect  a 
utilization  review  (UR)  plan  that 
provides  for  review  of  services 
furnished  by  the  institution  and  by 
members  of  the  medical  staff  to  patients 
entitled  to  benefits  under  the  Medicare 
and  Medicaid  programs. 

(a)  Applicability.  The  provisions  of 
this  section  apply  except  in  either  of  the 
following  circumstances: 

(1)  A  Utilization  and  Quahty  ConU-ol 
Peer  Review  Organization  (PRO)  has 
assumed  binding  review  for  the  hospital. 

(2)  HCFA  has  determined  that  the  UR 
procedures  established  by  the  State 
under  title  XIX  of  the  Act  are  superior  to 
the  procedures  required  in  this  section, 
and  has  required  hospitals  in  that  State 
to  meet  the  UR  plan  requirements  under 
§  §  456.50  through  456.245  of  this  chapter. 

(b)  Standard:  Composition  of 
utilization  review  committee.  A  UR 
committee  consisting  of  two  or  more 
practitioners  must  carry  out  the  UR 
function.  At  least  two  of  the  members  of 
the  committee  must  be  doctors  of 
medicine  or  osteopathy.  The  other 
members  may  be  any  of  the  other  types 
of  practitioners  specified  in 

§  482.12(c)(1). 

(1)  Except  as  specified  in  paragraphs 
(b)  (2)  and  (3)  of  this  sectioa  the  UR 
committee  must  be  one  of  the  following: 

(i)  A  staff  committee  of  the  institution; 
(ii)  A  group  outside  the  institution — 

(A)  Established  by  the  local  medical 
society  and  some  or  all  of  the  hospitals 
in  the  locality;  or 

(B)  Established  in  a  manner  approved 
by  HCFA. 

(2)  If,  because  of  the  small  size  of  the 
institution,  it  is  impracticable  to  have  a 
properly  functioning  staff  committee,  the 
UR  conunittee  must  be  established  as 
specified  in  paragraph  (bKl)(ii)  of  this 
section. 

(3)  The  committee's  or  group's  reviews 
may  not  be  conducted  by  any  individual 
who— 

(i)  Has  a  direct  financial  interest  (for 
example,  an  ownership  interest)  in  that 
hospital:  or 

(ii)  Was  professionally  involved  in  the 
care  of  the  patient  whose  case  is  being 
reviewed. 

(c)  Standard:  Scope  and  frequency  of 
review.  (1)  The  UR  plan  must  provide 
for  review  for  Medicare  and  Medicaid 


patients  with  respect  to  the  medical 

necessity  of — 

(i)  Admissions  to  the  institution; 

(ii)  The  duration  of  stays;  and 

(iii)  Professional  services  furnished. 

including  drugs  and  biologicals. 

(2)  Review  of  admissions  may  be 
performed  before,  at.  or  after  hospital 
admission. 

(3)  Except  as  specified  in  paragraph 
(e)  of  this  section;  reviews  may  be 
conducted  on  a  sample  basis. 

(4)  Hospitals  that  are  paid  for 
inpatient  hospital  services  under  the 
prospective  payment  system  set  forth  in 
Part  412  of  this  chapter  must  conduct 
review  of  duration  of  stays  and  review 
of  professional  services  as  follows: 

(i)  For  duration  of  stays,  these 
hospitals  need  review  only  cases  that 
they  reasonably  assume  to  be  outlier 
cases  based  on  extended  length  of  stay, 
as  described  in  $  4lZ.80(a)(l)(i)  of  this 
chapter,  and 

(ii)  For  professional  services,  these 
hospitals  need  review  only  cases  that 
they  reasonably  assume  to  be  outUer 
cases  based  on  extraordinarily  high 
costs,  as  described  in  §412.80(a)(l)(ii)  of 
this  chapter. 

(d)  Standard:  Determination  regarding 
admissions  or  continued  stays. 

(1)  The  determination  that  an 
admission  or  continued  stay  is  not 
medically  necessary — 

(i)  May  be  made  by  one  member  of 
the  UR  committee  if  the  practitioner  or 
practitioners  responsible  for  the  care  of 
the  patient,  as  specified  of  S  482.12(c). 
concur  with  the  determination  or  fail  to 
present  their  views  when  afforded  the 
opportunity;  and 

(ii)  Must  be  made  by  at  least  two 
members  of  the  UR  committee  in  all 
other  cases. 

(2)  Before  making  a  determination  that 
an  admission  or  continued  stay  is  not 
medically  necessary,  the  UR  committee 
must  consult  the  practitioner  or 
practitioners  responsible  for  the  care  of 
the  patient,  as  specified  in  5  482.12(c), 
and  afford  the  practitioner  or 
practitioners  the  opportunity  to  present 
their  views. 

(3)  If  the  committee  decides  diat 
admission  to  or  continued  stay  in  the 
hospital  is  not  medically  necessary, 
written  notification  must  be  given,  no 
later  than  2  days  after  the 
determination,  to  the  hospital,  the 
patient,  and  the  practitioner  or 
practitioners  responsible  for  the  care  of 
the  patient,  as  specified  in  {  482.12(0): 

(e)  Standard:  Extended  stay  review. 
(1)  In  hospitals  that  are  not  paid  under 
the  prospective  payment  system,  the  UR 
committee  must  make  a  periodic  review, 
as  specified  in  the  UR  plan,  of  each 
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current  inpatient  receiving  hospital 

services  during  a  continuous  period  of 

extended  duration. 
The  scheduling  of  the  periodic  reviews 

may — 
(i)  Be  the  same  for  ail  cases;  or 
(ii)  Differ  for  different  classes  of 

cases. 

(2)  In  hospitals  paid  under  the 
prospective  payment  system,  the  UR 
committee  must  review  all  cases 
reasonably  assumed  by  the  hospital  to 
be  outlier  cases  because  the  extended 
length  of  stay  exceeds  the  threshold 
criteria  for  the  diagnosis,  as  described  in 
S412.80(a)(1](i).  The  hospital  is  not 
required  to  review  an  extended  stay  that 
does  not  exceed  the  outlier  threshold  for 
the  diagnosis. 

(3)  The  UR  committee  must  make  the 
periodic  review  no  later  than  7  days 
after  the  day  required  in  the  UR  plan. 

(f)  Standard:  Review  of  professional 
services.  The  committee  must  review 
professional  services  provided,  to 
determine  medical  necessity  and  to 
promote  the  most  efTicient  use  of 
available  health  facilities  and  services. 

$  482.41    Condition  of  participatton: 
Ptiysical  environnMnt 

The  hospital  must  be  constructed, 
arranged,  and  maintained  to  ensure  the 
safety  of  the  patient,  and  to  provide 
facilities  for  diagnosis  and  treatment 
and  for  special  hospital  services 
appropriate  to  the  needs  of  the 
commtmity. 

(a)  Standard:  Buildings.  The  condition 
of  the  physical  plant  and  the  overall 
hospital  environment  must  be  developed 
and  maintained  in  such  a  manner  that 
the  safety  and  well-being  of  patients  are 
assured. 

(1)  There  must  be  emergency  power 
and  lighting  in  at  least  the  operating, 
recovery,  intensive  care,  and  emergency 
rooms,  and  stairwells.  In  all  other  areas 
not  serviced  by  the  emergency  supply 
source,  battery  lamps  and  flashlights 
must  be  available. 

(2)  There  must  be  facilities  for 
emergency  gas  and  water  supply. 

(b)  Standard:  Life  safety  from  fire. 
(1)  The  hospital  must  meet  the 

applicable  provisions  of  the  1981  edition 
of  the  Life  Safety  Code  of  the  National 
Fire  Protection  Association  that  apply  to 
hospitals.  (Which  is  incorporated  by 
reference  ■• 


'  Incorporation  of  the  1961  edition  of  the  Life 
Safely  Code  which  it  alio  referenced  in  other  parts 
of  Chapter  IV.  wai  approved  by  the  Director  of  the 
Fadaral  Regislar  on  September  28. 1961.  The  code  it 
available  for  inspection  at  the  OfTice  of  the  Fadaral 
RagiataT  Information  Center.  Room  8301. 1110  L 
Street  N.W..  Washington.  O.C.  Copies  may  be 
obtainad  from — 

NaUonal  Fire  Protection  Association.  Battery 
Niarcfa  Park.  Quincy.  Mass.  02280. 


(i)  Any  facility  that  on  November  26, 
1982  complied,  with  or  without  waivers, 
with  the  requirements  of  the  1967  edition 
of  the  Life  Safety  Code,  is  considered  to 
be  in  compliance  with  this  standard  so 
long  as  the  facihty  continues  to  remain 
in  compliance  with  that  edition  of  the 
Code. 

(ii)  Afer  consideration  of  State  survey 
agency  findings,  HCFA  may  waive 
specific  provisions  of  the  Life  Safety 
Code  which,  if  rigidly  apphed.  would 
result  in  unreasonable  hardship  upon 
the  facility,  but  only  if  the  waiver  does 
not  adversely  affect  the  health  and 
safety  of  patients. 

(iii)  The  provisions  of  the  Life  Safety 
Code  do  not  apply  in  a  State  where 
HCFA  finds  that  a  fire  and  safety  code 
imposed  by  State  law  adequately 
protects  patients  in  hospitals. 

(2)  The  hospital  must  have  procedures 
for  the  proper  routine  storage  and 
prompt  disposal  of  trash. 

(3)  The  hospital  must  have  written  fire 
control  plans  that  contain  provisions  for 
prompt  reporting  of  fires;  extinguishing 
fires;  protection  of  patients,  personnel 
and  guests;  evacuation;  and  cooperation 
with  fire  fighting  authorities. 

(4)  The  hospital  must  maintain  written 
evidence  of  regular  inspection  and 
approval  by  State  or  local  fire  control 
agencies. 

(c)  Standard:  Facilities.  The  hospital 
must  maintain  adequate  facilities  for  its 
services. 

(1)  Diagnostic  and  therapeutic 
facilities  must  be  located  for  the  safety 
of  patients. 

(2)  Facilities,  supplies,  and  equipment 
must  be  maintained  to  ensure  an 
acceptable  level  of  safety  and  quality. 

(3)  The  extent  and  complexity  of 
facilities  must  be  determined  by  the 
services  offered. 

(4)  There  must  be  proper  ventilation, 
light,  and  temperature  controls  in 
pharmaceutical,  food  preparation,  and 
other  appropriate  areas. 

{482.42    Condltton  of  participstion: 
Infection  control. 

The  hospital  must  provide  a  sanitary 
environment  to  avoid  sources  and 
transmission  of  infections  and 
communicable  diseases.  There  must  be 
an  active  program  for  the  prevention, 
control.'and  investigation  of  infections 
and  communicable  diseases. 

(a)  Standard:  Organization  and 
policies.  A  person  or  persons  must  be 
designated  as  infection  control  officer  or 
officers  to  develop  and  implement 


If  any  changes  in  this  Code  are  alto  to  be 
incorporated  by  reference,  a  notice  of  that  effect 
will  be  published  in  the  Fadaral  Rattaf. 


policies  governing  control  of  infections 
and  communicable  diseases. 

(1)  The  infection  control  officer  or 
officers  must  develop  a  system  for 
identifying,  reporting,  investigating,  and 
controlling  infections  and  communicable 
diseases  of  patients  and  personnel. 

(2)  The  infection  control  officer  or 
officers  must  maintain  a  log  of  incidents 
related  to  infections  and  communicable 
diseases. 

(b)  Standard:  Responsibilities  of  chief 
executive  officer,  medical  staff,  and 
director  of  nursing  services.  The  chief 
executive  officer,  the  medical  staff,  and 
the  director  of  nursing  services  must — 

(1)  Ensure  that  the  hospitalwide 
quality  assurance  program  and  training 
programs  address  problems  identified 
by  the  infection  control  officer  or 
officers;  and 

(2)  Be  responsible  for  the 
implementation  of  successful  corrective 
action  plans  in  affected  problem  areas. 

Subpart  D — Optional  Hospital  Services 

§  482.51    Condition  of  participation: 
Surgical  services. 

If  the  hospital  provides  surgical 
services,  the  services  must  be  well 
organized  and  provided  in  accordance 
with  acceptable  standards  of  practice.  If 
outpatient  surgical  services  are  offered 
the  services  must  be  consistent  in 
quality  with  inpatient  care  in 
accordance  with  the  complexity  of 
services  offered. 

(a)  Standard:  Organization  and 
staffing.  The  organization  of  the  surgical 
services  must  be  appropriate  to  the 
scope  of  the  services  offered. 

(1)  The  operating  rooms  must  be 
supervised  by  an  experienced  registered 
nurse  or  a  doctor  of  medicine  or 
osteopathy. 

(2)  Licensed  practical  nurses  (LPNs) 
and  surgical  technologists  (operating 
room  technicians]  may  serve  as  "scrub 
nurses"  imder  the  supervision  of  a 
registered  nurse. 

(3)  Qualified  registered  nurses  may 
perform  circulating  duties  in  the 
operating  room.  In  accordance  with 
applicable  State  laws  and  approved 
medical  staff  policies  and  procedures, 
LPNs  and  surgical  technologists  may 
assist  in  circulatory  duties  under  the 
surpervision  of  a  qualified  registered 
nurse  who  is  immediately  available  to 
respond  to  emergencies. 

(4)  Surgical  privileges  must  be 
delineated  for  all  practitioners 
performing  surgery  in  accordance  with 
the  competencies  of  each  practitioner. 
The  surgical  service  must  maintain  a 
roster  of  practitioners  specifying  the 
surgical  privileges  of  each  practitioner. 
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(b)  Standard:  Delivery  of  service. 
Surgical  services  must  be  consistent 
with  needs  and  resources.  Policies 
governing  surgical  care  must  be 
designed  to  assure  the  achievement  and 
maintenance  of  high  standards  of 
medical  practice  and  patient  care. 

(1)  There  must  be  a  complete  history 
and  physical  work-up  in  the  chart  of 
every  patient  prior  to  surgery,  except  in 
emergencies.  If  this  has  been  dictated, 
but  not  yet  recorded  in  the  patient's 
chart,  there  must  be  a  statement  to  that 
effect  and  an  admission  note  in  the 
chart  by  the  practitioner  who  admitted 
the  patient. 

(2)  A  properly  executed  informed 
consent  form  for  the  operation  must  be 
in  the  patient's  chart  before  surgery, 
except  in  emergencies. 

(3)  The  following  equipment  must  be 
available  to  the  operating  room  suites: 
call-in-system,  cardiac  monitor, 
resuscitator.  defibrillator,  aspirator,  and 
tracheotomy  set. 

(4)  There  must  be  adequate  provisions 
for  immediate  post-operative  care. 

(5)  The  operating  room  register  must 
be  complete  and  up-to-date. 

(6)  An  operative  report  describing 
techniques,  findings,  an4  tissues 
removed  or  altered  must  be  written  or 
dictated  immediately  following  surgery 
and  signed  by  the  surgeon. 

§  482.52    Condition  of  participation; 
Anesthesia  services. 

If  the  hospital  furnishes  anesthesia 
services,  they  must  be  provided  in  a 
well  organized  manner  under  the 
direction  of  a  qualified  doctor  of 
medicine  or  osteopathy.  The  service  is 
responsible  for  all  anesthesia 
administered  in  the  hospital. 

(a)  Standard;  Organization  and 
Staffing.  The  organization  of  anesthesia 
services  must  be  appropriate  to  the 
scope  of  the  services  offered. 
Anesthesia  must  be  administered  by 
only— 

(1)  A  qualified  anesthesiologist: 

(2)  A  doctor  of  medicine  or  osteopathy 
(other  than  an  anesthesiologist); 

(3)  A  dentist,  oral  surgeon,  or 
podiatrist  who  is  qualified  to  administer 
anesthesia  under  State  law: 

(4)  A  certified  registered  nurse 
anesthetist  (CRNA)  who  is  under  the 
supervision  of  the  operating  practitioner 
or  of  an  anesthesiologist  who  is 
immediately  available  if  needed;  or 

(5)  An  anesthesiology  assistant  who  is 
permitted  by  State  law  to  administer 
anesthesia,  who  has  successfully 
completed  a  6-year  program  for 
anesthesiology  assistants,  2  years  of 
which  consist  of  specialized  academic 
and  clinical  training  in  anesthesia,  and 
who  is  under  the  direct  supervision  of 


an  anesthesiologist  who  is  physically 
present, 

(b)  Standard:  Delivery  of  services. 
Anesthesia  services  must  be  consistent 
with  needs  and  resources.  Policies  on 
anesthesia  procedures  must  include  the 
delineation  of  preanesthesia  and  post 
anesthesia  responsibilities.  The  policies 
must  ensure  that  the  following  are 
provided  for  each  patient: 

(1)  A  preanesthesia  evaluation  by  an 
individual  qualified  to  administer 
anesthesia  under  paragraph  (a)  of  this 
section  performed  within  48  hours  prior 
to  surgery. 

(2)  An  intraoperative  anesthesia 
record. 

(3)  With  respect  to  inpatients,  a 
postanesthesia  foUowup  report  by  the 
individual  who  administers  the 
anesthesia  that  is  written  within  48 
hours  after  surgery. 

(4)  With  respect  to  outpatients,  a 
postanesthesia  evaluation  for  proper 
anesthesia  recovery  performed  in 
accordance  with  policies  and 
procedures  approved  by  the  medical 
staff. 

§482.53    Condition  Of  participation: 
Nuclear  medicine  services. 

If  the  hospital  provides  nuclear 
medicine  services,  those  services  must 
meet  the  needs  of  the  patients  in 
accordance  with  acceptable  standards 
of  practice. 

(a)  Standard:  Organization  and 
staffing.  The  organization  of  the  nuclear 
medicine  service  must  be  appropriate  to 
the  scope  and  complexity  of  the  services 
offered. 

(1)  There  must  be  a  director  who  is  a 
doctor  of  medicine  or  osteopathy 
qualified  in  nuclear  medicine. 

(2)  The  qualifications,  training, 
functions,  and  responsibilities  of  nuclear 
medicine  personnel  must  be  specified  by 
the  service  director  and  approved  by  the 
medical  staff. 

(b)  Standard:  Delivery  of  service. 
Radioactive  materials  must  be  prepared, 
labeled,  used,  transported,  stored,  and 
disposed  of  in  accordance  with 
acceptable  standards  of  practice. 

(1)  In-house  preparation  of 
radiopharmaceuticals  is  by,  or  under, 
the  direct  supervision  of  an 
appropriately  trained  registered 
pharmacist  or  a  doctor  of  medicine  or 
osteopathy. 

(2)  There  is  proper  storage  and 
disposal  of  radioactive  material. 

(3)  If  clinical  laboratory  tests  are 
performed  in  the  nuclear  medicine 
service,  the  service  must  meet  the 
requirement  for  clinical  laboratories 
with  respect  to  management,  adequacy 
of  facilities,  proficiency  testing  and 


quality  control  (see  S  482.27  (a),  (b),  (e). 
and  (f)). 

(c)  Standard:  Facilities.  Equipment 
and  supplies  must  be  appropriate  for  the 
types  of  nuclear  medicine  services 
offered  and  must  be  maintained  for  safe 
and  efficient  performance.  The 
equipment  must  be — 

(1)  Maintained  in  safe  operating 
condition:  and 

(2)  Inspected,  tested,  and  calibrated  at 
least  annually  by  qualified  personnel. 

(d)  Standard:  Records.  The  hospital 
must  maintain  signed  and  dated  reports 
of  nuclear  medicine  interpretations, 
consultations,  and  procedures. 

(1)  The  hospital  must  maintain  copies 
of  nuclear  medicine  reports  for  at  least  5 
years. 

(2)  The  practitioner  approved  by  the 
medical  staff  to  interpret  diagnostic 
procedures  must  sign  and  date  the 
interpretation  of  these  tests. 

(3)  The  hospital  must  maintain  records 
of  the  receipt  and  disposition  of 
radiopharmaceuticals. 

(4)  Nuclear  medicine  services  must  be 
ordered  only  by  practitioner  whose 
scope  of  Federal  or  State  licensure  and 
whose  defined  staff  privileges  allow 
such  referrals. 

§482.54    Condition  Of  participation: 
Outpatient  servicea. 

If  the  hospital  provides  outpatient 
services,  the  services  must  meet  the 
needs  of  the  patients  in  accordance  with 
acceptable  standards  of  practice. 

(a)  Standard:  Organization. 
Outpatient  services  must  be 
appropriately  organized  and  integrated 
with  inpatient  services. 

(b)  Standard:  Personnel.  The  hospital 
must — 

(1)  Assign  an  individual  to  be 
responsible  for  outpatient  services;  and 

(2)  Have  appropriate  professional  and 
nonprofessional  personnel  available. 

§482.55    Condition  of  participation: 
Emergency  services. 

The  hospital  must  meet  the  emergency 
needs  of  patients  in  accordance  with 
acceptable  standards  of  practice. 

(a)  Standard:  Organization  and 
direction.  If  emergency  8er\ice8  are 
provided  at  the  hospital — 

(1)  The  services  must  be  organized 
under  the  direction  of  a  qualified 
member  of  the  medical  staff: 

(2)  The  services  must  be  integrated 
with  other  departments  of  the  hospital; 

(3)  The  policies  and  procedures 
governing  medical  care  provided  in  the 
emergency  service  or  department  are 
established  by  and  are  a  continuing 
responsibility  of  the  medical  staff. 
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f!b)StattdaickPeraanaeL[iyThit 
emergency  services  must  be  supenrind 
by  a  qualified  member  of  the  medimt 
staff. 

(2)  There  must  be  adequate  medkal 
and  mirsing  personnel  qualified  m 
emergency  care  to  meet  the  wriftea 
emergency  procedures  and  needa 
anticipsUed  by  the  bdUty. 

§4«2.5C    Cendttion  Of  partMpatfcm: 


If  fbe  hospital  piovidtes  rehabilitation, 
physical  therapy,  occupational  therapy, 
audiology,  or  speech  pathology  services, 
the  services  must  be  organized  and 
staffed  to  ensure  the  health  and  safety 
of  patients. 

(a)  Standard:  Organization  and 
staffing.  The  organization  of  the  service 
must  be  appropriate  to  the  scope  of  the 
services  offered. 

(1)  The  director  of  the  services  must 
have  the  necessary  knowledge, 
experience,  and  capabilities-  to  properly 
supervise  and  administer  the  services. 

(^  Physical  therapy,  occupational 
therapy,  or  speech  drerapy,  or  audiology 
services,  if  provided,  must  be  provided 
by  staff  who  meet  the  qualifications 
specified  by  the  medical  staff,  consistent 
with  State  law. 

(b)  Standard:  Delivery  of  services. 
Services  must  be  furnished  in 
accordance  with  a  written  plan  of 
treatment.  Services  must  be  given  in 
accordance  with  orders  of  practitioners 
who  are  au&orized  by  the  medical  staff 
to  order  the  services,  and  the  orders 
must  be  incorporated  in  the  patient's 
record. 

S482.S7    CondWon el parMclpatton: 


The  hospital  must  meet  the  needs  of 
the  patients  in  accordance  with 
acceptable  standards  of  practice.  The 
following  requirements  apply  if  the 
hospital  provides  respiratory  care 
service. 

(a)  Standard:  Organization  and 
Staffing.  The  organization  of  the 
respiratory  care  services  must  be 
appropriate  to  the  scope  and  complexity 
of  the  services  offered. 

(1)  There  must  be  a  director  of 
respiratory  care  services  who  is  a  doctor 
of  medicine  or  osteopathy  with  the 
knowledge  experience,  and  capabilities 
to  supervise  and  administer  the  service 
properly.  The  director  may  serve  on 
either  a  full-time  or  part-time  basis. 

(2)  There  must  be  adequate  numbers 
of  respiratory  therapists,  respiratory 
therapy  technicians,  and  other 
personnel  who  meet  the  qualifications 
specified  by  the  medical  staff,  consistent 
with  State  law. 


[h]  Standard-  Delivery  of  Services. 
Services  must  be  delivered  in 
accordance  with  medical  staff 
directives. 

(1)  Personnel  qualified  to  perform 
specific  procedures  and  the  amount  of 
supervision  required  for  personnel  to 
cany  out  specific  procedures  most  be 
designated  in  writing. 

(2)  If  blood  gases  or  other  clinical 
laboratory  fiests  are  performed  in  the 
respiratory  care  unit,  the  unit  must  meet 
the  requirements  for  clinical 
laboratories  with  respect  to 
management  adequacy  of  facilities, 
proficiency  testing,  and  quality  control. 
(See  §  482.27(a),  (b),  (e)  and  (f)  for 
requirements  applicable  to  laboratories). 

(3)  Services  must  be  provided  only  on, 
and  in  accordance  with,  the  orders  of  a 
doctor  of  medicine  or  osteopathy. 

Subpart  E— Requirements  for 
Specialty  Hospitals 

§4«2.60    SpecM  provistons  applying  to 
psycNatrk:  hoapitals. 
Psychiatric  hospitals  must — 

(a)  Be  primarily  engaged  in  providing, 
by  or  under  the  supervision  of  a 
physician,  psychiatric  services  for  the 
diagnosis  and  treatment  of  mentally  ill 
persons; 

(b)  Meet  the  conditions  of 
participation  specified  in  (§482.1 
through  482.23  and  S§  48Z.2S  through 
482.57; 

(c)  Maintain  clinical  records  on  all 
patients,  including  records  sufficient  to 
permit  HCFA  to  determine  the  degree 
and  intensity  of  treatment  furnished  to 
Medicare  beneficiaries,  as  specified  in 
i  482  61;  and 

(d)  Meet  the  staffing  requirements 
specified  in  $482.62. 

§  482.61    Condition  of  partlclpatton: 
Speciai  medical  record  requtrements  for 
psycMatrIc  hospitals. 

The  medical  records  maintained  by  a 
psychiatric  hospital  must  permit 
determination  of  the  degree  and 
intensity  of  the  treatment  provided  to 
individuals  who  are  furnished  services 
in  the  institution. 

(a)  Standard:  Development  of 
assessment/diagnostic  data.  Medical 
records  must  stress  the  psychiatric 
components  of  the  record,  including 
history  of  findings  and  treatment 
provided  for  the  psychiatric  condition 
for  which  the  patient  is  hospitalized. 

(1)  The  identification  data  must 
include  the  patient's  legal  status. 

(2)  A  provisional  or  admitting 
diagnosis  must  be  made  on  every 
patient  at  the  time  of  admission,  and 
must  include  the  diagnoses  of 
intercurrent  diseases  as  well  as  the 
psychiatric  diagnoses. 


(3)  The  reasoBS  foe  admission  most  be 
clearly  documented  as  stated  by  tfie 
patient  and/oc  others  significantly 
involved. 

(4)  The  social  service  records, 
including  reports  of  iolerviews  wtlh 
patients,  family  mewibers.  and  others, 
must  provide  an  assessment  of  home 
plans  and  family  attitudes,  and 
community  resource  contracts  as  well  as 
a  social  history. 

C5)  When  indicated,  a  complete 
neurological  examination  must  be 
recorded  at  the  time  of  the  adtaission 
physical  examination. 

(b)  Standard:  Psychiatric  evaluatfaa. 
Each  patient  must  receive  a  psychiatric 
evaluation  that  must — 

(1)  Be  completed  within  60  hours  of 
admission; 

(2)  Include  a  medical  history: 

(3)  Contain  a  record  of  mental  status; 

(4)  Note  the  onset  of  illness  and  the 
circumstances  leading  to  admission; 

(5)  Describe  attitudes  and  behavior; 

(6)  Estimate  intellectual  functioning, 
memory  functioning,  and  orientation; 
and 

(7)  Include  an  inventory  of  the 
patient's  assets  in  descriptive,  not 
interpretative,  fashion. 

(c)  Standard:  Treatment  plan. 

(1)  Each  patient  must  have  an 
individual  comprehensive  treatment 
plan  that  must  be  based  on  an  inventory 
of  the  patient's  streng^tha  and 
disabilities.  The  written  plan  must 
include — 

(i)  A  substantiated  diagnosis; 

(ii)  Short-terra  and  long-range  goals; 

(iii)  The  specific  treatment  modalities 
utilized; 

(iv)  The  responsibilities  of  each 
member  of  the  treatment  team;  and 

(v)  Adequate  documffiotation  to  justify 
the  diagnosis  and  the  treatment  and 
rehabilitation  activities  carried  out 

(2)  The  treatment  received  by  the 
patient  must  be  documented  in  such  a 
way  to  assure  that  ail  active  therapeutic 
efforts  are  included. 

(d)  Standard:  Recording  progress. 
Progress  notes  must  be  recorded  by  the 
doctor  of  medicine  or  osteopathy 
responsible  for  the  care  of  the  patient  as 
specified  in  §  482.12(c),  nurse,  social 
worker  and,  when  appropriate,  others 
significantly  involved  in  active 
treatment  modalities.  The  frequency  of 
progress  notes  is  determined  by  the 
condition  of  the  patient  but  must  be 
recorded  at  least  weekly  for  the  first  2 
months  and  at  least  once  a  month 
thereafter  and  must  contain 
recommendations  for  revisions  in  the 
treatment  plan  as  indicated  as  well  as 
precise  assessment  of  the  patient's 
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progress  in  accordance  with  the  original 
or  revised  treatment  plan. 

(e)  Standard:  Discharge  planning  and 
discharge  summary.  The  record  of  each 
patient  who  has  been  discharged  must 
have  a  discharge  summary  that  includes 
a  recapitulation  of  the  patient's 
hospitalization  and  recommendations 
from  appropriate  services  concerning 
follow-up  or  aftercare  as  well  as  a  brief 
summary  of  the  patient's  condition  on 
discharge. 

§  482.62    Condition  of  participation: 
Special  staff  requirements  for  psyctiiatric 
hospitals. 

The  hospital  must  have  adequate 
numbers  of  qualified  professional  and 
supportive  staff  to  evaluate  patients, 
formulate  written,  individualized 
comprehensive  treatment  plans,  provide 
active  treatment  measures,  and  engage 
in  discharge  planning. 

(a)  Standard:  Personnel.  The  hospital 
must  employ  or  undertake  to  provide 
adequate  numbers  of  qualified 
professional,  technical,  and  consultative 
personnel  to: 

(1)  Evaluate  patients; 

(2)  Formulate  written  individualized, 
comprehensive  treatment  plans; 

(3)  Provide  active  treatment  measures; 
and 

(4)  Engage  in  discharge  planning. 

(b)  Standard:  Director  of  inpatient 
psychiatric  services:  medical  staff 
Inpatient  psychiatric  services  must  be 
under  the  supervision  of  a  clinical 
director,  service  chief,  or  equivalent 
who  is  qualified  to  provide  the 
leadership  required  for  an  intensive 
treatment  program.  The  number  and 
qualifications  of  doctors  of  medicine 
and  osteopathy  must  be  adequate  to 
provide  essential  psychiatric  services. 

(1)  The  clinical  director,  service  chief, 
or  equivalent  must  meet  the  training  and 
experience  requirements  for 
examination  by  the  American  Board  of 
Psychiatry  and  Neurology  or  the 
American  Osteopathic  Board  of 
Neurology  and  Psychiatry. 

(2)  The  director  must  monitor  and 
evaluate  the  quality  and 
appropriateness  of  services  and 
treatment  provided  by  the  medical 
(physician)  staff. 

(c)  Standard:  Availability  of  medical 
personnel.  Doctors  of  medicine  or 
osteopathy  and  other  appropriate 
professional  personnel  must  be 
available  to  provide  necessary  medical 
and  surgical  diagnostic  and  treatment 
services.  If  medical  and  surgical 
diagnostic  and  treatment  services  are 
not  available  within  the  institution,  the 
institution  must  have  an  agreement  with 
an  outside  source  of  these  services  to 
ensure  that  they  are  immediately 


available  or  a  satisfactory  agreement 
must  be  established  for  transferring 
patients  to  a  general  hospital  that 
participates  in  the  Medicare  program, 
(d)  Standard:  Nursing  services.  The 
hospital  must  have  a  qualified  director 
of  psychiatric  nursing  services.  In 
addition  to  the  director  of  nursing,  there 
must  be  adequate  numbers  of  registered 
nurses,  licensed  practical  nurses,  and 
mental  health  workers  to  provide 
nursing  care  necessary  under  each 
patient's  active  treatment  program  and 
to  maintain  progress  notes  on  each 
patient. 

(1)  The  director  of  psychiatric  nursing 
services  must  be  a  registered  nurse  who 
has  a  master's  degree  in  psychiatric  or 
mental  health  nursing,  or  its  equivalent 
from  a  school  of  nursing  accredited  by 
the  National  League  for  Nursing,  or  be 
qualified  by  education  and  experience 
in  the  care  of  the  mentally  ill.  The 
director  must  demonstrate  competence 
to  participate  in  interdisciplinary 
formulation  of  individual  treatment 
plans;  to  give  skilled  nursing  care  and 
therapy;  and  to  direct,  monitor,  and 
evaluate  the  nursing  care  furnished. 

(2)  The  staffing  pattern  must  insure 
the  availability  of  a  registered 
professional  nurse  24  hours  each  day. 
There  must  be  adequate  numbers  of 
registered  nurses,  licensed  practical 
nuraes,  and  mental  health  workers  to 
provide  the  nursing  care  necessary 
under  each  patient's  active  treatment 
program. 

(e)  Standard:  Psychological  services. 
The  hospital  must  provide  or  have 
available  psychological  services  to  meet 
the  needs  of  the  patients. 

(f)  Standard:  Social  services.  There 
must  be  a  director  of  social  services 
who  monitors  and  evaluates  the  quality 
and  appropriateness  of  social  services 
furnished.  The  services  must  be 
furnished  in  accordance  with  accepted 
standards  of  practice  and  established 
policies  and  procedures. 

(1)  The  director  of  the  social  work 
department  or  service  must  have  a 
master's  degree  from  an  accredited 
school  of  social  work  or  must  be 
qualified  by  education  and  experience 
in  the  social  services  needs  of  the 
mentally  ill.  If  the  director  does  not  hold 
a  masters  degree  in  social  work,  at  least 
one  staff  member  must  have  this 
qualification. 

(2)  Social  service  staff  responsibilities 
must  include,  but  are  not  limited  to. 
participating  in  discharge  planning, 
arranging  for  follow-up  care,  and 
developing  mechanisms  for  exchange  of 
appropriate,  information  with  sources 
outside  the  hospital. 


(g)  Standard:  Therapeutic  activities. 
The  hospital  must  provide  a  therapeutic 
activities  program. 

(1)  The  program  must  be  appropriate 
the  needs  and  interests  of  patients  and 
be  directed  toward  restoring  and 
maintaining  optimal  levels  of  physical 
and  psychosocial  functioning. 

(2)  The  number  of  qualified  therapists, 
support  personnel,  and  consultants  must 
be  adequate  to  provide  comprehensive 
therapeutic  activities  consistent  with 
each  patient's  active  treatment  program. 

§482.66    Conditions  of  participation- 
Special  requiremenU  for  hospital  providers 
of  long-term  care  services  ("swlng-t)eds">. 

A  hospital  that  has  a  Medicare 
provider  agreement  must  meet  the 
following  requirements  in  order  to  be 
granted  an  approval  from  HCFA  to 
provide  post-hospital  extended  care 
services,  as  specified  in  S  405.120,  and 
be  reimbursed  as  a  swing-bed  hospital, 
as  specified  in  §  405.434: 

(a)  Standard:  Eligibility.  A  hospital 
must  meet  the  following  eligibility 
requirements:  (1)  The  facility  has  fewer 
than  50  hospital  beds,  excluding  beds 
for  newborns  and  beds  in  intensive  care 
type  inpatient  units  (for  eligibility  of 
hospitals  with  distinct  parts  electing  the 
optional  reimbursement  method,  see 
S  405.453(d)(5); 

(2)  The  hospital  is  located  in  a  rural 
area.  This  includes  all  areas  not 
delineated  as  "urbanized"  areas  by  the 
Census  Bureau,  based  on  the  most 
recent  census; 

(3)  When  required  by  State  in  which  it 
is  located,  the  hospital  has  been  granted 
a.  certificate  of  need  for  the  provision  of 
long-term  care  services  from  the  State 
health  planning  and  development 
agency  (designated  under  section  1521 
of  the  Public  Health  Service  Act): 

(4)  The  hospital  does  not  have  in 
effect  a  24-hour  nursing  waiver  granted 
under  S  405.1910(c);  and 

(5)  The  hospital  has  not  had  a  swing- 
bed  approval  terminated  within  the  two 
years  previous  to  application. 

(b)  Standard:  Skilled  nursing  facility 
services.  The  facility  is  substantially  in 
compliance  with  the  following  skilled 
nursing  facility  requirements  contained 
in  Subpart  K  of  Part  405  of  this  chapter. 

(1)  Patients'  rights  (5405.1121(k){2). 
(3).  (4).  (7).  (8).  (10).  (11).  (13).  and  (14): 

(2)  Specialized  rehabilitative  services 
(5405.1126(a),  (b),  and  (c)); 

(3)  Dental  services  (5405.1129): 

(4)  Social  services  (5  405.1130); 

(5)  Patient  activities  (5  405.1131);  and 

(6)  Discharge  planning  (5  405.1137(h)). 
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PART  4a»— PROVIDER  AGREEMENTS 
UNDER  MEDICARE 

The  authority  citation  of  ^rt  489 
coDtinues  to  read  as  follows: 

Authority:  Sees.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

§489^    [AmendMq 

J.  In  Part  489.  §  489.21.  the  reference  in 
paragraph  (b)(il  to  "Subparts  J  and  K  of 
Part  405"  is  changed  to  read  "Subpart  K 
of  Part  403  and  Part  482  of  this  chapter." 

(Catalog  of  Federal  Domestic  Assistance 
Prograin  No.  13.714 — Medical  Assistance 
Program;  Program  No.  13.773 — Medicare: 
Hospital  Insurance;  Program  No.  13.744 — 
Medicare:  Supplementary  Medical  insurance) 

Dated:  February  21. 1986. 
Henry  R.  Deaoianis, 

Acting  Administrator.  Health  Cote  Financing 
Administratioa. 

Approved:  April  2a  1986. 
Otis  R.  Bowen. 
Secretary. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Availability  of  Amendments  to  ttie 
1985-86  National  Defense  and  Direct 
Student  Loan  Programs  Directory  of 
Designated  Low-income  Sctiools  for 
Teacher  Cancellation  Benefits 

agency:  Department  of  Education. 
ACTION:  Notice  of  availability  of 
amendments  to  the  1985-86  Directory  of 
iow-income  schools  for  cancellation  of 
loans  for  teaching  service. 

SUMMfARY: 

Institutions  and  borrowers 
participating  in  the  National  Defense 
and  National  Direct  Student  Loan 
Programs  and  other  interested  persons 
are  advised  that  they  may  obtain 
information  regarding  the  amendments 
to  the  1985-86  National  Defense  and 
Direct  Student  Loan  Programs  Directory 
of  Designated  Low-Income  Schools  for 
Teacher  Cancellation  Benefits 
(Directory).  The  amendments  identify 
changes  in  the  schools  that  qualify  for 
teacher  cancellation  benefits  under  each 
of  the  loan  programs. 
DATE:  The  amendments  to  the  Directory 
are  available  on  or  after  June  17, 1986. 
ADDRESS:  Information  concerning 
specific  schools  listed  in  the 
amendments  to  the  Directory  may  be 
obtained  from  Ronald  W.  Allen, 
Campus-Based  Programs  Branch, 
Division  of  Program  Operations,  Office 
of  Student  Financial  Assistance,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  [Room  4627,  ROB-3J 
Washington,  D.C.  20202,  Telephone  (202) 
245-9640. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  amendments  to  the  Directory  are 
available  in  (1)  each  of  the  participating 
institutions  of  higher  education.  (2)  each 
of  the  fifty-seven  (57)  State  and  Trust 
Territory  Departments  of  Education,  (3) 
each  of  the  major  billing  services,  and 
(4)  each  of  the  ten  (10)  regional  offices  of 
the  U.S.  Department  of  Education  (sefe 
Appendix  to  this  notice  for  the 
addresses.of  the  regional  offices). 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  Education  published  a 
notice  in  the  Federal  Register  on 


September  12. 1985  (50  FR  37264-37265). 
that  the  1985-86  National  Defense  and 
Direct  Student  Loan  Programs  Directory 
of  Designated  Low-Income  Schools  for 
Teacher  Cancellation  Benefits  was 
available.  The  Secretary  has  revised  the 
Directory  due  to  the  openings  and 
closings  of  schools,  name  changes,  and 
other  corrections.  The  amendments  to 
the  Directory  malce  these  changes. 

The  procedures  for  selecting  schools 
for  cancellation  benefits  are  described 
in  the  National  Defense  and  Direct 
Student  Loan  program  regulations  (34 
CFR  674.53,  674.54).  The  Secretary  has 
determined  ihat  for  the  1985-86 
academic  year  full-time  teaching  in  the 
schools  set  forth  in  the  amendments  to 
the  Directory  qualifies  for  cancellation. 

The  Secretary  is  providing  the 
amendments  to  the  Directory  to  each 
institution  participating  in  the  National 
Direct  Student  Loan  Program.  Borrowers 
and  other  interested  parties  may  check 
with  their  lending  institution,  the 
appropriate  State  Department  of 
Education,  regional  offices  of  the 
Department  of  Education,  or  the  Office 
of  Student  Financial  Assistance  of  the 
Department  of  Education  concerning  the 
identity  of  qualifying  schools  for  the 
1985-86  academic  year. 

The  Office  of  Student  Financial 
Assistance  will  retain,  on  a  permanent 
basis,  copies  of  past,  current,  and  future 
Amendments  and  the  Directories. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.  037;  National  Defense/Direct 
Student  Loan  Cancellations.) 

Dated:  )une  12. 1986. 
C.  Ronald  Kimberling, 
Assistant  Secretary  for  Postsecondary 
Education. 

Appendix  to  Notice  of  Availability  of  1985-86 
Directory  of  Low-Income  Schools  for 
Cancellation  of  Loans  for  Teaching  Service 

Department  of  Education  Regional  Offices 

Mr.  David  Bayer.  Chief,  Training  and 
Technical  Assistance  Unit,  Region  I: 
OSFA/ED,  J.W.  McCormack  Post  Office 
and  Courthouse  Building.  5  Post  Office 
Square.  Room  510.  Boston.  Massachusetts 
02109.  (617)  223-6895,  FTS:  223-6895. 
Telecopier:  FTS  223-5383 

Ms.  Janet  Finello,  Training  and  Technical 
Assistance  Specialist,  Region  II:  OSFA/ED. 
26  Federal  Plaza,  3954.  New  York.  New 


York  10278,  (212)  264-4426  FTS:  264-4428, 
Telecopier:  FTS  264-4427 

Ms.  Merrill-)ean  Bailey.  Acting  Chief, 
Training  and  Technical  Assistance.  Region 
III:  OSFA/ED,  P.O.  Box  13716  (3535  Market 
Street).  Philadelphia,  Pennsylvania  19104, 
(215)  596-0247,  FTS:  596-0247,  Telecopier 
FTS  596-1032 

Ms.  Judith  Brantley.  Assistant  Regional 
Administrator  for  Training  and 
Dissemination.  Region  IV:  OSFA/ED.  101 
Marietta  Tower,  Suite  423.  Atlanta.  Georgia 
30323.  (404)  331-4171,  FTS:  242-4171, 
Telecopier:  FTS  242-5886 

Mr.  Allen  Sevigny,  Chief.  Training  and 
Technical  Assistance  Staff,  Region  V: 
OSFA/ED,  300  South  Wacker  Drive,  12th 
Floor,  Chicago,  Illinois  60606.  (312)  353- 
8103,  FTS:  353-8103.  Telecopier:  FTS  353- 
8760 

Mr.  Lyndon  Lee.  Chief.  Training  and 
Technical  Assistance  Branch.  Region  VI: 
OSFA/ED,  1200  Main  Tower,  Room  2150. 
Dallas,  Texas  75202.  (214)  767-3811.  FTS: 
767-3811,  Telecopier:  FTS  729-3634 

Mr.  Jerry  W.  Craft.  Chief.  Technical 
Assistance  and  Training,  Region  VII: 
OSFA/ED.  Executive  Hills  North.  7th  Floor. 
10220  North  Executive  Hills  Boulevard, 
Kansas  City,  Missouri  64153.  (816)  891- 
8055,  FTS:  758-7961.  Telecopier:  FTS 

Mr.  David  S.  Gorton,  Acting  Chief.  Training 
and  Technical  Assistance.  Region  VIII: 
OSFA/ED.  1961  Stout  Street.  Third  Floor. 
Denver.  Colorado  80294,  (303)  844-3676. 
FTS:  564-3676.  Telecopier:  FTS  564-2524 

Ms.  Mary  Ann  Faris.  Assistant  Regional 
Administrator  for  Training  and 
Dissemination.  Region  IX:  OSFA/ED,  50 
United  Nations  Plaza.  San  Francisco, 
California  94102,  (415)  556-0137.  FTS:  556- 
0137.  Telecopier:  FTS  556-7242 

Mr.  W.  Phillips  Rockefeller,  Chief.  Technical 
Assistance  and  Training  Branch.  Region  X: 
OSFA/ED.  3rd  and  Broad  Building.  Mail 
Stop  102.  2901  Third  Avenue.  Seattle, 
Washington  98121,  (206)  442-4027.  FTS: 
399-0493  Telecopier:  FTS  399-1232. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  use*  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  luly  11;  at  9  am. 

WHERE:  Office  of  the  Federal  Register. 

First  Floor  Conference  Room. 

1100  L  Street  NW.,  Washingtoa  DC. 

RESERVATIONS:  Abram  Primus  202-523-3419 
Ina  Masters  202-523-3419 

SEATTLE,  WA 

WHEN:  July  22:  at  1:30  pm. 

WHERE:  North  Auditorium. 

Fourth  Floor,  Federal  Building. 
915  2nd  Avenue,  Seattle,  WA. 
RESERVATIONS:  Call  the  Portland  Federal  Information 
Center  on  the  following  local  numbers: 
Seattle    206-442-0570 
Tacoma    206-383-5230 
Portland    503-221-2222 

SAN  FRANCISCO,  CA 

WHEN:  July  24:  at  1:30  pm. 

WHERE:  Room  2007.  Federal  Building. 

450  Golden  Gate  Avenue, 

San  Francisco,  CA. 
RESERVATIONS:  Call  the  San  Francisco  Federal  Information 

Center,  415-55&«e00 


Administrative  Office  of  United  States  Courts 
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Circuit  executives.  United  States  Courts  of  Appeals; 
certification  applications.  22094 

Agiicultural  Marketing  Service 

RULES 

Cotton: 
Classification,  testing,  and  standards;  user  fees,  22059    . 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Commodity  Credit 
Corporation;  Soil  Conservation  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
22094 

Army  Oepartmerrt 

See  Engineers  Corps 

Bonneville  Power  Administration 

NOTICES 

Nonfirm  energy  sales: 
Rate  design  workshops.  22113 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Tennessee.  22097 

Comnterce  Department 

See  International  Trade  Administration;  Minority  Business 
Development  Agency;  National  Oceanic  and 
I     Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

China.  22107 

Pakistan.  22107 

Turkey.  22106 
Export  visa  requirements;  certification,  etc.: 

Uruguay.  22107 
Textile  consultation;  review  of  trade: 

Bangladesh.  22108 

India:  correction,  22109 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  programs: 
Tobacco  price  support  levels,  22094 

Commodity  Futures  Trading  Commission 
Nonccs 

Contract  market  proposals: 
New  York  Cotton  Exchange — 
U.S.  Dollar  Index.  22109 

Defense  Communications  Agency 

NOTICES 

Privacy  Act;  systems  of  records,  22111 
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Defense  Department 

See  also  Defense  Communications  Agency;  Engineers  Corps 
NOTICES  r 

Meetings:  .v 

Science  Board,  22110  i 

Science  Board  task  forces.  22110  a:: 

Drug  Enforcement  Administration 

PROPOSED  RULES 

Schedules  of  controlled  substances: 

Nabilone,  22085 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Penick  Corp..  22148 
Sigma  Chemical  Co..  22148 
Smithkline  Corp..  22148  / 

Stepan  Chemical  Co..  22148  ' 

Western  Fher  Laboratories,  Inc.,  22149 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation  applications: 
ICG  Energy  Marketing,  Inc..  22114 
IGI  Resources.  Inc.,  22114 

Employment  and  Training  Administration 

NOTICES 

Job  Training  Partnership  Act: 
Titles  II-A  and  III  programs  annual  status  report.  22149 

Energy  Department 

See  Bonneville  Power  Administration;  Economic  Regulatory 
Administration;  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

PROPOSED  RULES 

Discharge  of  dredged  or  fill  material  in  waters  of  the  United 
States,  etc. 
Correction.  22086 

NOTICES 

Land  determinations: 
Montana.  North  Dakota,  and  South  Dakota,  22110 

Environmental  Protection  Agency 

RULES 

Pesticide  chemicals  in  or  on  raw  agricultural  commodities; 
tolerances  and  exemptions,  etc: 
3,5-Dichloro-A'-(l.l-diinethyl-2-propynyl)  benzamide,  22078 
3.5-Dimethyl-4-(methylthio)phenyl  methylcarbamate,  22077 

PROPOSED  RULES 
Radiation  protection  programs: 
Radiation  protection  criteria;  cleanup  of  land  and  ' 
facilities  contaminated  with  residual  radioactive 
materials,  22264 
NOTICES 
Meetings: 
Science  Advisory  Board,  22125 
(3  documents) 
Pesticide,  food,  and  feed  additive  petitions: 

Mobay  Chemical  Corp..  22124 
Pesticides;  receipts  of  State  registration.  22122 
Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  applications;  correction.  22124 
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Executive  Office  of  the  President 

See  Management  and  Budget  Office:  Presidential 

Documents  \. 

Federal  Aviation  Administration 

RULES 

Control  zones  and  transition  areas,  22064 

PROPOSED  RUL£S 

Airworthiness  directives: 
Boeing.  22084 

Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings:  Sunshine  Act.  22163 

Federal  Energy  Regulatory  Commission 

RUtES 

Electric  utilities  (Federal  Power  Act): 

Construction  work  in  progress  and  anticompetitive 
implications,  22065 
Natural  Gas  Policy  Act: 
Ceiling  prices  for  high  cost  natural  gas  produced  from 
tight  formations:  changes  to  old  gas  pricing,  22168 
Ceiling  prices  for  high  cost  natural  gas  produced  from 
tight  formations — 
Texas.  22067 
Incremental  pricing:  mechanical  cogeneration  facilities; 
exemption,  22068 

Small  power  production  and  cogeneration  facilities;' 
qualifying  status: 

United  Refining  Co..  22118 
Applications,  hearings,  determinations,  etc.: 

Inter-City  Minnesota  Pipelines  Ltd.,  Inc.,  22114 

Kentucky  West  Virginia  Gas  Co..  22118 

Mueller.  Joseph  P..  et  al.,  22115 

Municipal  Electric  Utilities  Association  of  New  York 
State  et  al..  22119 

Texas  Eastern  Transmission  Corp.,  22116 

United  Gas  Pipe  Line  Co..  22117 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  regulations: 
Financial  responsibility  minimum  levels;  self-insurance. 
22080 
PROPOSED  RUI^S 

Motor  carrier  safety  regulations: 
Financial  responsibility  minimum  levels:  self-insurance. 
22086 
NOTICES 

Environmental  statements;  notice  of  intent: 
Jessamine  County.  KY.  22161 

Federal  Home  Loan  Banit  Board 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
22125 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  22126 

Federal  Reserve  System 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 

Consumer  Advisory  Council:  nominations.  22127 
Applications,  hearings,  determinations,  etc.: 

Bank  of  Virginia  Co..  22128 


Citizen's  Bancorp  Investment.  Inc.  et  al.  22128 
Johnston  County  Bancshares.  Inc..  22126 
Metroplex  North  Bancshares.  Inc..  et  al..  22129 
Peoples  Financial  Corp.,  22127 

Federal  Trade  Commission 

NOTICES  ..     , 

Franchising  and  business  opportunity  ventures;  disclosure 
requirements  and  prohibitions: 
Automobile  companies;  exemption  petitions,  etc.: 

exemption  from  franchise  rule  requirement,  22129 

Rsh  and  Wildlife  Service 

PROPOSED  RUI.ES 

Endangered  and  threatened  species,  etc.: 
Mississippi  and  Alabama  clams.  22092 

NOTICES 

Endangered  and  threatened  species  permit  applications. 

22140 
Marine  mammal  permit  applications.  22141 

Food  and  Drug  Administration 

RULES 

Human  drugs: 
Antibiotic  drugs — 
Vancomycin  hydrochloride  capsules.  22071 
NOTICES 

Medical  devices;  premarket  approval: 
Model  L1-L5  Optiflex  Anterior  Chamber  Intraocular  Lens. 

22135 
UV400  Ultraviolet-Absorbing  Posterior  Chamber 

Intraocular  Lens.  22135 
General  Services  Administration 

NOTICES 

Property  management: 
Transportation — 
Government  bill  of  lading  and  transportaUon  request 

forms.  22134  , 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Health  education  assistance  loan  (HEAL)  program: 
Insurance  premium  rate.  22136 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants;  availability,  etc.: 
Housing  development  grant  program  and  applications  and 
list  of  designated  eligible  areas.  22137 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
22137 

Intergovernmental  Relations  Advisory  Commission 

NOTICES 

Meetings: 
Low  income  assistance  programs,  22094 

Interior  Department 

See  Fish  and  Wildlife  Service:  Indian  Affairs  Bureau:  Land 
Management  Bureau:  National  Park  Service; 
Reclamation  Bureau 


International  Trade  Administration 

NOTICES 

Antidumping:  ^ 

Oil  country  tubular  goods  from — 
Taiwan,  22098 
Countervailing  duties: 
Jalousie  and  awning  window  operations  from  El  Salvador, 
22099 
Applications,  hearings,  determinations,  etc.: 
Baylor  College  of  Medicine  et  al.,  22097 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Amorphous  metal  alloys  and  articles,  22142 
Dynamic  random  access  memories,  components  and 

products.  22143 
Miniature  hacksaws.  22143,  22144 

(2  documents) 
Plastic  fasteners  and  processes  for  manufacture,  22144 
Soft  sculpture  dolls  (Cabbage  Patch  Kids),  related 
literature  and  packaging.  22145 
Meetings;  Sunshine  Act.  22163 

Interstate  Commerce  Commission 

RULES 

Records  preservation.  22083 

NOTICES 

Meetings;  Sunshine  Act.  22163 

Rail  carriers: 

Waybill  data;  release  for  use.  22145 
Railroad  operation,  acquisition,  construction,  etc.: 

Interstate  Railroad  Co.  et  al.,  22146 

I 
Justice  Department 

See  also  Drug  Enforcement  Administration 

NOTICES 

Pollution  control;  consent  judgments: 

Interlake,  Inc..  22146 
Senior  Executive  Service: 

Performance  Review  Boards;  membership,  22147 

LatHtr  Department 

See  Employment  and  Training  Administration 


Land  Management  Bureau 

RULES 

Minerals  management: 
Noncompetitive  sales  of  mineral  materials  in  excess  of 
100,000  cubic  yards;  procedures,  22079 
NOTICES 

Management  framework  plans/environmental  statements; 
availability  etc.: 
Bums  District.  OR.  22139 
Meetings: 

Las  Vegas  District  Advisory  Council,  22139 
Survey  plat  filings: 
Colorado.  22137 
Withdrawal  and  reservation  of  lands: 
Oregon.  22138 

(2  documents) 
Washington.  22138.  22139     i 
(2  documents) 


Library  of  Congress 

RULES 

Organization,  policies,  and  procedures.  22072 


Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports.  22254 

Merit  Systems  Protection  Board 

NOTICES 

Meetings;  Sunshine  Act,  22163 

Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 
Texas,  22102-22105 
(5  documents) 

National  Archives  and  Records  Administration 

RULES 

National  security  information  program;  implementation; 
records  declassification,  22076 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Controls  and  displays;  standardized  location;  petition 
denied,  22092 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 
Meetings: 
Pacific  Fishery  Management  Council,  22106 

National  Park  Service 

NOTICES 

Meetings: 

Illinois  and  Michigan  Canal  National  Heritage  Corridor 
Commission,  22141 
Oil  and  gas  plans  of  operation;  availability,  etc.: 

Big  Cypress  National  Preserve,  22141 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Duke  Power  Co.  et  al.,  22159 
Meetings;  Sunshine  Act.  22163 

Operating  licenses,  amendments;  no  significant  hazards 
considerations: 

Bi-weekly  notices.  22226 
Organization  and  functions: 

Quad  Cities  Station;  records  relocation,  22158 
Applications,  hearings,  determinations,  etc.: 

Public  Service  Co.  of  New  Mexico,  22159 

Toledo  Edison  Co.  et  al..  22160 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  22164 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Romania.  Hungary,  and  China:  trade  waiver  authority 
(Presidential  Determination  No.  86-10],  22057 

Public  Health  Service 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration 
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Railroad  Retirement  Board 

NOTICES 

Meetings:  Sunshine  Act,  22164 

Reclamation  Bureau 

nonces 

Agency  information  collection  activities  under  OMB  review. 

22140 
Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act.  22164 

Self-regulatory  organizations;  proposed  rule  changer 

American  Stock  Exchange,  Inc..  22160 
Applications,  hearings,  determinations,  etc.: 

Washington  Area  Growth  Fund,  22161 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Upper  Tioga  River  Watershed.  PA.  22097 
Watershed  projects;  deauthorization  of  funds: 

Nibbs  Creek  Watershed.  VA.  22097 

State  Department 

NOTICES 

Visas,  nonimmigrant;  validity:  ^ 

Brunei,  22161 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration;  Federal  Highway 

Administration;  National  Highway  Traffic  Safety 

Administration 

United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
22162 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Energy,  Federal  Energy  Regulatory 
Commission.  22168 


Part  III 

^^uclear  Regulatory  Commission.  22226 
f 

Part  IV 

Office  of  Management  and  Budget.  22254 

PartV 

Environmental  Protection  Agency.  22264 
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Title  3— 

The  President 
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Presidential  Documents 


Presidential  Determination  No.  86-10  of  June  3,  1986 

Determination  Under  Subsection  402(d)(5)  of  the  Trade  Act  of 
1974 — Continuation  of  Waiver  Authority 


|FR  Doc.  8&-13904 
Filed  6-16-86:  4:56  pm) 
Billing  code  3195-01-M 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  1974  (Public 
Law  93-618),  January  3.  1975  (88  Stat,  1978)  (hereinafter  "the  Act").  I  deter- 
mine, pursuant  to  subsection  402(d)(5)  of  the  Act,  that  the  further  extension  of 
the  waiver  authority  granted  by  subsection  402(c)  of  the  Act  will  substantially 
promote  the  objectives  of  Section  402  of  the  Act,  I  further  determine  that  the 
continuation  of  the  waivers  applicable  to  the  Socialist  Republic  of  Romania, 
the  Hungarian  People's  Republic,  and  the  People's  Republic  of  China  will 
substantially  promote  the  objectives  of  Section  402  of  the  Act. 

This  determination  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE. 
Washington,  June  3,  1986. 
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This  section  of  the   FEDERAL  REGISTER 
contains  regulatory  documents  havir^ 
general  applicability  and  legal  effect,  most 
of  whicfi  are  keyed  to  and  codified  in 
the  Ck>de  of  Federal  Regulatioris,  wfiich  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of   Federal   Regulations   is  sold 
by  the  SupennterKtent  of  Documerrts. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER  issue  of  each 

WOOK. 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  27,  28,  and  61 

Revision  of  User  Fees  for  Cotton 
Classification,  Testing,  and  Standards 

AOENCV:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  The  Agricultural  Marlceting 
Service  (AMS)  is  increasing  the  fee  for 
cotton  classification  services  to 
producers.  Fees  are  also  to  be  increased 
for  certain  other  cotton  classirication 
and  testing  services  and  cottonseed 
grading  services.  Tees  charged  for  the 
purchase  of  American  Upland  and 
American  Pima  cotton  and  linters  grade 
and  staple  standards  and  for  calibration 
cotton  standards  are  revised.  AMS  is 
also  offering  two  new  cotton  fiber  and 
processing  tests  and  a  new  set  of 
micronaire  reading  only  calibration 
cotton  standards.  The  higher  fees  are 
necessary  to  recover,  as  nearly  as 
practicable,  the  costs  of  providing  such 
services  including  administrative  and 
supervisory  costs. 

EFFECTIVE  DATE:  {uly  1,  1986. 

FOIl  FURTHEfl  INFORMATION  CONTACT: 

Jerome  J.  Boyd.  Chief,  Marketing 
Services  Branch,  Cotton  Division,  AMS, 
USDA.  4841  Summer  Avenue,  Memphis, 
TN  38122.  (901)  521-2921. 

SUPPLEMENTARY  INFORUATION:  This 
final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be 
nonmajor  since  it  does  not  meet  the 
criteria  for  a  major  regulatory  action  as 
stated  in  the  Order.  The  Administrator. 
Agricultural  Marketing  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  as  defined 
by  the  Regulatory  Flexibility  Act  (15 
U.S.C.  601  et  seq.]  because:  (1)  The  fee 
increases  merely  reflect  a  minimal 


increase  in  the  cost-per-unit  as  is 
currently  borne  by  those  entities 
utilizing  the  services;  (2)  the  cost 
increases  will  not  affect  normal 
completion  in  the  marketplace;  (3)  the 
amounts  of  the  increases  in  fees  are  too 
small  to  have  a  significant  impact;  (4) 
the  use  of  the  services  is  voluntary;  (5) 
and,  if  there  is  any  impact,  the  Secretary 
has  been  directed  by  statute  to  recover 
the  costs  of  cotton  classification, 
standards,  and  the  testing  services  from 
users  of  such  services  and  standards. 

Since  the  harvesting  of  the  1986  cotton 
crop  will  begin  in  July,  it  is  necessary  to 
implement  the  revised  fee  for  cotton 
classification  services  to  producers  less 
than  30  days  after  the  publication  date 
to  insure  that  the  cost  of  the  program  are 
covered  by  fees  paid  by  all  participating 
growers  daring  the  1986  cotton  season. 
All  of  the  other  fees  in  this  document  are 
for  services  directly  related  to  the 
marketing  and  untilization  of  cotton. 
These  fees  will  also  become  effective 
less  than  30  days  after  the  publication 
date  because  in  addition  to  the  reasons 
stated  as  to  the  impact  of  this  action 
under  the  Regulatory  Flexibility  Act, 
current  revenue  does  not  cover  the  costs 
of  providing  these  services  and  its  is 
preferable  to  have  all  revisions  to  the 
cotton  fees  implemented  on  the  same 
date.  Accordingly,  under  the 
administrative  provisions  of  5  U.S.C. 
553,  good  cause  is  found  for  making  this 
action  elective  July  1, 1986. 

Proposed  rulemaking  was  published  in 
the  April  14, 1986,  issue  of  the  Federal 
Register  at  51  FR  12624  and  invited 
comments  for  30  days  ending  May  14, 
1986.  Only  two  comments  on  the 
proposal  were  received.  One  comment 
was  submitted  by  the  Committee  on 
Classing  and  User  Fees  appointed  by  the 
National  Cotton  Council  of  America  to 
review  AMS  cotton  user  fees.  The 
Committee  did  not  oppose  the  proposed 
classing  fee  increases  to  producers 
although  one  committee  member  did 
express  concern  at  the  additional  $.05 
cent  increase  for  High  Volume 
Instrument  Classification.  The  other 
comment  was  received  from  a  gin 
organization  expressing  opposition  to 
the  fee  increase  to  producers.  No 
reasonable  alternative  suggestions  were 
offered  by  either  comment  for  financing 
the  classing  program.  This  final  rule 
does  not  differ  from  the  proposed  rule 
and  will  become  effective  Juiy  1, 1986. 


Classification  Fee  For  Producers 

Section  3a  of  the  Cotton  Statistics  and 
Estimates  Act  of  1927.  as  amended  (7 
U.S.C.  473a)  requires  that  user  fees  shall 
be  charged  for  the  classification  of 
producer  cotton  for  fiscal  years  1985, 
1986, 1987  and  1988.  This  statute  directs 
the  Secretary,  within  certain  limitations, 
to  set  the  user  fee  at  a  level  that  when 
combined  with  the  proceeds  from  the 
sale  of  samples  submitted  for 
classification  would  recover,  as  nearly 
as  practicable,  the  cost  of  the  service 
provided,  including  administrative  and 
supervisory  costs.  The  fee  for  manual 
classification  of  producers'  cotton  was 
set  at  $1.05  per  sample  during  the  1984 
and  1985  harvest  seasons  (7  CFR 
28.909(b);  49  FR  26543-26547). 

This  rule  increases  the  classification 
fee  for  manual  classification  services  to 
producers  in  §  28.909  from  $1.05  to  $1.06 
per  sample.  This  cost  increase  is 
necessary  due  to  the  following 
conditions:  (1)  Anticipated  volume  of 
cotton  to  be  dassed  from  the  1988  crop 
is  projected  to  be  10  to  15  percent  below 
the  volume  of  cotton  classed  from  the 
1985  crop.  The  unit  cost  of  classing  is 
affected  by  the  volume  of  classings 
inasmuch  as  there  are  substantial  fixed 
or  overhead  costs  such  as  salaries  and 
rent  which  will  remain  constant  whether 
volume  decreases  or  increases.  Since 
the  volume  of  cotton  to  be  classed  from 
the  1985  crop.  The  unit  cost  of  clasing  is 
affected  by  the  volume  of  classings 
inasmuch  as  there  are  substantial  fixed 
or  overhead  costs  such  as  salaries  and 
rent  which  will  remain  constant  whether 
volume  decreases  or  increases.  Since 
the  volume  of  cotton  to  be  classed  from 
the  1986  crop  will  be  less  than  the 
previous  year,  the  unit  cost  of  classing 
needs  to  be  increased  to  provide 
sufficient  revenue  to  recover  the  costs  of 
the  service.  (2)  The  volume  of  samples 
submitted  for  classification  and  to  be 
baled  and  sold  after  classification  to 
defray  a  portion  of  the  classing  costs 
will  likewise  be  about  10  to  15  percent 
smaller.  (3)  Prices  received  for  the  baled 
samples  are  expected  to  be  around  10 
cents  per  pound  less  than  in  1985.  (4) 
Operating  costs  for  providing 
classirication  services  to  producers  have 
increased  since  the  last  fee  increase  in 
1984  (49  FR  26546).  There  have  been 
increases  in  expenditures  for  salaries, 
rent,  utilities,  communications,  supplies 
and  materials. 
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In  addition  to  the  manual 
classiHcation  service.  USDA  has  made 
High  Volume  Instrument  (HVI) 
classification  service  available  to 
growers  on  an  optional  basis  since  1982. 
The  fee  for  this  special  classification 
service  has  remained  constant  at  an 
additional  45  cents  per  sample  over  the 
charge  for  manual  classification.  Costs 
associated  with  equipment  operation, 
modification  and  maintenance  have 
increased  during  this  period  of  time. 
Therefore,  the  fee  in  S  28.909  for  HVI 
classification  is  increased  by  five  cents 
to  50  cents  per  bale  over  the  manual 
classification  fee. 

The  special  HVI  fee  provisions  for 
classification  of  samples  and  review 
classification  at  the  Lamesa.  Texas 
facility  are  deleted.  In  1980.  a  classing 
facility  was  established  on  a  trial  basis 
in  Lamesa.  Texas  as  the  first  USDA 
cotton  classing  facility  equipped  to 
instrument  class  all  cotton  received. 
HVI  classing  equipment  for  the  facility 
was  purchased  through  a  cooperative 
funding  agreement  under  the  Federal- 
State  Marketing  Improvement  Program 
in  which  a  substantial  amount  of  funds 
came  from  cotton  growers  served  by  the 
Lamesa  facility. 

Since  first  established,  the  fees  for 
HVI  classification  for  growers  served  by 
the  Lamesa  classing  facility  have  been 
the  same  as  the  fee  for  manual        i 
classification  and  review  classification 
to  growers.  In  promulgating  this 
provision  in  July.  1983  (48  FR  30937).  it 
was  noted  that  this  fee  structure  would 
continue  until  such  time  as  it  was 
determined  that  the  Lamesa  cotton 
growers  were  appropriately 
recompensed  for  their  investment  in  the 
automatic  classing  facility. 

AMS  has  now  determined  that  the 
Lamesa  growers  have  recouped  their 
investment  through  lower  classing  costs. 
As  a  result,  the  special  HVI  fee 
provisions  for  the  Lamesa  classing 
facility  in  §  28.909(c)  and  §  29.911  are 
removed. 

The  fee  in  paragraph  (b)  of  §  28.910  for 
issuance  of  a  new  memorandum  of 
classification  at  the  request  of  the  owner 
of  the  cotton  for  the  business 
convenience  of  the  owner  without  the 
reclassification  of  such  cotton  is 
increased  from  $2.50  to  $3.00  per  sheet 
due  to  the  increased  costs  of  providing 
this  service,  including  clerical  costs. 

The  fee  for  a  manual  review 
classification  in  S  28.911  is  also 
increased  from  $1.10  to  $1.15  per  sample. 
The  fee  for  HVI  review  classification  is 
increased  from  $1.55  to  $1.65  per  sample 
These  higher  fees  reflect  the  increased 
costs  of  performing  these  services, 
including  overhead  and  equipment 
costs. 


Costs  of  Cotton  Standards 

Practical  forms  of  the  cotton 
standards  are  prepared  and  sold  by  the 
Cotton  Division  offices  in  Memphis. 
Tennessee,  under  the  authority  of  the 
United  States  Cotton  Standards  Act  (7 
U.S.C.  51  et  seq.).  The  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35)  directs  that  the  price  for  standards 
will  cover,  as  nearly  as  practicable,  the 
costs  of  providing  the  standards. 

This  rule  increases  the  fees  listed  in 
SS  28.123.  28.151  and  28.956  for  practical 
forms  of  the  cotton  standards,  including 
both  grade  and  staple  standards  for 
American  Upland  cotton,  American 
Pima  cotton  and  for  cotton  linters,  and 
for  cotton  calibration  standards.  The 
fees  are  adjusted  due  to  increased  costs 
for  salaries,  packaging,  handling, 
delivery,  and  postage.  Current  and 
estimated  demand  for  the  standards  is 
also  factored  into  the  fee  revision  since 
per  unit  costs  are  directly  related  to 
volume. 

In  addition.  AMS  is  providing  two 
methods  of  delivery  for  domestic  orders 
and  two  methods  of  delivery  for  orders 
from  foreign  countries  for  grade,  staple 
and  calibration  cotton  standards.  These 
methods  have  been  determined  to  be  the 
most  reliable,  cost-effective,  and 
popular.  They  will  permit  AMS  to  avoid 
numerous  problems  which  have  been 
encountered  when  other  methods  of 
delivery  were  attempted  in  the  past. 
These  difficulties  include  the  inability  to 
get  standards  through  foreign  customs 
offices,  late  delivery  of  standards  and 
problems  with  clearing  letters  of  credit 
tendered  as  payment.  The  revised  fee 
schedule  gives  customers  a  choice  of 
delivery  methods  and  fees  for  any  of  the 
grade,  staple,  and  calibration  cotton 
standards  offered  for  sale. 

Domestic  Purchase 


The  fees  for  domestic  delivery  of 
American  Upland  cotton  grade 
standards  f.o.b.  Memphis.  Tennessee  are 
increased  from  $90.00  to  $94.00  and  the 
surface  delivered  price  will  be  $98.00. 
The  fees  for  American  Upland  staple 
"standards  f.o.b.  Memphis  are  increased 
from  $12.00  to  $13.00  and  the  surface 
delivered  price  will  be  $15.00.  The  fee 
for  American  Pima  standards  f.o.b. 
Memphis  is  increased  to  $120.00  from 
$115.00.  with  a  surface  delivery  price  of 
$124.00.  The  fees  for  staple  length 
standards  for  American  Pima  cotton  are 
increased  to  $14.00  from  $13.00  f.o.b. 
Memphis,  and  the  cost  will  be  $16.00 
surface  delivered.  The  fees  for  cotton 
linters  grade  standards  are  reduced  from 
$95.00  to  $94.00  f.o.b.  Memphis. 
Tennessee  and  a  surface  delivered  price 
of  $98.00  added.  The  fees  for  linters 


staple  standards  shall  continue  at  the 
rate  of  $15.00  f.o.b.  Memphis,  Tennessee 
with  a  surface  delivered  price  of  $17.00 
added. 

The  fees  for  USDA  calibration  cotton 
standards  are  increased  from  $22.00  to 
$24.00  surface  delivered.  The  cost  for 
these  standards  f.o.b.  Memphis  will  be 
$22.00  and  air  delivery  is  eliminated. 
The  fees  for  International  calibration 
cotton  standards  are  increased  to  $15.00 
from  $14.00  surface  delivered.  The  cost 
for  these  standards  f.o.b.  Memphis  will 
be  $14.00  and  air  delivery  is  eliminated. 
The  fees  for  High  Volume  Instrument 
(HVI)  calibration  cotton  standards  are 
increased  from  $80.00  to  $84.00  surface 
delivered.  Ait  delivery  is  eliminated  and 
a  fee  of  $80.00  f.o.b.  Memphis  is  added. 
Fees  for  the  new  micronaire  reading 
only  calibration  cotton  standards  are  set 
at  $22.00  f.o.b.  Memphis,  Tennessee  and 
$24.00  surface  delivered. 

Foreign  Purchase 

The  fee  for  all  shipments  of  American 
Upland  grade  standards  delivered 
outside  the  United  States  has  been 
$125.00.  This  is  changed  to  $94.00  air 
freight  collect  and  $134.00  air  parcel  post 
delivered.  Foreigh  shipments  of 
American  Upland  staple  standards  had 
cost  $16.00  delivered.  The  increased  fees 
are  $13.00  air  freight  collect  and  $27.00 
air  parcel  post  delivered.  American 
Pima  grade  standards  had  cost  $150.00 
delivered.  They  will  now  be  $120.00  air 
freight  collect  and  $160.00  air  parcel  post 
delivered.  The  fees  for  staple  length 
standards  for  American  Pima  cotton  are 
set  at  $14.00  air  freight  collect  and  $28.00 
air  parcel  post  delivered.  The  cost  had 
been  $17.00  delivered.  The  fee  for  cotton 
linters  grade  standards  is  increased  to 
$134.00  air  parcel  post  dehvered  and  a 
fee  of  $94.00  air  freight  collect  is  added. 
The  fee  for  cotton  linters  staple 
standards  is  increased  to  $29.00  air 
parcel  post  delivered  and  a  fee  of  $15.00 
air  freight  collect  added. 

The  fees  for  USDA  calibration  cotton 
standards  are  increased  from  $30.00  to 
$36.00  for  air  parcel  post  delivered.  A 
fee  of  $22.00  for  air  freight  collect  is 
added  and  surface  delivery  is 
eliminated.  The  fees  for  International 
calibration  cotton  standards  are 
increased  from  $20.00  to  24.00  air  parcel 
post  delivered.  A  fee  of  $14.00  for  air 
freight  collect  is  added  and  surface 
delivery  is  eliminated.  The  fees  for  HVI 
Calibration  cotton  standards  are 
increased  by  changing  from  $80.00 
surface  delivered  to  $80.00  air  freight 
collect.  The  fees  for  air  parcel  post 
delivered  are  increased  from  $110.00  to 
$120.00.  The  fees  for  the  new  micronaire 
only  calibration  cotton  standards  are  set 


at  $22.00  air  freight  collect  and  $36.00  air 
parcel  post  delivered. 

Other  Classification  Services 

Certain  other  cotton  classification 
services  are  conducted  under  the  United 
States  Cotton  Standards  Act.  Fees  for 
these  services  were  reviewed.  In  order 
to  recover  increased  costs,  including 
supervision  and  overhead,  the  fees  for 
classification  of  cotton  or  samples  in 
§  28.116  are  increased  by  5  cents:  for 
grade,  staple  and  micronaire  readings 
from  $1.10  per  sample  to  $1.15;  for  grade 
and  staple  only  from  95  cents  per 
sample  to  $1.00;  for  grade  only  or  staple 
only  from  70  cents  to  75  cents:  and  for 
micronaire  reading  only  from  25  cents 
per  sample  to  30  cents. 

The  fee  in  §  28.117  for  each  new 
memorandum  or  certificate  issued  in 
substitution  for  a  prior  one  is  increased 
from  $2.50  per  sheet  to  $3.00.  The 
additional  hourly  fee  charged  for  Form  C 
determinations  in  §  28.120  and  §  28.149 
is  increased  from  $15.85  per  hour  or  each 
portion  thereof  to  $17.00  per  hour,  or, 
each  portion  thereof,  plus  traveling 
expenses  and  subsistence  or  per  diem. 
The  fee  in  §  28.122  for  a  complete 
practical  classing  examination  for 
cotton  or  cotton  linters  is  increased  from 
$110.00  to  $120.00  and  the  fee  for 
reexamination  for  a  failed  part,  either 
grade  or  staple,  is  increased  from  $60.00 
to  $70.00.  Fees  for  the  classification, 
comparison,  or  review  of  linters  in 
§  28.148  are  increased  from  $1.00  to 
$1.05  per  bale  or  sample  involved.  In 
§  28.184,  the  fee  for  classification  or 
comparison  of  cotton  linters  and  the 
issuance  of  a  memorandum  is  increased 
from  $1.00  to  $1.05  per  sample. 

The  United  States  Cotton  Futures  Act 
(7  U.S.C.  15b)  authorizes  the  Secretary 
to  make  such  regulations  as  are 
necessary  to  carry  out  the  provisions  of 
the  Act.  Pursuant  to  that  authority.  Part 
27  of  the  regulations  (7  CFR  Part  27) 
provides  for  cotton  classification  under 
the  Cotton  Futures  Act  including  fees  to 
recover  the  costs  of  classification  and 
micronsire.  The  fees  charged  for  these 
services  are  increased  to  cover  the  costs 
of  providing  such  services,  including 
overhead  costs. 

The  fees  in  S  27.80  for  initial 
classification  from  $1.00  per  bale  to 
$1.05  per  bale:  for  review  classification 
are  increased  from  $1.20  per  bale  to 
$1.25  per  bale;  for  micronaire 
determinations  from  25  cents  per  bale  to 
30  cents  per  bale;  and  for  combination 
service  from  $2.20  per  bale  to  $2.30  per 
bale.  All  supervision  fees  are  increased 
by  10  cents  per  bale.  Pursuant  to  B  27.85, 
fees  for  withdrawal  of  requests  or 
applications  for  review,  after  such 
,,  services  have  been  started,  are  the  same 


as  the  fees  in  §  27.80  for  services 
completed,  so  such  charges  are 
appropriately  increased.  Fees  for 
certificates  which  appear  in  S  27.81  are 
increased  from  50  cents  to  55  cents. 

Cotton  Grading  Fees 

Pursuant  to  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1621  et  seq.)  the 
Secretary  is  authorized  to  assess  and 
collect  such  fees  as  will  be  reasonable 
and  nearly  as  may  be  practicable  to 
cover  the  costs  of  services  rendered 
under  the  Act.  The  regulations 
promulgated  pursuant  to  the  Act  for  the 
inspection,  sampling,  and  certification  of 
cottonseed  sold  or  offered  for  sale  for 
crushing  purposes  (7  CFR  Part  61) 
includes  such  fees.  Under  this  rule,  the 
fees  charged  for  cottonseed  grading 
purposes  are  increased  to  cover  the 
costs  of  providing  these  services, 
including  increased  overhead  costs. 

The  fee  in  S  61.43  for  a  sampler's 
license  is  increased  from  $17.00  to  $19.00 
for  the  examination  while  the  fee  for 
renewal  of  such  a  license  is  increased 
from  $15.00  to  $17.00.  In  S  61.44,  the  fee 
for  a  chemist's  Hcense  is  increased  from 
$325.00  to  $350.00  for  the  examination 
while  the  fee  for  renewal  of  such  a 
license  is  increased  from  $110.00  to 
$120.00.  In  §  61.45.  those  fees  charged  to 
each  hcensed  cottonseed  chemist  to 
cover  the  cost  of  administering  the 
regulations  in  Part  61  are  increased  from 
$1.25  per  certificate  issued  by  the 
chemist  to  $1.30.  The  fee  in  §  61.46  for 
the  review  of  the  grading  of  any  lot  of 
cottonseed  is  increased  from  $45.00  to 
$51.00  with  the  disbursement  to  each  of 
the  two  licensed  chemists  who 
performed  the  reanalysis  increasing 
from  $15.00  to  $17.00.  All  of  these  higher 
fees  reflect  increases  in  program  costs 
including  clerical  and  administrative 
costs  and  rent,  utilities,  and 
communications. 

Testing  Services 

Cotton  testing  services  are  provided 
by  a  USDA  Laboratory  in  Clemson. 
South  Carolina  under  the  authority  of 
the  Cotton  Statistics  and  Estimates  Act 
of  1927  (7  U.S.C.  471-478).  The  tests  are 
available,  upon  request,  to  private 
sources  on  a  fee  basis.  The  Cotton 
Service  Testing  Amendment  (7  U.S.C. 
473d)  specifies  that  the  fees  for  the 
services  be  reasonable  and.  as  nearly  as 
may  be,  to  cover  the  costs  of  rendering 
the  services. 

AMS  is  adding  a  fiber  length  and 
length  distribution  test  to  the  list  of  fiber 
and  processing  test  items  listed  in 
9  28.056.  The  fee  is  to  be  $20.00.  $25.00. 
or  $30.00.  depending  on  the  type  of  data 
reported.  This  test  is  added  to  {  26.956 
as  item  3.5.  This  new  hsting  is  de8ira))le 


because  there  have  been  sufficient 
requests  for  such  service. 

Also  added  is  a  fiber  length  array  test 
of  cotton  samples  including  purified  or 
absorbent  cotton.  This  is  a  test  which 
was  formerly  available  but  was 
discontinued  due  to  lack  of  demand. 
Over  the  last  two  years,  the  frequency  of 
requests  for  the  test  has  increased 
enough  to  justify  offering  it  again.  The 
fee  is  $110.00.  This  test  is  added  to 
§  28.956  as  item  3.2. 

The  entry  for  item  14.1  in  §  28.956. 
describing  the  50-gram  miniature  carded 
cotton  spinning  test,  is  revised  to  clarify 
the  fact  that  HVI  testing  is  also 
performed  on  the  samples  submitted  for 
testing.  The  existing  fee  covers  the  cost 
of  the  HVI  test  and  reporting  of  the  data. 

The  fee  for  HVI  measurement  of 
cotton  listed  in  §  28.956  as  item  25.0  is 
increased  to  $1.60  per  sample  from  the 
present  fee  of  $1.50  per  sample  to  reflect 
the  increased  costs,  including  overhead 
costs,  of  providing  this  service. 

List  of  Subjects 

7  CFR  Part  27 

Cotton,  Classification,  Samples. 
Micronaire,  Spot  markets. 

7  CFR  Part  28 

Cotton.  Samples,  Standards,  Cotton 
linters,  Grades,  Staples,  Market  news. 
Testing. 

7  CFR  Part  61 

Cottonseeds,  Chemists.  Samplers, 
Grades. 

Accordingly,  7  CFR  Parts  27.  28,  and 
61  are  amended  as  follows: 

PART  27— {AMENDED] 

1.  The  authority  citation  for  Part  27 
continues  to  read  as  follows: 

Authority:  90  Stat.  1841-1846;  7  U.S.C.  15b. 

2.  Sections  27.80  and  27.81  are  revised 
to  read  as  follows: 

§  27.80    Fees;  cissstftcation,  microfiatre, 
and  supervision. 

For  services  rendered  by  the  Cotton 
Division  pursuant  to  this  subpart, 
whether  the  cotton  involved  is 
tenderable  or  not,  person  requesting  the 
services  shall  pay  fees  as  follows: 

(a)  Initial  classification  and 
certification — $1.05  per  bale. 

(b)  Review  classification  and 
certification — $1.25  per  bale. 

(c)  Micronaire  determination  and 
certification — 30  cents  per  bale. 

(d)  Combination  service — $2.30  per 
bale.  (Initial  classification,  review 
classification,  and  Micronaire 
determination  covered  by  the  same 


JM  I 
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request  and  only  the  review 
classirication  and  Micronaire 
detennination  results  certified  on  cotton 
class  certificates.) 

|e)  Supervision,  by  a  supervisor  of 
cotton  inspection,  of  the  inspection, 
weighing,  or  sampling  of  cotton  when 
any  two  or  more  of  these  operations  are 
performed  together^-$1.30  per  bale. 

(f)  Supervision,  by  a  supervisor  of 
cotton  inspection,  of  the  inspection, 
weighing,  or  sampling  of  cotton  when 
any  one  of  these  operations  is  performed 
individually— Sl.ao  per  bale 

(g)  Supervision,  by  a  supervisor  of 
cotton  inspection,  of  transfers  of  cotton 
to  a  different  delivery  point,  including 
issuance  of  new  cotton  class  certificates 
in  substitution  for  prior  certificates — 
$2.40  per  bale. 

|h)  Supervision,  by  a  supervisor  of 
cotton  inspection,  of  transfers  of  cotton 
to  a  different  warehouse  at  the  same 
delivery  point,  including  issuance  of 
new  cotton  class  certificates  in 
substitution  for  prior  certificates — $1.65 
per  bale. 

§  27.81    Fees;  certHlcates. 

For  each  new  certificate  issued  in 
substitution  for  a  prior  certificate  at  the 
request  of  the  holder  thereof,  for  the 
purposes  of  business  covenience.  or 
when  made  necessary  by  the  transfer  of 
cotton  under  the  supervision  of  any 
exchange  inspection  agency  as  provided 
in  §  27.73,  the  person  making  the  request 
shall  pay  a  fee  of  55  cents  for  each 
certificate  issued. 

PART  28— {AMENDED! 

3.  The  authority  citation  for  Subpart  A 
of  Part  28  continues  to  read  as  follows: 

Authority:  Sec.  5.  50  Stat.  62.  as  amended  (7 
U.S.C.  55);  Sec.  10.  42  Stat.  1519  (7  U.S.C.  61). 

4.  Section  28.116  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§28.116    Amounts  of  fees  for 
classification;  exemption. 

(a)  For  the  classification  of  any  cotton 
or  samples,  the  person  requesting  the 
services  shall  pay  a  fee,  as  follows, 
subject  to  the  additional  fee  provided  by 
paragraph  (c)  of  this  section. 

(1)  Grade,  staple,  and  micronaire 
reading — $1.15  per  sample. 

(2)  Grade,  staple  only— $1.00  per 
sample. 

(3)  Grade  only  or  staple  only— 75 
cents  per  sample. 

(4)  Micronaire  reading  only— 30  cents 

per  sample. 

.        •        *        *        * 

5.  Sections  28.117.  28.120.  and  28.122 
are  revised  to  read  as  follows: 


Fm  for  naw  RMmoranduRi  or 


§2«.117 
cftlflcaf. 

For  each  new  memorandum  or 
certificate  issued  in  substitution  for  a 
prior  meraorandom  or  certificate  at  the 
request  of  the  holder,  thereof,  on 
account  of  the  breaking  or  splitting  of 
the  lot  of  cotton  covered  thereby  or 
otherwise  for  his  business  convenience, 
the  person  requesting  such  substitution 
shall  pay  a  fee  of  $3JM  per  sheet 

§28.120    E«p«ns«« lo be bocm t»y party 
raquasUng  U—sWcaMow. 

For  any  samples  submitted  for  Form  A 
or  Form  D  determinations,  the  expenses 
of  inspection  and  sampling,  the 
preparation  of  the  samples  and  delivery 
of  such  samples  to  the  classification 
room  or  other  place  specifically 
designated  for  the  purpose  by  the 
Director  shall  be  borne  by  the  party 
requesting  the  classification.  For 
samples  submitted  for  Form  C 
determinations,  the  party  requesting  the 
classification  shall  pay  the  fees 
prescribed  in  this  subpart  and,  in 
addition,  a  fee  of  $17.00  per  hour,  or 
each  portion  thereof,  plus  the  necessary 


traveling  exj»enses  and  subsistence,  or 
per  diem  in  lieu  of  subsistence,  incurred 
on  account  of  such  request,  in 
accordance  with  the  fiscal  regulations  of 
the  Department  applicable  to  the 
Division  employee  supervising  the 
sampling. 

§28.122    Fmfer 


The  fee  for  the  complete  practical 
classing  examination  for  cotton  or 
cotton  linters  shall  be  $120.00.  Any 
applicant  who  passes  both  parts  of  the 
examination  may  be  issued  a  certificate 
indicating  this  accomplishment  Any 
person  who  passes  one  part  of  the 
examination,  either  grade  or  staple,  and 
fails  to  pass  the  other  part,  may  be 
reexamined  for  that  part  that  was  failed. 
The  fee  for  this  practical  reexamination 
is  $70.00. 

6.  Section  28.123  is  revised  to  read  as 
follows: 

S2tw123    Coats  of  practical  forms  Of  cotton 
standards. 

The  costs  of  practical  forms  of  the 
cotton  standards  of  the  United  States 
shall  be  as  follows: 


EffecSv*  OatK  Mtf  1.  1986 


DqIIw»  Md>  bw  orrol 


Oomnttc  iMpmanIi 


Grsda! 
AmaHcan  Upimd.. 


tUmtiim^  tor  LangX  d  Sttptv 
Amencan  UpUnd  (praparad  n  one  pound  rofc  for  ••<*  Iwgth).. 
Amencar  Pma  (prepared  m  or>e  poorxl  rolla  tor  each  length) 


Fob 

Binph 

TN 


S0A.OO 
120.00 

13.00 
14.00 


Sr«pments  dedvered 

outside  the  continemal 

Unitad  StalM 


Suriac* 


saa.00 

124.00 


1S0O 
16.00 


Air  Irai^it 


•04.00 
120.00 


13.00 
14.00 


Mrparoal 
dXwed 


S134.00 
160  00 

27  00 
26.00 


7.  Sections  28.148  and  28.149  are 
revised  to  read  as  follows: 

§  28. 1 48    Fees  and  costs;  classification; 
reviews;  otiier. 

The  fee  for  the  classification, 
comparison,  or  review  of  linters  with 
respect  to  grade,  staple,  and  character 
or  any  of  these  qualities  shall  be  at  the 
rate  of  $1.05  for  each  bale  or  sample 
involved.  The  provisions  of  5§  28.115 
through  28.126  relating  to  other  fees  and 
costs  shall,  so  far  as  applicable  apply  to 
services  performed  with  respect  to 
linters. 

§28.149    Fees  and  costs;  Form  C 
determination. 

For  samples  submitted  for  Form  C 
determinations,  the  party  requesting  the 
classification  shall  pay  the  fees 
prescribed  in  this  subpart  and,  in 
addition,  a  fee  of  $17.00  per  hour,  or 
each  portion  thereof,  plus  the  necessary 


traveling  expenses  and  subsistence,  or 
per  diem  in  lieu  of  subsistence,  incurred 
on  account  of  each  request,  in 
accordance  with  the  fiscal  regulations  of 
the  Department  applicable  to  the 
Division  employee  supervising  the 
sampling. 

8.  Section  28.151  is  revised  to  read  as 
follows: 

§  28. 1 5 1    Cost  of  practical  forms  for  Hnters, 
period  effscttvs. 

Practicial  forms  of  the  offical  cotton 
linters  standards  of  the  United  States 
will  be  furnished  to  any  person  subject 
to  the  applicable  terms  and  conditions 
specified  in  S  28.105;  Provided,  That  no 
practical  form  of  any  of  the  official 
cotton  linters  standards  of  the  United 
States  for  grade  shall  be  considered  as 
representing  any  such  standards  after 
the  date  of  its  cancellation  in 
accordance  with  this  subpart,  or,  in  any 
event,  after  the  expiration  of  12  months 


following  the  date  of  its  certification. 
The  cost  of  the  practical  forms  of  cotton 


linters  standards  of  the  United  States 
shall  be  as  follows: 


OoKars  each  box  or  rol 

EMective  Date  Juty  1.  1966 

uomoivc  mipfnenii 

Shipments  delivered 

Fob. 

Memphis, 

TN. 

Surlace 
delivery 

United  Suies 

AirlrMgM 
coMecl 

AirpartMl 
deli««red 

(« 

Lin 

( 

•ers  grade  standards 

5  sample  box  lor  each  grade) _ 

ws  staple  standards 

yepared  m  one  pound  roWs  for  each  length) 

S84.00 
15.00 

S8S.00 
17.00 

-   S04.00 
15.00 

S134  00 
2900 

9.  The  authority  citation  for  Subpart  B 
of  Part  28  continues  to  read  as  follows: 

Authority:  Sec.  205,  60  Stat.  1090,  as 
amended:  7  U.S.C.  1624. 

10.  Section  28.184  is  revised  to  read  as 
follows: 

§  28.184    Cotton  linters;  general. 

Requests  for  the  classification  or 
comparison  of  cotton  linters  pursuant  to 
this  subpart  and  the  samples  involved 
shall  be  submitted  to  the  Cotton 
Division.  All  samples  classed  shall  be 
on  the  basis  of  the  official  cotton  linters 
standards  of  the  United  States.  The  fee 
for  classification  or  comparison  and  the 
issuance  of  a  memorandum  showing  the 
results  of  such  classification  or 
comparison  shall  be  $1.05  per  sample. 

11.  The  authority  citation  for  Subpart 
D  of  Part  28  is  revised  to  read  as  follows 
and  the  authority  citations  following  the 
sections  in  Subpart  D  are  removed: 

Authority:  Sec.  3a.  SO  Stat.  62.  as  amended 
(7  U.S.C.  473a);  sec.  3c,  50  Stat.  62  (7  U.S.C. 
473c) 

12.  Paragraphs  (b)  and  (c)  of  section 
28.909  are  revised  to  read  as  follows: 

§28.909    Costs. 

*  *         *         «         * 

(b)  The  cost  of  manual  cotton 
classification  service  to  producers  is 
$1.08  per  sample. 

(c)  The  cost  of  High  Volume 
Instrument  classification  to  producers  is 
the  cost  for  manual  cotton  classification 
service  plus  an  additional  50  cents  per 
sample. 

*  •        •        *        * 

13.  Paragraph  (b)  of  §  28.910  is  revised 
to  read  as  follows:     , 

§28.910    Classification  of  samplas  srtd 
Issuance  of  classification  data. 

*  4  •  *  * 

(b)  Upon  request  of  an  owner  of 
cotton  for  which  classification 
memoranda  have  been  issued  under  this 
subpart,  a  new  memorandum  shall  be 
issued  for  the  business  convenience  of 
such  owner  without  the  reclassification 


of  the  cotton.  Such  rewritten 
memorandum  shall  bear  the  date  of  its 
issuance  and  the  date  or  inclusive  dates 
of  the  original  classification.  The  fee  for 
a  new  memorandum  shall  be  $3.00  per 
sheet. 

14.  Section  §  28.911  is  revised  to  read 
as  follows: 

28.911    ftevisw  classification. 

A  producer  may  request  one  manual 
review  classification  for  each  bale  of 
eligible  cotton.  The  fee  for  manual 
review  classification  is  $1.15  per  sample. 
The  fee  for  High  Volume  Instrument 
(HVI)  review  classification  is  $1.65  per 
sample.  Samples  for  review 
classification  must  be  drawn  by  gins  or 
warehouses  licensed  pursuant  to 
§  28.20-28.22,  or  by  employees  of  the 
United  States  Department  of 
Agriculture.  Each  sample  for  review 
classification  shall  be  taken,  handled, 
and  submitted  according  to  §  28.908  and 
to  supplemental  instructions  issued  by 
the  Director  or  an  authorized 
representative  of  the  Director.  Costs 
incident  to  sampling,  tagging, 
identification,  containers,  and  shipment 
for  samples  for  review  classification 
shall  be  assumed  by  the  producer.  After 
classification  the  samples  shnll  become 
the  property  of  the  Government  unless 
the  producer  requests  the  return  of  the 
samples.  The  proceeds  from  the  sale  of 
samples  that  become  Government 
property  shall  be  used  to  defray  the 
costs  of  providing  the  services  under 
this  subpart.  Producers  who  request 
return  of  their  samples  after  classing 
will  pay  a  fee  of  25  cents  per  sample  in 
addition  to  the  fee  established  above  in 
this  section. 

15.  The  authority  citation  for  Subpart 
E  of  Part  28  continues  to  read  as  follows: 

Authority:  Sec.  3c,  50  Stat.  62  (7  U.S.C. 
473c):  Sec.  3d.  55  Stat.  131  (7  U.S.C.  473d). 

16.  Section  28.956  is  amended  by 
revising  the  entries  for  the  items 
numbered  1.0,  2.0, 14.1.  25.0,  and  26.0 
and  by  adding  entries  to  be  numbered 


2.1,  3.2  and  3.5  to  read  as  follows  (The 
introductory  text  is  republished): 

§  28.956    PrescrllMd  Fees. 

Fees  for  fiber  and  processing  tests 
shall  be  assessed  as  listed  below: 


Hem  No.  and  kind  o(  tMt 


Fee 
par 


1.0  Fumshing  USDA  calibration  cotton 
short  medium,  long  and  extra  long 
lengths  including  standard  values  lor  ler<gth  by 
both  array  and  Fibrograph  metrtods.  strength  ai 
VkHnch  gage  and  matunty  and  fineness  by  the 
CaustKave  mettwds 

a.  lob  Memphis.  Tennessee,  1-t)  sample S22.00 

b.  surface  delivery  mttim  continental  UrMad 
Sutes.  I*  sample 24.00 

c.  By  air  freight  coHect  outaida  oominanial  tMM 
States.  1-lb  sample 22.00 

d.  By  air  parcel  post  datvery  outaida  conHiiami 

United  sutes.  i-ib  sample 36.00 

20  Fumohing  international  caltKation  cotton 
startdards  with  standard  values  for  mcronare 
reading  and  liber  strength  at  zero  and  S^inoh 
gage  and  Ftirograph  lengitv 

a  fob  Memphis.  Tennessee.  Vi*  sample 14 00 

b.  By  surface  delivery  withm  continental  United 

States,  mb  sample 15.00 

c  By  av  freight  collecl  outaida  eoiHineiH^  IMMd 

States.  v»-lb  sample 14  00 

d.  By  a*  parcel  post  delivaty  outside  contwenlal 

United  States.  W-lb  sampla 24  00 

2  1     Furnishing     international     caRirstic 
standards  with  standard  values  lor 
reading  only 

a.  fob  Memphu.  Temesaee.  i-lb  sample 22.00 

b.  Surface  delivery  withm  contmental  United 
States.  I*  sample 24.00 

c  By  air  freight  collect  outside  cortfinental  United 
States,  1-*  sample 22Xn 

d  By  air  parcel  post  delivery  outside  LUiilliiaiWai 
United  States  '-i-lb  sample _ 36.00 

3.2  Ffeer  length  array  o<  cotton  samples,  ndudmg 
purified  or  absortMnt  cotton  Reporting  the  aver- 
age percentage  of  ftiers  by  weight  m  each  M- 
inch  group,  average  length  and  average  length 
vanatxiity  as  based  on  3  specimens  from  a 
blended  sample,  pei  temple        110.00 

3  5  Fiber  Length  arx)  Length  Oistntxrtion  of  cotton 
samples  t>y  ttw  Almeter  metfwd  Reporting  the 
upper  25  percent  length,  mean  length  coefloent 
of  venation,  and  snort  fiber  percentages  t>y 
weight,  numtjer  or  tuft  m  each  '.^nnch  group,  as 
Iwsed  on  2  specimens  from  a  t)lended  sample 

a  Repon  percentages  ol  M>er  by  weight  only 20.00 

b.  Report  percentagee  o*  liber  by  waigM  and 
punier  or  tult 25.00 

c  Report  percentages  o(  flbar  tiy  waigM.  number 

and  tuft 3000 

.  .  •  •  . 

14.1  Mnature  cvded  cotton  spinning  test  Re- 
porting data  on  tenacity  (centnewtons  per  lex)  ol 
22's  ywn  and  HVI  data  (see  item  25  0)  Based 
on  the  processing  o<  SO  grams  of  cotton  n 
accontance  with  special  procedures,  per  sample         2500 

25.0  High  Volume  Instrument  (HVI)  meesuremeni 
Reporting  mcrortaire.  length,  length  unitormity, 
Vk-inch  gauge  strength,  color  and  trash  oontant 
Based  on  a  6  oz  (170  gl  sample,  per  sample 1  60 

26.0  CalOration  cotton  toe  use  with  High  Volume 
Instrumems  per  5  pourx)  paniage. 

a.  lob  Memphis  Tennessee 6000 

b  By  surface  delivery  withn  conHnanM  UnMad 
Slates 64.00 

c.  By  air  IraiQfti  coBad  otitiitia  oonVnarMri  UnHad 

States   60.00 

d.  By  air  parcel  poM  daHvaiy  ouWda  conHnanlil 

United  States _ 120.00 


PART  61— [AMENDED] 
16.  The  authority  citation  for  Subpart 
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A  of  Part  61  is  revised  to  read  as  follows 
and  the  authority  citations  following  the 
sections  are  removed: 

Authority:  Sec.  205.  60  Stat.  1090.  as 
amended.  (7  U5.C.  1824) 

17.  Sections  81.43.  61.44.  61.45  and 
61.46  are  revised  to  read  as  follows: 
§  61.43    F««  for  sampter's  licww*. 

In  the  examination  of  an  applicant  for 
a  license  to  sample  and  certificate 
official  samples  of  cottonseed  the  fee 
shall  be  $19.00.  but  no  additional 
charges  shall  be  made  for  the  issuance 
of  a  license.  For  each  renewal  of  a 
sampler's  license,  the  fee  shall  be  $17.00. 

§61.44    F««  for  eh«n»8t'»  ic^na*. 

For  the  examination  of  an  applicant 
for  a  license  as  a  chemist  to  analyze  and 
certificate  the  grade  of  cottonseed  the 
fee  shall  be  $350.00.  but  no  additional 
charge  shall  be  made  for  the  issuance  of 
a  hcense.  For  each  renewal  of  a 
chemist's  license  the  fee  shall  be 
$120.00. 

§61.45    Fm  for  cwtmcate  to  b«  paid  by 
Mc«nsM  to  Scrvtc*. 

To  cover  the  cost  of  administering  the 
regulations  in  this  part  each  licensed 
cottonseed  chemist  shall  pay  to  the 
Service  $130  for  each  certificate  of  the 
grade  of  cottonseed  issued  by  the 
licensee.  Upon  receipt  of  a  statement 
from  the  Service  each  month  showing 
the  number  of  certificates  issued  by  the 
licensee,  such  Hcensee  will  forward  the 
appropriate  remittance  in  the  form  of  a 
check,  draft,  or  money  order  payable  to 
the  "Agricultural  Marketing.  Service. 
USDA." 

§  61 .46    Fe««  for  th«  r«v»«w  of  grading  of 
cotton«««d. 

For  the  review  of  the  grading  of  any 
lot  of  cottonseed,  the  fee.  shall  be  $51. 
Remittance  to  cover  such  fee.  in  the 
form  of  a  check,  draft,  or  money  order 
payable  to  the  "Agricultural  Marketing 
Service.  USDA"  shall  accompany  each 
application  for  review..  Of  each  such  fee 
collected.  $17.00  shall  be  disbursed  to 
each  of  the  two  licensed  chemists 
designated  to  make  reanalysis  of  such 
seed. 

Dated:  June  10. 1986. 
WUliam  T.  Manley. 

Deputy  Administrator.  Marketing  Programs. 
[Fr  Doc.  86-13806  Filed  6-17-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

lAlrapaca  Dockat  No.  86-AQL-181 

Alteration  of  Varloua  Control  Zones 
and  Transition  Areas  Within  the  Great 
Lakes  Region 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule. 


summary:  The  nature  of  this  action  is  to 
alter  the  published  descriptions  for 
certain  control  zones  and  transition 
areas  within  the  Great  Lakes  Region. 
EFFECTIVE  DATE:  0901  UTC  August  28. 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 
Edward  R.  Heaps.  Air  Traffic  Division, 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (312)  694-7360. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  published  descriptions  for  Jackson. 
MI;  Millersburg.  OH  and  Zanesville.  OH. 
by  changing  the  acronym  VOR  to  VOR/ 
DME;  and.  for  Aberdeen.  SD  by 
changing  the  acronym  VORTAC  to 
VOR/DME.  The  VORTAC  conversion 
consists  of  removing  the  TACAN 
azimuth  feature  utilized  by  military 
aircraft.  This  change  has  been 
coordinated  with  and  approved  by  the 
Department  of  Defense. 

There  will  be  no  changes  to  any 
existing  designated  airspace  area  of 
designated  altitudes  for  any  of  the 
associated  control  zones  and/or 
transition  areas. 

I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary 
because  these  actions  are  minor 
amendments  in  which  the  public  would 
not  be  particularly  interested.  Sections 
71.171  and  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6B  dated 

January  2. 1986.  ^  u  .  .u 

The  FAA  has  determined  that  this 
regula^'O"  °"*y  '"volves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Part  71 
Aviation  safety.  Control  zones. 

Transition  areas. 

Adoption  of  The  Amendment 

Accordingly,  pursuant  to  the  authority 

delegated  to  me.  Part  71  of  the  Federal 

Aviation  Regulations  (14  CFR  Part  71)  is 

amended  as  follows: 


PART  71-{ AMENDED] 


1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

In  all  instances  where  the  acronym 
VOR  or  VORTAC  appears;  remove  and 
replace  with  VOR/DME  for  the  control 
zones  and  transition  areas  listed  below: 

§71.171    [Amanded] 

2.  Section  71.171  isamended  as 
follows: 

Aberdeen.  SD—lAmended] 

Jackson.  MI— [Amended] 

Zanesville.  OH— [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

§71.181    lAmandad] 

Aberdeen,  SD— [Amended] 

Jackson.  MI— [Amended] 

Millersburg,  OH— [Amended] 

Zanesville,  OH-^AmendedJ 

Issued  in  Des  Plaines,  Illinois,  on  June  6, 
1986. 

Teddy  W.  Butcham. 
Manager.  Air  Traffic  Division. 
(FR  Doc.  86-13685  Filed  6-17-86;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

(Dockat  Nos.  RM66-6-001,  mi86-«-002, 

and  RM86-6-003) 

Electric  Utilities,  Construction  Work  in 
Progress;  Order  Denying  Requests  for 
Rehearing 

l8&  jed  )une  12. 1986. 
AOENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 
ACTION:  Interim  rule;  Order  denying 
requests  for  rehearing. 

SUMMARY:  Op  February  27. 1986.  the 
Federal  Energy  Regulatory  Commission 
(Commission)  issued  a  rule  to  specify 
interim  procedures  and  filing 
requirements  to  be  followed  in  cases 
where  electric  utilities  request  inclusion 
of  construction  work  in  progress  in  rate 
base,  pending  further  Commission 
action  on  the  remand  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  in  Mid-Tex  Electric 
Cooperative.  Inc.  v.  FERC,  773  F.2d  327 
(D.C  Cir.  1985).  Three  requests  for 
rehearing  were  filed.  In  this  order,  the 
Commission  denies  these  requests  for 
rehearing. 

EFFECTWE  DATE:  June  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  L.  Larcamp,  Federal  Energy 
Regulatory  Commission,  Room  8006-A, 
825  North  Capitol  Street  NE.. 
Washington,  DC.  20426.  (202)  357-8520. 
SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Anthony  G.  Sousa. 
Acting  Chairman:  Charles  C.  Staloa  Charles 
A.  Trabandt.  aod  CM.  Naeve. 

I,  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  denying 
the  requests  for  rehearing  filed  in  these 
dockets.  After  carefully  reviewing  the 
requests  for  rehearing  of  Order  No.  448. 
"Interim  Rule  and  Request  for 
Comment."  51  FR  7774  (1986).  the 
Commission  remains  convinced  that 
Order  No.  448  represents  a  necessary 
and  proper  response  to  the  remand  by 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in  Mid- 
Tex  Electric  Cooperative.  Inc.  v.  FERC. 
773  F.2d  327  (1985)  [Mid-Tex]. 

IL  Background 

A.  Order  No.  448 

In  Order  No.  448.  the  Commission 
adopted  interim  procedures,  pending 
final  action  to  resolve  the  Mid-Tex 
court's  specific  concerns  about  the 


potential  price  squeeze  and  double 
whammy  implications  of  the 
Commission's  approach  to  construction 
work  in  progress  (CWIP)  in  rate  base. 
That  court  decision  addressed  an  earlier 
CWIP  rule  promulgated  in  Order  No, 
298,  under  which  public  utilities  were 
permitted  to  file  and  attempt  to  support 
rates  that  included  certain  costs 
associated  with  CWIP  in  rate  base.'  The 
interim  procedures  followed  Order  No. 
298  insofar  as  public  utilities  are 
permitted  to  seek  to  include  in  rate  base, 
in  addition  to  pollution  control  and  fuel 
conversion  CWIP,  up  to  50%  of  all 
remaining  CWIP.  However,  the  interim 
procedures,  in  contrast  to  the  Order  No. 
298  rule,  incorporate  a  new  section  *  that 
sets  forth  interim  procedures  to  guard 
against  potential  harm  from  CWIP- 
related  price  squeeze  and/or  double 
whammy  during  the  pendency  of  the 
Commission's  full  review  of  the 
concerns  expressed  by  the  Mid-Tex 
court. 

In  Order  No.  448,  the  Commission  also 
sought  comments,  not  only  with  respect 
to  the  interim  procedures  established  in 
Order  No.  448,  but  also  with  respect  to 
specific  questions  arising  directly  or 
indirectly  from  the  Mid-Tex  remand. 
These  questions  represent  the 
Commission's  attempt  to  focus  directly 
on  the  anticompetitive  price  squeeze 
and  double  whammy  inplications  which 
the  court  found  that  the  Commission  had 
not  adequately  considered  in  its  earlier 
rulemaking.^ 

B.  Requests  for  Rehearing 

On  March  28. 1986.  Public  Systems 
filed,  on  behalf  of  itself  and  several 
other  publicly-owned  electric  systems,  a 
request  for  rehearing  of  Order  No.  448.* 
On  March  31, 1986,  additional  requests 
for  rehearing  of  Order  No.  448  were  filed 
by  (1)  North  Carolina  Electric 
Membership  Corporation,  Northeast 
Texas  Electric  Cooperative,  Inc.,  and 
Sam  Raybum  G&T,  Inc.  (Cooperative 
Customers),  and  (2)  the  National  Rural 


<  Oitler  ^ia  298,  48  FR  24323.  FERC  Statutes  and 
Regulations  (Regulations  Preambles  1982-1985) 
130.455  (1983).  and  Order  Na  29S-A,  48  FR  46012. 
FERC  Stiitutes  and  Regulations  (Regulations 
Preambles  1982-19851^30^00(1983) 

'  51  FR  7^3,  I  FHIC  Statutas  and  Regulations 
1 13.976  dl  11.349-50  (to  be  codiOed  at  18  CFR 
35.28(g)). 

>On  May  12. 1986.  the  DisUici  of  Columbia 
Circuit  Court  of  Appeals  denied  a  motion  by  certain 
parties  to  enforce  the  Mid-Tex  mandate. 

*  Public  Systems  also  included  the  docket 
designation  RM81-38  in  ttieir  request  for  rehearing. 
In  order  to  avoid  unnecessary  administrative 
confusion,  the  Commission  will  respotxl  in  Docket 
No.  RMaS-8  to  all  issues  raised.  Parties  should, 
heoceforlh.  raise  issues  relating  to  construction 
work  in  progress  ettlier  in  individual  rale 
proceedings,  or  in  Ootkex  Ha.  RMa8-8.  as 
appropriate. 


Electric  Cooperative  Association,  et  al. 
[Mid-Tex  Petitioners).*  The  Commission 
previously  granted  rehearing  for  the 
limited  purpose  of  further 
consideration.* 

The  objections  raised  in  the 
rehearings  can  be  grouped  into  three 
general  categories.  First,  the  rehearings 
assert  that  Order  No.  448  represents  a 
violation  of  the  Mid-Tex  courts 
mandate.^  Second,  the  rehearings  assert 
that  the  Order  No.  448  interim 
procedures  are  inadequate  or  should  be 
modified  in  some  respect.  Finally,  the 
rehearings  assert  that  the  Commission 
violated  the  prior  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  (APA). 

1.  Asserted  Violations  of  the  Mid-Tex 
Mandate 

Public  Systems  assert  that  the  interim 
rule  fails  to  respond  to  their  concerns 
which  allegedly  led  to  the  Mid-Tex 
remand.  They  also  assert  that  Order  No. 
448  makes  no  change  to  the 
Commission's  price  squeeze  procedures, 
and  that  the  order  does  not  resolve  any 
of  the  underlying  questions  raised  by  the 
court  in  Mid-Tex.*  The  Cooperative 
Customers  also  object  to  the 
Commission's  failure  to  resolve  certain 
questions  raised  in  Mid-Tex,  and  to 
certain  tentative  conclusions  which  the 
Commission  announced  in  Order  No. 
448."  Mid-Tex  Petitioners  also  assert 


*  Mid-Tex  Petitioners  include  the  National  Rural 
Electric  Cooperative  Assodatioa  American  Public 
Power  Association.  Golden  Spread  Electric 
Cooperative.  Inc.,  Kimwood  Electnc  Cooperative. 
Inc..  The  Full  Requirements  Cooperative  Customers 
of  Southwestern  Public  Service  Company.  Mid-Tex 
Electric  Cooperative.  Inc.  and  Magic  Valley  Electric 
Cooperative.  Inc. 

'See  "Order  Granting  Rehearmg  for  Purpose  of 
Further  Consideration."  51  FR  16012  (April  30. 
1986). 

'  This  category  of  objections  includes  challenges 
that  the  Commission,  m  Order  No.  448.  failed  to 
address  the  salient  questions  raised  by  the  Mid-Tex 
court.  For  example.  Public  Systems  ot>i|ect  that  the 
Commission  failed  to  deal  with  the  "obligation  to 
serve"  issue.  See  Public  Systems  reheahng  at  11.  As 
discussed  in  footnote  9.  infra,  the  Commiaaion  has 
solicited  comment  on  all  of  theae  quettiona, 
including  the  "obligation  to  serve"  issue. 

'Public  Systems;. rehearing  al  1-4. 11  Public 
Systems  also  seek  to  draw  certain  inferences  from 
factual  information  the  Conunisaioa  recited 
concerning  the  number  of  CWIP  cases  filed  and/or 
aettled.  Id.  at  4.  5.  The  bare  fads  racttad  do  ool  by 
themselves  lead  necessani)  to  any  particular 
conclusion  regarding  the  relatMMistup  lietween 
CWIP  and  pnce  squeeze  situationa.  indeed,  ilie 
relationships  that  may  underlie  dieae  facts  is  a 
principal  focus  of  the  Coiainiasiaa'a  evaluation  in 
Docket  No  RMa6-6. 

*See  Cooperative  Customers'  reheanng  al  2-3.  In 
Order  No  448.  the  Commissioa  dad  not  seek  to 
respond  definitively  to  the  specific  questtoni  raiaed 
by  the  Mid-Tex  court  Rather.  Ike  Cuaanusslun 
sought  conunents  from  interested  parties  prior  to 
responding  to  the  difficult  questioos  raiaud  With 

CootiwMd 


JM  I 


22066 


Faderal  Register  /  Vol.  51.  No.  117  /  Wednesday.  |une  18.  1986  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51.  No.  117  /  Wedneaday.  |uac  18.  1966  /  Rules  and  Regulations 


22067 


that  Order  No.  448  violates  the  court's 
mandate,  and  that  the  interim 
procedures  fail  to  address  the  problem 
of  "regulatory"  price  squeeze.'" 

All  of  the  rehearings  object  that  the 
Commission  did  not  revert  to  its  pre- 
existing (Order  No.  555)  CWIP  policy 
during  the  Commission's  further 
consideration  of  the  Mid-Tex  remand." 
Public  Systems  and  the  Mid-Tex 
Petitioners  also  urge  the  Commission  to 
order  refunds  of  all  CWlP-related 
revenues  in  pending  cases.** 

2.  Asserted  Inadequacies  in  the  Interim 
Procedures 

Public  Systems  assert  that  the  interim 
procedures  are  inadequate.  They 
suggest,  for  example,  that  any  utility 
seeking  to  collect  CWIP  should,  by 
affidavit  of  its  chief  executive  officer, 
represent  that  a  prohibited  price 
squeeze  will  not  result  from  its  CWIP 
request:  they  also  assert  that  the  utility 


respect  to  the  preliminary  conclusions  expressed  by 
the  Commission  in  Order  No.  -MS.  the  Commission 
indicated  that  these  conclusions  were  tentative  and 
would  be  evaluated  in  light  of  comments  received. 
See   51    FR    7775.    7777.    Dl    FERC   Statutes   and 
Regulations  (Regulations  Preambles)  1 30.689  at 
30.140.  30.142-43. 

••Buf  see   51   FR   7778.   HI   FERC  Statutes  and 
Regulations  (Regulations  Preambles)  \  30.689  at 
30.143.  where  the  Commission  stated  that  on  an 
interim  basis  it  would  attempt  to  identify 
"regulatory"  price  squeezes  in  individual  cases,  and 
to  provide  effective  relief  where  shown  to  be 
warranted. 

"  Order  Na  555,  41  FR  51392.  56  FPC  2939  (197B), 
promulgated  a  former  Commission  CWIP  policy, 
which  was  subsequently  superseded  by  Order  No. 
298.  Under  Order  No.  555.  utilities  were  permitted  to 
seek  rates  which  included  pKjIlution  control  and  fuel 
conversion  CWIP.  Other  CWIP  was  permitted  only 
where  the  utility  requesting  CWIP  first  could  make 
an  affirmative  showing  thai  CWIP-relief  would  be 
necessary  to  alleviate  a  situation  of  severe  financial 
distress.  See  Order  Na  448,  51  FR  7775-76,  III  FERC 
Statutes  and  Regulations  (Regulations  Preambles) 
%  3a689  at  30.140-41,  for  a  discussion  of  the  Order 
No.  555  CU;P  policy. 

"The  Commission  does  not  interpret  Mid-Tex  as 
requiring  refunds  of  all  CWIP-relaled  revenues 
collected  pursuant  to  the  Commission's  Order  No. 
298  rule.  That  rule  was  not  stayed  pending  judicial 
review,  and  was  reasonably  relied  upon  by  utilities 
which  sought  CWIP  based  on  the  rule.  Furthermore, 
the  Commission  does  not  believe  that  refunds 
would  necessarily  be  appropoale  in  all  instances,  in 
any  event.  As  noted  in  Order  No.  448,  the  price 
squeeze  or  double  whammy  issues  are  not  even 
present  in  some  of  the  cases  involving  CWIP  Tilings 
Indeed,  some  of  the  utilities  that  the  CommisBion 
regulates  are  subject  only  to  Its  jurisdiction.  In 
addition,  there  may  well  be  mitigating  or  offsetting 
factors  that  would  weigh  against  refunds  either 
genencally  or  in  individual  cases.  The  Commission 
will  not  issue  any  across-the-board  refund  directive 
without  a  thorough  evaluation  of  the  various 
consequences.  In  Order  No.  448.  the  Commission 
noted  that  motions  seeking  refunds  of  CWIP-related 
revenues  had  been  filed  in  certain  pending  cases. 
The  Commission  Is  persuaded  that  the  opportunity 
of  a  customer  to  so  advocate  refunds  in  an 
individual  proceeding  provides  ample  protection, 
while  affording  the  utility  an  opportunity  to  respond 
and  the  Commission  an  opportunity  to  evaluate  all 
the  pertinent  circumstances. 


should  be  required  to  state  the  terms 
under  which  it  has  offered  its  wholesale 
customers  a  right  to  participate  in  joint 
ownership  of  the  facility  for  which 
CWIP  has  been  requested.*'  The 
Cooperative  Customers  assert  that  it  is 
unreasonable  to  allow  CWIP-based 
rates  without  regard  to  the  financial 
health  of  the  particular  utility.**  Mid- 
Tex  Petitioners  suggest  that  the  interim 
procedures  be  modified  to  require  any 
utility  seeking  CWIP  to  submit  data 
demonstrating  whether  a  price  squeeze 
exists  for  its  customers.** 

3.  Asserted  Violations  of  the  APA 

All  of  the  rehearings  assert  that  the 
Commission  violated  section  4  of  the 
APA,  5  U.S.C.  §  553  (1982),  in  failing  to 
provide  prior  notice  and  comment 
before  promulgating  the  interim 
procedures.**  The  parties  object  to  the     • 
Commission's  stated  rationale  for 
deferring  the  public  comment  process. 

///.  Discussion 

A.  Asserted  Violations  of  the  Mid-Tex 
Mandate 

Notwithstanding  the  contentions  that 
Order  No.  448  violated  the  Mid-Tex 
mandate,  the  Commission  continues  to 
believe  that  Order  No.  448  represents  a 
fair,  pragmatic,  and  responsible 
procedure  providing  for  reasonable 
implementation  of  the  Mid-Tex  court's 
mandate.  Since  these  objections  were 
anticipated  and  addressed  in  Order  No. 
448.  the  Commission  is  denying 
rehearing  on  this  issue  for  the  reasons 
set  forth  in  Order  No.  448. 

B.  Asserted  Inadequacies  in  the  Interim 
Procedures 

As  noted  above,  the  rehearings  assert 
that  the  Commission's  interim 
procedures  are  inadequate  and  could  be 
improved  with  certain  modifications. 
The  Commission  is  not  persuaded  that 
any  specific  change  in  the  interim 
procedures  is  warranted  at  this  time.  In 
Order  No.  448,  the  Commission  noted 
that  price  squeeze  had  not  been  alleged 
in  approximately  one-third  of  the  cases 
where  non-pollution  control/fuel 
conversion  CWIP  had  been  sought  under 
the  Order  No.  298  rule.*'  Since  the 
experience  under  Order  No.  298 
indicates  that  price  squeeze  is  not 
alleged  in  many  cases  where  CWIP  is 


sought,**  the  Commission  rejects  as 
excessive  the  suggestions  that  the 
interim  procedures  should  be  modified 
to  required  all  utilities  which  seek  to 
include  CWIP  in  rate  base  to  file 
additional  data  demonstratinj  whether 
a  CWIP-related  price  squeeze  would 
result  from  the  request.  Such  a 
requirement  could  impose  a  significant, 
additional  burden  on  some  utilities  for 
no  legitimate  purpose. 

A  recent  filing  confirms  the 
Commission's  belief  that  the  somewhat 
narrower  interim  procedures  established 
by  Order  No.  448  provide  an  adequate 
vehicle  to  guard  against  "potential 
short-term  harm  to  consumers  while  the 
Commission  further  considers  the 
complex  issues  raised  on  remand."  '* 
On  March  27, 1986,  the  Virginia  Electric 
and  Power  Company  (VEPCO) 
submitted  for  filing  a  proposeii  two-step 
rate  increase  for  wholesale  service  to 
ten  municipal  customers,  eight 
cooperative  customers,  and  the  Old 
Dominion  Electric  Cooperative.*"  By 
letter  dated  April  21, 1986.  the  Director 
of  the  Commission's  Division  of  Electric 
Power  Application  Review,  Office  of 
Electric  Power  Regulation,  notified 
VEPCO  that  its  submittal  was  deficient 
under  the  interim  procedures 
established  by  Order  No.  448,  and 
directed  VEPCO  to  provide  additional 
data  relating  to  price  squeeze  and 
double  whammy.** 


■ '  Public  Systems'  rehearing  at  7-fl. 

'*  Cooperative  Customers'  rehearing  at  15-16. 

'*  Mid-Tex  Petitioners'  rehearing  at  21. 

'•  See  Public  Systems'  rehearing  at  12-14; 
Cooperative  Customers'  rehearing  at  3;  and  Mid- 
Tex  Petitioners'  rehearing  at  16-19. 

"  51  FR  7^0.  Ill  FERC  StMutes  and  Regulations 
(Regulations  Preambles)  |  SaeSO  at  30.152.  n.  35. 


'•The  experience  with  respect  to  the  frequency  of 
CWIP-related  double  whammy  claims  is  even  more 
persuasive.  See  51  FR  7778.  Ill  FERC  Statutes  and 
Regulations  (Regulations  Preambles)  f  30.689  at 
30.151.  n.  25. 

' •  51  FR  7.775.  Ill  FERC  Statutes  and  Regulations 
(Regulations  Preambles)  1 30.698  at  30.140.  In  Order 
No.  448.  the  Commission  noted  that  it  may  consider 
preliminary  relief  at  the  suspension  stage  of  a  case 
where  a  proper  showing  has  been  made  that  the 
CWIP  rules  would  otherwise  cause  immediate, 
irreparable  harm.  See  51  FR  7783.  I  FERC  Statutes 
and  Regulations  H  13.976  at  11.349  |55  35,26(g)(2).  (3). 
and  (5)).  To  the  extent  that  there  may  be  an 
ambiguity  with  respect  to  the  Commission's 
intention  to  consider  remedying  CWIP-related  price 
squeeze  or  double  whammy  situations  [see  Mid-Tex 
Petitioners'  rehearing  at  9).  the  Commission  clariries 
that  it  »;// consider  whether  preliminary  relief  is 
necessary  if  an  appropriate  showing  is  made  in  an 
individual  case.  The  Commission's  choice  of  a 
permissive  verb  was  only  intended  to  indicate  that 
any  remedy  that  might  be  considered  would,  of 
necessity,  depend  on  the  factual  circumstances 
present. 

"  Docket  No  ER86-372-000. 

'"  See  'Letter  dated  April  21. 1986.  from  Jerry  R. 
Milboum.  Director.  Division  of  Electric  Power 
Application  Review,  to  CM.  |arvis.  Vice  President. 
Virginia  Electric  and  Power  Company."  (deficiency 
letter).  With  respect  to  price  squeeze,  for  example, 
the  deHciency  letter  noted  that  the  Virginia 
Municipal  Electric  Association  No.  1  (VMEA)  had 
alleged  price  squeeze  in  VEPCO's  last  rate  case 
(Docket  No.  ER85-400-000).  and  that  VEPCO's 
motion  to  defer  procedural  dates  in  that  case 
specirically  linked  the  CWIP  and  price  squeeze 
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The  Commission  stresses  that  no 
determination  has  yet  been  made  with 
respect  to  the  merit*  of  VEPCO's  rate 
filing,  the  potential  treatment  of  its 
requested  increase  (including  that 
portion  related  to  CWIP),  or  the 
resolution  of  any  matters  raised  by  the 
interventors.**  Further,  the  Commission 
will  not  speculate  here  on  whetiier  the 
additional  information  which  VEPCO 
has  supplied  with  respect  to  the  price 
squeeze  and  double  whammy  issues  are 
sufficient  under  the  interim  procedures. 
However,  it  is  clear  tliat  in  this 
instance,  the  interim  procedures  are  thus 
far  working  as  expected  and  that 
broader  alternative  procedures 
suggested  in  the  rehearings  have  not 
been  shown  to  be  necessary.  Therefore, 
the  requests  to  modify  the  interim  rule 
are  denied. 

C.  Asserted  Violations  of  the  APA 

In  Order  No.  448,  the  Commission 
found,  and  incorporated  the  finding  and 
a  brief  statement  of  reasons  thereof,  that 
notice  and  comment  thereon  were 
impracticable  and  contrary  to  the  public 
interest.**  In  light  of  the  assertions  in 
the  rehearings  that  the  Commission  has 
violated  sections  4  (b)  and  (c)  of  the 
APA,  the  Commission  believes  that  it  is 
appropriate  to  briefly  reiterate  the 
special  reasons  why  it  invoked 
exceptions  to  the  normal  notice  and 
public  comment  requirements  of  APA. 

First,  the  Commission  noted  that  the 
procedures  adopted  by  Order  No.  448 
were  not  intended  to  be  permanent. 
Rather,  the  procedures  were  intended  to 
be  in  effect  for  a  relatively  short  interim 
period,  while  the  Commission 
expeditiously  studies  the  issues  related 
to  the  court's  remand.**  The 


issues  tor  coaunon  lewintion  after  the  Coamission 
responded  to  the  Med  Tex  remand.  Pleadings 
submitted  in  Docket  No.  ER86-372-000  also  suggest 
that  before  thai  Biing  was  made,  txit  after  the 
issuance  of  Order  No.  44S.  WIEA  advised  VEPCO 
of  its  concern  that  indusioo  of  CWIP  in  rate  base  in 
the  instant  filing  might  result  in  a  price  squeeze  to 
VMEA's  member*.  See  Docket  No.  ER86-372-000. 
VMEAs  "Protest  and  Motion  to  Inlenrene."  at 
Attachaent  1(a).  On  May  6. 1906.  VEPCO  Tiled 
additional  materials  in  respone  to  tte  deficiency 
letter. 

"  On  May  13. 1986.  VEPCO  appealed  staffs 
deficiency  letter,  and  asserted  that  its  original  filing 
fully  complied  with  the  requirements  of  Order  No. 
446  and  the  Commission's  regulations.  The 
Commission  intends  the  present  discussion  to  be 
factual  and  does  not  intend  to  prejudge  any 
question  io  this  order. 

"  See  Order  No.  448,  "Section  V..  Administrative 
Findings  and  Effective  Date,"  51  FR  7781.  ID  FERC 
Statutes  and  Regulations  (Regulations  Preambles)  1 
30.689  at  30.  148-49. 
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Commission  will  continue  to  press 
forward  to  resolve  the  court's  concerns 
and  establish  a  final  rule  as  soon  as 
possible. 

Second,  the  Commission  noted  that 
the  fundamental  approach  to  including 
CWIP  had  been  investigated  by  the 
Commission  in  an  extensive  prior  public 
proceeding,**  and  that  the  Mid-Tex 
court  affirmed  the  legitimacy  of  the 
Commission's  objectives  in  Order  No. 
298,**  and  also  the  support  it  had  for  its 
methods  of  accomplishing  those 
objectives.*''  Therefore,  the  Commission 
determined  that  the  interim  rule,  to  a 
considerable  degree,  was  already 
supported  by  a  broad  and  substantial 
record.** 

Third,  the  Commission  stated  that 
§  35.26(g)  of  the  regulations  should 
protect  consumers  by  minimizing  or 
eliminating  the  possibility  of  price 
squeeze  or  double  whammy  while  the 
interim  procedures  are  in  effect  and 
while  the  Commission  completes  its 
review. 

The  Commission  recognized  the 
existence  of  other  available  options  that 
it  could  have  initiated  as  a  means  of 
temporarily  implementing  Mid-Tex. 
Several  factors  militated  against  those 
options.  As  previously  notedL  the  court 
affirmed  the  Commission's 
determination  that  inclusion  of  CWIP  in 
rates  was  a  reasonable  way  to 
accomplish  legitimate  objectives. 
Moreover,  there  had  been  considerable 
reliance  on  the  rule  for  approximately 
three  years.*'  Finally,  there  existed  the 
substantial  potential  for  irremedial 
financdal  consequences  and  regulatory 
confusion. 

The  Commission  therefore  chose  not 
simply  to  deny  all  utilities  the  ability  to 
file  for  any  CWIP  during  the  pendency 
of  its  reexamination  of  anticompetitive 
issues.  Rather,  the  Commission  chose  to 
allow  utilities  to  attempt  to  make  a  case 
for  CWIP  in  rates,  while  supplying 
customers  with  rate  protection  in  the 
form  of:  (1)  a  limit  on  the  amoimt  of 
CWIP  eligible  for  inclusion  in  rate  base; 
(2)  detailed  filing  requirements;  and  (3) 
interim  procedures  which  require,  in 
part,  an  initial  showing  by  any  filing 
utility  how  any  reasonably  anticipated 


••  The  record  in  Docket  No.  RM81-38  has  been 
incorporated  into  the  record  ia  Docket  No.  RM86-8. 
51  FR  7782.  ni  vac  Statutes  and  fctnliHnM 
(Regulatioos  Hreambiesj  1  JOMtt  at  3ai4e. 

*•  5^  48  FR  24,126.  FERC  SUtates  awl 
Regulations  (Regulabons  Preambles  19e2-19SS)  1 
30.455  at  30.4n. 

«'  See  Mid-Tex.  773  F.ad  at  344-^5. 

>•  51  FR  7781.  m  FQK:  Statutes  and  Hegulaitions 
(R^ulations  Preamb4e*)  1  30.688  at  3ai48 

**  As  noted  above,  the  Order  No.  288  rule  was  not 
stayed  pending  review  by  the  Mid-Tex  court. 


CWIP-related  anticompetitive  effects 
could  be  mitigated. 

Finally,  tiie  Commission  noted  that  a 
binding  rule  was  necessary  to  ensure  the 
rational  administration  of  CWIP 
applications  in  electric  rate  cases  while 
it  addressed  itself  to  the  Mid-Tex  court's 
concerns.'"  Utilities,  their  customers, 
and  the  Commission's  staff  are  thus 
aware  of  the  prot:edures  under  which 
CWIP  applications  will  be  reviewed  and 
processed  in  an  orderly  fashion  by  the 
Commission. 

In  summary,  the  Commission  has 
carefully  reviewed  the  rehearing  claims 
that  the  Commission's  action  in 
promulgating  its  interim  CWIP 
procedures  without  prior  notice  and 
public  comment  violated  the 
requirements  of  the  APA.  The 
Commission  is  still  convinced  that 
"good  cause"  exists  under  the 
circumstances  of  this  proceeding  to 
dispense  with  prior  notice  and  public 
comment  since  such  action  would  be 
impracticable  or  contrary  to  the  public 
interest  5  U.S.C.  553(b)(B)  (1982).  The 
exception  to  notice  and  comment 
procedures  before  impletnenting  an 
interim  rule  is  further  justified  in  this 
proceeding  because  no  utility  will 
automatically  be  permitted  to  include 
CWIP  in  its  rates  without  a  case-specific 
review  by  the  Commission  imder  its 
expressed  interim  policies  and 
procedures. 

In  consideration  of  the  foregoing,  the 
Commission  denies  all  the  requests  for 
rehearing. 

By  the  Commission. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  86-13763  FQed  6-17-88;  &45  am] 
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18  CFR  Part  271 

[Dockat  No.  RM79-76-247-.  Ord«r  No.  452 
(Texas— 16  Addition)] 

High^ost  Gas  Produced  Frorn  Tight 
Formations,  Taxas 

Issued  lune  12. 1966. 
agency:  Federal  Energy  Regulatory 
Commission,  IX)E. 
action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 


»•  51  FR  7781.  m  FERC  Statutes  and  Ragulations 
(Regulations  Preaiables)  1  3a688  at  30.14a. 
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the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  rule  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
271.703  (1985)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  recommendations  of  areas  for 
designation  as  tight  formations.  This 
order  adopts  the  recommendations  of 
the  Railroad  Commission  of  the  State  of 
Texas  that  an  additional  area  of  the 
Olmos  Formation  located  in  McMullen 
County,  Texas,  be  designated  as  a  tight 
formation  under  S  271.703(d)  of  the 
Commission's  Regulations. 

EFFECTIVE  DATE:  This  rule  is  effective 

July  14, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  G.  Gingold,  (202)  357-9114  or 
Walter  W.  Lawson.  (202)  357-8731. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissionere:  Anthony  G.  Sousa, 
Acting  Chairman;  Charles  G.  Stalon.  Charles 
A.  Trabandt  and  CM.  Naeve. 

Based  on  a  recommendation  made  by 
the  Railroad  Commission  of  the  State  of 
Texas  (Texas),  the  Commission  amends 
S  271.703(d)  of  its  regulations  '  to 
include  an  additional  area  of  the  Olmos 
Formation  located  in  McMullen  County, 
Texas,  as  a  designated  tight  formation 
eligible  for  incentive  pricing  under 
section  271.703.  The  Director  of  the 
Office  of  Pipeline  and  Producer 
Regulation  issued  a  notice  proposing  the 
amendment  on  January  7. 1986.' 

Evidence  submitted  by  Texas 
supports  the  assertion  that  the 
additional  area  of  the  Olmos  Formation 
meets  the  guidelines  contained  in 
§  271.703(c)(2).  The  Commission 
therefore  adopts  Texas' 
recommendation. 

The  amendment  shall  become 
effective  July  14. 1986. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas,  Incentive  price.  Tight 
formations. 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H.  Chapter  I.  Title  18, 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 


'18  CFR  271.703(d)  (1985). 

■  51  FK  1387  (January  13, 1986).  Comments  on  the 
propoMd  rule  were  invited  and  only  one  was 
received.  Mobil  Producing  Texas  and  New  Mexico, 
Inc.  filed  coDunenti  in  support  of  the 
recommendation.  No  party  requested  a  public 
hearing  and  no  Iwaring  was  held. 


By  the  Commission. 
Lois  D.  CasheU. 

Acting  Secretary. 

PART  271-(  AMENDED] 

Part  271  is  amended  as  follows: 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7171  el  seq.; 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301-3432;  Administrative  Procedure  Act,  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
revising  paragraph  (d)(lll}  to  read  as 
follows.  The  italicized  heading  of 
paragraph  (d)  is  republished. 

§271.703    Tight  f Donation*. 

(d)  Designated  tight  formations. 


(Ill)  The  Olmos  Form.ation  in  Texas. 
Rm79-76  (Texas— 16)— <i)  Dimmit  and 
Webb  Counties — (A)  Delineation  of 
formation.  The  Olmos  Formation  is 
located  in  the  northwest  portion  of 
Webb  County  and  the  southern  portion 
of  Dimmit  County  in  Texas.  The 
Formation  includes  all  of  that  portion  of 
Dimmit  County  extending  approximately 
14  miles  north  of  the  boundary  of  Webb 
County,  and  all  of  that  portion  of 
northwest  Webb  County  west  of  a 
north-south  line  extending  south  from  a 
point  approximately  1.5  miles  east  of  the 
southwest  comer  of  La  Salle  County, 
and  north  of  an  eastwest  line  located 
approximately  22  miles  south  of  the 
southwest  comer  of  La  Salle  County. 
(B)  Depth.  The  top  and  base  of  the 
Olmos  Formation  are  found  at 
approximate  depths  of  4,146  feet  and 
5,237  feet  respectively,  on  the  log  of  the 
Trans  Delta  Corporation  Petty  Well  No. 
6-7.  This  well  is  located  in  Section  7, 
Block  8,  of  the  I&G.N.R.R.  Co.  Survey  in 
the  S.W.  Catarina  Field,  Webb  County, 
Texas. 

(ii)  A.  W.P.  (Olmos)  Field,  McMullen 
County — (A)  Delineation  of  formation. 
The  Olmos  Formation  designated  area 
underlies  portions  of  the  A.W.P.  Olmos 
Field  and  consists  of  4.853  contiguous 
acres  located  3V^  to  5  miles  southeast  of 
Tilden,  Texas.  Specifically,  the  area  is 
all  of  Sections  24,  25.  27,  37,  38,  39,  the 
west  Vi  Section  23,  the  southwest  V*  of 
Section  28.  the  north  V4  of  Section  41, 
and  the  north  V»  of  Section  42,  out  of  the 
Two  Rivers  Ranch  Subdivision  as 
shovm  by  plat  recorded  in  Volume  O, 
page  480  (Bracken  Lease)  and  page  464 
(McClatigherty  Lease)  of  the  Deed 
Records,  McMullen  County.  Texas. 


(B)  Depth.  The  top  of  the  Olmos 
Formation  occurs  at  depths  of  from  9.100 
feet  to  9.600  feet  below  mean  sea  level. 
•        •        *        *        » 

|FR  Doc.  86-13764  Filed  6-17-86;  8:45  am) 
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18  CFR  Part  282 

[Docket  No.  RM  80-62-001;  Order  No. 
104-Al 

Section  206(d)  Exemption  for 
MectMinical  Cogeneratlon  Facilities 
From  the  Incremental  Pricing 
Provisions  of  the  Natural  Gas  Policy 
Act  of  1978;  Order  Denying  Petition  for 
Reconsideration  of  Effective  Date  of 
Final  Rule 

Issued  )une  12, 1986. 
AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Final  rule — Order  denying 
petition  for  reconsideration  or  revision 
of  effective  date. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  denying 
reconsideration  of  the  effective  date  of 
the  exemption  for  mechanical 
cogeneration  facilities  from  incremental 
pricing  under  the  Natural  Gas  Policy  Act 
of  1978. 

DATES:  The  effective  date  of  the  final 
rule  remains  March  1, 1981.  This  order 
was  issued  on  June  12, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  J.  Roidakis,  Office  of  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  (202)  357- 
8224. 

SUPPLEMENTARY  INFORMATION:  . 

Before  Commissioners:  Anthony  G.  Sousa, 
Acting  Chairman:  Charles  G.  Stalon,  Charles 
A.  Trabandt  and  CM.  Naeve. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  denying  a 
petition  to  revise  the  effective  date  of 
the  final  rule  in  this  docket  (Order  No. 
104), »  to  establish  October  23, 1980  (the 
date  of  issuance  of  the  rule),  as  the 
effective  date  of  the  exemption  for 
mechanical  cogeneration  facilities  from 
incremental  pricing  under  the  Natural 
Gas  Policy  Act  of  1978  (NGPA).« 

Background 

Under  section  206(d)(2)  of  the  NGPA.« 
such  exemptions  were  subject  to  a  one- 


•  Order  No.  lOt.  Final  Rule  issued  Oct.  23. 1980. 45 
FR  71,787  (Oct.  aa  1980). 
*1S  U.S.C.  3301-3432  (1982). 
•15  U.S,C  3»4fl(d)(2)  (1982). 
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House  legislative  veto,  and  such 
exemptive  rules  could  not  take  effect 
until  the  expiration  of  thirty  calendar 
days  of  continuous  session  of  Congress, 
so  as  to  afford  either  House  an 
opportunity  to  exercise  its  veto.  The 
existing  effective  date  of  the  mechanical 
cogeneration  exemption,  March  1, 1981, 
was  the  date  chosen  by  the  Commission 
after  neither  House  took  steps  to 
disapprove  the  rule.* 

In  Consumer  Energy  Council  of 
America  v.  FERC.  673  F.2d  425  (D.C.  Cir. 
1982).  off  daub  nom.  Process  Gas 
Consumers  Group  v.  Consumer  Energy 
Council  of  America.  463  U.S.  1216  reh'g 
denied.  463  U.S.  1250  (1983)  (CECA),  the 
Court  found  unconstitutional  an 
essentially  identical  congressional 
review  provision  of  the  NGPA.*  On 
December  30, 1982,  American  Cyanamid 
Company  (Cyanamid)  petitioned  the 
Commission.' in  light  of  the  CECA 
decision  holding  section  202(c)(1) 
unconstitutional,  to  reconsider  its  prior 
decisions  in  this  proceeding  [see  n.l,  4, 
6)  to  the  extent  that  they  set  March  1, 
1981,  rather  than  October  23, 1980.  as  the 
effective  date  of  the  exemption.* 

The  mechanical  cogeneration  ^  usage 
at  Cyanamid's  acrylic  fiber  plant  in 
Milton,  Santa  Rosa  County,  Florida, 
would  qualify  for  the  exemption  from 
incremental  pricing  under  Order  No.  104. 
On  August  3. 1983,  Cyanamid  filed  a 
renewed  petition  for  reconsideration. 


*  See  "Notice  of  Effective  Date  and  Availability  of 
Ej^mplion  Affidavils."  issued  Mar.  2. 1981.  in 
Docket  No.  RM80-A2.  which  established  a  Mar.  1. 
1981  effective  date  for  the  exemptive  rule.  48  FR 
18.256  (Mar.  12. 1981). 

'  See  15  U.S.C.  3342(c)  (1982). 

*  On  August  25. 1982.  Cyanamid.  joined  by  the 
Commission,  moved  to  dismiss  Cyanamid's  petition 
for  review  of  the  effective  date  of  the  flnal  rule  then 
pending  l>efore  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  No.  81-1864.  in 
order  that  the  Commission  should  have  an 
opportunity  to  reconsider  the  effective  date.  The 
Court  granted  the  Joint  motion  on  September  7, 1982. 
Cyanamid  had  filed  its  petition  for  review  with  the 
United  Slates  Court  of  Appeals  on  June  19. 1981, 
shortly  after  the  Commission,  on  April  23. 1961. 
denied  its  request  for  rehearing,  reconsideration, 
and  request  for  adjustment  to  make  the  mechanical 
cogeneration  exemption  effective  on  Octotwr  23, 
1980.  See  "Order  Denying  Rehearing. 
Reconsideration  and  Request  for  Adjustment," 
issued  April  23. 1981.  in  Docket  No  RM80-A2. 15 
FERC  1  81.087  (1981).  In  discussing  the  possibility 
that  "the  legislative  veto  provision  of  section  20e(d) 
may  t>e  held  unconstitutional!. |"  the  Commission 
found  "no  reason  to  prejudge  the  pending  judicial 
resolution  of  that  matter'-'  by  ignoring  the  provision. 
IS  FERC  161.087  at  61,144. 

'  Cas-fired  boilers  produce  steam  that  is  used  to 
drive  turbines  and  produce  mechanical  energy  for 
various  plant  uses:  the  exhaust  steam  is  then  also 
used  for  heating  purposes.  This  mechanical 
cogeneration  is  more  efficient  than  producing 
mechanical  or  heating  energy  alone. 


Discussion 

Cyanamid  argues  that  the  Commission 
is  required  by  CECA  to  make  Order  No. 
104  effective  on  October  23, 1980;  or 
alternatively,  that  the  Commission 
should  exercise  its  discretion  *  to  make 
this  rule  effective  on  that  date.  For  the 
reasons  discussed  below,  the  effective 
date  of  Order  No.  104  remains  March  1, 
1981. 

The  statutory  provision  at  issue  here, 
section  206(d)(2),  provides: 

Congreuional  Review. — Any  rule  which 
provides  for  any  exemption  under  this 
subsection  may  take  effect  after  the 
expiration  of  the  first  30  calendar  days  of 
continuous  session  of  Congress  (determined 
in  accordance  with  section  S07(b))  after  a 
copy  of  such  rule  has  been  submitted  to  each 
House  of  Congress,  unless,  during  such  30 
day  period  of  continuous  session  of  Congress, 
either  House  of  Congress  adopts  a  resolution 
of  disapproval  de8cril>ed  in  section  507(c)(3), 
with  respect  to  such  rule.* 

As  Cyanamid  points  out,  following 
submission  of  the  mechanical 
cogeneration  exemption  rule  (Order  No. 
104)  to  Congress,  the  consideration 
period  was  interrupted  by  "the  1980 
national  elections,  Thanksgiving. 
Christmas.  New  Year's  Day. 
Inauguration  Day,  and  Washington's 
Birthday;  as  a  result,  the  '30-day' 
suspension  period  did  not  expire  imtil 
Febrary  28, 1981,  more  than  four  months 
after  the  rule's  promulgation.  During  that 
time,  neither  House  took  steps  to 
disapprove  the  rule."  '" 

The  Commission  notes  a  distinction 
here  with  the  CECA  case,  however.  In 
CECA,  the  veto  provision  was  exercised; 
in  Cyanamid's  case,  neither  House  took 
steps  to  disapprove  the  i;^le,  and  the  rule 
became  effective,  albeit  at  a  later  date 
than  Cyanamid  would  have  liked.  The 
court  in  CECA  confirms  that  no 
constitutional  infirmity  attends 
Congress's  decision  not  to  veto.^^ 


•Sec  5  U.S.C.  553(d)  (1982).  This  provision  of  the 
Administrative  Procedure  Act  provides  that  rules 
may  be  made  effective  immediately  upon  a  fmding 
of  good  cause. 

•  15 use.  3348(d)(2)  (1982). The  veto  provision  of 
section  206(d)(2)  quoted  above  (the  clause  beginning 
with  the  word  "unless  .  .  .")  is  identical  to  the  same 
veto  provision  in  section  202(c)(1)  held 
unconstitutional  in  the  CECA  decision. 

■0  Cyanamid  "Petition  for  Reconsideration,"  filed 
Dec.  30. 1982.  at  5-6. 

' '  "(Congress's]  failure  to  disapprove  an  agency 
rule  does  not  constitute  formal  and  official  action 
invoking  Article  I.  Section  7.  Congress  (or  one 
house)  acts'  for  purposes  of  this  provision  when  it 
affirmatively  passes  some  bill,  order,  vote,  or 
resolution  that  alters  the  substantive  law:  it  does 
not  act  when  such  proposals  are  not  adopted  and 
the  substantive  law — i.e..  the  promulgated 
regulations — remain  unchanged."  CECA.  873  F.2d 
425. 467  n.l70  (D.C  Cir.  1962)  (emphasU  in  original). 


Cyanamid  argues  that  the  review 
provision  is  not  severable  from  the  veto 
clause  because  the  two  elements  "are  of 
a  piece,"  and  cannot  be  severed.  The 
Commission  disagrees.  Since  the  veto  in 
CECA  had  actually  been  exercised,  the 
court  never  faced  the  question  of 
whether  the  review  requirement  was 
severable  from  the  veto  provision  where 
no  veto  was  ever  exercised.  However, 
the  court,  in  dicta,  rejects  the  argument 
that  the  Congressional  review  process, 
even  when  it  does  not  culminate  in  a 
veto,  is  tainted  by  the 
unconstitutionality  of  the  one-House 
veto  provision.  '*  Cyanamid's  only 
remaining  argument  to  support  its 
position  is  that  if  only  the  one-House 
veto  is  constitutionally  invalid,  but  not 
the  consideration  process,  then 
Congress  could  adjourn  sine  die  as 
necessary  to  disrupt  the  continuity  of 
the  30-day  continuous  session  review 
period  and  thereby  effect  a  de  facto 
veto.  This  argument  appears  to  be 
extraodinarily  hypothetical.  No  such 
Congressional  action  occurred  here  to 
disrupt  the  running  of  the  30-day  review 
period.  Rather,  the  disruptions  were  due 
to  a  number  of  intervening  holidays, 
whose  fortuitous  occurrence  in  sequence 
resulted  in  a  somewhat  longer  period  of 
review  under  the  30-day  continuous 
session  requirement. 

Moreover,  even  if,  for  argument's 
sake,  the  review  clause  is  considered  "of 
a  piece"  with  the  veto  clause,  the 
effective  date  of  the  Commission's 
exemptive  rules  still  remains  a  matter 
fully  within  the  discretion  of  the 
Commission."  The  Commission  is  here 
exercising  that  discretion  to  adhere  to 
the  effective  date  originally  established. 
The  Commission's  discretion  to 
establish  the  effective  date  of  its  own 
rules  is  not  impaired  by  the 
unconstitutionality  of  the  veto  provision, 
or  even  the  consideration  process,  if 
such  process  were  also  held 
unconstitutional  and  inseverable  from 
the  veto  provision. 

There  is  no  reason  in  law  or  policy  to 
make  the  rule  and  exemption  effective 
at  a  different  date  from  that  already 
established.  Order  No.  104  was  issued  to 
discourage  mechanical  cogenerators 
from  investing  in  unnecessary  electrical 
cogeneration  equipment  in  order  to  gain 
an  exemption  from  incremental 


■'  The  court  explicity  rejected  the  view  that  the 
President  is  entitled  to  presentation  of  t>otfi  a 
decision  to  veto,  and  a  decision  not  to  veto.  Such  a 
holding,  said  the  court,  "would  empower  the 
President  to  veto  both  regulations  and  disapproval 
of  regulations,  an  unwarranted  and  illogical 
extension  of  his  power  under  Article  I.  Section  7." 
CECA.  673  F.2d  425.  467  n.170  (D.C.  Cir.  1982). 

"  5  U.S.a  553(d)  (1982). 
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pricing.'*  Cyanamid  did  not  invest  in 
such  needless  electrical  cogeneration 
equipment.  The  argument  that  ita 
foregoing  of  such  wasteful  expenditures 
iustiHes  granting  its  petition  is  without 
merit.  Such  expenditures  were  in  fact 
not  made.  Therefore,  a  retroactive 
chaise  in  the  effective  date  of  the 
mechanical  cogeneration  exemption 
cannot  possibly  affect  any  decisions 
made  in  1980-61  on  whether  to  install 
electrical  cogeneration  equipment  to 
obtain  the  exemption.  Accordingly,  the 
policy  considerations  that  led  us  to  issue 
Order  No.  104  and  provide  a  prospective 
exemption  do  not  justify  retroactively 
changing  the  effective  date  of  that  rule. 
The  original  misgivings  articulated  in 
the  Commission's  April  23. 1981  order  in 
this  proceeding,  which  were  the  basis 
for  stating  it  was  "unlikely  that  the 
Commission  would  exercise  its 
discretion  to  make  the  exemption 
available  on  a  retroactive  basi8[,]"'' 
rested  only  in  part  on  a  belief  that  the 
adjustment  of  the  incremental  pricing 
"surcharge"  accounts  that  would  be 
required  would  be  extremely 
burdensome.'*  There  were  other 
relevant  considerations  as  well  which 
on  balance  impel  the  Commission  to 
maintain  the  effective  date  of  the 
exemption  as  originally  promulgated. 
For  example,  although  further  analysis 
of  the  administrative  feasibility  of  an 
adjustment  of  the  effective  date 
indicates  that  such  an  adjustment,  at 
least  insofar  as  Cyanamid  is  concerned. 
may  not  create  a  significant 
administrative  burden  because 
Cyanamid  purchases  its  gas  from  United 
Gas  I^pe  Line  Company,  an  interstate 
pipeline.  But,  administrative  infeasibility 
still  remains  for  mechanical 
cogenerators  that  purchase  gas  from 
local  distribution  companies.'^ 


■-*  NGPA  section  206(cU3)  provided  an  exemption 
for  elecbical  cogmeratioii  liut  nol  meciuinical 
cof^enpration.  15  U.S.C.  3346(c)  |19B2). 

■^  "Ord^r  Denying  Rehearing.  Reconsideralion 
and  Reqm^tl  for  Adjustmenl."  issued  April  23.  1981. 
in  Docket  No.  RM80-«2. 15  FERC 1  61^)67  at  61.145. 

■* /dial  61.144. 

' '  Most  local  distribution  companies  are  under 
state  incremental  pricing  plans.  These  slate  plans 
provide  that  as  end-user  who  is  exempt  under  the 
federal  plan  is  also  exempt  under  the  stale  plan. 
Under  a  slate  plan  any  money  collected  through 
incremental  pricing  is  retained  within  the  state 
rather  than  being  passed  on  to  the  interstate 
pipeline  supplier.  (See  Order  Na  H)3.  45  FR  71781 
(Oct.  30.  1960)).  If  the  Commission  changed  tlta 
effective  dale  of  Order  No.  1(M  as  requested.  local 
distribulion  companies  would  be  required  to  refund 
money  to  mechanical  cogenerators,  but  may  have 
no  way  under  existing  stale  plans  of  recovering 
from  other  customers  the  monies  paid  to  the 
cogenerators. 


Moreover,  the  mere  administrative 
feasibility  of  granting  Cyanamid's 
request,  as  it  applies  to  its  particular 
plant,  is  in  no  way  a  substantive 
justification  for  doing  so.  The  fact  that 
Cyanamid's  circumstances  (where  no 
veto  was  exercised)  are  distinguishable 
from  the  CECA  case,  the  fad  that 
Cyanamid  has  not  met  the  NGPA 
criteria  '•  for  such  an  adjustment,  and 
the  fact  that  other  persons  will  suffer  an 
unfair  redistribution  of  burdens  if 
Cyanamid's  request  were  granted,  all 
militate  against  granting  the  adjustment 
requested. 

A  significant  consideration  is  that  the 
approximately  $700,000  in  surcharges 
refunded  to  Cyanamid  would  have  to  be 
made  up  by  increasing  rates  to  high- 
priority  users  of  natural  gas,  thereby 
creating  a  potential  hardship  for  those 
users.  Since  there  are  approximately  70 
other  mechanical  cogenerators,  other 
high  priority  gas  users'  rates  would  have 
to  be  increased  to  recover  refiuids 
caused  by  a  change  in  the  effective  date 
of  the  rule.  The  courts  have  recognized 
that  such  considerations  alone  provide  a 
sufficient  reason  for  denying  retroactive 
effect  to  such  incremental  pricing 
exemptions." 


Because  of  these  concerns  the 
Commission  has  consistently  denied 
requests  to  make  exemptive  rules 
effective  retroactively.*" 

In  conclusion,  the  Commission 
reiterates  the  reasons  stated  in  its  April 
23, 1981.  order  *•  herein  for  denying 
Cyanamid's  petition:  (1)  Although  the 
legislative  veto  provisions  of  section 
206(d)  may  have  been  found 
unconstitutional,  the  effective  date  for 
adoption  of  the  rule  and  the  exemption 
is  still  discretionary  with  the 
Commission,  and  for  reasons  of  law  and 
equity  discussed  above  the  Commission 
declines  to  exercise  that  discretion  to 
make  the  exemption  retroactively  ^ 

effective  as  requested.  (2)  If  the 
Commission  were  now  to  apply  the 
mechanical  cogeneration  rule  effective 
October  23, 1980  (the  date  of  issuance  of 
the  mechanical  cogeneration 
exemption],  it  would  seem  inequitable 
not  to  make  the  new  small  boiler 
(exemption)  rule  retroactive  to  July  29, 
1960  [the  date  of  issuance  of  the  new 
small  boiler  exemption),  and  to  similarly 
adjust  the  agricultural  chemical, 
fertilizer,  and  animal  feed  and  food 
incremental  pricing  exemptions.**  This 


'•  Section  502(c)  of  the  NGPA  provides  "for  tile 
making  of  such  adiustments.  consistent  with  the 
other  purposes  of  this  Act.  as  may  be  necessary  to 
prevent  special  hardship,  inequity,  or  an  unfair 
distribution  of  burdens."  15  US.C.  i  3412  (1982). 
Commission  case  law  that  has  devetoped  under  this 
provision  would  require  Oiat  Cyanamid  show  an 
out-of-pocket  loss  during  the  period  for  which  the 
adjustment  of  the  exemption  is  sought.  This,  for 
whatever  reason.  Cyanamid  has  not  attempted  to 
show.  See.  e^..  Peter  Cooper  Corporaliona.  15  FERC 
1 61.027  at  61.045  (1981).  (The  Commission  directed 
that  the  following  standard  apply  to  the 
determination  of  special  financial  hardship  under 
NGPA  section  502(c):  where  a  "facility's  monthly 
outof-pocket  costs,  including  incremental  pricing 
surcharges,  exceed  that  facility's  total  sales 
revenues  for  the  same  period,  then  it  may  qualify  for 
adjustmenl  relief") 

'•  See.  e.g..  Petrolite  Corp.  v.  FERC.  867  F2d  687. 
668  (8th  Cir.  1961).  ("It  may  l)e  that  the  Commission 
could  have  ordered  a  retroactive  exemption,  trot,  at 
any  rale,  this  would  have  been  a  discretionary 
matter.  See  Transweslem  Pipeline  Co.  v.  Federal 
Energy  Regulatory  Comm'n.  828  F.2d  1286,  1271  (5th 
Cir.  1960).  cert,  denied.  101  S.  Cl.  2017.  rehearing 
denied.  101  S.  Ct.  3128  (1961).  The  Commission  hat 
paint  out  the  potential  hardship  to  other  users  of 
natural  gas  and  the  administrative  tnirden  in 
allowing  the  retroactive  exemption  that  petitioners 
seek.  Most  significantly,  the  surcharges  refunded  to 
manufacturers  of  hardboard  would  have  to  be  made 
up  by  other  users  of  natural  gas.  Such 
considerations  provide  a  sufficient  reason  for 
denying  retroactive  effect  to  the  exemption.  As  Oie 
United  States  Court  of  Appeals  for  the  Fifth  Circuit 
noted  in  a  somewhat  different  context: 

We  believe  that  the  Commission  acted  within  iU 
discretion  in  making  the  effect  of  Order  566 
prospective.  See  generplly  Securities  and  Exchonge 
Commission  v.  Chenery  Corp..  332  U5.  194,  201-204. 
67  S.  Ct.  1575. 1579-1581.  91  I.  Ed.  1995  (1947); 
Retail.  Wholesale  and  Department  Store  Union  v. 
Notional  Labor  Relations  Board  466  F  Jd  360,  389- 
90  (D.C.  Cir.  1972);  Pacific  Molasses  Compauy  v. 


Federal  Trade  Commission,  356  F.2d  386,  390  (5th 
Cir.  1966).  The  Commission  could  property 
determine  that  an  adverse  affect  (sJc)  on  odMf 
parties  could  result  from  a  retroactive  application  of 
the  new  definition.  Coe  v.  Secretary  of  Health. 
Education  and  Welfare.  502  F.2d  1337. 1340  (4th  Cir. 
1974).  Thus,  as  the  Commission  slated, 
Transwestem's  claims  must  stand  or  fall  under  ttte 
mles  as  they  stood  prior  to  the  amendment;  It  has 
no  vested  right  to  retroactivity.  * 

*o  The  Comraisaion  lias  never  made  incremental 
pricing  exemptive  rules  effective  retroactively. 
These  rules,  by  their  very  nature,  affect  i»any 
different  end  users  and  suppliers.  The  Commission 
did  make  one  rale  effective  retroactively  (Interim 
Rale  in  Docket  No  R.M81-1.  45  Fed.  Reg.  88,389  (Oct 
18. 1980))  However,  this  was  done  because  of  the 
unique  circumstances  involved.  The  rule  corrected 
an  error  in  iJie  calculation  of  the  prices  that  applied 
to  end  users  in  the  slate  of  Rhode  Island.  Prior  to 
the  issuance  of  the  rule  the  Commission  was  able  to 
determine  that  the  rule  wouW  only  affect  one 
distribution  company  and  that  the  retroactive 
change  in  prices  would  not  cause  an  administrative 
burden  for  this  supplier. 

«' 15  FERC  1  61.067  at  61,144-45. 

"  Cyanamid  argues  that  the  mechanical 
cogeneration  rule  can  tie  distinguished  from  these 
other  rules  because  of  the  potential  for  wasteful 
economic  expenditures  involved,  and  the  somewtial 
longer  Congressional  review  period  that  resulted. 
See  Cyanamid  August  3, 1963  Petition.  The 
Commission  disagrees  with  this  analysis  and  has 
already  pointed  out  that  no  change  in  the  effective 
date  Is  needed  to  prevent  wasteful  capital 
expenditures  that  were  never  actually  incurred  by 
Cyanamid.  See  discussion  supro  at  6-7  Further, 
while  the  mechanical  cogeneration  exemption  had  a 
longer  Congressional  review  period  than  other 
exemptions,  this  does  not  work  any  unfairness  on 
Cyanamid.  but  arises  frtwn  the  Coi^ressional  review 
process  itself,  which  can  be  expected  to  resatt  in 
varying  periods  of  review. 
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would  wreak  havoc  in  the  incremental 
pricing  program,  which  has  now  become 
stabilized,  by  inserting  new  price 
uncertainties  through  the  program,  (3) 
Furthermore,  retroactive  relief  would 
create  a  substantial  administrative 
burden  on  many  of  the  gas  suppliers  of 
those  facilities  granted  exemptions.  [See 
n.\7  supra.) 

The  Commission  Orders 

Consistent  with  the  foregoing 
discussion,  and  upon  reconsideration, 
the  effective  date  of  Order  No.  104  shall 
remain  March  1, 1981. 

By  the  Commission. 
Lois  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  86-13762  Filed  6-17-88:  8:45  am) 

BIIXING  CODE  e7t7-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  436  and  455 
(Docket  No.  86N-0197] 

Antibiotic  Drugs;  Vancomycin 
Hydroctiloride  Capsules 

agency:  Food  and  Drug  Administration 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
new  dosage  form  of  vancomycin 
hydrochloride,  vancomycin 
hydrochloride  capsules.  The 
manufacturer  has  supplied  sufficient 
data  and  information  to  establish  its 
safety  and  efTicacy. 
DATES:  Effective  )une  18, 1988; 
comments,  notice  of  participation,  and 
request  for  hearing  by  July  18, 1988; 
data,  information,  and  analyses  to 
justify  a  hearing  by  August  18. 1986, 
AOOflESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-«2,  5600  Fishers  Lane,  Rockville,  MD 
20657. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  Norton,  Center  for  Drugs  and 
Biologies  (HFN-81S),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-4290. 
SUPPLEMENTARY  INFORMATION:  FDA  has 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357).  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  dosage  form  of 


vancomycin  hydrochloride,  vancomycin 
hydrochloride  capsules.  The  agency  has 
concluded  that  the  data  supplied  by  the 
manufacturer  concerning  this  antibiotic 
drug  are  adequate  to  establish  its  safety 
and  efficacy  when  used  as  directed  in 
the  labeling  and  that  the  regulations 
should  be  amended  in  21  CFR  Parts  436 
and  455  to  provide  for  the  inclusion  of 
accepted  standards  for  the  prdduct. 

Environmental  Impact. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  (April  26. 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Submitting  Comments  and  Filing 
Objections 

This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  regulation  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  notice  and 
comment  procedure  and  delayed 
effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest.  The  regulation,  therefore,  is 
effective  June  18, 1986.  However, 
interested  persons  may  on  or  before  July 
18, 1986,  submit  Mrritten  comments  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  July  18. 1986,  a  written  notice 
of  participation  and  request  for  hearing, 
and  (2)  on  or  before  August  18, 1986.  the 
data,  information,  and  analyses  on 
which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  314.300. 
A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order. 


or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  per8on(s)  who  request(s]  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order,  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a,m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  SubjecU  in  21  CFR  Parts  436  and 
455 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Parts  436  and  455  are 
amended  as  follows: 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  436  continues  to  read  as  follows: 

Authority:  Sec.  507,  59  Stat.  463  as 
amended  (21  U.S.C.  357):  21  CFR  5.10. 

2.  Part  436  is  amended  in  S  436.201  by 
adding  new  paragraph  (b)(3)(iii):  by 
redesignating  paragraph  (c)(3)  (iii)  as 
(iv)  and  revising  it.  and  by  adding  new 
paragraph  (c)(3)(iii]  to  read  as  follows: 

S  436^1    Motsturt  determination. 

***** 

(b)  •  *  * 
(3)  •  *  * 

(iii)  Solvent  C.  Anhydrous  methanol. 

(c)  *  •  • 

(3)  *  *  * 

(iii)  Solvent  C.  Used  20  milliliters  of 
solvent  C  as  the  sample.  Start  the  stirrer 
and  titrate  to  the  ^dpoint  by  adding 
measured  quantities  of  Karl  Fischer 
reagent. 

(iv)  Calculate  the  Karl  Fischer  reagent 
equivalence  of  the  solvents  as  follows: 

VB  =  [Vr-Vm)Xf 
whcrBi 
Va.Vb,  and  Vc= Milliliters  of  Kari 


ITmrlmral     Dnniclor      /     \/r>l        l^l        Mr.       117      /     \Afar4rtaert  no       lima     10       1  aOCi      /     Piiloc     anrt     R  oni  it  a  tinn  Q 
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Fischer  reagent  equivaloit  to  the 
•fiquots  ueeid  of  solvents  A.  B,  and 
C  respectively; 

VV^Millililets  of  Karl  Fiscfa«  reagent 
used; 

Vm  =  Milliliters  of  methanol  solution 
used: 

/=  Milliliters  of  Karl  Fischer  reagent 
equivalent  to  each  milliliter  of 
methanol  solution  determined  as 
directed  in  paragraph  (cM2)  of  this 
section. 
•        •        •        •        • 

3.  In  9  43C215  by  revising  paragraphs 
(a),  (b),  and  (d),  and  adding  a  new 
paragraph  (c)(7)  to  read  as  foUows: 

S436.M5    OfssolutlontMt 

(a)  Equipment  Use  either  Apparatus  1 


«r  2  as  described  in  die  United  States 
Pharmacopeia  XXI  dissolution  lest. 

(b)  Procedure.  For  each  dosage  form 
listed  in  the  table  in  this  paragraph 
select  the  appropriate  dissolution 
medium,  rotation  rate,  sampling  time, 
and  apparatus,  and  proceed  as  set  forth 
in  either  Apparatus  1  or  2  methodology 
of  the  United  States  Pharmacopeia  XXI 
dissolution  test.  Determine  the  amount 
of  drug  substance  dissolved  by 
performing  the  assay  described  in 
paragraph  (c)  of  this  section.  The 
amount  of  dissolution  medium  removed 
for  sampling  purposes  may  be 
disregarded  if  the  amount  removed  is 
not  more  than  15  milliliters.  If  more  than 
15  milliliters  is  removed,  then  correct  for 
the  volume  removed. 
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B»^Tipafci  hydrocWonde  laWga... 

900  nL  dstaed  watar 

» 

73 

» 

75 
75 
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75 

75 

75 
MO 

^rabi                
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.  .do -     .     -. 

2 

do 
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(c)  •  *  • 

(7)  Vancomycin  hydrochloride.  Assay 
for  the  vancomycin  content  as-described 
in  §  436.105  of  this  chapter,  except  use 
the  sample  as  it  is  removed  from  the 
dissolution  test. 

(d)  Evaluation.  Use  the  dissolution 
acceptance  table  and  interpretation  in 
the  United  States  Pharmacopeia  XXI. 

PART  455— CERTAIN  OTHER 
ANTIBIOTIC  DRUGS 

4.  The  authority  citation  for  21  CFR 
Part  455  continues  to  read  as  follows: 

Authority:  Sec.  507.  59  Stat.  463  as 
amended  (21  U.S.C.  357);  21  CFR  5.10. 

5.  Part  455  is  amended  by 
redesignating  %  455.185  as  §  455.185a 
and  by  adding  new  (S  455.185  and 

455.185b  to  read  as  follows: 

§455.1S5    Vancomyctn  tiydrodtiokte  oral 


§  455. 1 85a    Vancomycin  hydrocMorida  for 
oral  solution. 


§45S.185b    Vancomycin  hydrochlorida 
capautas. 

(a)  Requirements  for  certification — (1} 
Standards  of  identity,  strength,  quality, 
and  purity.  Vancomycin  hydrochloride 
capsules  contain  vancomycin 
hydrochloride  dispersed  in  polyethylene 
glycol.  Each  capsule  contains  either  125 
milligrams  or  250  milligrams  of 
vancomycin.  Its  potency  is  satisfactory 
if  it  is  not  less  than  90  percent  and  not 
more  than  115  percent  of  the  number  of 
milligrams  of  vancomjrcin  that  it  is 
represented  to  contain.  Its  moisture  is 
not  more  than  8  percent.  It  passes  the 
dissolution  test  The  vancomycin 
hydrochloride  used  conforms  to  the 
standards  prescribed  by  \  455.85(a)(1). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter. 

(3)  Requests  for  certification;  samples. 
In  addition  to  complying  with  the 
requirements  of  (  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 
[a]  The  vancomycin  hydrochloride 
used  in  making  the  batch  for  potency. 


moisture,  pH,  factor  A  content,  and 
identity. 

(b)  The  batch  for  potency,  moisture, " 
and  dissolution. 

(11)  Samples,  if  required  by  the 
Director,  Center  for  Drugs  and  Biologies: 

(a)  The  vancomycin  hydrochloride 
used  in  making  the  batch:  12  packages, 
each  containing  approximately  500 
milligrams. 

(b)  The  batch:  A  minimum  of  100 
capsules. 

(b)  Tests  and  methods  ofas3ay—{\\ 
Potency.  Proceed  as  directed  in 
§  436.105  of  this  chapter,  preparing  the 
sample  for  assay  as  follows:  Place  a 
representative  number  of  capsules  into  a 
high-speed  glass  blender  jar  with 
sufficient  distilled  wafer  to  obtain  a 
stock  solution  of  convenient 
concentration.  Blend  for  3  to  5  minutes. 
Further  dilute  an  aliquot  of  the  stock 
solution  with  O.lAf  potassium  phosphate 
buffer,  pH  4.5  (solution  4)  to  the 
reference  concentration  of  10 
micrograms  of  vancomycin  per  milliliter 
(estimated). 

f2)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter,  using  the 
titration  procedure  described  in 
paragraph  (eHl)  of  that  section,  except: 

(i)  Remove  gelatin  coating  before 
grinding  the  capsules;  and 

(ii)  Use  solvent  C  in  lieu  of  solvent  A. 

(3)  Dissolution.  Proceed  as  directed  in 
§  436.215  of  this  chapter.  The  quantity  Q 
(the  amount  of  vancomycin  dissolved)  is 
85  percent  within  45  minutes. 

Dated:  June  6, 1986. 
Daniel  L..Michels. 

Director.  Office  of  Compliance  Center  for 
Drugs  and  Biologies. 
(FR  Doc.  88-13689  Filed  ft-17-88: 8:45  amj 

■NJJNQ  COOe  41«0-01-M 


LIBRARY  OF  CONGRESS 

36  CFR  ParU  701  and  703 

Organization,  Policies  and  Procedures 

AOCNCY:  Library  of  Congress. 

ACTWM;  Final  rule. 

SUMMAHV:  In  the  interest  of  providing 
members  of  the  public  and  other 
interested  parties  with  information 
reflecting  current  organization,  policies, 
and  procedures,  the  Library  is  revising 
the  text  of  its  regulations  as  published  in 
Chapter  VII,  Title  36  of  the  Code  of 
Federal  Regulations. 
EFFicnvE  date:  )uly  1. 1986. 

FOn  FURTHCA  INFORMATION  CONTACT: 

Howard  Blancheri,  Executive  Officer, 
Management  Services  (287-5560). 


SUPPLEMENTARY  INFORMATION: 
List  of  Subjects 
40  CFR  Part  701 

Libraries. 
40  CFR  Part  703 

Archives  and  records. 

For  reasons  set  out  in  the  preamble, 
Chapter  VII.  Title  36  of  the  Code  of 
Federal  Regulations  is  amended  as 
shown: 

PART  701 -[AMENDED] 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  Sec.  1,  29  Stat.  544.  546  (2  U.S.C. 
136) 

2.  Sections  701.21  and  701.27,  as  listed 
in  the  table  of  contents  are  revised  to 
read  as  follows: 

701.21  Service  of  maps  and  cartographic 
materials. 

701.27  Service  of  scientific  and  technical 
materials. 

3.  Section  701.3  is  revised  to  read  as 
follows: 

§701.3    Removal  of  materials  from  the 
Library  buildings. 

No  material  may  be  removed  from  the 
Library  buildings  without  the  proper 
stamp,  pass,  or  other  authorization  as 
prescribed  by  regulations  established  by 
The  Librarian  of  Congress.  All  property 
including,  but  not  limited  to,  suitcases, 
briefcases,  handbags,  large  envelopes, 
packages,  and  office  equipment  may  be 
inspected  upon  leaving  Library  buildings 
in  order  to  prevent  the  improper  removal 
of  property  belonging  to  the  U.S. 
Government. 

4.  Section  701.4  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 

§  701.4    Information  ttoov^  the  Lll>rary. 

*   *   *  For  convenience  of  the  public, 
the  office  administers  information 
counters  in  the  James  Madison  and 
Thomas  Jefferson  Buildings;  its  staff 
answers  visitors'  inquiries  about  the 
Library  but  does  not  provide  reference 
service  for  readers  wishing  to  use  the 
Library's  collections.  *  *  * 

5.  Section  701.5  is  revised  to  read  as 
follows: 

§  701.5    The  Utnary's  reading  rooms  and 
public  use  tttareof . 

Materials  in  the  general  classified 
collections  of  the  Library  are  serviced  in 
the  Main  and  Local  History  and 
Genealogy  reading  rooms  (Thomas 
Jefferson  Building),  and  the  Science  and 
Social  Science  reading  rooms  (John 
Adams  Building).  Special  collections,  as 
explained  further  in  subsequent 
sections,  are  serviced  in  the  following 
reading  rooms;  Archive  of  Folk  Culture. 


European,  Microform,  and  Rare  Book 
and  Special  Collections  (Thomas 
Jefferson  Building),  African  and  Middle 
East  and  Asian  (Adams  Building),  and 
Geography  and  Map.  Law  Library, 
Manuscript,  Motion  Picture  and 
Television.  Newspaper  and  Current 
Periodical,  Performing  Arts,  Prints  and 
Photographs,  and  Recorded  Sound 
Reference  Center  (James  Madison 
Memorial  Building).  Reference  and 
bibliographic  assistance  is  provided  by 
the  staff  on  duty  in  the  reading  rooms,  to 
the  extent  necessary  to  supplement  the 
reader's  prior  use  of  library  resources 
elsewhere  and/or  to  facilitate  use  of  the 
Library's  collections. 

§701.6    [Amended] 

6.  Section  701.6  is  amended  by 
removing  the  words  "Collection 
Management"  and  inserting,  in  their 
place,  the  words  "General  Reading 
Rooms". 

7.  Section  701.9  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 

§701.9    Loans  of  library  materials. 

*  *  *  Subject  to  regulations  and 
conditions  established  by  The  Librarian 
of  Congress,  special  permission  to 
withdraw  materials  may  be  given  to 
congressional  staff.  •  *  * 

8.  Section  701.13  is  revised  to  read  as 
follows: 

§701.13    Service  of  African  and  Middle 
Eastern  materials. 

(a)  Services  to  readers  in  the  African 
and  Middle  Eastern  Division  are 
provided  in  accordance  with  prescribed 
conditions  of  use  of  materials  in  the 
custody  of  the  division:  materials 
written  or  printed  in  Arabic,  Hebrew. 
Persian,  Turkish.  Yiddish,  etc. 

(b)  Readers  requiring  reference  and 
bibliographic  assistance  in  the  general 
areas  of  African  and  Middle  Eastern 
studies  are  assisted  in  the  African  and 
Middle  Eastern  Division's  three 
component  sections:  African.  Hebraic, 
and  Near  East,  each  of  which  maintains 
a  reference  collection  and  pertinent 
bibliographic  tools.  Reference  service  on 
special  materials  of  interest  to  African 
and  Middle  Eastern  studies  (except  law) 
is  provided  by  the  divisions  holding 
such  materials,  as  identified  in  S  701.5. 
In  the  fields  of  science  and  technology, 
reference  and  bibliographic  services  are 
provided  by  the  Science  and  Technology 
Division. 

9.  Section  701.14  is  revised  to  read  as 
follows: 

§701.14    Serviea  of  Asian  matariala. 

(a)  Services  to  readers  in  the  Asian 
Division  are  provided  in  accordance 
with  prescribed  conditions  of  use  of 


materials  in  the  custody  of  the  division: 
materials  written  or  printed  in  Bengali. 
Burmese,  Chinese,  Hindi,  Indonesian, 
Japanese,  Korean,  Thai,  Urdu. 
Vietnamese,  etc. 

(b)  Readers  requiring  reference  and 
bibliographic  assistance  in  the  general 
areas  of  Asian  studies  are  assisted  in 
the  Asian  Division's  three  component 
sections.  Reference  service  on  special 
materials  of  interest  to  Asian  studies 
(except  law)  is  provided  by  the  divisions 
holding  such  materials,  as  identified  in 
§  701.5.  In  the  fields  of  science  and 
technology,  reference  and  bibUographic 
services  are  provided  by  the  Science 
and  Technology  Division, 

10.  Section  701.15  is  revised  to  read  as 
follows: 

§  701.15    Service  of  European  materials. 

(a)  Services  to  readers  in  the 
European  Division  are  provided,  in 
accordance  with  prescribed  conditions 
of  use  of  the  materials  in  the  custody  of 
the  European  Division:  Unbound  serials 
and  newspapers,  (with  the  exception  of 
those  assigned  to  the  Law  Library), 
written  or  printed  in  any  of  the  Slavic 
languages  and  in  Estonian.  Latvian,  and 
Lithuanian.  Readers  requesting 
reference  and  bibliographic  assistance 
on  European  materials  classified  in  the 
general  collections  are  assisted  by  staff 
on  duty  in  the  general  reading  rooms,  or 
in  the  European  Reading  Room,  which 
maintains  a  reference  collection  and 
pertinent  informational  files. 

(b)  The  professional  staff  of  the 
European  Division  renders  reference 
and  bibliographic  services  pertaining  to 
the  cultural,  political,  social,  and 
economic  life  of  Albania,  Austria, 
Belgium.  Bulgaria,  Cyprus, 
Czechosloviakia.  Denmark.  Estonia. 
Finland,  France,  the  German  Democratic 
Republic,  the  Federal  Republic  of 
Germany,  Greece,  Hungary.  Iceland. 
Italy.  Latvia.  Liechtenstein.  Lithuania. 
Luxembourg,  Monaco,  The  Netherlands, 
Norway,  Poland,  Romania.  San  Marino, 
the  Soviet  Union,  Sweden,  Switzerland, 
the  Vatican  City,  and  Yugoslavia. 
Reference  service  on  special  materials 
of  interest  to  European  studies  (except 
law)  is  provided  by  the  divisions  holding 
such  materials,  as  identified  in  §  701.5. 
In  the  fields  of  science  and  technology, 
reference  and  bibliographic  services  are 
provided  by  the  Science  and  Technology 
Division. 

§701.16    (Amandadl 

11.  Section  701.16.  paragraph  (b)  is 
amended  by  removing  the  words  "Folk 
Song"  and  inserting,  in  their  place,  the 
words  "Fork  Culture". 
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12.  Section  701.17  is  revised  to  read  as 
follows: 

§  701.17    Servic*  of  Hispanic  materials. 

(a)  Readers  requesting  reference  and 
bibliographic  assistance  on  Hispanic 
materials  classified  in  the  general 
collections  may  consult  staff  on  duty  in 
Ihe  general  reading  rooms,  or  in  the 
Hispanic  Reading  Room,  which 
maintains  a  reference  collection  and 
pertinent  informational  files. 

(b)  The  professional  staff  of  the 
Hispanic  Division  renders  reference  and 
bibliographic  services  pertaining  to  the 
cultural,  political,  social  and  economic 
life  of  Spain.  Portugal,  and  the  countries 
of  Latin  America  and  the  Caribbean,  as 
well  as  for  materials  pertaining  to  the 
social  and  cultural  life  of  Hispanics  in 
the  United  States.  Reference  service  on 
special  materials  of  interest  to  Hispanic 
studies  (except  law)  is  provided  by  the 
divisions  holding  such  materials,  as 
identified  in  S  701.5.  In  the  fields  of 
science  and  technology,  reference  and 
bibliographic  services  are  provided  by 
the  Science  and  Technology  Division. 

13.  Section  701.20  is  revised  to  read  as 
follows: 

§  701.20    Service  of  manuscript  materials. 

(a)  Services  to  readers  in  the 
Manuscript  Reading  Room  are  provided 
in  accordance  with  prescribed 
conditions  of  reader  registration  and  use 
of  the  materials  in  the  custody  of  the 
Manuscript  Division.  The  use  of  such 
materials  is  restricted  to  the  Manuscript 
Reading  Room. 

(b)  The  professional  staff  of  the 
Manuscript  Division  renders  reference 
and  bibliographic  services  pertaining  to 
its  collections  by  telephone,  through 
correspondence,  and  directly  to  adult 
readers  in  the  Manuscript  Reading 
Room. 

14.  Section  701.21  is  revised  to  read  as 
follows: 

§  701.21    Service  of  maps  and  cartographic 
materials. 

(a)  Services  to  readers  in  the 
Geography  and  Map  Reading  Room  are 
provided  in  accordance  with  prescribed 
conditions  of  reader  registration  and  use 
of  the  maps,  atlases  and  globes  in  the 
custody  of  the  Geography  and  Map 
Division.  The  use  of  such  materials  is 
restricted  to  the  Geography  and  Map 
Reading  Room. 

(b)  The  professional  staff  of  the 
Geography  and  Map  Division  renders 
reference  and  bibliographic  services 
pertaining  to  its  collections  by 
telephone,  through  correspondence,  and 
directly  to  adult  readers  in  the 
Geography  and  Map  Reading  Room. 


15.  Section  701.23  is  revised  to  read  as 
follows: 

9  701 .23    Service  of  motion  picture  and 
televWon  materials. 

(a)  Services  to  readers  in  the  Motion 
Picture  and  Television  Reading  Room 
are  provided  in  accordance  with 
prescribed  conditions  of  reader 
registration  and  use  of  the  motion 
picture  film,  and  videotape  materials  in 
the  custody  of  the  Motion  Picture, 
Broadcasting  and  Recorded  Sound 
Division.  The  use  of  such  materials  is 
restricted  to  the  Motion  Picture  and 
Television  Reading  Room. 

(b)  The  professional  staff  of  the 
Motion  Picture,  Broadcasting  and 
Recorded  Sound  Division  renders 
reference  and  filmographic  services 
pertaining  to  its  collections  by 
telephone,  through  correspondence  and 
directly  to  adult  readers  in  the  Motion 
Picture  and  Television  Reading  Room. 

16.  Section  701.24  is  revised  to  read  as 
follows: 

§  701.24    Service  of  music  materials. 

(a)  Services  to  readers  in  the 
Performing  Arts  Reading  Room  are 
provided  in  accordance  with  prescribed 
conditions  of  reader  registration  and  use 
of  the  music  materials  in  the  custody  of 
the  Music  Division.  The  use  of  such 
materials  is  restricted  to  the  Performing 
Arts  Reading  Room. 

(b)  The  professional  staff  of  the  Music 
Division  renders  reference  and 
bibliographic  services  pertaining  to  its 
collections,  by  telephone,  through 
correspondence  and  directly  to  adult 
readers  in  Performing  Arts  Reading 
Room  {see  also  Section  701.29). 

17.  Section  701.25  is  revised  to  read  as 
follows: 

§  70 1 .25    Service  of  prints  and 
photographs. 

(a)  Services  to  readers  in  the  Prints 
and  Photographs  Reading  Room  are 
provided  in  accordance  with  prescribed 
conditions  of  reader  registration  and  use 
of  the  collections  of  fine  and  historical 
prints,  drawings,  photographs,  posters, 
and  architectural  drawings  and 
photographs,  in  the  custody  of  the  Prints 
and  Photographs  Division.  The  use  of 
such  materials  is  restricted  to  the  Prints 
and  Photographs  Reading  Room. 

(b)  The  professional  staff  of  the  Prints 
and  Photographs  Division  renders 
reference  and  bibliographic  services 
pertaining  to  its  collections,  by 
telephone,  through  correspondence  and 
directly  to  adult  readers  in  the  Prints 
and  Photographs  Reading  Room. 

18.  Section  701.26  is  revised  to  read  as 
follows: 


§  701.26    Service  of  rare  books  and  special 
collections. 

(a)  Services  to  readers  in  the  Rare 
Book  and  Special  Collections  Reading 
Room  are  provided  in  accordance  with 
prescribed  conditions  of  reader 
registration  and  use  of  the  materials  in 
the  custody  of  the  Rare  Book  and 
Special  Collections  Division.  The  use  of 
such  materials  is  restricted  to  the  Rare 
Book  and  Special  Collections  Reading 
Room. 

(b)  The  professional  staff  of  the  Rare 
Book  and  Special  Collections  Division 
renders  reference  and  bibliographic 
services  pertaining  to  its  collections  by 
telephone,  through  correspondence,  and 
directly  to  adult  readers  in  the  Rare 
Book  and  Special  Collections  Reading 
Room. 

(c)  Service  to  readers  of  the  rare 
books  in  the  custody  of  the  Law  Library 
and  the  Music  Division  are  subject  to 
similar  regulations. 

19.  Section  701.27  is  revised  to  read  as 
follows: 

§  701.27    Service  of  scientific  and  technical 
materials.  ^ 

(a)  Readers  requesting  reference  and 
bibliographic  assistance  in  science  and 
technology  may  consult  the  staff  on  duty 
in  the  Science  Reading  Room.  Inquiries 
are  referred  when  necessary  to  subject 
specialists  in  the  Science  and 
Technology  Division.  A  special 
collection  of  technical  reports  is 
available  in  the  Science  Reading  Room. 
Materials  on  science  in  the  Library's 
subject-classified  collections  are  also 
served  in  the  Library's  other  general 
reading  rooms. 

(b)  In  answering  requests  for  referral 
service,  the  Resources  Analysis  Section 
of  the  General  Reading  Rooms  Division 
compiles  names,  addresses,  telephone 
numbers,  and  brief  descriptions  of 
appropriate  information  resources, 
which  may  include  professional 
societies,  university  research  bureaus 
and  institutes.  Federal  and  State 
agencies,  industrial  laboratories, 
museums,  testing  stations,  and 
individual  experts  as  well  as  more 
traditional  sources  of  information,  such 
as  technical  libraries,  information  and 
document  centers,  and  abstracting  and 
indexing  services. 

20.  Section  701.28  is  revised  to  read  as 
follows: 

§701.28    Service  Of  serial  materials. 

(a)  Services  to  readers  in  the 
Newspaper  and  Current  Periodical 
Reading  Room  are  provided  in 
accordance  with  prescribed  conditions 
of  use  of  the  collections  of  current  and 
unbound  periodicals,  bound,  unbound 


and  microfilmed  newspapers, 
Govenunent  documents,  ephemera,  etc. 
not  assigned  to  other  divisions,  in  the 
custody  of  the  Serial  and  Government 
Publications  Division.  The  use  of  such 
materials  is  restricted  to  the  Newspaper 
and  Current  Periodical  Reading  Room. 

(b)  The  professional  staff  of  the  Serial 
and  (Government  Publications  Division 
renders  reference  and  bibHographic 
services  pertaining  to  its  collections  as 
well  as  to  the  government  publications 
in  the  general  classified  collections,  by 
telephone,  through  correspondence  and 
directly  to  adult  readers  in  the 
Newspaper  and  Current  Periodical 
Reading  Room. 

21.  Section  701.29  is  revised  to  read  as 
follows: 

§701.29    Service  of  sound  rscordings. 

(a)  Services  to  readers  in  the 
Recorded  Sound  Reference  Center  in  the 
Performing  Arts  Reading  Room  are 
provided  in  accordance  with  prescribed 
conditions  of  reader  registration  and  use 
of  the  sound  recordings  of  all  kinds 
(except  recordings  for  the  blind)  in  the 
custody  of  the  Motion  Picture, 
Broadcasting  and  Recorded  Sound 
Division.  The  use  of  such  materials,  for 
serious  research  only,  is  restricted  to  the 
Performing  Arts  Reading  Room  and 
appointments  to  use  them  must  be 
sought  in  advance  by  application  to  the 
Motion  Picture,  Broadcasting  and 
Recorded  Sound  Division. 

(b)  The  professional  staff  of  the 
Recorded  Sound  Reference  Center 
renders  reference  and  discographic 
services  pertaining  to  the  collections,  by 
telephone,  through  correspondence,  and 
directly  to  adult  readers  in  the 
Performing  Arts  Reading  Room. 

(c)  Reference  and  information 
pertaining  to  folk  music  and 
ethnomusicology  are  available  from  the 
Archive  of  Folk  Culture,  American 
Folklife  Center. 

(d)  A  hst  of  recordings  of  poetry  and 
folk  music  issued  by  the  Library  of 
Congress  and  available  for  a  sale  may 
be  obtained  from  the  Public  Services 
Coordinator,  Motion  Picture. 
Broadcasting  and  Recorded  Sound 
Division,  Library  of  Congress, 
Washington,  DC  20540. 

•  22.  Section  701.30  is  revised  to  read  as 
follows: 

$701.30    Cataloging  distritMition. 

Bibliographic  products  and  services 
are  produced  and  supplied  to  the 
Library  of  Congress  and  other  libraries 
by  the  Cataloging  Distribution  Service. 
The  Service  sells  bibliographic  data  in 
•    the  form  of  printed  cards,  machine- 
readable  tapes  (MARC),  book  catalogs, 
microfiche  catalogs  and  technical 


publications  to  libraries,  learned 
societies,  professional  institudons. 
government  agencies,  private 
institutions,  and  cooperative  and 
commercial  processing  centers. 
Information  may  be  obtained  from  the 
Cataloging  Distribution  Service,  Library 
of  Congress. 

§701.31    (Amended! 

23.  Section  701.31  is  amended  by 
removing  the  words  "a  quarterly 
journal". 

24.  Section  701.23  is  revised  as 
follows: 

§701.23    Offers  o«  NWteriais  lor  purchase. 

The  Library  solicits  offers  of  library 
materials  (including  books,  periodicals, 
pamphlets,  manuscripts,  maps,  views, 
music,  recordings,  motion  pictures, 
photographs,  posters,  prints,  etc.).  Lists 
or  catalogs  offering  materials  should 
specify  author,  tide,  place  of  publication, 
date  of  publication,  whether  or  not 
copyrighted,  edition  note,  series  note, 
and  number  of  pages  or  volumes.  Each 
item  must  be  priced.  All  offers  of 
materials  and  all  other  correspondence 
concerning  the  acquisition  by  purchase 
of  materials  for  the  Library's  collections 
(including  invoices,  statements,  and 
questions  concerning  payment  for 
material  purchased  by  the  Library) 
should  be  addressed  to  the  Library  of 
Congress,  Order  Division.  Washington, 
DC  20504.  Materials  should  be  sent  "on 
approval"  unless  specifically  requested 
by  the  Order  Division. 

25.  Section  701.33(b)  is  revised  to  read 
as  follows: 

§  70 1 .33    Acquisition  of  library  materials  by 
non-purchase  means  and  disposition  of 
surplus  library  materials. 
•         *         *         *         • 

(b)  Disposition  of  surplus  books.  The 
Exchange  and  Gift  Division  has 
available  at  all  times  surplus  books  not 
needed  by  the  Library  for  its  own  uses. 
These  materials  are  made  available  for 
selection  on  exchange  by  eligible 
institutions,  organizations,  book  dealers, 
and  collections,  and  by  donation  to 
educational  institutions  (tax-supported 
or  non-profit  schools,  school  systems, 
colleges,  universities,  museums,  and 
public  libraries),  non-profit  tax-exempt 
organizations  (Section  501  of  IRS  Code) 
and  public  bodies  (agencies  of  local, 
state,  or  national  governments)  in  the 
United  States.  A  public  library  is 
defined  as  "a^  library  that  serves  free  all 
residents  of  a  community,  district,  state, 
or  region,  and  receives  its  fmancial 
support  in  whole  or  in  part  from  public 
funds." 


26.  Section  701.34  is  revised  to  read  as 
follows: 

§701.34    Contnetlng  Officers. 

The  following  officers  are  authorized 
to  procure  materials  and  services  on 
behalf  of  the  Library  of  Congress  and  to 
execute  contracts  in  the  particular  areas 
specified: 


Otteeri 


The  Libranan  o< 

Congrao 
The  Deputy  Libranan  o( 

Coogress 
The  Assooete  Libranan 

of  Congress 
Assooata  Librarian  tar 

Management. 
Director.  Congressional 

Research  Service 


Assistant  Libranan  tor 
Research  Services 

Director.  Utarary 

Environment 

Resources  Office 
Director.  Acquisitions 

and  Overseas 

Operations. 
Dvector.  National  Library 

Service  for  the  Blmd 

and  Physically 

Handnappad 
Director  of  Publishing 


Chief.  Procurement  and 

Suppty  OiMSion 
Chief  and  Atiatanl 

Chief.  Order  Oivisioa 
Chnt  ar<d  Asmtani 

Chief.  Exchange  and 

Gift  Division. 

Chief.  Financial 
Management  and 
Budgal  Officer 

Chief.  Manuscnpl 


Araas  ot  coi«ac*ng  aultiority 


All 


All  areas  esepl  maienals  tor  the 

Ubrary's  coMections 
Agnamams  to  procure  aiiperts  a 

consultants     (nduding     steno- 

graphc  reporter*),  pursuant  to 

2  U  S  C  te6<h)(2) 
Perlortnance    fees    tor    readings. 

lectures,    dramatic    teas    and 

Council  of  Scholars 
Rental/Space    Agreements    «nth 

Government  Agencies. 

Agreements      lor      blbhographac 


Chief.  Musk  Oivisnn  . 


EichAiits  Officw.. 


CcilBcaon  matenats  tor  the  Li- 
brary's Bind  ar«d  Phys«ally 
Handcappad  Program 

Agreements  iMti  outsOe  autlxirs 
and  agiweiiianU  related  to  the 
Utirary  s  prmling  needs  (non- 
appropnaied  fundsl 

Al  areas  except  materials  for  ttie 
Library's  collections. 

Malenala  Kx  the  Library's  collec- 
tions 

Agreements  nvotvmg  al  norvi>ur- 
chase  matanals  tar  the  Li- 
brwy's  coltoctions  (exchanges. 
gAs.  deposits,  etc ) 

Maragancy  agreements,  enter- 
tamment.  perlormance  of  aerv- 
ces  by  (he  Ubrary  and  mteitla- 
partmemal  charges 

Agreements  mvohnrig  the  Li- 
brary's Meratura  programs 
(non-appropnatad  funds) 

Agrsamants  involving  the  Li- 
brary's mac  programs  (norv 
appropnatad  tunds) 

Agreements  involving  loana  of  ei- 


Staff  Tranng  and 
Developmeni  Officer 

other  officers  wtio  are 
delegated  spaofc 
procurement  powers 
by  Tlw  Litiranan  of 
Congraas  m  specific 
situtations 


Tranng  agreements  a^th  educa- 
tional irtttnubora 
As 


§701.35    [Amended] 

27.  Section  701.35(b)  is  amended  by 
removing  the  words  "Associate 
Librarian  for  National  Programs"  and 
inserting,  in  their  place,  the  words 
"Assistant  Librarian  for  National 
Programs"  in  both  places  they  appear. 

PART  703— AVAILABIUTY  OF 
UBRARY  OF  CONGRESS  RECORDS 

1.  The  authority  citation  for  Part  703 
continues  to  read  as  follows: 

Authority.— 2  U.S.C.  136. 


iM    I 
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9703.6    (AiMfidwIl 

21.  Section  703.6(a)(2)  is  amended  by 
removing  the  words  "Information 
Systems  Office"  and  inserting,  in  their 
place,  the  words  "Automated  Systems 
Office". 

Effective  date — The  amendments  set 
forth  above  are  effective  July  1, 1986. 
Issued  in  Washington,  DC,  June  10, 1986. 
G1«B  A.  ZJnuiMwniaa. 

Associate  Librarian  for  Management,  Library 
of  Congress. 

|FR  Doc.  86-13620  Filed  6-17-86:  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1254  and  1260 

Records  Declassification 

aoency:  National  Archives  and  Records 

Administration  (NARA). 

ACnow:  Final  rule. 

SUMMARY:  This  rule  reorganizes  NARA 
regulations  concerning  the 
declassiflcation  of  classiHed  records  for 
which  NARA  has  declassification 
authority.  The  rule  removes  material 
which  is  duplicative  and  extends  the 
time  NARA  has  to  forward  to  the 
responsible  agency  requests  for 
declassification  of  classified  information 
less  than  30  years  old. 
EFFECTIVE  DATE:  June  18,  1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Adrienne  C.  Thomas  or  Nancy  Allard  at 
202-523-3214  (FTS  523-3214). 
SUPPLEMENTARY  INFORMATION:  On  April 
17. 1986,  NARA  published  a  notice  of 
proposed  rulemaking  (51  FR  13026)  to 
consolidate  its  regulations  relating  to 
declassification  of  classified  records  for 
which  NARA  has  declassification 
authority.  No  conmients  were  received. 

This  rule  removes  from  Part  1254 
procedures  for  mandatory  review  of 
classified  information  which  are  already 
contained  in  Part  1260,  and  removes 
from  Part  1260  procedures  for  public 
requests  for  mandatory  review  which 
are  also  found  in  §  1254.46.  A  reference 
to  the  procedures  in  S  1254.46  is  added 
to  S  1260.1.  In  addition.  Subparts  A  and 
B  of  Part  1260  are  combined  because  the 
procedures  outlined  in  these  subparts 
are  the  same  for  both  classified  U.S. 
originated  information  and  foreign 
government  information  provided  to  the 
United  States  in  confidence. 

Section  1260.10(a)  is  further  modified 
by  changing  the  time  limit  from  20  days 
to  30  days  for  NARA  to  forward  to  the 
responsible  agency  mandatory  review 
requests  involving  information  less  than 


30  years  old.  The  Information  Security 
Oversight  Office  (ISOO)  implementing 
directive  allows  an  agency  30  days  to 
respond  to  a  mandatory  review  request. 
Because  of  an  increase  in  demand,  the 
volume  of  records  involved  in  May 
requests,  and  the  decrease  in  personnel 
resources  for  this  activity,  NARA  has 
difficulty  in  meeting  the  shorter 
deadline. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  impact  on  small  business 
entities. 

list  of  Subjecto  in  36  CFR  Parte  1254  and 
1260 

Archives  and  records.  Classified 
information. 

For  the  reasons  set  forth  in  the 
preamble,  Title  36  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1254— AVAILABILITY  OF 
RECORDS  AND  DONATED 
HISTORICAL  MATERIALS 

1.  The  authority  citation  for  Part  1254 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2101-211& 

§§  1254.42  and  1254.44    [Redesignated] 

2.  Section  1254.42  is  redesignated  as 
S  1254.44,  S  1254.44  is  redesignated  as 
S  1254.42,  and  the  internal  reference  in 
paragraph  (c)  of  the  redesignated 

§  1254.44  is  changed  to  read  "5  1254.42." 

S§  1254.48  ttirough  1254.54    [Retnovedl 

3.  Sections  1254.48, 1254.50, 1254.52, 
and  1254.54  are  removed. 

91254.56    [Redesignated] 

4.  Section  1254.56  is  redesignated  as 
§  1254.48. 

(1254.58    [Redesignated] 

5.  Section  1254.58  is  redesignated  as 
S  1254.50. 

PART  1260— DECLASSIFICATION  OF 
AND  PUBLIC  ACCESS  TO  NATIONAL 
SECURITY  INFORMATION 

6.  The  authority  citation  for  Part  1260 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a):  Executive 
Order  12356  of  April  2, 1982  (3  CFR  1982 
Comp.,  p.  166). 

7.  Section  1260.1  is  revised  to  read  as 
follows: 

§  1260.1    Scope  of  part 

Declassification  of  and  public  access 
to  national  security  information  and 
material  (hereafter  referred  to  as 
"classified  information"  or  collectively 


termed  "information")  is  governed  by 
Executive  Order  12356  of  April  2, 1982 
(47  FR  14874,  April  6, 1982)  and  by  the 
Information  Security  Oversight  Office 
Directive  Number  1  of  June  22, 1982  (47 
FR  27836,  June  25, 1982).  Documents 
declassified  in  accordance  with  this 
regulation  may  be  withheld  from  release 
under  the  provisions  of  5  U.S.C.  552(b) 
for  accessioned  agency  records  or 
S  1254.36  for  donated  historical 
materials.  Procedures  for  public  requests 
for  mandatory  review  of  classified 
information  under  Executive  Order 
12356  are  found  in  S  1254.46  of  this 
chapter. 

§1260.2    [Removed] 

8.  Section  1260.2  is  removed. 

Subpart  A— Mandatory  Review  of 
Classified  U.S.  Government  Originated 
Information  and  Foreign  Government 
Information  Provided  to  the  United 
States  in  Confidence 

9.  Section  1260.10  is  revised  to  read  as 
follows: 

§1260.10    NARA  action. 

(a)  Information  Jess  than  30  years  old 
NARA  shall  promptly  acknowledge 
receipt  of  a  request  for  mandatory 
review  of  classified  U.S.  Government 
originated  information,  and  within  30 
calendar  days  of  receipt  of  the  request, 
shall  forward  the  request,  with  copies  of 
the  documents  containing  the  requested 
information,  to  the  agency  that 
originated  the  information  or  to  the 
agency  that  the  Archivist  determines 
has  primary  subject  matter  interest. 
With  respect  to  foreign  government 
information,  the  request  and  copies  of 
the  documents  shall  be  forwarded  to.the 
agency  which  initially  received  or 
classified  the  information.  If  unable  to 
identify  that  agency.  NARA  shall 
forward  the  request  to  the  agency  which 
has  primary  subject  matter  interest. 
NARA  shall  inform  the  requester  that 
referrals  have  been  made  to  the 
appropriate  Government  agency. 

(b)  Information  more  than  30  years 
old.  NARA  shall  acknowledge  receipt  of 
a  request  for  mandatory  review  of 
classified  U.S.  Government  originated 
information  or  foreign  government 
information  which  NARA  may  review 
for  declassification  using  systematic 
review  guidelines,  and  within  60  days  of 
receipt  of  the  request  shall  act  upon  it 
and  notify  the  requester  of  the  action 
taken.  If  additional  time  is  necessary  to 
make  a  declassification  determination, 
NARA  shall  notify  the  requester  of  the 
time  needed  to  process  the  request. 
Except  in  unusual  circumstances,  NARA 
will  make  a  final  determination  within  1 


year  of  the  receipt  of  the  request. 
Information  which  NARA  may  not 
declassify  using  the  systematic  review 
guidelines  will  be  promptly  forwarded, 
with  copies  of  the  documents  containing 
the  requested  information,  to  the 
responsible  agency.  NARA  shall  inform 
the  requester  that  referrals  have  been 
made  to  the  appropriate  Government 
agency. 

10.  Section  1260.12  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

§  1260.12    Agency  action. 

Upon  receipt  of  a  request  for 
mandatory  review  of  classified  U.S. 
Government  originated  information  or 
foreign  government  information 
forwarded  by  NARA.  the  originating  or 
responsible  agency  shall: 


Subpart  B— (Removed  and  Reserved] 

11.  Subpart  B.  consisting  of  §§  1260.20 
and  1260.22,  is  removed  and  reserved. 

Dated:  May  28. 1986. 
Frank  G.  Burke, 

Acting  Archivist  of  the  United  States. 
|FR  Doc.  86-13732  Filed  6-17-86;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IPP  6F3402/R843;  FRL-3032-2J 

Pesticide  Tolerances  for  3,5-Dimettiyl- 
4-<Methylthio)Pheny1  Met»iyicart>amate 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  40  CFR- 
180.320  by  reducing  and  establishing 
maximum,  interim  permissible  level  of 
residues  for  the  insecticide/bird 
repellent  3.5-dimethyl-4- 
(methylthio)phenyl  methylcarbamate  in 
or  on  blueberries  and  cherries  from  25  to 
5  parts  per  million  (ppm).  The  interim 
tolerances,  requested  by  the  Mobay 
Chemical  Corp..  expire  March  31, 1989. 
EFFECTIVE  DATE:  Effective  on  June  18, 
1986. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  [PP 
6F3402/R843|.  may  be  submitted  to  the 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  Room  3708,  401  M 
Street  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  Mail:  William  H.  Miller.  Product 
Manager  (PM)  16.  Registration  Division 


(TS-767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington.  DC  20460. 

Office  location  and  telephone  number. 

Room  211.  CM#2. 1921  Jefferson  Davis 

Highway.  Arlington.  VA  22202  (703- 

557-2600). 
SUPPlfMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  May  15, 1986  (51  FR  17828). 
which  announced  that  the  Mobay 
Chemical  Corp.,  P.O.  Box  4913,  Kansas 
City,  MO  64120,  had  submitted  pesticide 
petition  6F3402  to  EPA  proposing  that  40 
CFR  180.320  be  amended  by  reducing 
the  established  tolerances  in  or  on 
blueberries  and  cherries  from  25.0  ppm 
to  5.0  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  data  considered  in 
support  of  the  regulation  include: 

1.  A  2-year  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  5.0 
ppm  (0.125  mg/kg/day)  based  on 
cholinesterase  inhibition. 

2.  A  2-year  rat  feeding/oncogenic 
study  with  a  NOEL  of  100.0  ppm  based 
on  cholinesterase  inhibition  (no 
oncogenic  effects  observed  at  dosage 
levels  up  to  and  including  600.0  ppm 
which  was  the  highest  level  tested). 

3.  A  rabbit  teratology  study  with  a 
NOEL  of  10.0  mg/kg  (no  teratogenic 
effects  were  observed  at  dosage  levels 
up  to  and  including  10.0  mg/kg  which 
was  the  highest  level  tested). 

4.  A  rat  teratology  study  with  a  NOEL 
of  10.0  mg/kg  (no  teratogenic  effects 
were  observed  at  dosage  levels  up  to 
and  including  10.0  mg/kg  which  was  the 
highest  level  tested). 

5.  A  3-generation  rat  reproduction 
study  with  a  NOEL  of  300.0  ppm  (no 
reproductive  effects  were  observed  at 
dosage  levels  up  to  and  including  300.0 
ppm  which  was  the  highest  level  tested). 

6.  An  acute  delayed  neurotoxicity 
study  in  hens  which  was  negative  for 
neurotoxic  effects  under  conditions  of 
the  study  (highest  dose  tested  was  380 
mg/kg). 

Based  on  the  2-year  dog  feeding  study 
with  a  NOEL  of  5.0  ppm  (0.125  mg/kg/ 
day)  and  using  a  safely  factor  of  10,  the 
acceptable  daily  intake  (ADI)  for 
humans  is  0.0125  mg/kg  of  body  weight 
per  day  and  the  maximum  permissible 
intake  (MPI)  is  0.7500  mg/day  for  a  60-kg 
human. 

The  current  established  tolerances  for 
residue  of  3,5-dimethyI-4- 
(methylthio)phenyl  methylcarbamate 
comprise  a  theoretical  maximum  residue 
contribution  (TMRC)  of  0.2542  mg/day 
(1.5  kg)  and  utilizes  33.69  percent  of  the 


ADI.  As  a  result  of  this  regulation,  the 
TMRC  will  be  reduced  to  0.2145  mg/day 
(1.5  kg)  and  28.61  percent  of  the  ADI  will 
be  utilized. 

No  feed  items  are  involved;  therefore. 
it  is  expected  that  no  secondary 
residues  in  meat,  milk,  poultry  and  eggs 
will  result  from  the  use  of  the  pesticide 
on  blueberries  and  cherries. 

The  metabolism  of  the  insecticide  is 
adequately  understood,  and  an 
analytical  method,  gas  liquid 
chromatography  with  a  flame 
photometric  detector,  is  available  for 
enforcement  purposes.  New 
methodology  is  forthcoming.  If  method 
trials  are  successful,  the  new 
methodology  will  replace  the  current 
methodology  in  PAM.  Because  the 
Agency  presently  has  concerns  over  this 
new  methology,  the  Agency  is  limiting 
the  period  of  time  that  the  reduced 
tolerance  is  to  be  in  effect.  When  the 
Agency  receives  the  additional  data 
needed  to  verify  the  analytical  method, 
which  is  due  December  31. 1987.  it  will 
reassess  the  tolerance  for  blueberries 
and  cherries  and,  if  appropriate,  will 
establish  a  permanent  tolerance  for 
these  commodities.  There  are  no 
regulatory  actions  pending  against 
continued  registration  of  the  insecticide/ 
bird  repellent,  and  no  other 
considerations  are  involved  in 
estabishing  the  tolerance. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought.  Based  on  the  above  information 
and  data,  the  Agency  concludes  that  the 
establishment  of  the  tolerances  will 
protect  the  public  health  and  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supporled  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

As  required  by  Executive  Order  12291. 
the  EPA  has  determined  that  this  rule  is 
not  a  "Major"  rule  and  therefore  does 
not  require  a  Regulatory  Impact 
analysis. 

The  Office  of  Management  and  Budget 
has  reviewed  this  action  and  determined 
that  the  requirements  of  Section  3  of 
Executive  Order  12291  have  been 
satisfied. 


JM  i 
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List  of  Subiects  in  40  CFR  Part  IM 

AdminJatrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  June  6. 1986. 
Steve  Schatzow, 
Director.  Office  of  Pesticide  Programs. 

PART  18&-(  AMENDED] 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  Zl  VS.C.  346a. 

2.  Section  180.320  is  revised  as 
follows: 

§  180.320    3,5-WraemyM- 
(mettiytthto)phanyt  methytcsrbsmal*; 
toierancM  for  rcsMuM. 

(a)  Tolerances  are  established  for 
residues  of  the  pesticide  3,5-dimethyl-4- 
(methylthio)phenylmethylcarbamate 
and  its  cholinesterase-inhibiting 
metabolites  in  or  the  raw  agricultural 
commodities  as  follows: 


CMuskuNS. 
Com.  ladder 
Com.  forage  . 


Com,  Iresh  (loc  imoU  K  +  CWHH) . 

Com.  gram,  held — 

Com.  gran,  po>i 


002 
0.03 
0.03 
0i>3 
0J» 
0.03 
IS 


(b)  Interim  tolerances,  to  expire  March 
31. 1989.  are  established  for  residues  of 
the  pesticide  3.5-dimethyl-4- 
(methylthio)phenyl  methylcarbamate 
and  its  cholinesterase-inhibiting 
metabolites  in  or  the  raw  agricultural 
commodities  as  follows: 


ConvnodNtos 


p^f 


S.0 
S.0 


(FR  Doc.  86-13462  Filed  6-18-86;  8:45  am| 

BIUJNQ  COOC  UM-SO-M 


40  CFR  Part  180 

[PP  5E3199/R836;  FRL-303O-61 

Pesticide  Tolerance  for  3,5-Dichloro-N- 
(1 ,1-Dlinethyl-2-Propynyl)Benrainkle 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnOM:  Final  rule. 


SUMMARV:  This  rule  establishes  a 
tolerance  for  the  combined  residues  of 
the  herbicide  3,5-dichloro-A^-(l,l- 
dimethyl-2-propynyl)benzamide 
(referred  to  in  the  preamble  of  this 
document  as  "pronamide")  and  its 
metabolites,  in  or  on  the  raw 
agricultural  commodity  rhubarb.  This 
regulation,  to  establish  a  maximum 
permissible  level  for  residues  of 
pronamide  in  or  on  rhubarb,  was 
requested  in  a  petition  by  the  Inter- 
regional Research  Project  No.  4  (IR-4). 
EFFECTIVE  DATE:  Effective  on  June  1& 
1986. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (PP 
5E3199/R836),  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Room  3708,  401  M 
Street  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Jack  Housenger,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  EHvision.  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington,  DC  20460 
Office  location  and  telephone  number 
Room  716B,  CM  #2, 1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202 
(703-557-1806). 
SUPPtJEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  April  16, 1986  (51  FR 
12886],  which  announced  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231  Rutgers  University, 
New  Brunswick,  NJ  08903,  had 
submitted  pesticide  petition  5E3199  to 
EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4  Project 
and  the  Agricultural  Experiment  Station 
of  Oregon  proposing  the  establishment 
of  a  tolerance  for  the  combined  residues 
of  the  herbicide  pronamide  and  its 
metabolites  (calculated  as  3,5-dichloro- 
A^-(l.l-dimethyl-2-propynyl)benzamide) 
in  or  on  the  raw  agricultural  commodity 
rhubarb  at  0.1  part  per  million  (ppm). 
The  petitioner  further  proposed  that:  (1) 
The  use  of  pronamide  on  rhubarb  be 
limited  to  Oregon  and  Washington 
based  on  the  geographical 
representation  of  the  residue  data 
submitted,  (2)  additional  residue  data 
will  be  required  to  expand  the  area  of 
usage,  and  (3)  persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 


The  data  submitted  and  other  relevant 
information  have  been  evaluated  and 
discussed  in  the  proposed  rulemaking 
Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  would  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
pubHcation  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated;  June  3, 1988. 
Steven  Schatzow, 
Director,  Office  of  Pesticide  Programs. 

PART  40-{AMENDED] 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a. 

2.  Section  180.317  is  amended  by 
designating  the  existing  paragraph  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

§  180.317    3,5-OtehlofO-M- 
(l,l-<«m«thy1-2-ptopyny0»»«»w««"*<*e; 
tol«ranc«s  tbr  rssktuM. 

la)  *   *  *  .       .       , 

(b)  Tolerance  with  regional 
registration  are  established  for  the 
combined  residues  of  the  herbicide  3,5- 
dichIoro-N-(l.l-dimethyl-2- 
propynyl)benzamide  and  its  metabolites 
(calculated  as  3,5-dichloro-7V-{l,l- 
dimethyl-2-propynyl)ben2amide)  in  or 
on  the  following  raw  agricultural 
commodities: 


CofTvnodHMO 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3610 
[Circuiar  No.  2583] 

Sales;  Emergency  Rnal  Rulemaking 
Establishing  Procedures  for 
Noncompetttlve  Sales  In  Excess  of 
100,000  Cubic  Yards  of  Mineral 
Materials 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Emergency  final  rulemaking. 

SUMMARY:  The  existing  mineral 
materials  sales  regulations  authorize  the 
noncompetitive  sale  of  mineral 
materials  not  in  excess  of  100,000  cubic 
yards  in  any  individual  sale  or  200,000 
cubic  yards  in  any  one  State  for  the 
benefit  of  any  entity  in  any  period  of 
twelve  consecutive  calendar  months. 
This  emergency  final  rulemaking  would 
authorize  the  noncompetitive  sale  of 
unlimited  amounts  of  mineral  materials 
where  the  Director,  Bureau  of  Land 
Management,  determines  that 
competition  is  not  possible  under  the 
circumstances  or  there  exists  an 
emergency  situation  that  threatens 
public  property,  health  or  safety. 
EFFECTIVE  DATE:  June  18, 1986. 
ADDRESS:  Comments,  questions  or 
inquiries  should  be  sent  to:  Director 
(140),  Bureau  of  Land  Management, 
Room  5555,  Main  Interior  Bldg..  1800  C 
Street,  NW.,  Washington.  DC  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT. 

Brenda  Aird,  (202)  343-8537. 

SUPPLEMENTARY  INFORMATION:  The 

existing  regulations  covering  sales  of 
mineral  materials  limit  the 
noncompetitive  sale  of  mineral 
materials  to  100,000  cubic  yards  or 
weight  equivalent  in  any  individual  sale 
and  200.000  cubic  yards  or  weight 
equivalent  to  any  entity  per  year  per 
State.  The  existing  regulations  require 
that  the  United  States  receive  the 
appraised  fair  market  valilfe  for  any 
mineral  materials  sold 
noncompetitively.  These  limitations  on 
the  amount  of  mineral  materials  that  can 
be  sold  noncompetitively  do  not  apply 
to  sales  for  the  Trans-Alaska  Pipeline 
System  or  the  Alaska  Natural  Gas 
Transportation  System.  The  Material 
Sales  Act  (30  U.S.C.  601  et  seq),  allows 
the  Secretary  of  the  Interior  to  sell 
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mineral  materials  noncompetitively 
where  their  competitive  sale  would  be 
impractical.  The  existing  regulations  do 
not  make  any  provision  for  situations 
where  competition  is  not  possible  or 
where  emergencies  exist  that  threaten 
public  property,  health  or  safetjr. 

The  rising  level  of  the  Great  Salt  Lake, 
Utah,  has  created  a  situation  that  is 
threatening  a  major  transportation 
corridor,  thereby  endangering  both 
public  and  private  property,  as  well  as 
the  public  health  and  safety. 
Representatives  of  a  transcontinental 
railroad  threatened  by  the  rising  level  of 
the  Great  Salt  Lake  have  requested  that 
the  Department  of  the  Interior  provide 
the  immediate  sale  of  large  quantities  of 
mineral  materials  for  the  purpose  of 
protecting  the  endangered 
transportation  corridor.  The  existing 
regulations  limit  the  Department's 
authority  to  sell  unlimited  amounts  of 
mineral  materials  noncompetitively. 
Further,  the  emergency  need  for  this 
mineral  material  does  not  permit  the 
time-consuming  process  of  making  the 
mineral  materials  available  through  the 
competitive  process  required  by  S  3610.3 
of  the  existing  regulations.  Therefore, 
the  Department  has  determined  that  it 
cannot  meet  the  request  for  unlimited 
amounts  of  minerals  materials  to  meet 
this  or  any  other  emergency  without 
amending  the  existing  regulations  in  43 
CFR  Part  3610.  Further,  this  emergency 
situation  has  convinced  the  Department 
that  it  needs  the  flexibility  to  meet  such 
emergency  situations  in  the  future, 
wherever  they  may  arise.  This  final 
rulemaking  will  amend  Part  3610  to 
provide  the  Department,  acting  through 
the  Bureau  of  Land  Management,  the 
authority  needed  to  meet  all  such 
emergencies. 

Because  time  ia  of  the  essencein 
meeting  the  current  emergency  at  the 
Great  Salt  Lake,  this  change  is  being 
issued  as  a  final  rulemaking  and  is  being 
issued  under  the  exceptions  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  because  notice  and  public 
involvement  are  impracticable  and  not 
in  the  public  interest.  It  also  has  been 
determined  that  it  is  in  the  public 
interest  to  provide  immediate  relief 
through  the  authorization  to  sell 
noncompetitively  mineral  materials  to 
meet  the  pending  emergency.  This 
determination  requires  that  the  final 
rulemaking  be  made  effective  upon 
publication. 

The  public  is  requested  to  give 
comments  on  the  issue  of  providing  the 
Department  of  the  Interior  wHt^he 
flexibility  to  meet  such  emergenfcwift;^ 
These  comments  will  be  reviewed  and  if 


any  changes  are  deemed  necessary,  the 
regulations  will  be  further  amended  to 
reflect  the  changes. 

The  principal  author  of  this  final 
rulemaking  is  Brenda  Aird.  Division  of 
Mining  Law  and  Salable  Minerals, 
Bureau  of  Land  Management,  assisted 
by  the  staff  of  the  Division  of  Legislation 
and  Regulatory  Management,  Bureau  of 
Land  Management. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

This  final  rulemaking  will  give  the 
Department  of  the  Interior  the  flexibility 
to  meet  a  request  for  the  noncompetitive 
sale  of  large  amounts  of  mineral 
materials  to  meet  situations  where 
public  property,  health  and  safety  are 
threatened  or  where  competition  is  not 
possible  under  the  circumstances.  This 
authority  will  be  equally  applicable  to 
all  entities,  whether  large  or  small. 

The  final  rulemaking  contains  no 
information  collection  requirements 
requiring  the  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  43  CFR  Part  3610 

Government  contracts.  Public  lands — 
mineral  resources.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

Under  the  authority  of  the  Materials 
Act  of  July  31. 1947,  as  amended  (30 
U.S.C.  601,  602),  Part  3610,  Group  3600. 
Subchapter  B,  Chapter  II  of  Title  43  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

|.  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 
June  13. 1986. 

PART  3610— (AMENDED! 

1.  The  authority  citation  for  Part  3610 
is  revised  to  read: 

Authority:  The  Materials  Act  of  July  31, 
1947.  as  amended  (30  U.S.C.  601.  802). 

2.  Section  3610.2-1  is  amended  by 
adding  a  new  paragraph  (d)  to  read: 
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(d)  The  volume  limitations  contained 
in  paragraplM  (a)  and  (b)  of  this  section 
shall  not  apply  where  the  Director 
determines  that  circumstances  make  it 
impossible  to  obtain  competition  or 
where,  because  of  an  emergency 
situation  affecting  public  property, 
health  and  safety,  there  is  insufficient 
time  to  invite  competitive  bids. 
|FR  Doc.  86-13741  Filed  6-17-«:  8:45  ami 


DEPARTMEMT  OF  TRANSPORTATION 
Federal  Mghway  Administrattofi 

49  CFR  Part  387 

[BMCS  DodMt  No.  MC-IM;  Amdt  Na 

Minlinum  Lavals  Of  FinancW 
nwponiwmy  lor  Motor  Canjara;  May 
Petition 

AOENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Interim  final  rule;  request  for 
comments. 


:  The  FHWA  is  adopting  an 
interim  rule  to  permit  motor  carriers  of 
property  to  satisfy  its  Hnancial 
responsibility  requirements  by  self- 
insuring  if  they  have  received  approval 
from  the  Interstate  Commerce 
Commission  (ICC)  to  self-insure  and 
have  maintained  a  "satisfactory"  safety 
rating  assigned  by  the  FHWA.  The 
motor  carrier  industry  is  currently  facing 
an  "insurance  crisis"  in  which  many 
motor  carriers  with  safe  operating 
records,  good  accident  experience,  and 
strong  financial  position  are 
experiencing  great  difficulties  in 
obtaining  federally  mandated  insurance. 
Motor  carriers  are  being  charged 
dramatically  higher  premiums,  or  in 
some  cases  being  denied  coverage  and 
being  forced  into  State  assigned-risk 
plans.  In  response  to  this  emergency 
situation,  the  FHWA  is  amending  its 
regulations  to  provide  an  option  for 
certain  motor  carriers  to  fulfill  their 
obligation  to  protect  the  public. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  the  FHWA  is  initiating  a 
rulemaking  action  to  consider  the  issue 
of  self-insurance  further,  to  ascertain 
whether  any  additional  conditions 
should  be  established  for  qualification 
as  a  self-insurer,  and  to  determine  what 
qualifications,  conditions,  reporting 
requirements,  and  other  procedures 
should  be  established  to  extend  the  self- 
insurance  alternative  to  other  motor 
carriers. 


tHtCTWg  DATK  )une  18. 1988. 
AOOWaiS:  All  written  comments  should 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  should 
be  submitted  (preferably  in  triplicate)  to 
Room  3404,  Bureau  of  Motor  Carrier 
Safety,  400  Seventh  Street,  SW.. 
Washington.  D.C.  2059a  The  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  7:45  a.m.  and  4:15  p.m.  ET, 
Monday  through  Friday,  except  for  legal 
hoUdays. 
FOn  RJHTNCn  INFOMNATKM  CONTACT 

Mr.  Neill  L  Thomas,  Bureau  of  Motor 
Carrier  Safety  (202)  755-1011:  or  Mr. 
Thomas  P.  Holian,  Office  of  the  Chief 
Counsel  (202)  426-0346,  Federal 
Highway  Administration.  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m..  ET.  Monday  through  Friday, 
except  legal  holidays. 
SUPPLEMCNTARV  INPOfUIATION:  The 
FHWA  has  received  a  petition  from  May 
Trucking  Company  (May),  a  motor 
common  carrier  of  property  required  to 
maintain  a  minimal  level  of  financial 
responsibility  of  $1  million  to  cover 
bodily  Injury,  property  damage,  and 
environmental  restoration  claims  arising 
from  its  commercial  motor  vehicle 
operation.  In  its  petition.  May  requested 
that  it  be  granted  a  waiver  firom  the 
requirements  of  the  FHWA's  regxilations 
or,  in  the  alternative,  that  FHWA 
institute  a  rulemaking  proceeding  to 
amend  its  financial  responsibility  rules 
and  immediately  adopt  interim  rules 
that  would  permit  a  motor  carrier  to 
comply  with  the  minimum  financial 
responsibility  requirements  established 
by  the  FHWA  under  section  30  of  the 
Motor  Carrier  Act  of  1980,  49  U.S.C. 
10927  n<fte  (1982  &  Supp.  II 1984),  by 
qualification  as  a  self-insurer. 

When  the  FHWA  adopted  final  rules 
implementing  section  30,  it  specifically 
declined  to  permit  a  motor  carrier  to 
comply  with  the  minimiun  financial 
responsibiKty  requirements  by 
qualifying  as  a  self-insurer.  (46  FR  30974, 
June  11. 1981.  now  codified  at  49  CFR 
387.1-387.17.)  The  FHWA  recognized  at 
that  time  that  self-insurance  could  be  a 
viable  alternative  means  of  assuring 
that  a  motor  carrier  maintained  a  level 
of  financial  responsibility  that  was 
adequate  to  protect  the  public,  but  that 
self-insuance  would  not  necessarily 
afford  precisely  the  same  level  of 
protection  as  traditional  insurance 
coverage.  Moreover,  there  appeared  to 
be  little  support  for  self-insurance  as  an 
alternative  means  for  complying  with 
the  financial  responsibility 
requirements.  It  appeared  that  other 


alternatives  adequately  protected  the 
public  while  providing  motor  carriers 
with  considerable  flexibility.  Because 
the  FHWA  was  also  concerned  that 
implementation  of  a  self-insurance 
program  would  require  a  substantial 
commitment  of  agency  resources,  and 
that  this  commitment  was  not  then 
justified,  the  FHWA  did  not  adopt  a 
self-insurance  alternative. 

Since  1981  there  has  been  a  significant 
deterioration  in  the  affordability  and 
availability  of  insurance  for  motor 
carriers.  This  situation  has  recently 
taken  on  the  characteristics  of  a  crisis 
facing  the  motor  carrier  industry  both 
because  of  its  severity  and  the  breadth 
of  its  impact.  Information  that  FHWA 
has  received  leads  it  to  believe  that 
many  insurers  are  refusing  to  renew 
pohcies  of  insurance,  or  are 
dramatically  increasing  premiums  for 
such  coverages,  without  regard  to  the 
past  claims  experience  of  individual 
motor  carriers.  Accordingly,  the  FHWA 
believes  that  during  this  crisis  the 
currenUy  permitted  means  for  complying 
with  the  FHWA's  financial 
responsibility  requirements  do  not 
provide  significant  alternatives  and 
have  curtailed  the  motor  carriers' 
flexibility  to  operate. 

The  question  which  remains  is 
whether  such  a  limitation  on  motor 
carrier  flexibility  is  necessary  to  protect 
the  public.  Information  currently 
available  to  the  FHWA  suggests  that  it 
is  not.  The  FHWA  does  not  believe  that 
the  current  high  insurance  premiums  are 
necessary  to  induce  m^tor  carriers  to 
operate  more  safely. 

In  its  petition,  May  requested  a 
waiver  tiiat  would  permit  it  to  comply 
with  the  financial  responsibility 
requirements  by  self-insuring.  The 
FHWA  does  not  believe  that  the 
insurance  problems  described  by  May  in 
its  petition  are  unique  to  May.  Thus,  the 
FHWA  believes  that  a  waiver  for  May 
alone  would  be  inappropriate. 

May  holds  a  certificate  of  pubhc 
convenience  and  necessity  issued  by  the 
ICC.  and  is  subject  to  regulation  by  the 
Commission.  May  petitioned  the  ICC  for 
authority  to  qualify  as  a  self-insurer  on 
September  30, 1985.  The  ICC  denied 
May's  request  on  December  9, 1985,  and 
May  filed  a  Petition  to  Reopen  that 
decision  on  December  30, 1985.  The 
Commission  has  recently  adopted 
interim  rules  applicable  to  requests  for 
authority  to  self-insure.  These  interim 
rules  provide: 

Section  1043.5    Qualifications  as  a  self- 
insurer  and  other  securities  or  agreements. 

[a]  As  a  self-insurer.  The  Commission  will 
give  consideration  to  and  will  approve  the 


application  •/ a  molor  carrier  to  (jvalify  ae  a 
self-insurer  if  such  carrier  fumishea  a  true 
and  accurate  statEment  of  its  financial 
condition  and  other  evidence  which  will 
establish  to  the  tattsfsction  of  the 
Commission  the  ability  of  such  motor  cairier 
to  satisfy  its  ot>ligation  for  bodily  injury 
liability,  properly  damage  liability,  or  cargo 
liability.  Application  Guidelines:  In  addition 
to  filing  Form  B.M.C.  40.  applicants  for 
authority  to  self-insure  against  bodily  injury 
and  property  damage  claims  shouid  submit 
evidence  that  will  allow  the  Commission  to 
delennine: 

(1)  The  ade<]uacy  of  the  net  worth  of  the 
motor  carrier  in  relationship  to  the  size  of 
operations  and  the  extent  of  its  request  for 
self-insurance  authority.  Applicant  should 
demonstrate  that  it  will  maintain  a  net  worth 
that  will  ensure  that  it  will  be  able  to  meet  its 
statutory  obligations  to  the  public  to 
indemnify  all  claimants  in  (he  event  of  loss. 

(2)  The  existenoe  of  a  sound  seif-insurance 
program.  Applicant  should  demonstrate  that 
it  has  established,  and  will  maintain,  an 
insurance  program  that  will  protect  the  irublic 
against  aU  claims  to  the  same  extent  «s  the 
minimum  security  limits  applicable  to 
applicant  under  1 1043.2  of  this  part.  Such  a 
program  may  include,  but  not  t>e  limited  ta 
one  or  more  of  the  following:  reserves; 
sinking  funds:  third  party  financial  ^ 
guarantees,  parent  company  or  affiliate 
sureties:  excess  insurance  coverage:  or  other 
similar  arrangements. 

(3)  The  existence  of  an  adequate  safety 
program.  Applicant  must  submit  evidence  of 
a  "satisfactory"  safety  rating  by  the  Bureau 
of  Motor  Carrier  Safety  continuously  for  the 
three  years  immediately  prior  to  the  date  of 
its  application  or  the  date  on  whick  its  initial 
safety  rating  was  assigned,  whichever  time 
period  is  shorter. 

51  FR  15008  (1986)  (ICC  interim  nde  and 
request  for  comments,  Ex  Parte  No.  MC- 
178.  Investigation  Into  Motor  Carrier 
Insurance  Rates)  (to  be  codified  at  49 
CFR  1043.5). 

The  ICC  has  also  recently  allowed 
May  *o  qualify  as  a  self-insurer  for  its 
bodily  iniury  and  property  damage 
liabiiit)'  cabi|ect  to  certain  conditions. 
Interstate  Commerce  Commission 
Decision  No.  MC-128527.  May  Trucking 
Company — Application  To  Be  A  Self- 
Insurer  (unpublished  decision)  (April  16. 
1986).  The  conditions  established  by  the 
Commission  in  its  May  decision  require 
May  to  do  the  following: 

1.  Submit  carrier  quarterly  and  annual 
financial  statements  to  the  Commission. 
The  sl.atements  must  include  a 
certification  by  an  appropriate  May 
official  verifying  the  accuracy  of  the 
information  provided.  Disclosure  is  also 
required  of  affiliated  companies  which 
provide  support  services  for  the 
operations  of  May  Trucking  Company; 

2.  File  quarterly  claim  reports 
detailing  the  number,  dollar  amount,  and 
nature  of  its  claims  experience,  and 
quarterly  reports  detailing  pending  court 


cases  relating  to  or  arising  from  claims 
experience; 

3.  immediately  notify  the  ICC  of  any 
pending  or  contingent  liability  claimfs} 
which  individually  exceed  $50XXX)  or 
collectively  exceed  $250,000; 

4.  Maintain  an  irrevocable  $1  million 
line  of  credit,  notify  the  ICC 
immediately  epon  any  drawdown  of  the 
credit  line,  have  unrestricted  access  to 
the  entire  credit  line,  and  drawdown 
from  the  credit  line  only  to  satisfy  bodily 
injury  and  property  damage  claims; 

5.  In  the  event  of  a  drawdown, 
provide  the  ICC  with  a  plan  detailing 
May's  proposed  response  to  future 
liability  claims; 

6.  Notify  the  ICC  prior  to  the  effective 
date  of  any  change  or  cancellation  of  the 
credit  line,  or  of  renewal  of  the  credit 
Ikie; 

7.  Maintain  a  net  worth  of  at  least  S2 
million,  and  notify  the  ICC  at  any  time 
that  its  net  worth  falls  below  that  figure, 
at  which  time  May  will  have  30  days  to 
correct  the  situation  or  face  termination 
of  the  aulkority  to  self-insure; 

8.  Acknowledge  that  the  Commission 
retains  the  authority  to  terminate  May's 
self-insurance  authorization  at  any  time 
if  it  appears  to  the  ICC  that  May's 
financial  arrangements  fail  to  provide 
satisfactory  protection  for  the  public. 

The  Commission  made  clear  that  its 
.grant  of  authority  does  not  release  May 
from  its  obligation  to  meet  the  financial 
responsibility  requirements  of  the  DOT. 
The  ICC  has  mdicated  that  it  Mrill 
require  May  to  have  and  maintain  a 
"satisfactory"  safety  rating  as 
determined  by  the  FHWA's  Bureau  of 
Motor  Carrier  Safety.  This  rating  is 
assigned  by  the  FHWA.  The  FHWA 
agrees  that  only  motor  carriers  with 
such  safety  ratings  should  be  peniutted 
to  self-insure. 

Motor  carriers  with  less  than  a 
"satisfadury"  safety  ratii:)g.  regardless 
of  accident  record,  claiois  experience,  or 
financial  strength,  will  not  t>e  permitted 
to  be  self-insared  under  the  interim  rule 
the  FHWA  is  adopting  today.  Motor 
carriers  with  a  "satisfactory"  safety 
rating  have  been  evaluated  by  the 
FHWA.  and  their  rating  reflects  a 
determination  that,  among  other  things, 
such  carriers  pose  less  risk  to  the  public 
than  those  with  less  than  the  current 
"satisfactory"  rating.  The  FHWA 
believes  that  its  responsiblity  to  protect 
the  public  dictates  the  adoption  of  such 
a  requiremeiiL  The  FHWA  believes  that 
this  requirement  may  induce  some 
carriers  to  improve  their  safety 
standards,  thus  fulfilling  one  of  the 
primary  underlying  purposes  of  section 
30. 

The  Commission  further  made  amply 
dear  in  its  May  decision  that  the  grant 


of  authwity  to  self-insure  is  conditioned 
on  close  monitoring  of  the  carrier's 
operation  by  the  Commission.  The 
FHWA  notes  that  motor  carriers  subject 
to  regulation  by  the  ICC  are  accustomed 
to  reporting  requirements  imposed  by 
that  agency.  The  FHWA  beSeves  that 
adequate  reporting  to  the  Commission, 
and  close  monitoring  by  the 
Commission,  will  adequately  serve  to 
protect  the  public  The  FHWA  does  not 
believe  that  additional  burdens  need  to 
be  placed  on  such  a  carrier  at  this  time 
to  ensure  public  protection. 

Under  this  interim  rule,  certain  motor 
carriers  will  be  permitted  to  comply 
with  the  financial  responsibility 
requirements  of  the  FHWA  by 
qualification  as  self-insurers.  Hie 
FHWA  is  extending  this  alternative  to 
motor  carriers  subject  to  regulation  by 
the  ICC,  which  have  applied  for  and 
been  granted  authority  by  the 
Commission  to  self-insure,  and  which 
have  agreed  to  die  conditions  set  by  the 
Commission,  including  periodic 
reporting  to  and  close  monitoring  by  the 
Commission.  Additionally,  motor 
carriers  will  be  reqi  ired  to  maintain  a 
"satisfactory"  safety  rating  as 
determined  by  the  FHWA. 

The  FHWA  believes  that,  for  purposes 
of  determining  whether  a  motor  carrier 
is  financially  and  otherwise  qualified  to 
be  self-insured,  there  is  substantial 
equivalence  between  the  ICC  required 
financial  responsibility  requirements 
and  tiiose  of  the  FHWA.  Thus,  under 
this  interim  final  rule,  the  FHWA's 
acceptance  of  the  ICC's  grant  of  self- 
insuraru^  authority  to  a  motor  carrier, 
subject  to  conditions  established  by  the 
ICC  and  the  requirement  that  the  motor 
carrier  maintain  a  "satisfactory"  safety 
rating  as  determined  by  the  FHWA, 
means  that  the  motor  carrier  will  be 
considered  by  the  FHWA  to  be  self- 
insured  for  the  required  asaount  to  cover 
claims  for  public  liability,  property 
damage,  and  environmental  restoration. 
Other  types  of  liability,  e.g..  cargo 
liability,  are  not  covered  by  these 
requirements. 

As  the  iCC  recognized  in  its  decision 
iD  the  May  apphcation.  self-insurance 
will  not  necessarily  afford  the  precise 
level  of  protection  that  customary 
insorance  plans  provide.  May  Trucking 
Company,  decision  at  page  9.  Tlie 
FHWA.  prior  to  fee  adoption  of  this 
interim  rule,  required  motor  carriers  to 
secure  imuranoe  policies  or  surety 
bonds  which  provide  coverage  in  the 
required  amount  for  each  accident  or 
incident  during  the  term  of  the  coverage. 
The  FHWA  does  not  now  have 
adequate  information  upon  which  to        ^ 
assess  the  reduction  in  protection,  if 
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any.  that  may  l>e  associated  with  self- 
insurance. 

In  adopting  this  interim  rule,  the 
FHWA  is  relying  heavily  upon  the 
monitoring  function  of  the  ICC. 
However,  before  extending  the 
alternative  of  self-insurance  to  motor 
carriers  not  subject  to  scrutiny  by  the 
Commission,  the  FHWA  believes  that  it 
must  satisfy  itself  as  to  what  conditions 
should  be  imposed  on  such  carriers,  how 
applications  should  be  reviewed  and 
approved,  and  what  procedures  should 
be  established  for  monitoring  by  the 
FHWA.  Accordingly,  elsewhere  in  this 
issue  of  the  Federal  Register  the  FHWA 
is  publishing  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to 
adequately  consider  these  issues.  All 
interested  parties  are  asked  to  carefully 
review  and  comment  on  that  ANPRM. 
Motor  carriers  subject  to  regulation  by 
the  ICC  are  also  invited  to  review  and 
comment  on  the  FHWA's  ANPRM 
inasmuch  as  information  obtained  from 
that  proceeding  may  indicate  to  the 
FHWA  a  need  for  additional  conditions 
to  be  imposed  on  motor  carriers 
regulated  by  the  Interstate  Commerce 
Commission  and  subject  to  this  interim 
rule.  Further,  the  FHWA  is  mindful  of 
the  Administration's  proposals  for  tort 
reform  and  for  sunsetting  the  ICC's 
responsibilities  for  regulation  of  the 
trucking  industry.  These  matters  will  be 
considered  as  appropriate  in  the 
rulemaking  proceeding  initiated  by  the 
ANPRM. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
action  does  not  constitute  a  major  rule 
under  Executive  Order  12291.  However, 
because  of  the  public  interest  in  the 
issue  that  is  addressed  in  this  action, 
this  interim  final  rule  is  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation. 

The  FHWA  believes  that  the 
seriousness  and  extent  of  the  current 
insurance  cost  and  availability  problems 
facing  motor  carriers  of  property  is  good 
cause  to  take  immediate  action.  The 
di^iculties  engendered  by  the  current 
crisis  are  affecting  all  motor  carriers  and 
require  immediate  action  if  the  agency  is 
going  to  provide  some  measure  of  relief. 
In  adopting  its  interim  rule  in  Ex  Parte 
MC-178,  the  ICC  found  good  cause  for 
waiving  prior  notice  and  comment.  The 
Commission  found  that.  "The  interim 
rules  represent  a  timely  response  to  cost 
and  availability  problems  in  the  motor 
carrier  insurance  area  that  have  reached 
crisis  proportions  and  require  rapid 
action  by  this  Commission.  Responsive 
action  would  be  delayed  to  the 
detriment  of  many  parties  if  we  were  to 


undertake  a  notice  and  comment 
proceeding  prior  to  taking  any  action." 
Ex  Parte  MC-178.  decision  at  page  4. 

For  the  foregoing  reasons,  the  FHWA 
fmds  good  cause  to  make  this  regulation 
effective  without  prior  notice  and 
opportunity  for  comment  and  without  a 
30-day  delay  in  effective-date  under  the 
Administrative  Procedure  Act.  5  U.S.C. 
553(b).  The  FHWA  believes  that  making 
the  alternative  of  self-insurance 
available  to  qualified  motor  carriers  will 
relieve  those  motor  carriers  of  a  burden. 
See  5  U.S.C.  553(d)  (1).  Accordingly,  the 
regulation  is  effective  upon  publication. 

Public  Fartidpation 

The  FHWA  gives  notice  that 
comments  on  this  rulemaking  action  will 
be  accepted.  As  has  been  stated,  a 
concurrent  rulemaking  is  being  initiated 
and  published  in  today's  Federal 
Register  which  requests  additional 
public  comment  on  the  issue  of  self- 
insurance.  In  this  rulemaking  action, 
issues  which  will  be  addressed  include: 
the  need  to  establish  additional 
conditions  for  qualification  as  a  self- 
insurer,  and  the  determination  of  what 
qualifications,  conditions,  reporting 
requirements,  and  other  procedures 
should  be  established  to  extend  this 
alternative  of  self-insurance  to  other 
motor  carriers.  Therefore,  any  comments 
that  are  submitted  specifically  to  this 
docket  will  be  fully  considered  in 
•  determining  the  need  for  future  revisions 
to  the  self-insurance  procedures  which 
are  the  subject  of  the  concurrent 
rulemaking  cited  above.  For  this  reason, 
publication  of  this  final  rule  without  an 
opportunity  for  prior  comment,  but  with 
a  request  for  comments  for  future 
revisions  to  procedures,  is  consistent 
with  the  Department  of  Transportation's 
regulatory  policies. 

In  addition  to  the  May  petition 
discussed  herein,  the  FHWA  has 
received  two  other  petitions  requesting 
similar  relief.  These  petitions  were  filed 
by  the  American  Trucking  Associations, 
Inc.,  on  behalf  of  itself  and  the 
American  Movers  Conference,  Film,  Air 
&  Package  Carriers  Conference, 
Interstate  Carriers  Conference, 
Munitions  Carriers  Conference,  National 
Automobile  Transportation  Association, 
National  Tank  Truck  Carriers,  Regional 
&  Distribution  Carriers  Conference,  and 
Specialized  Carriers  and  Rigging 
Associations;  and  by  the  Regular 
Common  Carrier  Conference.  Both  of 
these  petitioners  have  requested  that  the 
FHWA  adopt  interim  rules  and  institute 
a  rulemaking  proceeding  to  permit  self- 
insurance  by  motor  carriers  of  property. 
Inasmuch  as  these  petitions  seek 
substantially  the  same  relief  as  that 
sought  by  May,  they  will  be  disposed  of 


by  the  FHWA's  adoption  of  this  interim 
rule  and  its  publication  of  an  ANPRM 
elsewhere  in  this  issue  of  the  Federal 
Register.  Copies  of  these  two  petitions 
have  placed  in  the  public  docket  opened 
today  and  referred  to  at  the  top  of  this 
document. 

Economic  Evaluation 

The  FHWA  assumes  that  any  motor 
carrier  which  can  obtain  a  policy  of 
insurance  or  a  surety  bond,  with  high 
self-retention  or  otherwise,  at  a  cost 
which  is  less  than  the  cost  associated 
with  compliance  with  the  reporting  and 
other  requirements  imposed  by  the  ICC 
and  incorporated  herein,  will  not  avail 
itself  of  the  option  the  FHWA  is  now 
making  available. 

The  FHWA  further  believes  that  other 
motor  carriers  which  do  not  seek  or  do 
not  qualify  for  self-insurance,  including 
those  for  whom  this  option  is  not 
immediately  available  and  many  small 
motor  carriers,  may  benefit  if  resort  to 
this  option  acts  to  make  insurance  more 
available  to  those  remaining  in  the  pool 
for  insurance. 

Because  the  classes  of  motor  carrier 
operations  subject  to  the  FHWA's 
financial  responsibility  requirements 
under  section  30  of  the  Motor  Carrier 
Act  of  1980  are  somewhat  different  than 
the  classes  regulated  for  safety  under 
the  agency's  other  statutory  authorities, 
and  because  the  FHWA  has  not 
imposed  a  reporting  requirement  on 
motor  carriers  subject  to  its  jurisdiction, 
the  FHWA  is  uncertain  of  the  number  of 
motor  carriers  subject  to  the  regulations 
and  upon  which  this  interim  rule  will 
have  an  impact.  Preliminary  estimates 
by  the  FHWA  indicate  that 
approximately  1  million  commercial 
motor  vehicles  (trucks  only)  are  subject 
to  the  requirements  of  the  regulations 
adopted  under  section  30.  It  is  further 
estimated  that  motor  carriers  currently 
pay  approximately  $7.1  billion  in  annual 
insurance  premiums  for  personal  injury, 
property  damage,  and  environmental 
restoration  for  these  vehicles.  The 
FHWA  intends  to  fully  evaluate  the 
economic  impact  of  self-insurance 
procedures  on  the  motor  carrier  industry 
in  the  concurrent  rulemaking  action 
appearing  in  today's  Federal  Register. 
The  FHWA  requests  information  from 
knowledgeable  persons  which  will 
enable  the  FHWA  to  better  calculate  the 
economic  effects  of  self-insurance  on  the 
regulated  industry  and  on  small  entities. 

List  of  Subjects  in  49  CFR  Part  387 

Highways  and  roads,  Insurance. 
Motor  carriers.  Surety  bonds. 


(Catalog  of  Federal  Domestic  AssistaBce 
Program  Numbar  20.217.  Motor  Carrier 
Safety.) 

Issued  on  )une  13. 198flu 
R.P.  Landis, 

Associate  Administrator  for  Motor  Carriers. 
Federal  Highway  Administration. 

In  consideration  of  the  foregoing,  the 
Federal  Highway  Administration  hereby 
amends  Title  49,  Code  of  Federal 
Reguiations,  Sulvtitle  B,  Chapter  III,  by 
amending  Subpart  A  of  Part  387  as  set 
forth  below. 

Part  Ser-^MINHMUM  LEVELS  OF 
FINANCIAL  RESPONSIBIUTY  FOR 
MOTOR  CARRIERS 

Subpart  A — Motor  Carriers  of 
Property — [  Aniended  ] 

1.  The  authority  citation  for  Part  387  is 
revised  to  read  as  follows: 

Aulhority:  49  U.S.C.  10927  note;  48  CFR  1.48 
and  301.60. 

2.  In  §  387.7,  paragraph  (d)  is  amended 
by  striking  the  work  "or"  at  the  end  of 
paragraph  td)(l);  substituting  a 
semioolon  for  the  period  and  adding  Itie 
word  "or"  at  the  end  of  paragraph  {d)(2); 
and  by  adding  a  new  paragraph  (dX3}  k) 
lead  as  follows: 

9  3t7.7    Financial  wsponsibillty  required. 

•         *         *         «         * 

(d)  *  *  * 

(3J  A  written  decision,  order,  or 
authorization  of  the  Interstate 
Commerce  Commission  authorizing  Ae 
motor  carrier  to  self-insure  under 
§  1043.5  of  this  title,  provided  the  motor 
carrier  maintains  a  satisfactory  safety 
ratiag  as  determined  by  the  Bureau  of 
Motor  Carrier  Safety  under  Part  385  of 
this  title. 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1220 

[No.  38849  (Sub-No.1)] 

Eltmhiation  of  Preservation  of  Records 
Rules 

AQENCV:  Interstate  Commerce 

Commission. 

ACTION:  Final  rules  and  notice  of 

effective  date. 

SUMMARY:  The  Commission  instituted  a 
notice  of  proposed  rulemaking  (NPRM) 
and  request  for  comments,  49  FR  3493 
(January  27. 1984],  which  proposed  to 
rescind  the  record  retention  rules  of  49 
CFR  Part  1220  entirely.  In  it*  decision, 
decided  Febmary  28, 1^85  and  served 
March  18. 198S.  (50  FR  10774,  March  la 
1985.).  the  OmmissioD  decided  that 
total  elinmation  of  the  record  retention 
rules  would  be  inappropriate.  Instead,  it 
decided  to  revise  49  CFR  Part  1220  to 
require  a  miaimum  level  of 
recordkeeping  which  significantly 
reduces  the  required  number  of  records 
and  their  retention  periods. 

The  Office  of  Management  aad  Budget 
(QMB)  has  approved  the  revised  rules  of 
49  CFR  Part  1220  as  consistent  with  the 
Paperwork  Reduction  Act  of  1980. 
subject  to  correcting  a  minor  omission. 
The  revised  rules  did  not  become 
effective  until  final  approval  by  OMB. 
Pursuant  to  this  notice,  the  rules  are 
effective  October  18. 1985. 

Additionally.  §1220.6  section  £.,  item 
1.  which  is  set  forth  in  the  attached 
appendix  to  the  decision  served  March 
18. 1985.  should  be  corrected  by  adding 
the  omitted  notation  "(Note  A)^  afler  "J 
year."  This  notation  refers  users  to  the 
provision  which  states  that  other 
regulatory  agencies  may  reqnire  a  longer 
retention  period  thaa  required  by  die 
Commission. 


EFFECTIVE  DATE:  October  18, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  J.  Lee  (202)  275-7510. 

Regulatory  Flexibility  Act 

This  rule  will  have  a  significant 
economic  impact  upon  a  substantial 
number  of  entities.  The  economic  impact 
is  beneficial  because  tiie  effect  of  these 
revisions  will  be  a  lessening  of  the 
expense  and  burden  of  recordkeeping. 
Additional  information  is  contained  in 
the  Commission's  decision. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

List  of  Subjects  in  49  CFR  Part  1220 

Preservation  of  records.  Express 
companies.  Freight  forwarders,  Motor 
carriers  and  brokers.  Railroads, 
Ratenaking  organization  subject  to 
Commission  oversight.  Water  carriers. 
Noreta  R.  McGae, 
Acting  Secretary. 

PART  1220-[AMENDED1 

Part  1220  of  Title  49  is  amended  as 
follows: 

1.  Tlie  autbority  citation  for  Part  1220 
oontinaes  to  read  as  follow: 

Anthodty:  49  U.S.C  10321  and  11145.  andS 
U.S.C.  553. 

§  1220.6    [Amended] 

2.  Section  1220.6  is  amended  by 
adding  the  notation  "(Note  A)"  to  follow 
the  words  "1  year"  in  the  "Schedule  of 
Records  and  Periods  of  Retention,  in 
Section  E."  Personnel  and  Payroll"  item 
1. 

[FR  Doc.  86-13723  Filed  6-17-88;  8:45  am] 
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Proposed  Rules 


Federal   Register 

Vol.  51.  No.  117 
Wednesday.  June  IB.  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  pubkc  of  the 
proposed  issuance  of  ailes  and 
regulations.  Tlie  purpose  of  these  notices 
is  to  give  interested  personi  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  86-NM-126-AO) 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  which 
would  require  inspection  for  fracture  of 
the  H-11  bolts  that  supports  the  nacelle 
strut  attach  flttings  on  Boeing  Model  747 
series  airplanes,  replacement  of  all  bolts 
found  fractured,  and  replacement  of  the 
bolts  in  the  outboard  fittings  within  24 
months  and  in  the  inboard  fittings 
within  36  months.  This  action  is 
prompted  by  a  recent  report  of  fracture 
of  both  bolts  on  one  fitting.  This  action 
is  necessary  since  fracture  of  both  bolts 
on  one  fitting,  if  not  corrected,  could 
result  in  separation  of  the  engine  from 
the  airplane  and  cracking  of  the  lower 
wing  skin. 

DATE:  Comments  must  be  received  on  or 
before  August  11, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attention:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-126-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168.  The  applicable 
service  information  may  be  obtained 
from  the  Boeing  Commercial  Airplane 
Company,  P.O.  Box  3707.  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Owen  E.  Schrader,  Airframe  Branch. 

ANM-120S;  telephone  (206)  431-2923. 

Mailing  address:  FAA.  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South,  C-68966,  Seattle,  Washington 

98168. 

SUPPLEMfNTARY  INFORMATION: 

Comments  Invited 

Interested  person  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No,  85-NM-126-AD.  17900  Pacific 
Highway.  South,  C68966,  Seattle. 
Washington  98168. 

Discussion 

There  has  been  a  recent  report  of 
failure  of  both  H-11  forward  attach 
bolts  on  the  number  4  engine  strut 
outboard  support  fitting.  The  fitting 
dropped  down  and  caused  a  9-inch 
crack  in  the  wing  skin  in  the  fuel  tank 
area.  The  fitting  was  inspected  for  joint 
integrity  only  three  months  previously  in 
accordance  with  the  one-time  inspection 
requirements  of  AD  86-05-11.  The 
failure  of  the  H-11  bolts  as  found  to 
have  been  the  result  of  stress  corrosion. 
Should  both  bolts  on  any  of  the  engine 
strut  attach  fittings  fail,  it  would  result 
in  separation  of  an  engine  and  cracking 
of  the  lower  wing  skin. 


The  Boeing  Commercial  Airplane 
Company  has  issued  Service  Letter 
Number  747-SL-S7-47,  dated  April  24, 
1986,  which  describes  the  specific 
procedures  to  be  used  to  inspect  for 
failed  bolts  on  the  inboard  and  outboard 
engine  strut  attach  fittings. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  airworthiness 
directive  is  being  proposed  which  would 
require  inspection  of  the  H-11  bolts  that 
support  the  nacelle  strut  attach  fittings 
for  failure,  and  replacement,  if 
necessary,  in  accordance  with  Boeing 
Service  Letter  Number  747-SL-57-47. 
Because  of  the  unpredictability  of  the 
failure  of  these  H-11  bolts,  the  FAA 
considers  it  necessary  to  require  their 
replacement  with  Inconel  bolts  within  24 
months  on  the  outboard  fittings  and  36 
months  on  the  inboard  fittings. 

It  is  estimated  that  152  airplanes 
would  be  affected  by  this  Ad,  that  it 
would  take  approximately  128  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  $778,240  for  the  initial  inspection 
cycle. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  few,  if  any,  Boeing 
Model  747  airplances  are  operated  by 
small  entities.  A  copy  of  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

PART  38-[AMENDEDl 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 


the  Federal  Aviation  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):a  nd  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  all  Model  747  series 
airplanes,  certificated  in  any  category, 
line  number  1  through  line  number  644. 

To  prevent  separation  of  an  engine  due  to 

failed  H-11  bolts,  accomplish  the  following, 

unless  already  accomplished: 

A.  Prior  to  accumulation  of  10,000  flight 
hours,  or  within  10  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  visual  inspection  of  the 
outboard  attach  fitting  H-11  bolts  of  all 
nacelle  struts  for  structural  integrity  to 
determine  if  any  H-11  bolts  have  failed,  in 
dccorance  with  Boeing  Service  letter  Number 
747-SU57-47,  dated  April  24, 1986.  Repeat 
the  inspections  thereafter  at  intervals  not  to 
exceed  6  months. 

B.  Prior  to  accumulation  of  10,000  flight 
hours,  or  within  600  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  a  visual  inspection  of  the 
inboard  attach  fitting  joints  of  all  nacelle 
struts  for  structural  integrity  to  determine  if 
any  H-11  bolts  have  failed,  in  accordance 
with  Boeing  Service  Letter  Number  747-SL- 
57-47,  dated  April  24, 1986.  Repeat  the 
inspections  thereafter  at  intervals  not  to 
exceed  12  months. 

C.  Failed  botis  must  be  replaced  prior  to 
further  flight. 

D.  Installation  of  the  Inconel  replacement 
bolts  in  accordance  with  Boeing  Service 
Letter  747-SL-57-47,  dated  April  24. 1986, 
terminates  the  repetitive  inspections  required 
by  paragraphs  A.  and  B..  above. 

E.  Within  24  months  after  the  effective  date 
of  this  AD,  replace  all  remaining  H-11  bolts 
on  the  outboard  attach  Titting  of  all  nacelle 
struts  with  Inconel  bolts  in  accordance  with 
Boeing  Service  Letter  747-SL-57-47,  dated 
April  24, 1986. 

F.  Within  36  months  after  the  effective  date 
of  this  AD,  replace  all  remaining  H-11  bolts 
on  the  inboard  attach  fitting  of  all  nacelle 
struts  with  Inconel  bolts  in  accordance  with 
Boeing  Service  Letter  747-SL-57-47,  dated 
April  24. 1986. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region. 

H.  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
iiccomplishment  of  inspections  and/or 
modirications  required  by  this  AD. 

I.  For  the  H-11  bolts  that  utilized  the  BACN 
10HR  162  nuts,  the  accomplishment  of  the 
Inspection  requirements  of  AD  86-05-11 
(Amendment  39-5255)  is  considered  an 
acceptable  alternate  means  of  compliance  for 
the  initial  inspection  requirements  of 
paragraph  A.  and  B.  of  this  AD. 


All  persons  affected  by  this  proposal 
who  have  not  already  received 
information  on  the  inspection 
procedures  from  the  manufacturer  may 
obtain  copies  upon  request  to  the  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707,  Seattle,  Washington  98124- 
2207.  This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South. 
Seattle,  Washington,  or  the  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

Issued  in  Seattle.  Washington,  on  June  11. 
1986. 

David  E.  Jones, 

Acting  Director,  Northwest  Mountain  Region. 
[FV.  Doc.  86-13687  Filed  .6-1 7-86;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1308 

Schedules  of  Controlled  Substances; 
Proposed  Placement  of  Nabilone  Into 
Schedule  11 

agency:  Drug  Enforcement 

Administration,  Justice. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  is  a  proposed  rule 
to  place  the  drug,  nabilone,  into 
Schedule  II  of  the  Controlled  Substances 
Act  (21  U.S.C.  801  et  seq.).  The 
Administrator  of  the  Drug  Enforcement 
Administration  has  received  a 
recommendation  from  the  Department  of 
Health  and  Human  Services  that 
nabilone  be  controlled  in  Schedule  II. 
DATE:  Comments  must  be  submitted  on 
or  before  July  18. 1986. 
ADDRESS:  Comments  and  objections 
should  be  submitted  to  the 
Adnlinistrator,  Drug  Enforcement 
Administration,  1405  I  Street  NW., 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative. 
FOR  FURTHER  INFORMATION  CONTACT 
Howard  McClain,  Jr.,  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration,  Washington.  DC  20537, 
Telephone:  (202)  633-1366. 
SUPPI.EMENTARY  INFORMATION: 

List  of  Subjects  in  21  CFR  Part  1306 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

The  Administrator  of  the  Drug 
Enforcement  Administration  received  a 
letter  dated  April  25, 1986  from  the 
Acting  Assistant  Secretary  for  Health. 


on  behalf  of  the  Secretary  of  the 
Department  of  Health  and  Human 
Services,  recommending  that  nabilone 
be  placed  into  Schedule  II  of  the 
Controlled  Substances  Act  (Title  II  of 
the  Comprehensive  Drug  Abuse  " 
Prevention  and  Control  Act  of  1970  (21 
U.S.C.  801-966)).  Enclosed  with  the  letter 
from  the  Acting  Assistant  Secretary  was 
a  scientific  and  medical  evaluation 
which  listed  the  factors  which  the  Act 
requires  the  Secretary  to  consider,  and 
summarized  the  matters  considered  by 
ihe  Acting  Assistant  Secretary  in 
recommending  the  control  of  nabilone 
under  the  Controlled  Substances  Act. 

The  factors  considered  by  the 
Secretary  for  nabilone  were: 

(1)  Its  actual  or  relative  potential  for 
abuse; 

(2)  Scientific  evidence  of  its 
pharmacological  effect,  if  known; 

(3)  The  state  of  current  scientific 
knowledge  regarding  the  drug; 

(4)  Its  history  and  current  pattern  of 
abuse; 

(5)  The  scope,  duration  and  significance 
of  abuse; 

(6)  What,  if  any.  risk  to  the  public 
health; 

(7)  Its  psychic  or  physiological 
dependence  liability;  and 

(8)  Whether  the  substance  is  an 
immediate  precursor  of  a  substance 
already  controlled  under  this  title. 
Relying  on  the  scientific  and  medical 

evaluations  and  the  recommendations  of 
the  Acting  Assistant  Secretary  for 
Health,  received  in  accordance  with 
section  201(0  of  the  Act  (21  U.S.C. 
811(f)).  the  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  sections  201(a)  and  201(b)  of  the  Act, 
(21  U.S.C.  811(a)  and  811(b)),  finds  that: 

(1)  Based  on  available  information, 
nabilone  has  a  high  potential  for  abuse. 

(2)  Nabilone,  with  final  approval  of  a 
new  drug  application  by  the  Food  and 
Drug  Administration,  has  a  currently 
accepted  medical  use  in  treatment  in  the 
United  States,  or  a  currently  accepted 
medical  use  with  severe  restrictions. 

(3)  Abuse  of  nabilone  may  lead  to 
severe  psychological  or  physical 
dependence. 

Interested  persons  are  invited  to 
submit  their  comments  or  objections  in 
writing  regarding  this  proposal.  If  a 
person  believes  that  one  or  more  issues 
raised  by  him  warrant  a  hearing,  he 
should  so  state  and  summarize  the 
reasons  for  his  belief.  In  the  event 
comments,  objections  or  requests  for  a 
hearing  received  in  response  to  this 
proposal  raise  one  or  more  issues  which 
the  Administrator  finds  warrant  a 
hearing,  the  Administrator  shall  order  a 
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public  hearing  by  notice  in  the  Federal 
Register  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing  (whicfa  will  not  be  less  than  30 
days  afler  the  date  of  the  order).  If  no 
objections  presenting  grounds  for  a 
hearing  on  this  proposal  are  received 
within  the  time  limitation  or  if  interested 
parties  waive  or  are  deemed  to  have 
waived  their  opportunity  for  a  hearing 
or  to  participate  in  a  hearing,  the 
Administrator,  after  giving 
consideration  to  written  comments  and 
objections,  will  issue  a  final  order 
pursuant  to  21  CFR  1308.48  without  a 
hearing. 

Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  certifies  that  the  control 
of  nabtlone,  as  proposed  herein,  will 
have  no  significant  impact  upon  small 
businesses  or  other  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act  {Pub.  L  96- 
354).  These  scheduling  actions  relate  to 
the  proposed  initial  control  of  a  drug  not 
previously  approved  for  marketing  in  the 
United  States.  Substances  in  Schedule  U 
may  be  used  in  medical  treatment  in  the 
United  States. 

In  accordance  with  the  provisions  of 
section  201(a)  of  the  Controlled 
Substances  Act  (21  U.S.C.  811(a),  this 
proposal  to  place  nabilone  into  Schedule 
II  is  a  formal  rulemaking  "on  the  record 
after  opportunity  for  a  hearing."  Such 
formal  proceedings  are  conducted 
pursuant  to  the  provisions  of  5  U.S.C. 
556  and  557  and  as  such  have  been 
exempted  fltim  the  consultation 
requirements  of  Executive  Order  12291 
(46  FR  13193). 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section 
201(a)  of  the  Act  (21  U.S.C.  811(a))  and 
delegated  to  the  Administrator  of  the 
Drug  Enforcmenf  Administration  by 
regulations  of  the  Department  of  Justice 
(28  CFR  Part  0.100),  the  Administrator 
hereby  proposes  to  amend  21  CFR  Part 
1308  as  follows: 

PART  1308 -[AMENDED] 

1.  The  authority  citation  for  21  CFR 
Part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C  811.  812.  871(b). 

2.  Paragraph  (f)  of  S  1308.12  is 
amended  by  adding  a  new  item  (2)  to 
read  as  follows: 

§  1308.12    Schedute  IL 

(0  *  *  * 

(2)  Nabilone  7379 

I  Another  name  for  nabilone:  (±)-lran8-3- 
(1.1-diniethylheptyl)-8.5a.7.8.10,10a- 


hex«hydro-l-liy<froxy-a3-diiiiethyl-9H- 

dibenzo|b.d)pyran-0-one|. 

•         •         «         *         • 

Dated:  |une  12. 1988. 
Iota  C  Lawn, 

Administrator,  Drug  Enforcement 

Administration. 

(PR  Doc.  88-13653  Tiled  6-17-88;  8:45  am) 

BILUNG  COOC  441IHIS-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Departnient  of 

the  Army 

33  CFR  Parts  209.  335. 336,  337,  and 
338 

Proposed  Amendment  to  Corps  of 
Engineers  Operations  and 
Maintenance  Regulations  for  Activities 
Involving  the  Discharge  of  Dredged  or 
Fill  Material  in  Waters  of  the  United 
States  and  Ocean  Waters 

Correction 

In  FR  Doc.  86-12084  beginning  on  page 
19694  in  the  issue  of  Friday,  May  30. 
1986,  make  the  following  correction; 

On  page  19694,  in  the  first  column,  in 
the  FOR  FURTHER  INFORMATION  CONTACT 

caption,  the  telephone  number  should 
read  "355-2235". 

BIUING  COOE  1505-01-1I 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Higtiway  Administration 

49  CFR  Part  387 

[BMCS  Docket  Mo.  MC-122-,  Notice  No.  86- 
051 

Minimum  Levels  of  Finanical 
Responsibility  for  Motor  Carriers 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Advance  notice  of  proposed 
rulemaking.  

summary:  a  petition,  seeking  authority 
for  motor  carriers  of  property  to  self- 
insure,  has  been  received  by  the  FHWA. 
The  petition  highlights  the  "insurance 
crisis"  currently  affecting  the  motor 
carrier  industry.  Elsewhere  in  today's 
Federal  Register  the  FHWA  has  adopted 
an  interim  rule  to  permit  motor  carriers 
of  property  to  satisfy  the  financial 
responsibility  requirements  of  the  DOT 
(FHWA)  by  self-insuring  if  they  have 
received  approval  from  the  Interstate 
Commerce  Commission  (ICC)  to  self- 
insure  and  have  maintained  an  FHWA 
"satisfactory"  safety  rating.  The  FHWA 
has  determined  that  the  issues 


associated  with  its  authority  to  permit 
motor  carriers  to  self-insure  need  to  be 
examined  in  light  of  current 
circumstances.  This  Notice  seeks 
comment  from  interested  parties 
concerning  self-insurance  as  a  viable 
and  effective  mechanism  for 
demonstrating  financial  responsibility 
as  required  by  the  Motor  Carrier  Act  of 
1980. 

DATE:  Comments  must  be  received  on  or 
before  July  18. 1986. 

address:  All  comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document  and  must  be 
submitted  (preferably  in  triplicate)  to 
Room  3404,  Bureau  of  Motor  Carrier 
Safety.  400  Seventh  Street  SW.. 
Washington,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
7:45  a.m.  to  4:15  p.m.,  ET.  Monday 
through  Friday,  except  legal  holidays, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Neill  L  Thomas,  Bureau  of  Motor 
Carrier  Safety  (202)  755-1011;  or  Thomas 
P.  Holian,  Officer  of  the  Chief  Counsel 
(202)  426-0346.  Federal  Highway 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Office  hours  are 
from  7:45  to  4:15  p.m.,  ET,  Monay 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  has  determined  that  this  action 
does  not  constitute  a  major  rule  under 
Executive  Order  12291.  However, 
because  of  the  public  interest  in  the 
issue  that  is  addressed  in  this  action, 
this  interim  final  rule  is  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation.  A  draft  regulatory 
evaluation  will  be  prepared  based  upon 
the  data  received  in  response  to  this 
notice. 

Based  on  the  information  available  to 
the  FHWA  at  this  time,  the  action  taken 
in  this  rulemaking  will  not  have  a 
signifiant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  the  FIfWA  seeks  additional 
information  on  this  subject  in  the 
questions  contained  in  this  advance 
notice. 

Background 

History 

On  July  1. 1980  the  President  signed 
the  Motor  Carrier  Act  of  1980.  49  U.S.C. 
10927 jiote  (1982  and  Supp.  II 1984). 
Section  30  of  that  Act  prescribes  that 
minimum  levels  of  financial 
responsibility  be  set  for  for-hire  motor 
carriers  of  property  involved  in 
interstate  or  foreign  commerce  and  for 


motor  carriers  transporting  hazardous 
materials  in  instraste,  interstate  or 
foreign  commerce.  The  Act  specified  the 
levels  of  financial  responsibility  to  be 
adopted  after  a  "phase  in"  period.  The 
Act  allowed  the  Secretary  of 
Transportation  to  accept  evidence  of 
insurance,  guarantees,  surety  bonds  and 
self  insurance  to  meet  the  requirements 
of  the  Act. 

The  advance  notice  of  proposed 
rulemaking  (ANPRM)  published  on 
August  28, 1980,  (45  FR  57676)  and  the 
notice  of  proposed  rulemaking  (NPRM) 
published  on  January  26, 1981,  (46  FR 
8186)  requested  information  on  self- 
insurance.  The  NPRM  would  have 
allowed  a  motor  carrier  to  be  self- 
insurer. 

The  final  rule  established  minimum 
levels  of  financial  responsibility  for 
motor  carriers  of  property  (46  FR  30974, 
June  11, 1981)  which  became  effective  on 
July  1, 1981,  and  were  increased  to  the 
mandated  levels  on  January  1, 1985. 

When  the  FHWA  adopted  final  rules 
implementing  section  30.  it  specifically 
declined  to  permit  a  motor  carrier  to 
comply  with  the  minimum  financial 
responsibility  requirements  by 
qualifying  as  a  self-insurer.  (46  FR  30974. 
June  11. 1981,  now  codified  at  49  CFR 
387.1-387.17.)  The  FHWA  recognized  at 
that  time  that  self-insurance  could  be  a 
viable  alternative  means  of  assuring 
that  a  motor  carrier  maintained  a  level 
of  financial  responsibility  that  was 
adequate  to  protect  the  public,  but  that 
self-insurance  would  not  necessarily 
afford  precisely  the  same  level  of 
protection  as  traditional  insurance 
coverage.  Moreover,  there  appeared  to 
be  little  support  for  self-insurance  as  an 
alternative  means  for  complying  with 
the  financial  responsibility 
requirements.  It  appeared  that  other 
alternatives  adequately  protected  the 
public  while  providing  motor  carriers 
with  considerable  fiexibility.  Because 
the  FHWA  was  also  concerned  that 
implementation  of  a  self-insurance 
program  would  require  substantial 
commitment  of  agency  resources,  and 
that  this  commitment  was  not  then 
justified,  the  FHWA  did  not  adopt  a 
self-insurance  alternative. 

The  rulemaking  further  noted  that  a 
self-insurer  would,  in  effect,  have  to 
operate  much  like  an  insurance 
company.  This  would  mean  that  the  self- 
insured  motor  carrier  would  be  required 
to  set  aside  substantial  claimfi  reserves 
and  establish  a  claims  handling 
mechanism  within  the  company. 
Applying  to  a  self-insurer  the  extensive 
controls  that  now  regulate  insurance 
companies  could  require  a  significant 
commitment  of  resources  by  the  Federal 
government. 


Although  the  final  rule  did  not  allow 
self-insurance,  further  information  was 
solicited  in  the  form  of  questions. 

No  one  responded  to  those  questions 
between  the  time  the  final  rule  was 
published  and  the  time  that  May 
Trucking  submitted  the  petition  that 
prompted  this  rulemaking.  During  that 
time,  however,  conditions  in  the  trucking 
industry  changed  significantly.  In  1985, 
rates  began  rising  for  all  forms  of 
insurance.  For  the  motor  carrier 
industry,  the  rise  was  especially  sharp. 
The  May  Trucking  petition  comes  at  a 
time  when  motor  carriers  find  their 
premiums  increasing  and  their 
coverages  shrinking  rapidly.  Reports  of 
insurance  premiums  doubling  or  tripling 
over  the  previous  year  are  not  unusual. 

May  Trucking  Company  Petition 

May  Trucking  Company  (May)  has 
petitioned  the  FHWA  to  grant  it  a 
waiver  from  the  Department  of 
Transportation's  current  regulations  to 
permit  May  to  comply  with  the  financial 
responsibility  requirements  by 
qualifying  as  a  self-insurer.  In  the 
alternative,  May  has  requested  that  the 
FHWA  initiate  rulemaking  to  amend  its 
rules  on  financial  responsibility  and 
immediately  adopt  interim  rules  that 
would  permit  consideration  of  self- 
insurance  proposals. 

In  its  petition,  May  has  retjuested  a 
waiver  of  the  requirements  of  the 
FHWA's  regulations  that  motor  carriers 
comply  with  the  financial  responsibility 
requirements  by  obtaining  insurance 
policies  or  surety  bonds.  The  FHWA 
does  not  believe  that  the  circumstances 
facing  May  which  led  it  to  petition  the 
agency  for  relief  are  unique  to  May. 
Thus,  the  FHWA  concludes  that  a 
waiver  for  May  alone  would  be 
inappropriate.  However,  as  discussed 
above,  the  FHWA  is  convinced  that  an 
insurance  crisis  currently  confronts  the 
motor  carrier  industry. 

The  FHWA  has  provided  a  means  of 
immediate  relief  to  May  through 
adoption  of  an  interim  rule  published 
elsewhere  in  today's  Federal  Register. 
This  will  provide  relief  only  for  motor 
carriers  which  have  received  approval 
from  the  ICC  to  self-insure,  and  which 
maintain  "satisfactory"  safety  ratings 
with  FHWA.  There  are  carriers  which 
are  not  eligible  for  ICC  approval  to  self- 
insure  but  which  are  subject  to  the 
FHWA's  financial  responsibility 
requirements.  There  are  also  other 
entities  which  may  be  affected  by  self- 
insurance. 

Therefore,  the  FHWA  is  also  initiating 
a  proceeding  to  gather  information  and 
analyze  the  issue  associated  with  a 
possible  amendment  to  the  financial 
responsibility  regulations  which  would 


permit  motor  carriers  to  self-insure.  The 
FHWA  intends  to  move  quickly  with 
this  initial  phase  of  the  proceeding,  and 
to  proceed  without  undue  delay  to  a 
determination  concerning  proposed 
rules  in  this  area. 

Elsewhere  in  today's  Federal  Register 
the  FHWA  has  adopted  an  interim  rule 
to  permit  motor  carriers  of  property  to 
satisfy  the  financial  responsibility 
requirements  of  the  DOT  (FHWA)  by 
receiving  approval  from  the  Interstate 
Commerce  Commission  (ICC)  to  self- 
insure  and  maintaining  a  "satisfactory" 
safety  rating  assigned  by  the  FHWA.  In 
this  regard,  the  FHWA  has  taken  careful 
note  of  recent  actions  taken  by  the 
Interstate  Commerce  Commission  (ICC) 
on  a  companion  petition  for  authority  to 
self-insure  filed  there  by  May.  May 
holds  a  certificate  of  public  convenience 
and  necessity  issued  by  the  ICC,  and  is 
subject  to  regulation  by  the  Commission. 
The  ICC  initially  denied  May's  request 
and  May  subsequently  filed  a  petition 
for  reconsideration  of  that  decision.  Still 
later.  May  filed  its  separate  petition 
with  the  FHWA.  The  ICC  has  now 
granted  May's  application  to  self-insure 
its  bodily  injury  and  property  damage 
liability  subject  to  certain  conditions. 
These  conditions  require  May  to  do  the 
following: 

1.  Submit  carrier  quarterly  and  annual 
financial  statements  to  the  Commission. 
The  statements  must  include  a 
certification  by  an  appropriate  May 
official  verifying  the  accuracy  of  the 
information  provided.  Disclosure  is  also 
required  of  affiliated  companies  which 
provide  support  services  for  the 
operations  of  May  Trucking  Company; 

2.  File  quarterly  claim  reports 
detailing  the  number,  dollar  amount,  and 
nature  of  its  claims  experience,  and 
quarterly  reports  detailing  pending  court 
cases  relating  to  or  arising  from  claims 
experience: 

3.  Immediately  notify  the  ICC  of  any 
pending  or  contingent  liability  claim(s) 
which  individually  exceed  $50,000  or 
collectively  exceed  $250,000. 

4.  Maintain  an  irrevocable  Si  million 
line  of  credit,  notify  the  ICC 
immediately  upon  any  drawdown  of  the 
credit  line,  have  unrestricted  access  to 
the  entire  credit  line,  and  drawdown 
from  the  credit  line  only  to  satisfy  bodily 
injury  and  property  damage  claims: 

5.  In  the  event  of  a  drawdown, 
provide  the  ICC  with  a  plan  detailing 
May's  proposed  response  to  future 
hability  claims: 

6.  Notify  the  ICC  prior  to  the  effective 
date  of  any  change  or  cancellation  of  the 
credit  line,  or  of  renewal  of  the  credit 
line: 


22088 


Federal  Register  /  Vol.  51.  No.  117  /  Wednesday.  June  18.  1986  /  Proposed  Rules 


7.  Maintain  a  net  worth  of  a  least  $2 
million,  and  notify  the  ICC  at  any  time 
that  its  net  worth  falls  below  that  figure, 
at  which  time  May  will  have  30  days  to 
correct  the  situation  or  face  termination 
of  the  authority  to  self-insure; 

8.  Acknowledge  that  the  Commission 
retains  the  authority  to  terminate  May's 
self-insurance  authorization  at  any  time 
if  it  appears  to  the  ICC  that  May's 
financial  arrangements  fail  to  provide 
satisfactory  protection  for  the  public. 

The  Commission  has  made  clear  that 
its  grant  of  authority  does  not  release 
May  from  its  obligation  to  meet  the 
financial  responsibility  requirements  of 
the  DOT.  The  interim  rule  adopted  by 
the  FHWA  elsewhere  in  today's  Federal 
Register  will  enable  May  to  meet  the 
DOTs  financial  responsibility 
requirements  through  self-insurance 
while  this  rulemaking  proceeds. 

In  its  petition  filed  with  the  FHWA, 
May  included  proposed  rules.  The 
FHWA  requests  comments  addressing 
the  desirability  of  adopting  these  rules, 
in  whole  or  in  part.  Specifically,  May 
suggests  that  49  CFR  387.7(d)  be 
amended  to  add  a  new  paragraph  (3)  as 
follows: 

(3)  A  written  approval,  issued  by  the 
BMCS  pursuant  to  §  387.19  of  this 
subpart,  authorizing  the  motor  carrier  to 
be  a  self-insurer." 

In  addition.  May  suggests  that  a  new 
§387.19  be  added,  to  read  as  follows:  * 

Section  387.19  Temporary  rules  for 
qualification  as  a  self-insurer. 


(a)  Background:  findings.  The  BMCS  has 
undertaken  a  rulemaking  proceeding  .  .  . 
pursuant  to  i  389.11  of  this  chapter.  Effective 
with  the  publication  of  these  rules  in  the 
Federal  Re^stet.  applications  for  approval  as 
a  self-insurer  will  be  accepted  and  decided 
under  these  rules,  pending  completion  of  the 
permanent  rulemaking  proceeding  docketed 
as  .  .  . 

|b)  Eligibility.  An  application  for  approval 
as  a  self-insurer  may  be  submitted  to  the 
BMCS  by  a  for-hire  motor  carrier  which 
meets  the  following  criteria  for  eligibility: 

(1)  The  applicant  shall  have  maintained  a 
"satisfactory"  safety  rating  pursuant  to  Part 
385  of  this  subchapter,  either  continuously  for 
the  three  years  immediately  prior  to  the  date 
of  its  application  or  continuously  since  the 
date  on  which  its  initial  safety  rating  was 
assigned,  whichever  time  period  is  shorter. 

(2)  The  applicant,  if  subject  to  regulation  by 
the  Interstate  Commerce  Commission  (ICC), 
shall  have  submitted  to  the  ICC,  not  later 
than  the  dale  of  its  self-insurance  application 
under  this  section,  a  corresponding  request 
for  approval  as  a  self-insurer  under  S  1043.5 
of  this  title. 

(3)  The  applicant  shall  present  written 
evidence,  in  the  form  prescribed  by 
paragraph  (cMH)  of  this  section,  of  a  third 
parly  financial  guarantee  in  the  amount  of  the 


minimum  level  of  financial  responsibility  the 
applicant  is  required  to  maintain  under 
5  387.9  of  this  subpart.  Such  guarantee  shall 
consist  of  aletter  establishing  a  line  of  credit 
("letter  of  credit ")  from  a  bank  or  other 
financial  institution  for  the  required  amount, 
dedicated  to  the  payment  of  public  liability 
claims  aganist  the  applicant  for  at  least  two 
years  the  date  of  the  self-insurance 
apphcation  under  this  section.  More  than  one 
letter  of  credit  may  t>e  utilized  if  the  letters 
collectively  guarantee  the  required  amount 
and  otherwise  meet  the  requirements  of  this 
paragraph. 

(4)  Such  letter  of  credit  shall  include  an 
undertaking  by  the  issuing  bank  or  financial 
institution  to  notify  the  BMCS  in  writing 
immediately  upon  any  drawdown  against  the 
line  of  credit,  or  against  the  corpus  of  the 
trust,  for  the  purpose  of  paying  any  public 
liability  claim.  The  applicant's  self-insurance 
authorization  shall  lapse  with  the  expiration 
date  of  such  guarantee,  unless  similar  wrkten 
evidence  of  a  substitute  or  extended 
guarantee  for  a  further  term  of  at  least  one 
year  shall  have  been  submitted  to  the  BMCS 
before  that  date. 

(5)  The  applicant  shall  demonstrate,  in  the 
manner  prescribed  in  paragraph  (c)(9)  of  this 
section,  that  it  has  a  net  worth  of  not  less 
than  twice  the  minimum  amount  of  financial 
responsibility  the  applicant  is  required  to 
maintain  under  S  387.9  of  this  subpart,  and 
shall  agree  in  writing,  as  prescribed  in 
paragraph  (c)(10)  of  this  section,  to  having  its 
self-insurance  authorization  conditioned  on 
continuous  maintenance  of  such  minimum  net 
worth.  , 

(6)  The  applicant,  in  order  to  demonstrate 
to  the  BMCS  that  the  foregoing  net  worth 
requirement  is  being  maintained,  shall  agree 
in  writing,  as  prescribed  in  paragraph  (c)(10) 
of  this  section,  to: 

(i)  provide  the  BMCS  with  certified 
quarteriy  and  independently  audited  annual 
financial  statements  (balance  sheets  and 
income  statements)  that  contain  notations 
estimating,  in  accordance  with  generally 
accepted  accounting  principles,  the  number 
and  total  dollar  amount  of  public-liability 
claims  known  to  applicant  but  not  yet  paid; 
and 

(ii)  permit  unannounced  inspection  of  its 
financial  records  by  BMCS  personnel  at  any 
reasonable  time. 

(c)  Applications.  The  executed  and 
notarized  original  of  a  motor  carrier  self- 
insurance  application,  together  with 

copies,  shall  be  submitted  to  the 


BMCS  in  Washington.  DC  and  shalll  be 
addressed  to  the  attention  of  the  Director.  No 
form  is  prescribed  for  such  applications,  and 
an  ICC-regulated  motor  carrier  may 
incorporate  by  reference  all  or  part  of  its  self- 
insurance  request  to  the  ICC  if  copies  of  that 
request  are  appended  to  the  application 
under  this  section.  The  motor  carrier's 
application  to  the  BMCS  shall  contain,  as  a 
minimum,  the  following  information: 

(1)  The  applicant's  name,  the  street  address 
of  its  principal  office,  and  the  "MC"  number 
assigned  to  it  by  the  ICC  if  any. 

(2)  A  statement  indicating  whether 
applicant  is  subject  to  a  minimum  financial 
responsibility  level  of  STSaOOO,  of  $1,000,000, 


or  $5,000,000  under  S  M7.9  of  this  subpart.  If 
an  applicant  is  subject  to  a  minimum  higher 
than  $75a000.  it  shall  indicate  the  percentage 
of  its  gross  operating  revenue  derived  from 
the  commodities  giving  rise  to  the  $1.00a000 
and  (if  applicable)  the  $5,000,000  requiremens 
under  S  387.9. 

(3)  A  complete  description  of  the  proof  of 
financial  responsibility  currenty  maintained 
by  the  applicant  under  §  387.7(d)  of  this 
subpart,  including: 

(i)  The  name  and  address  of  every 
insurance  carrier  or  surety  company 
providing  all  or  a  part  of  such  coverage; 

(ii)  The  dollar  amount  of  the  premium,  and 
a  description  of  any  other  financial 
requirements  the  applicant  must  satisfy, 
under  the  terms  of  each  insurance  policy  or 
surety  bond  providing-all  or  a  part  of  such 
coverage; 

(iii)  The  effective  date  and  the  expiration 
date  of  each  such  insurance  policy  or  surety 
bond; 

(iv)  The  deductible  amount  and  the  pre- 
accident  dollar  limitation  of  each  such  policy 
or  bond;  and 

(v)  A  complete  description  of  any  self- 
retention  features  of  each  such  policy  or 
bond. 

(4)  A  complete  description  of  the 
applicant's  loss  experience  under  tis  current 
financial  responsibility  arrangements 
pursuant  to  S  387.7(d)  of  this  subparl, 
including  the  number  of  claims  filed;  their 
total  amount;  the  number  of  individual  claims 
that  exceeded  the  applicant's  self-retention 
amount,  if  any:  and  the  number  and  total 
dollar  amount  of  claims  not  filed  within  thirty 
days  after  the  accidents  or  other  occurrences 
on  which  they  were  based.  Any 
environmental  restoration  claim  shall  be 
separately  identified  and  fully  described. 

(5)  A  similar  description  of  the  applicant's 
previous  financial  responsibility  arragement 
under  $  387.7  of  this  subpart  for  a  period  of 
five  years  preceding  the  date  of  the 
application.  Any  cancellations  of  public- 
liability  insurance  policies  or  surety  bonds 
during  that  period  shall  be  disclosed  and  the 
reasons  for  such  cancellations  explains  if 
known. 

(6)  An  estimate  of  monetary  savings  to  the 
applicant  resulting  from  self-insurance 
approval,  if  granted. 

(7)  A  complete  description  of  the 
applicant's  safety  program,  including 
arrangements  for  pre-employment  screening 
of  drivers,  driver  training,  driver  physical 
examinations,  equipment  maintenance  and 
accident  investigation. 

(8)  A  complete  description  of  the 
applicant's  proposed  arrangements  for 
processing  of  public  liability  claims,  including 
description  of  any  claims  processing 
currently  handled  by  the  applicant  under  self- 
retention  arrangements. 

(9)  Certified  or  independently  audited 
financial  statements,  including  balance  sheet 
and  income  statement,  for  the  applicant's 
most  recent  complete  fiscal  year  and  the  two 
fiscal  years  prior  thereto.  The  financial 
statements  for  the  most  complete  fiscal  year 
shall  contain  notations  of  known  but  unpaid 
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claims  in  accordance  with  paragraph 
(b)((e)((i)  of  this  section, 

(10)  The  applicant's  written  consent  to  the 
eligibility  conditions  set  forth  in  paragraphs 
(b)  (5)  and  (6)  of  this  section. 

(11)  The  applicant's  written  evidence  of  the 
third-party  financial  guarantee  described  in 
paragraph  (b)(4)  of  this  section.  Copies  of  the 
letter  or  letters  of  credit  will  be  acceptable, 
except  that  a  signed  original  or  originals 
should  be  filed  with  original  of  the  self- 
insurance  application  under  this  section 
unless  previously  filed  with  the  ICC. 

(12)  A  notarized  signature  by  a  principal 
officer  of  the  applicant  verifying,  under 
penalty  of  perjury,  that  the  contents  of  the 
self-insurance  application  are  true  and 
accurate. 

(d)  Approval  Criteria  and  Procedures.  The 
Director  of  the  BMCS.  or  the  Director's 
delegate,  shall  grant  a  self-insurance 
application  which  complies  with  the 
foregoing  eligibility  and  informational 
requirements,  if  he  or  she  is  satisfied,  after 
appropriate  investigation,  that  the  self- 
insurance  arrangements  proposed  by  the 
applicant  will  afford  the  security  for 
protection  of  the  public  contemplated  by 
Section  30  of  the  Motor  Carrier  Act  of  1980, 
Pub.  L  96-298.  In  evaluating  any  application 
hereunder,  the  BMCS  will  consider  the 
information  presented  in  the  application  and, 
in  addition,  may  consider  any  information 
available  in  its  own  files,  in  those  of  the  ICC 
and  in  the  files  of  State  agencies  cooperating 
with  the  BMCS  under  the  Part  350  of  this 
subchapter.  If  an  application  of  an  eligible 
motor  carrier  complies  with  all  of  the 
foregoing  information  requirements  and  no 
other  information  is  deemed  necessary  by  the 
BMCS,  the  application  normally  will  be 
decided  within  the  thirty  days  of  its  filing.  If 
further  items  of  information  are  required, 
they  will  be  specified  in  a  written  notice 
giving  the  applicant  twenty  days  to  supply 
them.  If  the  required  additional  information  is 
not  provided  within  that  period,  the 
application  will  be  denied.  If  the  additional 
information  is  timely  supplied,  the 
application  normally  will  be  decided  within 
the  subsequent  thirty  days, 

(e)  Revocation.  The  BMCS  may.  at  any 
time,  revoke  its  authorization  of  a  motor 
carrier  to  act  as  a  self-insurer  if,  in  its 
judgment,  the  carrier  is  failing  to  comply  with 
this  section  or  for  any  reason  is  failing  to 
provide  the  security  for  protection  of  the 
public  contemplated  by  Section  30  of  the 
Motor  Carrier  Act  of  1980,  Pub.  96-296- 
Notwithslanding  any  other  provisions  of  this 
section  or  {  387.7  of  this  subpart,  all  self- 
insurance  authorizations  hereunder  will 
expire  (unless  otherwise  ordered  by  the 
Director  or  the  Director's  delegate)  sixty  days 
after  the  effective  date  of  any  permanent 
rules  issued  by  the  BMCS  that  permit  use  of 
self-insurance  as  a  means  of  establishing 
financial  responsibility  under  }  387.7(d)  of 
this  subpart,  or  thirty  days  after  the  effective 


date  of  any  decision  by  the  BMCS  not  to 
issue  such  rules. 

Petitioner's  Rationale 

In  its  petition,  May  argues  that 
changed  circumstances  require 
reconsideration  of  the  BMCS'  past 
refusal  to  permit  self-insurance.  The 
conditions  in  the  insurance  marketplace 
have  changed  radically  since  1981,  when 
the  BMCS  last  considered  self- 
insurance.  Alternatives  to  self-insurance 
do  not  provide  meaningful  relief  in 
today's  insurance  market.  May  claims 
that  the  criteria  it  proposes  will  impose 
no  substantial  administrative  burdens 
on  the  BMCS,  and  that  it  is  unlikely  that 
a  safe  and  financially  stable  carrier 
would  face  substantial  "long  tail" 
liabilities.  (It  should  be  noted  that  the 
petition  seems  to  address  long  tail 
liabilities  as  though  they  were  claims 
incurred  but  not  reported,  as  would 
happen  if  an  accident  victim,  such  as 
one  vyho  owned  property  damaged  by 
an  accident,  did  not  discover  the 
damage  and  file  his  claim  promptly.  The 
use  of  the  term  "long  tail"  liabilities  in 
the  FHWA  final  rule  on  this  subject 
referred  to  claims  filed  but  not  settled, 
as  would  happen  where  an  accident 
victim  files  a  claim  promptly  but  the 
litigation  drags  on  for  years.  To  avoid 
further  confusion  this  rulemaking  will 
accept  May's  definition  of  "long  tail"  as 
meaning  claims  incurred  but  not 
reported  and  will  use  the  term 
"contingent  liabiUties"  to  mean  claims 
filed  but  not  settled.)  A  self-insurer 
would  also  have  greater  financial 
incentive  to  improve  safety,  according  to 
the  petitioner. 

Petitioner  corroborates  its  claim  that 
the  insurance  marketplace  has  changed 
since  1981  with  testimony  of  the 
American  Trucking  Associations.  Inc. 
(ATA)  on  rising  insurance  costs 
(Insurance  Problems  Facing  the 
Transportation  Industries:  Hearings 
Before  the  Subcommittee  on  Surface 
Transportation  of  the  House  Committee 
on  Public  Works  and  Transportation. 
99th  Cong..  1st  Sess.  300  (1985) 
(statement  of  Ms.  Lana  Batts,  Vice- 
President  of  Policy.  American  Trucking 
Associations.  Inc.  (ATA)).  The  ATA 
testified  that  high  interest  rates  and 
easily  obtainable  reinsurance  caused 
relatively  soft  prices  from  the  mid-1970s 
to  early  1984.  The  ATA  further  testified 
that  insurers  engaged  in  "cash  flow 
underwriting"  seeking  premium  dollars 


to  invest  with  rates  of  return  from  1&-20 
percent  annually,  making  it  very  easy 
for  trucking  companies  to  obtain 
insurance. 

Petitioner  found  further  support  for  its 
position  from  National  Risk 
Management  of  West  Falmouth,  Maine, 
which  said  that  motor  carrier  insurance 
premiums  only  rose  an  average  of  12 
percent  between  1979  and  1983.  but 
doubled  from  1984  to  1985. 

Petitioner  has  declared  that  the 
number  of  financially  sound  insurance 
companies  willing  to  write  insurance  for 
other  than  shipper  owned  motor  carriers 
is  dwindling  rapidly.  More  and  more 
motor  carriers  are  being  forced  to  resort 
to  assigned  risk  pools,  some  of  which 
are  out  of  capacity,  meaning  that  they 
cannot  write  any  more  policies  under 
their  States'  regulations  because  their 
potential  exposure  would  exceed 
regulatory  limits,  or  do  not  provide  the 
minimum  coverages  required  by  the 
Motor  Carrier  Act  of  1980. 

Petitioner  states  that  the  BMCS  did 
not  anticipate  the  changes  in  the 
insurance  industry  when  it  originally 
contemplated  self-insurance  in  1981. 

It  is  the  petitioner's  view  that  there 
are  no  meaningful  alternatives  to  self- 
insurance  in  today's  insurance  market. 
In  an  earlier  rulemaking,  the  BMCS 
indicated  that  it  believed  that  there 
were  several  viable  alternatives  to  self- 
insurance.  Alternatives  then  included 
the  use  of  a  high  deductible  or  an  open- 
end  retrospective  plan  with  a  very  low 
minimum  and  a  very  high  maximum,  or 
the  use  of  surety  bonds.  Petitioner 
reports  that  it  recently  sought  a  high 
deductible  plan,  a  one  million  dollar 
policy  with  a  one  million  dollar 
deductible,  but  could  not  find  an  insurer 
to  underwrite  such  a  policy. 

May's  current  public  liability  policy 
has  retrospective  rating  clauses,  but  still 
has  premiums  exceeding  administrative 
and  claims  expenses  by  approximately 
one  million  dollars. 

May  further  states  that  it  investigated 
the  possibility  of  surety  bonding  and 
found  that  the  companies  providing 
surety  bonds  were  the  same  companies 
providing  liability  insurance.  It  appears 
that  none  of  the  surety  companies  was 
willing  to  write  a  bond  for  May.  May 
also  found  that  the  surety  companies 
required  irrevocable  letters  of  credit 
before  they  would  issue  a  bond.  May's 
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bank  objected  to  issuing  a  letter  of 
credit  merely  to  neutralize  a  bonding 
firm's  risk.  May's  bank  preferred  to 
issue  a  letter  of  credit  directly  to  the  ICC 
to  secure  the  public  for  claims  against 
its  customer. 

Petitioner  argues  that,  if  its  proposal  is 
adopted,  administrative  burdens  will  be 
minimized  because  BMCS  could  rely  on 
the  fetter  of  credit  and  the  carrier's  net 
worth  to  protect  the  public. 

Petitioner  also  says  that  the  proposed 
criteria  would  be  stringent  enough  that 
there  would  not  be  a  flood  of  applicants 
for  self-insurance.  Petitioner  maintains 
that  only  a  few  carriers  will  be  able  to 
meet  the  proposed  criteria. 

Petitioner  says  that  it  is  unlikely  that 
a  safe  and  financially  stable  carrier 
would  face  substantial  "long  tail" 
liabilities.  As  noted  before,  FHWA,  in 
prior  rulemakings,  used  the  term  "long 
tail  liabilities"  to  mean  "contingent 
liabilities".  May  stated  that  only  nine 
out  of  1.650  claims  were  filed  against  it 
more  than  thirty  days  after  the  accidents 
or  events  giving  rise  to  the  claims,  and 
these  claims  totaled  less  than  $3,400. 
May  also  points  out  that  BMCS  records 
for  1982  showed  only  6  accidents  out  of 
32,393  reported  by  motor  carriers  to  the 
BMCS  resulted  in  aggregate  societal 
costs  exceeding  $500,000. 

The  petitioner  also  claims  that 
relaxation  of  regulatory  barriers  to  self- 
insurance  would  promote  the  objectives 
of  Executive  Order  12291  through 
elimination  of  marketplace  distortions 
and  harmonization  of  confiicting 
regulations.  Petitioner  argues  that  the 
marketplace  is  distorted  because  surety 
bonds  are  not  available,  leaving  no 
competitive  alternative  to  insurance. 
Petitioner  says  that  the  benefits  of 
removing  the  barriers  to  self-insurance, 
which  would  create  a  competitive 
alternative  to  insurance,  would 
outweigh  the  societal  costs. 

Petitioner  says  that  removing  barriers 
to  self-insurance  would  result  in  some 
carriers  self-insuring,  thereby  freeing 
insurance  capacity,  resulting  in  lower 
insurance  premiums  for  those  carriers 
still  using  insurance.  This  would  lower 
the  cost  of  operation,  encouraging  more 
compefition  in  the  motor  carrier 
industry,  and  thereby  achieving  the 
goals  of  deregulation. 

Another  benefit  that  the  petitioner 
claims  is  the  elimination  of  what 
petitioner  sees  as  a  confiict  between 
ICC  regulations  regarding  self-insurance 
and  BMCS  regulations  regarding  self- 
insurance.  Petitioner  says  that,  as  long 
as  ICC  and  BMCS  regulations  are 
inplementing  the  same  statute,  their 
regulations  ought  to  be  consistent. 
Petitioner  says  that  the  rules  are 
inconsistent  because  ICC  reguhilions 


provide  for  self-insurance,  while  BMCS 
regulations  do  not. 

Discussion 

The  FHWA  has  a  statutory 
responsibility  to  see  that  each  motor 
carrier  maintains  a  legislatively 
mandated  level  of  financial 
responsibility  for  all  vehicles  it  operates 
on  public  highways.  At  present,  only 
insurance  policies  and  surety  bonds  are 
accepted  as  evidence  of  financial 
responsibility  by  the  FHWA.  May 
Trucking  has  asked  the  FHWA  to 
amend  its  existing  regulations  to  permit 
motor  carriers  of  property  to  use  self- 
insurance  as  a  means  of  meeting  the 
financial  responsibility  requirement. 

In  considering  this  petition,  the 
FHWA  must  balance  any  potential 
advantages  and  cost  savings  to  motor 
carriers  against  any  potential  reduction 
in  the  level  or  security  of  resources 
necessary  to  maintain  an  adequate 
available  level  of  compensation  to 
potential  claimants.  Potential 
administrative  and  cost  burdens  on  both 
the  FHWA  and  motor  carriers  must  also 
be  evaluated. 

Under  the  current  regulations  for  both 
insurance  policies  and  surety  bonds, 
funds  sufficient  to  satisfy  judgments  up 
to  the  Congressionally  mandated  level 
for  each  occurrence  are  guaranteed  for 
each  vehicle  by  an  insurance  company 
or  surety  licensed  to  do  business  in  each 
State  in  which  the  motor  carrier 
operates,  or  licensed  to  do  business  in 
the  State  in  which  the  motor  carrier  has 
its  principal  place  of  business  and 
willing  to  designate  a  person  upon 
whom  process  may  be  served  in  any 
State  in  which  the  motor  carrier 
operates.  The  individual  States  are 
responsible  for  regulating  the  financial 
condition  of  the  insurance  companies 
'^  and  in  most  cases  have  provided 
guarantee  funds  or  other  mechanisms  to 
provide  coverage  in  case  of  insurance 
company  failure. 

In  the  case  of  self-insurance 
mechanisms,  the  FHWA  is  concerned 
about  the  level  of  assets  and  other 
financial  guarantees  necessary  to 
provide  equivalent  protection  to  the 
present  alternatives.  This  includes  the 
ability  to  provide  coverage  up  to  the 
federally  mandated  level  for  each 
occurrence  and  vehicle.  THe  FHWA 
also  is  concerned  that  these  assets  be 
safeguarded  so  that  they  will  be 
available  regardless  of  the  future 
financial  condition  of  the  motor  carrier. 
Compensation  funds  should  also  be 
isolated  from  other  potential  creditors  in 
the  event  that  the  motor  carrier  becomes 
insolvent. 

In  considering  self-insurance 
mechanisms,  attention  should  be  paid  to 


options  which  allow  high  self-retention 
with  excess  reinsurance  coverage  as 
well  as  options  which  do  not  require  any 
traditional  insurance  coverage. 
The  purpose  of  the  following 
questions  is  to  elicit  information  and 
views  of  interested  persons  which 
would  be  helful  to  the  FHWA  in 
deciding  how  to  proceed  in  this  area. 

Questions 

If  the  FHWA  amended  the  existing 
regulations  to  permit  motor  carriers  of 
property  to  self-insure  as  a  way  to  meet 
the  minimum  financial  responsibility 
requirements,  the  FHWA  would 
probably  propose  a  process  whereby  the 
FHWA  would  expressly  authorize 
applicant  motor  carriers  as  self-insurers. 
Such  a  process  would  include  the 
submission  of  an  application  by  the 
motor  carrier,  review  by  the  FHWA,  and 
approval  by  the  FHWA  subject  to  an 
agreement  that  the  motor  carrier  would 
meet  certain  criteria.  The  motor  carrier's 
failure,  at  any  time,  to  continue  to  meet 
the  criteria  established  by  the  FHWA 
would  result  in  termination  of  the 
approval  by  the  FHWA.  This  process  is 
essentially  what  has  been  proposed  by 
May.  What  follows  are  certain  specific 
questions  related  to  various  steps  in 
such  a  process.  The  purpose  of  the 
questions  is  to  elicit  the  views  of 
interested  persons  and  to  secure 
information  for  the  use  of  the  FHWA  in 
deciding  whether  to  permit  self- 
insurance. 

Application 

1.  The  financial  condition,  safety 
record  and  claims  experience  of 
potential  self-insurers  are  all  of  concern 
to  the  FHWA.  What  type  of  information 
should  be  required  to  support  a  self- 
insurance  application?  Who  should 
certify  the  validity  of  this  information? 
How  often  should  this  information  be 
updated  and/or  verified? 

2.  Should  the  FHWA  accept  verified 
statements,  or  should  it  conduct 
independent  investigations  of  the 
applicant's  financial  and  safety 
conditions?  Should  the  FHWA  require 
the  submission  of  financial  information 
which  has  been  prepared  for  the 
applicant,  at  the  applicant's  expense, 
and  certified  by  an  independent  auditor? 

3.  If  funds  are  set  aside  or  other 
guarantees  are  provided  to  satisfy 
financial  responsibility  requirements, 
how  can  those  funds  be  secured  to 
prevent  their  use  by  the  motor  carrier  of 
other  creditors,  particulariy  in  event  of 
the  financial  deterioration  of  the  motor 
carrier? 

4.  What  assets  of  an  applicant  should 
the  FHWA  consider  as  available  to  pay 
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claims  filed  against  the  applicant?  For 
example,  real  or  tangible  property,  cash, 
retained  earnings,  irrevocable  letters  of 
credit,  etc.?  Should  an  applicant  be 
required  to  hold  certain  property  in  trust 
for  the  benefit  of  potential  claimants?  If 
so,  what  kind  of  instrument  would  be 
required  ft)  make  this  effective?  Who 
should  qualify  as  an  acceptable  trustee? 
What  reporting  requirements  should  be 
imposed  on  either  the  applicant  or  the 
trustee? 

5.  The  use  of  some  form  of  financial 
guarantee  from  a  bank  or  other  financial 
institution  has  often  been  advanced  as  a 
financial  responsibility  alternative. 
These  financial  instruments  have 
specific  dollar  values.  How  can  the 
single  monetary  limit  be  made 
consistent  with  the  traditional  per 
occurrence,  per  vehicle  limit  used  in 
insurance  policies?  What  level  of 
coverage  should  a  motor  carrier  with  a 
large  fieet  be  required  to  obtain  if  it  uses 
a  fixed  value  guarantee? 

6.  Should  the  FHWA  accept  financial 
guarantees  from  nonfinancial 
institutions  (e.g.  parent  companies)? 
What  forms  could  such  guarantees  take? 
Upon  what  basis  should  the  FHWA 
judge  the  value  of  such  guarantees? 

7.  Most  financial  instruments  have  a 
fixed  life  or  date  of  termination. 
Insurance  policies  are  issued  on  an 
occurrence  basis  and  insurance 
coverage  for  a  particular  claim  is 
provided  until  a  claim  is  settled  or 
closed  even  if  the  insurance  company  is 
no  longer  on  the  risk.  What  conditions 
or  restrictions  could  be  placed  on 
financial  instruments  used  by  motor 
carriers  to  satisfy  financial 
responsibility  requirements  to  ensure 
that  those  funds  would  indeed  be 
available  to  satisfy  judgments  which 
might  occur  several  years  after  the 
initial  claim?  , 

8.  Will  banks  issue  irrevocable  letters 
of  credit  to  motor  carriers  who  do  not 
carry  public  liability  insurance? 
Assuming  such  letters  of  credit  are 
typically  issued  to  third  parties,  or  are 
required  to  be  so  issued  to  qualify  for 
consideration  by  the  FHWA  in  the 
approval  process,  who  would  be  an 
acceptable  third  party? 

9.  Should  the  FHWA  assess  a 
nonrefundable  application  fee  for  each 
applicant  to  defray  the  cost  of 
processing  such  application,  including 
the  cost  of  any  safety  or  financial  audit 
the  agency  deems  necessary  to  fulfill  its 
responsibilities? 

Criteria 

1.  Should  the  FHWA  adopt  express, 
specific  criteria  for  evaluating 
applications,  or  should  general 
principles  be  established? 


2.  If  specific  criteria  are  established, 
what  should  they  be?  Should  the  FHWA 
set  qualifying  standards  such  as 
minimum  net  worth,  maximum 
acceptable  accident  ratio,  etc.?  What 
assets  should  be  considered  in 
determining  net  worth  (e.g..  receivables, 
equipment.  Intangibles  such  as  "good 
will,"  others)? 

3.  Should  the  FHWA  adopt  criteria 
that  would  reject  any  applicant  for 
authority  to  be  self-insured  if  the 
applicant  has  a  less  than  satisfactory 
safety  rating  as  assigned  by  the  FHWA 
under  49  CFR  Part  385.  regardless  of  the 
actual  accident  experience  of  the 
applicant  or  the  applicant's  financial 
condition? 

Administration  or  Implementation       t 

1.  The  minimum  financial 
responsibility  requirements  require 
motor  carriers  to  maintain  certain  levels 
of  fmancial  responsibility,  either  through 
insurance  or  surety  bonds,  which  cover 
each  occurrence  (i.e..  the  coverage  is  per 
vehicle  and  per  accident  or  incident). 
Thus,  a  motor  carrier  currently  required 
to  maintain  a  level  of  $750,000  is 
required  to  have  an  insurance  policy  or 
surety  bond  that  would  pay  up  to 
$750,000  per  occurrence.  Clearly  a  motor 
carrier  operating  more  than  one  vehicle 
(pr  even  one  operating  a  single  vehicle) 
faces  an  exposure  which  is  greater  than 
the  minimum  level  the  carrier  is  required 
to  maintain.  Should  motor  carriers  who 
have  been  authorized  to  be  self-insurers 
be  required  to  establish  a  separate  trust 
account  or  other  reserves  for  each  claim 
filed  against  it?  What  alternatives  are 
there  to  establishing  "reserves"  for  each 
reportable  accident,  without  regard  to 
whether  a  claim  has  been  filed?  What 
kind  of  property  should  be  placed  in 
such  a  trust  account  or  other  reserxes — 
cash  only,  or  other  assets?  Should  the 
level  of  the  reserves  for  each  occurrence 
equal  the  minimum  level  of  financial 
responsibility  (i.e.,  $750,000.  $1  million. 
$5  million,  as  the  case  may  be),  the 
amount  of  the  claim,  or  the  adjusted 
value  of  the  claim?  Can  a  trust  account 
or  other  reserves  be  established  with  a 
named  beneficiary  (i.e..  the  claimant,  or 
injured  party  expected  to  file  a  claim)  to 
pay  the  beneficiary  upon  agreement  or 
judgment,  with  the  remainder,  if  any.  to 
revert  to  the  motor  carrier?  Could  such  a 
trust  account  or  other  reserves  be 
reached  by  other  creditors,  for  example, 
during  bankruptcy?  Can  contingent 
beneficiaries  be  named,  for  example, 
other  claimants  or  potential  claimants? 
Who  would  be  an  acceptable  trustee  for 
such  a  trust  account  or  other  reserves? 
What  reporting  requirements  should  be 
imposed  on  the  trustee? 


2.  If  such  trust  accounts  or  other 
reserves  are  established,  should  the 
motor  carrier  be  required  to  replenish  its 
depleted  reserves  in  order  to  continue  to 
be  authorized  to  be  a  self-insurer? 

Monitoring 

1.  Should  the  FHWA  require  motor 
carriers  authorized  to  be  selfinsurers  to 
file  annual  financial  and  safety  reports? 
Quarterly  reports?  Reports  for  each 
claim  filed  and  trust  account  or  other 
reserve  established  when  filed  or 
established? 

2.  Should  the  FHWA  require 
authorized  motor  carriers  to  file  periodic 
financial  and  safety  audit  reports 
prepared  by  independent  auditors,  the 
cost  to  be  borne  by  the  motor  carrier? 

3.  Should  the  FHWA  perform  annual 
or  more  frequent  financial  and  safety 
audits,  the  cost  to  be  borne  by  the 
authorized  carrier? 

4.  Self-insurance  applications  will 
require  adminsitrative  oversight  and 
review,  and  may  entail  inspections  and 
audits.  To  financial  the  oversight  and 
review,  what  level  of  user  fees  would  be 
appropriate  and  how  should  they  be 
administered? 

5.  Any  system  of  self-insurance  is 
likely  to  rely  heavily  on  the  voluntary 
compliance  of  individual  motor  carriers 
with  respect  to  the  regulations  governing 
the  system.  What  types  of  fines  or 
penalities  are  appropriate  for  a  failure  to 
comply  with  regulations? 

Termination  of  Authorization 

1.  The  FHWA  assumes  termination  of 
a  self-insurance  authorization  would 
typically  occur  upon  notice  and 
opportunity  to  reply.  Should  third 
parties  be  permitted  to  appear  in  any 
such  proceeding?  Should  an  expedited 
proceeding,  or  a  summary  termination 
with  a  hearing  after  the  fact,  be 
provided  in  certain  cases  to  ensure  the 
public  protection? 

General  Questions 

1.  What  economic  effects,  if  any, 
would  the  addition  of  this  rule  have  un 
small  business  entities? 

2.  What  other  alternatives  exist  which 
could  increase  the  supply  of  insurance 
available  to  motor  carriers,  or  otherwise 
decrease  the  price  of  insurance 
coverage? 

3.  A  major  value  of  most  insurance 
policies  is  the  company's  obligation  to 
adjust  claims  and  bear  court  and  legal 
defense  costs.  Whrat  provisions  should  a 
potential  self-insurer  be  required  to 
demonstrate  with  respect  to  an  ability  to 
investigate,  adjust  or  verify  claims? 
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List  of  Subjects  in  49  CFR  Part  387 

Highways  and  roads.  Insurance, 
Motor  carriers,  Surety  bonds. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety.  (49  U.S.C  10927  note.  49  CFR  1.48  and 
301.6a)) 

Issued  on  June  13, 1966. 
R.P.  Landis. 

Associate  Administrator  for  Motor  Carriers. 
Federal  Highway  Administration. 
|FR  Doc  86-13717  Filed  8-13-86: 12:19  am) 

BNJJNG  CODE  4>10-22-M 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards  Controls  and  Displays 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Denial  of  petition  for 
rulemaking. 

SUMIMARY:  This  notice  denies  a  petition 
for  rulemaking  requesting  the  agency  to 
standardize  the  location  of  motor 
vehicle  controls  and  displays.  The 
agency  has  concluded  that  any  safety 
benefits  associated  with  such 
standardization  are  too  speculative  to 
justify  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Kevin  Cavey,  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW.  Washington.  DC 
20590  (202-^26-2153). 
SUPPLEMENTARY  INFORMATION:  A 
private  individual.  Mr.  C.R. 
Blydenburgh.  petitioned  the  agency  for 
rulemaking  action  to  standardize  the 
location  of  controls  and  displays.  The 
petitioner  noted  that  such  rulemaking 
was  included  in  NHTSA's  five-year 
rulemaking  plan  published  in  1979.  Mr. 
Blydenburgh  argued  that 
standardization  of  the  location  of 
controls  and  displays  is  necessary  to 
avoid  driver  confusion  when  driving 
different  vehicles.  The  petitioner 
asserted  that  the  use  of  international 
symbols  to  identify  controls  and 
displays  creates  confusion  and  fails  to 
utilize  two  important  human 
characteristics,  habit  and  instinct.  The 
agency  agrees  that  certain  symbols  may 
create  confusion  and  has  refused  to 
permit  such  symbols  to  be  used. 
However,  Mr.  Blydenburgh  did  not 
provide  arguments  or  data  to  support  his 
view  that  the  use  of  all  international 
symbols  creates  confusion. 


NHTSA  recognizes  that  there  may  be 
some  benefits  associated  with  a  degree 
of  standardization  of  controls  and 
displays  and  notes  that  the  industry  has 
largely  standardized  the  location  of 
some  controls  and  displays.  Further, 
individual  manufacturers  have 
standardized  the  location  of  other 
controls  and  displays  within  their 
respective  fleets.  The  agency  has 
sponsored  research  on  this  issue  in  the 
past  and  solicited  public  comments.  See 
Docket  No.  1-18.  Notice  15. 

The  agency  cannot,  however, 
conclude  that  rulemaking  to  standardize 
the  location  of  controls  and  displays  is 
justified  at  this  time.  Federal  Motor 
Vehicle  Safety  Standard  No.  101. 
Controls  and  Displays,  already  requires 
that  motor  vehicle  controls  and  displays 
be  adequately  identified,  thus  helping 
drivers  to  quickly  locate  and  easily 
understand  their  controls  and  displays. 
Given  the  existing  requirements,  any 
additional  safety  benefits  associated 
with  standardization  of  controls  and 
displays  are  largely  speculative.  The 
agency  believes  that  most  of  the  benefits 
associated  with  such  standardization 
relate  to  driver  convenience  rather  than 
to  safety. 

The  costs  associated  with 
standardization  of  controls  and  displays 
are  not  speculative.  The  design  of  the   » 
instrument  panel  and  location  of 
controls  and  displays  are  important 
factors  in  how  manufacturers 
differentiate  their  products  to  maximize 
consumer  choice  and  satisfaction.  Any 
requirements  that  standardized  the 
location  of  controls  and  displays  would 
require  changes  to  current  instrument 
panel  design,  resulting  in  vehicle  cost 
increases. 

The  agency  also  notes  that 
manufacturers  are  utilizing  new 
electronic  technologies  to  communicate 
with  drivers.  The  use  of  these  new 
technologies  can  result  in  safety 
benefits,  as  additional  information  can 
be  presented  to  the  driver  using  limited 
space,  reducing  the  need  for  the  driver 
to  scan  the  vehicle  interior  to  locate  the 
desired  display.  NHTSA  is  currently  in 
rulemaking  to  ensure  that  the  existing 
requirements  of  Standard  No.  101  do  not 
unnecessarily  restrict  the  use  of  new 
technologies.  Given  the  innovations  now 
taking  place,  the  agency  believes  that  it 
would  be  a  particularly  inappropriate 
time  to  conduct  rulemaking  to  consider 
standardizing  the  location  of  controls 
and  displays.  Apart  from  utilizing 
limited  agency  resources  on  an  issue  of 
speculative  safety  significance,  any 
agency  analyses  completed  as  part  of 
such  rulemaking  could  be  outdated  by 
the  time  they  were  completed. 


For  all  of  these  reasons,  NHTSA 
denies  Mr.  Blydenburgh's  petition  for 
rulemaking. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  National  Highway  Tuiffic 
Safety  Administration,  Rubber  and 
rubber  products,  Tires. 

(Sees.  103. 119.  Pub.  L  889-563,  80  Stat.  719 
(15  U.S.C.  1392. 1407):  delegation  of  authority 
at  49  CFR  1,50  and  501.8) 
Issued  on  |une  12, 1986. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  86-13703  Filed  6-17-86:  8:45  am] 

BtUJNOCOOC  4«10-5»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  Hearing  and 
Reopening  of  Comment  Period  on 
Proposed  Endangered  Status  for  Five 
Mississippi  and  Alabama  Clams 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule;  notice  of  public 

hearing  and  reopening  of  comment 

period.  ^^^ 


summary:  The  Service  announces  a 
public  hearing  on  the  proposal  to  list 
Marshall's  mussel,  Curtus  mussel.  Judge 
Tait's  mussel,  the  stirrup  shell,  and  the 
penitent  mussel  as  endangered  species. 
This  hearing  was  requested  by  Mr. 
Donald  G.  Waldon.. Administrator. 
Tennessee-Tombigbee  Waterway 
Development  Authority,  as  provided  in 
section  4(b)(5)(E)  of  the  Endangered 
Species  Act  of  1973,  as  amended.  This 
notice  reopens  the  comment  period  until 
10  days  after  the  date  of  the  public 
hearing. 

DATES:  A  public  hearing  will  be  held 
from  7  p.m.  to  10  p.m.  on  July  10, 1986. 
Comments  on  this  proposal  must  be 
received  by  July  20. 1986. 
ADDRESSES:  The  public  hearing  will  be 
held  at  Poindexter  (Music)  Hall, 
Mississippi  University  for  Women, 
College  Street.  Columbus.  Mississippi. 
Written  comments  and  materials  should 
be  sent  to  the  Endangered  Species 
Office,  Jackson  Mall  Office  Center,  Suite 
316,  300  Woodrow  Wilson  Avenue, 
Jackson,  Mississippi  39213.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 
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FOR  FURTHER  INFORMATION  CONTACT 

Mr.Dennis  B.  Jordan  at  the  above 
address  (601/965^900  or  FTS  490-4900). 
SUPPLEMENTARY  INFORMATION: 

Background 

These  five  species  of  freshwater 
mussels  are  known  to  exist  in  only  the 
East  Fork  Tombigbee,  Buttahatchie,  and 
Sipsey  Rivers  and  up  to  three  gravel 
bars  in  the  Ibmbigbee  River.  Much  of  the 
historic  habitat  has  been  modified  by 
construction  of  the  Tennessee- 
Tombigbee  Waterway  and  by 
impoundments  on  the  Alabama  River. 
These  species  were  included  in  a  notice 
of  review  published  in  the  Federal 
Register  on  April  11, 1980  (45  FR  24904). 
All  five  species  were  included  as 
Category  1  species  in  a  Notice  of 
Invertebrate  Wildlife  for  Listing  as 
Endangered  or  Threatened  Species  (May 
22,  1984;  48  FR  21664). 

On  April  7, 1986,  the  Service  proposed 
nil  five  species  as  endangered  in  the 
Federal  Register  (51  FR  11761).  Public 
hearings  are  provided  for  in  section 
4(b)(5)(E)  of  the  Act  if  requested  within 


45  days  of  publication  of  the  proposal. 
On  May  22, 1986,  a  request  for  a  public 
hearing  on  this  proposal  was  received 
from  Mr.  Donald  G.  Waldon, 
Administrator,  Tennessee-Tombigbee 
Waterway  Development  Autority.  The 
Service  has  scheduled  this  hearing  for 
July  10, 1986,  from  7  p.m.  to  10  p.m.  at 
Poindexter  (Music)  Hall,  Mississippi 
University  for  Women.  College  Street, 
Columbus,  Mississippi. 

Those  parties  wishing  to  make 
statements  for  the  record  should  have 
available  a  copy  of  their  statements  to 
be  presented  to  the  Service  at  the  start 
of  the  hearing  on  July  10, 1986.  Oral 
statements  may  be  limited  to  5  or  10 
minutes,  if  the  number  of  parties  present 
that  evening  necessitatessome 
limitation.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
this  hearing  or  mailed  to  the  Service. 
The  comment  period  of  the  proposal 
originally  closed  on  June  6, 1986.  In 
order  to  accommodate  the  hearing,  the 
Service  also  reopens  the  public 
comment  period.  Written  comments  may 
now  be  submitted  for  this  proposal  until 


July  20, 1986,  to  the  Jackson  Endangered 
Species  Field  Office  (see  ADDRESSES 
section). 

Author 

The  primary  author  of  this  notice  is 
Mr.  James  H.  Stewart  (see  addresses 
section)  at  601/965-4900  or  FTS  490- 
4900. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16  U.S.C. 
1531  et  seq.:  Pub.  L.  93-205.  87  Stat.  884;  Pub. 
L.  94-359.  90  Stat.  911:  Pub.  L  95-632,  92  Stat. 
3751:  Pub.  L  96-159,  93  Stat.  1225:  Pub.  L.  97- 
304,  96  Stat.  1411). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Dated:  June  9, 1986. 
James  W.  Pulliam, 
Regional  Director. 

|FR  Doc.  86-13706  Filed  6-17-86:  8:45  am| 
BILLING  CODE  4310-SS-M 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  appticable  to  the 
public.   Notices  of  hearir>gs  and 
investigations,  committee  meetings,  agency 
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appiicalnns  tni  agency  stateroerrts  ot 
of^nzanon  and  functions  are  examples 
o»  documents  appeanng  in  ttiis  section. 


ADMINISTRATIVE  OFFICE  OF  THE 
UNITED  STATES  COURTS 

United  States  Courts  of  Appeals 
Circuit  Executive:  Certificatloo 
Applications 

AGEMCy:  Board  of  Certiflcation,  United 
States  Courts  of  Appeals.  Circuit 
Executive. 

ACTION:  Board  of  Certification  accepting 
applications  from  applicants  interested 
in  being  certified  as  qualfied  for  the 
position  of  circuit  executive. 


summary:  Individuals  who  wish  to 
serve  as  circuit  executives  in  the  United 
States  judicial  system  must  be  certified 
as  qualified  by  the  statutorily  created 
Board  of  Certification  (28  U.S.C.  332  (f)). 
While  certification  is  a  prerequisite  for 
appointment  as  circuit  executive,  it  does 
not  ensure  employment.  By  action  of  the 
Judicial  Conference  of  the  United  States, 
persons  who  wish  to  be  appointed  as 
district  court  executive  must  also  be 
cectified  by  the  Board. 

A  personal  interview  with  the  Board 
is  necessary  for  certification,  and  the 
Board  cannot  reimburse  candidates  for 
attendant  travel  expenses.  The  Board, 
however,  would  be  pleased  to  meet  from 
time  to  time  in  cities  other  than 
Washington.  DC.  if  the  number  of 
candidates  in  any  particular  region 
would  appear  to  justify  it. 

Details  on  how  to  apply  may  be  had 
by  writing  to:  Board  of  Certification. 
Administrative  Office  of  the  U.S.  Courts, 
Washington,  DC  20544. 

L.  Ralph  Mecham, 

Secretary  of  the  Board  of  Certification  and 

Director.  Administrative  Office  of  the  U.S. 

Courts. 

|FR  Doc.  86-13757  Filed  6-17-86;  8:45  am| 

BILLING  CODE  231(M>1-M 


ADVISORY  COaiMSSION  ON 
INTERGOVERNMENTAL  RELATIONS 

Notice  of  Meetlnga,  Sofcitatton  o^ 
Comments  on  Low  income  Assistance 
Programs 

summary:  In  the  State  of  the  Union 
Message  In  January  1986.  the  President 
called  upon  the  White  House  Domestic 
Policy  Council  to  evaluate  federal 
programs  and  develop  a  strategy  to  meet 
the  financial,  educational  social  and 
safety  concerns  of  poor  families. 

At  the  request  of  the  Domestic  Policy 
Council  the  Advisory  Commission  on 
Intergovernmental  Relations,  (ACIR)  an 
independent  agency  established  by 
Congress  in  1959,  will  hold  a  series  of 
public  meetings  at  selected  locations 
around  the  country  during  the  summer 
of  1986  to  solicit  public  input  on  the 
issues  involved  with  low  income 
assistance.  State  and  local  government 
officials,  public  interest  groups,  public 
assistance  recipients  and  other 
interested  parties  are  invited  to  attend 
and  participate  in  the  hearings.  In 
addition,  a  docket  is  being  maintained 
to  receive  comments  on  welfare  reforms. 
The  docket  will  remain  open  through 
September.  Individuals  and  groups  are 
invited  to  submit  testimony  and 
suggestions  throughout  the  study. 

Dates  and  Locations 

July  2,  Fanueil  Hall.  Boston, 
Massachusetts.  9:00  a.m.-4:30  p.m.— July 
14.  San  Francisco.  August  4,  Chicago. 
August  25.  Atlanta.  September  8. 
Pittsburgh.  September  22.  Denver. 

Conduct  of  Meeting 

Each  meeting  will  begin  at  9:00  a.m. 
There  will  be  a  morning  and  an 
afternoon  session.  The  morning  session 
.  will  be  reserved  for  witnesses  speaking 
as  individuals.  The  afternoon  session 
will  be  reserved  for  public  officials  and 
representatives  of  interested 
organizations. 

All  persons  wishing  to  testify  should 
call  ACIR  at  800-624-8430  or  write  to: 
Kelly  McManus.  The  Advisory 
Commission  on  Intergovermental 
Relations.  1111  20th  Street  NW.. 
Washington.  DC  20575. 

Requests  to  testify  at  the  morning  and 
afternoon  sessions  will  be  granted  in  the 
order  they  are  received.  Witnesses 
should  indicate  their  name,  address, 
telephone  number,  affiliation  {if  any) 
and  the  location  where  they  wish  to 


speak.  In  addition,  those  wishing  to 
testify  are  requested  to  bring  at  least 
five  copies  of  their  testimony  to  the 
meetings.  In  order  to  accomodate  as 
many  views  as  possible,  each  oral 
presentation  will  be  limited  to  five 
minutes.  Testimony  that  cannot  be 
accomodated  at  the  meeting  can  be 
submitted  for  the  record. 

At  each  meeting,  one  hour  will  be  set 
aside.  11  a  jn.  to  noon,  for  brief 
presentations  from  members  of  the 
audience  who  have  not  been  scheduled 
to  testify.  There  will  be  a  sign-up  sheet 
at  the  hearing  site  at  8:30  a.m.  to 
accomodate  those  individuals. 

Maintenance  of  Dod(et 

A  docket  will  be  maintained  at  ACIR 
throughout  the  study.  This  will  contain 
the  full  record  of  the  public  meetings 
and  the  written  statements  of  those  who 
testify.  Those  who  are  not  able  to  testify 
are  invited  to  submit  material  to  the 
docket  by  writing  to:  Kelly  McManus, 
ACIR.  1111  20th  Street  NW.. 
Washington.  DC  20575. 

The  docket  will  remain  open  through 
Septembe'. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  McManus.  Information  Officer. 

The  Advisory  Commission  on 

Intergovernmental  Relations.  202-653- 

5536. 

John  Shannon. 

Executive  Director 

(PR  Doc.  86-13698  Filed  6-17-88:  8:45  am] 

BILUMG  CODE  •11t-01-« 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

June  13, 1986. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(8).  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 


be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  resposes;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA,  OIRM.  Room  404-W  Admin. 
Bldg..  Washington,  DC.  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  O^ice 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  D.C.  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submissioin  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Agricultural  Stabilization  and 
Conservation  Service 

Reporting  and/or  Recordkeeping 
Requirements  Under  the  U.S. 
Warehouse  Act  and  Processed 
Agricultural  Commodities  and 
Regulations  WA-50,  -51,  -51-2.  -53, 
-54.  -99,  -137,  -220,  -221.  -222.  -302, 
-303,  -308.  -561,  -570 

Recordkeeping;  Annually 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  28.585 
responses;  16.979  hours;  not 
applicable  under  3504(h) 

Harry  J.  Wishmire.  (202)  475-4028 

•  Agricultural  Stabilization  and 
Conservation  Service 

Standards  for  Approval  of  Warehouses 
for  Cotton  and  Cotton  Linters  CCC-49. 
-54.  -823.  -823-1 

On  occasion 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  885 
respenses;  995  hours;  not  applicable 
under  3504(h) 

Lynn  W.  Howe.  (202)  447-5785 

•  Agricultural  Stabilization  and 
Conservation  Service 

Application  for  payment  of  Amounts 

Due  Persons  Who  Have  Died. 

Disappeared,  or  Who  Have  Been 

Declared  Incompetent 
ASCS-325 
On  occasion 
Individuals  or  households;  3.000 

responses;  1,500  hours;  not  applicable 

under  3504(h) 


Harold  Connor.  (202)  447-5103 

•  Rural  Electrification  Administration 

Annual  financial  and  Statistical  Report 

(Electric) 
REA-7 
Annually 
Small  businesses  or  organizations;  976 

responses;  15,616  hours,  not 

applicable  under  3504(h) 
Milton  E.  Wright.  (202)  382-1933. 
Donald  E.  Hulcher. 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  86-13720  Filed  6-17-66:  8:45  am] 
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Commodity  Credit  Corporation 

1986  Price  Support  Levels  for  Fire- 
Cured  (Typ<  21),  Fire-Cured  (Types  22- 
23),  Dark  Air-Cured  (Types  35-36), 
Virginia  Sun-Cured  (Type  37),  Cigar- 
Riled  and  Binder  (Types  42-44.  53-55) 
and  Cigar-Filler  (Type  46)  Tobaccos 

AGENCY:  Commodity  Credit  Corporation 
(CCC).  USDA. 
action:  Notice  of  proposed 
determination  of  1986  price  support 
levels  for  six  kinds  of  tobacco. 

summary:  The  purpose  of  this  Notice  of 
Proposed  Determination  is  to  request 
comments  with  respect  to  levels  of  price 
support  for  fire-cured  (type  21)  tobacco. 
(2)  fire-cured  (types  22-23).  (3)  dark  air- 
cured  (types  35-36),  (4)  Virginia  sun- 
cured  (type  37)  tobacco.  (5)  cigar-filler 
and  binder  (types  42-44;  53-55)  tobacco, 
and  (6)  cigar-filler  (type  46)  kinds  of 
tobacco  for  the  1986  marketing  year.  The 
levels  of  price  support  for  these  kinds  of 
tobacco  are  required  to  be  determined 
under  the  provisions  of  section  106  of 
the  Agricultural  Act  of  1949.  as  amended 
by  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985. 
DATE:  Comments  must  be  received  on  or 
before  July  18, 1986  to  be  assured  of 
consideration. 

ADDRESS:  Written  comments  should 
be  sent  to  the  Director,  Commodity 
Analysis  Division.  ASCS.  U.S. 
Department  of  Agriculture.  P.O.  Box 
2415.  Washington.  DC  20013.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  from  8:15  a.m.  to  4:45  p.m. 
Monday  through  Friday,  in  Room  3741. 
USDA  South  Building.  14th  and 
Independence  Avenue  SW.,  Washington 
DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  H.  Miller.  (202)  447-8839  or 
Kenneth  Robison.  (202)  447-5188.  A 
Preliminary  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  notice  and  the  impact  of 


implementing  each  option  is  available 
on  request  from  Mr.  Robinson. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1.  and 
has  been  classified  as  "not  major."  The 
provisions  of  this  notice  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  Governments,  or 
geographical  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation,  the  environmental,  or  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases;  Number — 10.051.  as  set 
forth  in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  of  this  notice. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983).  It  has  been 
determined  by  an  environmental 
evaluation  that  this  action  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment.  Therefore,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Determination  of  Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect  or 
for  which  marketing  quotas  have  not 
been  disapproved  by  producers.  With 
respect  to  the  1986  crop  of  the  six  kinds 
of  tobacco  covered  by  the  notice,  the 
respective  maximum  level  of  support  is 
determined  in  accordance  with  section 
106  of  the  Agricultural  Act  of  1949,  as 
amended  (the  "Act"). 

Section  106(f)(6)(A)  of  the  Act 
provides  that  the  level  of  support  for  the 
1986  crop  of  a  kind  tobacco  shall  be  the 
level  in  cents  per  pound  at  which  the 
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1985  crop  of  such  kind  of  tobacco  was 
supported,  plus  or  minus,  respectively, 
the  amount  by  which  (i)  the  support 
level  for  the  1988  crop,  as  determined 
under  section  106(b)  of  the  Act,  is 
greater  or  less  than  (ii)  the  support  level 
for  the  1985  crop,  as  determined  under 
section  106(b)  of  the  Act,  as  that 
difference  may  be  adjusted  by  the 
Secretary  under  section  106(d)  of  the 
Act  if  the  support  level  under  clause  (i) 
is  greater  than  the  support  level  under 
clause  (ii).  Accordingly,  under  section 
106(f)(6)(A)  of  the  Act,  the  support  level 
for  the  1986  crop  of  such  kind  of  tobacco 
will  be  the  1985  level,  adjusted  by  the 
difference  between  (plus  or  minus)  the 
1986  "basic  support  level"  and  the  1985 
"basic  support  level". 

In  addition,  section  106(f)(6)(B) 
provides  that  to  the  extent  requested  by 
the  board  of  directors  of  an  association 
through  which  price  support  is  made 
available  to  producers  (producer 
association)  the  Secretary  may  reduce 
the  support  level  determined  under 
section  106(n(6MA)  for  any  kind  of 
tobacco  (except  flue-cured  and  burley) 
to  more  accurately  reflect  the  market 
value  and  improve  the  marketability  of 
tobacco. 

The  levels  of  price  support  for  the 
1985.  crops  of  various  kinds  of  tobacco, 
which  are  determined  in  accordance, 
with  sections  106(f)(6)(A)  of  the  1949 
Act.  are  as  follows: 


1130.  The  ratio  of  the  1982-84  index  to 
the  1959  index  equaled  3.70.  Thus,  the 
"basic  support  level"  for  the  1985  and 
1986  crops  of  the  various  kinds  of 
tobaccos  and  the  annual  increase  are  as 
shown  in  the  following  table: 


Kndaidiype 


Virginia  fife-cured,  type  21 ~ - 

KYTN  Sre-curod,  types  22-23._ — 

Darti  aiKured.  types  35-36  — - ~. 

Virgma  sun-cured,  type  37 „ 

Cigat-fiHer  and  bwider.  types  4J-44,  53-55.._ 
Puerto  Rican.  type  46 


Suiipoft 


pound) 


118.8 
123.0 
1047 
1094 
90.7 
74.0 


Section  106(b)  of  the  Act  provides  that 
the  "basic  support  level"  for  any  year  is 
determined  by  multiplying  the  support 
level  for  the  1959  crop  of  such  kind  of 
tobacco  by  the  ratio  of  the  average  of 
the  index  of  prices  paid  by  farmers 
including  wage  rates,  interest,  and  taxes 
(referred  to  as  the  "parity  index")  for  the 
three  previous  calendar  years  to  the 
average  index  of  such  prices  paid  by 
farmers,  including  wage  rates,  interest, 
and  taxes  for  the  1959  calendar  year 
(298).  For  the  1986-crop  year,  the 
average  parity  indexes  for  the  three 
previous  years  are:  1983—1104: 1984— 
1130;  and  1985—1121.  The  average  of  the 
parity  indexes  for  these  years  is  1118 
and  the  ratio  of  the  1983-85  index  to  the 
1959  index  is  3.75.  For  the  1985-crop 
year,  the  average  parity  indexes  used  to 
calculate  the  1985  "basic  support  level" 
were:  1982—1076: 1983—1105;  1984— 


Kind  WK)  type 


BasK  support 


ises 


1966 


Increase  in 
1906  Irom  1905 


UnKt- 


Adiust- 
•d> 


C«nl>  par  pound 


VirgKua  fce-cured  type  21. 

Konlueky-Tennessee  Are- 
cured,  types  22-23 

Dmk  m-ami.  tipn  3S- 
36 

Virgna  survcwad.  type 
37 

Cigtf  filler  and  binder, 
types  42-44.  54-55 

Puerto  Rean.  type  46  - 


143.6 

1436 

1277 

1277 

1058 
100.9 


145.6 

1453 

129.4 

129.4 

107.2 
111.4 


1.9 

1.9 

\.7 

1.7 

1.4 
1.5 


1.2 

1.2 

1.1 

1.1 

.9 
1.0 


1 

1965/ 

1965/ 

1965- 

86 

1985/ 
86 

1965/ 
86 

66 

re- 

^ 

ccc 

kMns 

Kmd  and  type 

pro- 
duction 

total 

serve 

loan 

a*% 

^ 

sup- 

COM- 

o< 

ply 

aral 

pro- 

duction 

Virginia  lire- 
curad,  type 
21 

Kentucky- 
Temesaee 
fire^Mred 
types  22-23.. 

Dart<  air-cured. 
types  35-36.. 

Virginia  tun- 
cured.  type 
37 

Cigar-flltef  and 
tjmder.  types 
42-44,  53-55.. 

Puerto  Rican. 
t»P»46....- 


>  65  percent  of  total  incraaaa. 

Section  106(d)  of  the  Aot  provides  the 
Secretary  of  Agriculture  may  reduce  the 
level  of  support  which  would  otherwise 
be  established  for  any  grade  of  such 
kind  of  tobacco  which  the  Secretary 
determines  will  likely  be  in  excess 
supply.  In  addition,  the  weighted 
average  of  the  level  of  support  for  all 
eligible  grades  of  such  tobacco  must, 
after  such  reduction,  reflect  not  less 
than  65  percent  of  the  increase  in  the 
support  level  for  such  kind  of  tobacco 
which  would  otherwise  be  established 
under  section  106  of  the  Act  if  the 
support  level  is  higher  than  the  support 
level  for  the  preceding  crop.  Before  any 
such  reduction  is  made,  the  Secretary 
must  consult  with  the  associations 
handling  price  support  loans  and 
consideration  must  be  given  to  the 
supply  and  anticipated  demand  of  such 
tobacco,  including  the  effect  of  such 
reduction  on  other  kinds  of  quota 
tobacco.  In  determining  whether  the 
supply  of  any  grade  of  any  kind  of 
tabacco  of  a  crop  will  be  excessive,  the 
Secretary  shall  take  into  consideration 
the  domestic  supply,  including  domestic 
inventories,  the  amount  of  such  tobacco 
pledged  as  security  for  price  support 
loans,  and  anticipated  domestic  and 
export  demand,  based  on  the  maturity, 
uniformity  and  stalk  position  of  such 
tobacco. 

As  noted  in  the  following  table,  the 
supplies  of  all  these  kinds  of  tobacco  for 
which  price  support  is  made  available 
are  currently  at.  or  in  excess  of.  the 
supply  deemed  adequate  to  meet 
domestic  use  and  export  needs.  As  a 
result  of  these  increased  supplies  of 
tobacco,  the  quantity  of  tobacco  pledged 
as  collateral  for  CCC  price  support  loans 
has  also  become  ample  to  excessive. 


•  Three  tunes  annual  disappearance  past  3  martieting  yera. 

Because  of  the  oversupply  situation 
for  fire-cured  (type  21).  fire-cured  (types 
22-23).  dark  air-cured.  Virginia  sun- 
cured.  Puerto  Rican  filler,  and  cigar-filler 
and  binder  (types  42-44;  53-55).  the 
proposed  1986  maximum  support  level 
for  each  kind  consists  fo  the  1985  level 
of  support  and  a  minimum  increase 
which  is  65  percent  of  the  increase  that 
would  otherwise  be  established. 
However,  this  level  could  be  lower  if 
any  of  the  producer  associations' 
request  that  the  support  level  for  their 
respective  kind  be  reduced. 

Proposed  Determinations 

Accordingly,  the  Secretary  of 
Agriculture  proposes  to  determine  and 
announce  the  maximum  price  support 
level  for  the  following  kinds  of  tobacco 
(1986-crop)  at  the  levels  set  forth  below: 


Amount 


Kmd  aid  type 


Virginia  *»<ur»d.  type  21 

KY.TN  fire-cured,  types  22-88 

Darli  a»curea  types  35-36 

Virginia  sun-cured,  type  37 — - 

CH^Wtor  and  t)inder,  typea  42-44.  SS-SS.. 
Puerto  Rican  finer  (type  46) — 


mum) 
(cant* 

pound) 


120.0 
124.2 
10&6 
110.5 
916 
750 


Comments  are  requested  with  respect 
to  the  appropriate  level  of  price  support 
for  such  kinds  of  tobacco. 

Authority:  Sees.  4  and  5.  Stat.  1070.  as 
amended.  1072.  as  amended.  15  U.S.C.  714b. 
714c:  Sees.  101. 106.  401.  403,  406.  83  Stat. 
1051,  as  amended.  74  Stat.  6.  as  amended.  63 
Stat.  1054.  at  amended.  1055.  7  U.S.C.  1441. 
1445. 1421, 1423. 1428,  Pub.  L.  89-279. 


Signed  at  Washington,  DC,  on  June  12, 
1986. 

WUUam  C.  BaUey, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
|FR  Doc.  86-13773  Filed  6-17-88:  8:45  am] 

BILLING  CODE  34M-0S-M 


Soil  Conservation  Service 

Environmental  Statements;  Upper 
Tioga  River  Watershed,  PA 

AGENCVi  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  availability  of  a 

record  of  decision. 

SUMAMRV:  lames  H.  Olson,  State 
Conservationist,  responsible  Federal 
official  for  projects  administered  under 
the  provision  of  Pub.  L.  83-566. 16  U.S.C. 
1001-1008.  in  the  State  of  Pennsylvania, 
is  hereby  providing  notification  that  a 
record  of  decision  to  proceed  with  the 
installation  of  the  Upper  Tioga  River 
Watershed  project  is  available.  Single 
copies  of  this  record  of  decision  may  be 
obtained  from  James  H.  Olson,  State 
Conservationist,  at  the  address  shown 
below. 
FUR  FURTHER  INFORMATION  CONTACT 

Mr.  James  H.  Olson.  State 
Conservationist.  Soil  Conservation 
Ser\'ice,  228  Walnut  Street.  Room  850, 
Box  985  Federal  Square  Station. 
Harrisburg.  Pennsylvania  17108-0985, 
telephone  (717)  782-4453. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  State  and  local  review 
procedures  for  federal  and  federally-assisted 
programs  and  pojects  are  applicable. 

Dated:  lime  11. 1986. 
lanoM  H.  Obon, 
State  Conservationist. 
[FR  Doc.  86-13705  Filed  6-17-86:  8:45  am| 

MULNMCOOE  MIO-W-M 


Nit>bs  CrMk  Watershed,  VA 

agency:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  Deauthorization  of 

Federal  Funding. 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Pub.  L  83-566.  and  the  Soil  Conservation 
Service  Guidelines  (7  CFR  622).  the  Soil 
Conservation  Service  gives  notice  of  the 
deauthorization  of  Federal  Funding  for 
the  Nibbs  Creek  Watershed  project 
Amelia  County.  Virginia,  effective  on 
April  14.  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Spieth,  Acting  State 


Conservationist,  Soil  Conservation 
Service,  400  North  Eighdi  Street, 
Richmond,  Virginia  23240-9999, 
telephone  (804)  771-2457. 

(This  activity  is  listed  in  the  Catalog  of 

Federal  Domestic  Assistance  under  No. 

10.904- Watershed  Protection  and  Flood 

Prevention  Program,  and  is  subject  to  the 

provisions  of  Executive  Order  12372  which 

requires  intergovernmental  consultation  with 

state  and  local  officials) 

James  W.  Spieth, 

Acting  State  Conservationist 

June  5. 1988. 

[FR  Doc.  86-13740  Filed  6-17-88:  8:45  am) 

BILUNQ  CODE  M10-4-M 


COiMIMISSION  ON  CIVIL  RIGHTS 

Tennessee  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Tennessee 
Advisory  Committee  to  the  Commission 
will  convene  at  3:00  p.m.  and  adjourn  at 
6:00  p.m.  on  July  11. 1986.  at  the 
Vanderbilt  Plaza  Hotel,  Chancellor 
Board  Room.  2100  West  End  Avenue. 
Nashville,  Teimessee.  The  purpose  of 
the  meeting  is  to  discuss  the  postponed 
community  forum  on  desegregation  in 
higher  education  in  Tennessee  and 
formulate  plans  for  its  implementation. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  James 
Blumstein  or  Bobby  Doctor,  Director  of 
the  Southern  Regional  Office  at  (404) 
221-4391,  {TDD  404/221-4391).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  June  11. 1988. 
Ann  E.  Goode. 

Program  Specialist  for  Regional  Programs. 
[FR  Doc.  86-13758  Filed  6-17-86;  8:45  am) 

BILUNO  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c]  of  the 
Educational.  Scientific  and  Cultural 


Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  fo  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff.  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  Applications 
may  be  examined  between  8:30  A.M. 
and  5:00  P.M.  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC 

Docket  No.  85-219R.  Applicant:  Baylor 
College  of  Medicine.  (USDA/ARS) 
Children's  Nutrition  Research  Center. 
6608  Fannin  Street.  Medical  Towers 
Building.  Room  519.  Houston.  TX  77030. 
Instrument:  Gas-Isotope-Ratio  Mass 
Spectrometer.  Model  Delta-E  with 
Accessories.  Manufacturer:  Finnigan 
MAT  Corporation.  West  Germany. 
Intended  use:  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  July  9. 1985. 
Docket  No.  86-056R.  Applicant:  SRI 
International.  333  Ravenswood  Avenue, 
Menlo  Park.  CA  94025.  Instrument:  CO. 
Laser.  Model  #  5822.  Manufacturer: 
Ultra  Lasertech.  Canada.  Intended  use:    ' 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register  of  January  3, 1966. 

Docket  No.  86-073R.  Applicant: 
University  of  Illinois,  Urbana- 
Champaign  Campus.  Purchasing 
Division.  223  Administration  Building. 
506  South  Wright  Street  Urbana.  IL 
61801.  Instrument:  Excimer  Laser.  Model 
EMG  150E.  Manufactiu^r:  Lambda- 
Physik  GmbH,  West  Germany.  Intended 
use:  The  instrument  is  intended  to  be 
used  in  atomic  and  molecular 
spectroscopic  experiments: 

(1)  Examination  of  two  and  three 
photon  excitation  and  ionization  of  rare 
gases  with  the  aim  of  measuring 
absolute  photoabsorption  cross-sections 
for  these  processes. 

(2)  Similar  experiments  conducted 
with  F,  and  CU. 

(3)  Examination  of  the  free  bound 
absorption  (photoassociation)  of  a  5eV 
photon  by  a  colliding  pair  of  Kr  and  F 
atoms. 

The  instrument  will  also  be  used  in  EE 
397— Projects  and  Lectures  in  Quantum 
and  Electronics  which  introduces 
advanced  undergraduate  and  incoming 
graduate  students  to  the  uses  and 
properties  of  lasers.  Application 
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received  by  Conunisisoner  of  Customs: 
December  13, 1985. 

Docket  No.  86-07gR.  Applicant: 
I^lheran  Institute  of  Human  Ecology. 
1775  West  Dempster,  Park  Ridge,  IL 
6006a  Instrument:  Electron  Microscope, 
Model  H-eOO-3  with  Accessories. 
Manufacturer.  Hitachi  Limited.  Japan. 
Intended  use:  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  February  6. 
1986. 

Docket  No.  86-181.  Applicant:  Yale 
University.  Peabody  Museum  of  Natural 
History.  170  Whitney  Avenue.  P.O.  Box 
6666,  New  Haven.  CT  06511.  Instrument: 
Reflex  Microscope  with  Counting 
Interface.  Manufacturen  Reflex 
Measurement  Ltd.,  United  Kingdom. 
Intended  use:  The  instrument  is 
intended  to  be  used  for  the  study  of 
shape  on  diverse  objects  in  the  natural 
sciences.  These  objects  will  include 
modem  and  fossil  bones,  teeth,  shells, 
artifacts,  fruits,  seeds,  rocks,  minerals 
and  leaves  among  other  things.  The 
diverse  investigations  that  will  use  this 
instrument  have  various  specific 
objectives  including:  classifying 
speciments  into  taxonomic  categories: 
studying  the  growth  process  or  the 
evolutionary  change  between  species: 
analyzing  the  mechanical  strength 
properties  of  organismal  structures;  or 
streamlining.  The  instrument  will  also 
be  used  for  educational  purposes  in  two 
graduate/advanced  undergraduate 
courses.  Application  received  by 
Commissioner  of  Customs:  May  19, 1986. 

Docket  No.  86-214.  Applicant:  San 
Diego  State  University,  5300  Companile 
Drive,  San  Diego,  CA  92182.  Instrument: 
Chlorophyll  Fluorescence  System  with 
Accessories.  Manufacturen  Heinz  Walz. 
West  Germany.  Intended  use:  The 
instrument  is  intended  to  be  used  to 
teach  students  modem  techniques  and 
approaches  to  physiological  ecology  in 
the  coiuve  Physiological  Ecology. 
Application  Received  by  Commissioner 
of  Customs:  May  19, 1986. 

Docket  No.  86-215.  Applicant:  The 
University  of  Wyoming,  Laramie,  WY 
82071.  Instrument:  Electron  Microscope, 
Model  H-7000  with  Accessories. 
Manufacturer  Hitachi  Scientiflc 
Instruments,  Japan.  Intended  use:  The 
instrument  is  intended  to  be  used  to 
study  the  structural  features  of 
specimens  of  biological  origin.  The 
materials  will  include  macromolecules 
and  macromolecular  complexes 
(proteins,  nucleic  acids,  vimses, 
microtubules).  Experiments  will  be 
conducted  to  determine  the  nature, 
composition,  origin  and  function  of 
cellular  structure.  In  addition,  the 
instrument  will  be  used  to  provide 
graduate  students  with  instruction  in 


theoretical  and  practical  aspects  of 
electron  microscopy  in  the  course 
Biological  Electron  Microscopy— Zool. 
830D.  Application  Received  By 
Commissioner  of  Customs:  May  22, 1986. 

Docket  No.  86-216.  Applicant: 
University  of  New  Mexico,  School  of 
Medicine,  North  Campus.  BMSB  I, 
Albuquerque,  NM  87131.  Instmment: 
Electron  Microscope,  Model  H-600-3 
with  Accessories.  Manufacturer:  Hitachi 
Instruments,  Japan.  Intended  use:  The 
instrument  is  intended  to  be  used  for 
biomedical  research.  Images  of 
biological  materials  will  be  analyzed 
visually  and  by  computerized 
morphometry.  All  experiments  will 
involve  direct  imaging  of  biological 
specimens  with  the  objectives  of 
elucidation  of  biological  structure  and 
composition  at  the  highest  possible 
resolution.  Application  Reveived  by 
Commissioner  of  Customs;  May  21. 1986. 

Docket  No.  86-217.  Applicant: 
University  of  New  Mexico,  School  of 
Medicine,  North  Campus,  BMSB  I, 
Albuquerque,  NM  87131.  Instrument: 
Scanning  Electron  Microscope,  Model  S- 
530-2.  Manufacturen  Hitachi 
Instruments,  Japan.  Intended  use:  The 
instrument  is  intended  to  be  used  for 
biomedical  research.  Images  of 
biological  materials  will  be  analyzed 
visually  and  by  computerized 
morphometry.  All  experiments  will 
involve  direct  imaging  of  biological 
specimens  with  the  objectives  of 
elucidation  of  biological  structure  and 
composition  at  the  highest  possible 
resolution.  Apphcation  received  by 
Commissioner  of  Customs:  May  21. 1986. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials] 

Tnnk  W.  Creel, 

Director,  Statutory  Jmport  Programs  Staff 
[PR  Doc.  86-13699  Filed  6-17-86;  8:45  am) 
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[A-583-S05] 

Antidumping  Duty  Orden  Oil  Country 
Tubular  Goods  from  Taiwan 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTIOH:  Notice. 

summary:  In  its  investigation,  the 
United  States  Deprtment  of  Commerce 
determined  that  oil  country  tubular 
goods  (OCTG)  were  being  sold  at  less 
than  fair  value  within  the  meaning  of  the 
antidumping  duty  law.  In  a  separate 
investigation,  the  United  States 
Intemational  Trade  Commission  (the 


ITC)  determined  that  oil  country  tubular 
goods  are  materially  injuring  a  United 
States  industry.  Additional,  the 
Department  found  that  "critical 
circumstances"  do  not  exist  with  respect 
to  oil  country  tubular  goods  from 
l^iwan.  Therefore,  based  on  these 
findings,  all  unliquidated  entries,  or 
warehouse  withdrawals,  for 
consumption  of  oil  country  tubular 
goods  from  Taiwan  made  on  or  after 
January  7, 1986,  the  date  on  which  the 
Department  published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register,  will  be  liable  for  the  possible 
assessment  of  antidumping  duties. 
Further,  a  cash  deposit  of  estimated 
antidumping  duties  must  be  made  on  all 
such  entries,  and  withdrawals  from 
warehouse,  for  consumption  made  on  or 
after  the  date  of  publication  of  this 
antidumping  duty  order  in  the  Federal 
Register. 
EFFECTIVE  DATE:  June  18,  1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

John  J.  Kenkel  or  Charies  Wilson,  Office 
of  Investigations,  Intemational  Trade 
Administration,  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-5404  or  (202)  377-5288. 

SUPPLEMENTARY  INFORMATION:  The 

products  under  investigation  are  "oil 
country  tubular  goods,"  which  are  • 
hollow  steel  products  of  circular  cross 
section  intended  for  use  in  drilling  for  oil 
or  gas.  These  products  include  oil  well 
casing,  tubing,  and  drill  pipe  of  carbon 
or  alloy  steel,  whether  welded  or 
seamless,  manufactured  to  either 
American  Petroleum  Institute  (API)  or 
non  API  specifications  (such  as 
proprietary)  as  currently  provided  for  in 
the  Tariff  Schedules  of  the  united  States 
Annotated  (TSUSA)  items  610.3216, 
610.3219,  610.3233.  610.3234,  610.3242, 
610.3243,  610.3249,  610.3252.  610.3^54, 
610.3256,  610.3258,  610.3262.  610.3264, 
610.3721,  610.3722,  610.3751,  610.3925, 
610.3935.  610.4025,  610.4035,  610.4210, 
610.4220,  610.4225,  610.4230.  610.4235. 
610.4240,  610.4310,  610.4320,  610.4325, 
610.4335,  610.4942,  610.4944,  610.4946, 
610.4954,  610.4955,  610.4956.  610.4957. 
610.4966.  610.4967,  610.4968.  610.4969, 
610.4970.  610.5221,  610.5222,  610.5226, 
610.5234,  610.5240,  610.5242.  610.5243, 
and  610.5244.  This  investigation  includes 
OCTG  that  are  in  both  finished  and 
unfinished  condition. 

In  accordance  with  section  733  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act) 
(19  U.S.C.  1673b),  on  January  7, 1986,  the 
Department  published  its  preliminary 
determination  that  there  was  reason  to 
believe  or  suspect  that  OCTG  were 


being  sold  at  less  than  fair  value  (51  FR 
663).  On  May  29. 1986.  the  Department 
published  its  final  determination  that 
these  imports  were  being  sold  at  less 
than  fair  value  (51  FR  19371). 

On  June  2, 1986,  in  accordance  with 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d)),  the  ITC  notified  the 
Department  that  such  importations 
materially  injure  a  United  States 
industry. 

Therefore,  in  accordance  with  section 
736  of  the  Act  (19  U.S.C.  1673e).  the 
Department  directs  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act 
(19  U.S.C.  1673e(a)(l)),  antidumping 
duties  equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  for  all 
entries  of  OCTG  from  Taiwan.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  OCTG 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  January  7, 
1986,  the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register  (51  FR  663). 

On  and  after  the  date  of  publication  of 
this  notice.  United  States  Customs 
officers  must  require,  at  the  same  time 
as  importers  would.normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  as  noted  below: 


MvHilackirars/pnxlucars/eiponen 


Far  Earn  mmMmctmma  Co 

All  othar  Manulacturars/Producars/Evportare... 


Waghted- 


margin* 
(pet) 


26.32 

26.32 


Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "(n)o 
product .  .  .  shall  be  sublect  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
722(d)(1)(D)  of  the  Act.  which  prohibits 
assessing  dumping  duties  on  the  portion 
of  the  margin  attributable  to  export 
subsidies.  However,  in  the  final 
countervailing  duty  determination  on 
OCTG  from  Taiwan,  we  found  no  export 
subsidies  (51  FR  19514).  Thus,  we  will 
not  subtract  any  amount  of  export 
subsidies  for  deposit  or  bonding 
purposes  from  the  dumping  margins. 

This  determination  constitutes  an 
antidumping  order  with  respect  to 
OCTG  from  Taiwan,  pursuant  to  section 
736  of  the  Act  (19  U.S.C  1673e)  and 
§  353.48  of  the  Commerce  Regulations 
(19  CFR  353.48).  We  have  deleted  fit>m 


the  Commerce  Regulations,  Annex  1  of 
19  CFR  Part  353.  which  listed 
antidumping  findings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Office  of 
Information  Services,  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 
This  notice  is  published  in  accordance 
with  section  736  of  the  Act  (19  U.S.C. 
1673e)  and  |  353.48  of  the  Commerce 
Regulations  (19  CFR  353.48). 
Gill>ert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
June  9, 1988. 
(FR  Doc.  86-13789  Filed  6-17-86;  8:45  am] 
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[Docket  No.  C-21 1-6021 

Preliminary  Affirmative  Countervailing 
Duty  Determination:  Operators  for 
Jalousie  and  Awning  Windows  from  El 
Salvador 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  We  preUminarily  determine 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  El  Salvador  of  opei;ators 
for  jalousie  and  awning  windows.  The 
estimated  net  subsidy  is  0.70  percent  ad 
valorem.  We  also  preliminarily 
determine  that  critical  circumstances  do 
not  exist. 

We  have  notified  the  U.S. 
Intemational  Trade  Commission  (ITC) 
and  the  U.S.  Customs  Service  (Customs) 
of  our  determination.  We  are  directing 
Customs  to  suspend  liquidation  of  all 
entries  of  operators  for  jalousie  and 
awning  windows  from  El  Salvador  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice, 
and  to  require  a  cash  deposit  or  bond  on 
entries  of  this  product  in  the  amount 
equal  to  the  estimated  net  subsidy. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  on  or  before  August  28, 
1986. 

EFFECTIVE  DATE:  June  18,  1986. 
FOR  FURTHER  INFORMATKM  CONTACT 
Steven  Morrison  or  Barbara  Tillman. 
Office  of  Investigations,  Import 
Administration,  Intemational  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone:  (202)  377-1248  or  377-2438. 


SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  El  Salvador  of  operators  for  jalousie 
and  awning  windows.  For  purposes  of 
this  investigation,  we  preliminarily . 
determine  that  the  "Income  Tax 
Exemption  for  Export  Earnings"  is 
countervailable.  We  preliminarily 
determine  the  estimated  net  subsidy  to 
be  0.70  percent  ad  valorem. 

Case  History 

On  March  19, 1986,  we  received  a 
petition  in  proper  form  from  The 
Anderson  Corporation  and  the 
Caribbean  Die  Casting  Corporation, 
manufacturers  of  operators  for  jalousie 
and  awning  windows  in  Puerto  Rico.  In 
compliance  with  the  filing  requirements 
of  §  355.26  of  the  Commerce  Regulations 
(19  CFR  355.26).  the  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  El  Salvador  of  operators  for  jalousie 
and  awning  windows  receive,  directly  or 
indirectly,  benefits  which  constitute 
subsidies  within  the  meaning  of  section 
701  of  the  Act,  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  In  addition,  the 
petition  alleges  that  "critical 
circumstances"  exist  within  the  meaning 
of  section  703(c)(1)  of  the  Act. 

We  found  that  the  petition  contained 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  April  8. 1986,  we  initiated  an 
investigation  (51  FR  12633).  We  stated 
that  we  expected  to  issue  a  preliminary 
determination  on  or  before  Jane  12, 1986. 

Since  EI  Salvador  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  ITC  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  El 
Salvador  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 
Therefore,  we  notified  the  ITC  of  our 
initiation.  On  May  5. 1986.  the  ITC 
determined  that  there  is  a  reasonable 
indication  that  imports  from  El  Salvador 
of  operators  for  jalousie  and  awning 
windows  threaten  material  injury  to  a 
U.S.  industry  (51  FR  17683). 

We  presented  questionnaires 
concerning  the  petitioners'  allegations  to 
the  govemment  of  El  Salvador  in 
Washington.  D.C.  on  April  18, 1986.  We 
received  responses  to  the  questionnaires 
on  May  20, 1986,  as  amended  on  May  21. 
22,  27,  29,  June  2  and  3.  According  to 
these  responses.  Industries  Metalicas, 
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S.A.,  (IMSA)  is  the  only  manufacturer  of 
operators  of  jalousie  and  awning 
windows.  Both  IMSA  and  Die  Casting 
Productos  S.A  de  C.V.  (DIE  CAST], 
which  are  owned  by  a  common  holding 
company,  sold  the  subject  merchandise 
in  the  United  Stated  during  the  review 
period  (calendar  year  1985).  DIE  CAST 
ceased  selling  after  February  1985. 
Other  commonly-owned  companies 
were  involved  in  manufacturing  and/or 
selling  the  subject  merchandise  in 
earlier  time  periods  or  in  markets  other 
than  the  United  States. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  operators  for  jalousie 
and  awning  windows  as  provided  for  in 
item  number  647.0385  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA). 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  general  principles  applied  to  the 
facts  of  the  current  investigation.  These 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  "Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,"  which  was  published  in  the 
April  26. 1984  issue  of  the  Federal 
Register  (49  FR  18006). 

Consistent  with  our  practice  in 
preliminary  determinations,  where  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits,  or  eligibility  of  a  company  or 
industry  under  a  program,  and  the 
Department  has  no  persuasive  evidence 
showing  that  the  response  is  incorrect, 
we  accept  the  response  for  purposes  of 
the  preliminary  determination.  All  such 
responses  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable.  the  program 
will  be  considered  a  subsidy  in  the  final 
determination. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidies  ("the  review 
period")  is  calendar  year  1985,  which 
corresponds  to  respondents'  fiscal  year. 
Based  upon  our  analysis  of  the  petition 
and  the  responses  to  our  questionnaire, 
we  preliminarily  determine  the 
following: 

/.  Program  Preliminarily  Determined  To 
Confer  a  Subsidy 

We  preliminarily  determine  that  a 
subsidy  is  being  provided  to 
manufacturers,  producers,  or  exporters 
in  El  Salvador  of  operators  for  jalousie 


and  awning  windows  under  the 
following  program: 

Income  Tax  Exemption  for  Export 
Earnings 

Under  Chapters  2,  3  and  4  of  the 
Export  Promotion  Law  of  1974,  approved 
exporting  companies  do  not  pay  income 
tax  on  income  earned  from  exports  to 
destinations  outside  the  Central 
American  Common  Market.  According 
to  the  responses.  DIE  CAST  is  the  only 
company  involved  in  the  manufacture  or 
export  of  operators  for  jalousie  and 
awning  windows  which  was  eligible  for 
exemption  from  income  tax  and  which 
claimed  this  exemption  during  and  after 
the  review  period.  Because  this  income 
tax  exemption  is  limited  to  income 
derived  from  exports,  we  preliminarily 
determine  that  it  confers  a 
countervailable  benefit. 

IMSA  did  not  apply  for  benefits  under 
the  1974  Export  Promotion  Law. 
Therefore,  unlike  DIE  CAST,  it  was  not 
eligible  to  receive  income  tax  benefits 
on  its  exports.  However,  IMSA  and  DIE 
CAST  are  99  percent  owned  by  one 
holding  company.  Further,  DIE  CASTs 
sales  to  the  U.S.  are  composed  entirely 
of  operators  supplied  by  IMSA.  Finally, 
under  the  1974  Export  Promotion  Law. 
DIE  CAST  may  transfer  its  benefits  to 
another  company. 

Because  it  appears  that  DIE  CAST 
may  be  able  to  transfer  the  benefits  to 
IMSA,  we  have  included  IMSA  as  a 
potential  beneficiary  of  the  income  tax 
benefits.  Accordingly,  we  calculated  the 
benefit  by  dividing  the  amount  of  the 
income  tax  benefit  received  by  DIE 
CAST,  based  on  the  income  tax  return 
filed  during  the  review  period,  by  total 
exports  of  operators  for  jalouise  and 
awning  windows  for  1985  that  were 
exported  to  destinations  outside  the 
Central  American  Common  Market.  The 
estimated  net  subsidy  is  0.70  percent  ad 
valorem. 

II.  Program  Preliminarily  Determined 
Not  To  Confer  a  Subsidy 

We  preliminarily  determine  that  the 
following  program  does  not  confer  a 
subsidy  on  manufacturers,  producers  or 
exporters  in  El  Salvador  of  operators  for 
jalousie  and  awning  windows: 

Exemptions  to  Exporters  of  Fiscal  Stamp 
Tax 

In  El  Salvador,  a  five  percent  stamp 
tax  is  levied  on  the  value  of  sales  and 
other  commercial  and  legal  activity. 
Export  sales  are  specifically  exempt 
from  the  stamp  tax.  Insurance  on 
exports  is  subject  to  the  stamp  tax.  The 
amount  of  the  stamp  tax  exemption 
equals  the  amount  of  stamp  tax  due  on 
each  export  sale. 


Under  the  Act.  the  non-excessive 
remission  of  indirect  taxes  levied  at  the 
final  stage  is  not  considered  a  subsidy. 
According  to  the  responses,  the  amount 
of  the  exemption  is  not  greater  than  the 
amount  of  stamp  tax  due.  Therefore,  we 
determine  that  this  program  does  not 
confer  a  subsidy  on  exports  of  operators 
for  jalousie  and  awning  windows. 

///.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that 
manufacturers,  producers  or  exporters 
in  El  Salvador  of  operators  for  jalousie 
and  awning  windows  do  not  use  the 
following  programs: 

A.  Exemptions  to  Exporters  on  the  City 
Tax  on  Assets 

Under  parts  B,  C,  and  D  of  the  Ley  de 
Validad.  municipalities  charge  a 
monthly  tax  on  the  value  of  total  assets 
held  at  the  end  of  each  year  by 
corporations,  trusts,  professionals  and 
sole  proprietors.  According  to  the 
company  responses,  none  of  the  subject 
companies  have  been  exempted  from 
this  municipal  tax. 

B.  Exemptions  from  Taxes  on  Imported 
Capital  Equipment  Used  for  Export 
Production 

Under  Chapters  2,  3,  and  4  of  the  1974 
Export  Promotion  Law,  approved 
exporters  are  entitled  to  import  duty 
exemptions  for  imported  capital 
equipment,  including  machinery, 
equipment,  spare  parts  and  accessories. 
The  responses  state  that  companies  did 
not  import  capital  equipment  during  the 
review  period  and,  consequently 
received  no  tax  advantage  from  the 
program. 

C.  Duty  Exemption  on  Imported  Inputs 
Not  Physically  Incorporated  into 
Exported  Products 

Under  chapters  2.  3,  and  4  of  the  1974 
Export  Promotion  Law.  materials  used 
by  approved  exporters,  including  raw 
materials,  imtermediate  and  semi- 
finished products,  containers,  packaging, 
samples,  and  patterns  used  in  the 
production  of  goods  for  export  could  be 
exempt  from  import  duty.  We  did  not 
initiate  an  investigation  on  duty 
exemptions  for  items,  such  as  raw 
materials,  which  are  physically 
incorporated  into  exported  products. 
Duty  exemptions  on  physically 
incorporated  imported  inputs  are  not 
countervailable  under  Annex  I  to  the 
Commerce  Regulations  (19  CFR  Part  355, 
Annex  1).  We  did  initiate  an 
investigation  on  such  items  as  imported 
samples,  patterns  and  lubricants  not 
physically  incorporated  into  exported 


products.  The  responses  stated  that  the 
companies  did  not  import  any  items 
which  are  not  physically  incorporated 
into  the  finished  operators  for  jalousie 
and  awning  windows. 

D.  Operation  in  a  Bonded  Area 

Under  chapters  2  and  3  of  the  1974 
Export  Promotion  Law,  exporting 
companies  located  in  bonded  areas 
were  entitled  to  special  duty-free 
privileges.  The  response  of  the 
government  of  El  Salvador  states  that 
there  were  no  manufacturers,  producers 
or  exporters  of  operators  for  jalousie  or 
awning  windows  operating  in  bonded 
areas. 

E.  Central  America  Convention  for 
Fiscal  Incentives  (Convenio  Centro 
Americano  de  Incentives  Fiscales  al 
Desarrollo  Industrial) 

After  we  initiated  our  investigation 
and  presented  our  questionnaire, 
petitioners  alleged  that  subsidies  may 
be  provided  to  manufacturers, 
producers,  or  exporters  of  the  subject 
merchandise  under  this  treaty.  On  April 
30th,  we  requested  that  the  government 
of  EI  Salvador  address  this  treaty  in  its 
responses.  In  its  response,  the 
government  of  El  Salvador  states  that,  of 
the  companies  subject  to  the 
investigation,  only  IMSA  was  eligible 
for  benefits  during  the  review  period 
under  this  treaty.  The  response  futher 
states  that  under  the  treaty,  IMSA 
obtained  only  impot  duty  exemptions  for 
parts  apd  materials  physically 
incorporated  into  window  operators.  As 
stated  previously,  the  exemption  of 
import  duties  on  items  physically 
incorporated  into  the  export  product  is 
not  considered  a  subsidy  within  the 
meaning  of  the  countervailing  duty  law. 
We  note  that  other  provisions  of  this 
agreement  are  similar  to  the  Export 
Promotion  Law:  but,  according  to  the 
government  response,  these  provisions 
were  not  used  in  the  review  period. 

IV.  Programs  Preliminarily  Determined 
not  to  Exist 

A.  Tax  Credit  Certificate  (Del 
Certificado  de  Descuento  Tributario 

Under  Chapter  14  of  the  1974  Export 
Promotion  Law  and  Chapter  9  of  the 
1986  Export  Promotion  Law,  exporters 
were  eligible  for  certificates,  as  a 
percentage  of  exports,  to  be  used  for 
payment  of  taxes  owed.  The  responses 
state  that  the  implementing  regulations 
have  not  yet  been  put  into  effect  for 
either  law,  and  thus,  no  program  exists 
under  which  tax  certificates  are  issued. 


B.  Pre-Export  and  Export  Credit 
Guarantees 

Chapter  13  of  the  1974  Export 
Promotion  Law  authorizes  the  provision 
for  pre-export  and  export  guarantees.  In 
its  response  to  our  questionnaire,  the 
government  of  El  Salvador  states  that  no 
such  benefits  have  been  conferred 
because  this  part  of  the  law  was  never 
implemented  through  applicable 
regulations. 

C.  Export  Credit  Insurance 

Chapter  15  of  the  1974  Export 
Promotion  Law  authorizes  the  provision 
of  export  credit  insurance  for 
conunercial  and  political  risks.  In  its 
response,  the  government  of  El  Salvador 
states  that  an  export  credit  insurance 
program  has  not  been  established  and 
that  this  provision  of  the  law  was  never 
implemented. 

V.  Programs  for  Which  Additional 
Information  is  Needed 

A.  Asset  Tax  Exemption 

Under  Chapters  2  and  3  of  the  1974 
Export  Promotion  Law,  certain  persons 
and  companies  who  qualify  because  of 
export  activities,  are  not  required  to  pay 
this  tax  on  their  assets  and  net  capital 
worth.  The  responses  indicate  that  the 
companies  did  not  take  advantage  of 
this  provision  during  the  review  period. 
In  addition,  the  responses  state  that  all 
companies  are  exempt  from  this  tax, 
regardless  of  whether  the  company 
exports.  Although  the  companies  state 
that  they  did  not  take  advantage  of  this 
provision,  we  need  additional 
information  to  determine  if  the 
exemption  was  passed  through  to  the 
individual  owners  who  are  otherwise 
liable  for  such  taxes  under  Part  A  of  the 
Ley  de  Validad  (see  section  IILA  above), 
and  if  it  was  passed  through,  whether  it 
is  provided  only  to  exporters  or  to  all 
owners. 

B.  Pre-Export  and  Export  Loans 

The  petitioners  allege  that  pre-export 
and  export  loans  were  provided  under 
Chapter  13  of  the  1974  Export  Promotion 
Law.  In  its  response  to  our 
questionnaire,  the  government  of  El 
Salvador  states  that  no  pre-export  or 
export  loans  were  extended  because 
there  were  never  any  implementing 
regulations  for  chapter  13.  U.S. 
Department  of  Commerce  publication 
FET-85-107,  dated  November  1985, 
states  that  rediscount  rates  for  pre- 
export  and  export  loans  have  been 
lowered.  We  will  attempt  to  reconcile 
this  information  in  our  subsequent 
verification. 


VI.  Program  Preliminarily  Determined 
To  be  Terminated 

Preferential  Exchange  Rate  Treatment 
for  Exporters 

Petitioners  allege  that  under  El 
Salvador's  two-tier  exchange  rate 
system,  exporters  purchase  imports  at 
the  lower  official  exchange  rate,  while 
the  returns  from  their  exports  are 
converted  using  the  higher  parallel 
exchange  rate.  According  to  the 
responses,  a  two-tier  exchange  rate 
system  was  in  effect  in  El  Salvador  until 
January  21, 1986.  Under  the  two-tier 
system,  imports  of  raw  materials  were 
purchased  at  a  blended  rate:  fifty 
percent  of  the  dollars  used  to  pay  for  the 
imports  were  purchased  at  the  official 
exchange  rate,  while  the  other  fifty 
percent  were  purchased  at  the  higher 
parallel  rate.  Exports  earnings  were  also 
exchanged  at  a  blended  rate  except  that 
the  percentage  exchanged  at  the  parallel 
rate  was  higher  than  the  percentage  at 
the  official  rate. 

The  responses  state  that  as  of  June  17. 
1985,  the  exchange  rate  applicable  to  all 
purchases  of  imported  materials  and  all 
export  earnings  was  the  parallel  rate. 
Then  on  January  21, 1986,  the  official 
rate  was  abolished  and  a  new  unified 
rate  was  set  that  currently  applies  to  all 
commercial  and  financial  transations 
involving  foreign  currency.  Of  the 
companies  subject  to  this  investigation, 
only  IMSA  purchased  imports  and  made 
exports  under  the  two-tier  system. 
However,  as  of  June  17, 1985,  the  only 
exchange  rate  appolicable  to  all  of 
IMSA's  import  and  export  transactions 
was  the  parallel  rate.  Furthermore,  since 
January  21, 1986,  IMSA's  exchange 
transactions  have  been  subject  to  the 
new  unified  rate. 

Although  IMSA  may  have  benefitted 
during  the  first  half  of  1985  from  the 
two-tier  exchange  rate  system  for  its 
import  purchases,  any  benefits  arising 
from  this  program  would  have  been 
used  on  a  current  basis.  Therefore,  since 
June  1985,  when  IMSA  was  required  to 
exchange  all  foreign  currency  for  both 
import  and  export  transactions  at  a 
single  rate,  no  benefits  could  have  been 
accorded  to  exports  of  operators  for 
jalouise  and  awning  windows. 
Furthermore,  with  the  implementation  of 
the  unified  exchange  rate  system  in 
January  1986,  the  two-tier  exchange  rate 
system  was  terminated. 

We  note,  however,  that  under  the 
unified  exchange  rate  system,  all  foreign 
currency  accounts  are  prohibited  except 
for  exporters  that  need  to  import  raw 
materials.  During  verification,  we  intend 
to  examine  whether  this  provision 
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provides  countervaiiable  beneflts  to 
exporters. 

Preliminary  Negative  Detenninatica  of 
Critical  Circumstances 

The  petitioners  allege  that  "critical 
circumstances"  exist  within  the  meaning 
of  section  703(e)(1)  of  the  Act.  with 
respect  to  imports  of  operators  for 
jalousie  and  awning  windows  from  El 
Salvador.  In  determining  whether 
critical  circumstances  exist,  we  must 
examine  whether  there  is  a  reasonable 
basis  to  believe  or  suspect  that: 

(a)  The  alleged  subsidy  is  inconsistent 
with  the  Agreement  and 

(b)  There  have  been  massive  imports 
of  the  subject  merchandise  over  a 
relatively  short  period. 

In  determining  whether  imports  have 
been  massive  over  a  relatively  short 
period  of  time,  we  have  considered  the 
following  factors: 

1.  Whether  recent  imports  have 
increased  significantly; 

2.  Whether  recent  import  penetration 
ratios  have  increased  significantly;  and 

3.  Whether  recent  imports  are 
significantly  above  average  import 
levels  calculated  over  the  last  three 

years. 

A  review  of  the  information  indicates 
that  imports  from  El  Salvador  have  not 
been  massive  over  a  relatively  short 
period  of  time.  In  1986.  they  have 
decreased  substantially  from  imports  in 
the  review  period. 

Since  we  have  not  found  massive 
imports  over  a  relatively  short  period  of 
time,  we  need  not  determine  whether 
the  alleged  subsidies  are  inconsistent 
with  the  Agreement.  Therefore,  we 
preliminarily  determine  that  critical 
circumstances  do  not  exist. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  operators  for  jalousie 
and  awning  windows  from  El  Salvador, 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  datp  of  publication  of  this  notice  in 
the  Federal  Register  and  to  require  a 
cash  deposit  or  bond  for  each  entry  of 
this  merchandise  in  the  amount  of  the 
estimated  net  subsidy.  The  estimated 
•net  subsidy  is  0.70  percent  ad  valorem 
for  all  manufacturers,  producers,  or 
exporters  in  El  Salvador  of  operators  for 
jalousie  and  awning  windows.  This 
suspension  will  remain  in  effect  until 
further  notice. 

ITC  NodRcation 

In  accordance  with  section  703(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 


making  available  to  the  ITC  all  non- 
privileged  and  non-confidential 
information  relating  to  this 
investigation.  We  wdl  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

If  our  final  determination  is 
affirmative,  die  ITC  will  determine 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to.  a  U.S. 
industry  within  45  days  after  the 
Department  makes  its  final  affirmative 
determination. 

Verificatioa 

In  accordance  with  section  776(a)  of 
the  Act,  we  will  verify  the  information 
used  in  making  our  final  determination. 

Public  Conunent 

In  accordance  with  5  355.35  of  the 
Commerce  Regulations,  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  10«0  a.m.  on  July  28, 
1986.  at  the  U.S.  Department  of 
Commerce.  Room  3708. 14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Deputy  Assistant 
Secretary  for  Import  Administration. 
Room  B-099.  at  die  above  address 
within  ten  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  pre-hearing  briefs  with  at  least 
ten  copies  of  the  confidential  version 
and  seven  copies  of  the  non-confidential 
version  must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  July  21. 1986. 
Oral  presentation  will  be  limited  to 
issues  raised  in  the  briefs. 

In  accordance  widi  19  CFR  355.33(d) 
and  19  CFR  355.34.  written  views  wdl  be 
considered  if  received  not  less  than  30 
days  before  the  final  determination  or.  if 
a  hearing  is  held,  within  ten  days  after 
the  hearing  transcript  is  available. 

This  notice  is  published  pursuant  to 
section  703(f)  of  die  Act  (19  U.S.C. 
1671b(f))- 
Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
|une  12. 1988. 
[PR  Doc.  86-13790  Filed  6-17-86:  8:45  am) 

MLUNG  CODE  3$10-Oe-M 


Minortty  BusliMM  D«v«lopm«nt 
Agency 

[SoUcttatkMi  No:  DRO-«ft-Austin) 

Financial  Assistance  Application 
AiinouncanMnt;  Taxaa 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
available  funds  and  satisfactory 
performance.  The  cost  of  performance 
for  the  first  twelve  (12)  months  is 
estimated  at  $181,818  for  die  project's 
performance  period  of  October  1,  1986 
thru  September  30.  1987.  The  MBDC  will 
operate  in  the  Austin  Standard 
Metropolitan  Statistical  Area  (SMSA) 
consisting  of  the  Texas  counties  of 
Hays.  Travis  and  WUliamson. 

The  funding  instrument  for  the  MBDC 
will  be  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments.  American 
Indian  Tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (M&TA)  to 
eligible  clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  diis.  MBDC  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance  (M*TA);  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance  (M&TA);  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  diey  are  applying,  i 

The  MBDC  will  operate  for  a  diree  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDC.  based  on 
such  factors  as  an  MBDCs  satisfactory 


performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  date:  All  applications  must  be 
received  in  this  office  by:  C.O.B.  (5:00 
p.m.)  July  18. 1986. 

address:  MBDA— Dallas  Regional 
Office,  1100  Commerce  Street,  Suite 
7B23,  Dallas,  Texas  75242-0790. 
FOR  FURTHER  INFORMATION,  CONTACT: 

Marie  Hearne,  Business  Development 
Clerk,  Dallas  Regional  Office.  214/767- 
8001. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

Dated:  )une  12, 1986. 
Melda  Cabtera, 

Acting  Regional  Director,  Minority  Business 
Development  Agency,  Dallas  Regional  Office. 

Project  Specification  for  Minority 
Business  Development  Centers 

Fiscal  Year  1986 

Program  Number  and  Tide:  11.800 
Minority  Business  Development. 

Project  Name:  Austin.  Texas  SMSA 
(Geographic  Area  or  SMSA)  MBDC. 

Project  Identification  Number  DRO- 
86-Austin. 

Project  Start  and  End  Dates:  10/1/86 
thru  9/30/87. 

Project  Duration:  12  Months 

Total  Federal  Funding  l^vel  (8S%): 

Si  54.545 
Minimum  Non-Federal  Coat  Share  (1S%): 

27.273 
Total  Project  Cost  (100%):  181.818 

Closing  Date:  All  applications  must  be 
received  in  this  office  by  Close  of 
Business  (5:00  p.m.)  July  18. 1986. 

Geographic  Specification:  The 
Minority  Business  Deyelopment  Center 
shall  offer  assistance  in  the  geographic 
area  of  the  Austin  Standard 
Metropolitan  Statistical  Area  (SMSA), 
consisting  of  the  following  Texas 
counties:  Hays,  Travis  and  Williamson. 

Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  this  project 
Eligible  applicants  may  include 
individuals,  non  -profit  organizations.  ^ 
for-profit  firms,  local  and  state 
governments,  American  Indian  Tribes, 
and  educational  institutions. 

Project  Period:  The  competitive  award 
period  will  be  approximately  three  years 
consisting  of  three  separate  budget 
periods.  Performance  evaluations  will 
be  conducted,  and  funding  levels  will  be 
established  for  each  of  three  budget 
periods.  The  MEDC  will  receive 
continued  funding,  after  the  initial 
competitive  year,  at  tho  discretion  of 
MBDA.  based  upon  the  availability  of 


funds,  the  MBDCs  performance,  and 
Agency  priorities. 

MBDA's  Minimum  Level  of  Effort 

Financial  packages:  $2387,000 

Billable  MtfTA:  $137,000 

Billable  USSK  Hours:  2,7(0 

Procurements:  $5,360,000 

Number  of  clients:  54 

Minimum  Na  Professional  Manysais:  3 

[FR  Doc.  86-13827  Filed  6-17-86;  8:45  am] 

BILUNO  CODE  SS10-21-M 

[Solicltatton  No:  DRO-86-«rown«vill«] 

Financial  Assistance  Application 
Announcement;  Texas 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
available  funds  and  satisfactory 
performance.  The  cost  of  performance 
for  the  first  twrelve  (12)  months  is 
estimated  at  $181,818  for  the  project's 
performance  period  of  October  1, 1986 
thru  September  30, 1987.  The  MBDC  will 
operate  in  the  Brownsville,  Texas 
Standard  Metropolitan  Statistical  Area 
(SMSA)  consisting  of  Cameron  County, 
Texas. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (M&TA)  to 
eligible  clients  for  the  establishment  and 
Deration  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance  (M&TA);  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  sta^  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance  (M&TA);  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 


existing  o^ice  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA.  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  date:  All  applications  must  be 
received  in  this  office  by:  C.O.B.  (5:00 
p.m.)  July  18, 1986. 

ADDRESS:  MBDA— Dallas  Regional 
Office.  1100  Commerce  Street  Suite 
7B23.  Dallas,  Texas  75242-0790. 

FOR  FURTHER  INFORMATION  CONTACT 
Marie  Hearne,  Business  Development 
Clerk,  Dallas  Regional  Office,  214/767- 
8001, 

SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  Idts 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

Dated:  June  12, 1986. 
Melda  Cabrera. 

Acting  Regional  Director,  Minority  Business 
Development  Agency,  Dallas  Regional  Off  ice. 

Project  Specification  for  Minority 
Business  Development  Centers 

Fiscal  Year  1986 

Program  Number  and  Tide:  11.800 
Minority  Business  Development, 

Project  Name:  Brownsville,  Texas 
SMSA  (Geographic  Area  or  SMSA) 
MBDC. 

Project  Identification  Number  DRO- 
86-Brownsville. 

Project  Start  and  End  Dated:  10/1/86 
dmi  9/30/87. 

Project  Duration:  12  months 

Total  Federal  Level  (85%):  S154.545 
Minimum  Non-Federal  Cost  Share  (15%): 

27.273 
Total  Project  Cost  (100«):  181318 

Closing  Date:  All  applications  must  be 
received  in  this  office  by:  C.O.B.  (5:00 
p.m.)  July  16  1986. 

Geographic  Specification:  The 
Minority  Business  Development  Center 
shall  o^er  assistance  in  the  geographic 
area  of  the  Brownsville,  Texas  Standard 
,  Metropolitan  Statistical  Area  consisting 
of  Cameron  County.  Texas. 

Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  this  project. 
Eligible  applicants  may  include 
individuals,  non-profit  organizations, 
for-profit  firms,  local  and  state 
governments.  American  Indian  Tribes, 
and  educational  institutions. 

Project  Period:  The  competitive  award 
period  will  be  approximately  three  years 
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consisting  of  three  separate  budget 
periods.  Performance  evaluations  will 
be  conducted,  and  funding  levels  will  be 
established  for  each  of  three  budget 
periods.  The  MBDC  will  receive 
continued  funding,  after  the  initial 
competitive  year,  at  the  discreation  of 
MBOA  based  upon  the  availability  of 
funds,  the  MBDC's  performance,  and 
Agency  priorities. 

MBDA'i  Minimum  Level  of  Effort 

Financial  padcages:  $2,387,000 

Billable  M&TA:  $137,000 

Billable  MaflA  Houre:  2.?»0 

Procurements:  $5,360,000 

Number  of  clients:  54 

Minimum  Na  Professional  Nianyears:  3 

(FR  Doc  86-13828  Filed  6-17-86;  8:45  am) 
BHXMa  COOC  SS1S-21-M 


[Solicitation  No.  DRO-86-EI  Paso) 

Financial  Assistance  Application 
Announcement;  Texas 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
available  funds  and  satisfactory 
performance.  The  cost  of  performance 
for  the  first  twelve  (12)  months  is 
estimated  at  $310,160  for  the  project's 
performance  period  of  October  1.  1986 
thru  September  30,  1987.  The  MBDC  will 
operate  in  the  £7  Paso,  Texas  Standard 
Metropolitan  Statistical  Area  (SMSA) 
consisting  of  the  Texas  County  of  El 
Paso. 

The  funding  instrument  for  the  MBDC 
will  be  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments,  American 
Indian  Tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (M&TA)  to 
eligible  clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance  (M&TA);  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 


organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance  (M&TA);  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA,  based  on 
such  factors  as  an  MBDA's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
DATE:  All  applications  must  be  received 
in  this  office  by:  C.O.B.  (5.00  p.m.)  July 
18.1986. 

ADDRESS:  MBDA— Dallas  Regional 
Office.  1100  Commerce  Street,  Suite 
7B23,  Dallas.  Texas  75242-0790. 
FOR  FURTHER  INFORMATION  CONTACT 
Marie  Heame,  Business  Development 
Clerk,  Dallas  Regional  Office;  214/787- 
8001. 

SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

Dated:  June  12. 1966. 
Melda  Cabrera, 

Acting  Regional  Director,  Minority  Business 
Development  Agency.  Dallas  Regional  Office. 

Project  Specification  for  Minority 
Business  Development  Centers 

Fiscal  Year  1986 

Program  Number  and  Title:  11.800 
Minority  Business  Development. 

Project  Name:  (Geographic  Area  or 
SMSA)  El  Paso.  Texas  SMSA,  MBDC. 

Project  Identification  Number  DRO- 
8&-EI  Paso. 

Project  Start  and  End  Dates:  IO/1/86 
thru  9/30/87. 

Project  Duration  (months):  12  months. 

Total  Federal  Funding  Level  (85%): 
$263,636. 

Minimum  Non-Federal  Cost  Share 
(15%):  $46,524. 

Total  Project  Cost  (100%):  $310,160. 

Closing  Date:  All  applications  must  be 
received  in  this  office  by:  COB.  (5K)0 
p.m.)  July  18, 1986. 

Geographic  Specification:  The 
Minority  Business  Development  Center 
shall  offer  assistance  in  the  geographic 
area  of  the  El  Paso,  Texas  Standard 
Metropolitan  Statistical  Area  consisting 
of  the  Texas  County^of  El  Paso. 

Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  this  project. 


Eligible  applicants  may  include 
individuals,  non-profit  organizations, 
for-profit  firms,  local  and  state 
governments,  American  Indian  Tribes, 
and  educational  institutions. 

Project  Period:  The  competitive  award 
period  will  be  approximately  three  years 
consisting  of  three  separate  budget 
periods.  Performance  evaluations  will 
be  conducted,  and  funding  levels  will  be 
established  for  each  of  three  budget 
periods.  The  MBDC  will  receive 
continued  funding,  after  the  initial 
competitive  year,  at  the  discretion  of 
MBDA  based  upon  the  availability  of 
funds,  the  MBDC's  performance,  and 
Agency  priorities. 

MBDA 's  minimum  level  of  effort: 
Financial  packages  $4,073,000 
Billable  M&TA  $233,000 
Billable  M&TA  Hours:  4,660 
Procurements  $9,143,000 
Number  of  Clients,  91 
Minimum  No.  Professional  Manyears,  5. 

[FR  Doc.  86-13829  Filed  6-17-86;  8:45  am] 
BtUJNO  COOE  UtO-21-« 


[Solicitation  No:  DRO-86-Laredol 

Financial  Assistance  Application 

Announcement;  Texas 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
available  funds  and  satisfactory 
performance.  The  cost  of  performance 
for  the  first  twelve  (12)  months  is 
estimated  at  $181,818  for  the  project's 
performance  period  of  October  1.  1986 
thru  September  30.^  1987.  The  MBDC  will 
operate  in  the  Laredo.  Texas  Standard 
Metropolitan  Statistical  Area  (SMSA) 
consisting  of  Webb  County.  Texas. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments,  American 
and  Indian  Tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (M&TA)  to 
eligible  clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 


range  of  management  and  technical 
assistance  (M&TA);  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  providing  management  and 
technical  assistance  (M&TA);  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  sudi  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  iif  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA.  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  fimds, 
and  Agency  priorities. 
DATE:  All  applications  must  be  received 
in. this  office  by:  C.O.B.  (5:00  p.m.)  July 
18, 1986. 

ADDRESS:  MBDA— Dallas  Regional 
Office,  1100  Commerce  Street,  Suite 
7B23.  Dallas.  Texas  75242-0790. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Marie  Heame,  Business  Development 
Clerk,  Dallas  Regional  Office,  214/767- 
8001. 

SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

Dated:  June  12. 1986 
MeUa  Cabrera. 

Acting  Regional  Director.  Minority  Business 
Development  Agency.  Dallas  Regional  Office. 

Project  Spedficatioo  for  Minority 
Business  Development  Centers 

Fiscal  Year  1966 

Program  Number  and  Title:  11.800. 
Minority  Business  Development 

Project  Name:  (Geographic  Area  or 
SMSA)  Laredo,  Texas  SMSA.  MBDC. 

Project  Identification  Number  DRO- 
86-Laredo. 

Project  Start  and  End  Dates:  IO/I/86 
thru  9/30/87. 

Project  Duration  (months):  12  months. 

Total  Federal  Funding  Level  (85%): 
$154,545. 

Minimum  Non-Federal  Cost  Share 
(15%):  $27,273. 

Total  Project  Cost  (100%):  $181,818. 

Closing  Date:  Ail  applications  must  be 
received  in  this  office  by:  C.O.B.  (5K» 
p.m.)  July  18. 1906. 


Geographic  Specification:  The 
Minority  Business  Development  Center 
shall  offer  assistance  in  the  geographic 
area  of  the  Laredo.  Texas  Standard 
Metropolitan  Statistical  Area  consisting 
of  Webb  County,  Texas. 

Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  this  project. 
Eligible  applicants  may  include 
individuals,  non-profit  oi^ganizations, 
for-profit  firms,  local  and  state 
governments,  American  Indian  Tribes, 
and  educational  institutions. 

Project  Period:  The  competitive  award 
period  will  be  approximately  three  years 
consisting  of  three  separate  budget 
periods.  Performance  evaluations  will 
be  conducted,  and  funding  levels  will  be 
established  for  each  of  three  budget 
periods.  The  MBDC  will  receive 
continued  funding,  after  the  initial 
competitive  year,  at  the  discretion  of 
MBDA,  based  upon  the  availability  of 
funds,  the  MBDC's  performacne,  and 
Agency  priorities. 

MBDA 's  minimum  level  of  effort: 

Fmancial  packages  $2,387,000 

Billable  M&TA  $137,000 

Billable  M&TA  Hours:  2,740 

Procurements  $5,360,000 

Number  of  Clients  54 

Minimum  No.  Professional  Manyears  3, 

[FR  Doc.  13830  6-17-86;  8:45  am] 

BILUNG  COOe  3S10-21-M 

[Solicitation  No:  DRO-86-McAllenl 

Financial  Assistance  Application 
Announcement;  Texas 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
available  funds  and  satisfactory 
performance.  The  cost  of  performance 
for  the  first  twelve  (12)  months  is 
estimated  at  $245,989  for  the  project's 
performance  period  of  October  1,  1986 
thru  September  30,  1987.  The  MBDC  will 
operate  in  the  McAllen,  Texas  Standard 
Metropolitan  Statistical  Area  (SMSA) 
consisting  of  Hidalgo  County. 

The  funding  instrument  for  the  MPDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments,  American 
Indian  Tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (M&TA)  to 
eligible  clients  for  the  establishment  and 
operation  of  tnisinesses.  The  MBDC 
program  is  designed  to  assist  those 


minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this.  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance  (M&TA);  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance  (M&TA);  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA,  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
date:  All  applications  must  be  received 
in  this  office  by:  C.O.B.  (5:00  p.m.)  July 
18, 1986. 

address:  MBDA — Dallas  Regional 
Office,  1100  Commerce  Street.  Suite 
7B23,  Dallas,  Texas  75242-0790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Heame,  Business  Development 
Clerk,  Dallas  Regional  Office,  214/767- 
8001. 

SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

Dated:  June  12. 1968 
Melda  Cabrera, 

Acting  Regional  Director.  Minority  Business 
Development  Agency.  Dallas  Regional  Office. 

Project  Specification  for  Minority 
Business  Development  Ceaters 

Fiscal  Year  1986 

Program  Number  and  Tide:  11.800. 
Minority  Business  Development. 

Project  Name:  (Geographic  Area  or 
MSA)  McAllen.  Texas,  MBDC. 

Project  Identification  Number:  DRO- 
86-McAllen. 

Project  Start  and  End  Dates:  lO/l  /86 
thru  9/30/87. 

Pn^ect  Duration  (months):  12  months 


JM   I 
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Total  Federal  Funding  Level  (85%): 
$209,091. 

Minimum  Non-Federal  Cost  Share 
(15%):  $36,898. 

Total  Project  Cost  (100%):  $245,989. 

Closing  Date:  All  applications  must  be 
received  in  this  office  by:  C.O.B.  (5:00 
p.m.)  )uly  la  1986. 

Geographic  Specification:  The 
Minority  Business  Development  Center 
shall  offer  assistance  in  the  geographic 
area  of  the  McAllen.  Texas  Standad 
Metropolitan  Statistical  Area  consisting 
of  Hidalgo  County.  Texas. 

Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  this  project. 
Eligible  applicants  may  include 
individuals,  non-profit  organizations, 
for-profit  firms,  local  and  state 
governments,  American  Indian  Tribes, 
and  educational  institutions. 

Project  Period:  The  competitive  award 
period  will  be  approximately  three  years 
consisting  of  three  separate  budget 
periods.  Performing  evaluations  will  be 
conducted,  and  funding  levels  will  be 
established  for  each  of  three  budget 
periods.  The  MBDC  will  receive 
continued  funding,  after  the  initial 
competitive  year,  at  the  discretion  of 
MBDA,  based  upon  the  availability  of 
funds,  the  MBDC's  performance,  and 
Agency  priorities, 

MBDS's  minimum  level  of  effort: 
Financial  packages  $3,230,000 
Billable  M&TA  $185,000 
Billable  M&TA  Hours:  3,700 
Procurements  $7,251,000 
Number  of  Clients  72 
Minimum  No.  Professional  Manyears  4. 

|FR  Doc.  13831  Filed  6-17-86:  8:45  am) 
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National  Oceanic  and  Atniospherlc 

Administration 

Pacific  Fishery  Management  Council; 

Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Groundfish  Management 
Team  will  convene  a  public  meeting  at 
11  a.m.,  |une  24, 1986.  at  the  Pacific 
Council's  office  (address  below), 
through  June  26, 1986,  to  review 
groundfish  landings  under  current  trip 
limits;  to  determine  if  two  major  species 
are  under  biological  stress;  to  review 
and  finalize  the  third  draft  of  issues  for 
amending  the  groundfish  fishery 
management  plan;  to  review  progress  on 
mesh  studies  and  stock  assessment,  and 
to  develop  a  report  for  the  Council's  July 
9-10, 1986  meeting  in  Portland,  OR.  For 
further  information  contact  Joseph  C 
Greenley,  Executive  Director.  Pacific 
Fisherj'  Management  Council,  2000  SW. 


First  Avenue,  Portland  OR  97201; 
telephone:  (503)  221-6352. 
Dated:  June  ia-1986. 

Richard  B.  Roe, 

Director.  Office  of  Fisheries  Management. 
National  Marine  Fisheries  Service. 
|FR  Doc.  86-13801  Filed  6-17-86:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Limits  for  Certain  Cotton  TextHe 
Products  Produced  or  Manufactured  in 
Turkey 

June  13. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  19. 1986. 
For  further  information  contact  Ann 
Fields,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  377- 
4212. 

Background 

On  May  30, 1986  a  notice  was 
published  in  the  Federal  Register  (51  FR 
19590)  announcing  that,  effective  on 
May  30. 1986,  imports  of  women's,  girls' 
and  infants'  cotton  coats  in  Category  335 
and  men's  and  boys'  cotton  shirts  in 
Category  340,  produced  or  manufactured 
in  Turkey  and  exported  during  the 
twelve-month  period  which  began  on 
May  30. 1985  and  extended  through  May 
29. 1986  would  be  permitted  entry  into 
the  United  States  for  consumption  and 
withdrawal  from  warehouse  for 
consumption  in  amounts  not  to  exceed 
8,415  dozen  (Category  335)  and  50,075 
dozen  (Category  340)  during  each  of  five 
thirty-day  periods  beginning  on  May  30, 
1985,  and  extending  through  October  26. 
1986. 

CITA  has  learned  that  shipments  of 
cotton  textile  products  in  Category  340 
which  entered  in  excess  of  the  limit 
established  for  the  category  during  the 
twelve-month  period  which  began  on 
May  30, 1985  and  extended  through  May 
29, 1986.  exceeded  the  50.075  dozen 
designated  for  entry  during  the  thirty- 
day  period  which  began  on  May  30. 1986 
and  extends  through  June  28, 1986.  As  a 
consequence,  the  category  did  not 
reopen,  as  scheduled  on  May  30. 1986. 

To  alleviate  trade  problems,  the 
Chairman  of  CITA  is  directing  the 
Commissioner  of  Customs  in  the  letter 
which  follows  this  notice  to  amend  the 


directive  of  May  27. 1986  to  permit  entry 
of  cotton  textile  products  in  Category 
340  in  amounts  not  to  exceed  143,883 
dozen  during  the  thirty-day  period 
beginning  on  May  30, 1986  and 
extending  through  June  28, 1986  and 
37,500  dozen  during  the  period  beginning 
on  June  29, 1986.  extending  through  July 
28. 1986.  This  amendment  does  not 
change  the  periods  or  amounts 
permitted  entry  during  those  periods  of 
cotton  textile  products  in  Category  335 
which  will  remain  in  effect. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55807),  December  30. 1983 
(48  FR  57584).  April  4. 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 

Leonard  A.  Mobley, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Commissioner  of  Customs. 

Department  of  the  Treasury,  Washington, 
DC.  20229 

Dear  Mr.  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
May  27. 1986  concerning  cotton  textile 
products  in  Categories  335  and  34a  produced 
or  manufactured  in  Turkey. 

Effective  on  lune  19, 1988,  the  directive  of 
May  27, 1986  is  hereby  amended  to  adjust  the 
limit  for  cotton  textile  products  in  Category 
340  which  may  be  permitted  entry  during 
each  of  the  following  thirty-day  periods; 


Category 


3(Xlay 
(dozen) 


Pvnd 


340 143.883     May  30.  19e6-JurM  28.  1986 

340...- 37.500     June  29.  1986-xMy  28.  1986 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.SC.  553(a)(1). 

Sincerely. 
Leonard  A.  Mobley, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 

|FR  Doc.  86-13783  Filed  6-13-86;  4:28  pm| 
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OMcals  Auttiorixed  to  Isaue  Export 
Visas  «nd  EjMn^pt  Cartiflcates  for 
Cfiakt  Cotton  mmt  Wool  Tostio 
ftoducts  Prodocsd  or  Mamrfactursd  in 
the  Republic  of  Uruguay 

June  13. 1986. 

Under  the  terms  of  the  Bilateral  Wool 
Textile  Agreement  of  January  Z3. 1984, 
as  amended,  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Uruguay,  the  Government  of  Uruguay 
has  notified  the  United  States 
Government  that  Mrs.  Juiieta  Lacarte 
and  Mr.  Jose  Pedro  Urraburu  are 
replacing  Mrs.  Esther  Ortellano  and  Dra. 
Clotilde  Giambruno  as  official* 
authorized  to  issue  export  visas  and 
exempt  certificates  for  textiles  and 
textile  products  covered  by  the 
agreement.  The  purpose  of  this  notice  is 
to  advise  the  public  of  this  change.  The 
following  n  a  complete  list  of  officials 
currently  authorized  to  issue  these 
documents: 

Juiieta  Lacarte 

Jose  Pedro  Urraburu 

Rodolfo  Perez  Blanco 

Susan  G.  de  Sarachaga 

Tomas  Garrido. 

Leonaari  A.  Moliley, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  86-13788  Fiied  6-17-86;  6AS  ami 
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Establishing  an  ln>port  Umit  tor 
Certain  Man-Made  FU>er  Textle 
Products  Produced  or  Manufactured  in 
Palcistan 

June  13. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  die  Commissioner  of 
Customs  to  be  effective  on  June  19, 1986. 
For  further  information  contact  Diana 
Solkoff,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Conunerce,  (202)  377- 
4212. 

Background 

On  May  22. 1986,  a  notice  was 
published  in  the  Federal  Register  (51  FR 
18823)  which  announced  that,  on  April 
27, 1986,  the  Government  of  the  United 
States,  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  had  requested  the 
Government  of  Pakistan  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  lightweight,  plainweave 
polyester/cotton  fabric  in  Category  613- 


C  (only  TSliSA  numbers  33&5039, 
33&5042:.  338.5043.  338.5047, 338.5048. 
338.50S3.  338.5054.  338.5058  and 
336.5059).  produced  or  manufactured  in 
Pakistan. 

In  order  to  forestall  serious  market 
disruption  during  the  consultation 
period,  the  United  States  Government, 
under  the  terms  of  Article  i£  of  the 
Arrangement,  has  decided,  effective  on 
June  19,  1966,  to  control  imports  in  the 
category  which  have  been  exported  on 
and  after  April  27, 1986  and  extending 
through  October  26, 1988,  at  a  level  of 
7,376,185  square  yards. 

Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agremeents  directs  the  Commissioner  of 
Customs  to  prohibit  entry  into  the 
United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption,  of  lightweight,  plainweave 
polyester/cotton  fabric  in  Category  613- 
C  exported  during  the  six-month  period 
which  began  on  April  27, 1986  and 
extends  through  October  26, 1986.  in 
excess  of  the  designated  level  of 
restraint. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Pakistan,  further  notice 
will  be  published  in  the  Federal 


A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  members  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7  1963  (48  FR  15175), 
May  3. 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4,  1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
Leonard  A.  Mobley. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

lune  13. 1986. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC.  20229 
Dear  Mr.  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textile*  done  at  Geneva  on  December  20. 
1973,  as  extended  on  Deceml)er  15. 1977  and 
December  22, 1981;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3. 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  June  19, 1986.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  lightweight,  plainweave  polyester/cotton 


fabric  in  Cateyory  613-C.'  produced  or 
manufactured  in  Pakistan  and  exported 
duriAg  the  six-month  period  which  began  on 
April  27. 1986  and  extend£  through  October 
28, 1986.  in  excess  of  7.376.185  square  yards.* 

Textile  products  in  Category  613-C  which 
have  been  exported  to  the  United  States  prior 
to  April  27. 1986  shall  not  i>e  subject  to  this 
directive. 

Textile  products  in  Category  613-C  which 
have  been  released  from  the  custody  of  The 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448{bi  or  14»4<a)(lMA)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  Textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  FR 
15175),  May  3. 1983  (48  FR  19924).  December 
l4, 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584).  April  4. 1964  (49  FR  13397).  June  2a 
1984  (49  FR  28622).  July  16, 1964  (49  FR  28754), 
November  9. 1964  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  ttie 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  tmplementatioo  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisioos  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Leonard  A.  MoMey. 
■  Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  86-13787  Filed  6-17-88;  8:45  am) 
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Establishing  an  Import  UmH  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  the 
People's  RepuhRc  of  China 

June  IZ,  1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  [CITAJ,  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  19, 1986. 
For  further  information  contact  Diana 
Solkoff,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel  U.S. 
Department  of  Commerce,  (202  377-4212. 

Background 

On  April  11. 1986,  a  notice  was 
published  in  the  Federal  Register  (51  FR 


•  In  Olegory  bl  J.  ooJy  TSUSA  mimliere  S38.5039. 
33t.S042.  33a.siMl.  S3t3(M7.  S3S.5(M8.  SSSJOSS. 

338.5054.  338.5058  and  3.18.5059. 

»  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  April  26.  1986. 
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12537).  which  estabHshed  an  import 
restraint  limit  for  cotton  textile  products 
in  Category  310/318  (cotton  yam-dyed 
fabric),  produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  the  ninety-day  period  which 
began  on  March  21, 1986  and  extends 
through  June  IS,  1986.  The  notice  also 
stated  that  the  Government  of  the 
People's  Republic  of  China  is  obligated 
under  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
August  19. 1983.  as  amended,  if  no 
mutually  satisfactory  solution  is  reached 
on  a  level  for  this  category  during 
consultations,  to  limit  its  exports  during 
the  twelve-month  period  immediately 
following  the  ninety-day  consultation 
period  to  4,649,800  square  yards. 

No  solution  has  been  reached  in 
consultations  on  a  mutually  satisfactory 
limit.  The  United  States  Government  has 
decided,  therefore,  to  control  imports  of 
cotton  textile  products  in  Category  310/ 
318.  exported  during  the  twelve-month 
period  beginning  on  June  19. 1986  at  the 
level  described  above.  The  United 
States  remains  committed  to  finding  a 
solution  concerning  this  category. 
Should  such  a  solution  be  reached  in 
consultations  with  the  Government  of 
the  People's  Republic  of  China,  further 
notice  will  be  published  in  the  Federal 
Register. 

In  the  event  the  limit  estabHshed  for 
the  ninety-day  period  has  been 
exceeded,  such  excess  amount,  if 
allowed  to  enter,  will  be  charged  to  the 
level  established  for  the  designated 
twelve-month  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  PR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584).  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
Leonard  A.  Mobley. 
A  cling  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
June  12. 1986. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington. 
DC.  20229 
Dear  Mr.  Commissioner.  Under  the  terms  of 
section  204  of  the  A^icultural  Act  of  1956,  as 


amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22. 1981:  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement,  eHected  by  exchange  of  notes 
dated  August  19, 1983,  as  amended,  between 
the  Governments  of  the  United  States  and  the 
People's  Republic  of  China;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on  June 
19, 1986,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Category  310/318,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  beginning  on  June  19, 1986  and 
extending  through  June  18, 1987,  in  excess  of 
4.649,800  square  yards." 

Textile  products  in  Category  310/318  which 
are  in  excess  of  the  ninety-day  limit 
previously  established  shall  be  subject  to  this 
directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S-A.  numbers  was  published  in 
the  Federal  Register  on  December  13. 1982  (47 
FR  55709).  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607),  December  30. 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397),  June  28. 
1984  (49  FR  28622),  July  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisons  of  5 
U.S.C.  553(a)(1). 
Sincerely, 

Leonard  A.  Mobley. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  86-13700  Filed  6-17-86;  8:45  amj 

BHXINO  CODE  SSIO-OfMI 


Requesting  Public  Comment  on 
Bilateral  Consultations  With  ttte 
Government  of  Bangladesh  on 
Categories  337/637  and  641 

June  12. 1986. 

On  May  29, 1986.  the  United  States 
Govenunent.  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  requested  the 


■  Ttie  limit  has  not  lieen  adjuiled  to  acoount  for 
any  imports  exported  after  June  18. 1986. 


Government  of  Bangladesh  to  enter  into 
consultations  concerning  exports  to  the 
United  States  of  certain  cotton  and  man- 
made  fiber  textiles  in  Categories  337/637 
and  641.  produced  or  manufactured  in 
Bangladesh. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 
consultations  with  Bangladesh,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  cotton 
and  man-made  fiber  playsuits  in 
Category  337/637  and  woven  blouses 
and  shirts  of  man-made  fibers  in 
Category  641,  produced  or  manufactured 
in  Bangladesh  and  exported  to  the 
United  States  during  the  twelve-month 
period  which  began  on  May  29, 1986  and 
extends  through  May  28, 1987,  at  levels 
of  75,000  dozen  for  Category  337/637 
and  305.940  dozen  for  Category  641. 

Summary  market  statements  for  these 
categories  follow  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  337/637  and 
641  under  the  agreement  with 
Bangladesh,  or  on  any  other  aspect 
thereof,  or  to  comment  on  domestic 
production  or  availability  of  textile 
products  included  in  the  category,  is 
invited  to  submit  such  comments  or 
information  in  ten  copies  to  Mr.  William 
H.  Houston  III,  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC,  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
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to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Leonard  A.  Mobley, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Bangladesh — Market  Statement 

Category  337/637— Cotton  and  Man-Made 
Fiber  Playsuits 

May  1986. 

U.S.  imports  of  Category  337/837  from 
Bangladesh  were  73,695  dozen  during  the 
year  ending  March  1986, 17  times  greater  than 
the  imports  a  year  earlier.  In  1985.  Category 
337/637  playsuit  imports  from  Bangladesh 
were  16,386  dozen.  There  were  no  imports  in 
1964.  Imports  through  the  First  quarter  of  1986 
reached  81.597  dozen.  14  times  the  first 
quarter  1985  level. 

Imports  from  Bangladesh  of  Category  337, 
cotton  playsuits.  reached  68.424,000  dozen  in 
the  year  ending  March  1986, 16  times  the  year 
earlier  level.  Bangladesh  is  a  new  supplier  of 
Category  637.  man-made  Tiber  playsuits, 
shipping  5,271  dozen  during  the  first  quarter 
of  1986.  There  are  no  previous  imports  from 
Bangladesh  in  Category  637. 

The  U.S.  Category  337/637  market  has  been 
disrupted  by  imports.  The  sharp  and 
substantial  increase  in  imports  from 
Bangladesh  has  contributed  to  this  disruption 
and  continuation  of  the  growth  would  create 
a  real  risk  of  further  disruption. 

U.S.  Production  and  Market  Share 

U.S.  production  of  Category  337/637 
continued  a  downward  trend,  declining  14 
percent,  from  8.646.000  dozen  in  1982  to 
7,454.000  dozen  in  1984.  Imports  increased  61 
percent  from  1982  to  1984  and  the  U.S. 
producer's  share  of  the  market  for 
domestically  produced  and  imported  category 
337/637  dropped  from  78  percent  in  1982  to  66 
percent  in  1984. 

U.S.  production  of  Category  337;  cotton 
playsuits.  declined  by  22  percent,  from 
3.254.000  dozen  in  1962  to  2.531,000  dozen  in 
1984.  Imports  increased  48  percent  during  the 
same  period  as  the  U.S.  producer's  share  of 
the  market  dropped  from  64  percent  to  48 
percent  over  the  period. 

U.S.  Imports  and  Import  Penetration 

Between  1982  and  1984,  imports  of 
Category  337/637  grew  from  2.4  million  dozen 
to  3.9  million  dozen,  a  61  percent  increase. 
Imports  continued  to  grow  in  1985,  rising  11 
percent  to  4.4  million  dozen.  Imports  reached 
2.3  million  dozen  in  the  First  quarter  of  1986. 
34  percent  above  the  first  quarter  1985  level. 
The  ratio  of  imports  to  domestic  production 
increased  from  28  percent  in  1982  to  33 
percent  in  1983  to  53  percent  in  1984. 

Between  1982  and  1984,  imports  of 
Category  337  grew  from  1.9  million  dozen  to 
2.8  million  dozen,  a  48  percent  increase. 
Imports  continued  to  grow  in  1985.  rising  8 
percent  to  3.0  million  dozen.  The  ratio  of 
imports  to  domestic  production  increased 
from  57  percent  in  1982  to  61  percent  in  1983 
and  then  jumped  to  109  percent  in  1984. 

Duty-Paid  Values  and  U.S.  Producer's  Prices 
Approximately  90  percent  of  Category  337/ 
637  imports  during  the  First  quarter  1966  from 
Bangladesh  entered  under  TSUSA  No. 


384.5105— women's  and  girls'  cotton  corduroy 
playsuits,  woven,  not  ornamented,  and 
TSUSA  No.  384.5234— women's  and  giris' 
cotton  playsuits.  excluding  those  made  of 
corduroy,  woven,  not  ornamented.  These 
garments  from  Bangladesh  enter  the  U.S.  at 
landed,  duty-paid  values  below  the  U.S. 
producer's  price  for  comparable  garments. 

Bangladesh — Market  Statement 

Category  641—  Womens '.  Girls '  and  Infants ' 
Non-knit  Blouses 

May  1986. 

Summary  and  Conclusions 

U.S  imports  of  Category  641  from 
Bangladesh  were  416.000  dozen  during  the 
year  ending  March  1986,  a  six-fold  increase 
over  the  year  ending  March  1985  level. 
Bangladesh  is  the  ninth  largest  supplier  of 
Category  641  and  the  largest  uncontrolled 
supplier,  accounting  for  9  percent  of  the  total 
imports  during  1986.  In  1984.  imports  of 
Category  641  from  Bangladesh  were  58.000 
dozen  and  reached  158.000  dozen  in  1985. 
Imports  reached  288.000  dozen  in  the  First 
quarter  of  1986, 10  times  the  First  quarter  1985 
level  and  81  percent  above  Bangladesh's  total 
1985  imports. 

The  sharp  and  substantial  increase  of  low- 
valued  imports  of  Category  641  from 
Bangladesh  is  disrupting  the  U.S.  market  for 
women's,  girls'  and  infants'  non-knit  blouses. 

U.S.  Production  and  Market  Share 

U.S.  Production  of  Category  641  declined  10 
percent  in  1984  from  20.9  million  dozen  in 

1983  to  18.7  million  dozen.  U.S.  production  in 

1984  was  approximately  equal  to  the  1982 
recession  level.  The  U.S.  producers'  share  of 
the  market  declined  from  78.1  percent  in  1982 
to  73.5  percent  in  1984. 

U.S.  Imports  and  Import  Penetration 

Between  1982  and  1984  imports  of  Calegorj- 
641  grew  from  5.2  million  dozen  to  6.8  million 
dozen,  a  29  percent  increase.  Imports 
continued  to  grow  in  1985,  rising  39  percent  to 
9.4  million  dozen.  The  ratio  of  imports  to 
domestic  production  has  grown  steadily, 
increasing  from  28.1  percent  in  1982  to  36.1 
percent  in  1984. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  77  percent  of  Bangladesh's 
First  quarter  1986  imports  of  Category  641 
entered  under  TSUSA  No.  384.9115 
(previously  383.9015) — women's  other  man- 
made  Fiber  blouses  and  shirts,  not  knit  or 
ornamented.  These  garments  enter  the  U.S.  at 
landed,  duty-paid  values  below  the  U.S. 
producers'  prices  for  comparable  garments. 

[FR  Doc.  86-13701  Filed  6-17-88;  8:45  am) 

MUJNQCOOC  3S1»-0II-M 


Requesting  Public  Comment  on 
Bilateral  Textile  Consultations  With  the 
Qovemment  of  India  on  Category  641; 
Correction 

June  12. 1986. 

On  April  24, 1986,  a  notice  was 
published  in  the  Federal  Register  (51  FR 


15526)  which  announced  a  ninety-day 
limit  on  imports  of  certain  man-made 
fiber  textile  products  in  Category  641, 
produced  or  manufactured  in  India  and 
exported  to  the  United  States  during  the 
period  which  began  on  March  31, 1986 
and  extends  through  June  28, 1986.  In  the 
notice  document  and  the  letter  to  the 
Commissioner  of  Customs  which  follows 
that  notice,  the  ninety-day  limit  should 
be  187.357  dozen  instead  of  187.411 
dozen. 

Also,  in  the  notice  document  the 
prorated  specific  limit  should  be 
corrected  to  cover  the  period  beginning 
on  March  31, 1986  and  extending 
through  December  31, 1986  at  a  level  of 
485,735  dozen. 
Leonard  A.  Mobley, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  86-13702  Filed  6-17-86;  8:45  am) 
BILUNO  CODE  SSIfr-OR-M 


C0M1M0DITY  FUTURES  TRADING 
COMMISSION 

Contract  market  proposals;  New  York 
Cotton  Exchange,  U.S.  Dollar  Index 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  option  contract. 

SUMMARY:  The  New  York  Cotton 
Exchange  ("NYCE")  has  applied  for 
designation  as  a  contract  market  in 
options  on  U.S.  Dollar  Index  futures.  The 
Director  of  the  Division  of  Economic 
Analysis  of  the  Commodity  Futures 
Trading  Commission  ("Commission"), 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.98.  has  determined  that  publication 
of  the  proposal  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

date:  Comments  must  be  received  on  or 
before  July  18. 1986. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  NYCE 
U.S.  Dollar  Index  futures  option' 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Jaffe.  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581.  (202)  254-7227. 
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Copies  of  the  terms  and  comlitions  of 
the  proposed  NYCE  U.S.  Dollar  Index 
futures  option  contract  will  be  available 
for  inspection  at  the  Office  of  the 
Secretariat.  Commodity  Fntures  Trading 
Commission.  2033  K  Street,  NW.. 
WashingtoD,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
nail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
NYCE  in  support  of  the  application  lor 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552]  and  the  Cooumssion's  regulations 
thereunder  (17  CFR  Part  145  (1984)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  1455.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terras  and  conditions  of  the  proposed 
futures  option  contract,  or  with  respect 
to  other  materials  submitted  by  the 
NYCE  in  support  of  their  application, 
should  send  such  comments  to  )ean  A. 
Webb,  Secretary.  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW..  Washington,  D.C.  20581.  by  July  18, 
1986. 

Issued  in  Washington.  DC.  on  |une  13, 1986. 
Paula  A.  Tosini. 

Director.  Division  of  Economic  Analysis. 
jFR  Doc.  86-13755  Filed  6-17-86;  8:45  am) 

BILUNG  COOC  USI-OI-N 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board;  Closed 
Meeting 

action:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARV:  The  Defense  Science  Board 
will  meet  in  closed  session  on  July  20- 
August  1. 1986  at  the  U.S.  Air  Force 
Academy,  Colorado  Springs.  Colorado. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  the  meeting 
on  July  20-Augu8t  1, 1986  the  Board  will 
examine  the  substance, 
interrelationships,  and  the  U.S.  national 


secretary  implications  of  three  critical 
areas  identified  and  tasked  to  the  Board 
by  the  Secretary  of  Defense  and  Under 
Secretary  of  Defense  for  Research  and 
Engineering.  The  subject  areas  are 
Commercial  Components  in  Military 
Equipment.  Land  Mine  Warfare,  and 
U.S.  Forces  Air  Defense  in  NATO.  The 
period  of  study  is  anticipated  to 
culminate  in  the  formulation  of  specific 
recommendations  to  be  submitted  to  the 
Secretary  of  Defense,  via  the  Under 
Secretary  of  Defense  for  Research  and 
Engineering,  for  his  consideration  in 
determining  resource  policies,  short-  and 
long-range  plans,  and  in  shaping 
appropriate  in^>lementing  actions  as 
they  may  affect  the  U.S.  national 
defense  posture. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1982)),  it  has  been  determined 
that  this  DSB  Panel  meeting,  concerns 
matters  listed  in  5  U.S.C  552b(c)(l) 
(1982),  and  that  accordingly  this  meeting 
will  be  closed  to  the  public, 
lune  13, 1986. 
Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
(FR  Doc.  86-13726  Filed  6-17-86;  8.-45  am] 

8IUJNG  COOC  3S«e-01-ll 


Defense  Science  Board  Task  Force  on 
Pacific  Command  Air  Defense;  Closed 
Meetings 

action:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Pacific  Command  Air 
Defense  will  meet  in  closed  session  on 
July  15  and  September  9-10, 1986  in  the 
institute  for  Defense  Analyses, 
Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Eogineering 
on  scientific  and  technical  matters  as 
they  effect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings,  the  Task  Force  will  examine 
defense  capabilities  for  shore 
installations  in  the  Pacific  Command 
and  assess  relevant  technology, 
equipment,  and  modernization  plans. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1982)),  it  has  been  determined 
that  these  DSB  Panel  meetings,  concerns 
mattere  listed  in  5  U.S.C.  552b(cKl) 


(1962).  and  that  accordingly  these 

meetings  will  be  closed  to  the  public. 

Patrida  H.  Means. 

OSD  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

June  13. 1986. 

[FR  Doc  86-13727  Filed  6-17-86;  8:45  am] 

■LUNG  COOE  M1(H>1-« 


Corps  of  Engineers,  Department  of 
tlM  Army 

Land  determinations  Montana,  Nortfi 
Dalcota  and  Soutti  Dalcota 

AOCNCV:  U.S.  Army  Corps  of  Engineers, 

DOD. 

action:  Notice  of  determination  by  the 

Secretary  of  the  Army  to  retain  certain 

lands  by  thfe  United  States  located  in 

Fort  Peck,  Montana;  Riverdale,  North 

Dakota;  and  Prikstown,  South  Dakota. 

summary:  This  notice  advises  the  public 
that,  as  provided  in  Pub.  L  99-88  (96 
Stat.  293),  approved  August  15, 1985.  the 
Secretary  of  the  Army  made  the 
following  determination  concerning 
lands  located  within  the  boundaries  of 
the  townsites  of  Fort  Peck,  Montana; 
Riverdale.  North  Dakota;  and 
Pickstown,  South  Dakota,  that  must  be 
retained  by  the  United  States  to  enable 
the  Corps  of  Engineers  to  carry  out  its 
duties  and  responsibilities: 

Fort  Peck,  Montana 

In  order  for  the  Army  Corps  of 
Engineers  to  carry  out  its  duties  and 
responsibilities,  certain  rights,  title  or 
interests  must  be  retained  by  the  United 
States.  Pursuant  to  section  2,  Pub.  L  99- 
86. 1  determine  that  the  following  areas 
must  be  retained: 

a.  Area  A — Administration  Building 
and  immediate  land.  This  building 
houses  the  headquarters  and 
administrative  offices  for  the  Fort  Peck 
project  area.  This  building  also  houses 
the  offices  of  the  Western  Area  Power 
Administration,  U.S.  Geological  Survey, 
and  the  Fort  Peck  Federal  Credit  Union 
under  lease. 

b.  Area  B — Maintenance  Buildings 
and  immediate  land,  These  buildings, 
located  on  a  42.6  acre  tract  of  land, 
serve  as  support  facilities  and  storage  of 
project  floating  plant,  heavy  equipment 
and  vehicles.  These  facilities  are 
essential  for  the  routine  operation  and 
maintenance  of  the  project. 

c.  Area  C — Garage  and  Fire  Station 
and  immediate  land.  This  building, 
located  on  a  1.0  acre  tract  of  land, 
provides  storage  for  all  gas  and  diesel 
powered  vehicles  during  the  winter  so 
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as  to  ensure  cold  weather  starting.  It 
also  provides  storage  for  the  fire  trucks, 
an  ambulance  and  a  police  vehicle.  The 
storage  space  for  those  emergency 
vehicles  will  be  leased  to  the  municipal 
corporation.  This  building  is  essential 
for  the  routine  operation  and 
maintenance  of  the  project.  This  areas 
noted  are  shown  on  a  map  available  for 
inspection  in  the  Chief  of  Engineers 
Office,  HQDA  (DAEN-CWO-M).  20 
Massachusetts  Avenue,  NW., 
Washington,  DC  20314-1000. 
Robert  K.  Dawson 

Assistant  Secretary  of  the  Army  (Civil 
Works). 
Signed:  March  26, 1986. 

Riverdale,  North  Dakota 

In  order  for  the  Army  Corps  of 
Engineers  to  carry  out  its  duties  and 
responsibilities,  certain  rights,  title  or 
interests  must  be  retained  by  the  United 
States.  Pursuant  to  section  2,  Pub.  L.  99- 
88. 1  determine  that  the  following  areas 
must  be  retained: 

a.  Area  A — Administration  Building 
and  immediate  land.  This  building 
houses  the  headquarters  and 
administrative  offices  for  the  Garrison 
Dam/Lake  Sakakawea  project  area. 

b.  Area  B — Maintenance  Buildings 
and  immediate  land.  These  buildings 
serve  as  support  facilities  for  the  project 
and  are  essential  for  the  routine 
operation  and  maintenance  of  the 
project. 

c.  Area  C — A  26-acre  tract  of  land 
must  be  retained  for  project  operations 
and  recreational  purposes  as  specified 
below: 

(1)  Area  Cl — An  8-acre  strip  of  land 
lying  along  the  lake  shoreline  and 
subject  to  saturation  and  sloughing  of 
steep  banks.  Retention  of  this  area  is 
required  to  contain  project-induced 
erosion  on  government  land  and  to 
enable  remedial  erosion  prevention 
measures  to  be  taken  when  appropriate. 

(2)  Area  C2 — An  18-acre  strip  of  land 
serving  as  a  low  density  recreation  area. 
A  project  scenic  overlook  road  with 
parking  and  picnic  areas  is  adjacent  to 
the  tract.  The  area  provides  an 
unobstructed  view  of  the  lake,  fulfilling 
the  project's  recreational  purposes. 
Retention  will  provide  a  buffer  zone 
from  possible  future  commercial  or 
residential  development  that  would 
detract  from  the  scenic  vista.  The 
existing  adjacent  town  road  serves  as  a 
natural  boundary. 

d.  Area  D — A  30-acre  tract  of  land  is 
retained  for  project  operational 
purposes.  The  area  is  adjacent  to  the 
lake  shoreline  and  is  subject  to 
inundation  during  high  pool  levels.  The 
inundated  land  must  be  retained  by  the 
government  for  project  purposes. 


Retention  of  this  area  is  also  required  to 
assure  that  project  induced  erosion  is 
contained  on  government  property. 

e.  Area  E — Wildlife  management  area. 
A  210-acre  tract  of  land  is  set  aside  for 
wildlife  habitat  and  management 
practices  in  accordance  with  the  Fish 
and  Wildlife  Coordination  Act  of  1958. 
There  is  no  other  equivalent  acreage 
suitable  or  acceptable  as  a  substitute. 
Retention  fulfills  project  purposes,  and 
enables  continuation  of  wildlife  program 
management. 

The  areas  noted  are  shown  on  a  map 
available  for  inspection  in  the  Chief  of 
Engineers  Office,  HQDA  (DAEN-CWO- 
M),  20  Mass.  Ave,  NW.  Wash,  DC 
20314-1000. 
Robert  K.  Dawson, 

Acting  Assistant  Secretary  of  the  Army  (Civil 
Works). 

Signed:  October  9, 1983. 

Pickstown,  South  Dakota 

In  order  for  the  Army  Corps  of 
Engineers  to  carry  out  its  duties  and 
responsibilities,  certain  rights,  title  or 
interests  must  be  retained  by  the  United 
States.  Pursuant  to  section  2,  Pub.  L.  99- 
88, 1  determine  that  the  following  areas 
must  be  retained: 

a.  Area  A — Maintenance  Office 
Building,  Maintenance  Garage  Building, 
Warehouse  and  Vehicle  Storage 
Building  and  immediate  land.  These 
buildings,  located  on  a  9-acre  tract  of 
land,  serve  as  support  facilities  for  the 
project  and  are  essential  for  the  routine 
operation  and  maintenance  of  the 
project.  The  office  building  also  house 
the  town's  Post  Office  and  Credit  Union 
under  lease. 

b.  Area  B — Cold  Storage  Warehouses 
and  immediate  land.  These  buildings, 
located  on  a  16-acre  tract  of  land,  serve 
as  storage  of  powerhouse  spare  parts 
and  emergency  equipment,  as  well  as 
emergency  supplies  needed  during  flood 
fighting  activities.  These  facilities  are 
essential  for  the  routine  operation  and 
maintenance  of  the  project. 

The  areas  noted  are  shown  on  a  map 
available  for  inspection  in  the  Chief  of 
Engineers  Office,  HQDA  (DAEN-CWO- 
M),  20  Mass  Ave.,  NW.  20314-1000. 
Robert  K.  Dawson. 

Acting  Assistant  Secretary  of  the  Army  (Civil 
Works). 

Signed:  November  5. 1985. 

SUPPLEMENTARY  INFORMATION:  Public 

Law  99-88  (99  Stat.  293)  provides,  in 
part,  that  the  Secretary  of  the  Army 
shall  transfer,  without  consideration,  all 
right,  title,  and  interest  of  the  United 
States  in  the  land  (including 
improvements)  referred  to  as  Fort  Peck, 
Montana;  Riverdale,  North  Dakota;  and 
Pickstown,  South  Dakota,  (described  on 


drawings  MFP118-2E1,  MGR160-2E1, 
and  MR315-2E1.  respectively,  on  file  in 
the  U.S.  Army  Corps  of  Engineers, 
Omaha  District)  to  the  municipal 
corporations  serving  the  inhabitants  of 
such  land.  This  transfer  is  to  take  place 
as  soon  as  possible  after  the 
incorporation  of  such  municipal 
corporations.  Notwithstanding  this 
provision,  the  Secretary  of  the  Army  is 
not  required  to  transfer  any  rights,  title, 
or  interests  in  the  United  States  in  any 
lands  or  improvements  that  the 
Secretary  of  the  Army  determines  must 
be  retained  by  the  United  States  to 
enable  the  Corps  of  Engineers  to  carry 
out  its  duties  and  responsibiiites.  The 
Secretary  of  the  Army  made  the 
determination  that  the  lands  described 
herein  are  necessary  to  carry  out  the 
duties  and  responsibilities  of  the  Corps 
of  Engineers  and.  therefore,  will  be 
retained  by  the  United  States.  Maps 
depicting  these  areas  to  be  retained  are 
also  on  file  in  the  office  of  the  District 
Engineer,  United  States  Army  Engineer 
District,  Omaha,  ATTN:  Real  Estate 
Division.  6014  U.S.  Post  Office  and 
Courthouse,  Omaha,  Nebraska  68102- 
4978. 

lolin  O.  Roach,  D. 

Army  Liaison  Officer  with  the  Federal 
Register. 
[FR  Doc.  88-13696  Filed  6-17-86;  8:45  am] 
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Defense  Communications  Agency 

Privacy  Act  of  1974;  Altered  Record 
System 

agency:  Defense  Communications 

Agency  (DCA),  Department  of  Defense 

(DoD). 

ACTION:  Notice  of  an  altered  DCA  record 

system.  

summary:  The  Defense  Communications 
Agency  (DCA)  proposes  to  alter  an 
existing  system  of  records  subject  to  the 
Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a).  The  specific  changes  to  the 
record  system  notice  being  amended  are  < 
set  forth  below  followed  by  the  record 
system  notice,  as  amended,  published  in 
its  entirety. 

date:  The  proposed  action  shall  be 
effective  without  further  notice  on  or 
before  )uly  18, 1986,  unless  comments 
are  received  which  would  result  in  a 
contrary  determination. 
ADDRESS:  Send  any  comments  to  the 
System  Manager  identified  in  the  record 
system  notice. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  John  Whealen,  General  Counsel. 
Code  105.  Defense  Communications 
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Agency.  Washington.  D.C.  20305-2000. 
Telephone;  202/092-2009. 
SUPPiOKNTAirr  mFORMATION:  The 
Defense  Communications  Agency 
systems  of  records  as  prescribed  by  the 
Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a)  have  been  published  in  the 
Federal  Register  at  50  FR  22808.  May  29, 
1985  (FR  Doc.  85-10237). 

An  altered  system  report  as  required 
by  5  VS.C.  552a(o)  of  the  Privacy  Act 
was  submitted  on  May  19. 1986, 
pursuant  to  paragraph  4b  of  Appendix  1 
to  OMB  Circular  No.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12, 1985. 
Patrida  H.  Mauis, 

OSD  Federal  Register  Liaison  Officer. 
Department  (^Defense. 
June  13. 1986. 
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KNCS.01 
Amendments 


System  Name: 

National  Communications  System 
Continuity  of  Operation  Plan  (NCS 
COOP). 

Changes: 

System  Name: 

Add  after  "{NCS  COOPr'  "Automated 
Support". 

Changes: 

System  Location:  Add  after 
"Arlington,  Virginia  22204"  "and  the 
Regional  Offices." 

Changes: 

Categories  of  Individuals  covered  by  the 

System: 

Third  Paragraph— change  "officials  of 
the  major  and  minor"  to  "Officials  of  the 
NCS  Member  Entities" 

Fourth  Paragraph — Delete  from  "for 
example"  to  end  of  paragraph. 

Add  "represented  in  the  National 
Coordinating  Center  (NCC)." 

Changes: 

Categories  of  Records  on  the  System: 
Add  after  "roster  giving  the"  "resident 
address," 

Changes: 
Purpote(s): 

First  Paragraph,  second  line — Add 
after  "on  the  stafT*  "and  the  regional 
staffs 

Second  Paragraph,  lines  3  &  4 — 
Change  "Office  of  Telecommunications 
Policy  (OTP)"  to  "Office  of  Science  and 
Technology  Policy  (OSTP). 

Line  11  Add  after  "Central  Intelligence 
Agency"  "and  all  other  Government 
agencies  with  a  National  Security 


Emergency  Hvparedness  (NSEP) 
responsibility  who" 

Third  Paragraph,  first  line — Change 
"Energy  Research  and  Development 
Administration"  to  "Department  of 
Energy" 

line  13 — Add  after  "Department  of 
the  Interior"  "and  all  other  Government 
agencies  with  an  NSEP  responaibflity 
and" 

Fourth  Paragraph,  Delete  first 
sentence  Add— "Selected  personnel  of 
the  major  commercial  carriers 
represented  in  the  NCC." 

Changes: 

Storatges:  Add  second  sentence — "The 
automated  portions  are  housed  in  a 
classified  computer  system." 

Changes: 

Retrievability:  Add  second  sentence — 
"The  automated  portion  is  filed  by 
communication  network." 

Changes: 

Retention  and  Disposal:  Add  after 
"the  Manager  NCS"  "and  the  Regions." 

Changes: 

Notification  Procedures:  Add  after 
"Office  of  "the  Manager"  Delete  after 
"NCS"  "Plans  and  Operations" 

Changes: 

Records  Access  Procedures:  Add  after 
"addressed  to  the"  Office  of  The". 

Changes: 

Records  Source  Categories:  Change 
"common  carriers"  to  "major 
telecommunication  carriers  represented 
in  the  National  Coordinating  Center 
(NCC)." 

KNCS.01 

•YSTEMHAMC 

National  Communications  Systems 
Continuity  of  Operations  Plan  (NCS 
COOP)  Automated  Support. 

SYSTEM  LOCATKM: 

Office  of  the  Manager  National 
Communications  Systems.  8th  and  South 
Court  House  Road,  Arlington,  Virginia 
22204  and  the  NCS  Regional  Offices. 

categories  of  individuals  covered  by  the 
•vstcm: 

All  members  of  the  Office  of  the 
Manager,  National  Communications 
Systems  Staff. 

Selected  individuals  of  the  National 
Communications  Systems /Defense 
Communications  Agency  Operations 
Center  (NCS/DCAOC). 

Selected  telecommunications  officials 
of  the  NCS  Member  Entities  and 
selected  personnel  of  Federal  agencies 
in  the  Washington  Metropolitan  Area. 


Selected  key  personnel  of  tfie 
commercial  communication  carriers 
represented  in  the  National 
Coordinating  Center  (NCC). 

CATKOOmCS  OF  RECOffOS  Hi  THE  SYSTEM: 

File  contains  a  plan  which  provides 
the  guidance  and  procedures  for 
insuring  the  continuity  of  operations  of 
the  Office  of  the  Manager,  NCS,  and  the 
NCS/DCAOC  in  the  event  of  enemy 
attack,  periods  of  international  crisis, 
tension,  or  national  catastrophe.  It 
provides  a  roster  giving  the  residence 
addresses,  office  and  residence  phone 
numbers  of  personnel  to  contact  as  an 
emergency  situation  develops. 

AUTHOftrrV  FOR  MAIMTEMAMCE  Of  THE 
SYSTEM: 

Executive  Order  12472.  Subject: 
Assignment  of  National  Security  and 
Emergency  Preparedness 
Telecommunications  Functions,  April  3, 
1984. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN 
THE  SYSTEM,  INCLUDINO  CA1COORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

PUIIPOSE(S): 

Office  of  the  Manager,  NCS— To 
apprise  individuals  on  the  staff  and 
regional  staffs  of  their  responsioilities 
and  emergency  relocation  assignments 
in  conditions  of  emergency. 

Selected  telecommunications  officials 
of  the  Federal  Government— Certain 
designated  personnel  of  the  Office  of 
Science  &  Technology  Policy  (OSTP), 
the  Executive  Agency  of  the  NCS  (who 
is  the  Secretary  of  Defense),  the 
Department  of  State,  Department  of 
Defense,  Federal  Aviation 
Administration,  General  Services 
Administration.  National  Aeronautics 
and  Space  Administration,  the  Central 
Intelligence  Agency  and  all  other 
Government  agencies  with  a  National 
Security  Emergency  Preparedness 
(NSEP)  responsibility  who  use  this  plan 
as  theii  guidance  for  procedures  to 
follow  under  conditions  of  emergency. 
Provides  them  the  focal  point  for 
contracts  and  coordination  on  short 
notice. 

Certain  telecommunications  officials 
of  the  Office  of  Science  and  Technology 
Policy  (OSTP),  executive  Office  of  the 
President,  the  Executive  Agent  of  the 
NCS  (who  is  the  Secretary  of  Defense), 
the  Department  of  State,  the  Department 
of  Defense,  Federal  Aviation 
Administration,  General  Services 
Administration.  Central  Intelligence 
Agency,  Department  of  Energy,  the 
Department  of  Commerce  and 
Department  of  the  Interior  and  all  other 
Government  agencies  with  an  NSEP 


responsiblity,  to  be  informed  of  their 
responsibilities  in  the  face  of  worsening 
emergency  conditions  and  to  know 
where  to  report. 

Selected  personnel  of  the  major 
commercial  carriers  represented  in  the 
NCC  to  be  knowledgeable  of  current 
telecommunications  problems  so  that 
certain  priorities  for  support  and 
services  can  be  coordinated  with 
designated  Federal  officials. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

See  the  "BLANKET  ROUTINE  USES" 
set  fouth  at  the  beginning  of  DCA's 
listing  of  records. 

pouctes  and  practices  for  stortnq, 
retrieving,  accessmo,  retahwng  and 
disposinq  of  records  m  the  system: 

storage: 

This  is  a  classified  plan  filed  in 
standard  secure  safes.  The  automated 
portions  are  housed  in  classified 
computer  systems. 

retriveabhjty: 

Filed  by  category  of  plan.  The 
automated  portion  is  filed  by 
communication  network. 

safeguards: 

The  agency  employs  building  security 
guards.  Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
that  are  properly  screened,  cleared  and 
trained. 

RETENTION  AND  DISPOSAL: 

This  is  a  permanent  plan.  It  will  be  an 
active  file  indefinitly  and  will  be 
updated  periodically  by  the  Manager, 
NCS  and  the  Regions. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

The  manager,  National 
Communication  System,  Washington, 
DC.  20305-2010. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
Office  of  the  Manager,  National 
Communication  System.  Washington, 
D.C.  20305-2010. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  Office  of  The  Manager, 
National  Communication  System, 
Washington.  D.C.  20305-2010. 

Written  requests  should  contain  the 
full  name  of  the  individual,  current 
address  and  telephone  number. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification. 


CONTESTIMO  RECORD  PROCEDURES: 

The  Agency's  rules  for  access  to 

records  and  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  SYSTEM  MANAGER. 

RECORD  SOURCE  CATEGORIES: 

Informal  coordination  with 
representatives  of  the  agencies 
concerned.  Informal  telephone 
coordination  with  personnel  of  the 
major  telecommunication  carriers 
represented  in  the  National 
Coordination  Center  (NCC). 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
[FR  Doc.  86-13778  Filed  6-17-86;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

IBPA  FUe  No.  NF-86] 

Intent  To  Convene  Workshops  On 
Nonftrm  Energy  Rate  Design 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice;  Intent  to  convene 

workshops  on  nonfirm  energy  rate 
design  and  request  for  comments.  BPA 
File  No:  NF-86.  BPA  requests  that  all 
comments  submitted  contain  the  file 
number  NF-46. 

summary:  By  letter  dated  May  22, 1986. 
BPA  notified  parties  to  its  1985  rate  case 
and  other  interested  persons  of  BPA's 
intent  to  convene  two  technical 
workshops  on  the  design  of  BPA's 
nonfirm  energy  rates.  The  first  workshop 
will  convene  in  July  and  involve 
consideration  of  issues  such  as  nonfirm 
energy  price  predictability  and  price 
flexibility.  The  second  workshop  will 
convene  after  conclusion  of  the  first 
workshop  and  involve  consideration  of 
a  share-the-savings  rate.  Issues  such  as 
price  predictability,  implementation,  and 
share-the-savings  experience  to  date 
will  be  discussed  in  the  second 
workshop.  The  purpose  of  this  Federal 
Register  notice  is  to  publish  the  contents 
of  the  May  22  letter  and  provide  notice 
of  the  upcoming  workshops  to  all 
persons  who  were  not  addressees. 

Responsible  official:  Shirley  Melton, 
Director,  Director,  Division  of  Rates,  is 
the  official  responsible  for  conducting 
the  workshops. 

DATES:  The  first  workshop  will  convene 
in  July  1986.  Comments  on  the  concept 
of  the  two  proposed  workshops  and  the 
issues  to  be  discussed  should  be 


submitted  in  writing  and  received  by 
July  3. 1986. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Shirley  Melton,  PL, 
Director,  Division  of  Rates,  P.O.  Box 
3621,  Portland,  Oregon  97208  on  or 
before  July  3, 1986.  BPA  File  No.  NF-86 
should  be  referenced  in  all  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  S.  Johnson,  Pubhc  Involvement 
office,  at  the  address  listed  above,  50^ 
230-3478.  Oregon  callers  outside 
Portland  may  use  800-452-8429;  callers 
in  California,  Idaho,  Montana,  Nevada, 
Utah,  Wyoming,  and  Washington  may 
use  800-547-6048.  Information  may  also 
be  obtained  from: 

Mr.  Terence  G.  Esvelt,  Puget  Sound  Area 
Manager,  Room  250,  415  First  Avenue 
North,  Seattle,  Washington  98109, 
206-442-4130 
Mr.  George  E.  Gwinnutt,  Lower 
Columbia  Area  Manager,  Suite  288, 
1500  Plaza  Building,  1500  NE.  Irving 
.   Street  Portland,  Oregon  97208,  503- 

230-4551 
Mr.  Ladd  Sutton,  Eugene  District 
Manager,  Room  206,  211  East  Seventh 
street,  Eugene,  Oregon  97401,  503-687- 
6952 
Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager,  Room  561,  West  920 
Riverside  Avenue.  Spokane, 
Washington  99201,  509-456-2518 
Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  P.O.  Box  741. 
Wenatchee,  Washington  98801,  509- 
682-4377.  extension  379 
Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington, 
Missoula,  Montana  59801.  406-329- 
3060 
Mr.  Thomas  Wagenhoffer,  Snake  River 
Area  Manager,  West  101  Poplar, 
Walla  Walla.  Washington  99362,  509- 
522-6228,  extension  701 
Mr.  Robert  N.  Laffel,  Idaho  Falls  District 
Manager,  531  Lomax  Street,  Idaho 
Falls,  Idaho  83401,  208-523-2706 
Mr.  Frederic  D.  Rettenmund,  Boise 
District  Manager,  Federal  Building, 
550  W.  Fort  Street,  Rm  376,  Boise. 
Idaho  83724,  208-334-91237. 
SUPPLEMENTARY  INFORMATION:  On 
March  5, 1986,  Bonneville  Power 
Administration  reopened  the  record  of 
its  1965  general  rate  case  in  order  to 
take  official  notice  of  dramatically 
declining  prices  for  oil  and  natural  gas. 
which  compete  with  BPA's  nonfirm 
energy  for  sales  to  California  utilities. 
After  considering  comments  submitted 
by  customer  groups  and  other  interested 
parties,  BPA  on  April  2, 1986,  revised 
nonfirm  energy  rate  schedule  NF-85 
through  issuance  of  the  Administrator's 
Record  of  Decision  (ROD).  This  revised 
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schedule  gave  BPA  greater  pricing 
flexibility  to  assure  that  BPA  nonfiiro 
energy  remained  competitive  with  low- 
cost  gas  and  oil  sold  in  California.  The 
Federal  Energy  Regulatory  Commission 
(FERC)  granted  interim  approval  of  the 
revised  NF-85  schedule  effective  April 
30.1986. 

In  commenting  on  BPA's  proposal  to 
revise  schedule  NF-85.  several  parties 
questioned  whether  a  rate  modification 
should  be  made  permanent  without 
considering  questions  of  a  long-term 
nature,  such  as  whether  nonfirm  energy 
rates  should  be  upwardly  flexible  in 
response  to  potentially  higher  gas  and 
oil  prices  in  the  future.  As  noted  in  the 
ROD.  the  modification  to  NF-85  was  an 
emergency  measure  designed  to 
minimize  revenue  losses,  particularly 
during  the  spring  and  summer  period 
when  BPA  sells  the  majority  of  its 
nonfirm  energy.  BPA  agreed  that  it  was 
advisable  to  consider  broader  issues  of 
a  more  long-term  natiu%,  and  indicated   . 
in  the  ROD  that  BPA  would  soon 
institute  a  process  to  consider  such 
issues. 

Since  issuance  of  the  ROD.  BPA  has 
had  informal  discussions  with  customers 
and  others  on  how  such  a  process 
should  be  structured.  Many  have 
expressed  interest  in  informal,  technical 
'workshops'  among  BPA,  its  customers, 
and  other  interested  parties  before 
institution  of  a  formal  hearing  process 
under  secton  7(i)  of  the  Pacific 
Northwest  Power  Act.  BPA  believes  that 
workshops  focused  on  specific  nonfirm 
energy  rate  designs  would  facilitate 
preparation  of  BPA's  initial  proposal  for 
its  upcoming  1987  rate  case.  BPA 
proposes  to  conduct  two  separate 
workshops  addressing:  (1) 
Improvements  to  the  NF-85  rate 
currently  in  effect,  and  (2)  potential  use 
of  a  share-the-savings  rate.  BPA 
proposes  to  sequence  these  workshops 
in  order  to  allow  full  participation  by  all 
interested  parties,  and  to  assure 
adequate  BPA  staff  involvement. 

BPA  proposes  to  convene  the  first 
workshop  in  July,  and  consider  issues 
such  as  nonfirm  energy  price 
predictability  and  upward  and 
downward  price  flexibility.  Issues 
concerning  the  costs  assigned  to  BPA's 
nonfirm  energy,  and  other  issues 
pending  in  litigation  before  FERC  will 
not  be  addressed.  After  conclusion  of 
the  firat  workshop,  BPA  proposes  to 
hold  its  share-the-savings  workshop. 
Issues  such  as  price  predictability, 
implementation  and  share-the-savings 
experience  to  date  will  be  discussed  in 
this  second  workshop.  Both  workshop 


processes  will  in  turn  be  used  to  develop 
BPA's  initial  proposal  in  its  1987  rates 
process. 

In  addition  to  the  workshop  described 
above,  BPA  seeks  to  develop  nonfirm 
energy  marketing  expertise  through  use 
of  the  existing  SS-85  share-the-savings 
rate.  In  the  near  futiu^  BPA  will  solicit 
customers  interested  in  negotiating  a 
contract  for  the  purchase  of  nonfirm 
energy  under  this  rate. 

Comments  on  the  concept  of  the 
proposed  workshops  and  the  issues  to 
be  discussed  should  be  submitted  in 
writing  to  Shirley  Melton.  PL,  Director, 
Division  of  Rates,  P.O.  Box  3621, 
Portland.  Oregon,  97208,  on  or  before 
July  3, 1986. 

Issued  in  Portland,  Oregon  on  June  10, 1986. 
Pster  T.  Johnson, 

Administrator. 

|FR  Doc.  86-13733  Filed  6-17-86:  8:45  am) 

NLLINQ  COOC  MSO-01-M 

Economic  Regulatory  Administration 


[ERA  Dockat  No.  86-21-NGI 

IGI  Resources,  Inc.;  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas  From  Canada 

aqency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  Of  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas  From  Canada. 


[ERA  Docket  No.  86-23-NGl 

ICG  Energy  Marketing,  Inc;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

agency:  Department  of  Energy, 
Economic  Regulatory  Administration. 

action:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas  from 
Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  blanket 
authorization  to  import  natural  gas  from 
Canada  to  ICG  Energy  Marketing,  Inc. 
(ICG  Energy).  The  order  issued  in  ERA 
Docket  No.  86-23-NG  authorizes  ICG 
Energy  to  import  up  to  25.6  Bcf  over  a 
two-year  period  for  sale  in  the  domestic 
spot  market. 

A  copy  of  this  order  is  available  in  the 
Natural  Gas  Division  Docket  Room,  GA- 
076.  Forrestal  Building,  1000 
Independence  Avenue.  SW.. 
Washington,  DC,  20585,  (202)  252-9478. 
The  docket  room  is  open  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 

Issued  in  Washington.  DC  on  June  12. 1966. 
Robert  L.  Davies. 

Director,  Office  of  Fuels  Programs.  Economic 

Regulatory  Administration. 

[FR  Doc.  86-13734  Filed  6-17-86:  8:45  am) 

BtLUNG  COOE  •4SO-01-W 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  IGI  Resources, 
Inc.  (IGI)  blanket  authorization  to  import 
natural  gas  from  Canada.  The  order 
issued  in  EPA  Docket  No.  86-21-NG 
authorizes  IGI  to  import  up  to  50  Bcf  per 
year  over  a  two-year  period,  for  sale  in 
the  domestic  spot  market. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  D.C..  20585, 
(202)  252-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

Issued  in  Washington.  DC.  June  12. 1986. 
Robert  L.  Davies, 

Director,  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 
[FR  Doc.  13756  Filed  6-17-86:  8:45  am| 

WLUNQ  COOC  S4SO-01-lt 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TA86-2-45-000,  001 1 

Inter-City  Minnesota  Pipelines  Ltd., 
Inc.;  Interim  Purchased  Gas 
Adjustment  Filing 

June  12. 1986. 

Take  notice  that  on  June  9. 1986,  Inter- 
City  Minnesota  Pipelines  Ltd.,  Inc. 
(Inter-City)  tendered  for  filing  Twenty- 
Eighth,  Revised  Sheet  No.  4  to  Original 
Volume  No.  1  of  Inter-City's  FERC  Gas 
Tariff.  Inter-City  has  requested  an 
effective  date  of  June  2. 1986  for  the 
rates  set  out  therein. 

Inter-City  represents  that  the  Current 
Purchased  Gas  Cost  rate  adjustment 
reflected  on  Twenty-Eighth  Revised 
Sheet  No.  4  consists  of  a  negative  50 
cents  adjustment  in  commodity  costs 
and  a  demand  charge  increase  of  $1.26 
for  Inter-City's  Eastern  Zone  (GS-29) 
sales.  The  revised  sheet  also  reflects  an 
85  cent  reduction  in  gas  costs  for  the 


Western  Zone  (GL-29).  These  rates 
embody  overall  reductions  in  the  rales 
charged  by  Inter-City's  sole  supplier, 
ICG  Transmission  Holdings  Ltdl.  as 
approved  by  the  National  Energy  Board 
of  Canada  (NEB)  on  June  2, 1986.  The 
Company  further  states  that  these  rates 
do  not  recover  over  or  under  collections 
incurred  in  the  interim  between 
November  1, 1985,  the  effective  date  of 
Inter-City's  most  recent  PGA  filing,  and 
June  2, 1986.  Those  amounts,  which  are 
reflected  on  the  enclosed  Exhibits,  are 
proposed  to  be  deferred  for  collection  in 
Inter-City's  regularly  scheduled  PGA  to 
become  effective  November  1, 1986. 

In  order  that  the  rate  reduction  may 
be  incorporated  in  Inter-City's  tariff  at 
the  earliest  dale  consistent  with  the 
NEB's  authorization,  Inter-City's 
application  requests  waiver  of  18  CFR 
154.38(d)(4)(iv)(a)  and  (v)  insofar  as 
these  sections  of  the  Commission's 
regulations  require  30  days  notice  of  any 
PGA  change  and  establish  a  single 
annual  PGA  filing  date  for  Inter-City. 
Inter-City  states  that  it  is  not  aware  of 
further  waiver  that  may  be  necessary  to 
effect  the  new  rates  but  hereby  requests 
any  waiver  required  to  permit  that  end. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  19, 
1986.  Protests  will  be  considered  by  the 
Commission  in  determinihg  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casbeil, 
Acting  Secretary. 

[FR  Doc.  86-13768  Filed  6-17-88:  8:45  am) 
MLLING  CODE  6717-D1-M 

[OcckM  No.  086-431-000  et  ai.] 

Joseph  P.  Mueller  et  al.;  Applications 

for  Abandonment 

June  11. 1986. 

Take  notice  that  each  of  the 
applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
abandon  service  as  described  herein. 


The  circumstances  presented  in  the 
applications  meet  the  criteria  for 
consideration  on  an  expedited  basis, 
pursuant  to  §  2.77  of  the  Commission's 
rules  as  promulgated  by  Order  Nos.  438 
and  436-A..  issued  October  9.  and 
December  12, 1985,  respectively,  in 
Docket  No.  RM85-1-000,  all  as  more 
fully  described  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  15  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  file  with 
the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
inter\'ene  in  accordance  with  the 
Commission's  rules. 
Kenneth  F.  Plumb, 
Secretary. 


Docket  No  and  dale  Had 


A()phcani 


086-431-000.  B.  May  IS.  1986  ' 
086-440-000  B.  May  28.  1966 

CI86-441-000.  B  May  23.  1986 
CI86-443-000.  B.  May  28.  1986 
066-444-000.  B  May  29.  1966 
CI86-446-000.  B.  May  29.  1966 


'  Joseph  P  Mue«er.  1010  First  CMy  Towai  N,  Corpue 
1      Chnsti.  Te»as  78478 

I  United  Gas  Pipe  Line  Company,  filing  on  MhaU  ot 
I     Pogo  Produong  Company.  PC  Bo«  1476.  Hous- 
ton. Texas  772S1. 

.  Ladd  PMolaum  Corporation.  370  1  Ttti  Street  Suae 

I      1700,  Denver.  Colorado  80202-S6 1 7 

'  David  Crow.  Tnjstee.  el  al .  666  Travis  Street  Suite 

j      900.  Shrevepon.  Louotana  71101  ' 
United  Gas  Pipe  Ijne  Company,  filing  on  bef'411  of 
Pogo  Producwig  Company,  PC   Box  1478,  Hous- 
ton, Texas  77251. 


Purcfiaser  and  location 


Urvted  Gas  Pipe  Lme  Company,  Ramrana  Field. 

Uva  Oak  County,  Texas 
United  Gas   Pipe   Lme   Cooipany.  West  Caraaion 

Bkx*  587,  Offshore  Louisiana 

Unoed  Gas  Pipe  Una  Company.  West  Cameron 

Stock  352,  Offshore  Louisiana. 
El   Paso    Natural    Gas    Company,    Igrtacio   Blanco 

F«kt  La  Plata  County.  Cokvado. 
Texas  Gas  Transmission  Corporatxxi,  North  Shorv 

galoo-Red  Rock  Field.  Webster  Pansh.  Loursiarta. 
Urxted  Gas   P«e   Lme  Company    West  Cameron 

Block  586.  Oftshore  Louisiana 


'  Additional  intorT<<etionHed  June  5.  1986  „       ^  ....„_..   .^      r._a.,,..  u. 

'  Appkcant  requests  authoniation  lo  ebarvlon  a  sale  of  gas  !o  Umted  po'suent  !o  a  contract  dated  July  12.  '972,  authonzed  under  hn  small  proAicer  cerWicate  nauaa  <n  qocket  no 
CS71-269  Appkcvn  Slates  ihat  trie  one  pcoduong  «eu  unde<  me  contract  ithe  Muellet  Eogmeenng  Corp  — G B  Spradley  «•■)  <s  classified  as  an  NGPA  aacaon  106  slnM>ai  gas  «<■.  and  mat 
Itie  we*,  at  Urxlad's  request,  e  pro<»x>ng  «  rales  t>elo«  its  elliaenl  rale  or  producuon  (no  more  than  10*»  of  the  50-75  Met  of  delrKerat«dit>)  Applicant  states  that  Uniled  «  not  parng  for  gas 
not  taken  Theceiore  m  order  noi  to  suit*  s«iui-in  uyi  polanM  Ipsa  at  the  ■«•  Appfecant  leguesls  abandoomeol  so  that  he  can  market  the  gas  eise««>e<e  «  _^ 

■  Untied  IS  filing  on  befiaif  of  Pogo  lequesing  abwdonmenl  ol  sales  to  United  by  Pogo  UnaeO  lurttier  request  te»mnation  of  the  cerulicaies  isiiued  to  Pogo  •™^™=«™Jf"  ?tz3!l^ 
related  FEHC  Gas  Rale  Schedules  Unrted  slates  mat  Ida  drastic  and  permanem  decline  ir  .ts  rnarkets  hac  'orced  n  lo  reduce  purchases  from  Pogo  lo  as  low  as  i  N  deJrveratxlityinereiore^ 
Untad  stales  :t  meols  ihe  standard  of  J  2  77  with  suhatanliaty  reduced  lakes  without  paymenl.  T»?se  reduced  ta»es.  Unrted  stales,  have  tmMmd  »  wb»Ut*al  >al»-or-p«y  a^tMWure  ana 
paymems  Nu^«rous  lawswis  are  parxang  agamal  Unilad  seeking  dam.i9»s  and  niunctive  rekc'  ano  it.ec  <ic  p.jrlo'mance  including  a  lawsmt  mad  toy  Pogo  w*r«ipect  \o  trie  ■iwao  "ogks 
Urxled  statoi  trwt  Ivs  expoewe  wdl  have  a  substantial  negative  eflecl  on  its  atxiily  lo  compete  as  a  me'^iia"t  and  as  s  transporter  United  mrkcates  m»  »te  si*yeet  gaa  yatwaa  u""*^  "^^'^ 
sections  to?  ana  104  ai  pnces  ran^og  from  $99e?1i  10  S*  330242  pei  WMBti.  United  stales  Pogo  s  rernaiotno  res*n,«s  shown  Setow  constrtule  only  the  "scaled  patce»ilage  ol  Unrted  » 
existing  OedKaled  leserves  Unittd  further  sute«,  tlial  rt  should  not  be  piorludeo  from  making  the  nsiant  Hing  on  behait  of  Pogo  on  some  technical  jrourv^  the  C>'*f';5*l*'!*^i^JS^J!^~ 
be  to  msuiaie  producers  from  market  based  compentkjn  Soch  a  result  woiad.  accordmg  to  Linited  oa  cor-tiary  to  the  i*dcf»r>g  ol  Order  Mo  436  and  the  FeliT¥>n»  decoion  (33  HS».  1  OT,J3J 
(1985)) 


wast  CanMton  Block 


sar 

35» 


*  A«)*c«>t  taquean auBMnaaoo  to  alwidon  a  a*«  ol  gas  from  Ihe  Black  Mesa  ai-33  wek  pursuant  to  a  oomracl  dalad  Saplafnbar  26._l«e0.  amhwaad yular  Appacam s  arriaB  Pro^icer 
certifxrala  aaaiad  m  Oockel  No.  CS71-646  Applicant  stales  that  the  weN  quakfies  as  an  NGPA  section  108  stnpper  gn  «ia«  and  that  El  Paso  •  oawndu  talung  il>ti«ouinataiy  »"«•  « 
tfet««r«bMy  Irom  We  prprtfton  unt  and  antniMm  IM  «  lakes  w*  dKkne  m  the  Mure  Appucani  states  that  tl  Paao  h«  tntUt  no  Maoriiay  paymarst  lo  Appkcant  Appkcant  stales  thai 


IM  I 


2Z116 
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at  p«»nl  177  MMd  ol  -«n«-nB  ««w*te  re«,rv«i  »«  bookedjo  the  8tea>  M~ii:*oJ:^.'««l*gS^'j;2f' »^  ""^  "^  ■"'°  **  '*°'"*^  "^  **  ^'** 


P»»*ps,  tnc .'  Sam  Oot1m«n.  Jf    «nd  Loms  Dortman 

•  Aookcani  raouesls  aulhofcaiioo  to  abandon  a  sale  0*9*5  horn  me  No 


F*nQ  OxJe  A— tmaal  Service;  B— Abandonment:  C— Amendment  to  add  acreage.  O— Aftiandmert  to  delete  acreage,  E-ToUl  Successwn.  F-Partial  boccession. 


|FR  Doc.  86-13772  Filed  6-17-86;  8:45  ami 

BNJJNO  CODE  (717-01-11 
1 ~~ 

(Docket  No.  CPS6-506-000] 

Texas  Eastern  Transmission  Corp^ 
Application 

June  13. 1986. 

Take  notice  that  on  May  21, 1986. 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  Post  Office 
Box  2521.  Houston.  Texas  77252,  filed  in 
Docket  No.  CP86-506-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  limited  term  certificate  of 
public  convenience  and  necessity 
authorizing  the  transporation  of  natural 
gas  with  pre-granted  abandonment,  for 
Algonquin  Gas  Transmission 
Corporation  (ALgonquin).  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Eastern  requests  authorization 
to  transport  natural  gas  on  an 
intemiptible  basis  fcrr  Algonquin  up  to  a 
maximum  daily  quantity  (MDQ)  of 
850.000  dekatherms  (dt)  per  day,  and 
such  additional  daily  quantities  in 
excess  of  the  MDQ  as  Texas  Eastern  in 
its  sole  judgment  determines  it  is  able  to 
transport  pursuant  to  its  gas 
transportation  agreement  with  the 
Algonquin.  Texas  Eastern  further 
requests  that  the  authorization  be 
limited  to  a  term  commencing  upon 
acceptance  of  the  certificate  and 
terminating  on  and  including  October  31. 
1987. 

Texas  Eastern  states  that  it  proposes 
to  receive  the  transportation  volumes  at 
the  receipt  points,  set  forth  in  Appendix 
A.  and  that  it  proposes  to  deliver  such 
quantities  to  Algonquin  at  the  delivery 
points  set  forth  in  Appendix  B.  Texas 
also  states  that  the  proposed 
ion  would  be  subject  to 
i  of  the  General  Terms  and 
3f  Texas  Eastern's  FERC  Gas 
5rth  Revised  Volume  No.  1. 
Eastern  further  states  that  upon 
approval  of  the  stipulation  and 
agreement  filed  March  13, 1986,  in  Texas 
Eastern's  rate  proceeding  in  Docket  No. 
RP85-177-000.  priority  of  the  proposed 
transporation  service  would  be 
determined  by  section  12.7  of  the 
General  Terms  and  Conditions  of  the 
Tariffs  Fifth  Revised  Volume  No.  1. 


Texas  Gas  states  that  begirming  with 
the  month  in  which  the  transportation 
commences.  Algonquin  would  pay 
Texas'Eastem  each  month  a  charge 
equal  to  the  product  of  the  posted  TS-3 
rate  in  effect  during  such  month  times 
the  quantity  of  gas  delivered  by  Texas 
Eastern  during  such  month.  It  is  further 
stated  that  Texas  Eastern  would  collect, 
where  applicable,  the  currently  effective 
Gas  Research  Institute  surcharge  per 
dekatherm  for  the  gas  transported. 
Texas  Eastern  states  that  it  would  retain 
applicable  shrinkage,  which  is  currently 
one  percent  per  dekatherm  of  natural 
gas  received  by  Texas  Eastern  per  zone 
which  the  natural  gas  is  transported. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  3, 
1986,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
and  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Texas  Eastern  to 
appear  or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

Appendix  A— Receipt  Points 


Maxitnuin 

racwpl 

quanWy 

(dih) 


1 :  Ensting  iiiteiuinnacllon  between  Tenas  East- 
ern wid  UniMd  Gw  Pipe  Une  (United)  m 
Attala  Courtly.  MS-fTaxat  Eastern's  M&R  No. 
217) - 

2.  Ensbng  inliuxwiaclion  belwwn  Taxat  East- 
ern and  United  in  OuachMa  Partah.  LA  (Ta)tas 
Eastern's  M4n  No  1000) 

3  Texas  Eastern's  ladMies  on  the  Wast  Camer- 
on Bkx*  253  Platform  (Texas  Eastern's  M»n 
No  2310) 

4  Texas  Easterns  facilities  on  the  Chandaleur 
Block  29  Platform  (Texas  Eastern's  M&R  No 
2369) 

5  SubSM  inMrconnaction  on  Texas  EasMm's 
system  in  East  Cameron  Stock  281  (Texas 
Eastern's  IMR  No.  2375.  East  Cameron  Stock 
299) 

6  Subsea  mtarconnoction  on  Texas  Eastern's 
system  m  East  Cameron  Block  281  (Texas 
Eastern's  M&R  No.  2502.  West  Cameron 
Block  556) 

7.  Existirig  irrtefconnectJon  between  Texas  East- 
am  and  Valero  Transmission  Company  in 
Lavaca  County.  TX  (Texas  Eastern's  MAR  No. 
2248) 

8  Existing  interconnection  batwan  Texas  East- 
ern and  ANR  Pipeline  Company  in  Dubob 
County,  IN  (Texas  Eastern's  MAR  No  1825) 

9  Existing  interconnection  batwieen  Texas  East- 
em  and  Houston  Pipe  Line  Company  (Hous- 
ton) m  Matagorda  County.  TX  (Texas  East- 
em's  MAR  No   1844) 

10  Existing  nterconnaction  between  Texas 
Eastern  and  Houston  m  Chambers  County,  TX 
(Texas  Eastern's  MAR  No  1886)   

11  Existing  mterconoection  between  Texas 
Eastern  and  ine  outlet  o<  tlw  Sne«  Western 
EAP  Inc.,  Houston  Central  Plant  m  Colorado 
County,  TX  (Texas  Eastern's  MAR  No  1305) 

12.  Existing  intsrconrtection  between  Texas 
Eastern  and  Texas  Gas  Transmission  Corpora- 
tion (Texas  Gas)  located  near  Texas  Eastern's 
Iowa  hquid  receiving  laaWy.  Je«erson  Oavia 
Parish,  LA  (Texas  Easterns  MAR  No  1944) 

13  Existing  Inlerconnection  between  Texas 
Eastern  and  Texas  Gas  m  Evangolina  PwWi, 
LA  (Texas  Eastern's  MAR  No  525) 

14  Existing  miercorviection  betneen  Texas 
Eastern  and  Texas  Gas  n  Bossnr  Parish.  LA 
aaxas  Eastern's  MAR  No  1592) 

15.  Exatmg  mtarconnectxxi  between  Texas 
Eastern  and  Columbia  Gulf  Transn»saion  Cor- 
poration in  Si  Landiy  Pwntu  LA  (Texas  East- 
em's  MAR  No  1750) 

16.  Existing  mtercormeclion  between  Texas 
Eastern  and  Consokdaied  Gas  Supply  Corpo- 
ration in  C»nton  County.  PA  (Texas  Eastern's 
MAR  No  931) - - 

17  Texas  Eastern's  tadWies  on  the  Main  Pasa 
Block.  102  Plattomi  (Taxaa  Easlam's  MAR 
No  2370)  

18.  Exissng  xitei  connection  bsKiwen  Texas 
Eastern  and  Stale  Gea  Pipetne  in  Latourche 
PwMh.  LA  (Texas  Eastern  s  MAR  No  2487) 

19  Existing  Merconnection  between  Texas 
Easiam  and  Champlin  Pelrolaum  Company 
(ChMTVkn)  m  Panola  Cpunly.  TX  (Taoa  East- 
em's  MAR  No   182) — 


200,000 

100.000 

44.000 

50,000 

100.000 

100,000 

100.00C 
25.000 

50,000 
100.000 

25.000 

75.000 

75,000 

100.000 

125.000 

150.000 

2O.U00 
40.000 

50.000 
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Appendix  A— Receipt  Po»nts— Continodd 


daily 

Descnpwn 

roc6ipt 

quantity 

(dm) 

20     Existing    nterconnecnon    between    Texas 

Eastern  and  Cities  Sannca  Gas  Company  in 

Gregg  County.  TX  (Texas  Easlam's  MAR  No 

338) 

25,000 

21     ExMng    interconnection    between    Texas 

Eastern  and   Hydrocarbon   Limited  m   Gregg 

County,  TX  (Texas  Eastern's  MAR  No  2230) 

75,000 

22     Existing    interconnection    between    Texas 

Eastern  and  R«  Bravo  OH  Company  m  Jasper 

County,  TX  (Texas  Eastern's  MAR  No.  448) 

10.000 

Appendix  B 


Deliverv  Points 


Deacripdon 


Existing  inlerconnection  between 
Texas  Eastern  and  AlgorKmm 
m  Hunterdon  County,  NJ 
(Texas  Eastern's  MAR  No. 
OV) 

Existing  interconnection  between 
Texas  Eastern  and  Algonquin 
in  Moms  County.  NJ  (Texas 
Eastern's  MAR  No  1078). 


li4axxT)um  daily  dekvery 
quantity  (dth) 


554.000  less 
shrinkage 


306.000  less  appMcaUe 
shrinkage 


(FR  Doc.  86-13766  Filed  6-17-86;  8:45  am) 
WUJNG  COOC  •717-01-M 

(Docktt  No.  CP86-525-O00) 

United  Gas  Pipe  Une  Co.;  Application 

|une  12. 1988. 

Take  notice  that  on  May  30, 1986, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston.  Texas  77001. 
filed  in  Docket  No.  CP86-525-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  United  to  continue 
or  implement  transportation  of  natural 
gas  in  interstate  commerce  for  certain 
designated  shippers  for  a  period  ending. 
(1)  when  the  Commission  issues  a  final 
decision  on  United's  application  in 
Docket  No.  CP86-526-000  for  certificate 
authorization  to  provide  transportation 
under  a  proposed  permanent  open 
access  program  consistent  with  the 
objectives  of  Commission  Order  Nos. 
436  and  436-A  or.  (2)  when  the  contract 
terms  of  each  transaction  terminate, 
whichever  is  earlier,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that  it  has  initiated  and 
is  now  providing  transportatfon  services 
pursuant  to  section  311  of  the  Natural 
Gas  Policy  Act  for  52  various  shippers 
involving  105  separate  transactions  (see 
Appendix)  pursuant  to  the  transitional 
provisions  of  Order  Nos.  436  and  436-A 
which,  absent  the  limited-term 
authorization  requested  herein,  will 
terminate  on  June  30. 1986.  It  is 


indicated  that  the  affected  shippers  will 
lose  access  to  up  to  2.5  Bcf  of  contracted 
daily  gas  supplies  subject  to 
transportation  by  United  under  113 
contracts.  In  order  to  continue  providing 
transportation  services  for  those 
shippers  while  the  Commission 
considers  United's  permanent  program, 
United  requests  an  interim,  limited-term 
certificate. 

United  further  requests  blanket 
authority  to  enter  into  new  contracts  to 
transport  gas  on  behalf  of  local 
distribution  companies  and  intrastate 
pipelines,  with  terms  not  to  exceed  the 
date  of  a  final  Commission  order 
disposing  of  United's  open-access 
application  in  Docket  No.  CP86-526-O00. 
It  is  proposed  that  the  rates  for  the 
transportation  services  to  be  performed 
under  the  authorizations  requested 
hearin  would  be  the  same  as  those 
separately  file  by  United  to  cover  its 
grandfathered  transportation  services  as 
required  by  section  284  of  the 
Commission's  regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  June  26, 
1986.  filed  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motionpetition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  inter\'ene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 
Under  the  procedure  herein  provided 


for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  United  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Casbell. 

Acting  Secretary. 

United  Gas  Pipe  Line  Co.  Proposed 
Transactions 


Contract 



MDO 

No 

date 

(MCF) 

ANRGalhenng/ 

T-606 

03-11-S6 

10000 

Louisv«e  Gas  A  Elec 

ANR/LouKville  Gas  A 

T-62e 

04-16-86 

25.000 

Electric 

Amalgamated  Pipeline 

T-546 

02-21-86 

73500 

Amalgamated  Ppeline 

T-547 

02-21-86 

1.000 

AfcoOnSGas 

T-e62 

05-05-86 

20.000 

B  A  APipelme 

T-625 

03-18-86 

1000 

Company 

Bishop  Pipeline  Corp 

T-59e 

04-11-86 

15.000 

Bishop  Pipeline  Corp 

T-599 

04-11-86 

5.000 

BshopP/LCorp/ 

T-«21 

04-07-86 

15.000 

Western  Kentucky. 

Ctieney  Energy  Corp 

T-«30 

05-26-86 

4500 

Citizans  Resources/ 

T-557 

02-24-86 

80.000 

Various  LOCs. 

Crtnens  Res  /Niagara 

T-579 

03-21-86 

10.000 

Mohawf  Power               1 

Citizens  Resources/ 

T-593 

03-27-86 

9  01)0 

Easlex  Gas  Trans 

C;ttizens  Resources/ 

T-646 

04-25-86 

10.000 

Cincinnati  Gas. 

Citv  ol  Bav  MinoWB  

T-590 

03-04-«6 

335 

Oty  ol  Milton. 

T-600 

02-26-86 

12.000 

T-654 

03-04-86 

3500 

Claioo  Industnal  Gas 

T-571 

03-07-86 

7.000 

ClaKxi  Industnal  Cias 

T-617 

03-11-86 

20.000 

Ciaion  Industnal  Gas 

T-«S6 

04-30-86 

7.000 

Oajon  Trans - 

T-659 

02-28-86 

4.000 

Ciaion  Industnal  Gas 

T-660 

02-24-86 

75.000 

Delhi  Pipelma 

T-536 

02-20-86 

125  000 

Delhi  Pipeline _ 

T-537 

02-20-86 

14.000 

T-57e 

03-21-86 

100.000 

T-5eo 
T-sei 

03-20-86 
03-21-86 

30  000 

Delta  Gas,  Inc 

4.000 

OeAa  P/L/MempXis 

T-560 

03-07-86 

40.000 

Light  Gas  A  Water 

New  Orleans  Public 

T-562 

03-11-66 

60  000 

ServxM,  Inc 

Easlex  Gas 

T-5e5 

03-07-86 

25.000 

Transmission 

Eastex  Gas 

T-586 

04-0S-86 

20.000 

Transmission 

EnTrade/Southem 

T-522 

02-27-«6 

50.000 

Indiana  Gas  A  Elec 

EnTrade/Columbia  Gas 

T-552 

02-25-86 

50.000 

olOtno 

EnTrade/lnd«na  Gas 
Co     - 

EnTrade/UGI  Corp 

T-552 

02-25-86 

1) 

T-553 

02-27-86 

50.000 

EnTrade/Mounlamear 

T-553 

02-27-86 

<•) 

Gas  Co 

EnTrade/Baltimore  Gas 

T-553 

02-25-86 

'  1 

A  Elec. 

EnTrade /Western 

T-591 

03-12-86 

2300 

Kentuctiy  Gas 

EnTrade/ Indiana  Gu 

Co 
EnTrade/RoOiesler 

T-623 

04-15-86 

3.000 

T-«a8 

04-05-86 

2.000 

EnTrade/Roehaslar.- 

T-669 

04-06-86 

4.000 

End  Users  Suofltv     

T-SS4 

03-31-86 

3.000 

Endevco  mc 

T-575 

03-10-86 

4.000 

Endevco  

T-634 

05-26-86 

7  000 

Endevco 

T-«35 

05-26-86 

25.000 

Endevco .... — 

T-673 

05-29-86 

4.000 

Escambia  Co  iWMy 

T-566 

03-1046 

15000 

Exxon  Co  USA/Clartie- 

T-639 

04-24-86 

7.000 

Mobile. 

Exxon  Co  USA/Clartie- 

T-640 

04-24-86 

10.000 

Motxle 

Exxon  Co  USA/Clarke- 

T-641 

04-24-86 

10.000 

Mobite. 

GuM  Coast  Energy 

T-597 

04-15-86 

500 

T-678 

05-18-86 

HNGmiernonh/indwna 

T-604 

03-31-86 

50.odb 

Gas  Co 

HNG  Inlemonh/Peoptes 

T-604 

04-01-86 

15000 

Gas  Co.. 

HNG  Iniamonn/Vanaus 

T-610 

04-01-86 

SO.00O 

LDC's. 

Hadson  Gas/LLano 

T-543 

03-07-86 

20.000 

Hadson  Gas/LLano...~ 

T-563 

03-10-86 

20.000 

22118 


Faderal  Register  /  Vol.  51.  No.  117  /  Wednesday.  lune  la  1986  /  Notices 


Federal  Register  /  Vol.  51,  No.  117  /  Wednesday.  June  18.  1986  /  Notices 


22119 


UMTS)  Qm  P»6  Une  Ca  Proposed 
TiMNBACTiON»-Conlinued 


Hadson/UHio.  mc 
Hurabla  Gm  Syaiwn. 
mc 

IMCP«iekne    -. 

IMC  Pyine- 


K-M  Texas 

LGS  indAslsto,  hiC- 

LGS  KKMn.  Incl- 

Uam.  Inc/HadKn 

Lotasana  SIM*  Gas 

Corp 
Loueana  SlalB  Gat 

Corp 
Lounana  Slate  Qa* 

Corp 
Louaaria  Stale  Ga% 

Corp 
tadCon  Mkt/Bathlaham 

Slee* 
HMCon  Mkt/UGI  Corp 
MOCor  MkL/Colony 

Nalural  Gas. 
Massanx  G««  SouW 
Mssssppi  Valay  Gas 

Co 
Mrsss'aptx  VaCey  Gas 

Co 
Nah«alGas 

Cleannghouse/ 

Cmormali 
New  Oiesik  Pubic 

Servca.  Inc_ 

PhenTex 

PheoTex/WasI  ONo 

Gas  Co 
PhenTex 


No 


IM  I 


OuNva  Gas  Comparry  ^ 
QuMra  Gas  Company 
Qumra  Gas  Cornpany 

Balance  Pipe*ne 

Relance  P'L/Peoples 

Gas  LiglH. 
RekarKe  npeme  Co 
Resource  Group/ 

Peoples  fiat  Gas 
SNG  Alabama  Gas 

Corp 
SNG  Alabama  Gas 

Corp 
SNG  Chanancoga  Gas 

Co. 
SNG  Mississ4>pi  Valley 

Gas 
SNG  So  Caroina 

P^ekne 
SNG  Trading/ Atlanta 

Gas  Ugnt  Co. 

SNG  Souinaast 

AtabamaGas 

SNG  Soulheasi 

Alabama  Gas  Corp. 
SNG  Soulti  Carokna 

Pipeline 
SNG  Mesissippi  Valley 

Gas 
SNG  Chattanooga  Gas 

Co 
SNG  Alabama  Gas 

Corp 
SNG  Altama  Gas  bght 
Co 

SNG  Trading  „ 

SNG  AM>ama  Gas 

Corp 
SNG  Atlanta  Gas  Light 

Co 
SNG  Chattanooga  Gas 

Co 
SNG  Mississippi  VaWay 

Gas 
SNG  Soutx  Carokna 

Pipeline 
SNG  Southeast 
Aiac>ania  Gas 
SarVc  Gas  Company 

S«agul!  Marketing 

Seagull  Marketing/ 
Consumer  Power  Co 


T-esi 

T-«18 

T-5«? 

1-087 
T-«8B 
T-615 
T-5K 
1-583 
1-628 
T-548 

T-S48 

1-568 

T-570 

I  T-658 

!  T-658 
I  T-658 

i  T-608 
T-558 

T-602 

T-627 

T-676 

T-SB2 
T-801 

T-6B3 

T-620 
T-648 
T-652 
T-566 
T-605 
I 

I  T-611 
i  T-650 

j  T-538 

'  T-538 

I 
T-538 

i  T-538 

1 

I  T-538 
1  T-538 
T-538 
T-539 
i  T-539 
!  T-539 


Conftcl 


1  T-539 

I 
T-539 

T-539 

,T-5«) 
T-541 

T-541 

T-541 

T-54t 

T-541 

jT-54t 

.!  T-624 
.1  T-657 
I  T-663 


MOO 

(MCR 


04-30-86 
03-24-86 

j  02-24-86 
06-08-86 
I  02-24-86 
I  04-16-86 
I  04-14-86 
04-17-86 
:  04-10-86 
i  02-24-86 

I  02-25-86 

03-06-86 

j  03-07-86 

1 

I  04-3&-86 

'  04-30-86 
04-30-86 

05-23-86 
02-24-86 

\  04-11-86 

I  04-25-86 

I  04-00-86 

I  03-10-86  j 
I  03-05-86 

I  05-29-86  1 
0^07-86. 1 
04-30-86  i 
04-30-86  i 

:  03-07-86  ! 

:  03-31-86  ' 

i  04-01-86  I 
04-30-86  1 

.  02-27-86 

02-27-86 

j  02-27-86 

,  02-27-86 

j  02-27-86 

■  02-27-86 

:  02-27-86 

02-27-86 
i  02-27-86 

02-27-86 
i  02-27-86 

02-27-86 

02-27-86 

02-27-86 
,  02-27-86 

'  02-27-86 

:  02-27-86 

02-27-86 

32-27-86 

02-27-86 

03-11-86 
04-23-86 
04-23-86 


Umtted  Gas  Pipe  Ljhe  Co.  Proposed 
TRANSAcnoHS— Coninued 


40.000 
5.000 

10.000 
1.500 
5.500 

20.000 
16.500 
15.000 

5,000 

2.000 

9.000 
5.000 
5.000 

300.000 

(') 
('» 

4.000 

800 

15J00O 

eojxa 
t.ooo 

60.000 

80.000 

2.000 
6.000 
6.000 

saooo 

60.000 

60,000 
2.100 

65.000 

I') 

(") 

('» 

(M 

(') 

(') 

40.000 

n 

CI 

(•) 
ri 
(') 

1S.000 
25.000 


Shel/Vanou*  LDC» 
Snrxoport  Inlraalila 

Gas. 
Slwawapart  liMaslala 

Gw. 
Shrevepon  Irdrastate 

Gas 
TIECO 


Conftd 
No 


I') 

(') 

('» 

O 

(') 

5.000 
8.000 


Teiaa  Gas  Corp..- 

Teias  Gas  Corp 

Teias  Gas  Corpi 

Tain  Gas  Corp. 

Temco-.- - - — 

Teacan/Oayton  ftaar 
A  Light 

Trans  American 

UER/Cackto  Natural 

Gas. 
UER'City  o«  Bay 

Mmetle 
UER/Cny  ot  Pansacala  .. 
UER/Claion  mousttial 
Gas 

UER/Conoca  Inc 

UER'Ouponl _ 

UER/EnTrade/Olaens 

Gas  S  Coke  UtN 
UER  /  E  nTrade  /  Iretana 

Gas  Co 
UER/EnTrade/Louisvi8a 

Gas  a  Eiecinc 
UCR '  EnTrade/Orange 
8  Rockland  UW. 

UER'Entex 

UE  R  /  Kimball/ Conaumar 

Power  Co 
UER/Kimtia«/McSou)ti 

Steel 
UER/MidCon  Ven/ 
Bethlehem  Steel 
UER/UklCon  Ven/ 

Davlon  Power  &  Ug/nt 
UER/MKiCon  Ven/Easl 

Onn  GasCa 
UER'MidCon  Van/ 
Niagara  Mohawk 
Power 
UER/MMCon  Van/ 
Western  Kentucky 
Gas 
UER/MKsnsopi  Valley 

Gas. 
UER/Mobiie  Gas 

Service. 
UER'Norco  Fuel  &  Gas 
UER/Okaloosa  County 
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UER/Pubkc  Serve* 

Elec  a  Gas 
UER/Pubkc  Seivice 

Electnc  a  Gas. 
UER/Cknlon  Gas  Mkt  / 
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Southern  Utikties 
UER/Kimball 
UER/Shravepon 
Intrastate  Gas 
United  Texas 
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Vesta /Peoples  Gas 
Victona  Gas  Corp 
Victona  Gas  Corp 

Victona  Gas  Corp 

Victona  Gas  Corp. 
Victixia  Gas  Corp 
Victona  Gas  Corp 
Victona  Gas  Corp 
Victona  Gas  Corp 
iMeimead  Venturas 
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T-sn 
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T-661 
T-677 
T-8M 
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T-6« 
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T-586 
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T-544 

T-544 
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T-544 
T-544 
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T-544 
T-544 
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T-680 
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03-31-86 
03-12-86 

06-00-80 

05-09-86 

03^12-86 
04-17-86 
03-18-86  I 
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04-20-86  I 
03-19-86 
00-19-86  I 

04-23-86 
02-28-86  I 

02-28-86 

02-28-86 
03-11-86 

02-28-86 
02-28-86 
02-28-66 

02-28-86 

02-28-86 

02-28-86 

02-28-86 
02-28-86 

00-28-86 

02-26-86 

02-26-86 

02-28-86 


100.000 
62.000 

3.000 

15.000 

6.000 
15.000 

8.000 
25.000 
15.000 
10.000 
10.000 

50.000 
300.000 


02-28-86 
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02-28-86 

02-28-86 

02-26-86 
02-28-86 

02-28-86  I 

02-26-86 

02-28-86 

02-26-86 
02-28-86 

02-28-86 
02-28-86 

03-06-86 

04-30-86 
02-26-86 
02-26-86 
02-26-86 
03-21-86 
04-23-86 
04-29-86 
04-30-86 
05-00-88 
I  03-10-86 
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CI 

ct 

C) 

C) 

C) 

C) 

C) 
CI 

C) 

CI 

C) 

CI 

CI 

CI 
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C) 
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C) 
CI 
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C) 

c» 

C) 
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1.000 

18.000 
10.000 
32.000 
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10.000 
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[Oocfcat  No.  QF86-739-000] 

United  Refining  Co.;  Appiication  for 
Commission  Certification  of  Ouaiifying 
Status  of  a  Cogeneration  Faciiity 

|une  e,  1986. 

On  May  19, 1986.  United  Refining 
Company  (Applicant),  of  15  Bradley 
Street.  Warren  Pennsylvania  16365, 
submitted  for  filing  an  application  for 
certification  of  a  faciiity  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  iias  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  Applicants 
crude  oil  refinery  in  Warren, 
Pennsylvania.  The  12  MW  facility  will 
consist  of  a  combustion  turbine 
generating  unit  and  a  waste  heat 
recovery  steam  generator  (HRSG). 
Steam  from  the  HRSG  will  be  utilized  in 
Applicant's  oil  refining  process.  The 
primary  energy  source  will  be  waste  in 
the  form  of  refinery  gas.  Construction  of 
the  facility  is  expected  to  begin  in  May 
1986. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington,  D.C. 
20426.  in  accordance  with  rule  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary 
|FR  Doc.  86-13771  Filed  6-17-«6.  8:45  amj 
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'  Total  Contract  MDQ 
|FR  Doc  88-13767  Filed  6-17-a6;  8:45  amj 

BH-LING  CODE  6717-01-11 


(Docket  Mo.  TA86-5-^e-000,  001 1 

Kentuclcy  West  Virginia  Gas  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

June  12.  1986. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 


on  )une  9, 1986,  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  its  Twentieth 
Revised  Sheet  No.  27A  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to 
become  effective  June  7, 1986. 

The  proposed  tariff  sheet  amends  the 
PGA  filing  made  by  Kentucky  West 
herein  on  March  27, 1986,  so  as  to  reflect 
a  reduction  in  current  purchased  gas 
costs  due  to  Kentucky  West's  exercise 
of  market-out  provisions  in  its  various 
gas  purchase  contracts  with 
independent  producers  and  purchases  of 
natural  gas  from  affiliated  companies, 
effective  June  7, 1986. 

The  current  purchase  gas  adjustment 
is  a  reduction  of  20.47$  per  dekatherm 
(dth).  This  reduction  results  in  a  total 
net  jurisdictional  purchase  gas  charge  of 
194.53$  per  dth,  to  become  effective  June 
7,1986. 

Apart  from  refiecting  the  decrease  in 
purchase  gas  costs  resulting  from 
Kentucky  Wests  exercise  of  market-out 
provisions  effective  June  7, 1986,  no 
other  amendment  is  proposed  by 
Kentucky  West  to  its  PGA  filing  herein 
of  March  27, 1986.  Kentucky  West 
requests  waiver  of  the  Commission's 
Regulations  and  the  30-day  notice 
requirement  to  the  extent  necessary  to 
permit  its  amended  PGA  adjustment  to 
become  effective  June  7, 1986. 

Kentucky  West  further  states  that  by 
an  Order  of  June  3, 1986,  issued  in 
Docket  No.  TA82-2-46-008,  the 
Commission  required  Kentucky  West  to 
submit  on  or  before  its  next  regular  PGA 
a  proposal  to  implement  the  repricing  of 
Kentucky  West's  pipeline  production  for 
the  period  after  October  1, 1979,  as 
contemplated  by  the  United  States  Court 
of  Appeals  for  the  Fifth  Circuit  in  its 
opinion  issued  in  Kentucky  West 
Virginia  Gas  Co.  v.  FERC,  No.  82-4504. 
Since  this  filing  is  an  out-of-cycle  PGA 
filing  and  not  the  regular  PGA  filing,  this 
filing  does  not  address  and  is  not 
intended  to  address  this  repricing.  Such 
repricing  instead  will  be  addressed  in  a 
separate  filing. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions  and  upon  each  party  to 
these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 


protests  should  be  filed  on  or  before 
June  19, 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli, 
Acting  Secretary. 

[FR  Doc.  86-13770  Filed  6-17-86;  8:45  am] 
BILLING  CODE  6717-01-M 

Municipal  Electric  Utilities  Association 
of  New  Yorlc  State  et  al.,  Order 
Establishing  a  Hearing,  Granting 
Interventions,  Extending  the  Time  for 
the  Filing  of  Motions  to  Intervene, 
Consolidating  Proceeding,  and 
Denying  Motion  to  Initiate 
Enforcement  Action 

Before  Commissioners:  Anthony  G.  Sousa, 
Acting  Ciiairman;  Charles  G.  Stalon.  Charles 
A.  Trabandt  and  CM.  Naeve. 

In  tiie  matter  of  Municipal  Electric  Utilities 
Association  of  New  York  State,  Docket  No. 
EL86-24-000  v.  Power  Authority  of  liie  State 
of  New  York,  Connecticut  Municipal  Electric 
Energy  Cooperative  and  Massachusetts 
Municipal  Wholesale  Electric  Company, 
Docket  No.  EL86-29-000  v.  Power  Autiiority 
of  the  State  of  New  York,  Municipal  Electric 
Utilities  Association  of  New  York  State, 
Docket  No.  EL78-24-044  v.  Power  Authority 
of  the  State  of  New  York,  Village  of  Ilion, 
New  York,  Docket  No.  EL78-37-000  v.  Power 
Authority  of  the  State  of  New  York. 

Issued:  June  13, 1986. 

On  February  14, 1986,  in  Docket  No. 
EL86-24-O00,  the  Municipal  Electric 
Utilities  Association  of  New  York  State 
(MEUA)  filed  a  complaint  and  motion 
for  summary  disposition  against  the 
Power  Authority  of  the  State  of  New 
York  (PASNY),  and  sought  expeditious 
treatment,  stating  that  PASNY  has 
violated  the  Niagara  Redevelopment  Act 
(NRA),  16  U.S.C.  836  et  seq..  and  it 
license  for  the  Niagara  Project  No.  2216, 
by  selling  some  of  the  power  and  energy 
the  NRA  and  the  license  set  aside  for 
the  needs  of  "public  bodies  and 
nonprofit  cooperatives"  to  entities  that 
are  not  entitled  to  receive  this 
preference  power.  As  amended,' 
MEUA's  complaint  requests  the 
Commission  to  determine  that  since  July 
1, 1985,  PASNY  has  violated  the  Federal 


■  On  March  18. 1986.  MEUA  amended  its 
complain!  pursuant  to  Rule  206  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR  385.206.  to 
eliminate  its  request  for  punitive  damages. 


Power  Act  (FPA),  the  NRA,  and  its 
license  by  selling  to  municipal 
distributioii  agencies  (MDAs)  in  New 
York  some  of  the  preference  power  the 
United  States  Court  of  Appeals  for  the 
Second  Circuit  directed  PASNY  to  sell 
to  New  York  preference  customers 
between  1985  and  1989.  See  PASNY  v. 
FERC.  743  F.2d  93, 113  (2d  Cir.  1984).  * 
MEUA  requests  the  Commission  to 
order  PASNY  to  sell  its  members  all  of 
this  preference  power  immediately,  and 
to  compensate  its  members  for  the 
additional  costs  of  power  they  have 
incurred  since  July  1, 1985. 

Notice  of  MEUA's  complaint  was 
published  in  the  Federal  Register, ^^  and 
comments,  protests,  and  motions  to     , 
intervene  were  due  on  or  before  April 
28, 1986.  Timely  motions  to  intervene 
were  filed  by  New  York  State  Electric  & 
Gas  Corporation,  the  Village  of  Ilion. 
New  York,  Orange  and  Rockland 
Utilities,  Inc..  Connecticut  Municipal 
Electric  Energy  Cooperative  and 
Massachusetts  Municipal  Wholesale 
Electric  Company,  Niagara  Mohawk 
Power  Corporation,  Consolidated 
Edison  Company  of  New  York,  Inc.,  the 
County  of  Westchester  Public  Utility 
Service  Agency,  Allegheny  Electric 
Cooperative,  Inc.,  the  Port  Authority  of 
New  York  and  New  Jersey,  New  York 
City  Public  Utility  Service,  and  the  City 
of  Cleveland,  Ohio. 

PASNY  filed  a  timely  answer  in 
opposition  to  the  Village  of  Ilion,  New 
York's  (Ilion)  motion  to  intervene.  In 
support  of  its  opposition,  PASNY  asserts 
that  Ilion's  participation  in  this 
proceeding  is  unnecessary  because  Ilion 
is  a  member  of  MEUA  and  has  adopted 
MEUA's  complaint  as  its  position  on  the 
allegations  raised  therein.  PASNY  also 
states  that  Ilion  seeks  intervention  to 
raise  certain  antitrust  claims  which  are 
unrelated  to  the  issues  raised  in  MEUA's 
complaint  and  that  these  claims  should 
therefore  be  brought  in  a  different 
forum. 

On  March  18, 1986,  PASNY  filed  an 
answer  to  MEUA's  original  complaint,  ih 
which  it  denied  all  allegations  of 
unlawful  behavior,  asserted  affirmative 
defenses,  and  requested  the  Commission 
to  dismiss  the  complaint.  While  PASNY 
admitted  that  it  is  currently  selling  39 
megawatts  (MW)  of  Niagara  preference 
power  to  MDA's,  it  defended  this  action 


'  These  allegations  were  also  contained  in  MEUA 
and  the  Village  of  Ilion.  New  York's  motion  to 
initiate  enforcement  action,  filed  |uly  5, 1965.  in 
Docket  Nos.  EL78-24-044  and  EL78-37-008. 

>  51  FR  lieoe  (1986). 
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on  the  grounds  that  these  MDA's  are 
"pvblic  bodies"  under  the  NRA,  and  are 
therefore  entitled  to  purchase  some  of 
the  preference  power  the  Second  Circuit 
directed  PASNY  to  sell  to  preference 
customers. 

On  March  13. 1986.  a  similar 
complaint  against  PASNY  was  filed  in 
Docket  No.  EL86-29-000  by  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC)  and  Massachusetts  Municipal 
Wholesale  Electric  Company 
(MMWEC).  CMEEC  and  MMWEC  allege 
that  PASNY  is  violating  the  NRA  and  its 
license  by  selling  preference  power  to 
the  Vermont  Department  of  Public 
Service  (VDPS)  for  resale  to  the 
customers  of  investor-owned  utilities. 
After  the  Commission  issued  Opinion 
No.  229.  30  FERC  1161.323  (March  27. 
1985).  holding  that  VDPS  was  not  a 
"public  body'*  under  the  NRA,  Vermont 
amended  its  state  law  to  authorize 
VDPS 

to  distribute  and  sell  at  retail  electric 
energj'  purchased  from  the  Niagara  and  St. 
Lawrence  power  projects  to  all  rural  and 
domestic  customers  of  electricity  in  Vermont 
by  entering  into  agreements  with  Vermont 
electric  utilities  that  include,  without 
limitation,  the  leasing  of  facilities  and  the 
providing  of  services  to  the  department  to 
distribute  such  electrical  energy.  . 

30  VSA  Ann.  section  212a. 

Although  the  Commission  was  aware 
of  this  statutory  amendment  when  it 
denied  rehearing  in  Opinion  No.  229-A. 
32  FERC  161.194  (July  30. 1985).  the 
Commission  could  not  determine  on  that 
record  whether  the  new  authority  would 
enable  VDPS  to  qualify  as  a  "public 
body"  under  the  NRA.  Id.  at  p.  61.451 
n.12.  Moreover,  the  Commission  stated 
that  it  wished  to  accord  PASNY  the  first 
opportunity  to  determine  the  legality  of 
the  new  arrangement.  The  CMEEC  and 
MMWEC  complaint  alleges  that  PASNY 
has  now  found  Vermont's  new 
arrangement  valid  under  the  NRA.  Since 
these  complainants  contend  that  VDPS 
has  not  altered  the  substance  of  its 
activities,  and  that  the  legislative  action 
was  designed  to  circumvent  the 
Commission's  ruling  interpreting  the 
NRA  and  PASNY's  license.  CMEEC  and 
MMWEC  request  the  Commission  to 
order  PASNY  to  cease  sales  of 
preference  power  to  VDPS  for  resale  to 
investor-owned  utilities  or  their 
customers,  and  to  award  restitution  to 
PASNY's  out-of-state  preference 
customers.  Finally,  although  CMEEC 
and  MMWEC  stated  that  they  did  not 
believe  a  hearing  would  be  necessary  to 
resolve  this  dispute,  they  requested  that 
the  Commission  act  expeditiously  if  it 
decides  that  a  hearing  would  be  useful. 

On  April  25. 1986.  PASNY  filed  an 
answer  to  CMEEC  and  MMWEC's 


complaint  in  which  it  denied  all 
allegations  of  unlawful  behavior, 
asserted  affirmative  defenses,  and 
requested  the  Commission  to  dismiss 
the  complaint  In  particular.  PASNY 
alleged  as  an  affirmative  defense  that 
VDPS  is  a  "public  body"  ehgible  to 
purchase  Niagara  preference  power. 

Although  notk:e  of  this  complaint  was 
issued  on  March  28. 1986.  by  accident 
this  notice  was  not  published  in  the 
Federal  Register.  Timely  motions  to 
intervene  have  already  been  filed  by 
Consolidated  Edison  Company  of  New 
York.  Inc..  Westchester  Public  Utility 
Service  Agency,  the  Vermont 
Department  of  Public  Service.  Allegheny 
Electric  Cooperative,  Inc..  New  York 
City  Public  Utility  Service,  the  City  of 
Cleveland.  Ohio,  the  Public  Power 
Association  of  New  Jersey,  and  the 
Municipal  Utilities  Association  of  New 
York  State.  To  assure  that  all  interested 
persons  have  an  opportunity  to 
comment  and  to  file  motions  to 
intervene,  we  will  publish  this  order  in 
the  Faderal  Register  and  extend  the  time 
for  the  filing  of  motions  to  intervene 
until  July  10. 1986. 

Discussion 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  (1985)).  the  timely  motions  to 
intervene  serve  to  make  New  York  State 
Electric  »  Gas  Corporation.  Orange  and 
Rockland  Utilities.  Inc.  Connecticut 
Municipal  Electric  Cooperative  and 
Massachusetts  Municipal  Wholesale 
Electric  Company.  Niagara  Mohawk 
Power  Corporation.  Consolidated 
Edison  Company  of  New  York.  Inc.. 
County  of  Westchester  Public  Utility 
Service  Agency.  Allegheny  Electric 
Cooperative.  Inc..  the  Port  Authority  of 
New  York  and  New  Jersey,  the  New 
York  City  Public  Utility  Service,  the  City 
of  Cleveland.  Ohio,  the  Public  Power 
Association  of  New  Jersey,  the 
Municipal  Utilities  Association  of  New 
York  State,  and  the  Vermont 
Department  of  Public  Service  parties  to 
these  proceedings.  Notwithstanding  the 
opposition  to  the  intervention  of  Ilion. 
we  find  that  good  cause  exists  to  grant 
its  motion  to  intervene.  We  are  satisfied 
that  it  has  expressed  interests  in  the 
outcome  of  these  proceedings  that  are 
not  adequately  represented  by  other 
parties  and  that  its  participation  may  be 
in  the  public  interest.  However,  we 
direct  the  administrative  law  judge  to 
ensure  that  Ilion's  participation  in  this 
proceeding  is  focused  upon  the  issues 
set  forth  in  this  order,  so  that  we  may 
obtain  a  prompt  resolution  of  the 
questions  presented  here  in  order  to 
minimize  the  need  for  retroactive  relief. 


These  complaints  and  the  motion  to 
initiate  enforcement  action  are 
predicated  upon  the  claim  that  PASNY 
is  violating  the  NRA  and  its  license  by 
allocating  preference  power  to  entities 
created  by  state  or  local  governments 
which  do  not  perform  enough  of  the 
functions  of  a  municipal  utility  to 
constitute  "public  bodies"  under  the 
NRA.  These  filings  mark  th^  latest  round 
in  a  decade-long  struggle  by  these 
complainants  to  obtain  additional  low- 
cost  hydropower  from  the  Niagara 
Project.  In  PASNY  \.  FERC.  743  F.2d  93 
(2d  Cir.  1984).*  the  United  States  Court 
of  Appeals  for  the  Second  Circuit 
affirmed  the  Commission's  finding  that 
PASNY  had  not  set  aside  sufficient 
preference  power  to  meet  the  needs  of 
its  New  York  preference  customers. 

In  Opinion  Nos.  229.  30  FERC  \  61.323 
(1985).  and  229-A  32  FERC  \  61.194 
(1985).  we  applied  the  Second  Circuit's 
construction  of  the  NRA  in  PASNY  to     - 
define  "public  bodies"  under  the  NRA 
as  "publicly-owned  sellers  and 
distributors  of  electricity  at  retail."  * 
Although  Opinion  Nos.  229  and  229-A 
set  out  a  legal  definition  of  "public 
bodies"  and  applied  that  definition  in 
two  factual  situations,  it  did  not  resolve 
the  legality  of  PASNY's  sale  of 
preference  power  to  the  MDA's  or  to 
VDPS  as  presently  constituted. 
Consequently,  a  decision  on  the  appeals 
of  Opinion  Nos.  229  and  229-A  will  not 
resolve  the  issues  presented  in  these 
complaints. 

The  MDAs  consist  of  municipal 
corporations  within  the  State  of  New 
York  which  lease  distribution  facilities 


•  The  court  ordered  PASNY  to  provide  ils  New 
York  preference  customers  with  an  additional  150.33 
MW  of  Niagara  Project  power  t)etween  1985  and 
1990.  In  a  subsequent  order,  the  court  explained  that 
PASNY  should  furnish  the  additional  150.33  NW  in 
incremental  amounts,  beginning  wnth  38  MW  on  |ul\ 
1. 1985,  and  increasing  to  an  additional  150.33  MW 
in  1989.  In  re:  Municipal  Electric  Utilities 
Association  of  New  York  State.  2d  Cir  No.  85-3027. 

The  court  there  rejected  PASNYs  arj|uo»enls  that 
the  NRA  preference  runs  to  end  users.  Rather,  the 
court  found  that  Congress  had  rejected  an  end-use 
preference  and  adopted  instead  a  federal-type 
preference  premised  upon  the  principle  of  yardstick 
competition,  "•which  assumes  thai  if  the  municipal 
utilities  |ss  distinguished  from  the  end-users)  are 
supplied  with  cheap  hydropower  (heir  lower 
competitive  rales  will  force  the  private  utilities  in 
turn  to  reduce  their  rates,  with  resulting  l>enefits  to 
all.  including  rural  and  domestic  customers."  743 
F  2d  at  105. 

*  We  found  that  the  Metropolitan  Transportalioi. 
Authority  (MTA).  a  consumer,  was  not  a    public 
body"  under  the  NRA  because  it  did  not  resell  and 
distribute  electricity,  and  that  VDPS.  as  then 
constituted,  was  not  itself  an  NRA  "public  body." 
Rather,  it  could  only  purchase  preference  power  as 
the  designated  state  bargaining  agency  for  "publk 
bodies"  in  Vermont.  Appeals  are  pending  in  the 
United  Slates  Court  of  Appeals  for  the  Second 
Circuit.  Metropolitan  Transportation  Authority,  el 
al.  V.  FERC.  2d  Cir.  Nos.  85-4115.  et  al. 
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from  existing  investor-owned  utilities 
and  resell  power  at  retail. °  Although  the 
MDAs  are  not  all  the  same,  it  appears 
that,  under  a  typical  private  utility-MDA 
agreement,  an  MDA  agrees  to  service 
consumers  in  the  private  utility's  service 
territory  and  is  prohibited  from 
establishing  competitive  facilities  in  the 
utility's  service  territory  or  exercising 
any  power  of  condemnation  of  the 
utility's  facilities:  the  private  utihty 
agrees  to  retain  billing  and  collecting 
responsibilities  and  to  indemnity  the 
MDA  from  potential  tort  liability. 
MEUA's  complaint  is  founded  upon  the 
contention  that  a  "publicly-owned  seller 
and  distributer  of  electricity"  must  be 
directly  responsible  for  the  needs  of  its 
retail  consumers  in  order  to  qualify  as  a 
"public  body"  under  the  NRA. 

Vermont's  recently  enacted  legislation 
is  similar.  VDPS  distributes  and  sells 
NRA  preference  power  directly  to 
consumers  at  retail  by  entering  into 
agreements  with  private  utilities  for  the 
leasing  of  facilities  and  provision  of 
services.  Under  the  agreement  between 
the  VDPS  and  Citi7ens  Utilities 
Company,  for  example,  the  utility  agrees 
to  retain  "exclusive  control  of  its  entire 
utility  system  and  its  utility  operation" 
and  to  "indemnify  and  hold  (the  VDPSJ 
harmless  from  and  against  any  and  all 
liability. . . ."  CMEEC  and  MMWEC 
claim  that  the  new  statutory  powers  of 
VDPS  do  not  transform  VDPS  into  a 
legitimate  "public  body"  under  the  NRA, 
because  the  present  Vermont 
distribution  scheme  is  in  no  way 
different  from  the  arra-'-gment  in  place 
prior  to  the  issuance  of  Opinion  No.  229, 
which  we  determined  did  not  render 
VDPS  an  NRA  "public  body." 

In  its  answers.  PASNY  asserts  that 
the  NRA  '  does  not  require  "public 
bodies'*  to  own  or  control  distribution 
facilities  in  order  to  be  eligible  for  an 
allocation  of  preference  power  and,  in 
any  event,  that  under  each  of  the  private 
utility-public  utility  agreements  it  has 
approved,  the  legal  responsibility  for 
delivering  NRA  preference  power  to  the 
ultimate  consumers  rests  with  the  public 
utility. 

In  response  to  the  contentions  of 
MEUA.  CMEEQ  and  MMWEC  that 


"  The  Commission  hds  accepted  for  filing  and 
suspended  seven  private  ulilily-MDA  agreements. 
These  proceedings  have  been  consolidated  for  our 
consideration  of  the  underlying  question  of  the 
legality  of  the  .MDAs.  See  32  TERC  \  61.316  (1985); 
32  KERC 1  61.4J9  ( I  ■Mi]:  33  FERC  1 61.194  (1985);  34 
FERC  161.38211986). 

'  Allltough  PASNY  also  argues  that  Ike  question 
of  wbell>er  a  pi;'  lie  utility  is  a  legitimate  NRA 
"public  tx>dy"  capable  of  selling  and  distributing 
power  al  retail  is  controlled  by  stale  law,  the 
Second  Circuit  in  PASNY  made  dear  that  the 
Commission  bus!  interpret  tlie  NRA  under  federml. 
not  state,  law.  742  f2d  at  lOS. 


PASNY's  allocation  of  NRA  preference 
power  to  these  entities  will  frustrate 
yardstick  competition,  PASNY  asserts 
that  there  is  nothing  in  either  the  NRA 
or  its  legislative  history  which  indicates 
that  the  marketing  of  NRA  preference 
power  must  actually  achieve  a 
competitive  economic  effect  or  that  the 
concept  of  yardstick  competition  was 
anything  more  than  a  policy  basis  for 
the  Congressional  enactment  of  the  fifty 
percent  preference  to  public  bodies.  In 
light  of  the  Second  Circuit's  ruling  in 
PASNY  and  our  decision  in  Opinion 
Nos.  229  and  229-A,  we  reject  this 
contention.  However,  we  note  that 
PASNY  has  raised  as  an  alternative  a 
defense  that  yardstick  competition  is 
being  advanced  by  the  wide  distribution 
of  preference  power  to  the  MDAs  and 
VDPS  as  currently  constituted.  This  is 
one  of  the  factual  disputes  that  we 
believe  requires  an  evidentiary  hearing. 

Although  these  issues  were  not 
addressed  by  Opinion  Nos.  229  and  229- 
A.  the  legality  of  the  MDAs  was 
presented  to  a  district  court  in  PASNY  v. 
MEUA.  83  Civil  6584.  et  al  At  an  oral 
argument  on  December  13, 1965,  the 
district  court  Judge  stated  that  W  would 
decline  the  parties'  cross  motions  for 
summary  judgment  and  grant  the 
Commission's  motion  to  dismiss,  in 
order  to  permit  this  Commission  to 
determine  in  the  first  instance  whether 
the  MDAs  constitute  NRA  "public 
bodies." 

It  is  not  disputed  that  conventional 
municipal  electric  utilities,  such  as  the 
members  of  MEUA.  CMEEC,  and 
MMWEC,  are  "public  bodies"  entitled  to 
receive  preference  power  under  the 
NRA.  In  Opinion  Nos.  229  and  229-A, 
we  determined  that  governmental 
agencies  without  retail  sale  and 
distribution  responsibility  do  not  qualify 
as  NRA  "public  bodies."  In  Opinion  No. 
229-A.  we  also  clarified  the^act  that  "an 
ownership  requirement  has  not  been 
Commission  policy  in  the  past"  32  FERC 
1  61.194  at  n.  12.  We  have  not  however, 
determined  what  utility  functions 
^publicly-owned  distributors  and  sellers 
of  electricity  at  retail"  must  maintain  to 
-  qualify  as  "public  bodies"  under  the 
NRA. 

The  time  has  come  to  resolve  in  one 
proceeding  how  much  utility 
responsibility  a  municipally-owned 
utility  must  demonstrate  to  qualify  to 
purchase  preference  power  from  the 
NRA.  We  know  that  municipal  utilities 
do  not  have  to  own  transmission  lines. 
For  years,  we  have  permitted  municipal 
utilities  to  purchase  power  from 
investor-owned  utilities  and  to  have  the 
power  wheeled  to  their  customers.  See, 
e.g..  Town  ofMassena  v.  Niagara 


Mohawk  Power  Corp..  13  FERC  1 63.036 
(1980).  complaint  withdrawn  and 
decision  vacated  as  moot.  20  FERC 
I  61,406  (1982).  At  the  same  time,  we 
need  to  ensure  that  PASNY  is  complying 
with  conditions  in  its  license  that 
Congress  required  us  to  include.  16 
U.S.C.  S  836  e<  seq.  By  setting  these 
complaints  for  one  consolidated  hearing, 
we  can  perform  our  statutory  duties  in 
the  most  expeditious  manner,  and 
ensure  that  the  low-cost  hydropower 
will  continue  to  reach  the  entities 
Congress  intended  to  benefit 

The  complainants  have  presented 
sufficient  evidence  that  the  MDAs  and 
the  VDPS  are  not  NRA  "public  bodies" 
to  warrant  an  evidentiary  hearing  on  the 
legality  of  PASNY's  allocation  of 
preference  power  to  the  MDAs  and 
VDPS.  The  administrative  law  judge 
assigned  to  this  proceeding  should 
assure  that  the  parties  address  the 
following  legal  issues: 

(1)  How  many  governmental  entities 
which  lease  distribution  facilities  from 
investor-owned  utilities  qualify  as  NRA 
"public  bodies?" 

(2)  Does  an  NRA  "public  body"  need 
to  compete  with  investor-owned  utilities 
for  customers  in  order  to  perform  a 
yardstick  competition  function? 

(3)  What  other  responsibilities,  if  any, 
must  •  governmental  entity  assume  to 
qualify  as  a  "public  body"  under  the 
NRA? 

In  addition,  the  judge  should  evaluate 
each  of  the  individual  agreements 
between  the  public  and  private  utilities 
to  determine  whetbo-  the  particular 
arrangement  is  lawful  and  whether  there 
has  been  any  attempt  to  circumvent  the 
law  or  the  Niagara  license. 

In  light  of  our  decisions  to  set  these 
complaint  proceedings  for  one 
consolidated  hearing,  we  see  no  need  to 
initiate  the  enforcement  action  MEUA 
and  Ilion  have  requested.  Accordingly, 
we  shall  deny  their  mobon  at  this  time.  * 
We  further  direct  the  judge  to  conduct 
this  hearing  on  an  expedited  schedule  in 
order  to  minimize  the  need  for 
retroactive  relief. 

The  Commission  Orders 

(A)  MEUA's  motion  for  summary 
disposition  is  denied. 


•  On  May  16.  1986,  MEUA  filed  a  motion  for  leave 
to  reply  to  PASNYS  answer  to  MEUA  s  complaint. 
PASNY  filed  an  answer  in  opposition  to  this  motioa 
on  May  Z7. 1986.  Rule  213  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  385  213  (1985)) 
protiikHls  an  answer  to  an  answer,  unless  otiierwise 
ordered.  We  see  no  raasoo  for  nakiog  an  exception 
to  this  rule,  since  all  parties  will  be  given  a  further 
opportunity  to  address  the  merits  of  the  complaints 
in  the  beering  provided  for  by  this  order. 
Accordii^ly.  we  wiH  deny  MEUA's  aolion  for  leave 
10  reply  to  PASNY's  answer. 
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(B)  MEUA'8  request  for  an  evidentiary 
hearing  is  granted. 

(C)  New  York  City  Public  Utility 
Service  and  Consolidated  Edison 
Company's  motions  to  dismiss  MEUA's 
complaint  are  denied. 

(D)  VDPS"  motion  to  reject  CMEEC 
and  MMWEC's  complaint  is  denied. 

(E)  VDPS'  motion  for  an  evidentiary 
hearing  is  granted. 

(F)  Allegheny's  motion  for  an  order 
directing  PAS^4Y  to  allocate  out-of-state 
preference  power  only  to  Pennsylvania 
and  Ohio  is  denied. 

(G)  The  motions  to  intervene  of  New 
York  State  Electric  &  Gas  Corporation. 
Orange  and  Rockland  Utilities.  Inc.. 
Connecticut  Municipal  Electric  Energy 
Cooperative  and  Massachusetts 
Municipal  Wholesale  Electric  Company. 
Niagara  Mohawk  Power  Corporation. 
Consolidated  Edison  Company  of  New 
York.  Inc.,  County  of  Westchester  Public 
Utility  Service  Agency,  Allegheny 
Electric  Cooperative.  Inc.,  the  Port 
Authority  of  New  Yoric  and  New  Jersey, 
New  York  City  Public  Utility  Service, 
the  City  of  Cleveland,  Ohio,  the  Public 
Power  Association  of  New  Jersey,  the 
Municipal  Utilities  Association  of  New 
York  State,  the  Vermont  Department  of 
Public  Service,  and  the  Village  of  Ilion. 
New  York  are  granted.  Relevant  motions 
to  intervene  will  be  deemed  timely  if 
filed  on  or  before  July  10. 1986. 

(H)  Pursuant  to  sections  306  and  308 
of  the  FPA.  16  U.S.C.  825e,  825g.  section 
1(b)(2)  of  the  NRA.  16  U.S.C.  836(b)(2). 
and  the  license  for  Project  No.  2216.  this 
matter  shall  be  set  for  hearing  to 
consider  all  matters  of  fact  and  law 
consistent  with  the  provisions  of  this 
order. 

(I)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference,  to  be 
held  within  fifteen  (15)  days  after  July 
10. 1986,  in  a  hearing  room  of  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20428.  The  presiding 
judge  is  directed  to  set  this  proceeding 
on  an  expedited  schedule,  and  is 
authorized  to  establish  procedural  dates 
and  to  rule  upon  all  motions  (except 
motions  to  dismiss)  as  provided  for  in 
the  Commission's  Rules  of  Practice  and 
Procedure. 

(I)  Docket  Nos.  EL86-24^-000  and 
EL86-29-000  are  hereby  consolidated. 

(K)  MEUA  and  Ilion's  Motion  to 
Initiate  Enforcement  Action  in  Docket 
Nos.  EL78-24-044  and  EL78-37-006  is 
denied. 

(L)  MEUA's  Motion  for  Leave  to  File 
Reply  in  Docket  No.  EL86-24-000  is 
denied. 


By  the  Commission. 
Lois  D.  Cashell. 

Acting  Secretary. 

|FR  Doc.  88-13768  Filed  6-17-88:  9:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-240069;  FRL-3032-71 

State  Registrations  of  Pesticides 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Notice^ 

summary:  EPA  has  received  notices  of 
registration  of  pesticides  to  meet  special 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended, 
from  16  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  days  if  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  published  in  the 
Federal  Register. 

DATE:  The  last  entry  for  each  item  is  the 
date  the  State  registration  of  that 
product  became  effective. 
FOR  FURTHER  INFORMATION  CONTACT. 
Owen  F.  Beeder.  Registration  Division 
(TS-767C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC.  Office 
location  and  telephone  number:  Rm. 
716A.  CM  #2. 1921  Jeffq,rson  Davis 
Highway,  Ariington.  VA.  (703-557-7893). 
SUPPLEMENTARY  INFORMATION:  This 
notice  only  Usts  the  section  24(c) 
applications  submitted  to  the  Agency. 
The  Agencf  has  90  days  to  approve  or 
disapprove  each  application  listed  in 
this  notice.  Applications  that  are  not 
approved  are  returned  to  the 
appropriate  State  for  action.  Most  of  the 
registrations  listed  below  were  received 
by  the  EPA  in  March  and  April  of  1986. 
Receipts  of  State  registrations  will  be 
published  periodically.  Of  the  following 
registrations,  none  involve  a  changed- 
use  pattern  (CUP).  The  term  "changed- 
use  pattern"  is  defined  in  40  CFR 
162.3(k)  as  a  significant  change  from  a 
use  pattern  approved  in  connection  with 
the  registration  of  a  pesticide  product. 
Examples  of  significant  changes  include, 
but  are  not  limited  to.  changes  from  a- 
nonfood  to  food  use.  outdoor  to  indoor 
use.  ground  to  aerial  application, 
terrestrial  to  aquatic  use.  and 
nondomestic  to  domestic  use. 


Arkansas 

EPA  SLNNo.  AR  86  0003.  Chevron 
Chemical  Co.  Registration  is  for  Orthene 
75-S  Soluble  Powder  to  be  used  for 
treatment  of  cotton  seed  hopper  box  to 
control  thrips,  cotton  aphids.  and  black 
(greasy)  cutworms.  February  21. 1986. 

California 

EPA  SLNNo.  CA  86 0010.  Yolo  County 
Dept.  of  Agriculture.  Registration  is  for 
Commensal  Rodent  Bait  Bromadiolone 
Treated  Grain  ,005%  for  use  against 
Norway  rats,  roof  rats,  and  house  mice 
in  and  around  the  periphery  of  homes; 
industrial,  commercial,  and  public 
buildings  located  in  urban  areas;  and 
alleys  located  in  urban  areas.  February 
11. 1986, 

EPA  SLNNo.  CA  86  0011.  Riverside 
County  Agriculture  Dept.  Registration  is 
for  Commensal  Rodent  Bait 
Bromadiolone  Treated  Grain  .005%  for 
use  against  Norway  rats,  roof  rats,  and 
house  mice  in  and  around  the  periphery 
of  homes;  industrial,  commercial,  and 
public  buildings  located  in  urban  areas: 
and  alleys  located  in  urban  areas. 
February  11. 1986. 

EPA  SLNNo.  CA  86  0013.  Stanislaus 
County  Dept.  of  Agriculture. 
Registration  is  for  Horned  Lark  Bait  to 
be  used  on  croplands  to  control  horned 
larks.  February  11, 1986. 

EPA  SLN  No.  CA  86  0014.  Forest  Pest 
Management.  Registration  is  for  Captan 
50-W  to  be  used  on  conifer  seed  to 
control  fungi  of  various  types.  February 
14. 1986. 

EPA  SLNNo.  CA  86 0015.  San  Diego 
County  Dept.  of  Agriculture. 
Registration  is  for  Pyrenone  Crop  Spray 
to  be  used  on  persimmons  to  control 
greenhouse  thrips.  February  14, 1986. 

EPA  SLNNo.  CA  86  0016.  De  Martini 
&  Gerlomes.  Registration  is  for  Kocide 
101  to  be  used  on  chestnuts  to  control 
shot  hole  and  scab.  February  28. 1986. 
EPA  SLNNo.  CA  86  0017.  University 
of  California.  Davis,  CA.  Registration  is 
for  Temik  lOG  to  be  used  on  ornamental 
research  plants  to  control  whitefiies  and 
leafminers.  March  3, 1986. 

EPA  SLNNo.  CA  86 0018.  University 
of  California,  Davis,  CA.  Registration  is 
for  Ridomil  2E  to  be  used  on  head 
lettuce  to  control  downy  mildew.  March 
14, 1986. 

EPA  SLNNo.  CA  86  0019.  Pfizer.  Inc., 
Chem.  Division.  Registration  is  for 
Mycoshield  Brand  of  Agricultural 
Terramycin  to  be  used  on  pears  to 
enable  aerial  application  to  control  fire 
blight.  March  20. 1986. 

EPA  SLNNo.  CA  86  0022.  Sutter 
County.  Registration  is  for  Cythion 
Insecticide.  The  Premium  Grade 


Malathion  57%  E.G.,  to  be  used  on  wild 
rice  to  control  rice  leafminers, 
grasshoppers,  and  lepidopterious  larvae. 
April  8, 1986. 

EPA  SLNNo.  CA  86 0023.  John  P. 
Baranek.  Registration  is  for  Pro-Gib  4% 
to  be  used  on  grapes  to  control  bunch 
rot.  April  15. 1986. 

Florida    , 

EPA  SLNNo.  FL  86  0002.  Ciba-Geigy 
Corp.  Registration  is  for  Ridomil  2E  to 
be  used  on  head  lettuce  to  control 
downy  mildew.  March  7, 1986. 

EPA  SLNNo.  FL  86 0003.  Motomco. 
Ltd.  Registration  is  for  Contrax-D  to  be 
used  on  fields  adjacent  to  sugar  cane 
and  sweet  com  to  control  Norway  and 
roof  rats.  March  7. 1986. 

EPA  SLN  No.  FL  86  0004.  Shell  Oil  Co. 
Registration  is  for  Pydrin  2.4  E.C.  to  be 
used  on  coUards  to  control  various 
insects.  March  21, 1986. 

EPA  SLNNo.  FL  86 0005.  Shell 
Chemical  Co.  Registration  is  for  Vendex 
4L  Miticide  to  be  used  on  citrus  to 
control  mites.  March  21, 1986. 

EPA  SLNNo.  FL  86 0006.  ICI 
Americas.  Inc.  Registration  is  for 
Ambush  to  be  used  on  watercress  to 
control  diamondback  moths.  March  21, 
1986. 

EPA  SLNNo.  FL  860007.  Chevron 
Chemical  Co.  Registration  is  for  Orthene 
75S  Soluble  Powder  to  be  used  on  splash 
pine  seed  orchards  to  control  slash  pine 
flower  thrips.  March  26, 1986. 

EPA  SLNNo.  FL  86  0008.  Decco 
Tiltbelt  Div.  of  Pennwalt  Corp. 
Registration  is  for  Deccosalt  No.  19  to  be 
used  on  citrus,  apples,  pears,  and 
bananas. to  control  penicillin  molds. 
April  16, 1986. 

Idaho 

EPA  SLNNo.  ID 86 0001.  FMC  Corp. 
Registration  is  for  Aqua  8  Parathion  to 
be  used  on  lentils  to  control 
army  worms,  loppers,  lygus,  and  aphids. 
March  13, 1986. 

EPA  SLN  No.  ID  86  0002  U.S.  Fish  and 
Wildlife  Service.  Registration  is  for 
Compound  DRC  1339  98%  Concentrate 
to  be  used  on  waterfowl  to  protect 
against  ravens  and  magpies.  March  13, 
1966. 

EPA  SLN  No.  ID  86  0003.  Lipha 
Chemicals.  Inc.  Registration  is  for  Rozol 
Tracking  Powder  for  use  against 
nuisance  bats.  March  28. 1986. 

EPA  SLN  No.  ID  86  0004.  Gowan  Co. 
Registration  is  for  Prokil  Dimethoate  E- 
267  to  be  used  on  lentils  to  control 
aphids  and  lygus  bugs.  April  1, 1986. 

EPA  SLN  No.  ID  86  0005.  Merck  &  Co. 
Registration  is  for  Mertect  LSP 
Fungicide  to  be  used  on  chickpeas  to 
control  seedbome  ascochyta  bli^t 
April  1. 1986. 


EPA  SLNNo.  10860007.  Hoechst- 
Roussel  Agri-Vet  Co.  Registrabon  is  for 
Hoelon  3  E.C  Herbicide  to  be  used  on 
winter  wheat  to  control  downy  brome 
and  ripgut  brome  as  germination  occurs. 
April  10, 1986. 

EPA  SLNNo.  ID  86 0008.  Wilbur-Ellis 
Co.  Registration  is  for  Dimethoate  267  to 
be  used  on  ornamental,  shade,  and 
nursery  trees  to  control  aphids  and  elm 
leaf  beetles.  April  10, 1986. 

EPA  SLNNo.  ID 86 0009.  Gustafson. 
Inc.  Registration  is  for  Gustafscn  Apron 
FL  to  be  used  on  garbanzo  beans 
(chickpeas)  as  seed  treatment  for 
control  of  pythium  and  phytophthora. 
April  15, 1986. 

EPA  SLNNo.  ID 86 0010  Wilbur-Ellis 
Co.  Registration  is  for  Parathion  8 
Flowable  to  be  used  on  lentils  to  control 
armyworms.  April  16, 1986. 

EPA  SLN  No.  ID  86  0012.  Wilbur-Ellis 
Co.  Registration  is  for  Dimethoate  267  to 
be  used  on  lentils  to  control  aphids  and 
lygus.  April  23. 1986. 

Mississippi 

EPA  SLN  No.  MS  86  0002.  Union 
Carbide  Agricultural  Products  Co. 
Registration  is  for  Larvin  3.2  Thiodicarb 
insecticide  to  be  used  on  sweet  com  to 
control  com  earworms.  European  com 
borers,  and  armyworms.  March  10, 1986. 

Montana 

EPA  SLNNo.  MT86  0001.  Degesch 
America.  Inc.  Registration  is  for  Degesch 
Magtoxin  Pellets  Prepac  to  be  used  on 
food  and  feed  processing  equipment  to 
control  flour  beetles  and  other  stored- 
products  insects  listed  on  the  Federal 
label.  April  2, 1986. 

Nebraska 

EPA  SLNNo.  NE 86 0003.  Shell 
Chemical  Co.  Registration  is  for 
Atrazlne  4L  Herbicide  to  be  used  on 
fallow  grounds  to  control  annual 
broadleaf  and  grass  weeds  following 
harvest  of  corn,  sorghum,  and  wheat. 
March  20, 1986. 

EPA  SLNNo.  NE 86 0004.  Shell 
Chemical  Co.  Registration  is  for 
Atrazine  80W  Herbicide  to  be  used  on 
fallow  grounds  to  control  annual 
broadleaf  and  grass  weeds  following 
harvest  of  corn,  sorghum,  and  wheat. 
March  20, 1986. 

EPA  SLNNo.  NE 86 0005.  Shell 
Chemical  Co.  Registration  is  for 
Atrazine  4L  Herbicide  to  be  used  on 
grain  sorghum  to  control  weeds.  March 
20, 1986. 

Nevada 

EPA  SLNNo.  NV 86 0003.  U.S.  Fish 
and  Wildlife  Service.  Registration  is  for 
1339  Treated  EGG  Baits  98% 
Concentrate  to  protect  shorebirds. 


waterfowl,  and  newborn  lambs  from 
raven  predation.  January  22. 1966. 

EPA  SLNNo.  NV 86 0004.  Nevada 
Dept.  of  Agriculture.  Registration  is  for 
Gramoxone  Paraquat  Plus  to  be  used  on 
onions  to  control  broadleaf  weeds  and 
grasses.  April  14, 1986. 

EPA  SLN  No.  NV  86  0005.  FMC  Corp.- 
ACG.  Registration  is  for  Thiodan  3EC  to 
be  used  on  seed  alfalfa  to  control 
spotted  alfalfa  aphids.  April  22. 1986. 

New  Jersey 

EPA  SLNNo.  NJ 86  0004.  Union 
Carbide  Agricultural  Products  Co. 
Registration  is  for  Temik  15G  to  be  used 
on  potatoes  to  control  aphids,  Colorado 
potato  beetles,  and  leafhoppers.  March 
3,1986. 

New  Mexico 

EPA  SLNNo.  NM 86  0001.  An»erican 
Cyanamid  Co.  Registration  is  for 
Counter  to  be  used  (Hi  field  com  to 
control  Banks  grass  mites.  July  17, 1985. 

North  Carolina 

EPA  SLNNo.  NC 86  0001.  Y-Tex  Corp. 
Registration  is  for  Max-Con  Insecticide 
Ear  Tags  to  be  used  on  cattle  to  control 
hom  flies  and  Gulf  Coast  ticks.  March  5, 
1986. 

Oregon 

EPA  SLNNo.  OR  86  0003.  American 
Cyanamid  Co.  Registration  is  for 
Counter  to  be  used  on  sugar  beets  to 
suppress  sugar  beets  cyst  nematodes. 
March  5, 1986. 

Utah 

EPA  SLNNo.  UT 86  0002.  U.S.  Fish 
and  Wildlife  Service.  Registration  is  for 
Pigeon  Bait  Poisoned  Grain  to  be  used 
for  control  of  feral  or  domestic  pigeons 
in  municipalities  and  around  farm 
buildings  during  winter  months. 
February  28. 1986. 

Viiginia 

EPA  SLNNo.  VA  860001.  Y-Tex  Corp. 
Registration  is  for  Max-Con  Insecticide 
Ear  Tag  to  be  used  on  cattle  to  control 
hom  flies  and  ticks.  March  20, 1986. 

Washington 

EPA  SLNNo.  WA  86 0005.  Merck  ft 
Co.  Registration  is  for  Agri-Strep  Type  D 
to  be  used  on  pears  and  apples  to 
control  blossom  blight.  February  5. 1986. 

EPA  SLNNo.  WA  86 0006.  Chacon 
Chemical  Co.  Registration  is  for 
Diazinon  5%  Granular  Insecticide  to  be 
used  on  turf  to  control  European  crane 
fly  larvae.  Febmary  7. 1986. 

EPA  SLNNo.  WA  860007  FMC  Corp. 
Registration  is  for  Elgetol  to  be  used  on 


22124 


Federal  Reyster  /  Vol.  51.  No.  117  /  Wednesday.  June  18.  1986  /  Notices 


apples  to  control  blossom  thinning  on 
various  varieties.  March  4, 1986. 

EPA  SLNNo.  WA  86  0008.  Aceto 
Agricultural  Chemicals.  Registration  is 
for  Dimethoate/Dimethogon  267 
Systemic  Insecticide  to  be  used  on 
cherries  to  control  cherry  fruit  flies. 
March  4. 1986. 

EPA  SLNNo.  WA  86 0009.  Wilbur- 
Eillis  Co.  Registration  is  for  Dimethoate 
267  to  be  used  on  cherries  to  control 
cherry  fruit  flies.  March  4. 1986. 

EPA  SLNNo.  WA  86  0010  UAP 
Special  Products.  Registration  is  for 
Diazinon  5%  Granules  to  be  used  on 
home  lawns,  turf,  and  ornamental  turf 
areas  to  control  European  crane  fly 
larvae.  March  18, 1986. 

Wisconsin 

EPA  SLNNo.  Wl 86 0001.  Chevron 
Chemical  Co.  Registration  is  for  Ortho 
Diquat  Herbicide  H/A  to  be  used  on 
ponds,  lakes,  reservoirs,  etc.  to  control 
duckweeds,  watermilfoil,  and  elodea. 
March  21. 1986. 

(Sec.  24  as  amended.  92  Stal.  835  (7  U.S.C 
136)) 

Dated:  lune  5, 1986. 
lames  W.  Akennan, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 
[FR  Doc.  86-13615  Filed  6-17-86;  8:45  am) 
\  codttsmso-M 
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lPF-457:  FRC-3033-21 

Pesticide  Tolerance  Petitions;  Motiay 
Chemical  Corp. 

agency:  Environmental  Protection 

Agency. 

ACTKM:  Notice. 

summary:  EPA  has  received  pesticide, 
feed  and  food  additive  petitions  from 
the  Mobay  Chemical  Corp.  relating  to 
the  amendment  of  tolerances  for  the 
combined  residues  of  the  fungicide  beta- 
(4-chlorophenoxy}-alpha-(l,l- 
dimethylethyl)-l//-l,2,4-triazole-l- 
ethanol  and  its  metabolites  containing 
chlorophenoxy  and  triazole  moieties 
(expressed  as  the  fungicide)  in  or  on 
certain  agricultural  commodities. 
ADDRESS:  By  mail,  submit  comments 
identified  by  the  document  control 
number  lPF-457]  and  the  petition 
number,  attention  Product  Manager 
(PM-21).  at  the  following  address: 
Information  Services  Section  (TS-757C). 
Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
In  person,  bring  comments  to: 


Information  Services  Section  (TS-757C), 
Environmental  Protection  Agency, 
Rm.  238,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA 
Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  reponse  to  this  notice 
will  be  available  for  public  inspection  in 
the  Information  Services  Section  office 
at  the  address  given  above,  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Henry  M.  Jacoby.  (PM-21), 
Registration  Division  {TS-767C), 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Room 
229,  CM#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703-557-1900). 

SUPPt^MENTARY  INFORMATION:  EPA  has 

received  pesticide  (PP).  feed  and  food 
additive  petitions  (FAP),  from  Mobay 
Chemical  Corp.,  P.O.  Box  4913, 
Hawthorn  Road.  Kansas  City,  MO  64120, 
relating  to  the  amendment  of  tolerances 
for  the  combined  residues  of  the 
fungicide,  beta-(4-chlorophenoxy)-alpha- 
(lJ-dimethyllethyl)-l//-l,2,4-triazole-l- 
ethanol  and  its  metabolites  containing 
chlorophennoxy  and  triazole  moieties 
(expressed  as  the  fungicide)  in  or  on 
certain  agriculhiral  commodities. 

Amended  Petitions 

1.  PP5F3224.  EPA  issued  a  notice 
published  in  the  Federal  Register  of 
April  10. 1985.  (50  FR  14156),  which 
announced  that  Mobay  Chemical  Corp.. 
had  submitted  PP  5F3224  to  the  Agency 
proposing  to  amend  40  CFR  Part  180  by 
establishing  tolerances  for  the  combined 
residues  of  the  fungicide  in  or  on  certain 
raw  agricultural  commodities. 

Mobay  has  amended  the  petition  by 
increasing  the  tolerance  levels  as 
follows: 
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and  by  increasing  the  tolerance  level  in 
or  meat,  fat  and  meal  byproducts  of 
poultry  frojn  0.01  to  0.02  ppm. 

The  proposed  analytical  metfiod  for 
determining  residues  is  gas 
chromatography. 

2.  FAP5H5458.  EPA  issued  a  notice, 
published  in  the  Federal  Register  of 
April  10, 1985  (50  FR  14156),  which 
announced  that  Mobay  Chemical  Corp. 
proposed  amending  21  CFR  Parts  193 
(food)  and  561  (feed)  by  establishing  a 
regulation  permitting  the  combined 
residues  of  the  fungicide  in  or  on  certain 
processed  commodities. 

Mobay  has  amended  the  petition  by 
increasing  the  tolerance  levels  as 
follows: 
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Authority:  21  U.S.C.  348a  and  348. 
Dated:  June  9, 1986. 
lames  W.  Akennan, 

Director,  Registration  Division.  Office  of 

Pesticide  Programs. 

(FR  Doc.  8ft-13747  Filed  6-17-86;  8:45  am| 

BtLLINO  COOC  6S60-SO-M 


(OPTS-51622A;  FRL-3033-11 

Certain  Chemicals  Premanufacture 
Notices;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice^ 

SUMMARY:  This  notice  corrects  the  PMN 
chemical  names  on  four  premanufacture 
notices  (PMNs)  published  in  the  Federal 
Register  on  May  9. 1986  (51  FR  17232). 
FOR  FURTHER  INFORMATION  CONTACr 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611.  401  M  Street,  SW.  Washington. 
DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  9, 1986  (51  FR 
17232).  EPA  issued  a  notice  of  receipt  of 
four  PMNs. 


In  FR  Doc.  86-10441  appearing  at  page 
17234,  column  three  under  "PMN  No.  86- 
973,"  the  chemical  "(G)  Allyl  ether  of  an 
unsaturated  fatty  acid"  is  corrected  to 
read  "(G)  Isophorone  diisocyanate 
urethane  formed  from  a  beta  hydroxy 
ester  of  an  unsaturated  fatty  acid", 
"PMN  No.  86-974,"  the  chemical  "(GJ 
Isophorone  diisocyanate  urethane 
formed  from  a  beta  hydroxy  ester  of  an 
unsaturated  fatty  acid"  is  corrected  to 
read  "(G)  Allyl  ether  ester  of  an 
unsaturated  fatty  acid",  and  "PMN  No. 
86-976."  the  chemical  "(G) 
Diisocyanate"  is  corrected  to  read  "(G) 
Diisocyanate  polymers  with  polyether 
polyols."  On  page  17235.  column  one 
under  "PMN  86-977."  the  chemical  "(G) 
Polymer  with  polyether  polyols"  is 
corrected  to  read  "(G)  Diisocyanate 
polymers  with  polyether  polyols." 

Dated:  June  9. 1986. 
Denise  Devoe, 

.Acting  Director.  Information  Management 
Division. 
|FR  Doc.  86-13748  Filed  6-17-86;  8:45  amj 

BILUNO  CODE  6S6O-S0-M 


(SAB-FRL-3033-41 

Science  Advisory  Board 
Environmental  Health  Committee 
Metals  Sulxsommittee;  Open  Meeting 

Under  Pub.  L.  92-463.  notice  is  hereby 
given  that  a  two-day  meeting  of  the 
Metals  Subcommittee  of  the 
Environmental  Health  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
|uly  15-16, 1986,  in  the  Anderson  Room 
(Room  G-8534)  of  the  Medical  Education 
Wing  in  the  School  of  Medicine. 
University  of  Rochester,  601  Elmwood 
Avenue,  Rochester,  New  York  14642. 
The  meeting  will  start  at  1.00  p.m.  on 
July  15  and  adjum  no  later  than  4:00  p.m. 
on  the  following  day. 

The  principal  purposes  of  the  meeting 
will  be  (1)  to  review  the  scientific 
adequacy  of  a  revised  draft  Health 
Assessment  Document  for  Beryllium 
prepared  by  the  Office  of  Research  and 
DevKlopment  (ORD)  and  dated  April. 
1986  (FPA-600/8-84-026B)  and  (2)  to 
discuss  other  issues  of  interest  to  the 
Subcommittee.  To  obtain  copies  of  the 
draft  Health  Assessment  Document  for 
Beryllium,  please  write  the  ORD 
Publications  Office,  Center  for 
Environmental  Research  Information. 
U.S.  EPA,  Cincinnati,  Ohio  45268  or  call 
(513)  684-7562. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  to  attend  or  present 
information,  or  desiring  further 
information,  should  contact  either  Dr. 
Daniel  Byrd,  Executive  Secretary  to  the 


Committee,  or  Mrs.  Brenda  Johnson,  by 
telephone  at  (202)  382-2552  or  by  mail 
to:  Science  Advisory  Board  (A-lOlF), 
401  M  Street  SW.,  Washington,  DC 
20460,  no  later  than  cob.  July  11. 1986. 

Dated:  June  9, 1986. 
Terry  F.  Yosie, 

Staff  Director.  Science  Advisory  Board. 
[FR  Doc.  86-13745  Filed  6-17-86;  8:45  am) 

BILUNO  CODE  65«0-«Hi 


(SAB-FRL-3033-5) 

Science  Advisory  Board  Executive 
Committee;  Open  Meeting— July  10- 
11,1986 

Under  Pub.  L.  92-463,  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  of  the  Science  Advisory 
Board  (SAB)  on  July  10-11, 1986.  The 
meeting  will  be  held  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 
North  EPA  Conference  Center,  Room  *3. 
The  meeting  will  begin  at  9:00  a.m.  July 
10  and  will  adjourn  at  approximately 
3:30  p.m.  on  July  11.  • 

The  purpose  of  the  meeting  is  to  brief 
and  discuss  with  the  Committee  a 
number  of  issues  including:  reports  of 
Science  Advisory  Board  committees  and 
subcommittees;  relationships  with  the 
Health  Effects  Institute;  SAB  initiatives 
for  fiscal  years  1987  and  1988;  EPA's 
Risk  Assessment  Forum  and  Risk 
Assessment  Council;  and  other  issues  of 
member  interest. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend 
or  obtain  information  should  contact  Dr. 
Terry  F.  Yosie,  Director,  Science 
Advisory  Board  or  Mrs.  |oanna  Foellmer 
located  at  401  M  Street,  SW. 
Washington,  DC.  20460  or  call  (202)  382- 
4126  by  close  of  business  July  3. 1986. 

Dated:  June  11. 1986. 
Terry  F.  Yosie. 

Director.  Science  Advisory  Board. 
[FR  Doc.  86-13744  Filed  8-17-88;  8:45  am) 

BILUNG  CODE  •560-50-M 


(SAB-FRL-3033-3) 

Science  Advisory  Board  Water  Quality 
Standards  Research  Review 
Subcommittee;  Open  Meeting— July  8, 
1986 

Under  Pub.  L  92-463,  notice  is  hereby 
given  of  a  meeting  of  the  Water  Quality 
Standards  Research  Review 
Subcommittee  of  the  Science  Advisory 
Board  on  July  8, 1986.  The  meeting  will 
be  held  at  the  U.S.  Environmental 
Protection  Agency's  Environmental 
Research  Laboratory,  6201  Congdon 


Boulevard,  Duluth,  Minnesota,  in  the 
main  conference  room.  The  meeting  will 
begin  at  8:30  a.m.  and  will  adjourn  at 
approximately  5:30  ptm. 

The  purpose  of  the  meeting  will  be  to 
discuss  the  current  and  proposed 
research  needs  in  support  of  the 
Agency's  water  quality  standards 
program.  The  major  issues  under 
discussion  will  be:  Exposure 
Parameters;  Validation;  Monitoring 
Strategy;  Criteria  Methodology;  Toxicity 
Identification  and  Modeling;  Methods 
Standardization  and  Accuracy;  Use 
Attainability:  Waste  Load  Allocation; 
Multiple  Sources;  Focusing:  and 
Technology  Transfer. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend 
or  obtain  information  should  contact  Dr. 
Terry  F.  Yosie,  Director,  Science 
Advisory  Board  or  Mrs.  Joanna  Foellmer 
located  at  401  M  Street,  SW, 
Washington,  DC  20460  or  call  (202)  382- 
4126  by  close  of  business  July  1, 1986. 

Dated:  June  10. 1986. 
Terry  F.  Yosie, 

Director,  Science  Advisory  Board. 

[FR  Doc.  86-13746  Filed  6-17-88;  8:45  am] 

BILUNG  COOE  tS«0-SO-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

(NO.S6-5851 

Mutual  to  Stock  Conversion 
Application  Forms 

(une  11. 1988. 

AGENCY:  Federal  Home  Loan  Bank 
Board: 

ACTION:  Notice. 


summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  for  extension, 
without  revision,  an  information 
collection  request,  "Mutual  to  Stock 
Conversion  Application  Form"  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35.) 

Comments:  Comments  on  the 
information  collection  request  are 
welcome  and  should  be  submitted 
within  15  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Comments  regarding  the  paperwork- 
burden  aspects  of  the  request  should  be 
directed  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503,  Attention:  Desk  Officer  for  the 
Federal  Home  Loan  Bank  Board. 
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The  Board  would  appreciate 
commenten  sending  copies  of  their 
comments  to  the  Board. 

Request  for  copies  of  the  proposed 
infonnatioo  collection  request  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director.  Information  Services 
Section,  Office  of  the  Secretariat, 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW.,  Washington.  DC  20552, 
Phone:  202-377-6833. 
FON  FUNTMER  WTOWMATIOW  COHTACT 
I.  Larry  Fleck.  Office  of  the  General 
Counsel.  (202)  377-6413.  Federal  Home 
Loan  Bank  Board.  1700  G  Street  NW., 
Washington,  DC  20552. 

By  the  Federal  Home  Loan  Bank  Board 
Jeff  Scooyan, 
Secretary. 
[FR  Doc.  86-13761  Filed  6-17-86;  8:45  am} 

■■XING  COOE  CTSS-dl-M 


JM  I 


FEDERAL  MARITIME  COMMISSION 
Agreen>ents  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreements  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  D.C 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-008054-023. 
Title:  South  and  East  Africa/U.SJV. 
Agreement. 
Parties; 

The  Bank  Line.  Limited 
Lykes  Bros.  Steamship  Co..  Inc. 
South  African  Marine  Corp..  Ltd. 
United  States  Lines,  Inc. 
Synopsis:  The  proposed  modification 
would  amend  the  voting  provisions  of 
the  agreement  from  requiring  the  parties 
unanimous  consent  on  all  actions  to 
requiring  a  vote  of  two-thirds  on 
shipper-initialed  polls  and  unanimous 
consent  on  carrier-initiated  polls.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  202-009502-017. 


Title:  United  States/South  and  East 
Africa  Conference  Agreement 
Parties: 

The  Bank  Line.  Limited 
Lykes  Bros.  Steamship  Co^  Inc. 
South  African  Marine  Corp.  Ltd. 
United  States  Lines,  Inc. 
Synopsis:  The  proposed  modification 
would  amend  the  voting  provisions  of 
the  agreement  from  requiring  the  parties' 
unanimous  consent  on  all  actions  to 
requiring  a  vote  of  two-thirds  on 
shipper-initiated  polls  and  unanimous 
consent  on  carrier-initiated  polls.  The 
parties  have  requested  a  shortened 
review  period. 
Agreement  No.:  224-010960. 
Title:  Los  Angeles  Terminal 
Agreement  No.  224-010960. 

Title:  Los  Angeles  Terminal 
Agreement. 
Parties: 

City  of  Los  Angeles  (City) 
D'Amico  Societa  de  Navigazionw 

SJ».A.  (D'Amico) 
Synopsis:  The  proposed  agreement 
woiJd  permit  the  City  to  pay  D'Amico 
the  sum  of  $22,300  in  return  for  which 
D'Amico  agrees  to  move  all  cargo 
shipped  on  vessels  owned  or  operated 
by  it  into  or  out  of  the  Southern 
Cahfomia  area  through  the  Port  of  Los 
Angeles.  The  agreement  shall  remain  in 
effect  for  one  year. 
Agreement  No.:  224-010961. 
Title:  Galveston  Terminal  Agreement. 
Parties:  Board  of  Trustees  of  the 

Galveston  Wharves  (Board) 
Southern  Compress  and  Warehouse 

Co.  (SC&W) 
Synopsis:  The  proposed  agreement 
would  permit  the  Board  to  rent 
warehouse  space  knowm  as  Pier  9  of  the 
Galveston  Wharves  to  SC&W  for  the 
storage  of  cotton.  The  initial  term  of  the 
agreement  shall  be  for  a  period  of  one 
year  with  options  for  three  one-year 
extensions.  The  parties  have  requested 
a  shortened  view  period. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  June  13. 1986. 
|ohn  Robert  Ewere, 
Secretary. 
(FR  Doc.  86-13728  Filed  6-17-86;  8:45  am) 

BIUJNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Johnston  County  Bancshares,  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanklng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  22523(aM2)  or  |f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23ta){2)  or  (f)  for  the  Boards 


approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.a 
1843(c)(8)  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanklng 
activity  that. is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
*oted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  d 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appiicaiton 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  9. 1986. 
A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoening.  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

\.  Johnston  County  Bancshares.  Inc.. 
Tishomingo,  Oklahoma;  to  acquire 
lohnston  County  Insurance  Agency,  Inc.. 
Tishomingo.  Oklahoma,  and  thereby 
engage  in  the  sale  of  life,  accident  and 
health  insurance  directly  related  to 
extensions  of  credit  made  by  Applicant 
•     or  its  subsidiaries  pursuant  to  section 
4(c)(8)(A)  of  the  Bank  Holding  Company 
Act  and  i  225.25(b)(8Ml)(A)  of  the 
Board's  Regulation  Y. 

Board  ot  Governors  of  the  Federal  Reserve 
System.  )unel2. 1986. 
fames  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doa  86-13694  Filed  6-17-86;  8:45  am) 
BU.MG  cofx  mo-oi-a 


Peoples  Financial  Corp.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
ol  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
Include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  July  10, 
1986. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Peoples  Financial  Corporation, 
Linton,  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
Trust  Company,  Linton.  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  12. 1986. 
lames  McAfee. 

Associalf  Secretary  of  the  Board. 
|KR  Doc.  86-13695  Filed  6-17-86:  8:45  am) 

aiLUNa  COOE  UtO-OI-M 


Consumer  Advisory  Council; 
Solicitation  of  Nominations  for 
Membership 

AQENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACHON:  Solicitation  of  nominations  for 
membership  on  the  Board's  Consumer 
Advisory  Council. 

summary:  The  Board  is  asking  the 
public  to  nominate  qualified  individuals 
for  appointment  to  its  Consumer 
Advisory  Council.  Seven  new  members 
will  be  selected  for  three-year  terms  that 
will  begin  in  January  1987.  Nominations 
should  include  the  name,  address,  and 


telephone  number  of  the  nominee, 
together  with  information  about  past 
and  present  positions  held,  and  special 
knowledge,  interests  or  experience 
related  to  consumer  credit  or  other 
consumer  financial  services.  The  Board 
is  particularly  interested  in  receiving 
nominations  of  persons  from  consumer 
advocacy  groups,  community 
organizations,  state  and  local 
government  offices,  and  the  academic 
community  who  have  taken  special 
interest  in  consumer  or  mortgage  credit 
or  other  consumer  financial  services.  It 
is  contemplated  that  the  Board  will 
announce  its  selection  of  new  members 
by  year-end. 

DATE:  Nominations  should  be  received 
by  August  22, 1986. 

ADDRESS:  Nominations  should  be 
submitted  in  writing  to  Dolores  S.  Smith, 
Assistant  Director,  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551. 
This  information  about  nominees  is 
available  for  inspection  upon  request, 
except  as  provided  in  §  261.6(a)  of  the 
Board's  Rules  Regarding  Availability  of 
Information.  (12  CFR  261.6(a)). 
FOR  FURTHER  INFORMATION  CONTACT: 

Bedelia  Calhoun.  Staff  Specialist. 
Division  of  Consumer  and  Community 
Affairs.  (202)  452-3305;  or  for 
Telecommunications  Device  for  the  Deaf 
(TD)  users,  Eamestine  Hi)l  or  Dorothea 
Thompson,  (202)  452-3544;  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  The 
Consumer  Advisory  Council  was 
established  by  the  Congress  in  1976  to 
advise  the  Federal  Reserve  Board  on  the 
exercise  of  its  duties  under  the 
Consumer  Credit  Protection  Act  and  on 
other  consumer-related  matters.  The 
Council  by  law  represents  the  interests 
both  of  consumers  and  of  the  financial 
community.  Members  serve  three-year 
terms  that  are  staggered  to  provide  the 
Council  with  continuity. 

Seven  new  members  will  be  selected 
this  year  to  replace  members  whose 
terms  expire  on  December  31. 1966.  In 
making  the  appointments,  the  Board  will 
seek  to  complement  the  qualifications  of 
continuing  Council  members  in  terms  of 
affiliation  and  geographic 
representation,  and  to  ensure  the 
representation  of  women  and  minority 
groups.  The  Board  expects  to  announce 
its  selection  of  new  members  by  year- 
end. 

The  Board  is  interested  in  candidates 
who  have  some  familiarity  with  current 
issues  in  the  area  of  consumer  credit 
and  other  consumer  financial  services. 
The  Board  is  particularly  interested  in 


receiving  nominations  of  persons 
associated  with  consumer  and 
community  organizations,  state  and 
local  government  offices,  and  the 
academic  community  who  have  taken 
special  interest  in  consumer  or  mortgage 
credit  or  other  consumer  financial 
services. 

The  Council  meets  in  Washington,  DC 
three  times  a  year.  Council  members  are 
paid  $100  per  day  for  participating  in  the 
one  and  a  half  day  meetings  and  for 
travel  time.  The  Board  also  pays  travel 
expenses. 

"The  names  and  affiliations  of  current 
Council  members  (and  the  expiration 
date  of  each  term  of  office)  are  listed 
below: 

Chairman 

Margaret  M.  Murphy,  Associate 
Professor  and  Director,  Columbia 
Center,  Johns  Hopkins  University, 
Columbia,  Maryland,  December  31, 
1986 

Vice  Chairman 

Lawrence  S.  Oikinaga.  Partner, 
Carlsmith.  Carlsmith,  Wichman  and 
Case,  Honolulu.  Hawaii.  December  31, 
1986 

Members 

Rachel  G.  Bratt.  Assistant  Professor. 

Department  of  Urban  and 

Environmental  Policy.  Tufts 

University.  Medford.  Massacusetts. 

December  31. 1936 
Edwin  B.  Brooks.  President,  Security 

Federal  Savings  &  Loan  Association, 

Richmond.  Virginia,  December  31, 

1988 
Jonathan  A.  Brown.  Director, 

BankWatch.  Washington.  DC 

December  31, 1987 
Michael  S.  Cassidy,  Senior  Vice 

President.  Chase  Manhattan  Bank. 

N.A.,  New  York,  New  Yorit,  December 

31.1988 
Theresa  Faith  Cummings.  Social 

Services.  Consultant,  Springfield, 

Illinois.  December  31. 1987 
Neil  J.  Fogarty,  Senior  Attorney,  Hudson 

County  Legal  Services,  Jersey  City, 

New  Jersey,  December  31. 1988 
Steven  M.  Geary.  Associate  General 

Counsel.  Consumer  Credit.  Missouri 

Division  of  Finance,  Jefferson  City. 

Missouri.  December  31. 1986 
Kenneth  A.  Hall,  President,  Great 

Southern  National  Bank  of  Jackson. 

Jackson.  Mississippi.  December  31. 

1988 
Steven  W.  Hamm.  Administrator.  South 

Carolina  Department  of  Consumer 

Affairs,  Columbia,  South  Carolina, 

December  31, 1988 
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Robert  J.  Hobbs.  Senior  Attorney. 
National  Consumer  Law  Center, 
Boston.  Massachusetts.  December  31. 
1988 
Robert  W.  Johnsoo,  Professor  of 
Managemeot  and  Director.  Credit 
Research  Center.  Purdue  University. 
West  Lafayette.  Indiana,  December 
31.1968 
John  M.  Kolesar,  President.  Amerilrust 
Development  Bank.  Cleveland  Ohio, 
December  31. 1988 
Edward  N.  Lange.  Partner.  Davis, 
Wright,  Todd.  Riese  &  Jones.  Seattle, 
Washington,  December  31. 1987 
Alan  B.  Lemer,  Senior  Executive  Vice 
President.  Associates  Corporation  of 
North  America.  Dallas.  Texas, 
December  31, 1988 
Fred  S.  McChesney,  Assistant  Professor 
of  Law,  Emory  University  Atlanta. 
Georgia.  December  31. 1987 
Fred  H.  Miller.  Professor  of  Law. 
University  of  Oklahoma  College  of 
Law,  Norman,  Oklahoma,  December 
31, 1986 
Robert  F.  Murphy,  Chairman.  General 
Motors  Acceptance  Corporation. 
Detroit,  Michigan.  December  31. 1986 
Helen  E.  Nelson,  President.  Consumer 
Research  Foundation,  Mill  Valley, 
California,  December  31, 1987 
Sandra  R.  Parker,  Chairman.  Banking 
Committee,  Richmond  United 
Neighboriioods,  Richmond,  Virginia. 
December  31. 1988 
Joseph  L.  Perkowski.  Chief  Executive 
Officer,  Minneapolis  Federal 
Employees  Credit  Union.  CenterviUe. 
Minnesota.  December  31. 1987 
Brenda  L  Schneider,  Director  of 
Community  Relations,  Manufacturers 
National  Bank,  Detroit,  Michigan. 
December  31, 1987 
Jane  Shull.  Director.  Institute  for  the 
Study  of  Civic  Values.  Philadelphia. 
Pennsylvania.  December  31. 1988 
Ted  L.  Spurlock.  Vice  President  and 
Director  of  Credit  and  Consumer 
Banking  Services,  J.C.  Penney 
Company.  Inc..  New  York.  New  York. 
December  31. 1987 
Mel  R.  StiHer.  Executive  Director, 
Consimier  Credit  Counseling  Service 
of  Eastern  Massachusetts,  Boston, 
Massachusetts.  December  31, 1987 
Christopher  J.  Sumner,  President  and 
Chief  Executive  Officer,  Western 
Savings  ft  Loan  Company,  Salt  Lake 
City,  Utah,  December  31, 1987 
Edward  J.  Williams,  Senior  Vice 
President.  Consumer  Banking  Group. 
Harris  Trust  and  Savings  Bank. 
Chicago.  Illinois.  December  31. 1968 
Mervin  Winston.  Vice  President,  First 
Bank  System.  Inc..  Minneapolis, 
Minnesota.  December  31, 1986 
Michael  Zoroya.  Retail  Services 
Consultant.  The  May  Department 


Stores.  St.  Louis,  Missouri.  December 
31. 1967 

Board  of  Cmtrmon  of  the  Federal  Reserve 
System,  fane  12. 19ea. 
James  McAfse, 

Associate  Secretary-  of  the  Board. 

|FR  Doc.  88-13693  Filed  6-17-86;  8:45  am) 
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Application  to  Engage  de  Novo  in 
Penni88tt>fe  Nonbanking  Activities; 
Banli  of  Virginia  Company 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(&))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a])  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competiton.  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposcd. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
'  not  later  than  July  9. 1968. 

A.  Federal  Reserve  Bank  of  Richmond 
(Uoyd  W.  Bostian.  Jr..  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
2361: 

1.  Bank  of  Virginia  Company. 
Richmond.  Virginia:  to  engage  de  novo 


through  its  subsidiary  UTB  Agency.  Inc.. 
Baltimore.  Maryland,  in  general 
insurance  activities  pursuant  to  section 
4(c)(8)(G)  of  the  Bank  Holding  Company 
Act. 

Board  of  Governors  of  the  Federal  Reserve 
System.  ]wne  13. 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-13802  Fikd  B-17-86:  8:45  am| 
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Formations  of;  Acquisitions  by;  and 
Mergers  of  Banic  Holding  Companies; 
Citizen's  Bancorp  Investment,  Inc., 
et  al. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U5.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  11. 
1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303: 

1.  Citizen's  Bancorp  Investment,  Inc., 
Lafayette,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizen's 
Bank,  Layfayette,  Tennessee. 

B.  Feileral  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  Lasalle  Street.  Chicago.  Illinois 
60690: 

1.  Michigan  National  Corporation. 
Bloomfield  Hills,  Michigan:  to  acquire 
100  percent  of  the  voting  shares  of 
Independence  One  Bank.  National 
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Association.  Rapid  City.  South  Dakota, 
a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  SL  Louis 

(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Brighton  Bancorp,  Inc..  Brighton, 
Tennessee;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Brighton  Bancshares 
Corporation,  Brighton,  Tennessee,  and 
thereby  indirectly  acquire  Brighton 
Bank,  Brighton,  Tennessee. 

D.  Federal  Reser\'e  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  Golenabanc.  Inc..  Galena  Park. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  sha'res  of  Galena  Park  State 
Bank,  Galena  Park,  Texas. 

2.  Texas  Commerce  Bancshares.  Inc.. 
Houston.  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Texas  Commerce 
Bank-San  Antonio  Loop  410,  San 
Antonio,  Texas. 

Board  of  Governors  of  the  F'ederal  Reserve 
System.  June  13. 1986. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
|FR  Doc.  88-13803  Filed  6-17-86:  8:45  am| 
BILLING  COOE  CZIO-OI-H 


Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities; 
IMetroplex  North  Bancstiares,  Inc.,  et 
al. 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23  (a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.2i(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  July  10, 1986. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Metroplex  North  Bancshares,  Inc.. 
Piano,  Texas;  to  acquire  DataBank 
Services  Corporation,  Piano,  Texas,  and 
thereby  engage  in  providing  to  others 
financially  related  data  processing  and 
data  processing  and  data  transmission 
services,  facilities,  and  data  bases,  or 
acces%to  them  pursuant  to  §  225.25(b)(7) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Texas. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Metro  Bancorp.  Incorporated, 
Phoenix,  Arizona;  through  its  subsidiary. 
MB  Mortgage  Company,  Phoenix, 
Arizona,  to  acquire  100  percent  of  the 
outstanding  voting  shares  of  Mesa 
Mortgage  Company,  Phoenix,  Arizona, 
and  thereby  engage  in  mortgage  banking 
activities  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y.  Comments  on 
this  application  must  be  received  by  July 
4. 1986. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  13. 1986. 
James  McAfee, 

.'Associate  Secretary  of  the  Board. 
|FR  Doc.  86-13804  Filed  6-17-86;  8:45  am| 
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FEDERAL  TRADE  COMMISSION 

Disclosure  Requirements  and 
Proitibitions  Concerning  Franciiising 
and  Business  Opportunity  Ventures 

agency:  Federal  Trade  Commission. 
action:  Stay  of  rule  and  invitation  to 
comment  on  exemption. 


SUNMARY:  The  Commission  is 
requesting  public  comment  with  respect 
to  a  request  from  Austin  Rover  Cars  of 
North  America  for  an  exemption  from 
the  requirements  of  the  Franchise  Rule. 
The  Commission  has  also  stayed  the 
Franchise  Rule  (16  CFR  Part  436)  insofar 
as  it  applies  to  such  Automobile 
Company  pending  a  final  decision  by 
the  Commission  on  the  exemption 
request. 

DATE:  Written  comments  will  accepted 
until  August  15. 1986.  The  stay  is 
effective  June  18, 1986. 
ADDRESS:  Comments  may  be  filed  in 
person  or  mailed  to:  Secretary.  Federal 
Trade  Commission.  6th  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT 
Neil  J.  Blickman,  Esq.,  PC-B-425.  Federal 
Trade  Commission,  6th  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580,  (202)  376-2893. 

SUPPLEMENTARY  INFORMATION:  On 
December  21, 1978,  the  Federal  Trade 
Commission  promulgated  a  trade 
regulation  rale  entitled  "Disclosure 
Requirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opportunity  Ventures."  (16  CFR  Part 
436)  In  general,  the  Rule  provides  for 
pre-sale  disclosure  to  prospective 
franchisees  of  important  information 
about  the  franchisor,  the  franchise 
business  and  the  terms  of  the  proposed 
franchise  relationship.  A  summary  of  the 
Rule  appears  as  Appendix  A  below. 
Section  18(g)  of  the  Federal  Trade 
Commission  Act  provides  that  any 
person  or  class  of  persons  covered  by  a 
trade  regulation  rule  may  petition  the 
Commission  for  an  exemption  from  such 
rule,  and  if  the  Commission  fmds  that 
the  application  of  such  rule  to  any 
person  or  class  of  persons  is  not 
necessary  to  prevent  the  unfair  or 
deceptive  act  or  practice  to  which  the 
mle  relates,  the  Commission  may 
exempt  such  person  or  class  from  all  or 
any  part  of  the  rule. 

Austin  Rover  Cars  of  North  America 
filed  a  petition  for  exemption  pursuant 
to  section  18(g)  on  January  15, 1986. 
Briefly  stated.  Petitioner  alleges  that  an 
exemption  should  be  granted  to  Austin 
Rover  Cars  of  North  America  because: 

(1)  The  disclosures  required  by  the  Rule 
would  not  provide  any  meaningful 
assistance  to  prospective  franchisees; 

(2)  the  Rule  was  not  intended  to  cover 
franchisors  such  as  automobile 
manufacturers  or  distributors  selling 
automobile  dealerships;  instead,  the 
Rule  was  intended  to  protect  franchisees 
from  financially  unstable  franchisors, 
using  high-pressure  sales  tactics  to 
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acquire  franchisees  as  a  source  of  low- 
cost  capital;  (3)  existing  federal  and 
state  regulations  provide  all  the 
necessary  protection;  (4)  some 
disclosures  would  be  extremely 
burdensome,  especially  the  Rule's 
requirements  regarding  financial 
statements  and  the  Rule's  requirement 
that  out-of-court  settlements  of  litigation 
be  disclosed;  (5)  none  of  the  three 
characteristics  which  the  Commission 
has  articulated  in  its  Statement  of  Basis 
and  Purpose  for  the  Franchise  Rule  as 
creating  the  potential  for  unfair  and 
deceptive  trade  practices  by  franchisors 
is  present  with  respect  to  Petitioner  for 
example,  Petitioner  neither  grants 
dealerships  in  order  to  raise  low-cost 
capital,  nor  selects  dealers  who  are 
unsophisticated  persons  with  Uttle 
previous  business  experience,  nor  uses 
high-pressure  sales  tactics  to  sign  up 
new  dealers;  (6)  coverage  by  the  Rule  is 
not  necessary  because  sufficient 
disclosure  to  prevent  potential  abuses  is 
already  provided  to  prospective  dealers 
as  a  matter  of  standard  industry 
practice,  and  (7)  since  the  Commission 
has  previously  granted  exemptions  from 
the  Rule  to  several  other  automobile 
companies  and  their  subsidiaries  who 
conduct  their  business  in  a  manner  quite 
similar  to  that  of  Petitioner,  it  would  be 
unfair  to  apply  the  Rule  to  Petitioner  but 
not  to  other  automobile  companies. 

For  a  complete  presentation  of  the 
arguments  submitted  by  Petitioner, 
please  refer  to  the  full  text  of  the 
petition  set  forth  as  Appendix  B. 

In  assessing  the  present  exemption 
request,  the  Commission  would  like 
comments  on  all  relevant  issues 
germane  to  the  proceeding  including  the 
following:  (1)  Does  Petitioner  engage  in 
unfair  or  deceptive  acts  or  practices  in 
the  offer  and  sale  of  motor  vehicle 
h-anchises?  If  it  does  not,  is  it  in  the 
public  interest  to  exempt  it  from 
coverage  under  the  franchise  Rule?  (2)  If 
an  exemption  is  appropriate,  should  it 
be  (a]  limited  to  Petitioner  (b)  expanded 
and  made  appUcable  to  all  motor 
vehicle  manufacturers,  or  (c)  expanded 
only  to  a  particular  class,  and  if  so,  what 
is  the  proper  definition  of  the  class 
sharing  the  characteristics  that  make 
applicability  of  the  Franchise  Rule 
unnecessary? 

The  Commission  is  also  interested  in 
receiving  comments  on  whether 
provisions  of  the  Automobile  Dealer 
Franchise  Act  or  the  Automobile 
Dealers  Day  in  Court  Act  constitute 
industry-specific  federal  substantive  law 
sufficient  to  remedy  the  same  abuses 
that  the  Rule  attempts  to  remedy 
through  information  disclosure. 

The  Commission  has  analyzed  the 
arguments  made  by  Petitioner  and 


concluded  that  further  inquiry  is 
warranted  before  a  determination 
regarding  the  petition  can  be  made.  The 
Commission,  therefore,  seeks  comment 
regarding  the  exemption  requested  by 
Petitioner.  In  addition,  after  weighing 
the  potential  harm  to  Petitioner,  and  the 
public  interest,  the  Commission  has 
determined  that  a  stay  of  the  Franchise 
Rule  (16  CFR  Part  436)  insofar  as  it 
applies  to  the  automobile  company 
Petitioner,  pending  a  final  Commission 
decision  on  the  exemption  request,  is 
appropriate  and  shall  become  effective   . 
this  date. 

All  interested  parties  are  hereby 
notified  that  they  may  submit  written 
data,  views  or  arguments  on  any  issues 
of  fact,  law  or  policy  that  may  have 
some  bearing  on  the  requested 
exemption  whether  or  not  such  issues 
have  been  raised  by  the  petition  or  in 
this  notice.  Such  submissions  may  be 
;nade  for  sixty  days  to  the  Secretary  of 
the  Commission. 

Written  comments  will  be  accepted 
until  August  15, 1986.  Comments  may  be 
filed  in  person  or  mailed  to:  Secretary, 
Federal  Trade  Commission,  6th  & 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20580. 

Comments  should  be  identified  as 
"Auto  Industry  Franchise  Rule 
Exemption  Comment"  and,  if  possible, 
be  submitted  in  five  copies. 

By  direction  of  the  Conunission. 
EmUy  H.  Rock. 
Secretary. 

Appendix  A— Franchise  Rule  Summary 

Bureau  of  Consumer  Protection 

The  Franchise  Rule,  which  is  formally 
titled  "Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and 
Business  Opportunity  Ventures,"  was 
adopted  in  response  to -widespread 
evidence  of  deceptive  and  unfair 
practices  in  connection  with  the  sale  of 
the  types  of  businesses  covered  by  the 
Rule.  These  practices  often  appear  when 
prospective  franchisees  lack  a  ready 
means  of  obtaining  essential  and 
reliable  information  about  their 
proposed  business  investment.  This  lack 
of  information  reduces  the  ability  of 
prospective  franchisees  either  to  make 
an  informed  investment  decision  or 
otherwise  verify  the  representations  of 
the  business'  salespersons. 

The  Rule  attempts  to  deal  with  these 
problems  by  requiring  franchisors  and 
franchise  brokers  to  furnish  prospective 
franchisees  with  information  about  the 
franchisor,  the  franchise  business  and 
the  terms  of  the  franchise  agreement. 
Franchisors  and  franchise  brokers  must 
furnish  additional  information  if  they 
have  made  any  claim  about  actual  or 


potential  earnings,  either  to  the 
prospective  franchisee  or  in  the  media. 
All  disclosures  must  be  made  (i)  before 
any  sale  is  made  and  (ii)  by  means  of 
disclosure  documents  whose  form  and 
content  are  set  forth  in  the  Rule. 

The  Rule  requires  disclosure  of 
material  facts.  It  does  not  regulate  the 
substantive  terms  of  the  franchisor- 
franchisee  relationship.  It  does  not 
require  registration  of  the  offering  or  the 
filing  of  any  documents  with  the  Federal 
Trade  Commission  in  connection  with 
the  sale  of  franchises. 

A.  Businesses  Covered  by  the  Rule 

Either  of  two  types  of  continuing 
commercial  relationships  are  defined  as 
a  "franchise"  and  covered  by  the  Rule. 

The  first  type  involves  three 
characteristics:  (1)  The  franchisee  sells 
goods  or  services  which  meet  the 
franchisor's  quality  standards  (in  cases 
where  the  franchisee  operates  under  the 
franchisor's  trade  make,  service  mark, 
trade  name,  advertising  or  other 
commercial  symbol  designating  the 
franchisor  ("mark"))  or  which  are 
identified  by  the  franchisor's  mark;  (2) 
the  franchisor  exercises  significant 
control  over,  or  gives  the  franchisee 
significant  assistance  in,  the  franchisee's 
method  of  operation;  and  (3)  the 
franchisee  is  required  to  make  a 
payment  of  $500  or  more  to  the 
franchisor  or  a  person  affiliated  with  the 
franchisor  at  any  time  before  to  within 
six  months  after  the  business  opens. 

The  second  type  also  involves  three 
characteristics:  (1)  The  franchisee  sells 
goods  or  services  which  are  supplied  by 
the  franchisor  or  a  person  affiliated  with 
the  franchisor;  (2)  the  franchisor  assists 
the  franchisee  in  any  way  with  respect 
to  securing  accounts  for  the  franchisee, 
or  securing  locations  or  sites  for  vending 
machines  or  rack  displays,  or  providing 
the  services  of  a  person  able  to  do 
either  and  (3)  the  franchisee  is  required 
to  make  a  payment  of  $500  or  more  to 
the  franchisor  or  a  person  affiliated  with 
the  franchisor  at  any  time  before  to 
within  six  months  after  the  business 
opens. 

Relationships  covered  by  the  Rule 
include  those  which  are  within  the 
definition  of  "franchise"  and  those 
which  are  represented  as  being  within 
the  definition  when  the  relationship  is 
entered  into,  regardless  of  whether,  in 
fact,  they  are  within  the  definition. 
The  Rule  exempts  (1)  fractional 
franchises;  (2)  leased  department 
arrangements;  and  (3)  purely  verbal 
agreements.  The  Rule  excludes  (1) 
relationships  between  employer/ 
employees,  and  among  general  business 
partners;  (2)  membership  in  retailer- 
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owned  cooperatives;  (3)  certification 
and  testing  services;  and  (4)  single 
trademark  licenses. 

/?.  The  Disclosure  Document 

All  franchisors  must  fomish  the 
document  described  in  this  section.  The 
disclosure  document  requires 
information  on  the  following  20  subjects: 

1.  Identifying  information  about  the 
franchisor 

2.  Business  experience  of  the 
franchisor's  directors  and  key 
executives 

3.  The  franchisors  business  experience 

4.  Litigation  history  of  the  franchisor  and 
its  directors  and  key  executives 

5.  Bankruptcy  history  of  the  franchisor 
and  its  directors  and  key  executives 

6.  Description  of  the  franchise 

7.  Money  required  to  be  paid  by  the 
franchisee  to  obtain  or  commence  the 
franchise  operation 

8.  Continuing  expenses  to  the  franchisee 
in  operating  the  franchise  business 
that  are  payable  in  whole  or  in  part  to 
the  franchisor 

9.  A  list  of  persons  who  are  either  the 
franchisor  or  any  of  its  affiliates,  with 
whom  the  franchisee  is  required  or 
advised  to  do  business 

10.  Realty,  personally,  services,  etc. 
which  the  franchisee  is  required  to 
purchase,  lease  or  rent,  and  a  list  of 
any  persons  from  whom  such 
trunsaclions  must  be  made 

11.  Description  of  consideration  paid 
(such  as  royalties,  commissions,  etc.) 
by  third  parties  to  the  franchisor  or 
any  of  its  affiliates  as  a  result  of  a 
franchisee's  purchase  from  such  third 
parties 

12.  Description  of  any  franchisor 
assistance  in  financing  the  purchase 
of  a  franchise 

13.  Restrictions  placed  on  a  franchisees 
conduct  of  its  business 

14.  Required  personal  participation  by 
the  franchisee 

15.  Termination,  cancellation  and 
renewal  of  the  franchise 

16.  Statistical  information  about  the 
number  of  franchises  and  their  rate  of 
terminations 

17.  Franchisor's  right  to  select  or 
approve  a  site  for  the  franchise 

18«Training  programs  for  the  franchisee 

19.  Celebrity  involvement  with  the 
franchise 

20.  Financial  information  about  the 
franchisor. 
The  disclosures  must  be  made  in  a 

single  document.  The  document  may  not 
include  information  other  than  that 
required  by  the  Rule  or  by  State  law  not 
preempted  by  the  Rule.  However,  the 
franchisor  may  furnish  other  information 
to  the  prospective  franchisee  which  is 


not  inconsistent  with  the  material  set . 
forth  in  the  disclosure  document. 

The  information  in  the  disclosure 
document  must  be  current  as  of  the 
completion  of  the  franchisors  most 
recent  fiscal  year.  In  addition,  a  revision 
of  the  document  must  be  prepared 
quarterly  whenever  there  has  been  a 
material  change  in  the  information 
contained  in  the  document. 

The  disclosure  document  must  be 
given  to  a  prospective  franchisee  at  the 
eariier  of  either  (1)  the  prospective 
franchisee's  first  persona!  meeting  with 
the  franchisor,  or  (2)  ten  days  prior  to 
the  execution  of  a  contract  or  payment 
of  money  relating  to  the  franchise 
relationship. 

In  addition  to  the  document,  the 
franchise  must  receive  a  copy  of  all 
agreements  which  he  will  be  asked  to 
sign. 

C.  Earnings  Claims 

The  Rule  prohibits  earnings 
representation  about  the  actual  or 
potential  sales,  income,  or  profits  of 
existing  or  prospective  franchisees 
unless  (i)  reasonable  proof  exists  to 
support  the  accuracy  of  the  claim,  (ii) 
the  franchisor  has  in  its  possession,  at 
the  time  the  claim  is  made,  information 
sufficient  to  substantiate  the  accuracy  of 
the  claim,  (iii)  the  claim  is 
geographically  relevant  to  the 
prospective  franchisee's  proposed 
location  (except  for  media  claims)  and 
(iv)  an  earnings  claim  disclosure 
document  is  given  to  the  prospective 
franchisee  at  the  same  time  that  the 
other  disclosures  are  given.  The 
earnings  claim  document  must  contain 
six  items: 

1.  A  cover  sheet  in  the  form  specified  in 
the  Rule 

2.  The  earnings  claim 

3.  A  statement  of  the  bases  and 
assumptions  upon  which  the  earnings 
claim  is  made 

4.  Information  concerning  the  number 
and  percentage  of  outlets  that  have 
earned  at  least  the  amount  set  forth  in 
the  claim,  or  a  statement  of  lack  of 
experience,  as  well  as  the  beginning 
and  ending  dates  of  the  time  period 
covered  by  the  claim 

5.  A  mandatory  caution  statement, 
whose  text  is  set  forth  in  the  Rule, 
concerning  the  likeUhood  of 
duplicating  the  earnings  claim 

6.  A  statement  that  information 
sufficient  to  substantiate  the  accuracy 
of  the  claim  is  available  for  inspection 
by  the  franchisee  texcept  for  media 
claims). 
Prospective  franchisees  must  be 

notified  of  any  material  changes  in  the 
information  contained  in  the  earnings 


claim  document  prior  to  becoming  a 
franchisee. 

D.  Acts  or  Practices  Which  Violate  the 
Rule 

It  is  an  unfair  or  deceptive  act  or 
practice  within  the  meaning  of  section  5 
of  the  Federal  Trade  Commission  Act 
for  any  franchisor  or  franchise  broker 

1.  to  fail  to  furnish  prospective  ; 
franchisees,  i^nthin  the  time  frames  J 
established  by  the  Rule,  with  a  j 
disclosure  document  containing  ! 
information  on  20  different  subjects 
relating  to  the  franchisor,  the  ^ 
franchise  business  and  the  terms  of 

the  franchise  agreement  [§  436.1(a)); 

2.  to  make  any  representation  about  the 
actual  or  potential  sales,  income,  or       ■ 
profits  of  existing  or  prospective 
franchises  except  in  the  manner  set        ^ 
forth  in  the  Rule  [§  436.1(bHe)l:  i 

3.  to  make  any  claim  or  representation  ; 
(such  as  in  advertising  or  oral 
statements  by  salespersons)  which  is  ; 
inconsistent  with  the  information  ; 
required  to  be  disclosed  by  the  Rule  ! 
[§  436.1(0):                                                 i 

4.  to  fail  to  furnish  prospective 
franchisees,  within  the  time  frames 
established  by  the  Rule,  with  copies  of 
the  franchisor's  standard  forms  of 
franchise  agreements  and  copies  of       ' 
the  final  agreements  to  be  signed  by 
the  parties  [§  436.1(g));  and 

5.  to  fail  to  return  to  prospective 
franchisees  any  funds  or  deposits 
(such  as  down-payments)  identified  as 
refundable  in  the  disclosure  docunjent 
|§  436.1(h)). 

Violators  are  subject  to  civil  penalty 
actions  brought  by  the  Commission  of 
up  to  $10,000  per  violation. 

The  Commission  believes  that  the 
courts  should  and  will  hold  that  any 
person  injured  by  a  violation  of  the  Rule 
has  a  private  right  of  action  against  the 
violator,  under  the  Federal  Trade 
Commission  Act,  as  amended,  and  the 
Rule.  The  existence  of  such  a  right  is 
necessary  to  protect  the  members  of  the 
class  for  whose  benefit  the  statute  was 
enacted  and  the  Rule  is  being 
promulgated,  is  consistent  with  the 
legislative  intent  of  the  Congress  in 
enacting  the  Federal  Trade  Commission 
Act,  as  amended,  and  is  necessary  to 
the  enforcement  scheme  established  by 
the  Congress  in  that  Act  and  to  the 
Commissions  own  enforcement  efforts. 

E.  State  Franchise  Laws 

The  Commission's  goals  are  to  create 
a  minimum  federal  standard  of 
disclosure  applicable  to  all  franchisor 
offerings,  and  to  permit  states  to  provide 
additional  protection  as  they  see  fit. 
Thus,  while  Federal  Trade  Commission 
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trade  regulation  rules  have  the  force  and 
effect  of  federal  law  and,  like  other 
federal  substantive  regulations,  preempt 
State  and  local  laws  to  the  extent  that 
these  laws  conflict,  the  Commission  has 
determined  that  the  Rule  will  not 
preempt  state  or  local  laws  and 
regulations  which  either  are  consistent 
with  the  Rule  or.  even  if  inconsistent, 
which  would  provide  protection  to 
prospective  franchisees  equal  to  or 
greater  than  that  imposed  by  the  Rule. 

Examples  of  state  laws  or  regulations 
which  would  not  be  preempted  by  the 
Rule  include  state  provisions  requiring 
the  registration  of  franchisors  and 
franchise  salesmen,  state  requirements 
for  escrow  or  bonding  arrangements  and 
state  required  disclosure  obligations 
exceeding  the  disclosure  obligations  set 
forth  in  the  Rule.  Moreover,  the  Rule 
does  not  affect  state  laws  or  regulations 
which  regulate  the  franchisor/franchisee 
relationship,  such  as  termination 
practices,  contract  provisions  and 
financing  arrangements. 

The  following  states  have  franchise 
disclosure  laws: 


California 

North  Dakota 

Hawaii 

Ore^n 

Illinois 

Rhode  Island 

Indiana 

South  Dakota 

Maryland 

Virginia 

Minnesota 

Washington 

New  York 

Wisconsin 

JM  1 


F.  The  Uniform  Franchise  Offering 
Circular 

The  Uniform  Franchise  Offering 
Circular  ("UFOC")  now  is  accepted  in 
satisfaction  of  the  disclosure 
requirements  in  the  14  States  which 
have  franchise  registration  and 
disclosure  laws.  The  UFOC  format  is  not 
identical  to  the  disclosure  format 
prescribed  in  the  Rule.  For  example, 
there  are  minor  differences  in  language 
on  similar  disclosure  requirements;  there 
are  subjects  about  which  the  UFOC 
requires  more  disclosure  than  the  Rule, 
and  subjects  where  the  Rule  requires 
more  disclosure  than  the  UFOC.  Even 
though  the  two  documents  are  not 
identical  in  language,  they  are  quite 
similar  in  any  event,  both  documents 
are  designed  to  achieve  the  same  result 
regardless  of  any  minor  variations  in  the 
means  used  to  reach  that  result. 
Accordingly,  the  Commission  will 
permit  franchisors  to  use  the  UFOC 
format  in  lieu  of  the  disclosure 
document  provided  by  the  Rule.  This 
alternative  use  is  limited  to  the  UFOC 
version  adopted  by  the  Midwest 
Securities  Commissioners  Association 
on  September  2, 1975  plus  any 
modifications  thereof  which  do  not 
diminish  the  protection  accorded  to  the 
prospective  franchisee  which  may  be 


made  by  a  State  in  which  such 
registration  has  been  made  effective. 

Certain  provisions  of  the  Rule  still  will 
control  even  if  the  UFOC  format  is  used 
in  lieu  of  the  Rule's  disclosure 
document,  such  as:  (1)  The  persons 
required  to  make  disclosure;  (ii) 
transactions  requiring  disclosure;  (iii) 
the  timing  of  the  disclosure;  and  (iv)  the 
types  of  documents  to  be  given  to 
prospective  franchisees. 

The  Commission's  decision  to  permit 
use  of  a  State  disclosure  document  in 
lieu  of  its  own  docuemt  does  not 
constitute  Commission  deferral  to  State 
law  enforcement.  The  Commission  is 
expressly  providing  for  concurrent 
jurisdiction  between  the  Commission 
and  the  States  in  appropriate  instances. 
The  Commission's  action  does  not  and 
is  not  intended  to  deprive  the 
Commission  of  its  responsibility  to 
determine  whether  particular 
franchisors  have  complied  with  the 
Rule. 

G.  Relevant  Legal  Citations 

1.  The  Rule— 16  CFR  Part  436. 

2.  Final  interpretive  guides  to  the  Rule 
(including  text  of  the  rule) — 44  FR  at  pp. 
49966-49992,  (August  24. 1979). 

3.  Statement  of  Basis  and  Purpose  of 
the  Rule.  A  discussion  of  the  historical, 
legal  and  evidentiary  basis  for  the 
Rule — 43  FR  at  pp.  59621-59733. 
(December  21, 1978). 

4.  Rule — definition  of  franchise 
S  436.2(a)(1)  and  (2). 

5.  Rule— description  of  disclosure 
document  %  436.1(a)(l)-(20). 

6.  Rule — earnings  claims  S  436.1(b)- 

(e). 

7.  Staff  Advisory  Opinions  are  issued 
in  appropriate  cases.  They  are  published 
in  several  legal  publications  and  are  on 
file  at  the  Commission's  Public  Record 
Office. 

Appendix  B — Petition  of  Austin  Rover 
Cars  of  North  America  for  Exemption 

In  the  Matter  of  the  Trade  Regulation 
Rule  "Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and 
Business  Opportunity  Ventures":  TRR. 
No.  215-34  16  CFR  Part  436. 

Austin  Rover  Cars  of  North  America 
("Arcona"  or  "petitioner")  hereby 
petitions  '  the  Federal  Trade 
Commission  ("FTC"  or  "Commission"), 
pursuant  to  15  U.S.C.  57  a(g),  for 
exemption  from  its  Trade  Regulation 
Rule  entitled  "Disclosure  Requirements 


and  Prohibitions  Concerning  Franchising 
and  Business  Opportunity  Ventures".  16 
CFR  Part  436  ("Franchise  Rule")  as  it 
may  apply  to  motor  vehicle 
distributorship  of  Arcona. 

As  grounds  therefore,  petitioner  states 
that  application  of  the  Franchise  Rule  to 
Arcona  is  unneccessary  "to  prevent  the 
unfair  or  deceptive  act(s)  or  practice(s) 
to  which  the  rule  relates ".  since  the 
automobile  dealers  with  whom 
petitioner  will  do  business  and  through 
whom  it  will  distribute  its  vehicles  are 
already  established,  sophisticated 
automobile  dealers  who  understand  the 
business,  and  are  fully  aware  of  the 
"relevant  and  essential  facts  germane  to 
the  proposed  investment". 


'  This  petition  supersedes  Arcona's  exemption 
petition  filed  on  October  23, 1985.  which  the 
Conunission  has  not  acted  upon.  This  petition  is 
submitted  by  Arcona  based  upon  the  assumption. 
arguendo,  that  the  Franchise  Rule  applies  to 
Arcona.  but  Arcona  in  no  way  acknowledges  (he 
application  of  the  rule  to  its  business. 


/.  The  Petitioner 

Arcona  is  a  general  partnership 
whose  principal  place  of  business  is 
located  in  Miami,  Florida.  Arcona's 
managing  general  partner  is  Norman 
Braman  Enterprises.,  Inc.,  a  Florida 
corporation  owned  principally  by 
Norman  Braman.  who  also  is  the 
principal  owner  of  seventeen  retail 
automobile  dealerships.  Arcona's  other 
general  partner  is  Austin  Rover  USA 
Inc.,  a  Delaware  corporation  and  a 
subsidiary  of  Austin  Rover  Group 
Limited,  an  English  corporation  which  is 
Britain's  largest  motor  manufacturer 
(see  Appendix  A).*  Arcona  was  formed 
in  March,  1985  for  the  purpose  of 
importing  and  distributing  into  the 
United  States  a  new  line  of  vehicles 
manufactured  by  Austin  Rover  Group 
Limited.*  It  is  anticipated  that  retail  sale 
of  cars,  which  is  scheduled  to  commence 
in  January,  1987,  will  be  accomplished 
through  a  network  of  approximately 
100-125  independent  dealers.  Arcona 
recently  began  the  process  of  selecting 
its  dealers. 

//.  The  Purpose  of  the  Franchise  Rule 

In  promulgating  its  Franchise  Rule,  the 
Commission,  in  its  Statement  of  Basis 
and  Purpose,  noted  that  the  Rule  was 
intended  to  prevent  fraud  or  deceptive 
practices  from  occurring  in  franchise 
marketing,  and  catalogued  various 
deceptive  practices  which  have 
attended  the  marketing  of  some 
franchises:  (a)  Factual 
misrepresentations  relating  to  the 


•  Appendices  A  through  E  of  this  petition  are  not 
reproduced  here  for  reasons  of  economy.  The 
documents  arc  available  for  inspection  at  the  FTC's 
Public  Reference  Branch,  »-130,  Sth  St.  «  Pa.  Ave.. 
NW..  Washington.  DC  20580. 

•  While  the  new  vehicle  line  has  been  created 
and  designed  jointly  by  Austin  Rover  Group  Ijm'led . 
and  Honda  Motor  Company  Limited,  primary 
manufacture  of  the  engine,  transmission  and  power 
steeting  unit  of  the  cars  to  be  imported  by  Arcona 
will  be  done  by  Honda  Motor  Company  Ljmited. 


franchise's  nature  and  value;  (b) 
unsupported  claims  of  potential  profits; 
(c)  failure  by  franchisors  to  comply  with 
refund  provisions;  and  (d)  nondisclosure 
of  material  facts  respecting  the  franchise 
offering.'  Those  evils  were  more  likely 
to  occur,  the  Commission  found,  where 
the  following  conditions  were  present: 

(1)  A  relative  lack  of  business 
sophistication  of  the  proposed 
franchisee. 

(2)  A  lack  of  adequate  time  for 
franchisees  to  review  complex  franchise 
agreements  prior  to  establishment  of  the 
franchise  relationship,  and 

(3)  A  serious  informational  imbalance 
between  the  franchisor  and  the 
franchisee  such  that  the  franchisee  often 
was  unaware  of  relevant  and  essential 
facts  germane  to  the  proposed 
investment."  * 

The  commission  further  noted  that, 
characteristically,  a  potential  for  unfair 
and  deceptive  franchise  practices  exists 
where  franchisors  use  the  sale  of 
franchises  to  raise  low-cost  capital  and 
franchise  salesman  employ  hardsell 
sales  tactics  to  collect  quick  franchise 
fees. 

Where  those  deceit-breeding 
conditions  are  not  present,  as  is  the  case 
here,  the  remedial  but  burdensome 
provisions  of  the  Franchise  Rule  "may 
be  redundant  and  unnecessary".*  Based 
upon  such  circumstances,  the 
Commission  has  previously  exempted 
thrity-seven  motor  vehicle 
manufacturers,  importers  and 
distributors."  Those  very  circumstances 
apply  to,  and  support  the  granting  of.  the 
present  petition. 

///.  The  Conditions  Which  Foster 
Deceitful  Practices  Are  Absent  Here 

A.  Arcona  Does  Not  Raise  Capital  by 
Selling  Franchises 

Arcona  does  not  use  its  dealers  as  a 
source  of  capital.  Although  dealers  will 
make  substantial  investments  which 
could  reach  $300,000  to  $500,000  or  more 
(depending  upon  building  costs),  all  of 
that  investment  will  be  used  for  bona 
fide  startup  inventory  (cares,  parts  and 
accessories),  special  tools,  product  signs 
and  establishment  of  sale  and  service 
facilities.  Not  one  penny  of  any  dealer's 
investment  will  be  paid  to  petitioner  as 
a  "fee"  for  the  franchise,  directly  or 
indirectly.  (See  Affidavit  of  Raymond  A. 
Ketchledge.  Appendix  B.)  The  partners 


•  SlatemenI  of  Basis  and  Purpose.  43  FR  at  59628. 
S8637:  Final  Guides.  44  FR  at  49986. 

•  Order  of  October  28. 1963.  49  FR  13677. 
»  Order  of  |uly  17, 19B0  (45  FR  51763). 

•  Orders  of  October  28,  1983  (49  FR  13677)  and 
July  17, 1980  (45  FR  51763),  hereinafter  referred  to  as 
the  "Volkswagen"  and  "American  Importers  of 
America"  cases  respectively. 


of  Arcona  have  agreed  in  writing  to 
capitalize  their  business  from  their  own 
sources.  It  is  wholly  unreaUstic  for 
Arcona  to  consider  new  dealers  as  a 
source  of  low-cost  (or  high-cost)  capital. 
This  is  especially  so  since  only  100-125 
dealers  are  planned  to  be  appointed 
initially,  the  turnover  rate  of  dealers  is 
expected  to  be  minimal  and  the  number 
of  additional  dealers  which  may  be 
appointed  in  any  given  year  will,  to  a 
large  extent,  be  determined  by  the 
number  of  new  vehicles  Austin  Rover 
Group  Limited,  the  British  manufacturer, 
will  supply  to  Arcona. 

B.  No  Hard-Sell  Was  Used  To  Attract 
Dealer  Candidates 

Contrary  to  a  common  practice  used 
by  unscrupulous  franchisors  who  are 
seeking  and  luring  persons  with  no  prior 
business  experience,  Arcona  did  not 
advertise  for  dealership  candidates  in 
any  media  of  general  circulation.  Rather, 
because  Arcona's  success  will  be 
measured  by  its  ability  to  gain  entrance 
into  the  highly  competitive  luxury 
import  market,  Arcona  determined  that 
its  dealer  candidates,  or  necessity,  had 
to  be  limited  to  quality  retail  automobile 
dealers  with  years  of  experience  in  the 
retail  automobile  business.  Thus, 
Arcona's  only  media  announcement  to 
date  appeared  in  the  May  20, 1985 
edition  of  the  Automotive  News,  the 
largest  automotive  industry  weekly 
trade  newspaper.  (See  Appendix  C.) 
From  the  industry  responses  to  that 
announcement  and  from  the  published 
dealer  lists  (See  Appendix  D)  of  other 
automobile  manufacturers  and 
importers  (all  of  whom  already  have 
been  exempted  from  the  Franchise 
Rule),  Arcona  sent  personal  invitations 
to  a  limited  number  of  selected  dealers 
to  attend  a  product  preview  which  was 
held  in  Chicago  on  June  13  and  14, 1985. 
Interested  dealers  paid  their  own  way  to 
Chicago  and  were  invited  to  submit  to 
Arcona  by  mail  Dealer  Candidate 
Background  Information  Sheets  (See 
Appendix  E),  Over  650  such  Sheets  have 
been  received  from  these  knowledgable, 
experienced  dealers  for  the  initial  100- 
125  potential  appointments.  The 
Commission  should  note  the  complete 
absence  of  any  hard-sell  technique  and 
any  franchise  fee  requirement.  Of  equal 
or  greater  importance,  however,  is  the 
fact  that  the  typical  Arcona  dealer 
candidate  currently  represents  an 
average  of  five  (5)  other  automobile 
franchises,  usually  at  multiple  locations 
(See  Appendix  B). 

Arcona  is  not  willing  to  risk  its  multi- 
million  dollar  investment  by  selecting  as 
its  dealers  inexperienced  businessmen 
who  are  not  thoroughly  familiar  with  the 
retail  motor  vehicle  business,  even  if 


such  persons  were  to  offer  to  pay  for  the 
right  to  be  appointed.  The  mere  fact  that 
Arcona  does  not  have  the  staff  to  train 
its  dealer-appointees  in  the 
establishment  or  operation  a 
dealership  "*  requires  Arcona  to  appoint 
established  dealers  who  possess  and/or 
have  available  persons  already 
knowledgable  in  the  technical  and 
operational  aspects,  as  well  as  the  legal 
and  financial  aspects  of  the  retail 
automobile  business.  Thus,  it  is  evident 
that  business  sophistication,  experience 
and  retail  automobile  business 
background  are  the  hallmarks  of  the 
petitioner's  dealer  candidates. . 

C.  Acquisition  of  Essential  Facts  by 
Dealer  Candidates 

Arcona  will  not  sell  dealerships  at 
any  price!  Arcona  will  grant  dealerships 
to  those  few  dealers  who  exhibit 
sufficient  business  acumen  and  retail 
automobile  experience  to  manifest  a 
high  probability  of  success  as  a  dealer 
representing  the  products  to  be 
distributed  by  Arcona.  Should  a 
successful  candidate  later  change  his 
mind  or  elect  not  to  become  an  Arcona 
dealer,  Arcona's  remedy  will  be  limited 
to  selecting  anohter  candidate.  In  such 
an  unhappy  (and  unexpected) 
circumstance,  it  is  Arcona,  not  the 
dealer,  who  will  suffer.  Arcona  will 
receive  no  "franchise  fee"  upon  which  it 
may  rely  to  make  itself  whole  or  help 
pay  its  ongoing  expenses. 

Because  of  the  huge  capital 
investment,  a  new  dealer  candidate  will 
necessarily  have  many  conferences  with 
Arcona  representatives,  and  the 
dealership  transaction  will  necessarily 
be  reviewed  by  the  new  dealer's 
independent  bankers,  attorneys  and 
accountants  as  well  as  by  the  new 
dealer  principals  themselves.  Petitioner 
already  has  received  letters  and  phone 
calls  from  advisors  representing  some  of 
the  early  successful  dealer  candidates, 
thus  evidencing  their  use  by  such 
candidates.  (See  Appendix  B.)  In  this 
setting,  the  disclosure  statement 
mandated  by  the  Franchise  Rule  seems 
unnecessary.  The  relevant  information 
mandated  by  the  disclosure  statement, 
as  well  as  considerable  quantities  of 
additional  information,  is  not  only 
already  well-known  by  the  dealer 
candidates,  but  will  necessarily  be 
demanded  by  the  new  dealer's  bankers 
and  financial  and  legal  advisors,  and 
will  be  provided  by  Arcona  for  their 
evaluation. 


'  Of  course.  Arcona  intends  to  offer  product 
acquaintance  and  training  courses  for  dealer  salPB 
and  service  personnel,  as  do  all  of  Arcona's 
competitors. 
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D.  Granting  an  Exemption  Will  Not 
Harm  any  Motor  Vehicle  Dealer 

Arcona  will  make  no  claims  to  any 
dealer  candidates  concerning  profit 
potential  of  a  dealership.  Nor  will 
Arcona  make  any  representations  as  to 
the  value,  if  any,  of  the  dealership. 
Moreover,  statutes  in  more  than  three- 
quarters  of  the  states  regulate  almost 
every  aspect  of  the  relationship  between 
a  motor  vehicle  distributor  and  dealer, 
including  transferability,  termination 
and  establishment  of  new  dealerships. 
See  also  the  Federal  Dealer's  Day  In 
Court  Act,  15  U.S.C.  1221  et  seq..  which 
gives  a  federal  cause  of  action  to 
automobile  dealers  whose  manufacturer 
has  failed  to  act  in  "good  faith"  in 
performing  of  complying  with  the  terms 
or  provisions  of  the  franchise  or  in 
terminating  or  not  renewing  the 
dealership. 

That  the  granting  of  an  exemption  to 
petitioner  will  not  harm  prospective 
dealer  candidates  is  underscored  by  the 
fact  that  the  Commission  already  has 
exempted  ai  least  37  distributors  of 
imported  automobiles  and  has  ratiHed 
FTC  staff  opinions  to  General  Motors. 
Ford  Motor  Company  and  Chrysler 
Corporation,  stating  that  the  manner  in 
which  they  "sell"  automobile 
dealerships  would  not  constitute  a 
"franchise"  within  the  meaning  of  the 
Franchise  Rule.  Petitioner  should  be 
accorded  the  same  exemption  granted  to 
its  competitors. 

E.  Compliance  With  the  Rule  Is 
Burdensome 

Petitioner  respectfully  submits  that 
compliance  with  the  Franchise  Rule  will 
present  substantial  burdens  which  are 
completely  unnecessary  in  view  of  the 
fact  that  application  of  the  Franchise 
Rule  to  petitioner  is  not  necessary  to 
prevent  the  unfair  or  deceptive  acts  the 
Rule  is  intended  to  prevent.  The 
Commission  should  take  administrative 
notice  that  petitioner  is  exempt  from 
state  franchise  disclosure  laws  because 
no  franchise  fee  is  reqired. 

Application  of  the  Franchise  Rule  to 
Arcona  would  require  Arcona  to  hire 
extra  personnel  solely  to  administer  a 
continuing  program  of  preparing, 
updating,  monitoring  and  disseminating 
disclosure  documents,  including 
financial  statements,  and  would  cause 
Arcona  to  ensure  that  its  financial 
statements  were  not  only  useful  for 
internal  management  purposes,  but  were 
in  such  form  and  detail  as  is  required  of 
such  a  public  document.*  Moreover, 


refusal  to  exempt  Arcona  would  place  it 
at  a  severe  competitive  disadvantage  in 
light  of  the  exemptions  previously 
granted  to  moat  of  petitioner's 
competitors  who  appoint  dealers  in  a 
manner  substantially  similar  to  Arcona 
(See  Appendix  B).  In  order  to  gain  the 
same  flexibility  enjoyed  by  its 
competitors  '  to  change  its  relations 
with  its  dealers  as  the  industry  progress 
dictates,  Areona  requests  an  exemption 
from  the  Franchise  Rule  on  the  same 
terms.  Petitioner  further  submits  that  the 
requirement  of  disclosure  of  certain 
confidential  information  will  also  result 
in  substantial  harm  to  its  competitive 
position. 

Finally,  as  other  automobile 
petitioners  have  aptly  pointed  out.  a 
continuing  duty  of  disclosure  of 
dispositions  of  dealer  litigation  for 
seven  years  would  have  a  chilling  effect 
upon  Arcona's  ability  to  negotiate  fair 
future  settlements. 

IV.  Summary 

As  the  Commission  noted  in  the 
Volkswagen  case,  automobile  dealer 
franchises  entail  "extraordinarily  large 
investments"  on  the  part  of  dealers. 
Such  capital  outlays  are  made  not  by 
gullible  novices  but  by  veteran,  savy 
businessmen  who  are  astute  in  the  ways 
of  commerce  and  are  advised  by 
independent  experts.  Automobile  dealer 
agreements  are  almost  always  entered 
into  by  experienced  businessmen 
thoroughly  familiar  with  the  retail 
automobile  sales  business  and  not  by 
persons  acting  upon  impulse  fueled  by 
dreams  of  a  quick  fortune.  As  previously 
noted,  the  Commission  has  already 
considered  similar  automobile-dealer 
franchises  and.  finding  no  appreciable 
risk  of  deceptive  abuses,  granted 
exemptions  from  the  Franchise  Rule. 
The  validity  of  that  finding  is 
underscored  by  the  absence  of  a  single 
adverse  comment  on  the  franchising  of 
automobile  dealers  in  either  the  30.000 
page  rulemaking  record  which 
preceeded  promulgation  of  the 
Franchise  Rule,  or  in  the  Volkswagen 
and  Automobile  Importers  of  America 
exemption  matters  or  in  the  ratification 
of  the  staff  opinions  concerning  General 
Motors,  Ford  Motor  Company  and 
Chrysler  Corporation.  Further,  as 
evidenced  by  this  petition  and  the 
supporting  materials  contained  in  the 
Appendices.  Arcona,  which  is  only  now 
commencing  business  operations  and 
will  introduce  a  new  automobile  into  a 
highly  competitive  segment  of  the 
market,  cannot  risk  and  will  not  be 


transacting  business  with  neophytes. 
Each  dealer  selected  by  Arcona  will 
already  be  a  party  to  at  least  one,  and 
probably  more  than  one,  automobile 
dealer  agreement  with  a  manufacturer. 
importer  or  distributor  which  the 
Commission  has  already  exempted  from 
the  Franchise  Rule,  The  dealership 
agreements,  which  will  be  granted  not 
sold  by  petitioner,  will  be  similar  to  the 
standard  agreements  which  prevail  in 
the  business.  Finally,  petitioner  believes 
that  Norman  Bremen's  extensive 
dealership  holdings  assure  an 
empathetic  view  of  the  dealer's  position. 

Accordingly.  Austin  Rover  Cars  of 
North  America  respectfully  submits  that 
application  of  the  Franchise  Rule  to  the 
petitioner's  business  is  not  necessary  to 
prevent  the  unfair  or  deceptive  acts  to 
which  the  Rule  relates,  and  will  impose 
unnecessary  burdens  upon  the 
petitioner.  "The  requested  exemption 
should,  therefore,  be  granted  pursuant  to 
15  U.S.C.  57a(g). 

Respectfully  submitted, 
Stanley  |.  Krieger, 

Counsel  for  Petitioner,  Austin  Rover  Cars  of 
North  America,  Suite  101. 8325  NW53  Street. 
Miami,  Florida  33166.  Telephone  (3051 593- 
1878. 
(FR  Doc.  85-13251  Filed  6-17-86;  8:45  am) 
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•  Presently.  Arcona.  as  a  non-publicly  owned 
business,  does  ool  prep<ire  financial  statements  (or 
public  view  or  distribution. 


•  All  of  the  initial  lOOf-125  dealers  appointed  by 
Arcona  already  are  car  dealers  appointed  by 
Arcona's  exempted  competitors. 


GENERAL  SERVICES 
ADMINISTRATION 

Availability  of  Revised  Government  Bill 
of  Lading  and  Government 
Transportation  Request  Forms 

agency:  Federal  Supply  Service.  GSA. 
SUMMARY:  This  document  notifies  all 
Federal  agencies  that  the  revised 
Government  bill  of  lading  (GBL)  and 
Government  transportation  request 
(GTR)  are  now  available.  The  GBL  and 
GTR  were  revised  in  July  1985  (see  50 
FR  30705  and  30710  dated  July  29, 1985): 
however,  adequate  supplies  of  these 
forms  have  just  been  stocked.  Agencies 
should  immediately  order  and  start 
using  these  forms  by  July  1. 1986.  The 
revised  GBL  set  (SF  1103),  GBL  Privately 
Owned  Personal  Property  set  (SF  1203). 
and  the  GTR  set  (SF  1169)  may  be 
obtained  by  submitting  a  requisition  in 
FEDSTRIP  or  MILSTRIP  format  to  the 
GSA  regional  office  providing  support  to 
the  requesting  activity. 

Supplies  of  the  old  versions  of  these 
forms  should  be  retained  until  January  1. 
1987,  and  then  destroyed.  The  National 
Capital  Region,  Federal  Supply  Service 
(WFCI),  7th  and  D  Streets.  SW, 
Washington.  DC  20407.  202-472-1530, 
maintains  records  of  serial  numbers  of 


all  GBL's  and  GTR's  furnished  to 
agencies,  and  they  should  be  informed 
of  the  serial  numbers  of  all  forms 
destroyed. 

FOR  FURTHER  INFORMAYiON  CONTACT: 
John  W.  Sandfort,  Chief,  Regulations, 
Procedures,  and  Review  Branch,  Office 
of  Transportation  Audits,  202-786-3014. 

By  delegation  of  the  Commissioner. 

Dated:  |une  6. 1986. 
William  B.  Foote. 

Assistant  Commissioner  for  Policy  and 
Agency  Liaison. 
[FR  Doc.  88-13584  Filed  6-17-86;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  86M-0231) 

CILCO*,  Inc.;  Premarket  Approval  of 
Model  L1-L5  Optiflex"^  Anterior 
Chamber  Intraocular  Lens 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  CILCO*, 
Inc.,  Huntington,  WV.  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976,  of  Model  L1-L5 
Optinex™  Anterior  Chamber 
Intraocular  Lens.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  of  the  approval  of 
the  application. 

date:  Petitions  for  administrative 
review  by  July  18. 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  C.  Brogdon,  Center  for  Devices 
and  Radiological  Health  (HFZ^160), 
Food  and  Drug  Administration.  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910. 
301-427-7536. 

SUPPt^MENTARY  INFORMATION:  On  May 
28, 1982,  CILCO*  Inc.,  Huntington.  WV 
25701,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
Model  L1-L5  Optiflex^"  Anterior 
Chamber  Intraocular  Lens.  The  device  is 
indicated  for  the  replacement  of  the 
natural  lens  in  the  visual  correction  of 
aphakia  by  either  primary  or  secondary 


implanation  in  persons  60  years  old  and 
older  whose  cataractous  lens  has  been 
removed  by  intracapsular  or 
extracapsular  cataract  extraction 
methods.  The  device  is  a  vaulted  lens 
that  ranges  in  distance  powers  from  4 
diopters  (D)  to  32  D  in  0.5  D  steps. 

On  November  15, 1982,  the 
Ophthalmic  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  February  28. 1986, 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

Under  the  Medical  Device 
Amendments  of  1976  (Pub.  L.  94-295,  90 
Stat.  539-583),  intraocular  lenses  are 
regulated  as  class  III  devices  (premarket 
approval). 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Nancy  C.  Brogdon 
(HFZ-460).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petifion  for 
reconsideration  under  510.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  nofice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 


in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  July  18. 1986.  file  with  the 
Dockets  Managen>ent  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d).  360j(h)))  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  June  10, 1986.  «> 

John  C.  Villforth, 

Director,  Center  for  Devices  and  Radiological 
Health. 
[FR  Doc.  86-13690  Filed  6-17-86:  8:45  am] 
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[Docket  No.  B6M-0239] 

Optical  Radiation  Corp.;  Premarket 
Approval  of  UV400  Ultraviolet- 
Absorbing  Posterior  Chamber 
Intraocular  Lenses 

agency:  Food  and  Drug  Administration. 
ACnON:  Notice.        

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Optical 
Radiation  Corp.,  Azusa,  CA.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
UV400  Ultraviolet-  (UV-)  Absorbing 
Posterior  Chamber  Intraocular  Lenses. 
After  reviewing  the  recommendation  of 
the  Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  of 
the  approval  of  the  application. 
date:  Petitions  for  administrative 
review  by  July  18. 1986. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  C.  Brogdon,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring.  MD  20910, 
301-427-7536. 
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SUPPL£MENTAIIY  INFORMATION:  On 

October  24. 1985.  Optical  Radiation 
Corp.,  Azusa.  CA  91702.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  UV400  VU-Absorbing 
Posterior  Chamber  Intraocular  Lenses. 
The  devices  are  indicated  for  primary 
implantation  in  patients  60  years  of  age 
or  over  where  a  cataractous  lens  has 
been  removed  by  the  extracapsular 
cataract  extraction  method.  The  devices 
are  available  in  a  range  of  powes  from 
10  diopters  to  28  diopters  in  0.5  diopter 
increments.  The  haptics  of  the  lenses 
may  be  colored  with  a  color  additive 
which  is  listed  for  use  in  general  and 
ophthalmic  sutures  and  conforms  to 
requirements  of  9  74.3045 
IPhthaIocyamnato(2-)I  copper  (21  CFR 
74.3045). 

On  January  23. 1986.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  March 
28, 1986.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

Under  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L  94-295.  90  Stat.  539-583), 
intraocular  lenses  are  regulated  as  class 
HI  devices  (premarket  approval). 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Ms.  Nancy  C.  Brogdon 
[WcZ-WO],  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e{d)(3))  authorizes  any 
interested  person  to  petition,  imder 
section  515(g)  of  the  act  (21  U.S.C. 
356e(g]),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 


data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  Ume  on  or 
before  July  18. 1986,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m.. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e{d),  360j(h))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  June  11. 1986. 
John  C  VUlforth. 

Director,  Center  for  Devices  and  Radiological 
Health. 
|FR  Doc  86-13691  Filed  6-17-86;  8:45  am) 
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Healtti  Resources  and  Services 
Administration 

Heaitt)  Education  Assistance  Loan 
Program;  "Rate  Of  Insurance 
Premium" 

Sections  727-739  of  the  Public  Health 
Service  Act  (the  Act)  (42  U.S.C.  294- 
294/)  authorize  the  Secretary  to  provide 
a  Federal  program  of  insurance  for  loans 
made  to  students  in  schools  of  medicine, 
osteopathic  medicine,  dentistry, 
veterinary  medicine,  optometry, 
podiatric  medicine,  public  health, 
pharmacy,  and  chiropractic  and 
graduate  students  in  health 
administration,  clinical  psychology  and 
allied  health.  The  loans  may  be  made  by 
eligible  lenders  such  as  baiiks,  credit 
unions,  savings  and  loan  associations, 
pension  funds,  and  insurance 
companies. 

Pub.  L  99-129  amended  section  732  of 
the  Act,  effective  July  22, 1986.  This 
section,  as  amended,  states  that  the 
Secretary  shall,  pursuant  to  regulations, 
charge  for  insurance  on  each  HEAL  loan 


a  premium  in  an  amount  not  to  exceed  8 
percent  of  the  amount  of  the  loan 
payable  in  advance  at  the  time  the  loan 
is  made  and  in  a  manner  as  may  be 
prescribed  by  the  Secretary.  Further,  the 
Secretary  may  not  increase  the 
percentage  charged  for  insurance 
premiums,  unless  the  Secretary  has, 
prior  to  an  increase — 

(A)  Requested  a  qualified  public 
accounting  firm  to  evaluate  whether  an 
increase  in  the  percentage  is  necessary 
to  ensure  the  solvency  of  the  student 
loan  insurance  fund  (SLIF)  established 
by  section  734,  and  to  determine  the 
amount  of  any  increase,  if  necessary; 
and 

(B)  the  accounting  firm  has 
recommended  an  increase  and  has 
determined  the  amnount  of  the  increase 
necessary  to  ensure  the  solvency  of  the  " 
SLIF. 

The  Secretary  requested  a  financial 
evaluation  of  the  SUF  by  a  qualified 
public  accounting  firm  to  estimate  an 
insurance  premium  rate  necessary  to 
maintain  the  solvency  of  the  SLIF.  This 
evaluation  has  been  conducted  by  Peat, 
Marwick,  Mitchell  &  Company,  in 
association  with  the  Developmental 
Assistance  Corporation.  The  insurance 
premium  rate  was  previously 
established  by  the  Department  based  on 
a  model  developed  by  Touche  Ross  A 
Company  specifically  for  this  purpose. 
The  model  has  been  reviewed  and  all 
loan  activities  (e.g.,  length  of  repayment 
periods,  default  and  bankruptcy  claims 
rates,  loan  volume,  and  insurance 
premiums  collected)  re-examined  to 
determine  their  impact  on  the 
projections  for  the  SLIF.  The  model  has 
been  modified  to  incorporate  updated 
program  data  and  expanded  loan 
activities  and  to  revise  assumptions,  as 
appropriate. 

Based  on  its  evaluation  to  date.  Peat, 
Marwick,  Mitchell  &  Company  has 
recommended  that  a  premium  rate  of  at 
least  the  8  percent  permitted  by  statute 
is  necessary  to  maintain  the  solvency  of 
the  SUF  throughout  the  life  of  the  HEAL 
program. 

Accordingly,  the  Secretary  announces 
that  for  HEAL  loans  made  on  or  after 
July  22. 1986,  the  amount  of  the 
insurance  premium  which  shall  be 
charged  is  8  percent  of  the  principal  of 
each  HEAL  loan. 

(Catalog  of  Federal  Domestic  Assistance  Na 
13.108,  Health  Education  Assistance  Loans) 

Dated:  )une  12, 19e& 
|ohn  H.  Kelao, 
A  cting  A  dministrator. 
[FR  Doc.  88-13692  Filed  6-17-88:  8:45  am) 

BIUJNO  COOC  41«0-1i-M 


DEPARTMEtfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

I  Docket  No.  N-8&-1616;  FR-22571 

Housing  Development  Grarrt  Program; 
Invitation  for  Applications  and  List  of 
Designated  Eligible  Areas;  Clarification 

I- 
agency:  Office  of  the  Assistant 
Secretarj'  for  Housing-Federal  Housing 
Commissioner.  HUD.  • 

ACTION:  Notice. 

summary:  This  notice  provides  certain 
additional  information  concerning  the 
Invitation  for  Applications  and  List  of 
Designated  Eligible  Areas,  for  the 
Housing  Development  Grant  Program 
published  on  June  5, 1986,  in  51  FR  No. 
108.  Part  iL  It  also  lists  those  designated 
eligible  areas  that  are  actually 
independent  communities  in  Virginia  but 
were  erroneously  identified  as  being  in 
York  County,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Franklin,  Acting  Director, 
Housing  Development  Grant  Division. 
Room  6110,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington.  DC  20410-800a 
telephone  (202)  755-6142.  (This  is  not  a 
toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Designated  Eligible  Areas  Located  in 
More  Than  One  County 

The  list  of  Designated  Eligible  Areas 
published  on  June  5, 1986.  at  51  FR  20576 
contained  a  List  of  Designated  Eligible 
Areas  Other  Than  Eligible  Counties. 
This  List  grouped  the  eligible  areas  first 
by  state  and  within  each  state  by 
county.  The  eligible  areas  on  this  list  are 
units  of  general  local  government  other 
than  counties.  Users  of  this  list  should 
note  that  a  unit  of  general  local 
government  that  is  located  in  more  than 
one  county  is  listed  only  under  the 
county  that  contains  the  largest  portion 
of  the  unit  of  general  local  government's 
population.  This  method  of  listing,  of 
course,  has  no  effect  on  eligitylity.  The 
entire  unit  of  general  local  government 
is  a  designated  eligible  area  and  may 
submit  an  application  for  a  project 
located  anywhere  within  its  jurisdiction. 


Eligible  Counties  With  Other  Eligible 
Units  of  General  Local  Government 
Within  its  Jurisdiction 

A  county  that  is  a  designated  eligible 
area  might  have  one  or  more  units  of 
general  local  government  within  its 
boundaries.  Such  a  county  may  submit 
an  application  for  a  project  that  is 
located  anywhere  within  its  jurisdiction. 

Indepenflent  Virginia  Communities 

The  List  of  Designated  Eligible  Areas 
Other  Than  Eligible  Counties  at  51  FR 
20634  (June  5, 1986)  erroneously  listed 
certain  designated  eligible  areas  as 
being  in  York  County,  Virginia.  There 
are  no  designated  eligible  areas  in  York 
County.  The  designated  eligible  areas 
listed  are  independent  communities 
within  Virginia.  The  listing  should  read 
as  follows: 

Independent  Virginia  Communities 
Bristol  I^tersburg 

Clifton  Richmond 

Covington  Roanoke 

Emporia  South  Boston 

Franklin  Suffolk 

Norton  V\rux:hester 

Authority:  Sec  17(d).  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437o);  sec 
7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Dated:  June  13. 1986. 
Silvio  |.  DeBaitolomeis, 
General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner. 
[FR  Doc.  86-13780  Filed  6-17-86:  8:45  am) 

BILUNG  COOe  4310-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 
Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  the 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer.  Washington. 
D.C  20503.  telephone  202-395-7340. 


Title:  Tribal  Participation  Budget 
Planning  Forms. 

Abstract:  As  set  forth  by  Congress 
and  Department/Bureau  policy,  these 
forms  are  needed  to  assure  maximum 
Indian  participation  in  the  planning, 
administration,  and  direction  of  Indian 
progams.  The  forms  enable  tribal 
officials  to  participate  in  establishing 
progam  priorities  and  setting  program 
funding  levels  at  each  tribe/agency 
budget  location. 

Bureau  Form  Numbers:  BlA-4256, 
BlA-4257,  and  BIA-4259. 

Frequency:  Annually. 

Description  of  Respondents:  Tribal 
Officials  participating  in  the  tribal 
priority  setting  process. 

Annual  Responses:  220. 

Annual  Burden  Hours:  1,910. 

Bureau  clearance  officer  Cathie 
Martin,  202-343-7684. 
Richard  |.  Glynn, 

Acting  Deputy  Assistant  Secretary— Indian 
Affairs. 

(FR  Doc.  86-13707  Filed  6-17-86:  8:45  am) 
BIUJNQCOOC  4310-02-M 


Bureau  of  Land  Management 
Colorado;  Rling  of  Plats  of  Survey 

May  9. 1986. 

The  plats  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management.  Denver.  Colorado. 
effecHve  10:00  a.m..  May  9, 1986. 

The  plat  representing  the  dependent 
resurvey  of  the  east  boundary,  portions 
of  the  north  boundary,  subdivisional 
lines,  and  subdivision  of  section  14,  the 
boundaries  of  Homestead  Entry  Survey 
No.  125  and  Mineral  Survey  No.  197ro, 
Fairview  lode,  and  the  survey  of  the 
subdivision  of  certain  sections,  T.  6  N., 
R.  84  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  No.  712,  was  accepted 
May  27, 1986. 

The  plat  representing  the  dependent 
resurvey  of  the  east  boundary,  T.  7  N.,  R. 
84  W.,  Sixth  Principal  Meridian. 
Colorado.  Group  No.  712,  was  accepted 
May  27, 1986. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  2020 


JM   I 


22138 
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Arapahoe  Street,  Denver,  Colorado 

80205. 

lack  A.  Eaves, 

Acting  Chief  Cadastral  Surveyor  for 

Colorado. 

|FR  Doc.  66-13709  Filed  6-17-86;  8:45  amj 

BtUJNG  CODE  4310-«4-M 


IM  I 


IOR-22094,  OR-36343] 

Oregon;  Proposed  Continuation  of 
Wittidrawals 

agency:  Bureau  of  Land  Management, 
Interior. 

ACnOH:  Notice. 

summary:  The  U.S.  Coast  Guard 
proposes  that  two  land  withdrawals  for 
the  Cape  Arago  Light  Station  continue 
for  an  additional  25  years.  The  land 
would  remain  closed  to  surface  entry 
and  mining  but  has  been  and  would 
remain  open  to  mineral  leasing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Champ  Vaughan,  BLAi  Oregon  State 
Office.  P.O.  Box  2965,  Portland,  Oregon 
97208  (Telephone  503-231-6905). 
SUPPlfMENTARY  INFORMATION:  The  U.S. 
Coast  Guard  proposes  that  the  existing 
land  withdrawals  made  by  the 
Executive  Orders  of  September  11, 1854, 
and  June  14, 1876,  be  continued  for  a 
period  of  25  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751, 
43  U.S.C.  1714. 

The  land  involved  is  located 
approximately  three  miles  west  of 
Charleston  and  contains  19.2  acres 
within  Section  4,  T.  26  S.,  R.  14  W.. 
W.M.,  Coos  County,  Oregon. 

The  purpose  of  the  withdrawals  is  to 
protect  the  Cape  Arago  Light  Station. 
The  withdrawals  segregate  the  land 
from  operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuations  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 


Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 

Dated:  June  5, 1986. 
B.  LaVelle  Black, 

Chief,  Branch  of  Lands  and  Minerals 

Operations. 

IFR  Doc.  88-13710  Filed  6-17-86;  8:45  am] 

MIXING  COOE  4310-33-M 


[ORE-016674] 

Oregon;  Proposed  Continuation  of 
Withdrawal 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


summary:  The  Department  of  the  Army, 
Corps  of  Engineers  proposes  that  a  land 
withdrawal  for  the  Lost  Creek  Lake 
Project  continue  in  part  for  an  additional 
100  years.  The  lands  would  remain 
closed  to  surface  entry  and  mining  but 
have  been  and  would  remain  open  to 
mineral  leasing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Champ  Vaughan,  BLM  Oregon  State 
Office;  P.O.  Box  2965,  Portland.  Oregon 
97208  (Telephone  503-231-6905). 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army.  Corps  of 
Engineers,  proposes  that  the  existing 
land  withdrawal  made  by  Public  Land 
Order  No.  5105  of  August  6. 1971,  be 
continued  in  part  for  a  period  of  100 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat.  2751.  43  U.S.C.  1714. 

The  lands  involved  are  located 
approximately  24  miles  northeast  of 
Medford  and  aggregate  approximately 
1.731.72  acres  within  T.  33  S..  Rgs.  1  and 
2  E.,  W.M..  Jackson  County,  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Lost  Creek  Lake  Project.  The 
withdrawal  segregates  the  lands  from 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 
The  Corps  of  Engineers  has  also 
relinquished  the  balance  of  the 
withdrawal,  aggregating  approximately 
746.13  acres,  which  is  no  longer  needed 
for  project  purposes. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 


continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specificed  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  )une  6. 1986 
B.  UVelle  Black, 

Chief  Branch  of  Lands  and  Minerals 
Operations 
(FR  Doc.  86-13711  Filed  6-17-86;  8:45  am) 

WIXINO  COOE  4310-33-M 
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[WASH-02114.  WASH-028S0.  WASH-03205, 
OR-22188  (WASH).  OR-22372  (WASH), 
OR-22373  (WASH),  OR-22374  (WASH), 
OR-22619  (WASH).  OR-25898  (WASH)] 

Washington;  Proposed  Continuation  of 
Withdrawals 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


summary:  The  U.S.  Department  of 
Energy  proposes  that  nine  separate  land 
withdrawals  for  the  Hanford  Nuclear 
Reservation  continue  for  an  indefinite 
period.  The  lands  would  remain  closed 
to  surface  entrj'  and  mining  but  would 
be  opened  to  mineral  leasing  subject  to 
Department  of  Energy  concurrence. 
FOR  FURTHER  INFORMATION  CONTACT. 
Champ  Vaughan.  BLM  Oregon  State 
Office.  P.O.  Box  2965,  Portland,  Oregon 
97208.  (Telephone  503-231-6905). 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  proposes  that  the 
existing  land  withdrawals  made  by  the 
Secretarial  Order  of  April  26, 1937; 
Public  Land  Orders  Nos.  165  of 
September  6, 1943, 191  of  November  1, 
1943,  261  of  January  24, 1945, 1273  of 
March  14, 1956,  2122  of  June  9. 1960.  and 
2265  of  February  13. 1961;  Bureau  of 
Land  Management  Order  of  June  18. 
1947;  and  Public  Law  88-557  of  August 
31, 1964,  as  modified  and/or  amended, 
be  continued  for  an  indefinite  period 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751.  43  U.S.C  1714. 
The  lands  involved  are  located 
adjacent  to  the  Columbia  River  north  of 


Richland  and  aggregate  64,709.37  acres 
within  Benton,  Franklin,  and  Grant 
Counties,  Washington. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Hanford  Site  also  known  as 
the  Hanford  Nuclear  Reservation.  The 
withdrawals  segregate  the  lands  from 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws, 
and  except  for  1,214  acres,  the  mineral 
leasing  laws.  No  change  is  proposed  in 
the  purpose  or  segregative  effect  of  the 
withdrawals  except  to  open  63,495.37 
acres  to  applications  and  offers  under 
the  mineral  leasing  laws.  The 
Department  of  Energy  also  has 
jurisdiction  over  approximately  300,000 
acres  of  adjacent  acquired  lands  which 
are  affected  by  this  notice. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuations  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  v^rill  determine 
whether  or  not  the  withdrawals  will  be    ^ 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  June  6. 1986. 
B.  LaVelle  Black. 

Chief  Branch  of  Lands  and  Minerals 

Operations. 

IFR  Doc.  86-1372  Filed  6-17-86:  8:45  am) 

BIIXINO  COOC  4310-3»-M 


(WASH-0911) 

Washington;  Proposed  Continuation  of 
Withdrawal 

AGENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army. 
Corps  of  Engineers  proposes  that  a  land 
withdrawal  for  the  Chief  Joseph  Dam 
Project  continue  for  an  additional  100 
years.  The  lands  would  remain  dosed  to 
surface  entry  and  mining,  but  would  be 
opened  to  mineral  leasing  subject  to 
Department  of  Army  concurrence. 


FOR  FURTHER  INFORMATION  CONTACT 

Champ  Vaughan.  BLM  Oregon  State 
Office.  P.O.  Box  2965.  Portland.  Oregon 
97208.  (Telephone  503-231-6905). 

SUPPLEMENTARY  INFORMATION: 

The  Department  of  the  Army,  Corps  of 
Engineers,  proposes  that  the  existing 
land  withdrawal  made  by  Public  Land 
Order  No.  1356  of  November  5, 1956,  be 
continued  for  a  period  of  100  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  1976. 
90  Stat.  2751.  43  U.S.C.  1714. 

The  lands  involved  are  located 
adjacent  to  the  Columbia  River 
downstream  from  the  Grand  Coulee 
Dam  and  aggregate  1,474.19  acres  within 
T.  30  N..  Rgs.  26,  27,  28,  and  29  E.,  and  T. 
31  N.,  R.  30  E.,  W.M.,  Douglas  County, 
Washingon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Chief  Joseph  Dam  Project. 
The  withdrawal  segregates  the  lands 
from  operation  of  the  public  land  laws 
generally,  including  the  mining  laws  and 
mineral  leasing  laws.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawal  except  to  open 
the  lands  to  applications  and  offers 
under  the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawal  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawal  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 

Dated:  June  9. 1986. 
B.  UVelle  Black. 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  86-13713  Filed  6-17-86;  8:45  am) 
BILUNG  COOE  4310-S3-M 

Las  Vegas  District  Advisory  Council 
Meeting 

Notice  is  herby  given  in  accordance 
with  Pub.  L.  92-463  that  a  meeting  of  the 
Bureau  of  Land  Management.  Las  Vegas 


District  Advisory  Council  will  be  held 
July  16, 1986. 

The  meeting  will  begin  at  9:00  a.m.,  in 
the  conference  room  of  the  Las  Vegas 
District  Office,  4765  W.  Vegas  Drive.  Las 
Vegas.  Nevada. 

The  meeting  agenda  will  include: 

1.  Aerojet  exchange  update. 

2.  Riparian  projects  update. 

3.  Forest  Service/Bureau  of  Land 
Management  Interchange  update. 

4.  Review  of  the  River  Mountain 
Resource  Management  issues. 

5.  Nominations  for  Advisory  Council 
membership. 

6.  CRMP  (restructuring) 

The  meeting  of  the  Advisory  Council 
is  open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the  board. 
Written  statements  for  the  Board's 
consideration  can  be  mailed  in  care  of 
the  Las  Vegas  District  Manager.  4765  W. 
Vegas  Drive,  Las  Vegas,  Nevada  89126. 
Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager,  Las  Vegas  District,  at  the 
above  address,  by  July  11. 1986. 
Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per- 
person  time  limit  may  be  established  by 
the  District  Manager. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the 
District  Office  and  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours  7:30  a.m. 
until  4:15  p.m.  within  30  days  following 
the  meeting. 

Dated:  June  9. 1986. 
Ben  F.  Collins, 

District  Manager. 

[FR  Doc.  86-13706  Filed  6-17-86:  8:45  am] 

MLUNQ  COOE  4S10-«4^ 


Oregon:  Proposed  Management 
Framework  Plan  Amendment  and 
Environmental  Assessnient  for 
Management  of  Wild  Horses,  Burns 
District 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Availability  of  proposed  land 

use  plan  amendment  and  environmental 

assessment  in  the  Bums.  Oregon 

District. 

summary:  Pursuant  to  section  202  (c) 
and  (f)  of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA).  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  the  Bureau  of 
Land  Management  has  prepared  a 
proposed  Land  Use  Plan  Amendment 
and  Environmental  Assessment  (EA)  for 
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IM  I 


public  lands  administered  by  BLM  in  the 
Bums  District.  The  Amendment  and 
Environmental  Assessment  address 
three  alternatives  for  managing  wild 
horses  on  the  Riddle  Mountain  Herd 
Management  Area.  One  of  the 
alternatives  would  affect  land  use  plans 
for  the  Drewsey,  Riley  and  Andrews 
Planning  Areas.  The  other  two 
alternatives  would  affect  only  the 
Drewsey  Management  Framework  Plan. 
All  of  the  herd  areas  are  in  central  or 
southern  Harney  County  Oregon. 

The  document  has  been  mailed  to  the 
Bums  District's  list  of  known  interested 
or  affected  groups  and  individuals. 

In  addition,  public  reading  copies  will 
be  available  for  review  at  the  following 
locations: 

Bureau  of  Land  Management,  Office  of 
Pubhc  Affairs.  825  NE  Multnomah 
Street.  PorUand.  Oregon  97208 
Bureau  of  Land  Management.  Bums 
District  Office,  74  South  Alvord. 
Bums,  Oregon  97720. 
A  limited  number  of  copies  of  the 
document  are  available  upon  request  to 
the  BLM  Bums  District  Office. 

Written  comments  should  be  sent  by 
August  la  1986  to  District  Manager. 
Bureau  of  Land  Management,  74  South 
Alvord.  Bums,  Oregon  97720. 

An  open  house  will  be  held  Friday. 
July  11, 1986  at  the  Bureau  of  Land 
Management  Bums  District  Office  from 
9:00  A.M.  to  4:30  P.M.  BLM  personnel 
will  be  available  to  answer  questions 
regarding  the  Plan  Amendment  and 
Environmental  Assessment. 
FOR  FVJfrrHER  INFOmiATION  COMTACT 
Joshua  L  Warburton.  District  Manager. 
Bums  District  Office,  Telephone  (503) 
573-5241. 

SUPPLEMENTARY  INFORMATION:  The  plan 
amendment  process  was  started  with 
publication  of  the  Notice  of  Intent  in  the 
February  6, 1986  Federal  Register  and 
local  newspaper,  proposed  planning 
issues  and  criteria  and  possible 
alternatives  were  published  on  February 
13, 1986. 

The  proposed  Plan  amendment  and 
Environmental  assessment  identifies 
three  altematives  for  adjusting 
management  of  the  wild  horses  in  the 
Riddle  Mountain  Herd  Management 
Area.  The  preferred  altemative  would 
remove  all  wild  horses  from  a  portion  of 
the  Herd  Management  Area  which  is 
now  under  State  and  private  ownership 
and  compensate  for  their  removal  by 
adjusting  management  levels  in  other 
areas. 

After  the  comment  period,  a  proposed 
decision  will  be  published  subject  to  a 
30  day  protest  period.  Subsequently  a 
final  decision  will  be  issued. 


E)ated:  June  la  1966. 
Joshua  L.  Waiburioo, 

Bums  District  Manager. 

|FR  Doc.  86-13739  Filed  6-17-66:  8:45  am] 

mXINQ  COOC  «310-3>4( 


Bureau  of  Redanuition 

Infonnation  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  ttte  Paperworlc 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer.  Washington,  DC  20503, 
telephone  (202)  395-7340. 

Title:  Recreation  and  Wildlife 
Summary 

Abstract:  Recreation  and  Wildlife 
Summary  data  are  needed  to  plan, 
develop,  administer,  and  monitor 
recreation  areas  on  Reclamation 
projects.  These  data  are  used  in  making 
land  management  decisions  and  in 
responding  to  Congressional  and  public 
inquiries.  Respondents  are  State  and 
county  government  agencies  and  water 
user  organizations  that  have  recreation 
management  agreements  with  the 
Bureau  of  Reclamation. 

Bureau  Form  Number:  None 

Frequency:  Annual 

Description  of  Respondents:  Non- 
Federal  Public  Bodies 

Annual  Responses:  166 

Annual  Burden  Hours:  664 

Bureau  Clearance  Officer:  Alma 
Gonzales— (202)  343-4249 

Dated:  June  10. 1986. 
C  Dale  Duvall, 

Commissioner. 

(FR  Doc.  88-13897  Filed  6-17-86;  8:45  am) 

MLUNQCOOC  431».M-« 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits: 
Endangered  Species 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 


provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.\. 

Applicant:  Ervin  Nutter.  Xenia  OH, 
PRT-707609. 

The  applicant  requests  a  permit  to 
import  a  trophy  from  a  bontebok 
[Damaliscus  dorcas  dorcas]  which  was 
a  member  of  a  captive  herd  maintained 
by  F.W.M.  Bowker,  Jr.,  Crahamstown, 
Republic  of  South  Africa.  The  herd  is 
maintained  for  the  purpose  of  sport 
hunting.  The  applicant  contends  that 
permission  to  import  trophy  will 
enhance  the  likelihood  of  the  continued 
maintenance  of  this  herd  and  thereby 
enhance  the  likelihood  of  the  survival  of 
the  species. 

Applicant:  Chicago  Zoological 
Society,  Brookfield.  IL  60513,- PRT- 
707747. 

The  applicant  requests  a  permit  to 
import  one  captive-bom  male  margay 
[FeJis  weidii)  from  the  Regent  Park  Zoo 
in  London,  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  species. 

Applicant:  Michael  Worley,  DVM,  San 
Diego,  CA;  PRT-704049. 

The  applicant  requests  a  permit  to 
import  blood  and/or  tissue  from  captive- 
bred  snow  leopards  [Panthera  uncia] 
and  wild-caught  cheetahs  [Acinonyx 
Jubatus]  for  the  purpose  of  determinig 
disease  prevalence  and  exposure  to 
infectious  organisms.  This  replaces  the 
two  notices  published  in  May  1986  for 
the  Zoological  Society  of  San  Diego  and 
Michael  Woriey  respectively,  PRT 
704949,  to  import  blood  and/or  tissue 
from  wild-caught  endangered  felids/ 
cheetahs. 

Applicant:  Infl  Succulent  Institute. 
Inc..  Orinda,  CA;  PRT-707277. 

The  applicant  requests  a  permit  to 
export  artificially  propagated 
Coryphantha  minima  to  Mr.  N.E. 
Wilbraham,  Cheshire.  England,  for  the 
purpose  of  enhancement  of  propagation. 

Documents  and  other  information 
submitted  with  these  apphcations  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611, 1000  North  Glebe  Road, 
Ariington,  Virginia  22201,  or  by  writing 
to  the  Director,  U.S.  Fish  and  Wildlife 
Service  of  the  above  address. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 


Dated:  June  13, 1986. 
Earl  B  Baysinger, 

Chief.  Federal  Wildlife  Permit  Office 
|FR  Doc.  85-13776  Filed  6-17-86;  8:45  am) 
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Receipt  of  Application  for  Permit; 
Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  applications  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  applications  were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.,  the 
Endangered  Species  Att  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.)  and 
the  regulations  goveming  marine 
mammals  and  endangered  species  (50 
CFR  Part  17  and  18). 

Applicant:  Name:  Bob  Brownell,  U.S. 
Fish  and  Wildlife  Service,  Denver 
Wildlife  Research  Center,  San  Simeon, 
CA.  PRT-672624. 
Type  of  Permit:  Scientific  Research. 
Name  and  Number  o/ Animals;^  240 
California  sea  otters  [Enhydra  lutris 
nereis). 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
capture,  tag  and  release  these  animals  in 
support  of  long  term  life  history  studies. 

Source  of  Marine  Mammals  for 
Research:  Off  the  coast  of  California. 
Period  of  Activity:  3  years. 
Applicant:  Name:  Dr.  Donald  Siniff, 
University  of  Minnesota,  Minneapolis. 
MN,  PRT-678319. 

Type  of  Permit:  Scientific  Research. 
Name  and  Number  of  Animals:  960 
Alaskan  sea  otters  (Enhydra  lutris 
lutris). 

Summary  of  Activity  to  be 
Authorized:  This  amends  the  applicant's 
previous  permit  to  take  Alaskan  sea 
otters  in  the  Prince  William  Sound. 

The  applicant  proposes  to  take  otters 
to  obtain  information  on  population 
parameters  and  to  determine  the  cause 
of  observed  large  magnitude  variation  in 
the  density  of  otters  on  the  North 
Aleutian  shelf  in  the  vicinity  of  False 
Pass.  The  applicant  proposes  to  tag  a 
total  of  960  otters  at  the  two  locations 
(Prince  William  Sound  and  False  Pass). 
One  hundred  and  sixty  will  be  surgically 
implanted  with  a  radio  transmitter,  and 
have  a  blood  sample  and  a  premolar 
tooth  extracted.  Pups  will  be  recaptured 
up  to  3  times  for  growth  data. 

Source  of  Marine  Mammals  for 
Research:  Prince  William  Sound  and 
False  Pass,  Alaska. 
Period  of  Activity:  2  Vi  years. 
Applicant:  Name:  Mr.  Anthony 
DeGange.  U.S.  Fish  &  Wildlife  Service. 


Alaska  Office  of  Fish  ft  Wildlife, 
Research.  Anchorage,  AK,  PRT-708155. 

Type  of  Permit:  Scientific  Research. 

Name  and  Number  of  Animals:  200 
Alaskan  sea  otters  [Enhydra  lutris 
lutris). 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
take  these  animals  to  determine 
population  parameters  and  other 
management  information.  Two  hundred 
animals  will  be  tagged,  up  to  70  will  be 
surgically  implanted  with  radio 
transmitters  and  have  blood  extracted, 
and  50  will  be  tagged  and  have  a 
premolar  extracted.  Pups  will  be 
recaptured  up  to  3  times  for  growth  data. 

Source  of  Marine  Mammals  for 
Research:  Off  of  Kodiak  Island  and 
Shuyak  Island,  Alaska. 

Period  of  Activity:  2  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  these  applications 
to  the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisor's  for 
their  review. 

Written  data  or  conmients,  requests 
for  copies  of  the  complete  applications, 
or  requests  for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director,  U.S.  Fish  and  Wildlfie  Service 
(FWPO),  1000  North  Glebe  Road,  Room 
611.  Arlington.  Virginia  22201.  within  30 
days  of  the  publication  of  this  notice. 
Anyone  requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  applications  are 
available  for  review  during  normal 
business  hours  (7:45  am  to  4:15  pm]  in 
Room  601.  North  Glebe  Road,  Arlington. 
Virginia. 

Dated:  June  13, 1986. 
Earl  B.  Baysinger, 

Chief  Federal  Wildlife  Permit  Office. 
[FR  Doc.  86-13775  Filed  6-17-86;  8:45  am] 
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National  Park  Service 

Illinois  and  Michigan  Canal  National 
Heritage  Corridor  Commission; 
Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  86  Stat.  770.  5  U.S.C.  App.  1,  as 
amended  by  the  Act  of  September  13, 
1976,  90  Stat.  1247.  that  a  meeting  of  the 
Illinois  and  Michigan  National  Heritage 
Corridor  Commission  will  be  held  June 
24, 1986,  beginning  at  10  a.m.  at  Moraine 
Valley  Community  College,  Employment 


Training  Center,  6201  West  115th  Street. 
Worth.  Illinois. 

The  Commission  was  originally 
established  on  August  24, 1984,  pursuant 
to  provisions  of  the  Illinois  and 
Michigan  Canal  National  Heritage 
Corridor  Act  of  1984,  98  Stat.  1456. 16 
U.S.C.  461  to  implement  and  support  the 
conceptual  plan. 

Matters  to  be  discussed  at  the  meeting 
will  include  introduction  of  the  recently 
appointed  Director  of  the  Illinois  and 
Michigan  Canal  National  Heritage 
Corridor  Commission,  discussion  of 
various  projects  scheduled  for  funding 
during  the  remainder  of  FY  86,  reports 
from  the  boundary  subconmiittee  and 
the  svfbcommittee  on  signs.  There  will 
also  be  a  tour  of  the  Cal-Sag  Channel. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  submit 
written  statements  to  the  official  listed 
below  prior  to  the  meeting.  Further 
information  concerning  the  meeting  may 
be  obtained  from  Alan  M.  Hutchings, 
Chief.  Division  of  Extemal  Affairs, 
Midwest  Region,  National  Park  Service, 
1709  Jackson  Street,  Omaha,  Nebraska 
68102,  telephone  402-221-3481  (FTS  864- 
3481).  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Midwest  Regional  Office  3  weeks  after 
the  meeting. 

Dated:  June  10,  198a 
diaries  H.  Odegaard. 
Regional  Director,  Midwest  Region. 
[FR  Doc.  86-13782  Filed  6-17-86:  8:45  am] 

MLUNG  COOE  4310-7»-« 

Plan  of  Operations  for  the  Purpose  of 
Oil  Drilling;  Big  Cypress  National 
Preserve 

Notice  is  hereby  given  pursuant  to 
S  9.52(b)  of  Title  36  of  the  Code  of 
Federal  Regulations  of  the  availability 
for  comment  and  review  of  a 
Supplement  to  the  Master  Plan  of 
Operations  submitted  by  Exxon 
Company,  U.S.A.,  for  the  purpose  of  oil 
drilling  in  the  Big  Cypress  National 
Preserve.  Copies  of  the  Supplement  to 
the  Master  Plan  of  Operations  are 
available  for  review  at:  Big  Cypress 
National  Preserve,  S.R.  Box  110, 
Satinwood  Drive,  Ochopee,  Florida. 
33943  (telephone  813-695-2000); 
National  Park  Service.  Southeast 
Regional  Office.  75  Spring  Street  SW.. 
AUanta.  Georgia,  30303  (telephone  404- 
331-4916)  and  at  the  Miami-Dade  Public 
Library,  1  Biscayne  Boulevard,  Miami, 
Florida.  33139.  Comments  received 
within  thirty  days  of  the  publication  of 
this  notice  will  be  entered  into  the 
o^icial  record.  For  further  information 
contact  Fred  Fagergren.  Suprintendent,  . 
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Big  Cypress  National  Preserve,  (813) 

695-2000. 

Fred  (.  Fasetgren, 

SuperiatetidetiL 

|FR  Doc  86-13781  Filed  6-17-86;  8:45  amj 


INTERNATIONAL  TRADE 
COMMISSION 

(Inwcsttgatton  Na  337-TA-1431 

Certain  Amorphous  Metal  Alloys  and 
Amorphous  Mstal  Artidos;  Decision  To 
Review  Mttal  Advisory  Opinion  and  To 
Remand  the  Proceedings  to  the 
Presiding  Administrative  Law  Judge 
for  Further  Rmftfigs 

agency:  International  Trade 

Commission. 

action:  Review  of  initial  advismy 

opinion  and  remand  to  the  presiding 

administrative  law  judge  (ALJ)  for 

additional  findings  of  fact  and  other 

information. 

summary:  The  Conmiission  has  ordered 
a  review  of  an  initial  advisory  opinion 
(lAO)  finding  that  the  modified 
amorphous  metal  casting  processes  of 
the  following  parties  would  not  infringe 
the  process  patent  protected  by  the 
general  exclusion  order  in  the  above- 
captioned  investigation:  Hitachi  Metals. 
Ltd.:  Hitachi  Metals  International,  Ltd.; 
and  Vacuumschmelze  GmbH.  The 
Commission  also  has  remanded  the  lAO 
to  the  presiding  AL)  for  additional 
findings  of  fact  and  other  information. 
FOft  FURTHER  INFORMATION  CONTACT: 
Jean  A.  Heck.  Esq..  Office  of  the  General 
Counsel,  U.S.  Intemational  Trade 
Commission,  telephone  202-523-0350. 
SUPPLEMENTARY  INFORMATION: 

Background 

Investigation  No.  337-TA-143  initially 
was  conducted  between  April  13, 1983, 
and  October  15, 1984,  to  determine 
whether  there  was  a  violation  of  section 
337  of  the  Tariff  Act  of  1920  (19  U.S.C. 
1337)  in  the  importation  or  sale  of 
certain  amorphous  metal  alloys  and 
amorphous  metal  articles  from  Japan 
and  West  Germany.  [See  48  FR  15963, 
Apr.  13. 1983;  48  FR  43108,  Sept.  21, 1983: 
and  49  FR  4047.  Feb.  1. 1984.)  After 
finding  a  violation  in  the  importation  of 
the  accused  amorphous  metal  articles 
[see  49  FR  29159,  July  18. 1984).  the 
Commission  issued  a  general  exclusion 
order  that  prohibits  the  entry  of 
amorphous  metal  articles  manufactured 
abroad  by  the  casting  process  disclosed 
in  claims  1.  2,  3,  5,  8,  or  12  of 


complainant  Allied  Corp.'s  U.S.  Letters 
Patent  4.221,257  (the  '257  patent).  See 
Certain  Amorphous  fnklaJ  Alloys  and 
Amorphous  Metal  Articles, 
InvestigaUon  No.  337-TA-143,  USITC 
Publication  1664  (October  1984);  49  FR 
42083  (Oct.  24. 1984).  The  exclusion 
order  was  based  on  the  Commission's 
final  determination  (an  unreviewed 
initial  determination  (ID))  holding  that 
the  casting  processes  used  by  the 
foreign  respondents  would  infrings  one 
or  more  claims  of  the  '2S7  patent  if  those 
processes  were  used  in  the  United 
States.  (See  49  FR  2915a  July  1&  1984, 
and  USITC  PublicaUon  1664— ID  of  May 
14. 1984.) 

The  Commission  is  currently 
conducting  advisory  opinion 
proceedings  pursuant  to  19  CFR 
211.54(b)  to  determine  whether  the 
modified  casting  processes  of  the 
following  respondents  would  infringe 
the  '257  patent  if  such  processes  were 
used  in  the  United  States:  Hitachi 
Metals,  Ltd.  (Hitachi),  Hitachi  Metals 
International  Ltd.  (Hitachi),  and 
Vacuumschmelze  GmbH 
(Vacuumschmelze).  (5ee  Commission 
Action  and  Order  of  July  26, 1985,  and 
Commission  Action  and  Order  of  Sept. 
11, 1985.)  These  proceedings  stem  from  a 
conclusion  in  the  aforementioned  ID 
from  the  original  investigation,  to  the 
effect  that  the  respondents'  casting 
processes  were  infringing,  but  that 
certain  modification  would  avoid 
noninfringement.  (See  USITC  Pub. 
1664 — ID  at  30-73.)  Instead  of  seeking 
judicial  review  of  the  ID,  Hitachi  and 
Vacuumschmelze  returned  to  the 
Commission,  claiming  to  have  made 
modifications  in  their  casting  processes, 
and  seeking  (1)  modification  of  the 
exclusion  order  or  (2)  issuance  of  an 
advisory  opinion  to  facilitate  the 
importation  of  articles  cast  by  the 
allegedly  modified  processes.  [See 
Motion  No.  143-86  "C"  (Feb.  22, 1985), 
and  Motion  No.  143-89'C  (May  23, 
1985).) 

The  Commission  also  is  conducting 
exclusion  order  modification 
proceedings  pursuant  to  19  CFR  211.57 
to  determine  whether  the  planned 
means  of  enforcing  the  exclusion  order 
are  such  that  the  order  should  be 
modified,  vacated  or  left  unchanged.  See 
Commission  Action  and  Order  of  July 
26. 1985.  50  FR  31260  (Aug.  1, 1985). 

On  March  3. 1986,  the  presiding  ALJ 
issued  an  lAO.  together  with  findings  of 
fact  and  conclusions  of  law.  The  lAO 
states  that  Hitachi  and 
Vacuumschmelze  now  hav^  the 
capability  to  manufacture  good  quality 


wide  amorphous  metal  strip  in 
commercial  quantities  by  casting 
processes  that  have  been  modified  to 
avoid  infringement  of  the  "257  patent. 

On  March  3. 1986,  the  ALJ  also  issued 
a  recommended  determination  (RD) 
concerning  the  proposed  modification  of 
the  exclusion  order  issued  in  the 
exclusion  order.  The  RD  states  that  the 
exclusion  order  should  be  modified  to 
include  (1)  a  description  of  the  patented 
process,  (2)  the  width  of  amorphous 
metal  articles  covered  by  the  order.  (3) 
provisions  for  recordkeeping  and  a 
certification  process,  and  (4)  a  provision 
for  further  administrative  proceedings, 
as  needed.  The  RD  also  states  that  the 
Commission  should  issue  an  order 
directing  all  respondents  to  cease  and 
desist  from  importing  into  the  United 
States  and  selling  amorphous  metal 
articles  made  by  the  patented  process. 

Review  of  the  lAO 

Allied  and  the  Commission 
investigative  attorney  petitioned  for 
review  of  the  LAO,  citing  alleged  errors 
of  law  and  fact  in  the  ALJ's  reading  of 
the  patent,  interpretation  of  the  claims, 
application  of  the  doctrine  of 
equivalents  and  conclusion  of 
noninfringement.  Opposing  responses 
were  filed  by  the  following  respondents: 
Hitachi.  Vacuumschmelze.  Nippon  Steel 
Corp.,  and  Nippon  Steel  U.S.A.,  Inc.* 

After  reading  the  LAO  and  the 
accompanying  findings  of  fact  and  after 
considering  the  arguments  of  the  parties, 
the  Commission  ordered  a  review  of  the 
LAO.  The  Commission  also  remanded 
the  lAO  to  the  ALJ  for  additional 
findings  of  fact  and  other  information. 
The  scope  of  the  review  and  the 
additional  findings  and  information  to 
be  provided  by  the  ALJ  are  set  forth  in 
detail  in  the  Commission  Action  and 
Order  of  June  5, 1988.  The  additional 
findings  and  information  will  be 
considered  by  the  Commission  in 
determining  whether  to  adopt  or  reverse 
the  lAO. 

The  Commission  also  referred  AUied's 
recently  filed  motion  to  admit  new 
evidence  (and  request  for  sanctions) 


■  The  Nippon  respondenti  were  parties  in  the 
original  inwwligalion  (s«e  48  FR  43106.  Sept.  21. 
1983).  and  were  found  to  have  imported  amorphous 
metal  articles  made  by  a  process  that  would 
infringe  claims  of  the  '257  patent,  if  that  process 
were  used  in  the  United  Stales.  (See  USITC  Pub. 
1664 — ID  St  70-73.)  Nippon  did  not  request  an 
advisory  opinion,  but  did  particpate  in  the  Hilachi- 
Vacuumschmelie  advisory  opinion  proceedings  to  a 
limited  extent. 


against  Hitachi  to  the  ALJ  for 
disposition.  The  Commission  has 
ordered  the  ALJ  to  determine  if  the  new 
evidence  (if  admitted)  and  sanctions  (if 
ordered)  would  change  the  findings  and 
conclusions  in  the  lAO  with  respect  to 
Hitachi.  See  Motion  No.  143-120"C".  and 
Commission  Action  and  Order  of  June  5. 
1986. 

No  deadlines  have  been  set  for  the 
ALJ  to  issue  a  revised  lAO  upon 
complietion  of  the  remand  or  for  the 
Commission  to  conclude  its  review.  The 
remand  and  the  Commission's  review 
will  be  completed  as  expeditiously  as 
possible,  however. 

Commission  Action  on  the  RD 

The  Commission  also  has  remanded 
the  RD  to  the  ALJ  for  the  limited  purpose 
of  determining  if  the  advice  in  the  RD 
would  change  if  Allied's  new  evidence 
is  admitted  and  sanctions  are  imposed 
against  Hitachi.  See  Commission  Action 
and  Order  of  June  5. 1986.  In  reaching  a 
final  disposition  of  the  RD.  however,  the 
Commission  will  consider  whether  to 
adopt  or  reject  the  advice  set  forth  in  the 
RD  concerning  modification  of  the 
exclusion  order.*  The  Commission's 
final  disposition  to  the  RD  will  take  into 
account  the  arguments  set  forth  in  the 
exceptions  to  the  RD  (and  the  responses 
thereto),  as  well  as  any  additional 
findings  or  modifications  to  the  RD 
resulting  from  the  remand. 

Public  inspection 

Nonconfidential  copies  of  all 
documents  filed  in  the  current 
proceedings  and  all  nonconfidential 
documents  filed  in  the  original 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  Docket  Section.  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington,  DC,  20436. 
telephone  202-523-0471.  Hearing- 
impaired  individuals  are  advised  that 
information  concerning  the  current 
proceedings  and  the  original 
investigation  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

Issued:  June  13. 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  86-13795  Filed  6-17-86;  8:45  am| 
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•  Allied,  the  Commission  investigative  attorney. 
Hitachi,  and  the  U.S.  Customs  Service  have  filed 
exceptions  lo  the  RO. 


llnvesHgation  No.  337-TA-242] 

Certain  Dynamic  Random  Access 
Memories,  Components  Thereof  and 
Products  Containing  Same; 
Commission  Determination  Not  To 
Review  initial  Determination 
Designating  the  investigation  More 
Complicated 

AGENCY:  International  Trade 
Commission. 

action:  Nonreview  of  an  initial 
determination  (ID)  designating  the 
investigation  more  complicated. 

summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  administrative  law  judge's 
(ALJ)  ID  designating  the  above- 
captioned  investigation  more 
complicated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  M.  Czako.  Esq..  Office  of  the 
General  Counsel.  U.S.  Intemational 
Trade  Commission,  telephone  202-523- 
0359. 

SUPPLEMENTARY  INFORMATION:  On  April 
23. 1986,  respondents  Toshiba  Corp.  and 
Toshiba  American,  Inc.  (Toshiba)  filed  a 
motion  (Motion  No.  242-8)  for  an  order 
designating  the  aboVe-referenced 
investigation  more  complicated.  The 
Commission  investigative  attorneys  on 
April  28. 1988,  filed  a  response  in 
support  of  Toshiba's  motion.  On  May  2. 
1988.  complainant  Texas  Instruments, 
Inc.  (TI)  filed  a  response  opposing 
Toshiba's  motion. 

On  May  12. 1988,  the  presiding 
administrative  law  judge  (ALJ)  issued  an 
ID  (Order  No.  7)  designating  die 
investigation  more  complicated.  No 
petitions  for  review  or  comments  from 
government  agencies  were  received. 

The  Commission  has  determined  not 
lo  review  the  ID.  The  case  has  been 
designated  more  complicated  due  to  the 
large  number  of  patents  involved,  the 
complexity  of  the  domestic  industry 
issue,  and  the  need  for  time-consuming 
discovery. 

Copies  of  the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
cennection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  pjm.)  in 
the  Office  of  the  Secretary,  U.S. 
Intemational  Trade  Commission,  701  E 
Street  NW.,  Washington.  DC  20436. 
telephone  202-523-0161. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  June  12. 1986. 


By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

|FR  Doc.  86-13796  Filed  6-17-86;  8:45  smj 

MIXING  COOC  7020-02-M 


(Investigation  No.  337-TA-2371 

Certain  Miniature  Hacksaws; 
Commission  Decision  Denying  Court 
Enforcement  of  Subpoenae 

agency:  Intemational  Trade 
Commission. 

ACTION:  Denial  of  request  for  court 
enforcement  of  two  subpoenae. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Intemational  Trade 
Commission  has  denied  a  request  for 
court  enforcement  of  two  subpoenae 
issued  in  the  above-captioned 
investigtion. 

FOR  FURTHER  INFORMATION  CONTACT. 
Clark  Lutz,  Esq.,  Office  of  the  General 
Counsel,  U.S.  Intemational  Trade 
Commission,  Telephone  202-523-1641. 

SUPPLEMENTAL  INFORMATION:  This 
action  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  §  210.36  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.36). 

On  March  14, 1986,  the  presiding 
administrative  law  judge  (ALJ)  issued 
two  subpoenae  to  a  non-participating 
respondent,  the  Disston  Company 
(Disston).  Disston  failed  to  comply  with 
the  subponea  and.  on  May  1, 1988. 
complainant  The  Stanley  Works 
(Stanley)  filed  Complainant's  Motion  to 
Certify  to  the  Commission  a  Request  or 
Immediate  Court  Enforcement  of  Disston 
Subpoena.  No  responses  to  the  motion 
were  filed  and,  on  May  15, 1986,  the  ALJ 
issued  an  order  granting  Stanley's 
motion. 

'  Copies  of  the  Commission's  action 
and  order  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  Intemational  Trade 
Commission,  701  E  Street  NW., 
Washington,  DC  20436,  telephone  202- 
523-0161.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contracting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 
Issued:  June  12. 1986. 


JM    I 
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By  order  of  (he  Commission. 
KeniMth  R.  Mason, 
Secre/o/y. 

|FR  Doc.  86-13797  Filed  6-17-«6:  8:45  am] 
MLLMQ  CODE  7020-02-11 

{Investigation  No.  337-TA-237] 

Certain  Miniature  Hacksaws;  Receipt 
of  initial  Detenntnation  Terminattng 
Re«|Mftdents  on  the  Basis  of  Consent 
Order  Agreement 

agency:  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determinatibn  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  En  1  Machinery  Co.  Ltd.,  Yuo 
Noun  Enterprise  Co.  Ltd.  and  Kyuwn 
Industrial  Co.  Ltd^ 

SUPPI£1IENTARY  INFOfMaATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Conunission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  June  10. 1986. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington.  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission.  701  E 
Street  NW.,  Washington.  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 


Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  s^uld  be 
granted.  The  Commisaion  will  either 
accept  the  submission  in  confidence  or 
return  it. 
FOR  FURTHCR  MFOMNATION  COflTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

Issued:  June  9, 1986. 

By  order  of  the  Coinmission. 
Kenntfa  R.  Maaon. 
Secretary. 

[FR  Doc  86-13798  Filed  8-17-86;  8:45  am) 
BtLumcooc  TOaO-02-M 


[  Investigation  No.  S37-TA-24S] 

Certain  Plastic  Fasteners  and 
Processes  for  the  Manufacture 
Thereo^,  Investigation 

agency:  International  Trade 

Commission 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337  and  19  U.S.C. 

1337a. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  May 
12. 1986.  under  section  337  of  the  Tariff 
Act  of  1930. 19  U.S.C.  1337,  and  under  19 
U.S.C.  1337a,  on  behalf  of  Dennison 
Manufacturing  Company,  300  Howard 
Street  Framingham,  Massachusetts 
01701.  A  supplement  to  the  complaint 
was  filed  on  May  28, 1986.  The 
complaint,  as  supplemented,  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  of  certain 
plastic  fasteners  into  the  United  States, 
and  in  their  sale,  by  reason  of  alleged 
manufacture  abroad  by  a  process  which, 
if  practiced  in  the  United  States,  would 
infringe  (1)  at  least  claims  1-4  and  8-12 
of  U.S.  Letters  Patent  4,183,894;  (2)  at 
least  claims  1-6,  9-11,  and  13  of  U.S. 
Letters  Patent  4,304,743;  (3)  at  least 
claims  1-2,  6-7,  and  11-15  of  U.S.  Letters 
Patent  4,416,838;  and  (4)  by  reason  of 
alleged  infringement  of  at  least  claims 
1-4  and  8-12  of  U.S.  Letters  Patent 
4,429,437.  The  complaint  further  alleges 
that  the  effect  or  tendency  of  the  unfair 
methods  of  competition  and  unfair  acts 
is  to  destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
KM  FURTHOI  MF0NMAT10H  CONTACT: 

Steven  H.  Schwartz.  Esq..  or  Stephen  L 
Sulzer.  Esq.,  Office  of  Unfair  Impor^ 


Investigations.  U.S.  International  Trade 
Commission,  telephone  202-523-4877 
and  202-523-^19,  respectively. 

Aathority:  The  authority  for  institution  of 
this  iDvesti^tion  is  contained  in  cectton  337 
of  the  Tariff  Act  of  1930  and  in  S  210.12  of  the 
Commisaions  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
June  9, 1986,  ordered  that: 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
imlawful  importation  of  certain  plastic 
fasteners  into  the  United  States,  or  in 
their  sale,  by  reason  of  alleged 
manufacture  abroad  by  a  process  which. 
if  practiced  in  the  United  States,  would 
infringe  (1)  claims  1-4  and  8-12  of  U.S. 
Letters  Patent  4,183,894;  (2)  claims  1-6. 
9-11,  and  13  of  U.S.  Letters  Patent 
4,304J43;  (3)  claims  1-2, 6-7.  and  11-15 
of  U.S.  Letters  Patent  4,416,838;  and  (4) 
by  reason  of  alleged  infringement  of 
claims  1-4  and  6-12  of  U.S.  Letters 
Patent  4.42a437,  the  effect  or  tendency 
of  which  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  a'nd 
economically  operated,  in  the  United 
States; 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — 
Dennison  Manufacturing  Company,  300 

Howard  Street.  Framingham, 
Massachusetts  01701. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Dart  Won  Chemical,  a/k/a  Daewon,  152- 

12,  HwaYand-dong,  SungKong-Ku, 

Seoul,  Korea 
Hong  Sung  Ind.  Inc.,  27,  2-Ka. 

HweHyung/dong.  Choong-ku,  Seoul 

Korea 
Epven  Corp.,  120-27,  Do  Hwa-Dong, 

Nam-Klu,  Inchon,  Korea 
Kyung-Won  Ind.  Company  (No.  B-«-ia 

Ban  Wol  Industrial  Estate),  399-2, 

MokNae-Ri,  Junja-Myim,  SiHeung- 

kun,  KyungKi-Do,  Korea 
Dae  Yu  Sang  Sa  Company,  32, 1-Ka, 

EuIJi-Ro,  Chong-Ku,  Seoul,  Korea 
Sam  Sung  Chemical,  528, 1-Ka,  SungSoo- 

Dong,  SungDong-Ku,  Seoul,  Korea 
K  and  K  Company.  98.  BukChang-Dong. 

Choong-Ku,  Seoul,  Korea 


Dae  San  Precision  Company,  4-6 
KwangMyung  1-Dong.  KwanMyung 
City,  KyunglCi-Do,  Korea 
Dong-Hwa  (Don-Hwa  Marking  Co.), 
330-35.  DockSan-Dong,  KuRo-Ku, 
Seoul.  Korea 
Jin  Sung  Trading  Company,  93-62. 
BukChang-Dong,  Choong-ku,  Seoul, 
Korea 
MiSung  Trading,  47-12. 1-Ka.  WonHyo- 

Ro,  YongSan-Ku,  Seoul,  Korea 
Chang-In  Trading,  24-28, 1-Ka, 
ChoongMoo-Ro,  Choong-Ku,  Seoul, 
Korea 
LeMar,  Inc.,  305  E.  8th  Street,  Los 

Angeles.  California  90014 
Amram  Attachments,  Inc.,  960  Alabama 

Avenue,  Brooklyn,  New  York  11207 
Ben  Clements  &  Sons.  Inc.,  a/k/a 
Clements  Industries,  Inc.,  50  Ruta 
Court,  S.  Hackensack,  New  Jersey 
07606 
Central  Notion  Company,  Inc..  a/k/a 
Target,  800  Roebling  Street,  Brooklyn. 
New  York  11211 
Kwik-Ticket,  Inc.,  1328  Broadway.  New 

York,  New  York  10001 
Monarch  Marking  Systems,  P.O.  Box 

608,  Dayton,  Ohio  45401 
A.  Meyers  &  Sons  Corp.,  325  W.  3eth 
Street,  New  York,  New  York  10018 
DARA,  Inc.,  a/k/a/  Angeland,  Inc.,  3624 
S.  Broadway,  Los  Angeles,  California 
90007 
Jon  Barry  Company,  P.O.  Box  20038, 
Greely  Station.  New  York.  New  York 
10001-9902 
Acme  Thread  &  Supply.  Inc..  826  S.  Los 
Angeles  Street,  Los  Angeles. 
California  90014 
International  Merchandise,  Inc..  1117 
Tower  Road,  Schaumburg.  Illinois 
60195 
Texamerican,  Ina.  2080  N.W.  2l8t  Street 

Miami.  Florida  33142 
B  &  N  Distributors.'W7  Tankledge  Street. 
San  Carlos.  California  94070. 
(c)  Steven  Schwartz.  Esq..  and 
Stephen  L  Sulzer,  Esq.,  Office  of  Unfair 
Import  Investigations.  United  States 
International  Trade  Commission,  701  E 
Street  NW..  Room  124.  Washington.  DC 
20436.  shall  be  the  Commission 
investigative  attorneys,  party  to  this 
investigation:  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.Saxon.  Chief  Administrative 
Law  Judge.  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
S  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  {  201.ie(d)  and  210.21(a)  of 
the  rules  (19  CFR  201.16(d)  and 
210.21(a)).  such  responses  will  be 
considered  by  the  Commission  if 


received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemd  to  constitute  a  waiver  of  the  right 
to  appear  and  contest  the  allegations  of 
the  complaint  and  this  notice,  and  to 
authorize  the  administrative  law  judge 
and  the  Commission,  without  fiulher 
notice  to  the  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  en 
initial  determination  and  a  final 
determination  containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW..  Room 
156.  Washington.  DC  20436,  telephone 
202-523-0471.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

Issued:  June  12, 1986. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  86-13799  Filed  6-17-86;  8:45  am] 

■NXMaCOOC  7020-Ol-M 


(Investigation  No.  337-TA-2311 

Certain  Soft-Sculpture  DoHs  Popularity 
Known  as  Cabbage  Patch  Kids, 
Related  Uterature  end  Padcaging 
Therefor.  Commission  Decision  Not  to 
Review  initial  Detemination 
Terminating  Investigation  as  to 
Respondent  International  Panasound 
on  the  Basis  of  a  Settlement 
Agreement 

agency:  International  Trade 

Commission. 

action:  Termination  of  investigation  as 

to  a  respondent  on  the  basis  of  a 

settlement  agreement. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  18)  granting  a  motion  to 
terminate  the  investigation  as  to 
respondent  International  Panasound. 
Ltd.,  on  the  basis  of  a  settlement 
agreement 

RW  niRTNER  MFORMATtON  CONTACT: 
Stephen  A.  McLaughhn.  Esq..  Office  of 
the  General  Counsel  U.S.  International 


Trade  Commission,  telephone  202-523- 

0421. 

SUPPLEMENTARY  INFORMATION:  On 

October  1. 1985,  Original  Appalachian 
Artworks,  Inc.  (OAA),  and  Coleco 
Industries,  Inc.,  filed  a  section  337 
complaint  with  the  Commission  alleging 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  and  sale  of 
certain  Cabbage  Patch  Kids  dolls, 
together  with  the  related  literature  and 
packaging.  The  unfair  acts  alleged  were 
infringement  of  OAA's  copyrights, 
failure  to  mark  country  of  origin,  and 
violation  of  17  U.S.C.  \  601(a).  On  March 
3, 1986,  OAA  and  Coleco  moved  to 
terminate  the  investigation  as  to 
International  Panasound,  Ltd. 
(Panasound),  pursuant  to  rule  210.51  on 
the  basis  of  a  settlement  agreement.  The 
motion  was  supported  by  the 
Commission  investigative  attorney.  On 
May  7, 1986,  the  presiding 
administrative  law  judge  issued  an  ID 
(Order  No.  18)  granting  the  motion  and 
terminating  the  investigation  as  to 
Panasound  on  the  basis  of  the 
settlement  agreement.  No  petitions  for 
review  or  comments  from  the  public  or 
Goverment  agencies  concerning  the  ID 
were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  the 
Commission's  rule  210.53  (19  CFR 
210.53). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  offical 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  DC  20436. 
telephone  202-523-0161.  Hearing- 
impaired  persons  are  advised  that 
informaiton  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Issued:  )une  11, 1986. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  86-13800  Filed  6-17-88;  8:45  am] 

MUJNQ  COOE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

Release  of  WaybiU  Data  To  Check 
Validity  of  Waybill  Sample 

The  Commission  has  received  a 
request  from  R.L  Banks  &  Associates. 
Inc..  a  consulting  firm,  for  permission  to 
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use  certain  waybill  data  to  ascertain  the 
reliability  of  recent  Commission  waybill 
samples.  They  are  not  requesting  the 
data  on  behalf  of  any  client. 
SpeciHcally,  they  seek  the  following:  (1) 
Waybill  data  by  individual  railroad  to 
compare  with  the  data  in  the  Freight 
Commodity  Statistics  (FCS)  for  1980, 
1983. 1984,  and  1985,  when  available,  (2) 
any  analyses  or  studies  prepared  by 
Commission  contractors  concerning  any 
limitations  on  the  quality  of  the  waybill 
data,  (3)  any  commodity  specific 
comparisons  of  waybill  sample  and  QCS 
(Quarterly  Conmiodity  Statistics  Report) 
carloads  and  tons  by  railroad,  and  (4) 
summary  statistics  by  individual 
railroads  for  198a  1983, 1984,  and  1985. 
when  available,  and  railroad  junction 
volumes  sorted  by  forwarding  railroads 
as  contained  in  the  Enhancement 
Reports  prepared  by  ALK  Associates 
(ALK)  for  the  Commission.  With  regard 
to  the  junction  volumes.  R.L.  Banks 
wants  to  compute  the  waybill  sample's 
estimate  of  forwarded  and  received 
traffic  and  compare  them  with  the  FCS. 
The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least:  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after  (1)  Public  notice  is  provided 
so  affected  parties  have  an  opportunity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  (48  FR  40328, 
September  6, 1983). 

Accordingly,  if  any  parties  object  to 
this  request,  diey  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
date  of  this  notice.  They  should  also 
include  all  grounds  for  objection  to  the 
full  or  partial  disclosure  of  the  requested 
data.  "The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 


Any  parties  who  objected  will  be  timely 
notified  of  die  Director's  decision. 

Contact:  Elaine  Kaiser,  (202)  275-7003. 
Norata  R.  McGee, 
Acting  Secretary. 
[FR  Doc.  88-13722  Filed  6-17-88:  8:45  am] 
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[FInanc*  Pocket  No.  30806] 

Notice  of  Exemption  for  Joint  Project 
Involving  Relocation  of  a  Line  of 
Railroad;  Interstate  Railroad  Ca  et  al 

On  April  16, 1986,  Interstate  Railroad 
Company  (IRC),  Norfolk  and  Western 
Railway  Company  (NW),  Seaborad 
System  Railroad,  Inc.  (SBD),  Southern 
Railway  Company  (SRC),  and  Virginia 
and  Southwestern  Railway  Company 
(VSR)  filed  a  notice  of  exemption  under 
49  CFR  1180.2(d)(5)  to  relocate  a  line  of 
railroad.  The  exemption  was  effective 
April  23, 1986. 

IRC  and  VSR  are  owned  and 
controlled  by  SRC.  SRC  and  NW,  in 
turn,  are  controlled  by  Norfolk  Southern 
Corporation.  IRC's  lines  are  operated  by 
NW.' 

The  Virginia  Department  of 
Highways  (Virginia)  is  relocating  the 
U.S.  Highway  23  (Main  Street)  grade 
crossing  at  Appalachia,  VA.  Since  the 
location  of  IRC's  line  in  Appalachia  is 
interfering  with  this  project,  Virginia  has 
requested  that  the  line  also  be  relocated. 
The  parties  have  reached  an  agreement 
to  facilitate  the  line's  relocation.  Under 
the  agreement,  IRC  will  abandon,  and 
NW  will  discontinue  service  over.  4678.4 
feet  of  main  line  track  between  stations 
312  +  36.6  and  359+15.  Operations  will 
be  relocated  over  parallel,  connecting 
line  segments  belonging  to  IRC,  SBD, 
and  VSR. 

The  relocation  project  will  also 
require  the  removal,  realignment, 
relocation,  and  construction  of  certain 
track  segments  which  are  exempt  from 
Commission  jurisdiction  tmder  49  U.S.C. 
10907. 

Joint  projects  involving  the  relocation 
of  a  line  of  railroad  which  do  not  disrupt 
service  to  shippers  are  exempt  from  49 
U.S.C.  11343.  Tlie  proposed  relocation 
will  not  affect  any  shippers  because  no 
operational  or  service  changes  are 
Involved.  Accordingly,  the  relocation 
meets  the  criteria  of  49  CFR  1180.2(d)(5). 

The  Railway  Labor  Executives' 
Association  and  the  United 
Transportation  Union  have  expressed 
concern  about  the  impact  of  the 


proposal  on  labor.  Because  a  portion  of 
IRC's  operations  will  conducterd  over 
lines  leased  from  other  carriers,  we  shall 
impose  the  labor  protective  conditions 
set  forth  in  Mendocino  Coast  Ry..  Inc. — 
Lease  and  Operate.  354  I.C.C.  732  (1978). 
as  modified  in  360  I.C.C.  653  (1980). 
Further  because  the  relocation  project 
involves  and  incidential  abandonment, 
we  also  shall  impose  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  I.C.C.  91 
(1979).  Together,  these  conditions  satisfy 
the  statutory  requiements  of  49  U.S.C. 
10505  (g)(2). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  filed  at 
any  time.  The  filing  of  a  peition  to 
revoke  will  not  stay  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not  stay 
the  transaction. 

Decided:  June  13, 1986. 

By  the  Commission.  Richard  Lewis,  Acting 
Director.  Office  of  Proceedings. 
NoreU  R.  McGee, 
Acting  Secretary. 
[FR  Doc.  86-13955  Filed  6-17-86;  11:49  amj 
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■  Pursuant  to  an  exemption  granted  in  Finance 
Docket  Na  30582  (Sub-No.  1),  Norfolk  »  W.  Rwy. 
Co..  Southern  Rwy.  Co..  and  Interstate  R.R.  Co.- 
Exempt— Contract  to  Operate  Cr  Track.  Rts.  (not 
printed),  aerved  February  25, 1965. 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  June  13, 1986  a  proposed 
consent  decree,  Civil  Action  No.  85  C 
8394  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Illinois.  The  proposed  consent  decree 
concerns  control  of  air  pollution  at 
Interlake's  cast-house  at  its  steel  plant 
in  Chicago,  Illinois.  The  proposed 
consent  decree  requires  the  defendant  to 
comply  with  air  pollution  emission 
standards  that  represent  reasonably 
available  control  technology  or  to  install 
additional  secondary  controls. 
Defendant  is  also  required  to  pay  a  civil 
penalty  and  must  pay  stipulated 
penalties  if  it  fails  to  comply  with  the 
terms  of  the  consent  decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
v.  Interlake.  Inc..  D.J.  Ref  90-5-2-1-853. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
Illinois,  2444  Federal  Building,  219  S. 


Dearborn  Street,  Chicago,  Illinois  60604 
and  at  the  Region  V  Office  of  the 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604.  Copies  of  the  consent  decree  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.40  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
F.  Henry  Habicfit  II, 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  86-13737  Filed  6-17-88:  8:45  am] 
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Senior  Executive  Service  (SES) 
Performance  Review  Boards 
Menit>er8t)ip 

agency:  Department  of  Justice. 

ACTION:  Notice  of  the  Department  of 
Justice's  1986  SES  Performance  Review 
Boards. 

summary:  Pursuant  to  the  requirement 
of  5  U.S.C.  4314(c)(4),  the  Department  of 
Justice  announces  the  membership  of  its 
SES  Performance  Review  Boards.  The 
purposes  of  the  Performance  Review 
Boards  are  to  provide  fair  and  impartial 
review  of  Senior  Executive  Service 
performance  appraisals  and  to  make 
recommendations  to  the  Deputy 
Attorney  General  regarding  the  ratings. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Warren  Oser,  Director,  Personnel 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  D.C. 
20530.  Telephone:  633-3221. 

Harry  H.  Flickinger, 

Executive  Secretary.  Senior  Executive 
Resources  Board. 

Performance  Review  Board  #i 

Offices  of  the  Attorney  General, 
Deputy  Attorney  General,  and  Associate 
Attorney  General;  Justice  Management 
Division: 

Principal  Af embers 

Samuel  Rosenthal  (Board  Chair)  Chief, 
Appellate  Section.  Criminal  Division 

Mark  R.  Disler.  Deputy  Assistant 
Attorney  General;  Civil  Rights 
Division 


Gilbert  L  Ingram,  Assistant  Director  for 
Correctional  Programs,  Bureau  of 
Prisons 

Alternate  Members 

Donald  A.  Cam  Chief,  Wildlife  and 
Marine  Resources  Section,  Land  and 
Natural  Resources  Division 

Gerald  M.  Farkas,  Assistant  Director/ 
Associate  Commissioner  for  Federal 
Prisons  Industries,  Inc.,  Bureau  of 
Prisons 

Performance  Review  Board  *2 

Criminal  Division;  Community 
Relations  Service;  Offices  of 
Professional  Responsibility,  Intelligence 
Policy  and  Review,  Legal  Policy,  and 
Public  Affairs;  Executive  Office  for  U.S. 
Attorneys: 

Principal  Members 

Catherine  G.  O'Sullivan  (Board  Chair), 

Chief,  Appellate  Section,  Antitrust 

Division 
James  A.  Shealey,  Assistant  Director  for 

Financial  Management;  U.S.  Marshals 

Service 
Stanley  F.  Krysa,  Chief,  Criminal 

Section;  Tax  Division 

Alternate  Members 

William  J.  Kollins,  Chief,  Land 

Acquisition  Section,  Land  and  Natural 

Resources  Division 
Terry  Appenzellar,  Director,  Systems 

Pohcy  Staff,  Justice  Management 

Division 

Performance  Review  Board  #J 

Civil  Division;  Office  of  the  Sohcitor 
General;  U.S.  Marshals  Service;  Foreign 
Claims  Settlement  Commission: 

Principal  Members 

John  F.  Shaw  (Board  Chair),  Assistant 
Commissioner  for  Investigations,  * 
Office  of  Enforcement,  Immigration 
and  Naturalization  Service 

P.  Terry  Lubeck.  Chief.  Litigation  II 
Section,  Antitrust  Division 

Michael  A.  Defeo,  Deputy  Chief, 
Organized  Crime  and  Racketeering 
Section,  Criminal  Division 

Alternate  Members 

Jack  A.  Nadol,  Comptroller,  Office  of 

Justice  Programs 
Irvin  Klavan,  Assistant  Commissioner 

for  Records  System,  Office  of 

Information  Systems,  Immigration  and 

Naturalization  Service 

Performance  Review  Board  #¥ 

Antitrust  Division;  Office  of  Legal 
Counsel;  Office  of  Legislative  Affairs; 
Executive  Office  for  Immigration 
Review: 


Principal  Members 

J.  Michael  Quinlan  (Board  Chair), 
Deputy  Director,  Bureau  of  Prisons 

John  J.  McCarthy,  Senior  Litigation 
Counsel,  Tax  Division 

John  J.  Lane;  Deputy  Assistant  Attorney 
General,  Office  of  Information 
Technology,  Justice  Management 
Division 

Alternate  Members 

Mary  C.  Lawton,  Counsel  for 

Intelligence  Policy,  Office  of 

Intelligence  Policy  and  Review 
Federick  D.  Hess,  Director,  Office  of 

Enforcement  Operations,  Criminal 

Division 

Performance  Review  Board  *5 

Immigration  and  Naturalization 
Service;  Civil  Rights  Division: 

Principal  Members 

Margaret  N.  Strand  (Board  Chair),  Chief, 
Environmental  Defense  Section.  Land 
and  Natural  Resources  Division 

John  J.  Farley,  HI,  Director,  Torts  Branch, 
Civil  Division 

C.  Madison  Brewer,  Director,  Office  of 
Management  Information  Systems 
and  Support  Staff,  Executive  Office 
for  U.S.  Attorneys 

Alternate  Members 

Robert  N.  Ford,  Deputy  Assistant 
Attorney  General,  Office  of  the 
Comptroller,  Justice  Management 
Division 

James  R.  Weiss,  Chief,  Transportation, 
Energy,  and  Agriculture  Section, 
Antitrust  Division 

Performance  Review  Board  *I5 

Tax  Division;  Land  and  Natural 
Resources  Division: 

Principal  Members 

Wade  B.  Houk,  Jr.  (Board  Chair), 
Assistant  Director  for  Administration, 
Bureau  of  Prisons 

Richard  E.  Norton,  Associate 
Commissioner  for  Examinations, 
Office  of  Examinations,  Immigration 
and  Naturalization  Service 

Charles  A.  Lauer,  General  Counsel, 
Office  of  Justice  Programs 

Alternate  Members 

Gary  W.  Allen,  Director,  Torts  Branch. 

Civil  Division 
David  L  Rose,  Chief,  Employment 

Litigation  Section,  Civil  Rights 

Division 

Performance  Review  Board  #7 

Bureau  of  Prisons;  Office  of  Justice 
Programs: 


JM  I 
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Principal  Members 

Robert  L  Dennis  (Board  Chair). 

Assistant  to  the  Director,  Executive 

OfTice  for  Immigration  Review 
Mary  E.  Mann.  Special  Litigation 

Counsel.  Civil  Rights  Division 
Michael  F.  Hertz.  Director.  Commercial 

Litigation  Branch.  Civil  Division 

Alternate  Members 

Richard  L  DeHaan.  Director.  Office  of 
Administration  and  Review, 
Executive  Office  for  U.S.  Attorneys 

Thomas  J.  Stanton.  Director  and 
Counsel.  Executive  Office  for  U.S. 
Trustees 

James  A.  Kennedy,  Assistant 
Commissioner  for  Administration. 
Office  of  Management.  Immigration 
and  Naturalization  Service 

Theodore  D.  Peyser.  Jr..  Special 
Litigation  Counsel.  Tax  Division. 

(FR  Doc.  86-13736  Filed  6-17-86;  8:45  am] 
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Drug  Enforcement  Administration 

Manufacturer  of  Controiled 
Sutwtances;  Registration 

By  Notice  dated  February  10. 1986, 
and  published  in  the  Federal  Register  on 
February  14. 1986  (51  FR  5613),  Sigma 
Chemical  Company.  3500  Dekalb  Street, 
St.  Louis.  Missouri  63118,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


importation  of  ControUed  Substances; 
Registration 

By  Notice  dated  March  31, 1988,  and 
published  in  the  Federal  Register  on 
April  7, 1988;  (51  FR  11846),  Stepan 
Chemical  Company,  Natural  Products 
Department,  100  West  Hunter  Avenue. 
Maywood.  New  jersey  07607.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  coca  leaves  (9040).  a  basic 
class  of  controlled  substance  listed  in 
Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008  (a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21  Code  of 
Federal  Regulations  1311.42.  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  Usted  above.       ^ 

Dated:  June  4, 1986. 
G«ne  R.  Hairiip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control  Drug  Enforcement 

Administration. 

(FR  Doc.  86-13753  Filed  6-17-86;  8:45  am] 
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Orug 


I  (7280) 

I  (7433) 

Dinwttiyniyplainne  (743S) .. 
Oeliiytlryplwnina  (7434) 


ScTwdul* 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008  (a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21.  Code  of 
Federal  Regulations  1311.42.  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  )une  5. 1986. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  86-13752  Filed  6-17-86:  8:45  am) 
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Dated:  June  6, 1986. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  86-13754  Filed  6-17-86;  8:45  am] 
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Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  April  9. 1988,  and 
published  in  the  Federal  Register  on 
April  12, 1986;  (51  FR  13113).  Smithkline 
Chemicals.  Division  Smithlkine 
Corporation,  900  River  Road, 
Conshohocken,  Pennsylvania  19428. 
made  application  to  the  Druig 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basie  classes  of  controlled  substances 
listed  below: 


Dnjg 


4-«iiettxi«»aiiip>»*»«"*'*  (7411) 

Amplwtaniina.   its   nils,   optical 

ttfl*  o<  Its  optical  •oniara  (1 100) 
Ptieoyt»»ton«  (8501) 


Schadula 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations. 
§  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 


Importation  of  Controlled  Substances 

Notice  of  Application:  Penick  Corp. 

Pursuant  to  section  1008  of  the 
Controlled  Substance  Import  and  Export 
Act  (21  U.S.C.  958(h)).  the  Attorney 
General  shall,  prior  to  issuing  a 
registration  under  this  Section  to  a  bulk 
manufacturer  of  a  controlled  substance 
in  Schedule  I  or  II,  and  prior  to  issuing  a 
regulation  under  section  1002(a) 
authorizing  the  importation  of  such  a 
substance,  provide  manufacturers 
holding  registrations  for  the  bulk 
manufacture  of  the  substance  an 
opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
9  1311.42  of  Title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  February  19, 1986,  Penick 
Corporation,  158  Mount  Olivet  Avenue, 
Newark,  New  Jersey  07114,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


OruB 


Raw  opium  (9600) 

Cpiuni  (Hani  form  (98S0) 

ConcentraM  of  poppy  straw  (9670).. 


As  to  the  basic  classes  of  controlled 
substances  listed  above  for  which 
application  for  registration  has  been 
made,  any  other  applicant  therefore,  and 
any  existing  bulk  manufacturer 
registered  therefore,  may  file  written 
comments  on  or  objections  to  the 
issuance  of  such  registration  and  may, 
at  the  same  time,  file  a  written  request 
for  a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  1  Street  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  July  18, 1966. 

This  procedure  is  to  be  conducted 
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simultaneously  with  an  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d).  (e),  and  (f)-  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(a),  21  U.S.C.  823(a),  and  21  CFR 
1311.42  (a),  (b),  (c).  (d).  (e),  and  (f)  are 
satisfied. 

Dated:  June  6. 1986. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administrator. 

|FR  Doc.  86-13751  Filed  6-17-86:  8:45  am] 
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Manufacturer  of  Controlled 
SutMtances  Notice  of  Application; 
Western  Fher  Laboratories,  Inc. 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  thi^  is  notice  that  on  April  a  1986. 
Western  Fher  Laboratories.  Inc.. 
Carretera  132,  KM  25.3,  P.O.  Box  746a 
Ponce.  Puerto  Rico  00732,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  II 
controlled  substance  Phenmetrazine  and 
its  salts  (1631). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration. 
United  States  Department  of  Justice. 
1405  1  Street.  NW..  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  July  18. 1986. 

Dated  June  12. 1986. 
Gene  R.  Haisbp, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

|FR  Doc.  86-13750  Filed  6-17-86;  8:45  am| 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


Job  Training  Partnership  Act  Annual 
Status  Report  for  Titles  ll-A  and  III 
Programs 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  revised  annual  status 
report  for  Titles  II-A  and  III. 

SUMMARY:  The  Department  of  Labor  is 
issuing  revised  annual  reporting 
requirements  for  programs  under  Titles 
Il-A  and  III  of  the  Job  Training 
Partnership  Act  (JTPA).  Revisions 
include  the  collection  of  new  data 
necessary  to  establish  proposed 
performance  standards  measures  for 
Program  Year  1988.  Revisions  also 
include  new  data  items  to  identify  the 
more  difficult-to-serve  groups  within  the 
eligible  population  so  that  standards 
may  be  set  which  take  account  of  such 
individuals. 

EFFECTIVE  DATE:  July  1.  1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Herman  Williams.  Telephone  (202) 
535-0687. 

SUPPLEMENTARY  INFORMATION:  On 
January  14, 1986,  proposed  revisions  to 
the  JTPA  Annual  Status  Report  (JASR) 
for  Titles  II-A  and  III  programs  were 
published  in  the  Federal  Register, 
Volume  51,  pages  1576-86.  Interested 
parties  were  invited  to  submit  written 
comments  through  February  3, 1986.  At 
the  same  time,  the  proposed  revisions 
were  forwarded  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  pursuant  to  the  Paperwork 
Reduction  Act.  The  purpose  of  this 
notice  is  to  advise  the  system  of  the 
nature  of  the  comments  received  and  the 
final  action  taken  pursuant  to  the  OMB 
review. 

A.  Authority  and  Purpose  of  die  |TPA 
Annual  Reporting  Requirements 

Reporting  instructions  are  necessary 
to  comply  with  the  JTPA  statutory 
provisions  regarding  the  Secretary's 
responsibilities  and  authority  for  setting 
performance  standards  and  for 
recordkeeping  and  reporting  as 
indicated  below; 

•  Section  106— Performance 
Standards.  This  section  directs  the 
Secretary  to  prescribe  standards  for 
adult  and  youth  programs  under  Title  II 
and  dislocated  wcyker  programs  under 
Title  III.  To  set  performance  standards, 
the  Secretary  must  have  data  on 
performance. 

•  Section  165 — Reports, 
Recordkeeping,  and  Investigations.  This 


section  requires  federal  grant  recipients 
to  maintain  records  and  report 
Information  regarding  program 
performance  as  specified  by  the 
Secretary. 

•  Section  169 — Administrative 
Provisions.  The  Secretary  is  directed  at 
(d)(1)  to  submit  an  annual  report  to  the 
Congress  summarizing  the  achievements 
of  the  program.  Such  a  report  will 
include  data  on  program  performance. 

These  proposed  revisions  are 
intended  to  extend  and  update  the 
reporting  system  for  the  first  time  in 
three  years.  The  justification  for  having 
reporting  at  the  service  delivery  area 
(SDA)  level  has  not  changed  since  the 
initial  establishment  of  the  reporting 
requirements,  namely; 

•  Data  on  program  performance, 
participant  characteristics  and  local 
economic  conditions  must  be  available 
at  the  SDA  level  to  set  standards. 

•  Federal  reporting  is  the  most  cost 
effective  method  for  collecting  program 
performance  and  participant 
characteristics.  In  addition,  such  a 
system  ensures  the  consistency  of  the 
data  across  SDAs. 

•  Without  SDA-level  data,  objective 
and  defensible  local  standards  cannot 
be  set,  because  the  effects  on 
performance  of  varying  local  conditions 
cannot  be  systematically  predicted. 


B.  Reasons  for  the  Revisions 

These  revisions  are  being  made  for 
several  reasons: 

•  The  Department  anticipates  adding 
new  standards  for  Program  Year  (PY)  88 
measuring  post-program  outcomes.  Data 
collection  must  begin  in  PY  86  for  the 
Secretary  and  the  Governors  to  have 
adequate  information  for  setting  these 
standards  in  PY  88. 

•  Whether  JTPA  programs  are  serving 
the  more  difficult  to  serve  has  been  of 
increasing  concern.  Identifying  better 
those  difficult-to-serve  within  the 
eligible  JTPA  population  and  adjusting 
the  standards  when  SDAs 
disaproportionately  serve  these  target 
groups  will  address  this  concern. 

•  Attaining  PIC-recog|nized  youth 
employment  competencies  included  in 
the  definition  of  the  youth  positive 
termination  standard,  yet  absent  from 
the  current  reporting  system.  This 
outcome  is  specifically  cited  in  the 
statute  at  Section  106  as  one  of  the 
factors  which  the  Secretary  shall 
designate  for  the  evaluation  of  youth 
programs.  Including  it  in  the  reporting 
system  will  allow  SDAs  to  receive  credit 
for  a  statutorily  mandated  outcome  and 
will  eliminate  confusion  in  the  current 
system. 
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C  Discussion  of  Comments 

There  were  81  comments  received 
within  the  comment  period.  Additional 
comments  received  after  the  deadline 
were  reviewed  and  considered  to  the 
extent  possible.  The  position  of  the 
department  following  review  with  OMB 
is  indicated  below  and  reflected  in  the 
reporting  instructions  as  appropriate: 

ParticipaUon  and  Termination 
Summary 

This  section  contains  the  overall 
summary  of  participants  and 
terminations.  Commenters  indicated 
that  it  was  unnecessary  to  report  on  the  - 
percent  of  economically  disadvantaged 
participants  because  by  law  at  least  90% 
of  the  participants  have  to  be  so 
designated.  Because  this  information  is 
intended  to  monitor  compliance  with  the 
eligibility  criteria  and  is  not  related  to 
the  development  of  performance 
standards,  it  more  appropriately  should 
be  obtained  from  the  compliance  review 
process.  For  this  reason  it  has  been 
deleted. 

Terminee  Characteristics 

The  Department  received 
considerable  comment  on  the  omission 
of  two  characteristics  elements.  Over 
forty  commenters  noted  the  omission  of 
the  55  and  above  age  category.  Because 
the  JASR  is  considered  to  be  the 
principal  reporting  source  for  JTPA,  the 
omission  of  this  age  group  erroneously 
implies  a  lack  of  concern  for  this  age 
cohort.  We  agree  and  have  added  this 
age  break  to  the  report. 

Many  commenters  noted  the  omission 
of  displaced  homemaker.  While  the 
Department  is  concerned  with  this  target 
group  that  is  specifically  cited  in  the 
Act,  there  was  no  empirical  evidence 
that  the  collection  of  this  data  would 
provide  a  statistically  adequate  basis  for 
adjusting  performance  standards. 
Further,  the  Department  has  national 
performance  data  on  displaced 
homemaker  participation  through  JTLS. 

Long-term  welfare  recipients  were 
added  to  the  reporting  system  to  enable 
standards  to  be  adjusted  to  account  for 
the  more  difficult-to-serve  chronic 
welfare  recipients.  This  item  is  deleted 
because  commenters  indicated  that  it 
would  be  particularly  difficult  to  obtain 
accurate  and  consistent  data  on  welfare 
duration  due  to  difference  in  local 
welfare  regulations. 

FoUow-Up  Information 

The  general  comment  was 
overwhelmingly  favorable  toward  the 
initiation  of  postprogram  data  collection. 
Specific  comments  focused  on  two 
areas.  Many  expressed  concern  over  the 


additional  costs  involved  with  the  new 
data  collection  requirements. 

The  Department  was  very  much 
aware  of  this  aspect  of  initiating 
postprogram  data  collection.  The 
experience  of  States  which  are  already 
collecting  postprogram  data  indicates  an 
average  cost  of  $15  per  follow-up.  Many 
commenters  felt  that  this  was  low,  but 
not  appreciably  lower  than  their 
expected  cost.  Some  commenters 
recommended  that  the  Department 
provide  additional  funds  to  assist  in  the 
startup  costs,  or  allow  a  broad 
interpretation  of  the  use  of  six  percent 
funds  for  this  purpose.  The  Department 
still  maintains  that  six  percent  funds  are 
not  allowable  for  follow-up  data 
collection  and  States  and  SDAs  will 
need  to  tap  other  sources  for 
postprogram  data  collection.  States  can 
clearly  use  five  percent  funds  and  SDAs 
can  use  fifteen  percent  funds  to  support 
this  cost.  The  Department  considers  the 
typical  cost  of  $4-8.000  per  SDA  as 
significant  but  by  no  means 
insurmountable.  It  is  the  Department's 
judgement  that  the  program 
improvement  accruing  from  the 
initiation  of  postprogram  measures  is 
well  worth  the  investment. 

Many  commenters  noted  that  the  data 
collection  guidelines  were  overly 
prescriptive.  The  Department  carefully 
reviewed  all  such  comments  and 
considered  revisions  which  would  not 
compromise  the  validity  and  quality  of 
the  data.  Some  commenters  noted  that 
the  phone  contact  requirement  was 
impractical.  The  Department  will  allow 
other  participant  contact  procedures  if 
phone  contact  is  not  possible  or 
successful.  The  Department  will  not 
require  up  to  six  contact  attempts,  but 
will  encourage  that  number  in  order  to 
reach  the  prescribed  response  rate.  The 
data  collection  period  is  expanded  from 
two  to  four  weeks.  Many  commenters 
were  apprehensive  about  the  70% 
response  rate  provision.  The 
Department  believes  the  validity  of  the 
data  would  be  seriously  compromised  if 
the  response  rate  were  reduced.  The 
Department  is  mindful  of  these 
concerns,  however,  and  is  requiring  that 
SDAs  report  the  response  rate  and 
sample  size  for  adults,  adult  welfare 
recipients  and  dislocated  workers.  This 
will  enable  the  Department  to  fully  track 
the  progress  of  the  system  in  attaining 
the  required  response  rate  in  PY  86.  A 
technical  assistance  guide  will  be 
distributed  to  supplement  these 
instructions  in  an  effort  to  minimize  data 
collection  problems  prior  to  the  time  the 
data  is  required  for  measuring 
performance  against  standards  in  PY  88. 
Finally,  there  was  some 
misunderstanding  about  the  exact  date 


when  followup  data  collection  was  to 
begin.  For  PY  86  only,  postprogram  data 
collection  must  start  anytime  between 
July  1, 1986  and  October  5, 1986. 

Youth  Competency  Attainment 

Nearly  all  commenters  supported  the 
concept  of  youth  competency  attainment 
and  its  inclusion  in  the  JASR.  However, 
many  commenters  raised  questions 
regarding  the  use.  burden,  and 
consistency  of  the  detailed  data 
included  in  Part  IV.  The  Department's 
purpose  in  adding  Part  IV  was  to  try  to 
provide  the  basis  for  a  new  youth 
measure  (youth  competency  attainment) 
and  to  try  to  capture  data  that  would 
provide  information  on  achievement  of 
basic  skills.  In  order  to  set  such 
standards,  the  Department  believed  it 
needed  to  collect  separate  data  on  how 
successful  SDAs  are  at  responding  to 
deficiencies  in  pre-employment/work 
maturity,  basic  educational,  and  job 
specific  skills. 

Commenters  indicated  concern  with 
the  amount  of  detail  required  in  the  new 
reporting  provision  and  the  fact  that  it 
would  require  service  deliverers  to 
assess  the  deficiencies  of  youth.  In 
addition,  most  of  those  objecting  to  Part 
IV  of  the  proposed  JASR  believed  that 
Item  I.B.2.a  was  sufficient,  that  the 
prescription  of  youth  competency  breaks 
was  an  intrusion  on  the  PIC's  authority 
and  that  this  addition  had  not  been 
reviewed  with  the  Performance 
Standards  Advisory  Committee.  Given 
these  concerns.  Part  IV  is  withdrawn. 

Other  Comments 

Commenters  asked  that  we  clarify 
instructions  on  concurrent  enrollment  in 
more  than  one  reportable  title  or 
program.  We  have  done  so  by  indicating 
that  persons  who  are  receiving 
concurrent  employment,  training  and/or 
services  in  more  than  one  title  or 
program  are  to  be  considered 
participants  in  both  titles  and  reported 
accordingly.  If  participants  are  no  longer 
receiving  employment,  training  and/or 
services  from  the  title  or  program  of 
initial  participation,  such  participants 
should  not  be  considered  concurrently 
enrolled  and  should  be  reported  as 
participants  only  in  the  title  or  program 
into  which  they  have  transferred.  This 
does  not  apply  to  those  youth,  however, 
who  are  enrolled  in  the  Title  II-B 
Summer  Program.  SDAs  should  not 
terminate  those  youth  intending  to 
return  to  Title  II-A  programs  even  when 
they  are  not  receiving  any  Title  II-A 
services  during  the  time  the  youth  are 
enrolled  in  summer  programs. 

We  have  also  defined  "inactive 
status"  as  that  single  90-day  period  prior 


to  actual  termination  from  a  program    . 
during  which  an  individual  does  not 
receive  any  employment  and/or 
training.  Time  in  inactive  status  is  not  to 
be  included  in  the  calculation  of  the 
average  weeks  participated. 

Paperwork  Reduction  Act  of  1980 

The  appendix  to  this  notice  has  been 
reviewed  in  accordance  with  the 
Paperwork  Reduction  Act  by  the  Office 
of  Management  and  Budget  and 
approved  for  the  period  through  June  30. 
1988  (OMB  No.  1205-^211). 

Signed  at  Washington,  DC,  this  12th  day  of 
June,  1986. 
Roger  D.  Semerad, 

Assistant  Secretary  of  Labor. 

Appendix — |TPA  Annual  Status  Report 
(|ASR) 

1.  Purpose.  The  JTPA  Annual  Status  Report 
(|ASR)  displays  cumulative  data  on 
participation,  termination,  performance 
measures  and  the  socio-economic 
characteristics  of  all  terminees  on  an  annual 
basis.  The  information  will  be  used  to 
determine  levels  of  program  service  and 
performance  measures.  Selected  information 
will  be  aggregated  to  provide  quantitative 
program  accomplishments  on  a  local.  State, 
and  national  basis. 

2.  General  Instructions.  The  Governor  will 
submit:  (1)  A  combined  Statewide  JASR  for 
Title  III  Formula  and  National  Reserve 


(Column  D  only)  and  (2)  for  Title  II-A 
(Columns  A-C]  a  separate  JASR  for  each 
designated  Service  Delivery  Area  (SDA).  (A 
Statewide  summary  of  these  SDA  data  need 
not  be  submitted.)  Grantees  may  determine 
whether  the  reports  are  submitted  on  JASR 
forms  or  as  a  computer  printout,  with  data, 
including  signature  and  title,  date  signed  and 
telephone  number,  arrayed  as  indicated  on 
the  |ASR  form.  If  revisions  are  made  to  the 
)ASR  data  after  the  reporting  deadline, 
revised  copies  of  the  jASR  should  be 
submitted  to  DOL  as  soon  as  possible 
according  to  the  required  reporting 
procedures. 

Note. — For  JASR  reporting  purposes.  Title 
II-A  shall  refer  to  programs  operated  with 
funds  authorized  under  section  202(a]  of  the 
Act  or  otherwise  distributed  by  the  Governor 
under  section  202(b)(3)  (six  percent)  of  the 
Act — incentive  grants  for  service  to  the  hard- 
to-serve  and  programs  exceeding 
performance  standards.  Do  not  include  data 
on  (six  percent)  funds  authorized  under 
section  202(b)(3)  for  technical  assistance. 
Participants  and  expenditures  under  Title  I. 
Sections  123  (8%)  and  124  (3%),  and 
expenditures  under  Title  II,  section  202(b)(4) 
(five  percent)  and  any  participants,  if 
applicable,  are  likewise  excluded  from  the 
JASR. 

Note. — Participant  and  expenditure 
information  under  Tide  II-B,  Summer  Youth 
Employment  and  Training  Program  (SYETP), 
is  also  excluded  from  the  JASR. 

SDAs  should  not  terminate  from  Title  II-A 
youths  who  participate  in  the  Title  II-B 


Summer  Program  unless  they  are  not 
expected  to  return  to  Title  II-A  for  further 
employment,  training  and  services. 

If  the  youths  receive  concurrent 
employment,  training  and/or  services  under 
both  Title  II-A  and  II-B.  they  are  to  be 
considered  participants  in  both  titles  for 
purposes  of  recording  actual  number  of 
weeks  participated,  dollars  expended,  and 
other  pertinent  data. 

If,  however,  these  youths  do  not  receive 
Title  II-A  employment,  training  and/or 
services  while  participating  in  Title  II-B.  this 
period  is  not  to  be  included  in  the  calculation 
of  actual  numlier  of  weeks  participated  in 
Title  II-A  at  line  27,  Column  C. 

The  reporting  period  begins  on  the  starting 
date  of  each  JTPA  program  year,  as  stated  in 
Section  161  of  the  Act.  (For  PY  86  only,  the 
postprogram  reporting  period  will  start  on 
October  5. 1986.)  Reports  are  due  in  the 
national  and  regional  offices  no  later  than  45 
days  after  the  end  of  each  program  year.  Two 
copies  of  the  JASR  are  to  be  provided  to: 
Employment  and  Training  Administration. 
U.S.  Department  of  Labor,  ATTN:  TSVR— 
Rm.  S-5306,  200  Constitution  Avenue,  NW., 
Washington  DC.  20210. 

At  the  same  time  an  additional  copy  of  the 
JASR  is  to  be  provided  to  the  appropriate 
Regional  Administrator  for  Employment  and 
Training  in  the  DOL  regional  office  that 
includes  the  State  in  which  the  JTPA 
recipient  is  located. 

3.  Facsimile  of  Form.  See  the  following 
page. 
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4.  /nstructions  for  Completing  the  JTPA 
Annual  Status  Report  (JASR). 

a.  State/SDA  Name,  Number  and  Address. 
Enter  the  name  and  address  of  the  State 

agency  that  will  administer  the  grant 
recipient's  program  (Title  III  report).  Enter  the 
name,  ETA  assigned  SDA  number  and 
address  of  the  designated  SDA  subrecipient. 
as  appropriate  (Title  U-A  report).     ^ 

b.  Report  Period. 

Enter  in  "From"  the  beginning  date  of  the 
designated  JTPA  program  year  and  enter  in 
'To"  the  ending  date  of  that  program  year. 

c.  Signature  and  Title  (at  botton  of  the 
page). 

The  authorized  ofTicial  signs  here  and 
enters  his/her  title. 

d.  Date  Signed. 

Enter  the  date  the  report  was  signed  by  the 
authorized  ofTicial. 

e.  Telepone  Number. 

Enter  the  area  code  and  telephone  number 
of  the  authorized  official. 

5.  General  Information.  For  purposes  of  the 
JASR.  the  adult  and  adult  welfare  columns 
will  include  terminees  age  22  years  and  older. 
Thus,  the  column  breakouts  are  based  strictly 
on  age  rather  than  on  program  strategy.  The 
youth  column  will  include  terminees  who 
were  age  14-21  at  the  time  of  eligibility 
determination.  The  dislocated  workers 
column  may  include  adults  and  youth,  as 
applicable. 

Unless  otherwide  indicated,  data  reported 
on  characteristics  of  terminees  should  be 
based  on  information  collected  at  the  time  of 
eligibility  determination. 

Characteristics  information  obtained  on  an 
individual  at  the  time  of  eligibility 
determination  for  the  recipient's  JTPA 
program  should  not  be  updated  when  the 
individual  terminates  from  the  JTPA  program. 

Column  Headings 
Column  A  Total  Adults 

This  column  will  contain  an  entry  for  each 
appropriate  item  for  all  adult  participants  in 
Title  II- A  only. 
Column  B  Adults  (Welfare) 

This  column  will  contain  an  entry  for  each 
appropriate  item  for  adult  participants  in 
Title  II-A  who  were  welfare  recipients  or 
whose  family  received  cash  payments  under 
AFDC  (SSA  Title  IV),  General  Assistance 
(State  or  local  government),  or  the  Refugee 
Assistance  Act  of  1980  (Pub.  L  96-212)  at  the 
time  of  JTPA  eligibility  determination.  For 
performance  standards  purposes,  exclude 
those  individuals  who  receive  only  SSI  (SSA 
Title  XVI)  from  entries  in  Column  B. 

Note.— Column  B  is  a  sub-breakout  of 
Column  A;  therefore.  Column  B  should  be 
less  than  or  equal  to  Column  A  for  each  line 
entry. 
Column  C  Youth     ^ 

This  column  will  contain  an  entry  for  each 
appropriate  item  for  All  participants,  aged 
14-21.  in  Title  II-A  only. 

Column  D  Dislocated  Workers 

This  column  will  contain  an  entry  for  each 
appropriate  item  for  all  participants  in  Title 
III  who  were  determined  to  be  eligible 
dislocated  workers. 

Note. — Column  A.  B,  and  C  apply  to  Title 
U-A.  Column  D  applies  to  Title  III  only.  All 


information  regarding  a  given  participant 
must  be  entered  in  the  same  column,  e.g.. 
Column  C  for  a  youth  in  Title  II-A. 

The  sum  of  the  entries  (all  SDAs  in  a  State) 
in  Columns  A  and  C,  Item  LA.  of  the  JASR 
should  equal  the  entry  in  Column  A,  Item 
II1.A.1.  of  the  JSSR.  for  the  same  recipient, 
that  includes  the  final  quarter  of  the  same 
program  year.  The  entry  in  Column  D,  Item 
LA.  of  the  Statewide  JASR  for  Title.UI  should 
be  the  sum  of  the  entries  in  Columns  B  and  C, 
Item  III.A.  of  the  JSSR.  for  the  same  recipient 
that  includes  the  final  quarter  of  the  same 
program  year  for  the  same  grant. 

Section  l^Participation  and  Termination 
Summary 

Section  I  displays  the  program's 
accomplishments  in  terms  of  the  total 
ciunulative  number  of  participants  in  the 
program  and  the  number  and  types  of 
terminations  from  the  program,  as  of  the  end 
of  the  reporting  period. 

Entries  for  Items  LA  and  LB  are  cumulative 
from  the  beginning  of  the  program  year 
through  the  end  of  the  reporting  period. 

Item  IJV.  Total  Participants 

Enter  by  column  the  total  number  of 
participants  who  are  or  were  receiving 
employment,  training  or  services  (except 
post-termination  services)  funded  under  that 
program  title  through  the  end  of  the  reporting 
period,  including  both  those  on  board  at  the 
beginning  of  the  designated  program  year  and 
those  who  have  entered  during  the  program 
year.  If  individuals  receive  concurrent 
employment,  training  and/or  services  under 
more  than  one  title,  they  are  to  be  considered 
participants  in  both  titles  for  purposes  of 
recording  actual  number  of  weeks 
participated,  dollars  expended,  and  other 
pertinent  data. 

"Participant"  means  any  individual  who 
has:  (1)  Been  determined  eligible  for 
participation  ufxin  intake;  and  (2)  started 
receiving  employment,  training,  or  services 
(except  post-termination  services)  funded 
under  the  Act,  following  intake.  Individuals 
who  receive  only  outreach  and/or  intake  and 
assessment  services  or  postprogram  follow- 
up  are  excluded. 

Participants  who  have  transferred  from  one 
title  to  another  or  between  programs  of  the 
same  title,  should  be  recorded  as 
terminations  from  the  title  or  program  of 
initial  participation  and  included  as 
participants  in  the  title  or  program  into  which 
they  have  transferred. 
Item  LB.  Total  Terminations 

Enter  by  column  the  total  number  of 
participants  terminated  after  receiving 
employment,  training,  or  servibes  (except 
post-termination  services)  funded  under  that 
program  title,  for  any  reason,  from  the 
beginning  of  the  program  year  through  the 
end  of  the  reporting  period.  This  item  is  the 
sum  of  Items  I.B.I  through  I.B.3. 

"Termination"  means  the  separation  of  a 
participant  from  a  given  title  of  the  Act  who 
is  no  longer  receiving  employment,  training, 
or  services  (except  post-termination  services) 
funded  under  that  title. 

Note.— Individuals  may  continue  to  be 
considered  as  participants  for  a  single  period 
of  90  days  after  last  receipt  of  employment 


and/or  training  funded  under  a  given  title. 
During  the  90-day  period,  individuals  may  or 
may  not  have  peceived  services.  For  purposes 
of  calculating  average  weeks  participated, 
this  period  between  "last  receipt  of 
employment  and/or  training  funded  under  a 
given  title"  and  actual  date  of  termination  is 
deHned  as  "inactive  status"  and  is  not  to  be 
included  in  Line  27. 
Item  I.B.I.  Entered  Unsubsidized  Employment 

Enter  by  column  the  total  number  of 
participants  who,  at  termination,  entered  full- 
or  part-time  unsubsidized  employment 
through  the  end  of  the  reporting  period. 
Unsubsidized  employment  means 
employment  not  financed  from  funds 
provided  under  the  Act  and  includes,  for 
JTPA  reporting  purposes,  entry  into  the 
Armed  Forces,  entry  into  employment  in  a 
registered  apprenticeship  program,  and 
terminees  who  became  self-employed. 
Item  I.B.2.  Youth  Employability  Enhancement 
Terminations 

Enter  the  total  number  of  youth  who  were 
terminated  under  one  of  the  Youth 
Employability  Enhancements  through  the  end 
of  the  report  period.  "Youth  Employability 
Enhancement "  means  an  outcome  for  youth, 
other  than  entered  unsubsidized  employment, 
which  is  recognized  as  enhancing  long-term 
employability  and  contributing  to  the 
potential  for  a  long-term  increase  in  earnings 
and  employment.  Outcomes  which  meet  this 
requirement  shall  be  restricted  to  the 
following:  (1)  Attained  PIC-Recognized  Youth 
Employment  Competencies;  (2)  Entered  Non- 
Title  II  Training;  (3)  Returned  to  FuU-Time 
School;  (4)  Completed  Major  Level  of 
Education;  or  (5)  Completed  Program 
Objectives  (14-15  year  olds). 

Note._For  reporting  purposes,  a  youth 
shall  not  be  counted  in  this  item,  if  s/he 
entered  unsubsidized  employment,  and  shall 
be  counted  in  only  077e  of  these  categories, 
even  though  more  than  one  may  have  been 
achieved. 

Item  I.B.2.a.  Attained  PIC-Recognized  Youth 
Employment  Competencies 

Enter  the  total  number  of  youth  who,  at 
termination,  have  demonstrated  proficiency 
as  defined  by  the  PIC  in  one  or  more  of  the 
following  three  skill  areas  in  which  the 
terminee  was  deficient  at  enrollment:  pre- 
employment/work  maturity,  basic  education, 
or  job-specific  skills.  Competency  gains  must 
be  achieved  through  program  participation 
and  be  tracked  through  sufficiently 
developed  systems  that  must  include; 
quantifiable  learning  objectives,  related 
curricula/training  modules,  pre-  and  post- 
assessment,  employability  planning, 
documentation,  and  certification.  This  item  is 
a  sub-breakout  of  Item  I.B.2. 
Item  LB.2.b.  Entered  Non-Title  U  Training 

Enter  the  total  number  of  youth  who.  at 
termination,  entered  an  employment/training 
program  not  funded  under  'Title  II  of  the 
JTPA.  This  item  is  a  sub-breakout  of  Item 
LB.2. 
Item  I.B.2.a  Returned  to  Full-Time  School 

Enter  the  total  number  of  youth  who.  at 
termination,  returned  to  full-time  school  if.  at 


the  time  of  entry,  the  participant  was  not 
attending  school  and  had  not  obtained  a  high 
school  diploma  or  equivalent.  This  item  is  a 
sub-breakout  of  Item  LB.2. 

Item  I.B.2.d.  Completed  Major  Level  of 
Education 

Enter  the  total  number  of  youth  who,  at 
termination,  had  completed,  during 
enrollment,  a  level  of  educational 
achievement  which  had  not  been  reached  at 
entry.  Levels  of  educational  attainment  are 
elementary,  secondary,  and  postsecondary. 
This  item  is  a  sub-breakout  of  Item  I.B.2. 

Note.— The  sum  of  Column  C,  Items  I.B.2.a. 
through  LB.2.d  should  be  equal  to  or  less  than 
Item  I.B.2.,  Youth  Employability  Enhancement 
Terminations,  in  that  column.  Line  I.B.2. 
includes  the  number  of  14-15  year  olds  who 
completed  program  objectives  even  though 
there  is  no  separate  line  for  this  number  on 
this  form. 

Item  I.B.3.  All  Other  Terminations 

Elnter  by  column  the  total  number  of 
participants  who  were  terminated  for  reasons 
other  than  those  in  Items  l.B.l.  and  LB.2., 
successful  or  otherwise,  through  the  end  of 
the  reporting  period.  Include  intertitle 
transfers  here. 

Section  II — Terminee  Performance  Measures 
Information 

Section  D  displays  performance  measures/ 
parameters  information.  As  indicated 
previously,  data  reported  on  characteristics 
of  terminees  should  be  based  on  information 
collected  at  time  of  eligibility  determination 
unless  otherwise  indicated. 

Governors  may  develop  any  participant 
record  which  meets  the  requirements  of 
S  629.35  (c)  and  (d)  of  the  JTPA  regulations. 
The  DOL/ETA  Technical  Assistance  Guide: 
The  JTPA  Participant  Record,  dated  May 
1983.  may  be  used  as  p  reference. 

Line  Item  Definition  and  Instructions 

Sex 

Line  1    Male 
Line  2    Female 

Distribute  the  terminees  by  column 
according  to  Sex.  The  sum  of  Lines  1  and  2  in 
each  column  should  equal  Item  I.B.  in  that 
column. 

Age 

Une  3  14-15 
Line  4  16-17 
Line  5  18-21 
Line  6  22-29 
Une  7  30-54 
Line  8    55  and  over 

Distribute  the  terminees  by  column 
according  to  Age.  The  sum  of  Lines  31 
through  8  in  each  column  should  equal  Item 
LB.  in  that  column. 

Education  Statiu 

Line  9    School  Dropout 

Line  10    Student 

Une  11    High  School  Graduate  or  Equivalent 

(No  Post-High  School) 
Une  12    Poet-High  School  Attendee 
Distribute  the  tenninees  by  column 
according  to  Education  Status.  The  sum  of 
Une  5  through  12  in  each  colimin  should 
equal  Item  LB.  in  that  column. 


Family  Status 

Une  13    Single  Head  of  Household  with 
Dependent(s)  Under  Age  18. 
Enter  the  total  number  of  terminees  by 
column  for  whom  the  above  Family  Status 
classification  applies. 

Race/Ethnic  Group 

Une  14  White  (Not  Hispanic) 

Une  15  Black  (Not  Hispanic) 

Line  16  Hispanic 

Une  17  American  Indian  or  Alaskan  Native 

Une  18  Asian  or  Pacific  Islander 

Distribute  the  terminees  by  column 
according  to  Race/Ethnic  Groups  listed 
above.  For  purpKwes  of  this  report  Hawaiian 
Natives  are  to  be  recorded  as  "Asian  or 
Pacific  Islander".  The  sum  of  Unes  14  through 
18  in  each  column  should  equal  Item  LB.  in 
that  column. 

Other  Barriers  to  Employment 

Une  19    Umited  English  Language 

Proficiency 
Une  20    Handicapped 
Line  21    Offender 

Enter  the  total  number  of  terminees  by 
colimm  for  whom  each  of  the  above  Other 
Barriers  to  Employment  apply. 

U.S.  Status 

Line  22    Unemployment  Compensation 
Claimant 
Enter  the  total  number  of  terminees  by 
column  for  whom  the  above  Unemployment 
Compensation  Status  classification  appHes. 

Labor  Force  Status 

Une  23    Unemployed:  15  or  More  Weeks  of 

Prior  26  Weeks 
Une  24    Not  in  Labor  Force 

Enter  the  total  number  of  terminees  by 
column  for  whom  each  of  the  above  Labor 
Force  Status  classification  apply. 

Welfare  Grant  Information 

Une  25    Welfare  Grant  Type:  AFDC 
Une  28    GA/RCA 

Enter  by  column  the  total  number  of  adult 
and  youth  welfare  terminees  who,  at 
eligibility  determination,  were  receiving  or 
whose  family  was  receiving  cash  payments 
under  AFDC  (SSA  Title  IV),  GA,  General 
Assistance  (State  or  local  government)  or 
RCA  of  the  Refugee  Assistance  Act  of  1980 
(PL  96-212). 

Other  Program  Information 

Une  27    Average  Weeks  Participated 

Enter  by  column  the  average  number  of 
weeks  of  participation  in  the  program  for  all 
terminees.  Weeks  of  participation  include  the 
period  from  the  date  an  individual  becomes  a 
participant  in  a  given  title  through  the  date  of 
a  participant's  last  receipt  of  employment 
and/or  training  funded  under  that  title. 
Exclude  the  period  of  up  to  90  days  during 
which  an  individual  may  remain  in  an 
inactive  status  prior  to  termination.  Time  in 
inactive  status  for  all  terminees  should  not  be 
cotmted  toward  the  actual  number  of  weeks 
participated.  Inactive  status  is  defined  as  that 
period  between  "last  receipt  of  employment 
and/or  training  funded  under  a  given  title" 
and  actual  date  of  termination.  See  note  at 
Item  13. 


To  calculate  this  entry:  Count  the  number 
of  days  participated  for  each  terminee, 
including  weekends,  from  his/her  date  of 
entry  into  the  program  until  his/her  last 
receipt  of  employment  and/or  training.  For 
those  who  receive  services  only,  use  date  of 
last  receipt  of  such  services.  Divide  this  result 
by  7.  This  will  give  the  number  of  weeks 
participated  for  the  terminee.  Sum  all  the 
terminees'  weeks  of  participation  and  divide 
the  result  by  the  number  of  terminees,  as 
entered  (by  column)  in  Item  LB. 
Line  28    Average  Hourly  Wage  at 
Termination 
Enter  by  column  the  average  hourly  wage 
at  termination  for  the  total  number  of 
terminees  in  Item  I.B.1. 

To  calculate  this  entry:  Sum  the  hourly 
wage  at  termination  for  all  the  terminees 
shown  in  Item  l.B.l.  Divide  the  result  by  the 
number  of  terminees  shown  in  Item  I.B.1. 

Hourly  wage  includes  any  bonuses,  tips, 
gratuities  and  commissions  earned. 
Une  29    Total  Program  Costs  (Federal 
Funds) 
Enter  the  total  accrued  expenditures, 
through  the  end  of  the  reporting  period,  of  the 
funds  allocated  to  SDAs  under  Section  202(a) 
of  the  Act  or  otherwise  distributed  by  the 
Governor  to  SDAs  under  section  202(b)(3)— 
incentive  grants  for  services  to  the  hard-to- 
serve  and  programs  exceeding  performance 
standards — for  Title  II-A  programs  in 
Columns  A  and  C  (includes  costs  of  services 
to  participants  aged  14-21),  as  appropriate  for 
all  participants  served.  Do  not  include 
expenditures  on  funds  authorized  under 
section  202(b)(3)  for  technical  assistance. 
Exclude  expenditures  under  Title  I,  sections 
123  (8%)  and  124  (3%)  and  Title  IL  section 
202(b)(4)  (5%).  Enter  the  total  accrued 
expenditures  of  Titie  III  funds  received  by  the 
Governor  under  section  301  of  the  Act  in 
Column  D  only,  for  all  Title  III  participants 
served  through  the  end  of  the  reporting 
period.  Include  expenditures  of  Federal  funds 
only,  both  formula  and  discretionary  national 
reserve. 

Note.— Entries  will  be  made  to  the  nearest 
dollar.  The  JASR  program  cost  data  will  be 
compiled  on  an  accrual  basis.  If  the 
recipient's  accoimting  records  are  not 
normally  maintained  on  an  accrual  basis,  the 
accrual  information  should  be  developed 
through  an  analysis  of  the  records  on  hand  or 
on  the  basis  of  best  estimates. 

The  sum  of  the  entries  in  Columns  A  and  C, 
in  Une  29,  of  the  JASR  (i.e.,  total  for  the 
State's  SDAs  under  Tide  U-A)  should  equal 
the  entry  in  Column  A.  Item  I.A.I,  of  the 
JSSR,  and  the  enh^  in  Column  C.  Une  29  of 
the  JASR  should  equal  the  entry  in  Column  A, 
Item  U.  of  the  JSSR,  for  the  same  recipient, 
that  includes  the  final  quarter  of  the  same 
program  year.  The  entry  in  Column  D,  Une 
29,  of  the  Statewide  JASR  for  Title  lU  should 
be  the  sum  of  the  entries  in  Columns  B  and  C, 
Item  LA.  of  the  JSSR.  for  the  same  recipient 
that  includes  the  final  quarter  of  the  same 
program  year  for  the  same  grant. 

Section  III— Follow-up  Information 

Section  ni  displays  information  based  on 
foUow-up  data  which  must  be  collected 
through  participant  contact  to  determine  an 
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individual's  labor  force  status  and  earnings,  if 
any.  during  the  13th  full  calendar  week  after 
termination  and  the  number  of  weeks  s/he 
was  employed  during  the  13-week  period. 
Follow-up  data  should  be  collected  from 
participanlB  whose  13th  full  calendar  week 
after  termination  ends  during  the  program 
year  (the  foUow-up  group).  Thus,  follow-up 
will  be  conducted  for  individuals  who 
terminate  during  the  first  three  quarters  of  the 
program  year  and  the  last  quarter  of  the 
previous  program  year. 

For  PY  86  follow-up  may  be  conducted  for 
individuals  who  terminate  during  the  first 
three  quarters  of  the  program  year  and 
postprogram  data  collection  need  not  begin 
until  October  5. 1996.  For  States  and  SDAs 
already  collecting  postprogram  data,  data 
collection  may  begin  on  July  1. 1966. 

Follow-up  data  will  be  collected  for  the 
following  terminees:  Title  II-A  adults,  adult 
welfare  recipients,  and  Title  III  dislocated 
workers  (Columns  A.  B,  and  D).  No  follow-up 
information  is  required  for  Title  II-A  youth 
(Column  C). 

The  procedures  used  to  collect  the  follow- 
up  data  are  at  the  discretion  of  the 
Governors.  However,  in  order  to  insure 
consistency  of  data  collection  and  to 
guarantee  the  quality  of  the  follow-up 
information,  follow-up  procedures  must 
satisfy  certain  criteria.  (See  the  Follow-up 
Guidelines  included  in  these  )ASR 
instructions.  Appendix  A.) 

Note:  Every  precaution  must  be  taken  to 
prevent  a  "response  bias"  which  could  arise 
because  it  may  be  easier  to  contact 
participants  who  were  employed  at 
termination  than  those  who  were  not  and 
because  those  who  entered  employment  at 
termination  are  more  likely  to  be  employed  at 
follow-up.  Special  procedures  have  been 
developed  by  which  SDAs  and  Slates  can 
monitor  response  bias.  If  your  response  rates 
for  those  who  were  and  were  not  employed 
at  termination  differ  by  more  than  5 
percentage  points,  the  follow-up  entries  for 
the  lASR  must  be  calculated  using  the 
"Worksheet  for  Adjusting  Follow-up 
Performance  Measures"  in  the  Follow-up 
Technical  Assistance  Guide  which  will  be 
issued  at  the  same  time  as  these  reporting 
instructions.  If  the  response  rates  differ  by  5 
percentage  points  or  less,  the  following 
instructions  for  completing  Lines  30-32  may 
be  used. 
Line  30    Employment  Rale  (At  Follow-up) 

Enter  by  column  the  employment  rate  at 
follow-up. 

Calculate  the  employment  rate  by  dividing 
the  total  number  of  respondents  who  were 
employed  (full-time  or  part-time)  during  the 
13th  full  calendar  week  after  termination  by 
the  total  number  of  respondents  (i.e.. 
terminees  who  completed  follow-up 
interviews).  Then  multiply  the  result  by  100. 
Line  31     Average  Weekly  Earnings  of 
Employed  (At  Follow-up) 

Enter  by  column  the  average  weekly 
earnings  of  those  employed  (full-time  or  part- 
time)  at  follow-up. 

Calculate  the  (before-tax)  average  weekly 
earnings  by  dividing  the  sum  of  weekly 
earnings  of  respondents  employed  during  the 
13th  full  calendar  week  after  termination  by 


the  number  of  respondents  employed  at  the 
time  of  follow-up.  Respondents  not  employed 
at  follow-up  are  not  included  in  this  average. 

Weekly  earnings  include  any  wages, 
bonuses,  tips,  gratuities,  commissions  and 
overtime  pay  earned. 

Line  32    Average  Number  of  Weeks  Worked 
in  Follow-up  Period 

Enter  by  column  the  average  number  of 
weeks  worked. 

To  calculate  the  average  number  of  weeks 
worked  (full-time  or  ;Jart-time),  divide  the 
sum  of  the  number  of  weeks,  worked  during 
the  13  full  calendar  weeks  after  termination 
for  all  respondents  who  worked,  by  the  total 
number  of  all  respondents,  whether  or  not 
they  worked  any  time  during  this  13-week 
follow-up  period. 

Line  33    Sample  Size 

Enter  by  column  the  size  of  the  actual 
sample  selected  to  be  contacted  for  follow- 
up.  (For  Title  III  only,  a  statewide  sample  of 
dislocated  workers  must  be  selected.  For 
Title  U-A,  i.e.,  adults  and  adult  welfare 
recipients,  SDA  samples  must  be  selected.) 

Note:  If  oversampling  was  used,  the  sample 
size  should  include  all  those  selected,  not  just 
the  required  minimum  sample  size.  Those 
deceased  or  severely  incapacitated  to  the 
point  of  being  unable  to  respond  at  follow-up 
may  be  excluded  from  the  sample  size. 
Line  34    Response  Rate 

Enter  by  column  the  overall  response  rate, 
i.e.,  the  percentage  of  completed  surveys 
obtained. 

To  calculate  the  overall  response  rate, 
divide  the  number  of  terminees  with 
completed  follow-up  information  by  the  total 
number  of  terminees  included  in  the  follow- 
up  sample  (Line  33)  and  multiply  by  100. 

Note. — Complete  follow-up  information 
consists  of  substantive  answers  to  the 
required  follow-up  questions  and  may  not 
include  "don't  know,"  or  "don't  remember." 

Appendix  A 

Follow-up  Guidelines 

To  ensure  consistent  data  collection  and  as 
accurate  information  as  possible,  procedures 
used  to  obtain  follow-up  information  must 
satisfy  the  following  criteria: 

•  Participant  contact  should  be  conducted 
by  telephone  or  in  person.  Mail 
questionnaires  may  be  used  in  those  cases 
where  an  individual  does  not  have  a 
telephone  or  caiuiot  be  reached. 

•  Participant  contact  must  occur  as  soon  as 
possible  after  the  13th  full  calendar  week 
after  termination  but  no  later  than  the  17th 
calendar  week  after  termination. 

•  Data  reported  are  to  reflect  the 
individual's  labor  force  status  and  earnings 
during  the  13th  full  calendar  week  after 
termination  and  the  number  of  weeks  she/he 
was  employed  throughout  the  13-week  period 
after  termination. 

•  Interview  questions  developed  by  DOL 
(see  following  Exhibit)  must  be  used  to 
determine  the  follow-up  information  reported 
on  the  )ASR.  These  questions  are  also 
included  in  the  Follow-up  Technical 
Assistance  Guide  which  will  be  issued  at  the 
same  time  as  the  JASR. 

Respondents  must  be  told  that  responding 
is  voluntary  and  that  information  provided  by 


them  will  be  kept  confidential.  Other 
questions  may  be  included  in  the  Interview 
but  shoud  be  asked  after  the  DOL  questions. 


Exhibit 

Minimum  Postprogram  Data  Collection 
Questions 

Our  records  indicate  that  you  officially  left 

(specify  program  name]  on I 

First  want  to  ask  you  about  the  13th  week 
after  you  left  the  program:  that  is.  the  seven- 
day  period  starting  on  Sunday, 

,  and  ending  on 

Saturday. .  which  was 

(last  week/two/three/four  weeks  ago). 

1.  Did  you  do  any  work  for  pay  during  that 
week? 

Yes  (Go  to  2) 

.  No  (Go  to  4) 


2.  How  much  did  you  get  paid  for  work  you 
did  during  that  week  b^re  deductions? 
Include  wages  on  all  jobs,  tips,  overtime, 
bonuses,  commissions,  and  any  work  you 
may  have  done  on  the  side. 

Dollars  per  week 

3.  Now  I  want  to  ask  you  about  the  entire 
13  weeks  starting  with  the  week  after  you  left 
the  program.  That  is,  from  Sunday, 

,  to  Saturday, 

Including  the  week  we  just  talked  about,  how 
many  weeks  did  you  work  at  all  for  pay 
during  the  13-week  period? 

Weeks 

Alternative  Questions 

4.  If  answered  "no"  to  question  1: 

Now  I  want  to  ask  you  about  the  entire  13 
weeks  starting  with  the  week  after  you  left 
the  program.  That  is,  from 

Sunday, ,  to  Saturday, 

.  Did  you  do  any  work  for  pay 


during  the  13-week  period? 

Yes  (Go  to  5) 

No  (Go  to  end) 

5.  How  many  weeks  did  you  do  any  work 
at  all  for  pay  during  that  13-week  period? 

Weeks 

•  Attempts  must  be  made  to  contact  all 
individuals  unless  terminee  populations  are 
large  enough  to  use  sampling. 

•  At  least  six  attempts  may  need  to  be 
made  to  contact  enough  individuals  in  the 
follow-up  group  to  obtain  the  required 
response  rate. 

•  For  each  SDA  (Title  II-A)  or  combined 
Statewide  (Title  III  Formula  and  National 
Reserve)  report  (JASR),  minimum  response 
rates  of  70%  are  requiiied  for  each  of  the 
following  six  groups:  among  adults,  those 
who  entered  employment  at  termination  and 
those  who  did  not  enter  employment  at 
termination;  among  welfare  recipients,  those 
who  entered  employment  at  termination  and 
those  who  did  not  enter  employment  at 
termination:  and  among  dislocated  workers, 
those  who  entered  employment  at 
termination  and  those  who  did  not  enter 
employment  at  termination.  The  response 
rate  is  calculated  as  the  number  of  terminees 
with  complete  follow-up  information  divided 
by  the  total  number  of  terminees  included  in 
the  group  eligible  for  follow-up. 


Sampling  Procedures 

Where  sampling  is  used  to  obtain 
participant  contact  information,  it  is 
necessary  to  have  a  system  which  ensures 
consistent  random  selection  of  sample 
participants  from  all  terminees  in  the  group 
requiring  follow-up. 

•  No  participant  in  the  follow-up  group 
may  be  arbitrarily  excluded  from  the  sample. 

•  Procedures  used  to  select  the  sample 
must  conform  to  generally  accepted 
jttatistical  practice,  e.g.,  a  table  of  random 
numbers  or  other  random  selection 
techniques  must  be  used.  ^ 

•  The  sample  selected  for  contact  must 
meet  minimum  sample  size  requirements 
indicated  in  Table  1, 

The  use  of  sampling  will  depend  on 
whether  the  terminee  populations  are  large 
enought  to  provide  estimates  which  meet 
minimum  statistical  standards.  If  the  number 
of  terminees  for  whom  follow-up  is  required 
is  less  than  138,  sampling  cannot  be  used.  In 
such  cases  attempts  must  be  made  to  contact 
all  the  appropriate  terminees. 

Minimum  Sample  Sizes  for  Follow-up 

To  determine  the  minimum  number  of 
terminees  to  be  included  in  the  follow-up 
sample,  refer  to  Table  1  in  the  following 
instructions.  Find  the  row  in  the  left-hand 
column  that  contains  the  planned  number  of 
terminees  for  each  of  the  groups  requiring 
follow-up:  Adults,  welfare  recipients  and 
dislocated  workers.  The  required  minimum 
sample  size  is  given  in  the  right-hand  column 
of  that  row. 

Note. —  The  welfare  recipients  in  the  adult 
sample  may  be  used  as  part  of  the  welfare 
sample.  In  this  case,  an  additional  number  of 
welfare  recipients  must  be  randomly  selected 
to  provide  supplemental  sample  large  enough 
to  meet  the  same  accuracy  requirements  as 
other  groups  requiring  follow-up.  To 
determine  the  minimum  size  of  this 
supplemental  welfare  sample,  find  the  row  in 
the  left-hand  column  of  Table  1  that  contains 
the  planned  total  number  of  welfare 
recipients  requiring  follow-up.  From  the 
corresponding  entry  in  the  right-hand  column, 
subtract  the  number  of  welfare  recipients 
included  in  the  adult  sample.  The  remainder 
represents  the  minimum  size  of  the 
supplemental  sample  of  welfare  recipients 
required  fur  contact. 

I  Table  t — Minimum  Sample  Sizes  for 
Foaow-liP 


Table  l — Minimum  Sample  Sizes  for 
Fouow-Up— Continued 


Numtaf  of  MnninoM  in 
u^populafan 


1  10  137 

13810  149. 
ISO  10  ISO, 
180  to  168.. 
170  to  179.. 
180  to  189,. 
190  to  199 
200  to  224.. 
225  to  249.. 
250  to  274.. 
275  to  299.. 
300  to  348. 
350  to  398.. 
400  to  449- 
450  to  499.. 
500  to  509.. 
600  to  749.. 


137 
t4S 
149 
1S4 
IS* 
184 
178 
186 
184 

aoc 

217 
828 

240 
2S0 


Number  o«  Mrmkwe*  m  loltoKf- 
uppopulatton 

lyMnium  tampto  iiM 

7<io  vr*  iwo                  

202 

1  nnn  lo  i  AOif         

228 

1.500  10  1.999 „ 

2.000  10  2.999       —    „     _    . 

3.000  10  4,999 

5,000  Of  mof« - - -. 

3» 
362 

364 
383 

282 


Correcting  for  Differences  in  Response  Rates 

Different  response  rates  for  those 
terminees  who  entered  employment  at 
termination  and  those  who  did  not  are 
expected  to  bias  the  performance  estimates 
because  those  who  entered  employment  at 
termination  are  more  likely  to  be  employed  at 
follow-up.  It  is  assumed  that  those  who  were 
employed  at  termination  are  easier  to  locate 
than  those  who  were  unemployed  because 
the  interviewer  has  more  contact  sources 
(e.g.,  name  of  employer).  The  resulting 
response  bias  can  artificially  inflate 
performance  results  at  follow-up. 

To  account  for  this  problem,  separate 
response  rates  should  be  calculated  for  those 
who  were  employed  at  termination  and  for 
those  who  were  not.  These  separate  response 
rates  should  be  calculated  for  three  groups: 
all  adult  II-A  terminees.  welfare  recipients 
and  Title  III  terminees. 

For  each  group,  if  the  response  rates  of 
those  employed  at  termination  and  those  not 
employed  differ  by  more  than  5  percentage 
points,  then  the  "Worksheet  for  Adjusting 
Follow-up  Performance  Measures"  in  the 
Follow-up  Technical  Assistance  Guide  must 
be  used  to  correct  the  follow-up  measures  for 
that  group. 

Appendix  B — Derinitions  of  Terms  Necessary 
for  Completion  of  Reports 

Employment/Training  Services 

Assessment — services  are  designed  to 
initially  determine  each  participant's 
employability,  aptitudes,  abilities  and 
interests,  through  interviews,  testing  and 
counseling  totichieve  the  applicant's 
employment  related  goals. 

Follow  up — is  the  collection  of  information 
uu  a  terminee's  employment  situation  at  a 
specified  period  after  termination  from  the 
program. 

Intake — includes  the  screening  of  an 
applicant  for  eligibility  to  determine:  (1) 
Whether  the  program  can  benefit  the 
individual:  (2)  the  employment  and  training 
activities  and  services  which  would  be 
appropriate  for  that  individual:  (3) 
availability  of  an  appropriate  employment 
and  training  activity;  (4)  a  decision  on 
selection  for  participation  and  (S) 
dissemination  of  information  on  the  program. 

Outreach — activity  involves  the  collection, 
publication  and  dissemination  of  information 
on  program  services  directed  toward 
economically  disadvantaged  and  other 
individuals  eligible  to  receive  [TPA  training 
and  support  services. 

Pic-Recognized  Youth  Employment 
Competencies 

In  order  to  attain  a  youth  employment 
competency,  an  individual  must  have 


demonstrated  proficiency  in  one  or  more  of 
the  following  three  skill  areas  in  which  the 
terminee  was  deficient  at  enrollment:  pre- 
employment  and  work  maturity,  basic 
education  and  job  specific  skills. 

•  Pre-employment  skills  include  world  of 
work  awareness,  labor  market  knowledge, 
occupational  information,  values  clarification 
and  personal  understanding,  career  planning, 
decision  making,  and  job  search  techniques 
(resumes,  interviews,  applications,  and 
follow-up  letters).  They  also  encompass 
survival/daily  living  skills  such  as  using  the 
phone,  telling  time,  shopping,  making  change, 
renting  an  apartment,  opening  a  bank 
account,  and  using  public  transportation:  and 

Work  maturity  skills  include  positive  work 
habits,  attitudes,  and  behavior  such  as 
punctuality,  regular  attendance,  presenting  a 
neat  appearance,  getting  along  and  working 
well  with  others,  exhibiting  good  conduct, 
following  instructions  and  completing  tasks. 
accepting  constructive  criticism  from 
supervisors  and  co-workers,  showing 
initiative  and  reliability,  and  assuming  the 
responsibilities  involved  in  maintaining  a  job. 
This  category  also  entails  developing 
motivation  and  adaptability,  obtaining 
effective  interpersonal  relations,  coping  and 
problem-solving  skills,  and  acquiring  an 
improved  self  image. 

•  Basic  education  skills  include  reading 
comprehension,  math  computation,  writing, 
speaking,  listening,  and  the  capacity  to  use 
these  skills  in  the  workplace. 

•  fob-specific  skills — ^Primary  job-8pe<:iric 
skills  encompass  the  proficiency  to  perform 
actual  tasks  and  technical  functions  required 
by  certain  occupational  fields  at  entry, 
intermediate  or  advanced  levels.  Secondary 
job-specific  skills  entail  familiarity  with  and 
use  of  set-up  procedures,  safety  measures, 
work-related  terminology,  recordkeeping  and 
paperwork  formats,  tools,  equipment  and 
materials,  and  breakdown  and  clean-up 
routines. 

Educathn  Status 

School  dropout— An  adult  or  youth  (aged 
14-21)  who  is  not  attending  school  full-time 
and  has  not  received  a  high  school  diploma 
or  a  GED  certificate. 

Student— An  adult  or  youth  (aged  14-21) 
who  has  not  received  a  high  school  diploma 
or  GED  certificate  and  is  enrolled  full-time  in 
an  elementary,  secondary  or  postseconddry- 
levei  vocational,  technical,  or  academic 
school  or  is  between  school  terms  and 
intends  to  return  to  school. 

High  school  graduate  or  equivalent  (No 
Post-High  School)— An  adult  or  youth  (aged 
14-21)  who  has  received  a  high  school 
diploma  or  GED  Certificate,  but  who  has  not 
attended  any  poslsecondary  vocational, 
technical,  or  academic  school. 

Post  high  school  attendee — An  adult  or 
youth  (aged  14-21)  who  has  received  a  high 
school  diploma  or  GED  certificate  and  has 
attended  (or  is  attending)  any  poslsecondary- 
level  vocational  technical,  or  academic 
school. 

Family  Status 

Single  head  of  household — A  single, 
abondoned.  separated,  divorced  or  widowed 
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individual  who  haa  responsibility  for  one  or 
more  dependent  children  under  age  18. 

Race  Etfinic  Group 

While  (not  hispanic) — A  person  having 
origins  in  any  of  the  original  peoples  of 
&ih)pe.  North  Africa,  or  the  Middle  East. 

Black  (not  hispanic] — A  person  having 
origins  in  any  of  the  black  racial  groups  of 
Africa. 

Hispanic— A  person  of  Mexican.  Puerto 
Rican.  Cuban,  Central  or  South  American,  or 
other  Spanish  culture  or  origin  (including 
Spain),  regardless  of  race. 

Note:  Among  persons  from  Central  and 
South  American  countries,  only  those  who 
are  of  Spanish  origin,  descent,  or  culture 
should  be  included  in  the  Hispanic  category. 
Persons  from  Brazil.  Guiana,  and  Trinidad, 
for  example,  would  be  classified  according  to 
their  race,  and  would  not  necessarily  be 
included  in  the  Hispanic  category.  Also,  the 
Portugese  should  be  excluded  from  the 
Hispanic  category  and  should  be  classified 
according  to  their  race. 

American  Indian  or  Alaskan  Native — A 
person  having  origins  in  any  of  the  original 
peoples  of  North  America,  and  who 
maintains  cultural  identification  through 
tribal  afnUation  or  community  recognition. 

Asian  or  Padfic  Islander — A  person  having 
origins  in  any  of  the  original  peoples  of  the 
Far  East  Southeast  Asia,  the  Indian 
subcontinent  (e.g..  India,  Pakistan. 
Bangladesh,  Sri  Lanka,  Nepal.  Sikkim,  and 
Bhutan),  or  the  Pacific  Islands.  This  area 
includes,  for  example,  China.  Japan.  Korea, 
the  Philippine  Islands,  and  Samoa.  Hawaiian 
natives  are  to  be  recorded  as  Asian  or  Pacific 
Islanders. 

Other  Barriers  to  Employment 

Limited  English  language  proficiency- 
Inability  of  an  applicant  whose  native 
language  is  not  English,  to  communicate  in 
English,  resulting  in  a  job  handicap. 

Handicapped  individual — Refer  to  Sec 
4(10)  of  the  Act.  Any  individual  who  has  a 
physical  or  mental  disability  which  for  such 
individual  constitutes  or  results  in  a 
substantial  handicap  to  employment  NOTE: 
This  definition  will  be  used  for  performance 
standards  purposes,  but  is  not  required  to  be 
used  for  program  eligibility  determination 
(Sec.  4(8)(E)). 

Offender — For  reporting  purposes,  the  term 
"offender"  is  defined  as  any  adult  or  youth 
who  requires  assistance  in  overcoming 
barriers  to  employment  resulting  from  a 
record  of  arrest  or  conviction  (excluding 
misdemeanors). 

U.C  Status 

Unemployment  compensation  claimant — 
Any  individual  who  has  filed  a  claim  and  has 
been  determined  monetarily  eligible  for 
benefit  payments  under  oite  or  more  State  or 
Federal  unemployment  compensation 
programs,  and  who  has  not  exhausted  benefit 
rights  or  whose  benefit  year  has  not  ended. 

Labor  Force  Status 

Employed— (a)  An  individual  who.  during 
the  7  consecutive  days  prior  to  application  to 
a  )TPA  prog?am,  did  any  work  at  all:  (i)  as  a 
paid  employee:  (ii)  In  his  or  her  own  business, 
profession  or  farm,  or  (iii)  worked  15  hours  or 


more  as  an  unpaid  worker  in  an  enterprise 
operated  by  a  member  of  the  family:  or  (b)  an 
individual  who  was  not  working,  but  has  a 
job  or  business  from  which  he  or  she  was 
temporarily  absent  because  of  illness,  bad 
weather,  vacation,  labor-management 
dispute,  or  personal  reasons,  whether  or  not 
paid  by  the  employer  for  time  off,  and 
whether  or  not  seeking  another  job.  fTW* 
term  includes  members  of  the  Armed  Forces 
on  active  duty,  who  have  not  been 
discharged  or  separated:  participants  in 
registered  apprenticeship  programs:  and  self- 
employed  individuals.) 

Employed  part-time — An  individual  who  is 
regularly  scheduled  for  work  less  than  30 
hours  per  week. 

Unemployed — An  individual  who  did  not 
work  during  the  7  consecutive  days  prior  to 
application  for  a  JTPA  program,  who  made 
specific  efforts  to  find  a  job  within  the  past  4 
weeks  prior  to  application,  and  who  was 
available  for  work  during  the  7  consecutive 
days  prior  to  application  (except  for 
temporary  illness). 

Unemployed:  15  or  more  weeks  of  prior  26 
weeks — An  individual  who  is  unemployed  at 
the  time  of  eligibility  determination  and  has 
been  unemployed  for  any  15  or  more  of  the  28 
weeks  immediately  prior  to  such 
determination. 

Not  in  labor  force — A  civilian  14  years  of 
age  or  over  who  did  not  work  during  the  7 
consecutive  days  prior  to  application  for  a 
ITPA  program  and  is  not  classified  as 
employed  or  unemployed. 
(FR  Doc.  86-13865  Filed  6-17-86:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Intent  To  Relocate  Record*  for  the 
Quad  Cities  Station 

agency:  Nuclear  Regulatory 

Conunission. 

ACTION:  Notice  of  intent  to  relocate  the 

records  for  the  Quad  Cities  Station. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory  Commission 
(NRC)  is  moving  the  Local  Public 
Document  Room  (LPDR)  records 
collection  for  Commonwealth  Edison 
Company's  Quad  Cities  Station  from  the 
Moline  Public  Library  (Library).  Moline. 
Illinois,  to  another  as  yet  undetermined 
location.  Because  of  the  size  of  the 
collection,  which  now  measures  almost 
60  shelf  feet  of  material,  the  Moline 
Public  Library  has  asked  that  the 
collection  be  relocated  since  it  receives 
little  use  and  the  resources  needed  for 
maintaining  it  are  no  longer  available. 
The  purpose  of  this  notice  is  to  invite 
public  comment  on  possible  LPDR  sites. 

date:  Comment  period  expires  ]uly  18, 
1986.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 


cannot  be  given  except  as  to  comments 
filed  on  or  before  this  date. 
ADDRESSES:  Written  comments  may  be 
submitted  to  Mr.  John  Philips.  Chief, 
Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  1717  H  Street.  NW.  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Jona  L  Souder.  Chief.  Local  Public 
Document  Room  Branch,  Division  of 
Rules  and  Records.  Office  of 
Administration.  U,S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Telephone  301-492-7536.  or  Toll  Free 
80Q-63S-8081. 

SUPPLEMENTARY  INFORMATION:  Since  the 
early  1970's,  the  Moline  Public  Library, 
located  at  504  17th  Street  Moline. 
Illinois,  has  served  as  the  NRC  Local 
I>ublic  Document  Room  repository  for 
records  relating  to  the  Quad  Cities 
Station.  The  document  collection 
includes  essentially  all  publicly 
available  records  considered  by  the 
NRC  in  the  licensing  and  regulation  of 
the  Quad  Cities  Station.  Because  of  the 
growth  in  the  size  of  the  LPDR 
collection,  its  infrequent  use,  and  the 
unavailability  of  resources  to  maintain 
the  collection,  the  Library  has  asked 
that  it  be  relocated. 

Among  the  factors  the  NRC  will 
consider  in  selecting  a  new  location  for 
the  collection  are: 

(1)  The  willingness  and  abiUty  of  the 
library  to  house  and  maintain  the 
collection; 

(2)  The  physical  facilities  available, 
including  shelf  space,  workspace  and 
copying  and  micrographics  equipment; 

(3)  The  willingness  and  ability  of  the 
library  staff  to  assist  the  public  to 
locating  records; 

(4)  The  public  accessibility  of  the 
library,  including  parking,  ground 
transportation,  and  hours  of  operation, 
particularly  evenings  and  weekends 
hours: 

(5)  The  proximity  (within  50  miles)  of 
the  library  to  the  Quad  Cities  Station 
located  in  Cordova,  Illinois;  and 

(6)  The  proximity  of  the  library  to 
existing  user  groups  of  the  collection,  if 
known. 

Public  comments  are  requested  on  the 
desirability  to  moving  the  Quad  Cities 
LPDR  collection  to  any  appropriate 
library  in  the  vicinity  of  the  Quad  Cities 
Station. 

Dated  at  Belhesda,  Maryland,  this  13th  day 
of  June  1986. 


For  the  U.S.  Nuclear  Regulatory    ' 
Commission. 
Donnie  H.  Grimsley. 

Director,  Division  of  Rules  and  necords. 

Office  of  Administration. 

|FR  Doc.  86-13784  Filed  6-17-86:  8:45  am) 
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IDocktt  No.  50-4131 

Duke  Power  Co.;  North  Carolina 
Electric  Membership  Corp.,  Saluda 
River  Electric  Cooperative,  Inc.; 
Environmental  Assessment  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
consideri.ng  issuance  of  an  exemption 
from  the  scheduler  requirements  of  10 
CFR  50.71  (e)(3)(i)  to  the  Duke  Power 
Company,  North  Carolina  Electric 
Membership  Corporation  and  Saluda 
River  Electric  Cooperative,  Inc.  (the 
licensee)  for  the  Catawba  Nuclear 
Station,  Unit  1,  located  at  the  licensee' 
site  in  York  County,  South  Carolina, 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  action  would  grant  an 
exemption  from  the  requirement  of  10 
CFR  50.71(e)  to  submit  an  updated  Final 
Safety  Analysis  Report  (UFSAR)  for 
Unit  1  of  the  Catawba  Nuclear  Station 
(CNS)  within  24  months  of  the  issuance 
of  the  operating  license.  An  operating 
license  was  issued  for  Catawba  Unit  1 
on  July  18, 1984.  By  letter  dated 
November  25, 1985,  supplemented  by 
letter  dated  May  21. 1986,  Duke  Power 
Company  requested  an  exemption  to  10 
CFR  50.71(e)  which  would  defer 
submittal  of  the  UFSAR  by  12  months  on 
the  basis  that  the  Catawba  FSAR 
applies  to  both  Catawba  Units.  It  has 
been  updated  on  January  31, 1986,  prior 
to  the  issuance  of  the  Catawba  Unit  2 
low  power  license  on  February  24. 1986. 

The  Need  for  the  Proposed  A  ction: 
The  full  operating  license  for  Catawba 
Unit  2  was  issued  on  May  15, 1986.  The 
licensee  is  now  engaged  in  startup 
testing  and  expects  to  complete  such 
testing  within  the  next  six  months.  Thus, 
station  personnel  are  unavailable  for  a 
detailed  review  of  the  FSAR.  It  is  also 
desirable  to  complete  power  ascension 
testing  and  to  place  the  plant  in 
commercial  operation  before  updating 
the  FSAR  so  that  design  modifications 
found  necessary  by  testing  can  be 
incorporated  and  so  that  licensee's 
engineering  personnel  who  are  heavily 
involved  in  the  support  of  startup  testing 
and  resultant  plant  modifications  can  be 
used  in  preparing  and  reviewing  the 


updated  FSAR.  Thus,  for  Catawba  Unit 
1,  there  is  a  need  to  extend  the  date  for 
submittal  of  the  updated  FSAR.  The 
requested  extension  to  July  18. 1987,  will 
allow  the  licensee's  engineering 
personnel  necessary  and  sufficient  time 
to  concentrate  on  startup  testing  and 
resultant  design  changes  before 
concentrating  on  the  engineering  review 
associated  with  the  preparation  of  the 
UFSAR, 

Environmental  Impact  of  the  Proposed 
Action:  The  proposed  exemption  affects 
only  the  required  date  for  updating  the 
FSAR  and  does  not  affect  the  risk  of 
facility  accidents.  Thus,  post-accident 
radiological  releases  will  not  differ  from 
those  determined  previously,  and  the 
proposed  exemption  does  not  otherwise 
affect  facility  radiological  effluents,  or 
any  significant  occupational  exposures. 
With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  does  not  affect  plant  non- 
radiological  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  there  are  no 
measurable  radiological  or  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exenaption. 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  either  will 
have  no  environmental  impact  or  will 
have  a  greater  environmental  impact. 
The  principal  alternative  to  the 
exemption  would  be  to  require  an 
eariier  date  for  submittal  of  the  UFSAR. 
Such  an  action  would  not  enhance  the 
protection  of  the  environment  and 
would  result  in  imnecessary  diversion  of 
utility  engineering  resources  from  safety 
related  work. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
Catawba  Nuclear  Station. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact  The 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
letters  dated  November  25, 1985  and 
May  21, 1986.  These  letters  are  available 


for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  NW..  Washington,  DC, 
and  at  the  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730. 

Dated  at  Bethesda.  Maryland,  this  12th  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Commission. 
Paul  O'Connor. 

Acting  Director,  PWR  Project  Directorate  No, 
4.  Division  of  PWR  Licensing-A. 

(FR  Doc.  86-13786  Filed  6-17-86:  8:45  am) 

BILLINO  COOC  rSSO-OI-M 

(Docket  No.  50-528,  SO-529  and  50-5301 

Public  Service  Co.  of  New  Mexico; 
Proposed  Transfer  of  Control  of 
Licenses 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission 
(Commission)  is  considering  approval  of 
the  transfer  of  the  Public  Service 
Company  of  New  Mexico  (PNM),  a 
licensee  having  an  approximate  10.2 
percent  interest  in  Palo  Verde  Nuclear 
Generating  Station.  Units  1.  2.  A  3.  to  the 
PNM  Holding  Company  (Holding 
Company).  By  letter  of  April  22. 1986, 
PNM  informed  the  Commission  that 
PNM's  management  proposed  that  PNM 
be  transferred  and  become  a  subsidiary 
of  the  Holding  Company  with  each 
share  of  common  stock  in  PNM  being 
converted  into  a  conunon  share  of  stock 
in  the  Holding  Company. 

Pursuant  to  10  CFR  50.80  the 
Commission  may  approve  the  transfer  of 
control  of  a  license,  after  notice  to 
interested  persons,  upon  the 
Commission's  determination  that  the 
proposed  transferee  is  qualified  to  be 
the  holder  of  the  license  and  the  transfer 
of  the  license  is  otherwise  consistent 
with  applicable  provisions  of  law. 
regulations  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  the 
subject  transfer,  see  letters  from  PN'M's 
attorneys',  Keleher  and  McLeod,  of  April 
22. 1988  (and  attachments  thereto)  and 
May  22, 1986,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington.  DC  and  at  the  Palo  Verde 
Nuclear  Generating  Station  Local  Public 
Document  Room,  Phoenix  Pubhc 
Library,  Business,  Science  and 
Technology  Department  12  East 
McDowell  Road,  Phoenix.  Arizona 
85004. 

Dated  at  Bethesda.  Maryland  this  12th  day 
of  |une,  1986. 
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For  th«  Nuclear  ReguUtorv  Commitsion. 
RatMH8.LM. 

Actii^  DinctorPWR  Project  Directorate  *7 
Division  ofPWR  Licensing-B. 
[FR  Doc.  8B-1S7B5  Filed  B-17-88;  8:45  am| 
MtUNQ  COM  T«»41-M 

[Docket  Na  S0-346-IIL  and  ASLBP  Na  M- 
52»-01-yL] 

Toledo  Edison  Co^  et  al.,  (Oav1s-B«sM 
NudMT  Power  StatkNi,  Untt  No.  1; 
Order  Postponing  Hoarings  of  Juns  24, 
25  and  26, 19M 

|une  11. 1986. 

On  June  11. 1986  I  received  a  letter 
from  Jay  E.  Silberg.  Counsel  for  the 
Toledo  Edison  Company  (TEC)',  in 
which  TEC  requested  a  postponement 
for  filing  of  direct  testimony  on  June  19, 
1988  and  the  coihmencement  of 
evidentiary  hearing  scheduled  for  June 
24  and  25.  The  reason  given  for  the 
request  was  the  continuing  strike  at  the 
Davis-Besse  Nuclear  Power  Station 
seriously  interfering  with  TEC  counsel's 
ability  to  prepare  for  the  hearings  with 
key  technical  personnel  and  company 
management  and  legal  staff.  TEC 
proposes  that  direct  testimony  on  the 
issues  identiHed  in  my  Order  29, 1986 
could  be  submitted  two  weeks  following 
the  conclusion  of  the  strike. 

Based  upon  these  representations  by 
TEC  to  counsel  for  the  lead  intervenor. 
State  of  Ohio  Assistant  Attorney 
General  Jack  Van  iGey.  that  TEC  will 
not  conduct  any  on-site  burial  of  the 
waste  prior  to  my  decision  in  this 
matter,  this  intervenor  has  no  objection 
to  the  request  for  postponement. 

In  view  of  the  matters  expressed  by 
TEC  counsel  in  the  June  11, 1986  letter, 
the  concurrence  of  the  Ohio  Assistant 
Attorney  General,  who  had  no  objection 
to  a  grant  of  a  postponement,  and,  in 
pariicualar.  that  TEC  committed  that  it 
will  not  conduct  any  on-site  burial  of  the 
wastes  prior  to  my  decision,  the  request 
for  postponement  of  the  hearings 
scheduled  for  June  24.  25  and  26.'  1986  is 
granted. 

Upon  receipt  of  notice  that  the  strike 
is  concluded,  a  new  scheduling  order 
setting  times  and  place  will  be  promptly 
issued. 
Helfla  F.  Hoyt. 
Adminlstratire  Judge. 
[FR  Doc  86-13792  FUed  6-17-86:  8:45  am) 
■HXMO  COOe  7«M-«1-« 


'  The  te«ef  ba«  be«n  ierv«d  on  Jhe  parlies  by 
TECcounael. 

*  June  2ft.  tsae  healing  waa  scheduled  for  limiled 
appearances  only. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(RaL  Na  34-23316;  FN*  Na  SR-AnwK-86- 
111 

Self-Regulatory  Organizations: 
American  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change 

Pursuant  to  Section  19(b)  (1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)  (1).  notice  is  hereby 
given  that  on  April  24, 1988.  the 
American  Stock  Exchange,  Inc. 
("Amex")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization'B 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  proposing  to  amend  its 
schedule  of  approved  member  firm 
charges  for  handling  proxy  solicitations 
(Rule  576)  to  increase  by  10*  the  rate  for 
initial  proxy  mailings.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Exchange,  care  of  the  Office  of  the 
Secretary,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  Purpose 

Member  organizations  who  hold 
customer  securities  in  "street  name"  are 
required  to  transmit  proxy  solicitation 
material,  financial  reports,  and  other 
material  to  beneficial  owners,  provided 
the  issuer  furnishes  the  material  and 
agrees  to  reimburse  the  firm  for 
reasonable  expenses  plus  postage.  Since 


1952.  the  Amex  and  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  have  published 
a  schedule  of  suggested  rates  of 
reimbursement  (Amex  Rule  576  and 
NYSE  Rule  451).' 

In  February,  the  Commission 
approved  an  amendment  to  NYSE  Rule 
451  which  increased  by  10«  the  rate  for 
initial  proxy  mailings.^  This  raised  the 
cost  for  initial  mailings  from  50C  to  60C 
per  set  for  those  meetings  which  do  not 
require  beneficial  owner  instructions 
and  from  eot  to  7(H  per  set  where 
instructions  are  required.  The  NYSE  rate 
increase  was  supported  by  both  the 
Securities  Industry  Asociation  ( "SIA") 
and  the  American  Society  of  Corporate 
Secretaries  ("ASCS"). 

It  is  proposed  that  the  Exchange  now 
adopt  a  similar  lOt  rate  increase  for 
initial  proxy  mailings.  This  increase  is 
intended  solely  to  permit  member  firms 
to  recoup  the  costs  associated  with 
performing  these  services.  In  this 
connection,  it  should  be  noted  that  there 
has  not  been  an  increase  in  the  rate  for 
initial  proxy  mailings  since  1974. 

Subject  to  Commission  approval,  the 
new  rate  would  take  effect  on  July  1. 
1986. 

(b)  Basis 

The  proposed  amendment  is 
consistent  with  section  6(b)  in  general 
and  furthers  the  objectives  of  section 
6(b)  (4)  in  particular  in  that  it  is  intended 
to  assure  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  Amex  members  and  issuers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  have 
no  adverse  impact  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 


'  Member  firmn  remain  free  »t)  char|te  lower  ralea: 
higher  rales  may  be  charged  with  priorwoiice  and 
consent  of  Ihe  issuer. 

*  Securilies  Exchange  Act  Release  No.  22906 
(February  14. 1986).  51  FR  6*47. 
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all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington.  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
{he  principal  office  oJthe  above- 
mentioned  self-regulator>'  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  9. 1986. 

I V<  Date  of  Effectiveness  of  the 
Proposed  Rule  Change 

As  noted  in  Item  II  above,  on 
February  14. 1986.  the  Commission 
approved  a  proposed  rule  change  by  the 
NYSE  which  increased  the  fees  charged 
for  the  forwarding  of  proxy  and  annual 
report  mailings  to  beneficial 
shareowners.'  Among  the  fees  approved 
was  an  increase  in  the  charge  for  initial 
mailings  of  proxy  material  of  $.10  per 
set.  The  charge  for  those  mailings,  which 
do  not  include  a  proposal  which  requires 
beneficial  owner  instructions,  was 
increased  from  $.50  to  $.60.  and  the 
charge  for  those  mailings  which  include 
a  proposal  which  does  require  beneficial 
owner  instructions  was  increased  from 
$.60  to  $.70. 

The  Amex's  proposed  rule  change 
would  implement  the  same  charges  in 
the  same  amount  that  were  approved  in 
the  prior  NYSE  proposal.*  In  support  of 
the  proposed  charges.  Amex  also  notes 
that  the  proxy  mailing  fees  previously 
approved  for  the  NYSE  were  supported 
by  both  the  SIA  and  the  ASCS. 

The  Commissin  therefore  finds  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 


requirements  of  Section  6.  and  the  rules 
and  regulations  thereunder. 

The  Commission  further  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  of  filing 
thereof,  in  that  Commission,  as 
discussed  above,  already  has  approved 
a  similar  proposal  by  the  NYSE,  and  the 
Amex  has  indicated  that  its  new  rate 
will  take  effect  on  July  1, 1986. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  11. 198& 
Shiriey  E.  HoUU. 
Acting  Secretary. 
(FR  Doc.  88-13724  Filed  6-17-86:  8:45  am] 

WLUMO  CODE  MIO-OI-M 


(R«l.  No.  IC-15145;  FNe  No.  811-4309] 

Washington  Area  Growth  Fund; 
Application  for  investment  Compeny 
Deregistratlon 


'  S«'  note  2.  supra- 

*  Previously,  the  Commission  uppnived  h 
proposed  rule  change  by  Amex  which  increaswl 
other  rales  ch«rued  in  connection  with  the 
forvkbrding  of  pro«y  and  annual  report  mailings  to 
tierH-ficial  shareowners.  Securities  Exchange  Act 
Release  No.  22187.  (|une  28.  198.S|,  .SO  FR  27872  (File 
No.  SR-Amex-85-14|.  The  combination  of  the 
charges  approved  in  ttie  prior  Amex  proposed  rule 
change  and  Ihe  charge  contained  in  Ihe  current 
proposal  will  provide  Amex  with  rates  which 
parallel  the  rates  approved  for  the  NYSE. 

The  Commission  also  has  approved  recently  a 
proposed  rale  change  from  the  National  Association 
of  Securities  Dealers  CNASO")  (File  No  SR-NASD- 
86-101  which  imptemented  a  similar  set  of  fees  to  t>c 
charged  by  NASA  member  organizations.  Securities 
Exchange  Act  Release  No  2.^283  (May  30. 1986;. 


June  11. 1986. 

Notice  is  hereby  given  that 
Washington  Area  Growth  Fund 
("Applicant").  4550  Montgomery 
Avenue,  Suite  lOOON,  Bethesda, 
Maryland  20814,  registered  as  a  closed- 
end,  diversified,  management 
investment  company  under  the 
Investment  Company  Act  of  1940 
("Act"),  filed  an  application  on  March 
13, 1986.  and  amendments  thereto  on 
April  24  and  June  6. 1988,  for  an  order  of 
the  Commission,  pursuant  to  Section  8(0 
of  the  Act.  declaring  that  Applicant  has 
ceased  to  be  an  investment  company. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
made  therein,  which  are  summarized 
below,  and  to  the  Act  for  the  relevant 
provisions  thereof. 

According  to  the  application. 
Applicant  was  organized  as  a 
Massachusetts  business  trust  on  May  22. 
1985,  and  registered  under  the  Act  on 
May  23. 1985.  Applicant  represents  that 
it  has  never  a  public  offering,  has  no 
securityholders  and  has  retained  no 
assets.  Applicant  further  represents  that 
it  is  not  a  party  to  any  litigation  or 
administrative  proceeding  and  does  not 
intend  to  engage  in  any  business 
activities  other  than  those  necessary  to 
effectuate  the  winding-up  of  its  business 
and  affairs. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 


hearing  on  the  application  may,  not  later 
than  July  3, 1986.  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
D.C.  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law,  be 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  puntuant  to 
delegated  autitority. 
Stiiiley  E.  HoDia, 
Acting  Secretary. 
|FR  Doc.  86-13725  Filed  6-17-86;  8:45  amj 

BtLUNO  COOE  MIO-ei-M 


DEPARTMENT  OF  STATE 

(Put>HcNottc«969] 

Certain  NoninNnigrant  Visas;  Validity 

Public  Notice  913  of  August  22, 1984 
authorized  consular  officers  to  issue,  in 
their  discretion,  nonimmigrant  visas 
under  section  101(a)(15)(B)  of  the 
Immigration  and  Nationality  Act  valid 
for  an  indefinite  period  of  time  to 
otherwise  eligible  nationals  of  certain 
countries  which  offer  reciprocal  or  more 
liberal  treatment  to  nationals  of  the 
United  States  who  are  in  a  similar  class. 

This  Notice  deletes  Brunei  from  the 
list  contained  in  Public  Notice  913  in 
order  to  accord  its  nationals  the  same 
reciprocal  treatment  currently  accorded 
U.S.  nationals. 

This  Notice  amends  Public  Notice  913 
of  August  22. 1984  (49  FR  33392). 

Dated:  June  6. 1986. 
loan  M.  Clack. 

Assistant  Secretary  for  Consular  Affairs. 
|FR  Doc.  86-13735  Filed  6-17-86;  8:45  am] 

BIIXIM  COOE  4TKMM-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement; 
Jessamine  County,  KY 

AOENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
actioh:  Notice  of  intent. 
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;  The  FHWA  is  issued  this 
notice  to  advice  the  public  that  an 
enviommental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Jessamine  County,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  E.  Johnson,  Division 
Administrator,  FHWA,  330  W. 
Broadway.  P.O.  Box  536,  Frankfort. 
Kentucky  40602,  Phone  (502)  227-7321; 
FTS  352-5468. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
ICentucky  Transportation  Cabinet, 
intends  to  prepare  an  EIS  for  a  proposal 
to  improve  US  27  in  Jessamine  County. 
Kentucky.  The  basic  project  extends 
from  existing  US  27  at  Camp  Nelson, 
north  a  distance  of  4.7  miles  to  the 
southern  limits  of  the  city  of 
Nicholasville,  Kentucky.  At  this  point,  it 
will  interchange  with  the  Nicholasville. 
By-Pass  as  well  as  existing  US  27.  The 
proposed  alternates  under 
consideration,  at  this  time,  consist  of 
three  "build"  alternates  as  well  as  the 
"no-build"  alternative.  Postponement  of 
the  project  has  also  been  considered. 
The  "build"  alternates  involve  different 
combinations  of  the  various  alignments 
within  a  basic  cooridor. 

An  early  public  information  meeting 
was  held  on  the  propsoed  action  on 
December  19. 1985.  in  the  area  of  the 
proposed  project.  The  input  received  at 
that  meeting  has  been  considered.  On 
February  21, 1986.  an  Interdisciplinary 
Team  Meeting  was  held  by  the 
Kentucky  Transportation  Cabinet.  An 
opportunity  for  a  formal  location/design 
public  hearing  will  be  advertised  and 
held  as  appropriate.  No  formal  scoping 
meeting  is  planned. 

To  ensure  that  the  full  range  or  issues 
related  to  the  proposed  action  are 
addressed  and  all  signiHcant  issues 
identified,  comments  and  suggestions 


are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

The  draft  EIS  will  be  ready  for  public 
review  and  comment  in  late  October 
1986. 

Issued  on:  June  9, 1986. 
Robsrt  E.  Johnson, 
Division  Administrator. 
(PR  Doc.  86-13715  Filed  6-17-86;  8:45  am] 

WIUNQ  COOC  MIO-Za-M 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requirement  Under  0MB  Review 

agency:  United  States  Information 

Agency. 

action:  Notice  of  reporting  requirement 

submitted  for  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
USIA  is  requesting  approval  of  a  form 
used  in  the  processing  of  applications 
for  auditions  under  our  Artistic 
Ambassador  Program. 
DATE:  Comments  must  be  received  by 
July  18, 1986. 

Copies:  copies  of  the  request  for 
clearance  (SF-83),  supporting  statement, 
instructions,  transmittal  letter  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  on  the 


item  listed  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  attention  Desk  Officer 
for  USIA. 

FOR  FURTHER  INFORMATION  CONTACT 
Agency  Clearance  Officer,  John 
Davenport,  U.S.  Information  Agency,  M/ 
ASP-Room  623.  301  4th  Street.  SW., 
Washington,  DC.  20547,  telephone  (202) 
485-7505.  And  OMB  Review:  Bruce 
McConnell.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Washington. 
DC,  20503,  telephone  (202)  395-3785. 

SUPPLEMENTARY  INFORMATION!  Title: 
"Artistic  Ambassador  Program", 
Biographic  Information  Form  for 
Auditioners.  and  unnumbered  form. 
Abstract:  This  form  is  intended  to 
obtain  information  from  aspiring 
musicians  who  are  interested  in 
competing  for  the  chance  to  represent 
the  United  States  overseas.  Candidates 
are  screened,  and  through  a  process  of 
eliminafion.  4  or  5  finalists  are  selected. 
Overseas  tours  are  from  5  to  6  weeks  in 
duration,  during  which  the  successful 
candidates  will  give  concerts  for  foreign 
audiences  and  represent  the  United 
States  through  personal  contacts  and  the 
presentation  of  American  art  and 
culture.  This  program  is  intended  to 
fulfill  the  requirements  of  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Pub.  L.  87-256.  imposed  upon 
USIA  to  strengthen  international 
cooperative  relations  through  tours  in 
foreign  countries  by  creative  ahd 
performing  artists. 

Dated:  June  12. 1986. 
Cbartm  N.  Canestro. 

Federal  Register  Liaison. 

[FR  Doc.  86-13738  Filed  6-17-86;  8:45  am) 
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1       I 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  5:55  p.m.  on  Thursday,  June  12, 1986. 
the  Board  of  Directors  of  the  Federal 
Deposit  insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  adopt  a  resolution  making  funds 
available:  (1)  For  the  payment  of  insured 
deposits  made  in  PetroBank,  National 
Association.  Houston,  Texas,  which  was 
closed  by  the  Senior  Deputy  Comptroller 
for  Bank  Supervision.  Office  of  the 
Comptroller  of  the  Currency,  on 
Thursday,  June  12, 1986.  and  (2)  for  an 
advance  payment  to  uninsured 
depositors  and  other  general  creditors  of 
the  closed  bank  equal  to  45  percent  of 
their  uninsured  claims. 

In  calling  Ihe  meeting,  the  Board 
determined,  on  motion  of  Chairman  L. 
William  Seidman,  seconded  by  Director 
C.C.  Hope,  Jr.  (Appointive),  concurred  in 
by  Director  Robert  L  Clarke, 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  tite  matter 
in  a  meeting  open  to  public  observation; 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  pursuant  to 
subseUions  (cH8).  (c)(9)(A)(ii).  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  S52b{cMB). 
(c)(9)(AMii).  and  (c)(9)(B)J. 

Dated:  |une  13. 1986. 


Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinaoo. 

Executive  Secretary. 

|FR  Doc.  86-13837  Filed  6-16-86: 11:41  am] 
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INTERNATIONAL  TRADE  COMMISSION 

lUSITCSE-86-24] 

TIME  AND  DATE:  Thursday,  June  26. 1988 

at  11:00  a.m. 

PLACE:  Room  117.  701  E  Street.  NW.. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  complaints: 

(a)  Certain  ventilated  motorcycles  iielmets 

(Docket  Number  1322). 
5  Investigation  701-TA-274  (P)  (Softwood 

lumber  from  Canada) — brieflng  and  vote. 
6.  Hems  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary,  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary. 

June  9, 1986. 

|FR  Doc.  86-13794  Filed  6-13-86;  4-.37  pm) 

BILLING  COOE  7020-02-M 
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INTERSTATE  COMMERCE  COMMISSION 

TIME  AND  date:  10.00  a.m..  Wednesday, 

June  25. 1986. 

place:  Hearing  Room  A.  Interstate 

Commerce  Commission,  12th  & 

Constitution  Avenue,  NW..  Washington, 

DC  20423 

STATUS:  Open  Special  Conference. 

MATTERS  TO  BE  CONSIDERED! 

Ex  Parte  No.  MC-43  (Sub-No.  17)— 
Authorized  Carrier  l^ase  of  Equipment  and 
Drivers  to  Private  Carriers. 

Ex  Parte  No.  MC-122  (Sub-No.  2)— Lease  of 
Equipment  and  Drivers  of  Private 
Carriers — Petitions  for  Modification. 

CONTACT  PERSON  FOR  MORE 
information:  Alvin  H.  Brown.  Office  of 


Legislative  and  Public  Affairs. 

Telephone:  (202)  275-7252. 

Noreta  R.  McGee, 

Acting  Secretary. 

(FR  Doc.  86-13838  Filed  6-16-88;  11:41  pm] 

BtLLINQ  COOE  703$-01-« 


MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  DATE:  lOflO  a.m..  Monday,  June 
30, 1986. 

place:  Eighth  Floor,  1120  Vermont 
Avenue.  NW..  Washington,  DC  20419. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDEREO:An  oral 
argument  will  be  held  in  the  appeals  of: 

1.  Stephens  v.  Office  of  Personnel 
Management.  MSPB  Docket  No. 
SF831L84A9006. 

2.  Shirley  v.  Office  of  Personnel 
Management.  MSPB  Docket  No. 
DC083184A0458:  Johnston  v.  Office  of 
Personnel  Management,  MSPB  Docket  No. 
PH8311A5A0120:  Nichols  v.  Office  of 
Personnel  Management,  MSPB  Docket  No. 
DA831I^1A0329. 

These  appeals  have  been  reopened  to 
consider  the  issue  of  whether  the  Board 
should  give  retroactive  effect  to  the 
Federal  Circuit's  decision  in  Simons  v. 
Merit  Systems  Protection  Board.  788 
F.2d  323  (Fed.  Cir.  1985),  which  held  that 
the  Board  may  award  attorney  fees  in 
retirement  cases. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Robert  E.  Taylor.  Clerk  of 
the  Board.  (202)  653-7200. 

Dated:  June  13, 1986. 
Robert  E.  Taylor. 
Clerk  of  Ihe  Board. 
|FR  Doc  86-13863  Filed  6-16-86: 1:50  pmj 

WLUNO  CODE  T40l>-ei-M 


NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  June  16.  23,  30  and  July 

7,1986. 

PLACE:  Commissioners'  Conference 

Room.  1717  H  Street,  NW.,  Washington. 

DC. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  IS 

Tuesday,  /une  17 

2:00  p.m. 
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IM  I 


DiscussioR  of  Pending  Enforcement  Action 
(Closed— Ex.  5  A  7) 

Wednesday,  June  18 

2.-00  p.m. 

Briefing  on  La  Crosse  Request  for  an 
Exemption  to  Reduce  Primary  Property 
Value  insurance  (Public  Meeting) 
3:30  p.m. 

ARirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Insider  Safeguards  Rules  (Search 
Requirements  and  Misc.  Amendments) 
(Does  not  include  Access  Authorization) 

Thursday,  June  19 

10:00  a.m. 
Discussion/Possible  Vote  on  Safety  Goals 
(Public  Meeting) 

Week  of  (une  23— Tentative 

Wednesday,  June  25 

3:30  p.m. 
AflTirmative  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  )une  30 — Tentative 

Tuesday,  July  1 

lOKX)  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.  2  &  6) 

Wednesday,  July  2 

3:30  p.m. 
Affirmative  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  |uly  7— Tentative 

Tuesday,  July  8 

lOKHa.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  Ucense  for  Hope  Creek 
(Public  Meeting) 

Wednesday,  July  9 

lOKX)  a.m. 
BrieHng  on  Accident  Source  Term 
Reassessment  (NUREG-0956)  (Public 
Meeting) 

Thursday,  July  10 

2.-00  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (202)  634-1498. 
CONTACT  PERSON  FOR  MORE 

information:  Robert  McOsker  (202) 
634-1410. 

Robert  S..  McOsker, 

Office  of  the  Secretary. 
|une  12. 1986. 

|FR  Doc.  86-13791  Filed  8-13-86:  4:33  p.m.) 
MLUNQ  COOC  rStO-OI-M 


postal  SERVICE  BOARD  OF  GOVERNORS 
Notice  of  Vote  To  Close  Meeting 

By  telephone  vote  on  June  13. 1966,  the 
Governors  unanimously  voted  to  close 


to  public  observation  an  executive 
meeting  of  the  Governors  scheduled  For 
June  25, 1986.  The  meeting  will  be  held 
in  Denver,  Colorado.  The  meeting  will 
concern  a  discussion  of  personnel 
matters. 

The  executive  meeting  will  be 
attended  by  Governors  Camp, 
Griesemer.  McConnell,  McKean,  Peters, 
Ryan  and  Setrakian. 

The  Board  of  Governors  has 
determined  that,  pursuant  to  section 
552b(c)(6)  of  Tide  5,  United  States  Code, 
and  §  7.3(f)  of  Title  39,  Code  of  Federal 
Regulations,  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(b)),  because  it  is  likely  to 
disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  The  Board 
also  determined  that  the  public  interest 
does  not  require  the  Board's  discussion 
of  this  matter  to  be  open  to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5.  United  States  Code,  and 
§  7.6(a)  of  Title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
to  be  closed  may  properly  be  closed  to 
public  observation,  pursuant  to  section 
552b(c)(6)  of  Title  5,  United  States  Code, 
and  §  7.3(f)  of  Tide  39.  Code  of  Federal 
Regulations. 
David  F.  Harris, 
Secretary. 

(FR  Doc.  86-13919  Filed  6-16-86;  3:55  pm) 
BILUNO  COOC  7710-1^4l 


RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting. 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  June  24, 1986.  9:00  a.m.,  at  the 
Board's  meeting  room  on  the  8th  floor  of 
its  headquarters  building,  844  Rush 
Street,  Chicago,  Illinois  60611.  The 
agenda  for  the  meeting  follows: 

(1)  Proposed  Changes  in  the  RUIA 

Regulations 

(2)  Modification  of  Retirement  Claims 

Processing  System — Advanced  Systems 
Team 

(3)  Funding  Request  and  Contact 

Modifications  Due  to  Social  Security 
Equivalent  Benefit  (SSEB)  Taxation 
Project 

(4)  Treasury  Draft  Legislation  Regarding 

Trust  Fund  Investments 

(5)  Proposed  to  Establish  a  New  Office  of 

RRA  Taxation  Programs  Within  the 
Bureau  of  Retirement  Claims 


(6)  Annual  Report  to  Congress  on  the 

Actuarial  Status  of  the  Railroad 
Retirement  System  as  required  by 
Section  502  of  the  Railroad  Retirement 
Solvency  Act  of  1983 

(7)  Board  Order  75-3 

(8)  National  Meeting 

(9)  Reclassification  or  Conversion  of  District 

Offices  and  Base  Points  (Raleigh,  North 
Carolina,  Youngstown,  Ohio,  and 
Richmond  and  Norfolk.  Virginia) 

(10)  Railroad  Unemployment  Repayment  Tax 
Payments 

(11)  Appeal  of  Nonwaiver  of  Overpayment. 
Edna  A.  Sheppard 

(12)  Appeal  of  Nonwaiver  of  Overpayment. 
Wilson  McCall,  Sr. 

(13)  Appeal  of  1.  R.  Dickerson  under  the 
Railroad  Unemployment  Insurance  Act 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatice  Ezerski.  Secretary 
to  the  Board,  COM  No.  312-751-4920, 
FTS  No.  387-4920. 

Dated:  June  13, 1986 
Beatrice  Ezerski. 
Secretary  to  the  Board. 
(FR  Doc.  86-13835  Filed  6-16-86:  11:06  am) 

BILUNO  CODE  7MS-01-M 


8 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursusant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  |une  23, 1986: 

A  closed  meeting  will  be  held  on 
Tuesday,  June  24, 1986,  at  10:00  a.m.  An 
open  mceeting  will  be  held  on  Thursday. 
June  26. 1986.  at  10:00  a.m.,  in  Room 
1C30. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)(4),  (8),  (9){A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8).  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Grundfest,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed  • 
meeting  scheduled  for  Tuesday,  June  24, 
1986,  at  10:00  a.m.,  will  he: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 


Institution  of  injunctive  actions. 

Settlement  of  injunctive  action. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Regulatory  matter  regarding  financial 
institution. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  June 
26, 1986.  at  10:00  a.m..  will  be: 

Consideration  of  whether  to  issue  an 
advance  notice  of  proposed  rulemaking  for 
the  operational  Edgar  system.  This  release 


would  request  comment  on  the  rulemaking 
necessary  to  require  electronic  filing  for  most 
filings  processed  by  the  Division  of 
Corporation  Finance  and  Investment 
Management.  It  also  would  seek  comment  on 
the  rulemaking  changes  necessary  to 
accommodate  electronic  filing,  as  well  as  to 
update  the  rules  to  take  advantage  of  the 
efficiences  of  electronic  filing  and  processing. 
For  further  information,  please  contact 
Patricia  M.  Jayne  at  (202)  272-7054. 

• 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 


scheduling  of  meeting  items.  For  further 

information  and  to  ascertain  what,  if 

any,  matters  have  been  added,  deleted 

or  postponed,  please  contact:  Patrick 

Daugherty  at  (202)  272-3077. 

Shirley  E.  Hollis, 

Acting  Secretary. 

]une  13. 1986. 

(FR  Doc.  86-13842  Filed  6-16-86: 12:09  pm) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154, 157, 270,  271  and 
284 

[Docket  No.  RM86-3-000-,  Order  No.  451 1 

Ceiling  Prices;  Old  Gas  Pricing 
Structure 

Issued  June  6. 1986. 

agency:  Federal  Energy  Regulatory 

Commission.  DOE. 

action:  Final  rule. 

SUMMARY:  On  November  18, 1985.  the 
Department  of  Energy  (DOE)  issued  a 
Notice  of  Proposed  Rulemaking  (NOPR) 
under  section  403  of  the  Department  of 
Energy  Organization  Act.  42  U.S.C.  7173 
(1982),  for  action  by  the  Commission.  50 
FR  48540  (Nov.  25,  1985).  DOE  proposed 
that  the  Commission  (1)  exercise  its 
authority  under  sections  104(b)(2)  and 
106(c)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA),  to  eliminate  vintage-based 
pricing  of  old  gas  through  the 
establishment  of  a  uniform  ceiling  price 
equal  to  the  highest  current  ceiling  price 
for  old  gas,  which  is  that  for  the  post- 
1974  vintage  and  (2)  establish  incentive 
prices  for  certain  categories  of  old  gas 
under  section  107  of  the  NGPA. 

The  Commission  is  amending  its 
regulations  to  adopt  DOE's  proposed 
ceiling  price  and  thereby  eliminate 
vintaging.  Producers  may  collect  the 
new  ceiling  price  only  to  the  extent 
permitted  by  their  contracts.  Indefinite 
price  escalation  clauses  in  existing 
contracts  provide  the  necessary 
authority;  however  the  producer  must 
comply  with  a  "good  faith  negotiation 
rule"  before  collecting  a  higher  price 
under  an  existing  contract.  The 
Commission  has  modified  the  good  faith 
negotiation  rule  proposed  by  DOE  in 
order  to  increase  the  rights  of 
purchasers  in  renegotiating  prices  under 
old  gas  contracts.  Accordingly,  if  the 
producer  seeks  renegotiation  to  increase 
the  price  of  old  gas,  the  purchaser  may 
seek  renegotiation  to  decrease  the  price 
of  certain  higher-priced  gas  purchased 
from  the  same  producer. 

The  Commission  is  providing  blanket 
sales  certificates  to  producers  and 
blanket  transportation  certificates  to 
interstate  pipelines  to  facilitate 
marketing  any  gas  for  which  the 
producer  and  pipeline  cannot  agree  on 
price  under  the  good  faith  negotiation 
rule. 

The  Commission  in  deferring  action 
on  that  part  of  the  DOE  proposal 
concerning  new  incentive  prices  under 
section  107  of  the  NGPA. 


EFFECnVC  DATE  July  18,  1986. 

fOm  FUNTMER  aiFORMATION  CONTACT: 

Christopher  J.  Warner,  (202)  357-8440; 

Howard  B.  Schneider.  (202)  357-8511; 

James  ].  Hoecker,  (202)  357-8530; 

Richard  Howe,  Jr.,  (202)  357-8308; 

Darrell  Blakeway,  (202)  357-8213; 

Office  of  the  General  Counsel.  Federal 

Energy  Regulatory  Commission,  825 

North  Capitol  Street  NE..  Washington, 

DC  20426. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 
Q.  Background 

A.  I>rocedural  History 

B.  The  Secretary's  Proposal 

C.  The  Commission's  Authority  under  tiie 
NGA  and  the  NGPA 

1.  lust  and  Reasonable  Old  Gat  Prices 

2.  Authorization  for  Abandonment  of 
Service 

D.  The  Needjor  the  Final  Rule 

1.  Producer  Ratemaking  Under  Phillips 

2.  Area  Rates  and  Vintaging 

3.  National  Rates 

4.  The  Failure  of  National  Rates  and 
Adoption  of  the  NGPA 

5.  Market  Disorders  Under  the  NGPA 

e.  Natural  Gas  Markets  Since  Janoery  1, 

1985 

7.  The  New  Just  and  Reasonable  Ceiling 

Price 
III.  Summary  of  the  Rule  Adopted 
rv.  Raising  the  Maximum  Lawful  Price  for 

Old  Gas 

A.  Scope  of  Conunission  Authority 

B.  Deficiencies  in  Old  Gas  Price  Structure 

C.  Proposed  Old  Gas  Ceiling  Price 

D.  Effect  of  Higher  Prices  on  Old  Gas 
Production 

E.  Effect  of  Higher  Old  Gas  Prices  on 
Overall  Gas  Prices 

F.  Good  Faith  Negotiation  Rule 

V.  Adoption  of  the  Old  Gas  Proposal 

A.  Ceiling  Price  and  Procedures 

B.  Applicalniity 

C.  Affiliate  Purchases  and  Pipeline 
Production 

D.  Minimum  Rate  end  Fixed  Price  Gas 

E.  NGPA  Section  106(b)  Gas— Intrastate 
Rollover  Contracts 

VI.  Other  Issues 

A.  Block  Billing 

B.  Department  of  Justice  Alternative 
Proposal 

C.  Incentive  Price  Proposal 

D.  Transportation  Authority 

E.  Blanket  Sales  Certificates 

F.  Response  to  Administrative  Law  end 
Procedural  Claims 

VII.  Regulatory  Flexibility  Act 

VIII.  Effective  Date  and  Paperwork  Reduction 
Act  Statement 

Regulatory  Text 

Appendices 

Before  Commissioners:  Anthony  G.  Sousa, 
Acting  Chairman:  Charies  G.  Stalon,  Charles 
A.  Trabandt  and  CM.  Naeve. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  adopting  a 


final  rule  that  revises  the  maximum 
lawful  price  for  natural  gas  priced  under 
sections  104  and  106  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).'  and  that 
establishes  procedures  designed  to 
make  the  price  for  those  categories  of 
natural  gas  responsive  to  actual 
conditions  in  the  competitive  wellhead 
markets  for  gas.  The  Commission's  final 
rule  establishes  a  single  alternative 
ceiling  price  for  those  categories  of  so- 
called  "old  gas"  that  were  committed  or 
dedicated  to  interstate  commerce  before 
the  enactment  of  the  NGPA,  or  subject 
to  an  intrastate  rollover  contract  under 
the  NGPA.  The  rule  thereby  provides  for 
elimination  of  the  various  ceiling  prices 
for  different  "vintages"  of  old  gas 
previously  set  according  to  when  the  gas 
reserves  were  produced. 

This  rulemaking  proceeding  was 
initiated  by  the  Secretary  of  Energy 
under  section  403  of  the  Department  of 
Energy  Organization  Act.*  The 
Commission's  objectives  in  adopting  a 
final  rule,  like  the  Secretary's  initial 
objectives,  are  to  enable  the  prices  for 
regulated  natural  gas  to  more  closely 
reflect  its  value  in  the  market,  to  provide 
more  accurate  price  signals  to 
consumers  of  natural  gas,  to  ensure  the 
efficient  and  rational  development  of  the 
gas  supplies  that  will  be  needed  in 
future  years,  and  to  prevent  the  loss  of 
substantial  portions  of  the  nation's 
supply  of  least-cost  natural  gas. 
Because  the  current  regulatory 
structure  prices  the  commodity  at 
drastically  differing  levels,  and  without 
regard  to  the  actual  cost  of  replacing 
dwindling  reserves  of  gas  or  the  costs  of 
competing  alternative  fuels,  the 
Commission  is  eliminating  these  existing 
market  distortions,  to  the  extent 
permitted  under  its  statutory  charter.  It 
is  taking  action  under  both  the  NGPA 
and  the  Natural  Gas  Act  '  so  that 
consumers  are  assured  of  long-term 
access  to  reasonably-priced  supplies  of 
natural  gas.* 
U.  Background 
A.  Procedural  History 

This  rulemaking  proceeding  began 
with  a  notice  of  proposed  rulemaking 
issued  by  the  Secretary  of  the 
Department  of  Energy,  under  section  403 
of  the  Department  of  Energy 


>  15  VS.C.  3314  and  3310  (1962). 

»  42  VS.C.  4273  (1982). 

» 15  U.S.C  717-717W  (1962). 

«  Transcontinental  Got  Pipe  Line  Corp.  v.  State 

Oil  and  Cos  Board  of  Mississippi.  474  U.S. 88 

L  Ed.  2d  7SJ.  745,  ilip  op.  at  14  (January  22. 1986) 
("The  ch«n(i  in  regulatory  perspective  enit)odied  in 
the  NGPA  rested  in  ligniflcanl  part  on  the  heWet 
thai  direcl  federal  pince  control  exacerbated  supply 
and  demand  problems  by  preventing  the  marVel 
fraai  making  long-term  adiustmenta."). 
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Organization  Act*  The  Secretary 
proposed  final  action  by  the 
Commission  by  {une  1, 1986. 

The  Secretary's  proposal  provided  the 
Commission  with  die  flexibility  to 
establish  the  public  hearing  and 
comment  procedures.  Accordingly,  the 
Commission  established  a  procedural 
schedule  for  initial  public  comment.*. 
This  procedural  notice  identified  several 
issues  to  which  it  directed  commenters' 
attention.  The  Commission  requested 
comment  on  the  scope  of  Commission 
authority  to  implement  the  Secretary's 
proposal,  including  the  elements  of  the 
just  and  reasonable  rate  standard  that 
apply  to  old  gas  prices,  the  operation  of 
indeHnite  price  escalator  clauses  in 
existing  contracts  for  old  gas,  the 
relationship  of  the  Secretary's  proposal 
to  the  Commission's  block  billing 
proposal,^  and  the  likely  response  of  the 
market  in  developing  or  delivering  old 
gas  supplies.  The  Commission  later 
asked  for  reply  comments.*  On  April  10 
and  11, 1986,  the  Commission  also  held  a 
two-day  public  conference.  There  were 
approximately  45  participants  in  the 
public  conference  representing 
consumers,  state  utility  commissions, 
producers,  pipelines,  local  distribution 
companies,  end-users,  and  other 
interested  members  of  the  public. 

The  record  in  this  proceeding  consists 
of  approximately  113  initial  and  37  repjly 
comments,  including  numerous  studies, 
and  584  pages  of  hearing  transcript.  The 
Commission  is  acting  in  compliance 
with  the  Secretary's  schedule.  This  rule 
will  become  effective  30  days  after 
publication  in  the  Federal  Register. 


"  so  FR  48540  (November  25. 1985).  Section  403 
provides  in  pertinent  part: 

Si<c-  403.  (a)  The  Secretary  and  the  CommisskMt 
are  aulhofized  lo  propoae  rules,  regulations,  and 
statement*  of  policy  of  general  applicability  with 
respect  lo  any  function  within  the  )urisdiclion  of  the 
Commission  under  section  402  of  this  AcL 

(b)  The  Coamission  shall  have  exclusive 
jurisdiction  with  retpetA  lo  any  proposal  made 
under  subaection  (a),  and  shall  consider  and  lake 
Tinal  action  on  any  propoaal  made  by  the  ScK:re<ary 
under  such  subaectloo  In  an  expeditious  manner  in 
accordance  with  such  reasonable  time  limits  as  may 
t>e  sel  by  the  Secrelary  for  tt«e  completion  of  action 
by  the  Commission  on  any  such  proposxl 

•  SO  FR  S293S  (December  27. 1985) 

'^  As  a  means  of  addressing  many  of  the  same  gas 
mariet  problems  highlighted  by  the  Secretary,  the 
Commission  had  prevtously  pn>posed  a  rule  that 
would  require  calegoriea  of  gas  purchased  by 
interstate  p4pe)«fle*  te  be  billed  in  ways  that 
eliminale  Mie  dMoftione  caused  t>y  ~ro<led-in" 
pr«ci<v  of  ges  by  p«H*nM-  M  FR  24180  (|une  7. 
1985)  (I>>cke4  No.  RMSS-I-OOO:  Part  D):  50 IH  42372 
(October  IS  19851. 

•  51  FR  7S83  (March  5. 1988). 


B.  The  Secretary's  Proposal 

The  Secretary's  proposal  to  revise  old 
gas*  prices  is  intended  as  a  companion 
to  the  Commission's  Order  No.  436, 
enabling  all  segments  of  the  gas  industry 
to  participate  in  an  open  and 
competitive  gas  market  with  non- 
discriminatory access  to  self- 
implementing  and  blanket 
transportation  and  flexible 
transportation  rate  structures.'"  As  the 
Commission  recognized  in  Order  No. 
436.  gas  should  be  priced  to  bring  about 
efficiency  in  both  its  production  and  its 
consumption  and  to  reflect  the  resource 
cost  of  bringing  the  commodity  to 
mari(et.  In  other  words,  prices  should 
ensure  that  the  consumer's  willingness 
to  pay  for  a  unit  of  gas  corresponds  to 
the  cost  of  producing  a  unit  of  gas  at 
that  time."  Prices  should  also  allow  the 
market  to  clean  that  is,  gas  supplied 
should  equal  gas  demanded.  In  addition, 
natural  gas  must  be  priced  to  avoid 
wasteful  depletion  of  such  a  non- 
renewable resource.  In  sum,  prices 
should  respond  to  current  conditions 
and  decisions  and  not  to  conditions, 
costs,  and  decisions  in  the  past.'*  The 
Commission  and  the  Secretary  agree 
that  certain  gas  ceiling  prices  do  not 
now  reflect  these  pricing  standards.  The 
Secretary's  proposal  to  resolve  current 
old  gas  pricing  problems  is  generally 
adopted  by  the  Commission,  with 
revisions  discussed  below,  in 
furtherance  of  these  mutual  objectives. 
In  his  November  18, 1985,  notice  of 
proposed  rulemaking  (hereinafter,  DOE 
proposal),  the  Secretary  proposes  that 
the  Commission: 

(1)  Establish  a  single  new  just  and 
reasonable  ceiling  price,  equivalent  to 
the  current  price  for  post-1974  old  gas," 


*  "Old  gas"  or  "old  flowing  gas"  as  used  in  this 
rule  is  generally  natural  gas  that  was  committed  or 
dedicated  lo  interstate  commerce  on  the  day  before 
enactment  of  the  NGPA.  as  well  as  Intrastate 
flowing  gas  sabjecl  to  the  price  ceilings  for 
intrastate  rollover  contracts  under  section  106(b). 
These  gas  supplies  are  priced  according  to  NGPA 
sections  104  and  106,  which  permit  the  Commission 
to  prescribe  by  rule  or  order  a  price  higher  than  the 
otherwise  applicable  maximum  lawful  price, 
provided  it  is  "iust  and  reasonable  within  the 
meaning  of  the  Natural  Gas  Act."  "New  gas"  as 
used  in  this  rule  Is  gas  priced  under  NGPA  sections 
102. 103. 105.  and  lOS  "High-cost  gas"  is  gas 
incenlively  priced  under  NGPA  section  107. 

'<>  Order  No.  436.  Regutatioa  of  Natural  Gas 
Pipelines  After  Partial  WellheMl  Decontrol  50  FR 
42406  ^October  IS  1985):  Order  Na  436-A.  SO  K» 
52217  (December  23. 1965). 

' '  S*«.  0^..  Kahn.  The  Economics  of  Regulation: 
Princlptee  ami  InstUalions.  I.  8»-70. 

'»  See.  e.g..  Order  No.  436.  50  FR  at  42373-74. 
42415-21  (October  IS  1985). 

' »  Under  |  271.101.  Table  II.  of  the  Commission  s 
regulallons.  the  price  of  poet-1974  gas  subject  lo 
sectiom  104  and  106  was  S2.52S  per  MMBlu  for 
deliveries  during  November  1965.  The  )une  198b 


for  all  old  "flowing"  gas  subject  to 
NGPA  sections  104  and  106(a],  including 
elimination  of  the  current  system  of 
pricing  such  old  gas  by  the  vintage  of  its 
production:'* 

(2)  Establish  an  incentive  ceiling  price 
under  NGPA  section  107,  equivalent  to 
60  percent  of  the  section  102  price  in 
1986  and  escalated  in  annual  increments 
to  the  full  section  102  price  in  1991,  for 
certain  old  gas  for  which  recovery 
involves  "extraordinary  risks  or 
costs."  '*  namely  production 
enhancement  projects."  new  infill 
wells,  and  existing  low  production  or 
"marginal"  wells;  ''' 

(3)  Provide  for  good  faith 
renegotiation  of  contracts  between 
producers  and  pipeline  purchasers  to 
prevent  the  higher  price  for  old  gas  from 
being  automatically  collected  under 
existing  contracts,  and  provide  for 
procedures  that  allow  producers  that  are 
not  offered  a  higher  price  for  old  gas 
supplies  to  conditionally  abandon  sales 
service  to  the  existing  purchaser  and  to 
sell  the  gas  to  a  new  purchaser  for  no 
less  than  a  two-year  term.'* 


price  for  that  vintage  of  gas.  adjusted  for  inflation,  is 
$2.57  per  MMBia 

'*  Under  "vintaging."  first  adopted  by  the  Federal 
Power  Commission  in  the  Permian  Basin  Rate 
Proceedings  ("Permian)  (34  FPC  159. 165-88  (1965). 
afTd  390  US.  747  (1968)).  separate  prices  were  sel 
for  old  and  new  gas.  with  new  gas  prices  designed 
to  reflect  current  costs  of  new  supply.  As  used  in 
this  final  rule,  "vintaging"  refers  to  both  the 
separate  prices  set  by  the  Commission  for  various 
categories  of  old.  flowing  gas  in  area  and  national 
rale  cases  under  its  NGA  jurisdiction  prior  lo 
enactment  of  the  NGPA.  and  to  the  NCPA's 
continuation  of  these  separate  prices  through 
separate  maximum  ceiling  prices  for  those 
ralegories  under  the  NGPA. 

'»  15  U.S.C  3317  (W  and  (c)  (1982). 

'•  The  current  production  enhancement  maximum 
lawful  price  is  the  lesaer  of  the  NGPA  section  106 
price  or  the  renegotiated  price  agreed  lo  by  the 
parties  undet  I  27l.704(bl(3)  of  the  Commission's 
regulations. 

' '  The  IXDE  proposal  would  create  two  new 
incentive  price  categories.  "New  infill  wells"  are 
defined  by  DOE  in  the  same  way  as  new.  onshore 
production  wells  under  NGPA  section  103,  except 
that  outer  continental  shelf  (OCS)  wells  would  be 
included  and  the  qualifying  dale  would  be  January 
1. 1986.  Gas  produced  from  such  wells  would  t>e 
eligible  for  a  price  up  to  the  new  ceiling  and  would 
be  subject  lo  the  good  faith  negotiation  rule.  DOE 
also  proposes  an  incentive  price  category  for  * 

"marginal  wells",  defined  like  stripper  weUs  under 
NGPA  section  106.  except  that  120  Mcf  per  day 
would  be  the  production  limit  instead  of  60  Mcf  per 
day. 

'•  Under  the  DOE  proposaL  if  the  purchaser 
nominates  the  ceiling  pr^  sale  of  the  gas  would 
continue  at  the  ceiling  price.  If  the  purchaser 
nominates  a  lower  price,  the  seller  may  accept  the 
nominated  price  or  refuse  it  in  which  case  sales 
would  continue  at  ll»e  existing  price,  but  the  seller 
would  have  the  right  at  any  time  to  sell  the  gas  to 
another  purchaser  at  a  higher  price  if  the  sale  was 
for  a  term  of  al  least  two  years.  In  that  event  the 
producer  wouW  eotomattcaHy  be  releeaed  from  any 
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The  Secretary  cites  several  conditions 
that  support  his  proposal.  He  contends 
that  vintaging  distorts  price  signals  in 
the  natural  gas  market,  raises  consumer 
prices  above  market  clearing  levels, 
inhibits  efficient  production  of  least-cost 
supplies,  and  will,  unless  modified, 
result  in  the  permanent  loss  of  some  11 
trilhon  cubic  feet  of  natural  gas. 
According  to  DOE,  a  primary  problem  is 
that  overall  prices  for  gas  have  not 
responded  to  competitive  market 
conditions,  despite  the  current  surplus  of 
available  gas  supplies.  This  failure,  says 
DOE,  is  caused  by  the  "cushion" 
provided  by  current  old  gas  ceiling 
prices,  which  are  below  market-clearing 
levels  and  are  "rolled  in"  with  higher- 
cost  gas  supplies  to  produce  a 
deceptively  low  weighted  average  cost 
of  gas  ( "WACOG").  As  a  result, 
consumers  have  not  realized  the  full 
benefits  of  wellhead  market  competition 
mandated  by  the  NGPA.  In  its  Second 
DOE  Section  123  Report,  DOE 
concluded: 

Price  controls  create  an  incentive  for 
pipeline  companies  to  purchase  a  mix  of  low- 
cost  and  highcost  gas.  Consumers  pay  an 
average  of  these  prices.  Price  controls  on 
low-cost,  old  gas  allow  high-cost  domestic 
and  imported  gas  to  receive  prices  above  the 
average  price.  The  prices  paid  for  high-cost 
gas  will  exceed  the  average  price  by  an 
amount  that  results  in  the  average  price 
matching  the  price  that  consumers  are  willing 
to  pay  for  natural  gas.  The  price  consumers 
are  willing  to  pay  for  gas  is  equal  to  the  cost 
of  not  using  gas  or  the  price  of  alternative 
fuels.  Thus,  the  major  beneficiaries  of  price 
controls  on  old  gas  are  high-cost  domestic 
producers  and  gas  importers,  not 
consumers.'* 

Vintage  pricing  fails  to  assign  a 
reasonable  share  of  the  replacement 
cost  or  marginal  cost  of  new  supplies  to 
purchasers  of  old  gas,  and  old  gas 
ceiling  prices  must  therefore  be 
corrected  to  take  into  account  current 
competition  in  natural  gas  markets, 
according  to  the  DOE  proposal.  In 
addition,  existing  incentive  prices  for 
high-cost  gas  are  largely  unavailable  for 
enhanced  recovery  of  low-cost  gas 
supplies  and.  according  to  the  Secretary, 
will  result  in  the  loss  of  over  20  trillion 


further  obligation  in  law  or  contract  to  the  existing 
purchaser  upon  30  days  notice.  If  a  purchaser 
refused  to  nominate  a  price  within  00  days  after 
being  requested  lo  do  so,  the  seller  would  be  free  to 
sell  to  another  purchaser  subject  only  lo  the  new 
ceiling  price  and  would  be  released  from  all 
obligation  to  the  purchaser  upon  30  days  notice.  In 
either  case.  al>andonmenl  would  be  deemed  granted 
genehcally  and  the  producer  would  not  be  required 
lo  file  an  at>andonment  application  with  the 
Commission. 

'•  U.S.  Department  of  Energy.  Increasing 
Competition  in  the  Natural  Cos  Market-  Second 
report  required  by  section  123  of  the  Nalural  Caa 
Policy  Act  of  1978.  p.  137  (1985). 


cubic  feet  of  reserves.  The  DOE 
proposal  is  designed  to  eliminate  market 
distortion,  promote  efficient  production 
of  gas  reserves,  and  result  in  lower 
average  gas  prices  as  well  as  reduced 
dependence  on  foreign  energy  supplies. 
The  Secretary  claims  that  it  will  provide 
net  benefits  to  the  American  economy  of 
over  $25  billion  over  the  next  10  years. 
The  DOE  proposal  would  enable  first 
sellers  to  claim  the  proposed  new  ceiling 
price  only  if  authorized  by  contract. 
Approximately  90  percent  of  old  gas  is 
sold  under  contracts  incorporating 
sufficient  authorization  in  the  form  of 
indefinite  price  escalation  clauses  such 
as  area  rate  clauses.'*  Most  old  gas 
producers  would  therefore  be  entitled  to 
the  new  ceiling  price,  under  the  DOE 
proposal,  only  to  the  extent  they 
negotiate  a  new  or  amended  contract 
price,  or  find  a  new  purchaser  under  the 
DOE  "good  faith  negotiation"  proposal. 
Under  the  DOE  proposal,  the  existing 
vintage  categories  and  applicable  ceilin 
prices  would  remain  in  effect  for  sales 
made  under  contracts  lacking  the 
necessary  authority. 

C.  The  Commission's  Authority  under 
the  NGA  and  the  NGPA 

1.  lust  and  Reasonable  Old  Gas  Prices 

With  the  enactment  of  the  NGPA, 
Congress  comprehensively  changed  the 
method  of  pricing  natural  gas  produced 
in  the  United  States.  Congress  provided 
for  partial  phased  deregulation  of  prices 
at  the  wellhead  in  recognition  of  the 
competitive  nature  of  the  wellhead 
market  and  the  commodity  nature  of 
natural  gas.  Gas  that  was  not 
contractually  committed  or  dedicated  to 
interstate  commerce  before  enactment 
of  the  NGPA  has  been  removed  from  the 
Commission's  NGA  jurisdiction. 
However,  Congress  retained  controls 
over  sales  for  resale  of  gas  commenced 
before  the  date  of  enactment  of  the 
NGPA  in  interstate  commerce.  Under 
the  NGA.  gas  that  is  dedicated  to 
interstate  commerce  cannot  be 
abandoned  without  the  Commission's 
approval. 

Title  I  of  the  NGPA  sets  prices  for  all 
interstate  and  intrastate  "first  sales"  of 
natural  gas.  The  ceiling  prices 
established  by  sections  102  through  109 
of  Title  I,  adjusted  for  inflation,  are  the 
maximum  lawful  prices  (MLPs)  allowed 
for  such  gas  at  the  wellhead.  Section  121 
removes  ceiling  prices  for  certain  gas 
under  sections  102, 103, 105  and  107. 
Sections  102  and  103  established  the 


MLP  for  certain  categories  of  new  gas, 
section  105  established  the  MLP  for 
certain  intrastate  gas,  section  107 
established  the  MLP  for  high-cost  gas, 
section  108  established  the  MLP  for 
stripper  well  gas,  and  section  109 
established  the  MLP  for  any  category  of 
gas  which  was  not  covered  by  the  MLP 
prescribed  in  any  other  section. 

This  rule  deals  specifically  with  two 
categories  still  under  the  Commission's 
pricing  jurisdiction.  Section  104 
established  the  MLP  for  gas  which  was 
committed  or  dedicated  to  interstate 
commerce  on  November  8, 1978.  and  for 
which  a  just  and  reasonable  rate  under 
the  NGA  was  in  effect  on  that  date.  In 
all,  the  Congress  incorporated  into  the 
NGPA  some  16  different  categories  of 
prices  for  section  104  gas  established 
according  to  vintage.  These  various 
prices  had  been  established  by  the 
Commission  in  area  and  national  rate 
proceedings.*'  The  NGPA  incorporated 
these  rates  by  reference,  with  monthly 
adjustments  for  inflation. 

The  second  category  of  gas  affected 
by  the  rule  is  subject  to  section  106  of 
the  NGPA,  which  establishes  an  MLP  for 
sales  of  gas  subject  to  interstate  and 
intrastate  "rollover  contracts,"  meaning 
any  contracts  that  replace  expired 
contracts  which  were  in  effect  on  the 
date  of  NGPA  enactment.** 

Sections  104, 106,  and  109  "  give  the 
Commission  the  authority  to  prescribe, 
by  rule  or  order,  for  any  first  sale  of  gas 
subject  to  the  MLP  of  sections  104, 106, 
and  109,  a  price  higher  than  the  MLP 
otherwise  applicable  to  such  gas,  i/the 
price  is  just  and  reasonable  within  the 
meaning  of  the  NGA. 

Section  4  of  the  NGA  requires  that 
any  rates  for  sales  of  natural  gas  be  just 
and  reasonable.  This  "just  and 
reasonable"  standard  must  guide  any 
Commission  exercise  of  its  authority  to 
raise  the  maximum  lawful  price  of  old 


*<■  Interstate  Natural  Caa  Association  of  America, 
Initial  Comments,  p.  24.  See  also,  Penmoil  Co.v. 
FERC  645  F.2d  360  (5th  Cir.  1981).  I83C  The 
Commission's  Authority  Under  the  NGA  and  the 
NGPA 


«•  Area  Rate  Proceeding— Opinion  Nos.  598  and 
596-A.  Southern  Louisiana  Area  II,  46  FPC  86  and 
633.  respectively  (1971);  Opinion  No.  586,  Hugoton- 
Anadarko  Area.  44  FPC  T[  (1970):  Opinion  Nos.  595 
and  595-A.  Texas  Gulf  Coast  Area,  4,S  FPC  674.  714 
and  4«  FPC  827.  respectively  (1971);  Order  Not  411, 
411-A.  and  411-B.  Appalachian  and  Illinois  Basin 
Areas.  44  FPC  1112, 1334.  and  1487,  respectively 
(1970):  Opinion  Nos.  468  and  468-A.  Permian  I.  M 
FPC  159  and  1068.  respectively  (1985),  and  Opinion 
Nos  862  and  862-A.  Permian  II;  National  Rate 
Proceedings— 50  FPC  390  and  932  (1973);  Opinion 
No.  eee-H.  .52  FPC  ie04  (1974).  Opinion  No.  749,  54 
FPC  3080  (1975).  Opinion  No.  77a  56  FPC  508  (1978), 
Opinion  No.  770-A,  56  FPC  2886  (1976). 

"  NGPA  section  2(12).  15  U.S.C.  3301  (1982). 

«>  This  final  rule  does  not  affect  the  price  of  gas 
under  NtiPA  section  109.  which  governs  gas 
committed  or  dedicated  lo  interstate  commerce  but 
for  which  no  just  and  reasonattte  rale  was  in  effect 
on  the  dale  the  NGPA  was  enacted.  By  statute,  the 
MLP  for  this  gas  Is  equal  lo  the  highest  section  104 
price. 


1    .Cif'.l\'\{'^     "^    <t.'  .<    .'•--•v' 
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gas.  The  Commission  has  been  setting 
just  and  reasonable  rates  for  nearly  fifty 
years  under  the  NGA.  and  there  is 
substantial  judicial  guidance  in 
establishing  rales  that  comply  with  the 
just  and  reasonable  mandate  of  NGPA 
sections  104  and  106. 

Rates  are  just  and  reasonable  if  they 
are  within  a  "zone  of 
reasonableness."  **  meaning  that  a  rale 
is  neither  so  excessive  as  to  exploit  the 
consumer  nor  an  unconstitutional 
confiscation  of  the  property  of  the 
regulated  entity,  in  this  case  the  gas 
producer.  In  other  words,  higher 
producer  rates  that  do  not  provide 
offsetting  benefits  to  the  consumer  are 
above  the  zone  of  reasonableness. 
Likewise,  rates  that  do  not  provide  the 
producer  enough  revenue  to  cover  its 
operating  costs  and  attract  investment 
capital  are  below  the  zone. 

The  courts  have  described  the  breadth 
of  Commission  discretion  in  setting  just 
and  reasonable  rates.  The  "end  result" 
of  a  ratemaking  proceeding  governs 
whether  the  rate  is  just  and 
reasonable,  ••  as  long  as  the  rates 
established  fall  within  the  zone  of 
reasonableness.  The  courts  have 
indicated  they  will  affirm  rates  based  on 
any  of  several  methodologies,  ranging 
from  a  conventional  utility-type 
ratemaking  using  the  cost  of  service,  to 
market-based  pricing  designed  to 
promote  certain  public  interests.  In  City 
of  Detroit  v.  FPC  ("Detroit").  «•  the 
circuit  court  indicated  that  it  would 
have  approved  a  rate  based  on  the 
market  price  of  gas.  if  the  Commission 
compared  the  results  to  a  rate  based  on 
the  conventional  cost  of  service,  and  if 
the  rate  increase  were  no  more  than 
necessary  to  encourage  exploration  and 
development,  the  agency's  stated 
purpose.  Moreover,  the  only  basis  on 
which  the  Court  disallowed  exclusive 
reliance  on  market  prices  to  regulate 
rates  of  small  producers  in  its  FPC 
v.  Texaco  ["Texaco")  decision."  was  a 
finding  that  the  Congress,  in  enacting 
the  NGA,  had  subjected  producers  to 
regulation  because  the  market  was  not 
competitive.  In  1978.  the  Congress 
recognized  the  competitive  nature  of 


natural  gas  wellhead  markets  when  it 
adopted  Title  I  of  the  NGPA.*« 

In  sum.  court  decisions  afford  the 
Commission  significant  latitude  in 
setting  just  and  reasonable  rates.  Under 
Detroit,  the  Commission  should  use  the 
cost  of  service  as  a  starting  point.  Other 
cases  stress  the  Supreme  Court's 
statement  in  Hope  that  the  ratemaking 
method  alone  does  not  determine 
whether  a  rate  is  just  and  reasonable.  A 
variety  of  methods  have  met  the  end 
result  test.  For  example,  the  courts 
approved  generic  ratemaking  in  the  area 
and  national  rate  cases  that  established 
uniform  rates  for  certain  categories  of 
gas.  In  those  cases,  the  FPC  attained 
certain  administrative  and, policy 
objectives  by  setting  rates  for  a 
particular  category  of  gas  that  did  not 
necessarily  coincide  with  actual  costs  to 
the  individual  to  produce  that  gas.  In 
reviewing  orders  that  included  a 
minimum  rate  higher  than  the  price  in 
many  existing  contracts,  the  Fifth  Circuit 
approved  rates  that  exceeded  producer 
costs.  **  Rates  for  old  gas  may  be  based 
on  the  cost  of  replacing  reserves,  i.e.,  on 
the  marginal  or  replacement  cost,*"  The 
FPC  even  established  a  new  maximum 
rate  for  old  gas  that  accounted  for 
replacement  cost  by  using  a  1972  test 
year  to  determine  cost  of  production 
from  the  wells,  many  of  which  were 
drilled  up  to  40  years  earlier  at  lower 
absolute  cost** 

in  addition  to  cost-based  methods  that 
diverge  from  original  cost  ratemaking.  a 
variety  of  non-cost-based  factors  may 
be  used  in  determining  a  just  and 
reasonable  rate  under  the  NGA.  Those 
factors  embody  other  public  interest 
considerations  such  as  increasing 
supply,  managing  demand,  influencing 


"  fVC  V.  Natural  Cos  Pipeline  Co..  315  U.S.  575 
(1942). 

»»  FPC  V.  Hope  Natural  Gas  Co.  ("Hope").  320 
U.S.  S»1  (1S44). 

"  230  F.2d  8ia  nS-19  (D.C  Cir.  19S5).  oert 
denied.  352  US  289/1956/ 

"  417 us.  380 (W74). The  Court  would  havt 
allowed  Ihe  Commission  lo  regulate  small  producers 
indirectly  If  the  Commission  had  u«ed  criteria  in 
addition  to  the  msiiet  price  to  indfie  itie 
reatonabWneaa  of  the  prices  charned. 


"  See  Penmoil  Co  et  al.  v.  FERC.  845  F.2d  380, 
378-«)  (5th  Cir  1981).  cert,  denied.  454  U.S.  1142 
(1982):  Permian  Basin  Area  Rale  Case*.  390  U.S.  747. 
at  7Se-7(1908)(  "Producers  of  natural  gas  cannot 

usefully  be  classed  as  public  utilities They  are 

intensely  competitive  vendors  of  a  wasting 
commodity  they  have  acquired  only  by  costly  and 
often  unrewarded  search.") 

»•  Tenneco  Oil  Co.  *.  FERC  {"Tenneco"]  sn  ?2A 
834  (5th  Or.  1978).  in  which  the  Commissioo  wat 
held  lo  have  authority  lo  establish  a  minimum  rate, 
even  though  to  do  ao  abrogated  existing  contracts 
for  lower  pricaa.  Among  other  tfaiogs.  dw  agency 
tielieved  increasing  prices  would  maximize 
production  from  existing  wells  and  redress  a 
bargaining  imbalance  among  ihe  pipelines.  See  also 
Permian  Basin  Area  Rate  Case*.  390  MS.  747,  B20-21 
(1988). 

»•  In  Sfce«  Ol/ Co.  ».  FPC  C^ell").  520  F.2d  1061 
(SIh  Cir.  1975).  the  court  approved  orders 
establishing  rales  for  "rollover  "  gas  equal  lo  rates 
for  the  newest  gas.  Thus,  for  gas  sold  under 
conltacis  replacing  expiring  contracts,  the  rate  had 
no  relatioa  lo  the  actual  coat  of  production.  See 
alto.  Mobil  Oil  Corp.  v.  FPC  ( "MoWl "V  417  U.S.  283. 
320  (1974). 

'■  ro«inecoOr7Qi.v.raRC.SnF.2d834.e«V42 
(5th  Or.  1978). 


industry  structure,  and  achieving  price 
stability.'* 

The  FPC  adopted  the  vintaging  system 
in  its  area  rate  cases,  phased  it  out 
under  a  national  rate  scheme  that 
allowed  old  gas  under  "rollover" 
contracts  to  rise  to  the  price  of  the 
newest  gas,  and  later  reinstated 
vintaging  lo  mitigate  the  effects  on 
consumers  of  dramatic  increases  in  the 
cost  of  new  gas." 

The  history  of  just  and  reasonable 
rates  under  the  NGA  therefore 
demonstrates  that  the  Commission  has 
broad  discretion  to  set  rates  using 
historical,  marginal,  or  replacement 
costs  and  non-cost  factors.  When  the 
Congress  adopted  the  FPCs  vintages  in 
NGPA  sections  104  and  106,  it 
incorporated  rates  that  had  already 
departed  to  various  degrees  from  the 
original  cost  of  production.  Significantly, 
the  Congress  expressly  gave  the 
Commission  further  authority  to  raise 
even  those  prices,  provided  the  result 
would  be  just  and  reasonable  under  the 
NGA.  It  is  this  discretion  that  the 
Commission  exercises  here. 

2.  Authorization  for  Abandonment  of 
Service 

Another  statutory  mechanism  enables 
the  Commission  to  oversee  a 
comprehensive  regulatory  scheme  of 
interstate  natural  gas  service.  A  sale  for 
resale  of  natural  gas  in  interstate 
commerce  is  subject  to  the 
Commission's  "abandonment"  authority 
under  NGA  section  7.  While  section  7(c) 
requires  that  the  Conunission  grant  a 
certificate  of  public  convenience  and 
necessity  prior  to  such  a  sale,  once  gas 
re8er\'e8  have  been  committed  lo  an 
interstate  pipeline,  any  sales  from  these 
reserves  cannot  be  sold  to  another 
purchaser  without  Conunission  approval 
under  section  7(b).  In  other  words,  a 
producer  cannot  cease  service  to  an 
interstate  pipeline  without  ^ 
Commission  grant  of  at)andoninent 
authority.  Abandonment,  while  typically 
considered  on  a  case-specific  basis,  has 
been  generically  authorized.'* 

During  natural  gas  shortages  in  the 
1970'8,  the  Commission  seldom 
authorized  abandonment  of  producer 
sales.  However,  recently,  for  example. 


"SeegenetvHy.  Detroit.  230  F.2d  at  816. 
Permian.  390  US.  at  796.  815,  Southern  Louisiana 
Area  Rate  Cases  (  SoLa  l).  428  F.2d  407.  426-27. 
441  (Sth  Cir.  1970).  oert.  denitd.  400  US  950  (1970). 
Mobil.  417  U.S.  al  MO.  Tenneco.  571  FAI  at  •48, 
American  Public  Gat  Ast'n  v.  FPC  {~APGA"\.  567 
FJd  1016,  lOSa  1058  (DC  Cir.  1977). 

"See.  Permian.  300  U.S.  747,  SoLa  I.  428  F2d 407. 
Mobil.  417  VS.  283.  Shell.  520  FAl  1061,  APGA.  S«7 
F.2d  1016. 

"  See.  ejt..  FPC  v  Mots.  424  VS  494.  SOI  (1975): 
Onier  t>Jo.  919. 48  FR  34872  (August  1. 1963). 
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circumstances  have  allowed  the 
Commission  to  further  consider  its 
policy  on  abandonment.^'^  Recognizing 
that  the  natural  gas  market  has  moved 
from  a  regional  market  to  a  national 
market,  the  Commission  broadened  its 
abandonment  policy  to  mitigate  price 
distortions  that  restrained  sales  of  low- 
priced  gas.  The  Commission  sought  to 
provide  purchasers  with  the  opportunity 
to  lower  their  gas  costs  by  displacing 
high-cost  gas  or  other  fuels  with 
purchases  of  more  reasonably-priced 
gas,  a  policy  of  considerable  importance 
to  this  proceeding.  The  Commission 
noted  that  if  a  party  can  demonstrate 
that  abandonment  would  have 
beneficial  effects  on  the  natural  gas 
market  overall,  such  as  increasing 
competition  and  thus  contributing  to  a 
corresponding  reduction  in  prices,  and 
that  the  benefits  of  the  abandonment 
outweigh  any  adverse  effects  to  the 
purchaser  to  whom  the  gas  is  presently 
committed  by  contract,  or  that 
purchaser's  customers,  the  Commission 
will  grant  abandonment.'* 

In  this  rule,  the  Commission  grants 
conditional  authority  to  abandon  service 
if  the  good  faith  negotiation  procedure 
fails  to  produce  an  agreement  between 
existing  sellers  and  purchasers  of  old 
gas  under  the  revised  MLP  provisions  of 
§  271.402.  This  conditional  authority  is 
provided  in  order  to  assure  the  overall 
goal  of  more  competitive  wellhead 
pricing  and  greater  access  to  market- 
responsive  gas  under  the  new  ceiling 
price  structure  for  old  gas. 

D.  The  Need  for  the  Final  Rule 

Over  the  last  ten  years,  natural  gas 
wellhead  and  transmission  tnarkets 
have  undergone  substantial  changes  in 
both  structure  and  behavior.  In  addition; 
Congress  has  found  that  wellhead 
markets  are  workably  competitive,  and 
has  partially  deregulated  wellhead 
prices.'^ 

During  this  period,  the  Commission 
itself  continuously  has  revised  its 
natural  gas  regulatory  policies,  in  order 
to  fulfill  its  obligations  under  the  NGA 
and  NGPA  to  update  its  regulations  in 
light  of  changes  in  natural  gas 
markets.'* 


)M  I 


**  See.  e.g..  Feliiiont  Oil  Corp.  and  £s,<e« 
Offshore,  Inc..  33  FERC 1 61.333  (1985)  (Opinion  No. 
245),  reh-g  tienied.  34  FERC  {  61.296  (1988)  (Opinion 
No.  245-A). 

»•  33  FERC  at  61.657. 

"  Transconlinental  Gas  Pipe  Line  Corp..  474  U.S. 

,  88  L.Ed.2d  732.  M5,  supra.  »lip  op.  ■!  M,  n. 

8  ("Congress  cleariyintended  to  eliminate  the 
distortive  efTects  that  NGA  pricecontrol  )iad  had  on 
supply  and  demand. ');  Pennzoil  v.  FERC.645  F.2d 
sea  378-79  (5th  Cir.  1981),  cert  denied.  454  U.S.1142 
(1982). 

'•  Pennian  Basin  Area  Rale  Cases,  supra  at  777 
(1968)  (".  .    .  Mtemaking  agenci*"*  are  not  bound  to 


On  the  one  hand,  the  Commission  has 
reviewed  and  adjusted  its  regulation  of 
natural  gas  in  response  to  increased 
competition  in  gas  markets  brought 
about  by  the  NGPA  and  changes  in 
world  energy  prices. 

On  the  other  hand,  during  this  period, 
the  Commission  has  not  revised  its 
methodology  of  regidating  producer 
sales  of  old  gas  in  response  to  these 
changes  in  market  conditions.  As  a 
result  and  as  discussed  in  more  detail  in 
the  Commission's  response  to 
comments,  infra,  the  existing  rate 
structure  for  old,  flowing  gas  has 
created  at  least  three  problems  for 
natural  gas  consumers,  pipelines,  and 
producers. 

First,  the  existing  rates  foe  most  old 
gas  are  below  the  replacement  cost  of 
gas  reserves.  For  example,  according  to 
the  Energy  Information  Administration, 
2.1  Tcf  of  "old  gas."  out  of  a  total  of  8.4 
Tcf  of  all  gas  purchased  from  non- 
affiliated producers  by  major  interstate 
pipelines,  were  priced  at  or  below  $2.12 
per  MMBtu  in  1984,  as  compared  to 
overall  average  wellhead  prices  of  $2.78 
per  Mcf,  and  average  new  gas  prices  of 
$3.65  per  Mcf  in  the  same  year. 
Therefore,  consumers  of  gas  are  neither 
seeing  nor  paying  the  true  costs  of 
replacing  each  unit  of  old  gas  with  a 
new  unit  of  reserves.  Most  producers  of 
old  gas  are  not  receiving  revenues 
equivalent  to  the  marginal  costs  of 
replacing  depleted  old  gas  reserves,  and 
gas  reserves  are  being  consumed  faster 
than  they  are  being  replaced.  Between 
1978  and  1984,  reserve  additions 
averaged  only  90%  of  consumption.  As 
the  comments  in  this  record  indicate,  in 
many  cases  producers  are  shutting  in 
existing  reserves  of  old  gas  because  they 
are  uneconomic  to  produce  under  the 
artificially  low  ceiling  prices.  On  the 
other  hand,  producers  are  obtaining 
higher  prices  for  new  and  high-cost  gas 
reserves  which  are  frequently  more 
expensive  to  recover  than  existing  old 
gas  reserves.  As  of  March  1986,  the 
average  cost  of  new  and  high-cost  gas 
was  $3.38  per  Mcf,  while  the  Energy 
Information  Administration  estimates 
over  11  Tcf  of  additional  old  gas  could 
be  recovered  at  $2.57  per  MMBtu.  Thus, 
valuable  supplies  of  inexpensive  old  gas 
are  being  inadequately  developed  or 
prematurely  abandoned,  while 
investment  capital  is  being  inefficiently 
allocated  to  more  expensive  supplies  of 
new  gas. 


the  service  of  any  single  regulatory  formula;  they 
are  permitted,  unless  their  statutory  authority 
otherwise  plainly  indicates,  'to  make  the  pragmatic 
adjustments  which  may  be  called  for  by  particular 
circumstances.'  FPC  ».  Natural  Gas  Pipeline  Co.. 
supra,  at  586."). 


Second,  the  existing  rates  for  old, 
flowing  gas  vary  widely  by  vintage, 
based  on  the  date  of  its  dedication  to 
interstate  commerce.  The  overall  prices 
consumers  pay  for  gas  depend  directly 
on  the  access  of  their  pipeline  suppliers 
to  these  cheaper  vintages  of  gas. 
Therefore,  wide  variations  in  pipeline 
access  to  old  gas  have  created  huge 
disparities  in  the  prices  consumers  pay 
for  gas  at  the  burner-tip  around  the 
country.  For  example,  in  1984,  the 
average  residential  price  of  gas  in 
Washington.  DC  was  $8.05  per  Mcf, 
while  the  average  price  in  Kansas  was 
$4.49  per  Mcf.  Kansas  is  served  by  KN 
Energy  and  Northern  Natural  whose  old 
gas  "cushions"  in  1984  amounted  to  65 
percent  and  47  percent  of  their  wellhead 
purchases,  respectively.  On  the  other 
hand.  Washington,  D.C.  is  served  by 
Transcontinental  Gas  Pipe  Line,  whose 
1984  old  gas  cushion  was  only  28 
percent  of  its  total  purchases.  Unequal 
access  to  low-cost  old  gas  gives  certain 
consumers  and  regions  of  the  country 
artificial  and  unfair  competitive 
advantages  over  other  consumers  and 
regions  not  served  by  pipelines  with 
large  "cushions"  of  such  gas.  This 
means  consumers,  purely  by  the 
historical  accident  of  vintaging,  pay 
different  gas  prices  for  reasons  wholly 
unrelated  to  the  value  of  the  commodity 
or  the  cost  of  replacing  it. 

Third,  the  pricing  of  old,  flowing  gas 
below  replacement  cost  gives  pipelines 
with  large  "cushions"  of  such  gas  the 
ability  to  "roll-in"  their  prices  of  new 
and  deregulated  gas  with  artificially  low 
old  gas  prices.  This  allows  the  pipelines 
to  effectively  subsidize  the  prices  of  new 
and  deregulated  gas  above  what 
consumers  would  otherwise  be  willing 
to  pay.  and  therefore  frustrates  the 
efficient  working  of  competitive 
wellhead  markets.  This  cross-subsidy  is 
unfair  to  consumers,  because  they  pay 
above-market  prices  for  incremental 
supplies  of  gas.  It  also  creates 
distortions  in  the  price  signals  which  are 
transmitted  from  the  wellhead  to  the 
burner-tip  and  back  again,  and  thus 
misallocates  capital  and  expenditures 
by  consumers  and  producers  alike. 

In  considering  whether  old,  Howing 
gas  rates  need  to  be  revised  in  order  to 
resolve  these  problems,  the  Commission 
has  reviewed  the  history  of  its  efforts  to 
regulate  producer  rates,  both  t)efore  and 
after  enactment  of  the  NGPA. 

1.  Producer  Ratemaking  Under  Phillips 

In  1954,  the  year  the  Supreme  Court 
held  that  independent  producer  rates 
were  subject  to  regulation  under  the 


Natural  Gas  Act,"  the  level  of  proved 
domestic  reserves  of  natural  gas  stood 
at  211  trillion  cubic  feet  (Tcf).  and  gas 
markets  consumed  8  Tcf  of  those 
reserves.  Wellhead  prices  averaged  10 
cents  per  thousand  cubic  feet  (Mcf),  and 
domestic  producers  added  more  than  20 
Tcf  to  the  domestic  reserve  base,  more 
than  double  the  annual  consumption 
rate.*" 

In  1960,  six  years  later  and  the  year 
the  Federal  Power  Commission  (FPC) 
formally  abandoned  its  efforts  to 
regulate  producer  rates  on  a  case-by- 
case  basis,  the  average  wellhead  price 
was  only  14  cents  per  Mcf,  despite  a  50 
percent  increase  in  demand  to  12  Tcf 
and  a  30  percent  decline  in  the  average 
rig  count  over  the  intervening  years. 
Proved  reserves  stood  at  262  Tcf,  but  the 
ratio  of  reserves  to  production  (R/P 
ratio)  had  declined  25  percent,  from  27 
to  1  in  1950  to  20  to  1  in  1960. 

2.  Area  Rates  and  Vintaging 

In  response  to  the  infeasibility  of 
case-by-case  ratemaking,  the  FPC 
between  1960  and  1965  initiated  area- 
wide  producer  ratemaking  with  the 
Permian  Basin  Area  Rate  Cases.  *  * 


'•  Phillips  Petroleum  Co.  v.  Wisconsin. 
("Phillips")  347  U.S.  672  (1954). 

*o  Unless  noted  otherwise,  all  statistical  data 
and  calculatioiu  in  this  section  are  derived  from  the 
following  sources:  U.S.  Energy  Information 
Administration  ("ElA"),  Natural  Gas  Monthly, 
Table  1  (Summary  of  Natural  Gas  Production  in  the 
United  Stales,  1980-Febru8ry  1966).  Table  3 
(Natural  Gas  Consumption  in  the  United  States. 
1980-|anuary  1986).  Table  5  (Projected  Volumes  and 
Prices  of  Wellhead  Purchases  by  NGPA  Category. 
1981-March  1986).  Table  6  (Estimated  Surplus 
Natural  Gas.  1981-]anuary  1986)  (February  1986) 
(DOE/E1A-O130(86/02)):  ElA.  Natural  Gas  Annual 
.  1984.  Volume  1,  Table  13  (Consumption  of  Natural 
Gas),  Table  17  (Average  City  Gate  Price  of  Natural 
Gas.  1984.  by  Stale),  Table  19  (Average  Price  of 
Natural  Gas  Delivered  to  Consumers.  1963  and  1984. 
by  Stale),  Table  24  (Quantity  and  Average  Price  of 
Natural  Gas  Production,  1930-1984),  Table  26 
(Natural  Gas  Consumption  in  the  United  States. 
1930-1984).  (1965)  (DOE/EIA-  0131(84)/1);  ElA, 
Annual  Energy  Review  1964.  Table  11  (Fossil  Fuel 
Prices.  1949-1984).  Table  31  (Oil  and  Gas 
Exploration  and  Rotary  Rigs  in  Use.  1949-1984). 
Table  32  (Exploratory  Wells  Completed,  by  Well 
Type,  1949-1964),  Table  33  (Total  Wells  Completed, 
by  Well  Type.  1949-1984).  Table  36  (Proved 
Reserves  of  Liquid  and  Gaseous  Hydrocarbons. 
Yearend  194»-1983).  Table  59  (Natural  Gas 
Production.  1949-1984).  Table  60  (Natural  Gas 
Supply  and  Disposition.  1949-1984).  Table  61 
(Consumption  of  Natural  Gas  by  End-Use  Sector. 
1949-1984).  Table  63  (Natural  Gas  Wellhead  and 
Impori  Prices.  1949-1984)  (April  1985)  (DOE/EIA- 
0384(84)):  E1A.U.S.  Crude  Oil.  Natural  Gat.  and 
Natural  Gas  Liquids  Reserves.  1964  Annual  Report 
(September  1985).  discussed  in  Wingenroth  and 
Davis.  "U.S.  Natural  Gas  Reserves  Statistics."  Got 
Energy  Review  (Vol.  13,  No.  11.  American  Gas 
Association.  November  1965). 

«'  Statement  of  General  Policy  No.  81-1,  24  F.P.C. 
818  (1960);  Opinion  468.34  FPC.  159.  Opinion  488-A. 
34  F.P.C.  1068  (1965).  o/Trf  Skelly  Oil  Co.  v.  F.P.C. 
375  F.2d  6  (10th  Cir.  1967),  afCd  Permian  Basin  Area 
Rate  Cases,  supra.  390  U.S.  747  (1968). 


However,  the  FPC  based  its  area  rates 
on  the  premise  that  gas  contracted  for 
prior  to  January  1, 1961,  was  merely  a 
by-product  of  exploration  for  oil,  and 
therefore  "replacement  cost"  rates  were 
inappropriate  for  such  "flowing"  gas. 
However,  it  relied  primarily  on 
replacement  cost  for  setting  rates  for 
new  gas.  Because  two  different  cost 
rationales  were  used  to  set  prices  for  the 
same  commodity,  the  experiment  of 
"vintaging"  was  thus  begun.** 

Despite  the  FPC's  area  rates  and  first 
vintaging  experiment,  the  decline  in 
reserves  and  exploratory  drilling 
continued.  Between  1960  and  1972, 
wellhead  prices  rose  five  cents,  from  14 
cents  per  mcf  to  19  cents  per  mcf.  At  the 
same  time,  gas  demand  increased 
substantially  from  12  Tcf  to  22  Tcf  and 
proved  reserves  declined  from  a  peak  of 
293  Tcf  in  1967  to  266  Tcf  in  1972  and  228 
Tcf  in  1975,  a  22  percent  drop  in  eight 
years.  The  average  rig  count  hit  a  20- 
year  low  of  976  in  1971  and  curtailments 
of  gas  supplies  (o  the  interstate  market 
began.*' 


«>  Opinion  468.  34  F.P.C.  at  186-87  (1966). 
«>  H.R.  Rep.  No.  95-496.  Part  4,  9Sth  Cong..  1st 
Sess.  (1977),  "Committee  on  Inters^te  and  Foreign 
Commerce.  H.R.  6831),  "National  Energy  Act",  at  pp. 
90-92.  "Beginning  in  1967  and  continuing  in  each 
succeeding  year  up  to  the  present,  U.S.  natural  gas 
consumption  has  exceeded  additions  to  proven 
reserves  in  the  contiguous  48  slates.  .  .  .  Moreover, 
due  to  increasing  demand  for  natural  gas  and 
relatively  stable  rates  of  production,  annual  demand 
for  natural  gas  has  exceeded  natural  gas  production 
since  1973.  As  a  result,  many  interstate  natural  gas 
pipeline  companies  have  l>een  increasingly  unable 
to  meet  their  contractual  delivery  requirements  to 
customers  in  many  regions  of  the  country.  Many 
natural  gas  distribution  companies  have  in  turn 
found  it  necessary  to  deny  gas  service  to  new 
customers  and  to  curtail  service  to  some  existing 
customers.  Firm  curtailments  reported  by  interstate 
pipelines  have  grown  from  1.0  Tcf  dpring  the  April 
1970  through  March  1971  delivery  year  to  3.4  Tcf 
during  the  1978-77  delivery  year.  "The  Federal  Power 
Commission  projects  that  firm  curtailments  will 
reach'  3 J  Tcf  during  the  1977-78  delivery  year.  This 
would  amount  to  28.6  percent  of  Firm  requirements. 

"In  response  to  the  rapid  expansion  in  natural  gas 
demand,  unregulated  intrastate  natural  gas  prices 
rose  above  regulated  interstate  prices.  During  the 
period  from  1969  to  1976,  interstate  natural  gas 
prices  for  new  contracts  rose  by  "more  than  700 
percent,  from  approximately  19.8  cents  per  Mcf  to 
over  Si  .42  per  Mcf.  However,  during  the  same 
period,  intrastate  natural  gas  prices  rose  at  an  even 
greater  rate,  from  approximately  18  cents  per  Mcf  in 
1969  to  as  high  as  S2.39  per  Mcf  in  1977.  better  than 
a  1.300-percent  increase. 

"As  a  result  of  the  recently  developed  disparity  in 
natural  gas  prices  between  the  intrastate  and 
interstate  markets,  new  discoveries  of  natural  gas 
reserves  have  been  sold  with  increasing  frequency 
in  the  intrastate,  rather  than  the  interstate,  market. 
In  large  measure,  present  stable  supply  conditions 
in  intrastate  markets  have  resulted  from  the 
inability  of  the  interstate  market  to  compete  for  new 
supplies  of  natural  gas.") 


3.  National  Rates 

When  it  became  clear  to  the  FPC  that 
area  rates  were  too  low  to  call  forth 
adequate  supplies  for  interstate 
consumers,  the  Commission  initiated 
national  rate  proceedings  in  1973  in 
order  to  stimulate  increased 
production.**  In  these  proceedings. 
Commission  found  that  its  different 
vintages  of  area  rates  were  distorting 
gas  prices  not  only  below  the  current 
replacement  cost  of  gas.  but  also  below 
the  actual  market  prices  for  alternative 
fuels,  such  as  oil.  As  a  result,  the  FPC 
determined  to  phase-out  the  "vintaging" 
of  rates  for  old  and  new  gas.**  In  a 
companion  proceeding,  the  Commission 
also  determined  to  collapse  all  pre-1973 
vintages  of  old,  flowing  gas  into  one 
minimum  national  rate.**  The 
Commission  found  that  "there  is  no 
rational  basis  for  setting  differing  price 
levels  based  upon  date  of  discovery," 
and  therefore  determined  to  establish  "a 
imiform  base  price  for  gas  sold  in 
interstate  commerce,  which  equates  to 
the  cost  of  replacing  the  unit  of  gas 
consumed."  *^ 

But  in  1976,  the  FPC  partially  reversed 
itself,  and  in  Opinions  No.  770  and  770- 
A  reinstated  a  limited  form  of  vintaging 
for  both  pre-1973  vintages  and  1973-1974 
"biennium"  gas.**  The  Commission 
justified  its  decision  by  noting  that  it 
was  nearly  tripling  the  base  rate  for  new 
post-1974  gas  supplies  from  $0.52  per 
mcf  to  $1.42  per  mcf,  and  therefore  had 
"carefully  scrutinized  the  disparity 
between  new  prices  and  old  prices  to 
avoid  an  imreasonable  increase  in 
rates."**  However,  the  FPC  restated  its 
previous  finding  that  "it  is  only  fair  that 
consumers  of  'flowing  gas'  share  the 
burden  of  financing  the  added 
exploration"  and  its  intention  to  apply 
rates  for  flowing  gas  "functionally  in 
order  to  assist  in  the  generation  of 
sufficient  capital  for  expanded 
exploration  and  development 
programs,"*" 

4.  The  Failure  of  National  Rates  and 
Adoption  of  the  NGPA 

Despite  the  adoption  of  new  national 
rates  for  new  and  flowing  gas,  average 
wellhead  prices  continued  to  be  below 
the  Btu-equivalent  prices  of  alternative 


"  See  Opinion  No.  ee9-H.  supra:  Opinion  No.  749. 
supra. 

**  Opinion  Not  e89-H.  supra.  52  F.P.C  1804. 1636- 
38  (1974). 

*•  Opinion  No.  749.  supra. 

♦'  Opinion  No.  ee9-H.  supra.  52  F.P.C.  at  1636-38. 

♦•  Opinion  No.  77a  supra.  56  F.P.C  508,  521(1978). 

••  Id.,  at  523. 

»»  Opinion  No.  rTO-A.  supra,  56  F.P.C  2688,  2714- 
15  (1976). 


22174        Federal  Register  /  Vol.  51.  No.  117  /  Wednesday.  June  18.  1966  /  Rules  and  Regulations 


fuels  following  the  197J-4  OPEC  oil 
embargo.  Curtailment  of  gas  supplies  to 
interstate  markets  widened  between 
1973  and  1977,  culminating  in  the 
emergency  gas  shortages  of  the  winter 
of  1976-1977.*  •  Proved  reserves 
continued  their  decline,  reaching  a 
thirty-year  low  of  195  Tcf  in  197a 
despite  stable  levels  of  demand 
averaging  about  20  Tcf  between  1972 
and  1979.  And  in  spite  of  the  increase  in 
average  wellhead  prices  from  30  cents 
per  Mcf  in  1974  to  91  cents  per  Mcf  in 
1978,  reserve  additions  in  the  lower-48 
states  averaged  only  46  percent  of 
annual  production  during  the  decade 
preceding  enactment  of  the  NGPA.** 

The  NGPA  interrupted  the 
CoRunission's  third  national  rate 
proceeding  in  five  years.*'  It  did  this  by 
comprehensively  removing  new  gas 
from  the  NGA  jurisdiction  of  the 
Commission,  by  establishing  new  ceiling 
price  categories  for  new  and  high-cost 
gas,  and  by  setting  incentive  prices  for 
certain  marginal  old  gas  supplies 
("stripper  wells").  The  NGPA  also 
partially  removed  the  Commission's 
NGA  jurisdiction  over  old,  Oowing  gas. 
by  incorporating  the  then-existing 
national  rate  structure  for  such  gas  into 
the  statute,  and  applying  to  ft  an  annual 
inflation  factor.  However,  the  NGPA 
authorized  the  Commission  in  its 
discretion  to  revise  old,  flowing  gas 
rates — as  long  as  it  revised  the  rates  up. 
not  down,  and  as  long  as  if  determined 
that  such  revised  rates  were  "just  and 
reasonable  within  the  meaning  of  the 
Natural  Gas  Ad."  »* 

Finally,  to  protect  against  interstate 
pipelines  "bidding  up"  new  gas  prices 
above  market-clearing  levels  due  to  the 
"rolled-in"  pricing  of  disparate  prices  for 
old  and  new  gas,  the  NGPA  established 
a  scheme  of  incremental  pricing  to 


allocate  a  disproportionate  share  of 
higher  gas  prices  to  those  major  fuel- 
switchable  users  expected  to  be  most 
able  to  "bargain  down"  any  such 
"bidding  up."  ** 

The  alternative  fuel  ceilings  on  which 
incremental  prices  were  based  under  the 
NGPA  had  little  effect  on  the  bidding-up 
of  new  gas  prices.  The  Commission  in 
1980  declined  to  expand  incremental 
pricing  to  smaller  fuel-switchable  users, 
and  its  decision  was  supported  in 
Congress.*' 

5.  Market  Disorders  Under  the  NGPA 

The  market  initially  responded  to  the 


»'  H.R.  Rep.  No.  96-*M.  Part  4.  "National  Energy 
Act."  supra:  see  also  Emergency  Natural  Ga»  Act  ct 
1977.  Pub.  U  95-2. 91  StaL  4,  enacted  by  CongreM  in 
early  1977  in  eight  days,  as  an  urgent  reaponse  to  a 
severe  natural  gas  shortage  endangering  the  supply 
of  natural  gas  for  high-priority  uses.  The  Act  give* 
the  president  exiraorthnary  authority  to  declare  a 
natural  gas  emergency  and  mandate  transportation 
and  sale  of  natural  gas  to  meet  the  requirements  of 
high-priority  naers. 

"  Wingemolh  and  Davis.  "VS.  Natural  Gas 
Reserves  Slatwtica.'*  G—  Energy  Review  (VoL  13. 
No.  11.  AGA,  November  1985]  (Overall,  reserve 
.  additions  in  the  lower-48  states  |in1984|  were  82.4% 
of  production,  thus  for  the  period  of  1981- 1984 
reserve  additions  in  the  lower-48  stales  have 
averaged  96%.  This  compares  with  a  46% 
replacement  level  during  the  decade  preceding 
enaclmeni  of  the  Natural  Gas  Policy  Act  of  197a.") 

"  National  Rales  for  |uri»dtctioaal  Sales  d 
Natural  Cas  Froa  Wells  Commenced  On  or  After 
January  1977,  For  the  Period  January  1, 1977.  to 
December  31, 1978,  Docket  No.  RM77-13, 57  F.P.C 
1238  (1977). 

**  15  U.S.C  li  3314(bK2).  3318(c). 


NGPA  with  a  boom  in  drilling.  The 
average  rig  count  jumped  from  2001  in 
1977  to  2906  in  1980  and  3970  in  1961. 
Exploratory  gas  well  completions,  which 
had  hit  a  low  of  470  in  1971,  jumped 
from  1560  in  1977  to  2550  in  1981. 

However,  this  drilling  boom  could  be 
misleading.  Although  average  wellhead 
prices  increased  from  91  cents  per  Mcf 
in  1978  to  $1.98  per  Mcf  in  1981, 
additions  to  reserves  continued  to  fall 
short  of  replacing  production,  even 
though  lower-48  additions  did  increase 
to  90%  of  production  for  the  period  1978- 
1984,  as  Figure  1  indicates. 


Figure  1 

NET  PRODUCTION  AND  NEW  ADDITIONS  TO  GAS  RESERVES 
(TRILLIONS  OF  CUBIC  FEET) 


25- 


Q  New  Additions 

Althott^  the  NGPA  stimulated 
drilling  and  new  gas  production,  it  also 
expanded  the  categories  of  old  and  new 
gas  subject  to  different  price  ceilings 
and  for  the  first  time  extended  price 
ceilings  to  the  previously  unregulated 
intrastate  market.*'' 

For  example,  the  average  wellhead 
price  of  "old"  gas  in  November  1978  was 
approximately  90  cents  per  Mcf,  rising  to 
$1.62  per  Mcf  by  January  1983.  before 
stabilizing  between  $1.40  to  $1.45  per 
Mcf  since  1983.  The  average  price  of 
"new"  gas  rose  irom  $2.03  per  Mcf  in 
December  1978  to  $3.75  in  Deceml)er 
1984.  a  nearly  85  percent  increase  in  six 
years.  But  the  average  price  of  "high- 
cost"  gas  under  section  107  of  the  NGPA 
went  for  a  roller-coaster  ride,  up  from 
approximately  $5.70  per  Mcf  in  early 


■  Net  Production 

1981  to  a  peak  of  $7.31  per  Mcf  in  1982. 
before  phmuneting  to  $3.89  per  Mcf  by 
February  1986— a  28  percent  increase 
followed  by  a  47  percent  fall  in  only  five 
years. 

However,  disparities  in  wellhead 
prices  were  not  the  only  fact  of  Ufe 
under  the  NGPA.  Beginning  in  1982, 
alternative  fuel  prices  stabilized  and 
then  fell,  accompanied  by  an  economic 
slowdown  and  warmer  than  normal 
weather.  What  happened  next  was  a  17 
percent  decline  in  gas  consiunption 
between  1979  and  1983.  coinciding  with 
the  NGPA  drilling  boom  and  the  rush  by 
interstate  pipelines  to  bid  up  prices  of 
new  and  hig^-cost  gas  committed  to  the 
interstate  market. 

By  1982,  pipelines  were  stuck  with 
large  vtdumes  of  unmarketable  new  and 


••  Sutement  of  Rep.  Dingell.  95  Cong.  Rec. 
H13114  (daily  ed.  October  14. 1978). 

**  For  an  expianation  of  the  effect  of  incremenUl 
pricing  on  men  gas  price*,  see  HJl.  Rep.  No.  96-S3*, 
9eth  Cong..  2d  Bess.  (1980).  H  Res.  855,  "Incremental 


Pncii«  of  Natml  Gu."  Cenmittae  on  iDtertlale 
and  ForeigB  Coamerce. 

"  IS  CFR  271J01-.S0*.  am-J803  (19SS):  IS  vsx:. 
331S.S»l«|b)(lSSa). 
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high-cost  gas  whose  above-market 
prices  contrasted  with  their  below- 
market  priced  old  gas.  As  oil  prices  fell 
below  equivalent  burner-tip  prices  of 
gas,  large  fuel-switchable  users  shifted 
to  oil,  and  the  pipelines  were  forced  to 
raise  their  city-gate  prices  in  order  to 
recover  the  costs  of  their  unmarketable 
gas  and  fixed  transmission  costs  from  a 
decreasing  customer  base.** 

These  market  disorders,  attributable 
by  many  to  the  distortions  in  wellhead 
purchasing  practices  caused  by  vintage 
pricing  and  the  NGPA  itself,*"  created 


»•  H.R.  Rep.  No.  98-814. 96th  Cong..  2nd  Sess. 
(1984).  Committee  on  Energy  and  Commerce,  H.R. 
4277,  "Natural  Gas  Market  Policy  of  1984  "  at  pp.  22- 
24.  (". . .  The  drop  in  the  world  oil  price  late  in  1982 
caused  residual  fuel  oil  prices  to  fall  below  natural 
gas  prices,  so  that  those  industrial  plants  capable  of 
doing  so  switched  from  gas  to  oil.  In  response  to 
steadily  increasing  prices,  significant  conservation 
was  achieved  by  industrial,  commercial,  and 
residential  users.  In  the  winter  of  1983,  abnormally 
warm  weather  reduced  space  heating  demand  for 
gas  by  residential  and  commercial  users.  .  .  .  (Dhs 
loss  of  large  blocks  of  gas  sales  on  any  given  system 
leaves  the  remaining  customers  paying  a  larger 
share  of  the  fixed  costs  of  the  transmission  and 
distribution  systems."). 

*•  S.  Rep.  No.  98-205,  9eth  Cong..  Isl  Sess.  (1983), 
Committee  on  Energy  and  Natural  Resources.  S. 
1715.  "Natural  Gas  Policv  Act  Amendments  of  1983" 
p.  10  ("In  part  the  NGPA  is  not  operating  as 
originally  designed. . . .  [Wjhat  was  not  fully 
appreciated  was  that  despite  federal  cosl- 
passthrough  regulations,  pipelines  could  in  effect 
use  this  'cushion'  (of  'old'  price-controlled  gas)  to 
subsidize  the  acquisition  of  new  and  deregulated 
gas  supplies.  This  occurs  as  a  result  of  'rolled  in'  gas 
pricing  whereby  a  pipeline's  customers  are  charged 
the  average  price  of  the  gas  they  are  consuming, 
rather  than  the  marginal  cost  of  new  gas  supplies."): 
Comments  of  Natural  Gas  Supply  Association 
(NCSA),  Docket  RM85-1-000  (Parts  A-0).  at  p.  1 
(NCSA  "believes  that  current  disorders  in  the 
natural  gas  market  can  only  be  eliminated  if  the 
industry  is  placed  on  a  true  competitive  footing. 
This  can  lie  accomplished  if .  .  .  (ii)  existing  market 
distortions  resulting  from  prior  regulatory  policies 
are  eliminated."):  Maryland  Peoples  Counsel  v. 
FERC,  761  F.2d  770-71  (1985)  ("The  problem 
ultimately  giving  rise  to  the  present  litigation  is  thai 
the  1978  predictions  of  the  1985  market  were  much 
in  error.  Factors  ranging  from  the  increased 
wellhead  prices  and  impending  total  decontrol,  to 
greater  energy  conservation,  to  the  lower  prices  of 
competing  fuels,  have  turned  the  natural  gas 
shortages  of  the  1970's  into  a  natural  gas  surplus. 
Thus,  as  early  aslhe  summer  of  1983 — a  year  and  a 
half  l)efore  the  scheduled  deregulation  of  new  gas— 
the  formulary  statutory  maximum  price  for  new  gas 
had  already  reached  or  exceeded  the  market- 
clearing  price  in  many  geographic  markets"): 

Testimony  of  CM.  Butler  III.  Chairman,  Federal 
Energy  Regulatory  Commission.  Iiefore  Committee 
on  Energy  and  Natural  Resources,  United  States 
Senate.  November  5. 1981.  p.  2  (".  . .  the  most  serious 
deficiency  of  the  NGPA  has  not  been  its  complexity 
or  the  dependence  on  the  active  participation  of 
stale  agencies,  but  rather  the  statute's 
establishment  of  a  new  dual  market,  that  is.  one  in 
which  some  gas  prices  are  regulated  while  others 
are  not.  .  .  .  The  marketK)rdering  problems  created 
by  NGPA's  regime  of  partial  regulation  are  already 
evident  in  the  prices  being  paid  for  deregulated  gas 
and  in  the  supply  problems  of  some  interstate  and 
intrastate  pipelines."): 

Testimony  of  George  H.  Lawrence,  President. 
American  Gas  Association,  l>efore  the 


the  paradox  of  1982-1984:  The  city-gate 
price  to  consumers  of  gas  went  up  in  the 
midst  of  a  surplus  of  deliverability  and 
declining  demand, 

.    In  response  to  these  market  disorders 
at  both  ends  of  the  pipe,  the  Commission 
between  1982  and  1985  made  a  number 
of  changes  in  its  regulations.  For 
example,  in  response  to  fuel-switching 
by  industrial  users,  the  Commission 
authorized,  on  an  experimental  basis, 
special  marketing  programs  for  the 
transportation  of  "self-help"  gas  to  fuel- 
switchable  users  by  producers  willing  to 
provide  take-or-pay  relief  to  their 
pipeline  purchasers.  Likewise,  in  order 
to  ensure  that  post-1982  wellhead 
contracts  were  more  market-responsive, 
the  Commission  adopted  a  presumption 
that  take-or-pay  requirements  in  excess 
of  75%  were  imprudent  in  new  wellhead 
contracts.  In  order  to  ensure  that  all  gas 
consumers  would  share  in  the  benefits 
of  increased  gas-on-gas  competition 
caused  by  lower  demand  and  falling  oil 
prices,  the  Commission  promulgated  a 
rulemaking  prohibiting  pipelines  from 
including  variable  costs  for  gas  not 
taken  in  the  minimum  bills  they  charge 
their  sales  customers  at  the  city-gate.*" 
However,  the  Commission  considered 
but  failed  to  adopt  any  changes  to  its 
vintage  rates  for  old,  flowing  gas.*' 

Despite  increased  competition  and 
changed  regulations  at  the  city-gate, 
demand  failed  to  revive  with  the  general 
economic  recovery  in  1984.  Immediately 
prior  to  partial  wellhead  deregulation  in 
1985,  wellhead  prices  widely  diverged 
among  different  categories  and  on 
different  pipeline  systems,  with  some 
categories  of  new  and  high-cost  gas  still 
averaging  $3.93  per  Mcf  while  old  gas 
remained  at  $1.54  per  Mcf.  Finally,  by 


Subcommittee  on  Energy  Regulation  and 
Conservation.  United  States  Senate.  |uly  11. 1985,  p. 
5  (citing  "the  dramatic  improvement  in  natural  gas 
supplies  since  the  NGPA  was  enacted.  These  supply 
improvements  in  response  to  the  higher  NGPA 
prices  have  demonstrated  conclusively  that 
interstate  market  gas  supply  problems  during  the 
1970's  reflected  the  inadequacies  of  wellhead  price 
controls  rather  than  the  limits  of  the  domestic  gas 
resource  base.") 

•»  See  Tenneco  Oil  Co.,  el  al..  28  FERC  1 61.383, 
order  on  rehg.  29  FERC  1 81,  334  (1964);  Maryland 
Peoples  Counsel  v.  FERC  761  F.2d  768  (D.C  Cir. 
1985);  Maryland  Peoples  Counsel  v.  FERC  761  F.2d 
780  (D.C.  Cir.  1985);  Statement  of  Policy  on  Take-or- 
Pay  Provisions  in  Gas  Purchase  Contracts.  Docket 
No.  PL-83-1-000.  3  FERC  Stat,  and  Reg  1  30.410 
(1982).  47  FR  57286  (1982).  [codified  al  18  CFR  part 
2)  Elimination  of  Variable  Costs  from  Certain 
Natural  Gas  Pipeline  Minimum  Commodity  Bill 
Provisions.  49  FR  22778  (June  1. 1984)  (Order  No. 
380);  order  on  reh  g.  49  FR  31259  (August  6, 1984). 
afTd  Wisconsin  Ga*  Co.  v.  FERC  770  Fid  1144 
(DC  Cir.  1985). 

• '  Impact  of  the  NGPA  on  Current  and  Projected 
Natural  Gas  Markets.  47  F.R.  19,157  (May  4, 1982) 
(Docket  No.  RM82-28).  The  Commission  formally 
incorporates  the  public  record  in  Docket  No.  RM82- 
26  into  the  record  of  this  proceeding. 


the  end  of  1984,  the  marketplace  was 
still  failing  to  clear  some  3  Tcf  of  surplus 
deliverability  that  had  built  up  since 
1981. 

6.  Natural  Gas  Markets  Since  January  1. 
1985 

The  Commission  adopted  rules  to 
implement  the  partial  deregulation  of 
new  gas  on  January  1, 1985,  as  required 
by  the  NGPA,  even  over  the  objections 
of  some  producers  that  deregulation 
would  subject  them  to  lower  prices 
instead  of  their  higher  contract  prices 
pegged  to  regulated  price  ceilings.** 

In  anticipation  of  further  competition 
at  the  city-  gate  following  partial 
wellhead  deregulation,  the  Commission 
engaged  in  a  year-long  inquiry  into  its 
policies  governing  the  transportation  of 
gas  for  others,  and  the  impact  of  its 
policies  on  the  industry's  ability  to 
respond  to  the  new  competition. 
Following  this  inquiry,  the  Commission 
adopted  comprehensive  regulatory 
changes  designed  to  encourage  pipelines 
to  offer  non-discriminatory  access  to 
transportation  services,  in  return  for 
providing  pipelines  with  regulatory 
flexibility  to  provide  such  services." 

In  the  same  docket,  the  Commission 
continued  to  review  wellhead  market 
disorders,  this  time  focusing  on  the 
ability  of  pipelines  to  purchase 
deregulated  or  high-cost  natural  gas  at 
above-market  prices,  and  then  to  "roll- 
in,"  or  otherwise  subsidize,  those  high 
prices  at  the  city-gate  with  below 
market  prices  for  regulated  "old"  gas.** 

Despite  these  further  regulatory 
changes,  the  First  year  of  partial 
wellhead  deregulation  failed  to 
eliminate  wellhead  price  disparities. 
Prices  in  the  burgeoning  spot  gas  market 
declined  from  approximately  $3  per  Mcf 
to  close  to  $2  per  Mcf  through  the  year. 
Similarly,  the  average  wellhead  price  of 
new  gas  fell  from  $3.78  per  Mcf  to  $3.33 
per  Mcf  over  the  12-month  period, 
despite  the  predictions  by  some  that 
wellhead  prices  would  "fly-up"  on 
January  1. 1985.**  But  in  spite  of  an 


••  Deregulation  and  Other  Pricing  Changes  on 
lanuary  1. 1985.  Under  the  Natural  Gas  Policy  Act. 
49  FR  46874  (.November  29,  1964)  (Order  No.  406); 
order  on  reh'g.  49  FR  50.637  (December  31. 1984) 
(Order  No.  406-A). 

•»  Order  No.  436.  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol.  50  FR 
42406  (October  IS  1985).  order  on  reh  'g.  Order  No. 
436-A.  50  FR  52217  (December  23, 1965). 

"  Older  Na  436.  supra.  Notice  Requesting 
Supplemental  Comments  (Docket  No  RM  85-1-000 
(Pari  D)). 

•»  "Analysis  of  Price  Fly-Up  Under  the  Natural 
Gas  Policy  Act "  April  1964.  Interstate  Natural  Gas 
Association  of  America  ("In  the  absence  of 
significant  renegotiation  or  a  legislative  solution, 
non-market  sensitive  price  and  take  provisions  in 

Continued 


22178        Fedcfal  Register  /  Vol.  51.  No.  117  /  Wednesday.  June  18.  1986  /  Roles  and  Regulationa 


PadOTst  Re^stai  /  Vol.  51.  No.  117  /  Wednesday.  ]ime  18.  1986  /  Rules  a«d  Regidatkw        22177 


overail  15  percent  decline  in  the 
weighted  average  cost  of  gas  to 
interstate  pipelines  between  February 
1985  and  February  1986,  average 
monthly  gas  utility  prices  at  the  city-gate 
declined  only  5  percent  over  the  same 
period.**  This  lag  in  city-gate  prices 
persists  at  a  time  when  demand 
continues  to  be  soft  and  wellhead 
markets  continue  to  face  over  3  Tcf  in 
surplus  deiiverability. 

Today,  ten  years  after  the 
Commission  partially  reinstated 
vintaging  and  one-and-a-half  years  after 
partial  decontrol,  the  inequality  of 
incentives  for  production  has  widened, 
not  narrowed.  Four  trillion  cubic  feet  of 
gas,  43%  of  wellhead  purchases  by 
interstate  pipelines,  remains  subject  to 
base  rates  which  have  not  been  updated 
since  197a  Of  the  4  Tcf  of  old,  flowing 
gas,  2.1  Tcf,  or  25  percent  of  all 
interstate  purchases,  is  subject  to  rates 
substantially  below  even  current  spot 
prices  of  $2  per  Mcf."^  As  of  March 
1986,  the  average  wellhead  price  of  all 
vintages  of  old,  flowing  gas  is  $1.39  per 
Mcf,  $1.08  (44  percent)  below  the  $2.47 
per  Mcf  average  price  for  all  wellhead 
purchases  by  major  interstate  pipelines. 

Massive  (Usi>arities  in  consumer  gas 
prices  persist  across  different  pipeline 
systems  and  regions  of  the  country.  In 
1984,  average  delivered  gas  prices  to 
consumers  in  the  continental  U.S.  varied 
from  a  high  of  $9.58  and  $8.80  per  Mcf  in 
Maine  and  Connecticut,  to  a  low  of  $4.37 


existing  contracts  will  puab  ibc  average  wellhead 
price  up  to  9%  to  12%  above  inflation  in  isas."):  "Cl 
LEG'S  RoOiacliikl  Out  to  Capton  Competitive 
Benefits  for  ConsuiBerm,"  Inside  FERC'i  Cos  Market 
Report.  April  18, 19SB,  at  p.  3  ("The  Obxen/Labor 
Energy  Coalition,  once  a  staunch  opponent  of  gas 
price  deregnlatioa.  bow  believes  that  in  markets 
that  are  competitive,  regulation  la  not  necessary, 
says  Edwin  Rothschild,  assistant  director  and  chief 
Washington  lobbyist.  .  .  .  "We  were  wrong," 
Rothschild  wiUingiy  admiu  aboat  tlie  predictions  of 
a  catastrophic  nmup  n  gas  prices  thai  C/LEC  made 
about  the  effect  of  partial  gas-pnce  decontrol  on 
|an.  1, 1985.  While  conceding  that  gas  prices  have 
gone  the  opposite  way  from  C/L£Cs  projections, 
Rothschild  added  that  'we  were  in  wonderful 
company.  ACA.  most  at  the  financial  analysts  and 
the  pipelines  were  also  wrong  about  the  price 
direction  as  well."  '):  Testimony  of  Ceotge  H. 
Lawrence.  President  Ancrican  Gas  Association, 
before  Subcoramittee  osi  Energ)  Regulabon  and 
CUjnservatioB.  Committee  on  Encr^  and  Natural 
Resources.  United  States  Senate.  April  \b.  1986 
('The  ultimate  goal  should  be  to  make  all  gas.  old 
and  new.  market-responaive.  In  today's  volatile 
energy  marketplace,  which  it  dominatad  by  rapidly 
declining  crude  oil  and  prodoct  prices,  we  need  to 
do  ever>  thing  possible  to  stimulate  gas  demand  by 
making  prices  more  market-responsive  and 
removing  outdated  constraints  on  its  use.  .  .  .  The 
best  solution  to  the  take-or-pay  problem  has  always 
l>een  to  sell  more  gas") 

••  Monthly  Cat  Utility  Statistical  Report 
AmericaB  Gas  Asstxiation  January  1986. 

*'  ElA.  "An  Analysis  of  Natural  Gas  Cootracls, 
Votuow  t:  Old  Interstate  Gat,"  Servrce  Report 
Table  TtFebniary  1986)  (RNGD-8fl-01)  (hereafter 
"EIA  Old  Gat  Study"). 


and  $4.49  per  Mcf  in  Arkansas  and 
Kansas.  Pipeline  purchased  gas  costs  in 

1984  varied,  because  of  unequal  access 
to  old  gas,  ^m  a  low  of  $1.71  and  $2.12 
per  Mcf  on  KN  Energy  and  Northwest 
Central  pipelines,  respectively,  fp  a  high 
of  $3.95  and  $3.60  per  Mcf  on  Columbia 
Gas  Transmission  and  Trunkline, 
respectively.'*  This  unequal  access  to 
old  gas  persists  even  though  eight  years 
have  elapsed  since  Congress  enacted 
the  NGPA,  a  statute  expressly  intended 
to  create  a  uniform  national  market  for 
gas  at  the  wellhead.** 

The  current  surplus  deiiverability  of 
gas  cannot  blind  this  Commission  to  the 
data  on  long-term  supply  rehability.  In 
1984,  according  to  EIA.  proved  gas 
reserves  fell  to  their  lowest  level  since 
'1979.  In  addition.  AGA  in  its  "1986  Base 
Case"  for  gas  supply  and  demand, 
issued  before  the  1986  collapse  in  world 
oil  prices,  has  projected  that  under 
current  wellhead  price  regulations, 
exploratory  oil  and  gas  drilling  activity 
in  the  lower-48  states  will  continue  to 
fall  from  approximately  11,000  wells  in 

1985  to  under  8,000  in  1995  and  under 
7,000  by  the  year  2000.  The  result, 
according  to  AGA,  will  be  a  precipitous 
decline  in  Iower-48  conventional  natural 
gas  reserve  additions  from  over  15  Tcf  in 
1985  to  under  11  Tcf  in  1995  and  10  Tcf 
by  the  year  200a  In  other  words.  AGA 
projects,  under  current  wellhead  prices, 
"the  combined  effect  of  falling 
discoveries  and  more  stable  extensions 
and  revisions  is  a  reduction  in  the  level 
of  total  reserve  additions  of  41  percent 
between  1985  and  2000."  ^o  The  gap 
between  domestic  conventional  reserve 
additions  and  imports  and 
unconventional  sources,  according  to 
AGA,  will  grow  from  4  percent  of 
supplies  in  1985  to  20  percent  in  the  year 
2000,  under  current  wellhead 
regulations. 

AGA  has  recently  updated  its  "1986 
Base  Case"  projections  to  reflect 
substantially  lower  oil  prices.''  * 
According  to  the  up  date,  lower 
wellhead  natural  gas  and  oil  prices  will 
reduce  future  exploratory  drilling 
activity  by  an  additional  8  percent  if  oil 
prices  average  $20  per  barrel;  and  by  an 
additional  20  percent  if  oil  prices 


*•  EIA  Old  Cat  Study,  supn.  at  Table  4. 

••  PubNc  Service  Conunission  of  New  York  v. 
Mid-Louisiana  Gat  Co..  463  U.S.  319.  330-1  (1S83); 
joint  Explanatory  Statement  of  the  Committee  on 
Conference,  H.R.  5289,  Natwal  Gas  Policy  Act  of 
1978.  at  67. 

"  Initial  Comments  of  American  Gas 
Association.  Appendix  B  attaching  "A.G.A.-TERA 
BASE  CASE  19e6-r  (hereafter  'AGA  1986  Base 
Case").  Docket  No.  RM  8»-3-00a 

'  •  "AGA  Analysis  Shows  Effect  of  Oil  Prices  on 
Natural  Gat  Sales. "  Wothington  Letter  (American 
Gat  Asaociation.  April  18, 1988)  at  5-6. 


average  $15  per  barrel,  compared  with 
the  "1986  Base  Case"  assumption  of  $25 
per  barrel.  These  lower  levels  of  drilling 
activity,  says  AGA.  could  reduce  future 
gas  reserve  additions  by  an  additional  8 
percent  in  the  $20  per  barrel  case  and  by 
17  percent  in  the  $15  per  barrel  case.  In 
other  words,  the  bad  news  for  future 
drilling  prospects  in  the  "1986  Base 
Case"  only  gets  worse  in  AGA's  update. 

7.  The  New  Just  and  Reasonable  Ceiling 
Price 

In  setting  a  new  single  just  and 
reasonable  ceiling  price  for  all  vintages 
of  old,  flowing  gas.  the  Commission  has 
considered  a  number  of  factors. 

The  Commission  has  determined  that 
the  new  ceiling  price  should  be  set  at  the 
replacement  cost  of  old.  flowing  gas,  not 
its  original  cost.  The  Commission  is 
obligated  under  the  NGA  to  assure 
consumers  long-term  reliable  gas  service 
at  reasonable  cost.  To  the  extent 
original-cost  rates  do  not  reflect  the 
replacement  cost  of  depleted  reserves, 
such  rates  fail  to  assure  adequate  supply 
and  tb»efore  fail  to  fulfill  the  goals  of 
the  NGA.  In  addition,  original-cost  rates 
represent,  in  part,  an  effort  by  previous 
Commissions  to  keep  old  gas  rates 
artificially  low,  in  order  to  offset  any 
immediate  increases  in  consumer  prices 
due  to  higher  new  gas  rates.  These 
efforts  did  not  prevent  gas  shortages 
before  the  enactment  of  NGPA,  and  the 
NGPA  itself  has  removed  the 
Commission's  jurisdiction  to  increase 
new  gas  rates.  For  all  these  reasons,  the 
Commission  concludes  that  it  should  not 
use  original  cost  methodology  as  a 
"back-door"  means  of  keeping  old  gas 
prices  artificially  low  in  order  to  offset 
the  higher,  market-based  prices  for  new 
gas  mandated  by  the  NGPA. 

However,  the  Commission's  authority 
over  old  gas  ceiling  prices  under  the 
NGPA  is  limited  to  raising,  not  lowering 
such  ceiling  prices.  In  addition,  any 
effort  to  define  the  current  "replacement 
cost"  of  gas  must  take  into  account  the 
distortions  and  disorders  which  already 
exist  in  gas  markets  today.  Therefore, 
the  Commission  cannot  imduly  rely  on 
price  signals  in  those  markets  as  an 
absolutely  accurate  measure  of 
"replacement  cost."  Finally,  the  NGPA 
itself  constitutes  a  finding  that  wellhead 
markets  are  workably  competitive,  but 
gives  the  Commission  Uttle  guidance — 
besides  the  NGA  "just  and  reasonable" 
standard — on  how  to  exercise  its  own 
NGPA  discretion  to  raise  old  gas  ceiling 
prices  beyond  their  previous,  primarily 
original-cost  based  levels.  The  highest 
numerical  level  set  by  the  NGPA  for  old 
gas  ceiling  prices  is  that  for  the  post- 
1974  vintage,  currently  $2.57  per  MMBtu. 


TMrd,  the  CommtsaioR's  NGPA 
discretion  permits  it  to  mitigate,  but  not 
entirely  eliminate,  disparities  in  gas 
prices.  It  can  only  set  new  ceinng  prices 
for  old  gas  under  NGPA  sections  104, 
106,  and  109,  and  cannot  revise  the 
maximum  lawful  price  ceilings  for  gas 
still  regulated  under  sections  102, 103, 
105,  and  108.  Nor  can  it  set  rates  for  old 
gas;  it  can  only  set  maximum  lawful 
ceiling  prices  for  purposes  of  the  NGPA. 
Thus,  any  new  celling  imces  for  old, 
flowing  gas  wiH  not  eliminate  ail  price 
distinctions  between  old  gas,  still- 
regulated  new  and  high-cost  gas,  and 
deregulated  gas. 

Fourth,  recognizing  the  difficulhes  in 
calcnlating  the  replaceinent  cost  of  gas, 
the  Commissioa  has  considered  a  range 
of  other  wefiheed  prices  as  criteria  for  a 
just  and  reasonable  ceiling  price.  For 
example,  die  Comnmsion  notes  the 
current  conditions  in  gas  markets,  where 
spot  gas  prices  are  below  $2  per  Mcf, 
and  "market-responsrve**  contracts  are 
not  getting  m«ch  more.'^*  It  also  notes 
that  pipeline  WACOGs  are  stiH 
averaging  in  the  $2.50  range,  long-term 
contract  prices  for  new  gas  are  hi  the 
same  range,  and  oil  and  gas  drilling  has 
collapsed  in  response  to  plummeting 
energy  commodity  prices."  This 
collapse  in  drilling,  coupled  with 
declining  reserve  replacement  in  1985, 
indicates  current  short-term  prices  for 
gas  are  actually  below  the  long-term 
replacement  cost  of  gas,  thereby 
undermining  incentives  to  drill  for  new 
supplies.  Finally,  the  Commission  has 
also  reviewed  these  loog-tenn 
downward  trends  in  reserve 
repLaceiaent  and  notes  that  the  existing 
proved  reserve  base  reflects  a  mixture 
of  already-discovered  old  gas  fields  and 
new  gas  Belds  yet  to  be  developed  in 
expensive  frontier  areas  such  as  the 
outer  continental  shelf  (OCS).^* 


"  E*  "Spot  Cat  Prieet  Down."  The  Energy  Daily 
(May  8. 1988),  pi  (citi^  spot  gu  wcUbMd  pricos 
ranging  between  $1  J6/MMBti» and  Sl.70/MMBtu  on 
eighl  intarstale  pipeline  tystema  (or  contracts  of  1-6 
months  duration). 

'  *  See  Natural  Gaa  Monthly,  supra.  Table  5;  "An 
Analysis  of  the  DapwtuwHt  af  Energy's  Notice  of 
Proposed  Rulemaking  (NOPR),  "Ceiling  Prices;  Old 
Gas  Pricing  Structure.'  "  Service  Report  EIA.  May. 
1986  at  figure  l-«  (SNGI>-e6-03).  The  oil  and  gas 
active  rotary  rig  eoonf  was  757  for  the  week  ending 
May19.1S8B. 

'♦  See  generally  U.  S  Natural  Gas  Availability: 
Cm  Supply  Through  the  Keor  2000  (Washington. 
D.C:  VS.  CongreM.  Office  of  Technology 
Assessment  (OTA-B-ZiS,  February  1985)  (hereafter 
"OTA  Report  ');  AGA  Gat  Supply  Committee, 
•XIonventHJual  Na«ur»l  Gas  Production  In  the 
Lower-48  States  Througtt  ZSMJ,"  Gas  Energy  Review 
(Vol.  13.  No.  11.  American  Gas  Association. 
November  WBBr  (keteefter  "AGA  Gen  Supply 
Commillee  Report"). 


For  these  reasons,  and  as  discussed  in 
more  detail  herein,  the  Commission  has 
determined  Aat  the  jost  and  reasonable 
ceiling  price  is  within  a  "zone  of 
reasonableness"  which  represents  the 
current  repiacement  cost  of  gas 
estabhsbed  in  Part  IV,  infra. 

Within  this  range,  the  Commission 
has  also  determined  that  a  new  single 
just  and  reasonable  ceiling  price  for  aU 
vintages  of  aid,  flowing  gas  should  be  ne 
higher  than  the  lowest  price  Ib  the  range 
of  repiacenoent  cost  the  current  $2.57 
per  MMBtu  price  for  po8t-1974  flowing 
gas,  escalated  for  inflation.  This  ceiling 
price  is  nvithin  the  zone  of 
reasonableness  for  replacement  cost, 
but  is  no  higher  thah  the  highest  vintage 
rate  Congress  Itself  retained  for  flowing 
gas  under  the  NGPA.  This  price  is  the 
minimtrai  necessary  to  permit  producers 
to  recover  the  cost  of  capital  to  replace 
depleted  reserves  over  the  long-terra. 
Because  this  price  does  not  exceed  the 
highest  cost-based  price  set  by  Congress 
for  old  gas,  it  is  also  a  price  which 
protects  consumers  against  exploitation 
by  producers  inconsistent  with  the 
competitive  conditions  in  wellhead 
markets,  mandated  by  the  NGPA.  As 
natural  gaa  markets  evolve  birther  under 
competitive  conditions,  the  Commission 
will  review  this  new  national  ceiling 
price  to  assure  that  it  remains  within  the 
zone  of  reasonableness  for  replacement 
cost. 

Furthermore,  as  an  integral  part  of  the 
new  ceiling  price  itself,  the  Commission 
is  adopting  a  "good  faith  negotiation" 
procedure  which  prevents  any  producer 
from  automatically  collecting  a  higher 
price  under  an  existing  contract  unless  a 
purchaser  expressly  agrees  and  unless 
the  producer  is  willing  to  renegotiate 
certain  other  gas  contracts  the  purchaser 
considers  non-market  responsive. 
Finally,  in  order  to  protect  a  pipeline's 
firm  sales  customers  from  any  adverse 
impacts  on  their  existing  gas  services, 
the  new  ceiling  price  provides  such 
cnstomers  a  r^t  of  first  refusal  and 
transportation  authority  for  gas  released 
by  a  pipeline  under  the  good  faith 
negotiation  procedure.  The 
implementation  of  the  good  faith 
negotiation  procedure  itself  is  delayed 
until  November  1, 1986  in  order  to 
permit  voluntary  price  renegotiation 
before  any  gas  is  released  under  the 
rule. 

III.  Sununary  of  the  Rule  Adopted 

The  rule  adopted  today  by  the 
Commission  represents  an  endorsement 
of  the  objectives  set  forth  in  the  DOE 
proposal,  modified  to  recognize  the 
current  needs  of  the  natural  gas  market 
for  regulatory  change  and  the  most 


practical  means  of  mcetiag  these  i 
Before  spedficatly  addressing  the  issues 
presented  by  comments  in  the  record, 
the  Commission  offers  the  following 
summary  of  the  changes  in  its 
regulations  that  vnW  become  effective 
July  18, 1986. 

Part  271  of  the  Commission's 
regulations  governs  ceiling  prices  foraH 
categories  of  natural  gas.  It  includes  a 
table  (Section  271.101(a).  Table  II)  that 
specifies  the  maximum  lawM  prices 
(MLPs)  for  ail  vintages  of  gas  subject  to 
NGPA  sections  104  and  106(a>.  Subpart 
D  of  Part  271  implements  the  NGPA's 
maxirnvm  lawful  prices  for  old  gas  sold 
in  interstate  commerce,  namely,  gas 
subject  to  NGPA  sections  104  and 
106(a].  Subpart  F  implements  those 
prices  for  eM  gas  sold  under  intrastate 
rollover  eonbacts,  if  the  gas  is  not 
otherwise  deregulated.  This  gas  is 
subject  to  NGPA  section  lOOfb). 

The  new  rule  provides  an  alternative 
MLP  for  all  vintages  of  gas  under  NGPA 
sections  104  and  106  at  the  price  set 
forth  in  Table  Q  for  post-1974  gas, 
currently  $2J7  per  MMBtu,  subject  to  an 
inflation  factor  adjustment.  The 
Commission  amends  §  271.402(c)  to 
make  available  the  higher  MLP  for 
section  104  and  106(a)  gas  as  an 
alternative  to  the  otherwise  applicable 
vintage  prices.  A  producer  of  section  104 
and  106(8)  gas  may  collect  a  price  up  to 
the  aitemative  MLP  if  the  price  is 
established  under  a  contract  provision 
executed  by  the  porchaser  after  July  18. 
1986,  or  the  purchaser  has  agreed  to  pay 
a  higher  price  under  the  terms  of  an 
existing  contract  Therefore  the  rule 
precludes  the  automatic  effectiveness  of 
indefinite  price  escalator  clauses  in 
existing  contracts  and  ensures  that  a 
purchaser  wiH  not  be  obligated  to  pay 
the  higher  price  after  promulgation  of 
this  nde  unless  it  agrees  to  continue 
purdiases  onder  an  existing  contract. 
Under  %  ZTIMOZ,  which  pertains  to 
NOPs  under  intrastate  rollover 
contracts,  the  Commission  also  allows 
collection  of  the  MLP  listed  for  post-1974 
gas  in  Table  11.  if  it  is  higher  than  the 
other  available  prices  specified,  but  only 
if  the  price  is  estabhshed  under  a 
contract  provision  executed  after  Joly 
1&1986. 

The  final  rule  also  establishes  a  good 
faith  negotiation  procedure  aider  a  new 
S  270.201.  The  negotiation  procedure  is 
available  to  a  producer  whose  interstate 
contract  provides  for  escalation  of  ti»e 
contract  price  to  a  higher  MLP.  This 
negotiation  rule  grants  producers 
abandonment  if  the  producer  seeks  a 
higher  price  for  its  old  gas,  is  unable  to 
agree  with  the  purchaser  on  a  suitable 
price,  and  finds  another  purchaser.  If  the 
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tentative  new  purchaser  is  not  a  firm 
sales  customer  of  the  existing  purchaser, 
and  the  existing  purchaser  is  not  an 
open-access  transporter  under  Order 
No.  436,  firm  sales  customers  of  the 
existing  purchaser  have  a  right  of  first 
refusal.  The  rule  applies  to 
renegotiations  of  the  price  for  sales 
under  contracts  in  effect  on  the  effective 
date  of  the  rule  as  well  as  sales  made 
under  certificates  of  public  convenience 
and  necessity  where  the  underlying 
contract  has  expired.  However,  formal 
negotiations  under  the  rule  may  not 
begin  prior  to  November  1. 1986.  The 
abandonment  provisions  of  the  rule  are 
not  available  for  gas  sold  under 
interstate  contracts  that  do  not  provide 
for  escalation  of  the  contract  price  to  a 
higher  MLP  or  for  gas  sold  under 
intrastate  rollover  contracts.  However. 
'  the  price  of  gas  sold  under  such 
contracts  may  be  increased  up  to  the 
new  higher  MLP  if  the  producer  can 
nevertheless  secure  the  piux:haser'8 
agreement  to  a  higher  price. 

Producers  will  be  granted  blanket 
certificates  of  public  convenience  and 
necessity  authorizing  the  sale  of  gas 
abandoned  under  the  provisions  of  this 
rule,  as  well  as  authority  to  abandon 
future  sales  of  such  gas  upon 
termination  of  the  contract.  The  rate 
filing  requirements  for  sales  of  such  gas 
under  existing  regulations  are  waived. 
However,  producers  will  be  required  to 
report  annually  to  the  Commission  on 
their  jurisdictional  sales  of  gas 
abandoned  pursuant  to  this  rule. 

Interstate  pipelines  that  are  not  open- 
access  transporters  under  the  provision 
of  Order  No.  436  will  be  granted  blanket 
transportation  certificates  and  will  be 
deemed  to  have  agreed  to  deliver  on 
behalf  of  any  shipper  any  gas  released 
under  this  rule  to  any  of  its  existing 
customers  or  interconnected  pipelines. 
Pipelines  will  not  become  open-access 
transporters  by  virtue  of  transportation 
performed  under  the  blanket  certificate. 

The  mechanics  of  the  good  faith 
negotiation  rule  are  as  follows.  The 
producer  may,  at  any  time  after  October 
31. 1988,  request  in  writing  that  the 
purchaser  nominate  a  price  it  is  willing 
to  pay  for  the  producer's  old  gas.  Such  a 
request  constitutes  an  offer  by  the 
producer  to  release  the  purchaser  from 
its  obligation  to  continue  purchasing  gas 
subject  to  price  renegotiation  under  the 
good  faith  negotiation  rule.  If  the 
purchaser  does  not  respond  within  sixty 
days,  the  producer  may  enter  into  a 
written  contract  for  the  sale  of  the  gas  to 
a  new  purchaser,  subject  to  a  right  of 
first  refusal  by  firm  sales  customers  of 
an  existing  purchaser  which  is  not  an 
open-access  transporter  under  Order 


No.  436.  and  thereafter  abandon  sale  of 
the  gas  to  the  existing  purchaser  upon  30 
days'  written  notice.  However,  if  the 
purchaser  responds  by  offering  the 
highest  price  permitted  under  the 
existing  or  expired  contract  up  to  the 
alternative  MLP.  the  producer  must 
accept  the  offer  and  continue  to  sell  the 
gas  to  the  purchaser..'*  Alternatively, 
the  producer  may  accept  or  reject  any 
price  offered  below  the  highest  price 
permitted.  If  the  producer  accepts,  sales 
continue  at  the  agreed-upon  price.  If  the 
producer  rejects  the  offer  and  enters 
into  a  written  contract  with  another 
purchaser,  the  producer  is  granted 
abandonment. 

The  interests  of  purchasers  are 
protected  by  permitting  them  to  request 
the  producer  to  nominate  a  price  at 
which  it  will  continue  to  sell  any  gas 
being  sold  under  any  contract  sought  to 
be  renegotiated  by  the  producer  as  well 
as  any  gas  under  any  or  all  contracts 
with  that  producer  which  provide  for  the 
sale  of  any  old  gas.  If  the  purchaser 
rejects  the  price  nominated  by  the 
producer,  the  purchaser  may  accept  the 
producer's  offer  of  a  release  and 
terminate  its  contractual  obligation  to 
take  the  gas  after  SO-days  notice.  Once 
the  purchaser  discontinues  purchasing 
the  gas,  terminating  its  contractual 
obligation  under  authority  of  this  rule, 
the  producer  is  granted  authority  to 
abandon  sale  of  the  jurisdictional  gas  to 
the  purchaser. 

The  right  to  renegotiate  under  this 
rule,  with  the  attendant  rights  of 
abandonment  and  contract  termination, 
are  available  only  once  for  each 
contract.  If  a  producer  has  initiated 
negotiations  under  the  good  faith 
negotiation  rule,  or  the  producer  and 
purchaser  have  agreed  on  the  price  of 
gas  after  July  18, 1986.  whether  or  not 
after  negotiations  in  accordance  with 
the  rule,  the  abandonment  and  contract 
termination  rights  are  not  subsequently 
available  for  any  gas  sold  under  the 
contract  in  question.  However,  nothing 
in  the  rule  precludes  the  parties  from 
thereafter  negotiating  mutually 
agreeable  revisions  in  price  or  other 
terms  of  their  contracts. 


IV.  Raising  the  Maximum  Lawful  Price 
for  Old  Gas 

A.  Scope  of  Commission  Authority 

The  Commission's  adoption  of  the  old 
gas  proposal  is  predicated  on  the 
exercise  of  its  authority  under  sections 
104(b)(2)  and  106(c)  of  the  NGPA.  "These 
sections  provide  that  the  Commission 
may  prescribe  a  maximum  lawful  price 
for  any  first  sale  (or  category  thereof) 
which  is  higher  than  the  otherwise 
applicable  price,  provided  the  higher 
price  is  "just  and  reasonable  within  the 
meaning  of  the  Natural  Gas  Act."'« 
DOE  argues  that  the  Commission  has 
wide  discretion  to  establish  the 
structure  as  well  as  the  level  of  just  and 
reasonable  rates  for  old  gas  consistent 
with  applicable  standards  and 
precedent  developed  under  the  NGA, 
including  authority  to  eliminate 
vintaging  of  old  gas  and  to  consider  both 
cost  and  non-cost  factors  in  establishing 
ceiling  prices. 

In  the  notice  of  December  20, 1985,  the 
Commission  requested  comments 
concerning  its  legal  authority  to 
establish  new  just  and  reasonable  rates 
under  NGPA  sections  104  and  106.  The 
Commission  noted  that  the  cost-based 
methodologies  used  in  the  past  to 
establish  just  and  reasonable  rates  were 
developed  in  the  context  of  different 
maricet  conditions  which  were  not 
competitive  and  a  different  regulatory 
framework  from  that  which  exists  today. 
The  Commission  requested  comments 
concerning  the  legal  and  practical 
effects  of  using  prior  methodologies  and 
the  extent  to  which  the  Commission  may 
rely  on  non-cost  factors  in  determining 
just  and  reasonable  rates.  The 
Commission  also  expressly  requested 
the  commenters  to  include  quantitative 
as  well  as  qualitative  analyses  of  the 
legal,  policy,  economic  and  technical 
issues  raised  in  the  DOE  proposal. 
Comments.  Numerous  opposing 
commenters  argue  that  the  old  gas 
proposal  is  beyond  the  scope  of 
Commission  authority  and  therefore 
cannot  be  lawfully  adopted.  Their 
position  is  that  Congress,  acting  through 
the  NGPA,  has  established  a  permanent, 
unalterable  pricing  system  for  old  gas 


"  An  offer  of  ihe  highest  permitted  price  inu»t 
confonn  to  all  other  termt  of  the  contract.  A 
purchaser  may  not  for  example,  preclude  the 
producer's  rejection  by  offering  the  highest 
permitted  price  for  only  a  portion  of  the  volume  of 
lakes  required  by  the  contract.  If  a  contract  with  an 
inderinite  price  escalator  clause  has  been 
superseded  by  a  contract  amendment  imposing  a 
temporary  cap  on  the  price  of  the  gas.  the  highest 
permitted  price  would  be  the  temporary  cap  until 
expiration  of  the  amendment  and.  thereafter,  as 
provided  by  the  indennile  price  escalator  clause. 


'•  The  text  of  section  104(bH2)  is  as  follows: 
•  (2)  Ceiling  prices  may  be  increased  if  just  and 
reasonable— The  Commission  may.  by  rule  or  order, 
prescribe  a  maximum  lawful  ceiling  price, 
applicable  to  any  first  sale  of  any  natural  gas  (or 
category'  thereof,  as  determined  by  the  Commission) 
otherwise  subject  to  the  precedinf  provisions  of  this 
section  if  such  price  is — 

(A)  higher  than  the  maximum  lawful  price  which 
would  otherwise  be  applicable  under  such 
provisions:  and 

(B|  just  and  reasonable  within  the  meaning  of  the 
Natural  Gas  Act. 


and  that  the  Commission's  authority  to 
raise  rates  under  NGPA  sections 
104(b)(2)  and  106(c)  is  limited  to 
adjustments  that  reflect  increases  in 
costs  that  are  not  adequately 
compensated  for  by  the  NGPA's 
inflation  adjustments,  or  on  a  case-by- 
case  basis,  where  production  has 
become  oneconoraic  under  existing 
prices."  Opposing  commenters  also  cite 
certain  legislative  history  as  authority 
for  the  proposition  that  Congress  did  not 
contemplate  that  the  Commission  could 
or  would  apply  a  different  just  and 
reasonable  standard  than  that 
underlying  the  1977  benchmark  prices 
incorporated  in  the  NGPA  as  the  ceiling 
prices  for  old  gas.'* 

Commission  Response.  The 
Commission  rejects  the  arguments  of  the 
opposing  commenters  and  concludes 
that  there  is  ample  authority  under  the 
NGPA  for  the  Commission's  adoption  of 
the  old  gas  proposal.  The  express  and 
unambiguous  terms  of  the  statute 
specifically  authorize  the  Conmiission  to 
raise  old  gas  prices,  subject  only  to  the 
requirement  that  the  Commission  find 
that  the  higher  rates  are  just  and 
reasonable  within  the  meaning  of  the 
NGA. 

The  Commissioa  is  not  persuaded  by 
the  excerpts  from  the  Senate  and  House 
debates  on  the  NGPA  cited  by  MPC- 
NASUCA  "  that  Congress  intended  to 
forever  keep  the  price  of  old  gas  at  an 
absolute  minimum.  The  Commission  can 
discern  no  basis  in  the  NGPA's 
legislative  history  for  concluding  that 
Congress  intended  to  foreclose  the 
Commission's  ability  to  consider 
changes  in  the  old  gas  price  structure 
such  as  those  proposed  by  DOE  or  to 
otherwise  limit  the  Commission's 
authority  under  the  NGA  to  establish 
jusl  and  reasonable  rates  for  old  gas. 
Indeed,  the  NGPA's  legislative  history 
leads  to  the  conclusion  that  Congress 
fully  ujiderstood  the  broad  scope  of 
Commission  authority  to  establish 
regulated  wellhead  prices  under  the 
NGA.""  While  Congress'  decision  to 


"  Maryland  Peoples  Counsel — National 
Association  of  Stale  Utility  Consumer  Advocates 
IMPC-NASUCA)  at  a-7:  New  York  Public  Service 
Commission  (New  York)  at  3-13:  see  also  California 
Pl)C  at  5-12;  Arkansas  PSC  at  4:  PSC  of  Wisconsin 
at  2-5:  PSC  of  West  Virginia  at  6-9:  PSC  of 
Kentucky  at  1-1;  PSC  of  District  of  Columbia  at  2-9. 
(Unless  otherwise  indicated,  all  references  to 
comments  above  and  hereinafter  are  to  initial 
comments.) 

'"New  York  at  3-13. 

'•  MPC-NASUCA  at  3-7. 

■<>  See  statements  of  Senators  ^ckson.  124  Cong. 
Rec  28.633  (Sept  11.  197B);  Aboureik,  134  Cong. 
Rec  aaOlS  (Sept.  la  IS?*):  and  Kennedy.  124  Cong. 
R.T.  MJOa  (Sept   19. 1978). 


leave  old  gas  under  the  largely  cost- 
based  ceilings  of  NGA  regulation  was 
clearly  intended  to  mitigate  the  effects 
of  allo%¥ing  higher  prices  for  new  gas. 
the  Commission  was  not  precluded  from 
achieving  the  same  result  by  different 
methods,  such  as  reliance  on 
replacement  cost  and  good  faith 
renegotiation  requirements  as  in  this 
rule,  provided  the  end  result  is  just  and 
reasonable. 

The  NGPA  incorporated  the  just  and 
reasonable  rates  estabhshed  by  the 
Commission  in  Opinion  Nos.  749  and 
770-A,  plus  an  adjustment  for  inflation. 
Sections  104(b)(2)  and  106(c)  also 
provided  the  Commission  with  authority 
to  increase  maximum  lawful  ceiling 
prices  above  those  levels  if  the 
increased  prices  are  just  and  reasonable 
within  the  meaning  of  the  NGA.  The 
Commission  may  exercise  this  authority 
by  rulemaking  or  on  a  case-by-case 
basis.*'  The  just  and  reasonable 
standard  of  the  NGA  is  not,  however, 
precise  and  rigid.  The  standard  has  been 
interpreted  by  the  Commission  and  the 
courts  to  permit  consideration  of  many 
non-cost  factors  in  establishing  just  and 
reasonable  rates. ■*  These  non-cost 
factors  have  included  market  forces,  the 
need  to  stimulate  production,  alternative 
fuel  prices,  current  exploration  and 
development  needs,  and  competitive 
conditions  in  wellhead  markets.  Factors 
that  may  be  significant  in  determining 
just  and  reasonable  rates  in  an  era  when 
gas  supplies  are  scarce  and  competition 
virtually  nonexistent  are  less  significant 
now  when  those  conditions  are 
reversed.  Thus,  the  studies  presented  by 
AGD.  recalculating  current  ceiling  prices 
with  the  methods  employed  by  the  FPC 
in  the  mid-1970's.  do  not  necessarily 
establish  just  and  reasonable  price 
ceilings  under  present  conditions. 

MPC-NASUCA  eite  comments  by 
Senator  Domenici  allegedly 
demonstrating  that  the  NGPA  was 
intended  to  preclude  administrative 
elimination  of  the  vintaging  of  old  gas.*^ 
However,  the  statement  on  its  face 
refers  to  legislative  deregulation  of 
natural  gas  prices,  not  the  regulatory 
revision  of  ceiling  prices  under  NGPA 
sections  104(b)  and  106(a).  On  April  11. 
1985.  Senator  Domenici  transmitted  to 
the  Commission  a  letter  disavowing 
MPC-NASCUA's  interpretation  of  his 


1978  floor  statements  concerning  the 
NGPA.**  In  his  letter,  Senator  Domenci 
states  as  follows: 

While  I  did  refer  to  "vinlaging".  the 
reference  was  solely  in  the  context  of  stating 
that  the  legislation  at  hand  did  not  rvmove 
price  regulations  on  old  gas.  My  reasons  were 
as  stated — the  politics  of  the  Congress  in  1978 
simply  did  not  permit  total  deregulation. 
However.  I  did  not  intend — nor  did  Congress 
intend  in  passing  the  NGPA — to  alter  existing 
law  with  regard  to  the  Commission's 
complete  discretion  over  vintaging. 

It  is  my  own  belief  that  vintaging  has  been 
and  continues  to  be  a  matter  of  policy  for  and 
by  the  Commission.  That  was  the  law  under 
the  NGA.  and  that  was  the  state  of  the  law  at 
the  time  Congress  adopted  the  NGPA.  As 
such,  the  Commission  is  free  to  change  it^^jr 
even  terminate  it — at  the  option  of  a  majority 
of  the  Commissioners.  Nothing  in  the 
legislative  history  and  particularly  nothing  in 
my  own  statements,  can  be  read  to  inhibit  the 
Commission  if  it  chooses  to  exercise  that 
freedom  in  the  current  (RM  86-3-000) 
proceeding. 

In  light  of  this  letter  and  numerous 
cases  upholding  decisions  of  the 
Commission  to  phase-out  or  reinstitute 
vintaging.  the  Commission  concludes 
that  whether  or  to  what  extent  vintaging 
should  be  continued  and  old  gas  rates 
revised  is  a  matter  within  its 
discretion."*  Thus  the  Commission 
concludes  that  there  is  no  question  of  its 
authority  under  the  NGPA  to  adjust  old 
gas  MLPs  under  the  just  and  reasonable 
standards  on  the  basis  of  non-cost 
factors,  and  to  eliminate  vintaging  if 
circumstances  so  warrant.  The  real 
issue  presented,  therefore,  is  whether 
the  Commission  should  exercise  its 
authority  in  the  manner  proposed  by 
DOE. 

B.  Deficiencies  in  Old  Gas  Price 
Structure. 

DOE  asserts  that  the  existing  old  gas 
price  structure  is  "woefully 
outmoded,"  •*  characterized  by 


•'  Wisconsin  Gas  Co.  v.  FERC.  770  F.2d  1144, 1153 
IDC  ar.  198S). 

"'  See  infra  at  84-92. 

•'  The  statement  relied  on  is  as  follows:  'I  am 
sHying  that  (elimination  of  vintaging}  is  not  in  this 
bill,  that  is  not  doable.  No  one  has  even  suggested 
deregulating  old  gas.  That  is  what  I  was  referring  to 
as  being  not  doable."  12* Cong.  Rec  28.865  (Sept. 
12,  1978). 


•*  The  Commission  has  included  the  letter  in  the 
record  of  RM86-»-0fla 

•»  Shell  Oil  Co.  v.  FPC.  491  F.2d  82  (5th  Cir  1974) 
iFPCs  decision  to  permit  gradual  phase-out  of 
vintaging  is  "rational,  reasonable  and  therefore  fully 
permissible.  •  SheU  Oil  Co.  v.  FPC  520  F.2d  1061  (5th 
Cir.  1975).  cert  denied.  426  U.S.  941  (197») 
(Commission  not  bound  by  its  previous  policies  on 
vintaging  and  has  latitude  to  evaluate  old 
experiments  and  modify  or  abandon  them  in  its  best 
judgment);  Tenneco  Oil  Co.  v.  FERC  571  F.2d  834 
(5th  Cir.  1978).  cert,  denied.  439  U.S.  801  (1978) 
(Commission's  decision  to  reinstitute  vintaging  and 
ignore  the  cost  of  replacing  flowing  gas  is  within  the 
Commission's  discretion  to  balance  policy 
oonsiderations):  Mobil  Oil  Corp.  v.  FPC  417  US.  283 
(1974)  (Commission  could  raise  maximum  lawful 
rates,  for  old  gas  even  without  new  evidence  of  cost 
of  that  gas  in  order  to  spread  burden  of  cost  of 
producing  new  gas  to  all  users). 

••  DOE  Notice  of  Proposed  Rulemaking  (DOE 
Propowjt)  50  FR  48540  (November  25. 1985). 
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•'distortions,  inequities,  inefficiencies 
and  disincentives",*^  and  thus  demands 
reform.  Noting  that  it  hay  been  nine 
years  since  the  last  national  ratemaking 
was  completed,  DOE  argues  that  the 
economic  data  and  information 
concerning  replacement  costs. 
commodity  values,  and  other  factors 
which  were  considered  by  the 
Commission  in  formulating  the  old  gas 
prices  have  been  overtaken  by  events.  ** 

DOE'S  principal  criticisms  of  the 
existing  price  structure  are  that  it  (1) 
results  in  inefficient  production  and  the 
f>ermanent  loss  of  old  gas  reserves.  (2) 
distorts  the  market,  harming  both 
producers  and  consumers,  and  (3)  is 
illogical  and  unnecessarily  complex. 

On  the  issue  of  production.  DOE  relies 
on  studies  showing  that  if  current  old 
gas  prices  are  held  at  their  present 
levels,  approximately  11  Tcf  of  old  gas 
reserves  will  be  permanently  lost.  DOE 
argues  that  domestic  gas  which  is  not 
produced  as  a  result  of  vintaging  may  be 
replaced  by  foreign  imports  of  both  oil 
and  gas  that  are  higher  in  price  or 
quantity  than  necessary,  and  that  the 
nation's  energy  security  would  thereby 
l>e  compromised  and  the  trade  balance 
weakened.  •• 

Concerning  the  issue  of  market 
distortion.  DOE  states  that  the 
Commission  and  the  courts  have 
recognized  the  inequity  and 
discrimination  between  customers 
arising  as  a  consequence  of  separately 
vintaged  pricing  for  old  and  new  gas.  "° 
According  to  DOE,  this  inequity  has 
evolved  as  the  rates  for  old  gas  were  no 
longer  able  to  recover  a  reasonable 
share  of  the  cost  of  developing  new 
reserves  to  replace  the  old  gas  being 
consumed.  DOE  reasons,  however,  that 
any  presumed  benefits  to  consumers  of 
old  gas  are  illusory,  since  their  interest 
in  secure  long-term  supply  is  not 
furthered,  and  the  overall  price  they  pay 
is  not  reduced  since  higher-cost  gas  is 
rolled  into  the  pipeline's  supply  mix.*' 
DOE  also  argues  that  the  differences 
between  new  and  old  gas  prices  as  well 
as  among  old  gas  vintages  are 
anomalous  and  excessive.  Under  the 
Permian  Basin  and  Southern  Louisiana 
area  rate  proceedings,  the  ratio  between 
new  and  old  gas  ceiling  prices  was  less 
than  1.2  to  1.  whereas  today  the  ratios 
between  new  gas  ceiling  prices  under 
NGPA  sections  102  ($4.26)  and  103(b)(2) 


*''  DOE^kiitial  commenit  at  2. 

••  DOE  Proposal.  SO  FR  at  48S4I. 

■*  Id.  at  4:  see  also  Secretary  Herrington'a 
Comments.  April  ia  1986  Hearing  in  Docket  No. 
RMfl6-3-00a  Transcript  at  ^7. 

*"  DOE  Proposal.  SO  FR  at  4*541  citing  Tenneco 
Oil  Co.  V.  FERC  571  F^  nt  839. 

*■  /(y  at  48.541. 


($3.68)  and  ceiling  prices  for  pre-1973  old 
gas  ($.52)  are  about  eight  to  one  and 
seven  to  one  respectively.  The  ratio 
between  the  post-1974  ceiling  price  of 
$2.57  and  the  pre-1973  ceiling  price  is 
approximately  five  to  one;  the  ratio 
between  current  spot  market  prices 
(roughly  $2.00)  and  the  pre-1973  price  is 
about  four  to  one.  DOE  argues  that  these 
differences  in  prices  for  a  fungible 
product  such  as  natural  gas  serve  no 
useful  economic  purpose.  •'  DOE  also 
argues  that  the  existing  old  gas  pricing 
system,  made  up  of  some  fifteen 
separate  old  gas  vintages  (including 
minimum  rate  gas),  is  overly  and 
unnecessarily  complex  as  well  as 
administratively  unwieldy. 

DOE  recommends  judging  the  justness 
and  reasonableness  of  NGPA  old  gas 
prices  on  the  four  criteria  employed  by 
the  Commission  in  its  notice  requesting 
supplemental  comments  on  Part  D,  the 
block  billing  proposal,  issued  on 
October.  9. 1985,  in  Docket  No.  RM85-1- 
000.  "  Under  these  standards,  a  just  and 
reasonable  rate  must  (1)  permit 
efficiency  in  the  production  and 
consumption  of  natxu-al  gas;  •*  (2)  permit 
fair  competition,  petition;  •'  (3)  prevent 
wasteful  depletion;  •"  and  (4)  respond  to 
changing  conditions  in  the  industry.  '^ 
DOE  concludes  that  current  old  gas 
prices  fail  to  meet  any  of  these 
standards  and  are  therefore  not  just  and 
reasonable. 

DOE  concludes  that  many  of  the 
problems  identified  by  the  Commission 
in  Docket  No.  RM85-1-000  (Part  D) 
result  primarily  from  the  structure  of  old 
gas  prices  and  not  from  roUed-in  pricing, 
and  that  those  problems  would  be 
resolved  by  replacing  vintaging  with  a 
uniform  ceiling  price  based  on 


*'  The  Permian  Basin  and  Southern  Louisiana 
area  ratemakings  established  but  a  single  rate  for 
old  gas:  Opinion  No.  749  (the  "minimum  rate"  case) 
collapsed  area  rate  vintages  into  a  single  national 
rale  for  flowing  gas:  and  the  Tirst  national  rate 
proceeding  allowed  a  single  new  gas  price  when  old 
gas  contracts  rolled  over,  thereby  collapsing  various 
old  gas  prices  into  a  new  single  price.  See  id.  at 
48.542.  citing  Shell  Oil  Co.  v.  FPC  520  F.2d  at  1077. 

"  50  FR  42372  (October  18. 1965). 

**  That  is.  the  price  for  natural  gas  in  a  given 
market  should  reflect  the  resource  coat  of  bringing 
that  natural  gas  into  that  market. 

•'  Such  competition,  whether  between  pipelines 
or  between  a  pipeline  and  a  competing  fuel  supplier 
(such  as  gas.  oil.  coal,  or  electricity),  should  reflect 
the  current  decisions  and  efficiencies  with  which 
those  suppliers  operate  and  should  not  be  distorted 
by  the  effects  of  decisions  that  proved  to  be  wrong 
or  right  in  past  years. 

••  That  is.  consumers  should  not  be  encouraged 
to  use  up  supplies  of  natural  gas  whose  value  to 
them  is  less  than  the  cost  of  making  those  supplies 
available. 

*''  Thus,  rates  for  natural  gas  should  not  inhibit 
the  growth  of  competition  envisioned  by  the  NGPA. 
and  should  permit,  for  example,  the  full  l>enerits  to 
t>e  derived  from  the  optional  expedited  ceriificate 
procedures  established  in  Order  No.  436. 


replacement  costs  and  othter  relevant 
factors.  That  price,  according  to  DOE.  is 
the  ceiling  price  for  post-1974  gas. 

Comments.  Producer  commenlers  '" 
and  producing  states**  support  DOE's 
position  that  old  gas  vintaging  at 
artificially  low  prices  is  a  principal 
cause  of  current  market  distortions. 
Such  distortions,  they  say,  include  wide 
disparities  in  city-gate  prices  on 
different  pipeline  systems,  the  ability  of 
pipelines  to  maintain  above-market 
prices  for  some  gas  by  rolling  it  in  with 
low-priced  old  gas.  and  inaccurate  price 
signals  to  consumers  of  the  true 
replacement  cost  of  the  gas  they 
consume.  Indicated  Producers  and 
NCSA  support  DOE's  analysis  of 
deficiencies  in  the  old  gas  price 
structure  with  their  own  legal  and 
economic  analyses.  Indicated  Producers 
argue  that  neither  the  Commission  nor 
the  courts  have  considered  vintaging  to 
be  an  intrinsic  part  of  just  and 
reasonable  rates  under  the  NGA.  NGSA 
supports  its  position  with  a  comparative 
analysis  of  block  billing  and  market 
pricing  of  old  gas.'°°  Process 
Gas.Consumers  Group  (PGC).  an 
association  of  industrial  consumers  of 
natural  gas.  also  supports  the  old  gas 
proposal  as  likely  to  reduce  the  market 
distortions  arising  from  remaining 
wellhead  price  controls  as  does  the 
Fertilizer  Institute,  representing 
agricultural  consumers. '°* 

Pipeline  and  distributor  commenlers. 
as  well  as  certain  state  commissions 
argue  that  the  proposed  rule  erroneously 
targets  old  gas  prices  as  economically 
inefficient  and  a  source  of  market 
disorder.  Interstate  Natural  Gas 
Association  of  America  (INGAA).  for 
example,  disagrees  with  DOE's  analysis 
and  argues  that  the  proposed  rule  would 
do  nothing  to  address  the  "overarching" 
problem  of  high-price/high-take 
contracts  and  that  the  DOE  proposal 
"increases  the  likelihood  of  market 
distortions,  since  the  high-price/high- 


••  See  e.g..  NGSA  at  7-22;  Indicated  Producers  al 
15-29;  Independent  Petroleum  Asaociation  uf 
America  (IPAA)  at  5;  Independent  Petroleum 
Association  of  Mountam  States  at  1-2. 

••  Interstate  Oil  Compact  Commission  at  2-4. 

"">  This  study,  prepared  by  Prof  Joseph  P.  Kalt  of 
Harvard  University,  discusses  the  disloriing  effects 
of  below-markel  pricing  and  how  this  creates  a 
cushion  to  subsidize  the  otherwise  uneconomic 
development  of  high  cost  gas.  Professor  Kail  argues 
that  vintage  pricing  inhibits  development  of  low- 
cost  supply  sources  and  stimulates  prematurely 
higher-cost  supply  development,  and  that  the 
benefits  of  the  existing  structure  accrue  chiefly  (o 
high-cost  gas  producers  and  not  to  the  consuming 
public  as  a  whole. 

'<"  PGC  at  3.  PGC  finds  a  shortcoming  in  DOEs 
proposal,  however,  in  that  it  does  not  link  increases 
in  old  gas  prices  to  reductions  in  high-priced  new 
gas. 


take  contract  problems  can  be  expected 
to  worsen."  if  old  gas  prices  are 
permitted  to  increase.'"* 

Other  opposing  commenters  assert 
that  there  is  no  factual  evidence  of  any 
market  distortion  attributable  to  old  gas 
vintaging.  or  that  market  distortions, 
which  may  have  existed  in  the  past,  are 
no  longer  present.  United  Distribution 
Companies  (UDC),  for  example,  states 
that  while  DOE  alleges  there  are  market 
distortions  caused  by  the  current  pricing 
structure  applicable  to  old  gas,  the 
"specific  factual  bases  for  these 
contentions  are  not  identified  .  .  ."  •"' 

Commission  Response.  Upon 
consideration  of  all  of  the  comments  and 
views  with  regard  to  alleged 
deficiencies  in  the  old  gas  structure,  the 
Commission  concludes  that  serious 
distortions  remain  in  the  natural  gas 
markets  and  that  these  distortions 
emanate  primarily  from  the  old  gas 
vintage  price  structure.  This  is  not  a  new 
insight.  Beginning  with  the  Notice  of 
Inquiry  in  Docket  No.  RM82-26-O00,  and 
more  recently  in  the  Docket  No.  RM85- 
1-000  (Part  D)  proceedings,  the 
Commission  has  grappled  with  the 
.  problems  arising  out  of  the  old  gas  price 
structure,  either  directly  or  indirectly. 
The  Commission  has  long  recognized 
distortions  and  deficiencies  in  the  old 
gas  pricing  system.  Thus,  the  DOE 
proposal  is  the  culmination  of  a  long 
period  of  Commission  review  of  the 
problem  of  the  old  gas  price  structure  in 
prior  proceedings. 

In  Docket  No.  RM82-26-000,  for 
example,  the  Commission  issued  its 
notice  of  inquiry  on  the  impact  of  the 
NGPA  on  current  and  projected  natural 
gas  markets.'"*  The  central  purpose  of 
the  notice  of  inquiry  was  to  gather 
information  on  the  existence  of  market 
distortions  due  to  rolled-in  pricing  of  old 
and  new  gas  supplies  and  to  study 
recommendations  that  the  Commission 
revise  the  prices  of  old  flowing  gas  to 
eliminate  the  distortions.""  More 


'••  INGAA  at  4-5. 

'»»  UDC  al  3. 

">*  47  FR  19157  (May  4. 1982). 

■<"  in  its  Notice  of  Inquiry,  at  Appendix  A. 
Docket  No.  RM82-2e-000.  the  Commission  noted 
two  reasons  why  the  elimination  of  vintaging  may 
be  appropriate:  (1)  "|T|he  elimination  of  vintaging 
may  be  appropriate  because,  combined  with  partial 
decontrol,  it  may  be  a  major  factor  exacerbating  the 
market  ordering  problem."  *  "  '  (2)  "jVlinlaging  may 
discnminate  unreasonably  against  customers  of 
pipelines  thai  have  a  much  smaller  price  cushion. . . 
.  This  advantage  is  the  result  of  a  pipeline's 
historical,  foriuitous  opportunities  to  contract  for 
large  volumes  of  low-priced  vintaged  gas  and  t>ears 
no  rational  relationship  to  its  customers'  demands 
or  priority  uses."  FERC  Stats.  »  Regs  \  35.512  at 
35.574.  Thus  the  DOE  old  gas  proposal  was 
presaged  almost  exactly  by  the  Commission  in  the 
Notice  of  Inquiry. 


recently,  in  the  block  billing  proposal  in 
Docket  No.  RM85-1-000  (Part  D).'<»«  the 
Commission  proposed  to  remedy  the 
continuing  market  imbalances  but  only 
indirectly,  without  affecting  the  root 
cause  of  these  imbalances — the  old  gas 
pricing  structure.'"''  The  record  in  the 
present  proceeding  confirms  the 
inadequacy  of  the  old  gas  price 
structure,  and  the  continuing  necessity 
to  act  on  it.  For  example,  the  price 
disparities  engendered  by  it  have  led  to 
the  continued  failure  since  the  NGPA  to 
achieve  replacement  of  reserves 
equivalent  to  demand,  as  would  occur  in 
an  economically  rational  market.'"* 
Also,  the  old  gas  cushion  has  failed  to 
keep  burner  tip  prices  competitive  with 
oil.  Rather,  as  the  wellhead  price  of  gas 
has  rapidly  plummeted  to  remain 
competitive,  city-gate  rates  have 
declined  with  disproportionate 
slowness,  due  in  large  part  to  the 
favorable  access  of  some  consumers  to 
artificially  low-priced  old  gas.  compared 
to  other  not  so  fortunate  consumers.'"' 

We  note  the  contention  that  the 
distorting  effect  of  old  gas  prices  has 
been  dissipated.  Maryland  People's 
Counsel  (MPC)  for  example,  argues  that 
market  distortions  caused  by  the  old  gas 
cushion  are  now  largely  dissipated, 
since  any  original  advantage 
attributable  to  cushion  gas  has  now 
been  "used  up"  and  prices  of  new  gas 
coming  on  the  market  are  now  fully 
subject  to  the  discipline  of  the 


'»•  50  FR  42408  (October  IB.  1985):  50  FR  45907 
(November  5. 1985). 

■0^  The  block  billing  approach  eschewed 
adjustment  of  the  old  vintages,  partly  as  a  result  of 
an  implicit  narrow  reading  of  the  Commission's 
authority  to  set  just  and  reasonable  rates  under 
NGPA  sections  104(b)(2)  and  10e(c).  Analysis  of  the 
DOE  proposal  and  the  comments  generated  by  it 
leads  the  Commission  to  conclude  that  its  discretion 
under  sections  104  and  106  is  wide  enough  lo  allow 
the  Commission  to  collapse  the  old  gas  vintages, 
thereby  directly  attacking  the  source  of  distortions. 
As  has  t>een  pointed  out.  Congress  in  Title  I 
intended  to  treat  gas  producers  as  a  naturally 
competitive  sector,  and  the  DOE  proposal  permits 
market  forces  lo  work  in  that  competitive  sector  on 
old  gas.  while  keeping  within  the  bounds  of  a  price 
ceiling  circumscribed  by  the  just  and  reasonable 
replacement  cost  of  the  commodity.  See  e.g.. 
Penraoil  Co.  v.  FERC.  645  F.2d  360,  378-79  (5th  Cir. 
1981)  ("Congress  apparently  decided  that  gas 
producers  do  not  have  'natural'  monopoly  power") 
cert  denied.  454  U.S.  142  (1982):  see  also  NGSA  at 
9-12. 

'"•  See  e.g.  Initial  Comments  of  AGA.  Appendix 
B.  "AGA-TERA  BASE  CASE  1986-1 "  (AGA  projects 
under  current  wellhead  prices,  that  "the  combined 
effect  of  falling  discoveries  and  more  stable 
extensions  and  revisions  is  a  reduction  in  the  level 
of  total  reserve  additions  of  41  par  cent  twtween 
1985  and  2(n0.") 

■0*  The  high  city-gate  rates  have  vintaging  as  a 
"root  cause",  because  the  high-cost  contracts  that 
are  indirectly  contributing  to  these  rates  were 
entered  into  when  pipelines  relied  on  the  misleading 
economic  signals  intrinsic  in  the  unrealistically  low 
old  gas  cushion  vintages  lo  which  they  had  access. 


marketplace.""  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
also  asserts  that  low  prices  of  NGPA 
sections  104  and  106(a)  giis  are  no  longer 
skewing  purchasing  decisions.  While 
agreeing  that  market  disorders  arising 
from  the  past  contracting  practices 
remain.  Texas  Gas  argues  that  the 
remedy  should  be  directed  to  the  high- 
cost  "problem"  contracts  rather  than  old 
gas  prices.  It  is  true  that  the  bidding 
wars  of  the  1978-1981  period  are  over, 
and  that  prices  for  new  supplies  on  the 
spot  market  have  fallen  well  below  the 
levels  experienced  during  that  period 
and.  indeed,  below  the  highest  old  gas 
ceiling  price  (po8t-1974  vintage).  But, 
while  the  bidding-up  of  prices  for  new 
gas,  (caused  in  large  part  by  reliance  by 
purchasers  on  their  old  gas  cushions] 
may  have  ended,  the  distorting  effects  of 
the  artificially  low  prices  established  by  ' 
the  vintage  price  system  remain.  Once 
the  present  deliverability  surplus  • "  is 
eliminated  and  natural  gas  supply  and 
demand  come  into  balance. ' ' '  new  gas 
prices  could  potentially  be  required  to 
bear  the  brunt  of  price  increases 
permitted  by  the  market,  resulting  in 
disproportionate  increases  in  new  gas 
prices  and  increased  distortion  in  the 
overall  price  structure  as  between  old 
and  new  gas.  If  vintaging  is  not 
eliminated  now,  the  price  distortions  it 
causes  will  be  aggravated  when  the 
surplus  disappears  and  bidding  on  new 
gas  supplies  accelerates. 

Because  NGPA  sections  104(b)(2)  and 
106(c)  expressly  authorize  the  revision 


'">  What  MPC  is  referring  to  is  the  "bidding  war" 
by  pipelines  during  the  1978-81  period  cf  relative 
supply  scarcity.  Anxious  to  attach  additional 
reserves  to  replenish  inventories  severely  depleted 
during  the  curtailment  era.  pipelines  paid  maximum 
lawful  prices  for  new  gas  and  contracted  for 
deregulated  supplies  al  prices  as  high  as  S8-$10  per 
MMBtu.  Those  pipelines  with  larger  cushions  of  old 
gas  vintages  were  able  to  outbid  their  competitors, 
not  on  the  iMSis  of  efficiency  of  operation  and 
management,  but  solely  basied  on  the  amount  of 
"old"  gas  they  could  roll-in  without  adversely 
affecting  their  weighted  average  cost  of  gas 
(WACOG)  vis-a-vis  other  pipelines.  After  1982. 
most  pipelines  added  market-out  clauses  in  new 
contracts  to  make  them  market-responsive. 

' ' '  The  Commission  has  recognixed  a  surplus  of 
gas  available  for  delivery  amounting  to  t>etween  1 
and  4  Tcf  or  an  annual  basis.  Notice  Requesting 
Supplemental  comments.  RM85-1-000  (Part  D)  50  FR 
at  42383:  AGA  estimates  exaess  production  capacity 
at  between  2-5  and  2J  Tcf  in  1986.  AGA.  Appendix 
A.  at  3. 

■  •>  DOE  estimates  that  under  its  old  gas  proposal, 
surplus  deliverability  will  be  reduced  to  between  1- 
2  Tcf  at  the  end  of  1966.  and  will  be  totally 
dissipated  during  1987.  Without  adoption  of  its 
proposal,  the  surplus  will  not  be  dissipated  until 
1989.  at  which  time,  if  vintages  persist,  bidding  up  of 
deregMlated  gas  may  be  renewed  and  drilling 
budgets  inefficiently  allocated  lo  those  marginal 
supply  prospects  with  the  highest  per  unit  price, 
rather  than  those  with  the  highest  value  in  terms  of 
additions  to  reserves.  DOE  at  13. 
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of  old  gas  ceiling  prices,  the  Commission 
need  not  find  existing  old  gas  price 
ceilings  unjust  and  unreasonable  under 
the  NGA  in  order  to  change  them. 
However,  insofar  as  the  existing  old  gas 
price  structure  is  unjust  and 
unreasonable  within  the  meaning  of  the 
NGA.  because  of  the  continuing 
distortions  on  prices  and  reserve 
replacement  it  engenders,  it  must  be 
changed  pursuant  to  the  authority 
vested  in  the  Commission  by 
Congress."*  There  is  no  legislative 
mandate  for  permanent  vintaging.  The 
history  of  vintage  pricing  supports  this 
conclusion.  The  history  of  vintaging  in 
producer  regulation  under  the  NGA 
commenced  with  the  original  Statement 
of  General  Policy  No.  61-1.'  '*  in  which 
the  Federal  Power  Commission  (FPC) 
outlined  its  plan  for  establishing  area 
rates.  In  the  Statement  of  General  Policy 
No.  61-1.  the  FPC  while  establishing 
separate  schedules  for  initial  prices  in 
new  contracts  and  increased  prices  in 
existing  contracts,  stated  that  "[ijt  is 
anticipated  that  these  differences  in 
price  levels  will  be  reduced  and 
eventually  eliminated  as  subsequent 
experience  brings  about  revisions  in  the 
prices  in  the  various  areas."  ' ' '  The 
Commission  subsequently  acted  to 
eliminate  vintaging  in  Opinion  No.  639 
(Appalachian  Area  Rate  Proceeding) 
stating  that  "(wje  believe  vintaging  to  be 
an  anachronism  which  we  should  now 
move  to  eliminate."  » »«  and  Opinion  No. 
699-H  ' >'  (first  nationwide  rate 
proceeding),  and  these  decisions  were 
affirmed  by  the  Courts."*  Vintaging 
was  subsequently  re-established  by  the 
Commission  in  Opinion  Nos.  770  and 
770-A  and  has  remained  in  effect  since 
then. 

Since  vintaging  is  the  major  cause  of 
the  market  distortions  identified  by  the 
Commission  in  Docket  No.  RM85-1-000. 
the  current  problems  being  experienced 
in  natural  gas  markets  would  largely  be 
remedied  by  collapsing  vintages  and 
raising  ceiling  prices  of  below-market 
priced  gas.  The  elimination  of  vintages, 
as  necessitated  by  market  trends,  is  not 
a  total  departure  from  past  practice. 
Congress'  grant  to  the  Commission  in 
sections  104(b)(2)  and  106(c)  allowing 


increased  ceiling  prices  to  be 
established  if  just  and  reasonable  must 
be  understood  in  this  historical  context. 

The  evidence  in  this  proceeding     • 
demonstrates  that  existing  old  gas 
prices  prevent  fair  competition  because 
pipelines  and  distributors  with 
proportionately  greater  access  to  low- 
priced  old  gas  are  placed  in  an 
advantageous  competitive  position  in 
acquiring  and  marketing  supplies 
relative  to  those  pipelines  and 
distributors  with  less  access  to  cushion 
gas.  MPC  has  argued  that  the  unfair 
advantage  given  certain  pipelines  by 
their  old  gas  cushion  has  been  expended 
through  the  process  of  bidding-up  the 
price  of  deregulated  gas.  However,  the 
old  gas  cushion  continues  to  distort 
downstream  markets  by  providing  an 
unfair  competitive  advantage  to  some 
pipelines."'  The  field  WACOGS  of 
interstate  pipelines  continue  to  be 
related  to  the  size  of  their  old  gas 
cushions. »*°  Indicated  Producers 
provide  a  relaUvely  detailed  analysis  of 
the  impact  of  the  old  gas  cushion  on 
pipelines'  competitive  posidons  that 
rebuts  MPC's  argimient. 


"»  See  Wisconsin  Gas  Co.  v.  FERC  770  F.2d  1144 
(DC  Cir.  1985). 

"♦  24  FPC  818  (1960). 

*'*ld.  81819. 

■  ••  48  FPC  1299  St  1300  (1972), 

' »'  52  FPC  1804  (1974).  See  a/$o  Opinion  ^k>.  749. 
54  FPC  3090  (1975). 

"•  Opinion  No.  989-R  off  d  sub  nom.  Shell  OA 
Co  V.  FPC  520  F.2d  1061  (197S).  cert,  dennd  sub 
nom.  California  Co.  v.  FPC  426  US.  941  (1978): 
Opinion  No.  74a  afT  d  sub  nom.  Tenneco  Oil  Ca  v. 
FERC  571  F.2d  834  (1978).  cert,  dismissed.  439  U.S. 
aOI  (1978). 


Indicated  Producers'  analysis  includes 
an  index  to  measure  a  company's 
relative  old  gas  cushion  by  accounting 
for  both  the  old  gas  percentage  of  its 
total  field  purchases  and  the  average 
price  paid  for  old  gas.  The  index  is 
computed  by  dividing  the  old  gas 
percentage  by  the  old  gas  price  for  each 
pipeline  and  Uien  dividing  this  number 
into  the  composite  index  of  100  for  the 
24  pipelines.  Thus,  a  pipeline  with  a 
cushion  index  of  162.  would  have  twice 
the  old  gas  cushion  as  a  pipeline  widi  an 
index  of  91.  This  index  system 
demonstrates  the  wide  differences  in  old 
gas  cushions  among  interstate  pipelines, 
with  the  largest  cushion  (Northwest 
Central's)  8.8  times  greater  than  die 
smallest  cushion  (of  Florida  Gas). 

More  importantly,  these  data,  based 
on  information  in  the  Commission's 
public  files,  illustrate  die  distorting 
impact  the  old  gas  cushion  has  on 
pipelines'  competitive  positions.  An 
excerpt  from  Indicated  Producer's 
tabulation,  (derived  from  PGA  filings  in 
effect  as  of  January  1. 1986),  shows  die 
following:  '*• 


NontiwMi  CantraL-. 
Colorado  intersiala- 

Texas  Easiem 

El  Paso  Natural 

Soottian  Natural  — 

TransKWStem  __ 

Cokjmbia  Gas 

Transconlinentai  — 
CooaoSdated  Qas.... 


As  can  be  seen.  El  Paso  and 
Transwestem  have  a  16<  spread  in 
WACOG  even  though  diey  serve  the 
same  market  and  pay  virtually  the  same 
price  for  new  gas.  Similarly,  Southern 
Natural  enjoys  an  18<  competitive 
advantage  in  WACOG  over  Transco, 
and  can  still  afford  to  pay  more  for  new 
gas  dian  Transco.  This  competidve 
advantage  has  little  to  do  with  current 
or  just  operating  efficiencies  or  any 
other  fair  measure  of  competition. 
Instead,  the  advantage  may  be  traced  in 
substantial  part  to  Southern  Natural's 
old  gas  cushion  index  which  is  nearly 
twice  as  large  as  Transco's. 

Since  the  pipeline's  WACOG 
substantially  affects  die  city-gate  rates, 
the  ultimate  consumer  feels  the 
distorting  effect  of  old  gas  vintages. 
While  some  consumers  will  pay  less 
than  die  replacement  cost  of  their  gas. 


• '»  See  Indicated  Producers  reply  commenU  al 
16-2a  rebutting  MPC  comments  al  14-15. 
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1 


251.1 

182.2 

154.0 

1000 

97.4 

79.6 

56.6 

531 

40.3 


196 

96 

229 

322 

141 

54 

162 

141 

20 


so.es 

0.87 
0.72 
1^7 
1.39 
1.20 
1.58 
163 
1.00 


NawGas 


Bd       Pitoa 


102 
103 
438 

497 
196 
129 
424 
387 
123 


$3.79 
296 
285 
3.20 
3.95 
3.19 
3.64 
3.58 
3.80 


(WACOQ) 

anataga 

price 


$182 

19S 
212 
2.44 
2M 
260 
3.07 
3.06 
3.41 


many  more  will  find  prices  stubbornly 
higher  than  they  would  be  if  competitive 
forces  in  die  field  were  allowed  to 
operate  at  the  burner-tip. 

Thus  the  old  gas  price  structure  has 
become  a  structural  source  of  market 
distortion  and  unfair  competition  since 
it  engenders  widely  varying  prices 
based  on  chance  historical  costs  for  ■ 
fungible  commodity  produced  and  sold 
in  an  otherwise  competitive  market,  in 
reviewing  the  Commission's 
determination  of  area  rates  for  die 
Southern  Louisiana  area,  the  court  in 
Placid  on  Co.  v.  FPC.  483  F.2d  880,  899- 
900  (5di  Cir.  1973)  stated  diat: 

Natural  gas  is  a  fungible  commodity  as  it 
comes  from  the  bowels  of  the  earth,  neither 
severed  nor  identified  to  a  particular 
contract.  One  molecul  of  gas  flowing  from  a 
particular  prtxlucer's  wells  in  (the  Southern 
Louisiana  Area]  might  be  ultimately  piped  to 
a  large  industrial  factory  pursuant  to  a  1962 


ISO  5ep  Indicated  Producers  raply  comments. 
Appendix  E  at  la  chart  2. 
'•'/list  19.  Table  5. 
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contract,  which  under  the  terms  of  Opinion 
No.  598  would  permit  a  maximum  well-head 
price  of  22.375«/Mcf.  At  the  same  time  its 
identical  contiguous  twin  might  cook  the 
dinner  for  the  famed  "little  lady  at4he  burner- 
tip'  and.  yet,  yield  a  well-head  price  of  26$/ 
Mcf  merely  because  it  happened  to  be 
covered  by  a  1969  contract.  It  is  therefore 
anomalous,  if  not  downright  inaccurate,  to 
speak  of  'old'  gas.  There  is  no  'old'  gas.  As  it 
presses  to  freedom  at  the  well-head,  it  is  as 
new  as  any  other  of  nature's  offspring.  It  may 
be  'old'  in  the  sense  that  some  arrangement 
confected  long  prior  to  its  release  made 
production  possible.  But  if— and  this  can  be 
no  if — rates  for  so-called  'new'  gas  must  carry 
an  increment  to  enable  the  continued  re- 
supply  of  this  depleting  commodity,  this  'old' 
gas,  indistinguishable  molecularly,  must  carry 
this  burden  like  an  added  atom  in  its  carbon 
ring.  Cf.  Ziegler  v.  Phillips  Petroleum  Co.. 
(5th  Cir.  1973),  483  F.2d  85a 

This  is  exactly  the  Commission's  view. 

The  Commission  fully  recognizes  that 
the  old  gas  price  system  is  not  the  sole 
source  of  the  problems  facing  the 
natural  gas  industry  at  this  time,  and 
that  numerous  commenters  argue  that 
the  current  problems  in  the  natural  gas 
market  are  caused  primarily  by  non- 
market  responsive  new  gas  contracts. 
AGA,  for  example,  states  that  "the  DOE 
proposal  is  attacking  the  wrong 
problem.  That  problem,  as  we  have  said 
time  and  time  again,  is  non-market- 
responsive  new  gas  contracts."  '** 
Texas  Gas.  another  example  of  such 
commenters,  argues  that  the  proposed 
rule  will  result  in  an  increase  in  average 
gas  prices  and  further  loss  of  sales 
because  of  rigidities  in  high-cost  new 
gas  contracts.  Yet  Texas  Gas  implicitly 
acknowledges  that  collapsing  vintaging 
will  stimulate  recovery  of  additional  old 
gas  reserves  but  argues  this  additional 
supply  is  not  needed  now  in  light  of 
current  oversupJ)ly  conditions.'*' 

Of  course,  many  factors  have 
contributed  to  the  current  situation, 
characterized  by  falling  wellhead 
market  prices,  unresponsive  city-gate 
prices,  fuel  switching,  loss  of  loads,  and 


"*  AGA  at  2:  but  see  ACA's  endorsement  of 
legislation  deregulating  old  gas  upon  contnct 
renegotiation  or  expiration  p.  38,  supra,  at  n.BS. 
AGO  endorses  AGA's  identification  of  non-market 
responsive  contracts  as  the  principal  source  of 
market  disorder.  See  also  ANR  Pipeline  Company  at 
2;  Consumer  Power  Company  and  Michigan  Gas 
Storage  Company  at  4-5:  California  PUC  at  24: 
Florida  Gas  Transmission  Company  at  7:  Kansas 
Power  and  Light  Company  at  15-18:  Michigan 
Consolidated  Gas  Company  at  21-22:  Midwest 
Energy,  inc.  at  4:  Northern  Illinois  Gas  Company  al 
18-19:  Peoples  Gas  Light  and  Coke  Company  and 
North  Shore  Gas  Company  at  23:  Piedmont  Natural 
Gas  Company.  Inc.  at  7:  Questar  Corporation  at  7: 
Transwestem  Pipeline  Company  al  7;  Southern 
California  Gas  Company  at  22. 

'"  See  e.g..  MPC-NASCUA  al  16.  ANR  Pipeline 
Co.  at  2-3.  Public  Utilities  Commission  of  the  Stale 
of  California  at  24  and  Appendix.  Public  Service  Co. 
of  Colorado  at  6-7. 


excess  production  and  transmission 
capacity.  Among  the  causes  of  present 
industry  conditions  is  the  unexpected 
decline  in  world  oil  prices  and  the 
related  decline  in  prices  of  competing 
fuels  derived  from  oil,  notably,  No.  6  fuel 
oil.  The  Commission  is  also  keenly 
aware  of  the  problems  attributable  to 
non-market  responsive  new  gas 
contracts  on  pipeline  systems.***  The 
Commission  nevertheless  must  reject 
the  arguments  of  certain  parties  that  any 
change  in  the  old  gas  price  structure  be 
made  subject  to  or  conditioned  upon 
some  form  of  relief  to  purchasers  from 
the  terms  of  their  uneconomic  contracts. 
Such  general  intervention  into  private 
contractual  arrangements  has  not  been 
proven  necessary.  On  the  contrary,  data 
indicate  that  many  of  these  contractual 
difficulties  are  being  settled  by 
negotiation  between  the  parties 
involved.  [See  discussion  infra,  pp.  147- 
49). 

Yet  the  Commission  can,  and  must, 
address  the  problems  related  to  the  old 
gas  vintages.  In  this  way  the  market 
itself  will  exert  pressure  on  contracts 
outside  of  the  ambit  of  the  Commission's 
direct  jurisdiction,  to  lessen  the 
"spread"  between  high-cost  contract 
prices  and  actual  market  prices.  The 
Commission  has  addressed  the  question 
of  uneconomic  contracts  for  new  gas 
and  has  provided  a  framework  under 
Order  No.  436's  expedited  abandonment 
procedure  and  the  April,  1985  'Take  or 
Pay  Statement  of  Policy"  for  the 
resolution  of  this  problem. 

The  Commission  believes  that  the 
natural  forces  of  competition  will 
resolve  the  issues  surrounding  high  cost 
contracts.  The  Commission  notes  that 
substantial  competition  already  exists  at 
the  burner-tip.  and  the  open  access  to 
alternative  supplies  made  available 
through  Order  No.  436  can  only  result  in 
increased  competitive  pressure  on  gas 
prices  in  the  future.  The  Commission  has 
previously  stated  and  reaffirms  its 
position  that  problem  contracts  are 
primarily  a  matter  for  resolution 
between  the  parties  involved.'**  The 
Commission  has  adopted  a  policy  state- 
ment issued  April  10. 1985,  designed  to 
facilitate  diat  process.  •*•  For  largely  the 


same  reasons  expressed  in  Order  Nos. 
436  and  affirmed  in  436-A.'*'  the 
Commission  declines  to  go  beyond  the 
April  1985  policy  statement,  and  has 
confidence  that  the  free  operation  of 
market  forces  will  provide  a  resolution 
of  this  issue.'** 

In  sum,  the  record  in  this  proceeding 
demonstrates  that  the  old  gas  price 
structure  is  a  substantial  source  of 
market  distortion  causing  producers  to 
prematurely  abandon  easily  accessible 
supplies,  and  consumers  to  react  to 
misleading  market  signals  based  on 
chance  historical  costs  rather  than 
current  economic  efficiencies.  The 
Commission  therefore  concludes  that 
the  old  gas  price  structure  is  unjust  and 
unreasonable  and  should  be  changed. 

C.  Proposed  Old  Gas  Ceiling  Price. 

DOE  proposes  that  the  Commission 
establish  a  uniform  ceiling  price  for  old 
gas  equal  to  the  current  price  for  post- 
1974  vintage  gas  and  that  once 
established  that  price  continue  to  be 
adjusted  for  inflation  as  provided  for  in 
NGPA  section  104.  DOE  describes  the 
proposed  ceiling  price  as  being  based  on 
two  factors,  the  first  being  the  ceiling 
price  established  in  Opinion  No.  770  for 
post-1974  gas  and  the  second  being  the 
inflation  adjustment  factor  incorporated 
in  the  NGPA  and  used  to  adjust  that 
price  monthly  for  inflation  commencing 
in  April  1977. «*»  DOE  argues  that  die 
Commission  is  obliged  to  establish  a 
rate  which  is  within  a  "zone  of 
reasonableness"  and  that  this  zone  may 
be  established  by  reference  to  both  cost 
and  non-cost  factors  as  well  as  policy 
considerations.'***  DOE  argues  that  the 


»<  See  discussion,  infra  at  pp.  14S.  156-57 
regarding  price  disparity  between  pre-19e2  and 
posl-1962  new  and  high-cost  gas  contracts. 

"*  See  Order  No.  436.  Regulation  of  Natural  Gas 
Pipelines  After  See  Partial  Wellhead  Decontrol. 
Docket  No.  RMSS-l-OOO,  50  FR  42406.  al  42462-64 
(October.  18. 1965);  Order  No.  436-A.  50  FR  52217 
(December  23. 1985). 

'••  Regulatory  Treatment  of  Payment  Made  in 
Lieu  of  Take-or-Pay  Obligations.  Docket  No.  PL85- 
1-000,  Statement  of  Policy  and  Interpretive  Rule,  50 
FR  18076  (April  24, 1965).  FERC  Slats.  S  Regs. 
1  3ae37  (1985). 


'•'  "In  particular,  we  have  no  wish  to  upset 
current  renegotiations.  .  .  .  Therefore. ...  we 

reaffirm  our  April  1985  Policy  Statement We 

note  that  pipelines  have  been  successful  in  buying 
out  past  incurred  take-or-pay  in  a  numl>er  of 
instances.  [Table  omitted)'  Order  No.  438,  50  FR  at 
42484  (October  18. 1965). 

■*■  See  e.g..  the  "released"  gas  programs 
undertaken  by  many  pipelines,  where  their  takes  of 
system  supply  gas  are  low  and  where  their  takes 
temporarily  released  from  high-cost  contracts  with 
renegotiated  prices  ("released  gas")  are  extremely 
high.  For  example.  Southern  Natural  Gas  Company 
has  applied  to  the  Commission  to  release  certain 
gas  under  contract  l>etween  it  and  various 
producers.  Docket  No.  CPB6-277-000.  The  parties  lo 
the  contract  have  agreed  to  release  each  other  from 
their  respective  gas  sales  and  purchase  obligations 
so  that  the  suppliers  can  sell  the  released  gas  to  a 
marketing  afTiliate  of  Southern.  The  suppliers  will 
credit  all  released  gas  that  is  sold  lo  the  marketing 
affiliate  toward  satisfying  Southerns  take-or-poy 
obligations. 

>>•  DOE  initial  comments  al  28. 

'»•  IXDE  Proposal.  SO  FR  48541  (November  25. 
1985).  See  FPC  v.  Conway.  436  U.S.  271  (1976). 
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zone  of  reasonableness  can  expand  in 
accordance  with  factors  soch  as 
replacement  costs,  prices  of  alternative 
fuels,  and  competition.  »*>  DOE  states 
that  it  has  developed  a  Two-Market 
Model"  to  analyxe  the  natural  gas 
market,  and  that  the  model  **utilizes 
infonnation  on  natural  gas  replacement 
costs,  ahemative  fnel  prices  and 
wellhead  price  regulations  to  calculate 
market  price  and  quantity  projections 
for  natural  gas."  '"  DOE  states  d»at  it 
has  used  the  Two-Market  model  to 
estimate  that  a  {ust  and  reasonable  price 
would  be  between  $2.44  per  Mcf  and 
$2.68  per  Mcf  assuming  oil  prices  of 
approximately  $22  per  barrel  "in  real 
terms  from  1986  through  199a"  '»» 
According  to  DOE,  the  model  relies  on 
replacement  costs  and  other  factors 
including  supply,  reserve  and  demand 
estimates,  production-to- reserves  ratios, 
and  gas  transmission  and  distribution 
costs. '*^  DOCs  actual  price 
recommendatkm  is  based  primarily  on 
replacement  costs  with  additional 
weight  being  given  to  cnirent  commodity 
values  of  unrtq^ulated  gas  supplies  and 
alternative  energy  sources  including  No. 
2  distillate.  Na  6  fuel  oil  and  crude 
oil'" 

Comments.  Producer  oommenters 
support  the  post-1974  ceiling  price  as 
being  just  and  reasonable  based  on  both 
cost  and  non-cost  factors  and  consistent 
with  prior  producer  rate  decisions  of  die 
Commission  and  relevant  judicial 
precedent.  Indicated  Producers  argue 
that  the  Opinion  No.  770  replacement 
cost  methodology  fully  supports  the 
justness  and  reasonableness  of  the 
proposed  ceiling  price.  They  also  submit 
that  replacement  cost  is  the  only 
relevant  cost  in  a  competitive  industry 
and  that  the  Conunission  has  previously 
recognized  this  fact  by  providing  in  the 
first  national  rate  proceeding  (Opinion 
No.  699-H)  for  the  uniform  pricing  of 
natural  gas  at  the  level  of  replacement 
cost.  Indicated  Producers  further  support 
the  justness  and  reasonableness  of  the 
po8t-1974  rate  based  on  the 
consideration  of  various  non-cost 
factors  including  supply  response, 
commodity  value  estimates,  and  the 
alleged  favorable  impact  the  proposed 
ceiling  price  would  have  on  all  segments 
of  the  gas  industry  including 
consumers.'**  NCSA  supports  the 


proposed  ceiling  price  primarily  on  the 
basis  of  its  predicted  beneficial  effects 
rather  than  by  reference  to  specific  cost 
considerations.  PGC  supports  the  post- 
1974  price  as  being  administratively 
efficient  radonally  calculated  to  reduce 
market  disorders,  and  properly  based  on 
cost  and  non-cost  factors.'*'' 

Pipeline,  distributor  and  consumer 
commenters  object  strongly  to  the 
pricing  of  all  old  gas  at  the  po8t-1974 
ceiling  price.  A  number  of  commenters 
oppose  DOE'S  ceiling  price 
reconmiendation  as  being  based 
primarily  or  exclusively  on  non-cost 
factors. '»•  AGA.  for  example  argues 
that  DOE'S  proposal  to  establish  a 
uniform  ceiling  price  ignores  the  history 
of  cost  differences  based  on  vintages 
and  would  imfxoperly  rely  on  market 
forces  to  determine  the  actual  price 
under  particular  contracts  as  a  result  of 
the  good  faith  negotiation  rule."*  UDC 
likewise  argues  that  the  proposed  ceiling 
price  lacks  adequate  cost  support  UDC 
alleges  that  the  proposed  rule  fails  to 
acknowledge  cost  as  being  a  necessary 
foundation  for  just  and  reasonable  rates 
and  criticizes  DOE  for  failing  to  consider 
numerous  CtMnmission  and  judicial 
precedents  holding  that  costs  are  a 
necessary  foundation  frran  which  a 
determination  of  rates  must  proceed. '*° 
UDC  complains  that  the  proposed  rule  is 
based  on  arguments  desisted  to 
establish  the  Commission's  authority  to 
base  rates  on  such  non-cost  factors  as 
"competition,  supply,  demand,  reserves 
and  industry  structure."  '*'  Similarly, 
Peoples  Gas  Light  and  Cake  Company 
and  North  Shore  Gas  Company  interpret 
the  proposed  rule  as  premised  on  the 
assumption  that  cost  may  be  ignored  in 
establishing  just  and  reasonable  rates. 
They  argue  that  while  non-cost  factors 
may  be  considered,  costs  must  be  given 
primary  consideration,  and  that  the 
Supreme  Court  has  held  that  in  setting 
rates  the  Commission  lacks  authcHity  to 


IM   I 


<«■  DOE  PropoML  so  nt  M641. 

■*>0OEat2S 

'"W.al  28-28. 

'**  Id  at  2S-» 

•"  W.  at  3e-«.  nJS. 

>**  bidicated  Producen  a«  49-53. 


■>^PGCatS 

'»•  See  eg.  AGA  at  15-24:  Amencan  Public  Ca» 
Association  (APCA)  at  41-44:  UDC  peUtion  for 
dismissal  (February  Itt  1986).  Appendix  A  at  3-11; 
Peoples  Gas  Light  and  Coke  Company  atid  Nortli 
Shofe  Gas  Company  (joint  unuaaaeUj  at  10-lS: 
Midiigah  Consolidated  Gaa  Coopany  at  620: 
Rochester  Gas  and  Electric  Corporation  at  16-20: 
Southern  Caliromia  Gas  Company  at  1-12: 
Southweat  Gas  Company  at  IS:  Southern  lUinoia 
Gas  Company  at  1-12:  Southwest  Gas  CorporatioB 
at  3-5;  Columbia  Gas  Distnbution  Companies  at  2- 
4:  Lacleda  Gas  Company  at  6-11:  Norliwm 
Distributor  Group  at  6-6:  Piedmont  Natural  Gaa 
Company  at  3-7;  New  York  at  3-lX  Caiiforuia  PUC 
at  5-12:  Arkanaas  PSC  at  4:  P9C  •(  Wiaconsia  at  2- 
5;  PSC  of  West  Virginia  at  6-9:  PSC  of  Keotocky  «1 
1-4;  PSC  of  Oislnci  of  Columbia  •<  2-fr 

'»»AGAat21. 

'"  UDC  petitioo  for  dismissal  (Febniary  la  1986] 
Appendix  A  at  4. 

•«•  Id 


place  exclusive  reliance  on  market 
prices. •*•  Similar  arguments  are  made 
by  pipelines.  INGAA.  for  example, 
argues  that.the  proposed  rule,  "by  not 
even  considering  the  cost  data  required 
under  the  NGA  is  asking  the 
Commission  to  exercise  powers  beyond 
its  authority."  •*'  Tennessee  Gas 
Pipeline  argues  that  although  the  courts 
have  approved  the  use  of  non-cost 
factors  in  conjunctioo  with  costs  to 
achieve  relevant  regulatory  purposes, 
the  courts  have  rejected  the  idea  that 
just  and  reasonable  rates  can  be  based 
solely  on  "non-cost,  market  factors."  '** 
Natural  Gas  Pipeline  Company  of 
America  argues  the  proposed  rule 
improperly  ignores  costs  and  is  instead 
based  on  arbitrary  rates  which  "merely 
allow  old  gas  prices  to  increase,  based 
solely  on  maiket  or  commodity  value 
factors."  '*'  Many  commenters  also 
argue  that  the  just  and  reasonable  rate 
for  the  various  old  gas  vintages  must  be 
determined  strictly  on  the  basis  of 
historical  as  opposed  to  replacement 
costs.  •*•  These  commenters  argue  that 
to  the  extent  the  proposed  ceiling  price 
exceeds  the  price  which  would  result 
from  application  of  prior.  Commission- 
approved  historical  cost  methodologies, 
it  is  unjust  and  unreasonable  within  the 
meaning  of  the  NGA  and  therefore 
cannot  lawfully  be  adopted. 

In  its  December  20, 1985.  notice  of 
procedural  schedule,  the  Commission 
requested  comments  concerning 
alternative  methodologies  by  which  just 
and  reasonable  rates  could  be 
determined  in  light  of  contemporary 
market  needs  and  conditions.  In 
response  the  United  States  Department 
of  Justice  (DOJ)  submitted  an  alternative 
old  gas  price  proposal  together  with 
supporting  comments.  DOJ  argues  that 
in  light  of  the  fact  that  the  natural  gas 
producing  industry  is  competitive,  there 
is  no  longer  any  reason  or  need  to 
continue  using  costs  as  a  basis  for 
determining  just  and  reasonable  rates 
and  recommends  that  the  Commission 
adopt  a  rule  providing  that  any  price 
paid  for  natural  gas  subject  to  sections 
104. 106(a)  and  109  of  the  NGPA  be 


■  **  Peoples  Gas  Light  at  11-12.  citing  FPC  «. 
Texaco.  417  U.S.  380  (1974). 

'«» INGAA  at  la 

>««  TenoessM  Gas  Pipeline  at  11.  citing  FPC  v. 
Texaca  417  US.  380  (1974). 

'*»  Natural  Gas  Ptpeline  at  2S 

>♦•  UDC  reply  comments  at  26-41;  APGA  reply 
comments  at  20-41;  AGD  reply  comments  at  S-m 
Appendix  A:  AGA  reply  commenU  at  7-9;  MPC- 
NASUCA  reply  comments  at  9-ia  Southern 
Califorhia  Gas  Company  reply  comments  at  10: 
Panhandle  Eastern  Pipe  Une  Company  and 
Trunkline  Gas  Ompany  reply  comments  at  ♦-&: 
Peoples  Gas  Light  and  Coke  Company  and  North 
Shore  Gas  Company  reply  comments  at  14-T7. 


presumed  to  be  just  and  reasonable. 
According  to  DO],  the  courts  have  held 
that  the  Commission  has  broad 
discretion  in  adopting  particular 
methods  of  regulation  and  that  it  is  the 
"end  result"  which  controls,  citing  Hope. 
DOJ  argues  that  the  proper  tests  of  a  just 
and  reasonable  rate  are  (1)  does  it 
protect  consumers  against  excessive 
charges  and  (2)  is  it  consistent  with  the 
maintenance  of  adequate  and  reliable 
service.'*^  DO]  reasons  that  since  the 
natural  gas  market  is  effectively 
competitive,  market-based  rates  satisfy 
the  stated  criteria. 

Commission  Response.  The  just  and 
reasonable  rate  standard  is  set  forth  in 
sections  4  and  5  of  the  Natural  Gas  Act 
of  1938.  In  1954.  the  Supreme  Court  held 
in  the  seminal  decision  in  Phillips 
Petroleum  Co.  v.  Wisconsin.  347  U.S.  672 
(1954).  that  the  Commission  has 
authority  under  the  NGA  to  regulate  the 
wellhead  price  of  natural  gas.  Following 
Phillips,  the  Commission  first  attempted 
to  regulate  rates  on  a  producer-by- 
producer  basis  but  abandoned  this 
approach  as  administratively  infeasible 
and  moved  to  determine  rates  on  an 
area-wide  basis.  The  first  area  rate  case 
resulted  in  the  landmark  Permian  Basin 
decision.  Opinion  No.  468,  34  FPC  159 
(1965).  which  was  affirmed  by  the 
Supreme  Court.'*'  In  Permian  the 
Commission  established  separate  prices 
for  "new"  and  "flowing"  (old)  gas.  The 
price  for  new  gas  was  based  on  current 
costs  while  the  price  for  old  gas  was 
based  on  historical  costs.  Commencing 
in  1974.  the  Commission  established 
producer  rates  on  a  national  rather  than 
area-wide  basis.'** 

In  determining  just  and  reasonable 
producer  rates  under  the  NGA.  the 
Commission  has  consistently  relied 
primarily  on  costs  while  also 
considering  relevant  non-cost  factors. 
Courts  reviewing  the  Commission's 
decisions  have  generally  affirmed  the 
Commission's  selection  of  particular 
cost  methodologies  and  rate  structures 
as  being  permitted  by  the  reasonable 
exercise  of  the  Commission's 
discretion. '  *"  Notably,  the  courts  have 


'"  DOf  at  14.  See  Shell  Oil  Co.  v.  FPC.  520  F.2d 
1061  (Sth  Or.  197S). 

■*■  Permian  Bntn  Area  Rate  Cases.  390  U.S.  747 
(1968). 

■**  Opinion  No.  e99-H  and  Opinion  Nos.  770  and 
770-A.  si^Nxi. 

' »«  Opinion  No.  89S-H,  ofTd  Shell  Oil  Co.  v.  FPC 
520  F.2d  1061  (Sth  Cir.  1975)  cert,  denied  *3S  US.  907 
(1978);  Opinion  No.  749,  ofl^rfTenneco  Oil  Co.  v. 
FERC  571  F.2d  834  (5«h  Cir.  1978),  cerL  denied  *3a 
U.S.  801  (1978);  Opinion  Nos.  770  and  770-A.  aff'd 
Anwrican  Public  Gas  Association  v  FPC  567  F.2d 
1016  (DC.  Or.  1977).  oerL  denied 435  U.S.  907  (1978). 
See  also  Placid  Oil  Co.  v.  FPC  483  F.2d  880  (Sth  Cir. 
1973).  affd.  Mobil  Oil  Corp.  v.  FPC  417  U.S.  283 
(1974);  In  re  Permian.  390  US.  747  (1968). 


not  mandated  the  use  of  historical  cost 
methodologies  and  have  affirmed  the 
Commission's  use  of  replacement  cost 
as  a  proper  basis  for  establishing  just 
and  reasonable  rates."' 

There  is  much  controversy  reflected  in 
the  comments  concerning  the  extent  to 
which  the  Commission  can  or  should 
rely  on  non-cost  factors  in  determining 
just  and  reasonable  rates.  It  will  be 
helpful  at  this  point  to  clarify  the  issue 
of  reliance  on  cost  versus  non-cost 
factors  in  evaluating  the  lawfulness 
under  the  NGA  of  DOE's  proposed 
ceiling  price.  The  rate  proposed  by  DOE 
has  its  source  in  Opinion  No.  770.  58 
FPC  509.  560-75  (1976).  The  FPC  there 
established  the  po8t-1974  rate  at  $1.42 
per  Mcf  based  on  the  midpoint  of  a  zone 
of  reasonableness  defined  by  prices 
derived  from  two  separate  estimates  of 
productivity  of  drilling  and  the  use  of 
two  separate  DCF  cost  models.  56  FPC 
at  567.  The  price  included  a  four  cent  per 
Mcf  annual  escalation  designed  to 
assure  a  constant  rate  of  return  and 
thereby  assure  that  the  price  remained 
representative  of  the  cost  of  finding  and 
producing  natural  gas  in  the  future.  The 
price,  in  other  words,  represented  the 
replacement  cost  of  gas.***  The  FPC 
went  on  at  length  to  consider  a  number 
of  non-cost  factors  to  ensure  that  the 
"end  result"  was  just  and  reasonable  as 
required  by  FPC  v.  Hope  Natural  Gas 
Co.  supra.  Non-cost  factors  considered 
by  the  FPC  included  intrastate  market 
prices,  commodity  value,  and  economic 
impact.  56  FPC  at  578-86.  However,  the 
FPC  did  not  make  any  adjustments 
whatever  to  the  cost-based  rate  of  $1.42 
per  Mcf  based  on  its  consideration  of 
non-cost  factors,  and  used  its 
consideration  of  such  factors  solely  as  a 
means  of  verifying  or  confirming  the 
justness  and  reasonableness  of  the 
purely  replacement  cost-based  rate.  '** 
That  rate  was  escalated  at  the  rate  of 
one  cent  per  quarter  (four  t«nt8  per 
annum)  until  enactment  of  the  NGPA, 
and  since  that  time  the  then-effective 
rate  has  been  adjusted  pursuant  to  the 
NGPA's  inflation  adjustment  factor 
rather  than  the  quarterly  adjustment 
provided  for  in  Opinion  No.  770.  The 
rate  resulting  from  this  process  is  the 
cuxrent  po8t-1974  ceiling  price  of  $2.57 
per  MMBtu  as  of  June  1988. 

As  a  consequence  of  the  adjustment- 
for-inflation  feahne  of  the  NGPA  it  is 
reasonable  to  assume  the  current  post- 
1974  vintage  price  remains 
representative  of  replacement  costs. 


absent  a  showing  that  changes  in  the 
cost  of  finding  and  producing  gas  have 
been  significantly  more  or  less  than 
average  inflation  in  the  economy  as  a 
whole.  The  record  demonstrates  that  the 
post-1974  price  remains  reasonably 
representative  of  current  replacement 
costs.  Indicated  Producers  provide  a 
study  estimating  the  1985  replacement 
cost  of  gas  based  on  a  recalculation  of 
the  Opinion  No.  770  discounted  cash 
flow  (DCF)  cost  model  using  current 
costs  and  updated  values  for  such  items 
as  rate  of  return,  federal  income  taxes, 
investment  tax  credits,  and  working 
capital."*  The  result  of  this  calculation 
is  a  current  replacement  cost  of  $2.77  per 
MMBtu.  Since  the  ceiling  price  is  a 
purely  replacement  cost-based  rate  and 
does  not  include  any  allowance  for  non- 
cost  factors,  it  is  unnecessary  in 
evaluating  the  reasonableness  of  the 
proposed  ceiling  price  to  consider  the 
extent  to  which  the  Commission  could 
or  should  base  the  ceiling  price  for  old 
gas  on  non-cost  factors.  The  question 
presented  is  straightforward  and  simple, 
namely,  is  the  proposed  uniform  ceiling 
price  for  old  gas.  based  on  replacement 
cost  just  and  reasonable  within  the 
meaning  of  the  NGA?  For  the  reasons 
hereinafter  discussed,  we  conclude  that 
it  is. 

The  just  and  reasonable  rate  standard 
has  never  been  interpreted  to  require 
that  rates  be  based  on  historical  or 
original  cost.  As  early  as  1945.  Justice 
Jackson,  concurring  in  Colorado 
Interstate  Gas  Co.  v.  FPC.  324  U.S.  581 
(1945),  a  case  involving  the  justness  and 
reasonableness  of  pipeline  rates 
established  under  the  NGA,  stated  that 
"farsighted  gas  rate  regulation  will 
concern  itself  with  the  present  and 
future,  rather  than  with  the  past  as  the 
rate  base  formula  does."  324  U.S.  at  612. 
More  recently,  in  affirming  the 
Commission's  establishment  in  Opinion 
No.  749  of  a  uniform  price  for  flowing 
gas.  the  Fifth  Circuit  stated  that  "the 
choice  between  actual  cost  and 
replacement  cost  is  for  the  Commission 
to  make,  subject  to  the  sole  requirement 
that  the  end  result  be  within  the  'zone  of 
reasonableness.'  "  Tenneco  Oil  Co.  v. 
FERC.  supra.  571  F.2d  at  840.  »••  The 


••<  Shell  Oil  Co.  v.  FPC  520  FJd  1061  (Sth  Cir. 
1975). 

'"56  FPC  at  521. 

'»»  56  FPC  at  515;  APCA  v.  FPC.  tupro.  S67  fjd  at 
103a 


'•*  Indicated  Producers,  Appendix  A. 

•••  The  old  gas  ceihng  price  estabhshed  in 
Opinion  Na  749  was  29.5  cants  per  Mcf.  Ttie 
Tenneco  court  commented  on  the  disparity  between 
this  rate  and  the  then-effective  new  gas  price  of 
$1.42  per  Mcf  as  follows:  "Complicating  the 
Commission's  attempts  to  resolve  this  dlfTicult 
balance  (between  pit>ducers  and  coosumers)  is  the 
gargantuan  inequity  that  raaalts  when  some 
consumers,  merely  because  they  contracted  first,  get 
natural  gas  at  a  price  which  is  less  than  one-fifth  of 
the  price  that  other  consumers  pay  for  natural  gas 
or  any  other  comparable  energy  sourtse."  571  F.2d  at 
839  (emphasis  added). 
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Supreme  Court  has  recognized  that  gas 
producers  are  not  typical  public  utilities. 
Justice  Harlan,  speaking  for  the  Supreme 
Court  in  Permian,  stated  that  "Producers 
of  natural  gas  cannot  usefully  be 
classified  as  public  utilities.  They  enjoy 
no  franchises  or  guaranteed  areas  of 
service.  They  are  intensely  competitive 
vendors  of  a  wasting  commodity  they 
have  acquired  only  by  costly  and  often 
unrewarded  search.  Their  unit  costs 
may  rise  or  decline  with  the  vagaries  of 
fortune." '  *• 

It  is  beyond  doubt  that  producers 
must,  on  average,  and  over  the  long  run, 
receive  revenues  for  sales  of  gas  which 
are  sufficient  to  encourage  and  enable 
them  to  explore  for  and  develop  new 
reserves  needed  to  replace  those  being 
consumed.  Only  in  this  way  can  there  t>e 
any  reasonable  assurance  that  natural 
gas  will  be  available  in  quantities 
sufficient  to  provide  adequate  and 
reliable  service  to  current  as  well  as 
future  generations  of  consumers.  Under 
the  existing  old  gas  price  structure, 
many  categories  of  old  gas  are  frozen  at 
prices  well  below  replacement  costs  as 
well  as  below  current  market  prices, 
which  are  themselves  well  below 
replacement  costs.  Where  prices  for  a 
substantial  portion  of  natural  gas  are 
regulated  at  prices  substantially  below 
(and  in  some  cases  only  a  fraction  of) 
current  market  prices,  and  where  the 
remainder  of  th«f  market  is  unregulated, 
it  is  inevitable  that  the  price  of  the 
unregulated  supply  will,  over  time, 
increase  disproportionately  relative  to 
the  market  price,  such  that  the  average 
price  realized  by  producers  is  at  least 
equal  to  the  market  price.  The  result  is 
an  extreme  difference  between 
regulated  and  unregulated  prices.  This 
fact  accounts  for  the  wide  disparity 
which  occurred  in  the  price  structure  of 
natural  gas  both  as  between  interstate 
and  intrastate  prices  and  among 
vintages  of  old  gas  prior  to  enactment  of 
the  NGPA.  and  as  between  old  gas  and 
new  gas  under  the  NGPA.  The  pricing  of 
old  gas  at  below-market  prices  has  led. 
in  principal  part,  to  prices  being  realized 
by  producers  for  new  and  deregulated 
gas  under  the  NGPA  which  are  far  in 
excess  of  market  prices  and  which  are  a 
prime  cause  of  dysfunction  in  today's 
natural  gas  market 

The  Commission  has  previously 
determined  that  natural  gas  ceiling 
prices  should  be  established  at  a 
tmiform  level  based  on  replacement 
costs.  In  the  first  national  rate 
proceeding.  Opinion  No.  609-H.  the 
Commission  established  a  rate  for  new 


JM  I 


"•  Permian.  3S0  U.S.  al  756-57  (foolnote  omitted). 
Sffe  a/so  Southern  Louisiana  Area  Rate  Cases.  428 
F.2d  ♦f  at  634  (5th  Cir  1970). 


gas  based  on  current  replacement  costs 
and  provided  that  producers  selling  gas 
under  expiring  contracts  would  be 
entitled  to  the  new  gas  ceiling  price 
upon  negotiation  of  renewal  contracts 
with  their  purchasers.  Opinion  No.  699- 
H.  52  FPC  at  1631-32.  The  effect  of  this 
decision  would  have  been  to  eliminate 
vintaging  gradually  as  old  contracts 
expired  and  were  renegotiated  with  the 
result  that  all  categories  of  gas  would 
ultimately  be  priced  at  the  new  gas 
ceiling  price  based  on  replacement  costs 
or  at  current  market  prices,  whichever  is 
lower.  Furthermore,  the  Commission 
held  that  all  gas  which  initially  qualified 
for  the  new  gas  ceiling  price  would  be 
entitled  to  the  ceiling  prices  determined 
in  succeeding  national  rate  proceedings. 
52  FPC  at  1636.  In  explaining  its  actions 
in  Opinion  No.  699-H,  the  Commission 
stated  as  follows  (52  FPC  at  1637): 

The  adjustment  of  all  rates  for  post- 
December  31. 1972.  dedications  to  the  newty 
established  rate  will  also  over  an  extended 
period  of  time  result  in  a  uniform  base  price 
for  gas  sold  in  interstate  commerce,  which 
equates  to  the  cost  of  replacing  the  unit  of  gas 
consumed.  This  uniform  price  will  constitute 
a  recognition  of  the  fact  that  gas  is  a 
consumable,  ineplacable  commodity  and  not 
a  service  which  can  be  renewed  by  man. 
(footnote  omitted). 

Opinion  No.  699-H  was  upheld  on 
judicial  review  in  Shell  OH  Co.  v.  FPC, 
supra.  In  affirming  the  Commission,  the 
court  in  Shell  stated  as  follows  (520  F.2d 
at  107ft-77): 

The  practical  result  of  allowing  flowing  or 
"old"  gas  to  be  sold  at  the  new  national  rate 
upon  expiration  or  renegotiation  of 
preexisting  contracts  is  that  the  former 
"vintaging"  of  gas  according  to  its  period  of 
discovery  will  gradually  disappear.  The 
Commission  is  not  hound  by  Its  previous 
policies.  As  this  Court  and  the  Supreme  Court 
have  noted  on  various  occasions,  the  rate 
structures  which  introduced  or  adjusted 
vintaging  were  experimental.  It  is  necessary 
without  a  doubt  that  agencies  be  permitted 
latitude  to  evaluate  old  experiments  and 
modify  or  abandon  them  when  their  best 
judgment  requires  such  a  course  of  action. 
The  Commissions  reasons  for  permitting  old 
gas  to  be  repriced  at  the  new  rate  apply 
equally  to  the  related  decision  to  abandon 
vintaging. 

In  the  second  national  rate 
proceeding.  Opinion  Nos.  770  and  770- 
A.  the  Commission  reversed  its  decision 
in  Opinion  No.  699-H.  and  reestablished 
vintaging.  Opinion  No.  770.  56  FPC  at 
521.  The  Commission  held  that  while  it 
was  "aware  of  the  problems  occasioned 
by  the  continuance  of  the  vintaging 
concept."  it  was  necessary  to  reimpose 
vintaging  in  light  of  the  magnitude  of  the 
increase  in  the  previous  national  rate 
(from  50  cents  to  $1.42  per  Mcf)  and  the 
need  to  "preclude  the  exaction  of 


excessive  and  unjustifiable  economic 
rent  from  flowing  gas."  56  FPC  at  521 
(footnote  omitted).  Opinion  Nos.  770  and 
770-A  were  likewise  affirmed  on  appeal. 
American  Public  Gas  Association  v. 
FPC.  supra,  in  which  the  court  held  that 
"the  Commission  has  latitude  to 
reconsider  its  experiment  in  abandoning 
vintaging."  567  F.2d  at  1033. 

It  seems  clear  based  on  the  above- 
cited  judicial  precedents  that  the  issues 
of  replacement  costs  versus  historical 
costs  as  well  as  vintage-based  versus 
uniform  rates  are  matters  within  the 
Commission's  reasonably  exercised 
discretion.  Based  on  the  record  in  this 
case,  the  Commission  con^cludes  that  to 
continue  the  decision  in  Opinion  Nos. 
770  and  770-A  to  reinstate  vintaging  is 
no  longer  wise  or  consistent  with  sound 
regulatory  policy.  The  record  in  this 
proceeding  demonstrates  that  the 
pricing  of  regulated  gas  below  the 
marginal  cost  of  gas  produces 
distortions  in  the  exploration  and 
development  of  additional  gas  supplies 
and  in  the  consumption  of  all  gas 
supplies.*'^ 

The  NGPA  provides  strong  economic 
support  for  pricing  old  gas  at  the  long- 
run  marginal  cost  of  gas,  which  is 
equivalent  to  replacement  cost.  As  we 
have  previously  noted.  Congress  in 
enacting  the  NGPA  implicitly  recognized 
that  the  natural  gas  producing  industry 
is  workably  competitive.'*"  This  fact 
has  been  recognized  by  the 
Commission  •"•  as  well  as  the 
courts  '•**  and  the  validity  of  the 
competition  premise  has  been  amply 
demonstrated  by  experience  subsequent 
to  the  NGPA's  enactment.'*'  We  agree 
with  the  persuasive  analysis  of  the 
Department  of  Justice  concerning  the 
determination  of  prices  in  a  competitive 
market.  DOJ  summarizes  that  process  as 
follows  (DO!  at  7-8): 

In  a  competitive  industry,  market  forces 
drive  prices  toward  the  producer's  marginal 
cost.  Where  price  equals  marginal  cost, 
consumers  are  paying  precisely  the  social 
cost  incurred  to  produce  the  last  unit  of 
output.  If  at  any  time  the  price  is  too  high, 
excessive  returns  will  encourage  other 
producers  to  enter  the  market,  thereby 
increasing  production,  lowering  prices,  and 
eliminating  excessive  returns.  Similariy.  if 
demand  increases,  price  will  rise, 
encouraging  additional  production  that  was 
not  economically  viable  al  the  lower  price. 
This  process  will  continue  until  supply  and 


■**  See  discussion  in  Sections  IV.  B  and  IV.  D. 

'»•  See  discussioa  infra  at  140-41. 

' "  Order  No.  438.  SO  FR  at  42416. 

'*'  Pennzoil  v.  FERC  645  F.2d  360  (5lh  Cir.  1961): 
Transcontinental  Gas  Pipe  line  Corp.  v.  State  Oil 
and  Gas  Board  of  Mississippi.  474  U.S..  66  LEd.  2d 
732  (Jan.  22. 1986). 

'•'  See  discussion,  infra  al  140-44. 


demand  reach  equililMium  and  price  reflects 
marginal  cost.  Prices  established  by 
competitive  market  forces  are  in  this  way 
driven  loward  marginal  cost.  Such  prices 
send  the  proper  signals  to  tx)th  producers  and 
consumers,  leading  them  to  produce  and 
consume  the  optimal  amount  of  goods  and 
services,  and  thus  ensuring  that  society 
makes  the  most  efficient  use  of  its  resources. 
(Footnotes  omitted). 

Thus,  in  a  competitive  market,  prices 
are  driven  toward  marginal  or 
replacement  cost.  In  the  terminology  of 
economics  this  is  referred  to  as 
unconstrained  marginal  cost  pricing.'*' 
Since  the  natural  gas  market  is  in  fact 
competitive.  DOJ  argues  that  market 
prices  are  just  and  reasonable  per  se. 
absent  fraud,  abuse  or  similar  conduct. 
We  agree  that  marginal  costs  best 
reflect  the  level  at  which  prices  would 
be  established  if  deregulation  of  old  gas 
were  to  occur.  Since  the  purpose  of 
regulation  is  to  attempt  to  achieve  the 
price,  profit,  output  and  efficiency  levels 
that  would  exist  were  the  regulated 
market  actually  competitive,'*^  it 
follows  that  the  regulated  price  should 
refiect  marginal  cost  to  the  extent 
allowed  by  law.  It  should  be  noted  that 
the  post- 1974  rate  constitutes  only  a 
ceiling  price.  Under  DOE's  good  faith 
negotiation  rule,  old  gas  would  actually 
be  priced  at  the  prevailing  market  price 
or  the  new  ceiling  price,  so  the  practical 
effect  of  the  proposed  rule  is  to  provide 
a  price  for  old  gas  equal  to  the  market 
price  or  replacement  cost,  whichever  is 
lower.  Thus,  to  the  extent  the  new 
ceiling  price  is  not  constraining  DOJ's 
analysis  and  conclusions  apply. 
However,  the  new  ceiling  price  serves 
as  a  regulatory  guarantee  that  old  gas 
prices  will  not  exceed  replacement  cost 
even  if  marginal  cost  pricing  would 
require  such  a  result. 

The  fact  that  there  is  an  excess  of  gas 
deliverability  at  the  present  time  in  no 
way  affects  the  determination  of  the  just 
and  reasonable  rate.  As  prices  fall  due 
to  the  current  surplus,  exploration  and 
supply  will  decline  '*•*  and  demand  and 
consumption  will  increase.  At  such  time 
as  supply  and  demand  reach 
equilibrium,  as  they  surely  will,  the  price 
of  deregulated  gas  will  rise 
disproportionately  above  the  market 
determined  price  unless  the  old  gas 
price  structure  is  modified,  and  the  cycle 
of  boom  and  bust  will  be  repeated. 


'"'  In  Tenneco  v.  FERC.  supra,  the  court 
recognized  that  "in  a  free  market,  compelilive 
biddinii  would  tend  to  equalize  the  prices  of  flowing 
and  new  ){as.  The  Commission's  vintaging  policy 
insulates  consumers  from  market  forces  and 
provides  them  with  gas  al  one-fifth  Ibp  price  of 
rv^placemenl  gas"  571  F.2d  al  641. 

'•'  Northern  Natural  Gas  Co.  v.  FPC.  399  F.2d  953 
lU.C.  Cir.  1966). 

'««  .Sw  IPAA  Hi  3-4. 


Allowing  old  gae  to  be  priced  up  to  the 
level  of  replacement  cost  will  help  break 
the  cycle.  Obviously  there  can  be  no 
guarantee  that  the  post-1974  price  will 
remain  market  responsive  due.  among 
other  things,  to  possible  changes  in  the 
supply  of  and  demand  for  gas.  which 
ultimately  determines  the  market  price 
of  gas.  Thus  there  can  be  no  assurance 
that  there  will  not  occur  in  the  future  a 
divergence  in  price  as  between  new  and 
old  gas.  However,  we  believe  that  the 
action  taken  in  this  rule  represents  a 
pragmatic  approach  the  Commission  can 
take  within  its  authority  under  the  NGA 
and  NGPA  to  eliminate  distortions  in 
the  price  structure  of  natural  gas  and  to 
make  that  structure  more  economically 
efficient.  The  effect  of  this  nile  will  be  to 
reduce  significantly  price  distortions 
which  would  occur  in  the  event  no 
changes  were  made  in  the  existing  price 
structure. 

Once  the  Commission  has  determined 
to  base  the  new  ceiling  price  for  old  gas 
on  replacement  cost,  it  must  define  the 
current  replacement  cost  of  gas.  Then 
the  Commission  must  determine  how  to 
incorporate  replacement  cost  into  the 
new  ceiling  price.  The  Commission  must 
also  decide  whether  to  further  adjust  the 
new  ceiling  price  by  including  additional 
factors  in  its  definition  besides 
replacement  cost.  Finally,  the 
Commission  must  determine  whether 
the  new  ceiling  price,  based  on 
replacement  cost  and  other  relevant 
factors,  is  just  and  reasonable  within  the 
meaning  of  the  Natural  Gas  Act. 

In  defining  the  current  replacement 
cost  of  gas,  the  Commission  has 
considered  the  comments  in  the  record, 
its  own  precedents,  and  data  on  the 
technology  of  exploring  for  and 
developing  natural  gas  reserves. 

First,  the  Commission  has  considered 
its  most  recent  definition  of  replacement 
cost,  incorporated  into  the  rate  for  new 
gas  for  the  1975-1976  biennium  under 
Opinion  No.  770-A  and  adjusted  for 
infiation  by  Congress  under  the  NGPA. 
Because  this  defmition  of  replacement 
cost  was  affirmed  on  judicial  review 
and  incorporated  by  Congress  into  the 
NGPA.  the  Commission  considers  it  an 
approved  point  of  departure  for 
determining  the  replacement  cost  of  gas 
in  1986. 

In  Opinion  Nos.  770  and  770-A.  the 
Commission  established  a  "zone  of 
reasonableness"  for  the  replacement 
cost  of  gas  in  the  1976  test  year  of 
between  $1.31  per  Mcf  and  $1.54  per 
Mcf.  each  escalating  at  4  cents 
annually.'*'  Based  on  this  estimate  of 


replacement  cost,  the  Commission  then 
set  $1.42  per  Mcf.  also  escalated  4  cents 
annually,  as  the  new  rate  for  post-1974 
gas.  NGPA  section  101  then  provided  for 
escalation  of  the  po8t-74  rate  according 
to  an  implicit  GNP  deflator.  Thus,  the 
Opinion  770-A  "zone  of 
reasonableness"  for  the  current 
replacement  cost  of  gas.  adjusted  by  the 
NGPA  price  deflator,  would  be  between 
$2.37  per  MMBtu  and  $2.79  per  MMBtu 
in  June.  1986. 

To  determine  whether  the  Opinion 
770-A  replacement  cost  is  still 
reasonable,  the  Commission  has 
reviewed  the  "discounted  cash  flow" 
("DCF*)  methodology  on  which  it  was 
based.  The  DCF  methodology,  first  used 
by  the  Commission  in  Opinion  699-H, 
recognizes  that  the  value  of  an 
investment  «xtend8  over  time  and  that 
the  present  value  of  the  cash  flow  from 
that  investment  must  yield  a  rate  of 
return  comparable  to  other  investments 
with  similar  risk.  By  examining  the  cash 
flow  of  the  investment  over  the  life  of 
the  project,  the  DCF  analysis  is  able  to 
account  for  cost  of  capital  for  invested 
funds,  including  dry  hole  expenditures, 
and  variations  in  cash  flow.  By  viewing 
the  project  in  its  entirety,  the  DCF 
analysis  permits  determination  of  a  rate 
of  return  that  compensates  investors  for 
their  risks  and  encourages  future  drilling 
efforts. 

Specifically,  the  DCF  methodology 
used  in  Opinions  No.  699-H  and  770-A 
assumes  a  single  project  and  focuses  an 
anticipated  cash  flows  over  the  hfe  of  a 
well  rather  than  on  revenues  and  costs 
in  any  one  year  as  does  a  rate  base  cost 
of  service  method.  The  principal  costs  or 
negative  cash  flows  are  assumed  to 
occur  in  the  3-year  preproduction  period. 
Operating  expenses  and  other 
expenditures,  as  well  as  projected 
revenues,  are  assumed  to  occur  during  a 
15-year  productive  period. 

In  addition  to  DCF  analysis.  Opinion 
Nos.  699-H  and  770-A  also  applied 
modifications  to  the  replacement  cost 
methodology  which  originated  in 
Permian  /.'•*  Basically.  Permian  I 
estimated  the  average  unit  cost  per  Mcf 
of  gas  produced  from  successful  gas 
.   wells  during  a  selected  test  period.  The 
unit  cost  is  derived  by  dividing  the  cost 
per  foot  of  drilling  and  equipping  the 
average  successful  gas  well  by  its 
estimated  productivity.  Estimated 
productivity  was  derived  by  dividing  the 
additions  to  non-associated  gas  reserves 
by  related  gas  well  footage.  However, 
the  costs  of  unsuccessful  wells  were 
treated  as  expenses,  and  were  not 
included  in  the  investment  rate  base. 


••*56PPC567. 


'••  34  FPC  ISe.  affd  390  U.&  747  JlflBS). 
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Permian  I  then  provided  an  average 
investment  recovered  over  the  depletion 
life  of  the  average  gas  weH. 

Besides  modifying  Permian  I  to  adopt 
DCF  analysis.  Opinion  699-H  included 
dry-hole  expenditures  in  the  rate  base 
and  considered  the  effects  of  federal 
income  taxes  in  its  cost  analysis.  This  is 
because  exploratory  drilling  is  the 
principal  source  of  new  gas  supplies, 
and  a  successful  exploratory  drilling 
routinely  will  result  in  the  drilling  of 
many  dry-holes.  Thus,  a  key  variable  in 
the  Opinion  Nos.  699-H  and  770-A  cost 
methodology  becomes  "productivity."  in 
terms  of  the  amount  of  natural  gas 
added  to  reserves  for  every  foot  of 
drilling  that  results  in  some  addition  to 
reserves.  The  productivity  factor 
determines  successful  well  cost  per  Mcf. 
which  in  turn  underlies  other  cost 
inputs,  such  as  dry-hole  cost  per  Mcf, 
lease  acquisition  cost  per  Mcf,  and  other 
production  and  exploratory  costs  per 
Mcf. 

In  establishing  the  $1.42  per  Mcf  post- 
74  new  gas  rate.  Opinion  77&-A  itself 
modified  the  Opinion  No.  699-+I  cost 
inputs  in  certain  respects.  Drilling  costs 
were  changed  to  reflect  higher  costs 
actually  incurred  in  1973  and  1974. 
Productivity  data  were  expanded  from  7 
years  (1966-1972)  to  also  include  1973 
and  1974  data.  The  depletion  life  of  the 
average  well  was  changed  from  18  years 
to  15  years  (with  a  3-year  pre-production 
period).  In  view  of  the  repeal  of  the 
percentage  depletion  allowance  in  the 
Tax  Reduction  Act  of  1975,  income  tax 
liabilities  were  estimated  based  on  a 
marginal  tax  rate  of  48  percent.  A  15 
percent  rate  of  return  was  allowed. 

On  judicial  review,  the  D.C.  Circuit 
affirmed  the  Opinion  No.  770-A  rate  of 
$1.42  per  Mcf  against  challenges  to  the 
DCF  methodology  and  the  inputs  chosen 
by  the  Commission  for  drilling 
productivity  and  income  taxes  payable. 
In  response  to  the  charge  that  the 
Commission  relied  on  unverified 
industry-collected  data  for  successful 
feet  of  drilling  and  for  gas  reserves 
added,  the  court  held  that  such  reliance 
was  not  unreasonable,  especially  where 
the  Commission  attempted  to  correct  for 
any  weakness  in  the  data  by  using  an  8- 
9  year  multi-year  average.  IJsing  the  two 
multi-year  averages  (8  years  and  9 
years),  the  Commission  had  calculated 
average  productivity  as  300  Mcf/ft,  the 
midpoint  of  a  range  between  279  Mcf/ft 
(9  years)  and  323  Mcf/ft  (8  years).  In 
response  to  the  contention  that  the 
Commission  had  estimated  tax  liability 
based  on  an  economic  model  rather  than 
on  actual  taxes  paid,  the  court  sustained 
the  economic  model.  The  model  had 
assumed  taxes  payable  at  a  48  percent 


corporate  rate,  and  estimated  that  27 
cents  of  the  total  43  cents  allowed  for 
taxes  was  attributable  to  the  repeal  of 
the  percentage  depletion  allowance 
effective  July  1, 1976. 

Based  on  this  review,  the  Commission 
concludes  that  the  Opinion  No.  770-A 
DCF  methodology,  as  sustained  on 
judicial  review,  is  still  a  reasonable 
methodology  for  calculating  the 
replacement  cost  of  gas.  DCF  analysis 
calculates  replacement  cost  on  the  basis 
of  the  more  reliable  time  value  of 
money,  and  thus  produces  an  estimate 
of  the  true  yield  over  the  life  of  an 
investment.  In  addition,  the  key  input  of 
productivity  is  calculated  by  using 
trended  drilling  costs  and  reserve 
additions  over  a  multi-year  range 
representative  of  the  long-term  nature  of 
reserve  replacement.  The  capitalization 
of  dry-hole  costs  also  recognizes  the 
inherent  long-term  risks  of  exploratory 
drilling,  itself  the  key  variable  in 
replacing  gas  reserves.  Finally.  Opinion 
No.  770-A  includes  an  estimate  for 
income  taxes  payable,  in  order  to 
quantify  the  key  role  tax  liability  plays 
in  drilling  investments. 

The  Commission  notes  that  Congress 
intended  the  replacement  cost  rate  for 
po8t-'74  gas  to  be  updated  by  reference 
to  the  implicit  price  deflator  included  in 
NGPA  section  101.  This  is  because 
section  101,  when  read  in  conjunction 
with  sections  104(b)(2)  and  106(c). 
preempts  any  attempt  by  the 
Commission  to  revise  the  NGPA  ceiling 
price  for  po8t-'74  gas  downward,  based 
on  any  Opinion  No.  770-A  DCF  analysis 
that  yields  a  current  replacement  cost  of 
gas  less  than  that  yielded  by  the  NGPA 
price  deflator. 

The  second  estimate  of  replacement 
cost  the  Commission  has  considered  is 
the  $2.77  per  MMBtu  estimate  included 
in  the  initial  comments  of  the  Indicated 
Producers.  The  Indicated  Producers 
updated  the  Opinion  No.  770-A  DCF 
analysis  to  include  the  most  recently 
available  data  on  productivity,  reserve 
additions,  income  tax  liability,  drilling 
costs,  and  the  industry  capital  structure. 

A  price  adjustment  of  4  percent 
annually  over  15  years  beginning  in  1986 
was  used  for  the  NGPA  price  deflator. 
Productivity  was  estimated  at  145  Mcf/ 
ft,  based  on  a  5-year  range  of  120  to  159 
Mcf/ft  between  1980  and  1984.  Income 
taxes  were  estimated  on  the  basis  of  the 
current  46  percent  corporate  income  tax 
rate  and  the  8  percent  rate  for 
investment  tax  credits. 

Successful  gas  well  and  dry-hole  costs 
per  foot  were  calculated  on  the  basis  of 
an  average  of  1984  and  1985  costs 
calculated  by  the  American  Petroleum 
Institute  and  the  Energy  Information 


Administration.  Lease  acquisition  costs 
were  estimated  as  decreasing  at  the 
same  rate  as  producing  well  costs,  15 
percent  annually  since  1982,  the  most 
recent  year  for  which  actual  lease  costs 
are  available.  Other  exploratory  costs 
were  estimated  on  the  basis  of  an 
assumption  that  they  have  decreased  at 
the  same  rate  as  successful  gas  well 
costs  since  1982.  the  last  year  actual 
data  is  available.  In  any  case,  the  ratio 
of  other  exploratory  costs  to  successful 
gas  well  costs  is  calculated  to  be  the 
same  as  the  1979-1982  average,  which 
itself  is  less  than  one-third  the  1970-1974 
average  used  in  Opinion  No.  770-A. 
Similarly,  exploratory  overhead  costs 
are  assumed  to  have  decreased  at  the 
same  rate  as  dry-hole  costs  since  the 
last  available  data  in  1982.  Dry-hole 
footage  and  deeper  dry-hole  costs  are 
based  on  1981-1984  ranges. 

Inputs  not  changed  from  the  Opinion 
No.  770-A  data  include  operating 
expenses,  regulatory  expenses,  cost 
allocations  to  gas.  royalty  costs,  other 
production  facilities  costs,  and 
recompletion  and  deeper  drilling  costs. 
Finally,  based  on  the  increased  debt/ 
equity  ratios  in  the  industry  capital 
structure,  a  13.25  percent  computational 
rate  of  return  was  used,  compared  to 
14.16  percent  under  Opinion  No.  770-A. 

The  Commission  considers 
productivity  to  be  the  factor  most  likely 
to  affect  the  accuracy  of  the  Indicated 
Producers'  estimate.  Productivity  is  the 
ratio  of  reserve  additions  to  successful 
drilling  footage,  and  the  Indicated 
Producers  use  a  5-year  range,  as 
opposed  to  longer  8  and  9  year  ranges 
used  by  the  Commission  in  Opinion  No. 
770-A.  In  order  to  assure  that  the  1980- 
1984  productivity  range  of  120  to  159 
Mcf/ft  is  not  inconsistent  with  a  more 
reliable  range,  the  Commission  has 
recalculated  the  productivity  factor 
based  on  data  for  the  most  recent  8 
years  available.  1977-1984.  This  requires 
adding  data  for  the  years  1977-1979  to 
the  1980-1984  data  used  by  the  Indicated 
Producers.  The  following  table 
summarizes  the  data: 
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This  data  indicates  the  145  Mcf/ft 
estimate  is  within  the  range  of 


Federal  Register  /  Vol.  51.  No.  117  /  Wednesday.  June  18.  1986  /  Rules  and  Regulations        22189 


productivity  factors  experienced  since 
1977.  In  addition,  the  other  cost  factors 
used  by  the  Indicated  Producers,  such  as 
dry-hole  costs  and  successful  well  costs, 
are  within  the  range  of  cost  increases 
indicated  by  the  general  rate  of  inflation 
in  the  overall  economy  since  Opinion 
No.  770-A.  Finally,  where  certain  cost 
factors,  such  as  production  facilities 
costs,  other  exploratory  costs,  and  lease 
acquisition  costs,  are  extrapolated  from 
less  recent  actual  data  by  comparison  to 
the  general  downward  trend  of  drilling 
costs,  the  calculation  appears 
reasonable. 

For  these  reasons,  the  Commission 
concludes  the  Indicated  Producers' 
$2.77/MMBtu  replacement  cost  estimate 
is  reasonable  because  it  updates  the 
Opinion  770-A  DCF  inputs  to  reflect 
changed  industry  conditions  since  1976, 
In  reviewing  these  two  estimates  for 
replacement  cost,  the  Commission  has 
considered  technological  factors  which 
affect  the  economics  of  reserve 
replacement. 

As  the  Office  of  Technology 
Assessment  (OTA)  has  explained,  the 
discovery  of  new  gas  fields  represents 
the  single  most  important  force 
necessary  for  building  a  sustainable 
natural  gas  supply."'  A  new  gas  field 
not  only  adds  to  current  reserves,  it  also 
provides  a  source  of  considerably  larger 
additions  to  future  reserves  through  field 
growth  after  the  discovery  year. 
Therefore,  the  economics  of  new  field 
discovery  rates  are  an  important  factor 
in  defining  the  long-term  replacement 
cost  of  gas. 

According  to  OTA,  the  rate  of  annual 
additions  to  reserves  from  new  field 
discoveries  depends  on  several  key 
variables: 

— The  undiscovered  resource  base.  The 
geologic  nature  of  the  remaining 
resource  base,  such  as  amount; 
location,  size,  and  distribution  of 
fields;  and  types  of  geologic  traps;  all 
infiuence  the  future  discovery  of  new 
fields.  In  this  respect,  the  Commission 
notes  that  the  average  size  of  new  gas 
fields  has  become  considerably 
smaller  over  the  last  twenty  years. 
Thus,  the  rate  of  new  field  discoveries 
is  much  more  dependent  today  on 
sustaining  a  strong  and  stable  level  of 
drilling  over  time,  than  on  the  erratic 
discovery  of  a  small  number  of  giant 
fields. '••  For  this  reason,  the 


'  •'  U.S.  Natural  Gas  A  vailobility:  Ga$  Supply 
Thmugh  the  Year  2000.  Office  of  Technology 
Atseisment.  OTA-E-245  (Febniary  1985)  at  pp.  82- 
86 

■"Mat  85. 


Commission  considers  that  the  decline 
in  gas  well  completions  since  1981, 
accelerated  by  this  year's  collapse  in 
drilling,  will,  if  continued  for  several 
years,  cause  a  serious  shortfall  in 
reserve  additions  beginning  when  the 
current  surplus  deliverability 
disappears.  The  Commission 
concludes  that  setting  old  gas  prices 
at  replacement  cost  would  not  only 
help  stem  any  overall  shortfall  in  gas 
drilling,  it  would  also  assure  the 
availability  of  enhanced  old  gas 
supplies  to  plug  the  gap  in  reserve 
replacement  when  today's  drilling 
slump  causes  a  decline  in  new  field 
discoveries  by  the  early  19808."* 
— Exploration,  drilling,  and  production 
technology.  Overall  discovery  rates 
are  affected  by  drilling  success  rates 
and  development  costs.  These  costs 
themselves  are  dependent  on 
improvements  in  technology, 
hydraulic  fracturing  for  tight  sands, 
and  offshore  drilling  techniques  for 
deep  water  drilling.  In  this  regard,  the 
Commission  notes  that,  although 
drilling  costs  may  have  declined  since 
their  late-l970s  peak,  the  basic  trend 
of  new  field  discoveries — from  high- 
permeability  to  low-permeability 
sands,  from  shallow  to  deeper  zones, 
and  fix>m  conventional  techniques  to 
more  costly,  complex,  capital- 
intensive  techniques — has  not 
changed.  For  example,  although  most 
new  field  discoveries  continue  to 
come  from  more  traditional  gas 
producing  areas,  such  as  onshore  and 
in  the  Gulf  of  Mexico,  these  areas  are 
considered  mature  and  future 
discoveries  are  expected  to  come  by 
more  expensive  means,  such  as 
drilling  in  deeper  waters  of  the  Gulf  or 
in  tighter  sands  on-shore.  For  this 
reason,  although  the  success  rate  of 
the  domestic  drilling  industry  can 
remain  high,  the  Commission 
concludes  that  the  real  costs  of  this 
success  rate  are  likely  to  increase 
over  the  long-term,  as  the  technology 
necessary  to  sustain  the  success  rate 
keeps  pace  with  the  more  complex 
and  difficult  geology  of  the  new  areas 
explored. 
— Historic  and  current  gas  prices,  and 
industry  willingness  to  take  risks. 
With  new  gas  field  discoveries  coming 
from  smaller  fields  and  under  more 
risky  technologies  and  geology,  gas 
prices  and  return  on  investment 
become  much  more  important.  Higher 
gas  prices  for  current  gas  production 
increase  cash-flow  and  internally 
generated  capital  in  the  drilling 
industry  overall.  But.  as  demonstrated 


by  the  commenters  in  this  record,  they 
also  allow  delayed  abandonment  or 
enhanced  recovery  of  wells  whose 
production  would  otherwise  be 
uneconomic  at  current  prices."" 
Higher  prices  are  also  a  primary 
factor  in  encouraging  exploration  and 
development  of  those  new  field 
prospects  that  already  known  through 
previous  exploratory  activities,  but 
have  not  been  developed  because  of 
economic  conditions  or  the       j 
availability  of  more  promising 
prospects  elsewhere.  According  to 
OTA.  the  past  exploratory  experience 
of  existing  producers  is  therefore  a 
principal  determinant  of  positive 
changes  in  new  field  discovery  rates 
over  the  short-term."' 
Based  on  the  technology  and  geology 
of  new  gas  field  discovery  rates,  the 
replacement  cost  of  gas  should  be  that 
price  necessary  to  compensate  for  likely 
long-run  increases  in  real  drilling  and 
development  costs  in  frontier  areas.  The 
price  should  also  assure  that  exploration 
and  development  capital  is  more 
efficiently  allocated  to  enhancing 
recovery  in  existing  fields  or  to  drilling 
new  prospects  which  are  already  known 
from  past  exploratory  experience. 

The  Commission  considers  that  the 
current  pre-1985  weighted  average  cost 
of  new  gas  under  sections  102  and  103  of 
the  NGPA  represents  a  reasonable  non- 
cost  factor  on  which  to  compare  the  two 
replacement  cost  prices  established 
under  DCF  analysis.  This  is  because  the 
most  recent  period  in  which  drilling 
levels  sustained  the  highest  level  of 
reserve  replacement  was  1979-1984,  the 
years  when  pipelines  purchased  the 
bulk  of  their  new  supplies  of  offshore 
and  onshore  gas.  Because  of  the 
continuing  distortions  of  the  old  gas 
cushion,  these  years  also  represent  a 
balancing  between  the  price  distortions 
caused  by  perceived  shortages  at  the 
begiiming  of  the  period  and  a  perceived 
surplus  at  the  end  of  the  period.  The 
years  1985  and  early  1986  themselves 
represent  one  extreme  of  the  these 
distortions.  However,  the  current  1986 
average  cost  of  sections  102  and  103  gas 
($3.14  per  Mcf  as  of  April  1. 1986)  is  used 
in  order  to  assure  an  estimate  at  the 
conservative  end  of  actual  replacement 
cost. 

Based  on  these  two  DCF  estimates  of 
replacement  cost  and  the  non-cost  factor 
of  current  average  new  gas  prices,  the 
Commission  concludes  that  the  long- 
term  replacement  cost  of  gas  is  within  a 
range  whose  low  point  is  the  estimate  of 


>••  U.  at  83. 


"0  See  eg.  initial  commenti  of  Indicated 
Producers.  DOE,  ACA. 

• ' '  U.S.  Natural  Cos  Availability,  op.  dt.  at  83. 


BEST  COPY  AVAILABLE 


22190 


F.dT,l  Ragfet»r  /  Vol.  Si!  No.  117  /  Wednesday.  |une  1&  1986  /  Rules  and  ReKulations 


Federal  Register  /  Vol.  51.  No.  117  /  Wednesday.  }une  18,  1986  /  Rules  and  Regulations        22191 


replacement  cost  in  Opinion  Nos.  770 
and  770-A.  adjusted  by  the  NGPA 
deflator  ($2-^7  per  MMBtu  as  of  |une. 
1986).  The  Commission  concludes  the 
high  jjoint  of  the  range  of  current 
replacement  co«t  ia  the  Indicaled 
Producers'  updated  DCF  replacement 
cost  estimate  ($2.77  per  N4MBtoi).  The 
midpoint  of  this  zone  of  reasonableness 
for  replacement  cost  is  SZ-OT-per 
MMBtu.'"  However,  because  of  the 
volatility  of  the  Indicated  Producers' 
estimate  of  the  productivity  factor,  the 
Commission  will  incorporate  the  low 
point  of  the  replacement  cost  range. 
$2.57  per  MMBtu.  into  the  definition  of 
the  new  ceiling  price;  $2.57  p«r  MMBtu 
is  the  most  recent  estimate  of 
replacement  cost  bassd  on  a  full 
national  rate  case  and  is  expressly 
updated  by  Congress  to  reflect  the 
general  effects  of  inflation.  Although 
$2.57  per  MMBtu  may  not  as  accurately 
reflect  the  changes  in  DCF  inputs  since 
1976  as  the  Indicated  Producers'  $2.77 
estimate  does,  the  Commission 
nevertheless  considers  the  lower- 
estimate  more  reasonable,  because  it 
recognizes  that  any  prediction  of 
replacement  cost  is  subject  to  constant 
changes  in  its  input  variabtes,  such  as 
productivity,  income  taxes  payable,  and 
drilling  costs.  Therefore,  defining  the 
new  ceiling  price  for  old  gas  based  on 
the  $2.57  per  MMBtu  low  estimate  will 
protect  consumers  against  potential 
inaccuracies  in  the  Indicated  Producers' 
updated  estimate.  At  the  same  time. 
$2.57  per  MMBtu  is  within  the  minimum 
estimate  of  replacement  cost  necessary 
to  compensate  producers  for  the  time 
value  of  money  invested  in  finding  and 
developing  new  supplies  of  gas  for 
future  consumers.  For  these  reasons,  the 
Commission  determines  that  $2.57  per 
MMBtu  is  a  just  and  reasonable  ceiling 
price  within  the  meaning  of  the  Natural 
Gas  Act. 

However,  the  Commission  als« 
recognizer  that  current  average 
wellhead  prices,  especially  those  in  spot 
markets,  are  likely  to  be  below  the  $2.57 
per  MMBni  new  ceiling  price  when  it 
takes  effect.  Because  reserve 
replacement  is  tied  closely  to  drilling, 
and  drilling  levels  have  declined 
substantially  over  the  last  2  years,  the 
Commission  considers  that  current 
wellhead  prices  are  themselves  below 
the  long-term  cost  of  replacing  gas 
reserves  at  the  margin,  even  though  they 
may  accurately  reflect  the  short-term 


JM  I 


"»  The  Commission  noles  thai  even  the  $2.77/ 
MMBlu  replacement  co«t  estimate  hg  the  Indicated 
Producers  is  below  the  S3.14  per  Mcf  current 
Hverage  cost  of  new  gas  under  NGPA  sections  102 
and  103. 


marginal  costs  of  buying  gas  in  the 
market  place. 

In  order  to  assure  that  old  gas  prices 
are  paid  at  the  current  market  price  or 
the  ceiling  price,  whichever  is  lower,  the 
Commission  has  incorporated  the  "good 
faith  negotiation"  procedures  into  the 
ceiling  price  as  a  further  restriction  on 
its  collection  under  existing  contracts. 
The  "good  faith  negotiation"  procedure 
prohibits  a  first  seller  from  collecting  the 
new  ceiling  price  from  an  existing 
purchaser  under  an  indefinite  price 
esclator  clause,  unless  the  parties  have 
mutually  agreed  to  the  new  price  under 
current  market  conditions.  The  "good 
faith  negotiation"  procedure  thus  is  an 
integral  part  of  the  definition  of  the  new 
ceiling  price  itself. 

The  $2.57  per  MMBtu  price 
established  by  this  rule  will  operate 
only  as  a  ceiling  price,  and  actual 
prices  paid  for  old  gas  in  the  market 
place  are  likely  to  be  substantially 
below  the  ceiling  price  as  long 
as  the  cxirrent  surplus  deliverability 
keeps  short-term  marginal  costs  below 
the  actual  replacement  cost  of  gas.  Of 
course,  as  the  market  clears  the  surplus 
and  supply  and  demand  come  into 
balance,  the  market  prices  for  old  gas 
will  more  closely  reflect  its  long-term 
replacement  cost.  When  this  happens, 
the  $2.57  per  MMBtu  price  will  restrict 
market  forces  from  raising  old  gas  prices 
above  the  just  and  reasonable  ceiling 
price  set  by  this  final  rule. 

Based  on  the  foregoing  considerations 
as  well  as  our  findings  concerning  the 
unjustness  and  unreasonableness  of  the 
existing  old  gas  price  structure  and  the 
effect  of  the  proposed  rule  on  gas  supply 
and  overall  prices,  the  Commission  finds 
that  the  proposed  ceiling  price  is  just 
and  reasonable  within  the  meaning  of 
the  NGA. 

D.  Effect  of  Higher  Prices  on  Old  Gas 
Production. 

The  Commission  finds  that 
eliminating  vintaging  will  substantially 
increase  recoverable  reserves  of  old  gas 
through  delayed  abandonment  of  wells. 
Since  a  well's  pressure  and  production 
decline  over  time,  revenues  from  the 
well  also  decline.  When  those  revenues 
no  longer  offset  the  costs  of  production 
(which  remain  relatively  constant),  a 
producer  will  abandon  the  well. 
Therefore,  raising  the  ceiling  prices  for 
pre-1974  gas  will  permit  production  to 
continue  to  a  lower  pressure  and  level  of 
production,  since  revenues  will  not 
outstrip  costs  until  production  has  fallen 
to  a  lower  level. 

Comments.  DOR  large  and  small 
producers,  public  service  commissions 
in  producing  states,  and  trade 
associations  representing  industrial  and 


other  large  end-users  generally   _ 
that  the  proposed  rule  will  result  in 
increased  production  of  old.gas».sinc* 
wells  will  remain  economic  to  lower 
pressure  levels.  DOE  estimates  that  the 
increase  will  be  between  9  and  12  Tct 
Its  best  estimate  is  11  Tcf. 

DOE'S  estimate  is  based  on  a 
methodology  first  developed  in  a  study 
by  C.  S.  Matthews  of  the  Shell  Oil 
Company  in  April  1983  (the  1983  Shell 
study).  That  study  sought  to  estimate  the 
increased  production  resulting  from,  total 
decontrol  of  natural  gas  prices.  Dr.  ^ 
Matthews  picked  the  fourteen  laJgts*' 
gas  fields  in  the  U.S..  accounting  for 
approximately  thirty-percent  of  total 
nationwide  production  of  old  gas.  as 
representative  of  all  gas  in  the  nation. 
For  each  field,  the  increase  in> 
recoverable  reserves  from  lower 
abandonment  pressure  was  estimated. 
The  fourteen  field  data  were  then 
extrapolated  to  a  nationwide  basis  ''* 
to  estimate  the  total  increase  in 
production. >^*  While  DOE  uses  the 
same  general  methodology  asSheU,  it 
makes  certain  modifications  both  in  the 
methodology  and  data  employed.  It 
makes  these  modifications  in  response 
to  various  criticisms  of  the  Shell  study 
made  by  Congress'  Office  of  Technology 
Assessment  (OTA)  '"  and  to  reflect 
increased  production  from  DOE's  old 
gas  proposal  as  opposed  to  total 
decontrol.  For  example.  DOE  assumes  a 
price  increase  only  to  ihe  new.  ceiling 
price.  Also,  it  scales  down  the  final 
result  in  order  to  correct  for  the  fact  that 
some  of  the  increased  production 
predicted  by  the  Shell  methodology 
would  occur  in  any  event  under  existing 
NGPA  incentive  prices. 

Indicated  Producers  present  an  update 
of  the  Shell  study  to  show  the  effect  of 
the  DOE  proposal.  The  updated  shidy 


'"  The  extrapolation  was  made  aa  follows:  Firat 
total  January  1. 1981  national  reserves  of  old  gas 
responsive  to  deregulation  were  calculated  to  ht  115 
Tcf.  This  figure  was  divided  by  the  January  1. 1881 
recoverable  reserves  in  the  fourteen  fields  of  41.3 
Tcf  to  obtain  a  scaling  factor  of  2.8. 

'"  The  Shell  study  estimated  that  decontrot- 
would  permit  production  of  an  additional  27  Tcf 
through  delayed  abandonment.  It  also  foi»«t  that 
decontrxjl  would  bring  about  production  of  an 
additional  18  Tcf  through  infill  drilHng  and  7  Tcf 
through  additional  production  enhancement  work, 
for  a  total  of  S2  Tcf. 

"»  These  criticisms  were  made  in  a 
memorandum  by  the  OTA  staff  entitled  £^ecU«| 
Decontrol  on  Old  Gas  Recovery  dated  February 
1964.  Congress's  Technology  Assessment  Board 
neither  reviewed  nor  approved  the  memorandum. 
The  memorandum,  while  criticiiing  the  Shell  study, 
found  that  decontrol  would  permit  production  of  an 
additional  7-20  Tcf  through  delayed  abandonment 
7-14  Tcf  through  infill  drilling,  and  4  Tcf  through 
well  stimulation,  for  a  total  of  19-38  Tcf.  OTA 
assumed  that  under  decontrol  prices  would  rise  to 
S3.50  to  S4.aO  per  MMBlu. 


assumes  an  increase  in  price  to  the  new 
ceiling  price  but  otherwise  uses 
essentially  the  same  data  and 
methodology  as  the  original  study.'^' 
This  study  predicts  that  the  old  gas 
proposal  will  increase  old  gas 
production  by  16  Tcf  through  delayed 
abandonment  over  the  life  of  the  old  gas 
fields.  Individual  producers  present  data 
showing  that  their  wells  would  remain 
economic  for  a  longer  period  if  vintaging 
is  eliminated.*'' 

Pipelines,  distributors,  their  trade 
associations  and  consumer 
representatives  generally  either  deny 
that  elimination  of  vintaging  will 
increase  recoverable  reserves  or  state 
that  DOE  and  producers  have  greatly 
overestimated  the  increase.  These 
commenters  state  that  the  DOE  and 
Shell  studies  are  flawed.  For  example, 
they  claim  that  the  fourteen  fields 
chosen  by  Shell  are  not  representative 
of  the  nation's  gas  fields  generally,  that 
much  of  the  data  used  to  estimate  the 
increased  production  in  the  fourteen 
fields  is  unreliable  or  outdated,  and  that 
the  studies  improperly  include  in  the 
predicted  increase  in  production  some 
gas  which  would  be  produced  in  any 
event  under  existing  NGPA  incentive 
prices  such  as  those  for  stripper  wells 
and  production  enhancement  activities. 
AGA  presents  the  most  detailed  critique 
of  the  DOE  and  Shell  studies.  A  number 
of  other  commenters,  including  the 
Associated  Gas  Distributors,  Northern 
Distributor  Group,  and  the  Northern 
Indiana  Public  Service  Company,  adopt 
AGA's  comments. 

Commission  Response.  The 
Commission  believes  that  raising  the 
MLP  for  all  old  gas  to  that  permitted  for 
post-1974  gas  will  substantially  increase 
recoverable  reserves  of  old  gas  since  the 
additional  revenue  on  pre-1975  wells 
should  permit  those  wells  te  produce  to 
lower  pressure  levels.  The  evidence 
presented  by  individual  producers  that 
elimination  of  vintaging  would  permit 
their  wells  to  operate  longer  before  costs 
outstrip  revenues  confirms  this 
conclusion.  For  example,  Hewit  and 
Dougherty  state  that  under  the  present 
61 «  small  producer  ceiling  price  for 
flowing  gas,  their  wells  in  the  Normanna 
Field  in  Texas  can  produce  only  fifty 
percent  of  remaining  reserves  before 
costs  outstrip  revenues.  An  increase  in 
price  to  $2.(30,  however,  would  permit 


"•  The  only  change  from  the  previous 
methodology  was  to  use  a  somewhat  smaller  ratio 
in  scaling  the  fourteen  field  result  to  the  national 
level.  This  was  done  in  order  to  account  for  the  fact 
that  certain  intrastate  gas  which  would  have  been 
allowed  a  higher  price  under  total  decontrol  will  not 
be  allowed  a  higher  price  under  the  DOE  proposal. 

"^See  Hetvjl  and  Dougherty  17-20  and  DuPont  at 
23-2S. 


their  wells  to  produce  85  percent  of 
those  reserves,  and  an  increase  to  the 
new  ceiling  price  of  $2.54  would  permit 
production  ef  88  percent  of  reserves. 
They  also  observe  that  since  the  wells 
will  in  any  event  "water  out"  before 
production  declines  to  the  level 
necessary  to  qualify  as  a  stripper  well, 
none  of  this  increased  production  could 
occur  under  NGPA  section  108  incentive 
prices.*" 

Even  the  AGA,  which  has  provided 
the  most  detailed  critique  of  the  Shell 
and  DOE  old  gas  supply  response 
studies,  concedes  that  there  will  be 
some  increase;  however  it  claims  that 
the  increase  will  be  only  about  a  third  of 
that  claimed  by  DOE.'"  While 
eliminating  vintaging  will  increase 
recoverable  reserves,  the  Commission 
recognizes  the  difficulty  in  predicting  the 
precise  amount  of  the  increase  in 
recoverable  reserves.  However,  for  the 
reasons  stated  below,  the  Commission 
believes  that  the  increase  will  be 
substantial  and  that  the  DOE  prediction 
of  an  approximate  11  Tcf  increase  is  the 
most  convincing  analysis  in  the  record 
of  what  that  increase  will  be. 

Some  commenters  argue  that  the 
fourteen  fields  relied  upon  in  the  DOE 
and  Shell  studies  are  unrepresentative 
of  gas  fields  generally  since  they  are 
larger  than  average.  This  allegedly 
results  in  overestimation  of  any  increase 
in  production  since  larger  fields 
generally  have  larger  increases  in 
reserves  over  time.  The  commenters 
refer  to  the  OTA's  study  in  support  of 
this  contention.  However,  while  OTA 
stated  that  most  of  the  experts  it 
consulted  believed  that  the  fourteen 
fields  might  have  a  larger  supply 
response  than  the  remaining  fields,  the 
reverse  may  be  just  as  likely.  OTA 
explained  that  economies  of  scale  may 
have  already  permitted  greater  recovery 
ofJarge  fields'  reserves  than  small 
fields'  at  current  regulated  prices."" 
Accordingly,  small  fields  might  have  a 
greater  remaining  potential  supply 
response  than  large  fields,  and  use  of 
the  fourteen  fields  may  lead  to  an 
underestimate  of  the  overall  supply 
response.  In  any  event,  while  the  size  of 
the  fourteen  fields  may  mean  that  the 
predicted  increase  in  reserves  for  those 
fields  is  not  totally  representative  of  that 
for  the  nation  as  a  whole,  no  commenter 
presents  any  evidence  to  suggest  that 
this  problem  so  significantly  distorts  the 
results  of  the  DOE  study  as  to 
undermine  the  conclusion  that 
elimination  of  vintaging  will  bring  about 


a  substantial  increase  in  recoverable 
reserves.**'  In  addition,  the 
Commission  observes  that  while  the 
fourteen  fields  are  larger  than  average, 
they  do  represent  a  wide  range  of 
characteristics,  including  discovery 
years  from  1918  to  1963.  depths  ranging 
from  1450  to  20,000  feet,  and  both 
carbonate  and  sandstone  reservoirs. 

The  opposing  commenters'  criticisms 
of  the  reliability  of  the  data  used  in 
calculating  the  increased  production 
from  the  fourteen  fields  do  not 
undermine  the  conclusion  that 
elimination  of  vintaging  will  cause  a 
substantial  increase  in  recoverable 
reserves  in  those  fields.  These 
commenters'  specific  criticisms  are  as 
follows.  First,  they  state  that  the  data  for 
the  pressure  at  which  wells  in  the  fields 
would  be  abandoned  under  existing 
prices  is  based  on  subjective 
engineering  judgments  which  do  not 
take  into  account  the  facts  that  pipelines 
might  absorb  certain  costs  such  as  the 
cost  of  compression  and  that  producers 
might  continue  operating  wells  even 
after  revenues  go  below  production 
costs  to  avoid  the  costs  of  plugging  the 
well.  An  overestimate  of  current 
abandonment  pressures  would  lead  to 
an  overestimate  of  the  supply  response. 
They  allege  that  some  of  the  fourteen 
fields  would  not  produce  below  their 
current  abandonment  pressure  because 
water  would  intrude  into  the  field  below 
that  pressure.  They  also  complain  that 
the  data  for  current  reserves  and  current 
pressure  are  for  January  1981.  are  thus 
outdated,  and  that  a  more  accurate 
result  would  be  obtained  by  using 
current  data.  They  also  complain  that 
the  figures  for  current  field  pressure  are 
not  the  actual  current  field  pressures, 
but  represent  estimates  based  on  data 
for  initial  field  pressure,'"*  ultimate 
reserves,  production  to  date,  remaining 
reserves,  and  existing  abandonment 
pressure.'*'  Finally,  the  commenters 


■^'  See  also  DuPont  at  2^-25. 
"•  See  AGA  reply  comments  at  Appendix  A. 
pogel. 

■•<>  See  OTA  study  at  43-45. 


'•'A  recent  EIA  analysis  of  IXJE's  proposed  rule 
supports  the  conclusion  that  the  site  of  the  fourteen 
fields  does  not  cause  DOE  s  study  to  underestimate 
the  overall  supply  response.  EIA  did  an  independent 
study  to  determine  the  supply  response  from  DOE's 
proposal.  EIA  based  its  study  on  production  data 
from  557  fields  in  Texas  rather  than  the  14  fields 
relied  on  by  DOE.  The  557  fields  Included  many 
small  fields  as  well  as  large  fields.  EIA  nevertheless 
estimated  the  DOE  proposal  would  result  in 
increased  production  through  delayed  atiandonment 
of  11.7  Tcf  compared  to  IXDE  s  11  Tcf  estimate.  An 
Analysis  of  the  Department  of  Energy's  Notice  of 
Proposed  Rulemaking  (NOPR).  'Ceiling  Prices:  Old 
Gas  Pricing  Structure."  EIA  (May  1986)  at  19-25.  See 
further  discussion  of  EIA  analysis,  infro  at  p.  164. 

'••  These  figures  are  also  criticired  as  t)eing 
estimated  based  on  field  depth,  rather  than  being 
the  actual  field  pressures. 

'"  See  MPC/NASUCA  at  12. 


22192 


Federal  Reghrtw  /  Vol.  51.  No.  117  /  Wednesday.  June  16.  1966  /  Rules  and  Regulatfons 


Federal  Register  /  Vol.  51.  No.  117  /  Wednesday.  June  la  1986  /  Rules  and  Regulations 


22193 


contend  that  the  Shell  and  DOE  studies 
unrealistically  assume  that  if  vintaging 
is  eliminated,  prices  for  old  gas  will  rise 
to  the  new  ceiling  price  ($2.57  as  of  June 
1986)  even  though  current  maritet  prices 
allegedly  are  only  51.90  to  $2.00  per 
McL'»*  The  lower  the  prices  resulting 
from  eliminating  vintaging.  the  less  the 
additional  production  that  can  be 
expected.  AGA  has  presented  a  table 
substituting  data  for  the  fourteen  fields 
which  it  allege  is  more  reliable  than 
that  used  by  Shell  and  DOE.  including  a 
price  rise  to  $1.90  instead  of  $2.54.'»» 
AGA's  table  shows  increased 
production  in  the  fourteen  fields  of 
about  2.3  Tcf  as  a  result  of  eliminating 
vintaging  rather  than  the  7.ZTcf  found 
by  Shell  and  the  5.7  Tcf  found  by  DOE. 

However,  even  accepting  these 
criticisms  and  using  the  data  suggested 
by  the  AGA  as  more  accurate  than  that 
used  by  DOE  for  expected  market 
prices,  current  reserves,  field  pressure, 
and  abandonment  pressure,'"  there 
would  be  an  increase  in  reserves  for  the 
fourteen  fields  of  about  2.3  Tcf 
compared  to  the  5.7  Tcf  predicted  by 
DOE. '  *'  This  is  still  a  significant 
increase.  In  any  event,  the  Commission 
believes  that  a  number  of  the 
commenters'  criticisms  of  the  data  used 
by  DOE  are  unjustified  and  that  AGA's 
data  contain  errors  causing  it  to 
understate  significantly  the  likely  supply 
response.  First.  AGA  assumes  that 
prices  will-rise  to  only  $1.90  per  Mcf 
after  elimination  of  vintaging.  While 
$1.90  may  be  an  accurate  estimate  of  the 
prices  producers  could  obtain  at  the 
present  time,  the  problem  here  is  to 
eslimale  the  increase  in  recoverable 
reserves  which  would  occur  over  the 
next  ten  or  more  years.  For  this  purpose, 
estimated  average  prices  over  the  next 
ten  or  more  years  should  be  used,  not 
currently  depressed  spot  market  prices 
which  are  unlikely  to  continue  over  the 
long  term.'**  The  Commission  believes 
that  DOE'S  use  of  $2.52  per  Mcf  in  1985 
dollars  is  more  realistic  than  AGA's  use 
of  $1.90.  While  DOE'S  assumed  price  is 
not  projected  to  occur  until  1990. 
dbandonment  decisions  are  not  based 
solely  on  current  prices.  Rather,  a 
producer  abandons  a  well  when  total 


predicted  future  costs  are  greater  than 
total  predicted  future  revenues.  Thus,  a 
producer  might  delay  abandonment  if  it 
expects  higher  prices  in  the  fuflire.  The 
majority  of  abandonment  decisions  will 
be  made  after  1990  in  any  event  since 
old  gas  is  not  expected  to  be  exhausted 
for  approximately  forty  years. 

Another  error  made  by  AGA  is  the 
fact  that  its  figures  for  current  reserves 
and  field  pressure  mix  1981  and  1965 
data.  All  but  one  of  the  reserve  figures 
are  for  1965.  but  only  about  half  of  the 
pressure  figures  are.  This  leads  AGA  to 
a  further  understatement  of  the 
predicted  increase  in  recoverable 
reserves.  This  is  because  the  Shell 
methodology  calculates  the  predicted 
increase  in  recoverable  reserves  as  a 
fraction  of  the  total  reserves  remaining 
in  the  field  at  any  particular  time.|»» 
Generally,  it  makes  no  difference  in  the 
predicted  increase  in  reserves  at  what 
time  in  the  life  of  the  field  die  figures  for 
current  reserves  and  pressure  are  taken, 
so  long  as  consistent  data  are  used.  Both 
a  field's  reserves  and  pressure  decUne 
over  time.  While  a  lesser  amount  of 
remaining  reserves  would  mean  a  lower 
predicted  increase  in  reserves  all  other 
variables  remaining  the  same,  lower 
current  pressure  leads  to  a  higher 
predicted  fractional  increase.""  Thus, 
any  decline  in  reserves  resulting  from 
using  data  for  a  later  period  in  the  life  of 
the  field  is  counterbalanced  by  the 
greater  fractional  increase  in  reserves 
resulting  from  lower  current  pressure.  It 
follows  that  the  commenters'  criticism  of 
Shell  and  DOE  for  using  1981.  rather 
than  current,  data  is  unjustified. 
However,  AGA's  use  of  figures  from 
different  time  periods  distfarts  its  results. 
For  about  half  Uie  fields.  AGA  fails  to 
counterbalance  use  of  Uie  lower  1985 
reserve  figures  with  lower  1985 
abandonment  pressures.  Instead,  it  uses 
the  higher  1981  abandonment  pressure 
figures,  thus  leaduig  to  a  lower  predicted 
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'"*  See  AGA.  Appendix  Aain. 

••»  See  AGA.  Appendix  A. 

'••  AGA's  suggested  data  for  cuirenl 
ubandonmeni  pressure  presumably  lake  into 
aixounl  its  contention  that  pipelines  will  absorb 
certain  costs  including  compression,  and  that  the 
producer  may  continue  operating  the  well  even  after 
costs  outstrip  revenues  in  order  to  avoid  the  costs  of 
plugging  the  wells. 

' "'  See  Table  2  of  Appendix  A  to  AGA's  initial 
I  ommenls. 

IK*  OTA  in  its  study  emphasized  the  importance 
111  using  long-term,  rather  than  short-term,  prices 
(ITA  study  at  34-35. 


'••  SpecificaUy,  Shell  and  DOE  calculate  the 
increase  in  recoverable  reserves  is  calculated  as 
follows:  where: 
•     A=rem8ining reserves  infield 

B=abandonment  pressure  at  current  poces 
C= abandonment  pressure  at  new  prices 
D=current  field  presaure 
^^  increase  in  recoverable  reserve* 

B-C 

D-8 

><">  Pursuant  to  the  fonnula  set  forth  in  the 
preceding  footnote,  the  fractional  increase  is 

B-C 

o-a 

Since  cunwnt  field  pressure  Is  D.  kiww  ptSMurB. 
nMuu  a  lower  denominator  in  the  faadioo. 
thereby  increasing  the  ttmtiOoa. 


fractional  increase  dian  if  it  had  used 
1985  abandoament  pressures. 

The  Contaaission  concludes  that  the 
commenters'  criticisms  of  the  data  used 
by  DOE  in  determining  die  increases  in 
recoverable  reserves  in  the  fourteen 
fields  do  not  undermine  the  essential 
conclusion  that  an  increase  in  price-to 
the  po8t-1974  ceiling  would  cause  a 
substantial  increase  in  recoverable 
reserves  in  those  fields.  The 
Commission  notes  that  some  of  the  data, 
in  particular  the  estimate  of  the 
pressures  at  which  fields  will  be 
abandoned,  is  by  its  nature  uncertain. 
Subjective  engineering  judgments  are 
required,  as  OTA  observed.  Thus,  no 
prediction  of  the  increase  in  recoverabre 
reserves  in  the  fourteen  fields  can  be 
exact.  At  best,  one  can  predict  a  range 
within  which  the  increase  is  likely  to 
fall.  The  Commission  believes  Uiat 
AGA's  prediction,  if  adjusted  for  the 
errors  discussed,  would  represent  a 
prediction  at  the  low  end  of  the  range. 
Even  so.  there  would  be  a  significant 
increeise  in  recoverable  reserves  in  the 
fourteen  fields. 

Once  increased  production  from  the 
fourteen  fields  as  a  result  of  an  increase 
in  price  has  been  estimated,  diere 
remains  die  problem  of  extrapolating  die 
nationwide  increase.  Furthenntwe.  the 
predicted  increase  for  die  fourteen  fields 
does  not  take  into  account  die  fact  that 
some  old  gas  may  qualify  for  NGPA 
incenUve  or  deregulated  prices  and  dius 
be  produced  regardless  of  the 
elimination  of  vintaging  or  that  other  oUL 
gas,  such  as  dial  subject  to  fixed  price 
clauses,  may  not  receive  an  increased 
rate,  and  thus  may  not  be  produced  in 
any  event.  Opposing  commenters 
contend  that  die  SbeU  and-DOK  studie* 
do  not  deal  with  these  problems 
adequately.  While  the  Shell  sUidy 
appears  not  ta  die  Commission  believes 
that  die  DOE  study  did. 

The  1983  Shell  study  dealt  widi  both 
these  problems  simultaneously  when  it 
multiplied  the  predicted  fourteen  field 
increase  by  the  ratio  of  January  1981 
national  reserves  responsive  to 
decontrol  "Mo  January  1981  reserves  in 
die  fourteen  fields."*  DOE.  hovrever.  in 


»••  It  calculated  those  reserves  to  be  115  Tcf  a* 
follows.  From  lanuary  1.  1981  national  wtt  gaa 
reserves  of  206  Tcf.  it  subtracted  33  Tcf  for  North  • 
Slope  gas.  20  Tcf  for  gas  dissolved  in  oil.  and  20  Tcf 
for  water  drive  reservoirs.  Based  on  AGA  data  for 
newly  discovered  reserves,  it  estimated  that  about 
85%  of  the  remainder,  or  115  Tcf.  was  oldfBS  that 
would  respond  to  deregulation. 

'•»  The  ratio  used  for  purposes  ol  extrapolattng 
from  the  fourteen  field  reaults  an  estimate  of 
nationwide  increased  recovarabie- reserves  is 
referred  to  as  the  "scaling  factor." 


light  of  OTA'S  criticism  of  Shell's 
methodology,  addressed  separately  the 
problems  of  scaling  the  fourteen  field 
results  to  the  national  level  and 
adjusting  for  the  fact  that  the  fourteen 
field  results  include  non-responsive  gas. 
With  regard  to  the  first  problem.  OTA 
noted  that  Shell's  use  of  the  ratio  of 
remaining  national  reserves  to 
remaining  reserves  in  the  fourteen  fields 
could  cause  distortions  if  a  different 
percentage  of  the  gas  in  the  fourteen 
fields  had  been  produced  than  that  of 
the  nation  as  a  whole."'  For  example, 
if  the  fourteen  fields  were  less  depleted 
than  the  nadonal  average,  the  scaling 
factor  would  be  too  large. 

In  order  to  avoid  these  possible 
distortions,  OTA  suggested  use  of  the 
ratio  of  ultimate  national  reserves  "♦  to 
ultimate  reserves  in  the  fourteen  fields. 
As  OTA  said,  the  reserve  response  from 
increased  prices  is  a  function  of  the  true 
physical  size  of  the  field,  not  the  amount 
of  gas  that  happens  to  remain  at  any  one 
time.  DOE  followed  OTA's  suggestion 
and  scaled  the  fourteen  field  results  to 
the  national  level  by  a  ratio  based  on 
ultimate  reserves.  In  fact,  the  fourteen 
fields  do  appear  to  be  less  depleted  than 
the  average  fields  so  that  use  of  a 
scaling  factor  based  on  remaining 
reserves  tends  to  underestimate  the 
national  increase  in  recoverable 
reserves  due  to  eliminahon  of  vintaging. 
The  scaling  factor  obtained  by  DOE  is 
3.5  "*  as  opposed  to  Shell's  scaling 
factor  of  2.&  AGA  failed  to  correct  for 
this  distortion. -but  continued  to  use  a 
scaling  factor  based  on  remaining 
reserves.  Thus,  for  this  reason  alone,  its 
methodology  underestimates  the 
increase  in  recoverable  reserves 
resulting  from  adoption  of  this  rule. 

Having  extrapolated  the  fourteen  field 
results  to  a  national  level.  DOE.  like 
OTA.  dien  addresses  the  problem  of 
adjusting  the  predicted  increase  in 
reserves  to  include  only  that  increase 
which  would  occur  as  a  result  of 
elimination  of  vintaging.  First,  DOE 
recognizes  that  some  increased 
production  would  occur  in  any  event 
imder  the  existing  section  108  incentive 


prices  for  stripper  wells."'  DOE 
estimates  that  such  production  accoimts 
for  about  four  percent  of  the  estimated 
increase  and  subtracts  that  amount  from 
its  estimate  of  the  total  increased 
production  resulting  from  elimination  of 
vintaging."'  Thus,  it  is  not  true,  as 
some  commenters  contend,  that  DOE 
has  not  accounted  for  the  production 
which  would  occur  in  any  event 
pursuant  to  section  108  stripper  prices. 
Second,  in  order  to  account  for  other  gas 
that  would  also  receive  adequate  prices 
to  stimulate  full  economic  production 
under  current  regulations.  DOE  made  a 
further,  more  significant  adjustment  to 
the  predicted  increase.  While  the  1983 
Shell  study  had  calculated  a  January  1. 
1981  responsive  reserve  base  of  115  Tcf, 
DOE  estimated  diat.  in  fact,  only  about 
66  Tcf  of  old  gas  would  not  receive 
adequate  prices  under  current 
regulations  but  would  respond  to  higher 
prices,  as  of  January  1, 1981. 
Accordingly,  DOE  scaled  down  its 
estimate  of  increased  production  by  66/ 
115,  or  about  57  percent,  to  achieve  its 
final  estimate  of  11  Tcf. 

DOE's  estimate  of  responsive  reserves 
is  at  the  low  end  of  OTA's  estimated 
range  of  65  to  75  Tcf  and  is  based  on  a 
methodology  suggested  by  OTA.  Relying 
on  data  in  a  study  prepared  for  AGA."* 
DOE  determined  the  percentages  of 
each  category  of  old  gas  likely  to 
respond  to  higher  prices  allowed  by 
eliminating  vintaging.  It  then  multiplied 
the  amounts  of  old  gas  in  each  category 
as  of  December  31. 1980.  by  these 
percentages  and  totalled  the  results."" 


'»»  See  OTA  study  at  45-46. 

■  •«  Ultimate  reserves  equal  proved  reserves  plus 
cumulative  production. 

'•»  In  light  of  OTA's  statements  that  Shell's  data 
for  the  ultimate  reserves  of  both  the  nation  and  the 
fourteen  fields  might  be  unreliable.  DOE  used  for 
ultimate  reaervea  the  lower -48  sUtes  estimate  for 
Dec  31. 1877.  reported  in  Reserves  of  Crude  Oil 
Natural  Gas  Liquids,  and  Natural  Gas  in  the  United 
Stales  and  Canada— 1979.  American  Petroleum 
Institute/ America  Gas  Association.  Volume  34.  |une 
1980.  DOE  baaed  its  Hgure  for  ultimate  reserves  in 
the  fourteen  fields  on  a  1980  study  prepared  for  the 
AGA  and  presented  by  it  to  OTA.  See  OTA  study  at 


'»•  OTA  criticiied  Shell  for  failing  to  take  this 
into  account.  OTA  study  at  49-51. 

'•'  In  its  May  1988  study  analyzing  DOFs 
proposed  rule  [see  note  181.  supra).  EIA  stated  that 
production  from  stripper  wells  accounts  for  only 
about  2.3  percent  of  annual  U.S  production.  EIA 
concluded  that  the  NGPA  incentive  price  for 
stripper  gas  has  not  resulted  in  significant 
additional  supplies  of  gas.  and  therefore  EIA  made 
no  adiuatment  in  its  prediction  of  increased  supplies 
due  to  delayed  abandonment  to  account  for  gas 
which  would  be  produced  in  any  event  under 
stripper  prices.  Thus,  the  EIA  study  supports  DOE's 
estimate  that  no  more  than  4  percent  of  increased 
production  as  a  result  of  higher  prices  would  occur 
pursuant  to  NGPA  stripper  prices. 

'••  Trend  in  Natural  Gas  Purchases  by  NGPA 
Category.  Foster  Associates  (for  the  AGA).  May 
1963. 

'••  AGA  apparently  assumes  that  only  proven 
reserves  committed  to  interstate  commerce  at  the 
time  the  NGPA  was  enacted  would  respond  to 
elimination  of  vintaging  It  therefore  takes  1978 
national  proven  reserves  and  subtracts  North  Slope 
gas.  gas  associated  with  oil.  water  drive  gas,  and  all 
intrastate  gas  to  obtain  1978  year-end  reserves 
affected  by  decontrol  of  about  95  Tcf.  It  then 
estimates  the  amount  of  such  gas  produced  since 
1978  as  about  50  Tcf.  Subtracting  this  from  the  95 
Tcf  gives  1986  reserves  affected  by  decontrol  of 
about  45  Tcf. 


AGA  contends  that  the  responsive 
reserve  base  is  only  45.5  Tcf,  as  opposed 
to  DOE'S  estimate  of  66  Tcf."» 
However,  the  Commission  considers 
DOE's  estimate  more  accurate  than 
AGA's  for  present  purposes.  AGA 
makes  at  least  two  errors  in  its  analysis. 
First,  it  subtracts  all  intrastate  gas. 
However,  in  light  of  the  fact  that 
contracts  for  the  sale  of  some  intrastate 
gas  are  keyed  to  federal  price  ceilings 
and  that  the  Commission  is  amending 
the  DOE  proposal  to  allow  intrastate 
rollover  gas  to  qualify  for  higher  prices, 
inclusion  of  some  intrastate  gas  appears 
appropriate.  Second,  and  more 
important,  AGA  has  subtracted  from 
reserves  all  production  through  1985. 
However.  Shell's  115  Tcf  represents  an 
estimate  of  national  reserves  as  of 
January  1. 1981.  This  allowed  Shell  to 
use  consistent  data  in  extrapolating  its 
results  from  the  fourteen  fields  to  the 
national  level,  since  its  figures  for 
reserves  in  the  fourteen  fields  were  also 
for  January  1, 1981.  Obviously,  use  of 
1985  national  reserve  figures  for  this 
purpose  would  result  in  too  low  a 
scaling  factor  unless  the  reserves  for  the 
fourteen  fields  were  also  reduced  to 
account  for  1981-1985  production  from 
those  fields.  For  similar  reasons.  DOE 
correctly  used  December  31. 1980 
reserves  in  adjusting  for  Shell's 
overestimate  of  responsive  reser\'es.  As 
explained  above.  DOE  scaled  down  its 
prediction  of  increased  production  by 
the  ratio  of  its  estimate  of  responsive 
reserves  to  Shell's.  Since  Shell's  was  an 
estimate  for  January  1. 1981,  consistency 
required  DOE  to  use  an  estimate  for  the 
same  period. 

For  all  the  reasons  stated  above,  the 
Commission  concludes  that  elimination 
of  vintaging  will  substantially  increase 
recoverab  old  gas  reserves  and  that 
DOE'S  11  Tcf  estimate  of  that  increase  is 
a  reasonably  reliable  estimate.  The 
Commission  recognizes,  as  emphasized 
by  OTA.  that  no  estimate  of  the  increase 
in  recoverable  reserves  can  be  exact. 
Much  of  the  data  used  in  making  the 
estimate  is  itself  estimated,  including 
abandonment  pressures  in  the  fourteen 
fields  and  the  amount  of  reserves 
responsive  to  elimination  of  vintaging. 
Also,  the  increase  in  production 
depends  in  part  upon  uncertain  future 
market  prices  which  will  determine  the 
producers'  ability  to  charge  up  to  the 
new  ceihng  price.  Nevertheless,  even  if 
the  increase  in  recoverable  reserves 
cannot  be  quantified  exactly,  the 
Commission  finds  that  there  is  a  direct 
relationship  between  price  levels  and 
the  length  of  time  operation  of  a  well 
remains  economic.  Pre-1975  gas  will 
receive  a  substantial  price  increase  as  a 
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result  of  the  rule.  That  price  increase 
will  cause  a  substantial  increase  in 
recoverable  reserves  through  delayed 
abandonment.  The  inability  to  quantify 
exactly  that  increase  does  not  vitiate  the 
Commission's  Hnding  that  it  will 
occur.*""  If  producers  do  not  collect  at 
the  full  ceiling  price,  reserve  additions  ^ 
may  not  be  as  substantial  but  any 
potential  negative  impact  on  consumer 
prices  will  likewise  be  less. 

This  substantial  increase  in  the 
production  of  old  gas  will  benefit  the 
public  interest.  Apart  from  the  fact  that 
in  a  workably  competitive  market  it  will 
displace  higher  cost  gas.  thus  causing 
overall  consumer  prices  to  decline 
(which  will  be  discussed  in  more  detail 
in  the  next  section),  it  will  have  other 
benefits.  It  will  aid  national  security 
since  any  increase  in  domestic  gas 
production  reduces  the  nation's 
dependence  on  foreign  oil  and  gas.  The 
less  oil  and  gas  we  import,  the  less 
dependent  our  economy  is  on  uncertain 
imports  of  oil  and  gas  from  unstable 
areas.  Also,  reducing  imports  of  foreign 
oil  will  reduce  trade  imbalances. 

Some  commenters  have  argued  that, 
even  assuming  DOE's  estimate  of 
increased  production  is  correct,  the 
incremental  cost  of  that  production 
would  be  exorbitant  and  therefore  such 
production  would  not  be  beneficial.  For 
example.  United  Distribution  Companies 
has  presented  a  study  purporting  to 
show  that  the  incremental  cost  of  the 
additional  old  gas  supplies  would  be 
from  $3.75  to  $5.77  per  Mcf  in  1985 
dollars  depending  on  whether  prices  for 
old  gas  rise  to  the  new  ceiling  or  to  a 
lower  market  price.*"'  These 
commenters  obtain  their  high 
incremental  cost  estimates  for 
additional  old  gas  by  determining 
purchasers'  increased  cost  of  purchasing 
all  old  gas  as  a  result  of  this  rule  and 
dividing  the  result  by  DOE's  estimated 
increase  in  recoverable  reserves.  This 
calculation  fails  to  take  into  account  the 
reduction  in  price  of  higher  cost  gas 
which  will  occur  as  a  result  of  this  rule. 
As  discussed  in  detail  in  the  next 
section,  the  Commission  believes  that 
increased  production  of  old  gas  will 
reduce  overall  consumer  costs  by 
delaying  the  need  for  exploration  and 
development  of  higher  cost  gas.  This 
being  the  case,  it  is  clear  that  the  claims 
of  a  high  incremental  cost  for  the 
increased  production  are  invalid. 

Overall  the  only  certainty  about  future 
natural  gas  supplies  is  their  extreme 
uncertainty.  The  Commission  notes  that 
two  recent  authoritative  studies  predict 


that  production  of  natural  gas  from 
conventional  sources  within  the  lower 
48  states  could  range  from  14  to  20  Tcf  in 
1990  and  9  to  19  Tcf  by  the  year  2000. 
compared  to  current  production  of  17-18 
Tcf  annually.*"*  These  studies  confirm 
that  the  key  variables  in  such 
projections — price  and  demand — are 
highly  uncertain  and  insusceptible  of 
accurate  prediction  beyond  the  very 
short-term. 

The  Commission  does  draw  several 
general  quantitative  and  qualitative 
conclusions  from  current  data  on  natural 
gas  supplies: 

1.  Natural  gas  supplies  are  adequate 
for  the  short-term,  but  the  Commission 
is  obligated  to  establish  rates  which  call 
forth  adequate  supplies  for  the  long-term 
as  well.  The  current  surplus  is  one  of 
deliverability.  not  reserves.  Although 
surplus  deliverability  is  reported  at  an 
annual  level  of  3  Tcf.  lower-48  proved 
domestic  reserves  have  declined  from 
291  Tcf  to  197  Tcf  since  1970.*"' 

2.  Even  after  seven  years  under  the 
NGPA.  90  percent  of  gas  well 
completions  have  been  in  regions 
thought  to  contain  only  30  percent  of 
remaining  reserves.  On  the  other  hand. 
63%  of  our  remaining  reserves  are  in 
"hard  to  develop"  areas — such  as 
Alaska,  offshore,  or  at  depths  below 
15.000  feet.*"*  This  means  that  future 
gas  exploration  and  production  will 
inevitably  be  more  expensive,  in  real 
terms,  than  current  production. 

3.  The  risks  and  costs  of  exploratory 
drilling  and  development  of  gas  reserves 
in  frontier  areas,  such  as  the  OCS  and 
deep  formations,  are  greater  than  the 
likely  costs  of  increased  production 
through  delayed  abandonment  of  old 
gas.  *"'  Delayed  abandonment  of  old 
gas  is  only  possible  under  higher  prices, 
and  will  enhance  more  efficient  timing 
of,  and  investment  in,  natural  gas 
exploration,  development  and 
production.  This  is  because,  although 
delayed  abandonment  cannot  substitute 
for  reserve  replacement  over  the  long- 
term,  it  can  postpone  more  costly 
investments  in  exploration  and 
development  of  frontier  gas  areas  over 
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"•  See  Mobi\  Oil  Corp.  v.  FPC.  417  U.S.  283.  318- 
19(1074). 
•»•'  See  UDC  reply  commenls.  Appendix  A. 


toi  OTA  Study,  supro  at  p.  6:  AGA  Gas  Supply 
Committee  Report  supra  at  p.  7. 

«•'  EIA.  Natural  Gas  Monthly,  supra  at  Table  6 
(Feburary  1986):  EIA.  U.S.  Crude  Oil.  Natural  Gas. 
and  Natural  Gas  Liquids  Reserves.  1984  Annual 
Report  (September  1985).  supra.  In  addition,  if  the 
recent  collapse  in  oil  and  gas  drilling  and  drastic 
reduction  in  exploration  and  development  budgets 
persists,  reserve  replacement  in  1988  and 
subsequent  years  can  be  expected  to  decline  on  • 
more  accelerated  basis,  unless  the  existing  price 
structure  for  old  gas  is  revised. 

*"*  AGA  G«s  Supply  Committee  Report,  supra  at 
p.  6. 

»•»  OTA  Study,  supra  at  pp.  7-10. 


the  near  term  by  Increasing  the  supply 
of  lower-cost  gas. 

4.  Investment  in  exploration  and 
development  of  gas  reserves  is  most 
efficient  if  it  is  made  on  the  basis  of 
long-term  risk  and  return,  rather  than  on 
the  basis  of  short-term  prices  in  gas 
markets.  This  is  because  oil  and  gas 
exploration  is  risky,  and  development  of 
reserves  requires  long-term  security  of 
financing.  TTie  experience  of  deep  gas 
drillers  under  the  NGPA  proves  that 
short-term  perceived  shortages  in  gas 
markets  are  no  substitute  for  long-term 
considerations,  such  as  growth  in  the 
general  economy  and  potential  fuel 
substitution.  For  this  reason,  the  best 
time  to  raise  old,  flowing  gas  prices  is  in 
the  midst  of  a  perceived  short-term 
surplus,  such  as  today,  because  future 
producer  investment  will  be  more 
efficiently  allocated  to  those  projects 
with  the  best  long-term  return  to  gas 
purchasers,  rather  than  those  more 
costly  projects  which  would  be  required 
absent  this  rule. 

For  these  reasons,  the  Commission 
concludes  that  the  new  just  and 
reasonable  rate  in  the  final  rule  will 
enhance  efficient  investment  in  the 
replacement  of  domestic  natural  gas 
reserves  over  the  long-term,  in  response 
to  competitive  wellhead  markets. 

E.  Effect  of  Higher  Old  Gas  Prices  on 
Overall  Gas  Prices. 

Comment  Summary.  DOE,  producers, 
their  trade  associations,  public  service 
commissions  representing  producer 
states,  and  some  industrial  and  other 
larger  end-users  contend  that  the 
proposed  rule  will  reduce  overall  natural 
gas  prices.  They  assert  that  the 
increased  production  of  old  gas  resulting 
from  elimination  of  vintaging  will 
displace  more  costly  new  and  imported 
gas.  This  will  place  strong  downward 
pressure  on  the  price  of  that  gas. 
Furthermore,  the  expectation  of  lower 
future  prices  will  cause  some  producers 
to  shift  production  of  some  less  costly 
reserves  to  earlier  periods  when  prices 
are  relatively  higher.  This  will  add  to  the 
downward  pressure  on  current  prices. 
At  the  same  time  production  of  higher 
cost  reserves  will  be  delayed,  further 
reducing  costs  to  consumers. 

Elimination  of  the  old  gas  cushion, 
which  currently  subsidizes  above- 
market  prices  for  some  gas.  will 
reinforce  these  downward  pressures  on 
the  price  of  high-cost  gas.  Purchasers 
will  no  longer  be  willing  or  able  to  pay 
above-market  prices  for  new  and  high- 
cost  supplies.  Producers  will  have  to 
reduce  the  price  of  that  gas  or  face  a 
significant  loss  of  sales.  In  short,  both 
producers  and  purchasers  will  find  it 


mutually  advantageous  to  renegotiate 
high-cost  contracts  in  order  to  market 
the  gas.  DOE's  computerized 
mathematical  model  of  the  United  States 
natural  gas  market  predicts  that  the 
decrease  in  prices  to  consumers  will 
range  from  19<  to  55<  per  Mcf  during  the 
period  1986  to  1995. 

Pipelines,  distributors,  and  consumer 
representatives  all  dispute  the 
contention  that  overall  prices  will 
decline.  They  assert  that  the  claim  of  a 
price  decline  is  based  solely  on 
economic  theory  and  is  without  factual 
support.  They  argue  that  the  elimination 
of  vintaging  will  cause  a  huge  increase 
in  prices  to  consumers.  Elimination  of 
vintaging  allegedly  will  cause  almost  all 
pre-1975  gas,  which  currently  sells  for  an 
average  of  approximately  $1.26.*°'  to 
rise  at  least  to  the  current  market  price 
of  about  $2.00.  However,  the  increased 
cost  of  pre-1975  gas  will  not  be  offset  by 
reductions  in  the  cost  of  other  gas.*"' 
Post-1974  old  gas  will  remain  at  its  $2.57 
ceiling  price  since  there  is  no  provision 
in  the  rule  for  renegotiating  the  price  of 
that  gas  down  to  market  levels.  New 
gas,  which  is  sold  under  market 
responsive  contracts,  has  already  been 
reduced  to  approximate  market  levels 
and  cannot  be  expected  to  decline  much 
further.  New  gas  sold  under  non-market 
responsive  pricing  provisions  including 
take-or-pay  clauses  also  will  not  come 
down  in  price  since  producers  have  no 
incentive  to  renegotiate  such  contracts. 
Opposing  commenters  state  that  the  fact 
pipeline  WACOGs  remain  substantially 
above  the  spot  market  price  of  gas 
demonstrates  pipelines'  inability  to 
renegotiate  take-or-pay  contracts.  Since 
a  surplus  of  natural  gas  lasting  over  two 
years  has  not  forced  renegotiation  of 
inflexible  contracts  to  market  levels,  the 
production  of  still  more  gas  is  not  likely 
to  have  that  effect.*"* 

Both  AGA  and  INGAA  have 
presented  studies  asserting  that  in  the 
absence  of  significant  renegotiating  of 
non-market  responsive  contracts, 
interstate  pipeline  WACOGs  will  rise 
substantially.*"'  Many  individual 
pipelines  and  their  customers  have 
presented  analyses  calculating  the 
increase  in  their  pipeline's  WACOG  if 
DOE's  proposed  rule  is  adopted.  A 
number  state  that  even  a  reduction  in 
price  of  the  pipeline's  high-cost  gas  to 
market  levels  would  not  offset  the 
increased  cost  of  old  gas.  •'" 


«o«  DOB.  Appendix  C  at  S. 

»o'  APGA  at  21-24. 

»••  See.  for  example.  MPC/NASUCA  al  17. 

»»•  AGA.  Appendix  B.  INGAA  at  32-3*. 

•••  See.  for  example,  the  comments  of  KN  Energy, 
Inc.:  Natural  Gas  Pipeline  Co.  of  America:  El  Paso 
Natural  Gas  Co.:  Peoples  Gas  Light  and  Coke  Co.: 


Finally,  opposing  commenters  slate 
that  DOE's  proposed  rule  will  have  a 
particularly  adverse  impact  on  captive 
(primarily  residential)  consumers.*" 
The  increased  prices  pipelines  will  be 
forced  to  charge  their  customers  will 
encourage  those  who  can  to  buy  cheaper 
gas  on  the  spot  market.  These  customers 
are  primarily  large  industrial  users, 
electric  utilities  and  some  distributors. 
The  remaining  customers  will  have  to 
bear  a  larger  share  of  the  pipeline's 
fixed  costs  and  take-or-pay  liabilities. 

Commission  Response.  "The 
Commission  believes  that  the  more 
accurate  price  signals  and  increased 
supply  of  old  gas  encouraged  by  the 
elimination  of  vintaging  will  reduce 
natural  gas  prices  below  what  they 
would  be  with  continued  vintage-based 
pricing.  Because  the  additional  old  gas  is 
produced  by  continuing  the  operation  of 
existing  wells,  the  costs  of  producing 
that  gas  will  be  less  than  the  costs  of 
producing  new  gas.  New  gas  is  generally 
produced  either  through  (drilling  for  and 
discovering  new  sources  of  gas  or 
applying  expensive  development 
techniques  to  existing  fields.  In  addition, 
the  transmission  cost  of  the  old  gas  is 
generally  less  than  that  of  the  new.  since 
the  old  gas  is  already  connected  to  a 
pipeline.  The  Commission  believes  that 
in  today's  highly  competitive  market,  an 
increased  supply  of  low-cost  gas,  and 
more  accurate  prices  signals  for  all  gas. 
will  reduce  prices  to  pipelines  and 
consumers. 

Commenters  who  claim  prices  will 
rise  rely  on  an  assumption  that  the 
natural  gas  market  is  not  fully 
competitive.  That  is  the  only  basis  for 
contentions  that,  in  spite  of  the  loss  of 
the  old-gas  cushion,  take-or-pay  clauses 
will  prevent  high-cost  gas  from  falling, 
in  price.  The  Commission  believes, 
however,  that  the  market  for  wellhead 
natural  gas  sales  is  workably 
competitive.  In  the  first  place.  Congress 
so  found  when  it  enacted  the  NGPA. 
Implicit  in  the  removal  of  the 
Commission's  authority  to  regulate  the 
price  of  new  gas  is  a  finding  that  the 
wellhead  market  for  natural  gas  is 
competitive.  As  the  court  stated  in 
Pennzoil  v.  FERC.  645  F.2d  380,  378-79 
(5th  Cir.  1981).  "Contrary  to  the  Supreme 
Court's  assumption  in  Phillips 
Petroleum  Co.  v.  Wisconsin.  347  U.S.  672 
(1954).  which  subjected  gas  producers  to 
utility-type  regulation  under  the  NGA. 
Congress  apparently  decided  that  gas 
producers  do  not  have  'natural' 
monopoly  power."  Similarly,  in 
Transcontinental  Gas  Pipe  Line  Corp.  v. 


State  Oil  and  Gas  Board  of  Mississippi, 
106  S.  Ct.  709.  717  (1986),  the  Supreme 
Court  stated,  "the  NGPA  reflects  a 
Congressional  belief  that  a  new  system 
of  natural  gas  pricing  was  needed  to 
balance  supply  and  demand  .  .  .  The 
new  federal  role  is  to  'overse|el  a 
national  market  price  regulatory 
scheme"  (emphasis  added). 

Congress'  determination  that 
wellhead  markets  are  workably 
competitive  has  been  borne  out  by 
experience  under  the  NGPA  and 
strengthened  by  past  Commission 
decisions.  In  the  past  two  years,  as  a 
surplus  of  natural  gas  has  developed, 
market  forces  have  significantly  reduced 
overall  prices  paid  by  pipelines  for  gas. 
As  shown  below  in  Table  1.  WACOGs 
of  the  major  interstate  pipelines  have 
fallen  from  $2.84  in  February  1984  to 
$2.51  in  February  1986. 

Tabi^  1.— Trend  in  Projected  Oecon- 
TROuxo  Gas  Prices  and  Pii»eune  Wa- 
COGS:  30  Major  Interstate  Pipeunes  ' 
($/MMBtu) 
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The  price  of  all  gas  decontrolled  under 
the  NGPA  has  fallen  from  $3.67  in 
February  1985  to  $3.09  in  February  198a 
In  addition,  the  price  of  gas  still  subject 
to  price  ceilings  has  fallen  substantially 
below  those  ceilings.  For  example,  in 
November  1984  the  ceiling  price  for 
price-controlled  section  102(d)  gas  was 
$3.82  and  the  actual  price  was  $3.78.  By 
February  1986,  the  ceiling  price  was 
$4.19  but  the  average  price  had  fallen  to 
$3.24.*'*  As  shown  below  in  Table  2. 
since  November  1985  pipelines  have 
been  regularly  marketing  out  under 
contracts  in  all  NGPA  categories  at 
prices  significantly  below  the  post- 1974 
gas  ceiling  price. 


Northern  Illinois  Gas  Co:  and  Citizen/Labor  Energy 
Coalition  at  24-ZS. 
«"  See.  for  example.  UIX:  Appendix  A  al  37-38. 


*■*  Indicated  Producer's  reply  comments. 
Appendix  E  at  S. 
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Table  2 
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Source:  Inctcalad  Producers  Repty  Comments.  Appendbi  E  at  9. 


The  competitive  forces  bringing  down 
the  price  of  gas  include  not  only 
competition  in  producer  markets  among 
suppliers  of  natural  gas,  but  also 
competition  in  consumer  markets  among 
suppliers  of  gas  and  alternative  fuels 
including  residual  fuel  oil.  As  the  prices 
of  crude  oil  and  residual  fuel  oil  have 
fallen,  producers  and  pipelines  have  had 
to  reduce  their  prices  in  order  to  remain 
competitive  and  avoid  losing  markets. 
Many  natural  gas  customers  can  easily 
switch  to  alternate  fuels  if  these  fuels 
become  cheaper  than  gas.  For  example, 
electric  utilities  can  bum  residual  fuel 
oil  in  some  boilers  now  burning  gas.  A 
number  of  large  industrial  and 
commercial  customers  can  also  switch 
fuels.*  •» 

It  is  true,  as  observed  by  opposing 
commenters,  that  pipeline  WACOGs 
continue  to  average  above  the  spot 
market  price  of  gas  ($2.42  per  MMBtu  as 
opposed  to  $1.90  to  $2.00  per 
MMBtu).*'*  However,  this  fact  does  not 
negate  the  conclusion  that  the  natural 
gas  market  is  workably  competitive. 
First,  in  a  competitive  market,  spot 
market  prices  should  be  different  than 
overall  prices.  Spot  market  sales  are 
short-term  sales.  Purchasers  will 
generally  have  to  pay  higher  prices  for 
long-term  sales  since  such  sales  give 
them  greater  security  of  supply.    . 
Furthermore,  contracts  entered  into 
immediately  after  the  NGPA  was 
enacted  were  negotiated  at  a  time  of 
serious  natural  gas  shortages  caused  at 
least  in  part  by  earlier  rigid,  cost-based 
regulation  of  wellhead  prices  under  the 
NGA.  Pipelines  were  just  emerging  from 
a  period  of  curtailments  and  were 
anxious  to  replenish  their  reserves.  The 


'"  Increasing  Competition  in  the  Natural  Gas 
Market.  The  Second  Report  Required  by  section  123 
of  the  Natural  Gas  Policy  Act  of  1978  (lanuary  1965^. 

'"See.  for  example.  MPC-NASUCA  al  16, 17. 


result  was  that  new  gas  was  purchased 
at  the  applicable  NGPA  maximum 
lawful  prices  and  even  higher  prices 
were  paid  for  price-deregulated 
supplies.  These  high  prices  increased 
supply  and  reduced  demand,  converting 
the  shortage  into  a  surplus.  This  has 
brought  about  today's  lower  market 
prices,  demonstrating  that  the  natural 
gas  market  is  workably  competitive.  To 
the  extent  overall  prices  remain  above 
spot  market  prices,  it  is  largely  because 
pipelines  continue  to  have  contracts 
entered  into  during  the  earlier  period  of 
shortage.  Furthermore,  the  existence  of 
the  old-gas  cushion  has  permitted  the 
price  of  new  gas  sold  under  non-market 
responsive  contracts  to  remain  at  higher 
levels.  However,  in  a  market 
characterized  by  surplus  deliverability 
and  intense  interfuel  competition, 
supplies  of  gas  cannot  sustain  above- 
market  prices  even  under  existing 
contracts,  and  elimination  of  the  old  gas 
cushion  will  put  added  pressure  on 
already-declining  high-cost  gas  prices, 
which  in  time  will  reduce  pipeline 
WACOGs. 

Given  the  fact  that  the  wellhead 
natural  gas  market  is  workably 
competitive,  and  that  the  Commission  is 
allowing  for  the  renegotiation  of  all  gas 
in  contracts  containing  any  old  gas 
under  the  good  faith  renegotiation  rule, 
the  Commission  is  unconvinced  by  the 
opposing  commenters'  contentions  that 
prices  will  rise  if  vintaging  is  eliminated. 
These  contentions  are  all  based,  in  one 
form  or  another,  on  the  assumption  that 
prices  for  pre-1975  gas  will  rise 
substantially,  and  relatively  high-cost 
gas  will  not  decline  sufficiently  to  offset 
this  increase.  However,  this  cannot 
happen  in  a  competitive  market.  The 
opposing  commenters  contend,  for 
example,  that  new  high-cost  gas  sold 
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under  market  responsive  contracts  •'•    , 
cannot  be  expected  to  decline  in  price 
very  much  since  it  has  already  been 
reduced  approximately  to  market 
levels.*"  However,  the  current  market 
price  of  such  gas  lakes  into  account  the 
old-gas  cushion.  Once  the  cushion  is 
removed,  and  pipelines  pay  more  for 
pre-1975  gas,  competition  will  require 
pipelines  to  seek  a  lower  price  for  high- 
cost  new  gas.  Where  contracts  for  sale 
of  new  gas  have  market-out  clauses, 
pipeUnes  clearly  have  the.  ability  to 
force  down  the  price  of  such  gas  and 
any  assumption  that  the  price  of  this 
high-cost  gas  cannot  decline 
significantly  is  unrealistic. 

Opposing  commenters  also  contend 
that  high-cost  gas  sold  imder  soH^alled 
non-market  responsive  contracts  *'* 
cannot  come  down  in  price.  These 
commenters  claim  that  producers  will 
have  no  incentive  to  renegotiate  high- 
cost  contracts.  They  state  that  pipelines 
cannot  link  renegotiation  of  take-or-pay 
obligations  to  allowing  increased  prices 
for  the  old  gas,  since  if  they  do 
producers  can  simply  sell  the  old  gas  to 
someone  else.  Furthermore,  they  state 
that  Order  No.  436  prohibits  pipelines 
offering  non-discriminatory 
transportation  from  refusing  to  transport 
the  gas  to  a  third  party  unless  the 
producer  grants  take-or-pay  relief.  The 
Commission  believes,  however,  that  the 
elimination  of  the  old-gas  cushion, 
together  with  the  increased  production 
of  low-cost  old  gas,  will  accelerate 
renegotiation  of  the  price  of  substantial 
volumes  of  that  gas.  Producers  and 


"'These contracts  were  entered  into  pnmarily 
after  1982  and.  according  to  INGAA  (at  page  30). 
account  for  approximately  25%  of  all  gat. 

>  >*  INGAA  (at  30)  estimates  that  the  price  of  such 
gas  now  averages  about  S2.35. 

•"  These  contracts  were  primarily  entered  into 
from  1978  through  1961  and.  according  to  INGAA. 
cover  about  28%  of  all  gat. 


pipelines  will  simply  have  to  renegotiate 
lower  prices  for  this  gas  in  order  to 
avoid  a  significant  loss  of  market  to 
lower-priced  gas  and  alternate  fuels. 
Opposing  commenters'  contentions 
concerning  the  impossibility  of 
renegotiating  contracts  for  the  sale  of 
this  gas  are  unconvincing.  In  April  1985. 
the  Commission  issued  a  policy 
statement,  reaffirmed  in  Order  No.  436. 
stating  that  pipelines  may  buy  out  their 
take-or-pay  liabiUty  without  violating 
NGPA  ceiling  prices  and  that  the 
Commission  will  grant  expedited 
treatment  of  abandonment  requests 
necessary  to  implement  take-or-pay 
buyouts.*  ••  Pipelines  have  been 
successfully  renegotiating  their  take-or- 
pay  contracts  pursuant  to  the  April  1985 
policy  statement.  For  example,  in  Order 
No.  436,  the  Commission  noted  that  its 
records  disclose  eight  settlements  by 
major  pipeline  companies  discharging 
$421,275,035  in  take-or-pay  liability  for 
$80,761,007  or  less  than  20<  on  the 
dollar.*"  NCSA  has  presented  a  table 
showing  nine  settlements  discharging 
take-or-pay  liabilities  of  $3,626,275,035 
for  $435,461,007.  or  about  12«  on  the 
dollar.**"  An  NCSA  survey  of  producers 
shows  that  they  have  settled  over  two 
thirds  of  their  outstanding  take-or-pay 
liabilities  and  that  most  of  the  remaining 
liability  is  of  recent  origin.**'  Finally,  a 
survey  of  interstate  pipeline  Hnancial 
statements  filed  with  the  Securities  and 
Exchange  Commission  shows  pipelines 
repeatedly  stating  that  they  expect  to 
renegotiate  take-or-pay  contracts.*** 
Thus,  pipelines  have  been  able  to 
renegotiate  high-cost  take-or-pay 
contracts  for  new  gas. 

The  Commission  believes  that 
elimination  of  vintaging  can  only 
accelerate  this  process.  Pipelines  will  be 
able  for  the  first  time  to  offer  higher 
prices  for  old  gas  in  return  for  voluntary 
renegotiation  of  take-or-pay  contracts. 
In  addition,  since  there  will  no  longer  be 
an  old-gas  cushion  available  to  protect 
high-priced  contracts  through  rolled-in 
pricing,  both  pipelines  and  producers 
will  find  it  mutually  advantageous  to 
renegotiate  such  contracts  in  order  to 
retain  a  market  for  their  supplies  in  the 


"■  See  18  CFR  2.78  and  2.77(a)(1)  (1985). 

• '  •  SO  FR  42.406.  42.464  (Oct.  18. 1985) 

""  Spp  NCSA  reply  comments.  Appendix  B. 
Attachment  3. 

»='  See  NCSA  reply  comments.  Appendix  B. 
Attachment  1.  The  survey  shows  that  settled 
liabilities  equal  $5608  billion,  while  unsettled 
liabilities  equal  S2.S52  billion. 

«"  Indicated  Producers  reply  comments. 
Appendix  C 
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face  of  competition  from  cheaper  gas 
and  alternate  fuels.  Furthermore,  in 
cases  where  pipelines  threaten  to  stop 
purchases  by  invoking  the  force  majeure 
provisions  of  their  contracts,  producers 
may  prefer  the  certainty  of  receiving  the 
market  price  to  the  delay  and 
uncertainty  of  litigation  in  attempting  to 
enforce  high-price  take-or-pay 
contracts.**^  The  Commission  therefore 
rejects  the  assertion  that  high-cost  gas 
sold  under  take-or-pay  contracts  will  not 
come  down  in  price  in  response  to  the 
elimination  of  vintaging. 

Moreover,  while  the  Commission 
believes  that  high-cost  non-market 
responsive  gas  under  all  contracts 
would  come  doWn  in  price  gas  even 
under  the  rule  as  proposed  by  DOE,  the 
Commission  is  modifying  the  good  faith 
negotiation  rule  in  order  to  give  the 
purchaser  the  right  to  renegotiate  gas 
prices  on  a  contract-by-contract  basis 
under  that  rule.  Specifically,  the 
Commission  is  providing  that  where  the 
producer  requests  the  purchaser  to 
nominate  a  new  price  for  old  gas  in  one 
contract,  the  purchaser  may  request  the 
producer  to  nominate  a  new  price  for 
any  new  gas  in  that  contract  or  in  any 
other  contract  between  the  parties 
which  also  contains  old  gas.  If  the 
purchaser  rejects  the  price  nominated  by 
the  producer,  it  may  discontinue 
purchases  of  that  gas  upon  thirty  days 
notice.  This  modification  of  the  good 
faith  negotiation  rule  provides  the 
purchaser  a  powerful  additional 
bargaining  card  to  negotiate  a  lower 
price  for  new  gas  in  multi-vintage 
contracts  including  those  which  are  not 
market-responsive  and  buttresses  the 
Commission's  conclusion  that  the 
average  price  of  high-cost  gas  will  be 
significantly  reduced  under  this  rule. 
The  Commission  therefore  rejects  the 
assertion  that  high-cost  gas  sold  under 
take-or-pay  contracts  will  not  come 
down  in  price  in  response  to  the 
elimination  of  vintaging. 

Opposing  commenters  also  assert  that 
post-1974  gas  will  remain  at  its  $2.57 
ceiling  price  since  there  is  no  provision 
in  the  rule  as  proposed  for  renegotiating 
contracts  covering  that  gas.  The 
Commission  believes,  for  the  reasons 
already  amply  stated  above,  that  even 
in  the  absence  of  market-out  clauses  in 
the  contracts  for  the  sale  of  this  gas, 
competitive  forces  released  by  the 


elimination  of  vintaging  will  work  to 
lower  the  price  of  po8t-1974  gas  so  long 
as  overall  market  prices  remain  below 
the  ceiling  price  for  this  gas.  However, 
in  order  to  provide  that  renegotiation  of 
old  gas  prices  under  the  good  faith 
negotiation  rule  is  undertaken  on  a 
generic  basis,  the  Commission's 
modification  of  DOE's  good  faith 
negotiation  rule  will  provide  additional 
assurance  that  this  occurs.  Under  the 
rule  as  modified,  where  a  producer 
requests  its  purchaser  to  nominate 
higher  prices  for  any  old  gas,  the 
purchaser  may  request  the  producer  to 
nominate  lower  prices  for  old  gas  which 
the  purchaser  believes  is  being  sold  at 
above-market  prices.  The  modification 
of  the  good  faith  negotiation  rule  thus 
assures  that  all  old  gas  will  be  market- 
responsive  and  will  assure  that  all  old 
gas  will  be  priced  at  a  market-clearing 
level.  There  is  no  merit  to  commenters' 
arguments  that  the  ceiling  price  for  post- 
1974  gas,  which  this  rule  makes 
applicable  to  all  old  gas,  will  act  as  a 
floor  for  the  price  of  old  gas.  The 
evidence  cited  previously  that  pipelines 
are  currently  marketing  out  on  gas  at 
prices  well  below  the  post-1974  ceiling 
price  demonstrates  that  in  today's 
competitive  natural  gas  market  that 
ceiling  does  not  act  as  a  price  floor. 

Elimination  of  vintaging  will  reduce    • 
overall  prices  below  what  they 
otherwise  would  have  been  by 
increasing  production  of  cheaper  gas 
and  eliminating  the  old-gas  cushion. 
This  conclusion  is  supported  by  the 
movement  of  gas  prices  following  partial 
decontrol  of  natural  gas  on  January  1, 
1985.  Before  decontrol,  there  were 
predictions  of  a  price  fly-up  unless 
actions  were  taken  to  deal  with  take-or- 
pay  contracts  and  to  cap  indefinite  price 
escalators.***  Yet  no  such  fly-up 
occurred.  In  the  first  year  after  partial 
decontrol,  natural  gas  prices  at  the 
wellhead  declined  by  33<  per  Mcf.  This 
demonstrates  that  the  natural  gas 


»•'  See.  eg.  various  "releated"  gas  programs 
undertaken  by  many  pipelines,  in  which  they  take 
tubslanlial  volumes  of  new  and  high^nsl  gas  in 
exchange  for  price  relief. 


"*  For  example,  in  April  1984.  INGAA  issued  a 
study  entitled  "Analysit  of  Price  Fly-Up  under  the 
Natural  Gas  Policy  Act."  in  which  it  ttaled.  "In  the 
absence  of  tigniticant  renegotiation  or  a  legitlative 
solution,  non-market  sensitive  price  and  take 
provisions  in  existing  contracts  will  push  the 
average  wellhead  price  up  by  9^  to  12%  atx>ve 
inflation  in  1985."  Significantly,  the  INGAA  fly-up 
prediction  was  based  on  the  same  incorrect 
assumption  made  by  similar  comments  in  this 
rulemaking:  that  producers  will  automatically 
collect  the  highest  prices  authorized  by  indefinite 
price  escalators  in  their  existing  contracts,  despite 
competitive  market  conditions. 
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market  is  nifficiently  competitive  that 
removing  price  ceilings  doe*  not  cause 
an  increase  in  prices.  Hw  forces  of  the 
marketplace  require  producers  and 
purciiasers  to  keep  their  prices  at 
market  clearing  levels  so  as  to  avoid 
loss  of  sales,  l^e  fact  that  oil  prices 
have  declined  since  oil  prices  were 
decontrolled  in  January  1961  is  further 
evidence  that  removal  of  price  ceilings 
in  a  competitive  market  does  not  cause 
price  increases. 

Finally,  the  Commission  observes  that 
eliminating  vintaging  will  not  only 
reduce  prices  below  what  they 
otherwise  would  have  been,  it  will  make 
prices  more  stable.  When  the  current 
surplus  is  dissipated.*'*  natural  gas 
prices  will  rise  in  order  to  encourage 
producers  to  produce  the  additional  gas 
necessary  to  satisfy  demand.  So  long  as 
current  old-gas  price  ceilings  remain  in 
effect,  the  entire  additional  supply 
increase  must  come  from  new  gas.  Thus, 
new-gas  prices  would  have  to  increase 
substantially.  However,  if  vintaging  is 
eliminated  so  that  a  supply  response 
will  occur  for  old  gas,  then  new-gas 
prices  will  not  have  to  rise  dramatically 
to  encourage  exploration  and 
development  since  some  of  the 
necessary  supply  response  will  be 
obtained  through  higher  prices  for  old 
gas.  In  short,  more  gas  will  be  made 
responsive  to  the  market,  prices  will  be 
more  stable,  and  the  tendency  toward 
inefHcient  price  disparities  in  the 
natural  gas  market  will  be  reduced. 

Commenters  have  included  numerous 
studies  and  statistics  in  the  record 
concerning  the  likely  impact  of  the  DOE 
proposal  on  consumers.  To  the  extent 
they  illustrate  the  wide  mixture  of  old 
gas,  new  gas,  and  non-market 
responsive  gas  on  individual  pipeline 
systems,  these  studies  are  helpful.  Over 
20  years  of  vintaging  have  splintered  the 
old  gas  "cushion"  into  as  many  pieces 
as  there  are  different  pipeline  systems. 
This  unequal  access  to  the  cushion 
means  that  the  Commission  must  take 
into  account  the  transitional  impacts  of 
the  Hnal  rule  on  individual  pipeline 
systems,  as  well  as  its  long-term  impacts 
nationwide. 

However,  many  of  these  studies 
commit  the  fundamental  error  of 
assuming  that,  on  a  pipeline-by-pipeline 
basis,  wellheadmarkets  are  static  and 
do  not  change  in  response  to  changing 
city-gate  and  burner-tip  markets.  For 
example,  a  number  of  commenters  in 


this  docket  have  assumed  that  old, 
flowing  gas  prices  will  immediately  and 
automaticatly  rise  to  the  highest  price 
permitted  by  the  final  rule,  but  that 
existing  high-cost  gas  prices  will  not  be 
renegotiated  downward 
commensurately.**' 

These  studies  beg  the  question.  The 
real  question  is  not  whether  high-cost 
prices  will  come  down  in  response  to 
higher  old  gas  prices,  it  is  how  fast  they 
will  come  down.  Nor  is  it  a  question  of 
the  impact  of  the  rule  on  a  pipeline's  gas 
acquisition  costs  perse.  Instead,  the 
NGA  requires  the  Commission's 
ultimate  concern  to  be  protection  of 
consumers  downstream  from  the 
wellhead,  and  therefore  it  must  seek  a 
balance  of  risks  and  return  at  the 
wellhead  which  achieve  this  goal. 

For  this  reason,  the  Commission  has 
analyzed  the  evidence  in  the  record  as 
to  how  quickly  existing  wellhead  prices, 
especially  those  for  new  gas,  can 
respond  to  changes  in  city-gate  and 
burner-tip  markets.  In  addition,  the 
Commission  has  scrutinized  the  current 
and  past  purchased  gas  adjustment 
filings  ("PGAs")  made  by  the  20  major 
interstate  pipelines.  The  most  current 
PGA  data,  included  in  the  record,  breaks 
down  for  each  pipeline  its  purchased 
gas  costs  by  NGPA  pricing  category, 
volumes,  weighted  average  cost,  and 
major  producer-suppliers.  Past  PGA 
data,  compiled  by  EIA,  indicates  the 
trend  of  high-cost  gas  prices  under 
NGPA  section  102  and  section  107  on 
major  pipeline  systems  between  early 
1983  and  the  present  '" 

These  tables  indicate  that  high-cost 
gas  WACOGs  have  trended 
substantially  downward  since  1985 
following  the  partial  deregulation  of 
these  wellhead  categories  mandated  by 
the  NGPA  on  January  1, 1985. 

However,  because  pipelines  are  only 
required  to  file  PGAs  twice  a  year,  these 
data  do  not  reflect  the  full  impact  of 
recent  falling  oil  prices  on  pipeline 
WACOGs.  This  decline  in  oil  prices, 
combined  with  additional  gas-on-gas 
competition  under  Commission  Orders 
No.  380  and  436,  is  already  exerting 
substantial  pressure  on  pipelines  to 
reduce  their  WACOGs  to  marketable 
levels  through  out-of-cycle  or  flexible 
PGA  filings  in  order  to  maintain  fuel- 
switchable  loads.*** 


<"  DOE  predicts  a  dissipation  of  the  surplus  by 
1988  under  current  regulations.  The  surplus  could  be 
dissipated  by  1967  if  vintaging  is  elimiiMted  because 
the  natural  gas  market  will  operate  with  greater 
efficiency. 


»»•  See.  eg..  Initial  comments  of  INCAA.  AGA, 
Northern  Natural.  Natural  Gas  Pipeline  of  America. 
PanhaiKlle  Eastern.  Southern  Natural.  Northwest 
Central  KN  Energy. 

*"  EIA.  Natural  Cos  Monthly,  supra  at  Table  5 
(February  1986). 

"*  Pipelines  have  continued  to  file  for  and  obtain 
outK>f<ycle  or  flexible  purchased  gas  adjustment 
(PGA)  authorizations.  Listed  below  are  pipelines 
that  have  recently  obtained  a  regular  PGA  at  other 
than  the  normal  effective  date  (*)•  an  out-of-cycle 
PGA  (••).  or  a  flexible  PGA  authorization  {•"]■. 


In  addition  to  PGA  data,  the 
Commission  has  reviewed  three  studies 
included  or  referenced  in  the  record. 
These  three  studies  all  indicate  that  the 
most  likely  impact  of  the  DOE  proposal 
will  be  further  downward  pressure  on 
consumer  prices,  as  higher  old  gas 
prices  and  additional  supplies  further 
accelerate  competitive  pressures  on 
pipelines  and  high-cost  producers  to 
reduce  city-gate  prices  to  market- 
clearing  levels. 

The  first  study,  referred  to  by  AGA  in 
its  conunents,  is  an  "Analysis  of  High- 
Cost  Gas  Purchases  by  Contract 
Termination  Date."  **"  This  study  (the 
"Foster  Study")  was  prepared  by  Foster 
Associates,  IncM  on  behalf  of  AGA,  and 
reviewed  PGA  data  as  of  mid-1985  in 
order  to  estimate  the  volume,  producing 
area,  contract  execution  date,  and 
average  price  of  NGPA  section  102  and 
section  107  gas  purchases  with  projected 
prices  greater  than  $3.80  per  MMBfu. 
The  $3.80/MMBtu  price  is  the  Btu- 
adjusted  section  102  ceiling  price,  and 
was  selected  to  represent  the  minimum 
price  under  contracts  without  market- 
responsive  terms. 

The  Foster  Study  found  that  the  \£ 
Tcf  of  gas  purchased  at  an  average  price 
of  $4.49/MMBtu,  or  17  percent  of  major 
interstate  pipelines'  annual  domestic 
purchases  of  9.2  Tcf,  constituted 
purchases  under  pre-1982  section  102 
and  section  107  contracts  with  non- 
market-sensitive  terms.  In  contrast,  only 
0.7  Tcf  of  these  pre-1982  section  102  and 
section  107  purchases  were  found  to  be 
market-sensitive,  at  an  average  price  of 
$3.12/MMBtu. 


PipaliM 

Eti«»««  dales 

ANn  P<Mlina  Co - - — 

fr-1-«S'  4-1-86" 

ColonOo  InteraMe  Gas  Co .. 

6-1-85*.  7-1-a5'.  9- 

1-86".  11-1-85* 

ConsoiKJated  Gas  Suppty  Coip. _... 

7-1-85* 

El  Paso  Natural  Gas  Co 

7-1-85* 

Fkxida  Gas  Trmsnussion  Co _ 

6-1-85*.  2-1-86*.  3- 

1-86** 

Mtssnaiivi  Rivar  Transmsson  Corp... 

5-1-85*.  11-1-85- 

Naiurat  Gas  PIpslina  Co.  d  Amanca... 

7-1-85*.  1-1-88** 

rtorthwn  NaCufal  Gas  Co -.-. 

5-1-85* 

Nottiwest  Pipolme  Cotp 

5-1-85**.  7-1-85' 

Panham**  Eastam  PipsSna  Co - 

6-1-85* 

Souitiern  Natural  Gas  Co _ ..-.. 

5-1-65* 

Tennessee  Gas  Pipelma  Co 

8-1-85*.  9-1-85-- 

11-1-85* 

Texas  Gas  Transmasnn  Cotp 

12-1-86*.  7-1-85" 

Texas  EasMm  Tranannaaion  Corp 

3-1-85*.  7-1-85". 

12-1-65**.  4-1- 

86* 

Ttanaconlinental  Ga«  PIpaIn*  Co - 

4-1-86" 

Tnjnklina  Gas  Co            

3-1-86* 

Unilad  Gas  P^M  Line  Co 

11-1-85* 

East  Tennessee  Natural  Gas  Co 

♦-11-86*" 

Florida  Gas  Transmssnn  Ca 

3-28-86- " 

MKlwesiem  Gas  Transmoalan  Co 

4-11-e6"• 

Noftt)wost  Pipelrte  Corp        

4-25-86"* 

Tennessee  Gas  Pipetme  Co 

5-2-86*** 

3-2S-86*** 

***  Foster  and  Reddick.  "Analysis  of  High  Cost 
Gas  Purchases  by  Contract  Termination  Dale.'  Gas 
Energy  Review  (Vol.  13,  No.  12.  American  Gas 
Association.  December  1985|. 
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Of  the  1.6  Tcf  in  non-market  sensitive 
contracts,  52  percent  was  found  to  be 
produced  on  the  OCS,  while  Texas  and 
Louisiana  on-shore  each  represented 
only  10%  of  the  high-cost  production. 

On  the  other  hand,  the  Foster  Study 
found  only  0.2  Tcf,  or  20  percent,  of  post- 
1982  section  102  and  section  107 
contracts  were  non-market  sensitive. 
The  Foster  Study  found  that  13  percent 
of  so-called  "high-cost"  gas  contracts 
were  pre-1977  in  vintage,  and  thus  were 
likely  to  be  "multiple  vintage"  contracts 
also  covering  volumes  of  old,  flowing 
gas. 

This  data  indicates  that  some  1.8  Tcf 
of  high-cost  gas  may  not  be  subject  to 
express  "market-out"  authority  on  the 
part  of  the  purchaser.  On  the  other  hand, 
this  1.8  Tcf  represented  only  33  percent 
of  all  5.4  Tcf  of  "new"  and  "high-cost" 
gas  volumes  purchased  by  interstate 
pipelines  in  1985.*^°  The  composite 
price  of  these  total  volumes  fell  from 
$4.00  per  Mcf  to  $3.37  per  Mcf  between 
January  1985  and  February  1986.*"  Nor 
does  the  Foster  Study  indicate  how 
much  gas  under  such  "non-market 
responsive  contracts"  is  being 
"released"  from  its  contract  terms  and 
being  taken  by  pipelines  at  market- 
responsive  prices  under  the  so-called 
"release"  program.  This  indicates  that, 
notwithstanding  their  volumes  of  non- 
market  responsive  "new  gas,"  pipelines 
nonetheless  have  had  sufficient  leverage 
on  the  rest  of  their  gas  costs  to  reduce 


»'•  EIA.  Natural  Cos  Monthly,  supra  at  Table  5 
(February  19861. 
"'  Id. 


overall  "new"  gas  prices  over  1  percent 
a  month  over  the  last  14  months — at  an 
overall  savings  of  over  $3.4  billion  in  gas 
costs.*"* 

The  second  study,  submitted  by  AGA 
in  its  initial  comments  is  AGA's  "1986 
Base  Case,"  an  economic  model  which 
projects  natural  gas  prices,  supply,  and 
demand  over  the  short-term  and  long- 
term.  The  Commission  notes  that  this 
study  ("AGA  Base  Case")  was 
published  January  17. 1986.  and. 
therefore,  assumes  oil  prices  of  $25/ 
barrel  in  1986  and  1987.  an  assumption 
that  understates  the  downward  pressure 
of  falling  oil  prices  on  pipeline 
WACOGs.  AGA's  recent  up-date  on  the 
impact  of  falling  oil  prices  concludes 
that  under  the  $15  per  barrel  scenario, 
the  average  field  acquisition  costs  of  gas 
will  decline  from  $2.58  per  Mcf  in  1985  to 
$1.37  by  1987.  The  "1986  Base  Case"  and 
its  updates  are  based  on  a  system  of 
computer  models  providing  a  long-run 
simulation  of  natural  gas  supply, 
transportation  and  markets.  This  model, 
known  as  the  TERA  (Total  Energy 
Resources  Analysis)  system,  is 
maintained  by  the  AGA  under  the 
guidance  of  an  industry  advisory 
committee.  The  "1986  Base  Case" 
utilizes  publicly  available  information 
from  contracts  on  file  at  the 
Commission,  and  is  intended  to 
represent  a  "most  probable"  future 
based  on  current  market  and  regulatory 
conditions. 

Table  7.  following  on  page  160, 
excerpted  from  the  "AGA  Base  Case," 

«"  Id 


Table  7.— Natural  Gas  Pbices  ' 

(19e5S/»M«Btu) 


contains  AGA's  projection  of  the 
average  pipeline  acquisition  cost  of  gas 
between  1984  and  the  year  2000  under 
current  regulation.  Figures  1,  2,  and  4, 
following  on  pages  161-3,  contain 
AGA's  up-dated  projections  on  reserves, 
wellhead  prices,  and  demand  based  on 
$15  and  $20  per  barrel  oil  prices. 
Specifically,  the  first  table  projects  that 
the  average  pipeline  acquisition  cost  of 
so-called  pre-1982  "high-cost"  gas  under 
NGPA  section  102.  section  103,  and 
section  107  will  decline  from  $3.79/ 
MMBtu  in  1984  to  $2.69/MMBtu  in  1986, 
and  $2.15/MMBtu  by  1988.  According  to 
the  AGA  "Base  Case,"  at  pages  9,  and 
12  and  21: 

.  .  .  Between  1985  and  1987.  the  proportion  of 
1977-1981  gas  at  the  higher  price  level  is 
gradually  reduced  reflecting  lengthy 
renegotiation  of  the  contracts  containing 
"indefinite  escalator"  clauses.  Some  post- 
1977  gas.  especially  S  102  "d"  gas  (from  OCS 
Leases)  technically  remains  regulated.  The 
ceiling  price,  however,  is  above  the  level  on 
the  "free  maiket"  price.  $  102  "d"  gas  is 
assumed  also  to  gradually  decline  to  "free 
market"  levels  from  current  prices  by  1987. 
All  post-1981  §  102.  S  103,  and  $  107  deep  gas. 
however,  is  assumed  to  be  priced  at  a  long- 
run  "free  market"  level.  .  .  .  The  long  term 
"free  market  surrogate"  level  of  wellhead 
prices  (without  severance  taxes  and 
gathering  charges)  for  decontrolled  natural 
gas  has  been  arbitrarily  assumed  to  be  50%  af 
the  refinery  acquisition  cost  of  crude  oil.  .  .  . 
As  shown  on  Table  7.  the  decline  of  average 
retail  gas  prices  from  S5.08  per  MMBtu  in 
1985  to  S4.33  per  MMBtu  in  1988  represents  a 
14%  (real)  decline  within  3  years.  "The 
decrease  from  the  1985  retail  prices  of  $5.06 
per  MMBtu  to  $4.59  per  MMBtu  in  2000 
represents  a  cumulative  average  '"real"  price 
drop  of  about  10%. 
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FiKure  2 
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These  AGA  projections  indicate  that, 
even  without  the  pressure  of  falling  oil 
prices,  natural  gas  markets  are  expected 
to  force  high-cost,  "market 
unresponsive"  gas  prices  down  11%  a 
year  between  1984  and  198& 

The  third  study  is  an  "Analysis  of 
Natural  Gas  Contracts,  Volume  I:  Old 
Interstate  Gas"  prepared  by  the  Energy 
Information  Administration  ("EIA")  in 
February  1986.«"  The  EIA  Old  Gas 
Study  evaluated  the  quantities,  average 
prices,  and  contractilal  terms  of  the 
various  vintages  of  old,  flowing  gas  still 
subject  to  wellhead  regulation  under 
section  104  and  section  106  of  the  NGPA 
and  section  4,  section  5.  and  section  7  of 
the  NGA. 

Tables  3, 4,  5,  and  6  from  the  EIA 
study  conclude  that  old.  flowing  gas 
under  section  104  of  the  NGPA 
constituted  3.2  Tcf  of  total  wellhead 
purchases  of  8.4  Tcf  from  non-affiliated 
companies  by  major  interstate  pipelines 
in  1984.  Of  this  3.2  Tcf,  1.1  Tcf  is  post- 
1974  gas  already  subject  to  the  highest 
MLP  under  section  104  and  priced  at  an 
average  of  $2.49  per  MMBtu,  while  the 
remaining  2.1  Tcf  is  priced  at  $2.12  per 
MMBtu  or  below  under  pre-1974  section 
104  vintage  prices.  The  EIA  study  also 
concludes  that,  of  the  20  major  interstate 
pipelines,  only  five  had  WACOGs  in 
1984  below  the  then  applicable  $2.36  per 
MMBtu  MLP  for  post-1974  section  104 
gas.*^*  Finally,  the  EIA  study  concludes 
that  90  percent  of  existing  old.  flowing 
gas  contracts  contain  indefinite  price 
escalators,  area  rate  clauses  or  other 
non-market  responsive  contract  terms 
which  could  trigger  an  automatic 
escalation  of  contract  prices  upon 
wellhead  deregulation  without  any 
requirement  of  contract  renegotiation  or 
reference  to  a  definite  pricing  term. 

Based  on  these  studies  and  data  in  the 
record,  the  Commission  can  make  some 


»>'  EIA  Old  Gas  Study,  supra. 

"*  Colorado  Interstate  Gas.  KN  Energy.  Natural 
Gas  Pipeline  of  America.  Northern  Natural  Gas 
(Now  "Enron").  Northwest  Central,  and  Texas 
Eastern. 


conservative  assumptions  concerning 
the  short  term  trend  of  new  and  high- 
cost  gas  prices  likely  under  the  final 
rule.  If  such  prices  are  assumed  to 
continue  declining  10  percent  a  year 
through  1986  and  1987.  (a  low  estimate 
compared  to  AGA's  14  percent  per  year 
forecast  under  $25  oil)  then  5.4  Tcf  of 
gas  can  be  expected  to  decline  from  an 
average  price  of  $3.37  in  February  1986 
to  $2.70  per  Mcf  by  January  1, 1988— an 
overall  annual  savings  in  gas  cost  of 
$3.63  billion:*'* 

On  the  other  hand,  2.01  Tcf  of  existing 
old  gas  volumes  are  currently  priced 
under  NGPA  section  104  at  an  average 
of  $1.61  per  MMBtu  and  below,  versus 
the  remaining  1.2  Tcf  priced  $2.12  per 
MMBtu  and  above.  We  have  assumed 
hypothetically  that  90  percent  of  these 
volumes  will  rise  to  the  current  average 
price  of  the  post-1974  section  104  vintage 
by  January  1. 1988 — an  unrealistically 
high  assumption  considering  current 
spot  gas  prices  and  the  collapse  of  oil 
prices.  Under  this  assumption,  1.8  Tcf  of 
old  gas  currently  priced  at  an  overall 
average  of  82  cents  per  MMBtu  would 
increase  to  $2.49  per  MMBtu  by  1986— 
an  overall,  hypothetical  $3.01  billion  in 
increased  old  gas  costs. 

The  bottom  line  under  these 
hypothetical  assumptions  would  be  a 
net  decrease  under  the  final  rule  of  $620 
million  in  gas  costs,  an  average  of  6 
cents  per  MMBtu.  However,  the 
Commission  considers  this  a  "worst 
case"  scenario  because  it  intentionally 
underestimates. the  likely  dynamic, 
short-term  decline  in  high-cost  gas 
prices,  and  overestimates  the  short-term 
potential  increase  in  old-gas  prices.  This 

»"  All  calculations  regarding  the  hypothetical 
price  impacts  in  this  section  are  derived  from 
Tables  3  and  4  of  the  EIA  Old  Gas  Study.  Table  5  of 
the  EIA  February  1986  Natural  Gas  Monthly,  and 
the  AGA  1966  Base  Case.  These  calculations  also 
adopt  the  assumption  that  90  percent  of  existing  old 
gag  contracts  contain  sufficient  authorization  to 
enable  the  seller  to  collect  under  the  new  ceiling 
price  in  the  fmal  rule  without  further  contract 
modification  other  than  that  expressly  required  by 
the  rule  itself. 


analysis  also  ignores  the  further 
downward  pressures  of  collapsing  oil 
prices,  consumer  access  to  alternative 
gas  supplies  under  Commission  Orders 
No.  380  and  438,  incremental  supplies  of 
old  gas  and  the  "good  faith 
renegotiation"  requirements  in  the  final 
rule. 

For  example,  the  Commission  has  also 
considered  the  assumption  in  the  "AGA 
1986  Base  Case"  that  average  wellhead 
gas  prices  decline  14.3  percent  annually 
from  1985  to  1987,  and  gas  acquisition 
costs  reach  an  average  of  $1.87  per 
MMBtu  by  1988.  Applying  these 
assumptions  to  the  final  rule,  new  and 
high-cost  gas  prices  would  drop  an 
average  of  96  cents  per  Mcf  to  $2.41  per 
Mcf.  On  the  other  hand,  low-priced 
vintages  of  old  gas  would  rise  an 
average  of  $1.05  per  MMBtu  to  $1.87  per 
MMBtu.  Remaining  high-priced  vintages 
of  old  gas  would  decline  from  $2.48  per 
MMBtu  to  $1.87  per  MMBtu.  The 
resulting  hypothetical  $1.89  billion 
increase  in  low-priced  old  gas  costs 
would  be  offset  by  a  combined  $5.94 
billion  decline  in  new  gas  and  high- 
priced  old  gas  costs — $5.21  billion  from 
new  gas  and  $730  million  from  high- 
priced  old  gas  volumes.  The  bottom  line 
would  be  a  net  decrease  in  overall  gas 
costs  under  the  final  rule  of  $4.05  billion, 
or  41  cents  per  MMBtu.  Again,  however, 
even  this  hypothetical  projection 
overestimates  any  increase  in  old  gas 
prices  under  the  final  rule,  because  the 
rule  prohibits  collection  under  the  higher 
ceiling  price  unless  the  existing 
purchaser  agrees  to  the  new  price,  or 
unless  the  producer  is  able  to  negotiate 
a  higher  price  with  another  purchaser 
elsewhere  and  can  obtain  transportation 
for  the  gas. 

Although  the  general  trend  in  pipeline 
and  consumer  prices  is  likely  to  be 
stable  or  downward  under  the  final  rule, 
it  is  impossible  to  predict  with  certainty 
whether  some  consumers  on  some 
pipeline  systems  may  face  short-term, 
transitional  increases  in  their  gas  costs 
before  the  lower  overall  prices  and 


enhanced  supplies  are  made  available 
to  all  pipelines  under  the  rule. 

For  example,  some  pipelines  may 
have  quicker  success  in  renegotiating 
high-cost  gas  prices  to  lower  levels  than 
others,  even  though  the  national  trend  is 
definitely  downward.  On  the  other 
hand,  pipelines  with  large  cushions  of 
old  gas  may  be  less  able  to  keep  their 
producers  from  selling  old  gas  elsewhere 
to  higher  bidders,  precisely  because  one 
goal  of  this  rule  is  to  reduce  the 
disparities  in  wellhead  prices  that  are 
not  attributable  to  the  actual 
replacement  cost  of  gas  in  national 
markets. 

Finally,  the  Commission  is  aware  that 
some  pipelines  may  be  less  confident  of 
their  ability  to  renegotiate  all  gas  prices 
to  more  competitive  levels  with  their 
producers,  and  expecting  the  worst,  may 
file  for  projected  purchased  gas  costs 
based  on  the  worst  possible  outcome  of 
their  negotiations.  In  this  way.  they 
would,  in  effect,  be  passing  along  the 
risks  of  their  negotiations  directly  to 
their  consumers.  The  Commission 
intends  to  scrutinize  any  such  PGA 
filings  very  carefully,  and  will  exercise 
its  suspension  authority  liberally  to 
assure  that  PGAs  track  actual  gas  costs 
as  realistically  as  possible. 

Despite  these  potential  risks,  the 
Commission  considers  that,  under  this 
rule,  the  overall  competitive  benefits  of 
more  accurate  price  signals,  coupled 
with  the  long-term  benefits  of  enhanced 
supplies  of  existing  gas  reserves,  will 
outweigh  the  risks  of  any  isolated  price 
increases  to  consumers  on  individual 
pipeline  systems.  It  is  clear  that 
consumers  have  suffered  shortages  and 
higher  prices  under  the  current  price 
system  for  old  gas,  and  these  distortions 
can  only  cause  more  damage  to 
consumers  in  the  future,  if  existing 
reserves  continue  to  be  sold  on  a  basis 
less  than  replacement  cost.  Keeping  old 
gas  rates  below  replacement  cost  can 
only  revive  shortages  and  high  prices  for 
future  generations  of  consumers. 

The  final  rule  is  not  only  intended  to 
balance  the  interests  of  present 
consumers  and  present  producers,  it  is 
intended  to  balance  the  needs  of  future 
consumers  for  long-term  reliable  gas 
service,  with  the  protection  of  present 
consumers  from  exploitation  by 
producers. 

The  Commission  has  chosen  to  price 
old  gas  at  its  replacement  cost,  while  at 
the  same  time  requiring  producers  and 
pipelines  to  go  through  the  "good  faith 
negotiation"  procedures  before 
■  collecting  any  higher  prices.  This 
balances  the  revenue  needs  of  producers 
to  replace  reserves  with  the  interests  of 
consumers  in  assuring  that  all  wellhead 
prices  are  subject  to  the  maximum 


benefits  of  competition,  mandated  by 
the  NGPA.  The  final  rule  achieves  this 
balance  in  two  ways: 

(1)  It  prevents  producers  from 
collecting  the  higher  price  for  old  gas 
from  an  existing  pipeline  purchaser 
unless  the  purchaser  expressly  agrees; 
and 

(2)  It  allows  producers  to  sell  their  old 
gas  to  anyone  in  competitive  wellhead 
markets  under  the  new  price,  as  long  as 
they  first  have  offered  the  gas  to  their 
existing  purchaser  and  have  completed 
the  "good  faith  negotiation"  process  in 
which  the  purchaser  can  renegotiate  its 
gas  prices  with  the  producer. 

The  Commission  has  also  reviewed 
the  recent  conclusions  of  the  Energy 
Information  Administration  (EIA) 
regarding  the  likely  price  impacts  of  the 
DOE  proposal.*'*  EIA  independently 
reviewed  the  question  of  whether  high- 
cost  contracts  are  inflexible  downward 
so  that  removal  of  controls  on  low- 
priced  old  gas  would  cause  that  gas  to 
rise  in  price  without  any  offsetting 
downward  movement  of  high-priced  gas. 
The  source  of  data  reviewed  by  EIA  was 
purchased  gas  adjustment  filings  of 
selected  interstate  pipelines  at  the 
Commission  during  the  first  half  of  1988, 
separated  out  by  NGPA  price  category 
and  contract  year.  EIA  concluded: 

A  review  of  new  gas  contracts  indicates 
that  high-priced  gas  is  flexible  downward  in 
all  NGPA  sections  and  for  all 
vintages  ....  Whatever  their  respective 
contracts  stipulate,  the  wellhead  prices  of 
natural  gas  can  be  overwhelmed  by  market 
forces  and  that  is  precisely  what  is  happening 
in  the  market  today.  Thus,  current 
apprehensions  concerning  a  perceived  lack  of 
downward  price  mobility  are  unfounded,  just 
as  earlier  apprehensions  about  a  1985  gas 
price  fly-up  were  unfounded.**'' 

The  Commission  especially  notes 
EIA's  conclusions  concerning  the  price 
flexibility  of  pre-1982  section  102  new 
gas  contracts,  the  category  considered 
by  pipelines  to  be  the  most  troublesome. 
According  to  EIA's  review,  "As  might  be 
expected,  the  new  vintage  Section  102 
prices  lead  the  decline,  but  even  the 
oldest  (1978-1981)  vintage  Section  102 
prices  exhibited  surprising  downward 
flexibility."  *'•  (emphasis  added) 

Figures  1-6, 1-7,  and  1-8  from  the  EIA 
study  which  graphically  represent  the 
trend  in  high-cost  gas  contract  prices, 
are  not  printed  in  the  Federal  Register 
but  are  available  from  the  Federal 
Energy  Regulatory  Commission. 


«'•  "An  Analysis  of  the  Department  of  Energy's 
Notice  of  Proposed  Rulemaking  (NOPR).  "Ceiling 
Prices:  Old  Gas  Pricing  Structure'  ".  Service  Report. 
Energy  Information  Administration.  May  1986 
(RNGD-86-03). 

»»'  Id.  at  p.  V. 

»» Id. 


The  EIA  study  also  reviewed  the 
short-term  and  long-term  price  impacts 
of  the  DOE  proposal,  based  on  $20  per 
barrel  world  oil  prices  and 
implementation  of  non-discriminatory 
transportation  under  Order  No.  436.  EIA 
based  these  price  impact  estimates  on  a 
base  case  forecast  of  gas  markets,  in 
which  it  is  assumed  that  real  world  oil 
prices  equal  $20  per  barrel  from  1986  to 
1995,  supply  and  demand  elasticities 
(e.g.  fuel  switching)  are  consistent  with 
the  model  used  in  EIA's  Annual  Energy 
Outlook,  and  Order  No.  436  is 
implemented  aggressively  and 
generically.  In  the  short-term,  EIA 
concluded, 

.  .  .  Since  most  old  interstate  gas  is 
currently  priced  below  the  average  U.S. 
wellhead  price,  the  addition  of  such  gas  will 
put  downward  pressure  on  prices  ....  It  is 
EIA's  judgment  that,  if  implemented 
generically.  Order  436  would  create  sufficient 
competition  in  gas  markets  to  drive  the 
average  price  down  to  near  the  level  of  the 
current  spot  market,  a  decrease  of  al>out  $J0 
per  Mcf  in  1986-1988.  Based  upon  historical 
experience,  this  decrease  would  increase 
demand  by  about  .25  Tcf  per  year  and  thus 
cause  the  gas  bubble  to  be  drawn  down 
earlier,  probably  before  1990.  The  effect  of 
FERC  Order  436,  coupled  with  the  shrinking 
of  the  current  gas  bubble,  is  to  Aeep  wellhead 
prices  l}elow  $2.00 per  Mcf  through  1990."* 
(emphasis  added) 

Over  the  long-term,  EIA  concludes 
that  28  Tcf  of  additional  gas  supplies 
would  be  stimulated  by  the  DOE 
proposal,  beginning  after  the  "bubble" 
of  surplus  gas  deliverability  disappears 
in  1990.  If  these  supplies  are  produced 
over  a  20-year  period,  about  1.5  Tcf 
would  reach  the  market  each  year. 
According  to  EIA.  these  additional 
supplies  brought  on-line  under  the  DOE 
proposal  would  keep  wellhead  prices 
throughout  the  19908  at  $.35  per  Mcf 
lower  than  the  price  of  natural  gas 
without  the  additional  supplies.  By  1995. 
the  average  wellhead  price  of  natural 
gas  would  be  $2.91  per  Mcf  under  the 
DOE  proposal,  compared  to  $3.26  per 
Mcf  without  the  proposal.**" 

EIA's  supply  enhancement  estimates 
are  based  on  an  independent  reservoir 
engineering  study  it  applied  to  field- 
specific  data  available  for  557  Texas  gas 
fields  under  a  stipulated  wellhead  price 
of  $2.50  per  Mcf,  in  order  to  estimated 
the  effects  of  delayed  abandonment 
EIA  also  estimated  infill  drilling 
recovery,  on  the  basis  of  a  thorough 
review  of  a  sample  of  five  specific  gas 
fields  which  already  were  expected  to 
yield  75  percent  of  the  additional 

supplies  projected  for  delayed 


*'*  Id.  at  pp.  viii-ix. 
>«<>  Id.  at  pp.  43. 45. 
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abandonment.  Finally,  EIA  accepted  the 
estimates  of  other  studies  as  to  the 
potential  recovery  of  8  Tcf  by  weU 
stimulation. 

The  Commission  notes  that,  under  $20 
per  barrel  oil  prices  and  even  without 
Order  No.  436,  EIA  projects  that  average 
wellhead  prices  will  decline  over  5 
percent  per  year,  from  $2.60  per  Mcf  in 
1985  to  $2.07  per  Mcf  in  1988.  When  the 
impact  of  Order  No.  436  is  factored  in. 
EIA  estimates  average  wellhead  prices 
will  decline  nearly  8  percent  per  year 
over  the  short-term,  from  $2.60  per  Mcf 
in  1985  to  $180  per  Mcf  in  1988.«* ' 

For  these  reasons,  the  Commission 
concludes  that  the  final  rule  will  not 
unreasonably  increase  consumer  gas 
prices  over  the  short-term,  and  over  the 
long-term  will  reduce  city-gate  gas 
prices  in  response  to  competitive 
wellhead  markets  and  enhanced 
recovery  of  old  gas  supplies. 

F.  Good  Faith  Negotiation  Rule. 

Producers  may  collect  the  new  ceiling 
price  only  to  the  extent  permitted  by 
their  contracts.  Indefinite  price 
escalation  clauses  in  existing  contracts 
provide  the  necessary  contractual 
authority.**  •  However,  the  Commission 
believes  that  producers  with  indefinite 
price  escalation  clauses  should  not 
automatically  receive  the  new  ceiling 
pried.  Otherwise,  the  ceiling  price  would 
become  a  floor  and  that  would  distort 
the  market  as  much  as  current 
artificially  low  ceiling  prices.  Therefore, 
the  Commission  will  require  that  parties 
to  existing  contracts  who  do  not 
voluntarily  negotiate  a  new  or  amended 
contract  price,  comply  with  a  "Good 
Faith  Negotiation  Rule"  before  raising 
the  price  above  current  ceiling  prices.  By 
allowing  each  party  to  assess  the  value 
of  the  old  gas  in  light  of  competition  and 
other  market  forces,  that  rule  should 
prevent  old-gas  prices  from  rising  above 
market  prices. 

The  Commission  generally  adopts  the 
good  faith  negotiation  rule  proposed  by 
DOE  in  its  NOPR.  However,  in  order  to 
provide  more  balanced  negotiating 
rights  among  the  parties,  the 
Commission  modifies  DOE's  proposed 
rule  so  that  when  a  producer  seeks  a 
higher  price  for  old  gas  in  one  contract 
the  purchaser  may  seek  a  lower  price  for 
all  gas  (both  old  and  new)  in  any 
contract  between  the  parties  containing 
any  old  gas.  This  should  result  in  all  old 
gas  being  priced  at  the  lower  of  the 
market  or  the  ceiling  price  and  eliminate 
the  possibility  that  a  purchaser  under  a 


multi-vintage  contract  could  be  required 
to  continue  purchasing  the  high-cost 
new  gas  while  the  purchaser  abandons 
sales  of  the  low-cost  old  gas.  In 
addition,  this  modification  should 
significantly  assist  in  bringing  down  the 
price  of  high-cost  gas,  including  that 
sold  under  non-market  responsive 
contracts.  The  Commission  also  makes 
certain  other  changes  in  the  good  faith 
negotiation  rule. 

Comments.  In  the  NOPR,  DOE 
proposed  that  each  producer  be  given  a 
one-time  right,  exercisable  at  any  time, 
to  request  the  existing  purchaser  of  old 
gas  under  a  contract  in  effect  on  July  1. 
1988,  to  nominate  within  60  days  the 
price  the  purchaser  is  willing  to  pay  for 
the  gas.  If  the  existing  purchaser  refuses 
to  nominate  a  price,  the  producer  would 
be  free  to  sell  the  gas  to  a  new 
purchaser  and  would  be  released  from 
all  obligations  in  law  and  contract  to  the 
existing  purchaser  upon  30  days  written 
notice  that  a  new  purchaser  had  been 
found.  In  the  interim,  however,  the 
producer  would  be  required  to  continue 
to  sell  the  gas  to  the  original  purchaser 
at  the  existing  contract  price. 

If  the  purchaser  nominates  the  highest 
price  permitted  by  the  existing  contract 
(in  most  cases  the  po8t-1974  MLP),  the 
producer  would  be  required  to  sell  the 
gas  to  the  purchaser  at  that  price.  If  the 
purchaser  nominates  a  price  less  than 
the  highest  price  permitted  by  the 
contract,  the  producer  would  have  30 
days  to  indicate  whether  it  accepts  or 
rejects  the  nominated  price.  If  the 
producer  accepts  the  nominated  price, 
the  producer  would  be  required  to  sell 
the  gas  to  the  existing  purchaser  at  that 
price.  If  the  producer  rejects  the 
nominated  price,  the  producer  would  be 
free  to  sell  the  gas  to  a  new  purchaser 
who  offered  to  pay  a  price  higher  than 
the  nominated  price  for  a  term  of  at 
least  two  years.  Once  a  new  purchaser 
is  found,  the  producer  would  be  released 
from  all  obligations  in  law  and  contract 
to  the  existing  purchaser  upon  30  days 
notice.  However,  in  the  interim  the 
producer  would  be  required  to  continue 
to  sell  the  gas  to  the  existing  purchaser 
at  the  existing  contract  price. 

Pipeline,  distributor  and  consumer 
commenters  contend  that  the  DOE  good 
faith  negotiation  rule  is  illegal  and 
unsound  in  policy.**'  First,  they  contend 


that  the  provision  of  the  good  faith 
negotiation  rule  releasing  the  producer 
from  all  obligations  in  law  to  the 
purchaser  if  the  purchaser  fails  to 
nominate  an  acceptable  price  grants 
producers  blanket  abandonment  in 
violation  of  NGA  section  7(b).  Producers 
sell  old  gas  under  certificates  of  public 
convenience  and  necessity  issued  under 
section  7(c)  of  the  NGA.  Therefore,  they 
may  not  terminate  sales  without 
abandonment  authorization  from  the 
Commission  pursuant  to  section  7(b)  of 
the  NGA.  Section  7(b)  permits  the 
Commission  to  grant  abandonment  only 
after  a  hearing  and  a  finding  that 
abandonment  is  warranted  because  the 
available  gas  supply  is  depleted  or  the 
present  or  futiure  public  convenience  or 
necessity  warrant  the  abandonment. 
The  opposing  commenters  argue  that  the 
good  faith  negotiation  rule  would  permit 
abandonment  without  the  necessary 
hearing  or  finding  that  abandonment  is 
in  the  public  interest. 

Opposing  commenters  also  contend 
that  the  good  faith  negotiation  rule 
violates  the  Mobile-Sierra  doctrine  and 
section  5(a)  of  the  NGA.  In  United  Gas 
Pipeline  Co.  v.  Mobile  Gas  Corp..  350 
U.S.  332  (1956),  the  Supreme  Court  held 
that  a  natural  gas  company  may  not 
unilaterally  change  its  contract.  The 
court  further  stated  that  a  producer 
dissatisfied  with  the  existing  contract 
rate  may  obtain  relief  only  through  an 
NGA  section  5(a)  proceeding  in  which 
the  Commission  may,  after  a  hearing 
and  based  on  substantial  evidence, 
deterrtiine  the  existing  rate  to  be  unjust 
and  unreasonable.  Commenters  argue 
that,  contrary  to  the  Mobile-Sierra 
doctrine,  the  good  faith  negotiation  rule 
allows  a  producer  unilaterally  to 
abrogate  its  contract  if  dissatisfied  with 
the  price  nominated  by  the  purchaser 


»«'  Id. 

***  Th«  record  indicates  thai  85  to  90  percent  of 
old  gas  contracts  have  indefinite  price  escalation 
clauses. 


•••  Northwest  Central  Pipeline  Corporation  at  13- 
15. 18-19:  Columbia  Gas  Transmission  Corporation 
at  7:  ANR  Pipeline  Company  at  4-5;  KN  Energy  Inc. 
at  10-11;  Kansas  Power  ft  Light  Company  at  14-18: 
Public  Service  Commission  of  West  Virginia  at  10- 
11:  Transcontinental  Gas  Pipe  Line  Corporation,  at 
5-7:  Texas  Eastern  Transmission  Corporation  at  2»- 
25;  Natural  Gas  Fhpeline  Company  of  America  at  14- 
16.  34-36:  Baltimore  Gas  &  Electric  Company  at  3-4: 
El  Paso  Natural  Gas  Company  at  6-10. 16-17:  Public 


Utilities  Commission  of  California  at  31-34: 
Southern  California  Gas  Company  at  19-21: 
Interstate  Natural  Gas  Association  of  America  at 
21-24:  Tennessee  Gas  Pipeline  Company  at  8-9, 19- 
23:  Peoples  Gas  Light  and  Coke  Company  and  North 
Shore  Gas  Company  at  13-15:  Northern  Illinois  Gas 
Company  at  7;  Panhandle  Eastern  Pipe  Line 
Com|>any  and  Trunkline  Gas  Company  at  13-16,  25: 
Southwest  Gas  Corporation  at  8:  Minnesota 
Department  of  Public  Service  at  6;  Dorchester 
Hugoton  at  7;  American  Public  Gas  Association  at 
82-73;  Rochester  Gas  and  Electric  Corporation  at 
25-27:  Illinois  Commerce  Commission  at  15-16; 
Consumer  Advocate  Division  of  Public  Service 
Commission  of  West  Virginia  at  7-«;  E.  I.  DuPont  de 
Nemours  ft  Company  at  14-19:  Delhi  Gas  Pipeline 
Corporation,  reply  comments  at  2-4;  American  Gas 
Association,  reply  comments  at  16-23:  People's  Gas 
System  Inc.  reply  comments  at  9-10:  United 
Distribution  Companies,  reply  comments  at  47-50; 
American  Gas  Association  at  3.  at  10-11.  27-31: 
Texas  Independent  Producers  and  Royalty  Owners 
Ass'n  at  6-7:  Northern  Natural  Gas  Company  at  3.  S: 
Northwest  Pipeline  Corporation  at  8-13. 
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without  the  hearing  or  findings  required 
by  section  5(a)  of  the  NGA. 

Finally,  the  opposing  commenters 
argue  that  the  good  faith  negotiation  rule 
is  unduly  weighted  in  favor  of 
producers.  By  permitting  producers  who 
do  not  get  a  satisfactory  offer  from 
purchasers  unilaterally  to  walk  away 
from  their  contracts,  the  rule  allegedly 
would  require  purchasers  to  bid  the 
maximum  lawful  price  or  face  the  loss  of 
formerly  "low-cost"  gas  supplies. 
Commenters  contend  that  as  a  result  the 
proposed  rule's  new  ceiling  price  for  gas 
will  become  the  fioor.'^**  Some  opposing 
commenters  also  contend  that  the  good 
faith  negotiation  rule  leads  to 
particularly  unfair  results  with  respect 
to  multi-vintage  contracts.  In  such 
conlracls  the  purchaser  may  have 
agreed  to  a  relatively  high  price  for  new 
gas  in  reliance  upon  the  old  gas  being 
priced  at  or  less  than  current  ceiling 
prices.  However,  the  good  faith 
negotiation  rule  would  permit  the 
producer  to  seek  a  higher  price  for  the 
old  gas  and,  if  dissatisfied  with  the  price 
offered  by  the  purchaser,  abandon  the 
sales  of  the  old  gas  while  requiring  the 
purchaser  to  continue  purchasing  the 
high-cost  new  gas.*** 

Producer  commenters  and  DOE 
contend  that  the  rule  as  proposed  does 
not  violate  NGA  section  7  since  the 
requirement  of  a  hearing  before  granting 
abandonment  is  satisfied  by  the  hearing 
and  comment  procedure  provided  in  this 
rulemaking  proceeding  and  automatic 
abandonment  under  the  good  faith 
negotiation  rule  is  in  the  public  interest. 
Furthermore,  these  commenters  contend 
th.it  the  good  faith  negotiation  nlle  does 
not  allow  producers  unilaterally  to 
change  or  abrogate  contracts  where  the 
pipeline  refuses  to  agree  to  a  new  higher 
contract  price  desired  by  the  producers. 
Instead,  there  would  be  a  bilateral 
agreement  not  to  continue  under  the 
existing  contract  and  its  existing 
authority  to  collect  the  higher  ceiling 
price  without  renegotiation.  Therefore, 
there  is  no  violation  of  the  Mobile- 
Sierra  doctrine.  Finally,  these 
commenters  contend  that  the  good  faith 
negotiation  nrie  is  not  unduly  weighted 
in  favor  of  the  producer  but  provides  for 
balanced  negotiation. 

In  their  comments  supporting  the  DOE 
proposal,  Indicated  Producers  present  a 
modified  good  faith  negotiation 
procedure  designed  to  avoid  the  legal 
challenges  raised  by  parties  opposing 
the  DOE  rule.  Under  this  proposal,  the 
Commission  would  impose  a 
moratorium  on  rate  increase  filings  for 


old  gas  subject  to  the  new  ceiling  price 
until  one  of  three  conditions  is  met.  The 
first  condition  would  be  that  the 
producer  files  a  new  or  amended 
contract  together  with  a  petition 
requesting  authorization  to  collect  the 
applicable  contract  rate,  up  to  the  new 
maximum  lawful  price.  The  second 
condition  would  be  that  the  producer 
files  for  collection  of  the  applicable 
contract  rate,  up  to  the  new  maximum 
l&wful  price,  together  with  an  agreement 
by  the  purchaser  that  the  moratorium  be 
lified.  The  third  condition  would  be  that 
the  producer  files  an  application  for 
abandonment  of  the  sale  of  the  gas  and 
tenders  to  the  purchaser  a  release  from 
the  contract  for  the  gas  which  is  the 
subject  of  the  abandonment  application. 
If  this  is  done,  the  producer  could 
simultaneously  file  for  collection  of  the 
applicable  contract  rate  agreed  to  by  a 
third  party,  up  to  the  new  maximum 
lawful  price,  and  would  be  entitled  to 
collect  this  rate  from  the  original 
purchaser  until  abandonment  is  granted. 
The  pipeline  and  its  customers  could 
either  contest  the  abandonment 
application  or  support  it  and  accept  the 
release  offered  by  the  producer. 

Indicated  Producers  argue  that  the 
modified  proposal  will  give  pipelines  as 
well  as  producers  compelling  economic 
incentives  to  renegotiate  their  contracts 
in  order  to  provide  for  market- 
responsive  old-gas  prices  while  avoiding 
possible  legal  infirmities  in  the  good 
faith  negotiation  rule  proposed  by  DOE. 
The  Natural  Gas  Supply  Association 
(NCSA)  supports  Indicated  Producers' 
proposed  modification  of  the  good  faith 
negotiation  rule. 

Commission  Response.  The 
Commission  rejects  opposing 
commenters'  contentions  that  the  grant 
of  abandonment  to  a  producer  if  the 
purchaser  fails  to  nominate  a  price  or 
nominates  an  unacceptable  price 
violates  NGA  section  7(b).  The 
Commission  finds,  based  on  the  present 
record,  that  the  present  and  future 
public  convenience  or  necessity  permit 
abandonment  in  such  circumstances. 
Granting  abandonment  where  the 
existing  purchaser  fails  to  make  an 
acceptable  offer  is  in  the  interest  of  the 
market  as  a  whole.***  This 
abandonment  is  necessary  to  ensure 
that  all  old  gas.  with  its  relatively  low 
production  cost,  can  obtain  the  market- 
responsive  prices  permitted  by  this  rule. 
Without  the  possibility  of  abandonment 


the  purchaser  could  simply  insist  on  a 
continuation  of  the  present  price.  Only 
through  such  higher  prices  will 
increased  production  through  delayed 
abandonment  occur,  as  described  in 
section  IV  D,  supra.  The  resulting 
increased  supply  of  old  gas  will  displace 
higher-cost  gas.  create  more  competition 
in  the  market  place,  and  thus  bring 
down  overall  prices  as  described  in 
section  IV  E,  supra. 

The  Commission  also  finds  without 
merit  the  opposing  commenters' 
contention  that  the  good  faith 
negotiation  rule's  provision  for 
abandonment  violates  NGA  section 
7(b)'8  hearing  requirement.  That  hearing 
requirement  is  satisfied  by  the  hearing 
and  opportunities  to  comment  provided 
in  the  present  rulemaking.  Section  7(b) 
does  not  require  that  the  Commission 
hold  individual  case-by-case 
hearings.**''  The  Commission  has 
determined  in  this  proceeding  that  the 
public  interest  permits  abandonment  of 
old  gas  wells  in  cases  where  a  purchaser 
fails  to  nominate  an  acceptable  price. 
Therefore,  it  would  make  no  sense  for 
the  Commission  to  require  individual 
producers  to  file  abandonment 
applications  and  to  hold  a  hearing  on 
each  application.  Since  there  are 
thousands  of  producers  of  old  gas.  that 
procedure  could  result  in  a  vast 
proliferation  of  hearings.  Given  the 
Commission's  limited  resources,  the 
inevitable  result  would  be  lengthy 
delays  before  individual  abandonments 
could  be  granted.  This  would  seriously 
impede  the  achievement  of  this  rule's 
goals  of  increasing  production  of  old  gas 
and  reducing  overall  prices.  As  the 
Supreme  Court  said  in  Texaco  v.FPC, 
"We  see  no  reason  why  under  this 
statutory  scheme  the  processes  of 
regulation  need  be  so  prolonged  and 
crippled."  **"  Accordingly,  the 


»"  See.  for  example.  INGAA  at  22-24. 

»"  See  Northwest  Pipeline  Corporation  at  10-11- 


»••  In  FelmonI  Oil  Corp.  and  Essex  Offshore  Inc.. 
33  FERC 1  61.333  at  61.657  (1985).  the  Commission 
announced  a  change  in  its  abandonment  policy, 
stating  that  there  would  be    a  shift  in  the 
identification  of  the  public  interest,  from  the  interest 
of  only  specific  customers  to  the  interests  of  the 
market  as  a  whole." 


»"  See  Phillips  Petroleum  Co.  v.  FPC.  475  F.2d 
842  848-852  (10th  Cir.  1973).  and  American  Public 
Gas  Assn.  v.  FPC.  567  F.2d  1016. 1064  1067  (DC.  Cir. 
1977).  holding  that  the  Commission  may  establish 
area  and  national  rates  in  rulemaking  proceedings 
as  opposed  to  case-by-case  adjudications  without 
violating  the  similar  hearing  requirements  of  NGA 
sections  4  and  5  See  also  FPC  v  Moss.  424  US  494. 
^8o-S01  (1976).  slating  that  the  Commission  has 
discretion  to  determine  the  timing  of  its  finding  that 
the  public  convenience  or  necessity  permit 
abandonment,  including  the  discretion  to  pre-grant 
abandonment  on  a  generic  basis  even  though  years 
may  elapse  before  the  abandonment  actually 
occurs. 

»«•  377  U.&  at  33.  44  (1964).  See  also  Phillips 
Petroleum  Co.  v.  FPC  475  F.2d  at  849. 851.  citing 
Permian.  3B0  U.S.  at  777.  holding  the  the 
Commission  has  broad  discretion  to  contrive 
expeditious  administrative  methods  in  order  to 
achieve  its  regulatory  purposes. 
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Comnussion  holds  that  where  the 
purchaser  fakis  to  nominate  a  price,  or 
nominates  a  price  which  the  producer 
rejects,  the  producer  is  granted 
abandonment  upon  30  days  notice.** » 
Second,  the  Commission  rejects  the 
opposing  commenters'  contention  that 
the  good  faith  negotiation  rule  permits 
producers  unilaterally  to  change  or 
abrogate  contracts  in  violation  of  the 
Mobile-Sierra  doctrine  and  section  5(a) 
of  the  NGA.  This  contention  is  based  on 
a  misunderstanding  of  how  the  good 
faith  negotiation  rule  works.  As  DOE 
and  supporting  commenters  observe,  the 
producer  cannot  alter  the  contract  in 
any  way  under  the  good  faith 
negotiation  rule.  It  can  obtain  a  higher 
price  only  if  the  existing  contract 
already  provides  for  such  higher  price 
through  an  indefinite  price  escalation 
clause.  Furthermore,  the  purchaser  has 
an  absolute  right  to  continue  the  existing 
contract  if  It  is  willing  to  pay  the  highest 
price  permitted  in  that  contract. 
However,  as  a  condition  to  obtaining  a 
higher  price  under  the  contract,  the 
producer  must  give  the  purchaser  an 
opportunity  to  seek  a  lower  price  under 
that  contract  and  certain  other 
contracts,  or  terminate  the  contracts  if  it 
is  unwilling  to  pay  the  contract  price  or 
such  lower  price  as  the  producer  is 
willing  to  accept.  The  producer  is 
required  to  give  the  purchaser  this  right 
in  order  to  prevent  indefinite  price 
escalation  clauses  in  existing  contracts 
from  automatically  raising  the  price  to 
the  new  ceiling  price.  In  the  case  of 
other  old  gas  for  which  the  purchaser 
affirmabvely  requests  a  lower  price  or 
other  categories  of  gas  under  a  multi- 
vintage  contract  containing  old  gas, 
again,  the  pipeline,  not  the  producer,  is 
initiating  the  renegotiation  process,  and 
only  as  a  condition  precedent  to  the 
producer  being  authorized  to  collect  a 
higher  price  under  an  existing  contract 
pursuant  to  an  indefinite  escalation 
clause.  Thus,  only  the  purchaser,  not  the 
producer,  has  a  right  to  terminate  the 
contract,  and  the  purchaser  has  that 
right  only  because  the  producer  has 
chosen  to  give  it  to  him.  There  is, 
therefore,  no  violation  of  the  Mobile- 
Siena  doctrine.  To  the  extent  the 
Commission  must,  pursuant  to  NGA 
section  5,  hold  a  hearing  and  find  that 
the  existing  rate  is  unjust  and 
unreasonable  before  the  producer  can 
obtain  a  rate  higher  than  the  present 
rate,  the  Conunission  has  in  the  present 
proceeding  already  made  such  a  finding 
after  a  hearing.  See  section  IV  B,  supra. 


***  A*  explained  in  more  deUil  later,  infra  at 
pages  1fl»-lS8.  the  atMmkMMMiil  will  be  timiiad  lo 
the  old  gaa  well*  for  which  the  producer  (ought  a 
higher  price. 


The  Commission  generally  disagrees 
with  the  opposing  commenters' 
contention  that  the  good  faith 
negotiation  rule,  as  proposed,  is  unfairly 
weighted  in  favor  of  producers  and 
would  result  in  pre-1975  gas  escalating 
to  the  new  price  ceiling  while  no  other 
gas  would  come  down  in  price.  As 
explained  in  Section  IV  E.  the 
Commission  believes  that  competitive 
forces  in  the  natural  gas  market, 
including  competition  from  alternative 
fuels,  would  prevent  this  from 
happening.  However,  the  Commission 
does  agree  that  the  rule  as  proposed 
could  be  unbalanced  in  two  respects. 
First,  the  rule  provides  only  for  the 
renegotiation  of  old  gas  contracts  with 
below-market  prices  and  does  not 
permit  purchasers  to  obtain  the 
renegotiation  of  old  gas  contracts  with 
above-market  prices.  For  example,  if  a 
producer  and  purchaser  had  two 
contracts,  one  coverir»g  primarily  pre- 
1973  flowing  gas  and  the  other  covering 
primarily  post-1974  gas.  the  producer 
could  seek  a  higher  price  only  for  the 
first  contract.  There  would  be  no  way 
for  the  purchaser  to  seek  a  lower  price 
for  the  post-1974  old  gas  in  the  second 
contract  under  the  good  faith  negotiation 
rule  even  though  the  po8t-1974  ceiling 
price  may  be  above  the  current  market 
price  for  gas. 

Second,  the  Commission  agrees  with 
the  contentions  of  opposing  commenters 
that  the  good  faith  negotiation  rule,  as 
proposed,  could  be  unbalanced  in  its 
treatment  of  multi-vintage  contracts.  For 
example,  if  a  contract  included  both  old 
and  other  gas,  the  producer  could  seek  a 
higher  price  for  the  old  gas  but  the 
purchaser  could  not  seek  a  lower  price 
for  the  other  gas.  If  the  producer  was  not 
satisfied  with  the  price  nominated  by 
the  purchaser  for  the  old  gas,  the 
producer  could  terminate  sales  of  the 
old  gas  to  the  purchaser,  sell  that  gas  to 
a  third  party,  but  require  the  purchaser 
to  continue  purchasing  the  other  gas.  Yet 
the  purchaser  may  have  agreed  to  the 
high  price  for  the  other  gas  in  reliance 
on  the  fact  the  low  cost  of  the  old  gas 
lowered  the  average  price  under  the 
contract  to  reasonable  levels. 

In  order  to  cure  these  inequities  in  the 
operation  of  the  good  faith  negotiation 
rule  as  proposed  and  to  assure  that 
purchasers  will  have  the  ability  to 
substantially  reduce  their  cost  of 
purchasing  high-cost  gas,  the 
Commission  will  modify  the  good  faith 
negotiation  rule  as  follows.  If  a  producer 
makes  a  nomination  request  with 
respect  to  old  gas  in  one  contract,  the 
Commission  will  permit  the  purchaser  to 
seek  a  lower  price  for  any  gas,  whether 
old  or  new,  in  any  contract  between  the 


parties  which  contains  some  old  gas.  In 
the  event  the  producer  and  purchaser 
cannot  agree  on  a  new  price  for  the  gas 
for  which  the  purchaser  made  a 
nomination  request,  the  purchaser  shall 
have  the  right  to  terminate  its  purchases 
of  that  gas  under  the  contract  in 
question.**"  If  the  purchaser  exercises 
this  right  with  respect  to  gas  subject  to 
the  Commissions  NGA  jurisdiction,  the 
Commission  will  also  permit 
abandonment.  The  public  convenience 
and  necessity  permits  that  abandonment 
for  the  same  reasons  discussed  above 
with  respect  to  the  producer's 
abandonment  of  sales  of  below-market 
old  gas  and  because  the  purchaser  is  no 
longer  taking  the  gas.  Permitting  the 
purchaser  to  seek  a  lower  price  for  all 
gas  in  any  contract  containing  any  old 
gas  will  enable  purchasers  to  bring 
down  the  cost  of  all  above-market  old 
gas  and  the  cost  of  any  other  above- 
market  gas  in  multi-vintage  contracts. 
This  should  substantially  reinforce  the 
purchaser's  ability  to  reduce  its  cost  of 
purchasing  high-cost  gas.  including  that 
sold  under  non-market  responsive 
contracts.*" 

The  Commission  also  modifies  the 
good  faith  negotiation  rule  so  as  to 
eliminate  the  requirement  that  any 
contract  the  producer  enters  into  with  a 
third  party  after  rejecting  the  price 
nominated  by  the  purchaser  be  for  a 
higher  price  and  a  term  of  at  least  two 
years.  'The  Commission  believes  that 


"'  This  vMould.  of  course,  include  a  right  for  the 
purchaser  to  terminate  purchases  of  some  gas 
removed  from  the  Commissions  NGA  iurisdiclion. 
Penmoil  Co.  v.  FERC.  645  F  2d  360  (5lh  Cir.  ISSl). 
uut.  denlkd.  454  U.S.  1142  (1982).  holding  that  the 
Commission  can  no  loo^r  interpret  conlrucis  that 
cover  gas  removed  from  the  Commission's  NGA 
jurisdiction,  does  not  prevent  ll>e  Commission  from 
requiring  that  producers  provide  purchasers  this 
opportunity  under  the  good  faith  negotwtioo  rule. 
The  Commission  is  acting  pursuant  to  Its  authority 
under  NGPA  sections  104(b)(2).  106(c).  and  5m(a)  to 
condition  the  producer's  eligitrility  to  obtain  a 
higher  price  for  jurisdictional  old  gas  under  the  good 
faith  negotiation  rule  on  its  giving  the  purchaser  an 
opportunity  to  renegotiate  all  gas  under  multi- 
vintage  contracts  containing  any  old  gas.  Shell  Oil 
Co.  V.  FVC  520  F.2d  1061. 1077  (5th  Cir  1975). 
supports  the  Commission's  authority  to  condition 
collection  of  a  nev»  just  and  reasonable  ceiling  price 
under  NGPA  sections  104  and  106  on  a  contractual 
quidprv  quo.  See  also  Pennzoil  Co.  v.  FERC.  671 
F.2d  lia  127  {5th  CSt.  1962).  holding  that  (he 
Commission  may  place  such  conditions  on 
eligibility  for  a  ceiling  price  as  are'reasonably 
calculated  to  further  (the  Commission's)  legitimate 
regulatory  policy." 

**■  See  the  more  detailed  discussion  of  this 
matter,  supra  at  149-1500 

The  Commission  will  also  deem  any  pipeline 
which  has  not  accepted  Order  No.  436  to  have 
agreed  to  transpori  gas  whose  sale  has  been 
abandoned  or  released  by  either  the  producer  or  the 
pipeline  under  the  good  faith  negotiation  rule  to  any 
existing  customer  of  the  pipeline  or  another  pipeline 
interconnected  with  the  first  pipeline.  This  matter  is 
discussed  in  more  detail  in  section  VI  0. 
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these  requirements  would  be  contrary  to 
the  goal  of  making  natural  gas  contracts 
more  market-responsive.  The  two-year 
requirement  effectively  prohibits 
market-out  clauses  for  a  period  of  two 
years.  Most  new  contracts  contain  such 
clauses  and  such  clauses  have  been 
instrumental  in  permitting  pipelines  to 
reduce  their  purchased  gas  costs  in 
recent  years.  Also,  both  the  two-year 
and  higher  price  requirements  seem 
unfair  and  unnecessary  in  light  of  the 
increased  bargaining  rights  the 
Commission  has  given  the  purchaser 
with  respect  to  above-market  old  gas 
and  to  other  gas  in  multi-vintage 
contracts.  Finally,  the  higher  price 
requirement  is  also  unnecessary  since  it 
is  extremely  unlikely  the  seller  would 
sell  gas  for  less  than  the  price  it  could 
obtain  from  the  original  purchaser. 
Furthermore,  the  final  rule  provides  the 
firm  sales  customers  of  the  original 
purchaser  with  a  right  of  first  refusal  of 
any  offer  to  sell  the  gas  to  a  new 
purchaser. 

For  the  reasons  described  above,  the 
Commission  believes  that  the  good  faith 
negotiation  rule,  as  modified,  provides 
for  balanced  negotiation  between  the 
parties.  In  addition,  the  Commission 
finds  unconvincing  the  contention  of 
opposing  commenters  that  the  good  faith 
negotiation  rule  would  require 
purchasers  to  nominate  the  new  ceiling 
price  for  old  gas  since  otherwise  they 
would  risk  loss  of  that  gas.  The  good 
faith  negotiation  rule  is  designed  to 
benefit  purchasers  by  giving  them  a 
right,  not  generally  provided  by  their 
contracts,  to  seek  a  price  lower  than 
that  which  the  contracts  would 
otherwise  require  them  to  pay.  Any 
assertion  that  this  right  is  illusory 
overlooks  the  substantial  incentive 
producers  have  to  reach  an  agreement 
with  the  existing  purchaser.  The 
producer  is  unlikely  to  sell  to  another 
purchaser  unless  it  finds  one  willing  to 
offer  a  better  bargain  than  the  existing 
purchaser.  In  today's  maricet  that  may 
be  difficult.  Until  the  producer 
commences  sales  to  an  alternative 
purchaser,  it  must  continue  sales  to  the 
original  purchaser  at  the  old  low  prices. 
Also,  the  purchaser's  right  under  the 
modified  good  faith  negotiation  rule  to 
terminate  purchases  of  above-market 
gas.  whether  old  or  new,  in  any  contract 
containing  any  old  gas  gives  the 
purchaser  an  additional  strong 
bargaining  card  in  any  negotiation  with 
the  producer.  In  light  of  these  pressures 
on  the  producer  to  negotiate  in  good 
faith,  it  is  unreasonable  to  believe  that, 
in  today's  competitive  market,  pipelines 
will  feel  constrained  to  nominate  the 
ceiling  price  in  order  to  avoid  loss  of  old 


gas.  The  fact  that  pipelines  are  currently 
marketing  out  on  all  categories  of  gas  at 
prices  less  than  the  post-1974  ceiling 
price  (see  table  2  at  page  143)  further 
supports  the  Commission's  belief  that 
pipelines  will  not  automatically 
nominate  the  ceiling  price. 

Some  commenters  contend  that  a 
pipeline's  sales  customers  may  be 
harmed  when  old  gas  sales  to  that 
pipeline  are  abandoned  under  this  rule. 
The  pipeline's  customers  may  have 
relied  on  the  pipeline's  continued  access 
to  that  gas,  pursuant  to  the  producer's 
NGA  service  obligation,  as  insuring  that 
they  had  access  to  an  adequate  supply 
of  gas  at  reasonable  prices.  The 
commenters  contend  that  the  pipeline's 
loss  of  the  gas  may  increase  the 
pipeline's  system  supply  sales  costs, 
thereby  harming  the  pipeline's  firm 
customers.*'*  The  Commission  believes 
that  generally  a  pipe-line's  customers 
will  not  suffer  higher  prices  under  this 
rule.  As  explained  in  Section  IV  E. 
supra,  the  Commission  believes  that 
competitive  pressures,  including 
competition  from  alternative  fuels,  will 
create  strong  pressures  on  pipelines  to 
take  such  actions  as  are  necessary  to 
keep  their  WACOGs  down  in  order  to 
avoid  loss  of  market. 

However,  in  order  to  afford  additional 
protection  to  the  pipeline's  customers, 
the  Commission  makes  a  further 
modification  in  the  good  faith 
negotiation  rule.  The  Commission  will 
require  that,  whenever  ga^  is  released 
under  this  rule  and  the  existing 
purchaser  is  not  an  Order  No.  436 
transporter,  the  producer  may  not  sell 
gas  subject  to  the  Commission's  NGA 
jurisdiction  to  anyone  other  than  the 
pipeline's  firm  sales  customers  until  it 
has  given  those  customers  a  right  of  first 
refusal.  If  the  seller  makes  an  offer  to  a 
third  party  encompassing  non- 
jurisdictional,  as  well  as  jurisdictional 
gas,  the  ri^t  of  first  refusal  will  apply  to 
the  entire  offer.  The  right  of  first  refusal 
would  give  the  firm  sales  customers  an 
opportunity  to  purchase  the  gas  under 
the  identical  terms  agreed  to  between 
the  producer  and  the  third  party.  If  more 
than  one  firm  sales  customer  accepts  the 
third  party  offer,  the  producer  may  at  its 
discretion  choose  which  firm  sales 
customer  it  will  sell  the  gas  to.  The 
pipeline  is  deemed  to  agree  to  transport 
the  gas  to  the  firm  sales  customers.*** 


There  is  no  need  to  provide  the  firm 
sales  customers  a  right  of  first  refusal 
when  their  pipeline  is  an  Order  No.  436 
transporter,  since  the  customers  of  an 
Order  No.  436  pipeline  could  purchase 
gas  from  any  producer  connected  to  that 
pipeline  and  have  the  gas  transported  to 
them. 

This  procedure  should  enable  firm 
sales  customers  to  purchase  any  gas 
abandoned  under  this  rule  at  a  price 
approximately  equal  to  or  less  than  the 
pipeline's  WACOG.***  Thus,  the  firm 
sales  customer's  access  to  adequate 
supply  at  reasonable  cost  is  protected. 

Finally,  the  Commission  alters  the 
good  faith  negotiation  rule  as  proposed 
in  one  other  respect.  The  Commission 
provides  that  no  producer  may  request  a 
purchaser  to  nominate  a  price  under  the 
good  faith  negotiation  rule  until 
November  1. 1986.  This  will  allow  the 
parties  an  opportunity  to  voluntarily 
renegotiate  their  contracts  before 
negotiations  begin  pursuant  to  the  good 
faith  negotiation  rule.  It  will  also 
provide  all  affected  parties  an 
opportunity  to  familiarize  themselves 
with  the  operation  of  the  rule.*** 

The  following  is  a  summary  of  the 
operation  of  the  good  faith  negotiation 
rule,  as  modified.  The  Commission  will 
illustrate  the  summary  by  reference  to 
the  following  example.  A  producer  and 
purchaser  have  two  contracts,  Contract 
A  and  Contract  B,  both  existing  on  the 
effective  date  of  this  rule  and  both  with 
indefinite  price  escalation  clauses 
permitting  the  producer  to  collect  the 
highest  price  allowed  by  law.  Each 
contract  provides  for  the  sale  of  gas 
from  pre-1973  fiowing  gas  wells,  post- 
1974  old  gas  wells,  and  new  gas  wells. 
However,  most  of  the  gas  sold  under 
Contract  A  is  pre-1973  flowing  gas  while 
most  of  the  gas  sold  under  Contract  B  is 
po8t-1974  old  gas  and  new  gas.  The  good 
faith  negotiation  process  is  initiated  by 
a  producer  requesting  in  writing  that  a 
purchaser  of  old  gas  under  a  contract  or 
service  obligation  existing  on  the 
effective  date  of  this  rule  nominate  a 
new  price***  for  the  old  gas.  Of  course. 


•*"  In  particular,  some  commenters  fear  that  off- 
system  purchasers,  such  as  large  industrial  users, 
could  outbid  the  pipeline  for  the  gas  since  they 
generally  do  not  have  the  take-or-pay  obligations 
for  new  gas  that  many  pipelines  have  and  that  this 
would  cause  the  pipelme's  system  supply  sales  cpsi 
lorise. 

*"  See  Section  VI  D. 


"*  The  firm  sales  customer  will  probably  pay 
more  for  any  abandoned  gas  than  the  pipeline  paid 
for  that  particular  gas.  but  this  does  not  mean  the 
customer  will  be  paying  more  than  it  previously 
paid  the  pipeline  for  a  comparable  amount  of  gas 
since  the  price  the  customer  paid  the  pipeline 
represented  the  rolled-in  cost  of  all  the  pipeline's 
gas. 

»»»  See  petitions  of  AGA.  AGD.  INGAA.  and 
UDC  Tiled  May  23. 1966. 

•»•  Obviously,  the  producer's  goal  would  br  to 
obtain  a  higher  price.  However,  nothing  in  the  rule 
prevents  a  purchaser  from  nominating  either  the 
same  price  currently  being  paid  or  a  lower  price. 


g!W>«i 
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there  must  be  contractual  authority  for  a 
higher  price,  for  example  through  an 
indefinite  price  escalation  clause.  The 
producer  may  make  a  request  at  any 
time  after  October  31. 1986,  but  no  more 
than  once  with  respect  to  dny  particular 
contract.  The  producer  may  also  specify 
the  particular  old  gas  wells  for  which  it 
desires  the  purchaser  to  nominate  a 
price. 

Thus,  in  the  Commission's  example, 
since  both  contracts  existed  oa  July  18, 
1986,  and  contain  indefinite  price 
escalation  clauses,  the  producer  may 
request  the  purchaser  to  nominate  a  new 
price  for  the  old  gas  in  either  or  both 
contracts.**'  Therefore,  the  producer 
might  well  choose,  initially  at  least,  to 
make  a  request  only  with  respect  to 
Contract  A  since  most  of  the  gas 
covered  by  Contract  B  is  already  at 
above-market  prices.  The  producer 
might  also  specify  that  the  purchaser 
nominate  a  new  price  only  for  the  pre- 
1973  flowing  gas  wells  in  Contract  A. 
Assuming  the  producer  does  this, 
however,  it  may  not  subsequently 
request  the  purchaser  to  nominate  a 
price  for  the  post-1974  old  gas  under 
Contract  A.'**  However,  since  Contract 
B  has  not  yet  been  placed  on  the 
negotiating  table,  nothing  would  prevent 
the  producer  from  making  a  subsequent 
nomination  request  with  respect  to  old 
gas  under  that  contract.  For 


"'  The  Commission  has  ussumed  both  contracts 
existed  on  |uly  IS.  1986.  If  one  bad  expired  on  June 
1. 1986  but  sales  were  continuing  pursuant  to  a 
service  ot><igat>on.  the  producer  could  still  make  a 
nomination  request  so  long  as  the  expired  contract 
contained  an  indermile  price  escalation  clause, 
(towever.  if  one  of  the  contracts  was  not  entered 
into  until  August  1. 198B  that  contract  could  not  be 
renegolvaled  under  the  good  faith  negotiation  rule. 
The  contract  n  considered  entered  into  as  of  the 
date  it  is  executed.  The  Commission  also  assumed 
In  the  example  that  t>otb  contracts  contained 
indefinite  pnoe  escalation  clauses.  There  oould  be 
more  complicated  situations.  For  example,  a 
contract  mignt  have  an  indefinite  price  escalation 
clause  and  cover  1973-1974  Biennium  gas.  However, 
the  parties  may  have  executed  an  amendment 
provKlii^  that  the  gas  be  sold  at  a  fixed  price  less 
than  the  1973-1974  Bienniura  ceiling  price  for  the 
period  May  1. 1986  to  April  30. 1987  In  this  case,  the 
producer  may  at  any  lime  after  October  31. 1986 
request  the  purchaser  to  nominate  a  oew  price  for 
the  1973-1974  Biennium  gas  but  such  price  would 
only  apply  starting  May  1. 1987  since  there  is  no 
contractual  authority  for  a  higher  price  liefore  then. 

'^*  In  the  Commission's  example,  the  producer 
has  lost  nothing  by  not  making  a  nomination  request 
with  respect  to  the  post'1974  gas  in  Contract  A  since 
that  gas  is  already  priced  at  the  new  ceiling  price. 
However,  if  the  contract  had  included  1973-1974 
Biennium  gas  and  the  producer  made  no  nomination 
request  with  respect  to  thai  gas.  the  producer  would 
have  lost  the  right  to  negotiate  a  higher  price  for 
that  gas  under  the  good  faith  negotiation  rule. 
Accordingly,  if  a  producer  believes  that  it  could  not 
in  present  market  conditions  obtain  a  higher  price 
for  1973-1974  Biennium  gas,  as  an  example,  it  nwy 
wish  to  postpone  making  any  nomination  request 
with  respect  to  the  contract  until  a  later  date  when 
it  believes  market  conditions  are  more  favorable. 


convenience,  the  Commission  will  refer 
to  the  producer's  initial  nomination 
request  as  "step  1"  in  the  nomination 
request  process  under  the  good  faith 
negotiation  rule. 

Within  thirty  days  of  the  producer's 
request  in  step  1,  the  purchaser  may 
request  in  writing  that  the  producer 
nominate  a  new  price*'*  for  any  old  or 
other  gas  sold  under  the  contract 
covered  by  the  producer's  request.  In 
addition,  the  purchaser  may  request  that 
the  producer  nominate  a  new  price  for 
any  gas  sold  under  any  other  contract 
between  the  parties  which  contains 
some  old  gas.  As  is  the  case  with  the 
producer,  the  purchaser  may  specify  the 
particular  wells  both  in  the  contract 
covered  by  the  producer's  original 
request  and  in  the  other  old  gas 
contracts  for  which  it  desires  the 
producer  to  nominate  a  price,  but  may 
not  subsequently  request  that  the 
producer  nominate  a  new  price  for  any 
wells  in  either  contract  for  which  it  does 
not  request  the  producer  to  nominate  a 
price.  Also,  the  purchaser  may  include 
in  its  request  the  same  old  gas  wells 
covered  by  the  producer's  request.  This 
constitutes  step  2  in  the  nominating 
request  process  under  the  good  faith 
negotiation  rule. 

Accordingly,  in  the  Commission's 
example,  where  the  producer  had 
requested  that  the  purdiaser  nominate  a 
new  price  only  for  the  pre-1973  flowing 
gas  in  Contract  A.  the  purchaser  could 
request  that  the  producer  nominate  a 
new  price'*"  for  any  gas  in  Contract 
A.*«'  In  addition,  since  Contract  B 
contains  old  gas,  the  purchaser  could 
request  that  the  produc»r  nominate  a 
new  price  for  any  gas  in  that  contract.  If. 
however,  Contract  B  had  contained  only 
new  gas,  the  purchaser  could  not 


*'•  The  producer  is  free  to  nominate  a  higher 
price  than  is  currently  being  paid  to  the  extent 
applicable  ceihng  prices  would  not  k>e  violated  8f>d 
the  contract  permits  it. 

**°  Presumably,  the  only  old  gas  in  those 
contracts  the  purchaser  would  request  that  the 
producer  nominate  a  new  price  forwould  t>e  the 
posl-1974  old  gas  ar>d  new  gas  since  that  is  the  only 
gas  it  could  tMsonat>iy  expect  to  obtain  a  lower 
price  for. 

**  ■  if  the  purchaser  l>eUeves  that  some  of  the  gas 
for  which  the  producer  requested  it  to  nominate  a 
price  is  overpriced,  the  purchaser  may  want  to 
request  that  the  producer  nominate  a  price  for  the 
same  gas.  This  is  because,  even  if  the  purchaser 
nominated  a  lower  price  in  response  to  the 
prt>ducer's  request,  the  producer  could  reject  the 
nominated  price  but  not  terminate  sales.  In  this 
event,  the  purchaser  would  be  required  to  continue 
purchases  at  the  existing  price  unless  it  had 
requested  that  the  producer  nominate  a  price  and 
rejected  the  price  itominated  by  the  producer.  In  the 
latter  circumstance,  the  purchaser  oould  terminate 
its  purchases.  Such  a  situation  is  perhaps  most 
likely  to  occur  with  respect  to  1973-1974  Biennium 
gas.  which  is  not  included  in  the  Commission's 
example. 


request  that  the  producer  nominate  a 
new  price  for  the  gas  in  that  contract. 

Within  thirty  days  of  the  purchaser's 
request  that  the  producer  nominate  a 
new  price  for  any  gas  in  contracts  not 
included  in  the  producer's  original 
request,  the  producer  may  request  in 
writing  that  the  purchaser  nominate  a 
new  purice  for  any  old  gas  in  those 
contracts.  This  is  identified  as  step  3  of 
the  nominating  request  procedure.  Thus, 
if  in  the  Commission's  example  the 
purchaser  requested  that  the  producer 
nonunate  a  new  price  for  the  post-1974 
old  gas  and  the  new  gas  in  Contract  B, 
the  producer  coxiid  request  that  the 
purchaser  nominate  a  new  price  for  the 
pre-1973  flowing  gas  in  Contract  E  If  the 
producer  failed  to  request  that  the 
purchaser  nonunate  a  price  for  pre-1973 
flowing  gas  in  Contract  B,  it  could  not 
subsequently  make  such  a  request  since 
that  contract  is  now  on  the  negotiating 
table  and  a  contract  may  be 
renegotiated  only  once  under  the  good 
faith  negotiation  rule. 

A  request  by  a  producer  that  the 
purchaser  nominate  a  new  price  in 
either  step  1  or  step  3  will  initiate  the 
following  procedures.  The  purchaser 
will  have  sixty  days  from  the  producer's 
request  to  nominate  in  writing  the  price 
it  is  willing  to  pay.  If  the  purchaser 
nominates  the  highest  price  permitted  by 
the  existing  contract  (in  most  cases  the 
post-1974  MLP),  the  producer  would  be 
required  to  sell  the  gas  to  the  purchaser 
at  that  price  under  the  existing  contract. 
If  the  purchaser  nominates  a  price  less 
than  the  highest  price  permitted  by  the 
contract,  the  producer  would  have  30 
days  to  indicate  whether  it  accepts  or 
rejects  the  nominated  price.  If  the 
producer  accepts  the  nominated  price, 
the  producer  would  be  required  to  sell 
the  gas  to  the  existing  purchaser  at  that 
price  under  the  existing  contract.  If  the 
producer  rejects  the  nominated  price, 
the  producer  would  be  free  to  sell  all  the 
gas  to  a  new  purchaser  subject  to  a  right 
of  first  refusal  on  the  part  of  the  existing 
firm  customers  of  the  existing  purchaser. 
There  would  be  no  required  term  for  the 
new  contract,  nor  any  higher  price 
requirement.  Once  a  new  purchaser  is 
found,  the  producer  would  be  released 
from  all  obligations  in  law  and  contract 
to  the  existing  purchaser  upon  30  days 
notice.  However,  in  the  interim,  the 
producer  would  be  required  to  continue 
to  sell  the  gas  to  the  existing  purchaser 
at  the  existing  contract  price.  If  the 
purchaser  failed  to  nominate  a  price  in 
writing,  the  producer's  rights  would  be 
the  same  as  when  it  rejected  the 
purchaser's  offer. 

The  operation  of  these  procedures 
may  be  illustrated  using  the 
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Commission's  example  described  above. 
If  in  step  1  the  producer  requested  that 
the  purchaser  norainate  a  new  price  for 
the  pre-1973  flowing  gas  in  Contract  A 
and  the  purchaser  either  failed  to 
nominate  a  price  or  the  producer 
rejected  the  nominated  price,"*  the 
producer  would  be  free  to  sell  the  pre- 
1973  fiowing  gas  to  another  party 
subject  to  the  right  of  first  refusal  of  the 
existing  purchaser's  firm  customers.  If 
the  producer  found  a  purchaser  for  part 
or  all  of  that  gas.  the  producer  coultl 
abandon  the  sales  of  the  gas  to  be  sold 
to  the  other  purchaser  upon  30  days 
notice.*'*  Contract  A  would,  however, 
remain  in  effect  with  respect  to  all  other 
gas  subject,  however,  to  further 
alteration  as  a  result  of  any  nomination 
requests  made  with  respect  to  that 
contract  in  other  steps  of  the  nominating 
request  procedure. 

A  request  by  a  purchaser  that  a 
producer  nominate  a  new  price  in  step  2 
will  initiate  the  following  procedures. 
The  producer  will  have  60  days  from  the 
purchaser's  request  to  nominate  in 
writing  the  price  it  is  willing  to  accept. 
The  purchaser  will  have  30  days 
thereafter  to  indicate  whether  it  accepts 
or  rejects  the  nominated  price.  If  the 
purchaser  accepts  the  nominatfed  price, 
it  will  continue  purchasing  the  gas  at 
that  price  under  the  existing  contracts;  if 
the  purchaser  rejects  the  nominated 
price,  it  shall  be  permitted  at  any  time 
thereafter,  upon  30  days  written  notice 
to  the  producer,  to  discontinue 
purchases  from  the  wells  subject  to  the 
nomination  request.  Pendbig  expiration 
of  the  30  day  notice  period,  the 
purchaser  shall  be  required  to  continue 
its  purchases  at  the  existing  price  under 
the  contract  Once  purchases  are 
discontinued,  the  sales  of  the  gas  will  be 
deemed  abandoned  and  the  producer 
will  be  free  to  sell  the  gas  to  another 
purchaser. 

Accordingly,  in  the  Coaunission's 
example,  if  in  step  2  the  piutJiaser 
requests  that  the  producer  nominate  a 
new  price  for  the  post-1974  old  gas  and 
the  new  gas  in  Contracts  A  and  B  and 
rejects  the  price  nominated  by  the 


'**  The  proditcer  mast  either  accept  or  reject  the 
purchaser's  nonlBatioo  ia  Its  entirety.  The  producer 
may  not  acMRl  Ike  ooioinaied  price  for  half  the  pre* 
1973  flowing  fM  welU  but  Mject  the  nominated 
price  for  the  oth«r  half.  A  partial  aoceptaaca  is  tiM 
equivalent  of  eoBptetc  relttwa.  Sates  continue  for 
all  the  wella  at  the  existing  price,  but  the  producer 
may  abandoB  the  sales  upon  30  days  iwticc. 

***  Ttic  ptodvcar  need  not  abandon  all  the  pre- 
1973  flowing  gas.  If  it  finds  a  new  purchaser  willing 
to  pay  a  hi^Mtr  price  for  some  of  the  gas.  It  may 
abandon  the  sales  of  just  ttwl  gas  and  continue 
selling  the  o4b«r  pre-tS73  flowing  gas  to  the  original 
purchaser  at  the  origirval  price. 


producer  for  each  contract.***  it  may 
discontinue  purchases  from  some  or  all 
of  the  post-1974  and  new  gas  wells  at  its 
discretion  upon  30  days  notice.  Both 
contracts  remain  in  effect,  however, 
with  respect  to  all  other  gas,  subject  to 
further  alteration  resulting  from  other 
nomination  requests  made  under  the 
good  faith  negotiation  rule. 

Whenever  any  gas  previously  sold  to 
a  pipeline  which  has  not  accepted  Order 
No.  436  is  abandoned  under  this  rule,  the 
producer  must  give  the  pipeline's  firm 
sales  customers  a  right  of  first  refusal 
before  selling  jurisdictional  gas  (or  any 
other  gas  included  in  an  offer  to  a  third 
party  for  the  sale  of  jurisdictional  gas)  to 
anyone  else.  Existing  firm  sales 
customers  are  those  as  of  the  date  the 
third  party  accepts  the  first  seller's  offer. 
The  procedures  governing  the  right  of 
first  refusal  generally  track  those  set 
forth  in  18  CFR  277.206  governing  the 
right  of  first  refusal  which  NGPA  section 
315  requires  that  sellers  give  existing 
purchasers  of  gas  removed  from  the 
Commission's  NGA  jurisdiction  by  the 
NGPA.  Significant  differences  include 
(1)  that  the  pipeline  must  inform  the 
producer  of  the  names  and  addresses  of 
its  firm  customers  so  as  to  enable  the 
producer  to  send  the  third  party  offer  to 
the  firm  customers  and  (2)  that  the 
producer  has  discretion  to  determine 
which  firm  customer  to  which  to  sell  the 
gas  when  more  than  one  accepts  the 
third  party  offer.  If  the  firm  customers 
reject  the  third  party  offer  and  the 
producer  sells  the  gas  to  the  third  party, 
no  further  right  of  first  refusal  will  arise 
when  the  contract  with  the  third  party 
expires  or  is  renegotiated. 

A  pipeline  purchaser  which  has  not 
accepted  Order  No.  436  is  deemed  to 
agree  to  transport  on  behalf  of  any 
shipper  any  gas  released  under  this  rule 
to  an  existing  customer  of  the  pipeline  or 
to  any  pipeline  interconnected  with  the 
releasing  pipeline. 

Finally,  the  parties  to  any  contract 
shall  be  free  by  mutual  agreement  at 
any  time  prior  to  abandonment  under 
the  terms  of  this  rule  to  extend  any 
deadline  for  action  by  either  party  under 
the  rule  and  to  maintain  the  status  quo 
during  the  period  of  extension.  In 
addition,  the  parties  may,  of  course, 


■■*  The  purchaser  must  accept  or  reject  the 
producer's  offer  with  respect  to  gas  in  one  contract 
in  its  entirety.  Thus,  the  purchaser  could  not  accept 
the  producer's  offer  for  the  poat-1974  gas  in  Contract 
A  but  feject  the  offer  for  the  new  gas  m  that 
contract  Any  attempt  to  do  so  would  amount  to 
total  rejection.  The  purchaser  would  continue 
purchasing  all  the  gas  at  the  existing  price  subject  to 
Its  right  to  tarmlnala  alt  or  part  of  the  purchases 
upon  30  days  notice.  However,  the  purchaser  could 
reject  the  price  nominated  by  the  producer  for 
Contract  A  but  scaept  the  notninated  price  for 
Contract  B. 


renegotiate  a  contract  at  any  time 
without  using  the  good  faith  negotiation 
procedures  except  that  such 
renegotiation  of  any  contract  will 
prevent  any  subsequent  renegotiation  of 
that  contract  under  the  good  faith 
negotiation  rule. 

The  Commission  recognizes  the 
complexity  of  the  operation  of  the  good 
faith  negotiation  rule.  However,  the 
complexity  of  the  rule  is  necessary  to 
provide  balanced  negotiating  rights  for 
both  producers  and  purchasers.  The 
Commission  believes  that  the  rule  can 
be  apphed  efficiently,  however.  The 
Commission  expects  thai,  before 
invoking  the  formal  procedures  of  the 
good  faith  negotiation  rule,  the  parties 
will  informally  consuh  with  one  another 
in  an  effort  to  voluntarily  renegotiate 
their  contracts.  If  the  parties  reach 
agreement,  the  good  faith  negotiation 
procedures  would  never  be  invoked.  The 
parties  would  simply  amend  their 
contract,  thereby  removing  that  contract 
from  the  application  of  the  good  faith 
negotiation  procediu'e  in  the  future  for 
purposes  of  this  rule.***  Accordingly, 
the  Commission  expects  that  the  formal 
procedures  of  the  good  faith  negotiation 
rule  will  be  invoked  only  if  the  parties 
are  unable  to  reach  agreement  and  one 
or  the  other  desires  termination  of  some 
or  all  sales  under  a  contract. 

V.  Adoption  of  the  Old  Gas  Proposal 

A.  Ceiling  Price  and  Procedures 

Sections  271.402  and  271.602  of  the 
Commission's  regulations  are  amended 
to  incorporate  the  NGPA  section  104 
po8t-1974  price  as  an  alternative  ceiling 
price  forges  subject  to  maximum  lawful 
prices  under  NGPA  sections  104  and 
106,  effective  July  18. 1988.  Producers 
may  collect  any  price  up  to  the 
alternative  ceiling  price  based  on  mutual 
agreement  with  their  purchasers.  The 
new  ceiling  price  will  also  be  available 
to  producers  in  cases  where  the  seller 
and  purchaser  renegotiate  the  terms  of 
their  existing  contract  and  thus  enter 
into  a  new  contract  There  will  be  no 
change  in  applicable  Commission  rate 
filing  requirements."*  However  those 


»•*  Neither  party  may  invoke  the  good  (alth 
negotiation  rule  with  respect  to  a  contract  after  that 
contract  has  been  voluntarily  amended  after  |uly  IS, 
1986. 

'**  Pursuant  to  sections  1M.S1-1MM  of  the 
Commission's  regulations,  large  producers  arc 
required  to  maintain  their  contracts  for 
jurisdictional  sales  of  natural  gas  on  file  w>th  the 
Commission  as  rale  schedules  and  to  Tile  wxh  the 
Commission  notices  of  any  change  in  rate  together 
with  the  contractual  authority  for  the  change. 
Section  lS4.94(h)  provides  that  rale  changes  that 
merely  reflect  application  of  the  monthly  inflation 
adjustment  factor  can  be  made  on  the  basis  of  a 

Cantm;j..d 


BEST  COPY  AVAILABLE 


22210        Federal  Register  /  Vol.  51.  No.  117  /  Wednesday.  June  18.  1986  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51,  No.  117  /  Wednesday,  June  18,  1986  /  Rules  and  Regulations         22211 


filing  requirements  are  waived  for  sales 
of  gas  abandoned  under  the  good  faith 
negotiation  rule  and  resold  under  a 
blanket  certificate. 

A  nevy  S  270.201  of  the  Commission's 
regulations  will  also  be  adopted 
incorporating  the  good  faith 
renegotiation  procedures  established  by 
this  rule. 

B.  Applicability 

The  new  alternative  ceiling  price  will 
be  available  subject  to  the  terms  of  this 
order  for  any  and  all  sales  of  gas  which 
would  be.  absent  this  rule,  subject  to 
existing  maximum  lawful  prices  under 
sections  104  and  106  of  the  NGPA. 

C.  Affiliate  Purchases  and  Pipeline 
Production 

Under  the  NGPA.  producers  affiliated 
with  interstate  pipelines  are  entitled  to 
applicable  NGPA  ceiling  prices.  Under 
the  Supreme  Court's  decision  in  Public 
Service  Commission  of  New  York  v. 
Mid-Louisiana  Gas  Company.'^'' 
pipelines  are  also  entitled  to  NGPA 
maximum  lawful  prices  for  gas  which 
they  produce  and  take  into  their  own 
system.*'*  In  both  cases,  recovery  of 
maximum  lawful  prices  by  interstate 
pipelines  is  subject  to  the  "affiliated 
entities"  test  set  forth  in  section 
601(b)(1)(E)  of  the  NGPA.  That  section 
provides  that  the  amount  paid  is  deemed 
just  and  reasonable  if  it  does  not  exceed 
the  amount  paid  in  comparable  first 
sales  between  persons  not  affiliated 
with  the  interstate  pipeline.  Consistent 
with  existing  Commission  policy, 
affiliate  and  pipeline  production  will  be 
eligible  for  the  alternative  ceiling  price 
established  by  this  rule,  subject  to  the 
requirements  of  the  affiliated  entities 
test. 

D.  Minimum  Rate  and  Fixed  Price  Gas 

Minimum  rate  gas  is  gas  sold  under  a 
contract  that  provides  for  a  price  lower 
than  the  minimum  rate  ($.32  per  Mcf  in 
April  1986)  and  which  is  thus  entitled  to 
the  minimum  rate  as  a  result  of  the 
incorporation  by  the  NGPA  of  the 
minimum  rate  provisions  of  Commission 
Order  No.  749.**»  Fixed  price  gas  is  sold 


blanket  afTidavit  without  making  rate  change  rilings 
each  month.  Section  157.40  provides  that  small 
producers,  i.e..  rtot  affiliated  with  a  major  pipeline 
company  and  with  iurisdictional  sales  of  less  than 
10.000.000  Mcf  of  natural  gas  per  year,  are  exempted 
from  the  rate  Tiltng  requirements  described  above 
for  sales  under  their  small  producer  certiricales.     ^ 

"' 463  U.S.  319  (1983). 

*••  The  Commission  implemented  the  Mid- 
Louisiana  decision  in  OrdeV  Nos.  391.  49  FR  33849 
(August.  27.  1964)  and  391-A.  50  KR  14374  (April.  12. 
19651: 18  CFR  27a203  (198S). 

»••  54  FPC  3090  (1975). 


under  a  contract  that  provides  for  a 
fixed  price  greater  than  the  minimum 
rate  but  less  than  the  applicable 
maximum  lawful  price.  Neither 
minimum  rate  nor  fixed  price  contracts 
provide  for  automatic  escalation  to 
applicable  maximum  lawful  prices. 

The  ability  of  producers  under  this 
rule  to  negotiate  increased  prices,  with 
recourse  to  abandonment  if  agreement  is 
not  reached,  is  predicated  on  the 
existence  of  contractual  authority  to 
receive  the  new  ceiling  price.  Since 
producers  selling  gas  at  the  minimum 
rate  or  a  fixed  price  below  the 
applicable  NGPA  ceiling  price  do  not 
have  the  required  contractual  authority, 
this  rule  will  not  provide  for  automatic 
abandonment  when  the  purchaser 
refuses  to  agree  to  price  increases  in 
such  cases.  The  Commission  intends 
that  producers  with  such  contracts  be 
eligible  for  the  new  ceiling  price,  but 
absent  the  purchaser's  agreement,  they 
must  continue  selling  under  their 
existing  contractual  arrangements. 
Accordingly,  sellers  of  minimum  rate  or 
fixed  price  gas  will  be  eligible  for  the 
alternative  ceiling  price  only  if  and  to 
the  extent  their  purchasers  agree. 

E.  NGPA  Section  106(b)  Gas— Intrastate 
Rollover  Contracts 

Pursuant  to  NGPA  section  121(a)(3). 
most  gas  sold  in  intrastate  commerce 
was  price  deregulated  as  of  January  1, 
1985.  One  of  the  categories  not 
deregulated  is  intrastate  rollover  gas 
selling  under  section  106(b)  for  $1.00  per 
MMBtu  or  less  on  December  31. 1984. 
Several  commenters  have  suggested  that 
producers  of  section  106(b)  gas  subject 
to  continued  regulation  should  be 
eligible  for  the  new  alternative  ceiling 
price. '^^ 

The  Commission  perceives  no  reason 
why  gas  sold  under  section  106(b) 
contracts  should  not  be  eligible  for  the 
alternative  ceiling  price.  The 
Commission  does  not  wish  to  hinder  the 
integration  of  the  interstate  and 
intrastate  markets,  which  the  NGPA 
was  intended  to  achieve,  by  fostering 
unnecessary  price  disparities  between 
those  markets.  We  note,  however,  that 
section  106(b)  sales  are  not  subject  to 
Commission  jurisdiction  under  the  NGA. 
The  Commission  thus  has  serious  doubt 
as  to  whether  it  has  authority  to  prevent 
automatic  escalation  of  prices  under 
section  106(b)  contracts  to  the  new 
ceiling  by  imposition  of  the  good  faith 
negotiation  rule  adopted  as  part  of  this 
order.  We  agree  that  producers  subject 
to  section  106(b)  should  not  be 
precluded  from  receiving  the  new 


ceiling.  At  the  same  time  we  do  not  feel 
that  purchasers  should  automatically  be 
required  to  pay  the  new  ceiling  by  virtue 
of  indefinite  price  escalator  clauses. 
Accordingly,  the  alternative  ceiling  will 
be  applicable  to  section  106(b)  sales,  but 
the  question  of  whether  or  to  what 
extent  106(b)  producers  can  obtain  a 
higher  price  up  to  that  ceiling  shall  be  a 
matter  for  negotiation  between  the 
parties.  Purchasers  in  such  cases  are  not 
required  to  pay  any  price  above  the 
existing  price  unless  they  agree.  We 
thus  adopt  the  same  rule  for  section 
106(b)  contracts  as  we  have  for 
minimum  rate  and  fixed  price  contracts. 

VI.  Other  Issues 

A.  Block  Billing 

In  its  December  20, 1985,  notice  of 
procedural  schedule,  the  Commission 
requested  comments  on  the 
interrelationship  between  the  block 
billing  proposal  in  Docket  No.  RM85-1- 
000  and  the  DOE  proposal,  and  whether 
the  respective  proposals  were  mutually 
exclusive,  or  might  be  merged  or 
adopted  concurrently.  Block  billing 
would  require  pipelines  to  bill  their 
customers  separately  for  old  gas  (Block 
1)  and  new  gas  (Block  2).  Block  1  old  gas 
is  gas  which  was  committed  to 
interstate  commerce  when  the  NGPA 
was  enacted.  This  gas  is  subject  to  the 
relatively  low  price  ceilings  established 
by  NGPA  sections  104, 106(a),  and  109. 
Block  2  new  gas  is  gas  whose  price  has 
been  decontrolled  or  is  subject  to  the 
relatively  high  incentive  prices 
established  by  other  sections  of  the 
NGPA.  Under  the  block  billing  proposal, 
a  pipeline's  customers  could  purchase  a 
specified  percentage  of  the  pipeline's 
Block  1  gas  based  on  their  level  of 
purchases  during  the  period  1979-1984. 

Most  commenters  state  that  block 
billing  and  the  DOE  proposal  are 
mutually  exclusive.  Producers, 
producing  slate  representatives,  and 
certain  industrial  customers  assert  that 
the  DOE  proposal  is  preferable  to  block 
billing  on  legal  and  policy  grounds  and 
should  be  adopted  in  lieu  of  block 
billing,*' •  while  most  pipelines. 


»'<>  Indicated  Producers  al  70-71:  Mesa  Operating 
Limited  Partnership. 


»■"  See.  e.g..  Indicated  Producers  al  83-94:  NCSA 
at  23-24;  Independent  Petroleum  Association  of 
Mountain  Slates  at  1-2:  Interstate  Oil  Compact 
Commission  at  4-5;  IPAA  at  8;  PGC  at  14:  Applied 
Resources  International.  Inc..  Executive  Summary  at 
2-3:  Council  of  Industrial  Boiler  Owners  at  5-6: 
Chemical  Manufacturers  Association  at  6-ia  E.I.  du 
Pont  de  Nemours  k  Company  al  27-29:  Council  of 
Energy  Resource  Tribes  al  5;  Mesa  Operating 
Limited  Partnership  at  2;  Mobil  Oil  Corporation,  el 
al.  al  7-0:  Montana  Petroleum  Association  at  2:  Mid 
Continent  Oil  &  Cas  Association  at  3:  Members  of 
Congress  Michael  C.  Oxley.  William  E. 
Dannemeyer.  Dan  Schaefer,  Bob  Whillaker.  lack 

Continued 


distributors,  and  consumer  commenters 
argue  that  the  block  billing  proposal 
should  be  adopted  rather  than  the 
proposed  rule.*'*  A  few  commenters 
reject  both  the  DOE  and  block  billing 
proposals.*"  Several  commenters 
suggest  that  the  block  billing  and  the 
DOE  proposal  could  and  should  be 
implemented  concurrently,*'*  while  a 
few  commenters  argue  that  while  they 
could  be  implemented  concurrently,  they 
should  not  be  because  of  the 
philosophical  and  policy  differences  in 
the  two  proposals.*'*  Those  parties  that 


Fields,  and  James  T.  Broyhill.  letter  al  1:  Oklahoma 
Corporation  Commission  at  S-8:  Stale  of  New 
Mexico  al  9-13:  Plains  Petroleum  Company  at  18-21: 
Petrochemical  Energy  Group  at  2-3:  Southern 
Regional  Energy  Council  at  2:  Texas  Land 
Commissioner  at  2:  Texas  Railroad  Commission  al 
4:  Texas  Independent  Producers  and  Royalty 
Owners  Association  al  1-4:  Texaco.  Inc.  at  S-10; 
Union  Texas  Petroleum  at  1. 

">  See.  e.8..  MPC-NASUCA  at  19-24:  Arkansas 
Public  Service  Commission  at  8-12;  J'ubhc  Utilities 
Commission  of  the  State  of  California  at  39-41; 
Public  Service  Company  of  Colorado  at  11: 
Columbia  Gas  Transmission  Corporation  at  9-10: 
Public  Service  Commission  of  the  District  of 
Columbia  al  9:  Laclede  Cas  Company  at  S:  Stale  of 
Minnesota  at  9;  Michigan  Consolidated  Cas 
Company  at  22-23:  Northern  Distributor  Croup  at 
13:  Pennsylvania  Office  of  Consumer  Advocate  at 
11:  Peoples  Natural  Cas  Company  at  3:  Southern 
California  Gas  Company  al  38;  Texas  Intrastate 
Natural  Gas  Pipelines  at  3;  Western  Gas  Interstate 
Company  al  7-«:  CLEC  at  19-24.  Some  commenters 
who  prefer  the  block  proposal  suggest  modiflcationa 
thereto,  such  as  subdividing  block  2  gas  still  further 
into  market-responsive,  and  non-market  responsive 
gas,  or  reallocating  the  base  periods  for  access  to 
the  respective  blocks.  See.  e.g..  ACA  at  11-12:  AGD 
at  13  adopting  AGA  comments;  Midcon  Corporation 
at  39-40;  Consolidated  Edison  Company  of  New 
York  al  1;  Memphis  Light  Gas  and  Water  Division. 
City  of  Memphis.  Tennessee  at  14-15;  Public 
Utilities  Conuntssion  of  Ohio  al  7-8:  Northern 
Indiana  Public  Service  Company  at  18-22:  Northern 
Illinois  Gas  Company  at  2S-28:  Public  Service 
Commission  of  the  Stale  of  New  York  at  1:  Pennzoil 
Company  and  Pennzoil  FVoducIng  Company  at  lt-9; 
Peoples  Gas  Light  and  Coke  Company  and  North 
Shore  Gas  Company  at  23-28:  Southwest  Cas 
Corporation  at  S:  San  Diego  Gas  and  Electric 
Company  al  S. 

'"  See,  e.  g..  Northern  Natural  Gas  Company  at 
11-12;  Queslar  Corporation  at  3: 1'ublic  Service 
Commission  of  the  Stale  of  Wyoming  al  1-4.  One 
commenler.  UDC  al  18,  neither  opposes  nor 
supports  block  billing  but  opposes  the  DOE 
proposal 

"«  See.  e.g..  DKnols  Commerce  Commission  at 
17-20:  Bahimore  Cas  •  Electric  Company  at  7; 
Columbia  C«s  DisthtMition  Companies  at  7-8: 
Citizens  Energy  Corporation  at  5-6;  Consolidated 
Edison  Company  of  New  York.  Inc.  al  1-2:  Pennzoil 
Company  aiid  P^nzot)  Producing  Company  at  8-0. 

»'»  See.  e.g.,  DOf  »l  34.  n.  71  ("the  Commission 
could  .  .  .  consistently  adopt  both  block  bitting  and 
the  DOE  proposal").  DOJ  believes,  however,  that 
block  billing  would  be  "obsolete"  to  the  extent  the 
old  price  cushion  wilt  be  eliminated.  Other 
conunenlers.  while  agreeing  that  the  proposals  may 
lawfully  be  implemented  concurrently,  express  their 
preference  for  the  block  billing  proposal.  See,  e.g.. 
Arkansas  Public  Service  Ck)mmis«ion  at  8-12;  Public 
Service  Company  of  Cotomdo  at  8;  Slate  of 
Minnesota  at  •:  Public  Utihties  Comraiaaion  of  Ohio 
al  7-8:  Northern  lUtnois  Gas  Company  al  26-28. 


suggest  the  proposals  could  be 
concurrently  implemented  provide  little 
guidance  as  to  how  this  would  be 
accomplished  either  practically  or 
procedurally. 

The  Commission  concurs  with  the 
overwhelming  view  of  parties 
commenting  on  this  issue  that  the  block 
billing  and  DOE  proposals  are  to  a  large 
extent  mutually  exclusive  and  that  it  is 
questionable  whether  they  could  be 
combined  or  if  so  what  the  likely 
consequences  would  be.  However,  we 
will  not  terminate  the  block  billing 
proposal  at  this  time.  Rather,  the 
Commission  will  review  the  matter  in 
light  of  the  operation  of  this  rule  in 
actual  practice  and  will  take  such 
further  action  in  Docket  No.  RM85-1-000 
as  is  found  to  be  reasonable  or 
necfessary. 

B.  Department  of  Justice  Alternative 
Proposal 

DO)  offers  a  comprehensive 
alternative  to  DOE's  proposal  which 
would  go  beyond  that  proposal  to 
effectively  deregulate  all  natural  gas 
prices.  DO)  contends  that  since  the 
natural  gas  market  is  workably 
competitive,  market-based  rates  will 
best  achieve  the  Commission's  statutory 
mandate  to  assure  just  and  reasonable 
rates.  The  market  will  protect 
consumers  from  excessive  rates  while 
encouraging  production  of  adequate 
supplies.  Accordingly,  DO)  proposes 
that  the  Commission  exercise  its 
authority  under  NGPA  sections 
104(b)(2)(B),  106(c),  and  109(b)(2)  to 
declare  that  any  price  paid  for  gas 
subject  to  sections  104, 106.  and  109  is 
presumed  just  and  reasonable  within  the 
meaning  of  the  NGA.  The  only 
exception  would  be  where  there  was 
fraud,  abuse,  or  other  similar  conduct. 
DO)  would  require  parties  to  existing 
contracts  with  indefinite  price 
escalation  clauses  to  negotiate  a  new 
just  and  reasonable  price.  It 
recommends  the  Commission  do  this  by 
cancelling  any  rate  schedule  currently 
on  file  pursuant  to  an  indefinite  price 
escalation  clause.  Where  the  pwrties  foil 
to  renegotiate  the  contract  the  producer 
could  seek  expedited  abandonment  and 
there  woidd  bie  a  presumption  that 
abandonment  is  permitted  by  the  public 
convenience  or  necessity.  Similarly, 
after  any  existing  contract  expired,  the 
producer  could  seek  expedited 
abandonment  with  a  presumption 
favoring  such  abandonment 

While  the  Commission  agrees  with 
DO)  that  in  a  competitive  market  such 
as  that  for  natural  gas.  market-based 
rates  provide  the  most  efficient 
allocation  of  resources,  the  Commission 


feels  constrained  to  reject  the  DO) 
proposal  as  beyond  its  authority.  The 
DO)  proposal  amounts  to  total 
deregulation  of  old  gas  prices.  The 
NGPA  does  not  give  the  Commission 
authority  to  do  this.  The  Commission's 
authority  under  NGPA  sections 
104(b)(2)(B),  106(c),  and  109(b)(2)  is 
limited  to  prescribing  "a  maximum 
lawful  ceiling  price,"  higher  than  that 
otherwise  applicable,  which  is  just  and 
reasonable  within  the  meaning  of  the 
NGA.  Thus,  although  the  Commission 
can  increase  existing  ceiling  prices. 
Congress  nevertheless  required  that  the 
Commission  prescribe  some  maximum 
lawful  price.  DO),  however,  would  have 
the  Commission  go  beyond  the 
prescription  of  a  new  maximum  lawful 
ceiling  price  and  effectively  remove  all 
ceiling  prices.  If.  as  DO)  suggests,  all 
contract  prices  are  presumed  just  and 
reasonable,  no  ceiling  price  remains. 

That  Congress  did  not  intend  to  give 
the  Commission  authority  to  deregulate 
old  gas  prices  completely  is  further 
shown  by  the  NGPA's  requirement  that 
the  new  ceiling  price  be  just  and 
reasonable  within  the  meaning  of  the 
NGA.  The  Commission  has  no  authority 
to  deregulate  prices  under  the  NGA.  As 
the  Circuit  Court  of  Appeals  for  the 
District  of  Columbia  stated  shortly 
before  enactment  of  the  NGPA.  "If  a 
decision  is  to  be  made  to  deregulate 
natural  gas  prices,  it  must  be  made  by 
Congress,  not  by  the  (Commission)."  *'* 
Accordingly,  the  Commission  must 
respectfully  decline  to  adopt  DO)'s 
proposal. 

C  Incentive  Price  Proposal. 

In  light  of  the  comments  submitted  in 
this  proceeding,  the  Commission  has 
concluded  that  there  are  some  remaining 
open  issues  with  regard  to  the  basis  for 
the  incentive  price  portion  of  the  DOE 
proposal  at  this  time.  Therefore,  we  are 
still  reviewing  the  matter  and  will  rule 
on  the  incentive  price  proposal  in  a 
separate  order  to  be  issued  at  a  later 
date. 

D,  Transportation  Authority. 

A  number  of  commenters  express  the 
concern  that  pipelines  may  release  gas 
under  the  good  faith  negotiatioa  rule  but 
then  refuse  to  provide  transportation  to 
another  purchaser.  As  one  producer 
commenter  puts  it  "Itjhe  pipeline  which 
can  refuse  to  transport  the  released  gas 
to  an  alternative  market  is  in  a  position 
to  extract  unreasonable  concessions 
from  the  producer,  or  even  to  refuse  to 


"•  Public  Service  Commission  of  New  YoiV  w. 
reRC  580  F2ii  542.  5SS  (D.C  Cir.  W78»  See  afso 
FPC  V.  Texaco.  Inc.  417  US.  at  39?-fl8. 
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negotiate  at  all."  "''  To  remedy  this 
perceived  deficiency  in  transportation 
availability,  NCSA  proposes  that 
pipelines  be  allowed  to  transport  gas 
released  as  a  result  of  the  good  faith 
negotiation  process  without  becoming 
subject  to  open-access  transportation 
obligations  under  Order  No.  436.*^«  In  a 
similar  vein.  Indicated  Producers  state 
that  a  blanket  transportation  certificate 
should  be  granted  to  non-open-access 
pipelines  which  would  authorize  those 
pipelines  to  transport  released  gas  on 
behalf  of  the  seller  or  the  new  buyer.*^" 
Certain  industrial  end-users  suggest  that 
in  order  for  a  producer's  section  104  and 
106  gas  to  be  eligible  for  the  higher  just 
and  reasonable  price,  the  producer 
should  first  be  required  to  file  an 
affidavit  agreeing  to  renegotiate  fully  its 
contracts  covering  gas  other  than  old 
gas  with  any  interstate  pipeline  that 
accepts  Order  No.  436.**°  The  purpose 
would  be  to  entice  pipelines  to  elect 
open-access  transportation  under  Order 
No.  436  in  exchange  for  the  opportunity 
to  renegotiate  uneconomic  contracts.  In 
return,  transportation  would  be  assured 
for  section  104  and  106  gas  released 
under  the  good  faith  negotiation  process. 

The  Commission  has  considered 
carefully  the  requests  for  blanket 
transportation  of  gas  released  under  the 
good  faith  renegotiation  process  or  for 
transportation  authority  without 
triggering  the  open  access  requirements 
of  Order  No.  436.  We  conclude  that  this 
rule  should  establish  reasonable 
procedures  by  which  gas  which  is 
released  pursuant  to  the  good  faith 
negotiation  procedures  can  be 
transported  by  pipelines  not  under 
Order  No.  436.  It  is  clear  that  for  the 
potential  benefits  of  this  rule  to  be 
realized  in  terms  of  both  supply  and 
price  response,  released  gas  must  be 
able  to  be  marketed.  However,  without 
Commission  action,  there  is  no 
assurance  that  first  sellers  will  be  able 
to  market  their  released  gas  unless  their 
existing  purchasers  have  accepted  the 
terms  and  conditions  of  Order  No.  436. 
We  believe  it  is  essential  to  formulate 
reasonable  and  fair  transportation 
provisions  in  light  of  the  revised  good 
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"'Texaco Inc.  ain-li 

»'•  See  NCSA  at  28.  See  also  e.g..  Indicated 
Producers  at  68  ("to  the  extent  pipelinea  do  not 
accept  open  access  Iranspoiiation  certificates 

(under  Order  No.  436) the  Commission  must 

adopt  a  policy  or  negotiation  process  which  would 
assist  in  providing  transportation  of  released  gas. 
whether  or  not  Oder  No.  436  certificates  are  widely 
used.")  Attached  to  this  preamble  as  Appendix  B  is 
a  list  of  the  34  pioelines  that,  as  of  the  issuance  of 
this  rule,  have  filed  under  Order  No.  436  or  have 
otherwise  announced  their  intention  to  negotiate 
settlements  in  order  to  file  under  Order  No.  436. 

-'*  Indicated  Producers  at  66. 

•••SpePCCal4. 


faith  negotiation  procedures  adopted  as 
part  of  this  rule  so  as  to  assure  the 
availability  of  transportation  service 
irrespective  of  whether  a  particular 
purchaser  has  or  has  not  accepted  the 
open-access  obligations  of  Order  No. 
436.  Consequently,  we  will  provide  for 
the  availability  of  conditional 
transportation  services  by  pipelines  not 
under  Order  No.  436. 

As  an  integral  part  of  the  new  ceiling 
price  and  the  good  faith  negotiation 
procedure  itself,  the  Commission  is 
including  limited  authority  for  an 
existing  pipeline  purchaser  to  transport 
gas  released  under  the  rule.  The 
Commission  also  is  deeming  the 
releasing  pipeline  to  agree  to  transport 
such  gas  to  its  existing  customers  or  any 
interconnecting  pipeline,  as  a  condition 
of  the  ability  of  the  existing  pipeline 
purchaser  to  terminate  purchases  of  gas 
from  a  first  seller  under  the  rule.  The 
purpose  of  this  limited  transportation 
authority  is  to  assure  that  the  prices  of 
gas  renegotiated  under  the  rule  are 
subject  to  the  maximum  benefits  of 
competitive  pressures  by  alternative 
buyers  and  sellers  in  gas  markets. 
Without  access  to  transportation,  the 
renegotiation  process  would  be 
insulated  from  these  competitive 
benefits,  and  both  producers  and 
pipelines  would  be  restricted  in  Uieir 
access  to  gas  supplies  released  under 
the  rule.  At  the  same  time,  the 
Commission  considers  the  limited 
transportation  authority  as  an  essential 
element  of  the  firm  sales  customers' 
right  of  first  refusal  to  old  gas  released 
by  their  pipeline  suppliers  under  the 
rule.  For  a  firm  sales  customer, 
especially  a  full  requirements  customer 
with  no  access  to  alternative  suppliers, 
the  right  of  first  refusal  cannot  be 
exercised  in  any  practical  way  to  avoid 
the  loss  of  old  gas  off-system  under  the 
rule  unless  the  customer  has  meaningful 
access  to  transportation.  Under  the  good 
faith  negotiation  procedure,  the  existing 
pipeline  purchaser  may  choose  or  not 
choose  to  terminate  purchases  of  gas 
under  an  existing  contract  with  a 
producer.  As  a  condition  on  the 
pipeline's  exercise  of  these  options,  the 
limited  transportation  authority  is 
reasonably  intended  to  assure  that  the 
pipeline's  existing  customers,  especially 
firm  sales  customers,  have  a  practical 
means  of  keeping  the  gas  on-system  and 
getting  it  transported  for  their  use. 

Under  the  good  faith  negotiation  rule 
proposed  by  DOE.  indefinite  price 
escalator  clauses  in  old  gas  contracts 
are  prevented  from  becoming 
automatically  operative,  and  pipelines 
are  provided  the  opportunity  to 
negotiate  the  price  they  are  willing  to 


pay  up  to  the  new  ceiling  price.  In  the 
event  no  price  agreement  is  reached,  the 
producer  has  the  right  to  abandon  the 
sale.  The  procedures  adopted  by  this 
rule  conform  to  DOE's  proposal  in 
providing  for  producer  abandonment  in 
cases  where  the  producer  seeks  to 
renegotiate  the  price  of  old  gas  but  is 
unable  to  do  so.  This  rule  also  modifies 
DOE'S  proposal  by  providing  that  in 
various  circumstances  purchasers  may 
request  price  renegotiation  of  higher- 
priced  categories  of  gas  and  may 
discontinue  purchasing  such  gas  in 
cases  where  no  agreement  on  repricing 
is  reached.  The  good  faith  negotiation 
procedures  adopted  by  this  rule  thus 
extend  to  purchasers  significant  and 
substantial  rights  in  addition  to  those 
incorporated  in  the  rule  as  proposed  by 
DOE.  The  Commission  finds  that  it  is 
reasonable  and  consistent  with  the 
objectives  of  this  rule  to  make  the 
exercise  by  purchasers  of  their  rights 
under  the  good  faith  negotiation  rule 
conditional  upon  the  availability  of 
transportation  services  for  gas  released 
pursuant  to  the  rule.  We  have  previously 
determined  that  the  existing  old  gas 
price  structure  is  inefficient  or  unjust 
and  unreasonable  and  should  be 
replaced  by  a  uniform,  alternative  just 
and  reasonable  c'feiling  price  equal  to  the 
post-1974  price.  In  most  instances,  first 
sellers  would  be  unable  to  market 
released  gas  to  alternative  purchasers 
unless  the  existing  purchaser  agreed  to 
transport  the  gas  or  is  an  Order  No.  436 
transporter.  The  existing  purchaser 
would  have  httle  if  any  incentive  to  do 
80.  however,  because  in  the  absence  of 
transportation  the  first  seller  would 
Ijave  little  alternative  but  to  continue 
selling  to  the  existing  purchaser  at  the 
current  price.  The  result  would  frustrate 
the  purposes  of  this  rule  and  force  the 
first  seller  to  accept  a  price  which  we 
have  found  to  deny  both  consumers  and 
producers  the  full  benefits  of 
competition  and  long-term  reliable  gas 
service  under  the  NGPA  and  NGA.  We 
therefore  believe  that  the  good  faith 
negotiation  procedures  would  be 
ineffective  to  accomplish  the  goals  of 
this  rulemaking  unless  combined  with  a 
transportation  provision  designed  to 
encourage  purchasers  to  negotiate  in 
good  faith  and  to  provide  first  sellers 
with  reasonable  access  to  an  alternative 
market  in  the  event  no  agreement  on 
pricing  is  reached. 

Consequently,  the  Commission  is 
providing  for  conditional  transportation 
services  under  its  NGPA  authority  to 
condition  the  new  ceiling  price  under 
sections  104(b)(2)  and  106(c).  as  well  as 
under  its  NGA  authority  to  determine 
that  the  existing  ceiling  price  structure 


for  old  gas  is  in  need  of  revision  or 
otherwise  unjust  and  unreasonable 
pursuant  to  section  5(a)  of  the  NGA.  The 
Commission  need  not  specifically  find 
that  the  failure  to  condition  the  new 
ceiling  price  with  a  transportation 
provision  would  cause  the  new  ceiling 
price  to  be  unjust  and  unreasonable 
under  section  5(a)  of  the  NGA.  However, 
the  Commission  is  so  finding  here, 
because  it  considers  access  to 
transportation  for  gas  released  under 
this  rule  to  be  essential  for  the 
protection  of  consumers  and  the 
achievement  of  market-responsive  gas 
prices  intended  by  the  final  rule. 

We  have  previously  determined  that 
firm  sales  customers  of  the  existing 
purchaser  should  have  a  right  of  first 
refusal  enabling  them  to  match  any 
third-party  offer  to  purchase  gas 
released  pursuant  to  this  rule.  We 
believe  that  in  cases  where  firm  sales 
customers  exercise  their  right  of  first 
refusal  and  thereby  agree  to  purchase 
released  gas.  the  existing  purchaser 
should  be  deemed  to  have  agreed  to 
transport  that  gas  to  the  purchasing  firm 
sales  customer.  Our  reasons  for  this 
determination  are  the  same  as  those 
underlying  our  decision  to  grant  firm 
sales  customers  the  right  of  first  refusal 
as  to  gas  abandoned  under  this  rule.  We 
will  also  provide  that  an  existing 
pipeline  purchaser  shall  transport 
abandoned  gas  to  any  of  its  customers 
and  any  interconnecting  interstate, 
intrastate,  or  Hinshaw  pipelines  **'  on 
behalf  of  any  person  who  purchases 
abandoned  gas.  Our  decision  to  include 
this  additional  conditional 
transportation  service  is  designed  to 
provide  the  releasing  pipeline's 
customers  and  intercoimected  pipelines 
and  their  customers  access  to  gas 
released  pursuant  to  this  rule.  In 
addition,  we  seek  to  provide  first  sellers 
.  with  reasonable  access  to  transportation 
service.  We  believe  that  providing  for 
transportation  of  released  gas  to 
customers  of  the  transporting  pipeline 
and  to  intercoiuiecting  pipelines, 
regardless  of  who  purchases  the 
released  gas.  will  provide  first  sellers 
with  sufficient  access  to  alternative 
markets  to  insure  that  the  purposes  and 
objectives  of  this  rule  will  be  realized. 
This  additional  sales  market  will  assure 
that  wellhead  markets  remain  workably 
competitive,  that  producers  have  access 
to  a  substantial  market  as  an  alternative 
to  continuing  sales  to  the  existing 
purchaser,  and  that  firm  sales  customers 
of  the  releasing  pipeline  interested  in 
exercising  their  right  of  first  refusal  can 


*•>  See  NGA  section  1(c):  15  U.S.C  717(c)  (19SZ). 


obtain  the  benefits  of  these  competitive 
forces. 

We  will  therefore  consider  that  in 
cases  where  any  gas  is  released  from  a 
particular  contract  under  the  good  faith 
negotiation  procedures,  the  former 
pipeline  purchaser  is  deemed  to  agree  to 
transport  the  released  gas  to  any  of  its 
customers  who  purchase  such  gas  or  to 
any  pipeline  with  which  it  is 
interconnected,  upon  SO-days  written 
notice  from  the  first  seller  to  the 
transporting  pipeline.  The  transportation 
provision,  to  which  releasing  pipelines 
are  deemed  to  have  agreed  to  perform 
under  the  good  faith  negotiation 
procedures,  attaches  to  the  released  gas 
and  is  not  provided  for  the  benefit  of 
any  particular  purchaser.  Therefore, 
transportation  of  the  released  gas 
through  the  releasing  pipeline  on  behalf 
of  any  purchaser  requesting  such 
transportation  will  continue  until  the 
supply  is  exhausted,  or  authorization  for 
transportation  of  such  gas  ceases  upon 
the  expiration  of  a  contract  where  a 
pipeline  subsequently  becomes  subject 
to  Order  No.  436.  In  order  that  the 
transportation  of  released  gas  can  be 
commenced  without  unnecessary  delay 
or  regulatory  cost  to  the  pipeline,  the 
Commission  will  grant  a  blanket 
transportation  certificate  under  section 
7(c)  of  NGA  to  jurisdictional  natural  gas 
pipelines  not  already  transporting  under 
Order  No.  436.  Transportation  under  the 
blanket  certificate  shall  be  provided  as 
far  as  practicable  in  accordance  with 
the  terms  and  conditions  requested  by 
the  first  seller  and  its  purchaser.  The 
rate  to  be  charged  shall  conform  to  the 
requirements  of  new  S  284.225(d)  of  the 
Commission's  regulations  promulgated 
as  a  part  of  this  rule.  In  order  to  permit 
existing  firm  sales  customers  to  obtain 
full  and  immediate  access  to  gas 
released  under  the  rule  and  subject  to 
the  right  of  first  refusal,  such  customers 
will  be  able  to  obtain  transportation  of 
such  gas  within  their  existing  firm  sales 
contract  demand  without  incurring  costs 
beyond  what  they  would  have  incurred 
in  purchasing  the  gas  from  the  releasing 
pipeline. 

Pipelines  transporting  gas  under  the 
blanket  certificate  shall  not  become 
subject  to  the  open-access  requirements 
of  Order  No.  436  (18  CFR  284.8(b)  and 
284.9(b)  by  reason  of  such 
transportation.  Any  pipeline  which  is 
not  subject  to  the  open-ccess 
requirements  of  Order  No.  436  and 
which  is  requested  by  the  first  seller  to 
provide  transportation  service  may 
apply  for  a  separate  transportation 
certificate  under  section  7(c)  of  the 
NGA.  The  Commission  finds  that  any 
refusal  by  a  pipeline  to  transport  gas 


abandoned  under  the  good  faith 
negotiation  procedure  would  constitute 
an  unduly  discriminatory  or  preferential 
practice  violating  section  5(a)  of  the 
Natural  Gas  Act  because  the  refusal 
could  be  used  by  a  pipeline  as  a 
"bargaining  chip"  or  tying  arrangement 
in  establishing  a  renegotiated  price 
under  an  existing  contract  for  the  sale  of 
old  gas  under  the  final  rule.  The 
Commission  also  considers  that  such  a 
refusal  to  transport  could  constitute  a 
violation  of  antitrust  law  if  it  amounts  to 
an  effort  by  a  pipeline  to  extend  its 
regulated  monopoly  power  over  access 
to  transportation  services  to  wellhead 
gas  markets  that  are  workably 
competitive  under  the  mandate  of  the 
NGPA.  The  Conunission  will  carefully 
scrutinize  any  such  refusals  to  transport 
or  tying  arrangements  and  intends  to 
fully  enforce  its  obligation  under  the 
Natural  Gas  Act  and  other  law. 

E.  Blanket  Sales  Certificates. 

Termessee  Gas  Pipeline  Company 
asserts  that  the  proposed  rule  is  flawed 
because  it  lacks  any  requirement  that  a 
producer  first  obtain  a  certificate  of 
public  convenience  and  necessity  prior 
to  any  new  sale  for  resale  in  interstate 
commerce  of  gas  abandoned  as  a  result 
of  the  good  faith  negotiation  process.*** 
In  response  to  this  concern  and  in  order 
to  effectuate  the  contract  renegotiation 
and  market-responsive  pricing 
objectives  of  the  good  faith  negotiation 
procedure,  the  Commission  is 
incorporating  a  blanket  certificate 
authorization  into  the  rule,  with  a 
concommitant  pre-granted  abandonment 
authorization.  These  authorizations  will 
permit  a  producer  to  sell  gas  abandoned 
as  a  result  of  the  good  faith  negotiation 
rule  to  a  new  purchaser  and  to  abandon 
the  sale  at  the  end  of  the  contract. 
Tlie  Commission  finds  that  such 
blanket  sales  certificates  with  pre- 
granted  abandonment  are  permitted  by 
the  public  convenience  and  necessity. 
Without  a  blanket  certificate,  producers 
would  have  to  file  an  application  for  a 
certificate  (filing  fee  $2,800  for  a  large 
producer)  for  each  jurisdictional  sale 
they  proposed  to  make.  This  would  be 
costly  to  producers,  administratively 
burdensome,  and  hinder  smooth 
implementation  of  this  rule.  Regulatory 
delay  in  obtaining  required  certificates 
and  abandonment  authority  tends  to 
place  jurisdictional  customers  at  a 
competitive  disadvantage  vis-a-vis  non- 
jurisdictional  entities  not  affected  by 
such  requirements.  As  a  result,  the 
relatively  low-cost  gas  made  available 
by  the  operation  of  the  rule  would  not 


*•*  Tennessee  Gas  Pipeline  Company  at  9. 
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be  as  readily  available  to  many  LDC's 
and  their  customers  m  it  would  be  to 
intrastate  customers.  Congress  intended 
through  enactment  of  the  NGPA  to 
establish  equality  of  marketing 
opportunities  as  between  the  interstate 
and  intrastate  markets.**'  Accordingly, 
the  public  convenience  and  necessity  is 
served  by  granting  blanket  certificate 
and  abandonment  authorization. 

This  action  is  comparable  to  the 
Commission's  recent  orders  in  Pennzoil 
Producing  Company  and  Pennzoil  Gas 
Marketing  Company.  Docket  NJos.  C186- 
54-000  and  Cl86-57-00a  34  FERC  | 
61.318  (1986).  Pre-granted  certificate  and 
abandonment  authorizations  are  also 
fully  consistent  with  the  overall 
objectives  of  this  rule.  By  allowing  old 
gas  to  be  marketed  to  the  jurisdictional 
market  *vithout  unnecessary  regulatory 
delay,  the  blanket  procedure  promotes 
the  supply  and  price  benefits  of  the  rule 
in  both  the  interstate  and  intrastate 
markets. 

The  NGPA  with  its  phased  system  of 
deregulation  (section  121)  and  its 
limitations  on  the  Commission's  Natural 
Gas  Act  jurisdiction  (section  601).  was 
crafted  to  lessen  the  disparities  in 
regulation  of  interstate  and  intrastate 
gas.  thereby  facilitating  a  national 
market  based  on  freer  competition. 
Where  the  Commission's  NGA 
jurisdiction  remaias.  common  sense 
dictates  regulatory  policies  (such  as  the 
traditional  case-by-case  certification 
processes)  that  were  grounded  in  a  pre- 
NGPA  era  should  be  pragmatically 
updated.  Congressional  purposes  are 
furthered  by  adapting  our  certificate 
procedures  to  the  evolving  national 
competitive  environment  that  was  the 
goal  of  Congress  in  enacting  the  NGPA. 
Making  the  Commission's  certification 
function  more  flexible  is  legally 
compatible  with  the  freer  coia^etitive 
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«•'  Congress  intended  the  NGPA  to  end  the 
anomaly  of  ample  supplies  in  the  miraslate  market 
and  the  recurring,  severe  shortages  in  the  interstate 
market  that  existed  during  the  Seventies.  The 
NGPA"s  pricing  scheme  was  intended  to  increase 
the  supply  of  gas  reserves  and  produoiion  and  to 
decrease  distorted  consumption  demand  at  the  end- 
use  level.  The  Commission  s  Intention  in  this 
rulemaking  is  to  serve  those  ends.  The  provision  of 
blanket  sales  certificates  is  intended  to  maintain  the 
uniformity  of  national  market  opportunities 
intended  by  the  Act.  See  H.R  Rep.  496.  pt  IV.  95th 
Cong  1st  Sess.  101  (1977);  Congressional  Budget 
Orrice.  The  Natural  Cas  Compromise  Report  2 
(19781.  reprinted  in  124  Cong.  Rec.  H13128-27  (daily 
ed.  Oct.  4. 197«1.  The  Commission  in  implementing 
otJter  provisions  of  the  NGPA  has  similarly 
responded  to  the  need  to  keep  opportunities  in 
jurisdictional  and  non-jurisdictional  markets  egual. 
See  e.g.  Order  Na  108-A,  4«  FR  48.223  (October  18 
1983)  (This  order  on  rehearing  affords  |intraslale| 
sellers  of  gas  . . .  the  same  opportunity  to  collect  an 
allowance  for  State  severance  taxes  under  section 
110(a)(1|  as  the  Commission  has  afforded  sellers  of 
interstate  gas.") 


market  intended  by  the  NGPA,  even  for 
those  portions  of  the  industry  that 
remain  regulated  by  the  Commission. 
The  Commission  has  adopted  the  same 
rationale  in  eliminating  other  regulatory 
vestiges  of  the  pre-NGPA  gas  industry 
era.  For  example,  in  eliminating  pipeline 
minimum  take  provisions  the 
Commission  observed:  ••* 

As  the  Commission  staled  in  City  of 
Florence.  Alabama  v.  Tennessee  Gas 
Pipeline  Co..  24  FERC  \  61.395  at  61,839 
(1983),  competition  can  and  should  play  an 
important  role  even  in  a  regulated  industry 
such  as  the  natural  gas  industry.  "If 
competition  exists,  incentives,  are  created  for 
innovation  by  the  regulated  companies.  This, 
in  turn,  encourages  lower  prices  and  better 
senfice."  This  is  precisely  what  the 
Commission  is  attempting  to  do  by  adapting 
our  regulations  to  respond  to  evolving 
competitive  forces. 

It  is  reasonable  to  make  certificate 
procedures  more  flexible  to  serve  the 
purposes  of  this  rule.  In  doing  so,  the 
Commission  is  simply  adapting  its 
regulations  to  respond  to  evolving 
industry  and  market  conditions.  Given 
the  competitive  environment  of  today's 
natural  gas  market,  blanket  sales 
certificates  will  encourage  lower  prices 
and  better  service  nationwide. 

F.  Response  to  Administrative  Law  and 
Procedural  Claims 

During  this  proceeding,  the 
Commission  received  a  variety  of 
pleadings  that  pose  procedural  requests 
and  objections.  Motions,  petitions, 
applications,  and  answers  have  no 
special  procedural  significance  in 
informal  rulemakings,  and  the 
Commission  therefore  disposes  of  these 
pleadings  here  as  it  would  other 
comments.  Elsewhere  in  this  order,  the 
Commission  addresses  the  important 
substantive  issues  underlying  these 
pleadings.  It  therefore  makes  clear  at 
this  point  only  the  results  of  its  review 
of  other  issues  presented,  as  follows. 

1.  Associated  Gas  Distributors  (AGD) 
filed  on  January  17. 1986,  a  petition 
requesting  additional  discovery  and 
comment  procedures.  The  petition, 
submitted  early  in  the  Commission's  60- 
day  initial  comment  period,***  outlined 
a  variety  of  formal  procedures  designed 
allegedly  to  facilitate  information 
gathering  by  the  commenters  and  the 
Commission,  including  the  submission  of 
interrogatories  to  the  Secretary  of 


Energy  for  his  response.***  discovery 
ampng  participants  in  the  proceeding 
pursuant  to  special  Commission 
procedures,  additional  time  to 
accommodate  "this  more  rigorous 
informational  process,"  and  an 
opportunity  to  file  comments  in  reply. 
AGD  supplied  the  Commission  with  a 
memorandum  of  law  emphasizing  the 
factual  nature  of  any  decision  that 
would  implement  the  DOE  proposal  in 
this  proceeding.**^  United  Distribution 
Companies  (UDC)  filed  in  support  of  the 
AGD  petition.  DOE  also  answered  the 
AGD  petition,  committing  itself  to 
providing  additional  analytical  support 
for  the  rule. 

The  Commission  recognizes  AGD's 
concern  that  an  action  to  raise  the 
maximum  lawful  price  of  old  gas. 
subject  to  the  good  faith  renegotiation  of 
existing  contracts,  must  be  the  product 
of  thorough  investigation  and  a 
reasoned  analysis  of  substantial 
evidence  in  the  record.  The  Commission 
nevertheless  firmly  believes  that  it  has 
developed  a  sounti  and  comprehensive 
record,  without  the  unnecessary 
formality  and  procedural  complexity 
requested  by  AGD.  As  requested,  the 
Commission  provided  an  opportunity  for 
submittal  of  reply  comments  by  any 
interested  persons.  The  reply  comments 
tested  the  soundness  of  the  data  and 
argiunents  submitted  in  initial 
comments.  The  Commission  provided 
for  yet  another  opportunity  to  present 
data  and  views  when  it  held  two  days  of 


»«  Order  F^.  380-C.  49  Fed.  Reg.  at  43.826  (Oct. 
31, 1984V  ofTd.  Wisconsin  Gas  Co.  v.  FERC.  770  F.2d 
U44  (D.C  CJr.  1965).  cert  de/tied.  54  U.S.UW.  3781 
(US.  May  19, 1986)  (No.  85-1219). 

«"  On  February  19, 1965.  AGD  requested  30 
additional  days  to  file  initial  comments.  The 
Commission  allowed  reply  comments  instead. 


•••  AGD  requested  such  procedures  under  the 
general  and  discretionary  provisions  of  Section 
403(d)  of  the  Department  of  Energy  Organization 
Act  (DOE  Act),  42  U.S.C.  7173(d)  (1982). 

«•'  The  AGD  memorandum  alleges  that  the  DOE 
failed  to  provide  adequate  notice  of  the  information 
underlying  its  proposal,  in  violation  of  Section 
501(b)(1)  of  the  DOE  Act,  42  U.S.C.  7191(b)(1)  (1962). 
The  Commission  does  not  believe  that  Section 
501(b)(1)  is  applicable  to  this  proceeding.  To  the 
extent  that  it  may  apply,  however,  the  Commission 
finds  no  deficiency  in  the  IXDE  proposal,  which  fully 
apprised  the  public  of  the  legislative  facU  and 
policies  relied  on  by  the  Secretary.  For  any 
rulemaking,  such  as  this  one.  governed  by  the  notice 
requirements  of  the  Administrative  Procedure  Act, 
the  IK)E  proposal  contains  far  in  excess  of  the 
minimum  of  necessary  informatioa  It  is  both 
unusual  and  unnecessary  for  a  notice  of  proposed 
rulemaking  to  exhibit  the  same  quantum  of  data  that 
is  noimally  developed  by  the  participants  in  the 
proceeding  and  utiliied  by  the  agency  for  a  final 
rule.  Comment  procedures  are  not  mere  formalities 
that  lead  to  foregone  conclusions. 

AGD  also  filed  with  DOE  a  Freedom  of 
Information  Act  request  for  all  cost  and  other 
factual  data  relating  to  its  proposed  rule.  DOE 
subsequently  filed  in  tMs  proceeding  the  daU  that  it 
provided  in  response  to  that  request. 

The  Commission's  December  20, 1985  notice  of 
procedural  schedule  also  expressly  requested 
commenters  to  include  quantitative  and  qualitative 
data  in  their  comments,  and  the  record  in  this 
proceeding  includes  numerous  responses  to  this 
request. 


public  hearings  on  the  rule.  All  segments 
of  the  gas  industry,  the  public,  and  state 
regulators  participated.  Most 
participants  presented  written  and  oral 
testimony  in  response  to  the  initial  and 
reply  comments,  including  additional 
analytical  material  for  the  record.  As  a 
consequence  of  these  thorough 
information-gathering  procedures,  the 
record  contains  a  lively  debate  of  the 
issues  and  full  analyses  of  the  data 
presented  to  the  Commission.  DOE.  as 
well  as  other  commenters.  supplied  the 
Commission  with  extensive  quantitative 
and  qualitative  studies  and  analyses 
discussed  throughout  this  order.  In  light 
of  the  extensive  public  procedures,  the 
issues  in  this  rulemaking  have  been  fully 
ventilated  and  the  evidentiary  record  is 
complete. 

2.  On  February  10, 1986,  UDC  filed  a 
petition  and  supporting  memorandum 
requesting  immediate  and  summary 
dismissal  of  the  DOE  proposal  on 
grounds  that  the  Secretary  "would  have 
the  Commission  embark  upon  a 
rulemaking  that  completely  contravenes 
established  bounds  of  the  Commission's 
authority  . . .  (under)  the  Natural  Gas 
Act  and  Natural  Gas  Policy  Act." 
Although  UDC  characterizes  its 
complaint  as  involving  jurisdictional 
issues,  the  pleading  in  fact  pertains  to 
whether  the  Commission  has  sufficient 
information  and  authority  to  implement 
the  DOE  proposal  and  could  do  so  in  a 
reasoned  manner.  As  this  order 
demonstrates,  the  Commission  does  not 
concede  UDC's  allegations  that  its 
■  authority  is  so  severely  restricted  that  it 
is  foreclosed  from  even  considering  the 
issues  presented  by  DOE.  In  any  event, 
the  rulemaking  process  is  designed  to 
afford  a  fair  and  open  examination  of 
such  issues  by  affected  parties; 
summary  dismissal  would  be 
inappropriate  for  such  proceedings, 

3.  On  May  12. 1986.  the  American  Gas 
Association  (AGA)  petitioned  the 
Commission  for  additional  procedures 
similar  to  those  requested  earlier  by 
AGD  to  permit  further  development  of 
the  record  in  this  proceeding.***  AGA 
requests  that  the  Secretary  be  required 
to  respond  to  written  questions  and  that 
discovery  among  all  participants  to  this 
rulemaking  be  sanctioned  by  the 
Commission.  Based  on  its  review  of  the 
entire  record.  AGA  alleges  various 
evidentiary  deficiencies  that  it  contends 
renders  the  Commission  incapable  of 
taking  legally  defensible  actions  on  core 
issues. 


The  Commission  recognizes  that 
factual  disputes  and  policy 
disagreements  exist  in  the  record.  It  is 
convinced  that,  by  providing  for  initial 
and  reply  comments  and  a  public 
conference,  the  Commission  has  fulfilled 
its  statutory  obligations  under 
applicable  rulemaking  procedures. ''*' 
These  procedures  have  also  met  the 
goals  of  the  AGA  and  other  commenters 
who  seek  and  deserve  a  critical  and 
thorough  examination  of  the  views  and 
information  related  to  the  repricing  of 
old  gas  supplies.  Rulemaking 
proceedings  need  not  resolve  all 
disputes  of  fact  on  such  subjects.  It  is 
enough  that  a  decisionmaker  afford  an 
ample  and  equal  opportunity  to 
participate  and,  if  it  believes  that  the 
evidence  is  adequate,  make  its  decision 
in  a  reasoned  manner.  The  addition  or 
repetition  of  information-gathering 
procedures  does  not  necessarily  ensure 
a  better  or  more  complete  record,  in 
terms  of  the  quality  of  the  data 
submitted  or  how  well  the  participants 
or  the  decisionmaker  use  the 
information.  The  Secretary's  deadline 
for  final  Commission  action 
notwithstanding,  this  rulemaking  has  not 
been  attenuated.  The  Commission 
therefore  concludes  that  it  has  in  this 
record  sufficient  information  upon 
which  to  decide  the  key  issues  to  which 
the  AGA  points.  It  therefore  declines  to 
delay  further  its  consideration  of  final 
action  based  on  that  record. 

4.  On  May  23. 1986,  the  American  Gas 
Association,  Associated  Gas 
Distributors,  the  Interstate  Natural  Gas 
Association  of  America,  and  United 
Distribution  Companies  filed  a  joint 
petition  requesting  the  Commission  to 
delay  the  effective  date  of  this  rule  for 
120  days  after  the  issuance  of  an  order 
on  rehearing.  The  petitioners  argue  that 
unless  the  effective  date  is  deferred, 
permanent  and  irreversible  actions  may 
be  taken  by  the  parties  before  there  is 
an  opportunity  to  test  the  legal  merits  of 
the  order.  Petitioners  are  concerned  that 
reserves  may  be  lost  if  producers 
abandon  sales  under  the  good  faith 
negotiation  provision  or  that  markets 
may  be  lost  if  pipelines  must  pay  higher 
prices  for  old  gas. 

The  Commission  believes  that  this 
final  rule  will  provide  price  and  supply 
stability  to  the  gas  markets,  and  that  the 
parties  represented  by  petitioners  will 
not  be  disadvantaged  as  they  allege. 
However,  the  Commission  separately 


*■■  Answers  to  AGA's  petition  were  filed  by  the 
Indicated  Producers.  Northern  Illinois  Gas 
Company,  Office  of  the  Consumers'  Counsel.  Stale 
of  Ohio,  and  Southern  California  Gas  Company. 


»••  Wisconsin  Gas  Co.  v.  FERC  770  F.2d  1144, 
1167-68  (DC.  Cir.  1985)  cert  denied.  54  U.SJ-W. 
3761  (U.S.  May  1ft  1986)  (No.  85-1219)  Idling 
Vermont  Yankee  Nuclear  Power  Corp.  v  Natural 
Resources  Defense  Council.  Inc.,  435  U.S.  519  (1978) 
and  American  Public  Gas  Association  v.  FPC  567 
F.2d  1016  (D.C.  Cir.  1977). 


has  concluded  for  other  reasons 
discussed  below,  that  implementation  of 
the  renegotiation  provision  should  be 
delayed. 

The  Commission  independently 
recognizes  that  the  order  will  affect 
thousands  of  gas  purchase  contracts. 
The  changes  to  the  marketing  of  natural 
gas  established  by  the  rule  are  complex. 
Because  of  the  importance  of  the  rule  for 
the  gas  industry,  the  Commission  has 
concluded  that  more  time  than  proposed 
by  DOE  may  be  needed  by  the  parties  to 
the  contracts  to  determine  if,  when,  and 
under  what  terms  to  renegotiate. 
Delaying  implementation  of  the  good 
faith  negotiation  provision  until  the  fall 
would  allow  the  parties  time  to  examine 
the  economic  consequences  of  the  final 
rule  and  engage  in  volimtary 
renegotiation  of  their  contracts  outside 
of  the  good  faith  negotiation  procedures. 
While  the  Commission  agrees  with  the 
petitioners  that  the  portion  of  the  rule 
requiring  renegotiation  should  be 
delayed,  it  does  not  agree  that  it  should 
be  delayed  120  days  from  the  order  on 
rehearing.  The  Commission  at  this  time 
is  unable  to  determine  when  an  order  on 
rehearing  may  be  issued  and  is  reluctant 
to  delay  the  implementation  of  any 
portion  of  the  rule  other  than  to  a  date 
certain.  Such  an  unwarranted  delay 
would  unjustifiably  delay  the  market- 
responsive  pricing  and  supply  benefits 
to  consumers  intended  by  the  fmal  rule. 
Therefore,  the  Commission  is  delaying 
the  effectiveness  of  the  renegotiation 
provision  of  the  rule  until  November  1, 
1986. 

VII.  Regulatory  Flexibaity  Act 

The  Regulatory  Flexibility  Act 
(RFA)  ••°  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.*"'  Specifically,  if  an  agency 
promulgates  a  final  rule  under  the 
Administrative  Procedure  Act  (APA),*'» 
a  final  RFA  analysis  may  be 
appropriate.  A  final  RFA  analysis  must 
contain  (1)  a  statement  of  the  need  for 
and  objectives  of  the  rule,  (2)  a  summary 
of  the  issues  raised  by  the  public 
comments  in  response  to  any  initial 
regulatory  flexibility  analysis,  and  the 
agency  response  to  those  comments,  and 
(3)  a  description  of  significant 
alternatives  to  the  rule  consistent  with 
the  stated  objectives  of  the  applicable 
statute  that  the  agency  considered  and 
ultimately  rejected.  An  agency  is  not 
required  to  make  an  RFA  analysis. 


'•o  5  U.S.C  801-812  (1982). 

"•Id.e0t(a|. 

«»« Id.  563. 
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however,  If  it  certifies  that  a  rufe  will 
net  have  "a  significanl  economic  iopact 
on  a  substantial  nuinl>er  of  small 
entities."  *" 

As  discussed,  the  Commissioo 
believes  it  must  revise  its  regulation  of 
old.  flowing  gas  prices  under  the 
authority  of  the  NGPA  sections  104  and 
106  because  its  regulation  has  created 
and  continues  to  promote  a  wide 
disparity  between  wellhead  prices  for 
natural  gas.  In  particular,  the 
Conunission's  past  regulation  fostered 
prices  of  old.  flowing  gas  that  are 
unresponsive  to  changes  in  wdlhead 
markets,  fail  to  assure  that  city-gate 
prices  reflect  the  cost  of  replacing 
depleted  gas  reserves,  directly 
contribute  to  the  "boom  and  bust" 
tendency  of  investment  in  the  gas 
industry,  and  inhibit  consumers  from 
receiving  the  full  benefits  of  wellhead 
competition  as  Congress  iotended  by 
enacting  the  NGPA. 

As  permitted  by  the  RFA.  the 
Commission  certified  that  the  rule 
proposed  by  the  Secretary  of  Energy,  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Commission  concluded  that  the 
proposed  rule  would  have  a  positive 
impact  on  the  small  entities  subject  to 
the  rule.  By  raising  the  aaKimttia  lawful 
price  of  gas  regulated  under  NGPA 
sections  104. 106  and  109.  the  DOE 
proposal  would  have  enabled  small 
producers  that  sell  old  flowing  gas  to 
improve  their  revenues  and  enhance 
their  ability  to  sell  that  gas.  Since  the 
RFA  requires  the  Commission  to 
analyze  only  the  impacts  on  small 
entities  that  will  be  subject  to  the 
rule.*'*  the  Commission  concluded  that 
the  economic  impact  of  the  proposed 
rule  would  not  be  "significant"  within 
the  meaning  of  the  RFA,  since  the 
impact  on  these  small  entities  was 
expected  to  be  beneficial. 

Generally,  this  rule  adopts  the  DOE 
proposal  with  modifications,  especially 
to  the  "good  faith  negotiation"  rule. 
Specifically,  the  Commission  provides 
that  each  pipeline-purchaser  has  the 
right,  similar  to  the  producer's  right,  to 
request  a  producer  to  nominate  new 
prices  for  the  producer's  gas.  if  the 
producer  has  requested  the  pipeline  to 
nominate  higher  prices  for  old  gas  which 
the  producer  believes  is  being  sold  at 
below-market  prices.  In  other  words,  the 
pipeline  is  entitled  to  request  a  new 
price  for  the  producer's  old  gas  and  any 
other  gas  sold  under  any  contract 
containing  old  gas.  if  the  producer 


JM  I 


"» Id.  e05(b). 

»•«  Mid-Tex  Electric  Cooperative.  Inc.  v.  FERC 
773  FJd  327.  340-43  (D.C.  Cir.  19651. 


requests  the  pipeline  to  nominate  a  price 
for  old  gas.  In  this  way.  the  producer  has 
the  option  to  seek  higher  prices  for  its 
old  gas,  but  that  producer  must  be  ready 
to  renegotiate  the  price  of  any  gas  sold 
under  any  contract  that  contains  old 
gas.  if  it  exercises  this  option.  The 
Commission  believes  that  this 
modification  provides  producers  and 
pipelines  balanced  negotiating  positions. 
but  protects  small  producers  by 
permitting  each  producer  to  decide 
whether  it  is  to  its  benefit  to  seek  higher 
prices  for  its  old  gas. 

Several  commenters  disagree  with  the 
Commission's  certification  that  the 
proposal  would  not.  if  adopted,  cause  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities" 
within  the  meaning  of  the  RFA.  They 
contend  that  the  Commission's 
certification  under  the  RFA  is  flawed 
because  the  Commission  considered 
only  an  unspecified  number  of  the 
Nation's  approximately  10.000  natural 
gas  producers  as  small  entities  and 
mistakenly  predicted  that  a  beneficial 
economic  impact  on  these  small  entities 
will  result  from  the  implementation  of 
the  proposed  rule. 

In  particular.  Northern  Indiana  Public 
Service  Company  (NIPSCO)  asserts  that 
the  Commission  improperly  restricted  its 
consideration  under  the  RFA  to  natural 
gas  producers.  NIPSCO  maintains  that 
the  definition  of  small  entities  includes 
small  businesses  as  defined  under 
section  3  of  the  Small  Business  Act. 
small  non-profit  organizations  and  small 
governmental  jurisdictions  such  as  cities 
and  towns  with  populations  of  less  than 
50,000  persons.  NIPSCO  believes  that  far 
more  such  small  entities  than  simply 
natural  gas  producers  will  suffer 
significant  economic  impacts  from 
higher  old  gas  prices.  In  addition.  AGA 
argues  that  the  Commission's 
certification  ignores  the  ecohomic 
impacts  of  the  proposal  on  such  small 
entities  as  small  distributors  and  other 
small  gas  purchasers,  which  account  for 
millions  of  jobs  and  could  be  devastated 
by  an  increase  in  the  price  their  pipeline 
suppliers  would  be  required  to  pay  for 
old  gas  under  the  proposed  rule. 

AGA  also  asserts  that  a  large  number 
of  small  producers  will  be  financially 
injured  if  lower  prices  for  high-cost  gas 
result  from  the  proposal.  If  new  gas 
prices  do  not  fall  as  much  as  old  gas 
prices  rise  under  the  proposal,  however, 
a  large  number  of  small  gas  distributors 
and  their  customers  will  also  be 
financially  injured,  maintains  AGA. 
Similarly,  the  Texas  Independent 
Producers  and  Royalty  Owners 
Association  (TireO)  expresses  concern 
for  its  membership  whose  high-cost 


contracts  could  be  renegotiated 
downward  under  the  proposal.  TIPRO 
believes  that  "fens  of  thousands"  of 
small  entities  will  be  adversely  affected 
without  receiving  a  corresponding 
benefit  in  exchange. 

The  Commission  believes  that  these 
commenters  misunderstand  the  intent  of 
the  RFA.  As  NIPSCO  notes,  the 
definition  of  small  entity  includes  small 
businesses  as  defined  under  section  3  of 
the  Small  Business  Act,  small  non-profit 
organizations  and  small  governmental 
jurisdictions.  So.  the  Commission  need 
not  analyze  the  effect  on  large  producers 
in  deciding  whether  there  will  be  a 
significant  impact  within  the  meaning  of 
the  RFA.  In  addition,  the  Commission 
does  not  consider  the  effect  on  pipeline 
purchasers  when  it  certifies  no  impact 
because  most  jurisdictional  natural  gas 
pipelines  do  not  fall  with  the  RFA's 
definition  of  small  entity;  they  are  (1) 
too  large  to  be  considered  "small 
entities",  or  (2)  holders  of  exclusive 
selling  rights  within  a  respective  field  of 
operation  and  are  therefore  dominant  in 
that  field  of  operation.  Similarly, 
commenters'  arguments  that  the 
Commission  must  consider  the  effects  of 
this  rule  on  small  end-users,  royalty 
interest  owners,  and  every  small 
producer  selling  gas  in  the  United  States 
overstates  the  proper  application  of  the 
RFA.  In  particular,  Congress  was  not 
asking  agencies  to  study  any  potential 
economic  effect  on  any  small  entity 
even  if  only  indirectly  effected  by  the 
rule.  As  noted  in  previous 
proceedings.*'*  this  Commission,  like 
other  agencies,*'*  is  required  by  the 
RFA  to  analyze  only  the  effect  of  rules 
on  regulated  small  entities  to  which  the 
requirements  of  the  rule  apply. *'^ 
Congress  was  clear  about  the  reach  of 
the  statute:  when  an  agency  issues  a 
rule  that  applies  to  small  entities,  the 
agency  must  consider,  and  try  to 
mitigate,  the  burden  on  those  small 
entities  of  compliance  with  the  rule.*'" 


»"  Construction  Work  in  Progress  for  Public 
Utilities;  Inclusion  of  Costs  in  Rate  Base.  48  FR 
24323  dune  1. 19e3)^Docket  No.  RM81-38-000) 
(Order  No.  296).  rehearing  granted  in  port  and 
denied  in  part.  48  FR  46012  (Oct.  11. 1983); 
Elimination  of  Variable  Costs  from  Certain  Natural 
Gas  Pipeline  Minimum  Commodity  Bill  Provisions. 
49  FR  22778  (June  1. 1984)  (Docket  No.  RM83-71-O00I 
(Order  No.  380),  order  on  rehearing.  49  FR  312S9 
(Aug.  S  1964). 

»••  See.  e^..  47  FR  5215  (Feb.  4. 1962)  (final  rule  of 
Securities  and  Exchange  Commission). 

"'  Mid-Tex  Electric  Cooperative.  Inc  v.  FERC 
773  F.2d  at  342  (No  RFA  analysis  is  necessary  when 
the  agency  determines  thai  the  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject  to  the 
requirement*  of  the  rule). 

•••  See  Congressional  Findings  and  Declaration 
of  Purpose,  section  2.  Pub.  U  No.  98-354.  codified  al 
5  use.  601.  note  (1982). 


The  legislative  history  also  echoes  a 
concern  about  burdensome  reporting 
and  compliance  requirements.^^' 

Although  Commission  regulation 
affects  in  some  way  all  small  end-users, 
small  royalty  owners,  and  small 
producers,  neither  small  end-users, 
small  royalty  owners,  nor  small 
producers  that  do  not  sell  NGPA  section 
104  or  106  gas  are  subject  to  the 
requirements  of  this  rule.  In  particular, 
the  Commission  believes  that,  because 
of  increased  volumes  of  relatively 
inexpensive  old  gas  on  the  market, 
many  producers  that  sell  high-cost  gas 
not  subject  to  NGPA  section  104  or  106. 
including  some  small  producers,  may 
not  be  able  to  continue  to  collect  the 
current  above-market  price  for  gas  that 
may  be  allowed  under  existing 
contracts.  This  is  an  intended  effect  of 
this  rule.  However,  these  small 
producers  are  not  subject  to  the 
requirements  of  this  rule  and.  therefore, 
the  RFA  does  not  require  separate 
analysis  of  the  effects  on  them  when  the 
Commission  decides  whether  an  RFA 
certification  is  appropriate.  Of  course, 
the  response  of  the  gas  markets, 
including  these  high-cost  gas  contracts. 
to  the  renegotiation  upward  of  low  old 
gas  costs  is  a  primary  focus  of  this 
rulemaking. 

Direct  effects  of  the  rule  on  small 
producers  is  as  follows.  As  explained 
earlier,  this  rule  would  raise  the 
maximum.lawful  prices  for  NGPA 
sections  104  and  106  gas  for  (1]  all  new 
contracts  executed  after  July  la  1986, 
and  (2)  contracts  with  indefinite  price 
escalator  clauses  in  effect  on  July  18. 
1986,  if  the  producer  elects  to  seek  a 
higher  price  for  some  or  all  of  its  NGPA 
sections  104  and  106  gas.  The 
Commission  believes  that  the  effect  on 
small  producers  that  have  NGPA 
sections  104  and  106  gas  reserves  to  sell 
will  primarily  be  beneficial  for  the 
following  reasons,  as  well  as  the 
reasons  cited  in  this  preamble  generally. 
supra. 

The  rule  requires  a  small  producer  to 
decide  whether  to  seek  a  higher  price  for 
some  or  all  of  its  old  gas.  If  the  producer 
does  not  seek  a  higher  price  for  its  gas. 
the  rule  has  no  effect  on  the  price  or 
service  obligation  imposed  on  that  small 
producer  under  its  existing  contracts.  In 
this  way.  if  a  small  producer  has 
contracts  for  old  gas  at  prices  above  the 
market-price,  that  producer  may 
continue  to  sell  under  these  contracts 
without  being  subject  to  this  rule. 


In  contrast,  if  the  small  producer 
requests  a  pipeline  to  nominate  a  higher 
price  for  some  or  all  of  its  old  gas,  a 
pipeline  may  request  that  the  producer 
nominate  a  price  for  any  old  gas  and 
any  other  gas  sold  under  any  contract 
containing  old  gas.'°°  If  the  pipeline 
does  not  nominate  the  highest  price 
provided  by  an  existing  contract  or  a 
price  agreeable  to  the  small  producer  for 
some  of  the  producer's  gas.  the  small 
producer  is  granted  automatic 
abandonment,  sales  authority  and  the 
transportation  by  the  original  pipeline- 
purchaser  necessary  to  market  that  gas 
if  the  producer  finds  a  new  purchaser. 
Similariy.  if  the  pipeline  refuses  to 
accept  the  price  nominated  by  the  small 
producer  for  some  of  the  producer's  gas, 
the  pipeline  may  terminate  its  purchases 
of  that  gas  and  the  small  producer  is 
granted  automatic  abandonment  sales 
authority  and  the  transportation  by  the 
original  pipeline-purchaser  necessary  to 
market  that  gas  if  a  small  producer  finds 
a  new  purchaser. 

In  essence,  this  rule  protects  small 
producers  in  two  major  ways.  First,  the 
rule  permits  a  small  producer  to  decide 
whether  to  participate  in  the  good  faith 
negotiation  procedures  for  existing 
contracts.  Second,  the  rule  provides 
small  producers  that  participate  in  the 
good  faith  negotiation  procedures  with 
abandonment,  sales,  and  transportation 
authority  to  market  its  gas  if  the  small 
producer  and  pipeline  are  unable  to 
agree  on  a  suitable  price  for  some  or  all 
of  the  producer's  gas. 

The  Commission  chose  this  procedure 
in  order  to  minimize  or  eliminate  any 
adverse  effects  on  small  entities.  It 
could  have  adopted  an  alternative  of 
deeming  that  every  contract  for  sale  of 
NGPA  sections  104  and  106  gas  to  have 
a  "market-outclause"  that  would  permit 
either  the  purchaser  or  the  seller  to 
terminate  the  contract  upon  notice,  if  the 
price  is  unsuitably  above  or  below  a 
particular  estabhshed  price.  But  this 
approach  could  cause  tmintended  harms 
and  hardships  on  small  producers. 
Similarly,  the  Commission  could  have 
adopted  an  alternative  of  not  raising  the 
maximum  lawful  price  for  NGPA 
sections  104  and  106  gas.  The 
Commission  decided  that  new  MLP's 
were  necessary  to  eliminate  the 
distortions  caused  by  Commission 
regulation,  but  determined  that 
permitting  producers  to  decide  whether 
to  seek  higher  prices  for  their  gas  would 
prevent  unintended  harms  and 
hardships,  particularly  to  small 


»»•  For  a  discussion  of  the  iegnlalive  histori'.  aee 
Elimination  of  Variable  Costs  from  Certain  Natural 
Cits  Pipeline  Minimum  Commodity  Bill  Provisions, 
supra.  49  FRal  22791. 


""  The  Commission  notes  that  smdil  producers 
have  been  exempt  since  1971  from  many  of  the 
Commission's  rale  and  certificate  filing 
requirements.  18  CFR  157.40  (1985). 


producers.  By  providing  producers  the 
option  to  renegotiate  for  a  higher  price 
for  old  gas.  the  Commission  permits  a 
small  producer  to  choose  the  course  of 
action  that  is  most  beneficial  to  that 
small  producer. 

For  all  these  reasons,  the  Commission 
believes  that  this  rule  would  be 
beneficial  to  small  producers  by  raising 
the  maximum  lawful  prices  for  NGPA 
sections  104  and  106  gas.  increasing  the 
ability  of  small  producers  to  sell  their 
gas.  and  increasing  the  price  paid  to 
small  producers  for  NGPA  sections  104 
and  106  gas.  without  requiring  any  small 
producer  to  modify  or  change  any 
contract  for  NGPA  sections  104  and  106 
gas.  Since  the  impact  on  the  small 
entities  regulated  by  this  rule  is 
expected  to  be  beneficial,  the 
Commission  does  not  believe  that  the 
economic  impact  will  be  "significant" 
within  the  meaning  of  the  RFA.  Pursuant 
to  section  605(b).  the  Commission 
accordingly  certifies  that  this  rule  will 
not  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities." 

VIII.  Effective  Date  and  Paperwork 
Reduction  Act  Statement 

1.  The  rule  becomes  effective  July  16. 
1986;  however  no  producer  may  make  a 
nomination  request  under  the  good  faith 
negotiation  rule  before  November  1, 
1966. 

2.  In  general,  the  Commission  is 
relying  on  existing  reporting 
requirements  and  information  collection 
provisions  to  implement  the  rules 
adopted  in  this  proceeding.  For  example, 
producers  that  amend  an  existing 
contract  must  continue  to  file  rate 
schedules  under  section  4  of  the  Natural 
Gas  Act  and  S§  154.92  (requiring 
independent  prtxiucers  to  maintain  rate 
schedules  on  file  with  the  Commission); 
and  §  154.94  (requiring  rate  schedule 
filings  with  the  Commission  before  a 
change  in  rate  is  effective)  of  the 
Commission's  regulations.  In  addition, 
the  limited  exemption  from  filing 
requirements  applicable  to  small 
producers  under  S  157.40  of  the 
Commission's  regulations  remains 
applicable.  In  contrast,  the  Commission 
does  establish  a  new  filing  requirement 
for  producers  that  are  granted 
certificates  of  public  convenience  and 
necessity  to  sell  gas  for  resale  in 
interstate  commerce  under  new 

§  157.301  of  the  Commission's 
regulations.  Under  this  filing 
requirement,  producers  must  file  an 
annual  report  with  respect  to  any  sales 
under  that  certificate  initiated  during  the 
previous  calendar  year.  The  producer  is 
only  required  to  report  each  sales 
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arrangement  once.  This  report  would 
detail,  among  other  information:  (1]  The 
new  and  former  purchaser  and  the  terms 
of  sale  of  gas  sold  under  the  blanket 
certiHcate  authority  of  new  §  157.301; 
and  (2)  the  total  estimated  annual  sales 
volumes  of  gas  sold  under  the  blanket 
certificate  authority  of  that  section.  In 
addition,  the  rate  filing  requirements  of 
S§  154.92  and  154.94  of  the 
Commission's  regulations  are  waived  for 
sales  under  a  certificate  granted  under 
new  §  157.301  of  the  Commission's 
regulations. 

The  information  collection  provisions 
in  this  rule  are  being  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  approval  under  the 
Paperwork  Reduction  Act  '**'  and 
OMB's  implementing  regulations.'"* 
Interested  persons  can  obtain 
information  on  these  information 
collection  provisions  by  contacting  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  E)C  20428  (Attention:  Ellen 
Brown  (202)  357-8272).  Comments  on  the 
information  collection  provisions  can  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  New 
Executive  Office  Building,  Washington. 
DC  20503  (Attention:  Desk  Officer  of  the 
Federal  Energy  Regulatory  Commission). 

List  of  Subjects: 

18  CFR  Part  154 

Alaska.  Natural  gas.  Pipelines, 
Reporting  and  recordkeeping 
requirements. , 

18  CFR  Part  157 

Administrative  practice  and 
procedure.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  270 

Natural  gas.  Price  controls.  Reporting 
and  recordkeeping  requirements. 

18  CFR  Part  271 

Continental  shelf.  Natural  gas.  Price 
controls.  Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  is  amending  Parts  154, 157. 
270,  271  and  284.  Title  18.  Code  of 


»•'  44  U.S.C  3501-3520  (1962). 
»»5CFH|132011986). 


Federal  Regulations,  as  set  forth  below. 

By  the  Commission. 
Kenneth  F.  Plumb. 

Secretary. 

PART  154— (AMENDED] 

1.  The  authority  citation  for  Part  154 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982): 
E.  0. 12009.  3  CFR  142  (1978):  Administrative 
Procedure  Act.  5  U.S.C.  551-557  (1982): 
Natural  Gas  Act.  15  U.S.C.  717-717w  (1982): 
Federal  Power  Act,  18  U.S.C.  791a-828c 
(1982);  Natural  Gas  Policy  Act.  15  U.S.C 
3301-3432  (1982):  Public  Utility  Regulatory 
Policies  Act.  18  U.S.C  2601-  2845  (1982): 
Interstate  Commerce  Act.  49  U.S.C  1-27 
(1976). 

§154.94    (AmwMJed] 

2.  In  9  154.94,  the  first  sentences  of 
paragraph  (h)(1)  and  paragraph  (1)  of 
Appendix  A  are  amended  by  removing 
the  term  "164(b)(1)(A)."  and  inserting  in 
lieu  thereof  the  term  "104.". 

PART  157-{  AMENDED] 

3.  The  authority  citation  for  Part  157  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C  717- 
717w  (1982):  Department  of  Energy 
.   Organization  Act.  42  U.S.C.  7101-7352  (1982): 
E.0. 12.009.  3  CFR  142  (1978):  Natural  Gas 
Policy  Act  of  197a  15  U.S.C.  3301-3432  (1982). 

§157.40    lAnMndad] 

4.  In  section  157.40.  paragraph 
(c)(l)(v)(A)  is  amended  by  removing  the 
term  "104(b)(1)(A)."  and  inserting  in  lieu 
thereof  the  term  "104.". 

5.  The  table  of  contents  for  Part  157  is 
amended  by  adding  a  new  Subpart  G  to 
read  as  follows; 

PART  157— APPUCATIONS  FOR 
CERTIFICATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 


Subpart  Q— Natural  Gas  Producar  Blankat 
Authorization  for  Sales  and  Abandonment 

157.301    Blanket  certificate  authority,  pre- 
granted  abandonment,  and  reporting 
requirements. 

6.  Part  157  is  amended  by  adding  a 
new  Subpart  G  to  read  as  follows; 


Subpart  G-Natural  Gat  Producer 
Blanket  Auttiorization  for  Sale*  and 
Abandonment 

§  157.301    Blanket  certHlcate  auttwrtty. 
pre-granted  abandonment,  and  reporting 
requirements. 

(a)  Blanket  certificate  authority.  Any 
first  seller  of  natural  gas  that  is 
authorized  to  abandon  the  sale  of  gas 
under  the  good  faith  negotiation 
procedures  set  forth  in  §  270.201  of  this 
chapter  is  granted  a  certificate  of  public 
convenience  and  necessity  to  sell  such 
gas  for  resale  in  interstate  commerce, 
subject  to  the  reporting  requirements  of 
paragraph  (c)  of  this  section. 

(b)  Pre-granted  abandonment.  Any 
first  seller  who  sells  natural  gas  under 
the  blanket  certificate  authority  of 
paragraph  (a)  of  this  section  is 
authorized  to  abandon  the  sale  upon 
termination  of  the  contract  under  which 
the  sale  is  made. 

(c)  Reporting  requirement.  Any  first 
seller  who  makes  sales  under  the 
blanket  certificate  authority  of  this 
section  must  file  a  report  with  the 
Commission  not  later  than  March  1  of 
each  year  providing  the  following 
information  with  respect  to  any  sales 
under  that  certificate  initiated  during  the 
preceding  calendar  year: 

(1)  Name  of  former  purchaser 

(2)  Name  of  new  purchaser 

(3)  Location  of  sale  (field,  block, 
county,  state,  etc.); 

(4)  Contract  date; 

(5)  Contract  term; 

(6)  Average  price;  and 

(7)  Estimated  annual  sales  volume 

(mcf). 

(d)  Waiver  of  rate  filing  requirements. 
The  rate  filing  requirements  of  55  154.92 
and  154.94  of  this  chapter  are  waived  for 
sales  under  a  certificate  granted  by  this 
section. 

7.  The  authority  citation  for  Part  270  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.SC.  717- 
717w  (1982);  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
E.0. 12.009.  3  CF.R.  142  (1978);  Natural  Gas 
Policy  Act  of  197a  15  U.S.C  3301-3432  (1982). 

8.  The  table  of  contents  for  Part  270  is 
amended  by  adding  a  new  5  270.201  to 
Subpart  B  to  read  as  follows: 

PART  270— RULES  GENERALLY 
APPUCABLE  TO  REGULATED  SALES 
OF  NATURAL  GAS 


Subpart  B    Special  Ruiea 

Sec 

270.201     Good  faith  negotiation  procedures. 

*         *         *         •         • 

9.  Part  270  is  amended  by  adding  a 
new  §  270.2(n  to  read  as  follows: 

§  270.201    Qood  fami  negotiation 
procedures. 

(a)  Applicability  and  general  rule.  (1) 
This  section  applies  to  requests  for 
renegotiation  of  the  price  of  natural  gas 
subject  to  NGPA  section  104  or  106(a) 
("old  gas")  sold  under  a  contract  in 
effect  on  July  18. 1986,  if  the  contract 
provides  authority  for  the  first  seller  to 
collect  a  higher  price  upon 
establishment  by  the  Commission  of  a 
higher  maximum  lawful  price  ("existing 
contract").  Any  existing  contract  under 
which  old  gas  is  sold  may  be 
renegotiated  or  amended  at  any  time  to 
provide  for  a  price  up  to  the  maximum 
lawful  price  under  §  271.402(c)(7)(i)  of 
this  chapter  without  using  the  good  faith 
negotiation  procedures. 

(2)  The  alternative  maximum  lawful 
price  under  5  271.402(c)(7)  of  this 
chapter  may  be  collected  under  an 
existing  contract  only  if  the  first  seller 
and  purchaser  agree  upon  a  price  for  old 
gas  sold  under  that  contract  in 
accordance  with  this  section. 

(3)  A  first  seller  may  not  request  a 
nomination  of  a  price  under  the 
provisions  of  this  section  for  old  gas 
sold  under  an  existing  contract,  if; 

(i)  The  parties  to  the  contract  have 
renegotiated  the  price  or  any  other  terms 
for  the  sale  of  any  old  gas  under  the 
contract  after  July  18, 1986,  with  or 
without  using  the  good  faith  negotiation 
procedures  of  this  section;  or 

(ii)  The  first  seller  or  the  purchaser 
has  requested  nomination  of  a  price 
under  this  section  for  any  old  gas  sold 
under  the  contract  and  the  last  date  has 
passed  for  the  first  seller  to  request 
nominations  of  price  under  paragraph 
(b)(3)  of  this  section. 

(4)  For  purposes  of  this  section, 
"existing  contract"  includes  an  expired 
contract  pursuant  to  which  sales  of 
natural  gas  are  continuing  under  the 
service  obligation  of  a  certificate  of 
public  convenience  and  necessity. 

(b)  Requests  for  negotiation  and 
nominations  ofprioe.  (l)(i)  At  any  time 
after  October  31. 1986,  a  first  seller  may 
request  the  purchaser  to  nominate  a 
price  at  which  the  purchaser  is  willing  to 
continue  buying  old  gas  under  any 
existing  oontract  by  submitting  a  written 
request  to  the  purchaser,  and  may 
specify  the  wells  or  categpry  of  wells 
under  each  contract  for  which  the  first 
seller  requests  a  renegotiated  price. 

(ii)  When  requesting  a  nomination  of  a 
price  under  this  paragraph,  a  first  seller 


may  also  request  the  purchaser  to 
provide  the  first  seller  with  a  current  list 
of  all  of  the  purchaser's  firm  sales 
customers,  including  the  name  and 
address  of  an  employee  or  agent 
responsible  for  negotiating  purchases  of 
natural  gas  on  behalf  of  the  customer. 
The  purchaser  must  send  the  list  of 
customers  to  the  first  seller  within  30 
days  after  receiving  the  request,  and 
must  include  a  certification  of  its 
completeness  and  accuracy.  The  list 
must  be  sent  by  U.S.  mail,  return  receipt 
requested. 

(2)  Within  30  days  after  receiving  a 
request  for  nomination  of  a  price  under 
paragraph  (b)(1)  of  this  section,  the 
purchaser  may  request  the  first  seller  to 
nominate  a  price  at  which  the  first  seller 
is  willing  to  continue  selling  any  gas, 
including  old  gas  for  which  the  first 
seller  has  requested  a  nomination  of 
price  by  the  purchaser,  under  any 
existing  contract  with  the  purchaser  that 
includes  the  sale  of  any  old  gas,  whether 
or  not  named  in  the  first  seller's  request, 
by  submitting  a  written  request  to  the 
first  seller. 

(3)  Within  30  days  after  receiving  a 
request  from  a  purchaser  for  nomination 
of  a  price  for  any  gas  under  a  contract 
that  is  not  named  in  the  first  seller's 
request  and  that  includes  the  sale  of  any 
old  gas.  the  first  seller  may  request  the 
purchaser  to  nominate  a  price  at  which 
the  purchaser  is  willing  to  continue 
buying  any  old  gas  under  that  contract, 
including  old  gas  for  which  the 
purchaser  has  requested  a  nomination  of 
price  by  the  first  seller. 

(4)  A  first  seller's  request  for 
nomination  of  a  price  under  paragraph 
(b)(1)  of  this  section  constitutes  an  offer 
to  release  the  purchaser  from  its 
contract  obligation  to  purchase  any  gas 
sold  under  any  existing  contract  with 
the  first  seller,  whether  or  not  named  in 
the  first  seller's  request,  that  includes 
the  sale  of  any  old  gas. 

(c)  No  response  to  request  for 
nomination.  (1)  If  the  purchaser  does  not 
nominate  a  price  in  writing  within  60 
days  after  receiving  the  first  seller's 
request  for  nomination  of  a  price,  the 
first  seller  may  offer  to  sell  all  or  part  of 
the  gas  named  in  its  request  for 
nomination  to  a  new  purchaser.  The  first 
seller  is  authorized,  upon  30-day8 
written  notice  to  the  existing  purchaser, 
to  abandon  the  sale  of  the  gas  if  the  first 
seller  enters  into  a  written  contract  for 
the  sale  of  all  or  part  of  the  gas  to  a  new 
purchaser  after  any  necessary 
compliance  with  paragraph  (g)  of  this 
section. 

(2)  If  the  first  seller  does  not  nominate 
a  price  in  writing  within  60  days  after 
receiving  the  purchaser's  request  for 
nomination  of  a  price,  the  purchaser 


may  terminate  its  purchases  of  all  or 
part  of  the  gas  named  in  its  request  for 
nomination  at  any  time  upon  SO-days 
written  notice  to  the  first  seller. 

(d)  Purchaser's  nomination  of  highest 
price.  If  the  purchaser  nominates  in 
writing  the  highest  price  to  which  the 
existing  contract  price  could  escalate 
under  5  271.402(c)(7)(i)  of  this  chapter  if 
the  contract  were  a  new  or  amended 
contract,  the-first  seller  must  accept  the 
nominated  price  and  sell  the  gas  to  the 
purchaser  at  that  price.  The  other  terms 
of  the  contract  continue  to  apply  unless 
such  terms  are  renegotiated  by  the 
parties. 

(e)  Purchaser's  nomination  of  lower 
price;  first  seller's  options.  (1)  If  the 
purchaser  nominates  in  writing  a  price 
less  than  the  highest  price  to  which  the 
existing  contract  price  could  escalate, 
the  first  seller  must  accept  or  reject  the 
nominated  price  in  writing  within  30 
days  after  receiving  the  nomination.  If 
the  first  seller  does  not  accept  the 
purchaser's  nominated  price  in  writing 
within  30  days,  the  nominated  price  is 
deemed  rejected. 

(2)  If  the  first  seller  accepts  the 
nominated  price,  sales  must  continue  at 
the  agreed-upon  price  under  the  other 
terms  of  the  existing  contract,  unless 
such  terms  are  renegotiated  by  the 
parties. 

(3)  If  the  first  seller  rejects  the 
nominated  price,  the  first  seller  must 
continue  sales  to  the  purchaser  at  the 
existing  price  until  the  sale  of  the  gas  is 
abandoned  under  this  paragraph.  At  any 
time  after  a  rejection,  the  first  seller  may 
offer  to  sell  to  a  new  purchaser  all  or 
part  of  the  gas  for  which  no  price  is 
agreed  ujron  under  this  paragraph. 

(4)  A  first  seller  is  authorized,  upon 
30-days  written  notice  to  the  existing 
purchaser,  to  abandon  the  sale  of  any 
gas  offered  under  this  paragraph  for 
which  the  first  seller  enters  into  a 
written  contract  with  a  new  purchaser 
after  any  necessary  compliance  with 
paragraph  (g)  of  this  section. 

(f)  First  seller's  nomination  of  price; 
purchaser's  options.  (1)  If  the  first  seller 
nominates  a  price  in  writing  in  response 
to  the  purchaser's  request  under 
paragraph  (b)(2)  of  this  section,  the 
purchaser  must  accept  or  reject  the 
nominated  price  in  writing  within  30 
days  after  receiving  the  nomination.  If 
the  purchaser  does  not  accept  the  first 
seller's  nominated  price  in  writing 
within  SO-days.  the  nominated  price  is 
deemed  rejected. 

(2)  If  the  purchaser  accepts  the 
nominated  price,  purchases  must 
continue  at  the  agreed-upon  price  under 
the  other  terms  of  the  existing  contract. 


IM  I 
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unless  such  terms  are  renegotiated  by 
the  parties. 

(3)  If  the  purchaser  rejects  the 
nominated  price,  the  purchaser  may  at 
any  time  terminate  its  purchases  of  all 
or  part  of  the  gas  named  in  its  request 
for  nomination  upon  30-days  written 
notice  to  the  first  seller. 

(4)  The  terras  of  the  existing  contract 
apply  until  the  purchaser  accepts  the 
Tirst  seller's  nominated  price  or 
terminates  purchases  of  the  gas  under 
this  paragraph. 

(5)  A  first  seller  is  authorized  to 
abandon  sales  of  the  gas  to  the 
purchaser  if  the  purchaser  terminates 
purchases  of  gas  under  this  section  and 
the  first  seller  enters  into  a  written 
contract  for  the  sale  of  the  gas  to  a  new 
purchaser  after  any  necessary 
compliance  with  paragraph  (g)  of  this 
section. 

(g)  Existing  firm  sales  customers ' 
right  of  first  refusal— {1]  General  rule. 
(i)  If  the  first  seller  offers  to  sell  gas 
subject  to  release  due  to  termination  or 
abandonment  under  paragraphs  (c).  (e). 
or  (f)  of  this  section  ("offer")  to  a  new 
purchaser  that  is  not  an  existing  firm 
sales  customer  of  the  existing  purchaser, 
the  first  seller  must  present  the  same 
offer  to  all  existing  firm  sales  customers, 
if: 

(A)  The  existing  purchaser  is  not 
subject  to  the  non-discriminatory  access 
provisions  of  §  284.8(b)  or  §  284.9(b)  of 
this  chapter-,  and: 

(B)  The  offer  encompasses  the  sale  of 
any  gas  subject  to  the  Commission's 
jurisdiction  under  section  1(b)  of  the 
Natural  Gas  Act  and  is  substantially 
accepted  in  principle  by  the  new 
purchaser  in  an  arms-length  transaction. 

(ii)  Any  existing  firm  sales  customer 
has  a  right  of  first  refusal  to  purchase 
the  gas  under  the  terms  of  the  offer.  The 
offer  must  be  presented  in  accordance 
with  the  provisions  of  this  paragraph. 

(2)  Making  the  offer.  The  offer  to  a 
new  purchaser  that  is  not  an  existing 
firm  sales  customer  must  be  presented 
to  all  such  customers  of  the  existing 
purchaser  not  later  than  10  days  after 
the  offer  is  substantially  accepted  in 
principle  by  the  new  purchaser.  The 
offer  must  be  tendered  by  U.S.  mail, 
return  receipt  requested. 

(3)  Acceptance  and  rejection  of  offer; 
no  counteroffer  (i)  An  existing  firm 
sales  customer  must  accept  the  offer  in 
writing  within  20  days  after  receiving 
the  offer.  The  offer  is  deemed  accepted 
when  it  is  signed  and  placed  in  the  U.S. 
mail,  return  receipt  requested.  If  the 
offer  is  not  accepted  by  an  existing  firm 
sales  customer  within  20  days  of  its 
receipt,  the  offer  is  deemed  rejected. 


(ii)  Any  written  counteroffer  by  an 
existing  firm  sales  customer  constitutes 
a  rejection. 

(iii)  If  the  first  seller  receives  more 
than  one  acceptance  from  an  existing 
firm  sales  customer,  the  first  seller  may 
determine  which  such  customer  will 
become  the  new  purchaser. 

(4)  Termination  of  right  of  first 
refusal.  If  no  existing  firm  sales 
customer  accepts  the  offer  made  under 
this  paragraph  within  20  days  of 
receiving  the  offer,  the  first  seller  may 
execute  a  written  contract  with  the  new 
purchaser  that  substantially  accepted 
the  offer  before  it  was  sent  to  the 
existing  firm  sales  customers.  Such 
written  contract  with  a  new  purchaser  is 
not  subject  to  a  right  of  first  refusal. 

(5)  Definition.  For  purposes  of  this 
section,  "existing  firm  sales  customer" 
means  a  customer  with  which  the 
existing  purchaser  has  a  contract  for  the 
sale  of  gas  not  subject  to  a  prior  claim 
by  another  customer  or  another  class  of 
service,  and  at  the  same  priority  as  any 
other  class  of  firm  service,  which  is  in 
effect  on  the  date  a  new  purchaser 
substantially  accepts  in  principle  an 
offer  under  paragraph  (g)(1)  of  this 
section. 

(h)  Transportation  by  existing 
pipeline  purchaser.  A  purchaser  that  is 
an  interstate  pipeline  not  subject  to  the 
non-discriminatory  access  provisions  of 
§  284.8(b)  or  §  284.9(b)  of  this  chapter  is 
deemed  to  have  agreed  to  transport  any 
gas  released  due  to  termination  or 
abandonment  under  this  section,  on 
behalf  of  any  shipper,  to  any  existing 
customer  of  the  interstate  pipeline  or  to 
any  pipeline  to  which  the  interstate 
pipeline  is  interconnected,  and  in 
accordance  with  S  284.225  of  this 
chapter,  if  the  purchaser 

(1)  Does  not  submit  a  timely 
nomination  of  a  price  for  gas  under 
paragraph  (c)(1)  of  this  section  in 
response  to  the  first  seller's  request  for 
nomination  of  a  price: 

(2)  Nominates  a  price  under  paragraph 
(e)(1)  of  this  section  that  is  less  than  the 
highest  price  to  which  its  existing 
contract  price  could  escalate  if  it  were  a 
new  or  amended  contract; 

(3)  Terminates  purchases  of  gas  under 
paragraph  (c)(2)  of  this  section  when  the 
first  seller  does  not  submit  a  timely 
nomination  of  a  price;  or 

(4)  Terminates  purchases  of  gas  under 
paragraph  (f)(3)  of  this  section  after 
rejecting  a  price  for  gas  nominated  by 
the  first  seller. 

PART  271-4 AMENDED) 

10.  The  authority  citation  for  Part  271. 
Subpart  D.  is  revised  to  read  as  follows: 


Authority:  Natural  Gas  Act,  15  U.S.C.  717- 
717w  (1982):  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
E.0. 12.009.  3  CFR  142  (1978):  Natural  Gas 
Policy  Act  of  1978. 15  U.S.C.  3301-3432  (1982). 

11.  Section  271.402  is  amended  by 
revising  paragraph  (c)(3)  and  the  first' 
sentence  of  paragraph  (c)(5).  and  by 
adding  paragraph  (c)(7)  to  read  as 
follows: 

§  271.402    Maximum  lawful  prices. 
.         .         •         •         • 

[c]  Applicable  higher  rates.  '  '  ' 

(3)  In  the  case  of  any  first  sale  under 
any  rollover  contract  to  which  this 
subpart  applies,  the  maximum  lawful 
price  for  the  month  in  which  the 
effective  date  of  such  rollover  contract 
occurs  is  the  highest  of: 

(i)  the  maximum  lawful  price 
applicable  to  the  expiring  contract  in  the 
month  in  which  the  rollover  contract 
becomes  effective; 

(ii)  the  price  specified  in  Table  II  of 
§  271.101(a)  for  interstate  rollover  gas;  or 

(iii)  the  price  specified  in  Table  II  of 
§  271.101(a)  for  post-1974  gas  if  the 
rollover  contract  becomes  effective  after 

July  18, 1988. 

«         «         •         •         • 

(5)  Any  seller  seeking  to  charge  a  rate 
in  excess  of  the  applicable  maximum 
lawful  price  described  in  paragraphs  (a), 
or  (c)(1).  {c)(2).  or  (c)(7)  of  this  section 
must  file  a  petition  seeking  special  relief 
fully  justifying  the  relief  sought.  * 
*        •        *        •        • 

(7)  The  maximum  lawful  price,  per 
MMBtu.  for  the  first  sales  of  all 
categories  of  gas  otherwise  subject  to 
lower  maximum  lawful  prices  under  this 
subpart  is  the  price  specified  in  Table  II 
of  S  271.101(a)  for  post-1974  gas.  if  the 
price  is  established: 

(i)  Under  a  contract  or  contract 
amendment  executed  after  July  18, 1986; 
or 

(ii)  In  accordance  with  the  good  faith 
negotiation  procedures  of  S  270.201  of 
this  chapter. 

PART  271-{  AMENDED] 

12.  The  authority  citation  for  Part  271. 
Subpart  F,  is  revised  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
7l7w  (1982):  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982); 
E.0. 12.009.  3  CFR  142  (1978);  Natural  Gas 
Policy  Act  of  1978. 15  U.S.C.  3301-3432  (1982). 

13.  In  i  271.602.  paragraph  (a)  is 
revised  to  read  as  follows: 

§271.602    Maximumlawful prlc*. 

(a)  General  rule.  The  maximum  lawful 
price  for  a  first  sale  of  natural  gas  under 
an  intrastate  rollover  contract  to  which 


section  106(b)(1)  of  the  NGPA  applies  is 
the  highest  of: 

(1)  (i)  The  maximum  lawful  price,  per 
MMBtu,  paid  under  the  expired  contract 
in  the  month  in  which  the  rollover 
contract  becomes  effective;  and 

(ii)  In  any  month  after  the  month  in 
which  the  rollover  contract  becomes 
effective,  the  maximum  lawful  price,  per 
MMBtu,  prescribed  under  this  paragraph 
for  the  preceding  month  adjusted  for 
infiation  in  accordance  with  i  271.102; 

(2)  the  alternative  maximum  lawful 
price  specified  in  Table  I  of  §  271.101(a) 
for  certain  intrastate  rollover  gas;  or 

(3)  the  price  specified  in  Table  II  of 
§  271.101(a)  for  po8t-1974  gas,  if  the 
price  is  established  under  a  contract  or 
contract  amendment  executed  after  July 
18, 1986. 

***** 

14.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
717w  (1982);  Natural  Gas  Policy  Act  of  1978. 
15  U.S.C.  3301-3432  (1982);  Department  of 
Energy  Organization  Act.  42  U.S.C.  7107-7352 
(1982);  EO.  12009.  3  CFR  142  (1978). 

15.  The  table  of  contents  for  Part  284 
is  amended  by  adding  a  new  section  to 
Subpart  G  to  read  as  follows: 

PART  284-CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 


Subpart  O— Blanket  CwlificatM 
Auttiorliing  CftplnTranapoftatlon  t>y 
Infratote  Wpafcaa  on  BehaW  of  Othara  and 
Sarvtc*  by  Local  DlateiwiUon  Companias 

Sec. 

*  ♦  •  •  * 

284.225    Transportation  by  interstate 

pipelines  of  gas  released  under  the  good 
faith  negotiation  procedures. 

16.  Part  284  is  amended  by  adding  a 
new  9  284.225  to  read  as  follows: 

S2S4.22S    TranaportatkMi  by  Intarstata 
plpaWnaa  of  gaa  rsUmd  undar  tha  good 
faith  nagotiation  procaduraa. 

(a)  Applicability.  This  section  applies 
to  any  interstate  pipeline  that  is  deemed 
to  have  agreed  to  transport  natural  gas 
under  paragraph  (h)  of  the  good  faith 
negotiation  procedures  in  S  270.201  of 
this  chapter. 

(b)  Blanket  certificate.  An  interstate 
pipeline  is  granted  a  blanket  certificate 
of  public  convenience  and  necessity  that 
authorizes  firm  and  intemiptible 
transportation  of  natural  gas  to  any 
existing  customer  of  the  interstate 
pipeline  or  to  any  pipeline  to  which  the 
interstate  pipeline  is  interconnected,  if 


the  gas  is  released  due  to  termination  or 
abandonment  under  §  270.201(c),  (e),  or 
(f)  of  this  chapter. 

(c)  Definition.  For  purposes  of  this 
section,  "existing  customer"  means  a 
customer  with  which  the  interstate 
pipeline  has  a  contract  for  the  sale  or 
transportation  of  gas  which  is  in  effect 
on  the  date  a  written  contract  is 
executed  to  purchase  the  gas  for  which 
transportation  service  is  available  under 
this  section. 

(d)  Transportation  rates. — (1} 
Transportation  service  within  contract 
demand.  If  a  pipeline  provides 
transportation  of  gas  to  an  existing 
customer  under  this  section  and,  as  a 
result,  the  total  volumes  of  gas  sold  and 
transported  to  that  customer  on  a  firm 
basis  do  not  exceed  firm  existing 
contract  demand  by  that  customer,  the 
pi]}eline  must:  * 

(i)  Base  its  transportation  rate  for  such 
gas  on  the  transmission,  storage,  and 
gathering  components,  as  appropriate,  of 
the  commodity  charge  in  the  sales  rate 
schedule  applicable  to  that  customer; 
and 

(ii)  Credit  the  volumes  of  gas 
transported  against  any  minimum 
commodity  bill  obligation. 

(2)  Transportation  service  in  excess  of 
contract  demand.  If  a  pipeline  provides 
transportation  of  gas  to  an  existing 
customer  imder  this  section  and,  as  a 
result,  the  total  volumes  of  gas  sold  and 
transported  to  that  customer  on  a  firm 
basis  exceed  existing  contract  demand 
to  that  customer,  the  pipeline  must  base 
its  transportation  rate  for  such  gas  in 
excess  of  firm  contract  demand  on  the 
rate  in  a  transportation  rate  schedule  on 
file  with  the  Commission  that  conforms 
to  9  284.7  and  either  §  284.8(d)  for  firm 
service  or  9  284.9(d)  for  intemiptible 
service.  Until  such  rate  becomes 
effective,  the  pipeline  must  use  the  rate 
in  one  of  the  pipeline's  transportation 
rate  schedules  on  file  with  the 
Commission  which  the  pipeline 
determines  covers  service  comparable 
to  transportation  service  authorized 
under  this  section. 

(3)  Transportation  service  for  other 
customers.  If  a  pipeline  provides 
transportation  of  gas  under  this  section 
to  any  pipeline  or  customer  other  than 
an  existing  customer  on  a  firm  basis,  the 
transportation  rate  for  such  gas  must  be 
the  rate  in  a  transportation  rate 
schedule  on  file  with  the  Commission 
that  conforms  to  9  284.7  and  either 
9  284.8(d)  for  firm  service  or  9  284.9(d) 
for  intemiptible  service.  Until  such  rate 
becomes  effective,  the  pipeline  must  use 
the  rate  in  one  of  the  pipeline's 
transportation  rate  schedules  on  file 
with  the  Commission  which  the  pipeline 
determines  covers  service  comparable 


to  transportation  service  authorized 
under  this  section. 

(e)  Reporting  requirements.  An 
interstate  pipeline  that  transports  gas 
under  a  certificate  granted  by  this 
section  is  subject  to  the  reporting 
requirements  of  9  284.223(f). 

(f)  Terms  and  conditions  of  service. 
(1)  "The  terms  and  conditions  of  service 
provided  under  a  blanket  certificate 
granted  by  this  section  must  conform  to 
the  transportation  requirements  of  the 
shipper,  subject  to  reasonable  operating 
conditions  of  the  pipeline  and  its 
available  pipeline  capacity. 

(2)  An  interstate  pipeline  that 
transports  gas  under  a  certificate 
granted  by  this  section  and  is  not 
otherwise  subject  to  the  non- 
discriminatory access  provisions  of 

9  284.8(b)  or  9  284.9(b)  is  not  required  to 
transport  on  behalf  of  others  any  gas  not 
released  due  to  termination  or 
abandonment  under  the  good  faith 
negotiation  procedures  of  9  270.201  of 
this  chapter. 

(3)  If  an  interstate  pipeline  that 
transports  gas  under  acertificate  granted 
by  this  section  becomes  subject  to  the 
non-discriminatory  access  provisions  of 
9  284.8(b)  or  9  284.9(b),  its  authority  and 
service  obligation  under  the  certificate 
to  transport  gas  purchased  under  a 
contract  in  effect  before  the  pipeline 
becomes  subject  to  those  provisions 
terminates  only  when  the  contract 
expires  or  is  terminated. 

Appendix  A.— Conunents  RM  in  Docket  No. 
RM86-3-000 

Note.— The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 
City  of  Albion.  Nebraska 
City  of  Alliance,  Nebraska 
*t  American  Gas  Association 
American  Farm  Bureau  Federation 
•American  Paper  Institute.  Inc. 
*t  American  Public  Gas  Association 
*t  Amoco  Production  Company 
ANR  Pipeline  Company 
Applied  Resources  International.  Inc. 
MARCO  Oil  and  Gas  Company 
Arkansas  Public  Services  Commission 
*t  Associated  Gas  Distributors 
Association  of  Texas  Intrastate  Natural  Gas 

Pipelines 
Baltimore  Gas  and  Electric  Company 
Bass  Enterprises  Production  Company 
tCalifomia  Public  Utilities  Commission 
City  of  Chadron,  Nebraska 
tChemical  Manufacturers  Association 
Chevron  U.S.A. 

•fCities  Services  Oil  and  Gas  Corporation 
tCitizen/Labor  Energy  Coalition 
Citizens  Energy  Corporation 
City  Gas  Company,  et  al. 
Columbia  Gas  Distribution  Companies 
^Columbia  Gas  Transmission  Corporation 
Consolidated  Edison  Company  of  New  York. 

Inc. 


IM  I 


JM  I 


f)^^9. 
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Consumer  Advocate  Division  of  Pnblie 

Service  Commission  of  West  Virginia 
Consumers  Power  Company  and  Michigan 

Gas  Storage  Company 
James  L  Coosby,  The  Hobby  House 
Council  of  Energy  Resource  Tribes 
Council  of  Industrial  Boiler  Owners 
City  of  Cozad.  Nebraska 
Davis  Gas  Processing,  Inc. 
•Delhi  Gas  Pipeline  Corporation 
Donaldson.  Lufkin  &  Jenrelte 
Dorchester  Hugoton  Ltd. 
*fE.I.  Dupont  de  Nemours  and  Company 
El  Paso  Natural  Gas  Company 
Elizabethtown  Gas  Company 
*  tDepartraent  of  Energy 
Hon.  James  Exon.  and  Hon.  Edward  Zorinsky 
•fExxon  Corporation 
tFertilizer  Institute 
*tFlorida  Cities 

Florida  Gas  Transmission  Company 
City  of  Gering,  Nebraska 
Hastings  Utilities 
Hecks  Discount  Stores 
City  of  Henderson 

Hewit  a  Dougherty  and  Dougherty  Properties 
City  of  Holdredge.  Nebraska 
Illinois  Commerce  Commission 
City  of  Imperial.  Nebraska 
Independent  Petroleum  Association  of 

Mountain  States 
Indiana  MaJtiufaclurers  Association,  Inc. 
*t  Indicated  Producers 
'tlnlerstate  Natural  Gas  Association  of 

America 
Interstate  Oil  Compact  Commission    - 

Interstate  Power  Company 

Iowa  Gas  Company 

tlowa  State  Commerce  Commission 

jicarilla  Apache  Tribe 

t  Department  of  Justice 

Kaneb  Operating  Company,  Ltd. 

Kansas  Power  &  Light  Company 

Hon.  Nancy  Landon  Kassebaum 

City  of  Kimball.  Nebraska 

tKN  Energy  Inc. 

Laclede  Gas  Company 

City  of  Lexington.  Nebraska 

tHon.  Jim  Ross  Lightfoot 

Lone  Star  Gas  Company 

tState  of  Louisiana 

Louisiana  Association  of  Business  and 
Industry 

Louisiana  Chemical  Association 

*tMaryland  Peoples  Counsel  and  National 
Association  of  State  Utility  Consumer 
Advocates 

•Memphis  Light  Gas  and  Water  Division  of 
City  of  Memphis,  Tennessee 

MESA  Petroleum  Company 
"State  of  Michigan  and  Michigan  Public 
Service  Commission 


1.  Valley  Gas  Transinission.  inc 

2.  G«s  Gattiaraig  Coip 

3.  Md  Louisiana  Co        

4  Colu«nt>ia  auf  Transmaann  Ca.'... 

5  ColumtM  Gas  Transmisalon  Cop.' 
6.  Ozarti  Gas  Tra  -       - 
7  Gas  Transport  mc  ' 
8.  Valero  Inierstaie  Transmaaion  Co  — 

9  Conso*daled  Natural  Gas  Co _ 

10  Ene  P**ne  G»a>Bm  (ANR  t^i«w. 

1 1  Ttm&tmm  PKiean*  Ca.  fcic  (TnnMO 

12  Saagu*  mtarstala  Coip- — 

13  Texas  Easlem  Sas  Transmission  Cb 
14.  Supenor  0«sNx«  Pipeline  Co 


•Michigan  Consolidated  Gas  Company 
Michigan  Manufacturers  Association 
Mid  Continent  Oil  and  Gas  Association 
Midwest  Energy  Inc. 
Minnesota  Department  of  Public  Service 
•Minnesota  Department  of  Public  Utilities, 

Energy  Issues  Intervention  Office 
Mississippi  Manufacturers  Association 
Missouri  Public  Service  Commission 
tMobil  Oil  Corporation 
Montana  Petroleum  Association 
•Montana  Pubhc  Service  Commission 
National  Association  of  Manufacturers 
National  Association  of  Wheat  Growers 
National  Cattlemen's  Association 
National  Council  of  State  Garden  Clubs,  Inc. 
National  Fuel  Gas  Distribution  Corporation 
National  Grange 

•tNatural  Gas  Pipeline  Company  of  America 
•fNatural  Gas  Supply  Association 
New  England  Conference  of  Public  Utilities 

Commissioners,  Inc. 
State  of  New  Mexico 
City  of  New  York  Housing  Authority 
fNorthem  Distributor  Group  " 
tNorthem  Illinois  Gas  Company 
Northern  Indiana  Public  Service  Company 
•fNorthem  Natural  Gas  Company 
t  Northwest  Central  Pipeline  Corporation  and 

the  William  Companies 
Northwest  Pipeline 
City  of  Ogallala,  Nebraska 
State  of  Ohio,  Office  of  Consumer  Counsel 
Ohio  Farm  Bureau  Federation,  Inc. 
Oklahoma  Corporation  Commission 
Oklahoma  Kansas  Division.  Mid-Continent 

Oil  and  Gas  Association 
Hon.  Michael  G.  Oxley,  Hon.  William  E. 
Dannemeyer,  Hon.  Dan  Schaeffer.  Hon. 
Bob  Whittaker,  Hon.  Jack  Fields,  and  Hon. 
James  T.  Broyhill 
Pacific  Gas  and  Electric  Company 
•Panhandle  Eastern  Pipe  Line  Company 
Pennsylvania  Office  of  Consumer  Advocate 
Pennzoil  Company  and  Pennzoil  Producing 

Company 
•fPeoples  Gas  Light  k  Coke  Company  and 

North  Shore  Gas  Company 
Peoples  Gas  System  Inc 
Petrochemical  Energy  Group 
Piedmont  Natural  Gas  Company,  Inc. 
tPlains  Petroleum  Company 
Pogo  Producing  Company 
James  D.  Price,  Mississippi  House  of 

Representatives 
•fProcess  Gas  Consumers  Group  and 
Industrial  Group  and  American  Iron  and 
Steel  Institute 
Public  Service  Commission  of 
Commoriwealth  of  Kentucky 
tPublic  Service  Commission  of  District  of 
Columbia 


•tPublic  Service  Commission  of  New  York 

Public  Service  Commission  of  West  Vir^nia 

Public  Service  Company  of  Colorado 

Public  Service  Electric  and  Gas  Company 

Public  Utilities  Commission  of  Ohio 

•Public  Utilities  Commission  of  Rhode  Island 

tQuestar  Corporation 

•Rochester  Gas  and  Electric  Corporation 

San  Diego  Gas  and  Electric  Company 

City  of  Scottsboro,  Nebraska 

tShell  Offshore,  Inc.  and  Shell  Western  E  ft  P 

Inc. 
Ronald  C.  Shows,  Mississippi  State  Senate 
City  of  Sidney,  Nebraska 
South  Dakota  Public  Utilities  Commission 
Southern  California  Edison  Company 
•fSouthem  California  Gas  Company 
•Southern  Natural  Gas  Company 
Southern  States  Cooperative  Inc. 
Southwest  Gas  Corporation 
Southwest  Regional  Energy  Council 
Sun  Exploration  and  Production  Company 
tTaylor  Energy  Company 
•fTennessee  Gas  Pipeline  Company 
Tenngasco  Corporation 
fTexaco  Inc. 

•Texas  Eastern  Transmission  Corporation 
•Texas  Gas  Transmission  Corporation 
Texas  Independent  Producers  and  Royalty 

Owmers  Association 
Texas  Intrastate  Natural  Gas  Pipeline* 
Texas  Railroad  Commission 
•fTranscontinental  Gas  Pipe  line 

Corporation 
•Transwestem  Pipeline  Company  and  Florida 

Gas  Transmission  Company 
Union  Texas  Petroleum 
•fUnited  Distribution  Companies 
Virginia  Agribusiness  Council 
William  D.  Watson.  Esq..  Holme  Roberts  ft 

Owen 
West  Texas  Gas  Inc. 

West  Virginia  Highway  Users  Conference 
West  Virginia  Manufacturers  Association 
Western  Gas  Interstate  Company 
tGovemor  Mark  White  of  Texas 
Williston  Basin  Interstate  Pipeline  Company 
Wisconsin  Public  Service  Commission 
Wisconsin-Southern  Gas  Company  Inc. 
Wyoming  Public  Service  Commission 

•Submitted  reply  comments. 
tParticipated  in  public  conference. 

Appendix  B.— niings  Submitted  for  Order 
No.  438  Blanket  CeitificalM 

Note.— The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 


Company  nam* 


DochalNa 


CPW-171 
Cn6-129 

cpee-214 

CPa»438 
CPa»-240 
CTC6-2S0 


cpw-aao 

cp«e-3ii 


crafc-364 

CNS-«7 


ityi/86 

11/1/85 
11/2S/8S 

i2yi3/8e 

12/13/85 

12/34/85 

T/24/S8 

1/30/ae 

2/10/86 
2/14/8t 
2/14/M 

3/7/ae 
9rt3/a8 

3/17/86 


Onlw 


11/29/85. 

12/5/85. 
2/11/86. 
2/26/86 

2/28/86. 


Oo. 
Da 

Oft 

OOl 

Oo. 
Oa 
Da. 

Do. 


Company  name 


IS.  Nonhem  Border  Pipekna  Co 

16  Transco  Otlshore  Gatfiermg  Co 

17  Transcontmenial  Gas  Pipeline  Corp.. 

18  Norttiem  Natural  Gas  Co _ 

19  WasMer^aw  Pipelm©  Co — 

20  Starxlard  Gas  MarVetmg  Co 

21  Transco  Gas  Sorvtcos  kic 

22  Moraine  Pipeline  Co 

23  Mantaray  Transmission  Co — 

24  Texas  Gas  Transnussioo  Corp...—..... 

25  Sabirte  Pipe  Line  Co 

26  Iroquois  Gas  Transmission  Co 

27  Kentucky-West  Virginia  Gas  Co ~. 

28.  Tennessee  Gas  Pipeline  Co 


OocfceiNo 


Dale  Mad 


Order 


CP86-397 
CP86-405 
CP8fr-435 
CP86-445 
CP86-449 
CPe6-452 
.  CP86-492 
CP86-507 
CP86-521 
CP86-522 
CP86-523 
CP86-526 
CP86-S34 


3/19/86 
3/20/86 
3/28/88 
4/11/86 
4/15/86 
4/16/86 
4/17/86 
5/12/86 
5/21/86 
5/30/86 
5/30/86 
5/30/86 
5/30/86 
6/3/86 


Do 
Do 
Do 
Do 
Do 
Do. 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 


'Company  lilod  November  1,  1965.  statement  of  intent  to  provide  non-dSaiminalory  transportation. 


Ongoing  Settlement  Negotiations  Which 
Involve  Order  No.  436 


Company  name 


1  Nonttem  Natural  Gas  Company 

2  Texas  Gas  Transmission  Company 

3  /W^R  P»)eline  Company 

4  Natural  Gas  Pipeline  Co  o*  America 

5  Panhandle  Eastern  Pipe  Lme  Company.. 
6.  Tennessee  Gas  Pipeline  Co 


Docket 

number 


RP85-206 


RP85-194 
RP86-119 


Note.— Tariff  filings  submitted  1/31/86  by 
El  Paso  Natural  Gas  Company;  a  settlement 


(Docket  No.  RP85-175)  and  revised  tariffs 
(CP86-276)  filed  by  Transwestem  Gas 
Company  only  lay  the  Foundation  upon 
which  these  companies  may  return  and  file 
formal  Order  436  blanket  certificate 
applications.  Recent  filings  by  intrastate 
companies  owned  by  Oklahoma  Natural  Gas 
Pipeline  are  also  considered  preliminary 
filings  not  formal  Order  436  applications. 

[FR  Doc.  86-13350  Filed  6-17-66:  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

Bi-Weekly  Notic*;  Applications  and 
Amendnwnts  To  Operating  Licenses 
Involving  No  Signlflcant  Hazards 
Considerations 

L  Badcground 

Pursuant  to  Public  Law  (Pub.  L.)  97- 
415,  the  Nuclear  Regulatory  Commission 
(the  Commission)  is  publishing  this 
regular  bi-weekly  notice.  Pub.  L  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  to 
require  the  Commission  to  publish 
notice  of  any  amendments  issued,  or 
proposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act.  This 
provision  grants  the  Commission  the 
authority  to  issue  and  make  immediately 
effective  any  amendment  to  an 
operating  license  upon  a  determination 
by  the  Commission  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  bi-weekly  notice  includes  all 
amendments  issued,  or  proposed  to  be 
issued,  since  the  date  of  publication  of 
the  last  bi-wee)dy  notice  which  was 
published  on  June  4. 1986  (51  PR  20365) 
through  June  9. 1986. 

NOTICE  OF  CONSroERATlON  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  LICENSE  AND 
PROPOSED  NO  SIGNmCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Conunission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 


Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records,  Office  of 
Administration.  U.  S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice. 

By  July  18, 1986  the  licensee  may  fde  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who' 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 


litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  die  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 


Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  to  die 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 


Arizona  Public  Service  Company  et  al.. 
Docket  No.  STN  50-528,  Palo  Verde 
Nuclear  Generating  Station,  Unit  No.  1 , 
Maricopa  County,  Arizona 

Date  of  amendment  request:  May  14, 

1986. 

Description  of  amendment  request: 
The  proposed  amendment  would  modify 
Technical  Specification  8.1  by  revising 
the  testing  requirements  for  the  onsite 
emergency  diesel  generators  in  a 
manner  that  is  consistent  with  current 
regulatory  guidance  provided  in 
Regulatory  Guide  1.108  and  iruGeneric 
Letter  84-15. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 


any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

A  disciission  of  these  standards  as 
they  relate  to  the  amendment  request 
follows: 

Standard  1— Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  in  testing  of  the 
emergency  diesel  generators  would 
result  in  the  tests  being  performed  in 
accordance  with  manufacturer's 
recommendations.  The  amendment  does 
not,  therefore,  significantly  increase  the 
probability  or  consequences  of  an 
accident. 

Standard  2— Create  the  Possibility  of  a 
New  or  Different  Kind  of  Accident  From 
Any  Accident  Previously  Evaluated 

The  proposed  amendment  does  not 
vary  or  affect  any  plant  operating 
condition  or  parameter.  For  these 
reasons,  the  NRC  staff  has  determined 
that  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Standard  3— Involve  a  Significant 
Reduction  in  a  Margin  of  Safety 

The  requested  amendment  does  not 
change  the  design  bases  for  the 
equipment  or  the  plant.  It  would  only 
modify  the  testing  requirements  for  the 
emergency  diesel  generators  to  be 
consistent  with  regulatory  guidance,  the 
manufacturer's  recommendations,  and 
the  testing  requirements  for  similar 
nuclear  facilities  (e.g.,  Palo  Verde  Unit 
2).  For  the  reasons  stated  above,  the 
NRC  staff  has  determined  that  the 
change  does  not  involve  a  significant 
reduction  in  any  margins  of  safety. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  proposed  change  does  not 
involve  a  significant  hazards 
consideration. 


Local  Public  Document  Room  Location: 
Phoenix  Public  Library,  Business. 
Science  and  Technology  Department.  12 
East  McDowell  Road.  Phoenix.  Arizona 
85004. 

Attorney  for  Licensees:  Mr.  Arthur  C. 
Gehr,  Snell  Wilmer.  3100  Valley  Center, 
Phoenix,  Arizona  85007. 

NRC  Director  George  W.  Knighton. 

Arkansas  Power  and  Light  Company. 
Docket  No.  50-313,  Arkansas  Nuclear 
One,  Unit  No.  1.  Pope  County,  Arkansas 

Date  of  amendment  request:  April  1, 
1986. 


Description  of  amendment  request- 
The  amendment  would  revise  the 
Technical  Specifications  (TSs)  for  steam 
generator  surveillance  to  (1)  modify  the 
designation  of  those  areas  identified  as 
special  groups  in  the  steam  generator 
where  imperfections  have  been 
previously  found,  (2)  allow  the 
installation  of  steam  generator  tube 
sleeves  as  an  option  to  plugging 
defective  tubes,  (3)  modify  the 
surveillance  requirements  of  steam 
generator  tubes  to  take  into 
consideration  the  critical  area  at  the 
lower  end  of  the  sleeve  of  a  sleeved  tube 
and  the  area  of  the  tube  spanned  by  the 
sleeve  of  the  sleeved  tube,  (4)  provide 
for  the  identification  of  sleeved  tubes  in 
the  report  due  within  45  days  following 
the  completion  of  the  inspection  and  (5) 
modify  the  acceptance  criteria  to 
accommodate  the  proposed  allowance 
of  installation  of  steam  generator  tube 
sleeves  in  lieu  of  plugging  defective 
steam  generator  tubes. 

WiUi  regard  to  (1)  above,  die  proposed 
change  would  define  an  additional 
group  (A-2)  consisting  of  all  sleeved 
tubes  that  may,  at  the  licensee's  option, 
be  excluded  from  the  first  random 
inspection  if  the  group  is  fully  inspected. 
The  proposed  change  also  expands 
special  group  A-3  to  include,  in  addition 
to  the  wedge  shape  group  adjacent  to 
the  open  lane  region,  an  additional  51 
tubes  which  surround  the  untubed 
center  portion  of  the  steam  generator. 
The  proposed  modification  would 
require  equally  or  more  stringent 
surveillance  of  tubes  comprising  the 
special  group. 

With  regard  to  (2)  above,  the  sleeved 
tubes  perform  the  same  function  in  the 
same  manner  as  the  unsleeved  tubes. 
Tube  sleeves  are  designed,  qualified  and 
maintained  imder  the  stress  and 
pressure  limits  of  ASME  Section  III. 
Appendix  F  and  draft  NRC  Regulatory 
Guide  1.121.  and  their  proper  installation 
is  immediately  verified  by  eddy  current 
testing.  The  slight  reduction  in  primary 
flow  and  full-power  steam  superheat 
would  have  an  insignificant  impact  on 
the  performance  of  the  steam  generators 
under  accident  conditions.  The  sleeves 
are  considered  to  be  structural  members 
and  have  been  demonstrated  to  meet 
normal,  upset,  emergency  and  faulted 
conditions  resulting  from  normal 
operation  and  accident  transients. 
Additionally,  the  sleeves  have  t>een 
demonstrated  to  be  mechanically 
stronger  than  the  tubes  themselves. 
Therefore,  a  sleeved  tube  is  no  more 
likely  to  rupture,  collapse,  or  be  pulled 
apart  than  an  unsleeved  tube. 

With  regard  to  (3)  above,  examination 
methods  have  been  proposed  by 
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examining  the  lower  end  of  the  sleeve  of 
the  sleeved  tube  for  comparison  with  the 
base  line  sleeve  tube  inspection. 
Significant  deviation  between  the 
indications  would  be  considered 
sufficient  evidence  to  warrant 
designation  as  a  degraded  tube.  Also, 
the  examination  in  the  tube  area 
spanned  by  a  sleeve  would  not  be 
considered  in  determining  the  first 
sample  of  inspection  or  the  inspection 
intervals. 

With  regard  to  (4)  above,  the  current 
TSs  require  a  report  of  the  inspection 
results  within  45  days  following  the 
completion  of  the  inspection.  The 
proposed  modification  would  require  the 
reporting  of  all  sleeved  tubes  in  addition 
to  those  plugged. 

With  regard  to  (5)  above,  with  the 
addition  of  the  specification  which 
would -allow  the  sleeving  of  defective 
tubes,  it  is  necessary  to  define  a  tube  as 
being  that  portion  of  the  tube  or  sleeve 
which  forms  the  primary  system  to 
secondary  system  pressure  boundary. 
Also,  the  definition  of  a  degraded  tube 
would  recognize  that  portion  of  the 
sleeve  area  as  not  degraded. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  have  been 
reviewed  against  each  of  the  criteria  in 
10  CFR  50.92,  namely  that  the  proposed 
changes  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  modification  of  the  special  groups 
identified  in  (1)  above  would  in  no  way 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  or  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  The 
system  would  not  be  compromised 
through  this  surveillance  requirement. 
The  modification  of  the  special  groups 
would  not  result  in  a  reduction  in  a 
margin  of  safety  since  the  requirement 
would  require  equally  or  more  stringent 
surveillance  requirements  than  currently 
provided. 

The  use  of  sleeves  in  lieu  of  plugs  to 
modify  defective  tubes  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  or  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  or  involve  a  significant 
reduction  in  a  margin  of  safety  because 
the  proposed  method  of  repairing 
degraded  tubes  will  restore  the  original 


capabilities  of  the  tube  and  provide  a 
level  of  safety  in  operation 
commensurate  with  that  anticipated  of 
the  faciUty  had  it  not  experienced  the 
need  to  repair  steam  generators. 

The  modification  of  the  surveillance 
requirements  of  the  steam  generator 
tubes,  the  reporting  of  the  identification 
of  the  sleeved  tubes,  and  the 
modification  of  the  acceptance  criteria 
to  accommodate  the  installation  of  the 
tube  sleeves  in  lieu  of  plugging  defective 
tubes.  (3).  (4)  and  (5)  above,  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  or  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated  since  the  requirements  do  not 
directly  affect  the  operation  of  the 
systems  involved.  These  modifications 
would  not  result  in  a  reduction  in  a 
margin  of  safety  since  the  proposed 
surveillance  requirements,  proposed 
modifications  of  the  reporting 
■  requirements  and  proposed 
modifications  of  the  acceptance  criteria 
would  have  no  effect  on  any  margin  of 
safety. 

On  these  bases,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 
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Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  pertaining 
to  the  Core  Protection  Calculator  (CPC) 
as  a  part  of  the  CPC  Improvement 
Program  (CIP).  The  CPC  System  (CPCS) 
is  an  integral  part  of  the  ANO-2  Reactor 
Protective  System  (RPS)  and  monitors 
certain  NSSS  variables  and  initiates  a 
reactor  trip  if  fuel  design  limits  are 
approached  as  a  result  of  an  abnormal 
event.  The  proposed  changes  are 
discussed  hereinafter. 

1.  This  proposed  change  would  revise 
Technical  Specification  2.2.1,  "Reactor 
Trip  Setpoints,"  and  its  associated 
Bases.  Table  2.2-1,  "Reactor  Protective 
Instrumentation  Trip  Setpoint  Limits," 
requires  that  the  setpoints  for  trip  values 
of  the  RPS  be  set  at  specified  values  and 
kept  within  a  specified  allowable  value 


range.  The  Local  Power  Density— High 
Trip  Setpoint  of  Table  2.2.1  specifies  the 
required  trip  setpoint  which  is  the  value 
at  which  the  CPCS  acts  to  prevent  the 
peak  linear  heat  rate  from  exceeding  its 
safety  limit  for  transients  and 
anticipated  operational  occurrences  and 
to  mitigate  the  consequences  of 
accidents.  This  proposed  change  revises 
the  value  of  the  Local  Power  Density- 
High  Trip  Setpoint  and  Allowable  Value 
of  Functional  Unit  9,  which  currently 
requires  that  both  the  Trip  Setpoint  and 
Allowable  Value  for  the  Local  Power 
Density— High  Trip  be  20.3  kw/ft.  This 
setpoint  has  been  derived  by  reducing 
the  actual  Local  Power  Density 
Specified  Acceptable  Fuel  Design  Limit 
(SAFDL)  by  a  certain  amount  which 
accounts  for  thermal  dynamic  effects  in 
the  CPCS  calculations.  The  revised 
setpoint  no  longer  includes  these 
dynamic  allowances;  instead,  these 
effects  are  adjusted  for  using  the 
addressable  constants.  The  addressable 
constants  are  those  specifically 
provided  in  the  CPCS  to  allow 
calibration  of  the  CPC  to  account  for 
physics  test  measurements, 
uncertainties,  sensor  operability  status, 
flow  and  power  measurements,  and 
changes  in  core  design  from  cycle  to 
cycle.  The  proposed  change  increases 
both  the  Trip  Setpoint  and  Allowable 
Value  to  21.0  kw/ft.  and  reflects  this 
revised  setpoint  in  the  Bases.  This  is  a 
generic  setpoint  for  the  CIP  and  reflects 
an  improved  methodology  and 
simplification  of  adjusting  for  dynamic 
effects  on  a  cycle  dependent  basis  by 
using  the  addressable  constants. 
Effectively,  the  CPCS  local  power 
density  protection  is  not  being  changed. 
General  Design  Criterion  10,  Reactor 
Design,  requires  that  the  reactor  core 
and  associated  coolant,  control  and 
protection  systems  be  designed  with 
appropriate  margin  to  assure  that 
SAFDLs  are  not  exceeded  during  any 
condition  of  normal  operation,  including 
the  effects  of  anticipated  operational 
occurrences.  The  specified  trip  settings 
result  in  confidence  that  the  SAFDLs 
will  not  be  exceeded  during  normgl 
operation  or  as  the  result  of  anticipated 
operational  occurrences. 

2.  In  the  Bases  for  Technical 
Specification  2.2.1.  the  references  will  be 
updated  to  reflect  the  appropriate  CIP 
modifications  and  methodology 
documents.  Also,  the  CPC  range  limits 
will  be  modified  to  generic  range  limits 
specified  by  the  CIP  to  promote 
consistency  between  the  software  of 
CPCS-equipped  plants.  CPCS  accepts 
only  those  NSSS  values  within  these 
limits  in  calculating  the  margin  to  fuel 
design  limits  and  operation  outside  of 
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these  limits  will  result  in  a  CPCS 
initiated  trip.  The  proposed  changes  will 
modify:  (1)  the  RCS  Cold  Leg 
Temperature — Low  limit  from  465  to  490 
"F.  (2)  the  High  limit  from  605  to  585  °F: 
(3)  the  Pressurizer  Pressure — Low  limit 
from  1750  to  1785  psia;  and  (4)  the  High 
limit  from  2400  to  2415  psia.  The  first 
three  changes  represent  more  restrictive 
limits  in  that  they  reduce  the  ranges  of 
operation.  The  fourth  change  by  itself 
may  constitute  a  less  restrictive  limit; 
however,  the  change  will  not  reduce  the 
margin  of  safety  based  on  the  fact  that 
the  non-CPCS  part  of  the  ANO-2  RPS 
provides  overpressurization  protection 
with  the  applicable  trip  setpoint  of  2362 
psia. 

3.  This  proposed  change  will  revise 
the  format  of  Technical  Specification  3/ 
4.2.1.  "Linear  Heat  Rate,"  and  the 
associated  Bases,  to  provide  clear  and 
consistent  monitoring,  action  and 
surveillance  requirements  when  the 
Core  Operating  Limits  Supervisory 
System  (COLSS)  is  available  or  out  of 
service.  The  COLSS  is  a  monitoring 
system  which  continuously  calculates 
and  advises  operators  of  margins  to  core 
operating  limits  on  fuel  design  and  the 
licensed  power  level.  Technical 
Specification  3/4.2.1,  "Linear  Heat  Rate" 
requires  that  the  linear  heat  rate  limit  be 
maintained  by  operating  within  the 
region  of  acceptable  operation  as 
indicated  by  either  the  COLSS  or  the 
CPC. 

This  proposed  change  is  accomplished 
by  replacing  the  existing  Limiting 
Condition  for  Operation  (LCO)  in 
Technical  Specification  3.2.1  with  two 
parts,  3.2.1.a  and  3.2.1.b.  3.2.1.a  states 
that  when  COLSS  is  in  service,  the 
COLSS  calculated  core  power  must  be 
maintained  less  than  or  equal  to  the 
COLSS  calculated  Power  Operating 
Limit  (POL)  based  on  linear  heat  rate. 
3.2.1.b  states  that  when  COLSS  is  out  of 
service,  the  linear  heat  rate  limit  is 
maintained  by  operating  within  the 
region  of  acceptable  operation  of  the 
new  Figure  3.2-1  using  any  operable 
CPC  channel  Also,  Sur\eillance 
Requirement  4.2.1.2  is  revised  to  allow 
use  of  any  operable  CPC  channel  for    • 
monitoring  the  linear  heat  rate  limit  with 
COLSS  out  of  service.  This  proposed 
change  recognizes  that  it  is  acceptable 
to  monitor  any  one  channel  for  control 
purposes  during  steady  state  operation. 
It  is  not  necessary  that  the  monitored 
channel  be  the  most  limiting  since 
appropriate  uncertainty  allowances  are 
already  implemented  in  the  CPCS 
calculations  and  trip  setpoints.  The 
CPCS  continues  to  provide  the  required 
protection  during  transient  operation. 
The  old  Figure  3.2-1  will  be  deleted  and 


replaced  with  words  to  the  same  effect. 
Figure  3.2-2  will  become  the  new  Figure 
3.2-1.  The  linear  heat  rate  limit  value  of 
Figure  3.2-1  will  be  lowered  from  14.5 
kw/ft  to  13.5  kw/ft  due  to  the  removal  of 
the  flux  peaking  augmentation  factors 
(in  accordance  with  prior  NRC  approval 
for  CE  plants  as  described  in  the  SE 
related  to  Calvert  Cliffs,  Docket  No.  50- 
317,  Technical  Specification  Amendment 
No.  104)  and  to  accommodate  longer  fuel 
cycles.  No  new  data  has  been  developed 
which  would  require  further  analysis  of 
clad  collapse  for  ANO-2.  The 
Combustion  Engineering  (CE)  fuel  rod 
manufacturing  process  has  not  changed 
in  any  way  that  would  adversely  affect 
the  present  clad  collapse  and 
augmentation  factor  analysis  results. 
Therefore,  flux  peaking  augmentation 
factors  may  be  removed  from  the 
calculation  of  linear  heat  rate  since  the 
maximum  potential  augmentation  factor 
is  insignificant  with  respect  to  other 
power  distribution  uncertainties.  The 
proposed  change  to  Technical 
Specification  3.2.1  also  modifies  the 
existing  action  statement  to  be  more 
clear  and  consistent  with  the  LCO  as 
described  above. 

4.  This  proposed  change  would  revise 
Technical  Specifications  3/4.2.4,  "DNBR 
Margin,"  3/4.3.1,  "Reactor  Protective 
Instrumentation,"  and  the  associated 
Bases,  to  provide  clear  and  consistent 
monitoring,  action  and  surveillance 
requirements  for  the  various  conditions 
with  COLSS  in  service/out  of  service 
and  Control  Element  Assembly 
Calculators  (CEACs)  operable/ 
inoperable.  Technical  Specification  3/ 
4.2.4  requires  that  the  departure  from 
nucleate  boiling  ratio  (DNBR)  margin  be 
maintained  by  operating  within  the 
region  of  acceptable  operation  as 
indicated  by  either  the  COLSS  or  the 
CPC.  Technical  Specification  3/4.3.1 
requires  that  the  Reactor  Protective 
Instrumentation  System  (RPIS)  be 
operable  and  defines  the  number  and 
type  of  RPIS  channels  required, 
response  times  and  periodic  testing 
required  to  assure  operability  and 
actions  to  be  taken  when  the  required 
RPIS  is  out  of  service.  This  proposed 
change  consists  of  the  following  two 
parts: 

a.  The  proposed  change  to  Technical 
Specification  3.2.4  replaces  the  existing 
LCO  with  four  parts.  3.2.4.a  through 
3.2.4.d.  3.2.4.a  states  that  when  COLSS  is 
in  service  and  at  least  one  CEAC  is 
operable,  the  COLSS  calculated  core 
power  must  be  maintained  less  than  or 
equal  to  the  COLSS  calculated  POL 
based  on  DNBR.  This  is  consistent  with 
the  requirements  previously  presented 
graphically  by  Figure  3.2-3.  The  existing 


Figure  3.2-3  will  thus  be  deleted  and 
replaced  with  words  to  the  same  effect. 
3.2.4.b  states  that  when  COLSS  is  in 
service,  and  neither  CEAC  is  operable, 
the  COLSS  calculated  core  power  must 
be  maintained  less  than  or  equal  to  the 
COLSS  calculated  POL  based  on  DNBR 
decreased  by  a  penalty  factor  of  13.0% 
of  rated  power.  3.2.4.C  states  that  when 
COLSS  is  out  of  service  and  at  least  one 
CEAC  is  operable,  CPC  calculated 
DNBR  on  any  operable  channel  must  be 
kept  within  the  limits  of  the  new  Figure 
3.2-2.  which  is  identical  to  the  old  Figure 
3.2-4.  Section  3.2.4.d  states  that  when 
COLSS  is  out  of  service  and  neither 
CEAC  is  operable,  CPC  calculated 
DNBR  on  any  operable  channel  must  be 
kept  within  the  Umits  of  Figure  3.2-3. 
The  new  Figure  3.2-3  is  a  power 
indepiendent  figure  similar  to  the  new 
Figure  3.2-2,  but  it  accommodates  the 
increased  margin  required  when  both 
CEACs  are  inoperable.  The  proposed 
change  to  Technical  Specification  3.2.4 
also  modifies  the  existing  action 
statement  to  be  more  clear  and 
consistent  with  the  LCO  as  described 
above.  Also,  Surveillance  Requirement 
4.2.4.2  is  revised  to  allow  use  of  any 
operable  CPC  channel  for  monitoring  the 
DNBR  with  COLSS  out  of  service.  This 
proposed  change  recognizes  that  it  is 
acceptable  to  monitor  any  one  channel 
for  control  purposes  during  steady  state 
operation.  It  is  not  necessary  that  the 
monitored  channel  be  the  most  limiting 
since  appropriate  uncertainty 
allowances  are  already  implemented  in 
the  CPCS  calculations  and  trip  setpoints. 
The  CPCS  continues  to  provide  the 
required  protection  during  transient 
operation. 

b.  This  proposed  change  would  revise 
Technical  Specification  3/4.3.1.  Table 
3.»-l.  ACTION  5  which  provides 
conditions  under  which  operation  may 
continue  for  various  operability 
conditions  of  the  CEACs.  ACTION  5.a 
will  be  revised  to  allow  operation  to 
continue  after  7  days  provided  ACTION 
5.b  is  met.  in  which  more  restrictive 
actions  must  be  taken.  ACTION  5.b 
addresses  operation  with  both  CEACs 
inoperable  and  will  be  revised  to  be 
consistent  with  the  changes  to  3/4.2.4. 
described  above,  by  referencing  the 
appropriate  requirement  of  3/4X4. 
depending  on  whether  COLSS  is  in 
service  or  out  of  service.  The  COLSS 
calculated  core  power  operating  limit 
based  on  linear  heat  rate  remains 
conservative  without  additional  penalty 
for  both  CEACs  inoperable.  ACTION 
5.b.2.c)  is  revised  to  clarify  that  the 
CEDMCS  may  be  removed  from  the 
"Off  mode  as  specified  in  ACTION 
5.b.2.a). 
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5.  This  proposed  change  will  revise 
Technical  Specification  3/4.3.1.  "Reactor 
Protective  Instrumentation."  and  the 
associated  Bases.  Technical 
Specification  3/4.3.1  requires  that  the 
Reactor  Protective  Instrumentation 
System  (RPIS)  be  operable  and  deflnes 
the  number  and  type  of  RPIS  channels 
required,  response  times  and  periodic 
testing  required  to  assure  operabiHty 
and  actions  to  be  taken  when  the 
required  RPIS  is  out  of  service.  Table 
33-2  defines  the  maximum  reactor 
protection  instrumentation  response 
times  in  order  to  verify  that  the 
maximum  response  times  for  the  RPIS 
assumed  in  the  Final  Safety  Analysis 
Report  (FSAR)  are  not  exceeded.  The 
Table  notes  that  these  response  times 
are  based  on  a  resistance  temperature 
detector  (RTD)  response  time  of  less 
than  or  equal  to  6.0  seconds,  the  value 
used  in  the  accident  analyses  for  Cycle 
5.  If  the  effective  RTD  response  time 
constant  for  a  CPC  channel  exceeds  6.0 
seconds,  the  DNBR  and  linear  heat  rate 
penalties  for  the  affected  channel(s)  are 
required  to  be  increased  per  Figure  3.3- 
1.  and  the  DNBR  POL  decreased  per 
Table  33-3.  The  CIP  and  related 
accident  analyses  now  assume  effective 
response  times  of  8.0  seconds  for  the 
reactor  coolant  system  (RCS)  cold  leg 
temperature  RTDs,  and  13.0  seconds  for 
the  RCS  hot  leg  temperature  RTDs.  The 
RTD  response  times  and  related  actions 
specifications  are  therefore  being 
modified  to  be  consistent  with  the  CIP 
changes  to  the  CPCS  dynamic 
compensation  algorithms  and  the 
assumptions  used  in  the  uncertainty 
analysis.  This  change  will  revise  the 
maximum  RTD  response  time  from  6.0  to 
8.0  seconds  in  Note  ^#  appended  to 
item  lac  "Cold  Leg  Temperature"  of 
Table  3.3-2. 

A  new  Note  ###  is  appended  to  item 
lO.d,  "Hot  Leg  Temperature,"  to  reflect 
(he  allowable  hot  leg  RTD  response  time 
of  13.0  seconds.  Figure  33-1  is  revised 
accordingly,  and  Table  3.3-3  is  deleted 
since  the  analyses  assumes  longer 
response  times  and  adjustments  are  no 
longer  needed  for  RTD  response  times  of 
13.0  seconds.  Also,  the  definition  of  RTD 
response  time  is  moved  from  Table  33-2 
to  a  more  appropriate  location  in  the 
related  Bases,  and  the  Bases  will  be 
modified  to  reflect  the  revised  RTD 
response  times. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (48  FR 
14870)  of  amendments  that  are 


considered  not  likely  to  involve 
significant  hazards  consideration. 
Example  (i)  relates  to  a  purely 
administrative  change  to  the  Technical 
Specifications:  For  example,  a  change  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correction  of 
an  error  or  a  change  in  nomenclature. 
Example  (ii)  relates  to  changes  which 
may  constitute  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  Technical  Specifications. 
Example  (vi)  relates  to  a  change  which 
either  may  result  in  some  increase  in  the 
probability  or  consequences  of  a 
previously  analyzed  accident  or  may  in 
some  way  reduce  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  ail  acceptance  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan 
(SRP);  for  example,  a  small  refinement 
of  a  previously  used  calculation  model 
or  design  method.  The  proposed  changes 
are  similar  to  one  or  more  of  these 
examples.  The  specifics  of  how  each 
proposed  change  is  similar  to  the  cited 
examples  are  discussed  below: 

1.  SRP  section  7Z  "Reactor  Trip 
System,"  requires  that  the  reactor 
protection  system  automatically  initiate 
a  reactor  trip  to  assure  that  specified 
acceptable  fuel  design  limits  are  not 
exceeded.  This  change  is  similar  to 
Example  (vi)  of  48  FR  14870.  Although 
the  increased  LPD  trip  setpoint  may  be 
perceived  to  reduce  in  some  way  a 
margin  of  safety,  adjustments  for 
dynamic  effects  which  were  previously 
included  in  the  trip  setpoint  are  now 
accounted  for  elsewhere  in  the  CPCS 
algorithms.  The  net  effect  is  that  the 
CPCS  with  the  revised  setpoint  will 
continue  to  initiate  a  reactor  trip  to 
assure  that  specified  acceptable  fuel 
design  limits  are  not  exceeded. 
Therefore,  the  proposed  change  satisfies 
SRP  Section  7.2  acceptance  criteria  and 
is  similar  to  Example  (vi)  of  48  FR  14870. 

2.  The  three  proposed  changes  related 
to  the  RCS  cold  leg  temperature  limits 
and  the  pressurizer  pressure  low  limit 
are  simUar  to  Example  (ii)  of  48  FR  14870 
since  they  represent  more  restrictive 
limits.  The  proposed  change  related  to 
the  pressurizer  pressure  high  limit 
appears  to  be  similar  to  Example  (vi) 
based  on  the  fact  that  the  proposed 
change  may  appear  to  reduce  a  safety 
margin,  but  ttue  proposed  change  does 
not  reduce  the  margin  of  safety  in  that 
the  non-CPCS  part  of  the  ANO-2  RPS 
provides  overpressurization  protection 
with  more  conservative  trip  setpoint. 

3.  This  proposed  format  change  is 
accomplished  by  replacing  the  existing 
Figure  3.2-1  with  words  to  the  same 
effect,  revises  existing  Figure  3.2-2  and 


makes  it  the  new  Figure  3.2-1  and  also 
revises  the  existing  Limiting  Conditions 
for  Operation  (LCO).  Surveillance 
Requirements  and  associated  Bases  of 
3/4.2.1  to  provide  clear  and  consistent 
monitoring,  action  and  surveillance 
requirements.  This  modification  is 
similar  to  Example  (i)  of  48  FR  14870  in 
that  it  relates  to  a  purely  administrative 
change  to  the  Technical  Specifications. 
Replacement  of  a  Figure  with  words  to 
the  same  effect  and  revisions  of  the 
LCO,  Action  and  Surveillance 
Requirements  will  be  made  to  clarify  the 
requirements.  The  proposed  change 
pertains  to  a  revision  of  a  graphic 
representation  of  the  LCO  with  a  set  of 
plain  administrative  control  statements 
easy  for  understanding.  The  reduction  of 
the  linear  heat  rate  limit  value  of  the 
new  Figure  3.2-1  is  similar  to  Example 
(ii)  in  that  it  constitutes  an  additional 
limitation,  restriction  or  control  not 
presently  included  in  the  Technical 
Specifications. 

4.  The  proposed  change  described  in 
(a)  revises  Figures  3.2-3  and  3.2-4, 
replaces  the  existing  LCO.with  four 
parts,  i.e..  Secfions  3.2.4.a  through 
3.2.4.d.  and  also  revises  the  related 
Surveillance  Requirements  and 
associated  Bases  to  provide  clear  and 
consistent  monitoring,  acfion  and 
surveillance  requirements.  This 
modification  is  similar  to  Example  (i)  of 
48  FR  14870  in  that  it  relates  to  a  purely 
administrative  change  to  Technical 
Specifications  by  imposing  four 
applicable  administrative  control 
methods  and  two  new  Figures  in  lieu  of 
two  existing  Figures  to  maintain  an 
adequate  DNBR  margin  under  different 
states  of  plant  operations.  3.2.4.a  and 
3.2.4.b  replace  the  existing  Figure  3.2-1 
with  woixls  to  the  same  effect  when 
COLSS  is  in  service.  Additionally,  both 
new  Figures  supplant  the  existing  Figure 
3.2-4  for  compliance  with  3.2.4.C  and 
3.2.4.d  when  COLSS  is  out  of  service. 
Thus,  DNBR  will  be  maintained  by 
3.2.4.a  (or  3.2.4.c)  when  at  least  one 
CEAC  is  operable,  and  by  3.2.4.b  (or 
3.2.4.d)  when  neither  CEAC  is  operable. 
Since  the  proposed  change  pertains  to  a 
revision  of  graphic  representations  of  an 
LCO  with  a  set  of  plain  administrative 
control  statements  for  easy 
understanding  and  two  consolidated 
figures  for  simplification,  it  is  a  change 
within  the  scope  contemplated  by 
Example  (i).  This  change  may  also  be 
considered  similar  to  Example  (ii)  in 
that  the  addition  of  the  new  Figure  32-3 
constitutes  an  additional  operating 
restriction,  not  presently  included  in  the 
Technical  Specifications,  for  monitoring 
DNBR  vifith  COLSS  and  both  CEACs  out 
of  service. 
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The  proposed  change  described  in 
Part  (b)  revises  the  ACTION  statements 
in  Table  3.3-1  of  Technical  Specification 
33.1.  Specifically.  ACTION  5.a  is 
revised  to  allow  continued  operation 
after  7  days  with  one  CEAC  inoperable, 
providing  the  more  restrictive 
requirements  of  5.b  are  met.  ACTION 
5.b  is  revised  to  provide  consistency  and 
refiect  changes  to  3.2.4.b  and  d.  This  is 
therefore  similar  to  Example  (i)  in  that  it 
is  purely  administrative  change  to 
promote  consistency  throughout  the 
Technical  Specifications.  The  change  to 
ACTION  5.a  is  similiar  to  Example  (ii)  in 
that  it  requires  compliance  with 
ACTION  5.b,  which  in  turn  references 
more  restrictive  requirements  of  3.2.4, 
'  after  7  days  of  operation  with  one  CEAC 
inoperable. 

5.  This  change  revises  the  RTD 
response  time  requirements  to  refiect 
the  CPCS  software  revisions  and 
assumptions  used  in  the  uncertainty 
analysis  for  the  implementation  of  the 
CIP.  This  change  may  be  considered 
similar  to  Example  (vi)  of  48  FR  14870  in 
that  it  reflects  the  refinement  of  a 
previously  used  calculation  model  and 
design  method.  Although  the  allowed 
RTD  response  times  are  increased,  the 
CPCS  dynamic  compensation  algorithms 
and  constants  reflect  these  increases 
and  the  net  margin  of  safety  is 
preserved. 

Based  on  the  above,  the  Commission 
has  made  a  proposed  determination  that 
the  application  for  amendment  involves 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 

72801. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq..  Bishop,  Liberman.  Cook. 
Purcell  and  Reynolds.  1200  Seventeenth 
Street  NW..  Washington.  DC  20036. 

NEC  Project  Director  George  W. 
Knighton. 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2.  Calvert  County,  Maryland 

Dote  of  amendment  request:  April  10. 
1985  and  April  14, 1986  (partial 
response). 

Description  of  amendment  request: 
The  following  proposed  technical 
specification  changes  are  in  partial 
response  to  BG&Es  application  dated 
April  14, 1988.  The  remaining  two  issues 
will  be  addressed  in  separate 
correspondence.  The  first  proposed 
technical  specification,  (TS)  change  is 
also  in  response  to  BG&Es  application 
dated  April  10, 1985  and  would  complete 
our  action  on  this  request.  The  proposed 
TS  changes  are: 


1.  Change  Units  1  4  2  TS  4.1.2.2 
surveillance  requirement  to  allow 
verification  of  boron  injection  flow  path 
on  SIAS  signal  at  least  every  18  months 
during  any  time  period. 

2.  Change  Units  1  &  2  TS  to 
incorporate  the  Main  Steam  Header 
Noble  Gas  Effluent  Monitor  (TS  Tables 
3.3-6  and  4.3-3)  as  per  guidance 
provided  in  Generic  Letter  83-37. 
Several  related  administrative  changes 
are  also  submitted  with  this  proposed 
TS. 

3.  Change  Unit  2  TS  Table  3.3-9. 
"Remote  Shutdown  Monitoring 
Instrumentation."  thus  recognizing  the 
"as-is"  plant  design. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Change  No.  1  proposes  to  change  the 
surveillance  which  requires  verification 
of  the  proper  operation  of  components  in 
the  boron  injection  fiow  paths  on  a  SIAS 
test  signal  every  18  months  during 
shutdown.  This  proposal  would  delete 
the  "during  shutdown"  restriction  and 
allow  this  test  to  be  performed  at  any 
time.  This  change  was  previously 
proposed  for  Unit  2  in  BG&E's  April  10. 
1985  amendment  request. 

The  licensee  evaluated  the  proposed 
change  against  the  standards  in  10  CFR 
50.92  and  has  determined  that  the 
amendment  would  not: 

(i)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  .  .  . 

This  proposal  would  allow  tesfing  of 
boron  injecUon  flow  paths  during 
reactor  operation.  At  least  two  boron 
injection  flow  paths  would  remain 
operable  to  meet  assumptions  used  in 
previous  accident  analyses.  [Thus,  the 
conduct  of  the  test  during  reactor 
operation  would  not  reduce  the 
capability  of  the  boron  injection 
function.)  Therefore,  the  probability  or 
consequences  of  previously  evaluated 
accidents  would  not  be  significantly 
increased. 

(ii)  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
accident  previously  evaluated  .  .  . 
This  proposal  would  not  change 
system  design  or  operafion  (and,  thus.) 
testing  of  the  boron  injection  flow  paths 
during  reactor  operafion  would  not 
create  the  possibility  of  a  new  or 
different  accident. 

(iii)  Involve  a  significant  reducfion  in 
a  margin  of  safety.  Since  the  minimum 
required  boron  injecfion  capability 
would  be  maintained  [during  testing], 
this  proposal  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety  [for  any  accident  for  which  boron 
injection  is  required). 

Based  upon  the  above,  the  NRC  staff 
agrees  with  the  licensee's  evaluation 


and  proposes  to  determine  that  the 
proposed  change  to  TS  4.1.2.2  involves 
no  significant  hazard  considerations. 

Change  No.  2  would  incorporate  the 
Main  Steam  Header  Noble  Gas  Effluent 
Monitor  into  the  Technical 
Specifications  for  Units  14  2.  This 
change  is  being  proposed  as  requested 
by  NUREG-0737.  "Clarification  of  TMI 
Acfion  Plan  Requirements,"  and  further 
guided  by  Generic  Letter  83-37. 
"NUREG-0737  Technical 
Specifications." 

On  April  3. 1983.  the  NRC  published 
guidance  in  the  Federal  Register  (48  FR 
14870}  concerning  examples  of 
amendments  that  are  not  likely  to 
involve  a  significant  hazards 
consideration. 

One  example  (ii)  provided  in  48  FR 
14870  of  a  change  not  likely  to  involve 
significant  hazards  considerafions 
involves  a  change  ".  .  .  that  constitutes 
an  additional  limitatiori.  restriction,  or 
control  not  presently  included  in  the 
technical  specificaUon.  .  .  ."  Since  the 
proposed  TS  represent  additional 
limitations  not  previously  in  the  TS. 
these  proposed  changes  are  consistent 
with  example  (ii).  Accordingly,  the 
Commission  proposes  to  determine  that 
these  proposed  changes  to  the  TS  which 
provide  new  TS  for  the  main  steam 
header  noble  gas  effluent  monitor 
involve  no  significant  hazards 
considerations. 

Several  administrative  changes  to  the 
TS  have  also  been  proposed  as  a  part  of 
Change  No.  2.  The  hcensee  has 
proposed  to  correct  several 
typographical  errors  on  Unit  2  TS  pages 
3-27.  In  addition,  a  footnote  in  Unit  1 
and  2  TS  Table  4.3-3  would  be  deleted 
in  that  it  applied  to  a  previously  deleted 
TS;  thus,  the  footnote  is  no  longer 
needed. 

One  example  provided  in  48  FR  14870 
of  amendments  not  likely  to  involve 
significant  hazards  considerations  is 
example  (i)  which  provides  for  "A 
purely  administrative  change  to 
technical  specifications:  For  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature."  These  proposed  changes 
to  the  TS  are  consistent  with  the  above 
example  and  thus  the  Commission 
proposes  to  determine  that  the  proposed 
changes  involve  no  significant  hazards 
considerations. 

BG&E  has  also  proposed  a  change  to 
the  TS  Bases.  A  previous  license 
amendment  transferred  control  of  the 
iodine  and  particulate  sampling  program 
to  Section  6.0  of  the  Technical 
Specifications.  Therefore,  the  bases  for 
Radiation  Monitoring  InsUiimentation 
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should  be  updated  by  removing 
reference  to  the  iodine  and  particulate 
samplers. 

Change  No.  3  would  modify  the  range 
of  the  pressuhzer  pressure 
instrumentation  installed  on  the  Unit  2 
remote  shutdown  panel.  At  the  present 
time.  TS  3.3-9  "Remote  Shutdown 
Monitoring  Instrumentation,"  describes 
the  Pressuhzer  Pressure  indicating  range 
as  0-1600  psia.  Recently  installed, 
upgraded,  instrumentation  for 
pressurizer  pressure  on  the  remote 
shutdown  panel  has  a  range  of  0-4000 
psia.  This  proposed  change  to  the  TS 
was  previously  approved  for  Unit  1. 

The  licensee  evaluated  the  proposed 
change  against  the  standards  in  10  CFR 
50.92  and  has  determined  that  the 
amendment  would  not: 

(i)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  remote  shutdown  instrumentation 
is  provided  for  monitoring  purposes 
only.  The  instrumentation  does  not 
provide  inputs  for  automatically 
actuated  equipment  This  change  simply 
recognizes  the  expanded  range  of  the 
improved  instrumentation. 

(ii)  The  amendment  would  not  create 
the  possibility  of  a  new  or  different  type 
of  accident  firom  any  accident  previously 
evaluated. 

This  equipment  is  simply  passive 
monitoring  instrumentation.  No  new  or 
different  kind  of  accidents  from  those 
previously  evaluated  are  created  by  this 
proposed  change. 

(iii)  The  amendment  would  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  remote  shutdown  instrumentation 
was  not  credited  in  any  safety  analyses 
and  thus  no  safety  margins  are 
impacted. 

Based  upon  the  above,  the  NRC  staff 
agrees  with  the  licensee's  evaluation 
and  proposes  to  determine  that  the 
proposed  change  to  TS  Table  3.3-9 
involves  no  significant  hazard 
considerations. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esq..  Shaw,  Pittman.  Potts  and 
Trowbridge.  1800  M  Street.  NW., 
Washington,  DC  20036. 

NRC  Project  Director  Ashok  C. 
Thadani. 

Carotiiia  Power  k  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Dote  of  application  for  amendment: 
April  23. 1986. 


Description  of  amendment  request- 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TS)  for 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2  by  modifying  TS  Table  3.3.4-1. 

Currently,  TS  Table  3.3.4-1  indicates 
that  control  rod  withdrawal  block  is  not 
initiated  on  "detector  not  full  in"  for  the 
Intermediate  Range  Monitors  (IRM) 
when  the  IRM  channel  indicators  are  in 
range  position  1.  However,  this  is 
contrary  to  actual  plant  configuration 
and  operation;  control  rod  withdrawal 
block  is  initiated  when  the  IRM 
detectors  are  not  full  in  regardless  of 
which  range  position  the  indicators  are 
set  to.  Therefore,  the  proposed  TS 
change  deletes  footnote  (e)  from  Item  4.a 
of  Table  3.3.4-1.  In  addition,  symbolic 
footnote  annotation  is  changed  to 
alphabetic. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Carolina  Power  &  Light  Company 
{CP&L)  has  reviewed  the  request  and 
determined  that: 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  control  rod  withdrawal  block 
function  will  continue  to  be 
accomplished  under  other  conditions 
currently  described  in  the  TS.  In 
addition,  as  a  result  of  the  proposed 
amendment  control  rod  withdrawal 
block  would  also  be  accomplished  for 
the  IRM  detector  not  full  in  feature  when 
the  IRM  channel  indicators  are  in  range 
position  1.  This  represents  an  additional 
restriction  on  operation  of  the  plant  and 
as  such  decreases  the  probability  of  an 
accident  occurring.  The  footnote 
annotation  change  is  an  administrative 
change  which  has  no  impact  on  the 
probability  or  consequences  of  an 
accident. 

(2)  The  proposed  amendment  does  not 
create  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  for  the  same  reasons  as  stated 
in  item  1. 

(3)  The  proposed  amendment  does  not 
involve  a  signiRcant  reduction  in  a 
margin  of  safety  because  the  removal  of 
the  bypass  function  from  the  TS 
provides  for  more  restrictive  operation 
of  the  plant  by  expanding  the  operating 
conditions  for  control  rod  block.  The 
footnote  annotation  change  is  an 
adminstrative  change  which  has  no 
impact  on  a  margin  of  safety. 

Based  on  the  above  reasoning,  CP&L 
has  determined  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

The  staff  has  reviewed  the  CP4L 
determination  and  fmds  that  the 
amendment  request  meets  the  standards 


for  determining  whether  a  significant 
hazards  condition  exists  (10  CFR 
50.92(c)),  that  is.  the  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a  . 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above  discussion,  the 
staff  therefore  proposes  to  determine 
that  the  proposed  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Southport.  Brunswick  County 
Library.  109  W.  Moore  Street.  Southport, 
North  Carolina  28461. 

Attorney  for  licensee:  Thomas  A. 
Baxter,  Esquire.  Shaw.  Pittman,  Potts 
and  Trowbridge.  1800  M  Street.  NW.. 
Washington.  DC  20036. 

NRC  Project  Director  Daniel  R. 
Muller. 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  May  30, 
1986. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  3.22  and  4.15  to 
add  the  control  room  Halon  system  to 
the  technical  specifications  and  to 
substitute  the  18  smoke  detectors 
associated  with  the  new  Halon  system 
for  the  10  existing  smoke  detectors  in 
the  control  room.  The  proposed 
amendment  would  also  delete  smoke 
detectors  from  the  computer  room/ 
operations  supervisors  office. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  purpose  of  the  Halon  suppression 
system  is  to  prevent/control  the  spread 
of  a  postulated  fire  in  the  main  control 
board  (MCB).  The  system  has  been 
designed  to  totally  flood  the  control 
room,  including  the  MCB  with  a  6% 
concentration  (by  volume)  of  Halon. 
This  figure  was  chosen  taking  into 
account  room  leakage  so  that  the  Halon 
concentration  will  be  slightly  in  excess 
of  the  minimum  (5%)  required  to 
extinguish  a  fire,  while  remaining  well 
below  the  toxic  limits  (15%)  identified 
by  the  National  Fire  Protection 
Association.  At  6%  concentration,  it  is 
assured  that  the  postulated  MCB  fire 
would  be  controlled  before  damage  to 


the  two  (2)  adjacent  MCB  panels  could 
occur.  The  new  computer  facility  has  its 
own  Halon  fire  suppression  system 
which  includes  eight  smoke  detectors  on 
a  cross-zoned  system.  The  control  room 
Halon  system  includes  18  smoke 
detectors  in  a  cross-zoned  pattern. 

The  Commission  has  provided 
examples  (48  FR  14870,  April  6, 1983)  of 
actions  not  likely  to  involve  a  significant 
hazards  consideration.  Example  (ii)  of 
this  guidance  states  that  a  change  that 
constitutes  an  additional  limitation, 
restriction  or  control  not  presently 
included  in  the  technical  specifications, 
for  example,  a  more  stringent 
surveillance  requirement  would  not 
likely  constitute  a  significant  hazard. 
The  staff  has  reviewed  the  proposed 
license  amendment  and  concluded  that 
it  falls  within  the  envelope  of  example 
(ii)  since  the  proposed  amendment  adds 
the  new  control  room  Halon  suppression 
system  to  Technical  Specifications  3.22 
and  4.15  and  the  18  smoke  detectors  will 
replace  the  10  existing  smoke  detectors 
in  the  control  room. 

Accordingly,  the  staff  proposes  to 
determine  that  the  proposed  changes  do 
not  involve  a  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  and  Howard, 
Counselors  at  Law.  City  Place.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director  Christopher  I. 

Grimes. 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2.  York 
County,  South  Carolina 

Dale  of  amendment  request:  March  24, 
1986. 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
Technical  Specification  (TS)  3/4.8.1. 
"A.C.  Sources",  and  its  associated  bases 
relative  to  the  diesel  generators.  These 
changes  are  described  in  the  following 
paragraphs: 

(a)  The  proposed  changes  to  TS 
3.8.1.1b.l).  b.2).  3.8.1.2b.l)  and  b.2) 
reflect  new  fuel  oil  storage  requirements 
based  upon  the  5750  kw  rating  for  the 
diesel  generators.  The  original  fuel  oil 
volumes  were  calculated  based  upon  the 
diesels'  original  rating  of  7000  kw.  The 
NRC  Staffs  Supplement  4  to  the 
Catawba  SER  discusses  the  change  in 
the  rating  of  the  diesel  generators.  The 
new  limit  of  5750  kw  for  each  diesel  is 
adequate  to  cover  all  necessary  LOCA 
and  blackout  loads.  There  are  no  current 
plans  to  return  the  diesels'  rating  back 
up  to  7000  kw  since  the  lower  rating  is 


adequate  and  also  causes  less  wear 
during  testing. 

(b)  The  proposed  changes  to  the 
action  statements  of  TS  3.ai.l  and  table 
4.8-1  are  in  response  to  the  NRC  staffs 
guidance  outlined  in  Generic  Letter  No. 
84-15  titled  "Proposed  Staff  Actions  to 
Improve  and  Maintain  Diesel  Generator 
Reliability"  dated  July  2. 1985.  and  IE 
Information  Notice  No.  84-69. 
Supplement  1  titled  "Operation  of 
Emergency  Diesel  Generators"  dated 
February  24. 1986.  These  changes  would 
reduce  the  number  of  diesel  generator 
test  starts  currently  required  in  the 
Catawba  Units  1  and  2  Technical 
Specifications. 

"The  intent  of  the  changes  is  to 
improve  and  maintain  diesel  generator 
reliability  by  reducing  the  required 
number  of  tests  conducted  on  the 
diesels.  By  limiting  the  number  of  tests 
required,  the  diesels  will  be  subjected  to 
less  wear  with  less  potential  for  engine 
failure  due  to  too  frequent  testing. 

(c)  The  proposed  changes  to 
surveillance  requirements  4.8.1.1.1b.  and 
4.8.1.1.2g.  are  to  allow  certain  diesel 
generator  Surveillances  to  be  conducted 
during  unit  operation.  Currently,  all  of 
these  Surveillances  are  required  to  be 
performed  during  shutdown,  because 
some  of  the  testing  would  make  the 
diesels  unavailable  to  supply  emergency 
power.  This  is  true  only  for  those 
Surveillances  proposed  to  be  conducted 
during  shutdown  (i.e.  4.8.1.1.2g.l).  g.4). 
g-6).  g.7).  g.8).  g.9).  and  g.lO)).  During 
performance  of  the  other  Surveillance 
tests  an  override  signal  would  be 
generated  and  the  diesels  would  be 
capable  of  carrying  out  their  intended 
functions.  Those  particular 
Surveillances  are:  4.8.1.1.1b..  4.8.1.1.2g.2). 
g.3).  g.5),  g.ll).  g.l2).  g.l3).  and  g.l4).  The 
effect  of  this  change  would  be  additional 
flexibility  in  scheduling  Surveillances 
and  the  ability  to  do  certain  tests  at 
times  other  than  during  outages. 

(d)  The  proposed  change  to 
Surveillance  Requirement  4.8.1.1.2d.  is  to 
allow  deletion  of  the  footnote  associated 
with  this  surveillance. 

■  The  required  date  for  the  Cathodic 
Protection  System  operability  has 
passed  and  the  system  is  now  operable. 

■  Thus,  the  footnote  is  no  longer  needed, 
and 

(e)  The  proposed  change  to 
Surveillance  Requirement  4.^1.1.3  is  to 
delete  the  supplemental  repealing 
recommended  in  Regulatory  Guide  1.108 
Revision  1.  August  1977.  if  the  number  of 
failures  in  the  last  100  valid  tests  (on  a 
per  nuclear  unit  basis)  is  greater  than  or 
equal  to  7.  The  reporting  will  continue 
on  a  per  diesel  generator  basis.  This 
change  is  consistent  with  the  intent  of 
Generic  Letter  84-15. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  certain 
examples  (48  FR  14870)  of  acUons  likely 
to  involve  no  signiBcant  hazards 
considerations.  The  request  involved  in 
this  case  does  not  match  any  of  those 
examples.  However,  the  staff  has 
reviewed  the  licensee's  request  for  the 
above  amendments  and  determined  that 
should  this  request  be  implemented,  it 
would  not  (1)  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  none  of  the  proposed 
changes  increase  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated.  The  change  in  the  fuel  oil 
volumes  would  still  maintain  the 
required  volumes  of  fuel  oil  assumed  in 
the  safety  analysis.  Changes  in  the 
action  statements  of  TS  3A1.1  and 
Table  4.8-1  will  not  have  any  effect  on 
any  previously  analyzed  accidents 
because  there  is  no  change  to  any  of  the 
assumptions  used  in  the  analyses.  The 
changes  to  the  Surveillances  conducted 
during  shutdown  will  likewise  not  affect 
any  previously  evaluated  accidents  in 
that  the  diesels  will  still  be  capable  of 
performing  their  intended  safety 
functions  if  called  upon.  The  deletion  of 
the  footnote  is  of  an  administrative 
nature.  Furthermore,  the  change  in  the 
reporting  requirement  will  not  have  any 
effect  on  any  previously  analyzed 
accidents.  "The  reporting  will  be 
performed  on  a  per  diesel  generator 
basis  rather  than  the  per  unit  basis. 

Also,  it  would  not  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed 
changes  introduce  no  new  mode  of  plant 
operation  and  no  physical  modifications 
are  required  to  be  performed  to  the 
plant. 

Finally,  it  would  not  (3)  involve  a 
significant  reduction  in  a  margin  of 
safety  because  the  new  fuel  oil  volumes 
are  consistent  with  the  current 
assumptions  in  the  safety  analysis  and 
therefore  do  not  decrease  the  margin  of 
safety.  The  changes  to  the  action 
statements  of  TS  3.8.1.1  and  Table  4.a-l 
are  intended  to  increase  the  diesel 
generators'  reliability  and  thus  result  in 
an  increase  in  the  margin  of  safety.  The 
changes  to  the  Surveillances  required 
during  shutdown  would  not  decrease  the 
margin  of  safety.  The  tesU  would  stUl  be 
conducted  at  least  once  per  18  months 
as  is  currently  required.  The  diesels 
would  continue  to  be  required  to  carry 
out  their  intended  safety  functions 
during  these  tests.  Therefore,  no 
reduction  in  the  margin  of  safety  would 
result  if  these  tests  were  allowed  to  be 
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conducted  during  unit  operation. 
Furthermore,  the  deletion  of  the  footnote 
related  to  the  Cathodic  Protection 
System  operability  and  the  change  in  the 
reporting  requirement  would  not  affect 
the  safety  margin. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  signiRcant  hazards 
considerations. 

Local  Public  Document  Room 
Location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina. 
2973a 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242. 

NRC  Project  Director:  B.J. 
Youngblood. 

Duke  Power  Company,  Docket  Nos.  50- 
388  and  50-370,  McGuire  Nuclear 
Station.  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  amendment  request 
December  7. 1985. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications  to 
add  some  of  the  changes  required  by  the 
NRC  in  its  Generic  Letter  (GL)  85-09. 
'Technical  Specifications  for  Generic 
Letter  83-28,  Item  4.3."  Item  4.3  of  GL 
83-28,  "Required  Actions  Based  on 
Generic  Implications  of  Salem  ATWS 
Events."  established  the  requirement  for 
automatic  actuation  of  shunt  trip 
attachments  on  reactor  trip  breakers. 

The  specific  changes  would:  (1)  Add  a 
new  Action  Statement  12  to  TS  Table 
3.3-1  to  state  that: 

With  one  of  the  diverse  trip  features 
(Undervoltage  or  shunt  trip  attachment) 
inoperable,  restore  it  to  OPERABLE  status 
within  46  hours  or  declare  the  breaker 
inoperable  and  apply  ACTTION  9.  The  breaker 
shall  not  be  bypassed  while  one  of  the 
diverse  trip  features  is  inoperable,  except  for 
the  time  required  for  performing  maintenance 
to  restore  the  breaker  to  OPERABLE  status. 
(Action  9  requires  the  McGuire  Unit  to  l)e  in 
at  least  hot  standby  within  6  hours).  Action 
Statement  12  would  be  referenced  within  TS 
Table  3.3-1  by  the  ACTION  colunm  of  Table 
entry  item  19,  Reactor  Trip  Breakers. 

(2)  Add  a  new  note  12  to  the  Table 
Notation  of  TS  Table  4.  J-1.  Reactor  Trip 
System  Instrumentation  Surveillance 
Requirements.  This  note  would  be 
referenced  within  the  table  with  respect 
to  the  Trip  Actuating  Device 
Operational  Test  for  Reactor  Trip 
Breaker  (Table  entry  item  19). 

(3)  Modify  Table  Notation  number  11 
of  TS  Table  4.3-1  to  delete  all  references 
to  the  time  interval  and  maintenance  or 
adjustment  of  the  Reactor  Trip  Breakers. 
The  modified  Table  Notation  number  11 


would  be  referenced  within  the  table  for 
the  Trip  Actuating  Device  Operational 
Test  for  "Manual  Reactor  Trip"  (Table 
entry  item  1).  and  would  be  deleted  from 
the  Trip  Actuating  Device  Operational 
Test  for  "Reactor  Trip  Breaker"  (Table 
entry  item  19). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  to  the  Technical 
Specifications  are  submitted  by  the 
licensee  in  response  to  GL  85-09.  In  GL 
85-09.  the  Commission  notes  its 
conclusion  that: 

Technical  Specification  changes  should  be 
proposed  by  Ucensees  to  explicitly  require 
independent  testing  of  the  undervoltage  and 
shunt  trip  attachments  during  power 
operation  and  independent  testing  of  the 
control  room  manual  switch  contacts  during 
each  refueling  outage.  The  Commission  also 
concluded  that  these  tests  are  necessary  to 
ensure  rehable  reactor  trip  breaker  operation. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
its  standards  set  forth  in  10  CFR  50.92 
for  no  significant  hazards  consideration 
by  providing  certain  examples  (48  FR 
14870).  One  of  the  examples  of  an 
amendment  likely  to  involve  no 
significant  hazards  consideration  relates 
to  changes  that  (ii)  constitute  additional 
limitations,  restrictions,  or  controls  not 
presently  included  in  the  Technical 
Specifications.  The  proposed 
amendment  of  the  Technical 
Specifications  matches  the  example 
because  it  would  impose  additional 
limitations  for  operation  and  additional 
surveillance  requirements  for  the  reactor 
trip  breaker  undervoltage  and  shunt  trip 
attachments  not  presently  included  in 
the  Technical  Specifications. 

The  above  proposed  changes  would 
permit  individual  testing  of  the 
undervoltage  and  shunt  trip  attachments 
and  would  be  in  accordance  with 
applicable  portions  of  Generic  Letter  85- 
09  for  required  actions  based  on  generic 
implications  of  the  Salem  ATWS  event. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Additional  requirements  of  Generic 
Letter  85-09  regarding  items  to  be 
addressed  by  Technical  Specifications 
are  outside  the  scope  of  this  notice. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street.  Chariotte.  North  Carolina 
28242. 

NRC  Project  Director.  B.]. 
Youngblood. 


Duke  Power  Company.  Docket  Nos.  50- 
368  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  January 
10. 1986  and  supplemented  May  12. 1986. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  Technical  Specification  4.4.1.2.3 
to  require  that  at  least  two.  rather  than 
at  least  one,  reactor  coolant  loops  shall 
periodically  be  verified  in  operation  and 
circulating  reactor  coolant  when  the 
plant  is  operating  in  the  hot  standby 
mode. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
response  to  the  licensee's  letter  of 
January  10. 1986.  the  NRC  issued  license 
amendment  56  on  Unit  1  and  license 
amendment  37  on  Unit  2  to  change  the 
Limiting  Condition  for  Operation 
associated  with  Technical  Specification 
3.4.1.2.  "Reactor  Coolant  System— Hot 
Standby."  by  increasing  by  one  the 
number  of  reactor  coolant  loops 
required  to  be  operable  and  in  operation 
for  hot  standby.  (A  reactor  coolant 
"loop"  includes  its  primary  piping, 
steam  generator  and  reactor  coolant 
pump).  In  its  safety  evaluation  for 
amendments  56  and  37.  the  Commission 
noted  that  the  change  to  the  more 
restrictive  condition  was  necessary  to 
ensure  that  sufficient  coolant  flow  is 
available  when  operating  in  hot  standby 
so  that  the  DNB  design  bases  are  met  for 
all  operating  conditions  and  postulated 
accidents  in  hot  standby. 

By  letter  dated  May  12, 1986,  the 
licensee  noted  that  its  January  10. 1986. 
letter  had  also  requested  a 
corresponding  change  to  Surveillance 
Specification  4.4.1.2.3  which  had  not 
been  reflected  in  Amendments  56  and 
37.  Thus,  the  existing  surveillance 
requirement  is  inconsistent  (i.e.,  less 
restrictive)  with  its  associated  limiting 
condition  for  operation.  The  proposed 
amendments  would  correct  this 
inconsistency. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
these  standards  by  providing  certain 
examples  (48  FR  14870).  One  of  these 
examples,  (ii).  involving  no  significant 
hazards  consideration  is  "A  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications: 
for  example,  a  more  stringent 
surveillance  requirement." 

The  proposed  change  to  increase  by 
one  the  number  of  reactor  coolant  loops 
required  periodically  to  be  verified  in 
operation  and  circulating  reactor 
coolant  in  the  hot  standby  mode 


represents  a  more  restrictive 
surveillance  requirement  in  the 
Technical  Specifications.  Therefore,  the 
proposed  amendments  match  the 
example.  Accordingly,  the  Commission 
proposes  to  determine  that  the  change 
does  not  involve  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Chariotte  (UNCC 
Station),  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242. 

NRC  Project  Director  B.J. 
Youngblood. 

Duke  Power  Company.  Dockets  Nos.  50- 
209,  50-270  and  50-287,  Oconee  Nuclear 
Station,  Units  Nos.  1.  2  and  S.  Oconee 
County.  South  Carolina 

Date  of  amendment  request: 
November  14. 1985. 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  licenses  to  include  the  new  schedule 
for  the  revised  dates  to  an  NRC 
Confirmatory  Order  of  March  18. 1983. 
Duke  Power  Company  (the  licensee) 
anticipates  installing  the  noble  gas  stack 
high  range  monitors  and  having  them 
operational  by  the  end  of  Cycle  9  for 
Unit  1  and  Cycle  8  for  Unit  2.  The 
monitors  for  Unit  3  were  installed  during 
the  Cycle  8  refueling  outage.  The 
licensee  states  that  these  are 
replacement  monitors  because  erratic 
behavior,  such  as  moistiu-e 
contamination  of  the  cable  connectors, 
was  observed  on  the  original  monitors. 

The  proposed  amendments  to  the 
facility  operating  licenses  for  Oconee 
Nuclear  Station  consist  of  a  schedular 
change  to  an  Order  confirming  licensee 
commitments  on  Post-TMI  related  items 
which  was  issued  by  a  March  18. 1983 
NRC  letter.  The  specific  item  of  concern 
which  requires  a  schedular  revision  to 
the  Confirmatory  Order  is  Item 
II.F.l(l)— Noble  Gas  Effluent  Monitors. 
The  licensee  states  that  the  monitors 
had  been  installed  on  all  units  prior  to 
January  1. 1982;  however,  due  to  their 
erratic  behavior,  the  monitors  have 
proved  to  be  unreliable.  Duke's  efforts  in 
trying  to  resolve  the  problem  were 
nnsuccessful.  Additional  actions  (Duke's 
September  24, 1984  letter)  were  Initiated 
to  restore  operability  to  these  monitors. 
The  compensatory  measures  which  have 
been  implemented,  as  discussed  in  the 
September  24th  letter,  are  adequate  to 
assure  that  the  capability  to  detect  and 
measure  concentrations  of  noble  gas 
effluents  released  during  and  following 
an  accident  are  met.  The  licensee  states 
that  the  corrective  actions  currently 


being  pursued  on  resolving  the 
unreliability  of  these  monitors  has 
reasonable  assurance  of  success, 
inasmuch  as  the  replacement  monitors 
are  currently  installed  and  operating  at 
Duke's  McGuire  and  Catawba  Nuclear 
Stations.  , 

The  proposed  amendments  to 
Oconee's  facility  operating  licenses 
concern  a  revision  to  the  March  18. 1983 
Confirmatory  Order  having  to  do  with 
schedules  for  implementation.  Duke  has 
taken  appropriate  corrective  actions 
regarding  the  delays,  in  resolving  the 
problems  encountered  and  has  made  a 
responsible  effort  to  implement  this 
Post-TMI  action  item  (II.F.l(l)). 
Furthermore,  appropriate  interim 
compensatory  measures  were  provided. 
Other  items  included  in  the  licensee's 
letter  of  November  14. 1985.  have  been 
completed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  If 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

By  letter  dated  March  18. 1983.  the 
NRC  transmitted  a  confirmatory  order 
on  certain  Post-TMI  actions.  This  order 
requires  that  the  licensee  implement  and 
maintain  certain  TMI  modifications 
among  which  is  the  noble  gas  monitor- 
stack  high  range  radiation  monitor 
(NUREG-0737.  Item  ILF.l(l)). 

The  licensee  has  been  experiencing 
problems  with  the  monitors  where 
moisture  contamination  of  the  cable 
connectors  causes  erratic  readings.  The 
licensee  would  like  to  extend  the  dates 
in  the  NRC  order  to  install  more  reliable 
monitors.  In  its  September  24. 1984 
letter,  the  licensee  says  that  it  has 
implemented  the  following 
compensatory  measures  while  trying  to 
replace  and  restore  the  monitors  to 
operability: 

(1)  On  each  unit,  a  gas  radiation 
monitor  is  installed  and  is  operable 
which  can  monitor  noble  gases  in  the 
unit  vent.  The  range  for  these  monitors 
is  only  one  decade  less  than  the  range 
for  the  presently  installed  Inoperable 
high  range  gas  radiation  monitors; 


(2)  Procedures  are  in  place  to  take 
grab  samples  from  the  unit  vents,  if 
required  during  the  course  of  an 
accident;  and 

(3)  Offsite  doses  can  be  estimated 
from  the  high  range  containment 
monitors  (NUREG-0737,  Item  U.F.1(3)) 
that'are  currently  operating. 

The  licensee  states  that  the  proposed 
facility  operating  license  amendments 
have  to  do  with  schedules  for 
implementation.  As  such,  the  licensee 
concludes  that:  (1)  Appropriate 
corrective  actions  to  resolve  the 
problems  regarding  the  delay  have  been 
taken;  (2)  there  is  good  cause  for  the 
delays  encountered  during  initial 
implementation;  and  (3)  appropriate 
interim  compensatory  measures  are 
being  taken. 

Therefore,  the  proposed  action  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3)         j 
involve  a  significant  reduction  in  a  \ 

margin  of  safety.  t; 

On  this  basis,  the  Commission 
proposes  to  determine  that  the 
application  involves  no  significant  j 

hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  Southbroad  Street.  Walhalla, 
South  Carolina  29691. 

Attorney  for  licensee:  J.  Michael 
McGarry,  HI.  Bishop.  Liberman,  Cook, 
Purcell  and  Reynolds,  1200 17th  Street 
NW,  Washington,  DC  20036. 
NRC  Project  Director  John  F.  StoU. 

Florida  Power  and  Light  Company. 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Unite  3  and  4,  Dade  County. 
Florida 

Date  of  amendments  request  May  7, 

1986. 

Description  of  amendments  request 
The  proposed  amendments  would  delete 
the  Specifications  for  the  Auxiliary 
Feedwater  (AFW)  System  and  the 
Condensate  Storage  Tanks  (GST)  in 
current  Technical  Specification  3.8, 
Steam  and  Power  Conversion  Systems. 
Requirements  for  the  AFW  System  and 
CST  will  be  included  in  new  Technical 
Specifications  3.18  and  3.19.  The 
proposed  Specifications  provide  explicit 
limiting  conditions  for  operation  fLCO), 
applicability  requirements,  and  ACTION 
requirements  for  operation  of  the  AFW 
System  and  CST.  The  format  (i.e..  LCD. 
applicability,  ACTION  requirements)  Is 
that  of  NUREG-0452.  Standard 
Tedmical  Specifications  for 
Westinghouse  Pressurized  Water 
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Reactors  (WSTS),  although  the 
requirements  in  the  proposed 
Specifications  differ  from  the  WSTS 
because  of  the  uniqueness  of  the  Turkey 
Point  Plant  AFW  System  design  (i.e.. 
shared  system,  three  turbine  d^ven 
pumps,  etc.) 

The  proposed  amendments  would  also 
provide  siuT^eillance  requirements  for 
the  CST  which  are  not  included  in  the 
existing  Technical  Specifications, 
correct  errors  in  the  valve  numbers  for 
two  primary  coolant  system  pressure 
isolation  valves,  and  update  the  Bases 
to  support  the  changes  for  the  AFW 
System  and  CST. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  changes  to  the  Turkey 
Point  Technical  Specifications  are: 

Pages  a,  Hi.  iv,  v 

These  table  of  contents  pages  are 
revised  to  reflect  the  proposed  changes. 

Section  3.8,  Page  3.8-1 

The  specification  for  operation  of  the 
AFW  system  and  CST  are  deleted  from 
this  section  and  included  in  new 
Sections  3.18  and  3.19. 

Table  3.16-1.  Page  3.16-2 

In  Table  3.16-1.  the  valve  numbers  for 
HHSI  Loop  C  Cold  Leg  and  RHR  Loop  B 
Cold  Leg  shown  as  3-875B  and  3-876A 
would  be  corrected  to  read  3-875C  and 
3-876B.  respectively,  to  reflect  the 
correct  valve  numbers. 

Section  3.18,  Pages  3.18-1  to  3.18-2 

Proposed  Specification  3.18  would 
differ  from  the  current  Technical 
Specification  3.8  as  follows: 

(1)  Table  3.18-1  defines  the  number  of 
independent  auxiliary  feedwater  pumps 
and  their  associated  flowpaths  (steam 
and  water)  required  to  be  operable  for 
single  and  two  unit  operation. 

(2)  The  proposed  Specification  (LCO) 
requires  that  two  of  the  three  turbine 
driven  AFW  pumps  be  operable  for  both 
single  and  two  unit  operation.  A  single 
AFW  pump  is  sized  to  provide  adequate 
flow  to  satisfy  the  minimum  AFW  flow 
requirements  for  two  unit  operation.  A 
second  operable  pump  would  satisfy  the 
single  active  failure  criterion. 

Although  all  three  AFW  pumps  would 
normally  be  operable  and  aligned  to  the 
AFW  system,  as  is  required  by  the 
current  Specification  for  two  unit 
operation,  the  proposed  Specification 
(LCO)  is  consistent  with  the  current 
design  basis  and  safety  analyses,  would 
permit  additional  operational  flexibility 
(reducing  heatup/cooldown  transients 
on  the  units),  and  is  consistent  with  10 
CFR  50.36(c)(2)  which  states  that  LCOs 
are  the  lowest  fimctional  capability  or 


performance  levels  of  equipment 
required  for  safe  operation  of  the 
facility. 

(3)  The  applicability  of  the  proposed 
AFW  specification  in  the  proposed 
Technical  Specifications  is  to  Modes  1, 
2.  3.  This  change  differs  from  the  current 
requirements  in  that  the  action 
requirements  are  applicable  in  all 
specified  modes,  whereas,  under  current 
Technical  Specification,  action  is  only 
specified  to  be  taken  when  a  limiting 
condition  is  not  met  during  power 
operation,  although  the  AFVV  System  is 
required  to  be  operable  when  the 
reactor  coolant  temperature  is  above 
350*F.  Modes  for  AFW  operation  are  not 
specified  in  the  current  Technical 
Specifications. 

(4)  The  ACTION  requirements  in  the 
proposed  AFW  Specification  are 
consistent  with  the  current  Specification 
except  for  the  following.  The  proposed 
Specification  would  allow  one  discharge 
water  flowpath  (i.e..  a  flow  control 
valve)  to  be  inoperable  in  both  trains  for 
a  period  not  to  exceed  72  hours  and 
allow  one  train  to  be  inoperable  in  both 
units  for  a  72  hour  period.  In  both  cases, 
the  AFW  System  will  be  capable  of 
providing  the  minimiun  required  fiow 
through  the  remaining  four  operable 
flowpaths.  or  through  the  remaining 
operable  train  in  each  unit,  respectively. 

Section  3.19,  Page  3.19-1 

Proposed  Specification  3.19  would 
differ  from  the  cxurent  Technical 
Specification  3.8  as  follows: 

The  proposed  ACTION  requirements 
are  more  restrictive  in  that  they  require 
action  to  be  taken  within  4  hours 
(consistent  with  the  WSTS)  as  opposed 
to  48  hours  in  the  current  Specification. 

Page  4.21-1 

The  proposed  amendment  would  add 
Technical  Specification  4.21, 
Condensate  Storage  Tank.  This 
specification  provides  a  surveillance 
requirement  to  demonstrate  the  CST  is 
operable  by  verifying  at  least  once  per 
12  hours  that  the  water  volume  in  the 
CST  is  within  its  limits  when  the  CST  is 
the  supply  source  for  the  AFW  pumps. 
There  is  no  similar  requirement  in  the 
current  Specifications. 

Pages  B3.8-1.  B3.18-1,  B3.19-1 

The  proposed  amendment  would  add 
separate  bases  (B3.18  and  B3.19)  for  the 
AFW  system  and  the  CST.  The  Bases  for 
the  Steam  and  Power  Conversion 
Systems,  B3.8,  would  be  modified 
accordingly  to  delete  reference  to  the 
AFW  System  and  CST. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 


(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  or  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Operation  of  Turkey  Point  Units  3  and 
4  in  accordance  with  the  proposed 
amendments  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Technical  Specification  3.18  and  Table 
3.18.1  define  the  number  of  independent 
AFW  pumps  and  their  associated 
flowpaths  (steam  and  water)  required  to 
be  operable  for  single  and  two  unit 
operation.  Operation  of  the  system  in 
accordance  with  this  Specification 
would  ensure  that  adequate  core  and 
reactor  coolant  pump  (RCP)  heat 
removal  is  available  to  prevent  water 
relief  out  the  pressurizer  relief  or  safety 
valves.  This  is  the  basis  for  the  current 
Technical  Specification  and  consistent 
with  the  FSAR  safety  analyses. 

The  requirements  for  CST  operation  in 
proposed  Technical  Specification  3.19 
are  as  restrictive  or  more  restrictive 
than  the  requirements  in  current 
Technical  Specification  3.8. 

The  addition  of  Specification  4.21  to 
verify  operability  of  the  CSTs  further 
ensures  that  the  limiting  conditions  for 
operation  for  the  CSTs  will  be  met. 

The  changes  to  Table  3.16-1  to  correct 
valve  designations  and  format  changes 
to  the  table  of  contents  and  section  3.8 
are  administrative.  No  changes  to  the 
systems  were  made. 

Based  on  the  above,  operation  in 
accordance  with  the  proposed 
amendments  would  not  involve  an 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  operation  of  the  AFW  System  and 
CST  is  not  significantly  different  from 
that  allowed  by  the  current  Technical 
Specifications,  and  the  conclusions  of 
the  safety  analyses  remain  vahd  (i.e., 
adequate  core  and  RCP  heat  removal  is 
available).  The  change  of  valve 
designations  and  format  changes  to  the 
table  of  contents  and  section  3.8  are 
administrative  and  do  not  result  in  any 
system  changes. 


Based  on  the  above,  operation  in 
accordance  with  the  proposed 
amendments  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

As  noted  in  response  to  (1)  and  (2). 
above,  the  operation  of  the  AFW  System 
and  CST,  as  permitted  by  the  proposed 
Technical  Specifications,  is  not 
significantly  different  from  that  allowed 
by  the  current  Technical  Specifications. 
Adequate  heat  removal  capability  is 
available  to  remove  core  and  RCP  heat 
and  to  prevent  water  relief  out  the 
pressurizer  relief  or  safety  valves, 
insuring  that  the  integrity  of  the  core 
and  RCS  is  not  compromised.  The 
addition  of  CST  surveillance 
requirements  further  ensures  that  the 
LCO  for  the  CST  will  be  met.  In 
addition,  the  change  of  valve 
designations  and  various  format 
changes  are  administrative  and  do  not 
result  in  any  system  changes.  Thus, 
operation  in  accordance  with  the 
proposed  changes  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above  discussion, 
operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  or  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  involve  a  significant 
reduction  in  a  margin  of  safety. 

Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami,  Florida  33199. 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire.  Newman  and  Holtzer,  P.C,  1615 
L  Street,  NW.,  Washington.  DC  20036. 

NRC  Project  Director  Lester  S. 
Rubenstein. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No«.  50-321  and  50-366, 
Edwin  1.  Hatch  Nuclear  Plant,  Units  Nos. 
1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request:  March  31. 
1986  superseding  the  submittal  of 
November  7, 1984,  as  corrected 
November  20, 1985. 

Description  of  amendment  request: 
This  submittal  supersedes  the  submittal 
of  November  7, 1984.  as  corrected 
November  20, 1985  which  was  noticed  in 


the  Federal  Register  on  March  27, 1985 
(50  FR  12144).  The  amendment  proposed 
in  this  submittal  would  modify  the 
Hatch  Unit  1  Technical  Specifications 
to: 

1.  Delete  the  requirement  for 
demonstrating  diesel  generator 
operability  when  core  spray  systems, 
low  pressure  core  injection  systems 
(LPCI).  plant  service  water  system 
components  or  two  reactor  heat  removal 
(RHR)  service  water  pumps  are 
inoperable. 

2.  Add  a  requirement  to  verify  offsite 
power  availability  and  correct  breaker 
alignments. 

3.  Replace  the  monthly  diesel 
generator  start  test  with  tests  on  a 
Staggered  Test  Basis  and  a  test 
frequency  requirement  based  on  the 
number  of  failures  during  the  previous 
20  valid  tests. 

4.  Add  a  definition  for  "Staggered  Test 
Basis." 

5.  Add  a  requirement  to  verify  that 
during  the  staggered  basis  start  tests, 
the  diesel  starts  from  ambient 
conditions  and  is  gradually  loaded  and 
to  specify  a  permissible  load  range. 

6.  Eliminate  the  requirement  for 
additional  operability  testing  of  the 
diesel  every  24  hours  following  the 
initial  testing. 

The  amendments  would  modify  the 
Hatch  Unit  2  Technical  Specifications 
to: 

1.  Increase  the  time  allowed  to  restore 
one  of  two  inoperable  diesel  generators 
to  an  operable  status  from  2  hours  to  24 
hours. 

2.  Replace  the  requirements  for  testing 
diesels  at  3,  7, 14,  or  31  day  intervals 
based  on  the  total  number  of  failures  out 
of  the  last  100  valid  tests  of  all  diesels  at 
a  unit  with  only  two  of  these  test 
intervals.  7  and  31  days,  based  on  the 
number  of  failures  out  of  the  last  20 
valid  tests  for  the  specific  diesel  being 
tested. 

3.  Revise  the  18-month  cycle,  24-hour 
diesel  test  requirement  to  require  that 
the  overload  test  be  performed  during 
the  last  two  rather  than  the  first  two 
hours  of  the  test. 

4.  Extend  the  test  interval  for  verifying 
operability  of  diesel  air  start  receivers 
from  18  months  to  5  years. 

5.  Replace  the  staggered  basis  fast 
start  tests  with  starts  from  ambient 
conditions  and  gradual  loading. 

The  amendments  would  modify  the 
Technical  Specifications  for  both  Hatch 
Units  1  and  2  to: 

1.  Add  a  requirement  that  once  per 
184  days  each  diesel  generator  shall  be 
started,  verified  to  read  synchronous 
speed  in  less  than  or  equal  to  120 
seconds  and  operated  for  greater  than  or 


equal  to  160  seconds.  Load  ranges  are 
specified. 

2.  Increase  the  time  allowed  to  verify 
that  a  diesel  is  operable  after  declaring 
an  offsite  power  source  component  or 
another  diesel  to  be  inoperable  from 
"immediately"  to  24  hours,  and  add  the 
requirement  that  the  operability 
verification  test  be  repeated  every  72 
hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  the  criteria  in  10 
CFR  50.92  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  a  significant  hazards 
consideration  (51  FR  7751).  One  such 
example  is  (ii),  a  change  that  constitutes 
an  additional  limitation,  restriction 
control  not  presently  included  in  the 
Technical  Specifications. 

Items  2,  3,  4  and  5  listed  above  as 
changes  to  the  Hatch  Unit  1  Technical 
Specifications  are  similar  to  this 
example. 

The  Commission  has  also  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)].  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission's  staff,  in  Generic 
Letter  (GL)  84-15  ("Proposed  Staff 
Action  to  Improve  and  Maintain  Diesel 
Generator  Reliability"— July  2, 1984), 
indicated  that  requirements  for  testing 
diesel  generators  while  emergency  core 
cooling  equipment  is  inoperable  results 
in  excessive  testing  and  increased 
degradation  of  diesel  engines.  The  staff 
recommended,  therefore,  that  these 
testing  requirements  be  deleted  from  the 
Technical  Specifications.  Item  1  listed 
above  as  a  change  to  Hatch  Unit  1 
Technical  Specifications  is  one  such 
item  as  addressed  in  GL  84-15.  The 
licensee  stated  in  its  November  7. 1984. 
letter  that  the  above  proposed  changes 
do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because  it 
will  eliminate  a  practice  of  unnecessary 
and  abusive  diesel  generator  testing 
which  can  contribute  to  accelerated 
diesel  generator  wear,  which 
consequently  degrades  diesel  generator 
reliability  and  availability.  The  licensee 
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stated  tbat  this  change  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  Erom  any  accident  previously 
evaluated  because  no  physical 
modincations  are  required  to  be  made  to 
the  plant  and  performance  of  onsite 
emergency  power  systems  as  described 
in  the  Final  Safety  Analysis  Report 
(FSAR)  will  remain  unchanged.  The 
licensee  also  stated  that  this  change 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety  because  with  the 
proposed  change  failures  of  the  core 
spray,  LPQ  or  RHR  service  water 
system  components  will  not  adversely 
affect  the  reliability  and  performance  of 
the  diesel  generators. 

The  Commission's  staff  agrees  with 
the  licensee's  evaluation  in  this  regard, 
and  accordingly,  the  staff  proposes  to 
find  that  this  change  involves  no 
significant  hazards  considerations. 

Item  6  listed  above  as  a  change  to 
Hatch  Unit  1  Technical  Specifications, 
Items  1  through  5  above  for  Hatch  Unit  2 
Technical  Specifications,  and  Items  1 
and  2  above  for  both  Hatch  Units  1  and 
2  Technical  Specifications  are  changes 
directed  at  eniiancing  the  reliability  of 
the  diesel  generators.  GL  84-15 
expressed  the  staffs  position  that 
frequency  of  fast  start  tests  from 
ambient  conditions  of  diesel  generators 
should  be  reduced.  The  staff  in  GL  84-15 
encouraged  licensees  to  submit  changes 
to  their  Technical  Specifications  to 
accomplish  a  reduction  in  the  number  of 
fast  starts  as  well  as  to  reduce  other 
diesel  testing  requirements  in  the 
Technical  Specifications  as  discussed 
above.  All  these  changes  could  lead  to 
an  overall  improvement  in  diesel 
reliability  and  availability  as  outlined  in 
GL  84-15. 

The  licensee  indicates  that  the  above 
changes  do  not  involve  significant 
hazards  considerations  because: 

(1)  The  proposed  changes  will  not 
significantly  increase  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated  because  they  will  eliminate  a 
practice  of  unnecessary  and  abusive 
diesel  generator  testing  contained  in  the 
Technical  Specifications.  Such  testing 
contributes  to  accelerated  diesel 
generator  wear,  which  consequently 
degrades  their  reliability  and 
availability. 

(2)  The  proposed  changes  will  not 
create  the  possibiUty  of  a  new  or 
different  accident  from  any  accident 
previously  evaluated  because  no 
physical  modifications  are  required  to 
be  made  to  the  plant  in  conjunction  with 
these  proposed  changes.  Therefore, 
performance  of  the  onsite  emergency 
power  system  as  described  in  the  FSAR 
remains  unchanged. 


(3)  The  proposed  changes  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  demonstration 
of  diesel  generator  operability  will  be 
maintained  and  will  be  conducted  in  a 
more  optimum  manner  that  will  improve 
the  overall  performance  of  the  onsite 
emergency  power  system. 

The  Commission's  staff  concurs  with 
the  licensee's  evaluation  in  this  regard, 
and  accordingly,  on  the  basis  of  the 
above,  the  Commission  has  made  a 
proposed  determination  that  the 
amendment  application  does  not  involve 
a  s^nificant  hazards  consideration.  ~ 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxley,  Georgia. 

Attorney  for  licensee:  Bruce  W. 
Churchill.  Shaw.  Pittman.  Potts  and 
Trowbridge,  1800  M  Street  NW., 
Washington,  DC  20036. 

NRC  Project  Director  Daniel  R. 
Muller. 

Indiana  and  Michigan  Electric  Company. 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendment  request  May  19, 
1986. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  by  adding 
requirements  for  the  containment  sump 
level  and  flow  monitoring  system  for 
both  Units  and  to  correct  a  duplication 
of  surveillance  requirements  on  the 
reactor  coolant  leakage  detection 
system  for  Unit  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  applications  of  the 
standards  for  making  a  no  significant 
hazards  determination  by  providing 
certain  examples  (48  FR  14870).  One  of 
the  examples  (ii)  is  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  technical  specifications. 
The  change  to  add  requirements  for  the 
containment  sump  level  and  flow 
monitoring  system  for  both  units  is 
direcdy  related  to  this  example.  This 
system  was  required  as  part  of  the  TMI 
Action  Plan,  NUREG-0737.  Another 
example  (i)  is  a  purely  administrative 
change  to  the  technical  specifications. 
Surveillance  Requirement  4.4A1  is  now 
on  page  3/4  4-14  for  Unit  1  and  is 
exactly  repeated  on  page  3/4  4-15. 
The  removal  of  the  duplication  is 
purely  administrative  and  directly 
related  to  the  example.  Therefore,  the 
Commission  proposes  to  find  that  the 
changes  do  not  involve  a  significant 
hazards  consideration. 


Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge.  1800  M  Street  NW., 
Washington,  DC  20036. 

NRC  Project  Diivctor  B.J. 
Youngblood. 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  amendment  request:  October 
17, 1984  revised  April  30, 1986. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Duane  Arnold  Energy  Center 
(DAEC)  Technical  Specifications  to 
direct  operator  action  in  the  event  that 
the  Limiting  Condition  for  Operation 
(LCO)  in  Technical  Specification  Section 
3.5.H  regarding  maintaining  certain 
discharge  pipes  filled  cannot  be  met. 
The  licensee's  application  dated 
October  17. 1984  was  previously  noticed 
in  the  Federal  Register  on  December  31. 
1984  (50  FR  806).  By  a  letter  dated  April 
30, 1986,  the  licensee  revised  and 
resubmitted  the  changes  to  Technical 
Specification  Section  3.5.H  including 
additional  information  requested  in  our 
letter  dated  January  9, 1986.  The 
licensee  also  requested  additional 
changes  removing  the  surveillance 
requirement  of  the  Technical 
Specifications  Section  4.5.H.1  related  to 
HPCI  and  RCIC  subsystems. 

DAEC  Technical  Specification  3.5.H 
presently  requires  that  the  discharge 
piping  of  the  HPCI.  RQC.  LPQ.  and 
Core  Spray  Systems  be  maintained  filled 
with  fluid  up  to  the  last  block  valve 
when  operabihty  of  these  systems  or 
subsystems  is  required.  Maintaining  the 
lines  filled  minimizes  the  possibility  of 
water  hammer  and  system  damage, 
when  the  systems  are  started  to  provide 
their  designed  safety  function. 

The  filled  status  of  the  core  spray  and 
HPCI  lines  is  contmuously  monitored  by 
measuring  the  static  pressure  in  the 
filled  lines;  annunication  occurs  if  the 
pressure  decreases  below  a  set  limit. 
The  HPCI  and  RCIC  systems  are 
normally  aligned  to  the  Condensate 
Storage  Tank  (CST)  and.  in  this 
alignment,  the  piping  is  maintained  full. 
The  licensee  proposes  to  add  Action 
Statement  3.5.H.l.a  which  specifies  that, 
when  these  systems  are  required  to  be 
operable,  the  lines  must  be  returned  to 
the  filled  condition  within  1  hour.  If  the 
Action  Statement  3.5.H.l.a  cannot  be 
met.  the  licensee  must  follow  Action 
Statement  3.5.H.l.b  which  requires  that 
the  affected  systemfs)  be  placed  In  the 
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test  mode  (i.e.,  the  pump  will  be 
operated,  thus  assuring  the  lines  are 
filled)  or  declared  inoperable. 

The  licensee  also  proposes  to  remove 
Surveillance  Requirement  4.5.H.1  from 
the  Technical  Specifications.  This 
surveillance  test  requires  that,  whenever 
the  HPCI  or  RCIC  systems  are  aligned  to 
take  suction  from  the  torus  (the  torus 
serves  as  a  backup  water  supply  to  the 
CST),  the  discharge  piping  of  the  HPCI 
and  RCIC  shall  be  vented  from  the  high 
point  on  the  injection  line  and  water 
How  observed  on  a  monthly  basis.  The 
reasons  for  removal  of  the  surveillance 
requirement  are  threefold:  (1)  should  the 
HPCI  or  RCIC  automatically  switch  from 
the  normal  source  of  water  (the  CST)  to 
the  backup  water  supply  (the  torus),  the 
plant  operator  may  return  the  system  to 
its  normal  supply  (the  CST)  after  the 
initiating  signal  is  cleared.  Thus,  the 
HPCI  or  RCIC  systems  line  up  to  the 
backup  water  supply  (the  torus)  may 
occur  for  only  a  few  minutes,  not  for  an 
entire  month  which  is  currently  implied 
by  Technical  Specification  3.5.H.I.;  (2) 
the  normal  torus  water  level  is  at  an 
elevation  of  729  feet  5V*  inches  with  the 
high  point  vent  of  the  systems  at  an 
elevation  of  760  feet.  Therefore,  with 
neither  the  HPCI  nor  pump  in  operation, 
a  downward  gravity  flow  is  assumed 
and  water  in  the  discharge  line  would 
reach  equilibrium  with  the  torus  water 
level  of  729  feet  5V*  inches:  and  (3)  the 
implementation  of  proposed  Action 
Statement  3.5.H.l.b  provides  assurance 
the  plant  is  placed  in  a  safe  condition  if 
the  discharge  lines  from  the  pump 
discharge  of  these  systems  to  the  last 
block  valve  cannot  be  filled. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
request  and  finds  that  the  proposed 
amendment:  (1)  Does  not  involve 
significant  increase  in  the  probability  or 
consequences  of  previously  evaluated 
accident  because  (a)  incUisionof  action 
statement  to  keep  the  discharge  piping 
filled  will  reduce  the  likelihood  of  water 


hammer  without  affecting  any  of  the 
previously  evaluated  accidents 
probabilities  or  consequences,  and  (b) 
deleting  the  HPCI  and  RCIC  subsystems 
surveillance  during  switchover  of 
suction  to  torus  water  will  have  no 
significant  impact  on  the  probability  or 
consequences  of  previously  evaluated 
accidents;  (2)  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  because  (a)  keeping  the 
discharge  pipes  filled,  and  (b)  deleting 
the  HPCI  and  RCIC  subsystem 
surveillance  requirements  are  unlikely 
to  create  any  new  or  different  kind  of 
accident;  and  (3)  does  not  involve  a 
significant  reduction  in  the  margin  of 
safety  because  (a)  keeping  the  discharge 
pipes  filled  and  (b)  deleting  the 
surveillance  of  the  discharge  line 
venting  whenever  HPCI  or  RCIC  suction 
is  aligned  to  torus  water,  does  no^  affect 
the  DAEC  margins  of  safety. 

Therefore,  the  staff  has  made  a 
proposed  determination  that  the 
application  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street  SE.,  Cedar  Rapids,  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire.  Harold  F.  Reis.  Esquire. 
Newman  and  Holtzinger,  1025 
Connecticut  Avenue  NW..  Washington, 
DC  20036. 

NRC  Project  Directorate:  Daniel  R. 
Muller. 

Mississippi  Power  ft  Light  Company. 
Middle  South  Energy,  Inc..  SouUi 
Mississippi  Electric  Power  Association, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request  May  19, 
1986. 

Description  of  amendment  request 
The  amendment  would  make  four 
changes  in  the  Technical  Specifications: 
(1)  change  Tables  3.3.3-1,  3.3.3-2  and 
4.3.3.1-1  to  include  an  additional 
undervoltage  protection  device  for  the 
Division  3  emergency  power  bus  and 
change  Surveillance  Requirement 
4.8.1.1.2.d.l2  to  add  an  emergency 
override  of  the  test  mode  for  the 
Division  3  diesel  generator  (2)  change 
License  Condition  2.C.(20)  and 
Surveillance  Requirement  4.7.1. l.a.2  to 
allow  modification  of  standby  service 
water  (SSW)  loop  "A"  so  that  it  will 
provide  design  flows  to  ail  essential 
components:  (3)  change  Surveillance 
Requirement  4.3.4.2.3  "End-of-Cycle 
Recirculation  Pump  Trip  System 
Instrumentation"  and  associated  bases 
and  definition  to  provide  a  surveillance 
requirement  to  validate  the  breaker  arc 


suppression  design  characteristics;  and. 
(4)  change  Surveillance  Requirement 
4.8.2.1. d.2  for  the  batteries  and  battery 
chargers  by  increasing  test  loads  to 
allow  for  increased  loading  on  the 
Division  1  and  Division  2  batteries. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  has 
provided  an  analysis  of  significant 
hazards  considerations  in  its  request  for 
a  license  amendment.  The  hcensee  has 
concluded,  with  appropriate  bases,  that 
the  proposed  amendment  meets  the 
three  standards  in  10  CFR  50.92  and, 
therefore,  involves  no  significant 
hazards  considerations.  The 
Commission  has  also  provided  guidance 
concerning  the  application  of  these 
standards  by  providing  examples  of 
amendments  considered  likely,  and  not 
likely,  to  involve  a  significant  hazards 
consideration.  These  were  pubHshed  in 
the  Federal  Register  on  April  6, 1983  (48 
FR  14870). 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  request  for  a 
license  amendment.  Staffs  discussion  of 
the  proposed  amendment  as  it  relates  to 
the  standards  in  10  CFR  50.92  and  the 
examples  in  the  Federal  Regbter 
follows. 

Change  (1)  is  similar  to  example  {iij  of 
the  Commission's  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations.  Example  (ii)  is  a  change 
that  constitutes  an  additional  limitation. 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications. 
Change  (1)  is  like  example  (ii)  because  it 
adds  Technical  Specification  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements  for 
instrumentation  to  be  installed  during 
the  first  refueling  outage.  The  design 
change  associated  with  this  proposed 
technical  specification  change  provides 
additional  assurance  that  the  loads 
connected  to  the  Division  3  bus  will  trip 
before  possible  damage  from  a 
sustained  undervoltage  condition  occurs 
and  returns  the  Division  3  diesel 
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generator  to  the  stasdby  mode  if  it  is 
undergoing  a  surveillance  test  when  an 
emergency  core  cooling  system 
actuation  signal  is  received. 

Change  (2)  is  like  example  (iv)  which 
is  a  relief  granted  bom  an  operating 
restriction  that  was  imposed  because 
acceptable  operation  was  not  yet 
demonstrated.  The  change  to  License 
Condition  2.C(20)  will  provide  interim 
requirements  for  standby  service  water 
(SSW)  system  loops  "A"  and  "B"  while 
permitting  loop  "A"  to  be  modified  to 
achieve  design  flows  by  increasing  the 
pump  capacity.  Loop  "B"  was  similarly 
modified  during  the  Fall  1985  outage. 
When  loop  "A"  modifications  are 
completed,  the  modified  SSW  system 
will  be  tested  to  verify  that  design  flow 
can  be  achieved  to  all  essential 
components.  Surveillance  Requirement 
4.7.1.1.3.2  requires  verification  that 
valves  isolating  the  spent  fuel  pool 
cooler  are  locked  closed.  Change  (2) 
would  also  delete  this  surveillance 
requirement  because  the  revised  License 
Condition  2.C(20)  provides  necessary 
requirements  for  isolating  the  spent  fuel 
pool  coolers  during  the  modifications 
and  permits  the  isolation  valves  to  be 
open  after  modifications  are  completed 
and  design  flows  are  verified. 

Change  (3)  would  provide  a 
clarification  of  breaker  arc  suppression 
time  in  the  definitions,  bases  and  the 
surveillance  requirement,  add  a 
requirement  to  validate  the  breaker  arc 
suppression  design  characteristics,  and 
make  permanent  the  temporary 
permission  to  use  the  design  value  of 
breaker  arc  suppression  time  (12 
milliseconds)  prior  to  startup  after  the 
first  refueling  outage  (footnote  to 
Specification  4.3.4.2.3).  The  clarification 
of  arc  suppression  time  is  similar  to 
example  (i),  a  purely  administrative 
change.  The  greater  probability  of 
failure  of  the  breaker  to  function  due  to 
use  of  the  design  value  of  arc 
suppression  time  instead  of  testing  the 
breaker  in  the  plant  imder  load  would 
be  offset  by  the  requirement  to  validate 
the  breaker  arc  suppression  design 
characteristics;  therefore,  the 
probability  of  occurrence  of  an  accident 
previously  evaluated  would  not  be 
significantly  increased.  Because  the 
plant  equipment  would  not  be  changed, 
change  (3)  does  not  involve  a  significant 
increase  in  the  consequences  of  an 
accident  previously  evaluated  and  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  an  accident  from  any 
accident  previously  evaluated.  The 
required  total  response  time  (190 
milliseconds)  for  the  end-of-cycle 
recirculation  pump  trip  would  not  be 
changed:  therefore,  chaitge  (3)  doiss  not 


involve  a  significant  reduction  in  a 
margin  of  safety. 

Change  (4)  is  similar  to  example  (ii)  of 
the  examples  in  the  Federal  Register  (48 
FR  14870)  that  are  considered  not  liliely 
to  involve  significant  hazards 
considerations  because  it  is  a  more 
restrictive  surveillance  requirement.  The 
battery  capacity  would  be  tested  at 
larger  loads  because  additional  loads 
would  be  placed  on  the  batteries  by 
design  changes  to  increase  the  reliability 
of  the  power  supply  for  certain 
equipment  by  placing  it  on 
uninterruptible  power  supplies.  The 
increased  loads  to  be  added  have  been 
analyzed  by  the  licensee  to  ensure  that 
the  battery  capacity  would  not  be 

exceeded,  t>ased  on  applicable      

provisions  of  industry  standards  (IEEE 
485-1978  and  IEEE  450-1980).  Because 
the  increased  loads  would  increase  the 
reliability  of  safety  related  equipment 
and  the  added  loads  would  be  within 
the  batteries'  capacities,  change  (4)  does 
not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated,  and  it  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  Because  equipment  design  would 
not  be  changed,  other  than  to  use  a  more 
reliable  power  supply,  change  (4)  does 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated,  and  it  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Accordingly,  the  Commission 
proposes  to  determine  that  these  four 
changes  do  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Hinds  Jimior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Bishop.  Liberman, 
Cook,  Purcell  and  Reynolds.  1200 17th 
Street  NW.,  Washington,  DC  20036 

NRC  Project  Director  Walter  R. 
Butler 

Mississippi  Power  ft  Light  Company, 
Middle  South  Energy,  Ina,  South 
Mississippi  Electric  Power  Association, 
Docket  No.  50^16.  Grand  Gulf  Nuclear 
Station.  Unit  1.  Claiborne  County, 
Mississippi 

Date  of  amendment  request  June  4, 
1986. 

Description  of  amendment  request: 
The  amendment  would  make  two 
changes  to  the  Technical  Specifications: 
(1)  Revise  Figure  6.2.2-1  "Unit 
Organization  "  to  reflect  changes  in  the 
Grand  Gulf  Nuclear  Station  (CGNS) 
operations  personnel  reporting  to  the 
GGNS  Unit  1  General  Manager  and,  (2) 


change  Technical  Specification  6.5.1.2 
regarding  membership  composition  of 
the  Plant  Safety  Review  Committee 
(PSRC). 

Baak  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  made  an  analysis  of 
significant  hazards  considerations  using 
the  standards  of  10  CFR  50.92  and  has 
concluded  that  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration.  The  NRC  staff  has  made 
a  preliminary  review  of  licensee's 
analysis  and  associated  bases.  Staffs 
discussion  of  the  proposed  amendment 
as  it  relates  to  the  three  standards 
follows. 

Change  (1)  consists  of  changes  in  the 
unit  operating  organization  to  enhance 
the  conduct  of  operations,  maintenance 
and  licensing  activities.  A  new  Plant 
Licensing  group  headed  by  a 
Superintendent  will  be  formed  in  the 
Plant  Support  section.  The  Plant 
Licensing  group  will  be  composed  of  the 
present  Plant  Compliance  group 
members  and  additional  members  who 
are  familiar  with  the  technical  aspects . 
of  the  plant  and  with  operations.  This 
group  will  control  the  interface 
communications  between  plant 
personnel  and  other  MP&L 
organizational  units  in  licensing  and 
regulatory  matters,  including,  the  duties 
of  the  present  Plant  Compliance  group. 
The  forming  of  the  Plant  Licensing  group 
is  intended  to  enhance  the  licensee's 
effectiveness  in  licensing  activities.  A 
new  Administrative  Assistant  position 
reporting  to  the  GGNS  Unit  1  General 
Manager  will  be  added  to  assist  the 
General  Manager  in  preparation  of 
budgets,  monitoring  of  costs,  persormel 
administration  and  report  preparation. 
The  addition  of  the  Administrative 
Assistant  will  allow  the  General 
Manager  to  spend  more  time  on 
operational  and  technical  aspects  of 
plant  management.  A  new  Records  and 
Materials  group  headed  by  a 
Superintendent  will  be  formed  in  the 
Plant  Support  section.  The  new  group 


will  incorporate  the  members  and 
functions  of  the  present  Document 
Control  group  in  the  Plant  Support 
section  and  the  present  Materials  group 
in  the  Plant  Maintenance  section.  The 
functions  of  these  two  groups,  records 
administration  and  materials 
management,  are  appropriate  Plant 
Support  functions  and  their 
consolidation  in  one  group  under  Plant 
Support  will  improve  management 
effectiveness  of  these  functions.  The 
removal  of  the  materials  management 
function  from  the  Plant  Maintenance 
group  will  permit  increased  management 
effort  on  the  plant  maintenance  function. 
The  Startup  Supervisor  position  would 
be  deleted  because  initial  plant  startup 
testing  is  now  completed.  Based  on  its 
preliminary  review  of  the  licensee's 
submittal,  the  staff  concludes  that 
change  (1)  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  change  (1)  will 
enhance  the  effectiveness  of  the 
management  of  plant  operations  and 
plant  maintenance  by  relieving 
managers  of  administrative  functions. 
Change  (1)  does  not  involve  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  personnel 
assigned  to  these  new  groups  and 
positions  will  meet  qualification 
requirements  specified  in  the  Final 
Safety  Analysis  Report.  Change  (1)  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety  because  it  does  not 
involve  a  change  in  plant  equipment, 
operating  procedures,  or  safety 
analyses. 

Change  (2)  consists  of  changes  to  the 
membership  composition  of  the  Plant 
Safety  Review  Committee  (PSRC).  One 
change  to  the  PSRC  composition  would 
be  to  add  the  Manager  of  Plant  Support 
and  the  Plant  Licensing  Superintendent 
to  the  Committee,  thus  addition 
representation  to  the  PSRC  for  non-line 
functions  including  training,  security, 
and  licensing.  The  new  Chairman  of  the 
PSRC  would  be  the  Manager  of  Plant 
Support  rather  than  the  present 
chairman.  The  Manager  of  Plant 
Operations  would  become  the  Vice- 
Chairman.  This  change  would  enable 
the  Manager  of  Plant  Operations  to 
spend  more  time  on  the  plant  operations 
function.  The  proposed  removal  of  the 
Technical  Engineering  Supervisor  from 
PSRC  membership  will  not  significantly 
degrade  the  representation  for  the  plant 
operations  function  because  four  other 
positions  in  Plant  Operations  are 
members,  including  the  Technical 
Support  Superintendent  to  whom  the 
Technical  Engineering  Supervisor 


reports.  Based  on  its  preliminary  review 
of  the  licensee's  submittal  the  staff 
concludes  that  change  (2)  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  nor  does 
it  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
change  (2)  would  strengthen  the  PSRC 
functions  by  adding  representation  from 
the  Plant  Support  group  and  it  would 
make  the  PSRC  more  independent  from 
plant  operations  by  changing  the 
chairmanship  from  the  Manager  of  Plant 
Operations  to  the  Manager  of  Plant 
Support.  Change  (2)  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because  it  does  not  involve  a 
change  in  plant  equipment,  operating 
procedures,  or  safety  analyses. 

Accordingly,  the  Commission 
proposes  to  determine  that  these  two 
changes  do  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Hinds  Junior  College. 
McLendon  Library.  Raymond. 
Mississippi  39154. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Bishop.  Liberman, 
Cook.  Purcell  and  Reynolds.  1200 17th 
Street  NW..  Washington,  DC  20036. 

NRC  Project  Director  Walter  R. 
Butler. 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-133,  Humboldt  Bay 
Power  Plant.  Unit  No.  3,  Eureka, 
CaHfomia 

Date  of  amendment  request-  May  16, 
1986. 

Description  of  amendment  request 
The  licensee  proposes  to  change 
Technical  Specification  (TS) 
requirements  for  the  stack  gas 
monitoring  system  and  the  condensate 
demineralizer  beds.  The  stack  gas 
monitoring  system  will  be  made  more 
sensitive  to  Oie  dominant  radionuclides 
such  as  krypton-85  and  the  halogen 
monitoring  system  will  be  removed 
because  the  halogen  radionuclides  are 
no  longer  present  at  the  shutdown 
facility. 

The  required  number  of  condensate 
beds  will  be  reduced  from  three  beds  to 
two.  One  of  the  beds  will  be  converted 
to  a  spent  fuel  storage  pool 
demineralizer  to  enhance  water  quality 
and  chemistry  in  the  spent  fuel  pool. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  made  the  determination 
that  the  proposed  changes  in  the  TS  will 
not  increase  the  probability  or 
consequences  of  accidents  previously 
evaluated,  create  the  possibiUty  of  a 
new  or  different  kind  of  accident  from 


any  previously  evaluated  or  involve  a 
reduction  in  a  margin  of  safety  because: 

(a)  The  stack  gas  monitoring  system  is 
used  for  monitoring  only  and  does  not 
control  any  automatic  actions  and  can. 
therefore,  have  no  impact  on  accidents 
or  safety  margins.  Futhermore,  the 
monitoring  system  will  be  made  more 
sensitive  to  those  radionuclides,  such  as 
krypon-85.  that  remain  at  the  facility  in 
its  permanently  shutdown  status  and 

(b)  The  condensate  demineralizer 
beds  are  used  for  power  operation  only 
and  not  for  the  present  permanently 
shutdown  facility  and  have  no  impact 
on  accidents  or  margins  of  safety. 

Therefore,  based  on  the  above 
considerations,  we  have  determined,  in 
accordance  with  10  CFR  Part  50.92,  that 
the  proposed  changes  will  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Eureka-Humboldt  County 
Library,  421 1  Street  (County  Court 
House)  Eureka.  California  95501. 

Attorney  for  licensee:  Phillip  A. 
Crane.  Jr.,  Pacific  Gas  and  Electric 
Company,  Post  Office  Box  7442,  San 
Francisco,  California  94120. 

NRC  Project  Director  Herbert  N. 
Berkow. 

Power  Authority  of  tfie  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  c^  amendment  request  April  15. 
1986. 

Description  of  amendment  request 
The  proposed  amendment  would  add  a 
new  section  (4.11.A.4]  to  the  Technical 
Specifications  (TS)  requiring  that  a 
capacity  test  for  the  main  control  room 
emergency  ventilation  air  supply  system 
be  performed  every  18  mondis.  The  test 
is  intended  to  verify  that  the  makeup 
capacity  is  within  plus  or  minus  10 
percent  of  the  design  value  of  1000  cfm 
to  ensure  that  the  control  room  is 
always  maintained  at  a  slightly  positive 
pressure.  The  proposed  TS  has  been 
submitted  in  response  to  Item  II1J3J.4 
(Control  Room  Habitabihty 
Requirements)  of  NUREG-0737. 

Basis  for  proposed  do  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  (51  FR 
7751).  The  examples  of  actions  involving 
no  significant  hazards  consideration 
include:  (ii)  A  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the  TS: 
for  example,  a  more  stringent 
surveillance  requirement.  The  proposed 
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amendment  is  clearly  encompassed  by 
this  example  since  it  adds  a  new 
surveillance  requirement  to  the  TS. 

Based  on  the  foregoing,  the 
Commission  proposes  to  determine  that 
the  proposed  license  amendment  does 
not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Penfield  Library.  State 
University  College  of  Oswego.  Oswego. 
New  York. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  Assistant  General  Counsel,  Power 
Authority  of  the  State  of  New  York.  10 
Columbus  Circle.  New  York,  New  York 
10019. 

NRC  Project  Director  Daniel  R. 
Muller. 

Rochester  Gas  and  Electric  Corporation. 
Docket  No.  50-244,  R.E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  amendment  request-  October 
16, 1985  and  as  amended  ]anu»ry  6, 
1986. 

Description  of  amendment  request 
The  amendment  would  delete  the 
position  of  Senior  Vice  President- 
Operations.  Operations  would  now 
report  directly  to  the  President  of  the 
Corporation.  There  are  title  changes  in 
the  plant  organization  and  changes 
within  the  organizational  structure.  This 
includes  changes  in  the  reporting 
hierarchy  of  organizational  elements 
related  to  safe  operation  of  the  plant.  A 
new  group  is  formed  to  concentrate  on 
operations,  maintenance  and  health 
physics  and  chemistry. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
This  reorganization  will  provide  greater 
management  attention  to:  safety  related 
aspects  of  plant  operation,  long-term 
planning,  and  make  day-to-day 
operation  of  the  station  more  effective 
through  the  new  management  structure. 
These  are  purely  administrative  changes 
that  strengthen  the  plant  organization  as 
related  to  plant  safety. 

The  Commission  has  provided 
guidance  for  the  application  of 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  examples  of  amendments 
that  are  considered  not  likely  to  involve 
significant  hazards  considerations  (48 
FR  14870).  One  of  these  examples  (i)  is  a 
purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature.  The  changes  are  similar 
to  an  example  for  which  no  significant 
hazards  consideration  exists.  As  a 
consequence  of  the  above,  the  staff  has 
made  a  proposed  determination  that  the 


application  for  amendment  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
location:  Rochester  Public  Library.  115 
South  Avenue,  Rochester.  New  York 
14610. 

Attorney  for  licensee:  Harry  Voigt, 
LeBoeuf,  Lamb,  Leiby  and  McRae,  Suite 
1100, 1333  New  Hampshire,  NW.. 
Washington.  DC  20036. 

NRC  Project  Director  George  E.  Lear. 

■  Sacramento  Municipal  Utility  District. 
Docket  No.  50-^12.  Rancho  Seco 
Nuclear  Generating  Station.  Sacramento 
County.  California 

Date  of  amendment  request:  March  19. 
1985,  as  revised  June  17, 1985  and 
November  25. 1985. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Technical  Specifications  to  (1)  divide  the 
steam  generator  tube  bundle 
surveillance  requirements  into  a  normal 
tube  area  and  a  special  tube  area  which 
operating  experience  has  shown  to  be 
particularly  susceptible  to  degradation: 
(2)  add  a  definition  for  the  special  tube 
area.  i.e..  which  tubes  are  in  the  special 
tube  area:  (3)  specify  100%  inspection  for 
the  special  tube  area;  (4)  specify  a 
standard  random  steam  generator 
inspection  to  be  conducted  on  the  rest  of 
the  tubes  in  the  steam  generator  (normal 
tube  area),  (5)  make  miscellaneous 
changes  to  paragraph  numbers,  section 
titles  and  phrases  for  consistency:  and 
(6)  revise  the  reporting  requirements  for 
the  inspection  results  to  make  the 
reporting  requirements  consistent  with 
10  CFR  50.72(b)(2). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  signiHcant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  In  addition,  the 
Commission  has  provided  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (48  FR  14870).  The 
examples  include  (vii).  a  change  to  make 
a  license  conform  to  changes  in  the 
regulations,  where  the  license  change 
results  in  very  minor  changes  to  facility 
operations  clearly  in  keeping  with  the 


regulations:  and  (i),  a  purely 
administrative  change  to  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature. 

The  change  to  the  surveillance  testing 
of  the  steam  generator  tubes  (Items  1,  2, 
3  and  4)  would  (a)  based  on  operating 
experience,  divide  the  steam  generator 
tube  bundle  into  a  normal  tube  area  and 
a  special  tube  area,  and  (b)  augment  the 
inspection  (100%  inspection)  in  the 
special  tube  area  while  not  changing  the 
surveillance  requirements  in  the  normal 
tube  area.  These  proposed  changes  are 
to  a  surveillance  program  and  do  not 
affect  plant  operation  or  plant  design.  In 
addition,  the  proposed  changes  would 
enhance  surveillance  in  an  area  (special 
tube  area)  where  operation  has  shown  it 
to  be  a  problem  area.  Inspections  in  the 
normal  tube  area  will  not  change. 
Therefore,  the  proposed  changes  to  the 
steam  generator  tube  surveillances  will 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  an  accident  of  a  type 
different  from  any  evaluated  previously, 
or  (3)  involve  asignificant  reduction  in  a 
margin  of  safety. 

The  changes  in  reporting  requirements 
(Item  6)  for  inspection  results  where 
defective  or  degraded  tubes  exceed 
specific  percentage  of  the  total  tubes 
inspected  are  proposed  to  make  the 
reporting  requirements  consistent  with 
the  requirements  in  10  CFR  50.72(b)(2). 
This  will  have  no  effect  on  plant 
operation.  This  proposed  change  is 
similar  to  example  (vii)  of  an 
amendment  not  likely  to  involve  a 
significant  hazards  consideration. 

The  final  proposed  changes  to  the 
Technical  Specifications  (Item  5)  are 
similar  to  example  (i)  of  a  purely 
administrative  change  in  that  they 
involve  changes  to  nomenclature, 
changes  to  section  numbers  and 
paragraph  numbers  to  achieve 
consistency  throughout  the  Technical 
Specifications. 

Based  on  the  above,  the  Commission's 
staff  proposes  to  determine  that  the 
application  for  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Sacramento  City-County 
Library.  828 1  Street,  Sacramento. 
California  95814. 

Attorney  for  licensee:  David  S. 
Kaplan.  Sacramento  Municipal  Utility 
District,  6201  S  Street.  P.O.  Box  15830. 
Sacramento,  California  95813. 
NRC  Project  Director  John  F.  Stolz. 


Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-381  and  50-362,  San 
Onofre  Nuclear  Generatkig  Station, 
Units  2  and  3.  San  Diego  County, 
California 

Date  of  amendment  request:  February 
7, 1986  (Reference  PCN-198). 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Technical  Specification  3/4.5.2,  "ECCS 
Sub-Systems  Tavg  greater  than  or  equal 
to  350  'F."  Technical  Specification  3/ 
4.5.2  defines  operability  requirements 
for  the  emergency  core  cooling  system 
(ECCS),  actions  to  be  taken  when  the 
minimum  operability  requirements  are 
not  met,  and  periodic  surveillance  tests 
to  verify  operability.  Included  in  the 
surveillance  testing  requirements, 
Technical  Specification  4.5.2.a  requires 
that  the  position  of  certain  valves  be 
verified  as  locked  open  at  least  once 
every  12  hours.  One  such  valve,  10'-068, 
is  in  the  ECCS  mini-flow  line  to  the 
refueling  water  storage  tank.  The 
proposed  design  change  will,  in  effect, 
remove  this  valve  from  the  system  by 
removing  its  internals.  Thus,  the  flow 
path  will  always  be  open  and 
verification  of  its  position  will  no  longer 
be  required  since  the  valve  cannot  be 
closed.  The  proposed  change  would 
delete  ECCS  mini-flow  isolation  valve 
10"-068  from  the  list  of  valves  subject  to 
surveillance  requirement  4.52.a. 

Basis  for  no  significant  hazards 
consideration  determination:  TTie 
Commission  has  provided  guidance 
concerning  the  application  of  standards 
for  determining  whether  a  significant 
hazards  consideration  existing  by 
providing  certain  examples  (48  FR 
14870)  of  amendments  that  are 
considered  not  likely  to  involve 
significant  hazards  considerations. 
Example  (vi)  relates  to  a  change  which 
either  may  result  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin,  but 
where  the  results  of  the  change  are 
clearly  within  all  acceptance  criteria 
with  respect  to  the  system  or  comportent 
specified  in  the  Standard  Review  Plan. 

Standard  Review  Plan  Section  6.3, 
"Emergency  Core  Cooling  System," 
states  that  the  frequency  and  scope  of 
periodic  ECCS  surveillance  testing  to 
verify  operability  must  be  adequate.  The 
proposed  change  will  no  longer  require 
that  the  position  of  ECCS  mini-flow 
isolation  valve  10"-068  be  verified  to  be 
locked  open  at  least  once  every  12 
hours.  The  purpose  of  the  existing 
surveillance  requirement  is  to  ensure 
that  the  ECCS  mini-flow  path  is  always 
open.  A  design  change  which  will 
remove  the  valve  internals  and  maintain 


this  flow  path  always  open,  thus 
removing  the  valve  internals,  is 
equivalent  to  the  existing  surveillance 
requirement.  Removal  of  the  internals  of 
manual  valve  10'-068  will  not  affect 
operation  of  die  ECCS.  This  valve  is 
presently  lodged  open.  The  valve  body, 
valve  cover  and  piping  will  retain  the 
existing  seismic  category  and  quality 
class.  Removal  of  valve  10'-O68 
internals  will  ensure  the  common 
portion  of  piping  between  the  refueling 
water  storage  tank  and  engineered 
safety  features  pumps  mini-flow  line 
will  be  open  without  reliance  on 
administrative  controls.  Because  this 
flow  path  will  be  maintained  open  even 
with  the  proposed  change,  the  SRP 
acceptance  criteria  are  met;  therefore, 
the  proposed  change  is  similar  to 
example  (vi)  and  does  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  General  Library.  University  of 
California  at  Irvine,  Irvine,  California 
92713. 

Attorney  fw  Licensees:  Charles  R. 
Kocher,  Esq..  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue. 
P.O.  Box  800,  Rosemead,  Cahfomia 
91770  and  Orrick,  Herrington  &  Sutcliffe. 
Attn.:  David  R.  Pigott,  Esq..  800 
Montgomery  Street,  San  Francisco. 
California  94111. 

NRC  Project  Director  George  W. 
Knighton. 

Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant, 
Unit  2.  Limestone  County,  Alabama 

Date  of  amendment  request:  August 
23,  September  4,  and,  November  13. 
1984,  April  3.  May  8,  June  27.  November 
20,  and,  December  30, 1985  and  April  29, 
1986. 

Description  of  amendment  request: 
Amendment  would  revise  the  Technical 
Specifications  (TS)  of  the  operating 
license  to:  (1)  Modify  the  core  physics, 
thermal  and  hydraulic  limits  to  be 
consistent  with  the  reanalyses 
associated  with  replacing  about  one- 
third  of  the  core  during  the  Cycle  6  core 
reload  outage  and  (2)  reflect  changes  in 
various  specifications  as  a  result  of 
plant  modifications  performed  during 
the  outage.  This  amendment  request 
was  previously  noticed  on  November  21, 
1984  (49  FR  4S975). 

During  the  review  of  die  amendment 
request  TVA  has  responded  to  staff 
requests  for  additional  details  for 
certain  items.  In  addition,  TVA  has 
updated  the  TS  pages  involved  and 
made  administrative  corrections.  The 
sabmittals  made  since  the  original 
notice  and  a  description  of  the 
information  contained  follows: 


1.  September  4. 1964— This  submittal 
provides  an  administrative  correction  to 
add  a  missing  page. 

2.  November  13, 1984 — This  submittal 
administratively  submits  WCAP-10507 
to  the  Browns  Ferry  Unit  2  docket 
providing  specific  data  regarding  the 
four  Westinghouse  demonstration  fuel 
elements. 

3.  April  3. 1985 — This  submittal  is 
supplement  1  to  the  August  23, 1984 
amendment.  It  makes  changes  to  the  TS 
to  reference  the  Westinghouse  quad  + 
fuel.  The  four  Westinghouse  design  fuel 
assemblies  to  be  baded  into  Browns 
Ferry  unit  are  described  in  WCAP- 
10507.  forwarded  to  NRC  by 
Westinghouse  letters  dated  June  5  aiul 
July  20, 1964.  This  report  was  formally 
submitted  to  the  Unit  2  docket  by  the 
November  13, 1984  submittal.  The 
assemblies  are  being  loaded  for 
demonstration  purposes  in  core 
locations  with  sufficient  power  margin 
that  thermal  limits  applicable  to  General 
Electric  P8x8R  fuel  are  bounding  by  a 
substantial  margin. 

4.  May  6, 1985— This  submittal 
provided  additional  information 
regarding  the  analog  trip  system 
instrumentation  in  response  to  a  staff 
request. 

5.  June  27. 1985— This  submittal 
transmitted  an  updated  copy  of  NEDO- 
24088-2  revision  1  (May  1985),  a  loss  of 
coolant  analysis  for  Unit  2,  which  was 
submitted  with  the  August  23, 1984 
application. 

6.  November  2a  1985— This  submittal 
updated  the  May  B,  1985  submittal 
regarding  the  analog  trip  system 
instrumentation. 

7.  December  30. 1985— This  submittal 
is  supplement  2  to  die  August  23, 1984 
application.  It  contains  revised  core 
parameters  consistent  with  NEDO- 
24088-2  revision  1  and  provides  new 
calibration  frequency  and  indicator 
range  for  the  reactor  pressure 
instrumentations  in  the  analog  system. 
In  addition,  many  minor  administrative 
and  typographical  errors  have  been 
made  to  die  TS.  The  changes  to  the  TS 
made  by  intervening  amendments 
affecting  the  same  pages  that  are 
included  in  this  amendment  were  also 
incorporated  in  the  TS. 

8.  April  29, 1986— This  submittal  is 
supplement  3  to  the  August  23, 1984 
application.  It  contains  a  revised 
calibration  frequency  for  the  reactor 
pressure  instrumentations  from  "once/ 
operating  cycle"  to  "once/18  months" 
for  the  required  calibration  interval  in 
response  to  a  staff  request.  It  also 
contains  added  requirements  for  trip 
level  setting,  functional  test,  and 
calibration  for  the  trip  input  to  the 
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Reactor  Protection  System  (RPS)  for 
"Low  Scram  Pilot  Air  Header  Pressure." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  by  providing  examples  of 
actions  that  are  likely,  and  are  not 
likely,  to  involve  significant  hazards 
considerations  (48  FR  14870).  Three 
examples  of  actions  not  likely  to  involve 
significant  hazards  considerations  are: 

(i)  A  purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature. 

(ii)  A  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the 
technical  specifications:  for  example,  a 
more  stringent  surveillance  requirement. 

(iii)  For  a  nuclear  power  reactor,  a 
change  resulting  from  a  nuclear  reactor 
core  reloading,  if  no  fuel  assemblies 
significantly  different  from  those  found 
previously  acceptable  to  the  NRC  for  a 
previous  core  at  the  facility  in  question 
are  involved.  This  assumes  that  no 
significant  changes  are  made  to  the 
acceptance  criteria  for  the  technical 
specifications,  that  the  analytical 
methods  used  to  demonstrate 
conformance  with  the  technical 
specifications  and  regulations  are  not 
significantly  changed,  and  that  NRC  has 
previously  found  such  methods 
acceptable. 

Each  of  the  changes  to  the  TS 
described  above  is  encompassed  by  one 
of  the  above  examples  of  actions  not 
likely  to  involve  a  significant  hazards 
consideration  or  is  otherwise  bounded 
by  the  criteria  for  such  a  determination. 
The  basis  for  this  determination  for  each 
of  the  changes  is  discussed  below. 

1.  The  content  of  this  submittal  is  an 
administrative  correction  encompassed 
by  example  (i). 

2.  The  content  of  this  submittal  is  an 
administrative  action  encompassed  by 
example  (i). 

3.  The  content  of  this  submittal 
includes  administrative  changes  to  make 
proper  references  to  the  four 
Westinghouse  load  and  fuel  assemblies 
which  are  encompassed  by  example  (i). 
The  loading  of  the  four  elements  is 
encompassed  within  example  (iii)  as 
indicated  in  the  previous  notice  (item  1). 

4.  The  content  of  this  submittal  is 
encompassed  by  the  previous  notice 
regarding  the  analog  trip  system  (item 

!)• 

5.  The  content  of  this  submittal  is  an 

administrative  update  to  the  original 
notice  and  encompassed  within  example 


6.  The  content  of  this  submittal  is 
encompassed  by  the  previous  notice 
regarding  the  analog  trip  system  (item 

!)• 

7.  The  content  of  this  submittal  is 

revised  core  parameters  which  is 
encompassed  by  example  (iii)  as 
indicated  in  the  original  notice  (item  1) 
and  a  new  calibration  frequency  which 
is  encompassed  within  example  (ii).  It 
also  contains  administrative  and 
typographical  corrections  and  the  TS 
updating  which  are  encompassed  within 
example  (i). 

&  The  content  of  this  submittal  is  a 
revised  calibration  frequency  which  is 
encompassed  within  example  (ii)  and 
the  added  requirement  for  the  trip  level 
setting,  functional  test  and  calibration 
for  the  trip  system  to  the  RPS  system 
which  is  encompassed  within  example 
(ii). 

Since  all  of  the  changes  to  the  TS 
given  in  the  areas  above  are 
encompassed  by  an  example  in  the 
guidance  provided  by  the  Commission  of 
actions  not  likely  to  involve  a  significant 
hazards  consideration  or  otherwise  meet 
the  necessary  criteria,  the  staff  has 
made  a  proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest.  Athens,  Alabama  35611. 

Attorney  for  licensee:  H.S.  Sanger,  Jr.. 
Esquire,  General  Counsel,  Tennessee 
Valley  Authority,  400  Commerce 
Avenue,  E  llB  33C.  Knoxville. 
Tennessee  37902. 

NRC  Project  Director:  Daniel  R. 
MuUer. 

Tennessee  Valley  Authority,  Docket 
Nos.  5»-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant.  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request:  February 
12. 1988. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TS)  of  the 
Browns  Ferry  Nuclear  Plant.  Units  1,  2 
and  3,  to  clarify  the  requirements  for 
Seismic  Restraints,  Supports  and 
Snubbers  (SRSS)  by  adopting 
requirements  which  are  consistent  with 
the  Standard  Technical  Specifications 
(STS)  for  boiling  water  reactors.  This 
change  would  allow  72  hours  to  perform 
corrective  actions  on  the  SRSS  when  in 
the  refueling  or  shutdown  modes,  as  is 
already  allowed  for  in  the  startup  and 
run  modes  of  operation,  and  delete  the 
requirement  that  all  SRSS  be  operable 
prior  to  reactor  startup. 

The  TS  are  revised  in  Section  3.6.H  to 
reflect  the  limiting  conditions  for 
operation  given  in  the  STS.  This  results 


in  improved  clarity  and  allows  for  72 
hours  to  replace  or  restore  the 
inoperable  SRSS  when  in  the  shutdown 
or  refueling  modes.  The  requirements  in 
effect  for  startup/standby  mode  and  run 
will  not  be  changed  since  the  72  hours  to 
perform  corrective  action  in  these 
modes  is  already  allowed.  However,  the 
restriction  that  all  SRSS  be  operable 
prior  to  reactor  startup  would  be  deleted 
by  adopting  STS  language. 

Section  3.6.H  specifies  limiting 
conditions  and  actions  applicable  to 
SRSS  for  all  safety  systems.  The  basis 
for  this  requirement  is  to  ensure 
integrity  of  the  safety  systems  which 
depend  upon  SRSS  to  accommodate 
anticipated  loads  during  a  seismic  event. 
Because  SRSS  are  only  required  for 
relatively  low  probability  events,  72 
hours  is  allowed  for  repair  or 
replacement.  The  proposed  amendment 
would  not  compromise  plant  safety  in 
that  the  only  substantive  change 
requested  is  to  allow  72  hours  to  replace 
or  restore  the  inoperable  SRSS  when  in 
the  shutdown  or  refueling  mode.  This 
allowance  is  already  provided  for  in  the 
startup  and  nm  modes  which  normally 
have  more  restrictive  requirements  than 
shutdown  and  refueling.  Therefore,  no 
significant  loss  of  safety  margin  should 
result  by  allowing  the  same  time  period 
to  perform  corrective  actions  when  in 
shutdown  or  refueling  modes  that  is 
allowed  in  startup  and  run  modes.  The 
proposed  amendment  also  reflects  the 
guidance  provided  in  NUREG-0123,  the 
Standard  Technical  Specifications. 
The  impact  on  nuclear  safety  of 
starting  up  with  an  inoperable  SRSS  and 
thereby,  entering  a  72-hour  LCO  is 
equivalent  to  having  an  SRSS  inoperable 
in  any  72-hour  period  during  reactor 
operation.  Therefore,  elimination  of  the 
specific  restriction  on  reactor  startup 
with  an"  inoperable  SRSS  versus  72 
hours  allowable  repair  time  has  no 
significant  safety  impact.  It  should  be 
noted  that  instances  of  starting  the 
reactor  prior  to  completing  a  SRSS 
repair  would  rarely  occur.  The  BWR 
STS  contain  no  similar  restriction  on 
startup.  ■ 

The  present  wording  of  TS  does  not 
allow  any  time  to  perform  corrective 
action  on  SRSS  when  in  the  shutdown  or 
refueling  mqdes,  resulting  in  overly 
restrictive  limiting  conditions  when 
snubbers  are  out  of  service  during  those 
operating  modes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Licensee  evaluated  the  proposed 
amendment  in  accordance  with  the 
standards  provided  in  10  CFR  50.92(c) 
and  determined  that: 


1.  The  proposed  amendment  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  since  the 
probability  of  occurrence  of  any 
evaluated  accident  does  not  depend  on 
SRSS  being  operable  and  the 
consequences  of  any  accident  which 
would  be  dependent  on  the  operability 
of  SRS8,  would  be  less  severe  during 
shutdown  or  refueling  mode  than  a 
similar  accident  in  the  startup  or  run 
modes  of  operation  which  already  have 
a  72  hour  allowance  to  perform  repair  or 
replacement  of  the  SRSS. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
this  change  does  not  remove  any 
equipment  or  affect  the  performance  of 
any  equipment  in  ways  not  previously 
evalua'nd. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety  for  the  same  reasons  as 
described  in  items  (1)  and  (2)  above,  and 
also  because  the  proposed  TS  is 
consistent  with  the  guidance  provided  in 
the  STS  and  finally  because  no 
surveillance  requirements  would  be 
changed.  Therefore,  the  licensee 
proposed  to  determine  that  the  proposed 
amendment  doesjiot  involve  significant 
hazards  considerations. 

The  staff  has  reviewed  the  licensee's 
determination  and  finds  it  acceptable, 
therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
and  Forrest,  Athens,  Alabama  35611. 

Attorney  for  licensee:  H.S.  Sanger,  Jr.. 
Esquire,  General  Counsel,  Tennessee 
Valley  Authority,  400  Commerce 
Avenue,  E  llB  33C,  Knoxville, 
Tennessee  37902. 

NRC  Project  Director:  Daniel  R. 
Muller. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3. 
Limestone  Couoty,  Alabama 

Date  of  amendment  request:  February 
24, 1986. 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Technical  Specifications  (TS)  to 
expand  the  structural  integrity 
specifications  to  include  the  balance  of 
ASME  Code  Class  1.  2  and  3  equivalent 
systems.  These  specifications  address  a 
problem  discussed  in  NRC's  letter  from 
R.J.  Clark  to  H.G.  Parris  dated  April  20. 
1964. 


The  proposed  amendment  would 
replace  the  Limiting  Condition  for 
Operation  (LCO)  3.6.G  of  the  Browns 
Ferry  Nuclear  Plant  (BFN)  Units  1.  2  and 
3  TS.  page  numbers  183  and  196 
respectively,  to  expand  applicability  to 
include  not  only  the  primary  coolant 
boundary  but  also  the  balance  of  ASME 
Code  Class  1,  2  and  3  equivalent 
systems. 

The  regulations  for  inservice 
inspection  (10  CFR  50.55a(g))  were 
changed  on  February  27, 1976,  to  require 
that  facility  inservice  inspection  (ISI) 
programs  be  periodically  updated  to 
later  editions  of  the  ASME,  Boiler  and 
Pressure  Vessel  Code.  Section  XI.  In 
order  to  eliminate  conflicts  between  ISI 
requirements  in  the  TS  and  those 
specified  by  regulation,  10  CFR 
50.55a(g)(ii)  requires  that  TS  be  changed 
to  reference  10  CFR  50.55a  rather  than 
contain  details  of  a  specific  ISI  program. 
The  surveillance  requirement  for  ISI  has 
already  been  revised  to  include  this 
reference  by  BFN  amendment  numbers 
98,  92,  and  65.  Revising  the  LCO  as 
described  here  will  provide  additional 
clarification  and  broaden  the 
requirements  of  LCO  3.6.G  to  be  similar 
to  Standard  Technical  SpeciHcations 
(STS).  The  proposed  change  should  not 
compromise  nuclear  safety  since  it 
results  in  an  increase  in  TS 
requirements  and  is  consistent  with 
STS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations.  Two  of  these  examples 
are:  (ii)  A  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  included  in  the  TS; 
and  (vii)  A  change  to  make  a  license 
conform  to  changes  in  the  regulations 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations. 

The  proposed  amendments  concerning 
the  inclusion  of  ASME  Code  Class  1,  2 
end  3  equivalent  systems  is  in  response 
to  an  NRC  request  regarding  a  change  in 
10  CFR  50.55a(g)  which  required  a  TS 
change.  Also  the  change  will  result  in 
additional  requirements  which  are 
similar  to  STS  and  are  therefore 
encompassed  by  the  above  examples. 

The  Commission  has  also  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 


in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  or  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  no  operability  or  surveillance 
requirements  for  systems,  structures  or 
components  used  to  terminate  or 
mitigate  accidents  would  be  reduced 
and  no  equipment  changes  are  involved. 

The  proposed  changes  will  not  involve 
a  significant  reduction  in  a  margin  of 
safety  since  the  changes  conform  to 
NRC  guidance  in  STS  and  actually 
increase  the  requirements  for  structural 
integrity  over  the  current  TS 
requirement. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  the  criteria  for  which 
no  significant  hazards  consideration 
exists  and  are  encompassed  by  the 
above  examples,  the  licensee  proposed 
to  determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

The  staff  has  reviewed  the  licensee's 
proposed  determinations  and  finds  it 
acceptable,  therefore,  the  staff  proposes 
to  determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
and  Forrest,  Athens,  Alabama  35611. 

Attorney  for  licensee:  H.S.  Sanger,  Jr., 
Esquire,  General  Counsel,  Tennessee 
Valley  Authority,  400  Commerce 
Avenue,  E  llB  33C,  Knoxville, 
Tennessee  37902. 

NRC  Project  Director  Daniel  R. 
Muller. 

Vermont  Yankee  Nudear  Power 
Corporation.  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
VeraoD.  Vennont 

Date  of  application  for  amendment 
April  25. 1986 

Description  of  amendment  request-  By 
letter  dated  April  25, 1986,  the  licensee. 
Vermont' Yankee  Nuclear  Power 
Corporation,  submitted  a  proposed 
license  amendment  for  NRC  review  and 
approval  which  would  revise  the 
Vermont  Yankee  Technical 
Specifications  to  authorize  the  hcensee 
to  increase  the  storage  capacity  of  the 
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spent  fuelpool  from  the  present 
capacity  of  2000  hiel  assemblies  to  2870 
fuel  assemblies.  The  change  wouki  be 
accomphsfaed  bj  the  installatian  of  high 
density  fnd  reck  modales  with  center  to 
center  clearances  between  cells  of  6.218 
inches  compared  to  the  current  design  of 
7.0  inches.  The  racks  would  utilize  a 
neutron  absorbing  material  between 
cells  to  asaare  a  snbcritical 
configuration. 

Basis  forpropoaed  no  significant 
hazards  consideration  determination: 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  in  10  CFR  50.92  by 
providing  certain  examples  (SI  FR  7751). 
One  of  the  examples  of  actions  not 
likely  to  involve  a  signiQcant  hazards 
consideration  is: 

(x)  An  expansioQ  of  the  storage 
capacity  of  a  spent  fuel  pool  when  all  of 
the  following  are  satisfied: 

(1)  The  storage  expansion  method 
consists  of  either  replacing  existing 
racks  with  a  design  which  allows  closer 
spacing  between  stored  spent  fuel 
assemblies  or  placing  additional  racks 
of  the  original  design  on  the  pool  floor  if 
space  permits; 

(2]  The  storage  expansion  method 
does  not  involve  rod  consolidation  or 
double  tiering; 

(3)  The  Keff  of  the  pool  is  maintained 
less  than  or  equal  to  0.95;  and 

(4)  No  new  technology  or  unproven 
technology  is  utilized  in  either  the 
construction  process  or  the  analytical 
techniques  necessary  to  justify  the 
expansion. 

The  storage  expansion  method 
proposed  by  Vermont  Yankee  consists 
of  replacing  existing  racks  with  a  design 
which  allows  closer  spacing  between 
stored  fuel  element  assemblies,  thereby 
meeting  criteria  (1).  Neither  rod 
consolidation  nor  double  tiering  is 
involved  thus  criteria  (2)  is  satisfied. 
The  licensee  has  stated  that  the  Keff  of 
the  pool  will  be  maintained  less  than  or 
equal  to  0.95,  thereby  meeting  criteria 
(3).  Also,  the  licensee  has  stated  that  no 
new  or  improved  technology  is  utilized 
in  either  the  construction  process  or  the 
analytical  techniques  necessary  to 
justify  the  expansion.  All  four  criteria  of 
example  (x)  are  therefore  satisfied. 

Therefore,  the  change  is  similar  to 
Commission  example  (x).  Accordingly, 
the  Commission  proposes  to  determine 
that  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont  05301. 

Attorney  for  licensee:  )ohn  A. 
Ritscher,  Esquire,  Ropes  and  Gray,  225 
Franklin  Street,  Boston.  Massachusetts 
02110. 


NRC  Project  Director  Daniel  R. 
Muller. 

Wisconsin  Public  Service  Cocporalioa. 
Docket  Na  50-305.  Kawaumae  Nuclear 
Power  Plant,  Kewauaae  County, 
WisconsiD 

Date  of  amendment  request  May  1, 
1986. 

Description  of  amendment  request: 
This  amendment  would  delete  specific 
snubber  testing  and  serveillance 
requirements  from  the  Technical 
Specifications  (TS).  revise  associated 
Umiting  conditions  for  operation  in  the 
TS  and  indude  appropriate  snubbers  in 
the  plant  Inservice  Inspection  Plan. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
There  are  four  affected  TS  Sections  and 
a  change  to  the  Table  of  Contents.  TS 
3.14  Shock  Suppressors  (Snubbers)  is 
being  changed  to  make  it  consislent 
with  10  CFR  50.55a(g)(4)  and  to  clarify 
language  of  the  TS.  TS  3.14(b)  is  being 
revised  to  both  clarify  the  language 
regarding  time  required  to  repair  a 
snubber  and  to  gain  consistency  with 
other  Kewaunee  TS  with  similar 
provisions.  TS  4.2a.l  is  being  changed  to 
both  make  the  section  consistent  with  10 
CFR  50.55a(g)(4)  and  to  effect  an 
administrative  change,  namely,  moving 
the  Anchor-Hohh  snubber  reference 
from  TS  4.14b  to  4.2a.l.  The  fourth  TS 
change  is  to  delete  Section  4.14  in  order 
to  bring  its  former  requirements  into 
consistency  with  10  CFR  50.55a(g)(4). 
The  rule  requires  the  adoption  of  the 
ASME  Boiler  and  Pressure  Vessel  Code; 
the  Code  contains  a  snubber  inspectioft 
section  which  the  licensee  has 
incorporated  into  his  Inservice 
Inspection  Plan;  thus,  making  TS  4.14 
uiuKcessary.  The  Table  of  Contents  is 
being  revised  to  reflect  the  above  TS 
changes  and  is  an  entirely  editorial 
action. 

The  Commission  has  provided 
guidance  for  the  application  of 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  examples  of  amendments 
that  are  considered  likely  to  involve 
significant  hazards  considerations  (48 
FR  14870).  Two  of  these  examples  are: 
(i)  a  purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency 
throughout  the  technical  specifications, 
correction  of  an  error,  or  a  change  in 
nomenclature;  and 

(vii)  a  change  to  make  a  license 
conform  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations. 

All  of  the  changes  fall  into  one  or  both 
categories.  As  a  consequence  the  staff 


has  made  a  proposed  determination  that 
the  application  for  amendment  involves 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Leammg  Center.  2420  Nicolet 
Drive,  Green  Bay.  Wisconsin  54301. 

Attorney  for  licensee:  Steven  E. 
Keane,  Esquire,  Foley  and  Lardner.  777 
E.  Wisconsin  Avenue.  Milwaukee. 
Wisconsin  53202. 

NRC  Project  Directorate:  George  E. 
Lear. 

PREVIOUSLY  PUBLISHED  NOTICES 
OF  CONSUJERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  because  time  did  not 
allow  the  Commission  to  wait  for  this  bi- 
weekly notice.  They  are  repeated  here 
because  the  bi-weekly  notice  hsts  all 
amendments  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duke  Power  Company,  Docket  Nos.  50- 
389  and  50-370,  McGuire  Nuclear 
Station.  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  March  20. 
1988. 

Brief  description  of  amendment:  The 
amendments  would  permit  use  of 
Transnuclear,  Inc..  multielement  spent 
fuel  shipping  casks  for  transporting 
spent  fuel  from  Oconee  Nuclear  Station 
to  McGuire  Nuclear  Station. 

Date  of  publication  of  individual 
notice  in  Federal  Register  May  29, 1986 
(51  FR  19428). 

Expiration  date  of  individual  notice: 
June  27, 1986. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
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complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  N  W..  Washington,  D  C. 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Director,  Division  of  Licensing. 

Arizona  Public  Service  Company,  et  aL 
Docket  No.  STN  50-528.  Palo  Verde 
Nuclear  Generating  Station,  Unit  1, 
Maricopa  County,  Arizona 

Date  of  application  for  amendment: 
February  5. 1986. 

Brief  description  of  amendment:  The 
amendment  authorizes  additional  sale 
and  leaseback  transactions  of  Public 
Service  Company  of  New  Mexico's 
ownership  share  in  Palo  Verde  Unit  1 
until  August  31. 1986. 

Dote  of  Issuance:  |une  2, 1986. 

Effective  Date:  June  2, 1986. 

Amendment  No.:  6. 

Facility  Operating  License  No.:  NPF- 
41:  Amendment  revised  the  license. 


Dates  of  Initial  Notice  in  Federal 
Register  March  10. 1986  (51  FR  8259). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  2, 1986. 

No  significant  hazards  consideration 
comments  were  received:  No. 

Local  Public  Document  Room 
Location:  Phoenix  Public  Library. 
Business.  Science  and  Technology 
Department,  12  East  McDowell  Road. 
Phoenix,  Arizona  85004. 

Boston  Edison  Company.  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth,  Massachusetts 

Date  of  application  for  amendment: 
February  28. 1986. 

Brief  description  of  amendment:  The 
amendment  changes  the  pressure- 
temperature  limit  curves  on  Technical 
Specification  Figures  3.6.1  and  3.6.2  to 
more  accurately  reflect  the  neutron 
exposure  of  the  reactor  pressure  vessel 
during  operation  of  the  Pilgrim  Station. 
The  change  consists  of  relabeling  the 
curves  from  6.68  effective  full  power 
years  (EFPY)  to  8.0  EFPY  and  from  8.0 
EFPY  to  10.0  EFPY. 

Date  of  issuance:  May  28, 1986. 

Effective  date:  May  28. 1986. 

Amendment  No.:  94. 

Facility  Operating  License  No.  DPR- 
35.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  9, 1986  (51  FR  12224). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  28, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Boston  Edison  Company,  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth,  Massachusetts 

Date  of  a  lication  for  amendment: 
February  28. 1986. 

Brief  description  of  amendment-  The 
amendment  deletes  'Technical 
Specification  Section  6.15  relative  to 
environmental  qualification  of  safety- 
related  electrical  equipment.  This 
Technical  Specification  was  rendered 
obsolete  by  Rule  10  CFR  50.49.  which 
was  adopted  by  the  Commission  on 
January  21, 1983,  and  amended  on 
November  19. 1984. 

Date  of  issuance:  May  28. 1986. 

Effective  date:  30  days  after  date  of 
issuance. 

Amendment  No.:  95. 

Facility  Operating  License  No.  DPR- 
35.  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  April  23, 1986  (51  FR  15393). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  28, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Commonwealth  Edison  Company, 
Docket  No.  50-454,  Byron  Station,  Unit 
No.  1  Ogle  County,  Illinois 

Date  of  Application  for  Amendment- 
March  11, 1986,  as  supplemented. 

Brief  Description  of  Amendment-  The 
amendment  approves  changes  to  the 
Technical  Specifications  that  replace  the 
minimum  differential  pressure  for  the 
Residual  Heat  Removal  (RHR)  pumps 
with  the  RHR  pump  Minimum 
Acceptable  Performance  Curve. 

Date  of  Issuance:  June  6. 1986. 

Effective  Date:  June  6. 1986 

Amendment  No.:  3. 

Facility  Operating  License  No.  NPF- 
37:  Amendment  revised  the  Technical 
Specifications. 

Date  of  Initial  Notice  in  Federal 
Register:  April  9, 1986  (51  FR  12226). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  6. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Rockford  Public  Library.  215 
N.  Wyman  Street,  Rockford.  Illinois. 

Commonwealth  Edison  Company. 
Docket  No.  50-249,  Dresden  Nuclear 
Power  Station,  Unit  No.  3,  Grundy 
County,  Illinois 

Date  of  application  for  amendment: 
March  31. 1986. 

Brief  description  of  amendment:  The 
amendment  revises  the  high  flow 
isolation  setpoint  for  the  Dresden  Unit  3 
Isolation  Condenser  Return  Line 
because  of  a  change  in  instrumentation 
and  clarifies  the  Limiting  Condition  for 
Operation  Bases  page  3/4.2-31,  second 
paragraph,  relative  to  the  use  of  the  new 
instrumentation  and  setpoint. 

Date  of  issuance:  May  27. 1988. 

Effective  date:  May  27. 1986. 

Amendment  No.:  86. 

Facility  Operating  License  No.  DPR- 
25.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23. 1986  (51  FR  15395). 

The  Conrunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  27. 1986. 
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No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Morris  PaWic  Library,  804 
Liberty  Street,  Moms,  Illinois  60450. 

GPU  Nuclear  Caqioratiaii,  Docket  No. 
50-219,  Oyster  Creak  Ntidair 
Generating  Statioa.  Ocean  Cmmty.  New 
Jersey 

Date  of  applicatioa  for  amendment- 
January  30. 1986  (TSCR  133). 

Brief  description  ofameodment:  This 
amendment  authorizes  changes  to 
Section  3.3  of  the  Appendix  A  Technical 
Specifications  (TS)  pertaining  to  the 
limiting  conditions  for  operatitm  {LCO) 
when  one  of  the  two  trains  of  the 
Standby  Gas  Treatment  System 
(SECTS)  is  declared  inoperable.  The 
changes  are  to  die  power  operation  and 
the  refueling  reactor  operabon  modes  in 
TS  3.5.B.3.a.l  and  3^.B.3.b.l, 
respectively.  The  cbange  for  both 
reactor  operation  modes  will  lessen  the 
requirement  on  when  the  other  ^GTS 
must  be  demonstrated  operable.  The 
change  is  from  within  2  boors  in  the 
previous  TS  to  within  2  hours  unless 
significant  painting,  fire,  or  chemical 
release  has  taken  place  in  the  btiilding 
within  12  hours  and  then  within  1  hour 
of  the  end  of  tke  12-hour  period. 

Date  of  issuance:  May  2a  1986. 

Elective  date:  May  2a  1986. 

Amendment  Noj  103. 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  IZ  1986  (51  FR  8593). 

The  (Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  za  1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  Coonty  Library.  101 
Washington  Street.  Toms  River,  New 
Jersey  08753.  ■= 

GPU  Nuclear  Corporation,  et  ai..  Docket 
No.  50-289,  Three  Mle  Island  Noclear 
Station.  Unit  No.  1,  Dauphin  Comty, 
Pennsylvania 

Date  of  application  for  amendment: 
June  5. 1961,  as  revised  April  5. 1983, 
July  10, 1984.  and  October  2, 1985. 

Brief  description  of  amendment  The 
amendment  removes  the  current  reactor 
vessel  material  surveillance 
requirements  from  the  Technical 
Specifications  for  TMI-1.  The  reactor 
vessel  material  surveillance 
requirements  of  10  CFR  Part  50, 
Appendix  H,  will  be  satisfied  through 
compliance  with  BftW  Topical  Report 
BAW-1543,  Rev.  2A. 

Date  of  issuance:  May  27, 1986. 


Effective  date:  May  27, 198a 

Antendment  No.  118. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fadaral 
Register  November  2a  1985  (50  FR 
47863). 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  27. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Pnbbcabons 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisbmg. 
Pennsylvania  1712& 

Louisiana  Powoi  and  Light  CoBfipany,  et 
al.  Docket  No.  5»-382.  Waterford  Steam 
Electoic  StaiioB,  Unit  S.  SL  Chartes 
Parish,  Loowinna 

Dates  of  Application  for  Amendment: 
December  2. 1985;  AprU  3. 198a 
Brief  Description  of  Amendment  The 
•  amendment  revises  the  Technical 
Specifications  by  deleting  the  CPC  Type 
I  and  Type  U  addressable  constants: 
incorporating  the  results  of  the 
Waterford  3  COLSS  out-of-service 
analysis;  revising  the  requirements  for 
low  temperatnre  overpressure  protecbon 
to  allow  hydrostatic  tests  in  Mode  4  and 
allowing  the  measurement  of  moderator 
temperature  coefficient  to  be  taken  at 
any  power  level  greater  then  15%  prior 
to  reaching  40  EFPD  core  bumup  rather 
than  within  7  EFPD  of  reaching  40  EFPD 
core  bumup. 
Date  of  Issuance:  May  sa  198a 
Effective  Date:  May  30, 198a 
Amendment  Na:  a 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Date  of  Initial  Notices  in  Federal 
Register  March  12, 1986  (51  FR  8596), 
March  26, 1986  (51  FR  10463-10466). 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  May  3a  198a 

No  significant  hazards  consideration 
comments  were  received:  No. 

LocaJ  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  New 
Orleans.  Louisiana  70122. 

Maine  Yankee  Atonnc  Pwwei  Company, 
Docket  No.  59-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment 
April  23, 1985  as  supplemented  October 
7. 19B5. 

Brief  description  of  amendment  This 
amendment  adds  additional  manual 


containment  isolation  valves  and 
blowdown  and  body  vent  valves  on 
instrument  lines  to  the  list  of  manual 
containment  isolation  valves  that  may 
be  repositioned  under  administrative 
control  without  taking  specific 
compensatory  measures.  This  will 
permit  flow  tesfing  of  post  accident 
hydrogen  purge  and  analysis  systems,  as 
well  as  obtaining  containment 
atmospheric  samples  of  analysis. 

Date  of  issuance:  May  27. 198a 

Effective  Date:  May  27, 198a 

Amendment  No.:  80. 

Facility  derating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  January  15. 1986  (51  FR  1868  at 
1877). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  27. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  Wiscasset  Maine. 

Nebraska  Pubtic  Power  District,  Docket 
No.  50-298,  Cooper  Nodear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 
December  la  1985  as  modified  by  letter 
dated  January  13, 1986. 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
Specifications  to:  (1)  Correct  an  error  in 
the  BASES  which  defines  Umiting 
control  rod  pattern,  (2)  reflect 
organizational  changes.  (3)  revise  the 
BASES  for  the  turbine  stop  valve  scram, 
(4)  revise  instrumentation  tables  to 
accurately  indicate  the  nomenclature 
used  in  the  utility's  equipment  database 
for  those  instruments,  (5)  restore 
previously  deleted  instnunents  to  an 
instiTunent  table,  (sy  change  tides,  text 
and  BASES  relating  to  "Jet  Pump  Flow 
Mismatch  "  to  refer  to  "Recirculation 
F>ump  Flow  Mismatch",  (7)  revise  tables 
which  list  testable  penetrations  and 
containment  isolation  valves  to  include 
additional,  existing,  penetrations  and 
valves,  and  (8)  revise  the  "Reactor 
Water  Level  indication  Correlation" 
figure. 

Date  of  issuance:  May  2a  1986. 

Effective  date  May  2a  1986. 

Amendment  No~- 100. 

Facility  Operating  License  No.  DPR- 
62.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12. 1986  (51  FR  8597). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  20, 1986. 
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No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request 
December  31, 1985. 

Brief  description  of  amendment  The 
amendment  modifies  Technical 
Specification  3.1.1(f),  by  eliminating  the 
reference  to  the  "AEC",  and  by 
eliminating  the  reference  to  Section  6.9.2 
reportability  requirements  pertaining  to 
reactivity  anomalies. 

Date  of  issuance:  June  3, 1986. 

Effective  date:  June  3, 1986. 

Amendment  No.:  84. 

Facility  Operating  License  No.  DPR- 
63.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23. 1986  (51  FR  15402). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  3, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego.  New 
York  13126. 

r 

Northern  States  Power  Company, 
Docket  No.  50-263,  MonticeUo  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment 
March  7. 1986 

Brief  description  (^amendment  The 
amendment  revises  Technical 
Specifications  to  permit  operation  for 
Cycle  12.  The  changes  include 
administrative  changes  relating  to  the 
previously  approved  ARTS  (Average 
Power  Range  Monitor/Rod  Block 
Monitor/Technical  Specification) 
Improvement  Program  and  Operation  in 
the  expanded  power-flow  domain.  In 
addition.  Maximum  Average  Planar 
Linear  Heal  Generation  Rate 
(MAPLHGR)  limits  are  revised  to 
accommodate  a  new  fuel  type  (GE-7 
barrier  fuel)  and  extended  exposure  for 
some  existing  fuel. 

Date  of  issuance:  May  27, 198a 

Effective  date:  May  27. 1988. 

Amendment  No.:  44. 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23. 1986  (51  FR  15405). 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  27. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Environmental  Conservation 
Library.  Minneapolis  Public  Library.  300 
Nicollet  Mall,  Minneapolis,  Minnesota 
55401. 

Omaha  Public  Power  DistricL  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  application  for  amendment 
January  2a  1983. 

Brief  description  of  amendment  The 
amendment  transfered  the  recirculation 
heat  removal  system  surveillance 
requirements  from  the  containment  test 
part  of  the  TS  to  a  new  section  of  the  TS 
entiUed  "Recirculation  Heat  Removal 
System  Integrity  Testing."  The 
amendment  also  deleted  containment 
related  surveillance  requirements  that 
were  in  effect  in  early  plant  hfe  and  are 
no  longer  required  or  performed. 

Date  of  issuance:  June  3, 1986. 

Effective  date:  June  3, 198a 

Amendment  No.:  97, 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  22. 1963  (48  FR 
52804  at  52818). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  3, 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  E)ale  Clark  Library,  215 
South  15th  Street.  Omaha.  Nebraska 
68102. 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-^44,  Tro)an  Nuclear 
Plant,  Columbia  County,  Oregon  . 

Date  of  application  for  amendment 
November  1. 1985.  as  revised  January  28. 
1986. 

Brief  description  of  amendment  The 
amendment  would  allow  operation  to 
continue  for  72  hours  for  diagnosis  and 
repair,  for  the  case  where  one  or  more 
control  rod  assemblies  are  electrically 
inoperable  but  still  trippable. 

Date  of  issuance:  May  29. 1986. 

Effective  date:  May  29. 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Multnomah  County  Library, 
801  SW..  loth  Avenue,  Pordand,  Oregon 


Southern  California  Edison  Company  et 
al..  Docket  No.  50-206.  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  application  for  amendment 
June  8. 1984  as  modified  on  December 
17. 1985  and  supplemented  on  April  1, 
1986. 

Brief  description  of  amendment  The 
amendment  modifies  the  existing  fire 
protection  Technical  Specificatitms  to 
specify  that  when  certain  fire  protection 
equipment  is  inoperable  and  specified 
compensatory  measures  have  been 
instituted,  reactor  shutdown  is  not 
required  and  changing  of  operational 
modes  is  allowed. 

Date  of  issuance:  May  3a  198a 

Effective  date:  May  30, 198a 

Amendment  No.:  93. 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  Specifications. 

Dates  of  initial  notice  in  Federal 
Register  July  24. 1984  (49  FR  29922)  and 
April  23. 1986  (51  FR  15408). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  30. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Roatn 
location:  Main  Library,  University  of 
California,  P.O.  Box  19557,  Irvine. 
California  92713. 

Amendment  No.:  115 

Facility  Operating  License  No.  NPF-1: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  9, 1986  (51  FR  12237). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  29. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Multnomah  County  Library, 
801  SW..  10th  Avenue.  Pordand,  Oregon. 

Portland  General  Electric  Company,  et 
al.,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment 
April  11. 1986. 

Brief  description  of  amendment  The 
amendment  removes  the  maximum  total 
fuel  rod  weight  limit  of  1.780  grams  of 
uranium  from  Section  5.3.1  of  the 
Technical  Specifications. 

Date  of  issuance:  June  9. 1986. 

Effective  date:  June  9. 1986. 

Amendment  No.:  116. 

Facility  Operating  License  No.  NPF-1: 
Amendment  revised  the  Technical 
Specifications. 


BEST  COPY  AVAILABLE 
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Date  of  initial  notice  in  Federal 
Register  May  7, 1986  (51  FR  16933). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  9, 1986. 

Southern  California  Edison  Company  et 
al..  Docicet  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  application  for  amendment 
March  2&  1986. 

Brief  description  of  amendment-  The 
amendment  incorporates  revised 
Technical  Specifications  for  augmented 
high  energy  piping  inservice  inspection. 

Date  of  issuance:  May  30, 1986. 

Effective  date:  May  30, 1988. 

Amendment  No.  94. 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Re^ster  April  23. 1986  (51  FR  15411). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  30. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  MdRn  Library.  University  of 
California.  P.O.  Box  19559.  Irvine. 
California  92713. 

Southern  California  Edison  Company,  et 
aL  Docket  Nos.  30-361  and  30-362  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Dates  of  Applicant  of  Amendments: 
October  9, 1965. 

Brief  Description  of  Amendments:  The 
amendments  change  the  technical 
specifications  to  accommodate  Cycle  3 
operation. 

Date  of  Issuance:  May  16, 1986. 

Effective  Date:  May  16, 1986,  to  be 
fully  implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  47  and  36. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  Amendments  revised 
the  Technical  Specifications. 

Date  of  Initial  Notice  in  Federal 
Register  December  18, 1985  (50  FR 
51629).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  16, 1986. 

No  significant  hazards  consideration 
comments  were  received:  No. 

Local  Public  Document  Location: 
General  Library,  University  of  California 
at  Irvine.  Irvine.  California  92713. 


Southern  California  Edison  Company,  et 
al.  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County 
California 

Dates  of  Applicant  of  Amendments: 
October  9. 1985. 

Brief  Description  of  Amendments:  The 
amendments  change  the  technical 
specifications  to  allow  the  use  of  the 
refueling  machine  auxiliary  hoist  in 
conjunction  with  a  specially  designed 
four  or  five  finger  lift  tool  for  movement 
of  control  element  assemblies. 

Date  of  Issuance:  May  29, 1988. 

Effective  Date:  May  29. 1988.  to  be 
implemented  within  30  days  of  issuance. 

Amendment  Nos.:  48  and  37. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  Amendments  revised 
the  Technical  Specifications. 

Date  of  Initial  Notice  in  Federal 
Register  March  12, 1986  (51  FR  86017). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  29, 1986. 

No  significant  hazards  consideration 
comments  were  received:  No. 

Local  Public  Document  Room 
Location:  General  Library,  University  of 
Cahfomia  at  Irvine.  Irvine.  California 
92713. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  No.  50-338,  North  Anna 
Power  Station,  Unit  No.  1,  Louisa 
County,  Virginia 

Date  of  application  for  amendment: 
May  17, 1985,  as  superseded  November 
15. 1985. 

Brief  description  of  amendment:  This 
amendment  would  correct  errors 
presently  specified  in  the  NA-1  TS  for 
seismic  instrument  range  and  testing 
requirements,  and  delete  the  functional 
test  requirements  for  the  Auxiliary 
Building  Mat,  Reactor  Heat  Removal 
Pipe  Support  and  Component  Coohqg 
Heat  Exchanger  Support  Response 
Recorder.  In  addition,  the  amendment 
would  modify  the  scope  of  the  semi- 
annual channel  functional  test  for  the 
Containment  Mat  Triaxial  Recorder. 

Date  of  issuance:  May  27. 1986. 

EffecUve  date:  May  27. 1988. 

Amendment  No.:  80. 

Facility  Operating  License  No.  NPF-4: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  23. 1986  (51  FR  15413). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  27, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Board  of  Supervisors  Office. 


Louisa  County  Courthouse,  Louisa. 
Virginia  23093.  and  the  Alderman 
Library.  Manuscripts  Department, 
University  of  Virginia,  Charlottesville, 
Virginia  22901. 

Yankee  Atomic  Electric  Company. 
Docket  No.  50-29.  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment- 
September  30. 1985. 

Brief  description  of  amendment:  The 
proposed  change  modifies  the  Technical 
Specifications  to  increase  the  required 
setpoint  for  the  low  main  steam  line 
pressure  isolation  trip. 

Date  of  issuance:  May  28. 1986. 

Effective  date:  May  28. 1986. 

Amendment  No.  94. 

Facility  Operating  License  No.  DPR- 
3.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  December  4. 1985  (50  FR 
49796). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  28. 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Greenfield  Community  College. 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE  AND  RNAL 
DETERMINATION  OF  NO 
SIGNinCANT  HAZARDS 
CONSIDERATION 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  individual 
notices  of  issuance  of  amendments  have 
been  issued  for  the  facilities  as  listed 
below.  These  notices  were  previously 
published  as  separate  individual 
notices.  They  are  repeated  here  because 
this  bi-weekly  notice  lists  all 
amendments  that  have  been  issued  for 
which  the  Commission  has  made  a  final 
determination  that  an  amendment 
involves  no  significant  hazards 
consideration. 

In  this  case,  a  prior  Notice  of 
Consideration  of  Issuance  of 
Amendment  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  was  issued,  a  hearing  was 
requested,  and  the  amendment  was 
issued  before  any  hearing  because  the 
Commission  made  a  final  determination 
that  the  amendment  involves  no 
significant  hazards  consideration. 

Details  are  contained  in  the  individual 
notice  as  cited. 
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Pacific  Gae  and  Electric  Company, 
Docket  Nos.  S0-27S  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2.  San  Luis  Obispo  Coanty, 
California 

Date  of  application  for  amendments: 
October  30. 1985. 

Brief  description  of  amendments:  The 
amendments  change  the  combined 
Technical  Specifications  for  both  Units 
(1)  to  increase  the  fuel  storage  capacity 
in  each  of  the  two  spent  fuel  pools  from 
the  current  270  fuel  assemblies  to  1324 
assemblies  by  installing  high  density 
fuel  racks,  (2)  to  specify  the  combination 
of  initial  enrichment  and  cumulative 
burnup  for  fuel  assemblies  stored  in  the 
pool,  (3)  to  require  a  boron 
concentration  of  2000  ppm  in  the  pool, 
and  (4)  to  limit  the  movement  of  a  spent 
fuel  cask  in  the  fuel  handling  building. 

Date  of  issuance:  May  30, 1986. 

Effective  date:  May  30, 1986. 

Amendment  Nos.:  8  and  6. 

Facility  Operating  Licenses  Nos. 
DPRSO  and  DPR-S2:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  Individual  January  13, 1986  (51 
FR  1451)  and  Monthly  May  21, 1986  (51 
FR  18699). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  30, 1986 
and  Environmental  Assessment  dated 
May  28, 1986.  Significant  hazards 
consideration  comments  have  been 
received. 

Sources:  Mothers  for  Peace;  Sierra 
Club.  Santa  Lucia  Chapter  Consumers 
Organized  for  Defense  of  Environmental 
Safety. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  LICENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  bi-weekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 


Because  of  exigent  or  emergency 
circumstances  associated  wiOi  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  For  exigent  circumstances,  a 
press  release  seeking  public  comment  as 
to  the  proposed  no  significant  hazards 
consideration  determination  was  used, 
and  the  State  was  consulted  by 
telephone.  In  circumstances  where 
failure  to  act  in  a  timely  way  would 
have  resulted,  for  example,  in  derating 
or  shutdown  of  a  nuclear  power  plant,  a 
shorter  public  conunent  period  (less 
than  30  days)  has  been  offered  and  the 
State  consulted  by  telef^one  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW.,  Washington, 
DC,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 


Washington,  DC  20555,  Attention: 
Director,  Division  of  Licensing. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By  July 
18, 1986.  the  Ucensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  pebtion  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  TTje  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
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reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Conunission  by  a  toll-free 
telephone  call  {o  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 


Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant.  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
April  24, 1986. 

Brief  description  of  amendment:  This 
amendment  permits  revision  of  the 
design  of  the  reactor  coolant  pump 
supports  in  accordance  with  the  recent 
modifications  to  General  Design 
Criterion  4  and  the  supplementary 
information  contained  in  the  notice  of 
such  modification. 

Date  of  issuance:  May  23, 1988. 

Effective  date:  May  23, 1986. 

Amendment  No.:  89. 

Rjcility  Operating  License  Na 
DPR-72.  Amendment  revised  the 
license.  Public  comments  requested  as 
to  proposed  no  significant  hazards 
consideration: 

Yes.  published  in  the  Federal  Register 
on  May  7, 1986  (51  FR  16942).  Comments 
received:  No. 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  May  23, 1986. 

Attorney  for  licensee:  R.W.  Neiser. 
Senior  Vice  President  and  General 
Counsel.  Florida  Power  Corporation, 
P.O.  Box  14042.  St.  Petersburg,  Florida 
33733. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library, 
668  NW.,  First  Avenue,  Crystal  River, 
Florida  32629. 

Florida  Power  and  Light  Company, 
Docket  No.  50-335,  St.  Lude  Plant,  Unit 
No.  1,  St  Lude  County,  Florida 

Date  of  application  for  amendment: 
May  30. 1986. 

Brief  description  of  amendment:  The 
amendment  modifies  the  40%  steam 
generator  plugging  limit  to  permit 
operation  with  a  limited  number  of 
tubes  with  indications  of  tube  wall 
cracks  greater  than  40%  during  Cycle  7 
operation,  up  to  June  30, 1986. 

Date  of  Issuance:  May  30, 1986. 

Effective  Date:  May  30, 1986. 

Amendment  No.:  73. 

Facility  Operating  License  No.  DPR- 
67:  Amendment  revised  the  Technical 
Specifications. 

Public  Comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
is  contained  in  a  Safety  Evaluation 
dated  May  30, 1986. 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire,  Newman  and  Holzinger,  1615  L 
Street.  NW..  Washington,  DC  20036. 


Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virgina  Avenue,  Ft.  Pierce. 
Florida  33450. 

Gulf  States  Utilities  Company.  Docket 
No.  50-458,  River  Bend  Station,  Unit  1 
Wast  Felidana  Parish,  Louisiana 

Date  of  Application  for  amendment: 
May  15, 1986. 

Brief  description  of  amendment:  This 
amendment  authorized  increasing  the 
trip  set  point  and  allowable  value  for 
the  isolation  actuation  prescribed  for  the 
Main  Steam  Line  Turbine  Shield  Wall  in 
Item.  2.h.3  of  Table  3.3.2-2  of  the 
Tfechnical  Specifications  from  120''F  and 
lOB-F  to  lOS-'F  and  IILS^F, 
respectively. 
Date  of  Issuance:  May  30, 1986. 
Effective  Date:  May  16, 1988. 
Amendment  No.:  1. 
Facility  Operating  License  No.  NPF- 
47:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No.  However,  by 
telephone  call  with  A.  Plettinger,  an 
interested  citizen  of  Baton  Rouge,  LA,  on 
May  16, 1986,  she  raised  the  question  of 
degree  of  scrutiny  which  GSU  had 
exercised  in  their  earlier  certification  of 
the  River  Bend  Technical  Specifications. 
Furthermore,  Ms.  Plettinger  stated  that 
the  NRC  should  check  GSU's 
calculations  on  anticipated 
temperatures  not  just  rely  on  GSU's 
assurances. 

The  Commission's  related  evaluation 
of  the  amendment,  consultation  with  the 
State  of  Louisiana,  and  final  no 
significant  hazards  considerations 
determination  are  contained  in  a  Safety 
Evaluation  dated  May  30, 1986. 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr..  Esq.,  Conner  and  Wetterhahn,  1747 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20006. 

Local  Public  Document  Room 
location:  Government  Documents 
Department.  Louisiana  State  University. 
Baton  Rouge.  Louisiana  70803. 

NRC  Project  Director  Walter  R. 
Butler. 

Dated  at  Bethesda.  Maryland  this  11th  day 
of  June.  1986. 

For  the  Nuclear  Regulatory  Commission. 
Thooias  M.  Novak. 

Acting  Director.  Division  ofPWR  Licensing- 
A.  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  86-13664  Filed  6-17-86;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

|une  1. 1986. 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L.  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 

This  report  givs  the  status  as  of  June  1, 
1986.  of  83  rescission  proposals  and  66 
deferrals  contained  in  the  six  special 
messages  of  FY  1986.  These  messages 
were  transmitted  to  the  Congress  on 
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October  1  and  November  25, 198S. 
Febraary  S.  March  12,  March  20,  and 
April  25,  1986. 

Rescissions  (Tbble  A  and  Attachoaeril 
A) 

As  of  June  1, 1986.  there  were 
rescission  proposals  totaling  $127.6 
million  pending  before  the  Congress. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  June  1, 1986.  $10,721.3  million  in 
1986  budget  authority  was  being 
deferred  from  obligation  and  $25.4 
million  of  1986  outlays  was  being 
deferred  from  expenditure.  Attadiment 
B  shows  the  history  and  status  of  each 
deferral  reported  during  FY  1986. 

Information  from  Special  Messages 

The  special  message  cortaining 


information  on  the  deferrals  covered  by 
this  cumulative  report  is  printed  in  the 
Federal  Register  listed  below: 
Vol.  50,  FR  p.  41100,  Tuesday,  October  8, 

19B5 
Vol.  50,  FR  p.  49498,  Monday.  December 

2. 1985 
VoL  51.  FR  p.  5830,  Tuesday,  February 

18  1986 
Vol.  51,  FR  p.  9154,  Monday,  March  17, 

1986  . 

VoL  51,  FR  p.  10526,  Wednesday,  March 

2S.  1986 
VoL  51.  FR  p.  16274,  Thursday,  May  1. 

»86 
lames  C.  Miller  III. 

Director. 

BILUNO  CODE  311(W1-li 


TABLE  A 
STATUS  OF  1986  RESCISSIONS 

Amount 
(In  BHIHons 
of  dollars) 

Rescissions  proposed  by  the  President $10,140.0 

Accepted  by  the  Congress 0 

Rejected  by  the  Congress ". 10,012.4  a/ 

Pending  before  the  Congress i..  $127.6 


TABLE  B 

STATUS  OF  1986  DEFERRALS 

Amount 
(In  minions 
of  dollars) 

Deferrals  proposed  by  the  President $24,720.7 

Routine  Executive  releases  through  June  1,  1986 -13,750.4 

(OMB/Agency  releases  of  $13,865.0  million  and  cumulative 
adjustments  of  $114.6  million) 


Overturned  by  the  Congress. 


-223.6 


Currently  before  the  Congress $10,746.7  b/ 

a/  Rescission  proposals  transmitted  with  the  FY  1987  Budget  and  subsequent 
special  messages  were  released  Immediately  following  expiration  of  the 
45-day  clock  on  rescissions  under  the  Impoundment  Control  Act.     However,  the 
proposals  continue  to  be  subject  to  Congressional  action. 

b/  This  amount  Includes  $25.4  million  In  outlays  for  a  Department  of  the 
~    Treasury  deferral  (D86-30B). 

Attachments 


JM  I 
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As  of  June  1,  1986 
Aaounts  in  Thousands  of  Dollars 

Agency /Bureau/Account 

Rescission 
Niwber 

AVMint 

Previously 
Considered 
by  Congress 

AaoiMt 

Currently 

before 

Congress 

Date  of 
Hessage 

Aaount 
Rescinded 

Aaount 

Kade 

Available 

Date 

Node 

Available 

Congressional 
Actio* 

nims  APttOtDIATED  TO  THE  PIKSIDEIIT 

NuUilateral  Assistance 
International  ergantiations  and  >i«y 

B.  Ra»-1 
RM-IA 

39.760 

3-ZO-M 

39.760 

4-16-86 

OEPARTICNT  OF  AtRICKTWE 

Agricultural  Stabilization  and 
Conservation  Service 

Rural  clean  vater  prograa. R86-2 

Agricultural  conservation  prograa. R86-3 

Mater  bank   prograa. int-4 

Dairy   Indeaiity  prograa M6-S 

Rural  Electrification  Adarinistration 

Reiaburseaent  to  the  Rural 
electrification  and  telephone  revolving 
fund  for  interest  subsidies  and  losivs..  R06-6 

Purchase  of  Rural  Telephone  Rank  capital 
stock R86-7 

Farners  Noae  Adalnistration 
Rural  developaent  loan  fund RS6-I0 

Soil  Conservation  Service 
Watershed  and  flood  prevention  operations  RS6-11 
Great  plains  conservation  prograa. RM-12 

Food  and  Nutrition  Service 
Food  donations  prograa. R06-13 

OEPARTSItT  OF   CONKRCE 

Econoaic  Developaent  Adainistratiaa 
Econoaic  developaent  assistance  pmgraat.  R86-14 

International  Trade  Adalnistration 
Operations  and  adalnistration R86-1S 

National  Oceanic  and  Ataospheric  Adalnistration 
Operations,   research,  and  facilities R86-16 

National  Telecoaaunications  and 
Inforaatidn  Adalnistration 
Public  telecoaaunications  facilities, 
planning  and  construction RS6-I7 

OEPARTICNT  OF  KFENSE  -  HILITAR* 

Procureaent 
Procureaent  of  weapons  and  tracked  coabat 

vehicles,  Aray R86-U 

Shipbuilding  and  conversion.  Navy Rt6-82 

Other  procureaent.  Air  Force „.»..  W6-83 

OEPARTICNT   OF  EDUCATION 

Office  of  Eleaentary  and  Secondary  Educatton 
Coapensatory  education  for  the 

disadvantaged M(-M 

Special  prograas ...•.•••  RW-19 

Office  of  Bilingual  Education  and  Ninorlty 
Languages  Affairs 
laaigrant  education R86-20 

Office  of  Special  Education  and 
Rehabilitative  Services 

Education  for  the  handicapped R86-2I 

Rehabilitation  services  and  handicapped 

research R86-22 

Payaents  to  Institutions  for  the 
handicapped R86-23 

Office  of  Vocational  and  Adult  Education 
Vocational  and  adult  education „..  R86-24 

Office  of  Postsecondary  Education 

Student  financial  assistance R86-2S 

Hi^er  education RM-26 

Special  Institutions 
Noxard  University R86-27 


6.000 

2-5-86 

0,(39 

2-5-80 

8.371 

2-5-86 

»J 

2-5-86 

100.000 
28,710 

I3,«74 


60,401 
6,606 


5,183 


21.820 


7,in 
37. tn 


28,710 


210.337 


456,347 
180 .882 


5,699 


2-5-JO 
2-5-0* 

2-5-86 


2-5-86 

2-5-86 


2-5-8* 


101 ,309 

2-5-8* 

19,290 

2-5-86 

63,323 

2-5-86 

2-5-St 


34,400  4-25-86 
40,100  4-25-86 
40.000      4-25-06 


2-l-M 

2-6-8* 


z-s-w 


44.364 

»-*-«» 

75,439 

2-5-0* 

446 

t-i-U 

a-s-M 


2-s-a* 

2-5-8* 


2-5-8* 


6,000  4-16-86 

140,839  4-16-86 

8,371  4-16-8* 

95  4-16-86 


100,000  4-16-86 

20,710  4-16-86 

13.674  4-16-86 

60,401  4-16-86 

6,606  4-16-86 

5,183  4-16-86 


101,309  4-16-86 

n,290  4-16-06 

63,323  4-16-8* 

21,020  «-16-** 


7,177   4-1*-** 
37.782   4-l*-a* 


28.710  4-16-86 

44,364  4-16-86 

75.439  4-16-86 

446  4-16-86 

210,337  4-16-86 


456.347   4-16-86 
180.882   4-16-86 


5.699       4-16-86 


JM  1 
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Attachaent  A  -  Status  of  Rescissions  -  Fiscal  Year  1986  . 


As  of  June  1.  19*6                                                        Aaount  Aaount 

Aaounts   in  Thousands  of  Dollars                                       Previously  Currently 

Rescission      Considered  before 

AgencyTBureau/Accottat         _               Nuaber  by  Congress  Congress 

Office  of  Educational  Research  and 
laproveaent 
Libraries R86-28  33,017 

OEPARTICNT  OF  ENERGY 

Energy  Prograas 
Energy  supply,  research  and  developaent 

activities R86-8  38,489 

Fossil  energy  research  and  developaent...  R86-80  13,072 

RS6-80A  13,130 

Energy  conservation 1)86-77  9,816 

R86-77A  5.344 

DEPARTNENT  OF  HEALTH  AND  HUNAN  SERVICES 

Health  Resources  and  Services  Adalnistration 

Health  resources  and  services R86-9  211,455 

Indian  health R86-29  24,262 

Indian  health  facilities 096-30  38.642 

Centers  for  Disease  Control 
Disease  control,  research,  and  training,.  n6-31  34,096 

National  Institutes  of  Health 

National  Cancer  Institute R86-32  6,800 

National  Heart,  Lung  and  Blood  Institute.  R86-33  11,469 

National  Institute  of  Diabetes  and 

Digestive  and  Kidney  Diseases R86-34  7,980 

National  Institute  of  Neurological  and 

Coawnicative  Disorders  and  Strokes Re6-35  9,554 

National  Institute  of  Allergy  and 

Infectious  Disease R86-36  1,513 

National  Institute  of  General  Nodical 

Sciences R86-37  7,358 

National  Institute  of  Child  Health  and 

Huaan  Developaent R86-38  1.150 

National  Eye  Institute M6-39  5.224 

National  Institute  on  Aging R86-40  2,679 

Office  of  the  Director R86-41  23.055 

Alcohol,  Drug  Abuse,  and  Rental  Health 
Adalnistration 
Alcohol,  drug  abuse,  and  aental  health...  M6-42  39,718 

Health  Care  Financing  Adalnistration 
Prograa  aanageaent RS6-43  912 

Social  Security  Adalnistration 
Refugee  and  entrant  assistance R86-44  87,551 

Huaan  Developaent  Services 

Huaan  developaent  services R86-45  29.980 

Faaily  social  services U*-4(  6,157 

Work  incentives R06-47  45,884 

Coaaunity  services  block  grant R86-48  182,139 

Coaaunity  developaent  credit  union 

revolving  fund R86-49  2,529 

Oepartaental  Hanageaent 

General  Oepartaental  aanageaent R06-50  19,619 

Policy  research RS6-51  220 

OEPARTICNT  OF  HOUSING  AND  URBAN  DEVELOPICNT 

Housing  Prograas 

Subsidized  housing  prograas RB6-52  4,416,151 

Congregate  services  prograa R86-53  2,555 

Housing  counseling  assistance R86-54  3,313 

Coaaunity  Planning  and  Developaent 
Urban  developaent  action  grants R06-S5         220.0*2 

DEPARTMENT  OF  TNE  INTERIOR 

Oureau  of  Land  Nanageaent 
Land  acquisition R86-56  3.000 

United  States  Fish  and  Ulldltfe  Service 

Land  acquisition. R86-57  4,951 

National  Park  Service 

Construction R86-58  13,613 

Land  acquisition R86-59  03,917 

Historic  preservation  fund R(6-60  18.523 


Date  of    Aaount    Aaount     Date    COTfresslonal 
Message   Rescinded   Hade     Hade      Action 
Available  Available 


2-5-86 


3-12-86 

3-12-8* 

4-8-86 

3-12-BC 

3-20-86 


2-5-86 
2-5-86 
2-5-86 


2-5-8* 

2-5-86 
2-5-86 

2-5-86 

2-5-86 

2-5-86 

2-5-86 

2-5-86 
2-5-86 
2-5-86 
2-5-86 

2-5-86 
2-5-86 
2-5-86 


2-5-86 
2-5-86 
2-5-86 
2-5-86 

2-5-8* 


2-5-86 
2-5-06 


2-5-0* 


2-5-M 

2-5-86 


2-5-86 
2-5-86 

2-5-06 


33.017   4-16-86 


38,489 

5-9-86 

13,072 

5-9-86 

8.011 

5-19-86 

9,816 

5-9-86 

5,344 

5-9-86 

211,455 
24,262 
38,642 


29,980 

6,157 

45,884 

182,139 


19,619 
220 


4-17-86 
4-16-06 
4-16-86 


34,096   4-17-86 


6,800 
11,469 

4-18-86 
4-18-86 

7,980 

4-18-06 

9.554 

4-18-86 

1,513 

4-18-86 

7.358 

4-18-06 

1.150 

5.224 

2.679 

23,055 

4-18-06 
4-18-86 
4-18-86 
4-18-86 

39,718   4-18-86 


912   4-16-86 


87,551   4-16-86 


4-16-86 
4-16-86 
4-16-86 
4-16-66 


2,529   4-16-86 


4-16-86 
4-16-86 


2-5-06 

4,416,151 

4-16-86 

2-5-0* 

2,555 

4-16-86 

2-5-8* 

3.313 

4-16-86 

220,062   4-16-86 


3,000   4-16-86 
4,951   4-16-86 


13,613  4-16-86 
83,917  4-16-86 
18,523   4-16-86 
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As  of  June  I,   ItM 

Aaoimts  In  llMiusaiMts  of  OoMirs  Pr*»1ovs1y  Currtiitty        0*te  of 

Rescission  Considered  before          Ncssege 

AfCKy/lureeu/Account                          Nuater  ky  Congress  Congress 

OEPWTICNT  ar  JHSTia 

federel  ^Ison  Systea 

■at tonal   Institute  of  Corrections «tC-il  1^1*  2-S-M 

Office  of  Justice  Prograas 

Justice  assistance »««-«  134.66*  Z-S-M 

OEPMnCNT  Of  LAMM 

Enployaent  and  Training  Adalnlstratlo* 

Training  and  ei^laywnt  services RSC-63  ai(.03;  2-5-8t 

OEPAKTICNT  Of  TRMSPORTATIM 

federal  Railroad  Adalntstratlon 

Rail  service  assistance R«6-64  M.JSS  J-5-8« 

Nortlieast  corridor  laprovewnt  progran...  »86-«5  11,962  2-5-M 

Railroad  rehabilitation  and  inproveaent 
financing  funds RM-««  iZ,K9  t-i-tt 

Urban  (lass  Transportation  Adalnlstratloa 
Discretionary  grants R«6-t7         iZl.tn  i-i-M 

KPARTCNT  or  THE  TREASURY 

Office  of  Revenue  Sharing 
Payments  to  State  and  local  governaent 
fiscal  assistance  trust  fund R«6-M         759.97S  2-5-M 

federal  Law  Enforceaent  Training  Center 
Salaries  and  eipenses RM-if  4.<n  2-5-W 

United  States  Custoas  Service 

Salaries  and  eipenses Rt6-70  4.10  2-S-M 

Operation  and  aaintenance,  air 
Interdiction  prograa. RM-71  H;27S  2-5-86 

MIlONAl  AERONAUTICS  ANO  SPACE  AOmNISIRATION 

Researdt  and  developaent R86-72  26.796  2-S-(6 

OfflCE   or  PERSONNEL   IIANAeE!CNT 

Sovernaent  payaent  for  annuitants, 
e^loyees  liealth  benefits R86-73  600,000  2-S-86 

OTHER  INOEPENDEIIT  ASENCIES 

Appalachian  Regional  Coaalss'on 
Appalachian  regional  developaent  prograas  R86-74  81,000  2-5-86 

Corporation  for  Public  Broadcasting 
Public  broadcasting  fund *8«-7S  44,0Q«  2-5-86 

National  Endotiaent  for  the  Huaanltles 
Grants  and  adalnlstratlon R86-76  tiM3  2-5-86 

State  Justice  Institute 

Salaries  and  eipenses R86-78  IJISt  2-5-86 

United  States  RallMy  Association 
Adalnistratlve  eipenses R86-79  t*a  2-5-86 

Total,  rescissions 10,012,392  127,630 


Aaount  Aaount  Date  Congressional 

Rescinded        Nade  Nade  Action 

Available    Available 


3,315      4-16-86 
134,666      4-16-86 


416,037  4-16-06 

14.355  4-16-86 

11.962  4-16-06 

32.059  4-16-86 

521,275  4-16-86 

759,975  4-16-86 

4,976  4-16-86 

4,169  4-16-86 

19.275  4-16-86 

26.796  4-16-86 

600,000  4-16-86 

81,000  4-16-86 

44,000  4-16-86 

1,903  4-16-86 

7.656  4-16-86 

640  4-16-86 


10.020.493 


Notes.   -  The  aaount  of  the  rescission  proposal  for  Subsidized  housing  prograas  (R86-52)  for  the  "Rental  rehabilitation  grants  prograa'  xas 
inadvertently  shatm  In  the  Third  Special  Nessage  as  $71,755,000  Instead  of  171,775.000.     This  report  reflects  the  correct  aaount. 

The  folloHing  rescission  proposal  has  been  adjusted  dOHnxard  to  reflect  the  iapact  of  sequestration:  R86-54 83,312,500 

On  April  8,  1986.  the  General  Accounting  Offlct  reclassified  a  portion  of  Deferral  No.  86-6A  as  a  rescission.     This  Is  shoon  above 
as  Rescission  No.  86-SOA. 
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As  of  June  1,  1986                T,.,«ut-i  Traosaltted  emulative   sionally  Congres- 
Aaounts  In  Thousands  .f  Dollars       oeferral  Sl^^lnif  sS^^eS  Oat.  of   ONO/Agenc,   Required   sional 

Agency/Oureau/Account           Nuaber   R«r.est  Change    Hessage    Releases    Releases   Action 

fUNDS  APPROPRIATED  TO  THE  PRESIDENT 

» 

Appalachian  Regional  Oe«lopaent  Prograas  iO-l-85 

Appalachian  regional  developaent  prograas..  086-1  10,000           lu  i  <r. 

International  Security  Assistance  j-5-86    2.453.162 

foreign  ailltary  sales  credit M*-  .^W.OOO           ^2  5^86^ 

Econoalc  support  fund M6-24A  '     1,936,060   2-5-86    2,230,319 

nac.ii  Ml  350            2-5-86      618,146 

Nilitary  assistance  prograa M6  33  »»i,«u 

International  ailltary  education  and       „.,  ,.  57  »«            2-4-86       27.245 

training 086-J«  ii.t^:> 

Agency  for  International  Developaent  3-12-86      38.023 

International  disaster  assistance 086-59  64.607 

NuUnateral  Developaent  Banks 

Contribution  to  the  special  facility  for  z-i-u               75,000 

sub-saharan  Africa M*""  '*•>"" 

OEPARTHENT  Of  AGRICULTURE 

faraers  Hoae  Adalnlstratlon  -..           3-12-86 

Rural  housing  insurance  fund 086-60  700.000           3  1'  » 

forest  Service  „  „j           10-1-85 

Eipenses,  brush  disposal M» J  "•"^     jj  g,,  j.^.^i                 7,300 

M6-3  22  854           10-1-85         151 

Tiaber  salvage  sales W*  J  {^'^                            j.^-jt 

Cooperative  wort , ""•  •'  »«,j-> 

OEPARTKNT  Of  CONHERCE 

Econoalc  Developaent  Adalnlstratlon 

Econoalc  developaent  assistance  ^.^.^ 

prograas •""  " 

National  Oceanic  and  Ataospheric  Adalnlstratlon 

Proaote  and  develop  fiflwry  products  and  u-js-BS             32,333 

research  pertaining  to  Aaerlcan  fisheries  086-26  32.333                            n-25-85 

fisheries   loan  fund M*'"^  '  •'"                  jj,       j.j.gj 

Patent  and  Tradeaarl.  Office  ■                                  j.j,.„ 

Salaries  and  eipenses 086-6S  i,»" 

OEPAiniCNT  Of  DEfENSE   -  NILITARY 

Nilitary  Construction  10-1-85 

Nilitary  construction.  Defense M*^*^  «!."'»      ,_„,_57,      2-5-86          1.881.631 

faaily  Housing  M-25-85 

faally  housing.  Defense M«:|;^  "■««'          j„^„     'J4.„               ,3.042 

OEPARTICNT  Of  DEfENSE  -  CIVIL 

Nildlife  Conservation.  Nilitary  Reservations  10-1-85 

Wildlife  conservation M6-5A  «»      2-*-«*                     '" 

OEPARTICNT  Of  ENERGY 

Energy  Prograas 

Energy  supply,  research  and  developaent  2-5-86                40.634 

«"nl::I'wpii;aii;;;Uhaent  activities...  D86-58  584.158           2-S-86 

fossil  energy  research  and  developaent D«6-»  '."'                              l-%-%lh                37,855 

Sr?  7  038                '           10-1-85                  4,964 

fossil  energy  construction. 08'-'  n,  stg                            10-1-85 

Naval  petroleua  and  oil  shale  reserves 086-8^  155,668             ^^^^^       i-'^-^f,               110,005 

nilfc-9  9  880                            10-1-85 

Energy  conservation ^v,-tK  2«.902     3-l2-«6                »8.«»0 

nflfc-^7  147  941                              2-5-86               156,759 

Strategic  petroleua  reserve W6  3/  vti  .t^\ 


Deferred 
Cuawlatlve       as  of 
Adjustaents       6-1 -• 


10,000 

2,136.8  m 

40,491  «6«,44« 

4).2*4 


26  .S« 


42,323 


106 


1.521 


3.080 


700.000 


101  .sw 
n,in. 

442.nt 


40,000 

« 
2.297 

1.977 


2.350 


in.i 


1,?J8 


25,l?« 
584,158 

28,478 

2,074 

36.461 

21,382 
41,182 
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«s  of  June  1 .  1»W  *■>«"»           *■»»»»                                              ^?^V    , 

kmatnu  in  ThoysiwJs  of  OolUrs                               lrM$«1tt«)  Trans.itteH  CuwUtl.*      jtondlly    Co«<)re»- 

Ocferr«]  Orlgliwl      Subsequent    Oete  of      0»«/»genc»      Required      »(on«l 

«qenc»/»yre«u/»ccount                          llu«ber  Request           CKenge        Nessage        Releases        Releases      «ctlon 

»«  petroleua  account OM-IO  536.9S8                          10-1-J5 

DM-IM  «0,S76   2-S-M 

M.ernati^  fuels  product.-. OM-U^  H«       ^^  JO-l-JS       ^ ^,, 

^'er  Market t%g  Adatntstratton 

•laska  POKer  Adalnlstratlon.  Operation  and  ,  ..  „ 

•aintenance M4-62  400           3-12-8* 

Southeastern  Pouer  tdainistratlon. 

Operation  and  wtntenance OM-12  2S.3«<           10-1-K       23,936 

Southuestern  Pouer  Adalnistretion, 

Operation  and  winlenance W«-13  S.OOO          Ti« 

•^                               D86-13A  «.2«   2-5-86 
Western  Area  Power  Adaintstration, 

Construction,  rehabilitation,  operation  ,«  ,  .. 

and  uaintenance OMM  27.0«S           IO-l-« 

M6-1U  11.371     3-W-86 

Departaental  Aduinistration  ,„  ,   „                  .  cm 

Departnental  ad«ioistration 086-15  8,501                            10-1-85                  8,501 

086-63  393                          3-12-86 

OEPARTKPT  OF  HEALTH   AND  HUHAN   StRVICtS 

Office  Of  Assistant  Secretary  for  Health 
Scientific  activities  overseas 

(special  foreign  currency  program) 086-16  3,000           10-1-8S 

Health  Care  financing  Adalnlstration 

Program  wnageuent 086-57  8.489           2-S-86       8.489 

Social  Security  Adainistration 

Liaitation  on  adatnistrative  eipenses  .  „  „ 

(construction) 086-28  6,489           U'f*;!* 

086-28A  157   2-5-86 

liaitation  on  adainistratlve  eipenses 

(excludes  disability  deteraination  .  ,  „      ,„  „«« 

Urvices) ' 086-39  30.000            2-5-8*       30,000 

Liaitation  on  adainistratlve  eipenses  ,  .  •» 

(inforaation  technology  systeas) 086-40  114,681           2-5-86 

KPARTICIIT  OF  HOUSING  AND  UR8AN  DCVELOPKNT 

Housing  Prograas 

Annual  contributions  for  assisted  housing  -  .,„.,,.  ,„ 

Budget  authority 086-41  7,032.443            2-5-86    «.'3'."7 

Contract  authority 086-42  641            2-5-86         641 

Rental  housing  developaent  grants 086-43  77,400           2-5-86      77.400 

Congregate  services  xogra- —  "•"  SSJ-"  ,4-«'?           YV^             59!  M? 

Housing  for  the  elderly  or  handicapped  fund  086-45  599,801           2-5-86      *'''!?l 

nonprofit  sponsor  assistance 086-46  1,000           2-5-86        543 

Coaaunlty  Planning  and  Oevelopaent  „           ...»      t,  nan 

Rental  rehabilitation  grants  prograa. 086-47  77,000           i" !'J?        ' 

Co«unlty  developaent  grants 086-48  ^•'SSi                            M"5i      ki  nnn 

urban  de'velopaent  action  grants M6-49  251,000           2-5-8*      251.000 

Rehabilitation  loan  fund 086-50  135.535            2-5-86        4,»0Z 


Aaount 
Deferred 
Cuuiative   as  of 
Adjustaents   6-1-86 


(•t 


577.534 
0 


Z.M9 
13,243 

43,46* 


0 
393 


3,000 
0 

6,647 

0 
114.641 

2,300,805 
0 
0 
0 
0 
457 


0 
500.000 

0 
131.133 


OEPAPTICNT  OF  TH€  INTERIOR 

Bureau  of  Land  Nanageaent 
Payaents  for  proceeds,  sale  of  NIncral 
Leasing  Act  of  1920.  Section  40(d) 


National  Par*  Service 
Land  acquisition  and  State  assistance.. 


...  086-6* 

...  oa*-*4 


4« 

1.893 


3-20-8* 
3-12-8* 


1.893 


OEPARTKNT  OF  JUSTICE 

Bureau  of  Prisons 
Buildings  and  facilities. 


6-17      20.000 
*-178   . 


10-1-8$ 
10. 7M   2-5-8* 


10.730 


Office  of  Justice  Prograas 
Criae  victlaa  fund 


08«-l8 
006-188 


100,000 


10-1-85 
3,39*      2-5-8* 


4,300 


99,096 
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As  of  June  1,  1986 
Aaounts  In  Thousands  of  Dollars 

Agency /Bureau/Account 


Aaount     Aaount  Congres-  Aaount 

Transaitted  Transaitted         Cuaulative  Jlonally  Congres-  °«*oJ**' 

Deferral  Original   Subsequent  Date  of   0«8«gency  Required  sional  C"*'*'**'   "  »' 

Nuaber   Request     Change  Message   Releases  Releases  Action  Adjustaents   6-1-86 


OEPARTICNT  OF  LABOR 

Eaployaent  and  Training  Adainistration 

State  uneaployaent  insurance  and  j.t.«K      33  089  '•'" 

eaployaent  service  operation 086-51      37,000  2-5  86      J3.gB» 

OIMRT«NT  OF  STATE 

Bureau  of  Refugee  Prograas 
United  States  eaergency  refugee  and  10-1-85  "•"" 

aigration  assistance  fund.  e«ecutlve D8«-19      18,0»z  «u  •  oj  ^ 

Assistance  for  liipleaentatlon  of  a  ,  ,.,j  2.000 

Contadora  agreement Ott-Zt  2,000 

OEPARTI€HT  OF  TRANSPORTATION 

Federal  Railroad  Adainistration  ^-S-B*  ,  *•"* 

Conrail  labor  protection 086-52      4,565  ^  s  «•  , 

Urban  Nass  Transportation  Adainistration  in-l-BS  223.600  P.L.  99-HO  0 

Discretionary  grants 086-21     223.600 

Federal  Aviation  Adainistration 
Facilities  and  equipaent  (Airport  and  u-js-BS  .  -.^   .c, 

.lr«y  trust  fund) 086:",    »«-«M    „,_„3  'Hl^'  ?,.oil  Ui*0.m 

Narltiae  Adainistration  j.,.,, 

Operations  and  training 086-53^      9.350       8M3:2i-M       8.500  '•"* 

OIPARTHENT  OF  THE  TREASUR* 

Office  of  Revenue  Sharing 
Local  governaent  fiscal  assistance  trust  ^  ^^^  n-25-85 

'""" O86-30A       •       97.483   2-5-86  „     „,„j 

0S6-30B  19.774  3-12-86      IZS.'ii 

Local  governaeat  fiscal  assistance  trust  ii.«-»5 

f»Bd„ »"■"      "•"'     »  »i  i  li  .J       5  147  244     74.897 

'"™ D86-31A  25.651  3-12-86       >.i«f 

OTHER  INDEPENDENT  AGENCIES 

Coaalssion  on  the  Ukraine  Faalne  ».«.•(;  *33 

Salaries  and  eipenses 086-54        233  2  5  86 

Pennsylvania  Avenue  Oevelopaent  Corporation  in-i-M  '0.94' 

Land  acquisition  and  developaent  fund D86-22      10.947  10  1  B5 

Railroad  Retlreaent  Board 

Miluaukee  railroad  restructuring,  ,j.j.,j         „                              It* 

adainistration 086""  "1           i«  1  w                                        ig; 

Dual  benefits  payaents  account 086-55  2,201           Z  S  ••       '."" 

United  States  Inforaation  Agency 
Acquisition  and  construction  of  radio  jj       ,  g^  61.666 

facllttitt """5'     "•*'*  \ 

TOTAL.  OEFE-.ALS 3«.0«.M9   4.665,008  13,.64.,83  Zn.SOO 

«„te-  All  of  the  above  aaounts  represent  budget  authority  e.cept  the  local  Governaent  Fiscal  Assistance  Trust  Fund  ,0.6-308,  of  outlays  only. 
1      So-e  of  the  a-«nts  sho-.  above  as  -Cu-lativ.  0«/A,enc,  Releases'  -ere  ,«,u.st.r«.  pursuant  to  the  Balance,  Budget  and  Emergency 
I       Deficit  Control  Act  of  1985. 

On  April  8,  1986,  the  General  Accounting  Office  r,clas,lfi«.  a  portion  of  Deferral  No.  86-6A  as  a  rescission.  This  Is  sho-n  0. 

Attachaent  A  as  Rescission  No.  86-80A. 

(FR  Doc.  86-13714  Filed  6-17-86:  8:45  am| 
BNJJNQ  COW  11ie-01-C 
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Part  V 


Environmental 
Protection  Agency 


40  CFR  Part  194 

Radiation  Protection  Criteria  for  Cleanup 
of  Land  and  Facilities  Contaminated  With 
Residual  Radioactive  Materials;  Advance 
Notice  of  Proposed  Rulemaking 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 

(OAR-FRL-29«»-3i 

Radiation  Protection  Criteria  for 
Cleanup  of  Land  and  Facilities 
Contaminated  With  Residual 
Radioactive  Materials 

agency:  Environmental  Protection 

Agency. 

action:  Advance  notice  of  proposed 

rulemaking. 

summary:  There  are  thousands  of  sites 
in  the  United  States  where  radioactive 
materials  have  been  used.  Most  of  these 
sites  will  eventually  be 
decommissioned.  The  U.S. 
Environmental  Protection  Agency  (EPA) 
is  developing  public  health  and 
environmental  radiation  protection 
criteria  for  cleanup  of  the  residual 
radioactivity  on  land  or  facihties  so  that 
such  sites  may  be  used  without  needing 
any  restrictions  based  on  residual 
radioactivity. 

This  Notice  requests  comments  and 
information  related  to  developing 
radiation  protection  criteria  for  residual 
radioactivity  at  decommissioned  sites. 
These  criteria  would  apply  to  licensees 
of  the  Nuclear  Regulatory  Commission 
or  its  Agreement  Stales,  to  sites  owned 
or  used  by  the  Department  of  Energy, 
the  Department  of  Defense,  the  former 
Atomic  Energy  Coounission,  and  the 
former  Manhattan  Engineering  District: 
and  to  sites  where  naturally  occurring  or 
accelerator-produced  radioactive 
materials  have  been  used. 

We  will  announce  additional 
opportunities  for  public  participation  in 
the  de\'elopment  of  these  criteria;  we 
are  considering  workshops  during  the 
early  stages  and  hearings  after 
publication  of  proposed  criteria. 
DATE:  Responses  received  by  September 
16,  1986,  will  be  of  maximum  value. 

ADDRESS:  Responses  should  be 
submitted  to  Docket  No.  A-83-41,  which 
is  located  at  the  EPA,  Central  Docket 
Section  (A-130).  West  Tower  Lobby,  401 
M  Street.  SW.,  Washington,  DC  20460. 
Docket  A-83-41  will  contain  the  records 
of  the  development  of  these  criteria.  The 
docket  will  be  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Stanley  Lichtman,  Guides  and 
Criteria  Branch  (ANR^460).  Office  of 
Radiation  Programs,  U.S.  Environmental 


Protection  Agency,  Washington,  DC 
20460;  telephone  number  202-475-962a 
SUPPLEMENTARY  INFORMATION:  The  EPA 

is  developing  public  health  and 
environmental  radiation  protection 
criteria  for  cleanup  of  contaminated 
land  and  facilities  so  that  such  sites  may 
be  used  without  needing  any  restrictions 
because  of  residual  radioactivity.  Most 
sites  that  may  eventually  require 
cleanup  criteria  may  be  grouped  into 
three  main  categories;  (1)  Licensees  of 
the  Nuclear  Regulatory  Commission 
(NRC)  or  its  Agreement  States,'  (2) 
Department  of  Energy  (DOE)  and 
Department  of  Defense  (DOD)  sites,  and 
(3)  other  sites  where  naturally-occurring 
or  accelerator-produced  radioactive 
materials  have  been  used. 

The  NRC  and  its  Agreement  States 
have  licensed  over  22,000  facilities  for 
production  or  handling  of  radioactive 
materials.  More  than  95  percent  of  these 
facilities  are  licensed  to  use  sealed 
radionuclide  sources  or  small  quantities 
of  radionuclides  in  research  or  medicine 
that  result  in  little  or  no  contamination 
of  land  or  facilities.  Of  more  concern  are 
approximately  300  facilities  with  larger 
inventories  of  radioactive  materials, 
such  as  nuclear  power  plants,  other 
components  of  the  nuclear  fuel  cycle, 
and  research  reactors. 

The  DOE  controls  about  25  large 
complexes,  including  national 
laboratories  and  nuclear  weapons 
research  and  testing  sites.  There  are 
several  hundred  facilities  in  the  DOE 
Surplus  Facilities  Management  I»rogram 
scheduled  for  decommissioning  over  the 
text  20  years.  They  include  reactors, 
waste  burial  grounds,  fuel  reprocessing 
facihties,  radiochemical  laboratories, 
and  waste  treatment  plants.  The  DOE 
also  has  responsibility  for  certain 
privately-owned  sites  that  were 
contaminated  when  they  were  used  for 
the  former  Atomic  Energy  Commission 
and  the  Manhattan  Engineering  District. 
25  of  which  are  now  in  the  Formerly 
Utilized  Sites  Remedial  Action  Program 
(FUSRAP).  Many  FUSRAP  sites 
involved  research  with,  processing  of, 
and  storage  of  uranium  a.nd  thorium 
ores,  and,  therefore,  are  contaminated 
primarily  with  naturally-occurring 
radionuclides.  The  Department  of 
Defense  sites  vary  widely  in  function 
and  size.  They  include  hospitals, 
laboratories,  proving  grounds,  bombing 
and  gunnery  practice  ranges,  missile 
launch  sites,  weapons  manufacturing 
and  storage  facihties,  and  reactors. 
These  sites  may  contain  small  enclosed 


'  As  section  274  of  the  Atomic  Energy  Art 
provides.  27  Stales  currently  license  nudear 
materials  under  agreements  with  the  \aclear 
Regulatory  Commission. 


radiation  sources,  such  as  radium  and 
tritium  instruments;  larger  sources,  such 
as  research  reactors;  and  dispersed 
sources,  such  as  laboratory  waste 
storage  areas  and  test  ranges 
contaminated  with  plutonium  and 
fission  products. 

The  third  category  consists  of  sites 
neither  under  license  by  NRC  or 
Agreement  States  nor  controlled  by 
DOE  or  DOD.  Included  in  this  category 
are  about  1,000  particle  accelerator  sites 
that  generally  contain  only  small 
amounts  of  short-lived  residual 
radioactivity  after  shutdown.  Other  sites 
contain  long-lived  naturally-occurring 
radionuclides  varying  from  small 
packaged  radiation  sources  to  large 
areas  of  mostly  low-level  dispersed 
contamination,  including  tailings  from> 
rare  earth  ore  processing,  depleted 
uranium  from  armor  piercing  shell  tests, 
and  residues  from  university  or 
commercial  research  activities.  The  EPA 
has  separate  programs,  however,  for 
buildings  affected  by  naturally-occurring 
radioactive  materials  that  people  have 
not  altered,  such  as  radon  from  in  situ 
rocks  and  soils. 

As  these  sites  and  facilities  are 
converted  to  other  uses,  public  health 
and  environmental  radiation  protection 
criteria  are  needed  to  determine 
appropriate  requirements  under  which 
there  will  be  no  further  need  for 
regulatory  control  based  on  residual 
radioactivity.  Uniform  Federal  public 
health  and  environmental  protection 
residual  radioactivity  criteria  are 
needed  because  the  many  sites  and 
facilities  to  be  decommissioned  are 
administered  by  different  Federal 
agencies.  States,  and  private  entities. 
Tliese  criteria  will  be  useful  to  the 
owners,  operators,  and  regulators  of 
radiation  facilities  because  a  uniform  set 
of  criteria  will  simplify  and  reduce  the 
cost  of  planning  andjevaluating  cleanup 
operations.  The  General  Accounting 
Office.  Federal  agencies.  States,  and 
environmental  and  industrial 
organizations  have  stressed  the  urgency 
of  developing  such  criteria. 

This  program  will  not  address  sites 
already  covered  by  Pub.  L.  92-314, 
which  established  a  remedial  action 
program  for  contaminated  buildings  in 
Grand  Junction,  Colorado,  and  Pub.  L. 
95-604.  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978. 
Radioactive  waste  disposal  sites  that 
are  not  intended  for  unrestricted  public 
access  are  also  excluded.  Note, 
however,  that  EPA  has  disposal 
standards  for  radioactive  wastes  in 
various  rulemaking  stages:  final 
standards  for  uranium  mill  tailings  (48 
FR  590,  January  5, 1983,  and  48  FR  45926, 


October  7. 1983);  final  standards  for 
spent  fuel  and  high-level  and 
transuranic  radioactive  waste  (50  FR 
38066,  September  19, 1985):  an  advance 
notice  of  proposed  rulemaking  for  low- 
level  radioactive  waste  (48  FR  39563. 
August  31, 1983).  Management  and 
disposal  of  naturally  radioactive  mineral 
mining  and  processing  wastes,  such  as 
phosphate  and  gypsum  piles,  and 
uranium  mining  wastes,  which  are  being 
studied  under  EPA's  Resource 
Conservation  and  Recovery  Act 
program,  are  also  not  addressed  here. 
EPA  administers  two  broad  types  of 
authority  for  providing  radiation 
protection  criteria.  The  first  is  the 
authority  of  the  Administrator,  under 
Executive  Order  10831  and  the  Atomic 
Energy  Act  of  1954,  as  amended  (AEA), 
to  recommend  Federal  guidance  to  the 
President  for  use  by  Federal  agencies. 
Federal  guidance,  which  may  consist  of 
general  principles,  specific  policies,  or 
numerical  criteria,  guides  Federal 
agencies  in  developing  and 
implementing  their  own  regulations  and 
procedures.  Although  such  guidance 
does  not  directly  apply  to  materials 
regulated  exclusively  by  the  States, 
States  generally  have  voluntarily 
followed  previous  Federal  guidance. 

Under  the  second  type  ot  authority, 
EPA  may  directly  establish 
environmental  radiation  standards 
under  several  authorities.  For  example, 
EPA  may  issue  generally  applicable 
environmental  standards  under  the 
AEA.  which  include  enforceable 
numerical  standards  that  may  apply  to 
any  radioactive  materials  regulated 
under  the  AEA.*  However,  certain  types 
of  naturally-occurring  and  accelerator- 
produced  radionuclides  are  not 
encompassed  by  the  AEA.  EPA  may  use 
other  authorities  for  such  radionuclides, 
such  as  the  Resource  Conservation  and 
Recovery  Act,  the  Toxic  Substances 
Control  Act,  and  the  Clean  Air  Act. 

To  ensure  that  the  criteria  are  founded 
on  a  broad  base  of  practical  experience 
and  satisfy  both  existing  and 
anticipated  needs,  EPA  will  consult 
knowledgeable  and  interested  parties 
during  the  development  of  these  criteria. 


-KPAs  authority  to  issue  generally  applicable 
nidiation  standards  under  the  Atomic  Energy  Act  is 
inlrnded  to  protect  pubNc  health  and  the 
enxirunment.  and  generally  does  not  extend  on-sMe 
while  H  facility  is  under  license.  This  restriction, 
however,  does  not  bar  EPA  from  setting  standards 
liir  the  past-license  period  when  previously  licensed 
silirs  arc  to  l>e  made  available  to  the  general  public 
without  restrictions  based  on  residual  radioactivity 


To  this  end,  EPA  is  consulting  with  other 
interested  Federal  agencies.  In  addition, 
public  workshops  and  hearings  will  be 
conducted  to  encourage  public 
participation.  As  an  initial  step,  we 
request  written  opinions  and 
information  related  to  developing  these 
radiation  protection  criteria  for  residual 
radioactivity.  In  particular,  we  need 
detailed  information  and  thoughtful 
views  in  the  following  areas: 

1.  Basis  for  the  criteria:  What  relative 
importance  should  be  assigned  to 
various  factors  in  determining  criteria 
for  unrestricted  public  access,  now  and 
in  the  future,  to  sites  that  contain 
residual  radioactive  materials?  Among 
the  factors  we  plan  to  consider  are 
magnitudes  of  current  and  future 
individual  risks,  cumulative  effects  on 
populations  now  and  in  the  future  in 
relation  to  the  half-life  and 
environmental  mobility  of  the  residual 
contamination,  and  the  technical  and 
economic  practicality  of  implementation 
of  cleanup.  Should  other  factors  be 
considered? 

2.  Form  of  the  criteria:  (a) 
Contamination  of  sites  where 
radioactive  materials  have  been  used 
may  exhibit  widely  varying 
characteristics.  The  materials  may  be 
well  contained  or  widely  dispersed, 
manmade  or  natural,  low  or  high  in 
radioactivity,  short-  or  long-lived,  and  in 
a  variety  of  chemical  forms.  Different 
criteria  could  be  devised  for  different 
types  of  contamination,  or  some  general 
criteria  might  be  developed  that  can  be 
applied  differently  to  different 
circumstances.  EPA  needs  information 
for  determining  whether  different  forms 
of  radiation  protection  criteria  are 
necessary  and  appropriate  for  different 
types  of  contamination,  (b)  Cleanup 
costs  for  previously  closed  or 
abandoned  sites  may  be  much  higher 
than  for  operating  sites.  Similarly,  costs 
may  be  lower  for  future  sites,  because  of 
better  planning  for  efficient 
decommissioning.  Should  EPA  consider 
whether  such  cost  differences  might 
justify  different  criteria  for  previously 
closed  or  future  sites  than  for  presently 
operating  sites? 

3.  Guidance  versus  standards: 
Standards  are  generally  more  specific 
than  guidance.  Guidance  may  be 
numerical,  narrative,  or  both;  it  may 
address  quantitative  radiation 
protection  requirements  as  well  as 
procedural  considerations. 
Implementing  agencies  have  greater 
discretion  in  applying  guidance  than 


standards.  Perhaps  broad  guidance 
should  be  formulated  initially  as  a  basis 
for  more  specific  subsequent  standards. 
We  request  information  to  help  EPA 
decide  whether  guidance,  standards,  or 
a  combination,  is  the  most  appropriate 
form  for  criteria. 

4.  Assessment  needs:  EPA  needs  to 
evaluate  the  effects  of  alternative 
criteria.  Therefore,  we  solicit 
information  on  the  health  and 
environmental  benefits,  costs,  and 
technical  feasibility  of  achieving  various 
levels  of  residual  radioactivity  at  sites 
that  are  to  be  made  available  for 
unrestricted  public  use.  Because  DOE- 
and  NRC-licensed  sites  are  relatively 
well  documented,  such  information  is 
particularly  needed  for  old  sites  or  those 
that  have  not  been  regulated  for 
radioactivity. 

5.  Institutional  controls:  For  some 
sites  it  may  be  possible  to  reduce 
occupational  radiation  exposure  and 
cleanup  costs  by  deferring  cleanup  until 
radioactivity  levels  decline  by 
radioactive  decay.  In  the  interim,  the  usi 
of  sites  must  be  restricted  by 
institutional  controls.  In  the  recent 
actions  for  radioactive  wastes  cited 
above,  EPA  has  expressed  its  preference 
to  not  rely  primarily  on  institutional 
controls  for  long-term  protection  from 
radiation  hazards.  We  request 
information  and  comments  on  the 
potential  effectiveness  of  various 
institutional  controls  to  help  us  decide 
whether  EPA  needs  to  consider  a  time 
limit  on  relying  on  such  controls  in 
decommissioning  to  assure  adequate 
protection  of  public  health  and  the 
environment. 

6.  Recycling  equipment  and  materials: 
In  addition  to  the  fixed  entities  of  lands 
and  buildings,  a  facility  contains 
equipment  and  materials  that  can  be 
decontaminated  and  recycled  into  the 
public  domain.  There  can  be  significant 
economic  values  in  these  removable 
items,  and  there  is  a  need  for  criteria 
that  specify  the  conditions  under  which 
recycling  is  acceptable  from  a  public 
health  standpoint.  Estimating  effects 
from  recycled  materials  is  difficult, 
because  there  are  few  data  supporting 
the  assumptions  regarding  the  materials' 
ultimate  uses  and  exposure  pathways. 
We  are  planning  to  develop  criteria  for 
land  and  buildings  first,  and  to  address 
reusable  equipment  and  materials 
thereafter.  We  request  information  and 
comments  to  help  EPA  analyze  this 
problem. 
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Responses  to  these  and  other  issues 
related  to  the  development  radiation 
protection  criteria  for  residual 
radioactivity  should  be  sent  to  the 
location  given  above  under  the  heading 

"ADDRESS." 

List  of  Subjects  in  40  CFR  Part  194: 

Intergovernmental  relations. 
Radiation  Protection,  Decontamination, 
Decommissioning,  Residual 
radioactivity. 

Authority:  42  U.S.C.  2201 /AEA  274:  42 
U.S.C.  2021/ AEA  274.1 

Dated:  |une  11. 1986. 
Le«  M.  Thomas, 
Administrator. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  Keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wfiich  is 
put>lished  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

Tfie  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animaf  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  86-319) 

Oriental  Fruit  Fly,  Removal  of 
Regulations 

AQCMCV:  Animal  and  Plant  HeaMi 
Inspection  Service.  USDA. 
ACTION:  Interim  mle. 

summary:  This  document  removes  the 
Oriental  Fruit  Fly  regulations  which 
designated  as  quarantined  areas 
portions  of  Los  Angeles,  Orange,  and 
Santa  Clara  Counties  in  California  and 
imposed  restrictions  on  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  areas.  The  regulations  were 
established  for  the  purpose  of 
preventing  the  artificial  spread  of  the 
Oriental  fruit  fly  into  noninfested  areas 
of  the  United  States.  It  has  been 
determined  that  the  Oriental  fruit  fly  has 
been  eradicated  from  the  previously 
infested  areas  in  California  and  that  the 
regulations  are  no  longer  necessary.  The 
effect  of  this  action  is  to  delete 
restrictions  on  the  interstate  movement 
of  previously  regulated  articles  from  the 
previously  quarantined  areas  in  Los 
Angeles,  Orange,  aiui  Santa  Clara 
Counties. 

*DATES:  Effective  date  of  this  interim  rule 
is  June  14, 1986.  Written  comments 
concerning  this  interm  rule  must  be 
received  on  or  before  August  18, 1986. 
AOORESSCS:  Written  comments  should 
be  submited  to  Thomas  O.  Gessel 
Director,  Regulatory  Coordination  Staft 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  728.  Federal  Building.  6505 
Belcrest  Road,  HyattsviUe,  MD  20782. 
Comments  should  state  that  they  are  in 
response  to  Docket  Number  86-319. 


Written  comments  received  may  be 
inspected  at  Room  728,  Federal  Building, 
between  8  ajn.  an  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  G.  Spaide,  Assistant  Sta^ 
Officer,  Field  Operations  Support  Staff, 
Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Departmefit  of  Agriculture, 
6505  Belcrest  Road,  Room  663,  Federal 
Building,  HyattsviUe,  MD  20782,  (301) 
436-8295. 
SUPPLEMENTARY  INFORMATION: 

Background 

A  document  published  in  the  Federal 
Register  on  October  24, 1965  (50  FR 
43117-43125),  set  forth  an  inerim  rule 
amending  the  Domestic  Quarantine 
Notices  m  7  CFR  Part  301  by  adding 
Subpart — Oriental  Fruit  Fly  (contained 
in  7  CFR  301.93  et  seq.).  The  interim  rule 
of  October  24  quarantined  portions  of 
Los  Angeles  and  Orange  Counties  in 
Cahfomia  because  of  the  Oriental  fruit 
fly,  Dacus  dorsalis  (Hendel),  and 
restricted  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
portions  of  Los  Angeles  and  Orange 
Counties.  The  interim  rule  of  October  24 
designated  a  large  number  of  fruits, 
nuts,  vegetables,  berries,  and  soil  as 
regulated  articles.  Subsequently,  an 
interim  rule  was  pubhshed  in  the 
Federal  Register  on  November  22, 1985 
(50  FR  48161-48162).  which  added  a 
portion  of  Santa  Clara  County  in 
California  to  the  Ust  of  areas  designated 
as  quarantined  areas  and  thereby 
imposed  restrictions  on  the  interstate 
movement  of  regtdated  articles  from  the 
quarantined  portion  of  Santa  Clara 
County.  No  other  areas  in  California  or 
elsewhere  in  the  conterminous  United 
States  were  designated  as  quarantined 
areas. 

Based  on  trapping  surveys  conducted 
by  inspectors  of  the  United  States 
Department  of  Agriculture  and  State 
agencies  of  Cahfomia,  it  has  now  been 
determined  that  the  Oriental  fruit  fly  has 
been  eradicated  from  the  previously 
infested  areas  of  Los  Angeles,  Orange, 
and  Santa  Clara  Counties.  The  last 
finding  of  Oriental  fruit  flies  was  made 
on  January  15. 1986.  Since  then  no  other 
Oriental  fruit  flies  or  other  evidence  of 
an  infestation  has  been  found.  Based  on 
departmental  expertise,  it  has  been 
determined  that  sufficient  time  has 
passed  without  fmding  additional  fruit 


flies  or  other  evidence  of  an  infestation 
to  conclude  that  an  infestation  no  longer 
exists  in  Los  Angeles,  Orange,  or  Santa 
Clara  Coimties,  Further,  trapping 
surveys  indicate  that  the  Oriental  fruit 
fly  does  not  exist  in  any  place  in  the 
conterminous  United  States. 

Under  these  circumstances  there  is  no 
longer  a  basis  for  imposing  restictiont 
aa  the  movement  of  articles  from  any 
area  in  California  or  elsewhere  in  the 
conterminous  United  State  because  of 
the  Oriental  fruit  fly.  Therefore,  in  order 
to  reheve  unnecessary  restrictions  on 

the  interstate  movement  of  certain 

articles,  it  is  necessary  to  amend  7  CFR 
Part  301  by  removing  Subpart — Oriental 
Fruit  Fly  from  the  Domestic  Quarantine 
Notices. 

Emergency  Action 

Harvey  L  Ford,  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  interim  rule 
without  prior  opportunity  for  a  public 
comment  period  because  otherwise 
there  would  be  unnecessary  restrictions 
imposed  on  the  interstate  movement  of 
certain  articles.  This  situation  requires 
immediate  action  to  delete  such 
urmecessary  restricti'ons. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  and  good  cause  is 
found  for  making  this  interim  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  Comments  will  be 
solicited  for  80  days  after  publication  of 
this  document,  and  a  final  doctiment 
discussing  comments  received  and  any 
amendments  required  will  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

Executive  Order  12291  and  Regulatory 
FlexibUity  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  will  have  an  effect  on  the 
economy  of  less  than  100  million  dollars; 
will  not  cause  a  major  increase  in  costs 
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or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovabon.  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  amendment  removes  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  portions  of  Los  Angeles. 
Orange,  and  Santa  Clara  Counties  in 
Cahfomia.  The  regulated  articles  that 
are  affected  by  this  interim  rule 
represent  significantly  less  than  one 
percent  of  such  articles  in  the  United 
States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultahon  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultiual  commodities.  Plant 
diseases.  Plant  pests.  Plants 
(Agriculture],  Quarantine. 
Transportation,  Oriental  Fruit  Fly. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  Part  301  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,  150dd,  ISOce, 
ISOff,  161. 162.  and  164-167;  7  CFR  2.17.  2.51. 
371.2(c). 

§§  301.93  throoflh  301.93-10    [Subpart 
RMnovedl 

2.  Subpart— Oriental  Fruit  Fly  (7  CFR 
301.93  through  301.93-10)  is  removed. 


Done  at  Washington,  DC  this  13th  day  of 
June,  1986. 
WJ^.HdDW, 

Deputy  Administrator.  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  86-13838  FUed  6-18-88;  8:45  ami 
■LUNQ  COOe  3410-»4-li 


Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Parts  724, 725,  and  726 

Tobacco  Acreage  Allotment  and 
Marketing  Ouota  Regulations 

AQENCY:  Agricultural  Stabilization  and 

Conservation  Service.  USDA. 

AcnOM:  Interim  rule.  

SUMMARY:  This  interim  rule  amends  the 
regulations  at  7  CFR  Parts  724.  725.  and 
726  to:  provide  that  acreage  converted 
from  the  production  of  tobacco  due  to 
the  participation  of  the  owner  or 
operator  of  a  farm  in  the  Conservation 
Reserve  Program  shall  be  considered 
planted  to  tobacco  for  purposes  of 
determing  future  acreage  allotments  and 
marketing  quotas;  authorize  county  ASC 
committees  to  approve  certain 
agreements  to  lease  and  transfer  hurley 
tobacco  quotas  when  such  agreements 
are  filed  after  July  1;  extend  from  April 
15  to  May  30  the  date  for  filing 
agreements  to  lease  and  transfer  flue- 
cured  tobacco  acreage  allotments  and 
marketing  quotas;  reduce  from  110 
percent  to  103  percent  of  the  effective 
farm  marketing  quota  the  quantity  of 
hurley  and  flue-cured  tobacco  that  may 
be  marketed  without  incurring  a 
marketing  quota  penalty;  and  make 
minor  corrections  for  clarity. 
DATES:  Effective  June  19. 1988. 
Comments  must bereceived  on  or 
before  July  21. 1986.  in  order  to  be 
assured  on  consideration. 
address:  Send  comments  to  the 
Director,  Tobacco  and  Peanuts  Division, 
ASCS.  Department  of  Agriculture.  P.O. 
.    Box  2415.  Washington,  DC  20013.  All 
written  submissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  in  room  5750-South 
Building,  USDA,  between  the  hours  of 
8:15  a.m.  and  4:45  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  IMF0RMAT10H  CONTACT 

Jack  S.  Forlines.  Agricultural  Program 
Specialist.  Tobacco  and  Peanuts 
Division,  USDA-ASCS.  P.O.  Box  2415. 
Washington.  DC  20013.  (202)  382-0200. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 


Departmental  Regulation  No.  1512r-l  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  abihty  of  United 
States-based  enterprises,  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
appUes  are:  Commodity  Loan  and    • 
Purchases;  10.051.  as  found  in  the 
catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  ta  this  interim  rule  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  Law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  29, 1983). 

The  Food  Security  Act  of  1985 
provides  that  the  Secretary  of 
Agriculture  shall  implement  a 
Conservation  Reserve  Program  for  the 
1986  through  1990  crop  years  with  the 
Secretary  entering  into  contracts  of  not 
less  than  10  or  more  than  15  years  to 
assist  owners  and  operators  of  highly 
erodible  cropland  in  conserving  and 
improving  the  soil  and  water  resources 
of  their  farms.  Section  1236  of  the  Food 
Security  Act  of  1985  requires  a  reduction 
in  the  aggregate  of  the  crop  bases, 
quotas,  and  allotments  on  farms 
participating  in  the  Conservation 
Reserve  Program.  This  interim  rule 
amends  the  regulations  at  7  CFR  Parts 
724.  725.  and  726  to  provide  that  acreage 
converted  from  the  production  of 
tobacco  due  to  the  participation  of  the 
owner  or  operator  of  a  farm  in  the 
Conservation  Reserve  Program  shall  be 
considered  planted  to  tobacco  for 
purposes  of  preserving  acreage 
allotment  and  marketing  quota  history 
for  use  in  determining  future  acreage 
allotments  and  marketing  quotas. 

The  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (the  "1985 
Act")  amended  section  319(g)  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended,  (the  "1938  Act")  to  authorize 
the  approval  of  certain  hurley  tobacco 
lease  and  transfer  agreements  that  are 
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filed  after  July  1  of  a  crop  year  and  also 
amended  sections  317(g)  and  319(i)  of 
the  1938  Act  to  reduce  from  110  percent 
to  103  percent  of  the  effective  farm 
marketing  quota,  the  quantity  of  hurley 
and  flue-cured  tobacco,  respectively, 
that  may  be  marketed  without  incurring 
a  marketing  quota  penalty.  This  interim 
rule  amends  the  regulations  at  7  CFR 
Parts  725  and  726  to  incorporate  these 
changes. 

Currently  the  regulations  at  7  CFR 
725.72(e)(4)  generally  provide  that  an 
agreement  to  lease  and  transfer  a  flue- 
cured  tobacco  acreage  allotment  and 
marketing  quota  must  be  filed  by  April 
15  in  order  to  be  approved  by  the  county 
ASC  committee.  The  1985  Act.  approved 
April  7. 1986.  changed  the  method  of 
determining  the  national  acreage 
allotment  and  marketing  quota  for  flue- 
cured  tobacco.  Accordingly,  this  change 
has  delayed  the  establishment  of  farm 
acreage  allotments  and  marketing 
quotas.  Therefore,  flue-cured  tobacco 
farmers  did  not  receive  notices  of  their 
acreage  allotments  and  marketing 
quotas  in  time  to  file  their  lease  and 
transfer  agreements  by  April  15.  In  order 
to  alleviate  this  problem,  this  interim 
rule  extends  from  April  15  to  May  30  the 
final  date  for  filing  an  agreement  to 
lease  and  transfer  flue-cured  tobacco 
acreage  allotments  and  marketing 
quotas. 

This  interim  rule  makes  other  minor 
corrections  in  the  regulations  set  forth  at 
7  CFR  Parts  724,  725,  and  726.  However, 
none  of  these  changes  are  considered 
substantive  but  are  being  made  only  for 
purposes  of  accuracy  and  clarity. 

Since  flue-cured  tobacco  producers 
are  in  the  process  of  planting  their  1986 
crop  of  tobacco  and  producers  of  other 
kinds  of  tobacco  will  soon  be  planting 
their  1986  crop  of  tobacco,  it  has  been 
determined  that  this  interim  nde  shall 
become  effective  on  June  19. 1986. 
However,  comments  from  interested 
persons  are  requested.  Comments  must 
be  received  by  July  21, 1986,  in  order  to 
be  assured  of  consideration.  After  the 
comments  have  been  received  and 
reviewed,  a  final  rule  will  be  published 
setting  forth  any  amendments  which 
may  be  necessary  to  the  interim  rule. 

List  of  Subjects  in  7  CFR  Parts  724,  725, 
and  728 

Acreage  allotment  Marketing  quota. 
Reporting  and  recordkeeping 
requirements. 

Fmal  rule 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  VII.  Title  7  of  the 
CFR  is  amended  as  follows: 


PART  724— (AMENDED] 


1.  In  Part  724: 

a.  The  authority  citation  is  revised  to 
read: 

Anthority:  Sees.  301.  313.  314,  316,  318,  363, 
372-375,  377  and  378  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended,  52  Stat 
38,  88  amended,  47,  as  amended,  48,  as 
amended,  75  Stat.  469,  as  amended,  81  Stat. 
120.  as  amended.  52  Stat.  63,  as  amended,  65. 
as  amended.  66,  as  amended.  70  Stat.  206,  as 
amended,  72  Stat.  995,  as  amended  (7  U.S.C. 
1301, 1313, 1314, 1314b,  1314d.  1363, 1372- 
1375, 1377, 1378):  sec.  401  of  the  Agricuhural 
Act  of  1949,  as  amended,  03  Stat.  1054,  as 
amended  (7  U.S.C  1421). 


f.  Section  724.70  is  amended  by 
revising  paragraph  (w)  to  read: 


{724.36 

b.  Section  724.36  is  removed. 

S  724.57    [Ainendedl 

c.  Section  724.57  is  amended  by 
revising  paragraphs  (b)(l)(i)(Z})  and 
(b)(l)(iKc)  and  by  adding  paragrapha 
(bXlKiHt/)  and  (b)(2)(ii)  to  read: 

(b)*  •  * 

(i)  •  •  • 

(b)  The  acreage  leased  and 
transferred  from  the  farm,  (c)  the 
acreage  temporarily  released  to  the 
State  committee  under  the  provisions  of 
S  724.72,  and  (d)  the  acreage  converted 
from  production  of  the  kind  of  tobacco 
in  accordance  with  Part  704  of  this  title 
is  not  less  than  75  percent  of  the  bewic 
allotment  after  any  reduction  in  the 
allotment  for  a  program  violation, 
***** 

(2)  *  *   * 

(ii)  Acreage  converted  from  the 
production  of  the  kind  of  tobacco  in 
accordance  with  7  CFR  Part  704  of  this 
title. 


S  724.62    [Amended! 

d.  Section  724.62  is  amended  by 
removing  paragraphs  (c)(7)  and  (c)(9); 
and  by  redesignating  paragraph  (c)(8)  as 
(c)(7);  by  removing  from  the  first 
sentence  of  the  introductory  paragraph 
the  words  'The  acreage  allotment  other 
than  an  allotment  made  imder 

§  724.67(a)."  and  inserting  in  their  place 
the  words  'The  acreage  allotment 
established  in  any  crop  year  for  all  new 
farms  of  a  kind  of  tobacco  shall  not 
exceed  the  national  acreage  reserved  for 
new  farms  for  such  kind  of  tobacco. 
Within  such  reserve,  the  acreage 
allotment". 

1 724.69    [Anwnded] 

e.  Section  724.69  is  amended  by 
removing  the  words  "or  by  the  owner" 
from  the  first  sentence  in  paragraph  (n). 


{724.70    Transfer  Of  Fire-Cured,  Dark  ■ir> 
cured,  and  Virginia  sun-cured  tobacco 
aHotments  l>y  lease,  sals,  or  by  owner 
under  section  318  of  tt>s  Act 
***** 

(w)  Claim  for  tobacco  marketing 
quota  penalty.  A  transfer  of  acreage 
allotment  from  a  farm  by  lease,  sale,  or 
by  the  owner  shall  not  be  approved  if  a 
claim  has  been  filed  against  the  lessor, 
seller,  or  transferring  owner  for  a 
tobacco  marketing  quota  fwnalty  and 
the  claim  remains  unpaid  unless  the 
entire  proceeds  of  the  lease  or  sale  of 
the  allotment  are  applied  against  the 
claim  and  the  county  committee 
determines  that  the  amount  paid  for  the 
lease  or  sale  represents  a  reasonable 
price  for  the  acres  of  allotment  being 
transferred. 


{724.72   [Amended] 

g.  Section  724.72  is  amended  in 
paragraph  (b)  by  inserting,  "including  a 
farm  receiving  a  new  farm  allotment" 
before  the  period  at  the  end  of  the  first 
sentence,  and  removing  the  second 
sentence. 

h.  Section  724.81  is  amended  by 
removing  paragraph  (f)  and  by  revising 
paragraphs  (d)  and  (e)  to  read: 

(  724J1    Issuance  of  producer  msricctina 
cards. 


(d)  Issuance  of  within  quota 
marketing  card.  A  within  quota 
marketing  card,  MQ-76  (eligible  for 
price  support),  shall  be  issued  for  use  in 
identifying  a  kind  of  tobacco  that  is 
available  for  marketing  from  a  farm 
when  such  tobacco: 

(1)  b  eligible  for  price  support 
according  to  the  provisions  in  Part  1464 
of  this  title. 

(2)  Was  grown  for  experimental 
purposes  only  by  a  pubhcly  owned 
argicultural  experiment  station. 

(e)  Issuance  of  excess  marketing 
corrf— (1)  MQ-77.  An  MQ-77  indicating 
that  the  tobacco  available  for  marketing 
from  a  farm  is  ineligible  for  price 
support  and  indicating  the  rate  of  any 
penalty  that  is  to  be  deducted  from  the 
proceeds  from  any  marketing  of  tobacco 
identified  by  such  marketing  care  shall 
be  issued  for  each  farm  for  each  kind  of 
tobacco  for  which: 

(i)  There  is  excess  tobacco  available 
for  marketing  from  the  farm; 

(ii)  The  producer  is  not  an  eligible 
producer  or  the  tobacco  is  not  eligible 
tobacco  as  determined  in  accordance 
with  Part  1464  of  this  title;  or 
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(iii)  Excess  tobacco  was  produced  on 
the  fann  and  the  acreage  of  tobacco 
reported  by  the  farm  operator  differed 
from  the  determined  acreage  by  more 
than  the  measurement  variance 
specified  in  Part  718  of  this  chapter  but 
the  excess  tobacco  has  been  disposed  in 
accordance  with  9  724.80. 

(2)  Full  penalty  rate.  The  full  penalty 
rate  shall  be  entered  on  each  MQ-77 
issued  to  identify  tobacco  produced  on  a 
farm  for  which: 

(i)  An  acreage  allotment  was  not 
established; 

(ii)  The  farm  operator  or  another 
producer  on  the  farm  prevents  the 
county  committee  from  obtaining 
information  necessary  to  determine  the 
correct  acreage  of  tobacco  on  the  farm; 

(iii)  The  farm  operator  fails  in 
accordance  with  Part  718  of  this  chapter 
to  provide  a  certification  of  acreage 
planted  to  tobacco,  or 

(iv)  The  farm  operator  or  another 
producer  on  the  farm  has  not  agreed  to 
make  contributions  to  the  No  Net  Cost 
Fimd  or  pay  assessments  to  the  No  Net 
Cost  Account,  as  applicable,  in 
accordance  with  Part  1464  of  this  title. 

(3)  Converted  penalty  rate.  Except  as 
provided  in  paragraph  (e)(2)  of  this 
section,  the  converted  penalty  rate 
provided  in  9  724.82  shall  be  entered  on 
each  MQ-77  issued  to  identify  tobacco 
produced  on  a  farm  from  which  there  is 
excess  tobacco  available  for  marketing 
and  the  percentage  of  excess  is  less  than 
100  percent. 

(4)  Zero  penalty.  Except  as  provided 
in  paragraph  (e)(2)  and  (e)(3)  of  this 
section,  a  zero  penalty  rate  shall  be 
entered  on  any  MQ-77  issued  in 
accordance  with  this  section. 

PART  72S-(AyENDE01 

2.  In  Part  725: 

a.  The  authority  citation  is  revised  to 
read: 

Autfaofity:  Sees.  301,  313.  314,  314A,  316, 
316A  317,  363,  372-375,  377  and  378  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amend,  52  Stat.  38,  as  amended,  47,  as 
amended,  48,  as  amended.  96  Stat  215.  75 
Stat.  469.  as  amended.  96  Stat.  205.  79  Stat.  66, 
as  amended.  52  Stat.  63.  as  amended.  65,  as 
amended.  66,  as  amended.  70  Stat.  206.  as 
amended.  72  Stat.  995,  as  amended  (7  U.S.C. 
1301. 1313, 1314, 1314-1, 1314b.  1314b-l. 
1314c  1363, 1372-1375, 1377. 1378);  sec  401  of 
the  Argicultural  Act  of  1949,  as  amended,  63 
Stat.  1054,  as  amended  (7  U.S.C.  1421). 

b.  Section  725.51  is  amended  by 
revising  paragraph  (e-l)(2)(iv)  and  (v). 
and  adding  (vi)  to  read: 

S  725.51    DcflnitkNW. 

(e-1)  •  •  • 
(2)  *  *  * 


(iv)  Reduced  for  overmarketing, 

(v)  Reduced  for  violation  of  marketing 

quota  regulations,  and 
(vi)  Converted  from  the  production  of 

flue-cured  tobacco  during  the  respective 

crop  year  in  accordance  with  Part  704  of 

this  title. 

c  Section  725.60  is  amended  by 
revising  paragraph  (b)(3)  and  (4),  and 
adding  (5)  to  read: 

§725.60    D«t«nnlnation  of  aftactlv*  fann 
markating  quotas. 

(b)*  •  * 

(3)  The  pounds  of  quota  which  are 
transferred  from  the  farm  by  lease  in  the 
current  yean 

(4)  The  pounds  of  quota  which  are 
reduced  in  the  current  year  as  a  result  of 
a  violation  in  a  prior  year  as  provided 
for  in  9  725.98;  and 

(5)  The  pounds  of  quota  determined 
by  multiplying  the  farm  yield  by  the 
acres  reduced  from  the  flue-cured 
tobacco  acreage  allotment  during  the 
current  year  in  accordance  with  Part  704 
of  this  title. 

9725.72    [AmwMtod] 

d.  Section  725.72  is  amended  by 
removing  the  words  "April  15"  and 
inserting,  their  place,  the  words  "May 
30"  each  place  that  they  appear  in 
paragraphs  (d)(3)(viii)  and  (e)(4)(i). 

e.  Section  725.73  is  amended  by 
revising  paragraph  (a)  to  read: 

9  725.73    Detennining  totMCCO  history 


(a)  Farm  acreage  allotment  fully 
preserved.  The  farm  acreage  allotment 
is  fully  preserved  as  tobacco  history 
acreage  for  the  cturent  year  if  in  the 
ciurent  year  or  either  of  the  two 
preceding  years  the  sum  of  the  planted 
and  considered  planted  acreage  was  as 
much  as  75  percent  of  the  farm  acreage 
allotment. 


exceed  103  percent  of  the  effective  farm 

marketing  quota. 

*        •        •        •        • 

g.  Section  725.95  is  amended  by 
revising  paragraph  (f)  to  read: 

9  725.95    Producers  penaltias.  falsa 
idanttflcatlona;  faihjrt  to  account;  cancatad 
■Hotmants;  ovarmarketlng  proportlonata 


f.  Section  725.87  is  amended  by 
revising  paragraph  (f)(3)  to  read: 

9  725.87    Issuanca  of  marfcatlog  cards. 

(0*  *  * 

(3)  Upon  vmtten  request  of  the  farm 
operator,  two  or  more  marketing  cards 
may  be  issued  for  a  farm  if  the  farm 
operator  specifies  the  number  of  pounds 
of  quota  to  be  assigned  to  each 
marketing  card.  In  such  case,  the  total 
pounds  of  quota  specified  in  the  entry, 
"103  percent  of  quota",  on  all  marketing 
cards  issued  for  the  farm  may  not 


(f)  Ineligible  for  price  support.  A 
penalty  at  the  rate  announced  for  flue- 
ciued  tobacco  for  the  current  marketing 
year  shall  be  assessed  on  any  marketing 
of  flue-cured  tobacco  by  any  producer 
on  a  farm  if  such  producer  is  ineligible 
for  price  support  because  the  farm 
operator  or  other  producer  on  the  farm 
has  not  agreed  to  make  a  contribution  to 
the  No  Net  Cost  Fund  or  pay  an 
assessment  to  the  No  Net  Cost  Account, 
as  applicable,  in  accordance  with  Part 
1464  of  this  title. 

9725.100    [Amandad] 

h.  Section  725.100  is  amended  in 
paragraph  (a)(l)(viii)  by  inserting  the 
words  "or  Account"  before  the  period  at 
the  end  of  the  sentence;  in  paragraph 
(b)(3)  by  inserting  the  words  "or 
producer  assessment  to  the  No  Net  Cost 
Tobacco  Account,  as  applicable,"  after 
the  word  "Fund"  each  place  the  word 
"Fund"  appears;  in  paragraph  (c)(7)  by 
inserting  the  words  "or  assessment  to 
the  No  Net  Cost  Tobacco  Account,  as 
applicable,"  following  the  word  "Fimd"; 
and  in  paragraph  (c)(7)  by  removing  the 
words  "Flue-Cured  Stabilization 
Corporation"  and  inserting  in  their  place 
the  words  "Commodity  Credit 
Corporation". 

99  725.51.  725.87, 725.91, 725.95, 725.99, 
725.100. 725.103.  725.104, 725.107,  and 
725.115    [Amandad] 

i.  In  addition  to  the  amendments  to 
Part  725  that  are  set  forth  above,  7  CFR 
Part  725  is  amended  by  removing  the 
number  "110"  wherever  it  appears  in  the 
following  paragraphs  and  inserting  in  its 
place  the  number  "103": 

(1)  7  CFR  725.51  (k); 

(2)  7  CFR  725.87  (a)(2)  and  (0: 

(3)  7  CFR  725.91(a); 

(4)  7  CFR  725.95  (a),  (b),  (d),  and  (e); 

(5)  7  CFR  725.99(a)(4)(x),  (b),  and  (c) 
(1)  through  (3): 

(6)  7  CFR  725.100(b)(1)  and  (3); 

(7)  7  CFR  725.103(a)  and  (h); 

(8)  7  CFR  725.104(a); 

(9)  7  CFR  725.107(b);  and 

(10)  7  CFR  725.115  (a)(2)(iv)  and  (b)(4) 

PART  726-{  AMENDED] 

3.  In  Part  728: 


a.  The  authority  citation  is  revised  to 
■read: 

Authority:  Sees.  301,  313,  314.  314A,  316B, 
317.  363.  372-375.  377  and  378  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended,  52  Stat.  38,  as  amended,  47,  as 
amended.  48.  as  amended,  96  Stat.  210.  215,  75 
Stat.  469,  as  amended,  79  Stat.  66,  as 
amended,  52  Stat.  63,  as  amended,  65,  as 
amended.  66.  as  amended.  70  Stat.  206,  as 
amended,  72  Stat.  995.  as  amended  (7  U.S.C. 
1301, 1313, 1314, 1314-1, 1314b-2, 1314c,  1363, 
1372-1375, 1377, 1378);  sec.  401  of  Uie 
Agricultural  Act  of  1949,  as  amended,  63  Stat. 
1054,  as  amended  (7  U.S.C.  1421). 

b.  The  table  of  contents  and  the  text 
are  corrected  by  removing  the 
subheading  "Restrictions  on  Use  of  DDT 
and  TDE,  Toxaphene,  or  Endrin". 

c.  Section  726.51  is  amended  by 
revising  paragraphs  (aa)  (3)  and  (4)  and 
(ff)(l)(vi);  and  adding  paragraph  (aa)(5), 
to  read: 

§726.51    Definitions. 


(aa)  *  •  • 

(3)  A  restrictive  lease  on  federally 
owned  land  is  in  effect  prohibiting 
tobacco  production. 

(4)  Effective  quota  is  zero  because  of 
overmarketings  or  a  violation  of 
regulations,  or 

(5)  Acreage  is  converted  from 
production  of  hurley  tobacco  in 
accordance  with  Part  704  of  this  title. 
***** 

(ff)  *  *  * 

(1)  *  *  * 

(vi)  Pounds  reduced  from  the  hurley 
tobacco  quota  during  the  current  year  in 
accordance  with  Part  704  of  this  title. 
***** 

d.  Section  726.68  is  amended  by 
revising  paragraph  (e)(4)  to  read: 

9  726.68    Transfer  of  tobacco  marketing 
quotas  by  lease,  l>y  aaie,  or  by  ttie  owner. 

***** 

(e)  *  *  * 

(4)  When  to  file.  Filed  on  or  before 
July  1  of  the  current  year  Provided,  That 
when  an  agreement  to  transfer  quota  by 
lease  is  filed  not  later  than  the  end  of 
the  marketing  year  that  begins  during 
the  current  year  such  transfer  agreement 
may  be  considered  to  have  been  fried  on 
July  1  of  the  current  year  if  the  county 
committee,  with  the  concurrence  of  the 
State  committee,  determines  that  on  or 
before  July  1  of  the  ciurent  year  the 
lessee  and  lessor  agreed  to  such  lease 
and  transfer  of  quota  and  the  failive  to 
file  such  transfer  agreement  did  not 
result  from  gross  negligence  on  the  part 
of  any  party  to  such  lease  and  transfer. 

e.  Section  726.81  is  amended  in 
paragraph  (f)(1)  by  removing  from  the 


Hrst  proviso  the  words  "and  the  quota  is 
not  eligible  to  be  transferred  from  the 
farm  under  the  provisions  of  §  726.68"; 
and  by  revising  paragraph  (f)(3)  to  read: 

9  726.81    Issuance  of  marketing  cards. 

(n  *  •  * 

(3)  Upon  written  request  of  the  farm 
operator,  two  or  more  marketing  cards 
may  be  issued  for  a  farm  if  the  farm 
operator  specifies  the  number  of  pounds 
of  quota  to  be  assigned  to  each 
marketing  card.  In  such  case,  the  total 
pounds  of  quota  specified  in  the  entry, 
"103  percent  of  quota",  on  all  marketing 
cards  issued  for  the  farm  may  not 
exceed  103  percent  of  the  effective  farm 
marketing  quota. 


9726.89    [Antended] 

f.  Section  726.89  is  amended  in 
paragraph  (f)  by  removing  the  words 
"make  a  contribution"  and  inserting  in 
their  place  the  words  "pay  marketing 
assessments". 

9726.94    [Amended] 

g.  Section  726.94  is  amended  in 
paragraph  (b)(3)  by  removing  the  words 
"contributions"  or  "contribution"  and 
inserting  in  their  place  the  words 
"marketing  assessments";  in  paragraph 
(c)(5)  by  removing  the  word  "March" 
and  inserting  in  its  place  the  word 
"April";  and  in  paragraph  (c)(7)  by 
removing  the  word  "contribution"  and 
inserting  in  its  place  the  words 
"marketing  assessment". 

99  726.51, 726J1,  726.85, 726.89.  726.93, 
726.94,  726.98, 726.105,  726.106,  and 
726.107    [Amended] 

h.  In  addition  to  the  amendments  to 
Part  726  that  are  set  forth  above,  7  CFR 
Part  726  is  amended  by  removing  the 
number  "110"  whenever  its  appears  in 
the  following  paragraph  and  inserting  in 
its  place  the  number  "103": 

(1)  7  CFR  726.51(1); 

(2)  7  CFR  726.81  (a)(2)  and  (f); 

(3)  7  CFR  726.85(8); 

(4)  7  CFR  726.89  (a),  (b).  (d),  and  (e); 

(5)  7  CFR  726.93  (a)(4)(vii),  (b)(1),  and 
(c)  (1)  through  (3); 

(6)  7  CFR  726.94(b)  (1)  and  (3); 

(7)  7  CFR  726.98(b); 

(8)  7  CFR  726.105(h): 

(9)  7  CFR  728.106(a);  and 

(10)  7  CFR  726.107  (a)(2)(iv)  and  (b)(4). 

Signed  in  Wasliington,  DC  on  June  18, 
1988. 

William  CBsOey, 
Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[PR  Doc  88-13913  Piled  6-18-86;  8:45  am] 

■■JJNQ  COOC  S410-W-M 


Agricultural  Marketing  Service 

7  CFR  Part  1065 

Milk  in  the  Nebraska-Western  Iowa 
Marketing  Area;  Temporary  Reviston 
of  Diversion  Limitation  Percentage 

AGENCY:  Agricultxu-al  Marketing  Service, 

USDA. 

action:  Temporary  revision  of  rules. 

summary:  This  action  temporarily 
relaxes  for  the  months  of  )une  through 
August  1986  the  limit  on  how  much  milk 
not  needed  for  fluid  (bottling)  use  may 
be  moved  directly  from  farms  to  nonpool 
manufactiuing  plants  and  still  be  priced 
under  the  Nebraska-Western  Iowa 
order.  The  revision  is  made  in  response 
to  a  request  by  a  cooperative 
association  representing  a  substantial 
number  of  producers  supplying  the 
market  in  order  to  prevent  uneconomic 
movements  of  milk. 
EFFECnvE  date:  ]une  19, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner,  Marketing 
Specialist  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  202- 
447-7311. 

SUPPIf  MENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Temporary 
Revision  of  Diversion  Limitation 
Percentage:  Issued  May  22, 1986; 
published  May  29, 1986  (51  FR  19353). 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  would  not  have  a  signiRcant. 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  action 
would  lessen  the  regulatory  impact  of 
the  order  on  certain  milk  handlers  and 
would  tend  to  ensure  that  dairy  fanners 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.],  and  the  provisions  of 
9  1065.13(d)(4)  of  the  Nebraska-Western 
Iowa  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (51  FR 
19353)  concerning  a  proposed  increase 
in  the  amount  of  milk  that  may  be 
moved  direcdy  from  producer  farms  to 
nonpool  manufacturing  plants  for  the 
months  of  May  through  August  1986. 
Because  of  the  late  receipt  of  the  request 
and  the  length  of  time  required  to 
process  the  proposed  temporary 
revision,  however,  the  temporary 
revision  of  diversion  limits  will  be 
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effective  for  the  months  of  June  through 
August  1986.  rather  than  for  May 
through  August.  The  public  was  afforded 
the  opportunity  to  comment  on  the 
proposed  notice  by  submitting  written 
data,  views  and  arguments  by  June  5. 
1986. 

Statement  of  Consideratioa 

After  consideration  of  all  relevant 
material,  data,  views  and  arguments 
filed  and  other  available  information,  it 
is  hereby  found  and  determined  that  the 
diversion  limitation  percentage  set  forth 
in  §  1065.13(d)  should  be  increased  from 
the  present  50  percent  to  60  percent  for 
the  months  of  June  through  August  1986. 

Pursuant  to  the  provisions  of 
§  1065.13(d).  the  diversion  limitation 
percentages  set  forth  in  S  1065.13(d)  (2) 
and  (3),  respectively,  may  be  increased 
or  decreased  up  to  20  percentage  points 
during  any  month.  Such  changes  may  be 
made  to  encourage  additional  needed 
milk  shipments  to  pool  distributing 
plants  or  to  prevent  uneconomic 
shipments  merely  for  the  piupose  of 
assuring  that  dairy  farmers  will  continue 
to  have  their  milli  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

Associated  Milk  Producers,  Inc. 
(AMPI),  a  cooperative  association  which 
represents  producers  supplying  the 
Nebraska-Western  Iowa  market, 
requested  that  for  the  months  of  May 
through  August  1986,  the  percentage  of 
allowable  diversions  be  increased  10 
percentage  points.  AMPI's  request  was 
received  May  15, 1986.  Due  to  the  time 
required  to  issue  the  notice  of  proposed 
temporary  revision  and  allow  a  7-day 
comment  period,  there  was  not  enough 
time  to  include  May  1986  in  the  period 
during  which  the  order's  diversion  limits 
are  to  be  temporarily  relaxed. 

The  basis  of  the  cooperative's  request 
is  that  for  the  period  in  question,  the 
order  provisions  require  more  milk  to 
move  through  pool  plants  than  is 
necessary  to  meet  the  fluid,  or  bottling, 
requirements  of  the  market.  The 
cooperative  cited  improved  milk  quality 
as  a  result  of  less  pumping  and  more 
economic  hauling  as  the  benefits  to  be 
gained  from  the  proposed  temporary 
relaxation. 

AMPI  stated  that  milk  production  in 
the  market  increased  more  than  13 
percent  for  the  period  January  through 
April  1986  over  the  same  period  of  1985. 
At  the  same  time,  according  to  the 
cooperative.  Class  I  needs  increased 
less  than  1  percent.  AMPI  stated  that 
producer  milk  was  diverted  to  nonpool 
plants  in  excess  of  the  50  percent  limit 
during  April  1986  and  that  as  a  result. 
milk  of  dairy  fanners  historically 
associated  with  the  market  failed  to 


share  in  the  marketwide  pool.  The 
cooperative  expressed  the  beUef  that  a 
temporary  relaxation  of  diversion  limits 
would  have  no  effect  on  the  ability  of 
distributing  plants  to  obtain  needed 
supplies  of  milk  for  Class  I  use. 

The  temporary  revision  was 
supported  in  comments  filed  by  the 
National  Farmers'  Organization.  Inc..  a 
dairy  farmer  cooperative  that  also 
represents  producers. 

Without  the  temporary  revision,  milk 
of  some  dairy  farmers  would  first  have 
to  be  received  at  a  pool  plant  to  qualify 
it  for  pooling  rather  than  being  shipped 
directly  from  the  farm  to  nonpool 
manufacturing  plants  for  surplus  use. 
<s^These  requirements  would  result  in 
costly  and  inefficient  movements  of 
milk.  It  is  concluded  that  the  relaxation 
of  the  diversion  limits  by  10  percentage 
points  for  the  months  of  June  through 
August  1986  will  prevent  uneconomic 
movements  of  milk  through  pool  plants 
merely  for  the  purpose  of  qualifying  it  as 
producer  milk  under  the  order. 

It  is  hereby  found  and  determined  that 
30  days'  notice  of  the  effective  date 
hereof  is  impractical,  uruiecessafy,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
miarketing  conditions  in  the  marketing 
area  for  ^e  months  of  June  through 
August  1986; 

(b)  This  temporary  revision  does  not 
require  of  persons  affected  substantial 
or  extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportimity  to 
file  written  data,  views,  or  arguments 
concerning  this  temporary  revision. 

Therefore,  good  cause  exists  for 
making  this  temporary  revision  effective 
upon  publication  of  this  notice  in  fhe 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketing  orders.  Milk,  Dairy 
products. 

PART  1065-{AMENDE01 

$1065.13    lAmendwll 

It  is  therefore  ordered,  that  in 
paragraphs  (d)(2]  and  (3)  of  S  1065.13. 
the  provision  "50  percent"  is  revised  to 
"60  percent"  for  the  months  of  June 
through  August  1986. 

The  authority  citation  for  7  CFR  Part 
1065  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
amended  7  U.S.C  801-674. 

Effective  date:  Upon  publication  in  the 
Federal  Register. 


Signed  at  Washington.  DC,  on  lune  13, 
1986. 

Edwud  T.  Coughlin. 
Director,  Dairy  Division. 
(FR  Doc.  86-13912  Filed  6-18-86:  8:45  am] 

BIUJNQGODC  a410-«>-M 


Farmers  Home  Administration 

7  CFR  Parte  1941, 1943,  and  1980 

Restriction  of  Insured  and  Guaranteed 
Operating  and  Farm  Ownership  Lx>ana 
for  Rnandng  the  Expansion  of  the 
Production  of  Surplu*  Agrtcuttural 
Commodities 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Interim  rule  with  request  for 

comments. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
insured  and  guaranteed  Operating  and 
Farm  Ownership  Loan  regulations  to 
allow  the  Administrator  to  restrict  loans 
for  purposes  whteh  finance  the 
expansion  of  the  production  of 
agricultural  commodities  that  are  in 
surplus.  This  action  is  being  taken  to 
support  other  United  States  Department 
of  Agriculture  (USDA)  actions  to  reduce 
the  expansion  of  production  and 
strengthen  depressed  prices.  The 
intended  effect  is  to  reduce  the 
expansion  of  the  production  of  surplus 
commodities. 

date:  Interim  rule  effective  on  June  19, 
1986.  Comments  must  be  submitted  on 
or  before  July  21, 1986. 
addresses:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief. 
Directives  Management  Branch,  Farmers 
Home  Administration,  USDA.  Room 
6348,  South  Agriculture  Building.  14th 
and  Independence  Avenue,  SW., 
Washington,  DC  20250.  All  written 
comments  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 
FOR  FURTHER  INFORMATKM  CONTACT 

Edward  R.  Yaxley,  Jr.,  Senior  Loan 
Officer,  Farm  Real  Estate  Production 
Division,  Farmers  Home  Administration, 
USDA.  Room  5449-S,  Washington.  D.C. 
20250,  telephone  (202)  447-4572. 
SUPPlfMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  by 
Departmental  Regulation  1512-1.  which 
implements  Executive  Order  12291.  and 
it  has  been  determined  to  be  non-major 
because  there  is  no  annual  effect  on  the 
economy  of  $100  million  or  more;  or  a 


major  increase  in  cost  or  prices  for 
consumer,  individual  industries.  Federal, 
State  or  local  government  agencies,  or 
geographic  regions;  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Program  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 
10.406— Farm  Operating  Loans,  10.407— 
Farm  Ownership  Loans. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  Notice  to  7  CFR  3015. 
Subpart  V  (48  FR  29115.  June  24, 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Fkrmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983), 
Emergency  Loans.  Farm  Operating 
Loans,  Farm  Ownership  Loans  and  Low 
Income  Housing  Loans  are  excluded 
from  the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Evironmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Subpart  A  of  Parts  1941  and  1943  and 
Subpart  B  of  Part  1980  contain  the 
policies,  procedures  and  authorizations 
for  making  and  guaranteeing  operating 
and  farm  ownership  loans. 

On  December  2. 1985  (50  FR  49395) 
FmHA  published  a  proposed  rule  to 
provide  the  Administrator  with  the 
authority  to  restrict  loans  for  such 
periods  as  necessary  if  the  loans  would 
be  used  to  finance  the  expansion  of  the 
production  of  agricultural  commodities 
which  are  in  surplus,  and/or  the  supply 
of  which  is  depressing  prices  and/or 
other  United  States  Department  of 
Agriculture  (USDA)  action  is  being 
taken  to  reduce  production  and/or 
support  p.ices.  The  comment  period 
closed  January  31. 1986. 

Discussion  of  Comments  Received 

In  response  to  the  proposed  rule,  70 
written  comments  were  received. 


Comments  received  were  from 
individuals,  bankers,  farmers'  unions,  a 
church,  interest  groups,  members  of  the 
United  States  Congress,  State 
government  officials  and  an  FmHA 
employee.  All  conmients  received  were 
reviewed.  Most  of  the  respondents  are 
concerded  that  the  majority  of 
agricultural  commodities  are  in  surplus 
and  that  the  enactment  of  the  proposed 
rule  across  the  board  would  eliminate 
FmHA  credit  for  a  great  many  farmers; 
hurt  rural  communities,  and  put  some 
farmers  out  of  business.  Many 
repondents  indicated  that  production 
should  be  controlled  through  agencies  of 
USDA  such  as  the  Commodity  Credit 
Corporation.  Some  respondents 
questioned  the  statutory  authority  for° 
such  a  restriction  and  that  it  would 
discriminate  against  the  family  sized 
farm.  One  respondent  stated  that  FmHA 
had  a  long  term  contractual  commitment 
to  continue  the  financing  of  a  borrower. 
Most  of  the  respondents  indicated  that 
the  surpluses  are  a  problem  but  had  no 
inunediate  solution  for  solving  the 
problem. 

Respondents  in  favor  of  adopting  the 
proposed  rule  are  people  that  did  not 
have  FmHA  credit.  They  Indicated  that 
the  agency  should  not  make  loans  to 
produce  surplus  crops  for  another 
agency  to  purchase. 

The  major  concern  of  those  opposed 
to  adopting  the  proposed  rule  seemed  to 
be  that  FmHA  would  stop  making  loans 
for  the  production  of  all  agricultural 
commodities  which  are  in  stuplus  and 
many  farmers  who  produce  these 
commodities  have  no  other  source  of 
credit.  There  were  some  miscellaneous 
comments  that  were  not  pertinent  to  the 
subject. 

After  careful  consideration  of  the 
comments,  the  agency  modifies  and 
amends  the  proposed  rule  so  that  the 
Administrator  may  restrict  loans  used 
for  financing  the  expansion  of  the 
production  of  certain  agricultural 
commodities  that  are  in  surplus  rather 
than  completely  restricting  loans  used 
for  the  production  of  surplus 
commodities.  This  change  should 
alleviate  the  concerns  caused  by  the 
proposed  rule  and  still  assist  in 
controlling  expansion  of  the  surplus  and 
reduce  costs  to  the  taxpayers.  ITie 
general  criteria  for  selecting  such 
surplus  agricultural  commodities  is  set 
out  in  the  regulations.  A  notice  will  be 
published  in  the  Federal  Register 
indicating  the  selected  commodity,  the 
length  of  the  restriction,  and  the  reason 
for  the  restriction. 


List  of  Subjects 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs — 
Agricultiu*e.  Rural  areas.  Youth. 

7  CFR  Part  1943 

Credit,  Loan  programs — Agriculture. 
Recreation,  Water  resources. 

7  CFR  Part  1980 

Agricultxu*.  Loan  programs — 
Agriculture. 

Therefore,  Chapter  XVffl.  Title  7  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1941— OPERATING  LOANS 

1.  The  authority  citation  for  Part  1941 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  7  CFR  2.23;  7  CFR 
2.70. 

Subpart  A— Operating  lUMin  Policies, 
Procedures,  and  Authorizations 

2.  Section  1941.17  is  amended  by 
designating  the  existing  paragraph  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

S  1941.17    Loan  Hmltattons. 
*         *         •         •         • 

(b)  The  Administrator  will  restrict  the 
making  of  loans  that  v«ll  be  used  to 
increase  the  production  of  selected 
agricultural  commodities  such  as  crops, 
livestock,  or  livestock  products,  for  such 
periods  as  are  necessary,  when  the 
United  States  Department  of  Agriculture 
is  taking  action  to  reduce  production 
and/or  has  a  program  for  supporting 
prices  and/or  has  some  other  subsidy 
program  for  the  selected  agricultural 
commodity. 

(1)  In  selecting  the  agricultural 
commodity,  the  Administrator  will 
consider  such  facts  as: 

(i)  The  cost  of  the  Government 
subsidy. 

(ii)  "The  amount  of  siuplus  of  the 
commodity  the  Government  has.  in 
storage  or  is  paying  storage  on. 

(ill)  Any  indication  of  restrictions  that 
processors  may  place  upon  producers  of 
such  cdmmodities. 

(iv)  The  adverse  effect  of 
overproduction  of  the  commodity  in 
certain  areas  and  the  adverse  effect  the 
increased  production  of  the  commodity 
would  have  on  fanners  in  the  area. 

(v)  Shortages  of  a  commodity  in 
certain  areas. 

(2)  An  increase  in  the  production  of  an 
a^cidttu'al  commodity  is  an  increase  in 
the  average  number  of  acres,  average 
number  of  birds,  average  number  of 
animal  units,  average  number  of  fish 
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above  the  estabUshed  base  for  the 
fanning  operation.  The  base  will  \h 
estabhshed  by  calculating  the  average 
annual  production  units  of  the 
commodity  for  the  farming  operation  for 
the  last  5  years  and  the  last  2  years,  and 
using  the  lower  of  those  2  figures.  Minor 
variations  that  do  not  exceed  a  5 
percent  increase  in  production  for  the 
year  above  the  base  will  be  considered 
normal.  However,  such  increases  will 
not  be  used  to  increase  the  base  by 
gradually  increasing  the  numbers  year 
after  year. 

(3)  For  crops  grown  in  a  fanner's 
normal  crop  rotation  program,  the  base 
will  be  estabUshed  by  calculating  the 
average  production  of  the  commodity  for 
the  number  of  years  the  crop  was  grown 
in  the  normal  rotation  cycle  or  5  year 
period,  whichever  is  less. 

(4)  The  County  Supervisor  will  use 
either  ASCS  records  or.  if  these  are  not 
available,  the  actual  farm  records  for 
calculating  the  farming  operation's 
established  base.  If  no  production 
records  are  available  for  the  commodity, 
any  production  will  be  considered  an 
increase. 

(5)  Financing  an  increase  in 
production  of  a  selected  agricultural 
commodity  is  prohibited.  Financing  an 
increase  means  using  loan  funds  for 

(i)  The  purchase  or  renting  of 

additional  land  and/or  buildings  for  the 

surplus  commodity, 
(ii)  A  new  facility  for  expansion  or 

expansion  of  an  existing  facihty  for  the 

surplus  commodity, 
(iii)  Items  for  the  direct  input  for  the 

production  of  additional  acres  or  units 

of  a  surplus  commodity  such  as  feed, 

seed  and  fertilizer,  harvesting  costs  and 

etc. 
(iv)  Starting  up  or  re-establishing  a 

farming  operation  for  the  production  of  a 

surplus  commodity, 
(v)  Converting  a  farming  operation  to 

the  production  of  the  surplus 

commodity. 
(6)  The  provisions  of  this  section  are 

not  intended  to  restrict  the  use  of  better 
management  practices,  improved 
varieties  of  seed,  new  technology,  etc., 
or  prevent  the  financing  of  the  sale  of  an 
existing  farming  operation  to  another 
operator  as  long  as  there  is  no  increase 
in  the  average  number  of  acres,  birds, 
animal  units  or  fish  above  an 
operation's  established  base. 

(7)  A  Notice  will  be  published  ta  the 
Federal  Register  which  will  state  the 
commodity  which  is  in  siuplus.  the 
length  of  the  restriction,  and  the  reason 
for  the  restriction.  A  copy  of  the  Notice 
will  be  distributed  to  FmHA  offices  and 
will  be  available  to  the  public  at  those 
offices. 


(8)  If  Form  FmHA  1940-1  "Request  for 
Obligation  of  Funds,"  has  been  signed 
for  approving  a  loan  before  the  date  a 
restriction  is  imposed,  the  restriction 
cannot  be  used  as  a  reason  for  failing  to 
close  the  loan. 

PART  1943-FARM  OWNERSHIP,  SOIL 
AND  WATER  RECREATION 

3.  The  authority  citation  for  Part  1943 
is  revised  to  read  as  follows: 

AtiflMirity:  7  use  1989;  7  CFR  2.23;  7  CFR 

2.70. 

Subpart  A— Inaured  Farm  Ownership 
Loan  Pollctes,  Procedures,  and 
Authorizations 

4.  §  1943.17  is  amended  by  adding 
paragraph  [d]  to  read  as  follows: 

91943.17    Loan  Hmttatlons. 
*        •        •        •        • 

(d)  The  Admuiistrator  will  restrict  the 
making  of  FO  loans  that  will  be  used  to 
Increase  the  production  of  selected 
agricultural  commodities  such  as  crops. 
Uvestock.  or  bvestock  products,  for  such 
periods  as,are  necessary,  when  the 
United  States  Department  of  Agriculture 
is  taking  action  to  reduce  production 
and/or  has  a  progreim  for  supporting 
prices  and/or  has  some  other  subsidy 
program  for  the  selected  agricultural 
commodity. 

(1)  In  selecting  the  agricultural 
commodity,  the  Administrator  will 
consider  such  factors  as; 

(i)  The  cost  of  the  Government 
subsidy. 

(ii)  The  amount  of  surplus  of  the 
commodity  the  Government  has  in 
storage  or  is  paying  storage  on. 

(iii)  Any  indication  of  restrictions  that 
processors  may  place  upon  producers  of 
such  commodities. 

(iv)  The  adverse  effect  of 
overproduction  of  the  commodity  in 
certain  areas  and  the  adverse  effect  the 
increased  production  of  the  commodity 
would  have  on  farmers  in  the  area. 

(v)  Shortage  of  a  commodity  in  certain 
areas. 

(2)  An  increase  in  the  production  of  an 
agrictiltural  commodity  is  an  increase  in 
the  average  number  of  acres,  average 
number  of  birds,  average  number  of 
animal  units,  average  number  of  fish 
above  the  established  base  for  the 
farming  operation.  The  base  will  be 
established  by  calculating  the  average 
annual  production  units  of  the 
commodity  for  the  farming  operation  for 
the  last  5  years  and  the  last  2  years,  and 
using  the  lower  of  those  two  figures. 
Minor  variations  that  do  not  exceed  a  5 
percent  increase  in  production  for  the 
year  above  the  base  will  be  considered 


normal.  However,  such  increases  will 
not  be  used  to  increase  the  base  by 
gradually  increasing  the  numbers  year 
after  year. 

(3)  For  crops  grown  in  a  farmer's 
normal  crop  rotation  program,  the  base 
will  be  estabUshed  by  calculating  the 
average  production  of  the  commodity  for 
the  number  of  years  the  crop  was  grown 
in  the  normal  rotation  cycle  or  5  year 
period,  whichever  is  less. 

(4)  The  County  Supervisor  will  use 
either  ASCS  records  or.  if  these  are  not 
available,  the  actual  farm  records  for 
calculating  the  fanning  operation's 
estabUshed  base.  If  no  production 
records  are  available  for  the  commodity, 
£my  production  will  be  considered  an 
increase. 

(5)  Financing  an  increase  in 
production  of  a  selected  agricultural 
commodity  is  prohibited.  Financing  an 
increase  means  using  loan  funds  for 

(i)  The  purchase  or  renting  of 
additional  land  and/or  buildings  for  the 
surplus  conunodity. 

(ii)  A  new  faciUty  for  expansion  or 
expansion  of  an  existing  faciUty  for  the 
surplus  commodity. 

(iu)  Items  for  the  direct  input  for  the 
production  of  additional  acres  or  units 
of  a  surplus  commodity  such  as  feed, 
seed  and  fertilizer,  harvesting  costs  and 
etc. 

(6)  The  provisions  of  this  section  are 
not  intended  to  restrict  the  use  of  better 
management  practices,  improved 
varieties  of  seed,  new  technology,  etc.. 
or  prevent  the  financing  of  the  sale  of  an 
existing  farming  operation  to  another 
operator  as  long  as  there  is  no  increase 
in  the  average  number  or  acres,  birds, 
animal  imits  or  fish  above  an 
operation's  established  base. 

(7)  A  Notice  wiU  be  pubUshed  in  the 
Federal  Register  which  wriU  state  the 
commodity  which  is  in  surplus,  the 
length  of  the  restriction,  and  the  reason 
for  the  restriction.  A  copy  of  the  Notice 
wiU  be  distributed  to  FmHA  offices  and 
wiU  be  available  to  the  pubUc  at  those 
offices. 

(8)  If  Form  FmHA  1940-1,  "Request  for 
Obliigation  of  Funds."  has  been  signed 
for  approving  a  loan  before  the  date  a 
restriction  is  imposed,  the  restriction 
cannot  be  used  as  a  reason  for  failing  to 
close  the  loan. 

PART  1980-QENERAL 

5.  The  authority  citation  for  Part  1980 
is  revised  to  read  as  follows: 

Authority:  7  CFR  1988:  42  USC  1480;  S 
U.S.C  301;  7  CFR  2^;  7  CFR  2.7a 


Subpart  B— Fanner  Program  Loans 

6.  Section  1980.101  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

S  19ao.101    mtroductkML 

«  «  *  *  * 

(f)  Restrictions.  The  Administrator 
will  restrict  the  issuing  of  OL  or  FO 
guarantees  if  the  loans  will  be  used  to 
increase  the  production  of  agricultural 
commodities  such  as  crops,  livestock,  or 
livestock  products,  for  such  periods  as 
are  necessary,  when  the  United  States 
Department  of  Agriculture  is  taking 
action  to  reduce  production  and/or  has 
a  program  for  supporting  prices  and/or 
has  some  other  subsidy  program  for  the 
selected  agricultural  commodity. 

(1)  In  selecting  the  agricultural 
commodity,  the  Administrator  will 
consider  such  factors  as; 

(i)  The  cost  of  the  Government 
subsidy. 

(u)  'The  amount  of  surplus  of  the 
commodity  the  Government  has  in 
storage  or  is  paying  storage  on. 

(iii)  Any  indication  of  restrictions  that 
processors  may  place  upon  producers  of 
such  conunodities. 

(iv)  The  adverse  effect  of 
overproduction  of  the  commodity  in 
certain  areas  and  the  adverse  effect  the 
increased  production  of  the  commodity 
would  have  on  farmers  in  the  area. 

(v)  Shortage  of  a  commodity  in  certain 
areas. 

(2)  An  increase  in  the  production  of  an 
agricultural  commodity  is  an  increase  in 
the  average  number  of  acres,  average 
number  of  birds,  average  number  of 
animal  units,  average  number  of  fish 
above  the  estabUshed  base  for  the 
farming  operation.  The  base  will  be 
established  by  calculating  the  average 
annual  production  units  of  the 
commodity  for  the  farming  operation  for 
the  last  5  years  and  the  last  2  years,  and 
using  the  lower  of  those  two  figures. 
Minor  variations  that  do  not  exceed  a  5 
percent  increase  in  production  for  the 
year  above  the  base  will  be  considered 
normal.  However,  such  increases  will 
not  be  used  to  increase  the  base  by 
gradually  increasing  the  numbers  year 
after  year. 

(3)  For  crops  grown  in  a  farmer's 
normal  crop  rotation  program,  the  base 
will  be  estabUshed  by  calculating  the 
average  production  of  the  conunodity  for 
the  number  of  years  the  crop  was  grown 
in  the  normal  rotation  cycle  or  5  year 
period,  whichever  is  less. 

(4)  The  County  Supervisor  will  use 
ASCS  records  or.  if  those  are  not 
available,  the  actual  farm  records  for 
calculating  the  farming  operation's 
established  base.  If  no  production 
records  are  available  for  the  commodity. 


any  production  wiU  be  considered  an 
increase. 

(5)  Issuing  an  FO  or  OL  guarantee  is 
prohibited  ii  the  loan  wiU  be  used  for 
financing  an  increase  in  production  of  a 
selected  agricultural  commodity. 
Financing  an  increase  means  using  loan 
funds  for: 

(i)  The  purchase  or  renting  of 
additional  land  and/ or  buildings  for  the 
surplus  commodity. 

(ii)  A  new  faciUty  for  expansion  or 
expansion  of  an  existing  faciUty  for  the 
surplus  commodity. 

(iii)  Items  for  the  direct  input  for  the 
production  of  additional  acres  or  units 
of  a  surplus  commodity  such  as  feed, 
seed  and  fertilizer,  harvesting  costs  and 
etc. 

(iv)  Starting  up  or  re-estabUshing  a 
farming  operation  for  the  production  of  a 
surplus  commodity. 

(v)  Converting  a  farming  operation  to 
the  production  of  the  surplus 
conunodity. 

(6)  The  provisions  of  this  section  are 
not  intended  to  restrict  the  use  of  better 
management  practices,  improved 
varieties  of  seed,  new  technology,  etc., 
or  prevent  the  financing  of  the  sale  of  an 
existing  farming  operation  to  another 
operator  as  long  as  there  is  no  increase 
in  the  average  number  of  acres,  birds, 
animal  imits  or  fish  above  an 
operation's  estaUshed  base. 

(7)  A  Notice  will  be  published  in  the 
Federal  Re^ster  which  wiU  state  the 
conunodity  which  is  in  surplus,  the 
length  of  the  restriction,  and  the  reason 
for  the  restriction.  A  copy  of  the  Notice 
will  be  distributed  to  FmHA  offices  and 
will  be  available  to  the  public  at  those 
offices. 

(8)  If  a  Loan  Note  Guarantee  or 
Contract  of  Guarantee  has  been  issued 
before  the  date  a  restriction  is  imposed, 
the  restriction  cannot  be  used  as  a 
reason  for  failing  to  issue  the  guarantee. 

Dated:  May  28, 1986. 
Vance  L  Claik. 

Administrator.  Farmers  Home 

Administration. 

(FR  Doc.  86-13914  Filed  6-16-86:  8:45  am) 

MLUNQ  CODE  3410-07-M 


ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
document  that  provided  for  standards 
for  the  antibiotic  drug,  imipenem 
monohydrate-cilastatin  sodium  for 
injection.  This  document  corrects  an 
editorial  error. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  Norton,  Center  for  Drugs  and 
Biologies  (HFN-815),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4290. 

SUPPLEMENTARY  INFORMATION: 

§441.220    [CorrectMl] 

In  FR  Doc.  86-7369  appearing  on  page 
11571  in  the  issue  of  Friday,  April  4. 
1988,  the  following  correction  is  made  on 
page  11575:  In  the  third  colunui  under 
§  441.220  Imipenem  monohydrate- 
cilastatin  sodium  for  injection  in 
paragraph  (b)(l)(ii)(a),  fourth  Une. 
"molar"  is  corrected  to  read  "Af . 

Dated:  June  11, 1986. 
Samaie  R.  Young, 

Deputy  Director,  Office  of  Compliance. 
[FR  Doc.  86-13817  Filed  6-18-86;  8:45  am) 

MLUNQ  CODE  4110-01-M 


21  CFR  Part  522 

Implantation  or  Injectable  Dpsage 
Form  New  Animal  Drugs  Not  Subject 
to  Certification;  Estradiol 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  441 
[Docket  No.  86N-0070]    • 

Antibiotic  Drugs;  Imipenem 
Monohydrate-CllastaUn  Sodium  for 
Inlectlon;  Correction 

aocncy:  Food  and  Drug  Administration. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  applicaUon  (NADA)  filed  by  Elanco 
Products  Co.,  providing  for  use  of  an 
estradiol  ear  implant  for  increased  rate 
of  weight  gain  and  improved  feed 
efficiency  in  confined  heifers  as  well  as 
steers. 

EFFECTIVE  DATE:  June  19,  1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Jack  C.  Taylor,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5247. 
SUPPLEMENTARY  INFORMATION:  Elanco 

Products  Co.,  a  Division  of  EU  Lilly  & 
Co..  740  South  Alabama  St.. 
IndianapoUs.  IN  46206,  has  filed  a 
supplemental  application  to  NADA  118- 
123  providing  for  use  of  an  ear  implant 
containing  24  or  45  milligrams  of 
estradiol  for  increased  rate  of  weight 
gain  and  improved  feed  efficiency  in 
confined  heifers.  The  supplemental 
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NADA  is  approved  and  the  regulations 
are  amended  to  reflect  this  approval. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  that  was  pubHshed  in  the  Federal 
Register  of  April  26. 1985  (50  FR  16636. 
effective  July  25. 1985. 

List  of  SubjecU  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1;  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(i),  82  Stat.  347  (21  U.S.C. 
360b(i)):  21  CFR  5.10  and  5.83. 

2.  By  revising  §  522.840  to  read  as 
follows: 

§522.840    EstradioL 

(a)  Specifications.  Each  silicone 
rubber  implant  contains  24  or  45 
milligrams  of  estradiol. 

(b)  Sponsor.  See  000986  in  §  510.600(c) 
of  this  chapter. 

(c)  Conditions  of  use.  It  is  used  for 
implantation  in  steers  and  heifers  as 
follows: 

(1)  Amount.  Insert  one  24-milligram 
implant  every  200  days;  insert  one  45- 
milligram  implant  every  400  days. 


(2)  Indications  for  use.  For  increased 
rate  of  weight  gain  in  suckling  and 
pastured  growing  steers;  for  improved 
feed  efficiency  and  increased  rate  of 
weight  gain  in  confined  steers  and 
heifers. 

(3)  Limitations.  For  subcutaneous  ear 
implantation  in  steers  and  heifers  only. 
A  second  implant  may  be  used  if 
desired.  No  additional  effectiveness 
may  be  expected  from  reimplanting  in 
less  than  200  days  for  the  24-milligram 
implant  or  400  days  for  the  45-milligram 
implant.  Increased  sexual  activity 
'(bulling,  riding,  and  excitability)  has 
been  reported  in  implanted  animals. 

Dated:  June  12. 1986. 
Richard  A.  Caraevale. 

Acting  Associate  Director  for  Scientific 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  86-13816  Filed  6-18-86;  8:45  am] 
MLUNQ  COOC  41«M)1-«I 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1309 
[Docket  No.  82-1S;  Notic*  81 

Incentive  Grant  Criteria  for  Alcohol 
Ttafflc  Safety  Programs 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  notice  amends  the  rule 
for  the  Alcohol  Traffic  Safety  Incentive 
Grant  Program,  which  was  established 
to  encourage  states  to  adopt  effective 
programs  to  reduce  crashes  resulting 
from  persons  driving  while  imder  the 
infiuence  of  alcohol.  This  amendment 
implements  Pub.  L.  98-363  by  expanding 
the  scope  of  the  supplemental  grant 
criteria  to  include  programs  to  reduce 
traffic  safety  problems  resulting  from 
persons  driving  under  the  influence  of 
controlled  substances  and  by 
establishing  a  special  grant  for  states 
that  adopt  strict  minimum  sentencing 
standards  for  persons  convicted  of 
drunk  driving. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  June  19, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  Reagle.  Associate 
Administrator  for  Traffic  Safety 
Programs,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW..  Washington.  DC  20590  (202) 
426-0837. 

SUPPt^MENTARY  INFORMATION:  On  July 
17. 1984.  the  President  signed  Pub.  L.  98- 
363,  which  amended  the  Incentive  Grant 


Criteria  for  Alcohol  Traffic  Safety 
Programs  (23  U.S.C.  408.  hereinafter 
called  the  408  program).  The  408 
program  was  enacted  in  1982  as  a  two- 
tier  grant  program,  providing  Federal 
funds  to  states  that  implement  certain 
projects  designed  to  reduce  the  drunk 
driving  problem.  The  July  1984 
legislation  expanded  the  scope  of  the 
408  program  to  include  not  only  drunk 
driving  but  also  drugged  driving  and  to 
establish  a  third  tier  (special  grant)  to 
encourage  states  to  enact  tough 
minimum  sentencing  standards. 

On  May  16. 1985,  NHTSA  issued  a 
Notice  of  Proposed  Rulemaking  (50  FR 
20438)  proposing  amendments  to  the 
existing  regulation  (23  CFR  Part  1309)  so 
that  it  would  conform  to  the  July  1984 
legislation.  The  Agency  has  analyzed 
the  comments  received  on  the  proposal 
and  has  decided  to  adopt  the 
amendments  as  proposed  in  that  notice. 
The  amendments  and  the  comments  on 
those  amendments  are  discussed  below. 

Drugged  Driving 

As  noted  above,  the  original  408 
program  was  a  two-tier  grant  program. 
The  first  tier  is  a  basic  grant  for  which  a 
state  is  eligible  if  it  meets  four  criteria 
specified  by  Congress  in  23  U.S.C. 
408(e)(1).  The  second  tier  is  a 
supplemental  grant  for  which  a  state  is 
eligible  if  it  qualifies  for  the  basic  grant 
and  implements  its  choice  of  eight 
additional  alcohol  traffic  safety  program 
elements  which  are  identified  in  the 
regulation  (23  CFR  1309.6). 

The  July  1984  legislation  amended  the 
supplemental  grant  by  adding  one 
additional  criterion  from  which  a  state 
can  select  in  order  to  qualify  for  a 
supplemental  grant.  That  criterion  is  the 
establishment  of  rehabilitation  and 
treatment  programs  for  persons  arrested 
and  convicted  of  driving  under  the 
influence  of  a  controlled  substance  or 
for  research  programs  to  develop 
effective  means  of  detecting  the  use  of 
controlled  substances  by  drivers. 

All  commenters  addressing  this 
revision  supported  it.  One  commenter 
suggested  that  in  order  to  qualify  for  this 
criterion  that  both  rehabilitation  and 
treatment  programs  and  research 
programs  be  required.  The  Agency 
believes  that  the  regulation  as  it  was 
proposed  is  more  consistent  with  the 
statute,  which  clearly  states  that  either 
rehabilitation/treatment  programs  or 
research  programs  would  qualify  under 
the  new  criterion.  Therefore,  the  Agency 
is  retaining  the  optional  language.  The 
same  commenter  also  suggested  that  the 
controlled  substance  criterion  be 
mandated  in  order  to  qualify  for  a 
supplement  grant.  First,  the  structure  of 


the  su)}plemental  grant  program  has 
always  permitted  a  State  to  select  the 
eight  criteria  it  wished  to  meet  from  the 
list  of  eUgible  criteria.  The  commenter 
did  not  provide  any  compelling  reason 
why  this  structure  should  be  altered  for 
this  one  criterion.  Second.  NHTSA  notes 
that  research  regarding  driving  under 
the  influence  of  controlled  substances  is 
in  a  more  preliminary  stage  than  the 
research  which  documents  the  hazards 
created  by  drunk  drivers.  Consequently, 
the  Agency  is  not  mandating  this 
criterion  in  order  to  quahfy  for  a 
supplemental  grant. 

One  conunenter  suggested  that  the 
Agency  define  the  scope  or  elements  of 
an  acceptable  research  program  and 
research  plan.  That  commenter  stated 
that  gxiidelines  were  necessary  in  order 
for  the  states  to  ascertain  whether  or  not 
they  could  satisfy  this  criterion. 
Although  the  Agency  appreciates  the 
desire  on  the  part  oi  some  for  guidance 
as  to  what  must  be  shown  to 
demonstrate  compUance.  we  do  not 
want  to  adopt  guideUnes  that  are  unduly 
restrictive  and  not  suited  to  an 
individual  state.  For  this  reason,  NHTSA 
is  not  adopting  this  comment;  however, 
NHTSA  would  be  pleased  to  answer 
individual  State's  questions  regarding 
the  adequacy  of  their  programs. 

One  commenter  suggested  that  the 
definition  of  "controlled  substance"  be 
expanded  to  include  other  intoxicants  or 
combinations  of  intoxicants  which 
render  a  person  incapable  of  driving 
safely.  The  July  1984  legislation  did  not 
define  "controlled  substance"  and. 
consequently.  NHTSA  announced  in  the 
proposed  rule  that  the  definition  of 
controlled  substance  found  at  21  U.S.C. 
802  (the  definitional  section  of  the 
Controlled  Substance  Act.  the  Federal 
statute  pertaining  to  drug  abuse 
prevention  and  control)  would  be 
utilized  in  this  regulation. 

The  definition  was  chosen  because  it 
represented  the  single  definition 
commonly  recognized  by  the  Federal 
government  in  its  drug-related  statutes. 
While  there  may  be  vaUd  interest  in  the 
effects  of  other  drugs  on  drivers,  we  do 
not  believe  if  is  necessary  to  expand  the 
definition.  Congress'  intent  in  expanding 
the  scope  of  the  408  program  to  include 
drugged  driving  was  to  permit  states 
that  have  or  wish  to  establish  programs 
that  focus  on  the  drugged  driver  to  be 
able  to  utilize  those  programs  in  order  to 
qualify  for  a  406  8U[>plemental  grant. 
Additionally,  the  incorporation  of  this 
criterion  into  the  408  program  might 
serve  as  a  catalyst  for  other  states  to 
implement  drugged  driving 
rehabilitation  and  treatment  programs 
or  research  programs.  Under  the  final 


rule,  each  state  may  define  "controlled 
sub8tance"a8  it  wishes  for  purpose  of  its 
driving  while  impaired  statutes,  a  state 
need  not  adopt  the  definition  in  21 
U.S.C.  802.  Any  state  that  establishes  a 
treatment,  rehabihtation  or  research 
program  into  controlled  substances  and 
their  effect  on  drivers  will  certainly 
focus  on  some,  if  not  most,  of  those 
substances  identified  in  21  U.S.C  802.  If 
the  state  wishes  to  conduct  research 
into  or  treatment  of  individuals  who 
have  also  used  other  impairing  drugs, 
the  definition  in  21  U.S.C.  802  will  not 
prevent  if  from  doing  so. 

Minimum  Sentencing 

As  noted  above,  the  July  1984 
legislation  created  a  third  tier  to  the  408 
program.  This  third  tier,  referred  to  as  a 
special  grant,  can  be  awarded  to  states 
that  have  adopted  tough  minimum 
sentencing  standards  specified  by 
Congress  for  persons  convicted  of  drunk 
driving.  As  proposed  and  as  adopted  in 
this  rule,  the  grant  will  amount  to  five 
percent  of  the  amount  apportioned  to 
the  state  for  fiscal  year  1984  under 
sections  402  and  408  of  Tide  23.  If  a 
state  continues  to  satisfy  the 
requirements  for  the  special  grant,  it 
may  receive  the  full  five  percent  for  up 
to  three  fiscal  years.  Additionally, 
unlike  the  supplemental  grant,  a  state 
can  receive  a  special  grant  without 
being  eligible  for  a  basic  grant. 

The  minimum  requirements  that  a 
state  must  meet  in  order  to  be  eligible 
for  a  special  grant  are  as  follows;  First 
offenders  must  have  their  drivers' 
licenses  suspended  for  90  days  and 
either  be  imprisoned  for  48  consecutive 
hours  or  perform  100  hours  of 
community  service;  second  offenders 
within  a  five-year  period  must  have 
their  licenses  revoked  for  one  year  and 
be  imprisoned  for  ten  days;  third 
offenders  within  a  five-year  period  must 
have  their  licenses  revoked  for  three 
years  and  be  imprisoned  for  120  days; 
and  persons  driving  in  violation  of  any 
license  restrictions  imposed  as  a  result 
of  convictions  for  driving  while  under 
the  infiuence  (including  suspensions  or 
revocations)  must  be  imprisoned  for  30 
days  and,  upon  release,  receive  an 
additional  period  of  license  suspension 
or  revocatioiL 

In  addressing  the  special  grant  one 
commenter  stressed  that  the  certainty  of 
punishment  and  bcense  action  is  more 
effective  than  imprisonment  or  long 
license  suspensions.  That  commenter 
indicated  greater  costs  would  be 
incurred  if  first  offenders  were  required 
to  be  imprisoned  or  perform  community 
service.  The  commenter  further  stated 
that  programs  which  have  attempted 
"extreme  penalties  and  sanctions  have 


not  experienced  success  and  acceptance 
by  [the]  public. . . ." 

The  Agency  agrees  that  certainty  of 
punishment  and  license  action  is  an 
effective  tool  in  deterring  drunk  driving, 
and  notes  that  the  basic  408  program 
already  provides  for  such  sanctions.  The 
requirements  for  the  special  grant  are 
prescribed  by  statute.  See  23  U.S.C. 
406(e)(3).  In  enacting  the  July  1984 
legislation.  Congress  evidently  believed 
that  the  certainty  of  punishment  and 
license  action  alone  was  not  sufficient 
to  permit  a  state  to  qualify  for  the  third 
tier  of  the  408  program.  Congress  chose 
to  require  severe  penalties  as  well, 
presumably  for  their  additional 
deterrent  effect. 

One  commenter  indicated  that  the 
required  100  hours  of  community  service 
to  be  completed  within  a  three-month 
period  for  first  offenders  was  unduly 
restrictive  and  did  not  take  into  account 
scheduling  problems  that  a  jurisdiction 
may  encounter.  NHISA  believes  that  the 
three-month  period  is  reasonable.  To 
allow  offenders  to  extend  their 
community  service  over  a  lengthy  period 
of  time  would  serve  only  to  decrease  its 
effectiveness  as  a  deterrent. 
Additionally,  the  community  service 
requirement  is  not  mandatory,  but  an 
option  to  imprisonment  for  48  hours. 
States  are,  therefore,  provided  the 
opportunity  to  review  their  resources 
and  utilize  the  option  that  is  not  only 
more  effective  in  terms  of  deterrent,  but 
also  more  workable  in  terms  of 
administrative  burdens. 

Two  commenters  objected  to  the 
mandatory  120-day  imprisonment 
required  for  third  or  subsequent 
offenders,  stating  that  more  would  be 
accomplished  if  the  individuals  were 
placed  in  residential  treatment  and 
rehabilitation  programs.  Crowding  in  the 
jails  was  cited  as  additional  support  for 
a  shorter  period  of  imprisorunent  The 
120  days  imprisonment  provision  is 
mandated  by  statute  and  is  not  subject 
to  change  by  the  Agency.  NHTSA 
reminds  commenters  that 
"imprisorunent"  is  not  limited  to 
confinement  in  jail  but  is  also  defined  in 
the  regulaUon  (23  CFR  1309.3(c))  to 
include  confinement  in  a  minimum 
security  facility  or  in-patient 
rehabilitation  or  treatment  center.  This 
definition  should  help  to  alleviate  the 
concerns  of  those  jurisdictions  that  are 
experiencing  crowded  jails  or  believe 
that  residential  treatment  is  more 
effective  as  a  deterrent  than 
incarceration  of  offenders. 

One  commenter  suggested  that  the 
three-year  license  revocation  for  third  or 
subsequent  offenders  would  be  just  as 
effective  if  the  offender  were  permitted 
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to  receive  a  restrictive  license  for  the 
second  and  third  years.  By  regulation, 
the  Agency  has  defined  "suspension"  for 
purposes  of  the  408  program  to  permit 
first  offenders  in  Hmited  instances  to 
receive  restricted  licenses  for  the  final 
60  days  of  the  90-day  suspension  period. 
See  23  CFR  1309.3(d).  However,  the 
agency  is  not  adopting  the  suggestion  to 
permit  a  two-year  restrictive  license  for 
third  and  subsequent  offenders 
following  one  year  of  "hard" 
suspension.  To  permit  the  use  of  such  a 
license  would  substantially  undermine 
the  statutory  scheme  of  progressively 
harsher  penalties  for  multiple  offenders. 
Given  the  number  of  prior  warnings  that 
a  third  or  subsequent  offender  will  have 
received,  the  agency  does  not  believe  it 
appropriate  to  permit  any  driving 
privileges  during  the  period  of 
revocation. 

Miscellaneous  Provisions 

One  suggestion  was  received  that  the 
definition  of  "alcohol  concentration" 
found  in  §§  1309.5(c)(1)  and  1309.6(b)(13) 
of  the  tegulafion  be  revised  in 
accordance  with  that  found  in  the 
Uniform  Vehicle  Code  which  defines  it 
in  terms  of  grams  of  alcohol  per  100 
miUiliters  of  blood  or  grams  of  alcohol 
per  210  liters  of  breath.  That  definition  is 
reflected  in  §  1309.3(b)  of  the  regulation, 
which  defines  "driving  while 
intoxicated." 

It  was  recommended  that 
supplemental  criterion  17, 
5  1309.6(b)(17),  which  addresses  victim 
assistance  and  victim  restitution 
programs,  be  required  as  a  prerequisite 
to  receiving  a  special  grant.  As  noted 
above,  the  1984  legislation  provides  that 
special  grants  be  awarded  to  states  that 
enact  tough  minimum  sentencing 
requirements,  and  the  statute  specifies 
the  provisions  that  must  be  met.  Victim 
assistance  and  restitution  programs 
were  not  listed  among  those  statutory 
provisions,  and  the  Agency  is  not 
authori2ed  to  include  additional 
requirements  for  those  grants.  The 
victim  assistance  criterion  is,  however, 
being  retained  as  one  of  the 
supplemental  criteria  which  a  state  may 
use  to  meet  the  requirements  of  the 
supplemental  grant. 

Some  of  the  other  comments  included 
proposed  amendments  to  the  basic  and 
supplemental  grant  provisions.  One 
commenter  proposed  to  redefine 
"prompt"  for  the  purpose  of  license 
suspension  action  so  that  it  is  less 
restrictive  and  will  enable  additional 
states  to  qualify  for  grants.  This 
suggestion  is  outside  the  scope  of  this 
rulemaking  and  is  not  being  adopted. 
Other  commenters  recommended 
changes  to  the  basic  grant  provisions  to 


permit  restrictive  licenses  for  the  entire 
suspension  period  for  first  offenders  and 
to  permit  restrictive  licenses  for  second 
oRenders  after  a  delayed  eligibility 
period.  Again,  those  comments  are 
outside  the  scope  of  this  rulemaking, 
which  did  not  propose  any  revision  to 
the  criteria  set  forth  in  the  basic  grant. 
Furthermore,  it  is  the  opinion  of  the 
Agency  that  the  denial  of  driving 
privileges  is  one  of  the  most  effective 
deterrents  to  drunk  driving. 
Consequently,  the  minimum  periods  of 
license  suspension  will  be  retained. 

Another  commenter  suggested  that 
NHTSA  define  "imprisonment"  to 
exclude  in-patient  rehabilitation  or 
treatment  centers.  That  comment,  too.  is 
outside  the  scope  of  this  rulemaking. 
Moreover,  as  noted  earlier,  in-patient 
rehabilitation  and  treatment  centers 
serve  a  twofold  purpose:  they  alleviate 
crowding  in  jails  and  they  satisfy  the 
concerns  of  those  who  beheve  that 
rehabilitation  is  more  effective  than 
incarceration. 

Another  suggestion  was  to  provide  for 
the  prompt  suspension  of  a  driver's 
license  of  any  individual  who  a  law 
enforcement  officer  has  probable  cause 
to  believe  has  committed  an 
"intoxicated-related"  offense,  as 
opposed  to  the  current  requirement  that 
it  be  an  alcohol-related  offense. 
Although  NHTSA  considers  driving 
while  under  the  influence  of  drugs  to  be 
a  serious  matter,  the  statute  does  not 
permit  expanding  the  criteria  for  basic 
grants  to  include  offenses  other  than 
alcohol-related  driving  offenses.  See  23 
U.S.C.  408(e)(1).  Thus,  no  change  will  be 
made  to  the  existing  basic  grant  criteria 
to  include  license  suspensions  based  on 
driving  while  under  the  influence  of 
drugs. 

One  commenter  sought  clarification  of 
the  requirement  for  second  and  third 
year  supplemental  grants  that  increased 
performance  be  demonstrated  for  each 
requirement  adopted  in  the  prior  year. 
That  commenter  expressed  concern  over 
the  phrase  "increased  performance"  and 
asked  that  the  phrase  be  interpreted  to 
mean  improvement  in  the  majority  of 
supplementary  requirements.  NHTSA 
recognizes  that  increases  in  some 
program  components  could  result  in 
decreases  in  other  specific  components, 
but  still  result  in  overall  improvement  in 
curbing  the  drunk  driving  problem.  For 
example,  a  more  comprehensive 
evaluation  system  could  pinpoint  the 
most  effective  sites  for  sobriety 
checkpoints,  resulting  in  fewer  sobriety 
checkpoints  but  overall  increased 
effectiveness.  Therefore,  in  evaluating 
the  increased  performance  requirements 
for  second  and  third  year  supplemental 


grants  NHTSA  will  consider  the  overall 
program  and  how  each  of  the 
supplemental  criteria  adopted  supports 
the  goal  of  reducing  drunk  driving. 

One  final  comment  addressed  the 
Agency's  use  of  the  phrase  "driving 
while  intoxicated"  in  the  rule,  in  lieu  of 
the  phrase  "driving  under  the  influence" 
used  in  the  statute  (23  U.S.C.  408(e)(3)). 
That  commenter  expressed  concern  that 
this  may  technically  disquahfy  some 
states  from  receiving  a  grant.  "Driving 
while  intoxicated"  is  defined  in 
S  1309.3(b)  of  the  regulation  in  terms  of 
an  alcohol  concentration  of  0.10  or  more 
grams  of  alcohol  per  100  milliliters  of 
blood  or  0.10  or  more  grams  of  alcohol 
per  210  liters  of  breath.  As  noted  in  the 
preamble  to  the  proposed  rule,  the 
Agency  believes  that  Congress  intended 
that  the  minimum  sentencing  provisions 
required  for  the  special  grant  shall  apply 
to  any  person  found  to  have  a  blood 
alcohol  concentration  (BAC)  level  of 
0.10  percent  or  greater.  An  interpretation 
whici  permitted  a  state  to  qualify  for  a 
special  grant  based  on  the  "driving 
under  the  influence"  phrase  (which  may 
Include  a  state-established  BAC  level 
higher  than  0.10  percent)  could  result  in 
the  anomaly  of  creating  a  special  grant 
for  minimum  sentencing  that  contains 
weaker  provisions  than  those  required 
for  the  basic  grant.  The  Agency  does  not 
believe  that  any  state  will  be 
disqualified  because  of  the  use  of  this 
phrase.  Any  state  that  has  a  "driving 
under  the  influence"  statute  established 
at  a  BAC  level  of  0.10  percent  or  lower 
would  meet  the  requirements  of  the 
regulation  despite  the  use  of  a  different 
phrase.  For  example,  "driving  while 
under  the  influence"  statute  of  0.08 
would  fall  within  the  definition  of 
"driving  while  intoxicated"  and  would 
permit  the  state  to  qualify  for  the  special 
grant  (assuming  the  other  requirements 
were  met). 

Paperwork  ReductioD 

Information  required  to  be  provided 
by  the  states  to  determine  state 
eligibility  for  a  grant  is  considered  to  be 
an  information  collection  requirement, 
as  that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  Part  1320.  The  information 
collection  requirements  have  been 
approved  by  OMB,  pursuant  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
These  requirements  have  been  approved 
through  June  30, 1987  (OMB  approval 
number  2127-0501). 

EconcMnic  and  Other  Effects 

NHTSA  has  analyzed  the  effect  of  this 
action  and  has  determined  that  it 'is  not 
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"major"  within  the  meaning  of  Executive 
Order  12291.  Neither  is  it  "significant" 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  agency  is  not  imposing 
any  mandatory  requirements  on  the 
states  because  participation  in  the  grant 
program  is  voluntary. 

Because  there  will  be  virtually  no 
economic  effect  from  this  rule,  a  full 
regulatory  evaluation  is  not  necessary. 
As  discussed  above,  state  participation 
in  the  408  grant  program  is  voluntary. 
Although  states  choosing  to  participate 
may  have  to  expend  funds  to  fulfill  the 
requirements  of  the  grants,  these 
changes  to  state  laws  or  procedures  may 
be  for  purposes  broader  than  their 
participation  in  the  408  program. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  Agency  has 
evaluated  the  effects  of  this  rule  on 
small  entities.  Based  on  the  evaluation,  I 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
States  will  be  recipients  of  any  funds 
awarded  under  the  regulation  and, 
accordingly,  no  regulatory  flexibility 
analysis  is  necessary. 

The  Agency  has  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act.  The  Agency 
has  determined  that  this  action  will  not 
have  any  effect  on  the  human 
environment. 

List  of  Subjects  in  23  CFR  Part  1309 

Alcohol  Drugs.  Grant  programs. 
Transportation,  Highway  safety. 

In  accordance  with  the  foregoing.  Part 
1309  of  Title  23  of  the  Code  of  Federal 
Regulations  is  revised  as  follows: 

PART  1309— INCENTIVE  GRANT 
CRITERIA  FOR  ALCOHOL  TRAFFIC 
SAFETY  PROGRAMS 

Cm* 

1309.1  Scope. 

1308.2  Purpose. 

1309.3  Definitions. 

1309.4  General  requiremenu. 

1309.5  Requirements  for  a  basic  grant 

1309.6  Requirements  for  supplemental  grant. 

1309.7  Requirements  for  a  special  grant 

1308.8  Award  of  procedures. 

1308.9  OMB  approval 

Authority:  23  U.S.C.  406  delegation  of 
authority  at  49  CFR  l.sa 

S  1300.1     Scop*. 

This  part  establishes  criteria,  in 
accordance  with  23  U.S.C.  408,  for 
awarding  incentive  grants  to  States  that 
implement  effective  programs  to  reduce 
drunk  driving  and  driving  under  the 
influence  of  a  controlled  substance. 


S  1309.2    Purpose. 

The  purpose  of  this  part  is  to 
encourage  States  to  adopt  and 
implement  alcohol  traffic  safety 
programs  by  legislation  or  regulations 
which  will  significantly  reduce  crashes 
resulting  from  persons  driving  while 
under  the  influence  of  alcohol  or 
controlled  substances.  The  criteria 
estabUshed  are  intended  to  ensure  that 
the  State  alcohol  traffic  safety  programs 
for  which  incentive  grants  are  awarded 
meet  or  exceed  minimum  levels 
designed  to  reduce  drunk  driving,  or 
driving  under  the  influence  of  a 
controlled  substance. 

§1309.3    Definitions. 

(a)  "Controlled  substance"  has  the 
meaning  given  such  term  in  section 
102(6)  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  (21 
U.S.C.  802(6)); 

(b)  "Driving  while  intoxicated"  means 
operating  or  being  in  actual  physical 
control  of  a  vehicle  while  the  alcohol 
concentration  in  the  blood  or  breath  is 
0.10  or  more  grams  of  alcohol  per  100 
millihters  of  blood  or  0.10  or  more  grams 
of  alcohol  per  210  hters  of  breath,  as 
determined  by  chemical  or  other  tests, 

(c)  "Imprisonment"  means 
confinement  in  a  jail,  minimum  security 
faciUty  or  in-patient  rehabilitation  or 
treatment  center. 

(d)  "Prompt"  means  that  the  overall 
average  time  from  arrest  to  suspension 
of  a  driver's  Ucense  either  cannot 
exceed  an  average  of  45  days  or  cannot 
exceed  an  average  of  90  days  and  a 
State  must  submit  a  plan  showing  how  it 
intends  to  achieve  a  45  day  average. 

(e)  "Repeat  offender"  means  any 
person  convicted  of  an  alcohol-related 
traffic  offense  more  than  once  in  five 
years. 

(f)  "Suspension"  or  "revocation" 
means: 

(1)  For  first  offenses,  the  temporary 
debarring  of  all  driving  privileges  for  a 
minimum  of  30  days  and  then  the  use  for 
a  minimum  of  60  days  of  a  restricted, 
provisional  or  conditional  license 
permitting  a  person  to  drive  only  for  the 
purposes  of  going  from  a  residence  to  or 
from  a  place  of  employment  or  to  and 
from  a  mandated  alcohol  education  or 
treatment  program.  A  restricted, 
provisional  or  conditional  license  can 
only  be  issued  in  accordance  with 
Statewide  pubUshed  guideUnes  and  in 
exceptional  circumstances  specific  to 
the  offender. 

(2)  For  refusal  to  take  a  chemical  test 
for  first  offenses,  the  temporary 
debarring  of  all  driving  privileges  for  90 
days. 

(3)  For  second  and  subsequent 
offenses,  hicluding  the  refusal  to  take  a 


chemical  test,  the  temporary  debarring 
of  all  driving  privileges  for  one  year  or 
longer,  subject  to  the  requirements  of 
S  1309.5.  or  S  1309.7  as  appropriate. 

9  1309.4    QwMral  requirements. 

(a)  Certification  requirements.  To 
qualify  for  a  grant  under  23  U.S.C.  408.  a 
State  must,  for  each  year  it  seeks  to 
quaUfy: 

(1)  Meet  the  requirements  of  S  1309.7 
and/or  S  1309.5  and,  if  applicable,  the 
requirements  of  §  1309.6. 

(2)  Submit  a  certification  to  the 
Director,  Office  of  Alcohol 
Countermeasures,  NHTSA.  400  Seventh 
Street,  SW..  Washington,  DC  20590  that: 

(i)  It  has  an  alcohol  traffic  safety 
program  that  meets  those  requirements. 
If  the  certification  is  based  upon  prior 
adoption  of  a  criterion,  a  State  must 
provide  information  showing  that  it  has 
been  actively  implementing  that 
criterion  during  the  four  years  prior  to 
application  for  a  grant, 

(ii)  It  will  use  the  funds  awarded 
imder  23  U.S.C.  408  only  for  the 
implementation  and  enforcement  of 
alcohol  traffic  safety  programs,  and 

(iii)  It  will  maintain  its  aggregate 
expenditures  from  all  other  sources  for 
its  existing  alcohol  traffic  safety  • 
programs  at  or  above  the  average  level 
of  such  expenditures  in  fiscal  years  1981 
and  1982  (either  State  of  Federal  fiscal 
year  1981  and  1982  can  be  used):  and 

(3)  After  being  informed  by  NHTSA 
that  it  is  eligible  for  a  grant  submit 
within  120  days,  to  the  agency  an 
alcohol  safety  plan  for  one,  two  or  three 
years,  as  applicable,  that  describes  the 
programs  the  State  is  and  will  be 
implementing  in  order  to  be  eligible  for 
the  grant  and  that  provides  the 
necessary  information,  identified  in 
i  1309.5  and  S  1309.6  to  demonstrate 
that  the  programs  comply  with  the 
applicable  criteria.  The  plan  must  also 
describe  how  the  specific  supplemental 
criteria  adopted  by  a  State  are  related  to 
the  State's  overall  alcohol  traffic  safety 
program. 

(b)  Limitations  on  grants.  A  State  may 
receive  a  grant  for  up  to  three  fiscal 
years  subject  to  the  following 
limitations: 

(1)  The  amount  received  as  a  basic 
grant  shall  not  exceed  30  percent  of  a 
State's  23  U.S.C.  402  apportionment  for 
fiscal  year  1983. 

(2)  The  amount  received  as  a 
supplemental  grant  shall  not  exceed  20 
percent  of  a  State's  23  U.S.C.  402 
apportionment  for  fiscal  year  1983. 

(3)  The  amount  received  as  a  special 
grant  shall  not  exceed  5  percent  of  a 
State's  23  U.S.C.  402  and  408 
apportionment  for  fiscal  year  1984. 
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(4)  In  d>e  first  fiscal  year  the  State 
receives  a  basic  or  supplemental  grant 
it  shall  be  retoibarsed  for  up  to  75 
percent  of  the  cost  of  its  alcohol  traffic 
safety  program  adopted  pursuant  to  23 
U.S.C.  408; 

(5)  In  die  second  fiscal  year  the  State 
receives  a  basic  or  supplemental  grant, 
it  shall  be  reimbursed  for  up  to  50 
percent  of  the  co8t  of  its  alcohol  traffic 
safety  program  adopted  pursuant  to  23 
U.SuC  408;  and 

(6)  In  the  third  fiscal  year  the  State 
receives  a  basic  or  supplemental  grant, 
it  shall  be  reimbursed  for  up  to  25 
percent  of  the  cost  of  its  alcohol  traffic 
safety  program  adopted  pursuant  to  23 
U.S.C.  408. 

9  1309.5    Raqutraments  for  a  basic  grant 

To  qualify  for  a  basic  incentive  grant 
of  30  percent  of  its  23  U.S.C.  402 
apportiooment  for  fiscal  year  1983,  a 
State  must  have  in  place  and  implement 
or  adopt  and  implement  the  following 
requirements: 

(a)  (1)  The  prompt  suspension,  for  a 
period  not  less  than  90  days  in  the  case 
of  a  first  offender  and  not  less  than  one 
year  in  the  case  of  a  repeat  offender,  of 
the  driver's  license  of  any  individual 
who  a  law  enforcement  officer  has 
probable  cause  under  State  law  to 
believe  has  committed  an  alcohol- 
related  traffic  offense,  and 

(i)  To  whom  is  administered  one  or 
more  chemical  tests  to  determine 
whether  the  individual  was  intoxicated 
while  operating  the  motor  vehicle  and 
who  is  determined,  as  a  result  of  such 
tests,  to  be  intoxicated,  or 

(ii)  Who  refuses  to  submit  to  such  a 
test  as  proposed  by  the  office. 

(2)  To  demonstrate  compUance,  a 
State  shall  submit  a  copy  of  the  law  or 
regulation  implementing  the  mandatory 
license  suspension,  information  on  the 
number  of  licenses  suspended,  the 
length  of  the  suspension  for  first-time 
and  repeat  offenders  and  for  refusals  to 
take  chemical  tests  and  the  average 
number  of  days  it  took  to  suspend  the 
licenses  from  date  of  arrest.  A  State  can 
provide  the  necessary  data  based  on  a 
statistically  valid  sample. 

(b)(1)  A  mandatory  sentence,  which 
shall  not  be  subject  to  suspension  or 
probation,  or  imprisonment  for  not  less 
than  48  consecutive  hours,  or  not  less 
than  10  days  of  community  service  for 
any  person  convicted  of  driving  while 
intoxicated  more  than  once  in  any  five 
year  period. 

(2)  To  demonstrate  compUance  a  State 
shall  submit  a  copy  of  its  law  adopting 
this  requirement  and  data  on  the 
number  of  people  convicted  of  DWI 
more  than  once  in  any  five  years,  what 
general  types  of  confinement  are  being 


used,  and  the  sentences  for  those 
persons.  A  State  can  provide  the 
necessary  data  based  on  a  statistically 
valid  sample. 

(cKl)  Provide  that  any  person  with  a 
blood  alcohol  concentration  of  0.10 
percent  or  greater  when  driving  a  motor 
vehicle  shall  be  deemed  to  be  driving 
while  intoxicated. 

(2)  To  demonstrate  compliance,  a 
State  shall  submit  a  copy  of  its  law 
adopting  this  requirement. 

(d)(1)  Increased  efforts  or  resources 
dedicated  to  the  enforcement  of  alcohol- 
related  traffic  laws  and  increased  efforts 
to  inform  the  public  of  such 
enforcement 

(2)  To  demonstrate  compliance,  a 
State  shall  submit  data  showing  that  it 
has  increased  its  enforcement  and 
public  information  efforts. 

S  1 309.6    Requlretnents  for  •  supptamental 
grant. 

(a)  To  qualify  for  a  supplemental  grant 
of  20  percent  of  its  23  U.S.C  402 
apportionment  for  fiscal  year  1983,  a 
State  must  have  in  place  and  implement 
or  adopt  and  implement  a  license 
suspension  system  in  which  the  average 
time  from  date  of  arrest  to  suspension  of 
a  license  does  not  exceed  an  average  of 
45  days,  and 

(b)  Have  in  place  and  implement  or 
adopt  and  implement  eight  of  the 
following  twenty-two  requirements. 

(1)  Enactment  of  a  law  that  raises, 
either  immediately  or  over  a  period  of 
three  years,  the  minimum  age  for 
drinking  any  alchohc  beverage  to  21.  To 
demonstrate  compUance.  a  State  shall 
submit  a  copy  of  its  law  adopting  this 
requirement 

(2)  Coordination  of  State  alcohol 
highway  safety  programs.  To 
demonstrate  compliance,  a  State  shaU 
submit  information  explaining  how  the 
work  of  the  different  State  agencies 
involved  in  alcohol  traffic  safety 
programs  is  coordinated. 

(3)  Rehabilitation  and  treatment 
programs  for  persons  arrested  and 
convicted  of  alcohol-related  traffic 
offenses.  To  demonstrate  compUance,  a 
State  shall  submit  a  copy  of  its  law  or 
regulation  adopting  this  requirement 
and  a  copy  of  the  minimum  standards 
set  for  rehabiUtation  and  treatment 
programs  by  the  State. 

(4)  Establishment  of  State  Task  Forces 
of  governmental  and  non-governmental 
leaders  to  increase  awareness  of  the 
problems,  to  apply  more  effectively 
dnmk  driving  laws  and  to  involve 
governmental  and  private  sector  leaders 
in  programs  attacking  the  drunk  driving 
problem.  To  demonstrate  compliance  a 
State  shall  submit  a  copy  of  the 
executive  order,  regulation,  or  law 


setting  up  the  task  force  and  a 
description  of  how  the  hiterests  of  local 
commimities  are  represented  on  the  task 
force. 

(5)  A  Statewide  driver  record  system 
readily  accessible  to  the  coiuis  and  the 
public  which  can  identify  drivers 
repeatedly  convicted  of  drunk  driving. 
Conviction  information  must  be 
recorded  in  the  system  within  30  days  of 
a  conviction,  license  sanction  or  the 
completion  of  the  appeals  process. 
Information  in  the  record  system  must 
be  retained  for  at  least  five  years.  The 
public  shall  have  access  to  those 
portions  of  a  driver's  record  that  are  not 
protected  by  Federal  or  State 
confidentiality  or  privacy  regulations. 
To  demonstrate  compliance,  a  State 
shall  submit  a  description  of  its  record 
system  discussing  its  accessibiUty  to 
prosecutors,  the  courts  and  the  pubUc 
and  providing  data  showing  that  the 
time  required  to  enter  alcohol-related 
convictions  into  the  system  is  not 
greater  than  30  days.  A  State  shall  also 
submit  information  showing  that  the 
data  is  retained  in  the  system  for  at 
least  5  years. 

(6)  Establishment  in  each  ma|or 
political  subdivision  of  a  locaUy 
coordinated  alcohol  traffic  safety 
program,  which  involves  enforcement, 
adjudication.  Ucensing.  public 
information,  education,  prevention, 
rehabilitation  and  treatment  and 
management  and  program  evaluation.  In 
smaU  States,  local  coordination  may  be 
demonstrated  by  showing  that  the 
interests  of  the  local  communities  are 
recognized  and  coordinated  by  the  State 
program.  To  demonstrate  compliance,  a 
State  shall  submit  a  description  of  the 
number  of  programs,  type  of  programs 
and  percentage  of  the  State  population 
covered  by  such  local  programs. 

(7)  Prevention  and  long-term 
educational  programs  on  drunk  driving. 
To  demonstrate  compliance,  a  State 
shall  submit  a  description  of  its 
prevention  and  education  program, 
discussing  how  it  is  related  to  changing 
societal  attitudes  and  norms  against 
drunk  driving  with  particular  attention 
to  the  implementation  of  a 
comprehensive  youth  alcohol  traffic 
safety  program,  and  the  involvement  of 
private  sector  groups  and  parents. 

(8)  Authorization  for  courts  to  conduct 
pre-or  post-sentence  screenings  of 
convicted  drunk  drivers.  To  demonstrate 
compliance,  a  State  shall  submit  a  copy 
of  its  law  adopting  this  requirement  and 
a  brief  description  of  is  screening 
process. 

(9)  Development  and  implementation 
of  State-wide  evaluation  system  to 
assure  program  quaUty  and 


effectiveness.  To  demonstrate 
compliance,  a  State  shall  provide  a  copy 
of  the  executive  order,  regulation  or  law 
setting  up  the  evaluation  program  and  a 
copy  of  the  ev^Juation  plan. 

(10)  Establishment  of  a  plan  for 
achieving  self-sufficiency  for  the  State's 
total  alcohol  traffic  safety  program.  To 
demonstrate  compliance,  a  State  shall 
provide  a  copy  of  the  plan.  Specific 
progress  toward  achieving  financial  self- 
sufficiency  must  be  shown  in 
subsequent  years. 

(11)  Use  of  roadside  sobriety  checks 
as  part  of  a  comprehensive  alcohol 
safety  enforcement  program.  To 
demonstrate  compliance,  a  State  shall 
submit  information  showing  that  it  is 
systematically  using  roadside  sobriety 
checks.  In  addition,  a  State  shall  provide 
a  copy  of  its  regulation  or  poUcy 
authorizing  the  use  of  roadside  checks. 

(12)  Establishment  of  programs  to 
encourage  citizen  reporting  of  alcohol- 
related  traffic  offenses  to  the  police.  To 
demonstrate  compliance,  a  State  shall 
submit  a  copy  of  its  citizen  reporting 
guidelines  or  policy  and  data  on  the 
degree  of  citizen  participation,  e.g., 
number  of  citizen  reports  and  the 
number  of  related  arrests.  A  State  can 
provide  the  necessary  data  based  on  a 
statisticaUy  vaUd  sample. 

(13)  Establishment  of  a  0.08  percent 
blood  alcohol  concentration  as 
presumptive  evidence  of  driving  while 
under  the  influence  of  alcohol.  To 
demonstrate  compUance,  a  State  shall 
submit  a  copy  of  its  law  adopting  this 
requirement. 

(14)  Adoption  of  a  one-Ucense/one- 
record  poUcy.  In  addition,  the  State  shall 
fully  participate  in  the  National  Driver 
Register  and  the  Driver  License 
Compact.  To  demonstrate  compliance,  a 
State  shall  submit  a  copy  of  the  order, 
regulation  or  law  showing  the  State  is  a 
member  of  the  Driver  License  Compact 
and  has  adopted  a  one-Ucense/one- 
record  policy,  and  is  participating  in  the 
National  Driver  Register. 

(15)  Authorization  for  the  use  of  a 
preliminary  breath  test  where  there  is 
probable  cause  to  suspect  a  driver  is 
impaired.  To  demonstrate  compUance,  a 
State  shaU  submit  a  copy  of  its  Jaw 
adopting  this  requirement 

(16)  Limitations  on  plea-bargaining  in 
alcohol-related  offenses.  To 
demonstrate  compliance,  a  State  shall 
submit  a  copy  of  its  law  or  court 
guidelines  requiring  that  no  alcohol- 
related  charge  be  reduced  to  a  non- 
alcohol-related  charge  or  probation 
without  judgment  be  entered  without  a 
written  declaration  of  why  the  action  is 
in  the  interest  of  justice.  If  a  charge  is 
reduced,  the  defendant's  driving  record 


must  reflect  that  the  reduced  charge  is 
alcohol-related. 

(17)  Provide  victim  assistance  and 
victim  restitution  programs  and  require 
the  use  of  a  victim  impact  statement 
prior  to  sentencing  in  aU  cases  where 
death  or  serious  injury  results  from  an 
alcohol-related  traffic  offense.  To 
demonstrate  compliance,  a  State  shaU 
submit  a  description  of  its  victim 
assistance  and  restitution  programs,  and 
its  use  of  victim  impact  statements. 

(18)  Mandatory  impoundment  or 
confiscation  of  license  plate/tags  of  any 
vehicle  operated  by  an  individual  whose 
license  has  been  suspended  or  revoked 
for  an  alcohol-related  offense.  Any  such 
impoundment  or  confiscation  shaU  be 
subject  to  the  lien  or  owmership  right  of 
third  parties  without  actual  knowledge 
of  the  'Suspension  or  revocation.  To 
demonstrate  compliance  a  State  shaU 
submit  a  copy  of  its  law  adopting  this 
requirement. 

(19)  Enactment  of  legislation  or 
regulations  authorizing  the  arresting 
officer  to  determine  the  type  of  chemical 
test  to  be  used  to  measure  intoxication 
and  to  authorize  the  arresting  officer  to 
require  more  than  one  chemical  test.  To 
demonstrate  compUance,  a  State  shall 
submit  a  copy  of  its  law  adopting  this 
requirement. 

(20)  Establishment  of  liability  against 
any  person  who  serves  alcoholic 
beverages  to  an  individual  who  is 
visibly  intoxicated.  To  demonstrate 
compliance,  a  State  shall  submit  a  copy 
of  the  law  or  court  decision  of  a  State's 
highest  court  estabUshing  that  UabiUty. 

(21)  Use  of  iimovative  programs.  To 
demonstrate  compUance  a  State  shaU 
submit  a  description  of  its  program  and 
an  explanation  showing  that  the 
program  wiU  be  as  effective  as  any  of 
the  programs  adopted  to  comply  with 
the  other  supplemental  criteria. 

(22)  RehabiUtation  and  treatment 
programs  for  those  arrested  and 
convicted  of  driving  under  the  influence 
of  a  controlled  substance  or  research 
programs  to  develop  effective  means  of 
detecting  use  of  controUed  substances 
by  drivers.  To  demonstrate  compUance 
with  the  rehabiUtation  and  treatment 
portion  of  this  criterion,  a  State  shaU 
submit  a  copy  of  its  law  or  regulation 
adopting  the  requirement  and  a  copy  of 
the  minimum  standards  set  for  these 
programs  by  the  State.  To  demonstrate 
compliance  with  the  research  portion  of 
this  criterion,  a  State  shaU  submit  a 
description  of  its  drugged  driving 
research  program  and  the  research  plan. 

(c)  To  quaufy  for  a  supplemental  grant 
of  10  percent  of  its  23  U.S.C.  402 
apportionment  for  fiscal  year  1983,  a 
State  must  (1)  Have  in  place  and 
implement  or  adopt  and  implement  a 


license  suspension  system  in  which  tlie 
average  time  fi*om  date  of  arrest  to 
suspension  of  a  Ucense  does  not  exceed 
45  days;  and  (2)  have  in  place  and 
implement  or  adopt  and  implement  four 
of  the  twenty-two  requirements 
specified  in  paragraph  (b)  of  this 
section. 

(d)  To  qualify  for  a  supplemental 
grant  for  a  second  and  a  third  year,  a 
State  must: 

(1)  Show  that  it  has  increased  its 
performance  of  each  of  the  requirements 
it  adopted  in  the  prior  year,  and 

(2)  Adopt  two  more  requirements  from 
section  (b)  for  each  subsequent  year, 
except  that  a  State  does  not  have  to 
implement  more  than  a  total  of  fifteen 
criteria. 

§  1 309.7    Requirements  for  a  special  grant 

To  quaUfy  for  a  special  grant  of  five 
percent  of  its  23  U.S.C.  402  and  408 
apportionment  for  fiscal  year  1984,  a 
State  must  have  in  place  and  implement 
or  adopt  and  implement  a  statute  which 
provides  that: 

(a)  Any  person  convicted  of  a  first 
violation  of  driving  while  intoxicated 
shall  receive: 

(1)  A  mandatory  Ucense  suspension 
for  a  period  of  not  less  than  ninety  days; 
and 

(2)(i]  An  assignment  of  one  hundred 
hours  of  community  service  to  be 
completed  within  three  months;  or 

(u)  A  mandatory  minimum  sentence  of 
imprisonment  for  forty-eight  consecutive 
hours; 

(b)  Any  person  convicted  of  a  second 
violation  of  driving  while  intoxicated 
within  five  years  after  a  conviction  for 
the  same  offense  shall  receive: 

(1)  A  mandatory  minimum  sentence  of 
imprisonment  for  ten  days  to  be  served 
in  no  less  than  48  consecutive  hour 
segments  within  a  ninety  day  period 
from  conviction;  and 

(2)  A  mandatory  license  revocation 
for  not  less  than  one  year 

(c)  Any  person  convicted  of  a  third  or 
subsequent  violation  of  driving  while 
intoxicated  vsrithin  five  years  after  a 
prior  conviction  for  the  same  offense 
shaU  receive: 

(1)  A  mandatory  minimnfn  sentence  of 
imprisonment  for  one  hundred  and 
twenty  consecutive  days;  and 

(2)  A  mandatory  Ucense  revocation  of 
not  less  than  three  years;  and 

(d)  Any  person  convicted  of  driving 
with  a  suspended  or  revoked  Ucense  or 
in  violation  of  a  restriction  due  to  a 
driving  while  intoxicated  conviction 
shall  receive: 

(1)  A  mandatory  sentence  of 
imprisotunent  for  thirty  consecutive 
days;  and 
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(2)  Upon  release  from  imprisonment, 
and  an  additional  period  of  license 
suspension  or  revocation  for  not  less 
than  the  period  of  suspension  or 
revocation  remaining  in  effect  at  the 
time  of  commission  of  the  offense  of 
driving  with  a  suspended  or  revoked 
Ucense. 

§1309.8    Award  proceduTM. 

For  each  Federal  fiscal  year,  grants 
under  23  U.S.C.  408  shall  be  made  to 
eligible  States  upon  submission  of  the 
alcohol  safety  plan  and  certification 
required  by  §  1309.4  Such  grants  shall  be 
made  until  all  eligible  States  have 
received  a  grant  or  until  there  are 
insufficient  funds  to  award  a  grant  to  a 
State.  Time  of  submission  shall  be 
determined  by  the  postmark  for 
certifications  delivered  through  the  mail 
and  by  stamped  receipt  for  certifications 
delivered  in  person. 


§1309.9 

The  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  These  requirements  have 
been  approved  under  control  number 
2127-0501. 

Issued  on  Jane  lA,  1986. 
Diane  K.  Stead, 
Administrator. 
[FR  Doc.  88-13824  Filed  6-l»-«8;  11:37  am] 

BMUNQ  CODE  4S10-4S-M 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  60 

[Order  Na  1137-66] 

Auttiorization  of  Federal  Law 
Enforcement  Officers  To  Request  the 
Issuance  of  a  Search  Warrant 

aoency:  U.S.  Department  of  Justice. 
action:  Fmal  rule. 

summary:  Rule  41  (b)  of  the  Federal 
Rules  of  Criminal  Procedure  authorizes 
the  Attorney  General  to  designate 
categories  of  federal  law  enforcement 
officers  who  may  request  issuance  of 
search  warrants.  Previous 
authorizations  were  made  by  Order  No. 
510-73  (38  FR  7244.  March  19. 1973),  as 
amended  by  Order  No.  521-73  (38  FR 
18389.  July  la  1973).  Order  No.  826-79 
(44  FR  21785.  April  12. 1979).  Order  No. 
844-79  (44  FR  46459.  August  8, 1979), 
Order  No.  960-81  (46  FR  5236a  October 
27. 1981).  and  Order  No.  1028-83  (48  FR 
37377.  August  18, 1983).  This  Order 
amends  28  CFR  Part  60  by  adding  the 


Office  of  Export  Enforcement  of  the 
Department  of  Commerce  to  the 
goverrunent  organizations  Usted  in 
§  60.3(a)  which  have  law  enforcement 
officers  who  are  authorized  to  request 
the  issuance  of  search  warrants  under 
Rule  41.  Federal  Rules  of  Criminal 
Procedure. 

EFFECTIVE  DATE:  June  4. 1986. 

FOR  FURTHER  INFORMATIOM  CONTACT. 

Roger  B.  Cubbage.  Deputy  Chief  for 
Legal  Advice,  and  Stanley  A.  Rothstein. 
Attorney.  General  Litigation  and  Legal 
Advice  Section.  Criminal  Division, 
Department  of  Justice.  Washington.  DC 
20530  (202-724-7144). 

SUPPLEMENTARY  INFORMATKMC  This 
Order  adds  a  new  §  6a3(a)(9)  to  28  CFR 
Part  60  to  include  the  Office  of  Export 
Enforcement  of  the  Department  of 
Commerce.  Because  the  material 
contained  herein  is  a  matter  of 
Department  of  Justice  practice  and 
procedure,  the  provision  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective  date 
is  inapplicable. 

The  Department  of  Justice  has 
determined  that  this  Order  is  not  a 
major  rule  for  piuposes  of  either 
Executive  Order  12291.  or  the 
Regulatory  Flexibihty  Act,  5  U.S.C.  601. 
et  seq. 

List  of  Subjects  in  28  CFR  Part  60 

Search  warrants. 

PART  60-(  AMENDED] 

By  virtue  of  the  authority  vested  in  me 
by  Rule  41(h)  of  the  Federal  Rules  of 
Criminal  Procedure,  Part  69  of  Chapter  I 
of  Title  28,  Code  of  Federal  Regulations, 
is  hereby  amended  as  follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  Rule  41(h).  Fbd.  R.  Crim.  P. 

§  60.3    [AniMKied] 

2.  A  new  paragraph  (a)(9)  is  added  to 
S  60.3  as  follows: 

(a)  *  *  * 

(9)  Department  of  Conunerce: 
Office  of  Export  Enforcement 
***** 

Dated:  June  4. 1986. 
Edwin  Meese  ID. 
Attorney  General 
(FR  Doc.  86-13588  Filed  6-18-86:  8:45  am) 

aiLUNQ  COOC  4410-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  955 

General  Requirements  for  Surface 
Coal  Mining  and  Reclamation 
Operations  on  Indian  Lands; 
Permanent  Regulatory  Program— Use 
of  Explosives:  General  Requirements; 
Programs  for  the  Conduct  of  Surface 
Mining  Operations  Within  Each  State; 
Certification  of  Blasters  In  Federal 
Program  States  and  on  Indian  Lands 

Correction 

In  FR  Doc.  86-11835,  beginning  on 
page  19444  in  the  issue  of  Thursday. 
May  29, 1986.  make  the  following 
correction: 

§955.17    [Corrected] 

On  page  19465,  second  cohunn  in 
S  955.17(d).  in  the  fifth  line,  the  words 
"was  suspended"  should  be  removed. 

BILUNe  COOC  1505-01-M 


action:  Fmal  rule. 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Navy 

32  CFR  Part  737 

Navy  Procurement  Directives,  1974 
Edition;  Removal  of  CFR  Part 

agency:  Department  of  the  Navy.  DOD. 
action;  Removal  of  part  from  CFR. 

SUMMARY:  This  document  removes  Part 

737  from  Title  32  of  the  Code  of  I^eial 

Regulations.  This  action  is  being  taken 

because  the  underlying  regulation, 

NAVMAT  P-4202,  Navy  Procurement 

Directives.  1974  Edition,  has  been 

cancelled. 

EFFECTIVE  DATE:  June  19, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Moye.  (202)  692-3558. 

PART  737-IREMOVEDl 

Accordingly.  Part  737  is  removed  from 
Title  32,  CFR. 

Dated:  )une  16. 1986. 
Harold  I.  StoUer.  Jr.. 

CDR,  /AGC.  USN.  Federal  Register  Liaison 

Officer 

(FR  Doc.  86-13888  Rled  6-18-88;  8:45  ami 

BtUJNQ  COOC  M10.^kE-M 


32  CFR  Part  762 

Midway  Islands  Code;  Billet  Title 
Change 

agency:  Department  of  the  Navy. 
Department  of  Defense. 


summary:  The  Department  of  the  Navy 
is  amending  the  Midway  Islands  Code, 
codified  in  32  CFR  Part  762.  to  reflect  a 
change  of  the  billet  tiUe  of  the  head  of 
Naval  Air  Facility,  Midway  Islands.  The 
billet  of  "Commanding  Officer,  Naval 
Air  Facility,  Midway  Islands,"  has  been 
replaced  with  the  billet  of  "Officer-in- 
Charge,  Naval  Air  Facility,  Midway 
Islands." 

EFFECTIVE  DATE:  June  19,  1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Staff  Judge  Advocate,  Commander 
Naval  Base,  Peari  Harbor.  HI  96860- 
5020,  (806)  471-0284. 
SUPPUEMENTARY  INFORMATION:  This 
amendment  is  made  solely  to  conform 
the  language  of  the  Midway  Islands 
Code  to  a  change  in  the  billet  title  of  the 
head  of  Naval  Air  Facility,  Midway 
Islands.  It  does  not  originate  any 
requirement  of  general  appUcability  and 
future  effect  for  implementing, 
interpreting,  or  prescribing  law  or 
policy,  or  practice  and  procedure 
requirements  constituting  authority  for 
prospective  actions  having  substantial 
and  direct  impact  on  the  public,  or  a 
significant  portion  of  the  public. 
Publishing  this  amendment  for  public 
comment  is  imnecessary  since  it  would 
serve  no  purpose,  and  significant  and 
legitimate  interests  of  the  Department  of 
the  Navy  and  the  public  (cost  savings) 
will  be  served  by  omitting  such 
publication  for  public  comment. 

List  of  Subjects  in  32  CFR  Part  762 

Claims.  Courts,  Law  enforcement, 
Midway  Islands.  Military  law.  Penalties. 

PART  762— {AMENDED] 

For  the  reasons  set  out  in  the 
preamble.  32  CFR  Part  762  is  amended 
as  follows:  

1.  The  authority  citation  for  32  CFR 
Part  762  is  revised  to  read  as  follows: 

Autliority:  Sec.  48.  Pub.  L  86-624.  74  Stat. 
424:  3  U.S.C  301:  E.0. 11048,  3  CFR  1959-1963 
Comp.,  p.  632  (1962). 

§§  762.4.  762.6,  762.*,  762.10,  762.34,  762.50, 
762  J8,  762.80,  762.84,  762.88,  782.90, 
762.92,762.94,762.96    (Amwided] 

2.  32  CFR  Part  762  is  amended  by 
removing  the  words  "Commanding 
Officer"  and  inserting,  in  their  place,  the 
words  "Officer-in-Charge"  in  the 
following  places: 

a.  32  CFR  762.4(b). 

b.  32  CFR  762.6,  fines  3-4. 

c.  32  CFR  762.6,  lines  8-9. 

d.  32  CFR  762.6,  lines  15-16. 

e.  32  CFR  762.6  line  19. 

f.  32  CFR  762.6  lines  21-22. 

g.  32  CFR  762.8. 


h.  32  CFR  762.ia 
i.  32  CFR  762.34(a). 
j.  32  CFR  762.50(a). 
k.  32  CFR  762.58(b). 
I.  32  CFR  762.80(a)(2). 
m.  32  CFR  762.84,  line  6. 
IL  32  CFR  762.84,  lines  8-9. 
o.  32  CFR  762.86,  line  1. 
p.  32  CFR  762.86,  line  11. 
q.  32  CFR  762.90(a). 
r.  32  CFR  762.92. 
s.  32  CFR  762.92(g). 
t.  32  CFR  762.92(h). 
u.  32  CFR  762.94(a)(4). 
v.  32  CFR  762.94(b). 
w.  32  CFR  762.96(a). 
x.  32  CFR  762.96(b). 

Dated:  June  18, 1986. 
Harold  L.  StoUer,  Jr., 

Commander. /AGC,  USN,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  86-13871  Filed  8-18-86;  8:45  am) 

BUXINO  COOE  M10-AE-M 


32  CFR  Part  765 

Rules  Applicable  to  the  Public; 
Rewards  and  Expenses  for  Return  of 
Absentees  and  Deserters 

AGENCY:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 

summary:  This  document  increases  the 

amounts  of  rewards  and  expenses 

offered  for  the  retxun  of  aBsentees  and 

deserters  and  changes  the  form  used  to 

make  claims  for  sudi  rewards  and 

expenses.  This  is  necessary  to 

compensate  for  the  effects  of  inflation. 

The  intended  effect  is  to  encourage 

people  to  cooperate  in  the  return  of 

absentees  and  deserters  to  military 

control. 

EFFECTTVE  date:  June  19. 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Frank  N.  Sadar,  (202)  695-2708,  695- 

2883. 

List  of  Subjects  in  32  CFR  Part  765 

Federal  buildings  and  facilities. 
Military  law.  National  defense.  Seals 
and  insignia.  Security  measures. 

PART  765-{  AMENDED] 

Accordingly.  32  CFR  Part  765  is 
amended  as  follows: .. 

1.  The  authority  citation  for  Part  765  is 
revised  to  read  as  follows:  " 

Autliority:  5  U.S.C.  301;  10  U.S.C.  133,  5031, 
6011,  unless  otherwise  noted. 

§766.12    [Amended] 

2.  In  S  765.12  all  references  to 
"Standard  Form  1034"  are  changed  to 
read  "NAVCOMPT  Form  2277". 


3.  In  S  765.12(a)(1),  the  fifth  sentence 
is  revised  to  read  as  follows:  "If  two  or 
more  persons  or  agencies  join  in 
performing  these  services,  payment  may 
be  made  jointly  or  severally  but  the  total 
payment  or  payments  will  not  exceed 
$50  or  $75  as  applicable." 

4.  In  5  765.12(a)(l)(i).  change  "$15"  to 
"$50". 

5.  In  5  765.12(a)(l)(ii)  and 

i  765.12(b)(1),  all  references  to  "$25"  are 
changed  to  read  "$75". 

6.  In  §  765.12(b)(l)(i),  the  reference  to 
"$0.07"  is  changed  to  read  "20.5  cents". 

Dated:  June  16. 1986. 
Harold  L.  StoUor.  )r., 

CDR,  J  AGC.  USN.  Federal  Register  Liaison 

Officer.  , 

[FR  Doc.  86-13869  Filed  6-16-86;  8:45  am) 

BILUNQ  COOC  3S10-AE-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CCGD13  86-03] 

Seattle  Seafalr  Unlimited  Hydroplane 
R«ce;  Establishment  of  Permanent 
Area  of  Controlled  Navigation 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
permanent  area  of  controlled  navigation 
upon  the  waters  of  Lake  Washington, 
SeatUe,  Washington,  from  31  July 
through  3  August  1986.  This  is  necessary 
due  to  the  unlimited  hydroplane  races 
scheduled  for  this  time  period  eatA  year 
as  part  of  Seattle  Seafair.  The  Coast 
Guard,  through  this  action,  intends  to 
promote  the  safety  of  spectators  and 
participants  in  this  event. 
EFFECTIVE  DATES:  July  21.  ^986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Capt.  D.H.  Hagen,  Chief,  Search  and 
Rescue  Branch,  TTiirteenth  Coast  Guard 
District,  (206)  442-5880. 
SUPPLEMENTARY  INFORMATION:  On  April 
4. 1986.  the  Coast  Guard  published  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  for  these  regulations  (51 
FR  11590).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

Drafting  Information 

The  drafters  of  these  regidations  are 
Capt.  D.H.  Hagen,  USCGR,  Project 
Officer,  Thirteenth  Coast  Guard  District 
Search  and  Rescue  Branch  and  LCDR 
J.M.  Hammond.  USCG,  Project  Attorney. 
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Thirteenth  Coast  Guard  District  Legal 
Office. 

DJBCusskin  of  Commmits 

No  comments  were  received.  Minor 
editorial  changes  were  made  in  the  final 
rule  by  the  drafters  to  improve  the 
overall  clarity  of  the  rule. 

Ecooomic  Assessmcmt  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Rule  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation 
Regulatory  policies  and  procedures  (44 
FR  11034;  February  26, 1979).  The 
economic  impact  of  this  proposal  is 
expected  to  be  so  minimal  that  full 
regulatory  evaluation  is  unnecessary. 
The  regulation  affects  only  spectators 
and  participants  to  the  race,  and  a  small 
number  of  recreational  boaters,  and 
applies  to  a  small  area  of  L.al(e 
Washington.  In  addition  the  actual  race 
will  be  in  effect  for  only  four  (4)  days, 
two  (2)  of  those  days  being  Saturday 
and  Sunday,  with  a  log  boom  being  set 
up  three  (3)  days  prior  to  the  actual  race, 
liiere  is  no  commercial  traffic  in  this 
area  of  the  lake.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

PART  100-{  AMENDED] 
Final  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46;  and 
33  CFR  100.35. 

I    2.  Part  100  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  by  adding 
i  100.1301  to  read  as  follows: 

S  100.1301    Swttie  scafair  unlimited 
hydroplane  rac*. 

(a)  This  regulation  will  be  in  effect  on 
July  31  through  August  2, 1986  from  8:00 
A.M.  until  5:00  P.M.  Pacific  Daylight 
Time,  and  on  August  3, 1986  from  8:00 
A.M.  until  one  hour  after  the  conclusion 
of  the  last  race.  This  regulation  will  be 
in  effect  thereafter  annually  during  the 
last  week  of  July  and  the  first  week  of 
August,  as  published  in  the  Local  Notice 
of  Mariners. 

(b)  The  area  where  the  Coast  Guard 
will  restrict  general  navigation  by  this 


regulation  during  the  hovn  it  is  in  effect 
is: 

(1)  The  waters  of  Lake  Washington 
bounded  by  Mercer  Island  (Lacey  V. 
Murrow)  Bridge,  the  western  shore  of 
Lake  Washington,  and  the  east/west 
line  drawn  tangent  to  Bailey  Peninsula 
and  along  the  shoreline  of  Mercer 
Island. 

(c)  The  area  described  in  paragraph 
(b)  has  been  divided  into  two  zones.  The 
zones  are  separated  by  a  log  boom  and 
a  line  from  the  southeast  comer  of  the 
boom  to  the  northeast  tip  of  Bailey 
Peninsula.  The  western  zone  is 
designated  Zone  I,  the  eastern  zone. 
Zone  U.  (Refer  to  NOAA  Chart  18447). 

(d)  The  Coast  Guard  will  maintain  a 
patrol  consisting  of  active  and  Auxiliary 
Coast  Guard  vessels  in  Zone  D.  The 
Coast  Guard  patrol  of  this  area  is  under 
the  direction  of  the  Coast  Guard  Patrol 
Commander  (the  "Patrol  Commander"). 
The  Patrol  Commander  is  empowered  to 
control  the  movement  of  vessels  on  the 
race  course  and  in  the  adjoining  waters 
during  the  periods  this  regulation  is  in 
effect. 

(e)  Only  authorized  vessels  may  be 
allowed  to  enter  Zone  I  during  the  hours 
this  regulation  is  in  effect.  Vessels  in  the 
vicinity  of  Zone  I  shall  maneuver  and 
anchor  as  directed  by  Coast  Guard 
Officers  or  Petty  Officers. 

(f)  During  the  times  in  which  the 
regulation  is  in  effect,  swimming, 
wading,  or  otherwise  entering  the  water 
in  Zone  I  by  any  person  is  prohibited. 

(g)  Vessels  proceeding  in  either  Zone  I 
or  Zone  II  during  the  hours  this 
regulation  is  in  effect  shall  do  so  only  at 
speeds  which  will  create  minimum 
wake,  seven  (07)  miles  per  hour  or  less. 
This  maximiun  speed  may  be  reduced  at 
the  discretion  of  the  Patrol  Commander. 

(h)  Upon  completion  of  the  daily 
racing  activities,  all  vessels  leaving 
either  Zone  I  or  Zone  II  shall  proceed  at 
speeds  of  seven  (07)  miles  per  hour  or 
less.  The  maximum  speed  may  be 
reduced  at  the  discretion  of  the  Patrol 
Commander. 

(i)  A  succession  of  sharp,  short  signals 
by  whistle  or  horn  from  vessels 
patrolling  the  areas  imder  the  direction 
of  the  Patrol  Commander  shall  serve  as 
signal  to  stop.  Vessels  signaled  shall 
stop  and  shall  comply  with  the  orders  of 
the  patrol  vessel;  failure  to  do  so  may 
resiilt  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

Dated:  June  12, 1986. 
T.J.  Woinar. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
13th  Coast  Guard  District 
[FR  Doc  86-13874  Filed  6-18-86;  8:45  am) 
■LLMQ  COOC  4«10-14-«i 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6617 
[1-4410] 

W!thdrawal  for  Muaaelshell  Camaa 
Historical  Stte;  Idaho 

AOENCY:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Public  land  order. 


summary:  This  order  withdraws  242.5 
acres  of  national  forest  land  for  20  years 
in  order  to  protect  the  only  known  land 
the  Nez  Perce  Indians  still  use  to  dig 
camas.  This  action  will  close  the  land  to 
mining,  but  not  to  surface  entry  or 
mineral  leasing. 
EFFECTIVE  DATE:  June  19, 1986. 
FOn  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise. 
Idaho  83706,  208-334-1735. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751. 
43  U.S.C.  1714,  it  is  ordered  as  follows: 
1.  Subject  to  valid  existing  rights,  the 
following  described  national  forest 
lands,  which  are  under  the  jurisdiction 
of  the  Secretary  of  Agriculture,  are 
hereby  withdrawn  from  appropriation 
imder  the  general  mining  laws,  30  U.S.C. 
Ch.  2,  but  not  from  leasing  under  the 
mineral  leasing  laws: 

Boise  Meridian 

T.  35  N..  R.  6  E., 

Sec.  19.  SViSEy4.  EV4SEy«SWy4,  EV4SWy4 

SEy«swy4; 
Sec.  20,  swy4swy4; 

Sec.29,  NWy4^JWy4: 

Sec.3aNEy4NEy4,NV4NVkNWy4NEy4.     . 
N  ViNEy4NEy4NW  %.  NE  y4NW  Vii 

NEy4Nwy4. 

The  area  described  contains  242.5  acres  in 
Clearwater  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date, 
pursuant  to  section  204(f),  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 


Dated:  June  5. 1966. 
|.  Steven  Griles. 

AsBistaat  Secretary  of  the  Interior. 

[FR  Doc.  86-13906  Filed  6-18-86;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  B4-71S;  RM^4602;  3t66] 

Radio  Broadcasting  Services;  Rutland 
Mtd  West  Rutland,  VT,  and 
Ptattaburgh,  NY 

aqency:  Federal  Communications 

Conunission. 

action:  Final  rule. 

summary:  This  document  imposes  a  4.6 
kilometer  west  site  restriction  on  the  use 
of  Channel  233A  at  Rutland,  Vt.,  to 
correct  an  oversight  in  the  Report  and 
Order,  published  on  October  9, 1985,  50 
FR  41155,  at  the  request  of  Killington 
Community  Broadcasting  Corporation. 
With  this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  84-718, 
adopted  May  15, 1986,  and  released  June 
4, 1966.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hoiu^  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  Broadcasting. 
Ralph  Haller, 

Acting  Chief,  Policy  and  Rules  Division,  Mass 
Media  Bureau. 

Summary:  This  dooiment  imposes  a 
4.6  kilometer  west  site  restriction  on  the 
use  of  Channel  233A  at  Rutland. 
Vermont  to  correct  an  oversight  in  the 
Report  and  Order  published  on  October 
9, 1965,  50  FR  41155,  at  the  request  of 
Killington  Community  Broadcasting 
Corporation.  Paragraph  6  is  amended  to 
read: 

We  believe  that  Rutland  could  benefit  from 
the  provision  of  an  additional  FM  service. 
Likewise,  we  believe  that  West  Rutland 
deserves  its  first  local  FM  service.  Therefore, 
in  an  effort  to  provide  new  service  to  both 


commonities.  the  Commission  staff  has 
performed  a  channel  search  and  found  that 
there  are  alternate  channels  available  to  both 
communities.  Additionally,  neither  channel 
requires  any  change  in  the  status  of  Station 
WGFB  at  Plattsbnrgh,  New  York.  Channel 
233A  can  be  allocated  to  Rutland  with  a  site 
restriction  of  4.6  kilometers  west  to  allow 
applicants  for  Channel  287C2  at  Killington, 
Vermont,  to  specify  antenna  sites  on 
Killington  Peak.  Channel  298A  can  be 
allocated  to  West  Rutland  without  the 
imposition  of  a  site  restriction.  Canadian 
concurrence  in  these  allotments  has  been 
obtained  as  both  communities  are  located 
within  320  kilometers  (200  miles)  of  the  U.S.- 
Canadian border. 

The  addition  of  the  site  restriction  will 
not  require  any  change  in  site  by  any  of 
the  Rutland  or  Killington  applicants. 
With  this  action,  this  proceeding  is 
terminated. 
[FR  Doc.  86-13137  Filed  6-18-86;  8:45  am) 

BIUJMQ  coot  S711-01-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Higtiway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  7S-5;  Notlca  S] 

Federal  Motor  Vehicle  Safety 
Standards  for  tamps.  Reflective 
Devices,  and  Associated  Equipment; 
Correction 

aqency:  National  Highway  Traffic 
Safety  Administi-ation  (NHTSA),  DOT. 
ACTKHC  Final  rule;  correction. 

summary:  This  notice  corrects  an 
oversight  in  an  amendment  published  in 
1978  which  changed  a  reference  to 
Figure  3  in  paragraph  S4.1.1.22  without 
making  a  corresponding  change  in 
paragraph  S4.3.1.1.  At  that  time,  Figure  2 
was  deleted  and  the  existing  Figure  3 
was  renumbered  Figure  2. 
EFFECnvE  date:  The  amendment  is 
effective  June  19, 1986. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Kevin  Cavey,  Office  of  Rulemaking, 
National  Highway  Traffic  Safety 
Administi-ation,  Washington,  DC  20590 
(202-426-1834). 

SUPPLEMENTARY  information:  On  July 
27. 1987,  NHTSA  amended  49  CFR 
571.108  Motor  Vehicle  Safety  Standard 
No.  108  Lamps,  Reflective  Devices,  and 
Associated  Equipment  (43  FR  32416). 
The  third  amendment  adopted  (p.  32419) 
was:  "3.  Figure  2  is  deleted.  Figiu«  3  is 
revised  to  be  "Figure  2'  and  the  reference 
in  S4.1.1.22  to  'Figure  3'  is  changed  to 
'Figure  2"  ".  Standard  No.  108  also 
contained  a  reference  to  Figure  3  in 
S4.3.1.1  which  should  have  been 
changed  to  Figure  2  at  the  same  time  but 


was  not,  due  to  an  oversight  The 
amendment  was  effective  upon 
publication  in  the  Federal  Register 
because  it  was  administrative  in  natiu« 
and  made  no  change  in  existing 
requirements.  The  error  has  recently 
come  to  the  agency's  attention,  and  it  is 
therefore  publishing  a  corrective 
amendment 

Because  the  amendment  corrects  an 
oversight  and  makes  no  change  in 
existing  requirements,  it  is  hereby  found 
for  good  cause  shown  that  an  effective 
date  earlier  than  180  days  after  issuance 
of  the  rule  is  in  the  public  interest  and 
the  amendment  is  effective  upon 
publication  in  the  Federal  Register. 

In  consideration  of  the  foregoing.  Part 
571  is  amended  as  follows: 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

§571.10S    IConectwl] 

2.  In  5  571.108,  paragraph  S4.3.1.1  is 
amended  by  changing  "Figures  Ic  and  3" 
to  read  "Figures  Ic  and  2". 

Issued  on  June  12, 1086. 
Bairy  Falrioe. 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  86-13704  Filed  6-18-86;  8:45  am) 

MLUNO  CODE  4S10-fS-M 


UrtMn  Mass  Transportation 
Administration 

49  CFR  Part  661 

Buy  America  Requirements 

agency:  Urban  Mass  Transportation 

Administration,  DOT, 

action:  Final  rule;  amendment 

SUMMARY:  This  document  amends  the 
regulations  implementing  the  "Buy 
America"  provision  of  the  Surface 
Transportation  Assistance  Act  of  1982 
by  specifying  the  actual  certificates  that 
must  be  submitted  by  each  bidder  to 
indicate  compliance  or  non-compliance 
with  the  applicable  statutory  and 
regulatory  requirements. 
EFFECTIVE  DATE:  The  regulations  are 
effective  July  21, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  J.  Gill,  Jr.,  Office  of  the  Chief 

Counsel.  Room  9228,  400  Seventh  Sti^et 

SW,  Washington,  DC  20590,  (202]  426- 

4063. 

SUPPLEMENTARY  mFORMATKNC 

Introduction 

Section  165  of  the  Surface 
Transportation  Assistance  Act  of  1982 
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sets  out  domestic  preference 
requirements  that  must  be  met  when 
Federal  mass  transportation  funds  are 
being  used  for  purchasing  transit  related 
products  and  equipment.  UKfTA 
regulations  implementing  this  provision 
(49  CFR  Part  661)  provide  that  each 
bidder  on  a  federally  funded  contract 
certify  that  it  will  be  able  to  comply 
with  the  statutory  provision. 

The  statutory  provision  distinguishes 
between  the  procurement  of  rolling 
stock  and  some  associated  equipment 
(section  165(b)(3))  and  all  other 
procurements  (i.e.,  steel  and 
manufactured  products  (section  165(a)]. 
The  regulations  also  provide  that 
separate  certificates  be  submitted 
depending  on  what  is  being  procured. 
Under  the  existing  regulations,  each 
bidder  must  submit  a  certificate 
indicating  compliance.  However,  the 
regulations  do  not  set  forth  the  actual 
certificate  to  be  submitted,  and  there 
have  been  several  instances  where  this 
has  caused  confusion  on  the  part  of 
bidders.  To  eliminate  this  confusion, 
UKfTA  has  determined  that  the 
regulation  should  be  amended. 
Therefore,  this  amendment  sets  forth  the 
actual  wording  of  the  certificate  that 
must  be  used  and  describes  the 
circumstances  under  which  each 
specific  certificate  must  be  submitted. 

Certification  Description 

This  amendment  creates  two  new 
sections,  49  CFR  861.6  and  49  CFR  661.12 
and  amends  present  section  49  CFR 
661.13.  Sections  661.6  and  661.2  require 
that  separate  certificates  be  used  for 
certifying  compHance  with  either  section 
165(a)  or  section  165(b)(3).  UMTA 
l>elieve8  that  the  separate  certificates 
will  eliminate  confusion.  If  rolling  stock 
(or  the  associated  equipment  listed  in 
the  statute  and  the  regulations)  is  being 
procured,  the  bidder  who  can  comply 
will  certify  that  it  will  comply  with 
section  165(b)(3]  and  its  implementing 
regulations,  and  use  the  certificate  at 
S  661.12.  If  steel  or  manufactured 
products  are  being  prociu^d,  the 
certificate  at  §  661.6  will  be  used  and 
reference  section  165(a)  and  its 
implementing  regulations. 

Having  two  separate  certificates 
eliminates  confusion  on  the  part  of 
bidders  because  compUance  with 
section  1645(b)(3)  is  actually  an 
expectation  to  section  165(a). 

The  second  part  of  S  661.6  requires 
that  a  separate  certificate  be  used  when 
a  bidder  will  not  be  able  to  comply  with 
the  appUcable  Buy  America 
requirements  but  that  it  may  be  able  to 
comply  under  exceptions  set  forth  in 
sections  165(b)(2)  or  165(b)(4). 


Similarly,  the  second  part  of  9  661.12 
requires  a  certificate  requirement,  which 
is  very  general  in  nature,  when  a  bidder 
anticipates  noncompliance.  Since  a 
bidder  may  not  know  at  the  time  of  bid 
submittal  whether  the  grounds  for  an 
exception  will  exist,  it  is  unnecessary  to 
require  a  bidder  to  detail  grounds  for  the 
exception — a  statement  that  it  may 
qualify  for  an  exception  is  considered 
sufficient. 

Section  661.13  changes  the  grantee 
responsibihty  to  require  the  bidder  to 
submit  to  the  grantee  the  certificate  as 
set  forth  in  either  §  661.6  or  S  661.12 
instead  of  the  bidder  merely  indicating 
it  will  comply  with  section  165(a)  and 
the  regulation  as  \  661.13  formerly 
provided. 

Pursuant  to  an  exception  under  the 
Administrative  Procedure  Act  5  U.S.C. 
553(b)(B),  UMTA  finds  that  notice  and 
public  comment  are  unnecessary  to  the 
public  interest  in  this  instance.  The 
existing  regulations  already  call  for 
certification,  and  this  amendment 
merely  provides  a  standard  form  for 
certification. 

Executive  Order  12291,  Regulatory 
Flexibility  Act,  and  Paperwork 
Reduction  Act  of  1980 

This  action  has  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  that  this  is  not  a  major  rule. 
It  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  milUon  or  more. 
This  regulation  is  not  significant  under 
the  Department's  Regulatory  Policies 
and  Procedures.  We  find  that  the 
economic  impact  of  this  regulation  is  so 
minimal  that  a  full  regulatory  evaluation 
is  not  required. 

In  accordance  with  5  U.S.C.  6-05(b), 
as  added  by  the  Regulatory  Flexibifity 
Act,  Pub.  L  96-354,  the  Department 
certifies  that  this  rule  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Act 

The  collection  of  information 
requirements  in  this  rule  are  subject  to 
the  Paperwork  Reduction  Act.  Pub.  L. 
96-511,  44  U.S.C.  Chapter  35.  These 
requirements  are  being  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (OMB)  for  review. 

List  of  Subjects  in  49  CFR  Part  661 

Buy  America,  Domestic  preference. 
Contracts.  Grants  programs. 
Transportation.  Mass  transportation. 

PART  661-(  AMENDED] 

Accordingly,  Part  661  of  Title  49  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


1.  The  authority  citation  for  Part  661 
continues  to  read  as  follows: 

Authority:  Sec.  165,  Pub.  L  97-424;  49  CFR 
1.51. 

2.  By  adding  a  new  S  661.6  to  read  as 
follows: 

S  661.6    Certification  requirement  for 
procurement  of  steet  or  manufactured 
pfoducta. 

If  steel  or  manufactured  products  (as 
defined  in  S  9  661.3  and  661.5  of  this 
Part)  are  being  procured,  the  appropriate 
certificate  as  set  forth  below  shall  be 
completed  and  submitted  by  each  bidder 
in  accordance  with  the  requirement 
contained  in  9  661.13(b)  of  this  part 

Certificate  of  Compliance  With  Section 
165(a) 

The  bidder  hereby  certifies  that  it  will 
comply  with  the  requirements  of  section 
165(a)  of  the  Surface  Transportation 
Assistance  Act  of  1982  and  the 
appUcable  regulations  in  49  CFR  Part 
661. 

Date 

Signature 

TiUe 


Signature 
Title    


Certificate  for  Non-Compliance  With 
Section  165(a) 

The  bidder  hereby  certifies  that  it 
cannot  comply  with  the  requirements  of 
section  165(a)  of  the  Surface 
Transportation  Assistance  Act  of  1982, 
but  it  may  quabfy  for  an  exception  to 
the  requirement  piu^uant  to  section  165 
(b)(2)  or  {b)(4)  of  the  Surface 
Transportation  Assistance  Act  and 
regulations  in  49  CFR  Part  661.7. 

Date ■ 


Signature 
TiUe    


3.  By  adding  a  new  §661.12  to  read 
as  follows: 

(661.12    CertMcatlon  requirement  for 
procurement  of  bueeg,  ottier  roHng  stock 
and  aseociated  equipment 

If  buses,  or  other  rolling  stock 
(including  train  control,  communication, 
and  traction  power  equipment)  are  being 
procured,  the  appropriate  certificate  as 
set  forth  below  shall  be  completed  and 
submitted  by  each  bidder  in  accordance 
with  the  requirement  contained  in 
9  661.13(b)  of  this  Part. 

Certificate  of  CompHance  With  Section 
165(b)(S) 

The  bidder  hereby  certifies  that  it  will 
comply  with  the  requirements  of  section 
165(b)(3)  of  the  Surface  Transportation 
Assistance  Act  of  1P82  and  the 
regulations  in  49  CFR  Part  661.11. 
Date   — — 


Certificate  for  Non-Compliance  With 

Section  165(b)(3) 

The  bidder  hereby  certifies  that  it 
cannot  comply  with  the  requirements  of 
section  165(b)(3)  of  the  Surface 
Transportation  Assistance  Act  of  1982, 
but  may  qualify  for  an  exception  to  the 
requirement  pursuant  to  section  165 
(b)(2)  or  (b)(4)  of  the  Surface 
Transportation  Assistance  Act  and 
regulations  in  49  CFR  Part  661.7. 

Date 

Signature  

Title    


4.  Revising  9  661.13(b)  to  read  as 
follows: 

§  66 1 . 1 3    Grantee  responsibility. 

*  *       *        *        •        * 

(b)  The  grantee  shall  include  in  its  bid 
specification  for  procurement  within  the 
scope  of  these  regulations  an 
appropriate  notice  of  the  Buy  America 
provision.  Such  specifications  shall 
require,  as  a  condition  of 
responsiveness,  that  the  bidder  or 
offeror  submit  with  the  bid  a  completed 


JM  I 


Buy  America  certificate  in  accordance 
with  9  661.6  or  9  661.12  of  this  Part,  as 
appropriate. 

Dated:  June  11. 198& 
Ralph  L  Stanley. 
Administrator. 
[FR  Doc.  86-13716  Filed  6-18-86;  8:45  am] 

BILUNQ  CODE  4910-S7-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 
[Docket  No.  60597-6097] 

Groundfish  of  the  Gulf  of  Alaska; 
Correction 

aqency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Emergency  interim  rule; 
correction. 

summary:  This  document  corrects 
§  672.24(b)(4)  in  the  emergency  interim 
rule  published  June  6, 1986.  at  51  FR 
20659.  The  rule  authorizes  closure  of  a 
regulatory  area  or  district  of  the  Gulf  of 


Alaska  to  directed  fishing  for  sablefish 
by  any  legal  gear  type.  This  action  is 
necessary  to  correct  an  inadvertent 
omission  and  a  typographical  error  in 
the  regulatory  text. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Berg  (Fishery  Biologist 
NMFS).  907-586-7230. 

Dated:  June  16, 1986. 
Caimen  ).  Blondin, 

Deputy  Assistant  Administrator  for  Fisheriet 
Resource  Management,  National  Marine 
Fisheries  Service. 

$672.24    [Corrected] 

The  following  correction  is  made  in 
FR  Doc.  86-12726,  page  20663,  hi  the 
issue  of  June  6, 1986: 

In  9  672.24(b)(4),  column  two,  the  first 
sentence  is  corrected  to  read,  "During 
1986  in  the  Central  Area,  and  during 
1986, 1987,  and  1988  in  the  Western 
Area,  hook-and-line  gear  may  be  used  to 
take  up  to  55  percent  of  the  OY  for 
sablefish;  pot  gear  may  be  used  to  take 
up  to  25  percent  of  the  OY;  and  trawl- 
gear  may  be  used  to  take  up  to  20 
percent  of  tiiat  OY." 

[FR  Doc.  86-13930  Filed  8-18-86;  8:45  am] 

BILUNa  CODE  »10-2»4I 
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Proposed  Rules 


Federal  Register 
Vol.  51,  No.  118 
Thorsday.  June  19,  1986 


This  section  d  the  FEDERAL  REGISTER 
contains  notices  to  the  pubfic  of  the 
proposed  issuance  o(  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  particlpaf  in  the  rule 
making  prior  to  9m  adoption  of  the  final 
rules. 

DEPARTMENT  OF  JUSTICE 

Imniigration  and  Naturalization 
Servica 

8  CFR  Part  103 

Powers  and  Dutiaa  Of  Sarvtca  Offkars; 
AvallablMty  of  Sarvica  Racorda 

Correction 

In  FR  Doc.  86-12144  begmning  on  page 
19559  in  the  issue  of  Friday,  May  30, 
1986,  make  the  following  correction: 

On  page  19560,  first  column,  in 
amendatory  instruction  2,  third  line, 
"(b)(3)"  should  have  read  "{b)(2)". 


NtJCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  60 

Diapoaal  of  High-Laval  Radioactive 
Wastaa  In  Geologic  Repoaitorlas; 
Conforming  Amendmanta 

agency:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  for  disposal  of 
high-level  radioactive  wastes  in  geologic 
repositories.  The  amendments  are 
necessary  to  conform  existing  NRC 
regulations  to  the  environmental 
standards  for  management  and  disposal 
of  high-level  radioactive  wastes 
promulgated  by  the  Environmetal 
Protection  Agency  (EPA)  on  September 

19. 1985.  The  proposed  nxle  would 
incorporate  all  the  substantive 
requirements  of  the  environmental 
standards  and  make  several  changes  in 
the  wording  used  by  EPA  in  order  to 
maintain  consistency  with  the  current 
wording  of  the  NRC  regulations. 
DATE:  Comment  period  expires  August 

18. 1986.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 


cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
addresses:  Written  comments  may  be 
submitted  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Services 
Branch.  Comments  may  also  be 
delivered  to  Room  1121, 1717  H  Street 
NW.,  Washington,  DC.  from  8:15  a.m.  to 
5:00  p.m.  weekdays.  Copies  of  the 
documents  referred  to  in  this  notice  and 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room.  1717  H 
Street  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Daniel  J.  Fehringer.  Division  of  Waste 
Management  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  427-4796. 
SUPPLEMENTARY  INFORMAHON: 

Background 

Section  121  of  the  Nuclear  Waste 
Policy  Act  of  1982  (NWPA),  42  U.S.C. 
10141,  directs  the  Environmental 
Protection  Agency  (EPA)  to  "promulgate 
generally  applicable  standards  for 
protection  of  the  general  environment 
from  offsite  releases  from  radioactive 
material  in  repositories."  EPA  published 
its  final  high-level  radioactive  waste 
(HLW)  standards  in  the  Federal  Register 
on  September  19, 1985  (50  FR  38066). 
Section  121  of  the  NWPA  further 
speciHes  that  the  regulations  of  the  NRC 
"shall  not  be  inconsistent  with  any 
comparable  standards  promulgated  by 
[EPA]." 

The  Nuclear  Regulatory  Commission 
has  previously  published  rules  (10  CFR 
Part  60,  46  FR  13980,  February  25, 1981, 
48  FR  28204,  ]une  21. 1983)  which 
established  procedures  and  technical 
criteria  for  disposal  of  HLW  in  a 
geologic  repository  by  the  U.S. 
Department  of  Energy  (DOE).  This 
notice  describes  the  interpretations  and 
analyses  which  the  Commission 
considers  to  be  appropriate  for 
implementation  of  the  EPA  standards, 
and  identifies  modifications  to  the 
Commission's  regulations  which  are 
considered  appropriate  to  maintain 
consistency  with  the  standards 
promulgated  by  EPA. 

It  should  be  noted  that  "working 
draft"  versions  of  the  EPA  standards 
were  available  to  the  Commission  when 
Part  60  was  being  developed,  and  the 
Commission  structured  its  regulations  to 


be  compatible  with  those  draft 
standards.  (See,  for  example,  48  FR 
28195-28.205.  June  21. 1983.  where  the 
Commission  discussed  its  final  technical 
criteria,  and  NUREG-0804,  the  stafTs 
analysis  of  public  comments  on  the 
proposed  technical  criteria.  NUREG- 
0804  is  available  in  the  NRC  Public 
Document  Room.)  Since  many  of  the 
general  features  of  the  "working  drafts" 
remain  present  in  the  final  standards. 
Part  60  is  largely  consistent  with  those 
standards.  EPA  has.  however, 
sometimes  used  different  terminology  to 
describe  concepts  already  present  in 
Part  60.  To  maintain  the  overall 
structure  of  Part  60,  and  to  avoid 
introduction  of  duplicative  terminology 
which  could  prove  confusing  in  a 
licensing  review,  the  Commission 
prefers  to  retain  its  own  established 
terms.  Most  of  the  amendments  to  Part 
60  proposed  in  this  notice  involve  direct 
incorporation  within  Part  60  of  the 
substantive  requirements  of  the  EPA 
standards,  reworded  as  necessary  to 
conform  to  the  terminology  of  Part  60. 
(Additional  proposed  amendments 
derive  from  EPA's  "assurance 
requirements,"  as  discussed  in  Section 
III  of  this  notice.  One  further 
amendment,  unrelated  to  the  EPA 
standards,  )s  proposed  for  clarification 
of  existing  wording  in  Part  60.)  With  the 
issuance  of  this  rule,  no  substantive 
changes  are  intended  in  the 
requirements  of  the  EPA  standards  or  in 
the  environmental  protection  they 
afford. 

The  EPA  standards  specify  certain 
limits  on  radiation  exposures  and 
releases  of  radioactive  material  during 
two  principal  stages:  First,  the  period  of 
management  and  storage  operations  at  a 
repository  and,  second,  the  long-term 
period  after  waste  disposal  has  been 
completed.  These  standards,  and  the 
proposed  rules  to  implement  them 
during  operations  and  after  closure,  are 
discussed  in  section  I  below,  while 
section  II  provides  some  further 
observations  regarding  the  manner  in 
which  the  Commission  intends  to  apply 
the  EPA  standards  in  its  licensing 
proceedintgs.  Section  III  describes 
additional  proposed  rules  related  to 
certain  "assurance  requirements"  which 
are  present  in  EPA's  standards  but 
which  are  not  applicable  to  NRC- 
licensed  facilities.  In  order  to  avoid 
potential  jurisdictional  problems  which 
might  arise  if  this  section  of  the  EPA 


standards  were  applied  to  NRC-Hcensed 
facilities,  the  NRC  is  proposing  to  add 
substantially  equivalent  provisions  to  its 
regulations.  Finally,  this  notice  presents 
a  section-by-section  analysis  of  the 
proposed  rule  (section  IV),  followed  by 
the  specific  text  of  the  proposed 
amendments  to  Part  60.  (The 
organization  of  section  TV  follows  that 
of  Part  60  while  the  text  of  section  I  is 
organized  to  present  a  section-by- 
section  discussion  of  the  EPA  standards. 
Parts  of  section  IV  are  therefore 
repetitions  of  information  presented  in 
section  I.) 

/.  Limits  on  Exposures  and  Releases 

The  limits  established  by  EPA  for  the 
period  of  repository  operations  appear 
at  40  CFR  191.03.  The  limits  applicable 
to  the  period  after  disposal  include 
"containment  requirements"  (limits  on 
cumulative  releases  of  radionuclides  to 
the  environment  for  10,000  years)  in 
S  191.13.  "individual  protection 
requirements"  in  S  191-15,  and  "ground 
water  protection  requirements"  in 
S  191.16.  Implementation  of  each  of 
these  sections  is  discussed  in  the 
following  paragraphs. 

Standards  for  repository  operations 
(§  191.03).  The  standards  for  repository 
operations  are  virtually  identical  to  the 
standards  previously  promulgated  by 
EPA  for  the  uranium  fuel  cycle  (42  FR 
2860,  January  13, 1977),  and  will  be 
implemented  in  the  same  manner.'  DOE 
will  be  expected  to  demonstrate, 
through  analyses  of  anticipated  facility 
performance,  that  the  dose  limits  of 
these  standards,  as  well  aa.the 
standards  for  protection  against 
radiation  set  out  in  10  CFR  Part  20,  will 
not  be  exceeded.  Releases  of 
radionuclides  and  resulting  doses  during 
operations  are  amenable  to  monitoring, 
and  DOE  will  be  required  to  conduct  a 
monitoring  program  to  confirm  that  the 
limits  are  complied  with.  Section 
60.111(a]  would  be  amended  to  includes 
the  EPA  dose  limits.  Section  60.101(a)(2) 
already  includes  a  provision  requiring 
"reasonable  assurance"  that  the  release 
limits  be  achieved,  and  it  is  not 
necessary  to  repeat  this  language  in  the 


'  It  should  be  noted  that  a  potential  ambiguity 
exist!  in  this  section  of  EPA's  HLW  standards  and 
in  EPA's  uranium  fuel  cycle  standards.  Both 
standards  limits  the  annual  dose  equivalent  to  any 
meml>er  of  the  public  to  "Z5  millirems  to  the  whole 
body,  75  millirems  to  the  thyroid,  and  25  millirems 
to  any  other  critical  organ"  (emphasis  added).  The 
Commission  has  always  interpreted  these  limits  as 
if  the  word  "and"  were  replaced  by  "or."  Thus,  the 
Commission  would  not  consider  it  acceptable  to 
allow  an  annual  dose  equivalent  of  25  millirems  to 
the  whole  body  and  an  additional  25  millirems  to 
any  other  organ.  The  Commission  will  continue  to 
implement  these  limits  as  it  has  in  the  past,  but  will 
encourage  EPA  to  clarify  the  wording  quoted  above. 


release  limits  of  S  60.111.  It  is  also  not 
necessary  to  employ  the  terms 
"management"  and  "storage,"  as  EPA 
has  done,  since  all  preclosure  repository 
operations  are  already  subject  to  the 
provisions  of  S  60.111. 

Postclosure  standards.  The  EPA 
postclosure  standards  are  all  expressed 
in  terms  of  a  "reasonable  expectation" 
of  meeting  specified  levels  of 
performance.  EPA  explained  that  it 
selected  this  term  because  "  'reasonable 
assurance'  has  come  to  be  associated 
with  a  level  of  confidence  that  may  not 
be  appropriate  for  the  very  long-term 
analytical  projections  that  are  called  for 
by  191.13."  The  Commission  is  sensitive 
to  the  need  to  account  for  the 
imcertainties  involved  in  predicting 
performance  over  10,000  years,  and  the 
difficulties  as  well  as  the  importance  of 
doing  80.  The  Commission  has 
attempted  to  address  this  concern  in  the 
existing  language  of  S  60.101(a)(2).  That 
section  requires  a  finding  of  reasonable 
assiu-ance.  "making  allowance  for  the 
time  period,  hazards,  and  uncertainties 
involved,  that  the  outcome  will  be  in 
conformance"  with  the  relevant  criteria. 
Rather  than  adopt  an  additional  concept 
such  as  "reasonable  expectation."  the 
Commission  proposes  to  add  additional 
explanatory  text,  derived  from  EPA's 
wording,  to  its  existing  discussion  of 
resonable  assurance.  This  text  will 
make  clear  the  Commission's  belief  that 
its  concept  of  reasonable  assurance, 
although  somewhat  different  from 
previous  usage  in  reactor  licensing,  is 
appropriate  for  evaluations  of  repository 
performance  where  long-term  issues  and 
substantial  imcertainties  are  inherent  in 
projections  of  repository  performance. 
The  Commission  considers  that  the  level 
of  confidence  associated  with  its 
concept  of  reasonable  a&surance  is  the 
same  as  that  sought  by  EPA  in  the  use  of 
the  term  "reasonable  expectation." 

In  the  case  of  the  individual 
protection  requirements  (40  CFR  191.15). 
the  standards  limit  the  annual  dose 
equivalent  to  any  member  of  the  public 
in  the  accessible  environment.  A  new 
provision  in  S  60.112(b)  is  proposed  that 
would  include  the  dose  limits 
established  by  EPA  as  well  as  the 
additional  specifications,  which  the 
Commission  finds  to  be  reasonable,  with 
regard  to  consideration  of  all  pathways 
including  consumption  of  driniking  water 
from  a  "significant  source  of  ground 
water."  as  defined  by  EPA. 

The  EPA  standards  require  that  the 
individual  protection  requirements  be 
achieved  only  for  "undisturbed 
performance"  of  a  geologic  repository 
("disposal  system"  in  EPA's 
terminology).  The  proposed  amendment 


to  Part  60  makes  no  reference  to 
"undisturbed  performance."  Instead,  it 
provides  that  the  standard  is  to  be  met 
"in  the  absence  of  imanticipated 
processes  and  events."  The  Commission 
considers  the  concepts  of  tmdisturbed 
performance  and  the  absence  of 
imanticipated  processes  and  events  to 
be  identical.  As  used  by  EPA  (40  CFR 
191.12(p)),  "undisturbed  performance" 
refers  to  the  predicted  behavior  of  a 
disposal  system  if  it  is  "not  disrupted  by 
human  intrusion  or  the  occurrence  of 
unlikely  natural  events.  "Since  human 
intrusion  and  unlikely  natural  processes 
and  events  are  precisely  the  types  of 
"unanticipated  processes  and  events" 
defined  in  §  60.2,  the  two  concepts  are 
the  same.  Thus,  the  Commission 
considers  that  the  phrase  "in  the 
absence  of  unanticipated  processes  and 
events"  has  the  same  meaning  as 
"undisturbed  performance"  in  the  EPA 
standards.  To  maintain  the  overall 
structure  of  Part  60.  and  to  avoid 
introduction  of  duplicative  language,  the 
Commision  prefers  to  retain  its  own 
established  terms. 

The  engineered  barriers  of  a 
repository  will,  in  many  cases,  be 
instrumental  in  achieving  compliance 
with  both  the  individual  protection 
requirements  and  the  groundwater 
protection  requirements  discussed 
below.  The  Commission  notes  that  the 
existing  provisions  of  Part  60  require  the 
engineered  barriers  of  a  repository  to 
achieve  their  containment  and  release 
rate  performance  objectives  "assuming 
anticipated  processes  and  events." 
Thus,  equating  "undisturbed 
performance"  with  "anticipated 
processes  and  events"  causes  no  change 
in  the  types  of  conditions  for  which  the 
engineered  barriers  must  be  designed. 

The  ground  water  protection 
requirements  (40  CFR  191.16)  focus  on 
the  quality  of  any  "special  source  of 
ground  water."  which  is  defined, 
generally,  as  a  source  of  drinking  water 
in  an  area  that  includes  and  surrounds 
the  geologic  repository.  This  area 
extends  for  five  kilometers  beyond  the 
contit)lled  area.  The  standard  applies  to 
water  "writhdrawn"  from  such  a  special 
source.  The  Commission  is  proposing  to 
include  the  EPA  standard  as  a  new 
performance  objective  (§  60.112(c)). 
Once  again  the  rule  applies  in  the 
absence  of  unanticipated  processes  and 
events  instead  of  "undisturbed 
performance." 

The  containment  requirements  (40 
CFR  191.13)  restrict  the  total  amount  of 
radioactive  material  released  to  the 
environment  for  10.000  years  following 
permanent  closure  of  a  repository.  EPA 
provides  a  table  listing  release  limits  for 
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the  significant  racbonaclides  present  in 
HLW  or  spent  fuel.  The  values  in  this 
table  were  derived,  based  on 
environmental  transport  and  dosimetry 
considerations,  so  that  the  amount  of 
each  radionuclide  listed  in  the  table 
will,  if  released  to  the  environment, 
produce  approximately  the  same 
number  of  population  health  effects.  The 
standard  further  specifies  different 
release  limits  for  releases  with  differing 
hkelihoods  of  occurrence.  The 
Commission  is  proposing  to  incorporate 
these  requirements  as  a  new 
performance  objective  (5  6ail2(a)), 
along  with  a  new  §  80.115  containing 
EFA's  table  of  release  limits. 

The  regulation  goes  on  to  state  that 
the  disposal  systems  shall  be  designed 
to  provide  a  reasonable  expectation — 
"based  on  performance  assessments" — 
that  the  release  limits  are  satisfied. 
While  the  proposed  amendments 
incorporate  most  of  the  EPA  standard  in 
its  precise  terms,  they  omit  the  reference 
to  performance  assessments.  Part  60 
already  requires  analyses  virtually 
identical  to  those  contemplated  by  EPA. 
but  the  Commission  proposes  to  add 
additional  wording  to  §80.21(c){l)(ii)(C) 
to  emphasize  consistency  with  the  EPA 
standards. 

The  Commission  notes,  in  this 
connection,  that  EPA's  reference  to 
estimating  the  cumulative  releases 
caused  by  all  significant  processes  and 
events,  to  be  incorporated  in  an  overall 
probability  distribution  of  cumulative 
release  to  the  extent  practicable,  does 
not  modify  the  principles  underlying 
Part  60.  As  was  observed  when  NRC's 
final  technical  criteria  were  published  in 
1983  (48  FR  28204).  the  Commission 
expects  that  the  information  considered 
in  a  licensing  proceeding  will  include 
probability  distribution  functions  for  the 
consequences  from  anticipated  and 
unanticipated  processes  and  events. 
Further  information  concerning  the 
Commission's  plans  for  assessing 
repository  performance  is  contained  in 
Section  II  of  this  notice. 

//.  Additional  Comments  on 
Implementation  of  the  EPA  Standards 

Four  sections  of  the  EPA  standards 
contain  numerial  requirements  for  which 
compliance  must  be  demonstrated — 
standards  for  repository  operations, 
post-closure  individual  and  groundwater 
protection  requirements  and 
containment  requirements  restricting  the 
total  amount  of  radionuclides  protected 
to  be  released  to  the  environment  after 
repository  closure.  The  discussion  of 
section  I  of  this  notice  articulates  the 
Commission's  interpretation  of  the 
standards  that  have  been  issued  by 
EPA.  Additional  comments  related  to 


implementation  of  each  of  these  sections 
are  presented  in  the  following 
paragraphs. 

Standards  for  repository  operations. 
As  discussed  previously,  the  standards 
for  repository  operations  are  virtually 
identical  to  the  standards  previously 
promulgated  by  EPA  for  the  uraniimi 
fuel  cyde.  and  will  be  implemented  in 
the  same  manner.  A  Ucense  applicant 
will  be  expected  to  demonstrate, 
through  analyses  of  anticipated  faciUty 
performance,  that  the  dose  limits  of 
these  standards  will  not  be  exceeded. 
Doses  during  operations  are  amenable 
to  monitoring,  and  the  applicant  will  be 
required  to  conduct  a  monitoring 
program  to  confirm  that  the  dose  limits 
are  complied  with. 

Individual  and  groundwater 
protection  requirements.  The  individual 
and  groundwater  protection 
requirements  are  applicable  for  the  first 
1.000  years  after  permanent  closure  of  a 
repository.  Monitoring  is  not  practical 
for  this  period  of  time  and  the  applicant 
will  therefore  be  required  to 
demonstrate  compliance  with  these 
requirements  through  analyses  of 
projected  repository  performance.  Two 
general  approaches  might  be  pursued  by 
DOE.  First,  DOE  might  choose  to 
calculate  the  expected  concentrations  of 
radionuclides  in  certain  groundwaters 
potentially  useable  by  humans  in  the 
future.  Such  calculations  would  include 
projections  of  waste  package  and 
engineered  barrier  performance  (to 
provide  a  source  term)  as  well  as 
evaluations  of  the  direction,  velocity 
and  volumetric  flow  rates  of 
groundwaters  near  the  repository.  The 
EPA  standards  specify  the  types  of 
groundwaters  to  be  considered  in  such 
analyses  (through  the  definitions  of  the 
terms  "significant"  and  "special" 
sources  of  groundwater),  and  these 
concepts  will  be  incorporated  directly 
into  Part  60.  Alternatively,  DOE  might 
choose  to  show  compliance  with  these 
requirements  by  demonstrating  that 
other  barriers,  such  as  the  waste 
packages  or  the  emplacement  medium 
(e.g..  salt),  will  provide  substantially 
complete  containment  for  the  first  1,000 
years  after  permanent  closure  thereby 
preventing  contamination  of  the 
groundwaters  of  concern. 

If  DOE  chooses  to  calculate  the 
expected  concentrations  of 
radionuclides  in  groundwaters,  rather 
than  to  rely  on  containment  by 
engineered  barriers,  it  will  also  be 
necessary  to  calculate  potential  doses  to 
individuals  in  the  future.  The  individual 
protection  requirements  limit  the  annual 
dose  equivalent  to  any  member  of  the 
public  in  the  accessible  environment.  If 


a  "significant  source  of  groundwater^* 
(as  defined)  is  present,  the  Commission 
will  assume  that  a  hypothetical 
individual  resides  at  the  boundary  of  the 
controlled  area  and  obtains  his  domestic 
water  supply  from  a  well  at  that 
location.  If  no  such  source  of 
groundwater  is  present,  the  location  of 
the  maximally  exposed  individual  and 
the  pathways  by  which  he  might  be 
exposed  to  radionuclides  released  from 
a  repository  must  be  examined  on  a  site- 
specific  basis. 

The  individual  protection 
requirements  also  necessitate 
assumptions  about  the  dietary  patterns 
and  other  potential  modes  of  ingestion 
of  radionuclides  during  the  next  1,000 
years.  The  Commission  will  assume  that 
current  patterns  remain  unchanged, 
unless  it  can  be  convincingly 
demonstrated  that  a  change  is  likely  to 
occur  (e.g..  reduced  groundwater 
consumption  due  to  depletion  of  an 
aquifer). 

Both  the  individual  and  groundwater 
protection  requirements  are  applicable 
only  for  "tmdisturbed  performance"  of  a 
repository  system.  As  discussed  in 
Section  I.  this  term  is  considered  to  be 
equivalent  to  "anticipated  processes  and 
events."  as  currently  defined  in  Part  60. 
The  Commission  will  therefore  require  a 
demonstration  of  compliance  with  these 
requirements  assuming  the  occurrence 
of  anticipated  processes  and  events,  but 
will  not  require  a  demonstration  of 
compliance  in  the  event  of  unanticipated 
processes  and  events. 

Containment  requirements.  The 
containment  requirements  are 
applicable  for  10,000  years  after 
repository  closure.  Therefore, 
compliance  with  these  requirements 
must  also  be  evaluated  by  analyses  of 
projected  repository  performance  rather 
than  by  monitoring.  The  containment 
requirements  call  for  significantly 
different  analyses  than  those  discussed 
above.  This  section  of  the  EPA 
standards  restricts  the  total  amount  of 
radioactive  material  released  to  the 
environment  for  10,000  years  following 
permanent  closure  of  a  repository.  This 
section  further  specifies  different  release 
limits  for  releases  with  differing 
likelihoods  of  occurrence. 
Notwithstanding  the  quantitative 

probabiUstic  form  of  the  EPA  

containment  requirements  (40  CFR 
191.13),  the  Commission  finds  that  there 
is  adequate  flexibility  therein  to  allow 
them  to  be  implemented  using  the 
licensing  procedures  of  10  CFR  Parts  2 
and  60.  A  further  discussion  of  these 
matters  is  appropriate  in  order  to  avoid 
ambiguity  in  the  application  of  the 
probabilistic  conditions. 


As  the  Commission  emphasized  when 
the  technical  criteria  for  geologic 
repositories  were  promulgated  in  final 
form  (48  FR  28204).  there  are  two 
distinct  elements  underlying  a  finding 
that  a  proposed  facility  satisfies  the 
desired  performance  objective  for  long- 
term  isolation  of  radioactive  waste. 
There  is,  first,  a  standard  of 
performance — some  statement  regarding 
the  quantity  of  radioactive  material  that 
may  be  released  to  the  accessible 
environment.  This  standard  can  be 
expressed  in  quantitative  terms,  and 
may  include  numerical  requirements  for 
the  probabilities  of  exceeding  certain 
levels  of  release. 

The  second  element  of  a  finding 
relates  to  the  confidence  that  is  needed 
by  the  factfinder  in  order  to  be  able  to 
conclude  that  the  standard  of 
performance  has  been  met.  The 
Commission  has  insisted,  and  the  EPA 
has  agreed,  that  this  level  of  confidence 
must  be  expressed  qualitatively.  The 
licensing  decisions  that  must  be  made  in 
connection  with  a  repository  involve 
substantial  uncertainties,  many  of  which 
are  not  quantiHable  (e.g.,  those 
pertaining  to  the  correctness  of  the 
models  used  to  describe  physical 
systems).  Such  uncertainties  can  be 
accommodated  within  the  licensing 
process  only  if  a  qualitative  test  is 
applied  for  the  level  of  confidence  that 
the  numerical  performance  objective 
will  be  achieved. 

The  essential  point  to  be  kept  in  mind 
is  that  findings  regarding  long-term 
repository  performance  must  be  made 
with  "reasonable  assurance."  The 
Conunission  attempted  to  explain  this 
concept  in  the  existing  wording  of 
5  60.101(a)  where  it  noted  that 
allowance  must  be  made  for  the  time 
period,  hazards,  and  uncertainties 
involved.  Additional- language  is  being 
proposed  at  this  time,  in  the  same 
section  of  Part  60,  to  further  emphasize 
that  qualitative  judgments  will  need  to 
be  made  including,  for  example, 
consideration  of  the  degree  of  diversity 
or  redundancy  among  the  multiple 
barriers  of  a  special  repository. 

Application  of  a  qualitative  test  in  no 
way  diminishes  the  level  of  safety 
required  by  a  numerical  standard.  The 
applicant  will  be  required  to  submit  a 
systematic  and  thorough  analysis  of 
potential  releases  and  the  Commission 
will  issue  a  hcense  only  if  it  finds  a 
substantial,  though  unquantified,  level  of 
confidence  that  compliance  with  the 
release  Timits  will  be  achieved.  As  we 
have  stated  previously  (48  FR  28201),  in 
order  to  make  a  finding  with 
"reasonable  assurance,"  the 
performance  assessment  which  has 


been  performed  in  the  course  of  the 
licensing  review  must  indicate  that  the 
likelihood  of  exceeding  the  EPA 
standard  is  low  and,  further,  the 
Commission  must  be  satisfied  that  the 
performance  assessment  is  sufficiently 
conservative,  and  its  limitations  are 
sufficiently  well  understood,  that  the     - 
actual  performance  of  the  geologic 
repository  will  be  within  predicted 
limits. 

The  Commission  will  evaluate 
compliance  with  the  containment 
requirements  based  on  a  performance 
assessment.  Such  an  assessment  will:  (1) 


Likelihood    1.0 
of  Exceeding 
Values  on  the 
Horizontal 
Axis 


Identify  all  significant  processes  and 
events  which  could  affect  the  repository 
(2)  evaluate  the  likelihood  of  each 
process  or  event  and  the  effect  of  each 
on  release  of  radionuclides  to  the 
environment,  and  (3)  to  the  extent 
practicable,  combine  these  estimates 
into  an  overall  probability  distribution 
displaying  the  likelihood  that  the 
amount  of  radioactive  material  released 
to  the  envirorunent  will  exceed  specified 
values.  The  Commission  anticipates  that 
the  overall  probability  distribution  will 
be  displayed  in  the  format  shown  below. 


Amount  of  Radioactive 
Figure  1.  Material  Released 

Illustrative  "Complementary  Cunulatlve  Distribution  Function. 


When  the  results  of  analyses  are  displayed  in  this  format,  the  limits  of  EPA's 
containment  requirements  take  the  form  of  "step  functions,"  as  shown  in  Figure  2. 


Likelihood 
of  Exceeding 
Values  on  the 
Horizontal 
Axis 


EPA  Bound 


1.0        10 

Multiples  of  EPA 
Release  Limits 

Figure  2.  Graphic  Representation  of  EPA  Containment  Requlresients. 

In  Figure  2,  releases  which  exceed  the  value  specified  in  the  EPA  containment 
requirements  (Table  1)  must  have  a  likelihood  less  than  one  chance  in  ten  (over 
10,000  years),  and  releases  which  exceed  ten  times  that  value  must  have  a  likeli- 
hood less  than  one  chance  in  one  thousand  (over  10,000  years).  Thus,  in  order  to 
demonstrate  compliance  with  EPA's  containment  requirements,  the  entire  probabil- 
ity distribution  must  lie  below  the  "stair-step"  constraints  illustrated  in  Figure  2. 


In  constructing  a  probability 
distribution  of  the  type  illustrated 
above,  it  is  necessary  to  consider,  in 
EPA's  terms,  all  "significant  processes 
and  events  that  may  affect  the  disposal 
system."  This  is  equivalent,  as  we 
interpret  the  EPA  standard,  to  all 


"anticipated"  and  unanticipated" 
processes  and  events  in  the  terminology 
of  Part  60.  (By  the  definition  of 
"unanticipated  processes  and  events"  in 
Part  60,  processes  and  events  less  likely 
than  "unanticipated"  are  not  sufficiently 
credible  to  warrant  consideration.)  For 
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purposes  of  the  proposed  S  60.112(a) 
only,  which  incorporates  EPA's 
containment  requirements,  no 
distinction  is  to  be  made  between 
"anticipated"  and  "unanticipated" 
processes  and  events;  all  such  processes 
and  events  must  be  factored  into  the 
evaluation,  including  determination  of 
such  probabilities  of  occurrence  as  may 
be  found  to  be  appropriate.  (For 
purposes  of  the  proposed  S  60.112  (b) 
and  (c),  which  incorporate  EPA's 
individual  and  groundwater  protection 
requirements,  only  "anticipated" 
processes  and  events  need  be 
considered  as  discussed  previously.) 

The  Commission  will  require  an 
extensive  and  thorough  identification  of 
relevant  processes  and  events,  but  will 
require  analyses  of  the  probability  and/ 
or  consequence  of  each  only  to  the 
extent  necessary  to  determine  its 
contribution  to  the  overall  probability 
distribution.  If  it  can  be  shown,  for 
example,  that  a  particular  event  is  so 
unlikely  to  occur  that  its  effects  on  the 
probability  distribution  would  not  be 
.  meaningful,  further  analysis  of  the 
consequences  of  that  event  would  not  be 
required.  Generally,  categories  of 
processes  and  events  which  can  be 
shown  to  have  a  likelihood  less  than  one 
chance  in  10,000  over  10,000  years,  along 
with  categories  of  processes  and  events 
which  otherwise  can  be  shown  not  to 
change  the  remaining  probability 
distribution  of  cumulative  release 
significantly,  need  not  receive  further 
analysis.  (The  term  "categories"  is  used 
to*  refer  to  general  classes  of  processes 
and  events,  such  as  faulting,  volcanism, 
or  drilling,  subsets  of  these  general 
categories,  such  as  drilling  which 
intersects  a  canister  or  fault 
displacement  of  a  speciflc  magnitude, 
may  need  to  be  retained  in  an  analysis  if 
the  general  category  has  been  finely 
divided  into  a  large  number  of  specific 
process  or  event  description,  each  with 
reduced  probabilities  of  occurrence.) 

Treatment  of  uncertainties.  As 
discussed  previously,  substantial 
uncertainties  will  be  involved  in 
analyses  of  long-term  repository 
performance.  These  uncertainties  may 
include  (1)  identification  of  basic 
phenomena  and  their  potential  effects 
on  repository  performance,  (2) 
development  and  validation  of  models 
to  describe  these  phenomena,  (3) 
accuracy  of  available  data,  and  (4) 
calculational  uncertainties.  Various 
methods  may  be  used  to  accommodate 
such  uncertainties  including,  for 
example,  ntmierical  estimates  of 
uncertainties  (expressed  as  probability 
distributions)  or  conservative, 
"bounding"  models  or  data.  Treatment 


of  uncertainties  will  rely  heavily  on 
expert  judgment,  both  for  selection  of  an 
appropriate  method  and  for  application 
of  that  technique.  EPA  recognzied  the 
importance  of  uncertainties  when  its 
standards  wee  promulgated.  In 
Appendix  B  of  40  CFR  Part  191  (50  FR 
38088,  September  19, 1985).  EPA  stated 
"substantial  uncertainties  are  likely  to 
be  encountered  in  making  (numerical) 
predictions  (of  repository  performance). 
In  fact,  sole  reliance  on  these  numerical 
predictions  to  determine  compliance 
may  not  be  appropriate;  the 
implementing  agencies  may  choose  to 
supplement  such  predictions  with 
qualitative  judgments  as  well."  It  is 
possible^in  fact  likely — that  the 
various  parties  to  a  licensing  proceeding 
will  have  significantly  different  views, 
all  with  technical  merit,  regarding  the 
best  methods  to  use,  and  these  differing 
views  may  result  in  presentation  of 
widely  different  estimates  of  repository 
performance. 

Any  such  di^erences  could  be 
resolved  in  a  number  of  ways.  One 
permissible  method  for  dealing  with  the 
imcertainties  reflected  in  the  record  of 
the  proceeding  would  be  to  rely  heavily 
upon  conservative,  "bounding" 
analyses.  Perhaps  it  could  be  shown  that 
even  if  this  approach  were  employed, 
the  predicted  performance  would  still 
satisfy  the  containment  requirements 
established  by  EPA.  On  the  other  hand, 
an  apparent  violation  of  the  standard 
(based  on  conservative  analyses)  would 
not  necesseirily  preclude  the 
Commission  from  finding,  with 
reasonable  assurance,  that  repository 
performance  would  conform  to  the  EPA 
standard.  After  carefully  evaluating  the 
relevant  uncertainties,  DOE  could 
present  the  same  data  in  the  form  of  a 
cumulative  probability  distribtion  that 
was  less  conservative — for  example, 
one  that  more  accurately  represents  the 
best  current  technical  understanding. 
Thus,  alternative  methods  are  available 
to  DOE  for  treatment  of  uncertainties 
when  making  its  demonstration  of 
reasonable  assurance  of  compliance 
with  the  provisions  of  Part  60. 

It  should  be  noted,  however,  that 
analyses  based  on  "best  estiamtes"  of 
repository  performance  might  be  found 
to  be  inadequate  if  substantial 
uncertainties  are  present.  In  that  case, 
notwithstanding  the  apparent 
conformity  with  the  EPA  standard,  the 
Commission  might  ultimately  conclude 
that  it  lacked  the  necessary  reasonable 
assurance,  considering  the  uncertainties 
involved,  that  the  performance  would 
meet  the  containment  requirements. 

Because  uiicertainties  are  so 
important  in  analyses  of  repository 


performance  and  will  play  such  a  major 
role  in  a  licensing  proceeding,  the 
Commission  emphasizes  the  importance 
of  efforts  being  undertaken  to  foster  a 
common  technical  understanding  and  to 
resolve  issues,  where  it  is  practicable  to 
do  so,  prior  to  receipt  of  a  license 
application.  Many  of  the  provisions  of 
the  Nuclear  Waste  Policy  Act  are 
directed  toward  this  goal.  One 
especially  important  opportunity,  in  this 
regard,  is  DOE's  preparation  of  site 
characterization  plans  and  the  review 
and  comment  process  to  be  carried  out 
by  the  Commission  and  other  interested 
parties.  Additionally.  NRC  and  DOE  are 
engaged,  under  an  interagency 
procedural  agreement,  in  ongoing 
technical  discussions  on  matters  that 
pertain  to  licensing  requirements;  these 
discussions  are  in  the  form  of  open 
meetings,  affording  other  persons  an 
opportunity  to  identify  pertinent 
considerations  that  might  also  need  to 
be  addressed.  The  staff  is  also  issuing 
staff  technical  positions  on  specific 
methods  of  analysis  that  would  be 
acceptable  for  evaluating  compliance 
with  Part  60  technical  criteria  and 
performance  objectives.  As  issues 
mature,  the  Commission  will,  where 
appropriate,  use  the  rulemaking  process 
to  seek  resolution  of  issues  where  a 
licensing  proceeding  might  otherwise 
encounter  difficulties  due  to  ambiguity 
regarding  acceptable  assessment 
methods.  Nevertheless,  the  data 
available  at  the  time  of  licensing  wnll 
inevitably  be  imperfect.  It  is  therefore 
essential  that  every  effort  be  made  by 
DOE — and  by  any  other  party  that 
develops  data  which  it  may  propound  at 
a  hearing — to  use  careful  methods  to 
enhance,  and  document,  the 
trustworthiness  of  the  evidence  which  it 
may  submit. 

///.  EPA  Assurance  Requirements 

EPA's  regulations  (40  CFR  191.14) 
include  certain  "assurance 
requirements"  designed,  according  to 
the  rule,  to  provide  the  confidence 
needed  for  long-term  compliance  with 
the  contaimnent  requirements.  As  noted 
by  EPA  in  its  preamble,  the  Commission 
took  exception  to  the  inclusion  of  these 
provisions  in  the  regulations.  The 
Commission  viewed  the  assurance 
requirements  as  matters  of 
implementation  that  were  not  properly 
part  of  the  EPA's  authorities  assigned  by 
Reorganization  Plan  No.  3  of  1970.  In 
response  to  this  concern,  the  two 
agencies  have  agreed  to  resolve  this 
issue  by  NRC's  making  appropriate 
modifications  to  Part  60,  reflecting  the 
matters  addressed  by  the  assurance 
requirements,  and  by  EPA's  declaration 


that  those  requirements  would  not  apply 
to  facilities  regulated  by  the 
Commission.  The  following  discussion 
sets  forth  the  Commission's  views  with 
respect  to  each  of  the  EPA  assurance 
requirements  and  identifies  the 
proposed  rule  changes  that  are  deemed 
to  be  appropriate  under  the 
circumstances. 

EPA  Assurance  Requirement  40  CFR 
191.14(a).  Active  institutional  controls  over 
disposal  sites  should  l>e  maintained  for  as 
long  a  period  of  time  as  is  practicable  after 
disposal:  however,  performance  assessments 
that  assess  isolation  of  the  wastes  from  the 
accessible  environment  shall  not  consider 
any  contributions  from  active  institutional 
controls  for  more  thaa  100  years  after 
disposal. 

Analysis  and  Proposed  Changes.  The 
Commission's  existing  provisions 
(S  60.52)  related  to  license  termination 
will  determine  the  length  of  time  for 
which  institutional  controls  should  be 
maintained,  and  there  is  therefore  no 
need  to  alter  Part  60  to  reflect  this  part 
of  the  assurance  requirement. 

The  second  part  of  this  assurance 
requirement  would  require  thaf'active" 
institutional  controls  be  excluded  from 
consideration  (after  100  years)  when  the 
isolation  characteristics  of  a  reapository 
are  assessed.  It  has  always  been  the 
intent  of  Part  60  not  to  rely  on  remedial 
actions  (or  other  active  institutional 
controls)  to  compensate  for  a  poor  site 
or  inadequate  engineered  barriers. 
However,  in  the  definition  of 
"unanticipated  processes  and  events." 
Part  60  expressly  contemplates  that,  in 
assessing  human  intrusion  scenarios,  the 
Commission  would  assume  that 
"institutions  are  able  to  assess  risk  and 
to  take  remedial  action  at  a  level  of 
social  organization  and  technological 
competence  equivalent  to,  or  superior  to, 
that  which  was  applied  in  initiating  the 
processes  or  events  concerned" 
(emphasis  added).  Therefore,  it  might 
appear  at  first  examination  that  Part  60 
is  at  odds  with  the  EPA  assurance 
requirements. 

Although  both  the  EPA  regulation  and 
Part  60  refer  to  "remedial  action."  the 
action  being  considered  is  not  the  same. 
The  EPA  assurance  requirement  deals 
with  a  planned  capability  to  maintain  a 
site  and,  if  necessary,  to  take  remedial 
action  at  a  site  in  order  to  assure  that 
isolation  is  achieved.  The  Commission 
agrees  that  such  capability  should  not 
be  relied  upon.  The  extent  to  which 
corrective  action  may  be  taken  after  an 
unanticipated  intrusion  occurs  is  an 
entirely  different  matter.  The 
Commission  may  wish  to  consider,  for 
example,  the  extent  to  which  the 
application  of  the  limited  societal 
response  capability  assumed  by  the  rule 


(e.g..  sealing  boreholes  r  nsistent  with 
current  petroleum  indut,.iy  practice) 
could  reduce  the  likelihood  of  releases 
exceeding  the  values  specified  in  the 
containment  requirements  or  could 
eliminate  certain  hypothetical  scenarios 
such  as  systematic  and  persistent 
intrusions  into  a  site. 

Subject  to  the  comments  above,  the 
Commission  concurs  with  the  EPA's 
definitions  of  "active"  and  "passive" 
institutional  controls,  as  weU  as  the 
principle  that  ongoing,  planned,  active 
protective  measures  should  not  be  relied 
upon  for  more  than  100  years  after 
permanent  closure.  We  are  therefore 
proposing  to  include  EPA's  definitions, 
together  with  a  new  section  (S  60.114) 
which  would  expressly  provide  that 
active  (or  passive)  institutional  controls 
shall  not  be  deemed  to  assure 
compliance  with  the  containment 
requirements  over  the  long  term.  Some 
activities  which  arguably  fall  within 
EPA's  definition  of  "active  institutional 
controls"  (e.g..  remedial  actions  and 
monitoring  parameters  related  to 
geologic  respository  performance)  are 
relevant  to  assessing  the  likelihood  and 
consequences  of  processes  and  events 
affecting  the  geologic  setting.  We  are 
proposing,  also  in  1 60.114,  to  allow  such 
activites  to  be  considered  for  this 
purpose.  We  regard  this  as  being  fully 
consistent  with  the  thrust  of  the  EPA 
position. 

EPA  Assurance  Requirement  40  CFR 
191.14(b).  Disposal  systems  shall  be 
monitored  after  disposal  to  detect  substantial 
and  detrimental  deviations  from  expected- 
performance.  This  monitoring  shall  l>e  done 
with  techniques  that  do  not  jeopardize  the 
isolation  of  the  wastes  and  shall  be 
conducted  until  there  are  no  significant 
concerns  to  be  addressed  by  further 
monitoring. 

Analysis  and  Proposed  Changes.  Part 
60  currenUy  requires  DOE  to  carry  out  a 
performance  confirmation  program 
which  is  to  continue  tmtil  repository 
closure.  Part  60  does  not  now  require 
monitoring  after  repository  closure 
because  of  the  likelihood  that  post- 
closure  monitoring  of  the  underground 
facility  would  degrade  repository 
performance.  The  Commission 
recognizes,  however,  that  monitoring 
such  parameters  as  regional  ground 
water  flow  characteristics  may,  in  some 
cases,  provide  desirable  information 
beyond  that  which  would  be  obtained  in 
the  performance  confirmation  program, 
and  the  Commission  is  proposing  to 
require  such  monitoring  when  it  can  be 
accomplished  without  adversely 
affecting  repository  performance. 

The  proposed  requirement  for  post- 
permanent  closure  monitoring  requires 
that  such  monitoring  be  continued  until 


termination  of  a  license.  The 
Commission  intends  that  a  repository 
license  not  be  terminated  until  such  time 
as  the  Commission  is  convinced  that 
there  is  no  significant  additional 
information  to  be  obtained  from  such 
monitoring  which  would  be  material  to  a 
finding  of  reasonable  assurance  that 
long-term  repository  performance  would 
be  in  accordance  with  the  established 
performance  objectives. 

A  number  of  changes  in  Part  60  are 
proposed  to  reflect  these  views  with 
respect  to  post-closure  monitoring.  First, 
a  new  section  (§  60.144)  would  provide 
for  the  performance  confirmation 
program,  already  required  by  Subpart  F 
of  Part  60,  to  include  a  program  of  post- 
closure  monitoring.  Second,  the 
licensing  findings  required  at  the  time  of 
hcense  termination  (§  60.52(c))  would 
specifically  be  related  to  the  results 
available  from  the  post-closure 
monitoring  program.  Third,  DOE  would 
be  required  to  provide  more  detailed 
information  concerning  its  plans  for 
post-closure  monitoring  in  its  original 
application  (S  60.21(c))  and  when  it 
applies  to  amend  its  license  prior  to 
permanent  closure  (§  60.51(a)). 

EPA  Assurance  Requirement  40  CFR 
191.14(c).  Disposal  sites  shall  be  designated 
by  the  most  permanent  markers,  records,  and 
other  passive  institutional  controls 
practicable  to  indicate  the  dangers  of  the 
wastes  and  their  location. 

Analysis  and  Proposed  Changes.  The 
existing  provisions  of  10  CFR  Part  60 
already  required  that  DOE  take  the 
measures  set  out  in  this  assurance 
requirement.  For  further  information, 
refer  to  S  eo.21(c)(8)  (requirement  that 
license  application  describe  controls  to 
regulate  land  use),  S  60.51(a)(2) 
(information  to  be  submitted,  prior  to 
permanent  closure,  with  respect  to  land 
use  controls,  construction  of 
monuments,  preservation  of  records, 
etc.),  and  §  60.121  (requirements  for 
ownership  and  control  of  interests  in 
land). 

EPA  Assurance  Requirement  40  CFR 
191.14(d).  Disposal  systems  shall  use  different 
types  of  barriers  to  isolate  the  wastes  from 
the  accessible  environment.  Both  engineered 
and  natural  barriers  shall  \x  included. 

Analysis  and  Proposed  Changes.  This 
is  another  provision  that  is  already 
inherent  in  Part  60.  Nevertheless,  in 
order  to  avoid  any  possible  doubt  in  this 
regard,  a  new  paragraph  (§  60.113(d)) 
would  be  added  to  state  explicitly  that 
the  geologic  repository  shall  incorporate 
a  system  of  multiple  barriers,  both 
engineered  and  natural. 

Questions  might  arise  regarding  the 
types  of  engineered  or  natural  materials 
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or  structures  which  would  be  considered 
to  constitute  "barriers,"  as  required  by 
this  new  tankage.  In  this  connection, 
the  Conunission  notes  that  9  60.2  now 
contains  this  definition:  "  'Barrier' 
means  any  material  or  structure  that 
prevents  or  substantially  delays 
movement  of  water  or  radionuclides" 
(emphasis  added).  Thus,  consistent  with 
the  approach  endorsed  by  EPA,  the 
Commission  considers  that  the  new 
paragraph  to  be  added  to  S  60.113  will 
confirm  its  commitment  to  a  multiple 
barrier  approach  as  contemplated  by 
section  121(b)(1)(B)  of  the  Nuclear 
Waste  Policy  Act. 

EPA  Assurance  Requirement  40  CFR 
191.14(e).  Places  where  there  has  been  mining 
for  resources,  or  where  there  is  reasonable 
expectation  of  exploration  for  scarce  or 
easily  accessible  resources,  or  where  there  is 
a  significant  concentration  of  any  material 
that  is  not  widely  available  from  other 
sources,  should  be  avoided  in  selecting 
disposal  sites.  Resources  to  be  considered 
shall  include  minerals,  petroleum  or  natural 
gas,  valuable  geologic  formations,  and  ground 
waters  that  are  either  irreplaceable  t>ecause 
there  is  not  reasonable  alternative  source  of 
drinking  water  available  for  substantial 
populations  or  that  are  vital  to  the 
preservation  of  unique  and  sensitive 
ecosystems.  Such  places  shall  not  be  used  for 
disposal  of  the  wastes  covered  by  this  Part 
(40  CFR  Part  191 1  unless  the  favorable 
charcteristics  of  such  places  compensate  for 
their  greater  likelihood  of  being  distnibed  in 
the  future. 

Analysis  and  Proposed  Changes.  Part 
60  contains  provisions  that,  in  large  part, 
are  equivalent  to  this  assurance 
requirement  See  %  60.122(c)(17),  (18), 
and  (19).  The  existing  regulation  does 
not,  however,  address  "a  significant 
concentration  of  any  material  that  is  not 
widely  available  from  other  sources." 

The  Commission  beUeves  that  there  is 
merit  in  having  the  presence  of  such 
concentrated  materials  evaluated  in  the 
context  of  the  Ucensing  proceeding.  It  is, 
"  after  all,  quite  possible  that  the 
economic  value  of  materials  could 
change  in  the  future  in  a  way  which 
might  attract  future  exploration  or 
development  detrimental  to  repository 
performance.  By  adding  an  additional 
"potentially  adverse  condition"  to  those 
already  set  out  in  the  regulation,  DOE 
would  be  required  to  identify  the 
presence  of  the  materials  in  question 
and  evaluate  the  effect  thereof  on 
repository  performance,  as  speciHed  in 
S  60.122(a)(2)(ii].  It  should  be  noted  that 
the  presence  of  potentially  adverse 
conditions  does  not  preclude  the 
selection  and  use  of  a  site  for  a  geologic 
repository,  provided  that  the  conditions 
have  been  evaluated  and  demonstrated 
not  to  compromise  performance. 


EPA  Assurance  Requirement  40  CFR 
191.14(f).  Disposal  systems  shall  be  selected 
so  that  removal  of  most  of  the  wastes  is  not 
precluded  for  a  reasonable  period  of  time 
after  disposal. 

Analysis  and  Proposed  Changes.  The 
Commission  understands  that  the 
purpose  of  this  assurance  requirement  is 
to  discourage  or  preclude  the  use  of 
disposal  concepts  such  as  deep  well 
injection  for  which  it  would  be  virtually 
impossible  to  remove  or  recover  wastes 
regardless  of  the  time  and  resources 
employed.  (This  provision  is  thus 
significantly  different  from  the 
Commission's  retrievability 
requirement.)  For  a  mined  geologic 
repository — which  is  the  only  type  of 
facility  subject  to  Ucensing  under  10 
CFR  Part  60— wastes  could  be  located 
and  recovered  (i.e.  "removed,"  in  the 
sense  that  EPA  is  using  the  term),  albeit 
at  high  cost,  even  after  repository 
closure.  A  repository  woiild  therefore 
meet  this  assurance  requirement  and  no 
further  statements  on  the  subject  in  Part 
60  are  indicated. 

Petition  for  Rulemaking.  The 
Commission  calls  to  the  attention  of  all 
interested  parties  a  pending  petition  for 
rulemaking  submitted  by  the  States  of 
Nevada  and  Nfinnesota  which  deals,  in 
large  part,  with  the  matters  addressed 
by  section  UI  of  this  notice.  All  relevant 
comments  received  by  the  Commission 
in  response  to  the  notice  of  receipt  of  the 
petition  for  rulemaking  (pubHshed  in  the 
Federal  Register  on  December  19, 1985, 
50  FR  51701)  will  be  considered  along 
with  comments  received  in  response  to 
this  notice.  It  should  be  noted  that  the 
Conmiission's  present  proposal 
conforms  to  the  approach  which  was 
discussed  with  EPA  during  the  course  of 
its  rulemaking.  The  petition  for 
rulemaking  follows  the  same  language 
very  closely,  but  does  suggest  certain 
modifications.  The  Commission  would 
be  particularly  interested  in  comments 
addressed  to  the  respective  merits  of  the 
language  proposed  herein  and  that 
proposed  by  the  States  of  Nevada  and 
Minnesota. 

The  Commission  further  notes  that 
EPA  has  provided  it  with  copies  of 
comments  regarding  the  assurance 
reqtiirements  that  were  received  during 
the  40  CFR  Part  191  rulemaking.  These 
comments  are  available  for  inspection  in 
the  Commission's  pubUc  docimient 
room. 

IV.  Section  by  Section  Analysis  of 
Proposed  Conforming  Amendments 

The  Commission  considers  that  the 
simplest  and  most  useful  way  to  amend 
Part  60  for  consistency  with  the  EPA 
standards  would  be  to  incorporate 
directly  within  Part  60  all  the 


substantive  requirements  of  the 
environmental  standards  promulgated 
by  EPA,  modified  as  necessary  to 
conform  to  the  terminology  currently 
used  in  Part  60.  The  following 
paragraphs  present  a  section-by-section 
analysis  of  the  NRC's  proposed 
conforming  amendments  to  Part  60. 

Section  60.1  Purpose  and  scope. 

This  paragraph  is  analogous  to  EPA's 
40  CFR  191.01  and  191.11  which  state  the 
appIicabiUty  of  the  EPA  standards.  Part 
60  is,  however,  a  more  specific 
regulation  than  the  EPA  standards  in 
that  it  addresses  only  deep  geologic 
repositories  used  for  disposal  of  high- 
level  radioactive  wastes,  while  the  EPA 
standards  apply  to  other  disposal 
methods  and  certain  other  ti^es  of 
radioactive  wastes.  No  changes  are 
proposed  for  S  60.1,  but  the  Commission 
notes  that  any  regulations  developed  in 
the  future  for  alternative  disposal 
methods  or  for  other  types  of  wastes 
will  incorporate  any  applicable 
provisions  of  the  EPA  standards. 

Section  60.2  Definitions. 

New  definitions  of  several  terms  are 
proposed  for  incorporation  within  §  60.2. 
These  are  taken  directly  from  the  EPA 
standards  (or  fi-om  40  CFR  Part  190)  and 
are  needed  for  purposes  of 
implementation.  These  added  terms  are: 

(1)  Active  institutional  control 

(2)  Community  water  system 

(3)  Passive  institutional  control 

(4)  Significant  source  of  groundwater 

(5)  Special  source  of  groundwater 

(6)  Transmissivity 

(7)  Uranium  fuel  cycle 

In  addition,  the  definition  of 
"controlled  area"  and  the  related 
definition  of  "accessible  environment" 
in  the  EPA  standards  are  different  from 
those  currently  in  Part  60.  The 
Commission  proposed  to  revise  its 
current  definitions  to  conform  to  EPA's 
wording.  In  the  case  of  "accessible 
environment,"  the  change  is  merely 
editorial.  The  amendments  to  the 
definition  of  "controlled  area"  are  also 
largely  editorial,  except  for  the 
specification  of  extent — i.e.,  that  the 
controlled  area  is  to  encompass  "no 
more  than  100  square  kilometers"  and  to 
extend  "horizontally  no  more  than  five 
kilometers  in  any  direction  from  the 
outer  boundary  of  the  original  location 
of  the  radioactive  wastes." 

The  Commission  has  reviewed  this 
aspect  of  the  EPA  definition  in  the  light 
of  the  poUcies  which  it  articulated  when 
the  final  technical  criteria  of  10  CFR  Part 
60  were  adopted.  One  of  these  policies 
was  that  the  controlled  area  "must  be 
small  enough  to  justify  confidence  that 


the  monuments  will  effectively 
discourage  subsurface  disturbances." 
The  prior  rule  would  have  authorized 
the  establishment  of  a  controlled  area 
well  over  300  square  kilometers  (about 
75,000  acres)  in  size.  While  we  would 
not  deny  the  abstract  possibility  that 
effective  controls  could  be  instituted 
even  over  an  area  of  that  magnitude,  we 
have  much  greater  confidence  that  DOE 
would  be  able  to  demonstrate  an  ability 
to  discourage  subsurface  disturbances 
over  an  area  of  more  limited  extent.  It  is 
our  judgment  that  the  100  square 
kilometers  that  EPA  has  adopted,  after 
consultation  with  the  NRC  staff, 
represents  an  appropriate  limitation. 

The  other  policy  related  to  the 
definition  of  the  "controlled  area"  is  that 
it  must  allow  the  isolation  capability  of 
the  rock  surrounding  the  underground 
facihty  to  be  given  appropriate  weight  in 
licensing  reviews.  This  isolation 
capability  is  measured  in  two  ways. 
First,  it  is  to  be  taken  into  account  in 
determining  whether  releases  of 
radionuclides  to  the  accessible 
environment  are  within  the  limits 
specified  in  the  "containment 
requirements"  (40  CFR  191.13).  Second, 
under  §  60.113(a)(2),  the  isolation 
capability  of  the  geologic  setting  must  be 
such  that  the  pre-waste-emplacement 
groundwater  travel  time  along  the 
fastest  path  of  likely  readionuclide 
travel  from  the  disturbed  zone  to  the 
accessible  environment  shall  be  a 
specified  period  (generally.  1000  years). 

The  Commission  anticipates  that 
adoption  of  the  EPA  terminology  will 
have  little  effect  on  achievement  of  the 
containment  requirements  inasmuch  as 
the  controlled  area  is  allowed  a 
horizontal  extent  as  large  as  five 
kilometers  (presumably  in  the  direction 
of  radionuclide  travel).  Nor  does  the 
Commission  anticipate  that  the 
limitation  will  make  it  impracticable  to 
achieve  a  demonstration  of  compUance 
with  the  groundwater  travel  time 
performance  objective.  When  the 
Commission  adopted  Part  60,  it 
observed  that  the  "accessible 
environment"  might  be  larger  (and,  of 
course,  the  "controlled  area"  might 
therefore  be  smaller)  than  would  be  the 
case  under  the  EPA  standards  then 
being  considered  (48  FR  28202).  EPA  has 
not  moved  in  the  direction  of  eliminating 
this  difference,  and  the  Commission's 
amendment,  for  this  reason,  represents 
no  important  change. 

The  proposed  reduction  in  the 
maximimi  allowable  extent  of  the 
controlled  area  (i.e.,  distance  to  the 
accessible  environment)  requires 
additional  discussion  to  clarify  the 
Commission's  concepts  of  "disturbed 


zone"  and  "groundwater  travel  time." 
Groundwater  travel  time  from  the  edge 
of  the  disturbed  zone  to  the  accessible 
environment  is  one  of  the  criteria  which 
the  Commission  identified,  at  the  time  of 
proposed  rulemaking,  as  providing 
confidence  that  the  wastes  will  be 
isolated  for  at  least  as  long  as  they  are 
most  hazardous  (46  FR  35280,  35281,  July 
8, 1981).  As  noted  above,  this  objective 
concerns  travel  time  from  the  edge  of 
the  disturbed  zone  rather  than  from  the 
edge  of  the  underground  faciUty.  The 
Commission  selected  the  disturbed  zone 
for  the  purpose  of  determining  the 
groundwater  travel  time  since  the 
physical  and  chemical  processes  which 
isolate  the  wastes  are  "especially 
difficult  to  understand  in  the  area  close 
to  the  emplaced  wastes  because  that 
area  is  physically  and  chemically 
disturbed  by  the  heat  generated  by 
those  wastes."  Ibid. 

One  potential  type  of  effect  which 
could  alter  local  groundwater  fiow 
conditions  is  thermal  buoyancy  of 
groundwater.  Because  buoyancy  effects 
could  extend  over  significant  distances 
(see,  e.g.,  M.  Gordon  and  M.  Weber. 
"Non-isothermal  Flow  Modeling  of  the 
Hanford  Site,"  available  in  the  NRC 
Public  document  room)  and  because  the 
Commission  is  proposing  to  reduce  the 
maximum  allowable  distance  to  the 
accessible  envirormient,  it  is  particularly 
important  to  emphasize  that  the 
Commission  did  not  intend  such  effects 
to  serve  as  the  basis  for  defining  the 
extent  of  the  disturbed  zone.  The 
Commission  recognizes  that  such  effects 
can  be  modeled  with  well  developed 
assessment  methods,  and  therefore  were 
not  the  type  of  effects  for  which  the 
disturbed  zone  concept  was  developed. 
Any  confrary  implication  in  our 
statement  of  considerations  at  the  time 
the  technical  criteria  were  issued  in 
final  form  (see  48  FR  28210)  should  be 
disregarded.  (The  staff  is  currently 
developing  Generic  Technical  Positions 
discussing  the  disturbed  zone  and 
groundwater  travel  time.  These 
technical  positions  will  be  publicly 
available  prior  to  promulgation  of  these 
proposed  amendments  in  final  form,  and 
will  illustrate  how  the  staff  intends  to 
approach  these  two  concepts.) 

Four  other  terms  defined  by  EPA 
deserve  additional  discussion  here. 

The  EPA  standards  contain  a 
definition  of  the  term  "fransuranic 
radioactive  waste."  The  Commission 
does  not  use  this  term  in  Part  60  and 
thus  has  no  need  to  define  it  there.  All 
radioactive  waste  stored  or  disposed  of 
at  a  geologic  repository  Ucensed  under 
Part  60 — including  fransuranic 
radioactive  waste — would  be  subject  to 


the  requirements  of  the  EPA  standards 
as  appUed  by  the  rules  proposed  herein. 

EPA  defines  the  terms  "storage"  and 
"disposal"  to  mean  retrievable  storage 
and  permanent  isolation,  respectively. 
Under  Part  60,  on  the  other  hand,  the 
term  "storage"  is  used  in  the  sense  of 
section  202  of  the  Energy  Reorganization 
Act  of  1974  (42  U.S.C.  5842)  to  refer  to 
both  long-term  storage  and  disposal  of 
wastes.  The  difference  In  EPA  and  NRC 
usage  has  no  effect  upon  application  of 
the  EPA  standards  at  NRC-licensed 
geologic  repositories. 

The  Commission  has  recently  defined 
"groundwater,"  for  purposes  of  Part  60, 
to  include  all  water  which  occurs  below 
the  land  surface  (50  FR  29641.  July  22, 
1985),  while  the  EPA  standards  use  the 
term  to  mean  water  below  the  land 
surface  in  a  zone  of  saturation 
(emphasis  added).  The  EPA  standards 
use  the  term  only  in  connection  with  the 
more  specifically  defined  terms 
"significant  source  of  groundwater"  and 
"special  source  of  groundwater."  Thus, 
it  is  possible  to  identify  "significant"  or 
"special"  sources  of  groundwater 
unambiguously  with  either  definition  of 
the  term  "groundwater ,"  and  the 
Commission  therefore  proposes  to  retain 
its  current  definition  of  the  term. 

Section  60.21    Content  of  application. 

Paragraph  (c)(l)(ii)(C)  now  requfres  a 
Ucense  application  to  include  certain 
evaluations  of  the  performance  of  a 
proposed  geologic  repository  for  the 
period  after  permanent  closure.  The 
Commission  proposes  to  add  an 
additional  sentence  to  this  paragraph 
requiring  that  the  results  of  these 
analyses  be  incorporated  into  an  overaD 
probability  distribution  of  cumulative 
releases  to  the  extent  practicable.  This 
reflects  the  language  of  EPA's  definition 
of  "performance  assessment" 

The  Commission  also  proposes  to  add 
a  new  paragraph  to  S  60.21  requiring 
submittal  of  a  general  description  of  the 
program  for  post-permanent  closure 
monitoring  of  the  geologic  repository. 
(See  the  discussion  (section  III) 
regarding  the  EPA  assurance 
requirements — specifically  40  CFR 
191.14(b).) 

Section  60.  51    License  amendment  for 
permanent  closure. 

Paragraph  (a)(1)  currently  requires 
that  an  application  to  amend  a  Ucense 
for  permanent  closure  must  include  a 
description  of  the  program  for  post- 
permanent  closure  monitoring  of  the 
geologic  repository.  The  Commission 
proposes  to  revise  this  paragraph  to 
specify  in  more  detail  the  information  to 
be  submitted,  including  descriptions  of 
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the  parameter*  to  be  monitored  and  the 
Ifigth  of  time  for  which  the  monitoring 
is  Id  be  continued.  (See  also  the 
praoBdipg  discussion  regaidin^  40  CFR 
191.14(b).) 

Section  00.52    Termination  of  license. 

Tlie  Commission  proposes  to  add  a 
new  condition  for  Hcense  termination 
which  would  expKcilly  require  that  the 
resoits  available  hrom  post-permanent 
closure  nomtoring  coirfirm  the 
expectation  that  the  repository  will 
comply  with  the  performance  objectives 
of  Part  80.  (See  also  the  preceding 
discussion  regarding  40  CFR  191.14(b).) 

Section  80.101    Purpose  and  nature  of 
findings. 

The  EPA  standards  use  the  phrase 
•"reasonable  expectation"  to  describe 
the  required  level  of  confidence  that 
comphance  will  be  achieved  with  the 
provisions  of  the  standards.  The 
Supplementary  hiformation 
accompanying  the  EPA  standards 
contrasts  the  concept  of  "reasonable 
expectation"  with  the  reasonable 
assurance  standard  that  is  used  by  the 
Commission  in  dealing  with  other 
licensing  actions.  The  Commission  has 
considered  adopting  EPA's  "reasonable 
expectation"  concept,  but  has  decided 
that  doing  so  would  result  in  a  needless, 
and  potentially  confusing,  proliferation 
of  terms.  Instead,  the  Commission 
proposes  to  expand  the  current 
discussion  of  "reasonable  assurance"  in 
S  60.101  to  make  clear  its  belief  that  the 
level  of  confidence  associated  with  the 
term,  when  used  in  connection  with  the 
long-term  issues  involved  in  repository 
licensing,  is  the  same  as  that  sought  by 
ETA  in  its  use  of  the  term  "reasonable 
expectation." 

Section  60.111  Performance  of  the 
geologic  repository  operations  area 
through  permanent  closure. 

Paragrah  (a)  currently  requires 
comphance  with  "such  generally 
applicable  environmental  standards  for 
radioactivity  as  may  have  been 
established  by  the  Environmental 
Protection  Agency."  The  Commission 
proposes  to  replace  this  wording  with 
the  specific  does  limits  promulgated  by 
EPA  in  40  CFR  191.03(a)  of  its  standards. 
The  proposed  wording  would  apply  the 
dose  limits  to  any  member  of  the  public 
outside  the  geologic  repository 
operations  area,  consistent  with  EPA's 
phrase  "any  member  of  the  public  in  the 
general  environment." 

The  EPA  provision  includes  wording 
that  requires  reasonable  assurance  of 
compliance  with  the  dose  limits.  In  Part 
60,  Subpart  B  now  specifies  the  findings 
that  must  be  made  by  the  Commission 


for  issuance  of  a  license,  inchiding  a 
finding  of  reasonable  assurance  of 
compliance  with  the  performance 
objective  of  S  80.111.  Because  Palt  60 
already  requires  that  findings  be  made 
with  reasonable  assurance,  it  is 
unnecessary  to  repeat  such  a 
requirement  within  this  proposed 
performance  objective. 

One  additional  amendment,  unrelated 
to  the  EPA  standards,  is  being  proposed 
for  i  80.111.  The  oirront  wor^&ng  of  this 
section  now  requires  that  the  geologic 
repository  operations  area  be  designed 
so  that  radiation  exposures,  radiation 
levels,  and  releases  of  radioactive 
materials  "will  at  all  times  be 
maintained  within  the  limits  specified  in 
Part  20  .    .  ."  (emphasis  added).  The 
words  "at  all  times"  were  intended  to 
emphasize  the  need  to  design  the 
geologic  repository  operations  area  so 
that  any  waste  retrieval  found  to  be 
necessary  in  the  future  cound  be  carried 
out  in  conformance  with  the  radiation 
protection  requirements  of  10  CFR  Part 
20.  In  order  to  clarify  the  meaning  of  the 
phrase  "at  all  times,"  the  Commission  is 
proposing  to  revise  this  wording  to  read 
"will  at  all  times,  including  the 
retrievabihty  period  of  S  60.111(b).  be 
maintained  within  the  limits  specified  in 
Part  20  .  .  .  ." 

Section  60.112  Overall  system 
performance  objective  for  the  geologic 
repository  after  permanent  closure. 

The  current  wording  of  this  section 
now  refers  to  "such  generaUy  applicable 
enviroiunenlal  standards  for 
radioactivity  as  may  have  been 
established  by  the  Environmental 
Protection  Agency."  The  Commission 
proposes  to  replace  this  wording  with 
the  specific  provisions  promulgated  by 
EPA  in  40  CFR  191.13. 191.15  and  191.16 
of  its  standards,  reworded  as 
appropriate  for  incorporation  into  Part 
60. 

As  discussed  previously,  the 
Commission  proposes  to  revise  the 
language  of  S  60.101  to  make  clear  that 
its  concept  of  the  phrase  "reasonable 
assurance"  in  Part  60  closely  parallels 
the  meaning  intended  by  "reasonable 
expectation"  in  the  EPA  standards. 
Inasmuch  as  the  findings  to  be  made  by 
the  Commission  must  be  made  with 
"reasonable  assurance,"  there  is  no 
need  to  use  the  term  "reasonable 
expectation"  in  the  specific  standards. 

EPA  requires  that  cumulative  releases 
of  radioactivity  to  the  environment  be 
evaluated  on  the  basis  of  "performance 
assessments."  This  concept  already  is 
built  into  the  structure  of  Part  60.  As 
discussed  previously,  however,  the 
Commission  is  proposing  an  addition  to 
S  60.21  which  would  specifically  require 


a  license  application  to  incorporate  the 
results  of  analyses,  as  stated  by  EPA,  in 
an  overall  probability  distribution  of 
cumulative  releases  to  the  extent 
practicable. 

The  individual  and  groundwater 
protection  requirements  of  the  ERA 
standards  refer  to  "undisturbed 
performance"  of  a  disposal  system, 
where  "undisturbed  performance"  is 
defined  to  mean  "the  predicted  behavior 
of  a  disposal  system,  including 
consideration  of  the  uncertainties  in 
predicted  behavior,  if  the  disposal 
system  is  not  disrupted  by  human 
intrusion  or  the  occurrence  of  unlikely 
natural  events."  The  Commission 
considers  undisturbed  performance,  as 
defined  by  EPA,  to  be  equivalent  to 
performance  in  the  absence  of 
"imanticipated  processes  and  events," 
as  currentiy  defined  in  Part  60.  The 
Commission  is  proposing  to  use  the 
ciurent  Part  80  terminology  rather  than 
introduce  a  new  term  from  the  EPA 
standards. 

Section  60.113  Performance  of  particular 
barriers  after  permanent  closure. 

Section  60.113  specifies  performance 
objectives  for  individual  barriers  of  a 
geologic  repository,  and  permits  the 
Commission  to  approve  or  specify 
specific  numerical  requirements  on  a 
case-by-case  basis.  The  Commission 
considers  that  S  60.113  clearly  requires 
use  of  both  engineered  and  natural 
barriers.  Nevertheless,  in  order  to  avoid 
any  possible  confusion  regarding  the 
provisions  of  S  60.113(b),  the 
Commission  proposes  to  add  additional 
clarifying  language  to  this  section 
making  it  clear  that  a  repository  must 
incorporate  a  system  of  multiple 
barriers,  both  engineered  and  natural. 
(See  the  preceding  discussion  in  section 
ni  regarding  the  EPA  assiu-ance 
requirements — specifically  40  CFR 
191.14(d).) 

Paragraph  (b)(1)  of  S  80.113  now  refers 
to  "any  generally  appUcable 
environmental  standard  for 
radioactivity  established  by  the 
Enviroiunental  Protection  Agency."  The 
Commission  proposes  to  replace  this 
wording  with  a  direct  reference  to  the 
overall  system  performance  objectives 
of  860.112. 

Section  60.114  Institutional  control 

The  Commission  proposes  to  add  a 
new  S  60.114  to  Part  60  to  clarify  its 
views  regarding  reliance  on  institutional 
controls.  (See  the  preceding  discussion 
in  Section  III  regarding  40  CFR 
191.14(a).) 


Section  60.115  Release  limits  for  overall 
system  performance  objectives. 

The  Commission  proposes  that  the 
table  of  release  limits  (and 
accompanying  notes)  in  Appendix  A  of 
the  EPA  standards  be  added  to  Part  60 
in  a  new  S  60.115. 

Section  60.122  Siting  criteria. 

Part  60  contains  provisions  related  to 
the  presence  of  economically  valuable 
mineral  resources  at  a  repository  site. 
Part  60  does  not,  however,  address 
deposits  of  materials  which,  though  of 
limited  economic  value,  are  not 
reasonably  available  from  other  sources. 
Because  the  economic  value  of  materials 
could  change  in  the  future,  the 
Commissin  proposes  to  add  an 
additional  potentially  adverse  condition 
to  Part  60  related  to  significant 
concentrations  of  material  that  is  not 
reasonably  available  from  other  sources. 

EPA  used  the  term  "widely  available." 
The  Commission  beUeves  that  an 
additional  consideration — the 
practicahty  of  obtaining  materials  from 
alternative  sources — is  also  germane, 
and  the  Commission  is  therefore 
proposing  the  phrase  "reasonably 
available"  for  this  potentially  adverse 
condition.  (See  also  the  preceding 
discussion  in  section  III  regarding  40 
CFR  191.14(e).) 

Section  60.144  Monitoring  after 
permanent  closure. 

Part  60  currentiy  requires  DOE  to 
carry  out  a  performance  confirmation 
program  which  is  to  continue  until 
repository  closure.  Part  60  does  not  now 
require  monitoring  after  repository 
closure  because  of  the  Ukelihood  that 
post-closure  monitoring  of  the 
underground  facility  would  degrade 
repository  performance.  The 
Commission  proposes  to  add  a  new 
§  60.144  to  Part  60  which  would  require 
post-closure  monitoring  of  repository 
characteristics  provided  that  such 
monitoring  can  be  expected  to  provide 
material  confirmatory  information 
regarding  long-term  repository 
performance  and  provided  that  the 
means  for  conducting  such  monitoring 
will  not  degrade  repository  performance. 
(See  the  preceding  discussion  in  section 
m  regarding  40  CFR  191.14(b).) 

Environmental  Impact 

Pursuant  to  section  121(c)  of  the 
Nuclear  Waste  PoHcy  Act  of  1982,  this 
proposed  rule  does  not  require  the 
preparation  of  an  environmental  impact 
statement  under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  or  any  enviroiunental  review  under 


subparagraph  (E)  or  (F)  of  section  102(2) 
of  this  Act 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  proposed 
rule  are  of  limited  applicability  and 
affect  fewer  than  ten  respondents. 
Therefore,  Office  of  Management  and 
Budget  clearance  is  not  required 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
FlexibiUty  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  nde,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  only  entity 
subject  to  regulation  under  this  rule  is 
the  U.S.  Department  of  Energy,  which 
does  not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  10  CFR  Part  60 

High-level  waste.  Nuclear  power 
plants  and  reactors,  Nuclear  materials. 
Penalty,  Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

Backfitting  Requirements  ** 

The  provisions  of  10  CFR  50.109  on 
backfitting  do  not  apply  to  this 
rulemaking  because  the  rule  is  not 
applicable  to  production  and  utilization 
facilities  licensed  under  10  CFR  Part  50. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  the  Nuclear  Waste  Policy 
Act  of  1982.  and  5  U.S.C.  553.  the  NRC  is 
proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  60. 

PART  60— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53.  62.  83.  65.  81. 161. 
182, 183.  68  Stat.  929,  930.  932.  933.  935.  948, 
953.  954.  as  amended  (42  U.S.C.  2071.  2073. 
2092,  2093.  2095.  2111.  2201,  2232.  2233):  sees. 
202,  206.  88  Stat.  1244, 1246  (42  U.S.C.  5842. 
5846);  sees.  10  and  14,  Pub.  L  95-601. 92  Stat. 
2951  (42  U.S.C.  2021a  and  5851):  tec  102.  Pub. 
L  91-19a  83  Stat.  853  (42  U.S.C.  4332):  sea 
121,  Pub.  L  97-425,  96  Stat.  2228  (42  U.S.C. 
10141). 

For  the  purposes  of  sec  223,  68  Stat  958,  as 
amended  (42  U.S.C.  2273),  SS  60.71  to  60.75 
are  issued  under  sec.  1610,  68  Stat.  950,  as 
amended  (42  U.S.C.  2201(o)). 

2.  Section  60.2  is  amended  by  revising 
the  definitions  of  "accessible 


environment"  and  "controlled  area"  and 
by  adding  seven  new  definitions  in 
alphabetical  order  as  follows: 

960^    Definitions. 


"Accessible  environment"  means:  (1) 
The  atmosphere,  (2)  land  surfaces,  (3) 
surface  waters,  (4)  oceans,  and  (5)  all  of 
the  Uthosphcre  that  is  beyond  the 
controlled  area. 


"Active  institutional  control"  means: 
(1)  Controlling  access  to  a  disposal  site 
by  any  means  other  than  passive 
institutional  control,  (2)  performing 
maintenance  operations  or  remedial 
actions  at  a  site,  (3)  controlling  or 
cleaning  up  releases  from  a  site,  or  (4) 
monitoring  parameters  related  to 
disposal  system  performance. 

•  *        *        •        • 

"Community  water  system"  means  a 
system  for  the  provision  to  the  public  of 
piped  water  for  human  consumption,  if 
such  system  has  at  least  15  service 
connections  used  by  year — round 
residents  or  regularly  serves  at  least  25 
year-round  residents. 

"Controlled  area"  means:  (1)  A 
surface  location,  to  be  identified  by 
passive  institutional  controls,  that 
encompasses  no  more  than  100  square 
kilometers  and  extends  horizontally  no 
more  than  five  kilometers  in  any 
direction  form  the  outer  boundary  of  the 
underground  facility,  and  (2)  the 
subsurface  underlying  such  a  surface 

location. 

•  *        •        •        • 

"Passive  institutional  control"  means: 
(1)  Permanent  markers  placed  at  a 
disposal  site,  (2)  public  records  and 
archives,  (3)  government  ownership  and 
regulations  regarding  land  or  resource 
use,  and  (4)  otiier  methods  of  preserving 
knowledge  about  the  location,  design, 
and  contents  of  a  disposal  system. 

•  •        •        *        • 

"Significant  source  of  groundwater" 
means:  (1)  An  aquifer  that:  (i)  is 
saturated  with  water  having  less  than 
10.000  milligrams  per  liter  of  total 
dissolved  solids;  (ii)  is  within  2.500  feet 
of  the  land  surface;  (iii)  has  a 
transmissivity  greater  than  200  gallons 
per  day  per  foot,  provided  that  any. 
formation  or  part  of  formation  included 
within  the  source  of  groundwater  has  a 
hydraulic  conductivity  greater  than  2 
gallons  per  day  per  square  foot;  and  (iv) 
is  capable  of  continuously  yielding  at 
least  10,000  gallons  per  day  to  a  pumped 
or  flowing  well  for  a  period  of  at  least  a 
yean  or  (2)  and  aquifer  that  provides  the 
primary  source  of  water  for  a         j 
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community  water  system  as  f^ 
November  18, 1985. 

***** 

"Special  source  of  groundwater" 
means  those  Class  I  groundwaters 
identified  in  accordance  with  the 
Environmental  Protection  Agency's 
Ground- Water  Protection  Strategy 
published  in  August  1984  that:  {1)  Are 
within  the  controlled  area  encompassing 
a  disposal  system  or  are  less  than  five 
kilometers  beyond  the  controlled  area; 
(2)  are  supplying  drinking  water  for 
thousands  of  persons  as  of  the  date  that 
the  Department  chooses  a  location 
within  the  area  for  detailed 
characterization  as  a  potential  site  for  a 
disposal  system  (e.g.,  in  accordance 
with  section  112(b)(l)(B)(  of  the  NWPA); 
and  (3)  are  irreplaceable  in  that  no 
reasonable  alternative  source  of 
drinking  water  is  available  to  that 
population. 
***** 

"Transmissivity"  means  the  hydraulic 
conductivity  intergrated  over  the 
satiu'ated  thickness  or  an  underground 
formation.  The  transmissivity  of  a  series 
of  formations  is  the  sum  of  the 
individual  transmissivities  of  each 
formation  comprising  the  series. 

"Uranium  fuel  cycle"  means  the 
operations  of  milling  of  uranium  ore, 
chemical  conversion  of  uranium, 
isotopic  enrichment  of  uranium, 
fabrication  of  uranium  fuel,  generation 
of  electricity  by  a  light-water-cooled 
nuclear  power  plant  using  uranium  fuel, 
and  reprocessing  of  spent  uranium  fuel, 
to  the  extent  that  these  directly  support 
the  production  of  electrical  power  for 
pnblic  use  utiHzing  nuclear  energy,  but 
excludes  mining  operations,  operations 
at  waste  disposal  sites,  transportation  of 
any  radioactive  material  in  support  of 
these  operations,  and  the  reuse  of 
recovered  non-uraniiun  speical  nuclear 
and  by-product  materials  from  the  cycle. 

3.  Section  60.21  is  amended  by 
revising  paragraph  (c)(l)(ii)(C), 
redesignating  the  existing  paragraphs 
(c)(9)  through  (c)(15)  as  paragraphs 
(c)(10)  through  (c)(16)  and  adding  a  new 
paragraph  (c)(9). 

§60.21    Content  of  application 

*  *  *  «  • 

(c)  •  •  * 

(1)  *  *  * 

(ii)  •  •  • 

(C)  An  evaluation  of  the  performance 
of  the  proposed  geologic  repository  for 
the  period  after  permanent  closiu^. 
assuming  anticipated  processes  and 
events,  giving  the  rates  and  quantities  of 
releases  of  radionuclides  to  the 


accessible  environment  as  a  function  of 
time;  and  a  similar  evaluation  which 
assumes  the  occurrence  of  uaanticipated 
processes  and  events.  In  making  such 
evaluations,  estimated  values  shall  be 
incorporated  into  an  overall  probability 
distribution  of  cumulative  release  to  the  • 
extent  practicable. 
*        *        •        •        • 

(9)  A  general  description  of  the 
program  for  post-permanent  closure 
monitoring  of  the  geologic  repository. 
***** 

4.  Section  60^1  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  60.51    License  amendment  for  permanent 
ckMure. 

(a)  •  *  • 

(1)  A  detailed  descnption  of  the 
program  for  post-permanent  closure 
monitoring  of  the  geologic  repository  in 
accordance  with  §  60.144.  As  a 
minimtun,  this  description  shall: 

(i)  Identify  those  parameters  that  will 
be  monitored; 

(ii)  Indicate  how  each  parameter  will 
be  used  to  evaluate  the  expected 
performance  of  the  repository;  and 

(iii)  Discuss  the  length  of  time  over 
which  each  parameter  should  be 
momtored  to  adequately  confirm  the 
expected  performance  of  the  repository. 

5.  Section  60.52  is  amended  by 
designating  current  paragraph  (c)(3)  as 
paragraph  (c)(4)  and  by  adding  a  new 
paragraph  {c)(3)  as  follows: 

§60.52    Tenninatton  Of  license. 

***** 

(c)  *  *  * 

(3)  That  the  results  available  bom  the 
post-permanent  closure  monitoring 
program  confirm  the  expectation  that 
the  repository  will  comply  with  the 
performance  objectives  set  out  at 
S  60.112  and  §  60.113;  and 
***** 

6.  Section  60.101  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  60.101    Purpose  and  natajre  of  findings. 

(a)  *  *  * 

(2)  While  these  performance 
objectives  and  criteria  are  generally 
stated  in  unqualified  terms,  it  is  not 
expected  that  complete  assurance  that 
they  will  be  met  can  be  presented.  A 
reasonable  assurance,  on  the  basis  of 
the  record  before  the  Commission,  that 
the  objectives  and  criteria  will  be  met  is 
the  general  standard  that  is  required. 
For  S  60.112,  and  other  portions  of  this 
subpart  that  impose  objectives  and 
criteria  for  repository  performance  over 
long  times  into  the  future,  there  will 


inevitably  be  greater  uncertainties. 
Proof  of  the  future  performance  of 
engineered  barrier  systems  and  the 
geologic  setting  over  time  periods  of 
may  hundreds  of  many  thousands  of 
years  is  not  to  be  had  in  the  ordinary 
sense  of  the  word.  For  such  long-term 
objectives  and  criteria,  what  is  required 
is  reasonable  assurance,  making 
allowances  for  the  time  period,  hazards, 
and  uncertainties  involved,  that  the 
outcome  will  be  in  conformance  with 
those  objectives  and  criteria. 
Demonstration  of  compliance  vdth  such 
objectives  and  criteria  will  involve  the 
use  of  data  from  accelerated  tests  and 
predictive  models  that  are  supported  by 
such  measures  as  field  and  laboratory 
tests,  monitoring  data  and  natiu'al 
analog  studies.  Demonstration  of 
compliance  with  the  performance 
objectives  of  §  60.112  will  also  involve 
predicting  the  likelihood  and 
consequences  of  events  and  processes 
that  may  disturb  the  repository.  Such 
predictions  may  involve  complex 
computational  models,  analytical 
theories  and  prevalent  expert  judgment. 
Substantial  uncertainties  are  likely  to  be 
encountered  and  sole  rehance  on 
numerical  predictions  to  determine 
compliance  may  not  be  appropriate.  In 
reaching  a  determination  of  reasonable 
assurance,  the  Commission  may 
supplement  numerical  analyses  with 
qualitative  judgments  including,  for 
example,  consideration  of  the  degree  of 
diversity  or  redundancy  among  the 
multiple  barriers  of  a  specific  repository. 

7.  In  S  60.111,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  60. 1 1 1    Performance  of  ttM  geologic 
repository  operattons  area  ttirougfi 
pennanent  cteSMfe. 

(a)  Protection  against  radiation 
exposures  and  releases  of  radioactive 
material.  The  geologic  respository 
operations  area  shall  be  designated  so 
that  until  permanent  closure  has  been 
completed: 

(1)  The  annual  dose  equivalent  to  any 
member  of  the  pubhc  outside  the 
geologic  repository  operations  area, 
resulting  from  the  combination  of  (i) 
discharges  of  radioactive  material  and 
direct  radiation  from  activities  at  the 
geologic  repository  operations  area  and 
(ii)  uranium  fuel  cyde  operations,  shall 
not  exceed  25  millirems  to  the  whole 
body,  75  millirems  to  the  thyroid,  and  25 
millirems  to  any  other  critical  organ. 

(2)  Radiation  exposures  and  radiation 
levels,  and  releases  of  radioactive 
materials  to  unrestricted  areas,  will  at 
all  times,  including  the  retrievabiKty 
period  of  S  80.111(b),  be  maintained 
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within  the  limits  specified  in  Part  20  of 
this  chapter. 

*        *        *        ft        * 

8.  Section  60.112  is  revised  to  read  as 
follows: 

§60.112.    OvsfaU  system  performence 
olijective  for  ttw  geologic  repository  w^itr 
permanent  closure. 

The  geologic  setting  shall  be  selected 
and  the  engineered  barrier  system  and 
the  shafts,  boreholes  and  their  seals 
shall  be  designed: 

(a)  So  that,  for  10,000  years  followring 
permanent  closure,  cumulative  releases 
of  radionuclides  to  the  accessible 
environment  from  all  anticipated  and 
unanticipated  processes  and  events, 
shall:  N 

(1)  Have  a  likelihood  of  less  than  one 
chance  in  10  of  exceeding  the  quantities 
calculated  in  accordance  with  §  60.115. 

(2)  Have  a  likelihood  of  less  than  one 
chance  in  1,000  of  exceeding  ten  times 
the  quantities  calculated  in  accordance 
with  §60.115. 

(b)  So  that  for  1,000  years  after 
permanent  closure,  and  in  the  absence 
of  unanticipated  processes  and  events, 
the  annual  dose  equivalent  to  any 
member  of  the  public  in  the  accessible 
environment  does  not  exceed  25 
millirems  to  the  whole  body  or  75 
millirems  to  any  critical  organ.  For  the 
purpose  of  applying  this  paragraph,  all 
potential  pathways  from  the  geologic 
repository  to  people  shall  be  considered, 
including  the  assumption  that 
individuals  consume  2  hters  per  day  of 
drinking  water  from  any  significant 
source  of  groundwater  outside  of  the 
controlled  area. 

(c)  So  that  for  1.000  year  after 
pennanent  closure,  and  in  the  absence 
of  tmanticipated  processes  and  events: 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  the  radionuclide 
concentrations  averaged  over  any  year 
in  water  withdrawn  from  any  portion  of 
a  special  source  of  groundwater  do  not 
exceed: 

(i)  5  picocuries  per  liter  of  radium-226 
and  radium-228; 

(ii)  15  picouries  per  liter  of  alpha- 
emitting  radionuclides  (including 
radium-226,  and  radium-228  but 
excluding  radon);  or 

(iii)  The  combined  concentrations  of 
radionuclides  that  emit  either  beta  or 
gamma  radiation  that  would  produce  an 
annual  dose  equivalent  to  the  total  body 
or  any  internal  organ  greater  than  4 
millirems  per  year  if  an  individual 
consumed  2  liters  per  day  of  drinking 
water  from  such  a  source  of 
groundwater. 

(2)  If  any  of  the  average  annual 
radionuclide  concentrations  existing  in  a 


special  source  of  groundwater  before 
construction  of  the  geologic  repository 
operations  area  already  exceed  the 
limits  in  paragraph  (c)(l]  of  this  section, 
the  increase,  caused  by  the  geologic 
repository,  in  the  existing  average 
annual  radionuclide  concentrations  in 
water  withdraMm  from  that  special 
source  of  groundwater  does  not  exceed 
the  limits  specified  in  paragraph  (c)(1)  of 
this  section. 

9.  In  S  60.113,  paragraph  (b)(1)  is 
revised  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  60.1 13    Performance  of  particular 
twrriers  after  permanent  closure. 

***** 

(b)    *  *  • 

(1)  The  overall  system  performance 
objectives  of  §  60.112. 

*        *    .     *        *        * 

(d)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  the 
geologic  repository  shall  incorporate  a 
system  of  multiple  barriers,  both 
engineered  and  natural. 

10.  A  new  §  60.114  is  added  to  read  as 
follows: 

§60.114    Institutional  control. 

Neither  active  nor  passive 
institutional  control  shall  be  deemed  to 
assure  compliance  with  the  overall 
system  performance  objectives  set  out 
at  S  60.112  for  more  than  100  years  after 
permanent  closure.  However,  the  effects 
of  institutional  control  may  be 
considered  in  assessing,  for  purposes  of 
that  section,  the  likelihood  and 
consequences  of  processes  and  events 
affecting  th  geologic  setting. 

11.  A  new  §  60.115  is  added  to  read  as 
follows: 


§60.115    Rslaase  Imtts  for  overall  system 
performance  objective. 

The  following  table  shall  be  used  to 
make  the  calculations  referred  to  in 
paragraph  (a)  of  §  60.112. 

Table  i. -Release  Lwrrs  Fon  Overall 
System  Performance  OBJBmvE 
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10.000  Years  After  Diapoaal] 


RadionucMe 


Stianiuin.90 

TechnHiuwi  99- 


TtKiriuin-230or232. 

Tir>-126 

Oaniuni-233,  234,  23S.  236  or  239 

Any  oltier  alpha-emnting  radonudide  nMh  a 

greater  Itwn  20  years   ,  ..  

Any  amei  radKytucMe  «Ht^  a  ftaH-Me  greater 

20  year*  that  does  not  emit  MpTia  pertdes.. 


\jaoo 

or 


irtlol 

(Ma 

nolea) 


1.000 

10,000 

10 

1.000 

100 

100 

1.000 


Apfrfkation  of  Tabic  1 

Note. — Units  of  Waste.  The  Reiease  Limits 
in  Table  1  apply  to  the  amount  of  wastes  in 
any  one  of  the  following: 

(a)  an  amount  of  spent  nuclear  fuel 
containing  1,000  metric  Ions  of  heavy  metal 
(MTHM)  exposed  to  a  bumup  l>etween  25,000 
megawatt-days  per  metric  ton  of  heavy  metal 
(MWd/MTHM)  and  40,000  MWd/MTHM; 

(b)  the  high-level  radioactive  wastes 
generated  from  reprocessing  each  1,000 
MTHM  exposed  to  a  bumup  between  25,000 
MWd/MTHM;  and  40.000  MWd/MTHM; 

(c)  each  100,000.000  curies  of  gama  or  beta- 
emitting  radionuclides  with  half-lives  greater 
than  20  years  but  less  than  100  years  (for  use 
as  discussed  in  Note  5  or  with  materials  that 
are  identified  by  the  Commission  as  high- 
level  radioactive  waste  in  accordance  with 
part  (B)  of  the  definition  of  high-level  waste 
in  the  Nudear  Waste  Policy  Act  (NWPA))-, 

(d)  each  1,000.000  curies  of  other 
radionuclides  (i.e.,  gamma  or  beta-emitters 
with  half-lives  greater  than  100  years  or  any 
alpha-emitters  with  half-lives  greater  than  20 
years)  (for  use  as  discussed  in  Note  5  or  with 
materials  that  are  identified  by  the 
Commission  as  high-level  waste  in 
accordance  with  part  [B)  of  the  definition  of 
high-level  waste  in  the  NWPA);  or 

(e)  (ui  amount  of  transuranic  (TRU)  wastes 
containing  one  million  curies  of  alpha- 
emitting  transuranic  radionuclides  with  half- 
hves  greater  than  20  years. 

Note  2.— Release  Limits  for  Specific 
Disposal  Systems.  Tb  dewlop  Release  Limits 
for  a  particular  disposal  system,  the 
quantities  in  Table  1  shall  be  adjusted  for  the 
amount  of  waste  included  in  the  disposal 
system  compared  to  the  various  units  of 
waste  defined  in  Note  1.  For  example: 

(a)  If  a  particular  disposal  system 
contained  the  high-level  wastes  bom  50,000 
MTHM,  the  Release  Limits  for  that  system 
would  be  the  quantities  in  Table  1  multiplied 
by  50  (50,000  MTHM  divided  by  1,000 
MTHM). 

(b)  If  a  particular  disposal  system 
contained  three  million  curies  of  alpha- 
emitting  transuranic  wastes,  the  Release 
Limits  for  that  system  would  be  the  quantities 
in  Table  1  multiplied  by  three  (three  million 
curies  divided  by  one  million  ctuies). 
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(c)  If  a  particular  disposal  system 
contained  both  the  high-level  wastes  from 
50,000  MTHM  and  5  million  curies  of  alpha- 

saooo 

MTHM 

+ 

1.000  MTHM 


emitting  transuranic  wastes,  the  Release 
Limits  for  that  system  would  be  the  quantities 
in  Table  1  multiplied  by  55: 


5,000,000  curies 
TRU 

1.000,000  curies 
TRU 


=55 


Note  S. — Adjustments  for  Reactor  Fuels 
with  Different  Bumup.  For  disposal  systems 
containing  reactor  fuels  (or  the  high-level 
wastes  from  reactor  fuels]  exposed  to  an 
average  bumup  of  less  than  25.000  MWd/ 
MTHM  or  greater  than  40,000  MWd/MTHM. 
the  units  of  waste  defined  in  (a]  and  (b)  of 
Note  1  shall  be  adjusted.  The  unit  shall  be 
multiplied  by  the  ratio  of  3a000  MWd/ 
MTHM  divided  by  the  fuel's  actual  average 
bumup,  except  that  a  value  of  5,000  MWd/ 


MTHM  may  be  used  when  the  average  fuel 
bumup  is  below  5.000  MWd/MTHM  and  a 
value  of  100,000  MWd/MTHM  shall  be  used 
when  the  average  fuel  bumup  is  above 
100,000  MWd/MTHM.  This  adjusted  unit  of 
waste  shall  then  be  used  in  determining  the 
Ri.-lease  Limits  for  the  disposal  system. 
For  example,  if  a  particular  disposal 
system  contained  only  high-level  wastes  with 
an  average  bumup  of  3,000  MWd/MTHM.  the 
unit  of  waste  for  that  disposal  system  would 
be: 


1,000  MTHM 


(30,000  MWd/ 
MTHM) 

(5,000  MWd/ 
MTHM) 


=6,000  MTHM 


If  that  disposal  system  contained  the  high- 
level  wastes  from  60.000  MTHM  (with  an 
average  bumup  of  3,000  MWd/MTHM),  then 
the  Release  Limits  for  that  system  would  be 
the  quantities  in  Table  1  multiplied  by  ten: 


60.000 
MTHM 


60.000  MTHM 
6.000  MTHM 


=10 


which  is  the  same  as: 


(5,000  MWd/ 
MTHM) 


1,000  MTHM 


(30,000  MWd/ 
MTHM) 


=10 


Note  4. — ^Treatment  of  Fractionated  High- 
Level  Wastes.  In  some  cases,  a  high-level 
waste  stream  from  reprocessing  spent 
nuclear  fuel  may  have  been  (or  will  be) 
separated  into  to  or  more  high-level  waste 
components  destined  for  different  disposal 
systems.  In  such  cases,  the  implementing 
agency  may  allocate  the  Release  Limit 
multiplier  (based  upon  the  original  MTHM 
and  the  average  fuel  bumup  of  the  high-level 
waste  stream)  among  the  various  disposal 
systems  as  it  chooses,  provided  that  the  total 
Release  Limit  multiplier  used  for  that  waste 
stream  at  all  of  its  disposal  systems  may  not 
exceed  the  Release  Limit  multiplier  that 
would  be  used  if  the  entire  waste  stream 
were  disposed  of  in  one  disposal  system. 

Note  5.  Treabnent  of  Wastes  with  Poorly 
Known  Bumups  or  Original  MTHM.  In  some 
cases,  the  records  associated  with  particular 
high-level  waste  streams  may  not  be 
adequate  to  accurately  determine  the  original 
metric  tons  of  heavy  metal  in  the  reactor  fuel 


that  created  the  waste,  or  to  determine  the 
average  bumup  that  the  fuel  was  exposed  to. 
If  the  uncertainties  are  such  that  the  original 
amount  of  heavy  metal  or  the  average  fuel 
bumup  for  particular  high-level  waste 
streams  cannot  be  quantified,  the  units  of 
waste  derived  from  (a)  and  (b)  of  Note  1  shall 
no  longer  be  used.  Instead,  the  units  of  waste 
defined  in  (c)  and  (d)  of  Note  1  shall  be  used 
for  such  high-level  waste  streams.  If  the 
uncertainties  in  such  information  allow  a 
range  of  values  to  be  associated  with  the 
original  amount  of  heavy  metal  or  the 
average  fuel  bumup,  then  the  calculations 
described  in  previous  Notes  will  be 
conducted  using  the  values  that  result  in  the 
smallest  Release  Limits,  except  that  the 
Release  Limits  need  not  be  smaller  than 
those  that  would  be  calculated  using  the  units 
of  waste  defined  in  (c)  and  (d)  of  Note  1. 
Note  6.— Use  of  Release  Limits  to 

Determine  Compliance  vnth  §60.n2(c). 

Once  release  limits— for  a  particular  system 


have  been  determined  in  accordance  with 
Notes  1  through  5,  these  release  limits  shall 
he  used  to  determine  compliance  with  the 
requirements  of  §  60.122(a)  as  follows.  In 
cases  where  a  mixture  of  radionuclides  is 
projected  to  be  released  to  the  accessible 
environment,  the  limiting  values  shall  be 
determined  as  follows:  For  each 
radionuclide  in  the  mixture,  determine  the 
ratio  between  the  cumulative  release 
quantity  projected  over  10,000  years  and  the 
limit  for  that  radionuclide  as  determined 
from  Tkble  1  and  Notes  1  through  5.  The 
sum  of  such  ratios  for  all  radionuclides  in 
the  mixture  may  not  exceed  one  with  regard 
to  §  60.112(a)(1)  and  may  not  exceed  ten  with 
regard  to  §60. n2(a)(2). 

For  example,  if  radionuclides  A,  B  and  C  are 
projected  to  be  released  in  amounts  Q.,  Qb. 
Qp  and  if  the  applicable  Release  Limits  are 
RL,,  Rl*.  and  RJU,  then  the  cumulative  release 
over  10,000  years  shall  be  limited  so  that  the 
following  relationship  exists: 


Q.         Q»  Q.    ^, 

rl.ru  RL. 


12.  In  S  60.122,  paragraph  (c)  is 
amended  by  redesignating  the  current 
pargraphs  (c)(18)  through  (c)(24)  as 
paragraphs  (c)(19)  through  (c)(25)  and  by 
adding  a  new  paragraph  (c)(18)  to  read 
as  follows: 

S  60.122    Siting  criteria 

(18)  The  presence  of  significant 
concentrations  of  any  naturally- 
occiuTing  material  that  is  not  reasonably 
available  from  other  sources. 


■    13.  A  new  S  60.144  is  added  to  read  as 
follows: 

5  60. 1 44    Monttoring  kfkm  permanent 
closure. 

A  program  of  monitoring  shall  be 
conducted  after  payment  closure  to 
monitor  all  repository  characteristics 
which  can  reasonably  be  expected  to 
provide  material  confirmatory 
information  regarding  long-term 
repository  performance,  provided  that 
the  means  of  conducting  such 
monitoring  will  not  degrade  repository 
performance.  This  program  shall  be 
continued  until  termination  of  license. 

Dated  at  Washington,  DC  this  13th  day  of 
June  1986. 


For  the  Nuclear  Regulatory  Commission. 
Swnoel  |.  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc  86-13025  Piled  8-18-86:  6:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
(Airspace  Docket  No.  86-AWA-26] 

Proposed  Alteration  of  VOR  Federal 
Alrways-MO 

Correction 

In  FR  Doc.  88-11994,  beginning  on 
page  19359  in  the  issue  of  Thursday. 
May  29, 1986,  make  the  following 
correction: 

§71.123    ICorrected] 

On  page  19360,  in  the  first  column, 
under  the  heading  V-504-(Revi8ed],  in 
the  fourth  line.  "C24'"  should  read 
"042*". 
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14  CFR  Part  71 

(Airspace  Dodcet  No.  86-AWA-16] 

Proposed  Alteration  of  VOR  Federal 
Airways;  Souttteastem  United  States 

Correction 

In  FR  Doc.  86-11599  beginning  on  page 
18896  in  the  issue  of  Friday,  May  23. 
1986,  make  the  following  correction: 

§71.123    (Corrected] 

On  page  18897,  in  the  second  column, 
luider  the  heading  V-54-{Amended].  in 
the  eighth  line,  after  "including" 
insert  "a  N". 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 
[Docket  No.  9174] 

Warner  Communications,  Inc^  et  aL 
and  Polygram  Records,  Inc;  Proposed 
Consent  Agreements  Witti  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreen:'<-nts. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiti  <^ 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  these  consent 
agreements,  accepted  subject  to  final 


Commission  approval,  would  require, 
among  other  things,  two  New  York  City 
record  companies  to  obtain  prior  FTC 
approval  before  acquiring  any  interest  in 
major  record  companies  and  to  notify 
the  FTC  about  distribution  agreements 
planned  with  those  companies. 
DATE:  Comments  must  be  received  on  or 
before  August  18, 1986. 

ADDRESS:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary,  Room  136,  6th  St.  and  Pa. 
Ave.  NW.,  Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/L-501,  James  C.  Egan,  Jr., 
Washington,  DC  2058a  (202)  254-6024. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  §  3.25(f)  of  the  Commission's 
rules  of  practice  (16  CFR  3.25{/)).  notice 
is  hereby  given  that  the  following 
consent  agreements  containing  consent 
orders  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  have  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S4.9(b)(14)  of  the  Commission's  rules  of 
practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Fart  13 

Major  record  companies,  Trade 
practices. 
[Docket  No.  9174J 

In  the  matter  of  Warner  Communications 
Inc.,  a  corporation,  et  al.,  Waroer  Bros. 
Records,  Inc.,  a  corporation,  Chappell  &  Co., 
Inc.,  a  corporation,  and  Polygram  Records, 
Inc.,  a  corporation. 

Agreement  Coataining  Consent  Order 

The  agreement  herein,  by  and 
between  Warner  Communications  Inc. 
and  Warner  Bros.  Records,  Inc.  by  their 
duly  authorized  officers,  and  counsel  for 
the  Federal  Trade  Commission,  is 
entered  into  in  accordance  with  the 
Commission's  Rules  governing  consent 
order  procedures.  In  accordance  with 
those  rules  the  parties  hereby  agree  that: 

1.  Respondents,  Warner 
Communications  Inc.,  and  Warner  Bros. 
Records,  Inc.  are  corporations  organized 
and  existing  under  the  laws  of  the  State 
of  Delaware  with  offices  at  75 
Rockefeller  Plaza,  New  York.  New  York 
10019. 

2.  Respondents  admit  all  jurisdictional 
facts  set  forth  in  the  Commission's 
complaint  in  this  proceeding. 

3.  Respondents  waive: 

(a)  Any  further  procedural  steps; 


(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
vaHdity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  Equal  Access  to 
Justice  Act 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
pubUc  record  for  a  period  of  sixty  (80) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision  in  accordance  with  the  terms  of 
this  agreement  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondents  that  the 
law  has  been  violated  as  alleged  in  the 
complaint  issued  by  the  Commission. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  3.25(f)  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to 
respondents:  (1)  Issue  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to- 
order  to  respondents'  address  as  stated 
in  this  agreement  shall  constitute 
service.  Respondents  waive  any  right 
they  might  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construiiig  the  terms  of  the  order,  and  no 
agreement  understanding, 
representation,  or  interpretation  not 
contained  in  ihe  order  or  in  the 
agreement  may  be  used  to  vary  or  to 
contradict  the  terms  of  the  order. 

7.  Respondents  have  read  the 
complaint  and  the  order  contemplated 
hereby.  They  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 


JM  I 
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reports  showing  that  they  have  hilly 
complied  with  the  order.  Respondents 
further  understand  that  they  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

Definitions 

"Warner",  as  used  herein,  means 
Warner  Communications  Inc.,  Warner 
Bros.  Records,  Inc.,  as  well  as  their 
officers,  directors,  employees,  agents, 
divisions,  subsidiaries,  successors, 
assigns,  and  the  officers,  directors,  or 
agents  of  their  divisions,  subsidiaries, 
successors  and  assigns. 

"PolyGram",  as  used  herein,  means 
Chappell  &  Co.,  Inc.,  PolyGram  Records, 
Inc.,  as  well  as  their  officers,  directors, 
employees,  agents,  their  parents, 
divisions,  subsidiaries,  successors, 
assigns  and  the  officers,  directors, 
employees  or  agents  of  their  parents, 
divisions,  subsidiaries,  successors  and 
assigns. 

"Major  record  company",  as  used 
herein,  means  the  following  record 
companies  that  are  vertically  integrated 
into  the  creation  and  national 
distribution  of  prerecorded  music: 
Warner,  PolyGram.  CBS  Inc.,  Capitol 
Records  Inc.,  RCA  Corporation  and 
MCA  Corporation. 

"Distribution  Agreement",  as  used 
herein,  means  a  contractual 
arrangement  whereby  one  major  record 
company  undertakes  to  distribute 
nationally  prerecorded  music  for 
another  major  record  company,  as 
defmed  herein,  to  prerecorded  music 
retailers,  one-stops,  rack  jobbers  or 
other  subdistributors  for  resale. 
"Distribution  Agreement"  shall  not 
include  an  arrangement  by  which  a 
major  record  company  licenses 
particular  tracks  of  an  artist's  music  to 
another  record  for  the  purpose  of 
making  so-called  "compilation  albums". 

"Effective  date",  as  used  herein, 
means  the  date  on  which  this  agreement 
is  executed. 

I 

It  is  ordered,  that  Warner  terminate 
immediately  all  agreements  that  provide 
for  or  contemplate  the  merger  of,  or  a 
joint  venture  between,  its  prerecorded 
music  operations  and  those  of  PolyGram 
in  the  United  States,  including  but  not 
limited  to  the  Letter  of  Intent  dated  July 
26, 1983.  and  Agreement  of  Merger  and 
Plan  of  Reorganization  dated  December 
29, 1983;  and  return  or  destroy  all 
documents,  if  any,  regarding 
confidential  information  provided  to 
Warner  by  PolyGram  in  connection  with 


merger  or  joint  venture  negotiations  or 
agreements. 

n 

It  is  further  ordered,  that  for  a  period 
of  five  (5)  years  from  the  effective  date 
hereof,  Warner  cease  and  desist  from 
acquiring,  directly  or  indirectly,  without 
the  prior  approval  of  the  Federal  Trade 
Commission,  any  interest  in,  or  any 
stock,  share  capital  or  assets  of  any 
major  record  company;  provided, 
however,  that  nothing  in  this  order  shall 
prohibit  a  director  of  Warner  from 
acquiring,  for  investment  purposes  only, 
an  interest  of  not  more  than  one  (1) 
percent  of  the  stock,  share  capital  or 
equity  of  any  such  concern. 

m 

It  is  further  ordered,  that  for  a  period 
of  five  (5)  years  from  the  effective  date 
hereof.  Warner  shall  not  without 
providing  written  advance  notification 
to  the  Federal  Trade  Commission,  enter 
Into  a  distribution  agreement  with  a 
major  record  company,  as  defined 
herein.  Said  notification  shall  be  given 
on  the  Notification  and  Report  Form  set 
forth  in  the  Appendix  to  Part  803  of  Title 
16  of  the  Code  of  Federal  Regulations,  as 
amended  (hereinafter  referred  to  as  "the 
Notification").  Warner  shall  provide  the 
Notification  to  the  Federal  Trade 
Commission  at  least  fifteen  (15)  days 
prior  to  entering  into  the  distribution 
agreement  (hereinafter  referred  to  as  the 
"first  waiting  period").  The  Notification 
shall  be  given  by  Warner  and  not  by 
any  party  whose  records  Warner  seeks 
to  distribute.  At  the  time  of  the  filing  of 
the  Notification,  Warner  shall  provide  to 
the  Commission  supplemental 
information,  either  in  Warner's 
possession  or  reasonably  available  to 
Warner.  Such  supplemental  information 
shall  include  a  copy  of  the  proposed 
agreement;  the  names  of  the  principal 
representatives  of  Warner  and  the  firm 
whose  records  are  to  be  distributed  who 
negotiated  the  proposed  distribution 
agreement;  and  management  or  strategic 
plans  discussing  the  proposed 
distribution  agreement;  and  documents 
discussing  market  shares  and 
competitive  conditions  in  the 
prerecorded  music  industry.  If  within  the 
first  waiting  period  of  fifteen  (15)  days, 
the  Federal  Trade  Commission  makes  a 
written  request  for  additional 
information,  Warner  shall  comply  with 
said  request  within  an  additional  period 
of  fifteen  (15)  days  or  sooner.  Warner 
shall  not  enter  into  the  proposed 
distribution  agreement  for  fifteen  (15) 
days  after  the  submission  of  the 
additional  information. 


IV 

It  is  further  ordered,  to  the  extent  that 
it  will  affect  Warner's  compliance 
obligations  arising  out  of  this  order, 
Warner  shall  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  corporate  change  such  as 
dissolution,  assigiunent  or  sale  resulting 
in  the  emergence  of  a  successor 
corpora  iion  or  any  other  changes  in  the 
record  operations  of  the  corporation. 


It  is  further  ordered,  that  Warner 
shall,  within  sixty  (60)  days  after  service 
upon  it  of  this  order,  and  annually 
thereafter  for  five  years,  file  with  the 
Conunission  a  written  report  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  wdth  this  order. 
[Docket  No.  9174] 

In  the  matter  of  Warner  Communications 
Inc..  a  corporation,  et  al.,  Warner  Bros. 
Records,  Inc..  a  corporation,  ChappeU  &  Co^ 
Inc..  a  corporation,  and  PolyGram  Records. 
Inc.,  a  corporation. 

Agreement  Containing  Consent  Order 

The  agreement  herein,  by  and 
between  PolyGram  Records.  Inc.  by 
their  duly  authorized  officers,  and 
coimsel  for  the  Federal  Trade 
Commission  is  entered  into  in 
accordance  with  the  Commission's 
Rules  governing  consent  order 
procedures.  In  accordance  with  those 
rules  the  parties  hereby  agree  that: 

1.  Respondent  PolyGram  Records.  Inc. 
is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delware 
with  offices  in  New  York.  New  York. 
Respondent  Chappell  &  Co.,  Inc., 
formerly  an  affiliated  company  under 
conunon  ownership,  was  merged  with 
PolyGram  Records,  Inc.,  in  January  of 
1984. 

2.  Respondent  admits  all  jurisdictional 
facts  set  forth  in  the  Commission's 
complaint  in  this  proceeding. 

3.  Respondent  waives; 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  pubUc  record  of  the 
proceeding  imless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 


days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision  in  accordance  with  the  terms  of 
this  agreement  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  that  the  law 
has  been  violated  as  alleged  in  the 
complaint  issued  by  the  Commission. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
vdthdraMm  by  the  Conunission  pursuant 
to  the  provisions  of  S  3.25(f)  of  die 
Commission's  rules,  the  Commission 
may  without  further  notice  to 
respondent:  (1)  Issue  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
DeUvery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to- 
order  to  respondent's  address  as  stated 
in  this  agreement  shall  constitute 
service.  Respondent  waives  any  right 
they  might  have  to  any  other  maimer  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or  to 
contradict  the  terms  of  the  order. 

7.  Respondent  has  read  the  complaint 
and  the  order  contemplated  hereby.  It 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compUance  reports  showing 
that  they  have  fully  complied  with  the 
order.  Respondent  further  understands 
that  they  may  be  liable  for  civil 
penalties  in  tihe  amount  provided  by  law 
for  each  violation  of  the  order  after  it 
becomes  final. 

Older 

Definitions 

"Warner",  as  used  herein,  means 
Warner  Communicatins  Inc..  Warner 
Bros.  Records,  Inc..  as  well  as  their 
officers,  directors,  employees,  agents, 
their  parents,  divisions,  subsidisjies, 
successors,  assigns,  and  the  officers, 
directors,  employees,  or  agents  of  their 


parents,  divisions,  subsidiaries, 
successors  and  assigns. 

"PolyGram",  as  used  herein,  means 
PolyGram  Records,  Inc.,  as  well  as  its 
officers,  directors,  employees,  agents,  its 
parents,  divisions,  subsidiaries, 
successors,  assigns  and  the  officers, 
directors,  employees,  or  agents  of  its 
parents,  divisions,  subsidiaries, 
successors  and  assigns. 

"Major  record  company",  as  used 
herein,  means  the  following  record 
companies  that  are  vertically  integrated 
into  the  creation  and  national 
distribution  of  prerecorded  music: 
Warner,  PolyGram,  CBS  Inc.,  and  RCA 
Corporation. 

"Distribution  Agreement",  as  used 
herein,  means  a  contractual 
arrangement  whereby  one  major  record 
company  undertakes  to  distribute 
nationally  prerecorded  music  for 
another  major  record  company,  as 
defined  herein,  to  prerecorded  music 
retailers,  one-stops,  rack  jobbers  or 
other  subdistributors  for  resale. 

"Prerecorded  music"  means  recorded 
audio-only  performances  sold  in  the 
form  of  records  (singles,  LP's  and 
compact  discs)  and  tapes  (cassettes,  8- 
track  cartridges  and  reel-to-reel  tapes). 

"Effective  date",  as  used  herein, 
means  the  date  on  which  this  agreement 
is  executed. 

I 

It  is  ordered,  that  PolyGram  terminate 
immediately  all  agreements  that  provide 
for  or  comtemplate  the  merger  of,  or  a 
joint  venture  between,  its  prerecorded 
music  operations  and  those  of  Warner  in 
the  United  States,  including  but  not 
limited  to  the  Letter  of  Intent  dated  July 
26, 1983.  and  Agreement  of  Merger  and 
Plan  of  Reorganization  dated  December 
29, 1983;  and  return  or  destroy  all 
dociunents,  if  any,  regarding 
confidential  information  provided  to 
PolyGram  by  Warner  in  cormection  with 
merger  or  joint  venture  negotiations  or 
agreements. 

n 

It  is  further  ordered,  that  for  a  period 
of  five  (5)  years  from  the  effective  date 
hereof,  PolyGram  cease  and  desist  from 
acquiring,  directly  or  indirecUy,  without 
the  prior  approval  of  the  Federal  Trade 
Commissioit,  any  interest  in,  or  any 
stock,  share  capital  or  assets  of  the 
United  States  operations  of  any  other 
major  record  company. 

m 

It  is  farther  ordered  that  for  a  period 
of  five  (5)  years  from  the  effective  date 
hereof,  PolyGram  shall  not.  without 
providing  written  advance  notification 
to  the  Federal  Trade  Commission,  enter 


into  a  United  States  distribution 
agreement  with  any  other  major  record 
company,  as  defined  herein.  Said 
notification  shall  be  given  on  the 
Notification  and  Report  Form  set  forth  in 
the  Appendix  to  Part  803  of  Title  16  of 
the  Code  of  Federal  Regulations,  as 
amended  (hereinafter  referred  to  as  "the 
Notification").  PolyGram  shall  provide 
the  Notification  to  the  Federal  "Trade 
Commission  at  least  fifteen  (15)  days 
prior  to  entering  into  the  distribution 
agreement  (hereinafter  referred  to  as  the 
"first  waiting  period").  At  the  time  of  the 
filing  of  the  Notification,  PolyGram  shall 
provide  to  the  Commission 
supplemental  information,  either  in 
PolyGram's  possession  or  reasonably 
available  to  PolyGram.  Such 
supplemental  iriormation  shall  include 
a  copy  of  the  proposed  agreement;  the 
names  of  the  principal  representatives 
of  PolyGram  and  the  principal 
representatives  of  the  firm  whose 
records  are  to  be  distributed  (or  that 
intends  to  distribute  PolyGram's 
records)  who  negotiated  the  proposed 
distribution  agreement;  and 
management  or  strategic  plans 
discussing  the  proposed  distribution 
agreement;  and  dociunents  discussing 
market  shares  and  competitive 
conditions  in  the  prerecorded  music 
industry.  If  within  the  first  waiting 
period  of  fifteen  (15)  days,  the  Federal 
Trade  Commission  makes  a  vtmtten 
request  for  additional  information, 
PolyGram  shall  comply  with  said 
request  within  an  additional  period  of 
fifteen  (15)  days  or  sooner.  PolyGram 
shall  not  enter  into  the  proposed 
distribution  agreement  for  fifteen  (15) 
days  after  the  submission  of  the 
additional  information. 

IV 

It  is  further  ordered,  to  the  extent  that 
it  will  affect  PolyGram's  compliance 
obligations  arising  out  of  this  order, 
PolyGram  shall  notify  the  Conunission 
at  least  thirty  (30)  days  prior  to  any 
proposed  corporate  change  such  as 
dissolution,  assignment,  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation  or  any  other  changes  in  the 
record  operations  of  the  corporation. 

It  is  further  ordered,  that  PolyGram 
shall,  within  sixty  (60)  days  after  service 
upon  it  of  this  order,  and  annually 
thereafter  for  five,  file  with  the 
Commission  a  written  report  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  order. 

Analysis  of  Proposed  Consent  Orders  To 
Aid  Public  CommeDt 

The  Federal  Trade  Commission  has 
accepted  two  agreements  to  proposed 
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consent  orders  from  Warner 
Conmiunications  Inc.  and  its  wholly- 
owned  subsidiary  Warner  Bros. 
Records.  Inc.  (together  hereinafter 
"Warner"),  and  from  PolyGram. 
Records,  Inc.  ("TolyGram"),  concerning 
Warner's  proposed  merger  of  its 
prerecorded  music  business  with  that  of 
its  competitor,  PolyGram.  The  proposed 
orders  require  Warner  and  PolyGram  to 
seek  prior  approval  for  any  merger  or 
acquisition  of  any  major  record 
company  (as  defined  in  the  orders)  for  a 
period  of  five  years.  In  addition,  the 
orders  require  Warner  and  PolyGram  for 
a  period  of  five  years  to  provide  notice 
and  information  to  the  Commission 
regarding  any  distribution  agreement 
planned  with  major  record  companies; 
and  to  wait  for  a  specified  time  after 
submission  of  information  to  allow  the 
Commission  staff  to  review  and  analyze 
the  submitted  information.  Finally,  the 
proposed  orders  require  the  termination 
of  the  proposed  merger,  and  the  retiuTi 
or  destruction  of  confidential 
documents. 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (604  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreements  and 
the  comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreements  or  make  final  the 
agreements'  proposed  orders. 

Warner  Communications  Inc.  is  a 
worldwide  entertainment  firm  with 
interests  in  prerecorded  music  pay 
television  and  motion  pictures.  Its 
prerecorded  music  business  is 
conducted  through  a  number  of  wholly- 
owned  and  related  entities  including 
three  domestic  record  companies 
(Warner.  Bros.  Records  Inc.,  Atlantic 
Records  and  Elektra/Asylum/Nonesuch 
Records);  a  domestic  distribution 
company  (Wamer-Elektra-Asylum 
Corp);  a  manufacturing  arm  (WEA 
Manufacturing  Inc.)  and  Warner  Special 
Products  Inc.  (a  direct  mail  marketing 
company  that  sells  compilation  albums). 
Warner  Communications  Inc.  had  1984 
revenues  of  $3.4  billion. 

PolyGram  Records,  Inc.  is  part  of  the 
"PolyGram  Group",  a  collection  of 
domestic  and  foreign  corporations 
owned  principally  by  N.V.  Philips  of  the 
Netherlands.  Philips  is  a  multinational 
company  that  produces  and  sells  a 
number  of  different  products.  In  the 
United  States,  the  PolyGram  Group  has 
been  involved  in  film  and  television 
production  in  addition  to  its  prerecorded 
music  business. 


In  August  of  1983,  Warner  proposed  to 
merge  its  prerecorded  music  operations 
with  those  of  PolyGram.  In  March  of 
1984.  the  Federal  Trade  Commission 
sought  to  enjoin  the  proposed  merger  in 
the  District  Court  for  the  Central  District 
of  California  and  issued  its  own 
complaint  initiating  an  administrative 
trial.  Ultimately,  the  Commission  won 
an  injunction  in  the  Ninth  Circuit  Court 
of  Appeals  and  Warner  and  PolyGram 
publicly  called  off  the  proposed 
transaction. 

The  Commission's  complaint  alleged 
that  the  combination  of  Warner  with 
PolyGram  would,  by  combining  two  of 
only  six  national  distributors  of 
prerecorded  music,  eliminate  substantial 
actual  and  potential  competition 
between  Warner  and  PolyGram  in  the 
production  and  distribution  of 
prerecorded  music  eliminate 
competition  between  other  companies 
engaged  in  the  distribution  of 
prerecorded  music  and  increase 
significantly  the  level  of  concentration 
in  the  market  The  complaint  alleged 
both  violations  of  Section  7  of  the 
Clayton  Act,  as  amened  (15  U.S.C.  18) 
and  section  5  of  the  FTC  Act.  as 
amended  (15  U.S.C.  45). 

The  first  paragraph  of  the  proposed 
orders  requires  Warner  and  PolyGram 
to  terminate  all  agreements  between 
them  contemplating  a  merger  or  joint 
ventiu^,  and  to  return  or  destroy  all 
confidential  documents  provided  to  each 
other  in  connection  with  this  proposed 
transaction. 

Paragraph  n  of  the  Warner  order 
requires  Warner  to  obtain  prior 
Commission  approval  before  acquiring 
any  interest  in  any  major  record 
company  for  a  period  of  five  years.  In 
the  case  of  PolyGram,  prior  Commission 
approval  would  be  necessary  for  any 
acquisition  of  Warner,  CBS  Inc.  and/ or 
RCA  Corp.,  but  would  not  be  required 
for  an  acquisition  of  MCA  Corp.  or 
Capitol-EMI.  Acquisitions  by  PolyGram 
of  MCA  Corp.  and/or  Capitol-EMI 
would  still  be  subject  to  normal  Hart- 
Scott-Rodino  premerger  filing 
requirements,  if  otherwise  appUcable. 
Paragraph  III  requires  Warner  and 
PolyGram  to  provide  the  Commission 
'with  information  and  15  days  prior 
written  notice  before  entering  into  a 
distribution  agreement  with  a  major 
record  company,  as  defined  in  each 
order.  It  also  requires  submission  of 
additional  information  to  the 
Conunission,  if  asked,  within  15  days  or 
sooner.  Warner  and  PolyGram  are  then 
obliged  to  wait  for  15  days  after 
submission  of  such  additional 
information  before  they  can  enter  into 
the  proposed  distribution  agreement. 


Paragraphs  IV  and  V  require  Warner 
and  PolyGram  to  notify  the  Commission 
if  they  change  their  corporate  structure, 
and  to  file  written  reports  for  five  years 
setting  forth  how  tfaey  have  compiled 
with  this  order. 

These  agreements  are  for  purposes  of 
settlement  only;  they  do  not  constitute 
an  admission  by  Warner  or  PolyGram 
that  the  law  has  been  violated  as 
alleged  in  the  complaint 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  €my  way  their  terms. 
Emily  H.  Rock, 
Secretary. 
[PR  Doc.  8&-13823  Filed  6-18-88;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RM79-7&-233;  West  Vlrglnie- 
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High-Cost  Gas  Produced  from  Tlgtit 
Formations,  West  Virginia 

Issued  June  12, 1986. 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Amended  notice  of  proposed 

rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Pohcy  Act  of  1978, 15  U.S.C.  3301-3432 
(1982),  to  designate  certain  types  of 
natural  gas  as  high-cost  gas  where  the 
Commission  determines  that  the  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs. 
Under  section  107(c)(5),  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
§  271.703  (1983)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  contains  the 
recommendation  of  the  State  of  West 
Virginia  Office  of  Oil  and  Gas,  as 
amended,  that  the  "Maxton"  zone, 
"Little  Lime"  zone,  "Blue  Monday"  zone. 
"Big  Lime"  zone.  "Keener"  zone.  "Big 


Injun"  zone,  and  "Squaw"  zone  be 
designated  as  tight  formations  under 
§  271.703(d). 

DATES:  Comments  on  the  proposed  rule 
are  due  on  lune  26, 1986. 

Public  Hearing:  No  public  hearing  is 
scheduled  in  this  doclcet  as  yet.  Written 
requests  for  a  public  hearing  are  due  on 
June  26, 1986. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  825  North  Capitol  Street 
NE.,  Washington.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  Peters,  (202)  357-mi5,  or 
Walter  \V.  Lawson,  (202)  357-8556. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  July  24, 1984,  the  State  of  West 
Virginia  Office  of  Oil  and  Gas  (West 
Virginia)  submitted  to  the  Conunission  a 
recommendation,  in  accordance  with 
I  271.703  of  the  Commission's 
regulations  (18  CFR  271.703  (1983)).  that 
the  "Maxton"  zone,  "Little  Lime"  zone, 
and  "Blue  Monday"  zone  of  the  Mauch 
Chunk  Group,  the  "Big  lime"  zone  and 
"Keener"  zone  of  the  Greenbrier  Group, 
and  the  "Big  Injun"  zone  and  "Squaw" 
zone  of  the  Pocono  Group  in  central 
West  Virginia,  be  designated  as  tight 
formations.  A  Notice  of  Proposed 
Rulemaking  was  issued  for  this 
recommendation  on  September  14, 1984. 

On  November  21, 1985,  and  March  3, 
1986,  West  Virginia  submitted 
additional  information  for  each  zone 
covered  by  the  recommendation.  West 
Virginia's  November  21, 1985,  submittal 
revised  the  geographical  area 
recommended  for  each  zone.  This  Notice 
of  Proposed  Rulemaking  is  hereby 
issued  inder  \  271.703(c)(4)  to  determine 
whether  West  Virginia's 
recommendation,  as  amended,  that  the 
"Maxton"  zone,  "Little  Lime"  zone, 
"Blue  Monday"  zone,  "Big  Lime"  zone, 
"Keener"  zone.  "Big  Injun"  zone,  and 
"Squaw"  zone  be  designated  as  tight 
formations  should  be  adopted.  West 
Virginia's  recommendation  (original  and 
amended)  and  supporting  data  are  on 
file  with  the  Commission  and  are 
available  for  public  inspectioir. 

IL  Description  of  Recommendation 

West  Virginia  recommends  that  the 
"Maxton"  zone,  "Little  Lime"  zone,  and 
"Blue  Monday"  zone  of  the  Mauch 
Chunk  Group,  the  "Big  Lime"  rone  and 
"Keener"  zone  of  the  Greenbrier  Group, 
and  the  "Big  Ipjun"  zone  and  "Squaw" 
zone  of  the  Pocono  Group,  all  of 
Mississippian  age  and  located  in  certain 


areas  of  Braxton  and  Clay  Counties, 
West  Virginia,  be  designated  as  tight 
formations.  West  Virginia's 
recommendation,  as  amended,  excludes 
the  "Big  Injun"  and  "Squaw"  zones  in 
Clay  County  and  increases  the  excluded 
areas  in  each  of  the  remaining  \ 

recommended  zones.  (A  detailed 
description  of  the  recommended  area 
and  the  excluded  areas  is  contained  in 
the  recommendation,  as  amended,  on 
file  with  the  Commission.) 

IIL  Discussion  of  Recommendation 

West  Virginia  claims  in  its  submission 
that  evidence  gathered  and  presented  in 
support  of  this  recommendation,  as 
amended,  demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmosphere  pressure,  of  wells 
completed  for  production  from  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  §  271.703(c)(2)(i)(B);  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day. 

West  Virginia  further  asserts  that 
existing  state  law  and  estabUshed 
casing  procedures  assure  protection  of 
all  fresh  water  zones. 

Accordingly,  under  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97  [Reg. 
Preambles  1977-1981]  FERC  Stats,  and 
Regs.  \  30,180  (1980),  the  Director  gives 
notice  of  the  proposal  submitted  by 
West  Virginia,  as  amended,  that  the 
"Maxton"  zone,  "Little  Lime"  zone  "Blue 
Monday"  zone,  "Big  Lime"  zone, 
"Keener"  zone,  "Big  Injun"  zone,  and 
"Squaw"  zone,  as  described  and 
delineated  in  West  Virginia's  amended 
recommendation  filed  with  the 
Commission,  be  designated  as  tight 
formations  under  S  271.703. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  argiunents  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426,  on  or  before  June  26, 1986.  Each 
person  submitting  a  comment  should 
indicate  that  the  comment  is  being 
submitted  in  Docket  No.  RM79-76-233 
(West  Virginia-5),  and  should  give 
reasons  including  supporting  data  for 


any  recommendation.  Comments  should 
include  the  name,  title,  maiUng  address, 
and  telephone  number  of  one  person  to 
whom  communications  concerning  the 
proposal  may  be  addressed.  An  original 
and  14  conformed  copies  should  be  filed 
with  the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Office  of  Public  Information,  Room  1000, 
825  North  Capitol  Street  NE., 
Washington,  DC,  during  business  hours. 

Any  persons  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  wish  to  make  an  oral  presentation 
and  so  request  a  public  hearing.  The 
person  shall  specify  the  amount  of  time 
requested  at  the  hearing,  and  should  file 
the  request  with  the  Secretary  of  the 
Commission  no  later  than  June  28, 1986. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 
formations. 

Accordingly,  the  regulations  in  Part 
271,  Subchapter  H.  Chapter  I,  Title  18, 
Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
the  Commission  adopts  West  Virginia's 
recommendation.  • 
Raymond  A.  Beine. 
Acting  Director  Office  of  Pipeline  and 
Producer  Regulations. 

PART  271-{  AMENDED] 

Section  271.703  is  amended  as  follows: 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows. 

Authority:  Department  of  Energy 
Organization  Act  42  U.S.C.  7101  et  seq.; 
Natural  Gas  Policy  Act  of  1978. 15  U.S.C 
3301-3432;  Administrative  Procedure  Act  5 
U.S.C.  553. 

2.  Section  271.703  is  amended  by 
adding  paragraph  (d)  (205)  to  read  as 
follows: 

S271.703    TI9M  fonnatlooa. 

(d)  Designated  tight  formations. 
•         •         •         •         * 

(205)  The  "Maxton",  zone,  "Little 
Lime" zone,  and  "Blue  Monday" zone  of 
the  Mauch  Chunk  Group,  the  "Big  Lime" 
zone  and  "Keener"  zone  of  the 
Greenbrier  Group,  and  the  "Big  Injun" 
]    zone  and  "Squaw"  zone  of  the  Pocono 


'  West  Virginia's  amemled  recommendation 
requires  no  change  in  the  previously  propoaed 
regulation  (49  FR  38655,  September  19, 1984).  which 
Is  set  forth  below  for  the  convenience  of  the  reader. 


JM  I 
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Group  ID  Portions  of  Braxton  and  Clay 
Counties,  West  Virginia.  RM  79-76-233 
(West  Virginia— S) 

(i)  "Maxton  "zone  of  the  Mauch 
Chunk  Group.— (A)  Delinemtion  of 
formation.  The  "Maxton"  rone  underlies 
the  "Salt  Sands"  zone  of  the  Pottsviile 
Group  of  Pennsylvania  age  and  overlies 
the  "Little  Lime"  zone  of  the  Mauch 
Chunk  Group  of  Mississippian  age. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  "Maxton"  zone  is 
approximately  1,550  feet 

(ii)  "Little  Lime"  zone  of  the  Mauch 
Chunk  Group. — (A)  Delineation  of 
formation.  The  "Little  Lime"  zone 
tmderlies  the  "Maxton"  zone  and 
overhes  the  "Blue  Monday"  rone  of  the 
Mauch  Chunk  Group. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  "Little  Lime"  zone  is 
approximately  1,650  feet. 

(iii)  "Blue  Monday"  zone  of  the 
Mauch  Chunk  Group. — (A)  Delineation 
of  formation.  The  "Blue  Monday"  zone 
underlies  the  "Litde  Lime"  zone  and 
overlies  the  "Big  Lime"  zone  of  the 
Greenbrier  Group. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  "Blue  Monday"  zone  is 
approximately  1,685  feet. 

(iv)  "Big  Lime"  zone  of  the  Greenbrier 
Group. — (A)  Delineation  of  formation. 
The  "Big  Lime"  zone  underlies  the  "Blue 
Monday"  zone  and  overlies  the 
"Keener"  zone  of  the  Greenbrier  Group. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  "Big  Lime"  zone  is 
approximately  1,735  feet. 

(v)  "Keener"  zone  of  the  Greenbrier 
Group. — (A)  Delineation  of  formation. 
The  "Keener"  zone  underhes  the  "Big 
Lime"  zone  and  overlies  the  'TBig  Injun" 
zone  of  the  Pocono  Group. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  "Keener"  zone  is 
approximately  1,845  feet. 

(vi)  "Big  Injun  "  zone  of  the  Pocono 
Group. — (A)  Delineation  of  formation. 
"The  Big  Injun"  zone  underhes  the 
"Keener"  zone  and  overUes  the 
"Squaw"  zone  of  the  Pocono  Group. 

(B)  Depth.  The  average  depth  to  the 
top  of  the  "Big  Injxm"  zone  is 
approximately  1,865  feet. 

(vii)  "Squaw"  zone  of  the  Pocono 
Group. — (A)  Delineation  of  formation. 
The  "Squaw"  zone  underlies  the  "Big 
Injun"  zone  and  overhes  the  "Weir" 
zone  of  the  Pocono  Group. 
[B]  Depth.  The  average  depth  to  the 

top  of  the  "Squaw"  zone  is 

approximately  2.025  feet. 

[FR  Doc.  88-13610  Filed  6-18-86;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

Coverage  of  Employees  of  State  and 
Local  Governments 

Correction 

In  FR  Doc.  86-11808  beginning  on  page 
19468  in  the  issue  of  Thursday,  May  29, 
1986,  make  the  following  correction: 

1.  On  page  19471.  in  the  third  column, 
in  the  last  line,  the  section  reference 
should  read  "404.1255a(c)(2)  (i)  and 
(iii)". 

2.  On  page  19473,  in  the  first  column, 
in  the  Redesignation  Table,  in  the 
second  column  of  the  table,  in  the  third 
line,  the  section  reference  should  read 
"404.129?". 

§  404.1271    [Corrected] 

3.  On  page  19483,  in  the  third  column, 
in  S  404.1271(b)(2)  (iv).  in  the  second 
line,  the  section  reference  should  read 
"404.1256(a)". 

§404.1286    [Corrected] 

4.  On  page  19485,  in  the  third  column, 
in  S  404.1286.  in  the  10th  line,  "we  paid" 
should  read  "were  paid". 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reciamation 
and  Enforcement 

30  CFR  Part  916 

Public  Comment  Procedures  and 
Opportunity  for  Put>iic  Hearing  on 
Proposed  Modifications  to  ttie  Kansas 
Permanent  Regulatory  Program  Under 
ttw  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

AQENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  a  public  comment  period 
and  for  requesting  a  public  hearing  on 
the  substantive  adequacy  of  program 
amendments  submitted  by  Kansas  as 
amended  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Kansas  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA). 

The  amendments  submitted  consist  of 
proposed  amendments  to  Kansas' 
regulations  to  implement  and  administer 
the  Kansas  program.  The  proposed 


amendments  are  also  intended  to  render 
Kansas'  rules  consistent  with  the 
revised  Federal  regulations  contained  in 
30  CFR  Chapter  VII. 

This  notice  sets  forth  the  times  and 
locations  that  the  Kansas  program  and 
proposed  amendments  will  be  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendments,  and  the 
procedures  that  will  be  followed  for  the 
public  hearing. 

DATES:  Written  comments  from  the 
public  not  received  by  4:30  p.m.  August 
4, 1986  will  not  necessarily  be 
considered  in  the  decision  of  whether 
the  proposed  amendment  should  be 
approved  and  incorporated  into  the 
Kansas  regulatory  program.  A  public 
hearing  on  the  proposed  amendments 
has  been  scheduled  for  July  29, 1986. 
Any  person  interested  in  speaking  at  the 
hearing  should  contact  Mr.  William  J. 
Kovacic,  at  the  address  or  telephone 
number  fisted  below  by  July  7, 1986.  If 
no  person  has  contacted  Mr.  Kovacic  by 
that  date  to  express  an  interest  in  the 
hearing,  tlie  hearing  will  not  be  lield.  If 
only  one  person  requests  an  opportunity 
to  speak  at  the  public  hearing,  a  public 
meeting,  rather  than  a  hearing,  may  be 
I  held  and  the  results  of  the  meeting 
;  included  in  the  Administrative  Record. 

ADDRESSES:  The  public  hearing  is 
scheduled  for  1:00  p.m.  in  the  Kansas 
City  Field  Office,  1103  Grand  Avenue, 
Kansas  City,  Missouri  64106. 

Written  comments  and  requests  for  an 
opportunity  to  speak  at  the  hearing 
should  be  directed  to  Mr.  William  J. 
Kovacic,  Director,  Kansas  City  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1103 
Grand  Avenue,  Room  502,  Kansas  City, 
Missouri  64106;  Telephone  (816)  374- 
5527. 

Copies  of  the  Kansas  program,  the 
proposed  modification  to  the  program,  a 
listing  of  any  scheduled  public  meetings, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  the  Kansas  City 
Field  Office  Usted  above,  OSMRE 
Headquarters  Office,  and  the  Office  of 
the  State  regulatory  authority  listed 
below,  during  normal  business  hours 
Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive, 
free  of  charge,  one  single  copy  of  the 
proposed  amendments  by  contacting 
OSMRE's  Kansas  City  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  5315A,  1100  L 
Street  NW..  Washington.  DC  20240 


Kansas  Mined  Land  Conservation  and 
Reclamation  Board.  107  W.  11th 
Street,  Pittsburg,  Kansas  66762 
FOR  niRTMER  INFORMATKMI  CONTACT 
Mr.  William  ).  Kovacic  Director,  Kansas 
City  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1103  Grand  Avenue,  Kansas  Qty, 
Missouri  64106;  Telephone:  (816)  374- 
5527. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Kansas  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  January  21, 1981. 
Information  pertinent  to  the  general 
background,  revisions,  modifications 
and  amendments  to  the  Kansas  OTogram 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Kansas 
program  can  be  found  in  the  January  21, 
1981  Federal  Register  (46  FR  5892). 
Subsequent  actions  taken  with  regard  to 
Kansas'  approved  program  amendments 
and  required  amendments  can  be  found 
at  30  CFR  916.15  and  916.16. 

II.  Submission  of  Revisions 

By  letter  dated  April  23, 1986,  Kansas 
submitted  program  amendments  to  State 
regulations  contained  in  the  Kansas 
program.  The  proposed  regulations 
would  amend  the  Kansas 
Administrative  Regulations  of  the 
Kansas  Mined  Land  Conservation  and 
Reclamation  Board. 

The  Kansas  Mined  Land  Conservation 
and  Reclamation  Board  has 
incorporated  by  reference  the  Federal 
regulations  set  out  in  30  CFR  Part  700  to 
end  as  they  existed  on  May  1, 1985.  The 
Kansas  Legislature  approved  the 
regulation  revisions. 

The  list  of  amendments  proposed  to 
OSMRE  contains  the  following 
regulations:  K.A.R.  47-1-4  Scfaeduting  of 
Board  Meetings,  K.A.R.  47-2-53 
Definitions.  K.AJt  47-2-53a  Definitions, 
K.A.R.  47-2-75  Definitions,  KA.R.  47-3- 
2  AppUcation  for  Mining  Permit,  KA.R. 
47-3-3a  Color  Coding  Permit  Maps, 
K.A.R.  47-3-42  Coal  Mining  Permit 
RequiremenU,  K.A.R.  47-4-14  Rule  of 
Procedure,  K.A.R.  47-4-15  Rules  of 
Procedure,  ICA.R.  47-6-3  Permit 
Renewal  KJ^.R.  47-6-4  Permit 
Transfers,  Assignments  and  Sales 
Provisions,  ICA.R.  47-6-6  Permit 
Conditions,  KJUl.  47-7-2  Coal 
Exploration.  K.A.R.  47-8-9  Bonding 
Procedures,  K.A.R.  47-9-1  Performance 
Standards.  K.AJI.  47-9-4  Interim 
Performance  Standards,  K.A.R.  47-10-1 
Underground  Mining.  K.A.R.  47-11-8 
Small  Operator  Assistance  Program 


(SOAP),  K.A.R.  47-12-4  Lands 
Unsuitable  for  Surface  Mining,  and 
K.A.R.  47-15-la  Inspection  and 
Enforcement 

Kansas  has  revoked  the  following 
regulations:  K.A.R.  47-2-7,  K.A.R.  47-S- 
3.  K.A.R.  47-3-40.  K.A.R.  47-8-9a.  K A.R. 
47-2-17.  KAJl.  47-3-4.  KA.R.  47-6-5. 
K.A.R.  47-8-10.  K.A.R.  47-2-44.  K.A.R. 
47-3-21.  K.A.R.  47-8-2.  K_A.R.  47-«-3. 

These  revisions  are  proposed  by  the 
State  of  Kansas  in  response  to  revisions 
made  to  Federal  regulations  contained 
in  30  CFR  Chapter  VII  under  SMCRA.  By 
letter  dated  December  17. 1985.  pursuant 
to  30  CFR  732.17  OSMRE  informed 
Kansas  of  State  regulations  that  must  be 
amended  in  order  to  be  consistent  with 
the  revised  Federal  regulations.  By  letter 
dated  January  8. 1986,  Kansas  agreed  to 
provide  OSMRE  a  draft  of  proposed 
amendments  to  the  Kansas  regulations 
addressing  concerns  set  forth  in 
OSMRE's  letter.  The  proposed 
amendments  described  above  are  the 
State's  effort  to  address  OSMRE's  fist  of 
required  program  revisions.  The 
amendments  are  proposed  to  render 
Kansas'  regulations  consistent  with  the 
Federal  standards. 

in.  Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act-  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA.  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  bom  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  this  action  does 
not  require  regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  eflfect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  'This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3507. 


Urt  of  Subjects  in  30  CFR  Part  916 

Coal  mining,  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Dated:  June  13. 1988. 
Jamas  W.  Workman. 

Deputy  Director,  Operations  and  Technical 
Services,  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
[FR  Doc.  86-13877  Filed  6-18-88;  8:45  am] 
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30  CFR  Part  934 

Public  Comment  and  Opportunity  for 
Putillc  Hearing  on  Modified  Portions  of 
the  Nortti  Dalcota  Permanent 
Regulatory  Program 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  pubUc  hearing  on  the 
adequacy  of  proposed  amendments  to 
the  North  Dakota  permanent  regulatory 
program  which  was  approved  by  the 
Secretary  of  the  Interior  pursuant  to  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendments 
submitted  by  North  Dakota  for  approval 
include  modifications  to  the  State's 
regulations  concerning  the  following 
subject  areas:  Coal  preparation  and  coal 
preparation  plants;  sedimentation  pond 
removal  prior  to  the  end  of  the 
revegetation  Uability  period;  suitable 
plant  growth  material;  and  backfilling 
and  grading. 

dates:  Written  comments  not  received 
on  or  before  4:00  p.m.  on  July  21, 1986 
will  not  necessarily  be  considered.  A 
public  hearing  on  die  proposal  will  be 
held,  if  requested,  on  July  14. 1986.  at  the 
address  listed  below  imder 
"ADDRESSES".  Any  person  interested  in 
making  an  oral  or  written  presentation 
at  the  hearing  should  contact  Mr.  Jerry 
R.  Ennis  at  the  OSMRE  Casper  Field 
Office  by  4:00  p.m.  on  July  7. 1986.  If  no 
one  has  contacted  Mr.  Ennis  to  express 
an  interest  in  participating  in  the  hearing 
by  that  date,  the  hearing  will  not  be 
held.  If  only  one  person  has  so 
contacted  Mr.  Ennis.  a  pubhc  meeting, 
rather  than  a  hearing  may  be  held  and 
the  results  of  the  meeting  included  in  the 
Administrative  Record. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand-dehvered  to  Mr.  Jerry 
R.  Ennis.  Director,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
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Casper  Field  Office.  100  East  "B"  Street. 
Casper.  Wyoming  82801-1918 . 

The  pubUc  hearing  will  be  held  at  the 
North  Dakota  Capitol  Building. 
Bismarck.  North  Dakota  58505. 

See  "SUPPLEMCNTARV  mFONMA-nON" 

for  address  where  copies  of  the  North 
Dakota  program  amendment  and 
administrative  record  on  the  North 
Dakota  program  are  available.  Each 
requestor  may  receive,  free  of  charge, 
one  single  copy  of  the  proposed  program 
amendment  by  contacting  the  OSMRE 
Casper  Field  Office  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jerry  R.  Ennis,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100  East 
B  Street.  Casper.  Wyoming  82601-1918. 
Telephone:  (307)  261-5824. 
SUPPLEMENTARY  INFORMATION:  Copies 
of  the  North  Dakota  program 
amendment,  the  North  Dakota  program 
and  the  administrative  record  on  the 
North  Dakota  program  are  available  for 
public  review  and  copying  at  the 
OSMRE  office  and  the  office  of  the  State 
regulatory  authority  listed  below, 
Monday  Uirough  Friday,  9:00  a.m.  to  4:00 
p.m.,  excluding  hoUdays. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record.  Room  5124, 1100  L  Street 
N.W.,  Washington,  DC  20240 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  100  East  B  Street, 
Casper,  Wyoming  82601-1918 
North  Dakota  Pubhc  Service 
Commission,  Reclamation  Division, 
Capitol  Building,  Bismark.  North 
Dakota  58505. 

Background 

The  general  background  on  the 
permanent  program,  the  general 
background  on  the  State  program 
approval  process,  the  general 
background  on  the  North  Dakota 
program,  and  the  conditional  approval 
can  be  found  in  the  Secretary's  Findings 
and  conditional  approval  published  in 
the  December  15, 1980  Federal  Register 
(45  FR  82214).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  934.11  and  934.15. 

Proposed  Amendment 

On  May  30, 1986,  the  State  of  North 
Dakota  submitted  to  OSMRE. 
amendments  to  its  approved  permanent 
regulatory  program.  The  amendment 
package  consists  of  revisions  to  the 
approved  North  Dakota  regiilations.  The 
amended  sections  of  the  regulations  and 
brief  description  of  the  amended  subject 
areas  are  as  follows:  Section  69-05.2-01- 
02 — new  definition  of  "coal  preparation" 


and  "coal  preparation  plant";  sections 
69-05.2-.09-19  and  69-05.^-13-13— new 
performance  standards  for  coal 
preparation  plants;  sections  89-05.2-16- 
04  and  69-05.2-16-09— criteria  for 
allowing  the  removal  of  sedimentation 
ponds  prior  to  the  end  of  the 
revegetation  responsibility  period; 
section  69-05.2-15-61— proposed  repeal 
of  language  governing  suitable  plant 
growth  materials;  sections  69-05.02-15- 
02,  03  and  04 — revised  regulations 
governing  the  removal,  storage, 
protection  and  redistribution  of  suitable 
plant  growth  material;  section  69-05.2- 
21-03 — revised  backfilling  and  grading 
reqiuirements;  and  section  69-05.2-08- 
05-'-revised  provisions  for  the  removal 
of  suitable  plant  growth  material. 
OSMRE  is  seeking  comment  on 
whether  North  Dakota's  proposed 
revisions  to  its  regulations  are  in 
accordance  with  SMCRA  and  no  less 
effective  than  the  requirements  of  the 
revised  Federal  regulations  and  satisfy 
the  criteria  for  approval  of  State 
program  amendments  at  30  CFR  732.15 
and  732.17. 
The  full  text  of  the  proposed  program 
.  modifications  submitted  by  North 
Dakota  for  OSMRE's  consideration  is 
available  for  public  review  at  the 
addresses  listed  under  "SUPPLEMENTARY 
INFORMATION." 

Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  evironmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  Agust  28, 
1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  sections  3,  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directiy  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regiilatory  review 
by  OMB. 

The  Department  of  Interior  has 
determined  that  tiiis  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  'This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
ndes  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 


the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  934 

Coal  milting.  Intergovenmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  June  13. 1986.  "N 

lames  W.  Workman, 

Deputy  Director,  Operations  and  Technical 
Services  Office  of  Surface  Mining 
Reclamation  and  Enforcemnt. 

[FR  Doc.  86-13878  Filed  6-18-86;  8:45  am] 

MLLMQ  COOE  4310-OS-ll 

30  CFR  Part  935 

Public  Comment  Procedures  and 
Opportunity  for  PutHic  Hearing  on 
Proposed  Modification  to  Vnm  Otilo 
Permanent  Regulatory  Program  Under 
ttie  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Proposed  rule^ 

summary:  OSMRE  is  announcing 
procedures  for  a  public  comment  period 
and  for  requesting  a  pubhc  hearing  on 
the  substantive  adequacy  of  program 
amendments  submitted  by  Ohio  as 
amendments  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA). 

The  Amendments  submitted  consist  of 
proposed  amendments  to  Ohio's  statute 
and  regulations  to  implement  and 
administer  the  Ohio  program.  The 
proposed  amendments  are  also  intended 
to  render  Ohio's  rules  consistent  with 
the  revised  Federal  regulations 
contained  in  30  CFR  Chapter  Vfl. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  wUl  be  available 
for  pubhc  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendments,  and  the 
procedures  that  will  be  followed  for  the 
pubhc  hearing. 

dates:  Written  comments  from  the 
pubhc  not  received  by  4:30  p.m.  August 
4, 1986  will  not  necessarily  be 
considered  in  the  decision  on  whether 
the  proposed  amendments  should  be 
approved  and  incorporated  into  the 
Ohio  regulatory  program.  A  pubhc 
hearing  on  the  proposed  amendments 
has  been  scheduled  for  July  29, 1988  Any 
person  hiterested  in  speaking  at  the 
hearing  should  contact  Ms.  Nina  Rosa 


Hatfield,  at  the  address  or  telephone 
number  listed  below  by  July  7, 1986.  If 
not  person  has  contacted  Mr.  Haffield 
by  that  date  to  express  an  interest  in  the 
hearing,  the  hearing  v^rill  not  be  be  held. 
If  only  one  person  requests  an 
opportunity  to  speak  at  the  public 
hearing,  a  pubhc  meeting,  rather  than  a 
hearing,  may  be  held  and  the  results  of 
the  meeting  including  in  the 
Administrative  Record. 
addresses:  The  pubUc  hearing  is 
scheduled  for  1:00  p.m.  in  the  in  the 
OSMRE  Columbus  Field  Office,  2242 
South  Hamilton  Road,  Columbus,  Ohio 
43227. 

Written  comments  and  requests  for  an 
opportunity  to  speak  at  the  hearing 
should  be  directed  to  Ms.  Nina  Rose 
Haffield,  Director,  Columbus  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  2242 
South  Hamilton  Road,  Columbus,  Ohio 
43227;  Telephone:  (614)  865-0578. 

Copies  of  the  Ohio  program,  the 
proposed  modifications  to  the  program, 
a  hating  of  any  scheduled  public 
meetings,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
Columbus  Field  Office  listed  above, 
OSMRE  Headquarters  Office,  and  the 
Office  of  the  State  regulatory  authority 
listed  below,  during  normal  business 
hours  Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive, 
free  of  charge,  one  single  copy  of  the 
proposed  amendments  by  contacting 
OSMRE's  Columbus  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  5315A,  1100  L 
Street  NW.,  Washington,  DC  20240 
Ohio  Division  of  Reclamation, 
Building  B,  Fountain  Square,  Columbus, 
Ohio  43224. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Nina  Rose  Hatfield,  Director, 
Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
2242  South  Hamilton  Road,  Columbus, 
Ohio  43227;  Telephone;  (614)  866-0578. 
SUPPLEMENTARY  INFORMATION 

L  Background 

The  Ohio  program  was  approved 
effective  August  16, 1982.  by  notice 
published  in  the  August  10, 1982  Federal 
Register  (47  FR  34688).  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  Ohio  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10, 
1982  Federal  Register.  Subsequent 
actions  taken  with  regard  to  Ohio's 


conditions  of  approval  and  approved 
program  amendments  can  be  found  at  30 
CFR  935.11  and  935.15. 

U.  Submission  of  Revisions 

By  letter  dated  May  8, 1986,  Ohio 
submitted  program  amendments  to  the 
State  statute  and  regulations  contained 
in  the  Ohio  program.  The  proposed 
amendments  would  amend  the  Ohio 
Revised  Code — Chapter  1513  and  Ohio 
Administrative  Code  Regulations  of  the 
Ohio  Division  of  Reclamation. 

The  proposed  amendment  package 
includes  revisions  to  fifty-five 
regulations  and  two  statutes.  The 
amended  rules  include:  Ohio 
Administrative  Code  sections  1501:1^-1- 
01, 13-1-02, 13-1-07. 13-1-10, 13-1-13, 
13-3-02, 13-3-03, 13-5-04. 13-3-05, 13-3- 
06, 13-3-07, 13-4-01, 13-4-02, 13-4-03, 
13_*_04, 13-4-05, 13-4-06, 13-4-08,  l»-4- 
12, 13-4-13, 13-4-14, 13-5-01, 13-6-03, 
13-7-01, 13-7-02, 13-7-03. 13-7-04, 13-7- 
05, 13-7-06, 13-7-07, 13-7-08, 13-8-01, 
13-9-01, 13-9-04, 13-9-07, 13-9-09, 13-9- 
10, 13-9-11, 13-9-13, 13-9-14, 13-9-15, 
13-10-01, 13-13-02, 13-13-03, 13-13-04. 
13-13-05, 13-13-06, 13-13-08, 13-14-01, 
13-14-02, 13-14-03, 13-14-04, 13-14-05, 
1513-3-03,  and  1513-3-08.  Ohio  Revised 
Code  sections  1513.16  and  1513.18. 
These  sections  include  definitions, 
permit  appUcation  contents  and 
procedures,  procedures  and  criteria  for 
identifying  lands  unsuitable  for  coal 
mining,  small  operator  assistance 
program,  bonding,  performance 
standards.  Inspection  and  enforcement, 
and  the  Reclamation  Board  of  Review. 
These  revisions  are  proposed  by  the 
State  of  Ohio  in  response  to  revisions 
made  to  Federal  regulations  contained 
in  30  CFR  Chapter  VII  under  SMCRA.  By 
letter  dated  November  6, 1985,  pursuant 
to  30  CFF  732.17,  OSMRE  informed  Ohio 
of  State  regulations  that  must  be 
amended  in  order  to  be  consistent  with 
the  revised  Federal  regulations.  By  letter 
dated  January  13, 1986,  Ohio  agreed  to 
provide  OSMRE  a  draft  of  proposed 
amendments  to  the  Ohio  statute  and 
regxdations  addressing  concern  set  forth 
in  OSMRE's  letter.  The  proposed 
amendments  described  above  are  the 
State's  effort  to  address  OSMRE's  hst  of 
required  State  program  revisions.  The 
amendments  are  proposed  to  render 
Ohio's  regulations  consistent  with  the 
Federal  standards. 

Procedural  Matters 

1.  Compliance  with  the  National 
Environmental  Policy  Act  The 
Secretary  has  detemined  that  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d],  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 


2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  section  3,  4.  7.  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  this  action  does 
not  require  regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  tiie  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et  seq.).  'This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act  This  rule 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental 
relations.  Surface  mining  Underground 
mining. 

Dated:  June  13. 1986. 
lames  W.  Woikman, 

Deputy  Director,  Operations  and  Technical 
Services  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
[FR  Doc.  86-13879  Filed  6-18-86;  8:45  am) 

BUXINQ  CODE  4310-OS-M 


30  CFR  Part  938 

Reopening  of  Comment  Period  on 
Proposed  Amendment  to  the 
Pennsyhrania  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
(OISMRE),  Ulterior. 
action:  Reopening  of  comment  period. 

summary:  OSMRE  is  announcing  the 
reopening  of  the  comment  period  on 
proposed  regulatory  provisions 
submitted  by  Pennsylvania  as  an 
amendment  to  the  State's  permsment 
regulatory  program  (hereinafter  referred 
to  as  the  Pennsylvania  program)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  pertains  to 
Pennsylvania's  Inspection  and 
Enforcement  Pohcy  and  Civil  Penalty 
Program  for  coal  mining.  Permsylvania 
submitted  the  proposed  program 
amendment  on  September  30. 1985 


JM  I 
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{Administrative  Record  No.  PA  568). 
OSMRE  published  a  notice  in  the 
Federal  Register  on  October  29, 1985. 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(50  FR  43726).  The  public  comment 
period  ended  November  29. 1985.  In  a 
letter  dated  February  4. 1986.  OSMRE 
advised  Pennsylvania  of  its  concerns 
relating  to  the  proposed  amendment 
(Administrative  Record  No.  PA  593).  On 
May  22. 1986.  Pennsylvania  submitted 
additional  material  to  address  the 
concerns  raised  by  OSMRE 
(Administrative  Record  No.  606). 
OSMRE  is  reopening  the  comment  " 
period  to  provide  the  public  an 
opportunity  to  renew  and  comment  on 
the  proposed  amendment  in  light  of  the 
additional  material  submitted  by 
Pennsylvania  on  May  22. 1986. 

DATES:  Written  comments  from 
members  of  the  public  not  received  by 
4:30  p.m.  on  July  7. 1986  will  not 
necessarily  be  considered  in  the 
Director's  decision  on  whether  the 
proposed  amendments  satisfy  the 
criteria  for  approval. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  deUvered  to  Mr. 
Robert  Biggi,  Director,  Harrisburg  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  101 
South  2nd  Street,  Suite  L-A,  Harrisburg, 
Pennsylvania  17101,  Telephone:  (717) 
782-4036. 

Copies  of  the  Pennsylvania  program, 
the  proposed  modifications  to  the 
program,  records  of  meetings  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  OSMRE  Field  Office  above 
and  the  OSMRE  Headquarters  office 
listed  below,  Monday  through  Friday, 
8:00  a.m.  to  4:00  p.m.  excluding  holidays. 
Each  requestor  may  receive,  free  of 
charge,  one  single  copy  of  the  proposed 
amendments  by  contacting  OSMRE's 
Harrisburg  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1100  "L"  Street.  NW., 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Robert  Biggi,  Director,  Harrisburg 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  101 
South  2nd  Street,  Suite  L^,  Harrisburg, 
Pennsylvania  17101,  Telephone:  (717) 
782-4036. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  29, 1980,  the  Secretary  of 
the  Interior  received  a  proposed 
regulatory  program  firom  the  State  of 
Pennsylvania.  On  October  22, 1980. 
following  a  review  of  that  proposed 


program  as  outlined  in  30  CFR  Part  732, 
the  Secretary  of  the  Interior  disapproved 
the  program.  The  State  resubmitted  its 
program  on  January  25, 1982,  and. 
subsequently  the  Secretary  approved 
the  program  conditioned  on  the 
correction  of  minor  deficiencies. 
Information  pertinent  to  the  general 
background  of  the  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  explanations  of  the  conditions  of 
approval  of  the  Pennsylvania  program 
can  be  found  in  the  July  30, 1982,  Federal 
Register  (47  FR  33050). 

Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  listed  at  30  CFR  938.11. 
30  CFR  938.15  and  30  CFR  938.16. 

II.  Submission  of  Program  Amendment 

On  September  30, 1985.  Pennsylvania 
submitted  for  OSM's  review  and 
approval  a  proposed  amendment  to  the 
State  program  (OSMRE  Administrative 
Record  PA  568).  The  amendment 
modifies  the  State's  inspection  and 
enforcement  policy  and  civil  penalty 
program. 

On  October  29. 1985,  OSMRE 
announced  receipt  of  the  amendment  in 
the  Federal  Register  and  invited 
comment  on  the  adequacy  of  the 
proposed  amendment  in  satisfying  the 
criteria  for  approval  of  State  program 
amendments  set  forth  at  30  CFR  732.15 
and  723.17  (50  FR  43726). 

In  a  letter  dated  February  4. 1986. 
OSMRE  advised  Pennsylvania  of  its 
concerns  relating  to  the  proposed 
amendment  (Administrative  Record  No. 
PA  593).  On  May  22. 1986.  Pennsylvania 
submitted  additional  material  to  address 
the  concerns  raised  by  OSMRE 
(Administrative  Record  No  PA  606). 
OSMRE  is  reopening  the  comment 
period  for  15  days  to  provide  the  public 
an  opportunity  to  review  and  comment 
on  the  proposed  amendment  in  light  of 
the  additional  material  submitted  by  the 
.  State  on  May  22. 1986. 

In  its  February  4. 1986  letter  to 
Pennsylvania,  OSMRE  raised  three 
concerns.  First,  OSMRE  indicated  that  it 
was  unclear  whether  the  amendment,  if 
adopted,  would  preclude  the  State  from 
initiating  alternative  enforcement 
actions  under  the  State's  statutory 
counterpart*  to  sections  518(e),  518(f), 
521(a)(4).  or  521(c)  of  SMCRA. 

Second.  OSMRE  pointed  out  that  the 
proposed  Civil  Penalty  Program,  section 
II,  2.  did  not  establish  a  timeframe 
within  which  alternative  enforcement 
action8(8)  would  be  taken  following 
termination  of  the  penalty. 

Finally.  OSMRE  advised  Pennsylvania 
that  its  Civil  Penalty  Program  must 
include  provisions  for  assessing 


individual  civil  penalties  for  all 
violations,  not  just  those  that  lead  to  a 
failure-to-abate  cessation  order.  Section 
518  of  SMCRA  provides  that  whenever  a 
corporate  permittee  violates  a  condition 
of  permit  or  fails  or  refuses  to  comply 
with  any  order  issued  under  section  521 
of  the  Act.  any  director,  officer  or  agent 
of  such  corporation  who  willfully  and 
knowingly  authorized,  ordered  or 
carried  out  such  violation,  failure  or 
refusal  shall  be  subject  to  the  same  civil 
and  criminal  penalties  that  may  be 
imposed  on  a  corporate  permittee. 

OSMRE  specifically  seeks  comment 
on  whether  the  additional  material 
submitted  by  the  State  on  May  22, 1986, 
addresses  the  concerns  raised  by 
OSMRE  in  its  February  4. 1986  letter  and 
whether  the  proposed  amendment  as 
modified  and  clarified  by  the  State's 
May  22. 1986  submission  satisfies  the 
criteria  for  approval  of  State  program 
amendments  at  30  CFR  732.15  and  17. 

If  the  Director  determines  the 
proposed  modifications  are  consistent 
with  SMCRA  and  no  less  effective  than 
OSMRE's  regulations,  the  amendments 
will  be  approved,  and  30  CFR  Part  938 
modified  accordingly. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations.  Surface  mining  Underground 
mining. 

Dated:  June  12. 1986. 
Arthur  W.  Abbs, 

Acting  Assistant  Director,  Program 
Operations. 
[FR  Doc.  86-13777  Filed  6-8-86;  8:45  am] 
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30  CFR  Part  943 

Permanent  State  Regulatory  Program 
of  Texas 

AQENCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcment  (OSMRE), 

Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  aimouncing 
procedures  for  a  public  comment  period 
on  a  request  submitted  by  the  State  of 
Texas  to  further  extend  the  deadline  for 
Texas  to  resubmit  rules  governing  a 
blaster  training,  examination  and 
certification  program  as  required  by  the 
Federal  regulations  at  30  CFR  Part  850. 
On  March  1, 1984.  the  State  of  Texas 
submitted  to  OSMRE  an  amendment  to 
its  approved  regulatory  program. 
OSMRE  announced  procedures  for  a 
public  comment  period  and  a  public 
hearing  on  the  amendment  in  the 


Federal  Register  on  March  23, 1984  (49 
FR  10943).  The  proposed  amendment 
concerned  blaster  training,  examination 
and  certification. 

On  June  25, 1984,  Texas  requested  that 
OSMRE  grant  an  extension  of  time  for 
the  development  of  a  blaster  training, 
examination  and  certification  program 
and  to  suspend  the  current  rulemaking 
on  this  subject.  On  September  21, 1984, 
OSMRE  announced  its  decision  to 
suspend  rulemaking  on  the  proposed 
rules  and  extend  Texas'  deadline  to 
March  21, 1985  (49  FR  37062).  Since  then. 
Texas  has  requested  and  received  two 
further  extensions  through  May  15. 1986. 
(June  3. 1985.  50  FR  23299  and  January 
17. 1986,  51  FR  2489).  In  letters  dated 
May  6, 1986,  and  June  9, 1988,  Texas 
requested  a  twelve-month  extension  of 
its  blaster  certification  program 
submission  deadlines. 

All  States  with  regulatory  programs 
approved  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  are  required  to  develop  and 
adopt  a  blaster  certification  program  by 
March  4, 1984.  Section  850.12(b)  of 
OSMRE's  regulations  provides  that  the 
Director,  OSMRE,  may  approve  an 
extension  of  time  for  a  State  to  develop 
and  adopt  a  program  upon  a 
demonstration  of  good  cause.  OSMRE  is 
proposing  to  again  modify  the  deadline 
for  Texas  to  develop  and  adopt  its 
blaster  program.  This  notice  sets  forth 
the  dates  and  locations  for  submission 
of  written  comments. 
dates:  Comments  not  received  by  4:00 
p.m.  July  21, 1988  will  not  necessarily  be 
considered. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
James  H.  Moncrief.  Director,  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  333  West 
4th  Street,  Room  3432,  Tulsa,  Oklahoma 
74103. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  H.  Moncrief,  Director,  Tulsa 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  333  West 
4th  Street,  Room  3432,  Tulsa,  Oklahoma 
74103;  Telephone:  (918)  581-7927. 
SUPPt^MENTARY  INFORMATION:  On 
March  4, 1983,  OSMRE  issued  final  rules 
effective  April  14, 1983,  establishing  the 
Federal  standards  for  the  training  and 
certification  of  blasters  at  30  CFR  Part 
850  (48  FR  9486).  Section  850.12  of  these 
regulations  stipulates  that  the  regulatory 
authority  in  each  State  with  an 
approved  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  shall  develop  and  adopt 


a  program  to  examine  and  certify  all 
persons  who  are  directly  responsible  for 
the  use  of  explosives  in  a  surface  coal 
mining  operation  within  12  months  after 
approval  of  a  State  program  or  within  12 
months  after  publication  date  of 
OSMRE's  rule  at  30  CFR  Part  850, 
whichever  is  later.  In  the  case  of  Texas' 
program,  the  applicable  date  was  12 
months  after  the  publication  date  of 
OSMRE's  rule,  on  March  4, 1984. 

On  March  1, 1984.  Texas  submitted  an 
amendment  to  its  approved  program 
which  was  intended  to  implement  the 
Federal  requirements  for  a  blaster 
training,  examination  and  certification 
program.  OSMRE  published  a  notice  of 
public  comment  period  and  opportunity 
for  public  hearing  in  the  Federal  Register 
on  March  23, 1984  (49  FR  10943).  In  its 
subsequent  review  of  the  proposed 
amendment,  OSMRE  identified  several 
deficiencies  and  pointed  these  out  to  the 
State. 

On  June  25, 1984,  Texas  advised 
OSMRE  that  it  would  require  a  six- 
month  extension  of  the  deadline  of 
resubmission  of  a  blaster  program  in 
order  that  Texas  might  adequately 
address  and  respond  to  the  issues  raised 
by  OSM.  Texas  also  requested 
suspension  of  the  current  rulemaking  on 
this  subject.  In  the  September  21, 1984 
Federal  Register  OSMRE  announced  its 
decision  to  suspend  current  rulemaking 
and  extend  Texas's  deadline  to  March 
21, 1985  (49  FR  37062). 

On  March  7, 1985,  Texas  requested  an 
additional  four  months  extension 
through  July  15, 1985,  to  submit  the 
State's  blaster  certification  rules, 
training  and  certification  program.  Ii>  the 
June  3, 1985  Federal  Register,  OSMRE 
announced  its  decision  to  further  extend 
Texas'  deadline  to  July  15, 1985. 

On  October  15, 1985,  Texas  requested 
a  further  extension  to  May  15, 1986.  In 
the  January  17, 1986  Federal  Register, 
OSMRE  announced  its  decision  to 
extend  the  deadline  to  May  15. 1986. 

In  letters  dated  May  6, 1986,  and  June 
9, 1986.  Texas  requested  an  additional 
twelve  months  to  submit  its  blaster 
certification  program,  citing  "continuing 
regulatory  program  changes  and  an 
unusually  high  demand  for  staff  time." 
Texas  said  in  its  letter  than  there  is  only 
one  mine  in  Texas  which  conducts 
blasting  and  that  mine  conducts  limited 
blasting  only  once  a  year.  Texas  said 
that  as  a  result,  "there  has  been  a 
greater  public  expression  of  need  for 
regulation  in  the  areas  of  effluent 
limitations,  lands,  unsuitable  for  mining, 
prime  farmland,  and  violation 
abatement  periods."  Therefore,  these 


proposed  rules  were  given  priority 
attention.  Also,  Texas  said  that 
substantial  amounts  of  staff  time  were 
spent  preparing  OSMRE  action  plan 
reports  and  special  studies  and  in 
oversight  activities. 

OSMRE  is  seeking  comment  on  the 
State's  request  for  additional  time  to 
develop  and  adopt  a  blaster  certification 
program.  Section  850.12(b)  of  OSMRE's 
regulations  provides  that  the  Director. 
OSMRE,  may  approve  an  extension  of 
time  for  State  to  develop  and  adopt  a 
program  upon  a  demonstration  of  good 
cause. 

Additional  Determinations 

1.  Compliance  with  the  National 
Environmental  Policy  Act:  The 
Secretary  has  determined  that,  pursuant 
to  section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act:  On  August 
28, 1981,  the  Office  of  Management  and 
Budget  (OMB)  granted  OSMRE  an 
exemption  from  sections  3.  4,  7,  and  8  of 
Executive  Order  12291  for  actions 
directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.  ).  This  rule  would  not 
impose  any  new  requirements;  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  would  be  met  by  the  State. 

3.  Paperwork  Reduction  Act:  This 
does  not  contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507. 

Ust  of  Subjects  in  30  CFR  Part  943 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  June  13, 1986. 
James  W.  Workman, 

Deputy  Director,  Operations  and  Technical 
Services. 
(FR  Doc.  86-13880  Filed  6-18-86;  8:45  am] 
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DEPARTMEMT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

(CG08-«6-02] 

Drawbridge  Operation  Regulation; 
Bayou  Petit  Caillou,  LA 

agency:  U.  S.  Coast  Guard.  DOT. 
action:  Propose  rule. 

summary:  At  the  request  of  the 
Terrebonne  Parish  Consolidation 
Government,  the  Coast  Guard  is 
considering  a  change  to  the  regulation 
governing  the  operation  of  the  vertical 
lift  span  bridge  (DuPlantis  Bridge)  over 
Bayou  Petit  Caillou,  mile  29.9.  near 
Bourg,  Terrebonne  Parish,  Louisiana. 
This  proposed  change  would  require  the 
draw  of  the  bridge  to  open  on  at  least 
four  hours  notice  at  all  times.  Presently, 
the  draw  is  required  to  open  on  at  least 
twelve  hours  notice  from  9  p.m.  to  5  a.m. 
and  to  open  on  signal  from  5  a.m.  to  9 
p.m. 

This  proposal  is  being  made  because 
of  infrequent  requests  to  open  the  draw. 
This  action  should  relieve  the  bridge 
owner  of  the  burden  of  having  a  person 
constantly  available  at  the  bridge  from  5 
a.m.  to  9  p.m..  while  still  providing  for 
the  reasonable  needs  of  navigation. 
date:  Comments  must  be  received  on  or 
before  August  4, 1986. 
address:  Comments  should  be  mailed 
to  Commander  (obr).  Eighth  Coast 
Guard  District.  500  Camp  Street.  New 
Orleans,  Louisiana  70130.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  in  Room  1115  at  this 
address.  Normal  office  hours  are 
between  8:00  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Perry  Haynes,  Chief,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 
SUPPt^MENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 


communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
This  proposed  regulation  may  be 
changed  in  the  li^t  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  Perry 
Haynes.  project  officer,  and  Lieutenant 
Commander  James  Vallone,  project 
attorney. 

Discussion  of  Proposed  Regulation 

The  DuPlantis  Bridge  over  Bayou  Petit 
Caillou  at  mile  29.9  has  a  closed  position 
vertical  clearance  of  3.57  feet  above  high 
water.  Waterway  traffic  consists  of  an 
occasional  commercial  vessel  (mainly 
fishing/ shrimping  boats)  and 
recreational  craft.  Data  submitted  by 
Terrebonne  Parish  show  that  traffic  is 
infrequent.  The  bridge  had  229  openings 
during  the  year  1985,  or  a  monthly 
average  of  19.08  openings  (0.6  openings 
per  day). 

Considering  the  few  openings 
involved  for  the  bridge,  the  Coast  Guard 
feels  that  four  hours  advance  notice  can 
be  adopted  with  only  minimal  economic 
impact.  This  arrangement  will  allow 
relief  to  the  bridge  owner,  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

The  advance  notice  for  opening  the 
draw  would  be  given  by  placing  a 
collect  call  at  any  time  to  the 
Terreborme  Parish  Consolidated 
Government  at  (504)  868-3000,  or  to 
(504)  873-6734  between  the  hours  of  7:00 
a.m.  and  4:30  p.m.  From  afloat,  this 
contact  may  be  made  by  radiotelephone 
through  a  public  coast  station. 

The  Terrebonne  Parish  Consolidated 
Government  recognizes  that  there  may 
be  an  unusual  occasion  when  there  may 
be  a  need  to  open  the  bridge  on  less 
than  four  hours  notice  for  a  bonafide 
emergency,  or  to  operate  the  bridge  on 
demand  or  an  isolated  but  temporary 
surge  in  waterway  traffic,  and  has 
committed  to  doing  so  if  such  an  event 
should  occur. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that  few 
vessels  pass  through  the  bridge  as 
evidenced  by  the  1985  bridge  opening 
statistics.  The  vessels  that  pass  can 
reasonably  give  four  hours  notice  for  a 


bridge  opening  by  placing  a  collect  call 
to  the  bridge  owner  at  any  time  from 
ashore  or  afloat.  Mariners  requiring  the 
bridge  openings  are  mainly  repeat  users 
of  the  waterway  and  scheduling  their 
arrival  at  the  bridge  at  the  appointed 
time  should  involve  little  or  no 
additional  expense  to  them.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  ntunber  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regidation 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.4fl(c)(5): 
33  CFR  1.05-l(g). 

2.  Section  117.475  is  revised  to  read  as 
follows: 

$117,475    Little  (Pettt)  Cainou  Bayou. 

(a)  The  draws  of  the  S58  bridge,  mile 
25.7  at  Sarah,  and  the  Terrebonne  Parish 
(Smithridge)  bridge,  mile  26.6  near 
Montegut.  shall  open  on  signal;  except 
that,  from  9  p.m.  to  5  a.m.,  the  draws 
shall  open  on  signal  if  at  least  12  hours 
notice  is  given. 

(b)  The  draws  of  the  Terrebonne 
Parish  (DuPlantis)  bridge,  mile  29.9  near 
Bourg,  and  the  S24  bridge,  mile  33.7  at 
Presquille,  shall  open  on  signal  if  at 
least  four  hours  notice  is  given.  The 
draws  shall  open  on  less  than  four  hours 
notice  for  an  emergency,  and  shall  open 
on  signal  should  a  temporary  surge  in 
waterway  traffic  occur. 

Dated:  May  28. 1986. 
EJB.  Acklin. 

Captain.  U.S.  Coast  Guard  Commander,  8tA 
Coast  Guard  District  Acting. 
(FR  Doc.  86-13875  Filed  6-18-86;  8:45  am] 
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33  CFR  Part  117 

[CCQD09  86-11] 

Drawbridge  Operation  Regulations; 
Maumee  River,  OH 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule.  


summary:  At  the  requests  of  the  Ohio 
Department  of  Transportation  and  the 
City  of  Toledo.  Ohio,  the  Coast  Guard  is 
considering  a  change  to  the  operating 
regulations  of  the  Craig  Memorial 
highway  bridge,  mile  3.30  and  Cherry 
Street  bridge,  mile  4.30  over  the  Maumee 
River  in  Toledo.  Ohio,  by  permitting  the 
number  of  openings  for  pleasure  craft  to 
be  limited  during  certain  times  and  by 
permitting  the  bridge  owners  to  remove 
bridgetenders  during  certain  times  and 
only  open  the  bridges  for  the  passage  of 
vessels,  other  than  emergency  vessels 
and  vessels  in  distress,  if  at  least  a 
twelve  hour  advance  notice  is  given.         i 
This  change  is  being  considered  because 
of  an  increase  in  land  traffic  during  the     '• 
day  and  the  lack  of  requests  to  open  the 
draw  during  the  winter  months.  Also.        1 
the  Chessie  System  railroad  bridge,  mile 
1.07.  Norfolk  and  Western  railroad 
bridge,  mile  1.80  and  Conrail  railroad 
bridge,  mile  5.76  will  be  included  in  this    ; 
proposal  for  the  removal  of 
bridgetenders  during  the  winter  months 
in  order  to  maintain  consistency  on  the 
MaUmee  River  for  this  period  of  time. 
This  action  should  accommodate  the 
needs  of  vehicle  traffic,  relieve  the 
bridge  owners  of  the  burden  of  having  a    ! 
bridgetender  in  constant  attendance, 
and  still  provide  for  the  reasonable 
needs  of  navigation. 

date:  Comments  must  be  received  on  or  j 
before  August  4, 1986. 
ADDRESSES:  Comments  should  be  ' 

mailed  to  Commander  (obr).  Ninth  Coast  j 
Guard  District,  1240  East  Ninth  Street. 
Cleaveland.  Ohio  44199.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  1240  East  Ninth  Street. 
Room  2083D,  Cleveland,  Ohio.  Normal 
office  hours  are  between  the  hours  of 
6:30  a.m.  and  3:00  p.m..  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  W.  Bloom.  Jr.,  Chief,  Bridge 
Branch,  telephone  (216)  522-3993. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments 
or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowled^ent  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Ninth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 


The  proposed  operating  regulations  may 
be  changed  in  light  of  comments 
received. 

Drafting  Information:  The  drafters  of 
this  notice  are  Fred  H.  Mieser.  project 
officer,  and  Lt  R.  A.  Pelletier.  project 
attorney. 

Discussion  of  Proposed  Regulr.tions: 
Presently,  the  Cherry  Street  and  Craig 
Memorial  highway  bridges  open  on 
signal  at  all  times.  Bridgetenders  on  the 
highway  and  railroad  bridges  over  the 
Maumee  River  are  required  to  be  in 
constant  attendance  at  all  times  of  the 
year. 

From  April  1  through  December  14,  the 
proposed  change  to  the  operating 
regulations  would  allow  the  owners  of 
the  highway  bridges  to  operate  their 
bridges  on  a  regulated  schedule  for 
pleasure  craft  between  the  hours  of  7 
a.m.  and  11  p.m.,  seven  days  a  week. 
The  Craig  memorial  highway  bridge 
would  open  for  pleasure  craft  from  three 
minutes  before  to  three  minutes  after  the 
hour  and  half-hour  with  no  opening 
during  the  peak  vehicular  traffic  times  of 
7:30  a.m.  and  4:30  p.m.  The  Cherry  Street 
highway  bridge  would  open  for  pleasure 
craft  from  three  minutes  before  to  three 
minutes  after  the  quarter  and  three- 
quarter  hour  with  no  opening  during  the 
peak  vehicular  traffic  times  of  7:45  a.m. 
and  4:45  p.m.  These  regulated  periods  do 

I    not  apply  to  commercial  vessels  nor  will 
they  apply  to  the  railroad  bridges.  From 

i   11  p.m.  to  7  a.m.,  the  highway  bridges 

j   will  be  required  to  open  on  signal  for  all 
vessels. 

From  December  15  through  March  31, 
the  highway  and  railroad  bridges  would 
not  be  required  to  have  a  bridgetender 
in  constant  attendance  and  the  bridges 
would  open  on  signal  if  at  least  a  twelve 
hour  advance  notice  is  given. 

At  all  times,  the  bridges  would  be 
required  to  open  on  signal  as  soon  as 
possible  for  the  passage  of  public 
vessels  of  the  United  States,  state  or 
local  government  vessels  used  for  public 
safety  and  vessels  in  distress. 

This  change  has  been  requested  by 
the  owners  of  the  highway  bridges 
because  random  bridge  openings  for  the 
passage  of  pleasure  craft  cause  land 
traffic  tie-ups  and  because  of  the  lack  of 
requests  to  open  the  bridges  during  the 
winter  months.  Traffic  counts  show  that 
both  highway  bridges  have  an  average 
daily  traffic  volume  of  more  than  20,000 
vehicles  crossing  over  the  bridges. 
Bridlgetender  logs  show  that  opening  the 
draw  for  pleasure  craft  increased  from 
265  openings  in  1983  to  684  openings  in 
1984.  This  increase  in  openings  is  due  to 
an  increase  of  pleasure  craft  using  the 
Maumee  River.  An  increase  in  water 
level  is  also  causing  the  bridges  to  open 


for  some  pleasure  craft  that  could 
otherwise  pass  through  the  draws 
without  requiring  the  draws  to  open. 

Requests  for  opening  the  draws  of  the 
highway  and  railroad  bridges  during  the 
winter  months  are  so  minimal  that 
removing  the  bridgetenders  from  the 
bridges  during  this  priod  of  time  and 
requiring  a  twelve  hour  advance  notice 
to  open  the  bridges  should  meet  the 
reasonable  needs  of  navigation. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulations  and  non-significant  under 
the  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
CFR  11034;  February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
Commercial  vessels  would  be 
unaffected  except  during  the  winter 
months  when  the  bridges  would  be 
unattended  and  when  commercial 
navigation  is  minimal.The  periods  of 
time  when  the  highway  bridges  open  for 
pleasure  craft  on  a  regulated  schedule 
should  relieve  the  problem  of  land 
traffic  tie-ups  due  to  random  bridge 
openings  while  still  allowing 
recreational  boaters  to  navigate  the 
river.  Also,  the  periods  of  time  when  the 
bridges  are  unattended  would  relieve 
the  bridge  owners  of  having 
bridgetenders  on  duty  when  there  is 
little  or  no  navigation  on  the  river.  Since 
the  impact  of  this  proposal  is  expected 
to  be  so  minimal,  the  Coast  Guard 
certifies  that  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 


Proposed  RegiUatioiis: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  part  117  of  Title  33  of  the 
Code  of  Federal  Regulations  be 
amended  as  follows: 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  and  49  CFR  1.4S 
and  33  CFR  1.05-l(g). 

2.  It  is  proposed  that  Part  117  be 
amended  by  adding  a  new  section, 

S  117.855.  under  the  listing  for  the  State 
of  Ohio  to  read  as  follows: 

9117.855    Maumee  River 
(a)  The  draw  of  the  Craig  Memorial 
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highway  bridge,  mile  3.30,  at  Toledo, 
shall  operate  as  follows: 

(1)  From  April  1  through  December 

(i)  Between  the  hours  of  7  a.m.  and  11 
p.m..  the  draw  need  open  only  from 
three  minutes  before  to  three  minutes 
after  the  hour  and  half-hour  with  no 
opening  required  at  7:30  a.m.  and  4:30 
p.m.  for  pleasure  craft;  for  commercial 
vessels,  during  this  period  of  time,  the 
draw  shall  open  on  signal  as  soon  as 
possible. 

(ii)  Between  the  hours  of  11  p.m.  and  7 
a.m.  the  draw  shall  open  on  signal  for 
commercial  vessels  and  pleasure  craft. 

(2)  From  December  15  through  March 
31.  no  bridge  tenders  are  required  to  be 
on  duty  at  the  bridge  and  the  draw  shall 
open  on  signal  for  commercial  vessels 
and  pleasure  craft  if  at  least  a  twelve 
hour  advance  notice  is  given. 

(b)  The  draw  of  the  Cherry  Street 
highway  bridge,  mile  4.30.  at  Toledo, 
shall  operate  as  follows: 

(1)  From  April  l.through  December 
14— 

(i)  Between  the  hours  of  7  a.m.  and  11 
p.m..  the  draw  need  open  only  from 
three  minutes  before  to  three  minutes 
after  the  quarter  and  three-quarter  hour 
with  no  opening  required  at  7:45  a.m. 
and  4.45  p.m.  for  pleasure  craft;  for 
commercial  vessels,  during  this  period  of 
time,  the  draw  shall  open  on  signal  as 
soon  as  possible. 

(ii)  Between  the  hours  of  11  p.m.  and  7 
a.m.,  the  draw  shall  open  on  signal  for 
commercial  vessels  and  plesure  craft. 

(2)  From  December  15  through  March 
31,  no  bridgetenders  are  required  to  be 
on  duty  at  the  bridge  and  the  draw  shall 
open  on  signal  for  commercial  vessels 
and  pleasure  craft  if  at  least  a  twelve 
hour  advance  notice  is  given. 

(c)  The  draws  of  the  Chessie  system 
railroad  bridge,  mile  1.07,  Norfolk  and 
Western  railroad  bridge,  mile  1.80  and 
Conrail  railroad  bridge,  mile  5.76,  all  at 
Toledo,  shall  operate  as  follows: 

(1)  From  April  1  through  December  14. 
the  draws  shall  open  on  signal  for  all 
vessels. 

(2)  From  December  15  through  March 
31.  no  bridgetenders  are  required  to  be 
on  duty  at  the  bridges  and  the  draws 
shall  open  on  signal  for  commercial 
vessels  and  pleasure  craft  if  at  least  a 
twelve  hour  advance  notice  is  given. 

(d)  At  all  times,  the  birdges  Hsted  in 
this  section  shall  open  as  soon  as 
possible  for  public  vessels  of  the  United 
States,  state  or  local  government  vessels 
used  for  public  safety  and  vessels  in 
distress. 


Dated:  June  6, 1986. 
A.M.  Danielsen. 

Read  Admiral,  U.S.  Coast  Guard  Commander, 
Ninth  Coast  Guard  Disteict. 

(FR  Doc.  86-13876  Filed  6-18  86;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Discontinuance  of  Post  Offices  and 
EVnergency  Suspension  of  Service 

agency:  Postal  Service. 

ACTION:  Proposed  rule. 

summary:  This  revision  to  existing  rules 
is  proposed  to  reflect  the  Postal  ' 

Service's  new  management 
organizational  structure,  and  to  j' 

streamline  internal  procedures  by  I 

reducing  the  niunber  of  management 
reviews  required,  eliminating  excess         ' 
paperwork  (including  superfluous  forms 
and  transmittal  letters),  and  clarifying 
language. 

Proposed  modiHcations  in  ciurent 
procedures  include  transferring  final 
authority  to  approve  a  post  office 
discontinuance  from  the  Senior 
Assistant  Postmaster  General. 
Operations  Group  (now  designated  the 
Operations  Support  Group),  to  the 
Assistant  Postmaster  General,  Delivery 
Services  Department;  eliminating  the 
intermediate  review  of  proposals  at  the 
regional  level  of  management,  changing 
the  internal  flow  of  documents  to  reflect 
the  new  management  structure  of  the 
Postal  Service  (including  the  elimination 
of  district  offices),  and  modifying  the 
language  included  in  each  proposal  to 
discontinue  an  office  to  avoid  confused 
premature  appeals  to  the  Postal  Rate 
Commission.  Other  changes  are 
proposed  to  clarify  the  language  and 
intent  of  the  current  regulations, 
including  provisions  which  indicate 
which  types  of  actions  are  covered  by 
the  rules  concerning  discontinuance  of 
post  offices  and  which  types  of 
circumstances  may  justify  the 
suspension  of  operations  at  an  office. 
DATE:  Comments  must  be  received  on  or 
before  July  19, 1986. 
ADDRESS:  Written  comments  should  be 
mailed  or  delivered  to  the  Retail  and 
Customer  Services  Clerical  Operations 
Division,  Room  7226,  475  L'Enfant  Plaza 
West  SW,  Washington,  DC  20260-7225. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  in  Room 
7226,  at  the  above  address. 
FOR  FURTHER  INF0rU«AT10N  CONTACT: 
Mario  Principe,  (202)  268-3538. 


SUPPtEMENTARY  INFORMATION:  A  recent 
reorganization  of  the  Postal  Service's 
management  structure  eliminated 
district  offices  and  changed  the  role  of 
regional  offices.  The  reorganized 
structure  gives  the  74  new  field  divisions 
the  responsibility  and  authority  to 
handle  matters,  including  proposals  for 
the  discontinuance  of  post  offices,  which 
previously  required  district  and  regional 
approval.  The  proposed  revision  to 
existing  rules  would  realign  the 
discontinuance  process  to  fit  with 
divisional  responsibilities. 

The  transfer  of  final  reviewing 
authority  to  the  Assistant  Postmaster 
General,  Delivery  Services  Department, 
is  proposed  because  the  Assistant 
Postmaster  General  is  the  officer  most 
directly  concerned  with  the  retail  and 
delivei^  operations  of  post  offices.  The 
proposed  changes  would  also  reduce  the 
amount  of  paperwork  generated  by  post 
office  discontinuances  by  eliminating 
the  review  of  proposals  at  intermediate 
levels  and  by  channelling 
correspondence  directly  between  the 
divisional  offices  and  headquarters. 

Existing  rules  require  that  the  Postal 
Rate  Commission's  name  and  address 
appear  on  the  proposal  which  is  posted 
at  the  affected  post  office  for  60  days.  At 
this  stage  of  the  discontinuance  process 
no  final  decision  has  been  made,  and 
this  rule  has  led  customers  to  make 
premature  appeals  to  the  Postal  Rate 
Commission.  The  proposed  change 
would  revise  the  format  of  proposals  to 
ehminate  confusion  on  the  part  of  postal 
customers. 

Finally,  the  proposed  changes  would 
clarify  the  language  and  intent  of  the 
current  regulations.  When  it  adopted  the 
current  procedures  for  discontinuance  of 
post  offices  (42  FR  59082;  November  15, 
1977),  the  Postal  Service  explained  that 
these  rules  were  intended  to  apply 
solely  to  any  decision  to  close  or 
consolidate  an  independent  post  o^ice. 
not  to  actions  regarding  stations, 
branches,  or  contractor  operated 
facilities  such  as  Community  Post 
Offices.  The  proposed  changes  would 
express  this  intent  clearly  in  the  rules 
themselves.  The  proposed  changes 
would  also  list  additional  types  of 
circumstances  which  may  justify 
suspending  operations  at  a  post  office, 
and  clarify  that  the  list  is  intended  to  be 
illustrative,  not  all-inclusive. 

Although  exempt  by  39  U.S.C.  410(a) 
from  the  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking,  5  U.S.C.  553(b), 
(c),  the  Postal  Service  invites  public 
comments  on  the  following  proposed 
revisions  of  Part  113  of  the  Domestic 
Mail  Manual,  which  is  incorporated  by 


reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  404.  407.  406,  3001-3011,  3201-3219,  3403- 
3405,  3621,  5001;  42  U.S.C.  1973CC-13, 1973cc- 
14. 

2.  Sections  113.2  and  113.3  of  the 
Domestic  Mail  Manual  are  revised  to 
read  as  follows: 

113,2    Discontinuance  of  Post  Offices. 

.21    Introduction. 

.211    Coverage.  This  part  establishes 
the  rule  that  govern  the  Postal  Service's 
consideration  of  whether  an  existing 
independent  post  office  should  be 
discontinued.  The  rules  cover  any 
proposal  to  replace  an  independent  post 
office  with  a  station,  branch,  or 
contractor-operated  community  post 
office  through  consolidation  with 
another  independent  post  office,  as  well 
as  any  proposal  to  discontinue  an 
independent  post  office  without 
providing  a  replacement  facility.  These 
rules  do  not  apply  to  the  relocation  of  an 
independent  post  office,  or  to  the 
discontinuance  of  a  station,  branch,  or 
contractor-operated  community  post 


office  administratively  attached  to  an 
independent  post  office. 

.212    Requirements  of  Law.  Under  39 
United  States  Code  (U.S.C.)  404(b),  any 
decision  to  close  or  consolidate  a  post 
office  must  be  based  on  certain  specific 
criteria.  These  include  the  effect  on  the 
community  served;  the  effect  on 
employees  of  the  post  office;  compliance 
with  Government  policy  established  by 
law  that  the  Postal  Service  shall  provide 
a  maximum  degree  of  effective  and 
regular  postal  services  to  rural  areas, 
communities,  and  small  towns  where 
post  offices  are  not  self-sustaining;  the 
economic  savings  to  the  Postal  Service; 
and  any  other  factors  determined  to  be 
necessary  by  the  Postal  Service.  In 
addition,  certain  mandatory  procedures 
apply: 

a.  The  public  must  be  given  60  days 
notice  of  a  proposed  action  in  order  to 
enable  the  persons  served  by  a  post 
office  to  evaluate  the  proposal  and 
provide  comments. 

b.  Any  final  determination  to  close  or 
consolidate  a  post  office,  after  public 
comments  are  received  and  taken  into 
account,  must  be  made  in  wrriting  and 
must  include  findings  covering  all  of  the 
required  considerations. 

c.  The  written  determination  must  be 
made  available  to  the  persons  served  by 
the  office  at  least  60  days  before  the 
discontinuance  takes  effect. 

d.  Within  the  first  30  days  after  the 
written  determination  is  made  available, 
any  person  regularly  served  by  the 


affected  post  office  may  appeal  the 
decision  to  the  Postal  Rate  Commission. 

e.  The  Commission  may  affirm  the 
determination  of  the  Postal  Service  or 
retiuTi  the  matter  for  further 
consideration  but  may  not  modify  the 
determination. 

f .  The  Commission  is  required  by  39 
U.S.C.  404(b)(5)  to  make  a  determination 
on  the  appeal  no  later  than  120  days 
after  receiving  the  appeal. 

g.  A  summary  table  of  the  notice  and 
appeal  periods  under  the  statute  or- 
these  regulations  appears  in  Exhibit 
113.212. 

,213    Additional  Requirements. 
Section  113.2  includes:  (a)  rules  to 
ensure  that  the  community's  identity  as 
a  postal  address  will  be  preserved  and 
-  (b)  rules  for  consideration  of  a  proposed 
discontinuance  and  for  its 
implementation  if  approved.  These  rules 
are  designed  to  ensure  that  the  reasons 
which  lead  a  Field  Division  General 
Manager/Postmaster,  to  propose  the 
discontinuance  of  a  particular  post 
office  are  fully  articulated  and  disclosed 
at  a  stage  that  will  enable  customer 
participation  to  make  a  helpful 
contribution  toward  the  final  decision. 

.22    Preservation  of  Community 
Address. 

.221    Policy.  The  Postal  Service 
permits  the  use  of  a  community's 
separate  address  to  the  extent 
practicable. 
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PUBLIC  NOTICE  OP  PROPOSAL 


60-DAY 
COMMENT  PERIOD 


AS  LONG  AS  NEEDED 

FOR  CONSIDERATION  OF 

COMMENTS  AND  INTERNAL 

REVIEW 


^ 


1 

30  DAYS  FOR 
FILING  ANY 
APPEAL 

__* 


120  DAYS 
FOR  APPEAL 
CONSIDERATION 
AND  DECISION 


PUBLIC  NOTICE  OF  FINAL  DECISION 


AT  LEAST 
60-DAY  WAIT 
BEFORE  CLOSING 
POST  OFFICE 


.222    Assignment  of  ZIP  Code.  The 
ZIP  Code  for  each  address  formerly 
served  from  the  discontinued  post  office 
ordinarily  should  be  the  ZJP  Code  of  the 
facility  providing  replacement  service  to 
that  address.  In  appropriate 
circumstances,  the  ZIP  Code  originally 
assigned  to  the  discontinued  post  office 
may  be  retained  if  the  responsible  Field 
Division  General  Manager/Postmaster 
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Exhibit  113.212 


submits  a  request  with  justification  to 
the  Office  of  Address  Information 
Systems.  Headquarters,  before  the 
proposal  to  discontinue  the  post  office  is 
posted. 

a.  In  the  case  of  a  consoUdation,  the 
ZIP  Code  provided  for  the  replacement 
conununity  post  office,  station,  or 
branch  will  be  (1)  either  the  ZIP  Code 
originally  assigned  to  the  discontinued 


post  office  or  (2)  the  ZIP  Code  of  the 
replacement  facility's  parent  post  office, 
whichever  provides  the  most 
expeditious  distribution  and  delivery  of 
mail  addressed  to  the  customers  of  the 
replacement  facility. 

b.  If  the  ZIP  Code  is  changed  and  the 
parent  post  office  is  a  multi-ZIP  Coded 
office,  the  ZIP  Code  must  be  that  of  the 


delivery  area  within  which  the  facility  is 
located. 

.223    Post  Office  Name  in  Address.  If 
all  of  the  delivery  addresses  using  the 
name  of  the  post  office  to  be 
discontinued  are  assigned  the  same  ZIP 
Code,  each  customer  may  continue  to 
use  the  name  of  the  discontinued  post 
office  in  his  address,  instead  of  changing 
to  or  adding  the  name  of  the  post  office 
from  which  deUvery  is  provided  after 
the  discontinuance. 

.224    Name  of  Facility  Established  By 
Consolidation.  If  a  post  office  to  be 
discontinued  is  to  be  consolidated  with 
one  or  more  other  post  offices,  by 
establishing  in  the  place  of  the 
discontinued  post  office,  a  community 
post  office,  classified  or  contract  station, 
or  branch  affihated  with  another  post 
office  involved  in  the  consolidation,  the 
name  of  the  replacement  imtil  will  be 
the  same  as  the  name  of  the 
discontinued  post  office. 

.225    Listing  of  Discontinued  Post 
Offices.  The  names  of  all  post  offices 
discontinued  after  March  14, 1977.  are 
listed  in  an  appropriate  manner  in 
Postal  Service  official  directories,  such 
as  Publication  65,  National  Five-Digit 
ZIP  Code  and  Post  Office  Directory,  for 
mailing  address  purposes  only.  The  ZIP 
Codes  listed  for  discontinued  offices 
will  be  those  assigned  in  accordance 
writh  113.2. 

.23    Initial  Proposal 

.231    General.  If  Field  Division 
General  Management/Postmaster 
believes  that  the  discontinuance  of  a 
post  office  within  his  or  her 
responsibility  may  be  warranted,  the 
Field  Division  General  Manager/ 
Postmaster 

a.  Must  apply  the  standards  and 
procedures  in  113.23  and  113.24. 

b.  Must  investigation  the  situation. 

c.  May  propose  that  the  post  office  be 
discontinued. 

.232    Consolidation.  The  proposed 
action  may  include  a  consolidation  of 
post  offices  to  substitute  a  community 
post  office  or  a  classified  or  contract 
station  of  branch  for  the  discontinued 
post  oftice: 

a.  If  the  communities  served  by  two  or 
more  post  offices  are  being  merged  into 
a  single  incorporated  village,  town,  or 
city;  or 

b.  If  providing  a  replacement  facility 
is  necessary  to  maintain  regular  and 
effective  service  to  the  area  served  by 
the  post  office  being  considered  for 
discontinuance. 

.233    Views  of  Postmasters.  Whether 
the  discontinuance  under  consideration 
involves  a  consolidation  or  not,  the  Field 
Division  General  Manager/Postmaster 
must: 


a.  Discuss  the  matter  with  the 
postmaster  (or  the  officer-in-charge,  if 
there  is  a  vacancy  in  the  postmaster 
position)  of  the  post  office  being 
considered  for  discontinuance,  and  with 
the  postmaster  of  any  other  post  office 
that  would  be  affected  by  the  change: 
and 

b.  Encourage  these  officials  to  submit 
their  comments  and  suggestions  in 
writing  to  be  made  part  of  the  record  for 
further  consideration  and  review  of  the 
proposal. 

.234    Preparation  of  Written 
Proposal.  The  Field  Division  General 
Manager/Postmaster  must  gather  and 
preserve  for  the  record  all 
documentation  used  to  assess  the 
proposed  change.  If  the  Field  Division 
General  Manager/Postmaster  believes  • 
the  proposed  action  is  warranted,  he  or 
she  must  prepare  a  document  entitled. 
"Proposal  to  [Close]  [Consolidate]  the 
[Name]  Post  Office."  This  document 
must  provide  a  description  and  analysis 
of  the  proposal  that  is  sufficient  to 
disclose  both  to  higher  management  and 
to  the  persons  served  by  the  affected 
post  office  the  nature  and  justification  of 
the  proposed  changes  in  service.  The 
written  proposal  must  address  each  of 
the  following  matters  in  separate 
sections: 

a.  Responsiveness  to  Community 
Postal  Needs.  The  proposal  must  take 
into  account  the  policy  of  the 
Government,  as  established  by  law,  that 
the  Postal  Service  shall  provide  a 
maximum  degree  of  effective  and 
regular  postal  services  to  rural  areas, 
communities,  and  small  towns  where 
post  offices  are  not  self-sustaining.  The 
proposal  should  contrast  the  services 
available  before  and  after  the  proposed 
change;  should  describe  how  the 
changes  respond  to  the  postal  needs  of 
the  persons  served  by  the  post  office; 
and  should  highlight  any  particular 
aspects  of  service  that  might  be  less 
advantageous  to  the  persons  served  as 
well  as  Uiose  that  would  be  more 
advantageous. 

b.  Effect  on  Community.  The  proposal 
must  include  an  analysis  of  the  effect 
that  the  proposed  discontinuance  might 
have  on  the  community  served  by  the 
affected  post  office.  The  application  of 
the  requirements  in  113.22  must  he 
discussed  and  taken  into  account. 

c.  Effect  on  Employees.  The  written 
proposal  must  include  a  summary  of  the 
contemplated  effect  of  the  proposed 
change  on  the  postmaster  and  any 
supervisors  and  other  employees  of  the 
post  office  proposed  for  discontinuance. 
(The  Field  Division  General  Manager/ 
Postmaster  must  suggest  measures  to 
comply  with  personnel  regulations 


related  to  the  discontinuance  and 
consoUdation  of  post  offices.) 

d.  Economic  Savings.  The  proposal 
must  include  an  analysis  of  the 
economic  savings  to  be  gained  by  the 
Postal  Service  trom  the  proposed  action, 
including  the  cost  or  savings  expected 
from  eadi  of  the  major  factors 
contributing  to  the  overall  estimate. 

e.  Other  Factors.  The  proposal  should 
include  an  analysis  of  any  other  factors 
that  the  Field  Division  General 
Manager/Postmaster  determines  are 
necessary  to  a  complete  evaluation  of 
the  proposed  change,  to  be  weighed  in 
favor,  or  to  be  weighed  in  favor,  or  to  be 
weighed  against  the  proposed  action. 

f.  Summary.  The  proposal  must 
include  a  summary  that  explains  why 
the  proposed  action  is  considered 
necessary,  including  an  assessment  of 
how  those  factors  supporting  the  need 
for  the  proposed  change  outweigh  any 
negative  factors.  In  taking  competing 
considerations  into  account,  the  need  to 
provide  regular  and  effective  service 
must  be  paramount. 

g.  Notice.  The  proposal  must  include 
the  following  notice: 

THIS  IS  A  PROPOSAL  IT  IS  NOT  A 
FINAL  DETERMINATION  TO  [CLOSE] 
[CONSOLIDATE]  THIS  POST  OFHCE. 

If  a  final  determination  is  made  to 
[close]  [consolidate]  this  post  office, 
after  public  comments  on  this  proposal 
are  received  and  taken  into  account,  a 
notice  of  that  final  determination  will  be 
posted  in  this  post  office. 

The  final  determination  vfill  contain 
instructions  on  how  affected  customers 
may  appeal  that  decision  to  the  Postal 
Rate  Conunission. 

.24    Notice,  Public  Comment,  and 
Record. 

.241    Posting  Proposal  and  Comment 
Notice.  A  copy  of  the  written  proposal, 
together  with  a  signed  invitation  for 
comments,  must  be  prominently  posted 
in  each  post  office  that  would  be 
affected.  The  invitation  for  comments 
must: 

a.  Include  a  request  that  interested 
persons  provide  written  comments 
within  60  days,  to  a  stated  address, 
offering  specific  opinions  and 
information,  favorable  or  unfavorable, 
regarding  the  potential  effect  of  the 
proposed  change  on  postal  services  and 
on  the  community: 

b.  Indicate  that  copies  of  the  proposal 
with  attached  optional  comment  forms 
are  available  upon  request  in  the 
affected  post  offices;  and 

c.  Provide  a  name  and  telephone 
number  to  call  for  further  information 
and  questions. 
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-M2    Proposed  and  Comment  Notice. 
The  following  is  a  sample  format  which 
may  be  used  for  the  proposal  and 
comment  notice: 

Proposal  to  [Close]  [Consolidate]  the 
[Name]  Post  Office  and  Optional 
Comment  Fonn 

Attached  is  a  proposal  that  we  are 
considering  to  attempt  to  provide  your 
community's  postal  service  more 
economically  and  efficiently,  while  also 
providing  regular  and  effective  service. 
Please  read  the  proposal  carefully  and 
then  let  us  have  your  comments  and 
suggestions.  If  you  choose,  you  may  use 
the  form  provided  below.  Your 
conunents  will  be  carefully  considered 
and  will  be  made  part  of  a  public  record. 
If  you  use  the  form  provided  below  and 
need  additional  room,  please  attach 
additional  sheets  of  paper.  RetiuTi  the 
completed  form  to by . 

In  considering  this  proposal,  if  you 
have  any  questions  you  want  to  ask  a 

postal  official,  you  may  call whose 

telephone  number  is . 

I.  EflTect  on  Your  Postal  Services 

Please  describe  any  favorable  or 
unfavorable  effects  which  you  believe 
the  proposal  would  have  on  the 
regularity  or  effectiveness  of  your  postal 
service. 

IL  Effect  on  Your  Community 

Please  describe  any  favorable  or 
unfavorable  effects  which  you  believe 
the  proposal  would  have  on  your 
community. 

in.  Other  Comments 

Please  provide  any  other  views  or 
information  which  you  beheve  the 
Postal  Service  should  consider  in 
deciding  whether  to  adopt  the  proposal. 

(Date) 

(Signature  of  Postal  Customer) 

(Mailing  Address)   

(City)  (State)  (Zip  Code)    

.243    Other  Steps.  In  addition  to 
providing  notice  and  inviting  comment, 
the  Field  Division  General  Manager/ 
Postmaster  will  take  any  other  steps 
considered  necessary  to  ensure  that  the 
persons  served  by  the  post  office 
affected  understand  the  natiu%  and 
implications  of  the  proposed  action  (e.g., 
meeting  with  community  groups  and 
following  up  on  comments  received 
which  seem  to  be  based  on  incorrect 
assumptions  or  information).  Note.— 

a.  If  oral  contacts  develop  views  or 
information  not  previously  documented, 
whether  favorable  or  unfavorable  to  the 
proposal,  the  Field  Division  General 
Manager/Postmaster  should  encourage 
persons  offering  the  views  or 
information  to  provide  written 


comments,  in  order  to  preserve  them  for 
the  record. 

b.  The  Field  Division  General 
Manager/Postmaster  may  not  rely,  as  a 
factor  in  making  his  or  her  decision, 
upon  communications  received  from 
anyone  unless  submitted  in  writing  for 
the  record. 

^44    Record.  The  Field  Division 
General  Manager  must  maintain  as  part 
of  the  record  for  his  consideration  and 
for  review  by  the  Assistant  Postmaster 
General.  Delivery  Services  Department, 
all  of  the  documentation  gathered 
concerning  the  proposed  change. 
Note.— 

a.  The  record  must  include  all 
information  that  the  Field  Division 
General  Manger/Postmaster  has 
considered,  and  the  decision  must  stand 
on  the  record.  No  information  or  views 
submitted  by  customers  may  be 
excluded,  whether  or  not  it  tends  to 
support  the  proposal. 

b.  The  docket  number  assigned  to  the 
proposal  must  be  the  ZIP  Code  of  the 
office  proposed  for  closing  or 
consolidation. 

c.  The  record  must  include  a 
chronological  index  in  which  each 
document  contained  is  identified  and 
nuunbered  as  filed. 

d.  As  written  commimications  are 
received  in  response  to  the  public  notice 
and  invitation  for  comments,  they  will 
be  included  in  the  record. 

e.  A  complete  copy  of  the  record  must 
be  available  for  public  bispection  during 
normal  office  hours  at  the  post  office 
proposed  for  discontinuance  or  at  the 
post  office  providing  alternative  service, 
if  the  office  to  be  discontinued  was 
temporarily  suspended  in  accordance 
with  113.3,  Emergency  Suspension  of 
Service,  beginning  no  later  than  the  date 
upon  which  notice  is  posted  and 
extending  through  the  comment  period. 

f.  Copies  of  documents  in  the  record 
shall  be  provided  upon  request  and 
(except  for  the  proposal  and  comment 
form)  payment  of  fees  prescribed  by 
352.8  of  the  Administrative  Support 
Manual. 

.25    Consideration  of  Public  Comments 
and  Final  Local  Recommendation. 

,25i    Analysis  of  Comments.  Aitei 
waiting  not  less  than  60  days  after 
notice  has  been  posted  in  accordance 
with  113.241,  the  Field  Division  General 
Manager/Postmaster  will  prepare  an 
analysis  of  the  .public  comments 
received,  to  aid  his  or  her  consideration, 
and  for  inclusion  in  the  record.  U 
possible,  comments  subsequently 
received  should  also  be  included  in  the 
analysis.  The  analysis  should  list  cmd 
briefly  describe  each  of  the  points  which 
appear  favorable  to  the  proposal  and 


each  of  the  points  which  appear 
unfavorable  to  the  proposal,  and  should 
identify  to  the  extent  possible  how 
many  comments  supported  each  point 
listed. 

.252    Reevaluation  of  Proposal.  Upon 
completion  of  the  analysis,  the  Field 
Division  General  Manager/Postmaster 
will  review  the  proposal  and  reevaluate 
all  of  the  tentative  conclusions 
previously  made  in  light  of  the 
additional  information  and  views 
received  from  the  public  and  included  in 
the  record. 

a.  Discontinuance  not  warranted.  If 
the  Field  Division  General  Manager/ 
Postmaster  decides  not  to  proceed  with 
the  proposed  discontinuance,  the  Field 
Division  General  Manager/Postmaster 
will  post  in  the  post  office  considered 
for  discontinuance,  a  notice  that  the 
proposed  closing  or  consolidation  has 
been  determined  not  to  be  warranted. 

b.  Discontinuance  warranted.  U  the 
Field  Division  General  Manager/ 
Postmaster  decides  that  the  proposed 
discontinuance  is  justified,  the 
appropriate  sections  of  the  proposal  will 
be  revised  taking  into  account  the 
comments  received  from  the  public. 
Upon  completing  the  necessary 
revisions,  the  Field  Division  General 
Manager/Postmaster  will: 

(1)  Forward  the  revised  proposal 
together  with  the  entire  record  to  the 
Assistant  Postmaster  General.  Delivery 
Services  Department,  for  final  review. 

(2)  Attach  a  certification  that  all 
documents  included  in  the  record  are 
originals  or  true  and  correct  copies. 


.26    Postal  Service  Decision. 

.261    General.  The  Assistant 
Postmaster  General,  Delivery  Services 
Department  or  an  authorized  designee 
shall  review  the  Field  Division  General 
Manager/Postmaster's  proposal.  This 
review,  eind  the  decision  on  the 
proposal,  must  be  based  on  and 
supported  by  the  record  developed  by 
the  Field  Division  General  Manager/ 
Postmaster.  At  the  discretion  of  the 
Assistant  Postmaster  General,  the  Field 
Division  General  Manager/Postmaster 
may  be  instructed  to  provide  additional 
information  to  supplement  the  record. 
Each  such  instruction,  and  the  response, 
shall  be  added  to  the  record.  The 
decision  on  the  Field  Division  General 
Manager/Postmaster's  proposal,  which 
shall  also  be  added  to  the  record,  may 
approve  or  disapprove  the  proposal,  or 
retirni  it  for  further  action,  as  set  forth 
below. 

.262   Approval.  The  Assistant 
Postmaster  General  or  an  authorized 
designee  may  approve  the  Field  Division 
General  Manager/Postmaster's 


Federal  Register  /  Vol.  51,  No.  118  /  Thursday.  June  19,  1986  /  Proposed  Rules 


22319 


proposal,  with  or  without  making  fur ' 
revisions.  If  approved,  the  term  "Final 
Determination"  is  substituted  for 
"Proposal"  in  the  title.  A  copy  of  the 
Final  Determination  shall  be  provided  to 
the  Field  Division  General  Manager/ 
Postmaster.  The  Final  Determination 
shall  constitute  the  determination  of  the 
Postal  Service  for  the  purposes  of  39 
U.S.C.  404(b).  Each  Final  Determination 
must  include  the  following  notices: 

(1)  Supporting  Materials.  Copies  of  all 
materials  upon  which  this  Einal 
Determination  is  based  are  available  for 
public  inspection  at  the  (Name)  Post 
Office  during  normal  office  hours. 

(2)  Appeal  Rights.  This  Final 
Determination  to  (close)  (consolidate) 
the  (Name)  Post  Office  may  be  appealed 
by  any  person  served  by  that  office  to 
the  Postal  Rate  Commission,  1333  H 
Street  NW.,  Suite  300.  Washington,  DC 
20268-0001.  Any  appeal  must  be 
received  by  the  Commission  within  30- 
days  of  the  date  this  Final 
Determination  was  posted.  If  an  appeal 
is  filed,  copies  of  appeal  documents 
prepared  by  the  Postal  Rate 
Commission,  or  the  parties  to  the 
appeal,  will  be  made  available  for 
public  inspection  at  the  (name)  Post 
Office  during  normal  office  hours. 

.263    Disapproval.  The  Assistant 
Postmaster  General  or  an  authorized 
designee  may  disapprove  the  Field 
Division  General  Manager/Postmaster's 
proposal,  and  return  it  and  the  record  to 
the  Field  Division  General  Manager/ 
Postmaster  with  written  reasons  for 
disapproval.  The  Field  Division  General 
Manager/Postmaster  will  post  a  notice 
that  the  proposed  closing  or 
consolidation  has  been  determined  not 
warranted  in  each  office  where  notices 
were  posted  under  113.2. 

.264    Return  for  Further  Action.  The 
Assistant  Postmaster  General  or  an 
authorized  designee  may  return  the 
Field  Division  General  Manager/ 
Postmaster's  proposal  with  written 
instructions  to  give  additional 
consideration  to  specific  matters  in  the 
record,  or  to  obtain  additional 
information.  All  such  instructions  shall 
be  included  in  the  record. 

.665    Public  File.  A  copy  of  each  Final 
Determination,  and  a  copy  of  each 
disapproval  of  a  field  Division  General 
Manager/Postmaster's  proposal  shall  be 
placed  on  file  in  the  Postal  Service 
Headquarters  Library. 

.27    Implementation  of  Final 
Determination. 

.271    Notice  of  Final  Determination 
to  Discontinue  Post  Office. ' 

a.  The  Field  Division  General 
Manager/Postmaster  will  provide  notice 


of  the  Final  Determination  by  posting  a 
copy  prominentiy  in  the  affected  post 
office  or  offices.  The  date  of  posting 
shall  be  noted  on  the  first  page  of  the 
posted  copy  as  follows:  "Date  of  posting 

,  !»—".  The  Field  Division 

General  Manager/Postmaster  will  notify 
the  Assistant  Postmaster  General, 
Delivery  Services  Department  in  writing 
of  the  date  of  posting. 

b.  The  Field  Division  General 
Manager/Postmaster  will  ensure  that  a 
copy  of  the  completed  record  is  made 
available  for  public  inspection  during 
normal  office  hours  at  the  post  office  or 
offices  where  the  Final  Determination  is 
posted,  beginning  on  the  posting  date 
and  extending  for  a  period  of  30  days. 

c.  Copies  of  documents  in  the  record 
must  be  provided  upon  request  and 
payment  of  fees  prescribed  by  352.6  of 
tiie  ASM. 

.272    Implementation  of 
Determination  Not  Appealed.  If  no 
appeal  is  filed  pursuant  to  39  U.S.C. 
404(b)(5],  the  official  closing  date  of  the 
office  will  be  published  in  the  Postal 
Bulletin  effective  the  first  Saturday,  90 
days  after  the  Final  Determination  was 
posted.  A  Field  Division  General 
Manager/Postmaster  may  request 
approval  of  a  different  date  for  official 
discontinuance  by  including  the  request 
with  the  documents  submitted  to  the 
Assistant  Postmaster  General.  However, 
the  post  office  may  not  be  discontinued 
sooner  than  60  days  after  the  notice 
required  by  113.271  is  posted. 

.273    Actions  During  Appeal. 

a.  Implementation  of  Discontinuance. 
If  an  appeal  is  filed,  the  affected  post 
office  may  be  discontinued,  prior  to  final 
disposition  of  the  appeal,  only  by 
direction  of  the  Assistant  Postmaster 
General,  Delivery  Services  Department. 
However,  the  post  office  may  not  be 
discontinued  sooner  than  60  days  after 
the  notice  required  by  U3.271  is  posted. 

b.  Display  of  Appeal  Documents.  The 
Rate  Application  Division,  Law 
Department,  Headquarters  will  provide 
the  Field  Division  General  Manager/ 
Postmaster  with  copies  of  the  Postal 
Rate  Commission's  service  list  and  all 
pleadings,  notices,  orders,  briefs,  and 
opinions  filed  in  the  appeal  proceeding. 

(1)  The  Field  Division  General 
Manager/Postmaster  will  assure  that  a 
copy  of  each  of  these  docimients  is 
prominentiy  displayed  and  made 
available  for  inspection  by  the  public  in 
the  post  office  to  be  discontinued,  or  if  it 
has  been  or  is  discontinued,  in  the  post 
office  or  post  offices  serving  the 
customers  affected. 

(2)  All  documents  except  the 
Commission's  final  order  and  opinion 


must  be  displayed  until  the  final  order 
and  opinion  are  issued.  The  final  order 
and  opinion  must  be  displayed  for  a 
period  of  30  days. 

.274    Actions  Following  Appeal 
Decision. 

a.  Determination  Affirmed.  If  the 
Commission  dismisses  the  appeal  or 
affirms  the  Postal  Service's 
determination,  the  official  closing  date 
of  the  office  will  be  published  in  the 
Postal  Bulletin  effective  the  first 
Saturday,  90  days  after  the  Commission 
renders  its  opinion  if  not  previously 
implemented  under  .273a.  However,  the 
post  office  may  not  be  discontinued 
sooner  than  60  days  after  the  notice 
required  under  113.271  is  posted. 

b.  Determination  Returned  for  Further 
Consideration.  U  the  Commission 
returns  the  matter  for  further 
consideration,  the  Assistant  Postmaster 
General,  Delivery  Services  Department, 
will  direct  either  (1)  that  notice  be 
provided  in  accordance  with  113.262 
that  the  proposed  discontinuance  has 
been  determined  not  to  be  warranted,  or 
(2)  that  the  matter  be  returned  to  ^n 
appropriate  stage  under  these 
regulations  for  further  consideration 
according  to  such  instructions  as  may  be 
provided. 

113  J    Emergency  Suspension  of 
Service. 

.31    A  Field  Division  General 
Manager/Postmaster  may  suspend  the 
operations  of  any  post  office  under  his 
or  her  jurisdiction  when  an  emergency 
or  other  condition  requires  such  action. 
Circumstances  which  may  justify  a 
suspension  include  but  are  not  limited  to 
a  natural  disaster,  the  termination  of  a 
lease  when  other  adequate  quarters  are 
not  available,  the  lack  of  qualified 
persoiuiel  to  operate  the  office,  severe 
damage  to  or  destruction  of  the  office, 
and  the  lack  of  adequate  measures  to 
safeguard  the  office  or  its  revenues.  The 
Field  Division  General  Manager/ 
Postmaster  shall  provide  notice  of  any 
suspension  by  telephone  or  TWX  to  the 
Assistant  Postmaster  General,  Delivery 
Services  Department. 

.32    In  any  such  case,  if  it  is  proposed 
to  discontinue  a  suspended  office  rather 
than  restore  operations,  the  procedures 
of  113.2  must  be  followed.  All  notices 
and  other  documents  required  to  be 
posted  or  maintained  in  the  office  to  be 
discontinued  shall  be  posted  or 
maintained  in  the  post  office  or  offices 
temporarily  serving  the  customers  of  the 
post  office  where  operations  have  been 
suspended. 
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An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Frad  Egglastoo. 

Assistant  General  Counsel  Legislative 
Division. 

[FR  Doc  86-13020  Filed  S-lS-86;  8:45  am] 
loooc  mo-ta-a 


DEPARTVENT  OF  THE  INTERIOR 
Otlkm  of  the  Secf  tary 
43CFRPart11 

Natural  Resource  DamaQo 
AisesBnwntii  Extension  of  Comment 


aqency:  Department  of  the  Interior. 
action:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  May  5, 1986,  the 
Department  of  the  Interior  [Department) 
proposed  a  rule  establishing  simplified 
procedures  (type  "A"  procedures)  for 
assessing  damages  to  natural  resources 
from  a  discharge  of  oil  or  a  release  of  a 
hazardous  substance  and  compensable 
under  either  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  U.S.C.  9601  et  seq.,  or 
under  the  Clean  Water  Act  (CWA),  33 
U.S.C.  1251  et  seq.  (also  known  as  the 
Federal  Water  Pollution  Control  Act). 
The  Department  is  extending  the  period 
for  comment  on  the  proposed  regulation 
from  lune  19, 1986.  to  July  3, 1986. 
DATE:  Comments  on  the  proposed  rule 
(51  FR  16636)  must  be  submitted  by  July 
3, 1986. 

ADDRESS:  Comments  should  be  sent  to: 
Keith  Eastin,  Deputy  Under  Secretary, 
CERCLA  301  Project  Director,  Room 
4354,  Department  of  the  Interior,  1801 
"C"  Street,  NW..  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Eastin,  (202)  343-^183;  David 
Rosenberger,  (202)  343-1301;  or  Willie 
Taylor,  (202)  343-7531. 
SUPPLEMENTARY  INFORMATION:  On  May 

5, 1986.  the  Department  proposed  a  rule 
establishing  simplified  procedures  (type 
"A"  procedures)  for  the  assessment  of 
damages  for  injury  to.  destruction  of.  or 
loss  of  natural  resources  resulting  from  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance  for  the  purposes  of 
CERCLA  and  section  311(1)  (4)  and  (5)  of 
the  CWA.  The  May  5. 1986.  notice  stated 
that  the  proposed  rule  was  being 
developed  under  a  deadline  imposed  by 
the  court  in  State  of  New  Jersey  et  al.  v. 
Ruckelshaus  et  al,  Cir.  No.  84-1668 
(D.C.N.J.)  (now  Thomas),  modified  on 


February  3. 1966.  required  promulgation 
of  final  "A  regulations"  on  or  before 
October  7. 1986.  Because  of  that 
deadline,  the  notice  stated  that 
comments  on  the  proposed  rule  were  to 
be  submitted  on  or  before  )une  19, 1986. 

The  Department  received  numerous 
requests  from  the  pubhc  for  additional 
thne  to  comment  on  this  proposed  rule. 
The  Department  intends  to  petition  the 
court  to  approve  a  modification  in  the 
schedule  for  the  promulgation  of  the 
final  "A"  regulations.  While  awaiting 
the  court's  ruling  on  this  motion,  the 
Department  is  extending  the  comment 
period  to  July  3, 1986.  If  the  court  rules 
favorably  upon  the  motion,  the  comment 
period  will  then  be  extended  further  to 
ensure  that  all  members  of  the  pubhc 
have  adequate  time  to  conunent  fully  on 
this  proposed  rule. 

Dated:  June  16, 1986. 
Keith  E.  Eastiii. 
Deputy  Undersecretary. 
[FR  Doc.  88-13652  Filed  6-18-66;  6:45  am] 
MLLJNQ  COOC  4310-ie-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  86-231,  RM-5293] 

Radio  Broadcasting  Services;  Rocky 
Mount,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  i>etition  by  WNLB  Radio. 
Inc..  proposing  the  allotment  of  Channel 
260A  to  Rocky  Mount,  Virginia,  as  that 
conunimity's  first  FM  service. 
DATES:  Comments-must  be  filed  on  or 
before  August  4. 1986.  and  reply 
comments  on  or  before  August  19. 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Peter  Gutmann. 
Pepper  &  Corazzini,  1776  K  Street  NW.. 
Washington,  DC  20006  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-231,  adopted  May  3a  1986.  and 
released  June  11. 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hoiuv  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  bom  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
MaikUpp, 

Chief,  Allocations  Branch,  Mass  Media 
Bureau. 

(FR  Doc  86-13885  Filed  &-16-88;  8:45  am) 
sauNQ  COM  e712-01-« 


47  CFR  Part  73 

[MM  Docket  Na  86-144] 

Radio  Broadcasting;  Review  of 
Technical  Parameters  for  FM 
Allocations 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  order  extending 
time. 

SUMMARY:  Action  taken  herein  extends 
the  time  for  filing  comments  and  replies 
to  comments  in  response  to  the  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  86-144  (51  FR  15927.  April  29. 1986). 
This  notice  requested  comment  on 
amendment  of  the  Commission's  Rules 
regarding  the  technical  parameters  of 
the  FM  Allocation  rules.  The  extension 
of  time  was  requested  by  the  National 
Association  of  Broadcasters. 

DATES:  Comments  are  due  on  or  before 
August  11. 1986,  and  replies  to 
conunents  are  due  on  or  before  August 
26.1986. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Lewis,  Mass  Media  Bureau, 
(202)  632-9660. 

SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  for  Filing 
Conunents  to  Notice  of  Proposed  Rule 
Making 

[MM  Docket  No.  86-144) 

In  the  matter  of  review  of  Technical 
Parameters  for  FM  Allocation  Rules  of  Part 
73,  Subpart  B.  FM  Broadcast  Stations. 

Adopted:  June  10. 1986. 

Released:  June  12, 1986. 

By  the  Chief,  Mass  Media  Bureau. 

1.  The  deadlines  for  filing  comments 
and  reply  comments  in  this  proceeding 
are  currently  June  12. 1986  and  June  27, 
1986,  respectively.  On  June  2, 1986,  the 
National  Association  of  Broadcasters 
[NAB]  filed  a  motion  to  extend  these 
deadlines  60  days  to  August  11, 1986  and 
August  26, 1986. 

2.  In  support  of  its  motion,  NAB  states 
that  the  Notice  of  Proposed  Rule  Making 
in  this  proceeding  seeks  comment  on 
several  complex  issues  regarding  the 
technical  parameters  of  the  FM 
allocation  rules  and  that  the  allotted 
time  for  filing  comments  is  inadequate 
to  analyze  and  respond  to  all  issues 
raised.  In  particular,  the  NAB  states  that 
issue  5,  which  deals  with  the 
intermediate  frequency  taboos  of  FM 
allocations,  cannot  be  adequately 
addressed  without  extensive  testing  of 
current  FM  receivers.  Thus,  the  NAB 
requests  the  extension  of  time  to 
perform  such  testing.  Finally,  the  NAB 
notes  that  while  the  other  issues  in 
question  do  not  require  testing,  they  are 
of  extreme  importance  to  broadcasters 
and  the  additional  time  would  be 
beneficial  in  formulating  an  informative 
response  to  the  Commission. 

3.  We  recognize  that  the  subject 
Notice  did  include  many  complex 
proposals  and  that  issue  5  is  the  most 
technically  challenging.  Therefore,  we 
will  extend  the  comment  period  as 
requested  by  the  NAB.  We  believe  that 
this  will  provide  the  NAB  and  others 
with  su^icient  time  to  adequately 
review  this  matter. 

4.  Accordingly,  it  is  ordered  that  the 
time  for  filing  comments  to  the  above 
referenced  Notice  is  extended  to  and 
including  August  11, 1986  and  August  26, 
1986,  for  reply  comments. 

5.  This  action  is  taken  pursuant  to  the 
authority  found  in  sections  4(i],  5(c)(1),    . 
and  303(r)  of  the  Commimications  Act  of 
1934,  as  amended,  and  section  0.281  of 
the  Commission's  Rules. 


Federal  Communications  Commission. 

lames  C.  McKinney. 

Chief,  Mass  Media  Bureau. 

[FR  Doc.  86-13884  Filed  6-18-86:  8:45  am] 

BIUJNO  CODE  e712.01-M 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Comment 
Period  on  Proposal  to  Reclassify 
Ranched  Nile  Crocodile  Populations  in 
Zimbabwe  from  Endangered  to 
Threatened  by  Similarity  of 
Appearance 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

summary:  The  Service  extends  the 
comment  period  on  a  proposed  rule  to 
reclassify  ranched  Nile  crocodile 
populations  in  Zimbabwe  from 
endangered  to  threatened  by  similarity 
of  appearance. 

dates:  Comments  on  this  proposal  must 
be  received  by  July  10, 1986. 
ADDRESS:  Comments  and  other 
information  concerning  the  proposal 
should  be  sent  to  the  Associate 
Director — Federal  Assistance/Office  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Washington.  DC  20240. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Nile  crocodile  occurs  along  the 
lower  Nile,  and  in  parts  of  tropical  and 
southern  Africa,  and  Madagascar.  In 
Zimbabwe,  there  are  five  ranches  that 
raise  Nile  corcodiles  for  the  purpose  of 
exporting  skins.  In  1983,  the  Conference 
of  the  Parties  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  moved  ranched  Nile  Crocodile 
populations  in  Zimbabwe  from 
Appendix  I  to  II.  This  change  in  status 
recognizes  that  ranched  populations  are 
not  in  immediate  danger  of  extinction, 
but  that  there  is  still  a  need  to  regulate 
trade  of  these  animals. 

On  March  7, 1986  (51  FR  7965],  the 
Service  published  a  proposed  rule  to 
reclassify  ranched  Nile  crocodiles  in 
Zimbabwe  from  endangered  to 
threatened  by  similarity  of  appearance 
under  section  4  of  the  Endangered 


Species  Act  of  1973,  as  amended,  16 
U.S.C.  1533.  Because  the  Government  of 
Zimbabwe  did  not  have  enough  time  to 
comment  on  the  proposed  rule,  and 
because  the  Service  desires  to  avail 
itself  of  the  most  complete  and  current 
information  available  in  deciding  a  final 
course  of  action,  the  period  for  comment 
on  this  proposal  is  extended  to  July  10, 
1986.  All  information  received  by  July 
10, 1986  will  be  considered.  The  Service 
hereby  requests  all  interested  parties  to 
provide  any  additional  information 
regarding  ranched  populations  of  Nile 
crocodiles  in  Zimbabwe. 

Authority. — Endangered  Species  Act  of  1973 
[16  U.S.C.  1531  et  seq.;  Pub.  L  93-205,  87  Stat. 
884;  Pub.  L  94-359.  90  Stat.  911;  Pub.  L  95- 
632,  92  Stat.  3751;  Pub.  L  96-159.  93  Stat.  1255; 
Pub.  L  97-304,  96  Stat.  1411). 

List  of  Subjects  m  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Dated:  May  30, 1986. 
P.  Daniel  Smith, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  86-13826  Filed  6-18-86;  8:45  am] 

BILUNG  CODE  4310-5S-W 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atomospheric 
Administration 

50  CFR  Part  652 

Atlantic  Surf  Clam  and  Ocean  Ouahog 
Fisheries;  Public  Hearing 

agency:  National  Marine  Fisheries 
Service  [NMFS],  NOAA,  Commerce. 
ACTION:  Notice  of  public  hearing. 


SUMMARY:  The  Mid-AUantic  Fishery 
Management  Council  will  hold  a  public 
hearing  for  the  purpose  of  public  input 
on  whether  the  quarterly  surf  clam 
allocations  for  the  Georges  Bank  Area 
should  be  revised  and  whether  the 
quarterly  and  annual  surf  clam  quarterly 
quota  adjustment  provision  should  be 
revised. 

DATE:  The  hearing  will  be  held  at  3:45 
pm  on  Tuesday,  luly  8, 1986.  Comments 
on  the  issue  must  be  received  on  or 
before  July  21, 1986. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Days  Inn,  100  Hopkins  Place, 
Baltimore,  MD  21201.  Comments  on  the 
issue  should  be  sent  to  Mr.  )ohn  C. 
Bryson,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115  Federal  Building,  300  South  New 
Street,  Dover.  DE  19901. 


JM   i 
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FOA  Fwrmai  mformation  contact: 

John  C  Bryson.  (302)  674-2331. 
SUPPLEMENTARY  INFOMiATION:  The 

regulations  implementing  Amendment  6 
to  the  Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  were  published  on  August  14, 
1985.  (50  FR  32707)  and  May  12, 1986.  (51 
FR  17346).  The  regulations  contain  at 
S  652.21(c)(2)  a  provision  that  the  annual 
surf  clam  quota  for  the  Georges  Bank 
Area  is  divided  into  quarterly  quotas, 
with  the  first  and  fourth  quarters 
(January-March  and  October-December) 
each  allocated  10  percent  of  the  annual 
quota  and  the  second  and  third  quarters 


(April-June  and  Jidy-September)  each 
allocated  40  percent  of  the  annual  quota. 
The  regulations  contain,  at  $  652.21(a)(3) 
for  the  Mid-Atlantic  Area;  at 
9  652.21(b)(3)  for  the  Nantucket  Shoals 
Area;  and  at  i  652.21(c)(3)  for  the 
Georges  Bank  Area,  a  provision  that  if 
the  catch  of  surf  clams  falls  more  than 
5,000  bushels  of  the  quarterly  quota  for 
the  Area,  the  Secretary  will  add  the 
amount  of  the  shortfall  to  the  succeeding 
quarterly  quota;  that  if  the  actual  catch 
exceeds  the  quarterly  quota,  the  amount 
of  the  excess  will  be  deducted  from  the 
succeeding  quarterly  quota;  and  that 
adjustments  from  the  last  quarterly 


period  would  be  carried  over  to  the  first 
quarterly  period  of  the  next  year,  except 
that  no  more  than  10  percent  of  the 
annual  quota  may  be  carried  over  into 
the  next  yeckr  for  the  Nantucket  Shoals 
and  Georges  Bank  Areas. 

The  Council  is  seeking  public 
comment  on  whether  any  or  all  of  those 
provisions  should  be  revised  at  this 
time. 

Dated:  June  16, 1986. 
Monis  M.  PaUozii, 

Director.  Office  of  Enforcement 

[FR  Doc.  86-13929  Filed  6-lft-«6;  8:45  am] 
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Tt)i8  section  o<  the  FEDERAL  REGISTER 
contains  documents  ott>er  ttian  mles  or 
proposed  mles  that  are  applicable  to  tt>e 
put>llc.   Notices  of  hearings  and 
Investigations,  committee  meetings,  agency 
decisions  and  rufings,  deiegations  of 
authority,  fikng  of  petitions  and 
applications  and  agency  statements  o< 
organization  arKJ  furK:tons  are  examples 
of  documents  appearing  in  this  section. 


DEPARTWKNT  OF  AGRICULTURE 

Sod  Conservation  Service 

Felts  Park  Critical  Area  Treatment 
RCAD  Measure,  Virginia 

aoenct:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C} 
of  the  National  Environmental  I\>licy 
Act  of  1960;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agricultiu%,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Felts  Park  Critical  Area  Treatment 
RC&D  Measure,  City  of  Galax,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  W.  Spieth,  Acting  State 
Conservationist,  Soil  Conservation 
Service,  400  North  Eighth  Street. 
Richmond.  Virginia  23240-9999. 
telephone  (804)  771-2455. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings,  Mr.  James  W.  Spieth,  Acting 
State  Conservationist,  has  determined 
that  the  preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
constructing  400  feet  of  diversion  and 
seeding  0.2S  acres  of  eroding  park  land 
in  the  City  of  Galax.  Virginia. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  bees 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 


Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  James  W.  Spieth,  Acting  State 
Conservationist. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Executive  Order 
12372  regarding  inter-govemment  review  of 
federal  and  federally-assisted  programs  and 
profects  is  applicable} 

Dated:  June  11, 1986. 
James  W.  Spieth.  ' 

Acting  State  Conservationist 
(FR  Doc.  86-13911  Filed  6-18-86;  &45  am] 
BtujNO  cooe  S4i*-ie-«i 


McMillan  Parle  Critical  Area  Treatment 
RC&D  Measure  Plan,  Aricanaas 

AOENCY:  Soil  Conservation  Service. 

USDA. 

action:  Notice  of  a  finding  of  no 

significant  impact 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  enrironmental  impact 
statement  is  not  being  prepared  for  the 
McMillan  Park  RC&D  Measure  Plan, 
Polk  Coimty,  Aricansas. 
FOR  FURTHER  INFORMATION  CONTACT 
Jack  C.  Davis,  State  Conservationist 
Soil  Conservation  Service,  2405  Federal 
Office  Building.  700  West  Capitol 
Avenue.  Little  Rock.  Arkansas  72201, 
telephone  (501)  378-5445. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environmentaL  As  a  result  of  these 
findings.  Jack  C.  Davis,  State 
Conservationist  has  determined  that  the 


preparation  and  review  of  an 
envirormiental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for  the 
treatment  of  approximately  two  acres  of 
critically  eroding  area  in  McMillan  Park 
which  is  located  within  the  city  of  Mena, 
Arkansas.  These  critically  eroding  areas 
will  be  treated  by  shaping,  grading, 
vegetating,  stabilizing  streambanks  and 
providing  subsurface  drainage  for  wet 
areas. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FNSI  are  available  to  fill 
copy  requests  at  the  above  address. 
Basic  data  developed  during  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  contacting  Jack 
C  Davis. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

"(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  witfi  State 
and  local  officials)" 

Dated:  June  la  1986. 
JackCDavi*, 
State  Conservationist 
[FR  Doc.  86-13809  Filed  6-18-8a-  8:45  am) 
BiujNO  cooe  S4io-i*-a 


Availability  of  a  Record  of  Decision, 
Middle  Grave  Creek  Watershed,  West 
Virginia 

AGENCY:  Soil  Conservation  Service. 
ACTION:  Notice  of  availabitity  of  a 
record  of  decision. 

SUMMARY:  Rollin  N.  Swank,  responsible 
Federal  official  for  projects 
administered  under  this  provisions  of 
Pub.  L  83-566, 16  U.S.C.  1001-1008,  in 
the  State  of  West  Virginia,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  Middle  Grave  Creek  Watershed 
project  is  available.  Single  copies  of  this 
record  of  decision  may  be  obtained  from 


JM  I 
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IM  I 


Rollin  N.  Swank  at  the  address  shown 
below. 

FOn  FURTHER  INFORMATION  CONTACT: 

Rollin  N.  Swank,  State  Conservationist, 
Soil  Conservation  Service,  75  High 
Street,  Room  301,  Morgantown.  West 
Virginia  26505.  telephone  (304)  291-4151. 

Dated:  June  \0, 1986. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  State  and  local  review 
procedures  for  Federal  and  federally  assisted 
programs  and  projects  are  applicable) 

Roffin  N.  Swank. 

State  Conservationist 

[FR  Doc.  8ft-13807  Filed  6-18-88;  8:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Meeting 

AQENCr.  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

action:  Notice  of  ATBCB  meeting. 

summary:  The  Architectiu-al  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  has  scheduled  a  meeting 
to  be  held  from  10:00  am  to  1:00  pm,  on 
Wednesday,  June  25, 1986,  to  take  place 
in  Department  of  Transportation 
Conference  Room  2230,  400  Seventh 
Street  SW,  Washington.  DC. 

Items  on  the  agenda:  presentation  of 
FY  1988  budget  request;  procedures  for 
reprogramming  funds;  publication  of 
section  540  rule  (if  approved  by  Justice); 
ATBCB  draft  comments  on  USPS  Interim 
Standards  for  leased  buildings;  report  on 
aircraft  boarding  chairs  contract;  report 
on  hand  anthropometrics  contract. 

DATE  Wednesday,  June  25, 1986—10:00 
am-lK)0  pm. 

ADDRESS:  Department  of  Transportation 
Conference  Room  2230,  400  Seventh 
Street  SW.,  Washington.  DC. 

AU  other  committees  of  the  ATBCB 
will  meet  on  Monday  and  Tuesday.  Jime 
23  and  24. 1986.  in  the  Department  of 
Transportation  Conference  Room  2230. 
400  Seventh  Street  SW..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Larry  Allison.  Special  Assistant  for 

External  Affairs.  (202)  245-1591  (voice  or 

TDD). 

Margaret  MUner, 

Executive  Director. 

(FR  Doc  86-13806  Filed  6-18-86:  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Intmmatlonal  Trad*  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

Correction 

In  FR  Doc.  86-13065  appearing  on 
page  21011  in  the  issue  of  Tuesday.  June 
10, 1986,  make  the  following  correction: 

In  the  third  column,  in  the  table,  the 
period  for  "Carbon  Black  from  Mexico" 
(next  to  last  entry)  should  read  "Ol/Ol/ 
85-12/31/85". 

BIUJNO  CODE  1S06-01-M 


[Dodcet  Number  1617-01  and  1616-01] 

Datalec,  Ltd.  and  Bryan  V.  Williamson, 
Respondents;  Order 

On  May  15, 1986,  the  Administrative 
Law  Judge  issued  his  Decision  and 
Order  in  the  matter  of  Datalec,  Ltd.  and 
Bryan  V.  Williamson  which  was 
referred  to  me  pursuant  to  section  13(c) 
of  the  Export  Administration  Act  of 
1979.  50  U.S.C.  app.  2401-2420  (1982).  as 
amended  by  the  Export  Administration 
Act  Amendments  of  1985.  Pub.  L  99-64, 
99  Stat.  120  Only  12. 1985)  and  15  CFR 
338.8(a)  for  flnal  action. 

In  1968,  Williamson  was  denied  all 
U.S.  export  privileges  for  an  indefinite 
period.  Upon  general  review  of  the 
denial  order,  Williamson's  denial  period 
was  set  to  a  Fixed  date  terminating  on 
May  31. 1981.  Between  January  1980  and 
July  1980.  Williamson,  acting  as 
managing  director  and  majority 
shareholder  of  Datalec.  Ltd..  caused, 
aided  and  abetted  Datalec's 
participation  in  3  U.S.  export 
transactions.  By  his  involvement  in  the  3 
U.S.  export  transactions,  Williamson 
violated  the  terms  of  the  denial  order 
and  S  S  387.2  and  387.4  of  the  Export 
Administration  Regulations. 

Datalec.  Ltd.  engaged  in  the  3  export 
transactions  involving  a  person  subject 
to  a  denial  order.  Datalec.  Ltd.  was 
named  ultimate  consignee  in  each  of  the 
3  aforementioned  export  transactions. 
Datalec.  Ltd.  violated  S  387.12  because  it 
participated  in  the  transaction  involving 
Williamson  (a  denied  party).  The 
Administrative  Law  Judge  issued  an 
order  denying  export  privileges  to 
respondents  for  twenty  years. 

The  appropriate  sanction  in  this  case 
is  a  denial  period  limited  to  20  years. 
Evidence  adduced  at  the  Hearing 
supports  a  finding  of  "related  person" 
status  to  the  following  company  and 
individuals  who  are  accordingly  subject 
to  the  provisions  of  this  order 


Datagon,  GmbH.  Bruehler  Strasse  2,500 

Cologne  50.  Federal  Republic  of 

Germany 
Ivor  Edwards.  33  Stuckton  Road, 

Newport  Givent.  Wales.  U.K. 
Christopher  A.  Carrigan.  #4  St.  Mary's. 

Close  Bransgore  Christ  Church, 

Dorset.  England. 

Additionally,  I  remand  to  the 
Administrative  Law  Judge  (ALJ)  the 
related  party  issue  as  to  Martin  Coyle, 
Swerther  Strasse  195,  D-5050  Bruel, 
Federal  Republic  of  Germany,  for 
additional  review  of  information 
concerning  Mr.  Coyle's  status.  Mr.  Coyle 
will  have  fifteen  (15)  working  days  from 
the  date  of  this  Order  to  provide  the  ALJ 
with  such  information  as  he  desires.  If 
he  provides  no  additional  information 
within  such  period,  then  this  Order  shall 
apply  to  him  as  final  agency  action  as 
though  no  extension  of  time  has  been 
granted.  If  he  does  provide  information 
in  a  timely  fashion,  the  ALJ  will  have 
five  (5)  working  days  from  the  date  of 
receipt  to  issue  his  decision  as  to  Mr. 
Coyle. 

Having  affirmed  the  record  and  based 
on  the  facts  addressed  in  this  case,  I 
affirm  the  Order  of  the  Administrative 
Law  Judge.  This  constitutes  final  agency 
action  on  this  matter,  except  as  to  Mr. 
Coyle. 

Dated:  June  16, 1986. 
Paul  Freedenbeig, 

Assistant  Secretary  for  Trade  Administration. 
(FR  Doc.  86-13861  Filed  6-18-86;  8:45  a.m.] 
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National  Oceanic  and  Atmospheric 
Administration 

(P108H] 

Application  for  Marine  Mammal  Permit; 
Marine  Animal  Productions,  Inc. 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant;  a.  Name  Marine  Animal 
Productions,  Inc.  b.  Address  P.O.  Box 
4078,  Gulfport  Mississippi  39502-4078. 

2.  Type  of  Permit:  Public  Display. 

3.  Name  and  Number  of  Marine 
Mamjnals:  Atlantic  bottlenose  dolphins 
(tursiops  truncatus)  8,  California  sea 
lions  (Zalophus  califomianus)  4. 

4.  Type  of  Take:  Beach  stranded  and/ 
or  captive  bom  California  sea  lions  will 
be  taken.  Atlantic  bottlenose  dniphins 
will  be  captured. 


5.  Location  of  Activity:  California,  and 
between  Mobile  Bay  and  Mississippi 
River. 

6.  Period  of  Activity:  3  years. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facihties  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Ail  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street,  NW.,  Washington. 
DC; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida  33702; 
and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 

Dated:  June  11, 1966. 
Samuel  W.  McKaam 

Chief  of  Management  and  Budget  Staff, 
National  Marine  Fisheries  Service. 
(FR  Doc.  86-13931  Filed  6-18-86;  8:45  am) 
BHXMacooc  ssw-a-M 


Marine  Mammals;  Issuance  of  General 
Permit 

A  general  permit  was  issued  on  June 
16. 1986.  to  FEDERPESCA.  Rome.  Italy 
to  take  marine  mammals  incidental  to 
commercial  fishing  operations  under 


Category  1:  Towed  or  Dragged  Gear 
pursuant  to  50  CFR  216.24. 

The  genreal  permit  allows  the  taking 
of  not  more  than  60  cetaceans  annually 
by  certificate  holders  operating  under 
this  permit  within  the  U.S.  fishery 
conservation  zone  of  the  North  Atlantic 
Ocean.  The  permit  is  valid  until 
December  31, 1986. 

This  general  permit  is  available  for 
public  review  in  the  office  of  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street,  NW.,  Washington, 
DC. 

Dated:  June  16. 1986. 
William  G.  Cordon, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  86-13886  Filed  6-18-86;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Restraint  Limits  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Nepal  Under  a  New 
Bilateral  Agreement 

June  13. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  20, 1986. 
For  further  information  contact  Ann 
Fields,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  US. 
Department  of  Commerce  (202)  377- 
4212. 

Background 

The  Governments  of  the  United  States 
and  Nepal  have  exchanged  diplomatic 
notes  dated  May  30  and  June  1. 1986, 
establishing  a  new  Bilateral  Cotton 
Textile  Agreement  for  the  period 
beginning  on  October  1. 1985  and 
extending  through  December  31, 1990. 
The  agreement  establishes  specific 
import  limits  for  cotton  textile  products 
in  Categories  340  (men's  and  boys' 
woven  shirts),  341  (women's,  girls'  and 
infants'  woven  blouses  and  shirts),  and 
342  (women's,  girls'  and  infants'  cotton 
skirts),  produced  or  manufactured  in 
Nepal  and  exported  during  the 
agreement  year  which  began  on  January 
1, 1986  and  extends  through  December 
31, 1986.  It  was  also  agre«l  under  the 
terms  of  the  new  bilateral  agreement  to 
establish  a  specific  Lmit  for  playsuits  in 
Category  337.  exported  during  the 
fifteen-month  period  which  began  on 


October  1, 1985  and  extends  through 
December  31, 1986.  This  limit  will 
supersede  the  limit  previously 
established  for  this  category  for  goods 
exported  during  the  twelve-month 
period  which  began  on  Septemt)er  29, 
1985  and  extends  through  September  28, 
1986. 

In  the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
dinects  the  Coomiissioner  of  Customs  to 
prohibit  entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  textile 
products  in  the  foregoing  categories, 
produced  or  manufactured  in  Nepal,  in 
excess  of  the  designated  restraint  limits. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.SA.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175), 
May  3, 1963  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Leonard  A.  Mobley, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
June  13. 1988. 

Gimmissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner:  This  directive 
cancels  and  supersedes  the  directive  of 
December  23, 1985  concerning  cotton  textile 
products  in  Category  337,  produced  or 
manufactured  in  Nepal  and  exported  during 
the  twelve-month  period  which  l>egan  on 
September  29, 1985  and  extends  througli 
Septemt>er  28, 1988. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1845);  pursuant  to  the  Bilateral  Cotton 
Textile  Agreement  of  May  30  and  June  1, 
1966,  between  the  Governments  of  the  United 
States  and  Nepal;  and  in  accordance  with  the 
provisions  of  Executive  Order  11851  of  May  3, 
1972,  as  amended,  you  are  directed  to 
prohibit  effective  on  June  2a  1S86,  entry  into 
the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Nepal  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1966  and 
extends  through  December  31. 1886,  in  excess 
of  the  following  restraint  limits: 
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Textile  products  in  Categories  34a  341.  and 
342  which  have  been  exported  to  the  United 
States  prior  to  fanuary  1, 1966  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  34a  341.  and 
342  which  have  been  released  from  the 
custody  of  the  VS.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

Also  effective  on  June  20. 1966.  you  are 
further  directed  to  prohibit  entry  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  for  cotton  textile 
products  in  Category  337.  produced  or 
manufactured  in  Nepal  and  exported  during 
the  fifteen-month  period  which  began  on 
October  1. 1985  and  extends  through 
December  31. 1986,  in  excess  of  93,750 
dozen.' 

Textile  products  in  Category  337  which 
have  been  exported  to  the  United  States  prior 
to  October  1. 1985  shall  not  be  subject  to  this 
directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
bilateral  agreement  of  May  30  and  June  1. 
1988,  between  the  Governments  of  the  United 
Stales  and  Nepal  which  provide,  in  part  that: 
(1)  restraint  limits  may  be  exceeded  by 
designated  percentages;  (2)  restraint  limits 
may  be  increased  by  carryover  and 
carryforward  up  to  11  percent  of  the 
applicable  category  limit;  and  (3) 
administrative  arrangements  or  adjustments 
may  be  made  to  resolve  minor  problems 
arising  in  the  implementation  of  the 
agreement.  Any  appropriate  future 
adjustments  under  the  foregoing  provisions  of 
the  bilateral  agreement  will  be  made  to  you 
by  letter. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709).  as  amended  on  April  7. 1983  (48  FR 
15175).  May  3, 1983  (48  FR  19924).  December 
14. 1983  (48  FR  55607),  December  30. 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397).  June  28, 
1984  (49  FR  26622).  July  16. 1984  (49  FR  28754). 
November  9, 1984  (49  FR  44782),  and  in 


Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conunonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.SC.  S53(a)(l). 

Sincerely. 
Laonard  A.  Mobley, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  86-13882  Filed  6-18-86;  8:45  am) 
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■  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1965  in  the 
case  of  Categories  34a  341  and  342  and  after 
September  3a  1965  in  the  case  of  Category  337. 
Charges  for  Category  337  during  the  period  October 
1,  1965  through  March  31. 1966  amounted  to  19.269 
dozen.  Charges  for  categories  340.  341  and  342 
amounted  to  67.294  dozen.  60.076  dozen,  and  7.172 
dozen,  respectively,  for  the  period  January  1. 1966 
through  March  31, 1966. 


OEPARTyENT  OF  DEFENSE 

Department  of  the  Air  Force 

Air  Force  Reserve  Officer  Training 
Corps  Advisory  Committee,  Meeting 

May  1. 1988. 

The  Air  Force  Reserve  Officer 
Training  Corps  (AFROTC)  Advisory 
Committee  will  meet  on  July  15, 1986, 
from  8:15  a.m.  to  4:30  p.m.  and  on  July 
16. 1986.  from  8:15  a.m.  to  12:00  p.m.  at 
Air  Force  Reserve  Officer  Training 
Corps  Headquarters.  Btiilding  500,  Room 
19.  Maxwell  Air  Force  Base  (AFB), 
Alabama. 

The  AFROTC  Advisory  Committee 
meets  to  offer  advice,  views,  and 
recommendations  regarding  the 
educational  mission  of  AFROTC.  The 
Committee  is  an  external  source  of 
expertise  and  serves  in  an  advisory 
capacity  to  the  Commander,  Air 
Training  Command  and  the 
Commandant.  AFROTC. 

Meeting  is  open  to  the  public. 

For  further  information,  contact  Air 
Force  Reserve  Officer  Training  Corps 
Advisory  Committee.  Dr.  Grover  E. 
Diehl,  Project  Officer,  AFROTC/XPX. 
Maxwell  AFB,  Alabama  36112-6663. 
telephone  (205)  293-7856. 
Patsy  |.  Conner, 

•Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  86-13900  Filed  6-18-86:  8:45  am] 
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Department  of  the  Navy 

Navai  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  U.S.  Navy  Anti- 


submarine Warfare  Technology  1986- 
1996  will  meet  on  July  8-0, 1986,  at  the 
Naval  Research  Laboratory.  Building  43. 
Washington.  DC.  The  meeting  will 
commence  at  8:30  a.m.  and  terminate  at 
5:30  p.m.  on  Jtily  8;  and  commence  at 
8:30  a.m.  and  terminate  at  5:00  p.m.  on 
July  9, 1986.  All  sessions  of  the  meeting 
will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
evaluate  the  security  of  the  present  and 
futtire  U.S.  Navy  surface  fleet  and 
undersea  surveillance  systems.  The 
agenda  will  include  technical  briefings 
on  the  threat  surface  ASW  response, 
strategic  and  tactical  performance 
requirements,  undersea  surveillance, 
and  emerging  technology.  These 
briefings  will  contain  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  Interest  of  national 
defense  and  is  in  fact  properly  classified 
pursuant  to  such  Executive  order.  The 
classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably 
intertwined  as  to  preclude  opening  any 
portion  of  the  meeting.  Accordingly,  tha 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  aU  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz.  U.S.  Navy,  Office  of  Naval 
Research  (Code  lOON).  800  North  Quincy 
Street.  Arlington.  VA  22217-5000, 
Telephone  number  (202)  696-487a 

Dated:  June  16. 1988. 
Harold  L.  Stoiler ,  |r.. 
Commander.  JAGC,  U.S.  Navy  Federal 
Register  Liaison  Officer. 
[FR  Doc.  86-73872  Filed  6-18-88;  8:45  am) 
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Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  will  meet  July  14-18, 1986 
and  July  21-25, 1986,  at  the  Naval  Ocean 
Systems  Center.  San  Diego,  California. 
Sessions  of  the  meeting  will  commence 
at  8:00  a.m.  and  terminate  at  5:00  p.m.  on 
all  days.  All  sessions  of  the  meeting  will 
be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
discuss  basic  and  advanced  research. 
The  agenda  for  the  meeting  will  include 
briefings  and  presentations  pertaining  to 
Under  Ice  Warfare  Requirements;  U.S. 
Navy  Anti-Submarine  Warfare 


Technology  1986-1996;  and  Rapid 
Acquisition  of  Rapidly  Advancing 
Technology.  These  briefings  and 
presentations  contain  information  that  is 
specifically  authorized  tmder  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is  in  fact  properly  classified 
pursuant  to  such  executive  order.  The 
classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably 
intertwined  as  to  preclude  opening  any 
portion  of  the  meeting.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c](l}  of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  T.C. 
Fritz  U.S.  Navy,  Office  of  Naval 
Research  (Code  lOON).  800  North  Quincy 
Street.  Arlington.  VA  22217-500a 
Telephone  number  (202)  696-4870. 

Dated:  June  18, 1986. 
Harold  L.  Stollar,  \t^ 

Commander.  JAGC.  US.  Navy  Federal 

Register  Liaison  Officer. 

[FR  Doc.  88-13873  Filed  8-18-86;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ER8»-528-000  el  aL] 

Connecticut  Ught  and  Power 
Comf»any,  et  aL;  Electric  Rate  and 
Corporate  Regulation  FHIngs 

June  12, 1986. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Coonecticut  U^t  and  Power 
Company 

[Docket  No.  ER8e-S28-000] 

Take  notice  that  on  June  9, 1988,  The 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  with  respect  to 
Transmission  Agreement  dated 
December  29. 1985  between  (1)  CLAP 
and  Western  Massachusetts  ^ectric 
Company  (WMECO)  and  (2)  Central 
Vermont  Public  Service  Corporation 
(CVPS). 

CL&P  states  that  the  Transmission 
Agreement  provides  for  transmission 
services  to  CVPS  for  the  wheeling  of  a 
maximum  of  50  megawatts  of 
Connecticut  Munidipal  Electric  Energy 
Cooperative  rCMEEC')  system  power. 

The  transmission  charge  late  is  a 
weekly  rate  equal  to  one  fifty  ssoondth 


of  estimated  annual  average  cost  of 
transmission  service  on  the  Northeast 
Utilities  system  determined  in 
accordance  with  Schedule  A  and 
Exhibits  I,  U,  and  III  thereto  of  the 
Transmission  Agreement.  The  weekly 
transmission  charge  is  determined  by 
the  product  of  (i)  tibe  transmission 
charge  rate  ($/kW-week)  and  (ii)  the 
maximmn  number  of  kilowatts  CVPS 
purchases  from  CMEEC  during  an 
hourly  period  of  such  week.  The  weekly 
transmission  charge  is  reduced 
appropriately  to  give  due  recognition  for 
payments  made  by  CVPS  to  other 
systems  also  providing  transmission 
service.  CL&P  requests  that  the 
Commission  waive  its  standard  notice 
period  and  permit  the  Transmission 
Agreement  to  become  effective  on 
December  29, 1985. 

WMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket.  CL&P  states 
that  copies  of  this  rate  schedule  have 
been  mailed  or  delivered  to  CL&P, 
WMECO.  and  CVPS  (Rutland.Vermont). 
CL&P  further  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  Jime  25, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Electric  Energy,  In& 

[Docket  No.  ER88-529-000I 

Take  notice  that  on  June  9, 1986, 
Electric  Energy.  Inc.  ("EEInc."J  tendered 
for  filing  an  executed  letter  agreement, 
dated  April  1, 1986,  between  EEInc.  and 
the  United  States  Department  of  Energy 
("DOE")  amending  the  Power  Contract 
between  EEInc.  and  DOE.  By  their  letter 
agreement,  EEInc.  and  DOE  have  agreed 
to  modify  currently  effective  notice 
provisions  in  the  Power  Contract  and 
have  agreed  to  changes  in  the  pricing  of 
Additional  Power  and  Economy  Energy 
to  permit  the  parties  greater  flexibility  in 
negotiating  future  additional  power  and 
economy  energy  transactions.  EEInc. 
has  requested  an  effective  date  of  Jime 
1, 1988.  and.  accordingly,  seeks  waiver 
of  the  notice  requirements  under  the 
Federal  Power  Act 

A  copy  of  the  filing  has  been  served 
on  DOE. 

Comment  date:  June  25. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Idaho  Power  Company 

[Docket  No.  ER80-630-0001 

Take  notice  that  on  June  9, 1986.  the 
Idaho  Power  Company  tendered  for 
filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's  Order 
of  October  7, 1978.  a  summaryof  sales 
made  under  the  Company's  bt  Revised 


FERC  Electric  Tariff,  Volume  No.  1 

(Supersedes  Original  Volume  No.  1) 

during  April  1986,  along  with  cost 

Justification  for  the  rate  charged.  This 

filing  includes  the  following 

supplements: 

Utah  Power  &  Light  Company. 

Supplement  No.  53 
Montana  Power  Company,  Supplement 

No.  41 
Sierra  Pacific  Power  Ccmpany. 

Supplement  No.  50 
Portland  General  Electric  Company, 

Supplement  No.  46 
Washington  Water  Power.  Supplement 

No.  38 

Comment  date:  June  25, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER8e-526-000) 

Take  notice  that  on  June  9, 1986. 
Wisconsin  Electric  Power  Company 
(WEPCO)  tendered  for  filing 
supplemental  service  specifications  for 
transmission  service,  designated  by  it  as 
Supplement  Numbers  8.  9,  and  10  to 
Exhibit  C,  for  transmission  of  power 
from  Cliffs  Electric  Service  Company 
for  Wisconsin  Public  Power,  Inc. 
System.  The  filing  has  been  executed 
under  protest  by  Wisconsin  Public 
Power,  Inc.  System  subject  to  a 
reservation  of  rights  set  forth  in  a  letter 
from  an  official  of  Wisconsin  Public 
Power,  Inc.  System  to  an  official  of 
WEPCO,  dated  May  29, 1986. 

Comment  date:  June  25, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  ara  available  for  public 
Inspection. 
KMUMtfa  F.  Plumb, 
Secretary. 

[FR  Doc  88-13832  Filed  8-18-88;  8:45  am) 
SMJJMQ  COM  aM-*y-m 
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June  13, 1966. 

Take  notice  that  the  followiag  fiUags 
have  been  made  with  the  CoimisHiwi- 


1.  CanaiHan  Gateway 


afJffntBk 


IM  I 


(Dodcet  No.  CPB6-81S-eOO] 

Take  notice  that  am  Jiay  23, 1986. 
Canadian  Gateway  npeliae  System 
(Applicant),  One  Houston  Center. 
Houston.  Texas  TTDia  filed  in  Docket 
No.  CP88-513-000  an  ^ipfication 
pursuant  to  section  7tc)  of  the  Natoial 
Gas  Act  for  (IJ  a  certificate  of  public 
convenieaoe  and  ■eeeeeity  authorizing 
the  cu— liwLtMM  awi  operation  of  a 
natural  gas  pipeline  system  and  the 
transportalian  of  aaiural  gas  in 
interstate  commerce  through  such 
facilities  for  any  subscribing  shipper  and 
(2)  a  blaafcet  certificate  pursuant  to 
Section  2M.Z21  of  the  Commission's 
Regulations  (IBCFR  2»4.221)  authorizing 
opea-acceia,  WM-dHcrimiaatory 
traaspoctalian  at  nalnral  gas.  aH  as  more 
fully  set  forth  in  the  a|ipHcation  on  file 
with  the  GoasaHaaiaa  aid  open  to  public 
inspectioa. 

Applicaot  stalei  tfaat  it  woold  be  a 
general  paotaenkip  organized  by 
Consolidated  Gas  Transmission 
Corporation  (Consoiidated)  and  Texas 
Eastern  Niagara.  Inc.,  an  affiliate  of 
Texas  Eastern  Tranaaissioa 
Corporation  (Texas  Eastern). 

Applicant  states  that  the  purpose,  of 
its  application  is  to  seek  aatborization  to 
bring  new  firm  Cjmarfian  gas  scqiplies  to 
markets  in  the  easteni  United  States  and 
to  provide  transportation  service  to 
shippers  on  an  open-access,  non- 
discriminatory basis.  It  is  anticipated 
that  these  sut>plies  would  be  transported 
through  the  TransCanada  PipeLines 
Limited  (TransCanada)  system  to  the 
Niagara  Spur  owned  by  Tennessee  Gat 
Pipeline  Company,  a  Division  of 
Tenneco  Ina  (T«iiiesaee),  aitd 
redelivered  to  Applicant  The  gas 
proposed  to  be  transported  by  Applicant 
wocdd  be  owned  by  pipelines,  hKal 
distribution  companies,  marketers  or 
other  parties. 

Applicant  proposes  that  facilities  and 
related  services  and  operations  would 
be  brought  on  line  in  two  separate 
phases.  In  Phase  L  Applicant  would  use 
capacity  made  available  to  it  by 
Tennessee  in  Tomesaee's  existing 
Niagara  Spur  and  would  also  use 
facilities  to  be  constructed  by  Applicant 
to  transport  up  to  100,000  dt  eqmvalent 
of  natural  gas  per  day  from  the  Niagara 
Falls,  New  York,  point  of  importation  to 
the  New  York  and  New  )ersey  city 


gates.  Hiase  I  aervioe  ia  aoheduled  to 
com»enoe  om  Htntmhm  t,  WKT. 

In  Phase  n^wiljc— t  ptopaeii  te 
transport  op  te  4aauHB  dl  avriwrieat  of 
natural  gaa  per  dm:  Appioant  italea 
that  the  saooad  jiktm  c— Id  be  aaaiiehiw 
for  sanrica  as  aarly  aa  ,Wn  waher  1. 1M6, 
dependii^  apon  maAet  needs.  Ae 
expanded  level  of  aenrice  in  Pkaae  H 
would  be  flsada  avadable  bf  asanns  at 
facilities  to  be  added  faf  Applicant  to  its 
system  and  expansion*  of  Tenaessee's 
Niagara  Spur  to  be  conatnioted  by 
Applicant  in  roniimrtion  tntb 
Tennessee.  An  appiirartnn  baa  not  yet 
been  filed  with  the  Cntiissinn  for  anj 
future  facilitias  oocoaeaiy  oa 
Ibnnessee's  system. 

Applix:ant  s^tes  (bat  its  system  would 
consist  of  incremental  capacity  to  be 
operated  in  conjunction  with  Texas 
Eastern's  and  Consolidated's  existing 
facilities.  Incremental  capacity 
associated  with  Consolidated's  existiiig 
system  would  be  between  a  point  of 
interconnection  widi  Tenneaaee's 
Niagara  Spur  near  Manila,  New  Yozk, 
and  near  Tama  rack.  Paonsylvania. 
Incremental  capacity  associated  with 
Texas  Easlera's  existii^  facilities  would 
be  between  a  point  near  Taaurack. 
Permsyhvania,  and  various  dty  gate 
points  in  New  York  and  New  Jersey. 

Applicant  alleges  that  propoaed 
capacity  expansions  aaaociatrd  with 
Texas  Eastern's  and  Consolidated's 
facilities  would  be  sufficient  to  transport 
the  proposed  volumes  ajad  that  no  exist- 
ing capacity  on  either  Texas  Eastern's  or 
Consolidated's  existing  fatulities  would 
be  committed  to  the  project  nor  would 
anyone  other  than  Applicant  or  its 
customers  bear  any  costs  associated 
with  the  incremental  facilities. 

Applicant  proposes  to  construct  the 
following  fociliter. 

Phaae  I 

35.87  miles  of  30-kidi  pipeline — 
VaTions  cormties  in  New  Yoric,  New 
Jersey  and  Pennsytvania 

21.88  miles  of  36-inch  pipeline — 
Variom  counties  in  New  York,  New 
Jersey  and  Pennsylvania 

7,000  hp — 2  compressor  units — Potter 
and  Centre  Counties.  Pennsylvania 

Measuring  and  regulating  station — 
Clinton  County,  Pennsyhrania 

Phase n 

6.7  miles  of  20-inch  pipeline — Various 

Counties  in  New  York,  New  Jersey 

and  Pennsylvania 
14.0  miles  of  24-tnch  pipeline — 

Various  counties  in  New  York.  New 

Jersey  and  Pennsylvania 
14.75  amies  of  ao-indb  pipeboe— 

Various  oounlies  in  New  York.  New 

Jersey  and  Peonsyhrania 


48.50  miles  afae-iBch.  . 
Varioas  cnonfiee  fa  New  Yofk.  Neir 

354180  bp—BooBipiussor  sails 
Vatona  OBoiliea  in  New  YoA.  New 
Jeney  snd  Pemsyhnnia 

Expansion  of  measartag  and 

I  iigalatiaj  station    fTintTrn  ^ *j 

Pannaytvania 
The  fadfities  are  estimated  by  Applicant 
to  cost  $80.<23.t)0e  for  Riase  I  and 
$134,255^900  for  Phase  II. 

Applicmt  also  seeks  auftority  to 
render  transportation  service  for  Texas 
Eastern  Marketing  Corporation 
(TEMARK),  Texas  Eastern  Gas  Services 
Company  (TEGAS)  and  open-access, 
non-discriminatory  transpoitation 
services  for  other  subscribing  shippers. 

It  is  stated  that  TEMARK,  a  wholly- 
owned  subsidiary  of  Texas  Eastern, 
would  be  assigned  existing  Canadian 
import  authorizations  presently  held  by 
Texas  Eastern,  which  authorize  total 
import  volumes  of  151,000  dt  equivalent 
per  day  of  natural  gas.  Applicant  seeks 
authority  to  transport  for  TEMARK 
maximum  daily  quantities  of  lOOjOOO  dt 
per  day  on  a  firm  basis  and  snch 
additional  quantities  as  may  be 
mutually  agreeable. 

It  is  also  stated  that  TEGAS.  a  wholly- 
owned  subsidiary  of  Texas  Eastern,  has 
blanket  authority  &om  the  Ecomomic 
Regulatory  Administration  in  Docket 
No.  ERA-16-19.NG  to  import  natural  gas 
from  Canada  for  sale  to  purchasers, 
including  local  distribution  companies 
and  end-users,  on  a  short-term  or  "pot" 
basis.  Applicant  seeks  authority  to 
transport  on  an  interruptible  basis  such 
gas  as  TEGAS  requests  and  as 
Apphcant  has  available  capacity  to 
transport. 

The  proposed  transportation  aervice 
would  be  rendered  in  accordance  with 
proposed  Rate  Schedules  T-1  and  T-2. 
Rate  Schedule  T-1  for  firm 
transportation  service  would 
incorporate  a  two-part  rate  structure. 
The  demand  rates.  $11,419  for  Phase  I 
and  $7j634  for  Phase  Q.  an  said  to  be 
designed  to  recover  depreciatian. 
interest  expense,  fixed  operating  and 
maintenance  expenses,  a  portian  of 
equity  retmn  and  related  taxes,  and 
taxes  other  than  income  taxes.  A  portion 
of  equity  return  and  related  taxes  and 
variable  operating  expenses  (exdnding 
fuel)  would  be  recovered  through  the 
commodity  rate  of  $0.2774  tor  Phase  I 
and  $0.2092  for  Phase  IL  Applicant's 
interrupdUe  transportatioa  ander  Rale 
Schedule  T-2  provides  for  a  rate  not  in 
excess  of  a  maximum  commodity  rate  of 
$0.6526  per  dt  in  Phase  I  and  $0.4602  per 
dt  in  Phase  II  and  not  leas  dian  the 
minimum  oonunodity  rate  as  established 


in  the  tariff.  Applicant  requests  that  the 
Commission  specifically  permit  the 
fiowthrough  of  all  of  Tennessee's 
transportation  charges. 

Applicant  also  applies  for  a  single 
blanket  certificate  of  pubUc  convenience 
and  necessity  authorizing,  transportation 
of  natural  gas  on  behalf  of  others 
pursuant  to  t  264.221  of  the 
Commission's  Regulations.  (16  CFR 
284.221) 

Applicant  alleges  that  its  system 
represents  the  Implementation  of  an 
innovative  concept  by  its  sponsors  that 
responds  to  the  current  structiual 
changes  in  the  nation's  natural  gas 
industry,  current  regulatory  policy,  as 
exemplified  in  Order  No.  436,  intensely 
competitive  market  conditions,  market 
needs  for  additional  pipeline  capacity 
and  supply  flexibiUty  for  Northeast  gas 
consumers.  Applicant  also  alleges  that 
its  proposed  system  would  address  the 
need  for  an  open-access,  non- 
discriminatory transportation  system  to 
implement  the  importation  of 
incremental  Canadian  gas  suppUes. 
Applicant  states  that  it  would  be  an 
open-access  pipeline  that  provides  the 
flexibility  for  shippers  to  acquire 
transportation  capacity  for  either  system 
supply  or  incremental  marketing  and 
that  it  would  provide  the  shippers  with  a 
reliable  pipeline  system  that  would  be  a 
non-stop  corridor  with  capacity 
available  from  the  Canadian  border 
directly  to  the  eastern  city  gates. 

The  Applicant  has  not  included  in  its 
tendered  appUcation  the  detailed 
environmental  report  required  by  t  2.82 
of  the  Commission's  Regiilations. 
However,  the  Applicant  states  that  it 
will  supplement  the  instant  filing  with 
its  environmental  report  on  June  30. 
1988. 

Comment  date:  July  3. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Mantaray  Transmission  Company 

[Docket  No.  CPW-SOe-OOO) 

Take  notice  that  on  May  21. 1986, 
Mantaray  Transmission  Company 
(Mantaray),  3000  Bissonnet  Houston, 
Texas  772S1,  filed  in  Docket  No.  CP86- 
508-000  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and 
Subpart  E  of  Part  157  of  the 
Conmiission's  Regulations  (18  CFR 
157.100.  et  aeq.)  for  an  optional 
certificate  of  pubUc  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  pipeline 
faciUties  and  the  transportation  of 
natural  gas  dm>ugh  such  fadUties,  all  as 
more  fully  set  forth  in  the  appUcation 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 


Mantaray  proposes  to  construct  and 
operate  33.5  miles  of  20-inch  pipeline 
and  appurtenant  faciUties  to  cormect  gas 
supphes  under  development  in  the 
Matagorda  Island  Area  of  offshore 
Texas.  The  pipeline  would  extend  from 
a  production  platform  in  Matagorda 
Island  Area  Block  822  to  an 
interconnection  with  the  mainline  of 
Texas  Eastern  Transmission 
Corporation  (Tetco)  in  Calhoun  County, 
Texas.  The  pipeline  would  have  a 
design  capacity  of  180,000  Mcf  per  day. 

It  is  estimated  that  the  cost  of  the 
facilities  would  be  approximately 
$29,200,000.  This  includes  $5,975,000  for 
material  and  contract  costs  for  a  Hquids 
terminal  for  which  Mantaray  is  not 
seeking  Commission  authorization.  The 
project  would  be  financed  based  on  a 
capital  structure  of  75  percent  debt  and 
25  percent  equity.  The  equity  portion 
would  be  financed  through  an  equity 
contribution  from  Mantaray's  owner- 
partners,  Mantaray  Pipeline  Company 
and  Texas  Eastern  Mantaray.  Inc., 
which,  in  turn,  are  whoUy-owned 
subsidiaries  of  Panhandle  Eastern 
Corporation  and  Tetco.  The  debt  portion 
would  Initially  be  financed  through 
short-term  loans  backed  by  the  partners 
with  permanent  long  term  financing  to 
be  arranged  once  construction  of  the 
project  is  completed. 

Mantaray  states  that  it  has  executed 
precedent  agreements  with  Panhandle 
Eastern  Pipe  Line  Company  and  Tetco 
providing  for  execution  of  service 
agreements  to  provide  firm 
transportation  service  of  up  to  65.000 
deka therms  per  day  equivalent  of 
natural  gas  for  each.  In  addition  to 
providing  this  firm  service  for  Panhandle 
and  Tetco,  Mantaray  proposes  to 
provide  firm  and  interruptible  service  to 
the  extent  of  its  available  capacity  on  a 
first-come,  first-served  basis  without 
any  undue  discrimination. 

Mantaray  proposes  to  provide  firm 
service  under  its  Rate  Schedule  FT  and 
interruptible  service  under  Rate 
Schedule  IT,  with  the  foUowing  rates 
and  fees: 
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it  has  filed  an  application  in  Docket  No. 
CP88-507-000  for  a  blanket 
transportation  certificate  under 
{  284.221  of  the  Commission's 
Regulations  (18  CFR  284.221). 

Comment  date:  July  3, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

S.  Northon  Border  Pipeline  Company 

[Docket  No.  CP84-407-002  •) 

Take  notice  that  on  May  9, 1966, 
Northern  Border  Pipeline  Company 
(Applicant),  2600  Dodge  Street  Omaha,  ^ 
Nebraska  68131,  filed  in  Docket  No.        ^ 
CP84-407-002,  an  amendment  to 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  so  as  to  request 
authority  for  the  construction  and 
operation  of  facilities  for  the 
transportation  and  deUvery  of  natural 
gas  on  a  firm  and  overrun  basis, 
imported  from  Canada,  all  as  more  fuUy 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

Applicant  states  that  on  May  11, 1984, 
it  filed  in  Docket  No.  CP84-407-000  an 
appUcation  for  section  7(c)  authority  to 
(1)  construct  and  operate  additional 
compression  on  its  existing  pipeline 
between  part  of  Morgan,  Montana,  and 
Ventura,  Iowa;  (2)  to  construct  and 
operate  pipeline  and  related  faciUties 
extendiiig  from  Ventura,  Iowa,  to 
Sandwich,  Illinois;  and  (3)  to  transport 
additional  gas  volumes  in  intrastate 
commerce.  AppUcant  further  states  that 
on  February  15, 1985,  it  filed  a 
supplement  to  its  appUcation  to  reflect 
an  increase  in  transported  volumes  of 
gas  and  corresponding  change  in  the 
construction  and  operation  of  faciUties. 
AppUcant  states  that  it  is  amending  its 
application  in  Docket  No.  CP84-4O7-000 
so  as  to  reflect  (1)  a  new  point  of 
terminus  of  its  proposed  pipeline 
extension  near  Chrisman.  Illinois;  (2)  the 
transportation  of  natural  gas  to  serve 
the  Northeast  market  (3)  the 
transportation  of  natural  gas  volumes 
through  the  pipeline  extension  for 
Panhandle  Eastern  Pipeline  Company 
(Panhandle);  and  (4)  die  faciUties 
necessary  to  accommodate  the 
traiuportation  of  the  natural  gas 
volumes  to  the  new  point  of  terminus. 

AppUcant  proposes  to  construct  and 
operate 

(a)  Two  new  single  unit  18,000 
horsepower  compressor  stations  on  its 
existing  pipeUne  system. 


Mantaray  states  that  concurrentiy 
with  the  filing  of  the  instant  appUcation 
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(b)  Afpraximale^  JW  aulas  AfM^tadi 
Pipeline  extendi^  beta  tbe  teraiMius  of 
its  existing  systen  near  Veaiaca.  lewa. 
to  a  point  of  intpwwnnect  wiA  t^ 
existing  facUibes  of  Midweateni  Gas 
Transmission  Company  [^fidwestem) 
and  with  the,exis1ing  bciilities  of 
PanhaiMie  near  C3nisman.  lUinois,  and 
three  single  unit  HMfOO  horsepower 
con^reaaor  stations,  one  aaefeer  aiatian 
and  related  facilities  on  the  pipeline 
extension. 

Appbcaat  proposes  to  tuutiact  for 
prospeoiive  uu 

(a)  Interooanect  iaciEties,  consisting 
of  a  tee,  2B-incfa  aide  valve  and  blind 
flange,  at  the  p>oint  where  the  propoted 
exIeoaoB  iotersects  tlie  existing 
mainliBe  taciiities  a(  Nardtfera  Nataral 
Gas  CiMpiiiji  ANR  Pipeiine  Compaay, 
Natural  Gas  Pipeline  Company  of 
Amenca't  Aaiariilo  and  Golf  Coast 
systems  aad  Trankiine  Gas  Campaoy. 

(b)  iatercQDnect  £acilitiea.  ap  to  24- 
inch  ia  dianeter.  which  have  not  been 
identi&d  Mt  this  time  to  meet  the  needs 
of  pipeline  companies  for  receipt  or 
delivery  points.  Sack  interooanect 
facilities  ardl  consist  of  a  tee.  side  valve, 
and  btiod  flan^  The  cost  of  each 
interooDoect  will  not  exceed  $200,000, 
with  rei^Mirseiaeat  of  the  total  actual 
cost  of  conslrnctioa  by  the  requesting 
pipeline. 

Applicant  is  not  requesting  authority  to 
operate  theae  proRpective  facilities  at 
this  tiaae.  bat  will  do  so  ia  future 
applicstioBS  as  appropriate. 

The  estiaaated  total  capital  cost  of  the 
proposed  faciiiltes  in  1986  dollars  is 
appraximaieiy  $374  miliion.  Applicant 
stales  ikMt  it  prafiases  to  finance  the 
constractioQ  of  Ae  proposed  faciiities 
on  a  "pioiect  financial"  basis. 

Applicant  al&o  proposes  to  transport 
OB  a  &■  basis  appnudaoately  650,000 
Mcf  per  day  of  Canadian  natural  gas 
volumes  proposed  to  be  imported  by 
Tennessee  Gas  Pipeline  Cooipany,  a 
Division  of  Tenneco  Inc.,  Texas  Eastern 
Transmission  Corporatioa, 
Transcontinental  Gas  Pipe  Line 
Corporation  and  Boundary  Gas,  Inc. 
Applicant  hu-ther  proposes  to  trsnsport 
on  a  firm  basis  up  to  150,000  Mcf  per  day 
of  natural  gas  volumes  for  Panhandle 
from  Ventura,  Iowa,  through  the 
proposed  pipeline  extension  to  the  point 
of  interconnection  with  Panhandle  near 
Chrisman,  Illinois.  Applicant  indicates 
that  it  will  transport  these  volumes 
pursuant  to  its  cmrentiy  approved  cost 
of  senrioe  tariff. 

Applicant  states  that  its  proposal  is 
competitive  with  the  various  alternative 
proposals  far  tbe  liauapuitation  of 
natisnl  fas  to  <he  Northeast  market 
which  are  penifing  before  the 
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However.  Appbcaat  states  that  it  wili 
supplenaent  Ihe  iastant  filiag  aritfa  its 
enviroamenlal  report  on  September  1, 
1986. 

CoouBOit  date:  faty  X  1MB,  ia 
accordaace  witfa  the  first  sabparagrafrft 
of  Standard  Paiayaph  F  at  the  end  ol 
this  notice. 

4.  Northern  Natural  Gas  Company. 
Diviuoa  of  InlatNorth.  Inc. 

[Docket  Na.  Cnfr-Sn.«n] 

Take  notice  Aat  on  May  15. 1986, 
Northern  Natural  Gas  Company, 
Division  oC  tateiNmlli,  Inc.  (NoitheiiiJ, 
2223  Dodge  Street  Omaha.  Nebraska 
68102,  filed  in  Dodcet  No.  CP85-511-an 
an  amendment  to  its  application  filed  in 
Docket  No.  CTB5-511-000  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  so  as 
to  reflect  a  change  in  tbe  effective  date 
and  the  availabflStv  section  of  its 
proposed  general  serrice  rate  scbedole, 
referred  to  as  Rate  Srfiedule  GS-1,  aR  as 
more  fully  set  forth  in  the  amendment 
which  is  on  file  wiA  the  Comraission 
and  open  to  public  inspection. 

In  its  original  ^ijdication.  Northern 
proposed  to  effectuate  on  March  27. 
1985,  the  sale  of  natural  gas  ander  Rate 
Schedule  GS-1  along  with  tbe 
associated  transfer  of  firm  entitlement 
from  participating  customers  under 
existing  firm  rate  schedules  to  proposed 
Rate  Schedule  GS-1  as  provided  for  by 
the  Stipulation  and  Agreement  of 
Settlement  filed  in  resolution  of  issues  in 
Docket  Noa.  RP82-71,  TAaS-1-59,  TA34- 
1-59,  and  TAa5-l-n59  (RPa2-71 
Stipulation  and  Agreement).  It  is  stated 
that  subsequently  the  Commission  has 
remanded  the  RP82-71  Stipulation  and 
Agreement  to  &e  Administrative  Law 
Judge  as  to  all  participants  for  the 
purpose  of  developing  a  record  upon 
which  a  decision  oa  ibe  contfstfri  iasaes 
regarding  the  offer  of  settiemefit  may 
reasonably  be  based.  However, 
Northern  states  that  it  has  agreed  in  its 
Stipulation  and  Agreement  of  Setdement 
filed  in  resolution  of  iasaes  in  Docket 
No.  RP85-206  (RP85-206  Settlement)  to 
implement  on  October  27. 1985.  the  sale 
of  natural  gas  under  Rate  Sdwdule  GS- 
1.  It  was  further  agreed  in  the  RP82-71 
Stipulation  and  Agreemeirt-that  the 
availability  of  such  rate  schedule  be 


lianted  to  Noitiieia's  cnstomars 
purchasing  gas  porsoant  to  Rate 
Schedule  GO-1  oa  faautffy  1. 1986. 

Northern  amends  its  origiml 
application  in  order  ta  make  eOectiae  its 
proposed  Rata  Scfaedole  GS-1  on 
OctTsber  27, 198S,  instead  of  March  27. 
1985.  Northern  also  changes  the 
availability  sectioB  of  Rate  Schedule 
GS-1  in  order  to  limit  its  availability  to 
Northern's  customers  purchasing  gas 
pursuant  to  its  Rate  Sdteduk  CD-I  on 
January  1, 1988. 

Northern  imticaies  that  as  a  result  <rf 
the  RP85  206  setUement.  21  additional 
customers  have  elected  to  porchase 
natural  gas  ander  Rate  Schedaie  G&-1. 
It  is  indicated  that  these  castooers  an 
the  City  of  Brooklyn,  Iowa.  Momcipal 
Nataral  Gas  Department  of  Coon 
Rapids,  Iowa.  IJoyd  V.  Cram,  fr^ 
Conimunity  Utility  Company,  Racine. 
Minnesota,  Elroy  Gas  bic.  Municipal 
Gas  System  of  Graettinger.  Iowa, 
Municipal  Utilities  Guthrie  Center,  Iowa, 
Office  of  PubKc  Works,  Hffwarden, 
Iowa,  Island  Gas,  Inc.,  City  of  Lake  Paik. 
lovra,  City  of  Lyons,  Nebraska. 
Municipal  Gas  Department  of  \tanilla. 
Iowa,  Village  of  Pender,  Nebraska, 
Peninsular  Gas  Company.  City  of  Rock 
Rapids,  Iowa,  City  of  Sabula.  Iowa,  City 
of  Sac  City.  Iowa,  City  of  Two  Harbors, 
Minnesota,  Department  of  Public 
Utilities,  Virginia,  Minnesota.  City  of 
Waukee.  Iowa.  City  of  West  Bend,  Iowa 
and  City  of  Woodbine,  Iowa. 

Northern  also  deletes  Kansas  Power 
and  Light  Co.  (KP&L)  from  the  list  of 
customers  initially  requesting  service 
under  Rate  Schedule  GS-1  ainoe  KP&L 
would  not  be  eligible  for  the  GS-1 
service. 

Northern  also  proposes  to  provide  its 
customers  with  the  ad<fitional  option  to 
elect  service  under  Rate  Schedide  GS-1 
to  be  eSecUve  on  the  same  day  »» their 
First  Year's  Contract  Demand 
Reductions/Conversions  as  detailed  in 
Part  B,  Part  IV  of  the  Docket  No.  RPB5- 
206  Stipulation  and  Agreement 

Northern  states  diat  its  amendment 
herein  shall  not  be  considered  as  a 
rescission  of  its  previous  agreement  to 
effectuate  Rate  Schedule  GS-1  on  Mard 
27. 1985.  It  is  indicated  that  Northein 
still  is  committed  to  effectuating 
proposed  Rate  Schedule  CS-1  on  March 
27. 1985.  as  agreed  upon  by  ^  parties  in 
the  RP82-71  Stipulation  and  AgrceaifBt 

Comment  date:  July  3. 1986,  in 
accordance  with  the  first  subparagV'Bph 
of  Standard  Paragraph  F  at  the  end  o€ 
this  notice. 


5.  Northwest  Central  Pipeline 
Corporation 

[Docket  No.  CPS&^l^-OOO] 

Take  notice  that  on  May  23. 1986, 
Northwest  Central  Pipeline  Corporation 
(Applicant],  P.O.  Box  3288,  Tulsa, 
Oklahoma  74102,  filed  in  Docket  No. 
CP86-512-000  an  application,  as 
supplemented  May  29, 1986,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
authority  to  continue  to  transport 
natural  gas  for  various  shippers,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  it  initiated 
transportation  service  pursuant  to  Part 
284  of  the  Commission's  Regulations  on 
behalf  of  the  shippers  listed  below  and 
proposes  to  continue  such  service  until 
the  earlier  of  one  year  beyond  the 
present  authorization  period  termination 
date  or  the  date  Northwest  Central 
receives  authorization  to  commence 
open  access  transportation  pursuant  to 
the  Commission's  Order  No.  436: 
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Applicant  states  that  no  facilities  are 
required  to  continue  the  transportation. 

Applicant  indicates  it  would  charge 
the  applicable  rates  provided  in  its  Rate 
Schedule  T-1  which  is  included  in 
Original  Volume  No.  2  to  its  FERC  Gas 
Tariff.  Applicant  would  charge,  if 
applicable,  a  4.0-cent  per  Mcf 
dehydration  charge  and  17.0-cent  per 
Mcf  gathering  charge.  Applicant  states 
that  its  T-1  rates  are  7.0  cents  and  1.0 
cent  per  Mcf  per  100  miles  of  forward 
haul  and  backhaul,  respectively. 

Comment  date:  July  3, 1966,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Northwest  Central  Pipeline 
Corporadoo 

[Docket  No.  CPae-51&.<)00] 

Take  notice  that  on  May  28, 1986, 
Northwest  Central  Pipeline  Corporation 


(Apphcant),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP86-51 5-000  a  request  pursuant  to 
SS  157.205  and  157.211  of  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  157.211)  for  authorization  to 
construct  and  operate  sales  taps  for  2 
agricultural  customers,  under  the 
certificate  issued  in  Docket  Nos.  CP82- 
479-000  and  CP82-479-001,  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicant  proposes  to  construct  and 
operate  sales  taps  in  order  to  sell,  on  an 
interruptible  basis,  approximately  6,000 
Mcf  of  natural  gas  per  year  to  Wilbert 
Bevan  and  Sons  in  Edwards  Coimty, 
Kansas,  and  approximately  6,000  Mcf  of 
natural  gas  per  year  to  Kley  Steuber  and 
Gillen,  Inc.  in  Finney  County,  Kansas.  It 
is  stated  that  the  total  estimated  cost  of 
the  proposed  facilities  would  be  $11,670, 
which  cost  would  be  paid  from  treasury 
cash. 

Applicant  proposes  to  charge  these 
customers  a  base  price  of  $1.3330  per 
Mcf  plus  or  minus  such  monthly 
adjustments  which  reflect  Applicant's 
cost  of  purchased  gas  per  Mcf.  It  is 
further  stated  that  Applicant  would  not 
need  to  acquire  any  new  gas  supply  to 
make  these  proposed  sales  and  that 
such  sales  would  not  have  any 
detrimental  effect  on  any  of  Applicant's 
existing  customers. 

Comment  date:  July  28, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Phillips  Gas  Pipeline  Company 

[Docket  No.  CP88-t9e-000] 

Take  notice  that  on  May  15, 1986, 
Phillips  Gas  Pipeline  Company  (PGPL). 
456  Home  Savings  and  Loan  Building, 
Bartlesville.  Oklahoma  74004,  filed  in 
Docket  No.  CP8&-4g6-000,  pursuant  to 
Rule  207  of  the  Commission's  rules  of 
practice  and  procedure,  for  a  petition  for 
a  declaratory  order  clarifying  that 
PGPL's  certificate  issued  October  29, 
1984,  in  Docket  No.  CP84-536-000, 
authorized  transportation  for  the 
purpose  of  effecting  direct  industrial 
sales  by  PGPL  to  various  PGPL  affiliates 
for  their  consumption  in  Texas. 
Alternatively,  PGPL  requests  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  a 
certificate  of  public  convenience  and 
necessity,  audiorizing  service  for  direct 
industiial  sales  by  PGPL  to  its  affiliates, 
all  as  more  fully  set  forth  in  the 
appUcation  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

PGPL  states  that  it  interprets  the 
certificate  granted  to  it  in  Docket  No. 


CP84-536-000  on  October  29, 1984,  as 
authorizing  transportation  for  the 
purpose  of  effecting  direct  industrial  gas 
sales  from  PGPL  to  Phillips  Petroleum 
Company  (Phillips)  and  other  affiliated 
industrial  users  in  Texas  without 
limitations  concerning  volumes  or  points 
of  delivery  and  title  passage.  PGPL 
states  that  intermediate  transportation 
from  PGPL's  pipeline  facilities  near  the 
Oklahoma-Texas  border  to  the 
industrial  use  sites  of  the  affiliated  users 
is  provided  by  Phillips  Natural  Gas 
Company  (PNG)  in  its  Texas  Border 
Gathering  System  pipeline  and  by  Dow 
Pipeline  Company  and  other  intrastate 
pipelines  in  Texas  who  transport 
residue  gas  to  the  industrial  use  sites 
after  gas  processing  at  several  locations. 
PGPL  requests  confirmation  that  residue 
gas  transportation  services  may  be 
performed  by  intrastate  pipelines  in 
Texas  for  PGPL  or  its  affiliates  to  the 
industrial  use  sites  from  points  where 
processing  occurs  without  a  change  in 
the  intrastate  pipelines'  regulatory 
status. 

PGPL  further  states  that  Phillips  and 
E.  I.  du  Pont  de  Nemours  and  Company 
(Du  Pont)  entered  into  a  Tolling 
Agreement  dated  September  16, 1985,  for 
conversion  to  methanol  of  gas  supplied 
by  Phillips  at  Du  Font's  methanol 
conversion  plant  at  Beaumont  Texas.  It 
is  stated  that  Phillips  66  Natural.  Gas 
Company  (Pe6NG)  has  succeeded  to  the 
rights  of  Phillips  under  the  Tolling 
Agreement  PGPL  seeks  a  declaratory 
order  that  P66NG's  use  of  gas  for 
conversion  to  methanol  under  the 
Tolling  Agreement  is  an  industrial  use  of 
gas  authorized  under  PGPL's  original 
certificate.  In  the  alternative,  PGPL 
seeks  any  necessary  authorizations 
required  for  transportation  related  to 
PGPL's  sale  of  up  to  40.000  Mcf  per  day 
of  natural  gas  to  P66NG  for  its  use  under 
the  terms  of  the  Tolling  Agreement. 

Comment  date:  July  3. 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Southern  Natural  Gas  Company 

[Docket  No.  CP8e-439-000] 

Take  notice  Uiat  on  April  14. 1986. 
Southern  Natiu-al  Gas  Company 
(Applicant),  P.O.  Box  2563.  Birmingham. 
Alabama  3520Z-  2563,  filed  in  Docket 
No.  CP86-439-000  an  application 
pursuant  to  Section  7  of  the  Natural  Gat 
Act  for  a  limited  term  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natiu-al 
gas  for  Columbia  Nitrogen  Corporation 
and  Nipro,  Inc.  Oointiy  referred  to  as 
CNC),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
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Commission  and  open  te  pttUlic 
inspection. 

Southern  reqneSls  ■flrtrarization  to 
transport  on  an  intanptlUa  basis  up  1o 
76  billion  Btu  of  mtarsl  gas  per  day  for 
CNC  for  a  term  «f  one  year  from  the 
date  of  any  order  issoed  in  thra 
proceeding.  It  is  stated  <}nrt  CNC  would 
purchase  the  gas  from  Mid  Continent 
Gas  Company  sad  AiUa  Btngy 
Resources.  It  is  flt^tod  <liat  ONC  would 
cause  the  gas  to  be  detiYered  to 
Southern  at  the  einatiag  point  of 
interconnection  between  United  Gas 
Pipe  Line  Corapaafy  and  Soothem  near 
Perryville,  OuaiAitB  Parisfa,  Louisiana. 
Southern  indicate*  that  it  wonld 
redeliver  the  gas.  leas  S.2S  percent  for 
fuel  and  company-nse  gas.  to  Atlanta 
Gas  Light  Company  for  CNCs  accoont 
at  the  Augusta  No.  2  meter  station. 
Richmond  County,  Georgia. 

Southern  states  titat  CNC  wonld  pay 
Southern  each  month  the  following 
transportation  rate: 

(a)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  tranqjortation  a^^ements 
with  Southern,  wben  added  to  the 
volumes  of  gas  delivered  under 
Southern's  Rate  Schedule  OCD  on  such 
day  to  Atlanta  do  not  exceed  the  daily 
contract  demand  of  Atlanta,  the 
transportation  rate  would  be  48.2  cents 
per  million  Btu;  and 

(b)  Where  the  aggregate  of  the 
volumes  transported  and  redelivered  by 
Southern  on  any  day  to  Atlanta  under 
any  and  all  transportation  agreements 
with  Southern,  i^en  added  to  the 
volumes  of  gas  delivered  under 
Southern's,  Rate  Schedule  CXX)  on  such 
day  to  Atlanta  exceed  the  daily  contract 
demand  of  Atlaota,  the  transportation 
rate  for  the  excess  volumes  wonld  be 
77.6  cents  per  miUion  Btu. 

Southern  would  collect  from  CNC  the 
GRl  surchwge  of  1.S5  cents  per  Mcf  or 
any  such  other  GRI  funding  unit  or 
surcharge  as  hereafter  prescribed. 

Southeni  also  requests  flexible 
authority  to  provide  transportation  from 
additional  delivery  points  in  the  event 
that  CNC  would  obtain  alternative 
sources  of  supply  of  natural  gas.The 
additional  transportation  serrice  would 
be  to  the  same  red^very  point,  the 
same  recipient  and  within  the  maximam 
daily  transportatioB  vohime  of  gas  as 
stated  in  tke  application.  Soothem 
would  flle  a  report  providing  certain 
infbrmatioa  wiA  refard  to  the  addition 
of  any  delivery  points. 

Comment  date:  }«ly  S.  IWS.  fai 
accordance  widu  Standard  Paragraph  F 
at  the  end  of  this  notice. 


Standaid  Paiagiapin 

F.  Any  poson  deatriqg  to  be  keard  or 
make  any  protest  with  refarenoe  to  said 
filing  should  on  or  before  Ibe  commeBt 
date  file  with  the  Fedenl  Energy 
Regulatory  ComnuaaMB,  82S  North 
Capitol  Sboet  NE.,  Washington,  DC 
20426,  a  motion  to  iotervvne  or  a  protest 
in  accordance  vsdth  the  req^rements  of 
the  Commission's  rales  of  practice  and 
procedure  (18  CFR  3«.211  and  3*5.214) 
and  the  Regulations  under  the  Natural  ■ 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  miut  Gle  a  nwtion  to 
intervene  in  ficcordanoe  with  the 
Commission's  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  roles  of  practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  &is  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  Aat  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  ttaaeiy  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  snch  hearing 
will  be  duly  given. 

Under  the  procedure  hereia  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  lo  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  iitf  ervene  or 
notice  of  intervention  and  pursiiant  to 
S  157.205  of  the  Regulations  under  the 
Nataral  Gas  Act  (18  CFR  1S7.205]  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  ^ective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  f9ed  and  not  wididrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  fbr 


authorization  pursuant  to  secfton  7  of 

the  Natural  Gas  Act 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  86-13833  Filed  6-18-88;  8;45  ami 

aNJJNQ  coot  STIT-OVH 

[Docket  Nos.  QFM-749-000  et  aLl 

Brunswldc  Pulp  *  Paper  Ca  et  at; 
SmaH  Power  Production  and 
Cogeneratton  FadMes;  Qoaiilying 
Statue;  Certiflcate  Appllcattons,  etc. 

Comment  date:  Thirty  day*  from 
publication  in  the  Fedwal  Register,  in 
accordance  with  Standard  Paragrapli  E 
at  the  end  of  this  notice. 

Take  notice  that  the  foUowiog  filings 
have  been  made  with  the  Commission, 

1.  Biunswkk  Palp  ft  Paper 

(Docket  No.  QF86-749-000) 
lune  12. 1986. 

On  May  22. 1986,  Brunsvsrick  Pulp  ft 
Paper  Company  (Applicant),  of  P.O.  Box 
1438,  Brunswick,  Georgia  31521, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
c(Hnplete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  Applicant's  pulp 
and  paper  mill  in  Brunswick,  Georgia. 
The  facility  consists  of  three  extraction 
tiirbines  having  a  total  net  power 
production  capacity  of  51  megawatts, 
and  five  heat  recovery  boilers.  The 
steam  produced  from  the  facility  will  be 
used  in  the  pulp,  paper  and  chemical 
production  processes.  The  primary 
energy  source  will  be  black  liquor  and 
woodyard  waste  (84%).  The  remaining 
energy  input  will  be  natural  gas  or  oil. 
The  installation  of  flie  facility  was 
completed  in  1972  with  an  electric 
power  production  capacity  of  34 
megawatts.  Turbine-generator  No.  4  will 
be  reconstructed  in  1986  to  increase  its 
capacity  from  29  MW  to  46  MW. 

2.  Stawartstown  Steam  Company 

[Docket  No.  QP86-779-0001 

On  June  2. 1986,  Stewartstown  Steam 
Company,  a  limited  partner  of  the  Swift 
River /Hafslund  Company  of  10  Harbor 
Street  Danvers,  Massachusetts  01923 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qnaUfying 
small  power  production  facility  puraouit 
to  I  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  tfie  submittal  constitutes  a 
cooqilete  ffling. 


The  small  power  production  facility 
will  be  located  in  Coos  County,  New 
Hampshire.  The  facility  will  consist  of  a 
wood-fired  boiler  and  a  condensing 
steam  turbine  generating  unit.  The  net 
power  production  capacity  of  the  facility 
will  be  13.8  MW. 

3.  Viking  Energy  of  McBain.  Inc. 

(Dodiet  No.  QF84-399-002] 
June  13. 1886. 

On  May  22, 1986,  Viking  Energy  of 
McBain,  Inc.  (Applicant),  of  4008  W. 
Wackerly  Road,  Midland,  Michigan 
48640,  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  \  292.20  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facihty  is 
located  in  McBain.  Michigan  and  will 
consist  of  a  two  stage  wood  burner,  a 
heat  exchanger,  a  waste  heat  recovery 
boiler  and  a  steam  turbine  generator. 
The  net  electric  power  production 
capacity  of  the  facility  will  be  18.5  MW. 
The  primary  source  of  energy  will  be 
biomass  in  the  form  of  wood  waste. 

4.  Adirondack  Resource  Recovery 
Assodataa 

[Docket  No.  QF86-778-000) 
June  12, 1986. 

On  May  30, 1966.  Adirondack 
Resource  Recovery  Associates  of  110 
South  Orange  Avenue.  Livingston,  New 
Jersey  07039  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  qualifying  small  power  production 
facility  pursuant  to  {  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  between  River  Road 
(State  Route  254)  and  the  Hudson  River, 
in  the  village  of  Hudson  Falls,  New 
York.  The  facility  will  consist  of  two 
refractory  covered  waterwall  furnaces 
and  associated  boilers  and  a  steam 
turbine-generator.  The  primary  energy 
source  will  l>e  biomass  in  the  form  of 
municipal  solid  waste.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  12  MW. 

5.  Arizona  State  Board  of  Dixectocs  for 
Community  Colleges 

[Docket  No.  QF86-7ee-000] 
June  12. 1988. 

On  May  27, 1966,  the  Arizona  State 
Board  of  Directors  for  Community 
Colleges  (Applicant),  c/o  Maricopa 


County  Conunnnity  College  District, 
3225  N.  Central  Avenue,  Suite  810. 
Phoenix.  Arizona  85012.  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  9  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Phoenix, 
Arizona  and  will  consist  of  two 
reciprocating  engine  generator  units  and 
two  waste  heat  recovery  boilers.  The 
thermal  energy  will  be  used  to  operate 
two  90-ton  absorption  chillers.  The 
electric  power  production  capacity  of 
the  facility  is  460  kW.  The  primary 
source  of  energy  will  be  natural  gas. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  tfie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  86-13834  Filed  6-18-86;  8:45  am] 

anxiNO  CODE  trir-oi-e 

[Docket  No.  CP«6-60S-000] 

Eaet  Tennessee  Natural  Qaa  Co.; 
Notice  of  Application 

)une  3. 13, 1986. 

Take  notice  that  on  May  21, 1986,  East 
Tennessee  Natural  Gas  Company 
(Applicant),  P.O.  Box  10245,  Knoxville, 
Tennessee  37939-0245,  filed  in  Docket 
No.  CPB6-505-000  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  rearrangement  of  maximum  daily 
quantities  and  increases  and  decreases 
die  contract  demands  of  some  of  its 
customers,  all  as  more  fully  set  forth  in 


the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  in  response  to 
requests  from  its  customers,  it  proposes 
to  (1)  rearrange  the  maximum  daily 
quantities  (MDQ)  of  some  of  its 
customers  within  existing  contract 
demand  volumes  prior  to  the  1986-87 
heating  season  (see  Appendix  A)  and  (2) 
to  increase  and  decrease  contract 
demands  (CD)  of  certain  of  its  customers 
prior  to  the  1986-87  heating  season  (see 
Appendix  B).  Applicant  states  that  in 
1984  and  1985.  it  offered  all  of  its 
customers  the  opportunity  to  rearrange 
their  MDQ's  and  change  CD's  and  that 
some  costomers  requested  increases  and 
others  requested  decreases  resulting  in  a 
net  increased  contract  demand  of  1,523 
Mcf.  Applicant  also  states  that  utilizing 
this  amount  of  deliverability  from  local 
producers,  it  can  allow  for  the  requested 
changes.  Applicant  states  that  no 
facihties  are  required  to  effectuate  the 
proposed  MDQ  and  CD  changes. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  3, 
1988,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20428.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
nnder  die  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
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convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  Hied,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Phimb, 
Secretary. 


Appendw  A.-EAST  Tennessee  Natural  Gas  Company  Present  and  Proposed  Rearrangement  of  Maximum  Daily  Quantities  (MDQ)  by 

Delivery  Po<nts  and  Changes  in  Contract  Demands 
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G^MkiGasSifSlam.. 


Toiat— Conftct  Damand  . 
Otf  ol  J»nialoiw> 

ToW  Confcaet  Damand  - 
Lanot  cay  U«My  DMrtct 


Total— Conlraci  Damand- 
Lmngslon  Gat  SyaMm.. 


ToW    ComractDamand- 


LoudonUiaiia 


Tola!    Cooaaa  Damand. 


MadtoonvM  Gaa  SyMam.. 


ToM-Contrad  Oatnand .. 


Utiily  Diaaid.. 


Dalivary  Point 


(9 


Algood.. 


Englawood. 


EKwali.. 


FayaOavM.. 


Oainaatnicn .. 


#1.. 

#2.. 


Jamatlown- 


LanoJt  Clly» 


LMngMon.. 


Loudon  ■• 


MadkonvMa. 


CarVaga.. 


(CPe&.«10) 
MDQ 

(3) 


4«0 

480 

506 

506 

2.167 

2.167 

4,.238 

4JZ3S 

B«2 

582 


3.039 
1520 


Lisa 

1,158 
3.083 
3.083 
1.6S1 
1.851 


3,400 
300 


3.700 
960 
950 


(Deoaaae) 
(4) 


SO 
SO 

94 

94 

200 

200 

ISO 
ISO 
418 
418 


SO 
0 


SO 

141 
141 
370 
370 
100 
100 


Proposed 
(MOO) 


W 


500 

500 

600 

600 

2.367 

2.367 

4.389 

4,389 

1.000 

1.000 


3.089 
1.520 


300 

0 


300 

SO 

so 


Total— Contrad  Demand. 


BovTlol  PuMc  INiMiaa- 


ToW— Contact  Demand .. 
OapartmanI  ol  Energy 


Total— Contract  Demand . 


Alto — 

Red  Bank.. 


Oweatwatar.. 


A  Station.. 
B  Station.. 
0  Station.. 


4.500 

5,400 
3.780 
4.320 


18.000 
2.S80 
2.580 


875 

1.400 

125 


&400 


500 

0 
0 
0 


500 

too 
too 


(175) 

(800) 

(29) 


(1,000) 


4.600 
1,300 
1.300 
3,453 
3,453 
1.751 
1,751 


3.700 
300 


4.000 

1.000 
1,000 


5,000 
5,400 
3.780 
4.320 


18,500 
2,680 
2.680 


700 
800 

100 


1.400 


Appendix  B.— East  Tennessee  Natural  Gas  CkJMPANY  Present  and  Proposed  Contract  Authorizations 

[Met  at  14.73  psaa] 


Una 
No. 


Particiilara 


Column  1 

Resale  CuMomera. 
Zonel— 

Town  ol  Algood. ..»..».......«.»».» 

Oty  o«  Athens ._ 

Atlanta  Gas  Light 

Chattanooga  Gas  Company 

Citzens  Gas  Utlily  DialncI 

Oty  ol  CookewKe 

Oty  ol  Duniap 

Elk  River  Put>lK  Dtiily  Diskid 

Town  ol  Englewood. 

City  ol  Eloweh 

Oty  ol  Fayettev<Ne 

Town  ol  r'awTw^ififrt 

Qty  ol  GMatm 

Oty  ol  HarwTiMi 

Oty  ol  Jamestown 

Qlyol  Knoxville 

Oty  ol  Lanoe  City 

CNy  ol  Lewoburg 

Qty  ol  LiMngston 

Qty  ol  Loudon 

Town  ol  Madtoonvfle  __ _____......._______ 

Fral  UtMy  Oisind  ol  Maury  County    ML  Ptaaimt- 

Mddto  IN  UtNy  Distnd 

Oly  ol  Montaegle 

Oak  RKtge  LWMy  DiaMd- 


Rate  schedule 


(2) 


Cunent 

conkad 

autttohza- 

Inns 

O) 


Proposed 

centred 

aultvxization 

m  Docket 

No  CPOe- 

275 

(4) 


Propoeed  increase 


(5) 


contrad 

(u'^tortzation 

m  me  instant 

Docket  Na 

CP8«- 

(8) 


1 
2 
3 
4 
5 
6 
7 
8 
9 

to 

11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
28 
27 


S6-1. 

0-1... 

CO-1. 

CO-1. 

SG-1. 

G-1.. 

S6-1. 

CR-1. 

SG-1. 

SO-1. 

SG-1. 

SG-1. 

G-l... 

SG-1. 

SG-1. 

G-1.. 

SG-1. 

<J-1.._ 

SG-1. 

G-1-_ 

SG-1. 

S6-1. 

CR-1. 

SO-1. 

Q-1._ 


450 
4.926 

47,000 
^742 
5.080 
^500 

10.777 
506 
2.167 
4.239 
582 
4,550 
3.704 
1.1S0 

35.000 
3.083 
4.380 
1,661 
3,700 
950 
1.781 

18,000 

420 

7.200 


450 
4.926 

50.000 

47,000 
2,742 
5,080 
2.500 

10,777 
506 
2,167 
4.230 
562 
4,550 
3.704 
1.150 

35.000 
3.083 
4,380 
1,661 
3.700 
050 
1,781 

18.000 

420 

7.200 


SO 


94 
200 

ISO 

418 

SO 


141 


370 

~idb 

300 

SO 

500 


500 

4.926 

50,000 

47.000 

2,742 

5.080 

2.500 

10.777 

600 

2.367 

4.389 

1,000 

4,609 

3,704 

1,300 

35.00 

3,453 

4.380 

1,751 

4,000 

1.000 

1.781 

18.500 

420 

7.200 
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AppENDtx  B.— East  Tennessee  Natural  Gas  Company  Present  and  Proposed  (Contract  Authorizations— Continued 

[Md  at  14.73  psial 


OBteBnl 

Powell  Cinch  UtWy  DMid 

Oly  ol  Roekwood . 

Oty  ol  Soutti  Pkkibiao 

Oily  o)  .^niolnratar 

Uniled  Cities  Gas  Co.  Zone  I 

Zone  2- 

Jeltarson^^ocke  County  UIHty  OiathcL 

Natural  Gas  Utility  Distnd  ol  Hawkins  County — 

Sevier  County  Utility  Distnd 

United  Qtet  Qaa  Co.— Zone  H 

Uneo  County  Utility  Oistrid 

Tennessee- Virgna  Energy  Coiporalnrv— Zona  2 

Zone  3— 

Tennessee-Virginia  Energy  CorpoiaKon-Zena  3 
Roanoke  Gas  Company 

Tottf  JurtadldiorMl — 

Total  United  Cities  Gsa  Ca. 
Total  Tonneisoo  Vrginia  Energy  Corporatkjn  (I 
Nalural  Gas  and  Cotonial  Natural  Gas). 

Dirad  Salaa  Caalcimaii, ' 
Zonel- 

Akimkum  Co.  ol  America 

Akaninum  Co.  ol  Amartca. 

Akannum  Co  ol  Ameiica 

Armoiv  and  Company 

Bowater  Southern  Paper  Coirpany. 
Bowaler  SouliMm  PafMr  ComfMny. 

Greenbeck  Induatiiaa,  kic — 

Occidental  ChemKal  Corp.> 

Ocddantal  Ctwmical  Corp.' 

Rhone  Poukwc  Ctiemical  Ca* 

Rhone  Poulanc  Chemical  Ca* 

Monaanlo  Company 

Monsanto  Company 

Ok)  Hickory  Bock  Co 

Okn  Corporation _ 

Sawanee  Sikca  Co 

Slauttar  Chemical  Company 

Ml  Pleesent 

Ml  Pleesent 

Tennasaee  Air  Nat'l  Guard 

Uraon  Cartxle  Corporatnn 

Dspartment  ol  Erwrgy  ...„.._.„__..__. 

Oeparanenl  o(  Energy 

Zone  2- 

AFG  Industriea,  kic 

AFG  kiduslhes.  kic 

General  Shale  Produda  Coipoiatkin 

Mead  Corporakon 

Mead  Corporation 

Tarviessee  Eastman  Co. 

Tennessee  Eastman  Co 

Total  NwvJunadfckonal 


(2) 


Ciafani 
oonkad 
aiMhortca- 

(3) 


corrvad 

auHionzation 

nDockat 

No. 

275 

(4) 


(S) 


Dodm  No. 
CPS8- 

16) 


sol 

31 
32 
33 
34 
35 


36 
39 
40 


43 


45 


46 

47 
48 

48 

s 

a 

811 

ss 
ao 
•1 

2 

as 

3 

m 

70 
71 
72 
73 
74 
78 

•m 

77 
78 


70 
80 
81 


G-1 

9G-1 

SQ-1. 
SG-1. 
Cn-1. 


SG-2andG-2_ 

0-2 

S6-2 


CR-2- 
SG-2.. 
CR-2- 


CR-3...._ 

co.^.. 


4,861 
2,852 
3,155 
2,580 
21,078 

6.>30 
4,175 
4,000 

14,660 

2,500 

21,396 

23,362 
9,789 


4.881 
2J62 

3.1SS 

ZS80 

21.978 

6.730 

4.175 

4A)0 

14M0 

2.500 

21,306 

23,362 
9.789 


100 


4.861 
2,852 
3.155 
ZJBOO 

21,978 

•,7W 
4.175 
4,000 

14,660 

2.500 

21.386 

23,362 
9.789 


[lonnariy  Vokinteer 


288,594 
36,638 
44,756 


338.504 

36.636 
44.758 


2.523 


341,117 
36.638 
44,758 


(F)_ 


(R)- 

(F).. 

(R) 

(F). 

(F). 

(R). 


(F).. 

n — 
wi — 

(R)- 
(R).. 
(R).... 

f)._ 


18,000 
8,000 
5,000 

800 

3,500 

26,500 

500 

150 
4,500 

300 
1.200 

ISO 
6.000 

500 
1.200 


(F)_ 
(R).. 
(F).. 
(R). 
(F).. 
(R)- 


(F). 
(R)- 


(F).. 


(R)- 


700 
6,000 

550 
7,500 
2.400 
7.634 

7.300 

3.700 

4.196 

200 

1.000 
9.600 
1,040 


18,000 
8.000 
5,000 

800 

3,500 

26.S00 

500 

ISO 
4,500 

300 
liOO 

150 
6.000 

500 
1.200 


TOO 


550 
7.500 
^400 
7,634 

7J00 

3,700 

4,198 

200 

1.000 
9.600 
1,049 


(1.000) 


16.000 
8.000 
5,000 

800 

3.500 

26,500 

500 

150 
4.500 

300 
1.200 

ISO 
6,000 

500 
1.200 


700 
6.000 

550 
7.500 
1.400 
7.634 

7.300 
3.700 
4.196 
200 
14)00 
9.800 
1A40 


(F). 
(R)- 
(8).. 


43,350 

79,779 

5,000 


43.350 

79,779 

5.000 


(1,000) 


42.350 

70,779 

5,000 


(S)- 


331,944 

79,779 

5.000 


381,944 

79.779 

5.000 


1.523 


383.467 
79.779 

saoo 


'  Authorized  Vckjmee  at  1000  BTV/OF  m  14  73  paia. 

*  Formerly  Hooker  Chemicel  Corporakon. 

*  Formarly  ktotaa  CtianMcai  Company. 

Notaa:  IF)  Fina  Senne;  (R)  Mrnn^ltM  Sanice:  (S|  Seaaenal  Seraksa. 

(FR  Doc.  80-13765  Filed  6-1&-86:  8:45  am] 
MLUNQ  COOC  9717-01-II 


(Docket  No.  RP06-1OO-OO1] 

Tennessee  Gas  Ptpetlne  Co.,  a  Division 
of  Tsraieco  Inc.;  Tariff  Revisions 

June  16. 1966.  | 

Take  notice  that  on  June  12. 1986.  I 

Tennessee  Gas  Pipeline  Company,  a  i 
Division  of  Tenneco  Ina  (Tennessee) 
tendered  for  filing  the  following  tariff 

sheets  to  its  FERC  Gas  Tariff  to  be  ! 


effective  July  1. 1968: 
Substitute  Second  Revised  Tariff 

Sheet  No.  22 
Substitute  Original  Tariff  Sheet  No. 

22A 
Substitute  First  Revised  Tariff  Sheet 

No.  97 
Tennessee  states  that  these  tariff 
sheets  are  filed  in  substitution  of  the 
sheets  filed  pursuant  to  $  284.7  of  the 
Commission's  regulations  on  May  30. 
1986  in  the  referenced  proceeding  to 
reflect  maximum  and  minimum  rates  for 
service  under  Tennessee's  Rate 


Schedule  IT  and  a  revision  to  Rate 
Schedule  IT  to  provide  that  Tennessee 
may  adjust  the  rates  for  service  to  any 
Shipper  betweeti  the  maximum  and 
minimum.  The  substituted  tariff  sheets 
make  only  technical  corrections  and  do 
not  affect  the  rates  for  IT  service 
proposed  in  the  May  30th  filing. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
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JM  I 


Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE. 
Washington.  D.C.  20426,  in  accordance 
with  Rules  206  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  June  19. 
1986.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisD.CuhelL 
Acting  Secretary. 

[FR  Doc.  86-13915  Filed  6-18-fl6;  8:45  am] 
mUMM  COM  •717-ei-ll 


(Docket  No.  RPS6-S9-001 ) 

WilHston  Basin  Interstate  Pipeline  Co.; 
Tariff  Revision 

June  16, 1986. 

Take  notice  that  on  June  13, 1988, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin)  tendered  for 
filing  Substitute  First  Revised  Sheet  No. 
95  to  its  FERC  Gas  Tariff.  Original 
Voliune  No.  1-A  (Transportation  and 
Storage)  to  be  effective  July  1, 1986. 

Williston  Basin  states  "that  Substitute 
First  Revised  Sheet  No.  95  makes 
reference  to  transportation  transaction 
proposed  to  be  continued  pursuant  to  18 
CFR  284.105(a),  which  was  inadvertently 
excluded  from  First  Revised  Sheet  No. 
95.  previously  filed  on  May  30, 1986. 

Williston  Basin  has  served  a  copy  of 
this  filing  upon  the  affected 
jiuisdictional  customers  and  the 
regulatory  conunissions  for  the  states 
where  the  service  is  performed. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
§§  385.214,  385.211).  All  si^ch  moti^is  or 
protests  should  be  filed  on  or  before 
June  19, 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Loia  D.  CaslieD. 

Acting  Secretary. 

(FR  Doc.  86-13915  Filed  6-18-86;  8:45  am] 

MLUNO  cooc  srir-oi-M 


Office  of  Kiearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  May  5  Through  May  9. 1986 

During  the  week  of  May  5  through 
May  9. 1986.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  appfications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
Biunmary  also  contains  a  Ust  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Government  Accountability  Project  S/8/86; 
KFA-0027 
The  appellant  filed  an  Appeal  from  a 
denial  by  the  Albuquerque  Information  Office 
of  a  Request  for  Information  under  the 
Freedom  of  Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found  that 
although  no  responsive  documents  were 
located  the  search  by  DOE  officials  had  been 
adequate.  An  important  issue  considered  in 
the  Decision  and  Order  was  how  extensive 
the  search  for  documents  responsive  to  a 
FOIA  request  must  be  when  there  is  some 
evidence  that  the  documents  may  exist 

Remedial  Orders 

Beta  Energy  Corporation,  fames  R. 
Blakemore.  5/8/88;  HRO-0103 
James  R.  Blakemore  objected  to  a  Proposed 
Remedial  Order  (PRO)  which  the  Economic 
Regulatory  Administration  (ERA)  issued  to 
Blakemore  and  Beta  Energy  Corp.,  on 
September  17. 1982.  The  PRO  found  that 
Blakemore's  crude  oil  reselling  activities  had 
violated  the  layering  rule;  10  CFR  212.186.  In 
considering  Blakemore's  Statement  of 
Objections,  the  DOE  rejected  the  argument 
that  the  layering  rule  was  ambiguous  and  the 
claim  that  Blakemore  had  provided  services 
and  functions  traditionally  and  historically 
associated  with  the  resale  of  crude  oil.  The 
DOE  also  found  that  Blakemore's  reselling 
.  activities  violated  the  layering  rule  and  that 
Blakemore  was  fully  liable  for  the  violations. 
In  accordance  with  an  objection  filed  on 
behalf  of  the  Controller  of  the  State  of 
California,  the  DOE  directed  that  all  refunds 
in  this  mattei<tt)e  distributed  pursuant  to  the 
procedures  set  forth  in  10  CFR  Part  205. 
Subpart  V. 
Canal  Refining  Company.  5/8/86:  HRO-0290 

On  May  9, 1986,  OHA  issued  a  Remedial 
Order  to  Canal  in  which  it  determined  that 
the  firm  had  charged  a  price  for  controlled 
crude  oil  in  excess  of  its  ceiling  price. 
Specifically,  OHA  found  that  during  each 
month  of  the  audit  period  Canal  entered  Into 
reciprocal  purchase  and  sale  transactions  in 


which  It  sold  price-controlled  crude  oil  at  its 
ceiling  price  and  purchased  identical  volumes 
of  stripper  well  crude  oil  at  significant 
discounts.  In  this  regard,  OHA  determined 
that  it  was  appropriate  to  consider  the 
discount  Canal  received  on  the  stripper  crude 
oil  as  part  of  the  price  it  charged  for  _^ 

controlled  crude  oil.  Accordingly,  OHA 
determined  that  the  price  Canal  received  for 
iU  controlled  crude  oil  was  equal  to  the  sale 
price  of  the  controlled  crude  oil  plus  the 
amount  of  the  discount  realized  In  Its 
purchase  of  the  stripper  crude  oil,  and  that 
the  full  price  was  in  excess  of  its  ceiling 
price. 

Pester  Derby  Oil  Company,  6/8/86.  HRO- 
0304 
Pester  Derby  Oil  Company  (Pester) 
objected  to  a  Revised  Proposed  Remedial 
Order  (RPRO)  issued  to  the  firm  on  August 
13, 1985.  The  RPRO  was  issued  pursuant  to  a 
Decision  and  Order  Issued  to  Pester  by  the 
Office  of  Hearings  and  Appeals  (OHA)  on 
February  11, 1985.  In  that  decision.  OHA 
directed  the  Economic  Regulatory 
Administration  either  to  recompute  or 
eliminate  the  amount  of  overcharges  relating 
to  Pester's  sales  of  a  particular  grade  of 
gasoline.  After  reviewing  the  RPRO  and 
Pester's  Statement  of  Objections,  the  DOE 
determined  that  the  RPRO  did  not  adequately 
explain  the  way  in  which  the  alleged 
overcharges  had  t)een  recalculated. 
Consequently,  the  ERA  was  directed  to  issue 
a  second  RPRO  with  a  complete  discussion  of 
the  basis  for  the  revised  alleged  overcharges. 

Request  for  Exception 

■  Napakiak  Corporation.  5/9/X;  KEE-0007 
Napakiak  Corporation  filed  an  Application 
for  Exception  from  the  requirement  to  submit 
Form  EIA-782B,  entitled  "Reseller/Retailers' 
Monthly  Petroleum  Product  Sales  Report."  In 
considering  the  request,  the  DOE  found  that 
the  firm  had  not  sho%vn  that  it  was  more 
adversely  affected  by  the  reporting 
requirement  than  other  reporting  firms. 
Accordingly,  exception  relief  was  denied. 

Refund  Applications 

Apco  Oil  Corporation/fohn  RuppOil 
Company.  Inc..  RF83-S4;  Sentry  Oil 
Company.  Inc..  5/7/86;  RF83-148 
The  DOE  Issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
by  the  John  Rupp  Oil  Company,  Inc..  and 
Sentry  Oil  Company,  Inc.  Each  of  the 
applicants  had  purchased  refined  petroleum 
products  from  Apco  Oil  Corporation,  and 
each  sought  a  portion  of  the  settlement  fund 
obtained  by  the  DOE  through  a  consent  order 
with  Apco.  Apco  Oil  Corp..  12  DOE  1  85.149 
(1985).  Both  of  the  applicants  were  eligible  to 
.  apply  for  refunds  greater  that  $5,000.  but 
elected  to  limit  their  claims  to  $5,000  and 
therefore  followed  the  small  claims 
procedure  outlined  In  Apco  Oil  Corp.,  12  DOE 
I  85,149  (1985).  After  examining  the 
applications,  the  DOE  concluded  that  each  of 
the  two  firms  should  receive  a  refund,  based 
on  its  volumetric  p>er  gallon  refund  amount 
as  described  in  the  Appendix  to  the  Decision. 
The  total  amount  of  refunds  granted  was 
$13,347. 


Bayou  State  Oil  Company:  Ida  Catoline, 
Ina/B-Z  Mart  Storae,  Inc.  5/6/86; 
RP117-10 
The  XXX  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
E-Z  l^art  Stores.  Inc.,  on  the  basis  of  the 
procedures  outlined  in  Bayou  State  Oil  Co., 
12  DOE  1 85.187  (1085).  In  its  Application.  E-Z 
Mart  sought  a  refund  of  more  than  $5,000  and 
under  Bayou  State,  was  required  to 
demonstrate  that  it  had  cost  l>anka  greater 
than  the  amount  of  the  requested  refund  and 
that  it  was  injured  as  a  result  of  the  alleged 
overcharges.  After  examining  the  evidence 
and  supporting  documentation,  the  DOE 
concluded  that  B-Z  Mart  Stores  had  failed  to 
demonstrate  that  it  had  cost  l>anks  which 
exceeded  the  requested  refund.  Accordingly, 
the  refund  was  limited  to  the  threshold 
amount  for  small  claims  of  $5,000.  plus 
interest 

Continental  Resource  Company /Warren 

Petroleum  Company,  RFBl-l;  E.I.  du  Pont 
de  Nemours  8  Company,  5/8/36;  RF61-2 
Warren  Petroelum  Company  filed  an 
Application  for  Refund,  seelung  a  portion  of 
funds  remitted  by  Continental  Resource 
Company  pursuant  to  a  consent  order  that 
Continental  entered  into  with  the  DOE 
Warren  purchased  238,279.039  gallons  of 
natural  gas  liquid  products  (NGLPs)  from 
Continental  during  the  consent  order  period. 
The  DOE  found  that  virtually  all  of  the 
NGLPs  Iwught  by  Warren  from  Continental 
were  purchased  at  prices  which  exceeded 
prevailing  market  price  levels.  As  result  it 
appeared  that  Warren  had  tieen 
competitively  injured  and  the  firm  was 
granted  a  refund  of  $3,07a650.43,  plus 
accrued  Interest  The  amount  of  refund 
equals  the  gallons  of  NGLPs  that  Warren 
purchased  from  Continental  multiplied  by  a 
volumetric  per  gallon  refund  amount 

E.I.  du  Pont  de  Nemours  ft  Company  also 
filed  an  application  for  refund  in  the 
Continental  proceeding  on  the  basis  that  it 
indirectly  purchased  propane  and  ethane 
from  Continental  through  Warren.  In 
conjunction  with  the  Warren  request  the 
IXDE  determined  that  Warren  had  received 
its  entire  allocable  share  of  the  Continental 
fund  and,  since  there  was  no  evidence  tliat 
Warren  had  passed  through  any  overcharges 
to  its  customers,  the  Du  Pont  request  was 
denied. 

Gulf  Oil  Corporation/Kay  Bee  Auto  Service 
of  Deer  Park.  Inc.,  et  al,  5/7/86;  RF40- 
00238  etal. 
The  DOB  issued  a  Decision  granting  21 
Applications  for  Refund  from  the  Gulf  Oil 
corporation  consent  order  fund  &led  by 
resellers  and  retailers  of  Gulf  reRned 
products.  In  considering  the  applications,  the 
DOE  found  that  each  of  the  claimants  had 
demonstrated  that  it  would  not  have  l>een 
required  to  pass  through  to  its  customers  a 
cost  reduction  equal  to  the  refund  claimed. 
Accordingly,  the  firms  were  granted  refunds 
totalling  $29,833,  representing  $25,006  in 
principal  and  $4,825  in  interest 

Gulf  Oil  Corporation/Stewart  Street  Gulf,  5/ 
7/96;  RP40~1517. 
The  DOB  issued  a  Decision  and  Order 
concerning  en  Application  for  Refund  filed  by 


Stewart  Street  Gulf,  a  retailer  of  Gutf 
petroleuinprodttcts  located  in  Welch.  Weet 
Virginia.  The  firm  applied  for  a  refund  based 
on  die  procedures  outlined  in  Gulf  Oil  Corp., 
12  DOB  1  BS.048  (1864),  governing  the 
disbursement  of  settlement  funds  received 
from  Gulf  pursuant  to  a  1978  consent  order.  In 
its  determination,  the  DOB  found  that 
Stewart  Street  had  been  able  to  pass  on  the 
price  increases  implemented  by  Gulf  in  the 
form  of  increased  prices  to  Stewart's 
customers.  Accordingly,  Stewart  could  not 
have  been  injured  by  Gulfs  pricing  practices 
and  the  refund  application  was  den^. 

Leonard  E.  Belcher,  Inc/A-C  Motor  Express; 
RF227-27;  Bay  State  Refining  Company, 
Inc.,  5/8/86;  RF227-30. 

The  DOE  issued  a  Decision  and  Order 
concerning  AppUcabons  for  Refund  filed  by 
A-C  Motor  Express  and  Bay  State  Refining 
Company.  Inc.  in  the  Leonard  E  Belcher.  In& 
(Belcher)  refund  proceeding.  Both  applicants 
were  end-users  of  No.  2  fuel  oil  purchased 
directly  from  Belcher.  In  accordance  with  the 
procedures  outlined  in  Leonard  E.  Belcher, 
Inc..  13  DOE  1 85,348  (1986).  each  applicant 
made  a  sufficient  showing  of  injury  by 
documenting  its  purchase  volumes  from 
Belcher.  After  examining  the  evidence  and 
supporting  documentation  submitted  by  the 
applicants,  the  E>OE  concluded  that  the 
applicants  should  receive  a  total  of  $7,641, 
representing  $6,216  in  principal  and  $1,425 
interest 

Little  America  Refining  Company/Elliott 
Wholesale  8  Oil  Company.  RF112-148; 
Rapp's,  Inc..  5/7/86;  RF112-188 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  the  Little  America 
Refining  Company  (Larco)  deposit  escrow 
account  to  Elliott  Wholesale  ft  Oil  Company 
and  Rapp's,  Inc.  The  applicants,  both 
resellers  of  Larco  product  submitted  claims 
for  less  than  $5,000,  and  were  therefore  not 
required  to  submit  detailed  evidence  of 
injury.  The  total  amount  of  refunds  granted  to 
these  firms  was  $8,019,  representing  $5,339  in 
principal  and  $2,680  in  interest 

Mobil  Oil  Corporation  Stewart-  Webster  Gas 
Company  et  al,  5/5/86;  RFZ25-69  et  al. 
The  Department  of  Energy  issued  a 
Decision  and  Order  granting  refunds  from  the 
Mobil  Oil  Corporation  depmit  fund  escrow 
account  to  9  purchasers  of  Mobil  refined 
products.  All  of  the  refund  appUcants  are 
retailers  of  products  other  than  motor 
gasoline,  and  applied  for  refunds  which  were 
under  the  $5,000  threshold  limit  outlined  in 
MobU  Oil  Corp.,  13  DOE  1  85.389  (1985).  The 
amount  of  refunds  granted  to  tiieee  firms 
totalled  $19,523.  including  acauad  interest 

National  Helium  Corporation/Mieaouri. 
RM3-il:  Webster  Oil  Company/ 
Missouri,  RM49-2Z;  Vickera  Energy 
Coiporation/Missouri,  RM1-3S;  Vicken 
Energy  Corporation/Missouri,  5/8/86; 
RQl-289 
The  State  of  Missouri  filed  RequesU  lor 
Modification  end  a  prtmoaed  second-stage 
refund  plan  with  the  Office  of  Hearings  and 
Appeals  (OHA)  pursuant  to  Decisions  aitd 
Orders  estabishing  procedures  for  ^ 
disbursement  of  fuiads  obtained  under 
consent  orders  with  National  HeliBm 


corporation,  Webster  Oil  Company  and 
Vickars  Energy  Coiporation.  Missouri 
requested  that  $24,732  in  interest  previously 
awarded  to  it  lie  used  on  its  two  new 
proposed  programs  instead  of  two  previously 
approved  plans.  Missouri  also  proposed  that 
$146,100  of  its  second-stage  rehind  money  be 
used  to  fund  a  traffic  Ught  dimming  project 
and  a  computerized  school  bus  routing 
program.  Both  plans  would  benefit  consumers 
of  petroleum  products  by  reducing  taxes  or 
increasing  state  services.  The  OHA  denied 
approval  of  these  plans  because  their 
benefits  to  consumers  are  too  indirect  As  a 
result  the  OHA  also  denied  Missouri's 
requests  for  Modification  until  such  time  as 
Missouri  has  submitted  an  acceptable  plan 
for  the  use  of  the  principal  monies. 

Sid  Richardson  Carbon  and  Gasoline 
Company  and  Richardson  Products 
Company/Schupbach  8  Streitmatter  Gas 
Company  et  al..  5/8/86;  RF26-25  et  al. 
THe  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  by 
four  propane  resellers  in  connection  with  a 
consent  order  fund  remitted  by  the  Sid 
Richardson  Carbon  and  Gasoline  Company 
and  Richardson  Products  Company  (Sid 
Richardson).  According  to  the  spplications,  at 
some  point  during  the  consent  order  period 
three  of  the  four  firms  did  not  have  any  banlcs 
of  unrecovered  Increased  product  costs  and. 
indeed  had  "negative"  cost  bonks.  The  DOB 
concluded  that  these  "negative"  cost  banks 
indicated  that  the  three  firms  had  passed 
through  ell  increased  product  costs,  Including 
any  alleged  overcharges  incurred  during  all  of 
the  months  in  which  the  "negative"  banks 
were  recorded.  Therefore,  refunds  were 
limited  to  volumes  purchased  after  the 
"negative"  t>anks  were  eliminated.  Using  a 
thrM-step  competitive  disadvantage 
methodology,  the  DOE  determined  that  each 
firm  should  receive  100  percent  of  Its 
allocable  shore  for  its  eligible  Sid  Richardson 
purchases.  The  amount  of  refunds  granted 
these  firms  was  $258,766,  representing 
$136,142  in  prindpol  ond  $122,624  in  interest 

VGS  Corporation /Gresham  Petroleum 
Company,  5/5/86;  RF191-8 
The  DOE  issued  o  Decision  and  Order 
concerning  an  AppUdotlon  for  Refund  filed 
by  Greshom  Petroleum  Compony  (Gresham). 
0  reseller  of  VGS  Corporation/Southland  Oil 
Compony  petroleum  products.  The  firm 
applied  for  a  refund  based  on  the  procedures 
outlined  in  VGS  Corp.,  13  DOE  1 85,165 
(1985),  governing  the  disbursement  of 
settlement  funds  received  from  VGS  pursuant 
to  a  1961  consent  order.  Since  Gresham's 
level  of  purchases  fit>m  VGS  during  the 
consent  order  period  qualified  it  for  a  refund 
below  the  $5,000  threshold  for  small  claims, 
the  firm  was  not  required  to  demonstrate 
detailed  evidence  of  injury  resulting  from  the 
alleged  overcharges.  The  DOE  concluded  that 
Gresham  should  receive  a  total  refund  of 
$1,048,  representing  $864  in  principal  ond 
$385  in  accrued  Interest 

Zdo  Fuels  (GGQ  Inc.)  Intercontinental 
Petroleum  Corporation  et  al..  h/S/Mk 
RF21»~3elaL 
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The  foUowiBg  aobmiaaiaaa ' 
Company  Name  aad  Case  No. 
Afri-AsMrican  S«vi>ly  Company;  KFA-0022 
Barbter  Oil  ft  Swpply  Compaay:  HEEr-OlM 
Bobs  Gulf  Senrice:  RF4O-7S0 
Campbell  Oil  Company,  Inc.;  KEE-0009 
Canal  and  Broad  Gulf:  RF40-1446 
Canal  and  Scott  Gulf.  RF40-1447 
CannateUa's  Gulf:  RF40-1445 
Carisons  Garage;  RF225-1874 
County  of  Dane;  RF2Z5-2112 
Dearybury  Oil  Company;  KEE-0020 
Degrood  Oil  loc:  KEE-0030 
Detroit  Golf  Club;  RF225-2104 
Diamond  Shamrock;  RF225-2229.  RF225-J230 
Door  Control  Inc  RF225-2107 
Ed  Hartz  &  Sooa.  Inc^  RF225-1838 
Form-A-Tool  Company.  Ino;  RF225-n2aB7 
Formax,  Inc^  RF225-ai3 
Good  Hope  Refineriea/Val-Cap.  lac^  ItFiaB-5 
Graniteville  Coanpany:  RF225-20eO 
Heim  CorporaUon:  RF225-20G6 
nr  Rayonier  Inc;  RF225-2105 
Jackson  Municipal  Airport  Authority;  RF191- 

2 
Les  Peterson  Oil  Company:  KEE-0011 
M&E  Ford  Volvo:  RF225-n2106 
Martin-Eagle  Oil  Comapny,  Ina,  KS£-O0a4 
National  Treasury  Employees  Union;  KFA- 

0039 
Philips  ECG,  tac^  RF225-2116 
Riverview  Gardens:  RFZ3Z-338 
Branch  Brook  Gardens;  RF232-340 
Robert  O.  Svenssoo;  RF225-2103 
Rouasel's  Gulf  Senrice;  RF40-38e 
Standard  Tool  &  Manufacturing  Company: 

RF225-2115 
Tri-Kris  Company;  RF225-2108 
Wayne  Trail  Tool  Company:  RF225-2110 
Worthington  Steel  Company:  RF225-2111 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.nL,  except 
federal  holidays.  They  are  also  available 
in  Energy  ManageaienL  Federal  Energy 
Guidelines,  a  coounercially  published 
loose  leaf  reporter  system. 

Dated:  )mie  9, 1900. 
Geoi^  B.  Brasnay. 

Director,  Office  of  Hearings  aad  Appeals. 
[FR  Doc  B8-13845  Filed  S-IS-BO;  8:45  am] 
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summary:  The  Office  of  Heatiop  and 
Appaais  of  the  Du|iai  tafjil  of  Bnergf 
sobdtB  conraents  coacetraag  dw 
appropriate  procedwres  to  be  followed  in 
refundiog  a  total  of  $500.oea(piafl 
accnied  interaat)  in  oasMent  order  funds 
to  members  of  the  pablic.  The  btada  are 
being  krid  in  eacrow  pwaaant  to  a 
coneent  order  tevohring  Cloyoe  K.  Box. 
DATE  AND  AOOBCSS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Fadaral  Ra^stw  and 
shoald  be  addressed  to  the  OC5ce  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  IndependemJe  Avenue, 
SW..  WaeWnglon,  DC  20585.  All 
comments  should  con^icuously  display 
a  reference  to  Case  Number  HEF-0041. 


FOR  FURWHi  mFommAmm  contact: 

Richard  W.  Dugan.  Associate  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW.. 
Washii^on.  DC  20585.  (202)  252-2880. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(b)  of  Ae 
procednral  regulations  of  Ae 
Department  of  Energy,  10  CFR 
§  205.282(b).  notice  is  hereby  given  of 
the  issuance  of  the  Proposed  Decision 
and  Order  set  forth  below.  The  Proposed 
Decision  relates  to  a  consent  order 
entered  into  by  Cloyce  K.  Box  which 
settled  possible  pricing  violations  in 
sales  of  motor  gasoline  made  on  behalf 
of  Box  by  J.R.  Adams  Oil  Co.,  of 
Guymon,  Oklahoma,  during  the  period 
April  2, 1974  throu^  July  90. 1974,  or  by 
Ritco,  Inc  of  Waco,  Texas,  between 
March  21, 1974  and  June  13, 1974^^, 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
funds  remitted  by  Box  and  being  held  in 
escrow.  The  DOE  has  tentatively 
decided  that  the  funds  shooki  be 
distributed  in  two  stages.  The  specific 
requirements  for  establishing  eUgibiHty 
for  refunds  in  the  first  stage  are  set  ftxih 
in  the  Proposed  Decision. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  pubhc 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 


30  day*  off  publication  of  this  Notice  in 
the  Federal  Wuftlator  and  shonkl  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  NoticB.  All  oommentB  receired  m 
these  proceedings  wffl  be  availaWe  for 
public  inspection  between  the  hours  of 
1:00  to  SiXi  pjsL,  Monday  thnmgh 
Friday,  except  federal  holidays,  in  the 
Public  Refeieaoe  Room  of  the  Office  of 
Hearings  and  Appals,  iocated  in  Room 
lE-234, 1000  hidepcadenoe  Avense, 
SW.,  Washington,  DC  20S«. 

Dated:  )MBet,  1086. 
GaeryB-Pisiay. 

Director,  Office  iifHeoritigs  ondAppeoh. 

Proposed  DaciatoB  awl  Oidar  af  the 
Department  af  beigy 

Special  Refund  Procedures 

Name  of  Fins:  Cloyce  K.  Box  , 
Date  of  Fila^  October  13, 1963 
Case  Number  HEF-0041 

The  Economic  Regulatory 
Administration  (ERA)  filed  a  petition  on 
October  13, 1963.  requesting  that  the 
Office  of  Hearings  and  Appeals  (OHA) 
implement  a  special  refund  proceeding 
to  distribute  funds  received  pursuant  to 
a  Consent  Order  entered  into  by  the 
DOE  and  Cloyce  K.  Box  (Box),  formerly 
President  of  OKC  Corporation  (OKC). 
This  Consent  Order  is  independent  of  a 
separate  Consent  Order  with  OKC  itself 
which  has  been  the  subiect  of  a  separate 
Subpart  V  proceeding.  See  Office  of 
Enforcement  In  the  Matter  of  OKC 
Corp..  9  DOE  |  82,551  (1982)  \OKC\. 

L  BackgnNBid 

According  to  the  record  in  this 
proceeding  and  the  related  OKC 
proceeding  (Case  No.  BEF-0032).  during 
the  period  of  federal  petroleum  price 
controls.  Box  entered  into  business 
arrangements  with  a  number  of 
independent  brokers  (the  so-called 
"friendly  brokers")  under  which  Box 
arranged  for  the  brokers  to  purchase 
refined  petroleum  products  from  OKC 
The  friendly  brokers  then  resold  the 
products  at  excessive  prices  in  violation 
of  the  DOE  price  regulations,  and  split 
the  profits  with  Box.  Box  Consent  Order 
HH  1-3;  OKC.  9  DOE  at  85,270.  In  order  to 
settle  all  claims  and  disputes  between 
Box  and  the  DOE  regarding  these 
transactions  in  1974,  Box  and  the  DOE 
entered  into  a  Consent  Order  on  July  17. 
1980.  in  which  Box  agreed  to  remit 
$505,000  to  the  DOE.  of  which  $500,000 
was  for  the  purpose  of  reatitution  to 
injured  parties  and  $5,000  was  a  civil 
penalty.  On  die  same  date.  Box  entered 
into  a  Memorandum  of  Uoderstantfing 
which  ms<dved  all  DOE-rdaled  criminal 
allegations  against  Box  in  return  for  his 
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pleading  guilty  to  a  23-count  information 
charging  him  with  aiding  and  abetting 
violations  of  10  CFR  210.62(c),  in 
violation  of  section  5(a)  of  the 
Emergency  Petroleum  Allocation  Act  of 
1973, 15  U.S.C.  754(a)(3){B){ii).»  The 
Consent  Order  states  that  it  does  not 
constitute  an  admission  by  Box  of  any 
civil  or  criminal  liability,  or  of  any 
wrongdoing  or  illegal  act.  1 7.  In 
accordance  with  the  terms  of  the 
Consent  Order,  Box  remitted  to  the  DOE 
$500,000,  which  is  currently  being  held 
in  an  interest-bearing  escrow  accoimt 
pending  distribution  by  the  DOE.  The 
civil  penalty  of  $5,000  was  deposited 
into  the  miscellaneous  receipts  account 
of  the  United  States  Treasury. 

II.  Jurisdiction  and  Authority 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  by  which  the 
OHA  may  formulate  and  implement  a 
plan  of  distribution  for  funds  received  as 
a  result  of  an  enforcement  proceeding. 
10  CFR  Part  205,  Subpart  V.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds 
obtained  as  part  of  settlement 
agreements,  see  Office  of  Enforcement, 
9  DOE  \  82,553  (1982);  Office  of 
Enforcement,  9  DOE  \  82,508  (1981); 
Office  of  Enforcement,  6  DOE  \  82,597 
(1981)(V>cAers). 

III.  Proposed  Refund  Procedures 

A.  Refund  Claimants 

We  propose  that  the  distribution  of 
refunds  take  place  in  two  stages.  In  the 
first  stage,  refimd  monies  would  be 
distributed  to  those  firms  who  were 
injured  as  a  result  of  the  23  transactions 
specified  in  the  criminal  information 
that  was  settled  by  the  Memorandum  of 
Understanding.  Twenty  of  these 
transactions  involved  sales  arranged  by 
Box  of  OKC  motor  gasoUne  to  J.  R. 
Adams  of  Guymon,  Oklahoma,  d/b/a  J. 
R.  Adams  Oil  Company  (Adams)  during 
the  period  from  April  2, 1974  through 
July  30, 1974.  The  remaining  three 
transactions  involved  Box-arranged 
sales  of  OKC  motor  gasoline  to  Edwin 
W.  Gummelt,  Jr..  and  Robert  A.  Whitley, 
of  Waco,  Texas,  together  d/b/a  Ritco, 
Inc.  (Ritco)  during  the  period  March  21, 
1974,  through  June  13. 1974.  While 
transactions  similar  to  those  specified  in 
the  information  occurred  during  a  much 


longer  period  and  with  other  firms,  the 
Box  Consent  Order,  both  on  its  own 
terms  and  when  read  together  with  the 
Memorandum  of  Understanding,  makes 
it  clear  that  these  are  the  only 
transactions  covered  by  the  civil 
settlement  agreement.  Consent  Order 
Introduction  and  If  1,  2.  Memorandum 
of  Understanding  \\  1,  3,  8.  The  persons 
injured  as  a  result  of  these  transactions 
were  the  customers  who  purchased  the 
OKC  motor  gasoline  from  Adams  or 
Ritco  at  allegedly  illegal  prices.  The 
record  clearly  indicates  that  Adams  and 
Ritco  not  only  were  not  injured  in  any 
way  by  the  transactions  but  were 
directly  involved  with  Box  in  committing 
the  alleged  violations.* 

Accordingly,  potential  claimants  are 
resellers  (including  retailers  and 
refiners)  and  end-users  who  purchased 
OKC  motor  gasoline  from  either  Adams 
or  Ritco  during  the  Box  consent  order 
period,'  and  who  satisfactorily 
demonstrate  that  they  were  injured  by 
the  alleged  overcharges.*  Firms 
identified  in  the  file  of  the  OKC 
proceeding  as  customers  of  Adams  and 
Ritco  during  the  Box  consent  order 
period  will  receive  direct  notice  of  this 
proceeding. 

1.  Refund  Applications  by  Resellers 

In  Subpart  V  proceedings,  reseller 
applicants  are  generally  required  to 
demonstrate  that  they  did  not  pass  on  to 
their  customers  price  increases 
implemented  by  the  consent  order  firm. 
See,  e.g.,  Vickers.  We  propose  to  adopt 
this  requirement  in  the  present 
proceeding.*  Accordingly,  in  order  to 


'  United  Stales  v.  C/oyce  K.  Box.  O.  No.  80-107W 
(W.D.  Okla.  July  17.  ISSO).  Box  paid  a  fine  ofSSAX) 
per  count  or  a  total  fine  of  SllS.OOO.  Box'i  guilty 
plea  wai  entered  pursuant  to  (he  itandarda  of  North 
Carolina  v.  A/ford,  400  U.S.  25  (1B70).  wtiich  pennlt 
a  court  to  accept  a  guilty  plea  from  a  per«on 
accused  of  a  crime  despite  that  person's 
unwillingness  to  admit  to  participation  in  the  acts 
conalituting  the  crime.       . 


*  Adam's  and  Ritco's  owners  pled  guilty  to 
charges  of  selling  petroleum  products  at  higher 
prices  than  permitted  under  the  price  regulations  in 
the  same  transactions  that  were  specified  in  the  Box 
criminal  information.  United  Statet  v.  John  R. 
Adams.  CR.  No.  78-166-1  (WD.  Okla.  December  14, 
1978)  ($1,000  fine).  United  States  v.  Whitley  and 
Cummelt.  CR.  No.  7S-165-T  (WJ3.  Okla.  Decamlier 
17, 1979)  ($15,000  fine  for  each  defendant). 

»  The  Box  consent  order  period  for  firms  that 
purchased  OKC  molor  gasoline  from  Adams  is  April 
2, 1974  through  July  3a  1974.  For  firms  that 
purchased  OKC  motor  gasoline  from  Ritco.  the  Box 
consent  order  period  is  Mart:h  21, 1974  through  June 
13, 1974. 

*  Any  of  the  other  "friendly  brokers"  who  may 

'  have  purchased  from  Adams  and  Ritco  will  also  be 
ineligible  for  a  refund  on  the  grounds  of  "unclean 
hands. "  See  OKC.  9  DOE  at  85.270;  see  also  Offict 
of  Special  Counsel:  In  the  Matter  of  Conoco,  Inc. 
11  [X)E  1  85.208  (1964).  These  other  brokers  are: 
Boyce  Box  d/b/a  Quality  Oil  Robert  Vail  d/b/« 
Roberi  Vail.  Inc:  Consolidated  Materials.  Inc.  a 
consolidation  ofStonewalk  Corporation  and  CLB 
Corporation,  owned  primarily  by  Donald  G.  Baxter, 
and  Metro  Energy,  owned  by  Fttil  and  lean  Parker. 
See  SEC  v.  C/oyc«  K.  Box  and  OKC  CA-3-S0- 
1217D,  (N.D.  Tex.)  (First  Supplemental  Complaint 
for  Permanent  ln|unction). 

*  We  recognixe,  of  course,  that  In  the  present  case 
the  price  increases  were  imposed  not  by  the  persoo 
who  enteredlnto  the  consent  order,  i.a.  Box.  but  t>y 
Adorns  sod  Ritca 


qualify  for  a  refund,  resellers  must  show 
that  maricet  conditions  required  them  to 
absorb  the  alleged  overcharges.  A 
reseller  must  also  show  that  it  had  a 
"bank"  of  unrecovered  costs  in  order  to 
demonstrate  that  it  did  not  subsequently 
recover  these  costs  by  increasing  its 
prices.*  The  maintenance  of  a  bank  will 
not,  however,  automatically  establish 
injury.  See  Tenneco  Oil  Co./Chevron 
U.S.A..  Inc.,  10  DOE  \  85,014  (1982); 
Vickers  Energy  Corp. /Standard  OH  Co.. 
10  DOE  \  85,036  (1982);  Vickers  Energy 
Corp./Koch  Industries,  Inc..  10  DOE 
1  85.038  (1982), 

However,  as  in  many  prior  special 
refund  cases,  we  propose  to  adopt  a 
presumption  of  injury  with  respect  to 
small  claims  by  resellers.  See,  e.g..  Uban 
Oil  Co.,  9  DOE  1  82.541  (1982).  The  cost 
to  a  small  firm  of  gathering  evidence  of 
injury  could  exceed  the  expected  refund 
Consequently,  without  simplified 
procedures,  some  injured  resellers 
would  be  effectively  denied  an 
opportunity  to  obtain  a  refimd.  Under 
the  small  claims  presumption  we  are 
proposing  to  adopt,  a  reseller  claimant 
will  not  be  required  to  submit  any 
evidence  of  injury  beyond  purchase 
volumes  if  its  refund  claim  is  $5,000  or 
less. 

Resellers  who  made  only  spot 
purchases  will  be  presumed  to  have 
suffered  no  injury.  They  would  therefore 
be  ineligible  for  any  refimd.  even  a 
refund  at  or  below  the  small  claims 
threshold  level.  Spot  purchasers  tend  to 
have  considerable  discretion  in  where 
and  when  to  make  purchases  and  would 
therefore  not  have  made  spot  purchases 
of  OKC  product  from  Adams  or  Ritco  at 
increased  prices  unless  they  were  able 
to  pass  through  the  full  amount  of  the 
quoted  selling  price  to  their  own 
customers.  See  Vickers,  8  DOE  at 
85.396-97;  Office  of  Special  Counsel,  10 
DOE  1  85,048  at  88,200  (1982)  [Amoco). 
The  same  rationale  holds  true  in  the 
present  case.  Accordingly,  any  reseller 
claimant  who  was  a  spot  purchaser 
must  submit  evidence  to  rebut  the  spot 
purchaser  presumption  and  establish  the 
extent  to  which  it  was  injured  as  a  result 
of  the  spot  pim:hase(8). 

2.  End-Users 

We  propose  to  adopt  a  finding  that 
end-users  or  ultimate  consumers  whose 
business  is  unrelated  to  the  petroleum 


*  Bonks  must  be  shown  from  the  month  of 
purchase  until  the  date  the  bank  requirement  for 
motor  gasoline  was  eliminated  — luly  15. 197S  for 
retailers.  May  1. 1980  for  most  resellers  and  retailer 
reseliers.  and  (anuary  2S.  1961  for  refiners  and  the 
62  resellers  and  retailer-resellers  listed  si  46  FR 
81256  (December  la  1980),  Fed  Energy  Gurdelines. 
Petroleum  Regulatioas  1«7«-1961,  \  16.407C 


BEST  COPY  AVAILABLE 


Regbter  /  Vol.  51,  No.  118  /  Thursday.  J<me  10.  1988  /  Noticeg 


iadartry  twre  iajwiiit  by  Am  aOtaged 
owrckaf^M  setded  by  Ike  Box  Coment 
Order.  Unlike  regricted  firan  in  the 
petraAeum  indulry.  merehw  of  this 
gpoap  genetaily  wete  not  sobject  to  price 
coBtrob  dumg  the  ooment  ofder  poiod, 
and  tkey  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
For  these  reasoos.  an  analysis  of  the 
impact  of  the  allefed  overcharges  on  the 
fiml  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeiding.  See  Texas 
Oil  &  Gas  Corp.,  12  DOE  at  88.209.  We 
therefore  propose  that  an  end-«Mer  of 
OKC  refined  products  purchased  from 
Adams  or  Ritco  need  only  document 
that  it  was  an  ultimate  consumer  of  a 
specific  anount  of  OKC  motor  gasoline 
to  make  a  sufficient  showing  that  it  was 
injured  by  the  alleged  overcharges. 

B.  Calculation  of  Refund  Amounts 

We  must  further  determine  the  proper 
method  for  dividing  the  consent  order 
fund  among  successful  applicants.  We 
propose  to  adopt  a  presumption  that  the 
alleged  overcharges  were  dispersed 
equally  in  the  sales  of  OKC  motor 
gasoline  by  Adams  and  Ritco  in  the  23 
transactions  specified  in  the  criminal 
information.  In  order  to  calculate  a  per 
gallon  refund  amoimt  under  this 
volumetric  method,  we  shall  divide  the 
principal  amount  of  the  Box  consent 
order  fund.  $500,000.  by  the  9.700.260 
gallons  of  OKC  motor  gasoline  which 
was  purchased  and  resold  by  Adams 
and  Ritco  during  the  Box  consent  order 
period  P^torch  21, 1974  throng  July  30, 
1974).  This  yields  a  refund  amount  of 
$0.051545  per  gallon.* 

Finally,  we  propose  to  establirii  a 
minimum  amount  of  $15  for  refund 
claims.  We  have  {bond  through  our 
experience  in  prior  refund  cases  that  the 
cost  of  processing  claims  in  which 
refunds  are  sou^t  for  amounts  less  than 
$15  outweighs  ^  benefits  of  restitution 
in  those  cases.  See,  e.g.,  Uban  Oil  Co.,  9 
DOE  at  85,225:  see  also  10  CFR 
S  205.288(b). 

rV.  Refund  Application  Procedures 

Refund  appUcatioDS  in  this  proceeding 
should  not  be  filed  imtil  issuance  of  a 
final  Decision  and  Order.  Detailed 


*  Like  tile  other  preeonptkm*  w«  are  eataMMiing 
in  tliii  procaedins.  the  volunwCric  |«— mm|iWo«  !• 
rebuttable.  The  volumetric  method  of  compating 
lefunda  repreaent*  a  limple  and  equitable 
allemativ*  availabla  to  flnna  wiiidi  are  not  able  to 
perfonn  tiM  iHulcnl  tsMc  of  aQovtuitlsiiiif  a 
particular  lewi  of  all«SMi  tmnhmtfi  and  ln)iay. 
Any  datan— I  wjH  ba  aDawwl  to  Hte  a  rrfimd 
appHealkNi  ba»ad  on  a  claim  4h«t  it  idlared  a 
divproporticaafa  nava  of  tho  aiiaged  oveidbai|aa. 
See.  e^,  Qatttr  Slate  Off  Reflmng  Corp- 13  DOE 
1  8S.211  at  mjsa  (1906). 


procedves  for  fftng  appBcations  w91  be 
provided  ia  the  final  Decisioa  and 
Onier.  Before  disposing  of  any  of  tbe 
finds  received,  we  intend  to  pnbHdze 
the  distributkm  process  and  to  provide 
an  opportunity  for  any  affected  party  to 
file  a  daim.  In  addition  to  pablishing 
copies  of  tfie  proposed  and  final 
decisions  in  ^e  Federal  Reglstui,  copies 
will  be  provided  to  those  customers  of 
Adams  and  Ritco  during  the  Box 
consent  order  period  whom  we  are  able 
to  locate. 

In  the  event  that  money  remains  after 
all  first-stage  claims  have  been  disposed 
of,  these  funds  could  be  distributed  in 
various  ways.  We  will  not  be  in  a 
position  to  decide  what  should  be  done 
widi  any  remaining  funds  until  the  first 
stage  reftmd  procedure  is  completed. 

It  Is  Therefore  Ordered: 

The  refund  amount  remitted  to  the 
Department  of  Energy  by  Cloyce  K.  Box 
pursuant  to  the  Consent  Order  executed 
on  July  17, 1980  will  be  distributed  in 
accordance  wiQi  the  foregoing  Decision. 

[PR  Dec  ae-13643  Piled  d-18-8a;  S:45  ami 
BtLUNQ  ooec  S4S»-»1-a 


Imptementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOK 

action:  Notice  of  Implementation  of 
Special  Re&ind  Procedures. 

SUMMAIir.  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
has  adopted  the  final  procedures  to  be 
followed  in  refunding  $21,082,535.86  in 
consent  order  funds  to  members  of  the 
public.  This  money  is  being  held  in 
escrow  following  the  settlement  of 
enforcement  proceedings  brought  by  the 
Economic  Regiilatory  Administration  of 
the  Department  of  Energy  bivolving 
Marathon  Petroleinn  Company. 
DATE  AMD  ADORESS:  Applicatioos  for 
refund  most  be  filed  in  duplicate  by 
December  5, 1966,  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy.  1000 
Inifdfependenoe  Avenne,  SW.. 
Washington,  DC  aOSSS.  All  comments 
shotild  conspicuously  display  a 
reference  to  the  Case  Nuiaber  KEF-0021. 

FOn  WMTHHI MFOMMTION  CONTACT: 

Virginia  A.  Lipton.  Assistant  Director, 
Office  of  Hearings  and  Appeals. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20565.  (202)  Z52-240a 

To  receive  suggested  refund 
application  forms  ooatact  Marcia  B. 
Proctor,  Chief,  Docket  end  PaUtcations 
Branch,  Office  of  Hearings  and  Appeals, 


Department  of  Eneigy,  1000 
Independence  Aveime.  SW., 
Washington.  DC  28585,  (202)  252-4924. 
tUPPLnaCNT ARV  WrORMATlO^  In 

accordance  wnth  the  procedural 
regulations  of  the  Department  of  Energy, 
10  CFR  205.282(b),  notice  is  hereby  given 
of  the  issuance  of  the  Dddsion  and 
Order  set  out  below.  The  Decision 
relates  to  a  )anuary  3a  1966  consent 
order  between  the  DOE  and  Marathon 
Petroleum  Company.  That  coosent  order 
settled  certain  disputes  between  the  firm 
and  the  DOE  concetning  Marathon's 
possible  violations  of  DC%  regulations 
in  its  sales  of  crude  oil  and  refined 
petroleum  products.  The  consent  order 
covers  the  period  January  1, 1973 
through  January  27, 1981. 

The  Decision  sets  forth  the  procedures 
£uk1  standards  that  the  DOE  bias 
fonaulated  to  distribute  the  contents  of 
an  escrow  account  in  the  amount  of 
$21X)82,535.Aa.  funded  by  Maradion 
pursuant  to  the  consent  order.  The  DOE 
has  divided  tlw  consent  order  fund  into 
two  pools;  one  relating  to  Marathon 
crude  oil  sales  and  the  other  relating  to 
Marathon  sales  of  refined  products. 
Under  the  proceihires  adopted, 
purchasers  of  Marathon  refined 
products  may  file  claims  for  refunds 
from  the  escrow  fund.  The  amount  of  the 
refund  available  to  an  applicant  will 
generally  be  a  pro  rata  or  volumetric 
share  of  the  Marathon  consent  order 
fund.  The  Decision  provides  that  in 
order  to  receive  a  portion  of  its  allocable 
share,  a  claimant  must  furnish  the  DOE 
with  evidence  that  it  was  injured  by  the 
allegedly  unlawful  prices  for  covered 
prodacts  charged  bf  Marathon. 
However,  the  Deoaton  indicates  that  no 
separate,  detailed  showmg  of  injury  wiH 
be  required  of  end-users  of  the  relevant 
product,  or  of  fitoss  which  file  refund 
claims  in  amounts  of  $&JOOO  or  less.  The 
Decision  further  indicates  that  an 
apphcant  whose  claim,  if  granted,  would 
result  in  a  refimd  greater  than  $5,000  bet 
less  than  $50,000  may  elect  to  receive  a 
refund  based  on  35  percent  of  its 
allocable  share.  Applicants  requesting  • 
reminds  of  $50XXX)  or  more  will  be 
required  to  provide  a  detailed  showing 
of  injury.  The  Dedskw  also  sets  forth  a 
suggested  application  format  which 
claimants  may  uae.  Propa  disposition  of 
any  finds  remaining  after  all 
meritorious  claims  of  Marathon  refined 
product  purchasers  have  been  paid  will 
be  decided  at  a  futnre  date. 

With  regard  to  the  portion  of  die 
consent  order  fund  attilbatable  to 
Marathao'a  aPegad  cnide  oil  violations, 
the  decision  placea  the  Bwaey  into  a 
pool  of  crude  oil  moneys  for  distribution 
pursuant  to  the  DOE'S  Statement  of 


-1  ja.'\ji^'vA  •  'p.^  iczo 
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Restitutionary  Policy  for  crude  oil 
claims. 

Applications  for  refund  must  be  filed 
by  December  5, 1986,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  Refund  applicants  must 
file  two  copies  of  their  submission.  All 
applications  received  in  this  proceeding 
will  be  available  for  public  inspection 
between  the  hours  of  1:00  p.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
federal  holidays,  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  located  in  Room  1E^234, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Dated:  |une  11. 1986. 
Geoi^  B.  Bresnay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

June  11, 198a 

Name  of  Firm:  Marathon  Petroleum 

Company 
Date  of  Filing:  March  26, 1986 
Case  Number  KEF-0021. 

On  March  26, 1986,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
petition  with  the  Office  of  Hearings  and 
Appeals  (OHA),  requesting  that  the 
OHA  formulate  and  implement 
procedures  for  distributing  funds 
obtained  through  the  settlement  of 
enforcement  proceedings  involving 
Marathon  Petroleum  Company 
(Marathon).  See  10  CFR  Part  205, 
Subpart  V.  On  April  18, 1986,  the  OHA 
issued  a  Proposed  Decision  and  Order 
tentatively  setting  forth  procedures  for 
distributing  the  Marathon  settlement 
fund.  51  FR  16198  (May  1, 1986).  We 
further  provided  a  30-day  period  for 
submission  of  comments  regarding  our 
proposal.  That  period  elapsed  on  June  2, 
1986.  The  purpose  of  the  present 
Decision  is  to  address  the  comments 
received  and  provide  the  final 
procedures  for  disbursement  of  the 
Marathon  fimds. 

Section  I  below  summarizes  the 
tentative  procedures  adopted  in  the 
Proposed  Order.  Section  II  reviews  and 
considers  the  comments  we  received 
regarding  those  procedures.  Section  III 
sets  forth  the  final  Marathon  refund 
procedures  applicable  to  parties 
claiming  refunds  based  on  purchases  of 
Marathon  refined  products.  A  claimant 
should  take  special  note  of  those 
requirements  appUcable  to  its  particular 
circiunstances.  The  specific  application 
requirements  are  followed  by  a 
discussion  of  general  requirements 


which  apply  to  all  refund  appHcations 
involving  refined  petroleum  products. 
We  have  also  prepared  suggested  forms 
that  claimants  may  use  to  file  their 
apphcations.  These  forms  appear  as  an 
Appendix  to  this  Decision.  Refund 
applications  must  be  filed  by  December 
5, 1986.  Printed  forms  are  available  from 
OHA. 

I.  Summary  of  Proposed  Marathon 
Refund  Procedures 

As  we  stated  in  the  Proposed 
Decision,  during  the  period  covered  by 
the  settlement  agreement,  Marathon 
was  engaged  in  the  production,  sale  and 
refining  of  crude  oil,  as  well  as  in  the 
sale  of  refined  petroleum  products.  DOE 
audits  of  Marathon's  operations 
revealed  possible  regulatory  violations 
in  the  firm's  application  of  the  federal 
petroleimi  price  and  allocation 
regulations.  In  order  to  settle  claims  and 
disputes  between  Marathon  and  the 
DOE,  the  two  parties  entered  into  a 
consent  order  which  became  final  on 
January  30, 1986.'  Under  the  terms  of  the 
consent  order,  Marathon  remitted 
$21,082,535.86  to  the  DOE  in  settlement 
of  alleged  violations  occurring  between 
January  1, 1973  and  January  27, 1981  (the 
consent  order  period).  These  fimds  are 
being  held  in  an  escrow  account 
established  with  the  United  States 
Treasury  pending  a  determination  of 
their  proper  distribution. 

Because  the  consent  order  resolves 
alleged  violations  involving  both  sales 
of  crude  oil  and  refined  products,  we 
proposed  to  divide  the  fund  into  two 
pools.  See  Standard  Oil  Co.  (Indiana), 
10  DOE  1 85,048  (1982)  [Amoco).  As  we 
stated  in  the  Proposed  Order,  according 
to  information  set  forth  in  the  Federal 
Register  Notice  aimoundng  the 
proposed  Marathon  consent  order. 
approximately  40  percent  of  the 
aggregate  amount  of  the  alleged 
violations  settled  by  the  consent  order 
concern  Marathon's  production  and 
sales  of  crude  oil.  50  FR  34901,  34902 
(August  28, 1985).  We  therefore 
proposed  that  this  same  percentage  of 
the  principal  contained  in  the  Marathon 
'  escrow  account,  or  $8,433,014,  be  set 
aside  as  a  pool  of  crude  oil  fimds.  We 
further  proposed  that  the  remaining  60 
percent  of  the  Marathon  funds,  or 
$12,649,522  be  made  available  for 
distribution  to  claimants  who 
demonstrate  that  they  were  injured  by 
Marathon's  alleged  violations  in  sales  of 
refined  petroleum  products. 


Marathon,  like  other  producers  of 
crude  oil,  was  subject  to  the  Mandatory 
Petroleum  Price  Regulations  set  forth  in 
6  CFR  Part  150  and  10  CFR  Part  212.*  To 
the  extent  that  Marathon  miscertified 
old  crude  oil  as  new  or  stripper  well 
crude  oil,  the  impact  of  the  violations 
was  spread  throughout  the  domestic 
refining  industry  by  the  operation  of  the 
Entitlements  Program,  10  CFR  11.67.  See, 
e.g..  Union  Oil  Co.  v.  DOE,  688  F.2d  797 
(Temp.  Emer.  Ct.  App.  1982),  cert 
denied.  459  U.S.  1202  (1983).  Based  on 
the  OHA's  report  to  the  District  Court  in 
the  Stripper  Well  Exemption  Litigation, 
see  Report  of  the  Office  of  Hearings  and 
Appeals,  In  re:  Department  of  Energy 
Stripper  Well  Exemption  Litigation, 
MDL  No.  378  (D.  Kan.,  filed  June  21, 
1985),  6  Fed.  Energy  Guidelines  1 90.507 
at  90,620  (1985)  (the  Stripper  Well 
Report),  the  DOE  announced  that  the 
Deparbnent  would  maintain 
overcharges  associated  with  such 
violations  in  escrow  to  afford  Congress 
the  opportunity  to  select  the  means  of 
making  indirect  restitution.  See 
Statement  of  Restitutionary  PoHcy,  50 
FR  27400  (July  2. 1985).  We  therefore 
tentatively  decided  to  pool  the 
Marathon  funds  attributable  to  alleged 
crude  oil  violations  with  other  crude  oil 
funds  for  distribution  in  accordance 
with  departmental  policies.  See  50  FR  at 
27400-02. 

With  regard  to  the  remainder  of  the 
Marathon  settlement  fund,  the 
$12,649,522  apportioned  to  refined 
products,  we  proposed  to  implement  a 
two-stage  refund  proceeding  in  which 
purchasers  of  Marathon  refined 
petroleum  products  will  be  affcHded  an 
opportunity  to  submit  refund 
apphcations  during  the  Initial  stage.*  In 
connection  with  first-stage  applications 
by  Marathon  purchasers,  we  adopted 
several  presumptions.  First  we 
presumed  that  the  alleged  overcharges 
were  dispersed  equally  in  all  sales  of 
refined  product  made  by  Marathon 


■  Section  501  of  the  Marathon  conaent  order 
reaotvea  all  pending  and  potential  dvil  and 
adminiatrative  dalma  by  t)M  DOE  a^ainat 
MaratlMin.  with  certain  anmnerated  axcaptiooa.  Sea 
conaent  order  aoction  8m(a)  through  (g). 


*  The  DOE  regulations,  in  effect  from  Auguet  IS. 
1973  until  lanuary  27. 1961.  governed  price*  charged 
in  crude  oil  aalet  to  flrat  purchasert  by  defining 
ceiling  pricea  for  variou*  tier  claasificatloni  of  crude 
oiL  The  regulation*  permitted  producer*  to  aell 
certain  crude  oil.  (uch  a*  crude  oil  produced  from  a 
"atrippar  well  property."  at  market  price  level*. 
When  a  producer  *old  crude  oil.  it  wa*  required  to 
certify  in  writing  to  the  purchaaer  the  reep«ctive 
volume*  of  crude  oil  belonging  to  each  tier 
claaaification  in  each  purchaae.  When  a  refiner 
piocaaaad  the  crude  oil.  it  wa*  required  to  report 
theae  certification*  to  the  DOE  to  enable  the  agency 
to  adminiater  the  Crude  Oil  Entitlement*  Prognun, 
10  CFR  211.67. 

*  We  indicated  that  after  all  claim*  of  Marathon 
purchaaers  had  been  conaidered  we  would 
determine  the  appropriate  manner  of  diabunlng 
remaining  Marathon  refined  product  fund*  in  a 
aaoond  Mage  refund  proceeding. 
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during  the  ooeaent  order  period  aad  that 
refiiiid»^sbouid  therefore  be  made  on  a 
(Ht)  fata  or  volumetric  baais.  Under  the 
vohiBCtric  rehmd  approach,  a  clairaant 
is  eli^ble  to  receive  a  lefwd  equal  to 
the  number  of  gaUona  purchased  times 
the  per  gallon  rehmd  amount  We  also 
refer  to  this  volumetric  refund  amount 
as  the  claimant's  "allocable  share."  *  In 
the  Proposed  Order,  we  get  the  per 
gallon  refund  amount  at  100042  per 
gallon.  We  derived  this  figure  by 
dividing  the  oonsoit  order  funds 
available  for  distribution  to  non-cmde 
oil  claimants  ($12,649,522)  by  the 
number  of  gallons  of  covered  products 
other  than  crude  oil  which  Marathon 
indicated  to  us  that  it  sold  firom 
September  1973  through  the  date  of 
decontrol  of  the  relevant  product 
(29,983,247.000).  However,  we  also 
recognized  that  some  claimants  may 
have  been  disproportionately 
overcharged,  and  indicated  that  any 
punihaser  may  file  a  refund  application 
based  on  a  claim  that  it  suffered  a 
disproportionate  share  of  the  alleged 
overcharges.  See  Sid  Richardson 
Carbon  and  Gasoline  Co.,  12  DOE 
I  85,054  at  88,164  (1984). 

We  proposed  to  adopt  a  number  of 
presumptions  concerning  injury.  These 
presumptions  excuse  certain  categories 
of  refund  applicants  from  proving  that 
they  were  injured  by  Marathons  alleged 
overcharges,  thus  simplifying  the  refund 
process  for  these  applicants. 

We  tentatively  found  that  end-users 
and  ultimate  consumers  whose 
businesses  are  unrelated  to  the 
petroleum  industry  would  not  be 
required  to  provide  a  separate 
demonstration  that  they  were  injured  by 
Marathon's  alleged  refined  product 
overcharges.  Unlike  regulated  firms  in 
the  petroleum  industry,  end-users 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  we  found  an  analysis  of  the 
impact  of  the  alleged  overcharges  on  the 
final  prices  of  non-petroleum  goods  and 
services  would  be  beyond  the  scope  of  a 
special  refund  proceeding.  See  Texas 
Oil »  Gas  Corp.,  12  DOE  \  85,069  at 
88.209  (1984).  We  proposed,  therefore, 
that  end-users  of  Marathon  products 
need  only  document  that  they  were 
ultimate  consumers  of  a  specific  amount 
of  Marathon  products  to  make  a 
sufficient  showing  that  they  were 
injuied  by  the  alleged  overcharges. 


JM   I 


«  aaimanU  art  •!«>  tUgHbi*  to  raceiv*  a  pro  nU 
share  of  intareat  accniad  «b  Um  mctowwI  bmda. 


We  alao  trartahvely  decided  not  to 
require  firas  whose  prices  for  goods  and 
services  are  regulated  by  a  govemoient 
agency  or  by  the  tmns  of  a  cooperative 
agreement  to  demonstrate  injriry  as  a 
result  of  aUi^Bed  overchaises  oo  refined 
pro«kict8.  AMioagh  such  finna.  e.g., 
public  utilities  and  agricultural 
cooperatives,  generally  would  have 
passed  overcharges  through  to  their 
customers,  they  generally  would  pass 
through  any  refimds  as  well.  Therefore, 
we  suggested  that  we  would  require 
such  apphcants  to  certify  that  they  will 
pass  any  refund  received  through  to 
their  custonaers,  to  provide  us  with  a  full 
explaoation  of  how  they  plan  to 
accomplish  this  restitution,  and  to 
explain  how  they  will  notify  the 
appropriate  regulatory  body  or 
membership  group  of  their  receipt  of  the 
refund  money.  See  Office  of  Special 
Counsel,  9  DCyE.  \  82,538  at  85,203  (1982). 
We  noted,  however,  that  a  cooperative's 
sales  of  Marathon  products  to  non- 
members  would  be  treated  in  the  same 
manner  as  sales  by  other  resellers. 

We  also  proposed  specific  procedures 
regarding  refund  applications  filed  by 
resellers,  retailers  and  refiners.  We 
proposed,  first,  to  adopt  a  small-claims 
presomptioo,  as  we  have  in  many 
previous  cases.  Under  the  small-claims 
presumption,  a  claimant  seeking  total 
refunds  of  $5,000  or  less  (excluding 
interest)  is  not  required  to  submit  any 
evidence  of  injury,  beyond  establishing 
the  volume  of  Marathon  products  it 
purchased  during  the  settlement  period. 
See  Texas  Oil  &  Gas  Corp..  12  DOE 
I  85,069  at  88,210  (1984).  We  believe  that 
the  cost  to  the  applicant  of  gathering 
evidence  of  injury  to  support  a  small 
refund  claim  and  the  cost  to  the  OHA  of 
analyzing  the  additional  evidence  might 
be  outweighed  by  the  benefits  that  could 
be  achieved  by  receiving  the  additional 
information. 

In  ttie  Proposed  Order  we  also  stated 
that  refiners,  resellers  and  retailers 
seeking  refunds  greater  than  $5,000 
would  be  expected  to  provide  a  more 
detailed  injury  showing.  We  tentatively 
adopted  a  further  presumption  for 
refiner,  reseller  or  retailer  applicants 
whose  claims,  if  granted,  would  result  in 
a  total  refund  greater  than  $5,000,  but 
less  than  $50,000.  excluding  interest 
(medium  range  claimants).  Based  on  our 
review  of  prior  cases,  we  believed  it  a 
reasonable  presumption  that  firms  that 
sold  Marathon  refined  products  and  that 
maintained  banks  of  unrecovered  costs 
were  likely  to  have  experienced  some 
injury  as  a  result  of  (tie  alleged 
overcharges.  E.g.,  Mobil  Oil  Corp.,  IS 
DOE  \  85J39  (1985)  [^ohil):  Amoco.  10 
DOE  at  86,222-23,  Based  on  national 


average  data  and  the  cf^nclusions 
regarding  absorption  of  injury  reached 
in  those  cases,  we  tentatively  decided  to 
adept  an  injury  presumption  of  35 
percent  in  the  Marathon  refund 
proceeding.  Acconhngly,  we  proposed 
that  any  medium  range  datraant  be 
permitted  to  elect  to  receive  a  refund 
based  on  35  percent  of  ito  total  allocable 
or  volumetric  share.  We  tentatively 
determined  that  in  order  to  receive  a 
refund  based  on  this  35  percent 
presumption,  an  applicant  would  be 
required  to  substantiate  the  volume  of 
product  it  purchased  from  Marathon  and 
demonstrate  the  existence  of  banks  of 
unrecouped  product  costs  at  levels  at 
least  equal  to  the  refund  claimed. 

Finally,  we  proposed  that  a  large 
refund  applicant  in  this  general 
category,  one  whose  total  claims,  if 
granted,  would  result  in  a  refund  of 
$50,000  or  more  excluding  interest,  be 
required  to  provide  a  detailed  showing 
of  injury.  We  stated  in  the  Proposed 
Order  that  such  an  applicant  would  be 
expected  to  show  that  it  did  not  pass 
along  the  alleged  overcharges  to  its  own 
customers,  by  demonstrating  that  it 
maintained  a  bank  of  unrecovered 
product  costs  begiiming  witbJhe  first 
month  of  the  period  for  which  a  refund 
was  claimed  through  the  date  on  which 
that  product  was  decontrolled.  In 
addition,  we  provided  that  a  claimant 
specifically  establish  injury  by  showing 
that  it  did  not  pass  through  those 
increased  costs. 

n.  Comments  Regarding  Marathon 
Proposed  Order 

[A)  Crude  oil  comments 

As  we  stated  above,  we  indicated  that 
we  would  disburse  the  $4433.014  of  the 
Marathon  consent  order  fund  relating  to 
alleged  crude  oil  violations  in 
accordance  with  departmental  policy.  In 
coimection  with  this  proposal,  we 
received  joint  comments  filed  by  the 
States  of  Arkansas.  Delaware.  Iowa. 
Louisiana,  North  Dakota,  Rhode  Island. 
Utah,  and  West  Virginia  and  separate 
comments  by  the  State  of  California  and 
the  Commonwealth  of  Pennsylvania. 
These  States  suggest  that  OHA  not 
follow  agency  crude  oil  policy  and 
instead  distribute  to  the  States  funds  not 
disbursed  to  directly  injured  claimants. 
The  DOE  Crude  Oil  Policy  arose  out 
of  a  report  which  the  OHA  issued  in  the 
Stripper  Well  Exemption  Litigation. 
Report  of  the  Office  of  Hearings  and 
Appeals,  In  Re:  Department  of  Energy 
Stripper  Well  Exemption  Litigation. 
MDL  No.  378  (D.  Kan.  Hied  June  21. 
1985),  6  Fed.  Energy  Guidelines  \  9a507 
(1985).  That  Report  concluded  that  the 


Entitlements  IVogram  spread  the  effects 
of  crude  oil  misoertifications  throughout 
the  crude  oil  industry.*  Frtmi  the  OHA's 
findings,  the  Deputy  Secretary  of  Energy 
concluded  that  an  indirect  means  of 
effectuating  restitution  was  appropriate 
in  crude  oil  refund  proceedings. 
Therefore,  on  |une  21, 1985.  the  Deputy 
Secretary  estabhshed  the  DOE  Policy  of 
Restitution  for  Crude  Oil  Overcharges. 
50  Fed.  Reg.  27400  Ouly  2. 1965).  The 
policy  statement  announced  that  the 
DOE  would  maintain  overcharge  monies 
in  escrow  to  afford  Congress  the 
opportimity  to  select  the  means  of 
making  indirect  restitution.  Should 
Congress  decline  to  act  on  the  issue  by 
the  fall  of  1986.  the  DOE  stated  that  die 
funds  should  be  paid  to  the 
miscellaneous  receipts  accounts  of  the 
United  States  Treasury  in  order  to 
benefit  all  Americans.  In  June  19B5.  the 
OHA  issued  an  order  aimouncing  that  it 
intended  to  follow  the  DOE  Policy.  50 
Fed.  Reg.  27402  (July  2. 1985).  The  OHA 
solicited  and  considered  comments  to 
that  announcement  and  determined  that 
it  would  apply  the  DOE  Policy  in  all 
special  refund  cases  involving  crude  oil. 
Amber  Refining.  Inc..  13  DOE  \  86.217 
(1985)  [Amber]. 

As  we  stated  above,  the  jurisdictions 
referred  to  above  urge  that  all  monies 
not  disbursed  to  identified  injured 
parties  be  distributed  to  States  for 
indirect  restitution,  rather  than  in 
accordance  with  DOE  Policy.  However, 
none  of  the  comments  presents  any 
reason  why  the  PoUcy  is  inappUcable  to 
these  funds.  Rather,  the  comments 
suggest  that  alternative  methods  of 
restitution  are  preferable.  For  example, 
they  argue  that  state  governments  are 
the  most  appropriate  recipients  of 
refund  monies  not  designated  for  readily 
identifiable  injured  parties. 

In  light  of  our  Decision  in  Amber,  we 
have  determined  that  the  Marathon 
crude  oil  refund  monies  should  be 
pooled  with  other  crude  oil  funds  for 
distribution  in  accordance  with  the 
•  departmental  policies.  As  we  stated  in 
Amber,  there  is  no  merit  to  comments 
which  disagree  with  the  OHA 
implementation  of  DOE  policies.  Amber, 


*  The  CnMla  Oil  EolitlananU  Propwn.  pari  of  Ifaa 
DOE'i  tyatam  of  maadatary  petroleum  price  and 
allncation  controla.  waa  in  effect  from  November 
1974  through  loMiary  1SBI.  The  program  waa 
Iniaadad  to  aqaaiiaa  aooaaa  to  the  banafits  of  cmda 
oil  price  ooolrak  aBong  all  domaebc  refiner*  and 
their  downatream  cuatomert.  To  accompliih  thia 
end.  ivflner*  ware  required  to  make  tranafer 
payoMnto  aaaang  <h— iaat»ea  through  the  porohaaa 

jLiL  J  till  rf  MUillwiiiiiiH  llnr«iwii  nf  th?  i *- 

which  tha  pnvaa  wodcad.  U  hwi  thacftect  of 
disp«raii«  o««rchatflBa  TMMUlns  from  cnide  oil 
mlacarttftcatlooa  tluuughout  the  donestic  reftntng 
indouy.  /im*irAaffjin«  Aic  1*  DOBlas.n7 
(1 


13  DOE  at  68,569.  OHA's  delegation 
expressly  subjects  it  to  Departmental 
policies  and  determinations  such  as  this 
one  are  governed  by  departmental 
policy.  Id:  Windsor  Gas  Corp^  14  DC« 
USS,  No.  KEF-0002  (May  22, 1986): 
American  Pacific  International,  Ina,  14 
DOE  \  85,158  (1986)  [API).*  Accordingly, 
we  will  adopt  the  plan  set  forth  in  the 
Proposed  Order  for  disbursement  of  the 
portion  of  the  Marathon  consent  order 
fund  attributable  to  crude  oil. 

(B)  Refined  Product  Comments 

^We  also  received  a  number  of 
comments  concerning  our  proposed 
procediues  for  disbursement  of  the  - 
portion  of  the  Marathon  fimds 
attributable  to  refined  products.  Ludty 
Stores.  Inc.  (Lucky),  the  Marathon  Brand 
Committee  of  the  Petroleum  Marketers 
Association  of  America  and  the 
Marathon  {obbers  Group  (the 
Committee)  assert  that  the  small-claims 
limit  of  $5,000  should  be  increased. 
Lucky  claims  that  refund  applicants 
whose  volimie  of  Marathon  purchases 
would  make  them  eligible  for  an 
allocable  reftmd  share  of  greater  than 
$5,000  will  not  be  able  to  file  a  claim  for 
their  full  allocable  share  because  they 
are  unable  to  make  the  required  injury 
showing.  The  Committee  asserts  that  the 
small-claims  limit  should  be  increased 
to  allow  claimants  that  purchased 
"average"  amotmts  of  Marathon  product 
(8.4  million  gallons  aimually)  to  utilize 
the  small-claims  injury  presumption. 

Setting  a  threshold  limit  is.  of  course, 
a  matter  of  judgment  in  any  particidar 
case.  However,  the  OHA  has  now 
adopted  the  $5,000  small-claims 
threshold  in  numerous  cases.  E.g..  API, 
14  DOE  at  88,295;  Texas  Oil  &  Gas 
Corp..  12  DOE  1  85.069  (1964):  Marion 
Corp.,  12  DOE  I  85.014  (1984).  The  basis 
for  5ie  small-claims  refimd  approach  is 
that  a  separate  detailed  showing  of 
injury  may  be  complicated  and 
burdensome  for  firms  applying  for 
relatively  small  refunds.  As  we  have 
stated  on  several  occasions  with  respect 
to  these  smaller  claims,  the  costs 
incident  to  filing  and  processing 
appUcations  that  set  forth  a  detailed 
shcrwing  of  injury  may  outweigh  the 
benefits  of  receiving  this  additional 
data.  The  small-claims  process  permits 
the  OHA  to  use  its  own  resources  more 
efficiently.  Seminole  Raining,  Inc.,  12 
DOE  1 85.188  (1985):  Little  America 
Refining  CoVTheM.  H.  Cook  Pipeline 


•  Howovw.  •■  w«  lUtad  IB  the  PrapoMd  Daciaion 
and  Order,  after  aM  the  rvfwidt  to  dU«ctly  iniufad 
partiaa  have  ba«i  nade,  we  may  And  U  appropriate 
to  uaa  MaraaMB  oooaant  onlar  fundi  auociated 
with  aalaa  afrallMd  prodwM  to  provide  fcr  indirect 
taatitubon  throng  Hm  Btataa. 


Construction  Co.,  No.  RF112-1  (August 
30, 1985)  (proposed  decision). 

Raising  the  small-claims  threshold 
level  as  Lucky  suggests  would  facilitate 
a  higher  refund  level  to  more  applicants. 
without  providing  a  concomitant  benefit 
in  the  overall  refund  process,  such  as 
greater  efficiency  or  accuracy. 
Moreover,  the  suggestion  of  the 
Committee  would  involve  a  complete 
revision  of  the  policy  behind  the  small- 
claims  approach.  The  procedure  was 
developed  to  enable  smaller  applicants 
to  file  claims  efficiently  and  easily.  It 
was  not  designed  to  assist  the  applicant 
that  ptut:ha8ed  "average"  volimies,  if  in 
reality  that  applicant  is  requesting  a 
significant  refund.  Under  the  plan 
suggested  by  the  Committee,  the 
average  applicant,  one  purchasing  8.4 
million  gallons  of  product  annually  for 
the  audit  period,  would  receive  a  refund 
of  more  than  $25,000  under  the  small- 
claims  approach.  We  fmd  that  an 
applicant  requesting  a  refund  of  this 
magnitude  should  be  prepared  to  fully 
document  the  injury  experienced. 

Lucky  also  suggests  that  after  all 
meritorious  claims  have  been  satisfied, 
the  remaining  fimds  should  be 
distributed  to  small  claimants.  We  see 
no  basis  for  adopting  this  suggestion, 
which  would  effectively  distribute  the 
contents  of  the  Marathon  escrow  to 
those  Marathon  purchasers  that  simply 
happened  to  have  filed  applications. 
Pennzoil  Co. /Paul  L  Strycula,  12  DOE 
1 85.211  (1985).  We  find  no  merit  in  such 
an  inequitable  approach. 

As  we  indicated  above,  in  our 
Proposed  Order  we  tentatively 
determined  that  medium  range 
claimants  (those  requesting  refunds 
greater  than  $5,000  but  less  than  $50,000) 
could  receive  refunds  of  35  percent  of 
their  volumetric  refund  amount,  by 
establishing  the  volumes  of  Maratfion 
product  that  they  purchased  and  by 
demonstrating  the  existence  of  banks  of 
unrecovered  product  costs  in  the  amount 
of  the  refund  claimed. 

The  State  of  California  objects  to  our 
tentative  determination  to  set  35  percent 
as  the  presumptive  level  of  injury  with 
respect  to  medium  range  claimants.  The 
State  refers  to  the  analysis  used  in  the 
RepoH  of  the  Office  of  Hearings  and 
Appeals,  In  Re:  Department  of  Energy 
Stripper  Well  Exemption  Litigation, 
MDL  No.  378  (D.  Kan.  filed  June  21. 
1985).  6  Fed.  Energy  Guidelines  \  90,507 
(1985).  California  states  that  in  the 
Stripper  Well  Report  we  found  that 
retailer  and  reseller  injury  absorption 
would  not  exceed  the  2.7  to  8,1  percent 
range  experienced  by  refiners,  and 
argues  that  the  medium  range 
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presumption  in  the  present  proceeding 
not  exceed  that  level. 

We  find  the  analysis  used  in  the 
Stripper  Well  Report  inapplicable  here. 
That  Report  referred  to  general  cost 
increases  experienced  by  the  industry  as 
a  whole.  When  costs  increase  to  all 
members  of  a  class,  it  is  likely  that  they 
will  be  able  to  pass  through  a  high 
percentage  of  those  increases  and  still 
remain  competitive.  It  is  this  situation 
that  was  involved  in  the  Stripper  Well 
Report.  On  the  other  hand,  when  the 
costs  of  only  one  purchaser  at  a 
particular  level  increase,  that  purchaser 
is  leas  able  to  fully  pass  through  those 
costs  and  remain  competitive.  It  is  for 
this  reason  that  we  Hnd  it  likely  that  the 
absorption  rate  by  Marathon  customers 
was  higher  than  that  referred  to  in  the 
Stripper  Well  Report.  Accordingly,  we 
see  no  basis  for  using  the  absorption 
percentage  figures  of  the  Stripper  Well 
Report.  See  also  Mobil  Oil  Corp.,  13 
DOE  185.339  [1985]. 

The  Committee  of  Marathon 
Customers  (CMC)  ^  believes  that  we 
have  improperly  limited  medium  range 
claimants  to  a  35  percent  injury 
presumption  level.  CMC  claims  that  "full 
compensation"  should  be  awarded  to 
motor  gasoline  applicants.  CMC 
Comments  at  26-28.  The  purpose  of  the 
medium  range  presumption  approach  is 
to  provide  a  simplified  alternative 
refund  procedure  for  certain  types  of 
applicants  and  enable  OHA  to  process 
these  apphcations  with  greater 
efficiency.  From  our  broad  experience  in 
conducting  refund  proceedings,  we 
believe  that  the  35  percent  presumption 
is  a  reasonable  one.  We  have  stressed 
repeatedly,  however,  that  medium  range 
applicants  may  receive  their  full 
allocable  share  upon  a  persuasive 
demonstration  of  injury.  Apart  from  the 
35  percent  level,  we  see  no  reliable 
evidence  for  establishing  any  other 
presumption  of  injury  level  and  no  basis 
for  presuming  that  medium  range  motor 
gasoline  applicants  experienced  100 
percent  injury  levels.  Accordingly,  we 
will  adhere  to  the  35  percent 
presumption  figure  set  forth  in  the 
Proposed  Order. 

Marathon,  Leader  Oil  Company  and 
the  Committee  filed  comments 
suggesting  that  medium  range  claimants 
be  permitted  to  receive  a  refund  at  the 
35  percent  presumptive  level  without 
being  required  to  demonstrate  the 
existence  of  banks.  These  commenters 
suggest  that  it  is  difficult  to  establish 
banks  for  the  early  years  of  the  consent 
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^  CMC  it  compriaed  of  16  Rmu  that  purchased 
lubtlantial  volume*  of  motor  gasoline  from 
Marathon  during  the  consent  order  period  and  for 
whom  Marathon  was  t  major  supplier. 


order  period.  We  are  inclined  to  agree 
that  this  aspect  ofthe  showing  for  the 
medium  range  claimant  should  be     . 
revised.  As  we  stated  in  the  Proposed 
Decision  and  Order,  we  believe,  based 
on  national  average  price  data,  that 
wholesalers  and  resellers  of  refined 
petroleiun  products  were  likely  to  have 
absorbed  approximately  35  percent  of 
alleged  Marathon  overdiarges.  In  view 
of  this  finding,  we  believe  that 
production  of  bank  data  will  not 
measurably  enhance  the  accuracy  and 
reliability  of  our  analysis  of  whedier 
individual  applicants  experienced  injury 
and  thereby  make  it  worthwhile  for  the 
OHA  to  perform  detailed  analyses  of 
bank  data  in  this  medium  range. 

Marathon  also  recommends  that  we 
allow  even  the  largest  refund  claimants, 
those  requesting  a  refund  of  $50,000  or 
more,  to  elect  the  35  percent 
presumption  method.  We  believe  that 
data  supporting  claims  of  this  magnitude 
warrant  the  most  careful  scrutiny. 
Consequently,  we  will  adhere  to  our 
original  proposal  that  applicants 
requesting  refunds  of  greater  than 
$50,000  must  show  not  only  purchases 
and  appropriate  levels  of  banks  of 
unrecouped  product  costs,  but  also  that 
the  alleged  overcharges  were  not  passed 
through.  However,  these  larger 
applicants  may  limit  their  claims  to 
340,136,054  gallons  and  thereby  receive 
$49,999  under  the  35  percent 
presumption  methodology.  Conversely, 
any  mid-range  claimant  may  prove  the 
fuU  extent  of  its  injury,  rather  than  elect 
the  35  percent  presimiption  method. 
Marathon  has  also  asked,  if  in  the 
event  that  we  are  not  convinced  by  the 
proof  of  injury  submitted  by  a  large 
refund  applicant,  whether  that  claimant 
will  receive  a  refund  based  on  the  35 
percent  presumption  method,  or  no 
refimd  at  all.  In  the  past  we  have  taken 
the  position  that  whether  a  refund  is 
granted  in  this  situation  depends  on  the 
type  of  information  submitted.  If  the 
data  convinced  us  that  the  applicant 
was  not  injured,  no  refund  was 
approved.  On  the  other  hand,  if  the  data 
was  imconvincing  or  inconclusive  as  to 
injury,  we  have  been  wilting  to  grant  a 
refund  at  the  percentage  presumptive 
level  or  the  small-claims  level.  E.g., 
Little  America  Refining  Co./Silco  Oil 
Co..  14  DOE  1  85,128  (1986).  See  also 
Standard  Oil  Co.  flndianaJ/Capital  Gaa 
Co..  13  DOE  1  85,199  (1985). 

CMC  raises  several  arguments 
challenging  the  Proposed  Decision  and 
Order's  approach  for  disbursement  of 
the  Marathon  funds.  CMC  first 
challenges  our  finding  in  the  Proposed 
Decision  that  larger  refund  claimants 
would  generally  be  expected  to 


establish  injury  in  order  to  receive  a 
refund.  Normally  this  injury  showing 
involves  a  two-part  test.  First,  the 
applicant  must  establish  that  it  had 
banks  of  unrecovered  product  costs  in  at 
least  the  amount  of  the  refund  claimed 
and,  secondly,  the  claimant  must 
present  evidence  that  it  did  not  pass 
through  the  alleged  overcharges  to  its 
own  customers.  CMC  claims  that  this 
test  is  improper  and  argues  that  a  refund 
claimant  is  "entitled  to  recover  for  the 
overcharge  it  sustained  so  long  as  it  did 
not,  during  the  period  of  controls,  earn 
profits  In  excess  of  those  permitted  by 
law."  CMC  Comments  at  11.  CMC 
suggests  that  banks  or  other  evidence 
that  the  appUcant  maintained  lawful 
prices  would  be  probative  of  this  issue. 
Id.  at  n.l.  Thus,  CMC  essentially  argues 
that  the  measure  of  an  applicant's  injury 
is  diminished  profits.  Id.  at  11-12.  In  a 
recent  case,  the  Federal  District  Court 
for  the  District  of  Delaware  rejected  this 
very  argimient.  Atlantic  Richfield  Co.  v. 
DOE.  618  F.  Supp.  1199  (D.  Del.  1985) 
(hereinafter  cited  as  ARCO). 
Specifically,  the  Court  stated  that  the 
term  injury  "connotes  more  than  the 
mere  payment  of  an  imlawful 
overcharge."  and  that  "OHA's 
requirement  of  proof  of  non  pass- 
through  is  entirely  reasonable  and  well 
within  OHA's  authority."  Id.  at  12ia 
1211.  Accordingly,  we  reject  CMCs 
argument  that  the  Marathon  Proposed 
Decision  and  Order  improperly  requires 
larger  refund  applicants  to  demonstrate 
that  they  did  not  pass  through  the 
alleged  Marathon  overcharges. 

In  the  Marathon  Proposed  Decision 
and  Order,  we  stated  that  in  order  to 
prove  injury  an  applicant  would  be 
expected  to  show  that  due  to  market 
conditions  it  was  unable  to  pass  through 
the  alleged  Marathon  overcharges.  CMC 
alleges  that  this  is  an  unfair  limit,  since 
there  may  be  other  reasons  why  an 
applicant  may  not  have  been  able  to 
pass  through  these  increased  costs. 

We  did  not  intend  to  unduly  limit  an 
applicant's  opportunity  to  show  that  it 
did  not  pass  through  alleged 
overcharges.  Although  a  demonstration 
that  market  forces  prevented  the 
claimant  from  passing  through  those 
charges  is  certainly  one  method  for 
establishing  injury,  we  will  certainly 
consider  other  persuasive  injury 
showings  demonstrating  that  the  alleged 
overcharges  were  absorbed  by  the 
claimant 

CMC  also  challenges  the  comparative 
methodology  used  by  OHA  to  evaluate 
whether  some  types  of  applicants  have 
experienced  injury.  That  methodology, 
known  as  the  competitive  disadvantage 
test,  generally  compares  the  prices  that 


a  consent  order  firm  charged  an 
applicant  with  average  prices  charged  in 
the  applicant's  market  area  for  that 
product  at  the  applicant's  level  of 
distribution.  CMC  claims  that  there  is  no 
support  in  judicial  precedent  for  the 
"competitive  disadvantage 
requirement"  CMC  Comments  at  15. 
These  objectioas  are  without  merit. 
First  the  court  in  ARCO  specifically 
upheld  the  authority  of  the  OHA  to 
require  refund  applicants  to  establish 
injury.  Id.  at  1210-11.  In  so  doing,  the 
court  reviewed  and  upheld  our 
application  of  the  competitive 
disadvantage  test  as  one  reasonable 
method  for  establishing  injury.  Id.  at 
1213.  Moreover,  although  we  find  that 
this  method  is  generally  useful  and 
reliable,  an  applicant  is  always  free  to 
suggest  reasonable  alternative  methods 
for  establishing  injury  and  provide 
appropriate  data  for  application  of  its 
methodology.  However,  in  the  absence 
of  an  appropriate  alternative  showing, 
we  will  generally  adopt  the  competitive 
disadvantage  approach.  E.g.,  Lewtex  Oil 
&  Gas  Corp./Gixlf  Oil  Corp..  13  DOE  |  . 
85325  at  68.815  (1985).  Thus,  CMC's 
assertion  that  OHA  has  illegally  appUed 
the  competitive  disadvantage 
requirement  is  without  basis. 

In  our  Proposed  Order,  we  adopted 
the  implicit  presumption  that  any 
overcharges  that  Marathon  allegedly 
committed  were  spread  evenly  over  the 
time  when  the  relevant  product  was 
controlled.  CMC  urges  that  we  use  a 
different  approach.  Specifically,  CMC 
suggests  that  we  adopt  a  presumption 
that  overcharges  occurred  only  during 
those  periods  when  a  product  would 
have  been  in  short  supply.  CMC 
believes  that  daring  periods  of  adequate 
supply,  market  forces  would  not  aDow  a 
reseller  of  product  to  overcharge  its 
customers  and  remain  competitive.  CMC 
conclodes  that  it  is  only  in  shortage 
periods  that  a  supplier  would  have  been 
able  to  overdiarge  its  customers.  We 
see  no  foundation  for  this  condusioa.  As 
an  initial  matter,  we  see  no  basis  to 
presume  that  overcharges  could  occur 
only  during  periods  of  shortage.  Under 
CMCs  theory,  during  periods  of 
adequate  supply,  if  a  supplier's  prices 
were  above  ooaiket  prices  it  would  not 
be  able  to  sell  the  product  We  cannot 
agree  with  CMCs  implicit  assumption 
that  simply  because  a  supplier's  prices 
did  not  exceed  market  levels  that  it 
committed  no  overcharge.  For  example, 
if  a  supplier  had  aacuM  to  low-priced 
product  it  could  have  resold  the  product 
at  competitive  prices  and  still  have 
overcharged. 

Moreover,  the  refiner  price  rrde  at  10 
CFR  212.83,  to  which  Marathon  was 


subject  is  extremely  complex,  and 
violations  could  result  from  many 
reasons  not  strictly  related  to 
overcharges  to  a  particular  customer 
during  a  shortage  period.  For  example, 
erroneous  refiner  cost  calculations  could 
relate  to  improper  accounting  methods, 
the  equal  application  rule,  and  improper 
class  of  purchaser  determinations.  In 
fact  the  consent  order  settled  alleged 
Marathon  violations  of  many  improper 
cost  calculation  allegations.  50  FTR  at 
34902-03.  These  alleged  violations  were 
settied  without  specific  findings  that  the 
improper  calculations  caused  Marathon 
to  charge  specific  excessive  prices.  50 
FR  at  34902.  There  is  nothing  in  the 
record  in  this  case  that  would  assist  us 
in  determining  when,  during  the  consent 
order  period,  Marathon  would  have 
ciiarged  lower  prices  had  it  calculated 
its  banks  in  tiie  maimer  DOE  alleged  to 
be  correct.  We  therefore  see  no  rational 
foundation  for  adopting  CMCs 
approach  that  the  alleged  Marathon 
overcharges  occiured  only  during 
shortage  periods.  On  the  contrary,  we 
believe  it  more  reasonable  to  assume 
that  the  alleged  overcharges  were 
dispersed  evenly  throu^out  the 
regulated  period  for  each  covered 
product 

CMC  also  alleges  that  we  incorrectly 
apportioned  40  percent  of  the  consent 
order  funds  to  crude  oil  purchasers.  It 
asserts  that  this  allocation  was  not 
based  upon  adequate  findings  of  fact 
CMC  states:  "The  PDO  merely  recites 
that  'it  appears  that  approximately  40 
percent  of  the  aggregate  amount  of  the 
alleged  violatioiu  settied  by  the  consent 
order  concern  Marathon's  producticm 
and  sales  of  crude  oil'  "  CMC 
Comments  at  2&  QACt  dtation  is 
incorrect  TTie  sentence  referred  to  by 
CMC  is  actually  as  follows:  "According 
to  information  set  forth  in  the  Federal 
Register  Notice  announcing  the 
propoaed  Maratboo  consent  order  it 
appears  that  approximately  40  percent 
of  the  alleged  violations  settled  by  the 
consent  order  concern  Marathon's 
production  and  sales  of  crude  oiL  50  FR 
34001,  34002  (August  28. 1985).**  51  FR 
16198. 16100  (May  1. 1086).  Thus,  our 
basis  for  allocating  40  percent  of  the 
crude  oil  funds  was  deariy  set  forth:  we 
referred  to  the  information  developed  by 
the  agency  in  its  audit  of  Marathon  and 
aimounoed  through  the  publication  of 
the  oonaent  order. 

CMC  next  aiguea  that  the  allocation 
of  40  percent  of  the  Marathon  fund  to 
the  erode  oU  pool  is  inequitable.  CMC 
believes  that  Marathon's  refined  product 
customers  must  have  absorbed  mate 
than  80  percent  of  the  alleged  Marathon 
overcharges.  It  asserts  that  Marathon 


refined  greater  volumes  of  crude  oil  than 
it  produced  and  earned  significantly 
more  revenue  form  its  sales  of  refined 
products  than  on  its  sales  of  crude  oil. 
This  assertion,  even  if  true,  does  not 
bear  upon  the  portion  of  the  Marathon 
settiement  fund  that  may  resaonably  be 
allocated  to  refined  products.  If 
Marathon  did  miscertifj-  crude  oil  that  it 
used  for  producing  refined  products,  the 
effect  these  miscertifications  would 
have  been  experienced  by  participants 
in  the-Entitlements  Program,  ratiter  than 
by  Marathon  refined  product 
purchasers.  The  Entitlements  Program 
compensated  both  entitiements 
purchasers  and  sellers  for  such  alleged 
miscertifications. 

Moreover,  as  we  stated  above,  the 
ERA  suggested  in  the  Notice  of  the 
Proposed  Consent  Order  tha^60  percent 
of  the  Marathon  settlement  fund  may 
have  been  related  to  refmed  product 
overcharges.  The  Notice  provided  a  30- 
day  comment  period.  50  Fed.  Reg.  at 
34904.  According  to  the  Notice 
announcing  the  final  Marathon  consent 
Order,  no  comments  were  received 
challenging  the  refined  product/crude 
oil  apportionment  referred  to  in  the 
Notice  of  the  Proposed  Consent  Order. 
51  FR  3820,  3821  Oanuary  30, 1986). 
CMCs  comments  in  the  present 
proceeding  provide  no  reasonable  basis 
upon  whidi  we  could  establish  a 
different  apportionment.  Further,  based 
on  our  broad  range  of  experience  and 
our  knowledge  of  the  Marathon 
enforcement  issues,  we  believe  the  60/ 
40  apportionment  is  sound.  Accordingly, 
we  will  rely  on  these  figures  in  the 
current  refund  proceeding. 

Finally,  CMC  claims  that  OHA 
improperly  requires  a  gasoline  retailer 
applicant  to  submit  a  separate  refund 
application  form  for  each  retail  store  for 
which  a  refund  is  claimed.  CMC  appears 
to  base  this  daim  on  the  fact  that  for 
price  computation  purposes  DOE 
regulations  considered  a  retailer,  rather 
than  each  individual  retail  station,  as  "a 
firm."  CMC  therefore  believes  retailers 
must  be  permitted  to  submit  information 
,on  a  firm-wide  basis. 

As  an  initial  matter,  CMC  confuses 
the  considerations  applicable  to  an 
enforcement  proceeding  with  those 
involved  in  a  refund  proceeding.  For 
purposes  of  determining  compliance 
with  price  regulations,  a  retailer  may 
have  been  permitted  to  calcula^^s 
maximum  lawful  selling  prices  on  a 
firm-wide  basis.  However,  in  a  refund 
proceeding,  we  wish  to  ensurt  that  no 
gasoline  retailer  receives  duplicate 
refunds  for  the  same  retail  outiet.  It  is 
for  reaons  of  effidency  and  accuracy 
that  we  request  that  gasoline  retailers 
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submit  a  separate  application  form  for 
each  station.  However,  use  of  the 
application  forms  themselves  is 
optional,  not  mandatory.  Therefore,  a 
motor  gasoline  retailer  applicant  may 
submit  combined  Rgures  for  all  stations. 
This  may  well  result  in  increased  time 
and  effort  to  process  the  claim  and 
could  therefore  delay  refund  approval. 
We  therefore  fail  to  see  any  merit  in 
CMC's  comment  regarding  motor 
gasoline  retailer  claims. 

Having  considered  the  comments  filed 
with  respect  to  the  procedures 
applicable  to  claimants  applying  for 
refunds  based  on  purchases  of 
Marathon  refined  products,  we  have 
summarized  below  the  procedures 
applicable  to  these  types  of  refund 
applications. 

m.  Refund  Procedures  for  Refined 
Product  refund  Claims 

During  the  first  stage  of  the  refund 
process,  the  Marathon  settlement  fund 
available  for  refined  products  will  be 
distributed  to  purchasers  who 
satisfactorily  demonstrate  that  they 
were  injured  by  Marathon's  alleged 
pricing  violations.  From  our  experience 
with  Subpart  V  proceedings,  we  believe 
that  potential  claimants  will  fall  into  the 
following  categories:  (1)  end-users,  i.e., 
consumers  who  used  the  Marathon 
refined  products;  (2)  regulated  entities 
not  subject  to  the  former  federal  oil 
price  controls  which  used  Marathon 
products  in  their  businesses  or 
cooperatives  which  sold  Marathon 
products  in  their  businesses;  and  (3) 
reriners,  resellers  or  retailers  who  resold 
the  Marathon  proucts. 

As  we  discussed  in  our  Proposed 
Order,  refunds  will  generally  be  made 
on  a  pro  rata  or  volumetric  basis.  The 
volumetric  refund  amount  in  this  special 
refund  proceeding  is  $.00042  per  gallon. 
However,  we  recognize  that  the  impact 
on  an  individual  purchaser  might  have 
been  greater.  Therefore,  any  purchaser 
may  file  a  refund  application  based  on  a 
claim  that  it  suffered  a  disproportionate 
share  of  the  alleged  overcharges.  See, 
e.g.,  Sid  Richardson  Carbon  and 
Gasoline  Co..  12  DOE  |  85,054  (1984). 

(AJ  Specific  application  requirements 
for  each  category  of  refined  product 
refund  applicants 

(1)  Refund  Applications  by  End-Users 

As  discussed  above,  we  are  adopting 
a  finding  that  end-users  or  ultimate 
consumers  whose  businesses  are 
unrelated  to  the  petroleum  industry 
were  injured  by  the  alleged  overcharges 
settled  by  the  Marathon  consent  order. 
End-user  claimants  need  only  document 
their  purchase  volumes  of  Marathon 


products  to  make  a  sufficient  showing 
that  they  were  infured  by  the  alleged 
overcharges. 

(2)  Refund  Applications  by  Regulated 
Firms  or  Cooperatives 

As  we  indicated  above,  agricultural 
cooperatives  and  regulated  firms,  such 
as  public  utiUties,  that  are  required  to 
pass  on  to  their  customers  the  benefit  of 
any  refund  received  will  be  exempted 
from  the  requirement  that  they  make  a 
detailed  showing  of  injury.  See  Office  of 
Special  Counsel.  9  DOE  1  82,538  (1982); 
Tenneco  Oil  Co./Farmland  Industries. 
Inc.,  9  DOE  1 82,597  (1982).  Instead, 
those  firms  and  cooperative  groups  will 
be  required  to  certi^  that  they  will  pass 
any  refund  received  through  to  their 
customers,  to  provide  us  with  a  full 
explanation  of  the  manner  in  which  they 
plan  to  accomplish  this  restitution  to 
their  customers  and  to  notify  the 
appropriate  regulatory  body  of  the 
receipt  of  refund  money.  A  cooperative's 
sales  of  Marathon  products  to 
nonmembers  will  be  treated  in  the  same 
manner  as  sales  by  other  resellers. 

[Z]  Refund  Applications  by  Resellers, 
Retailers  and  Refiners 

(a)  Refiners.  Resellers  and  Retailers 
Seeking  Refunds  of  $5,000  or  Less.  We 
are  adopting  the  small-claims 
presumption  set  forth  in  the  Proposed 
Order.  Therefore,  a  claimant  seeking  a 
refund  of  $5,000  or  less  will  not  be 
required  to  submit  any  evidence  of 
injury  beyond  establishing  the  volume  of 
Marathon  motor  gasoline  it  purchased 
during  the  consent  order  period.*  See 
Texas  Oil  B  Gas  Corp..  12  DOE  at 
88,210;  Marion  Corp..  12  DOE  1«.014 
(1984).  In  addition  to  the  general 
information  required  from  all  applicants, 
this  type  of  claimant  need  only 
estabUsh,  thorugh  substaintiating  the 
volumes  of  purchases,  that  it  is  a  small- 
claims  apphcant 

(b)  Refiners.  Resellers  and  Retailers 
Seeking  Refunds  Greater  Than  $5,000. 
We  will  also  adopt  a  mediimi  range 
injury  presxunption  of  35  percent.  This 
presumption  may  be  elected  by  a 
reseller/refiner/retailer  applicant  whose 
claim  would  result  in  a  refund  greater 
than  55,000  but  less  than  $50,000. 
However,  as  we  discussed  above,  we 


will  not  require  medium  range 
applicants  adopting  the  presumption  to 
provide  evidence  of  banks  of 
unrecouped  product  costs.  These 
applicants  will  be  requried  only  to 
establish  the  volumes  of  product 
purchased  from  Marathon.  Of  course,  a 
medium  range  appUcant  may  elect  not  to 
receive  a  refund  based  on  this 
presumption  and  may,  instead  prove  the 
extent  of  Its  injury  using  the  criteria 
applicable  to  large  claimants. 
Conversely,  an  applicant  may  Umit  the 
amount  of  the  refund  it  is  requesting  to 
less  than  $50,000  and  elect  the  35 
percent  presumption  method. 

A  frim  which  claims  a  refund  of 
$50,000  or  more  will  be  required  to 
provide  a  detailed  demonstration  of  its 
injury,  as  well  as  detailed  purchase 
volume  information.  Such  a  firm  will  be 
required  to  demonstrate  that  it 
maintained  a  bank  of  unrecovered 
product  costs.  In  addition,  a  claimant 
must  show,  through  market  conditions 
or  otherwise,  that  it  did  not  pass  through 
those  increased  costs  to  its  customers. 
Such  a  showing  might  be  made  through 
a  demonstration  of  a  lowered  profit 
margin,  decreased  market  share,  or 
depressed  sales  volume  during  the 
period  of  purchases  from  the  consent 
order  firm. 


■  Claimanlt  whose  monthly  purchases  during  the 
period  for  which  a  refund  Is  claimed  result  In  a 
volumetric  refund  of  greater  than  SS.OOO,  but  who 
cannot  establish  that  they  did  not  paaa  through  the 
alleged  price  increaaes  to  their  customers,  or  who 
hmit  their  claims  to  the  thrvshoid  amount,  will  be 
eligible  for  a  refund  of  the  15.000  threshold  amount 
without  being  required  to  submit  additional 
evidence  of  injury.  See  Office  of  Enforcement.  10 
DOE  1  85.029  at  88,122  (1982)  [Ada]:  Office  of 
Enforcement.  8  DOE  1  82.387  at  SS.39B  (1961] 
IVickert). 


(4)  Refund  Applications  by  Spot 
Purchasers 

If  a  claimant  made  only  sporadic 
purchases  of  significant  volumes  of 
Marathon  product,  we  consider  that 
claimant  to  be  a  spot  purchaser.  We 
believe  that  in  most  circumstances  such 
a  claimant  should  not  receive  a  refimd, 
since  it  is  unlikely  to  have  experienced 
injury.  Purchasers  on  the  spot  market 
tend  to  have  considerable  discretion  in 
where  and  when  to  make  purchases  and 
would  therefore  not  have  made  spot 
market  purchases  of  Marathon  product 
at  increased  prices  unless  they  were 
able  to  pass  through  the  full  amount  of 
the  quoted  selling  price  at  the  time  of 
purchase  to  their  own  customers.  See 
VickerB.  8  DOE  at  85,396-97.  Therefore,  a 
firm  which  made  only  spot  purchases 
from  Marathon  will  not  receive  a  refund 
unless  it  presents  evidence  rebutting  the 
spot  purchaser  presumption  and 
establishes  the  extent  to  which  it  was 
injtired  as  a  result  of  its  purchases  of 
Marathon  motor  gasoline  during  the 
consent  order  period.  See  Saber  Energy. 
Inc/Mobil  Oil  Corp..  14  DOE  1 85,170 
(1986).  Spot  purchasers  will  not  be  able 
to  use  the  presumption  of  injury  for 
small-claims  described  above. 


(5)  AppUcants  Seekine  Refunds  Based 
on  Allocatioo  Claims 

We  also  recognize  that  we  may 
receive  daims  alleging  Marathon 
allocation  violations.  Such  claims  ara 
based  on  tbe  oooaent  order  firm's 
alleged  failure  to  famish  petrokom 
products  that  it  was  obliged  to  supply  to 
the  claimant  under  the  DOE  allocation 
regulations.  See  10  CJJR  Part  211.  We 
will  evaluate  refund  applications  based 
on  allocation  claims  by  referring  to 
standards  such  as  those  set  forth  in 
OKC  Corp./TowD  S-  Country  Markets. 
Inc.,  12  DOE  1  85.004  (1984).  and  Aztex 
Energy  Co..  12  DOE  1 85.116  (1984). 

(6)  Refund  Applications  by  Consignees 

Consignee  agents  are  firms  that 
distributed  covered  products  pursuant  to 
a  contractual  agreement  with  a  refiner, 
imder  which  the  refiner  retained  title  to 
the  products,  specified  the  price  to  be 
paid  by  the  purchaser  and  paid  the 
consignee  a  commission  based  on  the 
volume  of  covered  prtxiucta  it 
distributed.  10  CFR  212.31. 

In  previous  decisions,  we  have 
adopted  the  rebuttable  presumption  that 
consignees  that  distributed  the  products 
of  a  consent  order  firm  were  not 
economically  injured  as  a  result  of  their 
contractual  arrangement  with  their 
refiner/supplier.  Gulf  Oil  Corp/CF. 
Canter  Oil  Co..  13  DOE  \  85.388  (1986). 
For  example,  we  indicated  in  Amoco 
that  "consignee  agents  established  their 
prices  at  a  set,  per  gallon  commission 
fee  that  was  added  to  Amoco's 
wholesale  price.  That  type  of 
arrangement  insured  that  a  consignee 
did  not  absorb  any  alleged 
overcharges."  10  DOE  at  88,200.  We 
therefore  decided  to  adopt  a 
presumption  that  Amoco  consignees 
generally  experienced  no  injury  as  a 
result  of  their  purchases  from  Amoco. 
However,  we  also  determined  that 
consignees  could  rebut  this  presumption 
by  establishing  that  "their  sales 
volumes,  and  their  corresponding 
commission  revenues,  declined  due  to 
the  alleged  uncompetitiveness  of 
Amoco's  prices."  Id.  See  also  Aztex 
Energy  Co.,  12  DOE  \  85.116  (1984).  We 
will  adopt  this  approach  in  the 
Marathon  proceeding. 

(B)  General  refund  application 

requirements 

In  the  Appendix  to  diis  Dedsim.  we 
have  set  forth  a  suggested  form  for 
applications  filed  by  gasoline  retailer 
claimants  and  one  for  other  applicants. 
Gasoline  retailer  applicants  using  the 
suggested  form  must  file  a  separate  form 
for  each  gasoline  station  for  wvhich  a 
refund  is  requested.  All  other  applicants 


using  the  suggested  form  must  file  a 
separate  form  for  each  product  for 
which  a  refund  is  requested.  We  will 
accept  all  applications  that  contain  the 

information  necessary  to  process  a 
claim,  whether  or  not  the  suggested  form 
is  used.  For  those  claimants  not  using 
the  suggested  form,  the  information  that 
must  be  included  in  an  application  is  set 
forth  below. 

1.  An  application  for  refund  must  be  in 
writing,  signed  by  the  applicant,  and 
specify  that  it  pertains  to  the  Marathon 
Petroleum  Company  Special  Refund 
Prooeeding,  Case  No.  KEF-OOZl. 

2.  Each  applicant  should  furnish  its 
name,  street  or  post  office  address,  and 
its  telephone  number.  If  the  apfriicant  is 
a  business  firm,  it  should  furnish  all 
other  names  under  which  it  operated 
during  the  period  for  which  the  claim  is 
being  filed. 

3.  Each  applicant  should  specify  how 
it  used  the  product — Le.,  whether  it  was 
a  refiner,  reseller,  retailer  or  an  end- 
user. 

4.  Each  applicant  must  submit  a 
monthly  purchase  schedule  for 
Marathon  purchases  during  the  consent 
order  period,  Jantiary  1, 1973  through 
January  27, 1981. 

5.  If  an  applicant  purchased  Marathon 
refined  products  from  a  reseller,  it  must 
establish  its  basis  for  behef  that  the 
product  originated  with  Marathon  and 
identify  the  reseller  from  whom  the 
product  was  purchased.  Indirect 
purchasers  who  either  fall  within  a  class 
of  appHcant  whose  injury  is  presumed, 
or  who  can  prove  injury,  may  be  eligible 
for  a  refund  if  the  reseller  of  Marathon 
products  passed  through  the  alleged 
Marathon  overcharges  to  its  own 
customers. 

&  The  application  for  refund  should 
contain  the  name,  address,  and 
telephone  number  of  the  person  who 
prepared  the  application.  If  the  preparer 
was  someone  other  than  the  applicant, 
the  applicant  should  furnish  us  with  the 
name  and  telephone  number  of  a 
contact  person  familiar  with  the  facts 
set  forth  in  the  application  who  we  may 
contact  for  additional  information 
concerning  the  application.  Unless 
otherwise  specified,  the  refund  check 
will  be  issued  to  the  preparer. 

7.  Each  applicant  must  indicate 
whether  it  or  a  related  firm  has 
authorized  any  individual  to  file  any 
other  refund  appUcation  in  the  Marathon 
refimd  proceeding  on  its  behalf,  and  if 
so  attach  an  explanation. 

8.  If  the  appUcant  is  affiliated  or 
associated  with  Marathon  in  any 
manner,  it  must  so  indicate  and  provide 
information  explaining  the  nature  of  its 
relationship  with  the  consent  order  firm. 


9.  If  the  applicant  has  been  involved 
in  enforcement  proceedings  brought  by 
the  DOE,  it  must  provide  a  summary  of 
the  present  status  of  the  proceeding,  or 
if  the  matter  is  no  ktnger  pending,  it 
must  indicate  how  the  proceeding  was 
resolyed. 

10.  If  the  applicant  is  a  firm  which  did 
not  actually  purchase  gasoline  from 
Marathon,  but  is  a  successor  to  a 
Marathon  customer,  the  appUcant  must 
provide  evidence  establishing  that  it. 
rather  than  Marathon's  former  customer, 
is  entitied  to  a  refund. 

11.  Each  application  must  include  the 
following  statement:  "I  swear  (or  affirm) 
that  the  information  submitted  is  true 
and  accurate  to  the  best  of  my  ^^ 
knowledge  and  belief."  See  10  CFR 
205.283(c);  18  U.S.C.  1001. 

12.  All  appUcations  for  refund  must  be 
filed  in  duplicate.  A  copy  of  each 
appUcation  wiU  be  available  for  public 
inspection  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
Forrestal  Building,  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Any  appUcant 
who  believes  that  its  application 
contains  confidential  information  must 
so  indicate  on  the  first  page  of  its 
application  and  submit  two  additional 
copies  of  its  application  from  which  the 
confidential  information  has  been 
deleted,  together  with  a  statement 
specifying  why  any  such  information  is 
privileged  or  confidential. 

13.  Applications  should  be  sent  to: 
Office  of  Hearings  and  Appeals. 
Department  of  Energy.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585. 

14.  AppUcations  must  be  filed  no  later 
than  December  5, 1986.  All  applications 
for  refund  received  within  the  time  limit 
specified  will  be  processed  pursuant  to 
10  CFR  205.284  and  the  procedures  set 
forth  in  this  Decision  and  Order. 

(C)  Distribution  of  the  remainder  of  the 
consent  order  funds  attributable  to 
Marathon's  refined  product  soles 

In  the  event  that  money  remains  after 
aU  first  stage  claims  have  been  disposed 
of,  undistributed  funds  attributable  to 
Marathon's  aUeged  refined  product 
violations  could  be  distributed  in  a 
number  of  different  ways.  For  example, 
the  funds  may  be  distributed  through 
plans  formulated  by  state  governments 
to  benefit  consumers  who  were  Ukely 
injured  by  Marathon's  aUeged 
overcharges.  See,  e.g..  Northeast 
Petroleum  Industries.  11  DOE  ^  85,199 
(1983).  However,  we  wiU  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first 
stage  refund  procedure  is  completed. 
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/*  Is  "Hwrefore  Ordered  Tftat- 

(1)  Applications  for  Refunds  from  the 
fund  remitted  to  the  Department  of 
Energy  by  Marathon  Petroleum 
Company  pursuant  to  the  consent  order 
which  became  final  on  January  30, 1986 
may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  December  5, 1986. 

Dated:  June  11. 1966. 
G«ocgs  B.  Bramay, 

Director.  Office  of  Hearings  and  Appeals. 

Appendix 

DOE  Use  Only 

Suggested  Fonnat  for  Application  for 
Marathon  Refund— KEF— 0021 

(Separate  Application  for  Each  Product 
Piease) 

1.  Name  of  Applicant  during  rehmd  period 

Address  during  refund  i>eriod: 

2.  To  whom  should  refund  check  be  made 
out? 

Address  to  which  check  should  be  sent 


(b).  Product  {e.g.,  diesel,  propane): 

4.  Was  the  product  you  tiought  Marathon- 
branded?  Yes(    )  No(    ) 

5.  Were  you  supplied  by  Marathon 
directly?  Yes(    )No(    ) 

If  yes,  please  provide  Marathon  customer 

number  here .  If  no  to  Items  4  and  5, 

attach  an  explanation  of  why  you  believe  the 
product  was  sold  by  Marathon. 

S.  Did  your  firm  resell  the  product?  Yes(    ) 
No{    ) 

If  no,  describe  the  nature  of  your  business. 

If  yes,  and  total  refund  requested  by  the 
firm  and  all  affiliated  entities  for  all 
Marathon  products  exceeds  $5,000,  attach 
information  on  banks  of  unrecovered  product 
costs  as  well  as  the  required  showing.  (See 
Decision  for  injury  showing  requirements.) 

7.  Immediate  supplier(8)  during  refund 
period  name(s): 

Address:   

Telephone:  ( ) 


Contact  Person: 
Telephone:  (_ 


-) 


3.  (a).  Total  gallonage  for  which  refund  is 
requested  (from  page  3): . 


8.  Have  you  been  a  party  or  are  you 
currently  a  party  in  a  DOE  enforcement 
action  or  private  Section  210  action?  If  yes, 
please  attach  an  explanation.  (See  Decision 
for  specific  details.)  Yes(    )  No(    ) 

9.  Have  you  or  a  related  firm  filed  any 
other  application  for  refund  involving  any 
Marathon  product?  If  yes,  attach  an 
explanation.  Yes(    )  No(    ] 

10.  Have  you  or  a  related  firm  authorized 
any  individual(s)  other  than  those  identified 


on  this  form  to  file  an  application  on  your 
behalf?  If  yes,  attach  an  explanation.  Yes(    ) 
No{    ) 

11.  Were  you  a  consignee  agent?  (A 
consignee  agent  distributed  products  for 
Marathon,  but  did  not  owm  them.  Marathon 
specified  the  price  and  gave  the  a^nt  a 
commission.)  Yes(    )  No<    ) 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  l>elief  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  jail  sentence,  a  fine,  or  both, 
pursuant  to  18  U.S.C  1 1001. 1  understand 
that  the  information  contained  in  this 
application  is  subject  to  public  disclosure.  1 
have  enclosed  a  duplicate  of  this  entire 
application  form  which  will  t>e  placed  in  the 
OHA  Public  Reference  Room. 

Date 


Signature  of  Applicant 


Htle 

KEF-0021 

Name  of  Applicant:- 


Monthly  Purchase  Volumes  of  (Product) 

1973 

1974 

1975 

1978 

1977 

197B 

1979 

1860 

1981 

im^mmt 

FibriMiy 

Afwil 

Itow 

.kat* 

.hdw 

••••••a 

Ajjgufft 

*^«4C^Nnr 

••••••• 

VA««ylntai 



GRAND  TOTAL  FOR  THIS  PRODUCT: 
Do  nol  tnckida  my  purctiaM*  ol  pRXkicI  I 


.  GALLONS  (S.00042  |Mr  gMon)  CMms  tor  MM  Swn  t1S.OO  «■  not  b*  procMllll  (35.715  gMons  Wtl  pochMiil. 
I  produces  dsM  of  dsconkoi 


Product 

itooomraivd 

Jhi.  1.  198a 

P*.2e.  1879. 

Oct  1.  1979. 

Nnptitwi                           ,,     

Swt  1.1976. 

JlSy  1.1976. 
Jim  1.  1978, 

Apr.  1.  1974. 

- 

GAS  STATION  FORM 

DOE  Use  Only 

Gas  Station  Filing  for  Motor  Gasoline 

Suggested  Format  for  Application  for 
Marathon  Refund— KEF-0021 

(Separate  Application  for  Each  Gas  Station 
Please) 
1.  Name  of  Gas  Station: 


Street  address  of  gas  station  during  refund 
period: 

2.  To  whom  should  refund  check  be  made 
out? 

Address  to  which  check  should  be  sent 


4.  Was  the  product  you  bought  Marathon- 
branded?  Yes  (    )No(    ) 

5.  Were  you  supplied  by  Marathon 
direcUyTYetl    )No(    ) 

8.  lounediate  suppliers)  during  refund 
period  name(s): 


Contact  Person: 
Telephone:  (_ 


Address: 
Telephone:  (. 


-1 


-) 


JM   I 


3.  Total  gallonage  for  which  refund  is 
requested  [inm  page  3);  ( ) 


7.  If  the  total  refund  requested  by  the  Arm 
and  all  affiliated  entities  for  all  products 
txceeda  $5,000,  attach  information  on  banks 
of  unrecovered  product  costs  as  well  as  the 


required  injury  showing.  (See  Decision  for 
injury  showing  requirements.) 

8.  Have  you  been  a  party  or  are  you 
currently  a  party  in  a  DOE  enforcement 
action  or  private  Section  210  action?  If  yes. 
piease  attach  an  explanation.  Yes  (     )  No  (     ) 

9.  Have  you  or  a  related  firm  filed  any 
other  application  for  refund  involving  any 
Marathon  product?  If  yes.  attach  an 
explanation.  Yes  (    )  No  (    ) 

10.  Have  you  or  a  related  firm  authorized 
any  individual(s)  other  than  those  identified 
on  this  form  to  file  an  application  on  your 


behalf?  If  yes,  attach  an  explanation.  Yes  (    ) 
N0(    ) 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  jail  sentence,  a  fine,  or  both, 
pursuant  to  18  U.S.C.  S  1001. 1  understand 
that  the  information  contained  in  this 
application  is  subject  to  public  disclosure.  I 
have  enclosed  a  duplicate  of  this  entire 


application  form  which  will  be  placed  in  the 
OHA  Public  Reference  Room. 

Date 

Signature  of  Applicant 


Title 

KEF-0021 

Name  of  AppUcant:- 


1 

Monthly  Purchase  Volumes  of  Motor  Gasoune 

1973 

1974 

1975 

1976 

1977 

197B 

1979 

1880 

1981 

Januvy - - 

Pnhni^nr 

..^ 
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_ 

i^DAhin    TnTAi     vm    THI5%    OAS    STATmN* 

GALLONS    n 

t.00042  oer  c 

itfton)   CMmt 

for  IMS   Ihwi   $15.00   wM 

not  be  prooMsd  (35.715  gMon*  toM  purchnM). 

|FR  Doc.  86-13844  Filed  6-18-86;  8:45  am) 

BILLMO  COOe  64S»-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Toxic  and  Hazardous  Substances 
Control;  Certain  Chemical;  Approval  of 
Test  Marketing  Exemption 

(OPTS-59221A;  FRL-3034-1] 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(6)  of  the  Toxic  Substances 
Control  Act  (TSCA).  TME-88-^2.  The 
test  marketing  conditions  are  described 
below: 

EFFECTIVE  DATE:  June  13. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Roddy.  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  {TS-794),  Environmental 
Protection  Agency,  RM.  E-609B,  401  M 
Street  SW.,  Washington.  DC  20460,  (202- 
475-8993). 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufactiue,  processing. 


distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injiuy. 

EPA  hereby  approves  TME-86-42. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions  (if  any) 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volumes, 
uses  and  number  of  customers  must  not 
exceed  those  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-86-42.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  those  approved  in  the  TME. 
In  addition,  the  Company  shall  maintain 
the  following  records  until  five  years 
after  the  dates  they  are  created,  and 
shall  make  them  available  to  EPA  for 
inspection  or  copying  in  accordance 
with  section  11  of  TSCA. 

1.  The  applicant  must  maintain 

records  of  the  quantity  of  the  TME 

'  substance  produced  and  must  make 


these  records  available  to  EPA  upon 
request. 

2.  The  applicant  must  maintain 
records  of  the  dates  of  shipment  to  each 
customer  and  the  quantities  supplied  in 
each  shipment,  and  must  make  these 
records  available  to  EPA  upon  request. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substances. 

T-66-42 

Date  of  Receipt:  May  6. 1986 

Notice  of  Receipt-  May  16. 1986  (51  FR 
18035). 

Applicant-  Confidential. 

Chemical:  (G)  Dimethyl  siloxane 
copolymer. 

Use:  [G]  Coating  component. 

Production  Volume:  1,200  lbs. 

Number  of  Customers:  Nine 

Worker  Exposure:  Manufacturing: 
Dermal/Inhalation,  a  total  of  3  workers. 
2  hours/day  for  2  days/year.  Processing: 
Dermal/Inhalation,  a  total  of  4  workers. 
8  hours/day  for  180  days/year.  Use: 
Dermal/Inhalation,  a  total  of  2  workers. 
8  hours/day  for  250  days/year. 

Test  Marketing  Period:  One  year. 

Commencing  on:  June  13. 1986. 

Risk  Assessment-  EPA  identified  no 
significant  health  or  environmental 
concerns.  Therefore,  the  test  market 
substance  will  not  pose  any 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Public  Comments:  None. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
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conditioQA  and  restrictioos  of  an 
exemption  should  any  new  inforBiation 
coma  to  it»  attention  which  casta 
signRcant  doubt  on  its  findings  that  the 
test  BMrketmg  activities  w»H  not  present 
any  unreasonable  risk  of  injiuy  to  health 
or  the  environment. 

[)ated:  June  13, 1986. 
Edwin  F.  Tlnsworth, 

Acting  Director,  Office  of  Toxic  Substances. 
[FR  Doc.  86-13859  Filed  6-18-86;  8:45  amj 
HLUNQ  COOC  WW-tO-M 


FEDERAL  COMMUMCATIONS 
COMMISSION 

Agency  Infonnation  CeBecMon 
Acttvttles  Under  0MB  Review 

June  11. 1988. 

The  following  information  collection 
requiremoits  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  US-C  3507).  For  further 
infonnation  contact  Doris  Benz,  (202) 
632-7513. 

OMB  No.:  3060-0009 

Title:  Appbcation  for  Ccrasent  to 
Assignment  of  Radio  Broadcast 
Station  Construction  Permit  or  License 
or  Transfer  of  Control  of  Corporation 
Holding  Broadcast  Station 
Construction  Permit  or  License 

Form  No^  FCC  316 

The  approval  on  FCC  316  has  been 
extended  through  5/31/87.  The  June  1983 
edition  with  the  previous  expiration 
date  of  4/30/86  will  remain  in  use  toitil 
updated  forms  are  available. 

OMB  No.:  3060-0017 

Title:  AppBcation  for  a  Low  Power  TV. 

TV  Translator  or  FM  Translator 

Statipn  License 
Form  No.:  FCC  347 

The  approval  on  FCC  347  has  been 
extended  through  4/30/89.  The  April 
1985  edition  with  the  previous  expiration 
date  of  4/30/86  will  remain  in  use  until 
updated  forms  are  available. 

OMB  No.:  3060-0354 
Title:  Emergency  Broadcast  System 
Questionnaire 

A  new  one-time  survey  has  been 
approved  for  use  through  5/31/87. 
It  will  be  conducted  in  Mass€ichusetts. 

Federal  Commuihcationt  Commission. 

Wimam  J.  Tricarico, 

Secretary. 

FR  Doc.  86-13686  Filed  6-18-86;  S^iS  am] 

BNJJNG  COOK  «7t»-01-« 


Agency  Intamatlon  Collection 
Acthdties  Under  OMB  Review 

June  13. 1986. 

The  foOovring  information  collection 
requirement  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  For  further  information 
contact  Doris  Benz  (202)  632-7513. 
OMB  No^  3060-0011 
Title:  Application  for  Instructional 

Television  Fixed  Station  License 
Form  Na:  FCC  330-L 

The  approval  on  FCC  330-L  has  been 
extended  through  6/30/89.  The  current 
edition  will  remain  in  use  until  updated 
forms  are  available. 
Federal  Communications  Commission. 
WiUiam  J.Tricarico, 
Secretary. 
[FR  Doc.  86-13887  Filed  6-18-86;  8:45  am] 

HLUNQ  C006  •712-01-M 

[CC  Docket  86-f25,  Ptwse  H] 

Interstate  Access  Terms  and 
Conditions;  Order  Designating  Issues 
for  Investigation 

agency:  Federal  Communications 

Commission. 

action:  Order  designating  issues  for 

investigation. 

summary:  The  Common  Carrier  Bureau 
has  adopted,  under  delegated  authority, 
an  Order  designating  for  investigation 
issues  relating  to  interstate  access  tariff 
terms  and  conditions  that  became 
effective  October  1. 1985.  The  action  is 
taken  as  discussed  in  the  Bureau's 
Access  Order,  released  September  30. 
1985,  which  allowed  most  local 
exchange  carriers'  (LECs)  access  tariffs 
filed  on  July  2, 1985  to  go  into  effect, 
subject  to  certain  rate  adjustments  and 
cm  investigation  into  the  access  rates, 
terms  and  conditions.  The  Bureau  states 
its  tentative  conclusions  concerning  the 
reasonableness  and  accuracy  of  the 
terms  and  conditions  and  the  reasons 
upon  which  the  conclusions  are  based, 
directs  the  LECs  to  submit  additional 
information  and  invites  comment  from 
interested  parties. 
FOR  FVIRTHER  INFORMATION  CONTACH 

Kurt  DeSoto.  Attorney,  Common  Carrier 
Bureau,  (202)  632-6917. 
SUPPLEMENTAJtY  INFOIttMTlON:  This  Is  a 
summary  of  the  Common  Carrier 
Bureau's  Order  Designating 
Investigation  Issues  in  CC  Dodcet  No. 
86-125,  Phase  li  adopted  May  30, 1986, 
and  released  June  9, 19e&  The  full  text 
of  this  decisk>n  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 


Branch  (Room  230J.  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  crailractor. 
International  Transcripti'on  Service, 
(202)  8&7-38a>.  2100  M  Stieet  NW.,  Suite 
140,  Wadangton,  DC  20037. 

Summary  of  Order  Designating  fssues 
for  Investigation 

Pursuant  to  the  Commission's  rules, 
the  local  exchange  carriers  (LECs)  filed 
revised  annual  interstate  access  tariffs 
on  July  2, 1985.  The  LECs  proposed 
revisions  to  virtually  all  their  rates, 
terms  and  conditions  for  both  switched 
and  special  access  services. 

While  allowing  most  of  the  revisions' 
to  become  effective  on  October  1, 1985. 
as  scheduled,  the  Common  Carrier 
Bureau  released  an  Order  on  September 
30, 1985,  to  initiate  an  investigation  into 
certain  aspects  of  these  tariff  revisions, 
including  issues  raised  in  numerous 
petitions  to  suspend  and  investigate  or 
to  reject  these  revisions.  The  Bureau 
divided  this  investigation  into  several 
stages  and  proceedings.  Special  access 
rates  were  set  for  investigation  in  CC 
Docket  No.  85-166.  Issues  with  respect 
to  the  reasonableness  of  the  rates  for 
switched  access  were  set  for 
investigation  in  CC  Docket  No.  86-125, 
Phase  I.  In  the  present  Order,  pursuant 
to  Section  204(a)  of  the  Comnrunications 
Act  47  IJ.S.C.  204(a),  the  Bureau 
designates  issues  with  respect  to 
particular  switched  access  tariff  non- 
rate  terms  and  conditions.  The  Bureau 
presents  tentative  conclusions  regarding 
the  reasonableness  of  the  interstate 
access  terms  and  conditions,  directs  the 
LECs  to  file  supplemental  information 
and  seeks  public  comment.  In  a 
subsequent  Order,  modifications  of 
existing  terms  and  conditions  will  be 
required  as  necessary. 

The  Bureau  reaches  tentative 
conclusions  and  requests  further 
justification  or  information  as  to: 
minimum  monthly  usage  charges;  credit 
allowances;  presubscriphon  error 
liabilities;  extended  area  service 
restrictions:  Feature  Group  D  trunk 
ordering  options;  cancellation  charges; 
expedited  order  charges;  standard 
interval  information;  resale  provisions: 
advance  payments;  discontinuance 
provisions;  assumed  minutes  of  use 
formulae  and  notification  requirements; 
Feature  Groups  B  and  D  routing  options: 
message  unit  credits;  recording  service; 
directory  assistance;  and  additional 
engineering,  labor  and  miscellaneous 
charges. 


Procedural  Requirements 

The  Bureau's  view  that  certain  access 
tariff  terms  and  conditions  are 
unreasonable  is  not  final.  Carriers  and 
other  commenters  are  invited  to  present 
evidence  and  comments  relevant  to 
these  issues.  LECs  will  have  an 
opportunity  to  comment  on  the  Bureau's 
tentative  conclusions  when  they  submit 
their  Direct  Cases,  and  interested 
parties  may  include  such  comments  in 
their  oppositions. 

Filing  parties  are  required  to  comply 
withthe  following  format  in  their  filings: 
Formal  submissions  should  include  the 
title  and  docket  number  of  the 
proceeding  in  the  heading,  and  reference 
the  specific  tariff  or  tariffs  to  which  the 
pleading  is  directed  (if  appropriate).  For 
example: 

Annual  1985  Access  Tariff  Filings  CC  Docket 
No.  86-125.  Phase  D 

The  investigation  in  this  docket  will 
be  conducted  as  a  notice  and  comment 
proceeding.  The  initial  round  of  filings 
by  the  LECs  and  the  National  Exchange 
Carrier  Association  (NECA)  should  be 
captioned  "Direct  Case."  The  pleadings 
opposing  the  direct  cases  should  be 
captioned  "Opposition  to  Direct  Cases" 
or  "Comments  on  Direct  Case,"  not  as 
petitions  to  suspend  or  reject.  The  LECs' 
and  NECA's  rebuttals  to  the  oppositions 
and  comments  should  be  captioned 
"Rebuttal."  Direct  cases  should  be 
submitted  on  July  9. 1986;  oppositions 
and  comments  should  be  submitted  on 
July  29, 1986;  and  rebuttals  should  be 
submitted  on  August  13, 1986. 

Ex  parte  contacts  [i.e.,  written  or  oral 
communications  with  a  Commissioner 
or  Commission  staff  members  that 
address  the  merits  of  this  proceeding, 
both  procedural  and  substantive)  are 
permitted  in  this  proceeding  until  a 
public  notice  of  scheduled  Commission 
consideration  of  a  final  Order  or  a  final 
Order  itself  is  issued.  Written  ex  parte 
contacts  must  be  filed  with  the 
Secretary  for  inclusion  in  the  public  file. 
A  written  summary  of  oral  ex  parte 
presentations  must  be  served  on  the 
Secretary  and  the  Commission  officials 
receiving  each  presentation.  For  other 
requirements,  see  generally  §  1.1231  of 
the  Commission's  Rules,  47  CFR  1.1231. 

Ordering  Clauses 

Accordingly,  it  is  ordered  that  each 
local  exchange  carrier  which  is  subject 
to  the  provisions  in  paragraph  17.  supra, 
shall  submit  a  Direct  Case  in  this 
proceeding  in  accordance  with  the 
requirements  established  in  paragraph 
17.  supra,  and  all  other  requirements 
established  in  this  Order. 


It  is  further  ordered  that  each  local 
exchange  carrier  which  is  subject  to  the 
following  provisions  of  this  Order  shall 
submit  to  the  Con^mission  the 
information  or  data  specified  in  these 
provisions:  (1)  Paragraphs  13  through  16, 
supra;  (2)  Appendix  A,  pp.  A-2  and  A-3 
to  A-4;  (3)  Appendix  C.  pp.  C-7,  C-12  to 
C-13,  C-18,  C-19,  C-27,  C-29,  C-39  and 
C-41:  (4)  Appendix  D,  pp.  D-4.  D-5,  D-8 
to  D-9  and  D-11;  Appendix  E,  p.  E-2; 
and  Appendix  G,  p.  G-5.  Such 
information  or  data  shall  be  submitted 
as  part  of  the  Direct  Cases  of  the  local 
exchange  carriers  involved,  and  shall  be 
submitted  not  later  than  the  date 
specified  in  paragraph  17,  supra. 

It  is  further  ordered  that  this  Order 
shall  take  effect  upon  the  date  of  its 
release. 

Federal  Communications  Commission. 
Carl  D.  Lawbod, 

Deputy  Chief,  Common  Carrier  Bureau. 
[FR  Doc.  86-13888  FUed  6-18-86;  8:45  am) 
BIUJNO  COK  •71^«1-M 

Closed  Circuit  Test  of  the  Entergency 
Broadcast  System 

June  10, 1986. 
A  test  of  the  Emergency  Broadcast 


System  (EBS)  has  been  scheduled  during 
the  week  of  June  23. 1986.  Only  ABC,  AP 
Radio,  CBS.  CNN,  MBS,  NBC,  NPR. 
United  Stations  and  UPI  Audio  Radio 
Network  affiliates  will  receive  the  Test 
Program  for  the  Closed  Circuit  Test.  The 
ABC,  CBS,  NBC,  and  PBS  television 
networks  and  the  national  cable 
program  supplier  networks  are  not 
participating -in  the  test. 

Network  and  press  wire  service 
affiliates  will  be  notified  of  the  test 
procedures  via  their  network 
approximately  25  minutes  prior  to  the 
test. 

Final  evaluation  of  the  test  is 
scheduled  to  be  made  about  one  month 
after  the  Test. 

This  is  a  closed  circuit  test  and  will 
not  be  broadcast  over  the  air. 
Federal  Communications  Commission. 
William ).  Tricarico, 
Secretary. 
[FR  Doc.  86-13889  Filed  6-18-86;  8:45  am] 

HUJNO  CODE  «7n-«l-M 

Applications  for  Consolidated  Hearing; 
Robert  Adelman  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppKcanI 


A.  Robwl  Adolman — 

8  Kitchen  Producboos.  Inc - 

C    Shan  wwtney  d/b/a  Snwl  Mailiat 
Mnorily  Radio. 


Oly/Slala 


Johannesburg.  CaMorna.. 
Johannesburg,  CaHtorma.. 
Johannesburg.  Califomia.. 


FleNo. 


BPH-850712MY.. 
BPH-eS0712MZ.. 
BPH-850712NA.. 


MM  Docks) 
No 


86-20S 


2.  Pursuant  to  section  309(e)  of  the 
Conununications  Act  of  1934,  as 
amended,  the  above  apphcations  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardized 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  51  FR  19347,  May 
29, 1986.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  appUcant.  - 


2.UNimals.. 


Applicantia) 


A.B.  C. 
A.8.C. 


3.  If  there  is  any  non-standardized 
is8ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to         • 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative,  Room  242. 1919 
M  Street,  NW.,  Washington,  DC  20554. 
Telephone  (202)  632-6334. 
W.  Jan  Gay. 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc.  86-13690  Filed  6-18-86:  8:45  amJ 

BILUNa  CODE  C712-01-II 

Applications  for  Consolidated  Hearing; 
Elijah  Broadcasting  Corp.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


ny^ 


Fedeni  R«g»tet  /  Vot.  51,  No.  118  /  Thurtday.  June  19.  1966  /  Noticei 


2.  Pursuant  to  sectfon  309te}  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  desigpated  for  hearing  in  a 
consoFTdated  proceeding  upon,  the  issuea 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
eotiiety  vmder  the  corresponding 
headings  at  51  FR  19347  May  2».  1966. 
The  letter  shown  before  each  applicant's 
name,  above,  ia  used  bek>w  to  si^iify 
whether  the  issue  ia  c^iestion  applies  to 
that  particular  applicant 


tmrnmrntma 

(ipplfrtdi) 

/irHimnt 

■V17IM 

A. 

KO. 

Corttn^tnt  oon^mtfw  — ...       .a,.-... 

UnimMn 

WnmlCTna. 

3.  If  there  is  any  non-«tandarcfized 
issue(s}  fn  tfiis  proceeding,  the  fuH  text 
of  the  issue  and  the  applicant(&)  to 


which  it  applies  are  set  fortk  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  ia 

avaHable  for  inspection  and  copyir^ 

during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2t00  M  Street.  NW.. 
Washmgton.  DC  20037  (Tetephorw  No. 
(202)  857-3800). 
W.  Ian  Gay. 

Assistant  Chief,  Audio  Servicer DnmioiL. 
Mass  Media  Bureau. 

[FR  Doc  ae-13a»l  FiWd  &-ia-«6c  S:4S  am} 
WLUNQ  COOC  (Tia-OI-M 


AppHcflftons  for  ConsoHctatvtf  HssrinQ^ 
Faith  Education  Foundafflon  at  at. 

1.  The  Commission  has  before  it  the 
following  mrrtnaHy  exchwive 
applications  for  a  new  FKd  station: 


Appfcam 

CMy/SMa 

FtaNo. 

N» 

A.  Fatt  Educahonai  FounMten 

BPED  SlOffltC 

88- na 

Henderaon.  Ky.    

BPED-M0611IU 

2.  Pumaot  to  section  3Q9(e)  of  the 
CofiuBtnttcations  Act  of  1934,  aa 
ainended.  the  above  applicationa  have 
been  deaigoated  foe  hearing  in  a 
consohdated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
eotiiety  under  the  corresponding 
heading  at  51  FR  19347  May  29.  1988. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  qoestioa  applies  to  . 
that  particular  applicant 


1   ManStuto 

2.  307(b)  —tilonconwTwrcial  Educakonai 

3.  ContngaM  COin»a»»»— NwmjiniwtK 
EducahonaL 

4 


B. 

KB. 
A.  8. 

A,  8. 


3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s]  to 


which  it  applies  are  set  brth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc..  2100  M  Street,  NW., 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 
W.  |an  Gay. 

Assistant  Chief,  Audio  Servicaa  Diviaion, 
Mass  Media  Bureau. 
[FR  Doc.  88-13892  Fiied  5-l»-86;  »:45  am) 

BlUJItf  COOC  •713-0'Ml 


AppNcattons  for  ConaolHtatad  Hearing; 
Matanuska  Broadcaating  Co.  at  at 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


JM  I 


Fwieral  Regbtar  /  Vot  51.  Ne.  116  /  Tkuraday,  June  IB.  tOW  /  Notk)CT 


22953 


AppMcanl 


A.  Enid  C  Pappar.  d/b/a  MHanualca  Browt- 

casdng  Oonvany 
B  Valley  Broadcaaimg  Co..  kic 


CKy/StaM 


AK.. 


AK.. 


FlaNo. 


BPH-e41207MC.. 


8PH-850Z3eMF. 


IMOdcM 
Na 


88-176 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  fw  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issses  has  been 
standardized  and  is  set  fra'th  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applifes  to 
that  particular  applicant. 


lawaHaadkv 

Appkoamta) 

1  Air  Hazan)                                       — 

A,  8. 

A,a 

3  IHtnate               

A.B. 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  apphes  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  U 
Street  NW.,  Washington.  DC  The 
complete  text  laay  also  be  porciMsed 
from  the  Commission's  duplicating 
contractor,  IntematioBal  TransoiptioB 
Services,  Inc.,  2100  M  Street  NW., 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 
W.  fan  Gay, 

Assistant  Chief  Audio  Services  Dhhsion, 
Mass  Media  Bureau. 

[FR  Doc.  86-13893  Filed  0-18-86;  8:45  am] 
BIUJNQ  CODE  871^«1-« 


[Dockst  Mo.  66-196] 

Soutbwestem  Ball  Telaphona 
Company  at  at;  Order  Deaignating 
Application  for  Hearing 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Order  Designating  Applications 

for  Hearing. 

tUMKMWV:  This  order  designates  three 
applications  in  the  Public  Land  Mobile 
Radie  Service  for  oompaiative  hearing 
pursuant  to  I  22.33(c)(i)  «f  fke  Federal 
ConimiUBcatioBS  Commission's  i^ales,  47 
CFR  22.33(c)(i).  Southwestern  Bell 
Telephone  Cosapany,  File  No.  22554- 
CD-P/L-3-85.  proposes  to  add  one-way 


channels  on  frequency  152/84  MHz  at 
Big  Spring,  Seminole,  and  Andrews, 
Texas.  I  &  J  Systems,  Inc.,  File  Numbers 
21119-CI>-P/I^l-85  and  ni21-CD-P/l^ 
3-65,  proposes  new  service  on  frequency 
152.84  MHz  at  Andrews,  Key,  Denver 
City,  and  Seminole,  Texas.  "The 
Commission  finds  that  it  is  in  the  public 
interest  to  allow  Southwestern  Bell  the 
opportunity  to  prove  that  an  additional 
location  on  its  existing  system  will 
benefit  fee  public  more  than  will  ]  &  ] 
Systems'  service. 

dates:  Within  20  days  of  the  release 
date  of  this  order,  applicants  must  file  a 
written  notice  of  their  mtentian  %o 
appear  on  the  day  of  the  hearing  and  to 
present  evidence  on  the  specified  issues. 

ADDRESS:  Federal  Commumcations 
Commission,  Washington  DC  20554. 

FOR  FURTHER  MFORMATION  CONTACT: 

Susan  Magnotti  (202)  632-6450. 


SUPPLEMENTARY  INFORMATION:  . 

This  is  a  summary  of  the  Common 
Carrier  Bureau's  designation  order, 
pursuant  to  delegated  authority,  adopted 
May  7, 1986,  and  released  June  3, 1986. 
An  erratum  to  the  order  corrects  the 
caption. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230)  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commisston's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Washington,  DC 
20037. 

WUliam  J.  Tricarico, 
Secretary. 
[FR  Doc.  86-13894  Filed  6-18-86;  8:45  am] 

BILUNO  COOE  67ia-01-M 


Applications  for  Consottdated  Hearing; 
Irving  A.  Uram  at  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant 


A.  kv(ng  A.  Uram 

B.  SouUiport  Radio.  Inc 

C  PainalaO  Andaraon 

0.  Hb  Bnadcasbng Co(np««.  kic- 


Ctty/Stata 


HNo,  Hawai.. 


FlaNo. 


BPH-841228MH  . 
BPH-841231MC.. 
BPH-841231M0. 
BPH-S41231MK.. 


MMOockel 
»to 


-175 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  23, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Dockets  Branch  (Room  230),  1919  M 

Street  NW.,  Washington,  DC.  The 

complete  text  may  also  be  purchased 

from  the  Commission's  dupUcating 

contractor.  International  Transa-iption 

Services,  Inc.,  2100  M  Street  NW., 

Washington.  DC  20037.  (Telephone  (202) 

857-3800). 

W.)anGay. 

Assistant  Chief  Audio  Services  Division. 

Mass  Media  Bureau. 

[FR  Doc.  86-13895  Filed  6-18-86;  8:45  am) 

BILUNO  COOC  <71f-0V4l 


1 .  Enwiponmanlal  hnpact .. 

2  AlrlBard 

3  ComparaHaa 


ApptoanK.)       FEDERAL  MARITIME  COMMISSION 


c. 
e.c. 

A,B,CO. 

A  a  c.  o. 


3.  If  there  is  any  non-standardized 
is8ue(s)  in  this  proceechn^.  the  fuH  text 
of  the  issue  and  Hie  applicantfs)  to 
which  it  apphes  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  oopying 
during  normal  business  hours  in  the  FCC 


[Agreement  Na  224-010945] 

Ptiiladeiphia  Port  Corporation  Terminal 
Agreement;  Erratum 

The  Federal  Register  Notice  of  |ene  2, 
1986  (Vol.  51,  No.  105,  Page  19796)  stated 
that  Lavino  Shipping  Company  (Lavino) 
would  assign  to  Delaware  Operating 
Company  all  of  its  (Lavino's)  rights, 
titles  and  interest  into  and  under  the 
leases  between  Philadelphia  Port 
Corporation  and  Lavino. 


22354 
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It  has  now  been  decided  to  renumber 
Agreement  No.  224-010945  with  the 
appropriate  amendment  numbers  of  the 
a^ected  lease  agreement  to  wit:  224- 
002553-003,  224-002553 A-001.  224- 
002553C-002,  224-002553EMM1.  224- 
002553E-001.  224-002553F-001  and  224- 
004019-002. 

Dated:  |une  13, 1986. 

By  Order  of  the  Federal  Maritime 
Coinmission. 
|ohn  Robert  EwHS. 
Secretary. 
[FR  Doc  S6-13805  Filed  6-18-86: 8:45  am] 

■LLMQ  COOC  •raO-St-M 


FEDERAL  RESERVE  SYSTEM 

Citicorp:  Proposed  Acquisition  of 
Fedoral  Saving  Banii 

Citicorp,  New  York,  New  Yorlc,  has 
applied  under  S  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  through 
its  wholly  owned  subsidiary,  Citicorp 
Person-to-Person,  Inc.,  St.  Louis, 
Missouri,  all  of  the  voting  shares  of 
National  Permanent  Bank,  F.S3. 
("National  Permanent"),  Washington, 
DC,  a  federal  savings  bank.  Upon 
consummation  of  the  acquisition, 
Citicorp  also  would  acquire  indirectly 
National  Permanent's  service 
corporation  subsidiaries. 

Although  the  Board  has  not  added  the 
operation  of  a  federal  savings  bank  to 
the  list  of  nonbanking  activities 
permissible  for  bank  holding  companies 
set  forth  in  S  225.25(b)  of  the  Board's 
Regulatory  Y  (12  CFR  225.25(b)).  the 
Board  has  determined  by  individual 
order  that  the  operation  of  a  federal 
savings  bank  is  closely  related  to 
banking. 

Interested  persons  may  express  their 
views  in  writing  on  the  question 
whether  consummation  of  the  proposed 
acquisitions  can  "reasonably  be 
expected  to  produce  beneflts  to  the 
public  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comments  must  conform  with  the 
requirements  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)). 

In  view  of  the  request  by  the  Federal 
Home  Loan  Bank  Board  that  the  Board 
act  promptly  on  this  application,  the 


comment  period  has  been  shortened  to 
Fifteen  days. 

Accordingly,  comments  regarding  this 
application  must  l>e  submitted  in  writing 
and  must  be  received  at  the  offices  of 
the  Board  of  Governors  not  later  than 
5K)0  P.M.  on  July  3, 1986.  This 
application  is  available  for  immediate 
inspection  at  the  offices  of  the  Board  of 
Governors  and  the  Federal  Reserve 
Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  lune  17. 1960. 
James  McAfee, 

AMOciate  Secretary  of  the  Board. 
[FR  Doc  86-14026  Filed  6-17-88;  5:14  pm) 
MLUNQ  COW  tI10-01-4l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Medicaid  Program;  Notice  of  Hearing 
on  Reconsideration  of  Disapproval  of 
a  CaRf  omia  State  Plan  Amendment 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS 

•action:  Notice  of  Hearing. 

summary:  This  notice  announces  an 
administrative  hearing  on  July  16, 1986, 
in  San  Francisco.  California  to 
reconsider  our  decision  to  disapprove 
California  State  Plan  amendment  85-15. 
DATE  Requests  to  participate  in  the 
hearing  as  a  party  must  be  received  by 
the  Docket  Clerk  July  7, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Cleric.  Hearing  Staff,  Bureau  of 
Eligibility,  Reimbursement  and  Coverge, 
365  East  High  Rise,  6325  Security 
Boulevard,  Baltimore,  Meiryland  21207 
Telephone:  (301)  594-6261. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  a  California  State  Plan 
Amendment. 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 


15  days  after  publication  of  this  notice. 
In  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  Is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issue  in  this  matter  is  where 
California  SPA  85-15  violates  section 
1902(a)(10)(C)(i)(III)  and  section 
1902(a)(17)(B)  of  the  Social  Security  Act 
and  Federal  regulations  at  42  CFR 
435.831(a)(2.) 

California  SPA  85-15  provides  for  the 
use  of  the  State's  conununity  property 
rules  in  determining  Medicaid  ftnancial 
eligibility  of  medically  needy  aged,  blind 
and  disabled  individuals. 

The  Medicaid  statute  at  section 
1902(a)(10)(C)(i)(m)  of  the  Social 
Security  Act  requires  that  States  apply 
the  same  methodologies  as  are  applied 
in  the  Supplemental  Security  Income 
(SSI)  program  is  determining  financial 
eligibility  of  medically  needy  aged,  blind 
or  disabled  individuals.  SSI  regulations 
at  20  CFR  416  specify  the  methodology 
which  States  must  apply  in  determining 
what  is  income  and  how  it  affects 
eligibility. 

SSI  regulations  at  20  CFR  416.1102 
define  income  as  ".  .  .  anything  you 
receive  in  cash  or  in  kind  that  you  can 
use  for  food,  clothing  or  shelter.  .  .  ." 
SSI  by  statute  is  a  Federal  program  with 
uniform  eligibility  standards  and 
requirements.  It  uses  nationwide  rules  to 
determine  what  income  will  be 
considered  as  the  individual's  and  what 
income  will  be  considered  as  the 
spouse's.  For  example.  Federal  rules 
require  that  benefit  payments  made 
under  title  n  of  the  Act  be  considered  as 
income  to  the  individual  beneficiary.  « 

and  not  be  transferred  or  assigned  to 
any  other  individual.  Medicaid  follows 
SSI  rules  as  required  by  law.  The  SSI 
policy  does  not  provide  for  any  special 
treatment  of  income  in  those  States 
which  have  in  effect  community 
property  laws.  Since  the  California  plan 
amendment  would  apparently  consider 
community  property  rules  in  determining 
attribution  of  all  income  received  by 
married  individuals,  without  regard  to 
the  Federal  rules  and  would  count  the 
income  of  each  spouse  as  his/her 
interest  (one-half)  of  their  own  income 
and  one-half  of  the  other  spouse's 
income  it  conflicts  with  SSI  policies  on 
counting  income  for  purposes  of 
establishing  eligibility.  'Thus,  HCFA  has 
determined  the  California  proposal  .  -  ■  -■    - 
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violates  section  190a(a){10)(C)(i)(ni)  of 
the  Act  because  the  State  propoaes  to 
apply  its  community  property  rules  in 
determining  ownersliip  (rf  incowe  rather 
than  the  required  SSI  methods. 

We  recognize  that  section  2373(c3  of 
the  Deficit  Reduction  Act  of  1984 
inpased  a  BaarateriBai  witii  respect  to 
the  application  of  the  provisions  of 
section  1902(a)(10)(C4(i)(ni)  of  the  Act 
which  requires  use  of  a  singie  income 
and  resource  standard  and  that  tiie  cash 
assistaace  metiwdok^gies  be  applied 
under  aaecticaUy  needy  programs.  Under 
the  moratoriiKB.  aton  liberal  fuiaacial 
eligibility  metfaodolgies  than  those  of  the 
cash  assistance  prr^grains  may  be 
applied  in  the  State  plan  but  only  those 
more  Uberal  provisions  which  were 
already  contained  in  the  approved  State 
plan.  There  are  two  reasons  HCFA  has 
determiaed  the  California  SPA  85-15  is 
not  covered  by  the  moratorium.  In 
addition  to  the  fact  that  California's 
amendment  an  community  property  is 
not  in  its  existing  State  plan,  aad  thus 
not  covered  by  the  moratorium,  the 
moratorium  applies  only  to  the 
provisions  of  the  plan  which  are  more 
liberal  tiian  the  cash  assistance 
methodology.  Using  community  property 
rules  is  sometimes  more  liberal  and 
sometimes  more  restrictive  than  cash 
assistance  rules,  depending  upon  the 
relative  incomes  of  eadi  sposse  as  well 
as  which  spouse  is  attempting  to  qualify 
for  Medicaid.  Becanse  the  CaHfomia 
proposal  can  result  in  methodologies 
which  are  more  restrictive  than  the  cash 
assistance  nKthodotogieB  it  is  not 
covered  by  the  moratorium. 

FinaBy,  section  1902(aM17)(B)  of  the 
Act  has  a  two-foW  purpose.  First,  it 
prescribes  «  State  from  cxjnsidering  any 
income  or  resource  whidi  is  not 
available.  Second,  it  reqtrires  a  State  to 
consider  as  availsWe,  all  income  and 
re?»o«rces  iwhidi  are  drtermraed,  in 
accordanoe  with  the  Secretary's 
regulatrons,  to  be  availaWe  (unless  the 
cash  prograni  raVes  require  this  imxjme 
or  resoaroe  be  disregarded).  Regulations 
at  42  CTR  43SJimla)(Z!  require  States 
covering  aH  SSI  recipieiits  to  dedud 
antoants  Aat  woold  be  dedvcted  in 
determimng  SSI.  HCFA  determined  Aat 
California  SPA  85-15  violates  sectioii 
1902<aMl7KBl  ««1  Federal  regulations  at 
42  era  435.831(a)(21  aince  it  %voold 
exohide  inoowe  wrhick  tbe  Secretary  has 
deterawied  (ander  SSI  nifes  which  are 
applicaWe  to  Medicaid)  to  be  available 
to  the  individval  (by  considering  it  to  be 
his/her  spo—e'sl.  aad  which  is  not 
disregarded  tader  Aurt  prograaL 
Similariy,  the  aawndmead  woaU  iackide 
as  an  individuals  tncone.  a  portiaa  af 
his^er  spouse's  income  wUch  is  not 


sonajdwed  to  be  the  individaafs  iaroome         DstKl:  Jane  IS,  1986. 


under  *e  SSI  prograsn. 

The  no*Joe  to  Calfcmia  announcing 
an  admiiustiative  hearing  to  reconsider 
our  disapproval  of  its  State  plan 
amendinRft  reads  as  follows: 

Keaneth  IV.  Kizer,  MD.  M.P.H, 
Diwctor,  Department  ofHaalti  ServJoea. 
714/744  P  Street.  Sacraimnta,  California 
B5814 
Dear  Dr.  Kizer  This  is  to  advi»e  yon  liiat 
ycmr  reqaesl  for  recoasideration  rf  the 
decision  to  disapprove  California  State  Wan 
Amendment  «5-15  was  received  on  May  16, 
1988. 

Califomia  State  Plan  KmmAimmi  65-15 
proposes  to  atpply  the  Sute'i  cioimMmty 
property  laws  in  detennining  Medicaid 
fmancial  eligibility  of  medically  needy    __ 
blind  and  disabled  individual*.  Yoa  have 
requested  a  reconaideration  of  whether  this 
plan  amendment  conforms  to  fte 
requirements  for  approval  under  the  Social 
Security  Act  and  pertinent  Federal 
regulations.  The  issues  to  be  considered  at 
the  hearing  are:  fl]  whether  under  the  plan 
amen^neat  California  would  employ  the 
"aame  mL<faud»logy"  a*  SSI  to  dMetiuuiiag 
the  Medicaid  eligibility  of  the  Medically 
needy  aged,  faliad,  and  diaabled;  [2]  it  the 
methodology  ia  not  ibe  aaaie  as  that  used 
under  SSL  whether  the  amendment  riolates 
flie  "same  methodology"  requireaient  of 
section  1902(a)(10)(C)(i](in);  (3)  whether  the 
amendment  would  consider  as  available  to 
an  individual  income  which  is  not  considered 
avaflable  according  to  standards  prescribed 
by  the  Secretary,  thereby  violating  section 
1902(a)(17)(B)  of  the  Act;  (4)  whether  the 
amendtament  fails  to  consider  as  available, 
income  which  ainat  be  considered  available 
under  standards  prescribed  bjr  the  Secretary, 
thereby  violating  aection  1902(a)(17KB)  of  the 
Act  and  (5)  whether  the  disapproval  of  the 
amendment  is  precluded  by  the  moratorium 
eatablished  by  secUon  2373(c)  of  the  Deficit 
Reduction  Act  of  1984  on  certain  actions  by 
the  Secretary. 
I  am  acheduling  a  heanng  on  your  reqnest 

to  be  held  on  }rfy  '«■  '*•  i"  *«  **•*  f^***"' 
Conferenoe  Room,  VO  Van  New  Aveaue.  Sas 
Franciaca  Catifonaa.  If  this  dato  i»  not 
acceptabie.  we  woald  be  gtad  to  aet  aaother 
dale  that  is  MirtMaUy  afveaable  to  the  parties. 

I  am  dntiflrr"iB  ^^-  Lawrence  A^loff  as 
the  presiding  oiBciaL  If  iiieae  arraagfimnnta 
present  any  problems,  pleaae  contaU  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necesssTy 
between  the  parties  to  the  hearing,  please 
notify  the  Dodket  Oleik  of  the  names  of  the 
individuals  ¥»lio  will  represent  tit\t  Stale  at 
the  healing.  11«  Dockai  Cktrk  can  be  reached 
at  (301)  aw  8281. 

Sincerely, 
William  L  Roper.  M.D.. 
A  dminhHrator. 

(Sectioa  me  of  the  Social  Security  Act  (42 
U.S.C.  131«n 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicahl  Assfstence 
Program) 


WUUam  L.  Ropar, 

Administrator,  Health  Care  Financing 

Admimstratian. 

(FR  Doc.  86-13882  Filed  6-18^86;  8:45  am] 


Public  Healtli  Service 

National  Canter  for  HeaMti  Servloea 
Reaeareh  and  HaaMta  Can  TMfuwIogy 

Al 

for  TreatMaat «(  CaraM  ( 
Diseaae 

The  Public  Health  Service  (WiS) 
through  the  Office  of  Health  Technology 
Assessment  (OHTA).  armounces  that  it 
is  coor(fiaating  an  assessaent  of  what  is 
known  of  the  safety,  dinical 
effectiveness,  appropriateness  and  use 
of  carotid  endarterectomy  for  the 
treatment  at  carotid  occlusive  disease. 
Carotid  endarterectomy  is  an  operation 
for  the  removal  of  an  atherosclerotic 
plaque  from  a  carotid  artery. 
Specifically,  this  assessment  seeks  to 
detersiine  the  medical  indications  for 
this  procedure  and  the  appropriateness 
of  its  use  on  asymptomatic  and 
symptomatic  patients.  Specific 
guidehnes  are  sought  ior  identifying 
patients  who  may  benefit  from  this 
pnxedure.  The  assessment  also  sedcs  to 
determine  whether  or  not  there  is 
conclusive  evidence  or  lack  thereof  on 
the  benefits  of  endarterectomy  over 
medical  therapy  in  the  naannyment  of 
patieots  with  carotid  artety  disease. 

PHS  assessraeots  consist  of  a 
synthesis  of  information  obtained  from 
appropriate  organize tioBS  in  Ae  private 
sector  as  weU  as  from  PHS  agencies  and 
others  in  the  Federal  Government  "Hie 
PHS  assessaients  are  baaed  on  die  aioM 
current  knowledge  conoemiag  the  safety 
and  cUnical  effoLliveaess  rfe 
technology.  Based  on  tM*  aaaeaaaent  a 
PHS  recomnendatiaD  wifl  be  fuiBHlnlpd 
to  assist  the  Health  Cere  Financing 
Ackmnistretion  (HCFA)  in  estabhddog 
Medicare  oorerege  policy.  Any  person 
or  ^onp  wishing  to  provide  OHTA  with 
iafonnatioD  relevant  Id  this  aase  * 

ahouki  do  so  in  vniting  no  later  I 
September  15, 19a& 

The  iafarsaaboB  being  soaiglrt  is  a 
review  and  assessment  of  past,  current, 
and  planned  research  related  to  this 
technology,  a  biblio^aphy  ef  laMished 
controlled  dinicai  trials  and  other  well- 
designed  clinical  studies,  and 
information  related  to  the  clinical 
acceptabihty  and  effectiveness  oC  this 
tedmology,  and  a  characterisation  of 
the  patient  population  most  tikely  to 
benefit  from  it 
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Proprietary  information  is  not  being 
sought 

Written  Material  should  be  submitted 
to:  R.  Steven  Bodaness,  MD..  Ph.D., 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment.  Park  Building.  Room  S-10, 
5600  Fishers  Lane.  Rockville.  MD  20657, 
(301)  443-498a 

Dated  Juim  11. 1986. 
EnriqiM  D.  Cailar, 

Director,  Office  of  Health  Technology 
Aaaeaaamnt,  National  Center  for  Health 
Servicei  RetearxJt  and  Health  Care 
Technology  AaaeasmenL 
[FR  Doc.  86-13840  Filed  6-18-86;  8:45  am] 


JM  I 


Natlonai  Center  for  Health  SewlcM 
Rssseich  end  lleeltti  Care  Te<rt»notogy 
Aeeeeement!  Ctieniicel  Aversion 
Therapy  In  Treetment  of  AlcohoNam 

The  Pubhc  Health  Service  (PHS). 
through  the  Office  of  Health  Technology 
Assessment  (OHTA).  aimounces  that  it 
is  coordinating  a  reassessment  of  what 
is  known  of  the  safety,  clinical 
effectiveness,  and  use  (indications)  of 
chemical  aversion  therapy  in  the 
treatment  of  alcoholism.  Chemical 
aversion  therapy  is  a  treatment  which 
relies  on  the  development  of  a 
conditioned  response  to  fadhtate 
abstinence  from  consumption  of  alcohol. 
One  of  several  chemical  agents  (i.e.. 
emetine,  apomorphine,  Uthium)  is  used 
to  induce  unpleasant  physical  symptoms 
(e.g..  nausea  and  vomiting)  which  are 
repeatedly  linked  to  the  sight  smell  and 
consumption  of  alcohol.  The  patient 
thereby  associates  the  unpleasant 
symptoms  with  the  alcohol  and 
voluntarily  abstains  from  consumption. 
Neither  electrical  aversion  therapy  nor 
disulfiram  therapy  is  included  within  the 
scope  of  this  assessment 

lliis  approach  to  the  treatment  of 
alcoholism  was  previously  assessed  by 
the  Public  Health  Service  in  1981. 
resulting  in  a  recommendation  to  the 
Health  Care  Financing  Administration 
(HCFA)  regarding  the  use  of  chemical 
aversion  therapy  for  the  treatment  of 
alcohoUsm  under  the  Medicare  program. 
Persisting  questions  regarding  the  safety 
and  efficacy  of  this  therapeutic  modality 
have  resulted  in  a  request  by  the  Office 
of  Civilian  Health  and  Medical  Program 
of  the  Uniformed  Services 
(OCHAMPUS)  for  the  Office  of  Health 
Technology  Assessment  to  conduct  a 
reassessment  of  this  therapy. 
The  speciBc  questions  this 
reassessment  seeks  to  answer  are:  (1)  Is 
aversive  conditioning  using  chemicals  in 
the  treatment  of  alcoholism  a  generally 
accepted  medical  practice  in  the  United 


States?  (2)  Are  there  any  po^pulations  of 
patients  or  situations  in  which  chemical 
aversion  therapy  may  be  considered  the 
preferred  ti^atment?  (3)  Is  aversion 
therapy  using  chemicals  or 
pharmaceuticals  a  safe  treatment  for 
alcoholism?  (4)  Is  aversion  therapy  using 
chemicals  effective  in  the  treatment  of 
alcoholism?  (5)  If  aversion  therapy  using 
chemicals  has  been  shown  to  be  safe 
and  effective  in  the  treatment  of 
alcohoUsm.  has  any  specific  drug  been 
shown  to  be  more  safe  and  effective?  (6) 
Does  chemical  aversion  therapy  in  the 
treatment  of  alcoholism  have 
demonstrated  safety  and  efficacy  which 
is  comparable  to  other  treatment 
alternatives?  (7)  Are  there  known 
complications  of  chemical  aversion 
therapy  that  would  mitigate  against  its 
use  in  the  treatment  of  alcoholism?  This 
assessment  also  seeks  to  determine 
what  is  known  about  the  cost  of  this 
mode  of  treatment 

PHS  assessments  consist  of  a 
synthesis  of  information  obtained  from 
appropriate  organizations  in  the  private 
sector  and  from  PHS  and  other  agencies 
in  the  Federal  Government.  PHS 
assessments  are  based  on  the  most 
current  knowledge  concerning  the  safety 
and  clinical  effectiveness  of  a 
technology.  Based  on  this  assessment  a 
PHS  recommendation  will  be  formulated 
to  assist  OCHAMPUS  in  establishing 
coverage  policy.  The  information  being 
sought  is  a  review  and  assessment  of 
past  current  and  plaimed  research 
related  to  this  technology,  a 
bibliography  of  published,  controlled 
clinical  trials  and  other  well-designed 
clinical  studies.  Information  related  to 
the  characterization  of  the  patient 
population  most  likely  to  benefit  from  it 
as  well  as  on  clinical  acceptability  and 
the  effectiveness  of  this  technology  and 
extent  of  use  are  also  being  sought 
Proprietary  information  is  not  being 
sought  Any  person  or  group  wishiiig  to 
provide  OHTA  with  information 
relevant  to  this  assessment  should  do  so 
in  writing  no  later  than  September  30, 
1986  or  within  90  days  from  the  date  of 
pubUcation  of  this  notice. 

Written  material  should  be  submitted 
to:  Morgan  N.  lackson.  M.D.,  M  J>.H., 
Office  of  Healtii  Technology 
Assessment  NCHSR&HCTA.  Park 
Building,  Room  3-10,  5600  Fishers  Lane, 
Rockville,  MD  20857  (301)  443-4990. 

Dated:  (une  12, 1986. 
Enrique  0.  Caitar, 

Director.  Off  ice  of  Health  Technology 
AasesamenU  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment 
(FR  Doc.  86-13641  Filed  6-16-66;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dock«tNaN-«e-1617] 

SutMnieelon  of  Proposed  Informatton 
Collections  to  0MB 

AOCNCV:  Office  of  Administration.  HUD. 
Acnoic  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  an  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

Action:  Interested  persons  are  invited 
to  submit  comments  rggarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Fishman,  OMB  Desk  Officer. 
Office  of  Management  and  Budget  New 
Executive  Office  Building.  Washington. 
D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development  451  7th  Sti^et  SW.. 
Washington.  DC  20410.  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  Ust  the  following 
information:  (1)  The  tiUe  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequentiy 
information  submissions  will  be 
required;  (5)  what  members  of  the  pubUc 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement 
and  (8)  the  names  and  telephone 
niunbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Reports  Management  Officer  for 
the  Department.  His  address  and 
telephone  number  are  listed  above. 
Comments  regarding  the  proposals 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  Usted  above. 

The  proposed  information  collection 
requirements  are  described  as  follows: 


NotioB  of  Setnesrioo  of  I 
Information  Collection  to  OMB 

ProposaA:  Bvahiafion  of  the  Local 

Property  Urban  Homesteadiqg 

DemDnstTBtum 
Office:  Po/licy  DevcAopieeM  and 

Research 
Form  Momber  None 
Frwjncncy  ofSubmisMtuu.  Single-Time 
Affected  Public:  Individuals  or 

HousehoMs 
Estimated  Burden  Hours:  204 
Status:  New 
Contact:  Earl  Lindvcit  HUD.  (202)755- 

6450;  Robert  Fishman,  OMB.  (20K)  395- 

6880. 

Authority:  Sec  3SD7  of  the  Paperwoik 
Reduction  Act,  44  U.S.C  3507;  Sec.  7Id)  of  the 
Department  of  Housing  .and  Uri>an 
Development  Act  42  U.S.C.  3535(d). 

Dated:  May  23. 1986. 

Proposal:  Mi^ifasuly  Mortgage 

Insurance  Premium  Billing  Statement 

and  ReconciUation 
Offioe:  Administration 
Form  Namber:  HUD27032  and  27033 

(Replaces  HUD-239A) 
Frequency  of  Submission:  Monthly 
Affected  Public:  BuMnessfS  or  Other 

For-Profit 
Estimated  Burden  Hours:  354 
Status:  Revision 
Contact  Frances  Janes,  HIHX  (202)  755- 

7022;  Robert  Fishman.  OMB,  (202)  395- 

6886. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec  7[i]  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  S535(d). 

Dated:  May  2S.  1S86. 
Donald ).  Keuch.  |r.. 
Deputy  Assistant  Secretary. 
(FR  Doc.  86-13918  Filed  6-18-86;  8:45  an] 
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DEPARTMEMT OF  THE  MlldHHJH 

BuresM  of  bidtan  Affairs 


the  nrairttenaiioe  assessmenls  and 
related  hiTuriiuttion  of  the  FTulhead 
Irriga^n  Pn^eCt  for  Calendar  Year  TB8B 
and  siftnequant  years. 

This  nottce  sete  forth  changes  to  the 
operation  and  maintenance  diatges  and 
related  hrfarmation  apidicable  to  tiie 
Flathead  Irrigation  Project,  St  Ignatius. 
Montana.  These  changes  were  proposed 
pursuant  to  the  authority  contained  in 
the  Acts  of  August  1. 1913  and  March  7. 
1928,  (38  Stat.  583.  25  U.S.C  382;  45  Stat 
210.25  U.S.C.  387). 

In  Compliance  with  the  above,  the 
operation  and  maintenance  charges  for 
the  lands  under  the  Flathead  Irrigation 
Project  Montana,  for  the  season  of  1966 
and  1987  and  subsequent  years  imtil 
further  notice,  are  hereby  fixed  as 
follows: 

For  the  season  of  1986  for  lands  not 
included  in  an  Irrigation  District  but 
including  lands  held  in  trust  for  Indians, 
the  rate  piar  acre  ior  the  varioiu 
divisions  are  as  follows: 
Jocko  Division — t^a/Acre 
Post/Pablo  Division— 7 .12/ Acre 
Mission  Division— 831/ Acre 
Camas  Division — 4.31/Acre 

Lands  incKided  in  an  irrigation 
district,  lands  held  in  Trust  for  Indians 
and  noD^thstrict  lands  will  be  assessed 
operation  maintenance  charges  at  $12.63 
per  acre  for  the  season  of  1987. 

Payments 

"Hie  Operation  and  Maintenance 
charges  on  the  trust  and  non-district 
lands  become  due  on  April  1  each  year 
and  the  lands  within  an  irrigation 
district  are  bi-annualiy  billed. 

To  all  assessments  on  lands  in  non- 
Indian  ownerships,  remaining  unpaid  60 
days  after  the  due  date,  ^re  shall  be 
added  a  penalty  of  one  and  one-half 
percent  per  month,  or  fraction  therefore, 
from  the  due  date  until  paid.  No  water 
shall  be  delivered  to  any  farm  unit  imtil 
all  irrigation  charges  have  been  paid. 
Wilford  G.  Bowker, 
Acting  PortJand  Area  Director. 
[FR  Doc.  86-13901  Filed  6-18-88;  8:45  am) 
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This  notice  is  proposed  operation  and 
maintenance  rates  and  related 
information  is  published  under  the 
authority  delegated  to  the  Assistant 
Secretaty— Indian  Affairs  by  die 
Secretary  of  the  Interioi  in  230  DM  1  and 
redelegated  by  die  Assistant 
Secretary — Indian  Affairs  to  the  Area 
Director  in  10  BIAM  3. 

This  notice  is  given  in  accordance 
with  §T91.1(e)  of  PSit  191.  Subchapter  T. 
Chapter  1.  of  Tide  25  of  the  Code  of 
Federal  Regulations,  which  provides  for 


Bureau  of  \jnA 


Closure  of  PuMIc  Lands;  Alaska 

The  following  lands  nader  the 
jurisdiction  of  the  Bst^mi  of  Land 
Management  are  hereby  dosed  to  the 
discharge  of  all  firearms  for  any 
purpose,  with  the  exception  of  State  and 
Federal  law  enforcement  officers  acting 
in  the  performance  of  their  official  duty: 

T.  16  N.,  R.  1  E.,  Portions  of  Sections  2, 
3, 10, 11  and  15.  Seward  Meridian.  Lands 
which  are  bordered  to  the  east  by  the 


Alaska  Railroad  and  bounded  on  the 
north  and  west  by  the  Matanuska  River 
and  the  south  by  the  Knik  River. 

This  land  is  being  closed  because 
increasing  tmrestricted  disdiarge  of 
firearms  over  fiat  terrain  ptrses  a  serious 
threat  to  pablic  safety. 

This  closure  is  effective  6  a.m..  JwneS. 
1086  and  will  remain  in  effect  until  such 
time  as  this  land  is  conveyed  to  the 
State  of  Alaska  or  the  Eklutna 
CorpDratioii. 

Any  persoB  who  feils  to  oonply  witti 
this  closiu"e  order  may  be  subject  to  a 
fine  not  to  exceed  $1,000.00  and/or 
imprisonment  not  to  exceed  12  months. 

This  Notice  of  Closure  is  issued  under 
authority  of  section  303(a]  of  the  Federal 
Land  Policy  and  Management  Act  of 
197B  (43  U.S.C.  1733)  and  43  CFR  8364.1. 
Don  Hinrichsan, 
Peninsula  Area  Manager. 
[FR  Doc.  86-13986  Filed  6-18-86;  8:45  am] 
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Uklah,  CA:  Oistrict  Advisory  ComicM; 
Meeting 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  meeting.  Ukiah. 

California,  District  Advisory  CounciL 

SUMMARY:  Pursuant  to  Pub.  L  94-579 
and  43  CFR  Part  1780.  the  Ukiah  District 
Advisory  Council  will  meet  to  discuss 
ongoing  planning  efforts  involving  Ukiah 
District  programs,  including  the 
Sacramento  River  Activity  Plan,  the 
Areata  Resource  Management  Plan,  and 
the  Knoxville  off-road  vehicle  Activity 
Management  Plan. 
dates:  The  meeting  will  start  at  lOO 
p.m.  Wednesday,  July  23. 1966  and 
adjourn  at  3:00  p.m.  Thursday,  July  24. 
1986. 

ADDRESS:  The  meeting  will  be  held  at 
the  Faith  Lutheran  Church.  560  Park 
Blvd.,  Ukiah.  California. 
FOR  raimmm  wormatiow  contact. 
Barbara  Tagho,  Ukiah  District  Office. 
Bureau  of  Land  Management.  555  Leslie 
Street.  Utah,  California  95482. 
SUPPI^EMENTARY  INFORMATION:  The 
Advisory  Council  will  be  briefed  by 
Area  Managers  from  the  Areata,  Clear 
Lake,  and  Redding  Resource  Are^s. 
about  programs  throu^out  the  Ukiah 
District  (IB  northvwestem  California 
counties).  Individuals  may  submit  oral 
or  written  comments  for  the  Council's 
consideration.  Opportunity  for  oral 
comments  will  be  provided  at  11:00  a.m. 
Thursday  Jaly  23.  Summary  minutes  of 
the  meeting  will  be  maintained  by  the 
Ukiah  District  Office  and  will  be 
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available  for  inspection  and 
reproduction  within  30  days  of  the 
meeting. 

Dated  {une  13. 1988. 
Van  W.  MamiBS. 
District  Manager. 
IFR  Doc.  86-13909  Filed  8-18-88;  8^•5  am] 


(NMseaoai 

New  Mexico:  Realty  Action  Leeee  of 
Pubic  Land  m  Otero  County 

The  following  described  parcel  of 
public  land  has  been  examined  and 
found  to  be  suitable  for  lease  with 
option  to  purchase  under  the  provision 
of  the  Recreation  and  Pubhc  Purposes 
Act  of  ]une  14, 1926  (43  U.S.C  860).  The 
land  will  not  be  offered  for  lease  imtil  60 
days  after  the  date  of  this  notice. 

New  Mexico  Pnndpd  Maridian 

T.  17  S..  R.  10  B.. 
Sec.  18,  WViWV4SW%NEV4NE%. 

Contauoing  2.50  acres. 

The  lands  are  proposed  to  be  offered 
to  the  Otero  County  Board  of 
Commissioners  for  the  development  of  a 
Hre  sub-station.  The  lease  is  not  in 
conflict  with  the  Bureau's  planning 
system;  the  lands  are  not  critical  to  any 
re80iut:e  program  and  have  been  found 
suitable  for  use  as  a  fire  sub-station.  It 
has  been  determined  that  lease  of  this 
parcel  of  land  to  the  Otero  County 
Board  of  Commissioners  will  serve 
important  public  objectives. 

This  notice  of  realty  action  is  being 
issued  in  accordance  with  new 
regulations  contained  in  43  CFR  2740 
and  in  lieu  of  an  initial  classification 
decision.  No  adverse  comments  were 
received  in  response  to  proposed 
classification  decision  issued  December 
11, 1985. 

The  lease,  when  issued,  will  be 
subject  to  the  following  terms  and 
conditions: 

1.  The  lease  will  be  issued  for  a  ten- 
year  period  with  option  to  purchase  at 
any  time  during  the  ten-year  period 
upon  determination  by  the  authorized 
officer  that  the  requirements  of  the 
development  and  management  plans 
filed  by  Otero  County  Board  of 
Commissioners  on  December  5, 1984 
have  been  met. 

2.  Such  terms  and  conditions  as 
required  by  law  and  public  poUcy  and 
which  the  authorized  officer  considers 
necessary  for  the  proper  development  of 
the  land,  for  the  protection  of  Federal 
property,  and  for  the  protection  of  the 
pubUc  interest. 

3.  The  lease  shall  be  terminable  by  the 
authorized  officer  upon  failure  of  the 


lessee  to  comply  with  the  terms  of  the 
lease,  upon  a  finding,  after  notice  and. 
opportunity  for  hearing,  that  all  or  part 
of  the  land  is  being  devoted  to  •  use 
other  than  the  use  aothorixad  by  the 
lessee,  or  upon  a  finding  that  the  land  has 
not  been  used  by  the  leasee  for  the 
purpose  specified  in  the  lease  for  any 
consecutive  two-year  period. 

4.  Rental  will  be  $10  per  year  with  first 
year  rental  due  before  issuance  of  the 
lease.  Thereafter,  annual  rental  will  be 
due  and  payable  by  the  lease 
anniversary  date. 

5.  The  lease  will  not  be  transferable 
except  with  the  consent  of  the 
authorized  officer. 

6.  All  minerals  together  with  the  right 
to  mine  and  remove  the  same  under 
applicable  laws  and  regulations  to  be 
established  by  the  Secretary  of  the 
Interior  shall  be  reserved  to  the  United 
States. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  appropriation  under  any 
other  pubUc  land  law  including 
locations  under  the  mining  laws  except 
as  provided  in  the  notice  or  any 
amendments  or  revisions  to  the  notice. 
The  segregative  effect  will  end  upon 
issuance  of  a  lease  or  18  months  from 
the  date  of  the  pubUcation.  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Renter,  interested  parties  may 
submit  comments  to  the  Las  Cruces 
District  Manager,  Bureau  of  Land 
Management.  1800  Marquess,  Las 
Cruces,  NM  88005.  Objections  will  be 
reviewed  by  the  BLM  State  Director  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  June  11. 1988. 
Robnt  R.  Caulkins, 

Acting  District  Manager, 

[FR  Doc  88-11835  Filed  6-18-86;  8:46  am] 

BILLMa  CODE  431«-f«-4l 


[N-4277e] 

Realty  Action;  CompatlUva  Sala  of 
Public  Landa  m  Waahoe  County,  NV 

The  following  public  lands  have  been 
examined  and  found  suitable  for 
competitive  sale  under  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat  2750;  43  U.S.C 
1713),  at  not  less  than  fair  market  value. 

Moimt  DUblo  MetkBwi 

T.  21  N,  R.  a  B., 
Sec.  18,  NViNEViNEVi.  WViNEV^, 
BHNW^4.    ^   - 


The  area  described  alwve  aggregates  180 
acres,  oiore  or  less. 

Upon  pubUcatien  of  this  notice  in  the 
Fedwal  Register,  the  described  land 
shall  be  segregated  from  all  forms  of 
nondiscretionaiy  appropriation  under 
the  pubUc  land  and  mining  laws.  This 
segregative  effect  shall  terminate  upon 
issuance  of  a  patent  upon  pubUcation  in 
the  Federal  Register  of  a  termination  of 
the  segregation  or  270  days  from  the 
date  of  tMs  pubUcation.  whichever 
comes  first 

The  sale  is  consistent  with  the 
Bureau's  Planning  System  and  with  local 
government  plans.  The  lands  are  not 
needed  for  support  of  any  resource 
programs  and  are  not  suitable  for 
management  by  another  federal  agency. 

The  lands  have  no  known  values  for 
locatable,  saleable  or  leasable  minerals. 

The  patent  when  issued  wiU  contain 
the  following  reservation  to  the  United 
States: 

A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  under  the  Act  of 
August  3a  1890.  26  Stat  391:  U.S.C.  945. 

No  bids  will  be  accepted  for  less  than 
the  appraised  fair  market  value  of  the 
property.  The  property  has  been 
appraised  at  $450  per  acre,  for  a  total  of 
$81,000.  Bidders  must  be  either,  1) 
citizens  of  the  United  States,  18  years  of 
age  or  olden  2)  corporations  subject  to 
the  laws  of  any  state  or  of  the  United 
States;  3)  other  entities  such  as 
associations  and  partnerships  capable 
of  holding  lands  or  interests  therein 
under  the  laws  of  the  state  within  which 
the  lands  are  located;  or  4)  states,  state 
instrumentaUties  or  political 
subdivisions  authorized  to  hold 
property. 

Sealed  bids  may  be  made  by  a 
principal  or  duly  qualified  agent  Sealed 
bids  shall  be  considered  only  if  received 
at  the  Carson  City  District  Office, 
Bureau  of  Land  Management,  1535  Hot 
Springs  Road.  Suite  300.  Carson  City, 
Nevada  89701,  prior  to  4:15  p.m.,  August 
27, 1986.  The  wmtten  sealed  bids  will  be 
opened  and  pubUcly  declared  at  the 
sale.  Each  bid  shaU  be  accompanied  by 
a  certified  check,  postal  money  order  or 
cashiers  check  made  payable  to  the 
Department  of  the  Interior — BLM  for  not 
less  than  ten  (10)  percent  of  the  amount 
of  the  bid  and  shall  be  enclosed  in  e 
sealed  envelope  marked  in  the  lower  left 
hand  comer,  BLM  Land  Sale.  N-42776.  If 
two  or  more  sealed  bids  containing  vaUd 
bids  of  the  same  amount  are  received, 
the  determination  of  which  is  to  be 
considered  the  highest  bid  shaU  be  by 
supplemental  bidding.  If  the  tract  does 
not  seU  at  the  first  offering,  sealed  bids 
.  wiU  be  accepted  at  the  Carson  City 
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District  Office  during  business  hours 
(7:30  to  4:15)  every  Wednesday 
following  the  date  of  the  sale  imtil  the 
tract  is  sold  or  withdrawn  from  sale. 
The  remainder  of  the  full  bid  price 
shall  be  paid  within  180  days  of  the  sale. 
Failure  to  submit  the  fuU  bid  price 
within  180  days  shaU  disqualify  the 
apparent  high  bidder  and  the  deposit 
shall  be  forfeited  and  disposed  of  as 
other  receipts  of  sale.  All  other  bids  wiU 
either  be  returned  or  rejected  within  30 
days  of  the  sale  date.  Conveyance  of  the 
mineral  estate  wiU  occur  simultaneously 
with  sale  of  the  lands  in  accordance 
with  section  209(b)(l](l)  of  Pub.  L.  94- 
579.  Acceptance  of  a  bid  offer  will 
constitute  an  appUcation  for  conveyance 
of  the  mineral  estate  and  wiU  require 
payment  oa  a  $50  non-refundable  fee 
which  must  accompany  the  bid. 

BLM  may  reject  any  and  all  offers  or 
withdraw  the  lands  from  sale  if  the 
authorized  officer  determines  that  sale 
would  not  be  fuUy  consistent  with  the 
Federal  Land  Policy  and  Management 
Act  or  other  applicable  law. 

The  lands  will  not  be  offered  for  sale 
for  at  least  60  days  after  the  date  of  this 
notice.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Re^ster,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Carson  City  Distiict  Office, 
Bureau  of  Land  Management  1535  Hot 
^Springs  Road.  Suite  300,  Carson  City, 
Nevada  89701.  Any  adverse  comments 
will  be  evaluated  and  this  notice  upheld, 
modified  or  vacated. 

Dated  this  9th  day  of  June.  1988. 
Norman  L.  Murray, 
Acting  District  Manager. 
[fR  Doc.  86-13815  Filed  6-18-86;  8:45  am] 
BlUJNa  CODE  4310-HC-M 


Realty  Action-Modified  Competitive 
Sale  of  Public  Lands  In  Lincoln  County, 
NV 

The  following  land  has  been 
examined  and  identified  as  suitable  for 
disposal  by  modified  competitive 
bidding  sale  procedures  under  section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750; 
43  U.S.C.  1713)  at  no  less  than  fair 
market  value: 

Mount  Diablo  Base  and  Meridian 
T 1 ^    R  QSE 

Sec.  8.  Ut»  3.  4.  5.  SEV4NWy4.  NViNViN 

Ey4swy4. 

TIN..  R.68E. 

Sec.  36.  SWy4SWV4.  SEViSWyi.  (within) 
The  above  described  public  lands  comprise 
147JS7  acres,  more  or  less. 

The  sale  is  consistent  with  the 
Bureau's  planning  system.  The  public 


interest  wiU  be  served  by  offering  this 
land  for  sale.  The  land  is  not  needed  for 
any  resource  program  and  is  not 
suitable  for  management  by  the  Bureau 
or  another  Federal  department  or 
agency.  The  proposed  sale  is  consistent 
with  the  Caliente  Planning  Unit 
Management  Framework  Plan.  The  land 
will  not  be  offered  for  sale  any  sooner 
than  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Regbter.  The  sale  lands  support 
approximately  three  AUMs  Uvestock 
carrying  capacity  out  of  a  total  of  824 
AUMs  in  the  N-4  Grazing  Allotment. 
The  sale  will  not  result  in  an  adjustment 
in  total  preference. 

The  patent,  when  issued,  wrill  contain 
the  foUowing  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391;  43  U.S.C.  945. 

All  mineral  deposits  in  tlie  lands  so 
patented,  and  to  it  or  persons 
authorized  by  it  the  right  to  prospect, 
mine,  and  remove  such  deposits  from 
the  same  under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

And  will  be  subject  to: 

1.  A  60  foot  wide  road  easement  for 
State  Highway  86  affecting  the  S'>^SWy4 
of  section  36; 

2.  The  rights  granted  by  oil  and  gas 
lease,  N-31135,  authorized  under  section 
29  of  tiie  Act  of  February  25, 1920.  41 
Stat  437  and  tiie  Act  of  March  4, 1933, 
47  Stat.  1570.  Patent  will  issue  subject  to 
the  rights  of  the  prior  permittee  or  lessee 
to  use  so  much  of  the  surface  of  said 
land  as  is  required  for  oil  and  gas 
exploration  and  development 
operations,  without  compensation  to  the 
patentee  for  damages  resulting  from 
proper  oil  and  gas  operations,  for  the 
duration  of  the  lease,  and  any 
authorized  extensions  of  that  lease. 
Upon  termination  or  rehnquishment  of 
said  oil  and  gas  lease,  this  reservation 
shall  terminate. 

Conveyance  of  the  available  mineral 
estates  having  no  known  mineral  values 
■  will  occur  simultaneously  with  the  sale 
of  the  land.  A  bid  accompanied  by  a 
$50.00  nonrefundable  filing  fee  wiU 
constitute  an  application  for  conveyance 
of  those  mineral  estates. 

Detailed  information  concerning  the 
sale,  including  the  planning  documents, 
and  the  environmental  assessment/land 
report  is  available  for  review  at  the 
Bureau  of  Land  Management  Las  Vegas 
District  Office.  4765  W.  Vegas  Drive,  Las 
Vegas,  Nevada.  Federal  law  requires 
that  bidders  be  U.S.  citizens,  18  years  of 
age  or  older. 


Sealed  bids  may  be  submitted  to  our 
Las  Vegas  Distiict  Office,  4765  W.  Vegas 
Drive,  P.O.  Box  26569,  Las  Vegas, 
Nevada  89126.  Bids  must  be  received  at 
the  Distiict  Office  no  later  than  close  of 
business  (4:15  p.m.)  the  day  prior  to  the 
bid  opening  date  to  be  eligible  for  that 
bid  opening.  Qualified  sealed  bids  wiU 
be  opened  starting  at  9:00  a.m.  at  the  Las 
Vegas  District  Office.  The  sale  date  wiU 
be  announced  later. 

Sealed  bids  must  be  enclosed  in  an 
envelope  identified  with  the  case  file 
number  N-42974,  and  labeled  "sealed 
bid — do  not  open"  on  the  outside.  The 
enclosure  within  the  envelope  must 
contain  the  number,  the  amount  of  the 
bid.  the  bidder's  name  and  address,  and 
payment  of  at  least  20%  of  the  bid 
tendered.  Certified  check,  postal  money 
order,  bank  draff  or  a  cashier's  check 
made  payable  to  the  Department  of  the 
Interior,  Bureau  of  Land  Management 
are  the  OM,y  acceptable  forms  of 
payment.  No  bids  will  be  accepted  for 
less  than  the  minimum  bid  which  will  be 
specified  later. 

If  you  are  the  successful  bidder  at  the 
sale  offering  (i.e.,  bid  opening  date),  the 
balance  of  the  amount  bid  is  due  witliin 
180  days  of  the  date  of  the  sale.  Failure 
to  submit  the  full  bid  price  witiiin  180 
days  shall  result  in  cancellation  of  the 
sale  of  the  parcel  and  the  deposit  shaU 
be  forfeited  and  disposed  of  as  other 
receipts  of  sale. 

An  adjoining  landowner,  Mr.  Chester 
Oxborrow,  will  be  given  a  preference 
right  to  purchase  the  property  by 
meeting  the  high  bid  within  30  days  of 
the  subject  sale.  Failure  to  exercise  this 
option  shall  constitute  a  waiver  of  such 
bidding  provision. 

All  bids  will  be  either  returned, 
accepted,  or  rejected  witliin  30  days  of 
the  sale  date. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws.  The 
segregative  effect  wiU  end  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  the  publication,  whichever 
occurs  first 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management 
P.O.  Box  26569.  Las  Vegas.  Nevada 
89126-0569.  Objections  wiU  be  reviewed 
by  the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  fhe  final 
determination  of  the  Department  of  the 
Interior. 


BEST  COPY  AVAILABLE 
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DittedtJuBriaitM- 
BMF.Colfait 

District  Mmttager,  La*  Vegas. 

[FR  E)oc  80-13807  Filed  6-lS-M  8:45  ani 


Av^MiMty  o«  RMord  at 


and 
for  the 


Two  Rivers  RMOuroa 
Plan 

AQENCVt  Boreaa  of  Land  Management, 

Interior. 

ACTKMC  Notice  of  availability  of  record 

of  diecisfon  for  the  Two  Rivers 

Mana^onant  Plan. 


JM  I 


SUMMMnrlR  accordance  with  43  CFR 
1610.5  and  section  102(2Kc)  of  the 
National  Environmental  FsHcy  Act  of 
1969  (40  CFR  1505.2).  the  DepartHient  of 
the  Interior,  Bureau  ef  Land 
Management,  notice  is  hereby  given  of 
the  issuance  of  the  Record  of  Decision 
and  Raiigeiand  Program  Summary  for 
the  Two  Rivers  Resource  Management 
Plan.  Initiation  of  actions  wldch 
implesoent  this  plan  can  begin  with  thff 
signing  of  the  Record  of  Decifflon. 
dates:  The  Record  of  Decision  became 
effective  with  the  sibling  of  that 
doonnent  on  May  30, 1986  by  William 
G.  Leavell.  State  Director,  Oregon. 
Copies  of  this  document  have  been 
mailed  to  those  people  who  received  the 
draft  and  fmal  RMP/EIS  documents. 
Copies  were  available  for  the  public  on 
June  la  198& 

AOORESSr  Requests  for  copies  of  the 
approved  Resource  Management  Plan 
Record  of  Decision  and  Rangeland 
Program/Sununary  should  be  addressed 
to  Brian  Cunninghame,  Project  Manager, 
Bureau  ot  Land  Management  Prineville 
District  1S5  East  Fourth  Street 
PrineviUe.  Oregon  97754. 
supptEMPnawY  mpomumoN:  The 
Draft  R2Mff>/EIS  was  reieaaed  for  a  90 
day  pobhs  comment  period,  in  April 
1985.  The  proposed  RMP/Final  EIS  was 
released  for  public  review  in  September 
of  198S.  One  protest  wa»  received; 
analyzed  and  denied  by  the  Director. 
BLM.  The  Governor  of  Oregon  did  not 
identify  any  inconsistencies  with  State 
or  local  plans,  programs  or  policies  or 
recommend  any  changes  in  the  proposed 
plan. 

AHernatives  Analyzed 

Five  alternatives  hir  managing  the 
public  lands  in  the  Two  Rivers  Planning 
Area  were  analyzed  in  the  Resource 
Management  Plan/Environmental 
Impact  Statement  (RMP/EIS). 

The  selected  Resoimn  Management 
Plan  (the  Preferred  Alternative  in  the 


Draft  RMP/BS)  emphasizes  production 
on  a  suataiaed  yiaU  basia,^  and  osa  of 
renewable  rcaaaroa&an  the  raaiarityof 
pubUc  landa  in  the  two  Rivera  Plannmg 
Area.  It  also  provides  for  protedian. 
maintenance  or  enhancement  of 
riparian,  saik  water,  botanical  and 
recreational  resource  values  as  well  as 
wildlife  habitat  This  alternative  is  the 
environmentally  preferable  alternative. 
This  Resource  Management  Plaikbest 
meets  national  guidance^  best  satisfies 
the  planning  criteria,  isclading 
consisteacy  with  other  Federal,  state, 
local  andtsibal  plana  aad  best  resovles 
issues  while  contributing  to  the  local: 
economy. 

The  Emphasize  Comiaajity 
Production  and  Enhancement  of 
Economic  Benefits  Alternative  would 
have  emphasized  economic  benefits  to 
the  economy  through  productioo  of 
goods  and  services  en  public  lands  to 
meet  local  and  posaibl^  rs^oaal 
demands. 

The  Continue  Existing  Management 
Alternative  would  have  provided  for 
management  of  all  resources  at  current 
levels.  This  is  the  No  Action  Alternative 
required  by  the  National  Environmental 
Policy  Act. 

The  Emphasize  Natural  Values  While 
Accommodating  Commodity  Production 
Alternative  would  have  provided  for 
protection,  maintenance  and 
enhancement  of  the  natural 
enviroranent.  The  production  of 
commodities  would  have  occurred 
where  significant  conflict  with  the 
protection  of  natural  vahies  could  be 
avoided  or  mitigated. 

The  Emphasize  NJatord  Values 
Altemsptive  would  ha've  enhanced 
natural  values  in  all  areas. 

Decision 

The  decision  is  to  adopt  the  Two 
Rivers  Resource  Management  Plan. 
Major  actions  eoaCained  in  the  plan  will 
be  applied  to  32U96  acres  of  public 
land  ia  the  Kaeviflir  District. 
Implemaitalkan  of  this  decision  provides 
for  harvest  of  timber  on  10,715  acres 
with  a  ■■■•■iBaUe'  kaevest  level  of  14.1 
millicai  bBooi  fiset  per  decade;  grazing 
managBaneat  witt:  cantinue  on  292,730 
acres  (239  yaaiag  aikiUueuta)  erf  public 
land;  rgyvT'"''  vaytetion  condition  will 
be  enhoKsdoa  t^Bf  oocs:  wildlife  and 
fish  habitat  will  be  maintained  or 
improved;  approximately  1.000  acres  of 
public  land  may  be  offered  for  sale 
annually;  and  cultural,  soil,  water, 
botanical,  visual  and  recreational 
resources  will  be  protected. 
Approximately,  18a.00a  acres  of  public 
land  will  be  open  to  mineral 
exploration — subject  to  stsridard  lease 
requirements  and  stipulations.  A 


restrictive  no  socface  occupancy 
stipulation  will  be  maintamed  on  132JJ00 
acres  of  public  lands  in  the  planning 
area — hade  identified  as  nationally 
significaBt  erniwuHy  sensitive. 

The  use  of  offload  veiiicles  on  public 
land  in  thelievICveis  Planning  Area  is 
also  hereby  regulated  in  accordance 
with  the  authoiity  and  requirements  of 
Executive  Orders  11644  and  11989  and 
regulations  contained  in  O  CFR  Part 
834a 

AppraKimately  263,00a  acres  of  public 
land  are  designated  as  open  to  off  road 
vehicle  use  since  no  signficant  impacts 
are  ecasring  and  off  road  vehicle  use  is 
essentiaf  for  conihicting  other  resource 
uses.  Vehicle  travel  on  53.860  acres  of 
public  land  will  be  restricted  to  existing 
roads  and  trails,  year  long.  A  seasonal 
closure  on  these  53,800  acres  will  be 
implemented  when  appropriate  to 
prevent  excessive  damage  to  soil  and 
vegetat'on.  During  this  period  vehicle 
travel  will  be  confirmed  to  designated 
roads  only.  Vehicle  travel  on  7,027  acres 
of  public  land  will  be  restricted  to 
designated  roads  and  trails  on  public 
land,  year  long.  Vehicle  travel  on  818 
acres  of  public  lands  will  not  be  allowed 
so  as  to  protect  unique  natural  values 
and  riparian  habitat  as  well  as  to 
prevent  excessive  soil  snd  vegetation 
disturbance. 

Five  special  management  areas  are 
hereby  designated  as  follows: 

1.  The  Island  in  the  Cove  Pahsade* 
State  Park— 250  acres.  Designate  as  an 
Area  of  Critical  Environmental  concern; 
Research  Natural  Area  to  protect  and 
preserve  what  is  considered  to  be  the 
best  remaining  example  of  the  western 
juniper-big  sagebrush  wheatgrass  plant 
association  in  the  region.  It  is  also  a 
raptor,  deer,  and  waterfowl  uS6  area 
and  contains  outstanding  scenic  vistas 
of  Lake  Billy  Chinook  and  the  Cascades. 

2.  The  Horn  Butte  Curiew  Area — 6.000 
acres.  Designate  as  an  Area  of  Critical 
Environmental  concern  to  protect  and 
preserve  the  important  nesting  habitat 
for  the  long  billed  curiew. 

3.  The  Governor  Tom  McCall  Preserve 
at  Rowena — 12.5  acres.  Designate  as  an 
Area  of  Critical  Environmental  concern. 
Outstanding  Natural  Area  to  protect  the 
outstanding  botanic  values  of  this  area. 

4.  Botanic/Scenic  areas  within  the 
Columbia  Gorge — 76  acres.  Designate  as 
an  Area  of  Critical  Environmental 
Concern;  Outstanding  Natural  Area  to 
protect  the  important  botanic/zoologic 
and  scenic  qualities  of  this  area  located 
just  outside  the  Tom  McCall  Preserve 
but  withm  the  Columbia  Gorge. 

5.  Historic  Spanish  Gulch  Mining 
District — 335  acres.  Designate  as  an 
Area  of  Critical  Environmental  Concern 


to  protect  and  maintain  significant 
historical  values.  The  designation  will 
recognize  vahd  existing  mineral  rights. 

Specific  management  actions  for  each 
area  are  included  in  the  Record  of 
Decision.  These  actions  include  but  are 
not  necessarily  limited  to: 

(1)  closing  the  areas  to  off  road 
vehicle  use, 

(2)  continuing  to  not  lease  the  areas 
for  fluid  mineral  exploration  and 
development 

(3)  to  not  sell  mineral  material  (rock, 
sand  or  gravel). 

(4)  to  continue  to  exclude  livestock 
grazing  from  the  areas, 

(5)  preclude  the  use  of  mechanized 
equipment  in  fire  suppression  and, 

(6)  prohibit  the  collection  of  rocks, 
plants,  plant  parts  or  animals. 

Mitigation  Measures 

All  protective  measures  and  standard 
operating  procedures  identified  in  the 
plan  will  be  taken  to  mitigate  adverse 
impacts.  These  measures  will  be  strictly 
enforced  during  implementation. 
Monitoring  and  evaluation  will  tell  how 
effective  ^ese  measures  are  in 
minimizing  environmental  impacts. 
Therefore,  additional  measures  to 
protect  the  environment  may  be  taken 
during  or  following  monitoring. 

Dated:  June  13. 1986. 
James  L  Hancock, 

District  Manager. 

[FR  Doc.  86-13810  Filed  6-18-86;  8:45  am] 

BIUJNQ  COOE  431»-3*-ll 


Land  Resource  Management;  Survey 
of  plat  filings;  Montana 

agency:  Bureau  of  Land  Management, 
Montana  State  Office.  Interior. 
action:  Notice  of  filing  of  plats  of 
survey.     

summary:  Plats  of  survey  of  the  lands 
described  below  accepted  April  29. 1986. 
were  officially  filed  in  the  Montana 
State  Office  effective  10  a.m.  on  May  29. 
1986. 

Principal  Meridian,  Montana 
T.  23  N..  R.  6  E. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary  and  a  portion  of  the 
subdivisional  lines;  and  the  survey  of 
the  subdivision  of  section  34,  Township 
23  North,  Range  6  East.  Principal 
Meridian,  Montana.  The  area  described 
is  located  in  Chouteau  County. 

This  survey  was  executed  at  the 
request  of  the  Lewistown  Disbict  Office 
for  the  administrative  needs  of  the 
Bureau. 


Principal  Meridian,  Montana 
T.  13  S..  R.  3  W. 

The  plat  represents  the  dependent 
resurvey  of  the  line  between  sections  22 
and  27,  Township  13  South,  Range  3 
West  Prirtcipal  Meridian,  Montana.  The 
area  described  is  located  in  Beaverhead 
County. 

Principal  Meridian,  Montana 
T.  2  N..  R.  4  W. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary,  a  portion  of  the  subdivisional 
lines,  and  certain  boundaries  of  mineral 
surveys,  Township  2  North.  Range  4 
West  Principal  Meridian,  Montana.  The 
area  described  is  located  in  Jefferson 
County. 

These  surveys  were  executed  at  the 
request  of  the  Butte  District  Office  for 
the  administrative  needs  of  the  Bureau. 

Principal  Meridian,  Montana 
T.  2  N..  R.  28  E. 

The  supplemental  plat  shows 
amended  lottings  of  the  NEV4  of  section 
16,  Township  2  North,  Range  28  East 
Principal  Meridian,  Montana.  The  area 
described  is  located  in  Yellowstone 
County. 

This  plat  was  prepared  at  the  request 
of  the  Deputy  State  Director.  Division  of 
Lands  and  Renewable  Resources,  for  the 
administrative  needs  of  the  Bureau. 
EFFECTIVE  DATE:  May  29, 1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
Bureau  of  Land  Management  222  North 
32nd  Street  P.O.  Box  36800.  Billings. 
Montana  59107. 

Dated:  June  10, 1986. 
Eugene  D.  Russell. 
Acting  Slate  Director 
[FR  Doc.  86-13897  Filed  6-18-86;  8:45  am] 

BtLUNQ  COOE  4310-DN-M 

Lsnd  Resource  Management;  Filing  of 
PlaU  of  Survey;  Montana 

agency:  Bureau  of  Land  Management 
Montana  State  Office.  Interior. 
action:  Notice  of  Filing  of  Plats  of 
Survey. 

SUMMARY:  Plats  of  survey  of  the  lands 
described  below  accepted  March  19, 
1988,  and  March  20. 1986.  were  officially 
filed  in  the  Montana  State  Office 
effective  10  a.m.  on  May  29, 1988. 

Fifth  Principal  Meridian,  Soutli  DakoU 
T.  107  N..  R.  72  W. 

The  plat  in  three  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  subdivisional  lines  and  subdivision 
of  certain  sections;  and  the  survey  of  the 
subdivision  of  certain  sections  and  the 


Lake  Sharps  Reservoir  Boundary, 
Township  107  North,  Range  72  West 
Fifth  Principal  Meridian.  South  Dakota, 
was  accepted  March  19, 1986.  The  area 
described  is  located  in  Lyman  and 
Buffalo  Counties. 


Fifth  Prindpal  Meridian,  South  DakoU 
T.  107  N.,  R.  73  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary;  subdivisional  lines,  and 
subdivision  of  certain  sections;  and  the 
survey  of  the  subdivision  of  certain 
sections  and  the  Lake  Sharpe  Reservoir 
Boundary.  Township  107  North,  Range 
73  West  Fifth  Principal  Meridian.  South 
Dakota,  was  accepted  March  19, 1986. 
The  area  described  is  located  in  Lyman, 
Buffalo,  and  Hughes  Counties. 

Fifth  PrindiMl  Meridian,  South  DakoU 
T.  108  N..  R.  73  W. 

The  plat  in  three  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  Second  Standard  Parallel  North 
(south  boundary).  Township  109  North. 
Range  72  West  die  dependent  resurvey 
of  the  south  and  east  boundaries,  a 
portion  of  the  subdivisional  lines,  and 
subdivision  of  certain  sections;  and  the 
survey  of  the  subdivision  of  certain 
sections  and  the  Lake  Sharpe  Reservoir 
Boundary.  Township  108  North.  Range 

73  West  Fifth  Principal  Meridian.  South 
Dakota,  was  accepted  March  19, 1988. 
The  area  described  is  located  in  Lyman 
and  Buffalo  Counties. 

Fifth  Principal  Meridian.  South  DakoU 

T.  108  N..  R.  74  W. 

The  plat  in  six  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  east  and  west  boundaries,  portions 
of  the  subdivisional  lines  and 
subdivision  of  certain  sections;  and  the 
survey  of  the  subdivision  of  certain 
sections  and  the  Lake  Sharpe  Reservoir 
Boundary.  Township  108  North,  Range 

74  West  Fifth  Principal  Meridian.  South 
Dakota,  was  accepted  March  19, 1986. 
The  area  described  is  located  in  Hughes 
and  Lyman  Counties. 

Fifth  Principal  Meridian.  South  DakoU 
T.  108  N..  R.  75  W. 

The  plat  in  three  sheets,  representing 
the  dependent  resurvey  of  portions  of 
the  south  and  east  boundaries, 
subdivisional  lines,  and  the  subdivision 
of  certain  sections;  and  the  survey  of  the 
subdivision  of  certain  sections  and  the 
Lake  Sharpe  Reservoir  Boundary, 
Township  108  North,  Range  75  West 
Fifth  Principal  Meridian,  South  Dakota, 
was  accepted  Margh  20, 1986.  The  area 
described  is  located  in  Hughes  and 
Lyman  Counties. 
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Fifth  Priodipl 
T.l»N.,It75W. 

The  pwf ,  (It  Riies  slicctH,  representing 
the  rfependent  resonrey  of  the  west 
bounAffy,  portiowef  thesabdiTtsKmal 
lines,  and  subdivision  of  certein 
sections;  and  \be  sucvey  of  the 
subdivision  of  certain  sectiaaa  and  the 
Lake  Sharpe  Reservoir  Boundary. 
Tewnsbip  1M  Norft,  Rsn^  75  West, 
Fifth  Principal  Meridfan,  Scratft  EfeJcotB, 
was  accepietf  Rferefr  20, 1989.  The  area 
dieschbed  is  located'  in  Ffoghes  snd 
Lyman  Counties. 

Fifth  PriMM^MwidUn..  Soudt  Bakate 
'F.10&N..R.7KW. 

Tlw  plfet,  in  few  rfieets,  representing 
the  tfepeiHfcn^  resurvey  of  the  south  and 
east  boundary  and  sebdvisienal  Rnes; 
and  the  sanrey  oi  tha  tabdivi«ion  of 
certain  sections  and  the  Laka  Shacpe 
Reservoir  Boundary,  Township  108 
North,  Rai^e  7B  West,  Fifth  Pnneipel 
Meridian,  Soath  Dakota,  was  accepted 
MarcJb  20i  1988>,  The  area  descnbed  is 
located  m  Hughes  and  Lyman  Counties. 

Fifth  PMndpaT  Meridian.  South  DakoU 

T.  108N..R.78^W. 

The  jAat  reprcscirtiiig  the  dependent 
resurvey  of  the  ■ubdi'visional  Hnesw  and 
the  sutxlivinan  of  certain  sections;  and 
the  Bowey  of  the  suhdiviston*  of  certain 
sectian*  and  die  Lake  Sharpe  Reservoir 
Boandary..  Towmship  109  North,  Range 
78  West,  Fifth  PHncipai  Meridian,  SoaA 
Dakota,  was  accepted  March  20, 1986, 
The  area  desccibeid  is  located  in  Hughe& 
and  Lyman  Counties. 

Fifth  Principal  Meridian.  South  DakoU 
T.110N...R.77W. 

The  plat,  in  three  sheets,  representing 
the  dependent  resurvey  of  portions  of 
the  subdivinonal  and  meander  hncs, 
and  tkr  SBWrrinon  of  certain  sections; 
and  tkraorvey  of  the  subdSvisieaof 
certain  sections  and  the  Lake  Sharpe 
Reservoir  Boundary,  TownahipllO 
North,  Range  77  West,  Fifth  Principal 
Meridian,.  South  OlEtkata,  was  accepted 
March  20, 1986.  The  uea  described  is 
located  in  Hughes  County. 

These  surveys  were  executed  at  the 
request  of  the  U.S.  Army  Corps  of 
Engineers. 

EFFECnvc  IMTC:  May  29, 1986. 
FOR  FURTHCW  IWrOWMATlOW  COMTACT: 

Bureau  of  Land  Management.  222  North 
32nd  Street,  P.O.  Bo5t  38800,  BiiKngs. 
Montana  59187. 

Dated:  June  6,  1S88. 
Eugene  D>  Rusaafl, 
Acting  State  Director. 
|FR  Doc  a6-13S13  Piiad VlA-M:  ft4&  ami 
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FHing  Of  Plat  09  SMPvay?  OMfon/ 


Office.  P.a  Box  2965.  Portland,  Oregon 
97a06  (TdMuHU  S89>231^4805). 


AQSMevt  Bereae  of  Eancf  Management, 
hatsrior. 

'NdHoe. 


;  The  plats  of  survey  of  the 
following  described  lands  have  been 
officially  filed  in  the  Qregoa  State 
Office,  Portland,  Oregon  oathe  dates 
hereinafter  stated: 

WillUMtta  Meriifian 

1.»S„  K.  43  L, 

Accepted  April  2*^  VBm  swi  officiaUy  fHsd 
M«ye(.19aft 

T  iaSL.a.ifla. 

Accepted  April  3a  1986  and  ofRdaliyfiled! 
May5.MW& 
T.  2a,R.«n.. 

Acenffftd  May  1«>  188B<  and.  officiaUy  Uad- 
May  19, 198a 

Washington 

T.  7  N..  R.  16  E.. 
Accepted  Aprfi  2t,  19BB  and  officially  flfed 

T.8N.,R.  18E, 
T.Z1N..R1*W.. 

The  ahove-Hsted  pfatft  were  accepted  May 
16, 1966  and  officially  filed  May  19, 1996: 

The  above-Gated  plats  represent 
dependent  resurveys.  subduasions  and 
survey. 

FOR  FURTHSR  IMFOmSAIKMS  CONTACn 

Bureau  of  Land  Management.  825  N£ 
Multnomah  Street.  P.O.  Box  2865. 
Pbrtland,  Ghegon  97208. 

Dated  June  13, 1986. 
B.  UVelle  BUck, 

Chief.  Branch  of  Lands  andhiineiml^ 

Operations. 

[FR  Doc.  88-13814  Filed  6-18-66;  8:45  am] 
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[OR-4011,  OR-17241.  OR-21583,  OR-21901. 
ai»-224«tl 

Oregon;  Notice  of  Proposed 
ContinusMon  of  WRIidtawals 

AQENCV:  Bureau  of  Land  ManagenMnt, 

Interior. 

r  Notice. 


SUMMMiyrThe  U.S:  Coast  Caoodi 
proposes  that  the  Bve  land  withdrawals 
for  the  Yaquina  Head.  Cape  Meares, 
Umpqua  River,  and  Meceta  Head  Light 
Stations  and  Coos  Bay  Coast  Guard 
Station  continue  for  an  additional  25 
years.  The  lands  would  remain  chrsed  Xn 
surface  entry  and  mining  but  have  been 
and  would  remain  open  to  mineral 
leasing.. 

Champ  Vaa^ian..BLM.OcegDn  State 


The  U.S.  Coast  Qiard  proposes  that 
all  OE  portions  of  the  existing  land 
withdrawals  made  by  the  Executive 
Orders  of  }i%  14. 1884.  June  8. 1888.^  May 
28, 1889,  August  23, 1895,  andluly  ^ 
1891..  be  continued  for  a  period  of  25 
years  patsuaol  to  Section  204-  of  the 
FederafLand  Policy  and  Management 
Act  of  1976. 90  Stat  2751,  43  LLS.C.  1714. 

The  lands  involved  are  looaledat 
Coo*.  Head:  (8.10  acres  located  near 
Charleston  in  Sec.  2.  T.  2ft  S,  R.  14  W.. 
W.M.),  Yaquina  Head  (4.5Q  acres  nesf 
Newport  ia  Sac  30.  T.  10  S..  R.  11 W.. 
W.M.]k  Caps  Msases  (1.55  aeiBS.  located 
near  Tillamook  in  Sac  13»  T.  1 S..  R.  11 
W..  W.M.),  Umpqua  River  (15.3  acres 
near  Reedsport  in  See.  13.  T.  22  9..  R.  13 
W..  Wi»i)(  and  Hscatft Heed  (LOaacKs 
near  FlareBC»-i&Se«,3ai.T.  18^&.  R.  12 
W...  Willi  w  Cooa.  Douglas  Laaaw 
Lincohi.  and  TiWamook-  CaonMea^ 
Oregon. 

Tlse  piuvase  of  the  withdcawak  i>  ta 
protect  the  Coast  Guard's  Ya^daa 
Head..  Cape  Meues,  Umpqua  Rivec  and 
Hecetft  Heed  Ligbt  Stations  and  Cboa 
Bay  Coast  Guacd  Station.  Tfafr 
wiUidrawak  segregate  the  lands  fzom 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  taws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  flie  withdrffwals. 

For  a  period  of  90  days  from  the  date 
of  puWieatJoft  of  this  notice,  aH  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuations  may  poesent  their  views  in 
writing  to  the  andefsigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
ef  Land  Management  will  undertake 
such  investigations,  as  are  necessary  to 
determine  thie.  existing  and  potential 
demand  for  tlie  lands  and  their 
resources.  A  report  will  ebo  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  wilhdrawak  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawals  will  be  published  in 
the  FedacatRe^ster.  The  existing 
witlk&Bwab  will  contfnue  until  suck 
finaf  dfetErminatinn  ia>  made. 

DatBd5|unea  raSK 
B.  UVeUe  Btadu 

Chief.  Brandt  afLandw  andMJneralw 
OpeiationM. 
[FR  Doe.  »-13B10  Ftled  ft-lB-89(  8:«'ara] 
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[OR-22153] 

Oregon;  Proposed  Continuation  of 
Withdrawal 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  Forest  Service,  U.S. 
Department  of  Agriculture  proposes  that 
a  land  withdrawal  for  the  Sled  Springs 
Guard  Station  continue  for  an  additional 
20  years.  The  land  would  remain  closed 
to  mining  and  would  be  opened  to 
surface  entry,  but  would  remain  open  to 
mineral  leasing. 

FOR  FURTHER  INFORMATION  CONTACT 

Champ  Vaughan,  BLM  Oregon  State 
Office.  P.O.  Box  2965.  Portland,  Oregon 
97208,  (Telephone  503-231-6905). 
SUPPLEMENTARY  INFORMATRMC 

The  Forest  Service,  U.S.  Department 
of  Agriculture  proposes  that  the  existing 
land  withdrawal  made  by  the 
Secretarial  Order  of  March  28, 1907,  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714. 

The  land  involved  is  located 
approximatley  10  miles  northeast  of 
Wallowa  and  contains  20  acres  within 
Sections  26  and  35,  T.  3  N.,  R.  44  E.. 
W.M.,  Wallowa  County.  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  ttie  Sled  Springs  Guard  Station 
Administrative  Site  within  the  Wallowa- 
Whitman  National  Forest.  The 
withdrawal  segregates  the  land  from 
operation  of  the  public  land  laws 
generally,  including  the  suning  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawaL 
except  to  open  the  land  to  such  forms  of 
disposition  that  may  by  law  be  made  of 
National  Forest  lands  other  than  under 
the  mining  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  autnorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 


be  published  in  the  Federal  Register. 

The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  June  9, 1986. 
B.  Lavelle  Black, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[YK  Doc.  86-13898  Filed  6-1S-86;  8:45  am] 
BtLUNQ  COOC  4310-S3-M 


[ORE-013117] 

Oregon;  Notice  of  Proposed 
Continuation  of  Withdrawal 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

SUMMARY:  The  Department  of  the  Army, 
Corps  of  Engineers  proposes  that  a  land 
withdrawal  for  the  Fall  Creek  Reservoir 
Project  continue  in  part  for  an  additional 
100  years.  The  lands  would  remain 
closed  to  surface  entry  and  mining  but 
have  been  and  would  remain  open  to 
mineral  leasing. 

FOR  FURTHER  INFORMATION  CONTACT. 
Champ  Vaughan,  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland  Oregon 
97208,  (Telephone  503-231-8905). 
SUPPLEMENTARY  INFORMATION: 

The  Department  of  the  Army,  Corps  of 
Engineers  proposes  that  the  existing 
land  withdb-awal  made  by  Public  Land 
Order  No.  3610  of  April  8. 1985,  be 
continued  in  part  for  a  period  of  100 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751.  43  U.S.C  1714. 

The  lands  involved  are  located 
approximately  18  miles  southeast  of 
Eugene  and  aggregate  approximately 
47.70  acres  within  Section  31.  T.  18  S.,  R- 
1  E,  and  Section  6,  T.  19  S.,  R.  1  E.. 
WAl,  Lane  County,  Oregon. 

The  purpose  of  Uie  withdrawal  is  to 
protect  the  Fall  Creek  Reservoir  Project 
The  withdrawal  segregates  the  lands 
from  operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawcd. 
The  Corps  of  Engineers  has  also 
relinguished  the  balance  of  the 
withdrawal  containing  approximately 
33.50  acres  which  are  not  needed  for 
project  purposes. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 


The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress. 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  June  9, 1986. 
B.  LaVeUe  Black. 

Chief  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc  86-13905  FUed  6-18-86;  6:45  am] 

SMXiNQ  cooe  aio-si-« 


Minerals  Management  Servteo 

Oil  and  Gas  and  Sulphur  OperatkNis  in 
the  Outer  Continental  Shelf;  Exxon 
Co.,U.SJL 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document 

summary:  This  Notice  announces  that 
Exxon  Company,  U.SA.,  Unit  Operate 
of  the  South  Timbalier  Block  54  Federal 
Unit  Agreement  No.  14-08-0001-3444, 
submitted  on  June  4. 1988,  a  proposed 
Development  Operations  Coordination 
Document  describing  the  activities  it 
proposes  to  conduct  on  the  South 
Timbalier  Block  54  Federal  unit. 

The  purpose  of  this  Notice  is  to  inform 
the  public  pursuant  to  section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  N.  Causeway 
Blvd.  Room  147,  Metairie.  Louisiana 
70002. 
FOR  FURTNKR  INFORMATION  CONTACT: 

Minerals  Management  Service,  Records 
Management  Section.  Room  143,  open 
weekdays  9K)0  sjn.  to  3:30  p jn.,  3301  N. 
Causeway  Blvd.,  Metairie,  Louisiana 
70002,  phone  (504)  838-0519. 
SUFPLEMDfTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  the  proposed  development 
operations  coordination  document 
available  to  affected  States,  execitives 
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of  affected  local  governments,  and  other 
interested  parties  became  effective  on 
December  13. 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in  a 
revised  S  250.34  of  Title  30  of  the  Code 
of  Federal  Regulations. 

Dated:  ]une  13. 1966. 
).  Rog«ra  Psaicy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  86-13902  Filed  6-18-86;  a-45  am] 
WJJNQ  COOC  4310-Mn-M 


Devatopment  Operation*  Coordination 
Document;  Taylor  Energy  Co. 

AOENCY:  Minerals  Management  Service, 

Interior. 

ACnoic  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Taylor  Energy  Company  has  submitted  a 
DdCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  (X)S-G 
1184,  Block  16.  South  Marsh  Island  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Intracoastal  City,  Louisiana. 
DATE  The  subject  DOCD  was  deemed 
submitted  on  June  11, 1986. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  a^ected 
States,  local  governments,  and  other 
interested  parties  became  effective 
December  13, 1979,  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  9  250.34  of  Title  30  of  the  CFR. 


Dated:  lune  13, 1966. 
).  Rogan  Psarcy. 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  86-13903  Filed  6-18-86:  8:45  am] 

MLUNQCOOC  4310-««-M 

Development  Operation*  Coordination 
Document;  Challenger;  Minerals  Inc. 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  docimient  (DOCD). 

summary:  Notice  is  hereby  given  that 
Challenger  Minerals  Inc.  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5410.  Block  97.  VermiHon  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Cameron. 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  June  9. 1986. 
address:  a  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Matairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m..  Monday  through  Friday). 
FOR  further  information  CONTACT: 
Angie  D.  Gobert;  Minerals  Management 
Service.  Gulf  of  Mexico  OCS  Region. 
Rules  and  Production.  Plans.  Platform 
and  Pipeline  Section,  Exploration/ 
Development  Plans  Unit;  Phone  (504) 
838-0876. 

8UPPI.EMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
States,  local  governments,  and  other 
interested  parties  became  effective 
December  13, 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  §  250.34  of  Title  30  of  the  CFR. 

Dated:  June  11. 1966. 
}.  Rogers  Pearcy. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 
[FR  Doc.  86-13811  Filed  6-18-66:  8:45  am) 

MLUNO  COOC  4310-IM-ll 


Development  Operations  Coordination 
Document;  Cockrell  Oil  Corp. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Cockrell  Oil  Corporation  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
3560,  Block  33.  Eugene  Island  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
-development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  onshore  base 
located  at  Morgan  City.  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  5, 1986. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Rules  and  Production, 
Plans.  Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Phone  (504)  836-0875. 

SUPPtfMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCD's  available  to 
affected  States,  executives  of  affected 
States,  local  governments,  and  other 
interested  parties  became  effective 
December  13, 1979,  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  §  250.34  of  Title  30  of  the  CFR. 

Dated:  ]une  11. 1986. 

{.Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  86-13812  Filed  6-18-66;  8:45  am] 

WLUNGCOOE  4310-IIR-M 


National  Park  Service 

Statue  of  LttMrty-EHis  Island 
Centennial  Commission  Meeting 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  Meeting. 

summary:  a  meeting  of  the  Statute  of 
Liberty-Ellis  Island  Centennial 
Commission  will  be  held  in  New  York 
City  on  Saturday.  July  5. 198&  The 
Commission  will  meet  at  the  New  York 
Hilton  at  10:30  a.m.  to  receive  a  report 
on  proposals  for  use  of  the  south  half  of 
Ellis  Island  and  to  conduct  such  other 
business  as  is  properly  before  the 
meeting. 

DATE:  July  5. 1986. 

FOR  FURTHER  INFORMATION:  Keith 
Eastin.  (202)  343-5183. 

Dated  fune  10. 1986. 
Keitli  Eastin, 
Deputy  Undersecretary. 
[FR  Doc.  86-13979  Filed  6-18-86;  8:45  am] 

BiLUNO  CODC  4310-10-H 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

National  Cooperative  Research  Act  of 
1984;  Petroleum  Environmental 
Researcfi  Forum 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  Pub. 
L.  No.  98-462  ("the  Act").  Petroleum 
Environmental  Research  Forum 
("PERT')  has  filed  a  written  certification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  the 
membership  of  PERF.  The  cha^e 
consists  of  the  addition  of  the  fbUowring 
to  the  membership  of  PERF: 

Amerada  Hess  Corporation  1  Hess 
Plaza.  Woodbridge.  New  Jersey  07095 

Marathon  Oil  Company.  539  South  Main 
Street,  Findlay.  Ohio  45840 

The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  The  original 
notification  disclosing  the  identities  of 
the  original  parties  to  the  ventiire  and 
the  objectives  of  PERF  and  the  area  of 
its  planned  activity  was  published  at  51 
FR  8903.  on  March  14, 1986. 
losaph  H.  Widnur. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  8ft-13860  Piled  S-lS-88: 8:45  am] 

WLUNQ  COOC  441*.01-ll 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration  of  Ganes 
Chemicals,  Inc. 

By  Notice  dated  April  26. 1986,  and 
pubUshed  in  the  Federal  Register  on 
May  2, 1986  (51  FR  16401),  Ganes 
Chemicals,  Inc..  Lessee  of  Siegfried 
Chemical,  Industrial  Park  Road, 
Permsville,  New  Jersey  08070,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  Usted  below: 


dmq 


Dnjg 


(2125)  ._ 
PwMobMtxttf  (2270).. 
SecobwMal(23l5)._ 
Mlhwtont  (92S0) .. 


Methadone-tntariMdiaM.  4-CYano-2-dkn««hyls. 

mlno-4.4-dlphanyl  buarm  (9264) 
Bulk  duMprepoxyiihsna  (nofv<lotaga  tonntl 

(9273). 


Sctaduto 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
.Title  21,  Code  of  Federal  Regulations. 
S  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  June  12, 1986. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doa  88-13864  Filed  6-16-86;  8:45  am] 

niUNQ  COOK  441»4»-M 


Manufacturer  of  Controlled 
Substances;  Registration  of  Penick 
Corp. 

By  Notice  dated  April  28, 1986,  and 
published  in  the  Federal  Register  on 
May  2, 1986  (51  FR  16404).  Penick 
Corporation.  158  Mount  Olivet  Avenue, 
Newark,  New  Jersey  07114,  made 
apphcation  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Onig 


(S314U 


Codiins  (80S0)-. 


(seosi- 


I  (9120).. 

Oxycodon*  (9143) 

(917«J).... 
(9193).. 


(«!S0». 


(92901- 


4  cycno  2.dlniMh)M^ 
niln&4,4^lph«V  bulWM  (9254). 

I  (9900) 


Tt»btin«  (9333) 

Op*um  m»mat  (9610) 

Ocaum  tlud  axlracts  (9620) 

Tncbn  c*  Ofmmi  (9630)  — — . 
PoMdarad  opun  (9639).. 


GiamiMad  (Wium  (9040).. 

Moad  UkAxd*  o(  opium  (9648) 

Conoanlral*  01  poppy  ttnm  (9670) .. 

Phananotn*  (9715) 

Fwiunyl  (9801) 


No  comments  or  objections  have  been 
received  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
S  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  June  12, 1986. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc  86-13885  Fded  6-18-86;  8:45  am] 

BIUJNO  CODE  441(H»-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules 

agency:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACnOK  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  a  notice  at  least  monthly  of  all 
agency  requests  for  records  disposition 
authority  (records  schedules)  which 
include  records  being  proposed  for 
disposal  or  which  reduce  the  records 
retention  period  for  records  already 
authorized  for  disposal.  The  first  notice 
was  published  on  April  1, 1985.  Records 
schedules  identify  records  of  continuing 
value  for  eventual  preservation  in  the 
National  Archives  of  the  United  States 
and  authorize  agencies  to  dispose  of 
records  of  temporary  value.  NARA 
invites  pubUc  comment  on  proposed 
records  disposals  as  required  by  44 
US.C.  3303a(a). 

DATE:  Comments  must  be  received  in 
writing  on  or  before  August  18, 1986. 
ftiwmut  Address  comments  and 
requests  for  single  copies  of  schedules 
identified  in  this  notice  to  the  Records 
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Appraisal  and  Disposition  Division 
(NIR).  National  Archives  and  Records 
Administration,  Washington,  DC  20408. 
Requestors  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy. 

The  control  number  appears  in 
parentheses  immediately  after  the  title 
of  the  requesting  agency. 

SUPPtEMENTARY  INFOIIMA-nON:  Each 
year  U.S.  government  agencies  create 
billions  of  records  in  the  form  of  paper, 
film,  magnetic  tape,  and  other  media.  In 
order  to  control  the  accumulation  of 
records.  Federal  agencies  prepare 
records  schedules  which  specify  when 
the  agency  no  longer  needs  them  for 
current  business  and  what  happens  to 
the  records  after  the  expiration  of  this 
period.  Destruction  of  the  records 
requires  the  approval  of  the  Archivist  of 
the  United  States,  which  is  based  on  a 
thorough  study  of  their  potential  value 
for  future  use.  A  few  schedules  are 
comprehensive;  they  fist  all  the  records 
of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules  cover  only 
one  office,  or  one  program,  or  a  few 
series  of  records,  and  many  are  updates 
of  previously  approved  schedules. 
This  pubUc  notice  identifies  the 
Federal  agencies  and  their  appropriate 
subdivisions  requesting  disposition 
authority,  includes  a  control  number 
assigned  to  each  schedule,  and  briefly 
identifies  the  records  scheduled  for 
disposal.  The  complete  records  schedule 
contains  additional  information  about 
the  records  and  their  disposition. 
Additional  information  about  the 
disposition  process  will  be  furnished 
with  each  copy  of  a  records  schedule 
requested. 

Schedules  Pending  Approval 

1.  Departments  of  the  Army  and  the 
Air  Force,  Army  and  Air  Force 
Exchange  Service  (Nl-334-86-2). 
Records  relating  to  exchange  operating 
procedures. 

2.  Department  of  the  Navy,  Naval 
Data  Automation  Command,  Naval 
Records  and  Information  Management 
Department  (Nl-143-86-1). 
Housekeeping  records  of  the  Bureau  of 
Supplies  and  Accotmts.  Also  included  in 
this  schedule  are  records  appraised  as 
permanent. 

3.  Department  of  Agriculture.  Office  of 
Inemational  Cooperation  and 
Development  {NCl-166-64-1). 
Comprehensive  schedule  covering 
records  relating  to  the  administration  of 
programs  designed  to  share  knowledge 
of  agriculture  tlirough  development 
assistance  and  cooperation  with  other 
countries. 


4.  Department  of  Commerce,  Office  of 
the  Secretary  (Nl-40-fl6-2). 
Phonographic  recording  of  a  speech 
made  on  January  20, 1942,  by  Robert  H. 
Hinkley,  Assistant  Secretary  of 
Commerce. 

5.  Defense  Logistics  Agency,  Staff 
Director  of  Administration,  Resources 
Management  Division  (Nl-361-86-1). 
Contracts  and  purchase  orders. 

6.  United  States  Information  Agency, 
Attestation  Staff  (Nl-306-8ft-3).  Textual 
records  relating  to  duty-free  designation 
of  audio  visual  material  judged  to  have 
an  appropriate  educational  nature  under 
the  United  Nations  Beirut  Agreement. 

7.  Department  of  Justice,  Federal 
Bureau  of  Investigation,  Records 
Management  Division  (Nl-65-86-17, 
-18,  -20,  -22,  and  -24).  Documentation 
containing  personal  information  of 
insufficient  historical  or  other  value  to 
warrant  archival  retention.  Expunction 
of  the  information  has  been  requested 
by  the  individual  to  whom  it  relates. 

a  Department  of  the  Treasury, 
Comptroller  of  the  Currency  (Nl-101- 
86-2).  Microfilm  copy  of  bank  charter 
certificates.  The  paper  originals  have 
been  designated  for  eventual  transfer  to 
the  National  Archives. 

Dated:  June  12. 1986. 

Frank  G.  Burke, 

Acting  Archivist  of  the  United  States. 
[FR  Doa  86-13853  Filed  6-18-86;  8:45  am) 

MUJMQ  COOC  751S-10-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  50-4331 

Public  Service  Company  of  New 
Hampshire,  et  aL,  Seabrook  Station, 
Unit  1;  Environmental  Assessment  and 
Finding  of  no  Significant  impact 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  extension  to  the  latest 
construction  completion  date  specified 
in  Construction  Permit  CPPR-135. 
Construction  Permit  CPPR-135  for  the 
Seabrook  Station,  Unit  1  was  issued  to 
Public  Service  Company  of  New 
Hampshire,  et  al.  on  July  7, 1976,  with 
the  latest  construction  completion  date 
as  June  30, 1983.*  By  Order,  dated  May 


'  Public  Service  Company  of  New  Hampshire  i« 
authorized  to  act  ai  agent  and  representative  for 
the:  Bangor  Hydor-Electric  Company.  Canal  Electric 
Company,  Central  Maine  Power  Company.  Central 
Vermont  Public  Service  Corporation,  Connecticut 
Light  ft  Power  Company,  Fitchburg  Gas  ft  Electric 
Light  Company.  Hudson  Light  A  Power  Department. 
Maine  Public  Service  Company.  Massachusetts 
Municipal  Wholesale  Electric  Company.  Montaup 
Electric  Company.  New  England  Power  Company. 
New  Hampshire  Electric  CooperaUve.  Inc.  PubUc 


12, 1984.  the  Commission  extended  the 
latest  construction  completion  date  for 
Seabrook  Station,  Unit  1  to  June  30, 
1986.  The  Seabrook  Station  is  located  in 
Seabrook  Township,  Rochingham 
County,  New  Hampshire  on  the 
southeastern  coast  of  the  Stale  of  New 
Hampshire. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  action  would  amend  the 
construction  permit  by  extending  the 
latest  construction  completion  date  from 
June  30, 1988  to  June  30, 1987.  The 
proposed  action  is  in  response  to 
applicants'  request,  dated  May  7, 1986. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  the  construction  of  the  facifity 
is  not  100%  completed.  Construction  of 
Seabrook  Unit  1  is  virtually  complete, 
but  it  is  not  an  absolute  certainty  that 
the  construction  will  be  fully  completed 
by  June  30, 1986,  the  present  expiration 
date  of  CPPR-135.  In  addition, 
formulation  of  offsite  emergency  plans 
for  various  State  and  Local 
governmental  entities  which  are 
necessary  for  NRC  approval  for 
issuance  of  an  operating  license  may  not 
be  forthcoming  prior  to  June  30, 1986. 
Essential  regiilatory  approvals  for  fuel 
loading  and  low  power  operation  may 
not  be  issued  prior  to  June  30, 1986. 

The  requested  revised  completion 
date  extends  beyond  the  date  by  which 
the  applicant  expects  to  load  fuel  at 
Seabrook  Station,  Unit  1  and  reflects  a 
conservative  estimate  of  actual 
completion. 

Environmental  Impacts  of  the  Proposed 

Action 

The  environmental  impacts  associated 
with  construction  of  the  facility  have 
been  previously  discussed  and 
evaluated  in  the  NRC  stafTs  Final 
Environmental  Statement  (FES)  issued 
in  December  1974  for  the  construction 
permit  stage  which  covered  construction 
of  Seabrook  Station,  Units  1  and  2.  The 
NRC's  staff  Final  Environmental 
Statement  (FES)  related  to  operation  of 
the  two  units  was  issued  in  December 
1982. 

Since  the  proposed  action  involves 
extending  the  construction  permit, 
radiological  impacts  are  not  affected  by 
this  action.  The  impacts  that  are 
involved  are  all  non-radiological  and  are 
associated  with  continued  construction. 


Service  Company  of  New  Hampshire.  Taunton 
Municipal  Lighting  Plant.  United  Illuminating 
Company.  Vermont  Electric  Generation  and 
Transmission  Cooperative,  Inc  and  Washington 
Electric  Cooperative,  Inc. 


As  a  result  of  the  review  of  the  Final 
Safety  Analysis  Report  to  date  and 
considering  the  nature  of  the  delays,  the 
NRC  staff  has  identified  no  area  of 
significant  safety  consideration  in 
connection  with  the  extension  of  the 
construction  completion  date  for 
Seabrook  Station,  Unit  1.  The  only 
change  proposed  by  the  applicant  is  an 
extension  of  the  latest  construction 
completion  date  to  June  30, 1987.  This 
extension  would  not  change  the 
activities  already  considered  by 
previous  Commission  safety  reviews  of 
the  facility  and  authorized  by  the 
construction  permit,  other  than  to 
extend  the  latest  date  by  which 
construction  must  be  completed.  There 
are  no  new  significant  impacts 
associated  with  the  extension. 

Alternatives  Considered 

A  possible  alternative  to  the  proposed 
action  would  be  to  deny  the  request. 
Under  this  alternative,  the  applicant 
would  not  be  able  to  complete 
construction  of  the  facihty.  This  would 
result  in  denial  of  the  benefit  of  power 
production.  This  option  would  not 
eliminate  the  environmental  impacts  of 
construction  aheady  incurred. 

If  the  construction  were  halted  and 
not  completed,  site  redress  activities 
would  restore  some  small  area  to  their 
natural  state.  This  would  be  a  slight 
environmental  benefit,  but  much 
outweighed  by  the  economic  losses  from 
denial  to  use  a  facility  that  is  virtually 
complete. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  FES  for  the  Seabrook  Station. 

Agencies  and  Persons  Contacted 

The  NRC  staff  reviewed  the 
applicants'  request  and  applicable 
documents  referenced  therein  that 
support  this  extension.  The  NRC  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepared  an  environmental  impact 
statement  for  this  action.  Based  upon 
the  environmental  assessment,  we 
conclude  that  this  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this  action, 
see  the  request  for  extension,  dated  May 
7. 1988.  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC  and  at  the  local  public 
document  room  in  the  Exeter  Public 
Library,  Front  Street.  Exeter,  New 
Hampshire.  03833. 


Dated  at  Bethesda,  Maryland  this  13th  day 
of  June  1966. 

For  the  Nuclear  Regulatory  Conunission. 
Victor  Neraes. 

Acting  Director  PWR  Project  Director  #5, 
Division  of  PWR  Licensing— A. 
[FR  Doa  86-13924  Filed  6-18-86:  8:45  am) 
MUJNQCOOC  7SWMI1-H 

RAILROAD  RETIREMENT  BOARD 

ActuarM  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  92-463  that  the  Actuarial 
Advisory  Committee  will  hold  a  meeting 
on  July  15. 1986,  at  the  office  of  the  Chief 
Actuary  of  the  U.S.  Railroad  Retirement 
Board.  844  North  Rush  Street,  Chicago. 
Illinois,  on  the  conduct  of  the  17th 
Actuarial  Valuation  of  the  Railroad 
Retirement  Account.  The  agenda  for  this 
meeting  will  include  the  results  of  the 
recently  completed  mortality, 
remarriage  and  family  composition 
studies  for  the  17th  Valuation,  together 
with  the  recommendations  of  the  Chief 
Actuary  as  to  the  mortality,  remarriage 
and  family  composition  assumptions  to 
be  used  for  the  17th  valuation. 

The  meeting  will  be  open  to  the 
public.  Persons  wishing  to  submit 
written  statements  or  make  oral 
presentations  should  address  their 
communications  or  notices  to  the  RRB 
Actuarial  Advisory  Coounittee,  c/o 
Chief  Actuary.  U.S.  Railroad  Retirement 
Board,  844  North  Rush  Street  Chicago, 
Illinois  60611. 

Dated:  June  13, 1986. 
Beatrice  Ezetsid, 
Secretary  to  the  Board. 
[FR  Doc.  86-13889  Filed  6-18-86:  8:45  am] 

MLUNQ  COOf  7MS-01-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  34-23317;  Hie  No.  4-284] 
Seif-Reguiatory  Organixations;  New 
York  Stock  Exchange,  inc^  Order 
Approving  Amendment  To  Plan  for 
Reporting  Minor  Disciplinary  Rule 
VIolationa 

The  New  York  Stock  Exchange,  Inc. 
■  ("NYSE")  submitted  on  March  24, 1986 
copies  of  a  proposed  amendment  to  its 
minor  rule  violation  plan,  pursuant  to 
Rule  19d-l(c)(2)  under  the  Securities 
Exchange  Act  of  1934  ("Act").>  The 


Commission  previously  has  approved  a 
minor  disciplinary  rule  plan  filed  by  the 
NYSE.*  The  amendment  adds  violations 
of  NYSE  Rule  412  (Customer  Securities 
Account  Transfers)  to  the  list  of  minor 
rule  violations  subject  to  the  plan.* 
Violations  of  Rule  412  will  be  reported 
to  the  Commission  in  a  manner  identical 
to  all  other  violations  subject  to  the 
minor  disciplinary  rule  plan.  Such 
reports  include  (1)  a  quarterly  report 
listing  the  NYSE  internal  file  number  for 
the  case,  (2)  SEC  file  number,  (3)  the 
name  of  the  individual  or  member 
organization,  (4)  the  nature  of  the 
violation,  (5)  the  specific  rule  provision 
violated,  (6)  the  date  of  violation,  (7)  the 
fine  imposed,  (8)  an  indication  of 
whether  the  fine  is  joint  and  several,  (9) 
the  number  of  times  the  violation  has 
occurred,  and  (10)  the  date  of 
disposition.* 

Notice  of  the  proposed  amendment 
was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  23172,  April 
23, 1986)  and  by  publication  in  the 
Federal  Reg^ter  (51  FR  16126,  April  3a 
1986).  No  comments  were  received  with 
respect  to  the  proposed  amendment. 

The  Commission  finds  that  the 
proposed  amendment  to  the  minor 
disciplinary  rule  plan  is  consistent  with 
the  requirements  of  section  6  and  19  of 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19d-l(c)(2)  under  the  Act,  that 
the  proposed  plan  amendment  be,  and 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


■  Securities  Exchange  Act  Release  No.  21013  (June 
1. 1964),  49  FR  23838.  The  Commission  adopted 
amendoienti  to  paragraph  (c)  of  Rule  19d-l  to  allow 
self-regulatory  organizations  ("SROt")  to  submit,  for 
Commission  approval,  plaiu  for  the  abbreviated 
reporting  of  minor  disciplinary  infractions.  Under 
the  amendments,  any  disciplinary  action  taken  by 
an  SRO  for  violation  of  an  SRO  rule  that  has  been 
designated  a  minor  rule  pursuant  to  the  plan  shall 


not  lie  considered  "finer  for  purposes  of  section 
19(d)(1)  of  the  Act  if  the  sanction  imposed  consists 
of  a  fine  not  exceeding  S2.SO0  and  the  sanctioned 
person  has  not  sought  an  adjudication,  including  a 
hearing,  or  otherwiM  exhausted  the  available 
administrative  remedies. 

■  See  Securities  Exchange  Act  Release  Nos.  22300 
(August  8. 1985).  SO  FR  32ai&  and  22415  (September 
15, 1965).  SO  FR  38600.  The  minor  disciplinary  rule 
plan  relieves  the  NYSE  of  the  current  reporting 
requirement,  imposed  by  section  19(d)(1)  of  the  Act 
for  final  disciplinary  actions,  with  respect  to 
violations  listed  under  NYSE  Rule  476A.  which  are 
designated  as  minor  rules. 

*  See  Securities  Exchange  Act  Release  No.  22863 
(November  26. 1965),  50  FR  49636  Rule  412  requires 
that  following  a  customer  request  for  a  transfer  of 
his  or  her  account  from  one  NYSE  member 
organization  to  another,  the  transfer  take  place 
within  ten  business  days. 

*  The  fine  schedule  under  Rule  476A  is  as  fodows: 
(1)  First  offense,  a  fine  of  $500  for  an  individual  and 
tl.OOO  for  a  member  organization;  (2)  second 
offense,  a  fine  of  $1,000  for  an  individual  and  $2,500 
for  an  individual  and  $5,000  for  a  member 
organization.  Fines  in  excess  of  S2.500  are  not 
covered  by  the  minor  disciplinary  rule  plan. 

*  See  17  CFR  200.3O-3(a)(44). 


IM  I 


/  VoL  51«  No.  118  /  Thursday.  June  19,  1966'/  Noticed 


Datad  ]imm  11.  IseSw 
StMqr  B.  Holla. 
Acting  Secrmtary. 

(FR  Dog.  aft-iaaa  Fifed  0-18-afi:  8:M  am] 


(IMmm  No.  S4-X3313;  n*  No.  Sfl-C80E- 
••-10J 

S«ir-R«gutatory  OrgantaaUons; 
Approval  of  PropoMd  Rute  Chang*  by 
ttM  Chicago  Board  OpUona  Exchajiga. 
mc  RaMIng  to  RAES  ElgMBty  for 
IndMduals  and  Groups 

Pursuant  to  Section  19(b)tl]  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  788(bKl).  notice  is  hereby  given 
that  on  April  16, 1980,  the  CSiicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  the  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission'T  a  proposed 
rule  change  which  imposes  participation 
responsibiUties  on  CBOE  maricet  makers 
who  use  the  Exchange's  Retail 
Automatic  Execution  System  r*RAES").» 
The  proposed  rule  change  also  broadens 
the  classes  of  CBOE  members  who  may 
elect  to  participate  in  RAES. 

Tlie  proposal  was  noticed  in 
Securities  Exdiange  Act  Release  No. 
23180  (April  28, 198»).  51  FR 16785  (May 
6, 1986).  No  conunents  were  received 
regarding  the  proposed  rale  change. 

I.  D«scriptkm  of  tfa*  PropoMd  Rule 
Change 

'  Currently,  the  CBOE  permits  only 
individual  market  makers  to  participate 
in  RAES,  and  allows  those  market 
makers  to  sign  on  and  off  the  system  at 
any  time  diiring  the  trading  day.  The 
proposal  expands  participation  in  RAES 
to  include  two  additional  types  of 
market  maker  group  accounts:  (a] 
Exchange-approved  joint  accounts;  and 
(b)  member  organizations  with  multiple 
market  maker  nominees.*  As  presently 


•  RAES  haa  operated  linca  Pebraary  1.  ISSS,  a«  ■ 
pilot  program  ia  a  Uiaitad  aamber  of  Mfiaa  of  the 
Standard  h  9oat't  100  iadax  ("OEX^  M 
automatically  execute*  public  cattanar  auilce<  and 
marketable  Hmit  ordan  aotand  into  RAES  agaiaat 
parbcipatiBg  nMfke<  makan  la  liiaCBOB  trading 
crowd  ai  tfta  baat  bid  or  oAtr  rallactad  ia  tha 
CBOE'i  quotation  tyaleak  Para  wan  detailed 
description  of  the  tytteB.  aaa  Sacaaitiaa  Exchange 
Act  Releaie  No*.  21685,  Uanuanr  Sa.  tflSi).  SO  FK 
4823  and  22015  (May  S.  ISBS^  SO  FR  ISOSt. 

*  in  tite  typical  caae.  aiaabafa  of  a  Mat  accoant 
hold  individaal  ■embanliipa  on  the  CBOE  aa 
trader*  for  tkeir  own  accoama.  and  flnanea  tlw  (oint 
account  throafh  die  indrvidaal  oootribaMaaa  of  each 
member  to  the  accouol.  Naaiaaaa  of  a 
organizatioa  are  generaliy  financed  by  tlul 
organization. 


requicad  for  individual  participants,  all 
the  members  of  a  group  account  must 
sign  the  applicable  RAES  Participation 
Agreement  and  complete  the  RAES 
instriKtianal  program  in  order  to  be 
eligible  to  sign  onto  RAES. 

The  proposed  rule  change  also 
subjects  each  category  of  participants  to 
somewhat  differing  requirements.  For 
example,  individual  market  makers  who 
log  into  RAES  must  remain  on  the 
system  whenever  present  in  the  QEX  pit 
for  the  duration  of  the  week  in  which 
they  signed  on  the  System  and  for  the 
next  expiration  Friday,  but  may  log  on 
and  off  the  System  whenever  tfiey  leave 
the  trading  crowd.  Failure  to  meet  the 
obligation  to  stay  on  the  System  while 
present  in  the  OEX  pit  will  disqualify  a 
member  from  signing  onto  RAES  for  a 
period  of  one  month,  absent  a 
demonstration  of  good  cause 

Joint  account  participants  all  must  be 
on  RAES  simultaneously.  Once  the  joint 
account  has  been  logged  onto  RAES,  all 
members  of  the  joint  account 
automatically  will  remain  on  the  System 
for  the  remainder  of  that  week  and 
automatically  will  be  present  on  the 
system  for  the  entire  week  containing 
the  next  expiration  Friday.  Members  of 
the  joint  account  will  not  be  able  to  log 
off  of  RAES  at  will  during  a  trading  day, 
although  relief  can  be  obtained  from  the 
OEX  Floor  Procedure  Committee 
("Committee").  Such  reHef  may  be 
necessary,  for  example,  where  position 
limits  would  otherwise  be  volated  or  for 
financial  capital  reasons. 

Lastly,  any  one  of  a  member 
organization's  multiple  nominees  may 
log  all  of  the  organization's  nominees 
onto  RAES,  using  their  acronyms  and 
passwords.  All  nominees'  trades  will 
clear  into  the  account  of  the  designated 
nominee,  as  designated  by  each  member 
organization.  Whenever  any  of  the 
participating  nominees  i«  logged  onto 
the  System,  all  must  be.  Nomhiees  must 
log  onto  the  system  for  a  vreek  at  a  time 
and  will  automatically  be  logged  onto 
the  System  for  the  week  containing  the 
next  expiration  Friday.  Release  from 
these  obligations  only  can  be  obtained 
from  the  Committee. 

The  Committee  reserves  the  authority 
to  establish  limits  on  the  size  of  groups 
eligible  to  use  RAES.  The  Committee 
also  retains  the  right  to  prohibit  any 
group  from  participating  in  RAES  where 
it  appears  that  the  group  is 
disproportionately  large  in  comparison 
to  other  users  of  RAES;  appears  to  have 
been  formed  solely  for  the  purpose  of 
engaging  in  RAES  trades;  and  is  not 
reasonably  necessary  to  the  efficient 
functioning  of  the  System. 


n.  Baals  for  Approval 

la  its  sabnussion  to  the  Commission, 
the  CBOE  states  that  the  proposed  rule 
change  is  needed  because  "the 
noticaabb  increase  in  volatility  that  has 
characterized  the  marketplace  has 
discouraged  individual  participation  in 
RAES  by  increasing  the  potential 
exposure  of  cm  individual  to  substantial, 
one-sided  market  movements."  '  The 
CBOE  states  that  its  market  makers 
have  shown  an  interest  in  pooling  their 
RAES  trading  activity,  thereby 
decreasing  their  individual  exposure  to 
various  market  movements.  In  the 
CBOE's  opinion.  Ae  proposal  reflects  a 
careful  balancing  of  the  Exchange's 
desire  "to  open  .  .  .  RAES  ...  to  groups 
of  participants,  and  thereby  ensure  both 
the  integrity  and  the  continued 
availability  of  the  System  to  public 
customers,  with  the  reaUstic  expectation 
that  certain  affirmative  obUgations  may 
be  expected  of  market-makers  who  use 
RAES."  *  The  CBOE  has  imposed  stricter 
market-making  obligations  upon  groups 
as  opposed  to  individuals,  because  it 
believes  that  the  sudden  departure  from 
the  system  of  a  group  of  participants 
could  have  more  deleterious 
consequences  to  the  remaining 
participants  in  RAES  than  would  the 
logging  off  of  an  individual  market 
maker. 

The  CBOE  believes  that  the  proposed 
rule  changes  are  consistent  with  the 
provisions  of  the  Act.  and  in  particular. 
Section  6(b)(5),  because  in  its  opinion 
the  proposals  are  designed  to  improve 
market  efficiency  and  enhance  the 
market  functioning  of  RAES.  In  addition. 
CBOE  notes  that  the  Commission 
approved  a  similar  proposal  in 
connection  with  the  American  Stock 
Exchange's  ("Amex'T  AUTO-EX 
system.* 


•FUe  No.  SR-C8Cffi-SS-10  at  7. 

«/i 

•The  Amex'i  AUTO-EX  iyatem  automatically 
execute!  and  report*  certain  Major  Market  Index 
order*.  In  oonaectiow  with  the  atarl-up  of  AUTO-EX. 
the  Amex  |aa|ioaad  that  aiaikat  aiakara  who  wiaad 
to  paitieifiate  ia  AUTO-BX  ba  obligatad  to  do  ao  an 
a  weeUy  basi*  Hid  oo  the  naar-tarai  expiration 
Friday.  See  Secoritie*  Exchange  Act  Releaae  No*. 
2230S  (Auguat  a.  1S85).  SO  FR  3200  and  22SI0 
(Notraiabar  S,  18SS).  50  PR  47480  (PUa  No.  SR-Amex- 
SS^IS^  Keoaatly.  tha  AflMX  fUad  a  propoaad  rale 
change  with  tha  Cnaimlwiiin  which  would  amend 
theae  ra^iaraaiaota  by.  amoog  other  thing*,  reducing 
the  weekly  commitment  to  a  daily  one.  Le.  mariet 
maliera  woald  be  pemttted  to  participate  in  AUTO- 
EX  on  a  daHy  taaaia.  Ikmwim.  any  aaaiiial  aukar 
participaliag  aa  aay  day  daring  the  axpioatiaa  week 
would  be  raquirad  to  aign  onto  tlia  syatan  an 
Expiration  Friday.  See  Securitie*  Exdiange  Act 
Releaae  No.  23195  (May  2. 1966).  51  FR  ITtaa 
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The  Commission  believes  that  the 
proposed  rule  change,  by  imposing 
requirements  to  ensure  adequate  market 
maker  participation  in  the  system,  will 
increase  RAES'  availability  to  public 
customers,  particularly  during  periods  of 
market  volatility.  Accordingly,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and  in 
particular,  the  requirements  of  Section 
6(b)(5)  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved. 

For  tlie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Dated:  June  10. 1986. 
Shirley  E.  HoUis, 
Acting  Secretary. 

(FR  Doc.  86-13847  Filed  6-16-88;  8:45  am] 
eaiMQ  coce  soio-oi-h 


SaH-Regulatory  Organizationa; 
Appllcationa  for  Unliatad  Trading 
PrtvHagaa  and  of  Opportunity  for 
Haartng;  Philadalphia  Stock  Excttanga, 
Inc. 

June  16. 1986. 

The  above  named  national  securities 
exchange  has  filed  appUcations  with  the 
Seciuities  and  Exchange  Commission 
pursuant  to  section  12(n(l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereimder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Mylan  Laboratories.  Inc. 
Common  Stock.  $0.05  Par  Value  (File  No.  7- 
8053) 
Shoe-Town,  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
8954) 
Bamett  Banks  of  Florida.  Inc. 
Common  Shares.  $2.00  Par  Value  (File  No. 
7-8055) 
General  Cinema  Corporation 
Coimnon  Stodi.  $1.00  Par  Value  (File  No.  7- 
8056] 
Payless  Cashways.  Inc. 
Common  Stock,  $0.50  Par  Value  (File  No.  7- 
8857) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consoUdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  8, 1986.  written 
data,  views  and  argimients  concerning 
the  above-referenced  application. 


•IB  US.C  7aa(bH2)  (1S82). 
'17  an  200.30-3(a)(12)  (18S5). 


Persons  desiring  to  make  written 
conmients  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Maiket  Regulations,  pursuant  to  delegated 
authority. 
Shiriey  E.  HolUa. 
Acting  Secretary. 

[FR  Doc.  86-13928  Filed  6-18-86;  6:45  am] 
anjjNQ  cooc  aoio-oi-a 


IReleasa  Na  3S-241261 

Flllnga  Undar  tha  Public  UtHtty  Holdlr>g 
Company  Act  of  1935  ("Act"); 
Cohimbua  and  Southam  Ohio  Elactric 
Co. 

June  12, 1986. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  dec]aration(s)  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
apphcation(8)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  7, 1988  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
E)C  20549,  and  serve  a  copy  on  the 
relevant  appUcant(s)  and/or 
declarant(s)  at  the  addresses  specified 
below.  Proof  of  service  (by  affidavit,  or 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  metier. 
After  said  date,  the  application(s)  and/ 
or  declaration(8).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 


Columbus  and  Southern  Ohio  Electric 
Company  (70-7267) 

Columbus  and  Southern  Ohio  Electric 
Company  ("C&SOE ').  215  North  Front 
Sti^et.  Columbus,  Ohio  43215,  a 
subsidiary  of  America  Electric  Power 
Company,  Inc.,  a  registered  holding 
company,  has  filed  a  declaration 
pursuant  to  sections  6(8)  and  7  of  the 
Act  and  Rule  50  thereunder. 

C&SOE  proposes  to  issue  and  sell 
from  time  to  time  through  December  31. 
1986,  up  to  $160,000,000  aggregate 
principal  amount  of  first  mortgage  bonds 
("Bonds")  by  competitive  bidding,  in  one 
or  more  new  series,  each  with  a 
mattirity  of  not  less  than  5  nor  more  than 
'  30  years. 

In  the  event  that  competitive  bidding 
is  impractical  or  imdesirable  due  to 
market  conditions,  C&SOE  proposes, 
subject  to  Commission  authorization  by 
further  order,  either  to  place  the  Bonds 
privately  with  institutional  investors  or 
to  negotiate  with  underwriters  for  the 
sale  of  the  Bonds.'If  C&SOE  determines 
to  issue  the  Bonds  in  more  than  one 
series,  C&SOE  may  wish  to  sell  one  or 
more  series  on  a  competitive  bidding 
basis  and  one  or  more  series  on  a 
negotiated  basis.- 

As  an  alternative  to  the  issuance  of  all 
or  a  portion  of  the  Bonds,  C&SOE 
proposes  to  issue  from  time  to  time 
through  December  31, 1986,  up  to 
$160,000,000  principal  amount  of  Notes 
to  one  or  more  commercial  banks  or 
other  financial  institutions  pursuant  to  a 
proposed  term  loan  agreement.  The 
proposed  agreement  and  Notes 
thereimder  would  be  for  a  term  of  not 
less  than  two  nor  more  than  ten  years 
from  the  date  of  borrowing.  The  Notes 
would  bear  interest  at  a  fixed  rate  not 
greater  than  13.0  percent  per  annum. 
Any  proceeds  realized  from  the  sale  of 
the  Bonds  and/or  the  Notes  will  be  used 
to  refund  long-term  debt  prior  to 
matiuity.  , 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E  HoUis, 
Acting  Secretary. 

[FR  Doc.  88-13846  Filed  6-18-86;  8:45  am] 
■aiMQ  coot  soie-ot^ 

[RaL  Na  IC-15147;  Fla  No.  $1 1-S6t2] 

Flrat  Invaatora  High  YMd  Fund,  Inc. 
(Fonnarly.  Prafarrad  Cuatomar  Monay 
Markat  Fund.  Inc.);  Application  for 
invaatmant  Company  Daraglatration 

June  12, 1966. 

Notice  is  hereby  given  that  First 
Investors  High  Yield  Fund,  bia 
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("Ap{>licant"),  120  Wall  Stnet.  New 
York.  New  York  10005.  registsred  under 
the  Investment  Company  Act  of  1940 
("Act")  as  an  open-end.  diversified, 
management  investment  company,  filed 
an  applicatian  on  April  9, 1960,  and  an 
amendment  thereto  on  June  4. 1900.  for 
an  order  of  the  Comnrission  pursuant  to 
section  8(f)  of  the  Act  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company.  AH  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  at  die  representations 
contained  tfierein,  ¥rhidi  are 
summarTzed  below,  and  to  the  Act  and 
rules  thereimder  for  the  text  of  the 
applicable  provisions  thereof. 

According  to  the  application. 
Appticant  a  Maryland  corporation,  filed 
registration  statements  under  the  Act 
and  the  Securities  Act  of  1933  on 
October  13, 1982.  Applicant  states  that  it 
commenced  a  public  offering  of  its 
securities  on  February  28. 1983. 
Applicant  also  states  that  all  of  its 
shareholders  voluntarily  redeemed  their 
shares  of  Applicant  as  of  December  29. 
1983.  Applicant  represents  that  its  Board 
of  Directors  determined  that  it  was  not 
feasible  to  continue  a  public  offering  of 
its  shares  in  view  of  the  uncertainties 
surroimding  general  market  conditions 
and  unanimously  passed  a  resolution 
recommending  the  dissolution  of 
Applicant  on  March  27. 1986. 

Applicant  represents  that  all  expenses 
in  connection  with  its  liquidation  are 
being  borne  by  the  Applicant's  co- 
underwriters.  Applicant  further 
represents  that  it  does  not  currently 
propose  to  engage  in  any  business 
activities  other  than  those  related  to  this 
application.  Applicant  states  that  it  has 
retained  no  assets,  no  debts  or  other 
liabilities,  and  that  it  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Finally,  Applicant  states 
that  it  has  not  within  die  past  18  months 
transferred  any  of  its  assets  to  a 
separate  trust  and  that  it  has  filed 
Articles  of  Dissolution  with  the 
appropriate  authority  in  Maryland. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
iiearing  on  the  application  may,  not  later 
than  July  3. 1988,  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  the  interest,  the 
reasons  for  the  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant(s)  at  the  address  stated 
above.  Proof  of  service  (by  affidavit  or. 
in  the  case  of  an.attomey-at-law.  by 


certificate)  shall  be  filed  with  Uis 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

Far  the  CoBmiaaion.  by  ifa*  Oivteiaa  of 
Imvestmenl  Managemoit  punuant  to 
delegated  authority. 
Shirley  KltoUis. 
Acting  Secretary. 

[Ht  Doc.  ae-138«»  FOed  »-ia-8B:  SMS  am] 
MUStQ  COOK  isis^va 


[FNe  No.  22-149661 

Application  and  Opportunity  for 
Haaring;  Th«  Western  Union  Tatagnph 
Co. 

June  12, 1986. 

Notice  is  hereby  given  that  The 
Western  Union  Telegraph  Company  (the 
"Applicant")  has  filed  an  application 
pursuant  to  clause  (ii)  of  section 
310(b)(1)  of  die  Trust  Indenture  Act  of 
1939,  as  amended  (herein  sometimes 
referred  to  as  the  "Act"),  for  a  finding  by 
the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  trusteeships  of  J.  Henry  Schroder 
Bank  &  Trust  Company  pSchroder").  a 
corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  New  York, 
under  certain  indentures  of  Tlie  Western 
Union  Telegraph  Company  (the 
"Company")  which  were  heretofore 
qualified  under  the  Act  are  not  so  likely 
to  involve  a  material  conflict  of  interest 
as  to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  prevent  Schroder  fimn  acting  as 
trustee  under  any  of  such  Indentures. 

The  Company  has  issued  and 
outstanding,  as  of  March  1. 1986.  die 
following  debt  securities  secured  by  the 
following  indentures,  in  each  case, 
between  the  Company  and  Schroder,  as 
trustee: 

(i)  $10,000,000  principal  amount  of 
5y«%  Sinking  Fund  Debenhu^s  Due  1987. 
under  an  Indenture  dated  as  of  February 
1. 1962  (the  "1962  Indenture"): 

(ii)  $12,50a000  principal  amount  of 
6Vi%  Sinking  Fund  Debentures  Due  1989. 
under  an  Indenture  dated  December  15. 
1966  (the  "1966  Indenhire"): 

(iii)  $26,620,000  jirincipal  amount  of 
8.45%  Sinking  Fund  Debentures  Due 
March  15. 1996,  under  an  Indenture 
dated  as  of  March  15. 1971: 

(iv)  $38,163,000  principal  amount  of 
7.90%  Sinking  Fund  Debentures  Due 
May  15. 1997.  under  an  indenture  dated 
as  of  March  15. 1972; 

(v)  $36,597 JX)0  principal  amount  of 
8.10%  Sinking  Fund  Debentures  Due 


August  15. 190a  under  an  Indenture 
dated  as  of  March  1. 1073: 

(vi)  $8.334000  prlnc^  amount  of  10% 
Notes  Dee  August  1. 1966,  under  an 
Indenture  dated  as  of  August  1. 1976: 

(vii)  $njaAJOOO  principal  amount  of 
9  V4%  Sinking  F^ind  Debentures  Due 
December  1. 1M7.  under  an  Indenture 
dated  as  of  December  1, 1977; 

(viii)  $7&406k0eOpiindpai  amount  of 
18%  Notee  Doe  Jane  15^  1981.  under  an 
Indeatnre  dated  as  of  |«ie  15. 1961: 

(ix)  $iaB,IOQiOOO  principal  amount  of 
13V4%  Sinking  Fund  Debentures  Due 
October  1. 2006,  under  an  indenture    - 
dated  as  of  July  1. 1983:  aiui 

(x)  $56,000,000  principal  amount  of 
13%%  Notes  Due  1994.  under  an 
Indenture  dated  as  of  March  15, 1964. 

In  connection  with  the  appointment  of 
Schroder  as  successor  trustee  under 
each  of  the  above  named  indentures,  the 
Company  applied  to  the  Commission,  by 
application  dated  January  28. 1985  (the 
"1985  Application"),  for  an  order  to 
exclude  such  indentures  from  the 
operation  of  section  310(b)(1)  of  the  Act. 
In  response,  the  Commission  issued  an 
order,  dated  March  11. 1985  (die  "1965 
Order"),  pursuant  to  which  it  excluded 
the  above  named  indentures  from  the 
operation  of  section  310(b)(1)  of  the  AcL 

In  addition  to  the  securities 
outstanding  imder  the  indentures 
subject  to  the  1985  Order,  the  Company 
has  issued  and  outstanding  $26,400,000 
principal  amount  of  5%  Sinking  Fund 
Debentures  Due  1992  under  an  Indenture 
dated  as  of  February  1. 1964  (Uie  "1964 
^identure").  between  the  Company  and 
Chemical  Bank,  formerly  Chemical  Bank 
New  York  Trust  Company  (the  1964 
Indenture  and  the  indentures  subject  to 
the  1965  Order  shall  hereinafter  be 
referred  to  collectively  as  the 
"Indentures"  and  sometimes 
individually  as  an  "Indenture"). 

Chemical  Bank,  the  original  trustee 
(the  "Resigning  Trustee")  under  the  1964 
Indenture,  is  resigning  and  the  Company 
is  duly  appointing  Schroder  as  luccessor 
trustee,  which  appointment  Sdiroder  is 
accepting,  all  pursuant  to  an  Instrument 
of  Resignation,  Appointment  and 
Acceptance,  among  the  Company,  the 
Resigning  Trustee  and  Schroder. 

Section  310(b)  of  the  Act  (which  is 
included  in  Section  7.8  of  each  of  Uie 
1962  Indenture  and  die  1964  Indenture, 
Section  606  of  die  1066  Indenture  and 
Section  7.06  of  each  of  the  odier 
Indentures)  provides  in  part  that  if  a 
trustee  under  an  indenture  qualified 
under  die  Act  has  or  shall  acquire  any 
conflicting  interest  (as  defined  in  said 
Section  of  the  Act),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 


such  conflicting  interest  or  resign. 
Subsection  (b)(1)  of  said  Section 
provides,  with  certain  exceptions  stated 
therein,  that  a  trustee  under  a  qualified 
indenture  of  a  company  shall  be  deemed 
to  have  a  conflictiiig  interest  if  such 
trustee  is  trustee  under  another 
indenture  under  which  any  other 
securities,  or  certificates  of  interest  or 
participation  in  any  other  securities  of 
such  company  are  outstanding. 

The  present  application,  filed 
pursuant  to  clause  (ii)  of  section 
310(b)(1)  of  the  Act  (as  set  forth  in 
Section  7.8  of  each  of  the  1962  Indenture 
and  the  1964  Indenture.  Section  608  of 
the  1966  Indenture  and  Section  7.08  of 
each  of  the  other  Indentures)  seeks  to 
exclude  the  1964  Indenture  from  the 
operation  of  section  310(b)(1)  of  the  Act 
together  with  the  indentures  excluded 
under  the  1985  Order. 

The  effect  of  the  proviso  contained  in 
clause  (ii)  of  section  310(b)(1)  of  the  Act 
on  the  matter  of  the  present  appUcation 
is  such  that  the  Indentures  may  be 
excluded  from  the  operation  of  section 
310(b)(1)  of  the  Act  if  the  Company  shall 
have  sustained  the  burden  of  proving,  by 
this  application  to  the  Commission  and 
after  opportunity  for  hearing  thereon, 
that  the  trusteeships  of  Schroder  imder 
the  1964  Indenture  and  the  indentures 
subject  to  the  1985  Order  are  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  Schroder  from 
acting  as  trustee  under  the  1964 
Indenture  or  any  of  such  o^er 
Indenture. 

The  Applicant  alleges  that: 

(1)  The  Indentures  are  wholly 
unsecured  and  the  debt  securities 
secured  by  the  Indentures  rank  pari 
passu  inter  se.  The  only  material 
differences  between  the  Indenture  and 
between  the  rights  of  the  holders  of  the 
debt  securities  secured  by  the 
Indentures  relate  to  aggregate  principal 
amounts,  dates  of  issue,  certain 
financial  convenants  of  the  Company, 
Events  of  Default  as  defined  in  the 
Indenture,  maturity  and  interest 
payment  dates,  interest  rates, 
redemption  prices  and  procedures, 
sinking  fund  provisions,  and  other 
provisions  of  a  similar  nature. 

(2)  As  stated  in  the  Company's  1985 
Application,  in  each  case  where  a 
resigning  trustee  was  the  original  trustee 
was  the  original  trustee  under  more  than 
one  Indenture,  each  Indenture 
specifically  describes  each  previously 
executed  Indenture  having  the  same 
original  trustee,  in  accordance  with  one 
of  the  exceptions  provided  in  section 
310(b)(1)  of  the  Act  and  die 


corresponding  section  of  each  such 
Indenture. 

(3)  No  default  has  at  any  time  existed 
under  any  Indenture. 

(4)  Upon  consummation  of  the 
proposed  Exchange  Offers,  Han  of 
Merger  and  New  Debt  Offering. 
Schroder  will  be  trustee  under  five 
additional  indentures  that  will  be 
wholly  unseciu^d  and  the  debt  to  be 
secured  by  the  indentures  will  rank  pari 
passu  inter  se  with  the  debt  secured  by 
the  existing  Indentures. 

(5)  Such  differences  as  exist  among 
the  Indentures  are  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  Schroder  from  acting  as 
trustee  under  the  1964  Indenture  or  any 
one  or  more  of  the  indentures  subject  to 
die  1985  Order. 

The  AppUcant  has  waived  notice  of 
hearing,  any  right  to  a  hearing  on  the 
issues  raised  by  the  application,  and  all 
rights  to  specify  procedures  under  the 
Rules  of  Practice  of  the  Commission 
with  respect  to  its  application. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  offices  of  the 
Commission  at  the  Public  Reference 
Room.  File  No.  22-14986. 450  Fifth  Street 
NW..  Judiciary  Plaza.  Washington,  DC 
20549. 

Notice  is  further  given  that  an  order 
granting  the  application  may  be  issued 
by  the  Commission  at  any  time  on  or 
after  July  2, 1988,  unless  prior  thereto  a 
hearing  upon  the  application  is  ordered 
by  the  Commission,  as  provided  in 
clause  (ii)  of  section  310(b)(1)  of  the 
Trust  Indenture  Act  of  1939.  as 
amended.  Any  interested  person  may. 
not  later  dian  July  1. 1986.  at  5:30  p.m.. 
Eastern  Time,  submit  in  writing  to  the 
Commission,  his  or  her  views  or  any 
additional  facts  bearing  upon  this 
application  or  the  desirabUity  of  a 
hearing  thereon.  Any  such  comments  or 
requests  should  be  addressed  to: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC  20549. 
and  should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  a  hearing,  the 
reasons  for  such  request,  and  the  issues 
of  fact  and  law  raised  by  the  application 
which  he  desires  to  controvert. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
Sbiiley  E.  HoIUs. 
Acting  Secretary. 

(FR  Doc  86-13848  FUed  6-18-86;  8:45  amj 
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[ReL  No.  IC-45148;  (812-6366)] 

Sequoia  Fund,  Inc;  Deferred 
Compensation  Plan  Application 

June  12, 1986. 

Notice  is  hereby  given  that  Sequoia 
Fund,  Inc.  ("Applicant").  1370  Avenue  of 
the  Americas.  New  York,  NY  10005, 
registered  as  an  open-end,  diversified, 
management  investment  company  under 
the  Investment  Company  Act  of  1940 
("Act"),  filed  an  application  on  May  14, 
1986,  requesting  an  order,  pursuant  to 
section  6(c)  of  the  Act,  exempting 
Applicant's  proposed  deferred 
compensation  plan  for  directors 
("Plan"),  to  the  extent  necessary,  fsom 
the  provisions  of  sections  13(a)(2). 
18(f)(1).  22(f)  and  22(g)  of  die  Act.  and. 
pursuant  to  section  17(d)  of  the  Act  and 
Rule  17d-l  thereunder,  to  permit  certain 
joint  transactions  relating  to  the  Plan. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  to  the  Act  and 
the  rules  thereunder  for  the  text  of  the 
relevant  provisions. 

According  to  the  application, 
Applicant  has  a  seven-member  Board  of 
Directors,  four  of  whom  are  not 
"interested  persons"  of  Applicant  within 
the  meaning  of  section  2(a)(19)  of  the 
Act  ("Disinterested  Directors").  The 
Disinterested  Directors  of  Applicant 
currendy  receive  aggregate  fees  of 
approximately  $600  per  mondi  plus 
$1,200  for  each  directors'  meeting 
attended. 

Under  the  proposed  Plan,  each 
Disinterested  Director  will  be  allowed  to 
elect  to  defer  receipt  of  all  or  a  specified 
portion  of  fees  which  otherwise  would 
become  payable  to  such  director  for 
services  performed  after  the  date  of  the 
PLan.  The  election  shall  continue  in 
effect  until  terminated  by  notice  in 
vtrriting.  such  termination  to  take  effect 
on  the  first  day  of  the  calendar  year 
beginning  after  receipt  of  the  notice  of 
termination.  A  deferred  compensation 
account  will  be  established  for  each 
electing  Disinterested  Director.  All 
amounts  in  such  accounts  will  bear 
interest  at  a  rate  equivalent  to  the  rate 
for  90-day  U.S.  Treasury  Bills  as 
determined  at  the  beginning  of  each 
calendar  quarter  and  interest  will  be 
credited  monthly. 

According  to  the  application,  all 
amounts  credited  to  a  deferred 
compensation  account  shall  become 
payable  on  die  earlier  of:  (i)  The  first 
business  day  in  January  following  the 
year  in  which  an  electing  Disinterested 
Director  ceases  to  be  a  director  of 
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Applicant;  and  (ii)  the  date,  if  any, 
specified  by  the  electing  Disinterested 
Director.  Payments  will  be  made  in  a 
lump  sum  or  in  annual  installments  in 
accordance  with  an  electing 
Disinterested  Director's  specifications, 
or,  a  combination  thereof  if  Applicant 
consents.  In  event  of  the  electing 
Disinterested  Director's  death,  amounts 
payable  under  a  Plan  will  thereafter  be 
payable  to  such  persons  as  the  electing 
director  designated  in  the  written  notice 
of  election,  or,  if  the  electing  director 
has  failed  to  so  designate,  to  the 
Disinterested  Director's  estate. 

AppUcants  state  that  the  purpose  of 
the  Plan  is  to  permit  individual 
Disinterested  Directors  to  elect  to  defer 
receipt  of  their  fees  in  order  to  avoid 
diminution  or  loss  of  Social  Security 
benefits  to  which  such  directors  may 
otherwise  be  entitled,  to  enable  such 
directors  to  defer  payment  of  income 
taxes  on  such  fees,  to  save  for 
retirement  and  for  other  reasons. 
Applicant  beUeves  that  the  availability 
of  the  Plan  will  enhance  their  ability  to 
continue  to  attract  and  retain  highly 
qualified  directors.  AppUcant  states  that 
the  Plan  will  not  obligate  AppHcant  to 
set  directors'  fees  at  any  particular  level. 
Applicant  further  states  that  the  deferral 
of  directors'  fees  in  accordance  with  the 
Plan  will  have  a  negligible  effect  on 
AppHcant's  assets,  liabihties  and  net 
income  per  share. 

AppUcant  contends  that  the  Plan 
possesses  none  of  the  characteristics  of 
senior  securities  which  led  Congress  to 
enact  restrictions  on  the  issuance  of 
such  securities,  that  the  restriction  on 
transferability  or  negotiability  of 
directors'  fees  would  not  adversely 
affect  the  interests  of  Applicant's 
shareholders  or  directors,  and  that  the 
deferral  of  fees  imder  the  Plans  should 
be  viewed  as  being  "issued"  not  for 
services,  but  rather,  in  return  for 
Applicant's  not  being  required  to  pay 
such  fees  on  a  current  basis.  AppUcant 
therefore  requests  exemptions  from  the 
provisions  of  sections  13(a)(2),  18(f)(1). 
22(f)  and  22(g)  of  the  Act,  to  the  extent 
necessary,  to  permit  implementation  of 
the  Plan. 

Similarly,  Applicant  asserts  that  the 
Plan  does  not  possess  the 
characteristics  of  joint  transactions 
within  the  meaning  of  section  17(d)  of 
the  Act  and  Rule  17d-l  thereunder.  In 
this  respect.  Applicant  notes  that  the 
interest  to  be  accrued  on  deferred 
amounts  will  be  based  upon  the  rate 
paid  on  90-day  U.S.  Treasury  Bills,  and 
hence,  that  the  Plan  does  not  possess 
the  profit-sharing  characteristics 
required  for  a  joint  transaction  as 
contemplated  by  the  Act.  To  the  extent 


that  the  Plan  may  be  deemed  to  involve 
joint  transactions,  AppUcant  submits 
that  the  participation  in  the  Plan  by 
Applicant  wiU  not  be  on  a  basis  that  is 
less  advantageous  than  that  of  any 
a^iUated  person. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  July  3, 1986.  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attomey-at-law.  by 
certificate)  shaU  be  filed  with  the 
request  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commissioa  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shiriey  E.  HoUis, 
Acting  Secretary. 

[FR  Doc.  86-13850  Filed  6-18-66;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
RequiremenU  Under  0MB  for  Review 

action:  Notice  of  reporting 
requirements  submitted  for  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

-date:  Comments  should  be  submitted 
within  21  days  of  this  pubUcation  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies 

Copies  of  forms,  request  for  clearance 
(S.F.  83s),  supporting  statements, 
instructions,  and  other  documents 
submitted  to  OMB  for  review  may  be 
obtained  from  the  Agency  Clearance 


Officer.  Submit  comments  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT 

Agency  Clearance  Officer  Richard 
Vizachero,  Small  Business 
Administration.  1441  L  Street  NW.. 
Room  200.  Washington,  DC  20416. 
Telephone:  (202)  653-8538 
OMB  Reviewer  Patricia  Aronsson, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Washington,  DC  20503, 
Telephone:  (202)  395-7231. 
Title:  Candidate  for  Appointment  to 
SBA  Advisory  Councils 

Form  No.:  SBA  898 

Frequency:  On  occasion 

Description  of  Respondents:  Individuals 
wishing  to  be  considered  for 
appointment  to  the  SBA  Advisory 
Council. 

Annual  Responses:  1,400 

Annual  Burden  Hours:  70 

Type  of  Request:  Extension 

Title:  Report  of  Transaction  on  Loans 
Serviced  by  Banks 

Form  No.:  SBA  172 

Frequency:  Monthly 

Description  of  Respondents:  This  form  is 
used  by  banks  to  show  how  much  of  a 
remittance  is  due  SBA  on  the  loan 
serviced  by  the  bank. 

Annual  Responses:  56,400 

Annual  Burden  Hours:  9,400 

Type  of  Request:  Extension. 
Dated:  June  13, 1988. 

Richard  Vixachero, 

Chief.  Administrative  Procedures  and 

Documentation  Section.  Small  Business 

A  dministration. 

|FR  Doc.  8&-13855  Filed  6-18-66;  8:45  am) 
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and  management  of  the  Applicant  are  as 
follows: 


(Application  No.  01/01-0337] 

Application  for  a  Small  Business 
Investment  Company  License;  Pioneer 
SBIC  Corp.  et  aL 

An  application  for  a  Ucense  to  operate 
a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (14  U.S.C.  551  etseq.)  has  been 
filed  by  Pioneer  Ventures  Limited 
Partnership.  (AppUcant).  60  State  Street. 
Boston,  Massachusetts  02109,  with  the 
Small  Business  Administration  fSBA) 
pursuant  to  13  CFR  107.102  (1986). 

The  corporate  and  limited  partners 
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Pioneer  SBIC  Corp.,  the  corporate 
general  partner,  is  a  wholly  subsidiary 
of  Pioneer  Capital  Corporation.  Pioneer 
Capital  Corporation  is  a  whoUy  owned 
subsidiary  of  the  Pioneer  Group,  Inc.  Mr. 
John  F.  Cogan,  ]r.,  as  the  only  beneficial 
owner  of  more  than  10  percent  of  the 
equity  seciuities  of  the  Pioneer  Group, 
Inc.,  Indirectly  holds  approximately  16.5 
percent  interest  in  the  Applicant. 

The  Applicant,  a  Massachusetts 
Umited  partnership  will  begin  operations 
with  $34100.080  in  partnership  capital 
The  AppUcant  will  conduct  its  activities 
primarily  in  the  State  of  Massachusetts 
but  will  consider  investments  in 
business  in  other  areas  in  the  United 
States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  company 
under  the  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  SmaU 
Business  Investment  Act  of  1958,  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment. 
Small  Business  Administration,  1441  L 
Street.  NW..  Washington.  DC  20416. 

A  copy  of  this  notice  shaU  be 
published  in  a  newspaper  of  general 
circulation  in  Boston.  Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  June  12. 1986. 
RoltMt  G.  Uneltetry, 
Deputy  Association  Administrator  for 
Investment 
(FR  Doc  86-13839  Filed  6-lfr-«6:  &4S  amj 
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TENNESSEE  VALLEY  AUTHORITY 

Forms  under  review  by  the  Office  of 
Management  and  Budget 

AOENCY:  Tennessee  VaUey  Authority. 

action:  Forms  Under  Review  by  the 
Office  of  Management  and  Budget. 

summary:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  coUection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

Requests  for  information,  including 
copies  of  the  forms  proposed  and 
supporting  documentation,  should  be 
directed  to  the  Agency  Clearance 
Officer  whose  name,  address,  and 
telephone  number  appear  below. 
Questions  or  comments  should  be 
directed  to  the  Agency  Clearance 
Officer  and  also  to  die  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503:  Attention:  Desk 
Officer  for  Tennessee  Valley  Authority. 
395-7313. 

Agency  Clearance  Officer  Mark  R. 
Winter,  Tennessee  Valley  Authority,  100 
Lupton  Building.  Chattanooga,  TN  37401; 
(615)  751-^524.  FTS  850-2524. 

Type  of  Request:  Renewal  of  a 

previously  approved  information 

collection 
Title  of  Information  CoUection:  Foreign 

Line  Crossing  Data 
Frequency  of  Use:  Nonrecurring 
Type  of  Affected  Public:  State  or  local 

governments  and  small  businesses  or 

organizations 
Small  Businesses  or  Organizations 

Affected:  Yes 
Federal  Budget  Functional  Category 

Code:  271 
Estimated  Numl)er  of  Annual 

Responses:  135 
Estimated  Total  Annual  Burden  Hours: 

1350 

Need  For  and  Use  of  Information: 
When  a  company  wishes  to  build  a  line 
over  or  under  a  power  transmission  line 
owned  by  TVA.  TVA  must  review 
certain  engineering  data  to  ensure 
reliability  of  the  power  sjrstem  and  to 
protect  the  public  by  ensuring  that  the 
crossing  meets  the  National  Electrical 
Safety  Code.  The  information  collection 
provides  such  engineering  data. 

Dated:  June  11, 1986. 
|ohn  W.  ThompMMi, 
Manager  of  Corporate  Services,  Senior 
Agency  Official. 

[FR  Doc.  86-13806  Filed  6-18-66:  8:45  am] 
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DEPARTMENT  OF  TRANSf>ORTATK>N 

Office  of  tfie  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements;  Submittals  to  OMB,  May 
16. 1986-June  12, 1986 

AGENCY:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 

action:  Notice. 

summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  reqiurements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation,  during  the  period  May 
16, 1986-June  12, 1986,  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 

FOR  further  information  CONTACT: 
John  Chandler  or  Aimette  Wilson, 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington,  DC  20590,  telephone  (202) 
426-1887,  or  Gary  Waxman  or  Sam 
Fairchild,  Office  of  Management  and 
Budget  New  Executive  Office  Building, 
Room  3228,  Washington,  DC  20503,  (202) 
395-7340. 
SUFPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register. 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Infonnation  Availability  and  Comments 

Copies  of  the  DOT  information 
coUection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "FOR  further  information 
CONTACT"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  qnicidy  as  possible, 
directly  to  the  OMB  officials  listed  in  the 

"FOR  FURTHER  INFORMATION  CONTACT" 

paragraph  set  forth  above.  If  you 
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anticipate  submitting  substantive 
conunents,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OKfB 

The  following  information  collection 
requests  were  submitted  to  OMB  from 
May  16. 1986-]une  12, 1986: 

DOT  No:  2730 

OMB  No:  New 

By:  National  Highway  Traffic  Safety 
Administration 

Title:  49  CFR  571.2ia  Seat  Belt 
Assembly  Anchorages 

Form(s):  None 

Frequency:  On  occasion 

Respondents:  Businesses 

Need/Use:  Motor  Vehicle 
manufacturers  are  required  to  include  in 
the  owners  manual  instructions  on 
installation  of  child  restraints  where  lap 
belts  in  front  passenger  seating 
positions  of  vehicle  are  not  included  as 
standard  equipment 

DOT  No:  2744 

OMB  No:  2130-0005;  2130-0041;  and 
2130-0515 

By:  Federal  Railroad  Administration 

Title:  Hours  of  Service  Regulations 

Form(s):  FRA  F  6180.3 

Frequency:  On  occasion  and 
recordkeeping 

Respondents:  Railroads 

Need/Use:  The  Federal  Raihtiad 
Administration  uses  this  information  to 
insure  enforcement  of  hours  of  duty 
regulations  and  to  control  the  conditions 
of  proper  rest  for  employees  engaged  in 
one  or  more  critical  categories  of  work. 

DOT  No:  2746 

OMB  No:  2125-0076 

By:  Federal  Highway  Administration 

Title:  Written  Notice  of  Death  After 
Filing  Accident  Report 

Form(s):  None 

Frequency:  On  occasion 

Respondents:  Motor  Carriers 
operating  in  interstate  or  foreign 
commerce 

Need/Use:  For  the  motor  carrier  to 
give  written  notice  of  death  to  the 
FHWA,  if  death  occurs  within  30  days 
after  an  accident  report  (Form  MCS-50T 
or  SOB)  has  been  filed. 

DOT  No:  2747 

OMB  No:  2115-0525 

By:  United  States  Coast  Guard 

Title:  Sub-Chapter  Q  Manufacturers 
Test  Reports  (48  CFR) 

Fonn(s):  N/A 

Frequency:  On  occasion 

Respondents:  Manufacturers  of  safety 
valves,  and  flame  arresters 

Need/Use:  This  information  collection 
requires  thp  above  respondents  to 


submit  drawings  and  test  reports  for 
safety  materials.  The  information  is 
used  to  determine  whether  their  items 
meet  minimum  levels  of  safety  and 
performance,  and  also  serves  to  identify 
approved  items. 

DOT  No:  2748 

OMB  No:  2133-0503 

By:  Maritime  Administration 

Tide:  Inventory  of  American 
Intermodal  Equipment 

Form(s):  N/A 

Frequency:  Annually 

Respondents:  U.S.  Steamship  and 
Intermodal  Equipment  Leasing 
Companies. 

Need/Use:  The  inventory  is  used  to 
help  determine  commercial  assets 
available  to  meet  worldwide 
contingency  planning  requirements  for 
the  Department  of  Defense. 

DOT  No:  2749 

OMB  No:  2115-0055 

By:  United  States  Coast  Guard 

Title:  Recreational  Boat  Manufacturer 
Identification  Code 

Form(s):  N/A 

Frequency:  On  occasion 

Respondents:  Recreational  Boat 
Manufactiu-ers  and  Importers  and 
Backyard  Boat  Builders 

Need/Use:  This  information  collection 
requirement  is  needed  and  used  to 
identify  the  manufactiu^r  or  importer  of 
recreational  boats.  The  information 
collected  is  used  for  recall  purposes  as 
well  as  to  obtain  information  in  case  of 
accidents,  lost  or  abondoned  boats. 

DOT  No:  2750 

OMB  No:  2115-0521 

By:  United  States  Coast  Guard 

Tide:  Certificate  in  Lieu  of  Lost  or 
Destroyed  Discharge 

Form(s):  SF-180  or  letter 

Frequency:  On  occasion 

Respondents:  Retired  military 

Need/Use:  This  information  collection 
requirement  is  needed  and  used  to 
replace  the  original  discharge  certificate 
as  proof  of  service  in  the  Coast  Guard. 

DOT  No:  2751 

OMB  No:  None 

By:  Urban  Mass  Transportation 
Administration 

Title:  Buy  America  Requirements 

Form(s):  None 

Frequency:  On  occasion 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit  organizations 

Need/Use:  UMTA  regulations  require 
all  bidders  to  certify  compliance  with 
the  general  requirements  or  the  special 
requirements  for  rolling  stock.  The  Buy 
America  certifications  will  be  used  by 
UMTA  grantees  and  bidders  on  UMTA 
funded  contracts  to  assure  that  the 
products  being  purchased  comply  with 


the  applicable  statutory  and  regulatory 
requirements. 

DOT  No:  2752 

OMB  No:  2132-0513 

By:  Urban  Mass  Transportation 
Administration 

Title:  Letter  of  Credit  Application 

Form(s):  1193  and  1194 

Frequency:  On  occasion 

Respondents:  State  and  local 
governments 

Need/Use:  The  information  is  used  to 
establish  a  letter  of  credit  for  a 
particular  grantee  or  other  qualifying 
recipient  of  federal  funds.  It  provides 
UMTA  with  data  on  the  organization 
authorized  to  execute  requests  for 
payments  under  the  letter  of  credit. 

DOT  No:  2753 

OMB  No:  2138-0004 

By:  Research  and  Special  Program 
Administration 

Tide:  Part  248 — Submission  of  Audit 
Reports 

Form(s):  None 

Frequency:  Annual 

Respondents:  Certificated  air  carriers 

Need/Use:  The  Department  uses  audit 
reports  for  monitoring  air  carrier 
continuing  fitness  and  as  a  quality 
control  check  of  Form  41  submissions. 
Also  the  Department  sends  a  copy  of  the 
reports  to  ICAO  in  fulfillment  of  its 
international  treaty  obligation. 

DOT  No:  2754 

OMB  No:  2133-0007 

By:  Maritime  Administration 

Title:  Maintenance  and  Repair 
Ciunulative  Summary 

Fonn(s):  MA-140 

Frequency:  Quarterly/other 

Respondents:  U.S.-fiag  subsidized 
liner  operators 

Need/Use:  To  determine  liner 
operator's  eligibility  for  subsidy 
payments  for  maintenance  and  repair 
costs. 

DOT  No:  2755 

OMB  No:  2133-0025 

By:  Maritime  Administration 

Tide:  Position  Reporting  System  for 
Vessels 

Form(s):  CG-4796A 

Frequency:  Other — Every  48  hours  at 
sea,  arrival  and  departure  and  changes 
to  previous  information 

Respondents:  Vessels  at  Sea 

Need/Use:  Allow  for  marshalling  of 
ships  for  national  defense  purposes  and 
for  search  and  rescue  for  safety  of  life  at 
sea. 

DOT  No:  2756 

OMB  No:  New 

By:  Office  of  the  Secretary  of 
Transportation  (P-43) 

Title:  Order  Instituting  Investigation 

Form(s):N/A   . 


Frequency:  Only  once 

Respondents:  Selected  Intra-Alaskan 
certificated  air  carriers 

Need/Use:  To  establish  rates  to  be 
paid  by  the  U.S.  Postal  Service  to  air 
carriers  for  the  carriage  of  mail  by 
airci'aft  within  the  State  of  Alaska. 

Issued  in  Washington,  DC  on  June  12, 1986. 
John  E.  Turner, 

Director  of  Information  Systems  and 
Telecommunications. 
[FR  Doc.  86-13825  Filed  6-18-86:  8:45  am] 
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[FRA  General  Docket  Na  H-es-4] 

Train  Air  Brake  Teat  Program; 
BurUngton  Northern  Railroad  C04 
Put>llc  Hearing 

In  accordance  with  49  CFR  211.41. 
notice  is  given  that  the  Federal  Railroad 
Administration  (FRA)  will  hold  a  public 
hearing  on  the  Burlington  Northern 
Railroad  Company's  (BN's)  petition  for  a 
waiver  until  March  31, 1991,  of  certain 
provisions  of  FRA's  power  brake 
regulations,  in  order  to  use  and  test 
trains  with  air  repeater  units.  This 
proceeding  is  identified  as  FRA  General 
Docket  No.  H-85-4. 

BN's  specific  request  is  for  relief  from 
the  obligation  to  conduct  a  leakage  test 
on  the  portion  of  the  train  to  the  rear  of 
the  air  repeater  unit  See  49  CFR 
232.12(b)(1),  (d)(1),  (d)(3),  (e),  (i)(2).  (i)(3): 
232.13(d)(1).  (d)(2).  Test  trains  would 
operate  on  various  subdivisons  of  the 
BN's  Chicago.  Twin  Cities.  Billings 
Seattle,  and  Denver  Regions. 

In  response  to  BN's  request.  FRA 
granted  a  temporary,  conditional 
waiver,  pending  receipt  and  evaluation 
of  public  comments.  The  waiver  is 
conditioned  on  BN's  adherence  to  the 
parameters  of  the  test  program  set  forth 
in  this  notice.  (For  further  details,  see 
FRA  notice  on  the  test  program. 
pubUshed  at  51  FR.  5,437-5,438.  February 
13, 1986.) 

The  Rail  Labor  Executives' 
Association  and  the  Brotherhood 
Railway  Carmen  of  the  United  States 
and  Canada  have  protested  BN's 
application  and  requested  a  hearing. 
After  examining  BN's  petition,  the 
protests  and  hearing  requests,  and  the 
available  facts,  FRA  has  determined 
that  a  public  hearing  is  necessary  before 
a  final  decision  is  made  on  this 
proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  lOKW  a  jn.  on  Tuesday. 
August  5, 1986,  at  110  South  Fourth 
Street  Room  471,  Minneapolis, 
Minnesota. 

In  accordance  with  |  211.25  of  the 
FRA  Rules  of  Practice  (49  CFR  211.25). 


the  hearing  will  be  informal  and  will  be 
conducted  by  a  representative 
designated  by  FRA.  Strict  rules  of 
evidence  will  not  apply,  and  cross- 
examination  will  be  somewhat  limited. 
The  FRA  representative  will  make  an 
opening  statement  ouUining  the  scope  of 
the  hearing.  Then  each  person  in 
attendance  will  be  permitted  to  make  an 
initial  statement  After  each  initial 
statement  is  completed,  the  hearing 
officer,  the  technical  panel,  and  the 
audience  will  be  allowed  to  question  the 
witness.  After  all  the  initial  statements 
cue  completed,  those  persons  who  wish 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so,  in  the 
same  order  in  which  they  made  their 
initial  statements.  In  addition,  written 
statements  or  other  documents  may  be 
submitted  at  the  hearing  for  inclusion  in 
the  record  of  this  proceeding.  If 
practical,  eight  copies  of  each  written 
statement  or  other  document  should  be 
submitted.  Additional  procedures,  if 
necessary  for  the  conduct  of  the  hearing, 
will  be  aimounced  at  the  hearing. 

Issued  in  Washington,  D.C.  on  June  13, 

isea 

J.  W.  Walsh. 

Associate  Administrator  for  Safety. 
[FR  Doc  86-^922  Filed  6-18-86;  8:45  am] 
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Federal  Railroad  Admlnlatration 
[FRA  General  Docket  Na  H-M-21 
RoHer  Bearing  Teat  Program 

The  Federal  Railroad  Administration 
(FRA)  is  considering  a  proposal  to 
conduct  a  long-term  roUer  bearing  test 
program  on  five-unit  articulated  double 
stack  container  cars,  which  would 
require  a  waiver  of  a  provision  of  the 
FRA's  Freiflht  Car  Safety  Standards. 

The  regulatory  provision  involved  is 
the  portion  of  \  215.115(a)(3)  that 
prohibits  a  car  from  being  placed  in 
service  or  continued  in  service  if  it  has  a 
roller  bearing  with  a  seal  that  permits 
leakage  of  lubricant  in  clearly  formed 
droplets.  49  CFR  215.115(a)(3).  The 
purpose  of  the  test  is  to  determine  what 
causes  certain  roller  bearing  seals  to 
leak  on  five-unit  articulated  double 
stack  contcdner  cars  and  not  on  other 
cars  in  the  general  freight  car  fleet  The 
roller  bearings  involved  have  been  used 
for  many  years  with  no  serious  seal 
leakage  problem  on  a  wide  variety  of 
freight  cars  in  the  national  fleet  In 
particular,  the  test  is  designed  to 
determine  whether  such  leaks  on  such 
double  stack  cars  do,  in  fact  indicate  an 
underiying  safety  problem  and, 
therefore,  whether  there  is  a  valid  safety 


rationale  for  applying  the  probhibition 
against  leakage  of  lubricant  to  such  - 
double  stack  cars. 

Five-unit  articulated  double  stack 
container  cars  ("double  stack  cars") 
have  an  Association  of  American 
Railroads  mechanical  designation  of 
"FCA-Q450."  They  are  typically  used  to 
carry  containerized  cargo  between  port 
facilities  on  the  Pacific  and  Atiantic 
coasts.  A  total  of  approximately  625 
double  stack  cars  are  in  service  in  this 
country,  a  figure  that  should  grow  as 
additional  cars  are  built  and  enter  the 
fleet 

FRA  field  inspections,  initially  on 
double  stack  cars  owned  by  the 
American  President  Lines,  detected  a 
high  incidence  of  roller  bearing  seal 
leakage.  Subsequent  inspections 
revealed  such  leakage  to  be  relatively 
frequent  on  double  stack  cars  generally. 

In  response  to  the  seal  leakage 
problem,  FRA  met  with  representatives 
of  the  Union  Pacific  Railroad  Company, 
Thrall  Car  Company,  American 
President  Lines,  Trailer  Train  Company, 
Consohdated  Rail  Corporation,  and 
Timken  Roller  Bearing  Company  to 
discuss  these  inspection  results  and  the 
possibility  of  initiating  a  test  program  to 
ascertain  why  the  seals  on  these  cars 
were  permitting  lubricant  to  be  lost 
These  companies  indicated  their 
willingness  to  participate  in  an 
appropriate  test  program.  In  order  to 
build  on  this  momentiun,  FRA  granted  a 
temporary  waiver  of  S  215.115(a)(3) 
pending  receipt  and  evaluation  of  public 
comments.  That  temporary  waiver  is 
conditioned  on  adherence  to  the 
parameters  of  the  test  program 
described  later  in  this  notice.  The 
decision  to  grant  the  existing  waiver 
was  based  on  the  determination  that 
immediate  action  was  required  in  the 
public  interest 

FRA  investigations  have  not  been 
able  to  isolate  any  specific  factor  or 
component  that  would  account  for  the 
observable  leakage  phenomena.  One 
theory  is  that  the  higher  temperatiires  at 
which  the  double  stack  cars  operate  (as 
recorded  by  hot  box  detectors)  are  a 
factor  in  the  seal  leakage.  One  facet  of 
the  test  program  will  be  to  instrument 
some  wheel  sets  so  that  it  will  be 
possible  to  develop  actual  temperature 
conditions  so  as  to  determine  whether 
temperature  is  a  factor. 

The  decision  to  sanction  a  test 
program,  albeit  tentatively,  stems  horn 
the  inability  to  isolate  a  particular 
causation  factor  for  the  lubricant  loss 
and  receipt  of  data,  obtained  from 
hearings  disassembled  after  removal 
fit>m  service,  indicating  there  is  no  clear 
correlation  between  bearing  distress 
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and  the  visual  timat  ■wHiin  id  the  _ 
leaking  at  tfaafip  of  tbfthBaang.  In  fact 
the  disassembly  inspectiaos  ta  date 
have  Rveakd  oa  beannt  m  ^stress 
even  Ihirwuh  the  grease  mnaiyaiB  has 
indicated  vahoua  leveia  of  gteaaa  loss, 
greasa  deterioratioD,  or  presence  of 
water. 

The  loBg-tem  test  pro^aoi  waiver 
envisiaaed  by  FRA  would  indade  all 
double  stack  cars,  a  total  af  fougbly  025 
cars,  hauted  by  a  variety  of  tailroads, 
includiag  Uaioa  Pacific  Railroad 
Company.  Consolidated  Eul 
Corporation,  the  Chicago  and  North 
Western  Transportation  Company, 
Southern  Raslway  Cooopaoy.  Burlingtan 
Northern  Railroad  Company.  Southern 
Pacific  Tcaasportation  Company,  New 
York,  Susquehanna  k  Western  Railway, 
and  the  Delaware  and  Hudson  Railway 
Company.  Since  a  test  fleet  of  this  size 
is  (fifficult  to  monitor  closely  extensive 
operational  data  would  be  collected  oa 
only  the  approximately  250  double  stack 
cars  presenlly  owned  by  the  American 
President  Lines  (together  with  any 
additonal  double  stack  cars  thsd  come 
under  APL  ownership  during  the  test 
periock  such  as  cars  presently  bemg 
manufactured.)  The  APL  cars  are 
typically  transported  by  the  Lbiion 
Pacific  Conrail.  die  Chicago  and  North 
Western,  Southiem.  and  Southern 
Pacific. 

The  short-term  test  of  double  stack 
cars,  is  being  conducted  under  the 
following  guide.Unes.  If  a  long-term  test 
is  sanctioned..  sD  items  of  the  foHowing 
guidelines  would  apply  to  the  APL 
doubfe  stack  cars,  and  only  items  8  and 
9  would  apply  to  other  doxible  stack 
cars. 

Roller  Bearing  Taat  Prograas  GiddaUnes 

1.  Wiping  of  the  bearing  seals  will  be 
discofHimed  so  that  evidhnice  remains 
in  palce  as  to  the  apparent  severity  of 
the  grease  leakage. 

2.  Aa  aaalysia  of  the  inspection  data 
recanted  ftim  far  by  FRA  and  the 
railroads  will  be  peifoimed  to  detarmine 
the  type  of  grease  nsed  in  the 
disassembled  and  leaking  beatings  and 
whether  ^ease  type  is  a  factor 
contributing  to  the  leaking  of  the  seal. 

3.  Far  every  100,000  miles  of  service 
through  SOOJBt  sules  of  sernce,  one 
pair  of  wheels  with  an  observed  seal 
leak  will  be  removed  and  given  a 
disassembly  inspection.  If  ««iieel 
assemblies  atteia  500.000  miles,  than  a 
wheel  aaaanUy  will  be  removed  and 
given  a  disasacwbiy  inspection  at  every 
additional  SOjQOQ  miles  of  service. 

4.  For  every  pair  at  wheels  removed 
for  any  reason,  e^.,  wheel  wear  or 
derailswat.  a  teankrwn  inspection  of  the 
bearing  will  be  performed. 


5.  AH  hot  box  detector  high  readings 
for  the  double  stack  cars  w^  be 
reported  to  die  Office  of  Safety.  FRA. 
Washington.  IX:  2069a  as  so<m  ss 
practicable  after  the  occurrence. 

6.  Tlie  FRA  inspectors  and  the 
raifroads  wiD  reoord  all  roller  bearuigs 
found  leaking,  and  the  data  is  to  be 
forwarded  to  the  Office  of  Safety,  FRA, 
Washington,  DC  20500,  at  the  end  of 
each  month. 

7.  At  each  location  where  the  cars  are 
placed  in  a  train,  the  cars  shaH  be 
inspected  by  a  person  desi^ated  under 
S  21S.n  of  Ae  Freight  Car  Safety 
Standards  (49  CFR  215.11). 

(A  pre-departure  inspection  by  a 
person  not  designated  under  {  215J1  is 
not  acceptable.)  Such  inspections  by  a 
designated  inspector  shall  be  monitored 
by  the  district  FRA  inspector. 

8.  Any  FRA  inspector  or  railroad 
inspector  will  retain  final  authority  to 
remove  any  double  stack  car  from 
service  for  grease  leaking  that  the 
inspector  believes  would  present  an 
immediately  unsafe  and  hazardous 
condition. 

9.  All  derailments  of  double  stack  cars 
shall  be  reported  to  the  Office  of  Safety, 
FRA.  Washington.  DC  20590,  as  soon  as 
practicable  after  the  occurrence. 

FRA  is  now  seeking  infbrmation  and 
comments  of  all  interested  parties  on 
this  test  program  and  waiver  request 
All  interested  parties  are  invited  to 
participate  in  this  i»oceeding  throu^ 
written  submissions.  FRA  does  not 
anticipate  schedahng  a  hearing  for  oral 
comment  because  the  facts  do  not 
appear  to  warrant  it  An  opportunity  to 
present  oral  conunents  will  be  provided, 
however,  if.  by  Aagust  8. 198a  any  party 
submits  a  written  request  for  hearing 
that  demonstrates  that  its  position 
cannot  properly  be  presented  by  vnitten 
statements. 

All  written  oommimicatiens 
concerning  thia  petition  ■hookl  leiefence 
"FRA  General  Docket  No.  H-86-2"  and 
shoukl  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  the  Chief 
Counsel  FRA.  400  7th  Street.  SW, 
Washington.  DC  20SBa 

Comments  received  by  August  8, 1906, 
will  be  considered  before  finsi  action  is 
taken  in  this  proceechng.  All  comments 
received  wfll  be  svailable  for 
examinatioa  during  regular  working 
hours  in  Room  8201.  Nassif  Building.  400 
7th  Street  SW..  Waskiogton.  DC  205ia 

Issued  fn  Washington.  DC.  on  June  13, 1986. 
|ow^  W.  Walah. 
Aaaociate  AdmiaiMUatorfor  Safiety. 
[FR  Doc.  86-19823  Filed  6-ia-88:  8:46  am) 
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Motor  Vaklela  9af  ^  Standarda; 
Qrummw»Olwn;  QrMt  of  RMtion  for 
Determination  of  loconeequentlal 
Noncompliance 

This  notice  ^ants  the  petition  by  the 
Grumman-Olson  Division  of  Grumman 
Allied  Indnstries,  Inc.  of  Sturgis. 
Michigan,  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  fl5  U.S.C.  1381  et  seq.)  for  a 
noncompliance  with  49  CFR  571 J02 
Motor  Vehicle  Safety  Standard  No.  302 
"Flammabiltty  of  Interior  Materials." 
The  basis  of  the  petition  was  that  the 
noncoraphance  is  inconsequential  as  it 
relates  to  motor  vehide  safety. 

Nottca  of  receipt  of  the  petition  was 
published  on  January  9, 1986,  and  an 
oppcHtunity  afforded  for  comment  (51  FR 
1055). 

Paragraph  S4.3(a)  of  FMVSS  No.  302 
in  pertinent  part  requires  that 

(2)  "When  tested  in  accordance  with 
S5^  material  described  in  S41  snd  S4.2 
shall  not  bum,  nor  transmit  a  flame  front 
across  its  surface,  at  a  rate  of  more  than 
four  inches  per  minute." 

The  petitioner.  Gnuaman  Olson. 
manufactured  3.943  walk-in  vans  for  die 
United  PSrosl  Service  between  January 
1, 1981  and  November  1. 1985k  with  seat 
fabric  which  showed  a  bum  rate 
average  of  5.1  indies/minute. 

The  noncomplianca  was  brought  to 
the  attention  of  Grumman  Olson  when 
the  Union  City  Body  Coaipany.  whidh 
also  manufactures  bodies  for  the  United 
Parcel  Service,  petitioned  for  exemption 
from  Standard  No.  302.  Both  Union  Qty 
Body  Company  and  Grumman  Olson  use 
the  same  seat  supplier. 

Upon  invastigatiDn.  Grumman  Olson 
discovered  that  its  seat  supplier  had 
changed  the  seat  material  in  1981  with 
no  update  of  tbe  certification.  Gnunman 
Olson  subndtted  samples  of  seat 
material  to  an  independent  test 
laboratory  to  determine  the  bum  rate. 
The  thne  samples  submitted  svnagad 
5.1  inchaa/ndnote. 

GnonmaaOboa  argned  tliat  te 
noncooHifianee  was  inconsequential  tot 
the  fottowing  rsasons: 

1.  The  nonooayhanra  is  margbuL 

2.  The  amount  of  seat  fabric  is 
relatively  malL 

3.  The  malvla)  is  located  on  a 
pedestal  type  seat  and  is  located 
approximately  20  inches  above  the  floor. 

4.  Due  to  the  location  and  size  of  the 
seat  any  fire  in  the  vehicle  would  hava 
to  ba  vary  severe  to  reach  the  seat  and 


set  it  on  fire.  Ignition  of  the  seat  fabric 
would  be  the  result  of  a  severe  truck  fire 
and  not  a  material  contributing  factor. 

5.  All  units  carry  a  5-BC  fire 
extinguisher. 

One  comment  was  received  on  the 
petition  from  Patricia  Hill,  who  opposed 
it  principally  because  she  believed  the 
actual  bum  rate  was  far  from  a  marginal 
failure.  A  further  reason  presented  by 
her  for  denial  is  the  possibility  that  the 
material  could  be  reused:  "It  is  common 
practice  to  remove  serviceable  parts 
from  a  vehicle  about  to  be  scrapped  for 
use  in  the  repair  of  another  vehicle." 

The  agency  has  decided  to  grant 
Grumman  Olson's  petition  as  it  did  the 
petition  by  Union  City  (51  FR  12759, 
April  15, 1986).  AlUiough  die  bum  rates 
reported  exceed  the  maximum 
permissible  bum  rate,  the  fact  that  the 
vehicle  is  intended  for  occupancy  by 
only  one  person  reduces  the  likelihood 
of  injuries  to  the  public  at  large.  The 
presence  of  a  fire  extinguisher  in  the  van 
minimizes  the  possibility  that  a  fire  will 
spread.  On  the  basis  of  these  facts  the 
agency  has  concluded  that  petitioner 
has  met  its  burden  of  persuasion  that 
the  noncompliance  with  Standard  No. 
302  herein  described  is  inconsequential 
as  it  relates  to  motor  vehicle  safety,  and 
its  petition  is  granted. 

(Sec  102.  Pub.  L  83-482.  88  Stat  1470  (15 
U.S.C.  1417);  delegationa  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on  June  16, 1980. 
Barry  Felrlce, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  86-13921  Filed  6-18-^6;  8:45  am] 
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DEPAfmiENT  OF  THE  TREASURY 

Office  of  the  Secretary 

(Dspartmant  Circular-PuMc  DaM  Sartaa— 
Na  21-86] 

Treaeury  Notee  of  June  30, 1988, 
Serfea  AB-1988 

Washington.  June  12. 1986. 
1.  Invitotion  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31,  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $0,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  June  30. 1988.  Series 
AB-1988  (CUSEP  No.  912827  TT  9), 
hereafter  ^f erred  to  as  Notes.  The 
Notes  will  be  sold  at  suction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 


equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  June  30, 
1986,  and  will  accme  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
December  31, 1986,  and  each  subsequent 
6  months  on  June  30  and  December  31 
through  the  date  that  the  principal 
becomes  payable.  They  vvill  mature  June 
30, 1988,  and  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  any  payment  date  is  a  Saturday, 
Sunday,  or  other  nonbusiness  day,  the 
amount  due  will  be  payable  (without 
additional  interest)  on  the  next- 
succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Intemal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies,  lliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominatioiu  of 
$5,000,  $iaOOO,  $100,000,  and  $1,000,000. 
Notes  in  book-entry  form  will  be  issued 
in  multiples  of  those  amounts.  Notes  will 
not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  fransfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
Ststes  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currentiy  in 
effect  ss  well  as  those  that  may  be 
issued  at  a  later  date. 

S.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  PubUc  Debt 
Washington.  D.C.  20239,  prior  to  IKX) 
p.m.,  Eastem  Daylight  Saving  time. 
Wednesday,  June  la  1986. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmaiked  no  later  than  Tuesday,  June 
17, 1986.  and  received  no  later  than 
Monday,  June  3a  1986. 

3.2.  llie  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 


fninhniim  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  pubUshed  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  wiU 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
pohtical  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  wrill 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorsted  if  necessary.  After  the 
determination  is  made  as  to  which 


JM  I 


223m 


Fwforal  Registw  /  Vol.  51.  Na  118  /  Thnreday.  >une  1^.  1986  /  Notices 


tender*  are  accepted,  an  interest  rate 
will  be  eatablisiied,  at  a  ^  of  one 
percent  kicrement,  which  re«ills  hi  an 
equiv«l«>t  average  accepted  price  doee 
to  IOOjOOO  and  a  lowest  accepted  price 
above  the  onpaet  iaaee  discount  Knit  of 
99.SSa  That  slated  rate  of  interest  wiU 
be  paid  on  at)  of  tbe  Notes.  Based  ob 
such  interest  rate,  the  price  on  each 
competilive  teoder  aUotted  wiil  be 
detemined  and  each  SBEceaafal 
competitise  bidder  wili  be  reqsired  to 
pay  the  price  mofuxtiemX.  to  the  yirid  bid. 
Those  aofanittntg  ■owanpctitiTe 
tenders  wii>  pay  the  price  eqsivalent  to 
the  weighted  ovetage  yfeW  of  accepted 
competitive  tenders.  Price  catcolations 
will  be  catried  to  three  dccinal  places 
on  the  basis  of  price  per  buuked.  &s.. 
99.923.  and  the  determinations  of  the 
Secretary  of  theTreastffy  ahaU  be  GnsL 
If  the  aiBOVBi  of  noncoiBpctittve  tenders 
received  would  absorb  all  ar  most  of  the 
offering,  caafipetitive  treadets  will  be 
acce|ited  ui  aa  aaoount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  icfieivcd  from  Government 
accotuiks  and  Federal  Reserve  Baaiks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Coanpetitive  bidders  will  be 
advised  of  the  acceptance  of  tbeif  bids. 
Those  submitting  noncompetitve  tenders 
will  be  notified  only  if  the  tender  is  not 
accepted  in  Mk  or  when  the  price  at  the 
average  yield  is  over  par. 

4.  Reservatiens 

4.1.  The  Secretary  of  the  Treasury 
expressFy  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  aHot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  dasses  of 
applicants  when  the  Secretary  considers 
it  in  the  pmbHc  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

SI.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was  - 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3^. 
must  be  made  or  completed  on  or  before 
Monday.  June  3a  1986^  Pajrment  in  full 
HMist  accompany  tenders  submitted  by 
all  other  investors.  Paymrait  must  be  in 
cash;  in  ether  funds  immediately 
available  lo  tbe  Treasury;  in  Treasury 
bills,  notes,  or  bonds  matoring  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  ia  the  general 
regulations  governing  United  States 


securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  jwhicb  the 
tender  was  snbmitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday.  June  28, 1W6.  b» 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasmy  Tax  and  Loan 
Note  Accounts  on  or  before  Monday. 
June  38, 1966.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  Ae  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purdtose  price  is  under  par.  the  dwcount 
will  be  remitted  to  die  bidder. 

5.2.  ki  every  case  where  full  payment 
has  not  been  conspleted  on  ttme.  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  secwities 
tendered  in  payment  for  Ae  Note* 
allotted  are  not  required  to  be  assign^ 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  er  aseipunents  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  frwn  those  in  the 
inscriptions  or  assignments  of  the 
seciu-ities  presented,  the  assignment 
shoold  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  tiiis 
cvcalar)  in  the  name  of  (name  and 
taxpayer  identifying  numberr-  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorised  representative, 
must  accompany  die  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  apfmipriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (eg.,  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  vaHdated.  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

&1.  As  fiscal  agents  of  ttie  United 
States.  Fedwal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treanny,  to  receive  tenders,  to 
make  allotaients,  to  issue  such  notices 


as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  dehver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adveisely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promp«ly  provided 

9.5.  The  Notes  issued  imder  this 
cirailar  shall  be  obligations  of  the 
United  SUtes.  and,  tberefewe.  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  die  Notes. 
Gerald  Muipbf. 
Fiscaf  A  ssistant  Secretary. 
[FR  Doe.  88-13883  Filed  6-17-89;  2:35  pmj 
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UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Reqofrvmant  Under  0MB  Review 

AOSNCV:  United  States  Information 

Agency. 

ACnOM:  Notice  a<  reporting  requirement 

submitted  for  OMB  review. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  poUisfa  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
USIA  is  requesting  a  generic  clearance 
of  its  public  opinion  surveys  which  are 
conducted  abroad.  We  are  also 
requesting  clearance  of  an  internal  form 
IAP-00,  which  is  used  to  collect 
information  on  the  availaWKty  of 
performing  artists  for  appearances 
overseas  on  behalf  of  the  United  States. 
DATE:  Comments  must  be  received  by 
July  21. 1988. 

Copies:  Copies  of  the  request  for 
clearance  (SF-43),  supporting  statement, 
instructions,  transmittal  letter  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  on  the 
item  listed  should  be  suboiitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  attention  Desk  Officer 
for  USIA. 


KnoMeoNTAcm 
Agency  Qeaianoe  Office.  )alm 
Davenport.  U.S.  informatkai  Agency.  My 
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ASP-Room  623.  301  4th  Street.  SW.. 
Washington.  DC,  20547,  telephone  (202) 
485-7505.  And  OMB  Review:  Bruce 
McConnell.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC,  20503.  telephone  (202)  395-3785. 
SUPPlfMENTARY  INFORMATION:  Tide: 
USIA  Surveys. 

Form  Number.  No  form  used  for  this 
information  collection.  Abstract: 
Executive  Order  1204'8  of  March  27. 
1978.  requires  the  Director  of  the  U.S. 
Information  Agency  to  be  the  principal 
advisor  within  the  U.S.  Government  on 
International  educational,  informational 
and  cultural  matters.  The  scope  of  the 
USIA  Director's  advice  includes 
assessments  of  the  impact  of  U.S. 
foreign  policy  on  public  opinion  abroad. 
USIA  conducts  public  opinion  surveys 
overseas  as  a  means  of  obtaining  such 
information.  The  agency  seeks  clearance 
from  OMB  for  these  foreign  opinion 
surveys.  USIA  will  provide  OMB  a 
quarterly  report  of  surveys  conducted. 

Title:  Fact  Sheet  for  Performing  Artists 
Touring  Privately.  Form  Number  lAP- 
90. 

Abstract:  Under  the  requirements  of 
Pub.  L  87-256.  The  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961.  The 
U.S.  Information  Agency  tries  to 
stengthen  the  understanding  and  respect 
of  the  United  States  by  foreign  people 
through  the  sponsorship  of  performing 
artists  and  groups.  This  is  done  at 
minimal  cost  to  the  U.S.  Government  by 
our  program  of  selecting  artists  on 
private  tours  overseas  to  schedule 
performances,  in  countries  of  the  United 
States  Government  The  purpose  of 


these  programs  is  to  strengthen  the  ties 
which  unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States,  and  the  contributions 
being  made  toward  a  peaceful  and  more 
fruitful  life  for  people  throughout  the 
world. 

Dated:  (une  13, 1986. 
Chailes  N.  CuMstro. 
Federal  Register  Liaison. 
[FR  Doc.  86-13896  Filed  6-18-86;  8:45  am] 

BILUNQ  CODE  a230-01.« 


Culturally  Significant  Ob)ects  Imported 
for  Exhibition;  Determination 

.    Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19. 
1965  (79  Stat  985,  22  U.S-C  2459). 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  March  29. 1978),  and 
Delegation  of  Authority  of  June  27, 1985 
(50  FR  27393.  July  2. 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Essence  of 
Indian  Art"  (included  in  the  list  *) 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  between 
the  Asian  Art  Museum  and  foreign 
lenders.  I  also  determine  that  the 


'  A  copy  of  thit  hit  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Office  of  the 
General  Counael  of  USIA.  The  telephone  number  it 
202-40^7978.  and  the  address  it  Room  Toa  U.S. 
Information  Agency.  301  4th  Street  SW^ 
Wathuigton.  DC  20547. 


temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Asian  Art 
Museum  of  San  Francisco,  San 
Francisco,  California,  beginning  on  or 
about  )une  20, 1986.  to  on  or  about 
November  30. 1986,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated  ]une  16. 1986. 
Thomas  E.  Harvey, 

General  Counsel  and  Congressional  Liaison.   . 
(FR  Doc.  86-13928  Filed  6-18-86:  8:45  am] 
BHJJNQ  CODE  tZJO-OI-M 

umted  States  Advisory  Commission 
on  Public  Diplomacy;  Meeting 

A  meeting  of  the  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
be  held  July  16. 1986.  in  Room  600.  301 
4th  Sti-eet  SW.,  Washington.  DC  at  10 
a.m. 

The  Commission  will  meet  with  Dr. 
Mark  Blitz,  Associate  Director  of  USlA't 
Bureau  of  Educational  and  Cultural 
Affairs,  to  discuss  the  Agency's 
educational  and  cultural  programs.  It 
will  also  meet  with  Mr.  Marvin  Stone. 
Deputy  Director.  USIA,  to  discuss  the 
agency's  program  and  operations  review 
process. 

Please  call  Gloria  Kalameto.  (202)  485- 
2468,  if  you  are  interested  in  attending 
the  meeting  since  space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  lune  16, 198& 
Charle*  N.  Canestro, 
Management  Analyst,  Federal  Register 
Liaison. 

[FR  Doc.  86-13927  Filed  6-18-86;  8:45  am) 
MUJIM  COOK  SnO-OI-M 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  9:06  p.m.  on  Friday.  June  13. 1986,  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to:  (1)  Receive  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  liability  to  pay  deposits  made  in 
Bossier  Bank  and  Trust  Company. 
Bossier  City,  Louisiana,  which  was 
closed  by  the  Commissioner  of  Financial 
Institutions  for  the  State  of  Louisiana,  on 
Friday.  June  13. 1986;  (2)  accept  the  bid 
for  the  transaction  submitted  by  The 
First  National  Bank  of  Shreveport. 
Shreveport.  Louisiana;  and  (3)  provide 
such  fmancial  assistance,  pursuant  to 
section  13(c)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1823(c)(2)).  as 
was  necessary  to  facilitate  the  purchase 
and  assumption  transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L. 
William  Seidman.  seconded  by  Mr. 
Dean  S.  Marriot,  acting  in  the  place  and 
stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8).  (c)(9)(A)(ii).  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  552b(c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 


Dated:  June  16. 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

[FR  Doc.  86-13948  Filed  6-17-86  11KI9  am) 
BIUJNQ  CODE  (714-01-11 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  4:00  p.m.  on  Monday. 
June  16, 1986,  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  L  William  Seidman, 
seconded  by  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  concurred 
in  by  Director  C.C.  Hope,  Jr. 
(Appointive),  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  a  recommendation  regarding 
the  Corporation's  assistance  agreement 
with  an  insured  bank. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

The  Board  further  determined,  on 
motion  of  Chairman  L  William 
Seidman,  seconded  by  Director  C.C. 
Hope,  Jr.  (Appointive),  concurred  in  by 
Director  Robert  L.  Clarke  (Comptroller 
of  Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
a  recommencfation  regarding  the 
liquidation  of  assets  acquired  by  the 
Corporation  from  The  Citizens  Bank  of 
Winigan  Missouri,  Winigan,  Missouri 
(Case  No.  46,563-SR). 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable;  • 
that  the  public  interest  did  not  require 
consideration  of  the  matter  added  to  the 
agenda  in  a  meeting  open  to  pubHc 
observation;  and  that  the  matter  added 
to  the  agenda  could  be  considered  in  a 
closed  meeting  by  authority  of 
subsections  {c)(4)  and  (c)(9)(B)  of  the 


"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552(c)(4)  and  (c)(9)(B)). 

Dated:  June  17. 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 
[FR  Doc.  86-13985  Filed  6-17-86;  2:34  pm] 

MLUMO  CODE  (TIA-OI-M 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  June  24. 1986, 

10:00  a.m. 

place:  999  E  Street,  NW.,  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

{437g 
Audits  conducted  pursuant  to  2  U.S.C.  S  437g, 

S  438(b),  and  Tide  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 
•         «         •         *         * 

DATE  AND  TIME:  Thursday,  June  26, 1986, 

10:00  a.m. 

PLACE:  999  E.  Street.  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  of  Future  Meetings 

Corrections  and  Approval  of  Minutes 

Final  Audit  Report— Reagan-Bush  '84  Primary 

Final  Audit  Report — Americans  With  Hart, 

Inc. 
Draft  AO  1986-17— Stephen  Cillers  on  behalf 

of  Mark  Green 
Draft  AO  1986-20— Jacqueline  Balk-Tusa  on 

behalf  of  Senator  Mark  Andrews 
Draft  AO  1986-21— Timothy  C.  Houpt  on 

behalf  of  the  Wayne  Owens  for  Congress 

Committee 
Notice  of  Proposed  Rulemaking  11  C.F.R. 

9§  110.3, 110.4. 110.5  and  110.6 
Draft  Revisions  to  11  C.F.R.  S§  HO.l  and 

110.2 
Routine  Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATtCN: 

Mr.  Fred  Eiland.  Information  Officer, 

202-376-3155. 

Marjerie  W.  Rmmons. 

Secretary  of  the  Commission. 

[FR  Doc.  86-14010  Filed  6-17-86:  3:50  pm] 
MLUNQ  COOC  t71S-01-M 
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TENNESSEE  VALLEY  AUTHORITY 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  51  FR  21272 
(June  11, 1986). 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETiNO:  2  p.m.  (e.d.t.),  Friday,  June 

13,  1986. 

PREVIOUSLY  ANNOUNCED  PLACE  OF 

MEETING:  TVA  West  Tower  Auditorium, 

400  West  Summit  Hill  Drive,  Knoxville, 

Tennessee. 

STATUS:  Open. 

ADDITIONAL  MATTER:  The  following  item 

was  added  to  the  previously  announced 

agenda: 

B.  Purchase  Award 

2.  Amendment  to  Contract  No.  71C6254114- 
1  with  Westinghouse  Electric 
Corporation  for  nuclear  steam  supply 
systems  for  Watts  Bar  Nuclear  Plant  to 
provide  for  U-bend  heat  treating  services 
for  Watts  Bar  steam  generators 

CONTACT  PERSON  FOR  MORE 
information:  Craven  H.  Crowell,  Jr., 
Director  of  Information,  or  a  member  of 


his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
615-632-8000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office,  202-245-0101. 
SUPPLEMENTARY  INFORMATION: 

TVA  Board  Action 

The  TVA  Board  of  Directors  found  at 
its  June  13, 1986  public  meeting  that,  the 
public  interest  not  requiring  otherwise, 
TVA  business  required  the  subject 
matter  of  this  meeting  be  changed  to 
include  the  additional  item  shown  above 
and  that  no  earlier  announcement  of  this 
change  was  possible. 
The  members  of  the  TVA  Board  voted 

to  approve  the  above  findings  at  that 

meeting,  as  recorded  in  the  minutes  of 

that  meeting. 
Dated:  June  13, 1986. 

Herbert  S.  Sanger,  Jr., 

General  Counsel  and  Secretary. 

[FR  Doc.  86-13942  Filed  6-17-86: 10:42  am] 
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June  19,  1986 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  60 

Air  Pollution;  Standards  of  Performance 
for  New  Stationary  Sources,  industrial- 
Commercial-lnstitutlonai  Steam 
Generating  Units 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 
[AO-fRL-2987-«] 

Air  Pollution;  Standards  of 
Performance  for  New  Stationary 
Sources;  Industrial-Conunercial- 
Institutional  Steam  Generating  Units 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

summary:  This  proposal  would  amend 
Subpart  Db  of  40  CFR  Part  60  to  add 
standards  hmiting  emissions  of  sulfur 
dioxide  (SOi)  and  particulate  matter 
(PM)  from  new,  modified  or 
reconstructed  industriai-commercial- 
institutional  steam  generating  units.  The 
proposed  standards  would  apply  to  new, 
modified,  and  reconstructed  industrial- 
commercial-institutional  steam 
generating  units  capable  of  combusting 
more  than  29  MW  (100  million  Btu/hour) 
heat  input. 

Subpart  Db,  which  includes  emission 
standards  for  nitrogen  oxides  (NO,)  and 
PM,  was  proposed  on  June  19, 1984  (49 
FR  25102)  for  industrial-commercial- 
institutional  steam  generating  units.  At 
that  time,  standards  for  SOt  emissions 
and  for  PM  emissions  from  oil-fired 
industrial-commercial-institutioaal 
steam  generating  units  were  still  under 
development. 

Electric  utility  steam  generating  units 
larger  than  73  MW  (250  million  Btu/ 
hour)  heat  input  capacity  would  not  be 
covered  by  the  proposed  standards. 
They  would  continue  to  be  subject  to 
separate  standards  under  40  CFR  Part 
60,  Subpart  Da. 

The  proposed  standards  implement 
Section  111  of  the  Clean  Air  Act  and  are 
based  on  the  determination  that 
emissions  from  industrial-commercial- 
institutional  steam  generating  units 
cause,  or  contribute  significantly  to,  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  The  intent  is  to  require  new, 
modified,  and  reconstructed  industrial- 
commercial-institutional  steam 
generating  units  to  control  emissions  to 
the  level  achievable  by  the  best 
demonstrated  technological  system  of 
continuous  emission  reduction, 
considering  costs,  nonair  quality  health, 
and  environmental  and  energy  impacts. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  September  2, 1986. 
Public  Hearing.  If  anyone  requests  to 
speak  at  a  public  hearing  by  July  10, 
1988,  a  public  hearing  will  be  held  on 


August  4, 1986  beginning  at  10:00  a.m. 
Persons  interested  in  attending  the 
hearing  should  call  Ms.  Shelby  Joumigan 
at  (919)  541-5578  to  verify  that  a  hearing 
will  be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
request  to  speak  at  the  public  hearing  by 
July  10. 1988. 

Incorporation  by  Reference.  The 
incorporation  by  reference  of  certain 
publications  in  these  stcmdards  will  be 
approved  by  the  Director  of  the  Federal 
Register  as  of  the  date  of  publication  of 
the  final  rule. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section 
(LE-131),  Attention  Docket  Number  A- 
83-27,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.  Washington, 
DC  20480. 

Public  Hearing.  If  anyone  requests  a 
public  hearing,  it  will  be  held  at  EPA's 
Office  of  Administration  Auditorium, 
Research  Triangle  Park,  North  Carolina. 
Persons  interested  in  attending  the 
hearing  or  wishing  to  present  oral 
testimony  should  notify  Ms.  Shelby 
Joumigan,  Standards  Development 
Branch  (MI>-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5578. 

Background  Information  Documents. 
The  background  information  documents 
(BID'S)  for  the  proposed  standards 
consist  of  nine  documents.  See 
SUPPUcMENTARY  INFORMATION  for  a 
Usting  of  these  documents.  Anyone 
wishing  to  review  the  BID's  should 
contact  their  respective  trade 
association. 

Docket  Docket  Number  A-83-27. 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4KX)  p.m., 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section.  West  Tower 
Lobby,  Gallery  1.  Waterside  Mril,  401  M 
Sti^et  SW,  Washington,  DC  20480.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Fred  Porter  or  Ms.  Dianne  Byrne, 
Standards  Development  Branch, 
Emission  Standards  and  Engineering 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5578. 

SUPPLEMENTARY  INFORMATION: 

Background  Information  Documents 

The  background  information 
documents  (BID's)  for  the  proposed 


standards  consist  of  nine  documents  as 
follows: 

1.  Fossil  Fuel  Fired  Industrial 
Boilers — Background  Information, 
Volumes  1  and  2  (EPA-450/3-82-006a 
and  b,  March  1982). 

2.  Nonfossil  Fuel  Fired  Industrial 
Boilers — Background  Information  (EPA- 
450/3-82-007,  March  1982). 

3.  Industrial  Boiler  SOj  Technology 
Update  Report  (EPA-450/ 3-85-009,  July 
1984). 

4.  Fluidized  Bed  Combustion: 
Effectiveness  as  an  SOi  Control 
Technology  for  Industrial  Boilers  (EPA- 
450/3-85-010,  September  1984). 

5.  Industrial  Boiler  SOt  Cost  Report 
(EPA-450/3-85-011,  November  1984). 

8.  Projected  Impacts  of  Alternative 
Sulfur  Dioxide  New  Source  Performance 
Standards  for  Industrial  Fossil  Fuel- 
Fu^d  Boilers  (EPA-45013-86-007,  March 
1985). 

7.  An  Analysis  of  the  Costs  and  Cost 
Effectiveness  of  SO*  Control  for  Mixed 
Fuel-Fired  Steam  Generating  Units 
(EPA-450/»-86-001,  January  1986). 

8.  An  Analysis  of  the  Costs  and  Cost 
Effectiveness  of  Allowing  SOj  Emission 
Credits  for  Cogeneration  Systems  (EPA- 
450/3-85-030,  December  1985). 

9.  Summary  of  Regidatory  Analysis: 
New  Source  Performance  Standards  for 
Industrial-Commercial-Institutional 
Steam  Generating  Units  of  Greater  than 
100  Million  Btu/hour  Heat  Input 
Capacity  (EPA-450/ 3-88-005,  June  1986). 

These  reports  are  being  provided  to 
industry  trade  associations.  Because  of 
the  number  of  volumes  involved  and  the 
associated  printing  and  distribution 
costs,  only  a  limited  number  of  sets  was 
printed.  "The  trade  associations  have, 
therefore,  agreed  to  allow  member 
groups  access  to  their  document  sets. 
Anyone  wishing  to  review  the  BID's 
should  contact  their  representative  trade 
association.  If  the  trade  association  does 
not  have  access  to  the  BID's,  a  set  will 
be  provided  to  the  association  for  the 
use  of  their  membership. 

A  limited  number  of  volumes  of 
documents  1  and  2  above  are  available 
through  the  National  Technical 
Information  Service,  US.  Department  of 
Commerce,  Springfield,  Virginia  22161, 
telephone  number  (703)  487-4650.  The 
price  of  the  three-volume  set  is  $28.00. 

Praambie  Outline 

L  Introduction 

A.  New  Source  Performance  Standards — 
General 

B.  NSPS  Decision  Scheme 

C.  Overview  of  This  Preamble 
n.  Summary  of  the  Standards 

A.  Source  Category  To  Be  Regulated 

B.  Pollutants  To  Be  Regulated 

C.  Best  Demonstrated  Technology 


D.  Format  for  the  Standards 

E.  Actual  Standards 

F.  Performance  Testing  and  Monitoring 
Requirements 

C.  Reporting  and  Recordkeeping 

III.  Impacts  of  the  Standards 

A.  Air 

B.  Water  and  Solid  Waste 

C.  Energy 

D.  Control  Costs 

E.  Economic  Effects 

IV.  Solicitation  of  Public  Comment 

A.  Energy  Price  Scenarios 

B.  Exemptions  From  Percent  Reduction 
Requirements 

V.  Rationale 

A.  Selection  of  Source  Category 

B.  Selection  of  Pollutants,  Fuels,  and 
Affected  Facilities 

C.  Selection  of  Best  System  of  Continuous 
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Provisions 

F.  Performance  Test  Methods  and 
Monitoring  Requirements 

G.  Reporting  and  Recordkeeping 
Requirements 

VI.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C.  Clean  Air  Act  Procedural  Requirements 
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I.  Introduction 

A.  New  Source  Performance 
Standards — General 

New  source  performance  standards 
(NSPS  or  standards)  implement  Section 
111  of  the  Clean  Air  Act.  The  NSPS  are 
issued  for  categories  of  sources  which 
cause,  or  contribute  significantly  to,  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  They  apply  to  new  stationary 
sources  of  emissions;  i.e.,  sources  whose 
construction,  reconstruction,  or 
modification  begins  after  a  standard  for 
them  is  proposed. 

An  NSPS  requires  these  sources  to 
control  emissions  to  the  level  achievable 
by  the  best  system  of  continuous 
emission  reduction,  considering  costs. 

B.  NSPS  Decision  Scheme 

An  NSPS  is  the  product  of  a  series  of 
decisions  related  to  certain  key 
elements  for  the  source  category  being 
considered  for  regulation.  The  elements 
identified  in  this  "decision  scheme"  are 
generally  the  following: 

1.  Source  category  to  be  regulated— 
usually  an  entire  industry  but  can  be  a 
process  or  group  of  processes  within  an 
industry. 

2.  Pollutant(s)  to  be  regulated— the 
particular  substance(s)  emitted  by  the 
source  that  the  standard  will  control. 


3.  Best  system  of  continuous  emission 
reduction — the  technology  on  which  the 
standards  will  be  based;  i.e., 

.  .  .  application  of  the  best  technological 
system  of  continuous  emission  reduction 
which  (taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and  any 
nonair  quality  health  and  environmental 
impacts  and  energy  requirements)  the 
Administrator  determines  has  l>een 
adequately  demonstrated,  [section  111(a)(1)]. 

4.  Affected  facility — the  pieces  or 
groups  of  equipment  that  comprise  the 
sources  to  which  the  standards  will 
apply. 

5.  Emission  points  to  be  regulated — 
within  the  affected  facility,  the  specific 
physical  location  emitting  pollutants 
(e.g.,  vents,  stacks,  and  equipment 
leaks). 

6.  Format  for  the  standards — the  form 
in  which  the  standards  are  expressed; 
i.e.,  as  a  percent  reduction  in  emissions, 
as  pollutant  concentrations,  or  as 
equipment  standards. 

7.  Actual  standards — ^based  on  what 
the  best  demonstrated  technology  can 
achieve,  the  maximum  permissible 
emissions. 

Nula.— In  general,  standards  do  not  require 
that  a  specific  technology  be  used  to  achieve 
them.  The  source  owner/operator  may  select 
the  method  for  achieving  the  pollution 
control  required. 

8.  Other  possible  considerations — In 
addition,  NSPS  often  include:  standards 
for  visible  emissions,  modification/ 
reconstruction  considerations, 
monitoring  requirements,  performance 
test  methods,  and  reporting  and 
recordkeeping  requirements. 

C.  Overview  of  This  Preamble 

This  preamble  will: 

1.  Summarize  the  important  features 
of  this  NSPS  by  discussing  the 
conclusions  reached  with  respect  to 
each  of  the  elements  in  the  decision 
scheme. 

2.  Describe  the  environmental,  energy, 
and  economic  impacts  of  this  NSPS. 

3.  Present  a  rationale  for  each  of  the 
decisions  in  the  decision  scheme. 

4.  Present  a  regulatory  impact 
analysis. 

5.  Discuss  administrative 
requirements  relevant  to  this  action. 

II.  Summary  of  the  Standards 

A.  Source  Category  To  Be  Regulated 

The  proposed  standards  for  SOi 
would  apply  to  industrial-commercial- 
institutional  steam  generating  imits  with 
heat  input  capacities  greater  than  29 
MW  (100  million  Btu/hour)  combusting 
coal,  oil,  or  mixtures  of  these  fuels  with 
any  other  fuels.  The  proposed  standards 
for  PM  would  apply  to  industrial- 


commercial-institutional  steam 
generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  combusting  oil  or 
mixtures  of  oil  with  any  other  fuels. 

B.  Pollutants  To  Be  Regulated 

Emissions  of  SOi  and  PM  would  be 
regulated  under  the  proposed  standards. 

C.  Best  Demonstrated  Technology 

The  proposed  standards  are  based  on 
the  preliminary  conclusion  that  flue  gas 
desulfurization  (FGD)  represents  the 
best  demonstrated  technology  for 
reducing  emissions  of  SO»  from  coal- 
fired  industrial-commercial-institutional 
steam  generating  units  and  that  FGD 
represents  the  best  demonstrated 
technology  for  reducing  emissions  of 
SOi  and  PM  from  oil-fu^d  units.  Flue 
gas  desulfurization  systems  can  be 
defined  as  processes  in  which  the  flue 
gases  containing  SOi  are  contacted  by 
alkaline  reagents  that  react  with  and 
absorb  the  SOs  gases. 

The  determination  of  best 
demonstrated  technology  reflects  the 
Agency's  consideration  of  a  wide 
variety  of  factors.  These  factors  include 
the  feasibility  and  availability  of  a 
technology,  die  costs  of  control,  and 
energy  and  environmental  effects. 
Before  promulgating  a  final  rule,  the 
Agency  will  review  its  preliminary 
finding  that  FGD  represents  best 
demonsti-ated  technology  in  light  of  the 
public  comments  received  and  the 
Agency's  own  additional  analyses. 

D.  Format  for  the  Standards 

The  proposed  standards  for  SOi 
include  both  a  percent  reduction 
requirement  and  an  emission  Umit  for 
SOi.  Emissions  would  be  calculated  as 
nanograms  of  pollutant  per  joule  of  heat 
input  (ng/J)  or  pounds  of  pollutant  per 
million  Btii  of  heat  input  (lb/million  Btu) 
supplied  by  the  fuel.  The  proposed 
standards  for  PM  establish  an  emission 
limit  which  is  also  calculated  on  a  ng/J 
or  lb/million  Btu  heat  input  basis. 

E.  Actual  Standards 
1.  Sulfur  Dioxide 

The  proposed  regulation  would 
require  all  coal-fired  industrial- 
commercial-institutional  steam 
generating  units  equipped  with 
conventional  wet  FGD  systems  or  lime 
spray  drying  systems  and  all  coal-fired 
fluidized  bed  combustion  (FBC)  systems 
to  achieve  a  90  percent  reduction  in  SOi 
emissions  and  meet  an  emission  limit  of 
516  ng  SOj/j  (1.2  lb  SO,/million  Btu) 
heat  input.  Coal-fired  steam  generating 
units  using  an  emerging  technology  for 
SOj  control  would  be  required  to 
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achieve  a  50  percent  reduction  in  SOi 
emissions  and  meet  an  emission  limit  of 
258  ng  SOi/I  (ae  lb  SOi/million  Btu) 
heat  input  Steam  generating  units  firing 
mixtures  of  coal  with  any  other  fuel 
(except  oil  or  natural  gas)  and  having  an 
annual  fossil  fuel  utilization  factor  for 
coal  of  30  percent  (aSO)  or  less  would  be 
required  to  meet  an  SOi  emission  limit 
of  516  ng/I  [12  lb  SO*/million  Btu)  heat 
input. 

The  proposed  standards  would 
require  all  oil-fired  industrial- 
commercial-institutional  steam 
generating  units  equipped  with 
conventional  wet  FGD  systems  or  lime 
spray  drying  systems  and  all  oil-fired 
FBC  systems  to  achieve  a  90  percent 
reduction  in  SOi  emissions  and  meet  an 
emission  Hmit  of  344  ng  SOi/I  (0.8  lb 
SOi/million  Btu)  heat  input.  Oil-fired 
steam  generating  units  using  an 
emerging  technology  to  control  SOi 
emissions  would  be  required  to  achieve 
a  50  percent  reduction  in  SOi  emissions 
and  meet  an  emission  limit  of  172  ng 
SOi/I  (0.4  lb  SOi/million  Btu)  heat  input 
Steam  generating  units  firing  oil  and 
meeting  an  SOi  emission  limit  of  86  ng/J 
(0.2  lb  SOi/million  Btu)  or  less  would 
not  be  required  to  achieve  a  further 
percent  reduction  in  SOi  emissions. 

Hie  emission  limit  for  steam 
generating  units  firing  a  mixture  of  coal 
and  oil  would  be  determined  by 
proratioiL 

2.  Particulate  Matter 

The  proposed  regulation  would 
establish  a  PM  emission  limit  of  43  ng/J 
(0.1  lb/million  Btu)  heat  input  for 
industrial-commercial-institutional 
steam  generating  units  firing  oil.  either 
alone  or  in  combination  with  other  fuels. 

F.  Performance  Testing  and  Monitoring 
Requirements 

The  proposed  regulation  would 
require  continuous  monitoring  of  SOi 
emissions.  Compliance  with  the  percent 
reduction  requirements  and  emission 
limits  would  be  determined  on  a 
continuous  30-day  rolling  average  basis 
by  calculating  the  average  percent 
reduction  and  SOi  emissions  for  30 
consecutive  steam  generating  unit 
operating  days,  as  measured  by  the 
continuous  emission  monitoring  system 
(CEMS).  These  calculations  would  be 
made  in  accordance  with  Reference 
Method  19  or  IQA. 

The  performance  testing  and 
monitoring  requirements  for  PM  would 
be  the  same  as  those  proposed 
previously  for  coal-,  wood-,  and  solid 
waste-fired  steam  generating  units  (49 
FR  25102,  June  19. 1984). 


C.  Reporting  and  Recordkeeping 

The  proposed  regulation  would 
require  steam  generating  unit  owners  or 
operators  to  submit  a  notification  of  the 
intent  to  initiate  operation  of  a  new. 
modified,  or  reconstructed  steam 
generating  unit  as  well  as  the  results  of 
the  initial  performance  test  and 
performance  evaluation  of  the  CEMS,  if 
applicable.  In  addition,  if  an  owner  or 
operator  installs  an  emerging  technology 
to  control  SO»  emissions,  a  complete 
description  of  the  technology  would  be 
submitted. 

Quarterly  reports  of  SOs  emissions 
would  also  be  required  under  the 
proposed  regulation.  Each  report  would 
include  all  30-day  rolling  average 
percent  reduction  and  emission  values 
calculated  during  the  calendar  quarter. 
Records  of  all  data  collected  would  be 
maintained  for  a  period  of  2  years. 

m.  Impacts  of  the  Standards 

A.  Air 

Compared  to  a  steam  generating  unit 
as  presently  controlled  by  a  typical 
State  implementation  plan  (SIP),  the 
proposed  standards  could  reduce 
emissions  of  SOi  fit>m  a  typical 
industrial-commercial-institutional 
steam  generating  unit  by  between  465 
Mg/year  (510  tons/year)  and  2.420  Mg/ 
year  (2,670  tons/year),  depending  on 
steam  generating  unit  size  and  the  type 
of  fuel  fired. 

The  proposed  standards  could  reduce 
emissions  of  PM  from  a  typical  oil-fired 
industrial-commercial-institutional 
steam  generating  unit  by  about  49  Mg/ 
year  (54  tons/year). 

In  the  fifth  year  after  this  NSPS 
becomes  applicable,  nationwide 
emissions  of  SOj  would  be  decreased  by 
about  290,000  Mg/year  (320.000  tons/ 
year)  compared  with  projected  emission 
levels  under  the  regulatory  baseline. 
Nationwide  emissions  of  PM  would  be 
decreased  by  about  12,000  Mg/year 
(13.000  tons /year)  compared  with 
projected  emissions  under  the  regulatory 
baseline. 

B.  Water  and  Solid  Waste 

In  the  fifth  year  after  the  proposed 
standards  become  applicable,  national 
solid  and  liquid  waste  production 
associated  with  industrial-  commercial- 
institutional  steam  generating  units 
could  nearly  double  compared  to  the 
regulatory  baseline.  This  increase, 
however,  would  represent  only  a  small 
portion  of  the  total  waste  production  at 
most  manufacturing  plants  employing 
steam  generating  units.  In  addition,  the 
wastes  produced  by  SOi  control 
processes  are  nonhazardous  and 
nontoxic  and  can  be  disposed  of  along 


with  the  other  manufacturing  plant 
wastes  using  traditional  treatment  and 
disposal  techniques.  Therefore,  no 
adverse  water  or  solid  waste  impacts 
are  anticipated  as  a  result  of  the 
proposed  standards. 

C.  Energy 

The  proposed  standards  will  not 
result  in  significant  impacts  on  national 
fuel  use  markets.  Fuel  switching  from 
coal  and  oil  to  natural  gas  is  projected 
to  occur,  but  the  impact  of  this  fuel 
switching  on  coal,  oil,  and  natural  gas 
markets  would  be  small. 

D.  Control  Costs 

1.  Typical  Steam  Generating  Unit  Costs 

Under  the  proposed  standards,  the 
capital  cost  of  a  typical  industrial- 
commercial-institutional  steam 
generating  unit  could  increase  by 
between  4  and  25  percent  over  the  costs 
at  the  regulatory  baseline.  The 
magnitude  of  the  increase  would  depend 
on  several  factors,  including  steam 
generating  unit  size,  capacity  factor, 
regional  location,  the  type  of  control 
device  installed,  and  the  type  of  fuel 
fired.  Similarly,  annualized  costs  for  a 
typical  steam  generating  unit  could 
increase  by  between  6  and  22  percent 
over  the  costs  at  the  regulatory  baseline, 
depending  on  the  factors  mentioned 
above. 

2.  Nationwide  Costs 

During  the  fifth  year  of  applicability  of 
the  proposed  standards,  the  nationwide 
aimualized  costs  for  industrial- 
commercial-institutional  steam 
generating  units  would  be  about  $3.93 
billion,  compared  with  about  $3.77 
billion  under  the  regulatory  baseline. 
This  represents  an  increase  in 
annualized  costs  of  about  $165  million, 
or  a  potential  national  annualized  cost 
increase  of  about  4  percent  as  a  result  of 
the  proposed  standards. 

E.  Economic  Effects 

The  industry-specific  economic  effects 
of  the  proposed  standards  were 
assessed  for  six  industries  which  were 
considered  likely  to  experience  the  most 
severe  impacts.  For  these  six  industries, 
product  prices  were  projected  to 
increase  by  less  than  0.01  to  1.5  percent 
in  the  fifth  year  following  promulgation 
of  the  proposed  standards,  assuming 
"full  cost  pass-through"  of  increased 
steam  costs.  Value  added  was  projected 
to  increase  by  about  0.01  to  5  percent, 
again  assuming  "full  cost  pass-through." 
Assuming  "full  cost  absorption"  of 
increased  steam  costs,  return  on  assets 
was  projected  to  decrease  by  0.03  to  2.8 
percentage  points.  Again,  this  analysis 


was  based  on  the  "worse  case"  scenario 
for  the  most  severely  affected  industry 
groups. 

IV.  Solicitation  of  Public  Comment 

The  standards  being  propesed  today 
reflect  the  Agency's  directive  (section 
llHa){lKA)(iJ)  of  Uie  Clean  Air  Actj  to 
estayiafa  percent  reduction  siaodards 
for  fossil  fuel-fired  sources  provided  the 
impacts  of  such  reqairements  are 
reasonable.  Accordingly,  today's 
proposed  standards  also  reflect  (^ 
Ageocy's  judgment  of  wlkat  represeats 
reasonable  impacts.  To  determine 
whether  impacts  are  reasonable,  the 
Agency  considers  such  factors  as  costs, 
emission  reductions.  DxuuHr 
environniprUal  impacts,  and  tJie  cost 
effectiveness  of  the  standards  compared 
to  less  stringent  regulatory  aptions.  Each 
of  these  impacts  is  discussed  in  this 
preamble. 

A.  Energy  Price  Scenaries 

The  Agency  recognizes  that  the  cost 
impacts  associated  with  today's  ( 

standards  are  directly  affected  by  the 
fuel  prices  that  were  projected  at  the 
time  that  the  impact  anafjcses  were 
conducted  and  that  the  energy  scenario 
on  which  t^e  national  impacts  analysis 
is  based  does  not  reflect  current 
expectations  of  future  energy  prices. 

h  is  antiripated  that  an  energy 
scenarro  prepared  at  the  current  time 
would  reflect  generally  lower  oil  prices 
and  a  higher  degree  of  uncertainty  in 
natural  gas  prices  &an  the  scenario 
used  in  the  cmrent  analysis.  Tliis  would 
likely  res\j!t  in  even  lower  coal 
penetration  in  the  steem  generating  unit 
market  than  the  cmrent  analysis 
indicates  due  to  lower  oH  prices  and 
would  likely  result  in  a  wider  range  of 
projected  emission  reductions  and  cost 
effectiveness  values  resulting  from  the 
corrtrol  of  oil  combustion  due  to 
uncertainty  in  rehrtive  oil  and  gas  prices. 

The  Agency  intends  to  update  its 
energy  price  scenarios  between 
proposal  and  promulgation  of  these 
standards  to  determine  whether  tf»e 
costs,  ermssion  reductions  end,  in 
particular,  the  cost  effectiveness  of  this 
rute  will  be  altered  significanfly.  When 
the  Agency  completes  its  analysis,  this 
information  wiH  be  added  to  the  docket. 

B.  Exemptions  from  Percent  Reductioa 
Requirements. 

The  Agency  sotidts  coraaaeiits  on 
whether  to  fipiHiri  the  exemptioB  fraiB 
percent  reductioa  reqaireaents  for  some 
steam  generating  units  faased  upon  their 
size  or  capacity  utihzatinti  rstes. 
Specifically,  coumteaia  ase  aoboled  an 
whether  percent  retirtina  ataadards 
should  apply  only  to  cost-,  oil-,  and 


mixed  fuel-fired  steam  generating  units 
with  heat  input  capacities  greater  dian 
73  MW  (2SD  millioa  Btn/hoor)  (or  some 
other  size  cate^My)  or  to  steam 
generating  niiits  with  annual  fossil  fuel 
utilization  rates  of  more  than  45  percent 
(or  30  or  15  percent). 

Standards  for  steam  generatkig  units 
exesapied  from  percentage  redw^ian 
requirements  woaU  be  516  ng  SOi/J  (1.2 
lb  SOs/miilien  Btu)  lor  ooal-fi»d  ateam 
generating  units.  344  ng  90»/|  |0.S  lb 
SOi /million  Btu)  for  oil-irad  steam 
generating  unitSk  and  516  ag  SOk/J  (1.2  lb 
SQi/million  Btu)  for  mixed  foel-fired 
steam  generatiag  aaits.  EPA  idsa  solicits 
comments  on  odwr  attematxve 
standards  for  ateam  geaeratiBg  aaits 
that  are  small  or  ti»t  have  low  capacity 
utiliaadioD  rates. 

A  key  factor  iafioenctng  the  cost 
effectiveBess  of  tMs  proposed  rale  is  the 
projected  ability  af  ferns  to  switch  fiom 
oil  to  natural  ^s  for  steam  generating 
units  of  smaller  size  and  steam 
gensfatlng  nails  that  have  low  capacity 
utilizadioa  sates.  Given  the  draoiatic 
changes  in  oil  and  natural  gas  pncea 
that  have  tranapised  since  iK  Agency 
undertook  its  eaecgy  scenarios,  ^e  cost 
effectiveness  of  repairing  a  petoent 
reduction  in  SOb  eaiisaionB  for  these 
categories  of  steam  generating  units 
could  change.  IIk  Agency  intends  to 
analyze  the  impact  of  revind  energy 
price  ioracasts  upon  the  cost 
effectiveness  of  SQi  coBtiel  Cor  smaMer 
steam  generatiag  units  and  steaia 
generotinB  units  with  low  capacity 
utilization  rates  after  proposal  and  add 
this  analysis  to  the  docket. 

As  discussed  above,  classes  of  steam 
generating  units  would  be  exaapt  from 
pescent  reduction  requirements  on  the 
basis  that  the  impacts  of  a  percent 
reduction  requirement  woidd  be  deemed 
unreasonable,  and  tkus  that  the 
technologies  necessary  to  achieve  such 
percent  reductions  could  not  be  said  to 
be  "adequately  demonstmled"  wiMn 
the  meaning  of  section  111  of  the  Act. 
Given  Ike  magnitudes  cl  the  costs  and 
emission  reductions  associated  with  the 
controls  of  these  steaai  generating  units, 
.    the  Agency  is  interested  in  receiving 
information  fitm  commenters  on  what 
should  be  the  basis  for  detemuning 
when  the  impacts  of  a  percent  reduction 
requirement  are  unreasonable. 

The  Agency  also  specifically  solicits 
comments  on  whether  the  percentage 
reduction  requirement  in  section 
lll(a)(lKAXiil  of  the  Act  appttas  to  dtis 
standard.  Conmaati  are  iavitod  on 
whether  estabhshing  standards  based 
on  the  application  of  eoissian  control 
technology  (e.g..  fhie  gas  dcsalfsrization) 
under  the  prajectian  Aat  aost  sources 
will  fuel  switch  and  thereby  avoid  the 


costs  associated  with  the  emission 
control  technohigy  is  an  appropriate 
interpretation  of  this  section  of  the  Act. 
In  addition,  comments  are  invited  on  die 
use  of  low  sulfur  foels  as  the  basis  of 
NSPS,  and  the  percent  reductioa 
associated  with  the  pretreatment  of  very 
low  sulfur  oils. 

V.  Rationala 

A.  Selection  of  Source  Category 

On  August  21.  isn.  a  priority  bst  for 
development  «f  addrtisnyal  NSPS  was 
pidifiahed  in  accordance  with  sections 
lll(bttlKA)  snd  lll4f)(l)  of  the  CSean 
Air  Act  This  list  ideatified  5t  major 
stationasy  soaroe  categosies  that  were 
judged  to  contribute  significaady  to  air 
pollution  that  could  reasonably  be 
expfected  to  endanger  puUic  health  or 
welfare.  Fossil  fuel-fired  industrial 
steam  generating  units  ranked  etevendi 
on  this  priority  Hst  of  sonroes  for  which 
NSPS  would  be  established  in  the  futwe. 

Of  the  te  som'ces  ranked  above  fossil 
fuel-fired  industrial  steam  generating 
units  on  the  priority  list  nine  were 
major  sources  of  volatile  organic 
compound  (VOC)  emissions.  Because 
there  are  many  areas  which  have  not 
attained  die  national  ambient  air  quality 
standard  for  (NAAQS)  ozone,  major 
sources  of  VOC  emissions  were 
accorded  a  very  high  priority.  The 
remaining  source  category  ranked  above 
fossil  fuel-fired  industrial  steam 
generating  units  was  stationary  internal 
combustion  engines,  a  major  source  of 
NO,  emissions.  Fossil  fuel-fired 
industrial  steam  generatiBg  units  were 
the  highest  ranked  source  of  PM  aad 
SOi  emissions,  and  the  second  highest 
ranked  source  of  NO,  emissions  when 
the  priority  list  of  source  categories  not 
previously  regulated  by  NSPS  was 
published. 

Wood  and  sohd  waste  are  widely 
used  as  fael  in  industrial  steam 
generating  units.  As  s  result,  iadustrial- 
commerdal-iastitntional  steam 
generating  anits  firing  these  foels  ooold 
also  be  significant  contrflMilaES  to  future 
air  pollution.  In  additioa.  large 
commercial  and  institutional  steam 
generatii^  nnita  have  esoentially  the 
same  design,  fuel  capability,  and 
emissions  potential  as  industrial  steaoi 
generating  units.  Coaseqaently.  on  June 
19. 19M.  an  amendment  to  the  priority 
list  was  proposed  that  would  expand  the 
source  category  of  industrial  iassil  fuel- 
fired  steam  generating  unite  to  cover  all 
sterna  generating  units,  inchiding  both 
fossil  fiiel-fired  and  noniossil  hwl-fired 
steam  geueiatiug  anits,  at  well  as  steam 
generating  units  used  in  oammercial  and 
institutional  applications  (40  FR  2S1SS. 


JM  I 


22306  F»d6ral  Register  /  Vol.  51.  No.  lls"  /  Tliursday.  June  19.  1986  /  Proposed  Rules 


Feikr^  ILagistor  /  Voi.  51.  No.  118  /  Tkarsday.  lune  M.  1986  /  Propo»ed  Ralet 


June  19, 1964).  Consistent  with  this 
proposed  amendment  of  the  priority  list, 
the  source  category  for  the  proposed 
standards  includes  both  fossil  and 
nonfossil  fuel-fired  industrial, 
commercial  and  institutional  steam 
generating  units. 

Fossil  and  nonfossil  fuel-fired  steam 
generating  units  are  significant  sources 
of  emissions  of  three  major  pollutants: 
PM,  SO»,  and  NO,.  The  expected 
construction  of  new  coal-,  oil-,  and 
fossil/nonfossil  fuel-fired  steam 
generating  units  as  a  result  of  plant 
expansions  and  replacements  of  existing 
steam  generating  units  is  expected  to 
result  in  a  growth  in  emissions  from  this 
source  category.  A  number  of  these  new 
facilities  will  fire  coal  and  high  sulfur 
oil.  Combustion  of  wood  and  solid 
waste  in  combination  with  coal  or  oil  is 
also  projected  to  increase  due  to  the 
lower  cost  of  these  nonfossil  fuels. 
These  developments  could  result  in 
significant  increases  in  SOa  emissions  if 
standards  of  performance  are  not 
established  for  new  industrial- 
conunercial-institutional  steam 
generating  units. 

National  ambient  air  quality 
standards  have  been  established  for  SOi 
because  of  its  known  adverse  effects  on 
public  health  and  welfare.  Impacts  of 
this  pollutant  have  been  docimiented  in 
a  criteria  document  prepared  under 
Section  108  of  the  Clean  Air  Act.  These 
effects  are  a  major  basis  for  concluding 
that  emissions  from  industrial- 
commercial-institutional  steam 
generating  units  constitute  a  potential 
danger  to  public  health  and  welfare. 
Also  significant  is  the  fact  that  many 
new  industrial-commercial-institutional 
steam  generating  units  will  be  located  in 
urban  areas  where  a  large  population 

will  be  exposed  to  the  emissions. 

B.  Selection  of  Pollutants,  Fuels,  and 
Affected  Facilities 

Emissions  of  PM  from  the  combustion 
of  oil  and  SOi  emissions  from  the 
combustion  of  oil,  coal  and  mixed  fuels 
(i.e.,  combustion  of  mixtures  of  fossil 
fuels  or  fossil  and  nonfossil  fuels)  would 
be  the  pollutants  regxilated  under  the 
proposed  standards.  The  NSPS  have 
already  been  proposed  that  would  limit 
PM  emissions  from  industrial- 
commercial-institutional  steam 
generating  units  firing  coal,  wood,  or 
solid  waste  and  NO,  emissions  from 
steam  generating  units  firing  mixtxires  of 
fossil  fuels  or  fossil  and  nonfossil  fuels 
(49  FR  25102,  June  19, 1984). 

The  potential  impacts  associated  with 
this  "phased"  approach  to  rulemaking 
were  considered  prior  to  proposing 
standards  for  PM  and  NO,.  The 
standards  being  proposed  today  are  not 


retroactive  and  affect  only  new  steam 
generating  units  built  after  this  date.  No 
potential  problems  have  been  identified 
that  might  result  from  this  phased 
approach  to  rulemaking  and  no 
unreasonable  impacts  are  anticipated  to 
occur. 

The  proposed  standards  would  limit 
emissions  of  SOi  from  steam  generating 
units  firing  oil.  coal,  and  fuel  mixtures 
containing  any  of  these  fuels  and 
emissions  of  PM  from  oil-fired  steam 
generating  units.  The  proposed 
standards  would  cover  industrial- 
commercial-institutional  steam 
generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour).  Analyses  of  the 
projected  new  steam  generating  tmit 
population  indicate  that  nearly  all  new 
steam  generating  units  larger  than  29 
MW  (100  million  Btn/hour)  heat  input 
capacity  will  be  industrial  steam 
generating  imits,  with  only  a  few 
commercial  and  institutional  steam 
generating  units  in  this  size  range.  The 
steam  generating  unit  size  limit  of  29 
MW  (100  million  Btii/hour)  heat  input 
capacity  would,  therefore,  include  only 
the  largest  conunercial  and  institutional 
steam  generating  units  and  would 
concentrate  the  scope  of  the  proposed 
standards  on  industrial  steam 
generating  units.  Utility  steam 
generating  units  larger  than  73  MW  (250 
million  Btu/hour)  heat  input  capacity 
remain  subject  to  Subpart  Da. 

Development  of  NSPS  limiting 
emissions  of  sulfur  oxides,  NO,,  and  PM 
from  steam  generating  units  with  heat 
input  capacities  of  29  MW  (100  million 
Btu/hour)  or  less  is  currently  underway. 
The  type  of  unit  used,  the  physical 
design  characteristics  of  these  units,  the 
cost  impacts  of  emission  control  systems 
on  steam  production  costs,  and  the 
application  of  steam  are  often  different 
for  smaller  steam  generating  units  than 
for  larger  steam  generating  units. 
Because  these  factors  have  been  found 
to  be  materially  different,  separate  study 
of  smaller  steam  generating  units  is 
appropriate.  This  v^U  assure  that  an 
adequate  evaluation  is  conducted  of  the 
technical  and  economic  factors 
associated  with  applying  emission 
controls  to  smaller  steam  generating 
units. 

C.  Selection  of  Best  System  of 
Continuous  Sulfur  Dioxide  Emission 
Reduction 

The  regulatory  analyses  discussed 
below  are  summarized  and  discussed  in 
greater  detail  in  the  set  of  nine  BID 
documents  listed  in  the  introduction  to 
this  preamble.  In  particular,  the 
document  entitled  "Summary  of 
Regulatory  Analysis;  New  Source 


Performance  Standards  for  Industrial- 
Commercial-In8ti,tutional  Steam 
Generating  Units  of  Greater  Than  29 
MW  (100  million  Btu/hour)  Heat  Input 
Capacity"  presents  an  overview  of  the 
analyses  and  regulatory  alternatives 
considered  in  developing  the  prpposed 
standards.  This  document  is  referenced 
extensively  in  the  discussion  below,  and 
is  referred  to  as  "Summary  of 
Regulatory  Analysis"  for  the  sake  of 
brevity. 

The  1977  amendments  to  section  111 
of  the  Clean  Air  Act  require  standards 
of  performance  for  new  fossil  fuel-fired 
steam  generating  units  to  include  both 
an  emission  limit  and  a  requirement  that 
emissions  be  reduced  by  a  specified 
percentage.  Section  111  also  requires 
that  the  emission  limit  and  the 
percentage  reduction  requirement  reflect 
the  performance  of  the  best 
technological  system  of  continuous 
emission  reduction  which  has  been 
adequately  demonstrated,  taking  into 
consideration  the  costs,  energy 
requirements,  and  environmental 
impacts  of  achieving  such  emission 
reduction  (i.e.,  best  demonstrated 
technology).  In  determining  the  degree 
of  emission  reduction  that  has  been 
demonstrated,  section  111  allows 
standards  of  performance  to  distinguish 
among  various  classes,  types,  and  sizes 
of  steam  generating  units  in  order  to 
reflect  best  demonstrated  technology. 

In  light  of  these  Clean  Air  Act 
requirements,  the  analyses  of  alternative 
standards  of  performance  examined 
various  classes,  types,  and  sizes  of 
industrial-commercial-institutional 
steam  generating  units  to  determine  if  a 
percent  reduction  requirement  would 
have  unreasonable  cost,  energy,  or 
environmental  impacts.  In  addition,  the 
analyses  examined  the  incremental  cost, 
energy,  and  environmental  impacts  of  a 
percent  reduction  requirement  over  the 
impacts  of  a  standard  based  on  the  use 
of  low  sulfur  fuels.  Thus,  the 
requirements  set  forth  in  section  111  of 
the  Clean  Air  Act  have  largely 
determined  both  the  type  and  the  scope 
of  the  analyses  that  have  been 
performed  in  support  of  this  rulemaking. 
Another  point  that  should  be  noted  is 
that  the  analyses  are  influenced,  in 
particular,  by  the  energy  scenarios  that 
have  been  used  to  bound  the  regulatory 
analysis.  As  described  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts," 
two  distinct  crude  oil  price  scenarios 
were  considered  in  performing  the 
national  impact  analysis.  One  of  these 
price  scenarios  assumed  a  1985  base 
price  of  $25  per  barrel  with  only 
moderate  future  increases  in  crude  oil 


prices.  resuUiag  in  ■  relatively  kigh 
penetraiiaB  of  oS  ia  the  new  industrial- 
comrmerdal-inslitutiaMal  steam 
generating  uoit  energy  market  Under 
this  high  oil  penetration  •cenuio,  the 
model  used  to  calcalale  naftional 
impacts,  the  Industrial  F^ui  Choice 
Analysis  Model  (IFCAM),  piedicted  that 
under  the  regulatory  basefiae  residnl 
oil  and  natural  gas  woi^  oonipete  far 
the  new  steam  genera tiag  itoit  energy 
demand,  with  residual  oil  capturing 
aboat  65  percent,  and  natural  gas  about 
30  percent,  of  the  1990  enej^gy  demand. 
This  scenario  reflected  a  "best  guess"  as 
to  future  fuel  use  in  new  indiwtaial- 
comraercial-institutional  stesBS 
generatuag  units. 

In  response  to  concerns  that  (his 
scenario  might  significantly 
underestimate  coal  use,  the  other  price 
scenario  assumed  relatively  sharp 
increases  in  future  crude  oH  prices, 
resHJting  ia  a  relatively  hieh  penetration 
of  coai  in  the  new  iadustrial- 
comasercial-institutioaal  itenm 
generating  unit  energy  nwrk^  Under 
this  high  coal  penetration  scenario. 
IPCAM  predicted  that  under  the 
reg«*latory  basehne  coal  and  nateFsl  gas 
wouki  cempete  for  ^e  new  steam 
generating  snit  energy  demand,  with 
coal  capturing  aboat  60  percent  and 
natural  gas  about  40  percent,  of  the  1990 
energy  demand. 

Aoofther  point  that  sboald  be  aoted, 
and  which  has  si^ficaatly  shaped  the 
framework  wUhia  which  (be  basis  of 
standards  of  perfarmaDCC  iar  iodustrial- 
commerciai-institutioiuJ  stf— i 
generati^  units  have  beea  selected,  is 
the  relative  iaaensitivity  of  cost  ia^McU 
to  the  specific  level  of  s  percent 
reduction  reqairemenL  T^iis  relative 
insensitivity  permits  the  selectioa  of  the 
proposed  standards  to  be  dsviied  iato  a 
two-step  pracess.  The  decision 
concecaiag  the  basis  d  tiw  standards 
\fje..  requice  a  percent  reductioa  ia  SOi 
emiesioBB  or  penait  the  ass  af  low  sulfur 
fuels)  caa  be  separated  irooi  the 
decision  regarding  the  specifK: 
reqaireflieiUs  to  iadude  in  the  standards 
(i.e..  se,  70. 90.  etc  percent  reductiaa.  if 
percent  redaction  is  selected  as  the 
basis  of  the  standards;  or  1^,  1^  etc  lb 
SOj/million  Btii  for  coal-rised  stem 
generatii^  units;  orl.6k OlSl OlS.  elc  lb 
SOi/million  B»u  for  oil-fired  steam 
generating  anits.  if  use  of  low  stdfur 
fueb  is  sefected  as  the  basis  for 
standards). 

As  discussed  in  "Sumsnary  oi 
Regdlatery  Anslysis"  uadar 
"ConaiderattoB  of  Natioaal  Impacts," 
thece  is  littie  diHereace  ia  national  cost 
impacts  among  altemative  control  kevels 
requiring  various  pescaat  reductions  in 


SOi  emissiotts.  For  example,  under  die 
high  oil  penetsation  sceaario.  national 
cost  inpacte  raoge  from  S3.4M  adUton/ 
year  to  $3.4t2  auUinn/year  for  the 
various  akematives  coasidered  which 
wouid  require  a  pereeat  redactioa  in 
eoBMsions.  Similarly,  under  the  hifh  coal 
penetratioB  scenario,  national  coat- 
impacts  range  bom  $3,754  niUioa/year 
to  $3,758  million/year  far  the  vanous 
percent  reduction  aheraativas 
considered.  DilfeBences  of  sach  sbmU 
relative  magnitude  weald  not  lemil  ia 
substantially  different  co*t  impacts  on  a 
national  basis.  CoBsequantly,  it  is  not 
necessary  to  ooasider  numerous  percent 
reduction  levels  ia  deiermining  whether 
a  standard  requiring  a  percent  reduction 
in  eiaissioas  wouid  have  aareasooaUe 
impacts  compared  Id  a  standard  baaed 
on  the  use  of  low  sulfur  fuels.  Rather,  in 
considering  whether  the  standards 
should  tenure  a  percent  reductkai  ia 
SOt  emissions  or  be  based  oa  the  use  of 
low  sulfur  fuels,  a  siagle  percent 
reduction  level  can  be  used  as 
representative  of  the  iaipacts  associated 
with  standards  requiring  a  percent 
redMcMan  in  SO*  emissions. 

For  puiposes  of  the  analysis  Cacasing 
on  whether  the  basis  of  the  standards 
should  be  percent  reduction 
requirements  ar  the  ase  of  law  sulfur 
fuels,  a  90  percent  ledMCtion  requiresaent 
wa8^Belected  to  represent  the  ran^e  of 
percent  reduction  rsquwementi  that 
could  be  included  ia  standasds  of 
performaace.  This  percent  redactioa 
level  was  selected  for  this  purpose  for 
seversl  reasoas.  tt  uprascnti  the  level 
of  petfonaance  which  hsa  haea 
dcmoMrtratrd  by  various  PGD  ^wteia 
technologiea.  as  discassed  ia  "Sunmary 
of  Regulatory  Analysis"  under 
"Petfonnance  of  Demonstiatsd  EsMssioa 
Contool  Technnhngjes,"  and  it  is 
consistent  with  Am  intent  of  Section  111 
of  the  Clean  Air  Act  that  standowkaf 
perfonnaoce  reflect  the  perfonasDce  ti 
best  demonstrated  emiaaioa  ooatael 
technologies,  ha  addition,  as  disnMsnri 
in  'SHmnary  of  R«gulato(y  Aaa^yMs" 
under  "Considenliaa  of  Deiaoastrated 
Emasion  Control  Technokigy  Costs,"  a 
80  percent  reduction  rBqugeaiont  is 
more  cost  effsc^ve  than  loMrcr  perceat 
redaction  requiseataQta.  sach  as  50  or  70 
perceat. 

As  also  discussed  ia  "Summary  af 
Regulatory  Aaalyais"  vadet 
"Coasideration  at  National  trnpocto." 
there  are  relative^  ^leater  diOssences 
ia  aanualiaed  onats  among  alternative 
control  levels  baaed  oo  the  use  of  low 
sulfur  iuels.  This  is  particularly  true 
under  the  high  oil  penetration  scenario 
where  animahaed  costs  for  the  nH>rc 
striageot  control  level  (ie..  Control  L«vel 


II)  are  about  $50  raidion/year  greater 
than  the  costs  associated  %vith  (he  less 
striagent  c(»ttal  level  (La..  Coo^  Level 
I).  Consequently,  ia  the  case  of  law 
sulfur  fuel-based  standards  for  oil-fired 
steam  generating  units,  two  altemattves 
were  used  in  the  analysis  to  represent 
standards  based  on  the  use  of  low  sulfur 
oil:  an  emission  level  of  944  ng  SOi/HOS 
lb  SOi/anl&on  Btu)  and  an  emissna 
level  of  888  ng  SO./I  tie  lb  SO>/miHion 
Bta)  heat  input. 

Under  the  high  coal  penetration 
scenario,  however,  the  tfifferenoe  in 
annaaltced  costs  among  altemative  low 
sulfur  fuel  standards  is  less,  amoiutting 
to  onder  $10  million/year.  Consequently. 
in  evahMting  the  impacts  of  standards 
based  on  the  use  of  low  sulfur  coal,  a 
single  altemative  was  used  to  represent 
standards  based  on  the  use  of  low  salfur 
coali  An  emission  level  of  518  ng  SO»/I 
(1.2  H>  SOb/miflioB  Btu)  heat  tapat. 

In  suuuuaiy.  several  points  should  be 
kept  in  mind  in  reviewing  the  discussion 
presented  below  summarizing  selection 
of  tlie  proposed  standards.  First,  the 
analysis  has  focused  on  the  incremental 
enviromnental,  cost  and  energy  impacts 
associated  with  standards  that  indude  a 
percent  reduction  requirement  over 
those  associated  with  standards  based 
on  the  use  of  low  sulfur  fuels.  In 
evaluating  these  hi^Mcts,  the  analysis 
has  distinguished  among  various 
classes,  types,  and  sizes  of  steam 
generating  units. 

Second,  impacts  of  various  standards 
have  been  estimated  for  two  widely 
different  scenarios  of  future  fuel  use  in 
Indus  txial-commeicial-institutional 
steam  generating  units.  For  the  reasons 
mentioned  above,  these  scenarios 
cannot  be  used  to  assess  quantitatively 
the  impact  of  various  standanli  on 
market  interactions  between  coal  aad 
oiL 

Finally,  and  pethsps  most 
significantly,  the  talativs  insensitivity  of 
cost  impacU  to  the  specific  level  at  a 
percent  raduction  raqoiremaat  penalts 
the  selection  of  sUndaids  of 
performance  te  he  suhdividsd  into  a 
two-step  process.  First,  the  basis  of 
standards  can  be  considered  aad 
selected  using  a  singkB  perceat  reduction 
reqiarsaoeat  to  repsasent  the  fuU  raage 
of  percent  reductian  requiMoseats  diat 
could  be  inchided  in  standard  of 
performance.  AAsoi.  in  the  case  at  cooi.  a 
single  amissioB  Mnyi.  and  in  the  caae  of 
oil.  two  emisstoa  hmks.  can  ha  asad  to 
represent  the  range  of  omission  hnuto 
that  could  be  inchided  in  standards  of 
perfonnancs  based  on  the  ase  of  low 
sulfur  fuels.  Second,  after  selecting  the 
basis  of  the  proposed  standards,  the 
specific  percent  redaction  requirements 
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or  the  specific  emission  Umits  reflecting 
the  uae  of  low  sulfur  fuels  which  should 
be  included  in  the  proposed  standards 
can  be  considered  and  selected. 

1.  Basis  of  Standard  for  Coal-Fired 
Steam  Generating  Units 

In  addition  to  the  points  outlined  and 
discussed  above,  it  should  also  be  noted 
that  the  regulatory  analysis  examined 
the  potential  impacts  of  NSPS  from  three 
different  perspectives:  The  perspective 
of  overall  national  impacts;  the 
perspective  of  specific  industries  subject 
to  the  standards;  and  the  perspective  of 
individual  steam  generating  units 
subject  to  the  standards.  At  the  national 
level,  the  regulatory  analysis  examined 
the  cost  and  emission  impacts 
associated  with  both  standards 
requiring  a  percent  reduction  in  SOi 
emissions  and  standards  based  on  the 
use  of  low  sulfur  coal.  At  the  specific 
industry  level,  the  analysis  focused 
more  narrowly  on  selected  industries 
considered  most  likely  to  experience 
adverse  economic  impacts  associated 
with  standards  requiring  a  percent 
reduction  in  emissions.  Finally,  at  the 
individual  steam  generating  unit  level 
the  cost  and  emission  impacts 
associated  with  standards  requiring  a 
percent  reduction  in  SOi  emissions  and 
standards  based  on  the  use  of  low  sulfur 
coal  were  examined  from  the 
perspective  of  various  sizes,  types,  and 
geographic  locations  of  steam  generating 
units. 

National  Impacts.  As  noted  above 
and  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts," 
the  national  impacts  associated  with 
NSPS  for  fossil  fuel-fired  steam 
generating  units  were  analyzed  through 
the  use  of  a  computer  model  known  as 
IFCAM.  As  also  noted  above,  the  high 
coal  penetration  scenario  was  used  to 
assess  the  potential  impacts  of  a  set  of 
regulatory  alternatives  limiting  SOi 
emissions  from  coal-fired  steam 
generating  units.  The  regulatory 
alternatives  were  structured  to  examine 
impacts  as  a  function  of  steam 
generating  unit  size  (heat  input 
capacity). 

The  regulatory  alternatives  become 
progressively  more  stringent  by  first 
requiring  only  steam  generating  units 
with  heat  input  capacities  greater  than 
73  MW  (250  million  Btu/hour)  to  achieve 
a  percent  reduction  in  SOt  emissions, 
but  then  requiring  steam  generating 
units  with  progressively  lower  heat 
input  capacities  to  achieve  a  percent 
reduction  in  SOt  emissions  as  well.  The 
most  stringent  regulatory  alternative 
requires  all  coal-fired  industrial- 
commercial-institutional  steam 


generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SOi  emissions.  The  least 
stringent  regulatory  alternative  is  based 
on  the  use  of  low  sulfur  coal  for  all  coal- 
fired  industrial-commerdal-institutional 
steam  generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
million  Btu/hour). 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts" 
and  shown  in  Table  6-7.  assuming  a 
high  coal  penetration  in  new  fossil  fuel- 
fired  steam  generating  units,  standards 
based  on  the  use  of  low  sulfur  coal  for 
all  new  coal-fired  steam  generating  units 
with  heat  input  capacities  of  greater 
than  29  MW  (100  million  Btu/hour) 
result  in  a  projected  reduction  in 
national  SOi  emissions  of  192,000  Mg/ 
year  (212,000  tons/year)  over  the 
regulatory  baseline  in  the  fifth  year 
following  proposal  of  standards  (i.e., 
1990).  In  comparison,  standards 
requiring  all  new  coal-fired  steam 
generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  emissidns  result  in 
projected  national  SOi  emission 
reductions  of  281,000  Mg/year  (310,000 
tons/year)  over  the  regulatory  baseline 
in  1990. 

Of  the  difference  in  projected 
reductions  in  national  SOi  emissions 
between  these  two  alternatives  (about 
89,000  Mg/year),  somewhat  less  than 
half  (about  44,000  Mg/year]  resulu  from 
standards  requiring  all  new  coal-fired 
steam  generating  units  with  heat  input 
capacities  greater  than  73  MW  (250 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SOj  emissions.  Additional 
national  SOs  emission  reductions  of 
15,000  Mg/year  (17,000  tons/year), 
21,000  Mg/year  (23,000  tons/year),  and 
9,000  Mg/year  (10,000  tons/year)  result 
iroTD.  requiring  all  new  coal-fired  steam 
generating  units  with  heat  input 
capacities  of  greater  than  58  MW  (200 
million  Btu/hour),  44  MW  (150  million 
Btu/hour),  and  29  MW  (100  miUion  Btii/ 
hour),  respectively,  to  achieve  a  percent 
reduction  in  SO>  emissions. 

This  analysis,  therefore,  projects  that 
standards  requiring  all  new  coal-fired 
steam  generating  units  to  achieve  a 
percent  reduction  in  SO»  emissions 
result  in  greater  reductions  in  national 
SOt  emissions  than  standards  based  on 
the  use  of  low  sulfur  coal.  Moreover,  the 
analysis  also  projects  that  standards 
requiring  all  new  coal-fired  steam 
generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  to  achieve  a  percent 


reduction  in  SOt  emissions  result  in 
significantiy  greater  national  SO* 
emission  reductions  than  standards 
requiring  only  relatively  larger  coal-fired 
steam  generating  units  to  achieve  a 
percent  reduction  in  emissions. 

As  is  also  shown  in  Table  8-7, 
assuming  a  high  coal  penetration  in  new 
fossil  fuel-fired  steam  generating  units, 
NSPS  based  on  the  use  of  low  sulfur 
coal  for  all  new  coal-fired  steam 
generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
million  Btu/hour)  result  in  a  projected 
national  annualized  cost  increase  of  $18 
million/year  over  the  regulatory 
baseline  in  1990.  This  represents  an 
increase  of  less  than  1  percent  in  the 
total  national  annualized  costs 
associated  with  operation  of  all  new 
fossil  fuel-fired  steam  generating  units 
projected  to  be  constructed  between 
1986  and  1990. 

In  comparison,  standards  requiring  all 
new  coal-fired  steam  generating  units 
with  heat  input  capacities  of  greater 
than  29  MW  (100  million  Btu/hour)  to 
achieve  a  percent  reduction  in  emissions 
result  in  projected  national  annualized 
cost  increases  of  about  $32  million/year 
over  the  regulatory  baseline  in  1990. 
This  represents  an  increase  in  total 
national  annualized  costs  of  about  1 
percent. 

Of  the  difference  in  projected 
increases  in  total  national  annualized 
costs  between  these  two  alternatives 
(about  $14  million /year),  nearly  all  ($11 
miUion/year)  results  from  standards 
requiring  all  new  coal-fired  steam 
generating  imits  with  heat  input 
capacities  greater  than  44  MW  (150 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SOt  emissions.  As  shown  in 
Table  8-7,  the  analysis  indicates  that 
regulatory  alternatives  requiring  only 
relatively  larger  coal-fired  steam 
generating  units  (i.e.,  those  with  heat 
input  capacities  of  greater  than  73  MW) 
to  achieve  a  percent  reduction  in  SOt 
emissions  result  in  marginally  greater 
total  national  annualized  costs  than 
alternatives  requiring  all  new  coal-fired 
steam  generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  emissions. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts," 
this  apparent  anomaly  is  explained  by 
the  larger  number  bf  natural  gas-fired 
steam  generating  units  that  are 
projected  in  response  to  increasingly 
stringent  regulatory  alternatives.  In 
response  to  standards  that  require  coal- 
fired  steam  generating  units  with  lower 
and  lower  heat  input  capacities  to 


achieve  a  percent  reduction  in 
emissions,  an  increasing  number  of 
these  steam  generating  units  are 
projected  to  fire  natural  gas  instead  of 
coal  to  avoid  the  costs  associated  with 
installing  and  operating  FGD  systems. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts," 
IFCAM  selects  the  least  cost  alternative 
available  to  comply  with  each 
regulatory  alternative  examined.  This 
includes  the  option  of  firing  an 
alternative  fuel,  such  as  natural  gas,  as 
well  as  installation  of  an  FGD  system. 
The  least  cost  alternative  is  selected  on 
the  basis  of  the  after-tax  net  present 
value  associated  with  each  option 
available  to  comply  with  the  regulatory 
alternative  in  question.  The  IFCAM 
projects  total  national  annualized  costs 
for  each  regidatory  alternative 
examined,  however,  using  the 
annualized  costs — not  the  after-tax  net 
present  value —  associated  with  each 
projected  new  steam  generating  unit. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Demonstrated 
Emission  Control  Technology  Costs" 
and  shown  in  Table  6-19,  while  firing 
natural  gas  instead  of  coal  may  result  in 
an  increase  in  after-tax  net  present 
value,  it  can  also  result  in  a  decrease  in 
annualized  costs.  Thus,  it  is  possible  for 
total  projected  national  annualized  costs 
to  decrease  in  response  to  increasingly 
stringent  regulatory  alternatives. 

Under  the  assumption  of  high  coal 
penetration  in  new  fossil  fuel-fired 
steam  generating  units,  therefore,  this 
analysis  indicates  that  the  increase  in 
total  national  annualized  costs 
associated  with  standards  requiring  all 
new  coal-fired  steam  generating  units  to 
achieve  a  percent  reduction  in  SOi 
emissions  is  small  compared  to  the 
increase  in  total  national  annualized 
costs  associated  with  standards  based 
on  the  use  of  low  sulfur  coal. 

Based  on  the  projected  national 
emission  reductions  and  armualized  cost 
increases  described  above,  the  national 
average  cost  efiectiveness  of  NSPS 
based  on  the  use  of  low  sulfur  coal  for 
all  new  coal-fired  steam  generating  units 
with  heat  input  capacities  of  greater 
than  29  MW  (100  milUon  Btu/hour)  is 
about  $92/Mg  ($85/ton)  of  SOi  removed. 
In  comparison,  standards  requiring  all 
new  coal-fired  steam  generating  units 
with  heat  input  capacities  of  greater 
than  29  MW  (100  million  Btu/hour)  to 
achieve  a  percent  reduction  in  emissions 
result  in  a  national  average  cost 
effectiveness  of  $110/Mg  ($100/ton)  of 
SOi  removed. 

The  national  incremental  cost 
effectiveness  of  a  standard  requiring  all 


new  coal-fired  steam  generating  units 
with  heat  input  capacities  of  greater 
than  29  MW  (100  million  Btu/hour)  to 
achieve  a  percent  reduction  in  emissions 
over  a  standard  based  on  the  use  of  low 
sulfur  coal  is  about  $150/Mg  ($140/ton) 
of  SOi  removed.  As  discussed  in 
"Summary  of  Regulatory  Analysis" 
under  "Consideration  of  National 
Impacts"  and  shown  in  Table  8-7,  this  is 
considerably  less  than  the  national 
incremental  cost  effectiveness  (about 
$635/Mg  of  SOt  removed)  of  a  standard 
requiring  only  new  coal-fired  steam 
generating  units  with  heat  input 
capacities  of  greater  than  73  MW  (250 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SOt  emissions  over  a 
standard  based  on  the  use  of  low  sulfur 
coal  for  all  new  coal-fired  steam 
generating  units.  The  national 
incremental  cost  effectiveness  of  a 
standard  requiring  all  new  coal-fired 
steam  generating  units  to  achieve  a 
percent  reduction  in  SOt  emissions  over 
the  next  most  stringent  regulatory 
alternative,  requiring  only  new  coal- 
fired  steam  generating  units  with  heat 
input  capacities  of  greater  than  44  MW 
(150  milhon  Btu/hour)  to  achieve  a 
percent  reduction  in  SOi  emissions,  is 
also  less,  about  $330/Mg  ($300/ ton)  of 
SOi  removed. 

This  apparent  anomaly  of  decreasing 
national  incremental  cost  effectiveness 
with  increasingly  stringent  regulatory 
alternatives  results  from  the  larger 
number  of  natural  gas-fired  steam 
generating  units  that  are  projected  under 
increasingly  stringent  standards.  As 
mentioned  above  and  discussed  in 
"Summary  of  Regulatory  Analysis" 
under  "Consideration  of  National 
Impacts,"  increased  firing  of  natural  gas 
instead  of  coal  can  lead  to  decreased 
national  annualized  costs.  In  addition, 
increased  firing  of  natural  gas  results  in 
large  reductions  in  SOt  emissions.  As  a 
result,  the  national  incremental  cost 
effectiveness  of  increasingly  stringent 
standards  can  decrease  and,  as  shown 
in  Table  8-7,  can  even  become  negative 
in  some  cases. 

Under  the  assumption  of  high  coal 
penetration  in  new  fossil  fuel-fired 
steam  generating  units,  therefore,  this 
analysis  indicates  that  the  national 
average  cost  effectiveness  of  standards 
requiring  new  coal-fired  steam 
generating  uiuts  to  achieve  a  percent 
reduction  in  SOt  emissions  is  not 
substantially  higher  than  the  national 
average  cost  effectiveness  of  standards 
based  on  the  use  of  low  sulfur  coal.  In 
addition,  this  analysis  indicates  that  the 
national  incremental  cost  effectiveness 
of  standards  requiring  coal-fired  steam 
generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 


million  Btu/hour)  to  achieve  a  percent 
reduction  in  emissions  over  standards 
based  on  the  use  of  low  sulfur  coal  is 
about  $165/Mg  ($150/ ton)  of  SOi 
removed. 

As  also  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts" 
and  shown  in  Table  8-7,  assuming  a 
high  coal  penetration  in  new  fossil  fuel- 
fired  steam  generating  uiuts,  NSPS 
based  on  the  use  of  low  sulfur  coal  for 
all  new  coal-fired  steam  generating  units 
with  heat  input  capacities  of  greater 
than  29  MW  (100  million  Btu/hour) 
result  in  a  projected  reduction  in 
national  coal  consimiption  of  40  million 
G)/year  (36  tiillion  Btii/year)  in  1990 
compared  to  the  regulatory  baseline. 
This  decline  in  national  coal  use  is 
projected  to  be  offset  by  an  equivalent 
increase  in  natural  gas  use.  Standards 
requiring  all  new  coal-fired  steam 
generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SOt  emissions  result  in  a 
projected  reduction  in  national  coal 
consumption  of  140  million  GJ/year  (137 
trillion  Btu/year)  in  1990  compared  to 
the  regulatory  baseline.  This  decline  in 
coal  use  is  also  projected  to  be  offset  by 
an  equivalent  increase  in  natural  gas 
use. 

The  difference  between  these  two 
alternatives  in  projected  reductions  in 
national  coal  use  (about  100  trillion  Btii/ 
year)  in  1990  is  distributed  relatively 
uniformly  among  the  intermediate 
regulatory  alternatives  examined.  As 
increasingly  smaller  coal-fired  steam 
generating  units  are  required  to  achieve 
a  percent  reduction  in  emissions,  an 
increasingly  greater  number  of  these 
units  are  projected  to  fire  natural  gas 
instead  of  coal.  The  impact  of  this  fuel 
choice  on  national  coal  and  natural  gas 
markets  would  be  negligible,  however. 
As  shown  in  Table  8-9  of  "Summary  of 
Regulatory  Analysis,"  a  decline  in  coal 
consumption  of  140  million  GJ/year  (137 
trillion  Btu/year)  in  1990  represents  a 
reduction  in  projected  industrial  coal 
consumption  of  less  than  3  percent,  and 
a  reduction  in  projected  total^national 
coal  consumption  of  less  than  1  percent. 
As  also  shown  in  Table  8-9,  no 
disproportionate  impacts  on  Midwestern 
coal  markets  were  projected.  Similarly, 
as  shown  in  Table  8-8.  projected 
national  natural  gas  consumption  by  the 
industrial  sector  would  increase  in  1990 
by  a  maximum  of  about  2  percent  under 
standards  requiring  all  new  coal-fired 
steam  generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SOi  emissions. 
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AMiiming  a  high  coal  penetration  in 
new  fossil  fuel-fired  steam  generating 
units,  therefore,  this  analysis  indicates 
that  the  potential  impact  of  standards 
requiring  a  percent  reduction  in  SOi 
emissions  for  all  new  coal-fired  steam 
generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
miUion  Btu/hour)  on  projected  national 
coal  and  natural  gas  consumption  by  the 
industrial  sector  in  1990  is  smalL 
As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Secondary 
Environmental  Impacts,"  potential 
secondary  environmental  impacts 
associated  with  standards  of 
performance  that  include  a  percent 
reduction  requirement  have  also  been 
analyzed.  These  potential  secondary 
environmental  impacts  include  Uquid 
and  solid  waste  impacts. 

As  shown  in  Table  8-7,  assuming  a 
high  coal  penetration  in  new  fossil  fuel- 
fired  steam  generating  units,  the  amount 
of  liquid  waste  generated  increases,  and 
the  amount  of  sohd  waste  generated 
decreases,  as  smaller  and  smaller  units 
are  required  to  acliieve  a  percent 
reduction  in  SOi  emissions.  As 
discussed  in  "Summary  of  Regulatory 
Analysis"  under  "Consideration  of 
Demonstrated  Emission  Control 
Technology  Costs,"  sodium  scrubbing  is 
frequently  the  least  costly  FGD  system 
for  use  on  industrial-commercial- 
institutional  steam  generating  units.  As 
a  result,  these  impacts  generally  reflect 
the  use  of  sodium  scrubbing  as  die 
control  system  used  to  achieve  a  percent 
reduction  in  SOk  emissions.  As  also 
discussed  in  "Summary  of  Regulatory 
Analysis"  imder  "Consideration  of 
Secondary  Environmental  Impacts," 
sodium  scrubbing  produces  the  greatest 
quantity  of  Uquid  wastes  of  all  the  FGD 
systems  examined.  Therefore,  to  the 
extent  that  other  FGD  technologies 
(such  as  lime  spray  drying)  are  selected 
to  comply  with  a  standard  requiring  a 
percent  reduction  in  SOi  emissions,  the 
amoimt  of  liquid  waste  would  decrease 
and  the  amount  of  solid  waste  would 
increase. 

Most  industhal-commercial- 
institutional  steam  generating  units  are 
part  of  a  manufactining  plant  which 
normally  generates  substantial  amounts 
of  liquid  and  solid  waste  from  the 
manufacturing  process  itself.  The 
amount  of  waste  generated  by  the 
control  of  SOi  emissions  &om  these 
steam  generating  units,  therefore,  would 
represent  only  a  small  portion  of  the 
total  wastes  generated  by  the  plant  in 
most  cases.  In  addition,  the  constituents 
of  the  FGD  waste  byproducts  are  not 
classified  as  toxic  or  hazardous  under 


the  Resource  Conservation  and 
Recovery  Act  (RCRA).  As  a  result,  they 
can  be  easily  disposal  of,  along  with  the 
other  plant  wastes,  by  conventional 
methods  without  leading  to  significant 
secondary  environmental  impacts. 
In  summary,  therefore,  standards 
requiring  a  percent  reduction  in  SOi 
emissions  would  result  in  an  increase  in 
the  amounts  of  liquid  and  sohd  waste 
generated  by  induatrial-commercial- 
institutional  steam  generating  units. 
However,  the  quantities  would  be  small 
compared  to  the  total  existing  amounts 
of  hquid  and  sohd  wastes  generated  by 
industrial  plants  at  which  these  steam 
generating  units  are  located.  In  addition, 
the  nontoxic  and  nonhazardous  nature 
of  the  FGD  wastes  permits  their  disposal 
using  conventional  techniques  such  as 
ponding,  landfilling,  sewerage,  or  direct 
discharge. 

Industry-Specific  Economic  Impacts. 
The  analysis  discussed  above  of 
potential  national  impacts  associated 
with  standards  of  performance  for  new 
coal-fired  steam  generating  units 
represents  an  assessment  of  the 
aggregate  nationwide  impact  of 
standards  requiring  a  percent  reduction 
in  SOx  emissions.  Because  of  the 
aggregate  nature  of  this  analjrsis  of 
national  impacts,  it  was  unable  to 
assess  the  potential  impact  of  standards 
requiring  a  percent  reduction  in  SOi 
emissions  on  specific  individual  sectors 
within  the  national  economy. 
Accordingly,  as  discussed  in  "Summary 
of  Regulatory  Analysis"  under 
"Consideration  of  Industry-Specific 
Economic  Impacts,"  the  regulatory 
analysis  also  examined  the  potential 
economic  impacts  of  a  standard 
requiring  a  percent  reduction  In  SOi 
emissions  on  major  industrial  steam 
users. 

Before  discussing  the  analysis  of 
industry-specific  economic  impacts,  it 
should  be  noted  that  the  analysis 
represents  a  "worse  case"  analysis  of 
potential  economic  impacts.  For 
example,  the  assessment  of  potential 
increases  in  national  product  prices  (i.e., 
inflationary  impact)  and  product  prices 
at  the  manufacturing  plant  level 
assumes  full  cost  pass-through  of  all 
increased  costs  to  increased  product 
prices.  Similarly,  the  assessment  of 
potential  decreases  in  industry 
profitabihty  (l.e.,  decreased  retum-on- 
assets)  assumes  full  cost  absorption  of 
all  increased  costs.  In  practice,  a  portion 
of  the  increased  costs  associated  with 
standards  of  performance  limiting  SOi 
emissions  from  all  new  fossil  fuel-fired 
industrial-commercial-institutional 
steam  generating  units  will  be  "passed 
through"  to  product  prices  and  the 


remainder  "absorbed."  Thus,  the 
assessment  of  potential  impacts 
resulting  from  the  assumptions  of  full 
cost  pass-through  or  full  cost  absorption 
should  be  viewed  as  "worse  case" 
as8essm«nts. 

In  addition,  the  analysis  of  potential 
industry-specific  economic  impacts  also 
overlooks  the  possibility  of  fuel 
switching.  The  analysis  assumes  all  new 
fossil  fuel-fired  stream  generating  units 
installed  within  the  various  industries 
examined  will  fire  coal  regardless  of  the 
relative  economics  of  alternative  fuels, 
such  as  natural  gas.  As  discussed  above, 
however,  the  national  impact  analysis 
indicates  that  firing  natural  gas  instead 
of  coal  in  response  to  standards 
requiring  a  percent  reduction  in  SO» 
emissions  is  frequently  less  expensive 
than  installation  and  operation  of  an 
FGD  system.  Consequently,  since  the 
analysis  of  potential  industry-specific 
economic  impacts  assumes  aQ  new 
fossil  fuel-fired  steam  generating  units 
will  fire  coal  and,  in  response  to     , 
standards  requiring  a  percent  reduction 
in  SOj  emissions,  these  units  will  install 
and  operate  FGD  systems,  these  impacts 
are  overstated  and  also  represent  a 
"worse  case"  assessment  of  potential 
economic  impacts. 

Finally,  as  mentioned  below  and 
discussed  in  "Summary  of  Regulatory 
Analysis"  under  "Consideration  of 
Industry-Specific  Economic  Impacts," 
those  industries  with  high  steam-to- 
product  cost  ratios  or  low  armual 
capacity  utilization,  such  as  seasonal 
industries,  were  selected  for  analysis  of 
potential  economic  impacts  at  the 
manufactiuing  plant  level.  The  potential 
economic  impacts  associated  with 
standards  requiring  a  percent  reduction 
in  SOi  emissions  will  be  greater  for 
these  industries  than  other  industries. 
Consequently,  this  aspect  of  the  analysis 
also  makes  it  a  "worse  case"  analysis  in 
the  sense  that  it  examined  impacts  only 
in  those  industries  anticipated  to 
experience  the  most  severe  economic 
impacts. 

To  assess  the  potential  impact  on 
product  prices  at  the  national  level  (i.e., 
national  inflationary  impacts) 
associated  with  standards  requiring  a 
percent  reduction  in  SO»  emissions,  the 
industry-specific  economic  analysis 
examined  potential  impacts  on  product 
price  for  eight  steam-intensive  industrial 
categories  which  together  consume 
about  70  percent  of  all  industrial  steam 
production.  As  discussed  in  "Summary 
of  Regulatory  Analysis"  under 
"Consideration  of  Industry-Specific 
Economic  Impacts."  the  product  price 
impacts  on  these  eight  major  industrial 
categories  ranged  from  0.01  to  0.03 


percent,  indicating  that  the  potential 
impact  on  product  prices  at  the  national 
level  of  standards  requiring  a  percent 
reduction  in  SOi  emissions  is  negligible. 

To  assess  the  potential  economic 
impacts  of  standards  requiring  a  percent 
reduction  in  SOi  emissions  on  specific 
industries  at  the  individual 
manufacturing  plant  level,  several 
Industries  were  selected  for  analysis.  As 
mentioned,  industries  with  either  high 
steam-to-product  cost  ratios  or  low 
annual  capacity  utilization  rates  were 
selected  to  provide  a  "worse  case" 
viewpoint. 

The  results  of  this  analysis  are 
summarized  in  Table  9-1  of  "Summary 
of  Regulatory  Analysis."  As  shown, 
assuming  full  cost  pass-through  to 
product  prices,  the  potential  increase  in 
product  prices  as  a  result  of  standards 
requiring  all  new  coal-fired  steam 
generating  units  to  achieve  a  percent 
reduction  in  SOa  emissions  could  range 
from  less  than  0.1  percent  to  1.5  percent. 
Similarly,  assuming  full  cost  absorption, 
potential  increases  in  product  value 
added  range  from  less  than  0.1  percent 
to  5.0  percent,  and  potential  decreases 
in  manufacturing  plant  profitabihty  or 
return  on  assets  range  from  less  than  0.1 
to  2.8  percent.  None  of  these  projected 
impacts  are  considered  unreasonable. 

Impacts  on  Individual  Steam 
Generating  Units.  The  analysis  of 
industry-specific  impacts  discussed 
above  examined  the  potential  Impacts  of 
standards  requiring  a  percent  reduction 
in  SOj  emissions  within  specific 
industries  at  the  manufacturing  plant 
level.  This  analysis,  however,  was 
unable  to  assess  potential  impacts  at  the 
individual  steam  generating  unit  level. 
ConsequenUy,  the  regulatory  analysis 
also  examined  the  cost  and  emission 
impacts  associated  with  standards 
requiring  a  percent  reduction  in  SOt 
emissions  and  standards  based  on  the 
use  of  low  sulfur  coal  in  terms  of 
individual  steam  generating  units.  In  this 
analysis,  potential  impacts  were 
examined  for  individual  steam 
generating  units  as  a  function  of  steam 
generating  unit  location,  size,  and 
capacity  factor.  As  in  the  industry- 
specific  economic  impact  analysis 
discussed  above,  this  analysis  also 
overlooks  the  possibility  of  fuel 
switching  in  response  to  a  standard 
requiring  a  percent  reduction  in  SOi 
emissions.  Thus,  for  the  same  reasons 
mentioned  above,  this  analysis  should 
also  be  viewed  as  a  "worse  case" 
analysis  in  terms  of  potential  impacts. 

To  determine  whether  there  were  any 
significant  dlHerences  associated  with 
standards  based  on  the  use  of  low  sulfur 
coal  or  standards  requiring  a  percent 
reduction  in  SO*  emissions  on  individual 


steam  generating  units  with  differences 
in  geographic  location,  impacts  were 
examined  ior  steam  generating  units 
located  in  EPA  Regions  V  and  VIII. 
These  regions  were  selected  to  represent 
typical  eastern  and  western  geographic 
locations,  respectively.  Coal-fired  steam 
generating  units  with  heat  input 
capacities  of  29,  44.  73.  and  117  MW 
(100, 150,  250,  and  400  million  Btu/hour) 
operating  at  an  annual  capacity 
utilization  factor  of  0.6  were  selected  to 
represent  typical  coal-fired  industrial- 
commercial-institutional  steam 
generating  units.  The  annual  capacity 
utilization  factor  is  defined  as  the  actual 
annual  heat  input  to  the  steam 
generating  unit  divided  by  the  maximum 
annual  heat  input  to  the  unit  if  it  were 
operated  at  design  capacity  for  24  hours 
per  day,  365  days  per  year  (8,760  hours 
per  year). 

The  emission  reductions  achieved  by 
alternative  control  levels  or  standards 
based  on  either  the  use  of  low  sulfur 
coal  or  on  a  percent  reduction  in  SOi 
emissions  were  calculated  for  each  size 
of  representative  steam  generating  unit 
and  are  shown  in  Tables  6-11  and  6-12 
of  "Summary  of  Regulatory  Analysis" 
for  a  typical  44  MW  (150  million  Btu/ 
hour)  unit.  In  Region  V.  an  alternative 
control  level  or  standard  based  on  the 
use  of  low  sulfur  coal  achieves  SOj 
emission  reductions  of  410  Mg/year  (460 
tons/year)  over  the  regulatory  baseline. 
An  alternative  control  level  or  standard 
requiring  a  percent  reduction  in  SO* 
emissions  results  in  emission  reductions 
of  600  Mg/year  (660  tons/year)  over  the 
regulatory  baseline.  In  Region  VIII,  an 
alternative  control  level  or  standard 
based  on  the  use  of  low  sulfur  coal 
achieves  SOi  emission  reductions  of  410 
Mg/year  (460  tons/year)  over  the 
regulatory  baseline.  An  alternative 
control  level  or  standard  requiring  a 
percent  reduction  in  SOt  emissions 
results  in  emission  reductions  of  800 
Mg/year  (880  tons/year)  over  the 
regulatory  baseline.  Thys,  the 
incremental  annual  emission  reductions 
resulting  from  standards  requiring  a 
percent  reduction  in  SOi  emissions  over 
standards  based  on  the  use  of  low  sulfur 
coal  for  a  typical  44  MW  (150  mlUion 
Btu/hour)  heat  input  capacity  steam 
generating  unit  would  be  250  Mg/year 
(275  tons/year]  in  Region  V  and  390  Mg/ 
year  (430  tons/year)  in  Region  VIII. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Demonstrated 
Emission  Control  Technology  Costs" 
and  shown  in  Tables  6-13  and  6-14,  the 
cost  impacts  associated  with  alternative 
control  levels  or  standards  based  on  the 
use  of  low  sulfur  coal,  as  well  as 
alternative  control  levels  or  standards 


requiring  a  percent  reduction  in  SOi 
emissions,  were  calculated  for 
representative  sizes  of  individual  steam 
generating  units.  The  potential  increase 
in  the  annualized  costs  of  new  coal-fired 
steam  generating  units  over  the 
regulatory  baseline  as  a  result  of 
compUance  with  an  alternative  control 
level  or  standard  based  on  the  use  of 
low  sulfur  coal  is  about  3  percent  in 
Region  V  and  about  2  percent  in  Region 
VIU  for  all  steam  generating  unit  sizes 
examined.  The  potential  increase  in 
annualized  costs  as  a  restdt  of 
compliance  with  an  alternative  control 
level  or  standard  requiring  a  percent 
reduction  in  SOj  emissions  over  the 
regulatory  baseline  ranges  from  6  to  8 
percent  in  Region  V  and  from  11  to  12 
percent  in  Region  Vm,  depending  on 
steam  generating  unit  size.  Thus,  the 
incremei]|al  increase  in  annualized  costs 
resulting  from  standards  requiring  a 
percent  reduction  in  emissions  over 
standards  based  on  the  use  of  low  sulfur 
coal  would  be  about  3  to  5  percent  in 
Region  V  and  about  9  to  10  percent  in 
Region  VUl,  depending  on  steam 
generating  unit  size. 

On  the  basis  of  the  emission 
reductions  and  potential  annualized  cost 
increases  noted  above,  the  average  cost 
effectiveness  of  standards  based  on  the 
use  of  low  sulfur  coal  in  Region  V  is 
between  $430/Mg  ($390/ton)  and  $470/ 
Mg  ($430/ ton)  of  SOt  removed.  For 
standards  requiring  a  percent  reduction 
in  SOi  emissions,  the  average  cost 
effectiveness  in  Region  V  ranged  from 
$560/Mg  ($510/ton)  of  SOi  removed  for 
a  typical  117  MW  (400  million  Btii/hour) 
capacity  unit  to  $930/Mg  ($840/ton)  of 
SOi  removed  for  a  typical  29  MW  (100 
million  Btu/hour)  capacity  unit  In 
Region  Vm,  the  average  cost 
effectiveness  of  standards  based  on  the 
use  of  low  sulfur  coal  is  about  $250/Mg 
($220/ ton)  of  SO»  removed  for  all  steam 
generating  unit  sizes.  For  standards 
requiring  a  percent  reduction  in  SO» 
emissions,  the  average  cost 
effectiveness  in  Region  VIII  ranged  from 
$670/Mg  ($610/ ton)  of  SO»  removed  for 
a  typical  117  MW  (400  million  Bhj/hour) 
capacity  unit  to  $930/Mg  ($840/ ton)  of 
SOi  removed  for  a  typical  29  MW  (100 
million  Btu/hour)  capacity  unit 

In  Region  V.  the  incremental  cost 
effectiveness  of  a  standard  requiring  a 
percent  reduction  in  SOi  emissions  over 
a  standard  based  on  the  use  of  low 
sulfur  coal  ranges  from  $1.910/Mg 
($1,730/ ton)  of  SOi  removed  for  a  29 
MW  (100  million  Btu/hour)  heat  input 
capacity  steam  generating  unit  to  $770/ 
Mg  ($700/ ton)  of  SOj  removed  for  a  117 
MW  (400  million  Btu/hour)  heat  input 
capacity  steam  generating  unit 
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Similarty.  in  Region  VIII  the  incremental 
cost  effectiveness  ranges  from  $1,820/ 
Mg  to  $1.210/Mg  ($1.650/ton  to  $1,100/ 
ton)  of  SOi  removed  over  the  range  of 
steam  generating  unit  sizes  examined. 
These  results  indicate  that  standards 
requiring  a  percent  reduction  in  SOi 
emissions  at  typical  coal-fired  steam 
generating  units  (i.e.,  capacity  utilization 
.  factors  in  the  range  of  0.6)  adiieve  a 
significant  reduction  in  emissions  at  a 
reasonable  incremental  cost  compared 
to  standards  based  on  the  use  of  low 
sulfur  coal  for  all  sizes  of  steam 
generating  units  examined. 

As  mentioned  above,  the  potential 
impacts  of  standards  requiring  a  percent 
reduction  in  SOi  emissions  and 
standards  based  on  the  use  of  low  sulfur 
coal  were  also  examined  as  a  function 
of  steam  generating  unit  capacity 
utilization  factor.  In  particular,  impacts 
were  examined  for  a  new  44  MW  (150 
million  Btu/hour)  heat  input  capacity 
coal-fired  steam  generating  unit 
operated  at  an  annual  capacity 
utilization  factor  of  0.3  and  also  at  an 
aimual  capacity  utilization  factor  of  0.15. 

The  emission  reductions  achieved  by 
alternative  control  levels  or  standards 
based  on  either  the  use  of  low  sulfur 
coal  or  on  a  percent  reduction  in  SOi 
emissions  were  calculated  for  a  44  MW 
(150  milUon  Btu/hour)  unit  located  in 
Region  V  and  operating  at  a  capacity 
utilization  factor  of  0.30  and  at  a 
capacity  utilization  factor  of  0.15.  At  a 
capacity  utilization  factor  of  0.3.  an 
alternative  control  level  or  standard 
based  on  the  use  of  low  sulfur  coal 
achieves  SOi  emission  reductions  of  205 
Mg/year  (230  tons /year)  over  the 
regulatory  baseline.  An  alternative 
control  level  or  standard  requiring  a 
percent  reduction  in  SOi  emissions 
results  in  emission  reductions  of  300 
Mg/year  (330  tons /year)  over  the 
regulatory  baseline.  At  a  capacity 
utilization  factor  of  0.15,  an  alternative 
control  level  or  standard  based  on  the 
use  of  low  sulfur  coal  achieves  SOi 
emission  reductions  of  100  Mg/year  (110 
tons/year)  over  the  regulatory  baseline. 
An  alternative  control  level  or  standard 
requiring  a  percent  reduction  in  SOi 
emissions  results  in  emission  reductions 
of  ISO  Mg/year  (165  tons/year)  over  the 
regulatory  baseline.  The  SOi  emission 
reductions  associated  with  a  standard 
requiring  a  percent  reduction  in  Sd 
emissions  are  greater,  therefore,  than 
those  associated  with  a  standard  based 
on  the  use  of  low  sulfur  coal. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Demonstrated 
Emission  Control  Technology  Costs" 
and  shown  in  Tables  6-15  and  6-16.  the 
potential  increase  over  the  regulatory 


baseline  in  annualized  costs  of  a  new  44 
MW  (150  million  Btu/hour)  coal-fired 
steam  generating  unit  associated  with 
standards  based  on  the  use  of  low  sulfur 
coal  for  steam  generating  units  operated 
at  low  capacity  utilization  factors  is 
about  2  percent  or  less  in  Region  V  and 
about  1  percent  in  Region  Vffl.  The 
potential  increase  in  annualized  costs 
over  the  regulatory  baseline  associated 
with  standards  requirirtg  a  percent 
reduction  in  emissions  is  about  9 
percent  in  Region  V  and  about  11 
percent  or  less  in  Region  VIII.  Thus,  the 
incremental  increase  in  annualized  costs 
as  a  result  of  standards  requiring  a 
percent  reduction  in  emissions  over 
standards  based  on  the  use  of  low  sulfur 
coal  for  steam  generating  units  operating 
at  low  capacity  utilization  factors  is 
about  7  to  8  percent  in  Region  V  and 
about  9  to  10  percent  in  Region  VIIL 
The  average  cost  effectiveness  of 
standards  based  on  the  use  of  low  sulfur 
coal  remains  essentially  constant  with 
respect  to  steam  generating  unit 
capacity  utilization  factor.  For  a  44  MW 
(150  million  Btu/hour)  heat  input 
capacity  coal-fired  steam  generating 
unit  the  average  cost  effectiveness  of 
standards  baseid  on  the  use  of  low  sulfur 
coal  is  about  $440/Mg  ($400/ ton)  of  SOi 
removed  in  Region  V  and  about  $280/ 
Mg  ($250/ ton)  of  SO*  removed  in  Region 
Vm.  The  average  cost  effectiveness  of 
standards  based  on  a  percent  reduction 
in  SOi  emissions  increases  with 
decreasing  steam  generating  unit 
capacity  utilization  factor.  For  a  44  MW 
(150  million  Btii/hour)  heat  input 
capacity  coal-fired  steam  generating 
unit  located  in  Region  V.  the  average 
cost  effectiveness  increases  from  $1,270/ 
Mg  ($1.150/ ton)  of  SO»  removed  at  a 
capacity  utilization  factor  of  0.3  to 
$2,130/Mg  ($1.930/ ton)  of  SOi  removed 
at  a  capacity  utilization  factor  of  0.15. 

The  incremental  cost  effectiveness  of 
a  standard  requiring  a  percent  reduction 
in  SOi  emissions  compared  to  a 
standard  based  on  the  use  of  low  sulfur 
coal  ranges  from' about  $3.080/ Mg 
($2,790/ ton)  of  SOi  removed  for  a  new 
44  MW  (150  miUion  Btu/hour)  heat  input 
capacity  coal-fired  steam  generating 
unit  operating  at  a  capacity  utilization 
factor  of  0.30  to  about  $5.110/Mg 
($4.640/ ton)  of  SOi  removed  for  this 
same  size  steam  generating  unit 
operating  at  a  capacity  utiUzation  factor 
of  0.15  in  Region  V.  Similarly,  the 
incremental  cost  effectiveness  ranges 
bom  about  $Z420/Mg  ($2,200/ton)  to 
about  $3.950/Mg  ($3,580/ton)  of  SOi 
removed  in  Region  Vm. 

These  resulu  indicate  that  the  annual 
emission  reductions  achieved  under  a 
standard  requiring  a  percent  reduction 
in  SOi  emissions  compared  to  a 


standard  based  on  the  use  of  low  sulfur 
coal  decrease  as  steam  generating  unit 
capacity  utilization  factor  decreases. 
The  incremental  annualized  cost 
impacts  increase  and  the  incremental 
cost  effectiveness  increases  significantiy 
as  capacity  utilization  factor  decreases. 
As  discussed  above  and  in  "Simimary 
of  Regulatory  Analysis"  under 
"Consideration  of  National  Impacts," 
many  steam  generating  units  fire  natxuvl 
gas  instead  of  coal  in  response  to  a 
standard  requiring  a  percent  reduction 
in  SO»  emissions.  This  fuel  switching 
occurs  predominantly  in  small  steam 
generating  units  and  in  steam  generating 
units  operating  at  low  capacity 
utilization  factore.  An  examination  of 
projected  fuel  selection  as  a  function  of 
steam  generating  unit  capacity 
utilization  factor  indicates  that  even 
imder  the  regulatory  baseline  no  coal- 
fired  steam  generating  units  are 
expected  to  operate  at  capacity 
utilization  factors  of  less  than  30 
percent  At  such  low  capacity  utilization 
factors,  oil  or  natural  gas  are  the  fuels  of 
choice  even  in  the  absence  of  standards 
of  performance.  The  national  impacts 
analysis,  therefore,  projects  that  little,  if 
any.  coal  will  be  fired  in  new  fossil  fuel- 
fired  steam  generating  units  operating  at 
low  capacity  utilization  factors  even 
assuming  a  high  coal  penetration. 
In  addition,  those  low  capacity 
utilization  factor  steam  generating  units 
that  might  select  coal  would  be  most 
likely  to  fire  natural  gas  instead  of  coal 
in  response  to  standards  requiring  a 
percent  reduction  In  SOj  emissions.  As 
discussed  in  "Summary  of  Regulatory 
Analysis"  under  "Consideration  of 
Demonstrated  Emission  Control 
Technology  Costs"  and  as  illustiated  by 
Table  6-19.  the  costs  and  cost 
effectiveness  of  the  emission  reductions 
resulting  from  fuel  switching  are  quite 
reasonable.  ConsequenUy.  the  analysis 
discussed  above  of  the  potential  impacts 
of  standards  requiring  a  percent 
reduction  in  SOi  emissions  on  low 
capacity  utilization  factor  steam 
generating  units  is  considered 
misleading.  As  a  result  the  potential 
impacts  of  standards  requiring  a  percent 
reduction  in  SOi  emissions  from  coal- 
fired  steam  generating  units,  even  those 
operating  at  low  capacity  utilization 
factors,  are  coiuidered  reasonable. 
The  anfdyses  of  national  impacts, 
impacts  on  specific  industries,  and 
impacts  on  individual  steam  generating 
units  have  shown  that  the  impacts  of  a 
standard  requiring  a  percent  reduction 
in  SOi  emissions  are  reasonable  when 
compared  to  standards  based  on  the  use 
of  low  sulfur  coal  and  when  compared 
to  the  regulatory  baseline.  No  sizes. 


types,  or  other  categories  of  coal-fired 
steam  generating  imits  were 
distinguished  for  which  a  standard  of 
performance  including  a  percent 
reduction  requirement  would  result  in 
unreasonable  impacts.  Therefore,  the 
basis  of  the  standard  for  coal-fired 
industrial-commercial-institutional 
steam  generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (1(X) 
million  Btu/hour)  is  a  percent  reduction 
in  SOa  emissions. 

2.  Selection  of  Standard  for  Coal-Fired 
Steam  Generating  Units 

A  variety  of  technologies  have  been 
identified  that  are  capable  of 
continuously  achieving  a  percent 
reduction  in  SOi  emissions  from  coal- 
fired  steam  generating  units.  As 
discussed  in  "Summary  of  Regulatory 
Analysis"  under  "Selection  of 
Demonstrated  Emission  Control 
Technologies,"  these  technologies 
include  both  combustion  modification 
and  post-combustion  control. 

Combustion  modification  tedmiques 
for  SO»  control  include  coal/hmestone 
pellets  (CLP),  limestone  injection 
multistaged  burners  (UMB),  and 
fiuidized  bed  combustion  (FBC).  As 
discussed  in  "Summary  of  Regulatory 
Analysis,"  CLP  and  LIMB  are  currentiy 
considered  to  be  emerging  rather  than 
demonstrated  technologies.  The  FBC 
system,  however,  is  considered  to  be  a 
demonstrated  SOk  control  technology 
for  purposes  of  developing  NSPS. 

Post-combustion  control  technologies 
can  be  further  divided  into  two  groups: 
Wet  and  dry  FGD.  Wet  FCD  processes 
include  lime,  limestone,  dual  alkali,  and 
sodium  wet  scrubbing.  All  wet  FGD 
systems  are  considered  demonstrated 
SOt  control  technologies  for  purposes  of 
developing  NSPS.  Dry  FGD  processes 
include  electron  beam  irradiation,  dry 
alkali  injection,  and  lime  spray  drymg. 
Of  these,  only  lime  spray  drying  is 
currently  considered  to  be  a 
demonstrated  SOi  control  technology. 

Both  short-term  and  long-term  SC^ 
emission  test  data  were  gathered  \o 
assess  the  performance  of  these 
demonstrated  contrt^  technologies  in 
reducing  SOi  emissions  from  coal-fired 
steam  generating  units.  As  discussed  in 
"Summary  of  Regulatory  Analysis" 
under  "Perfimnance  of  Demonstrated 
Emission  Control  Technologies," 
analysis  of  the  data  gathered  on  die 
performance  of  lime,  limestone,  dual 
alkaU.  and  sodium  FGD  systems 
indicates  that  these  technologies  are 
capable  of  continuously  achieving  a  90 
percent  reduction  in  SOk  endssions  from 
coal-fired  steam  generating  units  on  a 
30-day  rolling  average  basis.  Therefoie. 
a  90  percent  reduction  in  Sd  emiasions 


from  coal-fired  steam  generating  units 
on  a  SO-day  rolling  average  basis 
through  the  use  of  wet  FCD  technologies 
is  considered  demonstrated. 

Analysis  of  performance  data 
gathered  to  assess  the  performance  of 
FBC  and  lime  spray  drying  technologies 
indicates  that  these  technologies  have 
the  potential  to  achieve  a  90  percent 
reduction  in  SOi  emissions.  Recently 
gathered  long-term  data  from  at  least 
three  FBC  units  presentiy  operating 
indicate  that  FBC  technologies  are 
capable  of  continuously  achieving  a  90 
percent  reduction  in  SOi  emissions  from 
coal-fired  steam  generating  units  on  a 
30-day  rolling  average  basis.  Therefore, 
a  90  percent  reduction  in  SOi  emissions 
baca  coal-fired  steam  generating  units 
on  a  30-day  rolling  average  basis 
through  the  use  of  FBC  or  lime  spray 
drying  technologies  is  considered 
demonstrated. 

The  cost  impacts  associated  with 
percent  reduction  requirements  ranging 
from  as  low  as  50  percent  reduction  to 
as  high  as  90  percent  reduction  were 
analyzed  for  coal-fired  steam  generating 
units  at  both  the  national  level  and  at 
the  individual  steam  generating  unit 
level.  These  analyses  are  discussed  in 
"Summary  of  Regulatory  Analysis" 
under  "Consideration  of  National 
Impacts"  and  "Consideration  of 
Demonstrated  Emission  Control 
Technology  Costs." 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts," 
national  annualized  cost  impacts  were 
found  to  be  relatively  insensitive  to 
variations  in  the  specific  level  of  the 
percent  reduction  requirement  For 
example,  the  national  average  cost 
effectiveness  associated  with  a  standard 
requiring  a  50  percent  reduction  In  SOi 
emissions  is  $110/Mg  ($100/ton)  of  SOi 
removed  for  all  new  coal-fired  steam 
generating  units  of  greater  than  29  MW 
(100  milUon  Btu/hour)  heat  Input 
capacity,  compared  to  $120/Mg  ($110/ 
ton)  of  SOi  removed  for  standards 
requiring  a  90  percent  reduction  in  SOi 
emissions.  However,  SOi  emissions 
under  a  90  percent  reduction 
requirement  are  reduced  by  an 
additional  13.000  Mg/year  (144K»  tons/ 
year)  below  the  emission  levels 
achieved  under  a  50  percent  reduction 
requirement 

The  cost  impacts  associated  widi  a 
range  of  percent  reduction  requirements 
were  also  examined  for  a  typical  coal- 
fired  industrial-commerdal-inatitntional 
steam  generating  unit  with  a  heat  input 
capacity  of  44  MW  (150  udUion  Bto/ 
hour).  As  shown  in  Table  6-17  of 
"Summary  <rf  Regulatory  Analysis,"  the 
annualized  cost  ^iffgrcnf.aa  of  (qicrating 


an  FGD  system  to  achieve  a  90  percent 
reduction  in  SO*  emissions  versus  a  50 
percent  reduction  in  SOi  emissions 
range  from  about  $30,000 /year  for  low 
sulfur  coal  to  about  $210,000/year  for 
high  sulfur  coal.  The  corresponding 
incremental  emission  reductions 
achieved  under  a  90  percent  reduction 
requirement  range  from  127  Mg/year 
(140  tons/year)  for  low  sulfur  coal  to  755 
Mg/year  (830  tons/year)  for  high  sulfur 
coal.  The  average  cost  effectiveness  of 
operating  an  FGD  system  at  90  percent 
reduction  is  $510  to  $1,560/Mg  ($460  to 
$1,420/ ton)  of  SOi  removed,  compared 
to  $660  to  $2,480/Mg  ($600  to  $2.250/ton) 
of  SOi  removed  for  an  FGD  system 
operated  at  50  percent  reduction. 

Both  analyses,  therefore,  lead  to  the 
same  conclusion:  a  90  percent  reduction 
requirement  is  more  cost  effective  than 
lower  percent  reduction  requirements. 
As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Demonstrated 
Emission  Control  Technology  Costs," 
this  result  emerges  because  the  only 
increased  costs  associated  with 
operating  an  FGD  system  to  achieve  a 
relatively  high  percent  reduction  in  Sd 
emissions  are  the  increased  costs 
resulting  from  increased  chemicals  and 
utilities  consumption  and  increased 
waste  disposal  costs.  These  increased 
costs  are  incremental  in  natiur  and 
relatively  small.  However,  the  increased 
reduction  in  Sd  emissions  resulting 
from  operation  at  a  high  percent 
reduction  level  is  quite  significant. 

In  addition,  in  the  national  impacts 
analysis,  the  cost  effectiveness  of  a  90 
percent  reduction  requirement  compared 
to  the  cost  effectiveness  of  s  lower 
percent  reduction  requirement  is  also 
influenced  by  fuel  switching.  As 
discussed  in  "Summary  of  Regulatory 
Analysis"  under  "Consideration  of 
National  Impacts,"  the  impact  of  fuel 
switching  fit)m  coal  to  natural  gas  in 
response  to  percent  reduction 
requirements  tends  to  decrease  the 
resulting  cost  effectiveness  of  Sd 
control.  While  the  increased  costs 
associated  with  operating  an  FGD 
system  at  a  high  percent  reduction  are 
relatively  small,  in  some  cases  these 
increased  costs  are  sufficient  to  cause 
some  additional  steam  generating  units 
to  fire  natural  gas  instead  of  coal.  This 
tends  to  decrease  further  the  cost 
effectiveness  of  Sd  contit>l  associated 
with  the  90  percent  reduction 
requirement 

Consequentiy.  in  both  the  national 
impact  and  individual  steam  generating 
unit  Impact  analjrses.  a  90  percent 
reduction  requirement  emerges  as  more 


JM  I 


22396 


Federal  Regbter  /  Vol.  51.  No.  118  /  Thursday.  June  19.  1986  /  Proposed  Rules 


Federal  Regtfter  /  Vol.  51.  No.  118  /  Thursday.  June  19.  1986  /  Proposed  Rules  22397 


"cost  effective  than  lower  percent 
reduction  requirements. 

As  discussed  above,  the  abiUty  of  wet 
FGD  technologies,  lime  spray  drying 
systems,  and  FBC  systems  to  achieve 
SOi  emission  reductions  of  90  percent 
on  a  30-day  rolling  average  basis  is 
considered  demonstrated.  Thus,  a  90 
percent  reduction  standard  has  been 
selected  for  new  coal-fired  steam 
generating  units  of  greater  than  29  MW 
(100  million  Btu/hour)  heat  input 
capacity  (except  for  units  using 
emerging  technologies,  as  discussed 
below). 

One  of  the  objectives  of  the  Clean  Air 
Act  Amendments  of  1977  was  to 
encourage  the  use  of  locally  available 
high  sulKu-  coals.  This  objective  was 
taken  into  consideration  in  selecting  the 
SO*  emission  limit  associated  with  the 
percent  reduction  requirements. 

An  analysis  of  U.S.  coal  reserve  data 
indicates  that  only  about  80  percent  of 
U.S.  raw  coal  reserves  could  be  used  to 
comply  with  a  standard  requiring  a  90 
percent  reduction  in  SOi  emissions  and 
an  emission  limit  of  258  ng  SOi/I  (0.6  lb 
SQj /million  Btu)  heat  input.  However, 
about  98  percent  of  U.S.  raw  coal 
reserves  could  be  used  to  comply  with  a 
standard  requiring  a  90  percent 
reduction  in  SOi  emissions  and  an 
emission  Umit  of  516  ng  SOi/J  (1.2  lb 
SOj/million  Btu)  heat  input.  Therefore, 
an  emission  limit  of  516  ng  SOi/J  (1.2  lb 
SOi/million  Btu)  heat  input  has  been 
selected  as  the  emission  limit  included 
with  the  90  percent  reduction 
requirement  for  coal-fired  industrial- 
commercial-institutional  steam 
generating  units. 

These  standards  reflect  the  use  of  the 
best  technological  system  of  continuous 
SOi  emission  reduction  for  coal-fired 
steam  generating  units.  It  is 
questionable,  however,  whether  these 
standards  are  achievable  by  many 
emerging  technologies  at  their  current 
state  of  development.  The  very  natiu^  of 
emerging  technologies  prevents  any 
quantitative  assessment  of  their 
performance  or  costs.  As  a  result,  the 
regulatory  analysis  could  not  consider 
the  potential  impacts  of  alternative 
standards  on  the  continued  development 
of  emerging  technologies.  Some 
emerging  SO»  control  technologies, 
however,  show  promise  of  achieving 
greater  emission  contix)!.  or  equivalent 
levels  of  control  at  substantially  lower 
costs,  than  demonstrated  technologies. 
Therefore,  it  is  desirable  that  standards 
of  performance  accommodate  and  foster 
the  continued  development  of  emerging 
technologies. 

It  is  quite  likely  that  a  requirement 
that  all  coal-Rred  industrial- 
commercial-institutional  steam 


generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
miUion  Btu/hour)  achieve  a  minimum  90 
percent  reduction  in  SOi  emissions 
would  discourage  the  continued 
development  of  most  emerging  • 

technologies.  Owners  and  operators  of 
new  coal-fired  steam  generating  units 
would  likely  view  the  risks  of  using  an 
SO»  control  technology  that  has  not 
been  fully  demonstrated  to  consistenUy 
achieve  a  90  percent  reduction  in 
emissions  as  too  great,  and  would, 
therefore,  employ  conventional 
demonstrated  control  technologies. 

If.  on  the  other  hand,  standards  of 
performance  were  estabUshed  that 
would  allow  emerging  technologies  to 
achieve  lower  percent  reductions,  these 
risks  would  be  substantially  reduced. 
Establishing  less  stringent  percent 
reduction  requirements  for  emerging 
technologies  substantially  increases  the 
likelihood  that  owners  and  operators  of 
new  coal-fired  industrial-  commercial- 
institutional  steam  generating  units  will 
install  and  operate  emerging 
technologies.  The  experience  gained  in 
utilizing  emerging  technologies  will,  in 
turn,  foster  their  continued  development 
while  simultaneously  reducing  the 
perceived  risks  associated  with  their 
use. 

Three  alternative  approaches  were 
considered  for  accommodating  the 
development  and  use  of  emerging  SOi 
control  technologies.  The  first 
alternative  involved  provisions  for 
granting  permits  for  less  stringent 
percent  reduction  requirements  to 
emerging  technologies  on  a  case-by-case 
basis.  Under  this  alternative,  owners  or 
operators  of  new  coal-fired  steam 
generating  units  wishing  to  use  an 
emerging  SOi  control  technology  coiild 
apply  for  a  permit  to  operate  the 
technology  at  a  percent  reduction  less 
than  that  specified  in  the  standards. 
Emerging  technology  permits  would 
have  the  advantage  of  enabling  levels  of 
performance  to  be  specified  that  reflect 
the  best  level  of  performance  achievable 
by  each  technology  for  which  a  permit  is 
issued. 

Such  an  approach  would  require 
operation  of  conventional  demonstrated 
technologies  at  high  performance  levels, 
but  would  permit  emerging  technologies 
to  operate  at  lower  performance  levels. 
The  major  disadvantage  associated  with 
this  alternative  would  be  the  substantial 
administrative  burdens  of  preparing  and 
reviewing  appUcations  for  permits.  A 
separate  application  would  need  to  be 
submitted  for  each  Installation  of  an 
emerging  technology  and  individual 
determinations  would  need  to  be  made 
as  to  the  most  appropriate  standard  to 
apply  in  each  case.  The  uncertainties 


inherent  in  case-by-case  evaluations 
and  the  time  required  to  apply  for  and 
receive  a  permit  could  effectively 
discourage  the  development  and  use  of 
emerging  technologies. 

Another  approach  for  accommodating 
emerging  tedmologies  would  be  the 
estabhshment  of  a  "sHding  scale" 
percent  reduction  requirement  for  all 
SOt  control  technologies,  such  as  that 
included  in  the  NSPS  for  electiic  utihty 
steam  generating  units  (40  CFR  Part  60, 
Subpart  Da).  Under  a  sliding  scale 
percent  reduction  requirement,  an  owner 
or  operator  could  comply  with  either  a 
standard  including  a  relatively  more 
stringent  percent  reduction  requirement 
and  a  less  stringent  emission  limit,  or 
with  a  standard  including  a  relatively 
less  stringent  percent  reduction 
requirement  and  a  more  stringent 
emission  limit.  Such  an  approach  would 
allow  an  owner  or  operator  to  fire  coals 
with  lower  sulfur  contents  and  comply 
with  a  relatively  less  stringent  percent 
reduction  requirement.  Thus,  emerging 
technologies  could  be  operated  at  lower 
performance  levels  if  low  sulfur  coal 
were  fired.  Without  restricting  a  sliding 
scale  percent  reduction  requirement  to 
emerging  technologies,  however,  this 
approach  would  also  permit 
conventional  demonstrated  SOi  control 
technologies  to  be  operated  at 
considerably  less  than  the  contitjl  levels 
that  these  technologies  have  clearly 
demonstrated. 

The  third  ahemative  considered 
would  allow  emerging  technologies  to 
achieve  a  minimum  designated  percent 
reduction  in  SOi  emissions  that  is  lower 
than  that  for  demonsti-ated  technologies. 
Conventional  demonstrated 
technologies,  however,  would  always  be 
required  to  operate  at  the  90  percent 
reduction  performance  level  discussed 
above. 

Designating  less  stringent  percent 
reduction  requirements  for  emerging  SO» 
control  technologies  would  eliminate  the 
need  for  a  case-by-case  permitting 
process  and  the  accompanying 
administrative  burdens.  This  less 
burdensome  approach  would  be  more 
likely  to  encourage  the  development  and 
use  of  emerging  SOi  control 
technologies  without  allowing 
conventional  demonstrated  technologies 
to  be  operated  at  performance  levels 
less  than  those  that  have  been 
demonstrated. 

After  considering  each  of  the  above 
alternatives  for  accommodating 
emerging  technologies,  designating 
lower  percent  reduction  requirements 
for  emerging  technologies  was  selected 
as  the  regulatory  approach  best  suited  to 


encouraging  development  and  use  of 
emerging  technologies. 

As  discussed  above.  CLP.  LIMB. 
electron  beam  irradiation,  and  dry  alkali 
injection  are  considered  examples  of 
emerging  technologies.  This  "list"  is  by 
no  means  complete,  however,  and  many 
other  technologies  for  SOi  control  are 
under  development  or  may  be  developed 
in  the  future. 

To  encourage  the  continued 
development  of  emerging  technologies,  a 
percent  reduction  requirement  should  be 
set  low  enough  to  be  reasonably 
attainable,  but  high  enough  to  ensure 
that  a  minimum  level  of  SOj  emissions 
control  is  achieved.  Although  this  is  a 
matter  of  judgment,  a  minimum  percent 
reduction  requirement  of  50  percent  is 
considered  appropriate  for  this  purpose. 
Therefore,  the  proposed  standards 
would  require  all  new,  modified,  or 
reconstructed  coal-fired  industrial- 
commercial-institutional  steam 
generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
million  Btu/hour)  employing  emerging 
SOi  control  technologies  to  achieve  a 
minimum  of  50  percent  reduction  in  SOj 
emissions  on  a  30-day  rolling  average 
basis. 

This  percent  reduction  requirement  is 
considerably  less  stringent  than  the  90 
percent  reduction  requirement  based  on 
conventional  demonstrated  SO» 
emission  control  technologies.  While  it 
is  considered  desirable  to  encourage 
and  foster  continued  development  of 
emerging  SO*  emission  control 
technologies,  the  use  of  such 
technologies  should  be  limited  to 
combustion  of  low  sulfur  coals.  This  will 
minimize  any  increase  in  SO*  emissions 
at  a  coal-fiired  steam  generating  unit  as  a 
result  of  the  use  of  an  emerging 
technology.  Therefore,  an  emission  limit 
of  258  ng  SOi/J  (0.6  lb  SO,/milhon  Btu) 
has  been  selected  as  the  emission  limit 
associated  with  the  percent  reduction 
requirement  for  emerging  technologies. 

Selection  of  this  SOi  emission  limit 
restricts  the  use  of  emerging 
technologies  achieving  the  minimum 
percent  reduction  in  SOt  emissions  to 
steam  generating  units  firing  coal  with  a 
sulhu-  content  of  516  ng  SO*/]  (1.2  lb 
SOi/million  Btu)  heat  input  or  less. 
However,  to  the  extent  that  an  emerging 
technology  could  achieve  SOi  emission 
reductions  of  greater  than  50  percent, 
coals  with  higher  sulfur  contents  could 
be  fired  without  exceeding  this  emission 
limit.  Because  higher  sulfur  coals  are 
generally  less  expensive  than  low  sulfur 
coals,  this  will  act  as  an  incentive  to 
achieve  peicent  reductions  of  greater 
than  50  percent 

The  proposed  standard.,  therefore, 
provides  a  limited  "window"  for  use  of 


emerging  technologies.  This  window  will 
be  reviewed  regularly  during  the  course 
of  the  review  process  associated  with  aU 
NSPS.  As  appropriate,  the  percent 
reduction  requirements  will  be  revised 
upwards  in  light  of  additional 
performance  data  available  at  that  time 
for  various  emerging  technologies.  As  a 
result  of  these  reviews,  emerging  control 
technologies  that  do  not  demonstrate 
improvements  in  performance 
capabilities,  or  show  no  promise  of 
achieving  emission  reductions  greater 
than  50  percent,  will  no  longer  be 
considered  emerging  technologies  and 
all  subsequent  installations  would  be 
subjected  to  the  same  requirements  as 
those  included  in  the  standards  for 
conventional  demonstrated  control 
technologies. 

3.  Basis  of  Standard  for  Oil-Fired  Steam 
Generating  Units 

The  regulatory  analysis  for  oil-fired 
steam  generating  units  was  conducted  in 
the  same  manner  as  that  described 
above  for  coal-fired  steam  generating 
units.  The  potential  impacts  of  NSPS  on 
oil-fired  steam  generating  units  were 
examined  from  the  perspectives  of 
overall  national  impacts,  impacts  on 
specific  industries  subject  to  the 
standards,  and  impacts  on  individual 
steam  generating  units  subject  to  the 
standards.  Each  of  these  perspectives  is 
discussed  below. 

National  Impacts.  As  mentioned 
above  and  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts." 
the  national  impacts  associated  with 
NSPS  for  fossil  fuel-fired  steam 
generating  units  were  analyzed  through 
the  use  of  the  computer  model.  IFCAM. 
As  also  noted  above,  the  high  oil 
penetration  scenario  was  used  to  assess 
the  potential  impacts  of  standards 
limiting  SOj  emissions  from  oil-fired 
steam  generating  units.  Similar  to  the 
analysis  for  coal-fired  steam  generating 
units,  a  set  of  regulatory  alternatives  or 
alternative  standards  was  structured  to 
examine  impacts  as  a  function  of  steam 
generating  unit  size  (heat  input 
capacity). 

The  regulatory  alternatives  become 
progressively  more  stringent  by  first 
requiring  only  steam  generating  units 
with  heat  input  capacities  above  73  MW 
(250  million  Btu/hour)  to  achieve  a 
percent  reduction  in  SOi  emissions,  but 
then  requiring  steam  generating  units 
with  progressively  lower  heat  input 
capacities  to  achieve  a  percent 
reduction  in  SOt  emisaiona  as  well.  The 
most  stringent  regulatory  alternative 
requires  aU  oil-fired  industrial- 
commercial-institutional  steam 
generating  units  with  heat  input 


capacities  of  greater  than  29  MW  (100 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SOi  emissions.  The  least 
stringent  regulatory  alternatives  are 
based  on  the  use  of  low  sulfur  oil  to 
meet  emission  limits  of  688  and  344  ng 
SOj/I  (1.6  and  0.8  lb  SOj/million  Btii) 
heat  input  respectively,  for  all  oil-fited 
industrial-commercial-institutional 
steam  generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
milhon  Btu/hour). 

A  summary  of  the  national  impacts 
associated  with  each  regulatory 
alternative  is  shown  in  Table  8-7  of 
"Summary  of  Regulatory  Analysis."  As 
discussed  in  "Summary  of  Regulatory 
Analysis"  under  "Consideration  of 
•  National  Impacts"  and  assimnng  a  high 
oil  penetration  in  new  fossil  fuel-fired 
steam  generating  units,  standards  based 
on  the  use  of  low  sulfiff  oil  to  meet  an 
emission  limit  of  688  ng  SOj/J  (1.6  lb 
SO»/million  Btu)  heat  input  for  all  new 
oil-fired  steam  generating  units  with 
heat  input  capacities  greater  than  29 
MW  (100  million  Btii/hour)  result  in  a 
projected  reduction  in  SOj  emissions  of 
67,000  Mg/year  (74,000  tons /year)  over 
the  regulatory  baseline  in  the  fifth  year 
following  pn^posal  of  standards  (i.e., 
1990).  Standards  based  on  the  use  of  low 
sulfur  oil  to  meet  an  emission  Umit  of 
344  ng  SO,/I  (0.8  lb  SO»/million  Btii) 
heat  input  for  all  new  oil-fired  steam 
generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  would  result  in 
projected  SO*  emission  reductions  of 
157,000  Mg/year  (173,000  tons/year) 
over  the  regulatory  baseline  in  1990.  In 
comparison,  standards  requiring  all  new 
oil-fired  steam  generating  imits  with 
heat  input  capacities  greater  than  29 
MW  (100  million  Btu/houi)  to  achieve  a 
percent  reduction  in  emissions  result  in 
projected  SO*  emission  reductions  of 
239.000  Mg/year  (263,000  tons/year) 
over  the  regulatory  baseline  in  1990. 

The  difference  in  projected  national 
SOi  emission  reductions  between 
standards  based  on  the  use  of  low  sulfur 
oil  to  meet  an  emission  limit  of  344  ng 
■  SO./I  (0.8  lb  SOj/million  Btu)  heat  input 
and  standards  requiring  a  percent 
reduction  in  emissions  is  about  82,000 
Mg/year  (9a000  tons/year).  About  one- 
third  of  this  difference  (SaoOQ  Mg/year) 
results  from  standards  requiring  all  new 
oil-fired  steam  generating  units  with 
heat  input  capacities  greater  than  73 
MW  (250  milUon  Btu/hour)  to  achieve  a 
percent  reduction  in  SOi  emissions. 
Additional  national  SOi  emission 
reductions  of  lOjOOO  Mg/year  (11,000 
tons/year).  19.000  Mg/year  (21.000  tons/ 
year),  and  22.000  Mg/year  (24,000  tons/ 
year)  in  1990  result  from  requiring  all 
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new  oil-fired  steam  generating  units 
with  heat  input  capacities  greater  than 
58  kW  [TOO  million  Btu/hour),  44  MW 
(150  million  Btu/hour).  and  29  KfW  (100 
milUon  Btu/hour),  respectively,  to 
achieve  a  percent  reduction  in  SOi 
emissions. 

This  analysis,  therefore,  projects  that 
standards  requiring  all  new  oil-fired 
steam  generating  units  to  achieve  a 
percent  reduction  in  SOj  emissions 
achieve  greater  reductions  in  national 
SOi  emissions  than  standards  based  on 
the  use  of  low  sulfur  oil.  Moreover, 
standards  that  require  all  new  oil-fired 
steam  generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SOi  emissions  result  in 
significantly  greater  national  SOi 
emission  reductions  than  standards 
requiring  only  relatively  larger  oil-fired 
steam  generating  units  to  achieve  a 
percent  reduction  in  SOi  emissions. 

As  is  also  shown  in  Table  &-7  of 
"Simunary  of  Regulatory  Analysis." 
assuming  a  high  oil  penetration  in  new 
fossil  fuel-fired  steam  generating  units. 
NSPS  based  on  the  use  of  low  sulfur  oil 
to  meet  an  emission  limit  of  688  ng  SOi/J 
(1.6  lb  SO*/million  Btu)  heat  input  for 
new  oil-fired  steam  generating  units 
with  heat  input  capacities  greater  than 
29  MW  (100  million  Btu/hour)  result  in 
projected  national  annualized  cost 
increases  of  $8  million/year  over  the 
regulatory  baseline  in  1990.  Standards 
based  on  the  use  of  low  sulfur  oil  to 
meet  an  emission  limit  of  344  ng  SOs/I 
(0.6  lb  SOi/million  Btu)  heat  input  for  all 
new  oil-fired  steam  generating  imits 
with  heat  input  capacities  greater  than 
29  MW  (100  million  Btu/hour]  result  in 
projected  annualized  cost  increases  of 
$57  million/year  over  the  regulatory 
baseline  in  1990.  These  represent 
increases  of  about  0.2  and  1.7  percent, 
respectively,  in  the  total  national 
annualized  costs  associated  with 
operation  of  all  new  fossil  fuel-fired 
steam  generating  units  projected  to  be 
constructed  between  1988  and  1990. 

In  comparison,  standards  requiring  all 
new  oil-fired  steam  generating  units 
with  heat  input  capacities  greater  than 
29  MW  (100  million  Btu/hour)  to  achieve 
a  percent  reduction  in  SOi  emissions 
result  in  projected  national  annualized 
cost  increases  of  about  $133  million/ 
year  over  the  regulatory  baseline  in 
1990.  This  represents  an  increase  in  total 
national  annualized  costs  of  about  4 
percent. 

The  difference  in  projected  increases 
in  total  national  annualized  costs 
between  standards  based  on  the  use  of 
low  sulfur  oil  to  meet  an  emission  limit 
of  344  ng  SOi/)  (0.6  lb  SOt/million  Btu) 
and  standards  requiring  all  new  oil-fired 


steam  generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  emissions  is  about  $76 
million/year  in  1990.  This  represents  a 
difference  in  total  national  annualized 
costs  of  about  2  percent.  Of  this,  about 
half  ($39  million/year)  results  from 
standards  requiring  all  new  oil-fired 
steam  generating  units  with  heat  input 
capacities  greater  than  73  MW  (250 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SOj  emissions.  Additional 
annualized  costs  of  $5  million/year.  $14 
million/year,  and  $18  million/year  result 
from  standards  requiring  new  oil-fired 
steam  generating  units  with  heat  input 
capacities  greater  than  58  MW  (200 
million  Btu/hour).  44  MW  (150  million 
Btu/hour).  and  29  MW  (100  million  Btu/ 
hour),  respectively,  to  achieve  a  percent 
reduction  in  SOi  emissions. 

Under  the  assumption  of  high  oil 
penetration  in  new  fossil  fuel-fired 
steam  generating  units,  therefore,  this 
analysis  indicates  that  the  increase  in 
total  national  annualized  costs 
associated  with  standards  requiring  all 
new  oil-fired  steam  generating  units  to 
achieve  a  percent  reduction  in  SO» 
emissions  is  small  compared  to  the 
national  annualized  costs  associated 
with  standards  based  on  the  use  of  low   ■ 
sulfur  oil. 

Based  on  the  projected  national 
emission  reductions  and  annualized  cost 
increases  described  above,  the  national 
average  cost  effectiveness  of  NSPS 
based  on  the  use  of  low  sulfur  oil  to 
meet  an  emission  limit  of  688  ng  SOi/J 
(1.6  lb  SOi/million  Btu)  heat  input  for 
new  oil-fired  steam  generating  units 
with  heat  input  capacities  greater  than 
29  MW  (100  million  Btu/hour)  is  about 
$120/Mg  ($110/ ton)  of  SOi  removed.  The 
average  cost  effectiveness  of  standards 
based  on  the  use  of  low  sulfur  oil  to 
meet  an  emission  limit  of  344  ng  SOi/J 
(0.8  lb  SOi/million  Btu)  heat  input  for  all 
new  oil-fired  steam  generating  units 
with  heat  input  capacities  greater  than 
29  MW  (100  million  Btu/hour]  is  about 
$3e0/Mg  ($330/ton)  of  SOi  removed.  In 
^  comparison,  the  national  average  cost 
'  effectiveness  of  standards  requiring  all 
new  oil-fired  steam  generating  units 
with  heat  input  capacities  greater  than 
29  MW  (100  million  Btu/hour)  to  achieve 
a  percent  reduction  in  SOi  emissions  is 
about  $560/Mg  ($510/ ton]  of  SQi 
removed. 

The  national  incremental  cost 
effectiveness  of  a  standard  based  on  the 
use  of  low  sulfur  oil  to  meet  an  emission 
limit  of  344  ng  SOi/]  (0.8  lb  SOi/million 
Btu]  heat  input  for  all  new  oil-fired 
steam  generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  over  a  standard  based 


on  the  use  of  low  sulfur  oil  to  meet  an 
emission  limit  of  688  ng  SO»/I  (1.6  lb 
SO»/ million  Btu)  heat  input  for  new  oil- 
fired  steam  generating  units  with  heat 
input  capacities  greater  than  29  MW  \ 

(100  million  Btu/hour)  is  about  $550/Mg 
($500/ ton)  of  SOi  removed. 

The  national  incremental  cost 
effectiveness  of  a  standard  requiring  all 
new  oil-fired  steam  generating  units  to 
achieve  a  percent  reduction  in  SOi 
emissions  over  a  standard  based  on  the 
use  of  low  sulfur  oil  to  meet  an  emission 
limit  of  344  ng  SOi/J  (0.8  lb  SOj/million 
Btu)  heat  input  is  about  $920/Mg  ($840/ 
ton)  of  SOi  removed.  As  discussed  in 
"Summary  of  Regulatory  Analysis" 
under  "Consideration  of  National 
Impacts"  and  shown  in  Table  8-7.  this  is 
considerably  less  than  the  national 
incremental  cost  effectiveness  (about 
$1.270/Mg  of  SOj  removed)  of  a 
standard  reqiiiring  only  new  oil-fired 
steam  generating  units  with  heat  input 
capacities  greater  than  73  MW  (250 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  emissions  over  a  standard 
based  on  the  use  of  low  sulfur  oil  to 
'  meet  an  emission  limit  of  344  ng  SOi/j 
(0.8  lb  SOi/million  Btu]  heat  input  for  all 
new  oil-fired  steam  generating  units. 
The  national  incremental  cost 
effectiveness  of  a  standard  requiring  all 
new  oil-fired  steam  generating  units 
with  heat  input  capacities  greater  than 
29  MW  (100  million  Btu/hour]  to  achieve 
a  percent  reduction  in  SOj  emissions 
over  the  next  most  stringent  regulatory 
alternative,  requiring  only  new  oil-fired 
steam  generating  units  with  heat  input 
capacities  greater  than  44  MW  (150 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SOi  emissions,  is  $820/Mg 
($750/ ton)  of  SOi  removed. 

As  discussed  above  for  coal-fired 
steam  generating  units,  this  apparent 
anomaly  of  decreasing  national 
incremental  cost  effectiveness  with 
increasingly  stringent  regiilatory 
alternatives  results  from  the  larger 
number  of  natural  gas-fired  steam 
generating  units  that  are  projected  under 
mcreasingly  stringent  standards. 
Although  under  the  high  oil  penetration 
scenario  national  annualized  costs 
generally  increase  in  response  to 
increasingly  stringent  standards,  firing 
natural  gas  instead  of  oil  results  in 
proportionally  larger  reductions  in  SOi 
emissions.  As  a  result,  the  national 
incremental  cost  effectiveness  of 
increasingly  stringent  standards  can 
decrease. 

Under  the  assumption  of  high  oil 
penetration  in  new  fossil  fuel-fired 
steam  generating  units,  therefore,  this 
analysis  indicates  that  the  national 
average  cost  effectiveness  of  standards  * 
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requiring  new  oil-fired  steam  generating 
units  to  achieve  a  percent  reduction  in 
SOi  emissions  is  not  substantially 
higher  than  the  national  average  cost 
effectiveness  of  standards  based  on  the 
use  of  low  sulfur  oil.  In  addition,  this 
analysis  also  indicates  that  standards 
requiring  all  new  oil-fired  steam 
generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
million  Btu/hour]  to  achieve  a  percent 
reduction  in  SOi  emissions  are  as  cost 
effective  as  alternative  standards 
requiring  only  relatively  larger  units  to 
achieve  a  percent  reduction  in  SOi 
emissions. 

As  also  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts" 
and  shown  in  Table  6-7,  assuming  a 
high  oil  penetration  in  new  fossil  fuel- 
fired  steam  generating  units,  the 
regulatory  alternative  based  on  the  use 
of  low  sulfur  oil  to  meet  an  emission 
limit  of  344  ng  SOi/|  (0.8  lb  SOi/million 
Btu]  heat  input  for  all  new  oil-fired 
steam  generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
million  Btu/hour]  results  in  a  projected 
reduction  in  national  oil  use  of  about  70 
million  GJ/year  (66  trillion  Btu/year]  in 
1990  compared  to  the  regulatory 
baseline.  Under  the  regulatory 
alternative  requiring  all  new  oil-fired 
steam  generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SOi  emissions,  national  oil 
use  is  projected  to  decline  by  about  155 
million  G)/year  (145  trillion  Btu/year]  in 
1990  compared  to  the  regulatory 
baseline.  This  decline  in  oil  use  is 
projected  to  be  offset  by  a  nearly 
equivalent  increase  in  natural  gas  use. 
Of  the  difference  between  these  two 
alternatives  in  projected  reductions  in 
national  oil  use  (about  79  trillion  Btu/ 
year),  about  one-half  (40  trillion  Btu/ 
year)  results  from  standards  requiring 
oil-fired  steam  generating  units  with 
heat  input  capacities  greater  than  73 
MW  (250  million  Btu/hour]  to  achieve  a 
percent  reduction  in  emissions. 
Similarly,  most  of  the  remaining 
difference  in  projected  reductions  in 
national  oil  use  (about  26  trillion  Btu/ 
year]  results  from  standards  requiring 
all  oil-fired  steam  generating  units  with 
heat  input  capacities  greater  than  29 
MW  (100  million  Btu/hour)  to  achieve  a 
percent  reduction  in  SOi  emissions.  As 
discussed  previously  for  cotd-fired  units, 
however,  these  reductions  in  oil  use.  and 
the  corresponding  increases  in  natural 
gas  use.  represent  very  small 
percentages  of  existing  consumption  of 
oil  and  natural  gas  in  the  industrial 
sector. 


Assuming  a  high  oil  penetration  in 
new  fossil  fuel-fi^ed  steam  generating 
units,  therefore,  this  analysis  indicates 
that  the  potential  impact  of  standards 
requiring  a  percent  reduction  in  SOi 
emissions  for  all  new  oil-fired  steam 
generating  units  with  heat  input 
capacities  of  greater  than  29  MW  (100 
million  Btu/hour)  on  projected  national 
oil  and  natural  gas  consimiption  by  the 
industrial  sector  in  1990  is  small. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Secondary 
Environmental  Impacts,"  potential 
secondary  environmental  impacts 
associated  with  standards  of 
performance  that  include  a  percent 
reduction  requirement  have  also  been 
analyzed.  These  potential  secondary 
environmental  impacts  include  liquid 
and  solid  waste  impacts. 

The  impacts  of  various  regulatory 
alternatives  on  the  generation  and 
disposal  of  solid  and  liquid  wastes  were 
examined  at  the  national  level.  As 
shown  in  Table  8-7  of  "Summcuy  of 
Regulatory  Analysis,"  assuming  a  high 
oil  penetration  in  new  fossil  fuel-fired 
steam  generating  units,  regulatory 
alternatives  requiring  a  percent 
reduction  in  SOi  emissions  result  in 
somewhat  greater  quantities  of  liquid 
waste  compared  to  regulatory 
alternatives  based  on  the  use  of  low 
sulfur  fuels.  The  table  also  indicates  that 
the  solid  waste  impacts  are  relatively 
small  and  do  not  differ  significanUy 
among  the  regulatory  alternatives. 

As  discussed  previously  for  coal-fired 
steam  generating  units  and  in  "Summary 
of  Regulatory  Analysis"  under 
"Consideration  of  Secondary 
Environmental  Impacts,"  industrial- 
commercial-institutional  steam 
generating  units  are  generally  part  of  a 
manufacturing  plant  which  generates 
substantial  amounts  of  liquid  and  solid 
waste  from  the  manufacturing  process 
itself.  Therefore,  the  amount  of  waste 
generated  by  the  control  of  SOi 
emissions  frt>m  these  steam  generating 
units  would  represent  only  a  small 
portion  of  the  total  wastes  generated  by 
the  plant  in  most  cases.  As  discussed 
previously  for  coal-fired  steam 
generating  units,  the  projected  liquid 
and  solid  waste  impacts  reflect  the 
IFCAM  assumption  that  sodium 
scrubbing  woidd  generally  be  the  SOi 
control  system  used  to  achieve  a  percent 
reduction  in  SOi  emissions.  To  the 
extent  that  other  FGD  technologies 
(such  as  dual  alkali)  are  selected  to 
comply  with  a  standard  requiring  a 
percent  reduction  in  SOi  emissions,  the 
amount  of  Uquid  waste  would  decrease 


and  the  amount  of  solid  waste  would 
increase. 

The  constituents  of  the  FGD  waste 
byproducts  are  not  classified  as  toxic  or 
hazardous  under  RCRA  and  can  be 
easily  disposed  of.  along  with  the  other 
plant  wastes,  by  conventional  methods. 
The  nontoxic  and  nonhazardous  nature 
of  the  FGD  wastes  permits  their  disposal 
using  conventional  techniques  such  as 
ponding,  landfilling,  sewerage,  or  direct 
discharge.  Therefore,  the  use  of  FGD 
systems  to  achieve  a  percent  reduction 
in  SOi  emissions  would  not  result  in  any 
unreasonable  adverse  environmental 
impacts. 

Industry-Specific  Economic  Impacts. 
The  analysis  discussed  above  of 
potential  national  impacts  associated 
with  standards  of  performance  for  new 
oil-fired  steam  generating  units 
represents  an  assessment  of  the 
aggregate  nationwide  impact  of 
standards  requiring  a  percent  reduction 
in  SOi  emissions.  Because  of  the 
aggregate  natiu%  of  this  analysis  of 
national  impacts,  it  was  imable  to 
assess  the  potential  impacts  of 
standards  requiring  a  percent  reduction 
in  SOi  emissions  on  specific  individual 
sectors  within  the  national  economy. 
Accordingly,  the  potential  economic 
impacts  of  a  standard  requiring  a 
percent  reduction  in  SOi  emissions  on 
major  industrial  steam  users  were  also 
considered. 

As  shown  in  Tables  6-17  and  6-29  in 
"Summary  of  Regulatory  Analysis",  the 
aimualized  costs  associated  with 
achieving  a  percent  reduction  in  SOi 
emissions  from  a  coal-fired  steam 
generating  unit  are  greater  than  the 
annualized  costs  associated  with 
achieving  a  percent  reduction  in  SOi 
emissions  from  an  oil-fired  steam 
generating  unit.  The  increased 
aimualized  cost  for  a  coal-fired  steam 
generating  unit,  for  example,  is  about 
$500,000/year  for  a  unit  firing  low  sulfur 
coal  and  about  $900,000/year  for  a  unit 
firing  high  sulfur  coal.  For  an  oil-fired 
steam  generating  unit,  the  corresponding 
costs  range  from  about  $360,000/year  to 
about  $575,000/year.  Consequently,  the 
industry-specific  economic  impacts 
associated  v^th  alternative  standards 
for  oil-fired  steam  generating  units 
would  be  smaller  than  those  associated 
with  alternative  standards  for  coal-fired 
steam  generating  units. 

As  discussed  above  for  coal-fired 
steam  generating  units,  the  "worse  case" 
analysis  of  potential  industry-specific 
economic  impacts  of  standards  requiring 
a  percent  reduction  in  SOi  emissions 
indicates  that  the  resulting  increases  in 
product  prices  could  range  from  less 
than  0.1  percent  to  1.5  percent.  Similarly, 
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assuniag  faU  cost  Jbmmftom.  potential 
increases  in  product  vahie  added  range 
from  Ian  than  ai  pacant  to  M  peroent. 
and  potntial  dacraaaes  ta 
manufactmiBg  plant  praftt^itllty  or 
retnn  oa  aaasis  HiflBa  bon  laaa  than  0.1 
to  ZA  peraentaga  uutats. 

As  menMoned  uove.  noae  of  these 
iadusUy  apetJfk  fanpacts  asaerinted 
with  a  standard  zeqairtag  a  percent 
reduction  in  SGb  amJasinns  Stom  ooal- 
fired  steam  generatin|  units  is 
coasidered  unreasonable.  Tbe 
annasMxed  costs  aaaociated  with 
achieving  a  percaat  reductkn  in  SC^ 
emissions  from  oU-fired  steam 
generatii^  imita  are  smaller  than  the 
annualized  costs  associated  with 
achieving  a  percent  reduction  in  SOi 
emissioiM  fromooai-fired  steam 
generating  onits.  As  a  result  none  of  the 
industry-apadfic  iaopacts  associated 
with  standards  requiring  a  peroent 
reduction  in  SOi  emissions  from  oil-fired 
steam  generating  units  are  considered 
unreasonable. 

ImpactB  on  Individu^  Steam 
Generating  Uaits.  Finally,  the  r^ulatory 
analysis  examined  the  cost  snxd 
emission  impacts  associated  with 
standards  requiring  a  percent  reduction 
in  SOi  emissions  and  standards  based 
on  the  use  of  low  sulfur  oil  in  terms  of 
individual  steam  generating  units.  In  this 
analysis,  potential  impacts  were 
examined  for  individual  steam 
generating  units  as  a  function  of  steam 
generating  unit  size  aixl  capacity  factor. 
Impacts  as  a  function  of  geographic 
location  were  not  examined  because  the 
price  differential  among  oils  with 
varying  sulfur  contents  was  generally 
assumed  to  be  relatively  uniform 
regardless  of  location. 

As  in  the  analysis  discussed  above  for 
coal-fired  steam  generating  units,  the 
analysis  of  impacts  on  individual  steam 
generating  units  overlooks  the 
possibility  of  fuel  switching  in  response 
to  a  standard  requiring  a  percent 
reduction  in  SOj  emissions.  Thus,  this 
analysis  should  be  viewed  as  a  "worse 
case"  analysis  in  terms  of  potential 
impacts. 

Oil-fired  steam  generating  imits  with 
heat  input  capacities  of  29,  44.  73,  and 
117  MW  (100, 150,  250,  and  400  million 
Btu/hoor)  operating  at  a  capacity 
utilization  factor  of  0.55  were  selected  to 
represent  typical  oil-fired  industrial- 
commercial-institutional  steam 
generating  units. 

The  emission  reductions  achieved  by 
alternative  control  levels  or  standards 
based  on  either  the  use  of  low  sulfur  oil 
or  on  a  percent  reduction  in  Sd 
emissions  were  calculated  for  each  size 
of  representative  ste«n  generating  unit 
and  are  shown  in  Table  %-M  tA 


"Sunmary  of  Regulatory  Analysis"  for  a 
typical  44  MW  tl50  mOlion  Btu/hoorl 
heat  input  capacity  unit  As  shewn  in 
this  table,  an  alternative  control  level 
based  OB  in  vsa  of  very  low  sulftir  oil 
(i.e..  (J  lb  SOk/aaUon  Btn  heat  input) 
has  essentially  the  same  impact  as  an 
alternative  control  level  rwpiiring  a 
percent  reductiaB  in  SOi  rmissions.  It  is 
less  ooady  on  an  annual  basis  to  install 
and  operate  an  FGD  system  and  bum 
high  sulfur  oil  than  it  is  to  buy  vary  low 
sulfur  oil.  Thus,  for  typical  oil-fired 
steam  generating  units,  the  impacts 
associaied  with  a  standard  based  on  the 
use  of  very  low  sulfur  oil  are  essentially 
the  same  as  the  impacts  associated  with 
a  standard  requiring  a  percent  reduction 
in  SOi  emissions. 

As  shewn  m  Table  6-26.  an 
alternative  control  level  or  standard 
based  on  the  use  of  low  sulfur  oil  to 
meet  an  emission  limit  of  688  ng  SOi/J 
(1.6  lb  SOi/million  Btu)  heat  input 
achieves  an  SOi  emission  reduction  of 
450  Mg/year  (500  tons/yearj  over  the 
regulatory  baseline  for  a  typical  44  MW 
(ISO  million  Btu/hour)  heat  input 
capacity  steam  generating  unit.  An 
alternative  control  level  or  standard 
based  on  the  use  of  low  sulfur  oil  to 
meet  an  emission  Knit  of  344  ng  SOi/I 
(0.8  lb  SOs/milfion  Btn)  heat  input 
achieves  an  SOi  easssioB  reduction  of 
720  Mg/year  (7W  tons/year)  over  the 
regulatory  baseline.  An  alternative 
control  level  or  standard  requiring  a 
percent  reduction  in  SOi  emissions 
(which  is  equivalent  to  an  alternative 
control  level  or  standard  based  on  the 
use  d  very  low  sulfur  oil)  results  in  an 
emission  reduction  of  890  Mg/year  (950 
tons/year]  over  the  regulatory  baseline. 
The  incremental  annual  emission 
reductions  resulting  from  standards 
requiring  a  percent  reduction  in  SOt 
emissioas  or  standards  baaed  on  the  use 
of  very  low  sulfur  oil  to  meet  an 
emission  limit  of  129  ng  SOi/I  (0.3  lb 
SO»/ million  Btu)  heat  input  over 
standards  based  on  the  use  of  low  sulfur 
oil  to  meet  an  emission  limit  of  344  ng 
SO«/I  (OB  lb  SO»/millionBtu)  heat  input 
for  a  typical  44  MW  (150  million  Btu/ 
hour)  heat  input  capacity  steam 
generating  unit  would  be  170  Mg/year 
(190  tons/year). 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Demonstrated 
Emission  Control  Technology  Costs'* 
and  shown  in  Table  6-27.  the  cost 
impacts  associated  with  alternative 
control  levels  or  standards  based  on  the 
use  of  low  sulfur  oil  as  well  as  with 
alternative  control  levels  or  standards 
requiring  a  percent  reduction  in  SOi 
emissions  were  calculated  for 
representative  sizes  of  individual  steam 


generating  units.  The  potential  increase 
in  the  annnal^eed  costs  of  new  oil-fired 
steam  generating  units  over  the 
regulatory  basefine  as  a  result  of 
compliance  with  an  alternative  control 
level  or  shmdatd  based  on  the  use  of 
low  sulfur  oQ  to  meet  an  emission  linrit 
of  688  ng  SOi/I  (1.6  lb  SOi/milHon  Btu) 
teat  input  is  about  S  percent  for  all 
steam  generating  unit  sizes  examined. 
The  potential  increase  in  tfie  annualized 
costs  of  new  ofl-fired  steam  generating 
units  over  the  regulatory  baseline  as  a 
result  of  compliance  with  an  alternative 
control  level  or  standard  based  on  the 
use  of  low  sulfur  oil  to  meet  an  emission 
Umit  of  344  ng  SOi/I  (0.8  lb  SOi/mUlion 
Btu)  heat  input  is  between  9  and  11 
percent  The  potential  increase  in 
annualized  costs  as  a  result  of 
compliance  with  an  alternative  control 
level  or  standard  based  on  the  use  of 
very  low  sulfur  oil  to  meet  an  emission 
limit  of  129  ng  SO,/)  (0.3  lb  SOi/irallion 
Btn)  haat  input  or  on  alternative  control 
level  or  standard  requiring  a  percent 
reduction  fai  Sd  emissions,  over  the 
regulatory  baseline  ranges  from  about  10 
to  12  percent  depending  on  steam 
generating  unit  size. 

The  incremental  increase  in 
annualized  costs  resulting  from 
standards  based  on  the  use  of  very  low 
sulfur  oil  to  meet  an  emission  limit  of 
129  ng  SOi/I  (0.3  lb  SOi/million  Btu) 
heat  input  or  standards  requiring  a 
percent  reduction  in  emissions  over 
standards  based  on  the  use  of  low  sulfur 
oil  to  meet  an  emission  limit  of  344  ng 
SO»/I  ((X8  SOi/million  Btu)  heat  input 
woiild  be  about  6  to  7  percent 
depending  on  steam  generating  unit  size. 

On  the  basis  of  the  emission 
reductions  and  potential  annualized  cost 
increases  noted  above,  the  average  cost 
effectiveness  of  standards  based  on  the 
use  of  low  sulfur  oil  to  meet  an  emission 
limit  of  668  ng  SO»/J  (16  lb  SO»/million 
Btu)  heat  input  is  between  $480/Mg 
{$420/ton)  and  $480/Mg  ($440/ton)  of 
SOi  removed.  The  average  cost 
effectiveness  of  standards  based  on  the 
use  of  low  stilfur  oil  to  meet  an  emission 
limit  of  344  ng  SOi/I  (0.8  lb  SO» /million 
Btu)  heat  input  is  between  $590/Mg 
($500/ton)  and  $890/Mg  ($630/ton)  of 
SOi  removed.  For  standards  based  on 
the  use  of  very  low  sulfur  oil  to  meet  an 
emission  limit  of  129  ng  SOi/I  (0.3  lb 
SOi/miUion  Btu)  heat  input  or  standards 
requiring  a  percent  reduction  in  SO» 
.    emissions,  the  average  cost 

effectiveness  ranged  from  $500/Mg 
($450/ton)  of  SOi  removed  for  a  typical 
117  MW  (400  milHon  Btu/hour)  capacity 
unit  to  $730/Mg  ($8e0/ton)  of  SO. 
removed  for  a  typical  29  MW  (100 
million  Btu/hour)  capacity  unit 


n     Uf^ 
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The  incremental  cost  effectiveness  of 
standards  based  on  the  use  of  very  low 
sulfur  oil  to  meet  an  emission  limit  of 
129  ng  SOi/J  (0.3  lb  SOi/million  Btu) 
heat  input  or  standards  requiring  a 
percent  reduction  in  SOi  emissions  over 
standards  based  on  the  use  of  low  sulfur 
oil  to  meet  an  emission  limit  of  344  ng 
SOi/I  (0.8  lb  SOi/million  Btu)  heat  input 
ranges  from  $910/Mg  ($830/ton)  of  SOs 
removed  for  a  29  MW  (100  million  Btu/ 
hour]  heat  input  capacity  steam 
generating  unit  to  $240/Mg  ($220/ton)  of 
SOt  removed  for  a  117  MW  (400  million 
Btu/hour)  heat  input  capacity  steam 
generating  unit  llie  incremental  cost 
effectiveness  of  an  alternative  control 
level  or  standard  based  on  the  use  of 
low  sulfur  oil  to  meet  an  emission  limit 
of  344  ng  SOi/I  (0.8  lb  SOi/million  Btu) 
heat  input  over  an  alternative  control 
level  or  standard  based  on  the  use  of 
low  sulfur  oil  to  meet  an  emission  limit 
of  688  ng  SOs/I  (1.6  lb  SO*/million  Btu) 
heat  input  ranges  from  $1,070/Mg  to 
$680/Mg  ($970/ ton  to  $820/ton)  of  SOi 
removed  over  the  range  of  steam 
generating  unit  sizes  examined. 

These  results  indicate  that  standards 
based  on  the  use  of  very  low  sulfur  oil  to 
meet  an  emission  limit  of  129  ng  SOi/J 
(0.3  lb  SOi/million  Btu)  heat  input  or 
standards  requiring  a  percent  reduction 
in  SOi  emissions  at  typical  oil-fired 
steam  generating  units  (Le.,  capacity 
utilization  factors  in  the  range  of  0.55) 
achieve  a  significant  reduction  in 
emissions  at  a  reasonable  incremental 
cost  compared  to  standards  based  on 
the  use  of  low  sulfur  oil  for  all  sizes  of 
steam  generating  units  examined. 

As  mentioned  above,  the  potential 
impacts  of  standards  requiring  a  percent 
reduction  in  SOi  emissions  and 
standards  based  on  the  use  of  low  sulfur 
oil  were  also  examined  as  a  function  of 
steam  generating  unit  capacity 
utilization  factor.  In  particular,  impacts 
were  examined  for  a  new  44  MW  (ISO 
million  Btu/hour)  heat  input  capacity 
oil-fired  steam  generating  imit  operated 
at  an  annual  capacity  utilization  factor 
of  0.3  and  at  an  annual  capacity 
utilization  factor  of  0.15.  As  discussed 
previously,  it  is  generally  less  costly  for 
a  typical  oil-fired  steam  generating  unit 
to  achieve  a  90  percent  reduction  in  SOi 
emissions  on  a  high  sulfur  oil  than  it  is 
to  fire  a  very  low  sulfur  oil  to  meet  an 
emission  limit  of  129  ng  SOi/I  (0.3  lb 
SOs/million  Btu)  heat  input  due  to  the 
high  premium  price  of  very  low  sulfur 
oil.  However,  for  oU-fired  steam 
generating  imits  operating  at  low 
capacity  utilization  factors,  it  is 
generally  less  costly  to  fire  a  very  low 
sulfur  oil  to  meet  an  emission  limit  of 
129  ng  SOi/I  (0.3  lb  SOi/million  Btu) 


heat  input.  Thus,  for  low  capacity 
utilization  factor  oil-fired  steam 
generating  units,  three  alternative 
control  levels  based  on  the  use  of  low 
sulfur  oil  were  examined  for  a  typical  44 
MW  (150  million  Btu/hour)  heat  input 
capacity  steam  generating  unit— 688, 
344.  and  129  ng  SOi/J  (1.6,  OS,  and  0.3  lb 
SOi/million  Btu)  heat  input  An 
alternative  control  level  requiring  a  90 
percent  reduction  in  SOi  emissions  was 
also  examined. 

At  a  capacity  utilization  factor  of  0.3, 
alternative  control  levels  or  standards 
based  on  the  use  of  low  sulfur  oil  to 
meet  emission  limits  of  688  ng  SOi/I  (16 
lb  SOi/million  Btu)  and  344  ng  SOi/l  (0.8 
lb  SOt/milhon  Btu)  heat  input  achieve 
SOi  emission  reductions  of  250  Mg/year 
(280  tons/year)  and  400  Mg/year  (440 
tons/year],  respectively,  over  the 
regulatory  baseline.  An  alternative 
standard  based  on  the  use  of  very  low 
sulfur  oil  to  meet  an  emission  limit  of 
129  ng  SOi/I  (0.3  lb  SOi/million  Btu) 
heat  input  achieves  Sd  emission 
reductions  of  490  Mg/year  (540  tons/ 
year)  over  the  regulatory  baseline.  An 
alternative  control  level  or  standard 
requiring  a  percent  reduction  in  Sd 
emissions  results  in  emission  reductions 
of  530  Mg/year  (580  tons/year)  over  the 
regulatory  baseline. 

Similarly,  at  a  capacity  utilization 
factor  of  0.15,  standards  based  on  the 
use  of  low  sulfur  oil  to  meet  emission 
limiU  of  688  ng  Sd/I  (16  lb  Sd/million 
Btu]  and  344  ng  Sd/I  (0-8  lb  Sd/million 
Btu)  heat  input  and  very  low  sulfur  oil 
to  meet  an  emission  limit  of  129  ng  Sd/J 
(0.3  lb  Sd/miUion  Btu)  heat  input 
achieve  Sd  emission  reductions  of  125 
Mg/year  [140  tons/year),  200  Mg/year 
(220  tons/year),  and  245  Mg/year  (270 
tons/year),  respectively,  over  the 
regulatory  baseline.  Alternative 
standards  requiring  a  percent  reduction 
in  Sd  emissions  achieve  emission 
reductions  of  285  Mg/year  (290  tons/ 
year)  over  the  regulatory  baseline.  The 
Sd  emission  reductions  associated  with 
a  standard  requiring  a  percent  reduction 
in  Sd  emissions  are  greater,  therefore, 
than  those  associated  with  standards 
based  on  the  use  of  low  or  very  low 
sulfur  oil  for  oil-fired  steam  generating 
units  operated  at  low  capacity 
utilization  factors. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Demonstrated 
Emission  Control  Technology  Costs" 
and  as  shown  in  Table  6-28,  the 
potential  increase  over  the  regulatory 
baseline  in  annualized  costs  of  a  new  44 
MW  (150  million  Btu/hour]  heat  input 
capacity  oil-fired  steam  generating  unit 
operating  at  low  capacity  utilization 


factors  associated  with  standards  based 
on  the  use  of  low  sulfur  oil  to  meet  an 
emission  Umit  of  688  ng  Sd/I  (1-S  lb 
Sd/million  Btu)  heat  input  ranges  from 
3  to  4  percent  The  potential  increase 
over  the  regulatory  baseline  in 
annualized  costs  associated  with  a 
standard  based  on  the  use  of  low  sulfur 
oil  to  meet  an  emission  limit  of  344  ng 
Sd/I  (0.8  lb  Sd/miUion  Bhi)  heat  input 
ranges  from  about  7  to  9  percent.  The 
potential  increase  over  the  regulatory 
baseline  in  annualized  costs  of  a  new  44 
MW  (150  million  Btu/hour)  heat  input 
capacity  oil-fired  steam  generating  unit 
associated  with  a  standard  based  on  the 
use  of  very  low  sulfur  oil  to  meet  an 
emission  Umit  of  129  ng  Sd/I  (0-3  lb 
Sd/million  Btu]  heat  input  ranges  from 
about  15  to  17  percent  The  potential 
increase  over  the  regulatory  baseline  in 
annualized  costs  of  a  new  44  MW  (150 
million  Btu/hour)  heat  input  capacity 
oil-fired  steam  generating  imit  operated 
at  a  low  capacity  utilization  factor 
associated  with  a  standard  requiring  a 
percent  reduction  in  Sd  emissions 
ranges  from  about  20  to  22  percent 

The  average  cost  effectiveness  of 
standards  based  on  the  use  of  low  sulfur 
oU  remains  essentially  constant  with 
respect  to  steam  generating  unit 
capacity  utilization  factor.  For  a  44  MW 
(150  miUion  Btu/hour]  heat  input 
capacity  steam  generating  unit  operating 
at  capacity  utilization  factors  of  0.15  to 
0.3,  the  average  cost  effectiveness  of 
standards  based  on  the  use  of  low  sulfur 
oil  to  meet  an  Sd  emission  limit  of  688 
ng/I  (1.6  lb/million  Btu]  heat  input  is 
about  $475/Mg  ($435/ ton)  of  Sd 
removed. 

The  average  cost  effectiveness  of 
standards  based  on  the  use  of  low  sulfur 
oil  to  meet  an  Sd  emission  Umit  of  344 
ng/I  (0.8  lb/million  Btu]  heat  input  is 
about  $700/Mg  ($635/ ton)  of  Sd 
removed,  and  is  about  $855/Mg  ($775/ 
ton)  of  Sd  removed  for  an  emission 
Umit  of  129  ng  Sd/I  (0-3  lb  Sd/milUon 
Btu)  heat  input  based  on  the  use  of  very 
low  sulfur  oil 

For  a  standard  based  on  achieving  a 
percent  reduction  in  Sd  emissions, 
average  cost  effectiveness  increases 
with  decrecwing  steam  generating  unit 
capacity  factor.  For  a  44  MW  (150 
milUon  Btu/hour)  heat  input  capacity 
steam  generating  unit  the  average  cost 
effectiveness  of  a  standard  requiring  a 
percent  reduction  in  Sd  emissions  is 
$1,100/Mg  ($l,000/ton)  of  Sd  removed 
at  a  capacity  utilization  factor  of  0.3  and 
increases  to  $1.550/Mg  ($1,410/ ton)  of 
Sd  removed  at  a  capacity  utilization 
factor  of  0.15. 

The  incremental  cost  effectiveness  of 
a  standard  requiring  a  percent  reduction 
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in  SOk  endniaas  oooDipaKd  li>  • 
standard  baaad  an  liM  es*  of  very  lofw 
suifiir  od  langea  ben  abowttCtlO/Mg 
($CO0O/tan)  of  SGb  ranoved  for  a  naw 
44  MW  (ISO  miilkm  Btn/haur)  keat  iiqnit 
capacity  oil-fiied  ttasm  gaaarating  onit 
operated  at  a  capacity  atiUzatioa  factor 
of  OJO  to  afaoot  tajUOfUg  ($]O.000/ton) 
of  SOb  raounred  far  this  same  size  steam 
generating  unit  operated  at  a  capacity 
utilizatk>n  factor  of  ai5.  The 
incremental  cost  effectiTeness  of  a 
standard  based  on  the  use  of  vary  low 
sulfur  od  to  oieet  aa  emission  Haoit  of 
129  ng  SGb/I  (03  lb  SOt/milltoa  Btu) 
heat  input  over  a  standard  based  on  the 
use  of  low  sulfur  oil  to  meet  an  emission 
limit  of  344  ng  SOk/I  PL8  lb  SOk/million 
Btu)  heat  input  is  about  Sl.S«0/Mg 
($1.4ao/tan)  of  SOk  removed  for  new  44 
MW  (150  million  ttu/hour)  best  input 
capacity  oil-fired  stean  generating  units 
operating  at  capacity  utilization  factors 
of  0.15  and  030.  The  increaiental  cost 
effectiveness  of  a  standard  based  on  the 
use  of  low  sulfur  oil  to  meet  an  emission 
limit  of  344  ng  SCkf]  (OS  lb  SOi /million 
Btu)  heat  input  over  a  standard  based  on 
the  use  of  low  sulfur  oil  to  meet  an 
emission  bmit  of  686  ng  SOi/J  (1.6  lb 
SOx/million  Btu)  heat  input  is  about 
$1,030  to  $1.100/Mg  (SMO  to  $1.00e/ton] 
ofSOi  removed. 

These  results  imficate  that  the  annual 
emission  reductions  achieved  under  a 
standard  requiring  a  percent  reduction 
in  SOi  emissions  compared  to  a 
standard  based  on  the  use  of  low  sulfur 
oil  decrease  as  steam  generating  Tuiit 
capacity  utilization  factor  decreases. 
The  increaiental  annualized  cost 
impacts  associated  with  standards 
requiring  a  percent  redaction  over 
standards  based  on  the  use  of  low  sulfur 
oil  or  very  low  sulfur  oil  increase,  and 
the  incremental  SOi  removal  cost 
increases  significantly,  as  capacity 
utilization  factor  decreases. 

As  discussed  above  and  in  "Summary 
of  Regulatory  Analysis''  under 
"Consideration  of  National  Impacts." 
however,  many  steam  generatkig  units 
fire  natural  gas  instead  of  oil  in  response 
to  a  standard  based  on  the  use  of  very 
low  sulfur  oil  or  a  standard  requiring  a 
percent  reduction  in  SOt  emissions.  The 
analysis  discussed  above  of  the 
potential  impacts  of  standards  requiring 
a  ipercent  reduction  in  SOi  emissions  on 
low  capacity  utilization  factor  steam 
generating  units  does  not  reflect  the 
effect  of  fuel  switching. 

The  national  impacts  analysis,  with 
its  allowance  for  hiel  switchhig. 
suggests  that  the  incremeDtal  control 
costs  of  a  percent  reduction  requirement 
vary  inversely  with  capacity  utilization 
factor.  That  is,  SOk  oontrol  costs  for 


stecun  generaOng  units  operating  at 
lower  capacity  utiliialion  factors  are 
higher  than  Aie  conta<ol  costs  for  steam 
generating  units  operatiBg  at  M^ier 
capacity  vtiiization  factors. 

The  national  incremeatri  cost 
effectiveness  of  a  standard  requiring  a 
percent  reduction  in  eaussions  for  steam 
generating  units  operating  at  capacity 
utilizatioa  factors  of  approximatoly  0.5 
or  more  (and  an  emission  hmit  based  on 
the  combustion  of  low  sulfur  fuel  for 
steam  generating  units  with  capacity 
utilization  factors  below  0.5)  ompared 
to  a  standard  based  on  the  combustion 
of  low  sulfur  fuel  for  all  steam 
generating  naits  is  approximately  $850/ 
Mg  ($775/ton). 

As  the  applicability  of  percent 
reduction  reqoirements  is  extended  to 
include  steam  generating  units  with 
capacity  utilization  factors  below  0.5. 
the  incremental  cost  effectiveness  of  the 
standards  increases.  For  example,  the 
incremental  cost  effectiveness  of 
requiring  a  percent  reduction  in 
emissions  for  all  steam  generating  units 
with  capacity  utilization  factors  less 
than  0i5  is  $1,020/Mfl  ($825/tOQ). 

Extending  the  applicability  of  percent 
reduction  requirements  to  steam 
generating  units  with  capacity 
utilization  factors  below  0.5  yields  an 
emission  reduction  of  384XX)  Mg  (42.000 
tons)  of  SOi  per  year  (roughly  15  percent 
of  baseline  emissions]  at  annualized 
costs  of  $39  million.  While  the  Agency  is 
proposing  standards  requiring  a  percent 
reduction  in  emissions  for  all  oil-fired 
steam  generating  onita,  the  Agency  is 
interested  in  alternative  ways  of 
establishing  standards  that  would  make 
them  more  cost  effective.  As  noted 
above,  such  approaches  might  include 
exempting  steam  generating  units 
operating  at  lower  capacity  utilization 
factors. 

4.  Selection  of  Standard  for  Oil-Fired 
Steam  Generating  Units 

As  discussed  above  for  coal-fired 
steam  generating  units,  a  number  of 
technologies  are  capable  of  reducing 
emissions  of  SOi  fi^m  oil-fired 
industrial-commerdal-institutiQnal 
steam  generating  xmits.  Conventional 
wet  FGD  tedmologies,  such  as  sodium 
scrubbing  systems,  have  been  widely 
applied  to  oil-fired  steam  generating 
units  and  are  considered  demonstrated 
for  purposes  of  developing  NSPS. 

Short-  and  Jong-term  test  data  were 
gathered  to  assess  the  performance  of 
wet  FGD  systems  in  achieving  a  percent 
reduction  in  SOt  emissions  from  oil-fired 
steam  generating  units.  As  discussed  in 
"Summary  of  Regulatory  Analysis" 
imder  "PorformaBce  of  Demonstrated 
Emission  Control  Tedmologies.'' 


analysis  of  the  data  indicates  that  these 
technologies  are  capable  of  continuously 
achieving  a  90  percent  reduction  in  SOa 
emissions  on  a  30-day  roBing  average 
basis.  TTierBfore.  a  90  percent  reduction 
in  SOk  emissions  on  a  30-day  rolling 
average  basis  through  the  use  of  wet 
FGD  tedmologies  is  considered    . 
demonstrated  for  ofl-fired  steam 
generating  units. 

Assessing  the  performance  of  other 
demonstrated  control  technologies,  such 
as  FBC  or  lime  spray  drying,  in 
achieving  sustained  SOi  emission 
reductions  on  oil-fired  steam  generating 
units  is  not  as  straightforward.  The  FBC 
and  hme  spray  drying  technologies,  for 
example,  were  developed  primarily  for 
coal  firing  and  nearly  all  commerciany 
operating  installations  of  these 
technologies  are  on  coal-fired  steam 
generating  units.  Therefore,  the 
performaiuie  of  these  control 
technologies  in  achieving  sustained 
reductions  in  SOi  emissions  from  oil- 
fired  steam  generating  units  must  largely 
be  inferred  from  their  performance  on 
coal-fired  units.  While  some  changes  in 
the  design  of  these  technologies  may  be 
appropriate  for  their  use  on  oil-fired 
steam  generating  units,  8iu::h  as  the  use 
of  electrostatic  precipitators  rather  than 
fabric  filters,  there  are  no  technical 
reasons  to  expect  that  the  performance 
of  FBC  or  lime  spray  drying  when 
applied  to  oil-fired  steam  generating 
units  would  differ  substantially  from  flie 
performance  levels  demonstrated  on 
coal-fired  steam  generating  units. 
Consequently,  a  90  percent  reduction  in 
SOi  emissions  on  a  30-day  rolling 
average  basis  is  also  considered 
demonstrsted  for  these  technologies 
when  applied  to  oil-fired  steam 
generating  units. 

The  cost  impacts  assodated  with 
various  percent  reduction  requirements 
were  examined  and  analyzed  for  oil- 
fired  stetmi  generating  units  at  both  the 
national  level  and  the  individual  steam 
generating  unit  level.  These  analyses  are 
discussed  in  "Summary  of  Regulatory 
Analysis"  under  "Consideration  of 
National  Impacts"  and  "Consideration 
of  Demonstrated  Emission  Control 
Technology  Costs." 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts" 
and  shown  in  Table  8-5.  national 
annualized  cost  impacts  were  found  to  i 

be  relatively  insensitive  to  variations  la 
the  spedflc  level  of  the  percent 
reduction  requirement  For  example,  the 
national  average  cost  effectiveness  < 

assodated  with  various  percent  ' 

reduction  requirements  ranging  from  70     ! 
percent  to  90  percent  varied  from  $800/ 


Mg  ($540/ton)  of  SOi  removed  to  $560/ 
Mg  ($510/ ton)  of  SOi  removed. 
However,  SOi  emissions  under  a  90 
percent  reduction  requirement  are 
reduced  by  an  additional  28,000  Mg/ 
year  (31,000  tons/year)  below  the 
emission  levels  achieved  under  a  70 
percent  reduction  requirement. 
Therefore,  on  a  national  basis,  a  90 
percent  reduction  requirement  achieves 
greater  SOi  emission  reductions  at  costs 
only  slightly  higher  than  those 
associated  with  lower  percent  reduction 
requirements  for  oil-fired  steam 
generating  units. 

The  cost  impacts  associated  with 
various  percent  reduction  requirements 
were  also  examined  for  a  typical  oil- 
fired  industrial-commercial-institutional 
steam  generating  unit  with  a  heat  input 
capacity  of  44  MW  (150  miHion  Btu/ 
hour).  As  shown  in  Table  6-29  of 
"Summary  of  Regiilatory  Analysis,"  the 
annualized  cost  differences  of  operating 
an  FGD  system  to  achieve  a  90  percent 
reduction  versus  a  50  percent  reduction 
in  SOt  emissions  ranges  bom  about 
$30.000/year  for  low  sulfur  oil  to  about 
$113,000/year  for  high  sulfur  oil.  The 
corresponding  increm'ental  emission 
reductions  achieved  under  a  90  percent 
reduction  requirement  range  from  80 
Mg/year  (88  tons/year)  for  low  sulfur  oil 
to  298  Mg/year  (328  tons/year)  for  high 
sulfur  oil.  'The  average  cost  effectiveness 
of  operating  an  FGD  system  at  90 
percent  reduction  is  $628  to  $1,500/Mg 
($570  to  $1.380/ ton)  of  SOt  removed, 
compared  to  $750  to  $2,040/Mg  ($680  to 
$l,850/ton)  of  SOt  removed  for  an  FGD 
system  operated  at  50  percent  reduction. 

As  in  the  national  impact  and 
individual  steam  generating  unit  impact 
analyses  discussed  above  for  coal-fired 
steam  generating  units,  the  results  of 
both  the  national  impact  and  individual 
steam  generating  unit  impact  analyses 
for  oil-fired  steam  generating  units  lead 
to  the  same  conclusion:  a  90  percent 
reduction  requirement  is  more  cost 
effective  than  lower  percent  reduction 
requirements. 

As  discussed  above,  this  result 
emerges  because  the  only  increased 
costs  associated  with  operating  an  FGD 
system  to  achieve  a  high  percent 
reduction  in  SOk  emissions,  rather  than 
a  low  percent  reduction,  are  the 
increased  costs  resulting  trom  increased 
chemicals  and  utilities  consumption  and 
increased  waste  disposal  costs.  These 
increased  coats  are  incremental  in 
nature  and  relatively  small.  However, 
the  increased  reduction  in  SOt 
emissions  resulting  from  operation  at  a 
high  percent  reduction  level  is  quite 
SkgnificanL 

In  addition,  in  the  national  impacts 
analysis,  the  cost  effectiveness  of  a  90 


percent  reduction  requirement  compared 
to  the  cost  effectiveness  of  a  lower 
percent  reduction  requirement  is  also 
influenced  by  fuel  switching.  As  also 
discussed  above,  the  impact  of  fuel 
switching  in  response  to  percent 
reduction  requirements  tends  to  improve 
the  resulting  cost  effectiveness  of  SOt 
control.  While  the  increased  costs 
associated  with  operating  an  FGD 
system  at  a  high  percent  reduction  are 
small,  in  some  cases  these  increased 
costs  are  sufficient  to  cause  some 
additional  steam  generating  units  to  fire 
natural  gas  instead  of  oil.  This  tends  to 
improve  further  the  cost  effectiveness  of 
SOt  control  associated  with  the  90 
percent  reduction  requirement. 

Consequently,  in  both  the  national 
impact  and  individual  steam  generat- 
ing unit  impact  analyses,  a  90  percent 
reduction  requirement  emerges  as  more 
cost  effective  than  lower  percent 
reduction  requirements. 

As  discussed  above,  the  ability  of  wet 
FGD  systems,  lime  spray  drying 
systems,  and  FBC  systems  to  achieve 
this  level  of  performance  on  a  30-day 
rolling  average  basis  is  considered 
demonstrated.  Thus,  a  standard 
requiring  a  90  percent  reduction  in  SOt 
emissions  has  been  selected  for  new  oil- 
fired  steam  generating  units  of  greater 
than  29  MW  (100  million  Btu/hour)  heat 
input  capacity  (except  for  units  using 
emerging  technologies,  as  discussed 
below). 

In  selecting  an  SOt  emission  limit  to 
accompany  tfie  percent  reduction 
requirement  for  oil-fired  steam 
generating  units,  consideration  was 
given  to  emission  levels  which,  when 
combined  with  a  requirement  to  achieve 
a  90  percent  reduction  in  SOt  emissions, 
would  not  preclude  the  use  of  very  high 
sulfur  oils.  Review  of  data  on  foel  oils 
currently  produced  by  U.S.  refineries 
indicates  that  the  SOt  content  of  the 
residual  oils  prior  to 

hydrodesulfurization  can  be  in  excess  of 
2.580  ng/}  (6.0  lb /million  Btu).  However, 
residual  oils  produced  from  particularly 
heavy  crude  oils,  or  oils  recovered  from 
tar  sands  and  oil  shales,  could  have  SOt 
contents  of  up  to  3,440  ng/|  (6.0  lb/ 
million  Btu).  Although  these  types  of  oils 
are  not  currenUy  %videly  processed  by 
U.S.  refineries,  they  are  expected  to  be 
processed  more  frequently  in  the  future. 
Therefore,  an  SOt  emission  limit  of  344 
ng/J  (0.8  Ib/mUlion  Btu)  heat  input  has 
been  selected  ss  the  emission  limit 
included  in  the  90  percent  reduction 
requirement  for  oil-fired  industrial- 
commercial-institutional  steam 
generating  units. 

As  discussed  above  concerning  coal- 
fired  steam  generating  units,  it  is 
questionable  whether  these  standards 


for  oil-fired  steam  generating  units  could 
be  achieved  by  emerging  technologies. 
Accommodating  and  fostering  the 
continued  development  of  emerging 
technologies  is  considered  desirable.  As 
with  coal-fired  steam  generating  units, 
establishing  less  stringent  percent 
reduction  requirements  for  emerging 
technologies  applied  to  oil-fired  steam 
generating  units  would  increase  the 
likelihood  that  owners  and  operators  of 
new  oil-fired  industrial-commercial- 
institutional  steam  generating  units  will 
install  and  operate  emerging 
technologies. 

As  mentioned  in  the  introduction  to 
this  section,  standards  for  coal-  and  oil- 
fired  steam  generating  units  should  be 
conceptually  similar  so  as  to  not  create 
an  advantage  in  the  use  of  one  fuel  over 
another.  Therefore,  the  regulatory 
approach  selected  for  accommodating 
the  use  of  emerging  technologies  on 
coal-fired  steam  generating  units  was 
also  selected  for  acconunodating  the  use 
of  emerging  technologies  on  oil-fired 
steam  generating  units. 

Most  emerging  technologies  for 
control  of  SOt  emissions  from  steam 
generating  units  are  being  develop>ed 
primarily  for  application  to  coal-fired 
steam  generating  units.  Nonetheless, 
such  emerging  technologies  as  dry  alkali 
injection,  electron  beam  irradiation,  and 
LIMB  could  be  applied  to  oil-fired  steam 
generating  units  as  well.  There  are,  in 
addition,  no  reasons  to  expect  that  the 
performance  of  emerging  technologies 
when  applied  to  oil-fu%d  stetmi 
generating  units  would  be  any  better  or 
worse  than  when  applied  to  coal-fired 
steam  generating  units.  Therefore,  the 
proposed  standards  would  require  all 
new,  modified,  or  reconstructed  oil-fired 
industrial-commercial-institutional 
steam  generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  employing  emerging 
SOt  control  technologies  to  achieve  a 
minimum  of  50  percent  reduction  in  SOt 
emissions  on  a  30-day  rolhng  average 
basis. 

In  order  to  minimize  emissions  from 
oil-fired  steam  generating  units  using  an 
emerging  technology  for  SOi  control  and 
subject  to  the  50  percent  reduction 
requirement  the  proposed  standard 
includes  an  emission  limit  of  172  ng 
SOt /J  ^4  lb  SOt /million  Btu)  heat  input 
As  discussed  above  for  coal-fired  steam 
generating  units,  this  limit  is  one-half  of 
the  otherwise  appUcable  limit  This 
Umits  the  use  of  emerging  technologies 
achieving  the  minimum  50  percent 
reduction  in  SOi  emissions  to  steam 
generating  units  firing  low  sulfur  oil;  i.e., 
oil.with  a  sulfur  content  of  344  ng  SOi/f 
(0.6  lb  SOt/ million  Btu)  heat  input  or 
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less.  To  the  extent  that  emerging 
technologies  may  achieve  SOi  emission 
reductions  of  greater  than  50  percent, 
oils  with  higher  sulfur  contents  can  be 
burned  without  exceeding  the  proposed 
emission  Umit.  Because  higher  sulfur  oils 
are  generally  less  expensive  than  low 
sulfur  oils,  this  wnll  act  as  an  incentive 
to  achieve  percent  reductions  of  greater 
than  50  percent. 

As  discussed  above  for  coal-fired 
steam  generating  units,  therefore,  the 
proposed  standards  provide  a  limited 
"window"  for  use  of  emerging 
technologies  on  oil-fired  steam 
generating  units.  This  window  will  be 
reviewed  regularly  diuing  the  course  of 
the  review  process  associated  with  all 
NSPS.  As  appropriate,  the  percent 
reduction  requirements  will  be  revised 
upwards  in  light  of  additional 
performance  data  available  at  that  time 
for  emerging  technologies.  As  a  result  of 
these  reviews,  emerging  control 
technologies  that  do  not  demonstrate 
improvements  in  performance 
capabilities,  or  show  no  promise  of 
achieving  emission  reductions  greater 
than  50  percent,  will  no  longer  be 
considered  emerging  technologies  and 
would  be  subjected  to  the  same 
requirements  as  those  included  in  the 
standards  for  conventional 
demonstrated  technologies. 

5.  Basis  of  Standard  for  Mixed  Fuel- 
Fired  Steam  Generating  Units 

The  regulatory  analysis  for  mixed 
fuel-fired  steam  generating  imits  (i.e., 
those  firing  mixtures  of  sulfur-bearing 
and  nonsuTfur-bearing  fuels)  was 
conducted  in  a  manner  parallel  to  that 
for  steam  generating  units  firing  coal 
and  oil.  The  analysis  considered  the 
impacts  of  alternative  control  levels  or 
standards  based  on  the  use  of  low  sulfur 
fuel  or  requiring  a  percent  reduction  in 
SOi  emissions  from  three  different 
perspectives:  overall  national  impacts; 
specific  industries  subject  to  the 
standards;  and  individual  steam 
generating  units  subject  to  the 
standards. 

For  piuposes  of  calculating  these 
impacts,  the  analyses  assumed  that 
"emission  credits"  are  not  provided  for 
mixed  fuel-fired  steam  generating  units. 
(Emission  credits  would  permit 
"dilution"  of  the  SO»  emissions  resulting 
from  combustion  of  coal  or  oil  with 
"clean"  gases  resulting  from  combustion 
of  non-sulfur  containing  fuels  as  a 
means  of  reducing  emissions  and 
meeting  standards.]  As  discussed  in 
"Summary  of  Regulatory  Analysis" 
under  "Consideration  of  Demonstrated 
Emission  Control  Technology  Costs," 
this  assiunption  permits  mixed  fuel-fired 
steam  generating  units  to  be  considered 


as  a  type  of  low  capacity  utilization 
factor  fossil  fuel-fired  steam  generating 
unit.  The  merits  of  emission  credits  are 
considered  and  discussed  below  under 
"Other  Considerations." 

National  Impacts.  As  discussed  in 
"Summary  of  Regulatory  Analysis" 
under  "Consideration  of  National 
Impacts,"  the  national  impacts 
associated  with  NSPS  were  analyzed  on 
the  basis  of  projections  to  1990  of  new 
mixed  fuel-fired  steam  generating  units. 
The  computer  model  used  to  assess  the 
impacts  of  various  standards  for  fossil 
fuel-fired  units,  IFCAM,  considers  only 
steam  generating  imits  firing  fossil  fuels. 
Consequently,  this  model  could  not  be 
used  in  the  analysis  of  national  impacts 
on  mixed  fuel-fired  steam  generating 
units.  The  methodological  approach 
employed  in  the  analysis  of  national 
impacts  on  mixed  fuel-fired  steam 
generating  units,  however,  was  the  same 
as  that  employed  in  the  IFCAM  model. 

Similar  to  the  analyses  of  national 
impacts  discussed  above  for  coal-  and 
oil-fired  steam  generating  imits,  a  set  of 
regulatory  alternatives  or  alternative 
standards  was  structured  to  examine 
national  impacts  on  mixed  fuel-fired 
steam  generating  units  as  a  function  of 
steam  generating  unit  size.  These 
alternatives  are  shown  in  Tkble  8-11  of 
"Summary  of  Regulatory  Analysis." 

The  regiolatory  alternatives  become 
progressively  more  stringent  by  first 
requiring  only  mixed  fuel-fired  steam 
generating  units  with  heat  input 
capacities  above  73  MW  (250  million 
Btu/hour)  to  meet  a  standard  based  on 
the  use  low  sulfur  fuel.  The  second 
alternative  requires  all  steam  generating 
units  with  heat  input  capacities  greater 
than  29  MW  (100  million  Btu/hour)  to 
meet  an  emission  limit  based  on  the  use 
of  low  sulfur  fuel.  The  third  alternative 
requires  only  mixed  fuel-fired  steam 
generating  units  larger  than  73  MW  (250 
million  Btu/hour]  heat  input  capacity  to 
achieve  a  percent  reduction  in  SOj 
emissions,  while  all  other  steam 
generating  units  are  required  to  meet  an 
emission  limit  based  on  the  use  of  low 
sulfur  fuels.  The  fourth  alternative 
requires  all  steam  generating  units 
larger  than  29  MW  (100  million  Btu/ 
hour)  heat  input  capacity  to  achieve  a 
percent  reduction  in  SOi  emissions. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts" 
and  shown  In  Table  8-12.  standards 
based  on  the  use  of  low  sulfur  fuel  for 
all  new  mixed  fuel-fired  steam 
generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour]  result  in  a  projected 
reduction  in  national  SOi  emissions  of 


42.000  Mg/year  (46,000  tons/year)  over 
the  regulatory  baseline  in  the  fifth  year 
following  proposal  of  standards  (i.e.. 
1990).  In  comparison,  standards 
requiring  all  new  mixed  fuel-fired  steam 
generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  emissions  result  in  a 
projected  national  SOj  emission 
reduction  of  55.700  Mg/year  (61.200 
tons/year]  over  the  regulatory  baseline 
in  1990. 

Of  the  difference  in  projected  national 
S0»  emission  reductions  between  these 
two  alternatives  (about  14.000  Mg/year). 
nearly  all  (about  13,500  Mg/year)  results 
from  standards  requiring  all  new  mixed 
fuel-fired  steam  generating  units  with 
heat  input  capacities  greater  than  73 
MW  (250  million  Btu/hour)  to  achieve  a 
percent  reduction  in  SOi  emissions.  This 
occurs  for  two  reasons:  (1)  Only  a  very 
small  number  of  new  mixed-fuel  fired 
steam  generating  units  in  1990  (i.e..  5  out 
of  a  total  of  35]  are  projected  to  have 
heat  input  capacities  less  than  73  MW 
(250  million  Btu/hoyr).  and  (2)  all  of  the 
new  mixed  fuel-fired  units  with  heat 
input  capacities  less  than  73  MW  (250 
million  Btu/hour]  are  projected  to  bum 
small  amounts  of  coal  or  oil  (i.e..  about 
20  percent]  relative  to  the  amount  of 
nonsulfur-bearing  fuel  fired  armually. 
The  amount  of  coal  or  oil  fired  in  a 
steam  generating  unit  can  be  expressed 
in  terms  of  a  fossil  fuel  utiHzation  factor. 
This  represents  the  percentage  of  the 
rated  steam  generating  unit  heat  input 
capacity  that  is  supplied  by  coal  or  oil. 
The  fossil  fuel  utilization  factor  is. 
therefore,  calculated  on  the  basis  of  the 
amount  of  coal  or  oil  that  is  actually 
fired  compared  to  the  maximum  amount 
of  fuel  that  could  be  fired  in  the  steam 
generating  unit.  For  example,  a  117  MW 
(400  million  Btu/hour)  heat  input 
capacity  mixed  fuel-fired  steam 
generating  unit  operating  at  an  armual 
capacity  utilization  factor  of  0.6  is  firing 
70  MW  (240  million  Btu/hour]  heat  input 
on  an  annual  basis.  If  this  unit  fires  20 
percent  coal  and  80  percent  nonsulfur- 
bearing  fuel,  the  heat  input  supplied 
from  coal  is  14  MW  (48  million  Btu/ 
hour]  on  an  annual  basis.  This 
represents  12  percent  of  the  potential 
total  annual  heat  input  to  the  steam 
generating  unit,  or  a  fossil  fuel 
utilization  factor  of  0.12.  Similarly,  a 
mixed  fuel-fired  steam  generating  unit 
operating  at  an  armual  capacity 
utilization  factor  of  0.6  and  firing  a  SO 
percent  coal /SO  percent  nonsulfur- 
bearing  fuel  mixture  would  have  a  fossil 
fuel  utilization  factor  of  0.3,  and  a  unit 
firing  80  percent  coal  and  20  percent 


nonsulfur-bearing  fuel  would  have  a 
fossil  fuel  utilization  factor  of  0.48. 

Based  on  the  above  discussion,  this 
analysis  projects  that  standards 
requiring  all  new  mixed  fuel-fired  steam 
generating  units  to  achieve  a  percent 
reduction  in  SOt  emissions  achieve 
greater  reductions  in  national  SOs 
emissions  than  standards  based  on  the 
use  of  low  sulfur  fuel. 

As  shown  in  Table  8-12  of  "Summary 
of  Regulatory  Analysis,"  NSPS  based  on 
the  use  of  low  sulfur  fuel  for  all  new 
mixed  fuel-fired  steam  generating  units 
with  heat  input  capacities  greater  than 
29  MW  (100  million  Btu/hour)  result  in  a 
projected  national  annualized  cost 
increase  of  $21.5  million/year  over  the 
regulatory  baseline  in  1990.  This 
represents  an  increase  of  about  5 
percent  in  the  total  national  annualized 
costs  associated  with  operation  of  ail 
new  mixed  fuel-fired  steam  generating 
units  projected  to  be  constructed 
between  1986  and  1990.  In  comparison, 
standards  requiring  all  new  mixed  fuel- 
fired  steam  generating  units  with  heat 
input  capacities  greater  than  29  MW 
(100  million  Btu/hour]  to  achieve  a 
percent  reduction  in  emissions  result  in 
projected  national  annualized  cost 
increases  of  about  $42.9  million/year 
over  the  regulatory  baseline  in  1990. 
This  represents  an  increase  in  total 
nationeil  annualized  costs  of  about  10 
percent. 

Of  the  difference  in  projected 
increases  in  total  national  annuafized 
costs  between  these  two  alternatives 
(about  $21.4  million/ year],  nearly  all 
($19.9  million/year]  results  from 
standards  requiring  all  new  mixed  fuel- 
fired  steam  generating  units  with  heat 
input  capacities  greater  than  73  MW 
(250  million  Btu/hour)  to  achieve  a 
percent  reduction  in  SO*  emissions. 
Again,  this  occurs  as  a  result  of  both  the 
small  number  of  new  mixed  fuel-fired 
steam  generating  units  projected  to  have 
heat  input  capacities  less  than  73  MW 
(250  million  Btu/hour]  and  the  low  fossil 
fuel  utilization  factors  projected  for 
these  units. 

Based  on  the  projected  national 
emission  reductions  and  annualized  cost 
increases  described  above,  the  national 
average  cost  effectiveness  of  NSPS 
based  on  the  use  of  low  sulfur  fuel  for 
all  new  mixed  fuel-fked  steam 
generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  is  about  $5ao/Mg 
($470/ton)  of  SOi  removed.  In 
comparison,  standards  requiring  aQ  new 
mixed  fuel-fired  steam  generating  units 
with  heat  input  capacities  greater  than 
29  MW  (100  million  Btu/hour)  to  achieve 
a  percent  reduction  in  emissions  result 


in  a  national  average  cost  effectiveness 
of  $770/Mg  ($700/ ton)  of  SO*  removed. 

As  shown  in  Tabic  8-12,  however,  the 
incremental  cost  effectiveness  of  a 
standard  requiring  all  mixed  fuel-fired 
steam  generating  units  with  kcat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SOi  emissions,  over  a 
standard  requiring  only  mixed  fuel-fired 
steam  generating  tmits  wiA  heat  input 
capacities  greater  than  73  MW  (250 
million  Btu/hour)  to  achieve  a  percent 
reduction  in  SO*  emissions,  is  about 
$5,800/Mg  ($5.300/ton)  of  SO»  removed. 
As  discussed  in  "Summary  tA 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts," 
this  high  incremental  cost  effectiveness 
level  is  not  due  to  the  relatively  small 
size  of  steam  generating  units  with  heat 
input  capacities  less  than  73  MW  (250 
million  Btu/hour),  but  rather  results 
from  the  projection  that  all  of  the  new 
mixed  fuel-fired  steam  generating  units 
with  heat  input  capacities  less  than  73 
MW  (250  miUion  Btu/hour)  will  have 
low  fossil  fuel  utilization  factors. 

On  an  annual  basis,  the  potential 
emission  reductions  obtainable  fttjm 
these  mixed  fuel-fired  steam  generating 
units  with  heat  input  capacities  less 
than  73  MW  (250  million  Btu/hour)  units 
are  much  less  than  those  obtainable 
from  larger  units,  even  under  a  standard 
that  requires  a  percent  reduction  in  SOj 
emissions.  Moreover,  FGD  systems 
installed  on  ftese  mixed  fuel-fired  units 
would  be  designed  to  accommodate 
firing  of  coal  or  oil  at  full  load  to  provide 
maximum  fuel  use  flexibility.  Thus,  the 
costs  of  these  FGD  systems  would  be 
similar  to  those  installed  on  coal-  or  oil- 
fired  steam  generating  units  or  on  mixed 
fuel-fired  units  that  fire  relatively  large 
amounts  of  coal  or  oil  relative  to 
nonsulfur-bearing  fuel  (i.e..  with  high 
fossil  fuel  utilization  factors).  As  a 
result,  for  mixed  fuel-fired  steam 
generating  units  with  heat  input 
capacities  of  less  than  73  MW  (250 
million  Btu/hour)  that  have  low  fossil 
fuel  utilization  factors,  the  costs  of 
achieving  a  percent  reduction  in  SOi 
emissions  are  relatively  high  in 
proportion  to  the  emission  reductions 
achievable  on  an  annual  basis. 

In  summary,  this  analysis  indicates 
that  the  national  average  cost 
effectiveness  of  standards  requiring  all 
new  mixed  fuel-fired  steam  generating 
units  to  achieve  a  percent  reduction  in 
SOt  emissioas  is  not  substantially 
higher  than  the  national  average  cost 
effectiveness  of  standards  based  on  the 
use  of  low  sulfur  fuel  This  analysis  also 
appears  to  indicate  that  the  incremental 

cosi  effectiveness  of  a  standard 


requiring  all  steam  generating  units  with 
heat  input  capacities  greater  than  29 
MW  (100  million  Btu/hour)  to  achieve  a 
percent  reduction  in  SOj  emissions  over 
a  standard  that  would  require  only 
mixed  fuel-fired  steam  generating  units 
with  heat  input  capacities  greater  than 
73  MW  (250  million  Btu/hour)  to  achieve 
a  percent  reduction  in  emissions  is  high. 
As  discussed  above,  however,  this  high 
incremental  cost  effectiveness  is  not  due 
primarily  to  the  smaller  size  of  these 
mixed  fuel-fired  steam  generating  units, 
but  rather  to  the  low  fossil  fuel 
utilization  factors  projected  for  new 
mixed  fuel-fired  steam  generating  units 
of  less  than  73  MW  (250  million  Btu/ 
hour)  heat  input  capacity  (i.e.,  fossil  fuel 
utilization  factors  in  the  range  of  0.12). 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  National  Impacts" 
and  shown  in  Table  8-12,  NSPS  are  not 
projected  to  have  any  impact  on  fuel  use 
in  new  mixed  fuel-fired  steam 
generating  units.  Under  the  regulatory 
baseline,  the  total  fuel  consumption  in 
new  mixed  fuel-fired  steam  generating 
units  is  projected  to  be  evenly  divided 
between  coal  and  nonfossil  fuels.  Oil 
and  natural  gas  are  not  competitive  with 
coal  for  use  in  mixed  fuel-fired  steam 
generating  units  under  either  (he  high  oil 
penetration  or  high  coal  penetration 
energy  scenarios  discussed  above  for 
fossil  fuel-fired  steam  generating  units. 
In  addition,  as  shown  in  Table  8-12,  this 
fuel  use  pattern  does  not  change  under 
any  of  the  regulatory  alternatives  or 
standards  examined.  Thus,  this  analysis 
indicates  that  the  fuel  switching 
projected  to  occur  for  fossil  fuel-fired 
steam  generating  units  in  response  to 
various  NSPS  is  not  projected  to  occur 
for  mixed  fuel-fired  steam  generating 
units. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Secondary 
Environmental  Impacts,"  potential 
secondary  environmental  impacts 
associated  with  standards  of 
performance  that  include  a  percent 
reduction  requirement  have  also  been 
analyzed.  The  in^MCts  of  various 
regulatory  alternatives  on  the  generation 
and  disposal  of  solid  and  Uquid  wastes 
were  examined  at  the  national  level,  as 
shown  in  Table  8-12.  Regulatory 
alternatives  requiring  a  percent 
reduction  in  SO*  emissions  result  in 
greater  quantities  of  liquid  waste  than 
do  regulatory  alternatives  based  on  the 
use  of  low  sulfur  fuels.  The  table  also 
indicates  that  the  solid  waste  impacts 
associated  with  regulatory  alternatives 
requiring  a  perc«it  reduction  in  SOt 
emissions  are  not  significantly  greater 
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than  those  associated  with  regulatory 
alternatives  based  on  the  use  of  low 
sulhir  fuel. 

As  discussed  previously  for  coal-  and 
oil-fired  steam  generating  units,  the 
quantities  of  wastes  generated  by  FGD 
systems  installed  on  mixed  fuel-fired 
steam  generating  units  is  small 
compared  to  the  total  amounts  of 
existing  liquid  and  solid  wastes 
generated  by  industrial  plants  at  which 
these  steam  generating  units  are  located. 
In  addition,  the  nontoxic  and 
nonhazardous  nature  of  the  FGD  wastes 
permits  their  disposal  using 
conventional  techniques  such  as 
ponding,  landfiUing,  or  direct  discharge 
without  leading  to  any  unreasonable 
secondary  environmental  impacts. 

Industry-Specific  Economic  Impacts. 
The  analysis  discussed  above  of 
potential  national  impacts  associated 
with  standards  of  performance  for  new 
mixed  fiiel-fired  steam  generating  units 
represents  an  assessment  of  the 
aggregate  nationwide  impact  of 
standards  requiring  a  percent  reduction 
in  SOi  emissions.  Because  of  the 
aggregate  nature  of  this  analysis  of 
national  impacts,  the  potential  impact  of 
standards  requiring  a  percent  reduction 
in  SOi  emissions  was  not  assessed  for 
specific  industrial  sectors  within  the 
national  economy.  Accordingly,  the 
potential  economic  impacts  of  a 
standard  requiring  a  percent  reduction 
in  SO2  emissions  on  major  industrial 
steam  users  were  also  considered. 

For  the  same  size  steam  generating 
unit  operating  at  the  same  overall 
capacity  utilization  factor,  the 
annualized  costs  associated  with 
standards  requiring  a  percent  reduction 
in  SO2  emissions  would  be  somewhat 
less  for  a  mixed  fuel-fired  steam 
generating  unit  than  for  a  fossil  fuel- 
fired  steam  generating  unit.  In  both 
cases,  an  FGD  system  would  be 
installed  to  comply  with  the  percent 
reduction  requirement,  and  this  FGD 
system  would  be  designed  to  handle  the 
total  exhaust  gas  volume  from  the  steam 
generating  unit.  This  would  be 
necessary  for  the  mixed  fuel-fired  steam 
generating  unit,  as  well  as  the  fossil 
fuel-fired  steam  generating  unit,  because 
100  percent  coal  or  oil  might  have  to  be 
fired  on  occasion  in  the  mixed  fuel-fired 
steam  generating  unit  when  nonsulfur- 
bearing  fuels  were  not  available.  As  a 
result,  capital  costs  associated  with 
standards  requiring  a  percent  reduction 
in  SOj  emissions  would  be  essentially 
the  same  for  both  mixed  fuel-fired  and 
fossil  fuel-fired  steam  generating  units. 
Operating  costs,  however,  would  be 
somewhat  lower  for  a  mixed  fuel-fired 
steam  generating  unit.  These  costs  are  a 
fimction  of  the  amount  of  SO*  removed 


by  the  FGD  system  which,  for  steam 
generating  units  of  the  same  size, 
operating  at  the  same  capacity 
utilization  factor,  and  firing  coal  or  oil  of 
the  same  sulfur  content,  would  be  less 
for  a  mixed  fuel-fired  steam  generating 
unit  than  for  a  fossil  fuel-fired  steam 
generating  unit.  As  a  result,  the 
industry-specific  economic  impacts 
associated  with  alternative  standards 
for  mixed  fuel-fired  steam  generating 
units  would  also  be  somewhat  less  than 
those  associated  with  alternative 
standards  for  fossil  fuel-fired  steam 
generating  units. 

As  discussed  above  for  coal-fired 
steam  generating  units,  the  "worse  case" 
analysis  of  potential  industry-specific 
economic  impacts  of  standards  requiring 
a  percent  reduction  in  SOj  emissions 
indicates  that  the  increases  in  product 
prices  as  a  result  of  such  a  standard 
could  range  from  less  than  0.1  percent  to 
1.5  percent.  Similarly,  assuming  full  cost 
absorption,  potential  increases  in 
product  value  added  range  from  less 
than  0.1  percent  to  5.0  percent,  and 
potential  decreases  in  manufacttuing 
plant  profitability  or  return  on  assets 
range  from  less  than  0.1  to  2.8  percent. 
As  mentioned  above,  none  of  these 
industry-specific  impacts  associated 
with  a  standard  requiring  a  percent 
reduction  in  SOi  emissions  from  coal- 
fired  steam  generating  units  is 
considered  unreasonable.  The 
annualized  costs  associated  with 
achieving  a  percent  reduction  in  SOi 
emissions  from  mixed  fuel-fired  steam 
generating  units  are  smaller  than  the 
aimualized  costs  associated  with 
achieving  a  percent  reduction  in  SOi 
emissions  from  coal-fired  steam 
generating  units.  As  a  result,  none  of  the 
industry-specific  impacts  associated 
writh  standards  requiring  a  percent 
reduction  in  SOi  emissions  irom  mixed 
fuel-fired  steam  generating  units  are 
considered  unreasonable. 

Impacts  on  Individual  Steam 
Generating  Units.  The  analysis  of 
industry-specific  impacts  discussed 
above  examined  the  potential  impacts  of 
standards  requiring  a  percent  reduction 
in  SOi  emissions  within  specific 
industries  at  the  manufactxiring  plant 
level.  This  analysis,  however,  was 
imable  to  assess  potential  impacts  at  the 
individual  steam  generating  unit  level. 
Consequently,  the  regulatory  analysis 
also  examined  the  cost  and  emission 
impacts  associated  with  standards 
requiring  a  percent  reduction  in  SOj 
emissions  and  standards  based  on  the 
use  of  low  sulfur  coal  in  terms  of 
individual  steam  generating  units. 
As  was  discussed  above  and  in 
"Summary  of  Regiilatory  Analysis" 
under  "Consideration  of  Demonstrated 


Emission  Control  Technology  Costs," 
assuming  that  emission  credits  are  not 
provided,  the  cost  impacts  on  mixed 
fuel-fired  steam  generating  units  of 
alternative  control  levels  or  standards 
based  on  the  use  of  low  sulfur  fuel 
would  be  essentially  the  same  as  those 
for  fossil  fuel-fired  units  operating  at 
low  annual  capacity  utilization  factors. 
The  annual  costs  associated  with 
alternative  control  levels  or  standards 
based  on  achieving  a  percent  reduction 
in  SOi  emissions  would  also  be  the 
same  for  mixed  fuel-fired  and  fossil  fuel- 
fired  steam  generating  units  operating  at 
low  annual  capacity  utilization  factors. 
Therefore,  the  cost  impacts  on  mixed 
fuel-fired  steam  generating  units  of 
alternative  control  levels  or  standards 
can  be  examined  by  considering  the  cost 
analysis  performed  for  fossil  fuel-fired 
steam  generating  units  operating  at  low 
armual  capacity  utilization  factors.  A 
mixed  fuel-fired  steam  generating  unit 
firing  50  percent  coal  or  oil  and  50 
percent  nonsulfur-bearing  fuel  at  an 
annual  capacity  utilization  factor  of  0.6 
(i.e.,  fossil  fuel  utilization  factor  of  0.3), 
for  example,  can  be  considered  a  fossil 
fuel-fired  steam  generating  unit 
operating  at  an  annual  capacity 
utilization  factor  of  0.3  for  purposes  of 
analysis. 

Most  nonfossil  fuel-fired  steam 
generating  units  are  designed  with  the 
flexibility  to  fire  fossil  fuel,  as  well  as 
nonfossil  fuel.  As  a  result,  most 
nonfossil  fuel-fired  steam  generating 
units  can  be  considered  mixed  fuel-fired 
steam  generating  units.  The  flexibiUty  to 
fire  fossil  fuel  is  generally  provided  to 
overcome  potential  flame  stability 
problems  that  arise  with  some  nonfossil 
fuels  and  to  ensure  that  the  steam 
generating  unit  can  continue  to  operate 
during  periods  when  nonfossil  fuel  may 
not  be  available. 

The  basic  design  of  a  steam 
generating  unit  designed  to  fire  nonfossil 
fuel  is  very  similar  to  the  basic  design  of 
.  a  steam  generating  unit  designed  to  fire 
coal.  The  increase  in  capital  costs 
•  necessary  to  provide  the  flexibility  for  a 
nonfossil  fuel-fired  steam  generating 
unit  to  fire  coal,  therefore,  are  small.  As 
a  result  selection  of  the  fossil  fuel  to  fire 
in  a  mixed  fuel-fired  steam  generating 
unit  is  primarily  a  consideration  of  the 
price  of  the  fossil  fuel.  In  such  a 
situation,  with  few  exceptions,  coal 
normally  is  the  less  expensive  fuel. 
Consequently,  most  mixed  fuel-fired 
steam  generating  units  fire  coal,  rather 
than  natiu^l  gas  or  oil,  with  nonfossil 
fuels. 

The  potential  impacts  associated  with 
standards  based  on  the  use  of  low  sulfur 
fuel  and  standards  requiring  a  percent 


reduction  in  SOi  emissions,  therefore, 
were  examined  by  considering  the 
potential  impacts  discussed  above  and 
in  "Summary  of  Regulatory  Analysis" 
under  "Consideration  of  Demonstrated 
Emission  Control  Technology  Costs"  for 
a  coal-fired  steam  generating  unit  with  a 
heat  input  capacity  of  44  MW  (150 
milhon  Btu/hour)  operating  at  annual 
capacity  utilization  factors  of  0.3  and 
0.15.  As  discussed  above,  annual  fossil 
fuel  utilization  factor  is  calculated  by 
multiplying  the  annual  capacity 
utilization  factor  by  the  percentage  of 
fossil  fuel  fired  in  the  steam  generating 
unit.  Thus,  the  cost  impacts  for  coal- 
fired  steam  generating  units  operating  at 
annucd  capacity  utilization  factors  of  0.3 
and  0.15  correspond  to  the  cost  impacts 
associated  with  mixed  fuel-fired  steam 
generating  units  operating  at  an  overall 
capacity  utilization  factor  of  0.6  and 
firing  a  mixture  of  50  percent  coal/50 
percent  nonsulfur-bearing  fuel  and  25 
percent  coal/75  percent  nonsulfur- 
bearing  fuel,  respectively. 

An  alternative  control  level  or 
standard  based  on  the  use  of  low  sulfur 
coal  results  in  SO*  emission  reductions 
of  205  Mg/year  (230  tons/year)  over  the 
regulatory  baseline  for  a  44  MW  (150 
million  Btu/hour)  heat  input  capacity 
mixed  fuel-fired  steam  generating  unit 
located  in  Region  V  and  operating  at  an 
aimual  fossil  fuel  utilization  factor  of 
0.30.  An  alternative  control  level  or 
standard  requiring  a  percent  reduction 
in  SOt  emissions  results  in  emission 
reductions  of  300  Mg/year  (330  tons/ 
year)  over  the  regulatory  baseline.  At  an 
annual  fossil  fuel  utilization  factor  of 
0.15,  an  alternative  control  level  or 
standard  based  on  the  use  of  low  sulfur 
coal  achieves  SOi  emission  reductions 
of  100  Mg/year  (115  tons/year)  over  the 
regulatory  baseline  and  an  alternative 
control  level  or  standard  requiring  a 
percent  reduction  in  SOi  emissions 
results  in  emission  reductions  of  150 
Mg/year  (165  tons/year)  over  the 
regulatory  baseline.  The  SOi  emission 
reductions  associated  with  a  standard 
requiring  a  percent  reduction  in  SOi 
emissions  are  greater,  therefore,  than 
those  associated  with  a  standard  based 
on  the  use  of  low  sulfur  coal. 

As  shown  in  Tables  6-15  and  6-16  of 
"Summary  of  Regulatory  Analysis,"  the 
potential  increase  over  the  regulatory 
baseline  in  animalized  costs  of  a  new  44 
MW  (150  million  Btii/hour)  heat  input 
capacity  mixed  fuel-fired  steam 
generating  unit  associated  with 
standards  based  on  the  use  of  low  sulfur 
coal  is  about  1  or  2  percent  in  both 
Region  V  and  Region  Vni.  The  potential 
increase  in  annualized  costs  over  the 
regulatory  baseline  associated  with 


standards  requiring  a  percent  reduction 
in  emissions  is  about  8  or  9  percent  in 
Region  V  and  about  10  or  11  percent  in 
Region  VIII.  Thus,  the  incremental 
increase  in  annualized  costs  as  a  result 
of  standards  requiring  a  percent 
reduction  in  emissions  over  standards 
based  on  the  use  of  low  sulfur  coal  for 
mixed  fuel-fired  steam  generating  units 
is  about  7  to  8  percent  in  Region  V  and  9 
to  10  percent  in  Region  VIII. 

On  the  basis  of  the  emission 
reductions  and  potential  annualized  cost 
increases  noted  above,  the  average  cost 
effectiveness  of  standards  based  on  the 
use  of  low  sulfur  coal  in  Region  V  is 
between  $440/Mg  ($400/ ton)  and  $480/ 
Mg  ($440/ ton)  of  SOi  removed  for 
typical  mixed  fuel-fired  steam 
generating  units  with  annual  fossil  fuel 
utilization  factors  between  0.3  and  0.15, 
respectively.  For  standcu^s  requiring  a 
percent  reduction  in  SOi  emissions,  the 
average  cost  effectiveness  in  Region  V 
ranges  &t)m  $1,250/Mg  ($l,150/ton)  of 
SOj  removed  for  a  mixed  fuel-fired 
steam  generating  unit  with  an  annual 
fossil  fuel  utilization  factor  of  0.3  to 
$2,130/Mg  ($l,930/ton)  of  SOi  removed 
for  a  mixed  fuel-fired  steam  generating 
imit  with  an  annual  fossil  fuel  utilization 
factor  of  0.15.  In  Region  Vlll,  the  average 
cost  effectiveness  of  standards  based  on 
the  use  of  low  sulfur  coal  is  between 
$240/Mg  ($220/ton)  and  $300/Mg  ($270/ 
ton)  of  SOi  removed  for  mixed  fuel-fired 
steam  generating  units  with  aimual 
fossil  fuel  utilization  factors  between  0.3 
and  0.15,  respectively.  For  standards 
requiring  a  percent  reduction  in  SOi 
emissions,  the  average  cost 
effectiveness  in  Region  VIII  ranges  from 
$1,190/Mg  ($l,080/ton)  of  SOj  removed 
for  a  mixed  fuel-fired  steam  generating 
unit  with  an  aimual  fossil  fuel  utilization 
factor  of  0.3  to  $1,870/Mg  ($1,700/ ton)  of 
SOi  removed  for  a  mixed  fuel-fired 
steam  generating  unit  with  an  annual 
fossil  fuel  utilization  factor  of  0.15. 
In  Region  V,  the  incremental  cost 
effectiveness  of  a  standard  requiring  a 
percent  reduction  in  SOi  emissions  over 
a  standard  based  on  the  use  of  low 
sulfur  coal  ranges  from  $3,080/Mg 
($2,790/ ton)  of  SO»  removed  for  a  mixed 
fuel-fired  steam  generating  unit  with  an 
aimual  fossil  fuel  utilization  factor  of  0.3 
to  $5,110/Mg  ($4,640/ ton)  of  SOi 
removed  for  a  mixed  fuel-fired  steam 
generating  unit  with  an  annual  fossil 
fuel  utilization  factor  of  0.15.  Similarly, 
in  Region  Vm.  the  incremental  cost 
effectiveness  ranges  from  $2,420/Mg 
($2.200/ton)  to  $3,950/Mg  ($3,Sa0/ton)  of 
SOi  removed  for  mixed  fuel-fired  steam 
generating  units  with  annual  fossil  fuel 
utilization  factors  between  0.3  and  0.15, 
respectively. 


These  results  indicate  that  both  the 
average  and  incremental  cost  impacts 
associated  with  standards  requiring  a 
percent  reduction  in  SOx  emissions 
increase  significantiy  as  the  fossil  fuel 
utilization  factor  of  a  mixed  fuel-fired 
steam  generating  unit  decreases. 

As  noted  above  and  discussed  in 
"Summary  of  Regulatory  Analysis" 
under  "Consideration  of  National 
Impacts,"  mixed  fuel-fired  steam 
generating  units  are  not  projected  to  fire 
natm-al  gas  instead  of  coal  in  response 
to  a  standard  requiring  a  percent 
reduction  in  SOi  emissions.  This  is  true 
under  both  the  high  oil  penetration  and 
high  coal  penetration  scenarios.  Unlike 
fossil  fuel-fired  steam  generating  units, 
firing  natural  gas  would  not  result  in  any 
significant  reduction  in  steam  generating 
unit  capital  costs  which  would  partially 
offset  the  increased  price  of  natiiral  gas. 
Thus,  unlike  low  capacity  utilization 
factor  fossil  fuel-fired  steam  generating 
units  which  are  likely  to  fire  natural  gas 
instead  of  coal  to  avoid  the  cost  impacts 
discussed  above,  mixed  fuel-fired  steam 
generating  units  will  likely  incur  the  full 
cost  impacts  associated  with  standards 
requiring  a  percent  reduction  in  SQi 
emissions. 

Both  the  analysis  of  impacts  at  the 
national  level  and  the  analysis  of 
impacts  at  the  individual  steam 
generating  imit  level,  therefore,  indicate 
that  the  costs  of  a  standard  requiring'  a 
percent  reduction  in  SO»  emissions  are 
disproportionate  to  the  emission 
reductions  obtained  for  mixed  fuel-fired 
steam  generating  units  that  fire  small 
amounts  of  coal  relative  to  nonsulfur- 
bearing  fuel  on  an  annual  basis. 
ConsequenUy,  new  mixed  fuel-fired 
steam  generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
milUon  Btu/hour)  that  have  annual  fossil 
fuel  utilization  factors  of  0.3  or  less  are 
considered  a  category  of  steam 
generating  units  for  which  a  percent 
reduction  requirement  would  have 
unreasonable  impacts.  These  analyses, 
however,  also  show  that  the  impacts  of 
standards  containing  emission  limits 
only  are  reasonable  for  all  sizes  and 
types  of  mixed  fuel-fired  steam 
generating  units.  Accordingly,  the  basis 
of  the  standard  for  mixed  fuel-fired 
Industrial-commerdal-institutional 
steam  generating  units  with  heat  input 
capacities  greater  than  29  MW  (100 
million  Btu/hour)  that  operate  at  annual 
fossil  fuel  utilization  factors  for  coal  of 
30  percent  (0.3)  or  less  is  an  emission 
limit  only. 

The  analysis  of  national  impacts, 
impacts  on  specific  industries,  and 
impacts  on  individual  steam  generating 
units  have  shown  that  the  impacts  of  a 
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standard  requiring  a  percent  reduction 
in  SOi  emissions  are  reasonable  for 
mixed  fuel-fired  steam  generating  units 
that  operate  at  amunl  fossil  fciel 
utilization  factors  greater  than  0.3.  These 
impacts  are  reasonable  when  compared 
to  standards  based  on  the  use  of  low 
sulfur  fuel  and  when  compared  to  the 
regulatory  baseline.  Therefare,  the  basis 
of  standards  for  mixed  fuel-fired  steam 
generating  units  with  heat  input 
capacities  greater  than  29  MW  (KX) 
million  Btu/hour)  that  operate  at  annual 
fossil  fuel  utilization  factors  for  coal  of 
more  than  0.3  is  a  percent  reduction  in 
SOi  emissions. 

6.  Selection  of  Standard  for  Mixed  Fuel- 
Fired  Steam  Generating  Units 

As  with  coal-  and  oil-fired  steam 
generating  units,  the  SOi  control 
technologies  which  are  capable  of 
continuously  achieving  a  percent 
reduction  in  SOi  emissions  from  mixed 
fuel-fired  steam  generating  units  include 
both  combustion  modifications  and 
post-combustion  controls.  Combustion 
modification  through  the  use  of  FBC  has 
received  widespread  application  to 
steam  generating  units  which  fire  low 
quality  fossil  fuels  and  nonfossil  fuels, 
including  mixed  fuel-fired  steam 
generating  units.  Wet  and  dry  FGD 
technologies  are  also  applicable  to 
mixed  fuel-fired  steam  generating  units. 
The  SOi  emissions  fi^m  a  mixed  fuel- 
fired  steam  generating  unit  are  a  product 
of  the  sulfur  content  of  the  coal  or  oil  in 
the  fuel  mixture.  Consequently,  the  same 
technologies  that  are  effective  in 
controlling  SOi  emissions  from  coal-  or 
oil-fired  steam  generating  units  are  also 
effective  in  controlling  SOj  emissions 
from  steam  generating  units  that  fire 
coal  or  oil  in  combination  with 
nonsulfur-bearing  fuels.  Further,  these 
control  technologies  are  capable  of 
achieving  the  same  level  of  emission 
reduction  from  mixed  fuel-fired  steam 
generating  units  as  from  coal-  or  oil- 
fired  steam  generating  units. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Performance  of  Demonstrated  Emission 
Control  Technologies,"  analysis  of  data 
gathered  to  assess  the  performance  of 
wet  FGD  technologies  (sodium,  hme/ 
limestone,  and  dual  alkaH),  lime  spray 
drying  systems,  and  FBC  systems 
indicates  that  these  technologies  are 
capable  of  continuously  achieving  a  90 
percent  reduction  in  SOi  emissions  from 
coal-  and  oil-fired  steam  generating 
units.  Because,  as  mentioned  above, 
these  technologies  are  capable  of 
achieving  the  same  level  of  performance 
on  mixed  fuel-fired  steam  generating 
units,  a  90  percent  reduction  in  SOi 
emissions  on  a  30-day  rolling  average 


basis  through  the  use  of  these 
technologies  is  considered  demonstrated 
for  mixed  fuel-fired  steam  generating 
units. 

The  cost  impacts  associated  with  a 
range  of  percent  reduction  requirements 
were  examined  for  coal-  and  oil-fired 
steam  generating  units.  As  discussed 
above,  these  analyses  indicate  that  a  90 
percent  reduction  requirement  achieves 
the  greatest  emission  reductions  at  costs 
only  slightly  hi^er  than  those 
associated  with  lower  percent  reduction 
requirements  and  that  a  90  percent 
reduction  requirement  is  more  cost 
effective  than  lower  percent  reduction 
requirements.  Similarly,  a  90  percent 
reduction  requirement  for  mixed  fuel- 
fired  steam  generating  units  would  also 
result  in  the  greatest  emission  reduction 
at  costs  only  sli^tly  higher  than  those 
associated  with  lower  percent  reduction 
requirements. 

As  discussed  above,  the  analysis  of 
cost  impacts  of  percent  reduction 
standards  on  fossil  fuel-fired  steam 
generating  units  operating  at  low  annual 
capacity  utilization  factors  can  be  used 
to  represent  the  impacts  ef  percent 
reduction  requirements  on  mixed  fuel- 
fired  steam  generating  units. 
Consequently,  as  shown  in  Table  6-10  of 
.  "Summary  of  Regulatory  Analysis,"  for 
a  mixed  fuel-fired  steam  generating  unit 
located  in  EPA  Region  VHI  and 
operating  at  an  aimual  fossil  fuel 
utilization  factor  of  0.3a  the  average 
cost  effectiveness  of  a  50  percent 
reduction  requirement  is  $1,380/Mg 
($l,250/ton)  of  SOi  removed.  For  a  70 
percent  reduction  requirement,  the 
average  cost  effectiveness  is  $1,270/Mg 
($1.150/ton)  of  SOi  removed,  and  for  a 
90  percent  reduction  requirement  the 
average  cost  effectiveness  is  $1,200/Mg 
($l,090/ton)  of  SOi  removed. 

As  discussed  above,  the  ability  of  wet 
FGD  systems,  lime  spray  drying 
systems,  and  FBC  systems  to  achieve  a 
90  percent  reduction  in  SOi  emissions 
on  a  30-day  rolling  average  basis  from 
mixed  fuel-fired  steam  generating  units 
is  considered  demonstrated.  Thus,  a 
standard  requiring  a  90  percent 
reduction  in  SOi  emissions  has  been 
selected  bx  new  mixed  fuel-fired  steam 
generating  units  of  greater  than  29  MW 
(100  million  Btu/hour)  heat  faiput 
capacity  that  have  an  aimual  fossil  fuel 
utilization  factor  of  greater  than  0.30 
(except  for  units  using  emerging 
technologies,  as  discussed  below). 
Because  mixed  fuel-fired  steam 
generating  units  obtain  their  fossil  fuel 
supplies  from  the  same  market  sources 
as  fossil  fuel-fired  steam  generating 
units,  the  same  consideration  was  given 
to  emission  limits  which,  when 


combined  with  a  90  percent  reduction  in 
SOi  emissions,  would  not  prechjde  die 
use  of  high  sulfur  fUels.  Therefore, 
emission  limits  of  516  ng/J  (1.2  lb/ 
million  Btu)  heat  input  for  mixed  fuel- 
fired  steam  generating  units  firing  coal, 
and  344  ng/]  (0.8  lb/million  Btu)  heat 
input  for  mixed  fuel-fired  steam 
generating  units  firing  oil,  have  been 
selected  as  the  emission  limits  included 
in  the  90  percent  reduction  standard  for 
new  industrial-conmiercial-institutional 
mixed  fuel-fired  steam  generating  units. 
As  discussed  above  for  coal-fired  and 
oil-fired  steam  generating  units,  it  is 
questionable  whether  the  standards 
discussed  above  could  be  achieved  by 
emerging  technologies.  The  importance 
of  accommodating  emerging 
technologies  has  also  been  discussed 
previously.  Estabfishing  less  stringent 
percent  reduction  requirements  for 
emerging  technologies  would  increase 
the  l&elihood  that  owners  and  operators 
of  new  industrial-commercial- 
institutional  steam  generating  units 
firing  mixed  fuels  will  install  and 
operate  these  systems. 

As  discussed  above,  emerging  SOi 
control  technologies  are  being 
developed  primarily  for  application  to 
coal-fired  steam  generating  units. 
Nonetheless,  such  emerging  technologies 
as  dry  aUcali  injection,  electron  beam 
irradiation,  and  LIMB  could  be  appUed 
to  mixed  fuel  firing  as  well.  There  are.  in 
addition,  no  reasons  to  expect  that  the 
performance  of  emerging  technologies 
when  applied  to  mixed  fuel-fired  steam 
generating  units  would  be  any  better  or 
worse  than  that  for  coal-  or  oil-fired 
steam  generating  units.  Therefore,  the 
proposed  standards  would  require  all 
new,  modified,  or  reconstructed  mixed 
fuel-fired  industrial-commercial- 
institutional  steam  generating  units 
which  have  heat  input  capacities  greater 
than  29  MW  (100  million  Btu/hour), 
which  have  an  annual  fossil  fuel 
utilization  factor  of  greater  than  0.30, 
and  which  employ  emerging  SOi  control 
technologies,  to  achieve  a  50  percent 
reduction  in  SOi  emissions. 

In  order  to  minimize  emissions  from 
mixed  fuel-fired  steam  generating  units 
using  an  emerging  technology  for  SOi 
control  and  subject  to  the  50  percent 
reduction  requirement  the  proposed 
standard  includes  SOi  emission  limits  of 
258  ng/I  (0.6  lb/million  Btu)  and  172  ng 
SO»/I  (0.4  lb  SOi/million  Btu)  heat  Input 
for  steam  generating  units  firing  coal 
and  oil.  respectively.  In  a  fuel  mixture. 
As  discussed  above,  these  emission 
limits  are  one-half  the  otherwise 
applicable  SOi  emission  limits.  As  a 
result  the  use  of  emerging  technologies 
achieving  the  minimum  percent 


reduction  in  SOi  emissions  is  limited  to 
mixed  fuel-fired  steam  generating  units 
firing  coal  with  a  sulfur  content  of  516  ng 
SOi/l  (1-2  lb  SO, /million  Btu)  heat  input 
or  less,  or  oil  with  a  sulfur  content  of  344 
ng  SOi/I  (0.8  lb  SOi/million  Btu)  heat 
input  or  less.  However,  to  the  extent 
that  these  technologies  can  achieve  SO» 
emission  reductions  of  greater  than  50 
percent  coals  or  oils  with  higher  sulfur 
contents  can  be  burned  without 
exceeding  the  proposed  emission  limit. 
Because  higher  sulfur  fuels  are  generally 
less  expensive  than  low  sulfur  fuels,  this 
will  act  as  an  incentive  to  achieve 
percent  reductions  of  greater  than  50 
percent. 

The  proposed  standards,  therefore, 
provide  a  limited  "window"  for  use  of 
emerging  technologies.  This  window  will 
be  reviewed  regularly  during  the  course 
of  the  review  process  associated  with  all 
NSPS.  As  appropriate,  the  percent 
reduction  requirements  will  be  revised 
upwards  in  light  of  additional 
performance  data  available  at  that  time 
for  emerging  technologies.  As  a  result  of 
these  reviews,  emerging  control 
technologies  that  do  not  demonstrate 
improvements  in  performance 
capabilities,  or  show  no  promise  of 
achieving  emission  reductions  greater 
than  50  percent  will  no  longer  be 
considered  emerging  technologies  and 
would  be  subjected  to  the  same 
requirements  as  those  included  in  the 
standards  for  conventional 
demonstrated  technologies. 

As  discussed  above,  the  appUcation  of 
a  percent  reduction  requirement  to 
mixed  fuel-fired  steam  generating  units 
that  have  an  annual  fossil  fuel 
utilization  factor  of  0.30  or  less  is 
considered  imreasonable.  Consequently, 
the  standard  for  this  category  of  steam 
generating  units  is  an  emission  limit 
only.  In  selecting  an  SOi  emission  limit 
for  this  category  of  mixed  fuel-fired 
steam  generating  tmits.  consideration 
focused  on  the  analysis  of  individual 
steam  generating  unit  costs  for  coal- 
fired  steam  generating  units  which 
operate  at  low  annual  capacity 
utilization  factors. 

The  analysis  of  the  costs  of 
alternative  control  levels  or  standards 
centered  on  SOi  emission  limits  of  731 
ng/I  (1.7  lb/million  Btu)  heat  input  and 
516  ng/I  (1.2  lb/million  Btu)  heat  input 
Analysis  of  a  higher  emission  limit  was 
unnecessary  because  a  higher  limit 
would  be  equal  to  the  regulatory 
baseline.  On  the  other  hand,  an 
emission  liitiit  lower  tiian  516  ng/I  (1.2 
lb/million  Btu)  was  not  considered 
because  coals  of  lower  sulftu-  content 
are  not  widely  available  throughout  the 
United  States. 


As  discussed  above,  the  impacts  of 
alternative  control  levels  or  standards 
on  mixed  fuel-fired  steam  generating 
units  may  be  considered  by  examining 
the  impacts  discussed  above  and  in 
"Summary  of  Regulatory  Analysis" 
under  "Consideration  of  Demonstrated 
Emission  Control  Technologies"  on  coal- 
fired  steam  generating  units  operating  at 
low  capacity  utilization  factors. 

At  an  annual  capacity  utilization 
factor  of  0.3  for  coal  (i.e..  annual  fossil 
fuel  utilization  factor  of  0.3  for  coal),  an 
SOi  emission  limit  of  731  ng/I  (1.7  lb/ 
million  Btu)  heat  input  reduces  SOi 
emission  reductions  from  a  44  MW  (150 
million  Btu/hour)  heat  input  capacity 
mixed  fuel-fired  steam  generating  unit 
by  115  Mg/year  (130  tons/year)  over  the 
regulatory  baseline.  An  emission  limit  of 
516  ng/)  (1.2  lb/million  Btu)  heat  input 
results  in  SOi  emission  reductions  of  205 
Mg/year  (230  tons/year)  over  the 
regulatory  baseline.  Thus,  the 
incremental  reduction  in  SOi  emissions 
achieved  by  an  emission  limit  of  516  ng 
SOi/I  (1.2  lb  SOi/million  Btu)  heat  input 
over  an  emission  limit  of  731  ng  SOi/) 
(1.7  lb  SOi/million  Btii)  heat  input  is  90 
Mg/year  (100  tons/year). 

At  an  annual  fossil  fuel  utilization 
factor  of  0.15  for  coal,  an  SOj  emission 
limit  of  731  ng/I  (1.7  lb/million  Btu)  heat 
input  achieves  SOi  emission  reductions 
bom  a  44  MW  (150  million  Btij/hour) 
heat  input  capacity  mixed  fuel-fired 
steam  generating  unit  of  60  Mg/year  (65 
tons/year)  over  the  regulatory  baseline. 
An  emission  limit  of  516  ng/I  (1.2  lb/ 
million  Btu)  heat  input  results  in  SOi 
emission  reductions  of  105  Mg/year  (115 
tons/year)  over  the  regulatory  baseline. 
Thus,  the  incremental  reduction  in 
emissions  achieved  by  an  emission  limit 
of  516  ng  SOi/I  (1.2  lb  SOi/miUion  Btu) 
heat  input  over  an  emission  limit  of  731 
ng  SOi/I  (1.7  lb  SOi/million  Bhi)  heat 
input  is  45  Mg/year  (50  tons/year). 

The  potential  increases  in  annualized 
costs  associated  with  these  alternative 
standards  are  shown  in  Tables  6-15  and 
6-16  of  "Summary  of  Regulatory 
Analysis."  The  potential  increase  in  the 
annualized  costs  over  the  regulatory 
baseline  as  a  result  of  compliance  with 
an  alternative  control  level  or  standard 
of  731  ng  SOi/I  (1.7  lb  SOi/million  Bhj) 
heat  input  is  about  1  percent  for  a  44 
MW  (150  million  Btii/hour)  heat  input 
capacity  mixed  fuel-fired  steam 
generating  unit  operating  at  annual 
fossil  fuel  utilization  factors  of  0.15  to  0.3 
in  both  Region  V  and  Region  VIII.  The 
potential  increase  in  annualized  costs  of 
a  new  mixed  fuel-fired  steam  generating 
unit  over  the  regulatory  baseUne  as  a 
result  of  compbance  with  an  alternative 
control  level  or  standard  of  516  ng  SO»/I 


(1.2  lb  SOi/million  Btu)  heat  input  is 
about  1  percent  in  Region  VIII,  and  from 
1  to  2  percent  in  Region  V.  Thus,  the 
incremental  cost  increases  associated 
with  an  alternative  control  level  or 
standard  of  516  ng  SO,/)  (1.2  lb  SO,/ 
million  Btu)  heat  input  over  an 
alternative  control  level  or  standard  of 
731  ng  SOi/I  (1.7  lb  SOi/million  Btu) 
heat  input  is  generally  in  the  range  of  1 
percent  or  less  for  a  new  mixed  fuel- 
fired  steam  generating  unit. 

On  the  basis  of  the  emission 
reductions  and  potential  increased 
annualized  costs,  the  average  cost 
effectiveness  of  an  alternative  control 
level  or  standard  of  731  ng  SO,/I  (1.7  lb 
SO, /million  Btii)  heat  input  ranges  from 
$250/Mg  ($230/ton)  of  SO,  removed  to 
$340/Mg  ($310/ton)  of  SO,  removed  for 
a  44  MW  (150  million  Btu/hour)  heat 
input  capacity  mixed  fuel-fired  steam 
generating  unit  operating  an  annual 
fossil  fuel  utiUzation  factor  for  coal  of 
0.15  and  0.3.  depending  on  regional 
location.  The  average  cost  effectiveness 
of  an  alternative  control  level  or 
standard  of  516  ng  SO,/)  (1.2  lb  SO,/ 
million  Btu)  heat  input  ranges  from 
$240/Mg  ($220/ton)  of  SO,  removed  to 
$480/Mg  ($440/ton)  of  SO,  removed. 
Thus,  the  incremental  cost  effectiveness 
of  an  alternative  control  level  or 
standard  of  516  ng  SO,  (1.2  lb  SO,/ 
million  Btu)  heat  input  over  an 
alternative  control  level  or  standard  of 
731  ng  SOi/I  (1.7  lb  SOi/million  Bhi) 
heat  input  ranges  from  $110/Mg  ($100/ 
ton)  of  SOi  removed  to  $670/Mg  ($610/ 
ton)  of  SO,  removed. 

TTiese  results  indicate  that  a  standard 
limiting  emissions  of  SO,  from  mixed 
fuel-fired  steam  generating  units  with 
annual  fossil  fuel  utilization  factors  for 
coal  of  0.3  or  less  to  516  ng  SO,/)  (1.2  lb 
SOi/miUion  Btii)  heat  input  would 
acWeve  greater  emission  reductions 
than  an  alternative  standard  of  731  ng 
SOi/1  (1.7  lb  SOi/million  Btii)  heat  input 
at  reasonable  costs.  Therefore,  an 
emission  Umit  of  516  ng  SO, /J  (1.2  lb 
SOi/miUion  Btu)  heat  input  has  been 
selected  for  mixed  fuel-fired  industiial- 
commercial-institutional  steam 
generating  units  operating  at  annual 
fossil  fuel  utilization  factors  for  coal  of 
0.3  or  less. 
7.  Other  Considerations 

Percent  Reduction  Ctedits  for  Fuel 
PretreatmenL  Section  111(a)(1)  of  the 
Clean  Air  Act  permits  reductions  in 
emissions  resulting  from  preti«atinent  of 
fuels  to  be  credited  toward  satisfying 
the  percent  reduction  requirement 
included  in  standards  of  performance 
for  fossil  fuel-fired  stationary  sources. 
The  proposed  standards,  therefore. 
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include  such  credits.  These  credits, 
however,  are  applied  in  such  a  way  that 
the  uncontrolled,  or  partially  controlled, 
emissions  from  firing  the  pretreated  fuel 
are  no  greater  than  the  controlled 
emissions  which  would  have  occurred  if 
the  untreated  fuel  had  been  fired. 

For  example,  if  a  coal  with  a  sulfur 
content  of  1,000  ng  SOi/J  (^3  lb  SOi/ 
million  Btu)  heat  input  was  treated  to 
reduce  the  sulfur  content  to  750  ng  SOi/J 
(1.7  lb  SOi/million  Btu)  prior  to  being 
fired,  a  credit  for  this  reduction  in  the 
sulfur  content  of  the  coal  could  be 
applied  towards  compliance  with  the 
percent  reduction  requirements  included 
in  the  proposed  standards.  Without 
pretreatment,  a  90  percent  redaction 
requirement  would  require  that  SO» 
emissions  be  reduced  to  100  ng  SOi/l 
(0.23  lb  SOi/million  Btu).  With 
pretreatment  SO»  emissions  must  still 
be  reduced  to  this  same  level. 
Pretreatment  therefore,  effectively 
reduces  the  minimal  percent  reduction 
requirement  from  90  percent  to  87 
percent  in  this  case. 

Types  of  coal  pretreatment  processes 
for  which  percent  reduction  credits 
would  be  given  include  physical  coal 
cleaning  and  solvent  refining.  Crushing 
and  screening  to  separate  rock  and 
other  material  from  raw  coal  prior  to 
processing  or  shipment  would  not  be 
considered  fuel  pretreatment  processes. 
The  primary  type  of  oil  pretreatment 
process  for  which  percent  reduction 
credits  would  be  given  is 
hydrodesulfurization.  The  fuel 
pretreatment  credit  would  be 
determined  by  the  sulfur  content  of  the 
residual  oil  prior  to  hydrodesulfurization 
compared  to  the  sulfur  content  of  the 
residual  oil  following 
hydrodesulfurization.  Distillation  to 
separate  oils  into  various  fractions  or 
blending  of  oils  to  meet  various  fuel  oil 
specifications  such  as  viscosity  or  sulfur 
content  would  not  be  considered  fuel 
pretreatment  processes. 

Credits  for  the  reduction  in  SO» 
emissions  resulting  from  fuel 
pretreatment  may  be  applied  toward 
compliance  with  the  90  percent 
reduction  requirement  included  in  the 
standards.  However,  credits  for  fuel 
pretreatment  may  not  be  applied  toward 
compliance  with  the  50  percent 
reduction  requirement  for  emerging 
technologies.  The'primary  objective  of 
the  50  percent  reduction  requirement  is 
to  stimulate  and  encourage.the 
development  and  use  of  emerging  SO» 
emission  control  technologies.  If  a  credit 
were  provided  for  the  percent  reduction 
achieved  as  a  result  of  fuel 
pretreatment,  emerging  technologies 
could  be  operated  at  performance  levels 


significantly  below  the  minimum  level  of 
50  percent. 

The  decision  not  to  allow  percent 
reduction  credits  for  fuel  pretreatment 
with  the  SOi  standard  for  emerging 
technologies  will  not  have  any  adverse 
impacts  on  the  continued  development 
or  use  of  emerging  or  conventional  fuel 
pretreatment  technologies. 

Owners  or  operators  wishing  to 
receive  credit  for  the  percent  reduction 
in  SOf  emissions  achieved  by  fuel 
pretreatment  are  required  to  provide 
documentation  that  the  fuel  used  has 
undergone  pretreatment  for  purposes  of 
reducing  sulfur  content  Two  types  of 
documentation  would  be  required.  First 
a  statement  from  the  fuel  pretreatment 
facility  would  be  required  that  identifies 
the  fuel  sulfur  content  before  and.  after 
pretreatment  This  statement  must  also 
outline  the  process{e8)  used  to  reduce 
fuel  sulfur  content  and  confirm  that  the 
percent  sulfur  removal  reported  was 
determined  in  accordance  with 
Reference  Method  19  ot  an  approved 
alternative  method.  Second, 
documentation  would  be  required  to 
ensure  that  the  fuel  fired  in  the  steam 
generating  unit  is  the  same  fuel  that  has 
imdergone  pretreatment  This  would 
include  dociunentation  tracking  the 
shipment  of  the  fuel  between  the 
pretreatment  facihty  and  the  steam 
generating  unit. 

Conventional  oil  pretreatment 
technologies,  such  as 
hydrodesulfurization,  are  capable  of 
reducing  the  sulfur  content  of  residual 
fuel  oil  from  about  70  to  more  than  95 
percent.  Thus,  in  some  cases,  the 
proposed  standards  of  performance  for 
oil-fired  steam  generatiiig  units  could  be 
achieved  with  little  or  no  additional 
post-combustion  control  of  SO» 
emissions.  In  fact  considering  the  sulfur 
content  of  typical  untreated  residual  fuel 
oils,  in  combination  with  the 
performance  capabilities  of 
hydrodesulfurization  processes  and  FGD 
systems,  achieving  an  SO»  emission  rate 
of  86  ng/J  (0.2  lb/million  Btu)  heat  input 
or  less  at  an  oil-fired  steam  generahng 
unit  generally  reflects  a  percent 
reduction  in  SOi  emissions  of  90  percent 
or  more.  This  holds  true  whether  fuel 
pretreatment  is  used  alone  or  in 
combination  with  an  FGD  system. 
Therefore,  owners  or  operators  of  oil- 
fired  steam  generating  units  that  can 
show,  in  accordance  with  procedures 
outlined  in  Method  19  or  19A,  that  SOj 
emissions  have  been  reduced  to  86  ng/I 
[0.2  lb/million  Btu)  heat  input  or  less, 
are  not  required  to  provide  additional 
documentation  to  demonstrate 
compliance  with  the  percent  reduction 
requirement  of  the  standards.  This 


serves  to  remove  the  uimecessary 
administrative  burden  associated  with 
the  documentation  procedures  outlined 
above  to  obtain  percent  reduction 
credits  for  oil-fired  steam  generating 
units  firing  very  low  sulfur  oils  [i.e.,  86 
ng  SOi/I  (0.2  lb  SOt/miUion  Btu)  heat 
input  or  less]. 

Conventional  coal  pretreatment 
technologies,  such  as  physical  coal 
cleaning,  on  the  other  hand,  are 
generally  only  capable  of  reducing  the 
sulfur  content  of  coal  by  about  20  to  30 
percent  In  all  cases,  therefore,  coal- 
fired  steam  generating  units  will  need  to 
employ  an  FGD  system  to  comply  with 
the  proposed  standards.  In  addition, 
documenting  die  percent  reduction 
achieved  by  physical  coal  cleaning  and 
tracking  the  shipment  of  coal  from  a 
coal  cleaning  plant  to  a  coal-fired  steam 
generating  unit  should  prove  less 
complex  than  for  oil.  Consequently, 
provisions  similar  to  those  mentioned 
above  for  very  low  sulfur  oils  are  not 
provided  for  coaL 

Emission  Credits  for  Cogeneration 
and  Mixed  Fael  Firing.  As  discussed  in 
"Summary  of  Regulatory  Analysis" 
under  "Consideration  of  Emission 
Credits."  the  impacts  of  emission  credits 
were  analyzed  for  two  general  types  of 
industrial-commercial-institutional 
steam  generating  units:  cogeneration 
steam  generating  units  and  mixed  fuel- 
fired  steam  generating  units.  If  emusion 
credits  were  included  in  the  propoled 
standards,  they  would  permit  higher  SOi 
emissions  from  these  types  of  steam 
generating  units.  In  the  case  of  a 
cogeneration  steam  generating  unit  this 
emission  credit  would  permit  SOi 
emissions  (in  terms  of  pounds  or  tons 
per  day.  for  example)  to  increase  to  the 
level  that  would  have  existed  if  a 
conventional  rather  than  a 
cogeneration.  steam  generating  unit  had 
been  installed.  In  the  case  of  a  mixed 
fuel-fired  steam  generating  unit  this 
emission  credit  would  permit  SOi 
emissions  to  increase  to  the  same  level 
that  would  have  existed  if  only  coal  or 
oil,  rather  than  a  mixture  of  sulfiu-- 
bearing  and  nonsulfur-bearing  fuels, 
were  fired  in  the  steam  generating  unit. 
In  either  case,  therefore,  the 
environmental  benefits  associated  with 
cogeneration  or  mixed  fuel  firing,  in 
terms  of  decreased  SOj  emissions, 
would  be  eliminated  by  providing 
emission  credits. 

As  illustrated  by  Tables  lO-l  and  10-4 
of  "Summary  of  Regulatory  Analysis," 
emission  credits  for  oil-  and  coal-fired 
cogeneration  steam  generating  units 
would  result  in  very  small  and  relatively 
insignificant  cost  savings.  In  contrast 
however,  annual  SO»  emissions  from 


cogeneration  steam  generating  units 
could  increase  substantially.  Similarly, 
the  analysis  of  emission  credits  for  oil- 
and  coal-fired  combined  cycle  steam 
generating  units  (see  Tables  10-6  and 
10-0  of  "Summary  of  Regulatory 
Analysis")  indicates  that  emission 
credits  would  also  result  in  very  small 
cost  savings,  but  substantial  and  very 
significant  increases  in  SOi  emissions. 

The  incremental  cost  effectiveness 
associated  with  the  incremental 
reductions  in  SOi  emissions  achieved  by 
not  providing  emission  credits  for 
cogeneration  cmd  combined  cycle  steam 
generating  units  is  generally  less  than 
$1.100/Mg  ($1.000/ ton)  of  SOj  removed 
for  all  fuels  and  regional  locations 
examined.  This  is  not  considered 
unreasonable  and,  as  a  result  the 
proposed  standards  do  not  include 
emission  credits  for  steam  generating 
units  employed  as  part  of  cogeneration 
or  combined  cycle  systems. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Emission  Credits,"  the 
analysis  of  emission  credits  for  mixed 
fuel-fired  steam  generating  units 
indicates  that  emission  credits  for  the 
heat  input  supplied  to  the  steam 
generating  unit  from  combustion  of 
nonsulfur-bearing  fuels,  such  as  wood  or 
municipal  waste,  would  result  in  very 
small  reductions  in  costs,  but  very  large 
and  significant  increases  in  SOi 
emissions.  The  incremental  .cost 
effectiveness  associated  with  the 
incremental  reduction  in  S(X  emissions 
achieved  by  not  providing  emission 
credits  for  mixed  fuel-fired  steam 
generating  units  is  generally  less  than 
$480/Mg  ($420/ ton)  of  SOi  removed  for 
both  coal-  and  oil-fired  steam  generating 
units.  This  is  not  considered 
unreasonable  and.  as  a  result  the 
proposed  standards  do  not  include 
emission  credits  for  mixed  fuel-fired 
steam  generating  units. 

Provisions  for  FGD  Malfunction.  The 
General  Provisions  included  in  40  CFR. 
Part  60,  which  apply  to  all  standards  of 
performance,  define  a  malfunction  as 
".  .  .  any  sudden  and  unavoidable 
failure  of  air  pollution  control  equipment 
...  to  operate  in  a  normal  or  usual 
manner.  Failures  that  are  caused 
entirely  or  in  part  by  poor  maintenance, 
careless  operation,  or  any  other 
preventable  upset  condition  or 
preventable  equipment  breakdown  shall 
not  be  considered  malfunctions." 

A  well  operated  and  properly 
maintained  FGD  system  is  capable  of 
achieving  a  high  degree  of  reliability.  As 
discussed  in  "Summary  of  Regulatory 
Analysis"  under  "Performance  of 
Demonstrated  Emission  Control 
Technologies,"  long-term  reliabilities  in 


excess  of  95  percent  have  been  reported 
for  many  FGD  systems.  As  with  any 
piece  of  equipment  however,  there  may 
be  occasional  instances  of  malfunctions 
during  which  control  of  SOt  emissions 
may  be  limited  or  curtailed  for  short 
periods  of  time. 

If  an  FGD  malfunction  does  occur, 
there  are  several  methods  by  which 
emissions  could  be  minimized  during  the 
period  when  the  FGD  system  is  not 
operational.  These  include  the 
temporary  use  of  low  sulfur  or 
nonsulfur-bearing  fuels,  such  as  very 
low  sulfur  fuel  oils  or  natural  gas;  the 
use  of  a  spare  FGD  absorber  module;  or 
even  temporary  shutdown  of  the  steam 
generating  unit  at  those  sites  with 
multiple  steam  generating  units. 
As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Demonstrated 
Emission  Control  Technology  Costs." 
the  costs  associated  with  the  use  of  each 
of  these  altemahves  (with  the  exception 
of  temporary  shutdown  of  the  steam 
generating  unit)  were  examined.  The 
variation  in  the  costs  among  the  use  of 
natural  gas.  very  low  sulfur  fuel  oil,  or  a 
spare  FGD  module,  however,  is 
relatively  small.  For  purposes  of  the 
analyses  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Demonsfrated 
Emission  Control  Technology  Costs" 
and  "Consideration  of  National 
Impacts,"  therefore,  the  use  of  natural 
gas  was  assimied  during  periods  of  FGD 
system  malfunction.  (The  FGD  system 
malhmctions  were  assxuned  to  occur  5 
percent  of  the  time  on  an  aimual  basis.) 
Thus,  the  costs  associated  with  this 
general  approach  of  firing  natural  gas, 
very  low  sulfur  oil,  or  using  a  spare  FGD 
module  to  control  SOi  emissions  during 
periods  of  FGD  system  malfunction 
were  included  throughout  all  of  the 
analyses  discussed  above. 

The  proposed  standards,  therefore, 
would  not  permit  increased  SOi 
emissions  during  periods  of  FGD  system 
malfunction.  The  standards  would 
require  SOi  emission  data  collected 
during  periods  of  FGD  malfunction  to  be 
included  in  calculating  the  30-day  rolling 
average  SOi  emission  rate  and  percent 
reduction  for  each  reporting  period 
during  which  an  FGD  malfunction 
occurred.    - 

As  discussed  above,  combustion  of  a 
very  low  sulfur  fuel  oil  with  a  sulfur 
content  of  88  ng  SO,/)  (0.2  lb  SO,/ 
million  Btu)  or  less  would  ensure 
compliance  with  the  percent  reduction 
requirements  included  in  the  proposed 
standards.  Therefore,  if  fuel  oil  with  a 
sulfur  content  of  86  ng  SO»/J  (0.2  lb  SO,/ 
million  Btu)  or  less  is  fired  in  a  steam 
generating  unit  during  periods  of  FGD 


malfimction,  a  percent  reduction  of  90 
percent  may  be  assumed,  as 
appropriate,  for  purposes  of  calculating 
30-day  rolling  averages  for  those  periods 
during  which  FGD  malfunctions 
occurred.  The  SO,  emission  rate 
associated  with  firing  very  low  sulfur  oil 
during  periods  of  FGD  malfunction  may 
be  determined  either  through  continuous 
emission  monitoring  or  fuel  sampling 
and  analysis. 

As  discussed  below  under 
"Performance  Test  Methods  and 
Monitoring  Requirements,"  periods 
during  which  either  coal  or  oil  is  not 
fired  are  not  included  in  the  steam 
generating  unit  operating  hours  for 
purposes  of  calculating  the  30-day 
rolling  averages. 

Provisions  for  Startup  and  Shutdown. 
The  operation  of  some  industrial- 
commercial-institutional  steam 
generating  units  may  be  cyclic  or 
periodic  in  nature.  These  types  of  units 
are  often  operated  for  only  a  few  houra 
per  day  or  on  a  sporadic  or  seasonal 
basis,  making  the  occurrence  of  startup 
^nd  shutdown  periods  for  such  units 
relatively  frequent.  Emissions  during 
these  periods,  therefore,  could  be  a 
significant  portion  of  the  total  annual 
SO,  emissions  from  these  steam 
generating  units. 

The  FGD  systems  do  not  achieve  their 
peak  performance  leveb  immediately 
after  a  "cold"  startup.  Some  time  is 
usually  required  for  FGD  systems  to 
reach  their  optimum  operating 
temperature  or  to  reach  chemical 
equilibrium.  However,  a  review  of  the 
factors  affecting  the  performance  of  SO, 
control  systems  indicates  that  SC^ 
removal  efficiency  can  be  maintained  at 
high  levels  even  during  periods  of 
startup  and  shutdown.  Any  ^ort-term 
variability  in  SO,  emissions  that  may 
result  from  fluctuations  in  control  device 
performance  during  system  startup 
would  be  minimized  over  a  30-day 
averaging  period. 

Because  of  the  potentially  significant 
emissions  that  could  occur  during 
periods  of  startup  and  shutdown,  and 
because  techniques  exist  (such  as  firing 
natural  gas  or  very  low  sulfur  oil)  that 
can  minimize  emissions  during  these 
periods,  the  proposed  standards  include 
a  provision  that  emission  data  collected 
during  periods  of  startup  and  shutdown 
be  included  in  the  calculations  of  all  30- 
day  rolling  average  percent  reduction 
and  SO,  emission  values.  As  discussed 
above  for  FGD  malfunction,  periods  in 
which  a  nonsulfur-bearing  fuel  such  as 
natural  gas  is  the  only  fuel  fired  wouTd 
not  be  considered  steam  generating  unit 
operating  hours  for  purposes  of 
calculating  30-day  rolling  averages. 
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D.  Selection  of  Best  System  of 
Particulate  Matter  Emission  Reduction 

Standards  of  performance  for  new 
industrial-commercial-institutional 
steam  generating  units  were  proposed 
on  June  19. 1984  (49  FR  25102).  These 
standards  of  performance  included  I^ 
emission  limits  for  steam  generating 
units  firing  coal,  wood,  municipal-type 
solid  waste,  and  mixtures  of  fossil  and 
nonfossil  fuels.  The  June  19, 1984 
proposal  did  not  include  PM  standards 
for  oil-fired  industrial-commercial- 
institutional  steam  generating  units. 

As  discussed  above,  the  proposed 
standards  for  control  of  SOi  emissions 
would  require  all  coal-Gred  industrial- 
commercial-institutional  steam 
generating  units  to  achieve  a  percent 
reduction  in  SOj  emissions.  In  order  to 
meet  this  requirement,  owners  and 
operators  of  coal-fired  steam  generating 
units  are  anticipated  to  install  SOi 
control  devices.  These  devices  will 
consist  primarily  of  wet  FGD  systems. 

As  discussed  in  "Summary  of 
Regulatory  Analysis,"  wet  FGD  systems 
are  capable  of  reiducing  emissions  of  PM 
as  well  as  emissions  of  SOi  from 
industrial-commercial-institutional 
steam  generating  units.  Consequently, 
the  proposed  PM  standards  for  coal- 
fired  steam  generating  units  (49  FR 
25102)  were  reviewed  to  determine 
whether  different  standards  for  PM 
emissions  should  apply  to  coal-fired 
steam  generating  units  subject  to  the 
proposed  SOi  standards. 

The  proposed  SO*  standards  would 
also  require  oil-fired  industrial- 
commercial-institutional  steam 
generating  units  to  achieve  a  percent 
reduction  in  SOi  emissions.  As  with 
coal-fired  steam  generating  units,  the 
use  of  FGD  systems  to  reduce  SOj 
emissions  from  oil-fired  steam 
generating  units  can  also  reduce  PM 
emissions.  Similarly,  the  use  of  low 
sulfur/low  ash  oil  to  reduce  emissions  of 
SOs  also  reduces  emissions  of  PM. 
Therefore,  standards  limiting  emissions 
of  PM  from  oil-fired  steam  generating 
units  were  also  considered. 

1.  Coal-Fired  Steam  Generating  Units 

The  regulatory  analysis  (see 
"Performance  of  Demonstrated  Emission 
Control  Technologies"  in  "Summary  of 
Regulatory  Analysis")  concluded  that 
wet  FGD  systems  are  capable  of 
reducing  PM  emissions  from  coal-fired 
steam  generating  units  to  43  ng/I  (0.1  lb/ 
million  Btu)  heat  input  or  less.  The 
analysis  conducted  for  the  previously 
proposed  PM  standards  (49  FR  25102) 
indicated  that  fabric  filters  and 
electrostatic  precipitators  (ESFs)  can 
reduce  PM  emissions  from  these  units  to 


22  ng/I  (0.05  Ib/milUon  Btu)  heat  input  or 
less. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Demonstrated 
Emission  Control  Technology  Costs" 
and  shown  in  Table  6-32,  the  costs  of  an 
FGD  system  that  is  capable  of 
controlling  both  PM  and  SO»  emissions 
are  greater  than  the  costs  of  an  FGD 
system  for  controlling  SOa  emissions 
alone.  For  example,  a  sodium  FGD 
system  capable  of  reducing  PM 
emissions  to  43  ng/J  (0.1  lb/million  Btu) 
heat  input  or  less  from  a  typical  44  MW' 
(150  miUion  Btu/hour)  heat  input 
capacity  steam  generating  unit  firing 
coal  would  cost  about  $400,000/year 
more  to  operate  than  an  FGD  system 
designed  to  control  SO»  only.  The 
annualized  cost  of  installing  and 
operating  an  ESP  upstream  of  an  FGD 
system  used  for  SOi  control  alone  would 
be  about  $390,000.  and  the  annualized 
cost  of  operating  a  fabric  filter  upstream 
of  an  FGD  for  SOi  control  alone  would 
be  about  $420,000. 

The  use  of  an  ESP  or  a  fabric  filter 
achieves  incremental  reductions  in 
particulate  emissions  of  about  18  Mg/ 
year  (20  tons/year)  over  those  achieved 
by  the  use  of  an  FGD  capable  of 
controlling  both  PM  and  SOi  emissions 
for  a  typical  44  MW  (150  million  Btu/ 
hour)  heat  input  capacity  steam 
generating  unit  firing  coal.  In  the  case  of 
an  ESP,  these  additional  emission 
reductions  are  achieved  at  no  additional 
cost  above  those  associated  with  using 
an  FGD  system  for  combined  control  of 
SOj  and  PM.  The  incremental  cost 
effectiveness  of  using  a  fabric  filter 
upstream  of  an  FGD  system,  compared 
to  using  an  FGD  system  for  combined 
control  of  SO»  and  PM.  is  about  $1,275/ 
Mg  ($1.160/ ton)  of  particulate  matter 
removed. 

The  use  of  a  fabric  filter  or  ESP  to 
reduce  PM  emissions  in  combination 
with  an  FGD  system  to  reduce  SO« 
emissions  from  coal-fired  steam 
generating  units,  therefore,  is  considered 
reasonable.  Consequently,  the  PM 
emission  limit  of  22  ng/J  (0.05  lb/million 
Btu)  heat  input  previously  proposed  for 
industrial-commercial-institutional  coal- 
fired  steam  generating  units  remains 
applicable  to  new  coal-fired  steam 
generating  units  subject  to  today's 
proposed  SOi  standards. 

2.  Oil-Fired  Steam  Generating  Units 

As  discussed  above,  wet  FGD  systems 
installed  to  reduce  SOi  emissions  from 
oil-fired  steam  generating  units  can  also 
reduce  PM  emissions.  However,  unlike 
FGD  systems  installed  on  coal-fired 
steam  generating  units,  FGD  systems 
installed  on  oil-fired  steam  generating 


units  for  control  of  both  SO»  and  PM 
emissions  are  no  different  from  those 
installed  for  control  of  SO»  emissions 
alone.  For  oil-fired  steam  generating 
units,  therefore,  PM  emission  reductions 
achieved  by  FGD  systems  are  achieved 
at  a  negligible  incremental  cost  over  the 
costs  associated  with  SO»  control  alone. 
As  a  result,  the  use  of  an  FGD  system  is 
highly  cost  effective  for  controlling  PM 
emissions  from  oil-fired  steam 
generating  units  in  those  instances 
where  these  control  techniques  are  used 
for  purposes  of  SO»  control.  Therefore, 
the  reductions  in  PM  emissions  achieved 
by  FGD  systems  can  be  viewed  as 
representing  the  minimum  level  of  PM 
control  that  merits  consideration  for  oil- 
fired  steam  generating  units. 

As  discussed  above,  the  proposed 
standards  require  oil-fired  steam 
generating  units  to  achieve  a  percent 
reduction  in  SOj  emissions.  With  the 
exception,  discussed  above,  for  oil-fired 
steam  generating  units  firing  very  low 
sulfiir  oil,  this  will  require  the  use  of 
FGD  systems. 

The  regulatory  analysis  (see 
"Performance  of  Demonstrated  Emission 
Control  Technologies"  in  "Sunmiary  of 
Regulatory  Analysis")  concluded  that 
FGD  systems  are  capable  of  reducing 
PM  emissions  from  oil-fired  steam 
generating  units  to  43  ng/J  (0.10  lb/ 
miUion  Btu)  heat  input  or  less.  As  also 
discussed,  however.  ESFs  can  reduce 
PM  emissions  from  oil-fired  steam 
generating  units  to  30  ng/I  (0.07  lb/ 
million  Btu)  heat  input  or  less.  The  use 
of  an  ESP  upstream  of  an  FGD  system, 
therefore,  would  reduce  PM  emissions 
from  oil-fired  steam  generating  units  to 
30  ng/J  (0.07  lb/million  Btu)  heat  input  or 
less. 

As  discussed  in  "Summary  of 
Regulatory  Analysis"  under 
"Consideration  of  Demonstrated 
Emission  Control  Technology  Costs" 
and  shown  in  Table  ft-31.  annual  PM 
emissions  are  reduced  from  about  82 
Mg/year  {90  tons/year)  to  about  33  Mg/ 
year  (36  tons/year)  when  an  FGD 
system  is  installed  to  control  emissions 
of  SOi  frtjm  a  typical  high  sulfur  oil-fired 
steam  generating  unit.  The  addition  of 
an  ESP  upstream  of  an  FGD  system 
would  reduce  PM  emissions  from  a 
typical  44  MW  (150  million  Btu/hour) 
heat  input  capacity  steam  generating 
unit  from  33  Mg/year  (36  tons/year)  to 
23  Mg/year  (25  tons/year).  The 
incremental  annualized  cost  of  installing 
and  operating  an  ESP  upstream  of  an 
FGD  system  would  be  about  $340,000. 
Therefore,  the  incremental  cost 
e^ectiveness  associated  with  adding  an 
ESP  to  an  oil-fired  steam  generating  unit 
equipped  with  an  FGD  system  would  be 


about  $34.000/Mg  ($31,000/ton)  of  PM 
removed.  This  is  considered 
unreasonable  given  the  small 
incremental  amount  of  PM  control 
achieved.  Therefore,  a  PM  emission  limit 
of  43  ng/I  (0.10  lb/million  Btu]  heat  input 
is  proposed  for  oil-fired  industrial- 
commercial-institutional  steam 
generating  units. 

E.  Modification  and  Reconstruction 
Provisions 

Existing  steam  generating  units  that 
are  modified  or  reconstructed  would  be 
subject  to  the  requirements  in  the 
General  Provisions  (40  CFR  60.14  and 
60.15)  which  apply  to  all  NSPS.  Few.  if 
any,  changes  typically  made  to  existing 
steam  generating  units  would  be 
expected  to  bring  such  steam  generating 
units  under  the  proposed  SOt  or  PM 
standards. 

A  modification  is  any  physical  or 
operational  change  to  an  existing  facility 
that  results  in  an  increase  in  emissions. 
Changes  to  an  existing  facility  that  do 
not  result  in  an  increase  in  emissions, 
either  because  the  nature  of  the  change 
has  no  effect  on  emissions  or  because 
additional  emission  control  technology 
is  employed  to  offset  an  increase  in 
emissions,  are  not  considered 
modifications.  In  addition,  certain 
changes  have  been  exempted  under  the 
General  Provisions  (40  CFR  eai4). 
These  exemptions  include:  routine 
maintenance,  repair,  and  replacement 
production  increases  achieved  without  a 
capital  expenditiu«  as  defined  in  \  60.2: 
production  increases  resulting  from  an 
increase  in  the  hours  of  operation; 
addition  or  replacement  of  equipment 
for  emission  control  (as  long  as  the 
replacement  does  not  increase 
emissions):  relocation  or  change  of 
ownership  of  an  existing  facihty;  and 
use  of  an  alternative  fuel  or  raw 
material  if  the  existing  faciUty  was 
designed  to  accommodate  it  In  addition, 
both  Section  111  of  the  Clean  Air  Act 
and  40  CFR  60.14  of  the  General 
Provisions  exempt  mandatory 
conversions  to  coal. 

Reconstruction  of  an  existing  facility 
would  make  that  facility  subject  to  an 
NSPS  regardless  of  any  change  in  the 
emission  rate,  dependiitig  on  the  cost  of 
the  replaced  components  and  the 
feasibility  of  meeting  the  standards. 
Reconstructed  steam  generating  units 
would  become  subject  to  the  proposed 
standards  under  the  reconstruction     ■ 
provisions,  regardless  of  changes  in 
emission  rate,  if  the  fixed  capital  cost  of 
reconstruction  exceeds  50  percent  of  the 
cost  of  an  entirely  new  steam  generating 
unit  of  comparable  design  and  if  it  is 
technologically  and  economically 
feasible  to  meet  the  applicable 


standards.  Costs  associated  with  steam 
generating  unit  routine  maintenance  are 
not  included  in  determining 
reconstruction  costs. 

F.  Performance  Test  Methods  and 
Monitoring  Requirements 

The  performance  testing  and  emission 
monitoring  requirements  included  in  the 
proposed  regulation  would  apply  to  all 
industrial-commercial-institutional 
steam  generating  tmits  subject  to  the 
proposed  SOi  emission  standards  and 
oil-fired  industrial-commercial- 
institutional  steam  generating  units 
subject  to  the  proposed  PM  standards. 

1.  Sulfur  Dioxide 

The  proposed  regulation  includes 
provisions  for  continuous  monitoring  of 
SOi  emissions  to  demonstrate 
continuous  compliance  with  die 
standards.  This  would  be  accomplished 
through  the  installation  and  operation  of 
continuous  emission  monitoring  systems 
(CEMS)  at  the  inlet  and  outiet  of  the  SOi 
control  device.  Data  collected  by  the 
CEMS  would  be  used  to  determine 
compliance  with  the  SO*  percent 
reduction  requirements  and  emission 
limits  in  accordance  with  Reference 
Method  19  (Appendix  A).  As-fired  fuel 
sampling  and  analysis  at  the  inlet  to  the 
steam  generating  unit  or  emissions 
measurement  in  accordance  with 
Reference  Method  6B  at  the  inlet  or 
outiet  to  the  steam  generating  unit  may 
be  used  in  lieu  of  OSMS. 

Affected  facilities  for  which  an 
emission  limit  only  has  been  estabUshed 
would  be  able  to  monitor  S(^  emissions 
using  any  of  the  procedures  included  in 
Method  19A  (Appendix  A)  or  other 
approved  alternative  procedures.  These 
procedures  include  as-fired  fuel 
sampling  and  analysis,  stack  sampling, 
or  operation  of  a  single  CEMS  at  the 
outlet  of  the  SOi  control  device. 

Methods  for  as-fired  fuel  sampling 
and  analysis  differ  slighUy  for  coal-  and 
oil-fired  steam  generating  units.  For 
coal-fired  steam  generating  units,  a 
representative  sample  is  collected  at  the 
time  the  coal  bunker  is  filled  and 
analyzed  for  sulfur  content  and  heating 
value.  These  values  are  used  to 
calculate  the  SOi  emission  rate  until  the 
bunker  is  refilled,  at  which  time  a  new 
sample  is  collected  and  analyzed.  For 
oil-fired  steam  generating  units,  one 
sample  is  collected  during  each  steam 
generating  unit  operating  day  at  the 
pipeline  inlet  to  die  steam  generating 
uml  and  analyzed  for  heating  value  and 
sulfur  content 

CompUapce  with  the  Sd  percent 
reduction  requirements  and  emission 
limits  would  be  determined  as  a  SQ^ay 
rolling  average  based  on  GEMS  or  fuel 


sampling  data  collected  during  the 
previous  30  consecutive  steam 
generating  unit  operating  days.  The  first 
30-day  average  percent  reduction  and 
emission  values  calculated  after  initial 
unit  startup  would  serve  as  the  initial 
performance  test  required  under  |  60.8. 
Thereafter,  the  data  would  be  used  to 
determine  30-day  rolling  average 
percent  reduction  and  SOi  emission 
rates  calculated  as  the  arithmetic 
avera'ge  of  all  hourly  SOi  emission 
values  collected  during  the  preceding  30 
steam  generating  unit  operating  days.  A 
new  30-day  rolling-average  percent 
reduction  and  SO*  emission  rate  are 
calculated  at  the  end  of  each  steam 
generating  unit  operating  day.  As 
discussed  in  "Summary  of  Regulatory 
Analysis"  imder  "Performance  of 
Demonstrated  Emission  Control 
Technologies,"  a  30-day  rolling  average 
has  been  determined  to  best  represent 
the  long-term  average  emission  levels 
and  the  performance  of  emission  control 
devices. 

When  estabUshing  standards  that 
require  the  use  of  CEMS  for  determining 
compUance,  it  is  necessary  to  consider 
that  monitors  undergo  periods  of 
downtime  and,  thus,  are  not  always 
available  100  percent  of  the  time. 
Therefore,  minimum  data  requirements 
should  be  estabUshed  that  provide  for 
downtime,  but  limit  the  amount  of  data 
permitted  to  be  lost  before  use  of  an 
alternative  monitoring  method  is 
required.  These  minimum  data 
requirements  would  provide  the  owner 
or  operator  with  time  to  maintain  and 
calibrate  the  CEMS,  correct  minor 
malfimctions,  and,  if  necessary,  arrange 
for  an  alternative  monitoring  method, 
while  at  the  same  time  providing 
sufficient  data  for  compUance 
determinations.  They  also  would 
prevent  the  possibiUty  of  an  affected 
faciUty  operating  for  unreasonably  long 
periods  without  collecting  emission 
data. 

Under  the  proposed  standards,  eadi 
30-day  rolling  average  would  be 
calculated  using,  as  a  minimum,  data 
collected  during  22  out  of  30  consecutive 
steam  generating  unit  operating  days. 
CoUection  of  this  amount  of  data  has 
been  determined  to  be  readily 
achievable  using  either  fuel  sampling 
and  analysis  or  a  well  operated  and 
properly  maintained  CEMS.  If  the 
specified  amount  of  data  cannot  be 
captured  due  to  unusual  circumstances, 
alternative  monitoring  methods  may  be 
used  to  provide  sufficient  data  for 
calculating  the  30-day  roUing  averages. 

If  a  steam  generating  unit  periodically 
bums  natural  gas  or  other  nonsulfur- 
bearing  fuels,  24-hour  periods  during 
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which  these  fuels  are  the  only  fuels  fired 
in  the  steam  generating  unit  would  not 
be  considered  steam  generating  unit 
operating  days  for  purposes  of 
determining  compliance  with  the  SO» 
standards.  Rather,  only  those  24-hour 
periods  (as  defuied  in  the  proposed 
regulation)  during  which  any  fuel 
subject  to  the  SOi  emission  limits  under 
S  60.42b  is  Bred  in  the  steam  generating 
imit  would  constitute  steam  generating 
unit  operating  days.  Twenty-four-honr 
periods  during  which  both  sulfur-bearing 
and  nonsulfur-bearing  fuels  are  fired 
will  be  considered  steam  generating  unit 
operating  days,  but  emissions  data 
collection  would  not  be  required  during 
those  portions  of  the  steam  generating 
unit  operating  day  when  nonsulfur- 
bearing  fuels  are  fired.  Emissions  of  SOi 
from  the  combustion  of  natural  gas  and 
other  nonsulfur-bearing  fuels  are  so  low 
that  including  these  emissions  in  the  30- 
day  rolling  average  calculations  would 
serve  only  to  "dilute"  the  reported 
emission  values. 

In  order  to  ensure  that  CEMS  provide 
accurate  data,  daily  caUbration  drift 
checks  and  quarterly  accuracy  audits 
would  be  required  to  be  performed  on 
each  CEMS.  These  quality  assurance 
checks  would  be  performed  in 
accordance  with  40  CFR  Part  80. 
Appendix  F,  Procedure  1,  "Quality 
Assurance  Requirements  for  Gaseous 
Continuous  Emission  Monitoring 
Systems  Used  for  Compliance 
Determination."  Appendix  F,  Procedure 
1  applies  to  all  CEMS  used  for 
continuous  compUance  determination 
under  40  CFR  Part  60,  Subparts  D,  Da, 
and  Db. 

2.  Particulate  Matter 

The  performance  test  methods  and 
monitoring  requirements  for  oil-fired 
industrial-commercial-institutional 
steam  generating  units  are  identical  to 
those  proposed  on  June  19, 1984  for  coal-, 
wood-,  and  mimicipal-type  solid  waste- 
fired  steam  generating  units  (49  FR 
25102),  as  amended  by  the  addition  of 
Reference  Method  SB  as  a  particulate 
matter  test  method  (50  FR  21863,  May  19. 
1985). 

G.  Reporting  and  Recordkeeping 

Requirements 

The  proposed  standards  would 
require  owners  and  operators  of  all 
affected  facilities  to  submit  notifications 
of  steam  generating  unit  construction  or 
reconstruction,  date  of  anticipated 
startup,  date  of  actual  startup,  and 
anticipated  date  of  demonstration  of  the 
CEMS  (if  applicable),  as  required  under 
the  General  Provisions  (40  CFR  60.7).  In 
addition,  this  notification  would  include 
a  description  of  the  fuel(s]  to  be  fired  in 


the  steam  generating  unit.  If  a  steam 
generating  unit  will  fire  a  very  low 
sulfur  oil  and  claims  full  fuel 
pretreatment  credit  toward  satisfying 
the  applicable  percent  reduction 
requirement,  this  would  also  be  stated  in 
the  initial  notification.  Mixed  fuel-fired 
steam  generating  units  not  subject  to  the. 
percent  reduction  requirements  would 
submit  a  statement  verifying  that  they 
are  subject  to  a  Federally  enforceable 
State  or  local  permit  limiting  the  fossil 
fuel  utilization  factor  for  coal  to  30 
percent  (0.3)  or  less  on  an  annual  basis, 
a  statement  that  the  annual  capacity 
utilization  factor  for  fuels  other  than 
coal,  oil,  or  natural  gas  is  10  percent 
(0.10)  or  greater,  and  a  description  of  the 
types  and  amounts  of  all  fuels  to  be 
fired  in  the  steam  generating  unit.  The 
annual  capacity  utilization  factors 
would  be  determined  on  a  12-month 
rolling  average  basis,  with  a  new 
average  capacity  utilization  factor 
calculated  at  the  end  of  each  calendar 
month.  Finally,  if  an  emerging  SOi 
control  technology  will  be  used  for  SOi 
control,  a  description  of  the  technology 
to  be  used  would  also  be  included  in  the 
initial  notification. 

After  the  initial  performance  test  has 
been  completed,  the  proposed  regulation 
would  require  that  quarterly  reports  be 
submitted.  These  reports  would  include 
all  30-day  rolling  average  emission  rates 
and  percent  reduction  values  calculated 
during  the  reporting  period,  as-well  as 
identification  of  any  periods  for  which 
data  were  excluded  ft"om  these 
calculations.  If  credit  toward  the 
appHcable  percent  reduction 
requirement  is  claimed  based  on  fuel 
pretreatment,  a  statement  would  be 
submitted  with  the  quarterly  report 
certifying  that  the  credit  was  detennined 
in  accordance  with  Method  19  and 
documenting  each  pretreated  fuel 
shipment  as  discussed  under  "Other 
Considerations."  In  addition,  each 
quarterly  report  would  include  the 
results  of  the  daily  CEMS  drift  tests  and 
quarterly  acciu'acy  determinations  as 
required  under  Appendix  F,  Procedure  1. 

If  the  applicable  SOi  emission  limit  or 
percent  reduction  requirement  is 
exceeded  by  any  30-day  average  during 
the  reporting  period,  the  quarterly  report 
would  also  describe  the  reason  for  the 
exceedance  or  failure  to  meet  the 
percent  reduction  requirement  and  the 
corrective  action  taken.  If  the  minimum 
amount  of  data  (as  discussed  in 
"Performance  Test  Methods  and 
Monitoring  Requirements")  was  not 
obtained  for  any  30-day  rolling  average 
period,  reasons  for  failure  to  obtain 
sufiicient  data  and  a  description  of 
corrective  action  taken  would  also  be 


included,  along  with  all  information 
needed  to  calculate  the  30-day  average 
values  according  to  Method  19,  Section 
7. 

The  proposed  regulation  would  also 
require  that  certain  types  of  records  be 
maintained.  Records  to  be  maintained 
include  all  data  outputs  of  the  CEMS  or 
results  of  fuel  sampling  and  analysis;  all 
quarterly  reports  submitted  under  this 
rulemaking:  and  all  records  required 
under  Appendix  F,  Procedure  1.  All  * 
required  records  would  be  maintained 
for  2  years  following  the  date  of  such 
records,  after  which  they  could  be 
discarded. 

The  reporting  and  recordkeeping 
requirements  in  the  proposed  regulation 
are  necessary  to  inform  enforcement 
personnel  as  new  steam  generating  imits 
initiate  operation.  In  addition,  they 
would  provide  the  data  and  information 
necessary  to  ensure  continued 
compliance  of  these  steam  generating 
units  with  the  proposed  regulation.  At 
the  same  time,  these  requirements 
would  not  impose  an  unreasonable 
burden  on  steam  generating  unit  owners 
or  operators. 

VI.  Administratioa  Requirements 

A.  Public  Hearing 

A  pubUc  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentations 
should  contact  EPA  at  the  address  given 
in  the  AOORCSSCS  section  of  this 
preamble.  Oral  presentations  should  be 
limited  to  15  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  mailed  to  the 
Centi-al  Docket  Section  at  the  address 
given  in  the  AOORESSes  section  of  this 
preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hoiu^  at  EPA's  Central 
Docket  Section  in  Washington.  D.C.  (see 
AOORCSSCS  section  of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  in 
the  development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  to  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process,  and  (2)  to 
serve  as  the  record  in  case  of  judicial 


review  (except  for  interagency  review 
materials  [Section  307(d)(7)(A)l). 

C.  Clean  Air  Act  Procedural 
Requirements 

1.  Administrator  Listing — Section  111 

As  prescribed  by  Section  111  of  the 
Clean  Air  Act,  as  amended, 
estabUshment  of  standards  of 
performance  for  industrial-commercial- 
institutional  steam  generating  units  is 
based  on  the  Administrator's 
determination  (40  CFR  60.18,  44  FR 
49222,  dated  August  21, 1979  and  49  FR 
25156,  dated  June  19, 1984)  that  these 
sources  contribute  significantly  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 
2.  Periodic  Review — Section  111 
The  regulation  will  be  reviewed  4 
years  from  the  date  of  promulgation  as 
required  by  the  Clean  Air  Act.  This 
review  will  include  an  assessment  of 
such  factors  as  the  need  for  integration 
with  other  programs,  the  existence  of 
alternative  methods,  enforeeabiUty, 
improvements  in  emission  control 
technology,  and  reporting  requirements. 

3.  External  Participation — Section  117 

In  accordance  with  section  117  of  the 
Clean  Air  Act,  publication  of  this 
proposal  was  preceded  by  consultation 
with  appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  economic  and 
technological  issues. 

In  addition,  comments  are  specifically 
solicited  on  several  aspects  of  the 
proposed  rulemaking.  These  issues  were 
discussed  previously  in  the 
SOUCITATION  OF  PUBUC 
COMMENT  section  of  this  preamble. 

4.  Economic  Impact  Assessment — 
Section  317 

Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
NSPS  promulgated  under  section  111(b) 
of  the  Act.  An  economic  impact 
assessment  was  prepared  for  the 
proposed  standards  and  for  other 
regulatory  alternatives.  All  aspects  of 
the  assessment  were  considered  in  the 
formulation  of  the  proposed  standards 
to  ensure  that  the  proposed  standards 
would  represent  the  best  system  of 
emission  reduction  considering  costs. 
Portions  of  the  economic  impact 
assessment  are  included  in  the 
background  information  documents  and 
additional  information  is  included  in  the 
Docket 


D.  Office  of  Management  and  Budget 
Reviews 

1.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980,  44  use  3501  et  seq. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  726  Jackson  Place,  NW., 
Washington,  DC  20503  marked 
"Attention:  Desk  Officer  for  EPA." 
Copies  of  these  comments  should  also 
be  submitted  to  Central  Docket  Section 
(LE-131),  Attention:  Docket  Number  A- 
83-27.  U.S.  Environmental  Protection 
Agency,  401  M  Sti^et  SW.,  Washington, 
DC  20460.  The  final  rule  will  respond  to 
any  OMB  or  pubUc  comments  on  the 
information  collection  requirements. 

The  average  annual  industry-wide 
burden  of  the  reporting  and 
recordkeeping  requirements  associated 
with  the  proposed  regulation  would  be 
75  person-years,  based  on  an  average  of 
180  respondents  per  year. 

2.  Executive  Order  12291  Review 

Under  Executive  Order  12291,  the 
Agency  must  judge  whether  a  regulation 
is  "major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis  (RIA).  This  proposed 
regulation  could  result  in  industry-wide 
annualized  costs  in  the  fifth  year  after 
the  standards  would  go  into  effect  of 
more  than  the  $100  million  cutoff 
estabhshed  as  the  first  criterion  for  a 
major  regulation  in  the  Order.  In 
accordance  with  the  Order,  an  RIA  has 
been  prepared  for  the  proposed 
regulation.  The  RIA  considers  the 
benefits,  costs,  and  economic  impacts 
associated  with  the  regulatory 
alternatives  that  were  considered  in 
developing  the  proposed  standards. 

The  analysis  of  benefits  derived  from 
reductions  in  SOi  emissions  included 
the  following  benefit  categories: 
Improvements  in  visibiUty  due  to  lower 
ambient  sulfate  (S0«)  concentrations; 
reduced  morbidity,  reduced  residential 
materials  damages,  and  reduced 
agricultural  damage  due  to  lower 
ambient  SOi  concentrations;  and 
reduced  morbidity  and  reduced 
household  soiling  due  to  lower  ambient 
PM  concentrations.  However,  coverage 
of  these  benefit  categories  is  in  some 
cases  incomplete.  For  example, 
estimates  of  visibility  improvements  due 
to  S0«  reductions  include  visibility 
improvements  in  only  the  31  eastern 
States  (east  of  the  Mississippi  River). 
Likewise,  benefits  from  reductions  in 


PM  are  estimated  only  for  the  31  eastern 
States.  In  addition,  the  SOi  benefit 
estimates  include  reductions  in 
residential  materials  damage,  but  no 
estimates  are  included  for  reductions  in 
materials  damage  for  commercial, 
industrial,  or  institutional  facilities. 

It  is  also  important  to  note  that  a 
number  of  benefit  categories  were  not 
included  in  the  analysis.  For  example, 
potentially  significant  benefits  from 
reductions  in  acid  deposition  are 
omitted,  and  reduced  health  effects  due 
to  lower  SOt  concentrations  are  not 
included.  On  the  other  hand,  these 
estimates  may  also  overstate,  in  some 
respects,  the  benefit  categories. 

Results  of  the  analysis  indicate  that 
the  recommended  standards  would 
result  in  annualized  benefits  of  the  same 
magnitude  as  the  annuaUzed  costs.  A 
copy  of  the  RIA  has  been  placed  in 
Docket  A-83-27  and  is  available  for 
pubUc  review.  The  Agency  solicits 
comments  on  the  RIA  and  its  potential 
role  in  this  rulemaking. 

This  regulation  was  submitted  to  the 
OMB  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  and  any  responses 
to  those  comments  will  be  included  in 
Docket  A-83-27.  This  docket  is 
available  for  pubUc  inspection  at  EPA's 
Centi-al  Docket  Section,  which  is  listed 
under  the  ADDRESSES  section  of  this 
notice. 

E.  Regulatory  Flexibility  Act 
Compliance 

The  Regulatory  Flexibility  Act 
requires  consideration  of  the  impacts  of 
proposed  regulations  on  small  entities 
including  small  businesses, 
organizations,  and  jurisdictions.  A  small 
business  is  defined  as  any  business 
concern  which  is  independenUy  owned 
and  operated  and  not  dominant  in  its 
field  as  defined  by  the  Small  Business 
Administration  regulations  under 
Section  3  of  the  Small  Business  Act. 
Similarly,  a  small  organization  is 
defined  by  the  Small  Business 
Administration  as  a  not-for-profit 
enterprise,  independently  owned  and 
operated,  and  not  dominant  in  its  field. 
A  small  jurisdiction  is  defined  as  any 
government  district  with  a  population  of 
less  than  50,000  people. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities 
because  the  number  of  small  entities 
that  would  be  affected,  if  any,  is  not 
substantial. 
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List  of  Subjects  in  40  CFR  Part  SO 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping.  Fossil 
fuel-fired  steam  generating  units. 

Dated:  May  3. 198B. 
LMM.1VaMS. 

Administrator. 

PART  60-STANDAROS  OF 
PERFORMAMCE  FOR  NEW 
STATIONARY  SOURCES 

For  reasons  set  out  in  the  preamble,  40 
CFR  Part  60  Subpart  Db  as  proposed  on 
June  19. 1964  (49  PR  25102)  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7411.  7414.  and  7«W{a). 

2.  Section  60.40b  as  proposed  on  June 
19. 1984  (49  FR  25102)  is  amended  by 
revising  paragraphs  (a),  (b).  and  (c)  to 
read  as  follows: 

S6a40b    AppWcatoWtyanddeflnWonof 
■ffectad  facilty. 

(a)  The  affected  facihty  to  which  this 
subpart  apphes  is  each  industrial- 
commercial-institutional  steam 
generating  unit  for  which  construction, 
modification,  or  reconstruction  is 
commenced  after  June  19. 1984  and 
which  has  a  heat  input  capacity  &om 
fuels  combusted  in  the  steam  generating 
unit  of  more  than  29  MW  (100  million 
Btu/hour). 

(b)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  any  affected 
facility  meeting  the  applicabUity 
requirements  under  paragraph  (a)  of  this 
section  and  for  which  construction, 
modification,  or  reconstruction  is 
commenced  after  Jime  19. 1986  is  subject 
to  the  standards  for  particulate  matter 
(PM).  nitrogen  oxides  (NOJ.  and  sulfur 
dioxide  (SOi)  under  this  subpart. 

(c)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  any  affected 
facility  meeting  the  appUcability 
requirements  under  paragraph  (a)  of  this 
section  and  for  which  construction, 
modification,  or  reconstruction  is 
commenced  before  J\me  19, 1986  is 
subject  to  the  following  standards: 

(1)  Coal-fired  indostrial-conunercial- 
institutional  steam  generating  onits  are 
subject  to  the  PM  and  NO,  standards 
under  this  subpart  Coal-fired  industrial- 
commercial-institutional  steam 
generating  units  meeting  the 
applicability  requirements  under 
Subpart  D  (Standards  of  performance 
for  fossil  fuel-fired  steam  generators; 

S  60.40]  are  also  subject  to  the  SOi 
standards  under  Subpart  D  (S  60.43). 

(2)  Oil-fired  industrial-commercial- 
institutional  steam  generating  units  are 


subject  to  the  NO,  standards  under  this 
subpart.  Oil-fired  industrial-commercial- 
institutional  steam  generating  units 
meeting  the  applicability  requirements 
under  Subpart  D  (Standards  of 
perfonnance  for  fossil  fuel-fired  steam 
generators;  S  60.40)  are  also  subject  to 
the  PM  and  SOi  standards  under 
Subpart  D  (S  ea42  and  S  6a43). 
***** 

S.  Section  60.41b  as  proposed  on  June 
19, 1984  (49  FR  25102]  is  amended  by 
revising  the  definition  of  "steam 
generating  unit  operating  day"  and 
adding  in  alphabetical  order  definitions 
as  follows: 

S  60.41b    DefMtioiw. 

•  •         •         *         • 

"Cogeneration  steam  generating  unit" 
means  a  steam  generating  unit  that 
simultaneously  produces  both  electrical 
(or  mechanical)  and  thermal  energy 
from  the  same  primary  energy  source. 
***** 

"Conventional  technology"  means 
SOi  control  technologies  that  include 
wet  floe  gas  desulfurization  technology, 
fluidized  bed  combustion  technology,  or 
lime  spray  drying  technology. 

*  •        •        •        • 

"Emerging  technologies"  means  any 
flue  gas  desulfurization  system  or 
combustion  modification  technology 
which  is  not  a  conventional  technology, 
as  determined  by  the  Administrator 
pursuant  to  S  60.49b(a](4). 

Tlue  gas  desulfurization"  means  a 
system  which  uses  an  alkaline  reagent 
to  remove  SOi  from  flue  gases. 

"Fhiidized  bed  combustion 
technology"  means  a  device  wherein 
fuel  and  solid  sorbent  are  distributed 
onto  a  bed,  or  series  of  beds,  of 
aggregate  for  combustion  and  these 
materials  together  with  soUd  products  of 
combustion  are  forced  upward  in  the 
device  by  the  flow  of  combustion  air 
and  the  gaseous  products  of  combustion. 

"Fossu  fuel  utilization  factor"  means 
the  percentage  of  the  rated  steam 
generating  unit  heat  input  capacity  that 
is  supplied  by  fossil  fuel. 

"Fuel  pretreatm6nt"  means  the 
process  by  which  a  portion  of  the 
pollutant  concentration  of  a  fuel  is 
removed  prior  to  its  combustion  in  a 

steam  generating  tmit. 

***** 

"Lime  spray  drying"  means  a  dry  flue 

.  gas  desulfurization  systeji  in  whidi  the 

flue  gases  from  a  steam  generating  unit 

are  sprayed  with  a  finely  atomized  lime 

slurry  in  a  spray  dryer. 

"Potential  SOi  emission  rate"  means 
the  theoretical  emissions  (ng/J.  lb/ 


miUion  Btu  heat  input)  that  would  result 
from  the  combustion  of  a  fuel  In  an 
uncleaned  state  without  emission 
control  systems. 
***** 

"Steam  generating  unit  operating  day" 
means  a  24-hour  period  between  12:00 
midnight  and  the  following  midnight 
during  which  any  fuel  is  combusted  at 
any  time  in  the  steam  generating  unit  It 
is  not  necessary  for  fuel  to  be 
combusted  continuously  for  the  entire 
24-hour  period. 

"Wet  flue  gas  desulfurization 
technology"  means  a  flue  gas 
desulfurization  system  which  removes 
sulfur  oxides  fit)m  a  gas  by  contacting 
the  gas  with  an  aqueous,  liquid  reagent 
The  products  of  this  contact  are  a  gas 
with  decreased  amounts  of  sulfur  oxides 
and  an  aqueous,  Uquid  material  with 
increased  amounts  of  sulfur  compounds. 
This  definition  shall  apply  to  a  device 
even  if  the  aqueous,  Uquid  material 
product  of  this  contact  is  subsequently 
converted  into  a  solid  material  by 
further  processing  by  equipment  integral 
to.  or  separate  from,  the  device.  Wet  flue 
gas  desulfurization  technology  includes 
lime,  hmestone,  dual  alkali,  and  sodium 
wet  scrubbing. 
***** 

4.. Section  60.42b  is  redesignated  as 
S  60.43b  and  paragraph  (aK4)  is  added 
as  follows: 

S  60.43b    Standard  for  particutata  matter, 
(a)  •  •  • 
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5.  A  new  i  60.42b  is  added  as  follows: 

S6a42b    Standard  for  sulfur  dioxida. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c),  or  (d)  of  this  section,  on  and 
after  the  date  on  which  S  60.8  requires  a 
perfonnance  test  to  be  completed,  no 
owner  or  operator  of  an  affected  facility 
that  combusts  coal  or  oil,  either  alone  or 
in  combination  writh  any  other  fuel  shall 
cause  to  be  discharged  into  the 
atmosphere  any  gases  which  contain 
SOi  in  excess  of  10  percent  of  the 
potential  SOi  emission  rate  (90  percent 
reduction)  and  which  contain  SOi  in 
excess  of  the  emission  limit  determined 
according  to  the  following  formula: 

E«,=(518H.+34«1»)/H,  (E«^=.(1.2H.-t- 

OaHJ/HJ 
where: 


^  is  the  SO,  emission  limit,  expressed  in 
nanograms  per  joule  (ng/J)  or  lb/million 
Btu  heat  input, 

H.  is  the  heat  input  from  the  combustion  of 
coal,  in  joules  (million  Btu], 

Hb  is  the  heat  input  from  the  combustion  of 
oil,  in  joules  (million  Btu),  and 

Hi  is  the  total  heat  input  from  the  combustiqp 
of  coal  and  oil,  in  joules  (million  Btu).  (Ht 
includes  only  the  heat  input  supplied  to 
the  steam  generating  unit  from  the 
combustion  of  coal  and  oil  and  not  the 
heat  input  from  the  combustion  of 
natural  gas,  wood,  solid  waste,  or  other 
fuels.) 

(b)  On  and  after  the  date  on  which 
S  60.8  requires  a  performance  test  to  be 
completed,  no  owner  or  operator  of  an 
affected  facility  that  combusts  coal  or 
oil,  either  alone  or  in  combination  with 
any  other  fuel,  and  that  uses  an 
emerging  technology  for  the  control  of 
SOi  emissions,  shall  cause  to  be 
discharged  into  the  atmosphere  any 
gases  which  contain  SOi  in  excess  of  50 
percent  of  the  potential  SOj  emission 
rate  (50  percent  reduction]  and  which 
contain  SOj  in  excess  of  the  emission 
limit  determined  according  to  the 
following  formula: 
ESO,  =  (256H,  ■+  172d)/Ht  (ESOi  =  {0.6H,  -I- 

0.44) /Hi] 

where: 

ESO  is  the  SOi  emission  limit,  expressed  in 

ng/]  (lb/million  Btu)  heat  input, 
Hi  is  the  heat  input  from  the  combustion  of 

coal,  in  joules  (million  Btu), 
H^  is  the  heat  input  from  the  combustion  of 

oil,  in  joules  (million  Btu),  and 
H,  is  the  total  heat  input  from  the 

combustion  of  coal  and  oil  in  Joules 
(million  Btu).  (H,  includes  only  the  heat 
input  supplied  to  the  steam  generating 
unit  from  the  combustion  of  coal  and 
oil  and  not  the  heat  input  from  the 
combustion  of  natural  gas,  wood,  solid 
waste,  or  other  fuels.) 
(c)(1)  The  requirement(8)  to  reduce 
emissions  to  a  certain  percentage  of  the 
potential  SOi  emission  rate  included  in 
paragraphs  (a)  and  (b)  of  this  section  do 
not  apply  to  an  affected  facility  that 
combusts  coal  in  combination  with  any 
other  fuel,  except  oil  or  natural  gas. 
provided  the  affected  faciUty: 

(i)  Has  an  annual  fossil  fuel  utilization 
factor  for  coal  of  30  percent  (0.30)  or 
less; 

(ii)  Has  an  annual  capacity  utilization 
factor  of  10  percent  (0.10)  or  more  for 
fuel(s)  other  than  coal.  oil.  or  natural 
gas;  and 

(iii)  Is  subject  to  a  Federal.  State,  or 
local  permit  limiting  operation  of  the 
affected  facility  to  conditions  (i)  and  (ii) 
above. 

(2)  The  SOi  emission  limit(s) 
determined  according  to  the  applicable 
formula  in  paragraph  (a)  of  this  section 
continue  to  apply  to  facilities  meeting 


the  criteria  in  paragraph  (c)(1)  of  this 
section. 

(d)  Compliance  with  the  emission 
limit(8]  and  percent  reduction 
requirements  under  this  section  are  both 
determined  on  a  30-day  rolling  average 
basis. 

6.  Section  60.43b  is  redesignated  as 
§  60.44b. 

7.  Section  60.45b  is  redesignated  as 

§  60.48b,  and  a  new  S  60.45b  is  added  as 
follows: 

S  60.45b    Compllanca  and  performance 
testing  for  sulfur  dioxide. 

(a)  The  Sd  emission  standards  under 
S  60.42b  app)y  at  all  times  including 
periods  of  startup,  shutdown,  and 
malfunction. 

(b)  Compliance  with  the  SOi  emission 
standards  under  S  60.42b  shall  be 
determined  through  performance  testing 
as  described  in  paragraph  (c)  of  this 
section. 

(c)  The  following  procedures  are  used 
in  performance  testing  to  determine  the 
SOi  emission  rate  and  the  percent  of 
potential  SO»  emission  rate  discharged 
to  the  atmosphere. 

(1)  The  SOj  emission  rate  discharged 

to  the  atmosphere  shall  be  determined 

using  the  following  formula: 

^a  -  EsOj-ZX^ 

where: 

^,  is  the  SO,  emission  rate  in  ng/)  (ih/ 
million  Btu)  heat  input. 

^jO  is  the  arithmetic  average  of  all  hourly 
outlet  emission  rates  for  30  successive 
steam  generating  unit  operating  days,  as 
determined  by  Method  19  or  Method 
19A,  in  ng/I  (lb/million  Btu)  heat  input. 

Xk  is  the  fraction  of  total  heat  Input  for  30 
successive  steam  generating  unit 
operating  days  derived  from  coal,  oil,  or 
coal  and  oil  as  determined  by  Method  19 
or  Method  19A.  (Xk=1.0  if  only  coal,  only 
oil,  or  mixtures  of  only  coal  and  oil 
together  are  combusted.) 

(2)  The  percent  of  potential  SOi 
emission  rate  (%  PER)  discharged  to  the 
atmosphere  shall  be  determined  as 
follows: 

(i)  The  percent  reduction  achieved  by 
any  fuel  pretreatment  shall  be 
■  determined  using  the  procedures  in 
Method  19,  Section  2  (Appendix  A). 

(ii)  The  percent  reduction  achieved  by 
any  SOi  control  system  shall  be 
determined  by  comparing  the  arithmetic 
average  of  all  hourly  emission  rates 
measured  at  the  inlet  to  the  control 
system  to  the  arithmetic  average  of  all 
hourly  emission  rates  measured  at  the 
outlet  to  the  control  system  for  30 
successive  steam  generating  imit 
operating  days,  following  the  procedures 
in  Method  19,  Section  3.  An  "as  fired" 
fuel  sampling  system  may  be  used  to 
determine  the  SOi  input  rate  at  the  inlet 
to  the  SOi  control  device  as  described  in 


Method  19,  Section  3.  When  an  "as 
fired"  fuel  samphng  system  is  used,  the 
percent  reduction  is  calculated  using  the 
arithmetic  average  of  all  hourly 
emission  rates  from  the  SO»  control 
device  and  the  arithmetic  average  of  all 
24-hour  or  daily  SOi  input  rates  from  the 
"as  fired"  fuel  analysis  for  30  successive 
steam  generating  unit  operating  days. 

(iii)  The  overall  percent  reduction 
shall  be  determined  using  the  result 
obtained  in  paragraphs  (e)(1)  (i)  and  (ii) 
of  this  section  following  the  procedures 
in  Method  19,  Section  4  (Appendix  A). 

(iv)  The  percent  of  potential  SOi 
emission  rate  emitted  to  the  atmosphere 
shall  be  determined  using  the  following 
formula: 

%  PER  -  100  -  %  Ro 
where  %  Ro  is  the  overall  percent  reduction 

as  determined  in  subparagraph  (iii)  of 

this  section. 

(d)  For  the  initial  performance  test 
reqtHred  under  S  60.8,  compliance  with 
the  SOi  emission  limits  and  percent 
reduction  requirements  under  {  60.42b  is 
based  on  the  average  emission  rates  and 
the  average  percent  reduction  for  SOi 
for  the  first  30  consecutive  steam 
generating  unit  operating  days.  The 
initial  performance  test  is  the  only  test 
for  which  at  least  30  days  prior  notice  is 
required  unless  otherwise  specified  by 
the  Administrator.  The  initial 
performance  test  is  to  be  scheduled  so 
that  the  first  steam  generating  unit 
operating  day  of  the  30  successive  steam 
generating  unit  operating  days  is 
completed  within  30  days  after 
achieving  the  maximum  production  rate 
at  which  the  affected  facility  will  be 
operated,  but  not  later  than  150  days 
after  initial  startup  of  the  facility. 

(e)  After  the  initial  performance  test 
required  under  S  60.8,  compliance  with 
the  SOi  emission  limits  and  percent 
reduction  requirements  under  §  60.42b  is 
based  on  the  average  emission  rates  and 
the  average  percent  reduction  for  SOi 
for  30  successive  steam  generating  unit 
operating  days.  A  separate  performance 
test  is  completed  at  the  end  of  each 
steam  generating  imit  operating  day 
after  the  initial  performance  test  and  a 
new  30-day  average  emission  rate  and 
percentceduction  for  SOj  are  calculated 
to  show  compliance  with  the  standard. 

(f)  Emissions  of  86  ng/J  (0.2  lb/million 
Btu]  heat  input  or  less  from  steam 
generating  units  combusting  oil 
constitute  compliance  with  the 
requirement  to  reduce  emissions  to  a 
certain  percentage  of  the  potential  SOt 
emission  rate  under  S  60.42b. 

(g)  U  the  owner  or  operator  of  an 
affected  facility  has  not  obtained  the 
minimum  quantity  of  emission  data  as 
required  under  S  60.46b,  compliance 
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with  the  emission  limits  and  die  percent 
reduction  requirements  under  S  60.42b 
for  the  day  on  which  the  30-day  period 
ends  may  be  determined  by  the 
Administrator  by  following  the 
applicable  procedures  in  Method  19, 
Section  7  Appendix  A). 

8.  Section  60.44b  as  proposed  on  June 
19, 1984  (49  FR  25102)  is  redesignated  as 
S  60.46b. 

9.  A  new  S  60.47b  is  added  as  follows: 

S60.47b    Eminion  monitoring  for  mNur 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  owner  or  operator 
of  an  affected  facility  subject  to  the  SOi 
standards  under  {  60.42b  shall  install, 
calibrate,  maintain,  and  operate 
continuous  emission  monitoring  systems 
(CEMS)  for  measuring  SO» 
concentrations  and  either  oxygen  or 
carbon  dioxide  concentrations  and  shall 
record  the  output  of  the  systems.  Sulfur 
dioxide  and  either  oxygen  or  carbon 
dioxide  concentrations  shall  both  be 
monitorpd  at  the  inlet  and  outlet  of  the 
SOi  control  device. 

(b)  As  an  alternative  to  operating 
CEMS  as  required  under  paragraph  [a] 
of  this  section,  an  owner  or  operator 
may  elect  to  determine  the  average  SOi 
emissions  and  percent  reduction  by: 

(1)  Collecting  fuel  samples  in  an  as- 
fired  condition  at  the  inlet  to  the  steam 
generating  unit  analyzing  for  sulfur  and 
heat  content  according  to  Method  19A 
(Appendix  A).  Section  2  of  Method  19A 
provides  procedures  for  converting  these 
measurements  into  the  format  to  be  used 
in  calculating  the  average  SOi  input 
rate. 

(2)  Measuring  SOi  according  to 
Reference  Method  6B  at  the  iidet  or 
outlet  to  the  SOj  control  system. 

(c)  The  CEMS  required  under 
paragraph  (a)  of  this  section  shall  be 
operated  and  data  recorded  during  all 
periods  of  operation  of  the  affected 
facility,  including  periods  of  startup, 
shutdown,  or  malfunction,  except  for 
CEMS  breakdowns,  repairs,  calibration 
checks,  and  zero  and  span  adjustments. 

(d)  The  1-hour  average  SO»  emission 
rates  measured  by  the  CEMS  required 
by  paragraph  (a)  of  this  section  and 
required  under  S  60.13(h}  shall  be 
expressed  in  ng/J  or  lb/million  Btu  heat 
input  and  shall  be  used  to  calculate  the 
average  emission  rates  under  S  60.42b. 
At  least  2  data  points  must  be  used  to 
calculate  each  1-hour  average.  . 

(e)  The  procedures  under  i  eai3  shall 
be  followed  for  installation,  evaluation, 
cmd  operation  of  the  CEMS. 

(1)  All  CEMS  shall  be  operated  in 
accordance  with  the  apphcable 
procedures  under  Performance 
Specifications  1.  2,  and  3  (Appendix  B). 


(2)  Quarterly  accuracy  determinations 
and  daily  calibration  drift  tests  shall  be 
performed  in  accordance  with  Procedure 
1  (Appendix  F). 

(3)  For  affected  facilities  burning  coal 
or  oil,  alone  or  in  combination  with 
other  fuels,  the  span  value  of  the  SOi 
CEMS  at  the  inlet  to  the  SOi  control 
device  is  125  percent  of  the  maximum 
estimated  hourly  potential  SOi 
emissions  of  the  fuel  fired,  and  the  span 
value  of  the  CEMS  at  the  outlet  to  the 
SOi  control  device  is  50  percent  of  the 
maximum  estimated  hourly  potential 
SO»  emissions  of  the  fuel  fired. 

(0  When  SOj  emission  data  are  not 
obtained  because  of  CEMS  breakdowns, 
repairs,  calibration  checks  and  zero  and 
span  adjustments,  emission  data  will  be 
obtained  by  using  other  monitoring 
systems  as  approved  by  the 
Administrator  or  the  reference  methods 
as  described  in  paragraph  (h)  of  this 
section  to  provide  emission  data  for  a 
minimum  of  75  percent  of  the  operating 
hours  in  at  least  22  out  of  30  successive 
steam  generating  unit  operating  days. 

(g]  If  a  steam  generating  unit 
periodically  combusts  natural  gas, 
wood,  or  solid  waste,  or  any  other 
nonsulfur-bearing  fuels,  24-hour  periods 
during  which  these  nonsulfur-bearing 
fuels  are  the  only  fuels  combusted  in  the 
steam  generating  unit  during  the  entire 
24-hour  period  from  midnight  to  the 
following  midnight  shall  not  be 
considered  steam  generating  unit 
operating  days  for  purposes  of 
determining  compliance  with  the  SOt 
standard  under  {  60.42b.  For  periods 
during  which  both  sulfur-bearing  and 
nonsulfur-bearing  fuels  are  combusted 
in  the  steam  generating  unit,  only  those 
hours  during  which  any  sulfur-bearing 
fuel  is  combusted  shall  be  considered 
steam  generating  unit  operating  hours. 

(h)  Reference  methods  used  to 
supplement  CEMS  data  to  meet  the 
minimum  data  requirements  in 
paragraph  (f)  of  this  section  will  be  used 
as  specified  below  or  otherwise 
approved  by  the  Administrator. 

(1)  Reference  Methods  3  and  6  or  66, 
as  applicable,  are  used.  The  sampling 
location(»)  for  Reference  Methods  3  and 
6  are  the  same  as  those  used  for  the 
CEMS. 

(2)  For  Method  6,  the  minimum 
sampling  time  is  20  minutes  and  the 
minimum  sampling  volume  is  0J02  dsm  ' 
(0.71  dsf  *]  for  each  sample.  Samples  are 
taken  at  approximately  60  minute 
intervals.  Each  sample  represents  a  1- 
hour  average. 

(3)  For  Method  3,  the  oxygen  or 
carbon  dioxide  sample  is  to  be  taken  for 
each  hour  when  continuous  SOi  data 
are  collected  or  when  Method  6  is  used. 
Each  sample  ahall  be  taken  for  a   - 


minimum  of  30  minutes  in  each  hour 
using  the  integrated  bag  method 
specified  in  Method  3.  Each  sample 
represents  a  1-hour  average. 

(4)  For  each  1-hour  average,  the 
emissions  expressed  in  ng/J  (lb/million 
Btu)  heat  input  are  determined  and  used 
as  needed  to  achieve  the  minimum  data 
requirements  of  paragraph  (f)  of  this 
section. 

10.  Section  60.46b  as  proposed  on  June 
19, 1984  (49  FR  25102)  is  redesignated  as 
S  60.49b  and  amended  by  revising 
paragraphs  (b)  and  (i);  and  adding 
paragraphs  (a)(3),  (a)(4).  (j),  (k).  (1).  and 
(m)  as  follows: 

S80.4M    Reporting  and  recordkeeping 
rw)uirwiMiita. 

(a) »  •  * 

(3)  the  design  heat  input  capacity  and 
the  annual  capacity  factor  at  which  the 
owner  or  operator  anticipates  operating 
the  facility,  and,  if  applicable,  a  copy  of 
any  Federal  or  Federally  enforceable 
State  or  local  permit  which  limits  the 
annual  fossil  fuel  utilization  factor  for 
coal  to  30  percent  (0.30)  or  less  and 
limits  the  annual  capacity  factor  for 
fuels  other  than  coal,  oil.  or  natural  gas 
to  10  percent  (0.10)  or  greater  for 
affected  facilities  regulated  under 

S  6a42b(c).  The  aimual  fossil  fuel 
utilization  factor  and  the  annual 
capacity  utilization  factor  shall  be 
determined  on  a  12-month  rolling 
average  basis,  with  a  new  average 
calculated  at  the  end  of  each  calendar 
month. 

(4)  identification  and  description  of 
any  emerging  technologies  used  for 
controlling  emissions  of  SO»  under 

S  60.42b.  Upon  receiving  notification 
from  the  owner  or  operator  of  an 
affected  facility  that  an  emerging 
technology  will  be  used  for  controlling 
emissions  of  SOi.  the  Administrator  will 
examine  the  description  of  the  emerging 
technology  proposed  to  be  used  and  will 
determine  whether  this  technology 
qualifies  as  an  emerging  technology.  In 
making  this  determination,  the 
Administrator  may  require  the  owner  or 
operator  of  the  affected  faciUty  to 
submit  additional  information 
concerning  the  control  device.  The 
determination  of  the  Administrator  shall 
be  communicated  to  the  owner  or 
operator  of  the  affected  facility  within 
30  working  days  of  receipt  of 
notification  from  the  owner  or  operator. 

(b)  For  facilities  subject  to  the  SOi, 
PM.  and  NO,  emission  limits-imder 
S  e0.42b,  S  60.43b,  and  8  60.44b.  the 
performance  test  data  from  the  initial 
performance  test  and  the  performance 
evaluation  of  the  CEMS  using  the 
applicable  performance  specifications  in 
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Appendix  B  shall  be  submitted  to  the 
Administrator  by  the  owner  or  operator 
of  the  affected  facility. 

***** 

(i)  The  owner  or  operator  of  any 
affected  facility  subject  to  the  SOi 
standards  under  §  60.42b  shall  submit 
written  reports  to  the  Administrator  for 
every  calendar  quarter.  All  quarterly 
reports  shall  be  postmarked  by  the  30th 
day  following  the  end  of  each  calendar 
quarter. 

(j)  For  each  affected  facility  subject  to 
the  reporting  requirement  in  paragraph 
(i)  of  this  section,  the  following 
information  shall  be  reported  to  the 
Administrator: 

(1)  Calendar  dates  covered  in  the 
reporting  period. 

(2)  Each  30-day  average  SOi  emission 
rate  measured  during  the  reporting 
period,  ending  with  the  last  30-day 
period  in  the  quarter  reasons  for 
noncompliance  with  the  emission 
standards;  and  a  description  of 
corrective  actions  taken. 

(3)  Each  30-day  average  percent 
reduction  in  SOj  emissions  calculated 
during  the  reporting  period,  ending  with 
the  last  30-day  period  in  the  quarter, 
reasons  for  noncompliance  with  the 
emission  standards;  and  a  description  of 
corrective  actions  taken. 

(4)  Identification  of  the  steam 
generating  unit  operating  days  for  which 
SOi  or  diluent  (oxygen  or  carbon 
dioxide)  data  have  not  been  obtained  by 
an  approved  method  for  at  least  75 
percent  of  the  operating  hours; 
justification  for  not  obtaining  sufficient 
data;  and  descriptioft  of  corrective 
action  taken. 


(5)  Identification  of  the  times  when 
emissions  data  have  been  excluded  from 
the  calculation  of  average  emission 
rates;  justification  for  excluding  data: 
and  description  gf  corrective  action 
taken  if  data  have  been  excluded  for 
periods  other  than  those  during  which 
nonsulfur-bearing  fuels  were  combusted 
in  the  steam  generating  unit. 

(6)  Identification  of  "F*  factor  used  for 
calculations,  method  of  determination, 
and  type  of  fuel  combusted. 

(7)  Identification  of  times  when  hourly 
averages  have  been  obtained  based  on 
manual  sampling  methods. 

(8)  Identification  of  the  times  when 
the  pollutant  concentration  exceeded 
full  span  of  the  CEMS. 

(9)  Description  of  any  modifications  to 
the  CEMS  which  could  affect  the  ability 
of  the  CEMS  to  comply  with 
Performance  Specifications  2  or  3. 

(10)  Results  of  daily  CEMS  drift  tests 
and  quarterly  accuracy  assessments  as 
required  under  Appendix  F.  Procedure  1. 

(k)  For  each  affected  facility  subject  to 
the  SOi  standards  under  S  60.42b  for 
which  the  minimum  amount  of  data 
required  under  §  60.47b(f)  were  not 
obtained  during  a  calendar  quarter,  the 
following  information  is  reported  to  the 
Administrator  in  addition  to  that 
required  under  paragraph  (j)  of  this 
section: 

(1)  The  number  of  hourly  averages 
available  for  outlet  emission  rates  and 
inlet  emission  rates. 

(2)  The  standard  deviation  of  hourly 
averages  for  outlet  emission  rates  and 
inlet  emission  rates,  as  determined  in 
Method  19,  Section  6. 


(3)  The  lower  confidence  limit  for  the 
mean  outlet  emission  rate  and  the  upper 
confidence  limit  for  the  mean  inlet 
emission  rate,  as  calculated  in  Method 
19,  Section  6. 

(4)  The  applicable  potential  SQ» 
emission  rate(s). 

(5)  The  ratio  of  (he  lower  confidence 
limit  for  the  mean  outlet  emission  rate 
and  the  allowable  emission  rate,  as 
determined  in  Method  19,  Section  7. 

(1)  If  fuel  pretii^atment  credit  toward 
the  SOj  emission  standard  under 
S  60.42b  is  claimed,  the  owner  or 
operator  of  the  affected  facility  shall 
submit  a  signed  statement  with  the 
quarterly  report: 

(1)  Indicating  what  percentage  fuel 
pretreatment  credit  was  taken  for  the 
calendar  quarter, 

(2)  Listing  the  quantity,  heat  content, 
and  date  each  pretreated  fuel  shipment 
was  received  during  the  previous 
calendar  quarter,  the  name  and  location 
of  the  fuel  pretreatment  facility;  and  the 
total  quantity  and  total  heat  content  of 
all  fuels  received  at  the  affected  facihty 
during  the  previous  calendar  quarter 

-  (3)  Certifying  that  the  emission  credit 
was  determined  in  accordance  with  the 
provisions  of  S  60.45b  and  Method  19 
(Appendix  A);  and 

(4)  Documenting  the  transport  of  the 
fuel  from  the  fuel  pretreatment  facility  to 
the  steam  generating  unit. 

(m)  All  records  required  under  this 
section  shall  be  maintained  by  the 
owner  or  operator  of  the  affected  facility 
for  a  period  of  2  years  following  the  date 
of  such  record. 
(FR  Doc.88-13283  Filed  6-16-86;  8:45  am]     ^ 
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OEPARTMEHT  OF  EDUCATION 

34  CFR  Parts  500, 501.  505, 510, 514. 
525,  526,  527, 537, 561, 573,  and  574 

Bilingual  Education  Regulations 

AOCNCV:  Department  of  Education. 
ACTION:  Final  regulations. 

•UMMARV:  The  Secretary  of  Education 
issues  general  provisions  and  certain 
specific  regulations  to  implement 
programs  authorized  under  the  Bilingual 
Education  Act.  The  regulations 
implement  the  Education  Amendments 
of  1984. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT 
William  A.  Wooten,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs.  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW.  (Room  421. 
Reporters  Building).  Washington.  DC 
20202.  Telephone  (202)  245-2600. 
SUFPLEMENTARY  INFORMATION:  The 
■  speciBc  parts  of  these  regulations 
implement  the  Basic  Programs,  the 
Family  English  Literacy  Program,  the 
Special  Populations  Program,  the 
Program  for  the  Development  of 
Instructional  Materials,  the  Educational 
Personnel  Training  Program,  the 
Training  Development  and  Improvement 
Program,  and  the  Short-Term  Training 
Program.  These  regulations  implement 
the  Education  Amendment  of  1984, 
which  substantively  amended  the 
Bilingual  Education  Act,  Title  VII  of  the 
Elementary  and  Secondary  Education 
Act  (Title  Vn  or  the  Act). 

The  Department  published  two 
Notices  of  Proposed  Rulemaking 
(NPRMs)  to  implement  the  Bilingual 
'   Education  Act  the  first  on  May  24, 1985, 
at  50  FR  21766,  to  implement  evaluation 
requirements  under  the  Act,  and  the 
second  on  November  22. 1985.  at  50  FR 
48352,  to  implement  the  provisions  of  the 
Act  for  the  programs  listed  in  the 
SUMMARY  section.  In  response  to 
comments  received  from  the  public  on 
these  two  NPRMs,  the  Secretary  has 
made  several  significant  changes.  These 
include  the  following: 
— Adding  emphasis  to  the  statutory 
requirement  that  bilingual  programs 
be  designed  to  allow  students  to  meet 
grade  promotion  and  graduation 
standards.  (S  500.10). 
— Doubling  the  relative  weight  assigned 
to  the  funding  criterion  "Quality  of 


key  personnel."  "Quality  of  key 
personnel  and  applicant."  or  "Quality 
of  jjersonnel"  in  the  regulations 
(§S  501.31(d).  525.31(d).  526.32(e). 
537.31(c).  561.31(e).  574.32(e)). 
— Clarifying  which  children  may  be 
counted  toward  the  forty  percent 
limitation  on  participation  of  children 
whose  language  is  English.  (§  501.41) 
— Conforming  the  regulations  more 
closely  with  statutory  language 
concerning  the  length  of  the  project 
period.  (5  501.34) 
— Providing  grantees  more  flexibiUty  in 
estabhshing  Ihe  design  of  their 
evaluation  plans.  (9  500.50(b)(1)). 
A  summary  of  the  comments  and  the 
Secretary's  responses  to  those 
comments  is  contained  in  the  appendix 
to  these  regulations. 

These  final  regulations  have  four  main 
objectives  that  were  also  discussed 
briefly  in  the  preamble  to  the  proposed 
regulations: 

First  and  foremost  the  package  is 
intended  to  inform  school  districts 
seeking  Federal  assistance  for 
transitional  bilingual  programs  that  the 
ciuxent  legislation  gives  them  broad 
discretion  in  determining  the  extent  to 
which  instruction  in  the  native  language 
is  necessary  to  enable  students  to  gain 
competence  in  the  English  language  and 
make  satisfactory  educational  progress. 
This  means  that  for  the  most  part,  the 
Jocal  educational  agency,  not  the 
Federal  government,  decides  the  amount 
of  native  language  instruction  to  be 
used,  how  to  use  it  and  the  duration  of 
its  use.  Contrary  to  the  impression  of 
several  commenters,  the  regulations  do 
not  change  or  add  to  the  statutory 
definition  of  a  "program  of  transitional 
bilingual  education."  nor  do  they  place  a 
limit  on  the  extent  of  native  language 
use  in  instruction.  On  the  contrary,  the 
preamble  and  appendix  merely  highlight 
the  extent  of  statutory  flexibility 
available  to  local  educational  agencies 
(LEAs)  in  designing  and  implementing 
these  projects,  while  ensuring  that  all 
funded  projects  comply  with  the 
requirements  of  the  Act. 

Second,  recognizing  that  parental 
involvement  is  crucial  to  children's 
success  in  school,  the  regulations 
emphasize  the  statutory  requirements 
that  parents  be  allowed  to  become  — 
involved  in  their  children's  bilingual 
education  program.  Parents  can 
participate  in  program  design,  including 
the  choice  of  the  educational  methods, 
and  they  must  be  given  the  option  of 
deciding  whether  their  children  enroll  in 
any  federally-funded  bilingual  program. 
The  regulations  require  that  parents  or 
other  legal  guardians  of  children 
identified  for  enrollment  in  projects  be 


informed  of  the  reasons  for  selection  of 
their  child,  the  alternative  educational 
programs  in  the  LEA.  the  alternatives 
that  the  LEA  might  have  chosen  for 
hmited  English  proficient  (LEP)  students. 
and  the  native  language  used  in  the 
program  offered  by  the  LEA. 

Third,  the  regulations  establish 
specific  requirements  for  school  districts 
to  demonstrate,  as  required  by  law,  that 
they  will  build  local  capacity  to  finance 
bilingual  education  programs  Without 
Federal  funds.  These  requirements  will 
help  place  local  bilingual  programs  on  a 
sound  financial  footing. 

These  requirements  do  not  reflect  any 
intent  to  phase  out  the  Federal  program. 
Rather,  they  reflect  Congress'  and  the 
Department's  determination  to  spend 
limited  Federal  dollars— that  clearly  are 
inadequate  to  serve  every  eligible 
child — in  the  most  effective  manner,  so 
that  Federal  funds  not  only  buy  services 
for  needy  children  but  also  contribute  to 
lasting  programs  that  will  continue  to 
serve  such  children  when  Federal  funds 
are  reduced  or  not  longer  available. 

Fourth,  the  regulations  include 
provisions  to  ensure  that  LEP  children 
obtain  proficiency  in  English  as  quickly 
as  possible  so  thay  can  participate 
effectively  in  the  regular  educational 
program.  The  Secretary  interprets  the 
primary  goal  of  the  Act  to  be  to  teach 
English  and  enable  LEP  children,  "to 
become  full  and  productive  members  of 
our  society."  This  emphasis  does  not 
mean  that  children  should  be  moved  out 
of  the  program  before  they  achieve  full 
proficiency  in  English.  But,  programs 
that  allow  children  to  be  held  back 
unnecessarily  and  to  languish  in  special 
classrooms  should  not  be  rewarded, 
especially  when  those  children  are 
capable  of  learning  English  more 
rapidly. 

The  regulations  interpret  and 
implement  Title  VII  as  amended,  and 
apply  to  applications  submitted  and 
grants  awarded  beginning  in  fiscal  year 
1986. 
Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291. 

They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 


federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Assessment  of  Educational  Impact 

In  the  NPRMs.  the  Secretary 
requested  comments  on  whether  the 
proposed  regulations  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States.  Based  on  the  response  to  the 
proposed  rules  and  on  its  own  review, 
the  Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Parts  500,  501, 
525,  526. 537,  561,  573,  and  574 

Adult  education.  Bilingual  education, 
Colleges  and  universities.  Education, 
Elementary  and  secondary  education, 
Grant  programs^^ducation.  Reporting 
and  recordkeeping  requirements. 
Teachers. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on 
the  line  following  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.003.  Bilingual  Education:  Basic 
Programs;  Family  English  Literacy  Program; 
Special  Populations  Program;  Program  for  the 
Development  of  Instructional  Materials; 
Evaluation  Assistance  Centers  Program; 
Educational  Personnel  Training  Program; 
Training  Development  and  Improvement 
Program;  and  Short-Term  Training  Program) 

Dated:  June  13. 1986 
William  ].  Bennett. 

Secretary  of  Education. 

The  Secretary  amends  Tide  34  of  the 
Code  of  Federal  Regulations  by  revising 
Parts  500,  501,  525.  and  526;  removing 
Parts  505,  510,  514,  and  527;  and  adding 
new  Parts  537,  561,  573,  and  574  as 
follows: 

1.  Part  500  is  revised  to  read  as 
follows: 

PART  500— BILINGUAL  EDUCATION: 
GENERAL  PROVISIONS 

Sul>part  A— General 

Sec. 

500.1  What  programs  are  governed  by  these 
regulations? 

500.2  [Reserved] 


Sec. 

500.3  What  regulations  apply  to  these 
programs? 

500.4  What  definitions  apply  to  these 
programs? 

Subpart  B— Wttat  Kinds  of  Projects  Does 
the  Secretary  Assist? 

500.10  What  requirements  pertain  to  all 
programs  assisted  under  this  Act  for 
limited  English  proficient  persons? 

500.11  What  programs  are  there  for  students 
of  limited  Spanish  proficiency  in  Puerto 
Rico? 

Subpart  C— How  Does  On*  Apply  for  an 
Award? 

500.20    What  requirements  pertain  to  SEA 
review  of  an  application? 

Subpart  D— (Reserved] 

Subpart  E— [Reserved] 

Subpart  F— What  Evaluation  Requirements 
Must  Be  Met  by  a  Recipient? 

Sec. 

500.50  What  evaluation  requirements  apply 
to  a  grantee? 

500.51  What  evaluation  information  must  a 
grantee  collect? 

500.52  What  information  must  a  grantee 
report  to  the  Secretary? 

Authority:  20  U.S.C.  3221-3262,  unless 
otherwise  noted. 

Subpart  A— General 

§  500.1    What  programs  are  governed  by 
tttese  regulations? 

The  regulations  in  this  part  apply  to 
programs  authorized  under  the  Act.  The 
programs  governed  by  this  part  and 
their  applicable  program  regulations  are 
as  follows: 

(a)  Basic  ft-ograms  (34  CFR  Part  501). 

(Authority:  20  U.S.C.  3231(a)  (1),  (2),  and  (3)) 

(b)  Programs  of  Academic  Excellence 
(34  CFR  Part  524). 

(Authority:  20  U.S.C.  3231(a)(4)} 

(c)  Family  English  Literacy  Program 
(34  CFR  Part  525). 

(Authority:  20  U.S.C.  3231(a)(5)) 

(d)  Special  Populations  Program  (34 
CFR  Part  526). 

(Authority:  20  U.S.C.  3231(a)(6)) 

(e)  Program  for  the  Development  of 
InstiTictional  Materials  (34  CFR  Part 
537). 

(Authority:  20  U.S.C.  3231(a)(7)) 

(f)  State  Educational  Agency  Program 
(34  CFR  Part  548). 

(Authority:  20  U.S.C.  3242) 

(g)  Evaluation  Assistance  Centers 
Program  (34  CFR  Part  549). 

(Authority:  20  U.S.C.  3244) 

(h)  Educational  Personnel  Training 
Program  (34  CFR  Part  561). 


(Authority:  20  U.S.C.  3251(a)(1)) 

(i)  Fellowship  Program  (34  CFR  Part 
562). 

(Authority:  20  U.S.C.  3251(a)(2).  3253) 

(j)  Training  Development  and 
Improvement  Program  (34  CFR  Part  573). 

(Authority:  20  U.S.C.  3251(a)(3)) 

(k)  Short-Term  Training  Program  (34 
CFR  Part  574). 

(Authority:  20  U.S.C.  3251(a)(4)) 

(I)  Mu]tifimctional  Resoiuxe  Centers 
(34  CFR  Part  575). 

(Authority:  20  U.S.C.  3251(a)(5),  3252) 

S  500.2    [Reserved] 

S  500.3    WTtat  regulations  apply  to  these 
programs? 

(a)  Except  as  described  in  paragraphs 
(b)  and  (c)  of  this  section,  the  following 
regulations  apply  to  programs 
authorized  under  the  Act  listed  in 

§  500.1: 

(1)  The  regulations  in  this  Part  500. 

(2)  The  Education  Department 
General  Administrative  Regidations 
(EDGAR)  in  34  CFR— 

(i)  Part  74  (Administration  of  Grants); 

(ii)  Part  75  (Direct  Grant  Programs); 

(iii)  Part  77  (Definitions  That  Apply  to 
Department  Regulations); 

(iv)  Part  78  (Education  Appeal  Board); 
and 

(v)  Part  79  (Intergovernmental  Review 
of  Department  of  Education  Programs 
and  Activities). 

(b)  The  provisions  in  34  CFR 
75.217(c)-(e)  (relating  to  the  review  of 
applications]  do  not  apply  to  the  State 
Educational  Agency  Program  in  Part  548. 

(c)  Except  for  the  provisions  in  34  CFR 
75.51  (relating  to  proof  of  nonprofit 
status)  the  EDGAR  provisions  listed  in 
paragraph  (a)(2)  of  this  section  do  not 
apply  to  the  Fellowship  Program  in  Part 
562. 

(Authority:  20  U.S.C.  3221-3262) 

§  S00.4    What  definitions  apply  to  theee 
programs? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  the  parts  listed 
in  S  500.1  (except  Part  562)  are  defined 
in  34  CFR  77.1: 

Applicant 
Application 
Award 

Budget  period 
Department 
EDGAR 

Elementary  school 
Fiscal  year 
Grant  period 

Local  educational  agency;  for  the 
purpose  of  carrying  out  programs  under 
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the  Act  for  individuala  served  by 
elementary,  secondary,  or 
posfsecondary  schools  operated 
predominantly  for  Indian  or  Alaska 
Native  children,  the  term  also  means  an 
Indian  tribe  or  thbally  sanctioned 
educational  authority. 

Nonprofit 

Nonpublic 

Preschool 

Private 

Project 

Public 

Recipient 

Secondary  school 

Secretary 

State 

State  educational  agency 

(b)  Program  definitions.  The  following 
definitions  also  apply  to  the  parts  listed 
in  S  500.1: 

"Act"  or  'Title  VII"  means  the 
Bilingual  Education  Act,  Title  VII  of  the 
Elementary  and  Secondary  Education 
Act,  as  amended  by  Pub.  L.  98-511. 

(Authority:  20  U.S.C.  3221-3282) 

"Educational  personnel"  means 
teachers,  teacher  aides, 
paraprofessionals,  administrators, 
school  psychologists,  guidance 
coimselors.  and  other  persons  who 
provide  or  are  preparing  to  provide 
instructional  or  support  services  in 
programs  for  limited  English  proficient 
persons. 
(Authority:  20  U.S.C.  3221-3262) 

"Fcimily  English  literacy  program" 
means  a  program  of  instruction  designed 
to  help  limited  English  proHcient  adults 
and  out-of-school  youth  achieve 
competence  in  the  English  language. 
These  programs  of  instruction  may  be 
conducted  exclusively  in  English,  or  in 
English  and  the  student's  native 
language.  Where  appropriate,  the 
programs  may  include  instruction  on 
how  parents  and  family  members  can 
facilitate  the  educational  achievement  of 
limited  English  proficient  children.  To 
the  extent  feasible,  preference  for 
participation  in  the  programs  must  be 
given  to  the  parents  and  immediate 
family  members  of  children  enrolled  in 
programs  assisted  under  the  Act. 
(Authority:  20  VS.C.  3223(a)l7)) 

"Indian  tribe"  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (85  Stat.  688)  which  is 
recognized  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

(Authority:  20  U.S.C.  3232(a)(1)) 


"Institution  of  higher  education"  (IHE) 
is  defined  in  section  1001(e)  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended. 

(Authority:  20  U.S.C  3381(e)) 

"Limited  English  proficiency"  and 
"limited  English  proficient,"  (LEPJ  when 
used  with  reference  to  an  individual, 
means  an  individual — 

(l)(i)  Who  was  not  bom  in  the  United 
States  or  whose  native  language  is  other 
than  English: 

(ii)  Who  comes  from  a  home  in  which 
a  language  other  than  English  is  used 
most  for  conununication;  or 

(iii]  Who  is  an  American  Indian  or 
Alaska  Native  and  comes  from  a  home 
in  which  a  language  other  than  English 
has  had  significant  impact  on  his  or  her 
level  of  English  language  proficiency  as 
a  result  of  substantial  use  of  that  other 
language  for  communication;  and 

(2)  Who.  as  a  result  of  the 
circumstances  described  in  paragraph 
(1)  of  the  definition,  has  sufficient 
difficulty  in  speaking,  reading,  writing  or 
understanding  the  English  language  to 
deny  him  or  her  the  opportunity  to — 

(i)  Learn  successfully  in  classrooms  in 
which  the  language  of  instruction  is 
English;  or 

(ii)  Participate  fully  in  our  society. 

(Authority:  20  U.S.C.  3223(a)(1)) 

"Low-income,"  when  used  with 
respect  to  a  family,  means  an  annual 
income  for  a  family  which  does  not 
exceed  the  poverty  level  determined 
pursuant  to  section  111(c)(2)  of  Title  I  of 
the  Elementary  and  Secondary 
Education  Act  of  1965. 

(Authority:  20  U.S.C.  3223(a)(3)) 

"Native  language,"  when  used  with 
reference  to  an  individual  of  limited 
English  proficiency,  means  the  language 
normally  used  by  the  individual.  If  the 
language  normaUy  used  by  a  child 
carmot  be  determined,  the  language 
normally  used  by  the  parents  or  legal 
guardians  of  the  child  is  the  child's 
native  language. 
(Authority:  20  U.S.C.  3223(a)(2]) 

"Programs  of  academic  excellence" 
means  programs  of  transitional  bilingual 
education,  developmental  bilingual 
education,  or  special  alternative 
instruction  which  have  an  established 
record  of  providing  effective, 
academically  excellent  instruction  and 
which  are  designed  to  serve  as  models 
of  exemplary  bilingual  education 
programs  and  to  facilitate  the 
dissemination  of  effective  bilingual 
educational  practices. 

(Authority:  20  U.S.C.  3223(a)(8)) 

"Program  for  limited  English  proficient 
persons"  means  any  instructional 


program  authorized  under  Part  A  of  the 
Act 

(Authority  20 US.C.  3231-3262) 

"Program  of  developmental  bilingual 
education." 

(1)  The  term  means  a  full-time 
program  of  instruction  in  elementary 
and  secondary  schools  which  provides, 
with  respect  to  the  years  of  study  to 
which  the  program  is  applicable, 
structured  English-language  instruction 
and  instruction  in  a  second  language. 
The  program  must  be  designed  to  help 
children  achieve  competence  in  English 
and  a  second  language,  while  mastering 
subject  matter  skills.  The  instruction 
must,  to  the  extent  necessary,  be  in  all 
courses  or  subjects  of  study  which  will 
allow  a  child  to  meet  grade-promotion 
and  graduation  standards. 

(2)  Where  possible,  classes  in 
programs  of  developmental  bilingual 
education  must  be  comprised  of 
approximately  equal  numbers  of 
students  whose  native  language  is 
English  and  limited  English  proficient 
students  whose  native  language  is  the 
second  language  of  instruction  and 
study  in  the  program. 

(Authority:  20  U.S.C.  3223(a)(5)) 

"Program  of  transitional  bilingual 
education." 

(1)  The  term  means  a  program  of 
instruction,  designed  for  children  of 
limited  English  proficiency  in 
elementary  or  secondary  schools,  which 
provides,  with  respect  to  the  years  of 
study  to  which  the  program  is 
applicable,  structtired  English  language 
instruction,  and,  to  the  extent  necessary 
to  allow  a  child  to  achieve  competence 
in  the  English  language,  instruction  in 
the  child's  native  language.  The 
instruction  must  incorporate  the  cultiu-al 
heritage  of  these  children  and  of  other 
children  in  American  society.  The 
instruction  must,  to  the  extent 
necessary,  be  in  all  courses  or  subjects 
of  study  which  will  allow  a  child  to  meet 
grade-promotion  and  graduation 
standards. 

(2)  In  order  to  prevent  the  segregation 
of  children  on  the  basis  of  national 
origin  in  programs  of  transitional 
bilingual  education,  and  in  order  to 
broaden  the  understanding  of  children 
about  languages  and  cultural  heritages 
other  than  their  own,  a  program  of 
transitional  bilingual  education  may 
include  the  participation  of  children 
whose  language  is  English,  but  in  no 
evont  may  the  percentage  of  those 
children  exceed  40  percent.  The  program 
may  provide  for  centralization  of 
teacher  training  and  curriculum 
development,  but  it  must  serve  the 


children  in  the  schools  which  they 
normally  attend. 

(3)  In  courses  or  subjects  of  study 
such  as  art,  music,  and  physical 
education,  a  program  of  transitional 
bilingual  education  must  make  provision 
for  the  participation  of  children  of 
limited  English  proficiency  in  regular 
classes. 

(4)  Children  enrolled  In  a  program  of 
transitional  bilingual  education  must,  if 
graded  classes  are  used,  be  placed,  to 
the  extent  practicable,  in  classes  with   . 
children  of  approximately  the  same  age 
and  level  of  educational  attainment.  If 
children  of  significanUy  varying  ages  or 
levels  of  educational  attainment  are 
placed  in  the  same  class,  the  program  of 
transitional  bilingual  education  must 
seek  to  ensure  that  each  child  is 
provided  with  instruction  which  is 
appropriate  for  his  or  her  level  of 
educational  attainment. 


(Authority:  20  U.S.C.  3223(a)(6)) 

"Special  alternative  instructional 
programs"  means  programs  of 
instruction  designed  for  children  of 
limited  English  proficiency  in 
elementary  and  secondary  schools.  The 
programs  are  not  transitional  or 
developmental  bilingual  education 
programs,  but  have  specially  designed 
curricula  and  are  appropriate  for  the 
particular  linguistic  and  instructional 
needs  of  the  children  enrolled.  The 
programs  must  provide,  with  respect  to 
the  years  of  study  to  which  the  programs 
are  applicable,  structtired  English 
language  instruction  and  special 
instructional  services  which  will  allow  a 
child  to  achieve  competence  in  the 
English  language  and  to  meet  grade- 
promotion  and  graduation  standards. 

(Authority:  20  U.S.C.  3223(a)(6)) 

'Tribally  sanctioned  educational 
authority"  means  any  department  or 
division  of  education  operating  within 
the  administrative  structure  of  the  duly 
constituted  governing  body  of  an  Indian 
tribe,  as  well  as  any  nonprofit  institution 
or  organization  which — 

(1)  Is  chartered  by  the  governing  body 
of  an  Indian  tribe  to  operate  any  school 
or  otherwise  to  oversee  delivery  of 
educational  services  to  members  of  that 
tribe;  and 

(2)  Is  approved  by  the  Secretary  for 
the  purposes  of  carrying  out  programs 
under  the  Act. 

(Authority:  20  U.S.C.  3223(a)(2)) 


Subpart  B— What  Kinds  of  ProjecU 
Does  the  Secretary  Assist? 

§  500.10    What  requlramants  pertain  to  all 
programs  assisted  under  tttis  Act  for 
llmltad  English  proflciant  parsons? 

All  programs  assisted  under  this  Act 
must — 

(a)  Give  priority  to  serving  LEP 
children  having  the  greatest  need  for 
those  programs,  particularly  those 
children  whose  usual  language  is  not 
English; 

(b)  Be  designed  to  enable  students  to 
achieve  full  competence  in  English;  and 

(c)  Be  designed  to  allow  students  to 
meet  grade-promotion  and  graduation 
standards. 

(Authority:  20  U.S.C.  3222) 

§  500.1 1    What  programs  arc  there  for 
students  of  limited  Spanish  proficiency  In 
Puerto  Rico? 

Projects  funded  in  the  Commonwealth 
of  Puerto  Rico  may  include  programs  of 
instruction,  teacher  training,  curriculum 
development,  research,  evaluation,  and 
testing  designed  to  improve  the  English 
proficiency  of  children  and  may  also 
make  provision  for  serving  the  needs  of 
students  of  limited  Spanish  proficiency. 

(Authority:  20  U.S.C.  3231(i)) 

Subpart  C— How  Does  One  Apply  for 
an  Award? 

SS0a20    What  raqulraments  pertain  to 
SEA  review  of  an  application? 

An  applicant  that  seeks  assistance 
under  34  CFR  Parts  501  and  561  shall 
include  evidence,  in  its  application,  that 
the  SEA  has  been  notified  of  the 
application  and  has  been  given  an 
opportunity  to  offer  recommendations 
on  the  application  to  the  applicant  and 
the  Secretary  and  otherwise  comply 
with  the  procedures  in  34  CFR  75.156- 
75.160. 
(Authority:  20  U.S.C.  3231(e)(4)) 

Subpart  D— [Reserved] 
Subpart  E— {Reservedl 

Subpart  F— What  Evaluation 
Requirements  Must  Be  Met  by  a 
Recipient? 

§500.50    What  evaluation  raqulramanta 
apply  to  a  grantee? 

(a)  This  section  establishes  a 
comprehensive  design  of  the  general 
evaluation  requirements  and  standards 
that  a  grantee  funded  under  programs 
authorized  under  part  A  of  Title  VII 
must  meet  in  carrying  out  an  aimual 
evaluation  of  a  project  which  provides 


instructional  services  to  limited  English 
proficient  persons. 

(b)  A  grantee's  evaluation  must 
comply  with  the  following  requirements: 

(1)  A  grantee's  evaluation  design  must 
include  a  measure  of  the  educational 
progress  of  project  particijftints  when 
measured  against  an  appropriate 
nonproject  comparison  group. 

(2)  A  grantee's  evaluation  design  must 
meet  the  following  technical  standards: 

(i)  Representativeness  of  evaluation 
findings.  The  evaluation  results  must  be 
computed  so  that  the  conclusions  apply 
to  the  persons,  schools  or  agencies 
served  by  the  projects. 

(ii)  Reliability  and  validity  of 
evaluation  instruments  and  procedures. 
The  evaluation  instruments  used  must 
consistently  and  accurately  measure ' 
progress  toward  accomplishing  the 
objectives  of  the  project,  and  must  be 
appropriate  considering  factors  such  as 
the  age,  grade,  language,  degree  of 
language  fluency  and  background  of  the 
persons  served  by  the  project. 

(iii)  Evaluation  procedures  that 
minimize  error.  The  evaluation 
procedures  must  minimize  error  by 
providing  for  proper  administration  of 
the  evaluation  instruments,  at  twelve- 
month testing  intervals,  accurate  scoring 
and  transcription  of  results,  and  the  use 
of  analysis  and  reporting  procedures 
that  are  appropriate  for  the  data 
obtained  from  the  evaluation. 

(iv)  Valid  measurement  of  academic 
achievement.  The  evaluation  procedures 
must  provide  objective  measures  of  the 
academic  achievement  of  participants 
related  to  English  language  proficiency, 
native  or  second  language  proficiency 
(for  programs  of  developmental  bilingual 
education],  and  other  subject  matter 
areas. 

(3)(i)  A  grantee's  evaluation  must 
provide  information  on  the  academic 
achievement  of — (A)  Current 
participant  in  the  project,  who  are — 
[1]  Children  who  are  limited  English 
proficient;  and 

[2]  Children  whose  language  is 
English;  and 

(B)  Children  who  were  formerly 
served  in  the  project  as  limited  English 
proficient,  have  exited  from  the 
program,  and  are  now  in  English 
language  classrooms, 
(ii)  "Hiis  information  must  include — 

(A)  The  amount  of  time  (in  years  or 
school  months,  as  appropriate)  the 
participants  received  instructional 
services  in  the  project,  and  as 
appropriate,  in  another  instructional 
setting; 

(B)  The  participants'  progress  in 
achieving  English  language  proficiency 
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and.  fw  programs  of  developmental 
bilingual  education,  progress  in  another 
language;  and 

(C)  The  former  participants'  academic 
progress  in  English  language  classrooms. 

(Authority:  20  U.S.C  3243] 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  ia85-<n03] 


(soasi 

ai 


What  evaluation 
cdectT 


kifudHaHon  must 


JM  I 


In  carrying  out  the  annual  evaluation 
under  9  500.50,  a  grantee  shall  collect 
information  on — 

(a)  The  educational  background, 
needs,  and  competencies  of  the  limited 
English  proficient  persons  served  by  the 
project 

(b)  The  specific  educational  activities 
undertaken  pursufuit  to  the  project; 

(c)  The  pedagogical  materials, 
methods,  and  techniques  utilized  in  the 
program} 

(d)  With  respect  to  classroom 
activities,  the  relative  amount  of 
instructional  time  spent  with  students 
on  specific  tasks;  and 

(e)  The  educational  and  professional 
qualifications,  including  language 
competencies,  of  the  staff  responsible 
for  planning  and  operating  the  project 

(Authority:  20  U.S.C.  3243) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  numt>er  1885-0003) 

§50052    Wturt  Infonnation  must  a  grante* 
report  to  tha  Sacratary? 

A  grantee  shall  report  to  the  Secretary 
annaully,  the  information  collected  in 
S  500.51  and  an  evaluation  of  the  overall 
progress  of  the  project  including  the 
extent  of  educational  progress  achieved 
through  the  project  measured,  as 
appropriate,  by —  ' 

(a)  Tests  of  academic  achievement  in 
English  language  arts,  and  for  programs 
of  developmental  bilingual  education, 
second  language  arts; 

(b)  Tests  of  academic  achievement  in 
subject  matter  areas;  and 

(c)  Changes  in  the  rate  of  student — 
(1)  Grade-retention; 

(2]  Dropout; 

(3)  Absenteeism; 

(4)  Referral  to  or  placement  in  special 
education  classes; 

(5)  Placement  in  programs  for  the 
gifted  and  talented;  and 

(6)  Enrollment  in  postsecondary 
education  institutions. 

(Authority:  20  U.S.C.  3243) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-OOOQ) 

2.  Part  501  is  revised  to  read  as 
follows: 


PART  SOI— BtUNQUAL  EDUCATION: 
BASIC  PnOGRAMS 

Subpart  A— Oanwvl 

501.1  Basic  Programs. 

501.2  Who  is  eligible  to  apply  for  assistance 
under  Basic  Programs? 

501.3  What  regulations  apply  to  Basic 
Programs? 

501.4  What  definitions  apply  to  the  Basic 
Programs? 

Subpart  B— What  KInda  of  Prolacts  Doaa 
tha  Sacratary  AaslBt  Undar  TMa  Program? 

501.10  What  activities  are  eligible  for 
assistance? 

501.11  What  level  of  commitment  to 
continue  the  program  must  the  applicant 
demonstrate? 

Subpwt  C— How  Doot  Ona  Apply  for  an 
Award? 

501.20  What  must  an  applicant  include  in  its 
application  for  assistance? 

501.21  What  requirements  pertain  to  the 
application  advisory  council  and  the 
parent  advisory  committee? 

501.22  What  requirements  pertain  to  the 
participation  of  children  enrolled  in 
nonprofit  private  schools? 

501.23  What  requirements  pertain  to 
preservice  activities? 

501.24  What  requirements  pertain  to 
training  activities? 

501.25  What  requirements  pertain  to  the 
development  of  an  evaluation  plan? 

Subpart  [>— How  Doaa  tha  Sacratary  Maka 
an  Award? 

501.30  How  does  the  Secretary  evaluate  an 
application? 

501.31  What  selection  criteria  does  the 
Secretary  use? 

501.32  What  additional  factors  does  the 
Secretary  consider  in  awarding  grants? 

501.33  What  specific  factors  may  the 
Secretary  consider  in  awarding  grants 
under  special  alternative  instructional 
programs? 

501.34  What  is  the  length  of  the  project 
period? 

Subpart  E— What  CondMona  Must  Ba  Mat 
by  a  Recipient? 

501.40  What  information  must  be  given  to 
parents? 

501.41  What  additional  requirements  apply 
to  programs  of  transitional  bilingual 
educatioa? 

Authoiity:  20  U.S.C  3221-3262,  unless 
otherwise  noted. 


Subpart  A— Ganaral 

(501.1    Baalc  Programs. 

The  Basic  Programs  provide 
assistance  to  eligible  applicants  for — 

(a)  Progreims  of  transitional  bilingiial 
education  authorized  under  section 
721(a)(1)  of  the  Act; 

(b)  Programs  of  developmental 
bilingual  education  authorized  under 
section  721(a)(2)  of  the  Act;  or 


(c)  Special  alternative  instructional 
programs  authorized  under  section 
721(a)(3)  of  the  Act 
(Authority:  20  U5.C.  3231(a)  (1).  (2).  and  (3)) 

1501^   Who  la  algMa  to  apply  tor 
■eslstswca  undar  Baalc  Programs? 

(a)  The  follo«ving  parties  are  eUgible 
to  apply  for  assistance  tmder  this  part 

(1)  Local  educational  agencies  (LEAs). 

(2)  Institutions  of  higher  education 
(IHEs),  including  junior  or  community 
colleges,  that  apply  jointly  with  one  or 
more  LEAs. 

(b)  In  the  case  of  an  application 
submitted  by  an  IHE  jointly  with  one  or 
more  LEAs,  an  LEA  must  be  designated 
as  the  applicant  in  the  group  agreement 
required  under  34  CFR  75.128. 

(Authority:  20  U.S.C  3231(b)(1)(A)) 

9  501.3    Wtwt  ragutartlona  apply  to  Basic 
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The  following  regulations  apply  to 
Basic  Programs: 

(a)  The  regulations  identified  in  34 
CFR  500.3. 

(b)  The  regulations  in  this  Part  501. 

(Authority:  20  U.S.C.  3231(a)  (1),  (2).  (3)) 

S  501.4    Wliat  defMtiona  apply  to  tha  Baalc 
Programa? 

The  definitions  in  34  CFR  500.4  apply 
to  the  Basic  Programs. 
(Authority:  20  U.S.C.  3223,  3231(a)  (1),  (2),  (3)) 

Subpart  B— What  Kinds  of  Prelects 
DoM  ttM  Sacratary  Assist  Under  This 
Program? 

S  501.10    What  actMtiaa  ara  algisia  tor 

The  Secretary  provides  assistance  for 
the  following  activities: 

(a)  Establishing,  operating,  or 
improving  basic  programs. 

(b)  During  the  first  six  months  of  a 
project  (unless  a  waiver  is  granted 
under  |  501.23(b)),  only  preservice 
activities  designed  to  prepare  a  grantee 
to  operate  the  proposed  project  These 
activities  do  not  include  providing 
instructional  services  to  limited  English 
proficient  (LEP)  children.  Activities  may 
include,  but  are  not  limited  to— 

(1)  Program  design; 

(2)  Materials  development 

(3)  Staff  recruitment  and  training; 
■   (4)  Development  of  evaluation 
mechanisms  and  procedures;  and 

(5)  Activities  to  involve  parents  hi  the 
educational  program  and  to  enable 
parents  and  family  members  to  assist  in 
the  education  of  LEP  children. 

(c)  Providing  or  securing  training,  as 
necessary,  for  personnel  participating  or 
preparing  to  participate  in  the  program. 
To  the  extent  possible,  college  or 


university  credit  must  be  awarded  for 

the  training. 

(Authority:  20  U5.C.  3231(a)  {\\  (2),  (3). 

(d)(lUB).(fM«)) 

§501.11    What  level  Of  commltmant  to 
continue  tlw  program  must  tha  applicant 
demonstrate? 

(a)(1)  The  purpose  of  grants  under  this 
part  is  to  build  the  capacity  of  the 
grantee  to  provide  a  program,  on  a 
regular  basis,  similar  to  that  proposed 
for  assistance,  when  Federal  assistance 
under  the  project  is  reduced  or  no  longer 
available. 

(2)  The  program  to  be  provided  must 
be  of  sufficient  size,  scope,  and  quality 
to  promise  significant  educational 
improvement  for  L£P  children. 

(b)  To  carry  out  this  purpose — 

(1)  The  Secretary  funds  a  project  only 
if  the  applicant  demonstrates  a  realistic 
plan  in  its  appUcation  to  develop  its 
programmatic  capacity  for  serving  L£P 
children  and  to  assume  financial 
responsibiUty  for  the  program  when 
Federal  assistance  is  reduced  or  no 
longer  available; 

'    (2)  The  Secretary  reduces  the  level  of 
Federal  assistance  in  each  successive 
year  of  the  project,  unless — 

(i)  The  plan  under  paragraph  (b)(1)  of 
this  section  provides  for  an  increased 
commitment  of  local  funds  to  provide 
expanded  special  services  for  greater 
numbers  of  LEP  children  in  each 
successive  year  of  the  project;  or 

(ii)  Based  on  tmforeseen 
circumstances,  such  as  a  substantial 
influx  of  LEP  children  to  the  school 
district  the  grantee — in  an  application 
for  a  successive  budget  period  under  the 
project — amends  the  plan  under 
paragraph  (b)(1)  of  this  section  to  assure 
the  Secretary  that  it  will  provide 
expanded  services;  and 

(3)  The  Secretary,  in  determining  the 
funding  level  for  each  successive  year  of 
a  project  and  in  determining  whether  to 
renew  a  project  aftOT  its  first  three 
years,  in  accordance  with  \  501.34, 
considers  the  extent  to  which  the 
grantee  has  successfuUy  carried  out  ita 
plan  under  paragraph  (b)(1)  of  this 
section. 

(Authority:  20  U.S.C.  3231(f)(5)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0003) 

Subpart  C— How  Does  One  Apply  for 
an  Aarard? 

§501.20    What  must  an  appRcant  mduda  in 


An  appKcation  must — 
(a]  Include  the  information  and 
assurances  required  under — 
(1)  SecUon  721(cK2)  of  the  Act  and 


(2)  34  CFR  500.20,  501.20—501.25  and 
501.32,  and  501.33,  if  applicable;  and 

(b)  Provide  assurances  that  the  project 
will— 

(1)  Use  only  qualified  personnel,  who 
are  proficient  in  spoken  and  written 
English,  and.  if  appropriate,  any  other 
language  or  languages  used  for 
instruction; 

(2)  Comply  with  the  non-supplanting 
requirements  of  section  721(f)(4)  of  the 
Act  and 

(3)  Comply  wtth  the  parent  advisory 
committee  requirements  in  §  501.21(c). 

(Authority:  20  U.S.C.  3231) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0003) 

$501.21    What  raquiramants  partain  to  tha 
applcsOon  advisory  counci  and  tha  parant 

advisory  commlttea? 

An  applicant  shall — 

(a)  Establish  an  application  advisory 
council,  of  which  a  majority  must  be 
parents  and  other  representatives  of  the 
children  to  be  served  in  the  program,  to 
assist  in  the  development  of  the 
application; 

(b)  Submit  with  its  application 
documentation  of  its  consultation  with 
the  council  and  the  council's  comments 
on  the  application  and  on  the  decision  to 
submit  an  application  under  one  of  the 
programs  listed  in  {  501.1. 

(c)  Assure  in  its  application  that — 

(1)  In  carrying  out  its  project  the 
applicant  will  provide  for  continuing 
consultation  with,  and  participation  by, 
a  parent  advisory  committee  composed 
of  parents,  teachers,  and  other 
interested  individuals. 

(2)  The  parent  advisory  committee 
will  be  selected  by  and  predominantly 
composed  of  parents  of  LEP  children 
participating  in  the  program  and  may 
include  members  of  the  application 
advisory  council;  and 

(3)  In  the  case  of  a  project  carried  out 
in  a  secondary  school,  the  parent 
advisory  committee  will  include 
representatives  of  the  secondary  school 
students  participating  in  the  project 

(Authority:  20  U.S.C.  3231(e)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  nnmber  1885-41003) 

§501.22    What  raquirementspsrtalnte  the 
pwttdpation  of  childran  anrollad  m 
nonprofR  privato  schools? 

(a)  An  applicant  shall  demonstrate  in 
its  application  that — 

(1)  In  designing  the  project  the 
applicant  has  consulted  with 
appropriate  private  school  officials  and 
has  taken  into  account  the  needs  of  LEP 
children  enrolled  in  nonprofit  private 
elementary  and  secondary  schools  in 
the  area  to  be  served;  and 


(2)  The  applicant  will  make  provision 
for  participation  of  the  LEP  children 
enrolled  in  nonprofit  private  sdiools — 

(i)  On  a  basis  comparable  to  that 
provided  for  the  pubUc  school  children; 
and 

(ii)  Consistent  with  the  number  of 
those  children  enrolled  in  nonprofit 
private  schools  in  the  area  to  be  served 
whose  educational  needs  are  of  the  type 
and  whose  language  and  grade  level  are 
of  a  similar  type  to  those  the  program  is 
intended  to  address.  (See  34  CFR  75.650 
PeuHcipation  of  students  enrolled  in 
private  schools.) 

(b)  If  the  Secretary  determines  that  an 
applicant  is  unable  or  unwilling  to 
provide  for  the  participation  of  LEP 
children  enrolled  in  nonprofit  private 
schools  as  required  by  this  section,  the 
Secretary — 

(1)  Withholds  approval  of  the 
appUcation  until  the  applicant 
demonstrates  that  it  is  in  compUance 
with  the  requirements  of  this  section;  or 

(2)  Reduces  the  amount  of  the  grant  Iqr 
the  amount  the  Secretary  needs  to — 

(i)  Arrange  to  assess  the  needs  of 
children  in  nonprofit  private  sdiools  in 
the  area  to  be  served;  and 

(ii)  Carry  out  a  program  for  limited 
English  proficient  persons  which  meets 
the  needs  of  those  children. 

(Authority:  20  U.S.C.  3231(fK2),  (J)) 
(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0003) 

§501.23    What 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  applicant  shall 
demonstrate  in  its  application  how  it 
plans  to  conduct  the  preservice 
activities  described  in  §  501.10(b)  for  the 
first  six  months  of  the  grant 

(bKl)  An  applicant  desiring  a  waiver 
of  the  requirement  for  preservice 
activities  shall  submit  as  part  of  the 
application,  a  request  for  a  waiver  and 
shall  demonstrate  that  it  is  already 
prepared  to  operate  the  proposed 
project  successfully. 

(2)  If  the  Secretary  denies  a  waiver 
request  an  applicant  is  eligible  for 
further  funding  consideration  only  if  its 
original  application  would  still  meet  the 
requirements  of  paragraph  (a)  of  this 
section  without  the  waiver. 
(Authority:  20  U.&C  3231(d)(lMB)) 
(Approved  by  the  Office  of  Management  and 
Budget  under  cootrol  nvmt>er  1885-0003) 

§501.24    What  raqutraoMnta  pertain  to 
training  actlvmaa? 

An  appUcant  shall  demonstrate  in  its 
application  that  it  will — 

(a)  Provide  or  secure  training  for  the 
persons  participating  in  the  project  that 
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to  the  extent  possible,  awards  college  or 
university  credit  for  the  training: 

(b)  Base  training  on  an  assessment  of 
the  needs  of  the  persons  who  will  be 
participating  in  the  project  and  on  the 
needs  of  the  LEP  children  who  will 
receive  instruction  under  the  project; 
and 

(c)  Apply  the  applicable  provisions  in 
34  CFR  561.41  if  the  approved 
application  provides  for  financial 
assistance  to  participants. 

(Authority:  20  U.S.C  3231(0(6)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0003] 

S501.2S    What  raquirwMnt*  partain  to  ttM 
da^atopmant  of  an  avaluatton  plan? 

An  applicant  shall  demonstrate  that 
its  plan  for  evaluating  the  progress  and 
achievements  of  the  proposed  project 
meets  the  reqiurements  of  34  CFR 
500.50-500.52. 

(Authority:  20  U.S.C  3231(f)(3).  3243) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1885-0003) 

Subpartl>— How  Does  the  Secretary 
Hake  an  Award? 

9  SOI  JO    How  doM  Vhm  Sacratary  avaiuat* 


(aUl)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  f  501.31. 

(2)  The  Secretary  awards  a  maximum 
of  100  points  for  aU  the  criteria. 

(3)  TTie  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  following  the  heading  for 
the  criterion. 

(b)  The  Secretary  then  applies  the 
additional  factors  listed  in  S  501.32  in 
selecting  applications  for  new  grants. 

(c)  For  special  alternative 
ins^ctional  programs  the  Secretary 
may  also  consider  the  specific  factors  in 
S  501.33  in  selecting  applications  for 
new  grants. 

(Authority:  20  U.S.C  3231(a)  (1).  (2).  (3).  (c) 
(3).  (f)  (7).  (g).  (h)) 


)M    I 


9501.31    What  aalactlon  crWaria 
Sacratary  uaa? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 

(a)  Description  and  assessment  of 
need.  [17  points)  The  Secretary  reviews 
each  application  to  determine — 

(1)  iTie  extent  to  which  the  applicant 
has  identified  the  needs  of  the  LEP 
students  to  be  served  in  the  program, 
including — 

(i)  The  lack  of  proficiency  of  the  LEP 
children  in  speaking,  reading,  writing, 
and  understanding  the  English  language; 
and 

(ii)  The  degree  of  proficiency  of  the 
LEP  children  in  their  native  language 


and  in  other  courses  or  subjects  of 
study. 

(2)  The  reUability  and  objectivity  of 
the  methods  used  to  identify  those 
needs; 

(3)  The  adequacy  of  the  applicant's 
justification  for  concluding  that  the 
schools  selected  for  the  project  enroll 
the  children  most  in  need  of  assistance 
within  the  LEA;  and 

(4)  The  extent  to  which  the  project 
will  serve  the  children  most  in  need  of 
assistance,  within  the  schools  selected. 

(b)  Program  objectives  and  design.  (30 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
appropriateness  and  reasonableness  of 
the  applicant's  design  for  meeting  the 
needs  of  the  LEP  students  to  be  served, 
including — 

(i)  The  extent  to  which  the 
instructional  approach  to  be  used  will 
address  the  specific  needs  identified  in 
the  application;  and 

(ii)  The  extent  to  which  other 
instructional  approaches  have  been 
considered  in  choosing  the  instructional 
approach  to  be  used  in  the  project. 

(2)  The  Secretary  looks  for  the  extent 
to  which  the  project  has  specific  and 
quantifiable  objectives  that  will  lead  to 
die  realization  of  the  goals  of  the  Act. 
including — 

(i)  The  manner  and  time  schedule  by 
which  the  applicant  will  meet  the  needs 
of  LEP  children  served  by  the  project 
including — 

(A)  The  achievement  of  goals  set  for 
the  children  served  by  the  project, 
especially  the  goal  of  achieving  English 
language  proficiency  as  quickly  as 
possible; 

(B)  The  identification  of  children  who 
have  achieved  proficiency  in  the  English 
language  adequate  for  their  effective 
participation  in  the  regular  educational 
program; 

(C)  Except  for  programs  of 
developmental  bilingual  education,  the 
transfer  of  those  children  identified  in 
paragraph  (b)(2)(i)(B)  of  this  section  to 
the  regular  educational  program  as  soon 
as  possible;  and 

(ii)  The  way  the  applicant  plans  to  use 
its  resources  and  personnel  to  achieve 
each  objective. 

(3)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  training  plan  for  the  project, 
including  the  extent  to  which — 

(i)  The  plan  provides  for  training 
personnel  in  ways  designed  to  meet  the 
needs  of  LEP  children  to  be  served  by 
the  project;  and 

(ii)  Preservice  training  activities,  if 
any,  and  inservice  training  activities  are 
designed,  to  the  extent  possible,  to 
award  college  or  universify  credit 


(c)  Evaluation  plan.  (8  points)  The 
Secretary  reviews  the  strength  of  the 
evaluation  plan  and  its  relationship  to 
the  educational  goals  of  the  project  and 
the  activities  conducted  to  attain  those 
goals. 

CroM-RBrerance.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(d)  Quality  of  personnel.  (15  points) 
(1)  "The  Secretary  reviews  each 
apphcation  to  determine  the  quahty  of 
the  following  personnel: 

(i)  The  principal  classroom 
instructional  personnel. 

(ii)  The  project  director,  if  one  is  to  be 
used,  and  other  personnel  essential  to 
the  success  of  the  project. 

(2)  The  Secretary  considers — 

(i)  The  time  that  each  person  referred 
to  in  paragraphs  (d)(1)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(ii)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages    ■ 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women; 

(C)  Handicapped  persons:  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications  under  paragraph  (d)(1)  of 
this  section,  the  Secretary  considers— 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project 

(e)  Commitment,  capacity,  and  cost 
effectiveness.  (30  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  extent  of  the  applicant's 
commitment  to  special  programs 
designed  to  meet  the  educational  needs 
of  LEP  students. 

(2)  The  Secretary  reviews  the  strength 
of  the  applicant's  plan  under 
S  501.11(b)(1)  to  develop  iU 
programmatic  capacity  for  serving  LEP 
children  and  to  assume  financial 
responsibiUfy  for  the  program,  including 
provision  for — 

(i)  The  gradual  assumption  of  program 
costs  during  the  proposed  project  period; 

(ii)  The  adoption  of  successful 
components  of  the  project  into  the 
regular  educational  programs  that  it 
conducts  for  LEP  children; 

(iii)  Follow-up  services  to  children 
who  have  achieved  proficiency  in 
English;  and 

(iv)  Use  of  its  non-Federal  resources 
to  provide  a  program  on  a  regular  basis, 
similar  to  that  proposed,  that  will  be  of 


sufficient  size,  scope,  and  quality  to 
promise  significant  improvement  in  the 
education  of  children  of  limited  English 
proficiency  in  future  years. 

(3)  If  the  apphcant  has  carried  out  a 
previous  project  with  funds  under  the 
Act  the  Secretary  also  may  consider  the 
applicant's  experience  under  that 
project  in  developing  its  programmatic 
capacity  for  serving  LEP  children  and 
assuming  financial  responsibility  for  the 
program. 

(4)  The  Secretary  also  reviews  each 
application  to  determine  the  extent  to 
which  the  project  has — 

(i)  An  adequate  budget  to  support 
project  activities  in  which  costs  are 
reasonable  in  relation  to  the  objectives 
of  the  project;  and 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project  including 
evidence  that  administrative  costs 
constitute  a  minimum  proportion  of  the 
total  costs  of  the  project 

(Authority:  20  U.S.C.  3231(a)  (1),  (2),  (3).  (c)(2). 
(d)(1)(B).  (f).  (1).  (3).  (5),  (6).  3243) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1885-0003) 

9  501.32    What  ad<mional  factors  does  the 
Secretary  consider  In  awarding  grants? 

(a)  In  addition  to  the  points  awarded 
under  S  501.31,  the  Secretary  considers 
the  following  factors  in  awarding  grants: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons. 

(i)  An  applicant  qualifies  for  points 
imder  this  factor,  if  the  Secretary 
determines  that — 

(A)  The  applicant  has  never  received 
assistance  under  the  Act;  or 

(B)  The  applicant  has  received 
assistance  under  the  Act  in  the  past  but 
plans  to  serve  a  new  language  group.  To 
receive  points  under  this  factor,  at  least 
50  percent  of  the  LEP  children  to  be 
served  by  the  project  must  belong  to  the 
new  language  group. 

(ii)  The  Secretary  does  not  give  any 
points  to  an  applicant  that  has  received 
assistance  under  the  Act  in  the  past  and  ■ 
plans  to  serve  the  same  language  group 
for  which  it  received  assistance. 

(2)  The  relative  need  of  the  particular 
L£A[s)  for  the  profKised  program.  The 
Secretary  determines  the  relative  need 
based  upon — 

(i)  The  overall  concentration  of  LEP 
children  in  the  district  as  compared  to 
other  applicants;  and 

(ii)  Whether  the  applicant  proposes  to 
serve  a  significant  number  and 
proportion  of  LEP  children  who  have 
arrived  in  the  LEA  during  the  last  school 
year. 


(3)  The  geographical  distribution  of 
LEJP  children.  The  Secretary  considers 
the  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 
within  each  of  the  States. 

(4)  The  number  and  proportion  of 
children  from  low-income  families  to  be 
benefited  by  the  program. 

(b)  The  Secretary  distributes  an 
additional  15  points  among  the  factors 
listed  in  paragraph  (a)  of  tikis  section. 
The  Secretary  indicates  in  the 
apphcation  notice  pubUshed  in  the 
Federal  Register  how  these  15  points 
will  be  distributed. 

(Authority:  20  U.S.C  3231  (f)(7),  (h)) 

9  501J3    What  specific  factors  may  tha 
Sacratary  conatdar  In  awarding  grants 
under  spacM  alternative  Instructional 
programs? 

(a)  For  special  alternative 
instructional  programs,  the  Secretary 
may  additionally  give  priority  to 
applications  based  on — 

(1)  The  administrative  impracticabiUty 
of  establishing  a  bilingual  education 
program  due  to  the  presence  of  a  small 
number  of  students  of  a  particular 
native  language; 

(2)  The  unavailability  of  personnel 
qualified  to  provide  bilingual 
instructional  services;  and 

(3)  The  applicant's  current  or  past 
efforts  to  establish  a  bilingual  education 
program. 

(b)  The  Secretary  may  distribute  an 
additional  5  points  among  the  factors 
listed  in  paragraph  (a)  of  this  section. 
The  Secretary  indicates  in  the 
application  notice  published  in  the 
Federal  Ragistai  how  these  5  points  are 
distributed. 

(Authority:  20  U.S.C.  3231  (c)(3).  (g)) 

9  501,34    What  ia  tha  length  of  tha  proiact 
parkxt? 

(a)  The  Secretary  approves  a  project 
period  of  three  years. 

(b)  The  Secretary  renews  a  grant  for 
two  additional  years,  if  the  grantee 
demonstrates,  in  its  renewal  application, 
to  the  satisfaction  of  the  Secretary 
that— 

(1)  The  program  complies  with  all 
applicable  requirements  in  the  Act  and 
the  regulations  governing  the  project 

(2)  "The  grantee's  project  has  made 
substantial  and  measurable  progress  in 
achieving  the  specific  educational  goals 
contained  in  its  approved  apphcation. 
including  the  extent  to  which  the 
grantee  has — 

(i)  Met  the  objectives  estabUshed  in 
the  application;  and 

(ii)  Successfully  carried  out  the 
provisions  in  the  apphcation  for  building 
its  capacity  to  continue  the  project  when 


Federal  funding  ia  reduced  or  no  longer 
available;  and 

(3)  There  is  a  continuing  need  for  the 
grantee's  project 

4Anthority:  20  U.S.C  3231(d)fll  (A),  (C)) 

Subpart  E— What  Concttttone  Must  Be 
Met  by  a  Redptent? 

9  501.40    Wtiat  Information  must  be  givan 
to  parents? 

(a)  Before  enrolling  a  child  in  tha 
project  (including  each  LEP  child  and 
each  child  whose  language  is  English), 
and  with  sufficient  advance  notice  to 
give  the  parents  or  legal  guardians  of  the 
child  adequate  opportunity  to  decline 
enrollment  a  grantee  shall  inform  the 
parents  or  legal  guardians  of — 

(1)  The  reasons  for  determining  that 
the  child  is  in  need  of  special 
instructional  services; 

(2)  The  alternative  educational 
programs  that  are  available; 

(3)  The  nature  of  the  educational 
program  for  LEP  students  including — 

(i)  The  instructional  method  to  be 
used; 

(ii)  The  instructional  goals  of  the 
project 

(iii)  The  expected  progress  of  the  child 
in  the  project  in  English  and  other 
subject  matter  skills,  including  how 
quickly  the  child  is  expected  to  be  able 
to  function  effectively  in  and  to  enter  the 
regular  educational  program;  and 

(iv)  The  past  effectiveness  of 
comparable  projects  using  a  similar 
instructional  method; 

(4)  The  instructional  alternatives  for 
LQP  students;  and 

(5)  The  option  of  and  opportunity  to 
decline  enrollment  of  the  child  in  the 
project 

(b)  At  appropriate  intervals  during  the 
child's  participation  in  the  program,  the 
grantee  shall  inform  parents  or  legal 
guardians  of  the  progress  of  their  child 
in  the  program,  including  the  extent  to 
which  the  child  is  meeting  the 
instructional  goals  referred  to  in 
paragraph  (a)(3)(ii)  of  this  section. 

(Authority:  20  U.S.C  3223(c).  3231  (dKl)(D)) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1885-0510) 

9  501.41    What  additional  raqulramanta 
apply  toprogfanw  of  tranaMonal  bMngual 
education? 

(a)  A  grantee  under  the  programs  of 
transitional  bilingual  education  shall 
comply  with  all  additional  requirements 
found  in  the  definition  of  pro-am  of 
transitional  bilingual  education  in 
section  703(a){4)(B)^D)  of  die  Act  and 
34  CFR  500.4  regarding— 
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(1)  The  forty  percent  restriction  on  the 
participation  of  children  whose  language 
is  English; 

(2)  The  participation  of  LEP  children 
in  regular  classes  in  courses  such  as  art.. 
music  and  physical  education; 

^3)  The  requirement  that  the  programs 
must  be  offered  in  the  schools  the 
children  normally  attend;  and 

(4)  How  the  children  must  be  grouped 
in  graded  and  nongraded  classrooms. 

(b)  For  the  purpose  of  paragraph  (a)(1) 
of  this  section,  children  previously 
served  as  I.EP  in  programs  funded  under 
the  Act  may  not  be  counted  as  children 
whose  language  is  English. 

(Authority:  20  U.S.C.  3223{a)(4)tBHD)) 
PART  505— [REMOVED] 

3.  Part  505  is  removed. 
PART  510-{REMOVED] 

4.  Part  510  is  removed. 
PART  514-{REMOVED] 

5.  Part  514  is  removed. 

6.  Part  525  is  revised  to  read  as 
follows: 

PART  525— BIUNGUAL  EDUCATION: 
FAMILY  ENGUSH  LITERACY 
PROGRAM 

Subpart  A— General 

Sec 

525.1  Family  English  Literacy  Program. 

525.2  Who  is  eligible  to  apply  for  assistance 
under  the  Family  English  Literacy 
Program? 

525.3  What  regulations  apply  to  the  Family 
English  Literacy  Program? 

525.4  What  deflnitions  apply  to  the  Family 
English  Literacy  Program? 

Subpart  B— What  Kinds  of  Prelects  Does 
ttM  Secretary  Assist  Under  This  Program? 

525.10    What  activities  are  eligible  for 
assistance? 

Subpart  C— How  Does  One  Apply  for  an 
Award? 

525.20  What  must  an  applicant  include  in  its 
application  for  assistance? 

525.21  What  requirements  pertain  to  the 
development  of  an  evaluation  plan? 

Subpart  D    Hew  Does  the  Secretary  Malce 


IM  I 


525  JO    How  does  the  Secretary  evaluate  an 
application? 

525.31  What  selection  criteria  does -the 
Secretary  use? 

525.32  Wh^t  additional  factors  does  the 
Secretary  consider  in  awarding  grants? 

525.33  What  is  the  length  of  the  project 
period? 

Authority:  20  U.S.C  3221-3262,  unless 
otherwise  noted. 


SubfMft  A— General 

S  S25.1    Family  English  Literacy  Progrant. 

The  Secretary  provides  assistance  for 
projects  under  the  Family  English 
Literacy  Program  as  defined  in  34  CFR 
500.4. 
(Authority:  20  U.S.C  3223(al{7)) 

§  S2S^  Who  la  aNgibtc  to  apply  for 
aasistance  under  the  Family  English 
Literacy  rrogrwnr 

The  following  parties  are  eligible  to 
apply  for  assistance  under  the  Family 
English  Literacy  Program: 

(a)  Local  educational  agencies  (LEAs). 

(b)  Institutions  of  higher  education, 
including  junior  or  community  colleges. 

(c)  Private  nonprofit  organizations, 
applying  separately  or  jointly. 
(Authority:  20  U.S.C  3231(b)(1)(B)) 

§525.3    What  regulations  apply  to  the 
Family  EngfUh  Literacy  Program? 

The  following  regulations  apply  to  the 
Family  English  Literacy  Program: 

(a)  The  regulations  identified  in  34 
CFR  500.3. 

(b)  The  regulations  in  this  Part  525. 

(Authority:  20  U.S.C  3223  (a)(7),  (h)) 
(20  U.S.C  3231(a)(5)) 

§525.4    What  definitions  apply  to  the 
Family  English  Literacy  Program? 

The  definitions  in  34  CFR  500.4  apply 
to  this  program. 

(Authority:  20  U.S.C  3221(a)(5)) 

Subpart  B— What  Kinds  of  Profects 
Does  the  Secretary  Assist  Umter  This 
Program? 

§525.10    What  activltiee  are  eligible  for 
asaistance? 

(a)  The  Secretary  provides  assistance 
for  activities  designed  to  establish, 
operate,  and  improve  family  English 
literacy  programs  such  as — 

(1)  Instruction  designed  to  help  limited 
English  proficient  (LEP)  adults  and  out- 
of-school  youth  achieve  competence  in 
the  English  language;  and 

(2)  Instruction  in  methods  by  which 
parents  and  family  members  can 
facilitate  the  educational  achievement  of 
LEP  children. 

(b)  Instruction  under  this  program 
may  be  conducted  exclusively  in  English 
or  in  English  and  the  native  language  of 
the  participants. 

(Authority:  20  U.S.C  3223(a)(7)) 

SubfMrt  C— How  DoM  One  Apply  for 
an  Award? 


What  must  an  applicant  Include  In 
»? 


§S2&20 

ns  appacamn 

An  appUcation  for  an  award  under 
this  program  must  contain  the 


information  required  under  section 

721(c)(5)  of  the  Act  and  S  5  525.21  and 

525.32. 

(Authority:  20  VSC.  323Ka)(5)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0003) 

§  52&21    What  requirements  pertain  to  the 
development  of  an  evaluation  plan? 

An  apphcant  shall  demonstrate  in  its 
application  that  its  plan  for  evaluating 
the  progress  and  achievements  of  the 
proposed  project  meets  the  requirements 
of  34  CFR  500.50-500.52. 
(Authority:  20  U.SX:.  3231(a)(5).  3243) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1885-0003) 

Subpart  D— How  Does  the  Secretary 
Make  an  Award? 

§  525.30    How  does  tha  Secretary  evaluate 
an  appHcation? 

(a)(1)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
Usted  in  9  525.31. 

(2)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(3)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  after  the  heading  for  the 
criterion. 

(b)  The  Secretary  then  applies  the 
additional  factors  listed  in  S  525.32. 
(Authority:  20  U.S.C  3223(a)(7),  (h)) 

952S.31    What  selection  criteria  does  the 
Secretary  uee? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need  and  impact  (25  points)  The 
Secretary  reviews  each  appUcation  to 
determine  the  extent  to  which — 

(1)  There  is  a  need  for  the  proposed 
family  English  Uteracy  program; 

(2)  The  methods  used  by  the  applicant 
to  identify  the  needs  are  objective  and 
quantifiable; 

(3)  The  project  proposes  to  develop 
the  skills  of  LEP  adults  and  out-of- 
Bchool  youth  to  achieve  competence  in 
English  and  to  faciUtate  the  educational 
achievement  of  LEP  children;  and 

(4)  The  appUcant  gives  preference  for 
participation  in  the  proposed  project  to 
parents  and  immediate  family  members 
of  children  enrolled  in  programs  assisted 
under  the  Act 

(b)  Program  objectives  and  design.  (27 
points]  TTie  Secretary  reviews  each 
appUcation  to  determine  the 
appropriateness  and  reasonableness  of 
the  appUcant's  design  for  meeting  the 
needs  of  the  persons  to  be  served  by  the 
project  and  the  likelihood  that  the 
project  will  meet  those  needs. 


(c)  Commitment  and  capacity.  (15 
points)  The  Secretary  reviews  each 
appUcation  to  determine  the  applicant's 
commitment  and  capacity  to  continue, 
expand,  and  build  upon  the  project 
when  Federal  assistance  under  this  part 
ends. 

(d)  Quality  of  personnel.  (15  points) 
(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  following  personnel: 

(i)  The  principal  classroom 
instructional  personnel. 

(ii)  The  project  director,  if  one  is  to  be 
used,  and  other  personnel  essential  to 
the  success  of  the  project 

(2)  The  Secretary  considers — 

(i)  The  time  that  each  person  referred 
to  in  paragraphs  (d)(1)  (i)  and  (ii)  of  this 
section  wiU  commit  to  the  project;  and 

(ii)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  emplojTnent  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such 

(A)  Members  of  racial  or  ethnic*^ 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications  under  paragraph  (d)(1)  of 
this  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  the  project 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quaUty  of  the  project 

(e)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project  and 

(3)  There  is  an  effective  plan  of 
management  that  ensures  the  proper 
and  efilcient  administration  of  the 
project  including  evidence  that 
administrative  costs  are  a  minimum 
proportion  of  the  total  costs  of  the 
project 

(f)  Evaluation  plan.  (8  points)  The 
Secretary  reviews  the  strength  of  the 
evaluation  plan  and  its  relationship  to 
the  educational  goals  of  the  project  and 
the  activities  conducted  to  attain  those 
goals. 

CroM-Refeiwioa.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 
(Authority:  20  U.S.C  3223(a)(7)) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1885-0003) 


§  525.32    What  additional  factors  dOM  the 
Secretary  consider  in  awarding  grants? 

(a)  The  Secretary  considers  the 
following  additional  factors  in  awarding 
grants: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historicaUy  underserved 
by  programs  for  Umited  English 
proficient  persons. 

(2)  The  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation,  and 
within  each  of  the  States. 

(3)  The  need  for  financial  assistance 
to  establish,  operate,  or  improve 
programs  for  limited  English  proficient 
persons. 

(4)  The  relative  numbers  of  children 
from  low-income  families  sought  to  be 
benefited  by  the  program. 

(b)  The  Secretary  distributes  an 
additional  15  points  among  the  criteria 
listed  in  paragraph  (a)  of  this  section. 
The  Secretary  indicates  how  these  15 
points  are  distributed  in  the  application 
notice  published  in  the  Federal  Register. 

(Authority:  20  U.S.C  3231) 

§525.33    What  la  the  length  of  the  project 
period? 

The  Secretary  approves  a  project 
period  of  three  years  for  an  award  under 
the  Family  English  Literacy  Program. 

(Authority:  20  U.S.C  3231(d)(2)) 

7.  Part  526  is  revised  to  read  as 
■follows: 

PART  526— BIUNGUAL  EDUCATION: 
SPECIAL  POPULATIONS  PROGRAM 

Subpart  A— General 

2l6C> 

628.1  Special  Populations  Program. 

526.2  Who  is  eligible  to  apply  for  assistance 
under  the  Special  Populations  Program? 

526.3  What  regulations  apply  to  the  Special 
Populations  Program? 

526.4  What  definitions  apply  to  the  Special 
Populations  Program? 

Subpart  B— What  KInda  of  Prelects  Doee 
the  Secretary  Aaaist  Under  This  Program? 

528.10    What  types  of  projects  may  be 
funded? 

Subpart  C    How  Does  One  Apply  for  an 
Award? 

528.20    What  requirements  pertain  to  the 
development  of  an  evaluation  plan? 

Subpart  D— How  Does  the  Secretary  Meke 
an  Award? 

526.30  What  priorities  may  the  Secretary 
esUblish? 

528.31  How  does  the  Secretary  evaluate  an 
appUcation? 

528.32  What  selection  criteria  does  the 
Secretary  use? 

528.33  What  is  the  length  of  the  project 
period? 


Subpart  E— What  Conditions  Must  Be  Met 
by  a  Recipient? 

528.40    What  information  must  be  given  to 
parents? 
Authority:  20  U.S.C.  3221-3262,  unless 
otherwise  noted. 

Subpart  A — General 

§  528.1    Special  Populations  Program. 

The  Special  Populations  Program 
provides  assistance  to  preschool,  special 
education,  and  gifted  and  talented 
programs  which  are — 

(a)  For  limited  English  proficient  (LEP) 
children;  and 

(b)  Preparatory  or  supplementary  to 
programs  such  as  those  assisted  luider 
the  Act 

(Authority:  20  U.S.C  3231(a)(8)) 

§526.2    Who  Is  eligible  to  apply  for 
aaalstance  under  the  Special  Populations 
Program? 

The  following  parties  are  eligible  for 
assistance  imder  the  Special  Populations 
Program: 

(a)  Local  educational  agencies  (LEAs). 

(b)  Institutions  of  higher  education, 
including  junior  or  community  coUeges. 

(c)  Private  nonprofit  organizations. 

(Authority:  20  U.S.C  3231(b)(1)(B)) 

§526.3    What  regulations  apply  to  the 
SpecM  Popuietions  Program? 

The  following  regulations  apply  to  the 
Special  Populations  Program: 

(a)  The  regulations  identified  in  34 
CFR  500.3. 

(b)  The  regulations  in  this  Part  5^. 

(Authority:  20  U.S.C  3223(a)(8)) 

§526.4    What  definttions  apply  to  the 
Speciel  Populations  Program? 

The  following  definitions  apply  to  the 
Special  Populations  Program: 

(a)  The  definitions  in  34  CFR  500.4. 

(b)  The  definitions  implementing  Part 
B  of  the  Education  of  the  Handicapped 
Act  (EHA-B)  for— 

(1)  "Handicapped  children"  in  34  CFR 
300.5;  and 

(2)  "Individualized  education 
program"  in  34  CFR  300.340. 

(Authority:  20  U.S.C  3223(a)(6),  20  U.S.C 
1401-1420) 

Subpart  B— What  Kinds  of  Protects 
Does  the  Secretary  Assist  Under  This 
Program? 

§526.10    What  types  of  protecta  may  be 
hmded? 

The  Secretary  provides  assistance  for 
activities  that  are  preparatory  or 
supplementary  to  programs,  such  as 
those  assisted  under  the  Act,  designed 
to  assist  LEP  students  in  achieving  full 
competence  in  English.  Special 
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Populations  profects  may  establish, 
operate,  and  improve — 

(a)  Preschool  programs  for  l£P 

children  who  have  not  reached 
elementary  school  age: 

(b)  Programs  for  LEP  children  who 
receive  services  in  accordance  with  the 
EHA-B  and  which  are  supplementary  to 
the  services  required  by  thie  EHA-B;  and 

(c)  Programs  for  LEP  children  who  by 
reason  of  outstanding  abilities  are 
capable  of  high  performance. 

(Authority:  20  U.S.C.  3231(aK6)) 

Subpart  C— How  Does  One  Apply  for 
an  Award? 

§  526.20    What  rvquirwnvnts  pertain  to  ttM 
devetopment  of  an  evaluation  plan7 

An  applicant  shall  demonstrate  in  its 
application  that  its  plan  ^or  evaluating 
the  progress  and  achievements  of  the 
proposed  project  meets  the  requirements 
of  34  CFR  500.50-500.52. 

(Authority:  20  U.S.C  3231(aM6).  3243) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1885-0003) 

Subpart  D— How  Does  ttie  Secretary 
Make  an  Award? 

S  526.30    What  priortties  may  tha  Swretary 
establish? 

(a)  In  any  fiscal  year,  the  Secretary 
may  establish  as  priorities,  one  or  more 
of  the  activities  listed  in  $  526.10. 

(b)  The  Secretary  announces  any 
priorities  in  a  notice  published  in  the 
Federal  Register. 

(Authority:  20  U.S.C.  3231(a)(6j) 

§  526.31    How  does  the  Secretary  evaluate 
an  appiicatkMT? 

(a)(1)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  §  528.32. 

(2)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(3)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  following  the  heading  for 
the  criterion. 

(b)  The  Secretary  then  applies  the 
additional  factors  listed  in  34  CFR 
525.32. 
(Authority:  20  U.S.C  3231(a)(8)) 

§526.32    What  selection  crtterta  doee  the 
Secretary  uaeT 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Description  and  assessment  of 
need.  (17  points)  The  Secretary  reviews 
each  application  to  determine — 

(1)  The  extent  to  which  the  applicant 
has  identified  the  needs  of  the  special 
populations  to  be  served,  including  the 
lack  of  proficiency  of  the  LEP  children  in 


understanding,  speaking,  and,  if 
appropriate,  reading  and  writing  in  the 
English  language: 

(2)  The  reliability  and  objectivity  of 
the  means  used  to  identify  those  needs, 
inchxling — 

(i)  The  criteria  and  other  objective 
means  used  to  identify  the  LEP  children 
eligitile  to  participate  in  the  project:  and 

(ii)  If  applicable,  the  basis  for 
differentiating  between  children  whose 
language  problems  relate  to  bmited 
English  proficiency  and  those  whose 
language  problems  relate  to  the  child's 
handicap  as  identified  in  his  or  her 
individualized  education  program 
developed  in  accordance  with  EHA-^, 
and  34  CFR  Part  300;  and 

(3)  The  extent  to  which  the  project 
will  serve  those  most  in  need  of 
services. 

(b)  Program  objectives  and  design.  (30 
points)  (1)  The  Secretary  reviews  each 
appUcation  to  determine  the 
appropriateness  and  reasonableness  of 
the  applicant's  design  for  meeting  the 
needs  of  LEP  students  to  be  served, 
including  the  extent  to  which  the 
instructional  approach  to  be  used  will 
address  the  specific  needs  identified  in 
the  application. 

(2)  The  Secretary  looks  for  the  extent 
to  which  the  project  has  specific  and 
quantifiable  objectives  that  will  lead  to 
the  realization  of  the  goals  of  the  Act, 
including — 

(i)  The  manner  and  time  schedule  by 
which  the  appUcant  will  meet  the  needs 
of  LEP  chikien  served  by  the  project, 
including — 

(A]  The  achievement  of  goals  set  for 
the  children  served  by  the  project, 
especially  the  goal  of  achieving  Enghsh 
language  proficiency  as  soon  as 
possible; 

(B]  The  identification  of  children  who 
have  achieved  proficiency  in  the  English 
language  adequate  for  their  effective 
participation  in  the  regular  educational 
program: 

(C]  The  transfer  of  these  children 
identified  in  paragraph  (b)(2)(i)(B)  of  this 
section  to  the  regular  educational 
program  as  quickly  as  possible; 

(ii)  The  strategies  for  coordination 
with  estabUshed  instructional  programs 
at  the  elementary  and  secondary  level 
for  LEP  children  in  the  schools  operated 
or  supported  by  LEAs  in  the  community 
or  commimities  to  be  served;  and 

(iii)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective. 

(3)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  training  plan  for  the  project, 
including  the  extent  to  which  the  plan 
addresses  the  needs  of  personnel  to  be 


trained  to  meet  the  needs  of  LEP 
children  to  be  taught  by  the  personnel. 

(c)  Commitment  and  capacity.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  applicant's 
commitment  and  capacity  to  continue, 
expand,  and  build  upon  the  project 
when  Federal  assistance  ends. 

(d)  Evaluation  plan.  (8  points)  The 
Secretary  reviews  die  strength  of  the 
evaluation  plan  and  its  relationship  to 
the  educational  goals  of  the  project  and 
the  activities  conducted  to  attain  those 
goals. 

Cross-Reference.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 
(Authority:  20  U.S.C.  3231(aK6).  3243) 

(e)  Quality  of  personnel.  Tl5  points)  (1) 
The  Secretary  reviews  each  application 
to  determine  the  quahty  of  the  following 
personneL 

(i)  The  principal  classroom 
instructional  personnel. 

(ii)  The  project  director,  if  one  is  to  be 
used,  and  other  personnel  essential  to 
the  success  of  the  project 

(2)  The  Secretary  considers — 

(i)  The  time  that  each  persqn  referred 
to  in  paragraphs  (e)(1)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(ii)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresentedL  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women: 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications  under  paragraph  (eKl)  of 
this  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quahty  of  the  project 

(f)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
appUcation  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project  and 

(3)  "There  is  an  efiective  plan  of 
management  that  ensures  the  prcq>er 
and  efficient  administration  of  the 
project,  including  evidence  that 
adininistrative  costs  are  a  minimiun 
proportion  of  the  total  costs  of  die 
project 

(Authority:  20  VS.C  3231iaJ(6).  20  U.SX1 
1401-1402) 


(Approved  by  the  Office  of  Management  and 
Budget  1885-0003} 

§526.33    What  Is  the  length  of  the  project 
period? 

The  Secretary  approves  a  project 
period  of  one  to  three  years. 

(Authority:  20  U.S.C.  3231(d)(3)) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Recipient? 

§  526.40  Wliat  Information  must  be  given 
to  parents? 

A  grantee  shall  inform  parents  or  legal 
guardians  of  students  identified  for 
enrollment  in  the  project  of  the 
information  specified  in  34  CFR  501.40. 

(Authority:  20  U.S.C.  3223(c).  3231(d)(1)(D)) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1885-0510) 

PART  527— [REMOVED] 

8.  Part  527  is  removed. 

9.  A  new  Part  537  is  added  to  read  as 
follows: 

PART  537— BILINGUAL  EDUCATION: 
PROGRAM  FOR  THE  DEVELOPMENT 
OF  INSTRUCTIONAL  MATERIALS 

Subpart  A— General 

537.1  Program  for  the  Development  of 
Instructional  Materials. 

637.2  Who  is  eligible  to  apply  for  assistance 
under  the  Program  for  the  Development 
of  Instructional  Materials? 

637.3  What  regulations  apply  to  the  Program 
for  the  Development  of  Instructional 
Materials? 

537.4  What  definitions  apply  to  the  Program 
for  the  Development  of  Instructional 
Materials? 

Subpart  B— What  Kinds  of  Projects  Does 
the  Secretary  Assist  Under  This  Program? 

537.10    What  activities  are  eligible  for 
assistance? 

Sut>part  C— {Reserved) 

Sut>part  D— How  Does  ttw  Secretary  Make 
an  Award? 

537.30  How  does  the  Secretary  evaluate  an 
application? 

537.31  What  selection  criteria  does  the 
Secretary  use? 

537.32  What  is  the  length  of  a  project 
period? 

Authority:  20  U.S.C.  3221-3282,  unless 
otherwise  noted. 

Subpart  A— General 

§  537.1    Program  for  Itie  Development  of 
matructlonal  Materials. 

The  Program  for  the  Development  of 
Instructional  Materials  provides 
assistance  to  establish,  operate,  and 
improve  programs  for  the  development 
of  instructional  materials  in  languages 


for  which  materials  are  commercially 
unavailable.  These  instructional 
materials  must  meet  the  needs  of  local 
educational  agencies  that  offer 
instructional  programs  such  as  those 
authorized  under  Part  A  of  the  Act 

(Authority:  20  U.S.C.  3231(a)(7)) 

{537,2    Who  Is  eligible  to  apply  for 
assistance  under  the  Program  for  the 
Development  of  Instructional  Materials? 

The  following  parties  are  eligible  to 
apply  under  the  part: 

(a)  State  educational  agencies  (SEAs). 

(b)  Local  educational  agencies  (LEAs). 

(c)  Institutions  of  higher  education 
(IHEs). 

(d)  Private  and  public  profit  and 
nonprofit  organizations. 

(e)  Individuals. 

(Authority:  20  U.S.C.  3231(a)(7)) 

§  537.3    What  regulations  apply  to  the 
Program  for  the  Development  of 
Instructional  Materials? 

The  following  regulations  apply  to  this 
program: 

(a)  The  regulations  identified  in  34 
CFR  500.3. 

(b)  The  regulations  in  diis  Part  537, 

(Authority:  20  U.S.C.  3231(a)(7)) 

§537.4    What  definitions  apply  to  the 
Program  for  ttte  Development  of 
Instructional  Materials? 

The  defmitions  in  34  CFR  500.4  apply 
to  this  program. 
(Authority:  20  U.S.C.  3231(a)(7)) 

Subpart  B— What  Kinda  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§537.10    What  activities  are  eligible  for 
assistance? 

The  Secretary  provides  assistance  to 
develop  instructional  materials 
including  testing  materials  for  use  in 
programs  for  limited  English  proficient 
persons. 
(Authority:  20  U.S.C.  3231(a)(7)) 

Subpart  C— (Reserved] 

Subpart  D— How  Does  the  Secretary 
Make  an  Award? 

§537.30    How  does  the  Secretary  evaluate 
an  application? 

(a)(1)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  §  537.31. 

(2)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(3)  The  maximum  possible  score  for 
the  complete  criterion  is  indicated  in 
parentheses  after  the  heading  for  the 
criterion. 


(b)  The  Secretary  then  applies  the 
additional  factors  listed  in  34  CFR 
525.32. 
(Authority:  20  U.S.C.  3231(a)(7)) 

§537.31,    What  selection  criteria  tloes  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need.  (35  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  of  the  need  for  the  materials, 
including — 

(1)  The  method  used  to  identify  the 
need: 

(2)  The  nature  and  magnitude  of  the 
need;  and 

(3)  How  the  applicant  determined  that 
the  materials  are  not  commercially 
available. 

(b)  Program  objectives  and  design.  (30 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
appropriateness  and  reasonableness  of 
the  appUcant's  design  for  meeting  the 
need  identified  in  the  application, 
including  how  the  instructional 
materials  to  be  developed  will  meet  that 
need. 

(2)  The  Secretary  looks  for  the  extent 
to  which  the  objectives  of  the  project 
will  lead  to  the  realization  of  the  goals 
of  the  Act,  including — 

(i)  The  goal  of  enabling  LEP  children 
to  achieve  English  language  proficiency; 

(ii)  The  time  schedule  established  to 
develop  and  test  the  instructional 
materials  fully;  and 

(iii)  The  manner  in  which  the 
applicant  provides  for  the  inclusion  of 
staff  of  one  or  more  LEAs  in  the 
development  and  testing  of  the 
instructional  materials. 

(c)  Quality  of  key  personnel  and 
applicant.  (15  points)  (1)  The  Secretary 
reviews  each  application  to  determine 
the  quahty  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project 
including — 

(i)  The  quahfications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (c)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project:  and 

(iv)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 
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(A)  Members  of  racial  or  ethnic 
minority  groups: 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (c)(1)  of 
this  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(3)  The  Secretary  also  considers  the 
appbcant's  experience  in  developing 
instructional  materials. 

(d)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  There  is  an  effective  plan  of 
management  that  ensures  the  proper 
and  efficient  administration  of  the 
project,  including  evidence  that 
administrative  costs  are  a  minimum 
proportion  of  the  total  costs  of  the 
project. 

(e)  Evaluation  plan.  (10  points)  Tlie 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project:  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

CitM*-iU{aranc«.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(Authority: »  U.S.C  S231(a)(7)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0003) 

S  537.32    What  is  ttM  twigth  of  a  proi*ct 
period? 

The  Secretary  approves  a  project 
period  of  one  to  three  years. 

(Authority:  20  U.S.C.  3231(dK3)) 

10.  A  new  Part  561  is  added  to  read  as 
follows: 

PART  561— BIUNGUAL  EDUCATION: 
EDUCATIONAL  PERSONNEL 
TRAINING  PnOGRAIi 

Subpart  A— Oenerai 

Sec 

561.1  Educational  Personnel  Training 
Program. 

561.2  Who  is  eligible  to  apply  for  assistance 
under  the  Educational  Personnel 
Trahiing  ProgramT 


561.3  What  regnlaiioas  apfriy  to  &e 
Educational  Personnel  Training  Program? 

561.4  What  derinitions  apply  to  the 
Educational  Personnel  Training  Program? 

Sulipart  B— What  Khids  of  Pro^Mta  Does 
tha  Secretary  AmM  Under  TNa  Progran? 

561.10    What  activities  are  eligible  for 
assistanoeT 

Subpart  C—Ho»  OoM  On*  Apply  tar  an 
Award? 

561.20    What  requirements  pertain  to  the 
application  advisory  council  and 
advisory  committee? 

Subpwt  D— How  OoM  ttta  Sacretary  Maka 

an  Award? 

561.30  How  does  the  Secretary  evaluate  an 

application? 

561.31  What  selection  criteria  does  the 
Secretary  use? 

561.32  What  additional  factors  does  the 
Secretary  consider? 

Subpart  E— What  Conditions  Must  ba  Mat 
by  a  Reclplant? 

561.40  What  additional  requirement  applies 
to  programs  that  include  preservice 
training? 

561.41  What  financial  assistance  to 
participants  is  allowable  under  this 
program? 

Authority:  20  U.S.C.  3221-3282.  unless 
otherwise  noted. 
Subpart  A— General 
S  561.1    Educational  Parsonnal  Training 


The  Educational  Personnel  Training 
Program  provides  financial  assistance  to 
meet  the  needs  for  additional  or  better 
trained  educational  personnel  (as 
defined  in  34  CFR  500.4),  for  programs 
for  limited  English  proficient  persons. 
These  projects  may  provide  training  for 
parents  and  educational  personnel  and 
must  emphasize  opportunities  for  career 
development,  advancement,  and  lateral 
mobility. 

(Authority:  20  U.SjC.  3251(aKll) 

§561.2    Whola  alHllbla  to  apply  for 
aaaiatanca  ufMtor  th«  Educational 
Parsonnal  Training  Program? 

Institutions  of  higher  education  are 
eligible  to  apply  for  assistance  under  the 
Educational  Personnel  Training 
Program. 

(Authority:  20  U.S.C.  3251(a)(1)) 

S  S61.S    What  regulations  apply  to  ttw 
Educational  Paraonnal  Training  Program? 

The  following  regulations  apply  to  the 
Educational  Personnel  Training 
Program: 

(a)  The  regulations  identified  in  34 
CFR  500.3. 


(b)  The  regulations  in  this  Part  561. 
(Authority:  20  U.S.C  3251(a)(1)) 

§  56 1 .4    What  definitions  apply  to  tha 
Educational  Parsonnal  Training  Program? 

The  following  definitions  apply  to  the 
Educational  Personnel  Training    , 
Program: 

(a)  The  definitions  in  34  CFK  500.4. 

(b)  "Preservice  training"  means 
training  for  educational  personnel 
preparing  to  participate  in  programs  for 
limited  English  proficient  persons. 

(Authority:  20  US.C  3251(a)(1)) 

Subpart  B— Wiiat  Kinds  of  Pro^Mts 
Does  the  Secretary  Assist  Under  This 
Program? 

S  561.10    What  actWKIas  are  allglbta  for 
aaslstanca? 

The  Secretary  provides  assistance 
under  this  program  for  projects  that 
provide  training  necessary  to  prepare 
educational  personnel  and  parents  to 
meet  the  ongoing  needs  of  the  limited 
English  proficient  (LEP)  children  that 
they  will  be  serving.  Assistance  may  be 
provided  to  degree  and  non-degree 
programs. 
(Authority:  20  U.S.C.  3251(a)(1)) 

Subpart  C— How  Does  One  Apply  for 
an  Award? 

§  561.20    What  raquirsniants  partain  to  the 
■ppUcabon  advisory  councU  and  advisory 
comnilttea? 

An  applicant  for  an  award  under  this 
program  shall — 

(a)  Develop  its  application  in 
consultation  with  an  advisory  council  of 
which  a  majority  must  be  parents  aiul 
other  representatives  of  LEP  children 
needing  instruction  from  personnel  with 
training  similar  to  that  provided  in  the 
project; 

(b)  Include  in  its  application 
documentation  of  consultation  with  the 
council  and  the  comments  which  the 
council  makes  on  the  application;  and 

(c)  Assure  in  its  application  that  it  will 
provide  for  continued  consultation  with, 
and  participation  by,  an  advisory 
committee  of  parents,  teachers,  and 
other  interested  individuals  that  is 
selected  by  and  predominantly 
composed  of  parents  of  LEP  children 
needing  instruction  from  personnel  with 
training  similar  to  that  provided. 

(Authority:  20  U.S.C  3231(e),  3251(bM3)(c)) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1885-0003) 


Subpart  D— How  Does  the  Secretary 
Make  an  Award? 

§561.30    How  does  the  Secretary  evahiate 


(a)(1)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  §  561.31. 

(2)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(3)  liie  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  following  the  heading  for 
the  criterion. 

(b)  The  Secretary  then  applies  the 
additional  factors  in  §  561.32. 

(Authority:  20  U.S.C.  3251(a)(1)) 

§561.31    Wtiat  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 

(a)  Need  and  impact.  (27  points)  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  extent  to  which  the  applicant 
has  specifically  identified  needs  to  be 
addressed  by  die  project  for  additional 
or  better  trained  educational  personnel 
to  serve  LEP  students  in  the"community, 
geographical  region,  or  Nation;  and 

(2)  file  extent  to  which  the  methods 
used  by  the  applicant  to  identify  those 
needs  are  reliable  and  objective. 

(b)  Program  objectives  and  design.  (25 
points)  (1)  The  Secretary  reviews  each 
application  to  determine  the 
appropriateness  and  reasonableness  of 
the  applicant's  proposal  for  meeting  the 
needs  identified  in  its  application, 
including — 

(i)  The  extent  to  which  those  needs 
will  be  met  by  the  project; 

(ii)  How  rapidly  those  needs  will  be 
met  by  the  project; 

(iii)  The  appropriateness  of  the 
curriculiun  for  meeting  those  needs;  and 

(iv)  The  extent  and  quality  of  practice 
teaching  or  other  clinical  experience — 

(A)  In  the  geographic  area(s)  where 
those  needs  have  been  identified;  and 

(B)  In  the  substantive  8ubject(s)  for 
which  the  project  will  train  personnel. 

(2)  The  Secretary  considers  the  extent 
to  which  a  project  designed  to  include 
preservice  training  contains  coursewori( 
in — 

(i)  Teaching  English  as  a  second 
language; 

(ii)  Use  of  a  non-English  language  for 
instructional  purposes; 

(iii)  Linguistics; 

(iv)  Evaluation  and  assessment;  and 

(v)  Involve  -nent  of  parents  in  the 
educational  process. 

(3)  The  Secretary  considers  how  well 
the  specific  project  objectives  will 


realize  the  goals  of  the  Act.  The 
Secretary  considers  the  extent  to 
which — 
(i)  The  training  objectives  are — 

(A)  Clear  and  specific; 

(B)  Measurable;  and 

(C)  Attainable  within  the  proposed 
timeframe; 

(ii)  The  training  design  is  appropriate 
for  the  proposed  objectives  and 
participants; 

(iii)  The  project  will  prepare  teachers 
to  teach  English  to  LEP  students; 

(iv]  The  applicant  proposes  to  use  its 
resources  and  personnel  to  achieve  each 
objective:  and 

(v)  The  project  will  provide 
opportunities  for  career  development, 
advancement,  and  lateral  mobility  for 
participants  in  order  to  meet  the 
changing  needs  of  the  LEP  population  to 
be  served. 

(Authority;  20  U.S.C  3254(a),  3251(d)) 

(c)  Coordination.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  applicant's  plans  to 
coordinate  project  activities  with  related 
projects,  including  other  activities 
funded  imder  the  Act. 

(2)  The  Secretary  considers  the  extent 
to  which  the  applicant  will  coordinate 
the  project  with — 

(i)  Other  related  degree  and  non- 
degree  programs  and  course  of  study  at 
the  IHE;  and 

(ii)  SEAs,  LEAs.  and  IHEs  in— 

(A)  The  geographic  area(s)  in  which 
there  is  a  need  for  personnel;  and 

(B)  The  substantive  subject(8)  for 
which  the  project  will  train  personnel. 

(3)  The  Secretary  also  considers 
whether  the  project  will  complement 
and  not  duplicate  other  activities  funded 
tmder  the  Act. 

(d)  Commitment  and  capacity.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  applicant's 
commitment  to  the  project  and  capacity 
to  continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under 
this  part  ends. 

(e)  Quality  of  key  personnel.  (15 
points)  (1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (e)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 


employment  practices,  encourages 
applications  for  employment  fi^m 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(2)  To  determine  qualifications  under 
paragraph  (e)(1)  of  this  section,  the 
Secretary  considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  die  project; 
and 

(ii)  Any  other  quahfications  that 
pertain  to  the  quality  of  the  project. 

(f)  Budget  and  cost  effectiveness.  (8 
points)  "The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  There  is  an  effective  plan  of 
management  that  ensures  proper  and 
efficient  administration  of  the  project 
including  evidence  that  administrative 
costs  are  a  minimiun  proportion  of  the 
project's  total  costs. 

(g)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable,  including — 

(i)  Data  on  numbers  of  participants; 

(ii)  Data  on  placement  of  participants; 

(iii)  Evidence  of  participants'  success 
in  serving  LEP  children  in  accordance 
with  the  needs  identified  in  the 
application;  and 

(iv)  Evidence  that  the  project  has 
developed  the  grantee's  capacity  as 
described  in  paragraph  (d)  of  this 
section. 

CiOM-Referenca.  See  34  CFR  75.500 
Evahiation  by  the  grantee. 
(Authority:  20  U.S.C  3251(a)(1).  (d)) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  numljer  1885-0003) 

§561.32    What  additional  factors  does  the 
Secretary  considar? 

(a)  In  addition  to  the  points  awarded 
under  S  561.31,  the  Secretary  considers 
the  following  factors  which  demonstrate 
the  applicant's  competence  and 
experience  in  programs  and  activities 
such  as  those  authorized  under  the  Act 
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(1)  |ob  placement  and  development. 

(2)  Evidence  of  prior  participant's 
•uccess  in  serving  LEP  children  in 
accordance  with  the  needs  identified  in 
the  prior  project. 

(3)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  as  described  in 

§  561.31(d]  and  (f). 

(b)  The  Secretary  distributes  an 
additional  10  points  among  the  factors 
Usted  in  paragraph  (a)  of  this  section. 
The  Secretary  indicates  in  the 
application  notice  pubUshed  in  the 
Federal  Register  how  these  10  points  are 
distributed. 

(Authority:  20  U.S.C  3254) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Recipient? 

(561.40    What  additional  rsquirwnent 

ippfcs  to  programs  that  Induda  pfffvlce 

i  I  ■ .  I ^ 

oMNngr 

Programs  that  include  preservice 
training  must  be  designed  to  ensure  that 
participants  become  proficient  in 
English  and  a  second  language  of 
instruction. 

(Authority:  20  U.S.C.  3251(d)) 

{5*1.41    What  financial  assistance  to 
participants  Is  aUomttM  under  thia 
program? 

(a)  The  Secretary  may  authorize  a 
grantee  to  provide  the  following 
financial  assistance  to  participants: 

(IJ  Tuition  and  fees— the  normal  and 
usual  costs  associated  with  the  course 
of  study. 

(2)  Boolcs— up  to  $250. 

(3)  Travel— up  to  $250  for  travel 
related  to  practice  teaching  or  clinical 
experience. 

(4)  Up  to  a  maximum  stipend  of  $325 
per  month,  including  allowances  for 
subsistence  and  other  expenses  for  a 
participant  and  his  or  her  dependents,  if 
the  participant  is — 

(i)  A  full-time  student  in  a  program  of 
study  that  was  in  the  approved 
application;  and 

(ii)  Gainfully  employed  no  more  than 
20  hours  a  week  or  the  annual 
equivalent  of  1040  hours. 

(b)  bi  authorizing  assistance  to 
participants  imder  paragraph  (a)  of  this 
section,  the  Secretary  considers  the 
amount  of  other  financial  compensation 
that  the  participants  receive  during  the 
training  period. 

(Authority:  20  U.S.C  3225) 

11.  A  new  Part  573  is  added  to  read  as 
follows: 


PART  573— BtUNGUAL  EDUCATION: 
TRAINING  DEVELOPMENT  AND 
IMPROVEMENT  PROGRAM 

Subpart  A— Qanaral 

573.1  Training  Development  and 
Improvement  Program. 

573.2  Who  is  eligible  to  apply  for  assistance 
under  the  Training  Development  and 
Improvement  Program? 

573.3  What  regulations  apply  to  the 
Training  Development  and  Improvement 
Program? 

573.4  What  definitions  apply  to  the  Training 
Development  and  Improvement  Program? 

Subpart  B— What  Kinds  of  Projects  Doas 
ttw  Secratary  Assist  Under  This  Program? 

573.10    What  activities  are  eligible  for 
assistance? 

Subpart  C—fRaasrvad] 

Subpart  D— How  Doas  ttte  Secretary  Make 
an  Award? 

573.30  How  does  the  Secretary  evaluate  an 
application? 

573.31  What  selection  criteria  does  the 
Secretary  use? 

Subpart  E— {Rasarvadl 

Authority:  20  U.S.C.  3221-3262,  unless 
otherwise  noted. 

Subpart  A— General 

S  573.1    Training  Davak>pm«nt  and 
Improvamant  Program. 

The  Training  Development  and 
Improvement  Program  provides 
financial  assistance  to  encourage 
reform,  innovation,  and  improvement  in 
higher  education  programs  related  to 
programs  for  limited  English  proficient 
persons. 

(Authority:  20  U.S.C.  3251(a)(3)) 

9  573.2    Who  Is  ellglbta  to  apply  for 
•saManca  under  ttw  Training  Devak>pmant 
and  Improvamant  Program? 

Institutions  of  higher  education  (IHEs) 
are  eligible  to  apply  for  assistance  under 
the  Training  Development  and 
Improvement  Program. 

(Authority:  20  U.S.C.  3251(b)(1)) 

S573.3    What  ragulatkMis  apply  to  tha 
Training  Davaiopmant  and  Improvamant 
Program? 

The  following  regulations  apply  to  the 
Training  Development  and  Improvement 
Program: 

(a)  The  regulations  identified  in  34 
CFR  500.3. 

(b)  The  regulations  in  this  Part  573. 

(Authority:  20  U.S.C.  3251(a)(3)) 
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S  573.4    What  definitions  apply  to  tha 
Training  Davaiopmant  and  Improvamant 
Program? 

The  definitions  in  34  CFR  500.4  apply 
to  the  Training  Development  and 
Improvement  Program. 

(Authority:  20  U.S.C.  3251(a)(3)) 

Subpart  B— What  Kinds  of  Proiects 
Does  the  Secretary  Assist  Under  This 
Program? 

S  573.10    What  actlvitias  are  ellglMe  for 
asslstanca? 

The  Secretary  provides  assistance  for 
activities  related  to  programs  for  limited 
English  proficient  persons  which 
encourage  reform,  innovation,  and 
improvement  in — 

(a)  Applicable  education  curricula  in 
graduate  education; 

(b)  The  structure  of  the  academic 
profession;  and 

(c)  The  recruitment  and  retention  of 
higher  education  and  graduate  school 
facilities. 

(Authority:  20  U.S.C.  3251(a)(3)) 

Subpart  C-HReserved] 

Subpart  D— How  Does  the  Secretary 
Make  an  Award? 

S  573.30    How  doas  the  Secretary  evaluate 
an  appHcatton? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
Usted  in  S  573.31. 

(b)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  following  the  heading  for 
the  criterion. 

(Authority:  20  U.S.C.  3251(a)(3)) 

S  573.31    What  selection  criteria  does  the 
Secratary  use? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 

(a)  Need  and  impact.  (30  Points)  (1) 
The  Secretary  reviews  each  application 
to  determine — 

(i)  The  extent  to  which  there  are 
specifically  identified  needs  for  the 
project;  and 

(ii)  The  extent  to  which  the  methods 
used  by  the  applicant  to  identify  those 
needs  are  reliable  and  objective. 

(2)  The  Secretary  also  considers  the 
extent  to  which — 

(i)  The  project's  objectives  will  assist 
in  achieving  the  goals  of  the  Act;  and 

(ii)  The  applicant  proposes  to  use  its 
resources  and  personnel  to  achieve  each 
objective. 

(b)  Program  development  and 
improvement.  (30  points)  The  Secretary 


reviews  each  application  to  determine 
the  appropriateness  and  reasonableness 
of  the  applicant's  proposal  for  meeting 
the  needs  identified  in  the  application 
including — 

(1)  The  extent  to  which  those  needs 
will  be  met  by  the  project: 

(2]  How  rapidly  those  needs  will  be 
met; 

(3)  The  courses,  curriculum,  or  any 
applicable  clinical  training  to  be 
developed  or  revised;  and 

(4)  The  applicant's  plan  to  recruit  and 
retain  qualified  faculty  members  for  the 
training  program  to  be  improved  or 
reformed. 

(c)  Coordination.  (10  points]  (1)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
applicant  plans  to  coordinate  project 
activities  with  related  projects,  including 
projects  funded  under  the  Act. 

(2)  The  Secretary  considers  how  the 
applicant  will  coordinate  the  project 
with — 

(i)  Other  related  programs  and 
discipUnes  at  the  IHE;  and 
(ii)  SEAs,  LEAs,  and  IHEs  in— 

(A)  The  geographic  area(s)  in  which 
there  is  a  need  for  persormel;  and 

(B)  The  substantive  subject(s)  for 
which  the  project  will  train  personnel. 

(3)  The  Secretary  also  considers  the 
extent  to  which  the  project  will 
complement  and  not  duplicate  other 
activities  funded  under  the  Act. 

(d)  Commitment  and  capacity.  (10 
points)  The  Secretary  reviews  each 
application  to  determine — 

(1)  The  appHcant's  commitment  and 
capacity  to  continue,  expand,  and  build 
upon  the  project  when  Federal 
assistance  under  this  part  ends;  and 

(2)  The  extent  to  which  the  applicant 
demonstrates  competence  and 
experience  in  programs  and  activities 
such  as  those  authorized  under  the  Act, 
particularly  in  training  activities  directly 
related  to  the  objectives  of  die  project 

^  (e)  Quality  of  key  personnel.  [7  points) 

(1)  The  Secretary  reviews  each 
apphcation  to  determine  the  quaUty  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (e)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  apphcant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applfcations  for  employment  from 
persons  who  are  members  of  groups  that 


have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women: 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (e)(l]  of 
this  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  die  project; 
and 

(ii)  Any  other  quahfications  that 
pertain  to  the  quality  of  the  project. 

(f)  Budget  and  cost  effectiveness.  (8 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  "There  is  an  effective  plan  of 
management  that  ensures  proper  and 
efficient  administration  of  the  project 
including  evidence  that  administrative 
costs  constitute  a  minimum  proportion 
of  the  total  costs  of  the  project. 

(g)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

Cross-Reference.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(Authority:  20  U.S.C.  3251(a)(4)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0003) 

Subpart  E— {Reserved] 

12.  A  new  Part  574  is  added  to  read  as 
follows: 

PART  574— BIUNGUAL  EDUCATION: 
SHORT-TERM  TRAINING  PROGRAM 

Subpart  A— Oanaral 

574.1  Short-Term  Training  Program. 

574.2  Who  is  eligible  to  apply  for  assistance 
under  the  Short-Term  Training  Program? 

574.3  What  regulaUons  apply  to  the  Short- 
Term  Training  Program? 

574.4  What  definitions  apply  to  the  Short- 
Term  Training  Program? 

Subpart  B— What  Kinds  of  Proiects  Doas 
ttM  Secretary  Assist  Under  This  Program? 

574.10    What  activities  are  eligible  for 
assistance? 


Subpart  C— How  Doaa  One  Apply  for  an 
Award? 

574.20    What  requirements  pertain  to 
consultation? 

Subpart  D-How  Does  tha  Secretary  Make 
an  Award? 

574.30  What  priorities  may  the  Secretary 
establish? 

574.31  How  does  the  Secretary  evaluate  an 
application? 

574.32  What  selection  criteria  does  the 
Secretary  use? 

574.33  What  additional  factors  does  the 
Secretary  consider? 

Subpart  E— What  Condttkins  Must  Be  Met 
by  a  Radplant? 

574.40    What  financial  assistance  to 
participants  is  allowable  under  this 
program? 
Anthority:  20  U.S.C.  3221-3262,  unless 

otherwise  noted. 

Subpart  A— General 

9  574.1    Short-Term  Training  Program. 
The  Short-Term  Training  Program 
provides  financial  assistance  to  improve 
the  skills  of  educational  personnel  and 
parents  participating  in  programs  for 
limited  English  proficient  persons. 
(Authority:  20  U.S.C  3251(a)(4)) 

§574.2    Who  Is  eligible  to  apply  for 
asslstanca  under  the  Short-Term  Tralnktg 
Program? 

The  following  parties  are  eligible  to 
apply  for  assistance  under  the  Short- 
Term  Training  Program: 

(a)  Local  educational  agencies  (LEAs). 

(b)  State  educational  agencies  (SEAs). 

(c)  Institutions  of  higher  education 
(IHEs).  including  junior  or  community 
colleges,  and  private  for-profit  or 
nonprofit  organizations,  which  apply — 

(1)  After  consultation  with  one  or 
more  LEAs  or  SEAs;  or 

(2)  JoinUy  with  one  or  more  LEAs  or 
SEAs. 

(Authority:  20  U.S.C.  3251(b)(2)) 

S  574.3    What  regulations  apply  to  ttw 
Short-Term  Training  Program? 

The  following  regulations  apply  to  the 
Short-Term  Training  Program: 

(a)  The  regulations  identified  in  34 
CTH  500.3. 

(b)  The  regidations  in  this  Part  574. 

(Authority:  20  U.S.C.  3251(a)(4)) 

9574.4    What  definitions  apply  to  the 
Sttort-Tarm  Training  Program? 

The  following  definitions  apply  to  the 
Short-Term  Training  Program: 

(a)  The  definitions  in  34  CFR  500.4. 

(b)  "Consultation"  means  engaging  in 
discussions  with  appropriate  persons 
representing  entities  to  be  served  by  the 
proposed  project  to  determine  needs. 
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and  providing  opportunities  for  those 
persons  to  contribute  to  the 
development,  operation,  and  evaluation 
of  the  proposed  project 
(Authonty:  20  U.&C  3223.  32Sl(a)(4)) 

Subpert  B— What  Kinds  of  Proiects 
Does  the  Secretary  Assist  Under  This 


$574.10    Wturt  aetlvltlM  ars  sliaibto  for 


The  Secretary  provides  assistance  for 
the  following  activities: 

(a)  Training  designed  to  improve  the 
instructional  competence  of  teachers  in 
carrying  out  their  responsibilities  in 
programs  for  limited  English  proficient 
persons. 

(b)  Trainipg  designed  to  improve  the 
skills  of  educational  personnel  other 
than  teachers,  in  carrying  out  their 
responsibilities  in  programs  for  limited 
English  proficient  persons. 

(c)  Training  designed  to  improve  the 
skills  of  parents  in  carrying  out  their 
responsibilities  in  programs  for  limited 
English  proficient  persons. 

(Authority:  20  U.S.C  3251(a)(4)) 

Subpsrt  C— How  Does  One  Apply  for 
an  Award? 

$574.20    What  fqulfwnf  pertain  to 
consuitaUon? 

An  IHE  or  a  private  for-profit  or 
nonprofit  organization,  which  applies 
after  consultation  with  one  or  more 
LEAs  or  SEAs,  shall  certify  in  its 
application  that  the  consultation  took 
place  during  the  development  of  the 
proposed  project  and  that  the 
consultation  will  continue  during  the 
project  period. 

(Authority:  20  U.S.C.  3251(b)(2)) 

Subpart  D— How  Does  ttM  Secretary 
Make  an  Award? 

$574.30    What  prtorMe*  may  tha  Secretary 
•stabOsh? 

(a)  The  Secretary  may  annually 
establish,  as  a  priority,  one  or  more  of 
the  activities  listed  in  S  574.10. 

(b)  The  Secretary  announces  any 
annual  priorities  in  a  notice  published  in 
the  Federal  Register. 

(Authority:  20  U.S.C.  32Sl(a)(4)) 

S  574,31    How  does  the  Secretary  evaluate 


(a)(1)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
listed  in  $  574.32. 

(2)  The  Secretary  awards  a  maximum 
of  100  points  for  all  the  criteria. 

(3)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated^ 


parentheses  following  the  heading  for 
the  criterion. 

(b)  Hie  Secretary  then  applies  the 
additional  factors  in  S  574.33. 
(Authority:  20  U.S.C  3241(a)(4)) 

$574.32   What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 

(a)  Need.  (27  points)  The  Secretary 
reviews  each  application  to  determine — 

(1)  The  extent  to  which  there  are 
specifically  identified  needs  to  be 
addressed  by  the  project  for  the 
improvement  of  the  skills  of  educational 
personnel  and  parents  participating  in 
programs  for  limited  English  proficient 
persons;  and 

(2)  The  extent  to  which  the  methods 
used  by  the  applicant  to  identify  those 
needs  are  reliable  and  objective. 

(b)  Program  objectives  and  design:  (25 
points]  (1)  The  Secretary  reviews  each 
application  to  determine  the 
appropriateness  and  reasonableness  of 
the  appUcant's  proposal  for  meeting  the 
needs  identified  in  the  application, 
including — 

(i)  The  extent  to  which  those  needs 
will  be  met  by  the  project; 

(ii)  How  rapidly  those  needs  will  be 
met  by  the  project;  and 

(iii)  Whether  an  appropriate 
curriculum  is  proposed  for  meeting  those 
needs. 

(2)  The  Secretary  also  considers  how 
well  the  specific  project  objectives  will 
lead  toward  the  realization  of  the  goals 
of  the  Act.  including  consideration  of  the 
extent  to  which — 

(i)  The  training  objectives  are — 

(A)  Clear  and  specific; 

(B)  Measurable;  and 

(C)  Attainable  within  the  proposed 
timeframe; 

(ii)  The  training  design  is  appropriate 
for  the  proposed  objectives  and 
participants; 

(iii)  The  project  is  designed  to  train 
participants  to  teach  English  to  LEP 
children;  and 

(iv)  The  applicant  proposes  to  use  its 
resources  and  personnel  to  achieve  each 
.  objective. 

(Authority:  20  U.S.C  3254(a).  3251(d)) 

(c)  Coordination.  (10  points]  (1)  The 
Secretary  reviews  each  application  to 
determine  the  applicant's  plans  to 
coordinate  project  activities  with  related 
projects,  including  other  activities 
funded  under  the  Act. 

(2)  The  Secretary  considers — 

(i)  How  the  applicant  will  coordinate 
the  project  with  SEAs.  LEAs.  and  IHEs 
in — 

(A)  The  geographic  area(s)  in  which 
there  is  a  need  for  personnel  and    — 


(B)  The  substantive  8ubject(8)  for 
whidi  the  project  will  train  personnel: 
and 

(ii)  The  extent  to  which  the  project 
will  complement  and  not  duplicate  other 
activities  funded  under  the  Act 

(d)  Commitment  and  capacity.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  applicant's 
commitment  to  the  project  and  capacity 
to  continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under 
this  part  ends. 

(e)  Quality  of  key  personnel.  (15 
points) 

(1)  "The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  {e){l)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project  and 

(iv)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
imderrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons:  and 

(D)  The  elderly. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (e)(1)  of 
diis  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  the  project 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project 

(f)  Budget  and  cost  effectiveness.  (8 
points]  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project  and 

(3)  lliere  is  an  effective  plan  of 
management  that  ensures  proper  and 
efficient  administration  of  the  project 
including  evidence  that  administrative 
costs  constitute  a  minimum  proportion 
of  the  total  costs  of  the  pcoject 

(g)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
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to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objective,  and  produce  data  that  are 
quantifiable,  including — 

(i)  Data  on  numbers  of  participants; 

(ii)  Evidence  that  participants' 
performance  successfully  addresses  the 
needs  identified  in  the  application;  and 

(iii)  Evidence  that  the  project  has 
developed  the  grantee's  capacity  as 
described  in  paragraph  (d)  of  this 
section. 

Cross-Referanca.  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(Authority:  20  U.S.C.  3251(a)(4)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0003) 

$574.33    What  eddMonel  factors  does  the 
Secretary  consider? 

(a)  In  addition  to  the  points  awarded 
under  $  574.32,  the  Secretary  considers 
the  following  factors  which  demonstrate 
the  applicant's  competence  and 
experience  in  programs  and  activities 
such  as  those  authorized  under  the  Act: 

(1)  Evidence  of  prior  participants' 
success  in  serving  LEP  children  in 
accordance  with  needs  identified  in  the 
prior  project. 

(2)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  as  provided  in 

$  574.32  (d)  and  (f). 

(b)  The  Secretary  distributes  an 
additional  10  points  among  the  factors 
listed  in  paragraph  (a)  of  this  section. 
The  Secretary  indicates  in  the 
application  notice  published  in  the 
Federal  Register  how  these  10  points  are 
distributed. 

(Authority:  20  U.S.C.  3251(a)(4),  3254) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Recipient? 

$574.40    What  financial  assistance  to 
participants  Is  aNowable  under  this 
program? 

(a)  The  Secretary  may  authorize  a 
grantee  to  provide  the  following 
financial  assistance  to  participants: 

(1)  Up  to  $250  for  travel  directly 

'    related  to  the  individual's  participation 
in  the  short-term  training. 

(2)  Up  to  $325  per  month  for  costs 
Including  allowances  for  subsistence 
and  other  expenses  for  a  participant  and 
his  or  her  dependents. 

(b)(1)  A  grantee  may  provide  financial 
assistance  to  an  individual  participating 
in  short-term  training  only  to  the  extent 
necessary  to  allow  the  individual  to 
participate  in  the  training. 

(2)  In  authorizing  assistance  to 
participants  under  paragraph  (a)  of  this 
section,  the  Secretary  considers  the 
amount  of  other  financial  compensation 


that  the  participants  receive  during  the 
short-term  training  period. 

(Authority:  20  U.S.C.  3255] 

Appendix — Summary  of  Comments  and 
Responses  to  Bilingual  Education 
Regidations 

Note. — ^This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Changes  have  been  made,  where 
appropriate,  to  respond  to  comments 
received  in  response  to  the  proposed 
regulations  promulgated  by  the 
Department  The  Department  has  not 
however,  specifically  addressed  the 
many  comments  objecting  to  particular 
statutory  requirements  that  cannot  be 
changed  through  regulations. 

General  Issues 

Comment  Several  commenters  stated 
that  the  proposed  regidations  emphasize 
the  statutory  goal  of  achieving  English 
language  proficiency  but  do  not 
sufficiently  emphasize  the  statutory  goal 
that  programs  be  designed  to  allow 
participants  to  meet  grade  promotion 
and  graduation  standards. 

Response.  The  emphasis  in  these 
regulations  on  achieving  the  statutory 
goal  of  English  language  proficiency 
does  not  eliminate  other  statutory 
requirements.  However,  in  response  to 
comments  received,  a  change  has  been 
made  in  S  500.11  of  the  regulations  to 
add  a  reference  to  the  statutory 
requirements  regarding  grade  promotion 
and  graduation  standards.  Additionally, 
all  statutory  requirements  are 
referenced  in  §  500.4  and  in  the  selection 
criteria  in  each  applicable  part  of  the 
regulations,  at  $$  501.31,  525.31.  and 
526.32. 

Comment.  One  commenter,  who 
strongly  advocated  greater  flexibility  in 
transitional  bilingual  education 
programs,  emphasized  the  importance  of 
adhering  to  the  portion  of  the  definition 
that  "such  instruction  shall  incorporate 
the  cultural  heritage  of  such  [LEP] 
children  and  all  other  children  in 
American  Society." 

Response.  The  emphasis  placed  on  ^ 
greater  flexibility  in  transitional 
bilingual  education  programs  can  only 
be  implemented  within  the  limits  of  the 
law.  All  projects  funded  under  the 
statute  are  required  to  comply  with  this 
statutory  requirement  concerning 
cultural  heritage.  The  Secretary  intends 
to  enstu«  that  all  projects  funded  satisfy 
this  cultural  heritage  reqidrement  in 
accordance  with  congressional  intent 

Comment.  Several  conmienters  stated 
that  the  emphasis  on  children  exiting  the 
program  as  quickly  as  possible  distorts 
the  Act's  objective  that  children  achieve 
"full  proficiency"  in  English. 


Response.  This  emphasis  merely  gives 
preference  to  projects  that  are  designed 
to  accomplish  the  primary  objective  of 
the  Act— that  the  LEP  children  served 
gain  the  ability  to  participate  effectively 
in  regular  classes — in  a  timely  manner. 
The  Secretary  reiterates  that  all 
statutory  requirements  must  be  met  for 
projects  to  be  funded.  Moreover, 
projects  must  be  designed  to  meet  the 
linguistic  and  academic  needs  of  the 
students  served.  At  the  same  time,  the 
Secretary  does  not  want  to  reward 
projects  that  allow  children  to  be  held 
back  unnecessarily  and  languish  in 
special  classrooms  when  they  are 
capable  of  learning  English  much  more 
rapidly  and  moving  into  the  academic 
mainstream  with  the  confidence  and 
skills  that  the  statute  is  designed  to 
promote. 

Comment.  Several  commenters 
expressed  concern  that  the  proposed 
regulations  emphasize  minimal  use  of 
the  student's  native  language  in 
transitional  bilingual  education 
programs  in  a  manner  that  further 
defines  the  statutory  term  "transitional 
bilingual  education  programs."  contrary 
to  the  statute's  prohibition  of  any  further 
definition  of  this  term. 

Response.  There  is  no  attempt  in  the 
regulations  to  redefine  the  term 
"transitional  bilingual  education 
programs"  or  to  limit  native  language 
instruction  in  these  programs.  The 
preamble  to  the  proposed  regulations 
merely  clarified  for  the  public  that  the 
statute  provides  flexibility  regarding  the 
extent  to  which  native  language  is  used 
in  these  programs.  Many  local 
educational  agencies  (LEAs)  may  not 
have  been  aware  of  this  flexibility  in  the 
past 

Students  vary  in  the  extent  to  which 
they  require  native  language  instruction, 
depending  on  their  knowledge  of  English 
and  the  subject  being  taught.  LEAs 
should  therefore  evaluate  the  needs  of 
the  children  that  they  serve  and  design 
programs  of  instruction  that  address 
those  needs.  The  statute  does  not 
prescribe  the  minimum  amount  of  time 
or  instruction  required  to  meet  this 
standard,  and  LEAs  are  in  the  best 
position  to  make  these  educational 
judgments. 

If  a  school  district  is  tmable  to  make 
any  provision  for  native  language 
instruction,  or  determines  that  providing 
native  language  instruction  in  its 
educational  program  is  inconsistent  with 
the  educational  needs  of  LEP  students  to 
be  served,  then  its  application  cannot  be 
considered  for  funding  as  a  program  of 
transitional  bilingual  education. 
However,  its  application  may  be 
submitted  for  consideration  under  the 
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Basir  Programs  competition  as  a  special 
alternative  instructional  program, 
authorized  under  section  721(a)(3l  of  the 
Act 

Comment.  Several  commenters 
suggested  that  the  Department — if  it 
vinshes  greater  nexibility  in  the  types  of 
programs  funded — should  pursue  that 
goal  by  seeking  additional 
appropriations  to  activate  the  statutory 
provisions  for  devoting  additional  funds 
to  special  alternative  instructional 
programs  once  appropriations  exceed 
$14a000,000. 

Response.  The  preamble  to  the 
proposed  regulations  sought  to  clarify 
the  legally  permissible  flexibility 
granted  to  LEAs,  to  determine  the  extent 
and  duration  of  native  language  use  in 
transitional  bilingual  education 
programs.  Seeking  additional 
appropriations  would  not  help  achieve 
this  objective.  Nor  would  this  suggested 
action  permit  LEAs  to  determine  the 
method  of  instruction  most  appropriate 
for  meeting  the  needs  of  their  LEP 
population,  and  to  seek  funding  for  that 
method  without  regard  to  artificial 
Federal  restriction  on  the  amount  of 
funds  that  might  be  available  for  any 
particular  method. 

Comment.  One  commenter  expressed 
concern  that  the  emphasis  on  LEA 
flexibility  in  implementing  Title  Vn 
projects  may  create  confusion  for  LEAs 
in  States  that  mandate  particular 
methods  of  bilingual  education. 
Clarification  was  requested  to 
emphasize  that  nothing  contained  in 
these  regulations  be  construed  as 
preempting  or  superseding  specific  State 
laws  pertaining  to  bilingual  education. 

Response.  Title  VII  projects  must 
comply  with  Title  Vn  requirements  in 
the  Act  and  these  regulations.  To  the 
extent  that  Title  VII  permits  flexibihty  in 
the  instructional  approach,  but  State  law 
constrains  LEAs'  choice  of  that 
approach.,  there  presumably  would  be 
no  conflict,  and  grantees  would  have  to 
comply  with  State  law  as  well  as  the 
Title  vn  requirements.  In  instances 
when  State  law  directly  conflicts  with 
Title  VU.  grantees  would  have  to  comply 
with  Title  VII  law  and  regulations  if  they 
want  to  receive  Title  VII  funds.  LEAs 
may  wish  to  pursue  with  appropriate 
State  authorities,  who  would  be 
responsible  for  enforcing  any  State  law 
restrictions,  the  issues  of  the  extent  to 
which  flexibihty  permitted  under  this 
program  is  constrained  by  the  State  as 
well  as  any  apparent  conflict  of  Federal. 
State,  and  local  laws. 

Comments:  Native  American 
commenters  expressed  oopcems  that  the 
regulations  will  result  in  funds  being  cut 
for  bilingual  education  and  decreased 
services  being  provided  to  Native 


Americans.  They  also  were  concerned 
that  the  regulations  wiH  eliminate 
teaching  Native  American  language  and 
cultiire  in  their  schools  and  as  a  result 
reduce  employment  in  Native  American 
areas,  especially  through  the  elimination 
of  school  aide  jobs.  Several  parents 
specifically  indicated  their  support  for 
continuing  funding  of  current  projects 
since  these  projects  have  provided  their 
children  an  opportxmity  to  leam 
Cherokee  for  the  first  time — an 
oppartunity  which  was  not  available  to 
these  parents  during  their  schoohng. 

Response:  The  Secretary's  Bilingual 
Initiative,  including  these  regulations,  is 
designed  to  strengthen  the  Title  VII 
program,  not  to  reduce  it  or  phase  it  out. 
The  Department's  FY  1987  budget 
proposes  to  increase  funding  for  Title 
VII  programs. 

The  Secretary  also  has  no  intent  to 
decrease  the  availability  of  funding  for 
any  eligible  Native  American  program 
or  to  reduce  employment  in  Native 
American  communities  by  eHminating 
jobs  in  Title  VIl  programs.  At  the  same 
time,  however,  the  Department  has  an 
obligation  to  ensure  that  the  limited 
Title  vn  funds  are  osed  for  programs — 
including  those  designed  to  serve  Native 
Americans — that  serve  the  purposes  of 
the  Act  and  meet  its  requirements.  Some 
of  the  types  of  projects  mentioned  by  a 
number  of  these  commenters — such  as 
teaching  an  ancestral  language  to 
children  who  do  not  speak  it — may  be 
outside  the  purposes  of  the  Act.  Under 
the  statute,  transitional  bihngual 
education  projects  cannot  have  the 
purpose  of  teaching  a  new  language 
other  than  English  to  Umited  English 
proficient  students.  Moreover,  the 
required  native  language  instruction 
used  in  these  programs  must  be  the 
native  language  normally  used  by  the 
LEP  participants,  w.  when  that  language 
cannot  be  determined,  the  language 
normally  used  by  the  LEP  participants' 
parents. 

Fart  500— Genaral  Provisions 

Section  500.4— What  definitions  apply 
tc^these  programs? 

Comment  Several  commenters 
suggested  revisions  in  the  definitions  of 
"limited  English  proficient"  (LEP)  and 
"native  language"  to  parallel  more 
closely  the  language  of  the  Act. 
Commenters  specifically  stated  that  the 
Secretary's  interpretation  of  the 
statutory  word  "environment"  to  mean 
"home"  in  paragraphs  (1)  (ii)  and  (iii)  in 
the  l£P  definition  restricts  the  statute  in 
a  manner  that  would  bar  services  to 
eligible  LEP  students,  especially  Native 
Americans.  Additionally,  commenters 
expressed  concern  that  paragraph  2(ii), 


which  further  describes  how  the 
Secretary  interprets  the  statutory 
language  of  the  LEP  definition,  would 
improperly  restrict  the  eligibility  of 
students. 

Commenters  also  expressed  concern 
that  the  Secretary's  interpretation  of  the 
native  language  defiaition  would  lead  to 
the  exclusion  of  now-eligible  LEP 
students,  especially  Native  Americans, 
who  could  benefit  from  Tide  VO 
programs. 

Response.  There  is  no  intention  to 
exclude  any  eligible  LEP  child,  including 
Native  Americans,  from  participating  in 
Title  vn  programs.  One  change  has 
been  made  in  response  to  the  comments 
received.  Paragraph  (2)(ii)  of  the  LEP 
definition  has  been  deleted,  since  this 
paragraph  created  confusion  and  was 
designed  merely  to  clarify  that  the 
influence  of  a  native  language  other 
than  English  is  a  necessary  factor 
determining  that  a  child  is  LEP. 
There  has  been  no  change  in 
interpreting  "environment"  to  mean   ' 
"home"  in  para^aphs  (1)  (ii)  and  (iii)  of 
the  LEP  definition.  The  statute 
specifically  authorizes  the  Secretary  to 
define  these  sections  of  the  LEP 
definition  further.  The  Secretary 
believes  that  the  term  "home"  is  needed 
to  clarify  ambiguities  in  the  statutwy 
language,  and  »vill  ensure  that  only 
eligible  children  in  need  of  services 
participate  in  these  programs.  This 
change  was  made  in  1980,  in  regulations 
interpreting  the  identical  language  of 
paragraph  703(a)(1)(B)  (the  statutory 
authorization  for  paragraphs  (iKii)  of 
these  regulations),  and  has  assisted  the 
Department  in  the  administration  of  the 
programs  authorized  under  the  statute. 
Department  experience,  including  audit 
appeals  before  the  Education  Appeal 
Board,  indicates  that  failure  to  clarify 
the  term  "environment"  can  lead  to 
overbroad  interpretations  of  these 
eligibility  requirements.  Without 
clarifying  language,  for  instance,  LEAs 
might  identify  as  LEP,  children  who 
have  been  exposed  to  a  non-English 
language  only  on  television,  with  a 
babysitter,  or  in  the  playground. 

Similarly,  the  Secretary  believes  that 
the  regulatory  definition  of  "native 
language"  clarifies  ambiguities  in  the 
statute.  Section  703(a)(2)  of  the  statute 
provides  Aat  "  'native  language'  when 
used  writh  reference  to  an  individual  of 
limited  English  proficiency  means  the 
language  normally  used  by  such 
individuals!.]"  Clearly.  LEP  children,  the 
Aot's  Intended  beneficiaries,  are  the 
individuals  referred  to  in  the  statute. 
The  statute  further  provides,  "or,  In 
the  case  of  a  child,  the  lan^iage 
normally  used  by  the  parents  of  the 


iZ^ 


Federal  Register  /  Vol.  51.  No.  118  /  Thursday.  June  19.  1986    /  Rules  and  Regulations         22441 


child."  The  Secretary  regards  this 
second  pari  of  the  definition  as 
applicable  only  when  the  language  of 
the  individual  child  cannot  be 
determined.  Any  other  interpretation 
would  conflict  with  the  purpose  of  the 
Act  since  it  would  allow  a  LEP  child  to 
be  placed  in  a  program  that  provided 
instruction  in  a  non-EngUsh  language 
not  spoken  by  the  child,  but  spoken  only 
by  the  parents  of  the  child.  Clearly,  that 
child  would  not  benefit  from  the  use  of 
that  non-English  language  in  accordance 
with  the  purposes  of  the  Act. 

Section  500.10— What  requirements 
pertain  to  all  programs  assisted  under 
this  Act  for  Limited  English  Proficient 
persons? 

Comment.  Several  commenters 
expriessed  concerns  that  the  preference 
for  serving  those  children  whose  "usual 
language  is  not  EngUsh"  will  exclude 
and  weaken  opportunities  for  other  LEP 
children  in  need  of  services  to 
participate  in  Title  VII  programs. 

Other  commenters  recommended 
including  a  provision  that  these 
programs  provide  for  the  development  of 
student  competence  in  a  second 
language. 

Response.  This  section  clarifies  the 
statutory  priority  in  section  702  for 
serving  children  with  the  greatest  need 
for  Title  VII  programs.  These  regulations 
merely  give  preference  to  projects 
serving  children  whose  "usual  language 
is  not  English"  and  will  not  preclude  the 
participation  of  other  ehgible  LEP 
children  in  Title  VII  programs. 

The  requirement  that  programs 
provide  for  the  development  of  student 
competence  in  a  second  language  is 
statutorily  applicable  only  to 
developmental  bilingual  education 
programs  funded  under  section  721(a)(2). 
Therefore,  no  reference  to  that 
requirement  has  been  made  in  this 
section  of  the  general  provisions. 

Section  500.50 — What  evaluation 
requirements  apply  to  a  grantee? 

Comment.  Several  commenters 
emphasized  the  burden  and  difficulties 
that  many  school  districts  may  have  in 
identifying  appropriate,  local  non- 
project  comparison  groups  in  meeting 
the  requirement  of  proposed 
§  500.50(b)(1),  and  questioned  the 
statutory  auOiorization  for  this 
requirement.  Another  commenter 
pointed  out  that  it  is  not  always  possible 
to  use  norm-referenced  tests  with  LEP 
students  as  recommended  in  the 
preamble  to  the  proposed  regulations. 

One  commenter  requested 
( larification  of  "objective  measure"  as 
used  in  I  500.50(b)(l)(iv)  and  questioned 
whether  the  term  is  synonymous  with 


standardized  tests.  Another  commenter 
suggested  the  pubUcation  and 
distribution  of  special  brochures  on 
evaluating  local  programs  and  operating 
special  training  programs  for  local 
personnel. 

Another  commenter  objected  to 
language  in  proposed  S  500.50(b)(3)(i)(C) 
that  characterized  children  who  were 
"formerly  LEF'  as  "current 
participants." 

Response.  The  regulations  have  been 
changed  in  response  to  commenters' 
concerns  about  the  anticipated  burden 
and  difficulties  imposed  upon  an  LEA  in 
identifying  the  nonproject  comparison 
group  prescribed  by  the  proposed 
regulations,  consisting  of  persons  similar 
in  age,  grade,  language  proficiency,  and 
other  relevant  background  variables. 
The  revised  regulations  only  require  an 
LEA'S  evaluation  design  to  include  an 
assessment  of  the  educational  progress 
of  project  participants  when  measured 
against  an  appropriate  nonproject 
comparison  group. 

The  Secretary  recommends,  but  does 
not  require,  that  an  LEA,  in  fulfilling  this 
nonproject.  comparison  group 
requirement,  use  tests  that  are  based  on 
national.  State,  or  local  normative  data. 
Comparison  to  national  normative  data 
will  provide  local  projects  and  the    • 
Department  with  an  estimate  of 
participants'  growth  relative  to  the 
national  population.  Comparisons  to 
national.  State  or  local  normative  data 
can  provide  local  projects  and  the 
Department  with  an  estimate  of  the 
participants'  ability  to  function  in  local 
mainstream  classrooms  with  their  non- 
LEP  peers  and  can  further  indicate  the 
participants'  ability  to  function  at  the 
level  of  established  State  or  local 
standards.  Use  of  normative  data  in  this 
manner  is  also  supported  by  a  recent 
Department-sponsored  study  designed 
to  examine  and  refine  procedures  for 
evaluation  of  Title  VII  local  projects. 
The  Evaluation  Assistance  Centers 
(EACs)  funded  under  section  734  of  the 
Act  may  assist  LEAs  in  selecting  an 
appropriate  nonproject  comparison 
group,  including  appropriate  norm- 
referenced  testing  procedures,  to  fulfill 
this  regulatory  requirement. 

In  addition,  for  a  particular  grant 
period,  the  Secretary  may  aimounce  in 
the  Federal  Register  particular  models, 
reporting  requirements,  and  other 
technical  standards  that  a  grantee  shall 
use  to  conduct  the  evaluation.  Before 
adopting  any  models,  requirements,  or 
standards,  the  Secretary  would  comply 
with  the  applicable  rulemaking 
requirements  in  section  431  of  the 
General  Education  Provisions  Act,  20 
U.S.C.  1241.  and  other  applicable  laws. 


The  regulations  have  also  been 
changed  so  that  they  no  longer  use  the 
term  "current  participants"  to  refer  to 
children  who  originally  participated  in 
the  project  as  LEP.  but  who  have  exited 
from  the  project.  The  regulations  now 
reference  "children  who  were  formerly 
served  in  the  project  as  LEP  who  have 
exited  from  the  program  into  English 
language  classrooms."  The  performance 
of  these  children  in  their  current  Enghsh 
language  classrooms  must  be  reported. 

The  term  "objective  measure"  is  not 
limited  to  standardized  tests  but  may 
refer  also  to  other  evaluation 
instruments,  including  those  developed 
by  LEAs.  that  consistently  and 
accurately  measure  achievement. 

The  EACs  conduct  training  programs 
for  local  and  State  personnel  and 
provide  non-regulatory  guidance,  which 
can  include  publication  of  brochures 
and  training  programs,  to  aid  LEAs  in 
evaluating  their  projects. 

Section  500.51— What  evaluation 
information  must  a  grantee  collect? 

Comment.  One  commenter  objected  to 
the  requirement  that  a  grantee  submit 
certain  information  annually,  as  part  of 
its  evaluation,  which  may  already  have 
been  provided  in  the  original 
application. 

Response.  The  purpose  of  this 
requirement  is  to  document  changes 
which  may  have  occurred  during  the 
implementation  of  the  project  year. 
Therefore,  there  is  no  duplication  of 
information  previously  provided  in  the 
application. 

Part  501— Basic  Programs 

Comment  Several  commenters 
recommended  restructuring  the 
regulations  to  require  three  separate 
annual  competitions  for  the  programs 
identified  as  "Basic  programs." 

Response.  The  Secretary  intends  to 
conduct  three  separate  competitions  in 
fiscal  year  1986  for  "Basic  projects."  No 
change  in  the  regulations  is  needed  to 
do  so. 

Section  501.10— What  activities  are 
eligible  for  assistance? 

Comment  Several  commenters 
expressed  concerns  about  the 
requirement  that  activities  during  the 
first  six  months  of  a  grant  exclusively  be 
preservice  training  activities.  They 
emphasized  that  awards  are  made  late 
in  the  fiscal  year,  after  the  beginning  of 
the  school  year,  and  that  the  preservice 
training  requirement  would  make  it 
difficult  to  design  a  full  year 
instructional  program  during  the  first 
year  of  the  grant 
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Several  commenters  reoommended 
that  districts  experienced  in 
adrainisteriog  Title  VU  programs  should 
not  be  raquiied  to  ooodttct  these 
preservice  activities. 

Response.  The  statute  requires  that 
the  first  six  mo">^«  of  the  project  be 
limited  to  preservice  activities. 
However,  the  statute  and  regulations 
aUow  LEAs  to  request  waivers  from  the 
preservice  requirement  if  they 
demonstrate  that  they  are  already 
prepared  to  operate  their  proposed 
projects  successfully.  In  the  absence  of 
circumstances  diat  would  justify  a 
waiver,  the  preservice  training  period 
provides  ao  essential  first  step  in 
operating  a  soccessful  program. 

It  is  the  Department's  intention  to 
make  awards  early  in  future  fiscal 
years.  TUs  will  provide  districts  a 
greater  ofiportunity  to  design  full  year 
instmctiaoal  programs  daring  the  first 
year  of  their  grants. 

Section  501.11— What  level  of 
commitmaU  to  continue  the  program 
must  the  appbcaat  demonstrate? 

Comment  Several  commenters 
suggested  revisions  in  the  sect^Mi  that 
specifies  the  level  of  commitment  and 
capacity  that  an  applicant  must 
demonstrate.  Sonae  commenters  stated 
that  the  term  "realistic  plan"  in 
S  501.11(a]  does  not  provide  a 
measiuable  standard  for  an  L£A.  and 
suggested  that  more  prescriptive 
language  be  provided.  Others  suggested 
that  the  regulations  should  specify  the 
maximum  percentage  that  the  Federal 
grant  may  decline  and  the  extent  of 
assistance  the  Department  will  provide. 

Some  commenters  stated  that  the 
regulations  rely  too  heavily  on 
increasing  local  financial  commitment  in 
determining  a  district's  compliance  with 
this  factor,  ignoring  other  possible 
measures,  and  contended  that  Congress 
did  not  intend  an  annual  reduction  of 
Federal  funding  Commenters  also 
expressed  concerns  that  the  regulations 
will  have  a  disparate  impact  on  poor 
districts  and  may  impermissibly  restrict 
the  scope  of  the  program  by 
discouraging  poor  districts  h-om 
applying  for  funds.  Additionally, 
conunenters  expressed  concern  that 
local  finaodal  commitment  could  be 
inadequate  to  deal  with  fluctuations  in 
immigration  patterns  that  affect  school 
populations.  Finally,  commenters 
expressed  concerns  that  these 
regulations  are  designed  to  phase  out  all 
Federal  support  for  bilingual  programs. 

Response.  The  statute  requires  a 
recipient  of  a  Basic  grant  to  build  its 
capacity  to  provide  a  program  of 
instroction  for  LEP  children  on  a  regular 
basis  when  Federal  assistance  for  the 


protect  is  reduced  or  iu>  longer 
available.  The  regulations  specify  that 
the  Department  will  fund  a  project  only 
if  the  applicatioo  describes  a  realistic 
plan  for  complying  with  this  capacity 
building  requirement. 

The  regnlatioDS  further  provide  that 
the  Department  will  reduce  the  level  of 
Feder^  support  in  each  successive  year 
of  the  project  unless  the  district 
provides  for  expanded  services  for  a 
greater  number  of  LEP  students 
supported  by  local  funds  to  ensure  that 
Federal  aid  helps  local  districts  build 
their  own  capacity.  These  provisions  are 
designed  to  carry  out  the  statutory 
mandate. 

The  statutory  requirements  reflect 
congressional  intent  that  Federal  dollars 
be  used  not  merely  to  deliver  needed 
services,  but  as  "seed  money"  to 
develop  or  secure  pro^ammatic  and 
financiial  resources  that  will  permit 
continuing  educational  services  beyond 
the  Federal  project  period.  However,  the 
Department  has  not  specifically 
prescribed  measurable  standards  for  the 
content  of  ai^ticants'  capacity  building 
plans.  This  ensures  Aat  an  lEA  will 
have  some  flexibility  in  designing  and 
implementing  its  capacity  building  plan. 

There  is  no  intention  to  discourage 
poor  districts  from  applying  for  grants  or 
to  restrict  impermissibly  the  scope  of  the 
program  by  relying  heavily  on  increased 
local  funding  as  evidence  of  a  district's 
conunitment  to  build  capacity.  Under 
some  circmnstances,  a  district  can 
expand  its  programmatic  capacity  while 
making  modest  additional  annual 
expenditures.  For  example,  if  a  district 
demonstrated  both  fiscal  inability  to 
increase  local  funding  significantly  and 
evidence  of  expanded  programmatic 
capacity  during  its  project,  it  is  possible 
that  the  lEA  would  be  expected  to  make 
only  limited  additional  annual 
expenditures. 

Further,  in  order  to  meet  fiuctuations 
in  immigration  patterns,  or  other 
unforeseen  circumstances,  the 
regulations  provide  that  an  LEA  may 
amend  the  plans  initially  submitted  in 
its  application  and  avoid  reductions  in 
the  level  of  Federal  assistance. 

The  Federal  program  has  a  national 
scope  and  limited  resources.  Clearly  it  is 
not  designed  to  provide  grants  to  meet 
permanently  the  needs  of  aJI  LEP 
children  in  the  districts  served.  The 
statutory  purpose  would  not  be  realized 
if  the  Department  fimded  poor  (or 
affluent)  districts  for  a  few  years  and 
those  districts  did  not  build  their 
capacity  to  continue  a  similar  program, 
independently,  once  the  Federal  aid 
concluded.  Hiese  capacity  building 
requirements  are  designed  to  implement 
statutory  mandates  and  do  not  reflect 


any  intention  to  phase  out  Federal 
support  for  programs  for  limited  English 
proficient  persons. 

Section  501.20  —What  must  an 
applicant  include  in  its  application  for 
assistance? 

Comment  Several  commenters 
suggested  revising  the  requirement  that 
applicants  use  only  qualified  personnel 
who  are  proficient  in  spoken  and  written 
English  and,  if  appropriate,  any  other 
lai^uage  or  languages  used  for 
instruction.  Concerns  were  expressed 
that  these  requirements  are  too  difficult 
to  implement  since  there  are  do 
appropriate  measures  to  determine 
proficiency  in  many  of  the  languages 
used  in  Title  VII  projects. 

Other  commenters  recommended  that 
only  licensed  or  certified  teachers  be 
considered  qualified  personnel  in  States 
with  licensing  or  certification 
procedures. 

Response.  Teacher  quality  is  of 
critical  importance  to  the  success  of 
Title  Vn  projects.  These  regulations 
clarify  the  statutory  requirement  for 
projects  to  use  personnel  who  are 
qualified  for  their  responsibilities. 

Rather  than  prescribing  detailed 
requirements,  the  regulations  provide 
LEAs  with  considerable  flexibiUty  to 
determine  how  to  meet  this  personnel 
requirement,  and  encourage  LEAs  to 
employ  personnel  who  are  licensed  or 
certified. 

Section  501.21 — What  requirements 
pertain  to  the  application  advisory 
council  and  the  parent  advisory 
committee? 

Comment  Several  commenters 
recommended  that  project  staff  b^ 
required  to  be  fluent  in  the  native 
language  of  the  parent  participants  on 
the  advisory  council  and  committee  in 
order  to  communicate  adequately  with 
them. 

Response.  The  Secretary  recommends 
that  an  LEA  make  every  effort  to 
communicate  effectively  with  parent 
participants  on  advisory  councils  and 
connmittees.  However,  the  regulations 
do  not  require  that  project  staff  be  fiuent 
in  the  native  language  of  all  parent 
participants  since  such  a  requirement 
could  be  too  burdensome  on  districts  in 
which  many  different  languages  are 
spoken  by  parents. 

Section  501.25 — What  requirements 
pertain  to  the  development  of  an 
evaluation  plan? 

Comment  Several  commenters  stated 
that  requiring  applicants  developing 
their  evaluation  plans  to  review  section 
733  of  the  statute  as  well  as  the 


implementing  regulations  is 
burdensome.  They  recommended  that 
the  statutory  reference  be  deleted,  so 
that  applicants  need  refer  only  to  the 
regulations. 

Response.  The  reference  to  section 
733  of  this  Act  has  been  deleted,  since  it 
is  referenced  in  the  general  provisions  of 
the  regulations.  However,  applicants 
should  t>e  careful  to  review  all 
applicable  statutory  and  regulatory 
requirements  for  which  they  will  be 
accountable,  including  those  in  section 
733.  The  references  to  section  733  ha<fe 
also  been  deleted  in  §S  525.21  and 
526.20  of  these  regulations. 

Section  501.31 — What  selection  criteria 
does  the  Secretary  use? 

Comment  Several  commenters 
recommended  increasing  the  number  of 
points  given  to  the  "quality  of 
personnel"  criterion  because  of  the 
importance  of  teacher  quality.  Others 
suggested  adding  more  points  to  the 
"evaluation  plan"  criterion  because  of 
the  emphasis  on  evaluation  activities 
found  in  the  law. 

Response.  The  Secretary  agrees  that 
teacher  quality  is  of  critical  importance 
to  the  success  of  funded  programs  and 
has  changed  the  number  of  points  for 
the  "quality  of  personnel"  criterion  from 
7  points  to  15  points.  In  order  to  make 
this  change,  the  "description  and 
assessment  of  need"  has  been  reduced 
from  25  points  to  17  points.  (The  name  of 
this  criterion  has  been  changed  to  reflect 
more  closely  the  nature  of  the  crite- 
rion.) No  additional  points  have  been 
added  to  the  "evaluation  plan"  criterion. 
The  Secretary  believes  that  8  points  is 
sufficient  for  the  qualitative  evaluation 
of  an  applicant's  plan,  which,  regardless 
of  the  score  received  on  the  selection 
criterion,  must  comply  with  all  of  the 
requirements  of  section  733  of  the 
statute  and  §§  500.50-500.52  of  these 
^regulations. 

Comment  Several  commenters 
requested  additional  guidance  on  the 
information  that  an  LEA  is  required  to 
submit  in  its  evaluation  plan  and  its 
application. 

Response.  The  information  that  must 
be  included  in  an  applicant's  evaluation 
plan  is  discussed  in  §S  500.50-500.52, 
which  has  been  incorporated  into  this 
final  regulatory  package,  although  the 
requirements  were  published  separately 
in  proposed  form  at  50  FR  21578. 

Comment  Several  commenters 
questioned  the  relevance  of 
§  501.31(a)(l)(ii).  which  specifies  that  Uie 
Secretary  "reviews  applications  to 
determine  the  degree  of  proficiency  of 
LEP  children  in  their  native  language 
and  in  other  courses  or  subjects  of 
study."  Additionally,  they  commented 


that  these  provisions  are  virtually 
impossible  to  implement  since 
assessment  instruments  are  not 
available  in  most  languages  used  in    . 
Tide  vn  projects. 

Commenters  also  noted  that  this 
provision  ignores  a  similar  Information 
requirement  in  section  721(c)  of  the 
statute. 

Response.  Technical  changes  have 
been  made  in  the  regulations  to  clarify 
that  the  Secretary  awards  pdints  under 
this  criterion  based  only  on  the  quality 
of  the  needs  assessment  as  described  in 
the  application.  An  apphcant's  relative 
need  for  a  project  compared  to  that  of 
other  applicants  is  reviewed  by  the 
Secretary  under  the  additional  factors  in 
5  501.31(a)(2).  The  Department  considers 
these  factors  to  be  important  in 
identifying  local  district  needs  to  serve 
LEP  children,  in  order  to  determine 
whether  the  project  designed  will 
adequately  meet  these  needs. 
Standardized  assessment  instruments 
are  not  necessarily  required  for 
assessing  these  needs  of  the  LEP  student 
population.  Districts  have  the  flexibiUfy 
to  identify  the  most  appropriate  methods 
for  assessing  the  needs  of  their  LEP 
population. 

Section  721(c)  does  not  specifically 
require  applicants  to  provide  all  of  the 
information  necessary  for  the  Secretary 
to  determine  the  extent  of  student  needs 
that  will  be  met  by  the  project. 
Therefore,  this  criterion  does  not 
duplicate  section  721(c). 

Comment  Several  commenters 
suggested  revisions  in  S  501.31(b)(l)(ii). 
which  specifies  that  in  determirung  the 
appropriateness  and  reasonableness  of 
the  applicant's  project  design,  the 
Secretary  reviews  the  extent  to  which 
the  LEA  has  considered  other 
instructional  approaches  in  choosing  the 
one  to  be  used  in  the  project. 
Commenters  were  concerned  that  this 
provision  favors  one  particular 
methodological  approach  above  others. 
Response.  This  section  is  designed  to 
ensure  that  an  LEA  has  considered  a 
variefy  of  approaches  and  has  selected 
the  best.  This  criterion  is  not  intended  to 
encourage  local  districts  to  select  any 
specie  method  of  instruction 
authorized  imder  Title  VII.  ^ 

Comment  Several  commenters  asked 
whether  the  quantifiable  objectives  that 
are  considered  under  S  501.31(b)(2)  will 
be  used  by  the  Department  for 
compliance  reviews,  and  in  assessing 
eligibility  for  two  additional  years  of 
funding  under  section  721(d)(1)(C)  of  the 
statute  and  |  501.34  of  these  regulations. 
Response.  The  Department  intends  to 
use  the  objectives  identified  by  an  LEA 
for  meeting  the  needs  of  its  participating 
student  population  in  evaluating  an 


applicant's  performance  during  the  grant 
period  and  in  assessing  eligibilify  for 
two  additional  years  of  funding. 

Comment  Several  commenters 
suggested  that  S  501.31(b)(2)(i)(C),  which 
provides  for  the  transfer  of  lEP  children 
served  by  the  project  to  the  regular 
educational  program  as  soon  as 
possible,  may  be  inconsistent  with  the 
purposes  of  developmental  bilingual 
education  programs,  which  are  aimed  at 
developing  competence  in  English  and  a 
second  language. 

Response.  The  regulations  have  been 
modified  to  exempt  developmental 
bilingual  education  programs  from  this 
particular  element  of  the  selection 
criteria.  However,  points  will  continue  v 
to  be  given  to  developmental  bilingual 
programs  designed  to  develop  LEP 
students'  English  language  proficiency 
as  quickly  as  possible,  thereby  enabling 
them  to  participate  in  regular 
classrooms.  This  is  essential  to  ensure 
that  these  students  receive  the 
educational  benefits  contemplated  by 
the  Act. 

Comment.  Several  commenters 
recommended  deleting  S  501.31(e)(3). 
which  provides  that  in  evaluating  an 
apphcation.  the  Secretary  may  consider 
an  apphcant's  experience  under 
previous  Title  VII  projects  in  developing 
its  programmatic  capacify  for  serving 
LEP  children  and  assuming  financial 
responsibilify  for  the  program.  They 
aigued  that  prior  experience  should  not 
be  considered. 

Response.  The  Secretary  considers  an 
applicant's  demonstrated  experience  in 
prior  Tide  VII  projects  as  important 
evidence  of  its  commitment  and 
capacify  to  continue  Title  VII  projects 
once  Federal  funding  is  reduced  or  no 
longer  available. 

Comment  One  commenter  requested 
clarification  of  the  criterion  in 
§  501.31(e)(2)(lii)  concerning  follow-up 
services  to  children  who  have  achieved 
proficiency  in  English  as  a  part  of  its 
capacify  building  plan. 

Response.  The  regulations  provide 
local  districts  discretion  to  fashion  the 
particular  follow-up  services  desired  for 
their  students  who  have  achieved 
proficiency  in  English.  The  Secretary 
will  judge  the  appropriateness  of  follow- 
up  services  in  relation  to  the  nature  of 
each  project.  The  Secretary  beHeves  tliat 
further  regulation  of  this  requirement 
would  unnecessarily  Umit  LEA 
flexibiUfy. 

Section  501.32— What  additional  factors 
does  the  Secretary  consider  in  awarding 
grants? 

Comment  Several  commenters 
recommended  revising  the  provisions 
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concerning  additional  factors 
considered  in  awarding  grants.  These 
factors  provide  points  for  (1)  assisting 
children  who  have  been  historically 
underserved  by  programs  of  bilingual 
education;  (2)  the  relative  need  of  the 
particular  LEAs  for  the  proposed 
program;  (3)  the  geographic  distribution 
of  LEP  children;  and  (4)  the  number  and 
proportion  of  children  from  low-income 
families  to  be  beneBted  by  the  program. 
Generally,'  commenters  characterized 
these  factors  as  arbitrary  and  capricious 
and  contended  that  they  would  distort 
congressional  priorities.  They  expressed 
concerns  that  these  factors  favor 
projects  serving  new  immigrants,  while 
detrimentally  affecting  ongoing  projects 
and  discouraging  funding  of  new 
projects  serving  poor,  Native  American, 
and  concentrated  monolingual 
populations.  Specifically,  these 
comments  addressed  the  Secretary's 
description  of  the  elements  considered 
in  identifying  a  district  as  being 
"historically  underserved"  or  "in 
relative  need  for  the  particular  proposed 
program."  Some  expressed  concerns 
diat  applicants  would  receive  points  for 
one  factor  while  losing  points  for 
another.  Others  expressed  concerns  that 
LEAs  that  have  received  funding 
previously  for  a  particular  language 
group  would  be  precluded  from 
legitimately  addressing  needs  of  the 
same  language  group  in  different  grade 
levels.  Other  commenters  expressed 
concerns  that  applicants  will  lose  points 
because  they  have  received  prior 
funding. 

Response.  These  additional  factors 
implement  the  statutory  priorities  found 
in  section  721(h)  of  the  Act.  The  statute 
does  not  specify  how  to  apply  these 
statutory  priorities.  The  Secretary 
believes  that  these  criteria  will  be 
helpful  to  applicants  by  establishing 
standards  for  the  implementation  of  the 
statutory  priorities. 

Title  Vn  is  a  capacity  building 
program  with  a  national  scope  and 
limited  resources.  These  additional 
factors  are  designed  to  ensure  that  any 
district  that  demonstrates  the 
applicability  of  a  statutory  priority  in  its 
application  can  receive  additional 
points.  Applicants  that  do  not  receive 
additional  points  under  these  four 
factors  are  not  precluded  from  being 
funded  under  the  Act.  These  additional 
factoi-8  are  not  applied  to  noncompeting 
continuation  awards,  and  are  not 
designed  to  favor  new  immigrants  or 
detrimentally  affect  the  poor.  Native 
Americans,  or  monolingual  districts. 
Most  applicants  will  not  receive 
additional  points  under  all  of  the 
additional  factors.  For  example,  a 


district  serving  a  large  number  of  low- 
income  students  that  has  received 
funding  in  the  past  for  the  same 
language  group  would  receive  points 
under  the  factor  that  addresses  the 
statutory  priority  for  serving  a  large 
number  and  proportion  of  children  from 
low-income  groups.  However,  the 
district  would  not  gain  or  lose  any 
points  for  the  historically  underserved 
factor  because  it  has  received  funding  in 
the  past  for  serving  the  same  language 
group. 

Section  501.34— What  is  the  length  of 
the  project  period? 

Comment  Several  commenters 
suggested  that  the  regulations 
improperly  shift  the  burden  to  the 
grantee  to  demonstrate  its  qualifications 
for  two  additional  years  of  funding  after 
it  has  completed  three  years  of  the 
project. 

Response.  Changes  have  been  made 
in  the  regulations  to  parallel  more 
closely  the  statutory  language.  In  order 
to  provide  a  basis  for  the  Secretary  to 
make  the  determinations  contemplated 
by  the  Act,  the  regulations  continue  to 
require  grantees  to  provide  information 
that  would  establish  the 
appropriateness  of  continued  funding 
under  the  statutory  standards.  The 
Secretary  will  determine  that  these 
standards  are  not  met  if  the  grantee  fails 
to  meet  these  informational 
requirements. 

The  regulations  have  also  been 
changed  to  clarify  that,  in  determining  if 
the  grantee's  project  has  made 
■  substantial  and  measurable  progress  in 
achieving  the  specific  educational  goals 
contained  in  the  approved  application, 
the  Secretary  will  consider  the  extent  to 
which  the  grantee  met  the  objectives 
identified  in  its  approved  application 
and  the  capacity  building  requirements 
appHcable  during  the  project  period. 

Section  501.40— What  information  must 
be  given  to  parents? 

Comment.  Several  commenters  were 
concerned  that  the  information  an  LEA 
must  give  to  parents  would  create 
paperwork  burdens  and  require 
extensive  staff  time,  especially  with 
regard  to  information  on  alternative 
methods  of  instruction  that  could  be 
provided  to  children.  Others 
recommended  that  instructions  on 
recordkeeping  be  more  explicit;  that 
districts  be  required  to  inform  parents  of 
the  expected  progress  of  their  children 
in  English  and  in  other  subject  matter 
skills;  and  that  districts  be  required  to 
inform  parents  of  this  information  in  the 
parents'  native  language. 

Response.  The  regulations  have  been 
modified  to  incorporate  suggestions  that 


parents  be  informed  of  the  progress  of 
their  children  in  English  and  in  other 
subject  matter  skills.  The  Secretary 
believes  that  these  revised  regulations 
implement  the  statutory  requirements  in 
sections  703(e)  and  721(d)(1)(D)  in  a 
manner  that  is  least  burdensome  in 
terms  of  paperwork  and  staff  time,  and 
most  effective  for  providing  full 
information  to  parents.  Local  school 
districts  are  encouraged  to  ensure  that 
parents  are  informed  of  these  matters  in 
a  language  that  they  understand. 
Additional  instructions  on 
recordkeeping  have  not  been 
incorporated  into  these  regulations  in 
order  to  provide  maximum  fiexibility  to 
an  LEA  to  determine  its  individual 
recordkeeping  methods. 

Section  501.41— What  additional 
requirements  apply  to  programs  of 
transitional  bilingual  education? 

Comment.  Commenters  expressed 
concerns  that  the  regulations  conflict 
with  the  statute  by  prohibiting  the 
participation  of  children  who  do  not 
speak  the  native  language  used  for 
instruction  in  programs  of  transitional 
bilingual  education.  They  noted  that 
under  the  statute,  "children  whose 
language  is  English"  are  allowed,  to  a 
limited  extent,  to  participate  in 
transitional  bilingual  programs. 

Response.  The  statute  and  regulations 
provide  that  up  to  40  percent  of  the 
participants  in  programs  of  tiansitional 
bilingual  education  may  be  children 
whose  language  is  English.  The 
preamble  to  the  proposed  regulations 
clarified  that  the  native  language  of 
instruction  used  must  be  the  native 
language  of  the  LEP  participants.  A 
change  has  been  made  in  the 
regulations,  however,  to  clarify  that 
children  counted  as  English  langucge 
participants  cannot  be  children  who 
have  previously  been  served  as  LEP. 
This  ensures  that  formerly  LEP  students 
will  remain  in  regular  classrooms  once 
they  have  graduated  from  Title  VII 
programs. 

Part  525 — Family  English  Literacy 
Program 

Section  525.2— Who  is  eligible  to  apply 
for  assistance  under  the  Family  English 
Literacy  Program? 

Comment  One  commenter  suggested 
that  not-for-profit  organizations  be  held 
accountable  to  some  enforcement 
agency  for  performance  of  their 
obligations  under  the  terms  of  the  grant 

Response.  Each  grantee  under  the  Act 
is  accountable  to  the  Department  of 
Education  for  carrying  out  the  project  in 
accordance  with  its  approved  proposal 


Federal  Regirter  /  Vol.  51,  No.  118  /  Thursday.  June  19.  1986    /  Rules  and  Regulations         22445 


and  applicable  requirements.  Methods 
used  by  the  Federal  Government  in 
determining  a  grantee's  compliance  with 
terms  of  a  grant  award  include  site  visits 
and  audit  investigations.  If  violations  of 
the  terms  and  conditions  of  the  grant 
award  are  disclosed,  awards  can  be 
terminated,  misspent  funds  can  be 
recouped,  and  cease  and  desist  orders 
can  be  issued,  among  other  remedies. 

Section  525.31 — What  selection  criteria 
does  the  Secretary  use? 

Comment  Several  commenters 
recommended  deleting  the  selection 
criterion,  "commitment  and  capacity." 
They  expressed  concern  that  this 
element  is  an  inappropriate  criterion  for 
applications  from  private  nonprofit 
organizations,  since  those  organizations 
are  less  likely  than  public  educational 
institutions  to  have  an  ongoing  existence 
but  for  the  grant 

Response.  The  Secretary  believes  this 
criterion  is  an  appropriate  one  for 
selecting  applications.  Private  nonprofit 
organizations  have  the  capability  of 
developing  their  commitment  and 
capacity  to  continue  programs  with 
funding  from  other  sources,  including 
private  foundations,  or  other  public  and 
private  education  institutions. 

Comment  Several  commenters 
suggested  a  different  point  distribution 
in  weighting  the  selection  criteria, 
especially  ^e  "quality  of  personnel" 
criterion.  They  maintained  that 
personnel  are  a  primary  determinant  of 
a  project's  potential  success.  One 
commenter  reconunended  increasing  the 
number  of  points  for  "need"  to  help 
ensure  that  funds  are  properly  targeted, 
and  providing  more  points  for  the 
adoption  of  a  pedagogically  validated 
design  to  encourage  the  use  of  proven 
models,  and  to  avoid  development  costs. 
Response.  The  selection  criteria  have 
been  reweighted.  The  Department 
agrees  that  teacher  quality  is  of  critical 
importance  to  the  success  of  funded 
programs.  The  Department  has 
increased  the  number  of  points  for  the 
"quality  of  personnel"  criterion  from  7 
points  to  15  points  to  ensure  that 
applicants  sufficiently  address  this 
critical  criterion.  In  order  to  make  this 
change,  the  "program  objectives  and 
design"  criterion  has  been  reduced  from 
30  to  27  points,  and  the  "commitment 
and  capacity"  criterion  has  been 
reduced  from  20  points  to  15  points.  No 
additional  points  have  been  added  to 
the  element  of  "need."  since  the 
Secretary  believes  this  factor  is 
adequately  weighted  relative  to  the 
other  criteria. 

The  Secretary  encourages  applicants 
to  use  pedagogically  validated  designs, 
such  as  academic  excellence  models 


funded  under  Title  VIl,  in  implementing 
their  projects.  A  qualitative  judgment  of 
the  method  chosen  will  be  made  under 
the  "program  objectives  and  design" 
criterion. 

Part  526 — Special  Populations  Program 

Section  526.2— Who  is  eligible  to  apply 
for  assistance  under  the  Special 
Populations  Program? 

Comment  One  conwnenter  suggested 
that  private  nonprofit  organization 
grantees  be  required  to  coordinate  their 
projects  with  public  schools. 

Response.  The  Secretary,  in 
evaluating  applications  under 
§  526.32(b)(2)lii),  considers  the 
applicant's  strategies  for  coordination 
with  local  school  districts.  The 
Secretary  believes  that  this  criterion 
adequately  addresses  the  commenter's 
concern  without  adding  detailed 
requirements. 

Section  526.10— What  types  of  projects 
may  be  funded? 

Comment  One  commenter 
recommended  revising  the  regulations  to 
require  the  provision  of  services  to 
children  who  are  eligible  for  services 
under  Part  B  of  the  Education  for  the 
Handicapped  Act  (EHA-B)  but  are  not 
receiving  them. 

Response.  The  regulations  make  clear 
that  serving  children  eligible  for  services 
under  EHA-B  is  an  authorized  project 
However,  there  would  be  no  basis  in 
Title  Vll  to  require  that  Title  VH  hinds 
be  used  to  serve  these  children.  In 
addition.  Title  VII  funds  may  not  be 
used  to  replace  funds  that  would 
otherwise  have  been  available  for  those 
children.  Therefore,  no  change  has  been 
made  to  these  regulations. 

Section  526.30— What  priorities  may  the 
Secretary  establish? 

Comment  Several  commenters 
questioned  the  Secretary's  authority  to 
establish  annual  priorities  under  this 
program. 

Response.  Title  VII  does  not  prescribe 
how  funds  are  to  be  distributed  among 
the  types  of  projects  authorized  by  this 
program.  That  responsibility  is 
exercised  by  the  Secretary,  consistent 
with  any  appropriate  priorities 
established  in  the  appropriations 
process.  In  discretionary  grant  programs 
where  appropriations  invariably  do  not 
permit  all  eligible-purposes  and  projects 
to  be  funded,  it  is  incumbent  on  the 
Secretary  to  select  those  purposes  and 
projects  that  will  best  carry  out  the 
statute. 


Section  526.32— What  selection  criteria 
does  the  Secretary  use? 

Comment  Several  commenters 
recommended  adding  additional  points 
to  the  "quality  of  personnel"  criterion. 
They  maintained  that  project  i>er80iinel 
are  a  primary  determinant  of  the 
potential  for  success  of  a  project.  One 
commenter  recommended  estabUshing  a 
selection  criterion  for  coordination 
between  these  supplementary  projects 
and  existing  programs.  Another 
commenter  recommended  including 
additional  factors,  such  as  a  reference  to 
use  of  pedagogically  validated  methods. 

Response.  The  distribution  of  points 
for  the  selection  criteria  has  been 
changed.  The  Department  has  increased 
the  number  of  points  for  the  "quality  of 
personnel"  criterion  from  7  points  to  15 
points,  to  reflect  the  importance  of  this 
criterion.  In  order  to  make  this  change, 
the  "description  and  assessment  of 
need"  criterion  has  been  reduced  from 
25  points  to  17  points.  (The  name  of  this 
criterion  has  been  changed  to  more 
closely  reflect  the  purpose  of  this 
criterion.)  Technical  changes  have  been 
made  in  the  regulations  to  clarify  that 
the  Department  awards  points  under 
this  criterion  based  only  on  the  quality 
of  the  needs  assessment  described  in 
the  appUcation. 

A  new  coordination  criterion  has  not 
been  created,  since  this  element  is 
adequately  addressed  in 
§  526.32(b)(2)(ii).  The  Secretary  beheves 
that  the  "program  and  objectives" 
criterion  as  presented  in  the  regulations 
allows  for  a  quahtative  judgment  of  the 
method  of  instruction  chosen  for  the 
project. 

Part  537 — ^Program  for  the  Development 
of  Instructional  Materials 

Section  537.1— Program  for  the 
Development  of  Instructional  Materials 

Comment  Several  commenters 
questioned  the  requirement  that  projects 
must  develop  materials  that  will  be  of 
use  to  LEAs  that  offer  instructional 
programs  such  as  those  authorized 
under  the  Act.  They  desired  more 
latitude  for  the  types  of  materials  to  be 
developed 

Response.  The  Secretary  believes  that 
the  maximum  benefit  can  be  derived 
from  Title  VII  resources  if  material 
development  projects  complement  the 
purposes  for  which  other  Title  VII  funds 
are  used  to  serve"  LEP  students. 
Furthermore,  the  requirement  does  not 
restrict  these  projects  to  the 
development  of  materials  diat  will  be 
used  in  specific  Title  VII  programs. 
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Section  537^— Who  is  eligible  to  apply 
for  assistance  under  the  Program  for  the 
Development  of  Instructional  Materials^ 

Comment  One  commenter  suggested 
that  "individuals"  be  eliminated  as 
eligible  applicants  under  this  program. 

Response.  The  statute  does  not 
preclude  individuals  from  eligibility 
under  this  program.  Therefore,  the 
Secretary  beUeves  that  it  is 
inappropriate  to  exclude  them. 

Section  537.10— What  activities  are 
eligible  for  assistance? 

Comment  Several  commenters 
questioned  whether  funds  could  be  used 
to  develop  materials  in  English  and 
other  languages. 

Response.  The  statute  authorizes  the 
use  of  funds  for  developing  instructional 
materials  in  any  languages  for  which 
materials  are  commercially  unavailable. 
Applicants  have  the  responsibility  to 
demonstrate  the  commercial 
unavailability  of  materials  in  the 
Icmguages  in  which  they  propose  to 
develop  materials.  It  is  unlikely, 
however,  that  an  applicant  wiU  be  able 
to  demonstrate  that  English  language 
materials  are  not  available. 

Section  537.31 — What  selection  criteria 
does  the  Secretary  use? 

Comment  Several  commenters 
recommended  adding  more  points  to  the 
quality  of  personnel  criterion.  They 
maintained  that  qualified  personnel  are 
a  primary  determinant  for  the  i>otential 
success  of  a  project.  One  commenter 
suggested  that  a  coordination  criterion 
be  developed  to  ensure  that  materials 
developers  maintain  close  ties  with 
educational  institutions. 

Response.  The  selection  criteria  have 
been  reweighted.  The  Department  has 
increased  the  number  of  points  for  the 
quality  of  personnel  criterion  from  10 
points  to  15  points,  to  reflect  the 
importance  the  Secretary  assigns  to 
project  persormel.  In  order  to  make  this 
change,  the  program  objectives  and 
design  criterion  has  been  reduced  from 
35  points  to  30  points.  The  Secretary 
believes  that  the  coordination  element  is 
adequately  addressed  in 
S  537.31{b)(2)(iii). 

Comment  Several  commenters 
questioned  why  the  program  objectives 
and  design  criterion  in  S  537.31(b)(2)(iii) 
refers  to  the  manner  that  LEA  staff  will 
be  included  in  the  development  and 
testing  of  the  instructional  materials. 

Response.  The  Secretary  believes  that 
materials  should  be  reviewed  and 
assessed  by  teachers  and  administrators 
to  ensiure  that  those  materials  are  useful 
and  responsive  to  the  needs  of  LEP 
children  to  be  served. 


Part  561 — Educational  Personnel 
Training  Program 

Sections  561.1 — Educational  Personnel 
Training  Program  and  Section  561.10 — 
What  activities  are  eligible  for 
assistance? 

Comment  Several  commenters 
recommended  that  these  sections  more 
closely  track  the  statutory  language  and 
specifically  reference  the  activities 
emphasized  in  section  741(a)(1)  of  the 
statute. 

Response.  The  Secretary  has  revised 
S  561.1  to  reflect  more  closely  the 
language  of  the  statute.  Section  561.10 
has  not  been  changed,  since  other 
sections  of  the  regulations,  including 
revised  S  561.1.  sufficiently  emphasize 
the  specific  activities  referenced  in  the 
statute. 

Section  561.20— What  requirements 
pertain  to  the  application  advisory    . 
council  and  advisory  committee? 

Comment  Several  commenters 
expressed  concern  about  the  nature  and 
functions  of  the  apphcation  advisory 
cotmcil  and  advisory  committee.  Some 
considered  the  requirements  for  these 
councils  to  be  unreaHstic  imnecessary, 
and  difficult  to  implement.  One 
particular  concern  was  the  difficulty  in 
identifying  parents  of  children  to  be 
served  by  personnel  trained  in  these 
programs.  Several  suggested  deleting 
this  requirement.  Others  suggested 
modifying  the  composition  of  the  coiuicil 
and  committee  to  include 
"administrators'*  rather  than  parents. 

Response.  The  statute  requires  the 
estabhshment  of  the  application 
advisory  council  and  advisory 
committee  with  parent  representatives. 
"Administrators"  may  be  included  on 
the  coiuicil  as  "other  interested 
individuals." 

Section  561.31— What  selection  criteria 
does  the  Secretary  use? 

Comment  Several  commenters 
recommended  adding  additional  points 
to  the  quality  of  personnel  and 
evaluation  criteria.  The  commenters 
maintained  that  the  personnel 
associated  with  a  project  are  a  primary 
determinant  of  that  project's  potential 
success.  Other  commenters  were 
concerned  that  the  evaluation  of  a 
project  would  not  be  adequate  unless 
that  criterion  received  more  points. 
Some  commenters  recommended  a  fuller 
description  of  the  level  of  expertise 
required  in  the  native  language,  culture, 
and  curricula  to  be  taught  by  the 
personnel.  Some  expressed  concern  that 
limitations  on  administrative  costs  will 
have  a  detrimental  impact  on  the 


effective  administration  of  these 
programs. 

Response.  The  weighting  of  the 
selection  criteria  has  been  changed.  The 
Department  has  increased  the  number  of 
points  for  the  quality  of  personnel 
criterion  from  7  points  to  15  points,  to 
reflect  the  importance  of  this  criterion. 
In  order  to  make  this  change,  the  need 
and  impact  criterion  was  reduced  from 
30  points  to  27  points,  and  the  program 
objectives  and  design  criterion  was 
reduced  from  30  points  to  25  points.  No 
additional  points  were  added  to  the 
evaluation  plan  criterion,  since  the 
Secretary  believes  that  the  regulations 
sufficiently  address  this  criterion,  and 
provide  for  the  Secretary  to  determine 
whether  the  grantee  is  achieving  the 
goals  of  its  project. 

The  Secretary  believes  that  the 
revised  regulations  sufficiently  address 
the  expertise  required  of  project 
personnel,  in  S  561.31(e)(2)(i).  This 
section  allows  the  applicant  latitude  in 
determining  the  specific  type  of 
experience  and  training  suitable  for 
personnel  associated  with  its  project. 
Finally,  the  Secretary  believes  that 
holding  administrative  costs  to  a 
minimiun  is  an  effective  way  of  ensuring 
that  project  funds  are  used  to  address 
the  intended  beneficiaries  of  the  Act. 

Section  561.41 — What  financial 
assistance  to  participants  is  allowable 
under  this  program? 

Comment  Several  commenters 
requested  explanatory  material, 
including  a  list  of  programs  surveyed  to 
establish  the  rates  of  stipends. 

Response.  The  Secretary  established 
these  stipend  rates  based  upon 
prevailing  rates  in  comparable  Federal 
programs.  Programs  surveyed  include 
National  Graduate  Fellowships.  Indian 
Education  Fellowships,  Graduate  and 
Professional  Study  Fellowships,  and 
Foreign  Language  and  Areas  Studies 
Fellowships. 

Part  573 — Training  Development  and 
Improvement  Program 

Comment  Several  commenters 
questioned  the  need  to  make  revisions 
in  the  current  regulations  for  the  School 
of  Education  program  since  the  statutory 
language  has  not  changed  from  the  prior 
authorization. 

Response.  The  Secretary  believes  that 
revising  these  regulations  was  necessary 
in  order  to  administer  the  program  more 
effectively  and  to  conform  with  the 
other  Title  VII  regulations. 
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Part  574— Short-Term  Training  Program 

Section  574.1 — Short-Term  Training 
Program 

Comment  Several  commenters 
recommended  that  the  regulations  more 
closely  reflect  the  language  of  the 
statute  by  specifically  referring  to 
summer  training  institutes.  They  also 
suggested  that  students  be  included  as 
eligible  participants  in  these  programs. 

Response.  These  regulations  do  not 
preclude  funding  summer  training 
institutes.  They  allow  applicants 
flexibility  to  apply  for  summer  training 
institutes  as  well  as  other  types  of  short- 
term  training  programs.  Since  these 
programs  are  designed  to  train 
educational  personnel  and  parents  to 
assist  in  the  provision  of  services  to 


students,  the  regulations  provide  that 
students  are  not  eligible  recipients  of 
services  in  these  programs. 

Section  574.30— What  priorities  may  the 
Secretary  establish? 

Comment  Several  commenters 
questioned  the  Secretary's  authority  to 
establish  annual  priorities  under  this 
program. 

Response.  Title  VII  does  not  prescribe 
how  funds  are  to  be  distributed  among 
the  types  of  projects  authorized  by  this 
program.  That  responsibility  is     . 
exercised  by  the  Secretary,  consistent 
with  any  appropriate  priorities 
established  in  the  appropriations 
process.  In  discretionary  grant  programs 
where  appropriations  invariably  do  not 
permit  all  eligible  purposes  and  projects 


to  be  funded,  it  is  incumbent  on  the 
Secretary  to  select  those  piuposes  and 
projects  that  will  best  carry  out  the 
statute. 

Comment  Several  commenters 
requested  explanatory  material, 
including  a  list  of  programs  surveyed,  to 
establish  the  rates  of  stipends. 

Response.  The  Secretary  established 
these  stipend  rates  based  upon 
prevailing  rates  in  comparable  Federal 
programs.  Programs  surveyed  include 
National  Graduate  Fellowships,  Indian 
Education  Fellowship,  Graduate  and 
Professional  Study  Fellowships,  and 
Foreign  Language  and  Areas  Studies 
Fellowships. 

[FR  Doc.  86-13730  Filed  6-16-86;  8:46  am) 
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IM  I 


DEPARTMENT  OF  EDUCATION 

Offlc*  Of  BMngual  Education  and 
Iflnortty  Languagot  Affair* 

Diacrationary  Qrant  Programa: 
Applcation  NoHeaa  EalabMiing 
Cloring  Oalaa  for  Ttranamltlai  of 
Cartain  Flacal  Yaar  1M6  Appflcationa 

AOCNCV:  Department  of  Education. 
ACTION:  Application  notice  establishing 
closing  dates  for  transmittal  of  certain 
nscal  year  1986  applications  under  the 
Bilingual  Education  Act  (Title  VII  of  the 
Elementary  and  Secondary  Education, 
as  amended]. ' 

SUMMARY:  The  purpose  of  these 
application  notices  is  to  inform  potential 
applicants  of  fiscal  and  programmatic 
information  and  closing  dates  for 
transmittal  of  applications  for  awards 
under  certain  programs  administered  by 
the  Department  of  Education. 

Because  of  the  four  percent  statutory 
cap  on  funding  special  alternative 
instructional  programs  and  the 
obligation  to  fund  continuation  awards, 
no  new  special  alternative  instructional 
awards  will  be  made  in  fiscal  year  1986. 

Otganlzation  of  Notice 

This  notice  contains  four  parts.  Part  I 
includes,  in  chronological  order,  a  list  of 
all  closing  dates  for  new  awards 
covered  by  this  notice.  Part  II  consists  of 
individual  application  announcements 
for  each  program  inviting  new 
appUcations.  Part  III  includes,  in 
chronological  order,  a  list  of  all  closing 
dates  for  noncompeting  continuation 
awards  covered  by  this  notice.  Part  IV 
consists  of  individual  announcements 
for  each  program  inviting  noncompeting 
continuation  applications. 

The  budget  estimates  in  the  individual 
application  notices  are  based  on  ciurent 
-  spending  plans,  and  estimates  of 
continuation  costs. 

Instructions  for  Transmittal  of 
Applications 

Applicants  should  note  specifically 
the  instructions  for  the  transmittal  of 
new  and  noncompeting  continuation 
applications  included  below. 

Transmittal  of  Applications 

Applications  for  new  projects  must  be 
mailed  or  hand-deUvered  on  or  before 
the  closing  date  given  in  the  individual 
program  announcements  included  in  this 
document.  Each  late  applicant  for  a  new 
project  will  be  notified  that  its 
application  will  not  be  considered. 

To  be  assured  of  consideration  for 
funding,  applications  for  noncompeting 
continuation  awards  should  be  mailed 
or  hand-delivered  on  or  before  the 


closing  date  given  in  the  individual 
program  announcements  included  in  this 
document.  If  an  application  for  a 
noncompeting  continuation  award  is 
late,  the  Department  of  Education  may 
lack  sufficient  time  to  review  It  with 
other  noncompeting  continuation 
appUcations  and  may  decline  to  accept 
it 

AppUcations  sent  by  mail  must  be 
addressed  to  the  Department  of 
Education,  AppUcation  Control  Center, 
Attention:  (Insert  appropriate  CFDA 
Number),  Washington,  DC  20202. 

Hand-delivered  appUcations  must  be 
taken  to  the  U.S.  Department  of 
Education.  AppUcation  Control  Center, 
Room  3633,  Regional  Office  Building  3, 
7th  and  D  Streets,  SW.,  Washington.  DC. 

The  AppUcation  Control  Center  will 
accept  hand-deUvered  appUcations 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  DC  time)  daUy,  except 
Saturdays,  Sundays,  and  Federal 
holidays. 

Intergovernmental  Review 

The  Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  Part  79,  pertaining  to 
intergovernmental  review  of  Federal 
programs,  apply  to  all  programs 
included  in  this  notice. 

Immediately  upon  receipt  of  this 
notice,  applicants  that  are  governmental 
entities,  including  local  educational 
agencies,  must  contact  the  appropriate 


State  single  point  of  contact  to  find  out 
about,  and  to  comply  with,  the  State's 
process  under  the  Executive  Order. 
AppUcants  proposing  to  perform 
activities  in  more  them  one  State  should 
contact,  immediately  upon  receipt  of  this 
notice,  the  single  point  of  contact  for 
each  State  and  foUow  the  procedures 
estabUshed  in  those  States  under  the 
Executive  Order.  A  Ust  containing  the 
single  point  of  contact  for  each  State  is 
included  in  the  application  package  for 
these  programs. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  conunents  direcUy 
to  the  Department. 

Any  State  process  recommendation 
and  other  conunents  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date  in 
the  program  announcement  to  the 
foUowing  address: 

The  Secretary.  U.S.  Department  of 
Education,  Room  4181  (insert  applicable 
CFDA  No.),  400  Maryland  Ave.,  SW., 
Washington,  DC  20202.  Proof  of  mailing 
will  be  determined  on  the  same  basis  as 
applications. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  appUcation.  Do  not  send 
appUcations  to  the  above  address. 


Part  i-PnoQRAMS  Wrm  Closing  Dates  for  New  Awards  Usteo  in  Chronouxjical  Order 


CFDANa 


I 


84.003A 

B4  003J. 
84.0031.. 
84.0O3N 

84.003n 
84.003Z 
B4.003V 


BJfeigutf  Education:  BMic  Programs— Programa  ol  Transitional  Biingual 
Educalian. 

Bangui  Education:  Family  Englieh  Uteracy  Program 

BMngutf  Education:  Spaoal  Pofxiadona  Program ."-^•• 

BOnguid  Education:  Program  to  tha  Davatopmanl  o«  Inatnjcbanal  MaMrt- 


Bingual  Education 
BSngual  Education 
Bilingual  Education 


Educational  Pareonnal  Training  Program. 

Training  Oavalopmant  Program . 

Snort-Tami  Training  Progr*'" 


Closing  data 


Aug.  4.  1966 


.__A).- 

do_ 


-do.. 


-do- 


Cloaing  data  to 
Strta 

inl6fO0V8fnni#iv 
Iw  www 


Sspl  4.  1966. 

Da 
Do. 
Do. 

Da 
Da 
Do. 


Fart  II — Individual  Announcements  for 
Programs  With  New  Awards  Listed 
Under  Part  I 

84.003A  Bilingual  Education:  Basic 
Programs — Programs  of  Transitional 
Bilingual  Education 

Qosing  Date:  August  4,  1986. 

Programmatic  and  Fiscal  Information 

Applications  are  invited  for  new 
projects  under  the  Programs  of 
Transitional  Bilingual  Education. 

The  Secretary  makes  awards  under 
this  program  to  local  educational 


agencies  (LEAs)  and  institutions  of 
higher  education  applying  jointly  with 
one  or  more  LEAs. 

The  purpose  of  the  awards  is  to 
establish,  operate,  and  improve 
programs  of  transitional  bilingual 
education. 

In  accordance  witii  34  CFR  501.32(b). 
the  Secretary— in  evaluating 
applications  under  the  published 
criteria — distributes  an  additional  15 
points  among  the  factors  Usted  in 
S  501.32(a)  as  foUows: 

(1)  Historically  underserved  (4  points). 

(2)  Relative  need  (4  points). 


(3)  Geographic  distribution  (3  points). 

(4)  Relative  number  and  proportion  of 
children  from  low-income  families  (4 
points). 

It  is  expected  that  awards  under  the 
Programs  of  Transitional  Bilingual 
Education  will  range  bet\yeen 
approximately  $40,000  and  $400,000  for 
use  in  school  year  1986-87. 

However,  these  estimates  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  number 
is  otherwise  specified  by  statute  or 
regulations. 

Project  Period 

An  application  will  be  approved  for  a 
project  period  of  three  years. 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  a  grant  must  be 
mailed  or  hand-delivered  by  August  4, 
1986. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.003A,  Washington,  DC 
20202. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  Bilingual  Education:  Basic 
Programs  regulations  in  34  CFR  Part  501, 
pubUshed  in  this  issue  of  the  Federal 
Register. 

(b)  The  Bilingual  Education:  General 
Provisions  in  34  CFR  Part  500,  published 
in  this  issue  of  the  Federal  Register. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  Parts  74.  75,  77.  78. 
and  79. 

Intergovernmental  Review 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  fiom  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  September 
4, 1986  to  the  appropriate  address  at  the 
beginning  of  this  notice. 

Application  Forms 

AppUcations  are  expected  to  be  ready 
for  mailing  in  June  30. 1986.  A  copy  of 
the  application  package  maybe 
obtained  by  writing  to  the  Programs  of 
Transitional  Bilingual  Education,  Office 
of  Bilingual  Education  and  Minority 
Languages  Affairs,  U.S.  Department  of 
Education,  400  Maryland  Ave.,  SW 
(Room  421.  Reporters  Building). 
Washington,  DC  20202. 


Further  Information 

For  further  information  contact  Dr.  R. 
Cordova,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW  (Room  421,  Reporters 
Building],  Washington.  DC  20202. 
Telephone:  (202)  245-2609. 

Program  Authority:  20  U.S.C  3231(a)(1). 

84. 003/    Bilingual  Education:  Family 
English  Literacy  Program 

Closing  Date:  August  4,  1986. 

Programmatic  and  Fiscal  Information 

The  Secretary  makes  awards  under 
this  program  to  local  educational 
agencies,  institutions  of  higher 
education,  including  junior  or 
community  colleges,  and  private 
nonprofit  organizations.  Eligible 
applicants  may  apply  separately  or 
jointiy. 

The  purpose  of  the  awards  is  to 
establish,  operate,  and  improve  family 
EngUsh  literacy  programs. 

In  accordance  with  34  CFR  525.32(b), 
the  Secretary — in  evaluating 
applications  under  the  published 
criteria — distributes  an  additional  15 
points  among  the  criteria  listed  in 
§  525.32(a)  as  follows: 

(1)  HistoricaUy  underserved  (4  points). 

(2)  Geographic  distribution  (4  points). 

(3)  Need  (4  points). 

(4)  Relative  number  and  proportion  of 
children  from  low-income  families  (3 
points). 

It  is  expected  that  an  average  award 
in  the  Family  English  Literacy  Program 
wiU  be  approximately  $125,000  for  fiscal 
year  1986. 

However,  this  estimate  does  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  imless  that  amount 
is  otherwise  specified  by  statute  or 
regidations. 

Project  Period 

An  application  wiU  be  approved  for  a 
project  period  of  three  years. 

(20  U.S.a  3231(d)(2)) 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  a  grant  must  be 
mailed  or  hand-delivered  by  August  4. 
1986. 

Applications  Delivered  by  Mail 

An  appUcation  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention:  84.003).  Washington.  DC 
20202. 


Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  Bilingual  Education:  Family 
Eiiglish  Literacy  Program  regulations  in 
34  CFR  Part  525,  published  in  this  issue 
of  the  Federal  Register. 

(b)  The  Bilingual  Education:  General 
Provisions  in  34  CFR  Part  500.  published 
in  this  issue  of  the  Federal  Register. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  Parts  74.  75.  77.  78, 
and  79. 

Intergovernmental  Review 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  September 
4, 1986  to  the  appropriate  address  at  the 
beginning  of  this  notice. 

Application  Forms 

Applications  are  expected  to  be  ready 
for  mailing  in  June  30, 1986.  A  copy  of 
the  application  package  may  be 
obtained  by  writing  to  the  Family 
English  Literacy  Program,  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  U.S.  Department  of 
Education.  400  Maryland  Ave.,  SW. 
(Room  421.  Reporters  Building), 
Washington.  DC  20202. 

Further  Information 

For  further  information  contact  Dr. 
Mary  T.  Mahony,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW.  (Room  421, 
Reporters  Building),  Washington.  DC 
20202.  Telephone:  (202)  447-022a 

Program  Authority:  20  U.S.C  3231(a)(5). 

94.003L    Bilingual  Education:  Special 
Populations  Program 

dosing  Date:  August  4,  198& 
Programmatic  and  Fiscal  Information 

AppUcations  are  invited  for  new 
projects  under  the  Special  Populations 
Program. 

Tbe  Secretary  makes  awards  under 
this  program  to  local  educational 
agencies,  institutions  of  higher 
education,  including  junior  and 
community  colleges,  and  private 
nonprofit  organizations.  Eligible 
appUcants  may  apply  separately  or 
jointiy. 

The  purpose  o7  the  awards  is  to 
establish,  operate,  and  improve  bilingual 
preschool  special  education  and  gifted 
and  talented  programs  that  are 
preparatory  or  supplementary  to 
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programs  such  as  those  assisted  under 
Tide  VU. 

In  accordance  with  34  (CFR  526.31(b], 
the  Secretary — in  evaluating 
applications  under  the  pubhshed 
criteria— distributes  an  additional  15 
points  among  the  factors  listed  in 
§  525.32(a]  as  follows: 

(1)  Historically  underserved  (4  points). 

(2)  Geographic  distribution  (4  points). 

(3)  Need  (4  points). 

(4)  Relative  number  and  proportion  of 
children  from  low-income  families  (3 
points). 

It  is  expected  that  the  awards  under 
the  Special  Populations  Program  will 
range  between  approximately  $25,000 
and  $190,000  for  fiscal  year  1986. 

However,  this  estimate  does  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Project  Period 

For  Bscal  year  1986,  an  application 
will  be  approved  for  a  project  period  of 
one  year  only. 

(20  U.S.C  3231(d)(3)) 
Prioritiea 

The  Secretary  will  give  a  competitive 
preference,  in  accordance  with  34  CFR 
75.105{c)(2)(ii),  to  projects  for  preschool 
children  or  for  LEP  children  who  by 
reason  of  outstanding  abilities  are 
capable  of  high  performance  as  stated  in 
34  CFR  526.10  and  526.30(a)  of  the 
,  regulations  published  in  this  issue  of  the 
FcMleral  Register. 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  a  grant  must  be 
mailed  or  hand-delivered  by  August  4, 
1986. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  beN 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.003L.  Washington,  DC 
20202. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  Bilingual  Education:  Special 
Populations  Program  regulations  in  34 
CFR  Part  526,  published  in  this  issue  of 
the  Federal  Register. 

(b)  The  Bilingual  Education:  General 
Provisions  in  34  CFR  Part  500.  published 
in  this  issue  of  the  Federal  Register. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  Parts  74,  75,  77,  78, 
and  79. 


Intergovernmental  Review 

Any  State  process  recommendations 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  September 
4, 1966  to  the  appropriate  address  at  the 
beginning  of  this  notice. 

Application  Forms 

Applications  are  expected  to  be  ready 
for  mailing  in  ]une  30, 1986.  A  copy  of 
the  application  package  may  be 
obtained  by  writing  to  the  Special 
Populations  Program,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education, 
400  Maryland  Ave.,  SW.  (Room  421, 
Reporters  Building),  Washington,  DC 
20202. 

Further  Information 

For  further  information  contact  Ms. 
Barbara  Wells,  OfBce  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW.  (Room  421, 
Reporters  Building),  Washington,  DC 
20202.  Telephone  (202)  732-1840. 

Program  Authority:  20  U.S.C.  3231(a)(e). 

84. 003 N    Bilingual  Education:  Program 
for  the  Development  of  Instructional 
Materials 

Closing  Date:  August  4.  1986. 

Programmatic  and  Fiscal  Information 

Applications  are  invited  for  new 
projects  under  the  Program  for  the 
Development  of  Instructional  Materials. 

The  purpose  of  these  awards  is  to 
establish,  operate,  and  improve 
programs  to  develop  instructional 
materials  in  languages  for  which 
materials  are  commercially  unavailable. 

In  accordance  witii  34  CFR  537.30(b), 
the  Secretary — in  evaluating 
applications  under  the  published 
criteria— <listributes  an  additional  15 
points  among  the  factors  listed  in 
§  525.32(a)  as  follows: 

(1)  Historically  underserved  (4  points). 

(2)  Geographic  distribution  (4  points). 

(3)  Need  (4  points). 

(4)  Relative  number  and  proportion  of 
children  frohj  low-income  families  (3 
points). 

It  is  expected  that  the  awards  under 
the  Program  for  the  Development  of 
Instructional  Materials  will  average 
about  $120,000  for  fiscal  year  1986. 

It  is  expected  that  these  funds  could 
support  2  projects. 

However,  these  estimates  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 


is  otherwise  spedHed  by  statute  or 
regulations. 

Project  Period 

For  Bscal  year  1986.  an  appUcation 
will  be  approved  for  a  project  period  of 
one  year  only. 
(20  U.S.C.  3231(d)(3)) 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  a  grant  must  be 
mailed  or  hand-delivered  by  August  4, 
1986. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  84.003N.  Washington,  DC 
20202. 

Applicable  Regulations 

Regulations  applicable  to  this  pro-am 
include  the  following: 

(a)  The  Bilingual  Education:  Program 
for  the  Development  of  Instructional 
Materials  regulations  in  34  CFR  Part  537. 
published  in  this  issue  of  the  Federal 
Registm. 

(b)  The  Bilingual  Education:  General 
Provisions  in  34  CFR  Part  500,  published 
in  this  issue  of  the  Federal  Renter. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR).  34  CFR  Parts  74.  75,  77.  78, 
and  79. 

Intergovernmental  Review 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comment^  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  September 
4, 1986  to  the  appropriate  address  at  the 
beginning  of  this  notice. 

Application  Forms 

Applications  are  expected  to  be  ready 
for  mailing  in  )une  30, 1986.  A  copy  of 
the  application  package  may  be 
obtained  by  writing  to  the  Program  for 
the  Development  of  Instructional 
Materials,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs.  U.S. 
Department  of  Education,  400  Maryland 
Ave.,  SW.  (Room  421,  Reporters 
Building),  Washington,  DC  20202. 

Further  Information 

For  further  information  contact  Ms. 
Barbara  Wells.  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education. 
400  Maryland  Avenue.  SW.  (Room  421. 
Reporters  Building).  Washington,  DC 
20202.  Telephone:  (202)  732-184a 
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Program  Authority:  20  U.S.C.  3231(aH7). 

84.003R    Bilingual  Education: 
Educational  Personnel  Training 
Program 

Closing  Date:  August  4, 1988. 

Programmatic  and  Fiscal  Information 

Applications  are  invited  for  new 
projects  under  the  Educational 
Personnel  Training  Program. 

The  Secretary  makes  awards  under 
this  program  to  institutions  of  higher 
education. 

The  piupose  of  the  awards  is  to 
establish,  operate,  and  improve  training 
programs  for  educational  personnel 
preparing  to  participate  in,  or  personnel 
participating  in,  the  conduct  of  programs 
for  limited  English  proficient  persons, 
which  shall  emphasize  opportunities  for 
career  development,  advancement,  and 
lateral  mobility,  and  may  provide 
training  to  teachers,  administrators, 
counselors,  paraprofessionals,  teacher 
aides,  and  parents. 

In  accordance  with  34  CFR  561.32(b). 
the  Secretary — in  evaluating 
applications  under  the  published 
criteria — distributes  an  additional  10 
points  among  the  factors  listed  in 
S  561.32(a)  as  follows: 

(1)  Job  placement  and  development  (4 
points). 

(2)  Evidence  of  prior  participant's 
success  in  projects  previously  funded  (2 
points). 

(3)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  (4  points). 

It  is  expected  that  awards  under  the 
Educational  Personnel  Training  Program 
for  fiscal  year  1086  will  range  between 
approximately  $40,000  and  $220,000. 

It  is  estimated  that  these  funds  could 
support  60  projects. 

However,  these  estimates  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
•8  otherwise  specified  by  statute  or 
i-egulations. 

Project  Period 

An  application  may  be  approved  for  a 
project  period  of  one  year  to  three  years. 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  a  grant  must  be 
mailed  or  hand-delivered  by  August  4. 
1986. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  ApphcaUon  Control  Center. 
Attention:  84.003R.  Washington.  DC 
20202. 


Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  Bilingual  Education: 
Educational  Personnel  Training  Program 
regulations  in  34  CFR  Part  561,  published 
in  this  issue  of  the  Federal  RegisteT. 

(b)  The  Bilingual  Education:  General 
Provisions  in  34  CFR  Part  500,  published 
in  this  issue  of  the  Federal  Register. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  ParU  74.  75.  77,  78, 
and  79. 

Intergovernmental  Review 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawdde, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  September 
4, 1988  to  the  appropriate  address  at  the 
beginning  of  this  notice. 

Application  Forms 

Applications  are  expected  to  be  ready 
for  mailing  on  June  30, 1986.  A  copy  of 
the  application  package  may  be 
obtained  by  writing  to  the  Educational 
Personnel  Training  Program,  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Room  421,  Reporters  Building), 
Washington,  DC  20202. 

Further  Information 

For  further  information  contact  Dr. 
Robert  Kelly  Acosta,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education. 
400  Maryland  Avenue,  S.W.  (Room  421. 
Reporters  Building),  Washington.  D.C. 
20202.  Telephone:  (202)  245-2595. 

Program  Authority:  20  U.S.C.  3251(a)(1). 

84.003Z    Bilingual  Education:  Training 
Development  and  Improvement  Program 

Closing  Date:  August  4,  1986. 

Programmatic  and  Fiscal  Information 

Applications  are  invited  for  new 
projects  imder  tiie  Training 
Development  and  Improvement 
Program. 

"Hie  Secretary  makes  awards  under 
this  program  to  institutions  of  higher 
education. 

The  purpose  of  the  awards  is  to 
encourage  reform,  innovation,  and 
improvement  in  applicable  education 
curricula  in  graduate  education,  in  the 
structure  of  the  academic  profession, 
and  in  recruitment  and  retention  of 
higher  education  and  graduate  school 
faculties  as  related  to  programs  for 
limited  English  proficient  persons. 


It  is  expected  that  approximately 
$200,000  will  be  available  for  the 
Training  Development  and  Improvement 
Program  for  fiscal  year  1986. 

It  is  estimated  that  these  funds  could 
support  2  projects. 

However,  these  estimates  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 


Project  Period 

An  application  will  be  approved  for  a 
project  period  of  one  year. 

Closing  Date  for  Transmittal  of 
Applications 

An  appUcation  for  a  grant  must  be 
mailed  or  hand-delivered  by  August  4, 
1986. 

Applications  Delivered  by  Mail 

An  application  delivered  by  mail  must 
be  addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention  84.003Z,  Washington.  DC 
20202. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  Bilingual  Education:  Training 
Development  and  Improvement  Program 
regulations  in  34  CFR  Part  573.  published 
in  this  issue  of  the  Federal  Re^^ter. 

(b)  The  Bilingual  Education:  General 
Provisions  in  34  CFR  Part  500,  published 
in  this  issue  of  the  Federal  Register. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  ParU  74,  75,  77,  78. 
and  79. 

Intergovernmental  Review 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  September 
4, 1986  to  the  appropriate  address  at  the 
beginning  of  this  notice. 

Application  Forms 

Applications  are  expected  to  be  ready 
for  mailing  in  June  30, 198a  A  copy  of 
the  application  package  may  be 
obtained  by  writing  to  the  Training 
Development  and  Improvement 
Program.  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Ave.,  SW  (Room  421,  Reporters 
Building),  Washingtoa  DC  20202. 
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Further  Information 

For  further  information  contact  Ms. 
Arva  lohnson.  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs.  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW  (Room  421. 
Reporters  Building),  Washington.  DC 
20202.  Telephone:  (202)  732-1766. 

Progmm  Authority:  20  U.S.C.  3251(a)(3). 

84.003V   Bilingual  Education:  Short- 
Term  Training  Program 

Closing  Date:  August  4. 1986. 
Programmatic  and  Fiscal  Information 

Applications  are  invited  for  new 
projects  under  the  Short-Term  Training 
Program. 

The  Secretary  makes  awards  under 
this  program  to  State  educational 
agencies  (SEAs),  local  educational 
agencies  (LEAs),  and  institutions  of 
higher  education,  including  junior  or 
community  colleges,  and  private  for- 
profit  or  nonproHt  organizations  which 
apply  after  consultation  with  or  jointly 
with  one  or  more  SEAs  or  LEAs. 

The  purpose  of  the  awards  is  to 
improve  the  skills  of  educational 
personnel  and  parents  participating  in 
programs  for  limited  English  proficient 
persons. 

In  accordance  with  34  CFR  574.33(b). 
the  Secretary — in  evaluating 
applications  under  the  published 
criteria — distributes  an  additional  10 
points  among  the  factors  listed  in 
§  574.33(a)  as  follows: 

(1)  Evidence  of  prior  participant's 
success  in  projects  previously  funded  (5 
points). 

(2)  Evidence  of  demonstrated  capacity 
and  cost  effectiveness  (5  points). 

It  is  expected  that  awards  under  the 
Short-Term  Training  Program  for  fiscal 
year  1986  will  range  between 
approximately  $80,000  and  $140,000. 

It  is  estimated  that  these  funds  could 
support  13  projects. 

However,  these  estimates  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Priorities 

The  Secretary  will  give  a  competitive 
preference,  in  accordance  with  34  CFR 
75.105(c)(2)(ii),  to  projects  which  provide 
training  to  teachers  and  parents  as 
stated  in  34  CFR  574.10  and  574.30  of  the 
regulations  published  in  this  issue  of  the 
Federal  Register. 

Project  Period 

An  application  will  be  approved  for  a 
project  period  of  one  year. 


and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  September 
4, 1986  to  the  appropriate  address  at  the 
beginning  of  this  notice. 

Application  Forms 

Applications  are  expected  to  be  ready 
for  mailing  in  June  3a  1986.  A  copy  of 
the  application  package  may  be 
obtained  by  writing  to  the  Short-Term 
Training  Program.  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education. 
400  Maryland  Ave.,  SW  (Room  421, 
Reporters  Building).  Washington.  DC 
20202. 


Closing  Date  for  Transmittal  of 
Applications 

An  application  for  a  grant  must  be 
mailed  or  hand-delivered  by  August  4. 
1988. 
Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  AppHcation  Control  Center. 
Attention:  84.003V,  Washington,  DC 
20202. 
Applicable  Regulations 

Regulations  appUcable  to  this  program 
include  the  following: 

(a)  The  Bilingual  Education:  Short- 
Term  Training  Program  regulations  in  34 
CFR  Part  574,  published  in  this  issue  of 
the  Federal  Register. 

(b)  The  Bilingual  Education:  General 
Provisions  in  34  CFR  Part  500,  published 
in  this  issue  of  the  Federal  Register. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  in  34  CFR  Parts  74,  75,  77,  78, 
and  79. 
Intergovernmental  Review 

Any  state  process  recommendation 

I  Part  III -Programs  With  Closinq  Dates  for  Noncompetinq  Co^4TlNUA^ONS  Listed  in 

Chronoloqical  Order 


Further  Information 

For  further  information  contact  Mr. 
Ramon  Chavez.  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education. 
400  Maryland  Avenue,  SW  (Room  421 
Reporters  Building),  Washington,  DC 
20202.  Telephone:  (202)  245-2595. 

Program  Authority:  20  U.S.C.  3251(aK4). 
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Part  rv — Individual  Announcements  for 
Programs  With  Noncompeting 
Continuations  Listed  in  Part  III 

84.003B    Bilingual  Education:  Basic 
Programs — Programs  of  Transitional 
Bilingual  Education 

Closing  Date:  August  4, 1988. 

Programmatic  Information 

Continuation  Applications 

Applications  are  invited  for 
noncompeting  continuation  awards 
under  the  Programs  of  Transitional 
Bilingual  Education. 

Current  recipients  of  grants  under  this 
program  that  have  one  or  more  year(8) 
remaining  of  an  approved  multi-year 
project  period  may  request  continuation 
of  their  present  projects. 

The  purpose  of  the  awards  is  to 
establish,  operate,  and  improve 


programs  of  transitional  bilingual 
education. 

Applicants  must  amend  their 
applications  to  conform  with  the  new 
program  regulations  published  in  this 
issue  of  the  Federal  Register.  For 
example,  in  order  to  be  eligible  for 
support,  an  applicant  must  ensure  that 
its  project  complies  with  the 
requirements  of — 

34  CFR  500.4  (Definitions  of  "Limited 
English  proficient"  and  "Native 
language"); 

34  CFR  500.50-500.52  and  34  CFR 
501.25  (Evaluation  plan); 

34  CFR  501.11  (Capacity  building 
plan); 

34  CFR  501.20(b)(1)  and  (3)  (Qualified 
personnel  and  parent  advisory 
committee  assurances):  and 

34  CFR  501.40  (Parent  information). 
(20  U.S.C.  3223(a)(1),  (2).  (c),  3231,  3243) 


Renewal  Applications 

Renewal  applications  are  also  invited 
under  the  Programs  of  Transitional 
Bilingual  Education  for  applicants 
originally  selected  for  funding  in  fiscal 
year  1983. 

In  order  to  be  eligible  for  renewal 
awards,  applicants  must  meet  the 
requirements  in  section  721(d)(1)(C)  of 
Title  VU  and  34  CFR  501.34  of  the 
regulations,  and  amend  their 
applications  to  comply  with  all  of  the 
requirements  in  the  Continuation 
Applications  section  of  this  notice. 

As  required  in  34  CFR  501.34(b)  of  the 
regulations,  renewal  applicants  must 
demonstrate  in  their  renewal  appHcation 
to  the  satisfaction  of  the  Secretary 
that— 

1.  The  project  complies  with  all 
applicable  requirements  in  Title  VII  and 
in  the  regulations  governing  the 
program; 

2.  The  project  has  made  substantial 
and  measurable  progress  in  achieving 
the  specific  educational  goals  contained 
in  its  approved  application,  including . 
progress  in — 

(i)  Meeting  the  objectives  established 
in  its  approved  application;  and 

(ii)  Successfully  carrying  out  the 
provisions  in  the  application  (as 
approved  under  the  1983  regulations  in 
34  CFR  501.30(g)(1983))  for  building 
capacity  to  continue  the  project  when 
Federal  funding  is  reduced  or  no  longer 
available;  and 

3.  There  is  a  continuing  need  for  the 
project. 

(20  U.S.C  3231(d)(1)(C)) 

Closing  Date  for  Transmittal  of 
Applications 

To  be  assured  of  consideration  for 
funding,  appUcations  for  noncompeting 
continuation  awards  and  renewal 
awards  should  be  mailed  or  hand- 
delivered  by  August  4. 1986. 

If  the  application  is  late,  the 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
applicatioos  for  noncompeting 
continuations  and  renewal  awards  and 
may  decline  to  accept  it 

Applications  delivered  by  Maih 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention:  M:003a  Washington.  DC 
20202. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  Bilingual  Education:  Basic 
Programs  regolationa  in  34  CFR  Part  501. 


published  in  this  issue  of  the  Federal 
Register. 

(b)  The  Bilingual  Education:  General 
Provisions  in  34  CFR  Part  500,  published 
in  this  issue  of  the  Federal  Register. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  Parts  74,  75,  77,  78. 
and  79. 

Intergovernmental  Review 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  September 
4, 1986  to  the  appropriate  address  at  the 
beginning  of  this  notice. 


Further  Information 

For  further  information  contact  Dr.  R. 
Cordova,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW  (Room  421,  Reporters 
Building).  Washington,  DC  20202. 
Telephone  (202)  245-2609. 

Program  Authority:  20  U.S.C,  3221-3262. 

84.003D    Bilingual  Education:  Basic 
Programs — Programs  of  Developmental 
Bilingual  Education 

Closing  Date:  August  4, 1986. 

Programmatic  Information 

Applications  are  invited  for 
noncompeting  continuation  awards 
under  the  Program  of  Developmental 
Bilingual  Education. 

Current  recipients  of  grants  under  this 
program  that  have  one  or  more  year(8) 
remaining  of  an  approved  multi-year 
project  period  may  request  continuation 
of  their  present  projects. 

The  purpose  of  the  awards  is  to 
establish,  operate,  and  improve 
programs  of  developmental  bilingual 
education. 

Applicants  m'ust  amend  their 
applications  to  conform  with  the  new 
program  regulations.  For  example,  the 
applicant  must  ensure  that  its  project 
complies  with  the  requirements  of— 

34  CFR  500.4  (Definitions  of  "Limited 
English  proficient"  and  "Native 
language"); 

34  CFR  500.50-500.52  and  34  CFR 
501.25  (Evaluation  plan); 

34  CFR  501. 11  (Capacity  building 
plan); 

34  CFR  501.20(b)(1)  and  (3)  (Qualified 
personnel  and  parent  advisory 
committee  assurances):  and 

34  CFR  501.40  (Parent  information). 

20  U.8.C  S2XS(«N1).  (2).  (c).  S2S1,  S24S) 


Closing  Date  For  Transmittal  of 
Applications 

To  be  assured  of  consideration  for 
funding,  applications  for  noncompeting 
continuation  awards  should  be  mailed 
or  hand-delivered  by  August  4, 1986. 

If  the  application  is  late,  the 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
applications  for  noncompeting 
continuations  and  may  decline  to  accept 
it. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.003D,  Washington.  DC 
20202. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  Bilingual  Education:  Basic 
Programs  regulations  in  34  CFR  Part  501. 
published  in  this  issue  of  the  Federal 
Register. 

(b)  The  Bilingual  Education:  General 
Provisions  in  34  CFR  Part  500,  published 
in  this  issue  of  the  Federal  Register. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR).  34  CFR  Parts  74,  75,  77,  78. 
and  79. 

Intergovernmental  Review 

Any  State  process  recommendation 
and  other  comments  subipitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  September 
4. 1966  to  the  appropriate  address  at  the 
beginning  of  this  notice. 

Further  Information 

For  further  information  contact  Mr. 
Terrence  Sullivan,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education. 
400  Maryland  Avenue,  SW.  (Room  421, 
Reporters  Building),  Washington,  DC 
20202.  Telephone  (202)  245-2609. 

Program  Authority:  20  U.S.C.  3221-3262. 

84.003F   Bilingual  Education:  Basic 
Programs— Special  Alternative 
Instructional  Programs 

Closing  Date:  August  4. 1966. 
Programmatic  Information 

Applications  are  Invited  for 
noncompetiitg  continuation  awards 
under  the  Special  Alternative 
Instructional  Program. 

Current  recipients  of  grants  under  this 
program  tiiat  have  one  or  more  year(s) 
remaining  of  an  approved  multi-year 
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project  period  may  request  continuation 
of  their  present  projects. 

The  purpose  of  the  awards  is  to 
establish,  operate,  and  improve  special 
alternative  instructional  programs. 

Applicants  must  amend  their 
applications  to  conform  with  new 
program  regulations  published  in  this 
issue  of  the  Federal  Register.  For 
example,  in  order  to  be  eligible  for 
support,  an  applicant  must  ensure  that 
its  project  complies  with  the 
requirements  of — 

34  CFR  500.4  (Definitions  of  "Limited 
English  proficient"  and  "Native 
language"); 

34  CFR  500.50-500.52  and  34  CFR 
501.25  (Evaluation  plan): 

34  CFR  501.11  (Capacity  building 
plan); 

34  CFR  501.20(b)  (1)  and  (3)  (Qualified 
personnel  and  parent  advisory 
commitee  assurances);  and 

34  CFR  501.40  (Parent  information). 

(20  U.S.C  3223(a)  (1).  (2).  (c),  3231.  3243) 

Closing  Date  for  Transmittal  of 
Applications 

To  be  assured  of  consideration  for 
funding,  applications  for  noncompeting 
continuation  awards  should  be  mailed 
or  hand-delivered  by  August  4, 1986. 

If  the  application  is  late,  the 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
applications  for  noncompeting 
continuations  and  may  decline  to  accept 
it. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.003F,  Washington.  DC 
20202. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  Bilingual  Education:  Basic 
Program  regualtions  in  34  CFR  Part  501. 
published  in  this  issue  of  the  Federal 
Register. 

(b)  The  Bilingual  Education:  General 
Provisions  in  34  CFR  Part  500.  published 
in  this  issue  of  the  Federal  Register. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR).  34  CFR  Parts  74.  75.  77,  78. 
and  79. 

Intergovernmental  Review 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  September 


4. 1986  to  the  appropriate  address  at  the 
beginning  of  this  notice. 

Further  Information 

For  further  information  contact  Mr. 
Robert  Trifiletti.  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.  (Room  421, 
Reporters  Building),  Washington.  DC 
20202.  Telephone  (202)  245-2609. 

Program  Authority:  20  U.S.C.  3221-3262. 

84. 003K    Bilingual  Education:  Family 
English  Literacy  Program 

Closing  Date:  July  30, 1986. 

Programmatic  Information 

Applications  are  invited  for 
noncompeting  continuation  awards 
under  the  Family  English  Literacy 
Program. 

Current  recipients  of  grants  under  this 
program  that  have  one  or  more  year(s) 
remaining  of  an  approved  multi-year 
project  period  may  request  continuation 
of  their  present  projects. 

The  purpose  of  the  awards  is  to 
establish,  operate,  and  improve  family 
English  literacy  programs. 

Applicants  must  amend  their 
applications  to  conform  with  the  statute 
and  new  program  regulations  in  order  to 
be  eligible  for  support  These  include, 
for  example,  34  CFR  500.50-500.52,  and 
525.21  (Evaluation  plan). 
(20  U.S.C  3243) 

Closing  Date  for  Transmittal  of 
Applications 

To  be  assured  of  consideration  for 
funding,  applications  for  noncompeting 
continuation  awards  should  be  mailed 
or  hand-delivered  by  July  30, 1986. 

If  the  application  is  late,  the 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
applications  for  noncompeting 
continuations  and  may  decline  to  accept 
it. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.003K.  Washington.  DC 
20202. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  Bilingual  Education:  Family 
En^sh  Literacy  Program  regulations  in 
34  CFR  Part  525,  published  in  this  issue 
of  the  Federal  Register. 

(b)  The  Bilingual  Education:  General 
Provision  in  34  CFR  Part  50a  published 
in  this  issue  of  the  Federal  Register. 


(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR).  34  CFH  Parts  74,  75,  77,  78, 
and  79. 

Intergovernmental  Review 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  September 
2. 1986  to  the  appropriate  address  at  the 
beginning  of  this  notice. 

Further  Information 

For  further  information  contact  Dr. 
Mary  T.  Mahony.  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education. 
400  Maryland  Avenue,  SW.  (Room  421. 
Reporters  Building).  Washington.  DC 
20202.  Telephone  (202)  447-9228. 

Program  Authority:  20  U.S.C  3221-3282. 

84.003S    Bilingual  Education: 
Educational  Personnel  Training 
Program 

Closing  Date:  July  30. 1986. 

Programmatic  Information 

Applications  are  invited  for 
noncompeting  continuation  awards 
under  the  Educational  Personnel 
Training  Program. 

Current  recipients  of  grants  under  this 
program  that  have  one  or  more  year(s) 
remaining  of  an  approved  multi-year 
project  period  may  request  continuation 
of  their  present  projects. 

The  purpose  of  the  awards  is  to 
establish,  operate,  and  improve  training 
programs  for  educational  personnel 
preparing  to  participate  in,  or  personnel 
participating  in,  the  conduct  of  programs 
for  limited  English  proficient  persons, 
wliidi  shall  emphasize  opportunities  for 
career  development,  advancement,  and 
lateral  mobility,  and  may  provide 
training  to  teachers,  administrators, 
counselors,  paraprofessionals,  teacher 
aides,  and  parents. 

Applicants  must  amend  their 
appUcations  to  conform  with  the  new 
program  regulations.  For  example,  in 
order  to  be  eligible  for  support,  an 
applicant  must  ensure  that  its  project 
complies  v«th  the  requirements  of — 

34  CFR  561.20  (Parent  advisory 
committee);  and 
34  CFR  561.41  (Financial  assistance). 

Closing  Date  for  Transmittal  of 
Applications 

To  be  assured  of  consideration  for 
funding,  applications  for  noneompeting 
continuation  awards  should  be  mailed 
or  hand-delivered  by  July  30. 1986. 


If  the  application  is  late,  the 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
applications  for  noncompeting 
continuations  and  may  decline  to  accept 
it. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.003S.  Washington.  DC 
20202. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  Bilingual  Education: 
Educational  Personnel  Training  Program 
regulations  in  34  CFR  Part  561.  published 
in  this  issue  of  the  Federal  Register. 

(b)  The  Bilingual  Education:  General 
Provisions  in  34  CFR  Part  500,  published 
in  this  issue  of  the  Federal  Register. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  Parts  74.  75,  77,  78, 
and  79. 

Intergovernmental  Review 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  September 
2, 1986  to  the  appropriate  address  at  the 
beginning  of  this  notice. 

Further  Information 

For  further  information  contact  Dr. 
Robert  Kelly  Acosta,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.  (Room  421, 


Reporters  Building),  Washington,  DC 
20202.  Telephone  (202)  245-2595. 

Program  Authority:  20  U.S.C.  3221-3262. 

84.003W    Bilingual  Education:  Short- 
Term  Training  Program 

Closing  Date:  July  30, 1986. 
Programmatic  Information 

Applications  are  invited  for 
noncompeting  continuation  awards 
under  the  Short-Term  Training  Program. 

Current  recipients  of  grants  under  this 
program  that  have  one  or  more  year(s) 
remaining  of  an  approved  multi-year 
project  period  may  request  continuation 
of  their  present  projects. 

The  purpose  of  the  awards  is  to 
improve  the  skills  of  educational 
personnel  and  parents  participating  in 
programs  for  limited  English  proficient 
persons. 

Grantees  that  are  institutions  of 
higher  education  or  private  nonprofit  or 
for-profit  organizations  applying  after 
consultation  with  one  or  more  LEAs  or 

an  SEA  must  comply  with  the     

consultation  requirements  in  34  CFR 
574.20. 

Closing  Date  for  Transmittal  of 
Applications 

To  be  assured  of  consideration  for 
funding,  applications  for  noncompeting 
continuation  awards  should  be  mailed 
or  hand-delivered  by  July  30, 1986. 

If  the  application  is  late,  the 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
applications  for  noncompeting 
continuations  and  may  decline  to  accept 
it. 

Applications  Delivered  by  Mail 
An  application  sent  by  mail  must  be 


addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  84.003W,  Washington,  DC 
20202. 

Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  The  Bilingual  Education:  Short- 
Term  Training  Program  regulations  in  34 
CFR  Part  574,  published  in  this  issue  of 
the  Federal  Register. 

(b)  The  Bilingual  Education:  General 
Provisions  in  34  CFR  Part  500,  published 
in  this  issue  of  the  Federal  Register. 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  Parts  74,  75,  77, 78, 
and  79. 

Intergovernmental  Review 

Any  State  process  recommendation 
and  other  comments  submitted  by  a 
State  single  point  of  contact  and  any 
comments  for  State,  areawide,  regional, 
and  local  entities  must  be  mailed  or 
hand-delivered  by  September  2, 1988  to 
the  appropriate  address  at  the  beginning 
of  this  notice. 

Further  Information 

For  further  information  contact  Mr. 
Ramon  Chavez,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.  (Room  421, 
Reporters  Building),  Washington,  EKZ 
20202.  Telephone  (202)  245-2595. 

Program  authority:  20  U.S.C  3221-3262. 

Dated:  June  13. 1986. 
William  |.  Bennett 
Secretary  of  Education. 
[PR  Doc.  86-13731  Filed  6-16-86;  8:45  am] 
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Part  IV 

Department  of 
Health  and  Human 
Services 


Food  and  Drug  Administration 


21  CFR  Parts  20  et  al. 

Food  for  Human  Consumption;  Final 

Rules  and  Proposed  Rules 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  20  and  110 

(Docfcat  No.  7SN-0296] 

Current  Good  Manufacturing  Practice 
in  Manufacturing,  Padcing,  or  Holding 
Human  Food;  Revised  Current  Good 
Manufacturing  Practices 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


;  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  that  revises  the  current  good 
manufacturing  practice  (CGMP)  ^ 

regulations  for  human  foods.  The 
primary  purpose  of  the  revision  is  to 
establish  new,  updated,  or  more  detailed 
provisions  for  the  food  industry  to  help 
ensure  a  safe  and  sanitary  food  supply. 

dates:  This  final  rule  will  become 
effective  on  December  16, 1986; 
comments  by  August  18, 1986. 
AODMESS:  Written  comments  to  the 
Doclcets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Prince  G.  Harrill,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-210).  Food 
and  Drug  AdministratioB,  200  C  St  SW., 
Washington,  DC  20204.  202-485-0097. 

SUPPLEMBTTAflV  MFOMUITIONC 


To  gather  information  and  opnions  on 
the  imiwel  of  the  proposed  reyisMm. 
FDA  also  kriri  hearings  in  Chicago.  IL. 
on  September  11. 1979.  in  San  Ptancisco, 
CA,  on  October  3, 1979.  and  in  Atlaata, 
GA.  on  October  24, 1979.  Approjdmateiy 
250  persons  attended  the  3  heanogs.  Of 
the  roughly  50  persons  who  made 
presentations  at  the  hearings,  nearly 
two-thirds  represented  small  businesses. 
Because  FDA  was  particularly 
interested  in  the  impact  that  the  revised 
regulations  would  have  on  small 
businesses,  the  agency  solicited 
comments  from  small  businesses  and 
trade  associations  representing  small 
businesses.  The  hearings  resulted  m  a 
voluminous  hearing  record. 

In  addition  to  the  comments  received 
at  the  hearings,  FDA  has  received  132 
written  communications  reflectiBg  the 
comments  of  suppliers,  manufactareis 
and  processors,  to'ade  associationst 
operators  of  small  businesses, 
consumers,  and  other  interested 
persons. 

ts 


History 

In  the  Federal  Re^ster  of  June  8, 1979 
(44  FT*  33238),  FDA  published  a  proposal 
to  revise  the  current  good  manufacturing 
practice  (CGMP)  re^atkras  for  the 
manufacturing,  processing,  packing,  and 
holding  of  human  foods,  the  umbrella 
CGMP  regulations  (21  CFR  Part  IK^. 
FDA  sought  to  establish  new,  updated, 
and  more  detailed  CGMP  provisions 
concerning  food  industry  personnel; 
plants  and  grounds;  sanitary  facilities, 
controls,  and  operations;  equipment  and- 
utensils;  processes  and  controls;  product 
coding;  warehousing  and  distribution; 
recordkeeping;  and  natural  or 
unavoidable  defect  levels.  FDA 
designed  the  proposed  revision  of  the 
umbrella  CGMP  regulations  to  address 
the  problems  associated  with  foods  for 
which  specific  CGMP  regulations  had 
not  been  promulgated  and  thus  better 
ensure  the  production  of  safe  and 
sanitary  foods.  FDA  provided  a  period 
of  204  days,  ending  on  December  31, 
1979,  for  the  filing  of  comments  on  the 
proposed  revision. 


Revision  in  Response  to  Got 

The  comments  on  the  1979  proposal 
including  those  received  at  the  hearmgs, 
suggested  revisions  of  practically  every 
section  of  the  proposed  rule.  In 
response,  FDA  has  adopted  many  of 
these  suggestTons  in  the  regulatioit. 

The  most  significant  revision  responds 
to  comments  concerned  the  proposed 
requirements  for  coding  and 
rccordkcepmg.  The  vast  majority  of 
these  coauaents  questioned  the  seed  for 
these  requiremeBts  for  segments  of  the 
feed  indastiy  tiiat  contend  (1)  tiieir 
products  pose  little  or  no  risk  tv  ttie 
puUic  health  and  (2)  their  prodacts,  in 
the  rare  eveat  a  risk  arose,  coidd  be 
removed  from  the  market  expei^oasly 
and  effectively  without  the  need  to 
csmplj  w^  tihe  costly  proposed 
requirements.  Most  comments  also 
pointed  out  that  the  cos^  of  cocfing  and 
recordkeeping  would  be  excessive, 
especially  to  small  businesses. 

To  evaluate  more  fully  the  validity  of 
industry's  coranents  concerning  the  cost 
of  the  proposed  regulations,  FDA 
contracted  for  a  study  of  compKance 
costs  associated  with  the  1979  proposal 
as  FDA  then  had  considered  modifying 
the  proposal  in  response  to  coiaments. 
The  study  was  conducted  by  ICF,  Inc.. 
Washington,  DC.  and  is  part  of  tiH 
record  of  this  proceeding.  ICF  concluded 
that  total  compliance  costs  were  $81 
million.  The  costs  were  primarily 
attributable  to  the  proposed 
recordkeeping  ($76  million)  and 
($4.5  million)  provisions.  (Costs  i 
adjusted  to  represent  1985  dollar 
also  found  that  95  percent  of  the 
manufacturers  sampled  and  93 


■IfCP 


of  the  small  manufacturers  sampled 
vMre  already  coding  their  products 
safficiently  to  be  in  compliance  with  the 
proposed  regulation.  The  recordkeeping 
OBsts  would  have  been  high  because, 
although  all  manufacturers  have 
detailed  records,  few  have 
recordkeeping  systems  based  on  lot 
numbers  which  the  proposed  regulation 
would  have  required. 

Tfe  purpose  of  proposing  coding  and 
recordkeeping  was  to  facilitate  a 
BBsnufacturer's  recall  of  suspect 
ptoducts  in  case  such  a  recall  was 
recommended  by  FDA.  Although  such 
■formation  is  potentially  useful  in 
determining  the  production  time  period 
whick  is  effected  by  a  recall,  thereby 
ynitiag  manufacturers'  risk  exposure,  it 
is  not  needed  to  protect  consumers  from 
psoducts  that  have  been  purchased  but 
■ot  ingested.  Furthermore,  all 
aianufacturers  either  currently  code  all 
their  products  or  keep  shipping  records 
in  the  ordinary  course  of  business,  or  do 
both.  As  these  sources  can  provide  most 
of  the  information  which  would  have 
been  required  in  the  proposed  rule,  and 
an  of  the  information  needed  for  a 
recall,  it  is  not  necessary  to  impose 
c^ier  economically  burdensome 
recordkeeping  requirements.  This 
decision  will  save  manufactiu^rs  and 
consumers  approximately  $80.5  million 
annually  (1985  dollars)  in  foregone  costs, 
costs  which  would  have  been  incurred  if 
the  regulation  had  gone  forward  as 
pnpoeed  in  the  notice  of  proposed 
ndemaking. 

For  consumer  protection,  the  most 
^ective  safeguard  is  product,  not  lot, 
kfentification  and  swift  dis&emination  of 
soch  information  by  mass  media.  These 
■echanisms  will  in  no  way  be 
eompromised  by  the  deletion  of  coding 
sad  recordkeeping  requirements. 

In  addition,  the  products  most  likely 
to  involve  risk  of  recall  (low  acid  food) 
ate  already  subject  to  coding  and 
recordkeeping  requirements. 

Accordingly,  because  industry 
voluntarily  codes  and  keeps  records 
adequate  for  consumer  protection,  FDA 
has  decided  not  to  require  coding  or 
recordkeeping.  FDA,  after  reviewing 
conmeats  and  the  ICF  study,  has 
concluded  that  an  industry  confronted 
with  Utile  hkelihood  of  recalls  of 
products  subject  to  the  proposed  rule 
could  decide  that  removal  of  all 
offending  products  from  the  market  in 
tbe  presence  of  a  recall  would  protect 
Ike  public  health  and  would  be  more 
cast  effective  than  maintaining  records 
aad  oedng  products.  On  the  other  hand, 
aa  indualry  confronted  with  a  high 

■ey  of  recalls  or  with  the  apparent 
ial  for  in&equent,  but  serious 
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contaminalion  of  s  hraitcd  quantity  of 
product,  could  dcdde  that  coding  and 
recordkeeping  are  essential  to 
accon^lishing  a  recalL  Unda  either 
option,  the  pi^lic  would  be  protected 
and  industry  wonld  have  the 
opportunity  to  decide  which  recall 
strategy  is  appropriate. 

Nevertheless,  FDA  encourages  firms 
to  code  their  products  asd  to  maintaia 
appropriate  records.  FDA  also  reserves 
the  option  to  reconsider  this  decision  if 
future  evidence  mdicates  the  cost 
effectiveness  of  mandatory  coding  and 
recordkeeping. 

Because  FDA  is  not  requiring  coding 
or  recordkeeping  in  the  final  rule.  FHA 
will  not  discuss  in  this  preamble  the 
detailed  comments  received  on  these 
topics. 

FDA  has  decided  to  publish  a  final 
rule  instead  of  a  tentative  final  rule  or 
revised  proposal.  The  final  rule  is  "in 
character  with  die  original  scheme" 
[South  Terminal  Corp.  v.  EPA.  504  F.2d 
646,  658  (Ist  Ch-.  1974))  and  contains 
changes  that  are  "logical  outgrowths"  of 
the  comments  received  in  response  to 
the  proposal  [AFL-CIO  v.  Marshall,  017, 
F.2d  636,  676  (D.C.  Clr.  1979)).  Thus,  FDA 
concludes  that  to  nsee  a  tentative  final 
rule  or  •  revised  proposal  is  not 
necessary  because  it  has  provided  the 
public  "a  reosonatfie  and  meanii^ftt) 
opportunity  to  particifMte  in  the 
rulemaking  process"  {McCiithch  Gas 
Processing  Carp-  v.  Depcrtmeat  of 
Energy,  (EaF.2d  1216, 1221  (Bn.  AppL 
1981)}. 

AUboH^  FDA  is  publishifig  a  final 
rule,  U  is  providing  a  ccnuneit  period.  If 
FDA  decides  on  the  basis  of  the 
comments  received  that  any  changes  in 
the  final  rule  are  necessary,  it  will 
pubDsb  these  changes  in  the  Federal 
Register. 

Costs 

The  industrywide  compliance  costs 
associated  with  this  final  rule  would  be 
between  $272,000  and  $623,000  per  year. 
These  costs  are  for  tbe  installation  and 
maintenance  of  tempemtsre  indicating 
thermometers  in  industries  where  food 
products  or  processing  techniques  would 
alloiv  the  growth  of  microorganisms. 
The  agency  concludes  that  this  rule  is 
not  a  "taafor"^  rule  onder  Executive 
Order  12291  and  that  it  does  not  impose 
a  significant  burden  on  small 
businesses.  No  rscor^eeping  or 
reporting  requireneats  sre  associated 
with  tke  final  rule. 

General  Commenta 

1.  Sevoal  coDiasanls  ■sggiitiit  that 
the  proposed  omfaretta  CGKff 
regilaftiaBa  be  withdrawn  because 
specific  legislation  affecting  tke  food 


industry  was  before  Congress  and  may 
become  law. 

FDA  brieves  it  inappropriate  to  await 
enactment  of  new  legislation.  Of  course, 
if  new  legislation  is  enacted,  FDA  will 
make  appropnafe  changes  in  the 
regulations. 

2.  Several  connnents  questioned 
whether  FDA  inspectors  would  interpret 
the  umbrella  CGMP  regulations 
differently  for  different  food-processing 
operations  or  industries.  Some 
comments  expressed  concern  that 
inspectors  might  find  violations  of 
regulations  that  were  not  sp;^cable  to  a 
particular  processor  or  industry.  One 
comment  offered  to  assist  FDA  in 
training  its  personnel  in  specific  food- 
processing  methods. 

FDA  has  an  agency  review  procedure 
to  ensure  thai  any  corrective  action  . 
recommended  by  investigators  is  in 
accordance  with  agency  policy  and  that 
a  regulation  has  been  properly 
interpreted  before  regulatory  action  is 
taken.  FDA  has  trained,  and  will 
continue  to  train,  appropriate  fiersoimel 
to  understand  and  interpret  the  umbrella 
CGMP  regulations  properly.  In  the  past, 
industry  kas  been  helpful  in  aidiitg  in 
training  FDA  personnel,  and  FDA  hopes 
that  this  cooperation  wilt  continue. 

3,  Several  comments  expressed  the 
opinion  that  FDA  had  not  fairly 
considered  the  wide  array  of 
manufactured  foods  sffected  by  the 
revised  ombretla  CGMP  regulations. 

FDA  believes  that  the  agency  did 
consider  the  wide  array  of  foods,  then 
decided  that  revising  the  imibrella 
CGMP  regulations  is  more  efficient  than 
issuing  repetitive  proposed  and  final 
regcdatiana  on  specific  food  industries. 

4.  Many  comments  snggested  that 
broad  or  general  performance  standards 
that  allowed  for  innovation  in  achieving 
the  desired  result  would  be  more  useful 
to  the  food  industry  than  specific 
mandated  techniques.  Several 
comments  suggested  that  the  umbrella 
CGMP  regulations  be  rewritten  as  a 
series  of  suggested  guidelines,  and  that 
the  "shalls"  be  changed  to  "shoulds." 
becaase  die  regulations  are  intended  to 
be  a  broad  perfonaaace  standard  for  the 
entire  food  industry.  Other  comments 
stated  dtat  several  sections  were  too 
general  and  interpretation  of  the  intent 
would  be  impossible. 

FDA  agrees,  n  part  with  tbe 
commsirts.  FDA  considers  die  CGMP 
legutations  to  have  a  twofold  purpose: 
(1)  To  provide  gniduice  on  how  to 
reduce  insanitary  manvfacturiag 
practices  waA  on  kow  to  protect  against 
food  becoming  contaiafciatad;  aad  (2)  to 
state  explkil.  obfectiva  tsqatircnients 
that  enaUe  industry  to  know  «4wt  FDA 
eapacts  whan  an  investigator  visits  one 


of  its  plants.  The  agency  has  critically 
reviewed  each  provision  of  fee 
regulations  to  determine  which 
provisions  should  be  mandatory  and 
thereby  earn,'  the  force  and  effect  of 
law.  Wherever  possible  FDA  has 
structured  the  regulations  to  provide 
general  guidance  to  industry  for 
ensuring  the  maintenance  of  good 
sanitary  practices  in  the  manufacturing, 
packing  and  holding  of  food.  The 
agency  believes  that  several  provisions 
of  the  regulstinns  are  necessary  to 
ensure  the  maintenance  of  good  sanitary 
practices  and,  therefore,  that  these 
provisions  should  be  made  mandatory. 
5.  A  number  of  comments  requested 
that  the  umbrella  CGMP  regulations  be 
piinled  in  two  type  faces  to  allow 
industry  and.  FDA  inspectors  to 
differentiate  more  easily  between  the 
"shoulds"  or  general  guidelines,  and  the 
"shalls"  ot  mandatary  requirements. 

IW  C^ce  of  the  Federal  Register  is 
unable  to  accommodate  this  request 
Therefore,  die  umbrella  CGMP 
regulatioBs  are  not  ptmted  in.  two  type 
faces. 

t.  Ntanerous  comments  requested  that 
the  term  "prevent  cootanunation"  be 
changed  to  "mininnze  contamination"  or 
"minimize  die  potential  for 
contaaasiation "  or  other  similar  words 
in  various  parts  of  the  regulations. 
FDA  agrees  and  has  changed  the 
wording  to  reflect  that  the  regulations 
are  designed  to  protect  against  or  to 
minimize  the  coirtamination  of  food.  See 
the  response  to  comment  125. 

7.  Several  comments  asserted  that 
suggestions,  lists  of  processes, 
analytical  tests,  and  other  enumerated 
techniques  make  the  regulations 
confitsfng  because  they  do  not 
encompass  all  the  possible  relevant 
options.  Ttese  comments  requested  that 
illustrative  examples  be  deleted  from 
the  regulations. 

The  use  throughout  the  regulations  of 
prefatory  phrases  such  ss  "tndudes,  but 
not  limited  to,"  "may  be  accomplished 
by,"  and  "including"  estabhsbes  that  tbe 
enumerated  items  are  vaaX  all  inclusive. 
The  aseof  a  suggested  technique  is  not 
required.  Pot  these  reasons,  FDA  is 
retainiag  in  the  final  rate  most  of  Iks 
lists  of  examples. 

8.  Several  comments  suggested  that 
the  regulations  place  jester  emphasis 
on  Federal  and  State  agency 
coorcfeation  to  help  achieve  more 
uniform  guidelines  and  requirements  for 
the  food  indestry.  One  comment 
expressed  cuHcetn  that  FDA  did  not 
expmd  the  pre&ninary  draft  review 
procedures  to  include  State  food  control 
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FDA  agrees  that  interagency 
coordination  is  important  in  the 
■  development  of  CGMP  regulations  for 
any  regulated  commodity.  Prior  to 
pubUshing  this  final  rule,  FDA  submitted 
preliminary  drafts  for  review  and 
comment  to  the  Department  of 
Agricultiue  and  the  Department  of 
Commerce.  FDA  included 
recommendations  hotn  these  agencies  in 
the  proposal.  However,  FDA  did  not 
submit  a  preliminary  draft  of  the  final 
rule  to  State  food  regulatory  agencies 
because  21  CFR  20.81  provides  that  if  a 
preliminary  draft  of  a  regulation  is  made 
available  to  persons  outside  of  Federal 
agencies,  it  must  then  be  made  available 
to  all  interested  persons.  FDA  believes 
that  the  comment  period  for  the 
proposal  was  sufficient  for  all  interested 
persons  to  submit  their  comments  and 
suggested  changes  to  the  agency.  FDA 
has  made  many  changes  in  the  final  rule 
based  on  the  comments  submitted  by 
industry,  consiuners.  regulatory  agencies 
at  all  levels  of  government  and  other 
interested  persons. 

9.  Several  comments  from  the  shellfish 
industry,  including  trade  associations 
and  other  interested  persons,  stated  that 
the  proposed  umbrella  CGMP 
regulations  would  have  a  severe 
economic  impact  on  the  shellfish 
industry  and,  because  of  this  impact, 
any  action  to  promulgate  the  regulations 
without  an  economic  analysis  of  the 
effect  of  such  regulations  on  the 
shellfish  industry,  prepared  jointly  by 
the  Department  of  Health  and  Human 
Services  and  Department  of  Commerce, 
would  violate  the  intent  of  the  Coastal 
Zone  Management  Act.  This  statute 
provides  that: 

At  least  60  days  prior  to  the  promulgation 
of  any  regulations  concerning  the  National 
Shellfish  Safety  Program,  the  Secretary  of 
Health  and  Human  Services,  in  consultation 
with  the  Secretary  of  Commerce,  shall 
publish  an  analysis  (1)  of  the  economic 
impact  of  such  regulations  on  the  domestic 
shellfish  industry,  and  (2)  the  cost  of  such 
national  shellfish  safety  program  relative  to 
the  benefits  that  it  is  expected  to  achieve. 

FDA  disagrees  with  the  contentions  in 
the  comments.  The  quoted  provision  is 
concerned  with  regulations  specifically 
concerning  the  National  Shellfish  Safety 
Program  (NSSP).  Neither  the  statutory 
language  nor  its  legislative  history 
evinces  any  intent  to  require  additional 
scrutiny  of  regulations  of  broader  impact 
that  do  not  concern  NSSP  or  otherwise 
single  out  the  shellfish  industry.  In  any 
event.  FDA's  economic  analysis  of  the 
regulations'  effect  on  the  food  industry, 
including  the  shellfish  industry,  shows 
that  industrywide  the  compUance  costs 
are  between  $272,000  and  $623,000  per 
year.  A  copy  of  FDA's  analysis  is  on  file 


in  the  administrative  record  of  this 
proceeding. 

10.  Several  comments  requested  that 
the  CGMP  regidations  for  cacao 
products  and  confectionery  (21  CFR  Part 
118),  which  FDA  proposed  to  revoke  on 
September  7, 1979  (44  FR  52257),  be 
retained  because  they  satisfactorily  set 
forth  all  the  necessary  elements  for  the 
sanitary  manufacture  and  distribution  of 
confectionery  and  chocolate  products. 
One  comment  suggested  that  FDA 
incorporate  into  the  umbrella  CGMP 
regulations  some  of  the  imique  featiu«s 
found  in  Part  lia 

FDA  proposed  revocation  of  Part  118 
because  many  of  the  requirements  of 
Part  118  were  incorporated  in  the 
proposal  to  amend  Part  110.  the 
umbrella  CGMP.  Elsewhere  in  this  issue 
of  the  Federal  Register,  the  agency  is 
revoking  the  CGMP  regulations  for 
cacao  products  and  confectionery, 
proposing  to  revoke  CGMP  regulations 
for  frozen  raw  breaded  shrimp,  as  well 
as  withdrawing  the  proposed  CGMP 
regulations  for  bakery  foods  and  for 
peanuts  and  tree  nuts. 

11.  Several  comments  requested 
clarification  of  whether  the  umbrella 
CGMP  regulations  will  be  applicable  to 
the  retail  food  store  industry. 

FDA  does  not  interpret  the  umbrella 
CGMP  regulations  as  applicable  to  retail 
food  establishments.  Although  FDA's 
regulatory  authority  extends  to  food 
held  for  sale  after  shipment  in  interstate 
commerce,  the  agency  has  concentrated 
its  regulatory  efforts  on  ensuring  the 
safety  and  sanitation  of  food  up  to  the 
point  when  it  reaches  the  retailer.  In  the 
Federal  Re^^ter  of  )uly  23. 1982  (47  FR 
31964),  FDA  announced  the  availability 
of  a  model  retail  food  store  sanitation 
code  intended  for  adoption  by  State  and 
local  governments.  The  model  code 
provides  uniform  food  protection 
requirements  for  the  operation  of  retail 
food  stores. 

Definitions 

12.  A  number  of  comments  on 
proposed  i  110.3  suggested  that 
definitions  for  microorganisms,  rapid 
growth,  ingredients,  initial  distribution, 
contamination,  lot  number,  packaging 
lot  confectionery,  process,  processes, 
control,  raw  materials,  raw  food  and 
packaging  lot  be  added  to  the  definition 
section.  Several  comments  suggested 
that  raw  materials  be  differentiated 
from  ingredients.  Some  comments  stated 
that  the  umbrella  CGMP  regulations 
should  be  concerned  only  with 
microorganisms  of  known  adverse 
pubhc  health  significance. 

FDA  beUeves  that  most  of  the  terms 
are  commonly  imderstood.  The  term 
"microorganisms."  however,  seems  to  be 


misunderatood.  Accordingly.  FDA  has 
added  to  the  final  rule  S  110.3(i)  which 
defines  microorganisms  as  including 
yeasts,  molds,  bacteria,  and  viruses.  The 
paragraph  also  defines  the  term 
"undesirable"  microorganisms  to  be  not 
just  those  that  are  of  public  health 
significance  but  also  those  that  subject 
food  to  decomposition,  that  indicate  that 
food  is  contaminated  with  filth,  or  that 
otherwise  may  cause  food  to  be 
adulterated  within  the  meaning  of  the 
act  The  regulations  are  designed  to 
prevent  the  growth  of  undesirable 
microoganisms.  The  scope  of  the 
definition  is  not  limited  to 
microorganisms  of  public  health 
significance  because  these  regulations 
are  also  concerned  with  sanitation, 
decomposition,  and  filth. 

Regarding  the  second  point  it  is  not 
possible  to  categorically  distinguish 
between  raw  materials  and  other 
ingredients  because  raw  materials  are 
ingredients,  and  both  raw  materials  and 
ingredients  are  food  within  the  meaning 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act).  To  stress  this  fact  FDA 
has  added  a  definition  for  "food"  to  the 
regulations.  The  definition  provides, 
correcUy,  that  "food"  includes  raw 
materials  and  other  ingredients.  For 
emphasis  and  clarity,  however.  FDA 
often  in  the  preamble  and  the  final  rule 
refers  to  "raw  materials"  or  to 
"ingredients"  as  appropriate. 

FDA  also  has  added  a  new  definition 
for  "pest"  (9  110.3G)).  This  definition 
ehminates  any  confusion  as  to  the  scope 
of  the  regulations  that  may  have  been 
caused  by  the  agency's  use  of  such 
terms  as  vermin,  rodents,  insects,  etc. 
Also,  on  its  own  Initiative,  FDA  has 
modified  the  definition  of  "food-contact 
surfaces"  in  i  110.3(g).  The  definition 
now  provides  that  food-contact  surfaces 
also  include  utensils  and  food-contact 
surfaces  of  equipment. 

13.  Several  comments  suggested  that 
for  clarity  and  comprehensiveness,  the 
definition  in  proposed  S  110.3(a).on  acid 
foods  or  acidiified  foods  be  made  the 
same  as  the  definitions  in  the  acidified 
foods  CGMP  relations  (21  CFR  114.3 
(a)  and  (b)). 

The  pro{K>sed  definition  for  "acid 
foods  or  acidified  foods"  is  adequate  for 
these  regulations.  The  more 
comprehensive  definition  of  acidified 
foods  in  21  CFR  Part  114  is  necessary  to 
inform  processors  of  the  scope  of  those 
regulations.  The  term  proposed  for  the 
umbrella  CGMP  regulations  is  more 
general  because  it  covers  ciirrent  good 
manufacturing  practice  for  all  foods. 
Therefore,  FDA  is  making  no  change  in 
the  final  rule. 


14.  One  comment  suggested  that  the 
definition  should  include  only  foods 
with  an  equilibrium  pH  of  4.5  or  below 
instead  of  the  4.6  proposed.  No  leason 
was  given  for  the  suggested  cnange.  The 
acidified  foods  CGMP  regulations  (21 
CFR  Part  114)  defines  acid  foods  and 
acidified  foods  as  those  having  a  pH  of 
4.6  or  below.  This  definition  has  been 
satisfactory  to  the  agency  and  industry 
alike.  Therefore,  because  the  comment 
offered  no  reason  for  the  suggested 
change  to  a  pH  of  4.5,  FDA  is  making  no 
change  in  the  final  nde. 

15.  Several  comments  considered  the 
definition  of  "adequate"  in  proposed 

5  110.3(b)  to  be  vague.  Two  comments 
were  concerned  that  processors  could 
be  subject  to  inequitable  interpretations, 
depending  on  the  FDA  investigator 
conducting  the  inspection.  Two 
comments  suggested  that  the  definition 
be  changed  to  "that  which  is  needed  to 
accomplish  the  intended  purpose  set 
forth  in  the  guidelines  of  this  part" 
instead  of  "*  *  *  the  intended  purpose  in 
keeping  with  good  public  health 
practices"  as  proposed. 

The  agency  recognizes  the  need  for 
consistency  in  its  inspection  pro-ams. 
Accordingly,  FDA  thoroughly  trains  its 
investigators  on  haw  to  conduct  an 
inspection  and  how  to  interpret  and 
apply  ttie  regulations.  To  further  ensure 
that  actions  taken  by  FDA  are 
consistent  nationwide.  FDA  District 
Offices  submit  proposed  regulatory 
actions  to  FDA  Headquarters  for  review 
and  concurrence  before  regulatory 
action  may  be  taken.  Inconsistent 
interpretations  of  the  definition  of 
"adequate"  are  not  likely  to  occur. 

FDA  does  not  agree  with  the 
suggested  change  in  wording.  Although 
21  CFR  Part  110  contains  advisory 
information,  it  also  specifies 
requirements  that  must  be  met  to 
produce  safe  and  wholesome  food  and. 
therefore,  is  not  a  guideline.  For  these 
reasons.  FDA  has  not  made  the 
requested  change  in  the  final  rule. 

16.  Several  coouneBts  requested  that 
batter  for  bakery  items  be  added  to  the 
definition  in  proposed  §  lia3(cV 

FDA  agrees  and  has  changed  the 
definition  accordingly. 

17.  A  number  of  comments  requested 
that  the  definition  Eor  blanching  be 
amended  in  proposed  {  110.3(d)  to 
permit  blanching  by  dry  heat  It  also 
was  noted  that  blanching  is  used  Cor 
purposes  other  than  the  inactivation  of 
enzymes. 

FDA  agrees  and  has  changed  Ae 
defioitien  accordingly. 

18.  One  comment  pointed  out  thai 
proposed  i  lia3(d)  is  inconsisteat  with 
the  word  usage  undec  21  CFR 


164.110(e)(2)  concerning  the  blanching  of 
peinuts- 

FDA  agrees  and  has  excluded  tree 
nuts  and  peanuts  from  this  definition  in 
the  final  rule. 

19.  A  number  of  comments  suggested 
that  the  term  "corrosion-free"  in 
proposed  §  110.3(e)  be  defined  as 
"corrosion-resistant"  or  "free  of  visible 
rust  or  scale  build-up." 

FDA  agrees  that  "corrosion-resistant" 
is  the  more  appropriate  term.  FDA 
believes,  however,  that  as  now  worded, 
the  term  is  self  explanatory. 
Accordingly.  FDA  has  deleted  the 
definition  from  the  final  rule. 

20.  One  comment  suggested  that 
"critical  control  point"  in  proposed 
S  110.3(f)  should  not  be  used  in  the 
umbrella  CGMP  regulations  because  it 
has  a  specific  definition  in  training 
schools  sod  textbooks,  in  connection 
wdth  canned  foods.  The  comment  also 
mentioned  that  the  definition  used  in  the 
lunbrella  CGMP  is  slightly  different  from 
that  given  by  FDA  officials  in  pubUc 
statements. 

The  critical  control  point  concept  is 
significant  for  all  food!  not  just  canned 
foods.  The  agency  agrees,  however,  that 
the  definition  proposed  should  more 
closely  reflect  FDA's  previous  use  of  the 
terminology.  FDA  has  revised  i  U0.3(e) 
of  the  final  rule  accordingly. 

21.  One  comment  suggested  that  the 
applicability  of  "food-contact  siufaces" 
in  proposed  i  110.3(g)  be  restricted  to 
human  foods. 

The  title  of  the  regulations  makes  it 
clear  that  the  regxilations  apply  only  to 
"human"  foods.  FDA  has  clarified  die 
definition  in  the  final  rule  so  that  in  any 
event,  thae  should  be  no 
misunderstanding  concerning  its  scope. 

22.  Several  comments  suggested  that 
the  size,  type,  and  style  of  product 
should  not  be  included  in  the  definition 
of  "Ujt"  in  proposed  9  110.3(h).  Many  of 
tiiese  comments  recommended  that  the 
definitions  of  lot  in  21  CFR  113.3(m)  and 
114.3(cl  would  be  more  appropriate  in 
this  regulation.  A  number  of  comments 
expressed  the  opinion  that  the 
responsibility  for  determining  lot  size 
should  be  with  the  manufactiu^r.  The 
size  of  a  lot  varies  greaUy  in  the  food 
industry  and  the  purpose  of  any  given 
lot  size  is  to  allow  segregation  of 
products  into  identifi^e  lots  that  can 
be  effiectively  recalled  from  the  market 
Comments  also  suggested  tliat  lot  size 
should  not  be  limited  to  a  day's 
production.  Other  coramenls  suggested 
that  a  lot  size  should  be  the  production 
of  3  days  or  a  week  or  more. 

FDA  agrees  that  the  manufact«rer  has 
the  primary  responsibility  for 
determining  the  size  of  a  lot  However. 
FDA  alstt  i»  responsible  to  ovecsee  the 


conduct  of  recalls  and  as  the  comments 
recognized,  a  purpose  of  designating  a 
lot  is  to  facilitate  recalls  of  a  product  In 
that  context  FDA  believes  that  a 
manageable  lot  size  is  advantageous  to 
the  manufacturer  and  the  agency.  FDA 
has  structured  the  regulations 
accordingly.  FDA  agrees  that  the 
definition  of  lot  should  be  more 
consistent  with  FDA  practice,  and  is 
adopting  in  this  final  rule  a  definition  of 
"lot"  that  is  compatible  with  that  found 
in  21  CFR  Parts  113  and  114. 

23.  Several  comments  on  proposed 

9  110.3(h)  suggested  changing  the  term 
"lot"  to  "consignment"  or  "batch"  in 
order  to  be  consistent  with  the 
terminology  in  their  particular 
industries. 

FDA  understands  that  the  term  "lot" 
is  most  widely  used  by  the  food 
industry,  and,  therefore,  has  not 
incorporated  the  suggested  changes  in 
the  final  rule. 

24.  Several  comments  said  that  tile 
definition  of  "plant"  in  proposed 

9  110.3(1)  (9  lia3(k)  of  the  final  rule)  is 
too  broad.  The  comments  pointed  oat 
that  it  would  cover  all  food  storage  and 
display  facihties  of  warehouses  and 
retail  stores  as  well  as  processing 
facihties,  even  though  in  these  faciUties 
foods  are  received  in  prepackaged  form 
and  there  may  be  Uttie  or  no  possibifity 
of  contamination  of  food. 

The  definition  of  plant  in  proposed 
9  110.3(i)  is  broad,  intentionally.  The 
comments  are  correct  that  the  definition 
extends  to  facilities  where  there  is  the 
possibility  of  contamination  of  food  and, 
therefore,  applies  to  facilities  where 
even  foods  in  prepackaged  form  are 
received. 

Althou^  die  definition  could  apply  to 
retail  establishments,  FDA  does  not  so 
interpret  the  provision. 

25.  A  number  of  conunents  on 
proposed  9 110.3Q)  "quahty  control 
operation"  (9  110.30)  of  the  final  rule) 
asserted  that  it  is  impossible  to  ensure 
that  finished  food  is  "free"  from 
adulteration.  They  pointed  out  that  the 
purpose  of  a  quahty  control  operation  is 
to  minimize  contamination  in  the 
manufacturing  process  to  the  greatest 
extent  possible  to  reduce  the  possibility 
of  adulteration  in  the  finished  food  One 
comment  requested  that  the  word 
"ensure"  be  changed  to  read  "insure 
that  the  food  is  safe  and  wholesome." 

FDA  believes  that  the  primary 
purpose  of  a  quality  control  operation  is 
to  provide  a  systematic  procedure  for 
taking  all  actions  necessary  to  prevent 
food  from  being  aduherated  within  the 
meaning  of  the  act  FDA  has  revised  the 
definition  to  clarify  this  poinL  See  also 
the  agency's  response  to  commwit  125. 
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26.  One  comment  asked  whether  the 
definition  of  quality  control  reflects 
recognition  of  the  variety  of  tests  and 
control  procedures  that  may  be  used  for 
manufacturing  and  marketing  purposes. 

FDA  advises  that,  as  discussed  above, 
for  the  purpose  of  these  regulations,  the 
definition  of  a  quality  control  operation 
is  limited  to  actions  necessary  to 
prevent  food  from  being  adulterated 
within  the  meaning  of  the  act.  The 
agency  encourages  manufacturers  to 
expand  these  quality  control  operations 
to  incorporate  other  procedures  to 
ensure  that  the  quality  attributes  of  the 
food  are  maintained  throughout 
production  and  storage. 

27.  Another  comment  suggested 
replacing  the  term  "quality  control 
operation"  with  "sanitation  control 
operation"  to  emphasize  that  safety 
measures  are  a  sanitation  function. 

FDA  agrees  that  an  adequate  quality 
control  operation  carries  with  it  many 
sanitation  responsibilities,  (iowever.  the 
agency  does  not  agree  that  the  phrase 
"sctnitation  operation"  is  an  appropriate 
replacement  for  the  proposed  phrase 
"quahty  control  operation."  The 
umbrella  CGMP  regulations  apply  to 
both  insanitary  production  conditions 
and  other  practices  that  might  cause 
food  to  be  adulterated. 

28.  Several  comments  on  proposed 
§  110.3(k)  "rework"  (5  110.3(m)  of  the 
final  rule)  requested  that  the  definition 
allow  the  use  of  food  that  can  be 
considered  safe  and  wholesome  only 
after  proper  treatment  or  reprocessing. 

FDA  points  out  that  food  that  is 
adulterated  because  it  contains 
undesirable  microorganisms  often 
cannot  be  successfully  reconditioned 
but  agrees  that  where  food  has  been 
satisfactorily  reconditioned  it  can  be 
included  in  the  term  "rework."  FDA  has 
changed  the  defmition  accordingly. 

29.  One  comment  on  proposed 

§  110.3(k)  stated  that  the  definition  for 
rework  is  vague  and  asked  for 
clarification  of  the  point  at  which  food 
would  be  removed  for  "rework." 

FDA  is  rephrasing  the  definition  to 
make  clear  what  is  included.  Fiowever, 
it  would  be  inappropriate  to  state  the 
point  at  which  food  is  to  be  removed  to 
become  "rework."  Various 
manufacturers  have  different  needs 
concerning  "rework."  and 
manufacturers  should  have  the 
flexibility  to  use  the  term  in  a  manner 
consistent  with  accepted  usage  for  given 
operations. 

30.  One  comment  on  proposed 
§  110.3(1)  "safe-moisture  level" 
(S  110.3(n)  of  the  final  rule) 
recommended  deleting  the  definition. 
The  comment  argued  that  for  purposes 
oi  microbial  control  the  concept  of 


"water  activity"  (a.)  best  reflects  the 
microbial  availability  of  water  in  a  food 
system  and  therefore  should  be  the 
criterion  upon  which  to  estimate 
microbial  stability. 

FDA  disagrees.  The  definition  of 
"safe-moisture  level"  is  necessary  to 
properly  interpret  a,  as  used  in 
§  110.80(b)(14)  because  different  a^'s 
are  required  to  attain  a  safe  moisture 
level  in  different  foods. 

31.  Several  comments  on  proposed 
§  110.3(1)  suggested  enlarging  the 
definition  of  safe  moisture  level  to 
include  the  level  of  moisture  necessary 
to  prevent  the  growth  of  undesirable 
microorganisms  "under  the  intended 
condition  of  processing,  storage,  and 
distribution."  These  conunents  argue 
that  this  change,  plus  a  new  definition 
for  "microorganisms,"  would  aid 
manufacturers  in  setting  appropriate 
levels. 

FDA  agrees  and  has  changed  the 
definition  to  include  the  level  of 
moisture. 

32.  Some  comments  on  proposed 

§  110.3(1)  suggested  that  a  particular  a. 
be  considered  adequate  if  data  exist  in 
the  literature  or  in  company  files 
ahovtring  that  the  a,  is  safe  for  a 
particular  food,  rather  than  requiring  the 
manufacturer  to  provide  such  data. 

FDA  agrees  and  is  replacing  the  word 
"provided"  with  "available"  in  the  final 
rule. 

33.  One  comment  on  proposed 

i  110.3(1)  stated:  "This  definition  should 
be  specified,  i.e.  'semi-moist'  or 
'intermediate  moisture'  type  foods.  This 
designation  would  clarify  the  difference 
between  foods  with  naturally  high 
moisture  contents  and  those  with 
lowered  (Bw's)  Aat  have  been  designed 
for  that  purpose." 

FDA  does  not  agree  that  the 
designations  are  necessary  in  this 
regulation.  Identification  of  points  like 
"semi-moist"  or  "intermediate  moisture" 
along  a  gradient  fi'om  a  "natural"  or 
"normal"  moisture  level  to  the  safe 
moisture  level  is  unnecessary  in  a 
document  that  is  intended  to  specify  the 
point  at  or  below  which  microorganisms 
will  not  grow.  Therefore,  FDA  has  not 
changed  the  final  rule  in  this  regard. 

34.  Several  comments  on  proposed 
S  110.3(m)  "sanitize"  (5  110.3(o)  of  the 
final  rule)  requested  that  the  definition 
be  revised  to  refer  to  effective  means  of 
reducing  the  number  of  microorganisms 
because  there  is  no  method  available  to 
demonstrate  absolute  destruction  of 
microorganisms. 

FDA  advises  that  the  definition  of 
"sanitize"  relates  to  a  process  that  is 
effective  in  destroying  or  reducing  the 
number  of  microorganisms.  The 
definition  does  not  purport  to  include 


the  total  destruction  of  microorganisms. 
Therefore,  FDA  has  made  no  change  in 
the  final  rule. 

35.  One  comment  on  proposed 

i  110.3(m)  suggested  that  because  "The 
GMPs  repeatedly  distinguished  non-food 
contact  surfaces  (see,  for  example. 
§§  110.35(c)(3)  and  110.40(a)).  it  is 
appropriate  that  the  definition  of 
'sanitize'  contain  the  inclusive  term 
'food  contact  surfaces.' " 

FDA  agrees  and  has  changed  the 
definition  accordingly. 

36.  One  comment  on  the  meaning  of 
proposed  §  110.3(n)  (5  110.3(p)  of  the 
final  rule)  suggested  that,  in  the 
definition  of  "shall,"  the  term 
"mandatory  requirements"  be  changed 
to  "food  safety  requirements." 

The  umbrella  CGMP  regulations 
pertain  to  more  than  food  safety.  For 
example,  the  regulations  are  also 
concerned  with  contamination  by  filth 
or  decomposition  which  may  or  may  not 
raise  safety  concerns.  Therefore,  FDA 
has  not  changed  the  final  rule. 

Current  Good  Manufacturing  Practice 

37.  Some  comments  on  proposed 

S  110.5  suggested  deleting  the  reference 
to  section  402(a)(3)  of  the  act  which 
provides  that  a  food  is  adulterated  if  it 
has  been  manufactured  under  such 
conditions  that  it  is  unfit  for  food.  One 
comment  stated  that  a  food  may  be  unfit 
•  due  to  many  things,  including  changes  in 
texture,  flavor,  etc..  and  still  not  be 
adulterated. 

The  comments  reflect  a 
misunderstanding  of  the  meaning  of 
proposed  S  1105.  Section  402(a)(3)  of  the 
act  states  that  a  food  is  adulterated  "if  it 
consists  in  whole  or  in  part  of  any  filthy, 
putrid,  or  decomposed  substance,  or  if  it 
is  otherwise  unfit  for  food;  *  *  *".  FDA 
agrees  with  the  comment  that  a  product 
is  not  unfit  for  food  because  it  fails  to 
meet  the  flavor  or  texture  standards  of 
the  manufacturer.  Other  aspects  of  the 
food,  however,  e.g.,  contamination  with 
pests,  might  render  it  unfit  within  the 
meaning  of  section  402(a)(3)  of  the  act. 
FDA,  therefore,  has  not  changed  the 
final  rule. 

38.  Two  comments  on  proposed 
S  110.5(b)  read  this  paragraph  to  provide 
that  the  umbrella  CGMP  regulations  are 
intended  solely  to  prevent  and  control 
communicable  diseases.  A  related 
comment  suggested  that  the  reference  to 
the  prevention  and  control  of 
communicable  diseases  be  combined 
with  9  110.5(a)  to  include  the  concept  of 
complying  with  section  361  of  the  Public 
Health  Service  Act,  as  well  as  avoiding 
adulteration  within  the  meaning  of 
section  402(a)  (3)  and  (4)  of  the  act. 
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FDA  believes  that  the  first  set  of 
comments  have  misinterpreted  this 
section.  The  umbrella  CGMP  regulations 
are  not  designed  solely  to  prevent  and 
control  communicable  diseases,  but  are 
also  designed  to  prevent  food 
adulteration  within  the  meaning  of  the 
act  Accordingly,  the  regulations  apply 
to  food  that  may  be  harmful  as  well  as 
to  food  that  may  be  contaminated,  in 
whole  or  in  part,  with  filth.  As  suggested 
by  the  one  comment,  the  portioi^f 
§  110.5(b)  concerning  section  361  of  the 
Public  Health  Service  Act  has  been 
reworded  and  is  a  part  of  S  110.5(a)  in 
the  final  rule.  * 

Personnel 

39.  Several  comments  on  proposed 
S  110.10(a)  "disease  control"  objected  to 
the  proposed  requirement  that  a  person 
affected  by  disease  in  a  communicable 
form,  or  while  a  carrier  of  such  disease, 
or  while  affected  with  boils,  sores, 
infected  wounds,  or  any  other  abnormal 
source  of  microbial  contamination  be 
excluded  from  working  in  a  food  plant  in 
any  capacity  in  which  there  is  a 
reasonable  possibility  of  food  or  food 
ingredients  becoming  contaminated  or 
of  disease  being  transmitted  by  that 
person  to  other  individuals.  Two 
comments  stated  th^t  compliance  with 
the  proposed  requirement  is  essentially 
impossible  because  a  disease  may  be 
present  in  its  communicable  stage 
before  symptoms  are  discernible  to 
plant  management.  One  comment  noted 
that  this  requirement  would  prevent 
individuals  having  mild  conununicable 
diseases,  such  as  upper  respiratory  tract 
infections,  from  working  in  an  area  such 
as  the  boiler  room  due  to  the  possibility 
of  transmitting  this  infection  to  a  fellow 
worker  in  this  same  nonfood  handling 
environment  The  comment  requested 
that  the  scope  of  the  requirement  be 
limited  to  food-borne  transmission. 
Another  comment  described  the  "virtual 
inability  of  plant  management  personnel 
to  detect  workers  with  sores  or  boils 
covered  by  clothing  *  *  *." 

FDA  agrees  that  the  provision  should 
be  clarified.  The  goals  of  the  proposed 
requirement  are  met  and  the  concerns 
expressed  in  the  comments  alleviated  by 
changing  the  final  rule  to  read  as 
follows:  "Any  person  who,  by  medical 
examination  or  supervisory  observation, 
is  shown  to  have,  or  appears  to  have,  an 
illness,  open  lesion,  including  boils, 
sores,  or  infected  wounds,  or  any  other 
abnormal  source  of  microbial 
contamination  by  which  there  is  a 
reasonable  possibility  of  food,  food- 
contact  stufaces,  or  food-packaging 
materials  becoming  contaminated,  shall 
be  excluded  from  any  operations  which 
may  be  expected  to  resiilt  in  such 


contamination  until  this  condition  is 
corrected.  Personnel  shall  be  instructed 
to  report  such  health  conditions  to  their 
supervisors."  This  wording  does  not 
mandate  that  medical  examinations  be 
performed  in  order  to  comply  with  the 
requirements  of  S  110.10(a). 

40.  A  number  of  comments  on 
proposed  S  110.10(b)  "cleanliness" 
stated  that  the  term  "proper  outer 
garments"  is  vague  and  should  be 
deleted  or  clarified.  Another  comment 
suggested  that  the  words  "clean  and"  be 
added  after  the  word  "wearing." 

In  response  to  the  comments,  FDA  is 
changing  S  110.10(b)(1)  to  read  as 
follows:  "Wearing  outer  garments 
suitable  to  the  operation  in  a  manner 
that  protects  against  the  contamination 
of  food,  food-contact  surfaces,  or  food- 
packaging  materials." 

41.  Two  comments  on  proposed 

S  110.10(b)(2)  suggested  either  deleting 
the  phrase  "a  high  degree  of  in  the 
proposed  statement,  or  replacing  it  with 
"adequate." 

FDA  agrees  and  has  changed  the 
provision  accordingly. 

42.  One  comment  on  proposed 

i  110.10(b)(3)  suggested  revising  it  to 
require  that  hands  be  washed 
thoroughly  to  prevent  contamination  by 
"unsafe"  microorganisms,  not 
"undesirable"  microorganisms  as 
proposed.  The  comment  related  this 
proposed  change  to  other  comments 
urging  that  FDA  be  concerned  only  with 
microorganisms  that  are  "present  at  a 
level  sufficient  to  be  of  recognized 
adverse  public  health  significance."  The 
comment  asserted  that  "*  *  *  relatively 
harmless  microorganisms  which  may 
cause  spoilage  but  not  a  health  risk 
should  not  require  the  same  action." 

Because  these  regulations  are  based 
on  section  402(a)  (3)  and  (4)  of  the  act 
as  discussed  above,  the  agency  has  not 
limited  the  application  of  the  regulations 
only  to  microorganisms  that  may  be 
injurious  to  health.  A  food  may  be 
adulterated  under  the  act  if  it  contains 
any  filthy  substance  or  if  it  has  been 
prepared,  packed,  or  held  under 
conditions  where  it  may  have  become 
contaminated  with  filth.  Accordingly, 
the  word  "undesirable"  is  more 
consistent  with  legal  requirements  than 
the  word  "unsafe."  Therefore,  FDA  has 
not  revised  1 110.10(b)(3)  as  requested. 

43.  One  comment  addressing  proposed 
S  110.10(b)(4)  suggested  that  jeweh^  be 
removed  when  employees  are  in  food- 
handling  areas  where  such  jewelry 
"could  fall  into  production  handling 

equipment  or  empty  product  containers 
«  •  •  ** 

FDA  agrees  with  this  comment  and 
also  believes  that  the  requirement 


should  be  expanded  to  include  other 
objects  that  could  fall  into  equipment  or 
containers.  FDA  has  made  appropriate 
changes  in  the  final  rule. 

44.  One  comment  favored  a 
prohibition  on  all  jewelry  in  food- 
handling  areas,  while  another  comment 
requested  that  the  phrase  "or  cover  with 
a  sanitary  glove"  be  added  to 
accommodate  hand  jewelry  which  could 
not  be  adequately  sanitized. 

FDA  recognizes  that  some  hand 
jewelry  may  not  be  readily  removed,  but 
can  be  prevented  from  becoming  a 
source  of  contamination  by  sanitizing  or 
by  the  use  of  a  sanitary  covering,  such 
as  a  clean,  sanitized,  nonporous  glove. 
Therefore,  it  is  not  necessary  to  prohibit 
all  jewelry  in  food-handling  areas  when 
such  items  can  be  prevented  from  being 
a  source  of  contamination.  FDA  agrees 
that  provision  should  be  made  for 
effective  covering  of  hand  jewelry  and 
has  changed  S  110.10(b)(4)  of  the  final 
rule  to  that  effect. 

45.  Some  comments  on  proposed 
S  110.10(b)(6)  requested  that  die 
paragraph  be  reworded  to  eliminate 
specific  examples  of  hair  restraints,  such 
as  caps,  which  these  comments  did  not 
believe  to  be  effective  hair  restraints. 
Several  comments  stated  that  some 
manufacturers  maintain  restrictive 
standards  and  do  not  allow  employees 
to  wear  beards  or  mustaches  while 
working  in  the  plant.  These  comments 
suggested  that  a  "broad  performance 
standard"  be  adopted  to  allow  for  the 
differing  policies  of  various 
manufacturers.  Other  comments 
requested  that  the  final  regulation  be 
changed  to  exempt  individuals 
pmployed  in  plant  operations  where 
there  is  no  reasonable  possibility  of 
their  hair  contaminating  either  the  food 
or  food-contact  surfaces. 

It  is  the  manufactiucr's  obligation  to 
see  that  effective  measures  are  taken  to 
prevent  the  adulteration  of  food.  When  a 
manufacturer  believes  that  the  use  of  a 
particular  hair  restraint  such  as  a  cap, 
is  ineffective  under  the  conditions  of  a 
particular  operation,  or  that  the  wearing 
of  beards  or  mustaches  will  adversely 
affect  the  integrity  of  the  food 
manufactured  at  that  specific 
installation,  the  manufacturer  must 
adopt  suitable  controls.  The  requirement 
in  no  way  restricts  management  from 
taking  appropriate,  positive  action.  The 
requirement  does  recognize,  however, 
that  in  some  food-manufacturing 
operations  use  of  the  enumerated  hair 
restraints  is  an  effective  means  of 
protecting  against  contamination  of  the 
food.  Section  110.10(b)  of  the  final  rule 
requires  hair  restraints  only  where  a 
reasonable  possibility  of  contamination 
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from  hair  exists.  In  light  of  the  apparent 
potential  for  misinterpretation  of  the 
scope  of  these  requirements,  FDA  has 
changed  §  110.10(b){6)  in  the  final  rule 
so  that  this  item  in  the  Kst  of  methods  of 
maintaining  deaniiness  reads  as 
follows:  "Wearing,  where  appropriate, 
in  an  effective  manner,  hair  nets, 
headbands,  caps,  beard  covers,  or  other 
effective  hair  restraints." 

46.  A  number  of  comments  addressing 
S  110.10(bK7)  suggested  that  the  wording 
of  the  requirement  prohibiting  the 
storage  of  clothing  or  other  personal 
belongings  in  areas  where  food  is 
exposed,  or  in  areas  used  for  washing 
equipment  or  utensils,  be  changed  to  a 
positive  instruction.  These  comments 
also  suggested  that  plant  management 
be  required  to-designate  areas  for  the 
storage  of  personal  belongings. 

FDA  agrees  and  has  changed 
§  liai0(b)(7)ih  the  final  rule  so  that  this 
item  in  the  list  of  methods  for 
maintaining  cleanliness  reads  as 
follows;  "Storing  clothing  or  other 
personal  belongings  in  areas  other  than 
where  food  is  exposed  or  where 
equipment  or  utensils  are  washed"  FDA 
believes  that  the  coounents'  request  for 
the  language  stating  that  the  storage 
areas  for  belongings  be  only  those 
designated  by  plant  management  is  not 
sufficiently  specific  and  therefore  FDA 
has  made  no  change  in  the  final  rule  in 
this  regard. 

47.  A  number  of  conunents  on 
proposed  S  110.10(b)(8)  requested  that 
the  prohibition  against  the  consumption 
of  food  and  beverages  and  the  use  of 
tobacco  in  areas  where  food  is  exposed, 
or  in  areas  for  washing  equipment  or 
utensils,  be  changed  to  a  more  positive 
directive,  and  that  these  activities  be 
limited  to  designated  areas.  Two 
comments  were  concerned  that  chewing 
gam  be  among  these  restricted  activities. 

FDA  has  changed  S  110.10(b)(8)  in  the 
final  rule  in  response  to  these 
comments.  Also,  chewing  gum  in  areas 
where  food  is  exposed  now  is  a 
restricted  activity. 

48.  One  comment  suggested  that 
language  be  added  to  S  110.10(b)(8)  to 
clarify  that  taste  testing  is  allowed  in 
certain  areas,  to  ensure  production  of  a 
palatable  and  acceptable  product. 

FDA  recognizes  ^at  certain  industries 
use  taste  testing  as  a  routine  quality 
control  operation  to  ensiu^  that  certain 
textural  and  flavor  characteristics  are 
present  in  the  food.  Section  110.10(b)(8) 
does  not  prohibit  taste  testing  provided 
it  does  not  cause  food  to  be  adulterated 
within  the  meaning  of  the  act. 
Accordingly,  no  change  in  this  provision 
is  needed. 

49.  Two  comments  on  proposed 

S  110.10(c)  "education  and  training" 


requested  that  personnel  responsible  for 
identifying  sanitation  failures  or  food 
contamination  be  required  to  have  a 
background  of  education  or  experience 
and  that  food  handlers  and  supervisors 
be  required  to  have  appropriate  training 
in  the  principles  of  food  sanitation. 

The  agency  believes  that  the 
provisions  of  this  section,  if  property 
applied,  are  sufficient  to  maintain  our 
supply  of  clean  and  safe  food.  More 
education  of  food  handlers  is  always 
desirable,  but  is  not  always  necessary. 

50.  A  number  of  comments  on 
proposed  §  110.10(d)  "supervision" 
requested  that  the  proposed  mandatory 
requirement  that  competent  supervisory 
persormel  be  assigned  the  responsibility 
for  assuring  compliance  by  all  personnel 
with  the  requirements  of  these 
regulations  be  changed  to  an  advisory 
statement  Other  comments  noted  that 
experienced  educators  and  supervisors 
within  the  plants  need  to  be  competent 
sanitarians  as  weU. 

The  agency  does  not  agree  that 
paragraph  (d)  should  be  merely 
advisory.  For  plant  personnel  to  comply 
with  the  requirements  for  current  good 
manufacturing  practice,  they  must  be 
instructed  and  supervised  by  adequately 
informed  plant  personnel.  AJthough  FDA 
cannot  require  that  supervisors  be 
trained  sanitarians,  even  though  that 
training  is  desirable,  there  is  little 
chance  of  compliance  with  the  many 
requirements  of  these  regulations 
without  the  clear  designation  of 
responsibility  for  these  supervisory 
functions  to  qualified  persons. 
Therefore.  FDA  has  made  no  change  in 
the  final  rule. 

Excluskms  and  Exemptions 

51.  Several  comments  on  proposed 
§  110.19  "exclusions"  objected  to 
excluding  any  operation  from  coverage 
under  these  regulations  because 
consumers  deserve  the  same  protection 
from  "raw  agricultural  commodities"  as 
that  expected  from  food-processing 
establishments.  One  comment  asked 
whether  the  holding  or  transportation  of 
shell  oysters  before  further  processing  is 
an  excluded  category. 

FDA  advises  that  because  these 
regulations  are  concerned  specifically 
r   with  the  manufactiuing,  packing,  and 
holding  of  foods  It  is  not  reasonable  to 
apply  Siem  to  raw  agricultural 
conmiodities.  Accordingly,  raw 
agricultural  commodities,  as  defined  by 
section  201(r)  of  the  act  (21  U.S.C. 
321(r)),  will  continue  to  be  regulated 
simply  under  the  adulteration  provisions 
of  the  act  (section  402)  and  not  under 
these  regulations.  FDA  further  advises 
that  oyster  shell  stock  prior  to  receipt  at 
a  processing  plant  is  similarly  excluded 


from  the  umbrella  CGMP  regulations 
and  is  regulated  under  the  adulteration 
provisions  of  the  act. 

52.  Comments  from  representatives  of 
specific  industries  or  manufacturers 
sought  exemption  of  their  particular 
operations.  For  example,  the  bakers' 
association  challenged  the  necessity  for 
good  manufacturing  practice  regulations 
for  their  industry  in  light  of  the  allegedly 
low  health  risks  associated  with  bakery 
foods  and  the  cost  of  implementing  the 
regulations.  Similarly,  the  molluscan 
shellfish  industry  argued  that  the  safety 
and  quality  of  shellfish  are  adequately 
controlled  under  the  National  Shellfish 
Sanitation  Program,  enforced  by  State 
control  agencies.  The  shellfish  industry 
generally  urged  an  exemption  for  it  or 
alternatively,  the  addition  of  a 
grandfather  clause  that  would  allow 
processors  who  are  producing  safe 
shellfish  to  continue  their  present 
methods  of  operation. 

Likewise,  the  wine  and  beer  industries 
emphasized  that  because  they  are  under 
the  jurisdiction  of  the  Department  of  the 
Treasury's  Bureau  of  Alcohol.  Tobacco 
and  Firearms  they  should  not  be 
required  to  comply  with  FDA's  umbrella 
CGMP  regulations.  The  wine  industry 
added  that  its  voluntary  sanitation 
program  provides  adequate  protection. 
Soft  drink  bottlers  and  their  trade 
associations  argued  for  exemption  from 
the  coding  and  recordkeeping 
regulations  on  the  grounds  that  their 
present  methods  allow  for  prompt 
product  recall.  Similar  argumenU  were 
put  forth  by  bakers  and  other  producers 
of  products  subject  to  frequent 
delivering  and  frequent  removal  of 
outdated  merchandise.  Ice  producers 
and  salt  producers  also  asked  for 
exemption  on  the  ground  that  their 
products  are  less  subject  to 
contamination  affecting  health. 
Similarly,  the  dairy  industry  sou^t 
exemption  on  the  ground  that  sufficient 
controls  already  exist  to  protect  the 
public  from  unhealthful  dairy  products. 
Honey  producers  also  claimed  their 
products  are  unlikely  to  be 
contaminated  and,  therefore,  the 
proposed  regulations  should  not  apply  to 
the  honey  industry. 

FDA  is  not  granting  any  blanket 
exemptions  as  requested  by  these 
comments  because  it  believes  that  the 
regulations  as  modified  establish 
reasonable  sanitation  and  health 
standards  for  the  food  industry 
generally,  including  those  that  requested 
exemptions.  Each  industry  that 
commented  is  involved  in  food 
manufacturing  and,  therefore,  is  subject 
to  ihe  adulteration  provisions  of  the  act. 
as  well  as  to  the  provisions  of  the  final 


rule.  This  is  true  even  of  the  wine  and 
beer  industries.  CF.  Brown-Foreman 
Distillers  Corp.  v.  F.  David  Mathews, 
Secretary  of  Health,  Education,  and 
Welfare.  435  F.  Supp.  5.  8  fn.  2  (W.D.  Ky. 
1976).  Most  requests  for  exemption 
pertained  to  the  proposed  coding  and 
recordkeeping  requirements,  which  the 
agency  has  decided  not  to  require. 

Plants  and  Grounds 

53.  Two  conunents  on  proposed 
S  110.20(a)  "grounds"  suggested  deletion 
of  the  sentence  "The  methods  for 
adequate  maintenance  of  grounds 
include,  but  are  not  limited  to:"  and 
subparagraphs  (1).  (2).  and  (3)  that 
followed  on  storing  equipment, 
maintaining  roads,  draining  areas,  and 
related  practices,  intended  to  protect 
against  the  contamination  of  food.  The 
comments  asserted  that  the  word 
"shall."  which  introduces  the  "grounds" 
requirement,  is  incompatible  with  the 
language  "but  are  not  limited  to."  which 
follows.  The  comments  also  contended 
that  the  phrase  "but  are  not  limited  to" 
would  open  numerous  conditions  to 
interpretation. 

FDA  disagrees.  The  examples  cited 
describe  some  ways  that  a  manufactiirer 
can  protect  food  from  contamination. 
Obviously  there  are  many  other  things 
that  a  manufactiu^r  can  do,  but  it  is  not 
possible  to  list  all  of  these.  The  phrase 
"but  are  not  limited  to"  merely  p»oint8 
out  that  the  examples  cited  are  not  all 
inclusive.  The  agency  sees  no  conflict 
between  the  mandatory  "shall"  and  the 
phrase  "but  are  not  limited  to." 
Therefore,  FDA  has  not  changed  the 
final  rule  in  this  respect 

54.  One  comment  on  proposed 
§  110.20(a)(2)  requested  clarification  of 
the  paragraph  pertaining  to  "the 
maintenance  of  roads,  yards  and 
parking  lots  *  *  *."  The  comment 
specifically  asked  whether  the  plant  and 
grounds  areas  must  be  paved  and  to 
what  extent  dust  constitutes  a  source  of 
contaminatioiL 

The  manufacturer  is  responsible  for 
the  adequate  maintenance  of  roads, 
yards,  and  pcuiung  lots  to  ensure  that 
the  finished  food  product  is  clean,  safe, 
wholesome,  and,  among  other  things, 
free  from  undesirable  microorganisms. 
Whether  to  pave  the  area  surroimding 
the  plant  is  the  manufacturer's 
prerogative.  The  extent  to  which  dust 
may  constitute  a  source  of 
contamination  dei>ends  upon  many 
factors  (e.g..  plant  location  and  the 
particular  food).  FDA  considers, 
therefore,  that  paving  parking  lots  to 
prevent  dust  from  being  a  soim»  of 
contamination  under  certain 
circumstances  is  consistent  with  current 


good  manufacturing  practice.  Therefore. 
FDA  has  not  changed  the  final  rule. 

55.  Two  conunents  on  proposed 

S  110.20  suggested  adding  a  provision 
for  waste  treatment  or  disposal  because 
it  is  an  important  part  of  plant 
maintenance. 

FDA  agrees  and  has  added  to  the  final 
rule  new  9  110.20(a)(4)  which  provides: 
"Operating  systems  for  waste  treatment 
and  disposal  in  an  adequate  manner  so 
that  they  do  not  constitute  a  source  of 
contamination  in  areas  where  food  is 
exposed." 

56.  One  conunent  on  proposed 

S  110.20(b)  "plant  construction  and 
design"  suggested  that  the  proposed 
sentence,  "Plant  buildings  and 
structures  shall  be  suitable  in  size, 
construction,  and  design  to  facilitate 
maintenance  and  sanitary  operations  for 
food-processing  purposes."  be  deleted. 
Another  comment  on  this  provision 
urged  that  the  "shall"  be  changed  to 
"should." 

FDA  disagrees.  FDA  believes  the 
sentence  is  not  only  appropriate,  but 
also  instructive.  The  comment  provided 
no  information  to  alter  FDA's  belief  that 
the  design  of  a  plant  in  which  food  is 
manufactured  must  facilitate 
maintenance  and  sanitary  operations. 
Therefore,  FDA  has  not  accepted  the 
suggested  change. 

57.  Several  comments  on  proposed 
S  110.20(b)(2)  interpreted  this  paragraph 
to  require  a  separation  by  location  of  the 
various  operations  enumerated  in 
paragraph  (b)(2)  (i)  through  (vii) 
(receiving,  raw  material  storage,  etc). 
The  comments  stated  that  to  create 
additional  partitions  would  add  to 
sanitation  hazards  (by  catching  dirt  and 
dust  and  by  providing  harborage  for 
pests).  Other  comments  suggested 
deletion  of  the  list  of  the  various 
operations. 

Several  comments  expressed  concern 
that  misinterpretation  of  this  paragraph 
could  result  hi  burdensome  and 
unnecessary  demands  upon  food 
manufactiu«rs.  For  instance,  comments 
noted  that  an  Inspector  could  construe 
each  of  the  illustrated  operations  as 
mandatory.  The  comments  stated  that 
the  language  in  the  proposed  provision, 
"The  potential  for  contamination  may  be 
reduced  by  any  effective  means 
including  the  separation  by  location, 
partition,  air  *  *  *  or  other  effective 
means"  was  ambiguous  in  that  it  could 
be  read  either  of  two  ways:  "(1)  as  using 
the  separation  of  operations  merely  as 
an  example  or  illustration,  or  (2)  as 
saying  that  any  such  effective  means 
must  include  such  separation."  One  of 
the  comments  contained  a  proposed 
amendment  to  correct  any  possible 


misunderstanding:  "The  potential  for 
contamination  may  be  reduced  by 
adequate  food  safety  controls  and 
operating  practices  or  effective  design 
including  the  separation  by  location  or 
time,  or  partition,  or  air  flow,  or 
enclosed  systems,  or  other  effective 
means  *  *  *." 

FDA  agrees  with  the  comments  and 
has  adopted  the  suggestion  in  revised 
form  in  the  final  rule. 

58.  One  comment  on  proposed 
S  110.20(b)(3)  requested  exempting  wine 
fermentation  processes  from  the 
requirements  of  paragraph  (b)(3)  (i)  and 
(iv).  The  comment  stated  that  all  new 
wine  fermenters  are  closed,  but  that 
some  members  of  the  industry  still  use 
open  fermenters.  A  requirement  that 
they  be  covered  or  replaced  would 
create  a  genuine  hardship  for  many  of 
the  smaller  wineries.  Further,  the 
comment  stated  that  wine  subsequently 
undergoes  a  number  of  processes  such 
as  racking,  filtration,  and  centrifugation. 
prior  to  its  bottling.  Therefore,  any 
foreign  material  which  might  have 
entered  the  product  during  fermentation 
would  be  removed.  This  and  another 
comment  stated  that  it  is  not  always 
necessary  to  skim  fermentation  vats  and 
suggested  changing  "frequentiy"  to 
"where  appropriate." 

This  paragraph  of  the  regulations 
requires  that  manufactxirers  take  proper 
precautions  for  protecting  products  in 
outdoor  bulk  fermentation  vessels.  The 
paragraph  does  not  require  that  any 
specific  practice  be  followed.  Rather,  the 
paragraph  merely  suggests  what 
practices  may  be  appropriate,  i.e..  using 
protective  coverings;  controlling  areas 
over  and  around  the  vessels  to  eliminate 
harborages  for  pesta:  checking  on  a 
regular  basis  for  pests  and  pest 
infestation;  and  skinmiing  the 
fermentation  vessels,  as  necessary. 
Therefore,  it  is  unnecessary  to  exclude 
the  wine  industry  in  the  final  rule.  FDA 
agrees  that  it  is  not  always  necessary  to 
skim  fermentation  vats  and  is  replacing 
"frequentiy"  widi  "as  necessary"  in  the 
final  rule. 

59.  One  comment  on  proposed 

§  110.20(b)(4)  taterpreted  this  paragraph 
to  require  tiiat  estabUshments 
"essentially  hose  down  areas"  to  clean 
them,  and  objected  that  water  is  not 
compatible  with  the  processing  of  salt. 

The  conunent  construed  the  provision 
too  narrowly.  FDA  considers  acceptable 
any  adequate  means  of  cleaning  and. 
therefore,  has  not  changed  the  final  rule. 

60.  One  comment  described  proposed 
{  110.20(b)(4)  as  vague.  Others 
requested  modifying  this  paragraph  to 
read  in  part:  "aisles  or  working  spaces 
between  equipment  and  walls  8b«U  be 
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adequately  unobstructed  and  of 
adequate  width  to  permit  employees  to 
perform  their  duties  and  to  minimize  the 
potential  for  contamination  of  food  or 
food-contact  surfaces  with  clothing  or 
personal  oontact." 

FDA  agrees,  in  principlfe,  and  has 
changed  the  final  rule  accordingly. 

61.  One  comment  on  proposed 
§  110.20(b)(6]  suggested  that  the 
reference  to  "steam"  as  a  "noxious  fume 
or  vapor"  is  contrary  to  the  traditional 
use  of  steam  in  food  processing. 

FDA  agrees  and  has  changed  the  final 
rule. 

62.  One  comment  on  proposed 

§  110.20(b)(6)  suggested  changing  this 
paragraph  to  stale  that  fans  and  other 
air-blowing  equipment  shall  be  located 
and  operated  in  a  manner  that 
"minimizes  the  potential  to  cause 
contamination  of  raw  materials,  work- 
in-process,  rework,  finished  foods,  food- 
packaging  materials,  and  food-contact 
surfaces." 

FDA  agrees  and  has  changed  the  final 
rule  accordingly. 

63.  Several  comments  on  proposed 

§  110.20(b)(7)  suggested  that  "adequate" 
be  substituted  for  "effective"  screening 
against  pests  because  "adequate"  is 
defined  in  §  110.3(b).  and  because  it 
would  be  consistent  writh  other  parts  of 
the  regulation. 

FDA  agrees  and  has  changed  the  final 
rule  accordingly. 

Sanitary  Operations 

64.  One  comment  on  proposed 

5  110,35(a)  "general  maintenance" 
suggested  that  the  requirement  that  the 
buildings,  fixtures,  and  other  physical 
facilities  be  kept  "in  good  repair"  should 
be  eliminated  because  the  quoted 
phrase  may  be  subject  to  a  variety  of 
interpretations.  The  comment  suggested 
that  a  statement  requiring  that  these 
items  be  kept  in  a  sanitary  condition 
would  be  sufficient. 

FDA  agrees  and  has  changed  the  first 
sentence  of  the  final  rule  to  read  as 
follows:  "Buildings,  fixtures,  and  other 
physical  facihties  of  the  plant  shall  be 
maintained  in  a  sanitary  condition  and 
shall  be  kept  in  repair  sufficient  to 
prevent  food  from  becoming  adulterated 
within  the  meaning  of  the  act." 

65.  One  comment  on  proposed 
S  110.35(a)  ((  110.35(b)  of  the  final  rule) 
suggested  the  deletion  of  the 
requirements  deahng  with  (1)  the 
microbial  quality,  the  safety,  and  the 
efficacy  of  cleaning  and  sanitizing 
chemicals:  (2)  the  storage  of  toxic 
materials  in  the  plant:  and  (3)  the 
prevention  of  contamination  of  food  and 
food-packaging  material  from  the  use 
and  storage  of  cleaning  compounds, 
sanitizing  agents,  and  pesticide 


chemicals.  The  comment  reasoned  that 
the  proposed  requirement  that  all 
applicable  regulations  of  the 
Environmental  Protection  Agency  (EPA) 
be  followed  "basically  encompassed" 
the  requirements  enumerated  in  the 
proposed  regulation. 

FDA  cannot  compel  manufacturers  to 
comply  with  requirements  that  FDA 
cannot  enforce.  FDA  is  changing  the 
sentence  regarding  EPA  regulations  from 
mandatory  comphance  to  advisory 
compliance  with  all  regulations 
promulgated  by  Federal.  State,  and  local 
government  agencies  other  than  FDA. 
provided  of  course  that  the  regulations 
are  applicable  to  the  umbrella  CGMP 
regulations.  However,  FDA  is  retaining 
the  specifically  mentioned  subjects  of 
concern  in  the  final  rule,  because  failure 
to  comply  with  these  requirements  may 
adversely  affect  the  safety  and 
wholesomeness  of  food. 

66.  Several  comments  on  proposed 
S  110.35(a)  concerned  the  sentence 
which  read:  "Detergents,  sanitizers  and 
other  suppUes  employed  in  cleaning  and 
sanitizing  procedures  shall  be  free  of 
significant  microbiological 
contamination  and  shall  be  safe  and 
effective  for  their  intended  uses."  One 
comment  suggested  that  it  is  impractical 
to  test  detergents  for  contamination  with 
microbial  contamination.  Another 
comment  argued  that  users  should  be 
able  to  rely  on  the  claims  or  warranties 
of  the  manufacturers  of  these  products 
to  satisfy  the  requirements  of  the 
regulations. 

FDA  is  aware  that  many  businesses 
do  not  have  the  resources  to  verify, 
through  in-house  testing  procedures,  that 
the  cleaning  and  sanitizing  chemicals 
they  employ  are  of  acceptable  microbial 
quality  and  are  safe  and  adequate  for 
their  intended  use.  For  this  reason,  FDA 
is  adding  to  S  110.35(b)(1)  of  the  final 
rule  a  sentence  allowing  compliance 
with  the  requirement  to  be  verified  by 
any  effective  means,  including  purchase 
under  a  supplier's  guarantee  or 
certification,  or  examination  of  these 
materials  for  contamination. 
67.  Two  comments  on  proposed 
■  S  110.35(a)  suggested  that  the  term 
"effective"  be  changed  to  "adequate." 
One  comment  argued  that  this  change  is 
appropriate  because  an  absolute 
absence  of  contamination  may  be 
unattainable.  The  comment  added  that  it 
is  important  to  require  that  every 
necessary  effort  be  made  to  minimize 
contamination. 

FDA  agrees  and  has  changed 
S  110.35(bMl)  of  the  final  rule 
accordingly. 

66.  A  number  of  comments  on 
proposed  $  110^5(a)  noted  that  the  term 
"plant"  could  be  misinterpreted  to 


include  warehouses  and  distribution 
centers. 

FDA  agrees  and  has  modified  the  last 
sentence  in  S  110.35(b)(1)  in  the  final 
rule  to  read  as  follows:  "Only  the 
following  toxic  materials  that  are 
required  to  maintain  sanitary  conditions 
may  be  used  or  stored  in  a  plant  where 
food  is  processed  or  exposed:  (i)  Those 
required  to  maintain  clean  and  sanitary 
conditions;  (ii)  Those  necessary  for  use 
in  laboratory  testing  procedures;  (iii) 
Those  necessary  for  plant  and 
equipment  maintenance  and  operation; 
and  (iv)  those  necessary  for  use  in 
manufacturing  operations."  FDA  advises 
that  requirements  regarding 
maintenance  of  acceptable  conditions 
specifically  during  warehousing  and 
distribution  are  provided  under  f  110.93. 

68.  Two  comments  on  proposed 
5  110.35(b)  "animal  and  vermin  control" 
(5  110.35(c)  "pest  control"  in  the  final 
rule)  suggested  that  this  paragraph  be 
modified  to  exempt  guard  dogs  and 
guide  dogs,  under  certain  conditions, 
from  the  requirements  of  the  first 
sentence  of  the  proposed  paragraph. 

FDA  agrees  and  has  added  the 
following  sentence  to  the  final  rule: 
"Guard  or  guide  dogs  may  be  allowed  in 
some  areas  of  a  plant  if  the  presence  of 
the  dogs  is  imhkely  to  result  in 
contamination  of  food,  food-contact 
surfaces,  or  food-packaging  materials." 

70.  One  comment  on  proposed 
§  110.35(b)  (5  110.35(c)  of  the  final  rule) 
said  that  the  sentence  providing  for  the 
use  of  insecticides  and  rodenticides 
under  precautions  and  restrictions  that 
would  protect  against  the  contamination 
of  food  and  food-packaging  materials 
should  be  deleted  since  it  dupUcated 
existing  EPA  regulations. 

FDA  disagrees  that  the  regulation 
results  in  an  unnecessary  requirement 
Food  that  becomes  contaminated  with 
these  compounds  may  be  actionable 
under  section  402  of  the  act. 
Accordingly,  regulations  specifying 
current  good  manufactxuing  practice  for 
the  food  industry  should  stress  the  need 
for  taking  effective  precautions  in  this 
area  and  are  not  duplicitous.  Therefore, 
the  agency  is  retaining  this  sentence  in 
the  final  rule. 

71.  Several  comments  on  proposed 
S  110.35(c)  (5  110.35(d)  of  the  final  rule) 
concerned  the  proposed  requirement 
that  food-contact  surfaces  used  for  the 
processing  or  holding  of  low-moisture 
raw  materials  or  food  be  in  a  dry. 
sanitary  condition  at  the  time  of  use. 
Some  comments  suggested  that  phrases 
such  as  "when  necessary"  or  "where 
applicable"  be  added  to  this  sentence, 
but  failed  to  explain  the  reasoning 
behind  the  suggested  addition.  Other 
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conunents  remarked  that,  just  as  it  is  not 
always  necessary  to  sanitize  wet- 
cleaned  surfaces  before  use.  it  is  not 
always  necessary  to  dry  wet-cleaned 
siufaces  thoroughly  before  subsequent 
use.  Another  comment  noted  that 
lubricants,  and  sometimes  moisture,  are 
necessary  on  certain  food-contact 
surfaces  during  the  baking  process.  The 
comments  recommended  that  the  phrase 
"*  *  *.  imless  otherwise  required  by  the 
demands  of  the  baking  process  itself  be 
added  to  this  sentence. 

FDA  believes  that  all  the  concerns 
raised  by  these  comments  can  be 
satisfied  by  the  new  wording  of  the 
second  sentence:  "When  the  surfaces 
are  wet-cleaned,  they  shall,  when 
necessary,  be  sanitized  and  thoroughly 
dried  before  subsequent  use." 

72.  In  reference  to  the  requirement  in 
proposed  S  110.35(c)(2)  (5  110.35(d)(2)  of 
the  final  rule)  that  food-contact  surfaces 
be  cleaned  and  sanitized  after  any 
interruption  during  which  these  surfaces 
may  have  become  contaminated,  one 
comment  noted  that  "any  interruption" 
could  be  read  to  include  such  routine 
events  as  quality  control  checks. 
Another  comment  stated  that  the  word 
"interruption"  must  be  defined  as  to 
time  period. 

FDA  recognizes  that  the  possibility  of 
contamination  exists  even  during  short, 
scheduled  interruptions,  such  as  quality 
control  checks.  The  agency  does  not 
agree  that  the  length  of  time  of  the 
interruption  is  of  central  concern.  What 
is  important  is  whether  the  utensils  and 
other  food-contact  surfaces  may  become 
contaminated.  FDA  has  changed  the 
final  rule  to  clarify  this  point 

73.  Two  comments  on  proposed 

i  110.35(c)(2)  (§  110.35(d)(2)  of  the  final 
rule)  criticized  the  requirement  that 
food-contact  surfaces  in  a  continuous 
production  operation  be  cleaned  and 
sanitized  according  to  a  predetermined 
schedule.  The  comments  claimed  that 
cleaniiig  functions  should  be  based  on 
need,  such  as  a  change  in  bacterial 
levels,  rather  than  lapse  of  time. 
FDA  agrees  and  has  changed 
i  110.35(d)(2)  of  the  final  rule. 

74.  One  comment  on  proposed 

S  110.35(c)(5)  (5  110.35(d)(5)  of  the  final 
rule)  suggested  that  the  term  "effective," 
in  the  proposed  requirement  that 
sanitizing  agents  be  effective  €md  safe 
under  conditions  of  use.  be  changed  to 
"adequate." 

FDA  agrees  and  has  changed  the 
provision. 

75.  One  comment  on  proposed 

i  110.35(d)  (§  110.35(e)  of  the  final  rule) 
"storage  and  handling  of  cleaned 
portable  equipment  and  utensils" 
suggested  requiring  that  cleaned  and 
sanitized  equipment  that  has  been 


stored  be  rinsed  and  sanitized  before 
subsequent  use. 

It  is  not  always  necessary  to  rinse  and 
sanitize  equipment  with  food-contact 
surfaces  or  utensils  that  have  previously 
been  cleaned  and  sanitized,  if  the 
equipment  has  been  properly  protected 
from  contamination  during  storage. 
Therefore,  the  suggested  change  is  not 
necessary  and  no  such  change  is  made 
in  the  final  rule. 

76.  Another  comment  on  proposed 
S  110.35(d)  requested  clarification  of 
whether  flour  dust  in  a  baking  area  is 
included  in  the  phrase  "other 
contamination"  in  the  advisory 
statement  that  cleaned  and  sanitized 
food-contact  siu^aces  should  be  stored 
in  such  a  way  as  to  protect  these 
surfaces  "from  splash,  dust  and  other 
contamination." 

The  phrase  "other  contamination" 
refers  to  all  other  substances  not 
specifically  listed  that  may  cause  the 
food-contact  surfaces  to  be  considered 
insanitary.  FDA  does  not  consider 
airborne  flour  which  settles  on  stored 
equipment  to  be  a  contaminant  unless  it 
renders  the  surfaces  of  the  equipment 
insanitary.  Therefore  no  such  change  is 
made  in  the  final  rule. 

Sanitary  Facilities  and  Controls 

77.  One  comment  on  proposed 

§  110.37  stated  that  this  section  should 
apply  only  to  new  construction  and  that 
compliance  should  be  deferred  for  2 
years  after  the  issuance  of  the  final  rule. 
The  comment  considered  these  changes 
necessary  to  protect  small  bakeries  and 
to  permit  a  period  for  design  and 
construction  of  new  facilities. 

The  proposed  requirements  of  this 
section  were  essentially  the  same  as  the 
then  existing  requirements  (21  CFR 
110.35),  with  the  exception  of  a  new 
paragraph  that  prohibited  backflow  or 
cross-connection  between  piping 
systems  that  carry  water  for  food 
processing  and  piping  systems  that 
discharge  waste  water  or  sewage. 
Because  the  requirements  are  not  new. 
FDA  beUeves  that  the  effective  date  for 
this  final  rule  provides  adequate  time  for 
industry  compliance. 

78.  Oiie  comment  on  proposed 
S  110.37(a)  "water  supply"  suggested 
requiring  that  the  water  supply  be 
obtained  from  a  State-approved  source 
and  be  monitored  for  bacterial  and 
chemical  contamination  as  required  by 
the  Safe  Drinking  Water  Act 
admhiistered  by  EPA.  The  conunent  also 
suggested  a  requirement  that  any  water 
used  in  the  final  rinse,  fluming.  and 
spray  contact  of  the  product  or 
equipment  be  of  potable  quality. 

FDA  believes  that  the  concerns  raised 
by  this  conunent  are  covered  in  the 


wording  of  the  final  rule.  The  water 
supply  is  required  to  be  sufficient  for  the 
operations  intended  and  derived  from 
an  adequate  source.  Water  contacting 
food  or  food-contact  surfaces  must  be 
safe  and  of  adequate  sanitary  quahty. 

79.  One  comment  on  proposed 
S  110.37(a)  requested  that  the 
requirement  that  "running  water  at  a 
suitable  temperature  and  under  pressure 
as  needed  shall  be  provided  in  all  areas 
where  required  for  the  processing,  the 
cleaning  of  equipment,  utensils,  or 
containers,  or  for  employee  sanitary 
facilities,"  be  changed  by  replacing  the 
phrase  "at  a  suitable  temperature"  with 
the  phrase  "suitable  and/or  ambient 
temperatures."  The  comment  stated  that 
the  use  of  hot  water  in  a  segment  of  the 
seafood  Industry  would  hinder  effective 
cleaning  operations. 

The  wording  of  the  provision  in  no 
vray  prevents  the  use  of  water  at 
ambient  temperature  for  cleaning, 
provided  the  temperature  is  suitable  for 
the  specific  conditions  encountered. 
Therefore,  FDA  has  made  no  change  in 
the  provision. 

80.  One  comment  on  proposed 

§  110.37(b)  "plumbing"  asked  whether 
all  plants  would  be  required  to  replace 
standard  hand-operated  toilets  with 
foot-operated  high-pressure  sanitary 
facilities  regardless  of  additional  cost. 

One  should  not  draw  this 
interpretation  from  the  requirements.  If 
the  present  plumbing  and  toilet  facilities 
are  adequate  and  do  not  present  a 
source  of  adulteration  to  the  food,  they 
need  not  be  replaced. 

81.  One  comment  on  proposed 

§  110.37(b)(5)  stated  that  the  word 
"ensure"  in  the  proposed  requirement 
that  there  be  no  backflow  from,  nor 
cross-connection  between,  waste  water 
or  sewage  systems  and  water  systems 
for  food  or  food-processing  use,  should 
be  changed  to  "provide."  The  comment 
suggested  the  change  to  alleviate  the 
concern  that  industry  would  routinely  be 
obligated  to  furnish  blueprints  of 
plumbing  systems.  The  comment  added 
that  this  type  of  submission  should  not 
be  required  unless  there  is  reasonable 
evidence  of  a  possible  contamination 
problem. 

FDA  agrees  and  has  changed  the  final 
rule  accordingly. 

82.  Also  with  regard  to  the 
requirement  in  proposed  S  110.37(b)(5) 
that  there  be  no  backflow  from,  or  cross- 
connection  between,  piping  systems  that 
carry  water  for  food  or  food 
manufacturing  use  and  piping  systems 
that  discharge  waste  water  or  sewage, 
two  comments  suggested  reversing  the 
proposed  order  in  which  the  piping 
systems  are  mentioned. 
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FDA  agrees  and  has  incorporated  tlie 
changes  into  the  final  rule. 

83.  One  comment  on  proposed 

S  110.37(b)(5)  requested  that  the  phrase 
"waste  water"  in  the  requirement 
prohibiting  backflow  from,  and  cross- 
connection  between,  piping  systems  be 
defined  or  differentiated  more  clearly 
from  the  water  used  for  food  or  food 
manufacturing.  The  comment  noted  the 
economic  importance  of  the  counter 
current  flow  design  used  in  some 
industry  processes  and  expressed 
concern  that  the  proposed  requirement 
would  prohibit  this  accepted  design. 

Under  the  regulations,  waste  water  is 
water  contaminated  to  a  level  above 
that  considered  acceptable  for  use  in 
food  manufacturing.  FDA  believes  that 
the  modified  wording,  as  discussed  in 
previous  paragraphs  of  this  preamble, 
conveys  this  meaning.  Therefore,  FDA 
has  not  attempted  to  expand  on  the 
meaning  of  "waste  water"  in  this 
requirement  in  the  final  rule. 

84.  One  comment  on  proposed 

§  110.37(b)(5)  requested  permitting  the 
use  of  existing  plumbing  facilities  that 
are  maintained  in  a  sanitary  manner 
because  the  expenditures  necessary  to 
assure  that  there  would  be  no  backflow 
from  piping  systems  that  discharge 
waste  water  or  sewage  into  piping 
systems  that  carry  water  for  food  or 
food  manufacturing  use  are  not  justified. 
FDA  disagrees.  Interruptions  in  water 
pressure  can  draw  water  from 
nonpotable  sources  into  the  processing 
water  supply  system  unless  backflow 
prevention  devices  or  other  suitable 
means  are  in  effect.  FDA  considers  the 
points  expressed  in  paragraph  (b)(5)  to 
be  basic  to  manufacturing  safe  and 
wholesome  food.  For  this  reason,  FDA 
has  retained  the  substance  and  the  spirit 
of  this  paragraph,  as  proposed,  in  the 
final  rule. 

85.  Comments  on  proposed  i  110.37(c) 
"sewage  disposal"  and  S  110.37(f) 
"rubbish  and  offal  disposal"  stated  that 
references  to  appropriate  EPA 
regulations  should  be  added  to  these 
proposed  paragraphs.  One  of  the 
comments  stated  that  industry  has 
difficulty  locating  various  agencies 
regulations  governing  a  specific 
operation. 

FDA  is  sympathetic  to  the  concerns 
expressed  in  the  conunents,  but  believes 
that  other  agencies  need  to  be  the 
source  of  information  on  their  applicable 
regulations  to  ensure  that  the 
information  provided  is  accurate  and 
up-to-date.  Accordingly,  FDA  has  not 
added  the  requested  citations  in  these 
regulations. 

86.  A  number  of  comments  on 
proposed  S  110.37(d)  requested  that  the 
provision  allow,  because  of  geographic 


location  or  ground  conditions,  the 
location  of  toilet  facilities  outside  the 
plant.  One  comment  suggested  providing 
only  that  the  toilet  facilities  be  readily 
accessible. 

The  agency  agrees  with  the  suggestion 
and  has  changed  the  final  rule 
accordingly. 

87.  Two  comments  on  proposed 

§  110.37(e)  stated  that  the  requirement  of 
adequate  and  readily  accessible  hand- 
washing facilities  and.  if  necessary, 
sanitizing  facilities  for  employees 
handling  unprotected  food,  unprotected 
packaging  materials,  and  food-contact 
surfaces  could  be  interpreted  to  require 
that  hand-washing  facihties  be  installed 
at  receiving  stations  or  in  processing 
areas  that  could  be  adequately  serviced 
by  sanitizing  stations.  One  comment 
suggested  that  the  proposed  requirement 
be  replaced  with  the  wording  of  the 
ciurent  CGMP  regulations  (21  CFR 
H0.35(e)). 

FDA  agrees  in  principle  and  has 
modified  the  final  rule  accordingly. 

88.  One  comment  on  proposed 

§  110.37(e)  suggested  replacing  the 
phrase  "suitable  drying  services"  in  the 
requirement  that  specifies  the 
components  of  a  suitable  handwashing 
and  sanitizing  facility,  with  the  phrase 
"suitable  drying  devices."  One  comment 
requested  that  cloth  towel  dispensers  be 
allowed  as  long  as  the  towel  dispensers 
are  so  constructed  that  only  a  clean  and 
unused  portion  of  towel  is  provided  for 
each  use. 

FDA  agrees  with  the  comments  and 
has  changed  the  final  rule  accordingly. 

89.  Several  comments  on  proposed 

S  110.37(e)  objected  to  the  specificity  of 
"water  control  valves."  One  comment 
interpreted  this  phrase  to  describe  only 
foot-operated  control  valves  and  stated 
that  these  valves  are  notorious  for 
harboring  undesirable  microorganisms. 
In  response  to  these  comments,  FDA 
has  expanded  the  scope  of  this 
paragraph  to  suggest  the  use  of  devices 
or  fixtures,  such  as  water  control  valves, 
that  are  designed  and  constructed  to 
protect  against  recontamination  of 
clean,  sanitized  hands.  The  phrase 
"water  control  valves"  should  not  be 
interpreted  as  limited  to  foot-operated 
valves.  For  example,  valves  of  the 
automatic  shut-off  variety  and  wing 
fixtures  designed  for  shut-off  of  the 
water  flow  by  pressure  from  the  elbow 
are  other  methods  that  are  superior  to 
traditional  valves  using  manual  shut-off 
in  minimizing  the  possibility  of 
recontamination.  FDA  has  no 
information  showing  that  the  valve 
mechanism  of  foot-operated  water 
control  valves  is  a  source  of 
contamination.  However,  the  agency 


encourages  anyone  having  such 
information  to  submit  it  to  FDA.  »   • 

Equipment  and  Utensils 

90.  Several  comments  on  proposed 
i  110.40(a)  objected  to  the  proposed 
requirement  that  food-contact  surfaces 
be  "corrosion-free."  suggesting  that  full 
compliance  would  be  impossible. 

FDA  agrees  and  has  substituted  the 
term  corrosion-resistant  for  corrosion- 
free  in  the  final  rule. 

91.  Some  comments  on  proposed 

S  110.40(a)  suggested  that  food-contact 
surfaces,  while  nontoxic,  should  be 
nonreactive  with  food  components  to 
prevent  unwanted  quality  changes. 

It  is  in  the  interest  of  the  manufactiu«r 
to  have  food-contact  surfaces  that  do 
not  cause  unwanted  quality  changes  in 
food.  Therefore,  the  final  rule  now 
requires  that  food-contact  surfaces  be 
made  of  nontoxic  materials  and 
designed  to  withstand  the  environment 
of  their  intended  use. 

92.  One  comment  on  proposed 

§  110.40(a)  stated  that  daily  cleaning  of 
some  equipment  is  not  feasible  because 
the  equipment  is  of  an  enclosed  nature 
and  is  operated  at  elevated 
temperatures  for  weeks  at  a  time 
without  shutting  down. 

The  comment  misunderstood  what 
was  proposed.  However,  FDA  agrees 
that  it  is  not  necessary  to  clean  such 
equipment  on  a  daily  basis  as  there  is  no 
opportimity  for  growth  of  micro- 
organisms. However,  it  is  current  good 
manufacturing  practice  to  clean 
equipment  at  a  frequency  that  is 
sufficient  to  avoid  potential 
contamination.  Therefore,  FDA  is 
making  no  change  in  the  final  rule. 

93.  A  number  of  comments  on 
proposed  9  110.40(b)  objected  to  the 
proposed  requirement  that  seams  on 
food-contact  surfaces  be  smoothly 
bonded. 

The  provision  does  not  require 
smooth,  bonded  seams.  As  an 
alternative,  seams  on  food-contact 
surfaces  may  be  maintained  so  as  to 
minimize  accumulation  of  food  particles, 
dirt,  and  organic  matter.  Therefore,  FDA 
has  made  no  change  in  the  final  rule  in 
this  respect. 

94.  One  comment  on  proposed 

§  110.40(b)  urged  exclusion  of  baking 
p.  ns  and  conveying  systems  from  the 
requirement  of  this  paragraph  because 
wire  mesh  belting  and  metal  "take- 
apart"  joints  of  canvas  conveyor  belting, 
including  metal  seams,  are  in  common 
use  in  the  baking  industry  and  do  not 
cause  problems. 

The  regulations  allow  the  use  of 
baking  pans  and  the  conveying  systems 
mentioned,  provided  they  are  properly 
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maintained.  Because  more  detail  is  not 
needed,  FDA  has  made  no  change  in  the 
provision. 

95.  A  niunber  of  comments  on 
proposed  S  110.40(d)  suggested  that  it  is 
not  always  necessary  to  clean  a 
gravimetric  pneumatic,  closed,  or 
automated  system.  Another  comment 
suggested  that  the  requirement  be 
changed  from  "to  be  cleaned"  to  "to  be 
maintained  in  an  appropriate  sanitary 
condition." 

FDA  agrees  with  the  comments  and 
has  changed  the  final  rule  to  include  the 
suggested  wording. 

96.  One  comment  on  proposed 

S  110.40(e)  suggested  that  this  paragraph 
be  deleted  or  combined  with  proposed 
§  110.40(g). 

FDA  agrees  and  has  modified 
S  110.40(0  of  the  final  rule  to  combine 
the  two  paragraphs. 

97.  One  comment  said  that  proposed 
S  110.40(e)  would  apply  to  ethylene 
oxide  treatment,  making  it  difficult  to 
demonstrate  that  a  measuring  device  or 
control  is  effective  in  minimizing  the 
growth  of  microorganisms  in  the 
product. 

FDA  advises  that  the  basis  for  this 
conunent  has  been  mooted  by  the 
change  discussed  in  paragraph  96  above. 

98.  One  comment  on  proposed 

S  110.40(e)  stated  that  FDA  should 
suggest,  but  not  require,  that  plants  have 
temperature  control  equipment 

Because  the  regulation  of  temperature 
is  important  in  protecting  against  the 
growth  of  microorganisms.  FDA  has 
retained  the  requirement  for 
temperature  controls. 

99.  Some  comments  on  proposed 

S  110.40(f)  (S  110.40(e)  of  the  fmal  rule) 
suggested  that  FDA  require  temperature- 
recording  devices  or  an  alarm        ^ 
mechanism  for  all  freezers  and  cold 
storage  compartments  rather  than 
permit  a  thermometer  for  this  piupose. 
Other  comments  stated  that  recorders 
and  alarms  should  he  required  only  for 
storage  rooms  at  45  *F  or  below  aiid  that 
bakeries  do  not  need  temperature- 
recording  devices  or  alarms  on  small 
coolers. 

Although  it  is  desirable  to  have 
temperature-recording  devices  or  alarms 
in  freezers  or  cold  storage 
compartments.  FDA  believes  that  an 
accurate  thermometer  is  satisfactory  for 
most  coolers,  regardless  of  whether  they 
are  kept  at  above,  or  below  45  *F.  The 
requirement  for  temperature  indicating, 
measuring,  or  controlling  devices 
applies  only  to  freezing  and  cold  storage 
compartments  used  for  storing  raw 
materials  or  foods  capable  of  supporting 
the  growth  of  microorganisms. 
Therefore.  FDA  has  not  changed  the 
final  rule. 


100.  One  comment  on  proposed 

§  110.40(g)  (S  110.40(f)  of  the  final  rule) 
suggested  that  the  word  "precise"  be 
changed  to  "accurate"  in  the  proposed 
requirement  that  instruments  used  for 
measuring  or  regulating  conditions  that 
control  or  prevent  microbial  growth  in 
food  "be  precise  and  properly 
maintained."  Another  comment 
requested  that  "properly"  be  changed  to 
"adequately." 

FDA  agrees  with  the  comments  and 
has  changed  the  final  rule  accordingly. 

101.  A  number  of  comments  on 
proposed  §  110.40(h)  (§  110.40(g)  of  the 
final  rule)  pointed  out  that  compressed 
air  and  other  gases  mechanically 
introduced  into  foods  may  already  be 
suitable  for  contact  with  food  or  food- 
contact  surfaces  and  may  not  need  to  be 
filtered  or  washed.  The  comments 
further  suggested  that  since  air  or  gases 
are  sometimes  used  to  add  oil  or  other 
ingredients  to  the  food,  "properly 
filtered  or  washed"  should  be  deleted  or 
modified. 

FDA  agrees  and  has  changed  the  final 
rule  accordingly. 

102.  FDA  received  two  comments  on 
proposed  §  110.40(i).  Section  110.40(i) 
pertains  to  the  proper  control  of  sources 
of  PCB  contamination.  The  comments 
suggested  that  the  section  should  require 
the  use  of  catchpans  to  control  the 
leakage  of  PCB's  from  sealed  electrical 
transformers  and  capacitators.  The 
comments  also  requested  clarification 
regarding  what  the  proposed  language 
"in  and  around  food  plant"  was  meant 
to  include. 

FDA  has  deleted  proposed  §  110.40(1) 
from  the  final  rule.  The  proposed 
requirements  are  no  longer  necessary.  In 
the  Federal  Register  of  August  25, 1982 
(47  FR  37342),  the  Environmental 
Protection  Agency  (EPA)  published  a 
final  rule  that  prohibits  the  use  of  PG3 
fransformers  with  a  dielectric  fluid  PCB 
concentration  of  500  parts  per  million  or 
greater  posing  an  exposure  risk  to  food 
or  feed.  The  final  rule  became  effective 
October  1, 1985.  EPA's  final  rule  also 
prohibits  the  use  of  large  PCB 
capacitators  after  October  1. 1988, 
unless  they  are  located  in  restricted 
access  electrical  substations  or  in 
contained  and  restricted  access  indoor 
installations.  EPA's  final  rule  provides, 
in  FDA's  view,  su^icient  safeguards 
against  the  risk  of  contamination  of  food 
and  feed  bom  PCB-containing  electrical 
equipment.  Accordingly,  FDA  has 
deleted  proposed  S  110.40(i).  In  the 
Federal  Register  of  )uly  18, 1985  (50  FR 
29233),  FDA  also  withdrew  a  rule  it 
proposed  (45  FR  30984;  May  9. 1080)  to 
revise  proposed  S  110.40(i)  and  other 
regulations  that  deal  with  PCB's. 


Processes  and  Controls 

103.  Some  comments  on  proposed 
§  110.80.    Processes  and  controls 
suggested  deleting  the  reference  to 
quality  control  operations  because  they 
are  not  always  necessary  and  would 
add  the  uimecessary  expense  of  placing 
a  quality  control  person  in  each  plant  or 
of  using  an  outside  laboratory. 

FDA  disagrees.  Even  the  smallest 
operation  should  have  some  quality 
control  system  that  results  in  the 
production  of  safe,  clean,  and 
wholesome  foods.  This  does  not  mean 
that  the  manufacturer  needs  to  hire  a 
quality  control  specialist  nor  does  it 
mean  that  an  outside  laboratory  must  be 
used.  Therefore.  FDA  has  made  no 
change  in  the  final  rule  with  respect  to 
quality  control  operations. 

104.  One  comment  on  proposed 

S  110.60  suggested  the  addition  of  a 
listing  of  quahty  control  operations. 

FDA  advises  that  it  is  not  necessary 
to  list  all  possible  quality  control 
operations  because  they  include  all 
actions  necessary  to  prevent  food  from 
becoming  adulterated  within  the 
meaning  of  the  act 

105.  Several  comments  on  proposed 
§  110.80  requested  that  it  allow  the  use 
of  some  raw  materials  that  are  not  fit  for 
food  until  they  have  luidergone 
processing  or  have  been  processed  into 
an  ingredient  that  is  then  incorporated 
into  the  finished  product.  Another 
comment  noted  that  quality  control 
operations  should  be  concerned  with 
both  raw  materials  and  ingredients. 

FDA  agrees  with  both  comments  and 
has  changed  the  final  rule  accordingly. 

106.  Some  comments  on  proposed 

S  110.80  challenged  FDA's  authority  to 
require  that  the  maintenance  of  the 
sanitation  of  the  plant  be  under  the 
supervision  of  an  individual  assigned 
responsibility  for  this  function.  Other 
comments  suggested  that  the  regulations 
require  that  the  individual  assigned  be 
competent  Another  comment  stated 
that  the  term  "over-all"  is  too  broad  and 
requested  that  responsibility  for 
sanitation  be  allowed  to  be  assigned  to 
more  than  one  individual. 

FDA  believes  that  every  plant  must 
have  one  or  more  individuals 
responsible  for  the  sanitation  of  the 
plant  and  the  personal  hygiene  of  the 
employees.  Courts  have  observed  that 
the  act  embodies  the  simple  and 
understandable  expectation  of  the 
American  public  that  food  be 
manufactured,  packed,  and  held  with  a 
reasonable  degree  of  cleanliness.  See, 
e.g^Uiuted  States  v.  An  Article  of  Food 
'  *  'Pastuerized  Whole  Eggs,  339  ¥. 
Supp.  131, 141  (NJ3.  Ga.  1972). 
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Accordingly,  courts  have  encouraged  the 
development  of  reasonable  ^lant 
standards  specifying  steps  to  be  taken 
to  ensure  that  a  reasonable  degree  of 
care  and  cleanliness  be  accorded  the 
manufacture  of  food.  See.  e.g..  United 
States  V.  1,500  Cans  More  or  Less.  '  *  ', 
236  F.2d  208.  212  (7th  Cir.  1956).  The 
reasonable  requirement  that  every  plant 
assign  one  or  more  competert 
individuals  as  responsible  for  plant 
sanitation  is,  thus,  clearly  authorized. 

FDA  has  made  the  final  ru'e 
consistent  with  the  latter  comments  to 
provide  that  the  responsible  individuals 
be  "competent"  and  to  clarify  that  the 
responsibility  for  the  sanitation  of  a 
plant  and  the  personal  hygiene  of  the 
employees  may  be  shared  by  several 
individuals. 

107.  One  comment  on  proposed 
§  110.80  requested  a  more  specific 
definition  for  the  phrase  "adequate 
sanitation  principles." 

The  phrase  must  be  broad  so  that 
industry  can  easily  adapt  adequate 
sanitation  principles  to  its  existing 
procedures.  Therefore,  FDA  has  not 
made  the  suggested  change. 

108.  Some  comments  on  proposed 
§  110.80  suggested  that  the  sentence 
beginning  with  "chemical, 
microbiological  or  extraneous-material 
testing  *  *  *"  be  expanded  to  include  a 
phrase  indicating  that  supplier's 
guarantees  or  certification  be  permitted 
to  verify  compliance  with  FDA 
regulations,  guidelines,  or  action  levels 
where  applicable. 

FDA  disagrees.  This  paragraph  refers 
primarily  to  sanitation  within  the  plant. 
FDA  has  no  objection  to  the 
manufacturer  obtaining  a  supplier's 
guarantee  or  certification,  as  specifically 
mentioned  in  §  110.80(a)  (2),  (3),  and  (4). 

109.  A  comment  suggested  that 
proposed  §  110.80(a]  state  that  although 
incoming  raw  materials  and  other 
ingredients  should  be  inspected,  as 
necessary,  there  are  also  other 
appropriate  means  of  ensuring  the 
cleanliness  and  fitness  of  ingredients. 

FDA  agrees  and  has  changed  the  final 
rule  accordingly. 

110.  A  comment  on  proposed 

§  110.80(a)(1)  suggested  that  there 
should  be  parallel  programs  by  the  U.S. 
Department  of  Agriculture  (USDA)  and 
the  Interstate  Commerce  Commission 
(ICC)  to  cover  the  handling  of  raw 
materials  and  ingredients. 

Although  parallel  programs  are 
desirable,  they  are  not  a  prerequisite  to 
the  proposed  provision.  Affected  firms 
should  contact  USDA  and  ICC  directly 
for  information  about  their  programs. 

111.  A  comment  on  proposed 

§  110.80(a)(1)  stated  that  the  term  "fit"  is 
used  in  an  unfamiliar  context  and 


suggested  that  it  be  changed  to 
"appropriate"  or  "suitable." 

FDA  agrees  and  has  substituted 
"suitable"  for  "fit"  in  the  final  rule. 

112.  Other  comments  on  proposed 
S  110.80(a)(1)  questioned  whether  the 
proposed  provision  that  "raw  materials 
shall  be  washed  or  cleaned  as  required" 
applies  to  grapes  and  oyster  shell  stock. 

FDA  advises  that  the  handling  of 
grapes  and  oyster  shell  stock  would  be 
covered  if  they  are  used  as  raw 
materials  in  a  food-processing  plant. 
FDA  has  clarified  the  quoted  language 
by  changing  "required"  to  "necessary" 
in  the  final  rule. 

113.  Several  comments  on  proposed 
§  110.80(a)(1)  pointed  out  that  the 
conservation  of  water  used  for  washing, 
rinsing,  or  conveying  is  important.  The 
comments  urged  that  this  water  be 
allowed  to  be  reused  if  any  possible 
microbial  contamination  harmful  to 
humans  has  been  minimized. 

FDA  agrees  and  has  changed  the  final 
rule  to  provide  that  water  may  be  reused 
for  washing,  rinsing,  or  conveying 
products,  so  long  as  it  will  not  increase 
the  level  of  contamination  of  food. 

114.  A  comment  on  proposed 

§  110.80(a)(2)  suggested  deleting  this 
paragraph,  and  other  comments 
suggested  that  the  goal  should  be  to 
"control"  microorganisms  not 
necessarily  to  "destroy"  them. 
FDA  does  not  agree  that  the 
paragraph  should  be  deleted.  The 
requirement  is  important  because  the 
use  of  untreated  raw  materials  and 
other  ingredients  may  contain  high 
levels  of  potentially  toxic 
microorganisms.  FDA  agrees  in  principle 
with  the  other  suggestions,  and  has 
changed  the  final  rule  to  clarify  that  if 
raw  materials  and  ingredients  contain 
levels  of  undesirable  microorganisms, 
they  must  either  not  be  used  or  else 
must  be  pasteurized  or  otherwise 
treated  during  manufacturing  operations 
to  prevent  the  food  from  being 
adulterated  within  the  meaning  of  the 
act. 

115.  A  conunent  suggested  that  a 
supplier's  guarantee  or  certification 
should  be  permitted  to  verify 
compliance  with  FDA  regulations,         " 
guidelines,  or  action  levels  for  raw 
materials. 

FDA  agrees  and  has  changed  the  final 
rule  accordingly. 

116.  Several  comments  on  proposed 
S  110.80(a)(3)  stated  that  there  is  a  lack 
of  technically  efficient  methods  for 
determining  the  presence  of  aflatoxins 
in  spices  and  many  other  raw  materials. 
Some  of  the  comments  also  stated  that  it 
would  not  be  practical  or  necessary  to 
test  for  aflatoxin  in  certain  commodities. 
Some  comments  also  argued  that  this 


paragraph  not  apply  to  public 
warehouses. 

Although  there  is  a  lack  of  adequate 
methods  for  determining  the  presence  of 
aflatoxins  in  spices,  methods  do  exist 
for  other  raw  materials.  Without  further 
elaboration,  the  conmient  is  too  vague  to 
respond  to.  FDA  has,  however,  clarified 
the  paragraph,  which  now  provides: 

raw  materials  and  other  ingredients 
susceptible  to  contamination  with  aflatoxin 
or  other  natural  toxins  shall  comply  with 
current  Food  and  Drug  Administration 
regulations,  guidelines,  and  action  levels  for 
poisonous  or  deleterious  substances  before 
these  materials  or  ingredients  are 
incorporated  into  finished  products. 
Comphance  with  this  requirement  may  t>e 
accomphshed  by  purchasing  raw  materials 
and  other  ingredients  under  a  supplier's 
guarantee  or  certification,  or  may  be  verified 
by  analyzing  these  materials  and  ingredients 
for  aflatoxins  and  other  natural  toxins. 

This  paragraph  does  not  require  public 
warehouses  to  test  routinely  for  the 
presence  of  afiatoxins. 

117.  A  comment  on  proposed 
S  110.80(a)(3)  noted  that  USDA  has  an 
average  limit  of  25  parts  per  billion  (ppb) 
of  anatoxin  in  its  peanut  certification 
programs,  while  FDA  has  established  an 
action  level  for  this  substance  at  20  ppb. 
The  comment  questioned  whether  a 
"USDA  negative  aflatoxin  certificate" 
(i.e.,  aflatoxin  not  greater  than  25  ppb) 
would  be  considered  a  supplier's 
certification  in  light  of  this  difference  in 
action  levels. 

Since  1969  FDA  has  taken  the  position 
that  it  will  not  object  to  movement  in 
interstate  conunerce  of  lots  of  raw 
shelled  peanuts  with  aflatoxins  not 
exceeding  25  ppb,  provided  the  peanuts 
are  destined  for  further  processing  that 
will  result  in  levels  in  the  consumer 
product  that  meet  the  FDA  guidelines. 
Therefore,  a  lot  covered  by  such  a 
USDA  certificate  and  destined  for 
further  effective  processing  would 
satisfy  the  requirements  of  this  section  if 
the  FDA  requirements  are  met  after 
further  processing. 

118.  A  comment  on  proposed 
S  110.80(a)(3)  asserted  that  this 
requirement  would  place  an  inflationary 
burden  on  smaller  wholesale  bakers 
because  it  would  require  each  baker, 
regardless  of  size,  to  set  up  a  laboratory 
and  to  hire  trained  laboratory  personnel. 

FDA  disagrees.  The  provision  allows 
compliance  to  be  accomplished  by 
purchasing  materials  under  a  supplier's 
guarantee  or  certification.  The  agency 
believes  that  this  provision,  together 
with  the  other  changes  made  in  the  final 
rule,  alleviates  the  concerns  expressed. 

119.  Several  comments  on  proposed 
S  110.80(a)(4)  stated  that  the  word 
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"ingredients"  should  be  added  just  after 
the  words  "raw  materials." 

FDA  agrees  and  has  changed  the  final 
rule  to  reflect  that  the  paragraph  refers 
to  raw  materials  and  other  ingredients. 

120.  Some  comments  on  proposed 
S  110.80(a)(4)  suggested  that,  for 
compliance  purposes,  raw  material 
suitability  may  be  verified  by  any 
effective  means,  including  a  supplier's 
guarantee  or  certification. 

FDA  agrees  and  has  modified  the  final 
rule  accordingly. 

121.  A  comment  on  proposed 

S  110.80(a)(4)  stated  that  in  this  context 
the  word  "rework"  is  confusing,  and 
recommended  that  the  list  of  possible 
sources  of  contamination  be  removed. 

As  discussed  elsewhere  in  this 
preamble,  FDA  has  revised  the 
definition  of  "rework"  in  S  110.3(m). 
Section  110.80(a)(4)  identifies  "rework" 
as  one  of  several  possible  sources  of 
contamination.  These  examples  are 
consistent  with  other  sections  of  the 
final  rule  and  are  of  assistance  to  the 
manufacturer  in  ensuring  an 
unadulterated  product.  Therefore,  FDA 
has  not  changed  9  110.80(a)(4)  in  the 
final  rule. 

122.  A  comment  on  proposed 
§  110.80(a)(4)  stated  that  the 
"requirements"  and  "action  levels" 
referred  to  in  proposed  S  110.80(a)(4)  are 
voluntary,  and  reconunended  that  the 
"shall"  be  changed  to  "should." 

Because  the  regulations  and  action 
levels  referred  to  are  mandatory,  FDA 
has  not  changed  the  final  rule  as 
requested. 

123.  Some  comments  on  proposed 
S  110.80(a)(5)  suggested  adding  the 
terms  "ingredients  and  rework." 

FDA  agrees  and  has  modified  the  final 
rule. 

124.  A  comment  on  proposed 

S  110.80(a)(5)  said  that,  in  the  case  of 
many  ingredients,  normal  ambient 
conditions  are  adequate  to  prevent 
contamination  and  that  the  words 
"when  required"  should  be  added  to  the 
reference  to  temperature. 

The  requested  change  in  the  final  rule 
is  urmecessary,  because  the  provision 
does  not  mention  a  specific  temperature 
and  is  su^iciently  general  to  allow 
storage  of  ingredients  under  normal 
ambient  conditions  if  this  practice 
prevents  a  product  from  becoming 
adulterated  within  the  meaning  of  the 
act. 

125.  Several  conunents  on  proposed 
9  110J0(a)(5)  suggested  changing  the 
word  "adulteration"  to  "contamination." 

FDA  usually  uses  the  word 
"contamination"  in  the  regulations 
because  industry  is  more  familiar  with 
that  word  as  it  may  affect  a  particular 
practice.  FDA  recognizes  that  it  may  be 


impossible  to  prevent  the  contamination 
of  food  and,  accordingly,  the  regulations 
stresp  that  one  must  "protect  against"  or 
"minimize"  the  contamination  of  food. 
The  level  of  care  that  one  must  exercise 
to  do  this  is  the  same  as  that  level 
necessary  to  "prevent"  food  from  being 
adulterated  within  the  meaning  of  the 
act.  Because  the  regulations  provide 
procedures  for  preventing  food  from 
becoming  adulterated  within  the 
meaning  of  the  act,  FDA  frequently 
refers  in  the  regulations  to  the  statutory 
term  "adulteration"  rather  than  the 
word  "contamination."  FDA  believes 
that  the  term  "adulterated"  is 
appropriate  in  the  context  of 
9  110.80(a)(5). 

126.  Some  comments  on  proposed 

9  110.80(a)(5)  suggested  that,  because 
raw  materials  arrive  at  the  processing 
plant  in  bulk,  it  is  inappropriate  to 
require  that  they  be  held  in  containers 
designed  or  constructed  to  prevent  their 
contamination.  One  comment  suggested 
that  raw  materials  might  be  washed  or 
cleaned,  before  they  are  held  under 
controlled  temperature  or  humidity,  or 
both. 

FDA  agrees  that  raw  materials  may 
be  held  in  bulk,  and  has  modified  the 
final  rule  accordingly.  Requirements  for 
washing  and  cleaning  raw  materials  are 
discussed  in  9  110.80(a).  There  are  no 
restrictions  on  washing  or  cleaning  raw 
materials  prior  to  storage.  Therefore. 
FDA  has  made  no  additional  changes  in 
9  110.80(a)(5). 

127.  A  number  of  comments  on 
proposed  9  110.80(a)(6)  pointed  out  that 
it  is  not  always  necessary  to  defrost 
frozen  raw  materials  prior  to  use  in  the 
final  food  product.  Examples  given  were 
frozen  fish  used  in  frozen  breaded  fish 
products  and  frozen  spinach  repacked 
into  frozen  sauce-in-bag  products. 

FDA  agrees  and  has  changed  the  final 
rule  accordingly. 

128.  One  comment  on  proposed 

9  110.80(a)(6)  suggested  that  the  words 
"except  for  the  period  of  time  actually 
required  for  processing"  be  removed 
from  the  regulation. 

FDA  agrees  and  has  deleted  these 
words  from  the  final  rule. 

129.  Several  comments  on  proposed 
9  110.80(a)(6)  stated  that  some  frozen 
raw  materials  need  to  be  defrosted  prior 
to  manufacturing.  These  conunents  also 
stated  that  defrosting  may  a^ect  the 
material's  organoleptic  qualities  without 
rendering  the  raw  materials  unsafe. 
Therefore,  they  suggested  the  phrase 
"have  adverse  public  health 
consequences"  be  substituted  for  "not 
adversely  affect  their  use  as  food." 

FDA  does  not  consider  normal 
organoleptic  quality  changes  to 
adversely  affect  the  use  of  food 


materials  that  are  defrosted  under 
current  good  manufacturing  practice. 
Therefore,  FDA  is  not  adopting  the 
suggested  change.  In  addition,  the 
suggested  change  would  be  too  limiting. 
The  terminology  "adverse  public  health 
consequences"  does  not  apply  to  food 
that  consists  in  whole  or  in  part  of  a 
filthy,  putrid,  or  decomposed  substance, 
or  is  otherwise  unfit  for  food.  For 
clarification,  FDA  is  changing  the 
sentence  in  question  to  read  as  follows: 
"If  thawing  is  required  prior  to  use.  it 
shall  be  done  in  a  manner  that  prevents 
the  food  from  becoming  adulterated 
within  the  meaning  of  the  act." 

130.  A  comment  on  proposed 

9  110.80(a)(6)  suggested  limiting  the  term 
"frozen  raw  materials  "  to  those  items 
that  are  to  be  used  by  the  plant  in  other 
food  products,  and  that  the  term  should 
not  include  frozen  products  that  are 
thawed  and  held  under  refrigeration 
until  sold. 

The  provision  covers  only  frozen  raw 
materials  and  ingredients. 

131.  One  comment  on  proposed 

9  110.80(a)(7)  stated  that  food  additives 
and  ingredients  should  meet  the 
requirements  of  the  Food  Chemicals 
Codex. 

Food  Chemicals  Codex  requirements 
are  included  in  FDA's  requirements  (21 
CFR  170.30(h)(1)).  Therefore,  FDA  has 
made  no  change  in  the  final  rule. 

132.  One  comment  on  proposed 

9  110.80fa)(7)  requested  the  deletion  of 
the  modifying  terms  "direct"  and 
"indirect,"  in  regard  to  contamination. 

FDA  agrees  and  has  changed  the  final 
rule  accordingly. 

133.  A  number  of  comments  on 
proposed  9  110.80(b)(1)  pointed  out  that 
it  is  not  always  necessary  to  clean  all 
processing  equipment  and  utensils 
frequently.  Several  comments  suggested 
that  the  term  "frequent"  be  changed  to 
"adequate." 

FDA  agrees  with  these  comments,  and 
has  changed  the  final  rule  to  require  that 
containers  be  kept  in  an  "acceptable" 
condition  through  appropriate  cleaning 
and  sanitizing,  as  necessary. 

134.  One  comment  on  proposed 

9  110.80(b)(1)  suggested  that  'Tmished 
product  containers"  be  changed  to  "bulk 
product  containers."  The  conunent  gave 
no  reason  for  this  change. 

The  category  "finished  product 
containers"  includes  bulk  product 
containers.  Therefore.  FDA  has  made  no 
change  in  the  final  rule. 

135.  A  comment  on  proposed 

9  110.80(b)(2)  requested  that  its  scope  be 
hmited  to  health  matters. 

FDA  disagrees.  The  scope  of  the 
regulations  is  broader  than  suggested 
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and  pertains  to  other  possible  causes  of 
adulteration  under  tbe  act. 

136.  Two  coounents  maintained  that 
public  warefaoases  are  not  subject  to 

S  liaS0(b)(2).  The  comments  stated 
further  that  neither  warehousemen  nor 
retail  grocers  are  able  to  conduct 
sophisbcated  water  activity  testa  on 
merchandise.  The  comments,  therefore, 
concluded  that  \hli  reference  is  intended 
to  apply  to  processing  operations  only. 

PubUc  warehouses  are  subject  to 
§  lia80(b)(2)  but  not  to  the  portions  of 
these  regulations  that  are  applicable  to 
food-packing  or  food-packaging 
operations.  The  CGMP  regulations  do 
'not  apply  to  retail  grocers. 

137.  A  comment  observed  that 
compliance  with  proposed  i  110^b)(2) 
will  involve  extensive  and  costly 
recordkeeping.  Further,  the  comment 
stated  that  because  "water  activity"  is 
foreign  to  baking  operations,  this 
provision  could  be  extremely  expensive 
for  smaller  bakers. 

The  comment  misunderstood  the 
scope  of  this  section  for  it  imposes  no 
recordkeeping  requirements.  TTie 
monitoring  of  factors  such  as  time, 
temperature,  water  activity,  hranidity. 
and  pH,  is  a  suggested  way  to  minimize 
the  potential  for  the  growth  of 
undesirable  microorganisms  or  for  the 
deterioration  or  contamination  of 
processed  food  or  food  ingredients. 
Therefore,  FDA  has  made  no  change  in 
the  final  rule  in  this  regard 

13a  A  conmient  on  proposed 
S  110.80(b)(2)  siiggested  that  the  phrase 
"vacuum  internal  pressure  in  the 
containers"  be  added  to  the  examples 
listed  of  ways  to  minimize  the  potential 
for  growth  of  undesirable 
microorganisms.  The  comment  further 
stated  that  the  following  sentence 
should  be  included:  "Effective  ineasures 
shall  be  taken  to  prevent  contamination 
of  food  products  by  100  percent 
monitoring  vacuum  internal  pressure  in 
containers  on  a  production  line  with 
electronic  vacuiun  inspectors,  or  other 
suitable  effective  means,  where 
feasible." 

The  list  of  physical  factors  and 
processing  operations  is  not  all 
inclusive.  FDA  believes  the  proposed 
wording  adequately  expresses  the  intent 
behind  this  provision  and  allows  use 
and  monitoring  of  vacuum  internal 
pressure  in  containers  without  the 
suggested  additional  language. 
Therefore.  FDA  has  made  no  change  in 
the  final  rule. 

139.  A  number  of  comments  on 
proposed  §  110JO(bM3)  noted  that  not 
all  foods  support  the  rapid  growth  of 
undesirable  microorganisms  or  are 
subject  to  decomposition.  These 
comments  pointed  out  that  certain 


foods,  like  cheese  and  bakery  products, 
pose  no  hazard  and  require  no  specific 
treatment  A  comment  further  stated 
that  it  is  not  necessary  to  maintain 
frozen  foods  at  0  'F  (-17.8  'C)  or  below, 
so  long  as  the  foods  remain  frozen. 

FDA  agrees  that  some  foods  pose  no 
microbial  hazard  and  require  no  specific 
temperature  storage  treatment.  These 
foods  are  not  subject  to  paragraph  (b)(3). 
FDA  also  agrees  that  from  a  public 
health  standpoint  it  is  not  necessary  to 
maintain  frozen  foods  at  0  'F  (-17.8  'C). 
Therefore.  FDA  has  revised  the  final 
rule  accordingly. 

140.  A  comment  on  proposed 
S  110.80(b)(3)  suggested  that  because 
the  growth  of  microorganisms  is 
essential  in  cheese,  wine,  and  beer 
manufacture,  the  hst  of  acceptable  ways 
to  hold  foods  should  include 
"Establishment  of  continuing  vigorous 
fermentation  such  as  in  the  maldng  and 
coring  of  natural  cheese." 

FDA  notes  thai  paragraph  (bK3)  now 
applies  to  foods  that  can  support  the 
rapid  growth  of  undesirable 
microorganisms,  particularly  those  of 
public  health  significance,  or  that  cause 
food  decomposition.  The  growth  of 
microorganisms  essential  to  the 
fermentation  of  cheese,  wine,  and  beer 
is  not  considered  to  be  restricted  by 
S  liaB0(b)(3)  because  this  growth  is  not 
undesirable.  Therefore,  FDA  has  made 
no  change  in  the  final  rule. 

141.  One  comment  on  proposed 
§  110.80(b)(3)  said  that  the  maximum 
temperature  requirement  for  storing  cold 
foods  should  be  changed  from  45  *F  to 
40  'F  and  that  the  minimum  temperature 
requirement  for  storing  hot  foods  should 
be  changed  from  140  T  to  150  'F. 
Another  comment  stated  that  140  'F  is 
too  high  a  temperature  to  maintain  hot 
food  because  it  wUl  dry  out  and  become 
inedible.  The  comment  further  asserted 
that  the  same  problem  occurs  when  food 
is  held  at  120  *F,  a  point  above  which  it 
has  not  been  estabhshed  that  bacteria  of 
public  health  significance  can  multiply. 
Other  comments  suggested  that  the 
specific  values  be  removed  from  the 
regulation,  because  they  are 
inappropriate  for  some  foods. 

FDA  agrees  that  a  maximum  storage 
temperature  for  cold  foods  of  40  *F  and  a 
minimum  temperature  of  150  T  for  hot 
foods  would  provide  a  greater  safety 
margin.  However,  45  T  has  long  been 
recognized  as  the  maximum  value  for 
storage  of  cold  foods,  and  140  *F  has 
been  recognized  as  the  minimum  value 
for  storage  of  hot  food,  to  minimize  the 
growth  of  microorganisms.  Contrary  to 
one  of  the  comments,  studies  have 
shown  that  some  microorganisms  of 
public  health  significance  multiply  at 
temperatures  above  120  *F.  (Brown,  D.F. 


and  R.M.  Twedt.  "Assessment  of 
Sanitary  Effectiveness  of  Holding 
Temperature  on  Beef  Cooked  at  Low 
Temperature,  Applied  Microbiology. 
24.4, 1972,  pp.  59*«)3.)  FDA  notes  that 
unprotected  food  may  dry  out  at  any 
temperature,  depending  on  the  relative 
humidity  of  the  surrounding  atmosphere. 
Therefore.  FDA  has  made  no  change  in 
this  provision  of  the  final  rule. 

142.  Two  comments  on  proposed 
S  110.80(b)(3)  suggested  that  the 
introductory  wording  be  changed  to 
make  it  clear  that  the  indicated  storage 
temperatures  and  heat  treating  of  acid 
or  acidified  foods  are  merely  examples 
of  ways  to  control  the  microbial  growth. 

The  proposed  regulation  already 
stated  that  compliance  could  be 
accomplished  by  any  effective  means. 
Therefore,  in  response  to  these 
comments,  FDA  has  made  no  change  in 
the  final  rule. 

143.  One  comment  on  proposed 

§  110.80(b)(4)  said  that  the  control  of 
microorganisms  of  public  health 
significance  should  also  apply  to 
"handling  and  distribution"  of  foods. 

FDA  agrees  and  has  modified  the  final 
rule  accordingly. 

144.  Some  comments  suggested  that 
the  following  definition  of  pasteurization 
be  added  to  \  110.80(bK4): 
"Pasteurization  shall  mean  treatment  by 
any  process  during  manufacturing  and 
packaging  which  effectively  destroys, 
inactivates  or  removes  microorganisms 
capable  of  continued  multiplicaticm  in 
the  package." 

A  definition  of  pasteurization  is  not 
needed  in  the  final  rule  because  the  term 
is  generally  understood  by  food 
manufactorers  and  consumers. 

145.  One  comment  on  proposed 
S  110.80(b)(5)  stated  that  it  is  not 
necessary  and  is  redundant  because 
S  110.80(a)  adequately  addresses  the 
matters  discussed  in  it  Several 
comments  stated  that  "reworic"  may 
contain  microorganisms  that  cause  it  to 
be  adulterated  within  the  meaning  oi  the 
act  but,  with  proper  heat  treatment 
may  be  made  entirely  acceptable  for 
use.  The  conunents  also  stated  that 
microbrally  contaminated  rework  does 
not  necessarily  meet  the  raw  material 
specifications  until  the  time  it  is 
reprocessed.  Other  comments  suggested 
that  rework  be  stored  under  sanitary 
conditions  before  reprocessing. 

FDA  believes  that  f  110.80(a)(5),  as 
revised  in  tbe  final  rule,  adequately 
provides  for  the  handling  of  rework. 
Therefore  FDA  has  deleted  proposed 
S  110.80(b}(5).  Although  food  that  is 
adulterated  within  the  meaning  of  the 
act  cannot  always  be  successfully 
reconditioned,  where  it  has  been 
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satisfactorily  reconditioned  it  is 
"rework"  as  defined  in  S  110.3(m)  of  the 
final  rule. 

146.  Several  comments  on  proposed 

S  110.80(b)(7)  (§  110.80(b)(6)  of  the  final 
rule)  questioned  the  practicality  and 
reasonableness  of  the  requirement 
concerning  contamination  between 
finished  food  and  raw  materials. 

FDA  has  revised  the  final  rule  to 
provide  that  effective  measures  be  taken 
to  protect  finished  food  from 
contamination  bv  raw  materials,  other 
ingredients,  or  refuse. 

147.  Several  comments  on  proposed 
S  110.80(b)(7)  said  that  it  is  not 
necessary  to  cover  conveyors  to  protect 
against  contamination  from  extraneous 
material.  Another  comment  said  that 
conveyors  need  to  be  protected  only  In 
those  locations  where  contamination 
hazards  exist. 

FDA  agrees  and  has  changed  the  final 
rule  to  require  that  materials  and 
products  b-ansported  by  conveyor  be 
protected  as  necessary. 

148.  Two  comments  on  proposed 

\  110.80(b)(9)  (5  110.80(b)(8)  of  the  final 
rule)  stated  that  requiring  metal 
detectors,  which  are  not  effective  under 
certain  circtmistances,  would  place  a 
financial  burden  on  the  small 
manufacturers. 

FDA  advises  that  metal  detectors  are 
mentioned  as  examples  of  a  means 
which  may  be  effective  in  protecting  the 
food  against  contamination.  The 
regulation,  however,  does  not  require 
their  use. 

149.  One  comment  on  proposed 

S  110.80(b)(9)  requested  the  additiont>f 
traps  as  an  effective  means  to  prevent 
the  inclusion  of  metal  or  other 
extraneous  material  in  the  finished  food. 
FDA  agrees  and  has  changed  the  final 
rule  accordingly. 

150.  One  comment  on  proposed 

S  110.80(b)(9)  requested  that  a  l-to-2- 
year  "grace  period"  be  provided  to 
allow  industry  time  to  change 
processing  layouts  and  to  purchase  the 
devices  necessary  to  comply  with  this 
requirement 

FDA  believes  that  the  delayed 
effective  date  for  the  final  ride  provides 
adequate  time  for  industry  compliance. 
The  effective  date  of  the  final  rule  is 
delayed  until  December  16, 1986. 

151.  One  comment  on  proposed 

S  110.80(b)(10)  (S  110.80(b)(9)  of  the  final 
rule)  noted  that  it  may  not  be  practical 
to  reexamine  reconditioned  food, 
including  raw  materials,  and  other 
ingredients  before  their  use  in  finished 
food.  The  following  example  was 
provided:  "If  the  product  is  heat  treated 
to  reduce  bacteria  counts,  it  may  not  be 
possible  to  hold  that  product  until  the 
bacteria  test  results  are  available." 


FDA  agrees  and  has  modified  the  final 
rule  accordingly. 

152.  A  number  of  comments  on 
proposed  S  110.80(b)(ll)  (5  110.80(b)(10) 
of  the  final  rule]  stated  that  it  is 
impossible  to  eliminate  contamination 
completely  from  the  food  manufacturing 
process.  The  conunents  suggested  that 
either  the  requirement  be  changed  to  an 
advisory  statement  or  that  the  phrase 
"not  to  contaminate"  be  modified. 

FDA  agrees  and  has  modified  the  final 
rule  to  read,  in  part,  as  follows:  "*  *  * 
shall  be  performed  so  as  to  protect  food 
against  contamination." 

153.  Two  comments  on  proposed 

S  110.80(b)(12)  (5  110.80(b)(ll)  of  the 
final  rule)  requested  that  the  advisory 
statements  regarding  heat  blanching  and 
minimizing  growth  of  thermophilic 
organisms  be  changed  to  mandatory 
requirements  by  the  substitution  of 
"shall '  for  "should."  The  basis  for  the 
request  was  concern  that  sufficient  heat 
be  supplied  to  inactivate  enzymes  and 
that  equipment  be  cleansed  and 
sanitized  sufficiently  to  preclude 
thermophilic  growth. 

FDA  advises  that  some  foods  are  heat 
blanched  for  reasons  other  than  enzyme 
inactivation  and  that  sufficient  cause 
has  not  been  demonstrated  by  the 
conunents  to  justify  making  these 
provisions  mandatory.  Therefore,  except 
for  clarifying  editorial  changes,  FDA  is 
retaining  the  proposed  wording  in  the 
final  rule. 

154.  One  comment  concerning 
§  110.80(b)(12)  of  the  proposal 

(§  110.80(b)(ll)  of  the  final  rule)  stated 
that  the  requirement  that  water  used  to 
wash  blanched  food  prior  to  filling  be 
safe  and  of  adequate  sanitary  quality 
was  duplicative  of  the  requirement  in 
§  110.80(a)(1). 

Section  110.80(a)(1)  deals  with  raw 
materials  and  other  ingredients.  Section 
110.80(b)(ll)  concerns  processes  and 
controls.  FDA  believes  that  these 
provisions  are  distinct  and  that  it  is 
appropriate  to  include  requirements  for 
water  quality  in  both  provisions. 
Therefore.  FDA  has  not  made  the 
suggested  change  in  the  final  rule. 

155.  One  comment  on  proposed 

S  110.80(b)(13)  (8  110.80(b)(12)  of  the 
final  rule)  requested  clarification  of  one 
of  the  examples  given  of  ways  to  protect 
against  contamination  of  batters  and 
similar  preparations:  "(ii)  Employing 
adequate  heat  processes  where 
applicable."  The  conunent  sought 
clarification  in  that  filth  problems 
carmot  be  solved  through  the  use  of  heat 
processes. 

The  regulation  requires  the  use  of 
adequate  heat  processes  only  where 
applicable,  not  when  heat  is  not  useful. 
FDA  believes  the  regulation  is 


sufficiently  clear  and  has  made  no 
revisions  in  response  to  the  comment. 

156.  Two  comments  on  proposed 

S  110.80(b)(13)  suggested  that  example 
(vi)  be  changed  to  reflect  the  variability 
of  various  food  processes. 

FDA  agrees  and  has  changed  the  final 
rule  accordingly. 

157.  Some  conunents  on  proposed 
§  110.80(b](14)  (5  110.80(b)(13)  of  the 
final  rule)  indicated  that  the  examples  of 
effective  compliance  measures  were 
interpreted,  incorrectly,  to  be  mandatory 
practices  which  must  be  followed  by  all 
parts  of  the  food  industry. 

Compliance  with  this  paragraph  may 
be  accomplished  by  any  effective 
means,  including  the  operations  that  are 
presented  as  examples.  FDA  believes 
that  a  more  careful  reading  of  this 
paragraph  would  eliminate  the  concerns 
of  these  conunents,  and  has  retained, 
but  for  editorial  changes,  the  proposed 
wording  in  the  final  rule. 

158.  Several  comments  on  proposed 
§  110.80(b)(15)  (§  110.80(b)(14)  of  the 
final  rule)  were  concerned  about  the 
possible  expense  entailed  in  following 
the  enumerated  examples  of  effective 
means  of  compHance  with  the  safe 
moisture  level  requirement.  They  stated 
that  the  examples  of  testing  controls  are 
beyond  the  resources  of  many 
manufacturers. 

The  regulation  does  not  require  the 
use  of  the  suggested  examples.  Other 
effective,  but  less  expensive,  compliance 
measures  may  be  used. 

159.  A  number  of  comments  on 
proposed  S  110.80(b)(16)  (§  110.80(b)(15) 
of  the  final  rule)  were  received  regarding 
the  requirement  that  foods  which  rely  on 
pH  for  preventing  the  growth  of 
undesirable  microorganisms  be 
monitored  and  maintained  at  a  pH  of  4.6 
or  below.  Two  comments  stated  that  the 
requirement  should  be  rephrased  to  read 
"*  •  *  rely  solely  on  the  control  of  pH 

*  *  *"  in  consideration  of  those  foods  in 
which  pH  is  merely  a  partial  control  of 
microbial  growth. 

FDA  agrees  and  is  inserting  the  term 
"principally"  in  lieu  of  the  suggested 
term  "solely"  in  the  final  rule. 

160.  A  comment  on  proposed 

S  110.80(b)(16)  suggested  including  the 
following  additional  example  of  an 
effective  practice  for  preventing  the 
growth  of  undesirable  microorganisms: 
"rework  of  the  raw  foods,  ingredients, 
and  finished  products  in  a  manner 
adequate  for  preventing  the  growth  of 
microorganisms."  No  reason  was  given 
to  support  the  suggestion. 

The  enumerated  practices  are  only 
examples.  Additional  examples  are  not 
necessary. 
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161.  A  comment  on  proposed 
§  110.80(b)(16)  said  the  term 
"microorganisms"  should  be  qualified 
by  the  pluvse  "of  public  health 
significance"  in  order  to  clarify  the  use 
of  this  term. 

As  previously  discussed  in  the 
preamble,  microorganisms  may  render  a 
food  adulterated  within  the  meaning  of 
the  act  not  only  becauae  they  are 
harmful,  but  also  for  other  reasons,  such 
as  they  niay  constitute  filth.  Therefore, 
FDA  has  made  no  change  in  the  final 
rule  in  response  to  the  comment. 

162.  One  comment  on  proposed 

§  110.80(b)(17)  (5  lia80(b)(16)  of  the  ^ 
final  rule)  interpreted  a  literal 
application  of  the  requirement  that  ice 
be  "manufactured  in  accordance  with 
adequate  standards"  to  be  inappropriate 
where,  for  example,  retail  bakeries  use 
small  amounts  of  ice  obtained  from 
small  plant  freezers. 

FDA  agrees  with  this  interpretation. 
Therefore.  FDA  has  changed  the  final 
rule  to  read:  "When  ice  is  used  in 
contact  with  food,  ft  shall  be  made  from 
water  that  is  safe  and  of  adequate 
sanitary  quality,  and  shall  be  used  only 
if  it  has  been  manufactured  in 
accordance  with  current  good 
manufiactiiring  practice  as  outlined  in 
this  part." 

Warehousing  and  Distribution 

163.  FDA  received  several  conmients 
on  proposed  S  110.93,  concerning  a 
defoiition  for  undesirable  deterioration 
of  food.  The  comments  suggested  that 
the  regulation  should  be  concerned  only 
with  microorganisms  at  levels  that  could 
be  clearly  tdentilied  as  constituting  a 
risk  to  human  health.  The  conmients 
also  suggested  that  the  regulations 
include  a  definition  of  microorganisms. 

FDA  defines  the  term 
"microorganisms"  in  i  110.3(i)  of  the 
final  rule.  As  mentioned  throughout  this 
preamble,  microorganisms  may  indicate 
contamination  with  filth  or  putrefaction, 
as  well  as  harmfulness.  Accordingly.' 
FDA  has  not  adopted  the  substance  of 
the  comments  pertaining  to 
microorganisms  in  the  final  rule. 
However,  FDA  has  made  other 
clarifying  changes  in  S  110.93  of  the  final 
rule  in  response  to  the  comments. 

164.  A  comment  expressed  concern 
that  manufacturers  would  be  unable  to 
assure  completely  good  storage  and 
transportation  practices  throughout  the 
distribution  chain. 

Producers  are  expected  to  take 
reasonable  precautions  to  see  that  food 
is  transported  and  stored  in  such  a 
manner  that  it  does  not  become 
adulterated,  particularly  where  the 
producer  has  continuing  control  of  the 
products.  Should  evidence  demonstrate 


that  the  cause  of  adulteration  is  due  to 
negligence  or  illegal  practices  of  the 
shipper  or  warehouse  operator.  FDA  has 
the  authority  to  take  appropriate 
regulatory  action  against  the  responsible 
persons. 

Natural  or  Unavoidable  Defects  in  Food 
for  Human  Use  That  Present  No  Health 
Hazard 

165.  One  comment  on  proposed 
S  110.110  stated  that  defect  action  levels 
(DAL's).  which  are  established  by  FDA 
for  natural  or  unavoidable  defects  that 
are  not  hazardous  to  health,  should  not 
be  referenced  in  i  110.110  because  they 
"are  considered  to  be  artificial  values 
established  by  the  Commissioner 
without  public  hearing." 

FDA  disagrees.  DAL's  are  calculated 
and  issued  only  when  it  is  necessary 
and  feasible  to  do  so.  DAL's  are  based 
on  results  of  plant  inspections,  surveys, 
and  research  wrhich  may  be  performed 
in  conjunction  with  industry,  jacademia, 
or  other  government  agencies.  It  is 
FDA's  pdicy  to  pubhsh  notices  in  the 
Federal  Renter  of  the  establishment  of 
DAL's.  Copies  of  compilations  of  current 
defect  action  levels  may  be  obtained 
fi-om  FDA.  as  stated  in  §  110.110(e)  of 
the  final  rule.  As  noted  in  5  110.110(b), 
DAL's  are  subject  to  change  based  on 
additional  information  or  the 
development  of  new  technology. 
Although  DAL's  are  not  rules  that  must 
be  adhered  to,  and  certainly  are  not 
subject  to  any  requirement  of  a  hearing, 
they  offer  reliable  guidance  on  whether 
a  particular  defect  may  result  in  the 
product  being  adulterated  within  the 
meaning  of  the  act.  It  is  for  this  purpose 
that  they  are  referenced  in  this  section. 
Therefore,  FDA  has  retained  these 
proposed  provisions  in  the  final  rule. 

166.  One  comment  on  proposed 
S  110.110(c)  expressed  concern  that 
violation  of  any  of  the  Part  110 
requirements  could  cause  a  product  to 
be  adulterated  even  though  the  levels  of 
natural  or  unavoidable  defects  are  lower 
than  the  estabhshed  action  levels.  The 
comment  also  argued  that  section  402  of 
the  act  "does  not  provide  for  deeming  a 
food  to  be  adulterated  if  not  produced  in 
conformance  with  current  Good 
Mairafacturing  Practice." 

The  purpose  of  this  paragraph  in  the 
regulation  is  to  specify  that  failure  to 
maintain  current  good  manufacturing 
practice  throughout  the  manufacturing, 
packing,  holding,  or  storage  of  food  is 
not  overcome  by  compliance  with  a 
DAL,  which  may  or  may  not  be  affected 
by  the  violative  practice.  Many 
significant  practices,  such  as  measures 
that  are  taken  to  destroy  or  prevent  the 
growth  of  microorganisms  of  public 
health  significance  (as  covered  under 


§  110JO(b)(4)).  may  not  affect  the  level 
of  natural  or  unavoidable  defects  but 
are  nonetheless  crucial  to  the  production 
of  food  that  is  not  adulterated  within  the 
meaning  of  the  act.  The  comment 
concerning  FDA's  authority  in  this  area 
overlooks  the  fact  that  courts  have 
expressly  held  that  FDA  has  the 
authority  to  promulgate  and  enforce 
substantive  regulations  defining  current 
good  manufacturing  practice  for  the  food 
industry.  See  National  Confectioners 
Ass'n  V.  Califano,  569  F.2d  690  (D.C.  Cir. 
1978).  See  also  Nova  Scotia  Food 
Products  Corp.  v.  United  States,  568  F.2d 
240.  245-248  (2d  Cir.  1978). 

167.  A  number  erf  comments  on 
proposed  \  110.110(d)  objected  to  the 
provision  that  prohibits,  without 
exception,  the  mixing  of  food  which  is 
above  a  DAL  with  another  lot  of  food 
Comments  stated  that  there  were 
instances,  such  as  where  the 
contamination  is  not  due  to  violation  of 
FDA's  CGMP  regulations,  in  which 
blending  could  be  safely  accomplished, 
thereby  preventing  the  destruction  of 
food.  Therefore,  it  was  argued  that 
because  FDA  has  allowed  blending  in 
individual  cases,  absolute  prohibition  of 
this  action  is  improper,  and  the  final 
regulations  should  be  modified. 

FDA  has  on  rare  occasion  allowed  the 
blending  of  food  that  was  imavoidably 
contaminated  with  a  poisonous  or 
deleterious  substance  when  (1)  die  food 
is  shown  to  be  safe  for  consiunption 
after  blending  and  (2)  the  destruction  or 
diversion  of  the  food  involved  would 
result  in  a  substantial  adverse  impact  or, 
the  national  food  supply.  The  general 
concern  widi  blending,  however,  is  not 
solely  whedier  the  food  after  blending  is 
safe,  but  whether  it  is  otherwise 
adulterated  within  the  meaning  of  the 
act.  Accordingly.  FDA  has  not  modified 
the  regulation  as  requested  by  the 
comments. 

168.  The  remaining  comments 
requested  that  p)ortion8  of  the  proposal 
be  clarified.  In  response  to  these 
comments  and  on  its  own  initiative. 
FDA  has  made  many  clarifying  editorial 
changes  in  the  final  rule. 

As  one  of  the  editorial  changes.  FDA 
has  deleted  the  word  "processing"  in 
favor  of  exclusive  reliance  on  the  word 
"manufacturing."  The  words  are 
synonymous,  "manufacturing"  being  the 
more  appropriate  for  regulations  dealing 
with  current  good  mairafacturing 
practice.  As  has  already  been  discussed, 
FDA  has  broadly  defined  "food  "  in  the 
regulations  to  include  raw  materiab  and 
o^er  ingredients.  For  clarity  and 
consistency,  as  well  as  emphasis, 
however,  FDA  does  use  the  words  "raw 
materials"  and  "ingredients"  where 


appropriate.  Similarly,  because  the 
regulations  pertain  to  those  systematic 
procedures  to  be  followed  to  prevent 
"food"  from  being  adulterated  within  the 
meaning  of  the  act,  FDA  has  generally 
avoided  limiting  the  word  "food"  (for 
example,  by  using  the  terminology 
"finished  food"),  except  where  such 
limitations  are  appropriate  or  necessary 
for  clarity  or  emphasis. 

For  editorial  consistency,  FDA  is  also 
revising  21  CFR  20.100(c)(8)  to  reflect  a 
cross-reference  to  9  110.110(e),  which 
contains  cross-referenced  action  level 
provisions  now  located  in  §  110.99(e). 

The  final  rule  becomes  effective 
December  16. 1986. 

The  agency  has  previously  determined 
that  this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment  FDA  has  not  received  any 
new  information  or  comments  that 
would  alter  its  previous  determination. 
In  accordance  with  Executive  Order 
12291.  FDA  has  analyzed  the  effects  of 
this  final  rule.  CompUance  costs  are 
estimated  to  be  between  $272,000  and 
$623,000  annually  depending  on  the 
exact  number  of  firms  ultimately 
affected  by  this  action.  Thus,  in 
accordance  with  Executive  Order  12291. 
the  agency  has  determined  that  this  final 
rule  will  not  result  in  a  major  rule  as 
defined  by  that  Order. 

In  accordance  with  the  Regulatory 
Flexibility  Act.  FDA  has  examined  the 
effect  that  this  final  rule  will  have  on 
small  entities  including  small 
businesses.  Although  most  of  the  cost  of 
this  action  will  be  incurred  by  small  • 
businesses,  FDA  does  not  believe  that 
its  estimated  cost  of  $180  per  firm  per 
year  is  excessive.  Therefore,  FDA 
certifies  in  accordance  with  section 
605(b)  of  the  Regulatory  Flexibility  Act 
that  no  significant  economic  impact  on  a 
substantial  number  of  small  entities  will 
derive  from  this  action. 

Interested  persons  may,  on  or  before 
August  1&  1986,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  final 
nde.  Two  copies  of  any  comments  are  to 
be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  widi  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
.    seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  20 

Freedom  of  Information. 
21  CFR  Part  110 

Good  manufacturing  practices. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act,  Chapter  I  of  Title  21 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  20— PUBLIC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
Part  20  continues  to  read  as  follows: 

Authority:  Sec.  201  et  «eq..  Pub.  L  717,  52 
Stat.  1040  et  seq.,  as  amended  (21  U.S.C.  321 
et  seq);  sec.  1  et  seq..  Pub.  L.  4ia  56  Stat.  682 
et  seq..  as  amended  (42  U.S.C.  201  et  seq.): 
Pub.  L  90-23,  81  Stat.  54-56  as  amended  by  88 
Slat.  1561-1585  (5  U.S.C.  552);  21  CFR  5.10, 
5.11. 

2.  In  Part  20,  S  20.100  is  amended  by 
revising  paragraph  (c)(8)  to  read  as 
follows: 

S2aiOO    AppHcabillty;  cross-reference  to 
ottier  regulations. 


(c)  •  *  • 

(8)  Action  levels  for  natural  and 
unavoidable  defects  in  food  for  human 
use.  in  §  110.110(e)  of  this  chapter. 

*  •  •  •  • 

3.  By  revising  Part  110  to  read  as 
follows: 

PART  110-CURRENT  GOOD 
MANUFACTURING  PRACTICE  IN 
MANUFACTURING,  PACKING,  OR 
HOLDING  HUMAN  FOOD 

SubfMrt  A— <>en*ral  Provtatons 

110.3    Definitions. 

110.5    Current  good  manufacturing  practice. 

110.10    Personnel. 

110.19  Exclusions. 

Subpart  B— Building*  and  FacWties 

110.20  Plant  and  grounds. 
110.35    Sanitary  operations. 
110.37    Sanitary  facilities  and  controls. 

Sut>part  C— Equipment 

110.40    Equipment  and  utensils. 

Sul)part  D— {Reserved] 

Subpart  E— Production  and  Prooees 
Controls 

110.80    Processes  and  controis. 
110.93     Warehousing  and  distribution. 

Sut>part  F—(  Reserved] 

Subpart  G— Defect  Action  Levels 

110.110    Natural  or  unavoidable  defects  in 
food  for  human  use  that  present  no 
health  hazard. 

Aothority:  Sees.  302,  303,  304.  402(a).  7(n(a), 
52  Stat  1043-1046  as  amended.  1055  (Zl  U.S.C. 
332.  333,  334,  342(a).  371(a));  sec.  361.  58  Stat. 
703  (42  U5.a  284);  7\  CFR  5.10,  5.11. 


Subpart  A— Gerteral  Provisions 

S  110.3    Definition*. 

The  definitions  and  interpretations  of 
terms  in  section  201  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  are 
applicable  to  such  terms  when  used  in 
this  part.  The  following  definitions  shall 
also  apply: 

(a)  "Acid  foods  or  acidified  foods" 
means  foods  that  have  an  equiUbrium 
pH  of  4.6  or  below. 

(b)  "Adequate"  means  that  which  is 
needed  to  accompUsh  the  intended 
purpose  in  keeping  with  good  public 
health  practice. 

(c)  "Batter"  means  a  semifluid 
substance,  usually  composed  of  flour 
and  other  ingredients,  into  which 
principal  components  of  food  are  dipped 
or  with  which  they  are  coated,  or  which 
may  be  used  directly  to  form  bakery 
foods. 

(d)  "Blanchmg,"  except  for  tree  nuts 
and  peanuts,  means  a  prepackaging  heat 
treatment  of  foodstuffs  for  a  sufficient 
time  and  at  a  sufficient  temperatiue  to 
partially  or  completely  inactivate  the 
naturally  occurring  enzymes  and  to 
effect  other  physical  or  biochemical 
changes  in  the  food. 

(e)  "Critical  control  point"  means  a 
point  in  a  food  process  where  there  is  a 
high  probability  that  improper  control 
may  cause,  allow,  or  contribute  to  a 
hazard  or  to  filth  in  the  final  food  or 
decomposition  of  the  final  food. 

(f)  "Food"  means  food  as  defined  in 
section  201(f)  of  the  act  and  includes 
raw  materials  and  ingredients. 

(g)  "Food-contact  surfaces"  are  those 
surfaces  that  contact  human  food  and 
those  surfaces  from  which  drainage  onto 
the  food  or  onto  surfaces  that  contact 
the  food  ordinarily  occurs  during  the 
normal  course  of  operations.  "Food- 
contact  surfaces"  includes  utensils  and 
food-contact  surfaces  of  equipment. 

(h)  "Lot"  means  the  food  produced 
during  a  period  of  time  indicated  by  a 
specific  code. 

(i)  "Microorganisms"  means  yeasts, 
molds,  bacteria,  and  viruses  and 
includes,  but  is  not  limited  to.  species 
having  public  health  significance.  The 
term  "undesirable  microorganisms" 
includes  those  microorganisms  that  are 
of  public  health  significance,  that 
subject  food  to  decomposition,  that 
indicate  that  food  is  contaminated  with 
filth,  or  that  otherwise  may  cause  food 
to  be  adulterated  within  the  meaning  of 
the  act.  Occasionally  in  these 
regulations,  FDA  used  the  adjective 
"microbial"  instead  of  using  an 
adjectival  phrase  containing  the  word 
microorganism. 
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(j)  "Pest"  refers  to  any  objectionable 
animals  or  insects  including,  but  not 
limited  ta  birds,  rodents,  flies,  and 
larvae. 

(k)  "Plant"  means  the  building  or 
facility  or  parts  thereof,  used  for  or  In 
connection  with  the  manufacturing, 
packaging,  labeUng.  or  holding  of  human 
food. 

(1)  "Quahty  control  operation"  means 
a  planned  and  systematic  procedure  for 
taking  all  actions  necessary  to  prevent 
food  from  being  adulterated  within  the 
meaning  of  the  act. 

(m)  "Rework"  means  clean, 
imadulterated  food  that  has  been 
removed  from  processing  for  reasons 
other  than  insanitary  conditions  or  that 
has  been  successfully  reconditioned  by 
reprocessing  and  that  is  suitable  for  use 
as  food. 

(n)  "Safe-moisture  level"  is  a  level  of 
moisture  low  enough  to  prevent  the 
growth  of  undesirable  microorganisms 
in  the  finished  product  under  the 
intended  conditions  of  manufacturing, 
storage,  and  distribution.  The  maximum 
safe  moisture  level  for  a  food  is  based 
on  its  water  activity  (a,).  An  a.  will  be 
considered  safe  for  a  food  if  adequate 
data  are  available  that  demonstrate  that 
the  food  at  or  below  the  given  a,  will 
not  support  the  growth  of  undesirable 
microorganisms. 

(o)  "Sanitize"  means  to  adequately 
treat  food-contact  surfaces  by  a  process 
that  is  effective  in  destroying  vegetative 
cells  of  microorganisms  of  public  health 
significance,  and  in  substantially 
reducing  numbers  of  other  undesirable 
microorganisms,  but  without  adversely 
affecting  the  product  or  its  safety  for  the 
consumer. 

(p)  "Shall"  is  used  to  state  mandatory 
requirements. 

(q)  "Should"  is  used  to  state 
recommended  or  advisory  procedures  or 
identify  recommended  equipment. 

(r)  "Water  activity"  (a.)  is  a  measure 
of  the  free  moisture  in  a  food  and  is  the 
quotient  of  the  water  vapor  pressure  of 
the  substance  divided  by  the  vapor 
pressure  of  pure  water  at  the  same 
temperature. 

{1105    Currant  good  manufacturing 
practice. 

(a)  The  criteria  and  definitions  in  this 
part  shall  apply  in  determining  whether 
a  food  is  adulterated  (1)  within  the 
meaning  of  section  402(a)(3)  of  the  act  in 
that  the  food  has  been  manufactured 
under  such  conditions  that  it  is  unfit  for 
food:  or  (2)  within  the  meaning  of 
section  402(a)(4)  of  the  act  in  that  the 
food  has  been  prepared,  packed,  or  held 
under  insanitary  conditions  whereby  it 
may  have  become  contaminated  with 
filth,  or  whereby  it  may  have  been 


rendered  injurious  to  health.  The  criteria 
and  definitions  in  this  part  also  apply  in 
determining  whether  a  food  is  in 
violation  of  section  361  of  the  PubUc 
Healtii  Service  Act  (42  U.S.C.  264). 

(b)  Food  covered  by  specific  ciurent 
good  manufacturing  practice  regulations 
also  is  subject  to  the  requirements  of 
those  regulations. 


§iiaio 

The  plant  management  shall  take  all 
reasonable  measures  and  precautions  to 
ensiu^  the  following: 

(a)  Disease  control  Any  person  who. 
by  medical  examination  or  supervisory 
observation,  is  shown  to  have,  or 
appears  to  have,  an  illness,  open  lesion, 
including  boils,  sores,  or  infected 
wounds,  or  any  other  abnormal  source 
of  microbial  contamination  by  which 
there  is  a  reasonable  possibility  of  food, 
food-contact  surfaces,  or  food-packaging 
materials  becoming  contaminated,  shall 
be  excluded  from  any  operations  which 
may  be  expected  to  result  in  such 
contamination  until  the  condition  is 
corrected.  Personnel  shall  be  instructed 
to  report  such  health  conditions  to  their 
supervisors. 

(b)  Cleanliness.  All  persons  working 
in  direct  contact  with  food,  food-contact 
surfaces,  and  food-packaging  materials 
shall  conform  to  hygienic  practices 
while  on  duty  to  the  extent  necessary  to 
protect  against  contamination  of  food. 
The  methods  for  maintaining  cleanliness 
include,  but  are  not  limited  to: 

(1)  Wearing  outer  garments  suitable  to 
the  operation  in  a  manner  that  protects 
against  the  contamination  of  food,  food- 
contact  surfaces,  or  food-packaging 
materials. 

(2)  Maintaining  adequate  personal 
cleanliness. 

(3)  Washing  hands  thoroughly  (and 
sanitizing  if  necessary  to  protect  against 
contamination  with  undesirable 
microorganisms)  in  an  adequate  hand- 
washing facility  before  starting  work, 
after  each  absence  from  the  work 
station,  and  at  any  other  time  when  the 
hands  may  have  become  soiled  or 
contaminated. 

(4)  Removing  all  inseciu^  jewelry  and 
other  objects  that  might  fall  into  food, 
equipment,  or  containers,  and  removing 
hand  jewelry  that  cannot  be  adequately 
sanitized  during  periods  in  which  food  is 
manipulated  by  hand.  If  such  hand 
jewelry  cannot  be  removed,  it  may  be 
covered  by  material  which  can  be 
maintained  in  an  intact,  clean,  and 
sanitary  condition  and  which  effectively 
protects  against  the  contamination  by 
these  objects  of  the  food,  food-contact 
surfaces,  or  food-packaging  materials. 

(5)  Maintaining  gloves,  if  they  are 
used  in  food  handling,  in  an  intact. 


clean,  and  sanitary  condition.  The 
gloves  should  be  of  an  impermeable 
material. 

(6)  Wearing,  where  appropriate,  in  an 
effective  manner,  hair  nets,  headbands, 
caps,  beard  covers,  or  other  effective 
hair  restraints. 

(7)  Storing  clothing  or  other  personal 
belongings  in  areas  other  than  where 
food  is  exposed  or  where  equipment  or 
utensils  are  washed. 

(8)  Confining  the  following  to  areas 
other  than  where  food  may  be  exposed 
or  where  equipment  or  utensils  are 
washed:  eating  food,  chewing  gum, 
drinking  beverages,  or  using  tobacco. 

(9)  Taking  any  other  necessary 
precautions  to  protect  against 
contamination  of  food,  food-contact 
surfaces,  or  food-packaging  materials 
with  microorganisms  or  foreign 
substances  including,  but  not  limited  to, 
perspiration,  hair,  cosmetics,  tobacco, 
chemicals,  and  medicines  applied  to  the 
skin. 

(c)  Education  and  training.  Personnel 
responsible  for  identifying  sanitation 
failures  or  food  contamination  should 
have  a  background  of  education  or 
experience,  or  a  combination  thereof,  to 
provide  a  level  of  competency  necessary 
for  production  of  clean  and  safe  food. 
Food  handlers  and  supervisors  should 
receive  appropriate  training  in  proper 
food  handling  techniques  and  food- 
protection  principles  and  should  be 
informed  of  the  danger  of  poor  personal 
hygiene  and  insanitary  practices. 

(d)  Supervision.  Responsibility  for 
assuring  compliance  by  all  personnel 
with  all  requirements  of  this  part  shall 
be  clearly  assigned  to  competent 
supervisory  personnel. 

$110.19    Exduslona. 

(a)  The  following  operations  are  not 
subject  to  this  part:  Establishments 
engaged  solely  in  the  harvesting, 
storage,  or  distribution  of  one  or  more 
"raw  agricultural  commodities,"  as 
defined  in  section  201(r)  of  the  act, 
which  are  ordinarily  cleaned,  prepared, 
treated,  or  otherwise  processed  before 
being  marketed  to  the  consuming  public. 

(b)  FDA.  however,  will  issue  special 
regulations  if  it  is  necessary  to  cover 
these  excluded  operations. 

Subpart  B— Buildings  and  Facltltlea 

S  110.20    Plant  and  ground*. 

(a)  Grounds.  The  grounds  about  a 
food  plant  under  the  control  of  the 
operator  shall  be  kept  in  a  condition  that 
will  protect  against  the  contamination  of 
food.  The  methods  for  adequate 
maintenance  of  grounds  include,  but  are 
not  limited  to: 


(1)  Properly  storing  equipment, 
removing  litter  and  waste,  and  cutting 
weeds  or  grass  within  the  immediate 
vicinity  of  the  plant  buildings  or 
structures  that  may  constitute  an 
attractant,  breeding  place,  or  harborage 
for  pests. 

(2)  Maintaining  roads,  yards,  and 
parking  lots  so  that  they  do  not 
constitute  a  source  of  contamination  in 
areas  where  food  is  exposed. 

(3)  Adequately  draining  areas  that 
may  contribute  contamination  to  food 
by  seepage,  foot-borne  filth,  or  providing 
a  breeding  place  for  pests. 

(4)  Operating  systems  for  waste 
treatment  and  disposal  in  an  adequate 
manner  so  that  they  do  not  constitute  a 
source  of  contamination  in  areas  where 
food  is  exposed. 

If  the  plant  grounds  are  bordered  by 
grounds  not  under  the  operator's  control 
and  not  maintained  in  the  manner 
described  in  paragraph  (a)  (1)  through 
(3)  of  this  section,  care  shall  be 
exercised  in  the  plant  by  inspection, 
extermination,  or  other  means  to 
exclude  pests,  dirt,  and  filth  that  may  be 
a  source  of  food  contamination. 

(b)  Plant  construction  and  design. 
Plant  buildings  and  structures  shall  be 
suitable  in  size,  construction,  and  design 
to  facilitate  maintenance  and  sanitary 
operations  for  food-manufacturing 
purposes.  The  plant  and  facilities  shall: 

(1)  Provide  sufficient  space  for  such 
placement  of  equip-  ment  and  storage  of 
materials  as  is  necessary  for  the 
maintenance  of  sanitary  operations  and 
the  production  of  safe  food. 

(2)  Permit  the  taking  of  proper 
precautions  to  reduce  the  potential  for 
contamination  of  food,  food-contact 
surfaces,  or  food-packaging  materials 
with  microorganisms,  chemicals,  filth,  or 
other  extraneous  material.  The  potential 
for  contamination  may  be  reduced  by 
adequate  food  safety  controls  and 
operating  practices  or  effective  design, 
including  the  separation  of  operations  in 
which  contamination  is  likely  to  occur, 
by  one  or  more  of  the  following  means: 
location,  time,  partition,  air  flow, 
enclosed  systems,  or  other  effective 
means. 

(3)  Permit  the  taking  of  proper 
precautions  to  protect  food  in  outdoor 
bulk  fermentation  vessels  by  any 
effective  means,  including: 

(i)  Using  protective  coverings. 

(ii)  Controlling  areas  over  and  arotmd 
the  vessels  to  eliminate  harborages  for 
pests. 

(iii)  Checking  on  a  regular  basis  for 
pests  and  pest  infestation. 

(iv)  Skimming  the  fermentation 
vessels,  as  necessary. 

(4)  Be  constructed  in  such  a  manner 
that  floors,  walls,  and  ceilings  may  be 


adequately  cleaned  and  kept  clean  and 
kept  in  good  repair,  that  drip  or 
condensate  from  fixtures,  ducts  and 
pipes  does  not  contaminate  food,  food- 
contact  surfaces,  or  food-packaging 
materials;  and  that  aisles  or  working 
spaces  are  provided  between  equipment 
and  walls  and  are  adequately 
unobstructed  and  of  adequate  width  to 
permit  employees  to  perform  their  duties 
and  to  protect  against  contaminating 
food  or  food-contact  surfaces  with 
clothing  or  personal  contact. 

(5)  Provide  adequate  lighting  in  hand- 
washing areas,  dressing  and  locker 
rooms,  and  toilet  rooms  and  in  all  areas 
where  food  is  examined,  processed,  or 
stored  and  where  equipment  or  utensils 
are  cleaned;  and  provide  safety-type 
light  bulbs,  fixtures,  skylights,  or  other 
glass  suspended  over  exposed  food  in 
any  step  of  preparation  or  otherwise 
protect  against  food  contamination  in 
case  of  glass  breakage. 

(6)  Provide  adequate  ventilation  or 
control  equipment  to  minimize  odors 
and  vapors  (including  steam  and 
noxious  fumes]  in  areas  where  they  may 
contaminate  food;  and  locate  and 
operate  fans  and  other  air-blowing 
equipment  in  a  manner  that  minimizes 
the  potential  for  contaminating  food, 
food-packaging  materials,  and  food- 
contact  surfaces. 

(7)  Provide,  where  necessary, 
adequate  screening  or  other  protection 
against  pests. 

S  1 10.35    Sanitary  oparatlonB. 

(a)  General  maintenance.  Buildings, 
fixtures,  and  other  physical  facilities  of 
the  plant  shall  be  maintained  in  a 
sanitary  condition  and  shall  be  kept  in 
repair  sufficient  to  prevent  food  from 
becoming  adulterated  within  the 
meaning  of  the  act.  Cleaning  and 
sanitizing  of  utensils  and  equipment 
shall  be  conducted  in  a  manner  that 
protects  against  contamination  of  food, 
food-contact  surfaces,  or  food-packaging 
materials. 

(b)  Substances  used  in  cleaning  and 
sanitizing;  storage  of  toxic  materials.  (1) 
Cleaning  compounds  and  sanitizing 
agents  used  in  cleaning  and  sanitizing 

"  procedures  shall  be  free  from 
undesirable  microorganisms  and  shall 
be  safe  and  adequate  under  the 
conditions  of  use.  Compliance  with  this 
requirement  may  be  verified  by  any 
effective  means  including  purchase  of 
these  substances  under  a  supplier's 
guarantee  or  certification,  or 
examination  of  these  substances  for 
contamination.  Only  the  following  toxic 
materials  that  are  required  to  maintain 
sanitary  conditions  may  he  used  or 
stored  in  a  plant  where  food  is 
processed  or  exposed:  (i)  Those  required 


to  maintain  clean  and  sanitary 
condiUonr,  (ii)  Those  necessary  far  use 
in  laboratory  testing  procedures;  (iii) 
Those  necessary  for  plant  and 
equipment  maintenance  and  operation; 
and  (iv)  Those  necessary  for  use  in  the 
plant's  operations. 

(2)  Toxic  cleaning  compounds, 
sanitizing  agents,  and  pesticide 
chemicals  shall  be  identified,  held,  and 
stored  in  a  manner  that  protects  against 
contamination  of  food,  food-contact 
surfaces,  or  food-packaging  materials. 
All  relevant  regulabons  promulgated  by 
other  Federal,  State,  and  local 
government  agencies  for  the  apphcation, 
use,  or  holding  of  these  products  should 
be  followed 

(c)  Pest  control.  No  pests  shall  be 
allowed  in  any  area  of  a  food  planL 
Guard  or  guide  dogs  may  be  allowed  in 
some  areas  of  a  plant  if  the  presence  of 
the  dogs  is  unlikely  to  result  in 
contamination  of  food,  food-contact 
surfaces,  or  food-packaging  materials. 
Effective  measures  shall  be  taken  to 
exclude  pests  from  the  processing  areas 
and  to  protect  against  the  contamination 
of  food  on  the  premises  by  pests.  The 
use  of  insecticides  or  rodenticides  is 
permitted  only  under  precautions  and 
restrictions  that  will  protect  against  the 
contamination  of  food,  food-contact 
surfaces,  and  food-packaging  materials. 

(d)  Sanitation  of  food-contact 
surfaces.  All  food-contact  siu^aces, 
including  utensils  and  food-contact 
surfaces  of  equipment,  shall  be  cleaned 
as  frequentiy  as  necessary  to  protect 
against  contamination  of  food. 

(1)  Food-contact  surfaces  used  for 
manufacturing  or  holding  low-moisture 
food  shall  be  in  a  dry,  sanitary  condition 
at  the  time  of  use.  When  the  surfaces 
are  wet-cleaned,  they  shall,  when 
necessary,  be  sanitized  and  thorou^y 
dried  before  subsequent  use. 

(2)  In  wet  processing,  when  cleaning 
is  necessary  to  protect  against  the 
introduction  of  microorganisms  into 
food,  all  food-contact  surfaces  shall  be 
cleaned  and  sanitized  before  use  and 
after  any  interruption  during  which  the 
food-contact  surfaces  may  have  become 
contaminated.  Where  equipment  and 
utensils  are  used  in  a  continuous 
production  opera  tioa  the  utensils  and 
food-contact  surfaces  of  the  equipment 
shall  be  cleaned  and  sanitized  as 
necessary. 

(3)  Non-food-contact  surfaces  of 
equipment  used  in  the  operation  of  food 
plants  should  be  cleaned  as  frequentiy 
as  necessary  to  protect  against 
contamination  of  food. 

(4)  Single-service  articles  (such  as 
utensils  intended  for  one-time  use,  paper 
cups,  and  paper  towels)  should  be 
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stored  in  appropriate  containers  and 
shall  be  haiadled.  dispensed,  used,  and 
disposed  of  in  a  manner  that  protects 
against  contamination  of  food  or  food- 
contact  surfaces. 

(5)  Sanitizing  agents  shall  be  adequate 
and  safe  under  conditions  of  use.  Any 
facility,  procedure,  or  machine  is 
acceptable  for  cleaning  and  sanitizing 
equipment  and  utensils  if  it  is 
estabUshed  that  the  fadhty,  procedure, 
*or  machine  will  routinely  render 
equipment  and  utensils  clean  and 
provide  adequate  cleaning  and 
sanitizing  treatment 

(e)  Storage  and  handling  of  cleaned 
portable  equipment  and  utensils. 
Cleaned  and  sanitized  portable 
equipment  with  food-contact  surfaces 
and  utensils  should  be  stored  in  a 
location  and  manner  that  protects  food- 
contact  surfaces  from  contamination. 

$110.37    SMiitary  facilities  and  controls. 

Each  plant  shall  be  equipped  with 
adequate  sanitary  facilities  and 
accommodations  including,  but  not 
limited  to: 

(a)  Water  supply.  The  water  supply 
shall  be  sufficient  for  the  operations 
intended  and  shall  be  derived  from  an 
adequate  source.  Any  water  that 
contacts  food  or  food-contact  surfaces 
shall  be  safe  and  of  adequate  sanitary 
quality.  Running  water  at  a  suitable 
temperature,  and  under  pressure  as 
needed,  shall  be  provided  in  all  areas 
where  required  for  the  processing  of 
food,  for  the  cleaning  of  equipment, 
utensils,  and  food-paclcaging  materials, 
or  for  employee  sanitary  facilities. 

(b)  Plumbing.  Plumbing  shall  be  of 
adequate  size  and  design  and 
adequately  installed  and  maintained  to: 

(1)  Carry  sufficient  quantities  of  water 
to  required  locations  throughout  the 
plant 

(2)  Properly  convey  sewage  and  liquid 
disposable  waste  from  the  plant 

(3)  Avoid  constituting  a  source,  of 
contamination  to  food,  water  supplies, 
equipment,  or  utensils  or  creating  an 
unsanitary  condition. 

(4)  Provide  adequate  floor  drainage  in 
all  areas  where  floors  are  subject  to 
flooding-type  cleaning  or  where  normal 
operations  release  or  discharge  water  or 
other  Uquid  waste  on  the  floor. 

(5)  Provide  that  there  is  not  backflow 
from,  or  cross-connection  between, 
piping  systems  that  discharge  waste 
water  or  sewage  and  piping  systems 
that  carry  water  for  food  or  food 
manufacturing. 

(c)  Sewage  disposal.  Sewage  disposal 
shall  be  made  into  an  adequate 
sewerage  system  or  disposed  of  through 
other  adequate  means. 


(d)  Toilet  facilities.  Each  plant  shall 
provide  its  employees  with  adequate, 
readily  accessible  toilet  faciUties. 
Comphance  with  this  requirement  may 
be  accomplished  by: 

(1)  Maintaining  the  facilities  in  a 
sanitary  condition. 

(2)  Keeping  the  facilities  in  good 
repair  at  all  times. 

(3)  Providing  self-closing  doors. 

(4)  Providing  doors  that  do  not  open 
into  areas  where  food  is  exposed  to 
airborne  contamination,  except  where 
alternate  means  have  been  taken  to 
protect  against  such  contamination 
(such  as  double  doors  or  positive  air- 
flow systems). 

(e)  Hand-washing  facilities.  Hand- 
washing facilities  shall  be  adequate  and 
convenient  and  be  furnished  with 
running  water  at  a  suitable  temperature. 
Compliance  with  this  requirement  may 
be  accomplished  by  providing: 

(1)  Hand-washing  and,  where 
appropriate,  hand-sanitizing  facilities  at 
each  location  in  the  plant  where  good 
sanitary  practices  require  employees  to 
wash  and/or  sanitize  their  hands. 

(2)  Effective  hand-cleaning  and 
sanitizing  preparations. 

(3)  Sanitary  towel  service  or  suitable 
drying  devices. 

(4)  Devices  or  fixtures,  such  as  water 
control  valves,  so  designed  and 
constructed  to  protect  against 
recontamination  of  clean,  sanitized 
hands. 

(5]  Readily  understandable  signs 
directing  employees  handling 
unproteced  food,  unprotected  food- 
packaging  materials,  of  food-contact 
surfaces  to  wash  and,  where 
appropriate,  sanitize  their  hands  before 
they  start  work,  after  each  absence  from 
post  of  duty,  and  when  their  hands  may 
have  become  soiled  or  contaminated. 
These  signs  may  be  posted  in  the 
processing  room(s)  and  in  all  other  areas 
where  employees  may  handle  such  food, 
materials,  or  surfaces. 

(6)  Refuse  receptacles  that  are 
constructed  and  maintained  in  a  manner 
that  protects  against  contamination  of 
food. 

(f)  Rubbish  and  offal  disposal. 
Rubbish  and  any  offal  shall  be  so 
conveyed,  stored,  and  disposed  of  as  to 
minimize  the  development  of  odor, 
minimize  the  potential  for  the  waste 
becoming  an  attractant  and  harborage 
or  breeding  place  for  pests,  and  protect 
against  contamination  of  food,  food- 
contact  surfaces,  water  supplies,  and 
ground  surfaces. 


Subpart  C—EqtiipnMnt 

9  110.40    Equtpmsnt  snd  utensils. 

(a)  All  plant  equipment  and  utensils 
shall  be  so  designed  and  of  such 
material  and  workmanship  as  to  be 
adequately  cleanable,  and  shall  be 
properly  maintained.  The  design, 
construction,  and  use  of  equipment  and 
utensils  shall  preclude  the  adulteration 
of  food  with  lubricants,  fuel,  metal 
fragments,  contaminated  water,  or  any 
other  contaminants.  All  equipment 
shoidd  be  so  installed  and  maintained 
as  to  faciUtate  the  cleaning  of  the 
equipment  and  of  all  adjacent  spaces. 
Food-contact  surfaces  shall  be 
corrosion-resistant  when  in  contact  with 
food.  They  shall  be  made  of  nontoxic 
materials  and  designed  to  withstand  the 
environment  of  their  intended  use  and 
the  action  of  food,  and,  if  applicable, 
cleaning  compounds  and  sanitizing 
agents.  Food-contact  surfaces  shall  be 
maintained  to  protect  food  from  being 
contaminated  by  any  source,  including 
unlawful  indirect  food  additives. 

(b)  Seams  on  food-contact  surfaces 
shall  be  smoothly  bonded  or  maintained 
so  as  to  minimize  accumulation  of  food 
particles,  dirt  and  organic  matter  and 
thus  minimize  the  opportimity  for 
growth  of  microorganisms. 

(c)  Equipment  that  is  in  the 
manufacturing  or  food-handling  area 
and  that  does  not  come  into  contact 
with  food  shall  be  so  constructed  that  it 
can  be  kept  in  a  clean  condition. 

(d)  Holding,  conveying,  and 
manufactiiring  systems,  including 
gravimetric,  pneumatic,  closed,  and 
automated  systems,  shall  be  of  a  design 
and  construction  that  enables  them  to 
be  maintained  in  an  appropriate 
sanitary  condition. 

(e)  Each  freezer  and  cold  storage 
compartment  used  to  store  and  hold 
food  capable  of  supporting  growth  of 
microorganisms  shall  be  fitted  with  an 
indicating  thermometer,  temperature- 
measuring  device,  or  temperature- 
recording  device  so  installed  as  to  show 
the  temperature  accurately  within  the 
compartment,  and  should  be  fitted  with 
an  automatic  control  for  regulating 
temperature  or  with  an  automatic  alarm 
system  to  indicate  a  significant 
temperatiu^  change  in  a  manual 
operation. 

(f)  Instnmients  and  controls  used  for 
measuring,  regulating,  or  recording 
temperatures,  pH,  acidity,  water 
activity,  or  other  conditions  that  control 
or  prevent  the  growth  of  undesirable 
microorganisms  in  food  shall  be 
accurate  and  adequately  maintained, 
and  adequate  in  number  for  their 
designated  uses. 
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(g)  Compressed  sir  or  other  gases 
mechanically  introduced  into  food  or 
used  to  clean  food-contact  surfaces  or 
equipment  shall  be  treated  in  such  a 
way  that  food  is  not  contaminated  with 
unlawful  indirect  food  additives. 

Subpart  D— (Resarvad] 

Sut>part  E— Production  and  Process 
Controls 

S  110.80    Procsssss  and  controls. 
All  operations  in  the  receiving, 
inspecting,  transporting,  segregating, 
preparing,  manufacturing,  packaging, 
and  storing  of  food  shall  be  conducted  in 
accordance  with  adequate  sanitation 
principles.  Appropriate  quality  control 
operations  shall  be  employed  to  ensure 
that  food  is  suitable  for  human 
consumption  and  that  food-packaging 
materials  are  safe  and  suitable.  Overall 
sanitation  of  the  plant  shall  be  under  the 
supervision  of  one  or  more  competent 
individuals  assigned  responsibility  for 
this  function.  All  reasonable  precautions 
shall  be  taken  to  ensure  that  production 
procedures  do  not  contribute 
contamination  from  any  source. 
Chemical,  microbial,  or  extraneous- 
material  testing  procedures  shall  be 
used  where  necessary  to  identify 
stmitation  failures  or  possible  food 
contamination.  All  food  that  has  become 
contaminated  to  the  extent  that  it  is 
adulterated  within  the  meaning  of  the 
act  shall  be  rejected,  or  if  permissible, 
treated  or  processed  to  eliminate  the 
contamination. 

(a)  Raw  materials  and  other 
ingredients.  (1)  Raw  materials  and  other 
ingredients  shall  be  inspected  and 
segregated  or  otherwise  handled  as 
necessary  to  ascertain  that  they  are 
clean  and  suitable  for  processing  into 
food  and  shall  be  stored  under 
conditions  that  will  protect  against 
contamination  and  minimize 
deterioration.  Raw  materials  shall  be 
washed  or  cleaned  as  necessary  to 
remove  soil  or  other  contamination. 
Water  used  tor  washing,  rinsing,  or 
conveying  food  shall  be  safe  and  of 
adequate  sanitary  quahty.  Water  may 
be  reused  for  washing,  rinsingi  or 
conveying  food  if  it  does  not  increase 
the  level  of  contamination  of  the  food. 
Containers  and  carriers  of  raw  materials 
should  be  inspected  on  receipt  to  ensure 
that  their  condition  has  not  contributed 
to  the  contamination  or  deterioration  of 
food. 

(2)  Raw  materials  and  other 
ingredients  shall  either  not  contain 
levels  of  microorganisms  that  may 
produce  food  poisoning  or  other  disease 
in  humans,  or  they  shall  be  pasteurized 
or  otherwise  treated  during 


manufacttmng  operations  so  that  they 
no  longer  contain  levels  that  would 
cause  the  product  to  be  adulterated 
within  the  meaning  of  the  act. 
Compliance  with  this  requirement  may 
be  verified  by  any  effective  means, 
including  purchasing  raw  materials  and 
other  ingredients  under  a  supplier's 
guarantee  or  certification. 

(3)  Raw  materials  and  other 
ingredients  susceptible  to  contamination 
with  afiatoxin  or  other  natural  toxins 
shall  comply  with  current  Food  and 
Drug  Administration  regulations, 
guidelines,  and  action  levels  for 
poisonous  or  deleterious  substances 
before  these  materials  or  ingredients  are 
incorporated  into  finished  food. 
Compliance  with  this  requirement  may 
be  accomplished  by  purchasing  raw     * 
materials  and  other  ingredients  under  a 
supplier's  guarantee  or  certification,  or 
may  be  verified  by  analyzing  these 
materials  and  ingredients  for  afiatoxins 
and  other  natiu-al  toxins. 

(4)  Raw  materials,  other  ingredients, 
and  rework  susceptible  to 
contamination  with  pests,  undesfrable 
microorganisms,  or  extraneous  material 
shall  comply  with  applicable  Food  and 
Drug  Administration  regulations, 
guidelines,  and  defect  action  levels  for 
natural  or  unavoidable  defects  if  a 
manufactiucr  wishes  to  use  the 
materials  in  manufacturing  food. 
Compliance  with  this  requirement  may 
be  verified  by  any  effective  means, 
including  purchasing  the  materials  under 
a  supplier's  guarantee  or  certiHcation,  or 
examination  of  these  materials  for 
contamination. 

(5)  Raw  materials,  other  ingredients, 
and  rework  shall  be  held  in  bulk,  or  in 
containers  designed  and  constructed  so 
as  to  protect  against  contamination  and 
shall  be  held  at  such  temperature  and 
relative  humidity  and  in  such  a  manner 
as  to  prevent  the  food  from  becoming 
adulterated  within  the  meaning  of  the 
act.  Material  scheduled  for  rework  shall 
be  identified  as  such. 

(6)  Frozen  raw  materials  and  other 
ingredients  shall  be  kept  frozen.  If 
thawing  is  required  prior  to  use,  it  shall 
be  done  in  a  manner  that  prevents  the 
raw  materials  and  other  ingredients 
from  becoming  adulterated  within  the 
meaning  of  the  act. 

(7)  Liquid  or  dry  raw  materials  and 
other  ingredients  received  and  stored  in 
bulk  form  shall  be  held  in  a  manner  that 
protects  against  contamination. 

(b)  Manufacturing  operations.  (1) 
Equipment  and  utensils  and  finished 
food  containers  shall  be  maintained  in 
an  acceptable  condition  through 
appropriate  cleaning  and  sanitizing,  as 
necessary.  Insofar  as  necessary. 


equipment  shall  be  taken  apart  for 
thorough  cleaning. 

(2)  All  food  manufacturing,  including 
packaging  and  storage,  shall  be 
conducted  under  such  conditions  and 
controls  as  are  necessary  to  minimize 
the  potential  for  the  growth  of 
microorganisms,  or  for  the 
contamination  of  food.  One  way  to 
comply  with  this  requirement  is  careful 
monitoring  of  physical  factors  such  as 
time,  temperatiu«,  humidity,  a*,  pH, 
pressure,  flow  rate,  and  manufactiuing 
operations  such  as  freezing, 
dehydration,  heat  processing, 
acidification,  and  refrigeration  to  ensure 
that  mechanical  breakdowns,  time 
delays,  temperature  fluctuations,  and 
other  factors  do  not  contribute  to  the 
decomposition  or  contamination  of  food. 

(3)  Food  that  can  support  the  rapid 
growth  of  undesirable  microorganisms, 
particularly  those  of  public  health 
significance,  shall  be  held  in  a  manner 
that  prevents  the  food  from  becoming 
adulterated  within  the  meaning  of  the 
act  Comphance  with  this  requirement 
may  be  accomplished  by  any  effective 
means,  including: 

(i)  Maintaining  refrigerated  foods  at  45 
•F  (7.2  *C)  or  below  as  appropriate  for 
the  particular  food  involved. 

(ii)  Maintaining  frozen  foods  in  a 
frozen  state. 

(iii)  Maintaining  hot  foods  at  140  *F 
(60  'C)  or  above. 

(iv)  Heat  treating  acid  or  acidified 
foods  to  destroy  mesophilic 
microorganisms  when  those  foods  are  to 
be  held  in  hermetically  sealed 
containers  at  ambient  temperatures. 

(4]  Measures  such  as  sterilizing, 
irradiating,  pasteurizing,  freezing, 
refrigerating,  controlling  pH  or 
controlling  a,  that  are  taken  to  destroy 
or  prevent  the  growth  of  undesirable 
microorganisms,  particularly  those  of 
public  health  significance,  shall  be 
adequate  under  the  conditions  of 
manufacture,  handling,  and  distribution 
to  prevent  food  from  being  adulterated 
within  the  meaning  of  the  act 

(5)  Work-in-process  shall  be  handled 
in  a  maimer  that  protects  against 
contamination. 

(6)  Effective  measures  shall  be  taken 
to  protect  finished  food  from 
contamination  by  raw  materials,  other 
ingredients,  or  refuse.  When  raw 
materials,  other  ingredients,  or  refuse 
are  unprotected,  they  shall  not  be 
handled  simultaneously  in  a  receiving, 
loading,  or  shipping  area  if  that  handling 
could  result  in  contaminated  food.  Food 
transported  by  conveyor  shall  be 
protected  against  contamination  as 
necessary. 
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(7)  Equipment  Gontainen,  and 
utensils  used  to  convey,  hoid,  or  store 
raw  materials,  woik-in-process,  lewoik. 
or  food  shall  be  constructed,  handled, 
and  maintained  during  manufacturing  or 
storage  in  a  manner  that  protects 
against  contamination. 

(8)  Effective  measures  shall  be  taken 
to  protect  against  the  inclusion  of  metal 
or  other  extraneous  material  in  food. 
Compliance  with  this  requirement  may 
be  accomplished  by  using  sieves,  traps, 
magnets,  electronic  metal  detectors,  or 
other  suitable  effective  means. 

(9]  Food,  raw  materials,  and  other 
ingredients  that  are  adulterated  within 
the  meaning  of  the  act  shall  be  disposed 
of  in  a  manner  that  protects  against  the 
contamination  of  other  food.  If  the 
adulterated  food  is  capable  of  being 
reconditioned,  it  shall  be  reconditioned 
using  a  method  that  has  been  proven  to 
be  effective  or  it  shall  be  reexamined 
and  found  not  to  be  adulterated  within 
the  meaning  of  the  act  before  being 
incorporated  into  other  food. 

(10)  Mechanical  manufacturing  steps 
such  as  washing,  peeling,  trimming, 
cutting,  sorting  and  inspecting,  mashing, 
de watering,  cooling,  shredding, 
extruding,  drying,  whipping,  defatting, 
and  forming  ehaU  be  performed  so  as  to 
protect  food  against  contamination. 
Compliance  with  this  requirement  may 
be  accomplished  by  providing  adequate 
physical  protection  of  food  from 
contaminants  that  may  drip,  drain,  or  be 
drawn  into  the  food,  fttjtection  may  be 
provided  by  adequate  cleaning  and 
sanitizing  of  all  food-contact  surfaces, 
and  by  using  time  and  temperature 
controls  at  and  between  each 
manufacturing  step. 

(11)  Heat  blanching,  when  required  in 
the  preparation  of  food,  should  be 
effected  by  heating  the  food  to  the 
required  temperature,  holding  it  at  this 
temperature  for  the  required  time,  and 
then  either  rapidly  cooling  the  food  or 
passing  it  to  subsequent  manufactiiring 
without  delay.  Thermophilic  growth  and 
contamination  in  blanchers  should  be 
minimized  by  the  use  of  adequate 
operating  temperatures  and  by  periodic 
cleaning.  Where  the  blanched  food  is 
washed  prior  to  filling,  water  used  shall 
be  safe  and  of  adequate  sanitary 
quality. 

(12)  Batters,  breading,  sauces,  gravies, 
dressings,  and  other  similar 
preparations  shall  be  treated  or 
maintained  in  such  a  manner  that  they 
are  protected  against  contamination. 
Compliance  with  this  requirement  may 
be  accomplished  by  any  effective 
means,  including  one  or  more  of  the 
following: 

(i)  Using  ingredients  free  of 
contamination. 


(ii)  Employing  adequate  heat 
processes  where  applicable. 

(iii)  Using  adequate  time  and 
temperature  controls. 

(iv)  Providing  adequate  physical 
protection  of  components  from 
contaminants  that  may  drip,  drain,  or  be 
drawn  into  them. 

(v)  Cooling  to  an  adequate 
temperature  during  manufacturing. 

(vi)  Disposing  of  batters  at 
appropriate  intervals  to  protect  against 
the  growth  of  microorganisms. 

(13)  Filling,  assembling,  packaging, 
and  other  operations  shall  be  performed 
in  such  a  way  that  the  food  is  protected 
against  contamination.  Compliance  with 
this  requirement  may  be  accomplished 
by  any  effective  means,  including: 

(i)  Use  of  a  quality  control  operation 
in  which  the  critical  control  points  are 
identified  and  controlled  during 
manufacturing. 

(ii)  Adequate  cleaning  and  sanitizing 
of  all  food-contact  surfaces  and  food 
containers. 

(iii)  Using  materials  for  food 
containers  and  food-  packaging 
materials  that  are  safe  and  suitable,  as 
defined  in  S  130.3(d)  of  this  chapter. 

(iv)  Providing  physical  protection  firom 
contamination,  particularly  airborne 
contamination. 

(v)  Using  sanitary  handling 
procedures. 

(14)  Food  such  as,  but  not  limited  to, 
dry  mixes,  nuts,  intermediate  moisture 
food,  and  dehydrated  food,  that  relies  on 
the  control  of  a,  for  preventing  the 
growth  of  undesirable  microorganisms 
shall  be  processed  to  and  maintained  at 
a  safe  moisture  level.  Compliance  with 
this  requirement  may  be  accomplished 
by  any  effective  means,  including 
employment  of  one  or  more  of  the 
following  practices: 

(i)  Monitoring  the  a.  of  food. 

(ii)  Controlling  the  soluble  solids- 
water  ratio  in  finished  food. 

(iii)  Protecting  finished  food  fitjm 
moisture  pickup,  by  use  of  a  moisture 
barrier  or  by  other  means,  so  that  the 
a^  of  the  food  does  not  increase  to  an 
unsafe  level. 

(15)  Food  such  as,  but  not  limited  to, 
acid  and  acidified  food,  that  rehes 
principally  on  the  control  of  pH  for 
preventing  the  growth  of  undesirable 
microorganisms  shall  be  monitored  and 
maintained  at  a  pH  of  4.6  or  below. 
Compliance  with  this  requirement  may 
be  accomplished  by  any  effective 
means,  including  employment  of  one  or 
more  of  the  following  practices: 

(i)  Monitoring  the  pH  of  raw 
materials,  food  in  process,  and  finished 
food. 

(ii)  Controlling  the  amount  of  add  or 
acidified  food  added  to  low-add  food. 


(16)  When  ice  is  used  in  contact  with 
food,  it  shall  be  made  from  water  that  is 
safe  and  of  adequate  sanitary  quality, 
and  shall  be  used  only  if  it  has  been 
manufactured  in  accordance  with 
current  good  manufacturing  practice  as 
outlined  in  this  part. 

(17)  Food-manufacturing  areas  and 
equipment  used  for  manufacturing 
human  food  should  not  be  used  to 
manufacture  nonhuman  food-grade 
animal  feed  or  inedible  products,  unless 
there  is  no  reasonable  possibility  for  the 
contamination  of  the  human  food. 

§  110.93    Waiehousing  and  distribution. 

Storage  and  transportation  of  finished 
food  shall  be  under  conditions  that 
will  protect  food  against  physical, 
chemical,  and  microbial  contamination 
as  well  as  against  deterioration  of  the 
food  and  the  container. 
Subpart  F— {Reaervadl 
Sul>part  Q— Defect  Action  Levels 

S  110.110    Natural  or  unavoidable  dafacts 
m  food  tor  humwt  uM  mat  preaant  no 
health  hazard. 

(a)  Some  foods,  even  when  produced 
under  current  good  manufacturing 
practice,  contain  natural  or  unavoidable 
defects  that  at  low  levels  are  not 
hazardous  to  health  The  Food  and  Drug 
Administration  establishes  maximum 
levels  for  these  defects  in  foods 
produced  under  current  good 
manufacturing  practice  and  uses  these 
levels  in  dedding  whether  to 
recommend  regulatory  action. 

(b)  Defect  action  levels  are 
estabhshed  for  foods  whenever  it  is 
necessary  and  feasible  to  do  so.  These 
levels  are  subjed  to  change  upon  the 
development  of  new  technology  or  the 
availabihty  of  new  information. 

(c)  Compliance  with  defect  action 
levels  does  not  excuse  violation  of  the 
requirement  in  section  402(a)(4)  of  the 
act  that  food  not  be  prepared,  packed,  or 
held  under  unsanitary  conditions  or  the 
requirements  in  this  part  that  food 
manufacturers,  distributors,  and  holders 
shall  observe  current  good 
manufacturing  practice.  Evidence 
indicating  that  such  a  violation  exists 
causes  the  food  to  be  adulterated  withiL 
the  meaning  of  the  act  even  though  the 
amounts  of  natural  or  unavoidable 
defects  are  lower  than  the  currently 
established  defect  action  levels.  The 
manufacturer,  distributor,  and  holder  of 
food  shall  at  all  times  utilize  quality 
control  operations  that  reduce  natural  or 
unavoidable  defects  to  the  lowest  level 
currently  feasible. 

(d)  The  mixing  of  a  food  containing 
defects  above  the  current  defed  action 
level  with  another  lot  of  food  is  not 
permitted  and  rmders  the  final  food 
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adulterated  within  the  meaning  of  the 
act.  regardless  of  the  defect  level  of  the 
final  food. 

(e)  A  compilation  of  the  current  defect 
action  levels  for  natural  or  unavoidable 
defects  in  food  for  human  use  that 
present  no  health  hazard  may  be 
obtained  upon  request  from  the  Industry 
Programs  Branch  (HFF-326),  Center  for 
Food  Safety  and  Applied  Nutrition.  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204. 

Dated:  March  13, 1986. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
Otis  R.  Bowen, 

Secretary  of  Health  and  Human  Services. 
(FR  Doc.  86-13822  Filed  6-18-^;  8:45  ?m) 
BHXINQ  COOC  4160-01-M 


21  CFR  Part  118 
[Docket  No.  80N-03071 

Cacao  Products  and  Confectionery; 
Revocation  of  Current  Good 
Manufacturing  Practica  Regulations 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revoking  the 
current  good  manufacturing  practice 
(CGMP)  regulations  for  cacao  products 
and  confectionery  because  the 
regulations  are  no  longer  necessary. 


EFFECTIVE  DATE:  December  19, 1986. 

FOR  FURTHER  INFORMATION  CONTACr 

Prince  G.  Harrill,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-210),  Food 
and  Drug  Administration,  200  C  St  SW.. 
Washington.  DC  20204.  202-485-0097. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  26, 1969  (34  FR 
6977),  the  agency  published  a  final  rule 
governing  CGMP  in  the  food  industry 
(see  21  CFR  Part  110).  Subsequently,  the 
agency  also  published  several 
regulations  designed  to  address  specific 
problems  unique  to  the  manufacture  of 
certain  food  products.  Among  these 
were  the  regulations  for  cacao  products 
and  confectionery  (21  CFR  Part  118) 
published  in  the  Federal  Register  of  June 
4, 1975  (40  FR  24162). 

Since  1970,  the  agency  has  received 
numerous  comments  from  industry 
supporting  the  fact  that  most  problems 
addressed  in  the  specific  CGMP 
regulations  are  common  to  all  parts  of 
the  food  industry.  In  light  of  this 
information,  the  agency  concluded  that 
specific  regulations  would  be 
unnecessary  ^f  Part  110  were  revised  to 
apply  to  most  foods.  Accordingly,  in  the 
Federal  Register  of  June  8, 1979  (44  FR 
33238],  FDA  proposed  to  so  revise  Part 
110. 

In  keeping  with  the  proposal,  the 
agency,  in  the  Federal  Register  of 
September  7. 1979  (44  FR  52257). 
published  a  proposal  to  revoke  21  CFR 
Part  lia  FDA  did  not  receive  any 


comments  in  direct  response  to  the 
proposal  to  revoke  Part  118. 

As  a  result  of  its  evaluations  of  the 
numerous  comments  it  received 
regarding  the  June  8, 1979,  proposal, 
FDA  is  publishing  elsewhere  in  this 
issue  of  the  Federal  Register  a  final  rule 
to  revise  Part  110  to  apply  to  most  foods. 
In  light  of  this  final  rule,  the  specific 
regulations  for  cacao  products  and 
confectionery  are  unnecessary. 
Accordingly.  FDA  is  announcing  in  this 
document  that  it  is  revoking  Part  118. 

List  of  Subjecto  in  21  CFR  Fart  118 

Cacao  products.  Candy,  Food 
packaging,  Reporting  and  recordkeeping 
requirements. 

PARTUS— [REMOVED] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  402(a)  (3) 
and  (4).  701(a).  52  Stat.  1046. 1055  (21 
U.S.C.  342(a)  (3)  and  (4).  371(a)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  Chapter  I  of  Title  21  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  Part  118 — Cacao  Products 
and  Confectionery. 

Dated:  March  2a  1986. 
Maurice  D.  Kinslow, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  88-13818  Filed  6-18-86;  8:45  am] 
BIIXINO  COOC  4iaO-01-H 
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DEPARTMEirT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  DniQ  Administration 

21  CFR  Pvt  123 
[Doctat  Nol  83N-03M) 

Frozen  Rmv  Braaded  Shrimp;  Current 
Good  MMMifacturing  Practice 

AQENCV:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revoka  the  current  good  manufactimng 
practice  (CCMP)  regulations  f(x  frozen 
raw  breaded  shrimp  because  the 
regulation  is  no  longer  necessary. 
DATE:  Comments  by  Aii^st  18, 1988. 
ADDRESS:  Written  comments,  data,  or 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 
FOR  RMTHER  MFORMATION  CONTACT: 
Prince  G.  Harrill.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-210),  Food 
and  Drug  Administration,  200  C  St  Sw.. 
Washington,  DC  20204,  202-485-0097. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  26. 1969  (34  FR 
6977),  the  agency  published  a  Rnal  rule 
governing  CCMP  in  the  food  industry 
(see  21  CFR  Part  110].  Subsequently  the 
agency  also  published  several 
regulations  designed  to  address  specific 
problems  unique  to  the  manufacture  of 
certain  food  products.  Among  these 
were  the  regulations  for  frozen  raw 
breaded  shrimp  (21  CFR  Part  123) 
published  in  the  Federal  Register  of 
January  13, 1970  (35  FR  420). 

Since  1970,  the  agency  has  received 
numerous  comments  from  industry 
supporting  the  fact  that  most  of  the 
problems  addressed  in  the  specific 
CCMP  regulations  are  conunon  to  all 
parts  of  the  food  industy.  In  light  of  this 
information,  the  agency  concluded  that 
speciHc  regulations  would  be 
unnecessary  if  Part  110  were  revised  to 
apply  to  most  foods.  Acoordingly,  in  the 
Federal  Register  of  June  8, 1979,  the 
agency  proposed  to  so  revise  Part  110. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  publishing  a  final 
rule  that,  among  other  things,  revises 
Part  100  to  apply  to  most  foods.  Because 
the  final  rule  renders  unnecessary  the 
frozen  raw  breaded  shrimp  CCMP 
regulations,  the  agency  is  proposing  in 
this  notice  to  revoke  Part  123.  This 
action  is  consistent  not  only  with  final 
rule  but  also  with  the  agency's  program 
of  reviewing  existing  regulations  to 
eliminate  those  that  are  unnecessary 


(see  46  FR  3633;  July  14. 1981).  (See  also 
the  agency's  notices  published 
elsewhere  in  thia  issue  of  the  Federal 
Register  announcing  the  withdrawal  of 
the  agency's  proposals  to  establish 
CCMP  regulations  for  bakery  foods  and 
tree  nuts,  respectively,  and  the  agency's 
final  rule,  also  published  elsewhere  in 
this  issue  of  the  Federal  Registar. 
revoking  the  current  CGMP  regulations 
for  cacao  products  and  confectionary.) 
Interested  person  may,  on  or  before 
August  18, 1988  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
conunents  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  123 

Food  packaging.  Frozen  food.  Seafood. 

PART  123— FROZEN  RAW  BREADED 
SHRIMP 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  402(a)(4). 
710(a),  52  Stat  1046  as  amended.  1055 
(21  U.S.C.  342(a)(4),  371(a)))  and  under 
21  CFR  5.10,  it  is  proposed  that  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  by  removing 
Part  123 — Frozen  Raw  Breaded  Shrimp. 

Dated:  March  28, 1986. 
Maurice  D.  Kinslow. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  86-13820  Filed  6-18-86;  8:45  am] 
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21  CFR  Part  128f 
[Docket  No.  76N-0037] 

Tr««  Nuts  and  Peanuts;  Current  Good 
Manufacturing  Practice;  Wlttidrawal  of 
Proposed  Rule 

agency:  Food  and  Drug  Administration. 
ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
the  proposal  to  establish  current  good 
manufacturing  practice  (CGMP) 
regulations  for  tree  nuts  and  peanuts 
because  the  proposed  regulations  are  no 
longer  necessary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Prince  G.  Harrill,  Center  for  Food  Safety 
and  Applied  Nutintion  (HFF-210),  Food 
and  Drug  Adminsti-ation,  200  C  St.  SW.. 
Washington.  DC  20204,  202-485-0097. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  30, 1976  (41  FR 
27000],  the  agency  pu1)Ushed  a  proposal 
to  establish  CGMP  regulations  for  tree 
nuts  and  peanuts.  The  proposed 
regulations  applied  to  almonds.  Brazil 
nuts,  cashew  nuts,  filberts,  macadamia 
nuts,  peanuts,  pecans,  pine  nuts, 
pistachio  nuts,  and  walnuts.  A  period  of 
60  days  was  provided  for  filing 
comments.  At  the  request  of  a  trade 
association,  the  comment  period  was 
extended  30  days  by  a  notice  in  the 
Federal  Register  of  August  23. 1976  (41 
FR  35532].  The  comment  period  was 
extended  an  additional  30  days  by  a 
notice  in  the  Federal  Register  of 
September  30, 1976  (41  FR  43179].  FDA 
received  numerous  conunents  on  the 
proposed  regulations. 

Subsequently,  FDA  published  in  the 
Federal  Register  of  June  8, 1979  (44  FR 
33238)  a  proposal  to  revise  the  umbrella 
CGMP  regulations  in  Part  110.  In  the 
preamble  to  that  proposal,  FDA  stated 
that  the  problems  to  be  addressed  by 
specific  CGMP  regulations,  like  those 
proposed  for  tree  nuts  and  peanuts,  are 
common  throughout  all  segments  of  the 
food  indutry.  Accordingly,  FDA 
concluded  that  the  umbrella  CGMP 
regulations  in  Part  110  should  be  revised 
to  apply  to  most  foods.  In  light  of  this 
conclusion,  FDA  announced  in  the  June 
9, 1979,  proposal  that  it  was  staying  the 
rulemaking  proceeding  for  the  proposed 
CGMP  regulations  for  tree  nuts  and 
peanuts  pending  an  evaluation  of  the 
comments  on  the  proposed  revisions  to 
Part  110.  The  preamble  to  the  June  8, 
1979,  proposal  also  stated  that  after  the 
comments  were  evaluated,  the  agency    • 
would  determine  what  action  to  take 
with  respect  to  the  proposed  CGMP 
regulations  for  tree  nuts  and  peanuts. 

As  a  result  of  its  evaluation  of  the 
numerous  conunents  it  received 
regarding  the  June  8, 1979,  proposal. 
FDA  is  publishing  elsewhere  in  this  . 
issue  of  the  Federal  Register  a  final  rule 
that  amends  the  umbrella  CGMP 
regulations  in  Part  110  to  apply  to  most 
foods,  including  tree  nuts  and  peanuts. 
In  the  final  rule  FDA  responds  to  the 
specific  comments  received  concerning 
the  June  30, 1976,  proposal  concerning 
tree  nuts  and  peanuts.  In  light  of  the 
final  rule,  the  agency's  June  30, 1976, 
proposal  is  unnecessary. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  402(a)  (3) 
and  (4)  and  701(8],  52  Stat.  1046, 1055  (21 
U.S.C.  342(a]  (3)  and  (4),  371(a))]  and 
under  the  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  the  proposal  to  estabhsh 
CGMP  regulations  for  tree  nuts  and 
peanuts  published  in  the  Federal 


Register  of  June  30. 1976  (41  FR  27000]  is 
hereby  withdrawn  and  the  rulemaking 
proceeding  initiated  by  that  proposal  is 
terminated. 

Dated.  March.  28. 1986. 
Maurice  D.  Kinslow. 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc.  86-13821  Filed  6-18-88;  8:45  am] 
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21  CFR  Part  128e 
(Docket  No.  76N-0027] 

Bakery  Foods;  Current  Good 
Manufacturing  Practice;  Withdrawal  of 
Proposed  Rule 

agency:  Food  and  Drug  Administration. 
action:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administi-ation  (FDA)  is  withdrawing 
the  proposal  to  establish  current  good 
manufacturing  practice  (CGMP) 
regulations  for  bakery  foods  because  the 
proposed  regulations  are  no  longer 
necessary. 
FOR  FURTHER  INFORMATION  CONTACT: 

Prince  G.  Harrill,  Center  for  Food  Safety 
and  Applied  Nutiition  (HFF-210],  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-485-0097. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  12, 1976  (41 
FR  6456),  the  agency  published  a 


proposal  to  establish  CGMP  regulations 
for  bakery  foods.  The  proposed 
regulations  applied  to  such  foods  as 
bread,  rolls,  buns,  crackers,  stuffing, 
breading,  biscuits,  muffins,  pretzels, 
cones,  cakes,  cookies,  pies,  pastries,  and 
other  sweet  baked  goods. 
■  A  period  of  60  days  was  provided  for 
filing  comments.  At  the  request  of  a 
trade  association,  the  comment  period 
was  extended  30  days  by  a  notice  in  the 
Federal  Register  of  April  6, 1976  (41  FR 
14526).  The  comment  period  was 
extended  an  additional  90  days  by  a 
notice  in  the  Federal  Register  of  May  14, 
1976  (41  FR  19988).  FDA  received 
several  comments  on  the  proposal. 

Subsequently,  FDA  published  in  the 
Federal  Register  of  June  8, 1979  (44  FR 
33238],  a  proposal  to  revise  the  umbrella 
CGMP  regulations  in  Part  110.  In  the 
preamble  to  that  proposal,  FDA  stated 
that  the  problems  to  be  addressed  by 
specific  CGMP  regulations,  like  those 
proposed  for  bakery  foods,  are  common 
throughout  all  segments  of  the  food 
industry.  Accordingly,  FDA  concluded 
that  the  current  umbrella  CGMP 
regulations  in  Part  110  should  be  revised 
to  apply  to  most  foods.  In  light  of  this 
conclusion.  FDA  announced  in  the  June 
8, 1979,  proposal  that  it  was  staying  the 
proposed  rulemaking  proceeding  for 
bakery  foods  pending  an  evaluation  of 
the  comments  on  the  proposed  revisions 
of  the  umbrella  CGMP  regulations.  The 
preamble  to  the  June  8, 1979,  proposal 
also  stated  that  after  the  comments  were 


evaluated,  the  agency  would  determine 
what  action  to  take  with  respect  to  the 
proposed  CGMP  regulations  for  bakery 
foods. 

As  a  result  of  its  evalaution  of  the 
comments  it  received  regarding  the  June 
8, 1979.  proposal,  FDA  is  publishing 
elsewhere  in  this  issue  of  the  Federal 
Register  the  final  rule  that  amends  the 
umbrella  CGMP  regulations  in  Part  110 
to  apply  to  most  foods,  including  bakery 
foods.  In  the  final  rule  FDA  responded 
to  the  specific  comments  received  on  the 
February  12, 1976,  proposal  concerning 
bakery  foods.  In  light  of  the  final  rule, 
the  agency's  February  12, 1976,  proposal, 
is  unnecessary. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  402(a]  (3) 
and  (4)  and  701(a].  52  Stat.  1046, 1055  (21 
U.S.C.  342(a)  (3)  and  (4).  371(a]))  and 
under  authority  delegated  to  the 
Conunissioner  of  Food  and  Drugs  (21 
CFR  5.10),  the  proposal  to  establish 
CGMP  regulations  for  bakery  foods 
published  in  the  Federal  Register  of 
February  12, 1976  (41  FR  6456),  is  hereby 
withdrawn  and  the  rulemaking 
proceeding  initiated  by  that  proposal  is 
terminated. 

Dated:  March  2a  1986. 
Maurice  D.  Kinslow, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc.  86-13819  Filed  6-18-86;  8:45  am) 

BILUNQ  CODE  41M>-01-M 


IM  I 


Reader  Aids 


Faderal  Register 

Vol.  51.  No.  118 
Thursday.  lune  19,  1986 


INFORMATION  AND  ASSISTANCE 


SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public) 

Problems  with  subscriptions 
Subscriptions  (Federal  agencies] 
Single  copies,  back  copies  of  FR 
Magnetic  tapes  of  PR,  CFR  volumes 
Public  laws  (Slip  laws) 

PUBLICATIONS  AND  SERVICES 

Dslty  rederttl  Register 

General  Information,  index,  and  finding  aids 

Public  inspection  desk 

Corrections 

Document  drafting  information 

Legal  staff 

Machine  readable  documents,  specifications 

Co<J«  of  Federal  RegulatkMis 

General  information,  index,  and  finding  aids 
Printing  schedules  and  pricing  information 

Laws 

PresMential  Doojments 

Executive  orders  and  proclamations 

Public  Papers  of  the  President 

Weekly  Compilation  of  Presidential  Doctunents 

United  States  Govemment  Manual 
Other  Services 

Library 

Privacy  Act  Compilation 

TDD  for  the  deaf 


202-763-3238 
275-3054 
523-5240 
783-3238 
275-1184 
275-3030 


523-5227 
523-5215 
523-5237 
523-5237 
523-4534 
523-3408 


523-5227 
523-3419 

523-5230 


523-5230 
523-5230 
523-5230 

523-5230 


52»-4986 
523-4534 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  JUNE 

1 9747-1 981 6 2 

1 981 7-20244 3 

20245-20436 4 

20437-20606 5 

20607-20792. 6 

20793-20952. 9 

20953-21 1 30 _10 

21 1 31  -21 322 11 

21323-21496..„ — 12 

21 497-2 1 726 1 3 

21 727-21 876. 16 

21877-22056 17 

22057-22266 18 

22267-22484 1 9 


IM    I 


CFR  PARTS  AFFECTED  DURING  JUNE 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3  CFR 

Admlntetratlvs  Ordars: 
Presidential  Determinations: 
No.  86-10  of  June  3, 
1 986 „ 22057 


5496 19817 

5497 19819 

5498 20953 

5499 21 1 31 

5500 21 323 

5501 21 727 

5CFR 

550 21 325 

870 21497 

871 21497 

872 21 497 

Proposed  RutoK 

294 20833 

351 21 1 77 

831 21 560 

870 21368 

873 21 368 

7CFR 

26 20643 

27 ., 22059 

28 22059 

52. 20437.  21133 

54 21 1 34 

61 22059 

272 20793 

273 20793 

301...- 21136.  21498,  21499, 

22267 

400 20245 

417 20246 

418 : 21729 

419 21 729 

427 21 729 

429 21 729 

713 2 1 826 

724 22268 

725 22268 


726-.. 
770._. 

795.... 


22268 

:.21828 

...„ 21828 

908 20645.  21 726 

91 5 20955 

1 006 20446 

1007 20446 

1011.... 20446 

1012 20446 

1013 20446 

1046. 20446 

1065 22271 

1093 20446 

10»4-„ 20446 

1096. 20446 

1097 20055 

1008. 20446 


1 099 _ 20446 

1136 

1421 

1425 

1446 

19821 

.21730.  21877 

21828 

21879 

1476 

21326 

1772 

1941 

19822 

???72 

1943 

22272 

1951 

20465 

1980 

nupoeed  Rulee: 

907 

„ ???72 

20664 

908 

20664 

1065 

..„ 19846 

8CFR 

100 

19824 

103. 

19824 

204 

20794 

238 

Prepoeed  Rulee: 
103 

.21509,21510 

OCFR 

318 

21731 

Propoeed  Rulee: 
92  

20834 

145 

20790 

147 

151 

20790 

19646 

10  CFR 

34 

2 

_ 21736 

21560 

19 

21   

21560 

21560 

21560 

51 

60 

70 

72.  

73 

21560 

??288 

21560 

„ 21560 

21560 

75 

150 

..„ 21560 

21560 

810 

20978 

12  CFR 

210 —  ™ 

265 

„  21740 

19825 

330 

„ 21137 

611 

620 

..21331.21332 
21336 

621 

622 „ 

623  

21336 

21138 

21138 

330 

20978 

11 


Federal  Register  /  Vol.  51,  No.  118  /  Thursday.  June  19.  1986  /  Reader  Aids 


Federal  Register  /  Vol.  51.  No.  118  /  Thursday,  June  19.  1986  /  Reader  Aids 


111 


13  cm 

107 

108 

111 

115. 

121. 
122.... 


21484 

.20764.  20781 

20247 

20922 

20795 

20248 


14CFR 

21 

25. 


71.. 


75.... 
93~.. 
97„. 
105.. 


„ 20797 

20249 

20249-20251. 

21511-21515. 

21899-21901 

.19825.20801,20802 

21516.21517,21746 

21901.22064 

21902.21904 

21708 

.«..•...«.«•»»■»»>••  20956 
21906 


Ch.  I 21369 

1 21916 

21 20301,  21560-21562 

23...„ 21 560-21 562 

25 21 563 

27 21 488 

29. 2 1 488 

39_ 19848,  19849. 

20304-20308.20495, 

21563-21567.21922-21924, 

22084 

43 21 722 

61 21 722 

71 20834,  21178.  21568- 

21570.22301 

73 21 179 

75. 20978 

91 20979.  21722. 

21925 
121 - 21563 

15CFR 

377 20252 

385 20467.  20468 

399 20467,  20468 

981 - 20958 


922 21369 

16CFR 

13 20469.  20803. 

21907-21910 

303 20803,  20807 

455 20936 

Proposed  Rute*: 

13 20498.  20500,  20835, 

22301 

435 20991 

1 700 21925 


17CFR 

1 

5 

15 

31 

33 

230 


...21149 
.„.  21149 
....21343 
....21149 
....21344 
....20254 


230 21 378 

239 21 378 

240 20504 


)M    I 


Item 

35 


.22065 


154 

.22168 

157 

.22168 

270 

271 

282 

!22667 

.22168 
.22168 
.22068 

284 

410 

.22168 
.20960 

271 

.22304 

410 

.21928 

i9cn) 

4 

.21152 

?4   ... 

.21152 
„ 20610 
.21152 

Ill 

123 

145 

178 _   . 

..21152 
..21152 
..21152 
..20810 

20CFR 

395 

..20470 

404 

416 

Propos9Q  RUWK 

10 

•"*'"**•'*" 

„21156 
..21156 

..20736 

404 

..22306 

416 

601 

21773 

20991 

655.. 


21CFR 


.20516 


20 

82 

110 

118  

22458 

21911 

. 20786 

20786 

22458 

22481 

430 

436 

441 

442 

455 

20262 

22071 

22275 

20262 

22071 

510 19826.  19828 

522 20646.  21746.  22275 

558 19828 

740 ™ 

1308 

20471 

21 911 

Propoood  RuIm! 

20 

19851 

123 

128e 

22482 

22483 

128f „ 

22482 

182 

186 

19651 

19851 

201 

314 

19853 

20310 

1306. 

1308 

22CFR 

41 

42 

21773 

22085 

„..21157 

21157 

61 

„.  20475 

510 

20961 

PrapoMd  RuIm: 
508 

20524 

23CFR 

658    

20817 

1309 

2?i>7fi 

655 

..20840.21180 

24CFR 

13 

15 

27 

200.._ 

201 

203 

204 - 

207 

215 

220 


19829 

..'. 20476 

21517 

21866 

21159 

21159.21866 

21866 

20264 

21850 

20264.  21866 

221 20264,  21866 

222 21866 

226 21866 

227 21 866 

234 21 159 

238 20264.  21850 

237 21866 

240 21886 

246 20264 

251 20264 

255. 20264 

51 1 20220 

812 21300 

813 _ 21 300 

882 _ - 21 300 

886 21850 


52 21 570 

510 2031 2 

570 20312 

2SCFR 

63 21 160 

64 21 160 

67 21 160 

68 21 160 

71 21 160 

72. 21 160 

74 21 160 

77 - 21 160 

26CFR 

1 20274,  20480,  21518 

602 20646.21518 

27CFR 

4 20480,  21546 

5.... 21 746 

19 21746 

Propo— d  Rulo*: 

4 .....21574 

9 1 9853-1 9856 

28CFR 

16 20274,  20276.  21161 

60 22282 

544 21114 


2 21 386 


29CFR 

Ch.  XXV.. 

2610 

2622. 

2676 


.21163.21748 

21547 

21547 

21548 


195Z 

30CFR 


.21574 


250. 

256. 

774. 

901. 

916.. 

917. 

931—. 

934.... 

935..- 

938.-. 

943.... 


. 20993 

20993 

21574 

.19858,20841 

22306 

21184 

20843 

„ 22307 

. 22308 

22309 

22310 


32CFR 

737 

754 

762 

765 

8066 


.22282 
.19830 
.22282 
.22283 
.20277 


33CFR 

80 21 748 

81 20820 

100 20621.  21356,  22283 

1 10 21 346.  21 347 

1 1 7 20482,  21 357 

1 62 20823 

1 65 21 346 


95 21928 

100... 20534.  20844 

1 17 22312 

140 21387 

1 43 21 387 

146. 21928 

149. 21387 

150 21928 

165 20645.21387 

173 21928 

1 77 21 928 

1 81 20993 

1 83 20993 

209 22086 

335 22086 

336 22086 

337 22086 

338 22088 


34CFR 

75 

79 

230 

231 

280 

500 

501 

505 

510 

514 

525 

526 

527 

537 

561 

573 

574 

682 

690 


.20823.21163 

20823 

20825 

20825 

„„ 20414 

22422 

22422 

22422 

._ 22422 

22422 

22422 

22422 

22422 

22422 

22422 


22422 

22422 

20422 

..._ 20422 


76.... 
653.. 


.20408 
.20406 


256.. 

21345 

61........ 

PropottSQ  Rums 
257 

402 

20961 

21358 

935.. 
944 

2081 8 

20965 

21368 

955.. 

_....  22282 

21314 

36CFR 

211 _ 

228 

19830 

20825 

701 

703 

1254 „ 

1260 

22072 

™ 22072 

22076 

22076 

Proposed  RutoK 

1 19858,  21840 

2 _ 21 840 

3 1 9858 

4 21 840 

7 21 389 

59 21 1 24 

62 21929 

72 21 124 

38CFR 

1 21748 

21 20827 

PrOp099Q  RUWS! 

1 7 20846 

21 20846 

39CFR 

1 0 _ 21 366 

111 19831,21750 

PropoMdRulM: 

1 1 1 2231 4 

320 2 1 929 

40CFR 

52 19834-19836,  20284. 

20285,  20646,  20967, 
21549,21550 

60 20286.  20648.  21164, 

21762 

61 20648 

81 20285,  20969 

1 22 20426,  20828 

1 57 21276 

162 21276 

1 80 21 1 72.  21 1 73, 

22077. 22078 

280 2041 8 

300 21054 

403 20426,  20828 

464...„ 21 760 

704 1 9839 

710 21438 


Ch.  1 21576 

51 21 390 

52 20994.  21390.  21577, 

21932 

60...._ 22384 

122 21454 

180 21186-21189 

194 22264 

257 20671 

261 19859.  21648 

271  ..„ 21648 

300 „. 21099.  21 109 

302 - 21648 

403 21 454 

721 21 1 90 

799..„ 21933 


41CFR 

101-26.. 


.20628 


42CFR 

405 21 550.  22010 

412 2201 0 

416 22010 

417 2201 0 


440 2201 0 

441 _ 22010 

442 21 550 

456 2201 0 

482 2201 0 

489 2201 0 

Proposed  RuMS! 

36 21 1 18 

53 20995 

405 19970.  20435 

412 19970.  20435 

431 21933 

43CFR 

361 0 22079 

PuMc  Land  Ordan 

6617 22284 

Proposso  RuwK 

11 22320 

44CFR 

64 20971 .  21767 

Pi  upuxd  RuIm: 

9 20535 

220 20995 

222 2031 5 

45CFR 

1 1 77 20483 

1 1 78 20974 

1 61 4 21 558 

PropoMd  RidM: 

304 :. 20673 

46CFR 

1 60 20650 

PropoMdRulM: 

4 21928 

5 21 928 

31 20847 

35 21 928 

61 20847 

67 21 580 

71 _ 20847 

78 21928 

91 20847 

97 21 928 

1 07 21 387.  21 928 

108 21387 

109 21387,21928 

167 20847.21928 

169 20847 

1 85 21 928 

1 89 20847 

1 96 21 928 

1 97 21 928 

572 20535  • 

47CFR 

Ch.  I 20975 

0... 20289 

1 20290 

21 19839.  20290 

25 20975 

73 19641.  19842.  20291, 

20292.  20650,  20975,  21 174. 

21769.  21770.  21912. 22285 

74 ^ 1 9839 

76 21 770 

78 1 9839 

04 1 9839 

97 21 175 

PropottSQ  RUMK 

1 21 774 

2 21 776 


67 

21000 

73 19863.  19864.  20315- 

2031 7. 20674-20676, 21 1 94, 
21195.21776-21780,22320 

97     20676 

48CFR 

Ch.7(App 
H)  

B.  C.  F.  G. 
20651 

25 

232 

252 

.. 20976 

20651 

20651 

501.. 

702 

731 

752 

5242 

21175 

20651 

20651 

..20651 

19842 

5252. 

19642 

PHS301... 
PHS  304... 
PHS  305... 
PHS  306.. 

20485 

20485 

20485 

20485 

PHS  314.. 

20485 

PHS  315.. 
PHS  323.. 
PHS  333.. 

20485 

20485 

20485 

PHS  335.. 
PHS  336 

20485 

20485 

PHS  352.. 
PHS  380.. 

rfvpowQ  1 

1 

20485 

20485 

20238 

8 

21496 

15  

20238 

30 

20238 

35 

.20238 

52 

20238 

53 

20238 

230 

232  

19864 

..„ 19865 

253   

19864 

528 

21195 

552 

21195 

49CFR 

1  

20831 

192 

20294 

195 

20294.  20976 

387  

22080 

571 

661  

. 21912.  22285 

1047 

20976 

1152 

21559 

1220 

22083 

1241 

19844 

Propoood  RtdM: 

Ch  X 21780 

171  

19866 

172 

...„. 19866 

173 

..„ 19866 

174 

176 

177  .... 

.„ 19866 

19866 

19866 

178 

179 

192 

387  

19866 

19866 

19878.21939 

.-...22086 

571 

SOCFR 

91 

.20536.21583.21696. 
22092 

20977 

402  

19926 

611 

630 

..20297.  2065^  21772 
20297 

661 

19844.21175 

671 19845 

672 20659.  20832.  21176. 

21772.22287 

675 20852 

17 22092,  22321 

20 20677 

642 20847 

651 20850 

652 22321 

654 21001 

UST  OF  PUBLIC  LAWS 

Note:  No  public  bUls  which 

have  become  law  were 

recetved  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  Ust  of  Public 

Law*. 

Last  List  June  10,  1986 


OL 


SS 


9  86 


IM  I 


IM  I 


Just  Released 


Code  of 
Federal 
Regulations 

Revised  as  of  April  1, 1986 


Quantity         Volume 


Title  18— Conservation  of  Power  and  Water 
Resources  (Parts  1-149)  (Stock  No.  822-007-00049-0) 
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section.  In  addrtion.  •  chackhst  o«  current  CFB  votumes,  comprieing  a  coniptete  CFR  set.  appears  each  month 
in  the  LSA  (List  of  CFR  Section*  Aflected) 
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MaH  to:  Superintendent  of  Documents.  U.S.  Government  Printing  Office.  Washington.  D.C.  20402 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  o^icial  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  50a  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  eariier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Ote  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  51  FR  12345. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  u»e$  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  In  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  fmding  aids  of  the  FR/CFR 
system. 

WHY:         To  provide  the  public  with  access  to  infonnation 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

July  11:  at  9  am. 

Office  of  the  Federal  Register. 


First  Floor  Conference  Room. 

1100  L  Street  NW..  Washington.  DC 

RESERVATIONS:  Abram  Primus  202-523-3419 
Ina  Masters  202-523-3419 


WHEN: 
WHERE: 


SEATTLE,  WA 

July  22;  at  1:30  pm. 

North  Auditorium, 
Fourth  Floor,  Federal  Building. 
915  2nd  Avenue.  Seattle,  WA 
RESERVATIONS:  Call  the  Portland  Federal  Information 
Center  on  the  following  local  numbers: 
Seattle    206-442-0570 
Tacoma    206-383-5230 
Portland    503-221-2222 


SAN  FRANCISCO,  CA 

luly  24;  at  1:30  pm. 

Room  2007,  Federal  Building. 


WHEN: 

WHERE: 

450  Golden  Gate  Avenue, 
San  Francisco,  CA. 

RESERVATIONS:  Call  the  San  Francisco  Federal  Infonnation 
Center,  415-556-6600 
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NOTICES 

Environmental  statements;  availabilit;',  etc.: 

Eden  Valley  and  Thatcher  Ridge  Wilderness  Study  Area, 
CA,  22572 
Realty  actions;  sales,  leases,  etc.: 

Arizona.  22573 

Nevada,  22573 

Legal  Services  Corporation 

NOTICES 

Meetings:  Sunshine  Act,  22592 

Mine  Safety  and  Health  Administration 

RULES 

Explosives;  permissibility  and  suitability  tests: 

Blasting  devices,  22519 

Stemming  devices,  22519 
NOTICES 
Safety  standard  petitions: 

Consolidation  Coal  Company,  22582 

National  Bureau  of  Standards 

RULES 

Voluntary  product  standards;  development  procedures, 
22496 


National  Foundation  on  the  Arts  and  Humanitie* 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

22583 
Meetings;  Sunshine  Act,  22592 

National  Institute  for  Occupational  Safety  and  HoaKh 

See  Centers  for  Disease  Control 
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Rules  and  Regulations 


Federal  Register 
Vol.  51,  No.  119 
Friday.  )une  20,  1986 


This  section  of  the  FEDERAL   REGISTER 
contains   regulatofy  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  Ijooks  are  listed  in  the 
first   FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  729 

Poundage  Quota  Regulations  for  ttie 
1986  Through  1990  Crops  of  Peanuts 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
action:  Final  rule. 

summary:  This  Hnal  rule  sets  forth 
regulations  for  the  1986-1990  crops  of 
peanuts  regarding  the  allocation  of  farm 
poundage  peanut  quotas  and  related 
matters.  Among  other  provisions,  the 
final  regulations  address:  (1) 
Establishment  of  farm  quotas;  (2) 
prorating  quota  increases  to  quota  farms 
and  to  farms  that  previously  were 
"nonquota  farms";  (3)  reductions  in 
quota  for  nonproduction:  (4)  reallocation 
of  quotas  reduced  for  nonproduction  or 
which  were  permanently  or  temporarily 
released;  (5)  adjusting  farm  quotas  for 
undermarketings;  and  (6)  transferring 
peanut  quotas  between  farms. 
Regulations  for  identification  of 
marketings,  assessment  of  marketing 
penalities,  and  processing  of  marketing 
violations  will  be  issued  in  a  later 
publication  in  the  Federal  Register.  The 
promulgation  of  this  rule  is  necessary  in 
order  that  State  and  farm  poundage 
quotas  may  be  established  for  the  1986 
crop  of  peanuts. 
date:  Effective  June  20. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  P.  Kume  (ASCS)  202-447-9003.  The 
Impact  Analysis  describing  the  options 
considered  in  developing  the  Hnal  rule  is 
available  upon  request. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512p-1 


and  has  been  classified  "not  major".  It 
has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2]  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  governments,  or 
geographical  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  fuial 
rule  applies  are:  Commodity  Loans  and 
Purchases;  10.051,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Agricultural  Stabilization  and 
Conservation  Service  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

A  notice  of  proposed  rulemaking  with 
respect  to  poundage  quota  regulations 
for  the  1986-1990  crop  of  peanuts  was 
published  in  the  Federal  Register  on 
April  1, 1986  (51  FR  11274). 

Statutory  Requirements 

The  Food  Security  Act  of  1985  (Pub.  L 
99-198)  (the  "1985  Act")  which  was 
enacted  on  December  23, 1985.  amended 
the  Agricultural  Adjustment  Act  of  1938 
(the  1938  Act)  and  the  Agricultiu-al  Act 
of  1949  (the  1949  Act)  to  make 
significant  changes  in  the  administration 
of  the  peanut  production  and  price 
support  program. 

This  final  rule  sets  forth  the 
procedures  for  the  establishment  of  farm 
poundage  quotas  and  other  terms  and 
conditions  of  the  program  affecting  the 
production  of  peanuts,  such  as  quota 
adjustments  due  to  changes  in  the 
national  quota,  reductions  in  quota  for 
nonproduction  and  reallocation  of 
quotas  reduced  for  nonproduction  or 
permanently  released.  These  regulations 
are  based  on  previous  regulations  that 


were  applicable  to  the  1982-1965  crops, 
with  modifications  designed  to  reflect 
changes  made  by  the  1985  Act.  The 
primary  impact  of  these  regulations  is  to 
establish  the  manner  in  which  quotas 
will  be  allocated  to  farms. 

General  Summary  of  Conunents 

TTiere  were  several  comments 
received  relating  to  the  shortness  of  the 
comment  period  and  requesting  that  the 
implementation  of  the  rules  be  delayed 
because  fanners  have  made  plans  for 
the  1986  crop  such  as  borrowed  money 
to  produce  the  1986  crop,  made  soil 
preparation  and  in  most  instances, 
planted  the  1986  peanut  crop. 

The  Department  conducted  an 
extensive  informational  campaign 
consisting  of  national  and  local  press 
releases,  local  radio  and  television  spot 
announcements.  A  summary  of  the 
provisions  of  the  proposed  rule  and 
questions  and  answers  based  upon  the 
provisions  of  the  proposed  rule  were 
mailed  from  each  county  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  office  to  all  farm  operators  on 
which  peanuts  were  produced  or  had  an 
established  quota  from  the  1985  crop 
explaining  the  major  changes  in  the 
proposed  regulations.  Copies  of  the 
proposed  rule  were  available  by  April  8, 
1986,  in  local  county  ASCS  offices  for 
review  by  any  interested  person.  Also, 
copies  of  the  proposed  rule  were  either 
delivered  to  or  mailed  to  persons 
requesting  a  copy  from  the  National, 
State,  or  county  ASCS  office.  In  view  of 
the  efforts  made  by  the  Department  to 
advise  peanut  producers  of  the  contents 
of  the  proposed  rule,  the  period  for 
comments  appears  to  have  been 
adequate.  The  Department  continued  to 
consider  and  summarize  comments 
received  through  close  of  business  on 
April  28, 1986. 

A  total  of  969  conunents  were 
received  from  various  individuals.  A 
total  of  919  comments  were  received 
from  farmers,  9  from  farm  organizations, 
10  from  grower  groups,  8  from  U.S. 
Senators,  10  from  Members  of  the  House 
of  Representatives,  1  from  a  State 
Senator,  2  from  State  Commissioners  of 
Agriculture,  6  from  State  and  county 
ASC  committees,  1  from  a  State 
extension  service  and  3  from  bankers. 
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Discussion  of  Comments 

1.  Distribution  of  national  quota 
increase  and  considered  produced 
credit 

(a)  Quota  increases.  Under  the  rule,  in 
accordance  with  section  358  of  the  1938 
Act  if  the  national  peanut  quota  is 
increased,  each  State  will  take  a  share 
of  the  increase  based  upon  the  State's 
previous  percentage  share  of  the 
national  quota.  Section  358  further 
provides  that  such  increase  shall  be 
allocated  equally  among:  (i)  all  farms  in 
the  State  of  each  of  which  a  farm 
poundage  quota  was  established  for  the 
marketing  year  immediately  preceding 
the  marketing  year  for  which  the 
allocation  is  being  made:  and  (ii)  all 
other  farms  in  the  State  on  each  of 
which  peanuts  were  produced  in  at  least 
two  of  the  three  immediately  preceding 
crop  years,  as  determined  by  the 
Secretary. 

Under  the  rule,  as  proposed,  two  steps 
were  taken  in  making  this  allocation  for 
each  State  with  farms  eligible  for  a 
quota  increase  due  to  an  increase  in  the 
national  quota.  First,  the  number  of 
eligible  farms  in  both  categories  were 
added  and  the  total  was  divided  into  the 
amount  by  which  the  quota  was 
increased.  There  were  226  comments 
expressing  the  view  that  the  result  so 
obtained  should  be  the  quota  allocated 
to  each  of  the  quota  and  nonquota 
farms. 

The  proposed  rule,  however,  provided 
a  second  step.  The  result  so  obtained 
was  to  be  multiplied  by  the  number  of 
quota  farms  and  by  the  number  of 
nonquota  farms  to  determine  each 
category's  share  of  the  quota.  The  share 
for  quota  farms  would  then  be  divided 
among  individual  "quota  farms'*  based 
upon  the  higher  of:  (1)  The  farm's  quota 
for  the  preceding  year  or  (2)  the  average 
production  of  peanuts  on  the  farm  for 
those  two  marketing  years,  out  of  the 
three  preceding  marketing  years,  in 
which  the  farm's  production  was 
highest.  The  share  for  nonquota  farms 
would  be  divided  among  individual 
nonquota  farms  based  on  the  same  type 
of  production  history  as  provided  for 
quota  farms. 

There  were  228  comments  supporting 
such  an  allocation.  An  additional  146 
comments  would  also  support  this  type 
of  allocation  if  the  allocation  to  quota 
farms  was  made  only  on  the  basis  of  the 
1985  quotas. 

Other  comments  supported  varying 
alternative  methods  of  allocation.  There 
were  also  suggestions  that  the  increase 
in  quota  be  allocated  to  quota  farms 
only  and  some  suggestions  that  such 
increases  be  allocated  to  nonquota 


farms  only.  Neither  allocation  would  be 
permitted  by  the  1985  Act. 

From  the  conunents  received,  the 
consensus  appeared  to  be  that  the 
allocation  of  a  State's  increase  in  quota 
should  be  done  on  some  basis  other 
than  each  quota  and  nonquota  farm 
receiving  the  same  amount  of  the 
increase,  regardless  of  production 
history  or  other  factors.  Factors 
suggested,  as  in  the  proposed  rule, 
included  previous  production  and 
previous  quota. 

It  has  been  determined  that  the  rule, 
as  proposed,  should  be  adopted  on  this 
issue.  Ignoring  actual  production  would 
produce  disparate  and  unfair  results  by 
ignoring  the  actual  investment  of 
producers  in  peanut  production. 
Moreover,  to  ignore  production  would 
fail  to  account  for  the  fact  that  a  number 
of  peanut  farms  are  combinations  of 
other  farms.  In  addition,  to  ignore 
production  would  mean  that  to  some 
degree  the  ability  to  satisfy  demand  for 
food  uses  of  peanuts  could  be  moved 
from  farms  in  one  locale  to  those  in 
another.  Such  results,  it  is  believed, 
were  not  intended  by  the  amendments 
made  by  the  1985  Act  to  Section  358  of 
the  1938  Act. 

The  language  of  section  358  of  the 
1938  Act,  with  respect  to  the  allocation 
of  an  increase  in  a  State's  quota  due  to 
increases  in  the  national  quota,  is 
similar  to  that  which  was  contained  in 
Section  802  of  H.R.  2100,  99th  Cong.,  Ist. 
Sess.  House  Report  No.  99-271. 
accompanying  H.R.  2100,  contained  at 
page  52  the  following  statement  with 
respect  to  this  provision: 

These  changes  in  current  law  will  provide 
a  balance  in  the  distribution  of  new  quota 
and  address  the  issue  of  new  growers' 
entrance  into  the  current  program  in  a  fair 
and  equitable  fashion,  [sic]  By  recognizing 
the  need  to  permit  entrances  of  the  new 
growers  into  the  current  system,  the  bill 
addresses  issues  raised  previously  in  a 
manner  which  is  least  economically 
disruptive  to  the  areas  currently  producing 
peanuts. 

The  rule  as  proposed  accomplished 
such  an  equitable  balance  and  met  the 
demand  of  the  statute  for  equal- 
treatment  for  quota  and  nonquota  farms. 
It  has  been  determined  in  thafregard 
that  it  would  not  be  appropriate  to 
ignore  actual  production  for  either 
"quota  farms"  or  "nonquota  farms".  As 
indicated,  some  suggested  that  even  if 
the  proposed  rule  were  otherwise 
adopted,  the  increase  for  "quota  farms" 
should  be  based  solely  on  each  farm's 
previous  quota.  It  is  argued  by  those 
suggesting  such  a  limitation  that  those 
farms  that  produced  both  quota  and 
"additional  peanuts"  contributed  to  the 
costs  of  the  peanut  program  and  should 


not.  by  virtue  of  their  production  of 
additional  peanuts,  obtain  a  higher 
quota  than  they  would  have  otherwise. 
However,  there  was  nothing  in  the 
previous  law  which  prohibited  the 
growing  of  additional  peanuts  in  an 
amount  which  the  producer  deemed 
appropriate  and  indeed  it  was 
anticipated  by  Congress  when  it 
reduced  the  national  quota  in  previous 
years  that  a  portion  of  the  demand  for 
domestic  edible  uses  would  be  made  up 
by  sales  of  additional  peanuts  through 
special  "buyback"  procedures.  Further, 
to  ignore  actual  production  for  quota 
farms  would  not  ignore  the  basic 
orientation  of  actual  production  of 
provisions  with  respect  to  allocation  of 
the  quota  increase,  but  would  also  result 
in  an  unjustifiable  treatment  of  farms 
which  may  have  incidentally  acquired  a 
small  peanut  quota  but  produced  a  large 
quantity  of  additional  peanuts.  In  such 
cases — were  actual  production  to  be 
ignored — the  farm  could  receive  a 
substantially  lower  quota  than  if  the 
farm  previously  had  no  quota  at  all. 

Commenters  suggested  other 
variations  on  quota  increases;  e.g.,  one 
commenter  objected  to  the  provision  of 
the  proposed  rule  that  a  farm  with  one 
acre  or  less  of  production  would  not  be 
considered  to  have  produced  peanuts  for 
quota  increase  purposes.  The  1938  Act 
specificaMy  exempts  production  on  one 
acre  or  less  from  regulation  under  the 
Act.  Such  production  is  treated, 
effectively,  as  nonproduction.  To  do 
otherwise  in  the  rule  would  be  contrary 
to  the  Act  and  unworkable. 

Some  commenters  also  suggested  that 
producers  be  granted  quota  increases 
directly  rather  than  tying  the  quota  to  a 
farm.  Adoption  of  that  suggestion  is 
prohibited  by  the  Act.ge  a20jn0057 

{b)  Considered  produced  credit.  Under 
the  1938  Act,  for  the  1986-1990  crops, 
quotas  can,  "insofar  as  practicable  and 
on  such  fair  and  equitable  basis"  as  the 
Secretary  may  prescribe,  be  reduced  to 
the  extent  to  quota  is  not  produced  or 
"considered  produced"  on  the  quota 
farm  for  two  out  of  three  preceding 
years. 

The  1983  Act  specifies  that  a  quota 
can  be  "considered  produced"  on  the 
quota  farm  if  production  was  not 
possible  due  to  a  natural  disaster  or 
other  condition  beyond  the  producer's 
control. 

The  proposed  rule  specified  that:  (1) 
Quotas  would  be  considered  produced 
for  the  1983-85  crops  if  leased  or 
transferred  to  a  farm  with  the  same 
owner  or  operator,  or  if  transferred  by  a 
"fall"  (post-planting)  lease  and  (2)  for 
the  1986  and  subsequent  crops,  quotas 
would  be  considered  produced  if 


production  on  the  quota  tarm  was  not 
possible  due  to  conditions  beyond  the 
producer's  control. 

The  issue  generated  292  comments.  A 
number  of  suggestions  were  made.  First, 
some  suggested  that  in  all  cases  leased 
quotas  should  be  considered  produced. 
Some  argued  that  leasing  is  necessary  to 
combine  quotas  into  marketable 
quantities.  Some  of  these  commenters. 
however,  would  limit  such  protection  to 
quotas  transferred  to  farms  with  the 
same  operator. 

Some  argued  that  reductions  for  non- 
production  should  not  be  made  for  the 
1986  crop  since  planting  may  have 
already  occurred. 

Others  suggested  that  it  would  be 
unfair  to  reduce  quotas  that  were  leased 
under  circumstances  which,  for  the 
1983-85  crop  years,  did  not  produce  a 
quota  reduction.  This  suggestion  was 
made  in  particular  with  respect  to  leases 
made  because  of  soil  diseases  or 
conditions  affecting  the  crop  on  the 
quota  farm. 

Other  commenters  argued  that  they 
had  purchased  quotas  which,  if  the 
proposed  rule  were  adopted,  would  be 
unfairly  eliminated.  In  addition,  other 
commenters  argued  that  actual 
producers  of  peanuts  would  suffer 
unless  they  were  given  the  opportunity 
to  purchase  quotas  previously  leased. 
This  was  suggested  to  be  a  particular 
problem  in  fringe  areas  where  the  small 
quantity  of  quota  that  would  remain 
after  reductions  would  not  be  large 
enough  to  leave  enough  quota  available 
for  purchase. 

The  proposed  rule,  as  regards  this 
issue,  has  been  modified.  First,  to  avoid 
problems  arising  from  the  difficulty  of 
predicting  their  1986  quotas  prior  to 
planting,  all  1986  quotas  up  to  the  farm's 
1986  basic  poundage  quota  will  be 
considered  produced  for  the  1986  crop. 

Second,  in  order  to  avoid  due 
hardship  to  actual  producers  of  peanuts, 
for  the  1986  crop  only,  the  farm 
poundage  quota  shall  not  be  reduced  on 
a  farm  if  the  quota  would  be  subject  to 
reduction  solely  because  the  quota  was 
leased  and  produced  on  another  farm  by 
a  different  operator  during  the  base 
period.  In  addition,  a  farm  to  which  a 
1986  quota  has  been  transferred  by  sale 
will  be  given  considered  produced  credit 
for  1985  to  the  extent  of  the  amount  of 
quota  transferred.  Also,  provision  is 
made  in  the  rule  to  provide  that  if  a  fann 
which  had  a  farm  quota  for  1985  is  sold 
such  that,  beginning  with  the  1986  crop, 
there  is  a  new  quotaholder,  the  new 
quotaholder  will  be  given  considered 
produced  credit  in  the  same  manner  as 
if  there  had  been  a  sale  of  the  quota 
itself.  This  should  provide  an  equitable 


application  of  the  quota  reduction 
provisions  of  the  1986  amendments. 

Comments  suggesting  that  there 
should  be  a  blanket  exemption  for 
transfers,  past  and  future,  were  rejected. 
Such  a  blanket  exemption  would  be 
contrary  to  the  statute.  While  it  may  be 
that  in  some  instances  a  quota  on  a  farm 
does  not  amount  to  the  marketable 
quantity,  a  farm  with  a  small  quota  can 
be  combined  with  other  farms.  In  any 
event,  the  fact  that  a  producer  may  not 
find  it  profitable  to  produce  a  particular 
quota  on  the  quota  farm  is  not  a 
condition  beyond  the  producer's  control 
but  a  management  decision. 

Pursuant  to  the  "fair  and  equitable" 
provisions  of  the  peanut  quota  reduction 
section  of  the  1938  Act,  the  final  rule 
will  effectively  eliminate  quota 
reductions  for  nonproduction  in  many 
instances  for  the  1986  crop.  WThile  the 
modification  of  the  rule  regarding 
reductions  will  be  adverse  to  some 
farmers — those  who  would  have 
benefited  from  the  reallocation,  the 
adverse  effect  will  be  minimal  given  the 
size  of  the  shares  involved.  By 
comparison,  the  effect  on  other 
producers,  if  no  modification  were 
made,  would  be  profound. 

In  addition,  pursuant  to  Section  1314 
of  the  1985  Act.  a  special  provision  for 
considered  produced  credit  is  included 
in  the  rule  for  farms  to  which  the 
Farmers  Home  Administration  has  or 
had  control  or  title  for  the  1983  and 
subsequent  crop  years. 

2.  Other  issues. 

Some  commenters  suggested  that  the 
"fall"  transfer  restrictions  were  too 
restrictive.  The  proposed  rule  requires 
that  the  full  quota  be  planted  before  a 
fall  lease  will  he  allowed.  That 
requirement  is  provided  for  by  statute. 

"Two  comments  suggested  that  quotas 
temporarily  released  be  reallocated  to 
farms  in  the  same  county.  The  rule 
permits  distributions  on  that  basis.  The 
actual  method  will  be  determined  once 
the  quantity  to  be  allocated  is  known. 

One  conunent  opposed  the  provision 
in  the  proposed  rule  for  reallocating  to 
nonquota  farms  at  least  25  percent  of 
those  quotas  reallocated  due  to 
reductions  for  nonproduction  or  due  to 
permanent  releases.  That  minimum  is 
set  by  statute. 

Other  commenters  recommended  that, 
due  to  the  lateness  of  the  final  rule  and 
the  fact  that  producers  have  made  land 
preparation  involving  other 
commodities,  the  proposed  changes  not 
be  implemented  for  1986.  Legislative 
provisions  prohibit  this. 

One  commenter  suggested  that  the 
treatment  of  "foundation  seed"  for  quota 
purposes  be  addressed  in  the  rule.  "The 
proposed  rule  did  not  cover  this  subject. 


That  issue  is  germane  to  matters  which 
will  be  addressed  in  subsequent 
regulations. 

Conclusion 

Having  given  careful  consideration 
and  review  to  all  comments,  it  has  been 
determined  that  the  provisions  of  the 
proposed  rule  should  be  adopted  except 
for: 

(1)  Minor  clarifications; 

(2)  The  change  in  the  quota  reduction 
provisions  of  the  regulations,  as 
previously  noted;  and 

(3)  The  following  changes: 

(a)  The  list  of  States  contained  in 

S  729.346  has  been  deleted.  That  section 
provided  that  transfers  by  sale  or  lease 
could  be  made  from  one  county  in  the 
State  to  another  county  if  the  poundage 
quota  allocated  to  a  State  for  the 
preceding  year  was  less  than  10,000 
tons.  "Hie  State  poundage  quota  for  a 
State  for  the  preceding  year  could 
change  from  one  year  to  another.  The 
change  in  S  729.348  avoids  unnecessary 
amendments  to  the  regulations. 

(b)  Section  729.348  has  been  amended 
to  provide,  for  the  1986  crop  only,  that 
the  final  date  for  "spring  transfers"  will 
be  a  date  announced  by  the  Deputy 
Administrator,  rather  than  June  15.  This 
change  is  needed  to  allow  additional 
time  for  spring  transfers  for  the  1986 
crop. 

List  of  Subjects  in  7  CFR  Part  729 

Poundage  quotas.  Peanuts. 

TinalRule 

Accordingly.  7  CFR  Part  729  is 
amended  by  adding  a  new  subpart  as 
follows: 

PART  729— PEANUTS 

Subpart- Poundage  Quota  and  Marlwting 
Regulations  for  th*  1986  Through  1990 
Crop  of  Paanuts 

General 

Sec. 

729.311  Basis  and  purpose. 

729.312  Extent  of  calculations  and  rule  of 
fractions. 

729.313  Definitions. 

729.314  Types  of  peanuts. 

729.315  Supervisory  authority  of  State 
committee  and  Deputy  Administrator. 

72g.3ie-729.319    [Reserved). 

State  Poundage  Quotas,  Farm  Poundag* 
Quotas,  Notice  to  Farm  Operator  and 
Appeals 

729.320  Instructions  and  forms. 

729.321  Determination  of  State  poundage 
quota. 

729.322  Reserves  for  correctiona. 

729.323  Determination  of  preliminary  farm 
poundage  quota. 
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Sec 

729.324  Delennination  of  initial  basic  fann 
poundage  quota. 

729.325  Detarmination  of  basic  farm 
poundage  quota. 

729.328    Determination  of  effective  farm 
poundage  quota. 

729.327  Considered  produced  credit 

729.328  Reductions  for  nonproduction  of  a 
quota. 

729.329  Allocation  of  increase  in  State 
poundage  quota  to  farms. 

729.330  Allocation  of  decrease  in  State 
poundage  quota  to  farms. 

729.331  Allocation  of  pemanently  released 
quotas  and  nonproduced  quotas. 

729.332  Lack  of  adequate  tillable  cropland. 

729.333  Determination  of  undermarketings. 

729.334  Determination  of  farm  yield. 

729.335  Determination  of  farm  yield  for 
reconstituted  farms. 

729.338    Approval  of  farm  poundage  quota 
and  notice  to  farm  operator. 

729.337  Erroneous  notice  of  effective  farm 
poundage  quota. 

729.338  Request  for  reconsideration  or 
appeal. 

729.339  Farms  with  one  acre  or  less  of 
peanuts. 

729.340-729J42     [Reserved]. 

Tranafan  of  Fum  Poundage  Quota 

729.343    Transfer  by  sale  or  lease. 

729J44    Transfer  by  owner  or  operator. 

729.345    Transfer  by  sale  or  permanent 
transfer  by  owner  from  or  to  separately 
owned  tracts  within  a  farm  combination. 

729.348    Transfers  within  certain  States. 

729.347  Witness  of  signatures. 

729.348  Filing  record  of  transfer  and  time  for 
filing. 

729.349  Maximum  period  of  transfer. 

729.350  Transfers  not  to  be  approved. 
729J51    Consent  of  lienholders. 

729.352  Transfers  to  and  from  the  same  farm 
(subleasing]. 

729.353  Fall  transfers. 

729.354  Effect  of  permanent  transfer  on 
quota  and/or  production  history  and  on 
determination  of  farm  poundage  quota. 

729.355  County  committee  action. 

729.356  Wilhdirawal  or  minor  revision. 
729.357-729.366    [Reserved]. 

Temporary  and  Permanent  Release  and 
Temporary  Reapportionment 

729.367  Temporary  release  and  temporary 
reapportionment. 

729.368  Temporary  release  of  farm 
poundage  quota. 

729.369  Permanent  release  of  farm 
poundage  quota:  effect  on  quota  and/or 
production  history  and  on  future  quota 
determinations. 

729.370  Permanent  release  from  farm 
containing  separate  ownership  tracts. 

729.371  Closing  date  for  temporary  or 
permanent  releases  of  quotas  and  for 
requesting  reapportionment  of  temporary 
released  quotas. 

729.372  Signature  requirements  for 
temporary  releases. 

729.373  Signature  requirements  for 
permanent  releases. 

729.374  Reapportionment  of  farm  poundage 
quota  temporarily  released. 


Sec. 

729.375  Closing  date  for  reapportionment  of 
temporarily  released  quota. 

729.376  Credit  for  voluntary  temporary 
release  of  quota  or  for  reapportioned 
poundage  quota. 

729.377  Withdrawal  or  minor  revision  of 
released  quota. 

729.378  Notification  of  State  committees  of 
p)ermanent  or  temporary  release  of 
quotas. 

729.379-729.384     [Reserved]. 

Authority:  Sees.  301.  357,  35a  358a.  359.  372. 
373,  375,  52  Stat.  38,  as  amended.  55  Stat.  88, 
as  amended,  81  Stat.  658.  as  amended.  55 
Stat.  90.  as  amended,  52  Stat.  65,  as  amended, 
66,  as  amended  (7  U.S.C.  1301, 1357. 1358, 
1358a,  1359, 1372, 1373, 1375,  as  amended): 
Section  108B  of  the  Agricultural  Act  of  1949 
as  added  by  Section  705  of  the  Food  Security 
Act  of  1985  (Pub.  L  No.  99-198). 

Subpart— Poundage  Quota  and 
Marketing  Regulations  for  ttie  1986 
Through  1990  Crops  of  Peanuts 

General 

S  729..31 1    Basis  and  purposs. 

The  regulations  contained  in  this 
subpart  are  issued  in  accordance  with 
the  Agricultiu*  Adjustment  Act  of  1938, 
as  amended,  and  the  Agricultural  Act  of 
1949,  as  amended,  and  are  applicable  to 
the  1986  through  1990  crops  of  peanuts. 
They  govern  the  establishment  of  farm 
poundage  quotas,  the  issuance  of 
marketing  cards,  the  identification  of 
marketings  of  peanuts,  the  collection 
and  refund  of  penalties,  the  keeping  of 
records,  and  the  making  of  reports 
incident  thereto. 

S  729.3 1 2    Extant  of  calculations  and  rule 
of  fractions. 

Computations  made  pursuant  to  this 
subpart  shall  be  rounded  in  accordance 
with  the  provisions  of  Part  793  of  this 
chapter,  provided  further. 

(a)  Acreages  shall  be  roimded  to  the 
nearest  tenth; 

(b)  Penalties  and  liquidated  damages 
shall  be  rounded  to  the  nearest  cent: 

(c)  Per  pound  penalties  and  liquidated 
damages  shall  be  rounded  to  the  nearest 
tenth  of  a  cent. 

(d)  The  following  calculations  shall  be 
roimded  to  the  nearest  whole  poimd: 

(1)  Peanuts  produced,  considered 
produced  and  mcketed; 

(2)  Preliminary  farm  poundage 
quoatas; 

(3]  Farm  poundage  quotas; 

(4)  Initial  basic  farm  potmdage  quotas; 

(5)  Basic  farm  poundage  quoatas; 

(6)  Effective  farm  poundage  quoatas; 

(7)  Farm  yields;  and 

(8]  Actual  yields  per  acre:  and 

(e)  All  mathematical  factors  arising 
under  this  subpart  shall  be  calculated  to 
four  decimal  places  tuiless  the  Deputy 
Administrator  shall  determine  otherwisa 


5  729.313    Daflnlttons 

The  definitions  in,  and  provisions  of, 
Parts  71&  719,  720,  and  1448  of  this 
chapter  are  hereby  made  applicable  to 
these  regulations  imless  the  context  or 
subject  matter  or  the  provisions  of  these 
regulations  require  othewise.  References 
to  other  parts  of  this  chapter  or  title  or 
any  other  regulations,  shall  include  any 
amendments  to  the  referenced  parts. 
Unless  the  context  or  subject  matter 
require  otherwise,  the  following  words 
and  phrases,  as  used  in  this  subpart  and 
in  all  related  instructions  and  forms 
shall  mean: 

(a)  Additional  peanuts.  Any  peanuts 
which  are  marketed  from  a  farm  other 
than  peanuts  marketed  or  considered 
marketed  as  quota  peanuts. 

(b)  Areas.  The  southwestern  area 
consisting  of  Puerto  Rico,  the  U.S.  Virgin 
Islands,  and  the  States  of  Alabama, 
Georgia,  Mississippi,  Florida,  and  that 
part  of  South  Carolina  south  and  west  of 
the  Santee-Congaree-Board  Rivers. 

(2)  The  southeastern  area  consisting 
of  the  States  of  Alaska,  Arizona, 
Arkansas,  California,  Colorado,  Hawaii. 
Idaho,  Kansas,  Louisiana,  Montana, 
Nebraska,  New  Mexico,  Nevada,  North 
Dakota.  Oklahoma,  Oregon,  South 
Dakota,  Texas,  Utah,  Washington,  and 
Wyoming  and  all  terrorities  and 
possessions  of  the  United  States  not 
otherwise  assigned. 

(3)  The  Virginia-Carolina  area 
consisting  of  the  District  of  Colimibia 
and  the  States  of  Connecticut, 
Delaware,  Illinois,  Indiana,  Iowa, 
Kentucky,  Maine,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  New  Hampshire,  New  Jersey. 
New  York,  North  Carolina,  Ohio, 
Pennsylvania,  Rhode  Island,  Tennessee, 
Vermont.  Virginia.  West  Virginia, 
Wisconsin,  and  that  part  of  South 
Carolina  north  and  east  of  the  Santee- 
Congaree-Board  Rivers. 

(c)  Base  period.  The  3  calendar  years 
immediately  preceding  the  year  for 
which  a  farm  poundage  quota  is  being 
established. 

(d)  Basic  farm  poundage  quota.  (1)  For 
the  1985  crop,  the  basic  quota 
established  pursuant  to  §  729.224  for  a 
farm. 

(2)  For  the  1988-90  crops,  the  quota 
determined  for  the  1986-1990  crops  for  a 
farm  in  accordance  with  S  729.325. 

(e)  Buyer.  A  person  who: 

(1)  Buys  or  otherwise  acquires 
peanuts  in  any  form; 

(2)  Markets,  as  a  commission 
merchant,  broker,  cooperative,  agent,  or 
in  any  other  capacity,  any  peanuts  for 
the  account  of  a  producer  and  is 
responsible  to  the  producer  for  the 
amoimt  received  for  the  peanuts:  or 


(3)  Receives  peanuts  as  collarteral  for, 
or  in  settlement  of,  a  price  support  loan. 

(f)  Commingled  peanuts.  Peanuts 
produced  on  different  farms  and  placed 
into  a  single  wagon,  truck  or  any  other 
vehicle  so  that  the  peanuts  become,  or 
can  become,  intermingled  in  whole  or  in 
part  within  the  same  vehicle,  or  such 
that  it  is  not  possible  because  of  such 
placement  of  peanuts  to  identify  the 
farm  on  which  the  individual  peanuts 
were  produced. 

(g)  Considered  produced  credit.  To  the 
extent  permitted  by  this  subpart, 
peanuts  for  which  credit  for  production 
on  the  farm  is  given  to  a  farm  when  the 
peanuts  were  not  actually  produced  or 
grown  on  such  farm  in  a  current  year  or 
one  of  the  base  period  years. 

(h)  Deputy  Administrator.  The  Deputy 
Administrator,  or  acting  Deputy 
Administrator,  State  and  County 
Operations,  Agricultural  Stabilization 
and  Conservation  Service,  U.S. 
Department  of  Agriculture. 

(i)  Director.  The  Director,  or  Acting 
Director,  Tobacco  and  Peanuts  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture. 

(j)  Effective  farm  poundage  quota.  For 
the  1986-90  crops,  the  quota  determined 
in  accordance  with  {72^.326. 

(k)  Excess  peanuts.  The  quantity  of 
peanuts  marketed  or  considered 
marketed  as  quota  peanuts  from  the 
farm  in  the  current  marketing  year  in 
excess  of  the  farm's  effective  farm 
poundage  quota. 

(1)  False  identification.  The  deliberate 
or  inadvertent  identification  of  peanuts 
at  the  time  of  marketing  as  being 
produced  on  a  farm  when  the  peanuts 
were  not  produced  on  such  farm. 

(m)  Farm  yield.  The  yield  for  a  farm 
determined  in  accordance  with  {729.334. 

(n)  Farmers  stock  peanuts.  Dug 
peanuts  produced  in  the  United  States 
which  have  not  been  shelled,  crushed, 
cleaned,  or  otherwise  changed  (except 
for  removal  of  foreign  material,  loose 
shelled  kernels,  and  excess  moisture) 
from  the  condition  in  which  picked  or 
threshed  peanuts  are  customarily 
marketed  by  producers. 

(o)  Final  acreage.  The  acreage  on  the 
farm  on  which  peanuts  are  produced  as 
determined  and  adjusted  in  accordance 
with  Part  718  of  this  chapter. 

(p)  Green  peanuts.  Peanuts  which, 
before  drying  or  removal  of  moisture 
from  the  peanuts  either  by  natural  or 
artifical  means,  are  marketed  by  the 
producer  for  consimiption  exclusively  as 
boiled  peanuts. 

(q)  Initial  basic  farm  poundage  quota. 
The  quota  determined  in  accordance 
with  S  729.324. 


(r)  Inspector.  A  Federal  or  Federal- 
State  inspector  authorized  or  licensed 
by  the  Secretary,  U.S.  Department  of 
Agriculture  to  grade  peanuts. 

(s)  Loan  additional  peanuts.  Peanuts 
which  are  not  eligible  for  marketing  as 
quota  peanuts,  are  not  subject  to 
delivery  to  fulfill  a  contract  for 
additional  peanuts,  and  which  are 
pledged  as  collateral  for  a  price  support 
loan  at  the  additional  loan  rate. 

(t)  Marketed.  To  dispose  of  peanuts 
(including  farmers  stock  peanuts, 
shelled  peanuts,  cleaned  peanuts,  or 
peanuts  in  processed  form]  by  voluntary 
or  involuntary  sale,  barter,  or  exchange, 
or  by  gift  inter  vivos.  The  terms 
"market",  "marketing",  and  "for  market" 
shall  have  corresponding  meanings  to 
the  term  "marketed"  in  the  connection 
in  which  they  are  used.  The  terms 
"barter"  and  "exchange"  shall  include 
the  use  of  any  quantity  of  peanuts  by  the 
producer  as  payment  to  another  for  any 
reason  including  payment  for  the 
harvesting,  picking,  threshing,  cleaning, 
crushing,  or  shelling  of  peanuts,  or  for 
any  other  service  rendered  to  the 
producer.  Any  lot  of  farmers  stock 
peanuts  will  be  considered  as  marketed 
when  delivered  by  the  producer  to  the 
buyer.  Peanuts  which  are  delivered  by 
the  producer  as  collateral  for,  or  in 
settlement  of,  a  price  support  loan  will 
be  considered  as  marketed  at  the  time  of 
delivery.  Delivery  shall  be  deemed  to 
have  occurred  when  the  peanuts  are 
unloaded  at  the  delivery  point.  Any 
peanuts  produced  on  a  farm  which  are 
retained  on  the  farm  after  January  31,  or 
such  later  date  as  may  be  established  by 
the  Executive  Vice  President,  CCC,  of 
the  year  following  the  year  in  which  the 
peanuts  were  produced  shall  be 
considered  as  marketed  for  domestic 
edible  use  as  of  January  31,  or  such  later 
date. 

(u)  Marketing  year.  For  each  crop  of 
peanuts,  the  period  beginning  August  1 
of  the  current  year  and  ending  July  31  of 
the  follovring  year. 

(v)  National  poundage  quota.  The 
poundage  quota  announced  by  the 
Secretary  for  the  relevant  crop  year. 

(w)  Nonquota  farm.  A  farm  that  does 
not  have  an  established  farm  potmdage 
quota. 

(x)  Peanuts.  All  peanuts  produced, 
excluding: 

(1)  Any  peanuts  which  were  not  dug 
or  were  not  picked  or  threshed  before  or 
after  marketing  from  the  farm;  and 

(2)  Green  peanuts. 

If  a  lot  of  farmers  stock  peanuts  has 
been  inspected  by  the  Federal-State 
Inspection  Service  at  the  time  of 
marketing,  the  quantity  in  the  lot  shall 
be  deemed  to  be  the  gross  weight 


thereof  less  foreign  material  and  excess 
moistiu^.  Excess  moisture  shall  be 
moisture  in  excess  of  7  percent  of  gross 
weight  for  the  lot.  For  peanuts  not 
inspected  by  the  Federal-State 
Inspection  Service,  the  quantity  in  the 
lot  shall  be  deemed  to  be  the  gross 
weight.  The  quantity  of  the  lot  when 
shelled  peanuts  are  marketed  by  a 
producer  shall  be  deemed  to  be  the 
poundage  of  the  shelled  peanats 
multiplied  by  a  factor  of  1.5. 

(y]  Planted  acreage.  The  final  acreage 
of  peanuts  on  a  farm  determined  in 
accordance  with  the  provisions  of  Part 
718. 

(z)  Preliminary  farm  poundage  quota. 
The  quota  quantity  as  determined  for  a 
farm  in  accordance  with  S  729.323. 

(aa)  Produced  peanuts. 
Notwithstanding  any  other  provision  of 
this  subpart  the  total  peanuts  produced 
shall  be  the  total  poimds  of  peanuts  dug. 

(bb)  Quota  farm.  A  farm  having  a 
farm  poundage  quota. 

(cc)  Quota  peanuts.  Peanuts  (except 
green  peanuts)  which  are  marketed  or 
considered  marketed  from  a  farm  for 
domestic  edible  use.  Quota  peanuts 
shall  be  considered  to  be  all  peanuts 
which  are  dug  on  a  farm  except  the 
following: 

(1)  Green  peanuts; 

(2)  Peanuts  which  are  placed  imder 
loan  at  the  additional  support  rate  and 
not  redeemed  by  the  producer; 

(3)  Peanuts  which  are  marketed  tmder 
a  contract,  which  had  prior  approval  of 
the  county  conunittee,  between  a 
handler  and  a  producer  for  exportation 
and/or  crushing; 

(4)  Peanuts  considered  marketed  but 
because  of  conditions  beyond  the 
control  of  the  producer,  as  determined 
by  the  county  committee  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator,  had  no  commercial  value 
at  the  time  the  peanuts  were  marketed. 

(dd)  Seedsheller.  A  person  who  in  the 
course  of  such  person's  usual  business 
operations  shells  peanuts  for  producers 
for  use  as  seed  for  the  subsequent  year's 
crop. 

(ee)  Segregation  1  peanuts.  Peanuts  of 
that  segregation  as  identified  and 
determined  by  the  Federal-State 
Inspection  Service. 

(ff)  Tillable  cropland.  Cropland 
(excluding  orchands,  vineyards,  land 
devoted  to  trees,  and  land  being 
prepared  for  nonagricultural  uses]  which 
the  county  conunittee  determines  can  be 
planted  to  crops  without  unusual 
preparation  or  cultivation. 

(gg)  Undermarketings.  The  number  of 
potmds  determined  to  be  undermariceted 
in  accordance  with  the  provisions  of 
S  729.333. 
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(hh)  Yield  per  acre  or  actual  yield. 
The  yield  of  peanuts  for  a  farm  for  a 
crop  year  computed  by  dividing  the  total 
production  of  peanuts  for  the  farm  by 
the  final  acreage  of  peanuts  for  the  farm. 

§  729.314    Types  of  peanuts. 

Peanuts  shall  be  classified  by  type 
into  one  of  the  following  types  as 
identified  and  determined  by  the 
Federal-State  Inspection  Service: 

(a)  Runner, 

(b)  Spanish; 

(c)  Valencia;  or 

(d)  Virginia. 

§  729.315    Superviscry  authority  of  State 
committee  and  Deputy  Administrator. 

(a)  Slate  Committee.  The  State 
committee  shall  take  any  action 
required  to  be  taken  by  any  county 
committee  in  the  same  State  which  the 
county  committee  fails  to  take.  The 
State  committee  shall  correct  or  require 
the  county  committee  to  correct  any 
action  taken  by  any  such  county 
committee  which  is  not  in  accordance 
with  this  subpart.  The  State  committee 
shall  also  require  the  county  committee 
to  withhold  taking  any  action  which  is 
not  in  accordance  with  this  subpart. 

(b)  Deputy  Administrator.  The  Deputy 
Administrator  shall  take  any  action 
required  to  be  taken  by  the  State 
committee  which  the  State  committee 
fails  to  take.  The  Deputy  Administrator 
shall  correct  or  require  the  State 
committee  to  correct  any  action  taken 
by  the  State  committee  which  is  not  in 
accordance  with  this  subpart.  The 
Deputy  Administrator  shall  also  require 
the  State  committee  to  withhold  taking 
any  action  which  is  not  in  accordance 
with  this  subpart. 

§729.316-729.319    IReserved] 

State  Poundage  Quotas,  Farm  Poundage 
Quotas,  Notice  to  Farm  Operator  and 
Appeals 

§  729.320    Instructions  and  forms. 
The  Director  shall  cause  to  be 
prepared  and  issued  such  forms  and 
instructions  as  are  necessary  for 
carrying  out  this  subpart.  The  forms  and 
instructions  shall  be  approved  by,  and 
the  instructions  shall  be  issued  by,  the 
Deputy  Administrator. 

§729.321     Determination  of  State 
poundage  quota. 

The  State  poundage  quota  for  a  State 
for  any  crop  year  shall  be  the  amount  in 
pounds  equal  to  the  State's  share  of  the 
current  year's  national  poundage  quota. 
That  share,  as  a  percentage  of  the 
national  poundage  quota  for  such  year, 
shall  equal  the  percentage  of  the  1985 
national  poundage  quota  allocated  to 
farms  in  the  State  for  1985. 


§  729.^2    Reeerves  for  correctlona. 

(a)  For  purposes  of  correcting  quota 
allocation  errors,  for  each  State  with  a 
share  of  the  national  peanut  quota,  the 
State  committee  shall  establish  a 
reserve  which  shall  be,  subject  to  the 
review  and  approval  of  the  Deputy 
Administrator,  as  follows: 

(1)  Increases  in  State's  quota.  If  a 
State's  quota  is  higher  for  a  crop  than 
for  the  previous  corp,  the  reserve 
established  by  a  State  committee  for  the 
State  under  this  section  shall  be  the  sum 
of:  (i)  The  unused  reserve  from  the 
previous  crop,  plus  (ii)  an  amount  not  to 
exceed  1  percent  of  the  increase  in  the 
State's  quota  for  the  crop  as  compared 
with  the  previous  crop. 

(2)  Decrease  or  no  increase  in  State 
quota.  If  a  State's  quota  for  any  of  the 
1986-90  crop  years  is  equal  to  or  less 
than  that  for  the  preceding  year,  the 
reserve  established  under  this  section 
for  a  State  shall  be  the  sum  of:  (i)  The 
unused  reserve  for  the  previous  year, 
plus  (ii)  10  percent  of  the  sum  of  (A)  the 
quota  reduced  under  5  729.328  from 
farms  for  the  State  effective  for  the 
current  crop  year  and  (B)  the  quota 
permanently  released  pursuant  to 

S  729.369  from  farms  in  the  State 
effective  for  the  current  crop  year. 

(b)  Within  the  limits  set  by  paragraph 
(a)  of  this  section,  in  establishing  the 
reserve,  the  State  committee  shall  hold 
an  amount  that  is  estimated  to  be 
sufficient  to  satisfy  the  need  to  correct 
errors  based  on  past  history  of  appeals 
and  other  appropriate  factors.  If  the 
amount  of  poundage  quota  necessary  to 
correct  errors  is  in  excess  of  the  reserve 
established  by  the  State  committee,  such 
errors  may  nevertheless  be  corrected 
upon  approval  of  the  Deputy 
Administrator;  however,  the  Deputy 
Administrator  may  require  the  State 
committee  to  recalculate  the  farm 
poundage  quotas  for  all  farms  in  the 
State  if  the  Deputy  Administrator 
determines  that  the  amount  of  poundage 
quota  necessary  to  correct  errors  is 
substantially  in  excess  of  the  reserve.  In 
such  case,  the  State  committee  shall 
reissue  corrected  farm  poundage  quotas 
for  all  farms  which  shall  constitute  the 
actual  quota  for  all  farms  for  all 
purposes. 

§  729.323    Determination  of  preliminary 
farm  poundage  quota. 

(a)  1986.  The  preliminary  farm 
poundage  quota  for  a  farm  for  the  1986 
crop  shall  be  the  final  quota  established 
pursuant  to  i  729.22A  for  the  farm  for  the 
1985  crop  year. 

(b)  1987-1990.  The  preliminary  farm 
poundage  quota  for  a  crop  year  for  a 
farm  for  the  1987-90  crops  shall  be  the 


basic  farm  poundage  quota  for  the  farm 
for  the  preceding  year. 

S  729.324    Determination  of  Initial  tMsic 
farm  poundage  quota. 

The  initial  basic  farm  poundage  quota 
for  a  farm  for  any  of  the  1986-90  crop 
years  shall  equal  the  preliminary  farm 
poundage  quota  for  the  farm  for  such 
crop  year  as  adjusted  for  any  increase 
or  decrease  in  the  State  poundage  quota. 

§  729.325    Determination  of  t>asic  farm 
poundage  quota. 

The  basic  farm  poundage  quota  for  a 
farm  for  a  crop  year  shall  be  the  intitial 
basic  farm  poundage  quota  for  that  year 
adjusted  for: 

(a)  Adjustments  pursuant  to  %  729.328 
for  that  crop  year  for  a  failure  to 
produce  the  quota; 

(b)  Reductions  pursuant  to  §  729.369 
for  that  year  for  permanent  releases  of 
quota  from  the  farm; 

(c)  Permanent  transfers  of  quota  to  or 
from  the  farm  not  already  accounted  for, 

(d)  Allocations  to  the  farm  for  that 
year  for  error  corrections  from  the 
State's  reserve  established  under 

§  729.322;  and 

(e)  Allocations  to  the  farm  pursuant  to 
S  729.331  for  the  crop  year  from  the 
State's  distribution  of  quotas  not 
produced  or  permanently  released  by 
other  farms. 

§  729.326    Determination  of  effective  farm 
poundage  quota. 

The  effective  farm  poundage  quota  for 
a  farm  for  a  crop  will  be  the  basic  farm 
poundage  quota  for  the  farm  for  that 
crop  adjusted  for 

(a)  Temporary  transfers  of  quota  to  or 
from  the  farm  applicable  to  that  crop 
yean 

(b)  Temporary  releases  of  quota  for 
the  farm  applicable  to  that  crop  year; 
and 

(c)  Undermarketings. 

§  729.327    Considered  produced  credit 

(a)  General.  Except  as  otherwise 
provided  in  this  section,  for  purposes  of 
this  subpart,  the  considered  produced 
credit  which  will  be  permitted  for  a  farm 
for  any  crop  year  shall  be  the  sum  of  the 
pounds  (not  to  exceed  the  basic  farm 
poundage  quota  for  the  farm  for  the  crop 
year  less  the  pounds  of  peanuts  which 
were  marketed  from  the  farm  from  that 
crop)  which  with  respect  to  the  farm: 

(1)  Were  not  produced  for  the  crop 
year  t)ecau8e  of  drought,  flood  or  any 
other  natural  disaster  or  any  other 
condition  beyond  the  control  of  the 
producer,  as  determined  by  the  county 
committee  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator, 


(2)  Were  released  temporarily  by  a 
voluntary  release  pursuant  to  S  729.368 
for  such  year  provided  that  there  was  no 
such  release  for  either  of  the  two  years 
previous  to  the  year  of  that  release;  or, 

(3)  Are  considered  produced  under 
paragraph  (b)  of  this  section. 

(b)  Additional  allowance  for  1963- 
1985  Crop  years.  Subject  to  the 
provisions  of  paragraph  (c)  of  this 
section,  with  respect  to  the  1983, 1984, 
and  1985  crop  years  only,  considered 
produced  credit  will  be  allowed  for 
purposes  of  this  subpart  for  pounds 
temporarily  transferred  by  lease  or 
otherwise  from  the  farm  to  another  farm 
with  the  same  owner  or  operator,  and  all 
fall  transfers  made  pursuant  to 

§  729.244(b). 

(c)  Limitation.  Considered  produced 
credit  will  be  permitted  under  paragraph 
(b)  of  this  section  only  to  the  extent  that 
the  transferred  quota  was  produced  or 
under  the  standard  specified  in 
paragraph  (a)  considered  produced  on 
the  receiving  farm. 

(d)  Considered  produced  credit 
exemption  for  farms  in  1986. 
Notwithstanding  any  other  provision  of 
this  section,  with  respect  to  the  1986 
crop  year  only,  considered  produced 
credit  will  be  allowed  for  purposes  of 
this  part  for  all  1986  quotas  to  the  extent 
of  each  farm's  1986  basic  quota. 

(e)  Consideivd  produced  credit  for 
permanent  transfers.  Notwithstanding 
any  other  provisions  of  this  section, 
considered  produced  credit  for  the  1985 
crop  will  be  allowed  by  the  county 
committee,  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator 

(1)  To  the  receiving  farm  where  a 
quota  is  transferred  to  that  farm  by  sale 
which  is  first  effective  for  the  1986 
marketing  year  and 

(2)  To  the  farm  on  which  a  quota  was 
established  for  the  1985  crop  year  if  the 
farm  was  sold  to  a  new  owner  in  a  sale 
which  effectively  transfers  the  quota  to 
a  new  quotaholder  different  than  the 
1985  quotaholder. 

The  credit  allowed  shall  not  exceed  the 
quantity  of  the  quota  transferred  or 
effectively  transferred  to  the  receiving 
farm  or  new  quotaholder. 

(f)  Considered  produced  credit  for 
farm  obtained  by  FmHA.  For  the  1983 
and  subsequent  crops,  considered 
produced  credit  shall  be  permitted  for  a 
farm  to  the  extent  of  the  farm's  basic 
quota  for  such  year  for  each  year  the 
Farmers  Home  Administration  has 
control  of  or  title  to  a  farm  to  the  extent 
it  is  determined  that  such  allowance  is 
consistent  with  the  provisions  of  section 
1314  of  the  Food  Security  Act  of  1985, 
Pub.  L.  99-198. 


§  729.328    Reductions  for  nonproductlon 
of  a  quota. 

(a)  Determination.  For  purposes  of 
establishing  a  basic  farm  poundage 
quota  for  a  farm  for  the  1986-90 
marketing  years,  the  initial  basic  farm 
poundage  quota  for  the  farm  shall  be 
reduced  to  the  extent  the  county 
committee  determines,  in  accordance 
with  S  729.327,  that  the  basic  farm 
poundage  quota  for  such  farm  was  not 
produced  or  considered  produced  on  the 
farm  during  any  two  years  of  the  base 
period,  except  that  for  the  1986 
marketing  year,  the  initial  basic  farm 
poundage  quota  shall  not  be  reduced  for 
the  farm  to  the  extent  the  quota  would 
be  subject  to  reduction  because  the 
quota  was  leased  and  produced  or 
considered  produced  on  another  farm  by 
a  different  operator  during  the  base 
period. 

(b)  Calculation.  For  purposes  of 
paragraph  (a)  of  this  section,  the 
quantity  not  produced  or  considered 
produced  shall  be  considered  to  be:  (1) 
the  initial  basic  quota  for  the  farm  for 
the  year  for  which  the  determination  of 
whether  to  reduce  the  quota  is  being 
made  (the  "current  year")  multiplied  by 
(2),  the  average  of  the  two  highest 
percentages  of  the  farm's  quota  which 
was  not  produced  or  considered 
produced  in  the  three  years  preceding 
the  current  year. 

(c)  Reconstitutions  and  permanent 
transfers  to  the  farm.  (1)  Determinations 
of  whether  a  reduction  shall  be  made  in 
a  farm's  quota  under  this  section  shall 
be  made  separately  for  individual  tracts 
within  the  farm  if  the  farm's  present 
constitution  differs  from  the  farm's 
constitution  for  any  of  the  base  period 
years. 

(2)  If  a  farm  has  been  the  beneficiary 
of  a  permanent  transfer  of  a  quota,  the 
quota  transferred  to  the  farm  shall  be 
deemed  produced  or  considered 
produced  on  the  receiving  farm  only  to 
the  extent  that  it  was  produced  or 
considered  produced  on  the  transferring 
farm. 

§  729.329    Allocation  of  increase  In  State 
poundage  quota  to  farms. 

(a)  Eligible  farms.  After  adjustments 
in  a  quota  production  history  of  farms 
resulting  from  permanent  transfers  of 
quota  or  permanent  releases  of  a  quota, 
if  the  poundage  quota  allocated  to  a 
State  is  greater  than  the  poundage  quota 
allocated  to  such  State  for  the 
immediately  preceding  marketing  year, 
the  amount  of  the  increase  shall  be 
allocated  equally  among: 

(1)  All  farms  in  the  State  which  had  a 
final  basic  farm  poundage  quota  greater 
than  zero  for  the  year  immediately 
preceding  the  crop  year  for  which  the 
determination  is  being  made,  and 


(2)  All  other  farms  in  the  State  on 
which  peanuts  were  produced  in  at  least 
two  of  the  three  years  preceding  the 
year  for  which  the  determination  is 
being  made;  Provided,  that  the  total 
acres  of  peanuts  dug  each  year 
exceeded  1.0  acre. 

(b)  Method  of  allocation.  The  amount 
of  pounds  so  allocated  to  each  group 
representing  eligible  quota  and 
nonquota  farms  within  a  State  shall  be 
the  result  obtained  by: 

(1)  Dividing  the  amount  by  which  such 
State's  quota  was  increased  from  the 
preceding  year  by  the  total  number  of 
eligible  quota  and  nonquota  farms: 

(2)  Multiplying  the  result  of  paragraph 
(b)(1)  of  this  section  by 

(i)  The  number  of  eligible  quota  farms 
and 

(ii)  The  number  of  eligible  nonquota 
farms; 

(3)  Prorating  the  pounds  obtained  as 
the  result  of  applying  the  provisions  of: 

(i)  Paragraph  (b)(2)(i)  of  this  section 
among  quota  farms  based  upon  the 
larger  of  the  basic  quota  established  for 
the  farm  for  the  year  preceding  the  year 
for  which  the  determination  is  being 
made,  or  the  average  of  the  two  highest 
years'  total  production  pounds  for  the 
three  years  preceding  the  year  for  which 
the  determination  is  being  made;  and 

(ii)  Paragraph  (b)(2)(ii)  of  this  section 
among  nonquota  farms  based  upon  the 
average  of  the  two  highest  year's  total 
production  pounds  for  the  three  years 
preceding  the  year  for  which  the 
determination  is  being  made.  If  there  are 
no  quota  or  nonquota  farms  in  the  State 
eligible  to  receive  a  quota  increase  in 
the  State  poundage  quota  under  this 
section,  the  pounds  shall  be  placed  in 
the  State  reserve. 

(c)  Quota  reductions.  To  the  extent 
that  a  farm  quota  increased  under  this 
section  is  subject  to  reduction  for  the 
same  marketing  year  pursuant  to 

§  729.328,  the  quota  allocated  to  the 
farm  for  the  crop  year  under  this  section 
shall  be  reallocated  pursuant  to 
§  729.331. 

(d)  Farm  reconstitution. 
Notwithstanding  any  other  provisions  of 
this  subpart,  for  purposes  of  applying 
the  provisions  of  paragraph  (a)  of  this 
section,  quotas  shall  be  allocated  on  the 
basis  on  which  farms  were  constituted 
for  the  preceding  crop  year. 

§  729.330    Allocation  of  decrease  in  State 
poundage  quota  to  farms. 

If  a  State's  poundage  quota  for  any 
crop  year  is  less  than  the  State's 
poundage  quota  for  the  immediately 
preceding  crop  year,  the  decrease  shall 
be  prorated  by  factor  among  all  farms 
which  are  entitled  to  a  preliminary  farm 
poundage  quota  for  the  current  year  so 


22«82 


Federal  Register  /  Vol.  51.  No.  119  /  Friday.  June  20.  1986  /  Rules  and  Regulations 


as  to  reduce  all  such  quotas  by  the  same 
percentage. 

9  729J91    A«ocation  of  pwmwwnlty 
relMMd  qiMlM  and  nonproduMd  quota*. 

(a)  Eligibility.  After  adjustments  in 
the  quota  or  production  Ustory  of  farms 
to  account  for  permanent  releases  or 
permanent  transfers  of  quotas,  quotas 
permanently  released  in  accordance 
with  S  729.389  or  reduced  for 
nonproduction  pursuant  to  9  729.328 
shall  be  allocated  to  farms  that 
produced  peanuts  in  at  least  two  of  the 
three  crop  years  immediately  preceding 
the  year  for  which  the  allocation  is 
being  made. 

(b)  Method  of  allocation.  Subject  to 
the  provisions  of  paragraph  (c)  of  this 
section,  the  total  amount  of  quota 
available  for  allocation  under  this 
section  shall  be  allocated  by  prorating 
that  amount  among  all  eligible  quota 
and  nonquota  farms  based  upon  the 
average  of  the  two  highest  years'  total 
production  pounds  for  each  such  farm 
for  the  three  years  preceding  the  year 
for  which  the  determination  is  being 
made. 

(c)  Exception  to  basic  allocation 
method.  If  the  method  of  allocation 
provided  for  in  paragraph  (b)  of  this 
section  would  not  allocate  at  least  25 
percent  of  the  quota  to  farms  that  were 
nonquota  farms  for  the  preceding  crop 
year,  the  State  committee  shall  prorate 
25  percent  of  the  quota  to  such  farms 
and  prorate  the  remainder  to  each  other 
eligible  farm  on  the  same  production 
history  basis  as  is  provided  for  in 
paragraph  (a]  of  this  section. 

(d)  Farm  reconstitution. 
Notwithstanding  any  other  provisions  of 
this  subpart,  for  purposes  of  applying 
the  provisions  of  paragraph  (a)  of  this 
section,  quotas  shall  be  allocated  on  the 
basis  on  which  farms  were  constituted 
for  the  preceding  year. 

9  729.332    Lack  Of  adaquat*  tHlat>l* 
cropland. 

A  farm  may  only  receive  an  allocation 
pursuant  to  S  729.329  and  9  729.331  to 
the  extent  that  adequate  tillable 
cropland  is  available  for  the  production 
of  die  quota  as  so  increased  based  upon 
the  farm's  yield.  If  adequate  tillable 
cropland  is  not  available,  the  excess 
quota  may  be  allocated  to  other  eligible 
quota  and  nonquota  farms  in  such 
maimer  as  the  Deputy  Administrator 
shall  determine  appropriate. 

9  729.333    DatarminatkMt  of 
undarmarkatinoa. 

(a)  Actual  undermarketings.  Actual 
undermarketings  for  a  farm  for  a  crop 
year  shall  be  the  number  of  poimds  by 
which  the  tolal  marketings  of  quota 


peanuts  from  die  farm  during  previous 
marketing  years  for  previous  crops 
(excluding  any  marketing  year  before 
the  marketing  year  for  the  1984  crop) 
were  less  than  the  total  amount  of  the 
applicable  effective  laxm  poundage 
quotas  (disregarding  adjustments  for 
undermarketings  from  prior  marketing 
years)  for  such  marketing  year*,  except 
that  no  increase  for  undermarketings 
shall  be  allowed  for  undermarketings 
that  preceded  a  year  for  which  the 
farm's  quota  was,  or  is.  subject  to, 
reduction  pursuant  to  S  729.328. 

(b)  Total  marketings  of  quota  peanuts. 
For  purposes  of  paragraph  (a)  of  this 
section,  "total  marketings  of  quota 
peanuts"  for  any  marketing  year  shall: 

(1)  Not  exceed  the  effective  farm 
poundage  quota  for  the  marketing  year 
disregarding  adjustments  for 
undermarketings  from  prior  marketing 
years,  and 

(2)  Shall,  within  the  limitation 
specified  in  paragraph  (b)(1)  of  this 
section,  be  the  larger  of: 

(i)  The  total  production  of  segregation 
1  peanuts  on  the  farm  during  such  year, 
and 

(ii)  The  total  amount  of  quota  peanuts 
which  were  marketed  or  considered 
marketed  from  the  farm  for  the  relevant 
marketing  year. 

(c)  Determining  effective  quota.  For 
purposes  of  determining  a  farm's 
effective  farm  poundage  quota  for  a  crop 
year  under  9  y29.326.  the  farm's  basic 
farm  poundage  quota  shall  be  increased 
by  the  amount  of  the  farm's  effective 
undermarketings  for  the  relevant  crop 
year. 

(d)  Effective  undermarketings.  (1)  If  10 
percent  of  the  national  poundage  quota 
for  the  crop  year  is  equal  to  or  greater 
than  the  actual  undermarketings  for  all 
farms  as  determined  under  paragraph 
(a)  of  this  section,  the  effective 
undermarketings  for  that  crop  year  for 
all  farms  for  that  year  shall  be  equal  to 
the  actual  undermarketings  for  each 
such  farm  for  that  year. 

(2)  If  the  provisions  of  paragraph 
(d)(1)  of  Uiis  section  are  not  applicable: 

(i)  The  effective  undermarketings  for  a 
farm  shall  not  be  less  than  the  smaller, 
for  that  crop  year,  of  the  farm's  actual 
undermarketings  or  10  percent  of  the 
farm's  basic  farm  poundage  quota;  and 

(ii)  The  total  effective 
imdermarketings  on  all  farms  for  the 
crop  year  shall,  to  the  extent 
practicable,  equal  10  percent  of  the 
national  poimdage  quota  for  the  relevent 
crop  year. 

9729.334    Datannlnation  Of  fami  ytaM. 

The  farm  yield  established  for  a  farm 
for  which  a  farm  poundage  quota  is 
established  for  the  current  year  shall  be 


the  farm  yield  established  for  the  farm 
for  the  immediately  preceding  year. 
Except  as  provided  in  S  729.335,  if  a 
farm  yield  was  not  established  for  a 
farm  for  the  previous  year,  the  county 
committee  shall  establish  a  farm  yield 
taking  into  account: 

(a)  Farm  yields  and  actual  yields  on 
other  farms  in  the  locality  on  which  the 
soil  and  other  physical  factors  affecting 
production  are  similar,  and 

(b)  The  normal  yield  for  die  county. 

9729.335    DatarmkMtkMi  Of  farm  ytoM  f or 
raconstRutad  farma. 

For  reconstituted  farms,  the  farm  yield 
for  such  farm  shall  be  established  in 
accordance  with  the  following  rules  to 
the  extent  applicable: 

(a)  Combinations— [1]  Combination  of 
Quota  farms.  The  farm  yield  for 
combined  quota  tracts  shall  be  the 
weighted  average  of  the  farm  yields  for 
the  tracts  being  combined. 

(2)  Combinations  of  Quota  and 
Nonquota  farms.  A  combined  farm  shall 
be  assigned  the  farm  yield  of  the  tract 
with  an  estabHshed  quota  if  placed  in 
combination  with  a  nonquota  tract  even 
though  a  farm  yield  had  been  previously 
established  for  such  nonquota  tract. 

(3)  Combination  of  Nonquota  farms. 
The  farm  yield  for  combined  nonquota 
tracts  shall  be  established  by  die  county 
committee  in  accordance  with  9  729.334 
even  though  a  farm  yield  had  been 
previously  established  for  the  individual 
tracts. 

(b)  Divisions— (1)  No  identifiable 
tracts  having  tract  yield  established.  If  a 
farm  is  divided  and  none  of  the  tracts 
have  an  identifiable  tract  yield,  the  farm 
yield  shall  be  the  same  for  each  tract  as 
the  farm  yield  for  the  parent  farm. 

(2)  Identifiable  tracts  with  tract  yield 
established.  If  a  farm  is  divided  and  the 
individual  tracts  have  established 
yields,  the  farm  yield  for  each  tract  will 
be  that  previously  established  for  the 
tract. 

(3)  Division  of  an  identifiable  tract 
having  a  tract  yield  established.  If  a 
tract  widi  an  identifiable  yield  is 
divided,  the  farm  yield,  for  the  divided 
tracts  shall  be  the  same  as  the  farm 
yield  which  has  been  previously 
established  for  the  parent  tract. 

9729.336    Approval  Of  farm  poundage 
quota  and  notlca  to  fam  oparator. 

(a)  Approval.  Each  farm  yield, 
preliminary  farm  poundage  quota,  farm 
poundage  quota,  and  effective  farm 
poundage  quota  shall  be  determined 
under  the  supervision  of,  and  approved 
by,  the  county  committee  of  the  county 
in  which  the  farm  is  administratively 
located,  subject  to  the  concurrence  of 
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the  State  committee  or  a  representative 
of  the  State  committee.  The  initial  notice 
of  farm  poundage  quota  shall  not  be 
mailed  to  a  farm  operator  until  the  farm 
poundage  quota  has  been  so  approved. 
A  revised  notice  may  be  mailed  without 
the  approval  of  the  county  committee  in 
any  case  resulting  from; 

(1)  A  farm  reconstitution; 

(2)  A  transfer  of  poundage  quota  by 
lease,  sale,  owner  or  operator;  or 

(3)  Quotas  apportioned  pursuant  to 
9  729.368  as  a  result  of  a  temporary 
release  of  quota  by  other  farms. 

(b)  Notice  to  farm  operator.  (1)  As 
soon  as  practicable  after  the  farm 
poundage  quota  or  the  effective  farm 
poundage  quota  is  approved,  an  official 
notice  of  such  quota  shall  be  mailed  to 
the  farm  operator. 

(2)  If  a  farm  poundage  quota  is 
reduced  to  zero  for  the  current  year,  the 
county  committee  shall  mail  to  the  farm 
operator  a  notice  of  such  determination. 

(3)  A  revised  notice  of  farm  poundage 
quota  or  effective  farm  poundage  quota 
shall  be  mailed  to  the  farm  operator  as 
soon  as  possible  after  the  county 
committee  determines  that  an  incorrect 
notice  has  been  mailed,  or  the  county 
committee  takes  an  action  which 
requires  a  revision  of  the  previously 
determined  quota. 

(4)  The  notice  to  the  operator  shall 
constitute  notice  to  all  persons, 
including,  but  not  limited  to,  any  person 
who  as  operator,  landlord,  tenant,  or 
sharecropper  has  an  interest  in  the  farm 
for  which  the  quota  is  estabUshed. 

§  729.337    Erronaoua  nolica  of  affactlva 
farni  poundaga  quota. 

(a)  Marketing  penalty  computations 
where  an  erroneous  notice  has  been 
issued.  If  the  official  notice  of  effective 
farm  poundage  quota  issued  for  a  farm 
erroneously  stated  a  quota  larger  than 
the  correct  effective  farm  poundage 
quota,  the  quota  shown  on  the  erroneous 
notice  shall  serve  as  the  basis  for 
marketing  penalty  computations  for  the 
farm  for  the  current  marketing  year  only 
if  the  county  committee  determines  and 
the  State  Executive  Director  concurs 
that: 

(1)  The  error  was  not  so  substantial  as 
to  place  the  operator  on  notice  thereof; 
and 

(2)  The  operator,  relying  upon  such 
notice  and  acting  in  good  faith — 

(i)  Materially  changes  the  operator's 
position  in  order  to  produce  the  quota 
set  forth  on  the  erroneous  notice  (by,  for 
example,  obligating  expenditures  for 
land  preparation,  additional  equipment 
and  labor)  and 

(ii)  Has  planted  the  acreage  of 
peanuts  needed  to  produce  the 
erroneous  farm  poundage  quota. 


(b)  Determination  of  undermarketings 
where  an  erroneous  notice  has  been 
issued.  Notwithstanding  the  provisions 
of  paragraph  (a)  of  this  section, 
undermarketings  for  farms  which 
receive  an  erroneous  notice  of  effective 
farm  poundage  quota  shall  be 
determined  on  the  basis  of  the  correct 
effective  farm  poundage  quota  for  the 
farm. 

§  729.338    Request  for  raconsidaration  or 
appaal. 

Any  producer  dissatisfied  with  the 
determination  of  a  farm  poundage  quota 
or  effective  farm  poundage  quota  may 
file  a  request  for  reconsideration  with 
the  county  committee  in  accordance 
with  Part  780  of  this  Chapter.  Such 
request  must  be  filed  no  later  than  15 
days  after  date  of  mailing  the  notice  of 
the  farm  poundage  quota  or  effective 
farm  poundage  quota.  Following  such 
reconsideration,  the  producer  may 
appeal  such  determination  to  the  State 
committee  in  accordance  with  Part  780 
of  this  Chapter.  Determinations 
rendered  by  the  State  committee  with 
respect  to  individual  farm  poundage 
quotas  and  individual  effective  farm 
poundage  quotas  shall  be  final  and  there 
shall  be  no  further  administrative 
appeal,  unless  it  is  determined  by  the 
Deputy  Administrator  that  such  action  is 
needed  in  the  interests  of  the  program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0560-0006) 

9  729.339    Farms  with  one  acre  or  less  of 
peanuts. 

Peanuts  produced  on  a  farm  on  which 
the  acreage  of  peanuts  dug  is  one  acre  or 
less  are  eligible  to  be  marketed  for 
domestic  edible  use  provided  that  no 
producer  who  shares  in  the  peanuts 
produced  on  any  such  farm  shares  in  the 
peanuts  produced  on  any  other  farm. 
Notwithstanding  any  other  provision  of 
this  subpart,  farms  to  which  this  section 
applies  shall  not  be  considered  eligible 
farms  for  the  purpose  of  allocating  farm 
poundage  quota  under  this  subpart. 

§§729.340-729.342    [Raservad] 

Transfers  of  Farm  Poundage  Quota 

9  729.343    Transfer  by  sale  or  laaaa. 
Subject  to  the  provisions  of  this 
subpart,  the  owner  and  operator  of  any 
farm  having  a  farm  poundage  quota  in 
the  current  year  may  have  approved  by 
the  county  committee  a  record  of 
transfer  for  sale  or  lease  of  all  or  any 
part  of  the  farm  poundage  quota  to  any 
other  owner  or  operator  of  a  farm  in  the 
same  county.  The  receiving  farm  need 
not  have  a  farm  poundage  quota.  If  the 
owner(s)  and  operator  of  the  farm  from 
which  the  transfer  by  sale  or  lease  is  to 


be  made  are  different  persons,  each 
shall  execute  the  record  of  transfer. 
However,  only  the  owner(s)  or  operator 
of  the  receiving  farm  is  required  to 
execute  the  record  of  transfer. 

§  729.344    Transfer  by  owner  or  oparator. 

The  owmer  or  operator  of  any  farm 
having  a  farm  poundage  quota  in  the 
current  year  may  have  approved  by  the 
county  committee  a  record  of  transfer  to 
transfer  the  farm  poundage  quota  from 
such  farm  to  another  farm  owned  or 
controlled  by  the  same  person:  (a)  In  the 
same  county,  or  (b)  in  a  county  that  is 
contiguous  to  the  transferring  county  in 
the  same  State  if  the  receiving  farm  had 
a  farm  poundage  quota  established  for 
the  preceding  year's  crop. 

§  729.34S    Transfer  by  sate  or  permanent 
transfer  by  owner  from  or  to  separatety 
owned  tracts  wittiin  a  farm  combination. 

The  owner  of  a  separately  owned 
tract  within  a  farm  may.  with  the 
approval  of  the  farm  operator, 
permanendy  transfer  by  sale,  or  by 
owner,  the  farm  poundage  quota 
attributable  to  the  tract  to  another  tract 
within  the  same  farm  combination  if  the 
owner  of  the  receiving  tract  agrees  to 
the  transfer.  The  quota  for  such  tract 
may  also  be  transferred  by  sale  or 
owner  to  a  different  farm  to  the  extent 
that  such  a  transfer  could  be  permitted  if 
the  tract  were  a  separate  farm. 

§  729.346    Transfers  witbki  certain  States. 

Notwithstanding  any  other  provisions 
of  this  subpart,  a  transfer  of  a  farm 
poundage  quota  by  sale,  lease  or  by  the 
owner  or  operator,  for  farms  for  which 
the  poundage  quota  allocated  to  the 
State  was  less  than  10.000  tons  for  the 
preceding  year's  crop  may  be  made  to 
any  other  farm  in  the  same  State, 
pursuant  to  instructions  issued  by  the 
Deputy  Administrator. 

§  729.347    Witness  of  signature*. 

A  county  committee  member  or 
employee  must  witness  the  signature  of 
either  the  owner  or  operator  of  the 
transferring  farm  and  the  owner  or 
operator  of  the  receiving  farm.  If  such 
signatures  cannot  be  witnessed  in  the 
county  office  where  the  farm  is 
administratively  located,  they  may  be 
witnessed  in  any  county  office. 


§  729.348    Filing  record  of  < 
time  for  fHing. 

No  transfer  of  any  quota  under  this 
section  shall  become  effective  until  a 
record  of  transfer,  determined  by  the 
county  committee  to  be  in  compliance 
with  the  provisions  of  this  subpart,  has 
been  executed  on  Form  ASCS-375,  or 
such  other  form  approved  for  general 
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use  for  that  purpose  by  the  Deputy 
Administrator,  and  filed  within  the  time 
periods  set  forth  in  this  section  with  the 
county  committee  in  the  county  where 
the  farms  are  administratively  located. 

(a)  Record  of  transfer  filed  during  the 
normal  planting  period  ("spring 
transfers  ").  In  order  to  be  effective 
during  the  normal  planting  period,  a 
record  of  transfer  shall  be  filed  by  the 
date  established  for  that  purpose  by  the 
State  committee  for  the  relevant  State, 
which  date  shall  not  be  later  than  June 
15.  except  that  for  the  1986  crop,  the 
date  shall  be  the  date  established  by  the 
Deputy  Administrator.  A  record  of 
transfer  filed  after  the  date  established 
by  the  State  committee  for  purposes  of 
the  preceding  sentence  but  prior  to  July 
1,  or  prior  to  the  date  established  by  the 
Deputy  Administrator  for  the  1986  crop, 
may  nonetheless  be  considered  to  be 
timely  filed  for  a  spring  transfer,  if  the 
county  committee  finds  that: 

(1)  The  transfer  was  agreed  upon  no 
later  than  the  date  established  by  the 
State  committee,  and 

(2)  The  record  of  transfer  was  not 
timely  filed  with  the  county  committee 
because  of  conditions  beyond  the 
control  of  the  parties  to  the  transfer. 

(b)  Record  of  transfer  filed  after  the 
normal  planting  period  ("fall 
transfers").  A  record  of  transfer  which  is 
filed  after  the  date  established  by  the 
State  committee  for  "spring  transfers" 
pursuant  to  §  729.348(a)  shall  not 
become  effective  unless  filed  not  later 
than  December  31  of  the  current  year.  A 
record  of  transfer  filed  after  December 
31  but  prior  to  the  following  January  31 
may  be  considered  timely  filed  by 
December  31  if  the  county  committee 
with  approval  of  the  State  committee 
finds  that: 

(1)  The  transfer  was  agreed  upon  no 
later  than  December  31,  and 

(2)  The  record  of  transfer  was  not 
timely  filed  with  the  county  committee 
because  of  conditions  beyond  the 
control  of  the  parties  to  the  transfer. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0560-0006) 

§  729.349    Maximum  period  of  transfer. 

(a)  Owner  transfer  [1]  An  owner 
transfer  may  be  approved  to  a  farm 
owned  by  such  person  for  a  temporary 
period  (but  not  to  exceed  two  successive 
years  during  the  1986-1990  crop  years) 
or  permanently. 

(2)  An  owner  transfer  to  a  farm 
controlled  by  such  person  may  be 
approved  for  only  one  year. 

(b)  All  other  transfers.  Transfers  by 
lease  and  by  operator  may  only  be 
approved  for  one  year.  Multiyear  leases 
and  permanent  operator  transfers  shall 
not  be  permitted. 


§  729.350    Transfers  not  to  be  approved. 

The  county  committee  shall  not 
approve: 

(a)  A  transfer  of  poundage  quota  by 
sale  if  poundage  quota  was  transferred 
to  the  transferring  farm  by  sale  within 
the  3  preceding  crop  years. 

(b)  Temporary  transfers  by  an 
operator  for  more  than  one  year. 

(c)  Permanent  transfers  by  an 
operator. 

(d)  Transfers  for  more  than  one 
marketing  year  filed  after  the  date 
established  by  the  State  committee  for 
"spring  transfers"  pursuant  to 

I  729.348(a). 

(e)  Transfers  of  actual  or  effective 
undermarketings,  or  of  quotas  received 
as  a  result  of  a  reapportionment  of 
temporarily  released  quota  or 
temporarily  transferred  quotas. 

(f)  Transfers  of  poundage  quotas  to 
farms  with  inadequate  tillable  cropland 
to  produce  the  poundage  quota. 

§  729.351    Consent  of  tienholders. 

A  transfer  of  poundage  quota  from  a 
farm  which  the  county  committee  has 
been  informed  is  subject  to  mortgage  or 
other  lien  shall  not  be  approved  unless 
the  transfer  is  agreed  to  in  writing  by  the 
henholder.  Any  transfer  approved  by 
the  county  committee  where  there  was  a 
lien  on  the  transferring  farm  shall  be 
cancelled  by  the  county  committee 
effective  as  of  the  date  of  approval  if  it 
is  determined  that  the  Iienholder(8)  did 
not  approve  the  transfer. 

§  729.352    Transfer  to  and  from  the  same 
farm  (subieasing). 

(a)  Record  of  transfer  filed  during  the 
normal  planting  period.  The  county 
committee  shall  not  approve  a  record  of 
transfer  which  is  filed  (or  considered 
filed)  on  or  before  the  date  established 
by  the  State  committee  for  "spring 
transfers"  pursuant  to  S  729.348(a)  if  the 
approval  would  result  in  a  transfer  both 
to  and  from  either  the  transferring  or 
receiving  farm  during  the  period  ending 
on  such  date  for  the  same  crop  year, 
except  that  in  such  instance  a  record  of 
transfer  may  be  approved  if: 

(1)  A  poundage  quota  has  been 
transferred  temporarily  from  a  farm  for 
one  or  more  years; 

(2)  The  transfer  remains  in  effect;  and. 

(3)  The  farm  is  combined  subsequent 
to  such  temporary  transfer  with  another 
farm  that  is  otherwise  eligible  to  receive 
a  poundage  quota  by  transfer. 

(b)  Record  of  transfer  filed  after  the 
normal  planting  period.  The  county 
committee  shall  not  approve  a 
temporary  transfer  of  poundage  quota 
which  is  filed  (or  considered  filed)  after 
the  date  established  by  the  State 
committee  for  "spring  transfers" 


pursuant  to  S  729.348(a)  if  it  would  result 
in  a  temporary  transfer  both  to  and  from 
either  the  receiving  farm  or  transferring 
farm  during  the  period  beginning  on  the 
last  date  for  "spring  transfers",  ending 
on  December  31. 

S  729.353    Fall  transfer*. 

In  order  for  any  transfer  filed  after  the 
last  date  for  "spring  transfers" 
established  by  the  State  committee  to  be 
approved  by  the  county  committee,  the 
following  conditions  must  be  met,  as 
applicable: 

(a)  Receiving  farm.  The  operator  of 
the  receiving  farm  must  certify  and  the 
county  committee  must  determine  that 
the  poundage  quota  being  transferred  is 
not  more  than  will  be  required  to  market 
the  entire  production  of  peanuts  from 
the  receiving  farm  as  quota  peanuts  in 
the  current  year.  The  amount  so 
determined  shall  be  limited  to  the 
quantity  equal  to  the  estimated 
upgraded  pounds  yet  to  be  marketed 
less  the  quota  pounds  remaining  on  the 
marketing  card  for  the  receiving  farm. 

(b)  Transferring  form.  The  operator  of 
the  transferring  farm  must  certify  and 
the  county  committee  determine  that: 

(1)  The  acreage  of  peanuts  planted  on 
the  transferring  farm  was  equal  to  or  in 
excess  of  the  acreage  determined  by 
dividing  the  effective  farm  poundage 
quota  by  the  larger  of  the  current  farm 
yield  or  the  highest  actual  yield  for  the 
farm  in  any  one  of  the  preceding  three 
years;  and 

(2)  The  production  of  peanuts  on  the 
transferring  farm  was  limited  to  less 
than  the  effective  farm  poundage  quota 
because  of  conditions  beyond  the 
control  of  the  producer. 

§  729.354    Effect  of  permanent  transfer  on 
quota  and/or  production  history  and  on 
determination  of  farm  poundage  quota. 

In  the  event  of  a  permanent  transfer  of 
a  quota,  the  quota  and/or  production 
history  of  the  transferring  farm  shall  be 
transferred  to  the  receiving  farm  in 
proportion  to  the  quantity  of  quota 
which  has  been  so  transferred. 

§  729.355    County  committee  actioa 

(a)  Approval  of  transfer.  The  county 
committee  shall  approve  the  transfer  of 
poundage  quota  only  if  it  determines 
that  a  timely  filed  record  of  transfer  has 
been  received  and  that  the  transfer 
complies  with  the  requirements  of  this 
subpart.  A  transfer  shall  not  be  effective 
until  approved  by  the  county  committee. 
The  county  committee  may  delegate 
authority  to  the  county  executive 
director  and  to  other  county  office 
employees  to  approve  transfers  of 
poundage  quotas. 


(b)  Notice  of  revised  quotas.  A  revised 
notice  of  farm  poundage  quota  shall  be 
issued  for  each  farm  affected  by  the 
transfer  of  farm  poundage  quota. 

(c)  Cancellation  of  transfer.  (1)  A 
transfer  approved  on  the  basis  of 
incorrect  information  furnished  by  the 
parties  to  the  transfer  agreement,  or 
approved  due  to  error  by  the  county 
committee,  shall  be  void  and  canceled 
effective  as  of  the  date  of  approval.  The 
cancellation  shall  not  be  effective  for 
the  current  marketing  year  if: 

(i)  The  transfer  approval  was  made  on 
the  basis  of  incorrect  information 
unknowingly  furnished  in  good  faith  by 
the  parties  to  the  transfer  agreement  or 
the  transfer  approval  was  made  in  error 
by  the  county  committee,  and 

(ii)  The  parties  to  the  transfer 
agreement  were  not  notified  of  the 
cancellation  prior  to  the  marketing  of 
quota  peanuts  in  excess  of  the  revised 
effective  farm  poundage  quota. 

(2)  Where  cancellation  of  a  transfer  is 
required,  the  county  committee  shall 
issue  revised  notices  of  poundage  quota 
showing  the  reasons  for,  and  effect  of. 
the  cancellation. 

§  729.356    Withdrawal  or  minor  revision. 

Where  the  county  committee 
determines  that:  (a)  it  is  clearly  in  the 
best  interest  of  all  the  producers,  and  (b) 
that  effective  operation  of  the  peanut 
program  will  not  be  impaired,  the  county 
committee  may  permit  withdrawal  or 
minor  revisions  of  a  transfer  upon 
written  request  by  all  parties  to  the 
transfer.  A  temporary  transfer  may  be 
withdrawn  or  revised  before  peanuts  are 
harvested  during  any  year  of  the 
agreement. 

§§729.357-729.366    [Reserved] 

Temporary  and  Permanent  Release  and 
Temporary  Reapportionment 

§  729.367    Temporary  release  and 
temporary  reapportionment 

Temporary  release  and  temporary 
reapportionment  shall  result  from  any 
voluntary  temporary  release  and 
temporary  reapportionment  of  farm 
poundage  quotas  as  provided  for  in  this 
subpart. 

§  729.368    Temporary  retease  of  farm 
poundage  quota. 

Except  as  provided  in  S  729372.  the 
farm  operator  may  temporarily  release 
part  or  all  of  the  basic  farm  poundage 
quota  to  the  State  committee  by  filing  a 
written  release  with  the  county 
committee. 


§  729.369    Permanent  release  of  farm 
poundage  quota;  effect  on  quota  and/or 
production  history  and  on  future  quota 
determinations. 

The  farm  poundage  quota,  except  for 
undermarketings  and  quota  temporarily 
transferred  to  the  farm,  may  be 
permanently  released  by  the  owner  and 
operator  to  the  extent  that  the  quota  will 
not  be  produced  on  the  farm.  The  farm 
poundage  quota  for  the  farm  from  which 
quota  is  permanently  released  shall  be 
adjusted  downward  by  the  amount  of 
the  quota  permanently  released  and  the 
farm  shall  lose  any  production  history 
which  preceded  any  release  to  which 
this  section  applies. 

§  729.370    Permanent  release  from  farm 
containing  separate  ownership  tracts. 

Where  the  farm  consists  of  separately 
identifiable  owned  tracts,  the  owmer  of 
an  individual  tract  may  permanently 
release  the  quota  contributed  to  the 
farm  by  the  tract. 

§  729.371    Closing  date  for  temporary  or 
permanent  releases  of  quotas  and  for 
requesting  reapportionment  of  temporary 
released  quotas. 

The  State  committee  shall  establish 
and  publicize  the  closing  date(s)  for 
temporary  and  permanent  releases  of 
farm  poundage  quota  for  the  State  or  for 
areas  consisting  of  one  or  more  counties 
in  the  State  taking  into  consideration  the 
normal  planting  date(8)  for  the  State. 
The  closing  date  for  such  release  and  for 
requesting  reapportionment  of 
temporarily  released  poundage  quota 
shall  be  the  date  established  by  the 
State  committee  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator. 

§  729.372    Signature  tequltementa  for 
temporary  relesses. 

If  a  farm's  quota  was  temporarily 
released  in  one  or  more  of  the  crop 
years  preceding  the  current  year,  the 
document  setting  forth  the  release  of  the 
farm  poundage  quota  for  the  current 
year  shall  be  signed  by  both  the  owner 
and  the  operator  of  the  farm.  The  farm 
poundage  quota  may  not  be  temporarily 
released  for  the  current  year  if  the 
owner  of  the  farm  files  an  objection  with 
the  county  committee  in  writing  before 
the  released  quota  is  transmitted  to  the 
State  committee  for  reapportionment. 

§  729.373    Signature  requirements  for 
permanent  release*. 

The  signature  of  both  the  owner  and 


operator  are  required  for  a  pernwnent 
release  of  quota. 

§  729.374    Reapportionment  of  farm 
poundage  quota  temporarily  released. 

Poundage  quotas  which  have  been 
temporarily  released  may  be 
reapportioned  by  the  State  committee  to 
other  farms  in  the  State,  upon 
application  by  the  operator  of  such  other 
farms  in  such  maimer  as  determined  by 
the  State  committee  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator. 

§729^75    aosing  date  for 
reapportionment  of  temporartly  i  eleased 
quota. 

The  final  date  for  requesting  a 
reapportionment  pursuant  to  S  729.374 
shall  be  the  date  established  by  the 
State  committee  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator.  Such  date  shall  be  in 
advance  of  the  final  date  for  spring 
transfers  for  the  relevant  State. 

§  729376    CredH  for  a  voliintary  temporary 
release  of  quota  or  for  reapportioned 
poundage  quota. 

If  a  farm's  quota  has  been  temporarily 
released,  the  farm  poundage  quota  shall 
be  considered  produced  only  to  the 
extent  permitted  by  this  subpart.  Any 
increase  in  a  farm  poundage  quota 
resulting  from  reapportionment  of 
quotas  which  have  been  temporarily 
released  shall  not  be  a  basis  for  a  grant 
of  a  quota  for  the  receiving  farm  for  any 
subsequent  year. 

§  729  J77    Withdrawal  or  minor  revision  of 
released  quota. 

A  withdrawal  or  downward  revision 
in  the  pounds  temporarily  or 
permanently  released  may  be  made 
upon  a  written  request  filed  with  the 
county  committee,  and  such  withdrawal 
or  minor  revision  may  be  approved  by 
the  county  committee  provided  that  the 
notification  of  the  release  of  quota  has 
not  at  the  time  of  the  filing  t)e«n 
transmitted  to  the  State  committee  for 
reallocation. 

§  729.376    Notification  of  State  committees 
of  permanent  or  temporary  release  of 
quotas. 

Notification  of  the  permanent  or 
temporary  release  of  quotas  shall  be 
transmitted  to  the  State  committee  by 
the  relevant  county  committee.  The  final 
date  for  such  transmission  shall  be 
established  by  the  State  committee, 
subject  to  review  by  the  Deputy 
Administrator. 


IM  I 
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Signed  at  Washington,  D.C.  on  June  18, 
1985. 

MUtoo  |.  Hertz. 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc.  86-14122  Filed  6-19-86;  8:45  am] 
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Agricultural  Mariceting  Service 

7  CFR  Part  908 

[Vatoncia  Orange  Reg.  387,  Amdt  1] 

Valencia  Oranges  Grown  in  Arizona 
and  Designated  Part  of  CaHfomia; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  Amendment  of 
Regulation  367  increases  the  quantity  of 
fresh  California-Arizona  Valencia 
oranges  that  may  be  shipped  to  market 
during  the  period  June  13-19, 1986.  The 
amendment  is  needed  to  balance  the 
supply  of  fresh  Valencia  oranges  with 
market  demand  for  the  period  specified, 
due  to  the  marketing  situation 
confronting  the  orange  industry. 
EFFECTIVE  DATE:  Regulation  367. 
Amendment  1  (§  908.667)  is  effective  for 
the  period  June  13-19, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Scanlon,  Acting  Chief. 
Marketing  Order  Administration  Branch, 
FAV,  AMS.  USDA.  Washington,  DC 
20250,  telephone:  202/447-5697. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
for  their  own  benefit.  Thus,  both  statutes 
have  small  entity  orientation  and 
compatibility. 

It  is  estimated  that  approximately  123 
handlers  of  Valencia  oranges  are  subject 


to  regulation  under  the  marketing  order 
and  that  the  great  majority  of  these 
handlers  may  be  classified  as  small 
entities.  While  regulations  issued  may 
impose  some  costs  on  affected  handlers 
and  the  number  of  such  firms  may  be 
substantial,  the  added  burden  on  small 
entities,  if  present  at  all.  is  not 
significant. 

This  amendment  is  issued  under 
Marketing  Order  No.  908,  as  amended  (7 
CFR  Part  908),  regulating  the  handling  of 
Valencia  oranges  grown  in  Arizona  and 
designated  part  of  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  The  actions 
are  based  upon  the  recommendation 
and  information  submitted  by  the 
Valencia  Orange  Administrative 
Committee  (VOAC)  and  upon  other 
available  information.  It  is  hereby  found 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

This  amendment  is  consistent  with  the 
marketing  policy  for  1985-86.  The 
committee  members  were  contacted  by 
telephone  on  June  13. 1986.  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and  recommeded 
an  increase  in  the  quantity  of  Valencia 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  demand  for 
Valencia  oranges  is  improving. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  there  is 
insufficient  time  between  the  date  when 
information  upon  which  this  regulation 
is  based  became  available  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  To 
effectuate  the  declared  policy  of  the  act, 
it  is  necessary  to  make  the  regiilatory 
provisions  effective  as  specified,  and 
handlers  have  been  notified  of  the 
amendment  and  the  effective  date. 

List  of  Sul^ects  in  7  CFR  Part  908 

Marketing  agreements  and  orders. 
CaUfomia.  Arizona.  Oranges,  Valencias. 

PAirr  908— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  908  continues  to  read: 

Authority.  (Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C  601-674. 

2.  Section  908.667  is  revised  to  read  as 
follows: 


§  908.667    Valencia  Orange  Regulation  367. 

The  quantities  of  Valencia  oranges 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period  June 
13. 1986,  through  June  19, 1986.  are 
established  as  follows: 

(a)  District  1:  408.000  cartons: 

(b)  District  2: 442,000  cartons; 

(c)  District  3:  Unlimited  cartons. 
Dated:  June  16. 1986. 

|o««ph  A.  Gribbin, 

Fruit  and  Vegetable  Division,  Agricultural 

Marketing  Service. 

[FR  Doc.  86-13951  Filed  6-19-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
National  Bureau  of  Standards 
15  CFR  Part  10 
[Docicet  No.  50952-6088] 

Amendment  to  Procedures  for  ttie 
Development  of  Voluntary  Product 
Standards 

AGENCY:  National  Biu%au  of  Standards, 

Commerce. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  of  the 
Department's  Procedures  for  the 
Development  of  Voluntary  Product 
Standards  modifies  the  provisions 
relating  to  the  withdrawal  of  published 
standards,  establishes  an  expanded 
appeals  mechanism,  provides  for  the 
issuance  of  interpretations  of  standards, 
provides  for  the  submission  of  rational 
statements,  and  allows  some 
representatives  of  Federal  agencies  to 
be  voting  members  of  Standard  Review 
Committees  and  Standing  Committees. 
EFFECTIVE  DATE:  July  21, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  R.  Mackay.  Standards 
Management  Program.  Room  A  625. 
Administration  Building,  National 
Bureau  of  Standards,  Gaithersburg,  MD 
20899  (301-921-3287). 
SUPPLEMENTARY  INFORMATION:  The 
National  Bureau  of  Standards  (NBS) 
published  in  the  Federal  Register  on 
October  28, 1985,  (50  FR  43573-43575),  a 
proposed  amendment  to  the  "Procedures 
for  the  Development  of  Voluntary 
Product  Standards."  This  proposed 
amendment  would  have  modified  the 
section  of  the  procedures  concerning  the 
withdrawal  of  published  standards, 
established  a  new  appeals  mechanism, 
and  provided  for  the  issuance  of 
interpretations  of  standards. 

The  proposed  amendment  would  also 
have  provided  for  the  submission  of 
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rational  statements,  if  deemed 
necessary,  under  S  10.3(a).  and  would 
have  eliminated  a  mechanism  of 
validating  consensus  through  a  concept 
of  "acceptance  by  volume  of 
production"  and  "acceptance  by  volume 
of  distribution."  Finally,  the  proposal 
would  have  allowed  representatives  of 
Federal  agencies  to  vote  on  committees. 
Several  other  minor  changes  to  the 
procedures  were  proposed  of  an 
editorial  nature,  as  well  as  some 
additions  and  deletions. 

The  October  28, 1985  Federal  Register 
Notice  provided  a  45  day  period  for  the 
submission  of  comments.  The  American 
Lumber  Standards  Committee,  the 
Standing  Committee  for  PS  20-70. 
"American  Softwood  Lumber  Standard." 
requested  a  90  day  extension  of  the 
comment  period  to  allow  sufficient  time 
to  develop  a  committee  response  to  the 
proposal.  This  request  was  granted  in  a 
Federal  Register  Notice  published  on 
December  9, 1985.  (50  FR  50177), 
extending  the  comment  period  to  March 
12. 1986. 

Comments  on  the  proposed 
amendment  were  received  from  the 
American  Lumber  Standards  Committee 
("ALSC")  and  the  Glass  Packaging 
Institute  ("GPl").  the  proponent  for 
Voluntary  Product  Standard  PS  73-77, 
"Carbonated  Soft  Drink  Botties." 

The  GPI  basically  disagreed  with  the 
entire  proposal  to  amend  the  procedures 
stating  that  the  existing  procedures  had 
worked  well  and  there  was  no  reason  to 
change  them. 

The  ALSC  suggested  certain  changes 
to  the  proposed  amendment  to  avoid 
what  the  Committee  believed  were 
potential  problems.  After  carefully 
reviewing  the  proposed  amendment  and 
considering  the  comments  received,  the 
National  Bureau  of  Standards  has 
decided  to  accept  the  changes  suggested 
by  the  ALSC,  with  some  modifications. 
These  reconmiendations  pertain  to 
§§  10.4, 10.8. 10.14.  and  10.15. 

In  considering  the  ALSC  position 
regarding  S  10-8,  NBS  has  provided  for 
the  appointment  by  the  Department  of 
Commerce  of  two  Federal 
representatives  as  voting  members  on 
the  Standing  Committee  for  PS  20-70,  if 
requested  to  do  so  by  that  committee. 
Similarly.  NBS  has  provided  for  the 
appointment  of  one  Federal  agency 
representative  as  a  voting  member  of 
the  other  Standing  Committees  and  of 
Standard  Review  Committees,  if 
requested  to  do  so  by  those  committees. 
The  appointment  of  two  Federal  voting 
members  on  the  ALSC  is  justified  on  the 
basis  of  the  large  size  of  die  Committee 
(presently  22  voting  members)  and  the  6 
advisory  (non-voting)  Federal  agency 


members  representing  lumber  producers 
and  lumber  specifiers. 

The  National  Bureau  of  Standards  has 
adopted  a  suggestion  of  the  GPl  with 
regard  to  the  submission  of  rationale 
statements.  The  GPI  suggested  that  such 
statements,  if  deemed  necessary,  should 
be  included  in  the  written  report  of  the 
Chairman  of  the  Standard  Review 
Committee,  in  §  10.5(d).  The  final 
amendment,  however,  also  includes  a 
provision  for  the  submission  of  a 
rationale  statement  by  the  proponent 
under  S  10.3(a)  as  well  as  a  provision  for 
the  submission  of  a  rationale  statement 
by  the  Chairman  of  the  Standard 
Review  Committee  under  S  10.5(d).  In 
both  cases,  the  submission  of  such 
rationale  statements  is  only  required  if 
such  are  "deemed  necessary  by  the 
Department." 

The  proposed  deletion  of  the 
mechanism  for  validating  consensus 
through  a  concept  of  "acceptance  by 
volume  of  production"  and  "acceptance 
by  volume  of  distribution"  was  based  on 
the  preception  that  this  compUcated 
mechanism  was  no  longer  necessary 
since  it  has  been  used  only  once  during 
the  last  20  years.  Both  the  ALSC  and  the 
GPI  urged  the  retention  of  this 
mechanism.  Therefore,  the  Department 
has  decided  to  retain  this  mechanism  in 
§  10.6(f)  of  the  procedures. 

The  proposed  new  S  10.14  on 
"appeals"  has  been  modified  to  reflect 
the  changes  suggested  by  the  ALSC.  The 
most  significant  change  pertains  to  the 
filing  of  an  appeal  of  a  procedural  action 
with  the  body  taking  that  action  (i.e..  the 
Standard  Review  Committee,  the 
Standing  Committee,  or  Uie  NBS).  NBS 
agrees  that  the  appeal  should  properly 
be  heard  by  the  body  taking  the  action, 
and  should  be  limited  to  procedural 
actions. 

The  proposed  new  S  10.15  on  the 
issuance  of  interpretations  was  opposed 
by  both  the  ALSC  and  GPI.  The  ALSC 
pointed  out  that  there  was  a  mechanism 
established  within  PS  20-70  for 
providing  interpretations  of  the 
American  Softwood  Lumber  Standard. 
The  ALSC  suggested  that  it  develop 
formal  procedures  for  issuing 
interpretations  and  submit  the  proposed 
procedures  to  NBS  for  approval  and  that 
other  Standing  Committees  do  likewise. 
if  they  have  a  need  for  issuing 
interpretations.  NBS  has  accepted  the 
ALSC  suggestions. 

As  there  were  no  comments  submitted 
regarding  the  proposed  editorial  or  other 
changes  in  the  following  sections,  the 
changes  have  been  included  in  the  final 
rule:  10.0(b)(3).  10.0(c)(9),  10.1(b). 
10.3(a)(4).  10.3(a)(5).  10.3(a)(6).  10.9(a). 
10.9(b).  10.13(a).  10.13(b),  10.13(c)  and 
10.13(d). 


This  amendment  is  not  considered  to 
be  a  "major  rule"  under  Executive  Order 
12291  because  it  will  not  (1)  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy,  (2)  provide  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions,  or  (3) 
have  significant  adverse  economic 
effects  on  competition,  employment, 
investments,  productivity,  innovation,  or 
on  die  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
matters.  The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  affect  small 
companies  and  only  affects  trade 
associations  that  desire  to  develop 
voluntary  standards  through  these 
procedures.  This  rule  does  not  have  a 
collection  of  information  for  the 
purposes  of  the  Paperwork  Reduction 
Act.  Preparation  of  a  Regulatory  Impact 
Analysis  is  not  required  and  no 
preliminary  or  final  Regulatory  Impact 
Analysis  has  been  or  will  be  prepared. 

List  of  Subjects  in  15  CFR  Part  10 

Administrative  practice  and 
procedure;  Voluntary  standards. 

Dated:  June  16, 1986. 
Ernest  Ambler, 

Director,  National  Bureau  of  Standards. 

Part  10  of  Tide  15  CFR  is  revised  as 
set  forth  below: 

PART  10— PROCEDURES  FOR  THE 
DEVELOPMENT  OF  VOLUNTARY 
PRODUCT  STANDARDS 

Sec. 

10.0  General. 

10.1  Initiating  development  of  a  new 
standard. 

10.2  Funding. 

10.3  Development  of  a  proposed  standard. 

10.4  Establishment  of  the  Standard  Review 
Committee. 

10.5  Development  of  a  recommended 
standard. 

10.6  Procedures  for  acceptance  of  a 
recommended  standard. 

10.7  Procedure  when  a  recommended 
standard  is  not  supported  by  a 
consensus. 

10.8  Standing  Committee. 

10.9  Publication  of  a  standard. 

10.10  Review  of  published  standards. 

10.11  Revision  or  amendment  of  a  standard. 

10.12  Editorial  changes. 

10.13  Withdrawal  of  a  published  standard. 

10.14  Appeals. 

10.15  Interpretations. 

10.16  Effect  of  procedures. 
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Amkarity:  S«c  2,  31  Stat.  1449.  as 
unend«d.  tec  1.  64  Stat.  371;  15  U.SX:.  272, 
Reorganization  Plan  No.  3  of  1946,  Part  VI  (3 
CFI^  1943-1946  Comp..  pl065). 

§iao    QwMraL 

(a)  Introduction.  The  Department  of 
Commerce  (hereinafter  referred  to  as  the 
"Department")  recognizes  the 
importance,  the  advantages,  and  the 
benefits  of  voluntary  standards  and 
standardization  activities.  Such 
standards  may  cover,  but  are  not  limited 
to,  terms,  classes,  sizes  (including 
quantities  of  packaged  consumer 
commodities],  dimensions,  capacities, 
quality  levels,  performance  criteria, 
inspection  requirements,  marking 
requirements,  testing  equipment,  test 
procedures  and  installation  procedures. 
Economic  growth  is  promoted  through: 

(1)  Reduction  of  manufacttuing  costs, 
inventory  costs,  and  distribution  costs; 

(2)  Better  understanding  among 
manufacturers,  producers,  or  packagers 
(hereinafter  referred  to  as  producers), 
distributors,  users,  and  consumers;  and 

(3)  SimpliHcation  of  the  purchase, 
installation,  and  use  of  the  product 
being  standardized. 

(b)  Requirements  for  Department  of 
Commerce  sponsorship.  The  Department 
may  sponsor  the  development  of  a 
voluntary  Product  Standard  if,  upon 
receipt  of  a  request,  the  Department 
determines  that: 

(1)  The  proposed  standard  is  likely  to 
have  substantial  public  impact; 

(2)  The  proposed  standard  reflects  the 
broad  interest  of  an  industry  group  or  an 
organization  concerned  with  the 
manufacture,  production,  packaging, 
distribution,  testing,  consumption,  or  use 
of  the  product,  or  the  interest  of  a 
Federal  or  State  agency; 

(3)  The  proposed  standard  would  not 
duplicate  a  standard  published  by,  or 
actively  being  developed  or  revised  by, 
a  private  standards-writing  organization 
to  such  an  extent  that  it  would  contain 
similar  requirements  and  test  methods 
for  identical  types  of  products,  tmless 
such  duplication  was  deemed  by  the 
Department  to  be  in  the  public  interest; 

(4)  Lack  of  government  sponsorship 
would  result  in  significant  public 
disadvantage  for  legal  reasons  or 
reasons  of  domestic  and  international 
trade; 

(5)  The  proposed  standard  is  not 
appropriate  for  development  and 
maintenance  by  a  private  standards- 
writing  organization;  and 

(6)  The  proposed  standard  will  be 
funded  by  a  proponent  organization  or 
government  agency  to  cover  costs  for 
administrative  and  technical  support 
services  provided  by  the  Department. 


(c)  Role  of  the  Department  The 
Department  assists  in  the  establishment 
of  a  Voluntary  Product  Standard  as 
follows: 

(1)  Acts  as  an  unbiased  coordinator  in 
the  development  of  the  standard; 

(2)  Provides  editorial  assistance  in  the 
preparation  of  the  standard; 

(3)  Supplies  such  assistance  and 
review  as  is  required  to  assure  the 
technical  soundness  of  the  standard; 

(4)  Seeks  satisfactory  adjustment  of 
valid  points  of  disagreement; 

(5)  Determines  the  compliance  with 
the  criteria  established  in  these 
procedures  for  such  voluntary 
standards; 

(6)  Provides  secretarial  functions  for 
each  committee  appointed  by  the 
Department  under  these  procedures; 

(7)  Publishes  the  standard  as  a  public 
document; 

(8)  Administers  the  funds  for 
administrative  and  technical  support 
services;  and 

(9)  Seeks  listing  for  standards 
developed  under  these  procedures  as 
American  National  Standards  through 
the  American  National  Standards 
Institute,  when  deemed  appropriate  by 
the  Department. 

(d)  Role  of  producers,  distributors, 
users,  and  consumers.  Producers, 
distributors,  users,  consumers,  and  other 
interested  groups  may  contribute  to  the 
development  of  a  Voluntary  Product 
Standard  as  follows: 

(1)  Initiate  and  participate  in  the 
development  of  the  standard: 

(2)  Provide  technical  or  other  relevant 
counsel,  as  appropriate,  relating  to  the 
standard; 

(3)  Promote  the  use  of,  and  support 
for,  the  standard;  and 

(4)  Assist  in  keeping  the  standard 
current  with  respect  to  advancing 
technology  and  marketing  practices. 

(e)  Role  of  the  National  Bureau  of 
Standards.  The  National  Bureau  of 
Standards  (NBS)  administers  these 
procedures  for  the  Department.  Any 
communications  concerning  these 
procedures  (e.g.,  questions, 
clariHcations,  appeals]  should  be 
addressed  to  the  Office  of  Product 
Standards  Policy,  National  Bureau  of 
Standards,  Gaithersburg,  Maryland 
20899. 

{  10.1    Inttiating  d«vetopnMfrt  of  a  rww 
standard. 

(a)  Any  group  or  association  of 
producers,  distributors,  users,  or 
consumers,  or  a  testing  laboratory,  or  a 
State  or  Federal  agency,  may  request  the 
Department  to  initiate  the  development 
and  publication  of  a  Voluntary  Product 
Standard  imder  these  procedures. 
Requests  shall  be  in  writing,  signed  by  a 


representative  of  the  group  or  agency, 
and  forwarded  to  the  Department  The 
initial  request  may  be  accompanied  by  a 
copy  of  a  draft  of  the  suggested 
standard. 

(b)  The  request  shall  include  a 
commitment  to  provide  sufficient 
funding  to  cover  all  costs  associated 
with  the  development  and  maintenance 
of  the  proposed  Voluntary  Product 
Standard. 

(c)  The  Department  may  require 
additional  inJFormation  such  as 
technical,  marketing,  or  other 
appropriate  data  essential  to  discussion 
and  development  of  the  proposed 
standard,  including,  but  not  limited  to. 
physical,  mechanical,  chemical,  or 
performance  characteristics,  and 
production  figures. 

(d)  Upon  receipt  of  an  appropriate 
request  apd  after  a  determination  by  the 
Department  that  the  development  of  a 
Voluntary  Product  Standard  is  justified, 
the  Department  may  initiate  the 
development  by  requesting  that  a  draft 
of  the  suggested  standard  be  prepared 
by  an  appropriate  committee,  provided 
such  a  draft  has  not  previously  been 
submitted  imder  paragraph  (a)  of  this 
section. 

(e)  The  Department  may  initiate  the 
development  of  a  Voluntary  Product 
Standard,  if  such  action  is  deemed  by 
the  Department  to  be  in  the  pubUc 
interest,  notwithstanding  the  absence  of 
a  request  from  an  outside  source.  A 
voluntary  standard  initiated  by  the 
Department  shall  be  processed  in 
accordance  with  all  requirements  of 
these  procedures  and  shall  be  developed 
in  the  same  manner  as  a  voluntary 
standard  initiated  by  any  group  referred 
to  in  paragraph  (a)  of  this  section. 

(f)  An  agreement  regarding  funding 
procedures  and  receipt  of  a  deposit 
estimated  by  the  Department  to  be 
sufficient  to  cover  the  first  year's  costs 
shall  occur  prior  to  the  initiation  of  any 
project 

S  ia2    Funding. 

Groups  who  represent  producers, 
distributors,  consumers  or  users,  or 
others  that  wish  to  act  or  continue  to  act 
as  proponent  organizations  for  the 
development  or  maintenance  of  a 
Voluntary  Product  Standard  will  be 
required  to  pay  for  administrative  and 
technical  support  services  provided  by 
the  National  Bureau  of  Standards  and 
such  other  direct  or  indirect  costs 
associated  with  the  development  or 
maintenance  of  that  standard  as  may  be 
deemed  appropriate  by  the  Department 
including  costs  to  the  Department  in 
connection  with  the  operation  of  the 
Standard  Review  Committee  and  the 
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Standing  Committee.  Funds  may  also  be 
provided  by  a  government  agency  at  the 
request  of  a  proponent  organization  or 
when  acting  on  its  own  behalf  for  the 
development  or  maintenance  of  a 
Voluntary  Product  Standard.  Proponents 
of  standards  that  meet  sponsorship 
criteria  established  in  these  procedures 
shall  furnish  an  initial  deposit  of  funds 
sufficient  to  cover  the  first  year's 
services  and  other  costs.  Estimated 
annual  costs  will  be  based  on  an  hourly 
rate  for  salary  and  overhead  established 
by  the  Department  for  the  National 
Bureau  of  Standards'  administrative  and 
technical  support  services  plus 
estimates  of  direct  costs  to  provide 
funds  for  such  items  as  the  travel  of 
consumer  representatives  unable  to 
otherwise  attend  committee  meetings, 
travel  for  Department  staff,  and  printing 
costs.  Project  funds  will  be  reviewed 
annually.  Excess  funds  may  be  refunded 
or  applied  to  the  next  accounting  period. 
Should  funds  from  deposits  be 
inadequate  during  an  accounting  period, 
work  on  the  project  will  continue  only  if 
funds  are  restored  to  a  level  estimated 
adequate  to  complete  the  12-month 
period. 

§  10.3    Development  of  a  proposed 
standard. 

(a)  A  proposed  standard  as  submitted 
to  the  Department: 

(1)  Shall  be  based  on  adequate 
technical  information,  or,  in  the  case  of 
size  standards  (including  standards 
covering  the  quantities  for  packaged 
consumer  commodities),  on  adequate 
marketing  information,  or  both,  as 
determined  to  be  appropriate  by  the 
Department 

(2)  Shall  not  be  contrary  to  the  public 

interest 

(3)  Shall  be  technically  appropriate 
and  such  that  conformance  or 
nonconformance  with  the  standard  can 
be  determined  either  during  or  after  the 
manufactiuing  process  by  inspection  or 
other  procedures  which  may  be  utilized 
by  either  an  individual  or  a  testing 
facility  competent  in  the  particular  field; 

(4)  Shall  follow  the  format  prescribed 
by  the  National  Bureau  of  Standards. 
(Copies  of  the  recommended  format  may 
be  obtained  from  the  Office  of  Product 
Standards  Policy,  National  Bureau  of 
Standards,  Gaithersburg,  Maryland 
20899.]; 

(5)  Shall  include  performance 
requirements  if  such  are  deemed  by  the 
Department  to  be  technically  sound, 
feasible,  and  practical,  and  the  inclusion 
of  such  is  deemed  to  be  appropriate; 

(6)  May  include  dimensions,  sizes, 
material  specifications,  product 
requirements,  design  stipulations, 
component  requirements,  test  methods. 


testing  equipment  descriptions,  and 
installation  procedures.  'The 
appropriateness  of  the  inclusion  in  a 
standard  of  any  particular  item  listed  in 
this  subparagraph  shall  be  determined 
by  the  Department;  and 

(7)  Shall  be  accompanied  by  rational 
statements  pertaining  to  the 
requirements  and  test  methods 
contained  in  the  standard,  if  deemed 
necessary  by  the  Department 

(b)  A  proposed  standard  that  is 
determined  by  the  Department  to  meet 
the  criteria  set  forth  in  paragraph  (a)  of 
this  section  may  be  subjected  to  further 
review  by  an  appropriate  individual, 
committee,  organization,  or  agency 
(either  government  or  nongovernment 
but  not  associated  with  the  proponent 
group). 

(c)  A  proposed  standard  may  be 
circulated  by  the  Department  to 
appropriate  producers,  distributors, 
users,  consumers,  and  other  interested 
groups  for  consideration  and  comment 
as  well  as  to  others  requesting  the 
opportunity  to  comment. 

(d)  The  proponent  group  or 
appropriate  committee  which  drafted 
the  initial  proposal  under  S  10.1(d)  shall 
consider  all  comments  and  suggestions 
submitted  by  the  reviewer  designated 
under  paragraph  (b)  of  this  section,  and 
those  received  by  the  Department  as  a 
result  of  any  circulation  under 
paragraph  (c)  of  this  section,  and  may 
make  such  adjustments  in  the  proposal 
as  are  technically  sound  and  as  are 
believed  to  cause  the  standard  to  be 
generally  acceptable  to  producers, 
distributors,  users,  consumers,  and  other 
interested  parties.  The  proposal  will 
then  be  submitted  to  the  Department  for 
further  processing. 

S  10.4    Establishment  of  the  Standard 
Review  Committee. 

(a)  The  Department  shall  establish 
and  appoint  the  members  of  a  Standard 
Review  Committee  within  a  reasonable 
time  after  receiving  a  proposed 
standard.  The  committee  shall  consist  of 
qualified  representatives  of  producers, 
distributors,  and  users  or  consumers  of 
product  for  which  a  standard  is  sought 
or  any  other-appropriate  general  interest 
groups  such  as  State  and  Federal 
agencies.  When  requested  by  the 
Standard  Review  Committee,  the 
Department  shall  appoint  one  voting 
member  from  among  the  representatives 
of  the  Federal  agencies,  other  than  the 
Department  of  Commerce.  All  other 
representatives  of  Federal  agencies  on 
the  Standard  Review  Committees  shall 
be  advisory  nonvoting  members. 
(Alternates  to  committee  members  may 
be  designated  by  the  Department.) 
When  deemed  appropriate  by  the 


Department,  project  funds  under  §10.2 
may  be  made  available  to  assure 
participation  by  consumer  interests  on 
the  committee  at  required  meetings. 

(b)  A  Standard  Review  Committee 
may  remain  in  existence  for  a  period 
necessary  for  the  final  development  of 
the  standard,  or  for  2  years,  whichever 
is  less. 

(c)  The  Department  shall  be 
responsible  for  the  organization  of  the 
committee.  Any  formal  operating 
procedures  developed  by  the  committee 
shall  be  subject  to  approval  by  the 
Department.  The  committee  may 
conduct  business  either  in  a  meeting  or 
through  correspondence,  but  only  if  a 
quorum  participates.  A  quorum  shall 
consist  of  two-thirds  of  all  voting 
members  of  the  committee.  A  majority 
of  the  voting  members  of  the  committee 
participating  shall  be  required  to 
approve  any  actions  taken  by  the 
committee  except  for  the  action  of 
recommending  a  standard  to  the 
Department  the  requirements  for  which 
are  contained  in  §  10.5(b). 

§  10.5    Development  of  a  recommended 
standard. 

(a)  The  Standard  Review  Committee, 
with  the  guidance  and  assistance  of  the 
Department  and,  if  appropriate,  the 
reviewer  designated  under  {  10.3(b], 
shall  review  a  proposed  standard 
promptly.  If  the  committee  finds  that  the 
proposal  meets  the  requirements  set 
forth  in  S  10.3(a),  it  may  recommend  to 
the  Department  that  the  proposal  be 
circulated  for  acceptance  under  §  10.6. 
If,  however,  the  conunittee  finds  that  the 
proposal  being  reviewed  does  not  meet 
the  requirements  set  forth  in  §  10.3(a), 
the  committee  shall  change  the  proposal, 
after  consulting  with  the  proponent 
group,  so  that  these  requirements  are 
met  before  recommending  such 
proposal  to  the  Department. 

(b)  The  recommendation  of  a  standard 
by  the  Standard  Review  Committee 
shall  be  approved  by  at  least  three- 
quarters,  or  rejected  by  more  than  one- 
quarter,  of  all  of  the  members  of  the 
committee  eligible  to  vote.  The  voting  on 
the  recommendation  of  a  standard  shall 
be  conducted  by  the  Department  if 
conducted  by  letter  ballot  If  such  voting 
is  accomplished  at  a  meeting  of  the 
committee,  the  balloting  shall  be  either 
by  roll  call  or  by  signed  written  ballot 
conducted  by  the  Department  or  the 
chairman  of  this  committee.  If 
conducted  by  the  chairman,  a  report  of 
the  vote  shall  be  made  to  the 
Department  within  15  days.  If  the 
balloting  at  the  meeting  does  not  result 
in  either  approval  by  at  least  three- 
quarters  of  all  members  (or  alternates) 
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eligible  to  vote  (whether  present  or  not), 
or  rejection  by  more  than  one-quarter  of 
the  members  (or  alternates)  or  the 
committee  eligible  to  vote,  the  balloting 
shall  be  disregarded  and  the  Department 
shall  subsequently  conduct  a  letter 
ballot  of  all  members  of  the  committee. 

(c)  Any  member  of  the  committee 
casting  a  negative  ballot  shall  have  the 
right  to  support  an  objection  by 
furnishing  the  chairman  of  the 
committee  and  the  Department  with  a 
written  statement  setting  forth  the  basis 
for  the  objection.  The  written  statement 
of  objection  shall  be  filed  within  15  days 
after  the  date  of  the  meeting  during 
which  the  voting  on  the  standard  was 
accomplished,  or,  in  the  case  of  a  letter 
ballot,  within  the  time  limit  established 
for  the  return  of  the  ballot. 

(d)  At  the  time  a  recommended 
standard  is  submitted  to  the 
Department,  the  Chairman  of  the 
Standard  Review  Ck>mmittee  shall 
furnish  a  written  report  in  support  of  the 
committee's  recommendation.  Such 
report  shall  include  a  statement  with 
respect  to  compliance  with  the 
requirements  as  established  by  these 
procedures,  a  discussion  of  the  manner 
in  which  any  objections  were  resolved, 
and  a  discussion  of  any  unresolved 
objections  together  with  the  committee's 
reasons  for  rejecting  such  unresolved 
objections. 

§  10.6    Procedures  for  acceptance  of  a 
recommended  standard. 

(a)  Upon  receipt  from  the  Standard 
Review  Committee  of  a  recommended 
standard  and  report,  the  Department 
shall  give  appropriate  public  notice  and 
distribute  the  recommended  standard 
for  acceptance  unless: 

(1)  Upon  a  showing  by  any  member  of 
the  committee  who  has  voted  to  oppose 
the  recommended  standard  on  the  basis 
of  an  unresolved  objection,  the 
Department  determines  that  if  such 
objection  were  not  resolved,  the 
recommended  standard: 

(i)  Would  be  contrary  to  the  public 
interest,  if  published: 

(ii)  Would  be  technically  inadequate; 
or 

(iii)  Would  be  inconsistent  with  law  or 
established  public  policy;  or 

(2)  The  Department  determines  that 
all  criteria  and  procedures  set  forth 
herein  have  not  been  met  satisfactorily 
or  that  there  is  a  legal  impediment  to  the 
recommended  standard. 

(b)  Distribution  for  acceptance  or 
rejection  for  the  purpose  of  determining 
general  concurrence  will  be  made  to  a 
list  compiled  by  the  Department,  which, 
in  the  judgment  of  the  Department,  shall 
be  representative  of  producers, 
distributors,  and  users  and  consumers. 


(c)  Distribution  for  comment  will  be 
made  to  any  party  filing  a  written 
request  with  the  Department,  and  to 
such  other  parties  as  the  Department 
may  deem  appropriate,  including  testing 
laboratories  and  interested  State  and 
Federal  agencies. 

(d)  The  Department  shall  analyze  the 
recommended  standard  and  the 
responses  received  under  paragraphs  (b) 
and  (c)  of  this  section.  If  such  analysis 
indicates  that  the  recommended 
standard  is  supported  by  a  consensus,  it 
shall  be  published  as  a  Voluntary 
Product  Standard  by  the  Department: 
Provided,  That  all  other  requirements 
listed  in  these  procedures  have  been 
satisfied. 

(e)  The  following  definitions  shall 
apply  to  the  term  used  in  this  section: 

(1)  "Consensus"  means  general 
concurrence  and,  in  addition,  no 
substantive  objection  deemed  valid  by 
the  Department. 

(2)  "General  concurrence"  means 
acceptance  among  those  responding  to 
the  distribution  made  under  paragraph 
(b)  of  this  section  in  accordance  with  the 
conditions  set  forth  in  paragraph  (f)  of 
this  section. 

(3)  "Substantive  objection"  means  a 
documented  objection  based  on  grounds 
that  one  or  more  of  the  criteria  set  forth 
in  these  procedures  has  not  been 
satisfied. 

(4)  "Average  industry  acceptance" 
means  a  percentage  equal  to  the  sum  of 
the  percentages  of  acceptance  obtained 
from  responses  to  distribution  of  the 
recommended  standard  in  the  producer 
segment,  the  distributor  segment,  and 
the  user  and  consumer  segment,  divided 
by  three.  No  consideration  will  be  given 
to  volume  of  production  or  volume  of 
distribution  in  determining  average 
industry  acceptance. 

(5)  "Producer  segment"  means  those 
persons  who  manufacture  or  prc'"'uce 
the  product  covered  by  the  standard. 

(6)  "Distributor  segment"  means  those 
persons  who  distribute  at  wholesale  or 
retail  the  product  covered  by  the 
standard. 

(7)  "User  and  consumer  segment" 
means  those  persons  who  use  or 
consume  the  product  covered  by  the 
standard. 

(8)  "Acceptance  by  volume  of 
production"  means  the  weighted 
percentage  of  acceptance  of  those 
responding  to  the  distribution  in  the 
producer  segment.  The  weighting  of 
each  response  will  be  made  in 
accordance  with  the  volume  of 
production  represented  by  each 
respondent. 

(9)  "Acceptance  by  volume  of 
distribution"  means  the  weighted 
percentage  of  acceptance  of  those 


responding  to  the  distribution  in  the 
distributor  segment.  The  weighting  of 
each  response  will  be  made  in 
accordance  with  the  volume  of 
distribution  represented  by  each 
respondent. 

(f)  A  recommended  standard  shall  be 
deemed  to  be  supported  by  general 
concurrence  whenever 

(1)  An  analysis  of  the  responses  to  the 
distribution  under  paragraph  (b)  of  this 
section  indicates: 

(i)  An  average  industry  acceptance  of 
not  less  than  75  percent; 

(ii)  Acceptance  of  not  less  than  70 
percent  by  the  producer  segment,  the 
distributor  segment,  and  the  user  and 
consumer  segment,  each  segment  being 
considered  separately;  and 

(iii)  Acceptance  by  volume  of 
production  and  acceptance  by  volume  of 
distribution  of  not  less  than  70  percent 
in  each  case:  Provided,  That  the 
Department  shall  disregard  acceptance 
by  volume  of  production  or  acceptance 
by  volume  of  distribution  or  both  unless, 
in  the  judgment  of  the  Department, 
accurate  figures  for  the  volume  of 
production  or  distribution  are 
reasonably  available  and  an  evaluation 
of  either  or  both  of  such  acceptances  is 
deemed  necessary  by  the  Department; 
or 

(2)  The  Department  determines  that 
publication  of  the  standard  is 
appropriate  under  the  procedures  set 
forth  in  paragraph  (g)  of  this  section 
and,  in  addition,  an  analysis  of  the 
responses  to  the  distribution  under 
paragraph  (b)  of  this  section  indicates: 

(i)  An  average  industry  acceptance  of 
not  less  than  66%  percent; 

(ii)  Acceptance  of  not  less  than  60 
percent  by  the  producer  segment,  the 
distributor  segment,  and  the  user  and 
consumer  segment,  each  segment  being 
considered  separately;  and 

(iii)  Acceptance  by  volume  of 
production  and  acceptance  by  volume  of 
distribution  of  not  less  than  60  percent 
in  each  case:  Provided,  That  the 
Department  shall  disregard  acceptance 
by  volume  of  production  or  acceptance 
by  volume  of  distribution  or  both  unless, 
in  the  judgment  of  the  Department. 
Accurate  figures  for  the  volume  of 
production  or  distribution  are 
reasonably  available  and  an  evaluation 
of  either  or  both  of  such  acceptances  is 
deemed  necessary  by  the  Department, 
(g)  A  recommended  standard  which 
fails  to  achieve  the  acceptance 
requirements  of  paragraph  (f)(1)  of  this 
section,  but  which  satisfies  the 
acceptance  criteria  of  paragraph  (f)(2)  of 
this  section,  shall  be  returned  to  the 
Standard  Review  Committee  for 
reconsideration.  The  committee,  by  the 


affirmative  vote  of  not  less  than  three- 
quarters  of  all  members  eligible  to  vote, 
may  resubmit  the  recommended 
standard  without  change  to  the 
Department  with  a  recommendation  that 
the  standard  be  published  as  a 
Voluntary  Product  Standard.  The 
Department  shall  then  conduct  a  public 
rulemaking  hearing  in  accordance  with 
the  requirements  of  law  as  set  forth  in 
section  553  of  Title  5,  United  States 
Code,  to  assist  it  in  determining  whether 
publication  of  the  standard  is  in  the 
public  interest.  If  the  Department 
determines  that  publication  of  the 
standard  is  in  the  public  interest,  the 
standard  shall  be  published  as  a 
Voluntary  Product  Standard. 

§  10.7.    Procedure  wt>en  a  recommended 
standard  i*  not  supported  by  a  consensus. 

If  the  Department  determines  that  a 
recommended  standard  is  not  supported 
by  a  consensus,  the  Department  may: 

(a)  Return  the  recommended  standard 
to  the  Standard  Review  Committee  for 
further  action,  with  or  without 
suggestions; 

(b)  Terminate  the  development  of  the 
recommended  standard  under  these 
procedures;  or 

(c)  Take  such  other  action  as  it  may 
deem  necessary  or  appropriate  under 
the  circumstances. 

§  10.8.    Standing  Committee. 

(a)  The  Department  shall  establish 
and  appoint  the  members  of  a  Standing 
Committee  prior  to  the  publication  of  a 
standard.  The  committee  may  include 
members  from  the  Standard  Review 
Committee,  and  shall  consist  of 
qualified  representatives  of  producers, 
distributors,  and  users  or  consumers  of 
the  product  covered  by  the  standard, 
and  representatives  of  appropriate 
general  interest  groups  such  as 
municipal.  State,  and  Federal  agencies. 
When  requested  by  the  Standing 
Committee,  the  Department  shall 
appoint  one  voting  member  from  among 
the  representatives  of  the  Federal 
agencies,  other  than  the  Department  of 
Commerce.  When  requested  by  the 
Standing  Committee  for  PS  20-70. 
"American  Softwood  Lumber  Standard," 
the  Department  shall  appoint  two  voting 
members  from  among  the 
representatives  of  the  Federal  agencies, 
other  than  the  Department  of  Commerce. 
'  All  other  representatives  of  Federal 
agencies  shall  be  advisory  nonvoting 
members  of  Standing  Committees. 
(Alternates  to  committee  members  may 
be  designated  by  the  Department.) 
When  deemed  appropriate  by  the 
Department,  project  funds  under  S  10.2, 
may  be  made  available  to  assure 


participation  by  consumer  interests  on 
the  committee  at  required  meetings. 

(b)  Appointments  to  a  Standing 
Committee  may  not  exceed  a  term  of  5 
years.  However,  the  committee  may  be 
reconstituted  by  the  Department 
whenever  appropriate,  and  members 
may  be  reappointed  by  the  Department 
to  succeeding  terms.  Appointments  to 
the  committee  will  be  terminated  upon 
the  withdrawal  of  the  standard. 

(c)  The  Department  shall  be 
responsible  for  the  organization  of  the 
committee.  Any  formal  operating 
procedures  developed  by  the  committee 
shall  be  subject  to  approval  by  the 
Department.  The  committee  may 
conduct  business  either  in  a  meeting  or 
through  correspondence,  but  only  if  a 
quorum  participates.  A  quorum  shall 
consist  of  two-thirds  of  all  voting 
members  of  the  committee.  A  majority 
of  the  voting  members  of  the  committee 
participating  shall  be  required  to 
approve  any  actions  taken  by  the 
committee  except  for  the  approval  of 
revisions  of  the  standard  which  shall  be 
governed  by  the  provisions  of  §  10.5  (b), 
(c),  and  (d), 

(d)  The  members  of  a  Standing 
Committee  should  be  knowledgeable 
about: 

(1)  The  product  or  products  covered 
by  the  standard; 

(2)  The  standard  itself;  and 

(3)  Industry  and  trade  practices 
relating  to  the  standard. 

(e)  The  committee  shall: 

(1)  Keep  itself  informed  of  any 
advancing  technology  that  niight  affect 
the  standard; 

(2)  Provide  the  Department  with 
interpretations  of  provisions  of  the 
standard  upon  request; 

(3)  Make  recommendations  to  the 
Department  concerning  the  desirability 
or  necessity  of  revising  or  amending  the 
standard: 

(4)  Receive  and  consider  proposals  to 
revise  or  amend  the  standard;  and 

(5)  Reconmiend  to  the  Department  the 
revision  or  amendment  of  a  standard, 

S10.9    Publication  ol  a  standard.  ■:^ 

A  Voluntary  Product  Standard 
published  by  the  department  under 
these  procedures  shall  be  assigned  an 
appropriate  number  for  purposes  of 
identification  and  reference.  Public 
notice  shall  be  given  regarding  the 
publication  and  identification  of  the 
standard.  A  voluntary  standard  by  itself 
has  no  mandatory  or  legally  binding 
effect  Any  person  may  choose  to  use  or 
not  to  use  such  a  standard.  Appropriate 
reference  in  contracts,  codes, 
advertising,  invoices,  announcements, 
product  labels,  and  the  like  may  be 
made  to  a  Voluntary  Product  Standard 


published  under  these  procedures.  Such 
reference  shall  be  in  accordance  with 
such  policies  as  the  Department  may 
establish,  but  no  product  may  be 
advertised  or  represented  in  any  manner 
which  would  imply  or  tend  to  imply 
approval  or  endorsement  of  that  product 
by  the  Department  or  by  the  Federal 
Government, 

§  10.10    Review  of  published  standards. 

(a)  Each  standard  published  under 
these  or  previous  procedures  shall  be 
reviewed  regularly  to  determine  the 
feasibility  of  transferring  sponsorship  to 
a  private  standards-writing 
organization.  While  the  Department 
encourages  the  development  of 
standards  to  replace  Voluntary  Product 
Standards  by  private  standards-writing 
organizations,  withdrawal  of  a 
Voluntary  Product  Standard,  which 
meets  the  requirements  of  S  10.0(b). 
shall  not  be  considered  until  a 
replacement  standard  is  published. 

(b)  Each  standard  published  under 
these  or  previous  procedures  shall  be 
reviewed  by  the  Department,  with  such 
assistance  of  the  Standing  Committee  or 
others  as  may  be  deemed  appropriate  by 
the  Department,  within  5  years  after 
initial  issuance  or  last  revision  and  at 
least  every  5  years  thereafter.  The 
purpose  of  this  review  shall  be  to 
determine  whether  the  standard  has 
become  obsolete,  technically 
inadequate,  no  longer  acceptable  to  or 
used  by  the  industry,  or  inconsistent 
with  law  or  established  public  policy. 

(c)  If  any  of  the  above  conditions  is 
found  to  exist,  the  Department  shall 
initiate  action  to  amend,  revise,  or 
withdraw  the  standard  in  accordance 
with  §  10.11  or  §  10.13.  If  none  is  found 
to  exist,  the  standard  shall  be  kept  in 
effect  provided  adequate  funding  is 
maintained. 

§  10.1 1    Revision  or  amendment  of  a 
standard. 

(a)  A  published  standard  shall  be 
subject  to  revision  or  amendment  when 
it  is  determined  to  be  inadequate  by  its 
Standing  Committee  or  by  the 
Department  of  one  or  more  of  the 
following  reasons  or  for  any  other 
appropriate  reasons: 

(1)  Any  portion  of  the  standard  is 
obsolete,  technically  inadequate,  or  no 
longer  generally  acceptable  to  or  used 
by  the  industry; 

(2)  The  standard  or  any  part  of  it  is 
inconsistent  with  law  or  established 
public  policy;  or 

(3)  The  standard  or  any  part  of  it  is 
being  used  to  mislead  users  or 
consumers  or  is  determined  to  be 
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against  the  interest  of  users,  consumers, 
or  the  public  in  general. 

(b)  A  revision  of  a  standard  shall  be 
considered  by  the  Department  to  include 
changes  which  are  comprehensive  in 
nature,  which  have  a  substantive  effect 
on  the  standards,  which  change  the  level 
of  performance  or  safety  or  the  design 
characteristics  of  the  product  being 
standardized,  or  which  cannot 
reasonably  be  injected  into  a  standard 
without  disturbing  the  general 
applicability  of  the  standard.  Each 
suggestion  for  revision  shall  be 
submitted  by  the  Department  to  the 
Standing  Committee  for  appropriate 
consideration.  The  Standing  Committee 
shall  serve  the  same  functions  in  the 
revision  of  a  standard  as  the  Standard 
Review  Committee  serves  in  the 
development  of  a  new  standard.  The 
processing  of  a  revision  of  a  standard 
shall  be  dependent  upon  the  age  of  the 
standard  as  computed  from  its  effective 
date  and  shall  be  accomplished  as 
follows: 

(1]  A  proposed  revision  of  a  standard 
older  than  5  years  at  the  time  such 
proposed  revision  is  submitted  to  the 
Standing  Committee  by  the  Department 
shall  be  processed  as  a  new  standard 
under  these  procedures  and,  when 
approved  for  publication,  the  standard 
shall  be  republished  and  reidenti^ed  to 
indicate  the  year  in  which  the  revision 
became  effective.  The  revised  standard 
shall  supersede  the  previously  published 
standard. 

(2)  A  proposed  revision  of  a  standard 
less  than  5  years  at  the  time  such 
proposed  revision  is  submitted  to  the 
Standing  Committee  by  the  Department 
shall  be  processed  as  a  new  standard 
except  that: 

(i)  Distribution  for  acceptance  or 
rejection  shall  be  made  to  an 
appropriate  list  of  producers, 
distributors,  and  users  and  consumers 
compiled  by  the  Department; 

(ii)  If  the  revision  affects  only  one 
subsection  of  the  requirement  section 
and/or  only  one  subsection  of  the  test 
methods  section,  it  may  be  circulated 
separately  for  determining  consensus 
and  subsequently  published  as  an 
addendum  to  the  standard  with 
appropriate  dissemination  and  public 
notice  of  the  addendum;  and 

(iii)  If  the  revision  does  not  change  the 
level  of  performance  or  safety  or  the 
design  characteristics  of  the  product 
being  standardized,  the  standard  need 
not  be  reidentified. 

(c)  An  amendment  to  a  standard  shall 
be  considered  by  the  Department  to  be 
any  non-editorial  change  which  is  not 
comprehensive  in  nature,  which  has  no 
substantive  effect  on  the  standard, 
which  does  not  change  the  level  of 


performance  or  safety  or  the  design 
characteristics  of  the  product  being 
standardized,  and  which  reasonably  can 
be  injected  into  a  standard  without 
disturbing  the  general  applicability  of 
the  standard.  Each  suggestion  for 
amendment  shall  be  submitted  by  the 
Department  to  the  Standing  Committee 
for  appropriate  consideration.  An 
amendment  to  a  standard  recommended 
by  not  less  than  90  percent  of  the 
members  of  the  committee  eligible  to 
vote  and  found  acceptable  by  the 
Department,  shall  be  published  as  an 
addendum  (until  the  standard  is 
republished)  and  distributed  to 
acceptors  of  record.  Public  notice  of  the 
amendment  shall  be  given  and  copies  of 
the  amendment  shall  be  distributed  to 
those  filing  written  requests. 

§10.12    Editortal  ctianges. 

The  Department  may.  without  prior 
notice,  make  such  editorial  or  other 
minor  changes  as  it  deems  necessary  to 
reduce  ambiguity  or  to  improve  clarity 
in  any  proposed,  recommended,  or 
published  standard,  or  revision  or 
amendment  thereof. 

§  10.13    Wlttidrawal  of  a  putMished 
standard. 

(a)  Standards  published  under  these 
and  previous  procedures  may  be 
withdrawn  by  the  Director  of  the 
National  Bureau  of  Standards  at  any 
time.  Such  action  will  be  taken  if,  after 
consultation  with  the  Standing 
Committee  as  provided  in  paragraph 
(a](l]  of  this  section  and  after  public 
notice,  the  Director  determines  that  the 
standard  is:  Obsolete;  technically 
inadequate;  no  longer  generally 
acceptable  to  and  used  by  the  industry; 
inconsistent  with  law  or  established 
public  policy;  not  in  the  public  interest; 
or  otherwise  inappropriate;  and  revision 
or  amendment  is  not  feasible  or  would 
serve  no  useful  purpose.  Additionally,  a 
standard  may  be  withdrawn  if  it  caimot 
be  demonstrated  that  a  particular 
standard  has  substantial  public  impact, 
that  it  does  not  duplicate  a  standard 
published  by  a  private  standards-writing 
organization,  or  that  lack  of  government 
sponsorship  would  result  in  significant 
public  disadvantage  for  legal  reasons  or 
for  reasons  of  domestic  and 
international  trade.  The  Director  may 
withdraw  a  standard  if  costs  to  maintain 
such  a  standard  are  not  reimbursed  by 
the  proponent  or  other  government 
agencies. 

(1)  Before  withdrawing  a  standard 
published  under  these  procedures,  the 
Director  will  review  the  relative 
advantages  and  disadvantages  of 
amendment,  revision,  development  of  a 
new  standard,  or  withdrawal  with  the 


members  of  the  Standing  Committee,  if 
such  committee  was  appointed  or 
reappointed  within  the  previous  five 
years. 

(2)  Public  notice  of  intent  to  withdraw 
an  existing  standard  published  under 
these  procedures  shall  be  given  and  a 
30-day  period  will  be  provided  for  the 
filing  with  the  Director  or  written 
objections  to  the  withdrawal.  Such 
objections  will  be  considered  and 
analyzed  by  the  Director  before  a 
determination  is  made  to  withdraw  the 
standard.  If  the  Director  determines  that 
a  particular  standard  does  not  meet  the 
criteria  set  out  in  {  10.0(b],  the  standard 
will  be  withdrawn. 

(b)  The  filing  imder  paragraph  (a)  of 
this  section  of  a  request  to  retain  a 
standard  or  standards  shall  operate  to 
stay  the  withdrawal  of  such  standard  or 
standards  until  the  Director's 
determination  has  been  made.  If  the 
Director  determines  that  the  requested 
standard  or  standards  shall  be 
withdrawn,  the  stay  will  remain  in 
effect,  if  an  appeal  is  filed  in  accordance 
with  the  requirements  of  §  10.14,  until 
the  decision  of  the  Director  is 
announced  in  the  Federal  Register.  If. 
however,  no  appeal  is  received,  the 
Director  shall  announce  withdrawal  of 
the  particular  standard  or  standards. 

(c)  Notice  of  the  withdrawal  action 
will  be  published  in  the  Federal  Register 
and  such  withdrawal  will  take  effect  60 
days  fi-om  the  date  the  withdrawal 
notice  is  published. 

§  10.14    Appeals. 

(a)  Any  person  directly  affected  by  a 
procedural  action  taken  by  NBS  or  the 
Standard  Review  Committee  under 

§§  10.5, 10.6  or  10.7  regarding  the 
development  of  a  standard,  by  NBS  or 
the  Standing  Conunittee  under  $  10.10 
regarding  the  review  of  a  published 
standard,  or  under  S  10.11  regarding  the 
revision  of  a  standard,  or  under  9  10.13 
regarding  the  withdrawal  of  a  standard, 
may  appeal  such  action. 

(b)  Such  appeal  shall  be  filed  in 
written  form  with  the  body  taking  the 
action  complained  of  (NBS,  the  Standard 
Review  Committee,  or  the  Standing 
Committee)  within  30  days  after  the  date 
of  announcement  of  the  action. 

(c)  If  appeal  is  filed  with  the  Standard 
Review  Committee  or  the  Standing 
Committee,  the  Committee  shall  attempt 
to  resolve  the  appeal  informally.  If  the 
appeal  is  filed  with  NBS.  NBS  with  the 
consultation  and  advice  of  the  Standard 
Review  Committee  or  the  Standing 
Committee,  whichever  is  appropriate, 
shall  attempt  to  resolve  the  appeal 
informally. 


(d)  If  the  appeal  is  to  the  Standard 
Review  Committee  or  the  Standing 
Committee  and  the  Committee  is  unable 
to  resolve  such  an  appeal  informally,  the 
Committee  shall  hold  a  hearing 
regarding  the  appeal.  Announcement  of 
the  hearing  shall  be  made  to  members  of 
the  Standard  Review  Committee  or  the 
Standing  Committee  and  all  the 
acceptors  of  record,  when  appropriate, 
as  well  as  other  known  interests.  Notice 
of  the  hearing  shall  be  published  in  the 
Federal  Register.  The  hearing  will  be  an 
informal,  nonadversary  proceeding  at 
which  there  will  be  no  formal  pleadings 
or  adverse  parties.  Written  statements 
will  be  furnished  by  witnesses  prior  to 
the  hearing.  A  record  of  the  hearing  will 
be  made.  Copies  of  the  written 
statements  and  the  record  of  the  hearing 
will  be  available  at  cost. 

(e)  Those  members  of  the  Committee 
hearing  the  appeal  will  develop  a 
recommendation  to  the  Committee 
concerning  the  resolution  of  the  appeal. 
NBS  will  review  the  recommendation 
and  if  found  acceptable  will  subject  it  to 
a  letter  ballot  of  the  Committee. 
Approval  by  three-fourths  of  the 
members  of  the  Committee  eligible  to 
vote  will  constitute  acceptance  by  the 
Committee  and  by  NBS.  Notice  of  the 
Committee  decision  will  be  published  in 
the  Federal  Register. 

(f)  If  the  appeal  is  to  NBS  and  the 
attempt  to  resolve  the  appeal  informally 
under  paragraph  (c)  of  this  section  is  not 
successful,  the  Deputy  Director  of  NBS 
will  schedule  a  hearing  with  an  appeals 
panel  at  an  appropriate  location. 
Announcement  of  the  hearing  shall  be 
made  to  members  of  the  Standard 
Review  Committee  or  Standing 
Committee  and  all  acceptors  of  record, 
when  appropriate,  as  well  as  to  other 
known  interests.  Notice  of  the  hearing 
shall  be  published  in  the  Federal 
Register. 

(g)  The  Deputy  Director  of  NBS  will 
name  two  other  persons,  who  have  not 
been  directly  involved  in  the  matter  in 
dispute  and  who  will  not  be  directly  or 
materially  affected  by  any  decision 
made  or  to  be  made  in  the  dispute,  to  sit 
on  the  panel  with  the  Deputy  Director, 
who  will  act  as  presiding  officer.  The 
presiding  officer  will  have  the  right  to 
exercise  such  authority  as  necessary  to 
ensure  the  equitable  and  efficient 
conduct  of  the  hearing  and  to  maintain 
an  orderly  proceeding. 

(h)  The  hearing  wiU  be  an  informal 
nonadversary  proceeding  at  which  there 
will  be  no  formal  pleadings  or  adverse 
parties.  The  hearing  will  be  open  to  the 
public.  Witnesses  shall  submit  a  written 
presentation  for  the  record  seven  days 
prior  to  the  hearing.  A  record  will  be 
made  of  the  hearing.  Copies  of  the 


written  statements  and  the  record  of  the 
hearing  will  be  available  at  cost. 

(i)  The  appeals  panel  will  make  a 
recommendation  to  the  Director  of  NBS. 
The  Director's  decision  on  the  appeal 
will  be  announced  within  60  days 
following  the  hearing  and  will  be 
communicated  to  the  complainant  and 
other  interested  parties  by  letter.  Notice 
of  the  Director's  decision  shall  be 
published  in  the  Federal  Register. 

510.15  IntefpretatkMW. 

(a)  An  interpretation  of  a  Voluntary 
Product  Standard  may  be  obtained 
through  the  submission  of  a  written 
request.  The  request  shall  identify  the 
specific  section  of  the  standard 
involved. 

(b)  In  the  case  of  PS  20-70,  the 
"American  Softwood  Lumber  Standard." 
interpretations  shall  be  made  by  the 
American  Lumber  Standards  Committee 
(ALSC)  under  the  procedures  developed 
by  the  ALSC  and  found  acceptable  to 
NBS. 

(c)  In  the  case  of  the  other  Voluntary 
Product  Standards,  interpretations  shall 
be  made  by  the  appropriate  Standing 
Committees  under  procedures 
developed  by  those  committees  and 
found  acceptable  to  NBS. 

9 10.16  Effect  of  procedures. 

Nothing  contained  in  these  procedures 
shall  be  deemed  to  apply  to  the 
development,  publication,  revision, 
amendment,  or  withdrawal  of  any 
standard  which  is  not  identified  as  a 
"Voluntary  Product  Standard"  by  the 
Department.  The  authority  of  the 
Department  with  respect  to  engineering 
standards  activities  generally,  including 
the  authority  to  pubhsh  appropriate 
reconunendations  not  identified  as 
"Voluntary  Product  Standards,"  is  not 
limited  in  any  way  by  these  procedures. 

(FR  Doc.  86-13941  Filed  »-19-86:  8:45  am] 
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Intenutioruil  Trade  Administration 

15  CFR  Parts  373  and  399 
[Docitet  No.  60233-6033] 

Exports  to  Countries  Listed  in 
Suppiemefrt  Na  6  to  Part  373 

agency:  Export  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Final  rule. 

SUMMARr.  The  Export  Administration 
Regulations  provide  rules  for  licensing 
of  exports  and  reexports  of  U.S.  origin 
commodities  and  technical  data.These 
rules  include,  in  certain  cases,  special 


provisions  for  exports  to  countries  that 
have  established  the  ability  to  safeguard 
reexports  of  these  U.S.  origin  goods. 
Most  of  these  countries  are  listed  in 
Supplement  No.  2  to  Part  373  and 
participate  in  strategic  alliances  with 
the  United  States,  This  rule  establishes 
a  Supplement  No.  8  to  Part  373  to  list 
other  countries  eligible  for  these  special 
provisions.  This  supplement  will  be 
revised  from  time  to  time  as 
circumstances  warrant. 
EFFECTIVE  DATE:  This  rule  is  effective 
June  20, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wally  Workman,  Export 
Administration,  Department  of 
Commerce,  Washington,  DC  20230, 
Telephone:  (202)  377-3160. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

In  cormection  with  various  rulemaking 
requirements.  Export  Administration 
has  determined  that: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  Section 
1(a)  of  Executive  Order  12291  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  App.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Betty  Ferrell,  Export 
Administration.  Room  1622,  Department 
of  Commerce,  Washington.  DC  20230. 
Telephone  (202)  377-3856. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 


IM  I 
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603(a)  and  604(a]  of  the  Regulatory 
Flexibility  Act  {5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  mle  involves  a  collection  of 
information  requirement  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  (This  collection  of  information 
requirement  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0625-0052). 

List  of  Subiects  in  15  CFR  Parts  373  and 


Supptoflwnt  No.  4  to  Part  373 -[Amended]       15  CFR  Part  375 


Exports. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR  Part 
368-399)  are  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Parts  373-399  continues  to  read  as 
follows: 

Authority:  Pub.  L  96-72,  93  Stat.  503,  50 
U.S.C.  App.  2401  et  seq.,  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L 
99-64  of  July  12, 1985;  E.0. 12525  of  July  12, 
1985  (50  FR  23757,  July  16, 1985);  Pub.  L  95- 
223.  50  U.S.C.  1701  et  seq..  E.0. 12532  of 
September  9, 1985  (50  FR  36861.  September 
10, 1985). 

PART  373— {AMENDED! 

2.  In  §  373.3(b)(2),  the  third  and  fourth 
sentences  are  revised  to  read  as  follows: 

S  373.3    Distribution  license. 


IM   I 


(b)  •  •  • 

(2)  *  *  * 

Other  commodities  in  the  Supplement, 
indicated  by  footnote,  may  be  exported 
to  a  country  not  listed  in  Supplement 
No.  2  or  8  to  Part  373  only  when 
approved  in  advance  for  use  by  a 
specific  consignee  or  customer  of  a 
consignee  approved  as  an  end-user. 
Customers  within  countries  listed  in 
Supplement  No.  2  or  8  need  not  be 
approved  in  advance  for  this  latter 
group  of  commodities.*  *  * 
***** 

3.  In  S  373.3(d)(3)(iii)(D),  the  phrase 
"Supplement  No.  2  to  Part  373"  is 
revised  to  read  "Supplement  No.  2  or  8 
to  Part  373". 

4.  In  5  373.3(j)(3)(iii),  the  "Supplement 
No.  2  to  this  Part  373"  is  revised  to  read 
"Supplement  No.  2  or  8  to  Part  373". 

Supplement  Na  1  to  Pert  373-[Amended] 

5.  In  Supplement  No.  1  to  Part  373, 
footnote  No.  8  to  entry  1565A  is 
amended  by  revising  the  phrase 
"Supplement  No.  2  to  Part  373"  to  read 
"Supplement  No.  2  or  8  to  Part  373". 


6.  In  Supplement  No.  4  to  Part  373, 
footnote  2  is  amended  by  revising  the 
phrase  "Supplement  No.  2  to  Part  373"  to 
read  "Supplement  No.  2  or  8  to  Part 
373". 

Supplement  Na  8  to  Part  373-[Amendedl 

7.  A  new  Supplement  No.  8  to  Part  373 
is  added  as  follows: 

Supplement  No.  8  to  Part  373 — Other 
Countries  Subject  to  Special  Provisions 

(Certain  countries  are  listed  in  both 
Supplemetit  No.  8  and  Supplement  No.  3. 
When  there  is  a  conflict  between  the 
provisions  applicable  to  these  two 
supplements.  Supplement  No.  8  shall  prevail) 

Switzerland. 

PART  399— (AMENDED] 

8.  In  Supplement  No.  1  to  §  399.1,  the 
Commodity  Control  List,  entry  1565A, 
under  the  heading  "Nuclear  Non- 
Proliferation  Controls",  paragraph  (b),  is 
revised  to  read  as  follows: 

§  399.1    The  Commodity  Control  Ust  and 
Itow  to  use  it 


Supplement  No.  1  to  §  399.1 — 
Commodity  Control  List 

GROUP  5— ELECTRONICS  AND 
PRECISION  INSTRUMENTS 


1565A*  *  * 
(b)  •  *  * 

(1)  Electronic  computers  that  do  not 
exceed  a  processing  data  rate  of  1000 
million  bits  per  second  are  not  subject 
to  nuclear  non-proliferation  controls  for 
destinations  listed  in  Supplement  No.  2 
or  8  to  Port  373  of  the  Export 
Administration  Regulations  unless  the 
activities  cited  in  (a)  above  are 
involved;  or 

(2)  Electronic  computers  that  do  not 
exceed  a  processing  data  rate  of  60 
million  bits  per  second  are  not  subject 
to  nuclear  non-proliferation  controls  for 
destinations  listed  in  Supplement  No.  3 
of  the  Export  Administration 
Regulations  unless  the  activities  cited  in 
(a)  above  are  involved. 


Dated:  June  17, 1986. 
Walter  J.  Olson, 

Deputy  Assistant  Secretary  for  Export 

Administration,  International  Trade  " 

Administration. 

|FR  Doc.  86-13968  Filed  6-19-86;  8:45  am) 
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[Docket  No.  6034O-6O40] 

Establishment  of  Import  Certificate/ 
Delivery  Verification  Procedure  for 
Spain 

aqency:  Export  Administration. 
International  Trade  Administration. 
Commerce. 
action:  Final  rule. 

summary:  Export  Administration 
sometimes  requires  a  foreign  importer  to 
file  an  International  Import  Certificate 
(IC)  in  support  of  certain  individual 
export  license  applications.  The  IC  is 
required  in  support  of  those  applications 
to  export  certain  commodities  controlled 
for  national  security  or  foreign  policy 
reasons  to  specified  destinations.  By 
issuing  an  IC.  the  government  of  a 
country  confirms  that  it  has  legal  control 
over  the  disposal  of  those  commodities 
covered  by  the  IC  that  are  being 
exported  to  that  country. 

Export  Administration  also  requires  a 
Delivery  Verification  Certificate  (DV)  on 
a  selective  basis  as  described  in 
§  375.3(i)  of  the  Export  Administration 
Regulations.  By  issuing  a  DV,  the 
government  of  a  country  to  which  an 
export  has  been  made  confirms  that  the 
exported  commodities  have  either 
entered  the  export  jurisdiction  of  that 
country  or  are  otherwise  accounted  for 
by  the  importer. 

The  United  States  and  Spain  have 
agreed  to  establish  an  IC/DV  procedure 
for  U.S.  exports  of  certain  strategic 
goods  to  Spain.  (In  this  context,  an 
Import  Certificate  is  also  referred  to  as 
an  Entrance  Verification  Certificate.) 
These  goods  are  identified  by  the  code 
letter  "A"  following  the  Export  Control 
Commodity  Number  on  the  Commodity 
Control  List,  a  listing  of  those  items 
subject  to  Department  of  Commerce 
export  controls. 

This  rule  amends  the  Export 
Administration  Regulations  by  adding 
Spain  to  a  list  of  countries  that  issue 
Import  Certificates  and  by  adding  the 
name  and  address  of  Spanish  authorities 
to  a  list  of  foreign  offices  that  administer 
IC/DV  systems. 

EFFECTIVE  DATES:  This  rule  is  effective 
June  20, 1986. 

However,  the  requirement  for  submitting 
the  Spanish  Entrance  Verification 
Certificate  with  export  license 
applications  will  take  effect  on  August 
19, 1986.  Before  that  date,  applications 
will  be  accepted  if  supported  by  a  Form 
ITA-629P. 

FOR  FURTHER  INFORMATION  CONTACT! 
Vincent  Greenwald,  Office  of 


Technology  and  Policy  Analysis, 
Department  of  Commerce,  Washington, 
DC  20230  (Telephone:  (202)  377-3856). 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  Section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has 
been  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended, 
(50  U.S.C.  App.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  opportunity  for  public 
comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  However,  like  other  Department  of 
Commerce  rules,  comments  from  the 
public  are  always  welcome.  Comments 
should  be  submitted  to  Betty  Ferrell. 
Office  of  Technology  and  Policy 
Analysis.  Export  Administration,  U.S. 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  The  Entrance  Verification 
Certificate  requirement  set  forth  in  Part 
375  supersedes  the  requirements  for 
Form  ITA-629P,  Statement  by  Ultimate 
Consignee  and  Purchaser  (approved  by 
the  Office  of  Management  and  Budget 
under  control  number  0625-0136).  to 
accompany  license  applications  for 
exports  and  reexports  to  Spain.  The 
Entrance  Verification  Certificate  is 
issued  by  the  Government  of  Spain  and 
does  not  constitute  a  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  15  CFR  Part  375 

Exports. 


PART  375— {AMENDED] 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  375  continues  to  read  as  follows: 

Authority:  Pub.  L  96-72,  93  Stat.  503.  50 
U.S.C.  app.  2401  et  seq.,  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L 
99-64  of  July  12, 1985:  E.0. 12525  of  July  12, 
1985  (50  FR  28757.  July  16. 1985). 

S  375.1    [Amended] 

2.  The  table  in  I  375.1  is  amended  by 
adding  "Spain,"  between  "Portugal." 
and  "Turkey."  under  the  column  titled 
"and  the  country  of  destination  is:". 

3.  The  list  of  "Destinations"  in 
paragraph  (b)  of  S  375.3  is  amended  by 
adding  "Spain"  between  "Portugal"  and 
"Turkey". 

§375.3    [Amended] 

4.  The  first  sentence  in  S  375.3(c)(1)  is 
amended  by  adding  the  words 
"Entrance  Verification  Certificate." 
before  the  words  "and  'Landing 
Certificate'". 

Supplement  Na  1  to  Part  357- (Amended] 

5.  Supplement  No.  1  to  Part  375  is 
amended  by  inserting  the  following 
information  between  the  information  on 
"Portugal"  and  that  on  "Turkey": 

(a)  Under  the  colunm  heading 
"Country",  insert  "Spain". 

(b)  Under  the  column  heading  "IC/DV 
Authorities",  insert  "Secretary  of  State 
for  Commerce.  Paseo  de  la  Cistellana 
162.  Madrid  28046". 

(c)  Under  the  column  heading  "System 
administered  ".  insert  "IC/DV". 

Dated:  June  17, 1986. 
Walter  |.  Olson, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

(FR  Doc.  86-13967  Filed  6-l»-«6;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  37 

[Docket  Nos.  RM8S-19-001  through  RMftS- 
19-005:  Order  No.  442-Al 

Generic  Determination  of  Rate  of 
Return  on  Common  Equity  for  Public 
Utilities 

Issued  June  11, 1986. 

AQENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 


ACTION:  Final  rule;  order  on  rehearing. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
granting  in  part  and  denying  in  part 
requests  for  rehearing  of  its  final  rule 
determining  the  basis  for  the  benchmark 
rates  of  return  for  electric  utilities  for 
rate  schedule  filings  made  after 
February  1, 1986,  in  accordance  with  the 
new  Part  37  of  its  regulations.  As 
indicated  in  S  37.8  of  the  Commission's 
regulations,  these  benchmark  rates  of 
return  are  currently  advisory  only. 

The  Commission  grants  rehearing  on 
the  issue  of  how  an  average  cost  of 
common  equity  is  calculated.  It  readopts 
a  method  based  on  the  result  of  the 
formula  approved  in  its  first  annual  rate 
of  retiun  proceeding,  which  will  also  be 
the  basis  for  the  quarterly  benchmark 
rates  of  return  in  this  proceeding. 
EFFECTIVE  DATE:  July  21,  1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
Marvin  Rosenberg,  Chief,  Financial 
Analysis  Branch,  Office  of  Regulatory 
Analysis.  Federal  Energy  Regulatory 
Commission.  825  N.  Capitol  Street, 
NE..  Washington,  DC  20426.  (202)  357- 
8283 
or 
Ronald  Rattey,  Office  of  Regulatory 
Analysis,  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  Street, 
NE.,  Washington,  DC  20236,  (202)  357- 
8282 
SUPPtfMENTARY  INFORMATION: 

Order  Granting  in  Part  and  Denying  in 
Part  Requests  for  Rehearing 

Before  Commissioners:  Anthony  G.  Sousa, 
Acting  Chairman;  Charies  G.  Stalon.  Charles 
A.  Trabandt  and  C.  M.  Naeve:  Docket  Nos. 
RM85-19-001,  RM85-19-002.  RM85-19-003, 
RM85-19-004,  and  RM85-19-005;  Order  No. 
442-A. 

Generic  Determination  of  rate  of  return  of 
common  equity  for  public  utilities. 

Issued  June  11, 1986 
I.  Introduction 

In  this  order  the  Commission  denies 
requests  for  rehearing  of  Order  No.  442 
with  regard  to  the  growth  rate  adopted, 
the  flotation  cost  adjustment  and  the 
indexing  procedure.  The  Commission 
grants  rehearing  with  regard  to  the 
ratemaking  rate  of  return  concept 
adopted  in  Order  No.  442  and  adopts 
instead  the  model  approved  in  Order 
No.  420.' 

U.  Background 

On  December  28, 1985,  in  accordance 
with  the  new  Part  37  of  its  regulations, 
the  Commission  adopted  Order  No.  442, 


I  sa  FR  21.820  (19BS). 
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which  detennined:  (1)  The  average  cost 
of  common  equity  for  the  jurisdictional 
operations  of  public  utilities  for  the  year 
ending  June  30. 1985  (hereafter  the  "base 
year");  (2)  the  average  "ratemaking  rate 
of  return"*  on  conunon  equity  for  the 
jurisdictional  operations  of  public 
utilities  for  the  base  yean  and  (3)  a 
quarterly  indexing  procedure  to  update 
the  cost  estimate  and  establish 
benchmark  rates  of  return  on  common 
equity  for  use  in  individual  rated  cases.' 
Order  No.  442  was  the  second  annual 
proceeding  for  evaluating  the  rate  of 
return  issue  on  a  generic  basis.*  The 
benchmark  rates  of  return  established 
are  advisory  only.  As  provided  in  S  37.7 
of  the  Commission's  regulations,  the 
third  proceeding  will  determine  a  rate  of 
return  on  equity  that  will  constitute  a 
rebuttable  presumption  in  rate  cases. 
In  Order  No.  442.  the  Commission 
decided  to  adopt  a  procedure  for 
determining  and  updating  the 
benchmark  rate  of  return  that  was 
different  in  three  respects  from  the 
procedure  used  in  the  first  annual    - 
proceeding: 

(l)^t  used  a  formulation  of  the  Discounted 
CasJf  Flow  (DCF)  model  that  was  somewhat 
different  from  the  one  that  the  Commission 
adopted  in  the  last  proceeding  and  proposed 
in  the  NOPR,  in  an  effort  to  reflect  more 
accurately  the  timing  and  growth  of  quarterly 
dividend  payments  and  to  recognize  a 
relationship  between  nominal  and  effective 
required  rates  of  return; 

(2)  it  adjusted  the  average  effective  cost  of 
common  equity  determined  by  the  new  DCF 
model  to  reflect  certain  ratemaking  practices 
of  this  Commission  and  obtain  what  was 
referred  to  as  the  "ratemaking  rate  of  return" 
to  be  used  as  the  basis  for  the  quarterly 
benchmark  rates  of  return:  and 

(3)  it  used  the  most  recent  two  calendar 
quarters  of  data  on  dividend  yields  as  the 
basil  for  updating  the  benchmark  rate  of 
return;  in  contrast,  the  NOPR  proposed  to  use 
only  the  most  recent  quarter's  dividend 
yields. 

Five  of  the  commenters  have 
requested  rehearing  of  the  order.  (1)  A 
group  of  utilities  made  up  of  Boston 
Edison  Company,  El  Paso  Electric 
Company,  Florida  Power  Corporation, 
Montaup  Electric  Company,  and 
Wisconsin  Electric  Power  Company 
(hereinafter  referred  to  as  "BEC");  (2) 
Edison  Electric  Institute  (EEI):  (3)  New 
England  Power  Company  (NEP);  (4)  the 
Southern  Company;  and  (5)  the 
Wholesale  Customer  Group  (WCG), 


'  Ai  discuised  in  greater  detail  l>elow,  thii  terni 
hai  been  used  to  refer  to  the  rale  of  return  on 
common  equity  that,  when  applied  to  rate  base,  will 
give  investor*  the  opportunity  to  receive  the 
required  rale  of  return  on  common  equity  and  give 
firms  the  opportunity  to  recover  flotation  costs. 

>  Order  No.  442.  51  FR  343  (1986). 

*  Ordmt  No.  420.  50  FR  21,802  (1965). 


BEC.  EEI,  NEP.  and  the  Southern 
Company  object  to  the  "ratemaking  rate 
of  return"  concept  as  implemented  in  the 
final  rule.  The  Southern  Company  also 
reiterates  positions  previously 
expressed  in  its  comments  regarding 
growth  rate,  flotation  cost,  and  the 
quarterly  indexing  procedure.  In 
addition,  the  WCG  objects  to  the  equity 
accretion  component  of  the  growth  rate. 

in.  Summary  and  Analysis  of  Issues 
Raised  in  Requests  for  Rehearing 

A.  Growth  Rate  and  Indexing  Procedure 

As  noted,  the  Southern  Company  has 
restated  earlier  arguments  regarding  the 
Commission's  treatment  of  growth  rate 
and  has  argued  in  favor  of  a  "total 
recalculation  of  the  generic  [rate]  using 
data  as  of  the  end  of  each  quarter  for  the 
price  and  dividend  figures."  The 
rehearing  request  presents  nothing  new 
that  would  cause  the  Commission  to 
reconsider  the  prior  disposition  of  these 
issues.  Because  the  Southern  Company's 
position  was  considered  and  addressed 
in  the  original  order,  its  request  for 
rehearing  on  these  issues  will  be  denied. 

B.  Flotation  Cost  Adjustment 

The  Southern  Company  also  repeats 
its  recommendations  that  the  flotation 
cost  adjustment  should  include  the 
effects  of  market  pressure  and  be 
applied  to  total  equity  capital.  However, 
the  Southern  Company  makes  one 
additional  point  in  support  of  its 
recommendation  that  the  adjustment  be 
applied  to  all  equity.  It  notes  that  the 
Commission  requires  that  the  expenses 
associated  with  issuance  and  sale  of 
stock  be  included  in  Account  No,  214 
and  that  there  is  no  provision  for  the 
separate  recovery  of  expenses  included 
in  Account  No.  214  as  part  of  a  utility's 
cost  of  service.  Therefore,  according  to 
the  Southern  Company,  this  treatment  of 
flotation  costs  results  in  a  permanent 
reduction  in  common  equity  so  that  the 
flotation  cost  adjustment  should  be 
applied  to  all  equity. 

It  is  correct  that  flotation  costs  are  not 
recovered  as  part  of  the  company's  cost 
of  service;  rather,  they  are  considered 
part  of  the  cost  of  common  equity  and 
recovered  through  the  company's 
allowed  rate  of  return.  The  issue  here  is 
not  whether  those  costs  should  be 
recovered  through  the  company's 
allowed  rate  of  return:  the  issue  is  how 
an  adjustment  for  such  recovery  should 
be  made.  The  Southern  Company  does 
not  explain  why  it  believes  the  fact  that 
such  costs  are  not  recovered  as  part  of 
the  company's  cost  of  service  supports 
its  position  regarding  how  those  costs 
should  be  recovered  through  the 
company's  allowed  rate  of  return.  The 


method  used  to  allow  for  the  recovery  of 
flotation  costs  through  the  allowed  rate 
of  return  was  explained  in  Order  No. 
442.  No  reason  has  been  shown  why  the 
Commission's  prior  disposition  of  this 
issue  should  be  changed.  The  Southern 
Company's  request  for  rehearing 
regarding  the  flotation  cost  adjustment 
will  therefore  be  denied. 

C.  Equity  Accretion 

WCG  challenges  the  Commission's 
use  of  a  1,13  average  market-to-book 
ratio  to  increase  the  growth  rate  used  in 
the  fundamental  analysis  from  4.5%  to 
4.7%  to  account  for  "equity  accretion." 
Equity  accretion  (or  conversely,  dilution) 
occurs  when  a  company  issues  new 
stock  at  a  price  above  (or  below)  book 
value  per  share.  Its  contribution  to  the 
growth  rate  of  book  value  is  equal  to  the 
product  of  one  factor  which  reflects  the 
annual  rate  of  new  stock  issuance  ("s") 
and  another  factor  which  reflects 
whether  and  to  what  extent  the 
company's  stock  is  selling  above  or 
below  book  value  ("v").  If  the 
company's  stock  is  selling  above  book 
value,  "v"  is  positive;  if  it  is  selling 
below  book  value,  "v"  is  negative.  If  the 
stock  is  issued  at  book  value,  "v"  is  zero 
and  "sv"  is  zero.  Thus,  if  the  stock  is 
selling  above  book  value  and  "s"  is 
assumed  to  be  greater  than  zero,  "sv"  is 
positive  and  there  is  accretion;  if  it  is 
selling  below  book  value,  "sv"  is 
negative  and  there  is  dilution.  WCG  also 
contends  that  because  accretion  only 
occurs  when  net  proceeds  from  a  stock 
issuance  exceed  book  value,  the  full 
flotation  cost  percentage  should  be 
deducted  from  the  market-to-book  ratio 
for  purposes  of  computing  "sv"  in  the 
external  growth  analysis. 

WCG  contends  that  the  Commission 
erred  in  its  earlier  disposition  of  WCG's 
argument  by  citing  to  an  argument  not  in 
fact  made  by  any  other  commenter.  The 
Commission,  in  responding  to  WCG,  had 
cited  BEC  as  rebutting  WCG's 
suggestion  that  the  "sv"  component  of 
the  fundamental  analysis  should  be 
negative.*  WCG  claims  that  this  was  in 
error  because  BEC  only  suggested  that 
the  median  rather  than  the  mean 
average  market-to-book  ratios  should  be 
used.  WCG  argues  that  nothing  in  any  of 
the  comments  or  in  Order  No.  442 
refutes  its  argument. 

The  Commission  agrees  that  it 
misstated  the  contention  of  BEC  in 
response  to  WCG  on  this  point.  Upon 
further  consideration,  however,  the 
Commission  finds  that  WCG's  position 
does  not  warrant  rehearing  regarding 


the  result  of  the  Order  No.  442  overall 
growth  rate  analysis. 

WCG  claims  that  the  1.13  industry 
average  market-to-book  ratio  used  in 
Order  No.  442  does  not  justify  a  positive 
estimate  of  "sv"  because  this  average 
reflects  high  (above  one]  market-to-book 
ratios  of  utilities  that  are  not  issuing 
common  stock.  Utilities  that  are  issuing 
or  are  projected  to  be  issuing  common 
stock  in  the  future,  WCG  claims, 
generally  have  market-to-book  ratios 
lower  than  one.  Therefore,  WCG  claims 
the  Commission's  estimated  "sv" 
calculation  is  biased  upwards.  As  a 
remedy,  WCG  claims  that  the  market-to- 
book  ratios  of  only  those  utilities 
expected  to  be  issuing  new  common 
stock  should  be  considered  in  measuring 
any  "equity  accretion"  and  that  such 
considerations  would  show  a  negative 
"sv,"  or  dilution  rather  than  accretion. 

In  Order  No.  442,  an  industry  average 
"s"  (measure  of  new  stock  issuance 
growth  rate)  was  multiplied  by  an 
industry  average  "v"  (measure  of  market 
price  relative  to  book  value).  Since  most 
utilities'  stocks  were  selling  above  book 
value,  the  resulting  estimated  "sv"  had  a 
positive  value. 

The  Commission  agrees  that  accretion 
(or  dilution]  occurs  only  upon  issuance 
of  new  stock.  As  WCG  points  out,  if 
most  utilities  are  not  issuing  stock,  most 
utilities  do  not  experience  accretion  (or 
dilution).'  If  "s"  and  "v"  were 
individually  estimated  only  for  those 
utilities  that  expect  to  issue  stock,  and  if 
those  utilities  that  are  issuing  common 
stock  are  likely  to  have  market-to-book 
ratios  below  unity,  then  the  product  of 
"s"  and  "v"  based  upon  such  data  might 
well  have  a  slightly  negative  value 
rather  than  the  positive  .155%  indicated 
by  the  analysis  in  Order  No.  442. 

WCG  did  not,  however,  support  its 
claim  that  only  those  utilities  issuing 
common  stock  have  market-to-book 
ratios  below  one.  Verification  of  such  an 
assumption  would  require  separate 
computations  of  the  "s"  and  "v"  factors 
for  each  company  in  the  sample.  The 
purpose  of  the  generic  approach  is  to 
estimate  the  industry  average  cost  of 
equity,  not  the  cost  of  common  equity 
for  each  electric  utility.  To  estimate  "s" 
and  "v"  for  individual  companies,  rather 
than  on  an  industry  average  basis, 
would  be  counterproductive  and 
inconsistent  with  this  purpose.^ 


'Order  No  442,  51  FR  343  at  footnote  107 


*  WCC  Request  for  Rehearing  at  p.  2. 

*  "v"  could  be  readily  calculated  individually  for 
each  company  as  it  is  merely  a  function  of  the  price- 
to-book  ratio.  Estimating  "s"  individually  for  up  to 
100  utilities  would  appear  to  l>e  a  prohibitive  task. 


WCG's  suggestion  to  use  only  data  for 
those  companies  issuing  common  stock 
in  the  base  period  would  also  lead  to  an 
inaccurate  estimate  of  the  industry 
average  growth  rate,  which  was  the 
objective  of  the  analysis.  To  the  extent 
that  the  utilities  that  were  expected  to 
issue  common  stock  in  the  base  period 
were  the  utilities  whose  stock  was 
selling  below  book  value,  as  WCG 
alleges,  they  would  not  have  been 
generally  representative  of  the  industry, 
since  the  industry  average  market-to- 
book  ratio  was  slightly  above  unity 
during  the  base  year." 

WCG's  suggested  implementation 
methodology  would  have  the 
Commission  use  a  non-representative 
sample  of  utilities  (i.e.,  only  those 
issuing  stock]  on  which  to  base  the 
industry  average  cost  of  common  equity. 
The  industry  average  should  also  reflect 
the  fact  that  most  utiUties  now  publicly 
issue  common  stock,  on  average,  less 
frequently  than  annually.  To  base  the 
"sv"  growth  component  solely  on  data 
for  those  utilities  that  issue  common 
stock  in  a  particular  year  would  wrongly 
ignore  the  utilities  that  did  not  expect  to 
issue  stock  in  that  year. 

In  any  event,  the  growth  rate 
ultimately  used  to  determine  the 
benchmark  was  not  the  4.7%  resulting 
from  the  "br-t-sv"  analysis,  but  rather 
4.5%.  which  also  reflected  the 
Commission's  analysis  of  historical 
growth  rates  and  analysts'  projections. 
The  4.5%  growth  rate  used  in  Order  No. 
442  is  therefore  based  upon  analysis 
independent  of  the  outcome  of  the 
"br-f-sv"  analysis.  Concerning  WCG's 
argument  that  the  full  flotation  cost 
percentage  should  be  deducted  in 
computing  the  "sv"  component,  the 
Commission  is  not  persuaded  as  to  the 
validity  of  this  argument  at  this  time. 
Since  the  Commission's  choice  of  the 
growth  component  of  4,5  percent  is 
based  upon  the  results  of  analyses 
independent  of  the  "br-»-8v"  growth 
analysis,  the  Commission  need  not 
address  this  point  further,  WCG's 
request  for  rehearing  on  this  issue  will 
therefore  be  denied, 

D.  Ratemaking  Rate  of  Return 

1,  Summary 

Petitioners  raise  numerous  arguments 
with  regard  to  the  Commission's 
ratemaking  rate  of  return  concept.  This 
topic  in  Order  No,  442  has  promoted  the 
most  opposition. 

EEI,  the  Southern  Company,  and  BEC 
argue,  on  various  bases,  that  parties 
were  given  inadequate  notice  of  the 
issue,  and  that  it  is  not  fair  for  the 


•  Order  No.  442,  51  FR  343  at  357  (1966). 


Commission  to  adopt  this  concept  in  the 
final  rule  when  it  was  not  proposed  in 
the  NOPR  or  raised  by  any  party  in  the 
comment  process.  They  also  object  to 
the  extent  and  nature  of  the  support 
upon  which  the  Commission  rehed  to 
justify  its  final  decision. 

BEC  and  NEP  argue  that  the 
Commission  has  not  supported  the  basic 
predicate  for  the  ratemaking  rate  of 
return  concept,  insofar  as  it  has  not 
adequately  demonstrated  the  need  for 
consistency  in  the  definitions  and 
estimates  of  the  allowed  rate  of  return 
and  the  rate  base.  They  argue  that  there 
is  no  need  for  the  Commission  to  base 
the  rate  of  return  determination  on  its 
method  for  computing  rate  base;  the 
determinations  are  said  to  be 
independent  of  one  another. 

BEC,  the  Southern  Company,  EEI,  and 
NEP  also  argue  that  the  Commission  has 
not  adequately  demonstrated  that  there 
is  an  inconsistency  that  needs  a  remedy. 
Petitioners  argue  that  the  hypothetical 
example  used  in  Order  No.  442  to 
explain  the  ratemaking  rate  of  return 
concept  was  flawed  in  its  assumptions, 
did  not  adequately  reflect  the  real 
world,  and  therefore  did  not  prove  an 
inconsistency  exists.  For  example,  they 
state  that  the  assumption  of  a  forward- 
looking  test  period  does  not  adequately 
reflect  the  effects  of  regulatory  lag. 
Alternatively.  EEI,  BEC,  and  NEP  argue 
that  stock  market  prices  reflect  the  way 
rate  base  is  defined  and  estimated.  They 
claim  that  any  inconsistency  between 
the  way  rate  base  is  computed  and  the 
allowed  rate  of  return  is  already 
adjusted  for  the  cost  of  capital  estimate 
of  the  Commission. 

EEI  and  BEC  contend  that  even  if 
there  is  an  inconsistency  between  the 
rate  of  return  and  the  rate  base,  there 
are  probably  many  other  aspects  of  the 
"  cost  of  service  that  could  likewise  be 
evaluated  for  consistency  which  might 
o^set  the  adjustment  being  made  to  the 
rate  of  return. 

The  Southern  Company,  EEI,  and  NEP 
further  assert  that,  if  an  adjustment  is  to 
be  made,  the  formula  adopted  by  the 
Commission  is  not  the  right  one  with 
which  to  make  the  adjustment.  They 
argue  that  the  formula  is  based  on 
erroneous  assumptions  about  the  way 
rate  base  is  defined  and  estimated.  For 
example,  they  challenge  the  assumption 
that  the  average  test  year  rate  base 
incorporates  monthly  compounding. 

Finally,  applicants  raise  two 
additional  arguments.  First,  BEC  argues 
that  application  of  the  ratemaking  rate 
of  return  concept  to  a  company  with  a 
growing  rate  base  would  require  that  it 
make  an  annual  rate  increase  filing  in 
order  to  update  its  allowed  rate  of 


IM  I 
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return  annually.  Second.  NEP  and  EH 
argue  that  the  ratemaking  rate  concept 
implicitly  makes  a  distinction  between 
jurisdictional  and  nonjurisdictional 
operations,  despite  the  Commission's 
finding  in  Order  No.  442  that  no  sudi 
distinction  is  warranted.* 

2.  Ck>mmi8sion's  Analysis 

The  new  DCF  model  adopted  in  Order 
No.  442  ("442  Effective  Rate  Model") 
estimated  the  investors'  "effective" 
required  rate  of  return.  At  footnote  13, 
Order  No.  442  explained  that  the 
effective  rate  of  return  includes  the 
return  that  the  investor  expects  from  the 
company's  reinvestment  of  retained 
earnings  and  the  reinvestment  of  intra- 
year  dividends  by  the  investor.  The 
order  further  explained  that,  unlike  the 
rate  determined  by  the  prior  Order  No. 
420  model,  which  was  designed  to  yield 
a  rate  which  could  l>e  used  as  the 
allowed  rate  of  return,  the  effective 
required  rate  of  return  is  only  a 
conceptual  starting  point  for  determining 
a  rate  of  return  which  could  be  used  as 
the  allowed,  or  benchmark,  rate  of 
return.  This  approach  was  based  upon 
the  belief  that  the  effective  rate  of  return 
expected  to  be  received  by  the  investor 
is  greater  than  the  rate  of  return  the 
Commission  need  allow  the  company  an 
opportimity  to  earn  on  its  rate  base.  To 
arrive  at  an  appropriate  allowed  rate  of 
ret\UTi.  the  investor's  required  effective 
rate  of  retiun.  as  determined  by  the 
Order  No.  442  Effective  Rate  Model  »• 
was  adjusted  for  purposes  of  achieving 
three  objectives: 

(1)  To  eUminate  that  portion  which 
relates  to  the  reinvestment  of  quarteriy 
dividends. 

(2)  To  eliminate  that  portion  which 
relates  to  the  reinvestment  by  the  utility 
of  intra-year  retained  earnings,  and 

(3)  To  make  the  definition  of  the 
allowed  rate  of  return  consistent  with 
the  Commission's  method  of  computing 
rate  base. 

The  result  was  referred  to  as  the 
ratemaking  rate  of  return. 

The  effective  required  rate  of  return 
can  be  viewed  from  another  perspective 
as  being  composed  of  two  components: 

(1)  The  dividends  and  growth  that 
investors  expect  from  their  investment 
in  the  firm,  and 

(2)  The  return  that  investors  expect 
from  their  reinvestment  of  the  dividends 
In  other  words,  what  investors  require 
from  their  investment  in  the  firm  is 
simply  the  effective  rate  less  the  return 
from  reinvestment  of  dividends.  The 
return  that  investors  expwct  from  the 


firm  does  not  include  the  income  that 
they  expect  to  receive  from  the 
reinvestment  of  dividends;  investors 
have  the  opportunity  to  produce  rtils 
income  by  their  own  actions  in 
reinvesting  the  dividend  portion  of  their 
return.  Thus,  it  was  concluded  in  Order 
No.  442  that,  in  developing  the 
benchmark  rate  of  return,  the  investors' 
effective  required  rate  of  return  should 
be  reduced  by  these  dividend 
reinvestment  earnings.' '  The  applicants 
do  not  object,  in  principle,  to  adjusting 
the  required  effective  rate  of  return  to 
account  for, the  effect  of  the  investor's 
reinvestment  of  quarterly  dividends 
(Objective  No.  1  above).  This  objective 
had  been  previously  established  in 
Order  No.  420.  >• 

Neither  Order  No  420  nor  Order  Na 
442,  however,  specifically  discussed  the 
issue  of  why  one  would  also  want  to 
exclude  the  return  associated  with 
reinvestment  of  retained  earnings  from 
the  effective  required  rate  of  return. 
(Objective  Na  2)."  Most  of  the 
discussion  <A  the  ratemaking  rate  of 
return  concept  in  Order  Na  442 
focused  on  the  adjustment  for  rate  base 
considerations  (Objective  Na  3). 
Understandably  then,  applicants 
likev«se  focused  their  objections  to  the 
ratemaking  rate  of  return  concept  only 
on  the  rate  base  considerations. 

The  Commission  is  sensitive  to  the 
contentions  that  there  was  perhaps  too 
httle  opportunity  to  address  the 
ratemaking  rate  of  return  concept  and 
that  the  explanation  given  in  Order  No. 
442  may  have  been  deficient  insofar  as  it 
focused  primarily  on  only  one  of  the 
three  purposes  for  the  concept.  The 
rehearing  requests  and  further  staff 
analysis  "  have  persuaded  the 


>  Order  No.  442.  51  FK  M3  at  360  (1986). 
>•  U.  at  34a. 


■  ■  Separating  the  return  atsociated  with 
reinvestment  of  dividends  from  the  effective 
required  rale  determined  by  the  Order  No.  442 
Effective  Rate  Model.  51  FR  343  at  348  (1986).  reeulU 
in  the  Order  No.  420  Model.  The  attached  OfTice  of 
Regulatory  Analysii  staff  study  paper  demonstratea 
this  relationship. 

"  Order  Na  42a  50  FR  21302  at  21311  (1985); 
Order  Na  420-A,  50  FR  34.086  at  34.087  (1985). 

'•  The  rationale  for  an  adjustment  to  reflect  the 
effect  of  dividend  reinvestment  would  be  different 
from  the  rationale  for  adjusting  for  the  reinvettroent 
of  retained  earnings.  As  noted,  the  former 
adjustment  is  intended  to  reflect  the  investor's 
recognition  of  the  additional  earnings  associated 
with  his  own  reinvestment  of  dividend  paymenta.  In 
contrast,  the  return  from  periodic  utility 
reinvestment  of  retained  earnings  is.  in  effect, 
reflected  in  the  return  that  the  inveator  expects/ 
requires  from  Investment  in  the  utility. 

'*  See  the  attached  report  prepared  by  the  staff  of 
the  Commissions  Office  of  Regulatory  Analysis 
which  discusses  the  effect  of  reinvestment  of 
retained  earnings  on  the  revenue  requirements' 
analysis. 


Commission  that  there  are  a  number  of 
unresolved  questions  with  regard  to 
some  of  the  stated  purposes  of  the 
ratemaking  rate  of  return.  For  example: 
(a)  Is  there  really  any  need  to  be 
concerned  about  consistency  between 
rate  base  and  allowed  rate  of  return  for 
the  purposes  of  this  rulemaking,  (b)  can 
such  concerns  be  better  addressed 
through  cost  of  service  adjustments  as 
opposed  to  rate  of  return  adjustments; 
(c)  what  reasonable  assumptions  can 
the  Commission  adopt  regarding 
"typical"  utility  reinvestment  patterns 
and  rates?  Because  of  such  unresolved 
questions  and  the  absence  of  a  sufficient 
record  upon  which  to  postulate 
reasoned  answers,  the  Commission  has 
determined  not  to  adopt  the  ratemaking 
rate  to  return  concept,  as  developed  in 
Order  No.  442,  in  this  proceeding. 
Instead,  the  Commission  will  retain  the 
model  adopted  in  Order  No.  420, 
pending  further  considertion.'*  As 
discussed  above,  the  Order  No.  420 
Model  recognizes  that  any  return 
investors  expect  to  receive  from 
dividend  reinvestment  is  not  part  of  the 
return  required  from  investment  in  the 
firm.  Since  the  use  of  this  model  was 
proposed  in  the  NOPR.  no  party  will  be 
prejudiced  by  this  result 

HI.  Conclusions 

The  Commission  is  unpersuaded  that 
any  basis  has  been  presented  to  warrant 
modification  of  Order  No.  422  regarding 
the  treatment  of  the  growth  rate, 
flotation  cost,  indexing,  and  equity 
accretion.  Rehearing,  in  that  regard,  will 
therefore  be  denied.  The  Commission  is 
persuaded,  however,  that  questions 
raised  on  rehearing  and  in  further  staff 
analysis  regarding  the  ratemaking  rate 
of  return  concept  warrant  modification 
of  the  earlier  order  as  discussed  above. 
Rehearing,  in  that  regard,  will  therefore 
be  granted. 


The  Commissions  orders — 

(A)  The  Petitioners'  request  for 
rehearing  regarding  growth  rale, 
floatation  costs,  indexing,  and  equity 
accretion  are  hereby  denied. 

(B)  The  Petitioner's  requests  for 
rehearing  regarding  the  ratemaking  rate 
of  return  adjustment  are  granted  and 
Chapter  1.  Title  18  of  the  Code  of  Federal 
Regulations  is  amended  accordingly,  as 
set  forth  below,  effective  July  21, 1986. 


"The  original  language  In  the  regulatory  text 
adopted  in  Order  No  420  has  been  revised  slightly 
for  purposes  of  clarirication  only;  no  substantive 
changes  to  the  Order  No.  420  model  are  intended. 
The  table  of  quarteriy  benchmark  rates  of  return  in 
I  37.9  has  been  revised  in  accordance  with  our 
decision  to  return  to  the  use  of  the  Order  No.  420 
model. 


By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

PART  37— (AMENDED] 

1.  The  authority  citation  for  Part  37 
continues  to  read  as  follows: 

Authority:  Federal  Power  Act.  16  U.S.C 
791a-825r  (1982);  Department  of  Energy 
Organization  Act  42  U.S.C.  7101-7352  (1982). 

2.  Section  37.3  is  revised  to  read  as 
follows: 

§  37.3    Deftnitions. 

For  purposes  of  this  Part: 

(a)  "Benchmark  rate  of  return"  means 
the  rate  of  return  on  common  equity  that 
is  determined  each  quarter  based  on  the 
findings  made  in  the  annual  proceeding 
regarding  the  indexing  procedure  and 
the  average  cost  of  common  equity  for 
the  jurisdictional  operations  of  public 
utilities. 

(b)  "Cost  of  common  equity"  means 
the  minimum  rate  of  return  that 
investors  require  to  buy  common  stock 
adjusted  for  the  flotation  costs  incurred 
by  a  company  when  selling  such  stock. 

(c)  "Indexing  procedure"  means  the 
method  by  which  the  average  cost  of 
common  equity  under  this  Part  is 
updated  quarterly  between  annual 
proceedings  to  determine  benchmark 
rates  of  return. 

3.  Section  37.4  is  revised  to  read  as 
follows: 

§  37.4    Annual  proceedings. 

An  estimate  of  the  average  cost  of 
common  equity  for  the  jurisdictional 
operations  of  public  utilities  and  a 
quarterly  indexing  procedure  to 
establish  the  initial  benchmark  rate  of 
return  and  update  it  quarterly  will  be 
determined  annually  through  informal 
rulemaking  proceedings  under  5  U.S.C. 
553. 

4.  Section  37.9  is  amended  by  revising 
paragraph  (a)(1),  removing  paragraphs 
(a)(2)  and  (a)(3),  redesignating 
paragraphs  (a)(4),  (a)(5)  and  (a)(6)  as 
paragraphs  (a)(2).  (a)(3)  and  (a)(4). 
revising  redesignated  paragraphs  (a)(2). 
(a)(3),  and  (d),  to  read  as  follows.  The 
introductory  text  of  (a)  is  republished 
for  the  convenience  of  the  reader. 

§  37.9    Quarterly  Indexing  procadur*. 

(a)  Procedure  for  Determining 
Quarterly  Benchmark  Rates  of  Return. 
In  accordance  with  \  37.4  of  this  part 
the  Commission  will  use  the  following 
indexing  procedure  to  update  quarterly 
the  benchmark  rate  of  return  on 
common  equity. 


(1)  For  purposes  of  establishing  the 
benchmark  rate  of  return  on  common 
equity  for  period  t.  the  average  cost  of 
common  equity  for  the  jurisdictional 
operations  of  public  utilities  shall  be 
calculated  as  follows: 

k«=a(y.)  +  b 
where: 

k,= average  cost  of  common  equity  for  the 
jurisdictional  operations  of  public 
utilities  for  period  t; 

a  ^adjustment  factor  to  account  for  the 

timing  of  dividend  increases  (determined 
in  annual  proceeding); 

Yt= average  current  dividend  yield 

applicable  to  period  t  determined  under 
paragraph  (b)  of  this  section: 

b  =  adjustment  factor  to  account  for  expected 
growth,  new  common  stock  flotation 
costs  and  jurisdictional  risk  di^erence 
(determined  in  annual  proceeding);  and 

t= successive  three  month  time  periods: 
Febniary  1  through  April  30,  May  1 
through  )uly  31.  August  1  through 
C)cotol>er  31,  and  November  1  through 
January  31. 


(2)  The  benchmark  rate  of  return  on 
common  equity  for  the  first  quarter  to 
which  an  annual  proceeding  is 
applicable  will  be  set  equal  to  the 
average  cost  of  common  equity  for  the 
jurisdictional  operations  of  pubUc 
utilities  as  determined  by  the  formula  of 
paragraph  (a)(1)  of  this  section. 

(3)  The  benchmark  rate  of  return  on 
common  equity  for  subsequent  quarters 
prior  to  the  conclusion  of  the  next 
annual  proceeding  will  be  set  equal  to 
the  average  cost  of  common  equity  for 
the  jiu'isdictional  operations  of  public 
utilities  as  determined  by  the  formula  of 
paragraph  (a)(1)  of  this  section,  except 
where  an  increase  or  decrease  of  more 
than  50  basis  points  from  the  previous 
quarter's  benchmark  would  occur. 

*        •        •        •        • 

(d)  Table  of  Quarterly  Benchmark 
Rates  of  Return.^  The  following  table 
presents  the  quarterly  benchmark  rates 
of  return  on  common  equity: 


Bandmaik  appticaUity  period  (t) 


ExpecM 
increase  vovti 
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Feb  1,  tsee-Apr.  30.  tsee... 

May  1.  ISaS-Aug  31.  1988.. 
Aug.  1.  19ee-Oct  31. 1988- 
Nov.  1.  tgae-Jan.  1,  1987... 


1.02 
1.02 
1.02 
1.02 


4.54 
4.54 
4.S4 
4.54 


9.03 
837 


1375 
1308 


13.75 
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Appendix — Staff  Report  on  Ratemaking 
Rate  of  Return  by  Office  of  Regulatory 
Analysis,  Federal  Energy  Regulatory 
Commission 

Note. — The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

A.  Introductioa 

Order  No.  442  introduced  a  new  concept 
called  the  "rate-making  rate  of  return"  based 
on  the  idea  that  allowing  a  rate  of  return 
equal  to  the  cost  of  capital  can  lead  to  a 
higher  earned  rate  of  return.  This  concept 
was  the  major  issue  raised  in  the  rehearing 
petitions.  Petitioners  raised  some  questions 
on  both  its  concept  and  apphcation  which 
have  caused  the  Commission  to  reevaluate 
and  modify  its  decision. 
■  In  Order  No.  369,  the  Commission  set  up  a 
rule  for  determining  benchmark  rates  of 
return  on  common  equity  and  applying  them 
in  individual  electric  utility  cases.  49  FR 
29946  (July  25, 1984).  That  rule  provides  that 
the  Commission  would  have  annual 
proceedings  to  determine  the  industry 
average  cost  of  common  equity  and  a 
procedure  for  updating  the  cost  on  a 
quarterly  basis  for  purposes  of  establishing 
the  benchmark  rates  of  return  for  individual 
rate  cases. 

The  first  annual  proceeding  (Docket  No. 
RM84-15)  culminated  in  Order  No.  420.  50  FR 


21802  (May  29. 1965).  in  that  order,  the 
Commission  adopted  a  relatively  simple 
constant  growth  discounted  cash  flow  (DCF) 
model  for  purposes  of  supporting  a  base  year 
coat  of  common  equity  estimate  and  as  the 
basis  for  the  quarterly  indexing  procedure.  In 
this  report,  that  model  shall  be  referred  to  as 
the  420  Model.* 

Order  No.  442  is  the  final  rule  in  the  second 
annual  generic  rate  of  return  proceeding. 
Docket  No.  RM85-19.  51  FR  343  (January  6. 
1986).  In  this  proceeding,  the  Commission 
adopted  a  different  form  of  DCF  model, 
which  we  will  refer  to  as  the  442  Effective 
Rate  Model. 

The  442  Effective  Rate  Model  is  as 
follows: 


■  Because  of  the  time  lag  between  the  issuance  of 
the  quarteriy  updates  to  the  benchmark  rate  of 
return  and  the  publication  of  the  Code  of  Federal 
Regulations,  the  currently  effective  benchmark  rate 
of  return  can  be  found.  Id  tlie  FEDERAL  HEGICTnL 

*  The  420  Model  is  as  falknn: 

D. 
k-  — (1  +  .5a>  +  i 

Where: 

k= market  required  rate  of  return  (420  naraiaal 
rate) 
Dg^current  (indicated)  annual  dividend  rate 
Po'cwrent  iiiarkel  price  of  s«ock 
g  =  dividend  growth  rate  (annual  rate). 
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k.=  —    [(l+k.)  »-!-  (1+k.)  •+  (l+g)  (l  +  k.)  »+  (1+8)1  +  g 
4Po 


Where: 

k,= market  required  rate  of  return  (annual 
effective  rate) 

And.  as  indicated  above,  the  Commission 
also  introduced  the  concept  of  the 
"ratemaking  rate  of  return,"  which  is  derived 
by  a  formula  which  adjusts  the  rate  produced 
by  the  442  Effective  Rate  Model. 

This  staff  report  reviews  the  Commission's 
analysis  of  Order  No.  422  on  the  ratemaking 
rate  of  return  issue  and  makes  some 
modifications  to  that  analysis.  In  the  process, 
we  hope  that  the  issues  related  to  the 
ratemaking  rate  of  return  concept  and  its 
application  become  clearer. 

B.  Definitions 

Many  terms  are  being  used  in  this 
proceeding  that  are  similar  in  appearance 
and  close  in  meaning.  It  is  easy  to  understand 
how  a  reader  may  get  confused.  The  purpose 
of  this  section  is  to  put  the  various  terms  in 
perspective  and  thereby  to  make  the  reading 
easier.  Unless  otherwise  specified,  these 
concepts  are  used  in  reference  to  common 
equity  capital  only. 

First,  three  adjectives  often  applied  to  the 
phrase  "rate  of  return  on  common  equity"  are 
required,  expected  and  earned.  The  first  two 
are  often  used  interchangeably.  Sometimes 
the  latter  two  are  used  together.  This  can 
raise  ambiguities  in  a  reader's  mind. 

In  market  equilibrium,  investors'  required 
and  expected  rates  of  return  are  equal,  by 
definition;  supply  equals  demand.  The  supply 
side  of  the  market  reflects  what  investors 
require  while  the  demand  side  reflects  what 
investors  expect.  The  basis  for  estimating 
investors'  required  rates  of  return  with  a 
discounted  cash  flow  model  depends  on  the 
assumption  of  market  equilibrium.  The  DCF 
model  estimates  investors'  expected  rates  of 
return. 

In  contrast,  the  earned  rate  of  return  is  the 
rate  of  return  actually  earned  by  a  company 
on  the  book  value  of  its  common  equity 
investment.  It  is  an  accounting  rate  of  retjim 
rather  than  a  market  rate  of  return  like  the 
investors'  expected  and  required  rates  of 
return. 

A  second  useful  distinction  is  between 
nominal  and  effective  rates  of  return. 
Generally,  these  are  different  ways  of 
expressing  the  same  thing.  There  are  strict 
mathematical  relationships  between  these 
rates.  The  difference  between  effective  and 
nominal  rates  is  that  the  former  includes  the 
compounding  effects  of  intrayear  earnings  in 
the  total  return  for  the  year.  When 
compounding  occurs  only  once  per  year,  the 
effective  and  nominal  rates  are  the  same. 
However,  when  the  compounding  is  more 
frequent,  the  effective  rate  is  higher  than  the 
nominal  rate. 


For  preferred  stock  and  debt,  the  dividends 
and  interest  constitute  the  total  returns  paid 
by  the  company  to  the  investor.  As  a  result, 
for  these  types  of  securities,  the  difference 
between  the  nominal  and  effective  return  is 
only  the  return  obtained  by  the  investor 
through  his  own  reinvestment  of  dividends  or 
interest  during  each  year. 

In  contrast,  utility  common  stock  investors 
receive  their  return  through  a  combination  of 
dividends  and  reinvestment  of  retained 
earnings.  Since  some  of  a  utility's  earnings 
are  normally  retained,  the  difference  between 
effective  and  nominal  rates  for  common  stock 
would  include  two  components:  (1)  The 
return  that  the  investor  obtains  from  his  own 
intrayear  reinvestment  of  the  dividends  he 
receives  on  a  quarterly  basis  and  (2)  the 
return  that  the  utility  obtains  through  its 
intrayear  reinvestment  of  the  portion  of  its 
earnings  that  it  retains  on  the  investors' 
behalf. 

The  442  Effective  Rate  Model  produces  an 
estimate  of  the  investors'  effective  required 
rate  of  return  on  common  equity  since  it 
incorporates  these  two  return  components. 
The  420  Model  produces  a  rate  which  cannot 
be  characterized  as  either  a  nominal  or  an 
effective  rate  as  they  are  defined  above. 
Rather,  the  420  Model  produces  an  estimate 
of  investors'  effective  required  rate  less  that 
portion  of  the  intrayear  return  that  the 
investor  obtains  through  his  own 
reinvestment  of  dividends.  In  other  words,  it 
is  the  rate  that  the  company  has  to  pay  out  to 
the  investor  (what  can  properly  be  referred  to 
as  the  cost  to  the  company,  excluding 
flotation  costs)  in  order  for  the  investor  to 
have  the  opportunity  to  earn  his  effective 
required  rate.  We  shall  refer  to  the  rate 
produced  by  the  420  Model  as  the  "420 
nominal  rate." 

Another  set  of  terms  used  in  reference  to 
rate  of  return  on  common  equity  include 
allowed,  benchmark  and  ratemaking.  The 
"allowed"  rate  of  return  is  the  rate  that  the 
regulatory  commission  uses  in  determining 
the  utility's  revenue  requirements.  For 
purposes  of  this  report,  the  final  two  terms 
are  defined  in  terms  specific  to  this 
proceeding.  The  following  definitions  are 
provided  from  Order  No.  442: 

"Benchmark  rate  of  return"  means  the  rate 
of  return  on  common  equity  that  is 
determined  each  quarter  based  on  the 
findings  made  in  the  annual  proceeding 
regarding  the  quarterly  indexing  procedure 
and  the  average  cost  of  common  equity  and 
the  average  ratemaking  rate  of  return  on 
common  equity  for  the  jurisdictional 
operations  of  public  utilities. 

"Ratemaking  rate  of  return  "  means  the  rate 
of  return  on  common  equity  that,  when 
applied  to  rate  base  in  determining  revenue 
requirements  for  ratemaking  purposes,  will 
give  investors  the  opportunity  to  obtain  the 
effective  required  rate  of  return  on  common 


equity  and  give  firms  the  opportunity  to 
recover  flotttion  costs. 

Also,  it  should  be  pointed  out  that  the 
quarieriy  indexing  procedure  established  by 
Order  No.  442  defines  the  benchmark  rate  of 
return  in  terms  of  the  ratemaking  rate. 

Finally,  reference  should  be  made  to  the 
"cost  of  capital "  to  the  company  or,  more 
specifically,  the  "cost  of  common  equity." 
Generally,  this  has  been  defined  as  the  sum 
of  the  investors'  required  rate  of  return  and 
an  allowance  for  the  flotation  costs  involved 
in  new  slock  issuances.  Since  the  required 
rate  of  return  can  be  defined  in  terms  of 
effective,  nominal  and  "420  nominal "  rates, 
as  discussed  above,  so  too  can  the  cost. 
Order  No.  442  established  the  definition  of 
the  cost  of  common  equity  in  terms  of  the 
investors'  effective  required  rate.  On 
rehearing  this  cost  is  being  defined  in  terms 
of  the  "420  nominal." 

C.  Order  No.  442 

As  suggested  above,  in  the  second  annual 
generic  rate  of  return  proceeding,  the 
Commission  made  two  important  changes 
from  the  first  annual  proceeding.  First,  it 
adopted  a  different  DCF  model— the  so-called 
442  Effective  Rate  Model.  Second,  it 
introduced  the  concept  of  the  ratemaking  rale 
of  return.  The  objective  of  the  ratemaking 
rate  of  return  was  to  determine  the  rate  of 
return  which,  if  allowed,  will  give  the  utility 
the  opportunity  to  earn  enough  revenues  to 
provide  its  investors  with  the  return  they 
require. 

In  the  first  change,  the  442  Effective  Rate 
Model  estimates  the  investors'  effective 
required  rate  of  return  rather  than  some 
nominal  required  rate.*  Order  No.  442 
explains  that  the  primary  difference  between 
the  effective  and  nominal  rates  is  that  the 
former  is  always  larger  because  it  includes 
the  returns  investors  expect  from 
reinvestment  of  intrayear  earnings — 
reinvestment  of  dividends  by  the  investor 
and  reinvestment  of  retained  earnings  by  the 
firm.  51  FR  343  at  footnote  13.  The  order 
proceeds  to  note  that  the  effective  rale  is  not 
the  appropriate  basis  for  allowed,  or 
benchmark,  rates  of  return. 

According  to  that  order,  the  appropriate 
basis  for  the  benchmark  rates  of  return  is  the 
ratemaking  rale  of  return.  This  is  the  second, 
and  most  important,  change  in  Order  No.  442. 
To  arrive  at  the  ratemaking  rate  of  return,  the 
investors'  effective  required  rate  of  return 
determined  by  Ihe  new  model  was  adjusted 
to  achieve  three  objectives: 

1.  Eliminate  from  the  investors'  effective 
required  rate  of  return  that  portion  which 
relates  to  their  reinvestment  of  quarterly 
dividends. 


»  According  to  Order  No.  442.  the  420  Model  was 
"intended  to  estimate  Ihe  investors'  nominal 
quarterly  required  rate  of  return  on  common 
equity."  51  FR  343  at  346.  As  explained  al)ove.  the 
420  Model  is  belter  viewed  as  providing  an  estimate 
of  a  different  type  of  "nominal"  rate  than  the 
nominal  quarterly  rale.  As  a  basis  for  allowed  rales 
of  return,  the  nominal  quarterly  rale  appears  to 
incorporate  aspects  of  the  ratemaking  rale  concept. 


2.  Eliminate  from  the  investors'  effective 
required  rate  of  return  that  portion  which 
relate*  to  the  company's  reinvestment  of 
intrayear  retained  earnings. 

3.  Make  the  definition  of  the  allowed  rate 
of  return  consistent  with  the  definition  of  rate 
base. 

As  it  turned  out,  most  of  the  discussion  of 
the  ratemaking  rate  in  Order  No.  442  focused 
on  the  adjustment  for  rate  base 
considerations.  (Objective  3)  However,  the 
discussion  of  the  difference  between  effective 
and  nominal  rates  indicate*  that  the 
ratemaking  rate  also  requires  that  the 
effective  rate  be  converted  to  a  nominal  rate. 
(Objectives  1  and  2). 

0.  Arguments  on  Rehearing 

The  arguments  of  petitioners  related  to  the 
ratemaking  rate  concept  can  be  categorized 
as  follows: 

1.  It  is  not  fair  for  the  Conmiission  to  adopt 
such  a  new  concept  as  the  ratemaking  rate  of 
return  without  giving  parties  notice  and  an 
opportunity  to  comment. 

2.  The  Commission  has  not  adequately 
explained  and  justified  the  basis  for  the 
ratemaking  rate  of  return. 

With  regard  to  the  latter  arguments,  the 
petitioners  focused  on  the  ratemaking  rate 
adjustment  to  the  effective  rate  solely  as  an 
adjustment  for  rate  base  considerations. 
Petitioners  ignored  or  misunderstood  that  a 
portion  of  the  ratemaking  rate  adjustment 
dealt  with  the  conversion  of  the  effective  rate 
to  a  nominal  rate. 

E.  Analysis 

The  442  Effective  Rate  Model  produces  an 
estimate  of  the  investors'  effective  required 
rate  of  return  on  common  equity.  This 
effective  rate  can  be  viewed  as  being 
composed  of  two  components: 

1.  the  dollar  return  investors  expect  from 
the  firm  (dividends  and  capital  gains),  p/u5. 

2.  the  return  investors  expect  from  their 
own  actions  in  reinvesting  the  quarieriy 
dividends  at  the  same  effective  rate. 

What  firms  have  to  "pay  out"  to  investors 
(or  what  investors  require  from  the  firm)  is 
simply  the  effective  rate  less  the  return  from 
reinvestment  of  dividends.  The  firm  does  not 
have  to  pay  investors  the  income  they  receive 
from  the  reinvestment  of  dividends  since 
investors  produce  this  income  by  their  own 
actions.  Thus,  at  the  least,  the  investors' 
effective  required  rate  should  be  reduced  ^y 
this  dividend  reinvestment  income  in 
developing  the  allowed  rate  of  return.  This  is 
Objective  1  as  described  above. 

Subtracting  this  reinvestment  return 
component  from  the  442  Effective  Rate  Model 
results  in  the  420  Model.'  This  is  an 
additional  rationale  for  the  420  Model.  In 
Order  No.  420,  the  model  was  supported 
primarily  as  a  compromise,  as  an  average  of 
two  other  models.  50  FR  21802  at  21805. 

In  Order  No.  442,  the  Commission  stated 
that  the  420  Model  was  intended  to  be  an 
estimate  of  the  investors'  nominal  quarterly 
required  rate  of  return.*  It  now  appears  that 


*  See  Attachment  1  for  an  algebraic  derivation  of 
the  420  Model  from  the  442  Effective  Rate  Model. 

*  See  footnote  3  above. 


the  420  Model  does  not  produce  a  nominal 
rate  comparable  to  that  discussed  in  Order 
No.  442.  Nominal  rates,  as  explained  above, 
were  distinguished  from  effective  rates  by 
their  exclusion  of  both  a  reinvestment  of 
intrayear  dividends  component  and  a 
reinvestment  of  intrayear  retained  earnings 
component  The  420  Model  excludes  only  the 
first  component. 

Order  No.  442  never  addressed  any 
separate  rationale  for  excluding  the  second 
component — the  reinvestment  of  retained 
earnings  component — from  the  effective 
required  rate.  The  rationale  for  adjusting  the 
effective  required  rate  for  reinvestment  of 
dividends  is  different  from  the  rationale  for 
adjusting  for  the  reinvestment  of  retained 
earnings.  The  return  component  due  to  the 
former  results  from  investors'  own  actions.  In 
contrast,  the  return  component  due  to  the 
latter  results  from  the  utility's  actions  and  is 
part  of  the  return  the  utility  pay*  out  to  the 
investor  it  is  pari  of  the  return  that  investors' 
expect/require  from  the  utility.  Based  on  our 
review  of  the  reinvestment  of  retained 
earnings  issue,  it  appears  that  what  Order 
No.  442  referred  to  as  an  adjustment  for  the 
rate  base  definition  (Objective  3)  was  really 
an  adjustment  for  this  reinvestment  of 
retained  earnings  component  (Objective  2). 

In  Order  No.  442,  the  Commission  referred 
to  the  need  to  make  the  rate  of  return 
consistent  with  the  rate  base  definition. 
Different  return  allowances  are  obtained 
depending  on  whether  the  rate  base  is 
defined  as  a  beginning  of  year,  end  of  year,  or 
some  average  for  the  test  year.  And  the 
return  component  of  the  cost  of  service 
should  not  vary  simply  because  of  the  way 
rate  base  is  determined.  It  now  appears  that 
relating  the  ratemaking  rate  adjustment  to 
rate  base  considerations  may  have  been 
misleading  or  unnecessary. 

It  may  have  been  misleading  in  the  sense 
that,  if  a  regulatory  commission  is  using  a 
rate  base  value  other  than  an  average  for  the 
test  year,  it  might  be  more  appropriate  to 
adjust  the  rate  base  rather  than  the  rate  of 
return  in  order  to  obtain  the  correct  value  for 
the  return  component.  For  the  FERC,  this 
issue  may  be  irrelevant  since  the  Commission 
uses  an  average  rate  base  for  the  test  year. 

It  may  have  been  unnecessary  in  that  it 
now  appears  that  just  the  exclusion  of  the 
dividend  reinvestment  component  (Objective 
1)  and  the  exclusion  of  the  reinvestment  of 
retained  earnings  component  (Objective  2) 
would  have  produced  the  same  end  result 
reached  in  Order  No.  442.  It  seems  that, 
because  of  the  reinvestment  of  the  intrayear 
retained  earnings  by  the  firm,  it  will  always 
be  able  to  pay  out  more  and  the  shareholder 
will  always  get  more  than  what  the  ratepayer 
paid  in  to  the  firm.  In  other  words,  the 
implication  of  this  theory  is  that  as  long  as 
the  firm  retains  some  of  its  earnings  and 
earns  a  return  on  the  intrayear  retained 
earnings,  the  firm  will  always  be  able  to 
realize  a  higher  rate  of  return  than  the 
Commission  allows. 

On  review,  the  notion  that  the  firm  has  the 
opportunity  to  earn  a  higher  rate  of  return 
than  the  Commission  allows  i*  the  basis  for 
the  concept  of  the  ratemaking  rate 
adjustment.  That  is,  the  problem  of 
determining  the  allowed  rate  of  return  has 


two  parts.  First,  the  determination  of  what 
investor*  require,  or  what  the  firm  has  to  pay 
out  as  return.  Second,  the  determination  of 
what  ratepayers  have  to  pay  in  in  order  for 
the  company  to  be  able  to  meet  its  pay  out 
requirements.  The  first  part  has  to  do  with 
the  traditional  determination  of  the  cost  of 
common  equity;  the  second  with  the  notion  of 
the  ratemaking  rate. 

The  process  by  which  this  differeitce  in  pay 
in  and  pay  out  occur*  can  be  described  as 
follows.  The  firm  obtains  its  earnings 
throughout  the  year  from  its  sales  revenues, 
yet  it  is  only  obligated  to  pay  a  portion  of 
these  earnings  out  (as  dividends)  and  at 
specific  times  during  the  year.  For  that 
portion  of  its  earnings  going  ultimately  to  pay 
dividends,  the  firm  can  keep  its  earnings  in 
an  income  yielding  investment  Hike  a  bank 
account,  or  an  investment  in  Treasury  bills) 
until  the  day  dividends  have  to  be  paid  out 
and  thereby  earn  more  income.  Similarly, 
during  the  course  of  the  year,  the  firm  can 
keep  that  portion  of  its  earnings  going  to 
retained  earnings  in  an  income  yielding 
investment  and  earn  still  more  income.  By 
both  of  these  mechanisms,  the  firm  would 
appear  to  have  the  opportunity  to  earn  more 
than  the  rate  that  the  Commission  allows  it, 
whatever  that  rate  is  Iwsed  on. 

To  the  extent  that  this  concept  of  the 
ratemaking  rate — i.e.,  that  the  "pay  in"  rate  is 
different  from  the  "pay  out"  rate — is  valid, 
the  Commission  has  some  alternative  ways  of 
dealing  with  the  issue.  The  investors' 
effective  required  rate  could  be  adjusted 
beyond  what  is  implied  by  going  from  the  442 
Effective  Rate  Model  to  the  420  Model.  For 
example,  if  the  compounding  of  the  average 
utility's  intrayear  earnings  can  be 
approximated  by  quarieriy  or  monthly 
compounding  at  the  effective  required  rate, 
the  ratemaking  rate  may  be  estimated  by  the 
quarterly  or  monthly  nominal  required  rates, 
respectively.  (The  ratemaking  rate  adopted  in 
Order  No.  442  is  essentially  the  monthly 
nominal  required  rate.) 

The  Commission  could  deal  with  the  issue 
through  some  other  cost  of  service 
adjustment.  This  issue  can  be  viewed  in  the 
context  of  cash  working  capital.  The  firm 
obtains  revenues  continuously  in  line  with  it* 
provision  of  service.  However,  it  ha* 
obligations  to  pay  out  a  portion  of  the  return 
component  of  its  costs  (dividends)  only  four 
time*  a  year.  In  caah  working  capital 
parlance,  this  mean*  the  cash  inflow  "leads" 
the  cash  outflow  and.  on  average,  the  firm 
ha*  a  cash  balance  which  it  can  use  to  earn 
additional  return.  This  analogy  suggests  that 
any  potential  overrecovery  of  costs  due  to  the 
ratemaking  rate  concept  described  above  can 
be  handled  by  some  adjustment  to  the  cash 
working  capital  allowance  in  rate  base. 

Finally,  the  Commission  could  ignore  the 
ratemaking  rate  issue  in  determining  revenue 
requirements.  This  option  could  be  argued  on 
grounds  such  as  (1)  the  return  component  of 
the  cost  of  service  is  different  from  other 
costs  and/or  (2)  the  intrayear  use  of  retained 
earnings  is  not  something  the  Commission 
should  be  concerned  about  since  it  is 
investors'  funds  and  they  should  be  able  to 
do  whatever  they  want  with  them. 
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F.  Cooclusions 

This  report  has  reviewed  the  "ratemaking 
rate  of  return"  concept  as  it  was  conceived 
and  developed  in  Order  No.  442.  Our  review 
indicates  that,  while  the  concept  has 
potential  merit,  the  discussion  and  analysis 
on  this  issue  in  Order  No.  442  may  have  been 
misleading,  and  there  are  some  questions  on 
both  the  concept  and  its  application  that 
deserve  further  comment  and  consideration. 
First,  the  discussion  of  the  ratemaking  rate 
concept  in  Order  No.  442  appears  to  have 
been  unclear.  The  concept  of  the  ratemaking 
rate  and  the  adjustment  to  the  cost  of  capital 
implied  by  that  concept  was  linked 
predominately  with  establishing  consistency 
between  the  definitions  of  rate  base  and  rate 
of  return  in  setting  utility  revenue 
requirements.  However,  the  adjustment  was 
actually  doing  more.  It  was  also  converting 
an  effective  rate  of  return  to  a  nominal  rate 
by  reducing  the  effective  rate  for  the 
intrayear  reinvestment  of  dividends  by 
investors  and  for  the  intrayear  reinvestment 
of  retained  earnings  by  the  utility. 

Second,  it  appears  that  the  analysis  of 
Order  No.  442  supporting  the  ratemaking  rate 
adjustment  was  at  least  misleading.  The 
adjustment  to  the  cost  of  common  equity  was 
said  to  be  based  on  the  number  of 
compounding  periods  used  in  the  measure  of 
rale  base.  Instead,  stafTs  more  recent 
analysis  suggests  that  it  should  be  a  function 
of  the  frequency  of  compounding  and  the  rate 
of  return  on  the  intrayear  reinvestment  of 
retained  earnings  by  the  utility. 

It  also  appears  that  the  ratemaking  rate 
concept  may  be  better  characterized  as 
relating  to  a  difference  between  the  rate  of 
reltim  that  ratepayers  "pay  in"  and  the  rate 
of  return  that  utilities  "pay  out"  due  to  the 
intrayear  reinvestment  phenomenon.  (In  this 
regard,  the  Appendix  to  this  report  shows 
how  the  420  Model  estimates  the  return  that 
investors  expect/ require  the  utility  to  "pay 
out"  to  them.) 

Finally,  there  are  a  number  of  questions 
related  to  the  ratemaking  rate  concept  and  its 
application  that  deserve  further  comment  and 
consideration.  Is  the  concept  valid?  Is  there 
really  a  difference  between  the  so-called 
"pay  in"  and  "pay  out"  rates?  Is  this 
difference  due  to  the  intrayear  reinvestment 
of  retained  earnings  or  is  it  due  to  the  way 
rate  base  is  defined  or  estimated? 

If  the  concept  is  valid,  how  should  it  be 
dealt  with  from  a  policy  perspective?  Should 
it  be  ignored  and  the  benefits  be  allowed  to 
accrue  to  investors?  Should  an  adjustment  be 
made  to  the  cost  of  common  equity  for 
purposes  of  setting  allowed  rates  of  return? 
Or,  should  the  adjustment  be  made  through 
some  other  element  of  the  cost  of  service? 

If  the  ratemaking  rate  concept  is  valid  and 
the  Commission  chooses  to  make  some 
adjustment  to  the  cost  of  service  to  reflect  its 
effects,  what  is  the  empirical  magnitude  of 
such  adjustment?  What  are  the  parameters 
that  determine  the  size  of  the  adjustment? 
Are  they  merely  the  frequency  of 
compounding  and  the  reinvestment  rate  of 
return?  If  the  adjustment  is  made  through  the 
rate  of  return,  is  there  some  formula,  similar 
to  that  adopted  in  Order  No.  442,  that  could 
be  used? 

In  sum.  given  the  still  unresolved  Issues, 
particularly  the  question  of  the  validity  of  the 


ratemaking  rate  concept,  we  believe  it  is 
appropriate  for  the  Commission  to  rely  on  the 
420  nominal  rate  for  purposes  of  determining 
benchmark  rates  of  return  in  this  proceeding. 
This  is  the  rate  that  has  traditionally  been 


used  as  the  basis  for  allowed  rates  of  return. 
As  shov\m  in  the  preceding  analysis,  it  is  the 
rate  that  investors  expect  and  require  from 
the  utility,  and,  as  such,  it  is  the  rate  that  the 
utility  has  to  pay  out  to  investors. 


Attachment  1 
Derivation  of  the  420  Model  From  the  442  Effective  Rate  Model 
The  DCF  model  adopted  in  Order  No.  442  estimates  the  shareholder's  required  effective 
annual  rate  of  return.' 
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Where: 

k«= market  required  rale  of  return  (annual  effective  rate) 
Db  =  current  (indicated)  annual  dividend  rate 
R>= current  market  price  of  stock 
g= dividend  growth  rate  (annual  rate). 

This  effective  rate  includes  the  return  which  investors  have  the  opportunity  to  obtain  on  their 
own  by  reinvesting  the  quarterly  dividends  in  the  same  or  another  investment  yielding  the 
same  effective  rate.* 
The  term: 
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represents  the  return  earned  from  the  dividends  received  during  the  year  and  the  income 
earned  by  reinvesting  the  di\idends  during  the  course  of  the  year. 
The  term: 
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represents  the  return  earned  on  dividend  reinvestment  income  alone. 

When  the  dividend  reinvestment  income  is  subtracted  from  the  442  Effective  Rate  Model, 
the  result  is  the  420  Model: 


k4»  =k.-—  l[(l+k.)'»-l]-i-[(l+kj»-ll+(l+g)({l+k,)»-l]l 
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Dividing  through  by  4, 


Do 
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where 

k4to=Market  required  rate  of  return  less  the  return  from  reinvestment  of  dividends.  All  other 

definitions  are  the  same. 
(FR  Doc.  86-13729  Filed  6-19-86:  8:45  am) 

MLUNO  COM  SriT-OI-H 


■  The  derivation  of  this  model  from  the  general 
form  of  the  discounted  cash  flow  model  may  be 
found  in  Appendix  A  of  Order  No.  442. 

«  Order  No.  442.  P.  24. 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  10, 24. 112. 123. 134, 144, 
145, 148, 162, 172,  and  191 

[T.D.  86-118) 

Conforming  Amendments  to  Customs 
Regulations 

agency:  Customs  Service.  Treasury, 
action:  Final  rule, 

summary:  In  accordance  with  Customs 
policy  of  periodically  reviewing  its 
regulations  to  ensure  that  they  are 
current,  this  document  makes  certain 
conforming  changes  which  are 
necessary  because  of  various  executive, 
legislative,  and  administrative  actions. 
Several  of  the  changes  are  the  result  of 
Customs  continuing  efforts  to  reduce  the 
paperwork  burden  on  the  public.  The 
changes  merely  conform  the  regulations 
to  existing  law  or  practice.  They  are 
nonsubstantive  and  essentially  are 
procedural. 

EFFECTIVE  DATE:  June  20, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  M.  Amemick,  Regulations 
Control  Branch.  Office  of  Regulations 
and  Rulings.  U.S.  Customs  Service.  1301 
Constitution  Avenue,  NW..  Washington, 
D.C.  20229  (202-566-8237). 
SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
keep  its  regulations  current,  the  Customs 
Service  has  determined  that  various 
executive,  legislative,  and 
administrative  actions  require 
conforming  amendments  to  the  Customs 
Regulations  contained  in  Chapter  I.  Title 
19.  Code  of  Federal  Regulations  (19  CFR 
Chapter  I).  Following  is  a  list  of  these 
actions,  the  affected  sections  of  the 
regulations,  and  the  necessary  changes. 

Discussion  of  Changes 

1.  Section  10.7(a).  Customs 
Regulations  (19  CFR  10.7(a)),  relating  to 
substantial  containers  or  holders  used 
for  the  transportation  of  merchandise, 
begins  with  the  phrase.  "Except  as 
provided  for  in  §  10.2(b)",  Treasury 
Decision  75-230,  published  in  the 
Federal  Register  on  September  18, 1975 
(40  FR  43021),  amended  Part  10,  Customs 
Regulations  (19  CFR  Part  10),  by  deleting 
§  10,2.  Section  10.7  is  being  amended  to 
remove  reference  to  this  deleted  section. 

2.  Section  10,74,  Customs  Regulations 
(19  CFR  10,74),  provides  procedures 
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relating  to  animals  which  stray  or  are 
driven  across  a  U.S.  border.  Before  such 
animals  may  be  returned,  they  must  be 
held  for  such  inspection  and  treatment 
as  deemed  necessary  by  a 
representative  of  the  Agricultural 
Research  Service  of  the  Department  of 
Agriculture.  Customs  has  been  informed 
that  such  inspections  are  now  conducted 
by  the  Animal  Plant  and  Health 
Inspection  Service  of  the  Department  of 
Agriculture.  Therefore.  {  10.74  is  being 
amended  accordingly. 

3.  Section  1076.  Customs  Regulations 
(19  CFR  10.76),  concerns  the  importation 
of  game  animals  and  birds.  Customs 
Form  3315.  Declaration  for  Free  Entry  of 
Game  Animals  or  Birds  Killed  by  United 
States  Residents,  has  been  in  use  to 
facilitate  the  admission  into  the  U.S.  of 
dead  game  animals  and  birds,  free  of 
duty  without  entry.  The  volume  of  use  of 
CF  3315  averages  only  21.000  per  year 
and  functionally  duplicates  U.S.  Fish 
and  Wildlife  Service  Form  3-177. 
Declaration  for  Importation  or 
Exportation  of  Fish  or  Wildlife. 
Therefore,  the  Customs  Regulations  are 
being  amended  to  remove  reference  to 
CF  3315.  which  is  now  obsolete.  U.S. 
Fish  and  Wildlife  Service  Form  3-177 
will  be  substituted  in  its  place. 

4.  Section  10.177,  Customs  Regulations 
(19  CFR  10.177).  contains  criteria  to  be 
used  in  establishing  whether  or  not  a 
product  was  produced  in  a  beneficiary 
developing  country  for  piuposes  of  the 
Generalized  System  of  Preferences  (19 
U.S.C.  2461  et  seq.).  It  has  been  noted 
that  rather  than  just  quoting  the  word 
"country",  in  S  10.177(a),  the  phrase, 
"produced  in  the  beneficiary  developing 
country"  should  be  quoted.  Therefore. 

i  10.177(a)  is  being  amended 
accordingly. 

5.  Section  24.17.  Customs  Regulations 
(19  CFR  24.17),  sets  forth  the  schedule  of 
reimbursable  expenses  that  parties-in- 
interest  must  repay  to  Customs  for 
services  rendered  by  Customs  officers  or 
employees.  Section  24.17(f)  refers  to  the 
reimbursement  to  Customs  to  cover  the 
Medicare  costs  of  employees.  By  T.D. 
65-70,  published  in  the  Federal  Register 
on  April  17, 1985  (50  FR  15271),  the 
percentage  of  reimbursable 
compensation  expenses  that  must  be 
repaid  to  cover  Customs  share  of 
Medicare  costs  was  raised  from  1.3  to 
1.35.  Section  24.17(f)  is  being  amended 
accordingly, 

6.  Section  112.15.  Custoi^  Regulations 
(19  CFR  112.15),  states  tha|Ppprovals 
and  discontinuances  of  carriers'  bonds 
will  be  published  from  time  to  time  in 
the  weekly  Customs  Bulletin,  However, 
information  on  the  status  of  bonded 


carriers  is  now  available  on-line  at  the 
district  and  port  offices  through  the 
Automated  Commercial  System  (ACS) 
computer.  In  addition,  a  monthly 
computer  listing  is  mailed  to  the 
Customs  offices.  This  on-line  bonded 
carrier  system  efficiently  disseminates 
bonded  carrier  information  to  the  offices 
needing  such  information  and  makes 
continued  publication  in  the  Customs 
Bulletin  unnecessary.  Therefore.  S  112.15 
is  being  removed.  In  addition,  the 
automated  bond  control  system  which 
went  into  effect  with  the  revision  of  the 
Customs  bond  structure  by  T.D.  84-213, 
published  in  the  Federal  Register  on 
October  19. 1984  (49  FR  41152),  further 
eliminates  the  need  for  the  bond  lists 
and  also  instruments  of  international 
traffic  bond  lists.  Accordingly.  1 10.41a. 
Customs  Regulations  (19  CFR  10.41a), 
relating  to  instruments  of  international 
traffic,  where  reference  is  made  to  the 
publication  of  these  bond  lists  in  the 
Customs  Bulletin,  is  also  being 
amended. 

7.  Section  123.72,  Customs  Regulations 
(19  CFR  123.72),  provides  for  the 
admission  into  the  U.S.  without  entry  or 
payment  of  duty  of  allegedly  stolen  or 
embezzled  vehicles,  trailers,  airplanes, 
or  component  parts  of  any  of  them, 
being  returned  from  Mexico.  This 
provision  was  based  on  an  agreement 
between  the  U.S.  and  Mexico  dated 
October  6, 1936.  A  new  agreement 
entitled,  "The  Convention  between  the 
United  States  of  America  and  the  United 
Mexican  States  for  the  Recovery  and 
Return  of  Stolen  or  Embezzled  Vehicles 
and  Aircraft"  (Treaties  and  Other 
International  Agreements  tTIAS]  10653), 
which  entered  into  force  on  June  28, 
1983,  now  controls  this  situation.  Section 
123.72  is  being  amended  to  update  the 
reference. 

8.  Section  134.55,  Customs  Regulations 
(19  CFR  134.55),  refers  to  the 
compensation  of  Customs  officers  and 
employees  who  are  assigned  to 
supervise  the  exportation,  destruction, 
or  marking  of  articles  so  as  to  exempt 
them  from  the  application  of  marking 
duties  for  failure  to  either  mark  articles 
or  their  container  with  the  name  of  the 
country  of  origin  of  the  article  in 
accordance  with  S  304,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1304). 
Section  134.55(b)  incorrectly  states  that 
the  compensation  is  to  be  figured 
according  to  S  19.5(b),  Customs 
Regulations  (19  CFR  19.5(b)).  The  correct 
reference  is  S  24.17(a)(3),  Customs 
Regulations  (19  CFR  24.17(a)(3)),  which 
states  that  importers  of  such 
merchandise  shall  be  charged  the  full 
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compensation  and  authorized  travel  and 
subsistence  expenses  of  such  officers  or 
employees  from  the  time  they  leave  their 
official  station  until  they  return  thereto. 
Section  134.55(b)  is  being  amended 
accordingly. 

9.  SecUon  108  of  Pub.  L  95-410  (92 
Stat.  888).  the  Customs  Procedural 
Reform  and  Simplification  Act  of  1978, 
amended  §S  557  and  559,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1557  and 
1559).  to  permit  merchandise  to  remain 
in  a  Customs  bonded  warehouse  at  the 
owner's  expense  for  a  period  of  up  to  5 
years,  without  any  further  extension.  By 
T.D.  79-221.  published  in  the  Federal 
Register  on  August  9, 1979  (44  PR  46794). 
§  144.5,  Customs  Regulations  (19  CFR 
144.5),  was  amended  to  establish  a  5- 
year  time  limit,  commencing  from  the 
date  of  importation,  on  the  storage  of 
merchandise  in  a  bonded  warehouse. 
An  exception  was  made  for 
merchandise  in  a  bonded  warehouse  on 
the  date  of  enactment  of  Pub.  L.  95-410, 
Octot)er  3. 1978.  For  such  merchandise 
the  5-year  period  began  on  that  date. 
Since  the  5  years  covered  by  this 
exception  have  expired,  and  no 
extensions  are  allowed,  §§  144.5  and 
144.36  are  being  amended  to  remove 
these  exceptions. 

10.  Section  144.32.  Customs 
Regulations  (19  CFR  144.32).  contains 
procedures  for  making  withdrawals 
from  Customs  bonded  warehouses. 
Section  144.32(c)  refers  to  applications 
by  "proprietors"  to  make  withdrawals.  It 
has  come  to  Customs  attention  that 
some  confusion  may  result  bom  that 
word  since  persons  other  than 
warehouse  proprietors  can  make 
applications  for  withdrawals,  and  in 
fact,  proprietors  usually  are  not  the 
persons  making  the  applications. 
Accordingly,  §  144.32(c)  is  being 
amended  to  remove  the  word, 
"proprietors". 

11.  Section  206  of  Pub.  L  98-573,  the 
Trade  and  Tariff  Act  of  1984.  amended 
section  498(a)(1).  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1498(a)(1)).  by 
increasing  the  informal  entry  limit  from 
$250  to  $1,250.  However,  it  exempted  all 
articles  valued  in  excess  of  $250 
classified  in  Schedule  3,  parts  of 
Schedule  7,  and  Parts  2  and  3  of  the 
Appendix  of  the  Tariff  Schedules  of  the 
United  States  Annotated  or  any  other 
article  for  which  formal  entry  is  required 
without  regard  to  value.  Under  19  U.S.C. 
1498(a)(1),  the  Secretary  of  the  Treasury 
may  specify  the  exact  amount  of  the 
informal  entry  limit  The  limit  may  vary 
for  different  classes  or  kinds  of 
merchandise  or  different  classes  of 
transactions.  After  thorough 
consideration  of  the  issue,  it  was 


determined  that,  with  the  exception  of 
the  specific  exclusions,  the  informal 
limit  for  all  articles  would  be  set  initially 
at  $1,000,  with  the  option  to  increase  it 
to  $1,250  in  the  future.  This  change  was 
reflected  by  amending  various  sections 
of  the  Customs  Regulations  as  part  of 
another  document  published  as  T.D.  85- 
123  in  the  Federal  Register  on  July  13. 
1985  (50  FR  29949).  It  has  now  been 
determined  that  §§  145.4  and  148,23. 
Customs  Regulations  (19  CFR  145.4. 
148.23).  must  also  be  amended  to  reflect 
this  change. 

12.  Section  115  of  Pub.  L  97-446 
amended  Subpart  A  of  Part  2  of 
Schedule  8  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (19  U.S.C. 
1202).  to  raise  the  personal  exemption 
allowed  residents  returning  to  the  U.S. 
Items  813.30  and  813.31.  TSUS,  were 
amended  to  raise  from  $300  to  $400  the 
exemption  allowed  residents  returning, 
and  from  $600  to  $800  for  residents 
arriving  direcdy  or  indirectly  from 
American  Samoa,  Guam,  or  the  Virgin 
Islands  of  the  U.S.  This  change  requires 
numerous  amendments  to  Part  148, 
Customs  Regulations  (19  CFR  Part  148). 

13.  In  §  162.75.  Customs  Regulations 
(19  CFR  162.75).  relating  to  limitations 
on  seizures  for  violations  of  section  592, 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1592).  an  error  was  made  in  the 
numbering  of  some  paragraphs. 
Paragraphs  currently  numbered 

S  162.75(d)(3)  (1)  and  (2)  should  be 
designated  5  162.75(d)(3)  (i)  and  (ii).  The 
section  is  being  corrected  accordingly. 

14.  Part  172,  Customs  Regulations  (19 
CFR  Part  172)  contains  provisions 
relating  to  Uquidated  damages  incurred 
under  the  provisions  of  any  bond  posted 
with  Customs.  Section  172.33(c)(1) 
erroneously  refers  to  the  payment  of 
"penalties  and  withheld  duties"  prior  to 
filing  a  second  supplemental  petition 
contesting  a  decision  concerning 
liabilities  under  a  bond.  The  phrase 
should  be  "liquidated  damages."  Section 
172.33(c)(1)  is  being  amended 
accordingly. 

15.  Part  191,  Customs  Regulations  (19 
CFR  Part  191).  contains  the  general 
provisions  and  specific  procedures 
relating  to  drawback  claims.  Throughout 
Part  191.  various  forms  have  been  used 
to  document  transactions  to  determine 
their  compliance  with  the  drawback 
regulations.  Customs  has  recently  begun 
use  of  a  new  form.  Customs  Form  331, 
Manufacturing  Drawback  Entry  and/or 
Certificate,  which  replaces  nine  forms 
previously  used.  Several  sections  within 
Part  191  are  being  amended  to  remove 
references  to  the  obsolete  forms. 


Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Provisioos 

Inasmuch  as  these  amendments 
merely  conform  the  Customs 
Regulations  to  existing  law  or  practice, 
pursuant  to  5  U.S.C.  553(b)(B).  notice 
and  public  procedure  thereon  are 
unnecessary  and  pursuant  to  5  U.S.C 
553(d)(3).  a  delayed  effective  date  is  not 
required. 

Executive  Order  12291 

Because  this  document  will  not  result 
in  a  "major  rule"  as  defined  by  section 
1(b)  of  E.0. 12291.  the  regulatory 
analysis  and  review  prescribed  by  the 
E.O.  is  not  required. 

Inapplicability  of  Regulatory  Flexibility 
Act 

This  document  is  not  subject  to  the 
provisions  of  sections  603  and  604  of 
Title  5.  United  States  Code,  as  added  by 
section  3  of  Pub.  L  96-354.  the 
"Regulatory  Flexibility  Act".  That  Act 
does  not  apply  to  any  regulation,  such 
as  this,  for  which  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C 
551.  et  seq.)  or  any  other  statute. 

Drafting  Information 

The  principal  author  of  this  document 
was  John  E.  Doyle.  Regulations  Control 
Branch.  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development 

List  of  Subjects 

In  General 

Customs  duties  and  inspection. 
Imports.  Exports. 

19  CFR  Part  10 

Packaging  and  containers.  Wildlife. 
19  CFR  Part  24 

Accounting.  Wages. 
19  CFR  Part  112 

Administrative  practice  and 
procedures.  Common  carriers. 

19  CFR  Part  123 

Mexico. 
19  CFR  Part  134 

Labeling,  Packaging  and  containers. 
19  CFR  Part  144 

Warehouses. 
19  CFR  Part  145 

Postal  service. 


19  CFR  Part  148 

Customs  duties  and  inspection. 
Imports. 

19  CFR  Part  162 

Administrative  practice  and 
procedure.  Seizures  and  forfeitures. 

19  CFR  Part  172 

Administrative  practice  and 
procedure. 

19  CFR  Part  191 

Drawback. 

Amendments  to  the  Regulations 

Parts  10,  24, 112, 123. 134. 144. 145. 148. 
162, 172,  and  191,  Customs  Regulations 
(19  CFR  Parts  10,  24, 112. 123. 134. 144. 
145. 148, 162, 172.  and  191).  are  amended 
as  set  forth  below. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1202, 1481, 1464, 
1498.  1623,  1624. 

Section  10.41a  also  issued  under  19  U.S.C. 
1322. 

Sections  10.171-10.178  also  issued  under  19 
U.S.C.  2461  et  seq. 

§  10.7    [Amended] 

2.  Section  10.7(a)  is  amended  by 
removing  the  opening  phrase,  "Except  as 
provided  for  in  §  10.2(b),",  and  by 
changing  the  word  "substantial"  to 
"Substantial". 

§  10.41a    (Amended] 

3.  Section  10.41a  is  amended  in  the 
following  manner: 

a.  In  paragraph  (c)  introductory  text, 
the  sentence.  "The  fact  of  approval  and 
discontinuance  of  bonds  on  Customs 
Form  301.  containing  the  bond 
conditions  set  forth  in  S  113.66  of  this 
chapter  will  be  published  in  the  weekly 
Customs  Bulletin.",  is  removed. 

b.  In  paragraph  (c)(1),  the  phrase, 
"published  in  the  weekly  Customs 
Bulletin",  is  removed,  and  the  word, 
"established"  inserted  in  its  place. 

c.  In  paragraph  (c)(2),  the  phrase, 
"published  in  the  weekly  Customs 
Bulletin",  is  removed  from  both  places  it 
appears,  and  the  word,  "established", 
inserted  in  both  those  places. 

(d)  In  paragraph  (c)(3),  the  word, 
"published"  is  removed  from  both 
places  where  it  appears,  and  the  word, 
"established"  inserted  in  both  places. 

§10.74    [Anwnded] 

4.  Section  10.74(c)  is  amended  by 
removing  the  phrase.  "Agricultural 
Research  Service"  and  inserting,  in  it's 


place.  "Animal  Plant  and  Health 
Inspection  Service". 

§  10.76    [Amended] 

5.  Section  10.76(d)  is  amended  by 
removing  "Customs  Form  3315".  and 
inserting,  in  its  place,  "U.S.  Fish  and 
Wildlife  Service  Form  3-177, 
Declaration  for  Importation  or 
Exportation  of  Fish  or  Wildlife". 

§10.131    [Amended] 

6.  Section  10.131  is  amended  by 
removing  the  phrase,  "or  Part  54  of  this 
chapter". 

§10.177    [Amended] 

7.  Section  10.177(a)  is  amended  by 
removing  the  quotation  marks  from  the 
word  "country"  and  placing  quotation 
marks  around  the  phrase,  "produced  in 
the  beneficiary  developing  country"  so 
the  phrase  appears  as  it  does  in  the 
paragraph  heading. 

PART  24— CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 1202 
(Gen.  Hdnote  11),  1624;  31  U.S.C.  9701. 

Section  24.17  also  issued  under  19  U.S.C. 
261.  267, 1450, 1451, 1452. 1456, 1524, 1557, 
1562;  46  U.S.C.  2110,  2111,  2112 

§24.17    [Amended] 

2.  Section  24.17(f)  is  amended  by 
removing  the  number.  "1.3"  and 
inserting,  in  its  place.  "1.35". 

PART  112— CARRIERS,  CARTMEN, 
AND  LIGHTERMEN 

1.  The  authority  citation  for  Part  112  is 
revised  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1551, 1565, 1624. 

2.  All  other  statutory  authority  cited  at 
the  end  of  the  index  and  various 
sections  in  Part  112  is  removed. 

§112.15    [Removed] 

3.  Part  112  is  amended  by  removing 
S  112.15. 

PART  123— CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  authority  citation  for  Part  123  is 
revised  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (Gen.  Hdnote 
11),  1624. 

Section  123.1  also  issued  under  19  U.S.C. 
1459; 

Section  123.2  also  issued  under  19  U.S.C. 
1460; 

Section  123.3  also  issued  under  19  U.S.C. 
1459; 

Section  123.4  also  issued  under  19  U.S.C 
1484, 1498; 

Section  123.7  also  issued  under  19  U.S.C 
1498: 


Section  123.8  also  issued  under  19  U.S.C. 
1448, 1450-1454, 1459; 

Section  123.9  also  issued  under  19  US.C. 
1480, 1584, 1618; 

Section  123.11  also  issued  under  19  U.S.C. 
1465; 

Sections  123.12-123.18  also  issued  under  19 
U.S.C.  1322; 

Sections  123.21-123.23, 123.25-123.29. 
123.41, 123.51  also  issued  under  19  U.S.C 
1554; 

Section  123.24  also  issued  under  19  U.S.C 
1551; 

Sections  123.31-123.34, 123.42, 123.52, 123.64 
also  issued  under  19  U.S.C.  1553; 

Section  123.63  also  issued  under  19  U.S.C. 
1461, 1462; 

Section  123.71  also  issued  under  19  U.S.C. 
1595. 

2.  All  other  statutory  authority  cited  at 
the  end  of  the  index  and  various 
sections  in  Part  123  is  removed. 

3.  Section  123.72  is  revised  to  read  as 
follows: 

§  123.72    Treatment  of  stolen  vehicies 
returned  from  Mexico. 

District  directors  shall  admit  without 
entry  and  payment  of  duty  allegedly 
stolen  or  embezzled  vehicles,  trailers, 
airplanes,  or  component  parts  of  any  of 
them,  under  the  provisions  of  The 
Convention  between  the  United  States 
of  America  and  the  United  Mexican 
States  for  the  Recovery  and  Retirni  of 
Stolen  or  Embezzled  Vehicles  and 
Aircraft  (Treaties  and  Other 
International  Acts  Series  (TlASj  10653). 
of  June  28, 1983,  if  accompanied  by  a 
letter  from  the  U.S.  Embassy  in  Mexico 
City  containing: 

(a)  A  statement  that  the  Embassy  is 
satisfied  from  information  furnished  it 
that  the  property  is  stolen  property 
being  returned  to  the  U.S.  under  the 
provisions  of  the  convention  between 
the  U.S.  and  Mexico  concluded  January 
15. 1981,  and 

(b)  An  adequate  description  of  the 
property  for  identification  purposes. 

PART  134-COUNTRY  OF  ORIGIN 
MARKING 

1.  The  authority  citation  for  Part  134 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1202 
(Gen  Hdnote  11),  1304. 1824. 

§134.55    [Amended] 

2.  Section  134.55(b)(1)  is  amended  by 
removing,  "8  19.5(b)".  and  inserting,  in 
its  place.  "5  24.17(a)(3)". 

PART  144— WAREHOUSE  AND 
REWAREHOUSE  ENTRIES  AND 
WITHDRAWALS 

1.  The  authority  citation  for  Part  144  is 
revised  to  read  as  follows: 
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Authority:  19  U.S.C  86. 14S4. 1557. 1559. 
1624. 

Section  144.3  alao  iatued  imder  19  US.C. 
1563: 

Sections  144.33. 144.37  also  Usued  under  19 
U.S.C.  1562. 

2.  All  other  statutory  authority  cited  at 
the  end  of  the  index  and  various 
sections  in  Part  144  is  removed. 

3.  Secdon  144.5  is  revised  to  read  as 
follows: 

$144^    Partod  ol  waivlKMMins. 

Merchandise  shall  not  remain  in  a 
bonded  warehouse  beyond  5  years  from 
the  date  of  importation. 

§144.32    [AiMfMtod] 

4.  Section  144J2{c)  is  amended  by 
removing  the  word  "proprietors". 

S  144.36    [ANMndad] 

5.  Section  144.3e(a)  is  amended  by 
removing  the  comma  and  the  phrase, 
"including  any  lawful  extension 
thereof."  after  the  word,  "period",  and 
inserting  a  period. 

PART  US-MAIL  IMPORTATIONS 

1.  The  auAority  citation  for  Part  145 
continues  to  read  as  follows: 

Autiiority:  19  U.S.C  66, 1202  (Gen.  Hdnote 
11),  1624. 

Section  145.4  also  issued  under  18  U.S.C. 
545;  19  U.S.C.  1618. 

S  145.4    [Anwndad] 

2.  Section  145.4(c)  is  amended  by 
removing  "$250"  and  inserting,  in  its 
place,  "$1000". 

PART  148— PERSONAL 
DECLARATIONS  AND  EXEMPTIONS 

1.  The  authority  citation  for  Part  148 
continues  to  read  as  follows: 

Authority:  19  U.S.C  66. 149&  1624.  The 
provisions  of  this  part,  except  for  Subpart  C 
are  also  issued  under  19  U.S.C.  1202  (Gen. 
Hdnote  11).  Section  148.51  also  issued  under 
19  U.SJC.  1321. 

§146.12,  146.17,  14&31-146J8.  148^1, 
146.101,  148.104,  148.111,  and 
148.113    lAfiwndacf] 

2.  Sections  14aiZ  148.17, 148.31 
through  148.38. 148.51. 14ai01. 148.104, 
148.111  and  14ail3  are  amended  by 
removing  "$300"  or  "$800",  wherever 
they  appear  and  inserting,  in  their  place, 
"$400"  or  "$800",  respectively. 

$146.23    (Amendadl 

3.  Section  148.23tc)  is  amended  in  the 
following  manner: 

a.  In  the  heading  to  paragraph  (c)(1). 
"$250"  is  removed,  and,  "$1,000  (with 
exceptions]"  is  inserted,  in  its  place. 

b.  In  paragraph  (c)(1),  "$250"  is 
removed,  and  "$1,000  (except  for  articles 


valued  in  excess  of  $250  classified  in 
Schedule  3.  Parts  1.  4A.  7a  12A.  12D. 
and  13B  of  Schedule  7;  items  772.30  and 
772.35;  and  Parts  2  and  3  of  the 
Appendix  of  the  Tariff  Schedules  of 
United  States  Annotated)",  is  inserted, 
in  its  place. 

c.  In  the  heading  to  paragraph  (c)(2). 
"$250  but  not  over  $500"  is  removed. 
and,  "$1,000  (with  exceptions)"  is 
inserted,  in  its  place. 

d.  In  paragraph  (c)(2),  "$250  but  not 
over  $500"  is  removed,  and,  "$1,000 
(except  for  articles  valued  in  excess  of 
$250  classified  in  Schedule  3,  Parts  1, 
4A.  7B,  12A,  12D  and  13B  of  Schedule  7; 
items  772.30  and  772.35;  and  Parts  2  and 
3  of  the  Appendix  of  the  Tariff 
Schedules  of  the  United  States 
Annotated)"  is  inserted,  in  its  place. 

PART  162— RECORDKEEPING, 
INSPECTION,  SEARCH  AND  SEIZURE 

1.  The  authority  citation  for  Part  162 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 19  U.S.C.  68, 1624. 
Subpart  G  alao  issued  under  19  U.S.C  1486, 
1584, 1592. 1613, 161& 

S16Z7S    [Amendadl 

2.  Section  182.75  is  amended  by 
redesignating  paragraphs  (d)(3)(l)  and 
(d)(3)(2),  as  (d)(3)(i)  and  (d)(3)(ii). 
respectively. 

PART  172— UQUIDATEO  DAMAGES 

1.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  86, 1623. 1624. 

§172.33    [Amended] 

2.  Section  172.33(c)(1)  is  amended  by 
removing  "penalties  and  withheld 
duties",  and  inserting,  in  its  place, 
"liquidated  damages". 


PART  191— DRAWBACK 

1.  The  authority  citation  for  Part  191 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 19  U.S.C.  86, 1202 
(Gen.  Hdnote  11),  1313, 1624. 

§191.2    [Amended] 

2.  Section  191.2(h)  is  amended  by 
removing  the  last  sentence,  and 
inserting,  in  its  place,  "Depending  on  the 
type  of  drawback  applied  for,  entries  are 
filed  on  Customs  Form  331,  7512,  or 
7539". 

3.  Section  191.2(p)  is  amended  by 
removing  the  last  sentence,  and 
inserting,  in  its  place,  "A  Manufacturing 
Drawback  Entry  and/or  Certificate. 
Customs  Form  331,  when  properly 
completed,  may  serve  as  an  abstract  of 
manufacturer's  record". 


4.  Sections  191.62(a)  (1)  and  (2)  are 
revised  to  read  as  follows: 

§191.62    Filing  procedure. 

(a)  Manufacturing  drawback  entry 
and/or  certficate—{\)  Customs  Form 
331.  The  drawback  claimant  shall  file 
with  the  appropriate  district  director  the 
manufacturing  drawback  entry  and/or 
certificate  in  duplicate  on  Customs  Form 
331,  if  claiming  under  19  U.S.C.  1313  (a) 
or  (b).  The  district  director  may  require 
an  additional  copy  for  administrative 
use. 

(2)  Customs  Form  331— Additional 
uses.  The  drawback  claimant  shall  file 
with  the  appropriate  district  director  the 
original  drawback  entry  on  Customs 
Form  331  in  the  two  instances  listed 
below.  The  district  director  may  require 
an  additional  copy  for  administrative 
use. 

(i)  Certificates  of  manufacture  filed 
prior  to  entry.  When  the  drawback 
claimant  files  a  certificate  of 
manufacture  prior  to  the  filing  of  the 
entry,  he  shall  file  the  entry  on  Customs 
Form  331  and  refer  to  the  certificate  of 
manufacture  in  the  entry  by  the  official 
number  instead  of  describing  the 
particulars  of  importation  and 
manufacture. 

(ii)  Purchase  of  manufactured  articles 
for  exportation.  A  purchaser  of  a 
completely  manufactured  article  who 
exports  it  and  claims  drawback  shall  file 
an  entry  on  Customs  Form  331. 
•        *        •        *        » 

5.  Section  191.65  is  revised  to  read  as 
follows: 

§  191.65    Certification  of  denvery. 

(a)  When  required.  If  the  merchandise 
used  in  the  manufacture  of  the  exported 
articles  was  not  imported  by  the 
manufacturer  of  the  articles,  no 
drawback  shall  be  allowed  until  the 
drawback  claimant  files  with  the 
regional  commissioner  where  the  claim 
is  to  be  liquidated  a  manufacturing 
drawback  entry  and/or  certificate  in 
duplicate  on  Customs  Form  331.  or 
official  evidence  of  the  existence  of  the 
form  filed  at  another  place.  The  form 
must  describe  the  merchandise 
delivered,  tracing  it  from  the  custody  of 
the  importer  to  the  custody  of  the 
manufacturer. 

(b)  Intermediate  transfer.  If  the 
merchandise  was  not  dehvered  directly 
from  the  importer  to  the  manufacturer, 
each  intermediate  transfer  shall  be 
described  on  the  manufacturing 
drawback  entry  and/or  certificate 
(Customs  Form  331),  certified  by  the 
person  through  whose  possession  the 
merchandise  passed. 


Federal  Register  /  Vol.  51,  No.  119  /  Friday,  June  20,  1986  /  Rules  and  Regulations 


22517 


(c)  Consignee  as  importer.  When  the 
consignee  named  in  an  entry  summary 
declares  another  person  to  be  the  actual 
owner,  the  consignee  shall  be 
considered  the  importer  for  drawback 
purposes,  even  though  the  consignee 
files  an  owner's  declaration  under 
section  485(d),  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1485(d)).  The 
drawback  claimant  shall  file  a 
manufacturing  drawback  entry  and/or 
certificate  (Customs  Form  331),  showing 
the  initial  transfer  from  the  consignee  to 
the  person  to  whom  delivery  was  made. 

(d)  Warehouse  transfer  and 
withdrawals.  The  person  in  whose  name 
merchandise  is  withdrawn  from  a 
bonded  warehouse  shall  be  considered 
the  importer  for  drawback  purposes.  No 
manufacturing  drawback  entry  and/or 
certificate  (Customs  Form  331)  is 
required  covering  prior  transfers  of 
merchandise  while  in  a  bonded 
warehouse. 

6.  Section  191.66  is  revised  to  read  as 
follows: 

§  1 9 1 .66    Certificate*  of  manufacture  and 
delivery. 

(a)  When  required.  If  the  imported 
merchandise  has  undergone  some 
process  of  manufacture  before  delivery, 
and  the  wholly  or  partially 
manufactured  article  thereafter  is  used 
in  the  manufacture  of  some  other  article 
for  exportation,  or  when  completely 
manufactured  articles  are  purchased  for 
exportation  without  further 
manipulation,  the  drawback  claimant, 
whether  the  manufacturer  or  the 
exporter,  shall  file  a  manufacturing 
drawback  entry  and/or  certificate  on 
Customs  Form  331. 

(b)  Subcontractors.  If  a  subcontractor 
performs  work,  which  for  drawback 
purposes  does  not  constitute  a 
manufacture  or  production,  with  the  use 
of  merchandise  the  principal  plans  to 
make  the  subject  of  a  drawback  claim, 
and  if  there  is  a  problem  in  identifying 
the  merchandise  the  subcontractor 
returns  to  the  principal  from  the 
merchandise  received  from  the 
principal,  the  subcontractor  shall 
complete  a  manufacturing  drawback 
entry  and/or  certificate  (Customs  Form 
331).  If  there  is  no  problem  of 
identification,  the  subcontractor  shall 
complete  only  the  delivery  section  of  the 
form.  If  complementary  records  are 
maintained  by  a  subcontractor's 
principal  (see  §  191.22(d)),  and  Customs 
determines  no  problems  of  identification 
exist,  it  may  waive  the  filing  of  Customs 
Form  331  for  transfers  between  principal 
and  subcontractor,  whether  the 
subcontractor's  operation  involves 
manufacture  or  not. 


(c)  Identifying  manufacturing 
drawback  entry  and/or  certificates. 
Drawback  claimants  may  identify  the 
relevant  manufacturing  drawback  entry 
and/or  certificates  on  drawback  entries 
covering  the  exported  articles  rather 
than  describe  the  importation  and 
manufacture. 

(d)  Certification  of  immediate 
transfer.  Any  intermediate  transfer  of 
manufactured  articles  shall  be  certified 
on  the  manufacturing  drawback  entry 
and/or  certificate  (Customs  Form  331). 

(e)  Entry  filed  at  place  other  than 
where  certificate  filed.  If  the  drawback 
entry  is  filed  at  a  place  other  than  where 
the  manufacturing  drawback  entry  and/ 
or  certificate  (Customs  Form  331)  is  on 
file,  the  regional  commissioner  may 
transmit  to  the  place  where  the 
drawback  entry  is  filed  an  extract  on 
Customs  Form  4537. 

(f)  Special  requirements  for  agency 
transactions — (1 )  Requirement  of  agent.    . 
Each  agent  manufacturer  who  conducts 
operations  under  §  191.34  shall  furnish 
the  principal  for  whom  it  processed 
merchandise  a  manufacturing  drawback 
entry  and/or  certificate  (Customs  Form 
331)  completing  only  the  portion 
applicable  to  the  operation  so 
conducted,  relating  to  the  substituted  or 
designated  merchandise,  and  identifying 
the  owner  of  the  articles  for  whom 
processing  was  conducted, 

(2)  Req-irements  of  principal.  The 
principal  for  whom  processing  was 
conducted  under  §  191.34  shall  complete 
and  file  a  manufacturing  drawback 
entry  and/or  certificate  (Customs  Form 
331)  and  attach  it  to  the  forms  from  its 
agents  or  agent. 

7.  Section  191.82(e)  is  revised  to  read 
as  follows: 

§  191.62    Procedure. 

«        *        *        *        * 

(e)  Customs  form.  The  Manufacturing 
Drawback  Entry  and/or  Certificate 
(Customs  Form  331)  shall  be  used  in 
place  of  the  corresponding  forms  used  in 
the  case  of  articles  manufactured  with 
the  use  of  imported  merchandise. 
***** 

8.  Section  191.84(c)  is  revised  to  read 
as  follows: 

§  191 .84    Alcottol,  Tobacco  and  Firearms 
certificate*. 


(c)  Request  accompanied  by  Customs 
Form  331.  If  the  request  is  accompanied 
by  Customs  Form  331  showing  any  of 
the  information  required  by  paragraph 


(b)  of  this  section,  that  information  need 
not  be  repeated  in  the  request. 

William  von  Raab, 

Commissioner  of  Customs. 
Approved:  |une  2, 1966. 
Francis  A.  Keating.  D, 
Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  86-13964  Filed  6-19-88:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division,  Employment 
Standards  Administration 

29  CFR  Part  697 

Industries  In  American  Samoa;  Wage 
Order 

agency:  Wage  and  Hour  Divition. 

Labor. 

ACTION:  Final  rule. 

summary:  Under  the  Fair  Labor 
Standards  Act,  minimum  wage  rates  in 
American  Samoa  are  set  by  a  special 
industry  committee  appointed  by  the 
Secretary  of  Labor.  After  such  a 
committee  has  investigated  conditions 
in  American  Samoa,  it  recommends 
minimum  wage  rates  which  must  be 
published  in  the  Federal  Register  and 
which  become  the  new  wage  rates. 
Industry  Committee  No.  17  for  American 
Samoa  has  completed  its  review  and 
established  new  minimum  wage  rates, 
which  are  published  herewith. 
EFFECTIVE  DATE:  This  rule  shall  become 
effective  on  )uly  7, 1986. 
FOA  FURTHER  INFORMATION  CONTACT: 

Herbert  J.  Cohen,  Deputy  Administrator. 
Wage  and  Hour  Division,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Room  S3502,  Washington, 
DC  20210.  Phone:  202-523-8305. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  sections  5,  6,  and  8  of  the  Fair  Labor 
Standard  Act  of  1938  (52  Stat.  1062, 
1064),  as  amended  (29  U.S.C.  205,  206, 
208)  and  Reorganization  Plan  No.  6  of 
1950  (3  CFR  1949-53  Comp.,  p.  1004),  and 
by  means  of  Administrative  Order  No. 
658  (51  FR  6605),  the  Secretary  of  Labor 
appointed  and  convened  Industry 
Committee  No.  17  for  Industries  in 
American  Samoa,  referred  to  the 
Committee  the  question  of  the  minimum 
rate  or  rates  of  wages  to  be  paid  under 
section  8  of  FLSA  to  such  employees, 
and  give  notice  of  a  hearing  to  be  held 
by  the  Committee. 

Subsequent  to  an  investigation  and  a 
hearing  conducted  pursuant  to  the 
notice,  the  Committee  has  filed  with  the 
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administrator  of  the  Wage  and  Hour 
Division  of  the  Department  of  Labor  a 
report  containing  its  findings  of  fact  and 
recommendations  with  respect  to  the 
matters  referred  to  it. 

Accordingly,  as  authorized  and 
required  by  section  8  of  the  Fair  Labor 
Standards  Act  of  1938,  Reorganization 
Plan  No.  6  of  1950  and  29  CFR  511.18.  the 
recomendations  of  Industry  Committee 
No.  17  are  hereby  published,  revising 
§§697.1  and  697.3  of  Part  697,  Title  29. 
Code  of  Federal  Regulations. 

Because,  under  sections  5, 6,  and  8  of 
the  Fair  Labor  Standards  Act  and  29 
CFR  511.18,  the  Department  has  no 
authority  to  disapprove  the 
recommended  rates  set  by  the  industry 
committee,  the  Department  finds, 
pursuant  to  5  U.S.C.  553.(b)(3)(B).  that 
notice  and  public  procedure  thereon 
under  the  Administrative  Procedure  Act 
are  not  necessary. 

This  docimient  was  prepared  under 
the  direction  and  control  of  Paula  V. 
Smith.  Administrator,  Wage  and  Hour 
Division. 


1.  The  authority  citation  for  Part  897 
continues  to  read  as  follows: 

Authority:  Sees.  5,  8,  8.  52  Stat.  1062. 1064; 
29  U.S.C.  205,  206,  206. 

2.  Section  697.1  (alfl).  (b)(1).  (c)(1). 
(d)(1).  (e)(1),  (f)(1).  (g)(1).  (h)(1),  (i)(l). 
(j){l).  (k)(l).  (1)(1).  (m)  (1)  and  (2).  (n){l). 
is  revised  to  read  as  follows: 

§  697.1    Wag*  rates  and  induatry 
daflnWona. 


industry  is  $2.35  an  hour  effective  July  7. 

1986,  $2.65  an  hour  effective  January  5, 

1987,  $3.00  an  hour  effective  July  6. 1987. 
and  $3.35  an  hour  effective  January  4. 
1988. 


Classification 

This  rule  is  not  classified  as  a  "rule" 
under  Executive  Order  12291  on  Federal 
Regulations  because  the  Department  is 
simply  complying  with  the  statutory 
requirement  of  publishing  the 
recommendations  of  an  industry 
committee  in  accordance  with  sections 
5,  6.  and  8  of  the  Fair  Labor  Standards 
Act.  Pursuant  to  such  sections,  the 
Department  is  required  to  approve  the 
recommendations  of  such  industry 
committee  and  to  publish  such 
recommendations  in  the  Federal 
Register.  The  performance  of  such  a 
ministerial  act  by  the  Department  does 
not  constitute  the  promulgation  of  a 
"rule"  under  E.0. 12291. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  the  rule  uder 
5  U.S.C.  553(b)  the  requirements  of  the 
Regulatory  Flexibihty  Act,  Pub.  L  96- 
354,  Stat.  1164.  5  U.S.C.  601  et  seq. 
pertaining  to  regulatory  flexibility 
analysis,  do  not  apply  to  this  rule.  See:  5 
U.S.C.  601(2). 

List  of  Subjects  in  29  CFR  Fart  697 

Minimum  wages,  American  Samoa. 

Accordingly,  Part  897  of  Chapter  V  of 
Title  29.  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  697— INDUSTRY  IN  AMERICAN 
SAMOA 

Part  697  of  Title  29  CFR  is  amended  as 
follows: 


(a)  Fish  canning  and  processing  and 
can  manufacturing  industry.  (1)  The 
minimum  wage  for  this  industry  is  $3.35 
an  hour  effective  July  7. 1986. 
»        •        *        •        * 

(b)  Shipping  and  transportation 
industry.  (1)  The  minimum  wage  for 
classification  A.  stevedoring,  lighterage 
and  maritime  shipping  agency  activities, 
is  $3.35  an  hour  effective  July  7. 1986. 
The  minimum  wage  for  classification  B, 
all  other  activities,  is  $3.22  an  hour 
effective  July  7. 1986  and  $3.35  an  hour 
effective  July  6. 1987. 

•        •        •        *        * 

(c)  Tour  and  travel  service  industry. 
(1)  The  minimiun  wage  for  this  industry 
is  $2.90  an  hour  effective  July  7, 1986  and 
$3.35  an  hour  effective  July  6. 1987. 

***** 

(d)  Petroleum  marketing  industry.  (1) 
The  minimum  wage  for  this  industry  is 
$3.35  an  hour  effective  July  7. 1986. 

(e)  CoDStruction  industry.  (1)  The 
minimum  wage  for  this  industry  is  $2.93 
an  hour  effective  July  7. 1986  and  $3.35 
an  hour  effective  July  6. 1987. 

***** 

(f)  Hotel  industry.  (1)  The  minimum 
wage  for  this  industry  is  $2.12  an  hour 
effective  July  7. 1986.  $2.47  an  hour 
effective  January  5. 1987.  $2.82  an  hour 
effective  July  6, 1987,  $3.17  an  hour 
effective  January  4, 1988.  and  $3.35  an 
hour  effective  April  4. 1988. 

*        *        •        •        • 

(g)  Retailing,  wholesaling  and 
warehousing  industry.  (1)  The  minimum 
wage  for  this  industry  is  $2.35  an  hour 
effective  July  7. 1986,  $2.65  an  hour       -^ 
effective  January  5. 1987,  $3.00  an  hour 
effective  July  6. 1987.  and  $3.35  an  hour 
effective  January  4. 1988. 

(h)  Laundry  and  dry  cleaning 
industry.  (1)  The  minimum  wage  for  this 
industry  is  $1.95  an  hour  effective  July  7. 
1986.  $2.30  an  hour  effective  July  5. 1986. 
$2.65  an  hour  effective  July  6, 1986,  $2.95 
an  hour  effective  July  4, 1988,  and  $3.35 
an  hour  effective  April  4. 1988. 
•        *        •        •        * 

(i)  Bottling  and  dairy  products 
industry.  (1)  The  minimum  wage  for  this 


(j)  Printing  and  publishing  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $2.86  an  hour  effective  July  7, 1986  and 
$3.35  an  hour  effective  July  6, 1987. 

(k)  Finance  and  insurance  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $3.11  an  hour  effective  July  7, 1986 
and  $3.35  an  hour  effective  July  6, 1987. 
**,*•* 

(1)  Private  hospitals  and  educational 
institutions  industry.  (1)  The  minimum 
wage  for  this  industry  is  $2.19  an  hour 
effective  July  7, 1986,  $2.54  an  hour 
effective  January  5, 1987,  $2.89  an  hour 
effective  July  6, 1987,  $3.24  an  hour 
effective  January  4. 1988.  and  $3.35  an 
hour  effective  April  4, 1988. 
***** 

(m)  Government  employees  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $2.30  an  hour  effective  October  1, 

1986,  $2.65  an  hour  effective  April  1. 

1987,  $3.00  an  hour  effective  October  1. 
1987,  and  $3.35  an  hour  effective  April  4. 
1988. 

(2)  This  industry  includes  all  activities 
of  employees  of  the  Government  of 
American  Samoa.  This  industry  does  not 
include  any  employee  of  the  United 
States  or  its  agencies. 

(n)  Miscellaneous  activities  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $2.30  an  hour  effective  October  1. 

1986,  $2.65  an  hour  effective  April  1. 

1987.  $3.00  an  hour  effective  October  1, 
1987.  and  $3.35  an  hour  effective  April  4. 

1988. 
***** 

3.  Section  697.3  is  revised  to  read  as 
follows: 

S  697.3    Eff activa  date*. 

The  wage  rates  specified  in  S  697.1 
shall  be  effective  as  follows: 

(a)  Paragraphs  (a),  (b).  (c).  (d).  (e).  (f). 
(g).  (h).  (i).  (j).  (k),  and  (1)  of  697.1  are 
effective  on  July  7. 1986. 

(b)  Paragraphs  (m)  and  (n)  of  697.1  are 
effective  on  October  1, 1988. 

Signed  at  Washington,  D.C..  this  18th  day 
of  )une,  1986. 
Paula  V.  Smith. 

Administrator.  Wage  and  Hour  Division.  U.S. 
Department  of  Labor. 
(FR  Doc  86-14072  Filed  6-19-88;  8:45  am) 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1613 

Appeals,  Petitions,  and  Requests  for 
Reconsideration;  Ctiange  of  Mailing 
Address 

agency:  Office  of  Review  and  Appeals, 
EEOC. 

ACTKMl:  Final  rule. 

SUMMARY:  This  notice  provides  a  change 
of  mailing  address  for  appeals,  petitions, 
and  requests  for  reconsideration 
submitted  to  the  Office  of  Review  and 
Appeals.  The  change  in  address  is 
designed  to  allow  the  Office  of  Review 
and  Appeals  to  more  efficiently  process 
appeals. 

EFFECTIVE  DATE:  July  21, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Reda,  Director,  Compliance 
and  Control  Division,  Office  of  Review 
and  Appeals  [703-756-6070). 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  29  CFR  Part  1613 

Administrative  practice  and 
procedure.  Government  employees. 
Handicapped,  Sex  discrimination. 

Accordingly,  29  CFR  Part  1613  is 
amended  as  set  forth  below: 

PART  1613— EQUAL  EMPLOYMENT 
OPPORTUNITY  IN  THE  FEDERAL 
GOVERNMENT 

1.  The  authority  citation  for  Part  1613 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1301.  3301.  3302.  7151- 
7154,  7301;  E.0. 10577,  3  CFR.  1954-1958 
Comp..  p.  218;  E.0. 11222.  3  CFR,  1964-1965 
Comp.,  p.  306;  E.0. 11478.  3  CFR,  1969  Comp., 
p.  133  unless  otherwise  noted. 

2.  Section  1613.232  is  revised  to  read 
as  follows: 

§1613.232    Wtwr*  to  appeal 

The  complainant  shall  file  his  appeal 
in  writing,  either  personally  or  by  mail, 
with  the  Director,  Office  of  Review  and 
Appeals.  Equal  Employment 
Opportunity  Commission.  5203  Leesburg  ' 
Pike,  Suite  900.  Falls  Church,  Virginia 
22041. 

3.  Section  1613.414  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  1613.414    Rllng  requirements. 
*         ft         *         «         * 

(b)  Method  of  filing.  Filing  should  be 
made  by  certified  or  registered  mail 
return  receipt  requested  to  the  Office  of 
Review  and  Appeals,  Equal  Employment 
Opportunity  Commission,  5203  Leesburg 


Pike,  Suite  900,  Falls  Church,  Virginia 
22041. 


*  * 


4.  Section  1613.806  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  1613.806    Petition  to  EEOC;  finaHty  of 
decisions. 

(a)  A  petition  to  review  the 
preliminary  decision  of  the  Board  shall 
be  filed  in  writing  with  the  Office  of 
Review  and  Appeals.  Equal  Employment 
Opportunity  Commission.  5203  Leesburg 
Pike.  Suite  900.  Falls  Church.  Virginia 
22041  (1)  within  35  days  afier  the  initial 
decision  of  the  Board  becomes  a 
preliminary  decision  (as  contemplated 
in  §  1613.802(c)(1))  or  (2)  within  35  days 
after  the  issuance  of  a  preliminary 

decision  by  the  Board. 

***** 

Signed  at  Washington,  DC.  this  10th  day  of 
lune,  1986. 

For  the  Commission. 
Clarence  Thomas. 
Chairman. 
(FR  Doc.  86-13935  Filed  6-19-86;  8:45  am) 

BIUJNQ  CODE  6S7».«S-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30  CFR  Part  16 

Stemming  Devices 

AGENCY:  Mine  Safety  and  Health 
Administration.  Labor. 
action:  Final  rule. 

summary:  This  final  rule  revokes  the 
Mine  Safety  and  Health 
Administration's  (MSHA)  existing 
regulations  for  approval  of  stemming 
devices.  The  requirements  apply  to 
stemming  devices  that  incorporate 
asbestos,  the  manufacture  of  which  has 
been  discontinued  because  of  health 
hazards  associated  with  asbestos. 
Asbestos  stemming  devices  have  not 
been  used  in  underground  coal  mines  for 
approximately  30  years,  and  no  MSHA 
approvals  have  been  issued  under  Part 
16  since  August  1957.  The  regulations  in 
30  CFR  Part  16  are  therefore  obsolete 
and  are  removed. 
effective  date:  July  21, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey.  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  phone  (703)  235-1910. 
8UPPI.EMENTARY  INFORMATION:  MSHA  is 

revoking  the  existing  regulations  for 
approval  of  stemming  devices  under  the 
authority  of  section  508  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977, 


Pub.  L.  91-173,  as  amended  by  Pub.  L 
95-164.  83  Stat.  800  (30  U.S.C.  957). 

Executive  Order  12291  and  the 
Regulatory  Flexibility  AcL  MSHA 
certifies  that  this  rulemaking  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

Publication  as  a  Final  Rule:  This  rule 
eliminates  an  obsolete  regulation  and 
does  not  affect  the  rights  or  obligations 
of  any  person  currently  holding  an 
approval.  In  addition,  the  rule  relates  to 
Agency  practice  and  procedure  for 
approval  of  devices  that  are  no  longer 
used  in  undergroimd  coal  mines. 
Accordingly,  publication  of  a  general 
notice  of  proposed  rulemaking  is  not 
required  by  5  U.S.C.  553. 

Since  the  eocisting  regulations  are 
obsolete.  Chapter  I  of  Title  30  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  and  reserving  30  CFR  Part 
16. 

List  of  Subjects  in  30  CFR  Part  16 

Mine  safety  and  health.  Explosives. 
PART  16 -[REMOVED  AND  RESERVED] 

Accordingly.  30  CFR  Part  16  is 
removed  and  reserved  from  Chapter  I  of 
Title  30  of  the  Code  of  Federal 
Regulations. 

Dated:  June  12. 1986 
David  A.  Zegeer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 
(FR  Doc.  86-13987  Filed  6-19-86;  8:45  am] 

BILUNO  CODE  4S10-«3-«l 


30  CFR  Part  17 
Blasting  Devices 

agency:  Mine  Safety  and  Health 
Administration.  Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revokes  the 
Mine  Safety  and  Health 
Administration's  (MSHA)  existing 
regulations  for  approval  of  blasting 
devices.  The  requirements  apply  to 
devices  that  use  high  gas  pressure  to 
blast  coal,  a  method  of  blasting  that  has 
not  been  used  for  at  least  20  years  in 
underground  coal  mines.  No  approvals 
for  blasting  devices  have  been  issued 
under  Part  17  since  June  1960.  The 
regulations  in  30  CFR  Part  17  are 
therefore  obsolete  and  are  removed. 

EFFECTIVE  DATE:  July  21,  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey,  Director.  Office  of 
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Standards,  Regulations  and  Variances, 
MSHA.  phone  (703)  235-1910. 
SUPMfMCNTARY  INFONMATKNI:  MSHA  is 
revoking  the  existing  regulations  for 
approval  of  blasting  devices  under  the 
authority  of  section  508  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977, 
Pub.  L  91-173,  as  amended  by  Pub.  L 
95-164,  83  Stat.  800  (30  U.S.C.  957). 

Executive  Order  12291  and  the 
Regulatory  Fleodbility  Act:  MSHA 
certifies  that  this  rulemaking  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibiUty  analysis  is  not  required. 

Publication  as  a  Final  Rule.  This  rule 
eliminates  an  obsolete  regulation  and 
does  not  affect  the  rights  or  obligations 
of  any  person  currently  holding  an 
approval.  In  addition,  the  rule  relates  to 
Agency  practice  and  procedure  for 
approval  of  devices  that  are  no  longer 
used  in  underground  coal  mines. 
Accordingly,  publication  of  a  general 
notice  of  proposed  rulemaking  is  not 
required  by  5  U.S.C.  553. 

Since  the  existing  regulations  are 
obsolete.  Chapter  I  of  Title  30  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  and  reserving  30  CFR  Part 
17. 

List  of  Subjects  in  30  CFR  Part  17 

Mine  safety  and  health.  Explosives. 

PART  17--{REM0VED  AND 
RESERVED] 

Accordingly,  30  CFR  Part  17  is 
removed  and  reserved  from  Chapter  I  of 
Title  30  of  the  Code  of  Federal 
Regulations. 

Dated:  June  12. 1986. 
David  A  Zegeor. 

Assistant  Secretary  for  Mine  Sa^ty  and 
Health. 

(FR  Doc.  86-13986  Filed  6-19-86;  8:45  am] 

MLUNSCOOC  4S10-M-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
(A-10-FBL-3034-7] 

Standard  of  Performance  for  New 
Stationary  Sources;  Delegation  of 
Authority  to  Oregon 

AOCNCv:  Environmental  Protection 

Agency  (EPA). 

action:  Delegation  of  authority. 

SUMMAIIy:  Section  111(c)  of  the  Clean 
Air  Act  permits  EPA  to  delegate  to 
States  the  authority  to  implement  and 


enforce  the  standards  set  out  in  40  CFR 
Part  60,  Standard  of  Performance  for 
New  Stationary  Sources  (NSPS). 

The  State  of  Oregon  Department  of 
Environmental  Quality  (DEQ)  requested 
EPA  for  delegation  of  authority  to 
implement  and  enforce  two  NSPS 
categories  on  October  21, 1982.  EPA 
granted  the  request  on  June  5, 1986.  DEQ 
now  has  the  authority  to  enforce  these 
two  NSPS  source  categories  as  approved 
in  their  OAR  340-25-650  and  OAR  340- 
25-655.  This  notice  will  amend  the 
February  20, 1976,  December  3, 1981, 
September  3, 1982.  September  27, 1983. 
October  12. 1984  and  December  4, 1985 
delegations. 

CFFECITVE  DATC  June  5, 1986. 
ADDRESSES:  The  relative  material  in 
support  of  this  delegation  may  be 
examined  during  normal  business  hours 
at  the  following  location:  Air  Programs 
Branch  (lOA-86-5),  Environmental 
Protection  Agency.  1200  Sixth  Avenue, 
Seattle,  Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Krai,  Environmental  Protection 
Agency.  1200  Sixth  Avenue.  Seattle. 
Washington  98101,  Telephone:  (206)  442- 
0180.  FTS:  399-0180. 
SUPPUEMENTARY  INFORMATION:  On 

November  11. 1975,  the  Regional 
Administrator  for  EPA  Region  10 
delegated  to  the  State  of  Oregon  the 
authority  to  implement  and  enforce  New 
Source  Performance  Standards  (NSPS) 
for  13  categories  of  stationary  sources  as 
promulgated  by  EPA  prior  to  January  1. 
1975.  This  delegation  was  published  in 
the  Federal  Register  on  February  20. 
1976  (41  FR  7749).  Additional 
delegations  were  made  on  December  3. 
1981  (46  FR  62066).  September  3. 1982  (47 
FR  38982),  September  27. 1983  (48  FR 
46535),  October  12, 1984  (49  FR  40031) 
and  January  24. 1986  (51  FR  3172). 

DEQ  in  a  letter  dated  October  21. 1982 
requested  additional  delegation  of  two 
source  categories  under  NSPS.  Due  to  an 
error,  this  delegation  was  never  granted. 
However,  on  June  5. 1986  a  letter 
granting  this  additional  delegation  of 
authority  DEQ  was  signed  and  is  as 
follows: 

Fred  Hansea  Director. 
Department  of  Environmental  Quality,  Post 
Office  Box  1700,  Portland.  Oregon  97207 
Dear  Mr.  Hansen:  On  October  21. 1982.  you 
requested  that  EPA  extend  the  delegation  of 
authority  to  enforce  two  additional  New 
Source  Performance  Standards  (NSPS)  to  the 
Department  of  Environmental  (Quality  (DEQ). 
Due  to  an  error,  this  delegation  request  was 
not  earlier  approved;  however,  we  have 
reviewed  that  request  and  hereby  grant  to 
DEQ  the  authority  to  enforce  the  following 
two  categories: 

Battery  PlanU  (Subpart  KK) 


Phoaphafe  Rock  Plants  (Subpart  NN) 

This  delegation  is  subject  to  the  conditions 
outlined  in  the  original  letter  of  delegation 
dated  November  10, 1975  and  published  in 
the  Federal  Register  (40  FR  7749).  A  Notice 
announcing  this  delegation  will  be  published 
in  the  Fad«ral  Register  in  the  near  future. 

The  Notice  will  state,  among  other  things, 
that  effective  immediately,  all  reports 
required  pursuant  to  the  federal  NSi'S  from 
sources  located  in  the  state  which  were 
previously  sent  to  EPA  will  now  be  sent  to 
the  Director  of  DEQ.  Additionally,  that  DEQ 
agrees  to  submit  until  further  notice  copies  of 
reports  required  pursuant  to  40  CFR  e0.7(c) 
relating  to  excess  emissions  to  EPA  Region 
10.  Attention:  Chief.  Air  Operations  Section. 

Since  this  delegation  is  effective 
inunediately,  there  is  no  requirement  that 
DEQ  notify  EPA  of  its  acceptance.  Unless 
EPA  receives  from  DEQ  written  notice  of 
objections  %vithin  ten  days  of  the  date  of 
receipt  of  this  letter,  then  DEQ  will  be 
deemed  to  have  accepted  all  the  terms  of  the 
delegation. 

An  advance  copy  of  the  Federal  Register  is 
enclosed  for  your  information. 

Sincerely, 
Ralph  R.  Bauer, 
Acting  Regional  Administrator. 

Enclosure 

This  notice  is  being  published  to 
notify  the  public  that  a  delegation  of 
authority  under  NSPS  has  occurred. 
(Section  110,  Clean  Air  Act  42  U.S.C,  7410(a) 
and  7502,) 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Aluminum, 
Ammonium  sulfate  plants.  Cement 
industry.  Coal.  Copper.  Electric  power 
plants.  Glass  and  glass  products.  Grains. 
Intergovernmental  relations.  Iron,  Lead, 
Metals,  Motor  vehicles.  Nitric  acid 
plants,  Paper  and  paper  products 
industry.  Petroleum,  Phosphate,  Sewage 
disposal.  Steel  sulfuric  acid  plants. 
Waste  treatment  and  disposal,  and  zinc. 

Dated:  June  5, 1986. 
Ralph  R.  Bauer, 
Acting  Regional  Administrator. 
(FR  Doc.  86-13971  Filed  6-19-86:  8-45  am] 

MLUNQ  COOE  SMO-SO-M 


40  CFR  Part  468 
tOW-FRL-2854-«l 

Copper  Forming  Point  Source 
Category,  Effluent  Umitations 
Guidelines,  Pretreatment  Standards 
and  New  Source  Performance 
Standards 

agency:  Environmental  Protection 

Agency  (EPA), 

action:  Correction  of  final  regulation. 


summary:  This  correction  to  the  fmal 
rule  restores  S  468.01(b)  and  a  sentence 
from  §  468.01(a)  which  were 
inadvertently  deleted  in  previous 
notices,  corrects  a  40  CFR  Part  number 
citation,  makes  one  minor  numerical 
correction,  and  clariries  a  sentence  in 
the  preamble  to  the  amendments 
published  at  51  FR  7568  (March  5, 1986). 
effective  date:  June  20, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  K.  Goodwin.  Project  Officer, 
Metals  Industries  Branch,  (202)  382- 
7126. 

SUPPLEMENTARY  INFORMATION:  On 
August  15,  1983  (48  FR  36942)  EPA 
promulgated  40  CFR  Part  468  including 
§  468.01.  Section  468.01  was  corrected 
on  November  3, 1983  (48  FR  50717)  to 
add  paragraph  (b).  On  August  23, 1985 
(50  FR  34242),  EPA  amended  468.01  by 
revising  paragraph  (a);  however 
paragraph  (b)  was  inadvertently  deleted 
in  this  revision.  On  March  5, 1986  (51  FR 
7568),  the  Agency  published  an 
amendment  to  this  regulation  to  comply 
with  the  terms  of  a  Settlement 
Agreement.  In  this  amendment,  a 
sentence  was  inadvertently  omitted 
from  paragraph  (a).  The  purpose  of  this 
correction  is  to  reinstate  §  468.01(b),  and 
the  omitted  sentence  in  S  468.01(a).  In 
addition,  this  notice  corrects  the  part 
number  for  the  metal  molding  and 
casting  regulation  in  the  last  sentence  of 
§  468.01(a). 

Additionally,  one  numerical  error  is 
being  corrected:  in  §  468.14(n)  Subpart 
A — Pickling  Fume  Scrubber  PSES,  the 
line  "Copper  .  .  .  0.189  0.626"  is 
corrected  to  read  "Copper  .  .  .  1.189 
0.626". 

On  March  5, 1986  (51  FR  7568),  the 
Agency  promulgated  amendments  to  the 
copper  forming  regulation.  The 
"Background"  discussion  in  the 
preamble  to  these  amendments  included 
a  sentence  which  mistakenly  described 
the  copper  strip  and  wire  products 
produced  by  Brush  Wellman  (Brush)  as 
"high  gauge."  The  correct  adjective  to 
describe  Brush's  products  is  "thin 
gauge." 

Dated:  May  15, 1988. 
RetMcca  W.  Hammer. 
Acting  Assistant  Administrator  for  Water 

For  the  reasons  stated  above,  EPA  is 
amending  40  CFR  Part  468  as  follows: 

PART  468— COPPER  FORIMING  POINT 
SOURCE  CATEGORY 

1.  The  authority  citation  for  Part  468 
continues  to  read  as  follows: 

Authority:  Sees.  301.  304(b).  (c).  (e).  and  (g). 
306  (b)  and  (c).  307  (b)  and  (c).  306.  and  501  of 
the  Clean  Water  Act  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972, 


as  amended  by  the  Clean  Water  Act  of  1977) 
(the  "Act");  33  U.S.C.  1311. 1314  (b),  (c),  (e). 
and  (g).  1316  (b)  and  (c),  1317  (b)  and  (c),  and 
1361;  86  Stat.  816,  Pub.  L  92-MO;  91  Stat.  1567, 
Pub.  L  95-217. 

2.  40  CFR  Part  468.01  is  revised  to  read 
as  follows: 

§468.01    AppUcabillty. 

(a)  The  provisions  of  this  part  are 
applicable  to  discharges  resulting  from 
the  manufacture  of  formed  copper  and 
copper  alloy  products.  The  forming 
operations  covered  are  hot  rolling,  cold 
rolling,  drawing,  extrusion  and  forging. 
This  part  does  not  regulate  the  forming 
of  precious  metals.  (See  40  CFH  Part 
471).  The  casting  of  copper  and  copper 
alloys  is  not  covered  by  this  part.  (See 
40  CFR  Part  464). 

(b)  The  discharge  allowance  for 
drawing  spent  lubricant  of  40  CFR 
468.11(c),  468.14(c).  and  488.15(c)  are 
applicable  only  to  those  plants  that 
actually  discharge  the  drawing  spent 
lubricant  waste  stream  at  copper 
forming  sites.  No  discharge  allowance  is 
applicable  or  allowable  where  these 
wastewaters  are  hauled  off-site  for 
disposal  or  are  otherwise  not  discharged 
at  copper  forming  sites. 

3.  Section  468.14  paragraph  (n)  is 
amended  by  revising  the  entry  for 
copper  to  read  as  follows: 

§  468. 1 4    Pretreatment  standards  for 
existing  sources  (PSES). 

***** 

(n)  Subpart  A — ^Pickling  Fume 
Scrubber  PSES. 


Polhitant  or  poSutant  proparty 


Mod-         Maxi- 

nunt  fof  HHiiTi  lof 

■ny  1  montWy 

day  avaraga 


Coppaf.. 


list 


0.626 


(FR  Doc.  86-12001  Filed  6-19-66;  8:45  am] 

BIUJNO  CODC  •860-SO-M 

40  CFR  Part  710 
[OPTS-82015A;  FRL-2973-3] 

Partial  Updating  of  TSCA  Inventory 
Data  Base;  Production  and  Site 
Reports 

Correction 

In  FR  Doc.  86-13036  begiiming  on  page 
21438  in  the  issue  of  Thursday,  June  12, 
1986,  make  the  following  corrections: 

9710^    [Corrected] 

On  page  21449,  in  the  first  column. 
§ 710.33(a),  first  line,  "October  10.  1986" 
should  read  "December  23, 1986". 


On  the  same  page  and  column. 
S  710.33(b).  third  line.  "October  10. 1990" 
should  read  "December  23. 1990",  And 
in  the  fifth  line,  "October  10"  should 
read  "December  23". 

BIUJNG  CODE  1f06-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Hati  and  Wlldtif  e  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wlkffife 
and  Plants;  Determination  of 
Endangered  Statue  for  Scutellaria 
montana  (Ijirge-fiowered  Skullcap) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

summary:  The  Service  determines 
Scutellaria  montana  (large-flowered 
skullcap)  to  be  an  endangered  species 
under  authority  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
Scutellaria  montana  is  know  from  only 
ten  locations  in  Georgia  and  Tennessee, 
and  is  endangered  by  timber  harvesting 
and  residential  development  of  its 
habitat.  This  action  will  implement  the 
Federal  protection  provided  by  the  Act 
for  Scutellaria  montana. 
DATES:  The  elective  date  of  this  rule  is 
July  21, 1986, 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Asheville  Endangered 
Species  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  100  Otis  Street  Room 
224,  Asheville,  North  Carolina  28801. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  R.  Currie  at  the  above 
address  (704/259-0321  or  FTS  672-0321). 
SUPPLEMENTARY  INFORMATION: 

Background 

Scutellaria  montana  was  described  as 
a  new  species  by  Dr.  A.  W.  Chapman 
(1878)  from  material  he  collected  from 
the  "mountains  of  Georgia."  This 
extremely  rare  herbaceous  member  of 
the  mint  family  is  30  to  55  centimeters 
(cm)  (12  to  22  inches)  tall  and  has 
opposite  leaves  that  are  5  to  8  cm  (2  to  3 
inches)  long  and  3  to  5  cm  (1  to  2  inches) 
wide.  The  attractive  blue  and  white 
flowers  appear  in  May  and  early  June. 
The  fruit,  a  light  brown  nutlet,  matures 
in  late  June  or  early  July  (Collins  1976, 
Epling  1942).  Scutellaria  montana  occurs 
only  at  the  southern  end  of  the  Ridge 
and  Valley  Physiographic  Province  in 
Georgia  and  Tennessee.  It  is  foimd  on 
dry  to  slightly  moist  rocky  slopes  under 
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a  canopy  of  mature  hardwoods 
{primarily  oaks  and  hickories)  in 
undisturbed  areas.  Increment  boring  of 
the  canopy  trees  on  these  sites 
demonstrates  that  the  trees  range  from 
70  to  over  200  years  old.  depending  upon 
the  site  (Collins  in  preparation). 

During  the  late  19th  centxiry,  Eh-. 
Chapman  frequently  collected  plants 
from  the  Rome.  Georgia,  area  and 
Scutellaria  montana  was  collected  by 
him  on  several  occasions.  Only  four 
additional  collections  of  Scutellaria 
montana  were  made  between 
Chapman's  19th  century  collections  and 
1973.  All  of  these  historic  populations 
{one  in  Catoosa  County,  Georgia,  and 
three  in  Hamilton  County,  Tennessee) 
have  vague  location  descriptions  and 
are  either  not  beatable  or  destroyed.  As 
part  of  a  taxonomic  revision  of  the 
Annulatae  section  of  Scutellaria,  ].  L. 
Collins.  Tennessee  Valley  Authority 
{personal  communication  1985). 
searched  most  of  the  available  suitable 
habitat  in  the  vicinity  of  the  historic 
locations  in  Georgia  and  Tennessee. 
Between  1973  and  1982.  Collins 
discovered  eight  populations  of 
Scutellaria  montana.  At  least  one  and 
maybe  two  of  these  sites  may  have  been 
known  to  Dr.  Chapman,  while  the 
remainder  are  clearly  recently 
discovered  populations.  The  Tennessee 
Heritage  Program  conducted  an 
intensive  evaluation  of  natural  areas 
within  the  Tennessee  River  Gorge  in  the 
vicinity  of  Chattanooga  during  1983  and 
1984.  Two  additional  populations  of 
Scutellaria  montana  were  discovered 
during  this  intensive  study.  Historically, 
Scutellaria  montana  was  probably  a 
more  widespread  species.  However,  the 
mature,  undisturbed  hardwood  stands 
that  this  species  requires  have  been 
removed  and  are  now  quite  limited. 
Collins  {in  preparation)  states  that  "such 
habitats  in  the  heavily  fanned,  timbered 
and  populated  Ridge  and  Valley 
Province  are  quite  literally  few  and  far 
between." 

At  the  present  time  there  are  ten 
known  populations  of  Scutellaria 
montana;  seven  of  these  occur  in 
Georgia  and  three  in  Tennessee.  There 
are  four  known  populations  in  Floyd 
County,  Georgia.  These  will  be 
designated  here  as  sites  1  through  4  for 
purposes  of  discussion.  Site  1  contains 
approximately  1.300  plants.  Most  of  this 
site  is  owned  and  protected  by  The 
Nature  Conservancy.  Site  2  is  privately 
owned  and  contains  about  250  plants. 
This  site  is  unprotected  and  it 
threatened  by  an  adjacent  quarrying 
operation.  Sites  3  and  4  are  both  on 
privately  owned  unprotected  lands. 
These  sites  contain  only  50  and  35 


plants,  respectively.  Gordon  County. 
Georgia,  contains  one  population  of  this 
species.  This  population  is  on 
unprotected  privately  owned  land  which 
was  logged  several  years  ago.  At  last 
report  the  population  consisted  of  20 
individual  plants.  Walker  County, 
Georgia,  has  two  populations  of 
Scutellaria  montana:  both  are  on 
unprotected  private  land  and  contain  60 
plants  and  5  plants,  respectively. 

There  are  three  known  populations  of 
Scutellaria  montana  in  Tennessee.  Two 
populations  are  in  Hamilton  County. 
Tennessee.  Both  sites  are  on 
improtected  privately  owned  land.  One 
site  contains  45  plants  and  the  other  has 
only  4  plants.  The  last  site  is  in  Marion 
County,  Tennessee.  This  location 
contains  the  largest  population  of 
Scutellaria  montana  (approximately 
5.000  plants).  About  20  percent  of  the 
area  and  plants  is  on  land  owned  and 
managed  by  the  Tennessee  Department 
of  Conservation's  Division  of  Forestry. 
The  remainder  of  the  site  is  privately 
owned  and  is  on  land  that  has  been 
subdivided  for  residential  development 
and  is  currently  being  offered  for  sale. 
At  the  present  time,  less  than  7,000 
Scutellaria  montana  plants  total  are 
known  to  exist.  Over  90  percent  of  these 
occur  at  only  two  sites.  Although  these 
two  largest  populations  receive  some 
protection,  neither  these  nor  any  other 
known  site  is  completely  protected 
(Collins,  in  preparation;  P.  Somers, 
Tennessee  Natural  Heritage  Program, 
personal  communication  1985,  Hawks 
1986). 

Federal  government  actions  on  this 
species  began  with  Section  12  of  the 
Endangered  Species  Act  of  1973,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress  on 
January  9, 1975.  The  Service  published  a 
notice  in  the  July  1, 1975,  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2)  [now  section 
4(b)(3)]  of  the  Act.  and  of  its  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  within.  Scutellaria  montana 
was  included  in  the  July  1, 1975,  notice 
of  review.  On  December  15, 198a  the 
Service  published  a  revised  notice  of 
review  for  native  plants  in  the  Federal 
Register  (45  FR  82480);  Secutellaria 
montana  was  included  in  that  notice  as 
a  category-1  species.  Category-1  species 
are  those  for  which  the  Service  has 
information  of  file  supporting  the 
appropriateness  of  proposing  to  list 


them  as  endangered  or  threatened.  On 
November  2a  1983,  the  Service 
published  a  supplement  to  the  notice  of 
review  for  native  plants  in  the  Federal 
Regjister  (48  FR  53640).  Scutellaria 
montana  was  changed  to  a  category-2 
species  in  this  supplement.  Category-2 
species  are  those  for  which  listing  as 
endangered  or  threatened  species  may 
be  warranted,  but  for  which  the 
substantial  data  on  biological 
vulnerability  and  threats  are  not 
currently  known  or  on  file  to  support 
proposed  rules.  Subsequent  to  this 
notice  the  Service  received  a  draft 
report  on  the  status  of  Scutellaria 
montana  (Collins  in  preparation).  This 
status  report  and  other  available 
information  indicated  that  the  addition 
of  Scutellaria  montana  to  the  Federal 
List  of  Endangered  and  Threatened 
Plants  is  warranted. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982. 
requires  the  Secretary  to  make  certain 
findings  on  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
that  all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Scutellaria  montana  because  of 
the  acceptance  of  the  1975  Smithsonian 
report  as  a  petition.  On  October  13, 1983, 
October  12. 1984,  and  October  11, 1985, 
the  Service  found  that  the  petitioned 
hsting  of  Scutellaria  montana  was 
warranted  but  precluded  by  other  listing 
actions  of  a  higher  priority  and  that 
additional  data  on  vulnerability  and 
threats  were  still  being  gathered.  On 
November  13. 1985,  the  Service 
published,  in  the  Federal  Register  (50  FR 
46797),  a  proposal  to  list  Scutellaria 
montana  as  an  endangered  species.  That 
proposal  constituted  the  next  one-year 
finding  as  required  by  the  1982 
amendments  to  the  Endangered  Species 
Act. 

Summary  of  Comments  and 
Recommendations 

In  the  November  13, 1985,  proposed 
rule  (50  FR  46797)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  inviting 
public  comment  were  published  in  the 
following  newspapers:  The  Walker 
County  Messenger.  Lafayette,  Georgia: 
The  Rome  News-Tribune,  Rome, 
Georgia;  and  The  Calhoun  Times. 


Calhoun,  Georgia;  and  The  Jasper 
Journal,  Jasper,  Tennessee. 

The  Service  received  11  comments  in 
response  to  the  proposal.  Eight 
comments  supported  the  proposed 
listing  oi  Scutellaria  montana,  provided 
additional  information  on  threats  to  the 
species,  and/or  provided  additional 
information  on  distribution  and  land 
ownership.  One  of  these  eight  was  from 
a  Federal  agency,  two  were  from  State 
agencies,  and  five  were  from  private 
individuals  or  organizations.  Mr.  Robert 
McCartney  provided  information  on  the 
merits  of  having  federally  listed  species 
available  through  commercial  suppliers; 
he  also  questioned  the  significance  of 
taking  as  a  threat  to  listed  species  and 
voiced  concerns  over  effects  of  the  Act's 
trade  restrictions.  Three  comments,  one 
from  a  Federal  agency,  one  from  a 
private  individual,  and  one  from  a 
private  organization,  were  non- 
substantive in  nature. 

The  Service  has  incorporated  the  new 
information  provided  on  the  status  of 
Scutellaria  montana  into  the 
appropriate  sections  of  this  rule.  The 
Service  recognizes  the  role  of  the 
commercial  propagation  of  listed  species 
in  reducing  taking  pressures  on  these 
species  in  the  wild.  The  Service 
routinely  grants  permits  for  the  import 
and  export  of  and  interstate  commerce 
in  listed  plants  when  such  material  is  of 
cultivated  origin  and  it  contributes  to 
the  conservation  of  the  species.  As 
stated  elsewhere  in  this  rule,  the  Service 
believes  that  taking  is  potentially  a 
significant  threat  to  this  species. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Scutellaria  montana  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.]  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Scutellaria  montana  Chapm.  (large- 
flowered  skullcap)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range 

Scutellaria  montana  has  been  and 
continues  to  be  endangered  by  human- 
induced  alterations  of  its  habitat.  The 
most  significant  of  these  threats  to  the 
species'  continued  existence  are  logging. 


wildfires,  livestock  grazing,  and 
residential  development  (Krai  1983; 
Collins  in  preparation).  Eighty  percent  of 
the  site  with  the  largest  known 
Scutellaria  montana  population  has 
been  subdivided  and  is  currently  being 
offered  for  sale  (Hawks  1986).  A  large 
portion  of  the  second-largest  population 
is  on  land  owned  and  managed  by  The 
Nature  Conservancy  and  is  therefore 
afforded  protection.  The  third  largest 
population  occurs  on  privately  owned 
land  and  is  currently  afforded  no 
protection  from  future  timber  harvesting 
or  land  use  changes.  All  remaining 
populations  are  extremely  small, 
consisting  of  from  4  to  60  plants,  and  are 
vulnerable  to  even  slight  modifications 
of  their  remaining  habitat  (Rose  1985). 
One  of  these  small  populations  may 
have  in  fact  been  destroyed  or  adversely 
impacted  by  timber  harvesting 
conducted  before  the  landowner  was 
aware  of  the  presence  of  Scutellaria 
montana. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes 

Scutellaria  montana  is  not  currenUy  a 
significant  component  of  the  commercial 
trade  in  native  plants;  however,  the 
species  has  potential  for  horticultural 
use  and  publicity  of  the  species  could 
generate  an  increased  demand. 

C.  Disease  or  predation 

Not  applicable  to  this  species  at  this 
time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms 

Scutellaria  montana  is  listed  as  a 
threatened  species  on  Georgia's  official 
Stale  list.  Under  the  Georgia  Wildlife 
Preservation  Act  of  1973,  listed  species 
are  protected  from  unauthorized 
removal  or  cutting  from  public  lands. 
Listed  species  offered  for  sale  in 
Georgia  must  have  a  certificate  stating 
that  they  did  not  originate  from  public 
lands.  Scutellaria  montana  is  listed  as 
an  endangered  species  on  Tennessee's 
unofficial  list  of  endangered,  threatened, 
and  rare  plant  species.  The  recently 
enacted  "Tennessee  Rare  Plant 
Protection  and  Conservation  Act  of  1985 
will  provide  some  protection  for 
Scutellaria  montana  once  the  provisions 
of  this  act  are  implemented  later  this 
year.  The  Endangered  Species  Act  will 
offer  additional  protection  through  the 
recovery  process. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence 

Scutellaria  montana  is  an  extremely 
rare  species  which  only  occurs  within  a 
limited  geographical  area  in 


southeastern  Tennessee  and  adjacent 
northwestern  Georgia.  In  some 
populations,  loss  of  even  a  few 
individuals  through  natural  fluctuations 
in  numbers  or  human-induced  habitat 
alterations  could  eliminate  the 
population  and  thereby  appreciably 
reduce  the  likelihood  that  the  species 
will  continue  to  exist. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Scutellaria 
montana  as  endangered.  With  a  small 
number  of  populations  of  this  species 
known  to  exist,  it  definitely  warrants 
protection  under  the  Act;  endangered 
status  seems  appropriate  because  of  the 
severe  threats  facing  most  of  the 
species'  remaining  habitat.  Critical 
habitat  is  not  being  designated  for  the 
reasons  discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Scutellaria  montana  at  this 
time.  The  species  has  potential  for 
horticultural  use.  Increased  publicity 
and  the  provision  of  specific  location 
information  associated  with  critical 
habitat  designation  could  result  in 
taking  pressures  on  the  species. 
Publication  of  critical  habitat 
descriptions  would  make  Scutellaria 
montana  more  vulnerable  to  taking, 
since  most  of  the  known  populations  are 
on  privately  owned  land.  Eight  of  ten  of 
the  knoMrn  populations  consist  of  only  a 
small  number  of  individuals,  and  the 
loss  of  even  a  few  plants  from  these 
populations  could  jeopardize  the 
species.  The  landowners  involved  in 
managing  the  habitat  of  the  large- 
flowered  skullcap  have  been  informed 
of  the  locations  of  this  species  and  of 
the  importance  of  protecting  it. 
Therefore,  no  additional  benefits  from 
the  notification  function  of  critical 
habitat  designation  would  result. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  jeopardy 
standard.  Therefore,  it  is  not  prudent  to 
determine  critical  habitat  for  Scutellaria 
montana  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
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threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
siervice  following  bsting.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  (see  revision  at  51  FR 19926;  June  3, 
1986).  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
lilcely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  All  known  populations  of 
Scutellaria  montana  are  on  privately  or 
State  owned  lands.  There  are  no  known 
current  or  planned  Federal  activities 
which  may  affect  any  of  these 
populations. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 


import  or  export  Scutellaria  montana. 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  since  Scutellaria  montana  is  not 
common  in  cultivation  or  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Federal  Wildlife 
Permit  Office,  U.S.  Fish  and  Wildlife 
Service.  Washington,  D.C.  20240  (703/ 
235-1903). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental    - 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Ust  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Regulation  Promulgation 


PART  17— [AMENDED] 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority V— Pub.  L  9»-205.  87  Stat.  884; 
Pub.  L  94-359,  90  Stat.  911:  Pub.  L.  95-632,  92 
Stat.  3751;  Pub.  L.  96-159,  93  Stat.  1225:  Pub. 
L  97-304,  96  Stat.  1411  (16  U.S.C.  1531  et 
seq.). 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Lamiaceae.  to  the  List  of 
Endangered  and  Threatened  Plants: 


§  17.12 
plants. 


Endangered  and  ttireatened 


(h) 


Specie* 


HaKxic  range 


Status 


W^en  toied 


Cnbcaj 
habitat 


Special 
njles 


Conmon  name 


Lamacoao    Mint  tainly: 
SojteMana  momatm  — 


Lafga-flowered  skulcap. 


U.SX(QA.TN).. 


234 


NA 


NA 


Dated:  May  30. 1986. 
P.  Daniel  SmiUi, 

Assistant  Secretary  for  Fishing  and  Wildlife 
and  Parks. 
[FR  Doc.  86-14024-  Filed  6-19-86;  8:45  am] 

aiLUNG  COOe  4310-SS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  675 
( Docket  No.  60598-60981 

Foreign  Fishing,  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands  Area 

Correction 

In  FR  Doc.  86-12774.  beginning  on 
page  20652  in  the  issue  of  Friday.  June  6. 
1986.  make  the  following  corrections: 

1.  On  page  20653,  in  the  third  column, 
in  the  first  line  of  the  first  complete 
paragraph,  "326.00"  should  read 
"326,000". 

2.  On  page  20657,  in  the  first  column, 
in  the  third  and  fifth  lines  of  amendatory 
instuction  4.  "September  4"  should  read 
"September  "2". 

BILUNG  COOE  tSOS-01-M 


50  CFR  Part  658 

(Docket  No.  60585-6085] 

Shrimp  Fishery  of  the  Gulf  of  Mexico 

Correction 

In  FR  Doc.  86-12165  appearing  on 
page  19553  in  the  issue  of  Friday,  May 
30, 1986,  make  the  following  correction: 
In  the  second  column,  in  the  "EFFECTIVE 
DATE"  caption,  in  the  first  line. 
"658.6(c)"  should  read  "658.5(c)". 

BILLING  CODE  1SOS-01-M 


22526 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  tf>e 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT  f^ 

5  CFR  Part  294 

Freedom  of  Information  Act; 
Availability  of  Official  Information; 
Service  Charges  for  Information 

Correction 

In  FR  Doc.  86-12970,  beginning  on 
page  20833  in  the  issue  of  Monday,  June. 
9, 1986,  malce  the  following  correction: 
On  page  20833,  in  the  first  column,  in  the 
fourth  line  under  the  caption 
"Supplementary  Information",  "$15" 
should  read  "$14". 

MLUMG  CODE  1Sa6-01-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  927 
(Dodtet  No.  AO-99-A5] 

Winter  Pears  Grown  in  Oregon, 
Washington,  and  California;  Decision 
on  Proposed  Further  Amendn>ent  of 
Marl(eting  Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTtON:  Proposed  rule  and  referendum 

order. 

summary:  This  decision  proposes 
further  amendment  of  the  marketing 
agreement  and  Marketing  Order  927. 
covering  winter  pears  grown  in  Oregon, 
Washington,  and  California.  The 
amendment  proposals  would  revise  the 
size  and  composition  of  the  Control 
Committee,  limit  the  tenure  of  Control 
Committee  members,  change  the 
varieties  of  winter  pears  covered  under 
the  order,  authorize  public  advisors,  add 
authority  for  research  and  development 
programs  on  a  varietal  basis,  provide  for 
periodic  referenda  on  the  order,  and 
provide  for  certain  other  minor  changes 
intended  to  improve  program 
administration.  Winter  pear  producers 


Federal  Register 
Vol.  51,  No.  119 
Friday.  lune  20,  1986 


Federal  Register  /  Vol.  51.  No.  119  /  Friday,  June  20.  1986  /  Proposed  Rules 


22527 


will  be  given  the  opportunity  to  vote  in  a 

referendum  to  determine  if  they  favor 

the  proposed  changes  in  the  marketing 

order. 

DATE:  The  voting  period  for  purposes  of 

the  referendum  herein  ordered  is  July  3 

through  July  12, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  L  Cioffi.  Chief,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA. 
Washington,  DC  20250,  telephone  202- 
447-5697. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  June  4, 1985,  and 
published  in  the  June  11, 1985.  issue  of 
the  Federal  Register  (50  FR  24531).  The 
Recommended  Decision  was  issued 
March  12. 1986,  and  published  in  the 
Federal  Register  (51  FR  9663)  on  March 
20, 1986. 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Preliminary  Statement 

This  proposed  amendment  was 
formulated  on  the  record  of  a  public 
hearing  held  at  Portland,  Oregon,  on 
June  20, 1985,  to  consider  proposed 
further  amendment  of  the  marketing 
agreement,  as  amended,  and  Marketing 
Order  No.  927,  as  amended,  hereinafter 
referred  to  as  the  "order".  The  hearing 
was  held  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601  et 
seq.],  hereinafter  referred  to  as  the 
"act,"  and  the  applicable  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900).  Notice  of  this  hearing  was 
published  June  11, 1985  in  the  Federal 
Register  (50  FR  24531),  containing 
several  amendment  proposals  submitted 
by  the  Control  Committee  established 
under  the  order.  The  Department 
proposed  that  it  be  authorized  to  make 
any  necessary  conforming  changes. 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator,  on  March  12, 
1986,  filed  with  the  Hearing  Clerk.  U.S. 
Department  of  Agriculture,  the 
Recommended  Decision  containing  the 
notice  of  the  opportunity  to  file  written 
exceptions  thereto.  That  Recommended 
Decision  was  published  in  the  March  20, 


1986,  issue  of  the  Federal  Register  (51  FR 
9663).  The  final  date  for  receipt  of 
written  exceptions  filed  by  interested 
persons  was  April  4, 1986.  No 
exceptions  were  filed. 

Small  Businesses 

The  Administrator  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  et  seq.].  As  stated  in 
the  notice  of  hearing,  interested  persons 
were  invited  to  present  evidence  at  a 
hearing  on  the  probable  regulatory  and 
informational  impact  of  the  proposed 
rule  on  small  businesses  for  the 
purposes  of  the  RFA. 

During  the  fiscal  year  ending  June  30, 
1983,  96  handlers  regulated  under  M.O. 
927  handled  winter  pears  for  the  fresh 
market  with  an  estimated  crop  value  of 
$65,500,000.  The  average  value  per 
handler  was  approximately  $680,000. 
Given  an  appropriate  definition  of  a 
small  business  concern  (i.e.,  for 
purposes  of  review  pursuant  to  the 
Regulatory  Flexibility  Act,  an 
agricultural  services  firm  with  average 
annual  receipts  not  exceeding 
$3,500,000),  almost  all  of  the  handlers  of 
winter  pears  would  fall  within  that 
definition.  Thus,  few  handlers,  if  any, 
can  be  considered  large  or  predominant 
in  a  relative  or  absolute  sense. 

The  amendments  to  the  order  include 
provisions  which  would  provide 
producers  an  opportunity  to  periodically 
evaluate  and  express  support  or 
disapproval  of  the  order,  would  allow 
the  committee  to  become  more 
representative  of  the  industry  by 
increasing  the  number  of  committee 
representatives,  and  would  permit 
broad-base  participation  in  the 
administration  of  the  order  by  limiting 
committee  tenure,  and  would  authorize 
supplemental  assessments  for  research 
and  promotion.  Another  amendment 
would  authorize  changes  in  the  varieties 
and  subvarieties  covered  under  the 
order.  The  common  practice  in  the 
industry  is  for  a  grower  to  produce 
several  varieties  of  pears  and  for 
handlers  to  handle  several  varieties. 
While  certain  varieties  of  pears  have 
been  declining  in  commercial 
importance  for  many  years  and  have 
minimal  commercial  value  relative  to 
other  varieties,  the  production  of  other 
varieties  of  pears  has  been  more 


commercially  viable  and  their 
production  has  increased.  In  this 
instance,  inclusion  of  Forelle  and  Seckel 
varieties  in  the  order  would  not  regulate 
persons  who  were  heretofore 
unregulated,  since  persons  who  handle 
the  Forelle  and  Seckel  varieties  are 
currently  regulated  in  their  capacity  as 
handlers  of  regulated  varieties.  Thus, 
the  inclusion  of  the  Forelle  and  Seckel 
varieties  would  have  a  negligible  effect 
on  small  businesses.  In  the  same 
manner,  the  subsequent  inclusion  or 
deletion  of  a  variety  of  winter  pears 
would  have  a  negligible  effect  on  small 
businesses. 

In  addition,  amendment  of  §  927.47 
would  provide  for  promotion  and 
research  of  the  individual  varieties  of 
pears.  The  present  §  927.47  provides  for 
marketing  or  production  research  and 
development  projects  including  paid 
advertising  and  promotion.  Amendment 
of  S  927.47  (Research  and  Promotion), 
taken  in  conjunction  with  the 
amendment  of  §  927.41(b) 
(Assessments),  would  benefit  handlers, 
including  small  businesses,  in  that  it 
provides  that  supplemental 
assessments,  if  implemented,  collected 
from  a  handler  of  a  particular  variety  (or 
subvariety)  of  pear  will  be  used  for 
promotion,  production  research  or 
marketing  research  for  that  variety  of 
pear.  Rather  than  paying  an  assessment 
under  the  present  §  927.47  which  may  or 
may  not  be  used  to  pay  for  promotion  or 
advertising  of  the  variety  of  pear  which 
the  handler  handles,  amendment  of 
§  927.47  would  assure  that  a  handler's 
assessments  will  be  used  to  promote  or 
provide  research  on  the  variety  which 
the  handler  handles.  Therefore,  the 
amendment  would  allow  producers  and 
handlers  to  pursue  marketing  strategies 
tailored  specifically  to  the  marketing 
conditions  of  the  varieties  they  handle. 
For  these  reasons,  this  amendment 
would  not  impose  substantial  costs  on 
affected  small  businesses;  it  would 
rather  heighten  the  benefit  to  those 
businesses  in  direct  proportion  to  the 
amount  of  their  expenditure  without 
significantly  increasing  the  cost  to  the 
handler. 

Finally,  the  amendments  to  the  order 
would  have  no  significant  impact  on 
small  businesses'  recordkeeping  and 
reporting  burdens. 

Findings  and  Conclusions 

The  material  issues,  findings  and 
conclusions,  rulings,  general  findings, 
and  regulatory  provisions  of  the 
Recommended  Decision  published  in  the 
March  20, 1986,  issue  of  the  Federal 
Register  (51  FR  9663)  are  hereby 


incorporated  herein  and  made  a  part 
hereof  subject  to  the  following 


corrections,  clarifications,  and 
conforming  changes: 


Page 


Col- 


9668. 


9668. 
9666 
9668 
9668. 
9668. 
9669 
9669. 


9669. 
0669 
9669 


Pro- 
posal 
No. 


Una 


CofTOCtion 


t 

1 

2  ... 

7 

7 

10  

10 

10 

13 

13 

13 

13 

13 

13 

i 

2 

8 

3 

6 

3 

3 

IS  A  16. 

38 

2 

2 

12  «  13 

15 

2 

2 

16«17 

24   

2 

3 

1»  &  20 

11 

Change  "Part  927-8EURRE  DANJOO,  BEURRE  BOSC.  WINTER  NEUS.  DOYENNE  OU 
COMICE,  BEURRE  EASTER.  AND  BEURHE  CLAJRQEAU  VARIETIES  OF  PEARS 
GROWN  IN  OREGON,  WASHINGTON,  AND  CALIFORNIA"  to  "PART  827— WINTER 
PEARS  GROWN  IN  OREGON,  WASHINGTON.  AND  CAUFORNIA". 

Change  "commmee "  to  "Control  Committe* ". 

Change  "marltating  year"  to  "fiscal  penod" 

Ctianga  "ijemaod"  to  "Mlmg" 

Change  "it  is  m  etlect"  to  "such  assesamenis  are  payatile". 

Change  "year"  to  "peood". 

Change  "area,  but  such"  to  "area.  Such". 

Change  "year"  to  "penod".  

Delete  hnes  16  8  17  and  replace  »»ith  "The  Saeralary  thai  oondud  a  rafarandan  •«*» 
every  sa-year". 

Change    year"  to  "period". 

Delete   lines    19  8   20  and   replace  with   "becomes  eHecuxe,   to  ascartaln  ««ie«har. 

Change  "year"  to  "penod". 


Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents  entitled, 
respectively,  "Marketing  Agreement,  as 
Further  Amended,  Regulating  the 
Handling  of  Winter  Pears  Grown  in 
Oregon,  Washington,  and  California," 
and  "Order  Amending  the  Order,  As 
Amended,  Regulating  the  Handling  of 
Winter  Pears  Grown  in  Oregon. 
Washington,  and  California."  These 
documents  have  been  decided  upon  as 
the  detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  annexed  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
annexed  order  which  is  published  with 
this  decision. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  900.400  et  seq.],  to  determine 
whether  the  issuance  of  the  annexed 
order  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulating  the  handling  of  winter  pears 
grown  in  Oregon,  Washington,  and 
California,  is  approved  or  favored  by 
producers,  as  defined  under  the  terms  of 
the  order,  who  during  the  representative 
period  were  engaged  in  the  production 
area  in  the  production  of  the  regulated 
commodity  for  market.  The 
representative  period  for  the  conduct  of 
such  referendum  is  hereby  determined 
to  be  July  1. 1985  through  June  30, 1986. 

The  agents  of  the  Secretary  to  conduct 
such  referendum  are  hereby  designated 
to  be  Joseph  C.  Perrin,  and  Gary  D. 
Olson,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  USDA. 
Green/Wyatt  Federal  Building,  Room 


369, 1220  SW.,  Third  Avenue,  Portland. 
Oregon  97204. 

Lists  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements  and  orders, 
Oregon,  Washington.  California,  Winter 
pears. 

Signed  at  Washington,  DC,  on  June  la 
1986. 
Karen  K.  Darling, 

Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

Order  Amending  the  Order,  as 
Amended.  Regulating  the  Handling  of 
Winter  Pears  Grown  in  Oregon, 
Washington,  and  California^ 

Findings  and  determinations.  The 
findings  and  determinations  hereinafter 
set  forth  are  supplementary  and  in 
addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

Findings  upon  the  basis  of  the  hearing 
record.  Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.],  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900),  a 
public  hearing  was  held  upon  proposed 
amendment  of  the  marketing  agreement, 
as  amended,  and  Marketing  Order  No. 
927.  as  amended  (7  CFR  Part  927) 


'  This  order  shall  not  become  effective  unlet*  and 
until  the  requirements  of  i  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agreement*  and  marketing 
orders  have  been  met. 
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regulating  the  handling  of  winter  pears 
grown  in  Oregon,  Washington,  and 
California. 

Upon  the  basis  of  the  record,  it  is 
found  that: 

(1)  The  order,  as  amended,  and  as 
hereby  further  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
act; 

(2)  The  order,  as  amended,  and  as 
hereby  further  amended,  regulates  the 
handling  of  winter  pears  grown  in  the 
production  area  in  the  same  manner  as. 
and  is  applicable  only  to  persons  in  the 
respective  classes  of  commercial  and 
industrial  activity  specified  in.  the 
marketing  agreement  and  order  upon 
which  hearings  have  been  held; 

(3)  The  order,  as  amended,  and  as 
hereby  further  amended,  is  limited  in  its 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  act; 

(4)  There  are  no  differences  in  the 
production  and  marketing  of  winter 
pears  grown  in  the  production  area 
which  make  necessary  different  terms 
and  provisions  applicable  to  different 
parts  of  such  area;  and 

(5)  All  handling  of  winters  pears 
grown  in  the  production  area  is  in  the 
current  of  interstate  or  foreign 
commerce  or  directly  burdens,  obstructs, 
or  affects  such  commerce. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof  the 
handling  of  winter  pears  grown  in 
Oregon,  Washington,  and  California 
shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  hereby 
amended,  as  follows: 

Except  for  the  previously  noted 
corrections  and  modifications,  the 
provisions  of  the  proposed  marketing 
agreement  and  order  amending  the  order 
contained  in  the  recommended  decision 
issued  by  the  Administrator  on  March 
12. 1986.  and  published  in  the  Federal 
Register  on  March  20, 1986  (51  FR  9663). 
shall  be  and  are  the  terms  and 
provisions  of  this  order,  amending  the 
order,  and  are  set  forth  in  full  herein. 

1.  The  authority  citation  for  7  CFR 
Part  927  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  amended; 
7  U.S.C.  801-674. 


PART  927— WINTER  PEARS  GROWN 
IN  OREGON,  WASHINGTON,  AND 
CAUFORNIA 

Revise  S  927.4  to  read: 


§  927.4 

"Pears"  means  and  includes  any  and 
all  of  the  Beurre  D'  Anjou.  Beurre  Bosc, 
Winter  Nelis,  and  Doyenne  du  Cornice 
varieties  of  pears  grown  in  Oregon. 
Washington,  and  California  and  any 
other  winter  pear  varieties  or 
subvarieties  that  are  recognized  by  the 
Control  Committee  and  approved  by  the 
Secretary,  including  the  Forelle  and 
Seckel  varieties,  that  are  commercially 
grown  in  the  States  of  Oregon  and 
Washington. 

Revise  S  927.9  to  read: 

§927.9    Fiscal  period. 

"Fiscal  period"  means  the  period 
beginning  July  1  of  any  year  and  ending 
June  30  of  the  following  year  of  such 
annual  beginning  and  ending  dates  as 
may  be  approved  by  the  Secretary 
pursuant  to  recommendations  by  the 
Control  Committee. 

Amend  S  927.11  by  removing 
paragraph  (f]  and  by  revising  paragraph 
(e)  to  read: 

§927.11    DIstricL 

*         *         •         *         ♦  - 

(e)  California  District  shall  include  all 
of  the  State  of  California. 
Add  a  new  §  927.13  to  read: 

§927.13    Subvariety. 

"Subvariety"  means  and  includes  any 
mutation,  sport,  or  other  derivation  of 
any  of  the  varieties  covered  in  9  927.4 
which  is  recognized  by  the  Control 
Committee  and  approved  by  the 
Secretary.  Recognition  of  a  subvariety 
by  the  Control  Committee  shall  include 
classification  within  a  varietal  group  for 
the  purposes  of  votes  conducted  under 
§  927.52. 

Revise  §  927.20  to  read: 

§  927.20    Estal>llshmeflt  and  mambcrshlp. 

A  Control  Committee,  consisting  of  14 
individual  persons  as  its  members,  is 
hereby  established  to  administer  the 
terms  and  provisions  of  this  subpart  as 
specifically  provided  in  §§  927.20 
through  927.35.  There  shall  be  two 
alternates,  designated  as  the  "first 
alternate"  and  the  "second  alternate." 
respectively,  for  each  member  of  the 
committee.  Seven  members  of  the 
Control  Committee  and  their  respective 
alternates  shall  be  growers  of  pears,  and 
seven  members  and  their  respective 
alternates  shall  be  handlers  of  pears. 
Each  district  shall  be  represented  on  the 
Control  Committee  by  one  grower 
member  and  one  handler  member 


except  that  the  Hood  River- White 
Salmon-Underwood  District  and  the 
Wenatchee  District  shall  be  represented 
on  the  committee  by  two  grower 
members  and  two  handler  members. 
Revise  §  927.28  to  read: 

§  927.26    Quaimcationa. 

Any  person  prior  to  or  within  15  days 
after  selection  as  a  member  or  as  an 
alternate  for  a  member  of  the  Control 
Committee  shall  qualify  by  filing  with 
the  Secretary  a  written  acceptance  of 
the  person's  willingness  to  serve. 

Revise  §  927.27  to  read: 

§927.27    Tarm  of  offica. 

The  term  of  office  of  each  member 
and  alternate  member  of  the  Control 
Committee  shall  be  for  two  years 
beginning  July  1  and  ending  June  30: 
Provided,  That  the  terms  of  office  of 
one-half  the  initial  members  and 
alternates  shall  end  June  30, 1988;  and 
that  beginning  with  the  1987-88  fiscal 
period,  no  member  shall  serve  more 
than  three  consecutive  two-year  terms 
unless  specifically  exempted  by  the 
Secretary.  Members  and  alternate 
members  shall  serve  in  such  capacities 
for  the  portion  of  the  term  of  office  for 
which  they  are  selected  and  have 
qualified  and  until  their  respective 
successors  are  selected  and  have 
qualified.  The  terms  of  office  of 
successor  members  and  alternates  shall 
be  so  determined  that  one-half  of  the 
total  committee  membership  ends  each 
June  30. 

Revise  paragraph  (a)  of  §  927.33  to 
read: 

§  927.33    Procadura  of  Control  Commtttaa. 
(a)  Quorum  and  voting.  A  quorum  at  a 
meeting  of  the  Control  Committee  shall 
consist  of  ten  members,  or  alternates 
then  serving  in  the  place  of  any 
members.  Except  as  otherwise  provided 
in  S  927.52.  all  decisions  of  the  Control 
Committee  at  any  meeting  shall  require 
the  concurring  vote  of  at  least  75  percent 
of  those  members  present,  including 
alternates  then  serving  in  the  place  of 

any  members. 

•        •        •        ♦        * 

Add  a  new  §  927.36  to  read: 

§  927.36    Public  advlaors. 

The  Control  Committee  may  appoint 
such  public  advisors  as  it  deems 
appropriate  and  determine  the 
compensation  and  define  the  duties  of 
such  advisors. 

Revise  §  927.41  to  read: 

§  927.41    Aaaassmants. 

(a)  Assessments  will  be  levied  only 
upon  the  handler  who  first  handles 
pears  which  subsequently  are  shipped 


from  the  State  of  Oregon,  the  State  of 
Washington,  or  the  State  of  California. 
Each  handler  shall  pay,  upon  billing, 
assessments  on  all  pears  handled  by 
such  handler  as  the  pro  rata  share  of  the 
expenses  which  the  Secretary  finds  are 
reasonable  and  are  likely  to  be  incurred 
by  the  Control  Committee  during  a  fiscal 
period.  The  payment  of  assessments  for 
the  maintenance  and  functioning  of  the 
Control  Committee  may  be  required 
under  this  part  throughout  the  period 
such  assessments  are  payable 
irrespective  of  whether  particular 
provisions  thereof  are  suspended  or 
become  inoperative. 

(b)  Based  upon  a  recommendation  of 
the  Control  Committee  or  other 
available  data,  the  Secretary  shall  fix 
the  rate  of  assessment  that  handlers 
shall  pay  on  all  pears  handled  during 
each  fiscal  period,  and  may  also  fix 
supplemental  rates  of  assessment  on 
individual  varieties  or  subvarieties  to 
secure  sufficient  funds  to  provide  for 
projects  authorized  under  S  927.47.  At 
any  time  during  the  fiscal  period  when  it 
is  determined  on  the  basis  of  a 
committee  recommendation  or  other 
information  that  a  different  rate  is 
necessary  for  all  pears  or  for  any 
varieties  or  subvarieties,  the  Secretary 
may  modify  a  rate  of  assessment  and 
such  new  rate  shall  apply  to  any  or  all 
varieties  or  subvarieties  that  are 
shipped  during  the  fiscal  period. 

(c)  The  Control  Committee  may 
impose  a  late  payment  charge  on  any 
handler  who  fails  to  pay  any  assessment 
within  the  time  prescribed  by  the 
committee.  In  the  event  the  handler 
thereafter  fails  to  pay  the  amount 
outstanding,  including  the  late  payment 
charge,  within  the  prescribed  time,  the 
Control  Committee  may  impose  an 
additional  charge  in  the  form  of  interest 
on  such  outstanding  amount.  The 
amount  of  such  late  payment  charge  and 
rate  of  interest  shall  be  prescribed  by 
the  Control  Committee,  with  the 
approval  of  the  Secretary. 

(d)  In  order  to  provide  funds  to  carry 
out  Uie  functions  of  the  Control 
Committee  prior  to  commencement  of 
shipments  in  any  season,  handlers  may 
make  advance  payments  of 
assessments,  which  advance  payments 
shall  be  credited  to  such  handlers  and 
the  assessments  of  such  handlers  shall 
be  adjusted  so  that  such  assessments 
are  based  upon  the  quantity  of  each 
variety  of  pears  handled  by  such 
handlers  during  such  season.  Further, 
payment  discounts  may  be  authorized 
by  the  Control  Committee  upon  the 
approval  of  the  Secretary  to  handlers 
making  such  advance  assessment 
payments. 

Revise  S  927.47  to  read: 


§  927.47    Raaaarch  and  davalopmant 

The  Control  Committee,  with  the 
approval  of  the  Secretary,  may  establish 
or  provide  for  the  establishment  of 
production  research  or  marketing 
research  and  development  projects 
designed  to  assist,  improve,  or  promote 
the  marketing,  distribution,  and 
consumption  of  pears.  Such  projects 
may  provide  for  any  form  of  marketing 
promotion,  including  paid  advertising. 
The  expense  of  such  projects  shall  be 
paid  from  funds  collected  pursuant  to 
5  927.41.  Expenditures  for  a  particular 
variety  of  pears  shall  approximate  the 
amount  of  assessments  collected  for  that 
variety  of  pears. 

Revised  §  927.52  to  read: 

S  927.52    Praraquisltaa  to  Control 
Committaa  racommandatlona. 

(a)  Decisions  of  the  Control 
Committee  with  respect  to  any 
recommendations  to  the  Secretary 
pursuant  to  the  establishment  or 
modification  of  a  supplemental  rate  of 
assessment  for  an  individual  variety  of 
pears  shall  be  made  by  an  affirmative 
vote  of  not  less  than  75  percent  of  the 
applicable  total  number  of  votes, 
computed  in  the  manner  hereinafter 
described  in  this  section,  of  all 
committee  members.  Decisions  of  the 
Control  Committee  pursuant  to  the 
provisions  of  §  927.50  shall  be  made  by 
an  affirmative  vote  of  not  less  than  80 
percent  of  the  applicable  total  number  of 
votes,  computed  in  the  manner 
hereinafter  prescribed  in  this  section,  of 
all  committee  members. 

(b)  With  respect  to  a  particular 
variety  of  pears,  the  applicable  total 
number  of  votes  shall  be  the  aggregate 
of  the  votes  allotted  to  the  members  of 
the  committee  in  accordance  with  the 
following:  Each  member  shall  have  one 
vote  as  an  individual  and,  in  addition, 
shall  have  an  equal  share  of  the  vote  of 
the  district  represented  by  such  member 
and  such  district  vote  shall  be  computed 
by  the  Control  Committee  as  soon  as 
practical  after  the  beginning  of  each 
fiscal  period  on  either:  (1)  The  basis  of 
one  vote  for  each  25,000  boxes  (except 
2.500  boxes  for  Forelle  and  Seckel 
varieties)  of  the  average  quantity  of 
such  variety  produced  in  the  particular 
district  and  shipped  there  from  during 
the  immediately  preceding  three  fiscal 
periods  to  destinations  outside  the  State 
in  which  produced;  or  (2)  such  other 
basis  as  the  Control  Committee  may 
recommend  and  the  Secretary  may 
approve.  The  votes  so  allotted  to  a 
member  of  the  committee  may  be  cast 
by  such  member  on  each 
recommendation  relative  to  the  variety 
of  pears  on  which  such  votes  were 
computed. 


Revise  paragraphs  (c)  and  (d)  and  add 
a  new  paragraph  (e)  to  §  927.78  to  read: 

§927.78    Tarmlnatloa 

«        *        *        *        • 

(c)  The  Secretary  shall  terminate  the 
provisions  of  this  subpart  at  the  end  of 
any  fiscal  period  whenever  the 
Secretary  finds  that  such  termination  is 
favored  by  a  majority  of  the  growers  of 
pears  who,  during  such  fiscal  period, 
have  been  engaged  in  the  area  in  the 
production  of  pears  for  market: 
Provided,  That  such  majority  have 
produced  for  market  during  such  period 
more  than  50  percent  of  the  volume  of 
pears  produced  for  market  in  the  area. 
Such  termination  shall  be  effective  only 
if  announced  on  or  before  the  last  day  of 
the  then  current  fiscal  period. 

(d)  The  Secretary  shall  conduct  a 
referendum  within  every  six-year  period 
beginning  on  the  date  this  section 
becomes  effective,  to  ascertain  whether 
continuance  of  this  subpart  is  favored 
by  producers.  The  Secretary  may 
terminate  the  provisions  of  this  subpart 
at  the  end  of  any  fiscal  period  in  which 
the  Secretary  has  found  that 
continuance  of  this  subpart  is  not 
favored  by  producers  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  for  market  of  pears  in  the 
production  area:  Provided,  That 
termination  of  the  order  shall  be 
effective  only  if  announced  on  or  before 
the  last  day  of  the  then  current  fiscal 
period. 

(e)  The  provisions  of  this  part  shall,  in 
any  event,  terminate  whenever  the 
provisions  of  the  act  authorizing  them 
cease  to  be  in  effect. 

[FR  Doc.  86-13952  Filed  6-19-86:  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

[Dockat  No.  65-119] 

Bird  Quarantine  Facilities 

agency:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

action:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  regulations  concerning  the 
importation  of  birds  into  the  United 
States.  Specifically,  this  document 
proposes  to  amend  the  regulations  by 
extending  the  time  period  allowed  for 
certain  applicants  selected  for 
consideration  for  approval  of  privately- 
operated  bird  quarantine  facilities  in 
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Miami.  Florida,  to  establish  facilities 
that  meet  the  standards  for  approval. 
Following  the  April  1984  announcement 
of  openings,  litigation  concerning  the 
selection  of  such  applicants  put  the 
status  of  their  selection  in  doubt  for  an 
extended  period  of  time.  It  appears  that 
this  amendment  is  necessary  to  ensure 
that  such  applicants  are  given  a  fair 
opportunity  to  establish  privately- 
operated  bird  quarantine  facilities. 
DATE  Comments  must  be  received  on  or 
before  July  21, 1986. 

ADDRESS:  Written  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Thomas  O.  Gessel.  Director. 
Regulatory  Coordination  Staff,  APHIS, 
USDA.  Room  728,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
Comments  should  state  that  they  are  in 
response  to  docket  number  85-119. 
Written  comments  received  may  be 
inspected  at  Room  728  of  the  Federal 
Building  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORa«ATtON  CONTACT: 

Dr.  Samuel  S.  Richeson.  Import-Export 
Animals  and  Products  Staff.  VS.  APHIS, 
USDA,  Room  843.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
301-436-8172. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  92 
(referred  to  below  as  the  regulations) 
contain  provisions  concerning  the 
importation  of  birds  into  the  United 
States.  The  regulations  are  designed  to 
protect  the  poultry  industry  of  the 
United  States  from  exotic  Newcastle 
disease  and  other  communicable 
diseases  of  poultry.  Section  92.11(e) 
provides,  with  certain  exceptions,  that 
each  lot  of  pet  birds,  commercial  birds, 
zoological  birds,  or  research  birds 
imported  from  any  part  of  the  world 
shall  be  entered  at  certain  ports  and 
quarantined  at  a  United  States 
Department  of  Agriculture  quarantine 
facility  or  at  a  privately-operated 
quarantine  facility  approved  by  the 
Deputy  Administrator  for  Veterinary 
Services  (VS). 

The  regulations  in  S  92.11(0(5)  set 
forth  a  mechanism  for  selecting 
applicants  for  consideration  for 
approval  of  privately-operated  bird 
quarantine  facilities.  Applicants 
selected  for  consideration  for  approval 
are  notified  of  their  selection  by 
registered  or  certified  mail.  The 
regulations  currently  provide  that  such  a 
facility  must  meet  all  requirements 
contained  in  $  92.11  for  approval  of  the 
bird  quarantine  facility  within  18 
months  from  the  date  of  such 


notification.  These  requirements  include 
minimum  standards  concerning  location, 
construction,  sanitation,  security,  and 
operational  procedures. 

The  18-month  period  was  originally 
included  in  the  regulations  because  it 
has  been  anticipated  that  selected 
applicants  would  meet  all  requirements 
for  approval  of  quarantine  facilities 
within  a  short  period  of  time  and  that  an 
18-month  period  would  be  sufficient  for 
any  serious  apphcant  to  meet  all  of  the 
requirements. 

Because  of  a  unique  factual  situation, 
it  is  proposed  to  amend  the  regulations 
to  extend  the  time  period  for 
establishing  privately  operated  bird 
quarantine  facilities  for  certain 
apphcants  that  were  selected  for 
consideration  for  approval  of  bird 
quarantine  facilities  in  Miami,  Florida, 
as  a  result  of  the  April  18. 1984, 
announcement  of  openings  (49  FR  15244- 
15245).  After  the  selection  of  the 
applicants  for  consideration  for 
approval,  a  person  who  had  been  denied 
priority  status  sued  the  Department  in 
an  effort  to  be  awarded  priority  status 
for  consideration  for  approval  of  a  bird 
quarantine  facility  in  Miami.  The 
Department  advised  the  applicants  who 
had  been  selected  for  consideration  for 
approval  of  bird  quarantine  facilities  in 
Miami  that  their  status  could  be 
jeopardized,  depending  on  the  outcome 
of  the  lawsuit.  The  lawsuit  has  now 
been  resolved,  and  the  final  decision 
has  no  effect  on  the  applicants'  prior 
selection.  However,  since  the  lawsuit 
presented  the  possibility  that  applicants 
would  lose  their  opportunity  to  establish 
bird  quarantine  facilities  in  Miami,  two 
selected  applicants  did  not  take  action 
to  establish  quarantine  facilities  emd 
have  not  yet  completed  their  quarantine 
facilities.  Under  these  circumstances,  it 
appears  that  it  would  not  be  fair  to 
require  these  applicants  to  have  taken 
action  to  establish  privately-operated 
bird  quarantine  facilities  without 
notification  that  they  would  be  given 
adequate  time  to  accomplish  the  task. 
This  document  proposes  to  give  such 
notification  by  amending  the  regulations 
to  extend  such  time  period  an  additional 
9  months  from  the  date  of  publication  of 
a  final  rule. 

The  9-month  period  is  proposed  since 
the  status  of  affected  applicants  was 
placed  in  jeopardy  by  the  lawsuit 
referred  to  above  for  a  period  of 
approximately  9  months  and  the 
affected  applicants  have  requested  such 
a  9-month  extension. 

Executive  Order  12291  and  Re^lalory 
Flexibility  Act 

This  action  is  issued  in  conformance 
v>nth  Executive  Order  12291  and  has 


been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  action  would  not  have  a 
significant  effect  on  the  economy;  would 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  would  not  have  any 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

No  substantial  change  in  either  the 
number  of  birds  imported  into  the 
United  States  or  in  the  number  of 
persons  importing  birds  is  anticipated  as 
a  result  of  this  action. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports. 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  Part  92,  Title  9.  Code  of 
Federal  Regulations,  would  be  amended 
as  follows: 

1.  The  authority  citation  for  Part  92 
would  continue  to  read  as  set  forth 
below: 

Autliority:  7  U.S.C.  1622;  19  U.S.C.  1306;  21 
U.S.C.  102-105,  111.  134a,  134b,  134c,  134d. 
134f.  and  135:  7  CFR  2.17,  2.51,  and  371.2(d). 

2.  In  §  92.11,  the  second  sentence  of 
paragraph  (n(5)(vi)  would  be  revised  to 
read  as  follows: 

§  92. 11    Quarantine  requirements. 

***** 

(0  *  *  • 


(5)  •  •  * 

(vi)  *  *  *  As  a  condition  of  approval 
as  a  bird  quarantine  facility,  the  facility 
must  comply  with  the  requirements  set 
forth  in  this  section  within  18  months 
from  the  date  of  notification,  except 
that,  for  applicants  selected  for 
consideration  for  approval  of  bird 
quarantine  facilities  in  Miami,  Florida. 
as  a  result  of  the  announcement 
published  in  the  Federal  Register  on 
April  18. 1984  (49  FR  15244-15245)  who 
have  not  already  complied  with  the 
requirements  set  forth  in  the  section,  the 
facility  must  comply  with  such 
requirements  within  9  months  from  [date 
of  publication  of  a  final  rule].  •  *  * 
***** 

Done  at  Washington,  D.C..  this  13th  day  of 
June  1986. 
|.K.  AtweU, 

Deputy  Administrator,  Veterinary  Service. 
[FR  Doc.  8&-13953  Filed  6-19-86;  8:45  am] 
BIUJNO  COOC  9410O4-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30.  40.  50, 61. 70,  and  72 

Bankruptcy  Filing;  Notification 
Requirements 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  by  requiring  a  licensee  to 
notify  the  appropriate  Regional 
Administrator  of  the  NRC  in  the  event 
that  the  licensee  is  involved  in 
bankruptcy  proceedings.  The  proposed 
rule  is  necessary  because  a  licensee's 
severe  financial  conditions  could  affect 
its  ability  to  handle  licensed  radioactive 
material  and  the  NRC  must  be  notified 
so  that  appropriate  measures  to  protect 
the  public  health  and  safety  can  be 
taken. 

date:  Comment  period  expires  July  21, 
1986.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  assurance  of  consideration  is 
given  only  for  comments  received  on  or 
before  this  date. 

addresses:  Submit  written  comments 
to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Docketing  and 
Services  Branch.  Copies  of  comments 
received  may  be  examined  in  the 
Commission's  Public  Document  Room  at 
1717  H  Street  NW..  Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Cardile.  Office  of  Nuclear 


Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  telephone  (301)  443-7815. 
SUPPLEMENTARY  INFORMATION: 

Background 

Current  NRC  regulations  contain 
requirements  for  issuing  licenses  and  the 
terms  and  conditions  of  those  licenses 
concerning  design  of  facilities  and  use  of 
material.  A  licensee  who  is  experiencing 
severe  economic  hardship  may  not  be 
capable  of  carrying  out  licensed 
activities  in  a  manner  which  protects 
public  health  and  safety.  In  particular,  a 
licensee  involved  in  bankruptcy 
proceedings  can  have  problems  affecting 
payment  for  the  proper  handling  of 
licensed  radioactive  material  and  for  the 
decontamination  and  decommissioning 
of  the  licensed  facility  in  a  safe  manner. 
Improper  materials  handling  or 
decontamination  activities  can  result  in 
the  spread  of  contamination  throughout 
a  licensee's  facility  and  the  potential  for 
dispersion  of  contaminated  material 
offsite.  Financial  difficulties  also  can 
result  in  problems  affecting  the 
licensee's  waste  disposal  activities. 

Instances  have  occurred  in  which 
Ucensees  filed  for  bankruptcy  and  the 
NRC  has  not  been  aware  that  this  has 
happened.  NRC  inspectors  have  found, 
belatedly,  that  a  licensee  has  vacated 
property  and  abandoned  licensed 
material  or  has  been  unable  to 
decontaminate  its  facility  and  properly 
dispose  of  the  waste.  Sometimes  a 
significant  amoimt  of  time  elapsed 
before  the  NRC  learned  of  the 
bankruptcy.  During  this  time  the 
property  may  have  changed  hands  or 
been  abandoned,  perhaps  leaving 
licensed  material  unprotected  and 
leaving  radioactive  contamination  on 
the  site.  The  passage  of  time  permits  the 
possible  spread  of  contamination 
beyond  the  original  area  of  confinement 
and  makes  more  difficult  the 
government's  tasks  of  minimizing  the 
potential  risk  to  public  health  and  safety 
and  making  the  party  responsible  for  the 
presence  of  the  material,  the  licensee, 
perform  cleanup  operations.  In  some 
cases.  NRC  inspectors  have  found 
significant  amounts  of  radioactive 
contamination  present  at  licensee  sites 
and  the  potential  for  dispersal  of  the 
contaminated  material  offsite.  Because 
of  the  potential  risk  to  public  health  and 
safety  if  the  facilities  were  left  in  their 
as-found  condition,  it  was  necessary  for 
the  NRC  or  the  State  government  to  take 
protective  and  remedial  action  and  to 
expend  substantial  amounts  of  public 
funds  for  cleanup  of  the  facilities 
because  funds  of  the  bankrupt  licensee 
were  no  longer  available.  The  NRC 
should  be  notified  of  these  situations 


promptly,  before  they  become  more 
serious,  so  that  it  can  take  necessary 
actions  to  assure  that  the  health  and 
safety  of  the  public  is  protected. 
There  is  no  current  regulation 
requiring  licensees  to  notify  the  NRC  in 
cases  of  bankruptcy  filings.  Therefore, 
the  NRC  may  not  be  aware  of  a 
significant  financial  problem  for  a 
particular  licensee  and  thus  also  not  be 
aware  of  potential  public  health  and 
safety  problems. 

Discussion 

Under  the  proposed  regulations,  each 
licensee  would  be  required  to  notify  the 
appropriate  regional  office  of  the  NRC, 
in  writing,  in  the  event  of  the 
commencement  of  a  bankruptcy 
proceeding  involving  the  licensee. 
According  to  the  United  States  Code,  a 
bankruptcy  case  is  commenced  by  filing 
a  petition  with  a  court  by  or  against  a 
person  for  the  purpose  of  judging  that 
person  bankrupt.  The  licensee  would  be 
required  to  notify  the  NRC  or  any 
petition  (voluntary  or  involuntary)  filed 
under  Title  11  [Bankruptcy]  of  the  United 
States  Code  involving  the  licensee.  A 
filing  under  any  chapter  of  the 
Bankruptcy  Code  could  result  in 
potential  consequences  regarding  the 
licensee's  ability  to  handle  licensed 
material. 

Notifying  the  NRC  in  cases  of 
bankruptcy  would  alert  the  Commission 
so  that  it  may  deal  with  potential 
hazards  to  the  public  health  and  safety 
posed  by  a  licensee  that  does  not  have 
the  resources  to  properly  secure  the 
licensed  material  or  clean  up  possible 
contamination.  NRC  actions  may 
include  orders  to  modify  or  amend  a 
license  or  other  necessary  action  and 
could  include  limitations  on  licensed 
activity  which  would  only  permit  the 
storage  of  licensed  material.  The  NRC 
has  taken  these  actions  in  the  past  in 
similar  circumstances.  In  addition, 
prompt  notification  of  the  Commission 
would  allow  it  to  take  timely  and 
appropriate  action  in  a  bankruptcy 
proceeding  to  seek  to  have  available 
assets  of  ^e  licensee  applied  to  cover 
costs  of  site  cleanup  before  funds  are 
disbursed  and  become  unavailable  for 
cleanup. 

A  licensee  would  not  be  affected  by 
these  amendments  unless  and  until  a 
bankruptcy  petition  is  filed.  The 
proposed  rule  prescribes  the  specific 
action  that  a  licensee  would  be  required 
to  follow  at  that  time.  This  action 
includes  notifying  the  NRC  within  a 
certain  time  period  by  supplying  the 
information  specified. 

The  proposed  amendments  apply  to 
all  licenses  covered  by  10  CFR  Parts  30, 
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40.  50,  61,  70,  and  72.  This  includes 
byproduct,  source,  and  special  nuclear 
material  licensees,  as  well  as  production 
and  utilization  facility,  low-level  waste 
disposal  facility,  and  independent  spent 
fuel  storage  installation  licensees. 

Environmental  Impact 

Categorical  Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(3)(iii).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  regulation. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  paperwork 
requirements. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room.  1717 
H  Street  NW.  Washington,  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  Frank  Cardile.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC,  20555,  telephone  (301)  443-7815. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  would  amend  10  CFR 
Parts  30,  40.  50.  61,  70,  and  72  to  require 
that  licensees  notify  the  appropriate 
NRC  Regional  Office  in  the  event  of  the 
commencement  of  a  bankruptcy 
proceeding  involving  the  licensee  so  that 
NRC  is  aware  of  this  significant 
financial  problem  and  can  take 
necessary  actions  assuring  that  the 
health  and  safety  of  the  public  is 
protected.  Because  no  action  is  required 
of  a  licensee  by  these  amendments 
unless  and  until  a  bankruptcy  petition  is 
filed,  there  is  no  impact  from  this  rule 


unless  bankruptcy  filing  occurs.  Even  in 
the  event  of  bankruptcy,  the  impact  of 
this  rule  on  licensees  is  small  since  the 
United  States  Code  contains 
requirements  regarding  notification  of 
creditors  of  bankruptcy.  This  rule  would 
require  one  additional  notification.  In 
addition,  the  required  action  consists 
only  of  a  notification  by  mail  to  the 
NRC.  an  action  representing  less  than 
one-half  person-hour  of  effort.  The  net 
overall  cost  to  the  industry  is  negligible. 

Backfit  Analysis 

Backfit  Analysis  Factors 

10  CFR  50.109  (50  FR  38097)  requires 
that  an  analysis  be  performed  for 
backfits  which  the  Commission  seeks  to 
impose  on  power  reactor  licensees.  The 
proposed  amendment  requiring 
notification  of  bankruptcy  has  been 
analyzed  based  on  the  factors  listed  in 
10  CFR  50.109(c)  as  follows: 

(1)  The  objective  of  the  proposed 
amendment  is  for  NRC  to  have  means  in 
place  so  that  it  would  be  alerted  and 
would  have  the  opportimity  to  take 
necessary  action  to  deal  with  potential 
hazards  to  the  public  health  and  safety 
that  may  occur  at  a  facility  where  a 
licensee  is  involved  in  bankruptcy 
proceedings.  Although  the  likelihood  of 
utility  bankruptcy  is  small  and  in  most 
instances  NRC  would  be  aware  of  it 
occurring,  there  is  a  potential  that  NRC 
may  not  be  aware  of  a  particular 
bankruptcy  situation  involving  a 
licensee. 

(2)  The  proposed  amendment  would 
require  a  licensee  to  notify  the 
appropriate  regional  office  of  the  NRC. 
in  writing,  in  the  event  of  the 
commencement  of  a  bankruptcy 
proceeding  involving  the  licensee.  A 
licensee  would  not  be  affected  by  these 
amendments  unless  and  until  a 
bankruptcy  petition  is  filed. 

(3)  The  proposed  amendments  will 
improve  NRC's  inspection  and 
enforcement  capabilities  in  deahng 
promptly  with  the  potential  radiological 
consequences  of  a  licensee's  severe 
financial  problems  thus  providing  a 
benefit  in  protection  of  the  public  health 
and  safety.  In  addition,  although  the 
level  of  risk  to  the  public  is  small.  NRC's 
timely  involvement  can  result  in  some 
potential  reduction  in  the  risk  of 
radiation  exposure  by  reducing  the 
likelihood  that  improper  radioactive 
waste  handling  or  decontamination  will 
occur  at  a  facility  where  a  licensee  is 
involved  in  bankruptcy  proceedings. 

(4)  In  a  manner  similar  to  that 
described  in  (3)  above,  although  it  would 
be  small,  the  proposed  amendment  can 
result  in  some  reduction  in  risk  of 
radiological  exposure  of  facility 


employees  by  reducing  the  potential  for 
spread  of  contamination  in  the  facility 
and  resultant  occupational  exposure. 

(5)  The  proposed  amendment  imposes 
requirements  for  administrative 
procedure  action  only,  hence  there  is  no 
equipment  installation  cost,  no  facility 
downtime  cost,  and  no  cost  of 
construction  delay.  As  indicated  in  (2), 
there  is  no  action  required  of  a  licensee 
unless  and  until  a  bankruptcy  petition  is 
filed  and  hence  there  is  no  continuing 
cost  associated  with  the  backfit.  Even  in 
the  event  of  bankruptcy  the  cost  impact 
of  this  rule  is  negligible  because  the 
action  required,  namely  a  notice  listing 
the  location  and  date  of  the  bankruptcy 
filing  mailed  to  the  NRC  regional  office, 
is  minimal.  As  noted  in  (3)  and  (4) 
above,  timely  involvement  of  NRC  in  the 
situation  can  minimize  potential  for 
spread  of  contamination  in  the  facility 
and  therefore  also  minimize  added 
cleanup  costs  which  could  then  occur. 
This  reduction  in  cost  can  be  substantial 
compared  to  the  small  cost  associated 
with  the  notification,  resulting  in  net 
savings. 

(6)  The  proposed  amendment  is 
administrative  and  hence  has  no  safety 
impact  of  changing  plant  or  operational 
complexity. 

(7)  With  regard  to  the  resource  burden 
on  the  NRC.  no  NRC  activity  is 
necessary  unless  and  until  a  licensee 
submits  a  notification  to  the  NRC.  If  a 
notice  were  submitted,  the  amount  of 
time  spent  on  actually  reading  and 
docketing  of  the  notification  would  be 
minimal.  By  alerting  NRC  to  the 
situation,  this  rule  would  put  NRC  in  a 
better  reactive  mode  and  thereby  could 
reduce  NRC  staff  time  involved  in 
activities  such  as  necessary 
enforcement  actions  and  meetings  with 
a  concerned  public  regarding  a 
contaminated  facility.  This  reduction  in 
staff  time  could  be  significantly  greater 
than  that  spent  in  reading  and  docketing 
the  notification,  thus  resulting  in  a  net 
reduction  in  staff  resources. 

(8)  The  proposed  amendment  would 
apply  to  all  power  reactor  licensees 
independent  of  facility  type,  design,  and 
age. 

(9)  When  the  proposed  amendment  is 
made  effective,  it  would  be  a  fmal 
action. 

Backfit  Analysis  Determination 

Based  on  the  analysis  of  the  factors  as 
presented  above  the  Commission  has 
determined  that  this  proposed  rule  does 
not  meet  the  backfitting  requirements  of 
10  CFR  50.109(a)(3)  namely  that  there  be 
a  substantial  increase  in  overall 
protection  of  public  health  and  safety. 
However,  the  proposed  rule  is  not 


intended  to  provide  a  substantial 
increase  in  overall  protection  but  is 
considered  justifiable  and  warranted  to 
prevent  a  decrease  in  the  level  of 
protection  considered  available  under 
current  regulatims.  In  addition,  the  rule 
is  considered  to  save  resources  in 
bankruptcy  circumstances.  The 
Commission  proposes  to  promulgate  the 
proposed  rule  for  the  following  reasons: 
(1)  'There  is  some,  albeit  small,  potential 
for  reduction  in  public  and  occupational 
exposure;  (2)  the  action  required  by  this 
rule  is  administrative,  resulting  in  no 
installation,  downtime,  or  construction 
costs  and  no  e^ect  on  plant  or 
operational  complexity;  (3)  the  burden 
on  industry  and  NRC  is  minimal  and  in 
fact  the  proposed  action  would  probably 
result  in  a  net  reduction  in  NRC  resource 
expenditures;  and  (4)  the  proposed 
action  is  justified  for  non-power  reactor 
and  materials  facilities  based  on  an 
assessment  of  the  costs  and  benefits  in 
the  Regulatory  Analysis  (Section  6.0). 
and  imposing  it  for  reactor  plants  also 
would  provide  for  consistency  in  the 
regulations. 

List  of  Subjects 

10  CFR  Part  30 

Byproduct  material.  Government 
contracts.  Intergovernmental  relations, 
Isotopes,  Nuclear  materials.  Penalty. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  40 

Government  contracts.  Hazardous 
materials — transportation.  Nuclear 
materials.  Penalty,  Reporting  and 
recordkeeping  requirements.  Source 
material.  Uranium. 

10  CFR  Part  50 

Antitrust.  Classified  information.  Fire 
prevention,  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalty, 
Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  61 

Low-level  waste,  Nuclear  materials. 
Penalty,  Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

10  CFR  Part  70 

Hazardous  materials — transportation. 
Nuclear  materials.  Packaging  and 
containers.  Penalty.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements,  Scientific  equipment. 
Security  measures.  Special  nuclear 
materials. 


10  CFR  Pari  72 

Manpower  training  programs.  Nuclear 
materials,  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements,  Security  measures.  Spent 
fuel. 

Proposed  rulemaking 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Parts  30.  40.  50. 
61,  70,  and  72. 

PART  30— lltM.ES  OF  GENERAL 
APPLICABILITY  OF  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sections  Bl.  82. 161. 1«2. 163. 186. 
68  Stat.  935.  948.  953.  954.  955,  aa  amended, 
sec.  234.  8S  Stat.  444.  as  amended  (42  US.C. 
2111.  2112,  2201,  2232,  2236,  2282);  •ecs.  201. 
as  amended,  202,  206,  88  Stat.  1242.  as 
amended  1244, 1246  (42  U.S.C.  5841.  5442, 
5846). 

Section  30.7  also  issued  under  Pub.  L  9&- 
601.  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  30.34(b)  also  issued  under  sec.  184.  68 
Stat.  954,  as  amended  (42  U.S.C.  2234). 
Section  30.B1  also  issued  under  sec.  187,  68 
Stat.  (42  U.&C.  Z237). 

For  purposes  of  sec.  223.  68  Stat.  958.  as 
amended  (42  U.S.C.  2273):  \\  30.3.  30.34(b) 
and  (c),  30,41(a)  and  (c),  and  30.53  are  issued 
under  sec  161b,  68  Stat,  948.  as  amended  (42 
U.S.C.  2201(b)):  and  |S  30.36.  30.51.  3a52. 
30.55,  and  30.56(b)  and  (c)  are  issued  under 
sec.  16ia  68  Stat  950,  as  amended  (42  U.S.C. 
2201(0)). 

2.  Section  3a34  is  amended  by  adding 
a  new  paragraph  (h)  to  read  as  follows: 

S  30.34    Terms  and  condMons  of  Noenses. 

***** 

(h)(1)  Each  licensee  shall  notify  the 
appropriate  NRC  Regional 
Administratror,  in  writing,  immediately 
following  the  filing  of  a  voluntary  or 
involuntary  petition  for  bankruptcy 
under  any  Chapters  of  Title  11 
(Bankruptcy]  of  the  United  States  Code 
by  or  against: 

(i)  A  licensee: 

(ii)  An  entity  (as  that  term  is  defined 
in  11  U^.C  S  101(14])  controlling  a 
licensee  or  listing  the  license  or  licensee 
as  property  of  the  estate;  or 

(iii)  An  affiliate  (as  that  term  is 
defined  in  11  U.S.C.  $  101(2)]  of  the 
licensee. 

(2]  This  notification  must  indicate: 

(i)  The  bankruptcy  court  in  which  the 
petition  for  bankruptcy  was  filed;  and 


(ii)  The  date  of  the  filing  of  the 
petition. 

PARRT  40— DOMESTIC  UCENSING  OF 
SOURCE  MATERIAL 

3.  The  authority  citation  for  Pan  40 
continues  to  read  as  follows: 

Authority:  Sees.  62,  63,  64.  65.  81, 161, 18Z, 
183, 186.  66  Stat.  932.  933.  935.  948,  953.  954, 
955,  as  amended,  sees.  lle(2).  83,  84.  Pub.  L. 
95-604,  92  Stat.  3033.  as  amended,  3039.  sec. 
234,  83  Stat.  444.  as  amended  (42  U.S.C. 
2014(e)(2).  2092,  2093.  2094.  2095,  2111.  2113. 
2114,  2201,  2232,  2233,  2236.  2282).  sec.  274 
Pub.  L  S2-373,  73  Stat.  688  [42  U.S.C.  2021): 
sees.  201,  as  amended,  202.  206,  88  Stat.  1242, 
as  amended,  1244, 1246  (42  U.S.C.  5641.  5M2, 
5846):  sec.  275,  92  Stat.  3021.  as  amended  by 
Pub.  L  97-415,  96  Stat.  2067  (42  U.S.C.  2022). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  sec.  122, 68 
Stat.  939  (42  U.S.C.  2152).  Section  40.46  also 
issued  under  sec.  184, 68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187,  68  Stat.  955  (42  U.S.C. 
2237). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2Z73).  §|  40.3,  40.25(d) 
(l)-{3),  40.35  (a}-{d).  40.41  (b)  and  (c).  40.46. 
40.51  (a)  and  (c);  and  40.63  are  issued  under 
sec.  161b,  68  Stat.  948.  as  amended  (42  U.S.C. 
2201(b));  and  §!  40.25  (c)  and  (d)  (3)  and  (4). 
40.26(c)(2),  40.35(e),  40.42,  40.61,  40.62,  40.64 
and  40.65  are  issued  under  sec.  161o,  68  Stat. 
950,  as  amended  (42  U.S.C.  2201(o)). 

4.  Section  40.41  is  amended  by  adding 
a  new  paragraph  (f)  to  read  as  follows: 

§  40.41    Terms  and  conditions  of  licenses. 
***** 

(f)(1)  Each  licensee  shall  notify  the 
appropriate  NRC  Regional 
Administrator,  in  writing,  immediately 
following  the  filing  of  a  voluntary  or 
involuntary  petition  for  bankruptcy 
under  any  Chapters  of  Title  11 
(Bankruptcy)  of  the  United  States  Code 
by  or  against: 

(i)  A  licensee; 

(ii)  An  entity  (as  that  term  is  defined 
in  11  U.S.C  §  101(14))  controlling  a 
licensee  or  listing  the  license  or  licensee 
as  property  of  the  estate;  or 

(iii)  An  affiliate  (as  the  term  is  defined 
in  11  U.S.C.  S  101(2))  of  the  licensee. 

(2)  This  notification  must  indicate: 

(i)  Hie  bankruptcy  court  in  which  the 
petition  for  bankruptcy  was  filed;  and 

(ii)  The  date  of  the  filing  of  the 
petition. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTIUZATtON 
FACILITIES 

5.  The  authority  citation  for  Part  SO  is 
revised  to  read  as  follows: 

Authority:  Sees.  102. 103. 104, 105, 161. 182. 
183, 188, 189,  68  Stat.  938,  937,  938,  948,  953, 
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954,  955.  956,  as  amended  sec.  234,  83  Stat. 
1244.  as  amended  (42  U.S.C  2132,  2133,  2134, 
2135.  2201,  2232,  2233.  2236.  2239);  sees.  201, 
as  amended,  202.  206,  88  Stat.  1242,  as 
amended  1244, 1246  (42  U.S.C  5841,  5842. 
5846). 

Section  5a7  also  issued  under  Pub.  L  95- 
eOl,  sec  la  92  Stat.  2951  (42  U.S.C  5851). 
Section  50.10  also  issued  under  sees.  101. 185. 
68  Stat.  936,  955.  as  amended  (42  U.S.C  2131, 
2235);  sec.  102,  Pub.  L  91-190.  83  Stat.  853  (42 
U.aC  4332).  Sections  50.23,  50.35  50.55.  5a58 
also  issued  under  sec.  185,  68  Stat.  955  (42 
U.S.C  2235).  Sections  50.33a,  50.55a.  and 
Appendix  Q  also  issued  under  sec  102,  Pub. 
L  91-19a  83  Stat.  853  (42  U.S.C  4332). 
Sections  50.34,  and  50.54  also  issued  under 
sec.  204.  88  Stat  1245  (42  U.S.C  5844). 
Sections  50.58,  50.91.  and  50.92  also  issued 
under  Pub.  L  97-415,  96  Stat.  2073  (42  U.S.C 
2133,  2239).  Section  50.78  also  issued  under 
sec.  12Z  68  Stat.  939  (42  U.S.C  2152).  Sections 
50.80-50-61  also  issued  under  sec.  184,  68 
Stat.  954.  as  amended  (42  U.S.C  2234). 
Section  50.103  also  issued  under  sec.  108,  68 
Stat.  939.  as  amended  (42  U.S.C.  2138). 
Appendix  F  also  issued  under  sec.  187,  68 
Stat.  955  (42  U.S.C  2237). 

For  the  purposes  of  sec  223. 68  Stat.  958,  as 
amended  (42  U.S.C  2273);  H  50.10  (a),  (b), 
and  (c),  50.44.  50.46.  50.48,  50.54,  and  50.80(a] 
are  issued  under  sec  161b,  68  Stat.  948,  as 
amended  (42  U.S.C  2201(b));  SS  50.10  (b)  and 
(c)  and  50.54  are  issued  under  sec  161i.  68 
Stat.  949,  as  amended  (42  U.S.C  2201(i));  and 
{S  50.55(e),  50.59(b),  50.70.  50.71,  50.72.  and 
50.78  are  issued  under  sec.  161o.  68  Stat.  9Sa 
as  amended  (42  U.S.C  2201(o)). 

6.  Section  50.54  is  amended  by  adding 
a  new  paragraph  (cc]  to  read  as  follows: 

950.54    Condraons  Of  lic«ns«s. 

(cc)(l)  Each  licensee  shall  notify  the 
appropriate  NRC  Regional 
Administrator,  in  writing,  immediately 
following  the  filing  of  a  voluntary  or 
involuntary  petition  for  bankruptcy 
under  any  Chapters  of  Title  11 
(Bankruptcy)  of  the  United  States  Code 
by  or  against: 

(i)  A  licensee; 

(ii)  An  entity  (as  that  term  is  defined 
in  11  U.S.C.  101(14))  controlling  a 
licensee  or  listing  the  license  or  licensee 
as  propeiiy  of  the  estate;  or 

(iii)  An  affiliate  (as  that  term  is 
defined  in  11  U.S.C.  101(2))  of  the 
licensee. 

(2)  This  notification  must  indicate: 

(i)  The  bankruptcy  court  in  which  the 
petition  for  bankruptcy  was  filed;  and 

(ii)  The  date  of  the  filing  of  the 
petition. 

PART  61— UCENSINQ 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

7.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Sees.  53.  57,  62.  63,  65.  81, 161. 
182. 183,  68  Stat.  93a  932,  933,  935,  948,  953. 


954,  as  amended  (42  U.S.C  2073.  2077,  2092. 
2093,  2095,  2111,  2201.  2232.  2233);  sees.  202. 
206,  88  Stat.  1244, 1246  (42  U.S.C  5642.  5846); 
sees.  10  and  14.  Pub.  L  95-601.  92  Stat  2951 
(42  U.S.C  2021a  and  5851). 

For  the  purposes  of  sec  223.  68  Stat.  958,  as 
amended  (42  U.S.C  2273);  Tables  1  and  2, 
SS  61.3,  61.24.  61.25,  61,27(a),  61.41  through 
61.43,  61.52.  61.53,  61.55.  61,56,  and  61.61 
through  61.63  issued  under  sec.  lOlb,  68  Stat. 
946,  as  amended  (42  U.S.C.  2201(b);  55  61.10 
through  61.16  61.24,  and  61.80  issued  under 
sec  1610,  68  Stat.  950,  as  amended  (42  U.S.C 
2201(0)). 

8.  Section  61.24  is  amended  by  adding 
a  new  paragraph  (k)  to  read  as  follows: 

S  61.24    Conditions  of  Uconse*. 
*        •        •        *        • 

(k)(l)  Each  licensee  shall  notify  the 
appropriate  NRC  Regional 
Administrator,  in  writing,  immediately 
following  the  filing  of  a  voluntary  or 
involuntary  petition  for  bankruptcy 
under  any  Chapters  of  Title  11 
(Bankruptcy)  of  the  United  States  Code 
by  or  against: 

(i)  A  licensee; 

(ii)  An  entity  (as  that  term  is  defined 
in  11  U.S.C.  101(14))  controlling  a 
licensee  or  listing  the  license  or  licensee 
as  property  of  the  estate;  or 

(iii)  An  affiliate  (as  that  term  is 
defined  in  11  U.S.C.  101(2))  of  the 
licensee. 

(2)  This  notification  must  indicate: 

(i)  The  bankruptcy  court  in  which  the 
petition  for  bankruptcy  was  filed;  and 

(ii)  The  date  of  the  filing  of  the 
petition. 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

9.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53. 161. 182. 183.  68 
Stat  929,  930,  948,  953,  954,  as  amended,  sec. 
234,  83  Stat.  444.  as  amended.  (42  U.S.C  2071. 
2073.  2201,  2232,  2233,  2282):  sees.  201.  as 
amended,  202.  204.  206.  88  Stat  1242.  as 
amended,  1244, 1245, 1246  (42  U.S.C.  5841. 
5842.  5845.  5846). 

Section  70.7  also  issued  under  Pub.  L  95- 
601,  sec.  10.  92  Stat.  2951  (42  U.S.C  5851). 
Section  70.21(g]  also  issued  under  sec.  122,  68 
Stat.  939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d.  Pub.  L  93-377,  88  Stat 
475  (42  U.S.C.  2077).  Sections  70.36  and  70.44 
also  issued  under  sec.  184,  68  Stat.  954.  as 
amended  (42  U.S.C.  2234).  Section  70.61  also 
issued  under  sees.  186, 187. 68  Stat.  955  (42 
U.S.C.  2236,  2237).  Section  70.62  also  issued 
imder  sec  108,  68  Stat  939,  as  amended  (42 
U.S.C.  2138). 

For  the  purposes  of  sec  223.  68  Stat  958,  as 
amended  (42  U.S.C  2273);  SS  70.3,  70.19(c). 
70.21(c),  70.22(a).  (b).  (d)-{k).  70.24  (a)  and  (b). 
70.32(a)  (3).  (5),  (6).  (d).  and  (i).  70.36.  70.39  (b) 
and  (c).  70.41(a).  70.42  (a)  and  (c),  70.56.  70.57 
(b),  (c),  and  (d),  70.58  (a}-{g)(3),  and  (h)-{j)  are 
issued  under  sec.  161b.  68  Stat.  946,  as 
amended  (42  U.S.C.  2201(b));  SS  70.7.  7a20a 


(a)  and  (d).  70.20b  (c),  and  (e),  70.21(c). 
70.24(b),  70.32  (a)(6),  (c).  (d).  (e).  and  (g),  70.36, 
70.51  (c)-{g),  70.56.  70.57  (b)  and  (d),  and  70.58 
(a)-{g](3)  and  (h)-{j)  are  issued  under  sec 
161i.  68  Stat.  949.  as  amended  (42  U.S.C. 
2201(i);  and  S  S  70.20b  (d)  and  (e).  70.38,  70.51 

(b)  and  (i).  70.52.  70.53,  70.54.  70.55,  70.58 
{g)(4),  (k).  and  (1),  70.59,  and  70.60  (b)  and  (c) 
are  issued  under  sec.  161o,  68  Stat  950,  as 
amended  (42  U.S.C.  2201{o)). 

10.  Section  70.32  is  amended  by 
adding  a  new  paragraph  (a)(9)  to  read  as 
follows: 

9  70.32    Conditions  of  licsnsss. 

(a)  Each  license  shall  contain  and  be 
subject  to  the  following  conditions: 
•        *        •        •        • 

(9){i)  Each  licensee  shall  notify  the 
appropriate  NRC  Regional 
Administrator,  in  writing,  immediately 
following  the  filing  of  a  voluntary  or 
involuntary  petition  for  bankruptcy 
under  any  Chapters  of  Title  11 
(Bankruptcy)  of  the  United  States  Code 
by  or  against: 

(A)  A  licensee; 

(B)  An  entity  (as  term  is  defined  in  11 
U.S.C.  S  101(14))  controlling  a  licensee 
or  listing  the  license  or  licensee  as 
property  of  the  estate;  or 

(C)  An  affiliate  (as  that  term  is 
defined  in  11  U.S.C.  S  101(2))  of  the 
licensee. 

(ii)  This  notification  must  indicate: 

(A)  The  bankruptcy  court  in  which  the 
petition  for  bankruptcy  was  filed;  and 

(B)  The  date  of  the  filing  of  the 
petition. 
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PART  72— UCENSING 
REQUIREMENTS  FOR  THE  STORAGE 
OF  SPENT  FUEL  IN  AN  INDEPENDENT 
SPENT  FUEL  STORAGE 
INSTALLATION  (ISFSI) 

1.  The  authority  citation  for  Part  72  is 
revised  to  read  as  follows: 

Authority:  Sees.  51.  53.  57.  62.  63.  65.  69.  81. 
161, 182, 183, 184, 186, 187.  68  Stat.  929,  93a 
932,  933,  934.  935.  948,  953,  954.  955,  as 
amended,  sec  234,  83  Stat  444,  as  amended 
(42  U.S.C  2071.  2073,  2077,  2092,  2093,  2095, 
2099,  2111,  2201,  2232,  2233,  2234.  2236,  2237. 
2282);  sec.  274,  Pub.  L  88-273,  73  Stat.  688,  as 
amended  (42  U.S.C.  2021):  sees.  201,  202,  206, 
88  Stat  1242, 1244. 1246,  as  amended  (42 
U.S.C.  5841,  5842.  5846);  Pub.  L  95-601,  sec 
la  92  Stat.  2951  (42  U.S.C  5851);  sec.  102. 
Pub.  L  91-190,  83  Stat  853  (42  U.S.C  4332). 

Section  72.34  also  issued  under  sec  189. 68 
Stat.  955  (42  U.S.C  2239);  sec  134.  Pub.  L  97- 
425,  96  Stat.  2230  (42  U.S.C  10154). 

2.  Section  72.33  is  amended  by  adding 
a  new  paragraph  (b)(6)  to  read  as 
follows: 

S72.33    Ucsnss conditions. 


(b)  Every  license  issued  under  this 
Part  shall  be  subject  to  the  following 
conditions,  even  if  they  are  not 
explicitly  stated  herein: 

***** 

(6)(i)  Each  licensee  shall  notify  the 
appropriate  NRC  Regional 
Administrator,  in  writing,  immediately 
foHowing  the  filing  of  a  voluntary  or 
involuntary  petition  for  bankruptcy 
under  any  Chapters  of  Title  11 
(Bankruptcy)  of  the  United  States  Code 
by  or  against: 

(A)  A  licensee. 

(B)  An  entity  (as  that  term  is  defined 
in  11  U.S.C  §  101(14))  controlling  a 
license  or  licensee  as  property  of  the 
estate;  or 

(C)  An  affiliate  (as  that  term  is 
defined  in  11  U.S.C.  $  101(2))  of  the 
licensee. 

(ii)  This  notification  must  indicate: 

(A)  The  bankruptcy  court  in  which  the 
petition  for  bankruptcy  was  filed;  and 

(B)  The  date  of  the  filing  of  the 

petition. 
***** 

Dated  at  Bethesda.  Maryland  this  9th  day 
oflune.  1986 

For  the  Nuclear  Regulatory  Commission. 
Victor  Slello.  )r.. 

Executive  Director  for  Operations. 
jFR  Doc.  86-13998  Filed  6-19-66;  6:45  am] 
BILLING  CODE  7590-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  65 
[A-5-FRL-3034-8) 

Proposed  Delayed  Compliance  Order 
for  General  Motors  Corporation,  Truck 
and  Bus  Group 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Proposed  rulemaking. 

summary:  The  USEPA  proposes  to 
approve  a  Delayed  Compliance  Order 
(DCO)  issued  by  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  to  the  General  Motors 
Corporation  for  its  plants  located  at  660 
South  Boulevard,  East;  820  South 
Opdyke  Road;  and  275  Franklin 
Boulevard  in  Pontiac,  Michigan.  The 
Order  requires  the  company  to  bring 
volatile  organic  compound  (VOC) 
emissions  from  its  plants  into 
compliance  with  the  limits  established 
by  the  Michigan  Administrative  Code 
1980  AACS.  R336.1621.  which  is  part  of 
the  federally  approved  Michigan  State 
Implementation  Plan  (SIP). 


DATE:  Written  comments  must  be 
received  on  or  before  July  21. 1986. 
ADDRESSES:  Copies  of  the  State  order, 
supporting  materials,  and  public 
comments  received  in  response  to  this 
rulemaking  are  available  for  inspection 
at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Branch  (5AR-26),  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604. 

Comments  on  this  proposed  action 
should  be  addressed  to:  Gary  Gulezian. 
Chief,  Regulatory  Analysis  Section,  Air 
and  Radiation  Branch  (5AR-26),  VJS. 
Environmental  Protection  Agency. 
Region  V.  230  South  Dearborn  Street 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT 
Lars  Johnson.  Air  Compliance  Branch 
(5AC-26).  U.S.  Environmental  Protection 
Agency.  Region  V,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604.  (312)  886- 
6315. 
SUPPLEMENTARY  INFORMATION:  On  )uly 

2, 1985,  the  MDNR  submitted  to  USEPA 
for  review  and  approval  a  DCO  which  it 
had  issued  to  General  Motors 
Corporation,  Truck  and  Bus  Group  for 
its  plants  located  in  Pontiac,  Michigan. 
The  Order  under  consideration 
addresses  the  emission  of  VOCs  from 
two  small  parts  coating  operations  and  a 
maintenance  coating  operation  at  Plant 
1;  the  small  parts  dip  prime  operation, 
instrument  panel  and  blackout 
topcoating  operations,  and  spray  prime 
operation  at  Plant  2;  the  chassis  coating 
operation,  the  side  panel  coating 
operation,  and  the  repair  coating 
operation  at  Plant  4;  and  the  medium- 
duty  truck,  sheet  metal,  wheel,  and 
small  parts  enamel  topcoating 
operations  at  Plant  6.  These  emissions 
are  subject  to  Michigan  Administrative 
Code  1980  AACS.  R336.1621,  which  is 
part  of  the  federally  approved  Michigan 
SIP.  The  Order  requires  final  compliance 
by  December  31, 1986.  The  company  has 
agreed  to  the  terms  of  the  Order  and  has 
agreed  to  meet  the  increments 
established  in  the  Order.  USEPA 
evaluated  the  Order  using  criteria  set 
forth  in  section  113(d)  of  the  Clean  Air 
Act  (the  Act),  and  in  an  April  26, 1983, 
memorandum  from  Kathleen  M.  Bennett, 
then  Assistant  Administrator  for  Air, 
Noise  and  Radiation,  and  determined 
that  it  meets  all  requirements  as  shown 
below: 

1.  The  Order  must  provide  for  final 
compliance  with  the  requirements  of  flie 
applicable  implementation  plan  as 
expeditiously  as  practicable,  but  no 
later  than  July  1. 1979.  or  3  years  after 
the  date  for  final  compliance  specified 
in  the  SIP.  whichever  is  later.  The 
emission  sources  addressed  in  the  Order 


are  all  subject  to  Michigan  Air  Pollution 
Control  Commission  (MAPCC)  Rule 
336.1621,  which  has  a  final  compliance 
date  of  December  31. 1983.  The  latest 
compliance  date  in  the  Order  is 
December  31. 1986,  satisfying  this  first 
requirement. 

2.  The  Order  must  include  reasonable 
requirements  for  monitoring  and 
reporting.This  criterion  is  met  by  the 
Order,  which  requires  quarterly  reports 
demonstrating  complance  with  the 
provisions  contained  in  it. 

3.  The  Order  must  include  reasonable 
and  practicable  interim  controls.  The 
Order  contains  interim  VOC  emission 
limits. 

4.  The  Order  must  include  a  finding 
that  the  source  is  currently  unable  to 
comply  with  the  SIP  requirements.  The 
Order  contains  such  a  finding. 

5.  Notice  and  opportunity  for  public 
hearing  must  be  provided.  Public 
hearings  were  held  on  July  23. 1984.  and 
January  15, 1985. 

6.  The  Order  must  include  a  schedule 
for  compliance.  The  Order  includes 
schedules  for  some  emission  sources 
which  contain  increments  of  progress,  as 
specified  in  40  CFR  Section  51.1(q),  and 
calls  for  immediate  compliance  for  other 
sources. 

7.  If  the  Order  is  for  a  major  source,  it 
must  notify  the  source  of  its  possible 
liability  for  noncompliance  penalties 
under  Section  120  of  the  Act.  This  is 
provided  for  in  the  Order. 

Because  this  Order  has  been  issued  to 
a  major  source  of  VOC  emissions  and 
permits  a  delay  in  comphance  with  the 
applicable  regulations,  it  must  be 
approved  by  USEPA  before  it  becomes 
effective  as  a  DCO  under  section  113(b) 
of  the  Act  If  the  Order  is  approved  by 
USEPA.  source  compliance  with  its 
terms  would  preclude  Federal 
enforcement  action  under  section  113(b) 
of  the  Act  against  the  source  for 
violations  of  the  regulations  covered  by 
the  Order  diuing  the  period  the  Order  is 
in  effect.  Enforcement  against  &e  source 
under  the  citizen  suit  provision  of  the 
Act  (section  304)  would  be  similarly 
precluded.  If  approved,  the  Order  would 
constitute  an  addition  to  the  Michigan 
SIP.  However,  source  compliance  with 
the  Order  will  not  preclude  assessment 
of  any  noncompliance  penalties  under 
section  120  of  the  Act.  unless  the  source 
is  otherwise  entitled  to  an  exemption 
under  section  120(a)(2)(B)  or  (C). 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  Order.  Written  comments 
received  by  the  date  specified  above 
will  be  considered  in  determining 
whether  USEPA  may  approve  the  Order. 
After  the  public  comment  period,  the 
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Administrator  of  USEPA  will  publish  in 
the  Federal  Register  the  Agency's  final 
action  on  the  Order  in  40  CFR  Part  65. 

List  of  Subjects  in  40  CFR  Part  85 

Air  pollution  control. 
Authority.— «2  U.S.C  7401-7642. 

Dated:  |une  11th.  1986. 
ValdM  V.  Adwnku*. 
Regional  Administrator. 
[FR  Doc.  86-13974  Filed  6-19-86;  8:45  am] 

eaiJNQ  COOC  MMMO-M 

FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  S10,  580,  arKf  582 
,  [Docket  Na  ae-iai 

Anti-RelMting  Certification  by  Those 
Engaged  in  the  Foreign  Commerce  of 
the  United  States 

AQENCy:  Federal  Maritime  Commission. 
action:  Proposed  rule:  notice  of 
availability  of  finding  of  no  significant 
impact 

summary:  The  Federal  Maritime 
Commission's  Office  of  Special  Studies 
has  determined  that  the  proposed  rule 
pubhshed  on  May  15, 1986  [51  FR  17754], 
will  not,  if  adopted,  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1969  and 
the  preparation  of  an  environmental 
impact  statement  is  not  required. 
DATC  The  Finding  of  No  Significant 
impact  will  become  final  unless  a 
petition  for  review  is  filed  pursuant  to  46 
CFR  504.8(b). 

ADDRESS:  Submit  petition(s)  for  review 
of  the  finding  to:  John  Robert  Ewers, 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street,  NW., 
Washington,  IX:  20573. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Drew,  Director,  Bureau  of 
Tariffs,  Federal  Maritime  Commission, 
1100  L  Street,  NW.,  Washington,  DC 
20573,  (202)  523-5796. 
SUPPLEMENTARY  INFORMATKNl: 

Availability  of  Fmding  of  No  Significant 
Impact 

Upon  completion  of  an  environmental 
assessment,  the  Federal  Maritime 
Commission's  Office  of  Special  Studies 
has  determined  that  Docket  No.  86-19 
will  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1960, 42  U.S.C  section  4321 
et  aeq.,  and  the  preparation  of  an 


environmental  impact  statement  is  not 
required. 

The  Commission  proposed  to  amend 
its  rules  governing  the  filing  of  anti- 
rebating  certificates  in  the  U.S.  foreign 
commerce.  The  purpose  of  the  proposed 
rule  is,  among  other  things,  to  establish 
uniform  application  of  anti-rebating 
rules  for  common  carriers  and  freight 
forwarders,  and  provide  that  companies 
which  function  in  more  than  one 
capacity  need  file  only  one  anti-rebating 
certificate. 

This  Finding  of  No  Significant  Impact 
(FONSI)  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR 
504.6(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
upon  request  from  the  Office  of  the 
Secretary,  Room  11101,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  telephone  (202)  523-5725. 

By  the  Commission. 
|ohn  Robert  Ewers, 
Secretary. 
[FR  Doc.  86-13681  Filed  6-19-86;  8:45  am] 

■MJJNQ  COOE  (TSO-OI-H 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Ch.  X 

[Ex  Parte  Na  445  (Sub-2)] 

Intramodal  Competition  Proportional 
Rates;  Petition  Denied 

agency:  Interstate  Commerce 

Conunission. 

action:  Petition  for  rulemaking  denied. 

SUMMARY:  Petitions  requesting  the 
Commission  to  institute  a  rulemaking 
and  to  adopt  a  rule  requiring  railroads  to 
publish  proportional  rates  on  demand  of 
shippers  or  connecting  carriers  are 
denied.  In  Ex  Parte  No.  445  (Sub-No.  1), 
Intramodal  Rail  Competition,  1 1.C.C.  2d 
822  (1985),  (Intramodal).  the  Commission 
specifically  declined  to  mandate 
proportional  rates,  as  such  a 
requirement  might  confiict  with  other 
competitive  access  measures  adopted  in 
that  proceeding.  Fiuiher,  the  proposed 
rule  is  inconsistent  with  the  Staggers 
Act's  focus  that  we  control  railroad 
pricing  only  when  competition  is 
ineffective.  Finally,  the  proposed  rule  is 
unnecessary  as  a  predicate  for  any 
legislation  that  the  Conunission  might 
recommend. 
EFFECTTVE  DATE  June  2a  1986. 


FOR  FURTMER  INFORMATION  CONTACT: 

Donald  Shaw  (202)  275-7972 

or 
Joseph  Lynch  (202)  275-6441. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decisions,  write  to  T.S. 
InfoSystems,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area),  or  toll-free  (800) 
424-5403.. 

This  action  does  not  significantly 
affect  the  quality  of  the  human 
environment  or  energy  conservation. 

Decided:  May  29, 1986. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley.  Commissioner 
Lamboley  dissented  with  a  separate 
expression. 
NoreU  R.  McGee. 
Acting  Secretary. 

[FR  Doc.  8&-139eO  Filed  6-19-88;  8:45  amj 
BHJJNOCOOE  703S-01-M 

49  CFR  Ch.  X 

[Ex  Parte  No.  MC-178  (Sul>-1)l 

Petition  for  Investigation  of  Insurance 
Surcharges 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Extension  of  time  to  file 

comments  to  notice  of  proposed 

rulemaking.  


summary:  This  proceeding  is  meant  to 
determine  whether  carriers  should  be 
prohibited  from  excluding  revenues 
earned  under  insurance-related 
surcharges  from  computation  of  gross 
revenues.  We  instituted  this  rulemaking 
and  requested  that  comments  be  filed  by 
June  18, 1986,  in  a  notice  published  on 
May  19, 1986  (51  FR  18346).  For  good 
cause  shown,  we  will  grant  a  45-day 
extension  of  time  to  file  comments  as 
requested  by  the  American  Trucking 
Associations,  Inc.  This  will  permit  their 
members  time  to  discuss  and  determine 
the  practical  effects  on  the  proposed 
rule,  to  conduct  whatever  studies  are 
necessary,  and  to  submit  complete 
comments.  The  extension  will  also 
permit  the  Owner-Operators 
Independent  Drivers  Association  of 
America,  Inc.  (who  requested  a  30-day 
extension)  to  contact  as  many  of  its 
owner-operator  members  as  possible  so 
that  they  can  submit  their  individual 
views. 

dates:  Comments  must  be  filed  by 
August  4, 1986. 
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FOR  further  information  CONTACT: 

Mark  S.  Shaffer,  (202)  275-7691,  or  Louis 
E.  Gitomer,  (202)  275-7691. 

Decided:  June  13, 1986. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley. 
Norata  R.  McCes, 
Acting  Secretary. 
(FR  Doc.  86-13959  Filed  6-19-86:  8:45  am] 

BtLUNO  COOe  703S-01-M 


49  CFR  Part  1165 

[Ex  Parte  No.  MC-142  (Sul>-2)] 

Freight  Forwarder  Restrictions 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  In  Global  Van  Lines,  Inc.  v. 
ICC.  714  F.2d  1290  (5th  Cir.  1983),  issued 
September  19, 1983,  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit 
reversed  the  decision  in  this  proceeding, 
which  had  applied  the  motor  carrier 
restriction  removal  procedures  (49  CFR 
Part  1165)  to  freight  forwarders.  The 
court  held  that  the  statutory  authority 
the  Commission  had  specifically  relied 
upon  did  not  confer  the  requisite 
authority.  The  Commission  here 
proposes  to  apply  these  rules  to  freight 
forwarders  consistent  with  and  in 
reliance  on  its  conditioning  power  at  49 
U.S.C.  10923(d)(1).  If  the  proposal  is 
approved,  the  language  of  §S  1165.1(a) 
and  1165.12  will  be  amended  to  include 
freight  forwarder  applicants  and  to 
afford  interested  parties  the  opportunity 
to  comment  on  freight  forwarder 
restriction  removal  applications. 

DATES:  Comments  are  due  on  July  21, 
1986. 

address:  Send  comments  (original  and 
10  copies)  to:  Ex  Parte  No.  MC-142  (Sub- 
No.  2),  Case  Control  Branch,  Office  of 


the  Secretary,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  Williams  Denick,  (202)  275-7711 

or 
Louis  E.  Gitomer,  (202)  275-7691. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  contact:  TS 
Infosystems,  Inc.,  Room  2229, 12th  and 
Constitution  Ave.,  NW,  Washington,  DC 
20423;  or  call  (202)  289-4357  in  the  DC 
metropolitan  area;  or  (800)  424-5403  toll- 
free  outside  the  DC  area. 

Environmental  and  Energy 
Considerations 

Adoption  of  the  proposed  rules, 
amending  49  CFR  1165.1(a)  and  1165.12, 
does  not  appear  to  affect  significantly 
the  quality  of  the  human  environment. 
We  anticipate  that  these  rule  changes 
will  improve  operating  efficiency, 
promote  competition,  and  foster 
intermodalism.  Comments  on  these 
issues  are  welcome. 

Regulatory  Flexibility  Analysis 

We  conclude  preliminarily  that  the 
rules  proposed  here  would  not  have  a 
substantial  economic  impact  upon  a 
significant  number  of  small  entities.  The 
effect  of  the  proposed  rules  will  not 
require  the  filing  of  reports  or  any 
record-keeping  by  small  entities.  The 
proposed  rules  are  permissive,  not 
mandatory,  and  would  not  duplicate, 
overlap,  or  conflict  with  any  existing 
Federal  rules. 

The  only  alternative  to  the  adoption  of 
the  proposed  rules  is  refusal  to  apply  the 
restriction  removal  procedures  to  freight 
forwarders.  To  preclude  freight 
forwarders  from  using  procedures 
designed  to  facilitate  the  removal  of 
restrictions  from  operating  authorities 
would,  in  effect,  deny  the  industry 
access  to  these  cost-saving  procedures. 


^Ve  invite  comments  on  the  foregoing 
is^es. 

List  of  Subjects  in  49  CFR  Part  1165 

Motor  carriers.  Freight  forwarders. 

Authority:  49  U.S.C.  10101. 10321, 
10923(d)(1)  and  5  U.S.C.  553. 

Decided:  June  12, 1986. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Simmons,  Commissioners 
Sterrett.  Andre  and  Lamboley. 

Noreta  R,  McGee, 

Acting  Secretary. 

Title  49  CFR  Part  1165  would  be 
amended  as  follows: 

PART  1165— [AMENDED] 

1.  The  authority  citation  for  Part  1165 
would  be  amended  as  follows: 

Authority:  49  U.S.C.  10101, 10321, 
10922(h)(1),  and  10923(d)(1);  5  U.S.C.  553 
unless  otherwise  noted. 

2.  The  introductory  text  of  §  1165.1(a) 
would  be  revised  to  read: 

§1165.1    Purpose. 

(a)  These  regulations  govern 
applications  filed  by  motor  carriers  of 
property  and  freight  forwarders  seeking 
to  remove  operating  restrictions  from 
their  certificates  or  permits  in  order  to: 
***** 

3.  Section  1165.12  would  be  amended 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 

9  1 16S.12    Participation  of  interested 
persons. 

***** 

(d)  Comments  on  applications  filed  by 
freight  forwarders.  Any  interested 
persons  may  comment  on  the  applicant's 
proposal,  addressing  either  or  both:  the 
merits  of  the  particular  proposal,  or 
whether  the  proposal  should  be  properly 
considered  under  the  restriction  removal 
rules.  Interested  parties  may  also 
comment  on  applicant's  fitness, 
[FR  Doc.  86-13958  Filed  6-19-86;  8:45  am] 
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Federal  Register 
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Friday.  June  20,  1986 


This  sectiofi  of  the  FEDERAL  REGISTER 
contains  documents  other  ttwn   ruJes  Of 
proposed  rules  ttiat  are  applicable  to  the 
put)lic.   Notices  of  hearings  and 
investigations,   committee  meetings,   agency 
decisiorts  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  ager>cy  statements  of 
organization  and  functiofw  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

Flue^ured  Tobacco  Advisory 
Committee;  Rescheduled  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
1)  announcement  is  made  of  a  change  of 
date  of  the  following  meeting: 

Name:  Flue-Cured  Tobacco  Advisory 
Committee. 

Date:  )uly  8, 198& 

Time:  1  p.m. 

Place:  Tobacco  Division.  Agricultural 
Marketing  Service.  U.S.  Department  of 
.Agriculture,  Flue-Cured  Tobacco  Cooperative 
Stabilization  Corporation  Building,  1306 
Annapolis  Drive,  Raleigh,  North  Carolina 
27605. 

Purpose:  To  discuss  the  establishment  of 
marketing  areas,  submarketing  areas,  selling 
schedules,  opening  dates,  and  related  matters 
for  the  1986  flue-curred  tobacco  marketing 
season. 

The  meeting  is  open  to  the  public. 
Persons,  other  than  members,  who  wish 
to  address  the  Committee  at  the  meeting 
should  contact  the  Director.  Tobacco 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture. 
300  12th  Street  SW.,  Washington.  DC 
20250.  (202)  447-2567,  prior  to  the 
meeting.  Written  statements  may  be 
submitted  to  the  Committee  prior  to  or 
at  the  meeting. 

The  meeting  had  been  scheduled  for 
June  18.  as  announced  in  the  Federal 
Register  of  June  5. 1986.  It  has  been 
rescheduled  due  to  a  delay  in  obtaining 
the  grower  designation  data  required  to 
establish  selling  schedules. 

Dated:  June  16. 1986. 
William  T.  Manley. 

Deputy  Administrator.  Marketing  Programs. 
|FR  Doc.  86-14007  Filed  6-19-86:  8:45  am) 

MUJNQ  COOC  M1<H»-M 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  96-058] 

Swine  Healtti  Protection  Advisory 
Committee;  Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice  of  meeting  of  the 
Secretary's  Advisory  Committee  foi 
Swine  Health  Protection. 

SUMMARY:  This  document  gives  notice  of 
a  meeting  of  the  Secretary's  Advisory 
Committee  for  Swine  Health  Protection. 
Place,  date,  and  time  of  meeting:  The 
meeting  will  be  held  at  Room  3056  of  the 
South  Building.  United  States 
Department  of  Agriculture,  14th  Street 
and  Independence  Avenue.  Washington. 
DC.  July  16, 1986.  from  8:15  a.m.  to  4:30 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  L.  Schnurrenberger.  Program 
Planning  Staff.  VS.  APHIS,  USDA.  Room 
846.  Federal  Building.  6505  Belcrest 
Road.  Hyattsville.  MD  20782.  301-436- 
8321. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Committee  is  to  advise 
the  Secretary  of  Agriculture  concerning 
matters  within  the  scope  of  the  Swine 
Health  Protection  Act.  The  meeting  will 
be  open  to  the  public.  The  meeting  is 
scheduled  to  include  a  discussion  of 
swine  health  protection  program 
activities;  an  update  on  measures  being 
taken  to  help  prevent  domestic  swine 
diseases,  such  as  calicivirus.  trichinosis, 
and  pseudorabies;  and  a  report  on  the 
worldwide  status  of  exotic  swine 
diseases. 

Written  statements  concerning  these 
matters  may  be  filed  with  the  committee 
before  or  at  the  time  of  the  meeting. 
Written  statements  concerning  the 
meeting  may  be  forwarded  to  Dr.  L 
Schnurrenberger,  Staff  Veterinarian, 
Program  Planning  Staff.  VS.  APHIS. 
USDA.  Room  846.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
Comments  received  may  also  be 
inspected  at  this  address  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
except  holidays. 


Dated:  lune  12. 1988. 
Alan  Tracy. 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 
[FR  Doc.  86-13954  Filed  6-19-88;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Docket  No.  32-85] 

Foreign-Trade  Zone  1 12,  Colorado 
Springs,  CO;  Amendment  of  ExfMUision 
Application 

Notice  is  hereby  given  that  the 
application  submitted  by  the  Colorado 
Springs  Foreign-Trade  Zone,  Inc.. 
grantee  of  Foreign-Trade  Zone  112.  for 
an  expansion  of  its  zone  in  El  Paso 
County  (50  FR  40044.  Oct.  1, 1985)  has 
been  amended  to  include  an  additional 
81-acres  adjacent  to  the  existing  zone. 
The  expansion  application  remains 
otherwise  unchanged. 

The  comment  period  is  reopened  until 
July  20. 1988. 

The  application  and  amendment 
material  are  available  for  public 
inspection  at  the  following  locations: 

U.S.  Department  of  Conmierce  District 

Office.  119  U.S.  Customhouse.  721— 

19th  Street,  Denver.  Co  80202 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce.  Room  1529. 

14th  &  Pennsylvania  Ave.,  NW.. 

Washington.  DC  20230. 

Dated:  June  16, 1988. 
John ).  Da  Ponte,  Ir., 
Executive  Secretary. 
[FR  Doc.  86-13944  Filed  6-19-86;  8:45  am) 
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International  Trade  Administration 

Withdrawal  of  Application  for  Duty- 
Free  Entry  of  Scientific  Instruments; 
ttie  Fred  Hutchinson  Cancer  Research 
Center 

The  Fred  Hutchinson  Cancer  Research 
Center  has  withdrawn  Docket  Number 
86-141,  an  application  for  duty-free 
entry  of  a  mass  spectrometer. 


Accordingly,  no  further  processing  of 
this  application  shall  occur. 

(Catalog  of  Federal  Domestic  Assistance 
F*rogram  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials] 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-14009  Filed  6-19-88;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Requesting  Public  Comment  on 
Bilateral  Textile  Consultations  with  the 
Government  of  the  People's  Republic 
of  China  Concerning  Cotton  and  Man- 
Made  Fiber  Textile  Products 

June  13. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  20. 1986. 
For  further  information  contact  Diana 
Solkoff,  International  Trade  Speciahst, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  377- 
4212. 

Background 

On  May  30, 1986,  pursuant  to  the 
terms  of  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
August  19, 1983,  as  amended,  between 
the  Goverments  of  the  United  States  and 
the  People's  Republic  of  China,  the 
Government  of  the  United  States 
requested  consultations  concerning 
imports  into  the  United  States  of  cotton 
and  man-made  fiber  textile  products  in 
Category  300/301  (combed  and  carded 
cotton  yams)  and  Category  659-S  (man- 
made  fiber  swimwear— only  TSUSA 
Numbers  381.2340.  iBl.3170.  381.9100, 
381.9570.  384.1920,  384.2339.  384.8300. 
384.8400,  384.9353),  produced  or 
manufactured  in  China  and  exported  to 
the  United  States. 

Summary  market  concerning  these 
categories  follow  this  notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3. 1983  (48  FR  19924),  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4. 1984  (49  FR 
13397),  June  28. 1984  (49  FR  26622).  July 
16. 1984  (49  FR  28754).  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5.  Schedule  3  of  the  Tariff 


Schedules  of  the  United  States 
Annotated  (1986). 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  300/301  and 
659-S  under  the  agreement  with  the 
People's  Republic  of  China,  or  on  any 
other  aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
textile  products  included  in  these 
categories,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  William  H.  Houston  III. 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  Because  the  exact  timing  of 
the  consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue.  NW.. 
Washington,  DC.  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

Pursuant  to  the  terms  of  the  bilateral 
agreement,  the  People's  Republic  of 
China  is  obligated  under  the 
consultation  provision  to  limit  its 
exports  to  the  United  States  of  cotton 
and  man-made  fiber  textile  products  in 
the  following  categories  during  the 
ninety-day  period  which  began  on  May 
30. 1986  and  extends  through  August  27, 
1986  to  the  indicated  levels: 


c^ 

Nirwty-day  rwtraim 
laval 

300/301 _ 

659-S 

1.497.633  pounds 
323.286  pounds 

The  People's  Republic  of  China  is  also 
obligated  under  the  bilateral  agreement, 
if  no  mutually  satisfactory  solution  is 
reached  during  consultations,  to  limit  its 
exports  to  the  United  States  during  the 
twelve-months  following  the  ninety-day 
consultation  period  (August  26, 1986- 
August  27. 1987]  to  the  indicated  levels: 


Category 

TwoK*  fimfiUi  rMMM 
totwl 

300/301     ..„ 

S69-S           _      — 

4.095.573  pound*. 
711.703  pound*. 

The  United  States  Government  has 
decided,  pending  a  mutually  satisfactory 
solution,  to  control  imports  of  textile 
products  in  Categories  300/301  and  659- 
S  exported  during  the  ninety-day  period 
at  the  levels  described  above.  The 
United  States  remains  committed  to 
finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  People's  Republic  of 
China,  further  notice  will  be  published 
in  the  Federal  Register. 

In  the  event  the  limits  established  for 
Categories  300/301  and  659-S  for  the 
ninety-day  period  are  exceeded,  such 
excess  amounts,  if  allowed  to  enter  at 
the  end  of  the  restraint  period,  shall  be 
charged  to  the  levels  defined  in  the 
agreement  for  the  subsequent  twelve- 
month period. 

SUPPLEMENTARY  INFORMATION:  On 
December  30, 1985  a  letter  to  the 
Commissioner  of  Customs  was 
published  in  the  Federal  Register  (50  FR 
53182) —  from  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  which  established 
restraint  limits  for  certain  categories  of 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
the  People's  Republic  of  China  and 
exported  during  1986.  The  notice  which 
preceded  that  letter  referred  to  the 
consultation  mechanism  which  applies 
to  categories  of  textile  products  under 
the  bilateral  agreement,  such  as 
Categories  300/301  and  659-S  which  are 
not  subject  to  specific  ceilings  and  for 
which  levels  may  be  established  during 
the  year.  In  the  letter  to  the 
Commissioner  of  Customs  which  follows 
this  notice,  ninety-day  levels  are 
established  for  these  categories. 
Leonard  A.  Mobley. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Cliina — Market  Statement 

Categories  300/301— Cotton  Sales  Yam 

May  1986. 

Summary  and  conclusions 

United  States  imports  of  cotton  yams — 
Category  300/301— from  China  during  year 
ending  March  1986  were  4.3  million  pounds,  a 
substantial  increase  over  the  53,786  pounds 
imported  a  year  earlier.  There  were  only 
18.194  pounds  imported  from  China  in  1983; 
however,  in  1985  China  became  the  fifth 
largest  supplier  of  these  cotton  yams. 

During  1985.  89  percent  of  the  imports  from 
China  in  Categories  300/301  were  combed, 
cotton/polyester  yams.  China's  trade 
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accounted  for  14  percent  of  the  total  imports 
of  these  yams  in  1985.  The  U.S.  market  for 
this  type  yam  has  been  disrupted  by  imports 
and  imports  from  China  contributes  to  this 
disruption.  These  imports  from  China  are 
entered  at  duty-paid  landed  values  which  are 
below  the  U.S.  producer  price  for  comparable 
yams.  The  continuation  of  increasing  low- 
priced  imports  from  China  threatens  to 
exacerbate  the  market  disruption  occurring  in 
the  U.S.  for  such  yams. 

The  impact  of  imports  of  these  combed, 
cotton/polyester  yams  Is  demonstrated  by 
the  production,  import,  market  share  and 
import  ratio  data  for  such  yams  with  counts 
31's  and  finer. 
U.S.  Production  and  Market  Share 

U.S.  production  of  combed  coton/polyester 
plied  sales  yams,  31's  and  finer,  fell  sharply 
during  1985  compared  to  1984.  For  1985, 
production  dropped  21  percent  below  the 
level  of  1984. 

The  U.S.  producer's  share  of  the  market  for 
domestically  produced  and  imported  combed 
cotton/polyester  sales  yam.  Si's  an  finer, 
declined  from  91  percent  in  1983  to  58  percent 
in  1985. 
Imports  and  Import  Penetration 

Imports  of  combed  cotton/polyester  yams, 
31'8  and  finer,  increased  sharply  in  1984  to  8.8 
million  pounds,  up  172  percent  from  1983. 
Imports  in  1985  continued  to  increase, 
reaching  a  record  level  of  15.1  million  pounds, 
and  were  almost  twice  the  level  of  1984. 

The  ratio  of  imports  to  domestic  production 
in  1985  was  73.5  pecent,  more  than  seven 
times  the  10.4  percent  of  1983. 
Duty-Paid  Values  and  U.S.  Producers'  Price 

China  is  a  low  cost  supplier  of  these 
combed  cotton/polyester  yams.  These  yams 
entererd,  at  landed,  duty-paid  values  far 
below  the  U.S.  producers'  price  for 
comparable  yams. 

China — Market  StateoMnt 

Category  659  Part—Swimwear 

May  1986. 

Summary  and  Conclusions 

U.S.  imports  of  man-made  fiber  swimwear 
from  China  were  256,000  dozens  during  the 
year  ending  March  1986,  compared  with 
48,000  dozens  a  year  earlier.  China  is  the 
second  largest  supplier  of  man-made  fiber 
swimwear  and  accounts  for  11  percent  of 
imports. 

The  sharp  and  substantial  increase  of  low- 
valued  man-made  fiber  swimwear  imports 
from  China  is  disrupting  the  market  for  man- 
made  fiber  swimwear. 

U.S.  Production  and  Market 

Between  the  years  1982  and  1984,  U.S. 
production  of  man-made  fiber  swimwear 
declined  by  294,000  dozens  from  5.9  million 
dozens  to  5.6  million  dozens. 

During  this  same  period,  the  U.S.  market 
for  man-made  fiber  swimwear  expanded  by 
570.000  dozens.  Despite  market  expansion, 
the  U.S.  producers'  share  declined  from  82 
percent  in  1982  to  72  percent  in  1984. 
U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  man-made  fiber  swimwear 
grew  67  percent  between  1982  and  1984.  or 


864,000  dozens.  This  upward  trend  continued 
into  1985  though  at  a  slower  pace.  The  ratio 
of  imports  to  domestic  production  increased 
from  22  percent  in  1982  to  38  percent  in  1984. 

Import  Values  vs.  Domestic  Price* 

Approximately  77  percent  of  the  first 
quarter  1986  imports  of  man-made  fiber 
swimwear  from  China  entered  under  TSUSA 
NO.  381.9570— men's  and  boys'  swimming 
trunks,  not  omamented,  not  knit.  These 
swimming  trunks  enter  the  U.S.  at  landed 
duty-paid  values  below  U.S,  producer  prices 
for  comparable  garments. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 
June  13, 1986. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229 
Dear  Mr.  Commissioner.  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  Intemational  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  extended  on  December  15, 1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber  Textile 
Agreement  of  August  19, 1983,  as  amended, 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China: 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  Mardi  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  June  20, 1986,  entiy  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  Categories  300/301  and  659-S,'  produced 
or  manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  ninety-day 
period  which  began  on  May  30, 1986  and 
extends  through  August  27, 1986,  in  excess  of 
the  following  levels  of  restraint: 


TARIFF  SCHEDULES  OF  THE  UNITED 
STATES  ANNOTATED  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553  {a)(l). 
Sincerely, 

Leonard  A.  Mobley. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  86-13943  Filed  6-19-86;  a-45  amj 
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300/301. 
869-8 


Ninaty-d«y  rwtranl 


1.487,633  poundi. 
323.2ae  poutdi. 


•In  Ctegofv  659.  only  TSUSA  Nucnban  3812340, 
3813170.  3819100.  3819570.  364  1920,  364.2339. 
384  8300.  384  8400.  384  9353. 

•The  iBTut  hM  not  been  adjusted  to  accout*  kx  any 
nvorts  exported  after  May  29.  I9e& 

Textile  products  in  Categories  300/301  and 
659-S  which  have  been  exported  to  the 
United  States  prior  to  May  30, 1988  shall  not 
be  subject  to  this  directive. 
.    Textile  producU  in  Categories  300/301  and 
659-S  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  In 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7. 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924),  December 
14, 1963  (48  FR  55607),  December  30, 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397).  June  28, 
1984  (49  FR  28622),  July  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782),  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  19M  Proposed 
Addition 

AQENCV.  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list. 


summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1986  commodities  to  be  produced  by  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

Comments  must  be  received  on  or 
before:  July  23, 1988. 
AOORESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMA-HON  CONTACT. 
C.W.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  ThlS 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77  and  41  CFR  51-2.8. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1986,  October  15. 1985 
(50  FR  41809): 
Commodities 

Pad,  Heating,  Chemical 
6530-00-786-4635 


Refill  Chemical  Heating  Pad 

653O-00-7B6-4640 
Clock.  Wall,  Electric 

6645-00-3342 

(Regions  1.  2,  3,  8. 9, 10  and  National 
Capital  Region  only) 
Bag.  Soiled  Clothes 

8465-00-122-0362 

8465-00-122-0363 

8465-00-122-0364 

Services 

Janitorial/Custodial 

Westover  Air  Force  Base,  Massachusetts 
Tape  Cleaning 

Wright-Patterson  Air  Force  Base,  Ohio, 

CW,FI«ldMt, 

Executive  Director. 

(FR  Doc.  86-13982  Filed  6-19-88;  8:45  ami 
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Procurement  List  1986  Addttlons  and 
Deletions 

aqency:  Committee  for  purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  and  deletions  from 

procurement  hst. 

summary:  This  action  adds  to  and 
deletes  from  Procurement  List  1986  a 
conunodities  to  be  produced  by  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

EFFECm^E  date:  June  20, 1986. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FURTttfR  INFORMA-nON  CONTACT: 
C.W.  Fletcher.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
January  24.  March  28  and  April  25. 1986. 
the  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
published  notices  (51  FR  3237.  51  FR 
10651.  51  FR  15662)  of  proposed 
additions  to  and  deletions  from 
Procurement  List  1986.  October  15, 1985 
(50  FR  41809), 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c.  85  Stat  77  and 
41  CFR  51-2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 


b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1986: 

Commodities 

Paper  Sheeting,  Examination  Table 
6530-00-269-3598 
6530-00-788-4790 

Services 

Document  Destruction 
Internal  Revenue  Service 
Cincinnati  Service  Center 
200  West  Fourth  Street 
Covington.  Kentucky 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c.  85 
Stat.  77  and  41  CFR  51-2.6. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
deleted  from  Procurement  List  1986: 

Commoditie* 

Pad,  Examining  Table 

6530-00-960-6616 
Pad,  Hospital  Stretcher 

6530-00-268-0004 

Servioe 

Commissary  Shelf  Stocking  and  Custodial 

Peterson  Air  Force  Base,  Colorado 
C.W.  Fletcher. 
Executive  Director. 
[FR  Doc.  86-13981  Filed  6-19-86;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Agency  Informetton  CoHectton 
Activities  Under  0MB  Control 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests.  


summary:  "Hie  Director.  Information 
Resources  Management  Service  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATE:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  21. 
1986. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Desk  Officer.  Department  of 


Education.  Office  of  Management  and 
Budget.  726  Jackson  Place.  NW.,  Room 
3208,  New  Executive  Office  Building, 
Washington.  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Margaret  B.  Webster,  Department  of 
Education,  400  Maryland  Avenue,  SW„ 
Room  4074.  Switzer  Building, 
Washington,  I>C  20202. 

FOR  FURTHER  INFORMATION  CONTACT 

Margaret  B.  Webster  (202)  426-7304. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Slate  or 
Federal  law,  or  substantially  interfere 
with  an  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Information  Resources 
Management  Service  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  the 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Agency  form 
number  (if  any);  (4)  Frequency  of  the 
collection;  (5)  The  affected  public;  (6) 
Reporting  burden;  and/or  (7) 
Recordkeeping  burden;  and  (8)  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  June  17, 1988. 
George  P.  Sotos. 

Director,  Information  Resources  Management 
Service. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension 

Title:  Women's  Educational  Equity  Act 
(WEEA)  Performance  Report 

Agency  Form  Number  ED  436-2 

Frequency:  Annually 

Affected  Public  Individuals  or 
households;  State  or  local 
governments;  businesses  or  other  for- 
profit;  non-profit  institutions 

Reporting  Burden: 
Responses:  65;  Burden  Hours  325 

Recordkeeping  Burden: 

Recordkeepers:  65  Burden  Hours  13 
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Abstract:  Grantees  under  WEEA  are 
required  to  submit  performance 
reports  at  the  completion  of  their 
projects.  Reports  are  used  to  monitor 
compliance  with  terms  and  conditions 
of  grant  awards. 

Office  of  Rehabilitative  Services 

Type  of  Review:  Extension 

Title:  Captioned  Films  for  the  Deaf: 
Application  for  Loan  Services  and 
Response  Forms 

Agency  Form  Number  ED  926,  926-1. 
926-2 

Frequency:  Bi-monthly 

Affected  Public:  Individuals  or 
households 

Reporting  Burden: 
Responses:  64,200;  Burden  Hours: 
2,202 

Recordkeeping  Burden: 

Recordkeepers:  0;  Burden  Hours:  0 

Abstract:  The  application  form  is  used 
by  eligible  parties  to  apply  to  the 
Department  of  Education  for  the  free 
loan  of  captioned  films  for  the 
educational,  cultural,  and  recreational 
advancement  of  deaf  persons.  The 
response  forms  are  used  to  evaluate 
the  services  provided  by  this  loan 
program. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 

Title:  Application  for  Grants  under  the 
Public  Service  Education  Fellowship 
Program 

Agency  Form  Number.  ED  404 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 
Responses:  117;  Burden  Hours:  2340 

Recordkeeping  Burden: 
Recordkeepers:  0;  Burden  Hours:  0 

Abstract:  Information  submitted  on  this 
application  is  used  to  award  grant 
funds  to  institutions  of  higher 
educational  under  the  Public  Service 
Education  Fellowship  Program. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 

Title:  Grant  Application  Form  for  Grants 
Under  the  Veterans'  Cost-of- 
Instruction  Payments  (CVIP)  Program 

Agency  Form  Number  ED  269 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 

Responses:  800;  Burden  Hours:  800 

Recordkeeping  Burden: 
Recordkeepers:  0;  Burden  Hours:  0 

Abstract:  Information  submitted  on  this 
application  is  used  to  award  grant 
funds  to  institutions  of  higher 
educational  under  the  Veterans'  Cost- 
of-Instruction  Payments  Program. 

Office  of  Planning,  Budget  and 
Evaluation 

Type  of  Review:  Extension 


Title:  GEPA  406A:  State  Uses  of  Federal 
Funds  Under  State-Administered 
Federal  Education  Programs 

Agency  Form  Number  P75-7P 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  51;  Burden  Hours:  2550 

Recordkeeping  Burden: 
Recordkeepers:  0;  Burden  Hours:  0 

Abstract:  Section  406A  of  the  General 
Education  Provisions  Act  mandates 
that  each  report  on  the  uses  of  Federal 
funds  under  any  applicable  program 
for  which  the  State  is  responsible  for 
administration. 

[PR.  Doc.  86-13961  Filed  6-19-^6:  8:45  am) 

BIUJNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Cooperative  Agreement;  Iowa  State 
University 

AGENCY:  Department  of  Energy,  Richland 
Operations  Office. 
ACTION:  Notice  of  restriction  of 
eligibility  for  cooperative  agreement. 

summary:  The  Department  of  Energy, 
Richland  Operations  Office,  announces 
that  it  intends  to  issue  a  cooperative 
agreement  solicitation  to  Iowa  State 
University,  Ames,  Iowa,  to  establish  a 
demonstration  commodity  irradiator  at 
Iowa  State  University.  Piu-suant  to  the 
DOE  Financial  Assistant  Rules  10  CFR 
600.7(b),  DOE-Richland  has  determined 
that  eligibility  for  this  solicitation  shall 
be  limited  to  Iowa  State  University. 

Cooperative  Agreement  Number.  DE- 
SC06-86RL10933 

Scope  of  Project 

The  Congress  provided  $5,000,000  to 
the  DOE  in  the  FY  1986  appropriations 
and  directed  the  DOE  to  provide  for  a 
civilian  integrated  byproducts  program 
with  a  primary  emphasis  on  food 
irradiation. 

Although  many  agricultural 
commodities  can  be  beneficially  treated 
with  radiation,  due  to  funding 
limitations  DOE  has  selected  six  of  the 
most  promising  agricultural 
commodities. 

One  of  the  products  selected  was  the 
irradiation  of  pork  and  other  meat 
products.  Iowa  State  University  (ISU) 
was  selected  as  a  regional  sponsor  for 
this  irradiation  project  due  to  its:  (a) 
Proximity  within  the  U.S.  wherein  80 
percent  of  the  pork  is  produced;  (b)  its 
internationally  recognized  Meat 
Laboratory  with  production  level 
capacity  for  slaughtering,  meat  handling 


and  processing;  (c)  an  extensive  trichina 
research  and  control  program;  (d) 
existing  interactions  with  the  National 
Pork  Producers  Council:  (e)  USDA 
inspected/certified  facilities;  and  (f] 
institutional  history  and  capability  of 
combining  education,  research,  training 
and  hands-on  experience  in  animal 
growing,  slaughtering,  meat  handling 
and  meat  processing.  The  facility  will 
enable  research  on  the  benefit  and 
overal  effects  of  irradiating  meat 
commodities;  irradiation  of  sufficient 
quantities  of  meat  to  test  marketability; 
evaluation  and  demonstration  or 
irradiator  design  concepts  for  near 
commercial  scale  use  of  the  irradiation 
process;  and  technology  transfer, 
including  training,  for  the  meat  industry 
both  in  the  U.S.  and  worldwide.  The 
facility  will  be  designed  in  accordance 
with  all  applicable  regulatory  criteria 
and  will  be  licensed  by  the  appropriate 
regulatory  authority  as  a  facility  using 
nuclear  byproduct  material.  In  order  to 
establish  the  facility,  DOE  and  the 
regional  sponsor  (ISU)  will  assume 
various  roles  and  responsibilities  with 
regard  to  design,  construction,  and 
operation,  up  to  three  years,  of  the 
facility.  These  roles  and  responsibilities 
will  be  defined  in  detail  when  the 
cooperative  agreement  is  proposed  by 
the  regional  sponsor  (ISU),  evaluated  by 
DOE  and  negotiated.  It  is  anticipated 
that  this  agreement  will  be  phased  over 
a  period  of  three  to  five  years  as  the 
irradiator  is  designed,  built  and 
operated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melanie  Fletcher,  U.S.  Department  of 
Energy,  Richland  Operations  Office. 
P.O.  Box  550,  Richland.  WA  99352  (509) 
376-482a 

Issued  in  Richland,  WA. 

Dated:  May  28. 1986. 
Robert  D.  Lanon. 
Director,  Procurement  Division. 
[FR  Doc  86-13962  Filed  6-19-86;  8:45  amj 
HUMO  CODE  MSO-OI-M 


National  Petroleum  Council  Historical 
Factors  Task  Group;  Meeting 

Notice  is  hereby  given  that  the 
Historical  Factors  Task  Group  will  meet 
in  July  1986.  The  National  Petroleum 
Council  was  established  to  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natiiral  gas  or  the  oil  and  natural  gas 
industries.  The  Historical  Factors  Task 
Group  is  responsible  for  the 
identification  and  analysis  of  events, 
governmental  policies,  and  actions 


(federal,  state,  and  local),  and  the 
reactions  of  the  oil  and  gas  industries  to 
such  events,  policies  and  actions  (i.e.. 
the  "factors")  that  affect  the  supply  of 
and  demand  for  oil  and  gas  in  the  U.S. 
since  the  end  of  World  War  II. 

The  Historical  Factors  Task  Group 
will  hold  its  fouth  meeting  on  Thursday. 
July  la  1986,  starting  at  9:00  a.m..  in  the 
Conference  Room  of  the  National 
Petroleum  Council.  1625  K  Street  NW.. 
Washington.  DC. 

The  tentative  agenda  for  the 
Historical  Factors  Task  Group  meeting 
follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Discussion  of  the  factors  affecting 
petroleum  supply  and  demand. 

3.  Discussion  of  any  other  matters 
pertinent  to  the  overall  assignment  from 
the  Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Historical  Factors  Task 
Group  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Historical  Factors  Task  Group 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  should  inform  Ms.  Pat 
Dickinson,  Office  of  Oil,  Gas,  Shale  and 
Coal  Liquids,  Fossil  Energy.  301/353- 
2430,  prior  to  the  meeting  and 
reasonable  provision  will  be  made  for 
their  appearance  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room.  Room  lE-190.  DOE  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington,  DC,  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washingtoa  DC.  on  June  13. 1986. 
Donald  L  Bauer, 

Acting  Assistant  Secretary  for  Fossil  Energy. 
(FR  Doc.  86-13964  Filed  6-19-86;  8:45  am) 
BIUJNG  CODE  64S0-01-M 


National  Petroleum  Council  Committee, 
on  US.  Petroleum  Refining;  Meeting 

Notice  is  hereby  given  that  the 
Committee  on  U.S.  Petroleum  Refining 
will  meet  in  August  1986.  The  National 
Petroleum  Council  was  established  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and 
natural  gas  or  the  oil  and  natural  gas 
industries.  The  assignment  of  the 
Committee  on  U.S.  Petroleum  Refining  is 
to  undertake  a  new  study  of  the  factors 
affecting  domestic  refining  in  \he  1985- 


1990  timeframe,  wiiich  would  update 
previous  National  Petroleum  Council 
refining  studies.  Its  analysis  and 
findings  will  be  based  on  information 
and  data  to  be  gathered  by  the  various 
task  groups. 

The  Committee  on  U.S.  Petroleum 
Refining  will  hold  its  second  meeting  on 
Wednesday,  August  27. 1986.  starting  at 
1:00  p.m..  in  the  Mount  Vernon  Room  of 
The  Madison  Hotel,  Fifteenth  and  M 
Streets  NW..  Washington.  DC. 

The  tentative  agenda  for  the 
Committee  on  U.S.  Petroleum  Refining 
meeting  follows: 

1.  Review  the  draft  report  on  U.S. 
Petroleum  Refining. 

2.  Review  the  schedule  for  completion 
of  the  Committee's  assignment 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Committee  on  U.S. 
Petroleum  Refining  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishps  to  file 
a  written  statement  with  the  Committee 
on  U.S.  Petroleum  Refining  will  be 
permitted  to  do  so.  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Ms.  Pat  Dickinson,  Office  of  Oil, 
Gas,  Shale  and  Coal  Liquids,  fSssH 
Energy,  301/353-2430,  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  for  their  appearance  on  the 
agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington,  DC.  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
tlirough  Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC,  on  June  13, 1986. 
Donald  L  Bauer. 

Acting  Assistant  Secretary  for  Fossil  Energy. 
(FR  Doc.  86-13965  Filed  6-19-88:  8:45  am) 

BlUJNa  CODE  MtO-Ot-M 


Economic  Regulatory  Administration 


(ERA  Docket  No.  86-20-NG] 

ProGas  U.8iL,  Inc^  Orttor  Granting 
Blanket  Authortzatkxi  To  Import 
Natural  Gas  From  Canada 

AOENCy:  Economic  Regulatory 
Administration,  Energy. 
ACTION:  Notice  of  order  granting  blanket 
authorization  to  import  natural  gas  from 
Canada. 


;  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  blanlcet 
authorization  to  import  natural  gas  from 
Canada  to  ProGas  U.SJi...  INc.  (ProGas 
U.S.A.).  The  order  issued  in  ERA  Docket 
No.  86-2a-NG  authorizes  ProGas  U.S.A. 
to  import  up  to  110  Bcf  annually  over  a 
two-year  period  for  sale  in  tlie  domestic 
spot  market 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076. 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
202-252-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

Issued  in  Washington.  DC  June  10, 1986. 
Barton  R.  House, 

Acting  Director,  Office  of  Fuels  Program, 
Economic  Regulatory  Administration. 
[FR  Doc.  86-13963  Filed  6-19-86;  8:45  am] 

MJJNO  COCE  MIO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM85-1-172  et  sL] 

Natural  Gas  Policy  Act;  Order  Granting 
Rehearing,  Clarifying  Prior  Orders,  and 
Granting  Requests  for  Waivers 

Issued:  June  16, 1986. 

Before  Commissioners:  Anthony  G. 
Sousa,  Acting  Chairman;  Charles  G. 
Stalon,  Charles  A.  Trabandt  and  CM. 
Naeve. 

In  the  matter  of  Regulation  of  Natural 
Gas  Pipelines  After  Partial  Wellhead 
Decontrol  (CLARCO  Gas  Company,  Inc.) 
Docket  No.  RM85-1-172  and  RM85-1- 
173.  North  Central  Public  Service  Co.. 
Endevo.  Inc.,  Trinity  Pipeline  Company. 
Creole  Gas  Pipeline  Corp.,  Archer- 
Daniels-Midland  Company,  Hamilton 
Brothers  Oil  Company,  and  Moody  Gas 
Gathering  System  Docket  No.  RM  85-1- 
000. 

Moody  Gas  Gathering  System  and 
Endevco.  Ina  have  filed  timely  requests 
for  rehearing  of  the  order  issued  March 
28. 1986,  in  CLARCO  Gas  Company, 
Inc.,  34  FERC  f  61.386.  That  order  denied 
CLARCO's  request  for  a  waiver  of 
certain  of  the  transitional  provisions  of 
Order  No.  436.*  Both  Moody  and 


■  FERC  SUtutet  and  RegulatioiM.  Reguktioni 
PnamblM  1982-1985. 1  Sases  (1985),  50  FR  42J08 
(October  IS.  1965). 
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Endevco  also  have  submitted  separate 
waiver  petitions,  which  are  considered 
subsequently  in  this  order,  together  with 
a  number  of  other  pending  waiver 
requests. 

Sections  284.105  and  284.223(g)(1)  of 
the  regulations  adopted  in  Order  No.  436 
provide  transitional  or  "grandfathered"* 
treatment  for  transportation 
arrangements  that  were  both  authorized 
and  commenced  prior  to  October  9. 1985. 
No  waiver  is  necessary  in  such  cases.  In 
CLARCO  we  held  that  if  gas  had  started 
to  flow  by  that  date  pursuant  to  such  an 
agreement,  the  fact  that  the  agreement 
was  oral  rather  than  written  did  not  bar 
transitional  treatment,  as  long  as  all  the 
applicable  reporting  requirements  have 
been  met.' 

Earlier,  in  Judel  Glassware  Co.,  Inc.,  et 
al.  33  FERC  \  81.386  (1985).  we  had  held 
that  a  waiver  of  the  regulations  would 
be  granted  even  though  the 
transportation  had  not  commenced  by 
October  9, 1985.  where  the  moving  party 
demonstrated  that  there  was  genuine 
"economic  substance"  to  the  transaction 
prior  to  that  date.  That  order  held  that 
'To  demonstrate  economic  substance, 
the  purchaser,  seller  or  end  user  must 
show  that,  in  reliance  of  a 
transportation  contract,  it  constructed 
significant  facilities  for  delivery  of  gas 
prior  to  October  9,  or  expended 
substantial  funds  prior  to  October  9."* 
In  further  defming  this  standard. 
CLARCO  held  that  if  the  gas 
transportation  had  not  commenced  by 
the  October  9  date,  a  waiver  of  the 
restrictions  in  the  transitional  provisions 
would  be  granted  if  the  parties  could 
show  not  only  that  they  had  executed  a 
written  transportation  agreement  prior 
to  October  9, 1985.  but,  in  addition,  that 
the  expenditure  of  funds  or  construction 
of  facilities  had  been  undertaken  in 
reliance  on  that  agreement  after  its 
execution  and  prior  to  October  9, 1985. 

The  CLARCO  order  further  held  that: 

Oral  agreements  will  not  meet  the  standard 
if,  on  or  before  October  9, 1985,  gas  was  not 
actually  transported  pursuant  to  that 
agreement.  The  existence  of  a  written 
transportation  agreement  prior  to  October  9, 
1965,  will  not  by  itself  satisfy  the  standard.^ 

The  order  explained  that  these 
requirements  comprised  essentially  the 
standard  enunciated  in  Judel  "but 


JM  I 


*  A  transaction  eligible  for  grandfathering  is 
transportation  that  met  the  regulatory  requirements 
applicable  prior  to  October  9. 1965.  including,  with 
respect  to  NGPA  section  311  transportation,  the 
system  supply  test. 

>  34  FERC  at  61.n8  (1906). 

*  33  FERC  1  61  jae  at  61.750. 

*  34  FERC  1  61.386  at  61.718. 


defined  more  precisely  so  as  to  provide 
a  clear  line  of  demarcation."* 

In  its  rehearing  application.  Moody 
contends  that  the  CLARCO  order 
constituted  a  departure  from  the  waiver 
standard  established  in  Judel  and  that 
the  latter  order  erred  in  altering  the 
standard.  It  requests  that  transitional 
treatment  be  approved  in  all  situations 
where  the  parties  can  show  that  one  or 
both  expended  significant  funds  or 
constructed  significant  facilities  in 
reliance  on  an  oral  transportation 
agreement.  Endevco's  filing  is  similar  in 
claiming  that  we  erred  in  denying 
transitional  treatment  to  oral 
agreements  where  the  gas  did  not  flow 
prior  to  October  9, 1985.  and  the 
construction  of  facilities  or  expenditure 
of  funds  occurred  before  the  execution 
of  a  written  transportation  agreement. 

The  Judel  order  was  among  the 
Commission's  earliest  efforts  to 
implement  the  standard  for  transitional 
arrangements  under  the  regulations. 
Thereafter,  additional  factual  situations 
were  brought  to  the  Commission's 
attention  which  showed  that  the  Judel 
ruling  was  not  fully  satisfactory  in  its 
explanation  of  the  circumstances  when 
transitional  treatment  would  and  would 
not  be  allowed.  Consequently,  the 
further  standard  was  developed  in 
CLARCO.  We  stated  that  we  would  not 
go  back  and  disturb  any  waiver  orders 
previously  issued  in  which  relief  had 
been  granted.  We  further  stated, 
however,  that  we  would  use  the 
opportunity  presented  by  CLARCO's 
petition  "to  restate,  in  a  more 
comprehensive  manner,  the  principles 
that  have  evolved  and  the  standards 
that  the  Commission  will  follow 
prospectively  in  this  area."' 

Since  issuance  of  the  CLARCO  order, 
additional  considerations  have  been 
brought  to  our  attention,  in  the  rehearing 
applications  as  well  as  through  requests 
for  waivers,  which  have  led  us  to 
conclude  that  the  standards  formulated 
in  CLARCO  are  too  narrow.  Althouigh 
those  standards  serve  the  purpose  of 
providing  readily  verifiable  indicia  that 
a  tranportation  transaction  in  fact 
existed  prior  to  the  issuance  of  Order 
No.  438  even  if  actual  transportation  has 
not  commenced  prior  to  October  9, 1985, 
and  fhus  qualified  for  grandfathering, 
further  reflection  has  convinced  us  that 
other  objective  measures  can  be  relied 
on  to  demonstrate  that  transportation 
arrangements  had  actual  economic 
substance  prior  to  the  issuance  of  Order 
No.  436. 


Waivers  will  continue  to  be  granted 
where  the  test  enunciated  in  CLARCO  is 
met.  In  addition,  a  showing  of  economic 
substance  sufficient  to  justify  granting  a 
waiver  may  be  evidenced  by  (1)  an 
agreement  (either  oral  or  written) 
entered  into  prior  to  October  9, 1985. 
between  two  or  more  parties  (e.g.,  a 
transporter  and  a  shipper,  or  a  buyer 
and  a  seller)  that  commits  the  parties  to 
an  element  of  the  transaction  (e.g.,  the 
transportation  of  the  gas.  the  sale  of  the 
gas  to  be  transported,  or  storage  of  the 
gas  before  or  after  transportation),  (2) 
the  construction  of  significant  facilities 
or  the  expenditure  of  substantial  funds 
prior  to  October  9. 1985  in  reliance  on 
that  agreement,  and  (3)  if  the  agreement 
relied  upon  was  oral,  execution  of  the 
ageement  in  writing  prior  to  October  9, 
1985. 

As  has  been  true  in  past  waiver  cases 
we  will  continue  to  require  a  showing 
that  the  transaction  for  which  waiver  is 
sought  is  of  a  type  which  qualifies  for 
transitional  treatment,  i.e.,  that  the  gas 
is  destined  for  the  system  supply  of  an 
interstate  or  intrastate  pipeline 
(including  a  "Hinshaw"  pipeline)  or 
local  distribution  company,  or  is  for  a 
high  priority  end-user.*  Such  a  showing 
must  be  evidenced  by  a  written 
agreement  (e.g.,  for  either  the  sale  or 
transportation  of  the  gas  to  that 
destination)  executed  on  or  before 
October  9, 1985. 

We  now  proceed  to  a  review  of 
several  of  the  requests  for  waiver  whicl 
are  before  the  Commission,  beginning 
with  a  re-examination  of  the  earlier 
CLARCO  order.  Other  pending  petitions, 
including  some  for  which  adequate  facts 
are  not  now  available,  will  be 
considered  in  a  separate  order  or  orders. 

CLARCO  Gas  Company,  Inc. 

As  set  out  in  the  March  28, 1986  order 
denying  CLARCO's  waiver  request, 
prior  to  May  8. 1985  CLARCO  entered 
into  an  agreement  to  purchase  and 
gather  gas  from  a  well  owned  by 
MIDCO  Exploration,  Inc.  On  May  8, 
1985,  it  entered  into  a  written  agreement 
to  sell  this  gas  to  Northern  Gas 
Marketing.  Inc.  Northern  Natural  Gas 
Company  agreed  to  transport  the  gas 
from  its  interconnection  with  CLARCO 
to  or  for  the  account  of  Northern  Illinois 
Gas  Company.  The  agreement  between 
CLARCO  and  Northern  Natural  was  not 
reduced  to  writing  prior  to  October  9. 
1985.  CLARCO  acquired  a  right-of-way 
and  constructed  a  gathering  system 
costing  approximately  $80,000  in  order 


to  connect  MIDCO's  well  to  Northern 
Natural's  system.  Construction 
commenced  July  16. 1985  and  was 
completed  and  the  line  tied  in  on  July  29. 
1985. 

CLARCO's  agreement  to  purchase  gas 
from  MIDCO,  the  separate  written 
agreement  to  sell  the  gas  to  Northern 
Gas  Marketing,  and  its  substantial 
expenditures  in  reliance  thereon  prior  to 
October  9, 1985  demonstrate  sufficient 
economic  substance  to  satisfy  the 
revised  standard.  However,  the 
information  submitted  thus  far  does  not 
show  that  the  transaction  was  of  a  type 
which  qualifies  for  transitional 
treatment.  Accordingly,  prior  to  final 
resolution  of  the  rehearing  petitions, 
CLARCO  will  be  given  a  further 
opportunity  to  make  this  threshold 
showing  by  submitting  a  copy  of  an 
agreement  executed  on  or  before 
October  9, 1985  evidencing  the 
destination  or  use  of  the  gas  with 
respect  to  the  transportation  leg  for 
which  transitional  treatment  is  sought. 

North  Central  Public  Service  Company 

On  April  3. 1986,  North  Central  Public 
Service  Co.  (North  Central),  a  local 
distribution  company  that  serves  parts 
of  Minnesota  and  Iowa,  requested  a 
waiver  in  order  to  permit  the 
transportation  of  gas  out  of  storage.* 

North  Central  states  that  on  August 
10, 1984,  it  entered  into  a  transportation 
agreement  with  ANR  Pipeline  Company 
(ANR)  providing  for  the  transportation 
of  natural  gas  incident  to  a  storage 
arrangement  between  North  Central  and 
Michigan  Consolidated  Gas  Company's 
Interstate  Storage  Division  (MichCon). 
North  Central's  written  transportation 
agreement  with  ANR  provided  for 
transportation  service  pursuant  to 
section  311  of  the  Natural  Gas  Policy 
Act  for  a  two-year  term,  the  maximum 
allowable  under  S  284.102(b)(i)  of  the 
Commission's  Regulations.  Prior  to  the 
commencement  of  transportation 
service,  however,  the  parties  verbally 
agreed  that  the  term  of  service  would  be 
extended  at  the  appropriate  time  '".for 


'Id 
^Id. 


•  See  Regulation  of  Natural  Gas  After  Partial 
Wellhead  Decontrol.  Teclinlcal  Corrections  issued 
Octol>er  24. 1985  mimeo  al  \-Z 


■  On  February  28. 1986.  North  Central  filed  a 
similar  request  for  waiver  to  permit  the 
transportation  of  gas  out  of  storage  to  meet 
immediate  winter  heating  season  requirements  for 
the  February  27  to  March  31. 1986  period.  We 
dismiss  North  Central's  first  request  as  moot. 
■  ">  Section  2»4.106(c)  of  the  Commission's 
regulations  in  effect  at  the  initiation  of  the 
transporiatlon  agreement  provided  that  extension 
reports  l>e  filed  not  less  than  ninety  days  prior  to 
the  expiration  of  a  contract  for  the  transportation  of 
gas  authorized  under  |  284.102(a).  To  extend  ANR's 
transportation  agreement  with  North  Central  under 
the  former  regulations,  the  Tiling  of  an  extension 
repori  would  have  been  required  in  May.  1986.  Prior 
lo  that  d.ite.  however,  the  Commission  issued  Order 
No.  436.  Extension  reporis  are  not  needed  or 
required  for  the  transactions  under  Order  No.  436. 


an  additional  six  months  to  coincide 
with  the  term  of  the  storage 
arrangement.  Service  under  the 
transportation  agreement  commenced 
on  August  29, 1984.  North  Central's 
August  13, 1984  storage  arrangement 
with  MichCon  provided  that  gas  would 
be  injected  into  storage  over  an 
eighteen-month  period  and  then 
withdrawn  from  storage  over  a  twelve- 
month period. 

North  Central  further  states  that  it 
paid  ANR  over  $278,000  for  the 
transportation  and  delivery  of  gas  to 
MichCon  and  over  $321,000  to  MichCon 
for  the  injection  and  physical  storage  of 
the  gas.  North  Central  states  that  the 
payments  were  made  after  the  written 
contract  was  executed  and  after  the 
verbal  agreement  to  extend  the  contract 
for  an  additional  six  months  was  made, 
but  before  October  9, 1985. 

We  previously  have  authorized 
transportation  of  gas  from  storage 
pursuant  to  a  verbal  agreement  entered 
into  prior  to  October  9, 1985,  when  the 
transportation  from  storage  was  part  of 
a  broader  transportation  agreement  that 
was  commenced  prior  to  October  9, 1985 
by  transporting  that  same  gas  into 
storage. '  •  In  essence,  what  North 
Central  and  ANR  have  is  a  single 
transaction  of  transporting  gas  into 
storage  and  back  out  from  storage.  That 
transaction  was  commenced  pursuant  to 
a  written  transportation  agreement 
executed  prior  to  October  9, 1985,  and 
the  transportation  itself  was  commenced 
prior  to  October  9, 1985. 

Prior  to  October  9, 1985.  and  in 
reliance  on  both  the  written 
transportation  agreement  and  the 
written  storage  agreement.  North 
Central  expended  significant  funds  to 
purchase  gas  and  transport  it  into 
storage.  This  satisfies  the  revised 
standard.  North  Central  relied  to  its 
detriment  upon  the  verbal  agreement  to 
transport  the  gas  back  out  of  storage. 
North  Central  would  be  precluded  from 
retrieving  its  own  gas  from  storage  if  the 
verbal  agreement  is  not  given  effect.  The 
six-month  extension  agreed  to  is  within 
the  parameters  of  extensions  permitted 
under  former  5  284.105  of  the 
Commission's  regulations. 

Accordingly,  we  grant  North  Central's 
request  for  waiver  of  the  transitional 
provisions  of  §  284.105  of  the  regulations 
to  the  extent  necessary  to  permit  the 
transportation  agreement  between 
North  Central  and  ANR  to  continue  for 
an  extended  six-month  period. 


Endevco,  Inc. 

Leaf  River  Forest  Products.  Inc.  owns 
a  paper  mill  in  Mississippi  that  uses 
propane  and  fuel  oil  as  its  fuel  source. 
Because  of  the  "tumaroimd  in  the 
natural  gas  market  in  the  last  few 
years."  Leaf  River  has  decided  to 
convert  to  natural  gas.  To  that  end, 
Endevco  *'  and  Leaf  River  entered  into 
negotiations  in  early  1985  whereby 
Endevco  proposed  to  sell  gas  to  Leaf 
River  and  to  construct  a  pipeline  in 
order  to  connect  Leaf  River's  plant  to 
United  Gas  Pipe  Line  Company. 

In  reliance  on  these  negotiations, 
Endevco  entered  into  an  oral  agreement 
with  United  on  or  about  May  30, 1985, 
whereby  United  agreed  to  transport  gas 
for  Endevco's  system  supply  under 
section  311  of  the  NGPA.  Further,  on 
July  24, 1985,  Endevco  executed  a 
written  agreement  to  purchase  gas  in 
-  Texas  from  Anatole  Exploration,  Inc. 
Endevco  has  also  secured  gas  suppUes 
from  other  producers  for  sale  to  Leaf 
River. 

In  order  to  connect  Anatole's  wells  to 
United's  system,  Endevco  constructed 
two  miles  of  gathering  lines  at  an 
estimated  cost  of  $200,000.  Construction 
was  completed  in  August  1985,  i.e..  after 
the  sales  agreement  was  executed  and 
in  reliance  thereon.  The  gas  supplies 
obtained  from  the  other  producers 
would  be  delivered  into  United's  system 
through  three  existing  connections. 

The  gas  purchase  contract  between 
Endevco  and  Anatole  Exploration,  and 
Endevco's  subsequent  expenditures  to 
connect  Anatole's  wells  to  United's 
system  prior  to  October  9, 1985,  satisfies 
the  revised  standard.  The  waiver 
request  is  granted. 

Trinity  Pipeline  Company 

In  September  1985,  Trinity,  an 
intrastate  pipeline,  orally  agreed  to  sell 
up  to  5,000  Mcf  of  gas  per  day  to  a  local 
distribution  company  in  Texas.  In  late 
September  1985,  ANR  Pipeline  Company 
orally  agreed  to  transport  gas  under 
section  311  of  the  NGPA  from  a 
producer  in  Texas  to  Trinity.  A  written 
transportation  agreement  was  executed 
on  October  8, 1985. 

By  October  3, 1985,  and  prior  to  the 
execution  of  a  written  transportation 
contract.  Trinity  had  ordered  equipment 
had  surveyed  a  right-of-way.  and  had 
constructed  some  facilities  in  order  to 
carry  out  this  transaction.  Trinity  spent 


■  ■  Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol  (Valley  Gat  Company), 
33  FERC  1  61.302  (issued  November  27. 1985).  SO  FR 
51,844. 


"  Endevco  owns  and  operates  several  intrastate 
pipeline  systems  in  various  states,  including 
Mississippi.  Endevco  states  that  its  facilities  and 
operations  within  Mississippi  are  exempt  from 
regulation  under  either  section  1(b)  or  1(c)  of  the 
Natural  Gas  Act. 
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approximately  $17,400  to  construct  the 
facilities.  ANR  commenced 
transportation  on  November  26. 1985. 
The  oral  transportation  agreement 
with  ANR  Pipeline  Company,  the 
expenditures  by  Trinity  in  reliance 
thereon  prior  to  October  9, 1985.  and  the 
execution  of  the  written  contract  on 
October  8, 1985.  qualifies  Trinity  for 
waiver. 

Creole  Gas  Pipeline  Coiporatioa 

On  July  29, 1985.  Creole  agreed  to  sell 
gas  to  Central  Louisiana  Electric 
Company  (CLECO).  Creole  and 
Tennessee  Gas  Pipeline  Company 
agreed  to  amend  an  existing  NGPA 
section  311  transportation  agreement  to 
add  a  delivery  point  with  Louisiana 
Intrastate  Gas  Corporation  (UG)  near 
Pleasant  Hill.  Louisiana,  in  order  to 
deliver  the  gas  to  CLECO.  The 
amendment  was  not  executed  until  after 
October  9, 1985. 

On  September  27, 1985.  Creole  entered 
into  a  written  agreement  with  LIG 
whereby  LIG  agreed  to  transport  gas 
from  the  Pleasant  Hill  delivery  point  to 
CLECO.  Creole  commenced  the 
construction  of  a  pipeline  to  connect 
LIG's  system  to  CLECO's  facilities  on 
August  25, 1985.  Construction  was 
completed  on  October  9  at  a  cost  of 
$408,000.  Further,  Creole  is  obligated  to 
reimburse  Tennessee  and  UG  $65,000 
for  the  construction  of  the  Pleasant  Hill 
delivery  point. 

The  revised  standard  is  met  because 
substantial  construction  occurred  prior 
to  October  9, 1985,  in  reliance  on  the 
sales  agreement  and  Creole's  oral 
amendment  to  the  transportation 
agreement  with  Tennessee,  and  because 
Creole's  wirtten  transportation 
agreement  with  LIG  was  executed  prior 
to  October  9. 1985.  The  waiver  request  is 
granted.  Continued  transportation  by 
Tennessee  and  LIG  is  authorized. 

Archer-Daniels-Midland  Company 

On  April  8  and  14. 1988,  Archer- 
Daniels-Midland  (ADM),  a  high  priority 
end-user,  filed  two  separate  requests  for 
waiver  in  order  to  permit  the 
transportation  of  gas  to  its  processing 
facilities  in  Peoria.  Illinois  and  Mexico, 
Missouri.  On  May  15. 1986.  an  order  was 
issued  *'  denying  both  requests  on  the 
basis  that  ADM  did  not  meet  the 
CLARCO  standard.  In  light  of  our 
modification  of  that  standard,  and  on 
consideration  of  additional  information 
submitted  by  ADM.  we  reconsider  our 
earlier  decision. 


IM  I 


■*  Regulatioa  of  Natural  Cat  After  Partial 
Wellhead  Decontrol  (Archer-DsnieU-Midland 
Company).  35  FKRC  \  Sl.lSO  (issued  May  IS.  1986). 


On  September  15. 1984  and  March  18. 
1985,  ADM  entered  into  transportation 
agreements  with  Panhandle  Eastern 
Pipe  Line  Company  for  its  transportation 
of  gas  under  S  157.209(a)(1)(A)  to  ADM's 
designated  facilities.  Both  transportation 
agreements  were  scheduled  to  terminate 
on  March  15. 1986. 

On  June  24. 1985.  ADM  entered  into  a 
gas  purchase  agreement  with  Quivira 
Gas  Company  for  the  purchase  of  up  to 
15,000  MMBtu  per  day  of  gas  designated 
for  use  at  four  of  ADM's  facilities, 
including  those  in  Peoria  and  Mexico. 
The  Gas  purchase  contact  stated  that 
the  gas  would  be  routed  through  Natural 
Gas  Pipeline  Company's  system  and 
then  into  Panhandle's  system  for 
ultimate  delivery  to  ADM.  The  gas 
purchase  agreement  is  on  a  month-to- 
month  basis  and  is  still  in  effect. 

On  August  24. 1985.  ADM  entered  into 
a  similar  gas  purchase  agreement  with 
Petro  Source  Energy  for  the  purchase  of 
10,000  MMBtu  per  day  of  gas  for  use  at 
the  Peoria  and  Mexico  facilities,  with 
transportation  to  be  arranged  through 
Panhandle's  system.  This  agreement 
also  is  on  a  month-to-month  basis  and 
remains  in  effect. 

Prior  to  October  9. 1985,  ADM 
expended  approximately  $2,725,000  on 
its  Peoria  facility  and  $75,000  on  its 
Mexico  facility  in  reliance  on  its  gas 
purchase  agreements  with  Quivira  and 
Petro  Source  Energy,  and  the 
continuance  of  its  corresponding 
transportation  agreements  with 
Panhandle.  On  September  16, 1985. 
ADM  was  assured  in  writing  by  , 
Panhandle  that  its  transportation 
agreements  would  be  extended. 
However,  wirtten  contracts  to  extend 
the  term  of  the  agreements  for  an 
additional  five  years  were  not  executed 
until  October  22, 1985.  ADM  states  that, 
absent  a  waiver,  it  will  be  forced  to 
purchase  gas  at  prices  so  high  as  to 
prohibit  its  production  of  a 
competitively  priced  product,  which 
may  result  in  the  shutting  down  of  both 
of  its  plants  and  the  laying-off  of  169 
employes. 

ADM  entered  into  the  written  gas 
purchase  agreements  prior  to  October  9, 
1985,  and  in  reliance  thereon  expended 
substantial  funds  on  construction  prior 
to  that  date.  These  facts  satisfy  the 
revised  standard.  We  therefore  reverse 
our  May  15, 1986  order.  ADM's  requests 
for  waiver  are  granted. 

Hamilton  Brothers  Oil  Company 

Hamilton  is  the  producer  of  three 
wells  located  in  Oklahoma.  On 
September  5, 1985.  it  entered  into  a 
written  gas  purchase  contract  with 
Consolidated  Fuel  Supply,  Inc..  whereby 
Hamilton  agreed  to  sell  the  gas  from  the 


three  wells  to  Consolidated  for  ultimate 
delivery  by  Panhandle  Eastern  Pipe  Line 
Company  and  Central  Illinois  Light 
Company  to  high  priority  and  other  end- 
users.  Separate  transportation 
agreements  for  high  priority  end-use 
were  entered  into  before  October  9. 
1985.  and  have  been  provided  to  the 
Commission.  These  agreements  were 
with  Memorial  Medical  Center,  the 
Board  of  Education  of  the  City  of  Peoria, 
and  the  Sisters  of  the  Third  Order  of  St 
Francis.  Panhandle  verbally  assured 
Hamilton  that  receipt  points  would  be     ^ 
added  to  certain  earlier  transportation 
agreements  to  facilitate  sale  of  the  gas 
to  Consolidated.  However.  Panhandle 
did  not  amend  the  transportation 
agreements  to  add  the  necessary  receipt 
points  until  October  11. 1985. 

Prior  to  October  9. 1985,  and  in 
reliance  on  its  contract  with 
Consolidated,  Hamilton  expended  and 
committed  approximately  $242,000, 
mainly  for  drilling  work  on  one  of  the 
wells  and  a  new  meter. 

Hamilton  meets  the  revised  standard 
because  it  entered  into  the  written  sales 
agreement  with  Consolidated  prior  to 
October  9, 1985,  and  expended 
significant  funds  in  reliance  on  that 
agreement  before  that  date. 
Accordingly.  Hamilton's  request  for 
waiver  is  granted  to  the  extent 
Consolidated  delivers  the  gas  only  to 
these  high  priority  end-users.'* 

Moody  Gas  Gathering  System 

Moody,  a  gatherer,  is  a  joint  venture 
consisting  of  Reliance  Pipeline  Company 
and  Ward  Petroleum  Corporation.  On 
February  15. 1985.  Reliance  entered  into 
a  written  agreement  with  Ward  under 
which  Reliance  agreed  to  construct  and 
operate  a  gathering  system  in  order  to 
connect  certain  of  Ward's  wells  in 
Dewey  County,  Oklahoma.  On  April  4. 
1985.  Reliance  agreed  to  purchase  the 
production  from  Ward's  wells.  The  gas 
is  under  written  contract  to  be  delivered 
to  ANR  Pipeline  Company.  ANR,  in  turn, 
has  contracted  to  redeliver  equivalent 
volumes  to  Northern  Natural  Gas 
Company  for  the  supply  of  Peoples 
Natural  Gas  Company. 

Between  March  14  and  April  15. 1985. 
Reliance  purchased  Right-of-way  for  the 
gathering  system.  On  June  11, 1985.  it 
conunenced  constructing  the  system. 
The  construction,  except  for  a  tap  with 
ANR.  was  completed  on  June  28. 1985.  at 
an  approximate  cost  of  $114,600. 


>*  See  Regulaiton  of  Natural  Cas  Pipeline  After 
Partial  Wellhead  Decontrol  (Natural  Cas  Pipeline 
Company  of  America).  Docket  No.  flM8S-l-00a  36 
¥¥XC  1  01.284.  issued  June  Z.  1988. 


The  April  4, 1985  sales  contract 
between  Reliance  and  Ward,  and  the 
construction  of  the  gathering  facilities 
after  the  contract  and  in  reliance 
thereon,  but  prior  to  October  9, 1985, 
qualifies  Moody  for  waiver.  Moody's 
request  is  granted. 

By  the  Commission. 
Lois  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  88-13946  Filed  6-19-86;  8:45  am) 
WUJNQ  CODE  S717-01-M 

[Docket  No.  CI86-452-000,  et  al.] 

Marathon  Oil  Co.,  Application 

June  16. 1986. 
Take  notice  that  on  June  10, 1986. 

I  Exhibit  A.- 


Marathon Oil  Company  (Marathon)  of 
P.O.  Box  3128,  Houston,  Texas  77253, 
filed  an  Applicaiton  for  a  Blanket 
Certificate  of  Public  Convenience  and 
Necessity  as  Successor-In-Interest  to 
Husky  Oil  Company  (Husky),  requesting 
authorization  to  continue  sales  under 
the  contracts  listed  in  the  attached 
Exhibit  "A",  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Effective  June  1, 1984.  Husky  was 
merged  into  Marathon  and  Marathon 
acquired  Husky's  interest  in  the 
contracts  listed  in  the  attached  Exhibit 
"A". 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  June  30, 
1986,  file  with  the  Federal  Energy 


Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Acting  Secretary. 


-Schedule  of  Proposed  Marathon  Oil  Company  Rate  Schedules 

[As  Succesaor-ln-lnleresi  to  Husky  Oil  Conipanyl 


Area 


1.  Ace  Jacks  Draw.  MoNat  Coooly.  Colorado - 

2.  Bar  X  Area.  Mesa  Coonly.  Cokxado 

3.  Greanwood-Waskom.  Caddo  County.  Louisiana — 

4.  Vanrttor  Bkx*  329,  CCS.  Louisiana 

5.  Hams  Federal  Com.  Chaves  County.  New  Mexico 

6  Empire  South  Deep  Unit  «3  ft  *5.  Eddy  County,  New  Mexico 

7  Empvs  Sooth  Deep  Unil  «13.  Eddy  County.  New  litexioo. — 

B  Empre  South  Deep  Unit  «14.  15.  16.  18.  Eddy  County.  I^aw  Meidoo.. 

9.  Empire  Fiek),  Eddy  County.  New  Mexico 

10.  Hondo  ■22"  State  #1,  Eddy  County,  New  Mexico 

11   Forehand  No.  1.  Eddy  County,  New  MexkX) _— 

12.  Indian  Basx  FieW.  Eddy  County,  New  Mexico - —.. 

13  SUte  18  Com  No  1,  Eddy  County,  New  Mexico 

14  SUte  "BV"  No  1.  Eddy  County,  New  Mexico 

15.  SUIe  "CX"  Com  #1.  Eddy  County.  New  Mexico 

16.  Blmebry  Fiekl.  Lea  County.  Now  Mexkx) — _ ~. 

17  DHY  Slate  No.  1  A  "B"  No.  1.  Eddy  County,  Now  Mexico 

18.  South  CailatMd/MorTOw.  Eddy  County,  New  Mexico 

19  M«man-Monow,  South.  Eddy  County,  I4ew  Mexico 

20  LOorly  Lease,  Lea  County.  New  Mexico - 

21  Langlie.  Mattix.  E  Woodworth.  Lea  County.  New  Mexico — 

22  Planco  Field,  Ho  AmtM  County.  New  Mexico 

23  Blarxxi  Field,  Rio  Amba  County.  New  Mexico 

24.  San  Joan  Beam.  Rio  An*a  County.  New  Mexico 

25  San  Jusn  Sasm,  Rio  Amba  County.  New  Mexico ~„— . _ 

26  San  Juan  Basm.  Rio  Amba  County.  New  Mexico „_.._„_._ 

27  San  Juan  Basm.  Rio  Amba  County.  New  Mexico — . 

28  San  Juan  Basm,  Rio  Amba  County  New  Mexico — 

29  Ban  Field.  San  Juan  County.  New  Mexico  . 


Contract 
date 


Purctiaser 


30  Kutz  Canyon  FieW  (DakoU).  San  Juan  County.  New  Moaoo 

31  Kutz  Canyon  FwM  (GaNup).  San  Juan  County,  New  Mexico 

32.  Kutz  Canyon  FieW  (DakoU).  San  Joan  County,  Nem  Mexico 

33  San  Juan  Basm  Area  (Lmdreth  Wells),  San  Juan  County,  I4ew  l4exico 

34  San  Juan  Basin  Area  (Evenson),  San  Juan  County,  New  Mexico 

35  San  Juan  Basm  Area  (Schwerdtteger  Weds).  San  Juan  County,  New 
IktexKO 

36.  San  Juan  Basm  Area  (Bottick  WeNs).  San  Juan  County.  New  Mexico 

37  S«i  Juan  Basin  Area.  San  Juan  County.  New  Mexico - - 

38.  San  Juan  Basin  Area.  San  Juan  County.  New  Mexico 

39  Brown  Bassetl  FieW.  Crocken  Coonly.  Texas - 

40  Emma  Haynes  Fiek).  Goli»d  County.  Te«as — 

41  Shapley  FieW.  Hanslord  County.  Texas - — . 

42  N.  Louse  Fiek),  Wharton  County.  Texas - 

43  Fuler   Reservo*  ft   Baxter  Sidmg  Fremont  ft  Cwaatioalar  CounVas. 
Wyommg 

44  Badwater  Area.  Fremont  ft  Natrona  Counties.  Wyoming 

45  Salt  Wells  Area.  Sweetwater  County.  Wyoming.. 

46  Salt  Wets  Aree.  Sweetwate'  County.  Wyoming.. 

47  East  Rock  Sfxings  Area.  Park  County.  Wyoming 

48  Tan  IWIe  Draw  Area.  Sweetwater  County,  Wyomng.. 


(FR  Doc.  86-13995  Filed  6-19-86:  8:45  am] 
WLUNO  cooc  srir-oi-M 


04/03/54 

10/26/78 

01/24/72 

02/13/78 

06/23/79 

Oe/04/75 

03/03/78 

03/20/78 

08/04/75 

06/23/78 

06/27/77 

09/10/64 

08/02/78 

06/16/78 

06/14/78 

02/18/52 

02/26/78 

06/12/78 

03/10/78 

04/27/49 

04/22/49 

11/07/51 

03/19/52 

04/01/63 

06/26/63 

03/19/52 

11/07/51 

08/16/54 

12/21/59 

01/06/61 

09/20/61 

01/16/61 

01/02/59 

09/26/51 

09/26/51 

09/26/51 
03/09/59 
05/09/60 
02/19/68 
Oi'CO/^S 
06/23/64 
03/15/54 
03/01/78 

08/06/64 
10/14/53 
07/01/79 
09/26/68 
06/04/74 


Mountain  Fuel  Supply  Company 

Northwest  Pipeline  Corporation 

United  Gas  Pipelmo  Company 

Panhandle  Eastern  Pipeline  Company. 

Transwestem  Pipeline  Company _.... 

.....do 

El  Paso  Natural  Gas  Company — 

do 

Transv»estam  Pipeline  Company _.. 

El  Paso  Natural  Gas  Company „ 

do - 

Natural  Gas  Pipeline  Company 

El  Paso  Natural  Gas  Company — 

do • 

do — ■ 

Northern  Natural  Qas  Company ~. 

El  Paso  Natural  Gas  Company 

do 

do 

do 

do 

do 

do 

do 


Marathon 

on 

Company 

raM 
scnedula 

No 


New  Docket 
No 


Northern  Ppeline  Company 

El  Paso  Natural  Gas  Company.. 

do 

do 

do 


..do.. 
..do.. 


..do.. 


Northwast  Pipellrw  Corporation.. 
El  Paso  Natural  Gas  Company... 
do 


..do.. 
..do.. 
..do.. 


..do.. 


United  Gas  Pipakne  Company „. 

rtorthem  Natural  Gas  Company 

Terviessee  Gas  Pipeline  Company.. 
Panhandle  Eastern  Pipekne  Company .. 


Kansas  Nebraska  Natural  Gas  Company. 

Mountain  Fuel  Supply  Company 

Northwest  Pipekne  Company 

Cokxado  imersute  Gas  Company 

do 


183 

184 

185 

1B6 

187 

188 

189 

190 

191 

192 

193 

194 

195 

196 

197 

196 

199 

200 

201 

202 

203 

204 

205 

206 

207 

206 

209 

210 

211 

212 

213 

214 

215 

216 

217 

218 
219 
220 
221 
222 
223 
224 
225 

226 
227 
228 
229 
230 


086-452-000 

086-453-000 

086-454.000 

086-455-000 

086-456-000 

086-457-000 

0)86-458-000 

086-459-000 

0186-460-000 

0186-461-000 

086-462-000 

086-463-000 

086-464-000 

086-465-000 

0186-466-000 

O86.467-000 

OS6-.46&.000 

0186-469-000 

066-470-000 

086-^71.000 

O86.472.000 

CI86.473.OOO 

CI86-474.OOO 

086-4  75-000 

086-476-000 

086-477-0- >0 

086-478-000 

086-479-000 

086-480.000 

0*86.481-000 

086-462-000 

CI86-483.CC10 

086-484.000 

086-485-000 

O86-486-000 

086-487-000 
086-488.000 
C»6-«eB-000 

086-490-000 
0186-491-000 
086-492-000 
086-493-000 
a86.4»4-000 

086-496-000 

086-496-000 
086-497-000 
066-498-000 
086-499-000 
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UAH-CENCOGEN:  AMNabittty  of 
Envtionmtital  At—Mwnt  and 
nnding  of  no  Significant  Impact 

June  17, 1986. 


UAH-CENCOGEN. 
Lore«  Nelson. 


Aquenergy  System*.  Inc 

The  City  of  Nashville,  Arkansas 
and  the  City  of  Broken  Bow, 

Oklahoma  » - 

Guadalupe-Blanco  River  Author- 
ity  

John  A.  Dodson 

ESI  Hydropower  Co.  inc 

Rivers  Electric  Co 

Prodek.  Incorporated 

Robert  Fackrell 


Pro/BdNo. 

9159-000 
9718-000 
2428-001 


3657-001 

3865-003 
7656-001 
7887-001 
8289-001 
8517-001 
8646-001 


Pmiect  No. 

Westinghouse  Electric  Corpora- 
tion and  Tovim  of  Sprin^eld. 
VT 9648-000 

Westinghouse  Electric  Corpora- 
tion and  Town  of  Springfield. 
VT ~ 9649-000 

Westinghouse  Electric  Corpora- 
tion and  Town  of  SpringiReld, 
VT - — •     9650-000 

In  accordance  with  die  National 
Environmental  Policy  Act  of  1969.  the 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
apphcations  for  major  and  minor 
licenses  (or  exemptions]  listed  below 
and  has  assessed  the  environmental 
impacts  of  the  proposed  developments. 


Na 


StaM 


Water  txxly 


town  or 
county 


A(V*canl 


Exemptoons 


nSO-000    Wast  OBtwnre  Tonnal ... 
97IS-O00    SouMFokOaap Creak. 


NV 
MT 


West  Oetaware  Tunnat ... 
Soum  Folk  Oeap  Creak . 


LMngBlon.. 


UAH-CENCOGEN 
LoraaNeleim 


242S-001 
3657-O01 


3886-003 

76S»-001 

7887-001 
8280-001 
8517-001 
8646-001 
9648-000 


9648-000 


9650-000 


Pme  Creek  Oam_ 


CanyDitDain. 


Twndo  Fans  ... 
jKksonGUdi.. 

Mink  Creek 

Feloioa  Dam 


UwatoyOam.. 


Giman  Dam. 


SC 

OK 


TX 


NV 


NY 
CO 
ID 
VT 


VT 


VT 


Sakjda  Mvar 

Pne  Creek  Dam.. 


Guadakjpe  River 

Buttarmilk  Fals  Brooka.- 


Brook.. 


Mink  Creek- 
Black  River.. 


Black  River.. 


Black  RK<er.. 


WrtgMCNy. 


MMtiorougti. 

TuMdoPwk 


Pieaton- 


SprkigMd.. 


Sfxiny8eld~ 


SprlngRek].. 


Aquenergy  System,  Inc. 

The  Oty  o«  Na*iv«e.  Ar- 
kansas and  t^e  City  a« 
Broken  Bow.  Oklahoma. 

QuaMu|>»Btanco  River 
AuBioHly. 

Jo>M  A.  Oodson 

^9   MydropOKver  Co..   Inc. 

Riv«fs  Elaclnc  Co. 

Prodek.  Incorporated. 

Roben  Fackie*. 

westvighousa  Eleckic  Cor- 
poration and  Town  at 
SpnngfiekJ,  VT. 

Westinghouaa  Electrk:  Cor- 
poration and  Town  o< 
SpringliekL  VT. 

Westinghouae  Electric  Cor- 
poration and  Town  ol 
Spnni^iakt  VT. 


Environmental  assessments  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's.  the  Commission's  staff  concludes 
that  these  projects  would  not  have 
significant  effects  on  the  quality  of  the 
human  environment.  Therefore, 
environmental  impact  statements  for 
these  projects  will  not  be  prepared. 
Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information.  Room  1000,  825 
North  Capitol  Street  NE..  Washington. 
DC  20428. 
Kenneth  F.  Plumb, 
Secretary. 
|FR  Doc.  88-13997  Filed  6-19-86;  8:45  am| 

BILUNQ  COOC  e717-01-M 


{Ooctot  Nos.  CP86-514-000,  at  al.] 

Northwest  Central  Pipeline  Corp^  et 
al^  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Central  Pipeline 
-  Cocporation 

[Docket  No.  CP86-514-000J 

June  16. 1986. 

Take  notice  that  on  May  28, 1986. 
Northwest  Central  Pipeline  Corporation 
(Applicant),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101.  filed  in  Docket  No. 
CP86-514-000  a  request  pursuant  to 


5157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  replace  The  Kansas 
Power  and  Light  Company  (KPL  Gas 
Service)  Southridge  town  border  setting 
and  appurtenant  facilities  and  to  replace 
approximately  0.3  mile  of  16-inch  lateral 
pipeline  with  a  12-inch  pipeline  in 
Wyandotte  County,  Kansas,  under  the 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  section  7  of  the 
National  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  due  to  gradual 
load  increase  since  the  town  border 
setting  was  installed  in  1931,  such 
setting  is  no  longer  adequate.  The  new 
facilities  would  allow  for  additional 
growth  and  increased  operating 
flexibility.  The  current  volume  of 
deliveries  through  the  facilities  is 
752.265  Mcf  annually  with  a  peak  day 
requirement  of  7,126  Mcf.  Any  increase 
in  deliveries  through  the  proposed 
facilities  would  have  a  minimal  impact 
on  annual  and  peak  day  deliveries. 
Applicant  states  that  it  would  abandon 
by  reclaim  approximately  0.1  mile  of  the 
obsolete  16-inch  lateral  and  to  abandon 
in  place  approximately  0.2  miles  of  the 
l&-inch  lateral.  Applicant  further  states 
that  the  0.2  mile  of  16-inch  lateral 
proposed  to  be  abandoned  in  place 
would  be  used  as  casing  for  the  12-inch 
pipeline,  thus  reducing  overall 
construction  damage. 

Applicant  states  that  it  makes  sales  to 
KPL  Gas  Service  under  its  F,  C,  and  I 
rate  schedules  and  under  an  underlying 
service  agreement  which  provide  that 
Applicant  will  supply  all  of  the 
requirements  of  KPL  Gas  Service. 
Applicant  asserts  that  the  total  volumes 
to  be  delivered  to  KPL  Gas  Service 
under  the  requested  authorization  would 
not  exceed  the  total  volumes  authorized 
prior  to  the  request.  It  is  stated  that  KPL 
Gas  Service  has  agreed  to  the  proposed 
replacements  of  the  existing  facilities. 

The  total  cost  to  reclaim  the  town 
border  setting  and  the  0.3  mile  of 
pipeline  is  $9,600  with  an  estimated 
salvage  value  of  $2,570.  The  estimated 
total  cost  of  construction  is  $142,570, 
which  will  be  paid  from  treasury  cash. 

Applicant  states  that  this  change  is 
not  prohibited  by  an  existing  tariff  and  it 
has  sufficient  capacity  to  accomplish  the 
deliveries  specified  without  detriment  or 
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disadvantage  to  its  other  customers. 

Comment  date:  July  31. 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 

[Docket  No.  CP86-516-000] 
June  16. 1986. 

Take  notice  that  on  May  28, 1986, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP86-516-000  a  request  pursuant  to 
§  S  157.205  and  157.216  of  the 
Regulations  (18  CFR  157.205  and  157.216) 
to  abandon,  by  sale,  its  existing  South 
Lake  Lateral  System  to  Mountain  Fuel 
Resources.  Inc.  (MFR)  under  the 
authorization  issued  in  Docket  No. 
CP82-433-000  pursuant  to  Section  7  of 
the  Natrual  Gas  Act,  all  as  more  fully- 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Northwest  and  MFR 
entered  into  an  agreement  on  April  28, 
1986,  which  provides  that  MFR  will 
purchase  the  Souti  Lake  Lateral  System 
at  Northwest's  net  book  value,  less 
depreciation,  in  the  month  in  which 
Commission  approval  is  granted.  It  is 
explained  that  the  net  book  value  as  of 
May  1, 1986,  is  estimated  to  be 
approximately  $415,000.  Northwest 
further  states  that  MFR  and  Northwest 
entered  into  a  pipeline  operating 
agreemer.t  dated  April  28. 1986.  which 
provides  for  Northwest  to  operate  all  the 
South  Lake  facilities  between 
Northwest's  mainline  and  the  South 
Lake  Sales  Meter  Station.  It  is  indicated 
that  MFR  has  agreed  to  reimburse 
Northwest  $200.00  per  month  to  provide 
for  the  maintenance  of  the  facilities 
covered  under  the  operating  agreement. 
It  is  asserted  that  MFR,  as  the  sole 
customer  served  by  the  South  Lake 
Lateral,  does  not  object  to  the 
abandonment  by  sale. 
Comment  data:  July  31. 1986,  in 


accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 
Division  of  Enron  Corporation 

[Docket  No.  CP86-517-O00J 
June  13. 1986. 

Take  notice  that  on  May  28, 1986,  as 
supplemented  June  10, 1986,  Northern 
Natural  Gas  Company,  Division  of 
Enron  Corporation  (Applicant),  2223 
Dodge  Street,  Omaha,  Nebraska  88102, 
filed  in  Docket  No.  CP86-517-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  certain  interstate 
pipelines,  intrastate  pipelines,  local 
distribution  companies  and  end-users 
(Shippers)  for  a  term  extending  through 
June  30, 1987,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  provides 
interruptible  transportation  service 
pursuant  to  the  transitional  provisions  of 
Order  No.  436,  et  al.,  and  Subparts  B  and 
G  of  Part  284  of  the  Commission's 
Regulations,  on  behalf  of  the  Shippers  as 
set  forth  in  the  attached  Exhibit  and 
proposes  to  continue  such  service  for  a 
limited  term  extending  through  June  30. 
1987.  It  is  stated  that  pursuant  to  the 
transitional  provisions  of  Order  No.  436. 
each  of  the  Shippers  faces  having  its 
"grandfathered"  transportation  service 
terminated  between  the  date  of  the 
instant  filing  and  June  30. 1987.  unless 
Applicant  agrees  to  provide  non- 
discriminatory transportation  pursuant 
to  the  terms  and  conditions  set  forth  in 
Order  No.  436.  Applicant  asserts  that  it 
is  in  the  process  of  obtaining  the 
necessary  regulatory  approvals  to 
provide  non-discriminatory 
transportation  under  Order  No.  436 
pursuant  to  the  general  rate  proceeding 
at  Docket  No.  RP85-206-000.  It  is  stated 


that  the  Applicant  has  made  the 
proposal  to  extend  transportation 
service  until  June  30, 1987,  as  a  result  of 
the  potential  regulatory  delays  that  may 
occur  in  implementing  either  of  the 
Stipulations  and  Agreements  in  Docket 
No.  RP85-206-000. 

Applicant  also  requests  authority  to 
operate  existing  facilities  essential  to 
the  transportation  service,  which  were 
initially  installed  pursuant  to  §  284.3  of 
the  Commission's  Regulations. 

Applicant  states  that  the  rates  to  be 
initially  charged  for  the  proposed 
transportation  services  would  be  the 
rates  for  which  Applicant  filed  in  Docket 
No.  RP85-206-0Q0  which  are  equivalent 
to  4.6  cents  per  Mcf  per  100  miles  of 
forward-haul,  plus  1  cent  per  Mcf  for 
administrative  and  general  expenses.  It 
is  stated  that  these  rates  would  be 
superseded  upon  effectuation  of 
Applicant's  tariff  sheets  filed  on  May  21, 
1988,  at  Docket  No.  RP86-79-000. 
Applicant  asserts  that  such  tariff  sheets 
were  filed  in  accordance  with 
§  S  284.7(a)  and  284.7(b)(2)  of  the 
Commission's  Regulations  to  establish 
rates  for  transportation  services  which 
Applicant  provides  under  the 
transitional  provisions  of  Order  No.  438 
et  al.,  and  Subparts  B  and  G  of  Part  284 
of  the  Commission's  Regulations.  Such 
rates  are  equivalent  to  the  rates  filed  in 
Applicant's  April  11, 1986,  Stipulation 
and  Agreement  of  SetUement  for 
interruptible  transportation  service 
under  Rate  Schedule  IT-1  and  are 
intended  to  comply  fully  widi  S  284.7  of 
the  Commission's  Regulations.  It  is 
stated  that  these  proposed  rates  would 
be  superseded  upon  receipt  and 
effectuation  of  a  final  and 
nonappealable  Commission  order  issued 
in  Docket  No.  CP85-206-000  which 
would  specify  the  final  rates  to  be 
charged  for  transportation  services. 

Comment  date:  June  27, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


ExH«rr 


SNpper 


Delhi  Gas  PIpeine  Co 

Unted  Gas  Ptpakne  Co 

KtorthWest  Gas  Pipe  Lme  Co 

Delhi  Ges  Pipekne  Co 

Kanaea  Power  A  Lighl  Os 

Inaalo  Gas  Co 

Endevco  Pipelne  Co.. 


Producer's  Ges  Company 

Tenrtgaaco  Qaa  Ga>t>ering  Co .. 
Tsnrtesaae  Gas  Rp  Ant  Co — 

DeM  Gas  PIpelna  Co 

Inaatas  Qci  Contpany 

Do 

Coronado  TianswHaaton  Co — 
SouOtam  Natural  Gee  Co 


Typed 


LOG.. 


do., 
do- 
.dc 


_do 


„jdo.. 
..A>.. 


P«1284 


Docket  No. 


ST80-303 
ST81-321 
STei-273 
ST81-35e 
ST82-404 
ST82-475 
ST83-143 
ST83-1S2 
ST8J-179 
ST83-198 
ST83-280 
STB3-Z81 
ST83-233 
ST83-3e2 
ST83-M6 


Exiskng 


08-14-86 
08-16-87 
04-29-87 
06-07-87 
07-25-86 
09-02-86 
11-21-86 
11-30-86 
12-09-86 
12-16-86 
02-17-87 
02-14-67 
01-13-87 
04-06-87 
04-12-87 


JM  I 
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Exhibit  -  Continued 


SNpp« 


Louiiifn  Induslnal  Qa*  St<i(ity  Corp 

WMtwn  Gas  In^wsMs ~— — —  .    .1 

Westar  Transmaaoo  Ca-      .    .        

trmtai  Oas  Company 

SpndMop  Gas  DoMwHon  Ooip 

Aoducar  s  Gas  Company 

B  Paso  Hydrocartxjos  Co 

Oet»  Gas  Pi(K»na  Co 

Panhandto  EaMam  P^paina  CoiapMy 

Paraw*  Energy  Co 

Yankee  PipeSna  Co 

Pubkc  Samce  Electric  A  Qaa  Co 

Terniac  Gathanng  Co , 

Endevo  P«>e*na  Co.- 

Center  Plains 

Texas  Eastern  Trananisaian 

BndgeSne  Gas  Dtstrtxitton 

Transconlvwnial  Gas  Pipelina  Coqi 

Natural  Gas  Pvekn*  Ca  o<  tawrica 

ANR  PIpelne  Co 

NurttMNn  MInott  Gas  Co  — .    ,  ,    ,     ,  ■ 

Termesaee  Gas  Pvsina  Co 

THC  Pipeline  Co 

Amoco  Gas  Co 

Producer's  Gas  Co 

Detii  Gas  Pipeline  Corp 

NmltMii  Hhnors  Gas  Co  1  

Poiii»or-Ta«  Joml  Venture       

UGI  Corp _ 

Western  Farmers  Eladnc  Corp  —«_«»-««.» 

NOP  Pipeline  Co _ . 

Sabme  Gas  Trarwnrsaicn  Co 

Sootfiam  Natural  Qaa  Co 

PublK  Service  ol  Colorado 

El  Psso  Natural  Gas  Transportaion  Co 

Colorado  kiierstale  Gas  Co 

Inlrateir  Gas  Co 

Northern  intrastate  Pipeline  Co 

El  Paso  Mydrocadron  Co _ 

Transcontinental  Gas  Pipe  Una  Corporalion 

NGP  Pipelme  Co 

Poanr-Tex  Jcmt  Ventoa 

MowitaKi  Fuel  Resources  Ine 

Mchigan  ConaoAdaled  Gas 

Tenas  Gas  Transmission  Corp 

NGP  Pipeane  Co 

Romar  Energy.  Inc 

West  Texas  Gas  Co 

UrMed  Gas  P»>e  Una 

ANH  Pve  Lme  Co 

Southern  Natml  Gat 

Peoples  Natural  Gas -. 

Tennegasco  Gas  Gathering 

Com  Products 

Great  Planet  Coal  Gatificainn  Aawc 

Famil«id 

Arcadian  Corp. 

Archer  Daniels  Mdtand  Co 

'Hinshaw  means  Hirvshaw  Ptpelna. 
Interstate  means  iniersiate  Pipelrie: 
Intrastate  means  intrastate  Pipeline: 
LOG  Means  Local  Ostnbulion  Comomy; 
HP.  End-User  means  High  Priority  EncRlser. 


ANR  Pipeline  Company 

(Docket  No.  CP86-519-000] 
June  16. 1988. 

Take  notice  that  on  May  29, 1988. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit  Michigan 
48243,  filed  in  Docket  No.  CP86-519-000 
an  application  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  sales, 
exchange  and  transportation  service 
with  KN  Energy,  Inc.  (KN).  in  Fremont 
County,  Wyoming,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 


Type  o(  shipper' 


Hkiahaw.. 


„do.. 


-ito- 


LDC....„ 


jio 

H.P.  End-Utsr.. 


ux:.. 


-do.. 
..«to.. 


ux:- 


.At.. 


-do- 


LOC.. 


LDC_ 


.A>.. 


Pwt2e4 


_do_ 


IDC 


■~do» 


LOC.. 


_do- 


_<to- 


-ito- 


..ik)» 


LDC- 


KP.  End4Jaar- 

tlo 


-do- 


8 

Q 

B 

B 

B 

B 

B 

B 

Q 

B 

B 

B 

B 

B 

G 

Q 

B 

G 

Q 

Q 

B 

B 

B 

8 

B 

B 

B 

8 

B 

B 

8 

8 

G 

B 

8 

Q 

B 

B 

8 

Q 

8 

B 

G 

B 

Q 

8 

B 

8 

Q 

G 

Q 

8 

8 

G 

Q 

Q 

G 

G 


OockalNa 


ST83.33S 

STB3-440 

STB3-»38 

ST83-488 

STB3-4a9 

ST83-554 

ST83-553 

ST84-850 

ST84-9e8 

ST84-Be5 

ST84-1001 

ST84-1011 

STB4-1043 

ST84-1078 

ST84-1031 

ST84-1207 

ST84-118e 

ST84-1245 

ST84-1247 

ST84-1246 

ST84-1278 

STe4-1300 

STB4-1301 

ST85-132 

STBS-1S2 

ST86-171 

STeS-172 

ST85-287 

ST85-453 

ST85-381 

STBS-581 

ST85-532 

ST85-558 

STB&-578 

ST85-587 

ST85-577 

STe6-579 

STB5-631 

ST85-704 

STB5-705 

STB5-845 

ST85-810 

STB5-891 

ST8S-1036 

ST85-1196 

ST85-1219 

ST85-1357 

ST85-180e 

ST83-84 

STe3-99 

STBa-299 

ST84-1275 

ST83-179 

ST8»-206 

ST84-«07 

STB4-1302 

STB&-190 

ST8S-1178 


ExitlInQ 


03-24-87 
06-15-87 
0&-1»-87 
05-31-87 
05-31-87 
06-21-87 
06-23-87 
05-31-86 
11-13-86 
06-10-86 
06-13-86 
06-14-86 
07-05-86 
07-17-86 
06-17-86 
06-05-88 
06-06-66 
06-14-66 
Oe-14-86 
06-14-86 
08-24-86 
08-30-86 
09-18-86 
10-02-86 
10-07-68 
10-10-86 
10-14-86 
12-02-86 
01-03-87 
12-11-86 
01-22-87 
01-15-87 
01-15-87 
01-17-87 
01-20-87 
01-22-87 
01-22-87 
02-06-87 
02-12-87 
02-14-87 
03-21-87 
03-12-87 
03-26-87 
05-31-86 
05-2»-87 
06-06-87 
06-20-867 
06-21-86 
09-12-86 
11-04-88 
03-06-87 
08-31-86 
12-09-86 
00-29-86 
04-14-87 
08-31-86 
10-31-86 
05-31-87 


ANR  states  that  ANR  and  KN  entered 
into  a  Sale,  Exchange  and 
Transportation  Agreement  dated 
October  27, 1977,  to  enable  ANR  to 
effectuate  the  delivery  into  its  system  of 
certain  gas  supplies  produced  in 
Wyoming  and  remote  from  ANR's 
system.  ANR  further  states  that  incident 
thereto  ANR  sold  a  portion  of  such  gas 
to  KN  and  exchanged  volumes  with  KN. 
ANR  and  KN  received  certificate 
authorization  for  these  services  in 
Docket  Nos.  CP78-216  and  CP78-174. 
respectively.  ANR  asserts  that  KN  has 
requested  the  termination  of  the  service 
and  in  lieu  thereof  ANR  has  secured 
other  arrangements  through  the 


construction  of  gathering  facilities  to  the 
producer  to  accomplish  receipt  of  the 
subject  gas. 

Comment  date:  July  7. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 


G.  Any  person  or  the  Conmiission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb. 
Secretary. 
[FR  Doc.  86-13988  Filed  6-19-86:  8:45  am] 

MLUNQ  CODE  6717-01-11 

[Docket  No.  G-3284-000.  vt  al.] 

ARCO  Oil  and  Gas  Co.,  Division  of 
Atlantic  Rictifieid  Co.,  et  ai.; 
Applications  for  Certificates, 
At>andonments  of  Service  and 
Petitions  to  Amend  Certificates  * 

June  16, 1986. 
Take  notice  that  each  of  the 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  June  30, 
1986,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20428,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 


Dockal  No  and  date  filed 


Q-3284-O0O.  B,  June  5,  1966 

G-3894-021.  0.  June  5.  1986 

Q-10122-006.  B.  May  28.  1966 

CW1-7S2-001.  0.  June  5,  1986 

061-752-002,  8.  June  5.  1988 

061-752-003.  0.  June  5.  1966 


AppNcanl 


C161-752-004  D.  June  5.  1966  . 
062-462-001.  D  June  9.  1966.. 


ARCO  Oil  &  Gas  Company.  Division  ol  AOanlic 
Richfield  Company,  P.O.  Box  2819,  Detas.  Texas 
75221. 

.do 


Conoco  Inc..  P.O.  Box  2197.  Houston.  Texas  77252.. 

ARCO  Oil  a   Gat  Company.   Division  ot  Atlantic 

RchMd  Company. 
do 


Purchaser  and  location 


Price  par  met 


..do. 


CM2-682-001.  D.  May  27.  1966... 
064-1049-000.  D.  May  27.  1966. 
067-1650-001.  B  June  9.  1986 
067-1693-000.  0.  June  3.  1966.. 
068-621-004,  0,  May  27.  1986... 
066-1103-001.  8.  June  9.  1986. 
072-555-002.  0,  May  27.  1966  . 


Swi  Exploralion  t  Pnxluclion  Co.,  P.O.  Boh  2880. 

DaHat.  Texas  75221-2880. 
Tenneco  Oil  Compwiy,  PO    Box  2511.  Houtton, 

Texas  77001. 
do 


Conoco  Inc. . 


Onon  Texas  PMroleum  Corporation,  P.O.  Boa  2120, 

Houston.  Texas  77252-2120. 
Tarmeco  01  Company 


A.G.  H«,  Thankagiving  Tower.  Dallas.  Texas  75201 ... 

Sun  Exploratnn  and  Production  Co.,  P.O.  Bon  2680, 
Taxat  75221-2860. 


Texas  Eastern  Transmisaton  Company.  North  Hoa- 
tetler  Field  McMuttn  County.  Texas. 

United  Gas  Pipe  Line  Compeny.  Bumell  and  Nor* 

Pettus  Fields.  Bee,  Goliad  and  Karnes  Counliaa. 

Texas. 
Tennessee  Gas  P«>eline  Company.  West  Delta  and 

Grw)  Isle  Areas,  Otishore  Louisiana. 
ANR  Production  Company,  Woodward  Area,  Deway 

County,  Oklahoma. 
ANR  Production  Company.  Woodward  Arat.  Major 

County,  Oklahoma. 
ANR  Production  Company,  Woodward  Aiaa.  Daway 

County.  Oklahoma. 

do 

NoiViam  Natural  Gas  Company,  Sitka  HaM.  Otrti 

County,  Kansas 
Tannessae  Gas  Pipeline  Company.  Charanton  Raid, 

St  Mary  Pansh.  Louiaiana. 
Arkia    Eneroy    Resources,    Waskom    Fiekl.   Caddo 

PansTi.  Louisiana 
Pwihandle  Eastern  Pipe  Line  Company.  South  Peak 

FieU.  Roger  MINs  County,  Oklahoma. 
Pwihandle  Eastern  Pipe  Line  Company,  Avert  FWd, 

Woods  County.  Oklahoma. 
Twwasast  Gas  Pipelina  Company,  El  EbanHo  Raid, 

St»T  County,  Texas.  

Natural  Gas  Ppekne  Company  o(  America,  WWdar 

County  Area,  wmwar  County,  Taaxs. 
Panhandto  Eastern   Pipe   Una  Company.   Raydon 
Raw.  Roger  MHs  County.  Oklahoma. 


(■) 

m — 


n~ 

n~ 
o- 

n- 

n- 


(■■)„ 
(•♦).. 
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Ductol  No.  wid  (teto  ttsd 


CPS-171-002.  B.  Jiaw  S.  19 


077-230-001, 

aae-193-001. 

C18B-1»«-001 

cae-3e»-ooo 

17.  1966. 


27.  1986. 
066-439-000 

27.  1966. 
066-445-000 

May  29.  196 
086-449-000. 

066-435-000 

22.  1986. 
066-437-000. 


D.  Jin*  9.  1986 

CJum9.  1986— 

,C  Jiaw9,  1966... 
(061-062).  a  Apr 

(066-621),  B,  M«)r 

(066-B39).  B,  May 

(076-1251),     B. 
6 
0.  May  30,  1986..- 

(G-832S).  0.  May 

B.May  22.  1986    . 


AiKHicani 


ARCO  01  a  Gaa  Conipwiy,  Diviaon  of  AHantic 
RicMiaU  CompMiy.  P.O.  Box  2619.  Oalas,  Texas 
75221. 

Sun  Ej^toaton  ««1  Production  Ca 


Exxon  CofporaHon.  P.O.  Box  2180.  Houalon,  Taxat 

77252-21 aa 

f«iaoo~inir  P^or  B«'  52m   Hoiiiiion,   Taot 

77052. 
Tannaco  01  Company.  P.O.  Box  2511.  Houston, 

Taos  77001. 
do 


Exxon  Ooipvalion.. 


Houston   01   a    Minarals  Ovp.,   PO.    Bw   2511. 

Houston.  Texas  77001. 
ARCO  Git  wid  Gas  Company.  Ovtoion  o«  AHantic 

RicMieW  Company. 
Ftocky  Mountain  Production  Co.,  6767  So   Sonica 

Street.  Suita  145,  Engleaiood.  Colorado  80112. 


PurchnMT  and  tocsMon 


Tsnnaasaa  Gas 
Hetd,  Vsmiillon 


Company.  East  Guaydan 

Louisiana. 


Texas  Gas  Transmission  Company.  South  Bayou 

MMel  Field,  Acadia  ParWi.  Louisiana 
Soultwm    Natural   Gas   Company.    Big    Escamljia 

Creek  ReU.  Escambia  County.  Alabaina. 

.-...do 

PMkps    Petroleum    Company.    Azalea    (Devonian) 

Field.  Midland  County.  Texas. 
Tennessee  Gas  P«)eline  Compeny.  N.W    Chalkey 

Field.  Calcasieu  PansTt.  Louisiaru. 
Tennessee    Gas    Pipeline    Company.    Ellis    FieW, 

Acacia  Pansn.  Lousana. 
Columtxa  Gas  Transmission  Corporation.  Lake  Rac- 


CDuta  Fiekl  LaFourche  Pansn,  Louisiana. 
UnHed  Gas  Pipe  Line  Company,   Roanoke  Field. 

Jefferson  Davis  Parish.  Louisiana. 
Tennessee  Gas  Pipeline  Company.  Magnet-WWiers 

FieW.  Wharton  County,  Texas. 
Pantiandle  Eastern  P<>e  Lne  Company.  Wattanberg 

FwU.  Adams  County.  Colorado. 


Price  per  mcl 


(■•)„. 

(»•)■ 

(*')- 

(") 

("). 

(")- 

(").. 


Pressura 


'  ARCO  no  longaf  oawa  Inleraat  in  subject  aiyaage  to  be  rdoasad. 


1961. 


I  ksarmar*  dated  Febnjary  10,  1966  of  cenam  acreage  to  Kenneth  8.  Perldns.  „  „    ^  ^  .. 

'  By  PwlialReieasa  dated  Auoust  13.  1964,  Conoco  Inc..  sunendered  1.032  7069  acres  of  West  Delta  Block  84. 

•  ARCO  conveyed  its  mtsresl  «i  assigned  acreage  to  Graham-Michaelis  Onlling  Company. 

•  ARCO  conveyed  Its  rtarest  m  assigned  acreage  to  Pan  Amencan  Petroleum  Co. 

•  AR^nnweved  its  imerest  in  assigned  acreage  to  Amoco  Productxxi  Co. 

•a!^^^!i^ll^J^<S^S!XSJtli^  gas  sales  contract  between  Tannaoo  01  Company  and  Tannassee  Gas  Pipeline  Comp«,y  dated  November  1. 

•  Due  to  the  surrender  of  the  Genevieve  Abney  O'Samon  lease  on  IMovember  26,  1973. 
■°  Lease  expnun  after  the  E  E  Hill  Unit  No.  1  Well  was  pkjgged 

"  Effective  J»*y  1    1983  and  Apnl  1,  1986  Seller  assigned  ttie  acreage  to  Redgate  Petroteum,  Inc. 

"  Due  to  the  sunender  of  the  Berenice  Slick  Ltrschel  lease  dated  October  27,  1952  „  ^  ^  ^  »„  ^.  ^     ,  .    _„        c  ___  o  „  oi~*  r  oa  .»<  Q.r«n«.  si   9»  n  »s  «nd  26  in 

"With  Iha  excapaon  of  the  a*reni  pnjducing  zone  of  the  Tut*  Unit  25  No  2  «i  Section  25  Block  C-23,  Natural  is  releasing  Section  2  m  Stock  C-24  and  Secttona  21,  22.  23,  Z5  ano  zt>  m 
BtodiC-23. 

'•  Deleaon  of  acreage.  App*c«it  no  longer  hotda  an  intaraat  in  the  leases  mvofved  and  laasa  had  expitad  and  there  was  no  proifejction  at  time  of  surrender. 

■•Property  soM  John  W  McGowan.  „^.     ^„      ^, 

■'  By  Conveyance,  Assignment  and  B«  of  Sate  dated  December  10.  1985.  Exxon  acquired  certain  acreage  from  Southland  Royalty  Company. 

■•  By  Conv«yance.  Assignment  and  B«  of  Sale  dated  March  14.  1986,  Exxon  acquired  certawi  acreage  from  SoulWand  Royalty  Company  «*edule 

'•  There  h^been  nT^  produced  at  ■  m«mal  natural  wellhead  pressure  m  excess  of  250  psig  since  July,  1964.  and  c<^s«f«"*^'  »*™o^'Sf^.^fS!J^  .^ST^WidtofGM 
skica  that  Hme  Gas  «  curently  bemg  produced  at  a  rrwumal  nau^al  wellhead  pressure  less  than  250  psig  and  is  sub)ecl  to  a  percentage  sale  to  Phillips  Petroleum  Company  under  Kmihps  L.as 
Rate  Schedule  No  381 

">  Due  lo  the  surrender  of  all  leases  under  Tervieco  Oil's  contract  dated  November  1.  1967 

"  Due  to  TOG  5  releaae  of  all  leases  subiect  to  its  contract  dated  March  1.  1965  wrth  Tennessee  Gas  Pipeline  Companjr^^^ r~«~-«~.  k-.  .^^^  lo  r.nmi  itw. 

"  Wei  has  been  pkjgged  and  abandoned  on  December  2.  1982.  The  resarres  have  been  depleted  and  purchaser,  Colunibia  Gas  Transmission  CorporaBon,  has  agreed  to  cancel  the 

•■  Due  to  the  assignment  of  certain  zones  of  leases  to  Jofm  W.  McGowan  biv  Assignment  dated  September  5^  1985.^ „  ,..„  d_-o~.  r~~..~,  -.m«.rt  h./  ».  o«n  ii>rnv<t 

"  Acreage  aub^to  Rate  Schedule  Na  124  was  asaignad  to  Wayne  M.  Byles  effective  December  16.  1965.  Contract  with  Tennessee  Gas  Pipekne  Company  expired  by  its  own  temis 

"PanharxSe  w«  onty  purchaaa  gaa  a  lew  days  a  month.   AppCcanI  desires  to   sell  instead  to  Koch  Hydrocarbons  Company  which   has  a   nearby  low  pressure  p<)eline 
FOng  Cod*  A    IrxW  Senaca;  B-Abandonment  C-Amendmeni  to  add  acreage:  O-Amendment  to  deleta  acreage,  E-Tota)  Succession;  F-Partial  Successioa 


[FR  Doc.  88-13890  Filed  6-19-86;  8:45  am] 

■LUNG  COM  9717-01-M 


(Pro)ect  No.  7194-001] 

Birch  Cre«k  Power  Co.;  Availability  of 
Environmental  Assessment  and 
Hnding  of  no  Significant  Impact 

June  17. 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 


Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
applications  for  major  and  minor 
licenses  (or  exemptions]  listed  below 
and  has  assessed  the  environmental 
impacts  of  the  proposed  developments. 


North  Capital  Street  NE.,  Washington. 

DC  20426. 

Kenneth  F,  Piiunb, 

Secretary. 

(FR  Doc.  86-13991  Filed  6-1&-86;  8:45  am) 

■-WUJNO  COOe  6717-01-11 


Projsct 
No. 

Project  nww 

StMa 

Water  body 

Nswsst 
town  or 
county 

Applkant 

7194-001 

Birch  Creek — 

ID    

Bireh  Craak... 

Ctarfc  County.. 

Bach  Creek  Power  Compa- 
ny 

Environmental  assessments  (EA's) 
were  prepared  for  the  above  proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's,  the  Commission's  staff  concludes 
that  these  projects  would  not  have 
signficant  effects  on  the  quality  of  the 


human  environment.  Therefore, 
environmental  impact  statements  for 
these  projects  will  not  be  prepared. 
Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Division  of 
Public  Information,  Room  1000,  825 


[Docket  No.  SA86-23-000] 

Hurst  Operating  Co.;  Petition  for 
Adjustment 

Issued  June  16, 1986, 

On  May  8,1988  Hurst  Operating 
Company  (Hurst)  filed  with  the 
Commission  a  petition  for  adjustment 
under  section  502(c)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).>  Hurst  asks 
that  it  be  excused  for  its  late  filing  of  a 
petition  for  continuing  qualification 
under  §  271, 805(f)  of  the  Commission's 
regulations."  Hurst  also  seeks  waiver  of 
the  refund  requirement  in  S  271,805(f)  of 
the  Commission's  regulations'  for 


'  15  U.S.C.  3301,  3412(C). 
•  18  CFR  271,805(0  (1985). 
'Id. 
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collections  in  excess  of  the  maximum 
lawful  price  for  gas  sold  to  Texas 
Eastern  Gas  Pipeline  Company  (Texas 
Eastern)  from  the  Rogery  "R"  No.  1  Well 
located  in  the  Carter  Sand  of  Siloam 
Field,  Clay  County,  Mississippi. 

Hurst  states  that  it  is  the  owner  and 
operator  of  the  Rogers  "R"  No.  1  Well, 
and  that  the  well  qualified  as  a  NGPA 
section  108  stripper  well  on  September 
30, 1984,*  Hurst  states  that  in  June  1984, 
it  began  application  of  enhanced 
recovery  techniques  on  the  well  based 
on  advice  from  a  Texas  Eastern 
employee  that  such  recovery  techniques 
would  not  jeopardize  its  stripper  well 
status  and  that  no  regulatory  filings 
were  necessary  until  Hurst  received 
notice  from  Texas  Eastern.  The 
techniques  were  successful  and  the  well 
produced  in  excess  of  60  mcf  per  day  for 
the  90-day  production  period  ending 
December  31, 1984. 

Hurst  states  that  on  March  12, 1988, 
Texas  Eastern  submitted  to  the 
Mississippi  State  Oil  and  Gas  Board 
(Mississippi)  a  notice  of  disqualification 
for  the  subject  well.  On  March  18, 1986, 
Hurst  filed  a  protest  to  the 
disqualification,  and  Mississippi 
determined  that  the  excess  production 
was  a  result  of  recognized  enhanced 
recovery  techniques  and  that  the  well 
should  continue  to  qualifty  as  a  stripper 
well.  Hurst  states  that  for  the  period 
January  1, 1985,  to  March  11, 1986,  Texas 
Eastern  purchased  gas  from  the  subject 
well  and  paid  prices  equal  to  the 
maximum  lawful  rate  for  stripper  wells 
under  NGPA  section  108,  Hurst  further 
states  that  it  was  not  entitled  to  collect 
that  amount,  subject  to  refund,  because 
it  failed  to  file  a  petition  for 
determination  of  continuing 
qualification  within  the  150-day  period 
as  required  by  §271, 805(f)  of  the 
Commission's  regulations. 

Hurst  seeks  an  adjustment  excusing  it 
from  a  late  filing  of  the  petition  for 
continuing  qualification.  Hurst 
maintains  that  if  it  is  ordered  to  refund 
the  excess  over  the  section  104  price, 
then  Hurst  will  have  operated  the 
subject  well  at  a  loss  during  the  period, 
and  that  a  refund  would  make  continued 
production  of  the  well  uncommerical 
resulting  in  the  probability  of  premature 
abandonment. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  the  adjustment  proceeding 
must  file  a  motion  to  intervene  in 
accordance  with  the  provisions  of  such 


*  FERC  Control  No.  ID85-17345. 


Subpart  K,  All  motions  to  intervene 

must  be  filed  within  15  days  after 

publication  of  this  notice  in  the  Federal 

Register. 

Lois  D,  Cashell, 

Acting  Secretary. 

[FR  Doc,  88-13994  Filed  6-19-86:  8:45  am) 

BILLING  CODE  6717-01-M 


[Project  No.  880S-001] 

Hydro  Financing  Co^  Surrender  of 
Preliminary  Permit 

June  17, 1986. 

Take  notice  that  the  Hydro  Financing 
Company.  Permittee  for  the  Falls  Creek 
Project  No.  8805,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  8805 
was  issued  on  June  13, 1985,  and  would 
have  expired  on  May  31, 1987.  The 
project  would  have  been  located  on 
Falls  Creek  in  Skamania  County, 
Washington, 

The  Permittee  filed  the  request  on 
May  19, 1986,  and  the  preliminary  report 
for  Project  No.  8805  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Kenneth  F.  Plumb. 
Secretary. 
(FR  Doc.  86-13993  Filed  6-19-86:  8:45  am) 

BtLUNQ  COOe  e717-01-M 


[Docket  No.  ST86-1 152-000.  et  aL] 

MGTC,  Inc.,  et  ai.;  Self-Implementing 
Transactions 

June  16. 1986, 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Subpart  F  of  Part  157  and 
Part  284  of  the  Commission's 
Regulations,  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA),» 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 


■  Notice  of  transactions  does  not  constitute  a 
determination  that  service  will  continue  in 
accordance  with  Order  No.  436,  Final  Rule  and 
Notice  Requesting  Supplemental  Comments,  50  FR 
42372  (Oct.  IB.  1965). 


The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
pursuant  to  S  284.102  of  the 
Commission's  Regulations. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  pursuant  to  S  284.122 
of  the  Commission's  Regulations.  In 
those  cases  where  Commission  approval 
of  a  transportation  rate  is  sought 
pursuant  to  S  284,123(b)(2),  the  table  lists 
the  proposed  rate  and  expiration  date 
for  the  150-day  period  for  staff  action. 
Any  person  seeking  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  petition  to 
intervene  with  the  Secretary  of  the 
Commission. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  pursuant  to  S  284.142 
of  the  Commission's  Regulations  and 
Section  311(b)  of  the  FJGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284,147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  pursuant  to  §  284.163 
of  the  Commission's  Regulations  and 
Section  312  of  the  NGPA. 

An  "F(157)"  indicates  transportation 
by  an  interstate  pipeline  for  an  end-user 
pursuant  to  S  157.209  of  the 
Commission's  Regulations. 

A  "G"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  a  blanket 
certificate  issued  under  S  284.221  of  the 
Commission's  Regulations. 

A  "G(EU)"  indicates  transportation  by 
an  interstate  pipeline  company  on 
behalf  of  an  end-user  pursuant  to  a 
blanket  certificate  issued  under 
§  284,223  of  the  Commission's 
Regulations. 

A  "G(LT)"  of  "G(LS)"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  pursuant  to 
a  blanket  certificate  issued  imder 
S  284.222  of  the  Commission's 
Regulations. 

A  "G(HT)"  of  "G(HS)"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
§  284.222  of  the  Commission's 
Regulations. 

A  "C/F(157)"  indicates  intrastate 
pipeline  transportation  which  is 
incidental  to  a  transportation  by  an 
interstate  pipeline  to  an  end-user 
pursuant  to  a  blanket  certificate  under 
18  CFR  157.209,  Similarly,  a  "G/F(157)" 
indicates  such  transportation  performed 
by  a  Hinshaw  Piepline  or  distributor. 

Any  person  desiring  to  be  heard  nr  to 
make  any  protests  with  reference  to  a 


IM  I 


JM  I 
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transaction  reflected  in  this  notice 
should  on  or  before  June  27, 1986.  file 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
party  to  a  proceeding.  Any  person 


wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  D.  CasheU. 
Acting  Secretary. 


DodiaiNa' 


ST86-I1S2 
STBe-1153 
STSS- 

1154 do 

STBfr  11SS 

STse-iise 

STB6-1157 
STB6-11Sa 
ST86-I1SQ 
STBS-1160 

STBS-nei 

STS6-1162 
STSB-11B3 
ST8e-1164 
ST8ft-116S 
ST86-I166 
ST8ft-1167 
ST8B-1168 
STB6-11G9 
ST8B-t170 
STB8-t171 

srae-iiTz 

STBB-1173 
STSS-1174 

STae-1175 

STB6-117e 
ST86-1177 
ST8S-117B 
ST88-1179 

sras-itao 

STM-1181 
ST8ft-1182 
STB6-11B3 
STSB-IIM 

srae-iiBS 

STW-1186 
STa6-11S7 

STss-nae 

ST8e-11S9 

ST86-1190 

STW-1191 

ST86-1I92 

ST86-t193 

ST86-n»4 

ST86-1t95 

ST86-119e 

ST86-t197 

ST86-119e 

ST86-t199 

ST86-1200 

ST86-I201 

ST8&-1202 

STB6-1203 

ST8ft-1204 

ST86-1205 

ST86-1206 

STB6-1207 

STB6-1210 

STB6-I211 

ST86-1212 

ST86-1213 

ST86-1214 

ST86-1215 

STe6-1216 

ST88-1217 

ST96-1218 

ST86-1219 

ST86-1220 

ST86-1221 

ST»-1222 

ST86-1223 

ST8e-t224 

ST96-1225 

STW-122e 

STBS- 1227 

ST8«-122e 

ST86-12Z9 

STBS- 1230 

STBS- 1231 

STBe-1232 


UGTCIne. 

do 

MiuC(  NIC  — • 


B  Paio  Natural  Gas  Co 

Tana*  Eastain  Tranainsaion  Cotp.. 

Umad  Taxat  Tranamaaon  Co 

Of*G  Tranan*s»ion  Co. 


Texas  Eastern  Tranvnasaon  Cotp.. 

do 

Panhaidto  Qaa  Co 

do 


..do.. 


-do. 


-do_ 


..do.. 
..do.. 


HouatonPlpoUwCo- 


Crw  Riwar  PipeHna  Coip.. 

IntnOma  Gat  Co -.. 

DaIN  Gas  Pipalina  Cotp... 


..do. 
-Jo. 


Mctagan  Gas  Sloraga  Co- 

— do 

Unilad  Qaa  Plpa  Una  Co .- 
do 


...do. 


..do. 


-do- 


PQC  npalin.. 


Coip- 


Tfunidna  Gas  Co.. 
do 


Taos  Gaa  Tranamitiion  Coip.-. 
CotuntM  Gulf  Transmission  Co.. 
Unled  Texas  Trananaasnn  Co  - 

Northwest  Pipekna  Corp 

Texas  Gas  Trarwnaaon  CoQt— 
do 


..A). 
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do 

....Jo 


-do. 


Coip- 


Coluntfa  Gu*  Trananriaaion  Co- 

Par*andla  Gat  Co 

do 

..._ulo 


do. 


Houston  Plpa  Una  Co . 
do 


Oa«k  Plpa  Una  Oo- 


MGCInc... 
MGTC.  mc- 
04-01-86... 


Town  04  Benaon.. 

Cncinnat  Gas  and  BacM:  Co.. 


Central  Wnoas  Public  Service  Co.. 
MicNgMi  ConaotdaMd  Gas  Co.... 
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Peoplee  Gas  bght  and  Colia  Co..- 
Orwige  v<d  Rockland  UHHias.  Inc.. 

CotumtaM  Gas  at  Ot»o.  tnc 

Cotumbta  Gas  of  Kentudiy,  Inc 

Co _ ~ 


SouSwrn  Caitarnia  Gas  Co.. 
Dayton  Power  and  UgMCo:. 

do 


Indona  Gas  Co 

Conaumart  Power  Co~ 


Norltwm  Natural  Gas  Co. 

.....do _...- — 

UnNad  Gas  Pipe  Une  Co. 
xlo. 


Corwumars  Power  Co 

..-do 

Victona  Gas  Corp 

Gulf  South  Pfieline  Co. 
do 


Date  Med 


Subpart 


Uano.  Inc. 


GuK  Soulh  PIpaine  Co. 


-do. 


-do. 
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Niagara  Monaw«  Power  Corp 
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Columbia  Gaa  of  New  yak.  tnc. 
CalMWbla  Qmt  ol  Penna»t»ania.  Iwc- 
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Unilad  Oat  Plpa  Uia  CO  - 
— do 
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04-01-86 

c 
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04-07-86 
04-07-86 
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04-07-86 
04-07-86 
04-07-86 
04-07-86 
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04-06-86 
04-06-86 
04-08-86 
04-01-86 
04-01-86 
04-0»-86 

04-o»-ae 

04-00-86 
04-00-88 
04-09-86 
04-09-86 
04-09-86 
04-a»-86 
04-09-86 
04-09-86 
04-09-86 
04-0»'86 
04-00-86 
04-tO-86 
04-10-86 
04-10-86 
04-10-86 

04-H>.«e 

04-10-M 
04-10-86 
04-10-86 
04-10-86 
04-10-86 
04-10-86 
04-10-86 
04-10-86 
04-10-86 
04-10-86 
04-10-86 
04-10-86 
04-10-86 
04-10-86 
04-10-86 
04-10-«e 
04-1fr46 
04-10-86 


8 
B 
C 
C 
B 
B 
D 
O 
D 
O 
0 
D 
0 
C 
B 
B 
C 
C 
C 

c 

B 

8 

B 

B 

B 

B 

B 

B 

B 

B 

8 

B 

0 

Q-C 

B 

B 

B 

B 

B 

B 

8 

8 

C 

B 

B 

B 

8 

8 

8 

8 

8 

8 

B 

8 

8 

8 

B 

8 

8 

8 

8 

8 

8 

O 

0 

D 

0 

0 

c 
c 
c 
c 
c 
c 
c 
c 


Ei^MTSBon 


06-01-86 


MMB 


ITU) 


10.00 
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Docket  Na< 


ST86-1233 

ST86-1234 

ST86-1235 

ST86-1236 

ST86-1237 

ST86-1238 

ST86-1239 

ST86-1240 

ST86-1241 

ST86-1242 

STe6-1243 

ST86-1244 

STa6-124S 

ST86-1246 

ST86-1247 

ST86-1248 

ST86-1249 

ST86-1250 

ST86-1251 

ST86-1252 

STa6-1253 

ST86-12S4 

ST86-1255 

STe6-12S6 

S'^86-1257 

ST86-12S8 

ST86-1259 

ST86-1260 

ST86-1261 

8186-1262 

ST86-1263 

ST86-1264 

8186-1265 

ST86-1266 

ST86-t267 

STB6-1268 

ST36-1260 

ST  36-1270 

STBS- 1271 

STe6-1272 

ST86-1273 

ST86-1274 

ST86-1275 

ST86-1276 

ST86-1277 

ST86-1278 

ST86-1279 

ST86-1280 

ST86-1281 

ST86-1282 

ST86-1283 

ST86-1284 

ST86-1285 

ST86-1286 

ST86-1287 

ST66-1288 

ST86-1289 

ST66-1290 

ST86-1291 

ST86-1292 

ST86-1203 

ST8&-1294 

ST86-1295 

ST86-1296 

ST8e-1297 

ST86-129e 

STe6-1299 

STe6-1300 

ST86-1301 

ST86-1302 

ST86-1303 

ST86-1304 

ST86-1305 

STB6-1306 

ST86-1308 

ST86-1309 

ST86-1310 

ST8&-1311 

STB6-1312 

ST86-1313 

ST86-1314 

ST8&-13t5 

5^86-1316 

3T86-1317 

ST86-1318 

ST86-1319 

£Te6-1320 

ST86-1321 

"j  TBS- 1324 

1T86-1325 

3T86-1326 


Transporter/seller 


Seaguli  Energy  Corp 

Mountain  Fuel  Resources,  Inc.. 

Michigan  Gas  Storage  Co 

do 

do 


Seagull  Shoreline  System.. 

Valero  Transmission  Co 

do 


Valero  Interstate  Transmission  Co. 

United  Gas  PgM  Une  Co -. 

do 

do.. -.. 

do 

do 

do 


Recipient 


Seagull  Interstate  Corp 

Intermounum  Gas  Co.,  at  al  — 

Consumers  Power  Co 

.....do... 


..do. 


I^orthem  Natural  Gas  Co.... 
Columbia  Gas  ol  Ohio.  Inc., 

do 

Valero  Trartsmission  Co 

Indiana  Gas  Co 

do 


atal. 


..do,. 
..do ... 
..do  .. 
..do.. 
..do.. 
..do.. 


MGTC,  mc 

MIGC,  Inc 

Texas  Gas  Trammasion  Corp.. 

Unrted  Gas  Pipe  Lme  Co 

Gas  Gattienng  Corp  . 


Consolidated  Gas  Transmission  Corp.. 
do -. 

do 

do 

do 

do 

do 

do 


United  Gas  Pipe  Una  Co.. 

do 

do 

do 

do 

do 


West  Oho  Qas  Co 

Delhi  Gas  Pipeline  Coip 

Delta  Gas.  Inc - 

Caddo  Natural  Gas  Co 

Lousiena  State  Gas  Corp 

do 

IMC  Pipekne  Co 

Delta  Gas.  Inc — 

Delhi  Gas  Pipeline  Corp ™.. 

Baltimore  Gas  and  Electric  Co 

Ctieyenne  Light.  Fuel  and  Power  Co. 

do.. 

Chandler  Natural  Gas  Corp 

Dsyton  Power  and  light  Co 

Anchor  Gasoline  Corp — .-« 

Peoples  Natural  Gas  Co 

Niagara  Mohawk  Power  Corp.. 


Llano,  inc.. 


United  Qas  Pipe  Une  Co.. 

do 

do 

do 


New  York  State  Eiectnc  and  Gas  Co .. 

East  OhK)  Gas  Co 

Rochester  Gas  and  Electric  Corp 

do 

Niagara  Mohawk  Power  Corp 

Hope  Gas.  Inc 

Peooles  Natural  Gas  Co 

Mississippi  Valley  Gas  Co 

Pubbc  Service  Eiectnc  and  Gas  Co  ._ 

Norco  Gas  arxl  Fuel  Co ~ 

Okakxjsa  County  Gas  Distnct 

Citizens  Gas  and  Coke  UtHily 

Cokjmbta  Gas  ol  Ohio.  Inc 

Southern  California  Gas  Co 


Valero  Transmission  Co .. 

do 

do 


United  Qaa  P%m  Una  Co. 

do 

do. 


Delhi  Gas  Pipekne  Corp.. 

do 

do — 

do T.... 

do 

do..... - 

do..... 

do 

do 

do 


Coiumbie  Gas  Transmission  Corp .. 
Texas  Eastern  Transmrssnn  Corp.. 

do 

Seagull  Shorekrte  System 

Cokjmbia  Gull  Tranamisaion  Co...- 
do 


East  Ohio  Gas  Co 

Western  Kentucky  Gas  Co. 
Uano.  Inc 


GuH  South  Pipekne  Co 

Tnjnklme  Gas  Co 

El  Paso  Natural  Gas  Co... 

do 

Mobile  Gas  Service  Corp. 

Indiana  Gas  Co 

Enlex.  Inc.. 


United  Gas  Pipe  Une  Co.. 
do 


Citizens  Gas  and  Coke  umiy. 

Utah  Gas  Sennce  Co 

United  Gas  Pipe  Line  Co 

Northern  Nstural  Gaa  Co 

UGI  CoT).. 


United  Gas  Pipe  Line  Co 

Texas  Eastern  Tiansmtssaon  Coip.. 

United  Gas  Pipe  Line  Co 

Cokjmtxa  Gas  ol  Ohn.  Inc .. 


Cokxado  intarstale  Gat  Co.. 

do. 


Cokjmbia  GuH  Tranainisaion  Co. 

Uniied  Gaa  Pipe  Une  Co 

do -. 

do 


Mustang  Fuel  Corp 

Texas  Sea  Run  P«)ekr>e.  Ire 

linited  Texas  Tranamitaian  Co .. 

do ~ 

do 

ONG  Transmrssion  Co 

Unrted  Gas  Pipe  Une  Co 

do 


..do. 
do. 


Co. 


do. 
Producer's  Gas  Co.. 


Tana  Qaa  Tranamistion  Coip- 

do — - _. — 

.do 


Memphis  Light.  Gas  and  Water  DMaion- 

Indiana  Gas  Co '. 

Amoco  Gas  Co 


Texas  Gas  Exptoration  Corp 

Transamencan  Natural  Qaa  Corp.. 
Southwest  Gas  Corp.. 


Cheyenne  Light  Fuel  and  Power  Co.. 

Genual  lllinoe  PutSK  Senrice  Co 

Peoples  Gas  Light  and  Coke  Co - 

Ehzabeihtown  Gas  Co 

Amalgamated  Pipeline  Co 


Nafcm  Gas  Ppekne  Co.  ol  America .. 
ConsoMated  Edison  Co  ol  NY.  mc... 
Texas  Eastern  Transmission  Corp.. 


Southern  Indnna  Gas  and  Eiectnc  Co . 

MKtvgan  Consolidated  Gas  Co 

Westen^  Kentucky  Gas  Co . 

Niagara  Mohawk  Power  Corp 

LouaviBa  Qas  and  Electric  Co 

Conaumars  Power  Co 

Tejas  Gas  Corp 

PacMic  Lighting  Gas  Supply  Co. 


DrteMed 


Subpart 


Expiratioi 
date' 


04-10-86 

04-10-86 

04-10-86 

04-10-86 

04-10-86 

04-11-86 

04-11-86 

04-11-86 

04-14-86 

04-14-86 

04-14-86 

04-14-86 

04-14-86 

04-14-86 

04-14-86 

04-14-86 

04-14-86 

04-14-86 

04-14-86 

04-14-86 

04-14-86 

04-15-86 

04-15-86 

04-14-86 

04-14-86 

04-11-86 

04-16-86 

04-16-86 

04-16-88 

04-16-86 

04-16-86 

04-16-86 

04-16-86 

04-16-86 

04-16-86 

04-17-86 

04-17-86 

04-17-86 

04-17-86 

04-17-86 

04-17-86 

04-17-86 


Peoplaa  Gas  Lj|^  and  Coka  Co 

Miaaiitlppi  Rivsr  Tranamaaion  Cotp. 

mdiwia  Gas  Co 

Central  Mino*  Public  Senica  Co 


Peoples  Gas  Light  and  Coka  Co. 


C 

B 

8 

8 

B 

C 

C 

C 

B 

8 

B 

B 

B 

8 

8 

B 

B 

B 

8 

8 

8 

C 

B 

8 

B 

G-EU 

B 

B 

8 

B 

B 

B 

B 

B 

8 

B 

B 

8 

8 

B 

8 

C 


09-06-86 


Tranapor- 

gn 

iTU) 


30.00 


04-17-88 

8 

04-17-86 

B 

04-17-86 

B 

04-17-86 

8 

04-17-86 

C 

04-17-86 

C 

04-17-86 

C 

04-17-86 

B 

04-17-86 

8 

04-17-86 

B 

04-14-86 

C 

04-14-86 

C 

04-14-86 

C 

04-14-86 

C 

04-14-86 

C 

04-14-86 

C 

04-14-86 

C 

04-14-86 

C 

04-14-86 

C 

04-17-86 

C 

04-17-86 

8 

04-17-86 

8 

04-17-86 

B 

04-17-86 

C 

04-17-86 

8 

04-17-86 

8 

04-17-86 

B 

04-17-86 

8 

04-18-86 

8 

04-18-86 

8 

04-18-86 

B 

04-18-86 

B 

04-21-86 

C 

04-22-W 

C 

04-23-86 

C 

04-23-86 

C 

04-2S-86 

8 

04-25-86 

C 

04-25-86 

B 

04-25-86 

B 

B 

04-2S-86 

8 

04-25-86 

8 

04-22-86 

8 

04-22-86 

8 

04-22-86 

C 

04-26-86 

8 

04-26-86 

8 

04-26-86 

B 

09-14-86 


10.20/ 
31.50 


09-14-86 


30.00 


00-18-86 


09-22-86 


00-19-86 


30.46 


10.00 


25.20 
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OodiMN»> 


STM-1327 

sm-i3za 

ST»6-13» 
ST8S-1330 
5T8»-1331 
ST8B-1332 
STae-1333 
ST85-t334 
STB8-133S 
ST86-133e 
ST8B-1337 
ST8ft-1338 
STBe-1339 
ST8e-1340 
ST8B-1341 
STB6-1342 
ST88-13«3 
5188-1344 


Traraportar/saMar 


-do- 
-do. 


-jOo- 


—do .. 


-do 


Oartwrry  Pipetna  Cop- 
Vitaro  Tiananamon  Co_ 


Taxat  Gaa  TtinwwMion  Ooip- 
do 

do 


El  Paao  Natural  Gas  Co- 


AiWa  Efwrgy  Resourtat- 


Recipiont 


VatayGatCo- 


Ccip- 


UNMd  Oiaa  Gaa  Co.. 

Paoptaa  Natrnt  Gaa  Co 

Roctiaster  Gm  and  Electric  Cop 

tiarapKa  Lghl.  Gaa  and  Watar  OMiioa- 

Loui«ia  Gaa  and  Bednc  Co 

Rochastar  Gaa  and  Etactiic  Cotp 

Ho^  Gaa.  Inc  _ 

IndlmGaaCo- 


Tarra  Hauie  Gaa  Cocp 

Cokjodaa  Gaa  Tranamsson  Cotp- 
Till  Tailaiii  Tranamis«on  Corp. 


Momplw  LigK  Gaa  and  Walar  OMaion_ 

City  ol  BwnawHa    Utnty  Dapt 

Waatam  ttanajcfcy  Gas  Co 

Souttmest  Gaa  (kxp.- 


Arkanaaa  LoUaana  Gaa  Co.. 


04.2»^ 
04-28-88 
04-28-86 
04-28-86 
04-28-86 
04-28-86 
04-28-86 
04.28-86 
04-28-88. 
04-28-86 
04-28-86 
04-29-86 
04-30-86 
04-30-86 
04-30-86 
04-30-86 
04-30-86 
04-30-86 


Subpart 


E«p<ratic 
^ia< 


ition 


Transpof- 

taton 

rate  uti 

KMieTU) 


81.1 


NoUca  ot  n»«ac»o»»  doea  not  conatiiule  a  datarmmation  that  lilngs  comply  nm  Cananiaiiow  raguMiona  in  accordancs  wU\  Ontar  Na  438  (feial  (ula  and  no«ca  ravisMing  aupplamanM 

-Till    "aaSlii^iuiJiiViui^iiijtit  Comnmsior  w>proval  of  Its  Transportalion  Raie  pwauani  to  {284.123(BMZ)  ol  Itw  Commlaston'a  regulations  (18  CFR  264  123<B)(2n  Suc^  ralaa  are 

d  aoailabla  M  t»>e  Comnnaaion  does  not  take  action  (>»  H»  date  *i<>cated  ^  _.  _    .,        ^        ...^ 

FualCoqi.  (ST88-I30e)  Mad  a  paakon  «oc  rata  i«ipro»^  ««ahOMl  «tena>ying  a  «peei«c  rec«ianl  They  wish  »  ctotain  an  approved  rate  w«)  Sia  Commisawn  belore  conwMncmg 


Below  are  Four  Petitions  for  Rate 
Approval  noticed  out  of  sequence. 
SrrBl-0260  (Mustang  Fuel  Corp.)  is  a 
revised  rate  petition.  ST86-0921  (South 


Texas  Gathering  Co.)  ST86-0949 
(Galaxy  Energies.  Inc.)  and  ST86-0953 
(Coronado  TVansmission  Ca)  are  rate 
Petitions  filed  subsequent  to  their  initial 


reports  for  these  transactions.  These 
rate  Petitions  are  noticed  at  this  time  to 
give  interested  parties  the  appropriate 
150-day  comment  period. 


DodwlNo.i 


STBi-oaao 

ST88-0821 
ST88-0848 
STB8-«63 


UHatwig  Fuel  Coip — 

SouM  Taoa  Gathanng  do. . 


mc.- 


Corenado  Trananaaaion  Ca .. 


Recipient 


B  Pno  Natural  Gas  Co 

Texaa  Eastern  transmission  Corp.- 

Teraieaaae  Gas  PipeSne  Co 

__do 


Date  CM 


04-21-86 
04-01-86 
04-10-86 
04-10-86 


Sybpart 


Ejtpiratlon 


09-18-86 
08-29-86 
09-07-86 
09-07-86 


Tianapcr- 

on 

ITU) 


30  46 
35  00 
15.00 
15  00 


■  Noioe  ol  SMiaiiiiia  does  not  constitule  a  detarrmnaaon  that  Nings  compty  wMh  umw^satori  regulations  in  acconlance 

,  50  FR  42-37Z  10/18/85) 
'  The  Mnatata  Pnatne  has  sought  conwaasion  approval  d  lU  »ansportation  rale  pursuant  to  {  284  123(BM2)  o«  the 
doomed  lair  and  aqiaUMe  I  the  Commoaion  doea  not  lake  action  by  Ihe  date  nScated 


No.  436  (Fintf  rule  and  notice  requestng  stfiplamental 
s  raguMions  (18  CFR  284  123<S)(2))  Such  rates  are 


[FR  Doc.  88-13996  Filed  &-19-86:  8:45  amj 

MLLMQ  COOC  8717-01-11 


(ProiMt  No.  946S-003] 

Francis  A.  Smith;  Surrender  of 

PreHmhiary  Permit 

June  13. 1986. 

Take  notice  that  Francis  A.  Smith, 
Permittee  for  the  Squire  Creek  Project 
No.  9465,  has  requested  that  his 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No.  9465 
was  issued  April  4, 1986,  and  would 
have  expired  March  31, 1989.  The 
project  would  have  been  located  on 
Squire  Creek,  a  tributary  of  the 
Stillaguamish  River  within  the  Mount 
Baker-Snoqualmie  National  Forest  near 
Darrington,  Snohomish  County, 
Washington. 

The  Permittee  Hied  the  request  on 
May  19, 1988,  and  the  preliminary  permit 
for  Project  No.  9465  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 


case  the  permit  shall  remain  in  effect 

through  the  first  business  day  following 

that  day.  New  applications  involving 

this  project  site,  to  the  extent  provided 

for  under  18  CFR  Part  4.  may  be  filed  on 

the  next  business  day. 

KeniMtli  F.  Ptiunb. 

Secretary. 

[FR  Doc.  88-13992  Filed  6-19-86;  8:45  am) 

BItUNO  COOe  6717-41-M 

[Dodtet  No*.  ER86-531-000.  et  aL] 

Utah  Power  &  Light  Company  et  al.; 
Electric  Rate  and  Corporate 
Regulations  Rllngs 

|une  16. 198& 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Utah  Power  ft  U^t  Company 

(Docket  ^4a  ER86-531-000] 

Take  notice  that  on  June  11. 1966. 
Utah  Power  4  Light  Company  (Utah) 
tendered  for  filing  new  service 
agreements  providing  for  sales  under 
Service  Schedules  UTAH  -IB  and 


UTAH-lC  of  Volume  2  of  Utah's  FERC 
Electric  Tariff  under  which  Utah  sells 
and  delivers  non-firm  energy  to  electric 
utilities.  The  new  service  agreements 
are  with  the  following: 

Arizona  Public  Service  Company 
City  of  Banning  Electric  Department 
City  of  Colton  Electric  Utility 

Department 
City  of  Azusa  Light  &  Power  Department 
Montana  Power  Company 
San  Diego  Gas  &  Electric 
Washington  Water  Power  Company. 

Utah  requests  that  the  agreement 
under  Schedule  UTAH-lB  with  Arizona 
Public  Service  be  made  effective 
retroactively  as  of  June  6. 1988.  the  date 
of  first  delivery  and  that  the  notice 
requirements  of  {  35.3  be  waived.  No 
sales  have  been  made  under  the  other 
agreements  and  Utah  requests  that 
those  agreements  be  made  effective 
either  upon  acceptance  for  filing  or  the 
date  service  actually  commences, 
whichever  comes  first. 

Copies  of  this  filing  were  served  on 
the  utilities  listed  above  and  upon  the 
state  regulatory  commissions  of 
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Arizona.  California,  Montana, 
Washington  and  Utah. 

Comment  date:  June  27. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Iowa  Power  and  Light  Company 

(Docket  No.  ER86-532-0001 

Take  notice  that  Iowa  Power  and 
Light  Company  ("Iowa  Power")  on  June 
10. 1986,  tendered  for  filing  a  Rate 
Schedule  ("Schedule"),  between  Iowa 
Power  and  Union  Electric  Company 
("Union  Electric"),  dated  May  20, 1986. 

The  Schedule  provides  for  the  sale  of 
firm  power  and  energy  from  Iowa  Power 
to  Union  Electric  between  May  25, 1986 
and  November  26, 1986. 

Iowa  Power  requests  that  the 
Commission  waive  its  prior  notice 
requirements  and  accept  the  Schedule 
for  filing  with  an  effective  date  of  May 
25, 1986. 

Copies  of  this  filing  were  served  upon 
Union  Electric  and  the  Iowa  Slate 
Commerce  Commission. 

Comment  date:  June  27, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  States  Power  Company 

(Docket  No.  ER86-533-000] 

Take  notice  that  on  June  11, 1986. 
Northern  States  Power  Company 
(Minnesota),  on  behalf  of  both  Northern 
States  Power  Company  (Minnesota)  and 
Northern  States  Power  Company 
(Wisconsin),  tendered  for  filing  the 
Transmission  Agreement  Between 
Wisconsin  Public  Power,  Inc.  System, 
(WPPI).  Northern  States  Power 
Company  (Minnesota]  and  Northern 
States  Power  Company  (Wisconsin) 
(Transmission  Agreement). 

The  Transmission  Agreement  is  an 
initial  rate  schedule  filing.  The 
Transmission  Agreement  provides  that 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  will  wheel  power 
and  energy,  on  a  non-firm  basis, 
delivered  to  them  from  Minnesota 
Power  to  the  Wisconsin  Electric  Power 
Company  transmission  facilities  for 
ultimate  delivery  to  WPPI.  The  non-firm 
transmission  service  is  essentially 
available,  under  the  terms  and 
conditions  of  the  Transmission 
Agreement,  when  Northern  States 
Power  Company  (Minnesota)  and 
Northern  States  Power  Company 
(Wisconsin)  transmission  capacity  is  not 
required  for  their  native  loads  and 
transactions  with  other  utilities. 

Northen  States  Power  Company 
(Minnesota)  requests  this  Transmission 
Agreement  become  effective  on  May  1. 


1986,  and  therefore  requests  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  this  filing  have  been 
provided  to  the  respective  parties  and  to 
the  State  Commissions  of  Minnesota 
and  Wisconsin. 

Comment  date:  June  27, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duquesne  Light  Company, 
Complainant  v.  LTV  Steel  Company, 
Inc.  (individually  and  as  successor  in 
interest  to  Jones  and  Laughlin  Steel. 
Inc.),  Respondent 

(Docket  No.  EL86-42-000] 

Take  notice  that  on  May  22, 1986, 
Duquesne  Light  Company  tendered  for 
filing  a  complaint  against  LTV  Steel 
Company,  Inc.  (individually,  and  as 
successor  in  interest  to  Jones  Laughlin 
Steel,  Inc.)  pursuant  to  sections  314  and 
316  of  the  Federal  Power  Act,  16  U.S.C. 
825m,  825o,  and  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure. 

Duquesne  requests  that  the 
Commission  revoke  and  find  null  and 
void  ad  initio  the  order  granting  the 
application  of  Jones  and  Laughlin  Steel, 
Inc.  (J&L)  for  certification  as  a  qualifying 
small  power  production  facility.  Docket 
Nos.  QF83-326-000,001  issued 
September  16, 1983  as  modified  April  6. 
1984. 

Comment  date:  July  16. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  City  of  Gallup,  New  Mexico  v.  Public 
Service  Company  of  New  Mexico 

[Docket  No.  EL86-^3-000] 

Take  notice  that  on  June  6, 1986,  the 
City  of  Gallup,  New  Mexico  (Gallup) 
filed  a  complaint  against  Public  Service 
Company  of  New  Mexico  (PNM)  in 
Docket  No.  EL86-43-000.  In  its 
complaint  Gallup  states  that  it  is  seeking 
refunds  from  PNM  of  excessive  and 
unlawful  rates  previously  charged 
Gallup  by  PNM. 

Gallup  asserts  that  it  has  previously, 
in  accordance  with  Commission  orders, 
paid  increased  rates  to  PNM  from  the 
.  dates  of  the  Commission's  orders 
approving  ratemaking  principles  rather 
than  from  the  dates  of  acceptance  of 
rates  in  compliance  with  such 
Commission  orders.  Gallup  cites  the 
decision  of  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  the  case 
of  Electric  District  No.  1  v.  FERC,  774 
F.2d  490  (1985)  for  the  proposition  that 
this  practice  is  unlawful. 

Gallup  asserts  that  the  Commission 
should  issue  an  order  requiring  PNM  to 
refund  the  unlawfully  excessive  rates 
collected  by  PNM.  Gallup's  filing 


includes  a  certification  that  it  has  served 
copies  of  the  complaint  upon  counsel  for 
PNM  and  upon  PNM.  PNM's  answer 
shall  be  due  on  or  before  July  16, 1986. 

Comment  date:  July  16, 1966,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  2D42B,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  88-13989  Filed  6-19-86;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-303O-«] 

Environmental  Impact  Statements; 
AvailatXIity 

Notice:  This  Notice  of  AvailabiHty 
(NOA)  was  inadvertently  omitted  from 
the  June  13, 1986  Federal  Register.  For 
all  environmental  impact  statements 
filed  during  the  week  of  June  2  through 
June  6, 1986,  the  rainimum  45  and  30  day 
comment  periods  will  be  calculated  from 
Friday,  June  13, 1986.  This  calculation 
applies  to  the  following: 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information,  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
filed  June  2, 1986  Through  June  6. 1986 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  860208,  Final.  AFS.  MN. 
Chippewa  National  Forest,  Land  and 
Resource  Management  Plan.  Beltrami. 
Cass  and  Itasca  Counties,  Due:  July 
14, 1986.  Contact:  William  Spinner 
(218)  335-2226. 
EIS  No.  860209.  Final,  AFS,  CA, 
Cleveland  National  Forest,  Land  and 
Resource  Management  Plan.  Orange, 
Riverside  and  San  Diego  Counties. 


BEST  COPY  AVAILABLE 
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Due:  July  14. 1986,  Contact:  Michael 
Rogers. 
EIS  No.  860210,  Draft.  COE,  OH.  Toledo 
Harbor  Confined  Disposal  Facility 
Construction,  Maumee  River  Federal 
Navigation  Channel  Maintenance 
Dredging,  Lake  Erie,  Lucas  County, 
Due:  July  31. 1986,  Contact:  William 
MacDonald  (716)  876-5454. 
EIS  No.  860211,  FSuppl.  COE,  MN.  Upper 
Mississippi  River  Lower  Pool  5 
Channel  Maintenance  and  Weaver 
Bottoms  Rehabilitation  Plan,  Dredged 
Material  Maintenance,  Wabasha 
County.  Due:  July  14, 1986,  Contact: 
Wayne  Knott  (612)  725-7745. 
EIS  No.  860212,  FSuppl.  EPA.  MA.  CT. 
Hodges  Village  Dam.  Low  Flow 
Augmentation.  French  River  Cleanup 
Program.  Water  Quality  Improvement, 
Worcester  County.  MA  and  Windham 
County,  CT,  Due:  July  14, 1986, 
Contact:  Ronald  Manfredonia  (617) 
223-5610. 
EIS  No.  860213,  Final,  AFS,  MT,  Lewis 
and  Clark  National  Forest,  Land  and 
Resource  Management  Plan,  Due:  July 
14, 1986,  Contact:  John  Gorman  (406) 
727-0901. 
EIS  No.  860214,  Draft,  COE,  MI,  Ecorse 
Creek  Drainage  Basin  Flood 
Protection  Plan,  Construction, 
Operation  and  Maintenance,  Wayne 
County,  Due:  July  28, 1986,  Contact: 
Ross  Lunetta  (313)  226-6238. 
EIS  No.  860215,  DSuppl,  USN,  GA,  Kings 
Bay  Fleet  Ballistic  Missile  Submarine 
Support  Base,  St.  Marys  Entrance 
Channel  Dredging  Program 
Modification,  Camden  County,  Due: 
July  28, 1986,  Contact:  Peter  Havens 
(912)  673-2407. 
EIS  No.  860218,  Draft,  AFS,  WA, 
Wenatchee  National  Forest.  Land  and 
Resource  Management  Plan.  Due: 
October  1. 1986.  Contact:  Donald  Lyon 
(509)  622-4311. 
EIS  No.  860217.  Final.  OSM.  WY,  East 
Gillette  Federal  Mine,  Mining  Plan, 
Approval  and  Operating  Permit, 
Campbell  County,  Due:  July  14, 1986, 
Contact:  Sarah  Bransom  (303)  844- 
2451. 
EIS  No.  860218,  Final.  AFS.  NC.  Croatan 
and  Uwharrie  National  Forests.  Land 
and  Resource  Management  Plan.  Due: 
July  14. 1986.  Contact:  George  Olson 
(704)  253-5602. 
EIS  No.  860219.  Final.  NOA.  HI. 
Hawaiian  Monk  Seal  Critical  Habitat 
Designation.  Northwestern  Hawaiian 
Islands.  Due:  July  14, 1986,  Contact: 
William  Gordon  (202)  634-7283. 
EIS  No.  860220,  DRevised.  UAF.  AZ. 
Sells  Military  Operations  Area/Air 
Traffic  Control  Assigned  Airspace 
Supersonic  Flight  Operation  Overiying 
Tohono  O'  Odham  Indian  Reservation 
and  Organ  Pipe  Cactus  National 


Monument,  Pima  County,  Due:  August 
12, 1986,  Contact:  Ed  T&ylor  (804)  764- 
4430. 

EIS  No.  860221,  Draft,  NOA,  PR,  Puerto 
Rico  Humacao  Site,  Designation,  Due: 
July  28. 1986,  Contact:  Nancy  Foster 
(202)  634-4236. 

EIS  No.  860222.  DSuppl.  FHW,  OR.  6th 
and  7th  Avenues  Couplet/OR-99 
Extension.  New  Alternative,  Highway 
99  to  Seneca  Road.  Lane  County,  Due: 
August  7, 1986,  Contact:  Dale  Wilken 
(503)  399-5749. 
Dated:  June  10. 1986. 

William  D.  Dickereon, 

Acting  Director,  Office  of  Federal  Activities. 

(PR  Doc.  86-14018  Filed  6-19-86;  8:45  am) 
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(ER-FRL-3034-4] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
filed  June  9. 1986  Through  June  13, 1986 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  860223,  Draft,  BLM,  ID,  Egin  and 
Hamer  Road  Construction,  Medicine 
Lodge  Resource  Area,  Right-of-Way 
Grant,  Fremont,  Jefferson  and 
Madison  Counties,  Due:  September  11, 
1986,  Contact:  O'dell  Frandsen  (208) 
529-1020. 
EIS  No.  860224.  Final,  AFS.  MN. 
Superior  National  Forest.  Land  and 
Resource  Management  Plan.  Due:  July 
21. 1986,  Contact:  Clay  Beal  (218)  720- 
5324. 
EIS  No.  860225,  Final.  COE,  TT.  Susupe- 
Chalan  Kanoa  Area  Flood  Control 
Study,  Saipan,  Commonwealth  of  the 
Northern  Mariana  Islands,  Due:  July 
21, 1986,  Contact:  James  Maragos  (808) 
438-2263. 
EIS  No.  860226,  Final,  SFW,  AK.  Togiak 
National  Wildlife  Refuge, 
Comprenensive  Conservation  Plan 
and  Wildness  Review,  (907)  786-3399. 
EIS  No.  860227,  Draft.  BLM.  UT,  San 
Juan  Resource  Area,  Resource 
Management  Plan.  San  Juan  County. 
Due:  September  5. 1986.  Contact:  Ed 
Scherick  (801)  587-2201. 
EIS  No.  860228,  Final,  SCS,  LA.  Acadia 
Parish  Fifth  Hard  Watershed 
Protection.  Flood  Prevention  and  ' 
Agricultiu-al  Water  Management  Plan. 
Due:  July  21, 1986,  Contact:  Horace 
Austin  (318)  473-7751. 
EIS  No.  860229,  Draft,  BLM.  CA,  Areata 
Resource  Area  Wilderness  • 
Recommendations,  Eden  Valley  and 
Thatcher  Ridge  Wilderness  Study 
Areas,  Mendocino  County,  Due: 


V'^'V 


September  19. 1986.  Contact:  Eari 
Curran  (707)  462-3873. 
EIS  No.  860230,  Final,  Adoption.  COE, 
NJ.  Naval  Weapons  Station  Earle, 
Logistic  Support  Systems, 
Modernization  and  Expansion, 
Sections  10, 404  and  103  Permits.  Colt 
Neck,  Monmouth,  County,  Due:  July  21, 
1986.  Contact:  James  Mansky  (212) 
264-3996. 
EIS  No.  860231,  Draft,  IBR,  NV, 
Newlands  Project,  Adoption  of 
Operating  Criteria  and  Procedures, 
Due:  August  11, 1986,  Contact:  Joel 
Vemer  (916)  978-5049. 
EIS  No.  860233,  Final,  COE,  TX,  Palo 
Duro  Creek  Multipurpose  Dam 
Project,  Hansford  County.  Due:  July 
21, 1986,  Contact:  Buell  Atkins  (918) 
581-7857. 
EIS  No.  860234,  Final,  FHW,  NV,  US  395 
Junction  North  to  Arrowhead  Drive, 
Carson  City  County,  Due:  July  21. 
1986,  Contact:  A.J.  Homer  (702)  885- 
5320. 
EIS  No.  860235,  Draft,  USN,  CA,  Navy 
Geoghermal  Development  Program, 
Power  Plant  Construction  and 
Operations.  Coso  Known  Geoghermal 
Resource  Area.  Inyo  County,  Due: 
August  4. 1986.  Contact:  R.M. 
Cugowski  (619)  939-3411. 
EIS  No.  860236.  Final,  NOA,  REG,  SEV. 
Northeast  Multi-Species  Fishery 
Management  Plan,  Adoption, 
Approval  and  Implementation,  Due: 
July  28, 1986.  Contact:  Douglas 
Marshall  (617)  231-0422. 
EIS  No.  860237,  DSuppl,  USN/COE,  N], 
Naval  Weapons  Station  Eaile,  Logistic 
Support  Systems,  Modernization, 
Expansion  and  Issuance  of  COE 
Sections  10  Rivers  and  Harbors  Act  of 
1899,  404  Clean  Water  Act  of  1972  and 
103  Marine  Protection,  Research  and 
Sanctions  Act  of  1972  Permits,  Project 
Modifications,  Colt  Neck,  Monmouth 
County,  Due:  August  4. 1986,  Contact: 
T.W.  Bone  (USN)  (215)  897-6262  and 
Eric  Alsmeyer  (COE)  (212)  364-6183. 

Amended  Notices 

EIS  No.  860238,  Draft  EPA,  REG. 
Calciners  and  Dryers  in  Minerals 
Industry,  Emission  Standards,  Due: 
July  7. 1986,  Contact:  Doug  Bell  (919) 
541-5624 — Should  have  appeared  in 
May  23, 1986  FR. 

EIS  No.  860232,  FSuppl,  EPA,  REG,  Kraft 
Pulp  Mills,  Emission  Standards 
Revision,  Diffusion  Washers  5  ppm 
Total  Reduced  Sulfur  Standard 
Exemption,  Due:  July  21, 1986, 
Contact:  Doug  Bell  (919)  541-5578. 
Should  have  appeared  in  June  13,  ir>86 
FR. 

EIS  No.  860164.  Draft.  NRG.  CA 
Humboldt  Bay  Power  Plant,  Unit  3, 


Decommissioning,  Approval, 
Humboldt  County,  Due:  August  15, 
1986,  Published  FR  5-2-86— Review 
Period  extended. 

Dated:  )une  17, 1986. 
Willian  D.  Dickereon, 

Acting  Director,  Office  of  Federal  Activities. 
|FR  Doc.  88-14019  Filed  6-19-88:  8:45  am] 
BiLUNOcooc  weo-so-M 


(ER-FRL-3031-1) 

Environmental  Impact  Statements  and 
Regulations;  Availat>iiity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  27, 1986  through  May  30, 
1966  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section  309 
of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076/73.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  February  7. 1986  (51  FR 
4804). 

Draft  EISs 

ERP  No.  D-BLM-G70002-NM.  Rating 
LO,  Carlsbad  Resource  Area,  Resource 
Mgmt.  Plan,  NM.  SUMMARY:  EPA 
expressed  no  objection  to  the  proposed 
action  as  described  in  the  draft  EIS. 

ERP  No.  DS-COE-A36034-CA,  Rating 
EC2.  Corte  Madera  Creek  Flood  Control 
Project,  Unit  No.  4,  Update 
Modifications,  CA.  SUMMARY:  EPA 
expressed  concerns  that  the  project 
could  have  significant  adverse  impacts 
on  Corte  Madera  Creek's  water  quality 
and  beneficial  uses,  especially  fisheries. 
The  final  EIS  also  should  more  cleariy 
discuss  the  design,  impacts  and 
proposed  mitigation  of  two  other 
alternatives  discussed  in  the  draft 
supplemental  EIS. 

ERP  No.  D-FHW-E40692-GA,  Rating 
EC2, 1-20  Widening,  Hill  Street  to 
Columbia  Drive,  Right-of-Way 
Acquisition,  GA.  SUMMARY:  EPA's 
primary  concerns  were  with  the 
inadequate  alternative,  air  quality, 
noise,  and  water  quality  analysis.  EPA. 
therefore,  requested  consideration  of 
mass  transit  alternatives,  an 
intersectional  air  quality  analysis,  total 
project  hydrocarbon  emissions  data,  a 
non-build  air  quality  analysis,  more 
definitive  noise  abatement  information, 
and  mitigation  for  a  proposed  channel 
relocation. 


Fmal  EISs 

ERP  No.  F-FHW-K40105-CA,  CA-1 
Improvement.  Devil's  Slide.  Half  Moon 
Bay  Airport  to  Linda  Mar  Boulevard,  404 
Permit,  CA.  SUMMARY:  EPA  had 
serious  concerns  with  proposed  wetland 
impacts  and  the  lack  of  adequate 
mitigation.  Additional  air  data  was  also 
requested. 

ERP  No.  F-FHW-K40152-AZ,  Arizona 
Forest  Hwy.  l/AZ-67  Reconstruction, 
Jacob  Lake  to  Grand  Canyon  Nat'l  Park, 
AZ.  SUMMARY:  EPA  indicated  that  the 
final  EIS  adequately  assessed  the 
environmental  impact  of  the  proposed 
action. 

ERP  No.  F-SCS-G36131-LA,  Mill 
Haven  Watershed  Flood  Prevention  and 
Drainage  Plan,  LA.  SUMMARY:  EPA 
expressed  no  objection  to  the  proposed 
action  with  proper  implementation  of 
mitigation  measures  as  described. 

Amended  Notice 

The  following  review  should  have 
appeared  in  the  FR  Notice  published  on 
May  23, 1986. 

ERP  No.  F-AFS-J65101-MT, 
Beaverhead  Nat'l  Forest,  Land  and 
Resource  Mgmt.  Plan,  MT.  SUMMARY: 
EPA  is  pleased  that  the  Forest  had 
committed  to  redesign  or  drop  projects 
that  cannot  meet  State  of  Montana 
water  quality  standards.  Since  the 
application  of  Best  Management 
Practices  (BMPs)  does  not  necessarily 
protect  water  quality  and  stream  use, 
the  effectiveness  of  BMPs  must  be 
continuously  evaluated  with  water 
quality,  watershed,  and  fisheries 
monitoring  programs.  If  necessary, 
corrective  actions  must  be  implemented. 

Dated:  June  17. 1986. 
William  D.  Dickeraon, 

Acting  Director,  Office  of  Federal  Activities. 
[FR  Doc.  86-14021  Filed  6-19-86:  8:45  am) 
MLLINQCOOC  •S60-90-M 


[ER-FRL-3034-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  2, 1986  through  June  6, 
1986  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section  309 
of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  362-5076/73.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  February  7, 1986  (51  FR 
4804). 


Draft  EISs 

ERP  No.  D-AFS-J65145-MT.  Rating 
ECl,  Deeriodge  Nat'l  Forest,  Noxious 
Weed  and  Poisonous  Plant  Control 
Program.  MT.  SUMMARY:  EPA 
endorses  control  of  noxious  weeds  and 
supports  the  integrated  pest 
management  alternative  described  in 
this  draft  EIS.  EPA  stresses  that 
technical  comments  and 
recommendations  provided  by  the 
Montana  Department  of  Agriculture, 
Environmental  Management  Division, 
should  be  carefully  followed  and 
pesticide  applications  must  be  made 
only  by  certified  applicators  or 
operators.  ' 

ERP  No.  C^-BLM-K70001-CA,  Rating 
EC2,  California  Desert  Conservation 
Area  Plan,  Amendments,  CA. 
SL^MARY:  EPA  expressed  concerns 
that  two  amendments  to  the  Plan  did  not 
discuss  impacts  to  soil,  air  and  water, 
and  recommended  that  the  Bureau  of 
Land  Management  discuss  them  in  the 
final  EIS. 

ERP  No.  DS-CDB-K890558-CA.  Rating 
LO,  Oakland  Chinatown  Redevelopment 
Project,  Construction,  Additional 
Information,  Grants,  CA.  SUMMARY: 
EPA  has  no  objections  to  the  project,  but 
commented  on  air  quality  aspects  of  the 
draft  supplemental  EIS. 

ERP  No.  D-COE-F32136-IN,  Rating 
E02,  Indiana  Harbor  Confined  Disposal 
Facility  (CDF),  and  Maintenance 
Dredging.  ConstrucUon,  IN.  SUMMARY: 
EPA  expressed  objections  to  the 
proposed  activity  because  of  unresolved 
concerns  related  to  seepage,  upstream 
contaminants,  monitoring,  and 
maintenance.  More  information  was 
requested  regarding  the  extent  and 
location  of  the  contamination  within 
proposed  dredge  areas,  dredging 
operations,  the  relationship  between 
sediment  characteristics  and  water 
quality,  design  and  operation,  and 
wildlife  impacts.  In  addition.  EPA  felt 
that  it  could  not  support  the 
recommended  CDF  location  until  a 
suitable  upland  site  is  located  and 
assessed  as  a  potential  alternative. 

ERP  No.  D-COE-F40286-IL,  Rating 
E02,  North-South  ToUway  Construction, 
Fill  Material  Discharge,  Lily  Cache 
Creek  and  DuPage  River,  Sect.  404 
Permit.  IL  SUMMARY:  EPA's  review 
resulted  in  objections  because  of 
unacceptable  impacts  to  water  qualit> 
and  wetlands. 

Additionally,  the  Morten  Arboretum, 
a  unique  collection  of  woody  species 
from  temperate  regions,  would  be 
adversely  affected  by  the  proposed 
tollway.  More  information,  regarding  air 
quality,  noise,  salt  spray,  water  quaUty, 
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wetlands,  and  threatened  and 
endangered  species  was  requested.  In 
addition.  EPA  considers  the  discussion 
of  alternatives,  mitigation,  and 
secondary  impacts  to  be  deficient. 

ERP  No.  D-ICO-C52003-00,  Rating 
EC2.  Long  Island  Ferry  Service 
Operations.  Connecticut  to  Long  Island, 
License  Application,  NY  and  CT. 
SUMMARY:  EPA  is  concerned  that  the 
proposed  ferry  operations  may  cause 
adverse  impacts  to  water  quality, 
wetlands,  and  environmentally  sensitive 
areas.  Accordingly,  EPA  requested 
additional  information  in  the  final  EIS 
regarding  mitigation  of  these  issues. 

ERP  No.  EV-SFW-L64033-AK,  Rating 
LO.  Kanuti  Natl  Wildlife  Refuge. 
Comprehensive  Conservation  Mgmt. 
Plan.  Arctic  Circle.  AK.  SUMMARY: 
EPA  expressed  no  objections  to  the 
proposed  action  as  described  in  the 
draft  EIS.  EPA  offered  assistance  in 
developing  and  reviewing  the  water 
resources  management  plan  described 
in  the  draft  EIS. 

Final  EIS's 

ERP  No.  F-AFS-I67005-MT.  Jardine 
Joint  Venture  Gold  Mine  Project,  Permit 
Approval,  Gallatin  Nat'l  Forest,  404 
Permit.  MT.  SUMMARY:  The  final  EIS 
responded  to  EPA  concerns  on  the  draft 
EIS.  EPA  offers  its  assistance  to  the  lead 
agency  in  their  monitoring  and  oversight 
activities  on  this  project. 

ERP.  No.  F-BPA-L04500-O0.  Direct 
Service  Industry  Options  on  Reducing 
Load  Fluctuations  and  Revenue 
Uncertainty.  ID,  MT,  OR,  and  WA. 
SUMMARY:  EPA  made  no  formal 
comments.  EPA  reviewed  the  final  EIS 
and  found  the  project  to  be  satisfactory. 

Regulations 

ERP  No.  ERP  No.  R-FAA-A52160-00, 
14  CFR  Part  36.  Noise  Standards  for 
Helicopters  in  the  Normal,  Transport, 
and  Restricted  Categories  (Docket  No. 
24929)  (51  FR  7878).  SUMMARY:  EPA 
believes  that  the  proposed  rule  will  not 
provide  any  reduction  in  the  present  or 
future  helicopter  Heet.  EPA  suggested 
that  to  provide  noise  relief  and 
protection  that  the  regulation  be  revised 
to:  (1)  Set  a  date  beyond  which  stage  1 
helicopters  may  no  longer  be  introduced 
into  the  fleet;  (2)  define  stage  2.  for 
consistency,  as  the  existing 
International  Civil  Aviation 
Organization  standard;  and  (3) 
designate  a  stage  3  standard  which  is  4 
decibels  below  the  proposed  standards 
and  which  becomes  effective  5  years 
after  the  effective  date  of  the  rule. 

ERP  No.  R-FDA-A25038-00.  21  CFR 
Parts  172, 175. 176, 177. 179,  and  181. 
Proposed  Uses  of  Vinyl  Chloride 
Polymers  (Docket  No.  84N-0334)  (51  FR 


4177).  SUMMARY:  Based  on  current 
evidence,  EPA  identified  no  strong 
reasons  for  not  proceeding  with  the 
proposed  action.  However.  EPA 
expressed  concerns  about  the 
environmental  uncertainties 
surrounding:  (1)  The  plasticizers  used 
with  vinyl  chloride  polymers,  and  (2)  the 
extent  to  which  vinyl  chloride  polymers 
contribute  to  the  emission  of  dioxins 
and  furans  from  municipal  solid  waste 
incinerators. 

Amended  Notices 

The  following  reviews  should  have 
appeared  in  the  FR  Notices  published  on 
May  2. 1986  and  June  13. 1986. 
respectively. 

ERP  No.  F-FHW-D4(n34-MD,  MD-26 
Improvement,  Eldersburg  to 
Randallstown.  Right-of-Way 
Acquisition.  MD.  SUMMARY:  The  final 
EIS  addressed  EPA's  previous  concerns 
adequately. 

ERP  No.  FS-FHW-A42009-MD.  Nafl 
Freeway/US  48  Gap  Completion,  Wolfe 
Mill  to  M.V.  Smith  Road,  Construction. 
404  Permit.  MD.  SUMMARY:  The  final 
EIS  addressed  all  of  EPA's  previously 
raised  concerns.  EPA  suggested 
construction  impacts  be  monitored  and 
mitigated,  if  needed. 

Dated:  Dated:  June  17, 1986. 
WiUiam  D.  Dickerson, 

Acting  Director.  Office  of  Federal  Activities. 
[PR  Doc.  86-14022  Filed  6-19-86;  8:45  am] 
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[ER-FRL-3034-51 

Intent  To  Prepare  an  Envlronmantal 
Impact  Statefl>«nt;  Wastewater 
Traatmant  Facilltias,  Columbus,  OH 

agency:  U.S.  Environmental  Protection 
Agency  (EPA)  Region  V. 
action:  Notice  of  Intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement  (EIS)  for  the  proposed 
upgrading  and  expansion  of  the 
Southerly  Wastewater  Treatment  Plant 
(WWTP)  and  the  total  phase  out  of  the. 
Jackson  Pike  WWTP. 

Purpose:  In  accordance  with  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA)  and  section  511(c)  of 
the  Clean  Water  Act  (CWA),  EPA  has 
identified  a  need  to  prepare  a 
supplemental  EIS  and  therefore  issues 
this  Notice  of  Intent  pursuant  to  40  CFR 
6.108.  6.404.  6.511. 15017  and  1502.9. 

FOA  RIIITHeR  INFONMATION  AND  TO  BE 
PLACED  ON  THE  PROJECT  MAIUNQ  U8T 
CONTACT.  Ms.  Rita  M.  Derbas. 
Environmental  Planning  Section. 
USEPA.  Region  V.  230  S.  Dearborn  St.. 


Chicago,  Illinois  60604,  Telephone:  (312) 

886-6297. 

summary:  Description  of  Proposed 

Action. 

NEED  FOR  ACTION 

In  June  1979,  an  EIS  was  prepared  on 
a  1976  Facilities  Plan  which  had 
recommendations  to  upgrade  and  use 
both  the  Southeriy  and  Jackson  Pike 
WWTP's  for  treating  the  Columbus 
wastewater.  In  December  1984,  and 
September  1985,  newly  revised  Facilities 
Plans  were  submitted  which  proposed 
the  upgrade  and  expansion  of  Southerly 
and  the  total  phase  out  of  the  Jackson 
Pike  WWTP.  Since  the  newly  proposed 
submittals  represent  substantial  changes 
from  the  1979  EIS,  a  supplemental  EIS  is 
needed  to  evaluate  the  new  alternative 
and  identify  the  most  cost-effective  and 
environmentally  acceptable  wastewater 
treatment  alternative  for  the  Columbus 
Planning  area. 

Alternatives 

—Divert  Jackson  Pike  flows  to 
Southwesteriy  WWTP  and  provide 
advanced  treatment  at  Southwesteriy 
and  Southeriy 

—Divert  Jackson  Pike  Hows  to 
Soutiiwesteriy  WWTP:  pump 
Southeriy  effluent  to  Southwesteriy; 
provide  advanced  treatment  to  all 
hows  at  Southerly. 

—EIS  recommendation  based  on  a  1979 
Facilities  Plan:  upgrading  and 
Improving  the  existing  facilities  at 
Jackson  Pike  and  Southerly  WWTP  to 
meet  NPDES  permit  limits  on  the 
Scioto  River  is  both  cost-effective  and 
environmentally  acceptable. 

—The  City's  proposed  action  based  on  a 
1985  Revised  Facilities  Plan:  upgrade 
and  expand  the  Southeriy  WWTP  and 
totally  phase  out  the  Jackson  Pike 
WWTP  to  meet  NPDES  permit  limits 
on  the  Scioto  River. 

Scoping: 

The  Environmental  Protection  Agency 
(EPA),  Region  V,  will  hold  a  public 
scoping  meeting  on  Tuesday.  July  22, 
1986  at  1:00  p.m.  and  7:30  p.m.  at  the  City 
of  Columbus  City  Hall,  2nd  Floor 
Council  Chambers,  90  W.  Broad  St. 
Columbus,  Ohio.  Details  of  the  history  of 
the  project  and  proposed  changes  will 
be  presented.  The  public  is  invited  to 
attend  and  identify  issues  that  should  be 
addressed  in  the  EIS. 

Estimated  Date  of  DEIS  Release 

March  6, 1987 
Responsible  Official 

Valdas  Adamkus,  Regional 
Administrator. 
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Dated:  June  17, 1986. 
William  D.  Dickerson, 
Acting  Director.  Office  of  Federal  Activities. 
[PR  Doc.  86-14020  Filed  6-19-86;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  159S] 

Petition  for  Reconsideration  of  Action 
In  Rulemaking  Proceeding 

June  18, 1986. 

On  June  2, 1986  the  Commission  noted 
the  filing  of  two  petitions  for 
reconsideration  of  an  Order  released 
January  24, 1986  in  its  on-going 
investigation  of  local  exchange  carrier 
special  access  tariffs  (CC  Docket  No. 
85-166).  See  Federal  Communications 
Commission  Public  Notice.  Mimeo  No. 
4907.  released  June  2. 1986.  Pursuant  to 
the  Commission's  Rules.  47  CFR  1.429(e). 
this  Public  Notice  was  printed  in  the 
Federal  Register.  See  51  FR  21013  (June 
10. 1986). 

Due  to  inadvertent  error  on  the  part  of 
the  Commission,  a  petition  for 
reconsideration  of  the  January  24, 1986 
Order  was  not  included  in  either  the 
Commission's  June  2, 1986  Public  Notice 
or  the  June  10, 1986  Federal  Register. 
That  petition  is  listed  below.  The  full 
text  of  this  document  is  available  for 
viewing  and  copying  in  Room  239, 1919 
M  Street  NW.,  Washington.  DC,  or  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service  (202-857-3800). 
Oppositions  to  this  petition  must  be  filed 
within  15  days  after  publication  of  this 
Public  Notice  in  the  Federal  Register. 
Replies  to  opposition(s)  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Note:  As  noted  above,  public  notice  has 
been  given  of  two  petitions  for 
reconsideration  of  the  Commission's  January 
24, 1986  Order  in  CC  Docket  No.  85-166  other 
than  the  one  listed  below.  The  Tiling  dates  for 
oppositions  and  replies  to  the  already  noted 
petitions  are  hereby  modified  to  correspond 
with  the  filing  date  for  the  petition  listed 
below.  This  modification  affects  only  the 
filing  dates  associated  with  petitions  for 
reconsideration  of  the  Commission's  January 
24. 1986  Order  in  Phase  I  of  CC  Docket  No. 
85-166. 

Subject:  Investigation  of  Special 
Access  Tariffs  of  Local  Exchange 
Carriers.  CC  Docket  No.  85-166,  Phase  L 
FCC  66-52,  released  Jan.  24, 1986. 


Filed  by:  John  A.  Ligon,  Attorney  for 
m  Communications  Services,  Inc.,  on 
2-24-86. 
William ).  Tricarico, 

Secretary.  Federal  Communications 

Commission. 

(FR  Doc.  86-14059  Filed  6-1&-86;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Shipping  Conditions  in  ttia  United 
States/Colombia  Trade;  Filing  of 
Petition 

June  17. 1986. 

O.N.E.  SHIPPING,  Ltd.,  a  liquid  bulk 
carrier  engaged  in  the  trade  between  the 
United  States  and  Colombia,  has  filed  a 
petition  under  section  19  of  the 
Merchant  Marine  Act.  1920  (46  U.S.C. 
app.  876).  for  the  Federal  Maritime 
Commission  to  issue  regulations  under 
46  CFR  Part  585  to  adjust  or  meet 
conditions  unfavorable  to  shipping  in 
the  foreign  trade  of  the  United  States. 
Specifically,  O.N.E.  alleges  that  the 
cargo  preference  laws  of  Columbia  have 
severely  damaged  O.N.E.'s  financial 
position  through  the  reservation  of 
cargoes  for  Colombian  and  associated 
vessels  to  the  detriment  of  U.S.  and 
third-nation  vessels. 

In  order  for  the  Commission  to  make  a 
thorough  evaluation  of  Petitioner's 
allegations,  interested  persons  are 
requested  to  submit  views,  arguments 
and/or  data  on  the  petition  no  later  than 
July  21, 1986.  Responses  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  in  an  original  and  15  copies. 
Responses  shall  also  be  served  on  the 
Agent  for  Petitioner:  Mark  J.  Russo.  Vice 
President.  Overseas  Enterprises.  Inc.,  35 
Airport  Road.  Morristown.  N.J.  07960. 

Concurrently  with  the  publication  of 
the  petition,  the  Commission,  by 
separate  letter,  is  requesting  that  the    '■ 
Department  of  State  review  the  matter 
to  determine  whether  the  situation  can 
be  resolved  through  diplomatic 
channels,  and  if  so.  to  make  whatever 
efforts  appropriate  towards  reaching 
such  a  resolution. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC, 
office  of  the  Commission,  1100  L  Street, 
NW.,  Room  11101. 
Johii  Robert  Ewer*, 
Secretary. 
[FR  Doc.  86-13977  Filed  6-19-86;  8:45  am] 
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Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commimicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010270-012. 
Tide:  Gulf  European  Freight 
Association. 
Parties: 

Atlanticargo  (South  Atlantic  Cargo 

Shipping  NV) 
Compagnie  Generale  Maritime  (CGM) 
Lykes  Bros.  Steamship  Co.,  Inc. 
Intercontinental  Transport  (ICT)  BV 
Hapag-Lloyd  AG 
Sea-Land  Service.  Inc. 
Trans  Freight  Lines. 

Synopsis:  The  proposed  amendment 
clarifies  the  agreement  authority 
provision  by  providing  that  the  authoritj 
of  its  members  with  respect  to 
containers,  chassis  and  related 
equipment  extends  to  container 
equipment  provided  by  shipppers  as 
well  as  that  provided  by  members. 

Agreement  No.:  202-010656-008. 
Tide:  North  Europe— U.S.  Gulf  Freight 
Association. 
Parties: 
Atianticargo  (South  Atiantic  Cargo 

Shipping  NV) 
Compagnie  Generale  Maritime  (CGM) 
Lykes  Bros.  Steamship  Co..  Inc. 
Intercontinental  Transport  (ICT)  BV 
Hapag-Lloyd  AG 
Sea-Land  Service.  Inc. 
Trans  Freight  Lines 
United  States  Lines.  Inc. 

Synopsis:  The  proposed  amendment 
would  extend  the  members'  authority 
over  container  equipment  to  include 
shipper  provided  container  equipment. 
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By  Order  of  the  Federal  Mahtiine 
Commission 
lohn  Robeit  Ewars, 

Secretary- 
Dated:  |une  16, 1986. 
[FR  Doc  86-13975  Filed  8-19-86;  8:46  amj 
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OcMn  FreigM  Forwarder  Uceiwe; 
Applicants 

Notice  is  hereby  given  that  the 
following  persons  have  filed 
applications  for  licenses  as  ocean  freight 
forwarders  with  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  46  CFR  510. 

Persons  knowing  of  any  reason  why 
any  of  the  following  persons  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington.  DC  20573. 
Heng  Seong  Quek.  dba  Sea  Associate 
Agency.  5216  N.  Bernard  Avenue, 
Chicago,  IL  60625 
E&E  International.  Inc..  1721  SW  97th 
Court.  Miami.  FL  33165,  Officers: 
Ernesto  Oscar  Del  Riego.  President/ 
Director.  Enis  Gonzalez  Del  Riego, 
Treasurer/Secretary/Director. 

Dated:  June  16, 1986. 
By  the  Federal  Maritime  Commission. 
lolin  Robert  Ewen. 

Secretary. 

[FR  Doc.  86-13976  Filed  6-19-86;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Central  Illinois  Community  Bancorp, 
Inc^  et  al.;  Formations  of,  Acquisitions 
by,  and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 


an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 
^    Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  11. 
1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 

60690: 

1.  Central  Illinois  Community 
Bancorp.  Inc.,  Peoria.  Illinois;  to  acquire 
100  percent  of  the  voting  shares  of  First 
National  Bank  in  East  Peoria.  East 
Peoria.  Illinois,  and  thereby  indirectly 
acquire  First  Tazewell  Bancorp.  Inc., 
Peoria,  Illinois. 

Z.  Central  Illinois  Community 
Bancorp,  Inc..  Peoria,  Illinois;  to  acquire 
97.66  percent  of  the  voting  shares  of 
Northwest  Community  Bank,  Peoria, 
Illinois. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Benson  Financial  Corporation,  San 
Antonio,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Commercial  National  Bank,  San 
Antonio.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  16. 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-13932  Filed  6-19-88;  8:45  am) 
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WGNB  Corp.;  Application  To  Engage 
de  Novo  In  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
Immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  11. 1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta.  Georgia 
30303: 

1.  WGNB  Corp.,  CarroUton,  Georgia; 
to  engage  de  novo  through  its 
subsidiary,  WGNB  Insurance  Ltd., 
Grand  Turk,  British  West  Indies,  in  the 
activity  of  underwriting,  as  reinsurer, 
insurance  written  in  connection  with 
extensions  of  credit  pursuant  to 
S  225.25(b)(9)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
Grand  Turk,  Turks  and  Caicos  Island, 
British  West  Indies. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  16, 1986. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-13933  Filed  6-19-86;  8:45  am] 

BILLMO  COOC  trW-OI-ll 


The  Chase  Manhattan  Corp^ 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
thro)^  a  subsidiary,  in  a  nonbanking 


activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  4, 1986. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  The  Chase  Manhattan  Corporation, 
New  York.  New  York.  Chase  Manhattan 
National  Corporation,  New  York.  New 
York,  and  Chase  Manhattan  National 
Holding  Corporation,  Newark, 
Delaware,  to  engage  de  novo  through 
their  subsidiary  Western  Hemisphere 
Life  Insurance  Company,  Newaric, 
Delaware,  in  underwriting  credit  life 
insurance  and  credit  accident  and 
health  insurance  that  is  directly  related 
to  extensions  of  credit  by  the  applicants 
and  their  subsidiaries  pursuant  to 
S  225.25(b)(8)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  17, 1986. 

laoBes  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  8&-13938  Filed  6-19-86;  8:45  am] 

HLUNO  COOC  SZIO-OI-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)[2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transaction 


Transaction 


(1)  86-1006— Norman  E  Aiexander's  pro- 
posed acquisition  ol  voting  secuntiet  o4 
•Son  C>i«rT»ca*  Corporation. 

(2)  86-1017— Umversal  Foods  Corpora- 
Hon's  proposed  acquisition  ol  voting  se- 
curities o(  Rogars  Walta  Wans.  Inc. 

(3)  86-1033— Norman  E.  Alexandar's  pro- 
posed acquisilion  o)  voting  securities  ct 
OvomaNoy  Amencan  Corporattoa 

(4)  86-0841— Roumtrae  Mackintosh  pic's 
proposed  acqusMon  ct  voting  securltiaa 
0*  Hot  Sam  Companies.  Inc.,  (General 
Host  Corporation,  UPE) 

(5)  86-0995— Stoody  Holding  Int's.  (John 
and  Jean  Doede  UPE)  proposed  aoqui- 
s.'Hon  o(  assets  of  Siellite  business  unN, 
(Catiol  Corporation,  UPE) 

(6)  86-0956— Plaza  Securilws  Company's 
proposed  acquisition  ol  voting  securities 
ol  Fruehaul  Corporatxxv 

(7)  88-0S57— OatapoM  Corporation's 
proposed  acquailion  ol  voting  securities 
ol  FrtMhaut  Corporation. 

(B)  e6-09e5-St8venaon  CapMat  M«<i«a- 
fltent  Corp 's  proposed  acquisition  of 
voting  securities  d  Frushai^  Corpora- 
lion. 

(9)  86-0990— Baron  Data  Systems'  pro- 
posed acquaMion  ol  assets  ol  Itw  Legal 
Systams  Diviaion  ol  kilormalics  General 
Corp..  (SlerSng  Soflwara,  Inc.,  UP^. 

(10)  SS-IOSO-Otaaabrough-Pond-* 
Inc's  prtspoead  aoqulsiliofi  ol  asaets  ol 
QuaMy  SaiisaQa  Company  and  voting 
sscuritiaa  ol  Pizza  Inn.  Ir«c. 

(11)  8S-1010-Arst)iwi  Investment  Banli- 
kig  Corporation,  (kivestcorp)  E.  C's 
proposed  acquisilion  ol  voting  securttlaa 
olMuaaarCo. 

(12)  6e-1023-CSX  Corporation's  pro- 
posed acquisition  ol  voting  securtbaa  ol 
See-iand  Corporatioa 

(13)  aft-1024-CSX  Corporation's  pro- 
posed acquiwtion  of  voting  sscurlties  of 
Sea-Land  Corporation. 


Waiting  period 
tarmmated 


Mays.  1986. 

Da 

Do. 
Mays.  1986. 

Do. 

May  1Z  1966. 
Do 
Da 

Do. 

Oo. 

May  13.  1966. 

Oo 
Do, 


(14)  86-1025— CSX  Corporations  pro- 
posed acqusition  of  voting  sacurrties  of 
Amalgamated  Sugar  Company. 

(15)  86-1026— CSX  Corporations  pro- 
posed acquisition  o*  voting  securities  ol 
LLC  Corporation. 

(16)  86-1015— Greenwood  Mills,  Inc's 
proposed  acquisition  of  assets  ol  West 
Pomt-PeppereH,  Inc 

(171  86-1027- Mbed-Stgnal  Inc's  pro- 
posed acquisition  ol  assets  ol  Fnt 
Asset  Based  Lending  Group,  Inc.,  (First 
Oklatioms  Bancorporation,  UPE) 

(18)  86-1065— Bnerty  Investments  LimM- 
ed's  proposed  acquisition  of  voting  se- 
cunties  ol  Kenning  Motors  Group,  ptc 

(19)  86-0982— Leggetl  6  Plan,  incorpor- 
ated s  proposed  acquisition  ol  voting 
secunnes  ol  MP',  inc.,  (Jack  B  Moms, 
UPE) 

(20)  86-0983— Jack  B  Monis'  proposed 
acquisition  of  voting  securitiet  of  Leg- 
getl &  Plan.  Incorporated 

(21)  86-0985— The  Standard  Regoter 
Company's  proposed  acquisition  of 
assets  of  Burroughs  United  SUtes  Busi- 
ness Farms  Oiviaioa  (Burroughs  Corpo- 
ration, UPE). 

(22)  86-1007-eerfcahira  Hathaway  Inc.'s 
proposed  acqutMon  ol  voting  securities 
of  TFB  Holdiiigs  Corporation. 

(23)  86-1021— American  Medical  Interna- 
tional Inc's  proposed  acquisition  ol 
assets  ol  Pembroke  Hotpltal,  inc. 
Westwood  Lodge  Corporation  and 
Bardan  Company.  Inc.,  (Vernon  Invest- 
ment Corporstion.  UPE). 

(24)  86-1038— iesaftre  el  Qe's  proposed 
acquisition  of  assets  of  Harvest  Slates 
Cooperatives. 

(25)  86-1042— General  Eloc»ic  Compa- 
ny's proposed  acquisition  ol  voting  se- 
cuntws  of  Kidder,  Pealxxty  &  Co.,  In- 
corporated 

(26)  86-1043-Henry  L  HMman's  pro- 
posed acquoinon  ol  volmg  secunties  of 
Publix  Offica  Supplies,  Inc.,  (Dsvid 
Kirshner.  UPE) 

(27)  86-1044— Henry  L  HiUman's  pro- 
posed acquailion  of  votng  aacurites  of 
Pubin  Office  Supptas.  Inc.  (Nathan 
Gold.  UPE) 

(28)  86-1056— First  Boston.  Inc's  pro- 
posed acqunition  of  assets  ol  Union 
C^rtxde  Corporation 

(29)  86-1086 — Rutjfjermaid  Incorporated's 
proposed  acquiaition  ol  voting  secuntiea 
ol  SECO  mdusthea.  Inc,  (Tharon  C. 
Moss.  UPE) 

(30)  86-1067— Therein  C.  Moss'  proposed 
acquisition  ol  voting  securities  ol  Huti- 
bermaid  Incorporated 

(31)  86-0975—040  Republic  kitemabonal 
Corporation's  propoeed  acquisition  of 
voting  securities  of  Northweilom  Na- 
tional Surety  Co.,  (Armoo.  Inc,  UPE). 

(32)  86-1004— Oamwxjn  mk  and  Chemi- 
cals, inc't  propoeed  acquwtion  ol 
voting  securities  of  Chrxxnaltoy  Ameri- 
can Corp. 

(33)  a6-1005-O«nippon  Mi  and  Chafrt- 
cala,  Irtc's  propoeed  acquwltion  of 
voting  securities  of  Sun  Chemical  Cor- 


Waian^  penod 

terminated 

efteLtivs 


(34)  86-1040— Amencan  Can  Company't 
propoeed  acquisilion  ol  aaaets  ol  61 
Record  Bar,  (The  Record  Bar,  tnc, 
UPE). 

(35)  86-1052-W.n  Grace  «  Ca's  pro- 
poeed aiiiissilliin  of  voting  aecurHles  of 
Brtnkarhofl-Signal.  Inc,  (Texas  Eaelam 
Corporation,  UPE) 

(36)  86- 10&3— Convenient  HoMings  UmH- 
ed  Partnership's  propoeed  acqiisilon 
ol  voting  securities  ol  Conria  Corpora- 
lion 

(37)  86-1057- Texas  Eastern  Corpora- 
lion's  proposed  acquisition  ol  voting  se- 
cwtliaa  of  Grace  DrUinB  C&.  (W.R. 
Grace  &  Co,  UPE) 


Do 
Oo 
May  14.  1906. 
Do 

Do. 
May  IS,  1986 

Do 
May  16.  1966 

Do 
Do 

Do 
Da 

Do. 

Do 

Do. 

Da 

Oo 
May.  19.  1966. 

Da 

Oa 


Da 


Da 


Da 


Da 
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■fimwa 


pS)  86-107e— R.P  Scharai  Coiporaian^ 
propofd  iic<iuisi1ion  ol  votng  jucui*e« 
01  Souifwm  Optical  Co™p«ny.  (H<om«s 
R   Sloan.  UP€) 

P9)  86-107R— Cl«b»  CoipCT««oo'«  pfo- 
pOMd  acqusilion  ol  »o«ng  sacunlia  o« 
Ganeral  Defense  Corporauoo 

(40)  »-i(»*— K»»<»oo  Corporation'*  pro- 
poaed  ■cquHition  ol  aasals  o4  Koppan 
Company.  Inc. 

(41)  86-1089— Havkar  SdMay  Group, 
PtCs  proposed  acqusMon  ol  yo«ing 
Mcunaes  ol  SaMran  Syslaim  Corp.. 
(Ca  Corporstwr.  UPE) 

(42)  86-t064— Oessei  Induskies.  Irw't 
proposed  acquGiaor  ol  volmg  sacwtaas 
ol  Plains  Mactwwry  Contpany.  (Ptonear 
Corporaaorv  UPE) 

(43)  86-0996— CMyfed  FInanciat  Corp'l 
proposed  acquB*or>  ol  •otwig  secures 
o<  The  Kssel  Company  (PNC  Finanaal 
Corp..  UPC) 

(44)  86-1035  Praciiior'  Caslpans 
Corp  s  proposed  acqusitioo  o*  aaaeH 
ol  C«sH<gs  Omann  ol  TRW*  AireraR 
Ctoivononts  Gfoop.  (TRW.  mc    UPE). 

(45)  86-1070->Jo»»>aon  «  Johnson's  pro- 
poaad  acqusidon  ol  «olir<o  *acur*es  ol 
SMritB  Design.  Inc 

(46)  86-1075— Cotoco  lndus»rle«.  Inc.'* 
proposed  acqusikon  ol  votmg  sacurMaa 
ol  SelcJKiw  a  RigWor  Company 

(47)  86-1079— KatK)  linwaawanl  Asaod- 
ales.  II.  L  P  's  piopoaad  acqusiMn  ol 
assets  ol  business  ol  the  Security  Prod- 
ucts OMsion  and  voting  aecmaes  ol 
Mosier  Sale  Company.  ( 
Standard.  Inc..  UPE) 

(48)  86-1036— The    Oun    t 
Corporation's   pcepoaod   acquisition  ol 
assets  ol  Martiet  Data  Hetneval.  inc. 

(49)  86-1061— Tncer«ol  P1-C's  propoaad 
acqusition  ol  assets  ol  gas  (jaawmg 
and  trvismssion  lysMm.  (Enron  Corp.. 
UPE). 

(50)  86-1104— Mason  Best  ComparVs 
proposed  acqusNion  ol  voang  lULUMai 
Ol  Aviation  OHice  ol  Amenca.  mc.  and 
American  Eagle  insurance  Company. 

(51)  86-1110— The  Halwood  Gro««>  liv 
corporated's  propoaad  acquartion  o< 
voting  securttiaa  ol  Broc*  Hole!  Corpo- 
ration 

(52)  86-1126— The  Cannon  Group.  Inc.'* 
proposed  acquamon  ol  voting  sacurMes 
d  S  E  Enlefpnses,  Inc..  (Aian  Bond. 
UPE). 

(53)  86-1129— Borden,  mc.'s  propoaad 
acquoiaon  of  asaela  ol  Food  Sanloa 
Business.  (Kaiser  Akimnum  S  Chemical 
CorporaHnn.  UPE). 

(54)  86-1068— ConAgra.  Inc.'s  propoaad 
acqustion  ol  voting  securities  or  ataali 
ol  Oel  Moma  Fronn  Foods,  inc..  (RJR 
Natxsco.  Inc.  UPE) 

(55)  86-1073— Hawkar  Siddsley  Groi^). 
Pt.C's  proposed  aoquisKion  ol  i«Mng 
aecunba*  ol  Power  Conversion,  mc 

(56)  86-1094— Catalysl  Energy  Develop- 
ment Corporation's  proposed  ac(yi*>- 
tion  ol  voang  securities  ol  Alamiio 
Company. 

(57)  86-1112— CA.  Simmon's  propoaad 
acqumtion  ol  vokng  aacurillas  ol  ISL 
me  Insurance  Company.  (Cecil  Allan 
Nettie.  UPE) 

(58)  86-1113— CA  Sbnraon't  propoaad 
acquisition  ol  voimg  tacuniaa  ol  ISL 
Ljte  Insurance  Company.  (Wayne 
WHson  CJemenls,  UPE) 

(59)  86-1009— Samaa  Group.  Inc's  pro- 
posed acqusition  ol  voang  tacunaee  ol 
Jet  Dw  &  Engmaenng.  Inc.  (RoOen 
Sollow.  UPE). 

(60)  86-l032-Ma»1l^  S.  A.  s  propoaad 
acqunilion  ol  aeasts  ct  Curts  Ckcula- 
tion  Company.  (Sheldon  Femberg,  UPE). 

(61)  86-1066— The  Reynold*  and  Reyn- 
olds Company  »  propoaad  ac<*ii*«an  ol 
voting  secunbes  ol  The  Arnold*  Corpo- 


Da 

Oo. 
Do. 
Oo. 

May  20.  1966 

May»1.  I960 

0» 

Da 
Oo. 
Do. 

toy  22.  1066. 
Do. 

Oo. 

Do. 

Oo. 

Oa 

May  23.  1986. 

Oo 
Do 

Oa 

Do 

May27,  taas. 

Do 
Oo. 


)M  I 


Waiting  period 
alteoive 


(62)  86-1002-Oiroitiaioy  Amancan  Ca-  Oa 

poration's     propoaad     acqu*i«on     d 

asaals    ol    Tiatina    Mrtol*    DMaion. 
(TRW.  Inc.,  UPE). 
(83)  86-1106— American  Cyanaimd  Com-  Do. 

panys  proposed  acqus^on  ol  aasatt 
ol  Oaaebrough-Pond*.  mc.  and  voSng 
secwaies  ol  Appiad  Soiir  Energy  Cor- 
poration 

(64)  86-1109— Mr  Maho  Vaajuez  Rana's  Oo, 
pinpoaad  ac»»il*i>rin  ol  voting  sacuiliaa 
ol  UniMd  Pre**  mtamaaonal.  Inc. 

(65)  86-1119— Maaco   mdustnes,    Inc't  Oa 
propoaod  acquMtion  ol  voting  aacuniaa 
ol  AOas  Door  Corp, 

(66)  86-1050-Colun*la  miarnalKinl.  May  26.1986. 
Inc's  proposed  acqui«Oon  ol  assets  ol 
Cox  Enterpnse*.  mc.  or  vokng  saciai- 
6es  ol  Cox  CaUe  Wanoouvar/Oifli- 
County.  mc  and  Cox  Cable  Cama*/ 
Watfiougal.  mc,  (Co*  Cnwrpnai,  mc. 
UPE). 

(87)  86-10ei-Buim.  PtUp  4  CoiBpan|r'»  Da 

propoaad  atqulaitlon  ol  asaals  a«  RJR 
Natnco.  Inc 

(68)  86-1062- Butmassland.   mc's  pfo-  Da 

posed  acquisition  ol  assets  ol  Ameri- 
Source,   mc  .    (Unrted    T 
liona,  mc  UPE). 

(09)  86-1105-Haabro.  met  prapoaad  Oa 

acquoMion   ol   assets   ol   CBS   Toy*, 

(casmc,  UPE) 

(70)  86-1046— +<*rt)an      Corporation*,     May  29.  1986. 
(John  M.  Hmben.  III.  UPE)  proposed 
aniii**!*!  ol  voang  aacuntlee  o<  The 
MMl«c  CM  Cvp..  (Boundnr  OH  Compa- 
ny Voting  Trust,  UPE). 

(71)  86-1058— Shamrock  Holdings,  tnc's.  Da 
^loy  E    and  Pakica  A.   Disnoy.   UPE) 
prapoaad  acquomon  ol  voang  securities 
Ol  Entana  Corporation. 

(72)  86-1115— A  M  Irilamaaonal.  Inc.'*.  Da 
proposed  acquisition  of  voting  securitia* 
ol  Harris  Graphics  Corporation. 

(731  86-1116— A   M   International,   Inc.'*,  Da 

proposed  acqu»tion  of  voting  securWea 
ol  Hams  Grapn«:s  Corporation. 

(74)  86-1128— Heritage  Communication*,  Da 
mc'*  propo*ad  acqur»*on  ol  voting  sa- 
curities  ol  RoIIots  Communications.  Inc. 

(75)  86-1135— Mavenck      Management  Oo. 
Partna««Np's   proposed   acqumtion   ol 
voting  secuntw*  ol  Standard-TTnimaew, 
(Allegheny  International.  UPE). 

(76)  86-1140— Whrltaker     Corporation's  Do. 
proposed  acqui*ltion  o<  vo«ng  •ecuritla* 
ol  Parti  Chenacal  Company 

(77)  86-115»— Whittaker     Corporation'*  Do. 
proposed  acquisition  ol  voting  secuntJe* 
ol  Park  Oemcal  Company. 

(78)  86-1051— Giant  Group.   Ltd.'*  pro-     May  30.  11 
posed  acquisition  ol  voting  securttiB*  ol 
TRE  Ckirporation. 

(79)  86-1062— Shm-Etsu  Oiemcal  Co.,  Oa 
Ltd  s    proposed    acquisition   ol   voting 
securities  ol  The  Dow  Chemical  Com- 
pany 

(80)  86-1063— Shn-Et*u  Chamcal  Co.  Oa 
Ltds   proposed   acquisition   ol   voting 
securities   ol    Hemkxk    Semk»ndUCIOr 
Corporation,    (Coming    Glass    Woikt, 
UPE). 

(81)  86-1100— Foote.  Cone  ft  Baking  Oa 
Commomcalions,  Inc 's  proposed  ac»»- 
sMion  ol  voting  secunkes  ol  LKP  Inter- 
national, Ltd.,  (Stanley  H  Kan.  UPE) 
and  StwMey  H  Katz  of  voting  secuntw* 
01  Foote.  Cone  S  Beldng  Communica- 
liona.  mc 

(82)  86-1138— AnMrlcan  Can  Company*  Da 
propoaad  acquaHkw  of  voting  sacuiitlaa 
ol   nme   subSMkartas.    (RCM   Ganaral. 
UPE). 

(83)  86-1155— Texas    Eastern   Corpora-  Da 
lion's  proposed  »i.niiimn  ol  asaat*  ol 
CFMC-2  Tex**,  mc.  (The  CadHlac  Fair- 
view  Corporaean,  UPE). 

(84)  86-11  S6-rT>w  Cadillac  Fainiaw  Cor-  Oa 
poraion'*     propoaad     acqiiaition     a< 
■taats  ol  HOC  Dav,  inc.  (TaM*  Ea«l- 
am  Corporation,  UPE)- 


Traraacllon 

Waikng  period 
altadkio 

(85)  86-1  tS7— Texas    Eastern    Corpora- 
ton's  prapoaad  acquisition  of  assets  ol 

HCV-I  Vanlwe,  a  ganmtl  partnarsNp. 

(86)  86-1158— Taxaa   Easlem   Corpora- 
ton's  proposed  acquisition  ol  asaats  <* 
HCV-V  Vankira. 

Oo. 
Oa 

FOR  nmTMCT  INFORMATION  COMTACT: 

Sandra  M.  Peay.  Legal  Technician, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  301.  Federal  Trade 
Commission.  Washington,  DC  20580. 
(202)  523-3894. 

By  direction  of  the  Commission. 
EmUy  H.  Rock. 
Secretary. 
(FR  Doc  86-13970  Filed  6-19-86;  8:45  amj 

BttJJNO  COM  trCO-OI-M 


DEPARiyENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttM  Secretary 

Agency  Fonna  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearartce 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  June  13, 1986. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  packages) 

Office  of  the  Assistant  Secretary  for 
Health 

Subject:  Evaluation  of  Coverage  of 
Health  Facilities  in  the  National 
Master  Facility  Inventory— New 

Respondents:  State  or  local 
governments;  Small  businesses  or 
organizations 

National  Institutes  of  Health 

Subject:  The  Framingham  Study  (Cohort 

and  Offspring) — Revision — (0925- 

0216) 
Respondents:  Individuals  or  households 
Subject:  A  Case-Control  Study  of  Cancer 

and  Drinking  Water  Contaminants — 

New 
Respondents:  Individuals  or  households 
OMB  Desk  Officer  Bruce  Artim 


Social  Security  Administrakioa 

(Call  Reports  Clearance  Officer  on  301- 

594-5706  for  copies  of  package) 
Subject:  Notice  Regarding  Substituticm 
of  Party  Upon  Death  of  Claimant- 
Reconsideration  of  Disability 
Cessation — Revision — (0960-0951 ) 
Respondents:  Individuals  or  households 
Subject:  Quarterly  Statement  of  FAMIS 
Expenditures — Extension — (0960- 
0373) 
Respondents:  State  or  local  governments 
Subject:  Quarterly  Report  of  Recoveries 
of  Overpayment  (Aid  to  Families  With 
Dependent  Children) — Extension — 
(0960-0325) 
Respondents:  State  or  local  governments 
OMB  Desk  O^icer  )udy  A.  Mcintosh 

Office  of  Human  Development  Services 

(Call  Reports  Clearance  Officer  on  202- 
472-4415  for  copies  of  package) 

Subject:  ACYF/NCCAN  Program 
Advancement  of  the  FY  1986 
Availability  of  Funds  for  the 
EstabHshment  and  Operation  of  a 
National  Information  and  Resource 
Clearinghouse — New 

Respondents:  Non-profit  institutions 

OMB  Desk  Officer  )udy  A.  Mcintosh 

Office  of  The  Secretary 

(Call  Reports  Clearance  Officer  on  202- 

245-6511  for  copies  of  package) 
Subject:  Hill-Burton  Community  Service 

Assurance  Report — ^Triennial  m — 

Revision — (0990-0096) 
Respondents:  State  or  local 

governments;  Non-profit  institutions 
OMB  Desk  Officer.  Fay  ludicello. 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  Reports 
Clearance  Officer  on  the  number  shown 
above. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designateid  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3208,  Washington. 
DC.  20S03.  Attn:  {name  of  OMB  Desk 
Officer). 

Dated:  June  17. 1986. 
Wallace  O.  Keen«. 

Acting  Deputy  Asaiatant  Secretary  for 
Management  Analy$is  and  Systems. 
[FR  Dotix  13940  Filed  6-19-86:  6:45  am] 
BtUMia  OCOC  «tM-0»-M 


Centera  for  ENeeaae  Control 

Protect  Qranta  for  Sexually 
Tranemitted  Dieeaeee  Reeearch, 
Demonelratlons,  and  Public  and 
Profaaalonal  Education  AvaHabUty  of 
Funda  for  Flacal  Year  1966 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1986  for  Project 
Grants  for  Sexually  Transmitted 
Diseases  (STD)  Research 
Demonstrations,  and  I^blic  Information 
and  Education,  and  Professional 
Education.  Training,  and  Clinical  ^Us 
Improvement  Activities  (formerly 
Veneral  Disease  Research, 
Demonstrations,  and  Public  Information 
and  Education). 

Authority 

This  program  is  authorized  by  section 
318(b]  of  the  Public  Health  Service  Act 
(42  XiS.C.  247c(b))  as  amended. 
Regulations  governing  programs  for 
preventive  health  services  are  codified 
at  42  CFR  Part  51b.  Subparts  A  and  F. 
The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.978. 

Eligible  Applicants 

Officisd  health  agencies  of  any  State, 
political  subdivisions  of  any  State,  the 
District  of  Columbia.  Puerto  Rico.  Virgin 
Islands,  Guam,  the  Trust  Territory  of  the 
Pacific  Islands,  the  Northern  Mariana 
Islands,  and  American  Samoa,  and  any 
other  public  or  nonprofit  private  entities 
are  e^gible  to  apply  for  a  grant. 

Program  Objectives 

The  objectives  of  thi?  grant  program 
are  to  develop,  improve,  and  evaluate 
methods  for  the  prevention  and  control 
of  STDs  through  demonstrations  and 
applied  research;  to  develop,  improve, 
ajjply,  and  evaluate  methods  and 
strategies  for  public  information  and 
education  about  STD;  and  to  support 
particularly  deserving  STD  public 
information  and  education  programs. 
Applied  research  as  used  in  the  context 
of  this  announcement  means  the  process 
of  developing  and  evaluating 
operational  approaches  and  solutions  to 
practical  STD  control  problems  by 
formulating  appropriate  models  and 
hypotheses  and  testing  them  in  the  field. 

Availability  of  Funds  .^ 

Approximately  $2,800,000  to  $3,000,000 
is  available  in  Fiscal  Year  1986  to  award 
up  to  24  continuation  grants.  The 
average  award  is  expected  to  be 
$131,000.  ranging  from  approximately 
$32,000  to  $25a000.  Grants  are  usually 
funded  for  12  montiis  in  a  2-  to  5-year 


project  period.  Funding  estimates 
outlined  above  may  vary  and  are 
subject  to  change.  No  new  applications 
for  these  funds  are  being  accepted. 

AppUcatkm  Review 

Continuation  awards  within  the 
project  period  are  made  on  the  basis  of 
satisfactory  progress  in  meeting  project 
objectives  and  on  the  availability  of 
funds. 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (30-day  review). 

Where  to  Obtaiii  Additiooal  Informatioa 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Betty  Feeley,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE,  Room  321.  Atlanta. 
Georgia  30305,  or  by  calling  (404)  282- 
6575  or  FTS  236-6575.  Technical 
assistance  may  be  obtained  from  Jack 
Kirby.  Division  of  Sexually  transmitted 
Diseases.  Center  for  Prevention 
Services,  Centers  for  Disease  Control, 
Atlanta,  Georgia,  30333,  telephone  (404) 
329-2550  or  FTS  236-2550. 

Dated;  June  13. 1986. 
Robwt  L.  Foetec, 

Acting  Director.  Office  of  Program  Support 
Centera  for  Disease  Control. 
(FR  Doc  86-13966  Filed  6-19-66;  8:45  am} 

BtLUNS  cats  41M-1S-M 


Food  and  Drug  AdmMatratfon 
[Docket  Noe.  8afM)186  and  86P-0204] 

Petttiona  Requecting  Exduaivity  for 
Certain  Chlortiexidlne  Gluconate 
Producta 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
filing  of  two  petitions  requesting  a 
period  of  marketing  exclusivity  for 
certain  topical  anUmicrobial  cleansing 
agents  containing  chlorhexidine 
gluconate.  FDA  is  giving  notice  of  the 
filing  of  these  petitions  to  all  interested 
persons  because,  should  FDA  decide  to 
grant  the  petitions,  this  decision  may 
affect  the  date  when  approvals  for 
marketing  of  generic  versions  of  these 
chlorhexidine  gluconate  products  may 
be  made  effective. 

date:  Comments  by  July  21. 1966. 
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IM  I 


;  Requests  foracopyofthe 

petitions  and  written  conunents 
regarding  the  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fisher  Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  A.  Kimbrough.  Center  for  Drugs 
and  Biologies  (HFN-364),  Food  and  Drug 
Administration.  5^  Fishers  Lane. 
Rockville.  MD  20857.  301-295-8046. 
SUPPLEMENTARY  INFORMATION:  On 
September  24. 1984,  the  President  signed 
into  law  the  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  of  1984. 
This  statute  amends  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  by 
authorizing  the  agency  to  accept 
abbreviated  new  drug  applications 
(ANDA'sl  for  most  previously  approved 
new  drug  products.  This  legislation  also 
provides  for  extending  the  term  of  a 
patent  which  claims  a  product,  use,  or 
method  of  manufacture  that  was  subject 
to  a  regulatory  review  period  in 
accordance  with  the  act.  Further,  the 
legislation  provides  for  periods  of 
exclusive  marketing  ("exclusivity")  of 
certain  new  drug  products  approved  in 
an  application  (or  a  supplement  to  an 
application)  submitted  under  section 
505(b)  of  the  act  (21  U.S.C.  355(b)).  An 
ANDA  or  paper  new  drug  application 
(NDA)  for  such  a  drug  may  not  be 
submitted,  under  some  provisions  or 
made  effective,  under  other  provisions, 
until  the  period  of  exclusivity  ends. 

The  new  drug  Jwoducts  that  have  been 
granted  periods  of  exclusivity  under  one 
of  the  several  exclusivity  provisions  of 
the  1984  legislation  are  identified  in  the 
volume  entitled  "Approved  Drug 
Products  with  Therapeutic  Equivalence 
Evaluations"  (the  list)  and  its  monthly 
supplements.  For  each  such  drug 
product,  the  period  of  exclusivity  is 
shown.  Further,  the  list  shows  those 
products  that  are  covered  by  a  patent 
and  when  the  patent  expires. 

The  agency  believes  that  all  patent 
and  exclusivity  information  appearing  in 
the  list  is  correct,  and  expects  that  such 
information  appearing  in  any  future 
supplements  to  the  list  will  also  be 
correct.  However,  interested  persons 
may  disagree  with  the  agency's  findings 
and  believe  that  FDA  has  excluded 
patent  or  exclusivity  information  that 
should  have  been  included,  or  included 
patent  or  exclusivity  information  that 
should  have  been  excluded. 
Accordingly,  FDA  has  established  a 
policy  that,  whenever  an  interested 
person  submits  a  citizen  petition 
requesting  such  inclusion  or  exclusion, 
the  agency  will  publish  a  notice  in  the 
Federal  Register  of  the  availability  of 
the  petition.  This  publication  is 


constructive  notice  to  all  interested 
persons  that  they  may  be  affected  by  the 
petition  and  gives  them  an  opportunity 
to  submit  their  comments  on  the  petition 
to  the  agency.  Persons  potentially 
affected  include  holders  of  approved 
ANDA's  or  approved  paper  NDA's  the 
effective  dates  of  which  might  be 
changed  by  a  decision  to  grant  the 
petition,  persons  who  have  pending 
ANDA's  or  paper  NDA's  or  who 
contemplate  submitting  such 
applications  that,  when  approved, 
would  have  effective  dates  that  will  be 
determined  by  the  decision  on  the 
petition  or,  in  some  cases,  persons 
whose  right  to  submit  such  applications 
may  be  affected.  Where  a  petition  seeks 
a  change  in  a  decision  to  grant 
exclusivity,  the  applicant  granted 
exclusivity  has  an  obvious  interest  in 
the  issue. 

In  accordance  with  FDA's  policy,  the 
agency  is  announcing  the  filing  of  two 
petitions  in  which  Xttrium  Laboratories 
seeks  exclusivity  for  certain  topical 
antimicrobial  cleansing  agents.  Petition 
80P-OI86  requests  exclusivity  for  an 
aerosol  product  and  a  solution  product, 
each  containing  4  percent  chlorhexidine 
gluconate.  Petition  86-0204  requests 
exclusivity  for  two  solution  products, 
one  containing  2  percent  chlorhexidine 
gluconate  and  the  other  containing  2.5 
percent  chlorhexidine  gluconate.  In  each 
petition,  Xttrium  states  that  the  glove 
juice  studies  and  health  care  hand 
washing  studies  it  was  required  to 
conduct  were  new  clinical  investigations 
meeting  all  the  requirements  f^r  3-year 
exclusivity  under  section  505()K4)(D)(iii) 
of  the  act. 

FDA  is  reviewing  the  merits  of  these 
petitions  and.  by  thi^  notice,  is  giving 
anyone  who  may  be  affected  by  these 
petitions  an  opportunity  to  submit 
comments  within  30  days. 

Interested  persons  may,  on  or  before 
July  21. 1986.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  petitions. 
These  comments  will  be  considered  in 
preparing  an  agency  response  to  the 
petitions.  Two  copies  of  any  comments 
are  to  be  submitted  for  each  petition  to 
which  comments  are  addressed,  except 
that  individuals  may  submit  one  copy. 
Comments  on  the  petition  regarding  the 
4-percent  chlorhexidine  gluconate 
products  should  be  identified  with 
docket  number  86P-0186  as  shown  in 
brackets  in  the  heading  of  this 
document.  Comments  on  the  petition 
regarding  the  2-  and  2.5-percent 
chlorhexidine  products  should  be 
identified  with  docket  number  86P-0204 
as  shown  in  brackets  in  the  heading  of 
this  document.  Comments  addressed  to 


both  petitions  should  be  identified  with 
both  docket  numbers.  The  petitions  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
Requests  for  a  single  copy  of  either  or 
both  petitions  should  contain  the 
appropriate  docket  number  or  numbers 
and  be  sent  to  the  Dockets  Management 
Branch. 

Dated:  June  16. 1986. 
John  M.  Taylor, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
(FR  Doc.  86-13950  Filed  6-19-86:  8:45  am) 

BtLUNQ  COOE  4160-01-M 


[Docket  No.  86F-0171] 

Reynolds  Metals  Co.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Reynolds  Metals  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  by  amended  to  provide  for 
the  safe  use  of  alpha-lndecy\-owega- 
hydroxypoly(oxyethylene)  phosphate; 
a/pAo-butyl-omegohydroxypoly 
(oxyethylene)poly(oxypropylene), 
minimum  molecular  weight  1.000;  and 
o/p/?a-lauroyl-o/77ega- 
hydroxypoly(oxyethylene)  in  the 
manufacture  of  metallic  articles 
intended  to  contact  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204.  202-472-5690. 
SUPPtEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  6B3931)  has  been  filed  by 
Reynolds  Metals  Co..  2101  Reymet  Rd., 
Richmond,  VA  23237,  proposing  that 
§  178.3910  Surface  lubricants  used  in  the 
manufacture  of  metallic  articles  (21  CFR 
178.3910)  be  amended  to  provide  for  the 
safe  use  of  o/p/io-tridecyl-o/nego- 
hydroxypoly  (oxyethylene)  phosphate; 
alpha-butyl-omega- 
hydroxypoly(oxyethylene)- 
poly(oxypropylene),  minimum  molecular 
weight  1,000;  and  o/pAa-lauroyl-o/nego- 
hydroxypoly(oxyethylene)  in  the 
manufacture  of  metallic  articles 
intended  to  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 


this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c),  as  published  in  the  Federal 
Register  of  April  26. 1985  (50  FR  16636). 

Dated:  ]une  10, 1986. 

Rkfaaid ).  Rook. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  86-13947  Filed  6-19-86;  8:45  am) 
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(Docket  No.  84P-0279) 

Food  for  Human  Consumption;  Canned 
Green  Beans  Deviating  From  Identity 
Standard;  Further  Amendment  of 
Temporary  Permit  for  Market  Testing 

AGENCY:  Food  and  Drug  Administration. 
ACTHMC  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  issued  to  Rogers 
Walla  Walla,  Inc..  and  Continental  Can 
Co.,  Inc.,  to  market  test  experimental 
packs  of  canned  green  beans  containing 
added  zinc  chloride  is  being  further 
amended  to  reflect  a  change  in  the  name 
of  the  permit  holders. 
DATE:  The  expiration  date  of  the  permit 
will  be  either  the  effective  date  of  a  final 
rule  for  any  proposal  to  amend  the 
standard  of  identity  for  canned  green 
beans  which  may  result  from  the 
petition,  or  30  days  after  termination  of 
such  rulemaking. 

FOR  FURTHER  OIFORMATION  CONTACT: 
Catharine  R.  Calvert.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-214). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204.  202-48S- 
0121. 

SUPPlfMENTARY  INFORMATION:  A 

temporary  permit  was  issued  under  the 
provisions  of  21  CFR  130.17  to  Rogers 
Walla  Walla.  Inc.,  P.O.  Box  998,  Walla 
Walla.  WA  99362.  and  the  Continental 
Can  Co..  Inc.,  51  Harbor  Place.  Box 
Number  10004.  Stamford.  CT  06004-2004. 
to  market  test  canned  green  beans 
containing  added  zinc  chloride  to  retain 
the  color  of  the  test  product  (up  to  75 
parts  per  million  of  zinc  in  the  finished 
food).  The  permit  was  issued  in  order  to 
facilitate  market  testing  of  foods  that 
deviate  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  Notice 
of  issuance  of  the  temporary  permit  to 
Rogers  Walla  Walla,  bic^  and 
Continental  Can  Co.,  Inc.  was  published 


in  the  Federal  Register  of  September  20. 
1984  (40  FR  36925). 

Notice  of  an  extension  and 
amendment  of  the  temporary  permit  was 
published  in  the  Federal  Register  of 
March  13. 1986  (51  FR  8707).  The 
amended  permit  provides  for  market 
testing  on  an  annual  basis  of  500,000 
cases  of  number  303  cans  and  250.000 
cases  of  number  10  cans.  These 
quantities  are  in  addition  to  the  210,000 
cases  of  number  303  cans  and  190,000 
cases  of  number  10  cans  of  the  test 
product  provided  for  by  the  original 
permit,  but  which  have  not  been 
distributed. 

Since  the  permit  was  issued,  Rogers 
Walla  Walla,  Inc.,  has  been  acquired  by 
American  Fine  Foods,  Inc..  Payette,  ID 
83661.  Rogers  Walla  Walla,  Inc.,  and 
American  Fine  Foods.  Inc.,  joindy  have 
requested  that  the  temporary  permit  be 
amended  to  reflect  this  change. 
Accordingly,  FDA,  under  provisions  of 
21  CFR  130.17(f).  is  further  amending  the 
temporary  permit  to  indicate  that 
American  Fine  Foods,  Inc..  is  one  of  the 
permit  holders,  jointly  with  Continental 
Can  Co.,  Inc.  The  agency  will  permit  the 
use  of  existing  labels  which  declare  the 
packer  as  Rogers  Walla  Walla,  Inc., 
until  such  labels  have  been  exhausted. 
When  new  labels  are  printed  for  the  test 
product,  the  new  company  name. 
American  Fine  Foods.  Inc.,  must  be 
declared  as  the  packer.  All  other 
conditions  and  terms  of  this  permit 
remain  the  same.  The  expiration  date  of 
the  permit  will  be  either  the  effective 
date  of  a  final  rule  for  any  proposal  to 
amend  the  standard  of  identity  for 
canned  green  beans  which  may  result 
from  the  petition,  or  30  days  after 
termination  of  sudb  rulemaking. 

Dated:  June  13,  1986. 

Sanford  A.  Miller, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  88-13949  Filed  6-19-66;  8>45  am] 
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Health  Care  Financing  Administration 

Medicaid  Program;  Notice  of  Hearing: 
Reconsideration  of  Disapproval  of  a 
Arkansas  State  Plan  Amendment 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  Hearing. 

summary:  This  notice  announces  an 
administrative  hearing  on  July  16, 1988 
in  Dallas,  Texas  to  reconsider  our 
decision  to  disapprove  Arkansas  State 
Plan  Amendment  85-19. 
CtOSiNQ  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 


by  the  Docket  Clerk  (within  15  days 
after  publication). 

FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk,  Hearing  Staff,  Bureau  of 
Eligibility,  Reimbursement  and 
Coverage,  365  East  High  Rise,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207.  Telephone:  (301)  594- 
8261. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  a  Arkansas  State  Plan 
Amendment. 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
puUish  that  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  widiin 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  issues  in  this  matter  is  whether 
Arkansas'  proposed  plan  which  would 
provide  coverage  of  personal  care 
services  for  Medicaid  recipients  residing 
in  residential  care  facilities  (RCFs) 
under  a  non-risk  contract  with  the  RCF 
is  in  violation  of  sections  1902(a)(4)(A). 
1902(a)(19).  and  1902(a)(30)  of  the  Social 
Security  Act  and  the  implementing 
regulations  at  42  CFR  434.12(b)  and 
447.362,  respectively. 

The  State  of  Arkansas  has  failed  to 
provide  detailed  information  which  is 
required  by  Federal  regulation  for 
determining  whether  the  State  plan 
provides  for  methods  and  procedures  for 
the  proper  and  efficient  operation  of  the 
plan,  and  to  assure  that  payments  are 
consistent  with  efficiency,  economy,  and 
quality  of  care  in  accordance  with 
Federal  law.  Specifically.  Arkansas  has 
failed  to  specify  the  capitation  fee  under 
the  non-risk  contract  as  required  by  42 
CFR  434.12(b).  Therefore,  HCFA  has 
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determined  that  Arkansas  SPA  85-19 
violates  Federal  regulations  at  42  CFR 
434.12(b). 

Section  1902(a)(30)  of  the  Act  specifies 
that  a  State  plan  must  provide  for 
methods  and  procedures  as  may  be 
necessary  to  safeguard  against 
unnecessary  utilization  of  care  and 
services  provided  under  the  plan  and  to 
assure  that  payments  are  consistent 
with  efficiency,  economy,  and  quality  of 
care.  Federal  implementing  regulations 
at  42  CFR  447.362  specify  that  under  a 
non-risk  contract.  Medicaid  payments  to 
the  contractor  may  not  exceed  what 
Medicaid  would  have  paid,  on  a  fee-for- 
service  basis,  for  the  services  actually 
furnished  to  recipients;  plus  the  net 
savings  of  administrative  costs  the 
Medicaid  agency  achieves  by 
contracting  with  the  plan  instead  of 
purchasing  the  services  on  a  fee-for- 
sprvice  basis. 

Arkansas  has  failed  to  provide  the 
data  necessary  for  determining  whether 
the  upper  limit  requirements  have  been 
met  as  required  by  42  CFR  Part  447. 
HCFA  has  determined  that  the  limited 
information  that  was  provided  indicates 
that  the  upper  limits  will  be  exceeded, 
thereby  violating  section  1902(a)(30)  of 
the  Act  and  implementing  regulations  at 
42  CFR  447.362. 

In  addition,  Medicaid  coverage  of 
institutional  services  is  limited  to 
intermediate  care  and  skilled  nursing 
facility  services  and  hospital  services. 
HCFA  is  concerned  that  the  effect  of  the 
proposed  plan  change  might  be  to 
provide  institutional  services  which  do 
not  meet  the  statutory  and  regulatory 
requirements  of  the  Medicaid  prografti. 
Thus,  HCFA  has  determined  the 
proposed  plan  amendment  would 
violate  sections  1902(a)(4)  and 
1902(a)(19)  of  the  Act. 

The  notice  to  Arkansas  announcing  an 
administrative  hearing  to  reconsider  our 
disapproval  of  portions  of  its  State  plan 
amendment  reads  as  follows: 

Mr.  Ray  Scott 

Director 

Arkansas  Department  of  Human  Services 

Donaghey  Building — Suite  1300 

Seventh  and  Main  Streets 

Little  Rock,  Arkansas  72201 

Dear  Mr.  Scott: 

This  is  to  advise  you  that  your  request  for 
reconsideration  of  the  decision  to  disapprove 
Arkansas  State  Plan  Amendment  85-19  was 
received  on  May  14, 1986. 

Arkansas  State  Plan  Amendment  85-19 
would  allow  coverage  of  personal  care 
lervices  for  Medicaid  recipients  in  licensed 
residential  care  facilities  (RCFs)  under  a  non- 
risk  contract  with  the  RCF  as  a  private 
nonmedical  institution.  You  have  requested  a 
reconsideration  of  whether  this  plan 
amendment  violates  sections  1902(a)(4)(A), 
1902(a)(19).  and  1902(a)l30)  of  the  Social 


Security  Act  and  the  implementing 
regulations  at  42  CFR  434.12(b)  and  447.382. 
1  am  scheduling  a  hearing  on  your  request 
to  be  held  on  )uly  16, 1986  at  10:00  a.m.  in 
Room  2535, 1200  Main  Tower  Building. 
Dallas,  Texas.  If  this  date  is  not  acceptable, 
we  would  be  glad  to  set  another  date  that  is 
mutually  agreeable  to  the  parties. 

I  am  designating  Mr.  Albert  Miller  as  the 
presiding  official.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 

communication  which  may  be  necessary     • 

between  the  parties  to  the  hearing,  please 

notify  the  Docket  Clerk  of  the  names  of  the 

individuals  who  will  represent  the  State  at 

the  hearing.  The  Docket  Clerk  can  be  reached 

at  (301)  594-8261. 
Sincerely, 

William  L  Roper,  M.D.. 

Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 

use.  1316)) 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  13.714,  Medicaid  Assistance 

Program) 
Dated:  June  13, 1988. 

William  L.  Roper, 

Administrator,  Health  Care  Financing 

Administration. 

[FR  Doc  86-13969  Filed  6-19-86:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing 

Federal  Housing  Commissioner 

[Docket  No.  M-86-1584;  FR-22091 

Section  202  Loans  for  Housing  for  ttte 
Elderly  or  Handicapped; 
Announcement  of  Fund  Availability 
Fiscal  Year  1986 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
action:  Notice  of  fund  availability. 


National  Institutes  of  Health 

Cancer  Clinical  Investigation  Review 
Committee;  Amended  Notice  of 
Meeting 

The  notice  of  the  meeting  of  the 
Cancer  Clinical  Investigation  Review 
Committee,  June  23-24, 1986,  National 
Cancer  Institute,  published  in  the 
Federal  Register  on  May  8. 1986.  (51  FR 
17101)  is  hereby  amended.  The  second 
day  of  the  meeting  which  was 
advertised  for  June  24  is  cancelled.  The 
meeting  will  take  place  on  June  23,  and 
will  be  open  to  the  public  from  8:30  a.m. 
to  approximately  9.00  a.m.,  for  a  review 
of  administrative  details.  The  meeting 
willl)e  closed  from  approximately  9:00 
a.m.  to  adjournment,  and  will  be  held  at 
the  National  Institutes  of  Health, 
Building  31 C,  Conference  Room  6. 
Bethesda,  Maryland  20892. 
■  For  substantive  program  information, 
please  contact  Dr.  John  Abrell.  Acting 
Executive  Secretary,  Cancer  Clinical 
Investigation  Review  Committee, 
National  Cancer  Institute,  Westwood 
Building,  Room  819,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892 
(301/496-7481). 

Dated:  ]une  18, 1986. 
Betty  |.  B«veridg«. 

Committee  Management  Officer  NIH. 
[FR  Doc.  86-14100  Filed  6-19-86;  8:45  am] 
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summary:  HUD  is  announcing  the 
availability  of  Fiscal  Year  1986  loan 
authority  under  the  section  202  Housing 
for  the  Elderly  or  Handicapped  Direct 
Loan  Program.  The  loan  authority  will 
be  used  to  provide  direct  Federal  loans 
for  a  maximum  term  of  40  years  under 
section  202  of  the  Housing  Act  of  1959  to 
assist  private,  nonprofit  corporations 
and  consumer  cooperatives  in  the 
development  of  housing  and  related 
facilities  to  serve  the  elderly  or 
handicapped.  Due  to  time  constraints 
this  fiscal  year,  submission  and  review 
requirements  have  been  modified  as  set 
forth  below. 

EFFECTIVE  DATE:  June  20, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

The  HUD  Field  Office  for  your 
jurisdiction. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  under  Title  24  Code  of 
Federal  Regulations  Part  885.  that  the 
Department  of  Housing  and  Urban 
Development  will  be  accepting 
Applications  for  Fund  Reservations  from 
eligible  Sponsors  (see  24  CFR  885.5  for 
the  definition  of  "Sponsors"  and  other 
terms)  for  direct  loans  to  be  made  to 
eligible  Borrowers  for  the  construction 
or  substantial  rehabilitation  or  housing 
and  related  facilities  for  dwelling  use  by 
elderly  or  handicapped  families  under 
the  provisions  of  section  202  of  the 
Housing  Act  of  1959.  Section  202  loans 
may  also  be  used  for  acquisitions,  with 
or  without  moderate  rehabilitation,  of 
housing  and  related  facilities  for  use  as 
group  homes  for  the  nonelderly 
handicapped. 

The  Assistant  Secretary  for  Housing  is 
assigning  section  202  loan  fund  authority 
for  Fiscal  Year  1986  to  HUD  Field 
Offices  identified  below  in  conformance 
with  the  provisions  of  section  213(d)  of 
the  Housing  and  Community 
Development  Act  of  1974. 

While  the  precise  number  of  units  to 
be  funded  depends  upon  the  number  of 


approvable  applications  received,  the 
following  distribution  plan  shows  the 
numbers  of  metropolitan  and 
nonmetropolitan  imits  and  Fiscal  Year 
1986  loan  authority  under  which 
applications  may  be  funded  in  each 
Field  Office  jurisdiction  identified 
below: 


Fiscal  Year  1986  Section  202  Allocations 

MMropolitsn 

Nonmetropolitan 

Field  Offices 

Loan 
aumonty 

Units 

loan 
authonty 

Units 

Boston 

regnnal 

office; 

Boston 

$13,610,000 

247 

1.873,000 

34 

Hartford 

S.872.000 

111 

635,000 

12 

Manches- 

ter (ME. 

NH.  VT^.. 

1,577.000 

36 

4,117,000 

94 

Prowl- 

denca 

1.617.000 

36 

557.000 

12 

Total 

22,730.000 

430 

7.182,000 

152 

New  York 

regional 

office: 

Buffalo 

6,427,000 

156 

3.214.000 

78 

New  York.. 

37,027,000 

607 

671.000 

11 

Newark 

17,310,000 

3000 

0 

0 

Caribbean. 

5.790.000 

154 

2,782,000 

74 

Total 

66,554.000 

1^17 

6,667.000 

163 

Philadelphia 

regional 

office: 

Baltimore... 

4,550,000 

04 

871,000 

18 

Charles- 

ton  

1,150.000 

24 

2,922,000 

61 

Phdadel- 

pNa 

(Data. 

ware) 

13.468.000 

258 

2,662,000 

51 

Pittsburgh. 

5.977,000 

121 

2.618,000 

53 

Richniood.. 

3.055,000 

76 

3.618.000 

90 

DC  (MD 

and  VA... 

4.326.000 

84 

0 

0 

Total 

32,526.000 

675 

12.691.000 

273 

Atlanta 

regional 

office: 

Atlanu 

4,686.000 

110 

5,197,000 

122 

Bmning- 

ham 

3,505,000 

92 

3,924,000 

103 

Columbia   . 

2,822.000 

83 

3,638.000 

107 

Greens- 

boro  

3,870.000 

109 

6.887.000 

194 

Jackson 

2.008.000 

52 

3,976,000 

103 

Jackson- 

viis 

19.464.000 

415 

2.814,000 

60 

Louisville.. 

2.391.000 

56 

5.338,000 

125 

Knoxville.... 

1.749,000 

53 

1,452.000 

44 

Nashvillo... 

2.237.000 

68 

2.336.000 

71 

Total 

42,732,000 

1,038 

35,562,000 

929 

Chicago 

regnnal 

office: 

Chicago 

17,745,000 

325 

5.569.000 

tor 

Cindnnati.. 

2,924.000 

86 

532,000 

12 

Clevelwv) 

7,794.000 

180 

2.208,000 

51 

Cokjmbus  . 

2,303.000 

58 

2,104,000 

53 

DetroN 

8.674,000 

183 

948.000 

20 

Grand 

Rapids... 

2.058,000 

57 

2,671,000 

74 

Indnnap^ 

lis 

4,472,000 

118 

3.259,000 

86 

Milwaukee 

4.355,000 

119 

3.514.000 

96 

Minne- 

apolis- 

SLPaul.. 

3.179.000 

83 

2.873.000 

74 

Total 

53,504,000 

1.189 

23.678.000 

568 

Fort  Worth 

regionai 

office: 

Fort 

Worth 

(NM) 

5.858,000 

145 

4.888.000 

121 

Fiscal  Year  1 986  Section  202 
Allocations— Con.tinued 


MtttropolrtBn 

NoometropoWan 

FieWOfficea 

Inan 
■ulhorty 

Units 

loan 
authority 

umts 

Houston 

3,579.000 

92 

1.478.000 

38 

UtM 

Rock 

1.260,000 

43 

4,278.000 

146 

New 

Odeans.. 

3,749,000 

81 

3,461.000 

84 

Oklahoma 

City 

1,976,000 

61 

2.061.000 

92 

San 

Antonk).. 

2.648.000 

71 

1.567.000 

42 

Total 

19,070,000 

503 

18,653.000 

523 

Kansas  City 

regioml 

office: 

Dea 

Moines... 

1,336,000 

37 

3.538.000 

96 

Kansas 

City 

3,004.000 

93 

3.650.000 

113 

Omaha 

1,167.000 

36 

1,199,000 

37 

St  Louis... 

3,249,000 

77 

2,405,000 

57 

Total...... 

8,756.000 

243 

10,792,000 

305 

Denver 

regionai 

office: 

Denver 

Offtea 

(NO., 

S.D.. 

MT., 

WY.. 

UT) 

4,355,000 

102 

5.209.000 

122 

Total 

4.355.000 

102 

5,209.000 

122 

San  Francisco 

regional 

office: 

Honokikj 

(Guam)... 

1.150,000 

23 

300,000 

6 

Los 

Angelas.. 

26.952.000 

617 

2.240.000 

40 

Phoenix 

3.234,000 

86 

1,692,000 

45 

Sacra- 

■ 

monio 

4:791.000 

63 

886.000 

20 

San 

Frands- 

00 

(Nevada) 

13.808,000 

263 

1.628,000 

31 

Total 

49,935,000 

952 

6.746,000 

142 

SeaUe 

Regional 

offioe: 

Anchor- 

ed*  -■ 

0 

0 

487,000 

8 

Portland 

(kWio).... 

2.345,000 

67 

2.275,000 

65 

Seattle 

4.099,000 

96 

1,452,000 

34 

Total 

6.444.000 

163 

S4.21 4,000 

107 

Natnnal. 

Total 

(306.606.000 

6,494 

131,394,000 

3^65 

This  distribution  plan  is  a  guide  for 
prospective  Sponsors.  Whether  an  area 
is  "metropolitan"  or  "nonmetropolitan" 
will  be  determined  in  accordance  with 
the  redefinitions  of  metropolitan 
statistical  areas  announced  by  the 
Office  of  Management  and  Budget, 
effective  lune  30. 1963.  (See  0MB  Public 
Affairs  Issuance  83-20,  ]une  27. 1983  and 
subsequent  changes  made  June  27, 1984 
and  June  27. 1985.) 

To  provide  equitable  geographic 
distribution  of  the  limited  number  of 
section  202  units  throughout  a  Field 
Office  jurisdiction,  the  maximum 
number  of  units  that  may  be  requested 
tmder  any  one  application  will  be  100 
units  for  metropolitan  areas  and  40  units 
for  nonmetropolitan  areas,  or  the 


number  of  units  allocated  to  each, 
whichever  is  lesser.  Notwithstanding  the 
above,  the  size  limits  for  projects  for  the 
chronically  mentally  ill  and  other 
nonelderly  handicapped  set  forth  in 
Paragraphs  (9)  and  (10)  below,  will 
apply. 

Priority  Categories  for  Selection 

The  following  priority  system  is  to 
assure  that  applications  from  localities 
that  have  been  relatively  underfunded 
over  the  years  receive  priority 
consideration  and  are  treated  in  an 
equitable  manner.  In  order  to  assure 
open  competition,  Field  Offices  will  not 
suballocate  funds  within  their 
jurisdictions.  However,  20-25  percent  of 
the  funds  made  available  to  the 
Department  will  be  allocated  to 
nonmetropolitan  areas  to  meet  rural 
housing  needs.  Applications  received  for 
projects  in  metropolitan  areas  will 
compete  against  each  other  applications 
received  for  projects  in  nonmetropolitan 
areas  similarly  will  compete  against 
each  other. 

In  order  to  assure  that  applications 
are  funded  in  the  areas  of  greatest  need, 
approvable  applications  v\rill  be  divided 
into  two  priority  categories,  each  of 
which  shall  have  two  subcategories.  The 
categories  and  subcategories  are  as 
follows: 

Category  A — Applications  for  projects 
which  will  be  located  in  localities  which 
have  previously  been  underfunded 
relative  to  their  needs  and  the  funding 
needs  of  other  localities. 

(1)  Such  applications  which  are  in 
localities  within  jurisdictions  having 
rental  vacancy  rates  of  7  percent  or  less; 

(2)  Such  applications  which  are  in 
localities  within  jurisdictions  having 
rental  vacancy  rates  in  excess  of  7 
percent. 

Category  B — Applications  for  projects 
which  will  be  located  in  localities  which 
have  not  been  underfunded  relative  to 
their  needs  and  the  funding  needs  of 
other  localities. 

(1)  Such  applications  which  are  in 
localities  within  jurisdictions  having 
rental  vacancy  rates  of  7  percent  or  less; 

(2)  Such  applications  which  are  in 
localities  within  jurisdictions  having 
rental  vacancy  rates  in  excess  of  7 
percent. 

Applications  shall  be  selected  for 
funding  first  from  Category  A(l),  second 
from  Category  A(2),  third  from  Category 
B(l),  and  finally  from  Category  B{2).  An 
apphcation  in  a  lower  subcategory 
which  is  judged  clearly  superior,  i.e..  its 
final  score  is  at  least  10  points  higher 
than  the  one  in  the  next  higher  category, 
may  be  selected  for  funding.  For 
example,  if  an  apphcation  in  Category 
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A(2]  has  a  score  of  4a  and  an 
application  in  Category  B(l)  has  a  final 
score  of  50,  the  application  with  the 
higher  score  may  be  selected  over  the 
lower-scored  application.  The  same  rule 
would  apply  if  the  lower-scored 
application  were  in  Category  A(l)  and 
the  higher-scored  application  were  in 
Categoiy  A(2).  It  would  not  apply  to 
applications  that  are  more  than  one 
subcategory  apart,  i^.,  a  higher-scored 
application  in  Category  B(l)  or  B(2) 
could  not  be  selected  over  a  lower- 
scored  application  in  Category  A(l). 

Sectun  212  Application  Deadline 

An  abbreviated  fund  reservation 
process  is  required  for  Fiscal  Year  1986 
loan  authority.  As  in  prior  years,  terms 
of  the  applicable  appropriations  act 
require  that  funds  be  reserved  not  later 
than  the  end  of  the  fiscal  year 
(September  30, 1986).  However,  the 
Invitation  for  applications  is  being 
issued  later  than  in  prior  years,  as  a 
result  of  the  fact  that  section  202  loan 
authority  was  deferred  in  order  to  give 
Congress  time  to  consider  the 
Administration's  proposed  changes  in 
loan  limitation  affecting  this  program 
and  was  not  made  available  for 
obligation  until  after  the  usual  time  for 
beginning  of  the  application  cycle. 
Accwdingly,  as  further  detailed 
below.  Field  Offices  will  not  publish 
individual  Invitations,  and  no  Field 
Office  workshops  will  be  held.  This 
Notice  of  Fund  Availability  constitutes  a 
nationwide  Invitation  for  applications, 
which  will  be  accepted  by  Field  Offices 
at  any  time  after  publication  of  this 
Notice  and  before  the  regular  closing 
time  of  the  pertinent  Field  Office  on  July 
18, 1986.  Applications  that  are  mailed 
will  be  accepted  if  they  bear  a  postmark 
date  and/or  receipt  of  mailing  that  is  not 
later  than  July  18, 1986. 

When  filed  with  the  Field  Office,  all 
applications  must  contain  all  exhibits 
and  additional  information  required  by 
24  CFR  885.210,  except  as  modified  by 
this  Notice. 

The  "Seed  Money"  Loan  Program 
under  section  106(b)  of  the  Housing  and 
Urban  Development  Act  of  1968  is 
available  to  approved  nonprofit  section 
202  Sponsors.  Under  this  program,  HUD 
maks  direct  interest-free  loan*  to  cover 
certain  preconstruction  expenses. 
Applications  for  section  106(b)  may  be 
submitted  with  the  Applications  for 
Fund  Reservation. 

Additional  Infonnathm 

(1)  Due  to  the  time  constraints 
referred  to  above,  for  this  fiscal  year 
only,  this  Notice  of  Fund  Availability 
takes  the  place  of  Field  Office 
invitations  for  section  202  applications 


described  in  $  88ia05(b)  and  (c)  of  the  Field  Offices  will  mad  Application 

the  section  202  regulations.  In  order  to  Packages  to  all  interested  parties  on  its 

provide  a  fair  opportunity  for  Borrowers       «iailing  list.  Interested  organizations 

to  participate  in  the  program  this  fiscal  /also  may  contact  the  appropnate  HUD 
year  the  submission  requirements  i/sf         Field  Offices  for  Application  Packages. 


Borrowers  described  at  5  885.210(b| 
(9)(13)  and  (23)(i)  through  (vi)  may  be 
satisfied  with  the  Conditional 
Commitment  Application.  However,  the 
Sponsor  must  comply  with  all 
application  requirements  with  respect  to 
the  Sponsor,  and,  in  addition,  the 
requirements  imposed  on  the  Borrower 
under  5885.210(b)(3),  (4),  (5),  (7),  and  (8). 

[Note:  On  April  10, 1986.  the  section  202 
regulations  were  amended  and  former 
S  885.210(a)  is  now  S  885.210(b)]. 

Hie  compressed  time  frame  for 
submission  of  applications  would 
impose  a  burden  not  only  on  many 
Sponsors  in  establishing  Borrower 
corporations,  but  also  in  obtaining  sites. 
Without  identified  sites,  effective  and 
comprehensive  project  design  will  often 
be  beyond  practical  reach.  Therefore, 
these  factors  will  not  be  used  in  the 
ranking  of  applications  under 
S  885.220(e)  which  will  be  based  on  an 
assessment  of  the  Sponsor's  (and  not  the 
Borrower's)  qualifications,  but  will  of 
course  have  to  meet  the  acceptability 
standards  under  S  885.220(d).  other  than 
as  expressly  modified  below.  As  was 
the  case  in  Fiscal  Year  1985,  among  the 
other  criteria  used  to  rank  applications 
will  be  (1)  the  capacity  to  carry  through 
to  long-term  operation  a  project  for 
housing  and  related  facilities  and  (2) 
financial  capacity,  both  of  which  criteria 
will  be  adapted  to  the  role  of  the 
Sponsor.  Further,  as  was  the  case  last 
year,  an  additional  criterion  consists  of 
meeting  special  needs  described  under 
section  213(d)(4)  of  the  Housing  and 
Community  Development  Act  of  1974,  as 
amended. 

The  requirements  under  S  885.225  for 
issuance  of  the  fund  reservation  to  the 
Borrower  are  modified  to  provide  that 
the  fund  reservation  shall  be  issued  to 
the  Sponsor  and  transferred  to  a 
separate  single  purpose  Borrower 
Corporation  upon  satisfactory 
compliance  by  the  Borrower  with  all 
submission  requirements  and  approval 
of  its  Conditional  Commitment 
Application. 

The  request  for  direct  loan  financing 
and  Conditional  Commitment 
Application  under  S  885.400  shall  be 
submitted  by  an  eligible  single  purpose 
Borrower  corporation  created  by  the 
Sponsor  receiving  a  fund  reservation 
which  shall  submit  with  such 
Application  evidence  of  compliance 
with  the  requirements  waived  at  the 
fund  reservation  application  submission 
stage. 


Minority  origanizations  are  encouraged 
to  participate  in  this  program  as 
Sponsors. 

Formation  of  the  Borrower 
corporation  is  not  a  prerequisite  to 
submission  of  an  Application  for  Fund 
Reservation.  In  view  of  this,  the 
information  on  the  tax  exempt  status  of 
the  Borrower  corporation  is  also  not 
required  at  this  time.  For  these  reasons, 
the  applicants  will  be  the  Sponsors  and 
the  applications  will  be  reviewed  and 
rated  based  solely  on  the  experience 
and  financial  capacity  of  the  Sponsor,  as 
well  as  other  program  requirements  as 
indicated  herein. 

For  this  fiscal  year  only,  sponsors 
proposing  housing  for  the  elderly,  as 
well  as  housing  for  the  nonelderly 
handicapped,  are  not  required  to  submit 
evidence  of  site  control  or  any  detailed 
information  on  the  site  and  design  at  the 
fund  reservation  stage.  Sponsors  are 
required,  however,  to  submit 
information  regarding  the  local  political 
jurisdiction  in  which  the  project  is  to  be 
located,  i.e.,  state,  city,  town  or 
township. 

For  those  applications  selected  for 
funding,  the  review  and  determination 
of  acceptability  of  the  Borrower,  design 
and  site  will  be  made  by  the  Field  Office 
at  the  Conditional  Commitment  stage  of 
processing.  In  the  event  Sponsors  submit 
information  on  the  Borrower  design  or 
site,  such  information  will  not  be 
reviewed,  and  approval  of  the 
application  will  NOT  constitute 
approval  of  the  Borrower,  design  or  site. 
Any  information  below  that  makes 
reference  to  an  eligible  Borrower 
corporation  or  acceptable  site  is 
provided  as  guidance  for  use  at  the 
Conditional  Processing  Stage. 

Because  the  determination  of  site 
acceptability  will  not  be  made  until  after 
issuance  of  the  fund  reservation,  the 
Department  has  determined  that 
performance  of  the  environmental 
review  required  by  §  885.220(d)(4)(i)  will 
be  performed  prior  to  submission  of  the 
application  for  conditional  commitment. 
Sponsors  and  Borrowers  may  not  at  any 
time  take  actions  that  have  an  adverse 
environmental  impact  or  limit  the  choice 
of  reasonable  alternatives. 

(2)  On  April  10, 1986  (51  FR  69),  the 
Department  published  an  interim  rule 
amending  Part  885  to  implement 
statutory  changes  in  the  section  202 
program  enacted  in  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983  and 
the  Housing  and  Community 


Federal  Register  /  Vol.  51,  No.  119  /  Friday,  June  20,  1988  /  Notices 


22571 


Development  Technical  Amendments  of 
1984.  These  changes  (1)  impose 
limitations  on  prepayments  or  the 
assignment  or  transfer  of  the  assets  of 
section  202  projects  by  Borrowers;  (2) 
permit  the  Sponsor  or  Borrower  to  select 
the  contractor  under  certain  conditions: 
and  (3)  prohibit  HUD  from  imposing 
different  standards  with  respect  to 
change  orders,  increases  in  the  loan 
amount  to  cover  change  orders,  and 
related  matters,  because  of  the  method 
*of  contractor  selection  used  by  the 
Sponsor  or  Borrower. 

The  rule  also  makes  section  202 
applications  subject  to  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  and  amends  various 
sections  of  Part  885  to  clarify  certain 
matters  (such  as  conflicts  of  interest, 
requirements  for  current  IRS  tax 
exemption  rulings  and  limitations 
relating  to  site  acquisitions)  applicable 
to  Sponsors  and  Borrowers. 

This  interim  rule  which  became 
effective  on  May  12, 1986  applies  to  all 
applications  filed  under  this  Notice, 
except  as  modified  herein. 

(3)  Religious  bodies  may  serve  as 
project  Sponsors,  but  must  establish  a 
Borrower  corporation  as  a  separate  legal 
entity  to  be  the  owner,  prior  to  the 
submission  of  a  Conditional 
Commitment  Application.  When  the 
Borrower  corporation  is  created,  no 
reference  to  religion  or  religious 
purposes  may  be  included  in  the 
Articles  of  Incorporation  or  By-Laws  of 
that  corporation.  The  mere  recital  in  a 
Borrower's  Articles  of  Incorporation  that 
it  is  organized  exclusively  for  religious, 
charitable,  scientific,  literary  or 
educational  purposes  within  the 
meaning  of  section  501(c)(3)  of  the 
Internal  Revenue  Code  will  not  by  itself 
make  a  Borrower  ineligible.  However, 
the  dissolution  clause  must  provide  that, 
upon  dissolution  or  winding  up  of  the 
corporation,  its  assets  remaining  after 
payment  of  all  debts  and  liabilities,  shall 
be  distributed  to  a  nonprofit  fund, 
foundation  or  corporation  other  than 
one  created  for  a  religious  purpose, 
which  has  established  its  tax  exempt 
status  under  section  501(c)(3)  of  the 
Internal  Revenue  Code. 

(4)  Borrower  corporations  will  not  be 
permitted  to  engage  in  any  other 
business  or  activity,  including  the 
operation  of  any  other  rental  project,  or 
to  incur  any  liability  or  obligation  not  in 
connection  with  the  proposed  project. 
The  intent  of  this  requirement  is  to  give 
HUD  sole  claim  to  the  assets  of  the 
Borrower  corporation  in  case  of  default 
under  the  Regulatory  Agreement. 

(5)  Sponsors,  including  churches,  must 
have  a  current  tax  exemption  ruling 
from  the  IRS. 


(6)  Applications  will  be  accepted  only 
from  eligible  Sponsors,  which  must  be 
eligible  entities  as  defined  in  24  CFR 
885.5. 

(7)  Because  of  the  nonprofit  nature  of 
the  section  202  program,  no  officer,  or 
director  of  the  Sponsor  or  Borrower  or 
trustee,  member,  stockholder  or 
authorized  representative  of  the 
Borrower  is  permitted  to  have  any 
financial  interest  in  any  contract  in 
connection  with  the  rendition  of 
services,  the  provision  of  goods  or 
supplies,  project  management, 
procurement  of  furnishings  and 
equipment,  construction  of  tlie  project, 
procurement  of  the  site  or  other  matters 
whatsoever,  except  that  this  prohibition 
does  not  apply  to  any  management 
contracts  (or  management  fees 
associated  therewith)  entered  into  by 
the  Borrower  with  the  Sponsor  or  its 
nonprofit  affiliate. 

(8)  Where  the  proposed  project  site  is 
to  be  optioned  or  acquried  from  a 
general  contractor  or  its  affiliate,  the 
Borrower  will  be  prohibited  from 
selecting  that  contractor  to  construct  the 
project  for  which  an  Application  for 
funding  is  being  made.  Further,  the 
proposed  contractor  may  not  be  the 
attorney,  architect,  housing  consultant 
or  management  agent.  This  prohibition 
extends  to  any  firm  or  subsidiary  having 
an  identity  of  interest  with  the 
contractor. 

(9)  Projects  designed  exclusively  for 
the  chronically  mentally  ill  are  eligible 
under  the  same  conditions  and  criteria 
as  other  projects  designed  solely  for  the 
nonelderly  handicapped,  except  that  (a) 
only  group  homes  for  up  to  15  persons 
and  independent  living  complexes  to 
serve  up  to  20  persons  may  be  proposed 
for  the  chronically  mentally  ill  and  (b) 
Sponsors  proposing  housing  for  the 
chronically  mentally  ill  will  be  required 
to  include  in  their  fund  reservation 
request  a  Service  Program  Description, 
describing  how  their  proposed  projects 
will  be  linked  to  supportive  services 
needed  to  maintain  chronically  mentally 
ill  persons  in  the  community.  Evidence 
of  commitments  from  funding  sources 
for  services  must  be  provided,  with 
assurances  that  the  funds  will  be 
secured  by  the  time  the  project  is  ready 
for  occupancy  and  will  continue  to  be 
available  for  a  reasonable  time 
thereafter.  If  at  any  time  these 
supportive  service  funds  are  not 
available,  the  project  will  have  to  be 
converted  to  occupancy  by  elderly  or 
handicapped  families  capable  of  living 
independently  without  the  supportive 
services. 

To  assist  in  evaluating  an 
application's  capabilities  with  regard  to 
supportive  services  for  the  residents  of 


group  homes  or  independent  living 
complexes.  HUD  will  invite  a 
representative  from  the  State  Mental 
Health  Authority  (SMHA)  to  evaluate 
and  make  recommendations  about  the 
Service  Program  Description.  To  this 
end.  prospective  Sponsors  may  be 
required  to  submit  a  copy  of  their 
Applications  to  the  SMHA.  HUD  Field 
Officers  will  advise  prospective 
Sponsors  of  further  details  in  this 
regard.  Since  SMHA's  review  and 
evaluation  is  optional.  HUD  will  conduct 
its  own  independent  review  for  those 
States  that  do  not  wish  to  participate  in 
the  evaluation. 

(10)  HUD  unit  limits  for  housing  for 
the  nonelderly  handicapped  (other  than 
the  chronically  mentally  ill)  permit 
group  homes  to  serve  up  to  15  persons 
on  one  site  or  in  the  same  area,  and 
independent  living  complexes  to  include 
up  to  40  units  on  one  site  or  in  the  same 
area.  HUD  limits  independent  living 
complexes  comprised  of  three-or-more- 
bedroom  units  to  families.  These 
complexes  may  not  be  developed  to 
serve  large  numbers  of  single,  unrelated 
persons.  In  an  independent  living 
complex,  no  more  than  40  households 
may  be  served  on  any  one  site.  For 
purposes  of  this  requirement,  a 
household  is  a  family  or  an  individual. 
Two  unrelated  individuals  sharing  a 
two-bedroom  unit  will  be  counted  as 
two  households  in  calculating  the  40- 
household  limit. 

(11)  Sponsors  proposing  group  homes 
for  the  nonelderly  handicapped  are 
reminded  that  if  a  unit  is  to  be  occupied 
by  one  person,  its  size  will  be  limited  by 
the  0-bedroom  square  footage  of  up  to 
449  square  feet,  using  the  0-bedroom  fair 
market  rent  and  0-bedroom  unit  cost 
limits.  If  the  unit  will  be  occupied  by 
two  persons,  the  size  may  be  increased 
to  the  one-bedroom  square  footage  of 
from  450  to  540  square  feet,  using  the 
one-bedroom  fair  market  rent  and  cost 
limits. 

(12)  No  single  Sponsor,  including 
affiliated  entities,  may  sponsor 
Application(s)  in  any  HUD  Region  for 
more  than  300  units. 

(13)  On  September  25, 1985,  a  Final 
Rule  effective  October  30, 1985,  was 
published  in  the  Federal  Register  (50  FR 
38797)  to  allow  section  202  loans  for  the 
acquisition  of  existing  housing  and 
related  facilities,  with  or  without 
moderate  rehabilitation  (hereinafter 
referred  to  as  "acquisition")  for  group 
homes  for  the  nonelderly  handicapped. 

Proposals  Involving  housing  units 
already  owned  and  operated  by  the 
Sponsor  as  group  homes  for  the 
handicapped  at  the  time  Applications 
are  submitted  (ofter  referred  to  as 
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"refinancing")  are  not  eligible  for 
acquisition  or  rehabilitation  under  the 
section  202  program. 

(14)  To  be  responsive  this  Notice. 
Sponsors  must  not  exceed  the  maximum 
numbers  of  units  per  Application 
established  herein,  or  the  number  of 
metropolitan  or  nonmetropolitan  units 
allocated  to  the  Field  Offices. 
Whichever  is  lesser.  Applications 
exceeding  these  limits  will  be  rejected. 

(15)  Deficiency  letters  will  be  issued 
by  the  Field  Officers  and  the  Sponsor 
will  be  allowed  10  calendar  days  from 
the  date  of  the  letter  to  submit  the 
identified  missing  information  or  to 
explain  inconsistencies.  Amendments  or 
corrections  will  not  be  permitted. 
Further,  all  actions  must  have  been 
taken  on  or  before  the  deadline  date  for 
filing  applications. 

(16)  If  the  Sponsor  elects  to  use  a 
housing  consultant,  it  should  be  careful 
to  select  a  consultant  who  is 
knowledgable  about  the  section  202 
program.  Failure  to  meet  program 
requirements  will  be  a  cause  for 
rejection  of  the  application,  whether  or 
not  a  housing  consultant  is  used  by  the 
Sponsor.  Sponsors  may  wish  to  contact 
groups  which  have  used  the  consultant 
under  consideration  in  order  to  make  a 
determination  as  to  the  consultant's 
qualifications. 

(17)  HUD  will  make  contract  authority 
and  budget  authority  under  section  8  of 
the  United  States  Housing  Act  of  1937 
available  for  successful  Sponsors, 
subject  to  the  availability  of  funds.  At 
the  date  of  this  Notice,  a  portion  of  the 
Fiscal  Year  1986  section  8  budget      ^ 
authority  for  section  202  projects  is  j 
subject  to  deferral.  It  is  anticipated, » 
however,  that  adequate  authority  wil  be 
available  when  required.  j 

(18)  A  notice  of  approval  will  be  aent 
to  selected  Sponsors.  / 

(19)  To  be  considered  for  funding  in 
Fiscal  Year  1986.  new  Applications  must 
be  submitted  under  this  Notice  of  Fund 
Availability. 

(20)  24  CFR  885.410(j)  requires  a 
minimum  capital  investment  of  one-half 
of  1  percent  (0.5%)  of  the  total  HUD- 
approved  mortgage  amount,  not  to 
exceed  $10,000.  This  requirement  applies 
to  all  section  202  projects  receiving  Fund 
Reservations  in  Fiscal  Year  1986. 
Section  106(b)  Seed  Money  Loan  Funds, 
under  24  CFR  Part  271.  may  not  be  used 
to  satisfy  the  minimum  capital 
investment  requirement 

(21)  To  the  extent  that  funds  are 
available  to  fund  new  projects  from  the 
Headquarters  Reserve  (which  Reserve 
shall  constitute  no  more  than  15  percent 
of  the  total  section  202  loan  authority 
available  for  Fiscal  Year  1966).  all 
otherwise  approvable  applications 


which  are  not  recommended  for  funding 
by  the  Field  Offices  from  their 
allocations  may  be  considered  for 
Headquarters  funding.  Projects  so 
recommended  must  be  used  for  at  least 
one  of  the  following  purposes  set  forth 
in  section  213(d)(4)  of  the  Housing  and 
Community  Development  Act  of  1974,  as 
amended. 

(A)  Unforeseeable  housing  needs, 
especially  those  brought  on  by  nattiral 
disasters  or  special  relocation 
requirements; 

(B)  Support  for  the  needs  of  the 
handicapped  (only  if  exclusively  for  the 
nonelderly  handicapped); 

(C)  Support  for  minority  enterprise; 

(D)  Lower-income  housing  needs 
described  in  housing  assistance  plans; 

(E)  Provision  of  assisted  housing  as  a 
result  of  settlement  of  litigation; 

(F)  Provision  of  small  research  and 
demonstration  projects;  or 

(G)  Providing  innovative  housing 
programs  or  alternative  methods  for 
meeting  lower-income  housing  needs 
approved  by  the  Secretary. 

Sponsors  are  invited  to  submit  section 
202  applications  in  accordance  with  this 
Notice  and  with  24  CFR  Part  885. 

A  Fmding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969. 42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  General  Counsel. 
Room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
20),  the  information  collection 
requirements  contained  in  these  section 
202  application  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  have  been  assigned 
0MB  control  number  2502-0267. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  tide  and  number  is 
14.157,  Housing  for  the  Elderly  or 
Handicapped. 

Authority:  Section  202,  Housing  Act  of  1959 
(12  U.S.C.  ITOlq).  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  )une  16, 1986. 
Silvio  |.  DeBaitolomeis, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
(FK  Doc.  86-13945  Filed  6-19-66;  8:45  am] 
■LUNQ  COOC  4>1*-2Mi 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

AvaiiabUity  of  Draft  Environmental 
Impact  Statement;  Preliminary 
WRdemesa  Recommendatlona  for  ttte 
Edan  Valley  and  Thatcher  Ridge 
Wildemeea  Study  Areas,  CA;  Put>Hc 
Hearing 

AttENCV:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  and  public 

hearing. 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  Bureau  of  Land 
Management  has  prepared  a  draft 
environmental  impact  statement  on  the 
preliminary  wilderness 
recommendations  for  the  Eden  Valley 
Wilderness  Study  Area  (WSA)  (CA- 
050-214)  and  the  Thatcher  Ridge  WSA 
(CA-050-212)  in  Mendocino  County. 
California. 

Alternatives  analyzed  were:  (1)  All 
Wilderness  and  (2)  No  Wilderness/No 
Action,  which  is  continuation  of  present 
management.  The  preliminary 
recommendation  for  Eden  Valley  is  No 
Wilderness/No  Action;  the  preliminary 
reconmiendaUon  for  Thatcher  Ridge  No 
Wildemess/No  Action. 

DATE  Comments  on  the  draft 
environmental  impact  statement  are 
being  sohcited  from  public  agencies  and 
interested  individuals  and 
organizations.  Written  comments  should 
be  submitted  by  September  19, 1986.  to 
the  Ukiah  District  Manager,  555  Leslie 
Street,  Ukiah,  CA  95482-5599,  in  order  to 
be  considered  in  the  final  impact 
statement.  The  public  hearing  on  the 
adequacy  of  the  EIS  and  on  the 
preliminary  wilderness  recommedations 
is  scheduled;  LuAnn  Motel,  1340  North 
State  Sti^et,  Ukiah.  California,  on  July 
23, 1988,  beginning  at  7:00  p.m. 
ADDRESSES:  Copies  of  the  statement  are 
available  for  review  at  local  libraries, 
and  a  limited  number  of  copies  can  be 
obtained  from  the  District  Office  in 
Ukiah.  the  Areata  Resource  Area  Office, 
1585  I  Street.  Areata.  CA  95521.  the 
California  State  Office.  2800  Cottage 
Way,  Sacramento,  CA  95825,  and  the 
Washington  Office,  18th  and  C  Streets 
NW,  Washington,  DC  20240 

FOR  FURTHER  INFORMATION  CONTACT: 
Earie  G.  Curran.  Wilderness 
Coordinator,  Ukiah  District  Office.  555 
Leslie  Street,  UVuah,  CA  95482-5599. 
telephone  (707)  462-3873. 


Dated:  June  2, 1986. 
Van  W.  Manning. 
District  Manager. 
(PR  Doc.  66-12827  Filed  6-19-86;  8:45  am] 
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(A-21022] 

Plan  Amendment/Public  Land 
Exchange,  Mohave  County,  Arizona 

agency:  Bureau  of  Land  Management; 
Interior. 

action:  Notice  of  Action — Amendment 
of  the  Cerbat  Mountains  Management 
Framework  Plan  (MFP)/Notice  of  Realty 
Action,  Exchange  of  Public  Land  in 
Mohave  County,  Arizona. 

SUMMARY:  Notice  is  hereby  given  that 
the  BLM  has  amended  the  Cerbat 
Mountains  MFP  to  allow  for  the 
disposal/acquisition  of  certain  lands  in 
Mohave  County. 

The  following  described  lands  have 
been  examined  and  through  the  public- 
supported  land  use  planning  process 
have  been  determined  to  be  suitable  for 
exchange  pursuant  to  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716: 

Gila  and  Salt  River  Meridian 

T.  20  N..  R.  21  W., 
Sec.  18,  lots  2  and  3,  SE^NWM.  and 
NEy4SWV4. 
Containing  160.64  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  would  acquire  the 
following  described  land  from  Frank  L. 
Hunt  of  Valentine,  Arizona: 

GiU  and  Salt  River  Meridian 

T.  23  N.,  R.  13  W., 
Sec.  23,  EV4,  EV4WW.  NWV«NWV4, 

NV4swv4Nwy4,  NV4Swy4Swy4Nwy4, 
SEy4Swy4Nwy4,  EV4Nwy4Sw%, 
s%,Nwy4Nwv4Swy4,  swy4Nwy4S 

Wy4.  andSWy4SWy4; 
Sec.  25,  NW.  NWSWV^,  and  NWVtSEy4; 
Sec.  27.  NV4,  SWy4,  ?^y4SEy4,  and 

SV^SEy4: 
Sec.  35,  SV2. 
Containing  1,990.00  acres,  more  or  less. 

The  public  land  to  be  transferred 
would  be  subject  to  the  following  terms 
and  conditions: 

1.  Reservations  to  the  United  States 

(a)  Right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890; 
and  (b)  all  the  oil  and  gas  and  with  it  the 
right  to  prospect  for,  mine,  and  remove 
same. 

2.  Subject  to  (a)  any  restrictions  that 
may  be  imposed  by  Bullhead  City  in 
accordance  with  Chapter  15  of  the 
Bullhead  City  Code  entiUed,  "Flood 
Regulations."  effective  July  1, 1985;  and 

(b)  gas  pipeline  right-of-way  A-4453. 


The  Private  land  to  be  acquired  by  the 
United  States  would  be  subject  to  the 
following  reservation: 

1.  All  minerals  to  the  Santa  Fe  Pacific 
Railroad  as  set  forth  in  Book  65  of 
Deeds,  page  536. 
SUPPLEMENTARY  INFORMATION:  Detailed 

information  concerning  the  exchange 
can  be  obtained  from  the  Area  Manager, 
Kingman  Resource  Area  Office,  2475 
Beverly  Avenue,  Kingman,  Arizona 
86401,  phone  (602)  757-3161. 

Planning  Protest 

Any  party  that  participated  in  the 
plan  amendment  and  is  adversely 
ejected  by  the  amendment  may  protest 
this  action  only  as  it  affects  issues 
submitted  for  the  record  during  the 
planning  process.  The  protest  shall  be  in 
writing  and  filed  with  the  Director 
within  30  days  of  this  notice. 

Exchange  Comments 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
exchange  to  the  District  Manager, 
Phoenix  District  Office.  2015  West  Deer 
Valley  Road.  Phoenix.  Arizona,  85027. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  planning  protests  or  objections 
regarding  the  exchange,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior  and  the  planning  amendment 
will  be  effective. 

Dated:  June  13, 1986. 
Mariyn  V.  |ones. 

District  Manager. 

(PR  Doc.  86-13936  Filed  6-19-66:  8:45  am] 
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Realty  Action,  Sale  of  Public  Land;  NV 

Pub.  L  96-586,  enacted  December  23, 
1980,  authorizes  and  directs  the  sale  of 
certain  public  lands  in  and  around  Las 
Vegas,  Nevada.  The  folUowing 
described  lands  have  been  determined 
to  be  suitable  for  sale  utilizing 
competitive  procedures,  at  not  less  than 
fair  market  value.  The  lands  will  not  be 
offered  for  sale  until  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 


Pwc^Na 

S«W 
No. 

LagildMolplion 

AOM 

•6-2S.    .. 

•e-» 

ee-3o„ 

N-437ta 
H-43717 
N-43718 

T.  »  S..  R.  60  E.. 

M.O.BM. 
SwSona 

N2NW4SW4 

N2NE4SW4 _. 

20.0 
20.0 

aoA 

PwortNo. 

Sariil 
No. 

ACTM 

86-31 

N-43710 

Sw)nn28 

10.0 

86-32 - 

N-43720 

9f*Hft        

40jO 

86-33 

N-43721 

SW4NE4 

40j0 

T  21  S.,  R.  61  t. 

M.O.B.M. 

Sacwm  17 

86-06 

H-taieaa 

W2NE4NE4NE4 

SA 

T  21  S.  R.  61  e. 

M.oa.M. 

Sacion31 

„_ 

86-18 

N-43706 

Lots  21.  27.  28 

7.86 

86-20  ...„ 

N-43707 

Lo«».       ..    _     .  „ 

2.62 

86-21 

N-4370e 

Lot  36 

2.62 

86-22 _   

N-43709 

Lot  36 

2.62 

88-23 

N-43710 

W2NW4NE4NW4 

SO 

86-24  ..„    . 

N-43711 

W2SW4NE4MM4 

T.  21  S..  R.  62  E, 

M.O.BJII. 
Sec8an19 

SO 

MMW  

N-4371S 

N2NW4NE4SW4 

so 

ToM  Krw 

18S72 

These  parcels,  situated  in  the  Las 
Vegas  Valley,  have  potential  for  urban- 
suburban,  commercial  and  industrial 
development.  Transfer  of  this  land  from 
Federal  ownership  will  facilitate  local 
land  use  planning  and  enhance  its 
compatibiUty  with  adjoining  private 
land  uses.  All  or  portions  of  the  subject 
land  herein  described  will  be  offered  for 
sale  initially  at  a  public  auction  in  Las 
Vegas  sometime  in  September  of  1986. 
The  parcels  not  sold  through  the  initial 
auction  may  be  offered  using  procedures 
to  be  outlined  at  a  later  date  by  the 
Bureau  of  Land  Management's  Las 
Vegas  District  Oflice. 

Conveyance  of  the  available  mineral 
interests  will  occur  simultaneously  with 
the  sale  of  the  land.  The  mineral 
interests  being  offered  for  conveyance 
have  no  known  mineral  value.  A  bid  will 
constitute  an  apphcation  for  conveyance 
of  those  mineral  interests  offered  on  the 
parcel.  The  declared  high  bidder  will  be 
required  to  deposit  one-fifth  of  the  full 
bid  price  and  a  $50.00  nonretumable 
filing  fee  for  conveyance  of  the  mineral 
interests  immediately  at  the  sale.  Failure 
to  depsoit  these  sums  will  result  in 
disqualification  as  the  high  bidder.  The 
authorized  o^icer  shall  then  determine 
whether  to  accept  the  next  highest  bid, 
withdraw  the  lands  from  market,  or 
reoffer  them  at  a  later  date. 

General  terms  and  conditions  of  the 
sale  are: 

1.  The  land  will  be  sold  subject  to  all 
valid  existing  rights  such  as  power 
transmission  and  telephone  line 
easements  and  federally  issued  oil  and 
gas  leases. 

2.  The  land  will  be  sold  subject  to 
reservation  for  streets,  roads,  fiood 
control  and  public  utilities,  both  existing 
and  proposed,  in  accordance  with  Clark 
County  and  City  of  Las  Vegas  plans. 
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3.  All  land  that  is  sold  will  be  subject 
to  applicable  Clark  County  and  City  of 
Las  Vegas  ordinances. 

4.  Any  development  and  proposed 
development  of  a  parcel  affected  by  the 
100-year  flood  plain  shall  be  subject  to 
review  and  regulations  by  Clark  County 
Department  of  Public  Works.  Flood 
Control  Division  for  flood  control  and 
storm  wafer  management. 

5.  The  United  States  shall  reserve  to 
itself  all  oil  and  gas.  sodium  and 
potassium  leaseable  mineral  deposits  on 
all  parcels  being  offered;  additionally, 
all  geothermal  leaseable  mineral 
deposits  on  those  parcels  in  T.  21  S..  R. 
61  and  62  E.;  and  all  sand  and  gravel 
mineral  deposits  for  those  parcels  in  T. 
21  S.,  R.  60  E.;  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document,  is 
available  for  review  at  the  Las  Vegas 
District  Office,  4765  Vegas  Drive,  P.O. 
Box  26569.  Las  Vegas,  NV  89126. 

6.  The  United  States  reserves  to  itself 
a  right-of-way  for  ditches  and  canals. 
Act  of  August  30, 1890.  26  Stat.  391:  43 
U.S.C.  945. 

Adjoining  landowners  have  no 
preference  rights.  Only  U.S.  Citizens  and 
legally  chartered  U.S.  Corporations  are 
eligible  to  purchase  these  lands.  Specific 
information  regarding  the  time  and  site 
of  the  auction,  and  sale  procedures  will 
be  published  in  a  sale  brochure  and 
made  available  to  the  public  prior  to  the 
sale.  The  Bureau  of  Land  Management 
may  accept  or  reject  any  and  all  offers, 
or  withdraw  any  lands  or  interest  in 
land  from  sale  if.  in  the  opinion  of  the 
authorized  officer,  consummation  of  the 
sale  would  not  be  fully  consistent  with 
FLPMA  or  other  applicable  laws. 
,  Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  the  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
P.O.  Box  26569,  Las  Vegas,  Nevada 
89126.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 


Dated:  June  10. 1986. 
B«nF.  CoUins, 
District  Manager. 
(FR  Doc.  86-14001  Filed  6-19-88;  8:45  am) 
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Dated:  June  16. 1986. 
C  Dale  Duvall, 
Commissioner. 
(FR.  Doc.  86-13934  Filed  6-19-fl6;  8:45  am) 
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Bureau  of  Reclamation 

(INT-DEIS  M-29I 

Newlands  Project  Proposed  Operating 
Criteria  and  Procedures,  Nevada 

AQENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  hearings  on 

draft  environmental  impact  statement. 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  the  Bureau  of 
Reclamation.  Department  of  the  Interior, 
has  prepared  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the 
Newlands  Project  Proposed  Operating 
Criteria  and  Procedures  (OCAP).  The 
DEIS  assesses  the  long-term  impacts  of 
the  Newlands  Project  OCAP.  A  notice  of 
availability  of  the  DEIS  was  published 
in  the  Federal  Register  on  June  16. 1986. 

Public  meetings  will  be  held  as 
follows: 

DATE  July  8. 1988.  7:00  p.m. 
ADDRESS:  Reno-Sparks  Convention 
Center.  North  Meeting  Room  B-19.  4590 
South  Virginia  Street.  Reno.  Nevada 
89502. 

DATE:  July  9. 1986.  7:00  p.m. 
ADDRESS:  Fallon  Community 
Convention  Center.  Oasis  Room.  100 
Campus  Way.  Fallon.  Nevada  89406. 
Individuals  and  representatives  of 
interested  organizations  will  have  an 
opportunity  to  make  oral  presentations 
en  the  DEIS  at  the  hearings.  Those 
persons  intending  to  testify  should  limit 
their  presentations  to  10  minutes. 

For  those  individuals  who  wish  to 
supplement  their  oral  presentations  with 
written  comments,  the  hearing  record 
will  remain  open  imtil  July  16. 1986.  for 
receipt  of  written  comments.  Comments 
should  be  sent  to  the  Regional  Director. 
Bureau  of  Reclamation,  Mid-Pacific 
Region.  Attention:  Code  410,  2800 
Cottage  Way,  Sacramento.  California 
95825-1898.  Comments  may  also  be 
summarized  in  writing  and  filed  with  the 
presiding  officer  at  each  hearing.  A  sign- 
up sheet  will  be  provided  at  the 
hearings. 

FOR  FURTHER  INFORMATION:  Mr.  Joel 
Vemer,  Environmental  Specialist.  Mid- 
Pacific  Region,  Bureau  of  Reclamation. 
2800  Cottage  Way,  Sacramento. 
California  95825-1898.  telephone  (916) 
978-5049. 


National  Park  Service 

Overmountain  Victory  National 
Historic  Trail  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Commission 
Act  that  a  meeting  of  the  Overmountain 
Victory  National  Historic  Trail  Advisory 
Council  will  be  held  at  10:30  a.m.  on 
Tuesday.  July  15. 1986,  at  the  old  Pisgah 
Lodge  on  the  Blue  Ridge  Parkway 
(milepost  408.6). 

The  purpose  of  the  Overmountain 
Victory  National  Historic  Trail  Advisory 
Council  is  to  consult  and  advise  with  the 
Secretary  of  the  Interior  on  all  matters 
of  planning,  management  and  trail 
development  of  the  Overmountain 
Victory  National  Historic  Trail.  The 
agenda  will  include  a  discussion  of  the 
progress  on  implementing  the 
Comprehensive  Management  Plan,  and 
the  signing  program. 

The  members  of  the  Advisory  Council 
are  as  follows: 
Mr.  Frank  Robinson.  Chairman, 

Elizabethton,  Tennessee 
Mr.  Roy  A.  Taylor.  Black  Mountain, 

North  Carolina 
Mr.  Walter  H.  Schrader.  Columbia. 

South  Carolina 
Mr.  Dennis  Kline.  Rogersville. 

Tennessee 
Mrs.  Jean  Hawkins,  Hilton  Head.  South 

Carolina 
Mr.  David  O.  Thomas.  Abingdon. 

Virginia 
Mr.  Fred  L.  Burgin.  Jr..  Rutherfordton. 

North  Carolina 
Mr.  Hugh  Atkins.  Spartanburg.  South 

Carolina 
Mr.  David  Lloyd  Thomas.  Greenville. 

South  Carolina 
Mr.  Hubert  Hendrix.  Spartanburg.  South 

Carolina 
Mr.  Jack  D.  Stansbury.  Hampton, 

Tennessee 
Dr.  J.  N.  Lipscomb.  Gaffney.  South 

Carolina 
Mrs.  Grace  Vance.  Plumtree.  North 

Carolina 
Mr.  George  Olson.  Asheville.  North 

Carolina 
Mr.  Andrew  Duncan.  Jr..  Wilkesboro. 

North  Carolina 
Mr.  Terry  Chilcoat.  Norris.  Tennessee 

The  meeting  will  be  open  to  the 
public:  however,  facilities  and  space  for 
accommodatmg  members  of  the  public 


are  limited.  Any  member  of  the  public 
may  file  with  the  council  a  written 
statement  concerning  the  matters  to  be 
discussed. 

Persons  wishing  further  information 
concerning  the  meeting  or  who  wish  to 
submit  written  statements  may  contact 
Paul  Swartz,  Chief.  Planning  and 
Compliance  Division.  National  Park 
Service.  Southeast  Region.  75  Spring 
Street.  S.W..  Atlanta.  Georgia  30303. 
Telephone  404/331-5465.  Minutes  of  the 
meeting  will  be  available  for  public 
inspection  at  the  above  address 
approximately  4  weeks  after  the 
meeting. 

Dated:  |une  11. 1988 
W.  Thomas  Brown. 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc.  86-14000  Filed  6-19-86:  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

(InvMtlgattons  Nos.  303-TA-17  and  18. 
701-TA-275  throught  278,  and  731-TA-327 
tttrough  334  (Praliminary)] 

Certain  Fresh  Cut  Flowers  from 
Canada,  ChNe,  CokNnt>la,  Costa  Rica, 
Ecuador,  Israel,  Kenya,  Mexico,  the 
Netherlands,  and  Peru 

Correction 

In  FR  Doc.  88-12862  beginning  on  page 
20716.  in  the  issue  of  Friday.  June  6, 
1986,  make  the  following  corrections: 

On  page  20717,  first  column,  the  fourth 
line  of  footnote  8  is  corrected  to  read 
"standard  chrysanthemums,  pompom 
chrysanthemums,  alstroemeria. 
gerbera". 

BILUNQOOOC  1«eS»l  II 


INTERSTATE  COMMERCE 
COMMISSION 

[Flfwnce  Dociwt  Na  30642] 

Copper  Basin  Railway,  Inc.;  Exemption; 
Acquisition  and  Operation;  Southern 
Pacific  Transportation  Co.  and 
Kennecott,  Inc. 

Copper  Basin  Railway.  Inc.,  (CBR)  has 
filed  a  notice  of  exemption  to  acquire 
from  the  Southern  Padfic 
Transportation  Company  and  operate  a 
line  of  railroad  between  Magma  and 
Winkelman.  AZ.  CBR  alto  will  acquire 
from  Kennecott  Inc..  two  private  spur 
lines  '  between  Ray  and  Ray  Junction 


•  It  canno)  ht  d^termnied  from  the  noth*  filed  by 
CBR  whether  the  line*  it  hai  detitnated  •■  apur 
line*  are  uuleed  apur  line*,  aad  ihtta  whether  40 
II S C  innn?  would  apply  k)  exeiTtpt  the  acquiMttoo 


and  Hayden  Junction.  The  involved 
trackage  extends  a  total  distance  of 
approximately  70  miles,  in  Pinal  and 
Gila  Counties,  AZ.  Comments  must  be 
filed  with  the  Commission  and  served 
on:  Kelvin  J.  Dowd,  1224  Seventeenth 
Street  NW..  Washington.  DC  20036, 
Phone:  (202)  347-7170. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  105G5(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  lune  9, 1986. 

By  the  Commission,  Richard  S.  Lewis, 
Acting  Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Acting  Secretary. 
[FR  Doc.  86-13956  Filed  6-19-86;  8:45  am] 

BIUJNG  CODE  70W-01-M 


[Rnanc*  Dodcet  Na  30841] 

Port  of  Beaumont  Navigation  District; 
Lease  and  Operation;  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Co.  and 
Southern  Pacific  Transportation  Co. 

The  Port  of  Beaumont  Navigation 
District  (Port),  of  Jefferson  County.  TX. 
has  filed  a  notice  of  exemption  to  lease 
and  operate  certain  railroad  trackage  in 
Beaumont,  TX,  that  is  jointly  owned  by 
The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  (Santa  Fe)  and 
Southern  Pacific  Transportation 
Company.  The  trackage  involved,  which 
is  not  identified  by  mileposts,  extends 
approximately  1.5  miles  along  the 
waterfront  of  Brakes  Bayou  and  the 
Neches  River  in  Beaumont  from  the 
headblock  of  Santa  Fe  Track  77,  north  of 
Magazine  Street,  to  a  junction  vnth  Port- 
owned  trackage  near  the  east  line  of 
Orleans  Street  at  Blanchette  Street, 
including  both  the  "High  Line"  and  the 
"Low  Line"  between  these  points.  Any 
comments  must  be  filed  with  the 
Commission  and  served  on  B.G. 
Masters,  Executive  Managing  Director, 
P.O.  Drawer  2297,  Beaumont,  TX  77704. 

The  notice  is  filed  under  40  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  June  la  1986. 


and  operatkiaa  of  thoae  linea.  Meverthelaaa.  in  order 
to  avoid  delayii^  the  transaction  thi*  notice  ivill 
include  thoae  line* 


By  the  Commission.  Richard  Lewis.  Acting 
Director.  OfTice  of  Proceedings. 

NoreU  R.  McGee. 

Acting  Secretary. 

[FR  Doc.  86-13957  Filed  6-19-86;  8:45  am) 

nUJNO  CODE  7t)3$-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  86-2] 

Hearing;  Apotheca,  Inc.  Phoenix, 
Arizona 

Notice  is  hereby  given  that  on 
December  5. 1985,  the  Drug  Enforcement 
Administration,  Department  of  justice, 
issued  to  Apotheca,  Inc..  an  Order  To 
Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
deny  the  application,  executed  on  May 
20, 1985.  for  renewal  of  its  registration 
(PA0021179)  as  a  distributor  of 
controlled  substances  under  21  U.S.C. 
823(e). 

Thirty  days  having  elapsed  since  the 
said  Order  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
9:30  a.m.  on  Tuesday.  July  8. 1988.  in 
Courtroom  No.  3.  U.S.  District  Court.  230 
North  First  Avenue,  Phoenix.  Arizona. 

Dated:  June  16, 1966. 
|ohn  C.  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  86-14004  Filed  6-19-86;  8:45  am) 
BIUINOCOOE  4410-0»-«l 


Hearing;  George  Forest  Landman,  0.0. 
San  Marcos,  Calif  omia 

(Docket  No.  86-38] 

Notice  is  hereby  given  that  on  April 
24. 1985,  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  George  Forest  Landman.  D.O.. 
an  Order  To  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  deny  his  application, 
executed  on  January  15. 1986.  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f). 

Thirty  days  having  elapsed  since  the 
said  Older  To  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administratioa 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
9:30  a.m.  on  Wednesday,  July  9, 1986,  in 
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Courtroom  No.  3.  U.S.  District  Court,  230 
North  First  Avenue,  Phoenix,  Arizona. 

Dated:  June  16, 1986. 
lohn  C  Lawn. 

Administrator.  Drug  Enforcement 
A  dministration. 
|FR  Doc.  88-14005  Filed  6-19-86;  8:45  am) 

BHXINQ  CODE  4410-4S-M 


Robert  J.  Barnes,  M.O^  Revocation  of 
Registration 

On  October  15. 1985,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Robert  J.  Barnes,  M.D., 
of  P.O.  Box  235,  Port  Sulphur,  Louisiana 
70083.  The  Order  to  Show  Cause  sought 
to  revoke  the  DEA  practitioner 
Certificate  of  Registration,  AB2399360. 
previously  issued  to  Dr.  Barnes.  The 
statutory  predicate  for  the  Order  to 
Show  Cause  was  that  Dr.  Barnes  was  no 
longer  licensed  by  the  Louisiana  State 
Board  of  Medical  Examiners  to  practice 
medicine  in  the  State  of  Louisiana, 
thereby  terminating  his  authority  to 
handle  controlled  substances  in  that 
State. 

Dr.  Barnes  waived  his  opportunity  for 
a  hearing  in  a  letter  dated  November  4, 
1985.  Instead,  he  submitted  a  written 
statement  explaining  his  position  in  the 
matter.  Based  on  Dr.  Barnes'  letter,  the 
Administrator  concludes  that  he  has 
waived  his  opportunity  for  a  hearing.  21 
CFR  1301.54(c).  Therefore,  the 
Administrator  issues  this  final  order 
taking  into  consideration  the 
information  contained  in  the 
investigation  file  and  the  information 
included  in  Dr.  Barnes"  letter. 

The  Administrator  finds  that  on  April 
11, 1985,  the  Louisiana  State  Board  of 
Medical  Examiners  revoked  Dr.  Barnes' 
license  to  practice  medicine  in  the  State 
of  Louisiana  in  an  order  which  became 
effective  as  of  May  1, 1985.  In  his 
response  to  the  Order  to  Show  Cause, 
Dr.  Barnes  did  not  deny  that  the  Board 
had  revoked  his  medical  license. 
Instead,  Dr.  Barnes  attempted  to  explain 
that  the  Board  had  made  its  decision 
based  on  incorrect  information.  He  also 
indicated  that  on  December  13, 1985.  the 
Board  was  to  hold  a  later  hearing  to 
allow  him  to  present  further  evidence  in 
the  license  revocation  matter. 

Following  this  later  hearing,  the  Board 
refused  to  reinstate  Dr.  Barnes'  medical 
license.  Consequently,  Dr.  Barnes  is 
without  State  authority  to  handle 
controlled  substances.  The 
Administrator  has  consistently  held  that 
when  a  DEA  registrant  is  not  authorized 
to  handle  controlled  substances  in  the 
State  in  which  he  operates,  DEA  is 


without  lawful  authority  to  maintain  his 
registration.  See  Avner  Kauffman.  M.D., 
Docket  No.  85-8,  50  FR  34208  (1985), 
Kenneth  K.  Birchard.  M.D..  48  FR  33778 
(1983).  and  Thomas  E.  Woodson.  D.O.. 
Docket  No.  81-4,  47  FR  1353  (1982). 
Therefore,  since  Dr.  Barnes  is  no  longer 
authorized  to  handle  controlled 
substances  in  Louisiana,  the 
Administrator  cannot  maintain  his 
registration  in  that  State. 

The  Administrator  is  not  persuaded 
by  Dr.  Barnes'  statement  that  the  Board 
based  the  revocation  of  his  license  on 
incorrect  information.  The 
Administrator  cannot  consider 
questions  concerning  the  propriety  of  a 
professional  licensing  board's  rationale 
for  revoking  a  registrant's  professional 
license.  Once  a  registrant's  State  license 
is  revoked,  regardless  of  the  basis  for 
the  revocation,  the  Administrator  must 
revoke  the  registrant's  DEA  registration. 

In  this  situation,  although  the 
Louisiana  State  Board  of  Medical 
Examiners  revoked  Dr.  Barnes'  license 
to  practice  medicine  in  the  State  of 
Louisiana,  it  granted  him  an  institutional 
temporary  permit.  This  permit  allows 
Dr.  Barnes  the  privilege  of  practicing 
medicine  only  within  the  bounds  of  the 
Louisiana  State  Penitentiary.  This 
permit  also  restricts  Dr.  Barnes' 
handling  of  controlled  substances  to  the 
confines  of  the  penitentiary.  To  comply 
with  the  Board's  grant  of  the 
institutional  temporary  permit  to  Dr. 
Barnes,  the  Administrator  will  waive  the 
restrictions  imposed  upon  the 
penitentiary  by  21  CFR  1301.78(a).  Under 
21  CFR  1301.76(a),  the  penitentiary 
would  be  barred  from  employing  Dr. 
Barnes,  a  person  who  has  had  a  DEA 
registration  revoked,  suspended  or 
denied.  Since  the  Louisiana  Board  has 
allowed  Dr.  Barnes  to  continue  a  very 
limited  practice  in  the  penitentiary,  the 
Administrator  will  grant  a  waiver 
allowing  the  institution  to  continue  to 
employ  him.  despite  the  revocation  of 
his  registration.  Such  waiver  shall  only 
apply  to  the  penitentiary's  employment 
of  Dr.  Barnes.  This  waiver  shall 
terminate  in  the  event  that  the 
institutional  temporary  permit 
previously  issued  to  Dr.  Barnes  is 
revoked,  denied,  suspended,  or 
otherwise  terminated. 

Having  concluded  that  there  is  a 
lawful  basis  for  revoking  Dr.  Barnes' 
DEA  Certificate  of  Registration,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  Title  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b), 
hereby  orders  that  DEA  Certificate  of 
Registration.  AB2399360,  previously 
issued  to  Robert  J.  Barnes.  M.D..  be  and 
hereby  is,  revoked.  It  is  also  ordered 


that  the  Louisiana  State  Penitentiary  be 
granted  a  waiver  of  the  limitations 
imposed  under  21  CFR  1301.76(a),  with 
respect  to  the  employment  of  Dr.  Barnes. 
Such  waiver  shall  only  remain  in  force 
so  long  as  Dr.  Barnes  retains  a  valid 
institutional  temporary  permit  issued  by 
the  Louisiana  State  Board  of  Medical 
Examiners. 
This  order  is  effective  July  21. 1986. 

Dated:  June  16. 1988. 
John  C.  Lawn. 
Administrator. 
(FR  Doc  88-14008  Filed  6-19-86:  8:45  am] 

BOUNQ  COOC  4410-0»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recorditeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,. in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  to  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 
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An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor 
200  Constitution  Avenue  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer,  Nancy  Wentzler.  telephone 
(202)  395-6880,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
Washington,  DC  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  and  Training 

Administration 
ES  203,  Characteristics  of  the  Insured 

Unemployed 
1205-0009:  ES  203 
Quarterly 

State  or  local  governments 
53  respondents;  106  burden  hours:  1 

form. 

This  report  is  the  only  source  of 
current,  consistent,  uniform, 
demographic  information  on  the  UI 
claimant  population.  The  age.  sex,  race/ 
ethnic,  industry  and  occupation 
variables  identify  important  claimant 
cohorts  for  legislative,  economic,  and 
social  planning  purposes  and  evaluation 
of  the  UI  program  on  the  Federal  and 
State  levels. 

Revision 

Employment  and  Training 

Administration 
Standard  Job  Corps  Center  RFP  and 

Related  Contractor 
Information  Gathering 
1205-0219 
On  occasion:  weekly;  monthly: 

quarterly:  semi-annually;  annually 
State  or  local  governments:  businesses 

or  other  for-profit;  Federal  agencies  or 

employees;  non-profit  institutions; 

small  business  or  organizations 
93  respondents;  136.150  burden  hours;  27 

forms. 

This  submission  seeks  continued 
approval  for  the  standard  Request  for 
Proposal  (RFP)  to  be  completed  by 
prospective  contractors  for  competitive 
procurement  for  the  operation  of  a  Job 
Corps  Center  and  the  Federal 


paperwork  requirements  for  contract 
operations  of  such  centers.  Changes 
include  the  reduction  in  the  number  of 
RFP's  and  revisions  to  the  ETA  Form  6- 
40. 

Reinstatement 

Occupational  Safety  and  Health 

Administration 
Air  Quality  Record 
1218-0067;  OSHA  233 
On  occasion 
Businesses  or  other  for-profit;  small 

businesses  or  organizations  187.500 

responses:  46.876  hours:  no  forms. 

Underground  construction  employers 
are  required  to  keep  a  record  of  air 
quality  test  results  in  order  to  identify 
decreasing  oxygen  levels  or  potentially 
hazardous  concentrations  of  air 
contaminants  in  time  to  take  corrective 
action  prior  to  the  attainment  of 
hazardous  conditions. 

Signed  at  Washington.  DC,  this  10th  day  of 
June  1988. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 
(FR  Doc.  86-14030  Filed  6-19-86:  8:45  am] 

BIUJNQ  CODE  4S10-30-M 


Employment  and  Training 
Administration 

(TA-W-16.987] 

Baldwin  Sportswear,  Bayslde,  NY; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  23, 1985  in 
response  to  a  worker  petition  received 
on  October  9, 1985  which  was  filed  by 
the  International  Ladies'  Garment 
Workers  Union  on  behalf  of  workers  at 
Baldwin  Sportswear.  Bayside.  New 
York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose:  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC.  this  11th  day  of 
|une  1988. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  86-14030  Filed  6-1»-86:  8:45  am] 

BILUNO  COOC  4S10-«Mi 


Lat>or  Surplus  Area  Classifications 
Under  Executive  Orders  12073  and 
10582;  Additions  to  Annual  Ust  of 
Labor  Surplus  Areas 

AQCNCV:  Employment  and  Training 
Administration,  Labor. 


action:  Notice. 


date:  The  additions  to  the  annual  list 
are  effective  on  June  1, 1986. 

summary:  The  purpose  of  this  notice  is 
to  announce  additions  to  the  annual  list 
of  labor  surplus  areas. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  J.  McGarrity,  Labor  Economist, 
601  D  Street  NW.,  Attention:  TEESS, 
Washington,  DC  20213.  Telephone:  202- 
376-6191. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12073  requires 
executive  agencies  to  emphasize 
procurement  set-asides  in  labor  surplus 
areas.  The  Secretary  of  Labor  is 
responsible  under  that  Order  for 
classifying  and  designating  areas  as 
labor  surplus  areas. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12280.  Federal 
Procurement  Regulations  Temporary 
Regulation  57  (41  CFR  Chapter  1. 
Appendix),  issued  by  the  General 
Ser\'ices  Administration  on  January  15, 
1981.  (46  FR  3519).  implements  Executive 
Order  12260.  Executive  agencies  should 
refer  to  Temporary  Regulation  57  in 
procurements  involving  foreign 
businesses  or  products  in  order  to 
assess  its  impact  on  the  particular 
procurements. 

The  Department  of  Labor  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  Part 
654.  Subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of 
Labor  to  classify  jurisdictions  as  labor 
surplus  areas  pursuant  to  the  criteria 
specified  in  the  regulations  and  to 
publish  annually  a  list  of  labor  surplus 
areas.  Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  published 
the  annual  list  of  labor  surplus  areas  on 
October  11. 1985  (50  FR  41606). 

Subpart  B  of  Part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  Subpart  A.  Thus,  labor 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  under  Executive  Order 
10582. 

The  areas  described  below  have  been 
classified  by  the  Assistant  Secretary  of 
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Labor  as  labor  surplus  areas  pursuant  to 
20  CFR  654.5(a)  (48  PR  15615  April  12. 
1983)  and  are  added  to  the  annual  list  of 
labor  surplus  areas,  effective  June  1. 
1986. 

The  following  additions  to  the  annual 
list  of  labor  surplus  areas  are  published 
for  the  use  of  all  Federal  agencies  in 
directing  procurement  activities  and 
locating  new  plants  or  facilities. 

Signed  al  Washington.  DC.  on  |une  4. 1986. 
Roger  D.  Semetad. 
Assistant  Secretary  of  Labor. 

Additions  to  the  Annual  List  of  Labor 
Surplus  Areas 

June  1. 1988. 


Labor  suqAis  WM 


Lamarm. 
Stwaveport  Gay-. 


Balance  o*  CaddD  Partsh- 


CM 


Slaai^Drt   cay   K 
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summary:  This  document  contains 
proposed  procedures  by  which  the 
Department  of  Labor  (DOL)  will 
designate  grantees  for  Indian  and  Native 
American  Employment  and  Training 
Programs  under  the  Job  Training 
Partnership  Act  UTPA).  The  next  cycle 
of  such  designation  actions  will  cover 
JTPA  Program  Years  1987  and  1988  (July 
1. 1987.  through  June  3a  1989).  This 
notice  provides  necessary  information 
to  prospective  grant  applicants  to  enable 
them  to  submit  appropriate  requests  for 
designation. 

DATE:  The  public  is  invited  to  submit 
written  comments  on  the  proposed 
procedures.  Such  written  comments 
must  be  received  on  or  before  July  21, 
1986. 

address:  Send  written  comments  to: 
Assistant  Secretary  for  Employment  and 
Training,  Employment  and  Training 
Administration.  601  D  Street  NW., 
Washington.  DC  20213;  Attention:  Paul 
A.  Mayrand,  Director.  Office  of  Special 
Targeted  Programs  (OSTP). 
FON  FURTMEII  INFORMATION  CONTACT: 
Mr.  Herbert  Fellman.  Chief,  Division  of 
Indian  and  Native  American  Programs. 
Telephone:  202-376-7053. 


SUP(>tEMENTARY  INFORMATION:  Final 
designation  procedures  for  Indian  and 
Native  American  Employment  and 
Training  Programs  under  the  Job 
Training  Partnership  Act  (JTPA)  were 
published  in  the  Federal  Register  on 
October  23. 1984;  49  FR  42559.  Having 
gained  the  experience  of  implementing 
these  procedures  for  the  Program  Year 
1985  and  1986  cycle,  the  Department  of 
Labor  (DOL)  has  identified  several  areas 
of  concern  that  require  clarification.  The 
intent  of  this  notice  is  to  proprose  such 
clarifications  in  order  to  improve  the 
process  for  the  next  designation  cycle. 
The  major  procedural  clarifications 
are  summarized  as  follows: 

A  new  Advance  Notice  of  Intent  form 
has  been  developed  to  capture  more 
effectively  information  on  geographic 
service  area  requests  and  other 
designation  information,  the  Standard 
Form  424  will  no  longer  be  utilized  for 
the  Advance  Notice  of  Intent  process, 
and  information  provided  in  the 
Advance  Notice  of  Intent  will  not  be 
considered  as  a  final  submittal. 
The  preferential  hierachy  for 
determining  designations  has  been 
clarified.  The  second  category  in  the 
hierarchy  has  now  been  broadened  to 
include  incumbent  Native  American- 
controlled  community-based 
organizations  with  significant  local 
Native  American-community  support  for 
their  existing  DOL  service  area  and  all 
non-incumbent  Native  American- 
controlled  organizations  that  are 
challenging  such  incumbents,  or  seeking 
to  serve  areas  for  which  the  incumbent 
is  not  reapplying.  Competititon  would  be 
permitted  only  when  such  a  non- 
incumbent  could  demonstrate  in  its 
application,  by  verifiable  information, 
that  it  is  potentially  significantly 
superior  overall  to  the  incumbent.  As  a 
result  of  this  merger,  the  perferential 
hierarchy  would  be  reduced  to  four 
categories  instead  of  the  former  five. 

The  criteria  to  be  utilized  in 
ascertaining  the  potential  for  significant 
superiority  overall  have  been  clarified. 
In  addition,  the  definition  of  community 
support  has  been  expanded. 

Guidance  to  current  grantees,  relative 
to  the  Standard  Form  424  only  option 
described  at  20  CFR  632.11(c).  has  been 
strengthened.  Current  grantees,  other 
than  tribes,  bands,  or  groups  (including 
Alaskan  Native  entities)  applying  for 
their  existing  service  areas  are  strongly 
urged  to  consider  submitting  a  complete 
final  Notice  of  Intent  even  if  their 
service  area  request  has  not  changed. 
The  submission  of  a  complete  final 
Notice  of  Intent  protects  an  incumbent  if 
unanticipated  competition  should  occur. 


Addresses  and  telephone  numbers 
identified  in  these  proposed  procedures 
will  change  in  the  final  publication 
because  of  a  planned  move  of 
Employment  and  Training 
Administration  personnel  to  the  Frances 
Perkins  Building. 
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Section  401  of  the  Job  Training 
Partnership  Act  (JTPA)  authorizes 
programs  to  serve  the  job  training  needs 
of  Indians  and  Native  Americans. 

Requirements  for  these  programs  are 
set  forth  in  the  JTPA  and  in  the 
regulations  at  20  CFR  Part  632.  Pursuant 
to  these  requirements.  DOL,  through 
published  procedures,  selects  entities  for 
fijnding  under  JTPA  section  401,  and 
designates  such  entities  as  Native 
American  Grantees,  contingent  on  aU 
other  grant  award  requirements  being 
met.  This  notice  describes  how  DOL 
plans  to  make  such  designation 
decisions,  pursuant  to  the  regulations  at 
20  CFR  Part  632.  It  provides  necessary 
information  to  prospective  grant 
applicants  to  enable  them  to  submit 
appropriate  requests  for  designation. 

The  process  described  in  this  notice  is 
supported  directly  by  the  regulations  at 
20  CFR  Part  632.  This  notice  does  not 
involve  additional  requirements  but 
simply  describes,  for  all  eligible 
organizations'  benefit,  the  procedures 
which  will  be  followed  in  making 
designation  decisions. 

The  amount  of  JTPA  section  401  funds 
to  be  awarded  to  designated  Native 
American  grantees  is  determined  under 
procedures  described  at  20  CFR  632.171 
and  not  through  this  designation 
process.  The  specific  organization 
eligibility  and  application  requirements 
for  designation  are  contained  at  20  CFR 
632.10  and  632.11.  Any  organization 
interested  in  being  designated  as  a 
Native  American  grantee  must  be  aware 
of  and  comply  with  these  requirements. 

I.  General  Designation  Principles 

The  following  general  principles, 
based  on  the  JTPA  and  appUcable 
regulations,  are  intrinsic  to  the 
designation  process: 


(1)  All  apphcants  for  designation  must 
comply  with  the  requirements  found  at 
20  CFR  Part  632  regardless  of  their 
apparent  standing  in  the  preferential 
hierarchy.  The  basic  eligibility, 
application  and  designation 
requirements  are  found  in  Subpart  B  of 
those  regulations. 

(2)  The  nature  of  this  program  is  such 
that  Indians  and  Native  Americans  in  an 
area  are  entitled  to  the  program  and  that 
they  are  best  served  either  by  a 
responsible  organization  directly 
representing  them  or  by  one  of  their  own 
choosing.  JTPA  and  the  governing 
regulations  give  clear  preference  to 
Native  American-controlled 
organizations.  That  preference  is  the 
basis  for  the  steps  which  will  be 
followed  in  designating  grantees. 

(3)  A  State  or  federally  recognized 
tribe,  band,  or  group  on  its  reservation  is 
given  absolute  preference  over  any 
other  organization  so  long  as  it  has  the 
capability  to  administer  the  program 
and  meets  all  regulatory  requirements. 

This  preference  applies  only  to  the 
area  within  the  reservation  boundaries. 
A  reservation  organization  which  may 
have  its  service  area  given  to  another 
qualified  organization  for  reasons 
specified  in  the  regulations  will  be  given 
an  opportunity  in  the  future  to 
reestablish  itself  as  the  designated 
grantee,  should  it  so  desire. 

In  the  event  that  such  a  tribe,  band,  or 
group  (including  an  Alaskan  Native 
entity)  is  not  designated  to  serve  such 
groups,  the  DOL  will  consult  with  the 
governing  body  of  such  entities  as 
provided  at  20  CFR  632.10(e).  Such 
consultation  may  be  accomplished  in 
writing,  in  person  or  by  telephone,  as 
time  and  circumstances  permit. 

(4)  In  designating  Native  American 
grantees  for  off-reservation  areas,  the 
DOL  will  provide  preference  to  Indian 
and  Native  American-controlled 
organizations  as  described  in  20  CFR 
632.10(f)  and  as  further  clarified  in  this 
notice. 

(5)  Special  employment  and  training 
services  for  Indian  and  Native  American 
people  have  been  provided  through  an 
established  service  delivery  network  for 
the  past  twelve  years  under  the 
authority  of  JTPA  section  401  and 
section  302  of  the  expired 
Comprehensive  Employment  and 
Training  Act  (CETA).  The  DOL  intends 
to  exercise  its  designation  authority  in  a 
way  that  will  preserve  the  continuity  of 
such  services  and  will  prevent  the  undue 
fragmentation  of  existing  service  areas. 
Consistent  with  present  regulations  and 
other  provisions  of  this  notice,  this  will 
include  preference  for  those  Native 
American  organizations  with  an  existing 
capability  to  deliver  employment  and 


training  services  within  an  established 
service  area.  Such  preference  will  be 
identified  through  input  from  the  Chief 
of  DOL's  Division  of  Indian  and  Native 
American  Programs  (DINAP)  and  the 
Director  of  DOL's  Office  of  Special 
Targeted  Programs  (OSTP)  and  through 
the  use  of  the  rating  system  described  in 
this  notice.  Unless  a  non-incumbent 
applicant  in  the  same  preferential 
hierarchy  as  an  incumbent  applicant 
grantee  can  demonstrate  that  it  is 
significantly  superior  overall  to  the 
incumbent,  the  incumbent  will  be 
designated,  if  it  otherwise  meets  all  of 
the  requirements  for  redesignation. 

II.  Advance  Notice  of  Intent 

The  purpose  of  the  Advance  Notice  of 
Intent  process  is  to  provide  section  401 
applicants,  prior  to  the  submission  of  a 
final  Notice,  with  information  relative  to 
potential  competition.  While  DOL 
encourages  the  resolution  of  competitive 
requests  prior  to  final  submission,  the 
Advance  Notice  of  Intent  process  also 
serves  to  alert  those  whose  differences 
cannot  be  resolved  of  the  need  to  submit 
a  complete  final  Notice  of  Intent. 

Although  the  Advance  Notice  of 
Intent  process  is  not  mandated  by  the 
regulations,  participation  in  the  advance 
process  by  prospective  section  401 
applicants  is  strongly  recommended. 
The  Advance  Notice  of  Intent  process  • 
allows  the  applicant  to  identify  potential 
competitors,  to  resolve  conflicts  if 
possible,  and  to  prepare  a  final  Notice  of 
Intent  with  advance  knowledge  of 
potential  competing  requests. 

It  should  be  emphasized,  however, 
that  the  Advance  Notice  of  Intent 
process  does  not  ensure  that  all 
potential  competitors  have  been 
identified.  Some  applicants  may  opt  not 
to  submit  an  Advance  Notice  of  Intent; 
others  may  change  service  area  requests 
in  the  final  submission,  despite 
instructions  in  Part  III.,  NOTICE  OF 
INTENT,  below.  Therefore,  as  noted 
above,  final  submission  should  be 
prepared  with  this  possibility  in  mind. 

By  October  1  of  the  year  preceding  a 
designation  year,  all  organizations 
interested  in  being  designated  as  section 
401  grantees  should  submit  an  original 
and  two  copies  of  an  Advance  Notice  of 
Intent.  An  organization  may  submit  only 
one  Advance  Notice  of  Intent  for  any 
and  all  areas  for  which  it  wants  to  be 
considered.  Advance  Notices  are  to  be 
sent  to  the  following  address:  Mr. 
Herbert  Fellman.  Chief.  Division  of 
Indian  and  Native  American  Programs. 
601  D  Sti^et  NW.— Room  6102. 
Washington.  DC  20213.  Attention: 
ANOI/NOI  Desk. 

The  Standard  Form  (SF)  424  will  no 
longer  be  used  for  the  Advance  Notice 


of  Intent  process.  DOL  has  designed  a 
new  Advance  Notice  of  Intent  form 
which  is  formatted  to  capture  more 
precise  geographic  service  area  requests 
and  other  designation  information.  This 
new  format  will  allow  DOL  to  expedite 
the  identification  of  potentially 
competitive  applicants. 

Copies  of  the  new  Advance  Notice  of 
Intent  form,  with  complete  instructions, 
will  be  mailed  to  all  current  grantees  on 
or  about  August  15.  Incumbents  will  also 
receive  a  copy  of  their  present  service 
area  at  this  time.  New  applicants  may 
request  copies  of  the  Advance  Notice  of 
Intent  form  by  writing  to:  Mr.  Herbert 
Fellman.  Chief,  Division  of  Indian  and 
Native  American  Programs,  601  D  Street 
NW.— Room  6102,  Washington,  DC 
20213. 

The  first  step  in  the  designation 
process  is  to  determine  which  areas 
have  more  than  one  potential  applicant 
for  designation.  For  those  areas  for 
which  more  than  one  organization 
submits  an  Advance  Notice  of  Intent, 
each  such  organization  will  be  notified 
of  the  situation  and  will  be  apprised  of 
the  identity  of  the  other  organization(s) 
applying  for  that  area.  At  this  time,  it  is 
planned  that  such  notification  will 
consist  of  providing  affected  applicants 
with  copies  of  all  Advance  Notices  of 
Intent  submitted  for  their  areas.  The 
notification  will  occur  on  or  about 
November  15.  The  notification  will  state 
that  organizations  are  encouraged  to 
work  out  any  jurisdictional  disputes 
among  themselves  and  to  submit  a  final 
Notice  of  Intent  by  the  required 
postmarked  January  1  deadline  or 
withdraw  their  Advance  Notice. 

For  areas  other  than  reservations,  it  is 
DOL  policy  that,  to  the  extent  possible, 
service  areas  and  the  organizations 
operating  in  those  areas  be  determined 
by  the  community  to  be  served  by  the 
program.  In  the  event  the  Native 
American  community  cannot  resolve 
differences,  the  notification  will  inform 
parties  that  they  should  take  special 
care  with  their  final  Notices  of  Intent  to 
ensure  they  are  complete  and  fully 
responsive  to  all  matters  covered  by  the 
preferential  hierarchy  and  rating 
systems  discussed  in  this  notice. 

Information  provided  in  the  Advance 
Notice  of  Intent  process  will  not  be 
considered  as  a  final  submission  as 
referenced  at  20  CFR  Part  632.11. 

III.  Notice  of  Intent 

All  applicants  will  submit  an  original 
and  2  copies  of  a  final  Notice  of  Intent, 
postmarked  no  later  than  January  1. 
1987.  consistent  with  the  regulations  at 
20  CFR  632.11.  Final  Notices  of  Intent 
are  to  be  sent  to  the  following  address: 
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Mr.  Herbert  Fellman.  Chief.  Division  of 
Indian  and  Native  American  Programs, 
601  D  Street.  NW.— Room  6102. 
Washington.  DC  20213.  Attention: 
ANOI/NOI  Desk. 

The  regulations  permit  current 
grantees  requesting  their  existing 
service  areas  to  submit  a  Standard  Form 
424  in  lieu  of  a  complete  application.  As 
noted  earlier  in  this  notice,  current 
grantees,  other  than  tribes,  bands  or 
groups  (including  Alaskan  Native 
entities)  requesting  their  existing  areas, 
are  encouraged  to  consider  submitting  a 
full  Notice  of  Intent  even  if  their  service 
area  request  has  not  changed. 
Although  organizations  are 
encouraged  to  alter  their  area  requests 
to  minimize  or  avoid  overlap  with  other 
organizations,  they  should  not  add 
territory  to  that  identified  in  the 
Advance  Notice  of  Intent.  Unless 
currently  designated  for  such  area,  any 
organization  applying  on  January  1  for 
noncontiguous  areas  must  prepare  a 
separate,  complete  Notice  of  Intent  for 
each  such  area. 

It  is  the  DOL's  policy  that  no 
information  affecting  the  panel  review 
process  (see  Part  V  of  this  notice)  will 
be  accepted  past  the  regulatory 
postmarked  deadline  of  January  1.  nor 
will  DOL  provide  assistance,  at  any 
time,  concerning  any  item  involved  in 
the  panel  review  process.  All 
information  provided  before  the 
deadline  must  be  in  writing. 

IV.  Preferential  Hierarchy  for 
Determining  Designations 

In  cases  when  only  one  organization 
is  applying  for  a  clearly  identified 
geographic  area  and  the  organization 
meets  the  requirements  at  20  CFR 
632.10(b),  DOL  shall  designate  the 
applying  organization  as  the  grantee  for 
the  area.  In  cases  when  two  or  more 
organizations  apply  for  the  same  or  an 
overlapping  area,  DOL  will  utilize  the 
order  of  preference  described  in  the 
following  paragraph  in  determining  the 
designee  for  the  geographic  area  in 
question.  The  organization  which  falls 
into  the  highest  category  of  preference 
will  be  designated,  assuming  all  other 
regulatory  and  procurement 
requirements  are  met.  The  preferential 
hierarchy  is: 

(1)  IncUan  tribes,  bands,  or  groups  on 
Federal  or  State  reservations  for  their 
reservation;  Oklahoma  Indians  (see  Part 
VII.,  SPECIAL  DESIGNATION 
SITUATIONS,  below):  and,  Alaskan 
Native  entities  (see  Part  VII.  SPECIAL 
DESIGNATION  SITUATIONS,  below). 

(2)  Native  American-controlled, 
conmiunity-based  organizations  with 
significant  support  from  other  Native 
American  controlled  organizations 


within  the  community)  for  their  existing 
DOL  designated  service  area  and  all 
non-incumbent  Native  American- 
controlled,  community-based 
organizations  that  are  challenging  such 
incumbents  or  seeking  to  serve  areas  for 
which  the  incumbent  is  hot  re-applying. 

Competition  will  only  be  permitted 
when  a  non-incumbent  can  demonstrate 
in  its  application,  by  verifiable 
information,  that  it  is  potentially 
significantly  superior  overall  to  the 
incumbent.  Such  potential  will  be 
determined  by  the  consideration  of  such 
factors  as  the  completeness  of  the 
application,  documentation  of  past 
experience  and  Native  American- 
controlled  organizalSonal  support,  and 
the  capability  of  the  incumbent.  In  the 
instance  of  no  incumbent,  new 
applicants  qualified  for  this  category 
would  compete  against  each  other. 

(3)  Organizations  (private  nonprofit  or 
units  of  State  or  local  government) 
having  a  significant  Native  American 
advisory  process,  such  as  a  governing 
body  chaired  by  a  Native  American  and 
having  a  majority  membership  of  Native 
Americans. 

(4)  Non-Native  American-controlled 
organizations  without  a  Native 
American  advisory  process.  In  the  event 
such  an  organization  is  designated,  it 
must  subsequently  develop  a  Native 
American  advisory  process. 

The  Chief.  DINAP,  may  convene  a 
task  force  to  assist  in  making  hierarchal 
determinations.  The  task  force  may  also 
perform  such  technical  and  advisory 
functions  as  determining  which  areas 
have  more  than  one  applicant  for 
designation,  dociunenting  the  eligibility 
of  new  applicants,  and  ascertaining  the 
timeliness  of  final  Notice  of  Intent 
submissions.  The  role  of  the  task  force  is 
that  of  a  technical  advisory  body. 

The  Chief,  DINAP,  will  ultimately 
advise  the  Grant  Officer  as  to  which 
position  an  organization  holds  in  the 
hierarchy.  Within  the  regulatory  time 
constraints  of  the  designation  process, 
the  Chief.  DINAP.  may  utilize  whatever 
information  is  necessary  to  make  the 
final  determinations. 

It  is  incumbent  on  the  applying 
organization  to  supply  sufficient 
information  upon  which  the 
determination  can  be  made. 
Organizations  must  indicate  the 
category  into  which  they  believe  they 
fall  and  must  adequately  support  that 
assertion.  As  indicated  earlier, 
applicants  will  not  be  able  to  provide 
any  information  past  the  January  1 
postmark  deadline  and  no  information 
will  be  solicited  by  DINAP 


V.  Use  of  Panel  Review  ProOdure 

Competition  shall  occur  under  the 
following  circumstances: 

(1)  The  Chief.  DINAP.  determines  that 
a  new  applicant  qualified  for  the  second 
category  of  the  hierarchy  appears  to  be 
potentially  significantly  superior  overall 
to  an  incumbent  Native  American- 
controlled,  community-based 
organization  with  significant  local 
Native  American  community  support 

(2)  The  Chief.  DINAP,  determines  that 
more  than  one  new  applicant  is 
qualified  for  the  second  category  of  the 
hierarchy  and  the  incumbent  grantee 
has  not  re-applied  for  designation. 

(3)  The  Chief.  DINAP,  determines  that 
two  or  more  organizations  have  equal 
status  in  the  third  or  fourth  categories  of 
the  hierarchy. 

When  competition  occurs,  the  Grant 
Officer  may  convene  a  review  panel  of 
Federal  officials  to  score  the  iniformation 
submitted  with  the  Notice  of  Intent.  The 
purpose  of  the  panel  is  to  evaluate  an 
organization's  capability,  based  on  its 
application,  to  serve  the  area  in 
question.  The  panel  will  be  provided 
only  the  information  described  at  20 
CFR  632.11  and  submitted  with  the 
January  Notice  of  Intent.  The  panel 
results  will  be  advisory  to  the  Grant 
Officer,  not  binding.  In  reviewing 
information  submitted  by  the 
organization,  the  panel  will  not  accept 
simple  assertions.  Any  information  must 
be  supported  by  adequate  and  verifiable 
documentation. 

The  following  factors  will  be 
considered: 

(1)  Operational  Capability— 50  points. 
(20  CFR  632.10  and  632.11). 

(i)  Previous  experience  in  successfully 
operating  an  employment  and  training 
program  serving  Indians  or  Native 
Americans  of  a  scope  comparable  to     _ 
that  which  the  organization  would 
operate  if  designated — 30  points. 

(ii)  Previous  experience  in  operating 
other  human  resources  development 
programs  serving  Indians  or  Native 
Americans  or  coordinating  employment 
and  training  services  with  such 
programs — 10  points. 

(iii)  Ability  to  maintain  continuity  of 
services  to  Indian  or  Native  American 
participants  widi  those  previously 
provided  under  JTPA— 10  points. 

(2)  Planning  Process— 30  points.  (20 
CFR  632.11) 

(i)  Private  sector  involvement — 10 
points. 

(ii)  Community  support  as  defined  in 
Part  VIU.  DESIGNATION  PROCESS 
GLOSSARY— 20  points. 

(3)  Administrative  Capability- 20 
points.  (20  CFR  632.11) 


(i)  Previous  experience  in 
administering  public  funds  under  DOL 
or  similar  administrative  requirements — 
15  points. 

(ii)  Experience  of  senior  management 
staff  to  be  responsible  for  DOL  grant,  if 
designated — 5  points. 

VI.  Notification  of  Designation/ 
Nondesignation 

The  Grant  Officer  will  make  the  final 
designation  decision  giving 
consideration  to  the  review  panel's 
recommendation,  in  those  instances 
where  a  panel  is  convened;  input  from 
DINAP.  OSTP,  Office  of  Program  and 
Fiscal  Intergity.  and  Office  of  the 
Inspector  General;  and  any  other 
available  information  regarding  the 
organizations's  responsibiltiy.  The  Grant 
Officer's  decisions  will  be  provided  to 
all  applicants  by  March  1,  as  follows: 

(1)  Designation  Letter:  The 
designation  letter  signed  by  the  Grant 
Officer  will  serve  as  official  notice  of  an 
organization's  designation.  The  letter 
will  include  the  service  area  for  which 
the  designation  is  made.  It  should  be 
noted  that  the  Grant  Officer  is  not 
required  to  adhere  to  the  geographic 
area  requested  in  the  final  Notice  of 
Intent.  "The  Grant  Officer  may  make  the 
designation  applicable  to  all  of  the  area 
requested,  a  portion  of  the  area 
requested,  or,  if  acceptable  to  the 
designee,  more  than  the  area  requested. 

(2)  Conditional  Designation  Letter. 
Conditional  designations  will  include 
the  nature  of  the  conditions,  the  actions 
required  to  be  finally  designated  and  the 
time  frame  for  such  actions  to  be 
accomplished. 

(3)  Non-designation  Letter.  Any 
organization  not  designated  in  whole  or 
in  part,  for  an  area  requested  will  be 

.  notified  formally  of  the  non-designation 
and  given  the  basic  reasons  for  the 
determination.  An  applicant  for 
designation  which  is  refused  such 
designation,  in  whole  or  in  part  may  file 
a  Petition  for  Reconsideration  in 
accordance  with  20  CFR  632.13.  If  an 
area  is  not  designated  for  service 
through  the  foregoing  process, 
alternative  arrangements  for  service  will 
be  made  in  accordance  with  20  CFR 
632.12. 

VII.  Special  Designation  Situations 

(1)  Alaskan  Native  Entities 

DOL  has  established  service  areas  for 
Alaskan  Native  employment  and 
training  programs  based  on  the 
boundaries  of  the  regions  defined  in  the 
Alaska  Native  Claims  Settlement  Act 
(ANCSA);  the  boundaries  of  major 
subregional  areas  where  the  primary 
provider  of  human  resource 


development  and  related  services  is  an 
Indian  Reorganization  Act  (IRA)- 
recognized  tribal  council;  and  the 
boundaries  of  the  one  Federal 
reservation  in  the  State.  Within  these 
established  service  areas,  DOL  has 
designated  the  primary  Alaskan  Native- 
controlled  human  resource 
developoment  services  provider  or  an 
entity  formally  designated  by  such 
provider.  These  entities  have  been 
regional  nonprofit  corporations, 
associated  corporations  established  by 
the  regional  nonprofit  corporation,  IRA- 
recognized  tribal  councils  and  the  tribal 
government  of  the  Metlakatla  Indian 
Community.  DOL  intends  to  follow  these 
principles  in  designating  Native 
American  grantees  in  Alaska  for 
Program  Years  1987  and  1988. 

(2)  Oklahoma  Indiana 

DOL  has  established  a  service 
delivery  system  for  Indian  employment 
and  training  programs  in  Oklahoma 
based  on  a  preference  for  Oklahoma 
Indians  to  serve  portions  of  the  State. 
Generally,  service  areas  have  been 
designated  geographically  as 
countywide  areas.  Where  a  significant 
portion  of  the  land  area  of  an  individual 
county  lies  within  the  traditional 
jurisdiction  of  more  than  one  tribal 
government,  the  service  area  to  a  certain 
extent  has  been  subdivided  on  the  basis 
of  tribal  identification  information  in  the 
most  recent  Federal  Decennial  Census 
of  Population.  However,  where  members 
of  many  different  tribes  reside  in  a  given 
county,  no  attempt  has  been  made  to 
apportion  those  members  among  all  of 
the  respective  tribes.  Wherever  possible, 
arrangement  mutually  satisfactory  to 
grantees  in  adjoining  or  overlapping 
service  areas  have  been  honored  by 
DOL  DOL  intends  to  follow  these 
principles  in  designating  Native 
American  grantees  in  Oklahoma  for 
Program  Years  1987  and  1988.  The  DOL 
will  exercise  its  designation  authority  in 
a  way  that  will  preserve  the  continuity 
of  services  and  will  prevent  the  undue 
fragmentation  of  existing  services  areas. 

VII.  Designation  Process  Glossary 

In  order  to  ensure  that  all  interested 
parties  have  the  same  understanding  of 
the  process,  the  following  are  definitions 
for  important  terms: 

(1)  Indian  or  Native  American' 
controlled  Organization.  Any 
organization  with  a  governing  board, 
more  than  50  percent  of  whose  members 
are  Indian  or  Native  American  people. 
Such  an  organization  can  be  a  trible 
government,  Native  Alaskan  or  Native 
Hawaiian  entity,  consortium,  private 
nonprofit  corporation,  or  State  agency, 
as  long  as  decisions  regarding  the 


program  rest  with  such  a  governing 
board. 

(2)  Service  Area.  The  geographic  area 
described  as  States,  counties,  and/or 
reservations  for  which  a  designation  is 
made.  In  some  cases,  it  will  also  show 
the  specific  population  to  be  served.  The 
service  area  is  defined  finally  by  the 
Grant  Officer  in  the  formal  designation 
letter.  Grantees  must  insure  that  all 
eligible  population  members  have 
equitable  access  to  services  within  the 
service  area. 

(3)  Established  Service  Area.  The 
area  defined  by  geography  or  service 
population  which  DOL  has  previously 
designated  as  a  service  area  for  Indian 
and  Native  American  CETA  or  JTPA 
purposes. 

(4)  Community  Support 

Evidence  of  active  participation  and/ 
or  endorsement  from  Indian  or  Native 
American-controlled  organizations 
within  the  geographic  area  for  which 
designation  is  requested.  Applicants 
should  provide  supporting 
documentation  regarding  the  nature  of 
such  organizations,  e.g.,  articles  of 
incorporation  or  charter,  size, 
membership,  duration,  etc. 

While  applicants  are  not  precluded 
from  submitting  attestations  of  support 
from  individuals,  the  business 
community.  State  and  local  government 
offices,  and  community  organizations 
that  are  not  Indian  or  Native  American- 
controlled,  they  should  be  aware  that 
such  endorsements  do  not  meet  DOL's 
definitional  criteria  for  community 
support. 

Signed  at  Washington.  DC  this  13th  day  of 
]une,  1986. 
Paul  A.  Mayrand, 

Director,  Office  of  Special  Targeted 
Programs. 
Robert  D.  Parker. 

Grant  Officer,  Officer  of  Acquisition  and 
Assistance. 
Herbert  FeUman, 

Chief  Division  of  Indian  and  Native 
American  Programs. 
(FR  Doc.  8ft-13854  Filed  6-l»-86;  8:45  am) 
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Employment  Standards 
Administration,  Wags  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction: 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
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based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494.  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 


published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  N.W..  Room  S-3504, 
Washington.  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Connecticut: 

CT8&-1  Qan.  3, 1986) pp.  64,  66.  pp. 

68-69. 

Delaware: 

DE86-2  (Jan.  3, 1988) pp.  95-96. 

Pennsylvania: 

PA86-6  (Jan.  3.  1986) pp.  843-844. 

PA86-10  (Jan.  3,  1986) pp.  880-883. 

Rhode  Island: 

RI86-1  (Jan.  3, 1986) p.  965. 

Volume  II 

Iowa: 

L\86-4  (Jan.  3, 1986) pp.  39-41. 

Louisiana: 

LA86-5  Qan.  3,  1986) -..  pp.  361,  365. 

Minnesota: 

MN86-5  Qan.  3.  1986) pp.  497-502. 

MN86-7  Uan.  3, 1986) pp.  507,  509, 

p.  513,  pp. 
521-522. 

MN86-8  (Jaa  3. 1986) pp.  525,  52a 

Missouri: 

M086-1  (Jan.  3.  1986) pp.  540-541, 

p.  544. 

M086-2  Uan.  3. 1986) p.  56a 

N088-11  Oan.  3, 1988) p.  611. 


Texas: 

TX86-10  (Jan.  3, 1986) p.  870. 

TX86-14  Uan.  3, 1996) p.  88a 


Volume  III 

Arizona: 
AZ8e-2  Qan.  3.  1986) . 


pp.  17-18,  pp. 
20-21.  p.  28. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  80 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  D.C.  20402.  (202) 
783-3238. 

When  ordering  8ub8cription(8).  be 
sure  to  speciftr  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  The  subscription  cost 
is  $277  per  volume.  Subscriptions 
include  an  annual  edition  (issued  on  or 
about  January  1)  which  includes  all 
current  general  wage  determinations  for 
the  States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  13th  day  of 
June  1986. 
James  L.  Valin, 

Assistant  Administrator. 

(FR  Doc.  88-13793  Filed  6-9-86;  8:45  am) 
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Mine  Safety  and  Health  Administration 

(Dodtet  No.  II-86-63-C] 

Consolidation  Coal  Co;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company.  Consol 
Plaza,  Pittsburgh,  Peimsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101-«(a) 
(water  sprinkler  systems;  arrangement 
of  sprinklers)  to  its  Dilworth  Mine  (I.D. 
No.  36-04281)  located  in  Greene  County. 
Pennsylvania.  The  petition  is  filed  under 


section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  at  least  one  sprinkler 
be  installed  above  each  electrical 
control. 

2.  Petitioner  states  that  providing  a 
sprinkler  over  the  electrical  belt  starter 
combination  not  located  in  the  belt  entry 
would  result  in  a  diminution  of  safety  to 
the  miners  because  it  would  increase  the 
potential  of  electrical  shock. 

3.  As  an  alternate  method,  petitioner 
states  that: 

a.  All  belt  starter  combinations  will  be 
properly  ventilated  with  the  intake  air 
coursed  directly  into  the  return 
aircourse; 

b.  The  belt  starter  combinations  will 
not  be  located  in  belt  entries  but  will  be 
located  at  least  two  feet  away  from  any 
combustible  materials  and  in  entries 
adjacent  to  the  belt  entries.  The  area 
will  be  well  rock-dusted; 

c.  The  belt  starter  combinations  will 
be  housed  and  fully  enclosed  in 
fireproof  steel  housings; 

d.  Every  belt  starter  combination  will 
be  provided  with  at  least  one  portable 
ABC  type  dry  chemical  fire  extinguisher 
and  at  least  240  pounds  of  rock  dust: 

e.  Each  belt  starter  combination  will 
be  provided  with  under-current,  over- 
current  and  short-circuit  protection  to 
insure  the  integrity  of  the  electrical 
components;  and 

f.  Each  belt  starter  combination  will 
be  inspected  as  part  of  the  pre-shift 
examinations,  and  will  be  tested  by  a 
qualified  person  on  a  weekly  basis  to 
assure  safe  operating  conditions. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
21, 1986.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  June  12, 1986. 
Patricia  W.  SOvey. 

Director,  Office  of  Standards,  Regulationa 
and  Variances. 

(FR  Doc.  86-14028  Piled  6-19-88;  8:45  amj 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 
Arts,  NFAH. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATE:  Conunents  on  this  information 
collection  must  be  submitted  by  July  2. 
1986. 

ADDRESSES:  Send  comments  to  Ms.  Judy 
Mcintosh,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place.  NW.,  Room  3208, 
Washington.  DC  20503;  (202-395-6880). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Ms.  Marianne  Dunn, 
Endowment  for  the  Arts,  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506;  (202-682-5464). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marianna  Dunn.  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-'682-5464) 
from  whom  copies  of  the  document  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 

National  Endowment  for  the  Arts 
requests  OMB  approval  of  the 
AppUcation  Guidelines  and 
Supplemental  Information  Sheets  Listed 
below: 

Arts  in  Education  Application 
Guidelines  FY  87/8S. 

Purpose:  Application  for  benefits. 

Frequency  of  Collection:  Annually. 

Respondents:  Nonprofit  institutions 
and  state  or  local  governments. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  nonprofit  organizations,  state  arts 
and  local  arts  agencies  and  regional 
organizations  that  apply  for  funding 
under  specific  Program  categories.  This 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  peer  review  process. 

Estimated  Number  of  Respondents: 
226 


Estimated  Hours  for  Respondents  to 
Provide  Information:  3,254 
Peter  J.  Basao. 

Deputy  Chairman  for  Management,  National 
Endowment  for  the  Arts. 

[FR  Doc.  86-14002  Filed  6-19-«6;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Polar 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463. 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Polar 
Programs 

Date  and  Time:  July  8, 1986,  8:30  a.m.-5:00 
p.m.;  July  9, 1986.  8:30  a.m.-5:00  pjn.;  July  10. 
1986.  8:30  a.m.-ll:30  a.m. 

Place:  Room  1243.  National  Science 
Foundation,  1800  G.  Street,  NW..  Washington, 
DC  20550. 

Type  of  Meeting:  Closed— July  9, 1966.  8:30 
a.m.-2:45  p.m. 

Open — July  8, 1966,  8:30  ajn.-5KX)  p.m.;  July 
9, 1986,  3:00  p.m.-5:00  p.m.;  July  10, 1986.  8:30 
a.m.-ll:30  p.m. 

Contact  Person:  Dr.  Peter  E.  Wilkniss. 
Division  Director,  Division  of  Polar  Programs. 
Room  62a  National  Science  Foundation, 
Washington,  DC  20550.  Telephone:  202/357- 
7766. 

Purpose  of  Committee:  Serves  to  provide 
exptert  advice  to  the  U.S.  Antarctic  Program 
and  the  Arctic  Program,  including  advice  on 
polar  operations  support,  budgetary  planning, 
polar  coordination  and  information,  and 
science  programs. 

Agenda:  July  8 
-8:30  a.m.-9:45  a.m. Welcome  and 

Introductions.  Administrative 

Aimouncements,  Review  and  Adopt 

Agenda,  DPP  Overview 
-lOM)  a.m.-10:45  a.m.  Response  to  DAC  on 

Glaciology  Program  Review 
-ia45  ajn.-ll:30  a.m.  PL.an8  for  Oversight 

Review  of  the  Operations  Support  Program 
-l.-OO  p.m.-5KX)  p.m.  Polar  Regions  and  GIoImI 

Change — Brief  Presentations  by  DAC 

Members  and  Representatives  from  other 

Divisions 

July  9 
-8:30  a.m.-2:45  p.m.  Conduct  of  Oversight 

Review  of  R/V  Polar  Duke  Component  of 

Operations  Support  Program 
-mo  pjn.-3:45  p.m.  Status  Report  and 

Discussion  on  NSB  Review  of  NSF  Role  in 

the  Polar  Regions 
-3:45  p.m.-5:00  p.m.  Status  Report  and 

Discussion  on  LARPC  and  Related 

Developments 

July  10 
-8:30  a.m.-lOKX)  a.m.  Summary  and  Report  on 

Oversight  Review 
-lOflO  a.m.-ll:30  a.m.  DAC  Membership 

Schedule  and  Plans  for  FY  1987  Meetings 

Reason  for  Closing:  The  meeting  will  deal 
with  a  review  of  grants  and  declinations  in 


IM  I 
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which  the  Committee  will  review  materials 
containing  the  names  of  applicant  institutions 
and  principal  investigators  and  privileged 
information  contained  in  declined  proposals. 
This  meeting  will  also  include  a  review  of 
peer  review  documentation  pertaining  to 
applicants.  Any  non-exempt  materials  that 
may  be  discussed  at  this  meeting  (proposals 
that  have  been  awarded)  will  be  inextricably 
intertwined  with  the  discussion  of  exempt 
materials  and  no  further  separation  is 
practical.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b  (c). 
the  Government  in  the  Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10  (d)  of  PL  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  National 
Science  Foundation,  on  July  6, 1979. 

Summary  Minutes:  May  be  obtained  from 
Contact  Person. 

Dated:  |une  17. 1986. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  86-14011  Filed  6-19-86:  8:45  a.m| 

aiUJNG  CODE  TU&-C^-1t 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-3681 

Arkansas  Power  and  Light  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendment  to 
Facility  Operating  License  No.  NPF-6 
issued  to  Arkansas  Power  and  Light 
Company  (the  licensee),  for  operation  of 
Arkansas  Nuclear  One,  Unit  2,  located 
in  Pope  County,  Arkansas. 

The  proposed  amendment  would 
revise  Technical  Specification  (T.S.)  3/ 
4.10,  "Special  Test  Exceptions — 
Shutdown  Margin,"  in  accordance  with 
the  licensee's  application  for 
amendment  dated  June  9, 1986.  T.  S. 
3.10.1  allows  the  shutdown  margin  to  be 
reduced  to  less  than  the  normal 
operating  shutdown  margin 
requirements  during  the  performance  of 
low  power  physics  tests,  provided  that 
certain  conditions  are  met.  As  one  of 
these  conditions.  Surveillance 
Requirement  4.10.1.2  requires  that  all 
control  element  assemblies  (CEA's)  not 
fully  inserted  in  the  core  be 
demonstrated  to  be  capable  of  full 
insertion  when  tripped  from  at  least  the 
50%  withdrawn  position  within  24  hours 
prior  to  reducing  shutdown  margin  to 
less  than  the  normal  operating 


requirements.  The  proposed  change  will 
allow  this  surveillance  to  be  performed 
within  seven  days  prior  to  the  tests 
instead  of  within  24  hours  prior  to  the 
tests.  This  will  enable  low  power 
physics  testing  to  be  completed  without 
an  additional  trip  to  verify  CEA 
insertability. 

Low  power  physics  tests  are 
performed  to  verify  core  physics 
predictions.  One  of  the  test  sequences 
measures  CEA  worths  and  may  involve 
the  reduction  of  shutdown  margin  as 
permitted  by  T.S.  3.10.1.  Prior  to  initial 
criticality  for  performance  of  the  low 
power  physics  tests,  rod  drop  testing  is 
performed  to  demonstrate  CEA 
insertability.  The  reactor  is  brought 
critical  and  stablized  at  the  test  plateau 
(approximately  10"^  power).  The 
preferred  sequence  for  low  power 
physics  testing  has  CEA  worth 
measurements  made  last.  Since 
approximately  Five  days  would  have 
elapsed  from  when  the  hot  rod  drop  test 
were  performed,  the  reactor  would  have 
to  be  tripped  again  to  demonstrate  CEA 
insertion  capability  and  satisfy  the 
current  24  hour  criteria.  The  proposed 
change  would  eliminate  the  necessity 
for  an  additional  trip  during  low  power 
physics  testing  by  requiring  CEA 
insertability  to  be  verified  within  seven 
days  prior  to  reducing  shutdown  margin 
instead  of  within  24  hours. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  fmdings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  )\a^^made  a  proposed 
determination  that  tttfe  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
•  margin  of  safety. 

A  discussion  of  these  standards  as 
they  relate  to  this  amendment  follows: 

Criterion  1 

The  previously  analyzed  accidents 
which  potentially  could  be  affected  by 
the  proposed  change  are  those  which 
involve  overcooling  of  the  reactor 
coolant  system  (RCS).  Because  of  the 
negative  moderation  temperature 
coefficient,  cooldown  results  in  a 
reactivity  increase.  Because  of  this,  a 
post  trip  return  to  power  may  be 


experienced  during  events  involving 
overcooling  of  the  RCS  if  insufficient 
negative  reactivity  is  inserted  via  the 
CEA's.  Since  shut  down  margin  must  be 
reduced  during  measurement  of  CEA 
worths,  Surveillance  Requirement 
4.10.1.2  provides  added  assurance  that 
the  maximum  amount  of  negative 
reactivity  is  available  for  insertion 
should  a  reactor  trip  occur.  The 
proposed  change  may  reduce  the  degree 
of  assurance  provided  by  this 
surveillance  by  extending  the 
surveillance  time  period.  However,  the 
impact  of  the  proposed  change  on  the 
probability  of  the  previously  analyzed 
accidents  are  insignificant  based  on  the 
fact  that  the  geometry  of  the 
components  involved  (fuel  assembly, 
CEA,  extension  shaft,  control  element 
drive  mechanism,  upper  guide  structure) 
will  not  change  over  the  7  day  time 
period.  Additionally,  extending  the 
surveillance  time  period  to  7  days  will 
not  cause  a  significant  increase  in  the 
probability  of  a  stuck  CEA  due  to  an 
electrical  malfunction  since  the  CEAs 
insert  as  a  result  of  gravitational  force 
after  a  removal  of  power.  Therefore,  the 
proposed  change  does  not  significantly 
increase  the  probability  of  previously 
evaluated  accidents.  In  addition,  the 
proposed  change  has  no  effect  on  the 
consequences  of  overcooling  events 
since  it  does  not  affect  the  amount  by 
which  shutdown  margin  may  be 
reduced. 

Criterion  2 

There  is  no  possibility  of  a  new  or 
different  kind  of  accident  occurring 
since  the  existing  FSAR  accident 
analysis  already  assumes  a  hypothetical 
stuck  CEA  and  the  proposed  change 
does  not  result  in  any  change  to  the 
facility. 

Criterion  3 

The  affected  Specification  3/4.10.1 
provides  that  a  minimum  amount  of 
CEA  worth  is  immediately  available  for 
reactivity  control  when  tests  are 
performed  for  CEA  worth  measurement, 
and  will,  therefore,  preserve  the  existing 
margin  of  safety. 

Therefore,  since  the  application  for 
amendment  appears  to  satisfy  the 
criteria  specified  in  10  CFR  50.92,  the 
NRC  staff  proposes  to  determine  that 
the  requested  change  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
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normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

By  July  21, 1986,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel,  will 
rule  on  the  request  and/or  petition  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  §  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  ^e  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
Hrst  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 


reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisHes  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  Hnal 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  3(>-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-«000  (in  Missouri  (800)  342-«700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 


addressed  to  George  W.  Knighton: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Nicholas 
S.  Reynolds,  Esq..  Bishop,  Liberman. 
Cook.  Purcell  and  Reynolds.  1200 
Seventeenth  Street,  NW.,  Washington, 
DC  20036. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC,  and  at  the  Tomlinson 
Library,  Arkansas  Tech  University, 
Russellville.  Arkansas  72601. 

Dated  at  Bethesda.  Maryland,  this  17th  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Commission. 
George  W.  Knighton, 
Director.  PWR  Project  Directorate  No.  7, 
Division  of  PWR  Licensing — B. 
(PR  Doc.  86-13999  Filed  6-19-86;  6:45  am] 

BtLUNG  CODE  7SM>-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Arbitration  of  Disputes  In 
Multiemployer  Plans;  PBGC-Approved 
Arbitration  Procedure 

AQENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  approval. 

summary:  This  notice  advises 
employers,  multiemployer  pension  plan 
sponsors  and  other  interested  parties 
that  the  Pension  Benefit  Guaranty 
Corporation  has  apporved  an  alternative 
procedure  for  the  arbitration  of 
withdrawal  liability  disputes  arising 
between  employers  and  multiemployer 
pension  plan  sponsors. 

EFFECTIVE  DATE:  This  approval  is 

effective  June  20, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Renae  R.  Hubbard,  Special  Counsel. 
Corporate  Policy  and  Regulations 
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Department.  Code  35100.  2020  K  Street. 
NW..  Washington.  DC  20006.  202-956- 
5050  (202-956-5059  for  TTY  and  TDD). 
These  are  not  toll  free  numbers. 


)M  I 


SUPMfMCNTAflV  MTONMATMN:  On 

Aguust  27. 1985,  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC") 
published  in  the  Federal  Register,  at  50 
PR  34679,  a  final  rule  on  Arbitration  of 
Disputes  in  Multiemployer  Hans.  29  CFR 
Part  2641.  This  final  rule,  which  became 
effective  on  September  26, 1985,  sets 
forth  procedures  for  the  arbitration  of 
withdrawal  liability  disputes  between 
employers  and  the  sponsors  of 
multiemployer  pension  plans.  Section 
2641.13  of  the  rule  provides  that  in  lieu 
of  the  procedures  therein  prescribed,  an 
arbitration  may  be  conducted  in 
accordance  with  an  alternative 
arbitration  procedure  approved  by  the 
PBGC.  On  September  19, 1985,  the  PBGC 
published  in  the  Kderal  Register,  at  50 
FR  38046,  a  notice  of  its  approval  of  the 
Multiemployer  Pension  Han  Arbitration 
Rules  effective  June  1, 1981,  sponsored 
by  the  International  Foundation  of 
Employee  Benefit  Plans  and 
administered  by  the  American 
Arbitration  Association  ("AAA").  That 
approval  remains  in  effect 

The  sponsors  of  the  AAA/IFEBP 
Multiemployer  Arbitration  Rules  now 
propose  to  amend  those  rules,  effective 
September  1. 1986,  in  order  to  eliminate 
certain  procedural  differences  from  the 
rules  in  the  PBGCs  arbitration 
regulation  and  to  reflect  the  AAA's  five 
years'  experience  in  administering 
multiemployer  plan  withdrawal  liability 
arbitration. 

This  notice  advises  employers,  plan 
sponsors  of  multiemployer  pension 
plans  and  other  interested  parties  that 
the  PBGC  has,  at  the  request  of  the 
International  Foundation  and  the  AAA. 
reviewed  the  proposed  amendments  and 
has  determined  that  the  revised  rules 
will  continue  to  satisfy  the  criteria  for 
approval  set  forth  in  29  CFR  2641.13(c). 
Accordingly,  the  PBGC  hereby  approves 
the  AAA/IFEBP  Multiemployer  Pension 
Plan  Arbitration  Rules,  as  revised 
effective  September  1. 1986.  This 
approval  is  effective  June  20, 1986  and 
will  remain  effective  until  revoked  by 
the  PBGC  through  a  Federal  Register 
notice. 

Issued  at  Washington.  DC  this  10th  day  of 
June  1966. 
Kathleen  P.  UIgoff, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc  86-13983  Filed  8-19-86;  8:45  am] 

WLUNQ  COM  770S-ei-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[FleNa  22-15399] 

Application  and  Opportunlly  For 
llaartng;  CWcorp 

June  13, 1988. 

Notice  is  hereby  given  that  Citicorp 
(the  "Applicant")  has  filed  an 
application  under  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenting  Act  of 
1939  (the  "Act")  for  a  finding  that  the 
trusteeship  of  United  States  Trust 
Company  of  New  York  (the  'Trust 
Company")  under  four  existing 
indentures,  and  two  Pooling  and 
Servicing  Agreements  (the 
"Agreements")  each  dated  as  of  April  1. 
1986  under  which  certificates  evidencing 
interests  in  a  pool  of  mortgage  loans 
have  been  issued,  is  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  the  Trust  Company  from 
acting  as  Trustee  under  either  of  such 
indentures  or  the  Agreements. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  or  shall  acquire 
any  conflicting  interest  It  shall  within 
ninety  days  after  ascertaining  that  it  has 
such  a  conflicting  interest  either 
eliminate  the  conflicting  interest  or 
resign  as  trustee.  Subsection  (1)  of 
section  310(b)  provides,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  securities  of  an  obltgor  upon  the 
indenture  securities  are  outstanding. 
However,  under  clause  (ii)  of  subsection 
(1).  there  may  be  excluded  from  the 
operation  of  the  subsection  another 
indenture  under  which  other  securities 
of  the  same  obligor  are  outstanding,  if 
the  issuer  shall  have  sustained  the 
burden  of  proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under 
both  the  qualified  indenture  and  such 
•  other  indenture  Is  not  to  likely  to  involve 
a  material  conflict  of  interest  as  to  make 
it  necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  &t>m  acting  as  trustee  under 
one  of  such  indenttures. 

The  Applicant  alleges  that  (1)  The 
Trust  Company  currently  is  stating  as 
Trustee  under  four  indentures  in  which 
the  Applicant  is  the  obligor.  The 
indenture  dated  as  of  February  15. 1972 
involved  the  issuance  of  Floating  Rate 
Notes  due  1989.  the  indenture  dated  as 
of  March  15. 1977  involved  the  issuance 
of  various  series  of  unsecured  and 


unsubordinated  Notes,  the  indenture 
dated  as  of  August  25, 1977  involved  the 
issuance  of  Rising-Rate  Notes.  Series  A 
and  the  indenture  dated  as  of  April  21. 
1980  involved  the  issuance  of  various 
series  of  unsecured  and  unsubordinated 
Notes.  Said  indentiu«s  were  filed  as 
respectively.  Exhibits  4(a).  2(b)  and  2(a) 
to  Applicant's  respective  Registration 
Statements  Nos.  2-42915,  2-68355,  2- 
59396  and  2-64862  filed  under  the 
Securities  Act  of  1933,  and  have  been 
qualified  under  the  Trust  Indenture  Act 
of  1939.  Said  four  indentures  are 
hereinafter  called  the  Indentures  and  the 
securities  issued  pursuant  to  the 
Indentures  are  hereinafter  called  the 
Notes. 

(2)  The  Applicant  is  not  in  default  In 
any  respect  under  the  Indentures  or 
under  any  other  existing  indenture. 

(3)  On  April  21. 1986.  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  April  1. 
1986  (the  "1986-D  Agreement")  with 
Citibank.  N.A..  Originator  and  Servicer, 
and  Qticorp  Homeowners,  Inc..  under 
which  there  were  issued  on  April  21. 
1986  Mortgage  Pass-Through 
Certificates.  Series  1986-D  10.00%  Pass- 
Through  Rate  (the  "Series  1986-D 
Certificates"),  which  evidence  fractional 
undivided  interests  in  a  pool  of 
conventional  one-to-four-family 
mortgage  loans  (the  "1986-D  Mortgage 
Pool")  originated  and  serviced  by 
Citibank.  N.A.  and  having  adjusted 
principal  balances  aggregating 
$98,727,176.12  at  the  close  of  business  on 
April  1. 1986.  which  mortgage  loans 
were  assigned  to  the  Trust  Company  as 
Trustee  simultaneously  with  the 
issuance  of  the  Series  1986-D 
Certificates.  On  ^ril  21. 1988. 
Applicant  the  parent  of  Citibtmk.  N.A.. 
entered  into  a  guaranty  of  even  date  (the 
"1986-D  Guaranty")  pursuant  to  which 
applicant  agreed,  for  the  benefit  of  the 
holders  of  the  Series  1986-D 
Certificates,  to  be  liable  for  6i)0%  of  the 
initial  aggregate  principal  balance  of  the 
1986-D  Mortgage  Pool  and  for  lesser 
amounts  in  later  years  pursuant  to  the 
provisions  of  the  1986-D  Guaranty.  The 
1986-D  Guaranty  stated  that  Applicant's 
obligations  thereunder  rank  pari  passu 
with  all  unsecured  and  unsubordinated 
indebtedness  of  Applicant  and 
accordingly,  if  enforced  against 
Applicant,  the  1966-0  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1986-D  Certificates  were  registered 
under  the  Securities  Act  of  1933 
(Registration  Statement  on  Forms  S-11 
and  S-3,  File  No.  33-780)  as  part  of  a 
delayed  or  continuous  offering  of 
Sl.OOaOOaoOO  aggregate  amount  of 


Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  Act.  The 
Series  1986-^)  Certificates  were  offered 
by  a  Prospectus  Supplement  Dated  April 
3. 1986.  supplemental  to  a  Prospectus 
dated  October  9, 1985.  The  1986-D 
Agreement  has  not  been  qualified  under 
the  Trust  Indenture  Act  of  1939. 

(4)  On  April  23, 1986,  the  Trust 
Company  entered  into  a  Pooling  and 
Servicing  Agreement  dated  as  of  April  1, 
1986  (the  "1986-E  Agreement")  with 
Citibank,  N.A..  Originator  and  Servicer, 
and  Citicorp  Homeowners.  Inc..  under 
which  there  were  issued  on  April  23. 
1986.  Mortgage  Pass-Through 
Certificates,  Series  1986-E  10.00%  Pass- 
Through  Rates  (the  "Series  1986-E 
Certificates"),  which  evidence  fractional 
undivided  interests  in  a  pool  of 
conventional  one-to-four-family 
mortgage  loans  (the  "1986-E  Mortgage 
Pool")  originated  and  serviced  by 
Citibank.  N.A.  and  having  adjusted 
principal  balances  aggregating 
$100,883,908.89  at  close  of  business  on 
April  1, 1986,  which  mortgage  loans 
were  assigned  to  the  Trust  Company  as 
Trustee  simultaneously  with  the 
issuance  of  the  Series  1986-E 
Certificates.  On  April  23, 1986, 
AppUcant,  the  parent  of  Citibank.  N.A.. 
entered  into  a  Guaranty  of  even  date 
(the  "1986-E  Guaranty")  pursuant  to 
which  Applicant  agreed,  for  the  benefit 
of  the  holders  of  the  Series  1986-E 
Certificates,  to  be  liable  for  6.00%  of  the 
initial  aggregate  principal  balance  of  the 
1986-E  Mortgage  Pool  and  for  lesser 
amounts  in  later  years  pursuant  to  the 
provisions  of  the  1986-E  Guaranty.  The 
1986-E  Guaranty  states  that  Applicant's 
obligations  thereunder  ranV.  pari  passu 
with  all  unsecured  and  unsubordinated 
indebtedness  of  Applicant  and 
accordingly,  if  enforced  against 
Applicant,  the  1986-E  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1986-E  Certificates  were  registered 
under  the  Securities  Act  of  1933 
(Registration  Statement  on  Forms  S-11 
and  S-3.  File  No.  33-780)  as  part  of  a 
delayed  or  continuous  offering  of 
$1,000,000,000  aggregate  amount  of 
Mortgage  Pass-Through  Certificates 
pursuant  to  Rule  415  under  the  Act.  The 
Series  1986-E  Certificates  were  offered 
by  a  Prospectus  Supplement  dated  April 
10. 1986  supplemental  to  a  Prospectus 
dated  October  9. 1985.  The  1986-E 
Agreement  has  not  been  qualified  under 
the  Trust  Indenture  Act  of  1939. 

The  1986-D  Agreement  and  the  1986-E 
Agreement  are  hereinafter  called  the 
1986  Agreements  and  the  1986-D 
Guaranty  and  the  1986-E  Guaranty  are 
hereinafter  called  the  1986  Guarantees. 


(5)  The  obligations  of  Applicant  under 
the  Indentures  and  the  1986  Guarantees 
are  wholly  unsecured,  are 
unsubordinated  and  rank  pari  passu. 
Any  differences  that  exist  between  the 
provisions  of  the  Indentures  and  the 
1986  Guarantees  are  unlikely  to  cause 
any  conflict  of  interest  among  the 
trusteeships  of  the  Trust  Company  under 
the  Indentures  and  the  1986  Aigreements. 

(6)  The  Applicant  Company  has 
waived  notice  of  hearing,  waived 
hearirig,  and  waived  any  and  all  rights 
to  specify  procedures  under  Rule  8  (b)  of 
the  Commission's  Rules  of  Practice  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application. 
File  No.  22-15399,  which  is  a  public 
document  on  file  in  the  office  of  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC. 

Notice  is  Further  Given  that  any 
interested  person  may.  not  later  than 
July  8, 1986,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest  the  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  said  application  which  he 
desires  to  controvert,  or  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 

Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington,  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission.  For  the  Commission,  by 
the  Division  of  Corporation  Finance, 
pursuant  to  delegated  authority. 
Shiriey  E.  HoUis. 
Acting  Secretary. 

[FR  Doc.  86-14013  Filed  6-19-86;  8:45  am) 
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[ni«  No.  81-724] 

Application  and  Opportunity  for 
Hearing;  Sear*  Mortgage  Securitiea 
Corp. 

June  16. 1986. 

Notice  is  hereby  given  that  Sears 
Mortgage  Securities  Corporation 
("Applicant")  has  filed  an  application 
pursuant  to  section  12(h)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  (the  "1934  Act")  for  an  order 
exempting  Applicant  from  certain 
reporting  requirements  under  section  13 


and  the  operation  of  section  16  of  the 
1934  Act. 

For  a  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  the  application  which  is  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person  not  later  than  July  11. 
1986,  may  submit  to  the  Commission  in 
writing  his  views  or  any  substantial 
facts  bearing  on  the  application  or  the 
desirability  of  a  hearing  thereon.  Any 
such  communication  or  request  should 
be  addressed:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549,  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  the  hearing,  the  reason  for 
such  request,  and  the  issues  of  fact  and 
law  raised  by  the  application  which  he 
desires  to  controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered]  and 
any  postponement  thereof.  At  any  time 
after  that  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis, 
Acting  Secretary. 

[FR  Doc.  88-14014  Filed  6-19-86:  8:45  am] 
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[Release  No.  IC-15149;  File  No.  811-4145] 

The  Colorado  Double  Tax  Exempt 
Bond  Fund,  Inc.;  Application  for 
Investment  Company  Dereglstratton 

June  13. 1986. 

Notice  is  hereby  given  that  The 
Colorado  Double  Tax  Exempt  Bond 
Fund,  Inc.  ("Applicant"),  621 17th  Street 
Suite  935.  Denver,  Colorado  80293. 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end.  diversified,  management 
investment  company,  filed  an 
application  on  March  3, 1986,  and 
amendments  thereto  on  May  15  and  June 
2, 1986,  for  an  order  of  the  Commission, 
pursuant  to  section  8(f]  of  the  Act, 
declaring  that  Applicant  has  ceased  to 
be  an  investment  company.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 


22588 


Federal  Re^ster  /  Vol.  51.  No.  119  /  Friday.  June  20.  1986  /  Notices 


Federal  Register  /  Vol.  51.  No.  119  /  Friday.  June  20,  1986  /  Notices 


225B9 


IM  i 


made  therein,  which  are  summarized 
below,  and  to  the  Act  for  the  relevant 
provisions  thereof. 

According  to  the  application. 
Applicant  is  incorporated  under 
Maryland  state  law  and  is  qualified  to 
do  business  as  a  foreign  corporation  in 
the  state  of  Colorado.  Applicant  states 
that  it  filed  Form  N-lA  under  the  Act  on 
November  1, 1984.  and  that  its 
registration  became  effective  and  its 
initial  offering  commenced  on  February 
22,1985. 

Applicant  states  that  on  May  31. 1985, 
its  Income  Fund  Series  had  33.032.017 
shares  outstanding  having  a  total  net 
asset  value  of  $336,928  and  that  its 
Short-term  Intermediate  Fund  Series  had 
24,800.810  shares  outstanding  having  a 
total  net  asset  value  of  $250,738. 
Applicant  further  states  that  on  June  20. 
1985,  its  Board  of  Directors  adopted  a 
resolution  approving  and  directing  the 
dissolution  of  Applicant.  Applicant 
represents  that  all  securityholders  of 
Applicant  redeemed  their  shares  on  June 
25, 1985,  and  received  the  net  asset 
value  attributable  to  their  shares  upon 
redemption.  Applicant  further 
represents  that  immediately  prior  to  the 
dissolution  there  were  a  total  of  eight 
shareholders  of  Applicant. 

Applicant  states  that  it  is  not  a  party 
to  any  pending  litigation  or 
administrative  proceedings,  that  it  does 
not  propose  to  engage  in  any  business 
activities  other  than  those  necessary  to 
effectuate  the  winding-up  of  its  business 
and  affairs  and  that  it  has  no 
securityholders,  assets,  debts  or 
liabilities.  Applicant  further  states  that 
it  intends  to  file  Articles  of  Dissolution 
with  the  State  of  Maryland  and  an 
Application  for  Withdrawal  with  the 
State  of  Colorado. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  July  7, 1986.  at  5:30  p.m.,  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  his  interest,  the 
reasons  for  his  request,  and  the  specific 
issues,  if  any,  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant  at  the  address  stated  above. 
Proof  of  service  (by  affidavit  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 


For  the  Conunisaion,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Shirley  E.  HoUis. 
Acting  Secretary. 
IFR  Doc  86-14015  Filed  6-19-66:  8:45  am) 
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Se«-Regu«atory  Organizations; 
Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc.  Relating  to  a 
Proposed  Amendntient  To  Implement  a 
Three-Month  Pilot  Program  Under  Rule 
126(g) 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  June  2, 1986.  the  American 
Stock  Exchange,  Inc.  ("Amex")  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  proposing  to  implement 
a  three-month  pilot  program  under  Rule 
12e(g)  during  which  orders  to  cross 
blocks  of  significant  size  will  have 
precedence  over  other  bids  and  offers. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary. 
Amex,  and  at  the  Commission. 

II.  Self-Regulatory  Organiialion's 
Statement  of  the  Purpose  of.  and 
Stahitory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization'^ 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

Exchange  Rule  126  relating  to  bids 
and  offers  generally  provides  that  the 


highest  bid  and  lowest  offer  have 
priority  in  execution.  When  bids  or 
offers  are  made  at  the  same  price, 
priority  is  determined  by  the  time  order 
in  which  they  were  made.  If  bids  or 
offers  are  made  simultaneously  at  the 
same  price,  they  are  on  parity,  entitled 
to  share  equally  in  an  execution  at  the 
specified  price.  The  rules  provide  in 
detail  for  the  ordering  of  bids  and  offers 
based  on  price  and  time  after 
subsequent  transactions,  and  also  based 
on  the  status  of  the  bidder  or  offeror. 
However,  unlike  the  New  York  Stock 
Exchange  (NYSE),  the  Annex  rules  do 
not  provide  for  precedence  based  on  the 
size  of  the  order.  Under  current 
Exchange  rules,  size  is  not  a  factor  in 
determining  the  sequence  in  which  bids 
and  offers  will  be  executed. 

Rule  126(g)  provides  that  the 
Exchange  may  grant  exceptions  from  the 
normal  priority  procedures,  based  on 
size.  This  provision  has  not  been 
invoked  in  recent  memory  either  as  to 
particular  securities  or  on  a  broader 
basis. 

In  recent  years,  an  increasing  number 
of  block  transactions  in  Amex  listed 
securities  are  being  effected  on  regional 
exchanges.  In  many  cases  it  appears 
that  the  reason  an  order  is  routed  to  a 
regional  exchange  is  not  cost-related  but 
rather  that  the  member  found  it  was 
unable  to  effect  a  cross  transaction  of 
large  size  on  the  Amex  without  losing  an 
excessive  number  of  shares  due  to  the 
priority  rules.  Adoption  of  a  size 
precedence  policy  for  block  cross 
transactions  woiJd  lessen  this 
disincentive  to  effecting  large  trades  on 
the  Amex  and  would  facilitate  their 
execution.  This  in  turn  would  lessen  the 
erosion  of  order  Dow  to  other 
exchanges,  and  bring  the  Amex's  rules 
more  in  line  with  those  of  the  NYSE. 

The  Exchange  proposes  to  implement 
size  precedence  for  block  cross 
transactions  in  a  three-month  pilot 
program,  during  which  orders  to  cross 
50,000  shares  or  more  would  be 
permitted  to  establish  precedence  based 
on  size  pursuant  to  Rule  126(g). 
Confining  the  pilot  to  orders  to  cross  in 
very  large  size  will  initially  limit  its 
effect  primarily  to  active,  liquid  issues 
and  thus  provide  a  controlled 
experiment  in  size  precedence.  At  the 
end  of  the  three-month  pilot  period,  the 
pilot  will  be  reviewed  and,  if  judged 
successful  consideration  will  be  given 
to  decreasing  the  size  of  eligible  blocks.* 


•  Any  BxfMuion  of  the  proposed  pilot  program 
beyond  the  hiifial  per4od  or  material  changs  In  the 
ternif  of  the  pUo«  wouW  have  to  be  tubBilted  for 
Comausaioa  coailderabon  punuani  to  aection  19(b) 
of  the  Act. 


(2)  Basis. 

The  proopsed  amendment  is 
consistent  with  Section  6(b)  in  general 
and  furthers  the  objectives  of  Section 
6(b)(5)  in  particular  in  that  it  is  intended 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system 
and  to  facilitate  transactions  in 
securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden,  on  Competition 

The  proposed  rule  change  will  create 
no  burden  on  con^)etition  and  will  in 
fact  enhance  competition  among 
markets  by  removing  barriers  to  the 
execution  of  large-size  trades  on  the 
Exchange. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tfaning  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  11. 1986. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  13. 1986. 
Shiriey  E.  HoIIis. 

Acting  Secretary. 

[FR  Doc.  86-14012  Filed  6-19-86;  a-45  am) 

BtUJNQ  COOC  WW-^l-M 


DEPARTMENT  OF  STATE 
(CM-8/978] 

Advisory  Committee  on  South  Africa; 
Closed  Meetinge 

The  Advisory  Committee  on  South 
Africa  will  meet  in  closed  sessions  on 
July  10, 1986  and  August  6, 1986.  The 
meetings  will  commence  at  9  a.m.  and 


will  be  held  in  Room  7516.  Department 
of  State.  Washington.  DC. 

The  sessions  will  be  closed  to  the 
public  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act  and  5 
U.S.C.  552b  (c)(1)  and  (c)(9)(B).  The 
Committee  will  have  access  to  and  will 
discuss  classified  irformation. 
Disclosure  of  the  Committee's 
deliberations  could  adversely  affect  the 
Committee's  ability  to  function  as  a 
group  in  providing  the  Secretary  of  State 
with  advice  on  matters  of  critical 
importance  Xo  the  conduct  of  United 
States  Foreign  policy.  The  purpose  of  the 
meetings  will  bie  to  discuss  the  current 
situation  in  South  Africa  and  to  evaluate 
U.S.  policy  toward  South  Africa. 

Requests  for  further  information 
should  be  directed  to:  Ann  Miller  (202) 
632-0276. 1730  K  Street,  NW.. 
Washington.  DC  20006. 

Dated:  June  4, 1988. 
C  WaBsfli  KoahM. 

Executive  Director. 

[FR  Doc  86-13937  Filed  6-19-86:  8:45  am) 

BILLING  COOe  4710-2e-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Put>lic 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits;  Week 
Ended  June  13, 1986 

Subpart  Q  Applications 

The  due  date  for  answers,  conforming 
application,  or  motions  to  modify  scope 
are  set  forth  below  for  each  application. 
Following  the  answer  period  DOT  may 
process  the  application  by  expedited 
procedures.  Skich  procedures  may 
consist  of  the  adoptioa  of  a  show-cause 
order,  a  tentative  order,  or  in 
appropriate  cases  a  final  order  without 
further  proceedings.  (See  14  CFR 
302.1701  et  seq.) 


Jun.  13.  1966.. 


Description 


HontHi  Metro,  c/o  JA  Rene  BnjneM  A  Aasc  Inc  .  PO  Bon  636.  Gatmeau.  P O  Canada  JSP  7A2  Appticatton  of  No^Mr  tMtm.  pursuant  to  Secton  402  o« 
Itia  Act  and  SUipan  O  ol  Itta  RagUlationt  request*  a  new  foreign  air  earner  permit,  using  foad  wing  aircran  m  group  "E"  type  large  arcrafi  to  conduct 
imamalional  Charter  Hignt*.  ongnatng  n  Canada  to/lrom  contiguou*  state*  ot  t>M  United  States  Answer*  may  be  filed  t>y  Juty  11.  1986. 


Phyllis  T.  Kaylor. 

Chief  Documentary  Services  Division. 
(Fit  Doc.  86-14016  Filed  6-19-86:  8:45  am] 
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Agreements  RIed  During  ttte  Week  Ending  June  13. 1986 

Answers  may  be  filed  within  21  days  fi-om  the  date  of  filing. 


Jun.  9.  1986 

Jua  ia  1966.. 

Do 

Do.. 

Do- -.. 


OockMNa 


44084.  R-1— R- 
•  10. 
44066,  R-1  A  R- 

2. 
44087,  R-1— n- 

10. 
44066.  R-1  &  R- 

2. 
44089.  R-1— R-3 


MonOt*  o«  IntamalionsI  Air  Transport  AMoeiatton . 
..„..<to .-■ 


...do.. 


PliylUs  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  86-14017  Filed  6-19-86;  8:45  am] 

BtUJNG  COOe  4910-62-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review. 

Dated:  June  13, 1986. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  these 
submissions  may  be  obtained  by  calling 
the  Treasury  Bureau  Clearance  Office 
listed.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Room  7221. 1201 
Constitution  Avenue,  NW.,  Washington. 
DC  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number:  1512-0043 


SuMect 


TO  1-2  Cvgo  Rates  Expectted.. 
Composite  Cargo  Resolution 


N/C  a  So  Pacific  Cargo  Resolution  Expedtted.. 

Constniction  Rules— Passengef  Fares 

TO  2/3  Cargo  Resolutions  Expedited 


Proposod 
eflectwedate 


July  1,  1986. 
Do. 
Do 
Do. 
Do. 


Form  Number:  ATF  F  8  (ATF  5310.11). 
PartU 

Type  of  Review:  Extension 

Title:  Application  for  Renewal  of 
Firearms  License 

Clearance  Officer:  Robert  G.  Masarsky 
(202)  566-7077,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  7202, 
Federal  Building,  1200  Pennsylvania 
Avenue.  NW.  Washington,  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room.  3208.  New  Executive 
Office  Building.  Washington.  DC. 
20503 

U.S.  Customs  Service 

OMB  Number:  1515-0090 

Form  Number:  None 

Type  of  Review:  Revision 

Title:  Exporters  Simimary  of  Exportation 

Clearance  Officer  Vince  Olive  (202) 
566-9181,  U.S.  Custom  Service.  Room 
6321 ,  1301  Constitution  Avenue  N.W., 
Washington.  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503 


Internal  Revenue  Service 

OMB  Number:  1545-0068 

Form  Number:  IRS  Form  2441 

Type  of  Review:  Revision 

Title:  Credit  for  Child  and  Dependent 

Care  Expenses 
OMB  Number  1545-0085 
Form  Number:  IRS  Form  1040-A 
Type  of  Review:  Revision 
Title:  U.S.  Individual  Income  Tax 
OMB  Number:  1545-0127 
Form  Number:  IRS  Form  1120-H 
Type  of  Review:  Extension 
Title:  U.S.  Income  Tax  Return  for 

Homeowners  Associations 
Clearance  Officer:  Garrick  Shear.  (202) 

566-6150,  Room  5571, 1111 

Constitution  Avenue  NW., 

Washington,  DC  20224 
OMB  Reviewer:  Robert  Neal,  (202  395- 

6880  Office  of  Management  and 

Budget.  Room  3208.  New  Executive 

Office  Building,  Washington,  DC 

20503. 
S.  F.  Timothy  Mullen, 

Departmental  Reports.  Management  Office. 
[FR  Doc.  86-13978  Filed  6-l»-«6;  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  Ihe  FEDERAL  REGISTER 
contains  notices  of  meetings  put^iished 
under  the  "Govemment  in  ttie  Sunshine 
Act"   (Pub.   L.  94-409)   5   U.S.C.   55a>(e)(3). 


CONTENTS 


Consumer  Product  Safety  Commission 
Federal  Deposit  Insurance  Cofpora- 

Federal  Resefve  System 

Legal  Services  Corporation 

National  Foundation  on  the  Afts  and 
Humanities 


Item 
1.2 

3 

4.5 

6 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  IOjOO  a.m..  Wednesday, 
June  25, 1986. 

LOCATION:  Room  456,  Westwood 
Towers,  5401  Weslbard  Avenue. 
Bethesda,  Md. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

FY  88  Planning  Issues/Priority  Prefects/ 
Budget  Format 

The  Commission  wiW  consider  fiscal  j^ear 
1988  planning  issues,  fiscal  year  1988  priority 
projects  and  twdget  format. 

FOR  A  RECORDED  MESSAGE  COWrAINma 
THE  UkTEST  AGENDA  fNFORMATION,  CALU 
302-492-5709. 

CONTACT  PERSON  FOR  AOOITIOf4AL 
INFORMATION:  Sheldon  D.  Butts.  Office 
of  the  Secretary.  5401  Westbard  Ave., 
Bethesda.  Md.  20207.  301-492-6800. 

Dated:  June  18, 198& 
Sheldaa  D.  Birtts. 
Deputy  Secretary. 
|FR  Doc.  86-14106  Filed  6-16-86:  3:40  pm| 

B1UJHQCOOC  nSS-OI-M 


CONSUMER  PflOOUCT  SATCTV 
COMMIflSlOW 

TIME  AND  DATE:  10:00  a.m..  Thursday, 
June  28. 1986. 

LOCATION:  Third  Floor  Hearing  Room. 
1111— 18th  Street,  NW..  Washington. 
DC. 

STATUS:  Open  to  the  Publia 

MAiTCR»  TO  w  comiDtniP: 


1.  Asbestot  in  Calmer  Products:  Options 

The  Commisskm  will  consider  options  to 
reduce  consumer  exposure  to  asbestos  in 
selected  products. 

2.  Methylene  Chloride:  Steering  Committee 
Progress  Report 

The  staff  will  brief  the  CommissioD  on  the 
results  of  the  three-pronged,  voluntary  effort 
on  methylene  chloride. 

3.  Methylene  Chloride:  Proposed  Rule 

The  Staff  will  brief  the  Commission  on.  the 
draft  Federal  Register  notice  on  the  section 
3(a)  proposed  rule  to  declare  methylene 
chloride  a  hazardous  substance. 

FOR  A  RECORDED  MESSAGE  CONTANHINQ 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301—492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sheldon  D.  Butts.  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesada,  Md.  20207  301—492-6800. 

Dated:  June  18. 1986. 
Sheldon  D.  Butts. 
Deputy  Secretary. 

[FR  Doc.  86-14107  Filed  6-18-86;  3:41  pmj 
nUJNO  COOE  •35&-0I-M 


FEDERAL  DEPOSIT  WSUWAMCE 
CORPORATIOM 

Pursuant  to  the  provisions  of  the 
"Govemment  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:40  p.m.  on  Sunday.  June  15, 1986.  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  ctmference 
call,  to  consider  matters  relating  to  The 
Bank  of  Commerce,  Shreveport, 
Louisiana,  which  was  closed  by  the 
Commissioner  of  Fmancial  Institutions 
for  the  Stale  of  Louisiana,  on  Friday, 
June  13. 1986. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L 
William  Seidman,  seconded  by  Mr. 
Dean  S.  Marriott,  acting  in  the  place  and 
stead  of  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8),  (c)(9)(A)(ii},  and 
(c)(9)(B)  of  the  "Government  in  the 
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Sunshine  Act"  (5  U.S.C  552b(cM8), 
(c){9KA)(ii).  and  (c)(9)(B)). 

The  meeting  was  recessed  at  2:42  pjn., 
and  at  2:45  p.m.  that  same  day  the 
meeting  was  reconvened,  by  telephone 
conference  call,  at  which  time  the  Board 
considered  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of 
the  liability  to  pay  deposits  made  in  the 
closed  The  Bank  of  Commerce, 
Shreveport  Louisiana. 

In  reconvening  the  meetmg.  the  Board 
determined,  on  motion  of  Chairman  L 
William  Seidman,  seconded  by  Mr. 
Dean  S.  Marriott,  acting  in  the  place  and 
stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8),  (cM9MA)(ii},  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8), 
(c)(9)(A)(ii).  and  (cM9)(B)). 

The  meeting  was  recessed  at  2:46  pjn.. 
and  at  3:04  p.m.  that  same  day  the 
meeting  was  reconvened,  by  telephone 
conference  call,  at  which  time  the  Board 
of  Directors:  (1)  Accepted  the  bid 
submitted  by  The  Peoples  Bank  &  Trust 
Company,  Natchitoches,  LA. 
Natchitoches,  Louisiana,  an  insured 
State  nonmember  bank,  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  liability  to  pay  deposits  made  in 
The  Bank  of  Commerce,  Shrevepiort 
Louisiana,  which  was  closed  by  the 
Commissioner  of  Financial  Institutioos 
for  the  State  of  Louisiana  on  Friday, 
June  13. 1986;  (2)  approved  the 
application  of  The  Peoples  Bank  &  Trust 
Company,  Natchitoches,  LA, 
Natchitodies.  Louisiana,  for  consent  to 
purchase  certain  assets  of  and  assume 
the  liability  to  pay  deposits  made  in  The 
Bank  of  Commerce,  ^reveport, 
Louisiana,  and  for  consent  to  establish 
the  three  offices  of  The  Bank  of 
Commerce  as  branches  of  The  Peoples 
Bank  &  Trust  Company.  Natchitoches, 
LA;  and  (3)  provided  sudi  fioandal 
assistance,  pursuant  to  section  13(c)(2) 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C  1823(c)(2)),  as  was  necessary  to 
facilitate  the  purchase  and  assimiption 
transaction. 
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In  reconvening  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L 
Wilham  Seidman,  seconded  by  Mr. 
Dean  S.  Marriott,  acting  in  the  place  and 
stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  June  17. 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 

(FR  Doc.  88-14062  Filed  6-18-86;  11:09  am] 
MJJNO  COOC  •714-01-11 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
June  25, 1986.  The  date  of  this  meeting 
may  change.  Please  call  452-3206  on 
June  24  or  25  to  confirm  the  schedule. 
place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington.  DC  20551. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Proposal  to  amend  the  Board's  policy 
statement  regarding  large-dollar  wire  transfer 
systems  to  adopt  a  new  sender  net  debit  cap 
category  for  certain  depository  institutions. 

Discussion  Agenda 

2.  Proposals  regarding  Regulation  Y  (Bank 
Holding  Companies  and  Change  in  Bank 
Control): 

A.  Amendment  to  permit  certain  additional 
nonbanking  activities  for  bank  holding 
companies  (proposed  earlier  for  public 
comment;  Docket  No.  R-0511); 

B.  Amendment  to  define  the  scope  of 
permissible  insurance  agency  and 
underwriting  activities  for  bank  holding 
companies  (proposed  earlier  for  public 
comment;  Docket  No.  R-0511);  and 

C.  Elimination  of  the  specific  public 
benefits  requirement  regarding  credit  life  and 
accident  and  health  insurance  underwriting 
by  bank  holding  compunies  (proposed  earlier 
for  public  comment;  Doclcet  No.  R-0491). 


3.  Proposed  Federal  Reserve  Board  1967 
budget  guideline. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  June  18, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-14060  Filed  6-18-88;  10:54  am] 
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FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  oate:  Approximately  12:30 

p.m.,  Wednesday,  June  25, 1986, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Building,  C  Street  entrance 

between  20th  and  21st  Streets  NW.. 

Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  June  18, 1986. 
(ames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-14061  Filed  6-18-86;  10:54  am] 
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LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 
TIME  AND  DATE:  The  meeting  will 
commence  at  6:00  p.m.,  Friday.  June  27. 
1986,  and  continue  at  9:00  a.m., 
Saturday,  |une  28. 1986  until  all  ofTicial 
business  is  completed.  An  executive 
session  is  scheduled. 


PLACE:  Capitol  Holiday  Inn,  Columbia 
Room,  550  C  Street,  SW.,  Washington, 
DC  20024. 

STATUS  OF  MEETING:  Open  [A  portion  of 
the  meeting  is  to  be  closed  to  discuss 
personnel,  personal,  litigation,  and 
investigatory  matters  under  The 
Government  in  the  Sunshine  Act  [5 
U.S.a  552b  (c)  (2),  (6),  (7),  (9)(B),  and 
(10)1  and  45  CFR  1622.5(a),  (e),  (f),  (g). 
and  (h)]. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes 
—May  22, 1986 

3.  Questioned  Costs— Proposed  45  CFR  1630 
— Report  from  Corporation  Staff 

— Public  Comment 

4.  Personal  and  Personnel  Matters  (Closed) 

5.  Litigation  and  Investigation  Matters 

(Closed) 

6.  Appointment  of  the  Corporation's 

Independent  Auditor 
7. 1987  Budget  Request 
8.  Public  Comment 

CONTACT  PERSON  FOR  MORE 
information:  Timothy  H.  Baker, 
Executive  Office.  (202)  863-1839. 

Date  issued:  June  18, 1986. 
Tunothy  H.  Baker, 
Secretary. 

[FR  Doc.  86-14104  Filed  8-1&-66;  3:17  pm] 
BH.UNQ  COOC  <a20-3»-«l 


NATIONAL  FOUNDATION  ON  THE  ARTS 

AND  HUMANITIES 

INSTITUTE  OF  MUSEUM  SERVICES 

summary:  This  notice  sets  forth  the 

agenda  of  a  forthcoming  meeting  of  the 

National  Museum  Services  Board.  This 

notice  also  describes  the  functions  of 

the  Board.  Notice  of  this  meeting  is 

required  under  the  Government  in  the 

Sunshine  Act  (Pub.  L.  no.  94-409)  and 

regulations  of  the  Institute  of  Museum 

Services,  45  CFR  1180.84. 

TIME  AND  date:  9:00  a.m.,  Friday,  July  18. 

1986. 

STATUS:  Open  and  Closed. 

ADDRESS:  The  Nancy  Hanks  Center,  Old 

Pest  Office  Pavillion,  Room  M-07. 1100 

Pennsylvania  Avenue,  NW., 

Washington,  DC. 

FOR  FURTHER  INFORMA-HON  CONTACT 

Mr.  Robin  N.  Rapp,  Executive  Assistant 

to  the  National  Museum  Services  Board, 

Room  510, 1100  Pennsylvania  Avenue. 

NW..  Washington,  DC  20506,  (202)  78&- 

0536. 

SUPPLEMENTARY  INFORMATION:  The 

National  Museum  Services  Board  is 

established  under  the  Museum  Services 

Act.  Title  II  of  the  Arts.  Humanities,  and 

Cultural  Affairs  Act  of  1976.  Pub.  L  94- 


462.  The  Board  has  responsibility  for  the 
general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  under  this  Title.  Grants  are 
awarded  by  the  Institute  of  Museum 
Services  after  review  by  the  Board. 

The  meeting  of  July  18, 1986  will  be 
open  to  the  public  from  9:00  a.m.  through 
discussion  of  agenda  item  number  V. 
The  meeting  will  be  closed  to  the  public 
for  a  review  of  agenda  item  number  VI 
pursuant  to  paragraphs  6,  9  (B),  and 
other  relevant  provisions  of  subsection 
(c)  of  Section  552  of  Title  5,  United 
States  Code  because  the  Board  will 
consider  information  that  may  disclose: 
Information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  privacy; 
and  information  the  disclosure  of  which 
might  significantly  impede 
implementation  of  proposed  agency 
actions  related  to  the  grant  award 
process. 

National  Museum  Services  Board 
July  18,  1986  Meeting  Agenda 

I.  Approval  of  Minutes  of  May  9, 1986 

Meeting 

II.  Directors  Report 

III.  Legislative  and  Regulatory  Update 

IV.  Other  Business 

V.  Program  Report 

A.  Museum  Assessment  Program 

B.  General  Operating  Support 

C.  Conser\alion  Support  Program 

VI.  Closed  Session 
Dated:  June  16. 1986. 

Lois  Burke  Shepard, 

Director 

|FR  Doc.  86-14105  Filed  6-18-86;  3:18  pm] 
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DEPARTMENT  OF  LABOR 

Occuf»ational  Safety  and  Health 
Administration 

29  CFR  Parts  1910  and  1926 
[Dodiet  Na  H-033C] 

Occupational  Exposure  to  Asliestos, 
Tremoite,  Anttiophyliite.  and 
Actinoilte 

AOCNCV:  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor. 
action:  Final  rules. 


SUMMARY:  In  these  final  standards,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  amends  its 
present  standard  (29  CFR  1910.1001) 
regulating  occupational  exposure  to 
asbestos.  The  standards  published 
today  estabhsh  a  permissible  exposure 
Umit  of  0.2  fiber  per  cubic  centimeter  of 
air  (f/cc),  determined  as  an  8-hour  time- 
weighted  average  airborne 
concentration.  The  standards  apply  to 
all  industries  covered  by  the 
Occupational  Safety  and  Health  Act, 
including  the  construction  and  maritime 
industries  and  general  industry. 
Separate  standards  and  separate 
statements  of  reasons  (Summary  and 
Explanation  sections)  have  been 
developed  to  apply  to  general  industry 
(including  maritime)  and  to  construction, 
because  the  differences  in  exposure  and 
workplace  conditions  in  general 
industry  and  construction  worksites 
warrant  separate  treatment.  The 
standards  will  be  codified  in  29  CFR 
Parts  1910  and  1926.  OSHA's  General 
Industry  and  Construction  standards, 
respectively.  The  basis  for  promulgation 
of  these  regulations  is  a  determination 
by  the  Assistant  Secretary  that 
employees  exposed  to  asbestos, 
tremohte,  anthophyllite,  and  actinoUte 
face  a  significant  risk  to  their  health  and 
that  these  final  standards  will 
substantially  reduce  that  risk.  The 
record  in  this  rulemaking  demonstrates 
that  employee*  occupationally  exposed 
to  asbestos  are  at  risk  of  developing 
such  chronic  diseases  as  asbestosis. 
limg  cancer,  pleural  and  peritoneal 
mesothelioma,  and  gastrointestinal 
cancer. 

The  standards  also  provide  for 
requirements  for  methods  of  compliance, 
personal  protective  equipment, 
employee  monitoring,  medical 
surveillance,  communication  of  hazards 
to  employees,  regulated  areas, 
housekeeping  procediu^s,  and 
recordkeeping.  An  "action"  level  of  0.1 
f/cc  as  an  8-hour  time-weighted  average 
is  estabUshed  as  the  level  above  which 


employers  must  initiate  certain 
compliance  activities,  such  as  employee 
training  and  medical  surveillance. 
Where  the  employer  can  demonstrate, 
by  means  of  exposure  monitoring  results 
or  historical  data,  that  the  exposures  of 
his  or  her  employees  do  not  exceed  the 
action  level,  the  employer  is  not 
obligated  to  comply  with  many  of  the 
standard's  requirements.  The  0.2  f/cc  8- 
hour  limit  reduces  significant  risk  from 
exposure  and  is  considered  by  OSHA, 
based  upon  substantial  evidence  in  the 
record  as  a  whole,  to  be  the  lowest  level 
feasible. 

EFFECTIVE  DATE:  The  amended 
standards  published  today  take  effect 
July  21, 1986,  except  the  following 
paragraphs  which  contain  information 
collection  requirements  which  are  under 
review  at  the  Office  of  Management  and 
Budget:  29  CFR  1910.1001  (d)(2),  (d)(3), 
(d)(5).  (d)(7).  (f)(2).  (g)(3)(i).  a)(5).  (1).  and 
(m):  29  CFR  1926.58  (f)(2),  (f)(3).  (0(8). 
(h)(3)(i).  (k)(3).  (k)(4).  (m).  and  (n). 

ADDRESS:  For  additional  copies  of  these 
final  standards,  contact:  OSHA  Office  of 
Publications.  U.S.  Department  of  Labor. 
Room  S-4203.  200  Constitution  Avenue, 
r^W.,  Washington,  DC  20210.  Telephone 
(202)  523-0667. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Foster,  Director,  Office  of 
Information  and  Consiuner  Affairs, 
OSHA.  U.S.  Department  of  Labor.  Room 
N-3637.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  Telephone  (202) 
523-8151. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  The  Format  of  This  Document  (the 
Preamble) 

The  preamble  accompanying  these 
revised  standards  is  divided  into  13 
parts,  numbered  I  through  XIII.  The 
following  is  a  table  of  contents: 

I.  Introduction 

n.  Regulatory  History 

m.  Pertinent  Legal  Authority 

rv.  Health  Effects 

V.  Quantitative  Risk  Assessment 

VI.  Significance  of  Risk 

VII.  Final  Economic  Impact,  and  Regulatory 
Flexibility  Analysis 

Vni.  Environmental  Impact  Assessment 
DC.  Standards  Recommended  to  OSHA  by 
Interested  Parties 

X.  Summary  and  Explanation  of  the  Revised 
Standard  for  General  Industry 

XI.  Summary  and  Explanation  for  a  Revised 
Standard  for  the  Construction  Industry 

XII.  Authority  and  Signature 

XIII.  Amended  Standards 

References  to  the  rulemaking  record 
are  in  the  text  of  the  preamble,  and  the 
following  abbreviations  have  been  used: 


1.  Ex.:  Exhibit  number  in  Docket  H- 
033C.  Docket  H-033C  is  located  in  Room 
N3670  at  the  Department  of  labor. 

2.  TR.:  Transcript  date  and  page 
number. 

B.  Summary 

Pursuant  to  sections  4(b)(2).  6(b).  6(c). 
and  8(c)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (the  Act)  (84  Stat. 
1592, 1593. 1596. 1599:  29  U.S.C.  653.  655. 
657).  the  Construction  Safety  Act  (40 
U.S.C.  333).  the  Longshoremen's  and 
Harbor  Workers*  Compensation  Act  (33 
U.S,C.  941).  the  Secretary  of  Labor's 
Order  No.  9-83  (48  FR  35736).  and  29 
CFR  Part  1911,  these  final  standards 
hereby  amend  and  revise  the  current 
asbestos  standard.  29  CFR  1910.1001. 
This  action  follows  publication  of 
proposed  notices  on  November  4, 1983 
(48  ra  51085)  and  on  April  10, 1984  (49 
FR  14116)  and  the  holding  of  a  public 
hearing  to  provide  the  public  with  an 
opportunity  to  comment  on  these 
proposed  revisions.  The  hearings  were 
held  from  June  19  to  July  10, 1984,  in 
Washington,  DC.  More  than  55,000 
pages  of  testimony  and  comments  were 
received  into  the  record  of  this 
rulemaking  and  have  been  analyzed  by 
the  Agency  in  developing  these  final 
standards.  Based  on  this  record,  OSHA 
has  determined  that  employees  exposed 
to  asbestos,  tremolite,  anthophyllite,  and 
actinolite  at  the  existing  permissible 
exposure  limit  (PEL)  of  2  fibers  per  cubic 
centimeter  of  air  (2  f/cc)  at  worksites  in 
the  construction  and  maritime  industries 
and  in  general  industry  workplaces  face 
a  significant  risk  to  their  health  and  that 
these  final  standards  will  substantially 
reduce  that  risk.  Evidence  in  the  record 
of  this  proceeding  has  shown  that 
employees  exposed  at  the  revised 
standards'  PEL  of  0.2  fiber/cc  remain  at 
significant  risk  of  incurring  a  chronic 
exposure-related  disease,  but 
considerations  of  feasibility  have 
constrained  OSHA  to  set  the  revised 
PEL  at  the  0.2  fiber/cc  level. 

The  standard  issued  in  1971  defined 
asbestos  as  chrysotile.  crocidolite, 
amosite,  tremolite,  anthophyllite,  and 
actinolite.  All  of  these  minerals 
represent  a  hazard  to  workers,  and  the 
revised  standard  continues  to  regulate 
all  of  them.  However,  some  forms  of 
these  minerals  are  no  longer  included  in 
the  definition  of  the  word  "asbestos". 
The  regulatory  text  cleariy  specifies  that 
the  standards  apply  to  occupational 
exposure  to  asbestos,  tremolite, 
anthophyllite,  and  actinoUte.  In  the 
preamble,  however,  where  the  word 
"asbestos"  is  used  this  should  be 
interpreted  as  applying  to  tremolite, 
anthophylhte,  and  actinoUte  as  weU. 
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OSHA  has  decided  to  issue  two 
separate  standards  regulating 
occupational  exposure  to  asbestos, 
tremolite.  anthophyllite,  and  actinolite: 
One  that  applies  to  workplaces  in 
general  industry  (including  maritime) 
and  another  covering  construction 
worksites.  In  promulgating  two  separate 
standards  for  general  industry  and 
construction.  OSHA  is  acting  in 
accordance  with  the  recommendations 
of  the  Advisory  Committee  for 
Construction  Safety  and  Health 
(CACOSH),  which  has  reviewed  and 
commented  on  several  versions  of  the 
new  standard  in  the  construction 
industry,  most  recently  during 
CACOSH's  deliberations  on  October  17, 
1985,  in  Washington,  DC.  These 
standards  will  be  codified  at  29  CFR 
1910.1001  for  general  industry  and  at  29 
CFR  1926.58  for  the  construction 
industry.  OSHA  has  developed  separate 
standards  for  these  two  industry 
groupings  in  recognition  of  the  vastly 
different  conditions  prevailing  in  the 
workplaces  covered  by  general  industry 
and  construction  standards.  As  the  April 
1984  notice  pointed  out  (49  FR  14127  et 
seq.).  OSHA's  existing  asbestos 
standard  (29  CFR  1910.1001)  was  more 
suitable  for  fixed-site  manufacturing 
workplaces  and  a  workforce  composed 
of  long-term  employees,  rather  than  for 
the  short-term  projects  and  highly 
mobile  workforce  characteristic  of  the 
construction  industry. 

Support  for  a  separate  OSHA 
standard  for  construction  came  from  all 
interested  parties  in  this  rulemaking, 
including  the  Building  and  Construction 
Trades  Department  (BCTD)  of  the  AFI^ 
CIO  (Ex  87-2);  CACOSH  (Ex.  84-424); 
the  Asbestos  Information  Association 
(EX.  84-307);  the  Associated  General 
Contractors  of  America  (AGC)  (Ex.  84- 
457):  The  Safe  State  Program,  University 
of  Alabama  (Ex.  601.X);  and  the  AFl^ 
CIO  Steering  Committee  on  Safety  and 
Occupational  Health  (Ex,  606J().  These 
commenters  supported  separate 
standards  for  these  two  industry 
groupings  because  employee  exposures 
to  asbestos,  tremoUte,  anthophylUte,  and 
actinoUte.  appropriate  methods  of 
.  controlling  exposures,  and  prevailing 
workplace  conditions  are  substantially 
different  in  workplaces  in  construction 
and  general  industry. 

Although  the  Summary  and 
Explanation  section  of  the  preamble  for 
the  construction  industry  (Section  XI  of 
the  preamble)  discusses  the  record 
evidence  as  it  applies  to  specific 
provisions  of  the  final  rule  for 
construction,  the  reasons  given  by  these 
conunenters  in  support  of  a  separate 


standard  for  construction  can  be 
summarized  briefiy  as  foUows: 

(1)  The  construction  industry  is 
characterized  by  non-fixed  worksites 
that  are  temporary  in  nature  and  differ 
from  those  in  general  industry  in  regard 
to  site  conditions,  size  and  scope  of 
tasks,  methods  of  operation,  and 
environmental  conditions. 

(2)  Employees  in  the  construction 
industry  often  do  not  remain  in 
construction  or  in  the  employ  of  the 
same  employer  for  a  long  period  of  time, 
in  contrast  to  employees  in  fixed-site 
manufacturing  facilities. 

(3)  The  unique  characteristics  of 
construction  operations  may  make  it 
necessary  to  tailor  some  of  the 
requirements  traditionally  included  in 
OSHA  health  standards  to  the  specific 
needs  of  the  construction  industry. 

OSHA  finds  merit  in  these  arguments, 
and  in  response  to  the  nearly  unanimous 
support  for  separate  standards  for 
general  industy  and  construction,  the 
Agency  is  issuing  separate  final  rules 
covering  these  respective  workplaces.  In 
addition,  OSHA  has  tailored  the 
requirements  of  the  final  construction 
standard  to  reflect  differences  in 
operations  of  various  types  within  the 
construction  industry  itself-The  record 
demonstrated  these  intra-industry 
differences  in  construction  exposure  and 
work  conditions  by  pointing  to  the 
generally  low  exposures  and  well- 
controlled  conditions  prevailing  in 
construction  operations  involving  the 
installation  of  new  asbestos-containing 
products  and  comparing  them  with  those 
typical  of  major  demolition,  renovation, 
and  asbestos  removal  construction 
operations.  In  recognition  of  this  wide 
diversity  in  construction  projects,  the 
Agency  has  specifically  identified  in  the 
final  rule  those  additional  requirements 
that  apply  to  construction  operations 
involving  asbestos  abatement  activities. 
Requirements  governing  these 
potentiaUy  high-hazard  operations  are 
grouped  separately  in  the  construction 
standard  under  a  heading  clearly 
labeled  "for  removal,  demoUtion,  and 
renovation  operations."  For  example, 
paragraphs  (i){l)  through  (i)(3)  of  the 
standard  are  grouped  under  the  title 
"Protective  clothing"  and  apply  to  all 
construction  operations  other  than 
removal,  demoUtion,  and  renovation 
operations,  while  paragraph  (i)(4)  is 
tided  "Protective  clothLog  for  asbestos 
removal.  demoUtion.  and  renovation 
operations"  and  appUes  only  to  such 
operations.  Similarly,  paragraphs  (e)(1) 
through  (e)(5)  contain  OSHA's 
requirements  for  regulated  areas  on 
construction  projects  other  than 
removal,  demoUtion.  and  renovation 


operations,  while  paragraph  (e)(6) 
specifies  the  more  extensive  and 
stringent  requirements  for  the  enclosed 
negative-pressure  regulated  areas 
required  for  removal,  demolition,  and 
renovation  operations.  OSHA  believes 
that  tiering  the  construction  standard  to 
reflect  differences  in  workplace 
conditions  within  this  industry  wiU 
simultaneously  provide  appropriate 
employee  protection  and  encourage 
voluntary  employer  compliance  with  the 
final  rule. 

In  publishing  these  two  revised 
standards  governing  occupational 
exposure  to  a8t>e8tos,  tremolite. 
anthophyllite.  and  actinolite  in 
construction  and  in  general  industry. 
OSHA  is  acting  to  regulate  a  hazard 
widely  recognized  by  other  Federal 
agencies,  health  experts,  and  the  general 
pubUc.  The  U.S.  Environmental 
Protection  Agency  (EPA)  has 
promulgated  regulations  controUing 
asbestos  under  the  Clean  Air  Act.  the 
Toxic  Substances  Control  Act.  and  the 
Clean  Water  Act  Under  section  6  of  the 
Toxic  Substances  Control  Act  (TSCA), 
EPA  is  proposing  to  prohibit  the 
manufacture,  importation,  and 
processing  of  asbestos-cement  pipe  and 
fittings,  roofing  felts,  flooring  felts  (and 
felt-backed  sheet  flooring),  vinyl- 
asbestos  floor  tile,  and  asbestos  clothing 
(51  FR  3738-3759).  These  uses  would  be 
prohibited  because  EPA  beUeves  that 
safer,  economically  competitive 
substitutes  for  these  products  are 
available,  and  that  "the  manufacture, 
processing,  and  use  of  asbestos  products 
leaves  a  legacy  of  asbestos  in  the 
ambient  air"  (51  FR  3739). 

In  addition,  EPA  is  proposing  to 
establish  a  permit  system  to  phase  out 
aU  other  asbestos  products.  Under  this 
system,  EPA  would  permit  current 
miners  or  importers  to  mine  or  import  a 
specific  quantity  of  asbestos.  EPA  would 
require  this  quantity  to  decline  every 
year  until,  after  10  years,  mining  or 
importation  would  only  be  permitted 
under  a  specific  exemption  for  those 
asbestos  applications  for  which  no 
substitutes  had  been  developed,  EPA  is 
also  considering  requiring  labeling  for 
aU  asbestos  products  that  are  not 
banned,  including  products 
manufactured  pursuant  to  permits 
issued  by  EPA  during  the  phase-down 
period,  or  pursuant  to  an  exemption 
process. 

Emissions  of  asbestos  to  the  ambient 
air  are  controlled  under  section  112  of 
the  Clean  Air  Act,  which  establishes 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants.  Regulations  in 
40  CFR  Part  61.  Subpart  M.  specify 
control  requirements  for  most  asbestos 
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emissions,  including  work  practices  that 
must  be  followed  to  minimize  the 
release  of  asbestos  fibers  during  the 
handling  of  asbestos  waste  materials. 
EPA  regulations  promulgated  under  the 
Toxic  Substances  Control  Act  (40  CFR 
Part  763,  Subpart  F)  address  the  problem 
of  asbestos  construction  materials  used 
in  schools.  These  regulations  require 
that  all  schools  be  inspected  to 
determine  the  presence  and  quantity  of 
asbestos-containing  materials  in  school 
facihties.  Corrective  actions  are  left  to 
the  discretion  of  school  officials.  EPA 
regulations  promulgated  under  the  Clean 
Water  Act  set  standards  for  asbestos 
levels  in  effluents  to  navigable  wafers. 
Throughout  this  rulemaking.  OSHA 
has  consulted  with  the  EPA  on  various 
regulatory  aspects  of  dealing  with  the 
asbestos  hazard.  EPA  has  reviewed  and 
critiqued  OSHA's  quantitative  risk 
assessment  for  asbestos  (Exs.  84-292, 
86-6).  and  both  EPA  and  OSHA  belong 
to  the  Federal  Asbestos  Task  Force, 
established  in  June  1983.  to  coordinate 
Federal  regulatory  actions  with  regard 
to  asbestos.  The  Consumer  Product 
Safety  Commission  is  also  a  member  of 
this  task  force  because  of  its  mandate  to 
protect  consumers  from  health  and 
safety  hazards. 

C.  State  Plan  Revisions 

The  25  states  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  revise  their 
existing  standard  within  6  months  of 
this  publication  date  or  show  OSHA 
why  there  is  no  need  for  action;  for 
example,  because  an  existing  State 
standard  covering  this  area  is  already 
"at  least  as  effective"  as  the  revised 
Federal  standards.  These  states  or 
territories  are:  Alaska.  Arizona, 
California.  Connecticut.  Hawaii. 
Indiana.  Iowa,  Kentucky.  Maryland. 
Michigan.  Minnesota.  Nevada,  New 
Mexico.  New  York,  North  Carolina. 
Oregon,  Puerto  Rico,  South  Carolina, 
Tennessee,  Utah.  Vermont.  Virginia,  the 
Virgin  Islands,  Washington,  and 
Wyoming.  (In  Connecticut  and  New 
York,  the  plan  covers  only  State  and 
local  government  employees.) 

n.  Regulatory  History 

OSHA  has  regulated  asbestos  since 
1971.  A  12  f/cc  permissible  exposure 
limit  (PEL)  for  asbestos  was  included  in 
the  initial  promulgation  on  May  29. 1971 
(36  FR  10466)  of  OSHA  standards 
pursuant  to  Section  6(a)  of  the  Act.  In 
Response  to  a  petition  by  the  Industrial 
Union  Department  of  the  AFL-CIO, 
OSHA  issued  an  ETS  on  asbestos  on 
December  7. 1971.  which  established  a 
PEL  of  5  f/cc  as  an  8-hour  time-weighted 


average  (TWA)  and  a  peak  exposure 
level  of  10  f/cc. 

In  June  1972.  OSHA  promulgated  a 
new  final  standard  that  established  an 
8-hour  time-weighted  average  PEL  of  5 
f/cc  and  a  ceiling  limit  of  10  f/cc.  These 
limits  were  intended  primarily  to  protect 
employees  against  ^sbestosis,  and  it 
was  hoped  that  they  would  provide 
some  incidental  degree  of  protection 
against  asbestos  induced  forms  of 
cancer.  Effective  July  1976,  OSHAs  8- 
hour  TWA  limit  was  reduced  to  2  f/cc 
and  this  limit  remained  in  effect  up  to 
the  present;  the  final  rules  published 
today  revise  the  PEL  for  8-hour 
employee  exposures  to  asbestos, 
tremolite.  anthophyllite.  and  actinolite 
to  a  level  of  0.2  fiber/cc. 

OSHA's  1972  asbestos  standard  was 
reviewed  by  the  court  and  upheld  in  all 
major  respects;  however,  the  court 
remanded  two  issues  for  OSHA's 
reconsideration  [lUD  v.  Hodgson,  449  F. 
2d  467  (CADC  1974)).  These  issues  were 
whether  the  July  1976  effective  date  for 
the  2  f/cc  standard  should  be 
accelerated  for  some  industries  and 
whether  the  standard's  3-year  retention 
period  for  employee  exposure 
monitoring  records  was  adequate.  In 
response  to  the  remand.  OSHA 
increased  the  record  retention  period  to 
20  years  (41  FR  11504),  and  the  passage 
of  time  mooted  the  acceleration  issue. 
In  October  1975.  OSHA  published  a 
notice  of  proposed  rulemaking  (40  FR 
47652)  to  revise  the  asbestos  standard 
because  the  Agency  believed  that 
"sufficient  medical  and  scientific 
evidence  has  been  accumulated  to 
warrant  the  designation  of  asbestos  as  a 
human  carcinogen"  and  that  advances 
in  monitoring  and  protective  technology 
made  reexamination  of  the  standard 
"desirable."  This  proposal  would  have 
reduced  the  8-hourtime-weighted 
average  to  0.5  f/cc  and  imposed  a  ceiling 
limit  of  5  f/cc  for  15  minutes. 

The  basis  for  the  1975  proposal's 
reduction  in  the  permissible  exposure 
limit  to  0.5  f/cc  was  OSHA's  then- 
current  policy  for  carcinogens  that 
assumed  that  no  safe  threshold  level 
was  demonstrable  and  therefore  that  the 
Act  required  the  Agency  to  set  the  PEL 
at  a  level  as  low  as  technologically  and 
economically  feasible.  This  policy  was 
rejected  by  the  Supreme  Court  in  the 
benzene  decision  {lUD  v.  API.  448  U.S. 
601  (1980))  (see  the  discussion  of  the 
implications  of  the  benzene  decision  for 
OSHA  rulemaking  in  the  Significance  of 
Risk  section  of  the  preamble,  section 
VI).  The  1975  proposal  would  have 
applied  to  all  industries  except 
construction.  Further,  although  OSHA 
announced  its  intention  to  develop  a 


separate  proposal  applicable  to  the 
construction  industry,  no  such  proposal 
was  published. 

In  1976,  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  and  in  1980  a  NIOSH/OSHA 
task  force,  recommended  that  OSHA 
reduce  the  permissible  exposure  limit 
for  asbestos  to  0.1  f/cc.  based  on 
evidence  of  the  carcinogenicity  of 
asbestos  (Ex.  84-320).  OSHA  has 
considered  these  recommendations  in 
determining  what  regulatory  response  is 
necessary  to  provide  exposed 
employees  with  effective  protection. 
On  May  24, 1983,  OSHA  consulted 
with  the  Advisory  Committee  for 
Construction  Safety  and  Health 
(referred  to  as  "CACOSH")  concerning 
the  applicability  of  any  new  asbestos 
standard  to  the  construction  industry. 
CACOSH  endorsed  OSHA's  position 
that  any  new  PEL  adopted  for  general 
industry  should  also  apply  to  the 
construction  industry  (Ex.  84-424).  On 
November  4, 1983,  OSHA  published  an 
Emergency  Temporary  Standard  (ETS) 
for  asbestos  (48  FR  51086).  The  ETS 
marked  a  new  regulatory  initiative, 
related  to.  but  not  part  of,  the  1975 
proceeding.  The  ETS  was  held  invalid 
by  the  U.S.  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  on  March  7. 1984. 

Subsequently.  OSHA  pubUshed  a 
notice  of  proposed  rulemaking  (49  FR 
14116,  April  10, 1984)  for  a  standard 
covering  occupational  exposure  to 
asbestos  in  all  of  the  industries 
governed  by  the  Act:  maritime, 
construction,  and  general  industry. 
Pursuant  to  Section  6(c)  of  the  Act,  the 
ETS  also  served  as  a  proposed  rule. 
Public  hearings  were  held  in 
Washington.  D.C..  from  June  19  to  July 
10. 1984.  to  provide  interested  parties 
and  the  public  with  the  opportunity  to 
comment  on  the  proposed  revisions, 
pursuant  to  notice  and  section  6(b)  of 
the  Act  (29  U.S.C.  655(b)(3)).  The 
hearings  were  presided  over  by 
Administrative  Law  Judge  Robert  G. 
Mahoney.  Post-hearing  submissions  of 
data,  comments,  and  briefs  were 
received  through  November  1, 1984.  The 
entire  record,  including  over  340  exhibits 
and  approximately  55,000  pages  of 
material,  was  certified  by  Judge 
Mahoney  on  September  27, 1985,  in 
accordance  with  29  CFR  191117.  Copies 
of  materials  contained  in  the  record  may 
be  obtained  from  the  OSHA  Docket 
Office.  Room  N3670,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  These  final 
standards  on  occupational  exposure  to 
asbestos  in  construction  and  general 
industry  are  based  on  a  thorough 
consideration  of  the  entire  record  of  this 
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proceeding,  including  materials 
discussed  or  relied  on  in  the  November 
1983  and  April  1984  notices,  the  record 
of  the  informal  hearing,  and  all  written 
comments  and  exhibits  received. 

in.  Pertinent  Legal  Authority 

The  primary  purpose  of  the 
Occupational  Safety  and  Health  Act  (29 
t  U.S.C.  651  et  se(f.]  (the  Act]  is  to  assure, 
so  far  as  possible,  safe  and  healthful 
working  conditions  for  every  American 
worker  over  the  period  of  his  or  her 
working  lifetime.  One  means  prescribed 
by  the  Congress  to  achieve  this  goal  is 
the  mandate  given  to,  and  the 
concomitant  authority  vested  in,  the 
Secretary  of  Labor  to  set  mandatory 
safety  and  health  standards.  The 
Congress  specifically  mandated  that: 

The  Secretary,  in  promulgating  standards 
dealing  with  toxic  materials  or  harmful 
physical  agents  under  this  subsection,  shall 
set  the  standard  which  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  exposure  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
working  life.  Development  of  standards  under 
this  subsection  shall  be  based  upon  research, 
demonstrations,  experiments,  and  such  other 
information  as  may  be  appropriate.  In 
addition  to  the  attainment  of  the  highest 
degree  of  health  and  safety  protection  for  the 
employee,  other  considerations  shall  be  the 
latest  available  scientiflc  data  in  the  field,  the 
feasibility  of  standards,  and  experience 
gained  under  this  and  other  health  and  safety 
laws.  (Section  6(b)(5)] 

Where  appropriate,  OSHA  standards 
are  r^uired  to  include  provisions  for 
labels  or  other  appropriate  forms  of 
warning  to  apprise  employees  of 
hazards,  suitable  protective  equipment 
exposure  control  procedures,  monitoring 
and  measuring  of  employee  exposure, 
employee  access  to  the  results  of 
monitoring,  appropriate  medical 
examinations,  and  training  and 
education.  Moreover,  where  a  standard 
prescribes  medical  examinations  or 
other  tests,  they  must  be  available  at  no 
cost  to  the  employee  (Section  6(b)(7)). 
Standards  may  also  prescribe 
recordkeeping  requirements  where 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  occupational 
accidents  and  illnesses  (Section  8(c)). 

In  vacating  OSHA's  revision  to  its 
benzene  standard,  the  Supreme  Court 
required  in  Industrial  Union 
Department,  AFL-CIO  v.  American 
Petroleum  Institute,  448  U.S.  601.  65  L 
Ed.  2d  1010. 100  S.  Ct.  2844  (1980).  that 
before  the  issuance  of  a  new  or  revised 
standard  pursuant  to  section  6(b)(5)  of 
the  Act.  OSHA  must  make  two 


threshold  findings.  OSHA  must  find  that 
a  significant  risk  exists  under  the 
current  standard  and  that  the  issuance 
of  a  new  standard  would  reduce  or 
eliminate  that  risk.  The  Court  stated: 

We  agree  .  .  .  that  subsection  3(8) 
requires  the  Secretary  to  find,  as  a  threshold 
matter,  that  the  toxic  substance  in  question 
poses  a  significant  health  risk  in  the 
workplace  and  that  a  new,  lower  standard  is 
therefore  "reasonably  necessary  or 
appropriate  to  provide  safe  and  healthful 
employment  and  places  of  employment."  448 
U.S.  607  at  614-15:  65  L  Ed.  2d  1010  at  1018- 
19. 

The  Court  also  stated: 

.  .  .  Before  he  can  promulgate  any 
permanent  health  or  safety  standard,  the 
Secretary  (of  L.8borj  is  required  to  make  a 
threshold  flnding  that  a  place  of  employment 
is  unsafe — in  the  sense  that  significant  risks 
are  present  and  can  be  eliminated  or 
lessened  by  a  change  in  practices.  .  .  .  (448 
U.S.  at  642.  65  L  Ed.  2d  at  1035] 

The  decision,  although  it  recognized 
the  uncertainties  involved,  indicated 
that  the  determination  of  "significant 
risk"  should,  if  at  all  possible,  be 
established  on  the  basis  of  an  analysis 
of  the  best  available  evidence  through 
such  means  as  quantitative  risk 
assessments.  However,  in  making  that 
determination,  the  Supreme  Coiul  in  its 
general  guidance  for  the  future  noted 
that 

.  .  .  The  requirement  that  a  "significant" 
risk  be  identified  is  not  a  mathematical 
straitjacket.  It  is  the  Agency's  responsibility 
to  determine,  in  the  first  instance,  what  it 
considers  to  be  a  "signiflcant  risk."  (448  U.S. 
at  655,  65  L.  Ed.  2d  al  1043) 

It  pointed  out  that  while  OSHA 

.  .  .  must  support  its  findings  that  a  certain 
level  of  risk  exists  by  substantial  evidence, 
we  recognize  that  its  determination  that  a 
particular  level  of  risk  is  "significant"  will  be 
based  largely  on  policy  considerations.  (448 
U.S.  at  656, 65  L  Ed.  2d  at  1043,  n.  62) 

Finally,  the  Court  pointed  out  that 

.  .  .  OSHA  is  not  required  to  support  its 
finding  that  a  significant  risk  exists  with 
anything  approaching  scientific  certainty. 

Although  the  Agency's  findings  must  be 
supported  by  substantial  evidence  .  .  . 
OSHA  [has]  some  leeway  where  its  findings 
must  be  made  on  the  frontiers  of  scientific 
knowledge.  (448  U.S.  at  656,  65  L  Ed.  2d  at 
1043) 

In  the  only  concrete  example  of 
significance,  the  Court  stated: 

Some  risks  are  plainly  acceptable  and 
others  are  plainly  unacceptable.  If,  for 
example,  the  odds  are  one  in  a  billion  that  a 
person  will  die  from  cancer  by  taking  a  drink 
of  chlorinated  water,  the  risk  clearly  could 
not  be  considered  significant.  On  the  other 
hand,  if  the  odds  are  one  in  a  thousand  that 
regular  inhalation  of  gasoline  vapors  that  are 
2%  benzene  will  be  fatal,  a  reasonable  person 


might  well  consider  the  risk  significant  and 
take  appropriate  steps  to  decrease  or 
eliminate  it  (Id.  at  655,  656  L  Ed.  2d  at  1043.) 

After  OSHA  has  determined  that  a 
significant  risk  exists  and  that  such  risk 
can  be  reduced  or  eliminated  by  the 
proposed  standard,  it  must  set  the 
standard  "which  most  adequately 
assures,  to  the  extent  feasible  on  the 
basis  of  the  best  available  evidence, 
that  no  employees  will  suffer  material 
impairment  of  health  .  .  ."(section 
6(b)(5)  of  the  Act).  The  Supreme  Court 
has  interpreted  this  section  to  mean  that 
OSHA  must  enact  the  most  protective 
standard  possible  to  eliminate  a 
significant  risk  of  material  health 
impairment,  subject  only  to  the 
constraints  of  technological  and 
economic  feasibility.  [American  Textile 
Manufacturers  Institute,  Inc.  v. 
Donovan.  452  U.S.  490  (1981)). 

Moreover,  section  4(b)(2)  of  the  Act 
provides  for  OSHA  standards  to  apply 
to  construction,  maritime,  and  other 
workplaces  where  the  Secretary 
determines  that  these  standards  are 
more  effective  than  the  existing 
standards  that  would  otherwise  apply  to 
these  workplaces.  The  Secretary  so 
finds,  and  these  standards  will  therefore 
apply  to  all  workplaces  where  the 
Secretary  has  authority  to  regulate. 

IV.  Health  Effects 

A.  Overview  of  Asbestos-Related 
Diseases 

OSHA  is  aware  of  no  instance  in 
which  exposure  to  a  toxic  substance  has 
more  clearly  demonstrated  detrimental 
health  effects  on  humans  than  has 
asbestos  exposure.  The  diseases  caused 
by  asbestos  exposure  are  life- 
threatening  or  disabling.  Among  these 
disases  are  lung  cancer,  cancer  of  the 
mesothelial  lining  of  the  pleura  and 
peritoneum,  asbestosis.  and 
gastrointestinal  cancer.  Of  all  of  the 
diseases  caused  by  asbestos,  lung 
cancer  constitutes  the  greatest  health 
risk  for  American  asbestos  workers. 
Limg  cancer  has  been  responsible  for 
more  than  half  of  the  excess  mortality 
from  asbestos  exposure  in  some 
occupational  cohorts. 

The  relationship  between  lung  cancer 
and  asbestos  exposure  has  been 
established  in  numerous  epidemiologic 
studies  of  diverse  groups.  Asbestos- 
induced  lung  cancer  usually  has  a 
latency  period  in  excess  of  20  years,  and 
this  cancer  may  he  manifested  at  a 
younger  age  than  is  true  for  lung  cancer 
victims  who  are  not  exposed  to  asbestos 
(Craighead  et  al.,  Ex.  84-033).  Few  cases 
of  lung  cancer  are  curable,  despite 
advances  in  medical  and  siugical 
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oncology.  Only  9  percent  of  lung  cancer 
patients  survive  for  5  or  more  years  after 
diagnosis  (American  Cancer  Society.  Ex. 
R4-160).  Asbestos  exposure  acts 
synergistically  with  cigarette  smoking  to 
multiply  the  risk  of  developing  lung 
cancer. 

Many  studies  have  also  shown 
conclusively  that  mesothelioma  is 
associated  with  asbestos  exposure.  In 
some  asbestos-exposed  occupational 
groups,  10-18  percent  of  deaths  have 
been  attributable  to  malignant 
mesotheliomas.  Malignant 
mesothehomas  of  the  pleura  and 
peritoneum  are  extremely  rare  in 
persons  not  exposed  to  asbestos. 
Generally,  a  latency  period  of  at  least 
25-30  years  is  required  before 
mesotheliomas  are  observed  in  an 
occupational  cohort,  although  some 
victims  of  mesothelioma  have  had 
latency  periods  exceeding  40  years 
(Craighead  et  al.,  Ex.  84-033).  This  form 
of  cancer  is  rarely  curable  and  is  usually 
fatal  within  a  year  after  diagnosis. 

Some  epidemiologic  studies  of 
asbestos-exposed  persons  have  shown 
increases  in  esophageal,  stomach,  colo- 
rectal, kidney,  laryngeal,  pharyngeal, 
and  buccal  cavity  cancers.  Although  the 
increased  risk  of  incurring  cancers  at 
these  sites  is  not  as  great  as  the 
increased  risk  of  lung  cancer  and 
mesothelioma,  the  increase  is  of 
considerable  importance  because  of  the 
high  background  rates,  and  therefore  the 
large  number  of  victims,  associated  with 
some  of  these  tumors  in  the  general 
population.  For  example,  a  50  percent 
increase  in  a  common  cancer  such  as 
colo-rectal  cancer  results  in  many  more 
deaths  than  a  50  percent  increase  in  a 
rare  cancer. 

Asbestosis  is  pulmonary  fibrosis 
caused  by  the  accumulation  of  asbestos 
fibers  in  the  lungs.  The  adverse  effects 
of  asbestosis  range  from  shortness  of 
breath  during  exertion  to  cyanosis, 
effusions  of  serous  fluid,  respiratory 
failure,  cardiac  decompensation,  and 
death.  Asbestosis  is  often  a  progressive 
disease,  even  in  the  absence  of 
continued  exposure.  The  symptoms  of 
the  disease  are  shortness  of  breath, 
cough,  fatigue,  and  vague  feelings  of 
sickness.  When  the  fibrosis  worsens, 
shortness  of  breath  occurs  even  at  rest. 
One  clinical  feature  of  early  asbestosis 
as  well  as  other  lung  diseases  is  end- 
inspiratory  crackles  (rales).  Diagnosis  of 
asbestosis  is  based  on  the  presence  of 
characteristic  radiologic  changes, 
symptoms,  rales,  other  clinical  features 
of  fibrosing  lung  disease,  and  a  history 
of  exposure  to  asbestos. 

Asbestos  exposure  can  cause  pleural 
and/or  other  pulmonary  disease.  Pleural 
plaques  are  one  of  the  markers  of 


asbestos  exposure  and  may  develop 
within  10-20  years  after  the  initial 
exposure.  Plaques  are  opaque  patches 
visible  on  chest  X  rays  that  consist  of 
dense  strands  of  collagen  (connective 
tissue  protein)  lined  by  mesothelial 
cells.  All  commercially  used  types  of 
asbestos  induce  plaques.  Plaques  can 
occur  without  fibrosis  and  do  not  seem 
to  reflect  the  severity  of  pulmonary 
parenchymal  disease.  Pleural 
calcification  is  also  commonly  foimd  in 
persons  who  have  been  exposed  to 
asbestos  (Craighead  et  al..  Ex.  84-033). 

The  adverse  effects  of  exposure  to 
asbestos  have  been  observed  in  workers 
involved  in  the  manufacture  of  asbestos 
cement  pipes  and  shingles  (Enterline  et 
al..  Exs.  84-044.  84-122;  Weill  et  al..  Ex. 
84-123.  Finkelstein.  Exs.  84-206.  84-240). 
asbestos  mining  and  milling  (Wagner  et 
al..  Ex.  2-21:  Uddell  et  al.,  Ex.  84-059; 
McDonald  et  al..  Ex.  84-065;  Hobbs  et 
al..  Ex.  84-072;  Nicholson  et  al.  Ex.  84- 
086;  Rubino  et  al..  Ex.  84-086).  asbestos 
textile  manufacturing  (Doll,  Ex.  84-040; 
Peto  et  al.,  Ex.  84-169;  Berry  et  al.,  Ex. 
84-020;  Dement  et  al..  Ex.  84-037). 
insulation  work  (Selikoff  et  al..  Ex.  84- 
109).  shipbuilding  (Selikoff  et  al..  Ex.  84- 
091;  Blot  et  al..  ex.  84-109;  Tagnon  et  al. 
Ex.  84-182).  talc  mining  and  milling 
(Brown  et  al..  Ex.  84-29)  and  in  a  variety 
of  asbestos  products  manufacturing 
industries  (Jones  et  al..  Ex.  84-138; 
Henderson  and  Enterline,  Ex.  84-048; 
McDonald  and  McDonald.  Ex.  84-154; 
Seidman  et  al.  Exs.  84-087.  261-A; 
Robinson  et  al.  Ex.  84-082;  Acheson  et 
al..  Ex.  84-103). 

The  conclusions  just  expressed  are 
widely  accepted  both  in  the  U.S.  and 
abroad.  The  following  agencies  and 
organizations  have  reviewed  the  health 
data  for  asbestos:  International  Agency 
for  Research  on  Cancer  (lARC)  (Ex.  84- 
321).  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
(Ex.  84-337).  NIOSH  (Exs.  84-338  and 
84-320),  Advisory  Committee  of  the 
Health  and  Safety  Commission  of  the 
United  Kingdom  (Ex.  84-216),  the 
Chronic  Hazard  Advisory  Panel  on 
Asbestos  (CHAP)  (Ex.  84-256),  and  the 
U.S.  Environmental  Protection  Agency 
(Ex.  84-180).  All  of  these  groups  have 
concluded  that  there  is  a  causal 
relationship  between  asbestos  exposure 
and  the  development  of  cancer  and  non- 
malignant  respiratory  disease.  NIOSH 
recommended  reducing  the  permissible 
exposure  limit  (PEL)  for  asbestos  to  0.1 
fiber  per  cubic  centimeter  (0.1  f/cc)  in 
1976.  In  1980.  a  joint  NIOSH-OSHA 
Asbestos  Work  Group  stated  that  there 
was  no  level  of  exposure  to  asbestos 
below  which  clinical  effects  did  not 
occur  and  recommended  a  PEL  of  0.1 
fiber  per  cubic  centimeter  (0.1  f/cc). 


based  on  the  limitations  of  current 
technologies  for  measuring  airborne 
concentrations  of  asbestos.  The  1979 
report  of  the  Advisory  Committee  of  the 
Health  and  Safety  Commission  of  the 
United  Kingdom  (hereafter  referred  to  as 
the  U.K.  Committee)  led  to  the  reduction 
of  the  British  standard  for  asbestos  to  1 
f/cc  for  chrysotile,  0.5  f/ce  for  amosite. 
and  0.2  f/cc  for  crocidolite. 

The  following  sections  describe  the 
record  evidence  that  demonstrates  the 
causal  relationship  between  asbestos 
exposure  and  increased  risks  of 
incurring  lung  cancer,  mesothelioma, 
gastrointestinal  cancer,  and  non- 
malignant  respiratory  diseases  such  as 
asbestosis.  In  addition,  evidence  is 
presented  pertaining  to  the  relationship 
between  exposure  to  various  types  and 
sizes  of  asbestos  fiber  and  the  risks  of 
asbestos-related  disease;  evidence 
concerning  the  synergistic  effect  of 
smoking  and  asbestos  exposure  on  the 
risks  of  developing  lung  cancer  is  also 
presented.  Morft  of  the  health  effects 
evidence  was  previously  presented  in 
OSHA's  November  proposal  (48  FR 
51099-51122).  The  current  publication 
summarizes  the  evidence  contained  in 
that  Federal  Register  notice  and 
presents  in  detail  new  evidence 
obtained  during  and  after  the  public 
hearing. 

B.  Epidemiologic  Evidence  of  Risk  of 
Lung  Cancer  and  Mesothelioma 
Mortality 

1.  Epidemiologic  Studies 

The  epidemiologic  studies  of  greatest 
interest  are  those  that  show  a 
correlation  between  the  intensity  and 
duration  of  asbestos  exposure  and  an 
observed  excess  in  lung  cancer  and 
mesothelioma.  In  the  November 
proposal,  OSHA  reviewed  several 
studies  that  provided  information  on 
exposure  level  and  incidence  of  lung 
cancer  (Exs.  84-21:  84-36:  84-37;  84-48; 
84h-87;  84-90;  84-206;  84-240)  and 
mesothelioma  (Exs.  84-36;  84-87:  84-eO; 
84-206;  84-240).  These  studies,  which 
provide  the  basis  for  OSHA's 
Quantitative  Risk  Assessment  are 
briefly  reviewed  here,  along  with  a 
number  of  more  recent  investigations 
(Exs.  162-C;  163-E;  168-A:  168-B;  261-A) 
that  were  submitted  to  the  record  after 
publication  of  the  November  proposal. 

Seidman  et  al.  (Ex.  84-087)  studied 
cause  specific  mortality  among  820 
amosite  insulation  manufacturing 
workers  employed  sometime  during 
1941-1945  at  the  Patterson  insulation 
facility,  which  was  known  to  have  a 
deficient  ventilation  system.  Estimates 
of  asbestos  exposure  at  this  facility 


were  not  available  at  the  time  this  study 
was  published.  Workers  were  classified 
as  having  worked  less  than  1  month.  2 
months,  3-5  months,  6-11  months,  1 
year,  or  2  or  more  years.  Workers  in  all 
of  these  exposure  categories  had 
excessive  mortality  from  lung  cancer. 
This  study  demonstrates  that  workers 
with  exposures  of  relatively  short 
duration  are  at  excess  risk  of  lung 
cancer. 

This  mortality  study  was  updated  to 
include  both  a  longer  followup  period 
and  exposure  estimates  (Seidman.  Ex. 
261-A).  The  updated  analysis  included 
an  additional  593  cases  involving  deaths 
occurring  during  the  period  from  5  to  40 
years  after  onset  of  work.  To  increase 
the  comparability  of  this  study  with 
others,  Seidman  re-analyzed  the  results 
of  the  earlier  study  by  using  death  rates 
for  white  males  fi-om  New  Jersey  to 
calculate  Standardized  Mortality  Ratios 
(SMRs).  Cumulative  exposure  to 
asbestos  was  estimated  for  each  worker 
using  work  history  records  and  exposure 
measurements  taken  in  1967, 1970.  and 
1971  from  two  similar  amosite  insulation 
production  plants.  These  exposure  data 
were  collected  and  reported  by  NIOSH 
(Ex.  2-12).  Workers  were  progressively 
assigned  to  the  following  cumulative 
exposure  categories  during  the  35-year 
followup  period:  less  than  6.0  f/cc-years. 
6.0-11.9  f/cc-years,  12.0-24.9  f/cc-years, 
25.0-49.9  f/cc-years,  50.0-99.9  f/cc-years 
100.0-149.9  f/cc-years,  150.0-249.9  f/cc- 
years.  and  250  or  more  f/cc-years.  The 
use  of  exposure  data  from  plants  other 
than  that  from  which  the  cohort  was 
derived  is  appropriate  in  this  study  since 
the  exposure  measurements  were  from 
"plants  of  the  same  company  where  the 
same  products  were  made  utilizing  the 
same  machinery,  fiber  and  production 
processes"  (Ex.  261-A,  p.  5).  The 
investigators  indicated  that  their 
exposure  estimates  may  be  on  the  high 
side  for  two  reasons:  (1)  Dustier  areas 
tend  to  be  sampled  more  often  than 
other  areas,  and  (2)  a  concerted  effort 
was  made  to  have  respiratory  protection 
used  by  workers  in  the  plant  from  which 
the  study  cohort  was  taken. 
Furthermore.  Dr.  Morton  Corn,  former 
Assistant  Secretary  for  OSHA  and 
testifying  on  the  behalf  of  the  Building 
and  Construction  Trades  Department, 
commented  that  the  Tyler.  Texas  plant, 
where  some  of  the  exposure  data  were 
obtained,  was  ".  .  .  one  of  the  most 
contaminated  asbestos  facilities  I've 
ever  been  in"  (Tr.  7/3,  p.  67).  Therefore, 
it  is  likely  that  the  exposure  estimates 
were  overestimated,  leading  to  an 
underestimate  of  excess  risk  for  workers 
in  each  of  the  cumulative  exposure 
categories. 


Overall  deaths  were  significantiy  (p 
less  than  0.001)  elevated  (SMR-167).  as 
were  deaths  from  all  cancers  (SMR-287). 
from  all  "asbestos"  diseases  (SMR-396), 
from  noninfectious  lung  disease  (SMR- 
489).  and  from  lung  cancer  (SMR-541). 
Colorectal  cancer  mortality  was  also 
significantly  (p  less  than  0.05)  increased 
(SMR-185).  In  addition.  17  deaths  from 
mesothelioma  were  observed,  a  finding 
of  great  significance  given  the  rarity  of 
ths  disease.  A  strong  cumulative  dose- 
response  relationship  was  evident  for 
both  lung  cancer  mortality  and  mortality 
from  all  "asbestos"  diseases. 

Dement  et  al.  (Exs.  84-036,  84-037) 
estimated  individual  cumulative 
exposures  for  768  workers  employed  at 
a  chrysotile  textile  plant  during  1930- 
1975.  Mean  exposure  levels  were 
estimated  for  these  workers  on  the  basis 
of  5,952  industrial  hygiene  samples.  The 
following  exposure  categories  were 
defined:  less  than  1,000  f/cc-days,  1,000- 
10,000  f/cc-days  and  10,000-40,000  f/cc- 
days.  As  explained  in  the  November 
proposal,  OSHA  calculated  that  these 
categories  of  cumulative  exposure  are 
roughly  equivalent  to  the  following 
exposure  categories:  less  than  2.7  f/cc- 
years;  2.7-27.4  f/cc-years,  27.4-109.6  f/ 
cc-years,  109.6-274  f/cc-years,  and 
greater  than  274  f/cc-years.  The  first 
three  of  these  exposure  categories  fall 
within  at  or  below  the  lifetime 
cumulative  exposure  permitted  by  the  2- 
f/cc  standard.  Fifteen  or  more  years 
after  the  onset  of  exposure, 
standardized  mortality  ratios  (SMRs)  for 
lung  cancer  among  white  males  were 
140,  279  (p  less  than  0.05),  and  352  (p 
less  than  0.05)  in  the  first  three  exposure 
categories,  respectively,  demonstrating 
the  existence  of  a  dose-response 
relationship.  Dement  et  al.  (Ex.  84-037, 
p.  432)  concluded  that:  "Based  on  data 
from  this  study,  significantly  elevated 
mortality  risks  are  predicted  for  lung 
cancer  and  for  asbestosis  at  cumulative 
exposures  of  100  fibers/cc-years  in  the 
textile  industry."  OSHA  considers  that 
these  observations  of  excess  risk  from 
low  cumulative  exposures  are  well- 
supported  because  of  the  careful 
estimation  of  exposure  histories  for 
members  of  the  cohort  in  this  study. 

Henderson  and  Enterline  (Ex.  84-048) 
studied  the  mortality  of  1,075  retired 
asbestos  production  workers.  Mean 
estimated  exposures  for  the  ciunulative 
exposure  categories  were  62. 182,  352. 
606.  and  976  mpcf-years.  Based  on  the 
recommended  conversion  factor  of  1:1.4 
for  asbestos  production  (discussed  in 
the  November  proposal).  62  mpcf-years 
is  roughly  equal  to  87  f/cc-years.  a 
cumulative  exposure  permitted  by  the  2 
f/cc  standard.  An  SMR  of  197.7  for 


respiratory  cancer  was  observed  for 
workers  in  this  cumulative  exposure 
category.  This  observed  excess 
mortality  risk  is  not  as  high  as  that 
observed  by  Dement  et  al.  (Exs.  84-036. 
84-037);  however,  the  authors  of  the 
Dement  et  al.  study  suggested  that  this 
difference  may  be  the  result  of  the  fact 
that  Henderson  and  Enterline  studied 
retirees,  which  constitute  a  select  group 
of  survivors;  only  8  of  the  35  lung  cancer 
deaths  observed  by  Dement  et  al.  (Ex. 
84-37)  occurred  among  persons  65  or 
older. 

McDonald  et  al.  (Ex.  84-065)  studied 
the  mortality  of  11,379  workers  exposed 
to  chrysotile  mining  and  milling.  Based 
on  a  conversion  factor  for  these 
operations  of  1:3  for  mpcf  to  f/cc,  the 
exposure  classifications  developed  by 
the  authors  would  correspond  to  the 
following  exposure  categories:  less  than 
90  f/cc-years,  90-899  f/cc-years,  and  900 
or  more  f/cc-years.  Although  they  did 
observe  an  increased  incidence  of 
pneumoconiosis  (SMRs  298, 1081,  and 
5400,  respectively),  McDonald  et  al.  (Ex. 
84-065]  observed  less  lung  cancer  risk 
for  these  exposure  categories  than  other 
investigators  (SMRs  were  93, 118,  and 
225,  respectively).  Regarding  the 
different  findings  between  the  studies 
by  McDonald  et  al.  (Ex.  84-065)  and 
Dement  et  al.  (Exs.  84-036,  84-037)  on 
lung  cancer  risk  from  low  exposures. 
Dement  et  al.  suggested  that  differences 
in  the  characteristics  of  airborne  fibers, 
as  well  as  the  presence  of  a  competing 
risk  of  pneumoconiosis  among  miners  in 
the  McDonald  et  al.,  study,  could 
account  for  the  differences  in  lung 
cancer  mortality  reported  in  these  two 
studies. 

Finkelstein  (Ex.  84-240)  studied  the 
mortality  of  339  men  who  had  been 
employed  at  an  Ontario  asbestos 
cement  factory  for  9  or  more  years.  Each 
cohort  member  was  classified  as  having 
accumulated  8-69  f/cc-years.  70-121  f/ 
cc-years.  or  122-420  f/cc-years  of 
asbestos  exposure  during  the  18  years 
following  onset  of  exposure.  Cohort 
mortality  was  analyzed  by  cumulative 
exposure,  starting  20  years  after  onset  of 
exposure,  and  was  compared  to  that  of 
non-exposed  Ontario  men.  Approximate 
relative  risks  for  lung  cancer  mortality 
for  the  three  exposure  categories  were 
8.5, 16.3,  and  7.4,  respectively. 
Mesothelioma  mortality  rates  per  1000 
man-years  were  1.9, 4.9,  and  11.9. 
respectively,  showing  a  clear  dose- 
response  relationship  between  asbestos 
exposure  and  mesothelioma.  Finkelstein 
suggested  several  explanations  for  the 
unexpected  decrease  in  excess  lung 
cancer  mortality  in  the  highest  exposure 
category:  he  argued  that  statistical 
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fluctuations  caused  by  the  small  size  of 
the  cohort  or  the  possible  confounding 
effects  of  smoking  may  have  been 
responsible  for  this  unexpected  result 
More  likely,  lung  cancer  risk  may  have 
been  underestimated  for  the  highest 
exposure  category  by  Finkelstein's 
exclusion  of  any  lung  cancer  deaths  that 
might  have  occurred  during  the  20  years 
from  onset  of  exposure  to  the  beginning 
of  the  followup  period.  In  addition  to 
showing  dose-responfle  relationships 
between  asbestos  exposure  and  the 
excess  risk  from  lung  cancer  and 
mesothelioma,  OSHA  notes  that 
Finkelstein's  study  presents  evidence 
that  an  excess  risk  for  these  diseases 
exists  at  cumulative  exposures  that 
would  be  permitted  by  lifetime  exposure 
to  the  2-fcc  standard. 

Rubino  et  al.  (Ex.  84-086)  studied  the 
mortality  of  952  male  Italian  chrysotile 
miners  and  millers.  The  mortality 
experience  of  the  overall  cohort  was 
compared  with  that  of  nonexposed 
Italian  males.  Compared  with 
nonexposed  Italians,  the  overall  cohort 
had  statistically  significant  excesses  of 
mortality  from  laryngeal  cancer, 
nonmalignant  respiratory  diseases,  and 
non-asbestos-related  causes,  but  not 
from  lung  cancer.  However,  there  were 
some  trends  showing  increasing  lung 
cancer  risk  with  increasing  length  of 
followup  and  increasing  cumulative 
exposure.  Using  the  methodology 
presented  in  Ex.  84-336.  OSHA 
determined  that  this  study  had  only  a 
33.5  percent  power  to  detect  a  50  percent 
increase  in  lung  cancer  risk  among 
workers  with  20  or  more  years  of 
followup.  Generally,  it  is  considered 
desirable  for  studies  to  have  at  least  an 
80  percent  power  to  detect  a  50  percent 
increase  in  disease. 

Weill  et  al.  (Ex.  84-206)  studied 
mortality  among  5.645  men  having  at 
least  20  years  of  latency  since  first 
exposure  in  either  of  two  asbestos 
cement  plants.  Each  worker's 
cumulative  dust  exposure  during  the  20 
years  after  the  onset  of  exposure  was 
estimated  in  terms  of  mpcf-years.  Based 
on  the  conversion  factor  of  1:1.4 
suggested  by  Hammad  et  al.  Ex.  84-277), 
the  Eve  cumulative  exposure  categories 
would  be  equivalent  to  14  or  fewer  f/cc- 
years,  15-70  f/cc-years.  71-140  f/cc- 
years,  141-280  f/cc-years,  and  281  or 
more  f/cc-years.  Neither  respiratory 
cancer  mortality  nor  any  other  cause  of 
death  was  increased  among  workers  in 
the  three  lowest  exposure  categories. 
Weill  et  al.  noted  that  the  relatively  high 
proportion  {25  percent)  of  the  cohort  that 
was  lost  to  followup  and  assumed  to  be 
cdive  may  have  led  to  an 
underestimation  of  respiratory  cancer 


risk.  The  upper  limits  of  the  95  percent 
confidence  intervals  of  the  SMRs  for 
respiratory  cancer  for  the  three  lowest 
exposure  categories  ranged  from 
approximately  115  to  150,  indicating,  in 
OSHA's  opinion,  that  the  presence  of  an 
excess  risk  of  mortality  from  lung  cancer 
could  not  be  ruled  out  for  the  cohorts  in 
these  exposure  categories. 

Berry  and  Newhouse  (Ex.  84-021) 
studied  the  mortality  of  a  large  cohort  of 
friction  material  production  workers 
whose  asbestos  exposures  were 
relatively  low  (generally  less  than  1  f/cc 
to  5  f/cc)  and  of  short  duration. 
Cumulative  exposures  for  the  cohort 
averaged  less  than  50  f/cc-years.  Only 
non-significant  increases  in  mortality 
from  lung  cancer  were  observed; 
however,  mortality  from  mesothelioma 
was  significantly  elevated  compared 
with  that  of  controls.  Most  of  the 
mesothelioma  victims  had  been  exposed 
to  asbestos  levels  exceeding  5  f/cc;  their 
cumulative  exposure  estimates  were  not 
reported.  A  sizeable  portion  of  the 
cohort  was  studied  for  a  relatively  short 
followup  period  between  onset  of 
exposure  and  the  end  of  the  study.  For 
example,  the  followup  period  for  33 
percent  of  the  men  was  less  than  20 
years.  Because  of  the  short  followup 
period  used.  OSHA  does  not  believe 
that  the  non-significant  increases  in  lung 
cancer  mortality  found  by  these 
investigators  contradict  the  findings 
from  odier  studies,  which  show  that 
low-level  exposure  to  asbestos  has 
resulted  in  excessive  mortality  from  lung 
cancer. 

Of  the  few  epidemiologic  studies 
submitted  to  the  docket  after  the 
publication  of  the  November  proposal, 
four  provide  additional  information  on 
the  risk  of  lung  cancer  mortality  and/or 
mesothelioma  mortality  among  workers 
exposed  to  asbestos.  TTie  first  (Cantor. 
Ex.  168-A;  Cantor  et  al..  Ex.  16&-B)  is 
only  an  interim  report  on  a 
proportionate  mortality  study  and  has 
no  estimates  of  cumulative  exposure. 
Two  other  studies  similarly  give  no 
estimates  of  cumulative  exposure;  one 
(Nicholson  and  SeUkoff,  Ex.  162-C) 
investigates  the  risks  of  recent 
exposures  of  limited  duration,  while 
another  (Zoloth  and  Michaels,  Ex.  163- 
E)  investigates  the  effects  of  intermittent 
asbestos  exposure.  The  fourth  study 
(Seidman,  Ex.  281-A)  is  an  update  of  a 
previous  study  (Seidman  et  al,  Ex.  84- 
087)  and  was  discussed  earlier  in  this 
section. 

Kenneth  P.  Cantor,  of  the  Natiomd 
Cancer  Institute,  submitted  an  interim 
report  (Ex.  168-A:  Cantor  et  al.,  Ex.  168- 
B)  on  his  proportionate  mortality  study 
of  7,121  deaths  identified  among 


members  and  retirees  of  the  California 
local  of  the  United  Association  of 
Plumbers  and  Pipefitters.  The  interim 
report  was  based  on  6,398  [89A  percent) 
of  the  7.121  deaths.  No  specific 
information  was  available  on  cigarette 
smoking  habits  or  on  asbestos  exposure 
levels.  Expected  numbers  of  deaths 
were  calculated  from  cause-specific 
proportionate  mortality  rates  by  5-year 
age  and  5-year  calendar  period  groups 
among  U.S.  white  males.  For 
mesothelioma,  the  expected  number  of 
deaths  was  estimated  on  the  basis  of 
death  certificate  information  for 
approximately  10  percent  of  the  U.S. 
population.  Further  analysis  conducted 
after  the  interim  report  confirms  the 
interim  report  findings  (Ex.  168-A). 

The  most  striking  finding  from  this 
report  is  that  15  mesothelioma  deaths 
occurred  in  this  group,  while  only  2  were 
expected.  A  significant  (p  less  than  0.05) 
excess  number  of  limg  cancer  deaths 
was  also  observed  (587  observed,  408 
expected).  Other  smoking-related  cancer 
sites  had  PMRs  at  or  near  expected 
levels.  The  investigators  concluded: 

"It  is  likely  that  exposure  to  asbestos  is 
responsible  for  at  least  part,  if  not  all,  of  the 
excess  number  of  lung  cancers  in  this  group: 

1.  The  excessive  number  of  deaths  due  to 
lung  cancer  is  consistent  with  the  elevated 
number  of  mesothelioma  deaths  that  points  to 
widespread  asbestos  exposure. 

2.  If  cigarette  smoking  had  (emphasis 
added]  played  an  important  role  in  causing 
excess  lung  cancer  deaths,  we  would  expect 
the  PMR  for  bladder  cancer,  another 
smoking-related  .  .  .  (malignancy)  that  has 
not  been  linked  to  asbestos  exposure,  to  also 
be  elevated.  There  were  40  deaths  due  to 
bladder  cancer  whereas  40.4  were  expected 
(PMR  =  .99),  suggesting  no  increase  In  risk  for 
cancers  of  this  site."  (Ex.  168-A,  pp.  3-4) 

This  study,  although  it  is  an  interim 
report,  is  significant  for  two  reasons. 
First,  the  excess  number  of  deaths  from 
mesothelioma  add  to  the  afready 
considerable  weight  of  evidence  for  a 
causal  relationship  between  asbestos 
exposure  and  an  increased  mortality 
risk  from  this  rare  cancer.  Second, 
despite  the  lack  of  data  on  smoking 
habits  for  the  cohort  the  study  suggests 
that  asbestos  exposure,  and  not 
smoking,  was  the  principal  cause  of  the 
observed  excess  in  lung  cancer 
mortality. 

Nicholson  and  Selikoff  (Ex.  162-C) 
investigated  mortality  among  1,918  male 
shipyard  workers  who  were  employed 
on  January  1, 1967  and  who  were  first 
employed  before  January  11. 1957.  More 
than  80  percent  of  the  cohort  was 
employed  for  less  than  20  years. 
Although  no  estimates  of  exposiu^ 
levels  were  given,  the  authors  state  that: 

"in  terms  of  time  from  onset  of  exposure 


and  duration  of  exposure,  the  exposures 
have  been  recent  and  of  limited 
duration.  The  full  manifestation  of  the 
effects  of  shipyard  employment  would 
not  yet  be  expected  to  be  present  in  this 
group"  (Ex.  162-C,  p.  1). 

In  comparison  with  the  mortality 
observed  in  white  males  in  Connecticut 
the  overall  mortality  for  the  cohort  with 
11.5  years  of  exposure  was  significantly 
(p  less  than  0.05]  elevated  (356  observed, 
316  deaths  expected).  Mortality  from 
cancer  at  all  sites  was  also  in  excess  (90 
observed.  80  expected).  The  major  sites 
of  cancer  increase  were  the  lung  (35 
observed,  26  expected]  and  the 
gastrointestinal  tract  (19  observed,  15 
expected],  two  cancer  sites  known  to  be 
related  to  asbestos  exposure.  These 
excesses  were  seen  in  both  production 
and  support  workers,  whereas  office 
employees  from  the  same  shipyards 
experienced  mortality  similar  to  that  of 
the  general  male  population  of 
Connecticut.  Finding  such  excesses  in  a 
cohort  that  had  relatively  short 
employment  and  that  had  been  followed 
for  a  relatively  short  period  of  time  was. 
in  the  authors'  words,  "unexpected"  and 
leads  to  augmented  concern  for  the  next 
two  or  three  decades"  (Ex.  162-C,  pp.  3, 

The  study  (Ex.  162-C)  provides 
additional  qualitative  evidence  of  the 
excess  risk  of  lung  cancer  mortality  and 
GI  cancer  mortality  experienced  by 
asbestos-exposed  workers.  Although 
these  investigators  were  surprised  to 
find  such  excesses  following  relatively 
recent  asbestos  exposure,  other  authors 
(Ex.  306-B,  Ex.  320]  have  noted  that 
significant  increases  in  the  lung  cancer 
death  rate  begin  to  appear  10  to  14  years 
after  the  first  exposure  and  peaks 
between  30  and  35  years  after  (Ex.  306- 
B,  p.  57). 

Zoloth  and  Michaels  (Ex.  163-E) 
performed  a  proportionate  mortaUty 
analysis  of  381  deaths  that  occurred 
among  white  males  who  had  been 
members  of  a  local  New  York  chapter  of 
the  Sheet  Metalworkers  International 
Association  for  at  least  10  years. 
Specific  estimates  of  asbestos  exposure 
levels  were  not  given;  however, 
exposure  was  described  as  being 
intermittent  and  incidental.  Half  of  the 
local  union  members  were  employed  in 
installation  of  metal  ducts.  The  expected 
distribution  of  deaths  was  based  on  U.S. 
white  male  mortality  rates,  with 
adjustments  for  age  and  date  of  death. 

There  was  significant  (p  less  than 
0.05)  excess  mortality  from  all  cancers 
(PMR-152),  lung  cancer  (PMR-ieO),  colo- 
rectal cancer  (PMR-232).  and  non- 
Hod^ins  lymphoma  (PMR-236).  In 
addition,  three  deaths  from 
mesotheloma  were  observed.  The 


authors  calculated  standardized 
mortality  odds  ratios  (SMOR)  using 
arteriosclerotic  heart  disease  as  a 
referent  to  offset  some  of  the  potential 
biases  in  PMRs.  The  calculated  SMORs 
were  reported  to  be  virtually  identical  to 
the  PMRs,  indicating  the  absence  of  any 
significant  biases  in  the  PMR's  for 
cancer.  The  authors  concluded  that  this 
study,  with  an  overall  pattern  of 
observed  mortality  consistent  with  that 
found  in  other  populations  exposed  to 
asbestos,  "strongly  suggests  the 
presence  of  significant  asbestos-related 
illness  is  [sic]  a  population  with 
'secondary'  asbestos  exposure"  (Ex. 
163-E,  p.  11). 

The  interpretation  of  these  results  is 
limifed  by  the  design  of  proportionate 
mortality  studies.  Although  the 
investigators  reported  that  half  of  the 
local  union  members  were  employed  in 
installations  of  metal  ducts,  and  thus 
were  must  likely  to  be  exposed 
intermittently  to  asbestos,  it  is  not 
known  what  proportion  of  the  deceased 
members  were  so  employed.  Moreover, 
although  the  observed  deaths  occurred 
in  a  predominantly  metropoHtan 
population,  the  expected  distribution  of 
deaths  was  based  on  general  U.S. 
mortality  rates;  the  resultant  comparison 
is  not  ideal  because  of  the  generally 
recognized  differences  in  mortality 
patterns  of  urban  populations  in 
comparison  to  those  of  the  overall  U.S. 
population.  These  investigators  did 
strengthen  their  study  results  by 
calculating  SMORs. 

2.  Evidence  of  an  Excess  Risk  of  Lung 
Cancer  and  Mesothelioma  at  Low 
Cumulative  Exposures  of  Asbestos 

In  establishing  whether  an  existing 
permissible  exposure  limit  is  inadequate 
for  protecting  workers  against  the  risk  of 
occupational  disease,  the  Agency  rehes 
principally  on  the  findings  of 
quantitative  risk  assessments  and  an 
evaluation  of  the  significance  of  the  risk 
presented  by  exposure  at  the  existing 
PEL.  After  conducting  the  quantitative 
risk  assessment  for  asbestos,  OSHA 
concludes  that  the  2-f/cc  PEL  is 
inadequate  for  worker  protection  and 
that  reduction  of  the  PEL  is  warranted 
(see  Section  V,  Quantitative  Risk 
Assessment  and  Section  VI, 
Significance  of  Risk).  OSHA's  finding 
that  the  2  f/cc  PEL  is  inadequate  is 
supported  by  the  observations  of  excess 
cancer  mortality  among  workers  who 
have  been  exposed  to  cumulative  levels 
of  asbestos  lower  than  would  be 
permitted  by  lifetime  exposure  to  2  f/ca 
These  observations,  firet  referred  to  in 
the  November  proposal  and  discussed 
above,  were  derived  from  the  studies  by 
Dement  et  al.  (Exs.  84-36;  84-37), 


Henderson  and  Enterline  (Ex.  84-48), 
Finkelstein  (Ex.  84-240).  and  Seidman  et 
al.  (Exs.  84-87,  261-A).  In  addition,  a 
number  of  studies  have  recorded  cases 
of  mesothelioma  among  members  of  the 
families  of  asbestos  workers  (Anderson 
et  al.,  Exs.  84-16,  84-17;  Vianna  and 
Polon,  Ex.  84-186);  Li  et  al.,  Ex.  84-149). 
Mesothelioma  has  also  been  observed 
among  community  members  Uving  near 
asbestos  mines  and  factors  (Wagner  et 
al.,  Ex.  2-21;  Newhouse  and  Thompson, 
Ex-64-70).  For  example,  in  1976, 
Anderson  et  al.  (Ex.  84-16]  reported  that 
4  cases  of  pleural  mesothelioma  had 
been  diagnosed  among  626  family 
contacts  of  amosite  factory  workers. 
Presumably,  family  contacts  received 
their  exposure  to  asbestos  from  dust 
carried  home  on  the  worker's  clothing, 
and  especially  during  the  laundering  of 
dusty  clothes.  Although  exposure 
measurements  were  not  taken  for  famil> 
contacts,  OSHA  considers  it  very  likely 
that  their  cumulative  exposure  was  less 
than  the  cumulative  exposure  that 
would  result  from  lifetime  exposure  to 
the  2  f/cc  standard.  OSHA  beUeves  that 
these  findings,  as  well  as  the 
observation  in  epidemiological  studies 
of  excess  mortality  resulting  from  low 
cumulative  exposures  to  asbestos, 
further  support  the  Agency's  finding 
from  the  risk  assessment  that  the  2  f/cc 
PEL  is  inadequate  for  protecting  workert 
against  the  risk  from  lung  cancer  and 
mesothelioma. 

3.  Experimental  Evidence 

Several  animal  studies  are  contained 
in  the  record  that  show  that 
experimental  animals,  when 
administered  asbestos  fiber  by 
inhalation,  injection,  or  implantation, 
develop  malignant  tumors  at  a  rate 
higher  than  unexposed  animals  (Exs.  84- 
338;  84-320:  84-205;  94-96;  84-197;  84- 
120;  84-128;  84-240;  84-193;  84-195).  No 
rulemaking  participant  questioned  the 
causal  relationship  between  asbestos 
exposure  and  the  development  of 
malignancies  in  experimental  animals. 
OSHA  believes  that  while  these  studiet 
in  general  support  the  findings  of 
epidemiology  studies,  they  are  more 
germaine  to  the  issues  brought  up  during 
the  rulemaking  regarding  the 
relationship  between  fiber  type  and 
dimension  and  the  carcinogenicity  of 
asbestos.  OSHA  discusses  these 
experimental  studies  in  a  later  section 
that  deals  with  the  issues  of  fiber  type 
and  size. 

4.  Summary  of  the  Evidence  of  Lung 
Cancer  and  MesotheUoma 

After  reviewing  the  studies  discussed 
above,  OSHA  finds  that  the  evidence  foi 
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establishing  a  dose-response 
relationship  between  asbestos  exposure 
and  an  excess  risk  of  either  lung  cancer 
or  mesothelioma  is  exceptionally  strong. 
The  following  studies  have  shown  a 
positive  dose-response  relationship  for 
an  increased  risk  of  lung  cancer 
mortality  and/or  mesothelioma 
mortality:  Finkelstein  (Ex.  84-240). 
Dement  et  al.  (Ex.  84-036.  84-037), 
Henderson  and  Enteriine  (Ex.  84-048), 
Seidman  (Ex.  261-A).  Berry  and 
Newhouse  (Ex.  84-021).  Weill  et  al.  (Ex. 
84-206),  Selikoff  et  al.  (Ex.  84-87).  and 
Peto  (Ex.  84-169).  OSHA  has  used  these 
studies  in  its  Quantitative  Risk 
Assessment  (see  Section  V)  to  show  that 
cumulative  exposure  levels  below  that 
permitted  by  the  existing  PEL  of  2  f/cc 
presents  an  excess  risk  of  cancer 
mortality. 

These  studies  also  show  that 
cumulative  exposure  levels  of  asbestos 
below  that  permitted  by  lifetime 
exposure  to  the  2  f/cc  PEL  results  in 
excess  mortality  from  lung  cancer  and 
mesothelioma.  Furthermore,  the 
Seidman  update  (Ex.  261-A)  and  the 
Nicholson  and  Selikoff  study  (Ex  162-C) 
clearly  indicate  that  workers  exposed 
for  a  relatively  short  period  of  time 
experienced  significant  excess  mortality 
from  lung  cancer  and  from  all  asbestos 
diseases.  OSHA  believes  that  the  results 
of  Zoloth  and  Michael's  study  (Ex.  163- 
E)  of  asbestos-exposed  sheetmetal 
workers  further  suggests  that  excess 
mortahty  can  occur  from  intermittent 
exposure  conditions.  In  hght  of  the 
^dings  of  these  three  new  studies  (Exs. 
162-C.  163-E.  281-A)  and  the  previously 
considered  evidence,  OSHA  concludes 
that  well-conducted  studies  demonstrate 
a  substantially  increased  rate  of  lung 
cancer  and  mesothelioma  mortality 
among  workers  having  low  cimiulative 
exposures  to  asbestos. 

C.  Carcinogenicity  of  Asbestos  for  Sites 
Other  than  the  Lung  and  Mesothelium 


1.  Epidemiological  Studies 

.  In  the  November  proposal,  OSHA 
reviewed  several  epidemiological 
studies  describing  the  mortality 
experience  of  asbestos-exposed 
occupational  cohorts  in  regard  to  cancer 
occurring  at  sites  other  than  the  lung 
and  mesothelium.  Seven  studies  were 
reviewed  that  found  statistically 
significant  increases  in  deaths  from 
gastrointestinal  cancer  among  U.S.  and 
Canadian  insulation  workers  (Exs.  84- 
090,  84-224),  Belfast  insulation  workers 
(Exs.  84-041,  84-090),  asbestos  factory 
workers  (Exs.  84-048,  84-330),  shipyard 
workers  (Ex.  84-246),  and  tremolite  and 
anthophyllite-exposed  talc  miners  (Exs. 
84-140. 64-141).  Of  these  studies,  the 


most  striking  is  the  investigation  of 
17,800  U.S.  and  Canadian  insulation 
workers  conducted  by  Selikoff. 
Hammond,  and  Seidman  (Ex.  84-090).  In 
this  study,  significant  excess  mortahty 
was  observed  from  lung  cancer 
(SMR=406),  mesothelioma  (180  deaths), 
esophageal  cancer  (SMR=253),  stomach 
cancer  (SMR=126).  colo-rectal  cancer 
(SMR=152),  laryngeal  cancer 
(SMR  =  191).  pharyngeal  and  buccal 
cavity  cancer  (SMR=159),  kidney 
cancer  (SMR=223).  prostate  cancer 
(SMR=137).  and  non-infectious 
respiratory  diseases  including 
asbestosis  (SMR=319). 

Selikoff,  Hammond,  and  Seidman 
concluded: 

Aab«8to8  insulation  workers  in  the  United 
States  and  Canada  suffer  an  extraordinary 
increased  risk  of  death  of  cancer  and 
asbestosis  associated  with  their  employment. 
This  includes  increases  in  deaths  from  lung 
cancer,  pleural  mesothelioma,  peritoneal 
mesothelioma,  cancer  of  the  esophagus,  colon 
and  rectum,  cancer  of  the  larynx,  oro- 
pharynx, kidney,  and  perhaps  stomach.  Some 
increases  were  seen  in  cancer  of  several 
other  sites,  as  well,  but  data  are  inadequate 
at  this  time  to  permit  characterization  of  their 
significance  although  attention  is  called  to 
such  wider  increase  (Ex.  84-09a  p.  114). 

In  addition  to  the  above-mentioned 
studies,  OSHA  reviewed  five  studies 
that  showed  non-statistically  significant 
increases  in  gastrointestinal  fract 
cancer.  The  occupational  cohorts 
examined  in  these  studies  included 
chrysotile  textile  plant  workers  (Ex.  84- 
090,  p.  114),  chrysotile  miners  and 
millers  (Ex.  84-065),  amosite  insulation 
production  workers  (Ex.  84-087).  and 
asbestos  factory  workers  (Exs.  84-251. 
84-082).  The  November  1983  notice  also 
pointed  out  that  several  epidemiological 
studies  failed  to  find  any  excess  of 
gastrointestinal  cancer  among  friction 
material  production  workers;  chrysotile. 
anthrophyUite,  and  talc  miners, 
chrysotile  factory  workers,  asbestos  gas 
mask  workers,  asbestos  textile  workers, 
and  shipyard  workers. 

In  summary,  12  different 
epidemiological  studies  of  a  variety  of 
occupational  cohorts  exposed  to 
asbestos  have  found  excess  mortality 
from  gastrointestinal  cancers;  of  these.  7 
studies  found  statistically  significant 
excesses.  OSHA  believes  that  these 
findings  constitute  substantial  evidence 
of  an  association  between  asbestos 
exposure  and  a  risk  of  incurring 
gastrointestinal  cancer. 

2.  Experimental  Studies 

In  the  November  proposal.  OSHA 
discussed  a  number  of  toxicological 
studies  conducted  on  animals  to 
determine  the  carcinogenicity  of 


ingested  asbestos.  A  study  conducted  by 
Ward  et  al.  (Ex.  84-200)  found  that  32 
percent  of  amosite-treated  Fischer  344 
rats  developed  colon  carcinoma;  a  fairly 
high  incidence  of  colon  tumors 
compared  with  the  incidence  among 
historical  controls  from  the  same 
laboratory. 

Two  studies  show  evidence  of 
gastrointestinal  tumors  developing  in 
chrysotile  and  amosite-treated  animals 
but  not  in  the  control  animals  (Bolton  et 
al.  Ex.  84-214:  Smith  et  al..  Ex.  84-193). 
However,  these  results  were  considered 
questionable  by  the  authors  because,  in 
the  case  of  the  Smith  et  al.  study  (Ex. 
84-193).  other  investigators  observed  the 
same  types  of  tumors  in  the  animal 
strain  studied  and,  in  the  case  of  the 
Bolton  et  al.  study  (Ex.  84-214),  asbestos 
fibers  were  not  found  in  the  mesenteric 
lymphatic  tissue  of  the  amosite-treated 
animals  that  developed  benign  tumors. 
However,  several  studies  reported  no 
significant  increases  in  tumor  incidence 
after  the  administration  of  chrysotile, 
amosite,  tremolite,  and  crocidolite 
asbestos  orally  to  laboratory  animals; 
these  studies  included  those  conducted 
by  the  National  Toxicology  Program 
(NTP)  (Exs.  84-225,  84-226.  84-227,  and 
84-228)  and  by  Donham  et  al.  (Ex.  84- 
222).  In  the  NTP  studies  doses  well 
below  the  maximum  tolerated  dose  (1 
percent  of  diet)  were  administered,  and 
in  some  of  the  NTP  studies,  relatively 
short  fibers  were  administered. 
Although  the  study  by  Donham  et  al. 
failed  to  show  a  significant  increase  in 
tumorigenesis,  the  authors  believed  that 
their  results  showed  a  trend  towards 
increased  colon  lesions. 

Since  the  November  proposal  OSHA 
has  reviewed  an  additional  lifetime 
feeding  study  of  amosite-treated  rats. 
McConnell  et  al.  (Ex.  306)  administered 
amosite  asbestos  (1  percent  of  diet)  to  a 
group  of  250  8-week-old  male  and 
female  Fischer  344  rats.  When  animals 
were  examined  for  tumors,  the  incidence 
of  gastro-intestinal  timiors  among 
treated  male  and  female  rats  (7/249  and 
4/250.  respectively)  was  found  to  be 
comparable  to  that  of  untreated  male 
and  female  controls  (4/117  and  2/117, 
respectively).  Treated  male  rats  were 
found  to  have  a  significantly  higher 
incidence  of  C-cell  carcinoma  (50/246), 
compcu«d  to  male  controls  (11/117).  but 
due  to  the  lack  of  other  significant 
findings,  the  authors  did  not  attribute 
the  increase  in  the  incidence  of  C-cell 
carcinoma  among  treated  male  rats  to 
amosite  exposure. 

Although  OSHA  finds  that  results 
from  ingestion  studies  are  equivocal  and 
inconsistent  with  respect  to  the 
carcinogenic  potential  of  exposure  to 
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asbestos  via  ingestion  in  animals, 
OSHA  does  not  believe  that  the 
negative  findings  from  these  studies 
negate  or  diminish  the  strong  evidence 
from  epidemiological  studies.  OSHA 
believes  that  the  study  of  17,800 
insulation  workers  conducted  by 
Selikoff  et  al.  (Ex.  84-090)  carriers 
considerable  weight  with  respect  to  the 
issue  of  gastrointestinal  cancer  and 
asbestos  exposure.  "Hiis  study,  which 
found  significant  excess  mortality  from 
gastrointestinal,  laryngeal,  kidney,  and 
pharyngeal  and  buccal  cavity  cancer, 
had  the  highest  statistical  power  of  all 
the  epidemiological  studies  reviewed  by 
OSHA. 

D.  Epidemiologic  Evidence  of  the  Risk 
of  Asbestosis  From  Exposure  at  the 
Existing  PEL 

The  existing  standard  of  2  fibers/cc 
was  established  primarily  on  the  basis 
of  an  excess  risk  of  asbestosis  among 
workers  exposed  to  asbestos.  Since  1972 
when  the  PEL  was  promulgated,  a 
number  of  studies  with  more  precise 
exposure  data  suggest  that  a  significant 
excess  risk  of  asbestosis  still  exists  at  2 
fibers/cc.  The  purpose  of  this  section  is 
to  review  this  evidence  in  light  of  the 
revised  standard. 

This  section  is  organized  into  three 
parts.  In  part  1,  asbestosis  is  described 
and  the  variability  associated  with  its 
diagnosis  is  discussed  with  regard  to  the 
interpretation  of  epidemiologic  data.  In 
part  2,  the  disease  burden  associated 
with  asbestosis  is  discussed,  along  with 
the  problems  related  to  the  under- 
ascertainment  of  cases.  Studies  that 
provide  data  on  asbestosis  incidence  at 
low  exposure  levels  are  critically 
reviewed  in  part  3. 

1.  Introduction 

Asbestosis  is  characterized  by  diffuse 
interstitial  fibrosis  of  the  lung.  It  falls 
into  the  class  of  diseases  called 
pneumoconioses  and  is  caused  solely  by 
exposure  to  asbestos.  Asbestosis  is  a 
progressive  disease  and,  as  such,  occurs 
with  varying  degrees  of  severity  (Berry 
et  al..  Ex  84-20).  The  signs  and 
symptoms  of  asbestosis  are  no  different 
from  those  of  other  forms  of  interstitial 
fibrosis  and,  as  a  result,  the  diagnosis  is 
subject  to  differences  in  interpretation, 
resulting  in  both  false  negative  and  false 
positive  conclusions. 

In  unexposed  populations,  the 
diagnosis  of  asbestosis  is  rare  or 
nonexistent.  A  history  of  asbestos 
exposure  is  essential  to  the  diagnosis, 
which  is  typically  made  on  the  basis  of 
physical  examination  and  x-ray 
evidence  and  less  often  by  means  of 
accompanying  pulmonary  function  tests. 
No  single  sign  or  symptom  predicts  the 


presence  of  or  progression  to  asbestosis 
(Murphy.  Ex.  84-314;  Berry  et  al.,  Ex.  84- 
20).  However,  selected  combinations  of 
signs  and  symptoms  appear  to  have  high 
predictive  value  for  the  progression  to 
asbestosis.  Nonetheless,  in  some  cases, 
minor  fibrosis  with  considerable 
respiratory  impairment  and  disability 
can  be  present  without  equivalent  X-ray 
changes.  Conversely,  extensive 
radiographic  findings  may  be  present 
with  little  functional  impairment  (Exs. 
84-2,  84-338). 

Symptoms  of  early  disease  include  a 
non-productive  cough  and  fatigue.  As 
fibrosis  progresses,  shortness  of  breath 
is  apparent,  even  with  minimal  exertion. 
Rales,  i.e.,  crackles  heard  on  inspiration, 
are  often  present  but  are  non-specific 
and  thought  to  be  no  more  prevalent  in 
asbestosis  than  in  other  fibrotic  diseases 
(Craighead  et  al.,  Ex.  84-033).  However, 
in  two  studies  of  workers  exposed  to 
asbestos,  basilar  rales  occurred  with 
asbestosis  in  almost  all  cases  (Murphy. 
Ex.  84-314;  Berry  et  al.,  Ex.  84-20). 
Clubbing  of  the  fingers  is  seen  in  the  late 
stages  of  the  disease  but  does  not 
appear  to  be  as  specific  as  other  signs  or 
symptoms  (Murphy,  Ex.  84-314). 
Cyanosis  of  the  tongue  and  mucous 
membranes  may  also  occur  in  the  later 
stages  of  the  disease  (Ex.  84-27). 

The  roentgenologic  diagnosis  of 
asbestosis  is  based  on  the  presence  of 
small  irregular  and  round  opacities 
distributed  prominently  in  the  lower 
lung  fields,  accompanied  by  evidence  of 
pleural  fibrosis,  pleural  calcification,  or 
thickening.  Specific  details  regarding  the 
radiographic  features  associated  with 
the  progression  and  diagnosis  of 
asbestosis  are  noted  elsewhere 
(Craighead  et  al.,  Ex.  84-033).  The 
presence  of  crepitations  and  X-ray 
changes  does  not  indicate  directly  that 
health  is  impaired,  in  contrast  to  the 
presence  of  diminished  lung  function. 
Typical  pulmonary  function  changes 
associated  with  asbestosis  include 
diminished  FVC  and  FEV,  (Murphy,  Ex. 
84-314;  Berry  et  al.,  Ex.  84-20),  and.  as 
shown  in  one  study  (Murphy,  Ex.  84- 
314),  reduced  total  lung  capacity. 
Evidence  does  not  support  a  direct 
relationship  between  obstructive  airway 
disease,  such  as  is  caused  by  cigarette 
smoking;  rather  than  by  obstructing 
airways,  asbestosis  diminishes  lung 
function  by  restricting  the  abiUty  of  the 
lung  to  expand  and  contract. 

Asbestosis  is  a  disease  that  is 
irreversible  and  that  evolves  and 
progresses  even  in  the  absence  of 
continued  exposure.  It  is  not  known 
whether  removing  an  individual  from 
exposure  after  the  appearance  of  early 
signs  and  symptoms  will  reduce  the  risk 
of  progression  to  more  severe  stages. 


The  probabihty  that  asbestosis  will 
progress  in  the  absence  of  continued 
exposure  appears  to  be  subject  to 
individual  variation,  as  pointed  out  by 
Dr.  Selikoff: 

What  we  don't  know  ...  is  whether 
people  who  are  removed  from  exposure  have 
less  progression  than  people  who  continue 
exposure.  I  wish  we  knew  that. 

There  are  very  few  data  on  this. .  .  .  Yon 
can  be  exposed,  have  an  abnormal  X-ray, 
and  either  continue  exposure  or  be  removed 
from  exposure,  and  not  progress. 

On  the  other  hand,  you  can  be  removed 
from  exposure  and  have  progression  occur. 
.  .  .  This  is  an  individual  reaction  fTr.  7/2,  p. 
171). 

At  present,  the  only  reliable  means  of 
preventing  the  occurrence  of  asbestosis 
is  to  reduce  the  cumulative  exposure 
incurred  by  individuals  during  their 
working  lifetimes  to  a  level  below  which 
the  risk  of  disease  is  very  low. 

2.  Excess  Morbidity  and  Mortality 
Attributable  to  Asbestosis 

The  morbidity  and  mortality  of 
asbestosis  have  been  studied  in  workers 
exposed  to  asbestos.  Excess  morbidity 
is  determined  from  the  incidence  of 
disease,  which  is  the  rate  at  which  new 
cases  of  disease  are  diagnosed  for  a 
given  number  of  person-years  of 
observation.  It  is  important  to  establish 
the  date  at  which  the  disease  first 
occurs  to  accurately  estimate  the 
incidence  of  asbestosis.  The  mortality 
rate  for  asbestosis  is  the  number  of 
deaths  due  to  asbestosis  for  a  given 
number  of  person-years  of  observation. 
The  cause  and  date  of  death  are 
determined  from  death  certificate*. 
When  a  disease  has  a  high  case  fatality 
rate;  i.e.,  when  the  interval  between 
diagnosis  and  death  is  short  then  the 
mortality  rate  and  incidence  wiH  be 
similar. 

To  estimate  the  incidence  of 
asbestosis,  periodic  examinations  of 
workers  is  essential  to  both  identify 
cases  and  accurately  determine  the  date 
of  diagnosis.  Cases  with  asbestosis  will 
be  missed  if  they  are  lost  to  foUowup, 
i.e.,  cannot  be  located  for  examination. 
If  the  rate  of  asbestosis  among  those 
who  are  lost  to  followup  is  higher  than 
among  those  who  are  examined,  a 
relatively  high  loss  rate  can  bias  the 
estimate  of  risk. 

The  diagnosis  of  asbestosis  can  be 
difficult.  It  is  important,  therefore,  in 
epidemiological  studies  to  use 
standardized  methods  of  diagnosis  such 
as  those  established  by  the  ILOC.  The 
diagnostic  critaria  used  by  different 
investigators  very  considerably,  and  this 
can  account  for  some  of  the  differences 
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in  the  incidence  of  asbestosis  seen 
between  studies. 

When  a  disease  is  well  defined  and 
the  case  fatality  rate  is  high,  such  as 
occurs  with  lung  cancer,  the  mortality 
rate  will  be  similar  to  the  incidence  of 
the  disease.  In  contrast,  when  the 
disease  is  not  well  defined  or  is  difficult 
to  diagnose  and  the  case  fatality  rate  is 
not  high,  the  mortality  rate  will  be  less 
than  the  incidence.  Unlike  lung  cancer, 
the  onset  of  asbestosis  is  not  always  life 
threatening.  As  the  disease  progresses 
and  health  deteriorates,  a  subject  may 
seek  medical  care.  In  the  interim, 
however,  the  victim  may  die  from  other 
more  easily  recognizable  causes  and  the 
existence  of  the  asbestosis  and  its 
associated  morbidity  will  not  have  been 
ascertained,  even  though  asbestosis  may 
have  been  the  underlying  or  contributing 
cause  of  death.  This  is  a  special  problem 
with  diseases  like  asbestosis  which  are 
virtually  absent  in  populations  that  are 
not  exposed  to  asbestos. 

Hammond.  Selikoff,  and  Seidman  (Ex. 
84-47,  p.  475)  note  that  "what  is 
recorded  on  the  death  certificate  is  not 
always  [based  on)  the  best  available 
information  on  the  cause  of  death.  For 
example,  in  the  absence  of  the  patient's 
physician,  the  certificate  may  be  signed 
by  a  doctor  who  knows  less  about  the 
case;  or  an  autopsy  may  indicate  that 
the  tentative  diagnosis  of  cause  of  death 
was  incorrect"  In  addition,  a  review  of 
available  evidence,  such  as  from  the 
medical  record,  may  indicate  that  the 
patient  died  of  another  cause  of  death. 
Hammond  et  al.  (84-47)  reviewed  all 
available  medical  information,  including 
the  death  certificates  for  all  deaths  in  a 
cohort  of  insulators.  Two  causes  of 
death  were  established:  one  based  on 
the  death  certificate  pC)  only;  and  a 
second  cause  based  on  the  best 
evidence  available.  Seventy-six  cases  of 
asbestosis  were  identified  from  the 
death  certificate.  On  the  other  hand.  160 
cases  were  identified  on  the  basis  of  the 
best  evidence.  In  contrast,  638  deaths 
due  to  cardiovascular  disease  were 
ascertained  from  DC.  while  only  566 
were  identified  from  the  best  evidence. 
These  data  are  consistent  with  the  work 
of  Dement  et  al.  (84-37)  who  found  a 
statistically  significant  excess  risk  of 
cardiovascular  disease  among  asbestos 
textile  workers.  This  is  unusual  because 
the  SMR  for  cardiovascular  disease  in 
working  populations  is  consistently  less 
than  100,  reflecting  a  "healthy  worker 
effect" 

Unlike  diseases  such  as  lung  cancer 
and  mesothelioma,  which  have  a 
relatively  short  interval  between 
diagnosis  and  death,  individuals  with 
asbestosis  experience  a  relatively  long 


and  debilitating  period  of  morbidity.  Dr. 
Holstein,  a  pulmonary  physician, 
described  a  typical  case: 

The  main  symptom  of  asbestosis  is 
progressive  shortness  of  breath.  When  this 
has  its  onset  in  its  typically  insidious  and 
gradual  manner,  the  individual  thinks  that  he 
is  just  getting  older  or  getting  a  little 
overweight,  can't  run  as  fast  as  he  used  to.  or 
gets  out  of  breath  more  easily  than  he  used 
to;  and  attributes  it  to  factors  such  as  the 
ones  I  mentioned.  A  little  later  on.  the  person 
begins  to  notice  that  in  fact,  he  or  she  can't 
do  the  things  that  many  other  people  the 
same  age  can  do. . . .  Aa  time  goes  on,  the 
dependence  on  younger  workers  becomes 
greater  and  greater,  until  pretty  soon,  the 
individual  is  experiencing  the  fact  that  he  or 
she  really  can't  carry  out  the  job  without  such 

dependence Eventually,  in  the  very 

severe  cases,  a  person's  life  consists  of  sitting 
in  an  armchair  on  the  ground  floor  with  an 
oxygen  tank,  and  disconnecting  it  just  long 
enough  to  get  up  and  go  to  the  bathroom. 

Hence,  there  are  limitations  to  using 
death  certificates  to  determine  the 
extent  of  mortality  attributable  to 
asbestosis.  Cases  will  be 
underascertained  and  the  person-years 
of  morbidity,  i.e.,  the  period  between 
diagnosis  of  asbestosis  and  death,  are 
not  considered.  For  these  reasons,  risk 
analyses  of  mortality  caused  by 
asbestosis  will  understate  the  true  risk 
of  disease. 

3.  Epidemiologic  Studies 

A  number  of  studies  have  shown  an 
excess  risk  of  asbestosis  in  workers 
exposed  to  asbestos.  Individual 
exposure  data  in  units  of  fibers /cc-y ears 
are  available  from  three  studies,  all  of 
which  show  substantial  excess  risks 
below  100  fibers/cc-years  (the 
cumulative  Ufetime  exposure  permitted 
by  the  2-f/cc-standard)  (Berry  et  al.,  Ex. 
84-20;  Dement  et  al.,  Ex.  84-35; 
Finkelstein,  Ex.  84--44).  These  studies  are 
critically  reviewed  below.  Individual 
exposure  data  were  also  used  in  two 
other  studies  but  were  reported  in  imits 
of  mppcf-years  (McDonald  et  al.,  Ex.  84- 
065;  Enteriine  et  al.,  Ex.  84-43).  Several 
other  studies  that  show  an  excess  risk  of 
asbestosis  are  not  reviewed  here 
because  the  exposure  measure  was 
expressed  only  as  duration  of  time 
exposed  (Weiss,  Ex.  84-097;  Doll,  Ex. 
84-40;  Pearle.  Ex.  84-079)  rather  than  as 
exposure  level. 

The  approach  for  assigning  exposure 
levels  to  individuals,  the  method  used 
for  person-years  analysis,  the  case 
definition,  the  completeness  of  case 
ascertainment  and  the  length  of  the 
followup  period  are  direcUy  related  to 
the  estimated  risk  of  asbestosis  at  a 
defined  exposure  level.  These  factors 
are  particufbrly  relevant  to  the  studies 


of  Berry  et  al.  (Ex.  84-20,  Dement  et  al. 
(Ex.  84-35),  and  Finkelstein  (Ex.  84-44). 

All  three  of  these  studies,  which 
assigned  individual  exposures  in  units  of 
fibers/cc,  used  person-years  analysis  to 
estimate  the  risk  of  asbestosis  in  groups 
of  workers  defined  by  their  cumulative 
exposure  to  asbestos.  To  derive  such 
estimates  the  number  of  years  that 
workers  are  exposed  must  be  summed 
for  all  workers  exposed  at  each 
exposure  level.  If  an  individual  leaves 
the  workplace,  subsequent  years  of 
followup  are  assigned  to  the  final 
ciunulative  exposure  incurred  by  the 
individual.  Two  methods  are  typically 
used  to  assign  person-years  of 
observation  to  the  cumulative  exposure 
levels  incurred  during  employment.  The 
first  approach  assigns  the  number  of 
person-years  of  observation  before  the 
disease  is  diagnosed  in  each  successive 
cumulative  exposure  category.  For 
example,  four  exposure  groups  are 
defined  in  terms  of  employment:  greater 
than  5  years;  5-9  years;  10-14  years;  and 
15-»-  years.  An  individual  with  20  years 
of  employment  contributes  person-years 
of  exposure  to  all  four  exposure  groups. 
The  same  principle  apphes  if  asbestos 
exposure  is  defined  as  cumulative 
fibers/cc  rather  than  duration  of 
employment.  That  is,  before  person- 
years  of  exposure  can  be  assigned  to 
any  cumulative  exposure  group,  a 
worker  must  have  first  experienced  a 
lower  cumulative  exposure;  the  person- 
years  of  exposure  are  then  assigned  in 
accordance  with  the  length  of  time  the 
worker  spent  at  each  exposure  level.  An 
alternative  approach  assigns  the  total 
number  of  person-years  of  observation 
only  to  the  highest  cumulative  exposure 
group,  i.e.,  in  our  example,  to  the 
denominator  for  the  15-  to  20-year 
cumulative  exposure  group.  Use  of  the 
latter  method  underestimates  the 
disease  incidence  in  the  higest  exposure 
groups  and  overestimates  the  incidence 
in  the  lowest  exposure  groups.  Dement 
et  al.  (Ex.  84-35)  and  Berry  et  al.  (Ex.  84- 
20)  both  used  the  first  approach,  while 
Finkelstein  (Ex.  84-44)  took  the  second 
approach. 

The  completeness  of  case 
ascertainment  is  directlyrelated  to  the 
length  of  the  followup  period.  If  a 
study's  followup  period  is  relatively 
short  then  cases  will  be 
underascertained  and  the  risk  of  disease 
will  be  underestimated.  In  addition,  if 
latency  is  related  to  ciunulative 
exposure,  i.e.,  if  the  median  latency  is 
short  for  high-exposure  groups  and 
longer  for  the  low-exposure  groups,  then 
the  rates  for  each  ciunulative  exposure 
group  will  be  imderestimated 


differentially,  and  most  significantly  for 
the  lowest  exposure  group. 

On  the  other  hand,  if  the  initial  period 
of  followup  is  ignored  then  the  risk  for 
workers  with  high  exposure  may  be 
underestimated.  In  a  study  of  lung 
cancer  in  asbestos  cement  factory 
workers  Finkelstein  (84-240)  estimated 
the  relative  risk  for  workers  in  three 
exposure  groups,  starting  20  years  after 
onset  of  exposure.  The  highest  exposure 
group  had  the  lowest  risk.  If  a  higher 
exposure  causes  a  shorter  disease 
latency,  then  proportionately  more  cases 
in  the  highest  exposure  group  would 
have  occurred  prior  to  the  beginning  of 
the  followup  period,  i.e.,  during  the  first 
20  years  since  onset  of  exposure,  and 
would  have  been  missed. 

It  is  often  stated  that  cases  of 
asbestosis  are  rarely  seen  within  15-20 
years  of  first  exposure;  however.  Berry 
et  al,  (Ex.  84-20)  have  shown  that  signs 
associated  with  interstitial  fibrosis  are 
seen  less  than  10  years  from  first 
exposure  and  clearly  within  10-14  years 
of  first  exposure.  In  addition.  Dement  et 
al.  (Ex.  84-35)  have  shown  an  excess 
mortality  due  to  other  non-malignant 
respiratory  diseases  within  10-19  years 
after  initial  employment.  Selikoff  et  al. 
(Ex.  84-189)  have  reported  on  asbestosis 
death  rates  in  a  cohort  with  the  longest 
period  of  followup.  In  this  study,  the 
mortality  rate  began  to  increase 
approximately  13  years  after  first 
exposure.  A  decline  in  the  death  rate 
from  asbestosis  occurred  45  years  from 
first  exposure.  The  authors  suggested 
that  competing  causes  of  death,  in  part 
due  to  smoking,  may  have  accounted  for 
this  decline.  It  is  not  possible,  however, 
to  tell  whether  the  incidence  of 
asbestosis,  i.e.,  the  occurrence  of  new 
cases,  would  also  have  begun  to  decline 
45  years  after  first  exposure. 

Berry  et  al.  (Ex.  84-20)  studied  textile 
factory  workers.  Two  cohorts  were 
defined:  Workers  first  employed 
between  January  1. 1933  and  December 
31, 1950  who  were  «ull  employed  as  of 
June  30,  1966,  •nd  workers  employed 
after  )une3CV  1966  who  had  completed  at 
least  10  year*  al  service  up  to  December 
31, 1972.  The  latter  cohort  is  important 
because  measures  of  dust  or  fiber  levels 
were  available  beginning  in  1951  and  the 
exposure  estimates  for  individuals  in  the 
study  are  likely  to  be  more  valid  after 
that  time.  In  addition,  proportionately 
more  of  the  latter  cohort  was  exposed  to 
a  lower  mean  dust  level  than  the  former 
cohort.  Although  these  dust  levels  are 
not  equivalent  to  or  below  the  level 
stipulated  by  the  current  PEL,  they  are 
closer  to  it  than  the  mean  fiber  or  dust 
levels  incurred  by  the  earlier  cohort.  The 
maximum  number  of  years  of  followup. 


24,  was  considerably  less  than  the 
latency  for  late-onset  cases  of 
asbestosis.  Among  those  first  employed 
after  1950,  Berry  and  his  colleagues 
estimated  a  1  percent  prevalence  of 
crepitations,  "possible  asbestosis,"  and 
"certified  asbestosis"  at  37,  46,  and  63  f/ 
cc-years,  respectively,  suggesting  that  an 
excess  risk  exists  at  levels  below  100  f/ 
cc-years.  Since  the  average  number  of 
years  of  followup  in  this  study  was  only 
16  years,  new  cases  will  have  accrued  in 
the  subsequent  period.  It  is  also 
noteworthy  that  when  men  who  had  left 
the  factory  prior  to  1966  were  included 
in  the  cohort  in  an  effort  to  reduce  the 
selection  bias  associated  with  the  risk  of 
asbestosis,  the  prevalence  of  signs 
associated  with  the  disease  increased. 
However,  even  in  the  more  complete 
cohort  studied,  selection  factors 
remained.  The  overall  effect  of  these 
methodological  problems  is  that  the 
measures  of  prevalence  in  this  study  are 
underestimates. 

Finkelstein  (Ex.  84-44)  studied  the  risk 
of  asbestosis  in  157  Ontario  cement 
production  workers  first  exposed  to 
asbestos  between  1948  and  1960  and 
employed  for  at  least  15  years.  Because 
of  the  nature  of  the  cement  production 
operation,  some  workers  employed  at 
this  plant  may  not  have  been  exposed  to 
asbestos.  Workers  were  followed  up 
until  death  or  up  to  October  1, 1980.  The 
number  of  years  since  first  exposure 
ranged  from  18-33  years,  with  a  median 
of  25  years,  Cases  were  ascertained 
primarily  through  annual  examinations 
or  by  means  of  death  certificates.  The 
author  noted  that  "83  percent  of  the 
production  workers  received  an 
examination  for  asbestosis  within  the  3 
years  prior  to  the  cutoff  date  or  within  3 
years  of  their  death"  (Ex.  84-44).  It  is 
uncertain  how  the  production  workers 
who  were  lost  to  followup  (17  percent) 
were  handled  in  this  analysis;  OSHA 
assumes  that  only  those  person-years  of 
observation  up  to  the  time  of  the  last 
followup  examination  were  included. 

The  Ontario  criteria  for  certifying 
asbestosis,  which  results  in  an  award  of 
disability  pensions,  are  not  strictly 
defined  but  involve  considerations  of 
such  factors  as  history  of  occupational 
exposure,  dyspnea,  crepitations, 
clubbing  of  fingers,  radiographic  signs  of 
pulmonary  fibrosis,  and  abnormal  lung 
function.  In  general,  it  can  be  assumed 
that,  despite  the  absence  of  definitive 
criteria,  the  certified  asbestosis  cases 
included  in  this  study  occurred  at  an 
advanced  stage  of  the  disease,  in 
contrast  to  other  studies  that  included 
possible  cases  of  tisbestosis  in  the 
analysis. 


Only  two  cases  in  the  Finkelstein 
study  were  certified  before  the  20th  year 
after  first  exposure.  A  majority  of  the 
asbestosis  cases  were  certified  between 
22  and  28  years  of  exposure;  however, 
cases  continued  to  accrue  in  the 
followup  period,  and  there  is  no  clear 
evidence  that  the  incidence  of 
asbestosis  declined  after  more  than  28 
years  since  first  exposure.  Finkelstein 
calculated  incidence  as  the  number  of 
new  cases  of  certified  asbestosis  per  100 
person-years  at  risk,  i.e.,  the  rate  at 
which  new  cases  of  asbestosis  develop 
in  a  given  period  of  time,  which  results 
in  a  direct  measure  of  the  risk  of 
developing  of  disease.  The  Finkelstein 
study  found  the  incidence  of  asbestosis 
to  be  0.5,  3.4,  and  6.5  per  100  person- 
years  of  exposure  for  workers  receiving 
0-49,  50-99,  and  100-149  f/ cc-years  of 
exposure,  respectively,  showing  a 
positive  dose-response  relationship. 

Using  a  life  table  method,  Finkelstein 
also  calculated  the  cumulative 
probability  of  developing  a  certified 
case  of  asbestosis  after  32  years  of 
followup  and  observed  that  men  in  the 
0-49,  50-99,  and  100-149  f/cc-years 
categories  and  10  percent  55  percent 
and  70  percent  probabilities, 
respectively.  Although  these  estimates 
are  somewhat  uncertain  because  of  the 
small  number  of  subjects  in  each 
category,  especially  in  the  lowest 
exposure  category,  the  data  do  indicate 
that,  even  for  exposures  below  50  f/cc- 
years,  there  is  an  excess  risk  of 
asbestosis  morbidity.  In  addition,  as 
noted  above,  there  is  no  evidence  to 
suggest  that  the  risk  of  asbestosis 
declines  after  32  years  from  first 
exposure. 

Finkelstein  (Ex.  84-044)  notes  that  a 
selection  bias  may  have  been 
introduced  by  excluding  workers  with 
fewer  than  15  years  of  employment  from 
the  cohort,  resulting  in  an 
overestimation  of  risk  at  lower  exposure 
levels.  Typically,  one  assumes  that  the 
morbidity  and  mortality  of  the  excluded 
group  are  the  same  as  those  of  the  group 
included  in  the  study.  Finkelstein 
suggests  that  if  the  excluded  individuals 
had  been  considered,  lower  estimates  of 
risk  might  have  been  obtained  for  the 
lower  exposure  category;  however,  this 
could  only  have  occurred  if  the  risk  of 
asbestosis  for  the  same  cumulative 
exposure  level  among  those  excluded 
was  less  than  that  of  the  group  studied. 
OSHA  believes  that  it  is  not  possible  to 
determine  the  el^ect  of  such  a  selective 
exclusion. 

Finkelstein  estimated  the  cumulative 
exposure  that  would  result  in  a  1 
percent  probability  of  developing 
asbestosis  by  extrapolating  from  his 
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exposuie-reapoase  ewe.  He  arrived  at 
a  value  of  lA  f/oc-yearsi,  a  figure 
considerably  lower  than  that  denved  by 
Berry  et  aL  (Ek.  M-2B^  One  mgnifirft 
factor  that  nay  aocoamt  far  the 
difference  ia  estimates  between  tiaese 
two  studies  id  a  difference  in  the  ieo^ 
of  their  followip  period  (i.e..  it  is 
considerably  luugtx  in  the  Finlaelsteia 
study),  in  adcfitiaii.  the  workers  studied 
by  Finkelstein  may  have  also  been 
sexpoaed  to  silica  wlucfa  was  used  in  the 
producdon  prooeas.  If  there  was  an 
excess  risk  of  silicosis  from  such 
exposnre  which  was  mistaiken  for 
asbestosis  then  the  exposure  level 
resoltins  in  a  1  psoent  probability  of 
devekip^ng  asbestosis  would  have  been 
overeathnated.  There  were  no  data 
published  on  the  silica  exposure  levels 
to  detennine  d  this  was  a  possibility. 

Dement  et  at.  (Ex.  M-37)  studied  the 
risk  of  asbestosis  in  1,261  mates 
employed  for  one  or  more  months  in  a 
chrysotile  asbestos  textile  operation 
between  January  1, 1940  and  December 
31. 19e&.  Mortality  £ollowup  using  data 
from  death  ora^ificales  was  from 
January  1, 1^40  to  December  31, 1975 
and  was  96  percent  complete.  Tlie 
method  used  in  this  study  to  assign 
exposBfcs  to  individuals  was  described 
prevtoaaly  (48  PR  51102).  There  was  a 
total  of  33.141  person-years  of 
observation,  and  24  deaths  were 
ascribed  to  "other  respiratory  diseases" 
(ICOA  751-527).  the  category  that 
includes  asbestosis.  Of  the  24  deaths  in 
this  category,  ariiestosis  or  pulmonary 
fibrosis  was  the  underlying  cause  of  17 
deaths.  Nineteen  of  these  24  deaths 
occurred  20  or  more  years  after  initial 
employment.  The  overall  Standardized 
Mortal^  Ratio  (SMR)  for  tiiis  category 
was  552.  There  was  also  an  increased 
SMR  for  deaths  due  to  cardiovascular 
chsease.  w^hich  is  consistent  with  other 
observations  among  asbestos  workers. 
The  authors  note  that  "a  review  of  death 
certificates  for  the  lOS  deaths  found 
[that]  8  (certificates]  mention  asbestosis 
or  pulmonary  fibrosis  as  a  contributing 
conditioo." 

In  the  stody  by  Dement  et  al.  [Ex.  84- 
37),  there  was  tittle  difference  in  SM^ 
for  the  "other  nonraalignant  respiratory 
diseases"  by  years  since  initial 
employment  For  the  gro\jp  observed  10- 
19  years  after  first  employment,  the  SKR 
was  521;  for  20-29  years  it  was  5^  and 
for  peatei  than  30  years,  the  SMR  was 
570.  It  is  noteworthy  that  even  in  the 
group  observed  30  or  more  years  after 
first  employment,  the  SMR  remains  at 
an  elevated  level  and  showed  no 
decline.  The  authors  also  derived  SMRs 
for  white  Bales  wrdi  IS  or  mon  years 
since  first  expoeare.  Iliese  were  362, 84, 


and  879  for  the  exposure  categories  less 
than  1,000  f/cc-days  (2.7  f/cc-years], 
1«»-1«.0§0  f/cc-days  (2.7-27.4  f/cc- 
years),  and  10,000-40,000  f/cc-days 
(27.4-109.6  f/oo-years).  respectively.  The 
excesses  were  statistically  significant 
for  both  the  first  and  the  tiard  exposure 
categories,  and  both  of  these  cumulative 
exposures  are  below  the  ctanulative 
exposure  that  would  be  caused  by  50 
years  of  exposure  at  the  existing  PEL  of 
2  f/cc.  Finally,  since  other  investigators 
(Seliko^.  Ex.  84-90;  Ebnes  and  Simpson, 
(Ex.  84-42)  who  have  studied  the 
mortality  of  asbestos  workers  have 
shown  that  relying  only  on  death 
certificates  for  ^certainmenl  of  cases 
causes  a  vgaificant  number  of 
asbestosis  deaths  to  be  missed,  the  risk 
estimates  reporterd  by  Dement  et  al. 
(Ex.  84-37]  may  be  understated. 

4.  Summary  of  the  Evidence  of 
Asbestosis 

OSHA  believes  that  the  studies  of 
Berry  et  al.  (Ex.  84-20)  and  Finkelstein 
(Ex.  84-44)  show  a  clear  dose-response 
relationship  between  asbestos  exposure 
and  asbestosis,  and  substantial  excess 
risks  due  to  asbestosis  dose  to  or  below 
100  f/cc-years,  tfie  cumulative  lifetime 
exposure  permitted  by  the  2  f/cc 
standard.  The  ride  of  mortality  due  to 
asbestosis  in  the  woilc  by  Dement  et  aL 
(Ex.  84-37]  was  also  in  excess  in 
workers  exposed  to  less  than  ItX)  f/cc- 
years,  despite  the  problems  of 
underascertamment  of  cases.  Because 
asbestosis  morbidity  is  a  better 
indication  of  risk  than  is  mortality. 
OSHA  has  included  the  studies  of  Berry 
et  al.  (Ex.,  84-20)  and  Finkelstein  (Ex. 
84-44]  in  a  quantitative  risk  assessment 
for  asbestosis  [see  Section  V). 

In  his  testimony  Dr.  Weill  concluded 
that  asbestosis  deaths  would  be  rare  to 
non-existent  under  a  two  fiber  standard 
and  a  disease  of  the  past  at  a  revised 
standard  of  0.5  f/cc.  He  stated  that 

.  .  .  We  are  able  to  detect  asbestosis  wilii 
greater  sensitivity.  It  means  we  are  going  to 
be  seeing  less  severe  disease.  .  .  . 

The  asbeslosis  that  is  being  seen  generally 
now  around  the  country  again,  I  think  by 
wide  agrociHcst .  .  .  is  at  a  low  teveL  even 
now.  This  is  associated  with  the  exposures  of 
the  last  several  decades,  when  we  know 
certainly  in  mo«<  instances  and  particularly 
in  end-product  use  tiae  exposures  would  still 
have  been  lelalively  uacoa trolled 

In  response  to  questions  on  fte  same 
issue  Dr.  Lewinsohn  noted; 

I  think  asbestosis  as  it  was  oiiginally 
described  is  a  vanishing  disease,  yes.  I  think 
that  asbestosis  is  a  different  disease  ^an  we 
see  now.  if  it  still  exists.  It's  much  milder.  It's 
less  lik^  to  be  fatal,  it's  less  ikeiy  to 
produce  significant  impairment  .  .  . 


I  think  the  levels  of  exposure  have 
diminished  and  the  changes,  the  disease  itself 
is  different  You  dant  see  t^  hill  blown 
pictw«  of  asbestosis  witli  people  who  die 
from  asbestosis  after  less  than  10  years' 
exposure  with  severely  damaged  hmgs,  with 
heart  failure.  .  .  . 

What  yoM  see  today  is  somebody  who  has 
pleural  changes  or  somebody  who  has  very 
minimal  radiological  features  of  asbestosis 
and  who  probably  goes  on  to  Uve  a 
reasonably  normal  life  spaa.  .  .  . 

The  view  that  asbestosis  mortality 
and  severe  asbestosis  morbidity  is  on 
the  decline  is  corroborated  by  the  work 
of  Berry  et  al.  (84-20)  who  show  that  as 
the  cumulative  dose  of  asbestos 
decreases,  more  cases  are  diagnosed  as 
having  crepitations  only  or  as  being 
possible  asbestosis.  in  contrast  to 
certified  asbestosis.  Nonetheless,  severe 
cases  (Barry  et  al.  Ex.  84-20),  disabled 
cases  (Finkelstein.  Ex.  84-44).  and 
deaths  due  to  asbestosis  (Ex.  84-37) 
have  been  found  to  occur  in  workers 
with  estimated  ciunulative  exposures 
well  below  100  f/cc-years.  Although  the 
clinical  impressions  of  Drs.  Weill  and 
Lewisohn  regarding  a  shift  in  the 
severity  of  asbestosis  as  exposures  have 
declmed  in  the  past  few  decades  may  be 
correct,  their  conclusions  regarding  the 
eventual  absence  of  disabling  asbestosis 
and  death  due  to  asbestosis  at  the 
ciurent  standard  of  2  f/cc  are 
contradicted  by  the  evidence  from 
epidemiological  studies  mentioned 
above.  In  addition,  Dr.  Selikoff.  under 
cross  examination  by  Ms.  Nash,  tesified 
that  he  is  still  seeing  cases  of  severe 
asbestosis  more  than  10  years  since  the 
2-f/cc  standard  became  effective: 

Nash: ...  in  your  clinical  observatioas. 
are  you  continuing  to  see  cases  of  asbestosis? 

Selikoff:  Oh,  yeB. 

Nask  Are  you  contiauing  to  see  advaooed 
cases  of  asbestosis — ? 

Selikoff: .  .  .  We  certainly  do.  We  see 
deaths.  But  I  have  not  had  the  experience  at 
seeing  what  would  happen  at  0.1  (f/ccj.  But 
I'm  also  not  willing  to  expose  a  large  number 
of  people  to  0.1  as  guinea  pigs,  so  that  I  can 
come  along  twenty  years  later  and  give  you 
the  answer. 

Nash:  So  you  would  then  obviously  believe 
there's  a  ri^  of  exposing  people  at  higher 
levels  and  developing  asbestosis  .  .  .? 

Selikoff:  Oh,  no  question — there  is  no 
question  about  that.  That  we  already  know 
from  our  extrapolation.  (Tr.  7/2,  p.  173) 

Based  on  this  testimony  and  the 
epidemiological  data  discussed  above, 
as  wdl  as  the  results  from  OSHA's  risic 
assessBoent  (see  Section  V),  OSHA  finds 
that  a  reduction  of  the  current  2-f/cc 
PEL  will  result  in  a  continued  dechne  in 
asbestosis  incidence. 
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E.  Effects  of  Cigarette  Smoking  and 
Asbestos  Exposure 

This  section  discusses  scientific 
evidence  describing  the  influence  of 
smoking  on  the  risk  from  asbestos- 
related  disease.  Because  several  studies 
(Exs.  2-5;  84-190;  84-47)  were  cited  in 
the  November  proposal  as  evidence  of  a 
multiplicative  effect  of  asbestos 
exposure  and  cigarette  smoking  with 
regard  to  producing  increased  liuig 
cancer  risk,  several  commenters. 
including  the  Asbestos  Information 
Association  [Ex.  328).  argued  that  OSHA 
overstated  the  risk  of  lung  cancer  in  its 
qualitative  risk  assessment  by  failing  to 
distinguish  between  the  lung  cancer 
risks  for  asbestos-exposed  smokers  and 
nonsmokers.  While  the  scientific  data 
are  discussed  here.  Section  VI 
(Significance  of  Risk)  contains  OSHA's 
response  to  comments  dealing  with  how 
the  lung  cancer  risk  for  asbestos- 
exposed  smokers  should  be  evaluated 
from  a  regulatory  perspective. 

Asbestos-Related  Malignant  Disease 

Several  studies  were  cited  in  the 
November  proposal  as  evidence  that 
asbestos-exposed  workers  who  smoke 
have  a  higher  risk  of  lung  cancer 
mortality  than  either  asbestos-exposed 
nonsmokers  (Selikoff,  Churg,  and 
Hammond,  Ex.  2-5;  Selikoff,  Seidman, 
and  Hammond.  Ex.  84-190;  Hammond. 
Selikoff.  and  Seidman.  [Ex.  84-047).  The 
reduced  ability  of  smokers  to  clear 
particles  from  their  lungs,  compared 
with  the  ability  of  non-smokers  to  do  so. 
as  suggested  by  Cohen  et  al.  (Ex.  84- 
031).  may  help  to  explain  the  higher  lung 
cancer  risk  of  asbestos  workers  who 
smoke.  The  Agency  also  determined  that 
there  is  no  evidence  of  an  association 
between  cigarette  smoking  and  an 
increased  risk  of  either  mesothelioma  or 
gastrointestinal  cancer. 

To  exemplify  the  multiplicative  effect 
of  asbestos  exposure  and  cigarette 
smoking  in  producing  an  increased  lung 
cancer  risk.  OSHA  discussed  two 
studies  at  length  (Hammond  et  al.  Ex. 
84-047;  Selikoff  et  al.,  Ex.  84-190).  The 
Hammond  et  al.  study  [Ex.  84-047} 
examined  the  smoking  histories  of  8,220 
of  12.051  asbestos  insulation  workers 
with  a  foUowup  of  20  or  more  years 
since  initial  exposure.  In  late  1966, 6,841 
of  these  workers  were  either  current  or 
past  cigarette  smokers.  488  had  a  history 
of  pipe  or  cigar  smoking,  and  891  had 
never  smoked  regularly.  The  mortality  of 
these  workers  was  observed  during  the 
period  1967-1976.  The  comparisoii 
population,  drawn  from  the  American 
Cancer  Society's  long-term  prospective 
study,  consisted  of  73.763  white  men 
who  had  no  more  than  a  high  school 


education,  were  not  farmers,  were  alive 
as  of  January  1. 1967.  and  had  a  history 
of  occupational  exposure  to  dust,  fumes, 
vapors,  gases,  chemicals,  or  radiation. 
The  age-standardized  lung  cancer 
mortality  rate  for  non-smoking  controls 
(i.e..  the  baseline  rate)  was  11.3  deaths 
per  100,000  man-years;  the  rate  for 
smoking  controls  was  approximately  11 
times  higher  (122.6  per  100,000  man- 
years).  The  lung  cancer  mortality  of  non- 
smoking asbestos  workers  was  5  times 
higher  (58.4  deaths  per  100,000  man- 
years)  than  that  of  non-smoking  controls 
(11.3  deaths  per  100,000  man-years). 
Hammond  et  al.  (Ex.  84-047)  found  that 
the  lung  cancer  mortality  of  asbestos 
workers  who  smoked  was  601.6  per 
100,000  man-years,  a  value  that  is  also 
about  five  times  higher  than  the  baseline 
rate  of  lung  cancer  mortality  for  smoking 
controls. 

Selikoff  et  al.  (Ex.  84-190)  examined 
the  effects  of  cigarette  smoking  and 
asbestos  exposure  among  582  amosite 
production  workers,  567  of  whom  had 
smoking  histories.  As  in  the  study  by 
Hammon  et  al.  [Ex.  84-047).  the  age  and 
cause-specific  mortality  rates  were 
compared  within  each  smoking  status 
category  defined  by  the  American 
Cancer  Society  cohort.  Selikoff  et  al. 
[Ex.  84-190)  concluded  as  follows: 

Here  asbestos  exposure  greatly  multiplied 
the  already  high  risk  that  would  have  been 
present  with  cigarette  smoking  alone.  .  .  . 
This  increased  risk  is  very  much  the  same  as 
that  seen  among  asbestos  insulation  workers 
[who  smoked).  This  observation  indicates 
that  the  increased  risk  of  death  from  lung 
cancer  among  cigarette-smoking  asbestos 
workers  is  a  speciHc  interaction  rather  than 
coincidental,  and  not  for  example,  the  result 
of  other  agents  in  the  environment  of  the 
construction  trades."  (Ex.  84-190). 

In  the  November  proposal,  OSHA 
presented  two  ways  of  calculating  the 
probability  that  any  single  case  of  lung 
cancer  in  a  person  with  known  exposure 
to  asbestos  could  be  attributed  to  the 
asbestos  exposure.  The  first  way. 
proposed  by  Enterline  [Ex.  84-126).  was 
based  only  on  relative  risk  estimates. 
Using  data  from  Selikoff  et  al.  [Ex.  84- 
090)  on  asbestos  instilation  workers, 
Enterline  estimated  that  there  was  a 
probability  of  75  percent  that  lung 
cancers  were  attributable  to  asbestos 
exposure;  this  probability  applied  both 
to  smoking  and  non-smoking  asbestos 
workers.  However,  in  the  case  of 
asbestos  workers  who  smoked.  OSHA 
deems  it  inappropriate  to  dichotomize 
causation  in  terms  of  smoking  or 
asbestos  exposure  because  of  the 
synergistic  effect  between  cigarette 
smoke  and  asbestos.  OSHA  therefore 
presented  its  method  of  calculating  the 
probabilities  of  causation  in  the 


November  publication  [Table  6  and 
Table  7.  48  FR  51110).  Although  OShL\'8 
calculations  differ  from  Enterline's 
calculations  of  attributable  risk  by 
including  a  factor  for  synergism,  the  two 
probability  estimates  do  not  differ  by  a 
great  extent.  According  to  OSHA's 
calculations,  asbestos  exposure 
contributes  to  79.4  percent  of  lung 
cancer  deaths  among  asbestos-exposed 
workers  who  smoke,  and  77.2  percent  of 
Itmg  cancer  deaths  among  nonsmoking 
asbestos  workers. 

Lung  Disease  and  Chest  X-ray 
Abnormalities 

In  the  study  by  Hammond  et  al.  (Ex. 
84-047)  discussed  above,  it  was  also 
reported  that  asbestos  insulation 
workers  who  smoked  one  or  more  packs 
of  cigarettes  per  day  had  an  asbestosis 
mortality  rate  2.4  times  higher  than  that 
of  asbestos  insulation  workers  who  had 
never  smoked  regularly.  Selikoff  et  aL 
(Ex.  84-190),  however,  observed  no 
increased  risk  of  death  from  asbestosis 
among  amosite  production  workers  who 
smoked  compared  to  their  nonsmoking 
co-workers. 

Weiss  (Ex.  84-097)  conducted  a  chest 
x-ray  and  questionnaire  survey  of  100 
asbestos  textile  workers.  Chest 
roentgenograms  were  examined  for 
evidence  of  pulmonary  fibrosis.  Two 
asbestos  exposure  groups  were  defined: 
those  with  less  than  20  years  of 
exposure  and  those  with  20  or  more 
years  of  exposure.  The  age-adjusted 
prevalence  of  pulmonary  fibrosis  among 
smokers  and  non-smokers  was  40  and  23 
percent  respectively.  None  of  the  11 
non-smokers  with  less  than  20  years  of 
asbestos  exposure  had  pulmonary 
fibrosis,  in  contrast  to  29  percent  of  the 
smokers  with  less  than  20  years  of 
exposure  to  asbestos.  The  median 
duration  of  exposure  to  asbestos  was 
similar  for  these  two  groups.  Based  on 
these  findings,  Weiss  (Ex.  84-097) 
concluded  that  both  asbestos  exposure 
and  cigarette  smoking  were  associated 
with  pulmonary  fibrosis  and  that 
asbestos  workers  who  smoked  had  a 
higher  prevalence  of  fibrosis  relative  to 
that  among  nonsmoking  asbestos 
workers.  Weiss  did  not  indicate  whether 
the  difference  in  the  prevalence  of 
pulmonary  fibrosis  between  smokers 
and  nonsmokers  was  statistically 
significant.  OSHA  tested  the 
significance  of  the  reported  difference 
using  a  chi-square  test  of  proportions 
and  did  not  find  a  significant  difference 
(p  greater  than  0.1).  This  study  and  its 
findings  were  criticized  by  Kilbum  (Ex. 
84-237)  because  Weiss  used  a  definition 
of  pulmonary  fibrosis  that  differed  from 
the  standard  International  Labour  Office 
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criterion.  GitiBi  a  stBdjr  by  Sanart  ct  ^ 
which  used  a  idalivclr  iH^e  cafcort. 
Kilbun  aipied  «hat  mmnkia^  maclbtx 
produced  Iha  x-cay  anieaiHiae  rf 
pulmaoaiy  fifavnia  aor  oaataAated  la 
Hbrosisi 


exposure. 

Pearle  (Ex.  •«-4V«|  stndied  141 
shipyard  wmk«i«  wfco  were  referred  lor 
medical  exaaa  becaaK  of  —peeled 
asbestos-relaled  haii  diifa»e.  The 
shortest  dnratiaa  of  expoave  ib  du 
group  was  7  years.  Chest  x-ray*  were 
taken  on  all  subfedA  and  pahnoaaiy 
function  data  were  collected,  inr.ludine 
FVC,  FEVi,  and  diffusion  capacity.  X- 
rays  were  exainnd  for  pleotal 
thickening  and  iotentitial  afaaoniiatitie* 
consistent  with  ariji  rtniii  Sawf 
groups  were  defined  in  torn*  of 
nonsmokers.  li^  wmnkrt 
smokers,  and  iaeavy  anokers.  Three 
asbestos  expoaare  fpuupa  were  alao 
defined  as  being  add.  noderate.  or 
heavy,  based  on  the  doratiaB  of 
exposure  (0-14  yean.  15-lS  years,  and 
30-)-  years.  reapedivelyV  Three  peroeat 
of  the  nonsmoken  had  intaistitial 
disease,  all  of  whom  were  concentrated 
in  a  heavy  expoaare  ^noap.  Bjr  oootnst 
8-12  percent  of  die  ■sntfrs  had 
signiHcant  intenUitiai  disease,  with  the 
highest  prevalence  in  tiie  miJd  and 
moderate  asbestos  exposure  ^oop*. 
These  differences  bHmtxji  nonanakers 
and  smokers,  huwtacr.  were  not 
statistically  si^ificanL  The  prevalence 
of  pleural  i.tlsi'asr  in  heavy  sawAws  was 
25  percent  ooa^jared  with  9  percent  in 
nonsmokers.  This  differeaoe  aws 
statistically  sigiificaat  The  prevalence 
of  pleural  dispasr  asaong  the  hght  and 
moderate  smoking  ^vup*  ams  similar  to 
that  in  heavy  sanokers.  The  largest 
difference  in  the  prevalence  of  plearal 
disease  between  heavy  saaA^is  and 
nonsmokers  is  fainai  in  the  groop  adth 
mild  asbeslDs  exponafe.  These 
prevalence  neasaes  srere  not  adpisted 
for  age,  however,  and  it  cannot  be 
concluded  definitively  that  the 
statistically  si^firant  ififEerence  in 
prevalence  between  heavy  smokers  and 
nonsmokers  is  attribatable  to  smokmg 
history  alone. 

Berry  et  aL  (Ex.  M-Oao)  studied  379 
men  employed  in  an  asbestos  textile 
mill.  Two  cohorts  were  defined:  those 
first  employed  before  1^1  and  those 
employed  on  or  after  19S1.  The  mean 
cumulative  expoaare  lor  the  earlier 
cohort  was  approximately  tarioe  that  of 
the  more  recent  oohort  Smoking 
histories  were  available  for  178  men. 
Five  smoking  gnwpa  were  defined: 
Never  smoked,  l-«  cigBret%es  per  day.  5- 
14  cigarettes  per  day,  15-»-  cigarettes  per 
day,  and  ex-sa»kers.  hi  the  most  recent 


cofaoit,  the  prevalence  of  orepitatians, 
possible  aabestosis.  oertffied  aabestosis, 

higher  among  heny  and  ex  smokers 
compared  with  K^t  nnakefa  (1-4 
cignettes  per  day)  ai«i  nonsmoken.  For 
example,  1J5  percent  of  heavy  smokers 
had  certffied  asbeshrsis  versas  none  in 
the  nonsmoking  and  light  snoking 
groups.  By  uunUast  there  were  no 
apparent  iMferenoes  in  the  prevalence 
of  asbestusi*  or  other  conditions  among 
the  five  smiitinf  ^naps  from  the  earlier 
cohort,  which  inuatTed  a  U^Kr  mean 
ciunulative  expusuie,  was  oUer.  and 
had  a  laager  period  of  foUowrq}  than  the 
more  reoeat  cohort.  This  study  suggests 
that,  althua^  there  aiay  be  differences 
in  the  prevalenoe  of  asbestosis  among 
smokers  and  nonsiaokers  who  have 
been  exposed  recently  to  asbestos,  the 
prevalence  of  asbestosis  among  smokers 
and  nunHaukcTi  tends  to  be  more 
simileff  as  the  latency  period  increases 
or  at  higher  lereis  of  expoaare  to 
asbestos. 

One  additiona!  study  received  since 
the  November  proposal  is  pertinent  to 
this  issue.  Nicholson  and  his  colleagues 
obtained  chest  x-rays  and  administered 
pulmonaTy  function  tests  to  9W  brake 
line  repair  and  maintenance  workers 
and  approxinwtety  20S  nonexposed  blue 
collar  workers  (Ex.  I7a-Bj.  Cheat  x-ny 
abnormalities  were  defined  to  indnde 
parenchymal  lAangcs  of  l/O  or  greater, 
pleural  thiAening,  pleural  plaques,  and 
pleural  calcification.  Predicted  values 
for  spirometry  were  based  on  the 
revised  analysis  by  Miller  et  aL  (1980)  of 
the  1S71  data  of  Monis,  Knski  and 
Jofanon  (Ex.  172-B). 

The  peiLeirtage  of  woAers  with  any 
evidence  of  chest  x-ray  abnormality 
among  those  with  garage  employment 
was  24.2  percent  coonpared  arith  18.8 
percent  among  workers  with  no  stated 
asbestos  exposare  or  garage 
empkiyment  (Ex.  172-8}.  This  overall 
difference  between  the  two  groups  is 
accounted  for  by  differences  in  the 
prevalence  of  parenchymal 
abnormalities  [^SJD  percent  vs.  ISJ 
percent]  rather  than  pleural 
abnormalities  (8.4  percent  va.  8.9 
percent).  However,  si^ficant 
differences  existed  in  the  percentages  of 
plearal  abnonaaiities  among  those 
employed  in  woik  having  direct 
asbestos  exposure  (22.2  perc«it)  or 
shipyard  employment  (25.2  percent)  and 
those  employed  only  in  garage  work  (a4 
percent)  or  having  no  asbestos  exposure 
(8.9  percent). 

These  rendts  were  interpreted  by  the 
authors  to  mean  that  "plearal 
abnotHjalities  often  appear  from 
relatively  low  asbestos  exposmes  and 


can  exceed  parendiymal  abnormalities 
in  prevalence  at  long  times  from  onset  of 
exposure"  (Ex.  17a-B,  p.  29).  Similar 
results  were  obtained  after 
standardiziag  tor  age  and  amnking 
history. 

The  palmonary  liaKtian  test  data, 
wiien  standardised  far  smoking. 
indicated  vittnaUy  identical  results  for 
the  ^Ff  »r«— 'H  oontrola.  the  brake  repair 
workem,  and  individuals  exposed  or 
possibly  exposed  to  adiestos  (Ex.  172- 
B).  The  investigatafa  note  that  these 
frMtwig*  are  not  sarprising  because 
"forced  vital  capacity  is  asoaUy  a  less 
sensitive  deteiminatiaa  of  asbesti>s- 
related  choiges  than  the  presence  ot  x- 
ray  ahnoramhties  and  forced  expiratory 
voluBW  ia  1  second  relates  to  exposures 
other  than  aabcstoa"  (Ex.  l72-a  p.  46). 
Althon^  tins  stady  (Ex.  172-B)  provides 
evidence  that  asbestos  csoses  ciiest  x- 
ray  abnonaaKties  over  and  above  those 
that  may  be  caused  by  smoking,  die 
data  were  not  sufficient  to  show  that 
asbestos-exposed  workers  who  smoke 
suffered  more  lung  impairment  than 
either  asbestos-exposed  nonsmokers  or 
non-exposed  smokers  (Ex.  172-B). 

In  srmimary.  OSHA  finds  that  diere  is 
limited  though  conflicting  evidence  that 
asbestos  workers  who  smoke  have  a 
higher  risk  of  dying  from  asbestosis,  as 
well  as  a  hi^ier  prevalence  of 
crepitations,  lung  function  decrements, 
and  small  radiological  opacities  than 
their  nonsmoking  co-workers. 

F.  Reiatjoaship  of  Fiber  Size  and  Type 
of  Risks  from  Asbestos-Reiated  Disease 

1.  Evidence  for  a  Diflierential  Risk  by 
Fiber  Type 

In  the  November  proposal  (48  FR 
51110),  OSHA  reviewed  numerous 
epidemiological  studies  concerning  the 
toxicity  and  carcinogenicity  of  different 
asbestos  fiber  types.  OSHA  concluded 
that  all  fiber  types,  alone  or  in 
combination,  have  been  obaerved  in 
studies  to  induce  lung  cancer, 
mesothelioma,  and  asbestosis  in 
exposed  workers,  with  the  exception  of 
anthophylhte,  which  has  been  obaerved 
to  indnoe  long  cancer  and  asbestosis, 
but  not  meaod«e1ioma  (OSHA/NIOSH. 
Ex.  84-200;  for  amosite:  Seidman  et  al., 
Exs.  84-87,  281-A;  Anderson  et  al.,  Ex. 
84-17;  and  Murphy  et  al.,  Ex.  84-311;  for 
cfarysotile:  McDonald  et  al.,  Ex.  84-65; 
McDonald  and  Fry,  Ex.  84-64:  Uddell  et 
al.,  Ex.  84-SQ;  Nicholson  et  al.,  Ex.  84-72: 
Rubino  et  al..  Ex.  84-88;  Dement  et  al., 
Ex.  84-37;  Acheson  and  Gardner,  Ex.  84- 
15;  and  Berry  and  Newhouse,  Ex.  84-21; 
for  crocidohte:  )ones  et  al.,  Ex.  84-138; 
Hobbs  et  al.,  Ex.  64-132;  McDonald  and 
Newhonse,  Ex.  163;  Berry  and 
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Newhouse,  Ex.  84-21;  and  Newhouse  et 
al.,  Ex.  163;  for  anthophyllite:  Meurman 
et  al..  Ex.  84-181;  for  tremolite  and 
actinolite:  Brown  et  al.,  Ex.  84-29;  for 
mixed  fiber  types:  Hughes  and  Weill, 
Ex.  84-135;  Weill  et  al.,  Ex.  84-206;  Jones 
et  al.,  Ex.  84-138;  Berry  et  al.,  Ex.  84-20; 
Elmes  and  Simpson,  Ex.  84-42;  Peto  et 
al.,  Ex.  84-80;  Lacquet  et  al.,  Ex.  84-144; 
Selikoff  et  al.,  Ex.  84-89;  Robinson  et  al., 
Ex.  84-82;  and  Balselga-Monte  and 
Segarra,  Ex.  84-19). 

Several  investigators  and  conunittees 
have  suggested  that  exposure  to 
crocidolite  and  amosite  is  associated 
with  a  different  carcinogenic  potential 
than  is  exposure  to  chrysotile  and 
anthophyllite,  primarily  with  regard  to 
the  risk  of  mesothelioma  (Enterline  and 
Henderson,  Ex.  84-122;  McDonald  and 
McDonald,  Ex.  84-154;  Weill  et  al..  Ex. 
84-206;  Acheson  and  Gardner,  Exs.  84- 
15.  84-216,  and  84-243;  Muir,  Ex.  84-350; 
and  the  Advisory  Committee  on 
Asbestos,  Ex.  84-216).  Among  the 
studies  reviewed  by  OSHA,  the 
variation  in  mesothelioma  mortality 
among  cohorts  exposed  to  different  fiber 
types,  expressed  as  a  percentage  of  all 
deaths  attributed  to  mesothelioma,  is  as 
follows:  for  crocidolite,  1.26  to  16 
percent  (McDonald  and  McDonald,  Ex. 
84-154;  Jones  et  al.,  Ex.  84-138; 
McDonald  and  Fry,  Ex.  84-64;  Hobbs  et 
al.,  Ex.  84-132);  for  amosite-chrysotile 
mixtures  containing  less  than  0.1  percent 
crocidolite,  4  to  7.7  percent  (Hammond, 
Ex.  84-47;  Peto,  Ex.  84-168;  Robinson  et 
al.,  Ex.  84-82);  for  amosite,  2.7  percent 
(Seidman.  Ex.  84-87);  and  for  chrysotile, 
0  to  0.5  percent  (McDonald  et  al.,  Ex.  84- 
65;  Nicholson  et  al.,  Ex.  84-72;  IDement  et 
al..  Ex.  84-37;  Rubino  et  al..  Ex.  84-86). 
Mesothelioma  has  not  been  found  to  be 
a  cause  of  death  among  miners  exposed 
to  anthophyllite  (Meurman  et  al.,  Ex.  84- 
256).  The  Chronic  Hazard  Advisory 
Panel  (CR\P)  (Ex.  84-256)  stated  that  it 
appeared  that  peritoneal  mesothelioma 
was  most  commonly  seen  among 
workers  exposed  to  amosite,  less  often 
among  workers  exposed  to  crocidolite, 
and  rarely  or  never  among  workers 
exposed  to  chrysotile.  However,  as  the 
Panel's  report  points  out,  large 
variations  in  the  data  describing 
peritoneal  mesothelioma  mortality  from 
crocidolite  exposure,  frequent 
misdiagnosis  of  peritoneal 
mesothelioma,  and  the  lack  of  risk  data 
expressed  in  terms  of  unit  exposure 
level  compUcate  making  definitive 
conclusions  regarding  the  relationship 
between  fiber  type  and  mesothelioma 
risk. 

For  lung  cancer^OSHA  views  the 
epidemiological  evidence  for 
differentials  in  risk  by  fiber  types  as 


being  inconclusive  and  inconsistent. 
Some  studies  (Dement  et  al.,  Ex.  84-37; 
McDonald  and  Fry,  Ex.  84-64)  have 
found  that  workers  exposed  to 
chrysotile  have  approximately  the  same 
or  higher  risks  of  lung  cancer  compared 
to  workers  exposed  to  amphibole  fibers, 
while  other  studies  (McDonald  and 
McDonald,  Ex.  84-154;  Henderson  and 
Enterline,  Ex.  84-158)  have  found  that 
workers  exposed  to  chrysotile  have  a 
lower  relative  risk  of  lung  cancer.  After 
comparing  limg  cancer  risks  per  imit  of 
cumulative  exposure  (also  known  as  K^. 
the  lung  cancer  potency  factor)  among 
cohorts  exposed  to  different  fiber  types, 
the  CHAP  (Ex.  84-256)  reported  that 
studies  of  workers  exposed  to  chrysotile 
yielded  both  high  and  low  values  of  Kf 
as  did  studies  of  workers  exposed  to 
crocidolite  or  amosite.  Therefore,  a 
consistent  pattern  showing  a  higher  lung 
cancer  risk  among  workers  exposed  to 
chrysotile  or  amosite  did  not  emerge.  Dr. 
William  Nicholson  of  the  Mount  Sinai 
School  of  Medicine  (Ex.  94)  agreed  that 
these  conflicting  values  for  Kl 
demonstrate  that  no  unique  lung  cancer 
risk  could  be  attributed  to  a  particular 
fiber  type.  OSHA  also  concluded  (48  FR 
51115)  diat  some  cross-cohort 
comparison  studies  failed  to  control  for 
important  yeu-iables  such  as  fiber 
concentration,  age  distribution,  length  of 
foUowup  observation  period,  and  fiber 
size  distribution. 

In  the  November  proposal,  numerous 
studies  were  discussed  that 
demonstrated  that  chrysotile,  amosite, 
crocidolite,  and  anthophylhte  asbestos 
fibers  are  carcinogenic  when 
administered  to  laboratory  animals  via 
inhalation,  injection,  and  implantation 
(NIOSH,  Ex.  84-338;  NIOSH/OSHA,  Ex. 
84-320;  Wagner  et  al.,  Exs.  84-205,  94-96, 
84-197;  Davis  et  al.,  Ex.  84-120).  In 
general,  animal  studies  that  used 
standardized  asbestos  samples  from  the 
Union  Internationale  Centre  Cancer 
(UICC)  have  demonstrated  that 
chrysotile  was  more  fibrogenic  and 
carcinogenic  than  amphibole  asbestos. 
For  example,  Davis  et  al.  (Ex.  84-120) 
showed  that  UICC  reference  samples  of 
chrysotile  exhibited  a  greater  potential 
te  produce  fibrosis  in  rats  via  inhalation 
than  the  amphiboles;  however, 
treatment  of  rats  with  factory  samples  of 
these  two  types  of  asbestos  showed  no 
difference  in  fibrogenic  potential  (Ex. 
84-120).  Bolton  et  al.  (Ex.  236-C)  treated 
SFF  Wistar  rats  by  intraperitoneal 
injection  with  UICC  chrysotile  and 
UICC  crocidolite  asbestos  and  found 
that  chrysotile  produced  a  higher 
incidence  of  mesothelioma  than 
crocidolite  over  a  dose  range  of  0.01  mg 
to  25  mg  per  rat.  Although,  in  another 


study,  UICC  reference  samples  of 
chrysotile  and  amphiboles  inhaled  by 
rats  showed  similar  potential  to  produce 
fibrosis  and  lung  tumors  (Ex.  84-96),  the 
NIOSH/OHSA  Asbestos  Work  Group 
commented  that,  based  on  the  amoimt  of 
dust  deposited  and  retained  in  the  lung, 
this  study,  in  fact,  showed  that 
chrysotile  was  more  fibrogenic  and 
carcinogenic  than  the  amphiboles  (Ex. 
84-32a  p.  15).  Both  Canadian  and 
Rhodesian  chrysotile  produced  lower 
incidences  of  mesothelioma  than 
crocidolite,  amosite,  or  anthophyllite 
when  these  forms  of  asbestos  were 
administered  intrapleurally  to 
laboratory  animals  (Ex.  84-197),  but  do 
differences  in  mesothelioma  incidences 
among  animals  treated  with  these 
asbestos  types  were  apparent  in  another 
study  (Ex.  84-338).  These  latter  studies 
(Exs.  84-197,  84-338)  iDustrate  the 
conflicting  findings  of  earlier  animal 
experiments  where  UICC  reference 
asbestos  samples  were  not  used. 

At  the  informal  hearing.  Dr.  John  M.G. 
Davis  of  the  Institute  of  Occupational 
Medicine,  Edinburgh,  Scotland, 
described  recent  animal  experiments 
that  he  conducted  to  examine  the 
relationship  between  fiber  type  and  the 
development  of  asbestos-related  disease 
(Tr.  7/9,  pp.  3-79).  In  one  rat  inhalation 
study  (Tr.  7/9,  p.  16),  10  percent  of  the 
lung  tissue  taken  from  rats  exposed  to 
10  f/cc  UICC  chrysotile  showed 
evidence  of  scarring:  only  1.5  and  2.5 
percent  of  lung  tissue  taken  from  rats 
exposed  to  the  same  fiber  concentration 
of  crocidolite  and  amosite.  respectively, 
were  scarred.  The  same  trend  was 
observed  for  the  incidence  of  malignant 
tumors  found  in  exposed  rats.  Dr.  Davis 
also  discussed  injection  studies  on  rats 
(Tr.  7/9,  p.  29)  that  showed,  at  doses 
ranging  from  0.01  to  15  mg.  that 
chrysotile  produced  the  greatest  number 
of  mesothelioma  tumors  at  every  dose 
tested.  Dr.  Davis  concluded  from  these 
studies  that  ".  .  .  both  by  fiber  number 
and  by  fiber  mass,  chrysotile  appeared 
to  be  the  most  dangerous"  (Tr.  7/9,  p. 
15). 

The  animal  studies  reviewed  by 
OSHA  and  the  work  described  by  Dr. 
Davis  suggest  that  chrysotile  has  a 
greater  fibrogenic  and  carcinogenic 
potency  than  the  amphiboles,  a  finding 
that  contrasts  with  the  findings  of 
human  epidemiological  studies  that 
suggest  that  the  amphiboles  have  a 
greater  potential  for  producing 
mesothelioma.  Several  explanations  for 
these  conflicting  results  were  offered 
into  the  record.  Dr.  Davis  testified  that 
part  of  the  reason  for  the  different 
findings  between  animal  and  human 
studies  is  that 
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...  it  is  much  easier  to  generate  dust 
clouds  from  amphiboles  [than  from 
chrysotile). 

So, .  .  .  people  who  were  exposed  to 
amphiboles  in  the  past  almost  certainly  were 
exposed  to  veiy  high  levels  [compared  to  the 
levels  of  chiysotile  to  which  people  were 
exposed]  (Tr-  7/9.  P-  35). 

Using  a  similar  bne  of  argtiment.  Dr. 
Hans  Weill  of  Tulane  University 
8US8^B^B^  ^^*  epidemiologic  studies 
show  a  fiber-specific  risk  differential 
because  "it  is  likely  .  .  .  that  a  cloud  of 
asbestos  dust  contains  a  higher 
proportion  of  respirable  'carcinogenic' 
fibers  if  croddolite  is  present .  . 
Crocidolite  might  therefore  be  more 
likely  to  be  deposited  in  the  deep 
portion  of  the  lung  and  migrate  more 
easily  to  the  pleural  surfaces"  (Ex.  99. 
pp.  17-18). 

Although  the  higher  levels  of 
amphiboles  to  which  workers  were 
exposed  in  the  past  may  partly  explain 
the  different  findings  between 
epidemiologic  and  animal  studies, 
physical  differences  between  chrysotile 
and  the  amphiboles  that  affect  the 
ability  of  the  lung  to  clear  fiber  particles 
may  also  have  led  to  these  different 
findings.  A  number  of  studies  have 
shown  that  chrysotile  is  more  rapidly 
cleared  from  the  Iting  than  are  the 
amphiboles  (Exs.  84-171.  84-175,  84-178, 
84-202,  312).  For  example,  Glyseth  et  al. 
(Ex.  312)  examined  the  asbestos  content 
of  lung  tissue  samples  taken  from 
asbestos  cement  workers  who  had  died 
of  pleural  mesothelioma  or  lung  cancer. 
Although  more  than  90  percent  of  the 
fibers  used  by  the  workers  were 
chrysotile.  86  to  99  percent  of  the  fibers 
found  in  the  lung  tissues  were  amosite, 
crocidolite.  and  anthophyllite.  The 
differential  lung  retention  of  various 
fiber  types  has  also  been  demonstrated 
in  animals.  Castleman  (Ex.  121) 
discussed  a  study  by  Wagner  (1982)  that 
found  that  animals  exposed  to  chrysotile 
fibers  developed  lung  cancer  even 
though  a  smaller  amount  of  chrysotile 
was  retained  in  the  lung  compared  to 
similar  tests  with  amphiboles.  He 
suggested  that  "chrysotile  fibers 
engaged  in  a  process  that  led  to  cancer 
before  removal  and  decomposition  of 
.  .  .  [the  fibers]  occurred'  (Ex.  121,  p.  2). 
Dr.  Weill  believed  that  "these 
differences  in  tissue  persistence  may 
wholly  or  partially  explain  the 
observations  (that  exposure  to 
amphiboles  are  associated  with  a  higher 
prevalence  of  mesothehoma]  in  human 
.  .  .  populations  .  .  .  Non-confirmation 
of  fiber  type  differences  in  animal 
experiments  may  be  related  to  the  much 
shorter  bfe  span  ...  [of  experimental 
animals,  which  would  not  allow)  the 


effects  of  varying  tissue  persistence  to 
be  expressed"  (Ex.  99,  p.  18). 

Dr.  Davis  also  testified  that  the 
differential  lung  retention  of  chrysotile 
and  the  amphiboles  may  account  for  the 
conflicting  results  of  human  and  animal 
studies,  albeit  by  a  different  mechanism. 
He  explained  this  view  as  follows: 

[I  suggest)  that  chrysotile  or  sufficient 
chrysotile  is  able  to  remain  in  the  lung  tissue 
for  two  or  three  years.  Enough  of  it  [to  induce 
cancer]  will  stay  for  the  (entire)  life  span  of 
the  rat.  That  means  it  can  exert  its  maximum 
effect  in  the  rat.  and  it  means  that  the  rat 
results  sho%ving  chrysotile  as  being  [more] 
hazardous  are  genuine. 

I  believe  that  chrysotile  is  largely  removed 
from  human  lung  tissue  during  the  much 
longer  2a  30,  [or]  40-year  tiunor  induction 
period  that  you  have  got  to  have  in  human 
beings.  I  think  that  if  that  wasn't  the  case, 
then  all  the  epidemiological  evidence  would 
be  sho*ving  that  chrysotile  was  the  nastiest  of 
the  dusts"  (Tr.  7/9,  p.  36). 

Several  rulemaking  participants  (Exs. 
84-256.  99,  Tr.  7/9.  p.  39)  expressed  the 
opinion  that  chrysotile  fibers,  which  are 
composed  of  several  hundred  smaller 
fibrils,  are  easily  broken  apart  in  the 
lung  as  the  result  of  magnesium  leaching 
fit>m  the  fibers.  The  magnesium  loss 
reduces  the  structural  strength  and 
length  of  the  fiber,  facilitating  removal 
of  the  fiber  by  phagocytosis.  This 
process  occurs  to  a  lesser  extent  with 
the  amphiboles,  which  contain  a  smaller 
quantity  of  magnesium.  Although  this 
may  explain  why  chrysotile  is  more 
easily  cleared  from  the  limg,  it  also 
effectively  increases  the  dose,  in  terms 
of  the  number  of  fibers,  that  reaches  the 
lung.  Dr.  Davis  explained  this 
possibility: 

"Now  I  believe  what  happens — and  we 
have  evidence  of  this — is  that  chrysotile 
deposited  in  lung  tissue  quite  rapidly 
separates  out  into  its  individual  fibrils.  So  if 
you  think  you  have  deposited  one  fiber  in  the 
lung  tissue,  six  weeks  later  you  have  actually 
got  loa  which  potentially  at  least  are  the 
same  length,  but  are  very,  very  much  thinner. 

Now  I  think  this  certainly  explains  some  of 
the  very  high  harmful  potential  of  chrysotile 
in  our  animal  experiments.  We  are  actually 
giving  the  animals  .  .  .  many  more  fibers 
even  when  we  are  trying  to  use  equal  doses 
[of  chrysotile  and  amphiboles)"  (Tr.  7/9.X, 
pp.  38-39). 

To  summarize  the  data  on  risk 
differential  by  asbestos  fiber  type, 
human  epidemiological  studies  have 
suggested  that  occupational  exposure  to 
amphiboles  is  associated  with  a  greater 
risk  of  mesothelioma  than  is  exposure  to 
chrysotile.  No  clear  risk  differential  for 
lung  cancer  or  other  asbestos-related 
disease  has  been  demonstrated  by 
epidemiological  studies.  Animal 
experiments,  however,  have  indicated 
that  chrysotile  is  a  more  potent 


carcinogen  than  amphiboles  when 
administered  by  inhalation  or 
intrapleural  injection,  thus  conflicting 
with  the  findings  of  human  epidemiology 
studies.  Rulemaking  participants  have 
suggested  several  reasons  for  the 
discrepancy:  (1)  Exposures  to 
amphiboles  in  tfie  past  were  much 
higher  than  exposures  to  chrysotile,  (2) 
chrysotile  fibers  break  up  and  are  more 
easily  cleared  from  the  lung  than  are 
amphiboles,  effectively  reducing  the 
residence  time  of  chrysotile  in  the 
human  lung,  and  (3)  the  break-up  of 
chrysotile  fibers  into  individual  fibrils 
occurs  more  readily  than  for  amphibole 
fibers,  thus  increasing  the  effective  dose 
of  chrysotile  in  animals.  Dr.  Davis 
explained  at  the  hearing  that  the  net 
effect  of  these  biological  mechanisms  is 
unknown: 

"...  Is  one  fiber  ...  of  amphibole  more 
dangerous  than  one  fiber ...  of  chrysotile? 
There,  I  .  .  .  (have)  to  point  out  that  our 
evidence  cannot  answer  this  with  certainty. 
On  the  one  side,  you  have  ahnost  certainly 
the  greater  harmful  potential  of  chrysotile 
and  the  greater  durability  of  the 
amphiboles.  ...  I  could  imagine  that  one 
fiber  of  each  in  human  beings  will  end  up 
roughly  the  same  harmfulness,  or  that  might 
not  be  the  case.  It  may  be  that  the  greater 
durability  of  amphiboles  will  still  give  a  little 
bit  of  an  edge.  I  have  no  definite  data  on  this, 
and  nobody  else  has."  (Tr.  7/9,  p.  65) 

OSHA  agrees  with  Dr.  Davis  that 
epidemiological  and  animal  evidence, 
taken  together,  fail  to  establish  a 
definitive  risk  differential  for  the  various 
types  of  asbestos  fiber.  Accordingly. 
OsriA  has.  in  its  Quantitative  Risk 
Assessment  (see  Section  V)  and  in  the 
establishment  of  a  permissible  exposure 
limit  (see  Section  X)  recognized  that  all 
types  of  asbestos  fiber  have  the  same 
fibrogenic  and  carcinogenic  potential. 
Evidence  for  a  Differential  Risk  by 
Fiber  Size  and  Aspect  Ratio:  Several 
studies  contained  in  the  rulemaking 
docket  suggest  that  fiber  dimension  is 
an  important  determinant  in  asbestos- 
related  disease  development.  Stanton  et 
al.  (Exs.  84-193,  84-195)  studied  the 
effects  of  various  sizes  of  fibrous 
materials,  including  all  forms  of 
asbestos,  implanted  in  the  pleura  of  rats 
and  found  that  some  fibrous  glasses  and 
all  asbestos  fiber  types  produced 
malignant  timiors.  The  most 
carcinogenic  fibers  were  0.25  um  or  less 
in  diameter  and  greater  than  8  um  in 
length.  Fibers  less  than  8  um  in  length 
appeared  to  be  engulfed  and  digested  by 
phagocytes.  However,  fibers  that  were 
1.5  um  or  less  in  diameter  and  longer 
than  4  imi  (an  aspect  ratio  of 
approximately  3)  also  showed  a  higher 
correlation  with  carcinogenicity.  Wright 
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and  Kuschner  (Ex.  84-210)  injected 
asbestos  intratracheally  into  guinea  pigs 
and  found  fibrosis  only  with  fibers 
longer  than  10  um  (Ex.  84-128).  NIOSH 
(Platek  et  al.,  Ex.  84-240)  conducted 
inhalation  studies  in  rats  with  chrysotile 
fibers  less  than  5  um  in  length  and  did 
not  find  increased  incidences  of 
pulmonary  fibrosis  or  tumors  compared 
with  incidences  in  controls.  Since 
NIOSH  has  difficulty  in  generating 
fibers  with  an  aspect  ratio  of  3:1  or 
greater  by  the  ball  milling  method  and  in 
counting  the  fibers,  the  NIOSH  results 
only  suggest  that  short  fibers  do  not 
induce  pulmonary  fibrosis  or  tutmors. 
However,  studies  conducted  by  Koler 
(1982)  and  Pott  et  al.  (1972, 1976).  as 
discussed  by  the  National  Research 
Council  (Ex.  321.  p.  182),  suggest  that 
amorphous  asbestos  and  fibers  shorter 
than  5  um  can  induce  mesothelioma  in 
rodents,  a  finding  that  contrasts  with  the 
findings  of  other  animal  studies 
reviewed  above. 

One  problem  with  the  studies 
conducted  by  Stanton  et  al.  (Exs.  84-193, 
84-195)  was  the  difficulty  in  generating 
asbestos  samples  with  fibers  of  uniform 
lengths;  because  of  this  difficulty,  the 
authors  could  not  conclude  that  short 
asbestos  fibers  were  safe  despite  the 
finding  that  exposure  to  shorter  fibers 
were  associated  with  lower  timior 
incidences  in  animals.  At  the  hearing, 
Dr.  Davis  (Tr.  7/9,  pp.  20-28)  discussed 
some  of  his  findings  from  rat  inhalation 
and  injection  studies  that  used  carefully 
prepared  long-  and  short-fiber  samples 
of  amosite.  For  the  inhalation 
experiment,  rats  were  exposed  for  12 
months  by  inhalation  to  amosite 
samples  of  varying  fiber  lengths. 
Animals  were  observed  for  their  full 
lifespans.  Davis  observed  13  timiors.  as 
well  as  extensive  limg  scarring,  in  40 
animals  exposed  to  the  long-fiber  dust. 
No  tumors  or  scarring  was  found  among 
animals  exposed  to  the  short-fiber  dust 
(Tr.  7/9  p.  26).  The  amosite  samples 
were  also  injected  into  the  peritoneal 
cavities  of  groups  of  25  rats.  The  long- 
fiber  sample  produced  mesotheliomas  in 
95  percent  of  the  animals  treated,  while 
the  short-fiber  sample  produced  only 
one  mesothelioma  tumor.  Dr.  Davis 
concluded  from  these  studies  that  short 
asbestos  fibers  were  ".  .  .  unable  to 
damage  tissues"  (Tr.  7/9.  p.  28). 

Researchers  (Ex.  86-4)  have  also 
found  that  a  significantly  higher 
percentage  of  long  fibers  (greater  than  5 
um)  are  retained  in  the  lungs  of 
mesothelioma  and  asbestosis  victims. 
Morgan  (Ex.  86-3)  showed  that 
anthophyllite  fibers  less  than  5  um  in 
length  were  more  easily  cleared  fit)m  rat 
lung  than  larger  fibers.  It  has  been  well 


established  that  shorter  fibers  are 
readily  engulfed  by  lung  macrophages 
and  transported  to  the  mucociliary 
escalator  or  to  the  lymph  system  (Exs. 
86-3,  86-4,  236-A,  321,  Tr.  7/9.  pp/  5-6). 

Several  researchers  (Exs.  86-3,  84-210, 
86-4,  236-A,  321,  Tr,  7/9,  pp.  5-6)  have 
theorized  that  the  greater  biological 
activity  of  longer  fibers  may  be  due  to 
the  inability  of  the  macrophage  to 
completely  engulf  the  fiber.  This  may 
lead  to  the  release  of  lysosomal 
enzymes  and  oxygen-fi%e  radicals  from 
the  macrophage,  damaging  alveolar 
epithelial  cells  and  initiating  fibrosis.  In 
addition,  the  fibers  may  disrupt  the 
normal  proliferation  and  differentiation 
of  lung  fibroblasts  either  by  directly 
interacting  with  the  fibroblast  or  as  a 
result  of  macrophage  secretions. 

Since  the  November  proposal,  OSHA 
has  received  much  comment  and 
testimony  regarding  the  relative 
importance  of  fiber  size,  aspect  ratio, 
and  surface  chemistry  of  the  fiber  to 
carcinogenic  potential.  Most  of  these 
commenters  expressed  the  view  that  the 
surface  chemistry  of  the  fiber  is  an 
important  determinant  of  disease.  Dr. 
Dimnigan  of  the  Universite  de 
Sherbrooke  (Ex.  91-15,  p.  391, 
attachment)  cited  studies  and  comments 
of  several  investigators  that  were 
presented  at  the  World  Symposium  on 
Asbestos  (1982)  that  point  to  chemical 
factors  raUier  than  geometric  or  physical 
factors  as  the  important  determinant  of 
asbestos  fiber  effects  on  the  cell 
membrane.  They  postulated  that 
asbestos  fiber  interaction  with  cell 
membrances  causes  cell  homolysis. 
Mossman  et  al.  (Ex.  321.  p.  39)  found 
asbestos-induced  cell  damage  to  be 
initiated  by  the  reaction  of  the  fiber  with 
the  plasma  membrane,  which  causes  cell 
lysis  or  phagocytosis.  The  National 
Research  Council,  National  Academy  of 
Sciences  (Ex.  321)  cites  the  work  of 
Wilkinson  (1976)  and  Stossel  (1972),  who 
found  that  recognition  of  the  asbestos 
fiber  by  phagocytes  and  their 
subsequent  ingestion  of  the  fiber  may  be 
due  to  physicochemical  affinities 
between  the  fiber  and  the  phagocyte.  A 
study  done  by  Light  and  Wei  (Ex.  91-15) 
stated  that  "fiber  dimensions  are 
important  in  determining  whether 
asbestos  fibers  are  able  to  reach  sites 
where  critical  cellular  interactions  take 
place,  and  thus  could  govern  whether 
the  potential  biological  activity  of  fibers 
due  to  their  surface  charge  is  displayed" 
(Ex.  91-15,  p.  391,  attachment). 

Dr.  Dunnigan  (Ex.  91-15-2.  p.  393) 
contended  that,  in  view  of  studies 
suggesting  that  modification  of  the  fiber 
structure  affects  the  biological  reactivity 
of  the  fiber,  the  "Stanton  Hypothesis" 


(see  Exs.  84-193,  84-195)  should  be 
reassessed.  He  argues  (Ex.  227-A,  Table 
4)  that  this  hypothesis  assumes  that  all 
comminution  methods  merely  reduce  the 
dimensions  of  the  fibers  without  altering 
other  fiber  characteristics.  To  illustrate 
that  this  may  not  be  the  case.  Dr. 
Duimigan  (Ex.  91-15-2)  cites  a  1978 
study  by  Arthur  Langer  that  showed  that 
"ball  milling  of  experimental  [asbestos] 
samples  results  in  important  changes  in 
the  structural  and  surface 
characteristics  of  asbestos  fibers,  and 
reduces  their  effects  on  all  membranes" 
(Ex.  19-15-2,  p.  393).  He  also  cites  a  1980 
report  done  by  Dr.  Spumy  in  Germany 
that  concluded  that  "milling  procedures 
change  not  only  the  size  distribution,  but 
also  the  shape  and  crystal  structure  of 
asbestos  fibers"  (Ex.  19-15-2.  p.  393). 

In  a  further  elaboration  of  the 
evidence  against  the  fiber  size  theory. 
Dr.  Dunnigan  cited  a  study  done  by 
Poole  et  al.  (1983)  that  shows  erionite 
fibers  (in  a  concentration  of  150  f/ug 
mineral)  of  the  "pathogenic"  size  range 
are  more  reactive  than  a  larger  number 
(1.6x10'  f/ug)  of  similarly  sized 
crocidolite  fibers  (Ex.  227-A-4.  p.  12). 
Studies  by  Suzuki  (1980).  Wagner. 
(1982).  and  Maltoni  et  al.  (1982)  were 
also  cited  by  Dr.  Dunnigan  (Ex.  227-A-4) 
as  evidence  that  fibrous  erionite  is  the 
most  powerful  mesothelioma-producing 
agent,  suggesting  that  these  fibers  may 
display  disruptive  or  catalytic  properties 
not  shared  equally  by  other  tjrpes  of 
fiber. 

OSHA  believes  that  the  animal 
studies  discussed  above,  in  particular 
the  recent  work  by  Dr.  Davis,  point  to  a 
clear  relationship  between  fiber 
dimension  and  disease  potential.  The 
finding  in  these  studies  that  thin  fibers 
(i.e.,  having  an  aspect  ratio  of  at  least 
3:1)  greater  than  5  um  in  length  are 
associated  with  elevated  incidences  of 
cancer  and  lung  fibrosis  is  also 
consistent  with  current  knowledge 
regarding  lung  clearance  mechanisms, 
i.e.,  that  shorter  fibers  are  easily 
phagocytized  and  removed  fixim  lung 
tissue.  OSHA  also  acknowledges  recent 
findings  that  interactions  between  fibers 
and  cell  surfaces,  in  part  may  also 
determine  the  course  of  asbestos-related 
disease.  However,  the  mechanisms  of 
fibercell  interactions  and  their  role  in 
disease  causation  are  not  clearly 
understood  at  this  time. 

Some  chemists  have  also  suggested 
that  the  biochemically  active  sites  or  the 
electrical  charge  of  the  chemical  groups  : 
on  the  asbestos  fiber  surface  can  be 
modified  to  reduce  the  hazardous 
potential  of  the  fiber  (Ex.  84-333).  In 
vitro  tests  of  modified  asbestos  fibers 
have  shown  decreased  toxicity 
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compared  to  the  untreated  asbestos 
fibera.  Drs.  Lemen  and  Groth  of  NIOSH 
(Tr.  6/21,  pp.  189-191)  testified  at  the 
public  hearings  that  to  date,  in  vitro 
studies  do  not  show  with  any  degree  of 
certainty  that  modification  of  asbestos 
fibers  can  prevent  adverse  heahh 
ejects.  They  contend  that  the  in  vitro 
studies  did  not  measure  the  fiber  sizes 
of  the  modified  asbestos  fibers  to 
determine  whether  the  treatment 
shortened  the  fiber.  Dr.  Groth  cited  a 
.  study  by  Monchaux  (Ex.  84-438)  that 
showed  that  acid  leaching  of  chrysotile 
decreased  its  mesothelioma  toxicity  in 
ratr  however,  the  treatment  also 
shortened  the  fiber.  He  was  not  certain, 
therefore,  whether  the  reduced  toxicity 
derived  from  the  treatment  xx  the 
shortening  of  the  fiber.  In  addition,  no 
evidence  was  presented  in  the  record  to 
indicate  that  modified  fibers  are 
incapable  of  causing  adverse  effects 
after  administration  into  laboratory 
animals.  Mr.  Warren,  of  the  SNA,  in  his 
testimony  agreed  with  this  position. 
When  asked  whether  OSHA  should 
deregulate  modified  chrysotile,  Mr. 
Warren  responded: 

SNA's  position  is  not  that  it  wants 
(modified  fibers]  to  be  exempted  from 
regulation.  Indeed,  it  expects  to  be  covered. 
And  that  is  certainly  true  because  the  in  vivo 
testing  is  not  completed.  There  is  no  present 
basis  available  for  making  any  biological 
distinction  [between  modified  and 
unmodified  libers].  (Tr.  7/5,  p.  49) 

Based  on  these  considerations.  OSHA 
has  decided  that  it  is  prudent  from  a 
public  health  viewpoint  to  continue  to 
include  chemically  treated  asbestos  in 
the  Agency's  definition  of  asbestos  (See 
Section  IX.  Summary  and  Explanation 
for  General  hidustry). 

C.  Tremolite  and  Antbophyllite 

In  the  November.  1964  notice.  OSHA 
reviewed  a  number  of  epidemiological 
studies  that  suggested  that  the  talc 
miners  and  millers  are  at  excess  risk  of 
mortality  from  lung  cancer, 
mesothelioma,  and  non-malignant 
respiratory  disease  (Exs.  84-025. 84-141. 
84-181,  84-211),  and  have  a  high 
prevalence  of  pleural  thickening  and 
calcificabon.  decreased  pulmonary 
function,  and  long  fibrosis  (Ex.  64-181). 
It  is  known  that  many,  but  not  all. 
commercial  talc  deposits  contain 
serpentine  and  amphibole  asbestos  and 
the  minerals  tremolite  and  antbophyllite, 
which  may  be  found  in  amorphous, 
fibrous,  or  asbestiform  habits  (Ex.  84- 
039).  At  the  time,  based  largely  on 
epidemiological  studies  conducted  by 
NIOSH  (Ex.  84-029,  84-181),  OSHA 
concluded  that 


'Talcs  containing  asbestos  minerals  .  .  . 
appear  to  poce  a  signficant  health  risk  to 
exposed  wOTkeis.  and  talc  workers  exposed 
to  asbestos  should  receive  the  protection 
afforded  by  the  asbestos  standard"  (4&  FR 
51120). 

Specifically.  Brown  et  al.  (Ex.  84-029)  of 
NIOSH  conducted  a  histodcal 
prospective  study  of  talc  miners  and 
millers  employed  at  a  New  York  State 
talc  facility  operated  by  the  R.T. 
Vanderbilt  Company.  Although  the 
company  reported  that  the  talc  at  this 
facility  contained  no  asbestos,  NIOSH 
(Exs.  84-39,  84-181)  reported  finding 
asbestiform  tremolite  and  antbophyllite 
following  analysis  of  personal  aiid  bulk 
samples  by  election  microscopy  and  x- 
ray  diffi-action  techniques.  As  measured 
by  optical  microscopy,  average  air 
concentrations  of  fibers  greater  than  5 
um  in  length  ranged  fi-om  1.7  f/cc  to  9.8 
f/cc  as  an  8-hour  TWA  in  the  mine.  In 
the  mUl,  average  8-hour  TWA  exposures 
for  these  fibers  ranged  fi-om  1.5  f/cc  to 
8.4  f/cc. 

The  cohort  studied  by  Brown  et  al. 
(Ex.  84-029]  consisted  of  398  workers 
employed  between  1947  and  1959. 
Cause-specific  mortabty  rates  were 
compared  to  those  of  U.S.  white  males, 
adjusted  for  age  and  calendar  period. 
Brown  et  al.  reported  sjgnficantly 
elevated  increases  in  cancer  mortality  (9 
observed  vs.  3.3  expected)  and  non- 
malignant  respiratory  disease  mortality 
(8  observed  vs.  2.9  expected).  One  death 
from  mesothelioma  was  reported,  but 
the  death  could  not  be  specifically 
attributed  to  exposure  to  tremolite  or 
anthopylhte.  Of  the  10  individuals  who 
died  of  cancer,  3  woriced  previously  for 
other  New  York  State  talc  companies. 
Gamble  et  al.  (Ex.  84-181)  of  mOSM 
also  conducted  a  cross-sectional 
morbidity  study  of  the  same  facility.  Of 
156  male  miners,  121  participated  in  a 
survey  consisting  of  a  respiratory 
questionnaire,  chest  X-ray,  and 
spirometric  testing.  The  morbidity 
experience  of  this  cohort  was  compared 
to  that  of  coal  miners,  potash  miners, 
chrysotile  asbestos  workers,  and 
synthetic  wool  textile  workers.  Coal  and 
potash  miners  were  used  as  comparison 
groups  because  they  were  likely  to  be 
similar  to  talc  miners  in  many  non- 
occupational respects  that  affect 
respiratory  morbidity.  Gamble  et  al.  (Ex. 
84-181)  found  that  compared  to  coal 
and  potash  miners,  talc  miners  with  no 
previous  work  history  at  other  talc 
mines  had  a  signficantly  elevated 
prevalence  of  pleural  thickening  and 
calcificatioa  When  all  talc  workers 
were  condMned.  with  or  without  prior 
talc  exposure,  the  researchers  found 
increased  prevalences  of  cough,  phlegm 
production,  dyspnea,  and  x-ray 


abnormalities.  Talc  workers  also  had 
mgnificantly  decreased  pulmonary 
function,  which  was  associated  with 
duration  and  intensity  of  exposure. 

OSHA  also  reviewed  a  third  study 
that  presented  conflicting  findings  in 
workers  at  the  same  facility  (48  FR 
51118).  Stille  and  Tabershaw  (Ex.  84- 
196)  studied  all  male  workers  employed 
sometime  between  1948  and  1977  at  this 
facility.  Vital  status  and  information  on 
control  variables  were  determined  for 
655  men.  Cause-specific  mortality  rates 
were  compared  to  U.S.  white  males, 
adjusted  for  age  and  calendar  period. 
Non-signficant  excesses  of  mortality 
from  lung  cancer  and  non-malignant 
respiratory  disease  were  observed  in  the 
cohort  these  excesses  were  attributed 
to  a  "smoking  effect."  rather  than  to  an 
effect  from  occupational  exposure  (Ex. 
84-196). 

As  a  further  analysis.  Stille  and 
Tabershaw  (Ex.  84-196)  separately 
analyzed  the  mortality  experience  of 
cohort  members  with  a  history  of  any 
prior  work  experience  and  cohort 
members  with  no  prior  work  experience. 
Among  the  subcohort  of  540  males  with 
prior  work  experience,  significant 
elevatious  were  found  for  mortality  from 
all  cancers,  liver  cancer,  lung  cancer, 
lymphopietic  cancer,  and  non-malignant 
respiratory  diseases.  No  elevated  causes 
of  death  were  found  for  the  subcohort  of 
115  males  with  no  prior  work 
experience.  Stille  and  Tabershaw 
concluded  that  "Since  the  cancers  and 
lung  diseases  typically  have  long 
latencies,  the  possibility  exists  that 
exposures  prior  to  work  at  the  .  .  . 
study  mine  and  mill  were  responsible 
for  at  least  some  of  .  .  .  (the  increased 
incidences  of  diseases  observed]"  Ex. 
84-196,  p.  482).  They  also  concluded  that 
"workers  with  'exclusive'  ....  (study 
mine  and  mill]  employment  seem  to  be 
at  no  considerable  risk  of .  .  .lung 
cancer.  ..."  (Ex.  84-196,  p.  483). 

OSHA  also  presented  comments  by 
Brown  et  al.  on  the  Stille  and 
Tabershaw  study  (46  FR  51119).  To 
summarize.  Brown  et  al.  (Ex.  84-218.  pp. 
178-179)  commented  that  Stille  and 
Tabershaw  failed  to  analyze  mortality 
by  length  of  foUowop  period.  The 
analysis  of  subcohort  with  or  without 
prior  work  history  was  "not  likely  to  be 
very  informative,"  because  of  the  small 
size  and  young  age  of  the  cohort  that 
had  no  prior  work  history.  Because  of 
these  and  other  concerns  about  the 
Stille  and  Tabershaw  study.  Brown  et  al. 
concluded  as  follows: 

"(the  Stille  and  Tabershaw]  report  fails  to 
address  adequately  the  question  of  whether 
or  not  there  is  an  increased  risk  from  lung 
cancer  specifically  associated  with  working 


at  .  .  .  [this  particular  facility).  In  fact,  at 
this  time,  it  is  not  possible  to  answer  this 
question  based  on  epidemiologic  data  alone, 
because  the  population  available  for  study  is 
small,  the  follow  up  period  is  relatively  short 
.  .  .  ,  data  on  smoking  are  lacking,  and 
previous  exposures  in  other  neighboring  talc 
mines  and  mills  represents  a  confounding 
factor"  (Ex.  84-218,  p.  179). 

Tabershaw  and  Thompson  (Ex.  84- 
219,  pp.  179-180)  responded  to  the 
criticism  of  Brown  et  al.,  and  disagreed 
with  NIOSH's  conclusion  that  the  talc 
fitim  the  facility  contained  asbestiform 
minerals.  They  cited  other  studies  in 
which  analysis  of  talc  from  the  facility 
failed  to  find  any  asbestiform  fibers,  and 
took  exception  to  NIOSH  claiming  that 
asbestos  was  present  based  on  only  10 
atmospheric  samples  taken  during  the 
grinding  of  a  single  ore  sample.  In 
addition,  Tabershaw  and  Thompson 
pointed  out  that  of  the  nine  individuals 
reported  by  NIOSH  to  have  died  from 
lung  cancer,  4  were  employed  for  less 
than  one  year  at  the  facility  making  it 
doubtful  that  exposure  to  talc  at  the 
facility  was  the  likely  cause  of  lung 
cancer  mortality  for  those  4  workers. 

As  part  of  their  post-hearing 
submission.  Organization  Resources 
Counselors,  Inc.,  submitted  a  publication 
by  the  R.T.  Vanderbilt  Company,  in 
which  Dr.  Selikoff  offered  opinion  on 
these  epidemiology  studies.  In  this 
publication.  Dr.  Selikoff  is  quoted  as 
follows: 

"(Vanderbilt]  .  .  .  employees  in  many 
cases  had  worked  in  other  New  York  State 
mines.  Therefore,  in  the  analysis  of  studies,  a 
question  could  be  raised  whether  .  .  . 
sufficient  latency  had  existed  ...  to 
determine  that  people  who  worked  only  with 
Vanderbilt  talc  has  excessive  cancers.  The 
data  can  t>e  looked  at  in  various  ways.  It 
does  create  a  problem  because  the  ones  with 
the  longest  latency  were  also  the  one  who 
had  worked  in  other  mines  and  mills  by 
definition.  ...  I  tvish  we  had  enough 
Vanderbilt  workers  who  had  t>egun  work  50 
years  ago,  to  be  able  to  tell  us  what  happens 
ultimately  to  people  who  inhale  Vanderbilt 
talc.  There  simply  aren't  enough  such  people, 
if  there  are  any."  (Ex.  123-A) 

OSHA  agrees  with  Dr.  Selikoff's 
assessment  that  the  epidemiological 
data  are  inconclusive  with  respect  to  the 
asbestos-related  risk  associated  with 
exposure  to  talc  at  the  Vanderbilt 
fadhty.  Although  the  NIOSH  studies 
(Exs.  84-629, 84-181)  are  suggestive  of 
an  increased  risk  fi-om  lung  cancer 
mortality  and  non-malignant  respiratory 
morbidity  among  workers  at  this  facility, 
they  are  not  definitive  because  of  the 
coiifounding  factor  or  prior  exposure  to 
talc  at  other  facilities.  In  additioit 
OSHA  agrees  with  Tabershaw  and 
Thompson  (Ex  84-218)  that  the  inclusion 
in  the  cohort  of  workers  with  less  than 


one  year  of  work  experience  at  the 
facility  further  complicates  the  analysis. 
On  the  other  hand,  OSHA  does  not 
believe  that  the  study  by  Stille  and 
Tabershaw  (Ex.  84-196)  indicates  a  lack 
of  carcinogenic  risk  among  workers  at 
the  facility;  their  analysis  of  the 
subcohort  with  no  other  prior  work 
experience  is  inconclusive  because  of 
the  small  size  of  the  cohort  and  the  lack 
of  an  adequate  follow-up  period.  An 
assessment  of  the  implications  of  these 
studies  is  further  complicated  by  the 
controversy  regarding  the  presence  of 
asbestiform  minerals  at  this  facility. 
OSHA  therefore  does  not  find  that  these 
studies  shed  new  light  on  the  issue  of 
the  carcinogenic  or  fibrogenic  potential 
of  the  various  forms  of  tremohte  or 
antbophyllite. 

In  adchtion  to  the  epidemology  studies 
discussed  above,  OSHA  described  an 
animal  study  conducted  by  Smith  et  al. 
(Ex.  84-194)  in  which  the  authors 
administered  intrapleural  injections  of 
four  different  tremolitic  substances  into 
hamsters.  The  ore  samples  tested 
included  fibrous  tremolitic  talc  from 
New  York,  tremolite  prepared  from  talc 
ore  at  the  facility  studied  by  NIOSH, 
tremolite  prepared  from  Western  U.S. 
talc  deposits,  and  asbestiform  tremolite. 
Tumors  and  pleural  fibrosis  were 
observed  only  in  animals  injected  with 
tremolite  from  western  talc  or 
asbestiform  tremolite.  Smith  et  al. 
suggested  that  the  tremolite  sample  from 
die  facility  studied  by  NIOSH  yielded 
negative  results  because  of  the  generally 
short  length  of  the  fibers,  despite  its  high 
tremolite  content.  They  also  suggested 
that  the  fibrous  tremolite  sample  from 
New  York  failed  to  elicit  a  carcinogenic 
response  because  of  the  low  content  of 
fibrous  talc  (tremolite  constituted  only 
35  percent  of  the  sample  by  weight;  in 
addition,  only  25  percent  of  the  tremoUte 
was  in  fibrous  form).  Smith  et  al. 
concluded  as  follows: 

Since  [the  two  samples  that  yielded 
positive  results]  .  .  .  contain  at  least  h%  of 
material  other  dian  tremolite.  we  cannot  be 
sure  that  their  activity  is  due  wholly,  or  even 
in  part,  to  tremoUte.  If  we  assume  that  their 
activity  is  due  to  tremolite,  then  the 
experiments  indicate  that  appropriately  high 
doses  of  long,  thin  particles  of  tremolite 
induced  tumors,  whereas  high  doses  of 
shorter  particles  did  not.  This  would,  of 
course,  be  consistent  %vith  previous  findings 
by  ourselves  and  others  widi  other  materials, 
such  as  chrysotile  and  glass  fibers.  (Ex.  84- 
194,  p.  338). 

In  a  post-hearing  submission  (Ex.  306- 
A),  R-T.  Vanderbilt  Company  submitted 
two  additional  studies  by  Smith  that 
contain  the  same  results  report  by  Smith 
et  al.  (Ex  84-194)  for  the  tremolite  fit)m 
New  York  talc,  this  submission  also 


contained  a  report  by  McConnell  et  al. 
(1983)  in  which  F-344  rats  were  given  a 
diet  consisting  of  one  percent  tremolite 
obtained  from  Vanderbilt's  Gouvemeur 
mine.  The  tremolite  had  no  effect  on 
survival  or  tiunor  development 
compared  to  that  of  control  rats.  OHSA 
does  not  find  this  study  noteworthy 
since,  as  discussed  earlier  in  this 
section,  several  feeding  studies  of 
asbestiform  minerals  known  to  be 
carcinogenic  by  other  routes  of  exposure 
have  failed  to  show  carcinogenic 
activity  by  the  oral  route. 

The  evidence  presented  by  the  R.T. 
Vanderbilt  Company  (Exs.  123-A,  306- 
A),  namely  the  epidemiology  study  by 
Stille  and  Tabershaw  and  the  animal 
studies  conducted  by  Smith  et  al.  (Exs. 
84-194,  306A),  would  suggest  that  there 
was  no  evidence  for  asbestos-related 
disease  at  their  facility,  which  they 
maintain  contains  no  asbestiform  fiber. 
Based  on  these  data,  and  other  evidence 
submitted  on  the  mineralogy  of  asbestos 
(Exs.  123-A,  228,  229-A),  tiiey  have 
urged  OSHA  to  revise  its  definition  of 
asbestos  to  exclude  non-asbestiform 
fibrous  tremolite  and  antbophyllite.  As 
discussed  earlier  in  this  section,  the 
finding  of  asbestos-related  disease  and 
the  existence  of  asbestiform  minerals  at 
the  Vanderbilt  site  were  highly 
controversial  issues  during  this 
rulemaking  and,  as  suggested  by  Dr. 
Selikoff,  cannot  be  completely  resolved 
at  this  time.  OSHA  therefore  finds  that 
there  is  insufficient  evidence  upon 
which  to  state  with  any  degree  of 
certainty  that  exposure  to  some  forms  of 
fibrous  tremolite  or  antbophyllite  is  safe. 
For  this  and  other  reasons  discussed  in 
Section  X  of  this  Preamble  (Summary 
and  Explanation),  OSHA  has  not 
revised  its  definition  of  asbestos  to 
exclude  certain  fibrous  forms  of  these 
minerals.  The  Agency  believes  that  this 
decision  comports  with  prudent  public 
health  policy. 

V.  Quantitative  Risk  Assessment 

Introduction 

OSHA's  determination  that  currently 
exposed  workers  face  a  significant  risk 
of  asbestos-related  disease  is  primarily 
based  on  the  results  of  the  quantitative 
risk  assessment  performed  by  the 
Agency,  as  discussed  in  the  November 
proposal  (48  FR  51122].  OSHA  has 
critically  evaluated  the  scientific 
evidence  concerning  the  health  risk  from 
asbestos  exposure.  OSHA,  as  well  as 
other  scientific  groups,  believes  that 
asbestos  exposure  causes  lung  disease, 
respiratory  cancer,  mesothelioma,  and 
gastrointestinal  cancer.  OSHA  has  also 
examined  evidence  that  indicates  that 
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excess  disease  risk  has  been  observed 
at  cumulative  exposures  at  or  below 
those  permitted  by  tbe  existing  OSHA  d- 
bour  permissibte  exposure  limit  of  2  if 
cc.  In  addition.  OSHA  has  made  risk 
estimates  of  tbe  excess  mortality  from 
lung  cancer,  mesothehoma. 
gastrointestinal  cancer,  and  the 
incidence  of  asbestosis  using 
mathematical  models  that  describe  the 
data  observed  in  epidemiologic  studies 
conducted  in  various  industrial 
populations. 

In  many  cases,  the  elevated  risks  seen 
in  worker  populations  reflect  past 
exposures  that  were  higher  than  those 
permitted  today.  OSHA's  quantitative 
risk  assessment  entails  using  the 
directly  observed  risks  from  these  past 
exposures  to  estimate  risk  at  lower 
exposure  levels.  OSHA  believes  this  is  a 
scientifically  appropriate  and  valid 
procedure.  In  some  instances,  OSHA 
estimated  risks  using  studies  which 
actually  observed  risks  at  or  below 
cumulative  exposures  permitted  by  the 
existing  standard.  The  range  of  studies 
used  by  OSHA  covers  many  different 
work  situations  and  exposure  levels. 
Where  possible,  OSHA  has  quantified 
the  ranges  of  uncertainties  in  the 
estimates.  These  numerical  estimates,  as 
well  as  those  risks  observed  at  low 
exposures,  were  evaluated  to  determine 
the  significance  of  the  risk  and  to 
determine  whether  the  new  standards 
wiU  lead  to  a  substantial  reduction  in 
risk. 

OSHA's  critical  evaluation  of  all 
relevant  animal  and  epidemiological 
studies  resulted  in  the  selection  of  eight 
studies  that  contain  good  data  for  the 
calculation  of  the  dose-response 
relationship  for  lung  cancer  for  this  Gnal 
rule  [Selikoff  et  al.,  1979.  Ex  a4-9(X 
Seidman,  1984.  Ex.  261-A;  Henderson 
and  Enterline,  1979,  Ex  84^18;  Weill  et 
al..  1979.  Ex.  84-206;  Finkelstein.  1983. 
Ex.  84-240;  Pefo.  1980,  Ex.  84-169; 
Dement  et  al..  1982.  Ex.  84-35;  Berry  and 
Newhouse.  ISea.  Ex  84-21)  and  six  for 
mesothehoma  [Selikoff  et  al..  1979.  Ex. 
84-90;  Seidman  et  al..  1984.  Ex  zei-A; 
Finkelstein.  1983,  Ex.  84-240:  Peta  198a 
Ex  84-168;  WeiU  et  al..  1979.  Ex.  84-206: 
and  Dement  et  al,  1982.  Ex.  84-35).  hi 
general,  studies  of  human  cohorts  in  the 
workplace  should  provide  a  betto^  basis 
for  quantitative  risk  assessment  than 
studies  of  experimental  animals  because 
of  the  similarities  in  the  populations  at 
risk  and  the  populations  from  which  the 
risk  estimates  are  derived.  As  Dr.  Hans 
Weill  testifying  on  behalf  of  OSHA, 
noted: 

The  greatest  public  confidence  in  decision- 
making to  reduce  an  environmental  or 
occupational  nek  results  wben  the  date  used 


are  the  prodect  of  well  designed  and 
caodHCted  studies  of  relevant  human 
populations.  .  .  .  When  an  occupational 
hazard  has  been  identihed.  useful 
epidemiologic  study  results  wiU  determine 
the  quantitative  relationship  between  the 
dose  of  exposure  to  the  causative  agent  and 
the  risk  of  the  adverse  health  response  in  the 
exposed  population.  The  product  is  the 
expoaure-response  relationship,  which 
together  with  a  vaiid  estunate  of  ti>e  size  of 
the  exposed  population,  the  extent  of  that 
exposure  and  accurate  indicators  of  the 
disease  outcome,  give  characterization  of  the 
risk  [Ex.  98,  p.  8|. 

The  potency  coefficients  for  lung  cancer 
and  mesothelioma  (Kl  and  K*. 
respectively)  used  to  define  the  dose- 
response  relationship  were  calculated 
for  each  study  so  that  cancer  mortaUty 
was  estimated  for  various  exposure 
levels  and  exposure  durations.  A 
number  of  well-conducted  and  high 
quality  epidemiologic  studies  were 
available  that  contained  sufficient 
information  on  which  to  base  a 
quantitative  risk  assessment.  Some  of 
these  studies  did  not  contain  exposure 
data,  but  could  be  coupled  with 
exposure  information  from  other  sources 
in  order  to  obtain  an  estimate  of  Kl  and 

Km. 

OSHA  chose  not  to  use  animal  studies 
to  predict  quantitative  estimates  of  risk 
from  asbestos  exposiire  because  of  the 
many  high  quality  human  studies 
available  that  were  conducted  in  actual 
workplace  situations.  As  is  often  the 
case  with  animal  studies,  laboratory 
conditions  may  not  precisely  parallel 
actual  worksite  exposures.  In  the  case  of 
asbestos,  for  example,  is  it  not  clear  in 
all  instances  whether  laboratory 
animals  have  been  exposed  to  fiber  size 
distributions  similar  to  those  found  in 
workplaces.  In  addition,  asbestos 
appears  to  multiply  the  underlying  lung 
cancer  risk  of  smoking  and  nonsmoking 
workers;  laboratory  animals  generally 
do  not  have  any  underlying  risk  of  limg 
cancer.  Instead  of  relying  on  the  animal 
studies  to  estimate  risk,  OSHA  has 
supplemented  the  human  data  with 
results  from  animal  studies  when 
evaluating  the  health  information  and 
determining  the  significance  of  the  risk; 
OSHA  believes  that  the  animal  studies 
can  provide  valuable  qualitative 
information  on  asbestos-related  disease. 
For  example,  the  animal  studies  show 
that  all  commercial  asbestos  types  can 
cause  cancer  and  pulmonary  fibrosis. 
Animal  studies  also  indicate  that  longer, 
thinner  fibers  may  have  greater 
carcinogenic  potency  than  short,  coarse 
fibers. 

The  paragraphs  below  provide  a 
synopsis  of  OSHA's  quantitative  risk 
estimates  derived  from  mathematical 
models  and  a  discussion  of  the 


comments  and  testimony  submitted 
regarding  the  quantitative  assessment  of 
risk  for  asbestos.  OSHA's  proposed 
estimates  of  risk  may  be  found  in  Ex 
84-392.  the  emergency  temporary 
standard  |'*tbe  November  proposal",  48 
FR  51086).  and  in  the  April  proposal  [49 
FR  14116), 

I.  Estimates  of  Risk  for  Lung  Cancer 

A.  The  Model  As  discussed  in  the 
November  proposal.  OSHA  chose  a 
linear  model  to  describe  the  relationship 
between  tbe  excess  relative  risk  of  lung 
cancer  and  asbestos  exposure  (dose). 
Relative  risk  is  defined  as  the  ratio  of 
the  mortahty  rate  of  exposed  persons  to 
the  mortahty  rate  of  equivalent  non- 
exposed  persons.  Relative  risk  is 
frequently  approximated  by  the 
standardized  mortality  ratio  (SMR). 
which  is  the  observed  number  of  deaths 
in  the  exposed  population  divided  by 
the  number  of  deaths  that  would  be 
expected  in  the  exposed  population.  The 
number  of  expected  deaths  is  usually 
derived  from  the  specific  age,  sex,  and 
calendar  year  mortality  rates  in  the 
comparison  population. 

Asbestos  exposure  is  generally 
measured  in  terms  of  total  or  cumulative 
dose.  Total  dose,  also  referred  to  as 
cumulative  exposure  or  cumulative 
dose,  is  a  measure  of  the  amount  of 
asbestos  inhaled;  if  is  the  product  of  the 
duration  of  exposure  (in  years  [y])  and 
the  intensity  of  exposure  (whidi  is 
workplace  air  concentration  in  millions 
of  particles  per  cubic  fool  jmppcf)  or 
fibers  per  cubic  centimeter  |f/ccj). 
Under  this  definition  of  exposure,  a 
person  exposed  to  airborne  asbestos  at 
2  f/cc  for  20  years  (40  fiber-years/cc  [f- 
y/cc))  has  the  same  total  dose  as  a 
person  who  is  exposed  to  asbestos  at  4 
f/cc  for  10  years  (40  f-y/cc). 

The  relative  risk  model  used  by 
OSHA  in  assessing  the  risk  of 
developing  lung  cancer  from  asbestos 
exposure  is  described  by  the  following 
equation: 


RL=R«[l  +  nCtxfxd,-,o)) 


(Eq.l) 


where  Rl  is  the  lung  cancer  mortality 
resulting  from  the  asbestos  exposure,  Rg 
is  the  expected  mortality  in  the  absence 
of  exposure,  f  is  tbe  intensity  of 
exposure  in  fibers/cc  d  is  the  duration 
of  exposure  in  years,  t  is  the  time  from 
the  onset  of  asbestos  exposure  in  years 
(minus  10  years  to  allow  for  a  minimum 
latent  period)  and  Kl  is  the 
proportionality  constant  that  is  a 
measure  of  the  carcinogenic  potency  of 
the  asbestos  exposure  (slope  of  the 
dose-response  ciurve). 
The  equation  can  be  rewritten  as 
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Ru/Rc)-l  =  IC^fd.- 


(Eq.2J 


showing,  on  the  left-hand  side,  the 
excess  relative  risk  (excess  SMR)  as  a 
function  of  Kl  and  total  dose  (fibers 
times  years).  It  is  this  form  of  the 
equation  that  is  used  to  derive  the 
individual  K|.'s  for  eadi  of  the  eight 
studies.  These  eight  Kl's  are  used  to 
derive  one  overall  Kl  for  lung  cancer. 
Then  the  excess  risk  is  computed  for 
each  five-year  age  interval  the  overall 
lung  cancer  risk  is  then  computed  as  the 
sum  of  the  risks  in  each  of  the  five-year 
intervals  fh>m  age  25  to  age  70.  The 
excess  risk  is  expressed  as  the  number 
of  additional  lung  cancer  deaths  per 
1000  workers  exposed  for  a  specific  time 
period. 

Evidence  of  the  linear  dose-response 
relationship  for  lung  cancer  is  found  in 
several  well-conducted  epidemiologic 
studies  that  examined  lung  cancer 
mortality  in  relation  to  cumulative 
asbestos  exposure  in  the  workplace  (for 
example.  Henderson  and  Enterline,  1979, 
Ex.  84-48;  Liddell  el  al.  1977  Ex  84-5a 
and  Dement  et  al,  1982.  Ex.  84-35).  In 
the  three  studies  dted  ahoje,  workplace 
asbestos  air  concentrations  were 
available  from  measurements  made  in 
the  worksite  studied.  Although  the 
studies  differ  in  the  magnitude  of  the 
risk  found  {discussed  later  in  this 
section),  all  three  demonstrate  a  linear 
relationship  over  the  entire  range  of 
observation. 

As  staled  in  the  November  proposal 
other  scientific  and  scientific  groups 
who  have  attempted  to  estimate  risk 
from  asbestos  exposure  have  used  the 
linear  model  for  lung  cancer  [Crump.  Ex 
85-22.  British  Advisory  Committee  on 
Asbestos.  Ex.  84-216.  Acheson  and 
Gardner.  Ex.  84-243.  Selikott  Ex.  82-2. 
EPA.  Ex.  84-180,  CHAP.  Ex.  84-256. 
National  Research  Council/National 
Academy  of  Sciences,  Ex.  3211.The 
model  is  generally  accepted  and  OSHA 
believes  use  of  the  linear  model  for 
predicting  lung  cancer  due  to  asbestos 
exposure  is  reasonable  and  well- 
supported.  Although  participants  in  the 
rulemaking  pointed  to  the  uncertainty 
associated  with  the  use  of  the  finear 
model,  no  one  suggested  another  model 
for  computing  the  lung  cancer  risks. 

Dr.  Hans  Weill  elaborated  on  this 
point: 

*  *  •  As  regards  the  shape  of  the  dose- 
response  slope,  and  operational  judgment  is 
based  on  tbe  conclusion  that  there  is 
currently  no  available  evidence  that 
convincingly  proves  that  the  slope  is  not 
linear,  crossing  the  [excess]  risk  axis  at  the 
origin.  This  assumption  (as  made  in  the 
OSHA  risk  analysis)  is  jnstified  from  the 
observations  at  moderate  and  high  leveb  irf 
exposure  that  generally  indicate  linearity. 


which  when  extended  downward  to  levels  of 
exposure  tielow  which  observations  are 
available,  are  not  inconsistent  with  linear 
low  dose  extrapolation  (Elx.  99.  p.  13]. 

And,  in  his  testimony.  Dr.  WeiU 
concluded: 

Now.  as  tar  as  the  shape  of  the  curve  for 
the  important  malignant  consequences  of 
asbestos  eKposore.  I  think  we  are  all  in 
agreement  so  far  today,  that  the  evidenoe 
does  not  pennit  us,  nor  does  concern  of 
public  health  or  prudence  pennit  us  for  ttte 
conditions  that  we  are  concerned  about,  to 
develop  on  any  basis  other  than  linearity  of 
exposure  and  response  in  a  no  threshold 
model  [Tr.  6/19.  p.  154). 

Dr.  William  Nicholson  of  the  Mount 
Sinai  Environmental  Sciences 
Laboratory  elaborated  on  the  rationale 
for  the  choice  of  the  linear  model  for 
lung  cancer 

In  three  stadtes  in  which  it  (the  linear  dose- 
response  curve]  has  been  demonstrated  (see 
above  Exs.  84-48.  64-59.  and  84-35]  the  range 
of  exposures  is  large,  over  a  tenfold  range  of 
exposures,  that  linearity  lias  been 
documented  over  a  (enfold  range  of  dose. 
Further,  it  has  biologic  plausibility  {Tr.  6/19. 
p.  75). 

This  biologic  plausibility  was  also 
discussed  by  Dr.  Kermy  Crump, 
testifying  on  behalf  of  the  AIA/NA: 

There  is  a  theoretical  argument  (Crump  et 
al.,  1978)  that  suggests  that  cancer  incidence 
shoidd  vary  approximately  linearty  with  dose 
for  low  doses  particularly  when  there  is  an 
appreciable  background  of  carcinogenesis  in 
unexposed  pupuiations.  ...  If  asbestos 
induces  cancer  through  (he  same  mechanism 
as  smoking,  then  there  is  reason  (o  believe 
that  the  response  should  be  approximately 
linear  at  low  dose  .  .  .  just  as  assumed  in 
the  OSHA  model  (Ex.  237 A,  pp.  8.  25]. 

Though  Dr.  Crump  noted  in  his 
testimony  that  the  linear  model  for  lung 
cancer  "is  a  hypothesis  which  is  by  no 
means  proven  "  (Tr.  7/a  p.  90J,  he  stated 
during  cross-examination  that  "all  of  the 
estimates  I  have  made  in  tbe  testimony 
were  based  upon  a  hnear  model  for  lung 
cancer"  and  that  the  linear  model  for 
asbestos  and  hing  cancer  "has  been 
widely  used  '  (Tr.  7/9.  p.  116J. 

Thus,  OSHA  feels  confident  in  its 
adoption  of  a  linear  model  to  predict  the 
risk  of  lung  cancer  from  asbestos 
exposure.  The  model  has  wide  support 
because  of  its  scientific  plausibiiity  and 
reasonableness  and  its  prudence  for  use 
in  public  health  decdsion-makir^g. 

B.  Data  Used  in  the  Calculation  of 
Individual  k^i.  In  the  November 
proposal  (48  FR  51125],  an  estimate  of 
lung  cancer  potency  (KJ  was  calculated 
for  each  of  11  studies  using  equation  1. 
For  studies  with  individual  exposure 
data,  Kl  was  the  slope  of  the  regression 
equation  fit  to  these  points;  for  stodies 
having  only  an  overall  risk  estimate  and 


average  estimate  of  exposure,  this  single 
point  was  used  in  the  calculation  of  Kl. 
For  each  study,  the  best  estimate  of  Kl  is 
indicated  along  with  a  range  of 
uiicertainty.  The  ranges  given  are  the 
result  of  uncertainties  in  estimates  of 
exposare,  methodological  uncertainties 
that  led  to  alternate  evaluations  of  risk 
or  exposure,  or,  in  some  cases, 
statistical  uncertainties  assocnated  with 
the  use  of  small  numbers. 

The  differences  in  the  Kl's  among  the 
various  studies  result  from  a  number  of 
different  factors.  There  do  appear  to  be 
actual  differences  in  risk  depending 
upon  the  nature  of  the  asbestos 
exposure.  One  potential  explanation  is 
that  workplaces  differ  with  regard  to 
fiber  size  distribution  (long  finer  fibers 
appear  to  have  greater  carcinogenic 
potential  than  coarse  fibers).  For 
example,  as  several  participants  in  the 
rulemaking  acknowledged,  there 
appears  to  be  a  distinct  difference  in  the 
risk  from  mining  and  milling  and  other 
processes.  As  Dr.  Nicholson 
summarized: 

I  think  I  stated  this  momiag ...  the 
possibility  that  the  '"■ning  work  environment 
may  demonstrate  a  different  pre-unit  risk. 
That  is,  there's  three  studies  showing 
somewhat  lower  risks.  At  least  two  of  them 
show,  with  fairly  substantial  data,  lower  risk, 
that  that  [lower  risk]  may  be  s  function  of  the 
fiber  size  distribution  in  the  mining 
environmeirt. 

One  may  have  a  much  gr«ater  number 
percentage,  of  long  curly  tiben,  whicii  are 
readily  counted,  but  are  not  inspired.  And. 
thus,  die  fiber  connts  are  proportionately  high 
in  that  environment  relative  to  the  amount  of 
asbestos  inspired.  It  seems  to  be  consistently 
so  for  chrysotile  and  also  for  amosite.  For 
example,  one  finds  very  few  cases  of 
mesothelioma  associated  with  amosite 
mining  but  a  considerable  number  associated 
with  amosite  manufacturing. 

And  so  there  is  perhaps  a  difference  in  the 
mining  environment,  where  they  are  working 
with  different  type  of  fiber  composition  [Tr. 
6/ia  p.  127). 

Thus,  where  airborne  fibers  are 
relatively  coarse,  the  Kl's  are  lower  than 
the  Kl  values  found  in  studies  of  textile 
operations  where  fibers  are  fine. 

Differences  may  also  be  explained  by 
variations  in  study  design  and  other 
factors  influencing  the  ability  to  define 
the  dose-response  relationships.  One  of 
these  is  the  limited  knowledge  of  past 
fiber  exposures  of  those  populations 
whose  mortality  was  later  evaluated. 
Prior  to  1970.  few  measurements  were 
made  in  facilities  using  asbestos  fibers. 
Further,  those  measurements  that  were 
done  usually  quantified  all  dust  present 
in  the  workplace  air  and  not  just  fibers- 
Current  techniques,  which  involve  use  of 
membrane  filters  and  phase  contrast 


BEST  COPY  AVAILABLE 


22634  Federal  Register  /  Vol.  51.  No.  119  /  Friday.  June  20.  1986  /  Rules  and  Regulations 


microscopy  for  the  counting  of  fibers 
longer  than  five  micrometers,  have  been 
utilized  in  Great  Britain  and  the  United 
States  only  since  1964  [Ayer  et  al.,  1965, 
Ex.  84-253)  and  have  been  standardized 
in  the  United  States  only  since  1972 
[Leidel],  1979,  Ex.  84-62]  and  even  later 
in  Great  Britain.  In  any  case,  sampling 
has  occurred  only  in  a  few  of  the 
worksites  studied,  and  then  only 
occasionally.  In  addition,  variability  in 
work  activities  and  in  sampling 
circumstances  add  considerable 
uncertainty  to  knowledge  of  dose. 

Some  of  the  epidemiologic  studies, 
including  those  by  Dement  et  al.  [Ex.  84- 
35],  Uddell  et  al.  (Ex.  84-59]  and 
Henderson  and  Enteriine  [Ex.  84-46], 
include  measured  air  concentrations  at 
the  exposure  site  and  used  job  histories 
of  the  study  population  to  estimate 
exposure.  In  these  cases  the  dose- 
response  curve  was  calculated  by 
estimating  total  asbestos  exposure  (in 
mppcf-years  or  in  fiber-years/cc) 
according  to  the  time  that  an  individual 
spent  at  a  job  with  a  measured 
exposure.  A  conversion  factor  for 
converting  from  mppcf  to  f/cc  was 
employed  on  a  study-by-study  basis, 
depending  on  the  data  available.  Other 
epidemiological  studies,  for  example 
those  by  Selikoff  et  al.  [Ex.  84-90]  and 
Seidman  et  al.  [Ex.  84-87],  did  not  have 
direct  industrial  hygiene  measurements 
for  the  studied  worker  population.  For 
these  studies,  exposure  estimates  were 
derived  from  industrial  hygiene  surveys 
of  similar  work  operations  and 
processes  for  which  industrial  hygiene 
data  were  available. 

OSHA  has  evaluated  these 
differences  and  has  dealt  with  their 
implications  on  a  study-by-study  basis. 
Uncertainties  associated  with  these 
measurements  constitute  much  of  the 
range  of  variability  surrounding  the  Kl's. 
Taken  as  a  whole  ,  the  asbestos  studies 
contain  data  of  imusually  high  quality, 
which  has  enabled  OSHA  to  make  the 
risk  estimates  with  a  high  degree  of 
confidence. 

There  was  considerable  discussion 
during  the  rulemaking  about  the 
individual  K^'s  for  many  of  the  studies 
that  went  into  the  estimation  of  the 
overall  lung  cancer  risk,  particularly  the 
inclusion/exclusion  of  several  of  the 
studies  in  this  calculation.  The 
discussion  below  deals  first  with  the 
comments  on  and  adjustments  to 
individual  Kl's  and  then  discusses  the 
impact  of  their  inclusion  in  the  overall 
estim.ate  of  lung  cancer  risk. 

The  Selikoff  et  al.  and  Seidman  et  al. 
Studies.  Several  participants  in  the 
hearing  criticized  OSHA  for  Including 
the  results  from  the  Selikoff  et  al.  1979 
[Ex.  84-67]  and  Seidman  et  al..  1979  [Ex. 


84-90]  studies  in  the  calculation  of  Kf 
The  major  objection  to  the  use  of  these 
studies  was  the  lack  of  concurrent 
exposure  information  on  the  cohorts.  For 
example.  Dr.  Crump  noted  that: 

The  CPSC  (1983)  Panel  placed  these  two 
studies  in  a  separate  category  because  of  the 
weakness  of  the  exposure  estimates.  The 
Seidman  et  al  shidy  also  involved  brief 
exposures  (less  than  four  years)  exclusively, 
which  makes  it  less  suitable  than  other 
studies  for  estimating  the  effect  of  long  term 
exposures  (Ex.  237 A,  p.  26]. 

Dr.  Weill  also  expressed  reservations 
about  including  the  Selikoff  et  al.  and 
Seidman  et  al.  studies  in  the  overall 
estimation  of  risk  [Tr.  6/19,  p.  184]. 
Though  it  is  true  that  CHAP  did 
characterize  the  Selikoff  et  al.  and 
Seidman  et  al.  studies  as  having  "Level 
2  exposiire  data"  (no  job  histories  or 
industrial  hygiene  measurements 
available  for  the  cohort,  exposure 
estimate  made  from  best  available 
sources),  CHAP  still  computed  Kl  for 
these  two  studies  with  the  information 
available.  And,  during  cross- 
examination.  Dr.  Nicholson,  a  member 
of  CHAP,  indicated  that  CHAP  did  not 
weigh  the  Kl  values  from  these  two 
studies  differently  from  those  in  other 
studies  when  deriving  estimates  of  the 
final  potency  [Tr.  6/19,  p.  148].  Dr.  Weill 
emphatically  stated  that  inclusion  of  the 
studies  in  the  risk  analysis  was  "not  a 
fatal  fiaw  [Tr.  6/19,  p.  184]. 

OSHA  offered  a  full  description  of  the 
exposure  data  used  in  these  two  studies 
in  Exhibit  84-392.  Since  that  time, 
however,  new  and  more  complete 
information  on  exposures  for  the 
Seidman  et  al.  cohort  have  come  to  light 
which  strengthen  the  case  for  including 
the  results  of  the  Kl  calculation  in  the 
overall  estimates  of  risk.  This  new 
information  is  discussed  below. 

Although  no  new  evidence  has  been 
brought  forward  on  the  Selikoff  et  al. 
study  of  insulation  workers,  OSHA  still 
beheves  it  is  appropriate  to  include  the 
Kl  from  this  study  in  determining  the 
overall  level  of  risk.  It  is  the  largest  of 
all  the  studies  (17.800  workers)  and  also 
reports  the  largest  number  of  lung 
cancer  deaths  (652)  and  deaths  from 
mesothelioma  (180).  Excluding  this  study 
would  mean  excluding  45%  of  all  the 
asbestos-related  lung  cancer  deaths  and 
84%  of  all  the  mesothelioma  deaths  from 
the  overall  analysis.  OSHA  believes  it 
would  be  a  serious  error  to  eliminate 
such  a  large  portion  of  the  available 
data,  when  appropriate  estimates  of  the 
exposure  levels  of  these  workers  are 
available. 

OSHA  calculated  the  Ki  from  the 
Selikoff  et  al.  data  based  on  average 
values  (for  duration  of  exposure,  level  of 
exposiu^  and  time  since  onset  of 


exposure)  derived  from  several  sources. 
Although  the  use  of  average  data  and 
overall  (average)  levels  of  risk  may  not 
be  as  desirable  as  risks  broken  down  by 
cumulative  exposure,  nevertheless,  the 
estimates  of  Kl  from  these  data  are 
nevertheless  valid  and  reasonable. 
OSHA  predicted  a  Kl  of  0.02  for  the 
cohort,  with  an  uncertainly  band  of 
(0.008  to  0.30).  The  value  0.02  is  only 
twice  the  best  estimate  of  an  overall  Kl 
of  0.01  and  falls  well  within  the  range  of 
overall  uncertainlty  given  for  the  overall 
Kl,  that  is,  0.003  to  0.03.  Thus,  OSHA  has 
not  adjusted  the  original  value  of  Kl 
computed  for  this  cohort. 

The  Seidman  et  al  Update.  During  the 
course  of  the  hearing,  the  testimony  of 
several  witnesses  strengthened  OSHA's 
confidence  in  using  results  from  the 
Seidman  et  al.  study  of  820  insulation 
manufacturing  workers.  As  discussed  in 
Exhibit  84-392,  while  no  data  exist  on 
air  concentrations  at  the  time  the 
Paterson  factory  operated,  data  do  exist 
on  air  concentrations  in  two  plants  that 
manufactured  the  same  products  with 
similar  fiber  and  machinery.  One  of 
these  plants,  in  Tyler,  Texas,  opened  in 
1954  and  operated  until  1971.  The  other, 
in  Port  Allegheny,  Pennsylvania,  opened 
in  1964  and  closed  in  1972.  Similar 
efforts  to  control  dust  in  these  newer 
plants  were  apparently  made  as  were 
made  in  the  Paterson,  New  jersey  plant. 
During  1967. 1970.  and  1971,  asbestos 
fiber  concentrations  in  these  plants 
were  measured  by  the  U.S.  Public 
Health  Service  and  were  published  by 
NIOSH  [Ex.  2-12]. 

Participants  in  the  rulemaking 
criticized  the  assumption  that  these 
exposure  data  were  representative  of 
the  exposure  conditions  in  the  Paterson 
plant.  Dr.  Crump  expressed  his  concern 
over  the  use  of  these  data.  He  stated: 

OSHA  thus  derived  exposure  estimates 
from  measurements  made  21  to  31  years  later 
in  the  other  plants  in  Texas  and 
Pennsylvania.  The  reasonableness  of  these 
estimates  is  open  to  question.  It  is  certainly 
plausible  that  the  exposure  measurements  in 
these  plants  made  after  the  dangers 
associated  with  asbestos  became  known 
were  less,  and  perhaps  far  less  than 
exposures  experienced  21-31  years  earlier 
under  wartime  conditions  (Ex.  237 A,  p.  13]. 

Dr.  Morton  Com,  former  Assistant 
Secretary  for  OSHA,  who  appeared  at 
OSHA's  hearing  on  behalf  of  the 
Building  and  Construction  Trades 
Department  was  hired  by  the  companies 
who  owned  the  plants  to  recommend 
and  install  control  measures  in  the  two 
plants  in  the  late  1960's.  At  the  hearings 
he  was  asked  to  comment  on  the 
reasonableness  of  using  data  from  Tyler, 
Texas  and  Port  Allegheny  to  estimate 
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exposures  in  the  Paterson  plant  Dr. 
Com  responded: 

I  think  the  procedure  is  precisely  what 
we're  trying  to  do  in  industrial  hygiene.  And  I 
would  endorse  trying  to  link  similar  plants 
where  no  measurements  were  available  to 
other  plants  where  measurements  are 
available.  There's  no  question  about  that. 

I  would  classify  Tyler  as  one  of  the  most 
contaminated  asbestos  facilities  I've  ever 
been  in.  I  think  Tj'ier  would  be  the  high 
estimator.  Port,  I  would  consider  typical  of 
asbestos  processing  that  I  saw  in  those  years. 
But  Tyler  was  clearly  a  very  bad  facility.  .  .  . 
So  1  don't  know  if  averaging  them,  averaging 
might  put  you  on  the  high  side  if  you  have 
measurements  for  both.  I  would  pit  you 
towards  Tyler.  .  .  .  Tyler  was  a  fairly 
startling  facihty  (Tr.  7/3,  p.  87]. 

Hence,  given  Dr.  Corn's  characterization 
of  conditions  in  the  two  plants,  to  the 
extent  that  OSHA  used  data  from  the 
Tyler  plant,  the  estimates  of  exposure 
would  be  overestimated,  which  would 
result  in  an  underestimate  of  the 
potency  factor,  Kl. 

Since  the  time  of  the  OSHA  proposals, 
the  Seidman  et  aL  study  has  been 
updated  to  include  longer  followup  and 
an  expans-Ion  of  the  findings  in  terms  of 
the  jobs  of  the  workers  and  estimates  of 
the  fiber  exposure  accumulated  by  the 
workers  during  their  work  at  the 
amosite  asbestos  factory.  The  updated 
study  was  presented  at  the  hearings  as 
Exhibit  261-A.  The  study  extended  the 
observation  period  through  December 
31, 1982,  with  a  total  of  593  deaths. 
Using  the  data  from  the  Tyler  Texas  and 
Port  Allegheny  plants,  Seidman  and 
colleagues  attempted  to  "assign 
plausible  estimates  of  the  exposures 
likely  to  have  been  associated  with 
particular  jobs  in  the  Paterson  plaint" 
[Ex.  2B1-A.  p.  6].  Seidman  described  the 
proceM  at  foUows: 

With  the  aid  of  the  expertise  of  Dr.  William 
Nicholson.  Tve  gone  back  to  the  records  that 
were  accumulated  on  the  Paterson  workers, 
and  in  conjunction  with  Bber  counts  that 
were  available  for  1987  from  Port  Allegheny 
Plant  and  for  1987. 1970,  and  1971  for  the 
Tyler,  Texas  plant,  the  aame  kind  of  fiber 
was  used,  the  same  kind  of  equipment  was 
used,  the  same  processes  were  used  to  make 
the  aame  kinds  of  products,  we  arrived  at 
approximate — we  estimated — looking  at 
what  the  men  themselves  reported  as  to 
relative  levels  of  dustiness  in  the  joljs  they 
worked  at.  We  established  levels  of 
dustiness,  dust  index  which  at  first  was  all  I 
thought  we  could  work  with  and  I  realized 
we  had  specific  jobs  that  we  could  even 
modify  this  with,  we  assigned  fiber  ooonts 
per  cc  and  then  were  aWe  to  then,  with  the 
aid  of  oar  historical  data,  to  make  an 
assiyent  wMch  «re  applied  to  our  Paterson 
plant  Then  with  the  aid  of  the  time  that  the 
mea  worked,  we  arrived  at  the  total  woik 
time  they  worked  at  the  plant,  a  total  work 
experienoe  dosage  in  terras  of  fibers  {Tr.  7/12, 
p.  288,  emphasis  added). 


As  Mr.  Seidman  pointed  out  when 
using  the  estimates  of  Tyler  and  Port 
Allegkeny  to  detennine  exposures  at  the 
New  Jeraey  plant  the  estimates. 

*  *  *  may  be  somewhat  on  tiie  high  side  to 
the  extent  (hat  industrial  hygienists  tend  to 
over-sample  the  dustier  areas  of  factories. 
Also,  tliere  was  a  oonoerted  effort  to  have  the 
Paterson  plant  workers  use  respirator 
protectors  which  presumably  mi^t  have 
reduced  the  exposure  from  inspired  air  while 
the  protectors  were  being  used.  .  .  .  It  is 
important  to  realize  that  any  overestimation 
there  may  be  in  the  fiber  counts  we  have 
assigned,  will  serve  to  underestimate  the 
dose-responae  relationships  associated  with 
asbestos  exposure  at  the  Paterson  plant  (Ex. 
2ie-A  p.  61- 

Table  5  of  Ex.  261-A  shows  the 
estimated  exposures  for  over  30  job 
categories.  Dnring  cross-examination, 
Mr.  Seidman  further  explained: 

Table  5  comes  from  two  sources,  one  is 
internal  and  ooe  is  external.  Internally,  we 
had  for  about  40  percent  of  the  men,  a 
statement  as  to  the  dustiness  of  their  job.  We 
had — they  said  what  their  job  was  and  how 
dusty  it  waa(:]  very  dusty,  somewhat  dtisty, 
or  not  dasty  at  all.  .  .  .  We  had,  for  a  number 
of  iobs,  what  the  counts — fiber  coimts — were 
for  the  jobs  which,  as  I  say,  using  the  same 
kind  of  equipment  and  »aiae  fiber  and  same 
kind  of  product  were  in  these  plants  of  the 
same  company.  These  were  the  general  levels 
used  to  assign  the  jobs  at  UNARCO 
(Paterson,  N.J.]  and  then  modified  them 
slightly  depending  on  what  the  internal 
statement  as  to  dustiness  was  (Tr.  7/12,  p. 
298-290). 

Dr.  Nicholson  explained  further 

The  exposure-response  data  were 
generated  by  f^pigriir^g  each  individual  is  the 
Paterson  plant  an  exposure  as  calculated 
above  for  the  period  of  time  he  would  have 
been  employed  in  a  job  with  diat  given  title. 
The  trjtal  exposure  in  fiber-years/ml  for  each 
individual  was  then  calculated  summing  over 
all  joba  that  the  todividual  worked  m  (Ex. 
303). 

Table  1  gives  cumulative  observed 
and  expected  deaths  for  the  workers  in 
an  amonte  factory  categorized  by 
estimated  fiber-year  expostire.  As  noted 
in  Ex.  84-392,  it  was  believed  that  the 
average  exposure  for  this  population 
was  approximately  35  f/ml,  and  this 
was  the  value  used  to  calculate  the 
original  value  of  K^  for  this  cohort 
However,  in  this  updated  analysis  the 
average  exposure  was  discovered  to  be 
closer  to  SO  f/ml  [Tr.  7/12.  p.  291  J.  Mr. 
Seidman  indicated  that  the  high  number 
resulted  when  the  estimates  of  fiber 
counts  were  "weighted  by  the  kinds  of 
jobs  that  tbe  Paterson  people  had,  (and] 
the  uiupfaer  of  people  working  at  the 
jobs  they  had  in  the  Paterson  plant"  (Tr. 
7/12,  p.  294].  Seidman  went  on  to  testify 
that  *1f  yoB  look  at  the  historic  data, 
there  are  ranges  wUch  go  hi^er,  but  not 


on  die  averages.  There  are  ranges,  diere 
are  samples  that  go  into  the  ZOCs**  [Tr. 
7/12,  p.  295].  He  noted,  however,  that 
the  estimate  of  50  f/cc  "seems  pretty 
reasonable  and  plausible  to  me"  [Tr.  7/ 
12,  p.  295]. 

As  was  pointed  out  by  Mr.  Hardy, 
representing  the  AIA/NA,  during  cross- 
examination,  the  dose-response  curve 
appears  to  cross  the  y-axis  at  a  level 
above  zero.  However,  Mr.  Seidman  was 
clear  that  possible  underestimation 
errors  in  the  measurements  could  not 
account  for  such  differences.  He 
commented — 

To  move  them  (the  risk  points  at  each  dose 
level]  far  enough  over  so  that  the  point  on  the 
straight  line  from  this  kind  of  material  is 
going  to  come  to  zero  [excess  risk]  on  a 
straight  line  fit  they'd  have  such  a  cloud  of 
dust  they  wouldn't  see  each  other  at  the  next 
bencL  .  .  .  People  couldn't  work  in  sach 
(conditions)— even  the  people  who  need  a  job 
deq>erately  couldn't  work  in  such  an 
atmosphere  (Tr.  7/12.  p.  308). 

Table  1.— Cumulative  Observed  and  Ex- 
pected Deaths  m  an  AMOsrrE  Asbestos 
Factory.  1941-45,  by  Estimated  Fiber 
Exposure— Seioman.1  964  > 
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Vmiman.  1984.  Ex.  aSl-A. 


In  its  original  evaluation  of  this  study, 
OSHA  used  overall  averages 
(SMR=4.4a,^35  f/cc  1.46  years)  to 
compute  the  K^  (0.068= (4.46-1)/ 
(35X1.46)].  Substituting  the  overall 
values  from  the  updated  study  gives  a 
slightly  smaller  value  of  Kj. 
[0.054  =  (4.97-l)/I50X  1.46)).  In  addition. 
the  updated  and  expanded  data  base 
now  provides  enough  data  to  perform  a 
dose-response  regression  for  the  lung 
cancer  data.  The  data  are  found  in 
Table  1.  As  with  other  data  sets,  it  may 
be  speculated  that  there  is  greater 
uncertainty  in  fte  estimates  at  lower 
doses.  This  may  be  adjusted  for  by 
forcing  the  curve  through  die  origin. 
Regressing  excess  SMR  on  the 
midpoints  of  dose  gives  an  estimate  of 
Kl  of  0.045.  Aldioogh  ^is  value  of  Ki.  is 
somewhat  lower  dian  the  originally 
predicted  vahie  of  0.066,  OSHA  has 
greater  oonfidenoe  in  it  as  an  accurate 
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predictor  of  the  asbestos  potency  in  this 
production  population. 

The  Henderson  and  Enterline  study. 
OSHA  calculated  the  value  of  Kt  based 
on  the  mortality  experience  of  1075 
retirees  firom  an  asbestos  products 
manufacturing  plant  [Ex.  84-48]  by 
computing  the  slope  of  the  dose- 
response  relationship  from  the  linear 
regression  (Ku=0.0066].  Henderson  and 
Enterline  had  presented  exposure  data 
in  terms  of  total  dust  measured  in 
millions  of  particles  per  cubic  foot,  and 
hence  a  factor  was  needed  to  convert 
from  particles  to  fiber  count.  OSHA 
employed  the  value  1.4  f/ml/mppcf. 
based  on  the  work  of  Hammad  in 
cement  plants,  which  gives  a  best 
estimate  of  Kl  of  0.0047. 

Crump  has  pointed  to  what  he 
believes  to  be  "considerable  uncertainty 
in  the  methods  used  by  OSHA  to 
convert  from  particles  to  fibers"  [Ex. 
237 A.  p.  14).  Citing  the  CHAP  [Ex.  64- 
256).  he  recommends  that  a  conversion 
factor  of  2  should  have  been  employed, 
giving  a  Kl  of  0.0033.  He  also  notes  that 
"Enterline  himself  employed  a 
conversion  factor  of  3.0  (Enterline  1981) 
[Ex.  84-127)"  [Ex.  237A.  p.  15).  However, 
when  Dr.  Enterline  testified  before  the 
Ontario  Royal  Commission  in  June  of 
1981,  he  expressed  considerable  doubt 
about  the  conversion  factor  of  3.  noting 
"I  don't  know  how  anybody  comes  up 
with  a  number  like  that  anyhow"  [Ex. 
85-2,  p.  53).  Enterline  also  noted  that  the 
conversion  factor  depended  on  the 
operation  and  that  "I  think,  in  asbestos 
cement,  maybe  that's  [3"s)  the  wrong 
number"  [Ex.  85-2,  p.  53].  In  addition,  in 
the  same  footnote  [Ex.  84-127]  cited  by 
Dr.  Crump,  Dr.  Enterline  noted  that  the 
British  Advisory  Committee  on  Asbestos 
used  conversion  factors  of  1,  2.  and  5  f/ 
cc/mppcf  and  that  "the  most 
conservative  estimate  of  response  at 
low  doses  in  terms  of  protecting  the 
public  would  result  from  assuming  a  low 
conversion  factor"  [p.  42).  Whereas 
CHAP  employed  a  slightly  higher 
conversion  factor,  it  also  noted  that — 

*  *  *  since  follow-up  of  this  group  began  at 
age  65.  it  is  essentially  a  study  of  a  survivor 
population  and  as  sucti  may  have 
underestimated  the  maximum  relative  risk 
actually  experienced  by  the  entire  cohort.  If 
this  peak  relative  risk  provides  the  best  basis 
for  predicting  the  long-term  experience  of 
individuals  exposed  at  lower  levels,  then  the 
fitted  slope  should  be  increased  perhaps  by  a 
factor  of  2.0  [Ex.  84-256, 11-102). 

CHAP  made  such  an  adjustment  in  its 
estimate  of  the  slope  to  account  for 
these  biases  (Ex.  84-256, 11-100). 
Therefore,  given  the  fact  that  CHAP 
recommends  a  value  of  Kl  considerably 
higher  than  that  put  forth  by  OSHA  in 
the  November  and  April  proposals  and 


since  Dr.  Crump  has  suggested  a  value 
somewhat  lower,  OSHA  believes  that  its 
estimate  of  0.0047  for  Kl  represents  a 
reasonable  median  estimate  of  the 
potency  factor  for  lung  cancer  in  this 
study  population.  As  noted  in  Ex.  84- 
392.  however,  "A  study  of  a  retiree 
cohort  with  these  characteristics  would 
understate  mortality  by  as  much  as  82% 
relative  to  the  maximum  observable 
risk"  [p.  30).  Thus  accoimting  for  this 
possible  underestimation,  and  with 
regard  to  the  variation  in  possible 
conversion  factors,  the  range  of 
uncertainty  around  this  value  may 
extend  from  0.0022  to  0.0106. 

The  Finkelstein  Study.  Finkelstein 
established  a  cohort  of  241  production 
and  maintenance  employees  from 
records  of  an  Ontario  asbestos  cement 
factory.  OSHA  computed  a  Kl  for  this 
cohort  based  on  an  average  cumulative 
18-year8  exposure  of  112.5  f-y/ml  for  the 
production  workers  alone.  This  group 
had  an  SMR  of  850.  based  on  17 
observed  lung  cancer  deaths  versus  2 
expected.  These  data  produced  a 
summary  Kl  of  0.067  (Ex.  84-392.  p.  33). 
OSHA  noted  some  uncertainties  in  this 
estimate,  particularly  because  the  two 
lowest  exposure  categories  show  risk 
increasing  steeply  with  exposure, 
whereas  die  highest  exposure  category 
showed  a  cancer  rate  lower  than  that  of 
the  lowest  exposure  group.  OSHA 
speculated  in  the  proposal  that  this 
inconsistency  may  be  due  to  the  small 
number  of  deaths  in  each  category. 

Several  participants  raised  the 
question  of  the  suitability  of  using  this 
value  of  Kl  in  the  overall  estimate  of  Kl. 
In  particular,  Dr.  Crump  pointed  to  the 
lack  of  a  dose-response  relationship  for 
lung  cancer  in  this  cohort,  quoting  the 
CHAP  conclusion  that  "no  sensible 
dose-response  for  lung  cancer  can  be 
inferred  from  these  results"  [Ex.  237A,  p. 
28).  CHAP  noted  that: 

*  *  *  possible  explanations  for  these 
results  are  incorrect  exposure  estimates  and/ 
or  very  high  competing  risks  for  the  heavily 
exposed  persons  [Ex.  84-256,  p.  U-lll]. 

It  should  be  noted  that  CHAP  included 
Finkelstein's  study  among  those 
categorized  in  the  Level  1  Exposure 
category,  that  is,  having  job  histories 
and  industrial  hygiene  measurements 
made  at  the  relevant  exposure  site. 
Using  the  entire  cohort  (both  production 
and  maintenance  workers),  CHAP 
computed  an  SMR  of  606  (20  observed 
versus  3.3  expected).  Noting 
reservations  about  the  exposure  levels, 
CHAP  gave  a  Kl  of  0.048  of  this  cohort 
[(6.06-l)/(105)]. 

Given  the  same  reservations  as 
expressed  by  CHAP,  OSHA  believes 
0.048  to  be  a  valid  expression  of  the 


potency  of  exposure  to  asbestos  in  this 
population  of  asbestos-cement  workers, 
and  has  lowered  its  original  estimate  of 
Kl  to  reflect  some  reservations  about  the 
data. 

The  Dement  et  al.  Study.  OSHA 
calculated  a  lung  cancer  potency  factor 
from  the  study  of  Dement  and  his 
colleagues,  who  investigated  the 
mortahty  experience  of  768  workers  in  a 
chrysotile  textile  products 
manufacturing  plant.  Data  from  impinger 
measurements  of  total  dust  in  terms  of 
mppcf  were  available  since  1930  for 
exposures  in  a  textile  plant  using 
chrysotile  [Dement  et  al.,  1982,  Ex.  84- 
35).  Using  a  factor  of  3  to  convert  from 
mppcf  to  f/ml  (also  used  by  CHAP). 
OSHA  computed  Kl  as  the  slope  of  the 
weighted  regression  of  excess  SMR  on 
the  midpoint  of  dust  levels  in  f-y/ml.  As 
noted  in  the  November  proposal,  this 
produced  a  value  of  Kl  of  0.042. 
Participants  in  the  hearing  argued  that 
this  Kl  was  overestimated  because 
Dement  and  his  colleagues  had 
overestimated  the  SMRs  by  using  an 
inappropriate  control  group  for  the 
calculation  of  the  expecteds.  As  OSHA 
explained  in  its  preliminary  risk 
assessment,  Dement  et  al.  employed 
U.S.  national  death  rates  rather  than 
local  county  rates  for  computing 
expected  values.  The  authors  noted  that: 

The  choice  of  an  appropriate  comparison 
population  for  mortality  analyses  is  difficult 
and  arguments  could  be  made  for  using  rates 
for  a  set  of  counties  contiguous  to  the  county 
in  which  the  plant  was  located.  However, 
there  are  serious  limitations  to  this  approach 
which  were  considered  in  this  study  and 
resulted  in  rejecting  the  use  of  local  county 
rate.  First,  the  county  in  which  the  plant  was 
located  is  the  site  of  a  large  shipyard  industry 
with  peak  employment  of  approx.  29,000 
persons  in  1943  (Blot  et  al.  1978).  Employees 
for  this  industry  were  largely  drawn  from  the 
local  population.  Many  of  these  workers  are 
thought  to  have  been  exposed  to  asbestos 
during  ship  construction  and  repair.  In  an 
ecological  study  Blot  et  al.  (1978) 
demonstrated  an  association  between  county 
lung  cancer  rates  and  shipyard  employment 
In  a  more  refined  case-control  study,  Blot  et 
al.  (1979)  demonstrated  a  summary  odds  ratio 
of  1.6  for  shipyard  employment  and  lung 
cancer  after  adjusting  for  smoking,  other 
occupations,  age,  race,  and  county  of 
residence.  These  data  suggest  that  lung 
cancer  death  rates  in  the  area  in  which  the 
plant  was  located  are  Hkely  to  be  elevated  by 
local  shipyard  employment. 

A  second  factor  to  be  considered  in 
choosing  local  rates  for  comparison  is  the 
effect  that  the  plant  being  studied  might  have 
had  on  local  lung  cancer  death  rates.  Because 
of  a  lack  of  an  employment  record  system 
prior  to  about  1930.  it  is  difficult  to  estimate 
the  exact  number  of  persons  ever  employed 
at  thia  plant;  however,  this  is  likely  to  exceed 
10,000  pnor  to  1965.  Thus  [sic]  could  have  a 
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significant  impact  of  local  lung  cancer  death 
rates,  assuming  an  overall  lung  cancer  SMR 
of  200  or  more  for  these  workers. 

The  effects  of  shipyard  and  asbestos  plant 
employment  make  the  use  of  local  death  rates 
inappropriate  for  this  study  [Ex.  84-35,  p.  879- 
860]. 

In  addition,  state  (South  Carolina) 
mortality  rates  from  lung  cancer  were 
similar  to  those  of  the  United  States. 
Moreover,  "[Ajvailable  smoking  data  for 
this  cohort  suggest  that  the  observed 
lung  cancer  and  nonmalignant  mortality 
excess  among  white  males  cannot  be 
explained  by  cigarette  smoking 
independent  of  asbestos  exposure"  [Ex. 
84-37,  p.  430]. 

Although  Crump  pointed  to  the 
arguments  raised  by  Acheson  and 
Gardner  [Ex.  84-243]  that  local  rates 
should  have  been  preferred,  OSHA 
found  these  arguments  unconvincing. 
Crump  recommended  a  Kl  of  0.023, 
approximately  half  the  value  of  Kl 
calculated  by  OSHA.  Crump  noted  that: 

*  *  *  Not  only  does  this  modification 
provide  a  better  fit  to  the  Dement  et  al.  data, 
the  estimated  background  rate  agrees  closely 
with  the  75%  excess  of  local  lung  cancer  rates 
over  national  rates  (See  Figure  3  of  Acheson 
and  Gardner,  1983  [Ex.  84-243]).  The  lower 
estimate  of  Kl  =  0.023  also  reduces  the 
discrepancy  between  this  and  other  studies 
which  show  a  much  smaller  Ki. 

OSHA  beheves  that  a  reduction  of  the 
Kl  to  0.023  is  inconsistent  with  the 
available  data:  First,  Dement  et  al.  noted 
that: 

*  *  *  even  if  rates  for  contiguous  counties 
had  been  used  ...  the  expected  lung  cancer 
rates  for  white  males  would  have  been 
increased  by  only  approx.  15%,  not  nearly 
sufficient  for  the  observed  excess  lung  cancer 
risk  [Ex.  84-35,  p.  880]. 

Moreover,  as  Dement  pointed  out  in 
1982: 

*  *  •  rates  for  contiguous  counties  for 
black  males  were  approximately  45  percent 
below  U.S.  rates:  thus,  the  overall  excess 
among  blacks  is  underestimated  by  the 
present  study,  although  the  numbers  were 
small  [Ex.  84-229.  p.  179). 

Thus,  to  some  extent,  these  overall 
estimates  may  be  underestimated. 
Hence,  OSHA  concludes  that  its  original 
estimate  of  Kl  for  this  study,  0.042,  is 
valid  and  reasonable,  and  thus  has 
adopted  it  for  the  final  rule. 

C.  Calculation  of  the  Overall  Ki,. 
OSHA's  best  estimates  of  Kl  from  the 
proposed  rule,  and  the  final 
determination  of  Kl  for  each  study  are 
given  in  Table  2,  along  with  a  range  of 
uncertainty.  The  ranges  listed  are  the 
result  of  estimates  of  exposure 
uncertainties  (usually  a  factor  of  two), 
methodological  uncertainties  that  led  to 
alternate  evaluations  of  risk  or 
exposure,  or,  in  some  cases,  statistical 


uncertainties  associated  with  small 
numbers.  In  addition  to  some 
controversy  over  the  individual  Kl's, 
there  was  widespread  disagreement  as 
to  which  studies  should  ultimately  be 
included  in  the  determination  of  an 
overall  Kl  for  lung  cancer. 

Table  2. -Estimates  of  Kl  From  Proposed 
Rule  and  Final  Determination 
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In  its  preliminary  assessment,  OSHA 
used  the  eight  non-mining-and-milling 
studies  to  derive  an  overall  estimate  of 
Kl  of  0.01.  As  noted  in  the  November 
proposal: 

Considering  the  industrial  processes  other 
than  mining  and  milling.  OSHA  believes  0.01 
to  be  a  reasonable  estimate  of  Kl.  It  is  the 
geometric  mean  and  median  of  the  Rl's 
derived  from  studies  of  asbestos 
manufacturing  and  insulation  application 
processes.  The  geometric  mean  had  the 
advantage  of  minimizing  the  influence  of 
outlying  values  and  a  Kl  of  0.01  is 
approximately  within  one  order  of  magnitude 
of  all  the  estimates  of  Kl.  In  sum,  the  Kl  of 
0.01  is  a  best  estimate  which  contains 
appropriate  recognition  of  studies  with  higher 
and  lower  values  of  Kl.  It  should  be  noted 
however,  that  the  uncertainties  around  this 
estimate  of  Kl  are  such  that  an  appropriate 
estimate  of  Kl  could  lie  between  0.003  and 
0.03  [48  FR  51125). 

The  distinct  nature  of  mining-milling 
data  (and  hence,  the  estimate  of  Kl  firom 
these  data)  has  been  considered  earlier. 
There  is  some  evidence  that  risks  in  the 
asbestos  mining-milling  operations  are 
lower  than  other  industrial  operations 
due  to  differences  in  fiber  size.  This 
differential  was  discussed  by  Nicholson 
[Ex.  303A).  Thus,  in  determining  the  best 
overall  value  for  Kl  for  the  final  rule,  the 
data  from  mining  and  milling  processes 
.  were  not  considered. 

OSHA  still  believes  it  to  be  valid  to 
employ  the  same  eight  studies  it  used  to 
derive  the  estimates  for  the  November 
and  April  proposals.  As  discussed 
earlier,  OSHA  modified  some  of  the 
values  of  Kl  for  the  final  rule.  Based 
upon  these  revised  values,  OSHA  has 
determined  that  the  best  estimate  of  Kl 
is  0.01,  the  same  value  derived  for  the 
proposals.  The  values  given  under  the 
final  estimate  column  in  Table  2  have  an 
arithmetic  mean  of  0.019  and  a 
geometric  mean  of  0.01.  OSHA  believes 


it  has  chosen  reasonable  estimates  for 
the  individual  Kl's  and  has  been 
responsive  to  the  comments  made  by 
participants  in  the  hearing.  In  some 
cases.  OSHA  has  lowered  its  original 
value  of  the  estimate  of  Kl  in  light  of 
these  comments  or  the  addition  of  new 
data  indicating  such  a  change  was 
warranted.  The  end  result  is  that  these 
small  changes  in  individual  values  have 
litUe  effect  on  the  overall  Kl  value.  This 
is  most  likely  due  to  the  Agency's  choice 
of  a  reasonable  Kl  for  the  proposal. 

Some  scientists  have  suggested  that 
some  asbestos  processes  such  as 
asbestos  textile  manufacturing,  may 
pose  a  greater  hazard  than  other 
processes.  As  noted  earlier,  while 
mining  and  milling  appear  to  pose  a 
lesser  carcinogenic  hazard  than 
manufacturing  processes,  when  OSHA 
compared  the  potency  factors  for  lung 
cancer  (KJ  among  different  studies  of 
different  processes,  no  consistent 
pattern  of  differential  lung  cancer  risk 
by  process  emerged.  Therefore,  again, 
the  choice  of  a  midpoint  unit  risk  for  all 
industrial  processes  is  a  reasonable  and 
justified  choice. 

In  sum,  the  Kl  of  0.01  is  a  best 
estimate  which  contains  appropriate 
recognition  of  studies  with  higher  and 
lower  values  of  Kl.  It  should  be  noted, 
however,  that  the  uncertainties  around 
this  estimate  of  Kl  are  such  that  an 
appropriate  estimate  of  Kl  could  lie 
between  0.003  and  0.3. 

As  discussed  earlier,  Cnunp  believed  - 
that  both  the  Seidman  et  al.  and  Selikoff 
et  al.  studies  should  have  been  excluded 
from  the  calculation  of  Ki.  Along  with 
the  other  adjustments  discussed  above, 
Crump  estimated  an  overall  Kl  of  0.0065. 
As  Dr.  Crump  noted  in  his  testimony: 

OSHA  has  developed  what  I  would  tern 
an  upper  limit  assessment  of  asbestos  risk.  In 
dealing  with  uncertainty.  OSHA  has.  in  a 
number  of  instances,  made  assumptions  that 
tend  to  minimize  the  possibility  of 
underestimating  the  risk.  In  addition,  the 
uncertainties  in  some  of  their  assumptions 
appear  to  be  underestimated  by  OSHA.  The 
three  most  significant  assumptions  in 
OSHA's  risk  assessment  that  lead  to  upper 
limit  estimates  of  risk  are  the  assumptions  of: 
(1)  a  linear  dose-response  relationship:  (2)  the 
same  potency  for  all  forms  of  asbestos;  and 
(3)  attribution  of  the  lung  cancer  component 
of  risk  caused  by  smoking  to  the  overall  risk 
of  asbestos  [Ex.  237A  p.  4-5]. 

However,  in  addition  to  Dr.  Cnmip's 
recommendations,  several  commenters 
noted  a  number  of  different  ways  for 
incorporating  the  available  data  into  an 
overall  estimate  of  risk.  For  example,  in 
his  written  testimony.  Dr.  Marvin 
Schneiderman.  who  served  as  a  member 
of  CHAP  and  who  was  one  of  the 
reviewers  of  OSHA's  November 
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propoaal  tonesked  several  other 
reasonable  methoda  for  producing 
"mediuB  eetinatea."  In  addition  to 
approadiee  taken  by  OSHA.  Dr. 
SchneiderBaii  tuggeeted  that  ooe  look 
only  at  the  four  stadies  (from  the 
propoaal)  which  alao  bad  data  oo 
mesothelioma  (Setikoff  et  al..  Seidman 
et  aL.  Peto.  and  Finkelatein).  This 
selection  i»roduced  an  overall  estimate 
of  Kl  derived  from  the  individual  Kl 
values  of  approxiaiately  0.02&  He  also 
noted  the  K^  of  a020  which  results  from 
use  of  the  five  U.S.  studies  only  (Seliko^ 
et  al.,  Seidman  et  al..  Henderson  and 
Enteriine,  Weill  et  aL  aiui  Dement  et  aL 
proposed  values  of  Ki,  Ex.  116.  p.  7}. 
Schnerderman  concluded  that 

The  lelection  of  the  vdoe  of  0.01  (by 
OSHA]  is  bmted  both  on  the  variou*  averages 
that  coaki  be  computed  and  also  oa  the 
infonnai  or  iub|ecli»e  weight*  given  to  each 
of  the  studies  by  OSHA.  If  this  value  is  in 
error,  if  is  possibly  biased  downwerrd  by  the 
inclusion  of  the  nriner*  and  millers  and  the 
foreign  stodie*.  I  k>wevcr,  any  enw 
introdocad  t^  an  undcrestiiDate  or  K{.  will  be 
relatively  malL  BecKiae  of  the  changing 
patterns  of  cigarette  smokiag  which  should 
soon  lead  to  reduced  lung  cancer  mortality 
among  younger  (working-age)  men.  an 
underestimate  of  Ku  is  likely  to  compensate 
for  possible  overestimate  of  lung  cancer 
mortality  in  the  future  [Ex.  118,  p.,  7-8). 

Other  poaaibilities  for  the  calculation 
of  Kl  include:  (1)  Using  studies  with 
concurrent  exposure  data  only 
(Henderson  and  Enteriine.  McDonald  et 
aL  Peto,  and  Dement  et  al.).  which  gives 
estimates  of  Ki  of  0.014  (arithmetic 
mean)  or  OJOOd  (geometric  mean);  (2) 
using  only  the  upper  limits  of  the 
uncertaiiJty  ranges,  which  gives  a  Kl  of 
0.059  (arithmetic  mean)  or  0.02 
(geometric  mean). 

The  vahie  of  0.01  falls  well  within  the 
range  of  Kt's  suggested  by  participants 
in  the  rulemaking.  It  is  less  than  two 
times  larger  than  the  lowest  vahie 
suggested  for  K^  (by  Crump).  In  addition, 
as  OSHA  discussed  in  the  proposal, 
there  is  a  range  of  uncertainty 
associated  with  this  value  that  more 
than  covers  aB  suggested  values  of  Ki. 
Thus,  OSHA  believes  the  vahie  of  0.OI 
to  be  s  valid,  reasonable  estimate  at  Kl 
and  has  employed  it  in  developing  its 
estimates  of  risk  to  support  these 
revised  rales. 

n.  Estimates  of  Risk  for  Mesothelk>ma 

A.  The  Model  For  the  November 
proposal  OSHA  chose  an  absohite  risk 
model  to  predict  the  risk  for 
mesothelioma  from  exposure  to 
asbestos.  Absolute  risk  is  calculated  as 
observed  deaths  divided  by  the  number 
of  person-years  at  risk.  It  is  believed 
that  use  <rf  SMR's  or  relabve  risk  is  not 
appropriate  for  mesothelio«Ba  because 


the  ex{>ected  number  of  deaths  in  a 
cohort  would  be  close  to  zero  due  to  the 
rarity  of  the  disease.  The  use  of  absohite 
risk  to  predict  risk  of  mcao&ehoma  was 
not  questioned  by  any  partidpfint  in  the 
hearing. 

In  addition  to  using  absolute  risk 
rather  that  relative  risk.,  this  model  is 
different  from  that  used  for  lung  cancer 
because  both  duration  of  time  since 
initial  exposure  and  duration  of 
exposure  are  detenninative  or  risk-  The 
magnitude  of  the  risk  increases  linearly 
with  intensity  of  exposure,  whereas  the 
risk  increases  exponentially  with 
duration  of  exposure  and  time  from 
onset  of  expostire.  The  rationale  for 
such  a  modd  describing  mesothelioma 
risk  has  been  discussed  by  several 
authors  [Armitage  and  Doll,  1969,  Ex. 
84-252;  Pike,  1966,  Ex.  84-385).  Such  a 
model  was  utilized  by  Newhouse  and 
Berry  [1978,  Ex.  84-342]  in  predicting 
mesothelioma  nwrtaKty  among  a  cohort 
of  factory  workers  in  Rigiand.  Limited 
data  from  three  studies  are  also 
available  on  the  dose-response 
relationship  for  mesothelioma  [Seidman 
et  al.,  1979.  Ex.  84-87;  Hobbs  et  al.,  1980, 
Ex.  132.  and  Jones  et  al.,  1980,  Ex.  84- 
138]. 

The  model  used  by  OSHA  to  assess 
the  risk  and  derive  the  potency  factor 
for  mesothelioma.  K^,  is  given  by  the 
following  equations: 
AR„=6cK4(t-10)'-(t-10-d)T 

for  t>10-f-d 
AR«=fxlC«<t-10)» 

forlO-»-d>t>10 


The  Consumer  Product  Safety  Commission, 
in  the  report  mentioned  above  (Ex.  84-256). 
also  gives  this  fonmita.  The  ^fRC/NAS  report 
on  aabestifonn  fibers  {Ex.  321]  n<i*e9  the  great 
sensitivity  of  the  estimate  to  the  exponent  of 
the  (t-lO)  (and  the  (t-lO-d)}  term.  Taking  the 
term  (t-lOj'as  a  base,  if  t=40,  the  relative 
values  of  Ifaa  tena  raised  t»  different 
exponents  are: 


NRC/rtAS 
PMo.  ataL 


:(M0»»» 
:ft-10>" 
if-Wlf.. 


t.97x(»-KH' 
5.48xt»-10)" 
SO.(>x(Vl«t> 


ARm=0 
forlO>t 

where  ARy  is  the  excess  mortality  from 
mesothelioma,  f  is  the  intensity  of 
exposure  in  fibers/cc  d  is  the  duration 
of  exposure  in  years,  t  is  time  after  first 
exposure  in  years,  and  Km  is  the 
proportionality  constant  that  is  a 
measure  of  the  mesothelioma 
carcinogenic  potency  (slope  of  the  dose- 
response  curve)  [Ex.  84-392). 

Dr.  Marvin  Schneiderman  discussed 
several  aspects  of  the  choice  of  this 
model  for  assessing  mesothelioma  risks. 
In  his  written  testimony  he  stated: 

The  formula  for  estimating  mesothelioma 
risk  has  a  somewhat  different  form  [from  that 
of  lung  cancer) — in  keeping  with  the  fact  that 
the  excesa  risk  from  mesothelioma  is 
measured  as  an  "absolute"  rather  than  a 
"proportiooar'  risk.  .  .  . 

What  these  formulas  say  is.  first,  no 
disease  will  be  seen  sooner  that  10  years 
after  first  exposure  (induction  period  effect). 
Second,  if  d  is  relatively  short  (compared  to  t) 
then  there  will  be  less  disease  than  if  the 
duration  of  exposure  is  long.  Finany,  the  age- 
at-first  exposure  effect  is  sotwumed  in  the 
exponent  3. 


These  values  are  somewhat  different  if  the 
"delay"  term  is  neglected  (Ex.  116,  p.  6-7). 

In  his  written  testimony.  Dr.  Cramp 
raised  several  issues  concerning  the 
choice  of  this  expression  lot  the  time 
factor.  He  stated: 

Most  studies  of  mesotheRoma  preiftct  tfiat 
the  mortality  risks  are  a  power  of  elapsed 
time  since  first  ei^osure.  as  assumed  by  the 
OSHA  model  However,  we  cannot  be  sure 
that  tlMS  steep  rate  ofiacreaae  extends 
indefinitely  into  old  age  as  assumed  by 
OSHA.  In  the  Selikoff  cohort,  which  contains 
the  best  information  on  mesothelioma 
mortality  in  old  age,  the  number  of 
mesotheliomas  in  the  oldest  group  (55  + 
years  since  first  expo&ure)  is  only  about  Vt 
the  number  predicted  from  the  OSHA  model. 
Although  some  of  this  shortfall  may  be  due  to 
underreporting  in  old  age.  it  ia  also  possible 
that  the  deficit  is  real.  If  so,  the  OSHA  model 
will  overestimate  risk  at  oldest  ages.  None  of 
the  cohcvts  contain  infonnation  on 
aeaotheboma  risk  after  30  years  past 
termination  of  exposure.  OSHAs  assumption 
that  the  risk  will  continue  to  increase 
represents  an  assimiption  which  is  not 
presently  verifiable  (Ex.  237A,  p.  34). 

In  a  post-hearing  comment.  Dr.  Crump 
extended  his  argument.  In  addition  to 
the  data  from  the  Selikoff  cohort 
discussed  above.  Dr.  Crump  also 
discussed  the  mesothelioma  data  from 
the  recently  completed  follow-up  of  the 
Seidman  et  aL  study  of  amosite  workers. 
He  pointed  out  that  for  these  data, 
".  .  .  the  mesothelioma  rate  did  not 
continue  to  raise  with  increasing  age 
from  first  exposure,  but  dropped  off  35- 
40  years  from  first  exposure  to  1.8/1000 
person-years,  which  is  about  V^  of  the 
rate  observed  for  30-35  years  from  first 
exposure"  JEx.  312a.  VoL  I,  Tab  A.  p.  7j. 
Dr.  Crump  noted  that  althou^  the 
OSHA  model  assumes  "that  the 
mesothelioma  mortality  rate  increases 
indefinitely  as  a  power  of  time  from  first 
exposure  .  ■  .  the  multistage  model 
does  predict  an  eventual  reduction,  the 
timing  of  which  is  determined  by  the 
number  of  stages  affected  and  the  rate 
of  elimination  of  fibers  from  the  body" 
[Ex.  312a.  p.  8).  Dr.  Crump  went  on  to 
ctmclude  diat  "'if  the  reduction  is  reaL 
then  the  OSHA  model  will  provide  a 
considerable  overestimate  of 


mesothelioma  lisk  from  exjiosures  ia 
early  life"  fEx.  ai2a,  p.  £J. 

In  addition.  Qirunp  perfonned  a 
ptatjofirnl  ^juJy^jj  which  denumsfratad 
that  the  use  of  a  delay  model  (such  as 
the  one  proposed  by  OSHA]  will  always 
result  in  linker  eslimales  of  marLaiitj 
raias  at  older  a££s  ihaii  use  of  a  model 
•which  does  noX  mcDipfx.ahe  a  delaj'.  He 
concluded  that  "Tku&,  rather  thao 
comjKssatis^  for  the  ledactiaa  ia  risk. 
OSHA's  cuie  id*  ■udel  vviA  a  deiLaf 
exacerbates  Am  tiiiiirff  rry  to 
overes^rmat*  rnk  at  oMer  agts'  JEx. 
312a,  p.  9J. 

As  painted  out  bj  Drs.  Crumji  and 
Schneiiieivaa.  bum*  studies  ai 
mescA^ioaoa  mek  (ieaionti'trxite  that 
morialttf  risks  are  a  power  <d  f.laysf>d 
tiBC  sinoe  £nt  acpoeuie.  and  tkis 
foriBrtiialran  bas  jieceived  wide^Miead 
support.  In  geaetai.  tbe  arier^tran  oi» 
power  of  3  is  a  reasonable  choice  and 
has  beea  used  by  other  reputable  bodies 
(e^.  CHAP.  Ex.  fl4-256|.  As  noted  by  Dr. 
Schneiderman,  ^  choice  id»  power  of 
3  will  tend  to  #i«e  lower  esiiauttes  of 
riak  odher  choices  of  exponexiits  y^nA 
are  also  oonsistenl  <wilh  the  a\-ailaMe 
data.  In  additioa,  -wlwle  Ouurp  rawed 
some  doribts  abotd  the  use  of  a  "delay" 
model,  flte  model  also  has  widesprBad 
support  in  Ihe  ar.ipntiific  community  Je^. 
NAS;MEC  Ex.  323,  CHAP.  Ex.  «4^256J. 
More»wec  Dr.  Crua:^'s  aayliltsiagp  asodel 
also  coAtainfi  a  form  of  delay. 

While  t)wie  is  some  indicahon  that 
these  risks  ane.  by  no  sneans 
overesiimalesL.  Ihe  i3BEi7.eiie  defiBifui 
gave  OSHA  leeway  to  loake 
assumptioas  wlach  ea  xia  the  side  of 
overprotection  oi  wvadLera.  Urns.  OSHA 
believes  the  miocksi  it  )ias  ased  in  &e 
pnujQsa]  to  predict  aoeaolhelioiBa  to  Ite 
a  reasoaable  ooasideraliaD  oi  ihe 
avaHalale  data  aad  lias  mol  cha^gpid  at 
for  the  final  iiile. 

ia  a«Uitian  to  tiie  sefadiaa  of  the  line 
factor.  Dr.  Crump  also  expresaed 
concern  over  OSHA'i  astiiHiiptaQB  t^tal 
the  dof^r-TfTf^a*^  "^tinnahiip  was 
linear.  He  noted  ^lat. 

The  second  awumplron,  tjsmrty  a  linear 
dose  respwnse.  w  particiiteily  nabjetft  *o 
dmd>t  for  roenoOiehoHM  because  <lieg«  w 
virtaUj  no  doae  response  data  For  llus 
cancer  Finkelfitem  (19831  |£k.M-240| 
oaolaiQS  a  table  ii iMtming  dose^iiei^aiiae  data 
for  aae»otheUoraa  decived  Iroin  a  latal  ofaoly 
nine  meso^elioinaa.  The  SicnpsaD  Repotl 
(Health  and  Safety  Executive.  1979jEit.a4- 
216)1  contained  a  table  (Table  31X)  Showing  a 
dose  response  for  mesothelioma  derived  from 
a  case  control  analysts  of  data  of  McDonald 
e/W.; 'however,  (he4able  did  not  appear  m 
the  piibEshed  paper  (McDonald  et  al..  13)0) 
(Ex.  237 A,  p.  35). 

Crump  plotted  the  Finkelstein 
mesothelioma  data  with  linear. 


quadralic  and  cubic  dose-respoose 
curves  and  obsertted  tbat  'The  lioeor 
model  appears  to  fi4  oajf  yit^kii^  iaetter 
than  the  <qaaA'alic,  aiad  even  the  cdbtc 
model  falls  weil  wrthrn  the  cnnte  90% 
confidence  bouruls"  ]Ex.  237 A.  p.  '365. 
Cnm^  coadiuSed  dat: 

Consequently,  a  linear  dose  response  for 
mcvLrtiictiwna  *«  wn  awswnptxFn  ^wwicti  Ka« 
not  lieea  wniified  vfcaervatiagBaUf .  Snoe  it 
seems  biBlasikailiv  maptMBsAAt  that  a  doae 
response  far  camoBr  «BO>ukl  ei'er  be 
si^Abaekar  l^>iiuiy  IMSH^  ii>e  iuuear 
assumption  afpaaia  vexy  unlike^  ia  iead  U> 
an  unddieELiQiate  xJ  task  fnoiD  cxjpasiue  to 
low  concentraliona.  However,  it  oould 
possibty  provide  an  ©vereslimate.  T^ere  have 
been  two  gtnoral  argrnnents  win  ilk  vuggesK 
that  a  Inear  4I1WC  n^ipnanc  "is  ^nauOTCSe  tot 
many  cartano^eaK.  Oae sndi  siiiyi— laS 
applies  for  carcinogens  that  "act  by  directly 
cmntaa^  a  autalaoB  m  DMA"  4MfiC  1I77|. 
However.  #h8  arguaoent  aoay  aot  be 
applicable  to  the  carcio^genic  mechanism  of 
asbettos  in  produoing  mesoihelsomas 
because  asbestos  has  not  been  shown  to  be 
parttculaily  mutagenic.  The  other  general 
a^^ment  htiWs  for  carcrnogens  Ihat  produce 
cancers  by  the  same  mechartfsm  by  wbitih 
background  tumors  are  produced  (Peto,  1978). 
However,  sinoe  the  haokground  rate  of 
mesokhebamas  is  eitber  aero  or — at  moat — 
very  wsaH,  this  ckrguioeiit  is  not  applicable 
eiIherJ&L237A.p.  36J. 

in  an  eflorl  to  iavesiigate  the  effects 
of  the  <^baice  of  Ihe  aaodel  for 
mesi»theliama.  Cntmp  fit  a  muiitistage 
modeJ  to  the  mesothelioma  data  uaed  by 
OSiHA.  l^  <iescrj<bed  iite  modei  ihut: 


The  myMritage  imaM,  tn  «*•  mast  d^tafled 
and  compiete  form  Cnfay  ami  Browm.  T9K  and 
Crump  and  Howe.  SSM}.  is  dertved  from  tiie 
assuB^ioBC  Hitai  cancer  n  initiated  id  a 
single  cell  only  after  ihe  oeli  passes  l,KriM|gh 
several  stages.  Cells  compete  inde^pendently 
to  be  the  first  to  produce  a  lumor  The  rate  at 
which  a  cell  passes  Ibrongh  a  dose-re'latBd 
stage  is  assumed  to  be  proportronwi  to  the 
instarrtawewns  dowe. 

The  jnadel  prtAkHs  a  Itnear  revponse  «t 
low  dose  wifaenewvr  Mlker  1  j  cancers  oocw 
"spBtftaaemsly"  awrfliuia  a  cartmqgtaac 
insult,  or  Zj  Ihene  is  esly  one  d&ae-nsdatad 
stage;  tHhanmae  the  saodal  predtcts  a 
nonlineariieapanae ICnKDj)  e/xzf..  1975).  The 
evidenoe  lor  spontaneous  occurrence  oT 


mesatheliomas  is  lacking:  consequently,  the 
only  way  (he  mulliEtage  model  can  predict  a 
linear  response  allow  dose  is  for  (here  to  be 
only  one  ttese-related  Stage.  Since  flrere  Is 
essentiaTlT  no  dtose-Twsponse  data  for 
mescthefhoma.  the  TtunAer  flff  doBe^relsded 
stages  Snr  nescthcHosna  ic  open  to  qweOtitm 
[Ex.  237Ap.443. 

At  the  beaiTng,  Dr.  Nkhaboii 
defended  the  vae  of  tHe  linear  dose- 
response  assuntptroa  to  predict 
lawtwlMy  ban  mesotheliama.  slating 
th* 

There's  no  iadication  that  mesotheliama 
develops  as  a  Tesntt  rf  asbestos  ffcers  sitting 
sep«atriy  at  diffeient  Btagt.»  in  tbe  cancer 
prooess,  winoi  wmns  oe  ve^Mrea  in  vm 

multi-rtaKiBdiEl  tacfidtai 


response. 

liasowaf  •«  mechaatdic^aaisthat.  .  .or 
no  experimeatal  data  that  iadicate  that  that 
is  the  oase  at  ail. 

The  limited  data  wlial  we  have,  and  il  ic 
less  than  (hat  forkiqg  cancer,  suggests  that 
linearity  is  compatible  with  the  data  that 
exists.  The  data  are  »\rffictently  nncertain 
that  one  can"!  say  fhat  absolutely  tiaearity  is 
the  oaae.  The  fact  that  ifs  applicable  is  the 
case  off  hmg  cancec.  ;|a)nd  has  pdausibihty  of 
as  asbestos  fiber  doiitg  santethuig.  ^;^  The 
probability  of  Hiai  sontething  being  done 
would  be  proportiaoaJ  lo  the  AUZBber  of  Sibers 
avsl\abie  to  do  it  exists,  and.  thus  linearity  is 
a  mostraasonable  choice. .  .  . 

One  could  envision,  for  eKample.  that 
mesotWfeoma  comes  from  those  fibers  that 
manage  to  penetrate  <hc  h>ng  wall  and  g^  •• 
the  pleura.  And  tha.1  m  boa*  y  exposure 
I  ill  iimiilaiir  1  ■  the  fibrostc  thai  wosld be 
preseai  wauld  iiBui  the  suBkl>er  that  wauU 
cross  the  wall.  Thus,  you  would  have  id  the 
heavy  eicpased  cincumstanoes  fewer 
meso(beliomas  because  lewer  fibers  caa 
penetrate  to  the  pleura  Than  in  lower 
exposnre  circtmistaBCES.  giving  yc"  ■ 
concave  dw*vnw»rd  duisL  respwnse 
ndalioBBhip. 

That's  just  a  apecslatinn.  as  is  the 
speculation  of  a  multi-fThpr  artinn  at  one 
site.  And  I  don't  think  either  have 
sufficiently  substantive  backing  to 
deviate  from  the  use  of  the  linear  dose 
response  relationship,  which  has  stood 
us  in  ^tjod  stead  in  most  olticr 
circumstances  fTr.  %ft9,  p.  1-1 40-1 4'2l 


Table  .3 

.— £5TiMATE6  Of  Km  and  Goodacss  of  Fit  From  Six  Studies  of  Qccupakonai  'FYpnsit*^  to 

Asbestos* 

1 

SsllHoW 

Sodmvi! 

ritmrtwn 

■(") 

»Woi(7)    ' 

iM        , 

•fttmxZ) 

OSHA'.._ 
MS4' 



n-fl- ■■ "•: 

P" ., 

K 

1.0 
•  07 

ito 

0Jf6 

o.«s 

0.50 

«az 

5.7      ' 
0.74    1 
300 

et« 
100 

039 
2« 

073 

It 

O.SS 

7aoo 

0B7 
£70 
0.B9 

ts 

083 

0.7      ' 

40 
099 
19      . 
099 

O.on 

099 

tl.l2 

U 
0.32 
4,4 

0.38    " 

31 

0.39 

0.07 

aaoi 
se 

MS2* 

:,-— — ' 

0037 
a.76 

MS,1' 

1 

p. 1 

K„...           „    1 

0.38 
0.016 

F -. 

O.SO 

•CnjnviBL237Ai 

>Nuim»o  WMuSiiHiuwo—m*.  „        , 

■  EstimaM  dMwad  Hom  OBMS  maM  ^x.  MSait  P  vMuet  and  K.  tar  OwnMl  al  a  MS  MMI  ■«  al.  »mn>  Cnmfi  (En. 
237A) 

•K,»10' 

•  P  Value  a»9oaate<l  wrtti  CN-»quaf»cl  90odne»»o<H  lesl 

•  EslimatM  Oonved  from  multatage  mcxW  witti  on*  ao»e.fei«tod  stage. 

■  Esttmaw*  denved  (roen  Multistage  model  with  «»»o  dose-reiaied  stage*. 

■>  EslimMM  damwj  tram  muMMme  modal  with  mrea  c«oe».maWd  stage*. 
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Table  3  summarizes  the  results  of  the 
goodness-of-flt  tests  for  OHSA's  model 
and  the  multistage  model  with  one,  two 
or  three  stages,  for  each  of  the  data  sets 
used  by  OSHA  and  for  two  additional 
sets  of  data.  Consideration  of  the  results 
in  Table  3  show  that,  in  fact,  in  four  of 
the  six  cohorts,  the  best  fitting  model 
was  linear  with  asbestos  concentration 
(i.e.,  either  the  OSHA  model  or  the 
multistage  model  with  one  stage  showed 
the  best  fit.  For  the  Finkelstein  data,  the 
multistage  model  with  two  stages  fit 
only  slightly  better  than  the  linear 
model,  P=0.99  versus  P=0.97).  For  three 
of  the  six  data  sets,  the  OSHA  model  fit 
as  well  or  better  than  the  multistage 
model.  Although  the  fit  of  the  OSHA 
model  was  adequate  for  the  Finkelstein 
data,  the  OSHA  model  did  not  fit  as 
well  as  the  multistage  model  {P=0.39 
|OSHA]  versus  P=0.99  [Crump]).  And 
with  regard  to  the  Weill  data,  the  fit  of 
the  OSHA  model  was  inadequate 
(P= 0.001)  and  the  three-stage  multistage 
model  provided  an  excellent  fit  to  the 
data  (P=0.90).  Similarly,  as  reported  by 
Dr.  Crump,  the  fit  of  the  OSHA  model  to 
the  Selikoff  et  al.  data  was  "marginal", 
and  the  multistage  model  with  one  dose- 
related  stage  provided  a  very  good  fit  to 
the  data  (P  =  0.76).  ImpHcations  of  the 
goodness-of-fit  tests  on  the  selection  of 
the  individual  estimates  of  K,,  will  be 
discussed  in  the  next  section. 

On  the  basis  of  these  results,  OSHA 
believes  its  choice  of  a  risk  model  for 
mesothelioma  is  scientifically 
responsible.  As  discussed  above,  the 
model  has  received  support  from  a  large 
number  of  regulatory  agencies,  scientific 
bodies,  and  individual  experts  in  risk 
assessment.  Moreover,  as  will  be  seen  in 
the  next  section,  estimates  of  the 
individual  Km  derived  from  this  model 
are  reasonable  (and  perhaps  low),  and 
represent  the  best  estimate  of  the 
mesothelioma  risk  posed  by  exposure  to 
asbestos. 

B.  Data  Used  for  the  Calculation  of 
Individual  K^^'s.  In  the  November 
proposal,  OSHA  used  four  studies 
judged  by  the  Agency  to  have  data 
adequate  for  the  quantification  of 
mesothelioma  risk  [Selikoff  et  al.,  Exs. 
84-17D,  84-90;  Seidman  et  al..  Ex. 
84-87.  84-170;  Peto  et  al.,  Ex.  84-170, 
and  Finkelstein,  Ex.  84-240).  As  Dr. 
Nicholson  pointed  out  at  the  hearings: 

These  were  the  four  studies  that  did 
provide  sufficient  information  that  could  be 
utilized. 

What  is  necessary  is  not  simply  the 
number  of  deaths  in  a  particular  study,  but 
one  has  to  know  the  time  of  those  deaths: 


because  the  (fit)  that  was  made  involves  the 
matching  of  the  equation  that's  given  there, 
risk  according  to  time  per  months  of 
exposure,  with  data  on  mesothelioma  risk  at 
different  times  from  onset  of  exposure  in  a 
defmed  populati-on. 

We  had  to  know  the  number  of  casea  per 
person-years  of  nsk  (Tr.  6/19,  p.  1-121-122). 

OSHA  believed  that  these  four  studies 
were  particularly  appropriate  studies  for 
inclusion  in  the  calculation  of  Km 
because  of  the  large  numbers  of 
mesothelioma  deaths  observed  in  these 
four  studies  (180, 14.  7.  and  11. 
respectively).  It  should  be  noted  that 
these  four  studies  are  the  same  four 
studies  employed  by  CHAP  in  its 
analysis  of  mesothelioma  risk  from 
asbestos  exposure  [Ex.  83-256. 11-119- 

120]. 

OSHA  acknowledged  in  the  preamble 
to  the  November  proposal  that  its 
estimates  of  Km  were  derived  from 
studies  with  four  of  the  five  highest  Kl 
values.  OSHA  noted  that  there  may  be 
"some  bias  in  examining  the  value  of  Km 
independent  of  the  Kl  in  the  same 
studies  because  it  is  likely  that  these 
Km  would  tend  to  be  slightly 
higher  than  those  derived  from  other 
studies,  due  to  the  demonstrated  high 
power  of  these  studies  to  detect  risk"  [48 
FR  51125].  To  account  for  this  bias  in  its 
analysis.  OSHA  arrived  at  an  average 
Km  by  examining  the  ratios  of  Km  to  Kl. 
This  gave  an  estimate  of  Km  of  1  x  10  * 
rather  than  the  higher  central  values  of 
4.98  X  10  "*  rather  than  the  higher 
central  values  of  4.98  x  10  "•  (the 
arithmetic  mean)  and  2.91  x  10  "»  (the 
geometric  mean).  OSHA  believed  this 
adjustment  to  the  Km  value  to  be 
appropriate  to  avoid  serious 
overestimation  of  the  risk  of 
mesothelioma. 

Dr.  Crump  raised  a  number  of  issues 
regarding  the  calculation  of  Km  from 
these  studies.  As  he  had  for  the 
calculation  of  Km.  Dr.  Crump  noted  that 
the  Seidman  et  al.  and  Selikoff  et  al. 
studies  are  "particularly  inappropriate 
for  risk  assessment  because  of  the  lack 
of  exposure  data"  [Ex.  237 A.  p.  39). 
OSHA's  reasons  for  accepting  the  data 
from  these  two  studies  and  the 
justification  for  their  use  in  quantitative 
risk  assessment  have  already  been 
discussed  in  Section  I.  In  light  of  the 
new  data  received  from  the  Seidman 
cohort.  OSHA  has  revised  its  estimates 
of  Km.  Using  the  data  in  Table  1  [Ex. 
267A]  and  four  points  of  observation, 
the  Km  from  the  updated  study  is  2.4  x 
10"*,  somewhat  lower  than  the  value  for 
Km  put  forth  in  the  proposal  for  the 
original  Seidman  study.  This  is  not 


unexpected,  particularly  in  light  of  the 
higher  average  exposure  found  upon 
reexamination  of  the  data. 

Dr.  Crump's  second  major  objection  to 
the  use  of  these  studies  relateds  to  the 
issue  of  differential  risk  by  fiber  type.  At 
the  hearing.  Dr.  Cnmip  noted  that — 

•  *  [Tjuming  to  the  risk  specifically  due  to 
mesothelioma,  I  feel  there  is  strong  evidence 
that  the  risk  in  humans  at  least  is  less  from 
chrysotile  exposure  than  from  amphibole 
exposures.  OSHA  estimated  risks  from  four 
studies,  each  of  which  involved  either 
exclusive  or  considerable  exposures  to 
amphiboles. 

Although  these  estimates  were  adjusted 
downwards  somewhat  by  comparing  them 
with  lung  cancer  estimates,  they  still  are 
considerably  larger  than  estimates  made 
from  populations  exposed  predominantly  to 
chrysotile  which  I  have  made  (Tr.  7/9,  p.  84). 

In  his  written  testimony.  Dr.  Crump 
elaborated  on  this  position: 

*  *    I  beheve  there  is  considerable  data  to 
indicate  that  chrysotile  is  less  risky  [than  the 
amphiboles).  OSHA  has  already  omitted  from 
its  risk  calculation  data  from  mining  and 
milling  operations,  on  the  grounds  that  these 
exposures  are  not  representative  of  those  in 
the  populations  of  workers  OSHA  has 
responsibility  to  protect.  I  believe  this 
principle  should  also  be  applied  to  the 
chrysotile-amphibole  question,  and  that  risk 
to  modem  day  workers,  who  are  exposed 
almost  exclusively  to  chrysotile,  should  be 
estimated  from  studies  in  which  chrysotile 
exposures  predominate  [Ex.  237A,  p.  47). 

In  an  effort  to  expand  the  data  from 
which  to  calculate  an  overall  Km.  Dr. 
Crump  calculated  Km's  for  tvra 
additional  studies  "for  which  exposures 
were  predominantly  to  chrysotile. 
Theses  are  the  Dement  et  al.  study, 
where  exposures  were  to  only 
chrysotile.  and  the  Weill  et  al.  study,  in 
which  77%  of  the  workers  were  exposed 
exclusively  to  chrysotile"  [Ex.  237A.  p. 
40).  The  mesothelioma  data  for  these 
two  studies  are  found  in  Tables  D  and  E. 
The  Km  calculations  for  various  models 
are  found  in  Table  3. 

For  the  Dement  et  al.  data  found  in 
Table  4.  the  model  used  by  OSHA 
provided  a  much  better  fit  to  the  data 
(P=0.67)  than  any  of  the  multistage 
models,  and  gave  a  Km  of  2.2  x  10"«, 
approximately  five  times  lower  than  the 
Km  of  1  X  10"*  K  given  in  the  proposal. 
Of  the  multistage  models,  all  of  which 
allowed  showed  good  fit.  the  three-stage 
model  gave  a  Km  of  3.1  x  10"'.  more  than 
10  times  larger  than  that  estimated  by 
the  OSHA  model  and  three  times  larger 
than  OSHA's  expressed  preferred 
estimate  of  risk.  Dr.  Crump  calculated 
the  ratio  of  Km/Kl  for  the  Dement  et  al. 
study  (Km/Kl =2.2  x  10-»/0.042  =  5.2  x 
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10"*)  and  tXJBclnded  that  "this  indicates 
thwt  ftre  assuniptiuu  impliv-itly  made  fey 
OSHA  of  a  constant  ratio  is  nrt 
uoiveroai^  valid"  [Ex.  2X7 A.  p.  41J. 
Using  Cnmip's  pimieamd  «Btwmte  of  luk 
for  Kl  10.023)  gives  a  ratio  oT  9.5  x  lO"*. 
approximately  10  times  smaller  than  the 
average  Km/I^.  uaed  In  OSHA's 
determination  of  an  overaS  K*. 

TABtf  4.— Number  of  Mesothbuoma 
Deaths  and  Absolute  Wisk  by  Years 
From  First  Exposure.  Dement  et  au 
(1983)* 


Yawi  Hh*  Jim  anpOMira 
(Avg) 

Observed 
ineMlhtf- 
loma*    . 

yews 

AtaeoMe 

10(5) 

1020  (15) 

0 
0 
0 

« 

1 

11J90 
10.921 
«<D95 
«.77S 

0 
0 

20301(251. —    ' 

0 

30  +  r>s    "<<            1 

SjeM 

Tot»l                

•  Pnm  Onimp  (Ex  2ST1^.  TriMe  4) 

Table  5.— Murrttjer  of  Wesottirtioma  t)ealhs 
and  Absolute  Risk  by  Years  From  First  Ex- 
posure, MMi  «t  «L  itar^ 


**"**Tavb) 

ni»«nMi1 

near* 

mmrkm 
risk' 

10-e  (tf3)....- _.. 

15-OT  <f7S) 

0 
2 

0 

o 

2 

31.180 

s&oeo 

14,«1B 

a.'BSz 

1.SB 

0 
0.0678 

20-25  (22.5)_- 

25-30  (2r.«) 

30-35  (32.3) — . 

35  +  HKtM-      -               -i 
Tots' 

0 
0 
■0 
0 

•  From  Crump  (Ex.  237A,  Tsble  4). 

'Absolute  nsk  =^  («uf*sriil<laatbs/penorvyear«)x  1,000. 

Table  5  giv«s  the  resolH  of  the 
calculation  of  Km  for  the  Weill  et  al. 
study.  Data  from  the  WeiH  e<  al.  cohort 
gives,  by  far.  the  smaJleil  wwhres  oC  Km- 
The  OSHA  nnodel  shows  an  inadequate 
fit  to  the  data  (P=(MWi)  with  a  Km  0*7,0 
x  10' '».  The  tiiiM  Btapr  wolSwta^ 
model  Bh<»wed  exoeltent  fit  to  llw  data 
(P=0.90)  and  ^ve  a  Kv«f  t«  K  lir*«, 
aknovt  Kn  twnun  ■imltgr  ttian  the 
overall  Km  calculated  bf  OSHA  in  Ike 
proposal. 

Dr.  Crump  pointed  to  tke  cakaiatian 
of  K«  iDT  the  aix  atadie*,  tk«e  wit^ 
mixed  expooncs  (SeUBoff  et  at^ 
Seidana  et  al.,  and  Fiakelstein)  and 
three  widi  prod<vniuD%  okifstytiie 
exposures  (Peto  et  al..  Dement  et  aL  and 
Weill  et  al.)  and  oben^ed  that: 

Vi^Xamt  retaken  it  mkugtHBtwBBat 
between  the  fokmrf  galiBste*  in  the  NHaer 
three  studies  involving  the  mixed  exposures 
and  those  in  ihe  tciver  three  javaJvii^ 
exposjires  poaaaifly  \a  chij^solile. .  .  -  fQf >idu 
look  at  the  geometric  mean,  Aere  is  about  a 
20-£aki  ^lifleiteace  in  Ihe  risk.  AlthoMgb  Ihere 
is  iBore  uncertMOly  in  the  mnnbers  In  the 
lower  gnng)  becaaxe  rA  Mnalla'  numbers  of 
mesothefiomBs.  these  vaWes  are  still  »ot 
consistent  with  tfce  ones  in  the  upprer  group.  I 
feel  tha<,  taken  together,  thry  do  show  a 
partem  of  «  wnafler  risk  experienced  by  the 


worfEen— Imbb^  npon  exposwe 
measurements — workers  exposed 
predomiiaaa^  to  chrysotile. 

The  va<hie  0f  p«lency  used  <by  OSHA  was  1, 
which  is  siaallar  tbaa  the  estimates  far  Ae 
upper  studies,  but  as  ymi  can  «ee.  it  is 
considerably  ^neater  than  the  estimates  made 
for  populations  exposed  mainly  to  chrysotile 
[Tr.  7^,  p.  vr\. 

HcMKevec  during  Questioning,  Dr. 
Cruny  adnitted  that — 

*  *   *  [TJhe  chrysotile  estimaies  J  was 
making,  J  vmu  thmking  aibout  «xpo8ure« 
which  ju«  teday  predominantly  ohrysatile.  I 
waaa't  ihiaking  aT  necessarily  af^yiqg  those 
in  situations  where  the  exposuses  were  to 
mixed  fibecs  in  removal  operations  [Tr.  7/9, 
p.  itg). 

Althm.^  the  ashcfttos  m«nufacturuig 
industry  nuy  confiAe  itself  primarily  to 
the  use  of  chrysotile  fiher  in  its  prodacAs, 
OSHA  balievfg  now.  as  it  did  al  die 
time  of  the  proposal,  that  the  major 
souroes  ofexposire  to  aabestos  workers 
in  the  oenl  20  to  40  years  will  be  in  the 
demolilioa,  renovatioa.  and  renwval  of 
asbestAS  products  (ior  example, 
insulatioBJ  'which  were  instaMed  30  to  40 
years  ago.  These  prodAds  ^eoeraUy 
contain  aviphiboles.  This  wa«  hrcTi^t 
out  by  Dr,  Ndcholson  during  oross- 
exanunation,  when  he  noted  that: 

I  sbowU  «aVe  Ac  poiat  thoa^  we  are 
concerned  in  much  of  the  regulation  of  the 
future  with  exposures  that  will  be  to 
materials  ihat  have  aJready  been  put  in  place, 
in  the  insulation  materials,  the  sprayed  on 
asbestos  materials,  aH  these  loosely  friable 
(sic)  insulation  materials  thai  have  beei 
applied  over  the  years. 

VirtuaHy  aH  of  the  those  exposnres  to  those 
materials  will  be  of  a  mixed  fiber  type.  And 
so  1  think  that's  what  we  have  to  deal  with. 
You  can  find  in  some  circumstances,  some 
nsMNuiactmriiig  ciruwiistaaoes,  ^mn  4i4>er 
exposuie.  I  <km't  kmow  wha4  their  risk  started 
at.  «•  the  chsottssioa  has  iniicBted.  becvue 
of  the  varisfoiUttes  iohereot  in  Ihoae  studies. 

But  Biost  of  the  ej^OAures  thai  itie  have  in 
the  future  will  be  mixed  Hbex  exposures  fTr. 
6/19  ^  I-I44J. 

Henoe.  OSHA  behevea  it  is  wfaQlly 
ccHTBCt  is  vfliag  esitiaates  of  Km  from 
studies  of  nixni  expasures  as  well  as 
single-fiber  tj'pe  exjxi&ures  in 
de^enaioi^g  an  overaJi  estiaiaie  of 
mesothelioDU  risk. 

Moreover,  ia  a  post-hearing 
submisBkm,  Dr.  Nicholaoa  gave  some 
additioaal  anaiysts  of  the  caiciaogeaic 
reapome  to  different  asbestos  fiber 
types  (fix.  J03A).  In  an  eBoji  to  make  a 
broader  oooipansoB  of  aMSotheiionia 
according  to  exposure  by  miaera!  type. 
Dr.  Nicholson  compared  the  risk  of 
pleural  aad  peritoneal  mesothelioma 
with  thatt  Af  kiag  cancer  in  a  variety  of 
studies.  After  varioiis  appropiiate 
adluslnieHts,  the  lalio  cf  mesotbelioina 
as  a  percrarta^  of  adiasted  excess  lung 


cancer  was  caloulwted  for  four  studies  of 
interest.  This  analysis  showed 
rsASonahle  agreement  with  the  anaiysis 
daoe  by  OSHA.  Dr.  Nicholscm 
condaded: 

In  CDis^arim  the  dilereiU  ratios  of  pleura] 
mes0theliama  to  adjusted  lunf  cancer  for  all 
studies  in  which  the  major  exposure  was  to 
oae  fiber  type,  .one  can  see  thai  Xhare  are 
roi^ly  oomparable  raiios  Cor  chrysotile. 
amosite  and  miX'ed  exposure.  Crocidoliie  has 
approximately  a  two-fold  greater  nuoftier  of 
mesadiehasaac  Ai  pencent  «f  ekcess  adjnsted 
lung  cancer.  Hewevec  %i  noted  previeosly. 
the  (HAraoed  individuals  in  the  Tarioits 
croddohte  oohorts  laay  lead  to  an 
owHVEtinMte  of  this  ratio.  Though  «ome 
gisater  potencf  nwf~  be  coouderad  for 
crocidoiiTtE  refording  Tuesothehoma  (a  fader 
of  two  pei^ups),  the  vnoertainty  associated 
with  other  factors  in  a  given  exposure 
circumstance  lead  to  much  greater 
differences.  For  example,  as  was  seen  in  the 
case  of  hmg  cancer,  different  ejgjosure 
circumstances  wift  the  SBnie  Tibet  led  to 
nearly  100-fold  differerjces.Thns.  the 
suggestion  &at  there  xre  (ftraxBatic  diGFereoces 
between  different  adjeetot  varieJws  has  no 
basis  in  fad.  Much  greater  difTemices  would 
appear  to  be  related  to  process,  to  fiber  size 
distribiition  effects  withia  a  single  asbestos 
variety  ^note  ihe  difference  be<ween  textiles 
and  mining,  e.g.1.  or  to  {aethodok^ical 
differences  in  cohort  studies  {e.g..  the 
asbestos  cement  studies  of  WeiTl  et  aL  and  of 
Finkelstein)  t^x.  3tJ3A,  p.  «]. 

In  addition  to  the  data  fnnn 
occupational  cohorts,  Nidsolson  also 
pointed  to  some  evi(}ence  of 
environmental  expostires  as  supportive 
evidence.  He  noted  that: 

Mesudielwrna  has  been  oocuineiileu  in  a 
variety  of  non-oocBpattonal  circinrstaTTces, 
including  «n>o(ig  family  oonfarts  of  asbestos- 
exposed  indi\'Jdu«ls. .  .  .  Nolable  is  that 
fataily  cobIjcI  cases  are  seen  with  expasute 
to  chrysotile.  aiuasJte  and  croddolite. 
Relative  to  the  risk  at  work,  there  appears  to 
be  little  differeoce  in  the  famMy  coatact  ride 
by  Gber  type. 

Animal  studies  substantiate  the  above 
analysis  arui  suggest  that  all  varieties  of 
asbestos  Aould  be  considered  eqaally  potent 
with  respect  to  the  production  of  eitTieT  lung 
cancer  or  me»u<lteliomB.  Table  6  |ol  Ex. 
303A]  lists  the  <J*ta  of  Wagiwr  et  al.  (1874) 
(Ex.  8»-96]  from  inhalation  studies  using 
diffeeem  forms  of  asbestos.  Canadian 
chryaotiie  prodaced  as  many  mesotbelioaias 
as  crocadolite  sari  fr  ihaa  afnosite  or 
anthopfa]41ite.  Further,  it  produced  lung 
cancar  with  a  sii^le  d»y'i  exposure  JEx. 
303A,  p.  6-7J. 

The  addition  of  tbe  Weffl  et  al  study 
and  ^  Dement  et  a4.  stsdy  to  the  data 
base  used  for  the  overall  calculation  ^ 
Km  raises  serera!  points.  Rrst,  the  aanTl 
nunlber  of  mesaAhelioina  deaths  in  the 
two  stucSes  makes  the  estimates  of  risk 
mudi  less  rehabk.  I>.  Nicholson 
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discussed  the  advantage  of  additional 
information,  but  remarked  that — 

•  •  •  [TJhe  total  number  of  cases  involved 
in  those  two  studies  is  three.  So  it  would  be  a 
very  large  uncertainty  of  any  estimates  made 
with  those.  And  when  one  averaged  it  with 
the  much  higher  levels  of  the  four  studies, 
would  not  substantially  alter  the  lower  value 
which  was  chosen  in  the  OSHA  document. 

That  is,  we  would  now  be  using  an  average 
of  six  studies  rather  than  four. .  .  .    (Ilf  those 
additional  two  studies  were  utilized  there 
may  not  have  been  the  need  to  artificially 
lower  the  average  that  was  obtained  using 
the  four  studies  that  were  cited  here. .  .  .  Ii]n 
essence,  what  I'm  saying  is  that  if  you  take 
account  of  all  the  data,  I  don't  think  it  would 
change  the  estimate  of  Km  substantially.  And. 
in  fact,  the  correction  that  was  made  to  lower 
the  estimate  is  an  appropriate  one.  It  fits 
most  of  the  data  that  do  exist  [Tr.  6/19,  p.  I- 
138]. 

Dr.  Crump  also  noted  the  added 
uncertainty  associated  with  the  use  of 
studies  containing  small  numbers  of 
deaths  [Ex.  7/9,  p.87]. 

OSHA  has  computed  the  arithmetic 
and  geometric  means  of  the  Kk's  of  the 
six  studies  for  both  the  values  of  Km 
from  the  OSHA  model  (including 
Dement  et  al.  and  Weill  et  al.  as 
computed  by  Crump)  and  for  the  "best 
fit"  model  using  the  K^  from  the 
multistage  model  with  one,  two  or  three 
stages.  As  Dr.  Nicholson  suggested,  the 
inclusion  of  the  Dement  et  al.  and  Weill 
et  al.  data  may  "eliminate  the  need  to 
artificially  lower  the  average"  by 
looking  at  the  ratio  of  K^  to  Kl,  since 
these  two  studies  represent  the  lower 
jnd  of  the  mesothelioma  risk.  Using  the 
data  in  Table  3,  the  OSHA  model  gives 
an  arithmetic  mean  of  the  K^  of 
2.73x10"  •,  (almost  three  times  that 
proposed)  and  a  geometric  mean  of  0.82 
X 10"  •.  approximately  equal  to  OSHA's 
best  estimate  of  K^  given  in  the 
proposal. 

liie  mean  values  of  the  estimates  of 
Km  from  each  of  the  six  studies  from  the 
multistage  model  with  the  best  fit  are 
astonishingly  high,  with  an  arithmetic 
mean  of  64.26  x  lO"'  to  70.92  x  10"  •.  (up 
to  70  times  larger  than  OSHA's 
preferred  estimate  of  Km)  and  a 
geometric  mean  of  the  six  Km's  of  2.45  x 
10"'  to  7.2  X  10"*.  Further  inspection  of 
Table  3  demonstrates  that  using  several 
values  of  Km  from  models  with  only 
slightly  poorer  fit  (e.g..  .097  vs.  0.99) 
would  produce  estimates  of  risk  several 
orders  of  magnitude  larger.  Hence, 
according  to  this  analysis,  OSHA's 
original  choice  of  a  best  estimate  of  Km 
of  1x10' •  is  by  no  means  an 
overestimate,  as  Dr.  Crump  apparently 
contends;  indeed,  his  own  calculations 
show  that  1  X 10" » in  fact,  greatly 
underesUmntes  the  mesothelioma  risk 


which  may  be  experienced  by  asbestos- 
exposed  workers. 

In  addition,  OSHA  has  examined 
several  alternate  combinations  of  the 
data,  including  computing  the  best 
estimate  of  Km  from  the  ratio  of  Km/Kl. 
As  in  the  lung  cancer  data,  these 
calculations  produce  estimates  which 
bracket  the  1x10"  •. 

Dr.  Crump's  preferred  estimate  of  Km 
of  2x10"'  [Ex.  237A,  p.  48]  was  based 
solely  on  the  studies  of  predominantly 
chrysotile-exposed  workers  and  was 
meant  to  represent  the  mesothelioma 
risk  of  workers  exposed  predominantly 
to  chrysotile;  his  preferred  estimates 
was  not  meant  to  characterize  the  risk 
of  mesothelioma  faced  by  workers  in  a 
variety  of  workplaces — including  the 
major  exposures  to  mixed  fibers  that 
will  occur  in  asbestos  removal, 
demolition,  and  renovation  operations 

[Tr.  7/9.  p.  119]. 

OSHA  has  therefore  determined  that 
Dr.  Crump's  approach  is  not  adequate  to 
address  the  question  of  the  total  risk 
posed  by  asbestos  exposure,  and  the 
Agency  has  chosen  instead  to  base  its 
best  estimate  of  risk  on  the  six  studies 
with  sufficient  data  to  quantify  the 
excess  risk  of  mesothelioma.  Hence, 
OSHA  concludes  that  its  best  estimate 
of  Km  remains  at  1x10"*,  as  proposed. 
The  addition  of  the  two  studies  with 
small  numbers  of  deaths  adds  some 
uncertainty  to  this  estimate  but,  as 
indicated,  this  estimate  is  likely  to 
represent  a  substantial  underestimate  of 
the  risk  of  mesothelioma  actually 
experienced  by  asbestos-exposed 
workers, 
m.  Estimates  of  Risk  for  Other  Cancers 

As  discussed  in  Section  IV.  OSHA  has 
concluded  that  workers  exposed  to 
asbestos  are  likely  to  be  at  an  increased 
risk  of  gastrointestinal  cancer.  Though 
an  excess  of  CI  cancer  has  not  been 
observed  consistently  in  every  study  of 
asbestos  workers,  and  while  the  ratio  of 
gastrointestinal  cancer  to  lung  cancer 
varies  considerably  from  study  to  study, 
there  appears  to  be  sufficiant  evidence 
to  roughly  estimate  the  excess 
gasfrointestinal  cancer  risk  in  asbestos- 
exposed  populations.  A  nimiber  of 
submissions  to  the  record  recognized  the 
relationship  between  asbestos  and 
gastrointestinal  cancer  [see,  e.g.,  Exs. 
91-40. 116. 163e.  158.  281A.  277.  297.  321]. 
In  general,  the  risk  ranges  frxim  about  5 
to  20%  of  the  excess  lung  cancer  risk. 
The  AlA/NA  commented  that: 

Although  excess  GI  cancers  have  been 
found  in  some  heavily  exposed  worker 
studies,  no  such  excesses  have  been  found  in 
many  other  studies.  Of  the  twenty-one 
studies  reviewed  by  OSHA  (in  each  of  which 
there  was  a  ininimiim  of  10  ol>served  or 


expected  GI  cancers),  only  seven  had 
statistically  significant  excess  GI  cancers  (Ex. 
84-392  at  13)  (Ex.  328,  p.  1-21]. 

However.  Dr.  Nicholson  pointed  out  at 
the  rulemaking  hearing  that: 

•  *  *  (Ex.  84-392]  said  21  studies  were 
Hsted.  Twelve  demonstrated  an  excess 
gastrointestinal  cancer,  and  eight 
demonstrated  a  deficit.  One  was  even. 

Many  of  those — several  of  those — actually 
were  studies  in  which  there  was  also  no 
excess  lung  cancers.  So  there  were 
circumstances  where  the  excess  risk  to  be 
expected  was  a  very  low  one.  And.  thus,  one 
would  be  within  the  range  of  statistical 
fluctuations  no  matter  what  the  risk  was; 
since  the  GI  cancer  .  .  .  risk  is  never 
expected  to  be  equal  to  that  of  the  excess 
lung  cancer  risk. 

I  think,  of  these  21  studies  .  .  .  only  13,  if 
I'm  not  mistaken,  would  demonstrate  an 
excess  lung  cancer  risk. 

And  the  ones  that  do  not  (demonstrate  an 
excess  lung  cancer  risk]  are  largely  the 
negative  ones  (for  GI  cancer]  (Tr.  6/19,  p.  I- 
117). 

In  addition,  OSHA  believes  the 
finding  of  a  statistically  significant 
excess  of  GI  cancer  in  seven  studies  of 
worker  populations  to  be  a  substantial 
body  of  evidence.  As  pointed  out  by  Dr. 
Nicholson,  many  of  the  studies  in  which 
GI  cancer  was  not  observed  were 
unable  to  detect  lung  cancer  as  well. 
This  points  perhaps  to  methodological 
problems  in  the  studies  as  well  as  low 
exposures. 

It  was  also  suggested  that  the 
observed  excesses  could  conceivably  be 
due  to  a  misdiagnosis  of  peritoneal 
mesothelioma.  While  OSHA  believes  it 
is  unreasonable  to  totally  account  for 
these  excesses  (some  as  large  as  60%  of 
the  lung  cancer  risk)  by  misdiagnosis,  to 
the  extent  that  the  incidence  of 
mesotheUoma  has  been  imderobserved 
in  these  studies,  then  OSHA's 
predictions  of  the  risks  of  mesothelioma 
are  also  underestimated. 

In  an  attempt  to  quantify  the  risk  of 
gastrointestinal  cancer.  OSHA 
considered  a  simple  risk  model  in  which 
gastrointestinal  cancer  risk  was 
assumed  to  be  equal  to  10%  of  the  lung 
cancer  excess  risk.  As  Dr.  Nicholson 
noted: 

Based  upon  the  rough  finding  and  given  the 
fact  that  there  are  different  dose-response 
relationships,  that  overall,  considering  an 
increase  over  lung  cancer  of  10  percent  for 
gastrointestinal  cancer  would  give  an 
tmderestimate  of  possible  a8t>e8tos-related  CI 
cancers. 

One  finds  that  the  relationship  that  I  just 
mentioned,  comparing  excess  CI  cancer  with 
excess  lung  cancer  to  be  such  that  some 
studies  demonstrated  an  increase  of  GI 
cancer  about  SO-60  percent  that  of  lung 
cancer,  a  very  high  correlation.  Others  show. 
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in  some  cases,  dificits,  but  showed  very  much 
lower  ratios. 

Considering  that  lung  cancer  is  increasing 
in  recent  years,  the  ratio  between  excess  GI 
cancer  to  lung  cancer  would  decrease,  a 
value  of  10  percent  excess  was  chosen  as  a 
reasonable  value.  It's  a  relatively  small 
additional  contribution.  I  think  it 
underestimates  what  the  actual  contribution 
would  be  [Tr.  6/19.  p.  1-115-116). 

There  was  some  objection  to  OSHA's 
quantification  of  the  risk  of 
gastrointestinal  cancer  (e.g.  Ex.  328),  the 
major  issue  being  a  lack  of  an  observed 
dose-response  for  this  type  of  cancer. 
Again  Dr.  Nicholson  responded  to  this 
objection: 

Well,  we  have  limited  dose-response  data. 
And  it's  of  two  natures.  One  in  terms  of 
increased  risk  with  increased  exposure.  It 
would  appear  that  it's  a  very  flat  relationship. 
I've  looked  at  it  specifically  for  insulation 
workers,  and  it  turns  out  that  within  about  10 
years,  there  appears  to  be  an  elevated  risk  50 
percent  above  that  which  would  be  expected, 
approximately. 

And  that  same  elevated  risk  continues  with 
time  among  insnlators  who  continue  working. 

*  •  *  There  is  a  second  dose-response 
relationship  that  is  seen.  .  .  .  (I)f  one  takes 
those  studies  in  which  the  number  of 
gastrointestinal  cancers  either  expected  of 
observed  exceeds  10,  so  we're  looking  at  a 
study  that  has  enough  data  that  it  could  be — 
the  results  would  not  be  simply  statistical 
variability,  and  the  study  shows  a 
statistically  significant  lung  cancer  risk  so 
that  we're  looking  at  studies  that  have 
exposures  that  are  of  significance,  one  finds  a 
fairly  reasonable  increasing  relationship  in 
the  risk  of,  overall  risk,  of  gastrointestinal 
cancer  with  the  overall  risk  of  access 
(excess)  lung  cancer.  That  is,  access  [excess] 
gastrointestinal  cancer  compared  to  access 
(excess]  lung  cancer  correlates  reasonable 
well  (Tr.  6/19,  p.  1-113-114). 

And  ,  while  Dr.  Schneiderman  noted 
"There  is  no  adequate  model  of 
digestive  cancers",  he  also  stated  that 
"OSHA's  estimate  [for  gastrointestinal 
cancer  risk]  appears  to  be  reasonable" 


[Ex.  116,  p.  2],  Even  Dr.  Weill,  who  said 
he  would  have  preferred  OSHA  not 
include  quantitative  estimates  of  GI 
cancer  risk  noted  that  "it  doesn't  make  a 
lot  of  difference  in  my  view  in  terms  of 
the  policy  that  emerges  from  such  a  risk 
assessment"  [Tr.  6/19.  p.  1-193]. 

Thus,  OSHA  feels  confident  in 
including  estimates  of  risk  from 
gastrointestinal  cancer  in  the  final 
standard.  Though  this  is  still  some 
controversy  over  the  inclusion  of  these 
estimates  in  the  risk  assessment,  OSHA 
believes  there  is  sufficient  evidence  to 
support  their  inclusio'n  and  to  suggest 
that  their  contribution  to  the  overall 
estimates  of  risk  may,  in  fact,  be 
understated.  The  estimates  of  risk  of 
gastrointestinal  cancer  are  also  given  in 
Table  6  along  with  estimates  of  lung 
cancer  and  mesothelioma  risks. 

The  incidence  of  cancers  at  sites  other 
than  the  lung,  mesothelium,  and 
gastrointestinal  tract  have  been  shown 
to  be  elevated  in  some  asbestos 
exposure  studies,  including  laryngeal, 
kidney,  pharyngeal  and  buccal  cavity 
cancers.  To  OSHA,  it  appears  that  the 
excess  risk  for  "other  cancers"  is  about 
the  same  as  for  gastrointestinal  cancers. 
OSHA  recognizes  many  uncertainties  in 
quantifying  this  risk,  in  view. of  the 
inconsistencies  in  findings  among 
different  epidemiologic  studies.  (Some 
studies  have  found  excess  risk  from 
other  cancers,  while  other  studies  have 
not).  The  sites  showing  excess  risk  have 
also  varied  among  studies.  Therefore, 
OSHA  has  not  made  numerical 
estimates  of  risks  for  these  other 
cancers  at  this  time.  To  the  extent  that 
estimates  of  these  cancers  are  not 
included  in  the  overall  estimates  of  risk, 
OSHA  has  underestimated  the  total 
cancer  risk  posed  by  exposure  to 
asbestos. 


The  data  indicating  gastrointestinal 
cancer  excesses  are  stronger  and  more 
consistent  than  the  data  suggesting 
excesses  at  these  other  cancer  sites. 
Thus,  OSHA  does  not  feel  compelled  to 
quantify  the  risk  of  cancer  at  these  other 
sites  at  this  time.  The  high  quality  and 
well-supported  estimates  of  the  excess 
risk  of  lung  cancer,  mesothelioma, 
gastrointestinal  cancer,  and  asbestosis 
alone  provide  sufficient  bases  upon 
which  to  justify  this  regulatory  action. 

IV.  Estimates  of  Cancer  Mortality 

The  best  estimates  of  Kl  and  Km  were 
utilized  to  estimate  the  mortality  from 
exposures  to  varying  concentrations  of 
asbestos  for  different  time  periods.  The 
calculations  are  age,  intensity  and 
duration  specific.  Table  6  shows  the 
excess  asbestos-related  mortality  rates 
from  lung  cancer,  mesothelioma,  and 
gastrointestinal  cancer  (gastrointestinal 
cancer  excess  is  assumed  to  be  10%  of 
the  lung  cancer  excess).  Table  6  gives 
the  predicted  excess  lifetime  risk  of 
cancer  for  exposures  of  one  year,  20 
years,  and  45  years,  assuming  first 
exposure  at  age  25.  In  these  calculations. 
Equation  1  and  Equation  3  were  used 
with  values  of  Kt  equal  to  0.01  and  Km 
equal  to  1   x   lO"*  and  the  1977  U.S. 
male  background  lung  cancer  mortality 
rates.  Because  of  age-specific  increases 
in  lung  cancer  rates  in  older  men  since 
1977,  estimates  based  on  more  recent 
background  rates  would  be  higher. 
Calculations  were  done  for  each  5-year 
age  interval,  and  then  summed  to  give  a 
total  lifetime  risk.  The  calculations 
performed  to  give  the  results  in  Table  6 
assumed  that  the  relative  risk  increased 
following  ten  years  after  onset  of 
exposure  and  continued  to  rise  until  ten 
years  after  cessation  of  exposure,  after 
which  it  remained  constant. 
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Table   6 


E5t1n.atfe<3  Asbestos  Related  Cancer  Mortality  per  100.000 
bi  Number  of  Years  Exposed  ano  Exposure  Level* 


Asbestos  fiber 

Cancer 

Mortality  /U 

X).000  exposed 

cmccntratton 

Nesothe- 

lf/«l) 

Lung 

Ifoma 

Gastrointestinal^ 

Total 

1 

year 

-  exposure 

0.1 

7.2 

6.9 

0.7 

14.8 

0.2 

14.4 

13.8 

1.4 

29.6 

0.5 

36.1 

34.6 

3.6 

74.3 

?.o 

144 

138 

14.4 

296.4 

4.0 

288 

275 

28.8 

591.8 

5.0 

M 

344 

36.0 

740.0 

10.0 

7tS 

684 

71.5 

1470.5 

20 

year  exposure 

0.1 

139 

73 

13.9 

225.9 

0^ 

V% 

146 

27.8 

451.8 

0.5 

C92 

362 

69.2 

1123.2 

2.0 

2713 

1408 

271.3 

4392.3 

4.0 

5278 

2706 

527.8 

8511.8 

5.0 

6509 

33U 

650.9 

10476.9 

10.0 

12177 

6024 

1217.7 

13996.7 

45 

years  exposure 

0.1 

231 

82 

23.1 

336.1 

0.2 

4«0 

164 

46.0 

670.0 

0.5 

U43 

407 

114.3 

1664.3 

2.0 

44)6 

1554 

441.6 

6411.6 

4.0 

844). 

2924 

844.1 

12209.1 

5.0 

10318 

3547 

1031.8 

14896.8 

100) 

18515 

6141 

1851.5 

26507.5 

^  Assumes  exposure  begins  at  age  25.    Risks  are  calculated  using  U.S.' 
nale  lung  cancer  background  rates  for  1977. 

^  Estimated  as  10S  of  lung  cancer  risk  rather  than  calculated  using 
dose-response  information. 


Several  comments  should  be  made 
regarding  the  results  in  Table  6.  Though 
excess  relative  risk  in  linear  in  dose,  the 
excess  mortality  rates  given  in  Table  6 
are  not  strictly  linear  in  dose.  Therefore, 
for  example,  the  risk  at  2  f/cc  is  not 
exactly  4  times  the  risk  at  0.5  f/cc, 
though  there  is  a  close  approximation.  It 
should  also  be  noted  that  the  risks  for 
longer  periods  of  exposures  do  not 
appear  to  be  a  straight  forward 
multiplication  of  the  risks  of  shorter 
duration.  In  the  longer  exposure 
categories,  where  exposures  will  affect 
older  workers,  some  adjustments  have 
been  made  for  competing  risks  which 
are  likely  to  affect  the  death  rate  from 
lung  cancer.  In  addition,  when  looking  at 
total  cancer  risks,  it  must  be 
remembered  that  these  include  the  risk 


of  mesothelioma,  which  is  related  to 
time  in  an  exponential  fashion. 

As  can  be  seen  from  Table  6,  the 
predicted  risk  from  mesothelioma  is 
approximately  equal  to  the  lung  cancer 
risk  for  one  year  of  exposure  and  to 
about  half  of  the  risk  value  for  lung 
cancer  in  the  20-year  exposure  group. 
The  excess  risk  of  mesothelioma  after  a 
lifetime  exposure  (45  years)  to  asbestos 
is  approximately  one-third  the  lifetime 
excess  lung  cancer  risk.  These 
predictions  comport  with  observations 
in  several  populations,  where  mortality 
from  mesothelioma  is  observed  to 
comprise  approximately  50%  of  the 
excess  mortality  from  lung  cancer. 

Using  the  equations  given  earlier,  and 
based  on  the  calculations  in  Table  6. 
OSHA  predicts  a  lifetime  excess  risk  of 
total  cancer  for  a  lifetime  exposure  (45 


years)  to  2  f/cc  as  6411  excess  deaths 
per  100.000  workers,  or  approximately 
64  per  1000.  Since  risk  from  a  20  year 
exposure  to  asbestos  oiay  also  be  of 
interest,  the  models  predict  an  excess 
cancer  mortality  of  4392  dealths  per 
100,000  workers  exposed  at  2  f/cc  for  20 
years. 

Reducing  in  the  PEL  from  2  f/cc  to  0.2 
f/cc  reduces  the  risk  from  hfetime 
exposure  from  64  per  1000  to  6.7  per 
1000.  Similarly,  for  a  20  year  exposure, 
the  risk  is  reduced  from  44  per  1000  to 
4.5  per  1000,  representing  a  90% 
reduction  in  risk.  The  lifetime  risk  from 
one  year  of  exposure  follows  a  similar 
course.  The  risk  reduces  from  296  per 
100,000  at  2  f/cc  to  30  per  100.000  at  0.2 
f/cc. 

Lastly,  Table  0  contains  risks  lor 
levels  higher  than  2  f/cc  because  OSHA 
believes  some  industrial  areas  (such  as 
construction)  may  still  be  at  these  higher 
level.  This  population  of  workers  would 
consequently  experience  a  much  greater 
reduction  in  risk  by  reducing  exposures 
to  0.2  f/cc  or  less.  Moreover,  to  the 
extent  that  the  controls  that  are 
installed  to  meet  the  new  PEL  result  in 
exposures  below  0.2  f/cc,  cancer  risks 
will  be  reduced  to  a  greater  extent  than 
indicated  in  the  table. 

V.  Quantifying  tbe  Excess  Risk  From 
Asbestosis 

The  November  proposal  included  a 
quantification  of  the  excess  risk  of 
asbestosis.  Asbestosis  is  a  type  of 
pulmonary  fibrosis  diagnosed  on  the 
basis  of  a  history  of  exposure  to 
asbestos;  it  is  characterized  by 
radiologic  changes  to  the  lung. 
breathlessness.  impaired  lung  function, 
and  other  clinical  features  of  fibrosing 
lung  disease.  Asbestosis  can  be 
manifested  in  a  range  of  degrees  of 
severity  and  can  result  in  disability  axui 
death. 

An  early  response  by  the  lung  to 
asbestos  exposure  is  formation  of 
plaques,  which  are  opaque  patches 
visible  on  chest  X-rays.  The  presence  of 
plaques  may  indicate  an  increased  risk 
of  future  development  of  asbestosis,  but 
this  is  not  certain.  Although  the 
significance  of  pleural  plaques  in  terms 
of  disease  is  not  clear,  the  presence  of 
plaques  is  not  normal. 

Asbestosis  has  been  known  to 
progress  or  worsen  after  cessation  of 
exposure  to  asbestos,  probably  due  to 
irreversible  injury  and/or  the  retention 
of  asbestos  flbers  in  the  lung.  In  addition 
to  lung  function  impairment,  asbestosis 
contributes  to  increased  asbestos- 
related  mortality.  Increased  resistance 
created  by  the  lung  obstruction  can  lead 
to  heart  failure. 
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As  pointed  out  by  Dr.  Weill  in  his 
written  testimony,  "Exposure-response 
relationships  have  been  reported  using 
as  the  biologic  response  indicator  either 
a  constellation  of  clinical  Hndings  to 
defme  asbestosis,  or  certification  by  a 
worker's  compensation  panel  or  board" 
[Ex.  99,  p.  24],  but  such  approaches  have 
"varying  degrees  of  limitation"  [Ex.  99, 
p.  12].  Because  of  the  many  possible 
combinations,  and  therefore 
•"definitions"  of  asbestosis  given  by 
different  groups,  the  quantification  of  a 
single  risk  associated  with  asbestosis  is 
difficult.  As  Dr.  Weill  noted  during  cross 
examination: 

*  *  *  The  problem  is  with  asbestosis.  the 
quantification  is  not  exactly  the  same  as  it  is 
with  malignant  disease,  because  one  is 
dealing  with  a  different  set  of  rules  in  the 
ascertainment  of  this  health  effect.  And  no 
two  Btudiet  have  exactly  the  same  scheme 
for  making  a  decision  that  this  individual  has 
asbestosis  and  this  individual  doesn't  [Tr.  6/ 
19,  pp.  205-206). 

In  his  prehearing  testimony.  Dr.  Weill 
explained  further 

Mortality  data  are  not  useful  in  quantifying 
the  risk  of  a8t)e8to8-induced  lung  fibrosis 
(asbestosis).  Affected  workers  may  die  with 
asbestosis  but  not  of  it  in  which  case  it  is  not 
likely  to  appear  on  the  death  certificate  as 
the  primary  cause  of  death.  In  contrast, 
sensitivity  of  detecting  early  evidence  of 
asbestosis  in  a  hving  exposed  population  has 
increased  substantially  in  recent  years. 
.  .  .  Since  much  of  the  asbestosis  being  seen 
now  is  the  result  of  lower  dust  levels  in  the 
past  two  decades,  the  films  are  likely  to  be 
classified  in  the  lower  categories  of  profusion 
of  small  opacities  (fewer  shadows  meaning 
less  severe  disease).  As  is  frequently  the  case 
with  biological  measurements,  it  is  at  these 
lower  liiiijts  of  disease  detection  that  inter- 
and  intra-observer  variability  is  greatest 
Again,  it  is  gratifying  to  know  that  in  spite  of 
these  recognized  problems,  excellent 
exposure-response  relationships  have 
resulted  from  the  radiographic  classification 
described  [Ex.  99.  23). 

Quantitative  studies  exist,  primarily 
for  the  disabling  forms  of  the  disease; 
specifically,  two  separate  studies 
provide  information  to  develop  a  dose- 
response  relationship  between  asbestos 
exposure  and  inddence  of  asbestosis 
[Ex.  84-254  and  64^14.]  Details  of  the 
data  were  reported  at  48  FR  51130.  It  is 
clear  that  material  impairment  from 
asbestosis  occurs  prior  to  the  onset  of  its 
disabling  stage. 

As  discuMed  in  the  November 
proposal.  Berry  et  aL  [1979.  Ex.  84-20] 
studied  a  group  of  379  men  who  woriied 
at  an  asbestos  textile  factory  for  at  least 
10  years.  Dust  measurements  were 
available  and  were  correlated  to  each 
job  perfonned  for  eadi  year  under 
study.  Health  effects  were  correlated  to 
ounulative  exposure.  Using  prevalence 


data.  Berry  et  al.  found  a  dose-response 
relationship  with  cumulative  exposure 
(f-y/cc)  for  three  endpoints.  crepitations, 
possible  asbestosis.  and  certified 
asbestosis.  In  addition,  these  data  also 
support  the  hypothesis  that  there  is  a 
low.  or  possibly  no.  threshold  for 
asbestosis,  since  there  is  increased  risk 
at  cumulative  exposures  as  low  as  37 
fiber-years/cc. 

Berry  and  Lewinsohn  [1979,  Ex.  84- 
254]  have  reported  the  incidence  of 
asbestosis  in  this  same  asbestos  textile 
factory.  The  population  was  divided  into 
two  cohorts:  those  first  employed  before 
1951  and  those  employed  after  1950.  A 
dose-response  relationship  is  apparent 
for  the  incidence  data,  though  it  is  not 
quite  as  consistent  as  for  the  prevalence 
data. 

In  a  second  study,  Finkelstein  [1982. 
Ex.  84-44]  looked  at  the  development  of 
compensable  (certified)  asbestosis 
among  201  workers  at  an  asbestos- 
cement  factory  in  Ontario.  A  dose- 
response  relationship  was  developed 
using  estimated  cumulative  exposures 
based  on  plant  dust  measurements  and 
using  medical  information  from  the 
Ontario  Workmen's  Compensation 
Board. 

As  noted  by  Dr.  Weill,  "A  final 
complicating  aspect  in  the  development 
of  exposure-response  information  on 
asbestosis  is  that  it  is  a  slowly 
progressive  disorder  which  may  (and 
frequently  does)  continue  to  worsen 
after  exposure  ceases"  [Ex.  99.  p.  12]. 

OSHA's  original  estimates  of  risk 
were  derived  from  a  simple  linear 
regression  of  the  incidence  of  asbestosis 
on  the  midpoints  of  the  cumulative 
exposure  data  of  Berry  and  Lewinsohn 
and  of  Finkelstein.  A  linear  relationship 
was  assumed,  at  least  for  the  point 
estimation  of  0.5  fibers/cc  for  45  years 
(or  22.5  fiber-years/cc).  As  Dr.  Weill 
stated: 

While  the  shape  of  the  dose-response  curve 
for  asbestosis  cannot  be  determined  with 
certainty,  it  is  dear  that  this  fibrotic  effect  is 
dose-related,  perhaps  linearly,  and  whether  a 
threshold  exists  may  very  well  depend  on  the 
response  indicator  chosen  [Ex.  99,  p.  11). 

The  assimiption  of  risk  linearity  is 
consistent  with  the  fact  that  early  stages 
of  the  disease  are  observed  at  low 
exposures.  This  point  was  reiterated  by 
Howard  Ayer  on  behalf  of  the 
Organization  Resources  Counselors,  Inc. 
when  he  noted  that: 

It  does  appear  clear  that  there  is  a  simple 
linear  relationship  lietween  the  frequency 
and  degree  of  asbestosis  and  the  cumulative 
exposure  to  asbestos  dust.  Time  is  merely  a 
factor  in  that  it  takes  a  certain  amount  of 
tiina — at  least  a  matter  of  years — to  develop 
the  effect  on  the  lung  [Ex.  91-10-2.  pp.  4-5). 


A  similar  conclusion  is  drawn  in  the 
report  of  the  British  Advisory  Committee 
on  Asbestos,  when  the  committee  noted 
that:  "The  present  authors  come  down  in 
favor  of  a  dose-response  relationship 
[asbestosis]  without  a  threshold  for 
chrysotile  within  the  range  experienced 
in  industry"  [Ex.  84-216,  volume  2.  p.  38]. 
Based  on  this  recommendation.  OSHA 
did  employ  a  linear  model  in  the 
prediction  of  risk  from  asbestosis,  but 
made  no  attempt  in  the  proposal  to 
extrapolate  the  data  below  the  0.5  f/cc 
level  or  above  the  10  f/cc  level  using 
this  model. 

Based  on  the  three  cohorts  discussed 
above,  OSHA  calculated  estimates  of 
the  lifetime  incidence  of  asbestosis  for 
the  Finkelstein,  Berry  and  Lewinsohn 
pre-1951  cohort,  and  the  Berry  and 
Lewinsohn  post-1950  cohorts, 
respectively.  The  estimates  ft^m  the 
three  cohorts  differ  by  an  approximate 
factor  of  three.  This  may  be  indicative  of 
some  of  the  methodological  differences 
among  the  studies.  For  example,  it  is 
possible  that  the  estimates  made  from 
Berry  and  Lewinsohn's  data  may  be 
underestimates.  The  maximum  duration 
of  follow-up  in  that  study  was  23  years, 
with  an  average  follow-up  of  16  years. 
Observations  from  Finkelstein's  data 
(his  Table  1)  demonstrate  that  only  41% 
(23/56  cases)  of  total  incidence  was 
experienced  in  the  first  24  years  since 
first  exposure.  TTiat  is,  59%  of  the 
asbestosis  incidence  was  not  expressed 
until  at  least  25  years  from  onset  of 
exposure.  Thus,  it  is  likely  that  the  low 
incidence  rates  in  the  Berry  and 
Lewinsohn  studies  (and,  therefore  the 
low  estimates  of  risk  predicted  from 
these  data)  are  reflective  of  the  short 
follow-up  period  for  this  group  of 
workers. 

On  the  other  hand.  Finkelstein's  (1982) 
observations  may  overstate  the 
incidence  of  asbestosis  because  at 
autopsy  there  was  histologic  evidence  of 
silicosis  as  well  as  asbestosis  in  many 
men.  Finkelstein  states  that  "we  have, 
nevertheless,  chosen  to  call  their 
disease  'asbestosis'  as  we  believe  that  is 
the  pathologic  process  of  most 
significance.  Most  of  the  parenchymal 
radiographic  abnormalities  were  small 
irregular  opacities  and  the  mortality 
pattern  among  the  men  was  consistent 
with  the  toxic  effects  of  asbestos"  [Ex. 
84-44,  p.  500]. 

More  importanUy,  it  is  indeed  possible 
that  all  of  these  investigators  may  have 
imderstated  asbestosis  risk  by 
examining  only  certified  disability  fi^m 
asbestosis,  which  is  an  advanced  stage 
of  the  disease.  As  noted  in  the 
November  proposal,  there  was  evidence 
of  the  early  signs  of  asbestosis  at  levels 
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as  low  as  37  f-y/cc  (this  level  produced 
a  1%  prevalence  of  crepitations)  and  is 
consistent  with  the  predictions  made 
above.  During  the  hearings,  several 
witnesses  stressed  the  range  of  physical 
and  mental  disability /impainnent  which 
may  occur  long  before  even  radiologic 
evidence  of  disease  appears.  Typical  of 
these  comments  were  those  made  by  Dr. 
Irving  Selikoff  of  the  Mount  Sinai  School 
of  Medicine.  He  stated: 

.    So,  what  you're  seeing  on  x-ray  is  always 
"very  much  less  than  is  really  present 
pathologically.  So  that,  when  you  see  a 
positive  x-ray.  there's  a  fair  amount  there  in 
the  lung  .  .  .   Fve  seen  people  with 
comparatively  little  on  x-ray.  who  can't  walk 
across  a  room.  But  by  and  large,  all  it  means 
is  that  there's  Ijeen  scarring  [TR.  7/2,  p.  170]. 

While  several  participants 
commented  in  general  on  the  risk  of 
asbestosis,  there  was  little  direct 
comment  on  OSHA's  quantitative 
estimated  of  risk.  Hence,  for  these 
revised  rules.  OSHA  has  relied  on  the 
models  developed  for  the  proposal  to 
predict  the  risk  of  asbestosis  at  the  new 
PEL  of  0.2  f/cc.  Using  OSHA's  best 
estimate  of  risk,  that  from  the 
Finkelstein  data.  OSHA  predicted  that 
exposure  over  a  working  lifetime  to  the 
2  f/cc  level  will  result  in  approximately 
a  5%  incidence  of  asbestosis.  Reducing 
the  exposure  to  0.2  f/cc  would  result  in  a 
lifetime  incidence  of  asbestosis  of  0.5%. 
While  OSHA  did  not  make  predictions 
of  risk  at  levels  below  0.5  f/cc  in  the 
proposed  rules,  testimony  received 
during  the  rulemaking  increases  OSHA's 
confidence  that  the  Agency's  estimates 
of  risk  at  0.2  f/cc  are  valid  and 
reasonable.  This  is  due  primarily  to  the 
comments  noting  the  validity  of  the 
model  in  the  low  dose  region.  Given  the 
difficulties  in  accurately  diagnosing 
cases  of  asbestosis  and  the  fact  that 
OSHA's  estimates  only  take  the  risk  of 
disabling  asbestosis  into  account. 
OSHA  believes  that  the  Agency's 
estimates  may  be  underestimates  of  the 
true  risk  of  asbestosis  to  exposed 
workers. 

VI.  Significance  of  Risk 

As  discussed  above  in  Section  ID 
(Pertinent  Legal  Authority),  the  Supreme 
Court  in  the  Benzene  case  [Industrial 
Union  Department.  AFL-CIO  v. 
American  Petroleum  Institute  448  U.S. 
601  (1980))  ruled  that,  prior  to  the 
issuance  of  a  new  or  revised  standard 
regulating  occupational  exposures  to 
toxic  materials,  OSHA  must  make  a 
determination  that  a  "significant"  health 
risk  exists  and  that  the  new  standard 
will  reduce  or  eliminate  that  risk. 
OSHA's  analytical  approach  to  making 
a  determination  that  a  significant  risk  of 
material  impairment  exists  from 


exposure  to  hazardous  workplace 
chemicals  takes  into  consideration  a 
number  of  factors  that  are  consistent 
with  recent  court  interpretations  of  the 
OSH  Act  and  rational,  objective  policy 
formulation.  As  prescribed  by  Section 
6(b)(5)  of  the  Act.  OSHA  examines  the 
body  of  "best  available  evidence"  on 
the  toxic  effects  of  hazardous  chemicals 
to  determine  the  nature  and  extent  of 
possible  health  consequences  resulting 
from  exposure  to  the  hazardous  agent  in 
question.  Quantitative  risk  assessments 
are  conducted,  where  possible,  and  the 
results  are  considered  along  with  other 
relevant  information,  such  as  the  nature 
and  severity  of  the  health  consequences, 
to  determine  whether  a  hazardous  agent 
poses  a  significant  risk  to  workers  at  the 
current  permissible  exposure  level.  The 
Agency  also  determines  whether  a 
reduction  in  the  permissible  exposure 
level  for  the  hazardous  agent  will 
substantially  reduce  that  risk. 

The  Court  gave  some  general 
guidance  to  the  Agency  for  arriving  at 
findings  of  the  significance  of  an 
occupational  health  risk.  It  recognized 
that  the  Agency's  determination  that  a 
particular  level  of  risk  is  "significant" 
will  be  based  largely  on  policy 
considerations  [lUD  v.  API,  448  U.S.  655. 
656.  n.  62).  To  illustrate  how  one  may 
make  a  determination  from  quantitative 
information  that  a  health  risk  is 
significant,  the  Court  stated  as  follows: 

H  is  the  Agency's  responsibility  to 
determine  in  the  first  instance  what  it 
considers  to  be  a  "significant"  risk.  Some 
risks  are  plainly  acceptable  and  others  are 
plainly  unacceptable.  If.  for  example,  the 
odds  are  one  in  a  billion  that  a  person  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water,  the  risk  clearly  could  not 
be  considered  significant.  On  the  other  hand, 
if  the  odds  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are  2% 
l>enzene  will  be  fatal,  a  reasonable  person 
might  well  consider  the  risk  significant  and 
take  appropriate  steps  to  decrease  or 
eliminate  it  [lUD  v.  /IP/ 448  U.S.  at  655). 

Although  the  Court's  example  is  based 
on  a  quantitative  expression  of  the  risk, 
the  Court  indicated  that  the  significant 
risk  determination  required  of  OSHA  is 
not  "a  mathematical  straitjacket."  and 
that  "OSHA  is  not  required  to  support 
the  finding  that  a  significant  risk  exists 
with  anything  approaching  scientific 
certainty."  "A  reviewing  court  [is]  to 
give  OSHA  some  leeway  where  its 
findings  must  be  made  on  the  frontiers 
of  scientific  knowledge  [and] ...  the 
Agency  is  free  to  use  conservative 
assumptions  in  interpreting  the  data 
with  respect  to  carcinogens,  risking 
error  on  the  side  of  overprotection 
rather  than  underprotection"  (448  U.S.  at 
655.  656). 


OSHA  has  followed  these  guidelines 
in  making  a  determination  that  the  risk 
of  material  health  impairment  resulting 
from  occupational  exposure  to  asbestos 
is  significant.  The  epidemiological  and 
toxicological  evidence  and  testimony 
presented  in  the  November  notice  and  in 
Section  IV  (Health  Effects)  of  this 
preamble  clearly  show  that  exposure  to 
asbestos  is  carcinogenic  to  humans  and 
additionally  causes  disabling  fibrotic 
lung  disease.  Lung  cancer  constitutes  the 
greatest  health  risk  to  asbestos  workers; 
in  some  occupational  cohorts,  this 
disease  has  been  responsible  for  more 
than  half  of  the  excess  mortality  from 
asbestos  exposure.  Malignant 
mesotheliomas  of  the  pleura  and 
peritoneum,  which  are  extremely  rare 
among  non-exposed  persons,  have  been 
conclusively  linked  with  asbestos 
exposure.  Some  studies  of  asbestos- 
exposed  workers  have  also  shown 
increases  in  mortality  from 
gastrointestinal  and  other  types  of 
cancer.  It  has  been  known  for  years  that 
exposure  to  asbestos  is  the  only  known 
cause  of  asbestosis.  a  progressive, 
fibrotic  lung  disease  causing  effects 
ranging  from  shortness  of  breath  during 
exertion  to  complete  disability, 
respiratory  and  cardiac  failure,  and 
death.  OSHA's  determination  that  the 
health  risks  from  asbestos  exposure  is 
significant  is  based,  in  part,  on  the 
irreversible  and  ultimately  fatal  nature 
of  these  diseases,  particularly  of  lung 
cancer  and  mesothelioma. 

The  finding  that  a  significant  risk 
exists  is  primarily  supported  by  OSHA's 
quantitative  risk  assessment,  which  is 
based  on  studies  of  asbestos-expoSed 
worker  populations.  OSHA's  risk 
assessment  (discussed  in  Section  V  of 
this  preamble)  estimates  that  64  excess 
cancer  deaths  (including  those  from  lung 
and  gastrointestinal  cancer  and 
mesothelioma)  will  occur  among  1.000 
workers  exposed  at  the  existing 
permissible  exposure  limit  of  2  f/cc  for 
45  years,  a  working  lifetime.  The 
estimates  of  mortality  risk  from 
mesothelioma,  lung  cancer,  and  gastro- 
intestinal cancer  are  16,  44,  and  4  excess 
deaths,  respectively,  per  1,000  workers 
exposed  for  45  years  at  2  f/cc. 

OSHA  also  estimated  the  risk  of  lung 
cancer,  mesothelioma,  and 
gastrointestinal  cancer  for  20-year  and 
1-year  durations  of  exposure  to  asbestos 
at  2  f/cc.  From  this  analysis.  OSHA 
estimates  that  the  risk  from  all  asbestos- 
related  cancers  among  workers  exposed 
from  20  years  to  2  f/cc  is  44  excess 
deaths  per  1.000  workers.  The  estimated 
cancer  risk  from  all  cancers  among 
workers  exposed  to  2  f/cc  for  one  year 
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is  estimated  to  be  3  excess  deaths  per 
1.000  workers. 

Additionally,  OSHA  estimated  the 
risk  (i.e.,  the  predicted  incidence)  of 
asbestosis  morbidity  at  the  existing 
permissible  exposure  level  of  2  f/cc. 
OSHA's  best  estimate  is  based  on  the 
results  of  a  high-quality  study  of  the 
incidence  of  compensable  (certified) 
asbestosis  at  an  asbestos-cement 
factory  (Ex.  84-240).  Based  on 
ciunulative  exposure  data  and  assiuning 
a  linear  model.  OSHA  estimates  that  the 
incidence  of  asbestosis  is  50  cases  per 
1,000  workers  exposed  for  45  years  to  2 
f/cc. 

In  the  April  notice,  OSHA 
characterized  the  basis  for  determining 
that  a  significant  risk  exists  at  the  2  f/cc 
level  as  being  "particularly  strong"  (49 
FR  14120).  This  assessment  was  based 
on  the  reliance  on  occupational 
epiderniological  studies  for  the 
quantitative  risk  assessment,  the  high 
quality  of  the  scientific  data,  the 
consistent  estimates  of  dose-response 
among  the  various  studies  used,  and  the 
appropriateness  of  the  models  and 
methods  employed  in  the  risk 
assessment.  Review  of  the  record 
evidence  submitted  since  publication  of 
the  April  notice  has  served  to  reinforce 
OSHA's  confidence  in  the  data  and 
analysis  underlying  the  determination 
that  a  significant  risk  exists  at  the 
existing  permissible  exposure  level  for 
asbestos. 

Regarding  the  quality  of  the  data, 
several  commenters  stated  that  the 
health  evidence  for  asbestos-related 
disease  is  far  more  convincing,  due  to 
the  quality  and  number  of  human 
studies  available,  than  are  health  effects 
data  for  any  other  hazardous  substance. 
This  point  was  emphasized  at  the 
informal  hearing  by  Dr.  Nicholson  under 
cross-examination  by  Ms.  Seminario  of 
the  AFL-CIO: 

Seminario:  Would  you  say  that  [the  data 
for  asbestos] ...  is  generally  better  and 
more  complete  than .  .  .  [for  other  toxic 
substances]? 

Nicholson:  I  don't  even  think  there's  a 
comparison.  The  data  for  asbestos  are  so 
much  more  extensive  than  those  of  other 
toxic  substances  in  the  workplace.  It's  a  wide 
divergence. 

Seminario: .  .  .  Basically,  you  have 
asbestos  with  a  lot  of  studies  and  a  lot  of 
information,  and  a  great  number  of  workers 
included  as  subjects  in  those  studies  .  .  . 
compared  to  less  complete  data  for  other 
toxic  substances? 

Nicholson:  Yes. 

Seminario: .  .  .  [I]t  really  is  a  much  more 
complete  data  base  for  conducting  risk 
assessment  and  making  estimates  [of  risk] 
than  you  would  have  for  any  other 
substance? 

Nicholson:  Yes,  it  is 


Seminario: .  .  .  (I]n  conducting  risk 
assessments,  in  many  cases,  those  risk 
assessments  will  be  based  not  on 
epidemiologic  studies,  but,  indeed,  on  animal 
studies.  Is  that  correct? 

Nicholson:  Often,  that  may  be  our  only 
recourse,  in  other  studies.  .  .  .(I)f  one 
reviews  the  [International  Agency  for 
Research  on  Cancer  Monographs] 
.  .  .  volumes  1-29  that  have  evaluated 
human  carcinogens,  they  have  only  deemed 
18  agents  or  work  processes  to  have 
sufficient  data  for  which  one  could  .  .  . 
establish  carcinogenicity  [in  humans],  let 
alone  provide  quantitative  risk  assessments 
in  hypothetical  circumstances.  So  our  human 
data  are  very  scanty  for  most  agents  (Tr.  6/19 
pp.  134-135). 

Similarly,  Dr.  Hans  Weill  commented 
that  ".  .  .  we  know  of  no  other 
occupational  disease  for  which  more 
complete  exposure-response  data  are 
available  from  human  population 
studies"  (Ex.  99,  p.  30).  In  its  post- 
hearing  submission,  Organization 
Resources  Counselors.  Inc.  stated  that 
"[ajsbestos  is  a  proven  carcinogen  of 
long  standing.  Volumes  of  scientific 
work  attest  to  the  fact  that  asbestos 
produces  both  limg  cancer  and 
mesothelioma"  (Ex.  127-A.  p.  2).  These 
comments,  and  the  evidence  contained 
in  the  record  on  health  effects  from 
asbestos  exposure  (see  Section  IV) 
reaffirm  OSHA's  belief  that  the  data 
used  in  the  quantitative  risk  assessment 
are  of  unusually  high  quality. 

A  review  of  the  rulemaking  record  has 
also  strengthened  OSHA's  belief  that  it 
used  the  most  appropriate  models  to 
calculate  the  risk.  To  estimate  the  risk 
for  lung  cancer,  OSHA  used  a  linear 
dose-response  model  based  on  evidence 
found  in  several  epidemiologic  studies 
that  examined  lung  cancer  mortality  in 
relation  to  cumulative  asbestos 
exposure  (Exs.  84-43,  84-59,  84-35).  and 
on  the  use  of  a  linear  model  by  several 
other  investigators  (Exs.  85-22.  84-216. 
84-243.  82-2,  84-180.  84-256.  321).  For 
mesothelioma,  OSHA  used  an  absolute 
risk  model,  which  has  been  used  or 
suggested  by  a  number  of  other  authors 
to  estimate  the  risk  of  mesothelioma 
(Exs.  84-252.  84-385.  84-342.  84-87. 132. 
84-138).  In  response  to  record  comments 
submitted  after  publication  of  the  April 
notice,  OSHA  revised  the  individual 
potency  factors  for  lung  cancer  (KJ  and 
mesothelioma  (Kk)  for  some  of  these 
epidemiological  studies  (see  Section  V 
of  this  preamble).  These  adjustments 
had  little  effect  on  the  overall  Kl  of  0.01 
and  Km  of  1 X 10""  originally  proposed  by 
OSHA  for  the  combined  data  sets. 
OSHA  believes  that  this  finding  reflects 
the  reasonableness  of  the  risk  estimates 
for  limg  cancer  and  mesothelioma  set 
forth  in  the  April  notice. 


The  first  element  established  by  the 
Supreme  Court's  Benzene  decision  [lUD 
V.  /IP/ 448  U.S.)  for  determining  the 
significance  of  risk  of  material 
impairment — that  a  significant  risk 
existed  at  the  existing  permissible 
exposure  limit  of  2  f/cc — is  thus  clearly 
and  decisively  established  by  OSHA's 
risk  assessment  and  by  the  insidious 
nature  of  asbestos-related  disease.  In 
making  a  determination  that  this  risk  is 
significant.  OSHA  relies,  in  part,  upon 
the  Supreme  Court's  indication  of  when 
a  reasonable  person  might  consider  a 
risk  significant  and  take  steps  to 
decrease  that  risk.  OSHA  finds,  as 
indicated  by  the  risk  assessment,  that 
the  existing  standard  of  2  f/cc  would 
permit  an  excess  cancer  mortality  risk  of 
64  deaths  per  1.000  employees  and  an 
estimated  asbestosis  incidence  of  50 
cases  per  1,000  employees  exposed  for  a 
working  lifetime;  this  excess  risk  must 
be  considered  significant  and 
unacceptable  using  virtually  any 
reasonable  basis  for  making  such  a 
determination.  OSHA  also  finds  that  the 
excess  risk  of  cancer  mortality  resulting 
from  20  years  of  exposure  to  asbestos 
(44  excess  deaths/1,000  workers)  is  also 
significant.  As  pointed  out  in  the  April 
notice  (49  FR  14120),  the  risk  from 
asbestos  exposure  at  the  2  f/cc  level  has 
also  been  acknowledged  as  being 
unacceptable  by  other  governments 
(Exs.  84-378.  84-379).  The  level  of  risk 
estimated  by  OSHA  at  the  existing 
permissible  exposure  limit  is  also 
comparable  to  the  estimated  risks  for 
other  toxic  substances  that  OSHA  has 
regulated  or  proposed  to  regulate  in  the 
past. 

In  accordance  with  the  second 
element  of  the  Supreme  Court's  Benzene 
decision  on  the  determination  of 
significant  risk.  OSHA  has  determined 
that  reducing  the  permissible  exposure 
limit  for  asbestos  to  0.2  f/cc  is 
reasonably  necessary  to  reduce  the 
cancer  mortahty  risk  from  exposure  to 
asbestos.  OSHA's  risk  assessment 
shows  that  lowering  the  permissible 
exposure  limit  from  2  f/cc  to  0.2  f/cc 
reduces  the  asbestos  related  cancer 
mortality  risk  from  lifetime  exposure 
from  64  deaths  per  1.000  workers  to  6.7 
deaths  per  1.000  workers;  this 
corresponds  to  a  90  percent  reduction  in 
the  risk.  The  asbestos-related  cancer 
risk  is  also  reduced  by  90  percent,  from 
44  deaths  to  4.5  deaths  per  1.000 
employees,  for  a  20-year  exposure 
duration.  It  is  estimated  that  the 
incidence  of  asbestosis  for  workers 
exposed  for  a  working  lifetime  under  the 
new  standard  will  fall  by  90  percent 
from  50  cases  to  5  cases  per  1,000 
employees.  As  these  figiu'es  show. 
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dignificant  risks  of  asbestos-related 
cancer  mortality  and  asbesU>sis 
morbidity  are  not  eliminated  at  tlie 
exposure  level  that  is  pomitted  un<ier 
the  new  standard;  however,  the 
reduction  in  &e  risk  of  asbestos-related 
death  and  disease  brought  about  by 
promulgation  of  the  new  standard  is 
both  significant  and  dramatic. 

The  observation  that  significant  risk  is 
not  eliminated  under  the  new 
permissible  exposure  level  of  0.2  f/cc 
led  some  rulemaking  participants  to  uige 
OSHA  to  promulgate  an  even  lower 
permissible  exposure  limit  For  example, 
in  its  post-hearing  brief,  the  Building  and 
Construction  Trades  Department  of  the 
AFL-aO  agreed  *vith  OSHA's  findings 
on  the  significance  of  risk: 

.  .  .  OSHA't  estiaMtes  point  to  two 
conclunons.  First,  lowering  the  PEL  from  it* 
present  level  will  significantly  reduce  the  risk 
of  mortality  from  luag  cancer,  mesothelioma 
and  gastrointestinal  cancer.  This  is  especially 
evident  at  the  BCTD-recommended  PEL  of 
100,000  fibers  per  cubic  meter  (0.1  f/ccj  where 
61  fewer  deaths  per  1.000  workers  will  occur. 
Second,  while  tinder.  .  .  Jthe  Benzene 
dedston]  it  i«  unnecessary  to  {md  the 
existence  of  a  significant  risk  at  intermediate 
levels  atxjve  the  new  PEL  ....  a  significant 
risk  exists  even  at  this  kiwest  of  potential 
PEL'S.  (Ex.330,  p.  11) 

OSHA  agrees  with  the  BCTD  that  a 
signifiant  risk  of  asbestos  related 
disease  would  exist  even  under  a 
standard  having  a  permissible  exposure 
limit  of  0.1  f/cc.  As  OSHA  explained  in 
the  April  notice  in  the  Summary  and 
Explanation  sections  of  the  preamble  to 
the  final  standards  for  asbestos  for 
General  Industry  and  Construction, 
OSHA's  decision  to  promulgate  a 
permissible  exposure  Kmit  of  0.2  f/cc  is 
not  based  on  a  determination  that 
significant  risk  is  eliminated  at  this 
level.  Given  that  a  significant  risk  of 
harm  persists  even  at  very  low  levels  of 
lifetime  exposure  to  asbestos,  OSHA's 
decision  to  promulgate  a  PEL  of  0.2  f/cc 
is  based  on  a  determination  that  this 
level  is  the  lowest  level  that  can  feasibly 
be  attained  in  operations  in  workplaces 
in  both  general  industry  and 
construction. 

Some  commenters,  such  as 
Organization  Resources  Counselors,  Inc. 
(ORC)  (Ex.  123-A)  and  the  Asbestos 
Information  Association  of  North 
America.  (AlA/NA)  (Ex.  328).  argued 
that  OSHA  overstated  the  risk  of 
disease  from  asbestos  exposure. 
Specifically,  they  objected  to  the 
following: 

•  OSHA's  use  of  past  expoaore  levels,  or 
the  2  f/cc  PEL  coupled  with  the  aMumption  of 
lifetime  exposure  duration,  as  beachmarks 
for  determining  risk,  rather  than  the  lower 


exposure  levels  and  shorter  duratioaa 
typically  found  ia  ioduatry  today. 

•  Failure  to  account  lor  differential  risks 
poaed  by  different  types  of —beatoa  fiber. 

•  Failure  to  distinguish  between  the  caocer 
mortality  risk  for  asbestos-expoaed  workers 
who  smoke  and  those  who  do  aoL 

Regardoig  the  use  of  past  expoatire 
data  or  the  cairent  PEL  of  2  f/cc  to 
estimate  risk  levels,  the  ORC 
commented  as  follows: 

.  .  .  ORC  lecommenda  that  eatioiatet  of 
risk  be  based  on  exposures  .  .  .  that  are 
relevant  to  1984  workplace  conditions.  It  is 
important  to  know  as  accurately  as  poasitile 
what  the  actual  risk  is  at  today's  exposure 
levels,  but  this  ia  not  possible  unless  we 
recognize  the  factors  in  the  risk  equation  that 
have  changed  from  1044  to  1984.  (Ex.  123-A, 
p.  12) 

Similarly,  the  AIA/NA  stated: 

OSHA  further  em  toward  over-prediction 
of  risk  by  assuming,  without  subetantiation, 
that  workers  will  experience  exposures  at  the 
level  of  the  standard  for  up  to  45  years.  In 
fact,  the  record  evidence  indicates  [that] 
exposores  will  average  significantly  below 
any  standard.  ...  As  would  be  predicted 
from  accepted  technological  feasibility  and 
industrial  hygiene  practice  control,  average 
workplace  exposures  to  ast>e8tos  have  been 
found  to  be  one-foorth  or  less  of  a  given 
standard  (ttased  on  OSHA  field  monitoring 
results).  .  .  .  More  detailed  data  from  the 
United  Kiodom  confirm  that  under  its  former 
2  f/cc  standard,  average  exposures  in  all  but 
textile  manufacturing  were  but  one-tenth  the 
PEL,  and  in  textile  generation — the  most 
difficult  to  control — exposures  averaged  one- 
fourth  the  standard.  (Ex.  326,  pp.  ZZ-23) 

ORC  and  AIA/NA  also  objected  to  the 
use  of  a  45-year  exposiire  duration  for 
estimating  risks.  ORC  commented  that 
"(tjhe  majority  of  1984  exposure  are 
intermittent,  and  4-5  days  per  month 
would  be  on  the  high  side  for  an 
industry-wide  average"  (Ex.  123-A,  p. 
14).  The  AIA/NA  argued  as  follows: 

OSHA's  significant  risk  findings  are  also 
predicated  on  an  aaeumed  45-year  lifetime 
exposure.  Although  45-year  exposures  are 
theoretically  possible,  the  evidence  in  the 
record  demonstrates  that  only  a  very  small 
minority  of  workers  will  be  exposed  that 
long.  The  vast  majority  of  asbestos-exposed 
workers  will  e)q>erienoe  fewer  then  10  years 
Jof]  exposure.  As  Dr.  Nicholson  notes  at  the 
hearing,  approximately  half  of  all  workers 
leave  an  industry  within  six  mouths,  and  the 
remaining  half  work  in  a  given  industry 
between  eight  and  twelve  years.  (Ex.  328,  p. 
1-24) 

The  AIA/NA  conduded  diat  the  actual 
risk  to  workers  exposed  to  asbestos  is 
approximately  one-sixteenth  that 
predicted  by  OSHA,  because  ".  .  . 
average  exposures  over  and  average 
working  life  will  be  for  one-fourth  the 
time  at  one-fourth  the  level  of  OSHA's 
lifetime  exposure  predictions"  (Ex.  328. 
p.  1-25).  For  this  reason,  the  AIA/NA 


claimed  that  significant  risk  would  be 
eliminated  at  a  new  PEL  of  0,5  f/cc. 

OSHA  agree*  that  the  record 
indicates  that  the  actoal  exposure 
conditions  and  empktyment  patterns  of 
many  workers  today  do  not  conform  to 
the  exposure  and  duration 
characteristics  underlying  the  lifetime 
exposure  aaaoinptian  aaed  in  dte 
Agency's  risk  aBseaaraent.  However, 
when  determining  whether  a  hazardous 
substances  poses  a  significant  risk  and 
that  redoctioo  of  a  PEL  is  warranted, 
OSHA  most  ctHisider  what  degree  of 
risk  would  be  permitted  by  the  existing 
standard,  even  though  many  workers 
may  in  fact  be  at  lesser  risk  because 
their  employers  have  chosen  to  reduce 
their  exposures  to  levels  below  those 
required  by  that  standard.  It  is  for  this 
reason  that  OSHA  bases  its 
determinations  of  significant  risk  on 
exposure  to  a  PEL  and  not  on  reported 
exposure  conditions.  However,  it  should 
be  noted  that  OSHA  does  analyze 
current  exposure  conditions  in 
workplaces  when  assessing  the 
potential  benefits  of  new  regulations,  as 
required  by  Executive  Order  12091.  For 
example,  in  this  rulemaking,  OSHA  has 
quantified  the  benefits  of  the  new 
standard,  taking  into  aocoimt  current 
occupational  exposure  conditions  (see 
Section  VII). 

The  use  of  the  lifetime  exposure  (45- 
year)  assumption  has  also  been 
standard  in  determining  significant  risk 
in  previous  OSHA  rulemaldngs.  OSHA 
has  several  reasons  for  using  a  lifetime 
exposure  assumption.  First,  the  use  of  a 
45-year  lifetime  exposure  duration  is 
based  on  guidance  given  in  the  OSH 
Act.  As  specified  in  Section  6(b)(5): 
"The  Secretary  in  promulgating 
standards  dealing  with  toxic  materials 
or  harmful  physical  agents  under  this 
subsection,  shall  set  the  standard  which 
most  adequately  assures  to  the  extent 
feasible,  on  the  basis  of  the  best 
available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health 
of  functional  capacity  even  if  such 
employee  has  regular  exposure  to  the 
hazard  dealt  with  by  such  standard  for 
the  period  of  his  working  life' 
(emphasis  added).  OSHA  believes  that 
it  is  reasonable  to  assume  that  a  person 
begins  work  at  age  20  and  continues 
until  the  age  of  85,  a  4&-year  span  of 
employment  Under  Section  6(b)(5)  of 
the  Act.  OSHA  is  compelled  to 
promulgate  standards  that  eiuure  that 
employees,  even  those  exposed  to  the 
hazardous  agent  for  their  entire  working 
lifetime,  are  at  the  lowest  risk  that  can 
feasibly  be  attained.  Therefore.  OSHA's 
determinations  of  significant  risk  must 
take  into  account  the  fact  that  many 


workers  may  be  exposed  throughout 
their  entire  working  lives,  and  reflects 
the  view  that  OSHA  is  regulating 
workplace  conditions  and  not  specific 
employees. 

A  second  reason  for  using  an 
assumption  of  lifetime  exposure  is  that 
this  method  permits  comparison  of  the 
risks  from  asbestos  exposure  to  the  risks 
posed  by  other  substances  that  OSHA 
has  regulated  or  proposes  to  regulate. 
Such  comparisons  are  useful  to  the 
Agency  in  ensuring  that  a  consistent 
policy  underlies  OSHA's  determinations 
of  significant  risk.  Because  the  Agency 
has  determined  significance  of  risk  in 
previous  rulemakings  based  on  the 
lifetime  exposure  assumption,  the  use  of 
shorter  exposure  duration  for 
calculating  the  risk  of  asbestos-induced 
disease  would  preclude  the  Agency  from 
making  such  con.parisons.  As  stated  in 
the  April  noUce  (49  FR  14120).  the 
Agency  has  determined  that  exposure  to 
asbestos  results  in  an  excess  disease 
risk  that  is  many  times  that  found  for 
other  hazardous  agents  that  have  been 
regulated  by  OSHA. 

OSHA  also  believes  that  the  argtmient 
made  by  the  AIA/NA,  that  use  of  an 
assimiption  involving  a  shorter  exposure 
duration  would  result  in  a  reduction  in 
risk,  is  invalid.  OSHA's  risk  assessment 
shows  that  the  total  asbestos-related 
cancer  risk  is  not  linearly  related  to 
duration  of  exposure,  and  that  risk  is  not 
reduced  proportionally  when  the 
exposure  durations  used  are  reduced. 
The  reasons  for  this  effect  are  twofold: 
First,  as  the  population  of  asbestos- 
exposed  workers  ages,  the  proportion  of 
this  population  dying  form  asbestos 
decreases  because  many  of  these 
individuals  die  from  other  diseases  that 
are  related  to  aging.  Second,  the 
relationship  between  exposure  duration 
and  the  risk  of  dying  of  mesothelioma  is 
not  linear.  Both  of  these  elements 
contribute  to  the  non-linearity  of  the 
relationship  between  exposure  duration 
and  the  risk  of  incurring  asbestos- 
related  cancer.  The  non-linearity  of  the 
relationship  between  risk  and  duration 
is  illustrated  by  comparing  the  total 
asbestos-related  cancer  risk  for  a  45- 
year  expostire  duration  with  that  for  a 
20-year  exposure  duration.  Although 
there  is  a  56  percent  reduction  in 
exposure  duration,  there  is  only  a  31 
percent  reduction  in  total  asbestos- 
related  cancer  risk  [trom  64  to  44  deaths 
per  1,000  employees).  Accordingly, 
assuming  that  employees  are  exposed  to 
asbestos  for  shorter  durations  because 
of  employee  ttuTiover  would  actually 
increase  the  absolute  risk  among  the 
larger  niunber  of  workers  exposed  for 
less  than  their  working  lifetimes, 


compared  with  the  risk  predicted  for  a 
constant  number  of  workers  exposed  for 
a  working  lifetime.  Such  an  increase  in 
absolute  risk  is  a  result  both  of  the 
larger  number  of  workers  exposed  to 
asbestos  for  some  period  of  time  if 
turnover  is  taken  into  account  and  the 
non-linearity  of  the  relationship 
between  exposure  duration  and 
asbestos-related  cancer  risk.  This  is 
illustrated  in  a  technical  report  (Ex.  84- 
405)  submitted  to  the  record  by  OSHA 
showing  that  calculating  risks  taking 
employee  turnover  and  less-than- 
lifetime  exposure  into  consideration 
results  in  a  larger  number  of  predicted 
asbestos-related  cancer  deaths  than 
would  be  predicted  using  a  model  that 
assumes  a  lifetime  exposure  duration 
and  no  employee  tiunover.  Therefore, 
OSHA  finds  that  use  of  the  lifetime 
exposure  assumption  does  not  result  in 
an  overstatement  of  the  risk  of  mortality 
from  asbestos-related  cancers. 

This  concept  is  particularly  relevant 
to  the  construction  industry,  which  is 
characterized  by  higher  employee 
turnover  as  compared  to  manufacturing 
industries.  One  commenter,  the 
Associated  General  Contractors  of 
America  (AGC)  argued  that  OSHA's  risk 
estimates  do  not  apply  to  the 
construction  industry  because  of  the 
imique  exposure  patterns  characteristic 
of  that  industry: 

Many  of  the  studies  on  the  dangers  of 
asbestos  have  only  limited  implications  for 
the  construction  industry.  Forty-five  years  of 
exposure  to  2  f/cc  of  airborne  asbestos  may 
cause  sixty-four  excess  cancer  deaths  per 
one-thousand  workers,  but  few  if  any 
construction  employees  will  ever  experience 
such  exposure.  Very  few  employees  will 
remain  in  the  industry  for  forty-five  years. 
Very  few  will  even  experience  more  than  low 
level,  intermittent  exposure  to  asbestos.  (Ex. 
84-457.  p.  1) 

OSHA  recognizes  that  many 
construction  employees  are  exposed  on 
a  less  frequent  basis  than  employees  in 
general  industry.  However,  OSHA 
disagrees  with  AGC's  contention  that 
the  health  evidence  for  asbestos  has 
"limited  applications"  for  construction 
employees.  First,  there  are  construction 
employees,  particularly  those  employed 
by  asbestos  abatement  and  demolition 
contractors,  who  have  regular  exposures 
to  asbestos.  Second,  as  discussed  above, 
OSHA's  determination  of  the 
significance  of  risk  must  be  based  on  the 
risks  that  would  be  permitted  by  a 
standard,  and  not  the  actual  risk  of 
employees  who  are  exposed  at  a  level 
below  that  standard.  OSHA  has  no 
basis  for  believing  that  risks  posed  by 
exposiue  to  asbestos  at  the  current  PEL 
of  2  f/cc  in  construction  would  be  any 


different  than  the  risks  to  employees 
exposed  to  2  f/cc  in  general  industry. 

Another  issue  raised  by  the  AIA/NA 
involved  the  effect  of  fiber  type  on 
OSHA's  risk  estimate  for  asbestos- 
related  cancer.  By  not  accounting  for  the 
different  carcinogenic  potencies  of  the 
various  fiber  types,  the  AIA/NA 
maintained  that  the  ".  .  .  predicted  risk 
from  mesothelioma  is  likely  to  be 
substantially  over-estimated"  (Ex.  328, 
p.  1-17).  The  AIA/NA  went  on  to  state: 

.  .  .  OSHA's  sole  reliance  on  four  studies 
where  exposures  were  mixed,  and  were  a 
large  number  of  mesotheliomas  were  found, 
biases  its  risk  assessment  to  the  high  side 
.  .  .  Had  OSHA  relied  on  a  more 
representative  set  of  studies  showing  the 
highest  potencies,  their  mesothelioma  risk 
estimate  would  have  been  reduced  by  a  least 
half  (Ex.  328.  p.  1-19) 

OSHA  discusses  the  health  evidence  for 
different  fiber  types  in  Section  IV  of  this 
preamble.  In  that  section,  OSHA 
concluded  that,  although 
epidemiological  studies  indicate  that 
exposure  to  amphiboles  is  associated 
with  a  greater  mesothelioma  risk  than  is 
exposure  to  chrysotile,  animal  studies 
show  the  opposite  effect.  Several 
rulemaking  participants  suggested  a 
variety  of  reasons  for  this  discrepancy. 
OSHA  agrees  with  Dr.  Davis  (Tr.  7/10,  p. 
65)  that,  on  a  fiber-by-fiber  basis,  there 
are  no  data  to  show  conclusively  that 
amphibole  fibers  are  more  potent  than 
chrysotile  fibers.  For  this  reason,  OSHA 
did  not  distinguish  among  fiber  types 
when  conducting  the  Agency's  risk 
assessment.  Furthermore,  no  evidence 
was  submitted  to  the  record  to  indicate 
that  such  a  fiber-type  differential  exists 
for  lung  cancer  risk,  which  constitutes 
the  largest  component  of  the  total 
cancer  mortality  risk  predicted  by 
OSHA's  risk  assessment.  Moreover, 
even  if  OSHA  agreed  with  the  AIA/NA 
and  used  an  estimate  of  mesothelioma 
risk  that  was  reduced  by  50  percent,  the 
risk  of  dying  of  asbestos-related  cancer 
continues  to  be  significant  even  at  the 
new  PEL  of  0.2  f/cc:  reducing  the 
mesothelioma  risk  by  half  results  in  an 
excess  of  5.3  asbestos-related  cancer 
deaths  per  1,000  employees,  a  figuire 
more  than  5  times  the  Supreme  Court's 
guidelines  for  significant  risk.  Therefore, 
OSHA  does  not  agree  with  that  its  risk 
estimates  are  significantly  overstated 
because  they  do  not  differentiate  among 
fibers  of  different  types. 

A  controversial  issue  raised  during 
the  rulemaking  was  whether  the 
combined  impact  of  smoking  and 
asbestos  exposure  on  the  incidence  of 
asbestos-related  disease  should  lead 
OSHA  to  promulgate  regulations 
prohibiting  smoking  in  workplaces  in 
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lieu  of  estabiishiog  a  k>wer  PEL  far 

asbestos.  The  epideiaiological  evidence 
presented  in  Section  IV  (Health  Effects) 
of  this  preamble  does  indicate  that  tiie 
combined  effect  of  asbestos  exposure 
and  smoking  on  luag  cancer  hskc  is 
greater  than  the  sum  of  the  individual 
lung  cancer  risks  for  these  two  hazards. 
The  evidence  for  the  effect  of  smoking 
and  asbestos  exposure  on  the  incidence 
of  asbestosis  is  equivocal,  and  there  is 
no  known  relationship  between  smoking 
and  mesothelioma  risk.  Based  on  this 
evidence,  the  AIA/NA  argued  that: 

By  failing  to  take  the  smoking  factor  into 
account,  the  OSHA  riak  assessment 
attributes  a  substantial  portion  of  the  risk, 
which  is  solely  a  matter  of  personal  habit,  to 
workplace  expoaore  .  .  .  .  Section  5(b)  of  the 
OSHA  Act  requires  each  worker  to  comply 
with  standards  that  apply  'to  his  own 
actions,"  indicating  that  Congress  intended  to 
regulate  employee  conduct  at  least  where  the 
employer  cannot  control  it .  .  .     (B)y  failing 
to  separate  out  the  sutjstantial  portion  of  the 
lung  cancer  risk  due  to  smoking.  OSHA  has 
again  overestimated  the  risks  of  exposure  to 
asbestos.  Given  that  smokers  are  easily 
identifiable  and  that  successful  programs  can 
be  instituted  to  eliminate  or  substantially 
reduce  smoking  among  asbestos  workers  .  .  . 
the  risk  Assessment  fails  to  provide  the 
necessary  scientific  basis  for  assessing  risk 
reduction  measures  through  a  revised 
standards.  (Ex.  32a  p.  1-28) 

OSHA  believes  that  the  AIA/NA's 
belief  that  the  Agency's  risk  assessment 
does  not  account  for  the  portion  of  lung 
cancer  risk  caused  by  smoking  is  not 
accurate.  OSHA's  risk  assessment  for 
lung  cancer  is  based  on  studies  that 
measured  the  relative  risk  of  lung 
cancer  among  asbestos-exposed 
populations,  and  not  the  absolute  risk. 
In  other  words,  all  of  the  studies  on 
which  the  Agency's  risk  assessment  is 
based  measured  the  increase  in  risk 
among  asbestos-exposed  woricers  over 
and  above  that  experienced  by  the 
general  population,  which  includes 
smokers.  In  some  of  these  studies. 
smoking  was  a  confounding  factor  that 
was  controlled  for.  It  is  unlikely  that 
most  of  the  excess  lung  cancer  deaths 
found  among  asbestos-exposed  cohorts 
are  attributable  solely  to  smoking,  as 
evidenced  by  the  failure  of  these  studies 
to  observe  significant  excesses  of  other 
smoking-related  diseases,  such  as 
bladder  cancer  and  heart  disease. 
Therefore.  OSHA  finds  that  the  lung 
cancer  risk  estimates  predicted  by  the 
quantitative  risk  assessment  cannot  be 
principally  attributed  to  smoking. 

This  view  is  also  held  by  Dr.  Weill, 
whose  written  testimony  states  that 
"while  it  is  clear  that  the  extent  and 
prevalence  of  smoking  in  a  study 
population,  its  various  exposure  groups, 
and  the  comparison  or  control  group. 


can  have  an  extremely  important  effect 
on  lung  cancer  exposure-response 
curves,  there  is  insufficient  information 
available  to  allow  smoking  to  be  used  in 
quantitative  risk  assessment  for 
asbestos-related  long  cancer"  (Ex.  99.  p. 
28).  Moreover,  OSHA's  estimate  of  the 
risk  of  mesothelioma  mortality,  which  is 
not  confounded  by  smoking,  is 
significant  in  itself  (1.64  deaths  per  1,000 
workers)  for  lifetime  exposure  at  the 
newPELof0.2f/cc. 

Methodological  considerations  aside. 
OSHA  find  it  inappropriate,  from  a 
public  health  viewpoint,  to  determine 
the  significance  of  occupational  risk  for 
different  populations  of  workers  who 
may  have  different  sensitivities  and 
different  lifestyles  on  the  basis  of  forces 
that  act  outside  of  the  workplace. 
Section  6(b)(5)  of  the  Act  makes  it  clear 
that  OSHA  is  to  promulgate  standards 
that  ensure  that  ".  .  .  no  employee  will 
suffer  material  impairment  of  health  or 
functional  capacity  .  .  ."  as  a  result  of 
exposure  to  occupational  hazards. 
Although  it  is  true  that  smoking  is 
associated  with  a  considerable  risk  of 
lung  cancer  mortality,  exposure  to 
asbestos  substaotiaUy  increases  that 
risk  among  workers  who  smoke.  OSHA 
has  consistently  maintained  that 
reducing  the  permissible  exposure  limit 
is  the  approach  that  "most  adequately 
assures"  that  employees  will  not  suffer 
material  impairment  of  health  as  a  result 
of  occupational  exposure  to  toxic 
substances.  OSHA  is  continuing  this 
policy  by  choosing  not  to  attempt  to 
make  a  distinction  among  exposed 
worker  populations  who  may  have 
different  lifestyles.  OSHA's  authority  to 
regulate  workplace  hazards  and  to 
reduce  their  associated  risks,  even  in 
cases  where  exposure  to  the  hazard  may 
also  occtu'  outside  the  workplace,  was 
recently  reaffirmed  by  the  U.S.  Court  of 
Appeals  for  the  Fourth  Circuit  in  its 
decisicHi  upholding  OSHA's  Hearing 
Conservation  Amendment  [Forging 
Industry  Association  v.  Secretary  of 
Labor): 

[The  Forging  bidustry  Association]  .  . 
constructs  its  first  argument  that  because 
hearing  loss  may  be  sustained  as  a  result  of 
activiUes  which  take  place  outside  the 
workplace  .  .  .  OSHA  acted  beyond  iU 
statutory  authority  by  regulating  non- 
occupational conditions  or  causes. .  .  .  [T)he 
[Hearing  Conservation]  amendment  does 
nothing  more  than  ensure  that  a  hearing- 
endangered  worker  is  provided  with 
protection  in  the  workplace  (emphasis  in 
original]  in  order  to  decrease  the  risk  of  a 
hearing  impairment  Having  identified 
employee  susceptibilily  to  noise,  '(tjhe  Act 
does  not  wait  for  an  employee  .  .  .  [to] 
become  injured,  authorizes  the  promulgation 
of  health  and  safety  standards  ...  in  the 
hope  that  these  will  act  to  prevent .  .  . 


injuries  from  ever  occurring."  Whirlpool  Corp. 
V.  Marshall.  445  VS.  1, 12  (1980).  .  .  . 

[That  hearing  loss  sostained  outside  the 
workplace  may  aggravate  that  Histaiiied 
within  the  workplace] ...  is  scant  fCMon  to 
characterize  the  primary  risk  factor  as  non- 
occupational. Breathing  automobile  exhaust 
and  general  air  pollution,  for  example,  is 
damaging  to  the  lungs,  whether  [the  lungs 
are]  healthy  or  not.  The  presence  of 
unhealthy  lungs  in  the  workplace,  however, 
hardly  justifies  failure  to  regulate  noxious 
workplace  fumes.  Nor  would  there  t>e  logic  to 
characterizing  regulation  of  the  fume*  as  non- 
occupational because  the  condition  inflicted 
is  aggravated  by  outside  irritants  (IFA  v. 
Secretary,  p.  9. 13). 

Therefore.  OSHA  is  well  within  its 
statutory  authority  when  it  regulates 
asbestos  as  a  workplace  carcinogen  and 
applies  the  revised  asbestos  standard  to 
all  exposed  employees,  despite  the 
presence  of  non-occupational  factors, 
such  as  smoking,  that  serve  to 
compound  the  risk  of  some  workers. 
OSHA  believes  that,  by  promulgating 
this  revised  standard,  it  is  carrying  out 
its  Congressional  mandate  to  reduce 
serious  occupational  risks,  to  the  extent 
feasible,  for  all  American  workers 
exposed  to  asbestos. 

Vn.  Final  Economic  Impact  and 
Regulatory  Flexibility  Analysis 

This  analysis  has  been  performed  in 
accordance  with  the  requirements  of 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq).  The  following 
paragraphs  summarize  the  economic 
and  other  impacts  of  the  final  rule  on 
those  industries  most  likely  to  be 
affected. 


Industries  Affected 

The  industries  affected  by  the  final 
standard  include  primary 
manufacturing,  secondary 
manufacturing,  automotive  brake  and 
clutch  repair,  shipbuilding  and  ship 
repair,  and  construction. 

Primary  Manufacturing 

Several  industrial  processes  are  used 
by  primary  manufacturers  to  create 
these  diverse  product  lines,  and  many 
potential  soiux:es  of  airborne  asbestos 
fibers  can  be  identified  throughout  each 
process.  Two  particular  operations  that 
are  common  to  all  processes  and  that 
have  a  high  potential  for  generating 
airborne  asbestos  fiber  are  fiber 
introduction  and  product  finishing. 

The  fiber  introduction  stage  includes 
operations  that  are  necessary  for 
preparing  the  asbestos  fiber  for 
subsequent  mixing  or  blending.  Broken 
bags  and  spills  in  the  fiber  receiving  and 
storage  areas  accoimt  for  the  release  of 


airborne  fibers  during  this  operation.  (It 
should  be  noted,  however,  that  such 
exposures  may  be  reduced  through 
modem  packing  methods.)  Fibers  may 
also  become  airborne  when  compacted 
asbestos  fiber  is  removed  from  the 
supplier's  sealed  containers  prior  to 
mixing.  Depending  on  the  product  line, 
the  compacted  fiber  may  be  "willowed" 
or  "fluffed"  to  facilitate  mixing. 
Asbestos  fiber  may  become  airborne 
due  to  leakage  or  spillage  during  mixing, 
mixer  unloading,  or  processing 
operations.  In  a  dry-mix  process,  fibrous 
asbestos  may  become  airborne  as  the 
batch  is  weighed  and  additional 
materials  are  added.  Once  the  fiber  has 
been  wetted  with  water  or  other 
substances,  encapsulated,  or  bonded 
with  other  materials,  fiber  release  is 
significantly  reduced. 

In  product  finishing  operations, 
asbestos  fibers  become  airborne  when 
they  are  torn  loose  from  the  parent 
product  as  it  is  cut,  sawed,  drilled, 
texturized.  shaped,  or  otherwise 
modified  to  form  a  finished  product. 
Occupational  exposures  may  also  occur 
after  the  finishing  operation  or  in  the 


handling  and  disposing  of  asbestos- 
containing  wastes.  The  number  of  plants 
and  the  number  of  potentially  exposed 
workers  are  presented  in  Table  7. 

Secondary  Manufacturing 

Secondary  fabricators  are  defined  as 
establishments  that  receive  products 
from  primary  manufacturers  and  further 
process  or  fabricate  these  products  to 
produce  other  intermediate  or  finished 
products.  Primary  asbestos  products 
that  undergo  significant  secondary 
processing  include  fiat  asbestos-cement 
(A/C)  sheet,  friction  products,  gaskets 
and  packings,  plastics,  and  textiles. 
Secondary  processing  involves  sawing, 
pressing,  slitting  or  drilling  of  asbestos- 
containing  materials  and.  hence, 
produces  some  relatively  high  exposure 
levels.  The  number  of  plants  and 
workers  are  presented  in  Table  8. 

Service  Industries  and  Construction 

In  the  service  sectors  two  industries 
are  affected:  (1)  Automotive  brake  and 
clutch  repair  and  (2)  shipbuilding  repair. 
The  number  of  sites  and  the  number  of 
potentially  exposed  workers  in  these 
sectors  are  shown  in  Table  9. 


Table  7.— Annual  Production  and  Estimated  Number  Of  Establishments,  Workers 
Exposed,  and  Exposure  Levels  for  Primary  Manufacturers  of  Asbestos  Products 


PnxJuct  ime 


A/C 

A/C 

Friction 

Texlilet..- 

FloonoQ... 

Gaskets... 

Packings.. 

Paper 

Coatings.. 
Plasties... 


TaM.. 


Annual  production 


258  fl60  tons 

604.310  squares 
200.000.000 
4.730  lona...... 

750  (10')  tt'.... 

aes  (10*)  n».. 

51.4  tons 

72,324  tons 

177  (10') 
S,40aMnii. 


Estimeted 

numtier  o) 

workers 

exposed 


512 
209 

5.104 
413 
27S 
214 
101 
387 

1.327 
324 


8M1 


Esanwlad 
nucnter  ol 


menls 


5 

6 

51 

3 

3 

•It 

MB 

22 

78 

4 


191 


Esdmalad 
S.how 

TWA 


(fcc) 


aoi-1.21 

N/O-2.4 

N/O-7.9 

N/O-a.79 

N/D-0.3 

003-208 

003-^06 

N/D-1.42 

N/O-3.3 

N/O-111 


\  make  both  gaskets  and  packings. 


'  The  same  plants  mat 
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Hewing;  and  ICF  Inc.,  Aebeetos  FVoduOs  and 


Table  8.— Estimated  Number  of  Plants, 
Workers  Exposed,  and  Exposure  Levels 
for  Secondary  Fabrk>tors  of  asbes- 
tos Products 
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Esamatad 

number  ol 

eaiabMv 

marts 

Esamatad 
number  o* 

•MVkars 
aiiposarl 

EiUwalad 

S-lioiir 

TWA 

aivoam 

Gasketa/pacMngi 

Automotive 
ramanuiackainf — 

PiastirB              

aso 
i«i 

40 
29 
St 

9.972 

4.7S0 

2.460 

1.504 

345 

172 

N/O-0.77 

N/O-18 
N/D-a2t 

Fnctnn  matanals 

A/Catiset 

Tavllas 

N/0-a7S 

N/O-3.2 

N/0-1.« 

Tow 

sit 

tt,1t9 

N/D-=Nor>.JsliCltla 


Sourcaa:  RTI  1984  Survey  Dale  [Ext**  84-4731:  08MA 
MIS  Files;  OSMA  Heanng;  and  CF  Inc..  Aabeewa  PiOduda 
and  Their  Substitutes.  Appendix  C.  December  1983 

Table  9.— Estimated  Number  of  Establish- 
•  ments.  Workers  Exposed  and  asbestos 

Exposure  Levels  in  SEpfvKix  and  Repair 

Industries 


Sector 

Nurnbarol 

establWv 
merts 

Nunbarol 
iwrkers 
ei4>oaad 

fr^iOwTMM 
exposure 

lwela(t/cO> 

AuiomoMM  Into 

andcMdi 

rapair — 

SNpMUngand 

206.188 
400 

526.998 
18.000 

N/D-0.»4 
>  N/D-1.42 

TtiM 

206.508 

941J08 

'  These  data  do  not  mchida  nudoar  np-out  xirters  wei 
mettxxis  are  not  pertnmed.  The  8-hour  TWA  exposure* 
during  nuclear  np-out  range  Iram  0.2  f/cc  to   7.2  l/cc 

N/D= NoPKletectaoie 

Source:  U  S  Department  ol  Lalor,  OSHA,  Omcs  0«  Regu- 
latory Analyvs  based  on  RTI  1984  Survey  Dais  Ptvaae  1 
Report,  Regulatory  Analysis  ol  the  Proposed  Standard  on 
Asbestoe  CExti**  No  84-473):  Manaoement  Niiaimation 
Systems  (MIS)  FIss;  OSHA  Heanng;  ICF  Inc..  AabMtos 
Productt  and  Their  Subsaiutes,  Appendix  C.  DecaiBbar  1983. 

Asbestos  exposures  in  the 
construction  industry  occur  during 
various  activities  (see  Table  10).  For 
example,  such  exposures  occur  when 
installing  A/C  pipe  and  sheet  finishing 
drywall.  sanding  vinyl-asbestos  floor 
tiles,  installing  build-up  roofing, 
removing  old  insulation,  removing  or 
repairing  drywall.  demolishing  buildings 
containing  asbestos  products,  and 
removing  old  built-up  roofing.  Workers 
involved  in  the  maintenance  and  repair 
of  pipes,  boilers,  or  furnaces  in  a  wide 
variety  of  buildings  are  also  exposed  to 
asbestos. 

Availability  of  Substitutes 

The  extensive  tort  Utigation  in  the 
area  of  occupational  exposure  to 
asbestos  and  the  awareness  of  the 
health  effects  associated  with  asbestos 
exposure  have  provided  a  strong 
incentive  for  producers  and  users  of 
asbestos  products  to  utilize  substitutes. 
For  example,  approximately  50-75 
percent  of  producers  of  phenolic 
molding  compounds  have  substituted 
other  materials  such  as  clay  or 
fiberglass  for  asbestos.  Similar  success 
has  been  achieved  in  the  production  of 
floor  tile,  where  non-asbestos  fibers  and 
petrochemicals  are  being  used,  and  in 
friction  materials.  Fiberglass  has  been 
used  successfully  as  a  substitute  for 
asbestos  fiber  in  many  products.  Roofing 
felts,  pipeline  felts,  and  asphalt  coatings 
have  all  been  produced  using  fiberglass 
in  place  of  asbestos  fibers. 

In  the  past,  the  price  of  substitute 
materials  has  been  much  higher  than  the 
price  of  asbestos.  The  "full  price"  of 
using  asbestos,  which  includes  the 
potential  cost  of  control  methods,  tort 
litigation,  etc..  however,  has  increased 
significantly  in  recent  years. 
Consequently,  the  difference  between 
the  cost  of  using  asbestos  and  the  cost 
of  using  other  substitute  materials  has 
diminished  greatly  and  in  many 
instances  has  disappeared  entirely. 

Table  iO.— Estimated  Number  of  Workers 
Exposed  and  Asbestos  Exposure  Levels 

IN  the  CONSTRUCnON  INDUSTRY 


Sector 


New  construction.. 

Abatement — 

Domoktion- 


Genaral  bUWng  renovatiori. 


29.320 

81.388 

24.466 

133.700 


Means- 
hour  TWA 


(t/od 


0.13 
1.85 

asi 

2-8 


22652 
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Table  10.— Estimated  Number  of  Wobkers 
Exposed  ano  Asbestos  Exposure  Levels 
IN  the  CONSTRtxmoN  INDUSTRY— Contin- 
ued 


SourcM:  RTl  [ExMA  473];  ButdKig  Owners  Survey  (Ex. 
84-474);  Consad  Ptase  1  Baporl  (Ex.  84-474);  and  1982 
Canau*  ol  ConMudion. 


Technological  Feasibility 
Introduction 

This  analysis  determines  the  extent  to 
which  it  is  currently  feasible  to  reach  a 
permissible  exposure  limit  (PEL)  of  0.2 
fibers  per  cubic  centimeter  during 
affected  work  operations  without  the 
use  of  respirators.  The  information  in 
the  public  record  provides  the  basis  for 
OSHA's  determination  that  a  PEL  of  0.2 
f/cc  for  an  8  hour  time-weighed  average 
(TWA)  can  be  achieved,  with  a  few 
exceptions,  across  the  asbestos- 
products  manufacturing  industry. 
Exposure  data  indicate  that  some  of  the 
plants  in  this  industry  have  combined 
engineering  controls  and  prudent  work 
practices  to  reach  exposure  levels  below 
0.2  f/cc.  OSHA  recognizes  that  some 
data  show  the  current  difficulties  of 
reaching  a  0.2  f/cc  TWA,  but  OSHA 
believes  compliance  with  the  new  PEL 
will  become  increasingly  feasible  in 
these  operations.  In  the  construction 
industry,  the  data  show  the  capability  of 
meeting  the  PEL  in  most  operations  by 
the  conscientious  application  of 
engineering  and  work  practice  controls. 

Based  on  this  analysis,  OSHA  has 
determined  that  compliance  with  the  0.2 
f/cc  PEL  is  feasible  in  most  industries 
most  of  the  time  through  the  use  of  wet 
methods,  engineering  controls,  and  good 
housekeeping  practices.  There  are  some 
operations,  however,  for  which 
compliance  through  the  use  of 
engineering  controls  and  work  practices 
alone  does  not  appear  feasible  at  this 
lime.  These  situations  are  usually  due  to 
the  inability  of  the  operation  to  use  wet 
methods  (e.g.,  textiles,  nuclear  rip-out. 
building  repair,  etc.),  and  the  volume  of 
dust  generated  (e.g.,  cutting  operations 
for  A/C  pipe  and  sanding  A/C  sheet). 
During  these  operations,  therefore, 
respiratory  protection  must  also  be  used 
unt^  employers  apply  current 
technology  more  effectively  or  apply 
new  technology  to  the  control  of 
asbestos  dust. 


General  Considerations 

As  stated  above,  OSHA  based  its 
conclusion  about  the  technological 
feasibility  of  the  0.2  f/cc  level  on  the 
record  evidence  and  data  summarized 
later  in  this  section.  The  following 
discussion  sets  out  the  legal  and  policy 
framework  for  making  these 
determinations. 

Section  6(b)(5)  of  the  Occupational 
Safety  and  Health  (OSH)  Act  provides 
that  OSHA  may  promulgate  standards 
to  the  extent  that  they  are  economically 
and  technologically  feasible.  In  meeting 
its  statutory  mandatte  to  set  "feasible" 
standards,  OSHA  is  guided  by  judicial 
review  of  14  years  of  Agency  standards 
setting. 

According  to  the  Supreme  Court, 
requirements  may  be  imposed  up  to  the 
limits  of  what  is  "technologically 
achievable."  [American  Textile  Mfgs. 
Institute  et  ah,  452  U.S..  fii.  34, 1981 
OSHA  sec.  25.457.]  Accordingly.  OSHA 
may  promulgate  standards  which  can  be 
met  most  of  the  time  by  the 
technologically  advanced  plants  in  an 
industry.  [See  e.g.^merican  Iron  and 
Steel  InsL  vs.  OSHA  ,577  F.  2d  825,  932- 
35  (3d  Cir.  1978).]  [Ibid.  5717  F.  2d  at 
835.]  Current  exposure  levels  in  such 
technologically  advanced  plants  may 
meet  the  PEL  only  one  some  measured 
days,  yet  that  level  may  be  considered 
feasible  [Ibid,  577  F.  2d.  at  835].  In 
addition,  in  cases  where  data  show  the 
current  industry  exposure  levels  are  in 
excess  of  the  new  PEL,  the  new  PEL  is, 
nevertheless,  determined  to  be 
technologically  feasible  if  substantial 
evidence  exists  to  show  that  companies 
acting  in  good  faith  can  develop  the 
necessary  technology  to  reach  the  new 
PEL  [United  Steelworkers,  647  F.  2d  at 
1269. 1272]. 

The  D.C.  Circuit  has  explained  that 
the  purpose  served  by  OSHA's  industry- 
wide feasibility  determination  is  to 
create  "a  general  presumption  of 
feasibihty  for  an  industry  .  .  .  [is]  that 
industry  can  meet  the  PEL  without 
relying  on  respirators"  (647  F.  2d  at 
1296].  In  the  case  of  asbestos,  OSHA  has 
determined  based  on  this  rulemaking 
record  and  guided  by  this  body  of 
decisions  that  most  industry  sectors  in 
most  operations  most  of  the  time  will  be 
able  to  meet  a  time  weighted  average 
PEL  of  0.2  f/cc  primarily  through  the 
appHcation  of  currently  available 
engineering  and  work  practice  controls. 
Supplemental  respirator  use  will  be 
needed  only  occasionally.  (Later,  in  this 
section  OSHA  discusses  on  an  industry 
sector  basis  more  detailed  reasons  and 
evidence  supporting  these  feasibility 
determinations.) 


Claims  about  technological  feasibility 
made  by  participants  in  the  rulemaking 
supported  all  exposure  levels 
considered  in  the  proposal,  from  0.1  f/cc 
to  0.5  f/cc.  Participants  advanced  policy 
arguments  and  evidence  in  support  of 
their  positions.  For  example,  the  AFL- 
CIO  stated  that  the  evidence  showed 
that  0.1  f/cc  was  feasible  for  general 
industry  to  achieve  primarily  through 
engineering  and  work  practice  controls 
[see,  for  example.  Exhibits  143  and  335], 
However,  as  detailed  in  the  specific 
industry  sector  discussions,  the 
evidence  indicates  that  the  0.1  f/cc  level 
is  not  currently  feasible  in  most  dry 
operations  in  manufacturing  and 
secondary  processing  of  asbestos 
products.  In  the  construction  activities 
of  renovation  and  major  abatement,  a 
proponent  of  a  0.1  f/cc  level  for 
construction  agrees  with  OSHA  that 
supplemental  respirator  use  will  be 
necessary  to  meet  that  lower  level  [see 
Exhibit  330].  Therefore,  OSHA  has 
determined  that  a  0.1  f/cc  may  not  be 
achievable  in  most  operations  without 
routine  respirator  use. 

In  contrast,  other  participants 
contended  that  a  0.2  f/cc  level  was 
technologically  infeasible  in  most 
manufacturing  industries  and,  therefore, 
that  a  0.5  f/cc  should  be  designated  as 
the  PEL.  Proponents  of  a  0.5  f/cc  PEL  did 
not  dispute  reports  of  the  levels  of 
exposure  currently  being  achieved  in 
such  industries.  In  fact,  the  major 
proponent  of  the  0.5  f/cc  level,  the 
Asbestos  Information  Association  of 
North  America  (AIA/NA)  agreed  that 
"OSHA's  proposed  PEL  of  0.2  f/cc  is 
close  to  the  center  of  the  best 
achievable  exposure  range  for  most 
manufacturing  workplaces  [see  Exhibit 
312  A].  Additionally,  AIA  projects  that 
the  incentive  effect  of  a  new  reduced 
PEL  will  result  in  "long  term  average 
exposures  to  typical  asbestos  product 
manufacturing  workers  .  .  .  in  the 
neighborhood  of  0.1  f/cc  or  below."  AIA 
furSier  projects  that  "[e]ven  employees 
in  the  most  difficult  to  control  industry 
workplaces  would  not  experience 
average  exposure  levels  above  0.2  f/cc" 
[Exhibit  312  A). 

AIA  objected  to  finding  the  0.2  f/cc 
level  technologically  feasible  for  two 
reasons.  First.  ALA  defined  a  "feasible" 
exposure  level  as  one  in  which  an 
employer  will  have  a  95  percent  level  of 
confidence  that  exposures  on  any  day 
will  not  exceed  the  PEL.  Therefore, 
according  to  ALA.  because  airborne 
asbestos  exposure  levels  fluctuate  from 
day  to  day,  setting  a  0.5  f/cc  PEL  would 
be  necessary  to  assure  that  employers 
will  not  be  subject  to  citation  on 
unrepresentative  "high"  days.  The 
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second  reason  given  by  AIA  is  that 
because  the  measurement  and 
analytical  method  for  assessing 
asbestos  exposures  is  uncertain  at  lower 
levels,  imposing  a  0.2  f/cc  PEL  will  not 
allow  employers  to  ascertain  whether 
they  are  in  compliance  (Exhibit  328,  p. 
7]- 

Day-to-Day  Variability  of  Exposure 
Levels 

To  demonstrate  day-to-day 
variability,  AIA  submitted  evidence  of 
recent  exposure  levels  at  plants 
identified  as  well  controlled  in  various 
industry  sectors.  ALA  stated  that  these 
data  showed  that  the  airborne  asbestos 
exposures  varied  significantly  from  day 
to  day  at  the  same  work  station  due  to 
factors  beyond  the  employer's  control 
[Exhibit  312,  Table  H]. 

OSHA  believes  that  AIA's  data  in  fact 
supports  the  Agency's  conclusion  that 
0.2  f/cc  is  feasible.  AIA's  data  from 
three  asbestos-cement  pipe  plants  show 
that  all  operations  in  these  plants  would 
be  able  to  meet  a  0.2  f/cc  PEL  more  than 
50  percent  of  the  time.  These  data  also 
show  that  most  operations  in  the 
asbestos-cement  pipe  industry  could  be 
expected  to  do  significantly  better. 
Approximately  80  percent  of  the 
measurements  in  the  fiber  introduction 
area  and  approximately  90  percent  of 
the  measurements  in  the  pipe  formation 
and  lathe  finishing  area  could  be 
expected  to  read  under  0.2  f/cc  [Exhibit 
312A,  Table  III]  based  on  AIA's  own 
calculations.  In  addition,  OSHA 
disagrees  with  AIA's  contention  that 
since  little  can  be  done  about  the 
sources  of  variability  and  a 
conscientious  employer  must  keep  his 
average  exposures  far  below  the  PEL,  so 
that  he  will  not  inadvertently  be  cited 
on  a  "high  day"  [Exhibit  312A,  Tab  H,  p. 
4).  AIA  listed  the  factors  that  influence 
V  ariability,  including  changes  in  internal 
airflows  such  as  fans  being  turned  offer 
blocked,  inoperative  or  blocked 
ventilation  systems,  or  changes  in 
individual  work  practices. 

OSHA  has  observed  in  its 
enforcement  experience  that  proper 
inspection  and  maintenance  of 
ventilation  systems  can  greatly  increase 
their  effectiveness  and  reduce  the 
variability  resulting  from  inefficient 
operation  of  such  control  systems  (see 
also  Exhibit  No.  335].  OSHA  also 
believes  that  variation  in  work  practices 
may  be  minimized  by  supervision  and 
training  programs.  While  OSHA  agrees 
with  AIA  that  there  is  a  day-to-day 
variability  in  exposure,  OSHA  believes 
that  many  of  the  major  sources  of  day  to 
day  variability  can  be  moderated  by 
diligent  employer  control. 


OSHA  also  disagrees  with  AIA's 
contention  that  the  appropriate  legal  test 
for  technological  feasibility  would 
assure  that  all  employers  may  be  95 
percent  confident  that  an  OSHA 
inspector  will  not  measure  an  over 
exposure  based  on  one  day's  sampling. 
There  is  nothing  in  the  Act  that  would 
support  such  a  test.  No  court  that  has 
reviewed  OSHA's  feasibility 
determinations  has  suggested  such  a 
test.  In  fact,  the  District  of  Columbia 
Court  of  Appeals  has  stated  in  pre- 
enforcement  review  that  the  court  would 
not  expect  OSHA  to  prove  the  standard 
certainly  feasible  for  all  firms  at  all 
times  in  all  jobs.  [United  Steel  workers 
supra,  647  F.  2d  1270].  However, 
applying  AIA's  definition  of  feasibility 
would  require  a  feasibility  level  that 
would  give  employers  virtually  that 
level  of  assurance  (i.e.,  95  percent  versus 
100  percent).  The  Agency's  experience 
in  promulgating  and  enforcing  the 
former  asbestos  standard  and  other 
health  standards  provides  additional 
policy  reasons  to  reject  AIA's  test  for 
determining  industrywide  feasibility. 

ALA'S  test  for  feasibility  depends 
upon  a  static  picture  of  exposure  levels 
and  patterns.  But  as  stated  above,  all 
feasibility  determinations  are 
projections  of  future  control  results. 
OSHA  appropriately  has  decided  that 
higher  levels  will  fall  as  experience  in 
applying  controls  increases.  OSHA  also 
has  projected  that  the  mix  of 
circumstances  under  which  those 
measurements  were  derived  will  change 
under  the  new  standard.  The  mere 
lowering  of  the  PEL  creates  its  own 
incentive  effect  of  decreased  exposures 
and  will  reduce  exposure  variability. 

Other  policy  reasons  argue  against 
AIA's  statistical  formulation  of 
feasibility.  Most  importantly,  to  give  a 
05-percent  level  of  assurance  to 
employers  that  an  OSHA  inspector  vvrill 
not  find  a  measurement  above  the  PEL 
would  require  OSHA  to  deny  to 
employees  the  assurance  that  they  will 
be  protected  by  exposure  levels  that  are 
achievable.  For  example,  it  can  be 
calculated  that  a  plant  that  exceeds  the 
PEL  70  percent  of  the  time  has  a  35 
percent  chance  that  OSHA  will  not 
sample  above  the  PEL  during  a  visit  in 
which  a  single  8-hour  TWA  sample  was 
taken.  AIA's  data  showed  that  all 
operations  in  the  asbestos  cement  pipe 
industry  can  achieve  0.2  f/cc  more  than 
50  percent  of  the  time.  Setting  a  level 
above  0.2  f/cc  would  mean  that 
employees  would  imnecessarily  be 
allowed  to  be  exposed  to  higher  levels 
than  are  now  being  achieved,  simply  to 
increase  the  level  of  assurance  that  an 
OSHA  inspector  will  not  obtain  a  high 


sample  on  a  one  day  inspection.  Such  a 
result  would  undermine  employee 
protection  and  would  be  inconsistent 
with  the  policies  of  the  OSH  Act 

OSHA  believes  that  employers  can 
increase  their  assurance  of  not  being 
unreasonably  cited  by  implementing 
measures  that  would  not  expose 
employees  to  such  increased  risk.  The 
employer  can  reduce  the  chances  of 
citation  by  exercising  diligence  in 
applying  available  controls,  by 
supervising  the  work  habits  and 
practices  of  employees,  and  by 
inspecting  and  maintaining  systems  in 
optimum  condition.  All  of  these 
measures  will  not  only  reduce 
employees'  average  exposures,  but  also 
will  reduce  their  high  exposures,  and 
thus  lower  the  probability  of  OSHA 
issuing  a  citation.  Based  on  OSHA's 
experience  in  regulating  other 
substances  with  notable  day-to-day 
variability,  such  as  coke  oven  emissions, 
OSHA  is  confident  that  employers  can 
control  a  significant  portion  6{  such 
exposure  changes. 

Due  to  the  nature  of  asbestos  fibers,  in 
some  workplace  operations.  OSHA  may 
measure  on  a  day  when  exposures  are 
above  the  PEL  due  to  random  exposure 
variations,  even  though  the  employers 
have  installed  and  maintained 
engineering  controls,  instituted  available 
work  practices  and  conscientiously 
applied  housekeeping  measures  that 
maintain  exposures  below  the  PEL  most 
of  the  time.  Therefore,  where  an 
employer  can  show,  based  on  a  series  of 
measurements  made  pursuant  to  the 
sampling  and  analytic  protocols  set  out 
in  this  standard,  that  the  OSHA  one-day 
measurement  may  be  unrepresentatively 
high,  OSHA  may  reinspect  the 
workplace  and  measure  the  employees' 
exposure  or  may  decide  not  to  issue  a 
citation,  unless  OSHA  has  reason  to 
believe  that  there  are  circumstances 
within  the  employer's  control  to  account 
for  the  high  exposure  measurement 

OSHA  is  not  setting  out  specific 
"rebuttal"  criteria  in  the  standard  that 
would  bind  OSHA  always  to  reinspect 
and  that  would  deny  an  employer  the 
opportunity  to  contest  citation  only 
when  certain  specified  criteria  are  met 
One  reason  is  that  OSHA  believes  the 
informed  judgment  of  the  OSHA 
inspector  is  superior  to  a  rule  that  would 
be  based  only  on  the  number  and  result 
of  the  employer's  measurements.  Such  a 
rule  would  not  acconunodate  the  OSHA 
inspector's  observations  about  the 
quality  of  the  employer's  sampling  and 
analytic  program  and  the  asbestos 
control,  housekeeping,  and  training 
programs  which  OSHA  believes  are 
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inspector's  awp  day  suRpk  is 
unrepresentative,  in  most  cases,  should 
consist  of  a  aenes  of  fatt-ahift 
mea  surements  of  the  expoamre  of  the 
employee  under  coosideratioa.  Tikese 
measureaieuls  should  consist  of  aU  valid 
measurements  of  the  employee  under 
consideration  takes  within  the  last  yaar 
and  should  show  that  on  only  relatively 
rare  occasions  could  random 
fluctuations  result  in  measured  TWA 
concentrations  above  the  mL. 

Where  the  OSHA  inspection  or  other 
information  shows  that  the  employo-'s 
exposure  control  programs  and 
equipasent  ere  broken  or  are  poorly 
maintained  where  houseke^ing 
programs  have  not  been  instituted  or  are 
inadequate,  or  where  training  programs 
do  not  exist  or  do  not  meet  the  standard, 
it  is  likely  that  OSHA's  one-day 
measurements  accurately  reflect  high 
exposure  conditions  that  are  not  due  to 
random  exposure  fluctuations  but  that 
are  ^e  result  of  the  inadequacies  of  the 
employer's  protective  program. 
Consequently,  citation  is  appropriate  in 
suc^  circumstances  and  no  reinspection 
will  be  peiformed  regardless  of  the 
employer's  past  measurements  results. 

It  should  be  noted  that  the 
calculations  of  probable  overexposures 
referred  ta  in  the  at>ove  discussion  are 
based  on  data  iram  measurements  taken 
in  1983  and  earher.  Evidence  in  the 
record  shows  a  gradual  decline  in 
asbestos  levels  over  the  last  5  years 
although  the  same  technology  is  being 
used  (e.g.,  compare  data  on  the  fiber 
receiving  process  in  Exhibit  84-442 
against  the  more  recent  data  in  Exhibit. 
225).  OSHA  anticipates  that,  in  general, 
exposure  levels  and  the  probability  of 
overexposures  will  decline  as  employers 
more  conscientiously  apply  all  the 
available  controls  and  adopt  whatever 
new  technology  may  become  available. 
In  this  regard  OSHA  points  to  a  new 
technique  for  reducing  dust  during 
abatement  activity.  The  details  of  which 
were  submitted  to  OSHA  after  the 
record  was  closed  (see  CACOSH, 
Exhibit.  344-18).  OSHA  beheves  that 
even  minor  refinements  of  existing 
technology  will  help  employers  achieve 
lower  asbestos  dust  levels  and  will 
demonstrate  ftiat  the  concern  for 
possible  unfair  citations  due  to  day  to 
day  variabihty  is  illusory. 

Based  on  all  these  considerations, 
OSHA  believes  that  AIA's  concerns 
about  the  issuance  of  citations  due  to 


occasional  excursions  above  the  PEL, 
■wgraatljr  oveistatad. 

Sampling  Error 

The  second  conleHtion  made  by  AIA 
is  that  tiie  sasifdias  and  analytic  method 
for  monitariQg  aabestoe  is  so  inpTecise 
at  lower  levels  that  empldyers  cannot 
with  oonfidpnoe  evahiate  whether  they 
are  in  compliance.  As  discussed  in  great 
detail  in  the  measvement  section. 
OSHA  has  determined  that  the  revised 
phase  oantnst  method  set  out  in  this 
Standard  can  reliably  measure  asbestos 
exposures  below  the  action  level  of  0.1 
f/cc  if  the  procedures  and  protocols  set 
out  in  the  appendix  are  conscientiously 
followed. 

OSHA  acknowiedges,  however,  that 
this  sampling  and  analytic  method  for 
measuring  ast>esto6  has  the  potential  for 
error.  OSHA.  therefore,  will  add  a  value 
that  is  equivalent  to  the  sampling  and 
analytical  error  (SAE)  of  the  method  to 
the  exposure  level  measured  by  an 
OSHA  inspector  and  will  not  cite  for 
overexposure  unless  the  measurement 
exceeds  the  t'El,  plus  the  SAE.  As 
discussed  in  the  section  on  method  of 
measurement.  OSHA  believes  that  the 
recoid  supports  retaining  the  former 
SAE  of  25  percent  (OSHA  Industrial 
Hygiene  Technical  Manual,  1984,  p.  A- 
240;  see  discussion  in  n>ethod  of 
measurement  section,  infra].  OSHA, 
therefore,  will  not  cite  an  employer  for 
overexposure  unless  the  measured  one- 
day's  overexposure  exceeds  0.25  f/cc — 
that  is,  the  MIL  of  0-2  f/cc  plus  the  SAE 
of  0.05  f/cc.  Since  the  sampling  and 
analytical  error  potential  can  also  result 
in  measurements  that  are  lower  than  the 
actued  concentrations,  the  application  of 
the  SAE  always  will  give  the  benefit  of 
the  doubt  to  the  employer  and  assume 
that  actual  concentrations  are  less  by  25 
percent  of  the  measured  results.  OSHA 
believes  this  additional  margin  will  add 
to  the  assurance  an  employer  has  about 
his  capability  for  compliance  and  will 
further  reduce  the  possibility  that  he  will 
be  unfairly  vulnerable  to  an  OSHA 
citation. 

OSHA  has  also  required  a  number  of 
practices  that  will  standardize  sample 
analysis.  These  include  specifications  of 
a  procedure  for  analysis  and  laboratory 
quality  control  programs. 

Summary 

In  summary,  OSHA  has  determined 
that  the  0.2  f/cc  PEL  is  technologically 
feasible  and  will  not  result  in  an  unfair 
issuance  of  a  citation  to  the 
conscientious  employer.  OSHA's 
analysis  of  each  affected  industry  sector 
is  presented  below.  In  this  analysis. 


OSHA  concentrated  on  Ae  revised  WIL 
of  0.2  f/cc.  A»  stated  «b«rre,  most  the 
comments  itutlvt^  by  the  Agency  agree 
iMi  •.$  f /oc  is  fcesibie.  Some  comments, 
inchidmg  th^we  of  the  AFL-CTO  lExhibit 
No.  S^J,  argned  *at  a  PEL  of  0.1  f/cc  is 
feasibte,  but  most  of  *e  "tiest"  plant 
exposure  data  indicate  that  average 
exposures  mi  maoy  stations  (e.g.,  most 
dry  mechanical  operations)  are  in 
excess  of  0.1  f/cc  and  cannot  be  reduced 
using  current  controls  and  practices. 

Tables  11  and  12  summarize  OSHA's 
findings  concerning  the  feasibility  of 
reducing  worker  exposures  to  below  the 
0.2  f/cc  PEL  Th^  show  that  over  99 
percent  of  the  affected  employees  in 
general  industry  are  expected  to  be 
below  tiie  PEL.  Exposures  for  over  one- 
half  of  the  affected  employees  in 
construction  sectors  could  be  reduced  to 
that  level.  OSHA,  therefore,  has 
determined  that  it  is  feasible  for  most 
industry  sectors  to  comply  with  the  0.2 
f/cc  PEL  most  of  the  time. 


Table  11  — Feas»b»uty  Summawy  Table  fob 
General  (kousttiv:  Projectiow  of  Work- 
ers Exposed  Below  and  Above  0.2  f/cc 
followims  the  promulgation    of   the 

STANOARO  ANO  the  AOOPTtON  OF  ENGINEER- 
ING Controls  and  Work  Pract»ces 


PreiacMi] 

Projectad 

No.  o« 

No.  ot 

TaMNa 

vortiara 

uraniacs 

of 

aiqxMad 

aicpaaad 

If  KMSIiy  90CIOT 

asbaaloa* 

ID 

to 

«fO(4iara 

lavals 

lavals 

balowa2 

abova 

(/cc 

Oi  l/ec* 

Pnrnary  manufactunng: 

A/C  9Q» 

512 

409 

103 

A/CtttMt.              _ 

203 

150 

53 

Tnrtilw _    . 

414 

123 

290 

Floor  Vm 

276 

276 

0 

Co«lng»_ 

1J27 

1J27 

0 

Ficlion  ...,.^~-..«~.»- 

S.104 

4.777 

327 

p»p» — 

387 

387 

0 

QS9R6tS — •• 

81S 

315 

0 

PlaMa- 

SM 

P7B 

46 

Subtotal -.... 

B,B81 

B,0«2 

819 

Secondafy 

manufacturing: 

A/C  shael „.. 

345 

230 

115 

Textilea -. 

178 

143 

29 

Friction 

1«>4 

IMS 

501 

Gaskata — 

8,972 

9,972 

0 

Plasbea 

2.450 

2.450 

0 

Aulo 

rafnanuiactunns — 

4.760 

4.750 

0 

SiihirM 

n.iss 

1B,»«« 

645 

Sarvicaaad  lapair. 

Sh*  rapair 

isxno 

1Z434 

2.566 

Auto  rap* 

«6sse 

SK.sas 

0 

Subtotal..    -     .„. 

S4i,aee 

530.434 

2.568 

QiaadtoWa       ._ 

wnM2 

566,022 

4,030 

*  Eslimataa  dtmood  trom  flTl  turvey  data  pi  merilad  In 
AppanAx  O  a(  tta  Fnal  RegUMory  InfmcX  and  R«gutBtary 
FleabMy  Antfym  (RIA). 

Souror  us  Depftraam  ol  iJtar,  OSHA.  ONn  ol  Ragu- 
lalory  AnatyM. 


^  ^''AJ.AVA  YSOJ 


I?r8 
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Table  12.— Feasibility  Summary  Table  for 
Construction:  Projection  of  Workers 
Exposed  Below  and  Above  0.2  f/cc  Fol- 
lowing THE  Promulgation  of  the  Stand- 
ard AND  the  Adoption  of  Engineering 
Controls  and  Work  Practices 


»_„_< 

Praiecied 

Proyaclad 

1 

No.  ot 

No.  ot 

Total  No. 

aiattiara 

Miotkars 

o« 

axpoaed 

enpoaad 

mduxtry  aaclor 

aatwatoe- 

to 

to 

axpoaed 

antiaBtoa 

asbeatos 

1 

laorMrs' 

lewets 

levels 

1 

below  0.2 

above 

l/oc 

0.2  l/oc  ■ 

Naw  eonalruclian 

29,320 

27,115 

2,205 

Abalantant ............... 

61.366 

13,560 

67,806 

OamoMon 

24,456 

3.960 

20,475 

133.700 

51,300 

eZ400 

commafcial/ 

laiiijentiai  building _ 

217,745 

124,156 

93,580 

Routma  maintenance  in 

general  induaky 

250.643 

175.053 

84.590 

Tot* -._. 

764.228 

395,163 

351,065 

■  Eicdudaa  sma*  abort  duration  )Oba  «>tlb  nagkgibla  aipo- 


Source:  U.S.  Daparlmani  ot  Labor,  OSHA,  OIHoa  ol  Regu- 
latory Analyaa. 

Primary  Manufacturing 

The  production  of  the  primary 
asbestos  products  can  be  divided  into 
receiving  (unloading,  transporting,  and 
storing  the  raw  asbestos  fiber),  fiber 
introduction,  and  processing  (mixing, 
drying,  and  finishing).  The  best 
available  control  technology  consists  of 
a  combination  of  extensive  local 
exhaust  ventilation  and  a  diligently 
enforced,  comprehensive  program  of 
work  practices  and  housekeeping.  The 
automatic  bag  opening  equipment, 
which  is  used  in  some  sectors,  is  an 
example  of  the  technology  currently 
available  to  minimize  asbestos 
exposures  during  fiber  introduction.  In 
several  sectors,  some  finishing 
processes  are  completed  with  the  use  of 
water  spray  to  reduce  airborne  levels  of 
asbestos. 

Two  manufacturing  steps  that  all 
primary  asbestos  product  manufacturers 
have  in  common  are  the  receipt  of 
asbestos  shipments  and  the  introduction 
of  asbestos  fiber  into  the  process.  Due  to 
the  universal  use  of  these  steps 
throughout  the  industry  as  well  as  the 
large  potential  for  release  of  asbestos 
fibers,  a  qualitative  discussion  of  these 
steps  is  presented  below. 

Raw  asbestos  is  shipped  to 
manufacturers  via  railcar  or  truck. 
Manufactiu-ers  usually  receive  from  25 
to  50  bundles  of  100-pound  bags  of  raw 
asbestos  fibers.  The  packaging  of  the 
asbestos  varies,  but  loose  fibers  or 
fibers  pressed  into  bricks  are  usually 
wrapped  in  plastic  or  Kraft  (TM)  paper 
bags.  These  bags  are  transported  on 
pallets  that  are  constructed  with  high 

shear-resistant  glue  to  prevent 

movement  during  shipping  and  handling. 


The  entire  bundle  of  asbestos  bags  is 
often  shrink-wrapped  with  plastic  to 
further  reduce  the  potential  for  fiber 
release. 

When  trucks  or  railcars  arrive  at  the 
plant,  they  are  opened  and  examined  for 
damaged  bags.  If  any  major  damage  is 
found,  the  entire  shipment  is  returned  to 
the  supplier.  Any  minor  damage  is 
repaired  by  vacuuming  the  spilled  fiber 
and  sealing  the  broken  bag  with  tape. 
The  pallets  are  removed  from  the  railcar 
or  trailer  by  forklift  and  are  stacked  in 
the  storage  area  (Exhibit  335]. 

Due  to  prudent  work  practices  and 
recent  improvements  in  the  packaging  of 
asbestos  fibers,  OSHA  has  determined 
that  it  is  feasible  for  primary 
manufacturers  of  asbestos  products  to 
receive  and  store  shipments  of  asbestos 
without  experiencing  exposures  above 
the  PEL  of  0.2  f/cc.  According  to 
Marsden  Hutchins  of  Quin-T 
Corporation: 

.  .  ,  fiber  as  now  received  lends  itself  to 
dust-free  storage.  Care  in  handling  to  avoid 
and/or  clean  up  after  accidental  bag  breaks 
makes  this  a  relatively  trouble-free  area. 
(Exhibit  91-16,  Section  J.  p.  17.) 

Data  provided  in  Dr.  Gordon  Bragg's 
feasibihty  report  [Exhibit  235-A,  Table 
III]  indicate  that  an  A/C  pipe 
manufacturing  plant  with  the  best 
available  technology  and  stringent  work 
practices  experienced  a  mean  TWA  of 
0.03  f/cc  during  the  reception  and 
storage  of  asbestos  shipments. 

In  addition  to  receiving  and  storing 
asbestos  fibers,  all  primary 
manufacturers  of  asbestos  products 
share  the  fiber  introduction  step.  OSHA 
has  concluded  that  it  is  feasible  for  this 
processing  step  to  be  completed  with 
exposures  below  0.2  f/cc.  This 
conclusion  is  supported  by  data 
presented  by  the  Research  Triangle 
Institute  (RTI)  from  its  1984  industry 
survey.  In  the  RTI  survey,  exposures 
during  fiber  introduction  ranged  from 
0.07  f/cc  to  0.2  f/cc  [see  Appendix  C  of 
the  Regulatory  Impact  Analysis]. 

The  introduction  of  asbestos  fibers  to 
the  manufacturing  process  begins  with 
the  transportation  by  forklift  of  the 
pallets  of  asbestos  bags  to  the  head  of 
the  production  Une.  There,  depending  on 
the  product  line,  the  bags  are  sent  either 
unopened  to  the  mixing  stage  or  are  cut 
open  and  the  asbestos  is  dumped  onto  a 
conveyor  to  be  carried  to  the  mixing 
stage.  When  unopened  bags  of  asbestos 
enter  into  the  process,  exposure  levels 
are  not  a  problem  in  the  introduction 
step.  In  written  testimony,  Mr.  Hutchins 
indicated  that  only  5  percent  of  Quin-T 
Corporation's  production  of  asbestos 
paper  and  gaskets  required  the  asbestos 
paper  bags  to  be  opened  prior  to  mixing 


[Exhibit  No.  91-16,  Section  J,  p.  5]. 
Asbestos  bags  packaged  in  polyethylene 
are  not  always  opened  in  the  production 
of  asbestos/vinyl  flooring  or  asbestos- 
reinforced  plastics. 

When  the  bags  must  be  opened,  either 
automated  or  manual  debagging 
operations  are  used.  Exposures  at 
automated  debagging  stations  have  been 
measured  to  be  less  than  0.2  f/cc 
[Exhibit  235A,  p.  101].  It  has  also  been 
demonstrated  that  manual  debagging 
operations  have  had  exposures  below 
the  proposed  PEL  of  0,2  f/cc.  Dr.  Bragg 
reported  an  8-hour  exposure  of  0.07  f/cc 
for  the  operator  at  a  manual  debagging 
station.  He  also  cited  an  article  by  First 
and  Love  in  which  exposures  at  a 
manual  debagging  operation  were 
measured  to  be  0.047  f/cc  or  lower  for 
seven  samples  [Exhibit  235-A,  p.  101]. 
Thus,  OSHA  has  determined  that  it  is 
feasiijle  for  both  manual  and  automated 
debagging  operations  to  reach  exposures 
below  the  proposed  PEL. 

Asbestos-Cement  Pipe 

Data  submitted  to  the  record  indicate 
the  ability  of  most  work  stations  at  well- 
controlled  A/C  pipe  plants  to  reach 
levels  below  the  PEL  of  0.2  f/cc  except 
during  the  coupling  cut-off  operations. 
The  basic  steps  in  the  manufacture  of 
A/C  pipe  are  fiber  introduction, 
materials  mixing,  pipe  forming,  curing, 
and  finishing.  To  reduce  exposures 
throughout  the  A/C  pipe  manufacturing 
process,  work  practices  and  engineering 
controls  have  been  applied  to  work 
stations  as  described  below. 

Following  fiber  introduction,  the 
asbestos  is  carried  through  various 
processing  steps  by  conveyor  belt.  The 
use  of  pneumatic  conveying  systems 
kept  under  negative  pressure,  along  with 
local  hood  exhaust  dust-control  systems, 
has  virtually  eliminated  the  possibility 
of  exposure  at  this  stage  of  processing. 

While  being  conveyed  through  the 
processing  steps,  the  fiber  is  fluffed  and 
blended  and  then  thoroughly  mixed  with 
specific  amounts  of  Portland  cement, 
silica  sand,  and  reprocessed  scrap.  The 
processing  and  dry  mixing  of  the 
ingredients  take  place  automatically  in 
closed  blending  tanks  which  are 
maintained  under  a  slight  negative 
pressure  by  local  exhaust  ventilation  to 
minimize  worker  exposure. 

Following  the  dry  mixing  process, 
water  is  added  and  the  resultant  slurry 
is  processed  through  a  pipe  making 
machine  known  as  a  "wet  machine." 
The  wet  machine  deposits  a 
homogeneous  mixture  of  the  slurry  in 
the  form  of  a  thin  lamination  onto  a 
conveyor.  The  layer  of  wet  asbestos 
cement  is  then  conveyed  to  the  press 
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section  of  the  wet  machiae  where  it  is 
continuously  wrapped  around  a  long 
steel  cylinder  antil  the  proper  size  of 
pipe  is  formed.  This  contiauoos 
wrapping  process  is  carried  out  under 
high  pressure  which  forces  each  new 
lamination  to  bind  with  the  previously 
wrapped  layer. 

After  the  wrapping  process  is 
complete,  the  formed  pipe  is  removed 
from  the  press  section  of  the  wet 
machine  and  processed  through  primary 
curing  ovens  to  allow  the  cement  to 
attain  an  initial  set  Later,  the  semi- 
hardened  pipe  is  placed  in  an  autoclave 
where  it  is  subjected  to  a  high-pressure 
steam  environment  which  forces  the 
cement  and  silica  in  the  pipe  to  undergo 
an  accelerated  cure.  At  this  steige  of  the 
process,  the  asbestos  fibers  in  the  pipe 
become  bound  in  a  cement  mixture 
[Exhibit  91-16,  Section  H]. 

After  autoclaving,  cured  pipe  sections 
are  cut  to  uniform  lengths,  machined  in 
a  variety  of  ways  {sawing,  lathing, 
drilling],  and  outfitted  with  a  coupling. 
The  finished  pipe  is  inspected  and  each 
section  of  pipe  to  be  used  for  coi?veying 
water  under  pressure  is  tested 
hydrostatically. 

A/C  pipe  coupling  is  also  produced  in 
these  plants.  The  coupling  is 
manufactured  and  then  cut  into  smaller 
sections  for  use  in  pipe  cormection.  The 
repetitious  cutting  of  the  coupling 
lengths  causes  high  asbestos  exposures. 
For  this  cutoff  operation  and  other 
finishing  processes  like  lathing  and 
drflling,  the  use  of  custom-engineered 
hoods,  local  exhaust  systems,  wet 
sawing,  and  special  single-point  cutting 
tools  has  reduced  exposure  levels. 
Exhaust  air  is  filtered  into  baghouses 
and  the  collected  dust  is  typically 
removed  in  closed  containers  for 
recycling  or  disposal. 

As  a  good  housekeeping  practice, 
measures  are  taken  during  the  pipe 
formation  process  to  clean  up  spills  of 
slurry  that  could  dry  and  become  a 
source  of  emiaions.  These 
housekeeping  practices  include  the  use 
of  wet  vacuum  machines  and  squeegees 
instead  of  brooms  for  cleaning  floors. 

The  exposure  data  for  A/C  pipe  used 
in  OSHA's  feasibility  determination  are 
summarized  in  Table  13.  The  average 
exposures  at  all  of  the  processes  are  less 
than  0.15  f/cc.  Among  the  highest 
exposures  are  those  for  dry  mecharucal 
operations;  however,  these  also  average 
less  than  0.15  f/cc.  Other  data  submitted 
show  that  some  dry  material  operations 
may  have  difficulty  achieving  the  new 
PEL  some  of  the  time.  For  example,  the 
data  presented  by  Dr.  Bragg  show  that 
exposures  at  coupling  cutoff  operations 
in  an  A/C  pipe  plant  are  the  highest, 
averaging  0J69  f/cc  (Exhibit  312-A, 


Section  H  Table  U).  The  high  exposures 
during  the  coupling  cutoff  operation  are 
also  consistent  with  data  submitted  by 
the  International  Brotherhood  of 
Boilermakers,  iron  Ship  Builders, 
Blacksmiths,  Forgers  and  Helpers  (AFL- 
ClO).  These  data  show  that  out  of  82 


exposure  readings  taken  at  a 
CertainTeed  Corporation  plant  only  2 
(both  for  coupling  cutoff  operations) 
exceeded  0.2  f/cc  (Exhibit  iZS^.  OSHA 
believes,  however,  that  most  dry 
mechanical  operations  can  achieve  the 
new  PEL. 


TABL£  13.— EXP0SU»»ES  for  A/C  PIPE  Maihofactubebs 


Job  dissttication/process 


MmmS- 

hrDMA 


•  tas 
mr 

.t34 

Ml 


devnuon 


o.ose 


.«4S 

too 


No  o« 
observa- 
tion* 


Ffear  inlroduclion- 

W0t  fMBftMCOl-.. 

Oryi 

OOmti 

'  Unpublished  complianee  d«a  frem  Ihe  Man«8e™«i«  Inftxraation  System  data  base  tor  1979-1964. 
Source:  US  Department  ot  labor.  03MA,  Office  of  Regulattxy  Analyst. 

Based  an  these  data,  OSHA  concludes 
that  the  0.2  f/cc  PEL  is  feasible  for  all 
operations  at  A/C  pipe  plants  using 
current  technology  except  for  coupling 
cutoff  where  respirators  will  have  to  be 
used  to  supplement  engineering  controls. 
OSHA,  therefore,  considers  is  feasible 
for  the  other  operations,  particulariy 
mixing  and  conveying  of  materials 
within  the  plant,  to  reach  exposures 
below  0.2  f/cc. 


B3 

87 
124 
240 


Source  of 
data 


OSHA  IMS' 
Oo.> 
Oo.' 
Oa> 


A/C  Sheet 

The  manufacturing  process  of  A/C 
sheet  is  similar  in  many  aspects  to  that 
of  A/C  pipe.  Unlike  A/C  pipe 
manufacturing,  however,  OSHA  was 
unable  to  find  data  to  indicate  that 
exposures  at  even  the  "best  controlled" 
A/C  sheet  plants  are  below  0.2  f/cc.  The 
mean  exposures  at  most  stations,  for 
which  OSHA  has  data,  are 
approximately  0.5  f/cc.  Based  on  the 
analysis  by  Dr.  Bragg,  however,  OSHA 
believes  that  A/C  sheet  mamrfacturers 
are  not  using  the  best  available 
techniques  to  control  asbestos  dust. 

The  data  indicate  that  fiber  is  less  well- 
controlled  in  the  sheet  manufacturing 
environmeBt  than  the  cement  pipe  operation. 
For  example,  we  would  expect  that  it  is 
possible  to  control  exposures  at  the  fiber 
introduction  stage  to  values  similar  to  those 
found  in  asbestos  cement  pipe.  As  a  result, 
the  data  .  .  .  does  not  represent  the  best 
available  technology  in  our  opinion  and  the 
improved  Dse  of  local  exhaust  ventilation, 
wet  proceaaing  and  good  housekeeping 
should  be  capable  of  reducing  exposure 
levels  to  values  typical  of  the  A/C  pipe 
industry.  However,  the  sanding  operation  is 
unique  to  sheet  and  there  may  be  a  serious 
control  problem  for  this  operation  at  a  PEL  of 
0.5  'f/cc."  or  lower.  (Exhibit  235-A,  pp.  6&- 
69.) 

In  addition,  the  AFL-QO  attributed 
the  higher  exposure  levels  in  the 
asbestos-sheet  industry  to  the  failure  of 
this  industry  te  use  available  controls  to 


reduce  exposures  {Exhibit  335,  p.  39]. 
Thus,  OSHA  has  determined  that  by 
using  the  same  control  technology  that 
is  ciurently  being  used  in  the  A/C  pipe 
sector,  it  will  be  feasible  for  the  A/C 
sheet  sector  to  comply  with  a  0.2  f/cc 
PEL.  However,  in  sanding,  which  is 
imique  to  A/C  sheet  achieving  the  new 
PEL  will  require  the  use  of  respirators. 

As  previously  described,  OSHA  has 
determined  that  fiber  introduction  for  all 
primary  manufacturing  processes, 
including  A/C  sheet,  can  be  performed 
with  exposures  below  the  PEL  of  0.2  f / 
cc.  The  dry  and  wet  mixing  stages  of  A/ 
C  sheet  production  are  virtually  the 
same  as  the  mixing  steps  of  A/C  pipe 
production.  With  the  use  of  conveying 
systems  kept  under  negative  pressure, 
local  exhaust  systems,  and  fully 
enclosed  exhaust  mixers,  it  is  possible 
for  exposures  to  be  Vept  under  0.2  f/cc 
during  this  phase  of  production. 

The  advanced  processing  steps  of  A/ 
C  sheet  manufacture  are  also  similar  to 
those  of  A/C  pipe.  Following  wet 
mixing,  the  slurry  flows  into  vats  and  is 
deposited  on  rotating  cylinder  molds 
where  the  appropriate  thickness  is 
formed.  The  sheet  is  passed  under 
embossing  rolls  or  hydraulic  presses  and 
is  then  removed  from  the  press  for 
curing  by  heated  air  or  steam-heated 
autoclaves.  After  curing,  the  A/C  sheet 
imdergoes  a  variety  of  finishing 
operations.  The  highest  and  most 
difficult  exposures  to  control  occur 
during  these  mechanical  finishing 
operations,  which  is  also  true  for  A/C 
pipe  manufacturing.  It  is  possible  to 
reduce  worker  exposures  to  below  0.2  f/ 
cc  in  finishing  operations  with  the  use  of 
local  exhaust  ventilation  and  tools 
equipped  with  exhaust  systems  or  wet 
spray  devices.  OSHA.  however,  has 
foiuid  no  evidence  indicating  it  is 
feasible  to  lower  exposure  levels  to 
below  0.2  f/cc  during  the  sanding  of  A/C 
sheet  without  the  use  of  respirators. 
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As  in  A/C  pipe  production.  OSHA 
recognizes  that  it  is  difficidt  to  reduce 
exposures  during  the  cutting  operation 
to  below  2.0  f/cc.  Technological 
improvements  demonstrated  in 
construction  activities,  however,  have 
led  to  reduced  exposures  during  cutting 
to  below  the  PEL  of  0.2  f/cc.  OSHA 
believes  that  there  is  a  stroixg  likelihood 
that  similar  developments  will  occur  in 
the  manufacture  of  A/C  pipe  and  sheet 
and  in  the  production  of  other  primary 
asbestos  products.  Other  innovations, 
such  as  shrouded  tools  used  in  field 
cutting,  might  be  applied  on  a  larger 
scale  to  current  cutting  practices  in 
factories.  As  suggested  hy  Dr.  Bragg,  the 
local  exhaust  ventilation  and  good 
housekeeping  used  in  the  processing 
steps  of  A/C  pipe  could  be  successfully 
applied  to  A/C  sheet  processing.  Mr. 
Alfred  Netter  of  Supradur 
Manufacturing  Corporation  recognized 
in  his  written  testimony  the  importance 
of  good  housekeeping  when  be  stated 
the  following: 

Work  practices — merely  keeping  the  floors 
clean — reduce  greatly  the  amount  of  dust  in 
the  air  created  by  the  movement  of 
equipment.  When  used  properly,  this  and 
other  housekeeping  chores  can  provide  very 
effective  dust  control.  (Exhibit  91-16,  Section 
I.p.«J. 

OSHA,  therefore,  concludes  that  with  a 
combination  of  engineering  controls  and 
work  practices  it  will  be  feasible  for  this 
sector  to  comply  with  the  0.2  f/cc  PEL 
for  all  operations  except  sanding,  where 
supplemental  respiratory  protection  will 
be  used  to  achieve  the  F^L 

Friction  Products 

Asbestos  friction  products  indude 
drum  brake  linings,  disc  brake  pads,  and 
clutch  facings  for  autoinobiles,  as  well 
as  materials  for  industrial  and 
commercial  applications  where  motion 
must  be  controlled.  Although  each  of 
these  products  is  manfactured  by  a 
unique  process,  die  basic  order  is  fiber 
introduction,  wet  or  dry  mixing  of  the 
asbestos  with  other  ingredients,  and 
production  forming,  curing,  and 
finishing. 

OSHA  has  determined  that  it  is 
feasible  to  achieve  exposiu-e  levels 
below  a2  f/cc  during  all  operations 
except  grinding,  by  using  engineering 
controls  and  work  practices.  For 
grinding,  supplemental  respiratory 
protection  will  be  required. 

Friction  products  are  molded  using  a 
wet-mix  or  a  dry-mix  process  or  a 
combination  of  the  two  methods.  Dry- 
mixing  is  generally  used  for  disc  brake 
pads  and  brake  blocks,  whereas  wet- 
mixing  generally  is  used  to  mold  drum 
brake  linings  and  clutch  plates  used  in 
automatic  transmissions.  Compared 


with  the  slurry  processing  for  drum 
brake  linings,  exposures  tend  to  be 
higher  during  the  processing  of  the  m9re 
friable  dry-mix  used  to  make  disc  brake 
pads.  Both  dry-mix  and  wet-mix 
processes  are  used  in  the  manufacture 
of  clutch  facing.  These  steps  of  fiber 
introduction  and  mixing  closely 
resemble  those  of  other  primary 
manufacturing  processes  (e.g.,  A/C 
pipe). 

Following  mixing,  the  dry  mix  is  fed 
through  a  compression  molder  and  the 
wet  mix  through  an  extruder.  Then, 
formed  strips  are  cut  and  bent  into 
various  widths  and  lengths.  Dry-mixed 
formulations  are  transferred  to  pressing 
molds  where  slabs  are  formed, 
sometimes  after  a  pre-heating  step.  The 
slabs  are  hot  pressed,  are  sawed  into 
specific  p€u-ts.  and  are  then  sent  to  a 
curing  oven.  Following  curing,  the  parts 
undergo  finishing  steps  to  produce  the 
final  product  These  steps  include 
sawing,  grinding,  drilling,  tapping,  and 
boring. 

In  the  friction  products  industry, 
finishing  operations  generate  the 
greatest  quantity  of  emissions,  with  as 
much  as  30  percent  of  the  asbestos  in 
the  products  being  ground  away  as  dust 
The  Friction  Materials  Standards 
Institute  claimed  that  a  0.2  f/cc  TWA 
PEL  is  not  feasible  (Exhibit  90-180], 
OSHA  has  determined,  however,  that 
although  there  are  some  operations  for 
which  the  0.2  f/cc  PEL  is  not  yet 
feasible,  it  is  feasible  for  most 
operations  to  comply  with  the  0.2  f/cc 
PEL  using  engineering  controls  and  work 
practices.  This  feasibility  determination 
is  based  on  expostire  data  obtained 
during  an  RTI  site  visit  to  the  Raymark 
plant  in  Stratford.  Connecticut  (see 
Appendix  B  of  RL\]. 

The  Raymark  plant  is  a  primary 
producer  of  friction  materials  and  sheet 
gasketing  and  is  the  second  largest 
producer  of  friction  products  of  the 
plants  in  the  RTI  survey.  The  exposure 
data  reveal  that  most  of  the  workers 
involved  in  the  manufacturing  of  friction 
products  are  exposed  to  less  than  0.2  f/ 
cc  of  asbestos.  Exposures  for  the  15 
employees  involved  with  fiber 
introduction  for  asbestos  friction 
materials  ranged  from  0.03  f/cc  to  0.21  f/ 
cc.  which  is  similar  to  the  exposure  data 
in  A/C  pipe  manufactiue.  OSHA, 
therefore,  believes  that  0.2  f/cc  PEL  is 
feasible  for  fiber  introduction. 
Exposures  for  the  28  workers  involved 
in  wet  mechanical  operations,  in  which 
the  various  products  are  prepared  for 
curing,  ranged  from  non-detectable  to 
0.3  f/cc,  with  most  appearing  to  be 
below  02  f/cc.  OSHA.  Uierefore. 
concludes  that  it  is  also  feasible  for 
those  activities  to  comply  with  a  0,2  f/cc 


PEL.  This  determination  agrees  with  the 
hearing  testimony  by  Dr.  Franklin  Mirer 
of  the  United  Auto  Workers  (UAW)  who 
ascertained  that  current  technology  has 
the  ability  to  lower  exposure  levels  for 
these  practices  to  below  0.2  f/cc 
[Hearing  Transcript  of  July  2, 1964.  p. 
94]. 

Exposures  for  the  employees  involved 
in  dry  mechanical  operations,  however, 
ranged  from  0.07  f/cc  to  1.7  f/cc.  About 
one-third  of  the  workers  were  regularly 
exposed  to  levels  above  0.2  f/cc  during 
the  grinding  of  drum  brake  linings  and 
the  pressing  and  machining  of  clutch 
facings.  The  difficulty  of  controlling 
exposures  for  these  dry  mechanical 
operations  is  consistent  with  data 
presented  by  Dr.  Bragg  which  show  that 
exposures  at  many  of  the  dry 
mechanical  operations  average  between 
0.3  f/cc  and  0.7  f/cc.  Dr.  Bragg  referred 
to  the  impracticality  of  using  wet 
methods  during  these  particular 
practices  because  of  their  detrimental 
effect  on  the  final  friction  product 
[Exhibit  235-A.  p.  79].  Dr.  Mirer  of  UAW 
acknowledged  the  high  exposures  during 
the  manufacttu^  of  friction  products  and 
suggested  the  use  of  substitute  materials 
[July  2, 1984,  Transcript  p,  92].  The  AFL- 
CIO  also  has  stated  that  the  production 
of  asbestos  friction  products  is  a 
problem  area  in  terms  of  exposures 
[Exhibit  335.  p.  44].  Thus,  it  appears  that 
supplemental  respiratory  protection  will 
be  required  to  comply  with  the  0.2  f/cc 
PEL  during  grinding  operations. 

Textiles 

Asbestos  textiles  are  manufactured  by 
either  wet  or  dry  processing.  Not  all 
asbestos  textile  products  can  be  made 
by  the  wet  process  because  chemicals 
used  in  the  wet  process  alter  the 
characteristics  of  the  fiber  making  it 
imdesirable  for  some  applications. 
Likewise,  although  some  operations  of 
the  conventional  "dry"  method  could  be 
run  using  dampened  fibers,  some  fiber 
qualities  required  by  the  final  textile 
product  exclude  the  use  of  dampening 
techniques. 

In  the  dry  process,  the  asbestos  fiber 
is  debagged  and  dry  blended.  Cotton, 
rayon,  or  other  natural  or  synthetic 
fibers  can  be  added  to  impart  strength 
and  other  characteristics.  Following  the 
standard  textile  processes,  the  carding 
operation,  which  is  one  of  the  problem 
areas  for  exposures,  combs  the  fiber  mix 
into  a  web  of  parallel  fibers  which  is 
then  divided  into  strips  known  as 
roving.  The  roving  is  spun  and  twisted 
to  produce  single  or  plied  asbestos 
yams.  Due  to  the  high  velocity  of  the 
spinning  operation,  this  processing  step 
has  been  a  source  of  high  exposures. 
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The  roving  can  be  dampened  by  wet 
rollers  or  mist  spray  prior  to  spinning  to 
lower  the  exposures.  During  the 
spinning  and  other  processing  steps, 
however,  the  strands  often  break  and 
release  asbestos  dust  as  the  ends  whip 
around  the  spindles.  Yams  are  coated  to 
produce  thread,  and  are  braided  into 
cord,  rope,  or  tubing.  Depending  on  the 
characteristics  of  the  final  product,  a 
damp  or  dry  loom  can  be  used  during 
weaving  operations. 

In  the  wet  process,  the  asbestos  fibers 
are  mixed  with  water  and  chemicals. 
liie  resulting  slurry  is  extruded  directly 
into  strands.  This  method  eliminates  the 
carding  operation,  a  major  source  of 
emissions  during  the  conventional 
process.  The  strands  are  then  spun  and 
go  through  the  subsequent  processing 
steps  which  are  similar  to  those  of  the 
conventional  method.  According  to 
some  of  the  developers  of  wet 
processing  equipment,  the  balance  of  the 
processing  steps  are  performed  wet  or 
with  the  fibers  bound,  thereby  reducing 
exposiu^s  [Exhibit  323]. 

Local  exhaust  ventilation  is  the 
primary  engineering  control  used  to 
reduce  levels  of  asbestos  dust  in  plants 
using  dry  methods  to  produce  asbestos 
textiles.  It  is  normally  provided  at  the 
bag  opening  and  fiber  introduction 
stages,  and  during  the  willowing  and 
blending,  carding,  and  winding 
operations.  Dust  control  measures  are 
particularly  stringent  in  plants  that 
blend  cotton  into  the  fabric,  due  to 
health  hazards  associated  with 
exposure  to  cotton  dust. 

As  none  of  the  four  post-1980  studies 
on  wet  operations  at  primary  textile 
plants  [2  ft-om  RTI  survey  and  2  from 
OSHA  MIS  files)  show  exposures  in 
excess  of  0.1  f/cc,  OSHA  has 
determined  that  it  is  feasible  for  these 
operations  to  comply  with  a  0.2  f/cc 
PEL.  Other  data  submitted  by  the 
Amalgamated  Clothing  and  Textile 
Workers  Union  (ACTWU)  [Exhibit  260- 
A]  and  obtained  by  RTI  during  a  site 
visit  to  a  Raymark  Corp.  plant 
[Appendix  B  of  the  RLA]  show  that 
exposures  during  dry  operations 
generally  exceed  0.2  f/cc.  Consequently, 
OSHA  does  not  beheve  it  is  feasible  for 
the  dry  operations  of  carding  and 
spinning  to  comply  with  the  0.2  f/cc 
without  the  supplemental  use  of 
respirators.  Data  in  the  Bragg  report 
[Exhibit  235-A,  Tables  VI  and  XVII]  also 
indicate  that  these  operations  will  have 
difficulty  achieving  average  exposures 
below  0.2  f/cc  without  the  usb  of 
respiratory  protection. 

The  AFL-CIO  also  beheves  that  using 
dry  methods  in  the  manufacture  of 
asbestos  textiles  is  a  problem  area  and 
that  some  operations  will  have  difficulty 


in  achieving  the  PEL  [Exhibit  335.  p.  44]. 
The  AFL-CIO  has  stated  that  it  is 
feasible  for  the  textile  industry  to 
comply  by  switching  to  wet  processing. 
OSHA  has  determined,  however,  that 
this  is  not  a  viable  option  in  most  cases 
because  wet  processing  changes  the 
nature  of  the  textile.  RM  Industrial 
Products  Company,  Inc.,  one  of  the 
suppliers  of  wet  processing  technology, 
acknowledges  that  the  wet  process  "is 
not  a  complete  substitute  for 
conventionally  prepared  asbestos  yam 
products"  [Exhibit  323,  p.  3]. 

OSHA's  experience  with  cotton  textile 
operations  has  shown  that  a  careful 
work  practice  and  housekeeping 
program  is  effective  in  reducing  cotton 
dust  levels  in  the  plant.  Dry  cotton 
textiles  operations  are  similar  to 
asbestos  yam  manufacturing  and  OSHA 
believes  the  adoption  of  the  controls 
developed  for  cotton  dust,  such  as 
fi-equent  vacuuming  of  floors  and 
machine  parts,  can  be  used  successfully 
in  asbestos  textile  manufactures.  OSHA 
expects  that  dry  asbestos  textile 
manufactiuing  will  use  the  latest  control 
strategies  available,  and  should  be  able 
to  reduce  worker  exposure  to  below 
current  levels.  For  carding  and  spiiming 
operations  in  dry  mechanical  asbestos 
textile  manufacturing,  respirators  will  be 
used  to  achieve  the  PEL 

Vinyl/Asbestos  Floor  Tile 

During  the  manufacture  of  vinyl/ 
asbestos  floor  tile,  opened  paper  or 
unopened  plastic  bags  of  raw  asbestos 
fibers  are  dumped  into  a  mixer  along 
with  other  dry  ingredients.  The  mixer 
combines  the  ingredients  into  a  hot 
plastic  mass  that  binds  the  asbestos 
fibers,  thus  reducing  the  potential  for 
exposure.  The  hot  mix  is  dumped  onto  a 
conveyor  and  transported  under 
negative  pressure  to  a  two-roll  mill.  The 
mill  presses  the  plastic  into  a  continuous 
slab  which  is  passed  through  a  series  of 
calender  rolls  to  achieve  the  desired 
thickness.  The  warm  sheet  next  passes 
through  an  embosser  which  imparts  a 
surface  design  if  desired.  After  cooling 
and  waxing,  the  sheet  is  cut  to  size, 
inspected,  and  packaged  for  shipment. 
Cutting  scraps  are  retumed  to  the  mixer 
for  recovery. 

Local  exhaust  ventilation  is  provided 
at  stations  such  as  fiber  introduction 
and  cutting  which  potentially  may  have 
high  exposures.  Mottling  granulation 
and  scrap  grinding  may  be  isolated  in 
enclosed  rooms.  Housekeeping  is 
performed  continuously  to  clean  up 
spilled  dry  material. 

Table  14  summarizes  the  exposure 
data  that  forms  the  basis  for  OSHA's 
feasibility  determination  for  vinyl/ 
asbestos  floor  tile.  As  shown  in  the 


table,  the  reported  exposures  at  each  of 
the  three  jobs  were  less  than  0.2  f/cc. 
OSHA.  therefore,  has  determined  that  it 
is  feasible  for  this  sector  to  comply  with 
the  0.2  f/cc  PEL.  This  determination  is 
consistent  with  1984  data  submitted  by 
Dr.  Bragg,  which  showed  that  for 
operations  other  than  fiber  introduction, 
exposures  range  from  0.01  f/cc  to  0.2  f/ 
cc. 

Table  14— Exposure  Data  for  the  Manu- 
facturer OF  Vinyl  Asbestos  Floor  Tile 


Job  ctasailicakon/ 
procsu 

MeenB- 

r»  TWA 

opoture 

(t/oc) 

Stanttard 
devauon 

No.  o« 

obseiva- 

liona 

FiMT  Wroductton  '...- 

Ov  machMiical ' 

•0.014 
♦105 
•105 

0.022 
♦095 
♦095 

14 
•15 

Other" 

•72 

'  OSHA  MIS  period  197»-I9e4 

•  Alt  observations  were  less  man  0  1  (/cc. 

» RTI    site   visit   to   Amtico   Fkxxmo,   l.awf»nC8vilte,   NJ. 

•  Ranges  were  Irom  0.01  l/cc  to  0.2  l/cc,  and  tna  nwans 
and  starxlarti  devatiorw  were  baaed  on  an  asaurnpnon  o(  a 
aymmotncal  distribution  ^  .      „„ 

•  Number  o«  emp4oyee8  wbo  were  reoresented  by  the 
average  exposures  was  used  as  data  on  the  number  ol 
samples  were  not  provided. 

Source  U  S  Depanmenl  ol  Labor,  OSHA.  Office  o)  Regu- 
latory Analysa. 


Gasket  and  Packings 

Asbestos-based  gaskets  and  packings 
are  used  to  prevent  the  leakage  of  fluids 
in  process  equipment.  Asbestos  is  an 
effective  sealant  because  it  generally 
does  not  react  with  machine  fluids  and 
is  heat  resistant.  In  the  manufacture  of 
gaskets,  raw  asbestos  fibers  are  either 
introduced  by  emptying  bags  or  are 
added  in  unopened  pulpable  bags.  The 
fibers  are  then  mixed  wet  or  dry,  with 
fillers  and  bonding  materials.  During 
mixing,  the  raw  fibers  are  encapsulated 
by  binders  and  solvents  which  reduce 
the  potential  for  fiber  release  throughout 
the  rest  of  the  manufacturing  process. 
The  mixture  is  rolled  into  sheets  which 
may  be  further  processed  on-site  or  may 
be  packaged  for  shipment  to  secondary 
fabricators  or  to  suppliers  of 
replacement  parts  for  industrial 
equipment. 

Asbestos-based  packings  can  be 
manufactured  by  a  number  of  processes. 
The  most  common  production  method 
involves  the  impregnation  of  dry  yam 
with  a  lubricant.  The  coated  yams  then 
are  braided  into  continuous  lengths  and 
calendered  to  specific  sizes  and  shapes. 

Exposure  data  upon  which  OSHA 
based  its  feasibility  determination  were 
obtained  by  RTI  during  a  site  visit  to  the 
Stratford.  Connecticut,  plant  of  the 
Raymark  Corp.  [see  Appendix  B  of  the 
RIA]  and  from  two  facilities  responding 
to  the  RTI  survey  [see  Appendix  C  of  the 
RIA].  All  three  plants  reported 
exposures  at  various  work  stations  (e.g., 
wet  mechanical,  dry  mechanical,  etc.). 


other  than  those  involved  in  fiber 
introductioa  «nd  milling,  to  be  at  levsls 
below  0.2  f/cc  The  level  of  exposure 
during  braiding  and  twisting  of  treated 
asbestos  yarn  is  oootroUed  by  local 
exhaust  ventilation  and  ia  supplemented 
by  general  control  measures,  including 
dilution  ventilation  and  systematic 
cleaning.  In  addition  to  wet  mixing 
operatiooa,  sheet  and  gasket  cutting 
causes  very  little  generation  of  airborne 
fibers.  Thus,  OSHA  has  determined  that 
it  is  feasible  ior  these  operations  to 
comply  with  the  0.2  f/cc  PEL 

Fiber  introduction  levels  at  these 
plants  were  reported  to  be  in  excess  of 
02  f/cc  with  exposures  at  two  of  the 
plants  reported  to  be  in  excess  of  0.75  f/ 
cc.  OSHA,  however,  believes  that  these 
plants  did  not  utilize  the  best  available 
technology  and  that  it  is  feasible  for 
fiber  introduction  stations  to  comply 
with  the  0.2  f/cc  PEL.  This  determination 
of  feasibility  was  made  because  the 
fiber  introduction  process  in  the  gasket 
and  packing  industry  is  similar  to  that  in 
other  primary  manufacturing  industries 
where  exposures  are  currently  below  0.2 
f/cc  (e.g.,  A/C  pipe  and  floor  tile). 

Asbestos  Paper 

In  the  manufacture  of  asbestos  paper, 
raw  asbestos  fiber  is  most  often 
introduced  in  unopened  pulpable  bags, 
although  for  some  types  of  paper  the 
fiber  is  dumped  from  the  bags.  In  order 
to  decrease  exposures  in  cases  where 
the  fiber  is  dumped  from  the  bags, 
asbestos  may  be  obtained  in 
noncompressed  pulpable  paper  bags  so 
that  bags  may  merely  be  slit  and  added 
directly  to  the  mixer,  where  it  is 
immediately  wetted.  TT)e  use  of  t>atch 
sizes  requiring  wtiole  bags  of  asbestos 
(rather  than  H  or  V4  bags)  can  further 
minimize  asbestos  handling  and  the 
potential  for  dust  generation.  As  in  other 
manufacturing  processes,  the  asbestos 
fiber  is  carried  onder  negative  pressure 
by  conveyor  to  a  mixer.  There,  the  fiber 
is  wet-mixed  with  paper  stock,  binder, 
and  other  ingredients.  The  stock  slurry 
flows  into  the  pepermaking  machine  and 
forms  a  sheet  with  a  solids  content  of 
less  than  5  percent.  Although  the 
moisture  content  is  reduced  greatly 
during  transit  through  the  paper 
machine,  the  wet  nature  of  the  material 
largely  precludes  the  release  of  airbome 
asbestos. 

The  steam-hested  rolls  in  the  drying 
section  typically  have  canopy  hoods  and 
exhausts  to  remove  water  vapor  and 
heat.  This  type  of  hooding  and  exhaust 
augments  the  general  ventiladon  in  the 
area  and  aids  in  removing  asbestos 
parbculates  released  during  the  drying 
operation. 


Local  exhausts,  area  hoods,  and 
central  exhaust  collection  systems 
represent  the  normal  control  measures 
used  to  minimize  asbestos  exposure  at 
the  slitting  and  calendering  stages. 
Housekeeping  is  also  critical  here. 

The  rewinding  step  involves  the  bulk 
packaging  of  papa-  products  on  spools, 
reels,  or  beams  &om  larger  rolls.  The 
operation  i»  dry,  and  the  hoods  and 
local  exhaust  may  be  used  as  dust- 
control  measures  during  these 
operations. 

Although  airborne  asbestos  fibers  are 
generated  throughout  the  entire 
manufacturing  process,  exposure  levels 
vary  widely  depending  on  the  asbestos 
content  of  the  product.  If  comparable 
control  systems  are  used,  airbome  fiber 
levels  at  a  plant  producing  a  gasket 
paper  containing  90  percent  asbestos  are 
normally  higher  than  levels  at  a  plant 
producing  specialty  papers,  or  beverage 
or  pharmaceutical  filters  containing  10 
percent  asbestos.  Elmissions  also  can 
vary  depending  on  the  physical  process 
itself.  Some  plants  perform  fiber 
introduction  and  stock  preparation  (i.e., 
wet-mixing]  as  separate  operations  and 
others  combine  these  into  a  single 
operation. 

Housekeeping  in  the  stock  preparation 
area  represents  a  crucial  control 
measure  for  minimizing  operator 
exposure  to  asbestos.  Central  vacuum- 
cleaning  systems  and  mechanical  floor- 
sweeper-vacuum  units  often  are  used 
during  these  operations. 

OSHA  based  its  feasibility 
determination  on  data  provided  by  the 
Quin-T  Corporation's  plant  in  Tilton, 
New  Hampshire.  As  shown  in  Table  15. 
these  data  are  the  most  recent  and 
comprehensive  available  for  asbestos 
paper  production.  The  mean  exposures 
for  all  areas  were  less  than  the  0.2  f/cc 
PEL.  OSHA  concludes  that  it  is  feasible 
for  this  industry  to  comply  with  the  0.2 
f/cc  PH..  This  position  is  consistent  with 
RTI's  findings  for  two  paper  firms  that 
responded  to  their  survey  [see  Appendix 
C  of  the  RL\]. 

Table  15.— Worker  Exposure  for 
Asbestos  Paper  Manufacture 


Job  ctenMostton 
praoaM 

MeanS- 

hrlWA 

s:s£ 

No.  at 

obearva- 

tiona 

Pbei  mtroductton' 

o.os 

.01 
.14 
.08 

004 
.10 
.12 

.11 

6 
22 

17 

Other 

25 

■  Theaa  data  omM  one  ouliar  of  0  56  l/oc.  Aa  a*  o(  olhar 
data  wye  0.1  l/oc  or  below.  C»HA  ■aiurnad  SmM  ma 
otoaaniMoa  wBs  due  to  an  aQU^Mnanl  praMam 

'  Thaaa  dM  onM  ana  outiar  ol  1 J  l/oc   Aa  al  ol  the 

other  ul»aiiiatii:ii'ii  wei«  0  4  f/oc  or  below.  OSHA  aaaumed 
that  Itaa  uhaaiiliuii  waa  atao  due  to  •<  ewapmam  problam. 
Source  U.S.  Oap««naM  ol  Lakor.  OSHA.  OMksa  ol  Regu- 
latory Analyili. 


Coating  and  Sealants 

Many  types  of  coatings  and  sealants 
have  asbestos  added  as  a  reinforcing 
agent  and  property  modifier.  In  most 
instances,  the  final  product  is  asphalt- 
based  and  is  used  for  roof  coatings  and 
automobile  tmderooatings. 

The  production  processes  for  surface 
coatings  and  sealants  are  similar.  In  the 
production  of  these  products,  the  fibers 
must  be  opened,  or  fluffed,  as  much  as 
possible.  Thus,  a  fluffing  operation  to 
agitate  the  fibers  follows  the  fiber 
introduction  stage.  Dry  ingredients  are 
then  mixed  with  the  opened  fibers 
followed  by  the  addition  of  the  asphalt 
or  coal  tar  and  solvents.  After  mixing, 
the  fiber  is  encapsulated  and  little 
asbestos  dust  is  generated.  The  coatings 
and  sealant  blends  are  then  packaged 
and  prepared  for  shipment. 

For  this  industry,  ^e  major  potential 
sources  of  airbome  fibrous  exposures 
precede  the  mixing  operation  due  to 
accidentia!  spills  during  fiber  receiving 
and  storing,  and  from  emissions  during 
fiber  introduction.  As  in  the 
manufacture  of  other  asbestos  products, 
OSHA  has  determined  that  it  is  feasible 
to  perform  these  tasks  with  with 
exposures  below  0.2  f/cc.  The  fluffing 
and  mixing  operations  are  kept  under 
negative  pressure,  and  housekeeping 
around  these  operations  is  continuous. 

OSHA  based  its  feasibility 
determination  on  data  provided  by  the 
Monsey  Products  Company  for  the  firm's 
Indianapolis,  Garland,  and  Rockhill 
plants.  These  data,  which  are  the  most 
comprehensive  available  on  coating 
facihties  that  have  good  work 
practices,*  are  summarized  in  Table  16. 

Table  i  6.— Worker  Exposures  During  the 
Manufacture  of  Asbestos  Coatinqs  and 
Sealants 


Job  daatfKcaltort 
^ooaaa 

Mean  8- 

hr  TWA 

'"J/ccj" 

StanitartI 

Neol 

OlM0fVS- 

•ana 

F«)er  Mnduellan  * 

Odtar- 

CIS 

0.15 

34 

13 

'  These  data  omrt  one  oadiar  ol  1  03  f/cc.  As  a»  of  the 
olher  observstnns  vMre  belnv  0  7  f/oc,  vMh  moat  below 
0  IS  f/cc  OSKA  assumed  that  tha  obaarMlion  was  due  to 
an  •qu^meni  pioWams 

Source  US  Oapadmant  ol  Labor.  06HA.  Otfoe  of  Regu- 
latory Artalyaw. 

As  indicated  in  the  table,  the  average 
exposures  for  these  work  stations  were 
less  than  0.2  f/cc  at  both  stations  in  the 
coating  plants.  OSHA,  therefore,  has 
determined  that  it  is  feasible  for  this 
industry  sector  to  comply  with  the  0.2  f/ 
cc  PEL.  This  feasibility  determination  is 


'  Data  provided  indicate  thai  the  four  other  planu 
did  not  appear  to  have  the  aame  quality  of  oonlrol 
technotogjr  (ExUbN  S12A.  Section  LJ. 
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consistent  with  the  limited  1983 
exposure  data  submitted  by  Dr.  Bra^  as 
well  as  with  the  position  of  the  AFLr- 
ClO  [Exhibit  335,  p.  41]. 

Asbestos-Reinforced  Mastics 

Due  to  their  heat-resistant  qualities, 
asbestos-reinforced  plastics  are  used  in 
the  electrical,  electronic,  automotive, 
and  printing  industries.  In  the 
manufacture  of  these  plastics,  raw 
asbestos  fiber  is  introduced  and  dry 
mixed  *vith  catalysts  and  other 
additives.  The  mixture  is  heated  into  a 
resin  in  the  form  of  pellet  or  powder 
preform.  The  preform  may  be  further 
processed  onsite  or  packaged  and  sold 
to  other  manufacturers.  Based  on  the 
information  provided  in  a  1984  report 
prepared  by  Versar  for  EPA  [Exhibit 


333),  primary  manufacturers  process 
only  30  percent  of  the  preform  that  they 
produce.  The  remaining  70  percent  is 
shipped  to  secondary  manufacturers 
who  shape  and  finish  the  asbestos- 
based  plastic  resin.  In  the  shaping 
process  of  the  final  plastic  product,  the 
preform  is  rolled,  stamped,  pressed,  or 
molded.  The  product  is  then  cured  in  an 
isolated  area  with  a  ventilation  system. 
The  strength  and  stiffness 
characteristics  of  the  final  product  are 
partially  controlled  by  the  time  and 
temperature  conditions  during  ciuing. 

OSHA's  feasibility  determination  for 
asbestos  reinforced  plastics  is  based  in 
part  upon  data  obtained  from  two  plants 
surveyed  by  RTl  and  fi^m  three  OSHA 
MIS  reports.  These  data  are  summarized 
in  Table  17. 


Table  17.— Worker  Exposures  During  the  Manufacture  Of  Asbestos-Reinforced 

Plastics 


Jet) 


Introducmn  — .»• 

lntroductK>n - 

Wet  macnarecal- 
Oy  mecnaracal... 
Omer 


MMn8-l¥ 

TMA 


01 
N/O 

aoi 

0.14-aS7 

0.04 


Stantttm 


n/a 

0.001 
N/A 
N/A 

0.047 


No  Of 
obeana- 


'34 
3 

'2 
'36 

13 


Sourcao( 


RTl  lurvey.' 
OSHAMlS. 
BTi  iwvey.* 
BTI  Kwey  < 
OSHA  MS. 


■  NurKwr  01  wnjtoyeei  ii»no  wre  luptoMnlod  by  mimqt  mixmn  W8  i*ed  mcu  dw  on  ttw  nunbw  o«  Mwpm  iitn 
no«gi»»n_^ 
'  Hiaiwififtd 


::?s,"^^ 


dwMnl' 

N/A=r«oi  awMBw. 


Source:  US  Departmem  of  Labor.  OSHA,  Office  of  Hegulalory  Analyaia. 


Since  these  data,  especially  the  MIS 
data,  do  not  represent  plants  using  the 
best  controls,  OSHA's  determination  is 
also  based  upon  the  technologies 
currently  available  in  the  other  primary 
sectors. 

The  data  indicate  that  exposures  at 
the  fiber  introduction  and  wet 
mechanical  processes  in  this  industry 
are  below  0.2  f/cc  and  that  the  problem 
exposure  areas  during  the  manufacture 
of  the  plastics  appear  to  be  in  dry 
finishing  operations.  These  operations 
are  similar  to  dry  mechanical  operations 
in  other  asbestos  products 
manufacturing  industries  and  include 
grinding  and  sanding,  which  OSHA  has 
determined  may  not  be  feasible  to 
achieve  exposure  levels  below  0.2  f/cc 
without  the  use  of  respirators.  Thus, 
OSHA  believes  it  is  technologically 
feasible  for  most  operafions  to  achieve  a 
0.2  f/cc  TWA,  but  that  respirators  will 
be  required  during  grinding  and  sanding. 

Secondary  Manufacturing 

Secondary  manufacturers  modify  or 
fabricate  primary  asbestos  products  to 
yield  final  products  (e.g.,  impregnated 
roofing  felt)  or  intermediate  products 


(e.g.,  asbestos  textiles  made  into  fire- 
resistant  clothing).  Receiving  and 
handling  these  primary  products  do  not 
pose  exposure  problems.  Compared  with 
the  primary  processing  steps  of  fiber 
introduction,  mixing,  and  conveying 
loose  fibers,  secondary  fabrication  takes 
place  in  a  more  controllable 


environment.  Exposures  occur  in  this 
sector  when  stable  asbestos  products 
are  altered  by  dry  mechanical 
operations  that  release  encapsulated 
fibers  into  the  air.  As  supported  by  data, 
exposures  resulting  from  these  dry 
mechanical  finishing  operations  can  be 
controlled  by  shrouded  tools  and  by  wet 
methods  in  some  cases.  As  with  primary 
manufacturing,  OSHA  has  determined 
that  it  is  feasible  for  these  industries  ti 
comply  with  the  0.2  f/cc  PEL  in  all 
operations  with  the  exception  of  some 
maintenance  activities  (e.g.,  repairing  or 
servicing  the  controls  that  protect  the 
other  workers)  and  a  limited  number  of 
dry  mechanical  operations.  The  basis  for 
this  determination  is  presented  below. 

A/C  Sheet 

The  secondary  manufacturing  of  A/C 
sheet  prepares  the  product  for  specific 
installation  requirements.  This 
fabrication  requires  the  same  dry 
mechanical  processes  that  were 
described  for  primary  manufacturing 
processes,  such  as  sawing,  drilling, 
routing,  beveling,  and  sanding.  Some  of 
the  firms  that  responded  to  RTI's  survey 
reported  using  wet  spray  during  sawing 
and  routing.  As  in  other  processes,  tools 
are  equipped  with  local  exhaust 
systems.  High  exposures  are  likely  to 
remain  a  problem  during  sanding,  which 
is  unique  to  A/C  sheet  production. 

OSHA's  determination  of  feasibility  in 
this  sector  is  based  on  data  obtained  in 
response  to  the  RTl  survey  (see  Table 
18).  As  all  of  the  exposures  shown  in  the 
table  are  below  0.15  f/cc,  and  because 
the  1983  data  [Exhibit  235-A,  Table 
XXII]  for  a  secondary  user  of  A/C  sheet 
are  also  all  below  0.15  f/cc  OSHA  has 
determined  that  it  is  feasible  for  this 
sector  to  comply  with  the  0.2  f/cc  PEL, 
except  for  sanding,  where  respirators 
will  be  required. 


Table  18.— Worker  Exposures  During  Secondary  Manufacture  of  Asbestos  Cement 

Sheet 


desgnabon 


Annual  producton 


>1  rntionfea.. 
7.000  aq  yda... 

N/A 

21,000  aq  yd*.. 


Job  daaaificakon 


Dry  mechanical... 
Wei  mecbanKal.. 


Omar.. 


8-»»TWA 
axooatxe 

ec) 


N/D  0.14 

010 

N/O 

<0.10 


No  of 

leoniefa 
at 


20 
1 

S 
IS 


N/D= NoTHleieciabta. 

Sourea:  US  DepartmarH  O  Labor.  OSHA,  Otfica  of  Bagutalory  Anafyaia,  btami  on  RTl  aurvey  lAppendh  C  of  Iha  RIAl. 


Friction  Products 

In  this  sector,  manufacturers  assemble 
automatic  transmission  parts,  disk  and 
drum  brakes,  and  automotive  clutches. 
Asbestos  products  undergo  a  final 


forming  process  which  may  include 
grinding.  The  product  is  then  assembled 
by  means  of  a  riveting  operation.  An 
example  of  this  secondary  fabrication  of 
fiiction  products  is  the  assembly  of  disc 
brakes.  The  asbestos  brake  pad 
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received  from  the  primary  manufacturer 
is  prepared  prior  to  attachment  to  the 
metal  brake  shoe.  This  preparation 
might  involve  drilling  holes  or  grinding 
to  fit  a  shoe.  The  pad  is  then  riveted  to 
the  metal  shoe.  Despite  the  use  of  local 
exhaust,  grinding  generates  high 
volumes  of  asbestos  dust.  Thus,  grinding 
results  in  problem  exposures  as  it  does 
in  primary  manufacturing. 

OSHA's  determination  of  feasibility  in 
this  sector  is  also  based  on  data 
obtained  in  response  to  the  RTl  survey. 
These  data,  which  were  obtained  from 
four  plants,  are  summarized  in  Table  19. 
As  the  average  exposures  shown  were 
well  below  0.2  f/cc.  OSHA  has 
determined  that  it  is  feasible  for  this 
sector  to  comply  with  the  0.2  f/cc  PEL. 
except  for  grinding  operations,  where 
respirators  will  be  used. 


Gaskets  and  Packing 

The  report  prepared  by  Versar 
[Exhibit  333]  indicated  that  95  percent  of 
asbestos  gaskets  and  packings  undergo 
secondary  manufacturing.  Secondary 
fabrications  cut  the  gaskets  from  paper 
sheets  using  metal  die  stamping  or 
pressing  machinery.  Sawing  and  drilling 
are  sometimes  performed  in  the  finishing 
of  the  gaskets. 

The  greatest  potential  for  exposure  in 
the  secondary  fabrication  of  packings 
occurs  during  slitting  and  braiding 
operations.  Wet  methods  are  sometimes 
used  in  the  braiding  of  asbestos  yams. 
Local  exhaust  systems  are  used  along 
with  housekeeping  practices  to  minimize 
exposures. 


Table  i  9.— Worker  Exposures  During  the  Secondary  Fabrication  Friction  Products 


Job  dassificatKyi/process 


Dry  mectianical  ■ 
Othar* „„. 


MeanB-br 

TWA 

exposure  (f/ 

cc) 


007 
004 


Standard 
devialion 


0.04 
0.03 


Numt)ef  ol 

ottserva- 

tions 


•66 
>152 


'Oata  obtained  from  plants  designaled  as  "ee."  "hh."  "mm."  and  "nn  " 

■Foiv  plants   reported  average  values    TNs  number  presents  the  employment  at  the  plants  in  this  |ob  category 

'Data  obtair>ed  (njm  ptants  designated  «s  "hh."  "nn."  and  "pq "  m  (he  RTl  survey 

Source:  US  Department  of  Labor.  OSHA.  Office  of  Regulatory  Artalysis.  as  denved  from  RTl  survey. 


OSHA's  feasibility  analysis  for  this 
sector  is  based  on  70  observations 
obtained  from  the  OSHA  MIS 
compliance  data  for  the  years  1979 
through  1984.  These  observations  ranged 
from  non-detectable  to  0.43  f/cc.  with  a 
mean  value  of  0.06  f/cc  and  a  standard 
deviation  of  0.1  f/cc.  Based  on  these 
data  which  do  not  represent  the  best 
controlled  plants.  OSHA  has  determined 
that  it  is  feasible  for  this  sector  to 
comply  with  the  0.2  f/cc  PEL 

Textiles 

Secondary  manufacturers  produce 
fire-resistant  and  heat-resistant 
materials  and  electrical  insulation  from 
asbestos  cloth  and  yarns.  Data  from 
OSHA  MIS  data  and  RTl  surveys  [See 
Appendix  C  of  the  RIA]  indicate  that  the 
cutting  of  asbestos  fibers  and  the  sewing 
of  these  materials  with  asbestos  thread 
result  in  exposures  above  0.2  f/cc  PEL. 
OSHA's  feasiblity  determination  that 
this  sector  may  have  difficulty  meeting 
the  PEL  is  based  on  data  obtained  from 
two  plants  in  response  to  the  RTl  survey 
and  from  an  OSHA  inspection  report. 
These  data  are  summarized  in  Table  20. 

As  it  may  not  be  feasible  for  these 
operations  to  be  performed  with 


exposures  below  0.2  f/cc.  respirators 
may  have  to  achieve  the  PEL.  This 
determination  is  consistent  with  the 
data  provided  by  Raymark  [Appendix  B 
of  the  RIA]  and  with  the  position  of  the 
AFLr-CIO  [Exhibit  335.  p.  44]  that  this  is 
a  problem  sector.  OSHA.  however, 
expects  that  plants  in  this  sector  would 
utilize  controls  used  by  other  asbestos 
processors  (e.g..  local  exhaust 
ventilation,  vacuums,  etc.).  These 
controls  are  currently  available  and 
their  implementation  should  reduce 
exposures. 

Table  20.— Worker  Exposures  During  the 
Secondary  Manufacture  of  Asbestos 
Textiles 


Job  classification/ 
process 

hrTWA 
expo- 
sures (1/ 
cc) 

No.  Of 

otnerva- 

tiom 

Source  Of 
data 

Sewmg  and  cutting 

ollabnc 
Sewing  and  cutting 

oltabnc. 

Other „ 

Other 

0.6 
15-1.8 

0185 

1 

3 
•8 

2 

■12 

osHAimis 

HTl  Swvey « 

OSHAMlS 

RTl  Survey ' 

■  Number  of  samples  was  rxjt  reported  These  data  repre- 
sent the  number  ol  workers  represented  t>y  the  readings 
'Plant  designated  as  "ss"  (see  Appendix  C  ol  the  RIA) 
'Plant  designated  as  "rr"  (see  AppendK  C  of  the  RIA) 
Source  U  S  Oepanmeni  ol  Labor.  OSHA  Office  ol  Regu- 
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Plastics 

The  secondary  manufacture  of 
asbestos-reinforced  plastics  involves  the 
forming  and  finishing  of  preform  plastics 
received  from  primary  manufacturers. 
The  process  steps  are  the  same  as  these 
for  primary  manufacturing.  The  preform 
is  received  and  then  remelted.  It  is  then 
rolled,  stamped,  pressed,  or  molded  as 
in  primary  manufacturing.  The  product 
is  cured  in  an  enclosed  area  which  is 
furnished  with  local  ventilation.  When 
curing  is  complete,  the  product  is 
finished  through  operations  that  may 
include  grinding,  drilling,  or  sanding. 
Hand  and  portable  tools  are  equipped 
with  shrouded  exhaust/collection 
systems.  Larger  finishing  machines  use 
local  exhaust  systems  near  the  surface 
being  finished. 

The  dry  mechanical  operations 
performed  in  this  industry  are  similar  to 
the  finishing  steps  of  primary 
manufacturing  where  exposures  have 
been  shown  to  exceed  the  0.2  f/cc  PEL. 
There  were  no  comments  submitted  to 
the  OSHA  record,  however,  that 
indicated  that  a  0.2  f/cc  TWA  would  not 
be  feasible  for  this  sector.  Consequently, 
although  the  Agency  recognizes  that 
some  dry  finishing  operations  may  cause 
high  exposures  for  short  periods  of  time. 
OSHA  believes  it  is  technologically 
feasible  to  reach  a  0.2  f/cc  TWA.  This 
determination  is  based  on  seven  OSHA 
compliance  reports  which  indicated  an 
average  exposure  of  0.1  f/cc. 

Automotive  Brake  and  Clutch 
Remanufacturing 

This  type  of  remanufacturing  is  a 
salvage  operation  that  rebuilds  worn 
brakes  and  clutches.  Worn  brake  pads 
and  clutch  facings  are  stripped  from 
their  metal  supports  and  are  replaced 
with  new  pads  and  linings.  The  stripping 
of  the  old  asbestos  pad  is  a  potential 
source  of  high  exposures.  To  remove  the 
entire  used  pad.  the  operation  may 
require  abrasive  action  which  causes 
dust  to  be  generated.  Once  the  metal 
back  of  the  old  pad  has  been  cleaned, 
the  process  is  identical  to  the  assembly 
procedure  described  earlier  for  the 
fabrication  of  secondary  friction 
products.  OSHA  based  its  feasibility 
determinations  on  data  obtained  from 
the  OSHA  MIS  data  base  and  from 
responses  to  the  RTl  survey.  These  data 
are  summarized  in  Table  21.  As  the 
mean  exposures  for  this  industry  are 
0.12  f/cc  or  below,  OSHA  has 
determined  that  it  is  feasible  for  this 
sector  to  comply  with  the  0.2  f/cc  PEL. 
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Ta81£  21.— Worker  Exposure  Data  for  Automotive  Brake  and  Clutch  Re»«a»iufacturinq 
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Service  bidustries 

Automotive  Brajce  and  Clutch  Repair. 
Workers  who  repair  brakes  and  clutches 
made  with  asbestos  may  be  exposed 
because  brakes  and  clutches  deteriorate 
with  wear,  thereby  resulting  in  friable 
asbestos.  Asbestos  dust  present  on 
these  automotive  parts  is  easily 
disturbed  and  becomes  airborne  during 
the  repair  and  removal  of  the  linings. 
Exposures  above  0.2  f/cc  are 
particularly  prevalent  when  compressed 
air  is  used  to  dean  the  linings.  These 
exposures  can  be  significandy  reduced, 
however,  by  using  solvent  mists  on  the 
linings  and  then  wiping  them  off,  or  by 
using  vacuums  to  remove  the  dust. 

OSHA  determined  that  it  is  feasible 
for  this  industry  to  meet  the  0.2  f/ca 
This  determination  is  based  primarily  on 
data  obtained  from  the  OSHA  MIS 
compliance  data  base  and  from  a 
November  22, 1982.  study  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  [Report  No. 
32.4].  The  OSHA  data  contained  47 
observations  from  the  period  1979 
through  1984.  with  a  mean  8-hour  TWA 
exposure  of  0.03  f/cc  and  a  standard 
deviation  of  0.14  f/cc  In  addition,  the 
NIOSH  study  demonstrated  that  average 
exposures  were  below  0.1  f/cc  when 
using  either  the  solvent  mist  or  the  high- 
efficiency  particulate  air  (HEPA) 
vacuum  systems.  Thus,  OSHA 
determined  that  the  a2  f/cc  is  feasible 
in  this  sector. 

Shipbuilding  and  Repair.  Current 
shipbuilding  activities  should  not 
generate  any  worker  exposure  to 
asbestos  because  the  use  of  asbestos 
has  been  phased  out  of  this  type  of 
construction.  The  greatest  potential  for 
asbestos  exposure  is  during  the  removal, 
or  "rip-out."  of  old  asbestos  material. 
Rip-out  often  requires  sawing,  tearing, 
cutting,  and  scraping  to  remove  existing 
asbestos  materials,  and  these  activities 
frequently  occur  in  confined  spaces. 
Additional  sources  of  asbestos  exposure 
for  a  small  number  of  shipyard  workers 
occur  during  operations  such  as  gasket 
cutting.  OSHA  believes  that  these 


additional  exposures  can  be  kept  below 
the  PEL  of  0.2  f/cc  through  the  use  of 
ventilation  and  wet  methods,  which 
have  been  used  successfully  in  other 
industries. 

OSHA,  however,  anticipates  problems 
in  controlling  exposures  diuing  major 
rip-out  operations.  These  operations 
involve  the  removal  of  asbestos  from 
large  areas  such  as  machinery  rooms  or 
engine  rooms.  The  particLilar  constraints 
of  the  shipbuilding/repair  work 
environment  limit  the  use  of  traditional 
engineering  controls.  Safety  rules 
restrict  the  nimiber  of  hoses,  pipes,  and 
other  eqmpment  that  can  pass  through 
certain  bulkhead  openings  below  deck. 
The  confined  spaces  in  ships  impede  the 
use  of  even  portable  ventilation 
equipment  in  certain  areas.  In  addition, 
wetting  agents  are  not  permitted  for  rip- 
out  activity  in  nuclear  reactor 
compartments  because  of  the  fear  of 
contamination. 

For  example,  in  testimony  at  the 
formal  hearings,  Mr.  James  R.  Thorton  of 
the  Newport  News  Shipbuilding 
Drydock  Co.  presented  exposure  data 
collected  during  major  rip-outs  of 
reactor  compartments  where  the  use  of 
water  and  satiirating  agents  was 
restricted.  These  data  show  that  41 
percent  of  the  exposures  were  greater 
than  2.0  f/cc.  and  another  32  percent 
were  between  0.5  f/cc  and  2.0  f/cc 
[Hearing  Transcript  of  June  25, 1984.  p. 
79).  The  Federal  Employees  Metal 
Trades  Council  [Exhibit  158-«1 
submitted  to  the  record  other  monitoring 
results  of  major  asbestos  rip-outs  in  the 
reactor  compartment  of  nuclear 
submarines.  These  data  showed  similar 
exposure  levels,  with  40  percent  of  the 
exposures  greater  than  2.0  f/cc  and  10 
percent  between  0.5  f/cc  and  2.0  f/cc. 
Thus,  OSHA  concludes  that  the  0.2  f/cc 
PEL  is  not  feasible  during  asbestos  rip- 
outs  of  nuclear  components  without  the 
use  of  respirators. 

According  to  Mr.  Thorton.  the 
exposure  results  for  major  asbestos  rip- 
outs  of  non-nuclear  components  (where 
wetting  agents  can  be  used)  show  that  5 


percent  of  the  exposures  are  greater 
than  2.0  f/cc,  and  28  percent  are 
between  0.5  f/cc  and  2.0  f/cc.  One  of  the 
respondents  ("QR")  to  the  RTI  survey 
reported  exposures  ranging  from  less 
than  0.02  f/cc  to  0.5  f/cc  for  the  wet 
removal  of  pipe  wrap,  wallboard,  and 
gasket  materials.  The  respondent  stated 
that  PEL  of  0.2  f/cc  can  be  attained 
during  these  small-scale  or  "minor  rip- 
out"  operations  by  using  wet  removal 
practices.  OSHA  has  thus  determined 
that  the  0.2  f/cc  PEL  is  feasible  for 
certain  minor  rip-outs  in  non-nuclear 
vessels,  but  that  respirators  will  be 
needed  during  major  rip-outs  in  non- 
nuclear  vessels. 

Construction 

New  Construction.  Although  concerns 
about  the  potential  health  hazards  of 
asbestos  exposure  have  curtailed  its  use 
substantially  in  recent  years,  a  number 
of  asbestos  materials  are  still  used  in 
new  construction.  These  products 
include  A/C  pipe  and  sheet,  vinyl/ 
asbestos  floor  tile,  and  asphalt  roofing 
felts  and  coatings. 

A/C  Pipe.  In  a  study  [Exhibit  84-279] 
performed  in  1977  for  the  A/C  Pipe 
Producers  Association,  Equitable 
Environmental  Health,  Inc.,  (EEH) 
collected  short-term  personal  samples  to 
evaluate  exposure  during  various 
operations  that  might  be  performed  in 
the  field  on  A/C  pipe,  using  different 
types  of  equipment.  For  example,  while 
unloading  pipe  at  the  site  and  laying 
pipe  in  the  trench,  the  highest  TWA 
concentrations  reported  were  0.03  f/cc 
and  0.02  f/cc,  respectively.  These  data 
suggest  that  there  is  littie  potential  for 
exposure  in  these  operations  and  that  no 
specific  controls  are  necessary  to  keep 
exposures  below  the  0.2  f/cc  PEL. 

When  installing  A/C  pipe,  however,  it 
may  be  necessary  to  cut,  machine,  or  tap 
the  pipe  at  the  work  site,  which  may 
expose  workers  to  airborne  asbestos 
fibers.  Although  the  current  trend  is  for 
more  of  these  activities  to  be  performed 
by  the  manufacturer  rather  than  in  the 
field  [Exhibit  333,  Sections  G,0,Q]. 
cuttiiig  and  machining  are  associated 
with  potentially  high  exposures.  Joe 
Jackson  of  the  Association  of  A/C  Pipe 
Producers  (AACPP)  noted,  however,  the 
feasibility  of  installing  A/C  pipe  with 
exposures  below  the  PEL  of  0.2  f/cc.  In 
pre-hearing  written  testimony  he  stated 
as  follows: 

Workers  foUowing  AACPP**  recommended 
work  practices  could  almost  always  ensure 
that  they  would  avoid  peak  exposures  in 
excess  of  0.75  f/cc  over  15  minutes,  while 
eight-hour  time-weighted  average  exposures 
would  remain  at  0.1  f/cc  or  below.  [Exhibit 
91-16,  Section  a  p.  12.] 
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Based  on  the  EEH  study,  OSHA  has 
determined  that  these  exposures  can  be 
controlled  to  levels  under  0.1  f/cc 
through  the  use  of  shrouded  or  doty 
tools.  Thus,  the  Agency  has  determined 
that  it  is  feasible  to  comply  with  the  0.2 
f/cc  PEL  during  the  installation  of  A/C 
pipe. 

A/C  SheeL  In  new  construction 
activities,  the  installation  of  A/C  sheet 
may  require  sawing,  drilling,  or  sanding 
operations.  Much  of  this  activity, 
however,  is  performed  by  primary  and 
secondary  manufacturers,  thereby 
reducing  the  need  for  additional 
fabrication  in  the  field. 

For  on-site  fabrication  that  does 
occur,  the  use  of  tools  fitted  with  local 
exhaust  shrouds  connected  to  a  HEPA 
vacuum  have  been  demonstrated  to 
reduce  concentations  significantly 
[Exhibits  312-A  and  298].  TWA 
exposures  during  the  installation  of  A/C 
sheet  have  been  reported  to  be  below 
0.2  f/cc,  even  for  drilling  and  cutting 
[Exhibit  84-474,  Appendix  A].  In  fact, 
some  studies  reported  only  from  40 
percent  to  50  percent  of  the 
measurements  above  concentrations  of 
0.1  f/cc  [Exhibits  306  and  333,  Section 
RJ.  Thus,  OSHA  has  determined  that  it 
is  feasible  to  meet  a  PEL  of  0.2  f/cc 
through  the  use  of  engineering  controls 
during  the  installation  of  A/C  sheet. 

Vinyl /Asbestos  Floor  Tile.  In  four 
studies  [Exhibit  84-474.  p.  314] 
performed  for  the  Resilient  Floor 
Covering  Institute,  personal  breathing 
zone  samples  were  collected  to  evaluate 
worker  exposures  during  various 
installation  and  removal  operations  for 
both  sheet  vinyl  floor  covering  and 
vinyl-asbestos  floor  tile.  The  results 
indicated  that  TWA  airborne  fiber 
concentrations  ranged  from  below 
detectable  (less  than  O.Ql  f/cc)  to  aiO  f/ 
cc  during  the  installation  of  sheet  vinyl, 
and  from  below  detectable  to  0.03  f/cc 
during  the  installation  of  vinyl-asbestos 
floor  tile.  In  another  study,  Dimnigan 
and  Lebel  [Exhibit  84-474.  p.  3.14] 
reported  TWA  concentrations  below 
detectable  levels  for  the  installation  of 
vinyl-asbestos  floor  tile. 

When  installing  a  new  floor,  it  is  often 
necessary  to  first  remove  the  old  tile  or 
sheet  vinyl  floor  covering.  The  data 
obtained  [Exhibit  84-474,  p.  314]  indicate 
that  when  the  recommendations  of  the 
Resilient  Floor  Covering  Institute  (e.g., 
wet  sweeping  and  handling,  and 
prohibiting  powersanding  and  blowing 
asbestos  dust)  were  foUowed.  average 
TWA  airborne  fiber  concentrations 
were  below  the  0.2  f/cc  PEL  during  tbe 
removal  of  the  old  floor.  TYau,  OSHA 
detenmned  that  it  is  feasible  to  comply 
with  the  0^  f/cc  PEL  during  the  removal 


and  installation  of  vinyl/asbestos 
flooring. 

Asphalt  Roofing  Felts  and  Coatings. 
Asbestos  roofing  felts  are  composed  of 
approximately  85  percent  chrysotile 
asbestos,  saturated  with  tar  or  asphalt. 
During  installation,  the  roofing  felts  are 
cut  to  length  with  knives  and  are 
attached  to  the  roof  with  nails.  Asphalt 
is  then  applied  over  the  felts.  The 
removal  of  roofing  felts  generally 
requires  chopping  (with  an  axe)  or 
sawing  (with  a  circular  mounting  on 
wheels)  the  existing  roof  membrane  into 
pieces  that  can  be  pried  or  scraped  from 
the  the  deck.  Because  the  asbestos 
fibers  are  encapsulated  with  tar  or 
asphalt  during  the  production  of  the  felt, 
the  fiber  release  during  installation  and 
removal  is  expected  to  be  relatively  low. 

In  written  testimony,  Eric  Wormser  of 
Gibson-Homans  emphasized  that  during 
the  "teftr-ofT*  of  an  old  roof,  "there  still 
is  no  asbestos  exposure  since  asbestos 
fibers  in  any  old  coating  or  cement  are 
encapsulated  in  the  product"  [Exhibit 
91-16,  Section  K,  p.  6].  Nevertheless,  as 
the  condition  of  the  roof  deteriorates 
due  to  age  and  exposure  to  the  elements, 
the  quantity  of  asbestos  fibers  released 
will  increase.  This  is  clearly  shown  in 
studies  conducted  by  Johns-Manville, 
and  reported  by  GCA  Corporation 
(Exhibit  84-474,  p.  3.17].  Personal 
breathing  zone  and  area  samples  were 
collected  at  11  separate  construction 
sites  to  evaluate  worker  exposure  to 
asbestos  during  the  removal  and 
subsequent  replacement  of  old  roofing. 
The  results  indicated  TWA  airborne 
fiber  concentrations  as  high  as  0.60  f/cc 
during  the  installation  of  roofing  felts, 
with  a  mean  concenti-ation  of  0.22  f/cc. 
Thus,  engineering  controls  and  work 
practices  may  not  reduce  exposures 
below  the  0.2  f/cc  PEL  in  all  cases  and 
respirators  will  be  required  during  some 
roofing  projects. 

Asbestos  Abatement.  Because  of  the 
concerns  about  potential  health  hazards, 
many  building  owners  and  managers,  as 
well  as  industrial  firms,  are  performing 
asbestos  abatement  projects  to  prevent 
or  reduce  the  potential  for  fiber  release. 
Generally,  these  involve  either  removal 
(with  or  without  replacement  using  a 
non-asbestos  substitute),  encapsulation 
with  a  polymeric  coating,  or  enclosure. 
In  recent  years,  many  contracting  firms 
have  been  formed  that  specialize  in- 
asbestos  abatement 

In  general,  asbestos  removal  involves 
one  of  two  categories  of  products:  (1) 
Spray-on  or  trowel-applied  fireproofing 
or  acoostical  plasters;  and  (2)  insulation 
of  pipes,  boilers,  or  process  equipment. 
In  removing  asbestos,  a  widely  used 
practice  is  to  wet  the  material  to  be 


removed,  usually  with  water  having  a 
surfactant  added  to  enhance  penetration 
[Exhibit  84-474,  p.  3.22].  The  use  of 
vacuums  equipped  with  HEPA  filters,  or 
wet  mopping  are  the  preferred  methods 
of  clean  up. 

In  written  testimony,  Suzanne  Kossan 
of  the  International  Brotherhood  of 
Teamsters  gave  evidence  to  support  the 
effectiveness  of  wet  methods,  when  she 
stated  the  following: 

Of  over  7.000  air  samples  gathered  [in  1963] 
at  Maryland  construction  sites, 
approximately  one-half  of  the  samples 
showed  asbestos  exposure  levels  less  than 
0.1  f/cc.  8-hour  TWA  [Exhibit  223.  p.  3). 

The  data  by  T.  Joel  Loving  of  the 
University  of  Virginia  [Exhibit  84-474.  p. 
3.23]  show  that  although  wet  methods 
are  effective  in  reducing  exposures  to 
below  the  current  PEL  of  2.0  f/cc  during 
asbestos  removal,  47  percent  of  the 
observations  exceeded  0.5  f/cc,  and  a 
total  of  59  percent  exceeded  the  0.2  f/cc 
PEL.  The  Loving  report  also  summarized 
similar  data  from  other  investigators. 

The  data  from  Clayton  Environmental 
Consultants,  Inc.  [Exhibit  84-474,  p.  3.27] 
for  the  removal  of  fireproofing  and 
acoustical  plastics  using  both  wet 
methods  and  a  HEPA  vacuum,  for 
example,  show  eight  short-term 
exposures  ranging  from  below 
detectable  to  170  f/cc.  In  fact,  of  255 
personal  samples  collected,  79  percent 
exceeded  the  0.2  f/cc  PEL.  Joseph  Durst, 
Jr.,  of  United  Brotherhood  of  Carpenters 
and  Joiners  of  America,  acknowledged 
the  difficulty  of  reducing  exposure  levels 
during  abatement  projects  and  stated  as 
follows: 

Although  exposures  could  be  brought  down 
to  the  level  of  5O0.(X)0  to  one  million  fibers/m' 
[through  the  use  of  wet  methods  and 
engineering  controls],  exposures  below 
100,000  fibers/m'  may  be  difTiojll  to  achieve 
in  some  cases.  In  those  cases  personal 
protective  equipmient  will  be  necessary  and 
would  be  the  only  feasible  way  to  reduce 
exposures  to  below  safe  levels.  [Exhibit  143, 
p.  4.) 

Thus,  on  the  basis  of  these  data,  OSHA 
has  determined  that  engineering 
controls  cannot  routinely  reduce 
exposures  below  the  0.2  f/cc  PEL  during 
major  asbestos  removal  projects  and 
that  the  supplemental  use  of  respirators 
may  be  required. 

For  minor  removal  projects,  where 
small  amounts  of  asbestos  are  removed, 
OSHA  has  determined  that  the  0.2  f/cc 
PEL  is  feasible.  For  example,  data 
supplied  by  Clayton  Environmental 
Consultants.  Inc.,  indicate  that  8-hour 
TWA  exposures  during  the  removal  of 
preformed  pipe  insidation  from  process 
pipe  at  petroletmi  refineries  using  wet 
methods,  range  from  less  than  0.01  f/cc 
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to  0.57  f/cc  with  a  geometric  mean  value 
of  0.09  f/cc  (Exhibit  84-474.  Table  3.10]. 
OSHA  assumes  that  smaller  jobs  would 
be  associated  with  such  lower  TWAs 
(due  to  the  shorter  duration  of 
exposure).  In  addition,  "glove  bags"  are 
available  for  certain  types  of  jobs.  In  15 
area  samples  collected  during  the 
removal  of  asbestos  from  steam  pipes 
while  using  glove  bags  [Exhibit  84-474. 
Table  A-21.  TWA  concentrations  ranged 
from  below  detectable  (less  than  0.1  f/ 
cc)  to  0.02  f/cc.  These  data  demonstrate 
that  glove  bags  can  reduce  airborne 
fiber  concentrations  to  below  the  0.2  f/ 
ccPEL. 

Encapsulants  are  still  being  used  in 
many  asbestos  abatement  projects. 
Encapsulants  are  water-soluble  latex 
products  that  are  sprayed  on  to  asbestos 
materials  to  bind  and  prevent  the 
release  of  asbestos  fibers.  An 
encapsulant  may  either  be  a  bridge, 
which  forms  a  film  over  the  surface  of 
the  insulation  material,  or  a  penetrant, 
which  soaks  at  least  partially  through 
the  fiber  matrix.  By  its  nature, 
encapsulation,  when  applied  by  an 
experienced  professional,  does  not 
normally  involve  high  fiber  release.  In 
personal  samples  collected  by  Clayton 
Environmental  during  the  application  of 
both  bridging  and  penetrating 
encapsulants.  TWA  concentrations, 
however,  ranged  from  0.03  f/cc  to  0.28  f/ 
cc.  with  a  geometric  mean  of  0.17  f/cc. 
Thus,  with  the  majority  of  samples 
below  0.2  f/cc.  OSHA  believes  that  it  is 
generally  feasible  for  this  sector  to 
comply  with  the  0.2  f/cc  PEL  during 
encapsulation  work,  although 
respirators  may  be  needed  on  some 
projects. 

Renovation /Remodeling  of  Existing 
Structures.  Asbestos  has  been  used 
widely  in  construction  until  the  mid- 
1970s  when  certain  applications  were 
curtailed  by  the  Environmental 
Protection  Agency  (EPA).  As  a  result, 
substantial  amounts  of  asbestos 
materials  are  present  in  numerous 
buildings  that  were  constructed  in 
earlier  years. 

In  addition  to  the  uses  in  new 
construction  described  above,  materials 
containing  asbestos  are  used  for  pipe 
and  boiler  insulation,  fireproofing, 
drywall  tape  and  spackling.  and 
acoustical  plasters.  Consequently,  such 
materials  are  present  in  office  buildings, 
schools,  hospitals,  residential  buildings, 
mdustrial  facilities,  power  plants,  etc. 
that  were  built  in  earlier  years. 

In  renovation  projects,  workers 
indirectly  involved  with  asbestos 
products  may  be  exposed  inadvertently 
bv  disturbing  these  materials  [Exhibit 
207).  For  example,  in  multistory 
buildings  where  beams  and/or  decking 


are  covered  with  asbestos  fireproofing. 
electricians,  pipefitters,  telephone 
installers,  or  workers  who  repair  heating 
ventilation  and  air-conditioners  may  be 
exposed  to  appreciable  concentrations 
of  asbestos  fibers  when  working  above 
suspended  ceilings.  This  exposure  may 
result  from  direct  contact  with  the 
fireproofing.  or  from  the  disturbance  of 
settled  fibers  from  various  surfaces 
above  the  ceiling  (i.e..  existing  pipe, 
ductwork,  or  drop  ceiling  tiles). 

In  personal  samples  collected  in  office 
buildings  and  schools.  [Exhibit  84-474. 
p.  3.31]  Clayton  Environmental 
Consultants  measured  TWA  exposures 
ranging  from  0.02  f/cc  to  1.4  f/cc.  with  a 
geometric  mean  of  0.14  f/cc,  while 
workers  were  removing  drop  ceiling  tiles 
from  the  ceiling  tract.  The  results  of  the 
samples  collected  in  the  breathing  zones 
of  electricians,  pipefitters,  and  heating, 
ventilation,  and  air-conditioning 
(HVAC)  workers  indicated  geometric 
mean  TWA  concentrations  of  0.11  f/cc, 
0.12  f/cc,  and  0.14  f/cc,  respectively 
[Exhibit  84-474.  Table  A-12].  The 
highest  value  measured  was  2.8  f/cc  for 
an  HVAC  worker.  In  each  case,  wet 
methods  were  employed  for  any  direct 
contact  with  asbestos  material,  and 
HEPA  vacuums  were  used  for  clean-up. 
These  values  are  consistent  with  OSHA 
inspection  data  [Exhibit  84-474.  Table 

A-11]. 

A  variety  of  other  activities  may  also 
involve  the  disturbance  of  asbestos 
materials  and  the  subsequent  exposure 
of  renovation  workers.  For  example, 
carpenters  and  drywallers  may  install 
new  walls  which,  if  attached  to  beams 
covered  with  fireproofing.  may  result  in 
exposure.  The  results  of  samples 
collected  by  Clayton  Environmental 
Consultants.  Inc..  indicate  geometric 
mean  TWA  concentrations  of  0.16  f/cc 
for  carpenters  and  0.41  f/cc  for 
drywallers.  Personal  samples  taken  by 
the  Argonne  National  Laboratory  during 
similar  activities  showed  TWA 
concentrations  ranging  from  0.35  f/cc  to 
0.87  f/cc  using  wet  methods  and  HEPA 
vacuums  [Exhibit  84-474]. 

OSHA  has  determined  that 
engineering  controls  (such  as  negative- 
pressure  enclosures  and  vacuums)  are 
generally  effective  in  limiting  exposures 
after  asbestos  containing  materials  have 
been  disturbed,  but  that  workers  who 
actively  disturb  these  materials  will 
probably  require  respiratory  protection 
to  comply  with  the  0.2  f/cc  PEL 
Routine  Facility  Maintenance. 
Routine  maintenance  and  repair 
activities  may  also  involve  the 
disturbance  of  asbestos  materials  and 
products,  as  described  in  the  industry 
profile.  Such  activities  include  the  repair 
of  leaking  steam  pipes  in  buildings  and 


the  adjustment  of  HVAC  equipment 
above  suspended  ceilings. 

TWA  exposures  ranging  from  0.02  f/ 
cc  to  1.4  f/cc  have  been  measured  in 
personal  samples  collected  during  the 
removal  of  drop  ceiling  tiles.  In  data 
reported  by  Paik  and  coworkers  [Exhibit 
207].  the  average  concentrations  dining 
routine  maintenance  activities  ranged 
from  0.9  f/cc  to  1.4  f/cc. 

In  samples  collected  by  Clayton 
Environmental  during  the  inspection  and 
repair  of  HVAC  equipment  near 
asbestos  insulation  materials,  TWA 
concentrations  ranged  from  0.04  f/cc  to 
0.9  f/cc.  with  a  geometric  mean  of  0.21  f/ 
cc  [Exhibit  308.  Table  A-14].  Results 
consistent  wth  these  findings  were  also 
reported  by  Argonne  National 
Laboratory  during  maintenance 
activities  where  wet  handling  was  used, 
when  possible,  and  where  HEPA 
vacuums  were  used  [Exhibit  298). 

These  data  demonstrate  a  potential 
for  exposure  of  maintenance  personnel 
to  concentrations  exceeding  0.5  f/cc. 
With  the  exception  of  wet  handling. 
which  is  feasible  in  only  very  Hmited 
situations  due  to  problems  such  as 
electrical  wiring,  and  the  use  of  HEPA 
vacuums  for  the  clean-up  of  any  debris 
generated  during  maintenance  activities. 
OSHA  believes  that  there  does  not 
appear  to  be  any  feasible  engineering 
controls  or  work  practices  available  to 
reduce  these  potential  exposures  to 
levels  below  the  0.2  f/cc  PEL  and  that 
respirators  will  be  required  to  comply 
with  the  0.2  f/cc  PEL. 

Demolition.  Demolition  of  all  or  part 
of  a  building  or  industrial  facility  that 
contains  asbestos  would  also  be  likely 
to  cause  a  disturbance  of  asbestos 
materials. 

Under  current  EPA  regulations  (40 
CFR  Part  61,  Subpart  M,  National 
Emission  Standard  for  Asbestos), 
demolition  is  defined  as  the  "wrecking 
to  taking  out  [SIC]  of  any  load- 
supporting  structural  member  of  a 
facility  together  with  any  related 
handling  operations."  EPA  requires  that 
friable  asbestos  materials  be  removed 
from  buildings  or  industrial  facilities 
prior  to  wrecking  or  dismantling  the 
structures.  Presuming  compliance  with 
the  EPA  regulation,  the  only  potential 
for  exposure  would  be  during  the 
removal  of  such  materials  before 
demolition.  The  feasibility  of 
compliance  with  the  0.2  f/cc  PEL  for 
asbestos  removal  was  discussed 
previously.  The  demolition  project  at  the 
National  Press  Building  in  Washington, 
D.C.,  further  illustrates  this  feasibility. 
During  this  project  work  practices  were 
so  effective  in  limiting  exposure  levels 
that  asbestos  levels  were  higher  outside 


the  building  than  inside  where  Ibe 
demolition  was  occurring.  Althou^  no 
personal  samples  were  takea  areas 
samples  in  work  activity  zones  revealed 
average  exposure  levels  below  ai  f/cc 
[Exhibit  268]. 

Conclusion 

OSHA  has  determined  that 
compliance  with  the  0^  f/cc  PEL  is 
feasible  in  most  industries  most  of  the 
time  throu^  the  use  of  wet  methods, 
engineering  controls,  and  good 
housekeeping  practices.  There  are  some 
operations,  however,  for  which 
compliance  through  the  use  of 
engineering  controls  and  work  practices 
alone  does  not  appear  achievable  at  this 
time.  These  situations  are  usually  due  to 
the  inability  of  the  operation  to  use  wet 
methods  (e.g.,  some  textile  operations, 
nuclear  rip-out.  some  building  repair 
etc.).  or  due  to  space  limitations,  (e.g., 
maintenance  and  major  rip-outs  on 
ships)  and  the  volume  of  dust  generated 
(e.g.,  cutting  coupling  operations  for  A/C 
pipe  and  sanding  A/C  sheet).  During 
these  operations,  therefore,  respiratory 
protection  must  also  be  used  to  comply 
with  the  0.2  f/cc  PEL.  Finally, 
engineering  controls  are  needed  even 
when  immediate  exposures  exceed  0.2  f/ 
cc,  however,  because  they  protect 
workers  in  neighboring  areas  from  being 
exposed  over  the  PEL. 

Benefits 

The  inhalation  of  asbestos  fiber  has 
been  clearly  associated  with  three 
clinical  conditions:  asbestosis, 
mesothelioma  (a  cancer  of  the  lining  of 
the  chest  or  abdomen),  and  lung  cancer. 
Many  studies  have  also  observed 
increased  gastrointestinal  cancer  risk. 
Risk  from  cancer  at  other  sites,  such  as 
the  larynx,  pharynx,  and  kidneys,  is  also 
suspected. 

Initial  exposure  hmits  for  asbestos 
were  based  on  efforts  to  reduce 
asbestosis  which  was  known  to  be 
associated  with  asbestos  exposure.  The 
reduction  in  the  number  of  cases  of 
asbestosis.  however,  resulted  in  workers 
living  long  enough  to  develop  cancers 
that  are  now  recognized  as  associated 
with  asbestos  exposure.  The  following 
discussion  of  the  benefits  associated 
with  a  reduction  in  exposures,  therefore, 
focuses  on  the  number  of  cancer  cases 
avoided  within  the  exposed  work  force. 
The  results  are  expressed  in  terms  of 
deaths  avoided  because  these  cancers 
almost  always  result  in  death. 

The  benefits  of  a  reduction  in  the  PEL 
depend  upon  current  exposure  levels, 
the  number  of  workers  exposed,  arul  the 
risk  associated  with  each  exposure 
level  The  current  ambient  air  levels 
estimated  by  OSHA  and  the  estimated 


number  of  workers  exposed  to  asbestos 
are  presented  in  Tables  22  throogh  23. 
Based  on  the  Agency's  economic  and 
feastbtHty  snal3rse8,  OSHA  estimated 
the  new  exposure  and  employment 
levels  that  would  resut  from  the 
promulgation  of  the  revised  0.2  f/cc  PEL. 


These  are  also  presented  in  Tables  22 
and  23.  The  lifetime  risk  of  three  kinds 
of  cancer  (lung  cancer,  mesothelioma, 
and  gastrointestinal  cancer)  was 
estimated  by  OSHA  for  1  year  of 
exposure  and  is  presented  in  Section  VI 
of  this  preamble. 


Table  22.— Estimates  of  Occupational  Exposure  to  Asbestos  m  General  Noustry  for 
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Table  23.— €st*iates  of  Exposunc  to  Asbestos  in  the  Co»«STRucmoN  Industry:  1984  ' 
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Sowce  U  S  Oe»Mrtmenl  ol  Labor,  OSHA.  Office  ol  Regulalory  Anefrso  Based  on  the  analyss  presented  « 
IheRIA. 


Oct 


Based  on  these  risk  assessments. 
OSHA  estimated  the  deaths  resulting 
from  these  three  types  of  cancer,  given 


current  exposures.*  These  estiaiates  are 


'piveD  the  nature  of  the  constnictioD  iadustiy, 
mAuy  worker*  are  exposed  iiUenniUaotijr 
throughout  year.  In  order  to  estimate  the  caocar 
deaths,  full-time  equivalent*  were  used — that  is. 
two  workers  exposed  for  one-half  year  each  wotild 
total  one  full-time  equivalent. 


22866 


Federal  Register  /  Vol.  PI.  No.  119  /  Friday.  June  20,  1986  /  Rules  and  Regulations 


presented  in  Table  24.  OSHA  estimates 
that  by  reducing  the  PEL  from  the 
current  0.2  f/cc  level  to  0.5  f/cc, 
approximately  33  cancer  deaths  per  year 
will  be  prevented,  and  by  reducing  the 
PEL  to  0.2  f/cc,  approximately  75  cancer 
deaths  per  year  will  be  prevented. 
Estimates  of  the  number  of  cancer 
deaths  avoidable  by  reducing  exposures 
to  the  0.2  f/cc  PEL  in  each  major 
industry  sector  are  presented  in  Table 
25.  These  estimates  were  based  on  the 
revised  employment  and  exposxire 
estimates  presented  in  Tables  22  and  23. 
The  estimated  75  cancer  deaths  avoided 
by  reducing  the  PEL  from  2.0  f/cc  to  0.2 
f/cc  imderstates  the  true  benefits  of  the 
revised  standard  because  these  benefits 
do  not  include  the  reduced  incidences  of 
asbestosis-related  disabilities  nor  the 
reduced  incidence  of  asbestos-related 
diseases  in  groups  indirecty  exposed  in 
the  workplace. 

Based  on  the  analysis  of  existing 
studies,  which  are  summarized  in  the 
Health  Effects  Section  of  this  Notice, 
OSHA  estimates  that  reducing  the  PEL 
to  0.2  f/cc  would  prevent  30  cases  of 
disabling  asbestosis.  As  these  cases 
represent  disabilities  and  not  deaths, 
they  were  not  included  in  the  total 
estimated  benefits.  As  such  cases  would 
result  in  potential  costs  to  society  (e.g., 
health  care,  lost  worker  productivity, 
and  a  decline  in  the  quality  of  life  to  the 
affected  individual),  their  prevention 
does  have  a  positive  value. 

Table  24.— Expected  Deaths  Attributable 
TO  1  Year  of  Occupational  Asbestos 
Exposures  at  1984  Levels 
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Table  25.— Excess  Cancer  Deaths  Avoided 
Due  to  Reducing  the  Permissible  Expo- 
sure Limit  to  0.2  f/cc  for  1  Year 
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Similarly,  OSHA's  analysis  does  not 
quantify  benefits  among  those 
incidentally  exposed.  Many  construction 
workers,  for  example,  can  be  exposed  to 
asbestos  while  present  at  sites  where 
asbestos  work  is  being  done.  Since 
OSHA's  revised  asbestos  standard  will 
reduce  ambient  asbestos  levels  at  these 
sites,  exposure  among  these  workers 
will  also  be  reduced.  In  addition, 
OSHA's  analysis  does  not  take  into 
account  any  reductions  in  the  exposures 
to  the  families  of  asbestos  workers.  For 
example,  there  have  been  reports  of 
family  members  contracting  asbestos- 
related  diseases  by  laundering  workers' 
clothing  (Exhibit.  608X,  pp.  8-10:  606X,  p. 
40].  These  types  of  exposures  among 
family  members  would  be  reduced  as  a 
result  of  the  final  rule. 

Summary  of  Estimated  Costs  Associated 
With  the  Revised  Standard 
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Introduction 

The  revised  OSHA  asbestos  standard 
will  result  in  increased  costs  to  society 
due  to  a  number  of  factors.  Suppliers  of 
asbestos  products  (i.e.,  primary  and 
secondary  manufacturers)  will  generally 
experience  increased  costs  to  comply 
with  the  new  regulation  and  they  will 
attempt  to  pass  on  these  higher  costs  in 
the  form  of  higher  product  prices. 
Consumers  should  respond  to  the  price 
increases  by  demanding  fewer  asbestos- 
related  products  which,  in  turn,  will 


have  a  negative  impact  on  the  revenues 
of  producers.  Asbestos-consuming 
sectors,  including  construction  and 
secondary  fabricators,  will  incur  higher 
operating  costs  both  because  they  must 
comply  with  the  standard,  and  because 
they  must  pay  higher  prices  to  purchase 
inputs  produced  by  other  sectors  that 
also  must  comply  with  the  standard. 
Some  sectors  may  face  lower  prices  for 
certain  goods  (e.g.,  asbestos  fiber), 
because  of  declines  in  demand  that  are 
expected  to  occur  as  a  result  of  the 
standard. 

OSHA  estimated  the  costs  associated 
with  these  effects  in  three  ways.  First, 
the  compliance  cost  for  each  industry 
sector  was  estimated  without 
considering  the  impact  from  other 
sectors.  Second,  the  resultant  cost 
increases  were  then  entered  into  a 
multimarket  economic  model,  which 
simultaneously  estimated  the  new 
equilibrium  price  and  output  levels 
across  sectors.  Third,  the  cost  increases 
on  affected  producers  and  consumers 
were  identified. 

Compliance  Costs  (Assuming  No  Price 
or  Quantity  Changes) 

OSHA  estimated  that  the  total  annual 
compliance  costs  for  all  affected 
industries  will  be  approximately  $460 
million.  The  compliance  costs  for  each 
of  the  major  industry  groups  are  $27.8 
million  for  primary  manufacturers;  $30.8 
million  for  secondary  manufacturers: 
$44.7  million  for  automotive  repair,  $3.9 
million  for  ship  repair;  and  $352.0  million 
for  construction. 

The  preponderance  (i.e.,  over  95 
percent)  of  the  compliance  costs  for 
general  industry  result  from  engineering 
controls  (ventilation  and  solvent  spray). 
In  fact,  the  cost  of  engineering  controls 
is  the  major  cost  item  for  all  sectors 
except  A/C  pipe  manufacturing  and  ship 
repair. 

Over  60  percent  of  the  compliance 
costs  for  construction  result  from 
vacuums  and  respirators.  The 
respirators  will  be  used  to  protect  those 
employees  performing  the  work,  and  the 
vacuum  will  be  used  to  clean  the  work 
area  so  that  others  are  not  exposed  after 
the  job  is  completed.  The  specific 
methodology  used  to  calculate  these 
estimates  is  presented  below. 

Primary  Manufacturing,  Secondary 
Manufacturing,  and  Service  Sectors 

OSHA  estimated  the  compliance  costs 
for  general  industry  and  service  sectors 
using  a  model  plant  approach.  The 
models  were  developed  by  RTI  for  each 
major  product  line  in  primary  and 
secondary  manufacturing,  automotive 
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brake  and  clutch  repair,  and  shipyards. 
Model  plant  sizes  were  selected  based 
on  data  obtained  from  the  RTI  survey 
[Exhibit  84-473).  After  the  model  plants 
were  developed  for  each  industry 
segment,  the  total  number  of  employees 
in  the  segment  was  used  to  compute  the 
number  of  model  plants  needed  to 
describe  the  segments  (e.g.,  if  total 
employment  in  a  segment  was  1,000  and 
average  employment  per  plant  was  100, 
then  the  estimated  number  of  plants  was 
10).  The  distribution  of  sizes  and  all 
other  attributes  of  the  model  plants  were 
based  on  information  contained  in  the 
RTI  Phase  I  Report  (Exhibit  84-473]. 

While  none  of  the  comments  received 
by  the  Agency  disputed  the  use  of  RTI's 
model  plant  approach,  OSHA  believes 
that  some  critical  comments  reflected  a 
misunderstanding  of  RTI's  methodology. 
For  example,  in  their  post-hearing 
comments,  the  Asbestos  Information 
Association  or  North  America  criticized 
the  estimates  for  the  numbers  of 
workers  exposed  for  some  model  plants 
in  the  impacted  sectors  (Exhibit  312A, 
Tab  N].  This  misunderstanding  appears 
to  arise  from  the  fact  that  the  model 
plants  do  not  represent  typical  plants  in 
each  sector.  By  design,  the  model  plant 
approach  describes  the  average  state  of 
the  existing  engineering  controls  and 
ancillary  measures  within  a  particular 
industry  segment.  Thus,  in  most  cases, 
the  number  of  model  plants  calculated 
by  RTI  to  represent  the  industry  does 
not  equal  the  actual  number  of  plants  in 
the  industry,  and  the  number  of  workers 
at  each  model  plant  does  not  equal  the 
typical  number  of  workers  at  a  typical 
plant.  Although  the  number  of  model 
plants  in  an  industry  may  differ  from  the 
actual  number  of  plants,  the  aggregated 
compliance  cost  estimates  that  are 
based  on  the  level  of  existing 
engineering  controls  present  in  a  model 
plant  should  be  accurate. 

Other  comments  received  by  the 
Agency  questioned  the  unit  cost 
estimates  used  by  RTI  (see  Exhibit  84- 
273,  Table  4-1).  OSHA  has  carefully 
reviewed  these  comments  and  has 
revised  many  of  the  unit  cost  estimates 
in  the  RTI  model.  Thus,  although  OSHA 
used  a  similar  approach  to  the  one 
presented  by  RTI,  OSHA's  industry  cost 
estimates  differ  from  those  developed 
by  RTI.  Table  26  presents  the  unit  cost 
estimates  used  by  OSHA  in  its  analysis. 

From  this  information  and  the 
Agency's  Technological  Feasibility 
Analysis,  OSHA  developed  a 
compliance  strategy  for  each  size  and 
type  of  model  plant.  (Another  source  of 
differing  cost  estimates  between  OSHA 
and  RTI  are  the  differences  in  the 
feasibility  analysis.)  Finally,  the  costs 


for  each  type  of  plant  were  calculated 
based  on  the  estimated  compliance 
levels,  and  the  costs  to  each  industry 
sector  were  estimated  by  aggregating 
the  per  plant  costs.  Table  27  presents 
OSHA's  estimates  of  the  annual 
compliance  costs  for  the  individual 
industry  sectors. 

Table  28  presents  OSHA's  estimates 
of  the  cost  to  revenue  ratios  for  the  17 
primary  manufacturing,  secondary 
manufacturing,  and  service  sectors.  The 
compliance  costs  for  each  sector  were 
obtained  directly  from  Table  27  and  the 
revenues  for  each  sector  were  obtained 
from  Table  5-5  of  the  RTI  report  (Exhibit 
84-473].  As  can  be  seen  from  the  Table 
V,  the  cost-to-revenue  ratios  for  14  of 


the  17  sectors  are  below  2  percent  with 
most  below  0.5  percent.  In  three  sectors 
(i.e.,  the  manufacturing  of  primary  and 
secondary  asbestos  friction  products 
and  the  manufacturing  of  primary 
asbestos-reinforced  plastics),  the  ratios 
are  between  2  and  5  percent.  Ratios  of 
this  magnitude  indicate  that  these 
sectors  may  have  some  financial 
difficulty  in  complying  with  the 
requirements  of  the  revised  standard  if 
the  costs  cannot  be  passed  through  to 
consumers  in  the  form  of  higher  prices. 
Nevertheless,  OSHA  believes  these 
firms  would  avoid  major  disruptions  by 
switching  to  the  production  of  non- 
asbestos  products. 


Table  26— Item  Cost  Estimates  for  Control  Requirements  in  Primary  Manufacturing, 
Secondary  Manufacturing,  and  Service  Sectors 


Mem 

Unit  cost  (1964 
doMars) 

Comments  uaed  to  devetop  askmate 

Local  extwust 

ventilation 
Lunch  rooms. 

shower  rooms 

and  change 

rooms. 

Related  to  CFM 

needed 
Related  to  Area 

needed 

$6.00/sign 

Exhibit  64-473  and  312a.  Tab  N.  and  Irwiscript  ol  July  B.  1964.  page  204. 
Exhibit  64-473. 

Extiibits  84-473,  84-474.  and  179. 

Suits  of  protective 

clottting. 
HaH-Maak 

cartndge 

respiralor 
Units 

S3  00/suit 

Extkbtts  84-473  84-474  and  1 79 

$14  05/unit.     ... 

ExNbitS  84-473.  84-474.  123A.  179  and  330. 

FMers  

t6.15/lllterpak 

S41S00/unit 

Powered-^U 
punfymg 
respirator 
Units 

Exhibits  84-473.  84-474.  123A.  179  and  330. 

Accessories 

S2S00/sa< 

(finer  and 

battery) 

Soivent  spray 

HEPA  vacuuma: 
Units 

$1.75/can 

$1.000.00/unit 

$350.00/filter 

$300  00/ 

lechnician/day 
$30.00  pw 

aampla. 
$100.00  per  exam . 

Based  on  wage 
rale  and  kme 

Exlkbits  64-473.  64-474,  179  Wtd  272. 

Filter 

Exposure 

Sampkng 

Analysis 

Exhibits  84-473.  84-474.  179.  312A  256.  and  272.  Hearwig  transcnpt  ot  July  11. 
1964.   pages  896  and  892:   heanng  kanscnpt  ol  June  29.    1964.   page   116 

Medical  exams 

Exhibite  84-473.  84-474.  179.  123A  and  272.  heanng  transcnpt  of  July  2.  1964, 

pages  53  and  253.  and  heanng  transcnpt  ol  June  29   1964  page  117 
Exh«)its  84-473.  and  84-474.  transcnpt  of  June  20.  1964.  page  179,  kanscnpt  of 

June  29,  1964,  page  201  and  transcnpt  ol  July  11.  1964.  page  89. 

Source:  US  Oepartntertt  of  Labor.  OSHA.  Office  of  Regulatory  Analysis. 

Table  27.— Annual  Compuance  Costs 

[No  pnoa  or  quantity  changes] 


locKistry  sector 

Anryal 
oontpkanoa 

coals  On 
thousands 

ol  1984 

dolars) 

provision 

Annual  cost 
ol  the  mo»« 

expansive 
provsion  as 

a 

olarKiual 

compkanca 

costs 

Primfy  mtnulacturing: 

A/C  MM                                                                   „ 

682 
642.8 
2Z661.3 
611.2 
30S1 
75S« 
634.8 
1.223.9 
474.6 

Vacuums -. 

VanMafcon ...». 

.do 

do 

97 

A  tC  ^\m^                                                                                                                            .            1.  .      , 

•1 

rnclioo  ffMtBrirti 1 

•1 

Tmtim                                                             .  ••  •..- 

96 

do 

7S 

tlMfctti  wl  rrtft^rfTit                                        — ■   ' 

...„  A) ..- 
...JtO 

•3 

■1 

Prt^fcuM  m0^ ■*■      -      „. 

...  JtO 

— do 

56 

PiaslKa -.- - - 

•6 

IM  I 
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Table  27.— Annual  Compuance  Costs— Conlinuad 

INo  prica  er  «an««y  changes] 


Musky  aactor 


Saenndaiy  manuiactufing: 

A/C  sheet — 

Fnclion  fnalMiala. "-- 

Gaskets  and  pacWngs... 
TexWes 


Service  and  repair 
Aulc(no«ye  repair.. 

Stu)  repair 


Annual 


01198* 


IJWOjS 

12.722.3 

S.5S3.3 


CorismJCtion:  > 

New  Conskucinn 

t  abat—inl- 


Routne  mainterafKe  m  commerciai  and  residenlial  buildinga... 
Routne  irianlenanca  m  general  mtfciaay — •■ 


To«al.. 


4.675.8 
5,870.6 

44.654.7 

3.918.8 


7.578.0 

27.870.0 

13.610.5 

144.695.5 

112.749.3 
45.450.0 


proMSWn 


...do.. 
...do.. 
_do. 
-.do. 


...do. 


SoNanI 

spray. 

Change 


Annual  cost 
ol  Itio  most 
auwiwve 
provision  as 

a 

percentage 

of  arwual 

conipbarice 

costs 


Toola. 


•459.066.1 


Vacuums.. 


do. 


71 
94 
62 
45 
72 
75 

100 

51 


32 
87 
36 
29 

SO 
74 


■  OSHA  asaumM  that  sN  conslnjctren  worKers  «o<»f^  »S°*«JJ*,^^l^jr, 
suppHecMr  respiralcrs  m  order  to  avoid  the  costs  assocaated  with  dady  monHonng 
"iToai  may  not  sum  due  lo  roundmg  error. 
Source  US  Department  o«  Labor.  OSHA.  OWca  o«  flegulatory  Analys*. 


negative-pressure  regulated  areas  wiM  use 


Table  28.— Economic  Feasibiuty  in  the  Pri- 
mary Manufacturing.  Secondary  Manu- 
facturing AND  Service  Sectors 


mdurty  Sector 

Conpt- 
ance 
coals 

(Kiiliona) 

doaaiain 

Groae 
revwua 
(milons) 
dolann 

Coals/ 
revenue 
(percent) 

A/r  nsM      

0.068 

.643 

22.661 

.811 

.305 

.759 
.835 

1.224 
.441 

10GS 
t2J82 

5.553 

.697 
4.676 

5.871 

44655 

.    1918.5 

69.0 

82.8 

666.4 

41.4 
951 

840 
386.4 

468.0 
12.8 

317j« 
562.8 

1.1560 
703.8 
784.0 

1.225.0 

228.150  4 
2,867.1 

0.10 

A/C  ahMt   

78 

Fnclion  tvtfltntm 

TexlHas ~~ 

Floor  M«a 

3.30 

1.96 

.32 

Gastwisand 

.90 

Paper 

Cusaagsart 

Ptastica 

Secondary 
Mwarfaeaunng: 

A/C  shaaL 

FacMoo  laalsiials  — 
GasMtsaiid 

23 

M 
371 

.40 

2.15 

48 

Tmiiea            -.    > 

.10 

Plastics..-.    

AulonioVM 
rem«iu«ac1unng._ 
Service  and  repe« 

Automotive  reps*... 
Slip  rapa« 

.60 

.46 

oe 

.15 

construction,  abatement,  demolition, 
renovation,  routine  maintenance  in 
commercial  and  residential  buildings, 
and  routine  maintenance  in  general 
industry.  OSHA  determined  the  specific 
controls  necessary  to  meet  the 
requirements  of  the  revised  standard  for 
each  of  these  subparts.  Different 
construction  activities  require  different 
control  practices  and/or  combinations 
of  these  practices.  The  unit  cost 
estimates  for  these  control  practices 


shown  in  Table  29  were  obtained  from 
comments  in  the  record  and  from 
information  presented  in  the  studies  by 
CONSAD  [Exhibit  84-747)  and  RTI. 
Finally,  the  extant  to  which  protective 
controls  are  currently  utilized  was 
considered  when  calculating  the  annual 
compliance  costs.  These  costs  are 
presented  at  the  bottom  of  Table  U. 

Based  on  these  costs.  OSHA  believes 
that  only  the  demolition  sector  may 
experience  financial  difficulty  in 
complying  with  the  requirements  of  the 
revised  standard.  According  to  the 
August  1985  edition  of  the  Construction^^ 
Report  "Value  of  Construction  in  Place." 
the  net  value  of  new  construction  in 
1984  was  $312,988  billion  in  1964  dollars. 
Given  estimated  annual  compliance 
costs  of  less  than  $10  million  for  new 
construction.'the  cost  to  revenue  ratio  is 
less  than  0.1  percent.  Thus.  OSHA  has 
determined  that  it  is  economically 
feasible  for  this  sector  to  comply. 

The  preponderance  of  the  compliance 
costs  for  construction  (81  percent)  are 
associated  with  abatement,  renovation, 
and  routine  maintenance  (i.e.,  $285.3 
million).  According  to  the  April  1985 
edition  of  Construction  Reports 
"Residential  Alterations  and  Repair," 
the  total  value  of  maintenance  and 
repair  activities  in  1984  was  about 
$23.784 "billion  in  1977  dollars  (i.e.. 
$38,929  billion  in  1984  dollars).  The 
estimated  annual  compliance  cost-to- 
revenue  ratio  in  these  sectors  combined 
is  estimated  to  be  approximately  0.7 
percent.  Thus,  OSHA  has  determined 
that  it  is  economically  feasible  for  these 
sectors  to  comply. 


Table  29.-Item  Cost  Estimates  for  Control  Requirements  in  Construction 


Engineartng  eonaola 

Stvoudad  loola  «<th  HEPA 


Vaeuunis  (tor  one  dnt 
wd  ooa  asM)  6  ac- 


Filters.. 


Souror  US  Ooparwwnt  o«  labor.  OSHA.  Odice  ol  Begu- 
leiory  Anetyeia. 


Construction 

The  compliance  costs  for  the 
construction  industry  were  estimated  in 
a  manner  similar  to  that  used  for  the 
manufacturing  and  service  sectors.  The 
initial  step  was  to  identify  the  required 
equipment  and  procedures.  Based  on  the 
industry  feasibility  analysis,  the 
construction  industry  was  divided  into 
six  major  subparts  including  new 


Qlova  bag - 

HEPA  vacuume: 

Unit  and  accessories.. 

Filters 

Regulatad  areas: 
Non-negativa  pressure: 

Signs 

Tape.. 


UnHcoaKin  1964 


i475- 


10.48/bag . 


Negative  presaura: 
HEPA  ventilatxjn  systems: 
UfM  wid  accaaaoriaa... 

FiHera - 

EnckMuna  and  ijgna- 
Dacontaiiination  areas: 
Rental  o<  remote  unils  .. 


1.441/unM.. 
40e/imar.... 


Commsnis  uaad  to  develap  eeamataa 


EjdabU  •4-474. 


0.14/sign.. 
44.84/roll.. 


Exhibils  84-473.  84-474.  179  and  272 


ExNMs  84-473.  84-474  and  170 


Aaaentty  of  adtacant  unil.. 
hWI-mask  suppkad-ar: 
Raapiralora: 

Raaprator  and  accaaao- 

nes. 
Corr^xssaor       (tar       2 
maalii) 
SuR  ol  protackva  dothng 


2.750/unil 

178/lilMr 

448/anckiaurs. 

33.00/par  day.. 

S0O.0O/par 

27e.26/unit. — 

1.000.00/ 
3.00/iUil 


Ejd*iia  84-474,  179  and  27^ 


ExNkMa  84-474  and  330.  and  haahng  tranaenpt  ol  Juia  29.  1984.  page 
KM. 


84-473.  64-474.  12SA.  179  and  330 


EiMbM  84-473.  e4-<74  aad  179. 
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Table  29.— Item  CasT  Estimates  for  Control  Requirements  in  Construction — Continued 

Uam 

Unit  cost  (in  1964 
doHais) 

Expoeure  monHonng: 
Sampling 

300.00/ 

lechinician/day 
30.00/per 

sample 
100  00/per  exam. .. 

Vanes  with  type 
and  durakon  of 
kaining. 

EjMbits  84-473.  84-474,  179,  312/^  256  and  272:  an)  naanng  transcript 

Analyala.- - 

Medical  exams 

Training . 

el  July  11,  1984.  pages  89,  92,  137  and  185-192,  and  June  29,  1984 
page  117. 

Exhibits  84-473.  84-474.  123A.  256  and  272.  and  heanng  transcript  of 
July  2,  1984,  pages  52  and  253,  and  June  29.  1984  page  117  and 
204. 

Exhibits  84-«73  and  84-474:  heanng  twnscnpl  of  June  20,  1984,  page 
178:  June  29,  1984,  page  201  and  July  11,  19S4,  page89 

Souroa:  U.S.  Oapanmenl  ol  Labor,  OSHA,  Otfioa  o«  Regulatory  Analysis. 


OSHA's  annual  compliance  cost 
estimate  of  $45,4  million  for  routine 
maintenance  in  general  industry  was 
developed  based  on  the  assumption  that 
due  to  economies  of  scale,  over  76,000 
establishments  would  hire  contract 
labor  to  perform  activities  such  as  the 
removal  and  installation  of  asbestos 
insulation  and  gaskets.  Thus,  although 
the  total  costs  in  this  sector  may  appear 
large,  the  estimated  average  compliance 
cost  to  each  establishment  is  less  than 
$600  per  year.  Costs  of  this  magnitude 
are  clearly  a^ordable. 

According  to  the  1982  Census  of 
Construction  Industries,  receipts  for  SIC 
1795,  Wrecking  and  Demolition,  were 
$376.9  million  (1982  dollars).  Given  the 
estimated  annual  compliance  costs  of 
$13,6  million  (1984  dollars),  the  cost-to- 
revenue  ratio  in  this  sector  is 
approximately  3.6  percent.  Based  upon 
this  estimate,  it  appears  that  the 
demolition  sector  may  have  financial 
difficulty  complying  with  the 
requirements  of  the  revised  standard. 
Demolition  activity,  however,  is 
frequently  associated  with  new 
construction  and  it  is  likely  that  any 
compliance  cost  increase  for  this 
segment  of  the  construction  industry 
will  be  shifted  forward  to  the  buyer. 

Economic  Impact  and  Regulatory 
Flexibility  Analysis 

Introduction 

According  to  the  RTI  report,  "An 
accurate  assessment  of  the  actual 
impacts  depends  on  the  supply  and 
demand  conditions  facing  each  sector" 
(Exhibit  84-473.  p.  52J.  If  an  industry  is 
characterized  by  inelastic  demand,  for 
example,  then  the  industry  can  afford 
relatively  high  compliance  costs 
(compared  to  revenues)  because  these 
costs  can  be  passed  on  to  consumers. 
Conversely,  if  an  industry  is 
characterized  by  an  elastic  demand  and 
low  profits,  then  it  may  not  be  able  to 
afford  even  small  increases  in  costs.  In 
order  to  account  for  these  factors. 


therefore.  OSHA  developed  a  partial 
equilibrium  demand-supply  model. 

OSHA  used  the  industry  compliance 
cost  estimates  developed  in  the  previous 
section,  together  with  reasonable 
estimates  of  demand  and  supply 
elasticities,  to  examine  the  probable 
economic  impacts  of  the  revised 
standard  on  the  affected  industry 
groups.  Impacts  on  the  primary  and 
secondary  manufacturing  sectors  were 
derived  from  the  Agency's  demand- 
supply  model.  Impacts  on  the  service 
industries  and  construction  sectors  were 
based  on  the  methodology  presented  in 
the  CONSAD  report  [Exhibit  84-474, 
Chapter  5]  and  on  estimates  of  the 
economy's  demand  for  the  repair  and 
construction  services  offered  by  these 
industries. 

The  application  of  this  economic 
modeling  indicates  that  the  direct 
compliance  costs  of  the  standard,  after 
accounting  for  new  output  levels,  will  be 
approximately  $453.5  million  per  year. 
The  compliance  costs  for  each  major 
industry  group  are  estimated  to  be  $27.3 
million  for  primary  manufacturing;  $29.2 
million  for  secondary  manufacturing: 
$3.9  million  for  ship  repair  $44.6  million 
for  automotive  repair  and  $348.5  million 
for  construction.  Since  these  estimates 
account  for  the  changes  in  output  that 
the  new  standard  will  cause,  they  are 
technically  more  accurate  than  the 
estimates  of  total  compliance  costs 
(presented  in  the  previous  section) 
based  on  current  output  levels. 

In  order  to  estimate  the  total  cost  of 
the  standard  to  the  U.S.  economy. 
OSHA  added  the  excess  burden  (or 
dead  weight  loss)  of  the  revised 
standard  to  the  estimates  presented 
above.  The  dead  weight  loss  represents 
the  lost  value  to  buyers  and  sellers  due 
to  transactions  that  are  currently  taking 
place  but  will  no  lortger  take  place  after 
the  implementation  of  the  revised 
standard.  For  example,  if  the  buyer 
formerly  purchased  1.000  sheets  of  a 
product,  those  1,000  sheets  represent  a 
value  to  the  buyer  at  least  as  great  as 
the  price  paid.  If.  as  a  result  of  a  higher 


product  price  due  to  the  revised 
standard,  only  600  sheets  are  bought, 
then  the  buyer  loses  the  benefit  formerly 
received  on  400  sheets.  This  is  a  loss  to 
the  buyers  but  it  is  a  gain  to  no  one  (i.e., 
a  dead  weight  loss  to  the  U.S.  economy). 
The  sum  of  the  direct  compliance  costs 
and  the  dead  weight  losses  is  the  total 
social  cost  of  the  new  standard 
(assuming  negligible  displacement 
costs).  OSHA  estimates  that  the  dead 
weight  loss  will  be  approximately  $1.7 
million  per  year  and  the  total  annual 
social  cost  of  the  new  regulation  will  be 
$455.2  million. 

Primary  and  Secondary  Manufacturing 

Economic  Impacts.  In  order  to 
examine  the  effects  of  the  regulation  on 
producers  of  asbestos-containing 
products,  OSHA  calculated  not  only  the 
compliance  costs  borne  by  suppliers  but 
also  the  percentage  change  in  profits  of 
suppliers.  This  information  is  presented 
in  Table  30.  It  is  important  to  recognize 
that  a  decline  in  profit  from 
manufacturing  an  asbestos-containing 
product  does  not  translate  into  an 
identical  decline  in  profit  to  the  firm. 
Many  asbestos  producers  also 
manufacture  non-asbestos  substitute 
goods,  and,  increased  demand  for  these 
substitutes  will  partially  offset  declines 
presented  in  Table  30,  For  example, 
most  automotive  brake  rebuilding  shops 
can  use  non-asbestos  parts.  If  a  brake 
remanufacturing  shop  anticipates  losses 
of  $20,000  per  year  in  profits  as  a  result 
of  the  new  asbestos  standard,  it  could 
substitute  non-asbestos  brake  parts. 
Thus,  the  results  presented  in  Table  30 
reflect  the  extent  to  which  the 
manufacturing  of  asbestos  products 
becomes  more  or  less  attractive  to  firms. 
It  does  not  predict  the  complete  effect 
on  the  profitability  of  firms  switching  to 
non-asbestos  products. 

As  can  be  seen  from  Table  30.  the 
model  predicts  that  most  of  the  sectors 
will  experience  only  small  changes  in 
profits  due  to  compliance  with  the 
provisions  of  the  revised  standard.  In 
three  sectors  (i.e..  primary  A/C  pipe, 
primary  flooring,  and  secondary  A/C 
sheet)  profits  are  expected  to  increase 
due  to  a  decline  in  the  price  of  inputs, 
and  in  nine  other  sectors  profits  are 
expected  to  decline  by  less  than  6  cents 
on  the  dollar.  In  only  3  out  of  the  15 
modeled  sectors  (i.e.,  primary  A/C  sheet 
and  friction  products  manufacturing  and 
secondary  asbestos  gasket 
manufacturing)  are  profits  expected  to 
dechne  significantly. 
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Table  30.— Percentage  Change  in  PROfrrs 
OF  SuppuERS  AS  A  Result  of  the  Revised 
Standard 
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Profits  are  projected  to  decline  by 
approximately  11.5  percent  for  primary 
friction  products  and  by  approximately 
38  percent  for  the  primary  asbestos- 
cement  sheet  producers.  These  declines 
occTir  primarily  because  of  a  large 
reduction  in  demand  for  these  products 
by  consumers  (i.e.,  these  products  are 
associated  with  highly  elastic  demand 
curves  due  to  the  availability  of 
substitutes).  For  example,  OSHA 
estimates  that  the  costs  to  the 
construction  industry  of  using  A/C  sheet 
would  increase  by  about  40  percent  as  a 
result  of  the  new  standard.  OSHA  does 
not  anticipate  a  major  adverse  impact 
on  firms  in  these  sectors,  however, 
because  firms  can  switch  to  the 
production  of  non-asbestos  substitute 
products.  Firms  cxirrently  producing  A/C 
sheet  can  shift  some  of  their  production 
to  the  manufacture  of  products  such  as 
glass-reinforced  cement  sheet,  calcium 
silicate  cement  sheet,  and  poly- 
propylene-layered cement  sheet,  and 
firms  currently  producing  asbestos 
fiiction  products  can  switch  to  the 
production  of  non-asbestos  friction 
products. 

A  profit  decline  of  23  percent  is  also 
projected  for  secondary  gasket 
manufacturers.  This  decline  primarily 
results  from  the  small  volume  of  gaskets 
produced  by  most  firms  in  this  sector 
relative  to  the  projected  compliance 
costs.  Most  firms  in  the  secondary 
asbestos  gasket  manufacturing  sector 
primarily  produce  non-asbestos  gaskets 
and  only  manufacture  asbestos  gaskets 
on  an  intermittent  basis.  In  order  to 
comply  with  the  requirements  of  the 
revised  standard,  firms  in  this  sector 
would  have  to  make  major  capital 
investments  in  ventilation  equipment.  It 
may  be  unprofitable  for  firms  to  pay  for 
this  capital  investment,  however,  given 


the  current  industry  practice  of  only 
producing  asbestos  gaskets 
intermittently.  Thus.  OSHA  anticipates 
that  many  firms  in  this  sector  will 
choose  to  forego  this  investment  and 
shift  production  entirely  to  the 
manufacture  of  non-asbestos  gaskets. 
This  will  concentrate  the  secondary 
manufacture  of  asbestos  gaskets  among 
fewer  firms  (289  firms  currently  compose 
this  sector),  each  of  which  will  have 
higher  production  levels  and  thus  will  be 
better  able  to  afford  the  required  capital 
expenditures. 

Regulatory  Flexibility.  OSHA  also 
considered  Uie  differential  impacts  of 
the  revised  asbestos  standard  on  small 
businesses  in  primary  and  secondary 
manufacturing.  Primary  A/C  pipe,  sheet 
textiles,  floor  tile,  and  friction  products 
sectors,  and  the  secondary  fiiction 
products  sector  were  omitted  from  this 
analysis  because  they  are  characterized 
entirely  by  medium  and  large  firms.  In 
addition,  since  secondary  textiles  and 
plastics  are  predominantiy  comprised  of 
small  firms,  OSHA  assumed  that  there 
will  be  no  differential  impacts  in  these 
sectors.  Thus.  OSHA's  differential 
impact  analysis  focused  on  primary 
gaskets,  paper,  coatings  and  plastics, 
and  secondary  A/C  sheet,  gaskets,  and 
automotive  remanufacturing. 

First,  OSHA  considered  the  relative 
magnitude  of  the  profit  declines  in  each 
sector  (see  Table  30).  In  those  markets 
where  profits  do  not  decline 
significantly  there  will  be  no  negative 
impact,  and  thus.  OSHA  assumed  that 
there  will  also  be  no  significant 
differential  negative  impact  between 
small  and  large  firms.  Based  on  this 
analysis,  OSHA  determined  that  small 
firms  in  the  primary  asbestos  coatings 
sector  would  assume  a  profit  non- 
detectable  decline,  and  that  small  firms 
in  the  secondary  A/C  sheet  industry 
would  assume  an  increase  of  2.5  percent 
and  therefore  would  not  be  at  a 
competitive  disadvantage.  This  leaves 
primary  gaskets  and  paper,  and 
secondary  gaskets  and  automotive 
remanufacturing  as  markets  in  which 
significant  differential  impacts  might 
occur. 

Next,  OSHA  compared  the  differences 
in  unit  compliance  costs  between  small 
firms  and  larger  firms  since  a  negative 
differential  impact  will  obviously  not 
occur  in  those  markets  in  which  there  is 
no  significant  difference  in  unit 
comphance  costs.  The  difference  in  unit 
compliance  costs  between  small  and 
medium-sized  producers  of  primary 
gaskets  is  only  $0.0023  per  pound.  This 
represents  only  0.274  percent  of  the 
post-regulation  price  of  primary  gaskets. 
For  primary  paper,  the  difference  in  unit 


compliance  costs  between  small  and 
medium-sized  firms  is  only  $0.0021  per 
pound,  a  differential  representing  only  - 
0.214  percent  of  the  post-regulation  price 
of  primary  paper.  These  are  negligible 
differences. 

In  the  automotive  remanufacturing  of 
asbestos-containing  products,  the 
compliance  costs  will  increase  the  cost 
of  production  by  less  than  2  percent. 
Further,  the  difference  in  compliance 
costs  per  unit  of  output  between  small 
and  medium-sized  automotive 
remanufacturing  firms  will  be  about 
$0.0322  per  piece,  which  represents  1.312 
percent  of  the  post-regulation  price.  This 
case  shows  an  extremely  small 
differential  impact  on  small  versus 
medium-sized  automotive 
remanufactiuing  firms. 

OSHA  anticipates  a  significant 
negative  differential  impact  on  small 
firms  in  the  secondary  gasket 
manufacturing  sector.  The  compliance 
costs  per  imit  for  small  producers  are 
well  over  twice  those  for  the  large 
producers,  and  OSHA's  model  predicts 
a  large  (23.2  percent)  decline  in  profits  in 
the  secondary  gasket  sector.  Thus,  most 
small  secondary  asbestos  gasket 
producers  will  probably  stop 
manufacturing  asbestos  gaskets  and  will 
shift  production  entirely  to  the 
manufacture  of  non-asbestos  gaskets. 
This  will  result  in  a  concentration  of 
production  of  secondary  asbestos 
gaskets  among  medium  and  large  firms 
which  will  be  better  able  to  afford  the 
capital  expenditures  (for  ventilation) 
required  by  the  revised  standard. 

Service  and  Construction  Industries 

Economic  Impacts.  In  order  to  analyze 
the  economic  impacts  of  the  revised 
standard  on  the  service  and 
construction  sector,  OSHA  employed  a 
methodology  similar  to  the  one  used  in 
the  CONSAD  report  [Exhibit  84-^74. 
Chapter  5).  Using  this  methodology,  the 
impacts  were  based  on  estimates  of  the 
elasticity  of  demand  for  the  goods  and 
services  of  the  various  sectors.  In 
general,  OSHA  determined  that  the 
demand  in  these  sectors  is  inelastic,  and 
that  firms  in  these  sectors  will  be  able  to 
comply  with  the  requirements  of  the 
revised  standard  by  passing  the 
compliance  costs  on  to  their  customers. 

The  revised  asbestos  standard  should 
have  a  negligible  impact  on  firms  in  the 
service  and  construction  industries 
because  the  estimated  compliance  costs 
are  a  minor  percentage  of  the  value  of 
the  object  being  produced  or  repaired. 
This  will  allow  costs  to  be  passed  on  to 
the  consumer.  For  example,  it  is  unlikely 
that  the  additional  cost  of  a  spray  can 
for  brake  repair  will  have  a  significant 
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impact  on  the  number  of  brake  jobs 
performed.  Since  the  cost  of  complying 
with  the  revised  asbestos  standard  is 
not  significant  when  compared  with  the 
current  differential  in  the  out-of-pocket 
costs  between  having  a  professional  do 
the  job  or  doing  the  job  oneself,  OSHA 
believes  that  these  costs  will  not  have 
an  impact  on  the  behavior  of  consumers. 
The  situation  is  similar  in  ship  repair 
and  new  construction  where  the  added 
comphance  costs  are  a  small  percentage 
of  the  total  cost  of  the  job. 
'    The  impact  of  the  additional 
compliance  costs  associated  with 
routine  construction  maintenance 
should  also  be  small.  While  in  the  short 
run,  firms  may  decide  to  forego  or 
reduce  certain  maintenance  tasks  (e.g., 
the  cleaning  of  equipment  containing 
asbestos  material),  in  the  long  run  the 
affected  firms  will  have  two  options. 
The  first  would  be  to  continue  normal 
maintenance  practices  that  involve 
asbestos  materials  and  products  and  to 
comply  with  the  revised  requirements. 
The  second  option  would  be  to  remove 
asbestos  materials  from  the  building.  As 
the  cost  of  the  second  option  could  be 
high  and  would  involve  considerable 
disruption,  most  firms  will  probably 
choose  the  first  option. 

Since  the  demand  for  asbestos 
abatement  is  based  primarily  on  public 
health  and  not  on  economic 
considerations,  OSHA  does  not  believe 
that  the  additional  costs  associated  with 
the  compliance  requirements  will 
diminish  the  demand  for  these 
specialized  services.  These  activities 
frequently  are  conducted  at  schools  and 
other  public  buildings,  where  the 
occupants'  health  and  well-being  are  the 
major  priorities.  In  fact,  since  the  actual 
risk  of  removing  asbestos  is  lessened 
through  more  stringent  controls  and 
regulations,  the  demand  for  asbestos 
abatement  may  be  accelerated. 

It  also  appears  probable  that  the 
compliance  costs  associated  with 
demolition  can  be  passed  on  to  the  site 
developer.  The  circumstances 
surrounding  a  building  demolition 
usually  imply  a  favorable  economic 
outlook  (e.g.,  a  major  downtown 
development  project,  high  office 
occupancy  rates,  etc.).  Any  incremental 
costs  associated  with  compliance 
requirements  are  likely  to  be  negligible 
when  compared  to  the  total  costs  of  the 
project,  and  normally  would  not  impose 
a  major  obstacle  that  would  prevent  the 
demolition  of  the  existing  structure  and 
the  eventual  construction  of  a  new 
building. 

The  only  construction  activity  that 
may  be  affected  by  the  revised  standard 
is  building  renovation,  because  in  some 
cases,  compliance  requirements  may 
cause  the  renovation  project  to  be 


postponed.  Firms  performing  renovation 
activities,  however,  also  do  other 
construction  work,  and  OSHA  does  not 
anticipate  any  significant  impact  on 
firms  in  the  renovation  industry. 

Regulatory  Flexibility  Analysis 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.],  OSHA  also  assessed  the  economic 
burden  of  the  revised  standard  on  small 
businesses  and  has  determined  that  the 
revised  standard  will  not  have  a 
differential  impact  of  them.  The 
assessment  for  the  automotive  repair 
and  construction  sectors  were  based  on 
the  fact  that  these  industries  are 
dominated  by  small  firms.  In  the 
automotive  repair  sector,  for  example, 
over  80  percent  of  the  service  stations 
are  franchise  owned  (1983  Fact  Book, 
National  Petroleum  News].  Similarly, 
data  from  the  1982  Census  of 
Construction  indicate  that  a  typical  firm 
in  this  industry  averaged  slightly  under 
10  employees  in  1982.  In  particular,     t 
special  trade  contractors  (SIC  17) 
averaged  only  eight  workers  per 
establishment  in  1982.  The  assessment 
for  ship  repair  was  based  on  the  fact 
that  the  compliance  costs  for  both  small 
and  large  shipyards  were  a  negligible 
percentage  of  total  revenue  (i.e.,  less 
than  0.4  percent). 

Conclusion 

Based  on  this  analysis,  OSHA  has 
determined  that  with  two  exceptions 
(i.e.,  secondary  asbestos  gasket 
manufacturing  and  renovation  activities 
in  construction),  the  revised  asbestos 
standard  will  not  have  a  significant 
economic  impact  nor  will  it  impose  an 
adverse  differential  impact  on  small 
firms.  OSHA  anticipates  that  most  small 
firms  in  the  secondary  asbestos  gasket 
manufacturing  market  will  leave  the 
industry  and  shift  entirely  to  the 
production  of  non-asbestos  gaskets.  This 
will  concentrate  the  production  of 
secondary  asbestos  gaskets  among  the 
medium-sized  and  larger  firms  which 
are  better  able  to  afford  the  required 
capital  expenditures.  Given  the  high 
compliance  costs  associated  with 
renovation  activities  (primarily  due  to 
the  requirement  to  establish  negative- 
pressure  regulated  areas),  OSHA 
believes  that  some  owners  of  buildings 
may  forego  or  delay  renovation 
activities.  Since  firms  performing 
renovation  activities  currently  perform 
other  construction  activities,  OSHA 
believes  that  the  impact  of  these  firms 
will  be  small. 

Vni.  Environmental  Impact  Assessment 

This  assessment  has  been  prepared  in 
accordance  with  the  provisions  of  the 


National  Environmental  Policy  Act 
(NEPA)  (42  U.S.C.  4325  et  seq.)  as  well 
as  the  regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
Part  1500),  and  DOL-NEPA  Compliance 
Procedures  (29  CFR  Part  11). 

OSHA  has  reviewed  the  responses  to 
the  1984  Notice  of  Proposed  Rulemaking 
(NPRM)  contained  in  the  OSHA  docket, 
as  well  as  the  revisions  to  the  asbestos 
standard,  and  has  concluded  that  no 
significant  environmental  impacts  are 
likely  to  occur  as  a  result  of  this  action. 
The  preceding  description  of  the  final 
rule  and  its  supporting  rationale, 
together  with  the  discussion  and 
arguments  presented  in  the  1984  Notice 
(49  FR  70:14141-14144,  April  10. 1984). 
constitute  a  finding  of  no  significant 
impact.  This  is  consistent  with  OSHA's 
earlier  assessment,  which  provides  a 
detailed  discussion  of  the  potential 
environmental  effects  of  OSHA's 
regulatory  action.  Copies  of  that 
assessment  are  available  from  the 
OSHA  Docket  Office  (Docket  No.  H- 
033C.  Exhibit  No.  84-477). 

As  indicated  in  OSHA's  earlier 
environmental  assessment,  two 
environments  may  be  affected  by  an 
OSHA  regulatory  action:  (1)  The 
workplace  environment  and  (2)  the 
general  human  anvirooraent  external  to 
the  workplace,  including  impacts  on  air 
and  water  poUation,  solid  waste,  and 
energy.   ..J|tUid  use.  Usually,  OSHA 
regulatioos  have  dteir  most  significant 
impacts  on  the  workplace  environment, 
because  this  environment  is  under  the 
Agency's  jurisdiction.  These  regulations 
are  beneficial  to  the  workplace 
environment  because  they  reduce 
worker  exposure  to  toxic  and 
carcinogenic  substances.  An  in-depth 
discussion  and  analysis  of  the 
occupational  nature  of  asbestos  disease, 
the  workplace  environment  and  the 
benefits  to  workers  as  a  result  of  this 
rule  are  presented  in  earlier  sections  of 
this  Notice. 

In  most  cases,  the  effects  of  previous 
OSHA  regulations  on  the  external 
environment  have  been  negligible 
because  of  their  limited  scope  and 
application.  Similarly,  there  is  no 
evidence  to  indicate  that  there  would  be 
any  significant  adverse  impacts  to  the 
external  environment  as  a  result  of  the 
standard  on  asbestos.  As  with  other 
OSHA  regulations  in  the  past  however, 
there  may  be  a  potential  benefit  to  the 
environment  The  potential  benefits  and 
other  impacts  are  briefly  summarized 
here. 

Air  Pollution 

As  asbestos  is  used  extensively  in  a 
variety  of  processes  and  products,  the 
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opportunity  for  its  release  into  the 
atmosphere  can  occur  at  numerous 
points  during  mining  and  milling, 
primary  and  secondary  manufacture, 
extended  periods  of  use,  construction 
and  demolition,  brake  repair,  and 
disposal. 

In  urban  areas,  particularly,  airborne 
emissions  also  occur  during  the  normal 
use  and  wear  of  friction  materials  such 
as  brake  and  clutch  linings.  The  final 
rule  is  not  anticipated  to  impact  directly 
on  these  sources  of  emissions  outside  of 
the  workplace.  To  the  extent  that 
substitutes  may  be  developed  and  used 
in  these  products  as  a  result  of  the  rule, 
however,  there  would  be  a  potential 
benefit  to  the  environment 

As  the  level  of  absestos  fibers  in  the 
workplace  is  lowered  to  meet  the  PEL, 
there  is  a  potential  for  more  fibers  to  be 
vented  outside  of  that  environment, 
depending  on  the  job  performed  and 
control  method  used.  For  example,  as  a 
result  of  EPA's  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS)  (49  FR  67:13659-13665,  April 
5, 1984]  many  industries  choose  to  clean 
workplace  air,  thereby  removing 
asbestos  fibers,  before  it  is  vented  to  the 
outside  environment.  Where  baghouses 
and  other  gas-cleaning  devices  are  used 
to  capture  fibers,  the  99.9  percent 
efficiency  rate  of  th«fce  device*  will 
remain  unchanged.  Because  these 
controls  are  capable  of  cutafing  fibers 


as  small  as  0.5  microns  tot'oli^Aetw  and 
even  as  small  as  0.1  nitfnt(biit  with 
less  efficiency],  more  iMers  would  be 
captured,  potentially  benefitting  the 
ambient  atmosphere. 

In  manufacturing  processes,  emissions 
result  primarily  from  the  handling  and 
mixing  of  dry  asbestos  fibers  and  during 
operations  such  as  blending  and  mixing, 
the  weaving  of  asbestos  fibers  into 
textiles,  and  in  the  sanding,  finishing, 
and  culling  of  hard  asbestos  products. 
Emissions  from  the  manufacturing 
process  can  be  controlled  by  using  local 
exhaust  ventilations,  dust  collection  and 
cleaning  systems,  and  enclosures,  by 
capturing  and  filtering  devices  such  as 
baghouses,  electrostatic  precipitators 
and  wet  scrubbers,  by  using  wet 
processes  instead  of  dry  when  possible, 
by  reducing  the  amotmt  of  asbestos 
added  to  products  and  by  properly 
disposing  of  the  waste  materials. 

Emissions  also  occiu-  from  extended 
periods  of  use  of  products;  during 
grinding  and  fitting  operations  in 
replacing  and  repairing  brake  linings 
and  clutch  facings;  during  installation  of 
asbestos-cement  pipe  insulation;  during 
the  cutting  or  sawing  of  asbestos-cement 
sheet,  and  other  construction  niaterials; 
during  demolition,  or  rip  out  of  spray-on 


insulation  materials,  •  and  during 
disposal  operations. 

In  the  construction  and  demolition 
industries,  where  exposures  can  far 
exceed  2  f/cc,  the  reduced  PEL  will  have 
a  beneficial  impact  on  the  workplace 
environment.  Where  regulated  areas 
and  air-tight  enclosures  are  used  in 
renovation  and  demolition  operations, 
the  amoimt  of  ambient  emissions  will  be 
reduced.  Similarly,  the  use  of  work 
practice,  such  as  wetting  down,  or  point 
source  of  controls,  such  as  portable 
captiu'e  devices,  will  reduce  ambient  air 
emissions  of  asbestos  fibers.  Where 
respirators  alone  are  used  to  achieve 
compliance  and  provide  worker 
protection  in  specific  environments,  the 
level  of  ambient  air  emissions  will 
remain  constant. 

In  shipbuilding  operations  in  the  past, 
asbestos  materials  were  used 
extensively  in  ceiling  tile  for  overheads, 
and  in  fire-resistant  sheets  for 
bulkheads  and  insulation.  As  of  1978, 
the  Maritime  Administration's 
specification  for  government-subsidized 
ships  required  that  nonasbestos 
materials  be  used  in  shipbuilding.  As  a 
result,  asbestos  insulation  and  cement 
materials  have  been  replaced  by 
products  such  as  mineral  wool  and 
mineral  wool  cement.  Ships  built  after 
1978  are  therefore  assumed  to  be  fi-ee  of 
asbestos. 

Although  current  shipbuilding 
operations  do  not  generate  exposures  to 
asbestos,  exposures  are  potentially  high 
in  ship  repair  and  maintenance  of 
already  existing  asbestos  materials.  The 
natiire  of  this  work  frequently  precludes 
the  use  of  many  engineering  controls 
and  extensive  work  practices.  The 
combined  use  of  work  practices, 
protective  clothing,  and  air-line 
respirators  has  been  the  means  of 
controlling  exposures  to  asbestos 
emissions.  The  actual  physical 
configuration  of  ships  also  imposes 
constraints  on  some  tear-out  operations. 
For  example,  hatchways  are  narrow, 
space  for  life-support  and  power  lines  is 
limited,  boiler  and  fire  rooms  are 
located  in  the  lowest  levels  of  the  ship, 
hatchways  and  stairways  must  not  be 
blocked,  and  in  general,  there  is  a  need 
for  egress  in  cases  of  emergency. 

As  many  engineering  controls  appear 
to  be  infeasible  in  various  ship  repair 
operations,  a  PEL  of  0.2  f/cc  would  not 


•  In  1873,  EPA  banned  the  use  of  spray-on 
insulation  of  ftreproofing  materials  containing  more 
than  1  percent  asbestos  by  weight.  But  these,  as 
well  as  decorative  materials  excluded  from  the  ban. 
can  and  do  exist  in  buildings  that  are  renovated  or 
demolished  and.  consequently,  can  f)08e  significant 
sources  of  exposures  (Exhibit  No.  84-414).  Alsa  the 
OSHA  rule  would  prohibit  the  «pray-on  application 
of  asbestos  materials  in  all  affected  industries. 


significantly  alter  the  present  level  of 
ambient  air  emissions  of  asbestos,  or 
affect  the  external  environment.  Worker 
protection  can  be  afforded,  however,  by 
reducing  the  exposure  levels  with  the 
use  of  air-line  or,  in  some  cases,  full- 
mask  respirators. 

In  the  automotive  affermarket, 
exposures  to  airborne  emissions  occur 
in  the  remanufacturing  and  repairing  of 
brakes  and  clutches.  In  the 
remanufacturing  sector,  exposures  occur 
during  refacing  and  finishing  activities. 
In  refacing  operations,  local  controls, 
including  shrouded  machine  tools  with 
local  exhaust  systems,  can  be  used  to 
remove  abraded  material  from  the  work 
area.  In  some  cases,  hoods  and 
upgraded  general  ventilation  systems 
exist,  and  overall,  local  vacuuming  is 
believed  to  be  practiced  fairly 
extensively.  In  finishing  operations,  the 
control  methods  include  the  use  of  local 
controls,  such  as  shrouds  on  grinders 
and  the  local  vacuum  collection 
systems. 

In  the  general  repair  sector,  until 
recendy,  it  was  common  practice  to  use 
compressed  air  to  remove  asbestos 
fibers  and  wastes  during  the  cleaning  of 
the  brake  drums  and  bell  housings  prior 
to  repair.  This  practice  has  been 
replaced  with  the  use  of  compressed  air- 
hoses  to  apply  a  solvent  mist  to  remove 
asbestos  residue  from  the  brake  drums 
before  repair.  In  other  instances,  damp 
wiping  is  performed,  wetting  agents  are 
used,  and  high-efficiency  particulate  air 
(HEPA)  vacuum  systems  are  employed. 
Where  enclosed  vacuum  systems  and 
the  compressed-air  solvent-mist  process 
are  employed,  exposure  levels  below  the 
action  level  can  be  attained.  It  is 
believed  that  the  OSHA  recommended 
spray  can/solvent  mist  process  will 
reduce  exposures  and  emissions  even 
further.  These  types  of  controls  and 
work  practices  would  benefit  the 
workplace  environment  and  lessen  the 
potential  for  the  release  of  fibers  to  the 
external  environment. 

In  sum,  the  use  of  local  controls, 
filters,  collection  devices  and  wet 
methods  would  reduce  levels  of  airborne 
emissions  in  the  workplace.  Fiu^er, 
because  of  the  nature  of  EPA's 
emissions  standard  (40  FR  199:483012. 
October  14. 1975],  many  industry 
operations  already  use  engineering 
controls  where  feasible  to  reduce  the 
amount  of  emissions  to  the  atmosphere. 
Controls  already  in  place  are 
anticipated  to  continue  to  operate 
effectively  in  reducing  emissions  under 
the  rule.  As  asbestos  fibers  are  removed 
from  the  atmosphere  by  such  controls, 
any  fibers  collected  could  be  disposed 
of  as  solid  waste  or  could  comprise 
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some  wastewater  effluents  or  run-off. 
These  possibilities  are  discussed  in  the 
following  paragraphs. 

Water  Pollution 

Asbestos  occurs  naturally  in  ground 
formations,  which  can  cause 
contamination  of  surface  waters,  rivers, 
and  ground  waters  through  erosion. 
Asbestos  fibers  can  contaminate  water 
systems  as  a  result  of  leaching  from 
asbestiform  deposits  or  commercial 
applications.  Contamination  can  also 
result  from  the  disposal  of  asbestos 
waste,  such  as  effluents  that  are 
discharged  directly  into  water  systems, 
emitted  to  the  atmosphere,  or  disposed 
of  in  landfills  and  then  later  enter 
surface  or  ground  waters.  Further, 
during  asbestos  manufacturing  and 
mining/milling  processes,  fibers  are 
often  released  into  surface  waters  by 
wastewater  discharge,  particularly  from 
improperly  disposed  of  effluents. 

Insufficient  data  make  it  difficult  to 
assess  the  potential  for  asbestos 
contamination  of  water  systems,  but 
some  studies  have  shown  that  plants 
manufacturing  asbestos  paper  products 
have  the  greatest  potential  for 
contamination  of  surface  waters.  This 
may  be  due  to  the  large  amoimts  of 
asbestos  raw  materials  used  and  the 
wet  processes  associated  with  the 
manufacture  of  asbestos  paper  products. 
The  manufacture  of  asbestos-cement 
pipe  also  involves  wet  processes  that 
discharge  asbestos  effluents.  However, 
the  suspended  solids  that  are  collected 
in  clarifiers  are  usually  coated  or 
encased  in  cement  and  tend  to  solidify. 
ConsequenUy,  when  these  fibers  are 
transported  to  landfills  they  rebound  in 
a  cement  matrix,  making  release  of  the 
buried  fibers  unlikely.  Similarly,  it  is 
imlikely  that  asbestos  products  in  land 
fills  would  release  significant  fibers  that 
could  penetrate  any  distance  through 
soil  unless  substantial  cracks  and 
fissures  were  present  [Exhibit  No.  84- 
417,  p.  290]. 

To  the  extent  that  manufacturers 
change  to  wet-processing  methods, 
however,  there  is  the  potential  for  an 
increased  use  of  water  and  a  resultant 
increased  amount  of  wastewater 
containing  asbestos  or  increased 
amounts  of  suspended  solids  disposed 
of  as  waste.  Lack  of  data  makes  it 
difficult  to  determine  to  what  degree  this 
will  occur  and  if  it  would  significanUy 
affect  the  environment.  Moreover,  the 
potential  for  any  such  occurrence  may 
be  offset  depending  on  the  types  of 
treatment  facilities  the  manufacturers 
use.  For  example,  many  plants 
recirculate  water  from  wastewater 
treatment  facilities  to  the  process, 
resulting  in  fewer  effluents  discharged. 


In  case  where  wastewater  is 
discharged  into  local  sewer  systems,  the 
regulation  would  not  significanUy  affect 
the  amount  of  fibers  discharged.  EPA's 
effluent  limitations  guidelines  (40  CFR 
Part  427  in  39  FR:  526-7535.  February  26, 
1974;  40  FR:1874-1878,  January  9, 1975; 
40  FR:6444,  February  11. 1975;  FR:18172. 
April  25. 1975)  include  (1)  standards  of 
performance  for  all  new  point  sources 
within  specified  categories  of  asbestos 
manufacture  and  (2]  pretreatment 
standards  for  new  plants  discharging  to 
municipal  sewer  systems.  These 
limitations  would  serve  to  prevent  the 
discharge  of  effluents,  specifically 
suspended  solids,  into  the  environment 
without  prior  treatment.  Moreover,  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972  require  that 
wastewater  effluents  be  treated  by  the 
best  practicable  control  technology 
(BPT]  by  December  31. 1977,  and  that 
the  best  available  technology  (BAT) 
economically  achievable  be  used  by 
December  31, 1983.  The  EPA  effluent 
limitations  establish  the  degree  of 
effluent  quality  necessary  to  meet  the 
BPT  and  BAT  requirements.  The  BAT 
and  pretreatment  standards  would 
essentially  mean  no  discharge  of 
process  wastewater  to  navigable  waters 
and  no  discharge  of  incompatible 
pollutants,  respectively  [Exhibit  No.  84- 
420].  These  requirements  will  not  change 
as  a  result  of  the  rule,  and  where  they 
continue  to  be  met,  effluent  quality  will 
not  be  altered. 

In  construction,  demolition,  ship 
repair  and  brake  repair  operations, 
asbestos-containing  products  are 
frequentiy  wetted  down  in  order  to 
reduce  airborne  fibers  during  the  repair 
or  tear  out  of  materials.  In  so  doing,  the 
once  airborne  fibers  become  effluents  in 
the  wastewater  runoff.  To  the  degree 
that  wetting  down  practices  increase  as 
a  result  of  Uie  revised  rule,  however, 
there  would  be  a  potential  for  increased 
amounts  of  wastewater  nm-off  at  these 
sites.  In  wet  abatement  activities,  the 
potential  for  wastewater  effluents  can 
be  reduced  by  using  portable  high- 
volume  water  filtration  units.  Similarly, 
as  HEPA  vacuums  are  used  to  clean  up 
the  worksite,  asbestos  fibers  in  the  form 
of  slurry  would  be  properly  captured 
and  disposed  of  and  would  not 
contribute  significantly  to  wastewater 
effluent.  In  these  types  of  operations, 
both  the  current  OSHA  standard  and 
EPA  regulations  [Exhibit  No.  84-414] 
require  work  practices  for  the  proper 
handling,  sealing,  storing,  and  disposing 
of  any  associated  waste,  debris,  or 
wastewater.  These  regulations  would 
not  change  as  a  result  of  the  rule,  and 
therefore,  such  operations  would  not 


necessarily  contribute  to  any  increase  in 
the  amount  of  pollutants  present  in 
wastewater  nm-off.  The  overall  net 
contribution  to  water  pollution  from 
these  wetting  down  practices,  therefore, 
is  generally  not  considered  to  be 
significant 

Solid  Waste  Disposal 

Waste  dumps  are  considered  to  be 
major  sources  of  emissions,  which  can 
be  a  potentially  serious  source  of 
nonoccupational  exposure.  Waste 
dumps  have  been  shown  to  emit 
significant  numbers  of  fibers  that  can  be 
detected  at  considerable  distances  from 
the  source  [Exhibit  No.  84-421,  p.  iii], 

A  major  concern  is  that  waste 
materials  may  be  disposed  of  without 
concern  for  their  airborne  emission 
potential,  and  as  a  result,  they  may  be 
disposed  of  in  open,  municipal  waste 
dumps  and  treated  like  nonasbestos 
waste,  creating  a  long-term  source  of 
emissions  and  exposures  to  imaware 
workers  and  others.  Dumps  and  waste 
piles  containing  asbestos  materials  are 
frequentiy  located  in  densely  populated 
urban  areas.  It  has  been  suggested  that 
the  population  exposure  in  waste 
disposal  areas  near  manufacturing 
plants  may  be  comparable  to  the 
exposure  experienced  by  the 
occupational  population.  Consequently, 
waste  disposal  practices  and  waste  sites 
are  areas  of  recognized  concern. 

Emissions  of  asbestos  fibers  can  occur 
when  the  wastes  are  transferred  to  the 
dump  and  as  the  surfaces  of  the  waste 
piles  are  eroded  by  weather  conditions. 
Emissions  may  also  occur  during 
transfer  operations  where  asbestos 
materials  may  be  dumped,  crushed,  and 
spread,  causing  visible  dust  emissions. 
Emissions  from  asbestos  manufacturing 
waste  piles  can  occur  during  the 
transporting  and  discharging  of  asbestos 
waste  from  manufacturing /milling 
processes.  These  emissions  can  be 
controlled  by  using  enclosures  and  gas- 
cleaning  devices  along  transfer  points  of 
conveyor  systems  that  move  asbestos 
tailings  and  by  using  wetting-agents  on 
the  tailings  as  they  are  discharged 
[Exhibit  No.  84-421].  Once  asbestos 
tailings  are  dumped  at  the  site,  they  can 
be  covered  with  a  protective  seal  or 
covering  to  control  further  emissions. 

Emissions  from  product  disposal  may 
be  of  potential  concern.  Generally, 
however,  asbestos-containing  products 
are  bound  in  some  type  of  matrix  such 
as  cement  plastic  or  asphalt.  Once 
these  types  of  products  have  been 
disposed  of  in  landfills  or  waste  sites, 
they  usually  do  not  release  any 
significant  amount  of  free  asbestos 
fibers,  unless  they  are  crushed  or 
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incinerated.  To  reduce  the  amount  of 
emissions  that  may  occur  as  a  result  of 
crushing  asbestos  materials,  EPA's 
NESHAPS  regulations  have  specific 
requirements  for  asbestos  materials  at 
active  and  inactive  waste  sites.  These 
include  covering  such  materials  every  24 
hours  with  compacted  nonasbestos 
materials,  or  using  resinous  dust 
suppressants  to  bind  dust  and  to  control 
wind  erosion,  etc.  Although  there  are 
insufficient  data  to  determine  how  much 
asbestos  is  emitted  from  the  incineration 
of  waste  products,  one  study  suggests 
that  incineration  could  be  significant  in 
causing  air  pollution  in  the  U.S.  and  that 
incineration  of  products  emits  about  220 
tons  of  free  asbestos  Bbers  annually 
from  all  municipal  incinerators  [Exhibit 
No.  84-417,  p.  289].  It  has  not  been 
established  to  what  extent  asbestos 
fibers  survive  incineration  and  still 
remain  biologically  active.  It  has  been 
estimated,  however,  that  fibers  such  as 
chrysotile  would  decompose  at  900 
degree  Farenheit  into  other  forms  of 
minerals  under  the  intense  heat  of 
incineration  (Exhibit  No.  84-417,  p.  289). 

Emissions  occurring  when  asbestos- 
containing  materials  are  torn  or  ripped 
out,  or  crushed  generate  potential  waste 
products.  As  mentioned  earlier,  this 
would  depend  on  the  operation  and 
control  method  used.  In  some 
manufacturing  processes,  for  example, 
wastewater  is  recirculated  and  reused 
and  air  is  filtered,  cleaned  and 
recirculated,  in  some  secondary 
manufacturing  industries,  scrap 
materials  may  be  reused  or  recycled 
(see  Technological  Feasibility.  Section 
VII,  above).  Also,  solid  wastes  that 
might  be  generated  from  various 
processes  are  not  necessarily  disposed 
of  at  waste  sites  because  many  such 
materials  are  incinerated. 

In  many  instances,  construction  and 
renovation  types  of  activities  do  not 
necessarily  produce  solid  waste  as 
asbestos  abatement  frequently  involves 
encapsulation  rather  than  the  ripout  of 
materials.  The  amount  of  potential 
friable  asbestos  and  waste  resulting 
from  demohtion  and  renovation 
operations  would  probably  not  change 
significantly,  as  these  would  be  based 
largely  on  asbestos  construction 
materials  present  in  already-existing 
structures.  It  is  anticipated,  however, 
that  waste  and  debris  that  may  have 
been  left  at  the  worksite  and  not 
disposed  of  as  current  practice  will  now 
be  removed  promptly  and  will  be 
labeled  and  disposed  of  properiy. 

As  with  the  current  asbestos 
standard,  these  asbestos-containing 
materials,  waste,  debris,  sludge,  etc., 
would  be  collected  and  removed  from 


the  worksite  and  disposed  of  in  properly 
labeled,  impermeable  bags  or  closed 
containers,  and  deposited  in  a 
designated  waste  area.  As  many  such 
activities  may  already  comply  with  the 
disposal  requirements  of  the  current 
standard  and  with  EPA  guidelines  for 
demolition,  it  is  uncertain  where 
disposal  practices  will  increase 
measurably  as  a  result  of  the  nile.  There 
are  not  data  to  indicate  that  as  a  result 
of  the  rule,  wastes  will  be  handled  less 
efficiently  than  at  present.  Rather,  as  a 
result  of  the  training  provisions  of  the 
rule,  worker  awareness  of  asbestos 
materials  and  their  hazards  would  be 
increased,  thereby  providing  a  potential 
for  increased  proper  handling  and  use  of 
these  products  which,  in  turn,  could 
benefit  the  external  environment,  both 
at  the  worksite  and  the  waste  site. 

In  addition,  the  final  rule  provides  an 
incentive  for  the  use  of  these  materials 
to  be  reduced,  or  to  be  replaced  by 
suitable  substitutes.  It  is  highly  likely 
that  as  a  result  of  the  rule,  other 
materials  will  be  used  in  place  of 
asbestos  which  would  result  in  fewer 
asbestos  fibers  being  captured,  dumped, 
or  recycled.  In  such  instances,  fewer 
asbestos-containing  products  would  be 
disposed  of  in  landfills  and  would  pose 
less  of  a  risk  as  potential  sources  oi 
emissions,  thereby  benefitting  the 
external  environment. 

Energy  and  Land  Use 

The  implementation  of  required 
engineering  controls  to  comply  with  the 
PEL  of  0.2  f /cc  could  result  in  an 
increase  in  total  energy  requirements,  or 
costs,  for  general  industry.  This  would 
be  particularly  true,  of  course,  where 
controls  are  not  in  place  or  where  the 
current  PEL  of  2  f/cc  is  not  met.  Some 
potential  energy  factors  are  briefly 
described  here. 

Where  local  exhaust  ventilation  (LEV) 
is  the  primary  method  of  control,  the 
annual  operating  costs  would  include 
the  additional  expense  of  heating  or 
cooling  the  replacement  air  brought  in 
from  the  outside  to  run  the  LEV  system. 
Based  on  the  model  plant  approach 
presented  earlier  in  calculating  costs  of 
compliance,  it  was  estimated  that  most 
model  plants  in  general  industry  would 
require  a  50-percent  increase  in  the 
volume  of  air  (cubic  feet  per  minute)  to 
run  the  LEV  systems  in  order  to  comply 
with  the  standard.  The  exception  would 
be  the  gasket  industry,  where  it  was 
estimated  that  a  20-percent  increase 
would  be  required  and  the  textile  sector, 
where  it  was  estimated  that  a  200- 
percent  increase  would  be  required.  The 
energy  costs  for  makeup  air  units  for 
local  exhaust  ventilation  air  exchange 
were  estimated  at  $8.9  million  per  year 


for  general  Industry  [Exhibit  No.  345,  p. 
VI-11]. 

Where  vacuums  are  used  to  clean  up 
spills,  wastes,  etc.,  it  was  estimated  that 
each  unit  uses  1  kilowatt  of  electiicity  at 
$0.09384/kilowatt  hour.  The  energy 
requirements  for  the  use  of  vacuums  for 
general  industry  was  based  on  an 
increase  of  2  hours  for  250  days  for  all 
industries  except  secondary  gaskets, 
where  the  use  was  estimated  to  be  for  50 
days.  Specific  cost  estimates  are 
presented  in  Section  VTI  of  this  Notice 
and  in  the  final  Regulatory  Impact 
Analysis  [Exhibit  No.  345]. 

In  terms  of  land  use,  OSHA  does  not 
project  any  significant  impact  on  land 
use  plans,  policies,  or  controls.  OSHA 
does  not  anticipate  any  significant 
impact  on  the  short-term  uses  of  man's 
environment  or  upon  the  maintenance 
and  enhancement  of  long-term 
productivity  beyond  those  presented  in 
this  Notice. 

Other  Impacts 

The  final  rule  could  also  have  other 
impacts  that  may  affect  the  external 
environment.  As  mentioned  earlier,  the 
rule  could  encourage  the  further  use, 
research,  and  development  of  suitable 
substitutes.  This,  in  turn,  would  result  in 
a  positive  environmental  effect  because 
less  asbestos  would  be  used,  and  fewer 
fibers  would  be  emitted  to  the  air  or 
discharged  as  wastewater  effluent  or  as 
solid  waste.  The  magnitude,  or 
probability,  of  these  impacts,  however. 
is  impossible  to  quantify-  (See  the 
discussion  of  Economic  Impacts  in 
Section  VII  above.) 

Overall,  the  pro)ected  impacts  of  the 
proposed  standard  on  the  external 
environment  are  expected  to  be 
insignificant,  especially  in  view  of  EPA's 
proposed  ban  on  asbestos  (40  CFR  Part 
763:  51  FR  19:3738-3759,  January  16. 
1986)  and  on  current  EPA  regulation  of 
air  emissions,  water  effluents,  and  solid 
waste  disposal  methods. 

Summary 

Under  the  revised  rule,  a  variety  of 
control  methods  and  work  practices 
would  be  implemented.  These  include 
enclosures  or  isolation  of  asbestos- 
producing  processes,  regulated  areas, 
monitoring,  local  exhaust  ventilation 
with  HEPA  filter  dust  collection 
systems,  HEPA  vacuums,  general 
ventilation,  wet  methods,  disposal  of 
asbestos  wastes  in  leak-tight  containers, 
restrictions  on  the  use  of  compressed  air 
and  spray-on  asbestos  containing 
materials,  training,  showers,  and 
hygiene  facilities,  lunch  rooms,  showers, 
glove  bags,  etc.  To  the  extent  that  these 
types  of  practices  are  employed  as  a 
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result  of  the  rule,  there  will  be  a 
decrease  in  the  amount  of  ambient 
emissions  to  the  environment.  Although 
any  captured  fibers  could  take  the  form 
of  solid  waste  or  wastewater  runoff, 
sludge,  or  slurry,  this  is  not  anticipated 
to  result  in  a  significant  environmental 
impact. 

In  achieving  compliance  with  the 
standard,  industry  will  in  some 
instances  need  to  install  engineering 
controls,  implement  work  practices, 
provide  personal  protective  equipment, 
and  training.  These  measures  are  not 
expected  to  have  any  significant 
adverse  environmental  effects,  and 
could  be  of  potential  benefit  to  the 
environment  in  terms  of  air  and  water 
quality  and  solid  waste  disposal. 

The  use  of  local  controls,  filters, 
collection  devices  and  wet  methods 
would  reduce  levels  of  airborne 
emissions  in  the  workplace.  The 
placement  of  proper  controls  and 
filtering  devices  may  mean  that  filtered 
air  is  vented  to  baghouses  or  other 
capture/retention  devices,  thereby 
lessening  the  potential  release  of 
airborne  emissions  to  the  external 
environment.  The  use  of  air-tight 
enclosures  will  prevent  the  release  of 
emissions  to  the  general  environment. 
This  is  also  true  where  devices  such  as 
portable  saws  with  local  exhaust 
ventilation  and  capture  devices  are  used 
for  cutting  asbestos  products.  Although 
such  collection  devices  will  increase  the 
amoimt  of  disposable  waste  where  they 
are  implemented,  it  is  difflcult  to 
quantify  the  degree  to  which  this  will 
occur.  No  significant  adverse  effect  on 
air  quahty  is  expected  to  occur  as  a 
result  of  the  final  rule. 

Tha  use  of  wet  methods  and  processes 
will  also  reduce  the  level  of  ambient 
emissions.  The  use  of  vacuums  and 
other  recommended  work  practices  for 
cleanup  and  removal  of  fibers  will 
reduce  the  likelihood  of  any 
reentrainment  of  fibers  into  the 
atmosphere.  Potential  wastewater 
effluents  resulting  from  these  methods 
and  processes  will  also  be  alleviated 
depending  on  the  control  method  (e.g.. 
HEPA  vacuums,  recirculation  and  reuse 
of  water)  and  disposal  technique  used 
(e.g.,  leak-tight  containers). 

The  training  of  workers  should 
provide  an  incentive  for  the  proper  use 
and  handling  of  asbestos  and  asbestos- 
containing  products.  Training  also  has 
the  potential  to  impact  on  the  discharge 
and  disposal  of  asbestos  materials  into 
the  environment. 

Finally,  the  revised  rule,  as  well  as  the 
EPA  proposed  ban  on  asbestos,  is  likely 
to  encourage  the  research,  development 
and  use  of  suitable  substitutes. 


IX.  Standards  Recommended  to  OSHA 
by  Interested  Parties 

In  the  course  of  this  rulemaking, 
several  interested  parties  have 
developed  and  submitted  to  OSHA 
recommended  standards  for  controlling 
occupational  exposures  to  asbestos  in 
various  workplace  settings.  Among  the 
organizations  and  entities  submitting 
such  standards  were  OSHA's  Advisory 
Committee  on  Construction  Safety  and 
Health  (hereafter  called  CACOSH  or  the 
Advisory  Committee],  which  provided  a 
number  of  relevant  documents  for  the 
record,  the  Organization  of  Resource 
Counselors,  Inc.  (ORC).  the  Building  and 
Construction  Trades  Department 
(BCTD)  of  the  American  Federation  of 
Labor-Congress  of  Industrial 
Organizations  (AFL-CIO),  and  the 
Asbestos  Information  Association  of 
North  America  (AIA/NA). 

OSHA  has  benefittM  greatly  from  the 
recommendations  and  regulatory 
suggestions  of  these  groups,  and  has 
incorporated  many  of  their 
recommended  approaches  into  the 
requirements  of  the  revised  standards 
for  general  industry  and  construction. 
Specific  regulatory  requirements 
recommended  by  these  commenters  are 
discussed  in  the  Summary  and 
Explanation  sections  of  the  preamble,  as 
appropriate.  Specific  recommendations 
made  to  OSHA  by  CACOSH.  the  AIA/ 
NA,  and  the  BCTD  are  described  in 
Section  XI  of  this  preamble  (the 
Summary  and  Explanation  for  the 
revised  rule  for  the  construction 
industry),  while  specific  requirements 
reconmiended  by  the  ORC  are  described 
in  Section  X,  the  Summary  and 
Explanation  for  maritime  and  general 
industry. 

The  paragraphs  below  briefly 
describe  the  standards  recommended  by 
these  groups,  concentrating  on  the 
general  approach  adopted  by  each 
organization  in  developing  its 
recommended  standard.  In  addition, 
OSHA's  response  to  these 
recommendations  and  the  Agency's 
rationale  for  accepting,  modifying,  or 
rejecting  the  approaches  recommended 
are  disctissed. 

Recommended  Standard  for  General 
Industry 

The  ORC  developed  a  standard  that  it 
recommended  to  OSHA  to  control 
occupational  exposures  to  asbestos  in 
the  industry  sectors  predominanUy 
represented  by  its  members  (i.e.,  general 
industry  and  maritime).  The  standard 
recommended  by  the  ORC  (Ex.  91-10]  is 
generally  similar  to  the  revised  standard 
being  promulgated  by  OSHA  for  general 
indusfry.  For  example,  the  ORC 


recommended  requirements  for 
monitoring,  medical  surveillance, 
recordkeeping,  protective  clothing, 
employee  training,  and  signs  and  labels 
that  are  nearly  identical  to  those  of 
OSHA's  revised  general  industry  rule. 
However,  the  ORC's  recommended 
standard  differs  substantially  from  the 
revised  rule  in  one  major  respect:  the 
ORC  recommends  that  OSHA  adopt  two 
permissible  concentrations  for  exposure 
to  asbestos,  a  permissible  airborne 
concentration  (PAC)  and  a  permissible 
exposure  limit  (PEL)  that  governs  actual 
in-lung  employee  exposure.  The  ORC 
recommended  a  PAC  of  0.5  f/cc  or  less, 
and  a  PEL  of  0.2  f/cc.  ORC  defines  a 
PAC  as  the  "ambient  worksite 
concentration"  or  maximum  &-hour  time- 
weighted  average  concentration  in 
"which  any  employee  may  work;"  ORC 
assumes  that,  if  engineering  controls 
and  worK  practices  are  not  sufficient  to 
reduce  the  ambient  concentration  to  this 
level,  employees  would  be  required  to 
wear  respiratory  protection  having  a 
protection  factor  adequate  to  do  so. 
Thus,  ORC's  definition  of  a  PAC  is 
consistent  with  OSHA's  traditional 
definition  of  a  permissible  exposure 
limit  (PEL).  The  ORC's  definition  of  PEL, 
however,  differs  markedly  from 
OSHA's.  ORC  states  that: 

The  eight  hour  time  weighted  average      ^ 
airbome  concentration  of  asbestos  fibers  to 
which  any  employee  may  be  exposed  shall 
not  exceed  0.2  fibers  (inhaled  into  the  lungs) 
per  cubic  centimeter  of  air  (Ex.  91-10). 

OSHA  has  not  adopted  ORC's  two- 
pronged  approach  to  exposure  limits,  for 
several  reasons.  First,  OSHA  has 
traditionally  defined  PELs  and  employee 
exposures  as  the  airbome  concentration 
of  a  contaminant  measured  without 
regard  to  the  use  of  respirators.  The 
Agency  has  consistently  used  this 
definition  of  exposure  because  airbome 
concentrations,  in  contrast  to  in-lung 
concentrations,  are  easy  to  control  and 
measure,  and  limits  based  on  such 
concentrations  are  comparatively  easy 
to  enforce.  In  addition,  employers  are 
able  to  determine,  by  means  of 
established  industrial  hygiene 
procedures  and  controls  such  as 
employee  monitoring,  leak  detection 
systems,  continuous  alarms,  and  the  use 
of  engineering  controls  and  work 
practices,  what  the  actual  exposiues  of 
their  employees  are.  OSHA  does  not 
believe  tiiat  the  cause  of  occupational 
safety  and  health  would  be  well  served 
by  basing  an  exposure  limit  on  an  end- 
point  that  is  as  subject  to  individual 
variability,  as  dependent  on  individual 
and  group  behavior,  and  as  difficult  to 
enforce  and  administer  as  the  in-lung 
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concentration  of  a  toxic  aubstaace.  In 
addition,  the  uae  of  such  a  concept 
would  necessarily  depend  on  increased 
reliance  on  respiratory  protection  as  a 
line  of  defense  against  hazardous 
workplace  exposures,  which  runs 
counter  to  the  Agency's  stated 
preference  for  the  traditional  hierarchy 
of  controls:  the  use  of  engineering  and 
work  practice  controls  as  the  first  line  of 
defense,  followed  by  respiratory 
protection.  For  these  reasons,  discussed 
further  in  the  Sununary  and  Explanation 
section  for  paragraph  (g)  of  the  general 
industry  standard.  OSHA  has  not 
adopted  ORCs  suggested  PAC/PEL 
exposure  limit  approach. 

Recommended  Standards  for  the 
Construction  Industry 

Several  rulemaking  participants 
provided  OSHA  with  recommended 
asbestos  standards  for  construction, 
including  the  BCTD.  the  AIA/NA.  and, 
more  generally,  the  Advisory  Committee 
(CACOSH).  The  general  scope  of  these 
standards  and  the  major  differences 
between  them  and  OSHA's  revised 
construction  standard  are  described 
below. 


The  BCTD  Standard 

The  Building  Construction  Trades 
Department  (AFL-CIO)  submitted  a 
comprehensive  recommended  standard 
tJltue  docket  (Ex.  330),  along  with 
extensive  commentary.  OSHA  has 
found  diese  recommendations  and 

analyses  useful  in  standards       

development,  and  many  of  the  BCTD's 
recommendations  have  been  adopted, 
often  in  modified  form,  in  the  final 
revised  rule. 

The  BCTD  recommended  that  OSHA 
adopt  a  construction  standard  that 
differed  considerably  in  format  from 
that  traditionally  associated  with  OSHA 
health  standards.  First,  the  BCTD 
recommended  a  three-tiered  scheme  for 
categorizing  products  and  processes, 
depending  on  the  airborne  levels  of 
asbestos  likely  to  be  produced  during 
these  operations  or  when  handling  these 
products.  Category  A  products  and 
processes  are  those  that  produce 
airborne  levels  of  asbestos  no  greater 
than  a  4-hour  TWA  of  30.  000  fibers  per 
cubic  meter  (0.03  f/cc);  Category  B 
products  and  processes  would  produce 
airborne  levels  no  greater  than  8-hour 
TWA  levels  of  0.5  f/cc  and  Category  C 
products  and  processes  would  include 
materials  and  operations  that  produce 
airborne  asbestos  levels  above  the  PEL 
(or  that  produce  as  yet  unknown  or 
untested  concentrations  of  airborne 
asbestos). 

The  BCTD  recommended  that 
employers  using  Category  A  products  be 


exempted  from  most  of  the  standard's 
requirements,  e.g.,  medical  surveillaiice. 
monitoring,  spill /emergency  procedures, 
associated  recordkeeping,  etc 
Employers  wrhose  construction  activities 
involved  the  handling  of  Category  B 
products  or  the  peilonnance  of  Category 
B  processes  would  be  required  to 
observe  less  stringent  requirements,  for 
example  less  frequent  employee 
monitoring,  than  employers  involved  in 
Category  C  work.  Rw  Category  C 
worMaces,  e.g..  those  farvolving  the 
handling  or  performance  of  Category  C 
products  or  processes,  the  BCTD 
recommended  that  employers  be 
required  to  observe  aJJ  of  the  provisions 
of  its  recommended  standard. 

The  BCTD  argued  that  adoption  of 
such  a  categorization  scheme  would 
have  a  number  of  advantages: 

(1)  It  would  concentrate  control 
resources  in  the  highest  risk  situationK 

(2)  It  would  encourage  the  testing  and 
categorization  of  as-yet-untested 
products  and  processes: 

(3)  It  would  encourage  manufacturers 
to  develop  and  employers  to  use  less 
hazardous.  Le..  Category  A  or  B, 
products  or  processes; 

(4)  It  would  aid  in  the  development  of 
a  substantial  data  base  on  employee 
exposures  to  asbestos  in  the 
construction  industry. 

The  BCTD's  suggested  approach, 
which  involves  tiering  the  stringency  of 
the  standard's  requirements  to  the 
degree  of  hazard  associated  with  the  use 
of  various  products  or  processes, 
essentially  agrees  with  the  structiue 
adopted  by  OSHA  in  this  revised 
standard  for  construction.  That  is. 
OSHA  has  tiered  the  standard  in 
accordance  with  the  relative  hazard 
associated  with  certain  work  operations 
in  construction.  Accordingly,  the  revised 
standard  reserves  the  standard's  most 
stringent  requirements,  e.g,.  the  use  of 
daily  exposure  monitoring,  negative- 
pressure  regulated  areas,  disposable 
protective  clothing,  and  required 
hygiene  facilities,  to  asbestos 
renovation,  demolition,  and  removal 
operations.  The  record  evidence, 
discussed  in  connection  with  the 
Summary  and  Explanation  sections  for 
these  paragraphs  (see  Section  XI). 
repeatedly  emphasizes  that  these 
operations,  also  known  as  "asbestos 
abatement"  operations,  are  clearly  the 
most  hazardous  asbestos-handling 
operations  in  construction  at  the  present 

time.  . 

In  addition  to  the  adoption  of  a  tiered 
approach  to  cover  asbestos  renovation, 
demolition,  and  removal  operations,  the 
revised  standard  for  construction 
incorporates  several  regulatory 
techniques  that  are  designed  to  ensure 


that  the  impact  of  the  standard  is 
proportional  to  the  degree  of 
occapational  hazard  in  affected 
workplaces.  These  techniques  include 
the  use  of  the  action  level  concept, 
which  permits  employers  whose 
employees  are  not  exposed  above  the 
action  level  to  be  exempted  from 
complying  with  many  of  the  standard's 
requirements,  and  the  use  of  a  "3(May 
trigger,"  which  allows  workplaces  that 
do  not  have  airborne  concentrations  of 
the  hazardous  substance  in  question  foi 
as  many  as  30  or  more  days  in  any  given 
year  to  be  exempted  from  certain 
requirements.  e.g.,  the  standard's 
medical  surveillance  provisions.  In 
addition,  small-scale,  short-duration 
maintenance  and  renovation  operations, 
such  as  those  involving  the  installation 
of  electrical  conduit  or  the  changing  of  a 
gasket  made  of  asbestos-containing 
material,  are  specifically  exempted  from 
a  number  of  provisions.  e.g..  protective 
clothing,  regulated  areas,  and  hygiene 
facilities.  OSHA  is  confident  that  the 
use  of  these  methods  will  ensure  an 
adequate  degree  of  correspondence 
between  the  seriousness  of  the  hazard 
to  be  controlled  and  the  stringency  of 
the  control  strategy  imposed  by  the  final 
standard. 

Although  conceptually  similar  in 
many  respects  to  the  standard 
recommended  by  the  BCTD,  OSHA 
believes  that  the  regulatory  approach 
adopted  by  the  Agency  has  several 
advantages  over  the  BCTD's  strategy. 
First,  OSHA's  approach  is  simple  and 
can  be  implemented  immediately, 
without  a  delay  to  permit  various 
processes  and  products  to  be  tested  and 
categorized  according  to  the  amount  of 
airborne  asbestos  they  generate. 
Second,  the  Agency's  standard  will  be 
relatively  simple  and  straightforward 
both  to  administer  and  to  enforce.  Third 
the  revised  standard's  structure  is 
similar  to  and  consistent  with  that  of 
other  OSHA  health  standards,  including 
the  revised  asbestos  rule  for  general 
industry,  which  will  permit  employers 
who  are  already  familiar  with  the  format 
of  OSHA  regulations  to  comply  with  die 
standard  and  to  understand  its 
requirements  more  easily.  For  these 
reasons.  OSHA  has  chosen  to  adopt  the 
revised  standard  for  construction  that  is 
discussed  in  Section  XL  below. 

Asbestos  Information  Association  of 
North  America.  The  AlA/NA  also 
developed  a  set  of  recommendations 
that  it  suggested  OSHA  adopt  to  control 
hazardous  occupational  exposures  to 
asbestos  in  the  construction  industry 
(Ex.  84-307).  The  AlA/NA's 
recommended  standard  was  notable  for 
its  lack  of  a  requirement  for  a  revised 
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permissible  exposure  limit  for  allowable 
airborne  concentrations  of  asbestos.  The 
AIA/NA  argued  that  lowering  OSHA's 
current  PEL  of  2  f/cc  was  not  possible 
because  of  the  inherent  sampling  and 
analytical  variability  inherent  in  the  use 
of  the  OSHA  method  (for  a  discussion  of 
the  variability  issue,  see  the  Methods  of 
Measurement  section  in  the  Summary 
and  Explanation  for  General  Industry 
(Section  X,  below).  As  discussed  in 
detail  in  the  Preamble  section  on 
Technological  Feasibility  (Section  VII), 
OSHA  has  determined  that  achieving 
the  new  PEL  of  0.2  f/cc  as  an  8-hour 
time-weighted  average  is  feasible  in  the 
great  majority  of  workplaces  with  the 
use  of  engineering  and  work  practice 
controls  alone,  although  respiratory 
protection  may  be  required  in  some 
operations. 

The  AIA/NA's  recommended 
standard  was  similar  in  many  other 
respects  to  the  standard  recommended 
by  the  BCTD  (Ex.  330).  For  example,  the 
AIA/NA's  recommendations  include  the 
adoption  of  a  product  classification 
scheme  that  would  rank  asbestos- 
containing  products  used  in  construction 
in  accordance  with  their  potential  for 
releasing  airborne  concentrations  of 
asbestos.  Implementation  of  the  AIA/ 
NA  approach  would  require 
manufacturer  certifications  and  the 
validation  of  empirically  determined 
product  classifications,  including  the  use 
of  objective  data  or  exposure  studies 
conducted  by  fully  qualified  testing 
laboratories  and  empirical  field  testing 
by  OSHA  inspectors  and  others  to 
confirm  these  test  results. 

According  to  the  AIA/NA,  examples 
of  products  qualifying  for  Category  A 
status  (the  least  hazardous  grouping) 
include  products  in  which  asbestos 
fibers  are  bound,  coated,  or  enclosed  by 
other  materials,  such  as  mastics, 
mechanical  packings,  oil  seals, 
compressed  gaskets,  sealants  and 
caulks,  roof  coatings,  and  electrical 
insulating  paper  (Ex.  84-307,  p.  23). 
Category  B  products  would  include 
those  certified  by  their  manufacturers  as 
being  incapable,  under  reasonably 
foreseeable  conditions  of  processing  or 
use,  of  releasing  asbestos  fibers  in 
excess  of  the  PEL  "when  one  or  more 
specified  Fabrication  Installation  or 
Removal  Methods  are  used'  (Ex.  84-307, 
pp.  23-24).  Category  C  products  would 
include,  under  the  AIA/NA's 
classification  scheme,  products 
presenting  the  greatest  exposure 
potential.  These  products  would 
consequently  be  subject  to  the  most 
stringent  regulatory  controls. 

As  explained  in  detail  above  in 
connection  with  the  BCTD's 


recommended  standard,  OSHA  has 
chosen  not  to  adopt  a  product  and 
process  categorization  scheme  in  the 
final  standard  for  asbestos.  In  addition 
to  the  objections  to  such  an  approach 
discussed  earlier,  OSHA  notes  that  the 
AIA/NA's  recommendations  are 
intended  to  apply  predominantly  to  the 
installation  of  new  products  in  tfie 
construction  environment,  and  would 
thus  not  address  those  construction 
operations  that  so  many  commenters 
pointed  to  as  being  the  most  hazardous: 
Asbestos  renovation,  demolition,  and 
removal  operations. 

The  Advisory  Committee  for 
Construction  Safety  and  Health.  At 
several  critical  junctures  during  the 
asbestos  rulemaking,  OSHA  has  had  the 
benefit  of  the  Advisory  Committee's 
review  of  various  draft  versions  of  the 
asbestos  construction  standard.  Most 
recently,  CACOSH  reviewed  a  draft 
standard  at  its  September  26-27, 1985 
meeting  (see  transcript  of  CACOSH 
proceedings  for  that  date).  In  addition  to 
providing  specific  reviews  of  successive 
drafts  of  the  asbestos  standard  for 
construcfion,  the  Committee  also 
developed,  in  1980,  a  comprehensive 
document  entitled  Report  on 
Occupational  Health  Standards  for  the 
Construction  Industry  (Ex.  84-233). 
Although  this  doctmient  is  not  directed 
specifically  to  asbestos,  many  of  its 
findings  apply  to  the  revised 
construction  standard.  For  example, 
CACOSH  expressed  concern  about  the 
difficulty  of  applying  many  traditional 
health  standards  requirements  in  the 
construction  setting;  specifically,  the 
Committee  noted  that  medical 
surveillance,  the  use  of  engineering 
controls,  and  extensive  recordkeeping 
often  pose  problems  in  this  high- 
turnover,  out-of-doors,  short-term  work 
environment  (Ex.  84-233). 

In  the  context  of  OSHA's  revised 
asbestos  standard  for  construction,  the 
Committe  voted  overwhehningly  in 
favor  of  the  issuance  of  a  separate 
standard  for  the  construction  industry 
(Ex.  84-424).  CACOSH  also 
recommended  that  the  raiL  for 
construction  be  set  at  "the  lowest 
feasible  level"  (Ex.  84-424.  pp.  11-13).  as 
OSHA  has  in  fact  done  (see  the 
Preamble  section  on  Technological 
feasibility.  Section  VII).  At  a  later 
meeting  (September  26-27, 1985), 
members  of  the  Committee  noted  their 
support  for  many  provisions  of  a  draft 
final  standard  submitted  to  CACOSH 
for  review:  this  draft  was  substantively 
similar  to  the  standard  published  today. 
For  example,  committee  member  )oe 
Adam  urged  that  the  traditional 
hierarchy  of  controls  be  reflected  in  the 


revised  standard,  i.e.,  "engineering 
controls  first,  woric  practices,  and  then 
the  final  {choice  of  method)  being 
personal  protective  equipment"  (see 
transcript  of  CACOSH  proceedings).  On 
other  issues  raised  by  requirements  of 
the  draft  under  review,  CACOSH  urged 
OSHA  to  refine  particular  provisions. 
OSHA  has  generally  incorporated 
CACOSH's  suggestions.  For  example,  in 
response  to  the  point  made  by  Mike 
Deis  of  Better  Working  Environments 
that  respirators  should  be  quaHtatively 
fit  tested  with  every  wearing,  OSHA  has 
revised  the  final  standard  specifically  to 
cross-reference  29  CFR  1910.134(e). 
Section  1910.134(e)(5)(i)  requires 
employers  to  ensure  the  proper  fitting  of 
half-mask  respirators  by  checking  the 
facepiece  fit  "each  time  he  [or  she]  puts 
on  the  respirator."  In  addition.  CACOSH 
noted  several  minor  errors  in  the  draft 
standard  being  reviewed,  particularly  in 
the  draft  respiratory  protection  section, 
and  these  have  subsequently  been 
corrected  in  the  final  standard  (see 
transcript  of  CACOSH  proceedings). 
The  final  standard  thus  refiects,  in  a 
large  number  of  provisions  and  in  many 
ways,  the  expert  advice  received  by  the 
Agency  from  the  Advisory  Committee 
over  the  course  of  this  asbestos 
rulemaking. 

X.  Summary  and  Explanation  of  the 
Revised  Standard  for  General  Industry 

1.  Paragraph  (a).  Scope  and 
application. 

Like  the  existing  asbestos  standard 
and  other  OSHA  health  standards  such 
as  inorganic  arsenic  (S  1910.1018);  lead 
(§  1910.1025),  DBCP  (S  1910.1044),  and 
acrylonitrile  (8  1910.1045),  this  revised 
standard  applies  to  all  "occupational 
exposures  to  (asbestos)."  OSHA  has  not 
defined  the  term  "occupational 
exposure"  in  the  regulatory  text 
However,  because  of  increased  public 
awareness  of  the  hazards  of  asbestos 
and  its  ubiquitousness,  inquiries  have 
been  made  to  OSHA  concerning  the 
applicability  of  the  standard  to 
exposures  in  buildings  which  may  not 
result  from  manufacturing,  processing  or 
installing  asbestos  products.  Significant 
areas  of  concern  expressed  were 
exposures  to  office  employees  in 
buildings  where  asbestos  products  has 
been  installed  and  to  employees  who 
work  in  the  vicinity  of  asbestos 
abatement  and  renovation  activities. 

In  both  situations  the  exposures  are 
occupational  and  are  covered  by  this 
standard.  The  employee's  presence  in 
the  workplace  places  him  at  increased 
risk  from  asbestos  exposure  regardless 
of  whether  the  employee  is  actually 
working  with  asbestos. 
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It  is  important  to  note  that  coverage 
by  this  standard  because  an  employee's 
asbestos  exposure  is  "occupational"  will 
not  Impose  unnecessary  requirements. 
In  most  cases  where  the  source  of 
"occupational  exposure"  is  unrelated  to 
the  employer's  operations,  the  only 
applicable  requirement  is  to  initially 
monitor  the  levels  of  exposure,  set  out  in 
paragraph  (d)(2)  of  this  secton.  In  most 
of  these  situations,  the  employer  would 
not  be  required  to  monitor  his 
employees  exposures,  rather  he  may 
estimate  exposures  using  historical  data 
or  scientific  expert  opinion  (d)(2)(iii).  It 
is  expected  that  building  owners  may  be 
consulted  to  ascertain  the  identity, 
location  and  condition  of  asbestos 
products  in  their  buildings.  Although 
building  owners,  per  se,  do  not  incur  any 
specific  obligations  under  this  standard. 
OSHA  believes  that  they  may  be  able  to 
give  reliable  information  concerning 
asbestos  in  some  cases. 

OSHA  did  not  explore  in  detail  the 
complex  area  of  asbestos  contamination 
in  buildings  because  the  available 
evidence  shows  that  buildings 
containing  even  distiirbed  asbestos 
expose  employees  to  levels  considerably 
below  the  action  level  adopted  in  this 
standard  (e.g.  Alliance  for  Safe  Building 
Brief  to  EPA.  Ex.  311-D,E).  Also  other 
federal  agencies,  particularly  EPA,  are 
exploring  in  detail  aspects  of  this 
problem  (see  EPA  Docket  Number 
OPTS-211012).  For  these  reasons  OSHA 
is  not  adopting  specific  regulatory 
language  in  this  area  and  leaves  open  to 
evidence  in  enforcement  proceedings 
whether  "occupational  exposure"  is 
involved  and  whether  the  employer 
adequately  appUed  the  relevant 
provisions  of  this  standard  to  protect 
occupationally  exposed  employees. 

The  two  OSHA  standards,  general 
industry  and  construction  concerning 
occupational  exposure  to  asbestos,  are 
intended  to  cover  all  industries  covered 
by  the  Act.  The  general  industry 
standard  covers  all  activities  and 
operations  which  are  not  covered  by  the 
construction  standard.  These  industries 
and  operations  include  ship  repair  and 
rebuilding,  manufacturing,  secondary 
processing,  and  brake  and  clutch  repair. 
It  should  be  noted  that  the  applicability 
of  the  construction  standard  depends  on 
the  operations  performed.  Accordingly, 
if  the  employees  of  a  manufacturer 
perform  construction  activities,  their 
exposures  are  covered  by  the 
construction  standard.  As  discussed  in 
the  preamble  to  the  construction 
standard,  construction  activities  are 
defined  in  29  CFR  1910.12(b)  as  work  for 
construction,  alteration  and/or  repair, 
including  painting  and  decorating. 


Further,  construction  work  is 
specifically  defined  to  include,  "the 
erection  of  new  electric  transmission 
and  distribution  lines  and  equipment, 
and  the  alteration,  conversion  and 
improvement  of  the  existing 
transmission  and  distribution  lines  and 
equipment."  29  CFR  1910.12(d). 

As  noted  above,  ship  repair  and 
shipbreaking  activities  are  covered  by 
the  general  industry  standard.  OSHA 
believes  the  provisions  of  the  general 
industry  asbestos  standard  are 
appropriate  for  the  operations  involving 
asbestos  which  will  occur  on  ships. 

Automotive  brake  and  clutch  repair 
work  is  also  covered  by  the  general 
industry  standard.  Based  on  data 
submitted  to  the  record  it  appears  highly 
probable  that  most  asbestos  exposures 
for  employees  repairing  and  removing 
brake  linings  will  be  less  than  0.1  f/cc 
on  a  TWA  basis  if  employees  use  work 
practices  and  controls  detailed  in 
Appendix  F  (see  Section  XII).  These 
controls  mainly  involve  using  a  solvent 
mist  on  the  linings  or  using  HEPA- 
filtered  vacuums  to  remove  the  dust. 
Therefore,  although  covered  by  this 
standard,  no  other  requirements  are 
expected  to  apply  to  brake  and  clutch 
repair  employers. 

2.  Paragraph  (b).  Definitions. 

Asbestos 

OSHA  raised  two  issues  in  the  April 
proposal  concerning  the  definition  of 
asbestos.  One  issue  was  the  addition  of 
the  phrase  "and  any  of  these  minerals 
that  has  been  chemically  treated  and/or 
altered"  to  the  definition  of  asbestos. 
The  other  issue  was  the  mineralogical 
"correctness"  of  the  definition. 

Some  investigators  have  hypothesized 
that  in  addition  to  the  physical 
characteristics  of  the  fiber,  the  surface 
chemical  properties  account  for  part  of 
its  biological  activity  (Exs.  226,  227A). 
This  hypothesis  has  led  to  research  with 
the  goal  of  reducing  toxicity  of  asbestos 
by  modifying  the  surface  properties  of 
the  fiber. 

Societe  Nationale  de  I'Amiante  (SNA), 
a  Canadian  company  that  mines  and 
manufactures  asbestos  products,  has 
been  actively  engaged  in  the  chemical 
modification  of  chrysotile  fibers.  They 
have  examined  a  number  of  possible 
reagents  that  might  "passivate"  (reduce 
the  biological  activity)  chrysotile  and 
have  focused  on  the  use  of  phosphorus 
gas  to  modify  fibers  (Ex.  338).  Their 
process  is  a  dry  treatment  using 
phosphorus  oxychloride  (POCls)  gas, 
and  the  treated  product  is  a  phosphated 
chrysotile  fiber  which  the  SNA  calls 
"chrysophosphate"  (Exs.  226).  The 
treated  chrysotile  has  been  compared 
writh  untreated  chrysotile  in  in  vitro 


tests  for  hemolytic  potential  and  the 
cytotoxic  response  of  pulmonary 
macrophages.  SNA  reported  that  the 
treated  chrysotile  is  less  active  in  the 
tests  than  the  untreated  chrysotile  (Ex. 
226,  227).  The  treated  chrysotile  is 
currently  being  tested  in  longterm 
bioassays  where  animals  are  exposed  to 
the  material  through  inhalation  and 
injection  (Ex.  338). 

At  the  hearing.  Mr.  Richard  Lemen  of 
NIOSH  indicated  that  the  results  of  the 
in  vitro  testing  did  not  provide  adequate 
data  upon  which  to  base  any  decision  to 
exclude  chemically  treated  asbestos 
from  the  standard  (Tr.  6/21,  p.  188).  Dr. 
Arthur  Langer,  who  has  performed  some 
of  the  in  vitro  testing  on  the  chemically 
modified  chrysotile,  agreed  that 
longterm  bioassays  are  needed,  and  he 
called  for  additional  in  vitro  testing  and 
for  tests  to  determine  the  stability  of  the 
chemically  altered  structure  (Tr.  7/3,  p. 
97).  Although  Dr.  Langer  cleariy  stated 
that  modified  asbestos  fibers  should  be 
regulated  by  the  standard,  he  went  on  to 
state  that  "(t]he  modification  of  asbestos 
should  be  viewed  as  an  important  factor 
in  risk  reduction  in  the  future"  (Ex.  220). 

In  his  testimony  at  the  hearing.  Mr. 
Mark  Lalancette  of  SNA  acknowledged 
the  need  for  continuing  regulation  of 
chemically  treated  asbestos  (Tr.  7/5,  p. 
9).  The  SNA  did  not  request  that  OSHA 
exclude  phosphated  chrysotile  from  the 
definition  of  asbestos,  but  requested 
that  OSHA  indicate  that  this  particular 
modification  of  the  definition  be 
regarded  as  "only  an  interim  measure 
designed  to  clarify  the  regulation's  scope 
until  full  toxicological  data  are  available 
to  make  distincUons"  (Ex.  338).  The  SNA 
requested  that  OSHA  "be  receptive  to 
reviewing  such  toxicology  data  when 
they  are  developed  to  determine  the 
extent  to  which  standard  revisions  are 
appropriate,  given  such  new 
knowledge,"  (Ex.  338)  a  request  echoed 
by  the  Asbestos  Information 
Association  (Ex.  328  p.  1-33). 

Although  the  reports  of  in  vitro  testing 
are  encouraging,  they  provide  only  a 
small  portion  of  the  information 
necessary  to  evaluate  chemically 
modified  asbestos.  The  Agency  does  not 
wish  to  discourage  research  that  may 
lead  to  a  reduction  in  risk  from 
occupational  exposure  to  asbestos,  and 
any  data  that  support  a  reduction  in  risk 
can  be  submitted  to  the  Agency  at  any 
time.  However,  there  is  considerable 
evidence  that  documents  the 
carcinogenicity  of  asbestos  and 
considerable  evidence  will  be  required 
to  document  any  claims  of  reduced 
toxicity  of  chemically  modified 
asbestos.  Therefore,  based  on  the  data 
in  the  record  and  the  testimony  of  expert 


witnesses,  OSHA  has  concluded  that 
chemically  modified  asbestos  should  be 
regulated  in  the  same  manner  as 
unmodified  asbestos.  To  make  this 
intent  clear,  the  phrase  "and  any  of 
these  minerals  that  has  been  chemically 
treated  and/or  altered"  has  been  added 
to  the  definition  of  asbestos. 

OSHA  ciurently  regulates  all  forms  of 
tremolite,  actinolite,  and  anthophyllite 
as  asbestos.  Some  commenters,  most 
notably  representatives  of  the  R.T. 
Vanderbilt  Company,  have  strongly 
encouraged  OSHA  to  revise  its 
definition  of  asbestos  to  make  it 
mineralogically  correct.  They  have 
encouraged  the  Agency  to  amend  the 
definition  to  make  it  clear  that  only  the 
"asbestiform"  varieties  of  tremolite, 
anthophyllite,  and  actinolite  are 
considered  to  be  asbestos  (Ex.  337).  The 
Agency  raised  this  issue  in  the  April 
proposal. 

A  number  of  commenters  supported 
the  addition  of  the  term  "asbestiform" 
(Ex.  90-3;  90-143:  90-180)  or  the  term 
"fibrous"  (Ex.  90-37;  117A)  to  the 
definition.  Some  urged  OSHA  to  adopt 
the  definition  of  another  governmental 
Agency  (Ex.  90-143;  9&-161;  90-167)  or  to 
adopt  a  mineralogical  definition  (Ex.  90- 
37;  90-162;  90-179;  230  p.  13). 

Tlie  modification  of  the  definition  to 
read  tremolite  asbestos,  anthophyllite 
asbestos,  and  actinolite  asbestos  would 
eliminate  other  forms  of  tremolite, 
anthophyllite  and  actinolite  from  the 
definition  of  asbestos.  OSHA  has 
regulated  all  of  these  minerals  as 
asbestos  since  1972.  The  elimination  of 
these  minerals  fix>m  the  scope  of  the 
standard  could  only  be  justified  by 
evidence  that  exposure  to  these 
minerals  would  not  present  a  health 
hazard  to  exposed  workers.  Therefore, 
in  its  deliberations.  OSHA  examined  the 
data  in  the  record  to  determine  whether 
or  not  there  is  evidence  that  workers 
exposed  to  these  minerals  are  at  risk  for 
adverse  health  effects. 

Both  Dr.  Mearl  Stanton  and  Dr. 
William  Smith  have  investigated  the 
carcinogenicity  of  termolite  in 
experimental  animals.  Dr.  Stanton's 
experiments  (Ex.  84-195)  demonstrated 
that  tremolite  asbestos  is  highly 
carcinogenic  when  implanted  in  the 
pleurae  of  rats.  He  also  tested  two 
samples  of  talc  that  did  not  induce 
tumors.  These  two  samples  were 
cerUfied  by  Dr.  Ann  WyUe  (Ex.  337  Att 
2)  to  be  tremolitic  talcs  which  "usually 
contain  approximately  30-50% 
nonasbestiform  tremolite  by  weight  and 
small  quantities  of  nonasbestiform 
anthophyllite  and  fibrous  talc  "  (Ex.  337 
Att  2).  Dr.  William  Smith  also  conducted 
a  series  of  experimental  carcinogenicity 
studies  in  hamsters  fEx.  84-194;  306). 


These  studies  examined  the  effect  of 
intrapleural  infections  of  a  number  of 
minerals  including  asbestiform  and 
nonasbestiform  tremolite.  In  these 
studies,  samples  of  asbestifonn 
tremolite  and  a  sample  of 
nonasbestiform  tremolite  induced  tumor 
formation  in  hamsters  while  other 
samples  of  nonasl>e8tifoTm  tremolite  did 
not  (Ex.  84-194). 

In  addition  to  the  experimental  animal 
studies,  much  of  the  support  to  eliminate 
some  forms  of  tremolite,  actinolite,  and 
anthophyllite  fiom  the  definition  of 
asbestos  has  focused  on  epidemiological 
studies  of  exposed  workers.  Particular 
attention  has  been  paid  to  two 
prospective  mortality  studies  at  a  New 
York  state  talc  mine  and  mill.  The 
November  proposal  discussed  both 
studies  in  great  detail 

Briefly,  the  NIOSH  investigators 
(Brown.  Dement  and  Wagoner  Ex.  84- 
25)  concluded  that  there  were  significant 
excesses  of  lung  c£mcer  mortality  and  of 
mortality  due  to  normialignant 
respiratory  disease.  In  the  opinion  of  the 
investigators,  this  increase  could  not  be 
accounted  for  by  smoking  history  alone. 
They  also  reported  that  a8l>esto8  was 
present  in  the  mine  and  mill.  Stille  and 
Tabershaw,  studying  a  larger  cohort 
employed  at  the  same  facility, 
concluded  that  the  lung  cancer  excess 
observed  was  not  statistically 
significant  and  was  "consistent  with  a 
smoking  effect"  (Ex.  84-196).  A  number 
of  reports,  analyses,  and  letters  to  the 
editor  that  discussed  the  strengths  and 
shortcomings  of  the  two  studies  were 
placed  in  the  record  and  were  discussed 
in  the  November  proposal  (Exs.  84-217; 
84-218;  84-231:  84-257;  84-375,  308,  337). 
(For  a  detailed  discussion  see  48  FR 
51117-51120.) 

Several  other  authors  have 
investigated  the  mortaUty  and  morbidity 
associated  with  anthophyllite  and 
tremolite  exposures.  Studies  by 
Kleinfeld  et  al  (Ex.  84-181).  Kiviluoto  et 
al.  (Ex.  84-181).  Gamble  et  al.  (Ex.  84- 
181)  and  others  were  discussed  in  the 
November  proposal.  In  general  these 
studies  have  found  an  excess  mortality 
and/or  morbidity  associated  with 
exposures  to  these  minerals. 

OSHA  has  examined  the  data  in  the 
record  that  addresses  the  relationship 
between  the  health  of  workers  and 
exposure  to  tremolite,  actinolite  and 
anthophyllite.  There  is  epidemiological 
evidence  in  the  record  that  shows  that 
tremolite  exposed  workers  are  at  risk 
for  both  death  and  disease.  The  results 
in  experimental  animals  indicate  that 
under  test  conditions  that  some  samples 
of  nonasbestiform  tremolite  induce 
timior  formation  while  others  do  not. 
Therefore,  OSHA  concludes  that 


exposure  to  all  forms  of  tremolite. 
anthophyllite  and  actinolite  should  be 
regulated  under  this  standard. 

The  Agency  recognizes  that  the 
minerals  tremolite,  actinolite  and 
anthophyllite  exist  in  different  forms. 
Further,  the  Agency  has  concluded  that 
all  forms  of  these  minerals  should 
continue  to  be  regulated  for  the  reasons 
stated  above.  Therefore,  OSHA  is 
amending  the  definition  of  asbestos  in 
recognition  that  different  mineral  forms 
exist  and  adding  a  definition  for 
tremolite.  anthophyllite  and  actinolite  to 
make  it  clear  that  all  of  the  mineral 
forms  come  under  the  scope  of  the 
standard. 

Action  Level 

In  the  final  standard  the  action  level 
has  been  set  at  0.1  f/cc  which  triggers 
the  monitoring,  medical,  and  employee 
information  and  training  requirements. 
This  level  is  consistent  with  the  trigger 
currently  applied  to  the  medical 
surveillance  provision  of  the  asbestos 
standard,  so  it  represents  no  real  change 
to  the  standard  with  regard  to  this 
provision,  but  merely  clarifies  OSHA's 
policy.  Tliis  provision  is  also  consistent 
with  other  GKSHA  health  standards 
which  trigger  monitoring,  medical  and 
training  requirements  at  the  action  level 
(e.g..  arsenic,  1910.1018;  lead,  1910.1025; 
acrylonitriie,  1910.1045;  and  ethylene 
oxide  1910.1047).  Regulated  areas, 
hygiene  facilities,  and  protective 
clothing  are  triggered  at  the  PEL. 
consistent  with  past  OSHA  rulemaking. 
[See.  for  example,  inorganic  arsenic, 
1910.1018]. 

Representatives  of  industry,  labor  and 
government  endorsed  the  action  level 
concept.  Many  participants  suggested 
that  a  0.1  f/cc  action  level  should  be 
maintained  as  an  appropriate  level  for 
the  implementation  of  medical 
surveillance  [Exs.  86-4,  90-49  ,  90-163, 
90-174,  90-180, 158D,  328].  Some 
commenters  were  of  the  opinion  that  the 
0.1  level  should  trigger  implementation 
of  other  provisions  as  well,  such  as 
training  [Exs.  86-4, 90-49,  90-163, 90- 
174,  90-180, 158D,  328].  Some 
commenters  were  of  the  opinion  that  the 
0.1  level  should  trigger  implementation 
of  other  provisions  as  well,  such  as 
training  (Exs.  86-4,  292,  328].  regulated 
areas  [Exs.  86-1  90-49,  292],  monitoring 
[86-4,  292,  326],  hygiene  facilities  and 
protective  clothing  requirements  [Exs. 
86-4,  292].  Other  industry  spokespersons 
believed  that  the  action  level  was  overly 
burdensome,  stating  their  opinion  that  if 
the  permissible  exposure  level  were  a 
level  that  adequately  protects  workers, 
no  action  level  should  be  required  [Exs. 
90-138,  90-166,  90-168]. 
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The  primary  reason  for  adopting  an 
action  level  is  that  OSHA  believes, 
based  on  its  experience,  that  it  is 
appropriate  to  begin  some  protective 
actions  prior  to  exceeding  the 
permissible  exposure  limit  to  help  drive 
exposure  levels  downward  and  to 
optimize  the  possibilities  that  the  PEL 
can  be  met  Also,  in  the  case  of 
asbestos,  significant  health  risks  exist 
from  exposures  to  0.1  f/cc 
Consequently,  supplemental  protective 
measiues  are  clearly  warranted, 
especially  when  they  are  feasibly 
instituted.  The  0.1  f/cc  action  level  also 
is  consistent  with  OSHA's  enforcement 
of  the  medical  surveillance  provision  of 
the  current  asbestos  standard,  which 
requires  examinations  at  any  level,  but 
which  OSHA  has  interpreted  to  be  0.1  f/ 
cc. 

Another  purpose  of  the  action  level  is 
to  provide  an  appropriate  cut-off  point 
for  many  of  the  required  compliance 
activities  under  the  standard.  The 
standard  applies  to  some  employers 
whose  employees  are  exposed  to 
airborne  asbestos  levels  that  are  below 
the  permissible  exposure  limits  but 
which  are  significantly  above  ambient 
levels.  Such  employers  are  required  to 
perform  initial  monitoring  to  determine 
the  extent  of  their  employees'  exposiu^s 
to  asbestos.  If,  on  the  basis  of  the  results 
of  the  initial  determination,  exposure  is 
below  the  action  level,  the  employer 
may  be  excused  from  monitoring  and 
most  other  protective  measures  for  that 
employee,  even  though  it  would  be 
feasible  to  continue  them  for  all  exposed 
employees.  The  action  level  concept 
thus  provides  an  objective  test  for 
OSHA  and  employers  to  permit  the 
discontinuance  of  certain  activities,  such 
as  medical  surveillance,  training  and 
periodic  monitoring  when  exposures  are 
low. 

A  statistical  explanation  of  the  need 
for  an  action  level  has  been  discussed  in 
connection  with  other  OSHA  health 
standards.  (See,  for  example,  inorganic 
arsenic,  43  FR  19584;  vinyl  chloride,  39 
FR  35890;  and  acrylonitrile,  43  FR  457B2). 
In  brief,  although  all  employee  exposing 
measurements  on  a  given  day  may  be 
below  the  PEL,  it  is  possible  that  on 
days  when  no  measurements  are  taken, 
an  employee's  actual  exposure  may 
unluiowingly  exceed  the  PEL  As 
discussed  in  detail  in  the  section  on 
technological  feasibility,  some  industry 
representatives  expressed  concern  that 
they  may  be  unable  to  assure  that  levels 
are  less  than  the  PEL  every  day  and 
stated  that  measurements  showing  0.2  f/ 
cc  levels  on  any  given  day  did  not  mean 
that  levels  on  unmeasiu^d  days  would 
not  be  higher.  OSHA  believes  that 


setting  an  action  level  will  help  to 
alleviate  these  concerns  because 
requiring  periodic  employee  exposure 
measurement  to  begin  at  the  action  level 
will  provide  the  employer  with  an 
increased  degree  of  confidence  that 
employees  are  not  inadvertently 
overexposed  on  unmeasured  days. 

The  level  that  should  be  designated  as 
the  action  level  was  an  issue  during  the 
rulemaking.  OSHA  had  proposed  0.2  f/ 
cc  based  on  the  possibility  that  0.5  f/cc 
would  be  the  PEl  and  because  of  the 
uncertainty  about  the  lower  limit  of 
reliable  measurement.  The  Asbestos 
Information  Association/North  America 
(AL\/NA)  stated  that  an  action  level  of 
0.2  f/cc  for  monitoring  and  training  is 
inappropriate  based  on  interday 
variability  and  measurement 
uncertainty  for  asbestos  workplaces  [Ex. 
328].  As  discussed  in  the  section  on 
sampling  and  analysis,  NIOSH  has 
developed  modifications  to  the  existing 
phase  contrast  method  for  asbestos 
determination.  By  employing  the  critical 
aspects  of  the  method  (NIOSH  Method 
7400)  and  by  adopting  other  procedures 
that  reduce  the  analytical  variability, 
OSHA  believes,  based  on  the  record 
evidence,  that  reliable  measurement  can 
be  made  at  0.1  f/cc. 

It  is  noted  here,  however,  that  even  if 
the  employer  has  controlled  exposures 
to  below  die  action  level,  paragraph 
(d)(5)  of  the  final  rule  requires 
reinstitution  of  exposure  monitoring 
"when  there  has  been  a  change  in  the 
production  process,  control  equipment, 
personnel  or  work  practices  that  may 
result  in  new  or  additional  exposures  to 
asbestos  or  when  the  employer  has  any 
reason  to  suspect  that  a  change  may 
result  in  new  or  additional  exposiu«s." 

Fiber 

The  ciurent  definition  for  "asbestos 
fibers"  is  somewhat  circular  because  it 
begins,  "  'Asbestos  fibers'  means 

asbestos  fibers "  OSHA  has  deleted 

the  word  "asbestos"  and  the  amended 
definition  now  begins.  "  'Fiber'  means  a 
particulate  form  of  asbestos,  tremolite, 
anthophyllite.  or  actinolite. . . ." 

"The  current  definition  specifies  only 
the  TTiinimiim  fiber  length  (5 
micrometers)  and  does  not  specify  any 
other  dimensions.  As  methods  have 
been  developed  to  count  these  fibers, 
other  criteria,  for  example,  the  aspect 
ratio  (the  ratio  of  length  to  diameter) 
have  been  used  in  order  to  standardize 
coimting  methods.  When  criteria  of 
length,  diameter,  or  aspect  ratio  differ 
from  one  method  to  another,  the  result 
could  be  widely  differing  counts  on  the 
same  asbestos  sample. 

In  the  April  proposal.  OSHA  raised 
the  issue  of  adding  an  aspect  ratio  (a 


ratio  of  length  to  diameter)  to  the 
definition.  The  aspect  ratio  most 
commonly  used  throughout  the  world  is 
3  to  1  or  greater.  In  1975,  both  the 
American  Industrial  Hygiene 
Association  and  the  U.S.  Public  Health 
Service  were  recommending  the  use  of 
the  3  to  1  aspect  ratio  (40  FR  47658).  This 
convention  is  currently  in  use  in  the 
NIOSH  recommended  method  #P&CAM 
239  (Ex.  84-062),  and  NIOSH  method 
7400  (counting  rules  A)  specifies  that 
only  fibers  with  a  length  to  width  ratio 
equal  to  or  greater  than  3  to  1  are  to  be 
counted  (Ex.  84-444).  The  NIOSH 
recommended  definition  for  asbestos 
(Ex.  117A)  and  the  definition  for 
asbestos  fiber  recommended  by  the 
Building  and  Construction  Trades  Dept., 
also  AFL-CIO  (Ex.  330)  specify  an 
aspect  ratio  of  3  to  1  or  greater. 
Although  the  current  definition  for 
asbestos  fiber  does  not  contain  an 
aspect  ratio.  OSHA  has  been  using  the  3 
to  1  or  greater  aspect  ratio  in  its 
laboratory  determinations.  This  practice 
agrees  with  the  recommendation  made 
by  NIOSH  in  its  revised  criteria 
document  (H-033B,  Ex.  5). 

The  experimental  evidence  in  the 
record  indicates  that  a  number  of 
durable  fibers,  including  asbestos,  are 
carcinogenic  (Exs.  84-93,  84-131.  84- 
195).  Fibers  meeting  certain  criteria  of 
length  and  diameter  appear  to  be  closely 
correlated  to  the  incidence  of  sarcomas 
in  experimental  animals.  Using 
implantation  studies.  Stanton  and 
coworkers  (Ex.  84-195)  examined  the 
relationship  between  the  carcinogenicity 
of  durable  fibers  and  fiber  length  and 
diameter.  They  demonstrated  that  in 
female  Osboume-Mendel  rats,  the 
probability  of  pleural  sarcomas 
correlated  best  with  the  number  of 
fibers  that  measured  0.25  micrometer  or 
less  in  diameter  (and  more  than  8 
micrometers  in  length).  Relatively  high 
correlations  were  noted  with  fibers 
having  diameters  up  to  1.5  micrometers 
(and  length  greater  than  4  micrometers). 

Although  these  investigators  were 
able  to  demonstrate  that  fibers  of  a 
certain  size  were  associated  with  a 
higher  incidence  of  sarcomas,  their  work 
did  not  show  a  size  threshold  for 
carcinogenicity.  In  addition,  these 
implantation  studies  demonstrate  the 
carcinogenicity  of  fibers  that  have  been 
implanted  in  the  lung  and  do  not 
address  the  likeUhood  that  inhaled 
fibers  will  actually  reach  the  alveolar 
spaces. 

Bertrand  and  Pezerat  (Ex.  84-114) 
showed  that  the  aspect  ratio  was  related 
to  the  carcinogenicity  of  the  fiber.  They 
reanalyzed  Stanton's  early  data  usuig 
other  variables  and  concluded  that 
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carcinogenic  potency  is  an  increasing 
function  of  the  aspect  ratio,  with  long, 
thin  fibers  being  the  most  carcinogenic. 

A  few  witnesses  testified  that  the 
ratio  should  be  10  to  1  or  greater,  noting 
that  particles  with  an  aspect  ratio  of  3  to 
1  may  not  be  fibers  but  may  be  cleavage 
fragments.  For  instance.  Dr.  Ann  Wylie 
testified  that  she  had  characterized  the 
aspect  ratios  of  two  samples  of 
amphibole  asbestos.  For  amosite,  she 
found  that  84%  of  the  particles  had 
aspect  ratios  greater  than  20  to  1.  For 
crocidolite,  she  found  that  89%  of  the 
particles  had  aspect  ratios  greater  than 
20  to  1.  She  suggested  that  an  aspect 
ratio  of  approximately  20  to  1  should  be 
chosen  because  it  would  eliminate 
amphibole  cleavage  fragments  which 
have  aspect  ratios  that  may  range  from  5 
to  1  to  10  to  1.  (Tr.  7/5,  p.  101) 

Data  in  the  record  indicate  that  the 
presence  of  thin  fibers  can  ofecorrelated 
with  increasing  incidence  of  tumors. 
Therefore,  it  is  appropriate  for  the 
definition  to  include  an  aspect  ratio. 
However,  the  evidence  does  not 
demonstrate  a  threshold  ratio  below 
which  there  is  no  risk.  Exposure 
assessments  employing  an  aspect  ratio 
of  3  to  1  or  greater  have  been  used  to 
determine  both  the  QRA  and  the 
feasibility  of  controls.  OSHA 
acknowledges  that  some  particles  with 
an  aspect  ratio  of  less  than  10  to  1  or  5 
to  1  are  not  asbestos  fibers,  but  OSHA 
does  not  regard  this  as  a  deficiency  in 
using  the  3  to  1  definition.  As  noted,  the 
3  to  1  aspect  ratio  has  been  successfully 
used  for  years.  In  addition,  changing  the 
ratio  to  5  to  1  or  greater  as  suggested  by 
some  commenters.  would  mean  that 
OSHA  would  have  to  change  the 
quantitative  risk  assessment  and 
feasibility  findings.  Since  a  ratio  of  5  to 
1  would  result  in  counting  less  fibers, 
adopting  such  a  ratio  would  mean  that 
the  dose  estimations  in  the  OSHA  QRA 
would  have  to  be  adjusted  downwards, 
therefore  increasing  the  risk  associated 
with  those  longer  fibers.  Also,  since  the 
number  of  fibers  counted  would  be 
lower,  industry  would  have  the  ability  to 
reach  a  lower  PEL  using  engineering  and 
work  practice  controls.  For  these 
reasons,  therefore,  OSHA  has  concluded 
that  the  health  of  workers  will  be  better 
protected  if  the  definition  specifies  an 
aspect  ratio  of  at  least  3  to  1. 

3.  Paragraph  (c).  Permissible  exposure 
limit  (PEL). 

In  this  revised  rule  regulating  asbestos 
exposure  in  general  industry,  OSHA  has 
reduced  the  current  2  f/cc  permissible 
exposure  limit  (PEL)  to  an  8-hour  time- 
weighted  average  (TWA)  PEL  of  0.2  f/cc. 
OSHA's  determination  that  a  reduction 
in  the  PEL  is  necessary  and  appropriate 
is  based  on  record  evidence  that  shows 


that  occupational  exposure  to  asbestos 
at  the  2  f/cc  PEL  places  employees  at 
significant  risk  of  mortality  from  lung 
cancer,  mesothelioma,  gastrointestinal 
cancer,  and  possibly  other  types  of 
cancer.  Asbestos  also  is  the  cause  of 
asbestosis,  a  progressive,  fibrosing  lung 
disease. 

The  record  evidence  demonsfrating 
the  causal  relationship  between 
asbestos  exposure  and  these  diseases 
consists  of  a  number  of  well-designed 
epidemiological  studies  conducted 
within  many  different  industry  sectors, 
and  of  in  vivo  laboratory  experiments  in 
which  animals  exposed  either  by 
inhalation  or  injection  developed 
increased  incidences  of  cancer  and 
scarring  of  the  lung.  (The  health  effects 
evidence  summarized  above  is 
presented  in  Section  IV  of  this 
preamble). 

OSHA  has  based  its  determination 
that  a  significant  risk  of  material 
impairment  exists  at  the  current  PEL  of  2 
f/cc  (TWA),  and  that  reducing  the  PEL 
would  substantially  reduce  the  risk  in 
large  part  on  its  quantitative  risk 
assessment  (see  Section  V).  According 
to  that  assessment  lifetime  exposure  to 
an  8-hour  TWA  of  2.0  f/cc  would  result 
in  64  excess  deaths  due  to  cancer  per 
1,000  workers,  and  50  cases  of 
asbestosis  per  1,000  workers,  an  excess 
risk  that  is  clearly  significant  and 
unacceptable.  By  comparison,  lowering 
the  PEL  to  0.2  f/cc  would  reduce  the  risk 
by  about  90  percent  to  7  excess  cancer 
deaths  per  1,000  workers  and  5  cases  of 
asbestosis  per  1,000  workers. 

In  the  April  1984  notice,  OSHA 
proposed  reducing  the  PEL  to  one  of  two 
alternative  PEL'S  (0.5  or  0.2  f/cc  8-hour 
TWA).  As  explained  in  that  notice, 
because  risk  is  not  ehminated  at  either 
of  these  two  alternative  PEL'S,  OSHA's 
primary  consideration  for  setting  a  PEL 
is  whether  the  limit  chosen  is 
technically  and  economically  feasible 
for  the  affected  industries  (49  FR  14122). 
One  aspect  of  technological  feasibility 
which  concerned  OSHA  in  the  proposal 
was  the  feasibility  of  measuring 
asbestos  levels  below  0.5  f/cc  (see,  e.g. 
,  Ex.  90-168, 90-170).  As  discussed  in 
Section  VII  of  this  preamble,  a  large 
amount  of  evidence  has  been  submitted 
concerning  this  issue.  OSHA  has 
determined,  based  on  this  evidence,  that 
airborne  asbestos  level  can  be  reliably 
measured  below  0.2  f/cc.  Therefore 
OSHA  finds  the  measurement  and 
analysis  of  asbestos  presents  no 
technological  bar  to  choosing  the  0.2  f/ 
cc  level. 

Most  importantly  the  Agency  has 
determined  that  the  0.2  f/cc  limit  is  the 
lowest  limit  that  generally  can  be 
achieved  by  feasible  engineering  and 


work  practice  controls.  In  addition  the 
0.2  f/cc  PEL  is  economically  feasible  for 
the  industry  as  a  whole.  These  findings 
are  based  on  evidence  discussed  in 
Section  VII  of  this  preamble  concerning 
the  technological  feasibihty  and 
economic  impact  of  this  revised 
standard.  OSHA's  analysis  projects  that 
most  operations  in  primary  and 
secondary  manufacturing  industries 
most  of  the  time  will  be  able  to  meet  the 
0.2  f/cc  time  weighted  average  without 
the  routine  use  of  respirators.  Maritime 
activities  covered  by  this  standard  are 
expected  to  be  primarily  rip-out 
operations,  since  asbestos  containing 
materials  no  longer  are  installed  in 
ships.  In  these  operations  as  in  many 
non-maritime  "rip-out"  operations, 
because  of  confined  spaces  and  high 
dust  levels.  OSHA  projects  that 
engineering  and  work  practice  controls 
will  have  to  be  supplemented  by 
respirator  use. 

Virtually  all  participants  in  this 
rulemaking  proceeding  agreed  with 
OSHA  that  the  evidence  linking 
asbestos  exposure  to  dire  health  effects 
was  compelling  and  required  OSHA  to 
reduce  the  PEL  of  2.0  f/cc. 
Representatives  of  industry,  labor,  and 
public  health  groups  supported  the 
reduction  of  the  PEL  to  at  least  the  0.2  f/ 
cc  level  [e.g.  Exs.  90-49,  90-236].  Other 
participants,  primarily  AlA/NA  urged 
OSHA  to  pick  the  higher  proposed  level 
of  0.5  f/cc.  They  based  their 
recommendations  on  three  reasons:  that 
0.5  f/cc  is  the  lowest  level 
technologically  feasible;  that  the  risk 
from  asbestos  becomes  insignificant  at 
0.5  f/cc;  and  that  smoking  is  an 
important  factor  in  the  risk  of  asbestos- 
related  disease  and  efforts  to  reduce 
smoking  would  make  a  0.5  f/cc  PEL 
sufficiently  protective. 

OSHA  disagrees  with  each  of  these 
reasons.  First,  the  discussion  of  why 
OSHA  has  determined  that  0.2  f/cc  is 
the  lowest  level  feasible  is  found  in 
Section  VII  of  this  preamble.  OSHA  also 
rejects  the  position  of  AIA/NA  that 
establishing  a  0.5  f/cc  PEL  "would 
eliminate  any  possibility  of  significant 
risk  among  asbestos  workers"  (Ex.  328, 
p.  1-28).  OSHA  projected,  based  on  a 
soundly  conceived  and  well  supported 
quantitative  risk  assessment,  that  a  risk 
of  17  excess  deaths  per  1000  workers 
from  lung  cancer,  mesothelioma  and 
gastrointestinal  cancer  exists  at  the  0.5 
f/cc  proposed  PEL,  and  that  a  risk  of  7 
excess  deaths  per  1000  workers  exists  at 
the  0.2  f/cc  proposed  PEL  (see  Section  V 
of  this  preamble).  Neither  risk  estimate 
can  be  regarded  as  "insignificant"  under 
the  guidelines  suggested  by  the  Supreme 
Court  in  the  Benzene  decision  [lUD  v. 
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API.  448  U.S.  at  655].  Because  OSHA  has 
found  the  a2  f/cc  level  technologically 
feasible  the  Agency  designated  the 
lower  proposed  limit  as  the  new  PEL. 

The  next  point  made  by  proponents  of 
a  as  f/cc  PEL  is  that  a  sizeable  portion 
of  the  excess  risk  of  asbestos-related 
disease  is  caused  by  smoking  and 
should  be  deducted  from  the  projected 
asbestos  risk.  Accordingly,  it  is  stated,  a 
as  level  will  more  than  adequately 
protect  employees  from  the  resulting 
pure  asbestos  excess  risk  (Ex.  328.  p.  I- 
28).  OSHA  does  not  agree.  As  stated 
more  fully  in  the  section  on  significant 
of  risk  (Section  VI).  the  available 
evidence  shows  no  causal  relationship 
between  mesothelioma  and 
gastrointestinal  cancer  and  smoking. 
The  evidence  on  the  relationship 
between  asbestosis  and  smoking  m 
limited.  Lung  cancer  risk  is  influenced 
by  smoking,  but  both  non-smoking  and 
smoking  asbestos  workers  have  the 
same  relative  lung  cancer  risk, 
compared  to  non  asbestos-exposed 
workers.  OSHA  also  believes  that  the 
Agency's  mandate  imder  the  Act 
requires  that  OSHA  protect  the  smoking 
worker  as  well  as  the  non-smoking 
worker.  Therefore  OSHA  believes  that 
its  risk  estimates,  which  included  excess 
risk  for  smoking  workers  properly  are 
the  basis  for  OSHA's  determinations  of 
when  excess  asbestos-related  risk  is  no 
longer  significant. 

Other  participants  urged  OSHA  to 
choose  a  PEL  less  than  0.2  f/cc.  They 
based  their  recommendations  mainly  on 
what  levels  are  technologicaUy  feasible. 
For  example,  the  AFL-QO  urged  that 
OSHA  choose  0.1  f/cc  as  the  PEL 
because  it  is  the  lowest  level  feasible  to 
achieve.  However,  as  discussed  in  the 
section  on  technological  feasibility. 
OSHA  projected  that  if  a  0.1  f/cc  level 
were  chosen,  in  a  large  number  of 
operations  most  workers  would  have  to 
wear  respirators  to  be  in  compliance 
(See  Section  VD). 

Although  OSHA  expects  that  a 
modest  level  of  technological 
development  for  asbestos  control  and  an 
improvement  in  the  application  of  the 
effectiveness  of  ciirrendy  available  best 
controls  will  occur,  OSHA  does  not  find, 
on  this  record,  evidence  of  a  possible 
technological  breakthrough  which  would 
render  the  0.1  f/cc  level  technologically 
feasible  in  most  operations. 

Further,  this  rulemaking  has  again 
pointed  out  the  inherent  bmitations  of 
reliance  on  respirators  to  meet  the  PEL, 
particularly  for  full  shift  use.  OSHA 
believes  that  where,  as  here,  the 
marginal  reduction  in  exposxu«  levels 
would  be  quite  small,  i.e.  0.2  f/cc  vs.  ai 
f/cc  employee  protection  will  be  more 
reliable  if  employer  resources  and 


efforts  are  concentrated  on  perfecting 
the  more  reliable  engineering  and  work 
practice  controls  to  control  down  to  the 
PEL  rather  than  deflecting  such  efforts 
by  requiring  widespread  respirator  use. 
OSHA  also  notes  that  the  requirement 
that  some  protective  activities  be 
instituted  below  the  0.2  f/cc  level  at  the 
action  level  of  0.1  f/cc  is  expected  to 
result  in  reductions  in  exposure  for 
employees  exposed  between  0.1  and  0.2 
f/cc. 

Another  issue  discussed  in  the 
proposal  was  the  need  to  promulgate 
different  PEL's  for  different  types  of 
asbestos  fibers.  As  discussed  in  Section 
rV  (Health  Effects),  epidemiologic  data 
suggest  that  exposure  to  amphiboles, 
particularly  crocidolite,  is  associated 
with  a  higher  risk  of  mortality  from 
mesothelioma  than  is  exposure  to 
chrysotile.  The  United  Kingdom  and  the 
Province  of  Ontario  have  both 
promulgated  lower  PEL's  for  crocidohte 
than  for  other  types  of  asbestos 
minerals,  based  on  these  data  (Exs.  84- 
379,  84-223). 

Comments  that  OSHA  received  on 
this  issue  recommended  against  the 
promulgation  of  different  PEL's  for  the 
different  forms  of  asbestos.  For 
example.  NIOSH  (Tr.  6/21),  ORG  (Ex. 
123-A),  and  AL\/NA  (Ex.  328)  did  not 
believe  tiiat  the  scientific  evidence 
warranted  this  approach.  OSHA  agrees 
with  this  assessment  of  the  evidence. 
Although  a  differential  risk  by  fiber  type 
for  mesothelioma  is  suggested  by  the 
human  studies,  no  differential  risk  is 
evident  for  lung  cancer.  In  addition, 
animal  inhalation  and  injection  studies 
suggest  that  chrysotile,  and  not  the 
amphiboles,  pose  the  greatest  hazard. 
As  discussed  in  Section  IV.  a  number  of 
mechanisms  have  been  proposed  to 
explain  these  human  and  animal  results. 
OSHA  has  found  that  these  results  and 
the  scientific  community's  ciurent  level 
of  understanding  of  the  mechanisms 
leading  to  asbestos-related  disease  are 
insufficient  to  justify  the  establishment 
of  different  PEL's  for  tiie  different 
asbestos  minerals.  Accordingly,  in  the 
revised  rule,  the  Agency  has  retained 
the  concept  of  the  existing  asbestos 
standard  that  one  PEL  be  established  for 
all  types  of  asbestos  minerals. 

An  additional  reason  to  set  a  single 
PEL  for  all  fiber  types  is  OSHA's  finding 
that  it  would  be  highly  impractical  to 
require  employers  to  distinguish  among 
fiber  types  in  their  measurement 
programs.  Most  exposures  in  working 
with  new  asbestos  materials  are  to 
chrysotile,  although  crocidolite  may  also 
be  present  in  smaller  quantities  (Tr.  7/9. 
p.  259-280).  Removal,  repair  and 
abatement  activities  often  involve 
mixed  fiber  exposures  (Tr.  6/19.  p.  I- 


144].  These  employers,  therefore,  would 
be  required  not  only  to  measure  total 
asbestos  fiber  levels,  but  also  to 
measure  and  analyze  by  fiber  type.  The 
difficulties  in  making  these  distinctions 
in  a  timely  manner  as  well  as  the 
imcertain  capability  of  the  reference 
sampling  and  analytic  method  to 
reliably  distinguish  fiber  types  would 
make  fiber  type  differentials  infeasible 
to  comply  with  for  many  industries  (Tr. 
6/21.  p.  64;  Exs.  90-173,  90-181]. 

As  stated  above,  the  health  evidence 
concerning  fiber  differential,  suggests, 
but  does  not  compel  setting  a  lower  PEL 
for  crocidolite  exposures.  However, 
OSHA  believes  the  difficulties  of 
routinely  distinguishing  by  fiber  type, 
the  fact  that  the  dominant  exposure 
potential  is  expected  to  be  to  chrysotile 
and  the  weakness  of  the  evidence 
concerning  fiber  type,  all  support 
OSHA's  decision  to  set  a  single  PEL 
based  primarily  on  feasibility 
considerations  for  all  fiber  types. 

Ceiling  Limit 

This  final  standard  does  not  designate 
a  ceiling  limit  for  exposure  to  asbestos. 
This  differs  fi^m  the  April  proposal 
which  wodd  have  retained  the  previous 
requirement  in  the  standard  of  a  ceiling 
limit  of  10  f/cc  to  be  met  through 
engineering  and  work  practice  controls 
(49  FR 14123).  Altiiough  the  existing 
standard's  ceiling  limit  of  10  f/cc  did  not 
include  a  time  period,  OSHA  had 
administratively  interpreted  this 
provision  as  prescribing  10  f/cc  over  a 
15  minute  period. 

OSHA's  decision  not  to  designate  a 
ceiling  limit  in  the  reg\ilatory  text  is 
based  on  several  considerations.  First  it 
is  noted  that  the  sizeable  reduction  in 
the  time  weighted  average  PEL  affected 
by  this  revision  i.e..  from  2.0  f/cc  to  0.2 
f/cc,  effectively  reduces  the  de  facto 
ceiling  limit  from  the  10  f/cc  level  to  6.4 
f/cc.  This  figure  results  from  multiplying 
die  new  PEL  of  0.2  f/cc  by  32.  die 
niunber  of  15  minute  periods  in  a 
workday.  Therefore  should  an  employer 
expose  an  employee  above  6.4  f/cc  for 
over  15  minutes,  he  will  be  violating  the 
0.2  f/cc  TWA  PEL,  even  if  that  employee 
has  no  asbestos  exposure  for  the 
remainder  of  that  day. 

Similarly  a  15  minute  exclusion  over 
3.2  f/cc  would  constitute  a  time 
weighted  average  exposure  over  the 
action  level  of  0.1  f/cc  and  would 
require  the  employer  to  institute 
monitoring,  medical  surveillance  and 
training  programs.  OSHA  believes 
therefore,  that  even  without  designating 
a  specific  ceiling  level  this  standard 
effectively  protects  employees  against 
short  term  very  high  exposures. 
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Not  designating  a  ceiling  level  also 
corresponds  to  OSHA's  use  of 
cumulative  dose  models  in  deriving  lung 
cancer  risk  and  the  model  used  to  derive 
mesothelioma  risk.  Neither  model 
attributes  additional  risk  to  peak  ceiling 
exposures  (see  discussion  in  Section  V, 
Quantitative  Risk  Assessment,  and  Tr. 
6/19,  p.  1-109). 

Although  some  experts  have 
attributed  elevated  risk  of  disease  to 
short  "very  high"  level  asbestos 
exposures,  OSHA  believes  the  level  of 
peak  exposures  involved  in  the 
situations  referred  to  far  exceeded  6.0  f/ 
cc,  the  practical  ceiling  imposed  by  this 
standard.  Thus,  at  the  rulemaking 
hearing.  Dr.  William  Nicholson,  based 
his  assessment  that  "much  of  the 
hazardous  exposures  come  from  peaks" 
on  evidence  from 

"two  industries  [where]  the  predominate 
exposure  has  been  from  air  concentrations 
that  have  occurred  that  were  very  high,  but 
for  short  duration.  Insulation  work  is  one  for 
example.  Repair  work  is  the  other.  And  as  a 
consequence  particularly  in  insulation  work 
much  of  the  exposures,  much  of  the  disease 
of  today  has  been  from  these  intermittent 
high  peaks, .  .  .  which  we  have  averaged 
over  time  for  the  purpose  of  a  risk 
assessment  [Tr.  6/19,  p.  1-146-147]. 

For  one  of  the  groups,  insulation  work, 
time-weighted  average  exposures  have 
been  estimated  as  approximately  50  f/cc 
(Tr.  7/12.  295).  At  such  a  high  TWA 
exposure  a  15  minute  ceiling  exposure 
would  necessarily  be  vastly  higher  than 
the  levels  allowed  by  this  final  standard. 
Therefore  OSHA  believes  this  record 
provides  no  evidence  indicating  that 
peaks  permitted  by  this  standard 
independently  elevate  risk  above  the 
cumulative  dose  permitted  by  the  time- 
weighted  average  PEL.  Other 
participants  also  pointed  out  the 
scarcity  of  toxicological  and  dose- 
response  data  concerning  an 
appropriate  ceiling  level  and  the 
resultant  difficulties  of  recommending  a 
specific  change  to  the  10  f/cc  limit  (see 
e.g..  Ex.  90-236). 

The  April  proposal  specifically  asked 
participants  for  recommendations  for 
specific  ceiling  levels.  In  response,  some 
participants  recommended  a  5  f/cc 
ceiling  limit  [Exs.  92-045,  90-180];  a 
ceiling  limit  equivalent  to  10  times  the 
PEL  (Ex.  127]  and  die  AFL-CIO 
recommended  that  OSHA  should  lower 
the  ceiling  level  for  the  asbestos 
standard  proportionally  to  the  reduction 
in  the  permissible  exposure  limit  which 
would  be  0.5  f/cc,  based  on  the  AFL- 
CIO  recommended  0.1  f/cc  time- 
weighted  average  PEL  [Ex.  335.  p.  46]. 
The  only  scientific  evidence  cited  by  the 
AFL-CIO  was  the  statement  of  Dr. 
Nicholson,  discussed  above,  and  Dr. 


Selikoffs  testimony  that  mesotheliomas 
have  appeared  in  a  few  workers  with 
very  short  exposures  and  in  household 
contact  with  peak  exposures  from 
laundering  asbestos  contaminated 
clothing.  However  the  evidence  relating 
dose  to  these  diseases  is  limited,  and 
OSHA  believes  it  is  as  compatible  with 
a  cumulative  dose  model  as  with  a  peak 
exposure  model.  In  addition,  practical 
considerations  rule  out  ceiling  levels  as 
low  as  AFL-CIO  recommends.  The 
NIOSH  panel  testified  that  using  the 
reference  method  of  sampling  and 
analysis,  the  shortest  period  of  time  one 
could  measure  0.5  f/cc  would  be  25 
minutes  [Tr.  6/21,  p.  III-139]. 

As  to  the  other  levels  suggested  by 
participants,  OSHA  believes  there  is 
litUe  biological  evidence  in  the  record 
that  supports  a  dose  rate  response 
model  utilizing  peak  or  ceiling  exposures 
on  which  to  base  any  specific  ceiling 
limit.  As  explained  above,  OSHA 
believes  that  practical  timitations  are 
imposed  on  short-term  exposures  by  the 
time-weighted  PEL  and  by  the 
provisions  imder  housekeeping  which 
would  require  immediate  clean-up  of 
any  unexpected  release  of  asbestos 
fibers  such  as  spills  and  containers  and 
bags  breaking. 

Further,  the  provisions  on  monitoring 
require  that  sampling  be  conducted 
during  the  periods  when  the  highest 
exposures  occur,  which  would  include 
periods  of  peak  exposures. 

Because  protective  requirements  are 
triggered  by  the  action  level  of  0.1  f/cc 
any  exposure  for  15  minutes  above  3  f/ 
cc  will  have  regulatory  significance. 
OSHA  beUeves  tiiat  its  treatment  of  the 
issue  of  a  ceiling  level  reflects  the 
evidence  on  this  record  and  will  protect 
employees  against  the  as  of  yet 
unproven  possibility  that  in  fact  very 
high  short  term  exposures  have 
independent  significance  in  increasing 
risk. 

4.  Paragraph  (d).  Exposure 
Monitoring. 

Section  6(b)(7)  of  tiie  Act  [29  U.S.C. 
665]  mandates  that  any  standard 
promulgated  under  section  6(b)  shall, 
where  appropriate,  "provide  for 
monitoring  or  measuring  of  employee 
exposures  at  such  locations  and 
intervals,  and  in  such  a  manner  as  may 
be  necessary  for  the  protection  of 
employees."  The  primary  purpose  of 
monitoring  is  to  determine  the  extent  of 
employee  exposures  to  asbestos. 

Exposure  monitoring  informs  the 
employer  whether  the  employer  meets 
the  obligation  to  keep  employee 
exposures  below  the  8-hour  TWA 
exposure  limit.  Exposure  monitoring 
also  permits  the  employer  to  evaluate 
the  effectiveness  of  engineering  and 


work  practice  controls  and  informs  the 
employer  whether  additional  controls 
need  to  be  installed.  Furthermore, 
exposure  monitoring  is  necessary  in 
order  to  determine  whether  respiratory 
protection  is  required  at  all,  and  if  so, 
which  respirator  is  to  be  selected.  In 
addition.  Section  8(c)(3)  of  the  Act  [29 
U.S.C.  657(c)(3)]  requires  employers  to 
notify  promptly  any  employee  who  has 
been  or  is  being  exposed  to  toxic 
materials  or  harmful  physical  agents  at 
levels  that  exceed  those  prescribed  by 
an  applicable  occupational  safety  or 
health  standard.  Finally,  the  results  of 
exposure  monitoring  are  part  of  the 
information  that  must  be  suppHed  to  the 
physician,  and  these  results  may 
contribute  information  on  the  causes 
and  prevention  of  occupational  illness. 

Paragraph  (d)  of  the  final  rule  contains 
the  standard's  requirements  related  to 
the  monitoring  of  employee  exposure. 
The  final  rule  contains  an  8-hour  TWA 
permissible  exposiu^  limit  and  an  action 
level  that  acts  to  alert  employers  of 
cases  where  existing  exposures  are 
approaching  the  PEL.  There  are  two 
possible  exposure  situations  that  will 
determine  the  frequency  of  monitoring 
required.  The  table  below  lists  these  two 
exposure  situations,  along  with  the 
monitoring  frequency  for  each. 


Exposure  icanarto 


Botow  the  action  level. 
At  or  above  ttw  action 


Pautfied  monitonnQ  actMly 


No  monilonng  raqurad 

Monitor  expoaura  at  least  every  6 


As  is  shown  by  the  table  above,  the 
action  level  trigger  determines  whether 
employers  must  monitor  employee 
exposure  to  asbestos;  where  the  action 
level  is  reached  or  exceeded,  the 
employer  must  monitor  employee 
exposures.  This  is  changed  from  the 
existing  standard,  which  requires 
periodic  monitoring  when  exposures  are 
above  the  permissible  exposure  limits.  It 
is  OSHA's  belief  that  this  new 
requirement  of  monitoring  when  levels 
are  at  or  above  the  action  level  is 
needed  to  properly  assess  worker 
exposure  so  as  to  ensure  the  proper 
operation  of  available  controls  and  that 
respirators  with  the  appropriate 
protection  factors  are  used  in  each 
regulated  area.  Periodic  measurement  is 
appropriate  when  employee  exposures 
are  at  or  above  the  action  level,  because 
relatively  minor  changes  in  the  process, 
materials  or  environmental  conditions 
might  increase  the  airborne 
concentration  of  asbestos  to  levels 
above  the  standard's  PEL. 

Paragraph  (d)(2)(i)  requires  that  each 
employer  shall  perform  initial 
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monitoring  of  employees  who  are.  or 
may  reasonably  be  expected  to  be 
exposed  to  airborne  concentrations  at  or 
above  the  action  level.  Thus,  for 
example,  l>ecau8e  office  buildings 
generally  have  air  concentrations  less 
than  the  action  level,  an  employer  would 
not  be  required  to  perform  initial 
monitoring  unless  there  is  reason  to 
believe  that  conditions  exist  that  may 
expose  employees  to  asbestos  at  or 
above  the  action  level  Such  conditions 
include  visible  evidence  of  deterioration 
of  asbestos  materials  and  construction 
or  maintenance  activities  which  would 
disturb  asbestos  materials. 

The  final  rule  does  not  require 
periodic  monitoring  and  measurement 
for  the  TWA  when  initial  monitoring 
data  reveal  exposures  below  the  0.1  f/cc 
action  level  because  exposures  below 
the  action  level  provide  a  margin  that 
makes  it  unlikely  that  minor  changes  in 
processes,  materials  or  environmental 
conditions  will  result  in  exposures 
above  the  PEL. 

Many  commenters  addressed  the 
speciHcations  for  monitoring  frequency 
contained  in  the  proposed  standard 
[Exs.  84-379,  86-4.  90-140,  90-168,  90- 
173, 127,  283,  428).  Several  commenters 
requested  that  OSHA  not  specify  a 
frequency  for  monitoring  employee 
exposure  levels  [Exs.  86-4,  90-173,  283]. 
For  example,  the  American  Iron  and 
Steel  Institute  stated: 

Required  exposure  sampling  should  have  a 
vahd  basis.  An  automatic  preset  sampling 
frequency  is  burdensome,  wastes  scarce 
industrial  hygiene  resources,  and  provides  no 
direct  benefit  to  exposed  employees  who 
follow  proper  work  practices  and  use 
prescribed  personal  protective  equipment 
*  *  *  Requiring  sampling  on  a  quarterly  basis 
serves  little  purpose  if  the  jobs  performed  are 
essentially  the  same  and  no  changes  have 
occurred  in  the  operation  [Ex.  263]. 

Bell  Communications  Research  also 
addressed  this  point: 

The  requirements  for  exposure  monitoring 
should  be  written  in  terms  of  performance 
oriented  language  that  wiU  allow  employers 
to  structure  their  monitoring  program  to  fit 
their  specific  worii  situation.  *  *  *  Overall 
employee  protection  is  more  dependent  on 
training,  work  procedures,  and  in  some  cases 
personal  protective  equipment  than  a  rigid 
workplace  monitoring  program  (Ex.  90-173). 

OSHA  has  maintained  the  monitoring 
frequency  in  the  existing  standard. 
However,  OSHA  believes  that  the 
monitoring  frequency  specified  in  the 
final  standard  is  a  minimal  requirement, 
and  that  many  employers  wiQ  wish  to 
conduct  more  frequent  monitoring  to 
ensure  employee  protection  and 
compliance  with  the  standard.  Although 
the  final  standard  contains  a  minimal 
sampling  frequency,  the  final  standard 


requires  the  employer  to  sample  based 
on  performance  criteria.  That  is,  the 
employer  must  sample  with  such 
frequency  and  pattern  as  to  represent, 
with  reasonable  accuracy,  the  levels  of 
exposme  of  the  employees.  This 
performance  provision  is  contained  in 
the  existing  standard  and  is  maintained 
in  the  final  standard.  In  this  provision, 
the  employer  decides  how  often  to 
monitor,  depending  upon  the  conditions 
in  the  employer's  operation;  some 
employers  may  monitor  more  than 
others  providing  the  monitoring  is  at 
least  on  a  semiannual  basis  for  alL 
Clearly,  the  more  frequent  the 
measurements,  the  greater  the  reliability 
of  the  resulting  employee  exposure 
profile. 

A  number  of  submissions  to  the 
record  supported  a  requirement  for 
monitoring  every  three  months  if  the 
airborne  concentration  of  asbestos  was 
at  or  above  the  action  level  [Exs.  84-379, 
127].  For  example,  the  European 
Economic  Community,  Labour  and 
Social  Affairs  Council  (1983).  stated: 

The  concentration  of  asbestoc  shall  be 
measured  as  a  general  rule  at  least  every 
three  months  and,  in  any  case,  whenever  a 
technical  change  is  introduced  [Ex.  84-379). 

And.  Marshall  H.  Marcus,  certified 
industrial  hygienist,  supported  the 
change  in  monitoring  frequency, 
commenting  that  exposure  monitoring 
should  be  reduced  to  once  every  three 
months,  with  provisions  for  additional 
monitoring  if  necessary  [Ex.  127). 

The  standard  requires  that  whenever 
there  has  been  a  production,  process,  or 
control  change  that  may  result  in  new  or 
additional  exposures  to  asbestos  above 
the  action  level,  or  whenever  the 
employer  has  any  other  reason  to 
suspect  an  increase  in  employee 
exposures  above  the  action  level,  the 
employer  shall  again  initiate  the 
required  monitoring  for  those  employees 
affected  by  such  change  or  increase.  The 
final  standard  also  provides  that  an 
employer  may  discontinue  periodic 
monitoring  for  those  employees  for 
whom  measurements  statistically  show 
exposures  to  be  below  the  action  level. 
The  final  standard  also  differs  from 
the  existing  standard  in  that  the 
requirement  to  conduct  environmental 
monitoring  has  been  eliminated  in  the 
final  standard,  and  the  frequency  of 
personal  monitoring  is  increased.  The 
purpose  of  the  OSHA  standard  is  to 
reduce  worker  exposure.  Only  air 
samples  collected  at  the  worker's 
breathing  zone  truly  reflect  the  level  of 
exposure  of  a  worker  to  a  given 
contaminant  throughout  a  work  day. 
Therefore.  OSHA  believes  that  personal 
air  sampling  is  more  useful  than 


environmental  sampling  for  determining 
compliance  for  the  OSHA  standard. 

Environmental  samples  can  be  useful. 
When  the  purpose  of  a  survey  is  to 
determine  sources  of  contamination  or 
to  evaluate  engineering  controls,  a 
network  of  area  sampling 
(environmental  monitoring)  would  be 
appropriate.  The  new  standard  permits 
this  type  of  sampling.  OSHA  has  not 
required,  however,  that  the  employer 
conduct  environmental  sampling  in 
other  toxic  substance  regulations,  and 
has  found  that  personal  air  sampling  is 
adequate  as  a  mandatory  requirement. 
In  addition,  the  elimination  of 
environmental  sampling  permits  the 
employer  to  make  more  efficient  use  of 
resources. 

Methods  of  Measurement 

In  the  April  proposal  (49  FR 14126). 
OSHA  considered  requiring  a  specific 
sampling  and  analytical  protocol  to 
measure  and  analyze  airborne 
concentrations  of  asbestos  fibers. 
Currendy,  the  existing  asbestos 
standard  (29  CFR  1910.1001(e))  requires 
that  all  measurements  of  asbestos  fibers 
be  made  by  a  membrane  filter  method 
using  phase  contrast  illumination  at  400- 
500  X  (magnification).  While 
acknowledging  that  airborne  asbestos 
measurement  procedures  using  phase 
confrast  microscopy  inherently  contain 
several  sources  of  error,  OSHA  stated 
that  "phase  contrast  microscopy  errors 
can  be  reduced  if  improved  and 
standardized  procedures  are  followed, 
perhaps  by  adding  requirements  to  the 
standard"  (49  FR  14128).  Although  the 
Agency  did  not  propose  mandating  a 
specific  monitoring  procedure  at  that 
time,  the  proposal  discussed  the 
desirability  of  adopting,  verbatim  or 
with  modification,  procedures 
recommended  by  the  Asbestos 
Information  Association  (ALA)  (Ex.  86- 
002),  Chatfield  (Ex.  84-319),  the  British 
government,  (Ex.  84-446),  NIOSH  (Ex. 
84-444). 

Need  for  Standardization  of  the 
Monitoring  Method 

Evidence  submitted  to  the  record 
clearly  demonstrates  that  the  use  of 
different  sampling  and  analytical 
protocols  for  phase  confrast  microscopic 
analysis  of  asbestos  concentration  leads 
to  different  monitoring  results,  and  that 
monitoring  results  can  vary  according  to 
the  equipment  used  (particularly  the 
graticule),  moimting  and  clearing 
procedures,  and  rules  for  counting  fibers 
(Exs.  lOlG,  lOlH;  Tr.  6/20,  p.  13;  Tr.  6/ 
20,  pp.  38-39;  Tr.  7/8,  pp.  7^-81).  For 
example,  use  of  the  AJA's  recommended 
cotuiting  rules  generally  leads  to  lower 


estimates  of  airborne  asbestos 
concentrations  than  the  use  of  other 
counting  rules  because  fibers  that 
appear  to  be  attached  to  non-fibrous 
particles  are  not  counted  in  the  AIA 
method  (Tr.  6/20.  p.  13).  OSHA  believes 
that  much  of  the  testimony  and  evidence 
describing  interlaboratory  error  (that  is. 
differences  in  analj'tical  results 
obtained  by  different  laboratories 
analyzing  the  same  sample)  reflects  the 
use  of  different  analytical  procedures  by 
these  laboratories.  OSHA  also  believes 
that  mandating  a  specific  monitoring 
procedure  will  ensure  a  greater  degree 
of  consistency  in  monitoring  results 
among  different  employers  who  use 
different  laboratories.  Furthermore,  by 
using  the  same  sampling  and  analytical 
procedure  as  that  adopted  by  OSHA's 
Salt  Lake  City  laboratory,  employers 
will  have  greater  confidence  that  their 
monitoring  results  will  parallel  those 
that  would  be  obtained  from  OSHA's 
compliance  monitoring. 

Selection  of  a  Standardized  Monitoring 
Method 

OSHA  reviewed  a  number  of  asbestos 
sampling  and  analytical  methods 
described  during  these  rulemaking 
proceedings  (Exs.  84-62,  84-230,  84-238, 
84  444,  84-446,  86-002).  As  noted  by 
OSHA  in  the  April  proposal,  phase 
contrast  microscopy  has  been  widely 
adopted  and  used  internationally  as  an 
accepted  and  reliable  indicator  of 
asbestos  concentrations.  The  major 
disadvantage  of  this  method  is  its 
inability  to  distinguish  among  different 
types  of  asbestos  and  among 
asbestiform  fibers  and  other  types  of 
fibrous  particles.  Although  electron 
microscopic  analysis  of  asbestos 
samples  can  distinguish  among  different 
fiber  types,  OSHA  noted  in  Uie  proposal 
that,  because  of  the  costs  involved  and 
the  length  of  time  required  for  analysis, 
".  .  .  it  is  not  practical  or  necessary  to 
.  ,  .  require  elecfron  microscopic 
analysis  instead  of  phase  contrast  light 
microscopy"  (49  FR  14126).  In  addition. 
OSHA  noted  that  standard  counting 
methods  for  the  electron  microscope 
have  only  recently  been  developed  and 
one  in  need  of  improvement,  while  those 
for  phase  microscopy  are  widely  known 
and  used. 

Rulemaking  participants  were  in 
agreement  that  OSHA  should  rely  for 
routine  monitoring  of  asbestos  on  a 
sampling  and  analytical  method  that 
utilizes  phase  contrast  microscopy  (Exs. 
123A,  253.  328.  330;  Tr.  7/5,  p.  121).  For 
example,  the  AIA  stated: 

The  record  does  not  demonstrate  any 
signiricant  advantages  in  terms  of 
reproducibility  of  results  or  lowered  practical 


limits  of  reliable  detection  to  justify  the  large 
increase  in  analytical  expenses  that  would 
result  if  an  electron  microscopy  method  were 
adopted.  The  primary  advantages  of  electron 
microscopy  methods  are  better  visualization 
of  very  thin  asbestos  filers  and  more  precise 
fiber  identification  capabilities.  Neither  of 
these  advantages  are  necessary  for  routine 
workplace  analysis.  Moreover,  at  the  present 
time,  standard  electron  microscopy  analytical 
methods  have  not  been  sufficiently  tested 
under  workplace  conditions  for  either 
precision  or  comparability  to  historical  PCM 
measurements.  (Ex.  32fi] 

Similarly,  the  Building  and 
Construction  Trades  Department 
(BCTD)  of  the  AFL-aO  stated: 

Electron  microscopy  has  the  advantage  of 
counting  all  the  fitjers  present,  including  the 
thin  ones  that  cannot  be  seen  under  ciurent 
optical  microscopy.  However,  due  to  the 
additional  cost  and  time  in  preparation,  the 
BCTD  is  recommending  it  only  as  the  method 
to  be  used  in  categorizing  products  or 
processes  and  for  clearance  samples  to 
declassify  regulated  areas  when  greater 
accuracy  is  needed.  (Ex.  330) 

Dr.  Eric  Chatfield  of  the  Department 
of  Applied  Physics,  Ontario  Research 
Foundation,  stated  that  "in  view  of  the 
number  and  frequency  of  measurements 
required  [in  the  field]  there  is  currently 
no  fully  developed  alternative  [to  phase 
contrast  microscopy]  which  could  be 
immediately  implemented"  (Ex.  84-319). 
These  similar  comments  reaffirm 
OSHA's  view,  as  expressed  in  the  April 
proposal,  that  requirements  in  the 
revised  standard  for  asbestos  sampling 
and  analysis  must  be  based  on  the  use 
of  phase  confrast  microscopy,  which  has 
proven  to  be  adequate  for  most 
situations  in  the  past. 

The  sampling  and  analytical  method 
used  by  most  laboratories  in  the  United 
States  has  been  the  NIOSH  P&CAM  239. 
This  method  requires  the  use  of  a  37-mm 
diameter  filter,  phthalate-oxalate 
clearing  solution,  Porton  graticule,  and 
the  set  "A"  counting  rules. 

In  February  1984,  NIOSH  issued  a 
revision  of  the  P&CAM  239  method  (Ex. 
84-444),  incorporating  a  number  of 
analytical  changes  that  were  being  used 
for  other  methods  worldwide.  NIOSH 
(Ex.  117D)  presented  a  concise 
comparison  of  the  new  method,  called 
the  NIOSH  7400  method,  with  other 
sampling  and  analytical  methods, 
including  the  AIA-recommended 
method,  Chatfield's  method,  and  the 
method  recommended  by  the 
International  Standards  Organization 
(ISO).  Their  findings  were  as  follows: 

•  The  NIOSH  7400,  AIA.  ISO.  and 
Chatfield  methods  require  the  use  of  a  25 
mm-diameter  filter. 

•  The  NIOSH  7400.  AIA.  and  ISO  methods 
require  the  use  of  a  3-piece  filter  cassette  and 


a  50-mm-long  cowl  extension.  The  Chatfield 
method  does  not  require  the  use  of  a  cowl. 

•  The  NIOSH  7400  method  requires  that 
the  flow  rate  be  greater  than  0.5  liters  per 
minute  (1pm).  The  AIA,  Chatfield,  and  ISO 
methods  require  a  1 1pm  flow  rate. 

•  The  NIOSH  7400  method  requires  a 
minimum  filter  loading  of  100  fibers/mm*  The 
AIA.  ISO.  and  Chatfield  methods  require  a 
minimum  filter  loading  of  50  fibers/mm*. 

•  The  NIOSH  740a  AIA.  ISO  and  Chatfield 
methods  all  require  the  use  of  acetone- 
triacetin  clearing  solution  for  the  preparation 
of  samples  for  analysis,  and  a  Walton- 
Beckett  graticule  to  provide  the  counting  area 
on  the  microscope. 

•  The  NIOSH  7400.  AIA.  ISO.  and 
Chatfield  methods  all  require  the  use  of  a 
phase  shift  test  slide  to  calibrate  the 
microscope. 

•  The  NIOSH  7400  method  permits  the  use 
of  the  same  counting  rules  (designated  as  the 
"A"  rules)  as  the  NIOSH  P&CAM  239.  The 
AIA.  ISO,  and  Chatfied  methods  permit  the 
use  of  the  "A"  rules  except  that  fibers  with  a 
diameter  of  greater  than  3  microns  or  fibers 
that  appear  to  be  attached  to  particles  with  a 
diameter  of  greater  than  3  microns  are  not 
counted.  The  NIOSH  7400,  AIA.  ISO.  and 
Chatfield  methods  all  permit  the  use  of  the 
"B"  counting  rules  as  an  alternative. 

Several  commenters  agreed  that  the 
NIOSH  7400  and  similar  methods 
represent  vast  improvements  over  the 
currently  used  NIOSH  P&CAM  239  (Exs. 
117-A,  123-A.  328,  330;  Tr.  6/20,  p.  10; 
Tr.  6/21,  p.  186;  Tr.  7/8.  p.  69).  For 
example,  the  AIA  stated  that  it  has 

.  .  .  looked  favorably  in  the  past  on  a 
number  of  modifications  to  the  existing 
NIOSH  analytical  method,  P  and  CAM  239. 
that  will  increase  standardization  and  quality 
control .  .  .  These  improvements  include  the 
specification  of  a  standardized  graticule,  a 
reduction  in  the  sample  filter  size,  the 
required  use  of  a  test  slide  to  maintain 
appropriate  resolution  and  a  change  to  the 
acetone-triacetin  slide  mounting  method  (Ex. 
328). 

Dr.  Chatfield  testified  at  the  hearing 
that  the  NIOSH  Method  7400  is  an 
improvement  over  the  existing  NIOSH 
method  in  its  provisions  for 
standardization  of  counts  between 
counters  and  laboratories.  Its  adoption 
of  the  acetone-triacetin  fixing  technique 
follows  the  international  trend  in  that 
direction  (Tr.  7/6,  p.  69). 

As  part  of  the  submittal  from 
Organization  Resources  Coimselors, 
Inc..  Graham  W.  Gibbs.  Ph.D.,  also 
agreed  that  the  modification  of  P&CAM 
239  is  appropriate: 

The  reduction  in  the  filter  (size)  to  25  mm 
(diameter)  to  improve  the  uniformity  of  the 
dust  deposit  is  proliably  a  sound  mam.  . .  .  The 
use  of  acetone  to  collapse  the  filter  results  in 
a  much  [more  thinly]  mounted  sample  than 
with  previous  methods,  which  in  turn  helps  to 
reduce  the  error  if  the  observer  fails  to  focus 
properly  through  the  sample.  .  .  . 
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The  use  of  the  Walton-Beckett  graticule  is 
a  major  improvement.  This  graUcule  was 
designed  for  fibre  counting,  the  contrast  to 
those  recommended  in  previous  NIOSH 
methods.  (Ex.  123A.  Appendix  C) 

Because  the  NIOSH  7400  method 
takes  advantage  of  technological 
improvements  that  have  been  adopted 
worldwide  for  asbestos  sample  analysis 
but  retains  the  same  counting  rules  as 
the  NIOSH  P&CAM  239,  OSHA  has  used 
the  major  features  of  the  NIOSH  7400 
method  as  the  basis  for  developing  a 
required  standardized  sampling  and 
analytical  method  measuring  airborne 
asbestos  concentrations.  The  method 
required  by  the  revised  asbestos 
standards  for  both  general  industry  and 
construction,  referred  to  as  the  OSHA 
Reference  Method  (ORM),  is  detailed  in 
the  mandatory  Appendix  A  of  each 
standard. 

These  appendices  n^uire  that  the 
employer  collect  airborne  asbestos 
samples  using  25  mm  diameter  mixed 
cellulose  filters  and  a  50  mm  extension 
cowl.  Samples  must  be  analyzed  using  a 
phase  contrast  microscope  calibrated 
using  a  phase  shift  test  slide  and 
equipped  with  a  Walton-Beckett 
graticule.  The  ORM  also  requires  that 
filter  samples  be  prepared  using 
acetone-triacetin  clearing  solution  and 
be  counted  in  accordance  with  the  "A" 
rules  contained  in  the  NIOSH  7400 
method. 

The  ORM  differs  from  the  NIOSH  7400 
method  in  two  important  respects.  The 
ORM  mandates  a  flow  rate  for  asbestos 
sampling  of  between  0.5  and  2.5  1pm, 
which  is  similar  to  the  flow  rate  range 
permitted  by  the  NIOSH  P&CAM  239 
method  (1.0  to  2.5 1pm).  In  contrast,  the 
NIOSH  7400  method  permits  the  use  of 
any  flow  rate  greater  than  or  equal  to  0.5 
1pm.  Secondly,  the  ORM  permits  the  use 
of  the  larger  37  mm  diameter  filter  when 
the  employer  has  written  justification 
explaining  the  need  to  use  a  larger  filter 
to  obtain  readable  samples.  Both  of 
these  departures  from  the  NIOSH  7400 
method  were  made  in  response  to 
commenters  who  pointed  out  that  the 
use  of  high  flow  raterte.g..  4  1pm) 
combined  with  the  use  of  the  smaller  25 
mm  filter  may  result  in  samples  that  are 
too  overloaded  with  dust  to  permit  the 
counting  of  asbestos  fibers.  This  is 
particularly  true  in  construction  where 
nonasbestos  dust  particles  released  to 
the  air  as  a  result  of  demolition  or 
renovation  activities  may  interfere  with 
analyzing  samples  that  were  collected 
using  high  flow  rates  and  the  smaller 
filter.  OSHA  believes  that,  by  limiting 
the  flow  rate  and  permitting  the  use  of 
the  37  mm  filter  in  certain 
circumstances,  employers  will  be  more 
likely  to  obtain  readable  samples  in 


dusty  environments.  In  addition,  record 
evidence  suggests  that  the  use  of  high 
flow  rates  may  increase  electrostatic 
charges  in  the  filter  apparatus, 
preventing  some  fibers  from  reaching 
the  filter  and  resulting  in  lower  fiber 
counts  (Ex.  84-478:  Tr.  7/6.  p.  99).  The 
implications  of  including  these  changes 
to  the  NIOSH  7400  method  in  the  ORM. 
and  record  comments  pertaining  to  filter 
overload,  are  discussed  in  d^pth  in  the 
section  below  dealing  with  the  limit  of 
detection  of  the  NIOSH  7400  method. 

In  order  to  provide  flexibility  for 
employers  to  use  monitoring  methods 
that  are  different  from  but  equivalent  to 
the  ORM.  paragraph  (d)(6)  allows 
employers  to  use  an  equivalent  method. 
To  ensure  that  employers  gather  reliable 
exposure  data  both  for  their  own 
management  purposes  and  for  the 
protection  of  employees  from  exposure 
to  asbestos  fibers.  OSHA  has  included 
criteria  in  the  revised  rule  for 
determining  equivalency  with  the  OSHA 
reference  method. 

These  criteria  include  a  protocol  for 
side-by-side  comparative  testing  using 
the  OSHA  reference  method  and  the 
employer's  candidate  alternative 
method.  The  employer's  candidate 
alternative  method  would  be  judged 
acceptable  if  90  percent  of  the  samples 
collected  over  the  range  of  0.5  to  2.0 
times  the  PEL  have  an  accuracy  range  of 
plus  or  minus  25  percent  of  the  results  of 
sampling  taken  with  the  OSHA 
reference  method  at  the  95  percent 
confidence  level.  Any  method  judged 
equivalent  using  the  protocol  can  be 
used  for  conducting  employee  exposure 
monitoring  if  the  employer  documents 
the  method  used  and  maintains  records 
of  the  comparability  testing  used  to 
establish  the  method's  equivalency  with 
the  OSHA  reference  method. 

OSHA  believes  that  providing  this 
protocol  for  testing  the  equivalency  of 
alternative  monitoring  methods  will 
remove  barriers  to  innovation  and 
technological  advancement  while  at  the 
same  time  providing  an  equal  level  of 
protection  for  employees. 

Precision  of  the  NIOSH  7400  Method 


NIOSH  has  estimated  that  the  overall 
precision,  expressed  as  the  coefficient  of 
variation  (CV).  of  the  7400  method 
ranges  from  0.115  to  0.13  for  samples  in 
which  80-100  fibers  per  100  fields  have 
been  counted  (Ex.  84-444).  For  optimally 
loaded  filters  (100  fibers/lOO  fields),  the 
estimated  CV  of  0.115  yields  a  one-sided 
standard  analytical  error  (SAE).  which 
is  used  to  determine  the  upper  and 
lower  95  percent  confidence  limits  of  the 
sample  results,  of  18.9  percent.  (The  SAE 
is  determined  by  multiplying  the  CV  by 
1.645;  see  Ex.  84-62.)  The  estimated  SAE 


for  optimally  loaded  filters  analyzed  by 
this  method,  18.9  percent,  is  thus  lower 
than  the  SAE  of  25  percent  currently 
listed  for  this  method  in  OSHA's 
Industrial  Hygiene  Technical  Manual. 
The  NIOSH  estimates  of  the  CV  for 
the  P&CAM  239  method  reflect  all 
random  sources  of  variation  in  airborne 
asbestos  measurement;  specific  sources 
of  random  variation  that  NIOSH 
considered  to  be  important  include 
intrafilter  variations  (which  result 
because  only  a  portion  of  a  filter  is 
examined  for  counting  fibers),  random 
intercounter  variations  (also  referred  to 
as  intralaboratory  variation),  and 
random  error  in  pump  flow  rate  (Ex.  84- 
62).  NIOSH's  estimate  of  the  overall 
precision  of  the  7400  method  is  the  same 
as  its  estimate  of  the  overall  precision  of 
the  P&CAM  239  method;  that  is.  NIOSH 
did  not  revise  or  adjust  its  precision 
estimates  when  developing  the  7400 
method,  because  NIOSH  believes  that 
the  7400  method  is  merely  a  revision  of 
the  P&CAM  239.  Dr.  David  Taylor  of 
NIOSH  defended  this  position  at  the 
informal  hearing: 

.  .  .  The  reason  [that  the  7400  method  is  a 
revision  of  P&CAM  239]  is  because  its  the 
same  analytical  process  .  .  .  [.  the]  use  of 
phase  contrast  microscope  .  .  .  [and]  the 
same  counting  rules,  the  A  rules.  And  the 
sampling  media  are  the  same.  ...  So  its  a 
revision  of  239.  not  a  new  method.  (Tr.  6/21. 
p.  157) 

To  measure  the  degree  of  random 
variability  of  asbestos  samples  analyzed 
by  the  P&CAM  239  method.  Busch  et  al. 
(Ex.  84-62.  Appendix  C)  used  data 
collected  by  Johns-Manville.  in  an  in- 
house  interiaboratory  stiidy  of  the 
P&CAM  239  method.  Each  of  109  filters 
was  coimted  by  two  to  five  counters 
located  in  five  Johns-Manville 
laboratories.  Busch  et  al.  determined 
unbiased  CV's  for  each  of  the  samples 
and  fitted  a  regression  curve  to  the  CV 
estimates  plotted  against  average  total 
fiber  count  for  each  sample.  The 
resulting  curve,  which  is  presented  in 
the  NIOSH  publication  that 
accompanies  the  7400  method  (Ex.  84- 
444)  as  well  as  in  Busch  et  al.  (Ex.  84-62. 
Appendix  C),  clearly  shows  that 
analytical  precision  improves  as  the 
total  number  of  fibers  counted  increases. 
For  a  fiber  count  of  10  fibers  per  100 
fields.  NIOSH  estimated  the  CV  to  be 
0.41;  if  100  fibers  are  counted  in  100 
fields,  the  estimated  CV  decreases  to 
0.115.  This  relationship  between 
analytical  precision  and  number  of 
fibers  counted  has  been  recognized  by 
several  other  rtilemaking  participants 
(Exs.  84-447.  &4-455.  93-3.  328;  Tr.  6/20. 
p.  8;  Tr.  7/6,  p.  Ill;  Tr.  7/6.  p.  161).  and 
has  led  NIOSH  to  recommend  that 


Federal  Reygter  /  Vol.  51,  No.  119  /  Friday.  June  20.  1986  /  Rules  and  Regulations 


22887 


sampling  strategies  be  designed  to  yield 
samples  with  fiber  densities  of  at  least 
80  fibers  per  100  fields  when  using  the 
NIOSH  7400  method. 

Intralaboratory  Variability  \ 

NIOSH's  statistical  analysis  of  the    ( 
Johns-Manville  analytical  data,  and  the 
resulting  estimates  of  the  precision  of 
the  P&CAM  239  method,  were  criticized 
by  rulemaking  participants,  who 
beheved  NIOSH's  estimates  to  be  too 
low  (Ex.  91-16,  Tab  D;  91-16,  Tab  E,  232- 
B,  233-B,  328;  Tr.  7/6.  p.  66).  In 
summarizing  the  record  evidence  on 
intralaboratory  variability,  which  was 
one  of  the  three  sources  of  variability 
included  in  NIOSH's  overall  estimate  of 
precision  for  the  method,  the  AlA 
concluded  that  ".  .  .  NIOSH 
should  .  .  .  recognize  a  more 
reasonable  CV  value  in  the  range  of  0.2 
to  0.3 — a  range  which  accords  with  the 
remainder  of  the  evidence  in  the  record 
on  the  best  achievable  total 
intralaboratory  error"  (Ex.  128.  p.  A-15). 
In  arriving  at  this  conclusion,  the  AlA 
relied  on  the  following  evidence: 

•  Testimony  from  Dr.  Ogden  stating  that  he 
had  achieved  intralaboratory  CV's  of 
approximately  0.2  in  British  laboratories. 

•  Analysis  of  the  Johns-Manville  data  by 
Dr.  Patrick  Crockett,  who  projected  a  CV  of 
over  0.31  for  a  total  fiber  count  of  100. 

•  The  study  of  the  P&CAM  239  method  by 
Chase  and  Rhodes  (Ex.  86-002).  who  reported 
an  intralaboratory  CV  of  0.36  for  a  total  fiber 
count  of  100. 

OSHA  has  analyzed  the  evidence 
presented  by  the  ALA  and  finds  that 
these  data  do  not  necessarily  refute 
NIOSH's  estimates  of  the  CV  for 
samples  analyzed  by  the  P&CAM  239  or 
NIOSH  7400  methods.  In  fact,  the 
evidence  of  Dr.  Ogden  cited  by  the  AIA 
closely  parallels  the  results  obtained  by 
Busch  et  al.  (Ex.  84-62.  Appendix  C). 
Dr.  Ogden  examined  intralaboratory 
variation  among  technicians  analyzing 
66  asbestos  samples  in  British  Health 
and  Safety  Executive  (HSE)  laboratories 
(Ex.  84-447).  In  this  testimony  about  this 
work.  Dr.  Ogden  stated  that  his 
investigation,  as  well  as  those  from 
other  laboratories,  resulted  in  estimated 
intralaboratory  CVs  similar  to  the 
estimates  obtained  in  the  NIOSH  study: 

There  is  a  lot  of  evidence  from  different 
laboratories  that  repeated  evaluation  of  the 
same  asbestos-loaded  membrane  filter  by  the 
same  counter,  or  by  different  counters  closely 
linked  within  a  laboratory,  can  give  a 
coefficient  of  variation  of  between  10  and  20 
percent.  ... 

Figitfe  1  [from  Ex.  84-447]  demonstrates 
results  in  our  laboratory  of  a  detailed  study 
of  one  year's  quality  assurance  results  .... 
On  the  vertical  axis  we  have  the  coefficient 
of  variation  of  the  repeated  determination. 


and  on  the  horizontal  axis  we  have  the  mean 
number  of  fibers  counted  in  that  sample.  .  .  . 

Since  coming-to  the  United  States  I  have 
.^lotted  the  results  on  the  same  axis  which 
wlSr^^Hiblished  by  [Busch  et  al.]  ....  If  we 
superimpose  those,  you  can  see  they  lie  in 
very  much  the  same  kind  of  area.  (Tr.  6/20, 
pp.  6-7) 

Dr.  Ogden's  estimate  of  0.2  as  an 
average  CV  representing  intralaboratory 
variability  is  a  consequence  of  his  use  of 
a  minimum  fiber  density  of  50  fibers  per 
100  fields,  in  contrast  with  NIOSH's 
recommendation  in  the  7400  method  that 
a  minimum  fiber  density  of  80  fibers  per 
100  field  be  used,  which  yields  an 
estimated  CV  of  0.15.  Therefore,  OSHA 
finds  that  Dr.  Ogden's  results  actually 
confirm  NIOSH's  estimates  of  the 
intralaboratory  coefficient  of  variation 
for  asbestos  samples  analyzed  by  phase 
contrast  microscopy. 

The  AlA  also  relied  on  the  analysis 
performed  by  Dr.  Crockett  (Ex.  312-A, 
Tab  P)  of  the  Johns-Manville  data  to 
refute  NIOSH's  estimate  of  the  precision 
of  the  P&CAM  239  method  (Ex.  328,  pp. 
A-12  to  A-15).  The  AIA  explains  Dr. 
Crockett's  analysis  as  follows: 

Dr.  Crockett  identified  and  plotted  .  .  . 
more  than  forty  data  points  that  were  *^ 

excluded  from  the  NIOSH  analysis.  ...  In       ^ 
the  very  important  range  of  60  to  100  fibers       -i 
counted,  only  six  or  seven  of  the  eighteen 
data  points  [in  this  range]  were  included  and 
the  included  points  represented  dramatically 
lower  CV  estimates  than  the  excluded 
points  .... 

When  Dr.  Crockett  applied  a  close 
reproduction  of  the  NIOSH  statistical  method 
to  the  entire  Johns-Manville  data  set.  his 
projected  CV  for  a  total  fiber  count  of  100 
was  over  0.31,  about  three  times  as  high  as 
NIOSH's  result  based  on  incomplete  data.  In 
any  event  the  published  NIOSH  method  does 
not  represent  the  original  Johns-manville  data 
base,  but  instead  reflects  only  a  subset  of 
that  database  with  much  of  the  high 
variability  data  deleted.  (Ex.  128,  pp.  A-13  to 
A-14) 

When  questioned  as  to  why  NIOSH 
eliminated  some  of  the  data  points  in  the 
analysis.  Ken  Busch  of  NIOSH  replied 
that  these  data  were  excluded  because 
they  were  outside  the  fiber  density 
range  permitted  by  the  "A"  rules: 

I'm  absolutely  certain  that  there  was  no 
intent  to  eliminate  counts  which  would  be  the 
cause  of  high  variability.  The  elimination  of 
counts  .  .  .  which  were  based  on  large 
numbers  of  fibers  was  simply  because  this 
procedure  of  counting  more  than  1(X)  fibers 
did  not  correspond  to  the  standard  procedure 
for  the  NIOSH  method.  (Tr.  6/21.  p.  192) 

In  addition,  the  statistical  model 
developed  by  Busch  et  al.  (Ex.  84-62, 
Appendix  C)  was  developed  to  estimate 
the  relationship  between  CV  and 
number  of  fibers  counted.  As  such,  the 
model  can  only  appropriately  be  applied 
to  samples  that  were  counted  using  the 


"100  fields"  stopping  rule  of  the  set  A 
rules  (i.e..  for  samples  with  a  fiber 
density  of  less  than  1  fiber  per  field.  100 
fields  must  be  counted,  and  for  samples 
with  a  fiber  density  of  more  than  5  fibers 
per  field.  20  fields  must  be  counted).  For 
samples  with  fiber  densities  between  1 
and  5  fibers  per  field,  tiie  NIOSH  "A" 
rules  require  that  enough  fields  be 
counted  to  yield  100  fibers.  According  to 
Busch  et  al.  (Ex.  84-62.  Appendix  C.  p. 
75),  calculating  the  overall  CV  for 
samples  counted  using  the  "100  fibers" 
stopping  rule  rather  than  the  "100  fields" 
stopping  rule  cannot  be  done  tmless 
additional  statistical  techniques  are 
developed,  although  "indications  are 
that  the  '100  fibers'  stopping  rule 
[would]  yields  a  CVt  similar  to  that  for 
the  '100  fields'  stopping  rule  when  100 
fibers  are  counted"  (Ex.  84-62,  p.  75). 
Both  because  of  the  uncertainty 
surrounding  the  calculation  of  a  CV  for 
samples  counted  using  the  100  fibers 
stopping  rule,  as  reported  by  Busch  (Ex. 
84-62,  p.  75).  and  because  the  Johns- 
Manville  data  were  appropriately 
excluded  from  the  NIOSH  analysis. 
OSHA  disagrees  with  Dr.  Crockett's 
contention  that  NIOSH's  estimated  CV 
is  unreliable. 

'   The  final  study  cited  by  the  AIA  to 
support  its  contention  that  the 
intralaboratory  CV  associated  with  the 
P&CAM  239  method  is  higher  than  that 
estimated  by  NIOSH  is  the  round  rsbin 
study  by  Chase  and  Rhodes  (Ex.  86-002). 
which  reported  a  random 
intralaboratory  CV  of  0.38  for  a  total 
fiber  count  of  100.  According  to  the  AIA: 

This  study  included  virtually  all  relevant 
error  sources  and  of  the  studies  in  the  record, 
is  the  most  representative  of  everyday 
American  experience  with  P4CAM  239  and 
commonly  encountered  workplace  samples, 
and  should  be  accorded  significant  weight  by 
OSHA.  (Ex.  328,  p.  A-11) 

AIA  did  acknowledge  that  the  study 
may  overstate  the  magnitude  of  the 
"best  achievable  intralaboratory  CV" 
because  of  the  absence  of  quality 
control  programs  in  some  of  the 
participating  laboratories,  and  because 
some  of  the  samples  analyzed  were 
difficult  to  count  (Ex.  328.  p.  A-11. 
Footnote  17).  The  lack  of  quality  control 
programs,  as  evidenced  by  the 
participation  in  the  NIOSH  PAT 
program  of  only  19  of  the  46  laboratories 
included  in  the  study,  was  one  reason 
suggested  by  OSHA  in  the  November 
proposal  (48  FR  51136)  for  the  Chase  and 
Rhodes  study's  higher  reported  CV. 

OSHA  also  believes  that  the  design  of 
the  Chase  and  Rhodes  study  is  deficient. 
The  authors  collected  and  analyzed  a 
total  of  1.774  full-shift  samples,  of  which 
541  were  submitted  for  a  second 
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analysis.  Thus,  only  30  percent  of  the 
samples  collected  were  analyzed  by  one 
other  analyst.  In  contrast,  each  of  the 
Johns-Mansville  samples  relied  upon  by 
Busch  et  al.  (Ex.  84-62,  Appendix  C) 
were  analyzed  by  2  to  5  technicians,  and 
each  of  the  samples  used  by  Ogden  (Ex. 
84-447)  were  analyzed  by  7  to  8 
technicans.  Because  of  the  larger 
number  of  sample  recounts  conducted  to 
obtain  the  results  reported  in  the  Busch 
et  al.  and  Ogden  studies,  and  because  of 
the  more  rigorous  quality  assurance 
procedures  used  by  the  laboratories 
whose  results  were  reported  in  these 
studies,  OSHA  believes  that  the 
intralaboratory  CV  estimates  reported 
by  Busch  et  al.  and  by  Ogden  better 
reflect  the  inherent  intralaboratory 
variability  associated  with  the  phase 
contrast  method  than  the  CV  reported  in 
the  Chase  and  Rhodes  study. 

Interlaboratory  Variability 

Another  significant  source  of  sample 
variabihty  addressed  by  the  AIA  was 
that  of  interiaboratory  variability, 
defined  as  differences  in  results  for  a 
single  sample  analyzed  by  different 
laboratories.  The  AIA  stated  that 
analysis  of  samples  by  different 
laboratories  "...  produces  a  broader 
spread  of  results  than  would  repetitive 
analysis  by  a  single  laboratory  [i.e.. 
intralaboratory  variability!"  Ex.  328,  p. 
A-15).  AIA  estimated  that  the  combined 
intra-  and  interiaboratory  CV  for  the 
P&CAM  239  method  was  between  0.3 
and  0.4.  The  AIA  relies  most  heavily  on 
the  Chase  and  Rhodes  study  (Ex.  002) 
and  information  obtained  from  NIOSH's 
PAT  program  to  estimate  the 
interiaboratory  CV  (Exs.  118-A  to  118- 
D).  These  reports  estimated  average 
interiaboratory  values  of  0.24  and  0.35. 
respectively. 

As  discussed  earlier  in  this  section, 
laboratories  may  achieve  very  different 
results  from  monitoring  the  same 
workplace  if  they  use  different  sampling 
and  analytical  methods.  In  describing 
the  NIOSH  PAT  program.  Dr.  Taylor 
pointed  out  that  the  program  does  not 
require  participants  to  use  the  P&CAM 
239  method:  * 

[The  NIOSH  PAT  program) ...  is  not  an 
evaluation  of  239,  or  any  other  particular 
procedure.  It's  an  average  of  whatever 
procedures  that  the  laboratories  are  using. 
(Tr.  6/21,  p.  180) 

Dr.  Busch  also  explained  that  the  large 
variability  in  results  for  PAT  samples 
analyzed  by  different  laboratories  is  due 
to  the  small  sample  size,  which  results 
in  statistical  imprecision  in  the  CV 
calculated  for  each  PAT  sample  (Tr.  6/ 
21,  p.  176). 


Furthermore,  differences  in  training 
and  quality  assurance  procedures 
instituted  by  different  laboratories  can 
lead  to  large  discrepancies  in  the 
analytical  results  obtained  by  those 
laboratories.  When  asked  by  Scott 
Schneider  of  the  BCTD  if  quality 
assurance  procedures  can  reduce 
interiaboratory  variability,  Dr.  Taylor 
responded: 

I  think  quality  improvements  and  quality 
control  within  laljorafories.  and  participation 
in  round  robin  testing  between  laboratories 
and  participation  in  a  proficiency  testing 
program  tends  to  decrease  the  variability  of 
the  laboratories.  And  NIOSH  has  presented  a 
paper  at  [The  American  Industrial  Hygiene 
Association  Conference) ...  a  year  ago  and  is 
ready  to  publish  results  of  analysis  of  the  last 
10  years  of  PAT  data.  And.  in  that,  we  show 
a  decreasing  variability  with  the  laboratories 
with  the  number  of  years  that  [they  have) . . . 
been  in  it  (Tr.  6/20.  p.  182). 
Dr.  Ogden  also  testified  as  to  the 
importane  of  quality  assurance 
programs  in  reducing  interiaboratory 
variability: 

Standardization  of  the  membrane  filter 
method  does  not  on  its  own  harmonize 

results There  is  no  doubt  that 

participation  in  interiaboratory  quality 
control  schemes  improves  comparability  of 
results,  and  it  is  reasonable  to  suppose  that 
participation  and  improvement  of  standards 
will  be  encouraged  by  an  OSHA  requirement 
to  achieve  passing  grades,  as  suggested  in  the 
proposed  rule.  (Tr.  6/20,  p.  17) 

It  is  clear  from  this  testimony,  as  well 
as  the  evidence  presented  earlier  in  this 
section,  that  standardization  of  the 
monitoring  method  as  well  as  laboratory 
quality  control  programs  are  important 
for  minimizing  interiaboratory  error. 
OSHA  does  not  believe  that  the  Chase 
and  Rhodes  study  (Ex.  86-002)  nor  the 
NIOSH  PAT  data  (Exs.  11&-A  to  118-D) 
are  reliable  measures  of  the  intrinsic 
interiaboratory  variability  of  asbestos 
measurement  because  quality  assurance 
procedures  vary  widely  among  the 
laboratories  participating  in  these 
studies. 

In  his  study  of  HSE  laboratories  in 
Great  Britain.  Dr.  Ogden  found  that, 
among  laboratories  with  comparable 
quality  control  procedures, 
interiaboratory  and  intralaboratory 
variability  are  analogous  in  that  both 
are  dependent  on  the  number  of  fibers 
counted  (Exs.  84-446.  84-447.  93-3).  It  is 
not  surprising  that,  as  laboratories 
become  more  similar  in  their  analytical, 
training,  and  quality  control  procedures, 
the  problem  of  i/iteHaboratory 
variability  becomes  more  a  problem  of 
//7m7laboratory  variability.  This  is  also 
reflected  in  NIOSH's  statistical  analysis 
of  the  Johns-Manville  asbestos  data  (Ex. 
84-62,  p.  6),  in  which  interiaboratory 


variability  was  treated  as  a  non-random 
(systematic)  rather  than  random  source 
of  sampling  and  analytical  error  that  is, 
a  source  of  error  that  is  capable  of  being 
controlled. 

Since  the  NIOSH  estimate  of  the  CV 
for  the  P&CAM  239  and  NIOSH  7400 
methods  included  only  sources  of 
random  variability,  other  sources  of 
controllable  error,  such  as 
interiaboratory  or  systematic 
intralaboratory  variability,  may 
decrease  the  precision  of  the  method 
used  beyond  that  estimated  by  NIOSH. 
In  order  to  minimize  both  nonrandom 
intra-  and  interiaboratory  variations  for 
asbestos  monitoring.  OSHA  has 
included  quality  control  requirements  in 
Appendix  A  of  the  revised  asbestos 
standards  for  general  industry  and 
construction. 

Specifically,  OSHA  requires-in 
Appendix  A  of  the  revised  rule  for 
general  industry  that  employers  rely 
only  on  laboratories  that  have  instituted 
intralaboratory  and  interiaboratory 
comparisons  and  requirements  for  the 
training  of  microscopists.  The  laboratory 
relied  upon  by  the  employer  must 
conduct  an  intralaboratory  quality 
assurance  program  involving  blind 
recounts  for  statistical  monitoring  of  the 
variability  of  counting  by  each 
microscopist  and  among  microscopists 
in  the  laboratory.  For  companies  with 
more  than  one  laboratory  location, 
intracompany  evaluations  of  variability 
must  also  be  conducted. 

The  laboratory  that  an  employer  relies 
on  to  analyze  air  samples  for  asbestos 
must  also  participate  in  round  robin 
testing  with  at  least  2  other  laboratories. 
Each  laboratory  is  required  to 
participate  in  round  robin  testing  at 
least  once  every  six  months,  conduct  a 
statistical  analysis  of  the  results,  and 
post  results  in  each  laboratory. 
Appendix  A  of  the  revised  rule  for 
general  industry  also  requires  that  all 
microscopists  who  analyze  air  samples 
for  asbestos  take  the  NIOSH  course  for 
sampling  and  evaluating  airborne 
asbestos  dust,  or  an  equivalent  course. 

Some  commenters  requested  that 
OSHA  consider  requiring  laboratories 
that  analyze  personal  air  sample  to  be 
proficient  participants  in  the  NIOSH 
PAT  Program  (Exs.  92-8.  277.  328.  330. 
Tr.  6/28,  p.  73).  For  example,  the 
Building  and  Construction  Trades 
Department.  AFKIIO.  recommended 
that  OSHA  require  that 
.  .  .  samples  be  sent  for  analysis  at  the  end  ot 
each  shift  and  [be]  analyzed  by  certified 
laboratories.  To  be  certified,  a  laboratory 
must  meet  OSHA  and/or  NIOSH  quality 
control  requirements  for  certified  laboratories 
and  participate  in  and  pass  NIOSH  review  in 
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the  "Asbestos  Round  Robin"  for  certified 
laboratories  sponsored  by  the  NIOSH 
Proficiency  Analytical  Testing  (PAT) 
program.  (Ex.  330) 

The  NIOSH  PAT  program  has  been  in 
existence  for  13  years.  Recently, 
however,  NIOSH  has  transferred  the 
administration  of  the  program  to  the 
American  Industrial  Hygiene 
Association,  which  will  provide  PAT 
samples  to  private  laboratories.  Since 
the  direction  and  administration  of  the 
PAT  program  is  undergoing  changes. 
OSHA  has  not  at  this  time  required 
employers  to  utilize  laboratories  that  are 
participating  in  the  PAT  program, 

Intersample  Variability 

The  third  type  of  asbestos  monitoring 
variability  discussed  by  the  AIA  was 
that  of  intersample  variability,  defined 
as  the  difference  in  results  obtained  by 
analyzing  two  samples  that  are  taken 
side-by-side.  The  AIA  cited  two  reports 
that  ".  .  .  address  directly  the 
magnitude  of  (intersample  variability] 
...  for  airborne  asbestos  monitoring" 
(Ex.  328,  p.  A-18).  In  one  of  these  reports 
(Exs.  91-16,  Tab  D,  232-B).  Dr.  Chatfield 
used  the  data  from  the  Chase  and 
Rhodes  study  to  compute  a  CV  for 
intersample  variability  of  0.47  for  a  100 
fiber  count.  The  AIA  concluded  that 
".  .  .  the  breadth  of  the  Chase  and 
Rhodes  Study  warrants  considerable 
weight  for  this  evidence"  (Ex.  328.  p. 
A-19). 

Yehia  Hammad,  D.Sc,  Associate 
Professor  at  the  School  of  Medicine, 
Tulane  University,  commented  on  this 
estimate  of  intersample  variability 
under  cross-examination  by  Tim  Hardy 
of  the  AIA: 

I  just  could  not  see  a  measurement  where  I 
would  have  47  percent  variability  between 
two  points  .  .  .  If  we  have  47  percent 
variability  between  two  points,  then  all  the 
numbers  that  we  are  talking  about  today 
should  fall  out  the  window.  That  means  that 
engineers  cannot  go  and  measure  anything 
side-by-side  because  the  variability  is  47 
percent.  (Tr.  6/20,  p.  89) 

Under  questioning  by  Mr.  Schneider  of 
the  BCTD,  Dr.  Hammad  elaborated  on 
the  cause  of  intersample  variability: 

The  variability  that  is  present  depends  on 
the  properties  of  the  dust  cloud  .  .  .  [IJf  you 
are  walking  in  a  dust  cloud  .  .  .  then  there  is 
a  difference  between  dust  concentrations  at 
different  points.  And  the  point  that  I  was 
making  is  that  I  do  not  see  any  reason,  and  I 
haven't  seen  during  the  past  15  years  that  1 
have  been  working  in  this  field,  that  dust 
concentrations  between  two  points  four  or 
five  inches  apart  will  be  47  percent.  Things 
just  don't  happen  that  way.  (Tr.  6/20,  p.  121) 

OSHA  believes  that  the  testimony  of  Dr. 
Hammad  casts  considerable  doubt  on 
the  estiinateil  CV  for  intersample 


variability  derived  from  the  Chase  and 
Rhodes  study.  Furthermore,  as  discussed 
above,  interpretation  of  the  Chase  and 
Rhodes  study  with  regard  to  intrinsic 
error  in  the  NIOSH  P&CAM  239  method 
is  complicated  by  a  lack  of  adequate 
quality  control  procedures  in  many  of 
the  participating  laboratories. 

The  AIA  relied  more  heavily  on  a 
study  conducted  by  Serocki  et  al.  (Ex. 
84-478).  in  which  15  paired  asbestos 
samples  placed  in  "close  proximity"  to 
each  other  were  collected  in  two 
worksites  where  asbestos  is  present. 
The  sample  pairs  were  collected  at  2 
1pm  for  sampling  durations  of  from  25  to 
96  minutes.  The  AIA  determined  the  CV 
for  each  sample  pair  and  found  that  the 
average  CV  for  intersample  variability 
in  this  study  was  0.62  (Ex.  328,  p.  A-20). 
The  AIA  asserted  that  electrostatic 
capture  of  asbestos  fibers  on  the  filter 
cassette  was  at  least  partially 
responsible  for  the  intersample 
variability  observed  in  the  Serocki  et  al. 
report.  The  AIA  concluded  from  the 
Chase  and  Rhodes  and  Serocki  et  al. 
studies  that  the  CV  for  intersample 
variability  for  the  P&CAM  method  lies 
between  0.4  and  0.5  (Ex.  328,  p.  A-22). 

OSHA  does  not  agree  with  the  AIA's 
analysis  of  the  Serocki  et  al.  data,  for  a 


number  of  reasons.  First,  Serocki  and  his 
colleagues  did  not  claim  that 
electrostatic  charge  was  responsible  for 
the  differences  in  results  betvveen  paired 
samples  collected  at  low  (2  1pm)  flow 
rates;  in  fact,  these  authors  concluded 
that  differences  in  results  between 
paired  low  flow  rate  samples  were  not 
statistically  significant.  Serocki  et  al.  did 
observe  significant  differences  between 
members  of  paired  samples  where  one 
sample  was  collected  at  a  high  flow  rate 
(7.5  1pm).  and  the  other  was  collected  at 
a  low  flow  rate  (2  1pm),  and  these 
authors  attributed  these  differences,  in 
part,  to  excess  electrostatic  charge. 
OSHA  believes  that  some  of  the 
variability  in  the  Serocki  report's  low 
flow  rate  paired  samples  can  be 
attributed  to  the  short  sampling  times 
used  and  the  resultant  low  fiber  counts. 
Table  31  shows  OSHA's  calculation  of 
the  number  of  fibers  counted  for  each  of 
the  15  paired  samples  used  by  the  AIA 
in  their  analysis  of  the  Serocki  data, 
along  with  the  CV  obtained  by  the  AIA 
for  each  sample  pair.  This  table  shows 
that,  for  the  vast  majority  of  samples 
analyzed  by  Serocki  et  al.  (Ex.  84-478). 
total  fiber  counts  were  below  the 
minimum  of  80  fibers  recommended  by 
the  NIOSH  7400  method  (Ex.  84-444). 


Table  31.— Number  of  Fibers  Counted  Per  iOO  Fields  and  Coefficients  of  Variation 
Reported  by  AIA  for  Each  of  15  Paired  Asbestos  Samples  Reported  by  Serocki  et  al. 

lEx.  64-478] 
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Evidence  to  support  OSHA's 
contention  about  the  importance  of  fiber 
counts  to  the  reliability  of  the  results  is 
found  in  an  analysis  of  the  CV's  for  four 
pairs  of  8-hour  TWA  exposure  levels 
reported  by  Serocki  that  were  calculated 
from  paired  short-term  samples  taken 
consecutively  over  a  working  day  (Ex. 
84-478,  pp.  11-12).  (The  AIA  did  not 
analyze  CV's  for  these  sample  results.) 
When  OSHA  calculated  CV's  for  each 


of  these  four  8-hour  TWA  pairs.  CV's  of 
0.115.  0.86.  0.018.  and  0.057  were 
obtained,  respectively:  these  CV's 
reflect  the  adequate  sampling  times  and 
fiber  counts  associated  with  these  four 
samples. 

OSHA  therefore  concludes  that 
counting  an  adequate  number  of  fibers 
when  analyzing  airborne  asbestos 
samples  is  of  the  utmost  importance. 
Accordingly,  OSHA  does  not  agree  that 
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the  AlA's  CV  estimate  for  intereample 
variability  necessarily  reflects  a  random 
error  that  is  intrinsic  to  the  P&CAM  239 
or  NIOSH  7400  methods,  finding  instead 
that  nonrandom  error,  caused  by 
inadequate  sampling  times,  low  fiber 
counts,  etc.  accounts  for  what  the  AIA 
terms  intersample  variability.  OSHA 
thus  rejects  the  argument  that 
intersample  variability  may  be  a  more 
significant  source  of  sampling  and 
analytical  error  than  intra-  or 
interlaboratory  errors. 

Summary  of  Evidence  on  Sampling  and 
Analytical  Variability 

In  the  preceding  discussion,  OSHA 
reviewed  the  rulemaking  evidence 
describing  the  sources  and  extent  of 
sampling  and  analytical  error  associated 
with  measuring  airborne  asbestos 
concentrations  using  the  NIOSH 
PftCAM  239  or  NIOSH  7400  methods. 
The  major  sources  of  sampling  and 
analytical  variability  described  by  the 
AIA  (Ex.  328)  include  intralaboratory 
variabiUty.  interlaboratory  variability, 
and  intersample  variability.  Together, 
AIA  estimated  that  these  sources  of 
variability  result  in  an  overall  CV  for  the 
NIOSH  P&CAM  method  ranging  from 
0.45  to  a65  (Ex.  328.  p.  A-23).  Based  on 
this  estimate  for  total  CV.  the  AIA 
argued  that 

OSHA  most  recognize  that  this  unique 

variability  limits  the  degree  to  which  the 
asbestos  PEL  can  be  reduced,  calls  for  more 
than  usual  enforcement  flexibility,  and.  at  the 
same  time,  assures  that  workplaces  in 
compliance  with  a  PEL  will  keep  average 
exposures  much  lower  than  the  PEL.  (Ex.  328, 
p.A-1) 

The  AIA  further  argued  that,  given  the 
high  variability  of  the  NIOSH  P&CAM 
239  and  NIOSH  7400  methods, 
promulgation  of  a  0.2  f/cc  PEL  would  not 
leave  an  adequate  margin  between  the 
PEL  and  the  "practical  limit  of 
detection"  (Ex.  328,  p.  11-18).  and  that 
employers  would  thus  not  be  able  to 
reliably  determine  whether  their 
employees'  exposures  are  in  excess  of 
the  PEL. 

OSHA  rejects  these  arguments  for  two 
reasons.  First,  OSHA  does  not  agree 
with  the  AL\'s  estimate  of  the  overall 
precision  of  the  NIOSH  P&CAM  239 
method.  As  discussed  in  the  section 
above,  the  data  relied  upon  by  the  AIA 
do  not  predominantly  reflect  random 
sources  of  sampling  and  analytical  error 
instead,  they  reflect  nonrandom  error 
caused  by  the  use  of  different 
monitoring  methods  and  quaUty  control 
programs  by  laboratories  participating 
in  the  study.  On  the  other  hand,  the 
study  by  Busch  et  al.  (Ex.  84-62)  of  the 
precision  of  the  NIOSH  P&CAM  239 


method  reflects  a  truer  estimate  of  the 
random  variability  of  the  method 
because  of  the  greater  degree  of 
consistency  in  laboratory  practices  and 
training  between  the  different  Johns- 
Manville  laboratories  that  generated  the 
sampling  data.  NIOSH's  estimate  of  the 
overall  precision  of  the  phase  contrast 
method  of  asbestos  analysis  are  similar 
to  the  estimates  reported  by  Ogden  (Ex. 
84-448).  who  also  studied  analytical 
results  from  laboratories  that  implement 
similar  training  and  laboratory 
practices.  OSHA  believes  that,  by 
promulgating  requirements  for  specific 
monitoring  procedures  and  quality 
control  measures,  it  is  possible  to  limit 
sources  of  sampling  and  analytical  error 
to  those  that  are  random.  Therefore. 
OSHA  finds  that  NIOSH's  esUmates  for 
the  overall  precision  of  the  P&CAM  239 
method,  and  consequently  for  the 
NIOSH  7400  and  OSHA  Reference 
methods,  are  the  most  reliable  estimates 
in  the  record  of  the  random  sampling 
and  analytical  variability  of  these 
methods.  As  long  as  samples  are 
obtained  with  a  fiber  density  of  80-100 
fibers  per  100  fields  counted.  OSHA 
believes  that  the  standard  analytical 
error  (SAE)  of  the  ORM  will  be  between 
18.9  and  21.3  percent,  with  an  upper 
estimate  of  24.7  percent,  based  on  the 
analysis  of  Dr.  Ogden.  This  SAE 
coincides  with  the  SAE  of  25  percent 
currently  used  by  OSHA  for  evaluating 
compliance  samples  of  airborne 
asbestos.  Therefore,  OSHA  will  retain 
the  SAE  for  asbestos  at  25  percent.  The 
Agency  also  finds  that  use  of  the  ORM 
will  not  require  employers  to  reduce 
their  employees'  exposures  to  levels 
substantially  below  the  PEL  of  0.2  f/cc 
to  ensure  that  they  are  in  compliance 
with  the  new  PEL. 

Reliable  Limit  of  Detection 

NIOSH  has  reported  that  the  7400 
method  for  asbestos  sampling  and 
analysis  has  a  reliable  limit  of  detection 
of  0.02  f/cc,  based  on  collecting  a  1.920- 
liter  sample  (i.e..  collecting  an  8-hour 
sample  using  a  flow  rate  of  4  1pm)  and 
obtaining  the  minimum  acceptable  fiber 
density  of  80  fibers  per  100  fields.  Using 
the  formulas  for  calculating  limits  of 
detection  (Exs.  84-444.  84-478),  OSHA 
has  determined  that  the  reliable  limit  of 
detection  for  the  ORM  is  0.03  f/cc/, 
based  on  obtaining  a  fiber  density  of  80 
fibers/lOO  fields  ftt)m  a  1,200-liter 
sample  (2.5  1pm  over  8  hours);  the  limit 
of  detection  for  the  ORM  is  thus  well 
below  the  0.1  f/cc  action  level  included 
in  the  revised  standards  for  general 
industry  and  construction. 

The  AIA  argued  that,  because  of  the 
problem  of  nuisance  dust  obscuring 


asbestos  fibers  on  a  filter,  the  practical 
limit  of  detection  for  the  NIOSH  7400 
method  is  much  higher 

.  .  .  The  practical  limit  of  reliable 
detection  incorporates  important  practical 
factors  that  prevent  the  theoretical  detection 
limit  from  tjeing  achieved  such  as  reasonable 
sampling  times,  reasonable  pumping  rales 
and  filter  loading  with  nuisance  dust. 
Problems  with  nuisance  dust  loading  will 
vary  from  one  atmosphere  to  another  and 
may  seriously  limit  the  range  of  the 
method.  ... 

A  number  of  measurement  methods  in  the 
record  have  suggested  that  practical  limits  of 
reliable  detection  fall  in  the  range  of  0.1  f/cc 
to  0.5  f/cc.  In  fact.  PiCAM  239  establishes  ai 
f/cc.  as  its  lower  bound  even  though 
exposure  levels  well  below  this  may  be 
obtained  using  the  method.  NIOSH's  new 
Method  7400  docs  claim  a  lower  value.  0.02 
f/cc,  but  made  clear  that  this  is  only  a 
theoretical  limit  of  detection  by  stating  that 
it  applies  only  in  the  absence  of  excessive 
nuisance  dust  loading.  NIOSH  has  not 
explained  why  it  chose  to  depart  in  Method 
7400  from  the  practical  limit  of  reliable 
detection  employed  in  PfcCAM  239. 
Considering  the  total  atjsence  In  the  record 
of  any  published  testing  results  on  Method 
740a  there  has  never  been  any 
demonstration  that  it  is  practical  to  achieve 
the  claimed  value  in  manufacturing 
workplaces  (Ex.  128,  pp.  A-24  through 
A-27). 

Dr.  Chatfield  also  expressed  this  view  at 
the  hearing,  stating  that  the  higher  flow 
rates  permitted  by  the  NIOSH  7400 
method  ".  .  .  will  result  in  [the]  capture 
of  even  larger  pieces  of  nuisance  dust 
than  are  collected  currently  using 
P&CAM  239  adding  further  to  the  filter 
obstruction  problem"  (Tr  7/6,  p.  64). 
In  his  testimony.  Dr.  Taylor  stated 
that  NIOSH  intended  the  higher  flow 
rates  permitted  by  the  7400  method  to  be 
used  for  taking  clearance  samples  and 
not  for  the  routine  monitoring  of 
airborne  asbestos  levels  in  workplaces 
(Tr.  6/21,  p.  161).  OSHA  agrees  that  the 
higher  How  rates  permitted  by  the  7400 
method  may  contribute  to  filter  overload 
or  interference  by  other  particles,  and 
has  therefore  limited  the  ORMs  flow 
rate  to  2.5  1pm.  Although  OSHA  believes 
that  limiting  How  rate  will,  in  the  great 
majority  of  cases,  eliminate  the  filter 
overload  problem,  the  ORM  does  permit 
the  use  of  a  37-mm  diameter  filter  in 
specific  instances  where  filter 
overloading  may  be  a  problem. 
However,  since  the  use  of  the  37-mm 
diameter  filter  doubles  the  limit  of 
detection  that  can  be  achieved  with  the 
smaller  filter,  the  larger  filter  may  only 
be  used  if  employers  provide  a  written 
justification  for  its  use.  OSHA  believes. 
based  on  testimony  presented  by  Drs. 
Ogden  and  Taylor  to  the  effect  that 
nuisance  dust  overload  is  a  rare 
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occurrence  when  analyzing  samples  (Tr. 
6/20.  p.  35;  Tr.  6/21.  p.  161),  that 
employers  will  not  need  to  use  the  larger 
filter  except  in  unusual  circumstances. 

As  previously  discussed.  Section 
B(c)(3)  of  the  Act  [29  U.S.C.  657  (c)(3)] 
requires  employers  to  notify  promptly 
any  employee  who  is  exposed  to  levels 
in  excess  of  the  PEL  The  final  asbestos 
standard  requires  the  employer  to  notify 
each  employee  in  writing  of  that 
employee's  measurement  within  15 
working  days  after  receipt  of  the  results 
of  any  measurements  required  under 
paragraph  (d)  of  the  standard,  whether 
exposure  measurements  were  above  or 
below  the  PEL 

As  noted  earlier,  monitoring  is  carried 
out  for  the  purpose  of  determining  what 
measures  are  necessary  to  ensure 
employee  protection  in  a  given 
operation.  The  monitoring  requirements 
in  this  standard  are  similar  to  those 
found  in  other  toxic  substance 
standards  promulgated  by  OSHA  [see 
vinyl  chloride,  acrylonitrile.  coke  oven 
emissions,  arsenic]  and  these  standards 
have  been  met  without  difficulty,  thus 
indicating  that  compliance  with  the 
asbestos  rule  should  also  be  feasible. 

The  exposure  monitoring  provisions 
require  the  employer  to  determine  the 
exposure  for  each  employee  exposed  to 
asbestos.  However,  this  does  not 
necessarily  require  separate 
measurements  for  each  employee.  If  a 
number  of  employees  perform 
essentially  the  same  job  under  the  same 
conditions  on  the  same  shift,  it  may  be 
sufficient  to  monitor  a  fraction  of  such 
employees  to  obtain  data  that  are 
representative  of  the  remaining 
employees.  Representative  personal 
sampling  for  employees  engaged  in 
similar  work  and  exposed  to  similar 
asbestos  levels  can  be  achieved  by 
measuring  that  member  of  the  exposed 
group  who  can  reasonably  be  expected 
to  have  the  highest  exposure.  This  result 
would  then  be  attributed  to  the 
remaining  employees  of  the  group. 

In  many  specific  work  situations,  the 
representative  monitoring  approach  can 
be  more  cost-effective  in  identifying  the 
exposures  of  affected  employees. 
However,  employers  may  use  any 
monitoring  strategy  that  correctly 
identifies  the  extent  to  which  their 
employees  are  exposed. 

Paragraph  (d)(2)(ii)  contains  a 
provision  designed  to  eliminate 
unnecessary  and  redundant  exposure 
monitoring.  It  permits  employers  who 
have  monitored  employee  exposures  to 
asbestos  within  the  six-month  period 
immediately  preceding  publication  of 
this  final  rule  in  the  Federal  Register  to 
forego  the  initial  monitoring  required  by 
paragraph  (d)(2)(i)  if  the  results  of 


monitoring  within  this  period  have 
shov\m  that  their  employees  are  not 
exposed  to  asbestos  levels  at  or  above 
the  action  level. 

The  (d)(2)(ii)  provision  simply  makes 
clear  that  OSHA  does  not  intend 
employers  who  have  voluntarily 
performed  employee  monitoring  to  be 
required  to  repeat  such  monitoring  if 
they  have  reliable  and  objective  data 
showing  that  their  employees  are  not 
exposed  to  asbestos  at  or  above  the 
action  level,  which  triggers  several  of 
the  standard's  provisions,  e.g.,  medical 
surveillance,  periodic  monitoring, 
training.  Thus,  OSHA  believes  that 
paragraph  (d)(2)(ii)  will  enhance  the  cost 
effectiveness  of  the  standard's 
monitoring  requirements  without 
compromising  employee  protection. 

5.  Paragraph  (e).  Regulated  Areas. 

The  final  standard  requires  employers 
to  identify  as  regulated  areas  any 
locations  in  their  workplaces  where 
there  may  be  occupational  exposures  to 
airborne  concentrations  of  asbestos 
above  the  PEL  The  final  standard 
prohibits  eating,  drinking,  and  smoking, 
in  such  regulated  areas.  In  addition,  only 
authorized  persons  may  enter  regulated 
areas,  which  are  required  to  be  clearly 
marked  to  ensure  that  employees  are 
aware  of  these  locations.  Taken 
together,  these  provisions  are  intended 
to  increase  the  standard's  effectiveness 
by  limiting  the  number  of  employees 
exposed  above  the  PEL  The  existing 
OSHA  standard  does  not  contain  a 
provision  for  establishing  regulated 
areas.  OSHA  stated  in  the  proposal  that 
it  is  considering  establishing  regulated 
areas  at  the  proposed  PEL's  or  at  the 
action  level  (49  FR  14124). 

Many  commenters  endorsed 
establishing  regulated  areas  wherever 
there  may  be  occupational  exposures  in 
excess  of  the  PEL  Furthermore,  they 
believed  that  regulated  areas  and  limits 
on  employee  access  into  contaminated 
areas  are  appropriate  and  feasible 
methods  of  preventing  unnecessary 
employee  exposure  to  asbestos.  [Exs. 
312,  328.  90-13a  90-140.  90-147.  90-236, 
91-34].  For  example,  the  International 
Brotherhood  of  Boilermakers,  Iron 
Shipbuilders,  Blacksmiths,  Forgers,  and 
Helpers,  AFL-CIO  stated: 

The  International  Brotherhood  strongly 
believes  that  regulated  areas  and  limits  on 
employee  access  into  contaminated  areas  are 
appropriate  and  feasible  methods  to 
preventing  unnecessary  employee  exposure 
to  asbestos.  Regulated  areas  make  it  possible 
to  restrict  the  number  of  persons  potentially 
exposed  to  asbestos  and  to  prevent 
contamination  of  larger  areas  of  the  job  site. 
We  believe  that  with  regulated  areas, 
employees  in  an  asbestos  enviroiunent  can 
be  provided  with  proper  protective 


equipment,  clothing,  and  ventilation  while 
permitting  other  employees  working  in  the 
non-regulated  area  to  perform  their  work 
without  risks  of  asbestos  exposure  [Ex.  91- 
34). 

Other  OSHA  standards  that  regulate 
exposure  to  toxic  substances  contain 
such  a  provision,  for  example,  vinyl 
chloride,  29  CFR  1910.1017;  arsenic,  29 
CFR  1910.1018;  acrylonitrile,  29  CFR 
1910.1045;  ethylene  oxide,  29  CFR 
1910.1047.  Additional  purposes  of 
regulated  areas  are  to  designate  those 
locations  in  which  precautionary  signs 
are  posted,  to  designate  those 
employees  subject  to  exposure 
monitoring  and  to  define  those  areas 
where  employees  must  wear  respiratory 
protection  and  protective  clothing. 
Additionally,  when  working  in  regulated 
areas  certain  activities  are  prohibited, 
such  as  smoking,  eating,  and  drinking. 
This  limitation  is  in  accordance  with 
good  industrial  hygiene  practice  which 
recognizes  the  potential  of  toxic 
chemicals  to  add  to  the  body  burden 
through  ingestion.  Furthermore  as 
previously  discussed  in  the  health 
effects  section  of  this  docimient, 
smoking  increases  the  risk  of  lung 
cancer. 

Some  participants,  such  as  W.R. 
Grace  and  Company  [Ex.  90-167]. 
supported  limiting  regulated  areas  or 
expressed  concern  about  establishing 
regulated  areas  where  exposures  do  not 
consistently  exceed  the  PEL  Bell 
Communications  Research  [Ex.  90-173] 
felt  that  short  term  tasks,  lasting  less 
than  a  single  day  or  work  shift,  did  not 
adapt  themselves  to  the  concept  of 
regulated  areas.  A  third  commenter  [Ex. 
90-163]  was  of  the  opinion  that 
regulated  areas  should  not  be  required 
and  that  regulating  employee  exposures 
to  asbestos  "should  be  accomplished 
through  the  establishment  of  an 
appropriate  exposure  limit  and  any 
feasible  combination  of  engineering 
controls,  work  practices  and  personal 
protective  equipment". 

For  all  the  reasons  stated  above,  after 
considering  the  record  and  based  on 
OSHA's  experience  enforcing  those 
standards  which  require  regulated 
areas,  OSHA  believes  that  establishing 
regulated  areas  is  necessary  and 
appropriate  to  limit  employee  exposure 
to  asbestos,  regardless  of  the  length  of 
employee  exposure. 

The  final  standard  gives  employers  a 
choice  of  whether  to  use.  for  example, 
ropes,  markings,  temporary  barricades, 
gates,  or  more  permanent  enclosures  to 
demarcate  and  limit  access  to  these 
areas.  Factors  that  employers  might 
consider  in  determining  the  type  of 
identification  system  include  die 
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configuration  of  the  area,  whether  the 
regulated  area  is  permanent,  the 
airborne  asbestos  concentration,  the 
number  of  employees  in  adjacent  areas, 
and  the  period  of  time  the  area  is 
expected  to  have  exposure  levels  above 
the  PEL  Permitting  employers  to  choose 
how  best  to  identify  and  limit  access  to 
regulated  areas  is  consistent  with 
OSHA's  belief  that  employers  are  In  the 
best  position  to  make  such  a 
determination  based  on  the  specific 
conditions  of  their  workplaces. 
6.  Paragraph  (f).  Methods  of 
Compliance. 

The  final  standard  requires  employers 
to  institute  engineering  and  work 
practice  controls  to  reduce  the 
exposures  of  employees  to  or  below  the 
permissible  exposure  limit,  except  to  the 
extent  that  the  employer  establishes  that 
such  controls  are  not  feasible.  If 
engineering  and  work  practice  controls 
have  been  implemented  but  are  not 
sufficient  to  reduce  exposures  to  the 
permissible  limit,  respirators  selected  in 
accordance  with  paragraph  (g)  shall  be 
used  to  supplement  the  engineering  and 
work  practice  controls.  This  is  changed 
from  the  proposal  which  would  have 
retained  the  current  requirement  that 
employers  use  feasible  engineering  and 
work  practice  controls  to  reduce 
exposures  to  2  f/cc,  but  would  have 
allowed  them  to  reduce  exposures 
below  2  f/cc  to  the  new  PEL  using  any 
feasible  combination  of  engineering 
controls,  work  practices  or  respiratory 
protection. 

The  final  standard's  provisions  on 
preference  in  control  strategy  are 
consistent  with  those  adopted  by  OSHA 
in  all  previously  promulgated  health 
standards.  Similarly,  they  continue  the 
preference  contained  in  the  generic 
standards  addressing  this  issue:  OSHA's 
Carcinogen  Policy  Standard  29  CFR 
1990.111  (hHi);  the  Respiratory 
Protection  Standard  29  CFR 
1910.134(a)(1),  which  applies  to  all 
exposures  to  airborne  toxins;  and  in  the 
Air  Contaminant  Standard.  29  CFR 
1919.1000(e),  which  applies  to  exposures 
to  all  substances  listed  in  Tables  Z-1.  Z- 
2,  and  Z-3.  The  policy  was  inherent  in 
national  consensus  standards  which 
were  adopted  by  OSHA  in  1971 
pursuant  to  the  section  6(a)  rulemaking 
provisions  of  the  OSHA  Act  1970. 
without  public  comment.  In  addition,  the 
requirements  are  the  same  as  those 
contained  in  the  existing  standard, 
except  that  the  controls  in  the  existing 
standard  are  required  at  2  f/cc  whereas 
the  controls  in  the  revised  standard  are 
required  at  0.2  f/cc.  The  basic 
jus'ification  for  the  engineering  and 


work  practice  provisions  still  pertain 
today. 

OSHA's  decision  is  based  primarily 
on  the  overwhelming  record  support 
from  all  segments  of  the  affected  public. 
It  is  consistent  with  OSHA's  traditional 
policy  regarding  the  hierarchy  of 
controls.  This  hierarchy  as  expressed  in 
the  preambles  to  most  OSHA  health 
standards  specifies  that  engineering  and 
work  practice  controls  be  used  in 
preference  to  respiratory  protection. 
Engineering  controls  are  the  preferred 
means  of  compliance  because  they 
reduce  exposure  hazards  in  the 
workplace  environment  by  removing  the 
airborne  contaminant.  Engineering 
controls  may  include  the  installation  of 
local  exhaust  ventilation,  modification 
of  a  process  so  as  to  reduce  emission  of 
the  contaminant  into  the  workplace,  or 
substitution  of  another  substance.  Work 
practice  controls  reduce  worker 
exposures  by  altering  the  manner  in 
whch  a  task  is  performed  and  are  often 
necewary  for  the  effective  operation  of 
engineering  controls.  Therefore,  work 
practice  controls  are  also  a  preferred 
means  of  controlling  exposures. 

Respirators  have  traditionally  been 
accorded  the  least  preferred  position  in 
the  hierarchy  of  controls  because  of  the 
many  problems  inherent  in  their  use. 
Respirators  are  capable  of  providing 
adequate  protection  only  if  they  are 
properly  selected  for  the  concentrations 
of  airborne  contaminants  present, 
properly  fitted  to  the  employee,  properly 
and  conscientiously  worn  by  the 
employee,  carefully  maintained,  and 
replaced  when  they  have  ceased  to 
provide  adequate  protection.  While 
theoretically  it  is  possible  for  all  of  these 
conditions  to  be  met,  it  is  more  often  the 
case  that  they  are  not.  From  a  practical 
approach,  it  is  difficult  to  achieve  and 
maintain  the  above  conditions 
consistently  in  many  workplace 
environments.  As  a  consequence,  the 
protection  of  employees  by  respirators  is 
not  always  effective. 

Most  participants  who  addressed  this 
issue,  including  industrial  hygiene 
experts  appearing  on  behalf  of 
government,  industry,  public  interest 
groups  and  unions,  were  opposed  to 
OSHA's  proposal  to  give  respiratory 
protection  the  same  priority  as 
engineering  and  work  practice  controls. 
They  affirmed  the  theoretical  and 
practical  superiority  of  engineering  and 
work  practice  controls  to  reduce 
employee  exposure  to  asbestos.  For 
example,  Organization  Resources 
Counselors  (ORC),  an  industry 
consultant,  stated: 

ORC  recommends  that  employer*  be 
required  to  institute  engineering  controls,  to 


the  extent  feasible,  to  control  employee 
exposures  to  airtxjme  asbestos  fibers  to  or 
below  Permissible  Airborne  Concentrations 
(PAC). .  .  .  The  priority  of  control  methods 
required  by  ORC's  recommendation,  i.e.,  use 
of  respiratory  protection  only  as  a 
supplement  to  engineering  controls  and  work 
practices  or  as  an  interim  measure  while 
engineering  controls  and  work  practices  are 
being  implemented,  is  consistent  with  the 
policy  approach  taken  in  all  prior  air 
contaminant  standards  promulgated  by 
OSHA  [Ex.  123A]. 

Representatives  of  the  Asbestos 
Information  Association  of  North 
America  which  represents  52  member 
companies  who  mine,  mill,  and 
manufacture  products  containing 
asbestos,  stated: 

.  .  .  The  OSHA  permissible  exposure  level 
(PIL)  should  be  reduced  to  the  lowest  level 
feasible  through  engineering  and  work 
practice  controls.  Like  many  other 
participants  in  this  rvdemaking,  AIA/NA  does 
not  believe  OSHA  should  rely  on  respirator 
use  when  engineering  and  work  practice 
controls  can  feasibly  achieve  the  PEL  (Ex. 
231). 

Dr.  Morton  Com  of  Johns  Hopkins  and 
the  former  head  of  OSHA  commented: 

.  .  .  Engineering  controls  are  at  the  top  of 
the  'hierarchy  of  controls'  because  they  fail 
with  less  frequency  than  other  types  of 
controls.  Failure  of  controls  are  greatest 
when  they  are  associated  with 
responsibilities  placed  on  the  worker  minute 
by  minute,  hour  by  hour  and  day  by  day. 
Engineering  controls  remove  this 
responsibility  from  the  worker  and  permit  he/ 
she  to  do  his/her  work  effectively  without 
this  additional  burden.  There  is  nothing 
reported  in  either  the  literature  or  by  word  of 
mouth  that  suggests  valid  reasons  for 
departing  from  using  engineering  controls  as 
the  primary  method  for  controlling  ast)e8tos 
in  the  workplace  (Ex.  17aA). 

Dr.  Held,  a  consultant  in  respiratory 
protection,  speaking  on  behalf  of  the 
AFL-CIO,  stated  vrith  regard  to  the 
primacy  of  engineering  controls: 

I  can  only  endorse  a  position  that  requires 
engineering  controls,  when  feasible,  to  reduce 
exposures  below  the  established  PEL 
Respirators  should  only  be  used  when 
engineering  controls  are  not  technically 
feasible,  while  engineering  controls  are  being 
installed  and  evaluated,  for  non-routine  jobs 
(i.e.,  maintenance  work),  and  for 
emergencies.  This  principle  has  always  been 
maintained  by  respirator  experts  and 
industrial  hygienists,  knowing  that 
respiratory  protection,  is  not  as  reliable  as 
engineering  controls. .  .  ■  I  do  not  know  of 
any  standard,  twok,  or  article  written  on 
respiratory  protection  that  does  not  endorse 
this  basic  approach  [Ex.  171], 

NIOSH  and  private  organizations 
representing  occupational  health 
expertise  also  endorsed  the  general 
primacy  of  engineering  «md  work 


Federal  Register  /  Vol.  51,  No.  119  /  Friday,  June  20.  1986  /  Rules  and  Regulations 


22B93 


practice  controls  over  respirators  (see 
NIOSH.  Tr.  6/21;  American  Industrial 
Hygiene  Sec^an,  Ex.  2-126.  Docket  H- 
160;  American  Conference  of 
Government  Industrial  Hygienists.  Ex. 
2-32.  Docket  H-160). 

Relianix  on  the  use  of  respirators 
when  engineering  and  work  practice 
controls  can  feasibly  achieve  the  PEL 
was  also  opposed  by  many  unions,  such 
as  the  United  Auto  Workers  [Ex.  172AJ, 
Interaational  Brotherhood  of  Teamsters 
[Ex.  223\.  International  Brotherhood  of 
Electrical  Workers  (Ex.  313),  the 
International  Union  of  Electronic 
Electrical,  Technical,  Salaried  and 
Machine  Workers  [Ex.  90-135)  and  the 
Amalgamated  Clothing  and  Textile 
Workere  [Ex.  260A). 

These  general  statements  of  policy 
preference  were  augmented  by  evidence 
and  testimony  concemii^  the  reasons 
for  preferring  engineering  and  work 
practice  controls.  It  is  generally 
acknowledged  that  protection  of  the 
employee  is  most  effectively  attained  by 
elimination  or  minimization  of  the 
hazard  at  its  source,  which  work 
practices  and  engineering  controls  are 
both  designed  to  do.  Industrial  hygiene 
doctrine  also  teaches  that  control 
methods  which  depend  upon  the 
vagaries  of  human  behavior  are 
inherently  less  reliable  than  well- 
maintained  mechanical  methods.  The 
validity  of  these  generalizations  has 
been  borne  out  by  agency  experience 
obtained  throughout  OSHA's  existence 
and  has  been  reiterated  by  a  number  of 
professional  industrial  hygienists  for  the 
asbestos  rulemaking  record  [Exs.  171, 
176A,  253). 

Engineering  controls  in  conjunction 
with  appropriate  work  practices  are 
usually  the  best  method  for  effective 
and  reliable  control  of  employee 
exposures  to  asbestos.  [Exs.  123A,  171, 
176A].  Engineering  controls  act  on  the 
source  of  the  emission  and  eliminate  or 
reduce  employee  exposure  without 
reliance  on  the  employee  to  take  self- 
protective  action.  These  controls 
encompass  product  substitution,  process 
or  equipment  redesign,  process  or 
equipment  enclosure,  exhaust  or  dilution 
ventilation,  and  en^loyee  isolation. 
Once  implemented,  engineering  controls 
protect  the  employee  permanently, 
subject  only,  in  some  cases,  to  periodic 
preventive  maintenance.  Work  practices 
also  act  on  the  source  of  the  emission, 
but  rely  upon  employer  and  employee 
behavior,  which  in  turn  rely  upon 
supervision,  motivation,  and  education 
to  make  them  effective.  For  this  reason, 
work  practices  may  not  be  as  desirable 
as  engineering  controls,  but  because  the 
two  methods  often  must  be  employed 


together  [Ex.  238A  240A]  and  because 
they  are  the  only  methods  that  eliminate 
or  reduce  the  hazard  at  its  source,  they 
have  been  given  equal  status  in  the 
coisphance  priorities  of  OSHA  health 
standards.  For  asbestos  in  particular, 
there  exist  time-tested  inexpensive  work 
pracftces  whidi  are  widely  regarded  as 
necessary  and  effective  in  many  cases. 
These  indude  the  wetting  down  with 
surfactants  of  friable  asbestos  before 
handling,  prohibiting  blowing  of 
asbestos  dust  with  air  hoses,  pn^itnting 
dry  sweeping  of  asbestos  dusi,  banning 
certain  h^h  speed  abrasive  cutting  tools 
and  others.  Therefore,  for  asbestos, 
proper  woA.  practices  are  essential  in 
the  control  of  asbestos  dust  and  are 
properly  given  priority  as  a  control 
technaqne. 

In  addition,  this  rulemaking  record 
again  docmnents  OSHA's  past  findings 
that  respirators  are  the  least  rdiable 
means  of  control  because  of  difficulties 
inherent  in  their  design  and  use  (see  e.g. 
preamble  to  OSHA's  Carcinogen  Policy, 
45  FR  5003  at  5224  et  seq.,  the  preamble 
to  the  inorganic  arsenic  standard ,  43  FR 
19504  at  19617  et  seq.,  and  the  preamble 
to  the  acrylonitrile  standard,  43  FR 
45800,  etc.).  Because  of  these  inherent 
difficulties,  the  effectiveness  of 
respiratory  protection  varies  from 
worker  to  worker  and  is  subject  to 
human  error  of  many  forms  (AFlr-CIO, 
Ex.  335,  p.  12;  Held,  Tt.  7/2.  pp.  10-11; 
Com,  Tr.  7/3.  pp.  7-8;  ORC.  Tr.  6/22,  p. 
61). 

One  difficulty  facing  respirator  users 
is  getting  an  adequate  fit.  For  negative 
pressure  respiratqis-facepiece  to  face 
seal  is  the  most  critical  barrier  against 
contamination.  Simply,  the  effectiveness 
of  any  filter  is  nullified  by  a  bad  fit. 
Even  if  an  employer  offers  sophisticated 
quantitative  fit  testing,  that  test 
indicates  the  fit  of  a  respirator  under 
laboratory,  not  working  conditions.  For 
example,  changes  in  strap  tension 
significantly  may  affect  fit.  Tightness 
may  well  be  endiu'able  in  a  testing 
situation,  but  unacceptable  to  the 
employee  at  work  who  may  then  loosen 
the  straps.  Poor  maintenance,  defects,  or 
normal  deterioration  will  similarly  affect 
fit.  Fit  problems  are  intrinsic  for  many 
workers,  even  under  laboratory 
conditions  because  of  unusual  facial 
structures,  glasses,  wrinkles,  scars, 
bumps,  facial  hair  and  dentures  (Held, 
Tr.  7/2.  pp.  14-15.  Ex.  171). 

Even  if  fit  is  not  a  problem, 
conscientious  wearing  of  a  respirator  is 
hindered  by  many  factors.  As  pointed 
out  by  AIA/NA,  worker  discomfort,  skin 
irritation  or  heat  stress,  body 
movements,  difficulties  in 
communicating  and  vision  limitations. 


leave  only  a  Dominal  possibility  that 
respirators  will  be  properly  wom  at  all 
times  [Ex.  328,  pp.  111-14-15;  see  also 
NIOSH,  Ex.  117A  pp.  24-25:  Held,  Ex. 
171,  p.  7;  Corn,  Ex.  176A,  p.  5;  Dukes- 
Bobos  and  Smith.  Ex.  315].  Because  of 
the  problems  and  limitations  Ksted 
above,  experts  testify  that  workers 
rarely  keep  on  a  respirator  for  an  entire 
eight-how  shift  [Rosenthal,  Tr.  7/11,  p. 
68).  However,  even  short  periods  where 
respirators  are  not  properly  used 
dramatically  affect  the  degree  of 
protection  to  a  worker  relying  on 
respiratory  devices. 

OSHA  recognizes  that  there  are 
certain  activities,  often  involving  certain 
maintenance  and  repair  operations,  as 
well  as  in  emergency  situations,  in 
which  the  reliance  on  engineering  and 
work  practice  controls  to  control 
exposures  to  the  permissible  exposure 
limit  may  not  always  be  feasible.  Where 
the  employer  can  show  that  en^eering 
and  work  practice  controls  for  such 
operations  are  not  feasible,  respirators 
may  be  used  as  a  primary  means  of 
control.  For  small  scale,  short 
duration  maintenance  and  repair 
activities,  the  infeasibility  of  most  types 
of  engineering  controls  will  generally  be 
assumed,  lliis  is  so,  in  particular,  when 
the  maintenance  operations  involve 
having  personnel  located  at  places  not 
normally  occupied  by  workers  or  when 
personnel  must  perform  duties  to  fix 
broken  machinery.  In  these  situations, 
OSHA  does  not  require  that  the 
employer  design  and  install  special 
ventilation  systems.  However,  where 
asbestos  insulation  is  being  removed 
from  components  of  machinery.  OSHA 
would  expect  work  practices  to  be  used. 
In  such  situations,  however,  the 
employer  must  institute  whatever 
engineering  and  work  practice  controls 
can  feasibly  be  ased. 

Commenters  who  endorsed  OSHA's 
proposal  to  permit  employers  to  reduce 
exposure  below  2f/cc  to  the  new  PEL 
using  any  feasible  combination  of 
engineering  controls,  work  practices  or 
respiratory  protection  [Exs.  90-166,  90- 
168,  90-170,  90-182,  90-233,  263) 
emphasized  that  flexibility  will  result  in 
better  protection.  For  example,  Texaco 
stated: 

If  has  been  our  experience  that  control 
methods  which  are  more  cosl-efTecfrve.  but 
equally  safeguarding,  wili  be  provided  when 
the  employer  has  the  flexibility  to  select  the 
means  of  controlling  exposure.  Therefore,  we 
strongly  support  any  feasible  combination  of 
engineering  controls,  worii  practices,  and 
protective  equipment  to  reduce  exposure  . . . 
[Ex.9t>-1701. 

Similarly  the  Chemical  Manufacturers 
Association  commented: 
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as4A  supports  this  approach The  use 

of  performance-oriented  requirements  is  the 
key  to  achieving  an  effective  standard 
without  unnecessary  costs  and  burdens. 
Performance-oriented  rules  allow  an 
employer  to  design  and  implement  a  method 
of  compliance  which  allows  innovation  and 
adaptation  to  the  particular  circumstances 
presented  in  a  workplace,  and  permits  an 
employer  to  avoid  the  expense  of  satisfying 
specifications  that  are  of  no  value  in  the 

particular  workplace As  long  as  the 

employer  meets  a  permissible  exposure  limit 
(PEL),  controls  the  skin  contact  or  meets  the 
appropriate  biological  levels  that  are 
consistent  with  employee  health  and  safety. 
OSHA  should  not  require  any  specific  control 
strategy  [Ex.  90-166]. 

W.R.  Grace  &  Company  stated: 
Grace  supports  the  concept  of  allowing  any 
feasible  combination  of  engineering  controls, 
work  practices,  and  personal  protective 
equipment  to  reduce  the  exposures  from  2f/cc 
to  the  new  PEL  We  believe  that  such  a 
flexible  approach  is  necessary  to  achieve  any 
significant  degree  of  compliance  with  a  new 
reduced  PEL  [Ex.  90-167). 

OSHA  agrees  that  in  the  abstract, 
"flexibility"  is  a  desirable  compliance 
goal.  However,  this  record  has  again 
convinced  the  Agency  that  respiratory 
protection  is  inherently  less  reliable 
than  engineering  and  work  practice 
controls,  and  therefore,  caiuiot  be 
granted  the  same  compliance 
preference,  when  feasible  engineering 
and  work  practice  controls  are 
available. 

In  previous  sections  concerning  the 
Regulatory  Impact  Analysis  and  the 
permissible  exposure  limit,  OSHA  found 
that  the  0.2  f/cc  limit  is  generally 
feasible  in  almost  all  general  industry 
workplace  settings  using  engineering 
and  work  practice  controls.  Paragraph 
(f}(l)(iii)  has  been  included  to  cover 
those  operations  that  the  Agency's 
analysis  determined  generally  cannot 
currently  comply  with  the  0.2  f/cc  limit 
through  the  use  of  engineering  controls 
and  work  practices.  Three  basic 
processes  are  covered  by  the  paragraph: 
coupling  cut  off  during  A/C  pipe 
manufacturing,  grinding  and  sanding 
during  the  manufactiuing  of  a  number  of 
asbestos  products,  and  spinning  and 
carding  during  the  dry  mechanical 
manufacturing  of  asbestos  textiles.  The 
determination  for  A/C  pipe 
manufacturing  was.  in  part,  based  on 
1983  data  supplied  by  Dr.  Bragg  (Exhibit 
312  A.  Tab  H.  Table  II).  which  indicate 
that  of  the  12  processes  studied,  the 
coupling  cutoff  operation  was 
associated  with  the  highest  exposure 
levels  and  was  the  only  operation  with 
average  exposures  in  excess  of  0.2  f/cc. 
The  determination  on  grinding  and 
sanding  was  based  on  data  obtained 
from  several  sources  (including  site  visit 


reports  from  OSHA's  contractor 
Research  Triangle  Institute  (RTI)  and 
submissions  by  the  Asbestos 
Information  Association  (AlA)).  which 
indicate  that  local  exhaust  ventilation  is 
inadequate  to  routinely  control 
exposures  to  below  0.2  f/cc  because  of 
the  volume  of  asbestos  dust  generated 
during  these  operations  (see  Section  VII 
for  summary  of  these  industry  specific 
data).  The  determination  for  primary 
asbestos  textile  manufacturing  was 
based  on  data  supplied  by  the 
Amalgamated  Clothing  and  Textile 
Workers  Union  [Exhibit  280-A).  by  Dr. 
Bragg  (Exhibit  235-A],  and  by  the  RTI 
site  visit  report  [see  Appendix  B  of  the 
RLA],  which  indicate  that  exposures 
during  carding  and  spinning  are 
generally  between  0.2  f/cc  and  0.5  f/cc. 

Thus,  for  the  listed  operations,  the 
record  supports  OSHA's  conclusion  that 
most  employers  cannot  currently  meet 
the  0.2  f/cc  limit  without  the  use  of 
respirators,  but  that  0.5  f/cc  is  feasible 
using  engineering  and  work  practice 
controls.  However,  under  paragraph 
(f)(l)(i).  employers  utilizing  the  listed 
operations  who  are  currently  capable  of 
meeting  the  0.2  f/cc  limit  with 
engineering  controls  and  work  practices 
must  do  so.  Those  employers  who  must, 
for  the  present,  use  respirators  in  these 
operations  must  first  reduce  exposures 
to  a  level  of  0.5  f/cc  using  feasible 
engineering  controls  and  work  practices, 
and  must  apply  additional  feasible 
controls  as  they  become  available  to 
achieve  the  0.2  f/cc  limit. 

OSHA  anticipates  that  engineering 
and  work  practice  controls  will  become 
generally  feasible  for  thotfe  operations 
listed  in  (f)(l){iii)  to  achieve  the  0.2  f/cc 
PEL  in  the  future.  OSHA's  experience 
with  asbestos  has  shown  that  employers 
have  consistently  reduced  worker 
exposure  over  the  years.  The  OSHA  PEL 
has  been  reduced  from  12  f/cc  to  5  f/cc 
in  1972  and  to  2  f/cc  in  1976.  OSHA  has 
found  that  most  sectors  currently  have 
developed  technology  to  meet  the  0.2  f/ 
cc  PEL  OSHA  expects  that  these 
technologies  will  be  modified  so  that 
they  could  be  applied  to  the  listed 
operations.  OSHA  plans  to  carefully 
monitor  the  progress  of  control 
technology  and  OSHA  will  enforce  the 
engineering  and  work  practice  control 
requn^ment  at  0.2  f/cc  when  the 
technology  is  feasible.  Paragraph 
(f)(l)(iii)  thus  provides  a  temporary 
solution  for  employers  with  current 
feasibility  problems  in  a  hmited  number 
of  operations  affecting  a  total  of  fewer 
than  1000  employees.  For  operations 
other  than  those  listed  and  for  which 
there  is  no  evidence  of  general 
infeasibility,  paragraph  (n(l)(ii)  applies 
in  what  OSHA  believes  will  be  isolated 


instances  of  infeasibility  on  a  case  by 
case  basis. 

The  standard  also  requires  the 
development  and  implementation  of  a 
written  compliance  program  where  the 
employer  has  employees  exposed  to 
asbestos  above  the  PEL.  without  regard 
to  the  use  of  respiratory  protection. 
OSHA  believes  that  the  written  plan  is 
an  essential  element  of  the  compliance 
program  since  it  will  encourage 
employers  to  implement  the  necessary 
controls  to  reduce  employee  exposure.  It 
also  provides  the  information  to  allow 
OSHA.  the  employer  and  employees  to 
examine  the  control  methods  chosen 
and  to  evaluate  the  extent  to  which 
these  planned  controls  are  being 
implemented  in  the  workplace.  As  with 
other  OSHA  health  standards,  the 
written  compliance  plan  must  be 
accessible  to  the  individuals  designated 
in  paragraph  (f)(2)(iii)  for  inspection  and 
copying  (see  e.g.  S  1910.1018.  inorganic 
arsenic  and  S  1910.1047,  ethylene  oxide). 
This  provision  reflects  section  8(c)(3)  of 
the  OSH  Act,  which  provides  for  the 
employer  to  inform  employees  of 
corrective  actions  being  taken  to  lower 
exposure  to  the  PEL.  In  addition  these 
plans  must  be  reviewed  and  updated 
periodically  to  reflect  the  current  status 
of  the  program. 

New  paragraph  {f)(2)[iv)  prohibits  the 
use  of  employee  rotation  as  a  method 
for  reducing  exposure  to  asbestos, 
thereby  changing  the  existing  standard. 
However,  an  example  of  acceptable  use 
of  scheduling  is  performing  an  operation 
where  asbestos  exposure  occurs  on  the 
work  shift  with  the  fewest  employees 
present.  Of  course,  these  employees 
must  be  adequately  protected. 
As  noted  in  the  April  1984  proposal: 
OSHA  intends  to  revoke  the  requirement  in 
the  current  standard  that  personnel  rotation 
should  be  used  to  control  exposures  to 
asbestos.  Personnel  rotation  merely  increases 
the  population  at  risk  from  asbestos  exposure 
and  would  not  reduce  the  absolute  number  of 
excess  deaths  attributable  to  asbestos, 
according  to  mathematical  models  [49  FR 
14125). 

In  Exhibit  84-405.  OSHA  demonstrated 
that  the  number  of  excess  deaths  is  not 
reduced  by  personnel  rotation  or 
employee  tiunover.  Thus.  OSHA  deems 
it  reasonable  to  prohibit  employee 
rotation  as  a  method  of  reducing 
employee  exposures. 

A  number  of  commenters  expressed 
their  disapproval  of  employee  rotation 
as  a  method  for  reducing  exposure  to 
asbestos  [Exs.  90-236;  Tr.  6/21.  p.  68;  Tr. 
6/27,  p.  19).  For  example,  the  Teimessee 
Valley  Authority  stated: 

TVA  agrees  with  the  revocation  of  the 
requirement  which  allows  the  rotation  of 
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employees  as  a  means  of  controlling 
exposure.  Unprotected  exposures  above  the 
PEL  should  not  be  permitted  [Ex.  90^36). 

Similarly,  Richard  A.  Lemen,  Director, 
Division  of  Standards  Development  and 
Technology  Transfer  for  NIOSH, 
commented: 

Worker  rotation  as  a  compliance  measure 
must  be  forbidden  given  the  lack  of  a  safe 
threshold  for  lung  cancer  and  mesothelioma 
caused  by  asbestos  [Tr.  6/21,  p.  68). 

The  prohibition  against  worker 
rotation  contained  in  the  final  standard 
for  asbestos  is,  therefore,  consistent 
with  OSHA's  view  that  this  control 
strategy  is  not  appropriate  in 
occupatior>al  environments  involving 
exposure  to  carcinogens. 

7.  Paragraph  (g).  Respiratory 
Protection. 

The  final  standard  requires  that 
respirators  be  used  to  limit  employee 
exposure  to  asbestos  in  the  following 
circumstances: 

(i)  During  the  interval  necessary  to 
install  or  implement  feasible  engineering 
and  work  practice  controls; 

(ii)  In  work  operations  such  as 
maintenance  and  repair  activities  or 
other  activities  for  which  the  employer 
establishes  that  engineering  and  work 
practice  controls  are  not  feasible; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  exposure 
to  or  below  the  PEL;  and 

(iv)  In  emergencies. 

These  limitations  on  the  required  use 
of  respirators  are  consistent  with  the 
requirements  of  the  past  asbestos 
standard,  with  29  CFR  1910.1000  (e)  and 
with  good  industrial  hygiene  practice. 
They  reflect  OSHA's  determination,  as 
detailed  in  the  preceding  section  on 
methods  of  compliance,  that  respirators 
are  inherently  less  reliable  than 
engineering  and  work  practice  controls. 
OSHA  believes,  therefore,  that  relying 
on  respirators  to  control  exposures  to 
the  PEL  must  be  confined  to  the 
designated  situations. 

The  final  standard  requires  the  use  of 
high  efficiency  filters  when  air  purifying 
respirators  are  used.  OSHA  is 
particularly  concerned  about  the 
penetrability  of  respirator  filters 
(including  single  use  respirators)  other 
than  the  high  efficiency  type.  At  the  new 
PEL  of  0.2  f/cc.  the  NIOSH/MSHA 
certification  criteria  requwe  the  use  of 
high  efficiency  filters  (See  30  CFR  11.130 
(a)  and  (c)).  NIOSH  certification  for 
other  than  high  efficiency  filters  is  not 
valid  for  toxic  substances  with  PEL 
values  less  than  0.050  mg/M*  or  2 
mppcf.  Using  the  conversion  factor 
provided  by  CHAP  {Ex.  84-246,  p.  II- 
137J.  a  PEL  of  0.2  f/cc  equates  to  0J0O6 


mg/M*,  well  below  the  cut-off  for  other 
than  high  efficiency  filters. 

Many  commenters  stated  that  non- 
powered  air  purifying  respirators  should 
be  provided  with  high  efficiency  filters 
and  that  single-use  and  replaceable 
dust/mist  respirators  do  not  provide 
adequate  protection  against  asbestos 
[Exs.  90-49,  90-234,  91-6,  91-40, 117E. 
123A].  Other  commenters  were  in  favor 
of  more  stringent  respiratory  protection 
such  as  supplied  air  respirators  or 
positive  pressure  respirators  to  assure 
the  maximum  protection  possible  (Exs. 
223.  90-147). 

In  a  letter  to  all  respirator 
manufacturers  published  in  the 
American  Industrial  Hygiene 
Association  Journal.  Dr.  ]on  R  May  of 
NIOSH  stated  the  following: 

On  the  issue  of  asbestos,  the  Institute 
wishes  to  state  that  although  asbestos  can 
produce  fibrosis,  this  effect  pales  in 
significance  in  comparison  to  the  known 
human  and  animal  carcinogenicity  of  this 
fibrous  material.  It  is  not  our  position  that 
single-use  dust  respirators  will  provide 
adequate  protection  against  the  cancer 
causing  potential  of  asbestos  [Ex.  91-6). 

Furthermore,  in  regards  to  dust  fume, 
and  mist  respirators,  either  with 
replaceable  or  reusable  filters.  Dr.  May 
expressed  concern  about  the  filters 
effectively  removing  asbestos  during  the 
entire  period  of  recommended  use.  This 
is  based  on  the  fact  that  the  air-purifying 
components  of  these  devices  are  not 
tested  against  asbestos  but  rather 
against  a  fine  silica  dust  aerosoL 

Norton  Company,  a  respirator 
manufacturer,  stated: 

To  obtain  the  greatest  degree  of  protection 
available  from  non-powered  air-purifying 
respirators,  in  asbestos  environments  where 
the  TWA  concentration  is  less  than  20  fibers 
per  cubic  centimeter,  Norton  recommends  the 
use  of  an  elactoneric  half-mask  or  full- 
facepiece  respirator  with  high-efficiency 
filters  [Ex.  117E). 

OSHA  acknowledges  that  respirator 
filter  efficiency  for  asbestos  has  not 
been  thoroughly  tested  (49  FR  14125).  A 
recent  study  by  the  Los  Alamos 
Scientific  Laboratory  (LASL),  submitted 
to  the  OSHA  docket  [Ex.  93-5),  has  cast 
further  doubt  on  the  effectiveness  of 
respirators  when  used  specifically  to 
protect  against  asbestos  exposure.  Five 
respirator  filters,  all  of  which  are 
approved  by  the  Mine  Safety  and  Health 
Administration  (MSHA)  and  NIOSH  for 
the  use  with  asbestos,  where  challenged 
with  an  aerosol  of  chrysotile  asbestos 
under  varying  environmental  conditions. 
Only  one  model  (the  high  efficiency 
filter)  functioned  consistently  well  under 
all  experimental  conditions;  (1)  fresh 
from  the  package,  (2)  after  exposure  to 
an  organic  oil  mist,  and/or  (3)  after 


prolonged  storage  at  high  humidity.  The 
other  respirator  filters  yielded  varying 
results.  TTius,  even  tmder  laboratory 
conditions,  most  approved  respirator 
filters  did  not  provide  the  consistent 
protection  necessary  to  ensure  worker 
health. 

A  number  of  commenters  stated  that 
air  purifying  non-high  efficiency  half 
mask  negative  pressure  respirators 
should  be  permitted  to  be  used  as  they 
reliably  provide  protection  up  to  ten 
times  the  permissible  exposure  level 
[Exs.  328,  331,  339,  341).  E.I.  DuPont 
DeNemours  and  Company  submitted  for 
the  record  [Ex.  339)  a  study  it  conducted 
on  woricplace  protection  factors  for 
elastomeric  half-mask  and  single  use 
respirators.  Results  of  their  study 
showed  that  five  of  six  respirators 
tested  provided  workplace  protection 
factors  of  ten  or  greater  and  the 
remaining  one  provided  a  protection 
factor  of  five  or  greater.  Unfortimately 
this  study  was  not  completed  in  time  to 
present  at  the  public  hearing  and  could 
not  be  reviewed  and  commented  upon 
by  other  interested  parties.  Also,  DuPont 
did  not  submit  data  to  indicate  the 
magnitude  of  coimting  errors  in  their 
study. 

OSHA  does  not  believe  that  the 
DuPont  data  proves  that  negative 
pressure  air  purifying  respirators 
provide  adequate  protection.  The  study 
was  based  on  evaluating  only  a  few 
manufacturers'  respirators.  In  addition, 
workplace  protection  factors  obtained 
appeared  to  be  inconsistent  with  the 
types  of  respirators  tested.  For  instance, 
the  3M-0910  disposable  respirator  tested 
yielded  a  protection  factor  almost 
equivalent  to  the  Scott  Air-Pak  (SCBA) 
tested,  and  the  3M-9910  far  exceeded 
the  protection  factor  of  an  elastomeric/ 
high  efficiency  filter. 

The  expected  results  would  be  that 
the  suppHed  air  respirator  would  have  a 
higher  protection  factor  than  the 
negative  pressure  respirator.  The 
superiority  of  supplied  air  respirators  is 
recognized  by  all  respiratory  selection 
procedures  in  existence  and  conforms  to 
OSHA  respirator  selection  tables  in  all 
toxic  substances  to  date,  including  the 
existing  asbestos  standard,  and  all 
NIOSH  criteria  documerrts.  Tbere  is  no 
explanation  for  the  inconsistent  findings 
in  the  Dulbnt  studies. 

Another  factor  that  must  be  realized 
when  interpreting  the  results  of  the 
DuPont  study  is  that  the  protection 
factors  reported  by  DuPont  were  based 
upon  data  gathered  after  the  workers 
were  fit  tested.  According  to  industrial 
hygiene  practice,  if  the  fit  test 
procedures  adequately  work,  then  no 
workers  should  be  expected  to  have 
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protection  factors  less  than  10.  That  is. 
the  fit  test  procedures  are  designed  to 
reject  respirators  that  have  protection 
factors  less  than  10.  so  these  should  not 
be  worn  by  the  worker  (47  PR  51110- 
51119).  However,  when  applying 
statistical  computations  of  a  one-sided 
upper  confidence  limit  for  the  true 
percentage  of  wearers  who  will 
experience  protection  factors  less  than 
10.  the  results  are  that  many  workers  do 
not  achieve  the  acceptable  protection. 
For  example,  for  the  dust,  fiune  and  mist 
filters,  tested  after  passing  the  saccharin 
fit  test,  and  while  wearing  the  respirator 
for  protection  against  asbestos  under 
use,  exposure,  and  wearer  conditions 
similar  to  those  existing  in  the  study, 
one  can  state  with  99%  confidence  that 
up  to  16%  (about  1  in  6)  of  the  users  may 
experience  protection  factors  less  than 
10.  Finally,  but  equally  importantly, 
OSHA  does  not  believe  that  the 
conditions  in  the  study  represent  the 
typical  respirator  program  found  in  use, 
even  in  the  best  situations,  because  the 
study  created  a  carefully  controlled 
environment  of  respirator  use.  In  spite  of 
the  typical  and  excellent  respirator 
program  in  place  during  the  study, 
adequate  respirator  protection  was  not 
obtained  from  many  respirator  types. 
This  fact,  and  the  unexplained 
inconsistency  in  the  data,  further 
support  OSHA  belief  that  respirators 
should  not  be  relied  upon  to  provide 
primary  protection  to  workers. 

OSHA  recognizes,  however,  that 
where  engineering  and  work  practice 
controls  cannot  reduce  exposure  below 
the  PEL,  respirators  must  be  used.  This 
study  suggests  that  respirators  will 
provide  some  measure  of  protection,  but 
uncertainties  in  the  study  do  not  allow  it 
to  be  used  to  define  respiratory 
efficiency. 

The  NIOSH/MSHA  respirator 
certification  procedures,  described  in  30 
CFR  Part  11,  establish  classes  of 
respirators.  Each  class  is  defined  by  a 
set  of  criteria  for  the  capabilities  of  the 
respirator  class.  OSHA  notes  that  the 
testing  of  respirator  effectiveness  for 
asbestos  (the  LASL  and  DuPont  studies) 
suggest  that  certain  respirators  within  a 
class  appear  to  perform  better  than 
other  respirators  within  the  same  class. 
For  example,  the  3M  8710  respirator 
appears  to  provide  better  protection 
than  the  other  respirators  in  its  class  as 
a  single-use  respirator.  OSHA  does  not 
believe  that  it  is  appropriate  to  make 
exceptions  for  certain  respirators  within 
a  class  of  NIOSH/MSHA  certified 
respirators  at  this  time.  As  noted  above, 
the  existing  data  is  not  comprehensive 
and  some  is  inconsistent  with  the 
current  knowledge  of  protection 


afforded  by  different  respirator  types. 
The  current  classification  system  (30 
CFR  Part  11)  has  been  in  place  for  many 
years  and  has  provided  a  degree  of 
quality  assurance  that  cannot  be 
disregarded  in  light  of  the  existing 
limited  data.  Finally,  OSHA  believes 
that  no  respirator  reHably  achieves  the 
assigned  protection  factor  in  practical, 
routine  use,  and  therefore,  respirators 
are  inferior  to  engineering  and  work 
practice  controls.  At  best,  the  protection 
factors  obtained  in  the  studies  show 
only  relative  differences  between 
respirators  (that  is,  some  may  be  better 
than  others),  but  do  not  show  that  any 
respirator  provides  consistently  reliable 
protection.  OSHA  feels  that  further  field 
testing  of  respirators  should  continue,  so 
as  to  provide  more  definitive 
information  regarding  the  adequacy  of 
those  negative  pressure  air^urifying 
respirators  not  equipped  with  high 
efficiency  filters.  Therefore.  OSHA 
continues  to  believe  that  the  respirator 
selection  process  should  be  based  on 
the  performance  of  the  entire  class  of 
respirators  and  not  based  on  the 
performance  capabilities  of  selected 
respirators  within  a  given  class.  In  the 
final  standard  OSHA  limits  the  selection 
of  negative  pressure  half-mask 
respirators  to  high  efficiency  filters  only. 

Because  of  the  unreliability  and 
physiological  distress  associated  with 
negative  pressure  respirators.  OSHA 
has  required  employers  to  provide 
powered,  air  purifying  (positive 
pressure)  respirators  (PAPR)  to 
employees  who  request  one,  so  long  as  it 
will  provide  adequate  protection  at  the 
level  of  protection  required.  Powered 
air-puri^ing  respirators  operated  in 
positive-pressure  mode  provide  greater 
protection  to  individuals,  especially 
those  who  cannot  obtain  a  good  face  fit 
on  a  negative  pressure  respirator,  and 
will  provide  greater  comfort  when  a 
respirator  needs  to  be  worn  for  long 
periods  of  time.  OSHA  believes 
employees  will  have  a  greater  incentive 
to  wear  respirators  if  discomfort  is 
minimized. 
The  standard  requires  the  employer  to 
•  select  respirators  in  accordance  with 
Table  1  (in  the  regulatory  text)  from 
those  jointly  approved  by  NIOSH/ 
MSHA.  The  respirator  selection  table 
will  enable  the  employer  to  provide  the 
type  of  respirator  which  affords  the 
proper  degree  of  protection  based  on  the 
airborne  concentration  of  asbestos.  To 
comply  with  this  requirement  the 
employer  must  perform  initial 
monitoring  as  described  in  paragraph 
(d)(2)  to  accurately  determine  the 
airborne  concentration  of  asbestos  to 
which  employees  may  be  exposed. 


While  the  employer  must  select  the 
appropriate  respirator  from  the  table  on 
the  basis  of  the  airborne  concentration 
of  asbestos,  he  may  always  select  a 
respirator  providing  greater  protection, 
that  is.  one  prescribed  for  higher 
concentrations  of  asbestos  than  present 
in  his  workplace. 

Recently  published  field  studies  as 
well  as  environmental  chamber  studies 
conducted  by  the  Los  Alamos  National 
Laboratory  indicated  that  the  tight 
fitting  powered  air-purifying  respirators 
(PAPRs)  offer  more  protection  that  the 
loose  fitting  PAPRs.  Since  the  affected 
employees  are  seldom  exposed  to  more 
than  100  times  the  permissible  exposure 
limit  for  asbestos,  a  single  classification 
which  covers  all  the  PAPRs  and 
continuous  flow  supplied-air  respirators 
is  used  for  simplification  of  the 
respirator  selection  table. 

The  above  explanation  on  respirator 
selection  provides  the  rationale  for 
OSHA's  deletion  of  the  section  on 
"spraying,  demolition,  or  removal" 
which  appears  in  the  current  standard. 
This  eliminates  any  ambiguity  which 
existed  previously  regarding  the  kind  of 
respirator  required  to  protect  employees 
engaged  in  spraying,  demolition  and 
removal  operations.  Furthermore,  the 
final  standard  is  consistent  with  current 
enforcement  policy. 

The  standard  further  requires  that  the 
employer  institute  a  respiratory 
protection  program  in  accordance  with 
paragraph  (g)(3).  This  section  contains 
basic  requirements  for  proper  selection, 
use,  cleaning  and  maintenance  of 
respirators.  The  standard  also  requires 
that  respirators  be  properly  cleaned  and 
filters  replaced  when  necessary. 

The  employer  is  also  required  to 
assure  that  the  respirator  assigned  will 
fit  property.  Proper  fit  of  the  respirator  is 
critical.  As  a  negative  pressure  is 
created  within  the  facepiece  when  the 
wearer  breathes,  unfiltered 
contaminated  air  may  enter  the 
facepiece  if  gaps  exist.  Obtaining  a 
proper  fit  on  each  employee  may  require 
the  employer  to  provide  two  or  three 
different  mask  styles.  In  order  to  help 
assure  that  respirators  will  provide 
employees  with  the  necessary 
protection,  the  standard  requires 
employers  to  periodically  perform  either 
qualitative  (QLFT)  or  quantitative 
(QNFT)  fit  tests  on  all  users  of  half- 
mask  negative  pressure  respirators. 
Although  the  Agency  feels  that  QNFT  is 
more  accurate  than  QLFT,  it  is  OSHA's 
opinion  the  QLFT  can  provide  the  same 
assurance  of  employee  health  protection 
as  QNFT  in  instances  where  protection 
factors  up  to  10  are  required,  and  when 
specific  protocols  are  followed  for  half- 


Federal  Register  /  Vol.  51.  No.  119  /  Friday,  June  20,  1986  /  Rules  and  Regulation's  22697 


mask  respirators.  However,  for  full-face 
negative  pressure  respirators  QNFT  is 
required  where  protection  factors  up  to 
50  are  "equired.  Respirator  fit  testing 
procedures  were  subject  to  scrutiny 
during  the  public  rulemaking  for  the  lead 
standard,  and  the  findings  are  relevant 
to  this  asbestos  standard  (47  FR  51110  to 
51119). 

From  past  experience,  OSHA  is  aware 
of  the  problems  of  respirator  use  as  the 
primary  means  of  exposure  control. 
Proper  facial  fit  is  essential,  but 
variations  in  individual  facial 
dimensions,  as  well  as  facial  hair,  scars 
or  growths,  make  it  difficult  to  maintain 
this  facial  fit.  Fatigue  and  reduced 
efficiency  may  occur  because  of 
increased  breathing  resistance  when 
negative-pressure  respirators  are  used. 
Additionally,  heat  stress,  reduced 
vision,  and  other  safety  problems 
presented  by  respirators  should  be 
considered  by  the  employer.  Visual 
impairment  could  pose  a  significant 
problem  where  physical  hazards  exist 
and  the  ability  to  see  is  important. 
Speech  is  also  limited  by  respirator  use. 
Voice  transmission  through  a  respirator 
can  be  difficult,  annoying,  and  fatiguing, 
and  communication  may  make  the 
difference  between  a  safe  and  efficient 
operation  and  a  hazardous  operation, 
especially  in  dangerous  jobs. 

OSHA  does  not  presently  believe  that 
respirators  should  be  considered  the 
primary  means  of  employee  health 
protection  against  exposure  to  asbestos 
for  activities  where  engineering  controls 
are  feasible.  However,  despite  these 
problems  OSHA  has  concluded  that  if 
the  permissible  exposure  level  for 
asbestos  is  exceeded,  employers  must 
provide  respiratory  protection  as  a 
supplementary  means  of  protection. 
However,  the  goal  of  the  standard  is  the 
control  of  emissions  using  engineering 
and  work  practice  controls  which  will 
minimize  the  need  for  routine  use  of 
respirators. 

The  employee  must  be  properly 
trained  to  wear  the  respirator,  to  know 
why  the  respirator  is  needed,  and  to 
understand  the  limitations  of  the 
respirator.  An  understanding  of  the 
hazards  involved  is  necessary  to  enable 
the  employee  to  take  steps  for  his  or  her 
own  protection.  The  respiratory 
protection  program  implemented  by  the 
employer  must  conform  to  that  set  forth 
in  paragraph  (g)(3).  That  section 
contains  basic  requirements  for  proper 
selection,  fit,  use,  cleaning,  and 
maintenance  of  respirators. 

8.  Paragraph  (h).  Protective  work 
clothing  and  equipment. 

This  paragraph  requires  the  employer 
to  provide  and  ensure  that  employees 
use  protective  clothing  where  the 


employee  is  exposed  above  the 
permissible  exposure  limit.  Specifically, 
the  employer  is  to  provide  coveralls  or 
other  full  body  clothing,  gloves,  and  foot 
coverings.  The  employer  must  also 
provide  eye  protection  when  necessary 
to  prevent  eye  irritation. 

The  standard  requires  that  the 
employer  clean,  launder,  or  dispose  of 
the  required  protective  clothing  to 
eliminate  any  potential  exposure  that 
might  result  were  the  clothing  to  be 
laundered  by  the  employee  at  home. 
Furthermore,  the  standard  provides  that 
the  employer  assure  that  all  protective 
clothing  is  removed  at  the  end  of  each 
work  shift,  and  that  the  clothing  that  is 
to  be  laundered,  cleaned,  or  disposed  of 
be  placed  in  a  closable  container.  The 
standard  also  requires  that  protective 
clothing  be  maintained  and  replaced  as 
needed  in  order  to  ensure  effectiveness. 

The  requirement  to  provide  and 
ensure  the  use  of  personal  protective 
clothing  when  exposed  to  asbestos 
generally  met  with  approval  by  all 
participants  to  the  rulemaking.  Many 
commenters  endorsed  triggering  this 
requirement  at  the  PEL  (Exs.  84-387,  86- 
4,  90-173,  90-236.  328].  There  were  other 
commenters  that  were  strongly  in  favor 
of  requiring  the  use  of  protective 
clothing  below  the  PEL  [Exs.  84-244, 90- 
140, 127|.  Other  interested  parties 
supported  the  requirement  of  furnishing 
and  wearing  of  protective  clothing  when 
employee  exposures  exceed  the  ceiling 
limit  (Exs.  90-168,  90-174,  90-180]. 

The  final  standard  makes  a  change 
from  the  current  standard  to  respond  to 
the  comments,  and  because  OSHA 
believes  a  modification  is  appropriate  in 
light  of  the  evidence  developed  since 
1971  that  asbestos  is  a  potent  human 
carcinogen.  Protective  clothing  is  to  be 
supplied  to  employees  exposed  above 
the  PEL  of  0.2  f/cc.  It  is  necessary  that 
protective  clothing  and  foot  coverings  be 
required  to  prevent  contamination  of  the 
employee's  street  clothing  and  shoes,  so 
that  exposure  is  not  extended  beyond 
the  work  day  and  workplace.  Wearing 
contaminated  clothing  outside  the  work 
area  where  exposure  controls  are 
operating  will  lengthen  the  duration  of 
exposure  through  both  inhalation  and 
ingestion  routes.  In  addition,  asbestos 
will  accumulate  in  employee's  cars  and 
homes  exposing  other  family  members 
to  the  hazard.  Evidence  has  shown  that 
family  members  of  asbestos  workers 
face  a  substantially  increased  risk  of 
cancer  and  other  asbestos-related 
diseases  from  exposure  to  asbestos 
carried  home  on  work  clothes  (Ex.  146). 
At  exposures  lower  than  the  PEL,  OSHA 
believes  it  is  less  likely  that  clothing  will 
become  significantly  contaminated  with 
asbestos. 


The  proposal  did  not  specify  the 
frequency  with  which  work  clothing 
must  be  provided.  OSHA  has 
determined  that  if  clean  work  clothing  is 
provided  at  least  weekly  to  employees 
whose  exposure  levels  are  above  the 
PEL,  adequate  protection  will  be 
afforded  and  unnecessary  costs 
minimized. 

The  final  standard  provides  that  the 
employer  ensure  that  all  protective 
clothing  is  removed  at  the  end  of  each 
work  shift  only  in  change  rooms. 
Furthermore,  the  standard  emphasizes 
the  need  to  assure  that  contaminated 
clothing  is  stored,  cleaned/laundered,  or 
disposed  of  in  a  safe  manner.  It  requires 
that  contaminated  clothing  be  stored  in 
closable  containers  prior  to  laundering 
or  disposal  so  that  contamination  in  the 
change  room  is  minimized  and  that 
employees  who  later  handle  the  clothing 
are  protected.  The  latter  group  are 
further  protected  by  the  requirement  to 
put  warning  labels  on  the  containers. 
Since  these  containers  are  to  be  located 
in  the  change  room,  it  is  appropriate  to 
limit  the  removal  of  contaminated 
clothing  to  that  area. 

The  final  standard  clarifies  that  the 
obligation  is  on  the  employer  to  provide 
personal  protective  clothing  at  no  cost  to 
the  employee.  In  this  way  the  employer 
is  in  the  best  position  to  provide  the 
correct  type  of  clothing  and  keep  it  in 
repair.  Also,  as  the  employer  has 
permitted  exposures  to  exceed  the 
permissible  exposure  limit  the  obligation 
properly  rests  on  the  employer.  The  cost 
of  necessary  clothing  has  been  included 
in  the  various  economic  analyses 
performed. 

Finally,  the  standard  requires  the 
employer  to  inform  those  who  handle 
the  contaminated  protective  clothing  of 
the  potentially  harmful  effects  of 
exposure  to  asbestos.  This  provision  is 
designed  to  make  clear  the  need  to  use 
proper  care  in  handling  of  the 
contaminated  protective  clothing. 

9.  Paragraph  (i).  Hygiene  facilities 
and  practices. 

This  provision  requires  employers  to 
provide  hygiene  facilities  and  to  assure 
employee  compliance  with  basic 
hygiene  practices  which  are  recognized 
industrial  hygiene  practices  for 
minimizing  additional  sources  of 
asbestos  which  can  accumulate  on  a 
worker's  clothes  or  body.  As  discussed 
earlier,  the  employer  must  provide 
adequate  shower  and  washing  facilities, 
clean  rooms  for  changing  clothes,  and 
filtered  air  lunchrooms  for  employees 
who  have  exposure  above  the  PEL.  In 
addition,  employers  must  assure  that 
employees  use  the  facilities  as  required 
by  the  standard  as  well  as  observe 
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prohibitions  on  tobacco  and  chewing 
products,  and  food  in  regulated  areas. 
bSHA  expects  that  strict  compliance 
with  these  provisions  will  virtually 
eliminate  several  sources  of  asbestos 
exposure  which  substantially  contribute 
to  increased  body  burden. 

Several  of  these  facilities  and 
practices  are  presently  required  under 
current  OSHA  standards  for  General 
Environmental  Controls  in  Subpart  J  of 
29  CFR  Part  1910.  For  example, 
§  1910.141(e)  requires  the  employer  to 
provide  change  rooms  with  separate 
storage  facilities  for  street  and  work 
clothing,  and  section  1910.141(g)  requires 
the  employer  to  prohibit  the 
consumption  of  food  and  beverage  in 
areas  where  there  is  exposure  to  toxic 
substances.  The  provisions  of  this 
standard  are  intended  to  augment 
Subpart )  with  additional  requirements 
which  are  specifically  applicable  to 
asbestos  exposure  and  to  consolidate  all 
related  provisions  under  one  standard. 
Many  firms  affected  by  this  standard 
have  already  instituted  facilities  similar 
to  those  required  in  the  final  standard 
|Exs.  90-174.  93-7.  23aA.  328;  Tr.  7/9,  p. 
269). 

The  final  standard  like  the  existing 
standard  reiterates  specifications  in 
section  1910.141  pertaining  to  the  type  of 
change  room  an  employer  must  provide 
and  the  requirement  that  the  employer 
prohibit  the  consumption  of  food  and 
beverages  in  areas  where  there  is 
exposure  to  toxic  substances.  OSHA 
believes  it  is  essential  that  employees 
have  separate  lockers  or  storage 
facilities  for  street  and  work  clothing  to 
prevent  cross-contamination  between 
the  two.  This  provision  coupled  with 
showering  and  the  prohibition  on 
wearing  work  clothing  home  will 
minimize  employee  exposure  to 
asbestos  after  the  work  shift  ends 
because  it  reduces  the  period  in  which 
work  clothes  coated  with  asbestos  may 
be  worn. 

The  final  standard,  unlike  the  existing 
standard,  requires  employers  to  assure 
that  employees  exposed  to  asbestos 
during  their  work  shift  shower  before 
leaving  the  plant  and  do  not  leave 
wearing  work  clothing.  Showing  reduces 
the  worker's  period  of  exposure  to 
asbestos  and  removes  asbestos  which 
accumulates  on  the  skin  and  hair. 
Employees  are  not  permitted  to  leave 
the  plant  wearing  work  clothes,  because 
this  practice  would  negate  any 
advantage  gained  by  showering.  Work 
clothing  that  does  not  leave  the 
workplace  as  well  as  showering  serve 
as  significant  steps  in  reducing  the 
movement  of  asbestos  from  the 
workplace  and  provides  added 


protection  to  employees  and  their 
families. 

The  final  standard  requires  employers 
to  provide  persons  working  in  asbestos 
areas  with  filtered  air  lunchrooms  which 
are  readily  accessible.  Employers  must 
also  assure  that  employees  wash  their 
hands  and  face  prior  to  eating  or 
smoking  and  do  not  enter  the  lunchroom 
wearing  iwotective  clothing,  unless 
cleaned  beforehand.  OSHA  feels  it  is 
imperative  that  employees  have  a  clean 
place  to  eat,  free  from  the  toxic 
substance  with  which  they  work  all  day. 
Filtered  air  lunchrooms  will  reduce 
employee  exposure  by  limiting 
contamination  by  asbestos. 

Employees  are  required  to  wash 
before  eating  to  further  minimize  the 
possibility  of  food  contamination  and 
reduce  the  likelihood  of  additional 
exposure  from  loose  asbestos  dust.  To 
further  insure  minimal  worker  exposure, 
protective  clothing  must  either  be 
removed  or  cleaned  before  entering  the 
lunchroom.  Instead  of  requiring  a 
particidar  method,  employers  are  given 
discretion  to  choose  any  method  for 
removing  surface  asbestos  which  does 
not  disperse  the  fibers  into  the  air. 

The  hygiene  provisions  in  the  final 
standard  are  necessary  and  appropriate 
to  protect  employees  within  affected 
industries  from  unwanted  and 
dangerous  exposure  to  asbestos  not 
necessary  to  job  performance.  Few.  if 
any.  participants  in  the  rulemaking 
denied  the  benefits  afforded  by  these 
provisions. 

10.  Paragraph  (j).  Communication  of 
hazards  to  employees. 

Signs  and  labels 

The  final  rule  for  asbestos  requires 
that  legible  caution  signs  be  posted  at 
each  regulated  area  where  occupational 
exposures  could  exceed  the  PEL  Signs 
must  also  be  posted  at  all  approaches  to 
areas  containing  excessive 
concentrations  of  airborne  asbestos 
fibers.  These  signs  are  to  bear  the 
following  information: 

DANGER-ASBESTOS:  CANCER  AND 
LUNG  DISEASE  HAZARD; 
AUTHORIZED  PERSONNEL  ONLY; 
RESPIRATORS  AND  PROTECTIVE 
CLOTHING  ARE  REQUIRED  IN  THIS 
AREA 

OSHA  intends  the  posting  of  these 
signs  to  serve  as  a  warning  to 
employees  who  may  otherwise  not 
know  they  are  entering  a  regulated  area 
and  as  training  reinforcement,  to 
encourage  proper  work  practices  and 
personal  protective  equipment  use.  Such 
warning  signs  are  required  to  be  posted 
whenever  a  regulated  area  exists,  that 
is;  wherever  occupational  exposures  are 


likely  to  exceed  the  PEL.  For  some  work 
sites,  regulated  areas  are  permanent,  for 
example,  in  areas  where  engineering 
controls  carmot  reduce  exposures  to  or 
below  the  PEL.  In  such  situations,  signs 
are  necessary  to  warn  employees  not  to 
enter  the  area  without  adequate 
respiratory  protection  and  unless 
authorized  to  do  so. 

Warning  signs  are  also  required  to 
designate  temporary  regulated  areas, 
e.g.,  when  maintenance  or  repair 
activities  create  a  situation  where 
occupational  exposures  could  exceed 
the  PEL  Warning  signs  are  important  in 
this  situation  because  they  will  help  to 
prevent  the  unnecessary  exposure  of 
employees  who  may  not  be  aware  that 
an  area  temporarily  contains  high  levels 
of  asbestos. 

The  final  standard  is  not  substantially 
different  from  the  present  OSHA 
standard.  "Wie  section  on  sign 
specifications  simpHfies  the  sign 
requirements  and  eliminates 
unnecessary  detailed  specifications  (i.e., 
letter  sizes  and  styles,  spacing  between 
lines)  in  favor  of  a  more  performance- 
oriented  approach.  The  new 
specification  contains  a  very  clear 
warning  regarding  the  "cancer  hazard" 
of  asbestos,  which  is  more  strongly 
stated  than  the  one  presently  required. 
This  reflects  the  information  gained 
since  the  promulgation  of  the  existing 
standard  on  the  serious  cancer  risk 
posed  by  exposure  to  asbestos. 

OSHA  has  added  the  word  "danger" 
for  three  reasons:  (1)  To  attract  the 
attention  of  workers;  (2)  to  alert  workers 
to  the  fact  that  they  are  in  a  dangerous 
area;  i.e..  an  area  where  they  are 
exposed  to  a  potential  carcinogen;  and 
(3)  to  emphasize  the  importance  of  the 
message  to  follow.  Additionally,  the 
appearance  of  the  phrase  "cancer  and 
lung  disease  hazard"  on  the  warning 
sign  assures  that  employees  are  actually 
being  informed  of  this  hazard.  Lastly,  it 
is  believed  that  the  addition  of  the 
phrase,  "authorized  persormel  only"  will 
serve  to  limit  access  and  activities 
within  regulated  areas. 

As  indicated  above  the  final  standard 
requires  the  warning  of  "cancer  and  lung 
disease  hazard."  OSHA  believes  that  it 
is  important,  and  indeed  section  6(b)(7) 
of  the  Act  requires,  that  appropriate 
forms  of  warning,  as  necessary,  be  used 
to  apprise  employees  of  the  hazards  to 
which  they  are  exposed  in  the  course  of 
their  employment.  OSHA  believes,  as  a 
matter  of  policy,  that  employees  should 
be  given  the  opportunity  to  make 
informed  decisions  as  to  whether  to 
work  at  a  job  under  the  particular 
working  conditions.  Furthermore.  OSHA 
believes  that  when  the  control  of 


potential  safety  and  health  problems 
involves  the  cooperation  of  employees, 
the  success  of  such  a  program  is  highly 
dependent  upon  the  employee's 
understanding  of  the  hazards  attendant 
to  that  job. 

Finally,  given  the  evidence  of  the 
carcinogenicity  of  asbestos,  OSHA 
believes  that  these  signs  will  not  cause 
undue  alarm.  This  is  especially  so  when 
balanced  against  the  positive  results 
anticipated,  as  described  above.  For  all 
of  the  reasons  set  forth  OSHA  believes 
that  it  is  appropriate  to  use 
precautionary  signs  which  warn  of  a 
cancer  hazard. 

The  standard  also  requires  that  all 
raw  materials,  mixtures,  scrap,  waste, 
debris,  and  other  products  containing 
asbestos  fibers,  or  their  containers,  be 
labeled  with  the  appropriate 
information: 

DANGER— CONTAINS  ASBESTOS 
FIBERS;  AVOID  CREATING  DUST; 
CANCER  AND  LUNG  DISEASE 
HAZARD 

The  new  standard  allows  two 
exceptions  to  the  labeling  and  material 
safety  data  sheets  (MSDS)  requirements: 
no  label  or  MSDS  is  required  in  those 
instances  where:  (1)  Asbestos  fibers 
have  been  modified  by  a  bonding  agent, 
coating,  binder,  or  other  material, 
provided  that  the  manufacturer  can 
demonstrate  that  during  any  reasonably 
foreseeable  use  (including  handling, 
storage,  disposal,  processing,  or 
transportation)  employee  exposure  will 
remain  below  the  action  level;  or  (2) 
asbestos  is  present  in  a  product  in 
concentrations  less  than  0.1%.  The 
exceptions  provided  in  the  revised 
standard  are  based,  in  part,  on  the 
exception  given  in  the  existing  standard 
and  are  consistent  with  guidance 
provided  in  OSHA's  Hazard 
Conununication  standard  [1910.1200). 

The  existing  asbestos  standard 
provides  that 

...  no  label  is  required  where  asbestos 
Tibers  have  been  modified  by  a  bonding 
agent,  coating,  binder,  or  other  material  so 
that  during  any  reasonably  foreseeable  use. 
handling,  storage,  disposal,  processing,  or 
transportation,  no  airborne  concentrations  oi 
asbestos  fibers  in  excess  of  the  exposure 
limits  provided  in  paragraph  (b)  (PEL)  of  this 
section  will  be  released  [1910.1001(g|(2)(i]]. 

This  is  changed  slightly  in  the  revised 
rule  so  that  airborne  concentrations 
must  be  kept  below  the  action  level 
rather  than  the  PEL 

As  discussed  earlier,  an  action  level 
has  been  added  to  this  rule  to  trigger  a 
number  of  provisions,  such  as  medical 
surveillance  and  monitoring,  in  part, 
because  OSHA  feels  exposures  at  the 
action  level  may  still  pose  significant 


risk  to  workers,  and  so  keeping 
exposures  below  this  level  is  important 
for  worker  protection.  Therefore,  OSHA 
has  changed  the  exception  to  the 
labeling  requirement  to  be  consistent 
with  the  introduction  of  an  action  level 
in  the  revised  rule.  It  is  OSHA's  belief 
that  materials  that  have  been  treated  in 
the  manner  described  in  the  exception 
(such  as  bonding  or  coating)  would  not 
generally  release  airborne 
concentrations  of  asbestos  above  the 
action  level,  and  that  the  change  in  the 
regulatory  language  should  not  impose 
any  additional  obligations  upon 
employers  exempt  under  the  existing 
rule. 

OSHA  has  added  another  exception 
to  labeling,  for  materials  containing  less 
than  0.1%  asbestos.  The  exception  was 
added  in  response  to  concerns 
expressed  by  a  number  of  participants 
that  asbestos  is  a  trace  contaminant  in  a 
number  of  materials  and  products  (see, 
for  example,  Grace,  Ex.  344-16)  and  that 
labeling  such  products  would  constitute 
an  undue  burden  on  employers.  In 
choosing  the  percent  exemption,  OSHA 
has  taken  general  guidance  from  its 
Hazard  Communication  rule  which 
specifies  that  a  mixture  shall  be 
considered  hazardous  if  a  carcinogen  is 
present  in  concentrations  in  excess  of 
0.1%  [1910.1200(d)(5)(iv)).  While  other 
percentages  were  suggested  to  the  record 
(for  example,  0.25%,  Ex.  344-16),  OSHA 
found  no  other  data  to  override 
considerations  of  safety  given  in  the 
generic  standard  and,  hence,  in  the 
interest  of  the  protection  of  worker 
health,  has  maintained  the  0.1% 
recommendation. 

The  signs  and  labels  requirements 
discussed  above  are  consistent  with 
Section  6(b)(7)  of  the  OSH  Act,  which 
prescribes  the  use  of  labels  or  other 
appropriate  forms  of  warning  to  apprise 
employees  of  the  hazards  to  which  they 
are  exposed.  Rulemaking  participants 
generally  supported  OSHA's 
requirement  for  signs  and  labels.  [Exs. 
146,  233.  236,  312,  86-4,  90-174,  92-38). 
There  were  no  significant  issues  raised 
to  the  contrary. 

Information  and  Training 

The  final  standard  requires  employers 
to  provide  a  training  program  for  all 
employees  expected  to  be  exposed  to 
airborne  asbestos  at  or  above  the  action 
level  of  0.1  f/cc.  The  training 
requirement  in  the  standard  is  patterned 
after  OSHA's  Hazard  Communication 
standard  [29  CFR  1910.1200(h)  (1)  and 

(2)1. 
Information  and  training  are  to  be 

provided  at  the  time  of  initial 
assignment  and  at  least  annually  to 
employees  who  are  exposed  to  airborne 


concentrations  of  asbestos  at  or  above 
the  action  level.  The  content  of  the 
training  program  is  intended  to  inform 
employees  of:  (1)  The  hazards  to  which 
they  are  exposed:  (2)  the  necessary 
steps  to  protect  themselves,  including 
those  to  be  taken  during  emergency 
situations;  (3)  the  proper  use  and 
limitation  of  respirators  and  protective 
equipment:  (4)  a  description  of  medical 
examinations  and  their  purpose;  (5) 
implementation  of  work  practices  and 
the  use  of  available  engineering 
controls;  (6)  the  contents  of  this 
standard  and  (7)  the  added  risk  of  lung 
cancer  due  to  the  combination  of 
cigarette  smoking  and  asbestos 
exposure.  Section  6(b)(7)  of  the  Act 
makes  it  clear  that  these  are  appropriate 
goals  for  an  employee  training  program, 
and  the  final  standard  includes  such 
provisions. 

The  employer  is  required  to  make  a 
copy  of  the  standard  available  to 
affected  employees  and  their 
representatives.  This  requirement,  in 
combination  with  the  review  provided 
for  as  part  of  the  training  program,  is 
intended  to  ensure  that  employees 
understand  their  rights  and  duties  undei 
this  standard. 

The  employer  is  also  required  to 
provide,  upon  request,  all  materials 
relating  to  the  training  program  to  the 
Assistant  Secretary  and  Director.  This  is 
intended  to  provide  an  objective  check 
of  compliance  with  the  requirements 
under  this  paragraph. 

OSHA  recognizes  that  asbestos  may 
be  only  one  of  a  number  of  substances 
to  which  an  employee  may  be  exposed 
simultaneously  in  the  workplace.  The 
education  and  training  requirements  in 
this  standard  contain  those  elements 
OSHA  has  determined  to  be  basic.  The 
format  and  content  of  the  required 
training  and  information  program  are 
neither  rigid  nor  extensive.  An  employer 
may,  if  desired,  incorporate  the  required 
information  for  asbestos  into  an  existing 
program  of  training  and  education  to  be 
provided  to  employees. 

The  final  standard  requires  that  the 
training  program  be  provided  at  least 
annually.  OSHA  believes  that  an  annual 
training  program  is  both  necessary  and 
sufficient  to  ensure  that  employees 
maintain  a  continuing  awareness  of  the 
hazards  of  asbestos  and  their  rights  and 
duties  under  the  standard. 

To  increase  the  effectiveness  of 
training  goals  the  final  standard  requires 
that  the  training  material  be  made 
available,  without  cost,  to  all  affected 
employees  or  their  representatives. 

The  final  training  provision  is 
virtually  identical  to  that  proposed, 
except  that  the  requirement  is  triggered 
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at  the  actum  level  of  0.1  f /cc  rather  than 
the  proposed  0.2  f/cc  Considerable 
evidence  was  submitted  to  the  record 
demonstrating  that  training  and 
information  programs  are  essential  in 
assuring  worker  protection  to  asbestos 
exposure  (Exs.  158-1.  294.  286,  84-374. 
90-174, 90-177.  93-6.  Tr.  7/9,  p.  1891.  A 
number  of  participants  supported 
training  at  the  action  level  [Exs.  86-4, 
123-A.  172-A,  328].  Furthermore,  both 
the  Asbestos  Information  Association  of 
North  America  and  the  International 
Union.  UAW,  strongly  recommended 
that  a  0.1  f/cc  action  level  would  be  an 
appropriate  level. 

A  few  commenters  {Exs.  122;  Tr.  6/22. 
p.  52)  advocated  that  the  training  and 
information  program  be  triggered  at  any 
airborne  level  and  not  be  contingent 
upon  the  action  level  being  reached  or 
exceeded.  These  commenters  expressed 
the  view  that  all  asbestos  workers,  not 
just  those  at  highest  risk,  be  informed  of 
the  health  hazards  of  asbestos,  the 
relationship  between  asbestos  and 
smoking,  and  ways  to  minimize 
exposure. 

Although  the  concerns  expressed  by 
these  commenters  are  valid,  OSHA 
takes  the  view  that  formal  training  is  not 
required  for  employees  whose 
exposures  are  below  the  action  level. 
This  is  partly  due  to  the  lower  risk 
involved,  and  also  to  the  fact  that 
asbestos  is  present  in  some  shape  or 
form  in  so  many  workplaces  that  it 
would  be  impractical  to  provide  formal 
training  to  everyone  who  might  at  some 
time  encounter  it,  for  example,  office 
workers.  The  spectrum  of  possible 
exposure  would  range  downward  from 
the  action  level  to  zero,  and  some  clear 
cut-off  is  needed  to  identify  those 
employees  who  stand  to  benefit  the 
most  from  formal  trainiirg. 

In  sum,  the  record  evidence  with 
regard  to  information  and  training 
reinforces  the  importance  of  informed 
employees  to  the  successful 
implementation  of  an  occupational 
health  program,  and  provides  strong 
support  for  the  inclusion  of  these 
requirements  in  the  final  rule. 

In  its  posthearing  brief  (Ex.  328),  the 
AlA/NA  urged  OSHA  to  eliminate 
smoking  in  the  workplace  when 
asbestos  is  present.  Citing  evidence  in 
the  record  and  testimony  by  experts  as 
to  the  synergistic  effects  of  smoking  and 
exposure  to  asbestos,  the  AlA/NA  made 
several  specific  recommendations. 

Specifically  the  AlA/NA]  recoinmend[s] 
that  OSHA  prescribe  the  following 
requirements  applicable  to  any  work  station 
or  job  classification  that  is  likely  to  involve 
asbestos  exposures  above  0.1  f/cc  for  more 
than  30  days  per  year 


(1)  All  new  workers  hired  should  be  non- 
smokers; 

(2)  All  soiokiag  during  work  hours  should 
be  banned: 

(3)  All  sale  of  tobacco  products  an  plant 
premises  should  be  banned:  and 

(4)  All  employers  should  make  smoking 
cessation  programs  available  to  their 
employees  [Ex.  328]. 

The  final  standard  addresses  some  of 
these  concerns.  Employees  are 
prohibited  from  smoking  under  certain 
conditions.  For  example,  employees  who 
work  in  the  regulated  area  aie 
prohibited  from  smoking  in  that  area. 
The  training  requirements  of  the 
standard  mandate  that  the  employee  be 
informed  of  the  nature  of  the  hazard  and 
the  relationship  between  asbestos  and 
smoking  and  lung  cancer.  We  expect 
that  such  information  will  encourage 
workers  to  stop  smoking.  However,  the 
Agency  has  made  a  determination, 
based  on  policy  considerations,  not  to 
ban  the  hiring  of  smokers  or  require 
employers  to  have  smoking  cessation 
programs.  The  employer  is  free  to  follow 
recommendations  such  as  those  by  the 
AIA/NA  outlined  above.  However,  the 
employer  is  not  required  by  OSHA  to 
institute  such  programs. 
11.  Paragraph  (k).  Housekeeping. 
The  final  standard  imposes  the 
general  househeeping  requirement  to 
maintain  all  surfaces  free,  as  is 
practicable,  of  accimiulations  of 
asbestos  containing  dust  and  waste.  The 
standard  bans  the  use  of  compressed  air 
for  cleaning  and  allows  dry  cleaning 
oiily  if  the  employer  shows  that  wet 
methods  and  vacuuming  are  not 
feasible.  It  also  requires  that  vacuuming 
be  done  with  cleaners  equipped  with 
HEPA  filters  [Exs.  240A.  264.  92-038. 
312A]  to  prevent  the  dispersal  of 
asbestos  into  the  workplace.  These  are 
exceptionally  important  provisions 
because  they  minimize  additional 
sources  of  exposure  that  engineering 
contirols  generally  are  not  designed  to 
control. 

The  existing  provision  requires  that 
surfaces  be  maintained  "free  of 
accumulations  of  asbestos  fibers  if,  with 
their  dispersion,  there  would  be  an 
excessive  concentration."  A  number  of 
commenters  has  suggested  and  OSHA 
agrees  that  the  language  "an  excessive 
concentration"  is  ambiguous.  Thus, 
OSHA  has  removed  the  phrase  from  the 
final  standard.  OSHA  believes  that  it 
may  be  difficult  to  objectively  determine 
when  the  condition  in  the  standard 
would  occur.  OSHA  also  believes  that  a 
rigorous  housekeeping  program  is 
absolutely  necessary  to  keep  airborne 
asbestos  levels  below  permissible  linuta 

This  belief  was  supported  by  a 
number  of  submissions  to  the 


rulemaking  record  including,  industry, 
labor  and  government  organizations 
[Exs.  84-27.  84-348,  90-236.  91-27, 123 A, 
129,  274,  312A,  and  328).  For  example. 
several  industrial  hygiene  manuals 
submitted  to  the  record  stressed  the 
importance  of  a  conscientious 
housekeeping  program: 

Good  housekeeping  plays  a  key  role  in  the 
control  of  occupational  health  hazards.  Dust 
on  overhead  ledges  and  on  the  floor  should 
be  removed  before  it  can  become  airborne  by 
traffic  vibration  and  random  air  currents. 
Good  housekeeping  is  always  important,  but 
where  there  are  toxic  materials,  it  is  of 
paramount  importance. .  .  .  It  is  impossible 
to  have  an  effecitve  health  hazard  control 
program  unless  maintenance  housekeeping 
(policing)  Is  good  and  the  worker  has  been 
informed  of  the  need  for  those  cleaniog 
measures  [Ex.  91^7.22.  p.  630]. 

In  particular  for  asbestos,  a  number  of 
comments  addressed  the  issue  of 
housekeeping  and  the  methods  adopted 
by  OSHA  in  the  final  standard. 

Housekeeping  is  an  important  factor  in 
safety  to  a  worker.  The  cleaner  the  work 
area,  the  less  chance  there  will  be  of  airborne 
asbestos  escaping  a  jobsite.  Once  again,  it  is 
important  to  keep  asbestos  fibers  wet  and  to 
damp  mop  or  wipe  oflf]  all  surfaces. 
Regardless  of  the  job,  a  final  cleaning  is 
required  [Ex.  274.  p.  4). 

And. 

Good  housekeeping  is  essential  to  reducing 
levels  of  airborne  asbestos.  Waste  materials 
such  as  rejects,  scrap,  shavings,  or  other 
debris  should  be  picked  up  and  placed  in 
plastic  bags.  At  the  end  of  a  shift,  these  twgs 
should  be  Up«d  shut,  labeled  as  to  the 
hazard  conUined  thereia  and  disposed  of. 

Asbestos  dust  on  floors,  ledges,  equipment, 
overheads,  and  other  plant  surfaces  can 
become  airtjome  when  disturbed  by  drafts  or 
work  activity,  and  it  should  be  removed. 
Sweeping  is  not  the  way  to  remove  it 
however,  l)ecause  the  fine  fibers  are 
entrained  into  the  air  and  deposited  on 
remote  ledges,  pipes,  and  other  inaccessible 
surfaces  [Ex.  84-27,  p.  78). 

Housekeeping  was  also  addressed  in 
the  control  of  asbestos  exposure  in 
shipyards: 

a.  Periodic  cleaning  of  work  area, 
especially  at  the  end  of  each  shift, 
contributes  greatly  to  dust  reduction.  The 
longer  materials  lie  the  more  widespread  they 
become,  producing  considerable  airborne 
dust 

b.  Foot  traffic  produces  considerable  dust 
from  fallen  asbestos  scrap,  shavings,  or 
debris.  The  simple  procedure  of  placing 
cutting  or  work  stations  sway  from  general 
foot  traffic  significantly  reduces  dust  [Ex.  92- 
47.B.  p.  8). 

The  AFL-CIO  summarized  the  support 
for  specific-housekeeping  requirements 
in  its  post-hearing  brief: 
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Over  the  past  decade,  since  the  asbestos 
standard  was  first  issued,  other  work 
practices  and  controls  have  evolved  and 
developed  which  have  been  demonstrated  to 
be  effective  means  of  limiting  exposures.  .  .  . 
The  prohibition  of  certain  practices,  including 
blowing  asbestos  dust  with  compressed  air, 
dry-sweeping  and  dry  clean-up  of  asbestos, 
and  prohibition  against  accumulation  of 
asbestos  waste  on  surfaces  have  all  been 
shown  to  be  effective  means  for  preventing 
the  resuspension  of  asbestos  fibers,  and 
reducing  airborne  concentrations  [Exs.  84- 
009.264). 

The  record  shows  that  these  work 
practices,  prohibitions  and  controls  are 
widely  accepted  standard  procedures  in 
many  asbestos  industries  and  operations  (Ex. 
84-457, 126 A.  222-F  225)  and  feasible  for  the 
asbestos  industries  as  a  whole  (Ex  84-009). 
The  revised  permanent  standard  should 
therefore  be  updated  and  expanded  to 
include  the  work  practices  prohibitions  and 
controls  to  reduce  airborne  concentrations  of 
asbestos  in  the  work  place  [Ex.  335,  p.  47). 

OSHA  agrees  with  this  assessment 
and  consequently  has  included  the 
specific  provisions  for  housekeeping  to 
the  final  rule.  OSHA  believes,  however, 
that  the  obligation  incurred  under  these 
provisions  should  be  measured  by  a 
standard  of  practicability.  Therefore, 
OSHA  anticipates  that  compliance  with 
this  provision  will  entail  a  regular 
housekeeping  schedule  based  on 
exposure  conditions  at  a  particular  plant 
and  the  capability  for  emergency 
cleanup  of  spills  or  other  unexpected 
source  of  exposure. 

12.  PaiBgraph  (I).  Medical 
surveillance. 

In  the  April  notice  (49  PR  14116- 
14145),  OSHA  solicited  comments  on 
whether  the  existing  medical 
surveillance  provision  for  asbestos- 
exposed  employees  should  be  modified. 
Specifically,  comments  were  invited 
regarding  the  appropriateness  of 
triggering  the  medical  surveillance 
requirements  of  a  revised  standard  at 
0.2  f/cc:  decreasing  the  frequency  of 
chest  X-rays  for  young  employees  or  for 
those  with  short  durations  of  exposure; 
clarifying  the  time  permitted  for 
employers  to  conduct  the  pre-placement 
examination  after  initial  hiring;  and  the 
necessity  of  specifying  additional  tests 
or  procedures  for  the  early  diagnosis  of 
any  asbestos-related  disease,  including 
the  administration  of  a  respiratory 
disease  questionnaire.  Comments  were 
also  requested  on  the  need  for 
additional  specifications  regarding  the 
performance  of  pulmonary  function 
testing,  including  completion  of  a  course 
in  spirometry  for  nonphysicians  who 
administer  these  tests,  calculation  of  the 
percentage  difference  from  predicted 
values  and  use  of  standard  predicted 
values:  the  appropriateness  of  requiring 
screening  for  colo-rectal  cancer. 


including  tests  for  occult  blood  in  the 
feces;  and  further  specifications  for  the 
interpretation  and  reading  of  chest  X- 
rays. 

The  final  standard  requires  each 
employer  to  institute  a  medical 
surveillance  program  for  all  employees 
who  are  or  will  be  exposed  to  asbestos 
at  or  above  the  action  level.  Providing 
medical  surveillance  for  employees 
exposed  at  or  above  the  action  level  is 
consistent  with  other  health  standards 
which  incorporate  an  action  level  and  is 
considered  by  OSHA  to  be  appropriate 
for  monitoring  the  adequacy  of  the 
exposure  limit  specified. 

The  final  standard  requires  that  the 
medical  surveillance  program  provide 
each  affected  employee  with  an 
opportunity  for  a  comprehensive  annual 
medical  examination.  In  this  regard  the 
final  standard  does  not  change 
provisions  of  the  existing  standard 
requiring  medical  examinations  on  an 
annual  basis.  A  comprehensive  medical 
examination  as  defined  by  OSHA  would 
encompass  a  medical  history,  a 
complete  physical  examination  of  all 
systems  with  emphasis  on  the 
respiratory  system,  the  cardiovascular 
system  and  digestive  tract,  a  chest 
roentgenogram  (posterior-anterior  14  x 
17  inches),  pulmonary  function  tests  to 
include  forced  vital  capacity  (FVC)  and 
forced  expiratory  volume  at  1  second 
(FEVi),  and  any  additional  tests  deemed 
appropriate  by  the  examining  physician. 
One  major  change  in  the  final  standard 
reduces  the  frequency  of  x-rays  for 
younger  workers  who  have  been 
exposed  for  a  short  period  of  time. 

In  the  final  standard,  OSHA  believes 
it  appropriate  to  trigger  the  medical 
surveillance  requirements  at  the  action 
level  of  0.1  f/cc  as  an  eight-hour  TWA. 
This  level  is  consistent  with  current 
enforcement  policy  based  on  a  past 
judicial  ruling  that  upheld  OSHA's 
medical  surveillance  at  any  level,  but 
recommended  that  OSHA  establish 
administratively  a  level  that  would 
trigger  the  medical  surveillance 
requirement.  [GAF  Corp.  v.  OSHRC,  No. 
76-1028.  U.S.  Court  of  Appeals  for  the 
District  of  Colimibia  Circuit].  However, 
in  the  proposal,  OSHA  raised  the 
possibility  of  triggering  medical 
surveillance  at  0.2  f/cc. 

Many  commenters  supported  0.1  f/cc 
as  a  trigger  for  medical  surveillance 
(Exs.  86-4.  328.  90-166,  90-174,  90-180). 
While  others  favored  an  action  level  of 
0.2  f/cc  [Exs.  90-160,  90-175].  A  number 
of  the  concerns  expressed  about  the 
medical  surveillance  trigger  centered 
around  general  objections  to  a  0.1  f/cc 
action  level,  as  discussed  earlier. 

In  sum,  OSHA's  decision  to  trigger 
medical  surveillance  at  0.1  f/cc  is  based 


upon  past  administrative  interpretation, 
conunents  submitted  to  the  record,  and 
OSHA's  traditional  policy  of  using  the 
same  action  level  to  trigger  other 
specific  compliance  activities  (as 
discussed  elsewhere  in  the  preamble). 
Furthermore,  in  the  case  of  asbestos, 
significant  health  risks  are  likely  to  be 
present  at  an  airborne  concentration  of 
0.1  f/cc  and  consequentiy  supplemental 
protective  measures  are  clearly 
warranted. 

In  the  final  rule  for  asbestos,  OSHA 
has  revised  the  time  within  which  the 
employer  must  conduct  preplacement 
examinations  after  hiring  employees. 
The  final  standard  requires  that 
preplacement  medical  examinations  be 
given  prior  to  the  assignment  of  an 
individual  to  a  job  exposed  to 
concentrations  of  airborne  asbestos.  In 
the  general  questions  contained  in  the 
preamble  to  the  proposed  rule,  OSHA 
asked  for  clarification  of  the  time  issue, 
as  the  current  standard  permits  the 
employer  to  conduct  medical 
examinations  within  the  first  30  days  of 
the  hire  date. 

In  response  to  this  issue,  a  number  of 
commenters  strongly  favored  a 
preplacement  medical  examination, 
assessing  each  worker's  state  of  health 
prior  to  the  beginning  of  exposure  to 
asbestos  fibers  [Exs.  84-397. 90-140,  91- 
40, 128, 158E,  258,  328].  The  American 
Association  of  Occupational  Health 
Nurses,  commented: 

Baseline  data  regarding  the  health  status  of 
workers  is  essential  at  the  time  of 
employment  in  determining  whether  changes 
occur  over  the  period  of  employment. 
Delaying  the  gathering  of  this  essential 
baseline  information  could  be  detrimental  to 
both  employee  and  employer  because 
knowledge  of  a  pre-existing  condition  could 
influence  initial  job  placement.  AAOHN 
therefore  recommends  that  preplacement 
physical  examinations  l>e  administered  to 
employees  before  placing  them  into  positions 
with  a8t>e8tos  exposure  [Ex  128). 

A  few  commenters  supported  the 
current  OSHA  standard,  that  is, 
requiring  the  medical  examination  to  be 
given  within  30  days  of  job  assignment 
[Exs.  123A,  182].  On  the  other  hand,  a 
number  of  commenters  supported  the 
proposed  latitude  in  the  timing  of 
preplacement  examinations  [Exs.  90- 
166.  90-181). 

After  thorough  review  of  all  the  facts, 
and  evidence  in  the  record,  OSHA 
concurs  with  the  majority  of 
commenters  supporting  the  position  that 
the  preplacement  medical  examination 
be  given  prior  to  job  assignment.  The 
purpose  of  the  preplacement 
examination  is  (1)  to  make  an  initial 
assessment  of  the  health  of  each 
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employee.  (2)  to  determine  the 
suitability  of  the  prospective  employee 
for  the  job  under  consideration,  and  (3) 
to  establish  a  baseline  health  condition 
against  which  changes  in  an  employees 
health  may  be  compared.  OSHA 
believes  that  any  problems  associated 
with  this  revised  rule  will  be  minimal 
since  some  type  of  medical  surveillance 
program  is  commonplace  in  most 
industries  where  asbestos  is  handled, 
even  in  the  smallest  firms. 

OSHA  received  many  comments 
regarding  the  frequency  of  periodic 
medical  examinations.  A  number  of 
commenters  were  in  favor  of  the  annual 
examination  [Exs.  90-140. 90-158.  241-A. 
248-B,  296)  while  other  commenters 
were  in  favor  of  basing  the  frequency  of 
the  medical  examination  on  the  age  of 
the  worker  with  consideration  given  to 
the  years  that  have  elapsed  since  first 
expojore  to  asbestos  [Exs.  123-A.  158- 
D.  182,  328].  > . 

After  thorough  review  and  analysis  of 
the  comments  and  testimony  received  in 
connection  with  this  issue,  OSHA 
reaffirms  its  position  on  the 
appropriateness  of  the  annual  medical 
examination.  The  armual  medical 
examination  and  evaluation  is  an 
important  tool  in  protecting  the  worker 
exposed  to  asbestos  by,  (1)  establishing 
and  maintaining  rapport  between  the 
medical  staff  and  asbestos  exposed 
workers;  (2)  detecting  changes  in  a 
worker's  physical  condition;  (3) 
detecting  biological  effects  of  inhalation 
of  asbestos  as  early  as  possible:  (4] 
providing  a  way  to  re-evaluate  the 
workplace  conditions;  and  (5)  evaluating 
the  worker's  suitability  to  continue 
doing  the  same  job.  For  these  reasons 
OSHA  has  retained  the  provision  of  an 
annual  medical  examination  in  the  final 
standard. 

The  final  standard  provides  that  all 
examinations  and  procedures  be 
performed  by  or  under  the  supervision 
of  a  licensed  physician  and  be  provided 
without  cost  to  the  employee.  Clearly,  a 
licensed  physician  is  the  appropriate 
person  to  be  supervising  and  evaluating 
the  medical  examination.  However, 
certain  parts  of  the  required 
examination  do  not  necessarily  require 
the  physician's  expertise  and  may  be 
conducted  by  a  health  care  professional 
designated  by  the  physician  and  under 
the  supervision  of  the  physician. 
The  final  standard  requires  the 
employer  to  provide  the  physician  with 
the  following  information:  a  copy  of  this 
standard  and  its  appendices;  a 
description  of  the  affected  employees' 
duties  as  they  relate  to  the  employee's 
exposure  level;  the  employee's 
representative  exposure  level  or 
anticipated  exposure  level;  a  description 


of  any  personal  protective  and 
respiratory  equipment  use  or  to  be  used; 
and  information  from  the  employee's 
previous  medical  examinations  which  is 
not  readily  available  to  the  examining 
physician.  Making  this  information 
available  to  the  physician  will  aid  in  the 
evaluation  of  the  employee's  health  in 
relation  to  assigned  duties  and  fitness  to 
wear  personal  protective  equipment, 
when  required. 

The  employer  is  required  to  obtain  a 
written  signed  opinion  from  the 
examining  physician  containing  the 
results  of  the  medical  examinations:  the 
physician's  opinion  as  to  whether  the 
employee  has  any  detected  medical 
conditions  which  would  place  the 
employee  at  increased  risk  of  material 
impairment  from  exposure  to  asbestos; 
any  recommended  restrictions  upon  the 
employee's  exposure  to  asbestos  or 
upon  the  use  of  protective  clothing  or 
equipment  such  as  respirators;  and  a 
statement  that  the  employee  has  been 
informed  by  the  physician  of  the  results 
of  the  medical  examination  and  of  any 
medical  conditions  resulting  from 
asbestos  exposure  that  require  further 
explanation  or  treatment.  This  written 
opinion  must  not  reveal  specific  findings 
or  diagnoses  unrelated  to  occupational 
exposure  to  asbestos  and  a  copy  of  the 
opinion  must  be  provided  to  the  affected 
employee. 

"The  purpose  in  requiring  the 
examining  physician  to  supply  the 
employer  with  a  written  opinion  is  to 
provide  the  employer  with  a  medical 
basis  to  aid  in  the  determination  of 
initial  placement  of  employees  and  to 
assess  the  employee's  ability  to  use 
protective  clothing  and  equipment.  "The 
requirement  that  a  physician's  opinion 
be  in  written  form  will  ensure  that 
employers  have  had  the  benefit  of  this 
information.  The  requirement  that  an 
employee  be  provided  with  a  copy  of  the 
physician's  written  opinion  will  ensure 
that  the  employee  is  informed  of  the 
results  of  the  medical  examination.  The 
purpose  in  requiring  that  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposure  to  asbestos  not 
be  included  in  the  written  opinion  is  to 
encourage  employees  to  take  the 
medical  examination  by  removing  the 
concern  that  the  employer  will  obtain 
information  about  their  physical 
condition  that  has  no  relation  to  present 
occupational  exposures.  The 
requirement  that  the  physician  sign  the 
opinion  is  to  ensure  that  what  he  gives 
to  the  employer  has  been  seen  and  read 
by  the  physician. 

A  few  substantive  changes  in  the 
current  medical  surveillance 
requirements  were  made  as  the  result  of 
OSHA's  review  of  extensive  public 


conunent  and  testimony.  First,  the 
frequency  of  x-rays  for  younger 
employees  and  employees  who  have 
only  recenUy  been  exposed  has  been 
reduced.  Given  the  potential  radiation 
hazards  posed  by  x-rays  and  given  the 
long  latency  periods  for  most  asbestos- 
related  diseases,  the  requirement  for 
annual  x-rays  has  been  changed  to  one 
that  establishes  frequencies  based  on  a 
worker's  age,  duration  of  exposure  and 
latency  considerations. 

Many  commenters  expressed  the  view 
that  annual  x-rays  do  not  provide  useful 
information  in  young  persons  and  during 
the  first  few  years  of  potential  exposure. 
It  was  felf  that  annual  x-rays  in  early 
exposure  years  is  of  minimal  value, 
while  exposing  persons  unnecessarily  to 
potential  harmful  radiation.  Comments 
received  from  Monsanto  [Ex.  90-138], 
CAL/OSHA  [Ex.  182).  Atlantic  Richfield 
[Ex.  90-160],  3M  Co  [Ex  90-163], 
Chemical  Manufacturers  Association 
[Ex.  90-166],  U.S.  Navy  [Ex.  90-178]  and 
NIOSH  [Ex.  91-40]  all  suggested  that  the 
medical  surveillance  requirements  be 
changed  to  allow  for  less  frequent  x- 
rays. 

Consequently,  the  final  standard 
requires  that  x-rays  be  offered  at  5  year 
intervals  during  the  10  years  following 
any  employee's  first  exposure  to 
asbestos.  After  10  years  ft^m  the 
employee's  first  exposure,  the  age 
category  of  an  employee  will  determine 
the  frequency  of  x-ray  testing:  up  until 
age  35.  x-rays  will  be  required  at  5  year 
intervals;  between  the  ages  of  35-45 
medical  exams  will  be  required  every  2 
years;  and  above  age  45,  x-ray  will  be 
required  on  an  annual  basis.  Such  a 
program  is  currently  in  place  in  a 
number  of  asbestos  surveillance 
programs  (for  example,  see  Lewinsohn, 
Ex.  258A). 

A  number  of  commenters  stated  that 
x-ray  films  should  be  interpreted  and 
classified  by  qualified  and/or  certified 
individuals  using  standardized 
radiological  procedures  [Exs.  86-4, 131. 
158-D).  For  example,  the  AFL-CIO 
stated: 

X-rays  are  one  of  the  most  important 
diagnostic  tools  for  a8l)e8lo8-relaled  lung 
diseases.  The  prevalence  and  seriousness  of 
these  diseases  warrants  the  establishment  of 
standardized  procedure  for  the  evaluation  of 
x-rays  by  certified,  qualified  individuals  (Ex. 
131.  p.  19). 

OSHA  shares  the  view  of  the  above 
referred  commenters.  and  in  the  final 
standard  requires  that.  (1)  chest  x-rays 
be  interpreted  and  classified  in 
accordance  with  a  professionally 
accepted  classification  system  by  either 
a  B-reader,  a  board  eligible/certified 
radiologist,  or  an  experienced  physician 
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with  known  expertise  in 
pneumoconioses;  and  (2)  all  interpreters 
whenever  interpreting  chest  x-rays, 
have  immediately  available  for 
reference  the  latest  version  of  the  ILO- 
U/C  International  Classification  of 
Radiographs  for  Pneumoconioses. 

The  final  asbestos  standard  also 
provides  for  the  administration  of  a 
standardized  respiratory  disease 
questionnaire  upon  institution  of  the 
medical  surveillance  program.  There 
were  many  commenters  who  were  in 
favor  of  administering  such  a 
questionnaire  [Exs.  90-138.  90-166. 123A, 
128,  258A],  and  no  commenters  were 
opposed.  In  addition,  OSHA  notes  the 
success  it  has  had  with  the 
questionnaire  in  the  cotton  dust 
standard. 

The  questionnaire  will  elicit 
information  from  the  employee  about  his 
of  her  work  environment  and  job 
responsibilities;  symptoms  of  possible 
respiratory  illness  such  as  coughing, 
chest  tightness,  and  breathlessness; 
tobacco  smoking  habits;  and 
occupational  history,  and  will  be  used  in 
conjunction  with  the  results  of  the 
pulmonary  function  testing  to  detect  the 
early  stages  of  asbestos-induced 
respiratory  disease.  In  addition, 
information  from  these  questionnaires 
can  be  used  to  increase  medical 
knowledge  about  specific  work 
exposures,  doses,  and  durations  and 
their  relations  to  the  later  development 
of  asbestos-related  diseases  and  can 
also  be  used  by  OSHA  to  revise  the 
permissible  exposure  limits  for  asbestos 
if  this  is  determined  to  be  necessary. 
This  questionnaire  is  contained  in 
Appendix  D  to  the  standard. 

The  issue  of  whether  to  include 
mandatory  or  recommendatory  medical 
tests  in  the  revised  standard  was 
controversial.  Some  commenters  argued 
that  certain  tests  should  be  required 
[Exs.  277.  330.  Tr.  6/26.  Tr.  7/3].  while 
others  maintained  that  the  tests  should 
be  chosen  by  the  examining  physician 
rather  than  by  OSHA  [Ex.  312A.  Tr.  6/ 
21.  Tr.  7/10.  Tr.  7/12]. 

A  number  of  comments  were  received 
regarding  the  appropriateness  of  sputum 
cytology  tests  for  the  early  detection  of 
lung  cancer  and  occult  blood  screening 
for  colo-rectal  cancer.  For  example, 
comments  received  from  Dr.  ^enneth  B. 
Miller  of  the  Oil,  Chemical  &  Atomic 
Workers  International  Union  [Ex.  292] 
and  Dr.  Greenberg  of  the  Baylor  College 
of  Medicine  (Ex.  90-239],  were  in  favor 
of  requiring  sputum  cytology  as  well  as 
occult  blood  screening.  The  BCTD  stated 
that  OSHA  should  require  "...  a  rectal 
exam  and  stool  guaic  test  for  occult 
blood  [for  asbestos-exposed  workers] 
after  the  age  of  40"  [Exs.  277.  330].  and 


the  International  Brotherhood  of 
Boilermakers  advocated  annual  tests  for 
digestive  tract  cancer  for  employees 
over  the  age  of  40  or  with  20.000  hours  oi 
more  of  employment  [Tr.  7/3]. 

However,  many  respondents 
supported  permitting  greater  discretion 
on  the  part  of  the  physician  in 
determining  what  tests  to  conduct.  For 
example.  NIOSH  recommended  that 
"(the  use  of]  routine  periodic  stool, 
sputum  cytology  and  lavage  tests  .  .  , 
should  be  left  to  the  discretion  of  the 
examining  physician"  [Tr.  6/21],  and  Dr. 
Hilton  Lewinsohn,  Assistant  Corporate 
Medical  Director  of  Union  Carbide, 
stated  that,  as  a  physician,  he  doesn't 
want  to  be  ".  ,  .  confined  to  doing 
certain  things  in  a  medical  examination 
or  a  physical  examination"  [Tr.  7/12].  In 
addition.  Monsanto  [Ex.  90-138].  the 
Chemical  Manufacturers  Association 
[Ex.  90-166).  and  die  Asbestos 
Information  Association  [Ex.  328]  were 
opposed  to  making  such  tests 
mandatory. 

Based  on  a  review  of  the  total  record. 
OSHA  believes  it  inappropriate  to 
include  mandatory  sputum  cytology  and 
occult  blood  screening  in  the  medical 
surveillance  protocol,  recognizing  the 
limitations  of  the  diagnostic  value  of 
these  screening  procedures  in  massive 
screening  programs  [Ex.  117A].  For 
example,  with  regard  to  occult  blood 
screening,  the  sensitivity  and  specificity 
of  testing  are  both  relatively  low.  As  a 
result,  many  tumors  are  overlooked 
and/or  healthy  people  are  required  to 
needlessly  undergo  colo-rectal 
investigations.  Moreover,  controlled 
data  are  not  yet  available  to  answer  the 
central  question  of  whether  screening 
for  colo-rectal  cancer  by  stool  occult 
blood  testing  reduces  mortality  from  the 
disease. 

Information  currenUy  available  to 
OSHA  does  not  justify  the  mandatory 
requirement  of  sputum  cytology  on  a 
national  level.  As  Dr,  Lewinsohn 
pointed  out.  "A  large  scale  multi- 
institutional  program  designed  to 
evaluate  periodic  screening  for  early 
stage  bronchogenic  carcinoma  among 
asymptomatic  asbestos  workers  is 
currently  in  progress.  Interim  results  do 
not  indicate  that  sputum  cytology  is  of 
overall  benefit  for  screening  individuals 
.  .  ."  [Ex.  258A.  p.  17].  No  significant 
reduction  in  mortality  was  observed  and 
any  increase  in  survival  is  attributed  to 
increased  lead  time  and/or  length  bias. 
Since  the  non-squamous  cell  carcinomas 
(i.e..  adenocarcinoma,  large  cell,  small 
cell,  oat  cell)  do  not  desquamate  until 
the  airspace  (bronchus  or  bronchiole)  is 
invaded,  these  neoplasms  are  better 
detected  by  x-ray.  Thus,  the  value  of 
sputum  cytology  alone  as  a  routine 


screening  method  is  questionable. 
Therefore.  OSHA  concludes  that 
workers  should  be  considered  on  a  case 
by  case  basis  and  mandatory  sputum 
cytology  is  not  called  for  at  this  time. 
OSHA  urges  that  where  cytology  is 
deemed  appropriate  for  diagnostic 
purposes,  that  the  sputum  should  be 
examined  by  a  reference  laboratory  that 
has  considerable  experience  in  lung 
cytopathology. 

A  number  of  commenters  were 
opposed  to  the  proposal  that  additional 
tests  or  procedures  be  required  for  eariy 
diagnosis  of  any  disease  [Exs.  90-138, 
90-166,  90-178].  However,  one 
commenter  was  in  favor  of  a  simple 
urine  exam  to  detect  many  of  the  kidney 
cancers  [Ex.  173A]. 

In  the  final  rule,  OSHA  has  struck  a 
balance  between  mandatory  and 
nonmandatory  medical  surveillance 
requirements:  The  medical  and  work 
history  and  physical  examination 
requirements  are  mandatory,  while 
OSHA  believes  the  examining  physician 
is  best  qualified  to  judge  what 
additional  screening  tests  should  be 
used  and  thus,  the  examining  physician 
is  given  discretion  in  selecting 
appropriate  tests  for  screening  on  an 
individual  basis.  These  may  include 
sputimi  cytology,  colo-rectal  screening 
or  other  procedures  if  deemed 
appropriate. 

13.  Paragraph  (m).  Recordkeeping. 

Section  8(c)(3)  of  the  Act  provides  for 
the  promulgation  of  regulations 
requiring  employers  to  maintain 
accurate  records  of  employee  exposures 
to  potentially  toxic  or  harmful  physical 
agents  which  are  required  to  be 
monitored  or  measured. 

The  final  rule  provides  that  records  be 
kept  to  identify  the  employee  monitored 
and  to  reflect  the  employee's  exposure 
accurately.  Specifically,  records  must 
include  the  following  information:  (a) 
The  names  and  social  security  numbers 
of  the  employees  monitored;  (b)  the 
number,  duration,  and  results  of  each  of 
the  samples  taken,  including  a 
description  of  the  representative 
sampling  procedure  and  equipment  used 
to  determine  employee  exposure  where 
apphcable;  (c)  a  description  of  the 
operation  involving  exposure  to 
asbestos  which  is  being  monitored  and 
the  date  on  which  monitoring  is 
performed;  (d)  the  type  of  respiratory 
protective  devices,  if  any.  worn  by  the 
employee;  and  (e)  a  description  of  the 
sampling  and  analytical  methods  used, 
and  evidence  of  their  accuracy.  OSHA 
does  not  require  that  all  this  has  to  t>e 
put  into  each  person's  file.  The  employer 
is  free  to  keep  records  the  most  effective 
way.  This  could  be  common  storage  of 


22704 


Federal  Register  /  Vol.  51.  No.  119  /  Friday.  June  20.  1986  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51.  No.  119  /  Friday.  June  20,  1986  /  Rules  and  Regulations  22705 


IM  I 


some  of  these  items  and,  perhaps, 
computer  storage  of  other  items. 

The  final  standard  also  requires  that 
the  employer  keep  an  accurate  medical 
record  for  each  employee  subject  to 
medical  surveillance.  Section  8(c)  of  the 
Act  authorizes  the  promulgation  of 
regulations  requiring  any  employer  to 
keep  such  records  regarding  the 
employer's  activities  relating  to  the  Act 
as  are  necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  illnesses. 
OSHA  believes  that  medical  records, 
like  exposure  monitoring  records,  are 
necessary  and  appropriate  both  to  the 
enforcement  of  the  standard  and  the 
development  of  information  regarding 
the  causes  and  prevention  of  illness.  In 
addition,  medical  records  are  necessary 
for  the  proper  evaluation  of  the 
employee's  health. 

The  final  standard  requires  that  all 
records  required  to  be  kept  shall  be 
made  available  upon  request  to  the 
Assistant  Secretary  and  the  Director  for 
examination  and  copying.  Access  to 
these  records  is  necessary  for  the 
agencies  to  monitor  compliance  with  the 
standard.  These  records  may  also 
contain  essential  information  which  is 
necessary  for  the  agencies  to  carry  out 
their  statutory  responsibilities. 

The  final  rule  provides  for  employees, 
former  employees,  and  their  designated 
representatives  to  have  access  to 
mandated  records  upon  request.  Section 
8(cK3)  of  the  Act  explicitly  provides  that 
"employees  or  their  representatives 
shall  be  provided  with  an  opportunity  to 
observe  monitoring  and  exposures  to 
toxic  substances";  and  several  other 
provisions  of  the  Act  contemplate  that 
employees  and  their  representatives  are 
entitled  to  have  an  active  role  in  the 
enforcement  of  the  Act.  Employees  and 
their  representatives  need  to  know 
relevant  information  concerning 
employee  exposures  to  toxic  substances 
and  their  health  consequences  if  they 
are  to  benefit  fully  from  these 
requirements. 

In  addition,  the  final  rule  specifies 
that  access  to  exposure  and  medical 
records  by  employees,  designated 
representatives,  and  OSHA  shall  be 
provided  in  accordance  with  29  CFR 
1910.20.  Section  1910.20  is  OSHAs 
generic  rule  for  access  to  employee 
exposure  and  medical  records  [45  FR 
35212).  By  its  terms,  it  applies  to  records 
required  by  specific  standards,  such  as 
this  asbestos  standard,  as  well  as 
records  which  are  voluntarily  created  by 
employers.  In  general,  it  provides  for 
unrestricted  employee  and  designated 
representative  access  to  exposure 
records.  Access  to  medical  records  is 


also  provided  for  employees  and,  if  the 
employee  has  given  specific  written 
consent,  for  the  employee's  designated 
representatives.  OSHA  retains 
unrestricted  access  to  both  kinds  of 
records,  but  its  access  to  personally 
identifiable  records  is  subject  to  rules  of 
Agency  practice  and  procedure 
concerning  OSHA  access  to  employee 
medical  records,  which  have  been 
published  at  29  CFR  191 310.  An 
extensive  discussion  of  the  provisions 
and  the  rationale  for  §  1910.20  may  be 
found  at  45  FR  35212;  the  discussion  of 
§  1913.10  may  be  found  at  45  FR  35384.  It 
is  noted  that  revisions  to  the  access  to 
records  standard  are  being  developed  in 
an  ongoing  rulemaking  proceeding.  The 
asbestos  standard  may  be  affected  by 
any  changes  which  result  from  that 
rulemaking  effort. 

It  is  necessary  to  keep  records  for 
extended  periods  because  of  the  long 
latency  periods  commonly  observed  for 
the  induction  of  cancer  caused  by 
exposure  to  carcinogens.  Cancer  often 
cannot  be  detected  until  20  or  more 
years  after  onset  of  exposure.  The 
extended  record  retention  period  is 
therefore  needed  for  two  purposes.  First, 
diagnosis  of  disease  in  employees  is 
assisted  by  having  present  and  past 
exposure  data  as  well  as  the  results  of 
the  medical  exams.  In  addition, 
retaining  records  for  extended  periods 
also  makes  it  possible  at  some  future 
date  to  review  effectiveness  and  the 
adequacy  of  the  standard. 

The  time  period  required  for  retention 
of  exposure  records  is  thirty  years  and 
for  medical  records,  duration  of 
employment  plus  thirty  years.  These 
retention  periods  are  consistent  with 
those  in  the  OSHA  records  access 
standard. 

The  final  standard  requires  employers 
to  notify  the  Director  hi  writing  at  least  3 
months  prior  to  the  disposal  of  the 
records.  Section  1910.20(h)  also  contains 
requirements  regarding  the  transfer  of 
records.  The  employer  is  required  to 
comply  with  that  provision  and  any 
other  applicable  requirements  set  forth 
in  that  standard. 

14.  Paragraph  (n).  Observation  of 
monitoring. 

Section  8(c)(3)  of  the  Act  requires  that 
employers  provide  employees  or  their 
representatives  with  the  opportunity  to 
observe  monitoring  of  employee 
exposures  to  toxic  materials  or  harmful 
physical  agents.  In  accordance  with  this 
section  and  consistent  with  the  existing 
asbestos  standard,  the  final  standard 
contains  provisions  for  such  observation 
of  monitoring  of  asbestos  exposures.  To 
insure  that  this  right  is  meaningful, 
observers  are  entiUed  to  an  explanation 
of  the  measurement  procedure,  to 


observe  all  steps  related  to  the 
measurement  procedure,  and  to  record 
the  results  obtained.  The  observer, 
whether  an  employee  or  designated 
representative,  must  be  provided  with, 
and  is  required  to  use,  any  personal 
protective  devices  required  to  be  worn 
by  employees  working  in  the  area  that  is 
being  monitored,  and  must  comply  with 
all  other  applicable  safety  and  health 
procedures. 
15.  Paragraph  (o).  Dates. 


Effective  Date 

The  effective  date  is  July  21, 1986.  The 
30  day  period  between  issuance  of  the 
standard  and  its  effective  date  is 
intended  to  provide  sufficient  time  for 
employers  and  employees  to  become 
informed  of  the  existence  of  the 
standard  and  its  requirements. 

OSHA  believes  that  30  days  is 
sufficient  time  because  this  regulatory 
action  for  asbestos  is  related  to  the  past 
asbestos  standard,  and  contains  many 
of  the  same  or  similar  provisions.  In 
addition,  OSHA  has  provided  separate 
startup  dates  by  which  the  various 
provisions  must  be  completely 
implemented,  as  described  below. 

The  amended  provisions  of 
§  1910.1001  take  effect  on  July  21, 1986. 
On  this  date,  employers  are  to 
commence  complying  with  the 
provisions  as  amended.  Until  that  dale, 
employers  are  to  comply  with  the 
unamended  provisions  of  §  1910.1001  as 
currently  published  in  Code  of  Federal 
Regulations  (1985  edition).  If  the 
amended  provisions  are  not  in  effect 
because  of  stays  or  judicial  action,  then 
the  unamended  provisions  will  remain 
in  effect.  It  is  the  intention  that  there 
remain  no  gaps  in  coverage  and  that  the 
existing  provisions  not  terminate  unless 
the  new  provisions  are  in  effect. 

Startup  Dates 

Since  there  was  very  little  record 
evidence  on  this  issue.  OSHA  is  using 
its  experience  in  making  a 
determination  on  the  startup  dates  for 
this  standard.  The  startup  dates  provide 
the  time  required  to  set  up  initial 
monitoring,  employee  training  programs 
and  medical  surveillance,  to  order  and 
receive  protective  equipment  and 
respirators,  to  construct  changerooms. 
showers,  lavatories,  and  lunchrooms, 
and  to  plan,  order,  receive  and  install 
engineering  controls.  It  gives  additional 
time  to  arrange  for  the  implementation 
of  this  standard  and  to  order  necessary 
equipment.  If  there  is  no  specific  startup 
date  set  forth  in  the  standard,  then  the 
startup  date  is  the  effective  date  of  the 
standard.  The  immediate  installation  of 
changerooms,  showers,  lavatories,  and 


lunchrooms  is  not  required  if  installation 
of  engineering  controls  would  only  make 
their  use  necessary  for  a  few  months.  If 
the  time  period  for  meeting  any  of  these 
startup  dates  cannot  be  met  because  of 
technical  difficulties,  any  employer  is 
entitled  to  petition  for  a  temporary 
variance  under  section  6(b)(6)(A)  of  the 
Act. 

These  delayed  startup  dates,  however, 
are  only  for  the  new  provisions 
contained  in  the  new  standard  or  for  the 
increased  requirements  which  result 
from  the  reduction  of  the  PEL  from  2  f/cc 
to  0.2  f/cc.  The  provisions  of  the  old 
standard  must  be  maintained  on  a 
continuous  basis,  without  any  gap,  until 
compliance  with  the  new  standard  is 
achieved.  For  example,  employers  are 
given  two  years  to  complete  engineering 
and  work  practice  controls  to  meet  the 
new  0.2  f/cc  level.  Their  obligation  to 
use  these  types  of  controls  to  meet  the 
old  2  f/cc  level,  which  has  been  in  effect 
for  many  years,  continues  without 
interruption. 

16.  Paragraph  (p).  Appendices. 

Eight  appendices  have  been  included 
in  this  final  standard.  Appendices  A.  C, 
D.  and  E  are  incorporated  as  a  part  of 
this  standard  and  impose  additional 
mandatory  obligations  on  covered 
employers.  Appendices  B,  F.  G,  and  H 
are  nonmandatory  and  are  included 
primarily  to  provide  information  and 
guidance.  None  of  the  statements  in 
Appendices  B.  F.  G.  and  H  should  be 
construed  as  establishing  a  mandatory 
requirement  not  otherwise  imposed  by 
the  standard  or  as  detracting  from  an 
obligation  which  the  standard  does 
impose. 

Appendix  A  (mandatory)  specifies  the 
OSHA  reference  method  for  analyzing 
air  samples  for  asbestos.  Appendix  B 
(nonmandatory)  is  a  detailed  procedure 
for  asbestos  sampling  and  analysis  and 
is  based  on  NIOSH  Method  7400. 
Appendix  C  (mandatory)  specifies 
qualitative  and  quantitative  fit  testing 
procedures.  Appendix  D  (mandatory) 
specifies  the  medical  questionnaire  that 
must  be  administered  to  all  employees 
who  are  expected  to  be  exposed  to 
asbestos  above  the  action  level. 
Appendix  E  (mandatory)  specifies  the 
requirements  for  the  interpretation  and 
classification  of  chest  roentgenograms. 
Appendix  F  (nonmandatory)  provides 
guidelines  for  work  practices  and 
engineering  controls  for  automotive 
brake  repair  operations.  Appendix  G 
provides  general  technical  information 
on  asbestos  and  Appendix  H  provides 
medical  surveillance  guidelines  which 
may  be  supplied  to  the  physician. 


XI.  Summary  and  Explanation  for  a 
Revised  Standard  for  the  Construction 
Industry 

This  section  discusses  the  individual 
provisions  of  the  revised  standard  for 
occupational  exposure  to  asbestos  in  the 
construction  industry.  The  record 
evidence  and  OSHA's  reasons  for 
adopting  each  requirement  in  the 
standard  are  presented  in  detail.  Section 
X  of  the  preamble  should  also  be 
referred  to  for  explanation  of  the 
provisons  of  the  standard. 

The  revised  standard  contains  a 
permissible  exposure  limit  (PEL)  of  0.2 
fiber  asbestos  per  cubic  centimeter  of 
air  (0.2  f/cc)  measured  as  an  8-hour 
time-weighted  average  (TWA). 
Engineering  controls,  work  practices, 
and  respiratory  protection  are  required 
where  necessary  to  reach  the  PEL  The 
standard  becomes  effective  30  days 
from  publication  in  the  Federal  Register, 
and  all  provisions  of  the  standard  are  in 
effect  180  days  from  the  effective  date. 
Because  OSHA's  existing  asbestos 
standard  will  continue  in  effect  until  the 
revised  standard  published  today 
becomes  effective,  employers  are 
required  to  continue  to  comply  with  the 
existing  standard  until  that  time.  For 
example,  employers  are  required  to 
maintain  employee  exposures  to  levels 
at  or  below  2  fibers/cc,  the  existing 
permissible  exposure  limit,  until  the  new 
PEL  of  0.2  f/cc  becomes  effective  180 
days  from  the  effective  date. 

In  general,  this  revised  standard  is 
consistent  both  with  OSHA's  former 
asbestos  standard,  adopted  in  1972,  and 
with  recent  OSHA  health  standards, 
such  as  the  arsenic  standard  (43  FR 
19584)  and  the  ethylene  oxide  standard 
(49  FR  25734).  OSHA  believes  that  a 
similar  style  and  format  should  be 
followed  from  standard  to  standard  to 
facilitate  uniformity  of  interpretation  for 
similar  provisions.  This  is  in  accordance 
with  Section  6(b)(5)  of  the  Act,  which 
states  that  health  standards  ".  .  .  shall 
also  be  based  on  experience  gained 
under  this  and  other  health  and  safety 
laws." 

Paragraph  (a} — Scope  and  Application 

The  final  standard  applies  to  all 
construction  work  as  defined  in  29  CFR 
1910.12(b),  which  states: 

The  standards  prescribed  in  Part  1926  of 
this  chapter  arc  adopted  as  occupational 
safety  and  health  standards  under  section  6 
of  the  Act  and  shall  apply,  according  to  the 
provisions  thereof,  to  every  employment  and 
place  of  employment  of  every  employee 
engaged  in  construction  work. 

Section  1910.12  defines  construction 
work  as  "work  for  construction, 
alteration,  and/or  repair,  including 


painting  and  decorating."  Paragraph  (a) 
of  the  revised  standard  identifies  many 
construction  activities  likely  to  involve 
exposure  to  asbestos,  including: 
Demolition  or  salvage  of  structures 
where  asbestos  is  present;  removal  or 
encapsulation  of  asbestos-containing 
products;  construction,  alteration,  repair, 
maintenance,  or  renovation  of 
structures,  substrates,  or  portions 
thereof  that  contain  asbestos; 
installation  of  asbestos-containing 
products;  asbestos  spill /emergency 
cleanup  operations;  and  the 
transportation,  disposal,  storage,  or 
containment  of  asbestos  or  asbestos- 
containing  products  on  the  site  or 
location  where  construction  work  is 
being  performed. 

The  adoption  of  a  separate  standard 
for  occupational  exposure  to  asbestos  in 
the  construction  industry  was 
recommended  almost  unanimously  by 
participants  in  this  rulemaking.  For 
example,  the  Building  and  Construction 
Trades  Department  (BCTD)  of  the  AFL- 
CIO  presented  a  number  of  reasons  for  a 
separate  standard  governing  asbestos 
exposure  in  the  construction  industry: 

...  the  variable  nature  of  construction 
work  activities,  the  lack  of  a  regular 
workplace  for  many  construction  employees, 
the  relatively  short  tenure  or  employment  on 
most  projects  or  for  most  employers,  the 
generally  high  rate  of  employee  turnover,  the 
sequential  arrangement  of  scheduled  job 
activities  on  construction  projects,  the 
outdoor  nature  of  much  construction  work, 
the  existence  of  varied  weather  conditions 
including  wind,  rain,  cold,  heat,  and 
environmental  contaminants,  frequently 
small  workforces  .  .  .  the  relationships 
between  and  among  construction  contractors 
and  [between]  contractors  and  owners,  and 
the  frequent  change  in  physical  arrangements 
during  construction  work  due  to  the 
installation  or  removal  of  permanent  systems 
which  can  cause  interruption  to  exposure 
controls.  (Ex.  330) 

The  appropriateness  of  promulgating 
a  separate  standard  for  the  substantially 
different  exposure  and  work  conditions 
in  construction  and  general  industry 
was  supported  by  a  wide  spectrum  of 
rulemaking  participants:  BCTD.  OSHA's 
Advisory  Committee  for  Construction 
Safety  and  Health  (CACOSH)  die 
Asbestos  Information  Association  of 
North  America  (AIA/NA),  and  the 
Associated  General  Contractors  of 
America  (AGC).  The  standard  issued 
today  responds  to  the  need  for  a 
separate  asbestos  standard  for 
construction  identified  by  these 
commenters  and  reflects  the  record 
evidence  supporting  the  Agency's 
decision  to  issue  a  standard  that  wnll  be 
codified  in  Part  1928  of  29  CFR. 
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Although  commenten ' 
unanimous  in  recommending  that  OSHA 
adopt  a  separate  standard  for 
construction,  many  participants 
emphasised  that  there  were  significant 
differences  in  expowares,  degree  of 
hazard,  work  conditions,  and  applicable 
controls  associated  with  various  types 
of  asbestos  construction  work  (Exs.  84- 
307.  84-457.  328.  330.  Trs.  8/2a  7/12,).  As 
described  above  in  Section  IX. 
Standards  Recommended  to  OSHA  by 
Interested  Parties,  several  participants 
suggested  various  methods  of  dealing 
with  these  differences.  For  example,  the 
Asbestos  Information  Association  of 
North  America  (AlA/NA)  recommended 
the  adoption  of  a  certification  program 
involving  the  classification  of  asbestos- 
containing  materials  according  to  their 
potential  for  releasing  airborne  asbestos 
fibers  [Ex.  84-307).  A  similar  scheme  for 
categorizing  products  was  suggested  by 
the  BCTD  (Ex.  84-424).  The  AGC 
stressed  the  variabili^  in  asbestos 
construction  tasks  in  a  pre-hearing 
submittal  that  stated: 

.  .  .  the  vast  majority  of  exposures  are  both 
short  term  aad  at  low  levels.  Most  exposures 
are  incidental  to  other  woric .  .  .  (and 
involve)  asbestos  products  not  readily 
friable.  The  risk  of  heavy  exposure  will 
continue  to  attend  abatement,  demolition, 
and  similar  kinds  of  construction 
activity.  .  .  .  OSHA  should  .  .  .  [develop  a 
standard  that  requires]  a  graduated  response 
to  the  ririt  of  exposure,  one  which  varies  with 
the  risk.  (Ex.  84-457) 

OSHA  finds  the  record  eAridence 
compelling  both  as  regards  the 
promulgation  of  a  separate  standard  for 
construction  and  as  regards  the 
development  of  a  standard  tailored  to 
the  varying  levels  of  risk  associated 
with  different  construction  activities. 
Accordingly,  the  final  standard  applies 
to  all  occupational  exposures  to 
asbestos  in  the  construction  industry, 
but  is  tiered  to  apply  increasingly 
stringent  requirements  to  those  work 
operations  associated  with  the  highest 
exposures.  As  the  record  demonstrates, 
employees  ei^aged  in  asbestos  removal, 
demolition,  and  renovation  operations 
generally  have  the  highest  asbestos 
exposures  of  all  construction  workers. 
The  standard  therefore  includes  specific 
paragraphs  addressed  to  these 
operations:  fw  example,  employers 
conducting  such  abatement  activities 
are  required  to  establish  temporary 
enclosures  mainttiined  tmder  negative 
pressure  and  to  ensure  that  their 
workers,  where  feasible,  use  the  special 
hygiene  facilities  and  decontamination 
procedures  prescribed  in  paragraph 
(j)(2).  OSHA  believes  that  this  tiering 
approach  will  simultaneously  ensure 
maximum  employee  protection  while 


scaling  the  burden  of  compliance  with 
the  standard  to  the  degree  of  hazard 
associated  with  particular  operations. 

Depending  on  the  natiu^  and  extent  of 
exposure,  certain  provisions  of  the  final 
nde  may  not  be  applicable  in  certain 
situations  or  may  have  limited 
applicability.  The  applicability  of  many 
provisions  of  the  standard  is  based  on 
the  results  of  initial  employee 
monitoring  conducted  by  the  employer 
or  on  the  availability  of  other  objecUve 
data  concerning  employee  exposures  or 
product  characteristics.  For  example, 
paragraphs  [k)[3)[i)  and  (mKl)(i)  are 
triggered  by  employee  exposures  above 
the  action  level,  while  other  provisions, 
such  as  those  in  paragraphs  [e)[l).  (i)(l). 
and  (k)(l)[i)  are  triggered  by  exposures 
above  the  PEL 

In  addition,  the  revised  standard  for 
construction  recognizes  that  countless 
maintenance  operations  involving  the 
handling  of  asbestos-containing 
materials  are  conducted  in  the  United 
States  daily,  and  that  these  operations, 
which  are  small  in  scale  and  of  short 
duration,  are  vastly  dissimilar  in  degree 
of  hazard  to  many  other  asbestos- 
related  construction  operations  such  as 
asbestos  abatement  projects. 
Exemptions  from  many  of  the  final  rule's 
provisions  [e.g..  paragraphs  [e)[6).  (i)[4). 
and  [j)(l)(i)  have  accordingly  been 
provided  in  the  revised  standard  for 
"small  scale,  short-duration  operations." 
Although  OSHA  finds  it  impossible  to 
specify  with  precision  the  exact  size  of  a 
"small-scale"  maintenance  job  or  to 
pinpoint  the  time  involved  in  a  short- 
duration"  task,  the  Agency  believes  that 
providing  employers  with  examples  of 
the  type  of  operations  that  OSHA 
considers  to  be  included  in  this  class  of 
operations  will  provide  employers  with 
the  guidance  needed  to  use  the  final 
nile's  exemptions  for  such  operations 
appropriately.  Paragraph  [e)(6) 
enumerates  several  of  these  operations, 
including;  Pipe  repair  valve 
replacement;  installation  of  telephone 
circuits,  electrical  conduits,  and  drywall; 
and  other  general  building  maintenance 
and  renovation  tasks.  For  some  of  these 
operations,  the  quantities  of  asbestos- 
containing  material  that  will  need  to  be 
handled  will  be  small  enough  so  as  not 
to  result  in  employee  exposures  above 
the  action  level  or  PEL;  in  these  cases, 
the  employer  will  not  need  to  comply 
with  the  provisions  diat  are  triggered  by 
these  exposure  levels.  For  many  other 
maintenance  operations,  employers  can 
choose  to  use  exposure-control 
measures,  such  as  glove  bags,  that 
effectively  isolate  the  employee  from  the 
asbestos-containing  materials  being 
removed.  Employers  who  use  glove  bags 
and  other  similar  techniques  will  avail 


themselves  of  the  requirements  of 
provisions  that  are  triggered  by  the 
action  level  or  PEL  since  such  worker 
isolation  techniques  effectively  reduce 
airborne  concentrations  of  asbestos  to 
below  the  revised  level  of  0.1  f/cc. 

The  operations  listed  in  paragraph 
(a)(1)  of  the  scope  and  application 
paragraph  account  for  most  of  the 
constiTiction  jobs  likely  to  involve  the 
installation,  handling,  removal,  and 
disposal  of  asbestos-containing 
material;  however.  OSHA  is  aware  that 
no  such  list  can  be  all-inclusive. 

Paragraph  (a)(1)  makes  clear  that  the 
revised  standard  applies  to  demolition 
or  salvage  operations  where  asbestos  is 
present.  Paragraph  (a)(2)  includes  in  the 
scope  operations  involving  the  removal 
or  encapsulation  of  asbestos-containing 
products.  Such  asbestos  abatement 
projects  are  typically  associated  with 
the  highest  asbestos  exposures 
occurring  in  construction,  and  reflect  an 
increasing  national  awareness  of  the   • 
hazards  of  exposure  to  asbestos.  The 
volume  of  asbestos  abatement  work  is 
increasing  at  a  rapid  rate,  as  more  and 
more  Federal  agencies,  local 
governments,  and  private-sector 
employers  and  building  owners  become 
aware  of  the  hazards  posed  by  the 
existence  of  asbestos-containing 
insulation  materials  and  coatings  in 
their  facilities.  The  revised  standard 
addresses  the  high  hazard  potential  of 
work  in  the  asbestos  abatement  portion 
of  the  consti^ction  industry  by  applying 
separate  and  stringent  requirements  to 
these  operations.  For  example, 
employers  engaged  in  such  work  are 
required  to  establish  negative-pressure 
barriers  enclosing  the  area  where  such 
work  is  taking  place  (paragraph  (e)(6)) 
and  to  appoint  a  competent  person  to 
oversee  the  operation  of  this  enclosure. 
These  employers  are  also  required  to 
provide  disposable  work-suits  for  all 
employees  working  within  the 
abatement  enclosure  [paragraph  [i)[4)) 
and  to  ensure  that  these  employers 
observe  strict  decontamination 
procedures  before  they  leave  the  work- 
site. 

The  construction  operations  listed  in 
paragraph  (a)(3)  include  construction, 
alteration,  repair,  maintenance,  or 
renovation  of  structtu^s.  substrates,  or 
portions  thereof  that  contain  asbestos. 
These  activities  would  involve  minor 
operations,  such  as  replacement  of  a 
gasket  made  of  asbestos-containing 
material,  repair  of  a  section  of  drywall, 
or  sanding  down  of  old  asbestos- 
containing  floor  tiles. 

The  installation  of  new  asbestos- 
containing  products,  such  as  floor  tiles 
and  asbestos  sheet  and  pipe,  is  called 


out  in  paragraph  [a)[4]  of  the  scope  and 
application  section.  Although  the  record 
indicated  that  the  exposures  associated 
with  the  installation  of  new  asbestos- 
containing  products  are  typically  much 
lower  than  those  occurring  in  asbestos 
abatement  work  [Tr.  6/21,  p.  5),  there  is 
evidence  in  the  record  showing  that 
these  operations  can  sometimes  cause 
high  employee  exposures,  particularly  if 
specific  work  practices  and  engineering 
controls  are  not  used. 

Paragraph  (a)(5)  of  the  revised 
standard  specifically  includes  asbestos 
spill  and  emergency  situations  within 
the  scope  of  the  standard,  because  these 
events  clearly  have  the  potential  for 
serious  employee  and  bystander 
exposures.  Asbestos  spills  might  occur 
during  the  handling  of  bags  or 
containers  of  asbestos-containing 
materials  or  during  the  removal  of  a 
drop  ceiling  situated  beneath  badly 
deteriorated  asbestos  insulation 
material. 

The  final  group  of  activities  listed  in 
the  scope  and  application  paragraph 
includes  the  transportation,  disposal, 
storage,  or  containment  of  asbestos  or 
asbestos-containing  products  on  the 
worksites  at  which  construction 
operations  occur.  These  operations  are 
included  because  they  have 
considerable  potential  for  excessive 
employee  exposure  to  asbestos,  and,  if 
not  closely  supervised  and  properly 
conducted,  may  lead  to  serious 
bystander  exposure  as  well.  The 
Environmental  Protection  Agency  (EPA) 
has  specific  requirements  for  the 
disposal  of  hazardous  waste,  and  the 
revised  standard's  provisions  for  the 
safe  disposal  and  handling  of  asbestos- 
containing  wastes  [paragraph 
(g)(l)(i)(F))  and  of  asbestos- 
contaminated  clothing  (paragraph  [i)(3)) 
is  consistent  with  EPA  requirements. 

OSHA  notes  that  the  final  standard 
has  been  carefully  structured  by  the 
Agency  to  relate  the  stringency  of  the 
requirements  to  the  extent  and  duration 
of  employee  exposures.  OSHA  therefore 
believes  that  no  compliance  burden  will 
be  placed  on  construction  employers 
who  either  do  not  use,  handle,  or  remove 
asbestos-containing  products  or  who 
maintain  asbestos  exposures  in  their 
workplaces  to  levels  below  the  action 
level  of  0.1  fiber/cc.  The  Agency 
believes  that  tailoring  the  revised 
standard  in  this  manner  responds  to  the 
concerns  of  the  Advisory  Committee  for 
Construction  Safety  and  Health  and  to 
the  evidence  in  the  record  as  a  whole. 

Paragraph  (b) — Definitions 

Paragraph  (b)  of  the  revised  asbestos 
standard  for  the  construction  industry 
defines  a  number  of  terms  used  in  the 


standard.  In  some  instances,  the 
definitions  used  are  consistent  with 
those  of  other  OSHA  standards,  e.g.. 
"Director."  "Assistant  Secretary,"  and 
"Authorized  person."  However,  certain 
other  terms  require  definition  because 
they  are  used  in  accordance  with  their 
meanings  in  the  construction  industry. 

"Action  level"  is  defined  in  the 
revised  standard  as  an  airborne 
concentration  of  asbestos  of  0.1  f/cc  of 
air,  calculated  as  an  8-hour  time- 
weighted  average.  Several  provisions  of 
the  standard,  such  as  initial  monitoring, 
employee  training,  and  recordkeeping, 
are  triggered  whenever  exposure 
measurements  reach  or  exceed  one-half 
of  the  revised  permissible  exposure  limit 
(0.2  f/cc).  If  employers  are  engaged  in 
asbestos  work  causing  worksite  levels 
of  asbestos  above  the  action  level  for  30 
or  more  days  per  year,  they  must  also 
institute  a  medical  surveillance  program 
for  all  employees.  In  addition,  on  sites 
where  food  and  beverages  are 
consumed  and  the  airborne  asbestos 
level  exceeds  the  PEL  the  standard 
requires  employers  to  provide  lunch 
areas  that  have  airborne  asbestos  levels 
below  the  action  level. 

Past  experience  with  the  action  level 
concept  in  other  OSHA  standards  has 
demonstrated  its  usefulness  to 
employers  as  an  objective  means  of 
determining  a  cutoff  point  for  some 
mandated  compliance  activities,  thus 
relieving  them  of  some  of  their 
compliance  obligations  in  situations 
where  higher  exposures  do  not  occur. 

Many  commenters  in  the  rulemaking 
record  advocated  the  inclusion  of  an 
action  level  in  the  revised  rule.  These 
commenters  generally  proposed  that  the 
action  level  be  established  at  one-half 
the  PEL  recommended  by  that  particular 
commenter.  (Building  and  Construction 
Trades  Department.  AFUCIO.  Ex.  330. 
Advisory  Committee  for  Construction 
Safety  and  Health,  84-424;  United 
Brotherhood  of  Carpenters  and  Joiners 
of  America.  Tr.  6/27;  International 
Brotherhood  of  Teamsters,  Tr.  7/3;  and 
the  Asbestos  Information  Association/ 
North  America,  Ex.  328).  Typical  of 
these  commenters  w^*  the 
recommendation  of  the  Building  and 
Construction  Trades  Department,  AFL- 
CIO.  which  stated: 

In  accordance  with  the  original  action  level 
concept  as  developed  by  NIOSH  and 
recommended  to  OSHA  for  regulatory 
purposes,  the  BCTD  recommends  that  the 
action  level  be  set  at  one-half  the  BCTD- 
proposed  PEL  TWA.  (Ex.  330.) 

Action  levels  are  important  because 
their  use  permits  employers  to 
concentrate  their  resources  on  those 
employees  and  workplace  conditions 


with  the  potential  for  high  asbestos 
exposures.  Thus  the  action  level  in  the 
revised  standard  provides  for  the  most 
cost-effective  means  of  employee 
protection. 

The  final  standard's  definition  of 
"demolition" — the  wrecking  or  taking 
out  of  any  load-supporting  structural 
member  and  any  related  razing, 
removing,  or  stripping  of  asbestos 
products — is  identical  to  that  proposed 
by  the  BCTD  in  its  recommended 
standard  and  parallels  that  used  by  the 
Environmental  Protection  Agency  in  40 
CFR  61.141,  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP).  The  term,  so  defined,  has 
been  included  in  the  construction 
standard  for  asbestos  to  clarify  the 
distinction  made  between  major 
asbestos  abatement  projects  and  small- 
scale,  short-duration  operations. 

"Employee  exposure"  is  defined  as 
that  exposure  to  airborne  asbestos  that 
would  occur  if  the  employee  were  not 
using  respiratory  protective  equipment. 
This  meaning  of  the  term  has  a 
precedent  in  many  OSHA  standards, 
including  ethylene  oxide  [29  CFR 
1910.1047).  and  has  been  incorporated  in 
the  asbestos  standard  because  OSHA 
believes  it  is  essential  to  determine 
employee  exposure  levels  without  the 
use  of  respiratory  protection  in  order  to 
gauge  the  efficacy  of  mandated  work 
practice  and  engineering  controls. 

In  keeping  with  other  OSHA 
standards  that  regulate  exposure  to 
hazardous  substances  [e.g..  Arsenic,  29 
CFR  1910.1018;  Vinyl  Chloride,  29  CFR 
1910.1017).  the  revised  asbestos  rule 
contains  a  provision  requiring  the 
establishment  of  regulated  areas  to  aid 
in  limiting  exposure  to  asbestos.  The 
definition  of  "regulated  area"  in  the 
revised  asbestos  standard  covers  two 
types  of  regulated  areas;  the  negative- 
pressure  enclosures  mandated  in 
paragraph  [e)(6)  for  major  asbestos 
abatement  operations,  and  the  restricted 
access  required  wherever  airborne 
asbestos  concentrations  exceed  or  can 
reasonably  be  expected  to  exceed  the 
PEL  The  fact  that  the  revised  standard 
contains  requirements  for  two  types  of 
regulated  areas  reflects  both  the  wide 
differences  in  construction  worksites 
and  OSHA's  approach  in  this  standard 
to  dealing  with  this  wide  range  in 
exposure  conditions.  For  example,  the 
restricted  access  regulated  area  required 
in  paragraph  (e)(3)  is  an  area  that  is 
demarcated  in  any  maimer  that  will 
alert  employees  to  the  existence  of  an 
area  where  airborne  asbestos  levels  are 
likely  to  exceed  the  PEL  this  provision 
is  included  in  all  OSHA  health 
standards,  and  was  a  requirement  in 
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OSHA's  existing  asbestos  standard  The 
negative-pressure  endosme  that 
constitutes  the  second  type  of  regulated 
area  defined  and  required  by  the  revised 
rule  (paragraph  (e)(6))  is  intended  to 
provide  employees  engaged  in  the  most 
hazardous  asbestos  operations — 
asbestos  abatement  projects — ^with  the 
greatest  possible  amount  of  protection, 
and  also  to  protect  members  of  the 
public  and  other  workers  on  site  who 
are  not  directly  involved  in  the 
abatement  project  from  bystander 
exposure  to  asbestos.  These  two  types 
of  regulated  areas  thus  reflect  the 
reviMd  standard's  use  of  the  "tiering" 
concept:  increasing  regulatory 
stringency  with  increasing  hazard. 

"Competent  person"  is  a  term  and 
concept  widely  used  and  recognized  in 
the  construction  field.  The  final  rule's 
definition  of  a  competent  person  as  one 
who  is  capable  of  identifying  existing 
asbestos  hazards  in  the  workplace  and 
who  has  the  authority  to  take  prompt 
corrective  measures  to  eliminate  them  is 
consistent  with  the  definition  in  29  CFR 
1928.32(f).  OSHA's  safety  and  health 
standards  for  the  construction  industry. 
Support  for  the  use  of  competent 
persons  to  oversee  the  detection  and 
management  of  asbestos  health  hazards 
is  documented  amply  in  the  record,  and 
is  discussed  in  the  summary  and 
explanation  for  paragraph  (e)  below. 

The  terms  "dean  room," 
"decontamination  area."  "equipment 
room."  and  "high-efficiency  particulate 
air  (HEP A)  filter"  are  self-explanatory 
and  refer  to  hygiene  areas  and 
equipment  in  standard  use  in  major 
asbestos  abatement  work  and  in  the 
construction  industry.  A  more  detailed 
discussion  of  HEPA  filters  may  be  found 
in  the  explanation  and  summary 
sections  of  this  preamble  that  deal  with 
engineering  controls  [paragraph  (g)(l)l 
and  respirators  [paragraph  (h)). 
"Removal,"  "renovation."  and 
"repair"  are  terms  that  refer  to  those 
high-exposure  operations  involving  the 
taking  out.  modification,  or  overhaxiling 
of  previously  installed  friable  asbestos 
materials,  structures,  and  substrates. 
OSHA's  definitions  of  these  terms 
reflect  the  sense  and  substance  of 
procedures  published  by  the 
Environmental  Protection  Agency  as 
guidelines  for  certain  renovation  and 
"ripout"  operations  that  rely  primarily 
on  work  practices  and  engineering 
controls  to  reduce  occupational 
exposures.  For  the  purposes  of  this 
section,  the  meanings  of  these  terms 
parallel  those  used  in  40  CFR  61.141. 
EPA's  NESHAP  Standard. 

In  a  post-hearing  brief,  the  BCTD 
submitted  a  recommended  standard  to 
regulate  asbestos  in  the  construction 


industry.  The  brief  contained  definitions 
for  a  large  group  of  terms  that  the  BCTD 
felt  were  necessary  to  explicate  the 
scope  and  purposes  of  their  document. 
Ten  of  these  terms  are  used  in  OSHA's 
revised  rule,  although  they  may  be 
defined  somewhat  differently  than  in  the 
BCTD  document.  For  various  reasons. 
OSHA  did  not  find  it  necessary  to 
include  the  remaining  terms  in  the 
revised  standard.  For  example,  five  of 
the  terms  recommended  by  the  BCTD — 
"category  A  products  or  processes," 
"category  B  products  or  processes," 
"category  C  products  or  processes." 
"certified  employee."  and  "certifying 
agent" — are  concerned  with  aspects  of  a 
product  categorization  system  based  on 
the  ambient  air  level  of  asbestos 
released  through  the  handling  of  various 
products.  OSHA  has  chosen  not  to 
incorporate  such  a  system  in  the  revised 
standard,  because  of  its  administrative 
complexity.  In  additioa  maintaining 
OSHA's  traditional  health  standard 
format  to  the  extent  possible  facilitates 
compliance  because  employers  are 
familiar  with  this  format.  Several  other 
definitions  recommended  by  the  BCTD 
have  not  been  included  in  the  revised 
rule,  because  they  are  not  used,  e.g., 
"containment,"  "fiber-year,"  "friable 
asbestos,"  "phase  contrast  microscopy," 
"qualified  person,"  and  "transmission 
electron  microscopy."  The  terms 
"qualitative  fit-test"  and  "quantitative 
fit-test"  are  defined  in  the  text  of  the 
revised  standard  (paragraph  (h)(4)(ii). 
Respirator  Fit  Testing)  and  are  therefore 
not  separately  defined  in  paragraph  (b). 
Several  terms  recommended  by  the 
BCTD  for  inclusion  in  the  definitions 
section  of  the  revised  rule  are  used 
within  the  body  of  the  standard  but 
have  been  not  separately  defined 
because  OSHA  deemed  them  self- 
explanatory:  "installation,"  "initial 
personal  samples,"  "respirator." 
"salvage."  and  "spill."  The  terms 
"asbestos  job,"  "asbestos  product  or 
process,"  "asbestos  project."  and 
"asbestos-related  work"  are  also  not 
defined  specifically  in  the  revised 
standard,  because  they  are  not  used  in 
the  regulatory  text 

Paragraph  (c)— Permissible  Exposure 
Limit 

In  the  revised  rule  regulating  asbestos 
exposure  in  the  construction  industry, 
OSHA  has  amended  the  permissible 
exposure  limit  (PEL)  by  lowering  the 
existing  2  f/cc  PEL  contained  in  29  CFR 
1910.1001(b)(2).  Paragraph  (c)  of  the 
revised  standard  sets  an  8-hour  time- 
weighted  average  (TWA)  limit  of  0.2  f./ 
cc.  which  is  the  same  PEL  established  in 
the  revised  standard  for  general 
industry. 


The  determination  that  a  reduction  in 
the  PEL  for  construction  is  necessary  is 
based  on  record  evidence  that  shows 
that  occupational  exposure  to  asbestos 
increases  the  risk  of  mortality  from  lung 
cancer,  mesothelioma,  gastrointestinal 
cancer,  and  possibly  other  types  of 
cancer.  Asbestos  is  also  the  only  known 
etiologic  agent  associated  with 
asbestosis.  a  progressive,  fibrosing  lung 
disease. 

The  evidence  demonstrating  the 
causal  relationship  between  asbestos 
exposure  and  these  diseases  consists  of 
several  well-designed  epidemiological 
studies  conducted  within  many  different 
industry  sectors,  and  of  in  vivo 
laboratory  experiments  in  which 
animals  exposed  either  by  inhalation  or 
injection  developed  increased 
incidences  of  cancer  and  scarring  of  the 
lung.  (The  health  effects  evidence 
summarized  above  is  presented  in 
Section  IV  of  this  preamble.) 

The  reduction  in  the  PEL  is  also  based 
on  OSHA's  finding  that  a  significant  risk 
of  material  impairment  exists  at  the 
existing  PEL  of  2.0  f/cc  (TWA),  and  that 
reducing  the  PEL  would  substantially 
reduce  that  risk.  OSHA  has  determined 
in  its  quantitative  risk  assessment  (see 
Section  V)  that  lifetime  exposure  to  an 
8-hour  TWA  of  2.0  f/cc  would  result  in 
64  excess  deaths  due  to  cancer  per  1.000 
workers,  and  50  cases  of  asbestosis  per 
1,000  workers,  an  excess  risk  that  is 
clearly  significant  and  unacceptable.  By 
comparison,  lowering  the  PEL  to  0.2  f/cc 
would  reduce  the  risk  by  about  90 
percent  to  7  excess  cancer  deaths  per 
1.000  workers  and  5  cases  of  asbestosis 
per  1.000  workers. 

In  the  April  notice.  OSHA  proposed 
reducing  the  PEL  to  one  of  two 
alternative  PELs  (0.5  or  0.2  f/cc  TWA,). 
As  explained  in  that  notice,  because  risk 
is  not  eliminated  at  either  of  these  two 
alternative  PELs.  "OSHA's  primary 
consideration  for  setting  a  PEL  is 
whether  the  limit  chosen  is  technically 
and  economically  feasible  for  the 
affected  industries "  (49  FR 14122). 
OSHA  is  basing  its  decision  to  reduce 
the  PEL  to  0.2  f/cc  for  the  construction 
industry  on  evidence  that  the  0.2  f/cc 
limit  is  the  lowest  limit  that  can  be 
achieved  by  the  use  of  engineering 
controls  and  work  practices.  This 
finding  is  based  on  evidence  discussed 
in  Section  VII  of  this  preamble 
(Technological  Feasibility  and  Economic 
Impact  Assessment),  which  indicates 
that  many  operations  in  construction 
would  have  difficulty  in  consistently 
meeting  a  lower  PEL  without  the  use  of 
respirators.  Some  of  these  operations 
include  the  cutting  and  lathing  of  A/C 
pipe  and  sheet,  the  installation  of 
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asbestos  roofing  paper  and  felts,  the 
removal  of  asbestos-containing  building 
materials  during  repair  and  demolition 
activities,  and  the  removal  of  asbestos 
insulation  during  abatement  projects. 
OSHA  believes  that  by  promulgating  a 
revised  PEL  of  0.2  f/cc,  it  has  fulfilled  its 
mandate  to  protect  workers  from  the 
harmful  effects  of  asbestos  exposure 
within  the  confines  of  technological 
feasibility. 

The  vast  majority  of  rulemaking 
participants  were  in  favor  of  reducing 
the  2.0  f/cc  PEL.  Organizations  that 
supported  a  reduction  in  the  PEL 
included  the  Advisory  Committee  for 
Construction  Safety  and  Health  (Ex.  84- 
424),  the  National  Institute  for 
Occupational  Safety  and  Health.  (Tr.  6/ 
21,  pp.  59,  65),  the  Associated  General 
Contractors  of  America  (Ex.  84-457),  the 
Building  and  Construction  Trades 
Department,  AFL-CIO  (Exs.  277;  330;  Tr. 
6/27.  p.  72),  the  United  Association  of 
journeymen  and  Apprentices  of  the 
Plumbing  and  Pipefitting  Industry  (Tr.  6/ 
27,  p.  120),  the  International  Association 
of  Bridge,  Structural,  and  Ornamental 
Iron  Works  (Tr.  6/27.  p.  108),  the  United 
Brotherhood  of  Carpenters  and  Joiners 
of  America  (Tr.  6/26,  p.  157),  the 
International  Union  of  Bricklayers  and 
Allied  Craftsmen  (Tr.  6/26,  p.  119).  the 
International  Brotherhood  of  Teamsters 
(Tr.  7/3.  pp.  161-162).  the  United 
Steelworkers  of  America  (Tr.  7/3.  p. 
132),  the  International  Brotherhood  of 
Boilermakers  (Tr.  7/3.  p.  174),  the 
National  Constructors  Association  (Tr. 
7/12.  p.  142),  Organization  Resources 
Counselors  (Ex.  123-A),  the  Oil. 
Chemical,  and  Atomic  Workers  Union 
(Tr.  6/26,  p.  9).  and  the  Asbestos 
information  Association  of  North 
America  (Tr.  7/6.  p.  10). 

Most  of  these  organizations  (Trs.  6/28, 
p.  9:  6/27,  p.  120;  6/27,  p.  108;  6/27,  p. 
157;  6/27.  p.  119;  7/3.  pp.  161-162;  7/3.  p. 
132;  7/3.  p.  174;  7/3,  p.  158)  supported  the 
standard  recommended  by  the  BCTD 
(Exs.  227;  330;  Tr.  6/27.  p.  72)  that  the  8- 
hour  TWA  PEL  be  reduced  to  0.1  f/cc. 
This  recommendation  was  based  on  the 
".  .  .  significant  risk  of  death  from 
cancer  and  other  health  impairments 
due  to  occupational  exposures  to 
asbestos  .  .  ."  in  the  construction 
industry  (Ex.  330.  p.  31).  The  BCTD 
argued  that  OSHA's  belief,  as  expressed 
in  the  April  notice,  that  the  0.5  and  0.2  f/ 
cc  alternative  PEL's  were  the  lowest  that 
could  be  achieved  through  the  use  of 
engineering  controls  and  work  practices 
".  .  .  is  no  longer  valid  [since]  it  is 
contrary  to  the  weight  of  evidence 
contained  in  the  record  .  .  ."  (Ex.  330,  p. 
31).  As  discussed  above  and  in  Section 
VII  of  this  Preamble.  OSHA  disagrees 


with  the  BCTD's  contention  that  0.1  f/cc 
is  a  feasible  8-hour  TWA  PEL  and  has 
identified  a  number  of  operations  in 
construction  where  such  an  exposure 
level  cannot  be  achieved  through  the  use 
of  engineering  controls  and  work 
practices.  By  promulgating  an  8-hour 
TWA  PEL  of  0.2  f/cc.  OSHA  is  also 
concurring  with  the  recommendation 
made  by  the  Advisory  Committee  for 
Construction  Safety  and  Health 
(CACOSH)  that  any  reduction  made  in 
the  asbestos  PEL  for  general  industry 
also  applies  to  the  construction  industry. 
Specifically.  CACOSH  stated  this  view 
as  follows: 

Because  all  employees  deserve  equal 
protection  against  the  effects  of  a  given  toxic 
material,  the  same  exposure  limits  should  be 
applied  to  all  industries,  including 
construction.  (Ex.  84-233,  p.  5) 

Another  issue  discussed  in  the  April 
notice  was  the  need  to  promulgate 
different  PELs  for  different  types  of 
asbestos  fiber.  As  discussed  in  Section 
IV  (Health  Effects),  epidemiologic  data 
suggest  that  exposure  to  amphiboles. 
particularly  crocidolite.  is  associated 
with  a  higher  risk  of  mortaUty  fi^m 
mesothelioma  than  is  exposure  to 
chrysotile.  The  United  Kingdom  and  the 
Province  of  Ontario  have  both 
promulgated  lower  PELs  for  crocidoUte 
than  for  other  types  of  asbestos 
minerals,  based  on  these  data  (Exs.  84- 
379,  84-223). 

Comments  that  OSHA  received  on 
this  issue  recommended  against  the 
promulgation  of  different  PELs  for  the 
different  forms  of  asbestos.  For 
example.  NIOSH  (Tr.  6/21),  ORG  (Ex. 
123-A),  and  AlA  (Ex.  328)  did  not 
believe  that  the  scientific  evidence 
warranted  this  approach.  OSHA  agrees 
with  this  assessment  of  the  evidence. 
Although  a  differential  risk  by  fiber  type 
for  mesothelioma  is  suggested  by  the 
human  studies,  no  differential  risk  is 
evident  for  lung  cancer.  In  addition, 
animal  inhalation  and  injection  studies 
suggest  that  chrysotile.  and  not  the 
amphiboles,  pose  the  greatest  hazard. 
As  discussed  in  Section  IV.  a  number  of 
mechanisms  have  been  proposed  to 
explain  these  human  and  animal  results. 
OSHA  has  fotmd  that  these  results  and 
the  scientific  community's  current  level 
of  understanding  of  the  mechanisms 
leading  to  asbestos-related  disease  are 
insufficient  to  justify  the  establishment 
of  different  PELs  for  the  different 
asbestos  minerals.  Accordingly,  in  the 
revised  rule,  the  Agency  has  retained 
the  concept  of  the  existing  asbestos 
standard  that  one  PEL  be  established  for 
all  types  of  asbestos  minerals. 

As  with  the  revised  standard  for 
general  industry,  the  revised  standard 


for  construction  does  not  establish  a 
ceiling  or  short-term  exposure  limit  for 
asbestos.  This  differs  from  the  existing 
asbestos  standard,  which  imposes  a 
ceiling  limit  of  10  f/cc  and  from  the 
April  proposal,  which  would  have 
retained  this  requirement.  OSHA's 
decision  not  to  promulgate  a  ceihng  or 
short-term  limit  for  either  the  general 
industry  or  construction  standard  is 
discussed  at  length  in  Section  X  of  this 
preamble  (Summary  and  Explanation  for 
a  Revised  Standard  for  General 
Industry).  To  summarize,  OSHA  is  not 
promulgating  a  short-term  exposure  limit 
for  asbestos  because  toxicological  and 
dose-response  evidence  fail  to  show  that 
short-term  exposure  to  asbestos  is 
associated  with  an  independent  or 
greater  adverse  health  effect  than  is 
exposure  to  the  corresponding  8-hour 
TWA  level;  that  is,  there  is  no  evidence 
that  exposure  to  asbestos  results  in  a 
"dose-rate"  effect  This  is  reflected  in 
OSHA's  risk  models  for  lung  cancer  and 
mesothelioma,  which  associate  health 
risk  with  cumulative  dose.  The  decision 
not  to  promulgate  a  short-term  exposure 
limit  for  asbestos  is  consistent  with 
OSHA's  recent  policy  decision 
described  in  the  Supplemental 
Statement  of  Reasons  for  the  Final  Rule 
for  Ethylene  Oxide  (50  FR  64),  in  which 
OSHA  established  that  short-term 
exposure  limits  for-toxic  substances  are 
not  warranted  in  the  absence  of  health 
evidence  demonstrating  a  dose-rate 
effect. 

Paragraph  (d) — Communication  Among 
Employers 

Paragraph  (d)  of  the  revised  rule 
requires  that,  on  multi-employer 
construction  worksites,  employers 
performing  asbestos  work  requiring  the 
establishment  of  a  regulated  area  inform 
other  employers  on  the  site  of  the  nature 
of  their  work  with  asbestos  and  of  the 
existence  of  and  requirements 
pertaining  to  regulated  areas.  This 
provision  is  new  and  has  been  included 
to  minimize  the  exposure  of  employees 
working  near  the  asbestos  work  area. 
For  example,  plumbers,  electricians, 
carpenters,  and  workers  from  other 
construction  trades  frequently  work 
alongside  of  employees  installing 
asbestos-containing  materials,  and 
paragraph  (d)  intends  that  employers 
engaged  in  asbestos  work  notify  the 
employers  responsible  for  the  safety  and 
health  of  these  nearby  workers  of  the 
hazards  of  asbestos.  OSHA  has 
included  this  provision  after  reviewing 
the  record  evidence  on  the  hazards  and 
health  effects  associated  with  the 
incidental  exposure  of  employees  and 
bystanders  who  were  not  themselves 
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working  with  asbestos  (Exs.  169-A.  216. 

32a  330.  335.  Tr.  6/19.  Tr.  6/21.  Tr.  6/27. 

Tr.  6/29). 

Joe  Adam  of  the  United  Association  of 

Journeymen  and  Apprentices  stated 

that: 
Ck)nstniction  worlcer  exposure  is  not 

restricted  to  only  those  employees  working 

directly  with  asbestos 

products  ....  Operations  such  as  spraying, 

cutting,  upbrading.  stripping,  removal  and 
demolition  of  asbestos  products  can  expose 
all  workers  on  the  job  sites.  .  .  .  This 
possibility  of  incidental 
exposure  .  .  .  clearly  shows  the  danger  in 
trying  to  identify  .  .  .  workers  at  risk  of 
asbestos  exposure  [using  SIC  codes]. 
Plumbers,  pipefitters,  carpenters,  sheetmetal 
workers,  painters,  laborers,  iron  workers, 
boilermakers.  and  (workers  from)  all  the 
other  construction  trade  classifications,  are 
at  one  time  or  another  in  their  working  life 
directly  or  incidentally  exposed  to  asbestos 
producU  on  the  work  site.  (Tr.  6/27) 

Mr.  Adam  stated  that  one  of  the 
reasons  the  BCTD  had  included  a 
requirement  for  a  regulated  area  in  its 
recommended  standard  was:  ".  .  .  to 
separate  those  people  who  are 
designated  as  asbestos  workers  on  an 
asbestos  job  from  those  others  on  the 
job  who  are  working  in  other  activities, 
and  also  to  separate  people  who  have 
the  training  and  information  on  how  to 
conduct  themselves  inside  a  regulated 
area"  (Tr.  6/27). 

Other  commenters  also  expressed 
concern  about  other  worker  and 
bystander  exposures  to  asbestos.  Dr. 
William  Nicholson.  Associate  Director 
of  the  Mount  Sinai  School  of  Medicine 
of  the  City  University  of  New  York, 
conducted  a  study  in  the  19608  of 
asbestos  insulation  installers  and 
determined  that  "those  working  nearby 
[in  the  vicinity  of  the  workplace 
received]  from  one-third  to  one-half  the 
intensity  of  the  exposure  of  the  insulator 
workers"  since  asbestos  was  "being 
used  in  an  uncontrolled  situation"  (Tr. 
6/19).  Deborah  Nagin,  Associate 
Director  of  the  Program  in  Occupational 
Health  of  Montefiore  Medical  Center, 
who  testified  on  behalf  of  the  BCTD. 
cited  a  1983  study  (Am.  Ind.  Hyg.  Assoc. 
].  44(6):428-^2)  on  worker  exposure  to 
asbestos  during  the  removal  of  sprayed- 
on  asbestos-containing  material  and 
renovation  activities  in  buildings 
containing  sprayed-on  material  that 
showed  that,  on  the  average,  bystander 
sheet  metal  workers  working  in  such 
environments  had  the  highest  exposure, 
followed  by  bystander  carpenters  and 
electricians  (Ex.  169-A).  All  bystander 
workers,  except  painters,  according  to 
Nagin.  were  consistently  exposed  to 
asbestos  fiber  concentration  exceeding 
the  action  level  of  0.1  fiber/cc  over  an  8- 
hour  p^od,  even  though  they 


themselves  were  not  working  directly 
with  asbestos.  (Ex.  169-A). 

OSHA  recognizes  that  several 
different  operations  involving  workers 
from  numerous  trades  may 
simultaneously  take  place  on  the  same 
construction  site  and  that  the  exposures 
of  these  workers  to  asbestos  should  be 
minimized  to  the  extent  possible.  OSHA 
believes  that  requiring  employers  who 
are  directly  involved  in  asbestos-related 
activities  to  inform  other  employers 
working  nearby  on  a  multi-employer 
worksite  of  the  existence  of  hazardous 
levels  of  asbestos,  regulated  areas,  and 
the  rules  pertaining  to  such  areas  will 
contribute  substantially  to  the 
protection  of  these  bystander 
employees. 

Paragraph  (e)— Regulated  Areas 
The  existing  asbestos  standard 
requires  that  signs  be  posted  to  alert 
employees  to  the  existence  of  areas 
where  the  PEL  is  exceeded.  In  the  April 
notice  (49  FR  14116-14145),  OSHA 
solicited  comments  on  the  need  to 
include  a  provision  in  the  revised 
standard  requiring  the  designation  of 
regulated  areas,  what  the  appropriate 
trigger  for  the  establishment  of  such 
areas  should  be.  and  what  activities 
should  be  required  or  prohibited  in  a 
regulated  area  (49  FR  14124).  OSHA 
received  several  comments  in  response 
to  these  questions,  and  these  are 
discussed  below,  in  connection  with  the 
revised  standard's  requirements  for 
regulated  areas. 

Paragraph  (e)  of  the  revised 
construction  standard  contains 
provisions  requiring  employers  to 
establish  regulated  areas  when  certain 
types  of  construction  work  are 
performed  or  when  the  PEL  is  exceeded. 
Regulated  areas  required  by  the 
standard  may  take  two  forms:  for 
asbestos  work  operations  that  do  not 
involve  asbestos  removal,  demolition,  or 
renovation,  such  an  area  may  consist 
simply  of  an  area  demarcated  by  posted 
signs  that  limit  the  number  of  employees 
entering  the  area.  The  regulated  area 
requirement  in  paragraph  (e)(6)  of  the 
revised  construction  standard  requires 
employers  who  perform  asbestos 
removal,  demolition,  or  renovation 
operations  to  establish  regulated  areas 
that  consist  of  negative-pressure 
enclosures  that  will  confine  the  asbestos 
fibers  being  generated  to  the  area  within 
the  enclosure  and  will  thus  protect  other 
employees  and  bystanders  on  the  site 
from  exposure  to  excessive  levels  of 
asbestos.  The  requirements  associated 
with  each  type  of  regulated  area  are 
discussed  separately  below. 

Paragraphs  (e)(1)  through  (e)(5) 
address  regulated  area  requirements  for 


projects  other  than  asbestos  removal, 
demolition,  and  renovation  operations. 
For  example,  employers  might  establish 
a  regulated  area  of  the  type  described  in 
paragraph  (e)(1)  during  operations  such 
as  the  cutting  or  lathing  of  asbestos 
sheet  or  pipe  or  the  removal  of  asbestos- 
containing  floor  tile.  Paragraphs  (e)(2) 
and  (e)(3)  require  that  the  regulated  area 
be  demarcated  in  a  manner  that  restricts 
entry  to  the  area  to  authorized  persons 
only.  Respirators  must  be  supplied  to 
persons  entering  regulated  areas  as 
specified  in  paragraph  (e)(4).  and  eating, 
drinking,  smoking,  and  applying 
cosmetics  are  prohibited  in  such  areas 
by  paragraph  (e)(5).  These  requirements 
are  consistent  with  similar  provisions  in 
previous  OSHA  standards 
(Acrylonitrile.  29  CFR  1910.1045; 
Inorganic  Arsenic,  29  CFR  1910.1018; 
Ethylene  Oxide.  29  CFR  1910.1047;  and 
Vinyl  Chloride.  29  CFR  1910.1047)  and 
with  the  revised  asbestos  standard  for 
general  industry. 

In  addition  to  the  provisions 
mentioned  above,  paragraph  (e)(6)  of  the 
revised  rule  contains  requirements 
related  to  the  establishment  of  negative- 
pressure  enclosiu-es  to  be  used  in 
asbestos  removal,  demolition,  and 
renovation  operations.  The  purpose  of 
this  negative-pressure  enclosure  is  to 
restrict  the  spread  of  asbestos  dust  that 
may  be  generated  when  large  amounts 
of  asbestos-containing  material  are 
handled  during  asbestos  removal, 
renovation,  and  demolition  operations. 
OSHA  believes  that  such  a  requirement 
is  necessary  for  construction  sites  where 
asbestos  projects  of  these  types  are 
performed  because  such  sites  are  likely 
to  involve  several  employers  (e.g.. 
electricians,  plumbers,  etc.)  and  many 
workers  who  are  not  directly  involved  in 
the  asbestos-related  operations.  The 
negative-pressure  enclosure  required  by 
paragraph  (e)(6)  will  prevent  the 
exposure  of  these  workers  to 
concentrations  of  asbestos  fibers  that 
exceed  the  action  level.  OSHA  has 
included  an  informational  appendix 
(Appendix  F)  in  the  revised  rule  that 
provides  detailed  information  on  the  use 
of  negative-pressure  enclosures  during 
asbestos  removal,  demolition,  and 
renovation  operations. 

Paragraph  (e)(6)(ii)  of  the  revised 
standard  also  requires  employers  to 
designate  a  competent  person  to:  ensure 
the  integrity  of  the  enclosure;  control 
entry  to  and  exit  from  the  enclosure; 
supervise  employee  exposure 
monitoring;  and  ensure  that  employees 
working  within  the  enclosure  wear  the 
required  personal  protective  clothing 
and  respirators,  use  the  appropriate 
hygiene  facilities,  and  observe  the 


correct  decontamination  procedures. 
The  employer-designated  competent 
person  is  also  required  by  paragraph 
(e)(6)(iii)  to  have  attended  a 
comprehensive  course,  such  as  one  of 
the  EPA-sponsored  courses  offered  by  a 
number  of  universities  that  have  been 
designated  by  EPA  as  Asbestos 
Information  Centers.  The  universities 
are  located  throughout  the  country  and 
are  accessible  to  ail  emloyers  who  will 
need  to  send  designated  competent 
persons  for  training. 

There  was  general  support  in  the 
record  for  the  inclusion  of  a  provision 
requiring  the  establishment  of  regulated 
areas  by  employers  who  are  conducting 
asbestos-related  operations  (Exs.  84- 
424,  84-457.  90-247, 123-A.  186,  270.  277. 
330.  Tr.  6/27,  Tr.  7/3.  Tr.  7/12).  Some 
commenters  emphasized  the  need  for 
enclosures  to  contain  asbestos  and 
prevent  incidental  exposure  during 
asbestos  abatement  projects  (Exs.  90- 
247. 123-A.  186.  270,  277,  330,  Tr  7/3). 
William  K.  Borwegen  of  the  Service 
Employees  International  Union  (SEIU) 
of  the  AFL-CIO  expressed  concern 
about  protecting  building  service 
employees,  maintenance  workers,  and 
building  occupants  from  asbestos 
exposure  during  abatement  work  and 
recommended  that  when  this  type  of 
work  is  being  conducted: 

.  .  .  work  area  barriers  (should)  be 
constructed  of  at  least  V*  inch  plywood  or 
particle  board,  constructed  on  a  2  inch  by  4 
inch  stud  frame  and  covered  with  6  mil 
polyethylene  plastic  sheets  fo  prevent  any 
asbestos  from  leaving  the  abatement  areas. 
All  seams  and  joints  of  the  barrier  should  be 
continuously  sealed  with  duct  tap>e  and  a 
negative  pressure  should  be  maintained 
within  the  abatement  areas  at  all  times  with 
a  HEPA  vacuum  to  maintain  a  water  pressure 
drop  of  at  least  0.1  inches  of  water. .  .  .  (Ex. 
270) 

Dr.  Morton  Com,  describing  the  set  up 
of  a  regulated  area  prior  to  the 
renovation  or  removal  of  asbestos 
indicated  that 

.  .  .  negative  ventilation  is  applied, 
insuring  that  air  flow  is  from  the  outside  of 
[a]  plastic  barrier  through  the  air  interlock 
into  the  work  space.  In  this  manner,  fibers 
from  the  work  area  do  not .  .  .  [migrate] 
outside  the  barrier  ...  to  insure  that 
contamination  (does)  not  spread  from  the 
work  area  to  other  employees.  (Tr.  7/3) 

In  its  March  1983  Gu/rfa/jce /or 
Controlling  Asbestos  Containing 
Materials  in  Buildings,  the 
Environmental  Protection  Agency  (EPA) 
recommends  work  area  contaiimient  for 
abatement  techniques  consisting  of  the 
use  of  6-mil  polyediylene  plastic  sheet, 
sealing  tape,  air  locks,  worker 
decontamination  facilities,  and  negative 
air  pressure  systems  on  the  grounds  that 


"without  adequate  containment, 
increased  expo8iu*e  for  building 
occupants  is  likely"  (Ex.  186).  OSHA 
agrees  with  these  conmientera  and  with 
EPA's  recommendations  and  has 
therefore  included  a  requirement  that, 
whenever  feasible,  negative-pressure 
enclosures  be  constructed  before 
beginning  asbestos  removal,  demolition, 
and  renovation  operations. 

Several  comments  were  submitted 
regarding  the  need  for  a  competent 
person  to  ensure  the  integrity  of  the 
enclosure  and  to  ensure  that  employees 
working  in  the  enclosure  follow 
appropriate  work  practices  (Exs.  84-424. 
90-247.  277,  330).  The  BCTD,  referring  to 
OSHA's  general  requirement  that 
construction  employers  designate  a 
competent  person  to  make  frequent  and 
regular  inspections  of  job  sites, 
materials,  and  equipment  (29  CFR 
1926.20(b)(2)).  advocated,  for  the  final 
standard,  that 

.  .  .  the  competent  person  [have]  the  ability 
to  recognize  areas  or  structures  which  have 
the  potential  to  contain  asbestos  products, 
and  .  .  .  that  this  person  ...  [be  authorized 
to  supervise]  the  workers  and  [ensure] 
compliance  with  the  other  control  measures 
[required  by  the  standard]. .  .  .  (Ex.  330} 

AGC  suggested  that  a  competent 
person  be  required  on  all  jobs  where 
asbestos  materials  are  identified  or 
handled  and  that  this  person  be  defined 
as  one  who  is  specifically  trained, 
experienced,  and/or  certified  in  the  safe 
handling  of  asbestos  (Ex.  90-247).  The 
revised  rule  therefore  requires  the 
designation  of  a  competent  person  to 
oversee  asbestos  removal,  demolition, 
and  renovation  operations. 

OSHA  has  included  an  exemption 
from  the  requirements  of  paragraph 
(e)(6)  for  employers  who  engage  in 
small-scale,  short-duration  operations. 
Examples  of  these  operations  include 
pipe  repair,  valve  replacement,  or 
installing  electrical  conduit.  OSHA 
intends  this  exemption  to  apply  to  those 
work  operations  where  it  is  impractical 
to  construct  a  negative-pressure 
enclosure  because  of  the  configuration 
of  the  work  environment.  For  example, 
OSHA  anticipates  that  the  great 
majority  of  these  small-scale,  short- 
duration  projects  can  be  conducted 
using  worker  isolation  techniques  such 
as  glove  bags  (see  Appendix  G).  By 
using  these  techniques  in  lieu  of  a 
negative-pressure  enclosure,  employers 
wiU  generally  be  able  to  achieve 
exposure  levels  that  are  below  the 
action  level,  which  will  relieve  them  of 
many  of  their  compliance  obligations 
under  the  revised  standard.  OSHA  is 
confident  that  most  employers  engaged 
in  maintenance  and  renovation  projects 
in  environments  that  do  not  lend 


themselves  to  the  construction  of 
negative-pressure  enclosures  will  elect 
to  use  glove  bags,  wet  methods,  and 
other  control  measures  to  ensure  that 
their  employees'  exposures  to  asbestos 
remain  below  the  standard's  action 
leveL 

Paragraph  (f)— Exposure  Monitoring 

The  existing  asbestos  standard,  29 
CFR  1910.1001.  required  that 
construction  employers  conduct 
monitoring  to  determine  employee 
exposures  to  asbestos  fibers.  The 
standard  required  initial  determinations 
of  employee  exposures  and  personal 
and  environmental  monitoring  using 
frequencies  and  patterns  of  monitoring 
sufficient  to  represent  with  reasonable 
accuracy  the  exposures  of  employees. 
The  existing  standard  also  required  that 
personal  and  environmental  monitoring 
be  conducted  no  less  frequently  than 
once  every  6  months.  The  method  of 
sampling  and  measurement  prescribed 
by  the  existing  standard  involved  using 
membrane  filters  and  microscopy  at  a 
magnification  of  400  to  450  times,  with 
phase  contrast  illumination  and  a  4- 
millimeter  objective. 

The  April  notice  (49  FR  14118) 
requested  information  from  the  public 
regarding  any  needed  revisions  of  the 
revised  rule's  provisions  for  exposure 
monitoring.  Specifically,  OSHA 
requested  information  regarding 
alternatives  to  the  traditional  monitoring 
approach  taken  in  previous  health 
rulemakings,  in  recognition  of  the 
concerns  of  CACOSH  (Exs.  84-233)  and 
others  (Exs.  84-2.  84-307)  that  these 
traditional  requirements  might  be 
inappropriate  for  the  transient,  non- 
fixed  nature  of  construction  worksites. 

Despite  these  characteristicB  of 
construction  worksites,  many 
commenters  supported  the  inclusion  of  a 
requirement  for  employee  exposure 
monitoring  in  a  revised  construction 
standard  for  asbestos  (Exs.  123-A.  328. 
330.  84-233).  For  example.  Edward  W. 
Warren,  representing  die  Asbestos 
Information  Association/North  America 
(AL\/NA).  stated: 

AIA/NA  agrees  that  the  monitoring 
requirements  of  the  present  [existing] 
standard  should  be  revised  to  increase  the 
coverage  and  frequency  of  routine  exposure 
monitoring.  Specifically,  we  urge  OSHA  to 
prescribe  a  trigger  of  0.1  f/cc  to  broaden  the 
scope  of  routine  monitoring.  [Ex.  328) 

The  Building  and  Construction  Trades 
Department,  AFL-CIO  (Ex.  330).  noted 
that  exposure  monitoring  serves  several 
purposes: 

(1)  Monitoring  confirms  compliance 
with  the  PEL: 
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(2)  Monitoring  provides  warning  when 
control  measures  are  not  working: 

(3)  Monitoring  provides  data  on 
exposure  levels  that  may  indicate 
excess  risk  of  disease; 

(4)  Monitoring  is  necessary  to 
demonstrate  when  controls  are  required 
and  when  use  of  controls  may  be 
discontinued; 

["''  ^  lonitoring  provides  information 
necessary  for  the  proper  selection  of 
respirators. 

The  Advisory  Committee  for 
Construction  Safety  and  Health 
(CACOSH)  affirmed  the  "need  for 
environmental  monitoring  as  part  of 
effective  worker  protection  programs" 
(Ex.  84-233).  Moreover.  Section  6(b)(7) 
of  the  Act  mandates  that  standards 
promulgated  shall,  where  appropriate, 
"provide  for  monitoring  or  measuring 
employee  exposures  at  such  locations 
and  intervals,  and  in  such  a  manner  as 
may  be  necessary  for  the  protection  of 
employees"  (29  U.S.C.  655(b)(7)). 

Based  on  the  requirements  of  the  Act. 
the  recommendations  of  CACOSH.  and 
comments  in  the  rulemaking  record  that 
support  the  inclusion  of  requirements  for 
employee  exposure  monitoring,  OSHA 
has  determined  that  requirements  for  an 
effective  employee  monitoring  program 
are  appropriately  included  in  the  revised 
standard  for  construction.  Accordingly, 
the  revised  standard  for  construction 
includes  several  monitoring 
requirements  in  paragraph  (f).  Paragraph 
(f)(1)  requires  employers  to  perform 
monitoring  of  their  employees'  breathing 
zones  that  will  accurately  reflect  and  be 
representative  of  their  exposures  to 
asbestos.  In  paragraph  (f)(2). 
construction  employers  are  required  to 
conduct  initial  monitoring  of  employee 
exposures,  unless:  (1)  The  employer  can 
demonstrate,  on  the  basis  of  objective 
data,  that  the  asbestos-containing 
product  or  material  being  handled 
cannot  cause  exposures  above  the 
standard's  action  level  even  under 
worst-case  release  conditions;  or  (2)  the 
employer  has  historical  or  other  data 
demonstrating  that  exposures  on  a 
subsequent  job  will  be  below  the  action 
level.  Periodic  monitoring  is  addressed 
in  paragraph  (f)(3).  which  stipulates  that 
employers  whose  asbestos  operations 
are  being  conducted  within  a  regulated 
area  monitor  employee  exposures  daily; 
an  exception  to  this  requirement  would 
permit  employers  whose  employees  are 
all  wearing  supplied-air  respirators  to 
forego  periodic  monitoring.  Monitoring 
may  be  terminated  when,  in  accordance 
with  paragraph  (f)(4),  employers  obtain 
confirmation  by  means  of  period 
monitoring  that  their  employees' 
exposures  are  below  the  action  level. 
Paragraph  (f)(5)  provides  the  details  of 


OSHA's  reference  method  (ORM)  for 
asbestos  sampling  and  analysis.  It 
specifies  the  use  of  procedures  outlined 
in  Appendix  A  (or  use  of  a  method 
equivalent  to  the  ORM),  and  also 
presents  the  essential  elements  of  a 
quality  assurance  program  to  be 
followed  by  laboratories  engaged  in  the 
paragraphs  (f)(6)  and  (f)(7)  pertain  to 
requirements  for  employee  notification 
of  monitoring  results  and  to  observation 
of  monitoring,  respectively. 

The  principal  differences  in  the 
monitoring  requirements  of  the  existing 
and  revised  standards  are  that  the 
revised  standard:  (1)  eliminates  the 
existing  standard's  area  monitoring 
requirements;  (2)  permits  employers  who 
can  demonstrate  that  their  employees' 
exposures  to  asbestos  are  below  the 
action  level  to  be  exempt  from  initial 
monitoring:  (3)  allows  employers  to 
discontinue  monitoring  if  reliable 
measurements  indicate  that  employee 
exposures  are  below  the  action  level;  (4) 
specifically  states  that  representative 
employee  monitoring  may  be  used;  (5) 
restricts  periodic  monitoring  to 
operations  conducted  within  regulated 
areas;  and  (6)  imposes  the  use  of  an 
OSHA  Reference  Method  and  a 
laboratory  quality  assurance  program 
for  the  sampling  and  analysis  of 
asbestos  exposures.  These  changes 
reflect  the  input  of  the  many 
construction  experts  who  participated  in 
the  asbestos  rulemaking,  including 
OSHA's  Advisory  Committee  for 
Construction  Safety  and  Health.  The 
monitoring  requirements  have  thus  been 
tailored  specifically  to  the  needs  and 
characteristics  of  this  sector.  The  record 
evidence  and  OSHA's  reasons  for 
including  each  of  the  requirements  in  the 
monitoring  section  of  this  revised 
standard  are  discussed  in  detail  below. 
Exposure  monitoring  was  one  of  the 
more  controversial  issues  raised  by  the 
April  notice  (49  PR  14116).  Many 
commenters  provided  information  and 
opinions  on  specific  requirements  that 
should  or  should  not  be  included  in  the 
revised  standard  (Exs.  84-307;  123-A; 
84-424;  84-457;  263;  277;  328;  330;  92-008; 
92-025:  312-A;  Trs.  6/26.  pp.  71.  73.  82;  7/ 
11.  pp.  96. 107;  6/20.  pp.  9. 122;  7/6.  pp. 
67.  74. 187.  204;  7/5.  p.  121;  6/21.  p.  64;  7/ 
3.  pp.  41.  81. 180;  285;  6/28.  p.  252;  6/29. 
p.  140;  7/12.  p.  315).  The  comments 
received  addressed  five  major  points: 

(1)  Selection  of  an  appropriate 
monitoring  method; 

(2)  Requirements  for  laboratory 
accreditation; 

(3)  Requirements  for  initial 
monitoring: 

(4)  Frequency  of  periodic  monitoring; 

(5)  Choice  of  sampling  strategy. 


As  in  the  case  of  general  industry,  the 
need  for  a  standard  reference  method 
for  conducting  asbestos  monitoring  was 
supported  by  several  rulemaking 
participants  from  the  construction 
industry.  OSHA  has  carefully  evaluated 
these  comments  regarding  the  choice  of 
a  sampling  and  analytical  method  and 
has  discussed  this  record  evidence  in 
Section  X  of  this  preamble  (Summary 
and  Explanation  for  General  Industry). 
OSHA  has  determined,  based  on  this 
evidence,  that  requiring  employers  to 
use  a  standard  reference  method  for 
monitoring  exposures  to  asbestos  is 
necessary  to  eliminate  variability  in 
monitoring  results  that  is  caused  by  the 
use  of  different  sampling  and  analytical 
methods.  OSHA  has  also  determined 
that  the  OSHA  Reference  Method 
described  in  Appendices  A  and  B.  which 
is  derived  from  the  NIOSH  7400  method, 
is  appropriate  for  measuring  asbestos 
levels  on  construction  sites  as  well  as  in 
general  industry  workplaces.  OSHA  has 
further  determined  that  the  same  quality 
assurance  program  for  analytical 
laboratories  that  is  required  in  the 
revised  general  industry  standard  is 
necessary  to  reduce  both  intra-  and 
inter-laboratory  variability  in 
construction  (see  the  discussion  of  this 
program  in  Section  X.  above).  The 
record  evidence  pertaining  to  the 
construction  standard's  other  monitoring 
requirements  are  discussed  below. 

Several  commenters  urged  OSHA  to 
require  personal  rather  than  area 
sampling,  on  the  grounds  that  only 
personal  sampling  can  adequately 
characterize  employee  exposures  to 
asbestos  fibers  (Exs.  330;  Trs.  7/3.  p.  41; 
7/3,  p.  180).  Typical  of  these  comments 
was  that  of  the  Building  and 
Construction  Trades  Department  of  the 
AFL-CIO.  which  stated: 

The  BCTD  recommends  that  all  samples  be 
personal  samples  except  those  area  samples 
needed  to  determine  the  boimds  of  a 
regulated  area,  to  monitor  air  quality  from 
ventilation  equipment  completion  and  to 
determine  abatement.  Area  samples  can  not 
accurately  characterize  a  worker's  exposure. 
(Ex.  330} 

OSHA  agrees  with  the  comments  of 
the  BCTD  and  others,  and  has  required, 
in  paragraph  (f](l)(i)  that  employers 
conduct  monitoring  to  "determine 
accurately  the  airborne  concentrations 
of  asbestos  to  which  employees  may  be 
exposed"  and  in  paragraph  (f)(l)(ii)  that 
exposure  determinations  "be  made  from 
breathing  zone  air  samples  that  are 
representative  of  the  8-hour  TWA  of 
each  employee."  This  regulatory 
language  has  been  standard  in  all  of 
OSHA's  prior  health  rulemakings,  and 
reflects  OSHA's  belief  that  area 
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samples,  which  are  taken  at  locations 
outside  the  exposure  envelope 
surrounding  the  employee  as  he  or  she 
works,  generally  cannot  reflect  the 
exposure  experience  of  a  particular 
worker  accurately. 

However,  although  employers  are 
required  to  determine  the  exposure  of 
each  employee  exposed  to  asbestos,  this 
determination  is  not  required  to  be 
based  on  separate  measurements  taken 
for  each  employee.  Instead,  the  revised 
standard  permits  employers  to  use  a 
"representative"  measurement  to 
characterize  the  exposures  of  more  than 
one  employee  when  these  employees 
perform  essentially  the  same  job  under 
the  same  conditions.  For  these  types  of 
situations,  it  may  be  sufficient  for  the 
employer  to  monitor  one  or  a  few  of 
these  employees  to  obtain  data  that  are 
"representative"  of  the  exposure  of  the 
remaining  employees  in  the  group.  As 
permitted  in  paragraph  (f)(l](iii], 
representative  personal  sampling  for 
employees  engaged  in  similar  work  and 
exposed  to  similar  concentrations  of 
asbestos  fibers  can  be  achieved  by 
measuring  the  exposure  of  that  member 
of  the  exposed  group  who  can 
reasonably  be  expected  to  have  the 
highest  exposure  and  then  attributing 
this  exposure  level  to  the  remaining 
employees  in  the  group. 

In  many  work  situations,  this 
representative  monitoring  approach  may 
be  more  cost-effective  than  individual 
monitoring  of  all  employees  to 
determine  the  exposures  of  affected 
employees.  However,  employers  are  free 
to  use  any  monitoring  approach  that  will 
correctly  identify  the  breathing-zone 
exposures  of  their  employees  to 
airborne  asbestos. 

Paragraph  {f)(2)(i)  of  the  revised  rule 
contains  requirements  for  initial 
monitoring  for  construction  employees 
exposed  to  asbestos.  In  this  paragraph 
OSHA  requires  employers  to  conduct 
initial  monitoring  at  the  start  of  each 
new  asbestos  job  in  order  to  assess  the 
effectiveness  of  existing  engineering 
controls  and  to  provide  information 
necessary  for  the  proper  selection  of 
appropriate  respirators. 

OSHA  believes  that  initial  monitoring 
is  essential  for  protecting  employee 
health  because  it  provides  the  employer 
with  information  for  determining  the 
necessity  for  using  engineering  controls.  • 
instituting  or  modifying  work  practices, 
and  selecting  appropriate  respiratory 
protection.  Recognizing  the  varied 
nature  of  construction  projects.  OSHA 
has  required  that  initial  monitoring  for 
employee  exposures  be  conducted  at  the 
start  of  each  new  construction  project 
that  involves  the  handling  or  disturbing 
of  asbestos-containing  materials. 


Paragraph  (f)(2)(ii)  allows  employers 
to  dispense  with  initial  monitoring  if 
they  can  demonstrate  by  means  of 
objective  data  that  asbestos-containing 
products  or  material  cannot  release 
airborne  fibers  in  concentrations 
exceeding  the  action  level.  OSHA 
believes  that  employers  may  be  able  to 
obtain  data  from  the  manufacturers  of 
asbestos-containing  products  that 
demonstrate  that  these  materials  will 
not  release  asbestos  at  levels  that 
exceed  the  action  level,  even  under 
worst  case  conditions.  This  exemption  is 
similar  to  those  included  in  recent 
OSHA  health  standards  (see  for 
example,  29  CFR  1910.1047,  ethylene 
oxide)  and  reflects  the  suggestion  of  the 
BCTD  (Ex.  87-2)  and  the  AIA/NA  (Ex. 
84-307)  that  employers  be  exempted 
from  monitoring  when  employees  are 
handling  asbestos  products  that  are  not 
capable  of  releasing  a  significant 
amount  of  fibers. 

OSHA  also  provides  an  exemption  in 
paragraph  (f)(2)(iii)  for  employers  who 
have  historical  monitoring  data.  OSHA 
has  included  this  exemption  in 
recognition  of  the  fact  that  many 
employers  are  currently  conducting 
exposure  monitoring  on  construction 
sites;  this  exemption  would  prevent 
these  employers  from  having  to  repeat 
monitoring  activity  for  construction  jobs 
that  are  substantially  similar  to  previous 
jobs  for  which  monitoring  was 
conducted. 

However,  such  monitoring  data  must 
have  been  obtained  from  projects 
conducted  by  the  employer  that  meet 
the  following  conditions: 

(1)  The  data  upon  which  judgments  are 
based  are  scientifically  sound  and  collected 
using  methods  that  are  sufficiently  accurate 
and  precise. 

(2)  The  processes  and  work  practices  in  use 
when  the  historical  data  were  obtained  are 
essentially  the  same  as  those  to  be  used 
during  the  job  for  which  initial  monitoring 
will  not  be  performed. 

(3)  The  characteristics  of  the  asbestos- 
containing  material  being  handled  when  the 
historical  data  were  obtained  are  the  same  as 
those  on  the  job  for  which  initial  monitoring 
will  not  be  performed. 

(4)  Environmental  conditions  prevailing 
when  the  historical  data  were  obtained  are 
the  same  as  for  the  job  for  which  initial 
monitoring  will  not  be  performed. 

OSHA  believes  that  if  an  employer 
has  monitoring  data  that  meet  these 
conditions,  he  or  she  can  be  reasonably 
confident  that  these  data  are 
representative  of  employee  exposures 
that  will  be  encountered  on  a  new 
construction  site.  The  Associated 
General  Contractors  of  America  (AGC) 
suggested  that  OSHA  permit  a  variant  of 
this  historical  monitoring  data  provision 
(Ex.  84-457).  The  AGC  noted  that 


OSHA's  traditional  requirements  for 
initial  monitoring  may  not  be 
appropriate  for  construction  worksites 
because  of  the  short  duration  of  many 
construction  operations.  The  AGC 
stated: 

Construction  contractors  have  often  found 
the  benefits  of  monitoring  to  be  quite  limited. 
Their  problem  is  that  taking  air  samples,  and 
getting  results,  takes  far  too  long.  By  the  time 
the  results  arrive,  the  contractors'  employees 
have  often  already  completed  their  work  with 
the  material  containing  asbestos.  (Ex.  84-457) 

The  AGC  suggested  that  OSHA  permit 
contractors  who  begin  an  asbestos 
project  such  as  asbestos  removal, 
renovation,  or  maintenance  activities  to 
either  (1)  conduct  initial  monitoring  at 
the  beginning  of  each  project,  or  (2)  use 
exposure  data  from  a  data  base  of 
historical  exposure  monitoring  results 
obtained  from  different  employers 
conducting  similar  projects  (Ex.  84-457). 
The  AGC  was  of  the  opinion  that: 

...  a  contractor  choosing  to  consult  an 
appropriate  data  base  should  not  also  have  to 
monitor.  The  data  base  would  serve  the  same 
essential  purposes  that  monitoring  would 
otherwise  serve.  It  would  inform  the 
contractor  of  what  to  expect,  and  provide  him 
with  a  sound  basis  for  selecting  respiratory 
protection  and  assessing  the  need  for  other 
steps.  In  fact,  the  data  base  would  be 
superior  to  monitoring  to  the  extent  that  it 
would  eliminate  the  time  lag  in  getting  results 
from  laboratories.  (Ex.  84-457) 

Although  Joe  Adam.  Director  of  the 
Department  of  Safety  and  Health. 
United  Association  of  Journeymen  and 
Apprentices  of  the  Plumbing  and  Pipe 
Fitting  Industry  of  the  United  States  and 
Canada  pointed  that  creating  such  a 
data  base  would  require  a  considerable 
amount  of  monitoring,  OSHA 
encourages  employers  to  compile  and 
use  any  information  that  will  aid  in  the 
protection  of  workers'  health.  OSHA 
would  permit  the  use  of  such  data  in  lieu 
of  initial  monitoring  if  information  from 
the  data  base  is  available  and 
sufficiently  detailed  to  meet  the 
requirements  of  paragraph  (f)(2)(iii)  for 
historical  data. 

Paragraph  (f)(3)  requires  that 
employers  conduct  daily  air  monitoring 
for  asbestos  in  areas  where  the  airborne 
concentration  of  asbestos  exceeds  the 
PEL  This  requirement  differs  from  the 
periodic  monitoring  requirement  in  the 
revised  general  industry  standard  for 
asbestos,  which  mandates  quarterly 
monitoring  of  employees  whose 
exposures  exceed  the  action  level. 

Many  commenters  noted  that 
mandating  pre-set  monitoring 
frequencies,  such  as  those  prescribed  in 
other  OSHA  health  standards  for  fixed 
worksites,  may  be  inappropriate  for 
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certain  work  at  operations  conatruction 
sites,  where  asbestos-related  activities 
are  typically  intermittent  and  of  short 
duraUon  (Exs.  84-307.  84-457.  S3a  Tr.  6/ 
27,  p.  Vn-17).  The  Building  and 
Construction  Trades  Department.  AFL- 
aO.  states: 

Monitoring  construction  jobs  poses  a 
unique  problem  since  exposure  levels  are 
constantly  changing  as  the  job  progresses, 
and  may  vary  with  weather  conditions  In 
outdoor  operations. .  .  .  Hence,  traditional 
sampling  strategies  that  work  well  for  fixed 
work  sites  with  predictable  and  stable 
exposure  levels  must  be  adapted  for  non- 
fixed  construction  exposures.  (Ex.  330) 

As  an  alternative  to  traditional 
periodic  monitoring  requirements,  the 
BCTD  recommended  that  employers 
engaged  in  asbestos  abatement  work 
conduct  sampling  each  day  for  5 
consecutive  days  and  reduce  the 
frequency  of  monitoring  to  weekly  if 
exposure  levels  remain  below  1.0  f/cc. 
(Ex.330). 

Similarly,  the  specifications  for 
asbestos  abatement  submitted  by  the 
New  York  City  Office  of  Design  and 
Construction  requires  that  monitoring  be 
conducted  daily  within  a  work  area 
during  asbestos  removal  or 
encapsulation  work.  (Ex.  92-25)  In 
addition,  one  construction  employer  that 
participated  in  the  rulemaking  hearing 
stated  that  he  conducted  daily 
monitoring.  Mr.  Thomas  J.  Major.  Jr., 
President  of  Major  Instdators  of  Ciolden. 
Colorado  noted  that  his  firm  conducted 
both  personal  and  area  monitoring  on  a 
daily  basis  for  asbestos  removal 
projects.  (Ex.  e08X.  p.  199). 

OSHA  agrees  with  the  BCTD  that,  due 
to  the  short  duration  of  most 
construction  projects  and  the  frequency 
with  which  the  work  environment 
changes  on  construction  sites,  the 
traditional  quarterly  or  semi-annual 
monitoring  frequencies  that  OSHA  has 
mandated  in  other  health  standards 
would  not  provide  an  adequate  degree 
of  protection  to  construction  employees. 
This  is  particularly  the  case  for 
employees  working  in  regulated  areas, 
where  monitoring  data  are  essential  for 
ensuring  that  appropriate  respiratory 
protection  is  selected  throughout  the 
project.  Accordingly,  OSHA  has 
required  that  employers  conduct  daily 
monitoring  in  regulated  areas,  which  are 
required  to  be  established  where  the 
PEL  has  been  exceeded.  However,  in 
regulated  areas  where  the  maximimi 
level  of  respiratory  protection  is 
afforded  employees  through  the  use  of 
Type  C  full-facepiece  supplied-air 
respirators,  the  employer  may,  as  stated 
in  paragraph  (f)(3),  dispense  with  daily 
monitoring. 


The  existing  standard  (29  CFR 
1910.1001)  contained  requirements  for 
environmental  monitoring  in  addition  to 
requirements  for  employee  exposure 
monitoring  using  breathing  zone 
samples.  This  provision  of  the  former 
standard  stated  that  "samples  shall  be 
collected  from  areas  of  a  work 
environment  which  are  representative  of 
the  airborne  concentrations  of  asbestos 
fibers  which  may  reach  the  breathing 
sone  of  employees." 

OSHA  has  not  retained  diis 
requirement  in  the  revised  standards  for 
asbestos  because  the  Agency  finds  this 
provision  duplicative  of  the 
requirements  in  paragraphs  (f)(l)(i)  and 
(f)(l)(ii).  OSHA  bebeves  that  the 
personal  monitoring  called  for  in  these 
two  provisions  will  permit  the  employer 
to  accurately  determine  employee 
exposures  and  that  compUance  with  the 
former  standard's  area  monitoring 
provision  will  not  add  to  an  increase  the 
accuracy  of  such  determinations. 
Accordingly,  the  Agency  has  deleted  the 
former  area  monitoring  requirement 
from  both  the  revised  construction  and 
the  general  industry  standards.  In  doing 
so,  OSHA  is  increasing  the  cost- 
efiectiveness  of  the  standard  by 
eliminating  duplication  in  regulatory 
requirements.  OSHA  has  not  retained 
the  requirements  for  environmental 
monitoring  in  the  final  rule  because  the 
Agency  believes  that  employees  are 
provided  adequate  protection  by  the 
required  breathing  zone  sampling. 
However,  OSHA  does  not  discourage 
employers  from  performing 
envirormtental  monitoring  during 
asbestos-related  construction  projects  if 
they  choose  to  do  so,  because  the 
Agency  recognizes  that  environmental 
monitoring  can  be  useful  for  (1) 
determining  the  extent  of  emissions  of 
asbestos  fibers  into  the  general 
environment,  and  (2)  establishing  the 
boundaries  of  regulated  areas. 

Like  the  existing  sttindard.  the  revised 
standard  requires  employers  to  notify 
employees  of  their  exposure  levels  and 
to  provide  employees  exposed  to 
asbestos  an  opportunity  to  observe  any 
air  sampling  being  performed  in 
accordance  with  the  standard; 
designated  employee  representatives 
must  also  be  given  this  opportunity.  The 
revised  standard  further  specified  that 
such  observers  be  provide  with  and 
required  to  wear  any  protective  clothing 
and  equipment  required  by  the  standard 

These  provisions  are  consistent  with 
Section  8(c)  of  the  Act,  which  requires 
employers  to  permit  employees  to 
observe  any  required  monitoring  and  to 
notify  employees  of  their  monitoring 
results.  No  commenters  addressed  this 
provision  of  the  existing  rule,  and 


OSHA's  experience  with  that  rule  and 
other  health  standards  has  shown  that 
these  provisions  have  not  presented 
compliance  or  other  problems  in  the 
past.  OSHA  has  therefore  determined 
that  inclusion  of  these  observations  of 
monitoring  requirements  in  the  revised 
standard  is  appropriate. 

In  sum,  OSHA  has  determined  that 
the  monitoring  requirements  contained 
in  paragraph  (f)  of  the  revised  standard 
for  construction  will  attain  the  goals  of 
monitoring  provisions  traditionally 
included  in  OSHA  health  standards 
designed  for  fixed-site  manufacturing 
facihties  to  suit  the  variable  conditions 
on  construction  worksites,  OSHA  has 
tailored  the  monitoring  requirements  in 
the  new  standard  to  reflect  the 
recommendation  of  the  CACOSH  and  of 
many  other  commenters  in  this 
rulemaking. ' 

Paragraph  (g)— Methods  of  Compliance 

The  former  standard  governing 
occupational  exposure  to  asbestos 
required  that  engineering  controls  and 
work  practices  be  used  to  meet  the 
exposure  limits  contained  in  the 
standard.  The  engineering  control 
methods  outlined  in  the  standard 
included  isolatioa  enclosure,  exhaust 
ventilation,  and  dust  collection.  The 
former  standard  also  provided  specific 
requirements  for  the  design,  installation, 
and  maintenance  of  local  exhaust 
ventilation  systems  and  for  the  use  of 
local  exhaust  ventilation  on  hand  and 
power  tools  that  may  produce  or  release 
asbestos  fibers  in  excess  of  the 
exposure  limits  of  the  standard. 

Work  practices,  particularly  wet 
methods,  were  recognized  by  OSHA  In 
the  former  standard  as  necessary  for 
maintaining  exposures  at  or  below  the 
PEL  The  use  of  wet  methods  was 
required  to  the  extent  practicable  to 
reduce  the  release  of  asbestos  fibers 
unless  the  usefuhiess  of  the  product 
would  be  diminished  by  the  use  of  such 
methods. 

In  the  revised  standard  at  paragraph 
(g)(l)(n.  OSHA  has  presented  a  list  of 
engineering  and  work  practice  control 
methods  that  based  on  the  data 
collected  in  the  rulemaking  record,  have 
been  determined  to  be  effective  for 
reducing  exposures  to  asbestos  fibers. 

The  effectiveness  of  local  exhaust 
ventilation  systems  that  are  equipped 
with  HEPA-filtered  dust  collection 
systems  was  addressed  by  several 
commenters  (Ex.  330;  Tr.  7/10,  p.  126). 
The  Building  and  Construction  Trades 
Department  described  the  effectiveness 
of  local  exhaust  ventilation  systems 
(LEVs)  as  follows: 
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LEVs  are  designed  to  be  easily  employed 
with  power  and  hand  tools  used  in  cutting 
asbestos-containing  products  such  as  A/C 
pipe  and  A/C  sheet.  LEVs  focus  a  small 
vacuum  directly  on  the  cutting  area  and  thus 
pump  virtually  all  of  the  asbestos  fibers  out 
of  the  work  environment.  (Ex.  330) 

OSHA  believes  that  general 
ventilation  syst^s  may  also  be 
effective  in  reducing  employee  exposure 
to  asbestos  fibers.  Such  systems  are 
useful  for  reducing  the  concentration  of 
fibrous  materials  and  removing 
potentially  harmful  asbestos  fibers  from 
the  air  through  a  HEPA  filtration  system. 
OSHA  cautions  employers,  however, 
that  the  use  of  general  dilution 
ventilation  will  tend  to  spread  asbestos 
contamination  unless  the  return  air  is 
passed  through  a  HEPA  filter. 

Vacuum  cleaners  that  are  equipped 
with  HEPA  filters  are  effective  controls 
for  cleaning  asbestos  spills  and 
collecting  asbestos  debris  following  an 
asbestos  removal,  demolition,  or 
renovation  activity.  The  HEPA-filtered 
vacuum  systems  collect  asbestos- 
containing  material  while  capturing 
asbestos  fibers  and  preventing  them 
from  becoming  airborne. 

Isolation  of  asbestos-containing 
materials  during  construction  activities 
is  an  effective  means  of  preventing  the 
disturbance  of  the  asbestos  materials 
and  preventing  potential  exposures. 
Enclosures  include  building  walls 
around  pipes  and  other  surfaces  that  are 
covered  with  asbestos-containing 
materials  or  wrapping  pipes  in  metal 
sheeting  to  prevent  the  insulation  from 
being  damaged. 

Several  commenters  advocated  the 
use  of  wet  methods  and  wetting  agents 
as  one  of  the  most  effective  work 
practices  for  reducing  the  release  of 
asbestos  fibers  and  minimizing  the 
resultant  employee  exposures  (Exs.  92- 
8;  92-11;  92-25;  330;  Tr.  7/3,  p.  181).  The 
Building  and  Construction  Trades 
Department,  AFL-CIO  (Ex.  330), 
presented  an  analysis  of  the  information 
contained  in  the  rulemaking  record  on 
the  use  of  wet  methods.  The  data 
presented  show  a  decrease  in  fiber 
counts  of  up  to  90  percent  when  wet 
methods  and  wetting  agents  are  used 
(Ex.  330).  In  addition,  several  of  the 
asbestos  removal  specifications 
submitted  to  the  rulemaking  record 
specified  wet  methods  and  wetting 
agents  as  a  mandatory  method  during 
asbestos  removal  (Exs.  92-1;  92-11;  92- 
25). 

The  prompt  disposal  of  asbestos 
materials  in  leak-tight  containers  can  be 
an  effective  work  practice  because 
asbestos-containing  materials  are  sealed 
in  disposal  containers  while  they  are 
still  wet  and  less  likely  to  release 


potentially  hazardous  asbestos  fibers. 
Placing  asbestos  waste  in  disposal 
containers  promptly  will  also  reduce  the 
risk  that  large  pieces  of  asbestos  will  be 
broken  into  smaller  pieces  by  activity  in 
the  work  area  and  thus  be  more  likely  to 
become  airborne. 

OSHA  believes  that  the  use  of  the 
above-described  engineering  controls 
and  work  practices  will  greatly  reduce 
employee  exposure.  The  controls 
prescribed  in  paragraph  (g)(I)(i)  of  the 
revised  standard  reflect  the  information 
available  to  OSHA  in  the  rulemaking 
record  regarding  the  effectiveness  of 
engineering  and  work  practice  controls 
for  reducing  employee  exposures  in 
construction.  Paragraph  (g)(l)(i)(G) 
states  that  controls  other  than  those 
listed  may  also  be  required,  provided 
that  the  Assistant  Secretary  can  show 
that  they  are  feasible.  When  evaluating 
the  feasibility  of  those  controls,  the 
Assistant  Secretary  will  consider  their 
availability  in  the  marketplace. 

In  paragraph  (g)(l)(ii).  the  revised  rule 
requires,  in  situations  where  engineering 
and  work  practice  controls  are  not 
sufficient  to  reduce  employee  exposures 
to  or  below  the  PEL,  that  the  employer 
implement  such  controls  to  reduce 
employee  exposure  to  the  lowest 
feasible  level  and  then  supplement  them 
by  the  use  of  respiratory  protection.  This 
requirement  reflects  OSHA's  traditional 
policy  that  engineering  and  work 
practice  controls  should  be  the  primary 
means  by  which  workers  are  protected 
from  exposure  to  harmful  substances; 
personal  protective  equipment  may  only 
be  used  in  emergencies  or  where  other 
methods  are  not  feasible,  are  not 
adequate,  or  have  not  yet  been  installed 
and  tested. 

The  requirement  maintaining  the 
traditional  hierarchy  of  controls  in  the 
revised  standard  represents  a  change 
from  OSHA's  proposed  approach  for  the 
methods  of  compliance  requirements  for 
construction.  In  the  April  notice  (49  FR 
14124).  OSHA  proposed  to  retain  the 
former  provision  in  1910.1001(c)  that 
required  employers  to  implement 
feasible  engineering  and  work  practice 
controls  to  achieve  the  2  f/cc  exposure 
limit.  Under  the  proposal,  the  employer 
would  then  have  been  permitted  to 
select  among  engineering  controls,  work 
practices,  and  personal  protective 
equipment  to  achieve  the  reduced  PEL 
OSHA  proposed  this  approach 
specifically  for  its  asbestos  rulemaking 
because  of  public  response  to  OSHA's 
ANPRs  for  9  1910.1000(e)  (Air 
Contaminants)  and  S  1910.134(a)(1) 
(Respiratory  Protection)  that  endorsed  a 
more  flexible  compliance  strategy  with 
regard  to  the  use  of  respirators.  In 
proposing  these  methods  of  compliance. 


the  Agency  also  requested  comments 
and  information  ".  .  .  concerning  the 
extent  to  which  respirators  may  provide 
effective  protection  against  asbestos 
exposure  and  may  be  relied  upon  as  a 
substitute  for  engineering  or  work 
practice  controls"  (49  FR  4125). 

Commenters  responding  to  OSHA's 
proposed  methods  of  compliance 
requirement  for  the  asbestos 
construction  standard  objected  to  the 
Agency's  departure  from  the  traditional 
controls  approach  (Exs.  123-A;  277;  330; 
Trs.  6/27.  p.  108;  6/27.  p.  74;  6/29.  p.  17; 
7/3,  p.  137;  7/3,  p.  181;  7/6,  p.  5).  The 
BCTD  argued  that  by  not  prescribing 
specific  compliance  methods.  OSHA 
was  being  inconsistent  with  the  intent  of 
Section  6(b)(5)  of  the  Act,  and  that ".  .  . 
OSHA  caimot  rely  on  a  judgment  by  the 
employer  as  to  how  best  to  control 
occupational  exposures  to  toxic 
substances,  but  rather  must  itself  both 
establish  the  permissible  exposure  limits 
for  such  substances  and  set  forth 
specific,  objective  measures  to  reduce 
exposures  to  or  below  those  limits"  (Ex. 
330,  p.  39).  At  the  informal  hearing, 
Robert  Cooney  of  CACOSH  read  the 
following  statement  from  Robert 
Georgine  on  behalf  of  the  BCTD: 

[Using  engineering  and  work  practice 
controls  as  the  primary  means  of  controlling 
asbestos  exposures]  must  remain  the 
governing  principle  of  an  a8t>estos  health 
standard.  OSHA  should  not  allow  employers 
to  use  personal  protective  equipment 
including  respirators  as  a  substitute  for  the 
former.  (Tr.  6/27.  p.  74) 

Richard  F.  Boggs,  Vice  President  of 
Organization  Resources  Counselors, 
explained  the  rationale  for  retraining  the 
traditional  hierarchy  of  controls: 

The  rationale  behind  (the  use  of 
engineering  and  work  practice  controls 
before  respirators]  is  based  primarily  on  two 
principles.  One  is  that  protection  of  the 
employee  is  usually  most  effectively  attained 
by  elimination  or  minimization  of  the  hazard 
at  its  source,  which  work  practices  and 
engineering  controls  are  trath  designed  to  do. 
The  other  is  that  methods  which  depend  upon 
human  behavior  are  inherently  less  reliable 
than  well-maintained  mechanical  methods. 
(Ex.  123-A  p.  20) 

Mr.  Pigg.  of  the  ALA/NA.  testified  at 
the  hearing  that  the  traditional  hierarchy 
of  controls  should  apply  to  asbestos 
standards  for  both  general  industry  and 
construction: 

AIA/NA  fully  supports  OSHA's  efforU  to 
minimize  all  worker  exposures  to  asbestos  to 
the  extent  reasonable  and  feasible,  whether 
such  exposures  be  in  the  manufacture  and 
installation  of  new  products  or  in  renovation, 
demolition  and  other  activities  where 
previously-installed  products  may  release 
fibers. 
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As  AIA/NA  indicated  in  its  opening 
comments,  the  OSHA  ...  PEL  should  be 
reduced  to  the  lowest  level  feasible  through 
engineering  and  work  practice  controls. 

Like  many  other  participants  in  this 
rulemaking.  AlA/NA  does  not  believe  OSHA 
should  rely  on  respirator  use  when 
engineering  and  work  practice  controls  can 
feasibly  achieve  the  PEL  (Tr.  7/6,  p.  5) 

In  addition,  OSHA  reviewed  the 
testimony  of  a  number  of  other 
commentera  who  supported  OSHA's 
traditional  approach  to  methods  of 
compliance  [see  Section  X.  Summary 
and  Explanation  for  a  Revised  Standard 
for  General  Industry).  In  response  to  the 
overwhelming  body  of  evidence 
contained  in  the  record  and  testimony 
supporting  the  retention  of  the 
traditional  hierarchy  of  controls  in  this 
rulemaking,  the  revised  rule  for  asbestos 
requires  that  engineering  and  work 
practice  controls  be  implemented  to 
reduce  employee  exposures  to  the  PEL, 
and  that  personal  protective  equipment 
be  used  only  to  supplement  engineering 
and  work  practice  controls  and  in 
emergencies.  As  explained  in  the  April 
proposal.  OSHA  is  considering  revising 
its  policy  on  the  hierarchy  of  controls 
and  is  sobciting  comment  on  this  policy 
in  general  (49  FR  14124).  Because  of  the 
serious  nature  of  the  threat  posed  to 
construction  workers  exposed  to 
asbestos;  however.  OSHA  believes  it 
would  be  imprudent  to  await  the  final 
outcome  of  the  general  rulemaking  on 
hierarchy  of  controls  before 
promulgating  a  revised  rule  for  asbestos. 
Therefore,  OSHA  is  proceeding  with  the 
revised  asbestos  rule  for  construction 
and  is  retaining  its  traditional 
requirements  for  appropriate  methods  of 
compliance. 

Paragraph  [g)(2)  of  the  revised 
standard  for  construction  prohibits  the 
use  of  high-speed  abrasive  disk  saws 
that  are  not  equipped  with  local 
ventilation,  the  use  of  compressed  air  to 
remove  asbestos-containing  materials, 
and  the  application  of  asbestos  by  spray 
methods.  OSHA  has  specifically 
prohibited  these  activities  in  response  to 
concerns  by  rulemaking  participants 
that  worker  exposure  to  asbestos  during 
these  operations  woidd  be  consistently 
excessive. 

OSHA's  prohibition  of  the  use  of 
abrasive  disk  saws  is  consistent  with 
the  recommendation  of  the  AIA  (Ex.  328. 
p.  IV-15).  Banning  the  use  of  these  saws 
without  local  veutilation  was  also 
supported  by  the  Association  of 
Asbestos  Cement  Pipe  Producers 
(AACPP)  (Tr.  710,  p.  140)  and  the 
American  Water  Works  Association  (Tr 
710.  pp.  124-125).  Joseph  Jackson  of  the 
AACPP  testified  at  the  hearing  that  the 
use  of  abrasive  disk  saws  today  is  ".  .  . 


a  very  infrequent  practice,  mainly 
because  of  the  penalties  involved  in 
major  market  areas  such  as  California 
for  the  use  of  abrasive  disk  saws  .  .  .*' 
(Tr.  710.  p.  124).  The  hazard  associated 
with  the  use  of  unventilated  abrasive 
saws  is  also  evident  from  data  obtained 
by  CONSAD.  Inc.  (Ex.  92),  which 
reported  that  the  operator's  ft-hour  TWA 
exposure  level  can  exceed  5  f/cc.  The 
BCTD  took  a^roader  position  and 
recommended  diat  OSHA  prohibit  the 
use  of  any  hand  or  power  tool  not 
equipped  with  local  ventilation  (Ex.  87- 
2.  p.  13).  Althou^  the  use  of  local 
ventilation  is  one  of  the  engineering 
controls  permitted  under  paragraph 
(g)(1)  of  the  revised  standard,  OSHA  did 
not  find  that  the  record  evidence 
supported  a  prohibition  against  the  use 
of  all  hand  or  power  tools  operated 
without  local  ventilation.  Therefore, 
OSHA  has  restricted  the  prohibition  to 
the  use  of  abrasive  disk  saws  operated 
without  local  ventilation. 

In  the  revised  standard.  OSHA  has 
also  prohibited  the  use  of  compressed 
air  to  remove  asbestos-containing 
materials,  unless  the  compressed  air  is 
used  in  conjunction  with  an  enclosed 
ventilation  system  to  capture  the 
resulting  dust  cloud.  Using  compressed 
air  to  clean  asbestos  dust  from  surfaces 
results  in  the  formation  of  large  dust 
clouds  that  lead  to  excessive  exposures 
of  the  operator  and  bystanders  unless 
local  ventilation  is  used.  Prohibitions 
against  the  use  of  compressed  air  were 
reconmiended  by  both  the  AIA  (Ex.  328, 
p.  IV-15)  and  the  BCTD  (Ex.  87-2,  p.  13). 
The  final  prohibition  contained  in  the 
revised  standard  for  construction  is 
against  the  spray  application  of 
asbestos  materials.  This  represents  a 
change  from  the  existing  standard, 
which  permitted  the  spraying  of 
asbestos-containing  materials  if  proper 
respiratory  protection  is  used.  Although 
workers  performing  the  application  may 
be  adequately  protected  by  the  use  of 
respirators  and  protective  clothing, 
OSHA  now  believes  that  emissions 
resulting  from  the  operation  are  high 
and  can  result  in  excessive  bystander 
exposure  to  a  carcinogen.  It  is  for  this 
reason  that  both  EPA  (40  CFR  61.148) 
and  the  State  of  California  have  banned 
the  spraying  of  asbestos-containing 
materials  in  buildings  and  structures 
during  construction,  alteration,  or  repair 
operations.  The  prohibition  contained  in 
OSHA's  revised  standard  against  the 
application  of  asbestos  materials  by 
spray  reflects  the  concern  of  these 
government  agencies  that  the  use  of 
spray  applications  of  asbestos  poses  a 
serious  carcinogenic  hazard. 


Paragraph  fh}— Respiratory  Protection 

The  existing  asbestos  standard.  29 
CFR  1910.1001  (effective  July  7. 1972). 
required  respiratory  protection  to  be 
worn  to  reduce  exposures  below  the  2.0 
f/cc  PEL  under  the  following 
circumstances:  (1)  during  the  time 
necessary  to  install  engineering  controls 
and  institute  work  practices:  (2)  in  work 
situations  in  which  engineering  controls 
and  work  practices  are  not  feasible  for 
reducing  exposures  to  or  below  the  PEL; 
or  (3)  in  emergencies.  "Ehe  existing 
standard  also  permittetfUiogle-usg  or 
reusable  air-purifying  respiraWfs  only 
be  used  in  work  situations  in  which  the 
concentration  of  airborne  asbestos 
fibers  was  less  than  10  times  the  PEL  or 
ceiling  limit.  In  situtations  in  which  the 
concentration  of  asbestos  fibers  was 
less  than  100  times  the  PEL  or  ceiling 
limit,  the  existing  standard  allowed  the 
use  of  full  facepiece  air-purifying 
respirators.  Type  "C"  supplied-air 
respirators  operated  in  the  continuous- 
flow  or  pressure-demand  mode  were 
required  in  work  situations  in  which  the 
concentration  of  asbestos  fibers 
exceeded  100  times  the  PEL  or  ceiling 
limit.  The  existing  standard  also 
required  employees  to  establish  a 
respirator  program  in  accordance  with 
ANSI  Z88.2-1969. 

In  addition,  the  existing  standard 
required  that  no  employee  be  assigned 
to  work  where  respiratory  protection  is 
necessary  if  an  examining  physician 
determined  that  the  employee  was 
unable  to  function  normally  whHe 
wearing  a  respirator. 

Paragraph  (c).  Methods  of 
Compliance,  of  the  existing  standard 
required  that  type  "C"  supplied-air        ^ 
respirators  operated  in  a  continuous- 
flow  or  pressure-demand  mode  be  used 
in  any  work  situation  that  involves  the 
spraying  of  asbestos  or  during  the 
removal  or  demolition  of  asbestos  from 
pipes,  structiires.  or  equipment  insulated 
with  asbestos. 

In  the  April  notice.  OSHA  requested 
public  comment  on  the  selection  of 
appropriate  respirators  for  various  work 
situations.  Infonnation  was  specifically 
requested  regarding  the  necessity  for 
requiring  type  "C"  supplied-air 
respirators  during  the  spraying  of 
asbestos  and  during  asbestos 
demolition,  removal,  and  renovation 
operations. 

Paragraph  (h).  Respiratory  Protection. 
of  the  revised  standard  for  the 
construction  industry  requires  that 
employers  provide  respirators  at  no  cost 
to  employees: 


(1)  During  the  interval  necessary  to 
install  or  implement  feasible  engineering 
and  work  practice  controls; 

(2)  In  operations  such  as  maintenance 
and  repair  activities  for  which 
engineering  and  work  practice  controls 
are  not  feasible: 

(3)  In  work  situations  in  which 
feasible  engineering  and  work  practice 
controls  are  not  yet  sufficient  to  reduce 
exposure  to  or  below  the  PEL:  and 

(4)  In  emergencies. 

The  language  of  paragarph  (h)(1)  has 
been  revised  from  that  of  the  existing 
standard  to  conform  to  standard 
language  used  in  more  recent  OSHA 
rulemakings.  Employers  are  required 
under  paragraph  (h)(2)  of  the  revised 
rule  to  select  appropriate  respirators 
based  on  employee  exposure  levels  that 
exist  in  the  workplace.  The  required 
respirators  range  from  half-mask  air- 
purifying  respirators  equipped  with 
high-efficiency  filters  for  concenfrations 
that  do  not  exceed  10  times  the  PEL  to 
full-facepiece  supplied-air  respirators  or 
SCBA  when  the  concentration  of 
asbestos  fibers  exceeds  100  times  the 
PEL.  Employers  are  required  to  select 
respirators  from  those  that  are  approved 
by  the  National  Institute  for 
Occupational  Safety  and  Health  and  the 
Mine  Safety  and  Health  Administration 
under  the  provisions  of  30  CFR  Part  11. 
In  addition,  employers  are  required  to 
provide  powered  air-purifying 
respirators  at  the  request  of  employees 
whenever  such  a  respirator  will  provide 
adequate  protection  for  the 
concentration  existing  in  the  workplace. 

Under  paragraph  (h)(3).  employers  are 
required  to  institute  a  Respiratory 
Protection  program  as  required  imder  29 
CFR  1910.134.  The  required  program  is 
to  include  (1)  criteria  for  changing  filter 
elements  for  air-purifying  respirators.  (2) 
a  policy  permitting  employees  time  to 
leave  work  areas  to  wash  their  faces 
and  respirator  facepieces  to  prevent 
skin  irritation,  and  (3)  a  policy  for 
reassigning  employees  to  other  jobs  if  a 
physician  determines  that  the  employee 
cannot  function  normally  while  wearing 
a  respirator.  Under  paragraph  (h)(4).  the 
revised  standard  requires  that 
employees  perform  qualitative  or 
quantitative  fit  testing  for  all  employees 
required  to  wear  a  negative-pressure 
respirator.  The  requirements  for  the  use, 
selection,  program  elements,  and  fit 
testing  of  respirators  are  the  same  as 
those  contained  in  the  general  industry 
standard  and  are  substantially  similar  to 
the  requirements  contained  in  other 
recent  OSHA  health  standards  (see  for 
example  29  CFR  1910.1043,  Cotton  Dust). 

Many  commenters  who  submitted 
information  to  OSHA  during  the 
rulemaking  proceedings  addressed 


issues  regarding  the  appropriate  use  of 
respirators  (Exs.  78;  90-113;  9(>-160;  90- 
173;  90-182;  90-236;  92-3;  90-13:  92-25: 
123-A;  147: 169: 181;  195;  208;  298;  308; 
311-E;  311-G:  313:  328;  330:  Trs.  6/19,  p. 
102:  6/20;  6/25,  p.  15;  6/26.  p.  78;  6/29,  p. 
196;  7/2,  p.  23;  7/3,  p.  44;  7/12,  p.  338). 
These  commenters  addressed  four  major 
issues: 

(1)  The  use  of  disposable  respirators: 

(2)  The  selection  of  appropriate  filter 
media  for  air-purifying  respirators; 

(3)  The  use  of  Type  "C"  supplied-air 
respirators:  and 

(4)  Requirements  for  qualitative  or 
quantitative  fit  testing. 

Several  commenters  advocated  the 
use  of  disposable  respirators  for 
protection  against  asbestos  exposure 
(Exs.  84-457;  311;  328;  341;  Tr.  7/10,  p. 
126).  For  example,  the  Asbestos 
Infonnation  Association/North  America 
stated: 

The  record  of  this  proceeding  shows  that 
employers  in  primary  and  secondary 
manufacturing  industries  commonly  provide 
negative  pressure  single  use  or  reusable 
respirators  to  workers  who  request  them. 
AIA/NA  recommends  that  this  practice  be 
codified  in  the  Revised  Asbestos  Standard  to 
allow  workers  to  achieve  an  additional 
margin  of  health  protection  if  they  so 
desire.  (Ex.  328). 

The  Minnesota  Mining  and 
Manufacturing  Company  (3M)  stated 
that  "certain  air-purifying  negative- 
pressure  half-mask  disposable 
respirators  should  remain  in  the 
proposed  asbestos  respirator  selection 
table  for  use  [during  exposures  of]  up  to 
10  times  the  permissible  exposure  level" 
(Ex.  341). 

E.I.  DuPont  de  Nemours  and  Company 
provided  the  results  of  a  comparative 
study  of  the  performance  of  various 
respirators,  including  disposable  single- 
use  half-mask  air-purifying  respirators 
and  self-contained  breathing  apparatus 
(Ex.  339).  DuPont  concluded  that  two  of 
the  three  disposable  respirators  tested 
achieved  a  protection  factor  of  at  least 
10  during  tests  performed  in  the  course 
of  actual  asbestos  removal  operations. 
DuPont's  conclusion  was  based  on 
comparisons  of  the  concentration  of 
fibrous  materials  inside  the  respirator 
and  outside  the  respirator  in  the 
operator's  breathing  zone  (Ex.  339). 
Based  on  the  data  presented  in  their 
report.  DuPont  concluded  that  negative- 
pressure  single-use  respirators  can 
provide  adequate  protection  against 
concentrations  of  asbestos  fibers  less 
than  10  times  the  PEL  and  should  be 
allowed.  The  DuPont  data  are  discussed 
at  length  in  Section  IX  of  this  preamble 
(Summary  and  Explanation  for  a 
Revised  Standard  for  General  Industry). 
After  reviewing  this  study.  OSHA  found 


that  inconsistencies  in  the  data  and  the 
failure  of  the  study  to  show  adequate 
protection  factors  for  other  types  of 
respirators  render  the  study 
inconclusive. 

Many  commenters  opposed  the  use  of 
reusable  or  disposable  air-purifying 
respirators  for  any  airborne  asbestos 
exposure,  because  they  felt  that  the 
protection  provided  by  such  respirators 
is  inadequate  (Exs.  117-A;  150;  151;  123- 
A:  92-8;  277:  330;  Trs.  6/20,  p.  196:  6/21. 
pp.  74-75:  6/25,  pp.  17-18:  6/21  p.  106:  7/ 
3,  pp.  160-161:  7/3,  p.  193:  7/3,  p.  50;  7/ 
11,  pp.  98-99). 

For  example,  The  Building  and 
Construction  Trades  Department,  AFL- 
CIO,  offered  the  following  comments: 

In  particular,  the  throw-away  of  disposable 
paper  half-masks  are  not  acceptable.  In 
addition  to  providing  field  use  protection 
factors  too  low  for  any  serious  consideration 
for  wear  in  asbestos-exposed  work  throw- 
away  or  disposable  paper  half-masks  offer 
little  comfort.  In  one  1974  study.  97  miners 
wore  disposable  masks  over  a  combined 
period  of  248  person-shifts  of  work  and  rated 
their  acceptability.  Seventy-six  miners  rated 
the  ubiquitous  3M  8710,  which  currently 
accounts  for  about  80  percent  of  the 
disposable  dust  mask  market. .  .  .  Sixty- 
seven  of  the  97  miners  found  it  unacceptable. 
Forty-seven  found  it  too  fragile.  Thirty-eight 
said  it  was  too  hot.  Fourteen  said  it  got  wet 
and  stuck  to  their  faces.  Eleven  simply  said 
that  it  was  uncomfortable. .  .  .  The 
researchers  concluded  that  whether  or  not 
the  respirator  was  comfortable  to  wear  was 
of  paramount  importance  (to  the  workers) — 
even  more  so  than  protection — and  that  a 
comfortable  respirator  will  be  put  on  sooner 
and  removed  later  than  one  that  is  not. .  .  . 

The  International  Brotherhood  of  Painters 
and  Allied  Trades  found  similar  patterns  of 
dislike  of  disposable  dust  masks  among  its 
members  in  a  respirator  preference  and  use 
survey  conducted  in  1980. .  .  .  While  40 
percent  of  the  632  members  responding  in  the 
survey  wore  the  disposable  dust  mask  most, 
over  50  percent  liked  it  least.  By  contrast, 
over  70  percent  liked  air-lines  most. 
Respondents  rated  the  air-line  masks  highest 
in  protection,  fit  and  ease  of  breathing;  the 
dust  mask  was  rated  lowest  in  each  of  these 
categories— even  lower  than  widely  despised 
reusable  cartridge  half-mask.  (Ex.  330) 

Jeffrey  Paull.  of  the  School  of  Hygiene 
and  Public  Health  of  Johns  Hopkins 
University,  reported: 

I  am  (in  agreement)  with  the  State  of 
Maryland  on  their  position  on  disposable 
respirators.  I  don't  think  that  they  can  be 
reliably  ...  fit  checked  on  the  face  of  the 
employee. ...  I  don't  like  the  fact  that  most 
of  them  can't  be  ...  fit  checked  to  provide 
some  sense  of  assurance  that  it  is  fitting  the 
face.  (Tr.  7/11.  p.  98) 

Agreeing  with  Mr.  Paul.  David  Kirby, 
representing  the  Alabama  Safe  State 
Program,  expressed  the  following 
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concerns  as  regarding  disposable 
respirators: 

We  get  very  upset  with  them  in  the  Stale  of 
Alabama.  I  feel  that  they're  a  false  sense  of 
security  and.  therefore,  they're  probably  a 
higher  hazard  than  if  you  were  using  no 
respirator  at  all. 

I  know  that  may  shock  some  folks, 
especially  the  ones  that  are  selling  these.  But 
we  feel  hke  .  .  .  their  usage  is  detrimental  to 
the  worker's  safety.  (Tr.  6/20,  p.  196) 

The  Los  Alamos  Scientific  Laboratory 
evaluated  six  models  of  disposable 
respirators  for  sodium  chloride  aerosol 
leakage  while  they  were  being  worn  by 
test  subjects  (Ex.  219).  The  results 
indicated  that  only  two  of  the  six 
models  tested  provided  a  protection 
factor  of  five  for  all  members  of  the  10- 
member  test  panel.  One  model  showed  a 
decrease  in  the  level  of  protection 
offered  after  exposure  to  a  humid 
atmosphere.  Two  of  the  six  models 
showed  variations  in  the  level  of 
proteciton  provided  over  a  6-hour 
workshifl.  Finally,  all  models  appeared 
to  fit  male  facial  sizes  better  than  female 
facial  sizes. 

NIOSH  took  the  following  position 
regarding  single-use  respirators  at  the 
informal  hearing  on  asbestos: 

Under  Title  30,  Code  of  Federal 
Regulations,  Part  11.  (30  CFR  11),  NIOSH  is 
required  to  test  and  certify  respirators  within 
the  categories  specified  therein  when  such 
devices  are  submitted  to  NIOSH  by 
applicants.  Currently.  30  CFR  11,  Subpart  K 
defuies  a  number  of  dust,  fume,  and  mist 
respirators  which  may  be  used  for  protection 
against  certain  hazardous  particulate 
atmospheres.  Among  the  respirators  defined 
in  Subpart  K  are  single-use  dust  respirators 
designed  as  respiratory  protection  against 
pneumoconiosis-producing  and  fibrosis- 
producing  dusts,  or  dusts  and  mists.  The 
Subpart  goes  on  to  list  asbestos  as  one  of  the 
dusts  against  which  the  single-use  dust 
respirator  is  designed  to  protect  [Subpart  K, 
sec.  11.130(h)].  Though  at  the  time  of  the 
promulgation  of  Subpart  K,  it  may  have  been 
assumed  appropriate  to  list  asbestos  as  a 
fibrosis-producing  particulate  against  which 
the  single  usfe  disposable  respirator  could  be 
reasonably  expected  to  provide  adequate 
protection,  NIOSH  is  no  longer  confident  that 
such  an  assumption  is  reasonable  because 
asbestos  is  also  [a]  potent  carcinogen.  The 
current  requirements  of  30  CFR  11  for 
approval  of  a  single-use  dust  respirator  or 
dust  and  mist  respirator  do  not  include  any 
tests  with  a  fibrous  challenge.  NIOSH  is 
currently  in  the  process  of  undertaking  a 
comprehensive  revision  of  30  CFR  11  and 
intends  to  address  the  issue  of  appropriate 
respiratory  protection  for  use  against 
asbestos  and  to  require  that  any  respirator 
for  which  such  approval  is  sought  be  proven 
to  provide  effective  protection  against 
asbestos.  NIOSH  may  change  the  regulations 
included  in  30  CFR  11  only  in  accordance 
with  procedures  set  forth  in  the 
Administrative  Procedures  Act.  In  the 


interim,  NIOSH  will  continue  to  approve 
single-use  and  replaceable  dust/mist 
respirators  for  use  against  asbestos  when 
such  approvals  are  applied  for  only  because 
of  the  legal  requirement  in  the  current 
approval  regulations.  However,  NIOSH  does 
not  recommend  the  use  of  such  respirators 
where  exposures  to  asbestos  may  occur  on 
the  basis  that  such  is  not  a  prudent 
occupational  health  risk.  (Ex.  117-A) 

NIOSH  submitted  to  the  rulemaking 
record  a  copy  of  an  internal  memo, 
dated  November  29. 1979.  that  addresses 
inquiries  regarding  the  use  of  disposable 
respirators  for  protection  against 
asbestos.  This  memo  stated: 

These  approvals  were  probably  granted 
when  asbestos  was  classified  as  a  "suspect" 
carcinogen  and  now  that  it  is  classified  as  a 
definite  carcinogen  I  feel  strongly  that  some 
changes  in  the  approval  need  to  be 
made.  ... 

.  .  .  perhaps  a  policy  statement  that  the  use 
of  disposable  respirators  are  not  and  will  not 
be  approved  for  a  material  that  is  classified 
as  a  carcinogen  as  soon  as  that  classification 
occurs  [shodd  be  issued)  and  no  matter  what 
for  or  when  the  original  certification  was 
issued.  (Ex.  150) 

OSHA  has  carefully  weighed  the 
evidence  addressing  the  performance  of 
disposable  respirators  and  has 
determined  that  these  respirators  cannot 
be  relied  on  to  provide  adequate 
protection  from  exposure  to  asbestos. 
OSHA's  determination  is  based  on  the 
fact  that  (1)  most  disposable  respirators 
are  not  equipped  with  high-efficiency 
filters  and  (2)  there  is  no  acceptable 
method  for  verifying  the  fit  of  disposable 
respirators.  Therefore,  OSHA  has  not 
allowed  the  use  of  disposable 
respirators  in  the  revised  standard  for 
construction. 

A  significant  amoimt  of  information 
was  submitted  to  the  rulemaking  record 
that  addressed  the  appropriate  selection 
of  filter  media  for  air-purifying 
respirators  (Exs.  84-256,  84-472).  OSHA 
has  used  these  data  to  determine  the 
appropriate  filter  media  for  use  in 
negative-pressure  air-purifying 
respirators  used  by  employees  in  both 
general  industry  and  construction.  The 
NIOSHA/MSHA  certification  criteria 
(30  CFR  11.13  (a)  and  (c))  dictate  that 
high-efficiency  filters  for  air-purifying 
respirators  be  used  for  substances  for 
which  a  PEL  of  less  than  0.050  mg/m» 
has  been  established.  Conversion 
factors  published  by  the  Chronic  Hazard 
Advisory  Panel  on  Asbestos  of  the 
Consumer  Product  Safety  Commission 
enable  the  conversion  of  the  0.2  f/cc  PEL 
to  an  approximate  concentration 
expressed  in  mg/m*.  Using  these 
conversion  factors,  OSHA  has 
determined  that  the  0.2  f/cc  PEL  equates 
approximately  to  a  concentration  of 
0.006  mg/m*  (Ex.  84-256).  Therefore, 


OSHA  believes  that  only  those  air- 
purifying  respirators  equipped  with  high 
efficiency  filters  are  certified  by  NIOSH 
for  protection  against  asbestos  at  the  0.2 
f/cc  PEL 

OSHA's  decision  to  require  high- 
efficiency  filters  for  air-purifying 
respirators  is  further  supported  by  a 
1984  study  conducted  by  the  Los  Alamos 
National  Laboratory  (LANL)  on  the 
performance  of  five  models  of  respirator 
filters.  The  LANL  study  demonstrated 
the  superior  effectiveness  of  high- 
efficiency  filters.  The  filters  were 
challenged  with  a  chrysotile  aerosol, 
and  the  asbestos  fiber  penetration  of  the 
media  was  measured  during  simulation 
of  different  environmental  conditions. 
One  of  the  five  models  tested  was  a 
high-efficency  (dust/mist/fume/ 
radionuclide)  respirator  filter.  The  filters 
were  tested  under  various  conditions, 
including  after  exposures  to  organic  oil 
mist,  after  prolonged  storage  at  high 
humidity,  and  when  uncontaminated 
(fresh  from  the  package).  The  high- 
efficiency  filter  fimctioned  consistenUy  . 
well  under  all  experimental  conditions 
and  exhibited  chrysotile  asbestos 
penetrations  of  less  than  0.1  percent 
during  all  experimental  conditions.  None 
of  the  other  four  respirator  filters 
consistently  exhibited  chrysotile 
asbestos  penetrations  lower  than  0.1 
percent  during  all  experimental 
conditions  (Ex.  84-472). 

Several  conmienters  suggested  that 
supplied-air  respirators  were  so  superior 
to  negative-pressure  respirators  that 
supplied-air  respirators  should  be 
required  whenever  respiratory 
protection  is  necessary  to  reducg^ 
employee  exposure  to  asbestos.  For 
example,  the  Building  and  Construction 
Trades  Department,  AFL-CIO,  stated: 

Respirator  fitting  is  one  of  the  major  factors 
severely  restricting  effective  use  of  negative 
pressure  respirators. .  .  .  The  act  of  working 
disrupts  the  seal  and  prevents  certain 
determination  of  its  effectiveness. .  .  . 

Other  variations  also  limit  negative 
pressure  respirator  protection  reliability  and 
certainty.  Personal  factors — including  t)ody 
movements,  weight  loss  or  gain,  age,  facial 
wrinkles,  scars,  dentures,  eye  glasses,  lung 
capacity,  general  health,  physiology  and 
facial  hair— contribute  to  the  poor 
performance  of  negative  pressure  respirators. 
The  amount  of  time  the  respirator  is  worn  is  a 
factor  as  well.  Longer  periods  of  wear  tend  to 
result  in  deterioration  of  the  worker's  ability 
to  maintain  the  many  unnatural  and 
uncomfortable  behaviors  required  for  good 
fit.  These  factors  are  especially  significant 
with  negative  pressure  respirators,  where 
protection  is  biased  upon  the  face  seal,  as 
opposed  to  positive  pressure  respirators,  in 
which  the  air-flow  counteracts  interruptions 
in  the  face  seal.  The  condition  of  the  negative 
pressure  respirator — strap  adjustment 
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pliability  and  minor  surface  defects — will 
also  affect  protection,  as  will  poor 
maintenance  and  conditions  of  temperature 
and  humidity. .  .  .  Insofar  as  comfort  is  likely 
to  increase  respirator  wear,  positive  pressure 
respirators  are  superior  to  negative-pressure 
because  they  are  more  likely  to  be  accepted 
by  workers  for  regular  use.  (Ex.  330) 

Many  commenters  requested  that  the 
selection  of  respirators  be  dictated  by 
the  exposure  levels  that  exist  in  the 
workplace  environment  (Exs.  90-160, 
90-173;  90-182:  339;  Tr.  7/12.  p.  338).  For 
example,  the  Industrial  Safety 
Equipment  Association  stated: 

The  type  of  respirators  to  be  required  for 
employees  engaged  in  spraying,  demolition 
and  removal  operations  should  depend  on  the 
airborne  exposure  levels  measured  for  each 
exposed  person  and  the  proper  type  of 
respirator  should  be  selected  accordingly.  If 
such  measures  are  not  possible,  a  supplied- 
air  respirator  should  be  required. .  .  . 

Techniques  have  progressed  so  that 
relatively  low  levels  of  asbestos  can  be 
maintained  in  the  workplace.  Rather  than 
required  air-supplied  respirators  in  all 
removal  and  demolition  operations,  the  type 
of  respiratory  protection  selected  should 
correspond  to  the  highest  concentration  of 
asbestos  anticipated  in  the  particular 
workplace.  (Ex.  90-182) 

Similariy.  Richard  Roll.  Assistant  Vice 
President  for  Bell  Communications 
Research,  stated: 

The  requirements  of  the  present  standard 
for  a  supplied  air  respirator  whenever 
asbestos  is  removed  are  over  restrictive  in 
many  work  situations.  Almost  all 
maintenance  activities  on  asbestos  covered 
piping  and  equipment  involve  the  removal  of 
some  of  the  asl>estos  insulation  material. 
Work  practices  (wet  methods,  enclosure, 
vacuum  systems)  have  t)een  developed  to 
minimize  the  potenUal  for  employee  exposure 
in  those  situations.  It  makes  no  sense  to 
require  supphed  air  respirators  in  these  work 
operations  merely  on  the  technicality  that 
some  asbestos  material  will  be  removed. 
Respirator  selection  should  be  a  function  of 
airborne  fit)er  concentration  rather  than 
category  of  work.  (Ex.  90-173) 

lulia  L  Phillips,  an  Attorney  with  the 
Environment.  Materials  and  Logistics 
Division  of  E.  I.  DuPont  de  Nemours  and 
Company  noted  that  air  line  respirators 
and  self-contained  breathing  apparatus 
had  significant  disadvantages  when 
used  in  asbestos  abatement  projects  (Ex. 
339).  Ms.  Phillips  stated: 

Air  line  respirators  or  self-contained 
breathing  apparatus  (SCBA)  create  safety 
hazatds  in  a  complicated  [asbestos)  removal 
operation  where  workers  are  constantly 
climbing  or  descending  ladders  or  scaffolding 
oecause  of  the  increesed  rUk  of  tripping  and 
tailing.  (Bx.  338) 

OSHA  agrees  that  positive-pressure 
suppiied-air  respirators  provide  a 
greater  level  of  p>rotection  than  do  half- 
mask  negative-presstire  respirators. 


OSHA  believes  that  employers  should 
have  the  flexibility  to  use  any  of  the 
available  respirators  that  provide 
sufficient  protection  to  reduce  the 
exposures  to  levels  below  the  PEL 
Ftu-thermore.  the  safety  problems 
associated  with  the  use  of  supplied-air 
respirators  cannot  be  ignored.  OSHA 
believes  that  respirators  should  be 
selected  that  both  provide  adequate 
protection  from  exposure  to  airborne 
asbestos  fibers  and  minimize  the  risk  of 
accident  and  injury  potentially  caused 
by  the  use  of  ciunbersome  supplied-air 
respirators.  In  addition,  OSHA  has 
historically  used  a  tiered  approach  to 
the  application  of  respiratory  protection 
in  nearly  all  standards  governing 
occupational  health  hazards.  (See,  for 
example,  29  CFR  1910.1047.  ethylene 
oxide;  29  CFR  1910.1017.  vinyl  chloride; 
and  29  CFR  1910.1045,  acrylonitrile). 

Therefore.  OSHA  has  developed  the 
protocol  contained  in  Table  D-4  of  the 
standard  for  the  application  of 
respirators,  which: 

(1)  Allows  the  use  of  negative- 
pressure  air-purifying  respirators 
equipped  widi  high-efficiency  filters  for 
concentrations  of  asbestos  fibers  less 
than  10  times  the  PEL 

(2)  Allows  the  use  of  full-facepiece 
air-purifying  respirators  with  high- 
efficiency  filters  for  concentrations  of 
asbestos  fibers  less  than  50  times  the 
PEL. 

(3)  Allows  the  use  of  powered  air- 
purifying  respirators  with  high-efficiency 
filters  or  half-mask  supplied-air 
respirators  operated  in  the  positive- 
pressure  mode  for  concentrations  of 
asbestos  fibers  less  than  100  times  the 
PEL. 

(4)  Requires  the  use  of  full-facepiece 
supplied-air  respirators  operated  in  the 
positive-pressure  mode  or  full-facepiece 
self-contained  breathing  apparatus 
operated  in  the  positive-pressure  mode 
for  concentrations  of  asbestos  fibers 
that  exceed  100  times  the  PEL 

Data  presented  by  the  Building  and 
Construction  Trades  Department.  AFL- 
CIO  (Ex.  330)  indicated  that  the  proper 
use  of  respirators  may  depend,  to  a  large 
extent,  on  the  workers  comfort  and 
preference  for  various  tsrpes  of 
respirators.  Therefore  OSHA  has 
reqnired  that  employers  provide 
powered  air-purifying  respirators  for 
employees  who  request  them  for 
concentrations  of  asbestos  fibers  less 
than  100  times  the  PEL  OSHA  believes 
that  this  provision  will  increase  the 
effectiveness  of  respiratory  protection 
programs  while  allowing  employers  to 
select  the  most  cost-effective  respiratory 
protection  options  that  virill  reduce 
exposure  to  below  the  PEL 


Many  commenters  presented 
information  on  fit-testing  requirements 
for  respirators  (Exs.  263;  330;  123-A;  90- 
233;  302;  322;  328;  Trs.  6/21,  p.  75;  6/29,  p. 
232;  7/2,  p.  25;  7/3.  p.  48;  7/10.  p.  299;  7/ 
11.  p.  119).  Several  commenters 
recommended  that  quantitative  fit 
testing  be  required.  For  example.  NIOSH 
commented.  ".  .  .  we  want  to  reiterate 
our  position  that  we  recommend  a 
quantitative  respirator  fit-testing 
program  as  previously  stated  in 
comments  on  the  proposed  lead 
standard"  (Ex.  117-A). 

Conversely,  the  Asbestos  Information 
Association/North  America  (AIA/NA) 
stated  that  the  record  does  not  support 
that  quantitative  fit-testing  procedures 
are  more  effective  in  providing  good 
respirator  fit  than  sound  quahtative  fit- 
testing  procedures.  The  AlA/NA 
commented  that  there  is  no  need  for 
fitting  protocols  to  be  rigidly  specified  in 
the  final  standard,  because  techniques 
are  widely  published  in  industrial 
hygiene  publications  and  because  the  29 
CFR  1910.134  requirement  that  the 
respirator  be  worn  in  a  test  atmosphere 
as  part  of  the  training 
program  .  .  .  would  allow  employers 
the  flexibility  to  take  advantage  of 
improvements  in  fit-testing  procedures 
in  future  years"  (Ex  328). 

Many  commenters  favored  the  use  of 
either  quantitative  or  qualitative  fit- 
testing  procedures  or  both.  The  BCTD's 
recommended  standard  requires 
quantitative  fit  testing  to  be  performed 
on  an  employee  before  he  or  she  begins 
any  asbestos-related  work  and  at  least 
annually  thereafter,  and  whenever  an 
employee's  facial  features  change  or 
other  conditions  of  wear  affect  fit.  The 
BCTD's  standard  requires  daily 
qualitative  fit  testing,  using  methods  that 
are  adequate  to  ensure  a  proper  fit  for 
half-mask  negative-pressure  respirators. 
An  article  published  in  the  American 
Industrial  Hygiene  )oumal  in  February, 
1983  (K.  K  Hardis,  C.  A.  Cadena.  C  A. 
Carison,  R.  A.  da  Roza,  and  B.  ].  Held; 
American  Industrial  Hygiene 
Association  Journal  (44)  February.  1983) 
presented  data  on  the  effectiveness  of 
qualitative  fit-testing  protocols  for 
detecting  poorly  fitting  facepieces  with 
protection  factors  greater  than  lO  This 
article  reported  that  for  a  fit  factor  of  la 
93  to  100  percent  of  poorly  fitting  half- 
made  respirators  could  be  detected  by 
quahtative  methods.  The  article  also 
reported  that  when  used  to  test  for  a  fit    » 
factor  of  100.  qualitative  methods  were 
capable  of  detecting  only  23  to  46 
percent  of  the  inadequately  fitting  full- 
facepiece  respirators. 

Therefore,  based  on  these  data. 
OSHA  has  allowed  in  paragraphs 
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(h)(4)(ii)  of  the  revised  standard  the  use 
of  qualitative  fit-test  methods  only  for 
half-mask  negative-pressure  respirators, 
which  can  only  be  used  for 
concentrations  of  asbestos  fibers  that  do 
not  exceed  10  times  the  PEL.  Since 
qualitative  methods  do  not  appear  to  be 
adequate  for  ensuring  proper  fit  for  full- 
facepiece  negative-pressure  respirators, 
OSHA  has  required  that  such 
respirators  be  fit  tested  using 
quantitative  methods.  Fit  testing  is  not 
required  for  positive-pressure 
respirators  because  the  flow  of^ir  from 
the  inside  of  the  respirator  to  the  outside 
effectively  eliminates  the  possibility  of 
asbestos  contamination  entering  the 
respirator  facepiece  through  the  face 

seal. 

The  provision  in  the  existing  standard 
requiring  employers  to  establish  a 
respirator  program  in  accordance  with 
the  requirements  contained  in  29  CFR 
1910.134  (b),  (d),  (e)  and  (f)  is  essentially 
unchanged  in  the  revised  standard. 

Finally,  the  revised  standard 
stipulates  that  respirators  required  for 
protection  from  exposure  to  asbestos 
fibers  shall  be  provided  at  no  cost  to  the 
employee.  OSHA  views  this  allocation 
of  costs  to  control  employee  exposure  to 
asbestos  fibers  as  being  necessary  to 
effectuate  the  purpose  of  the  Act.  The 
requirement  is  consistent  with  other 
health  standards  issued  under  section 
6(b)  of  the  Act. 

Paragraph  (i) — Protective  Clothing 

The  existing  standard  for  asbestos  (29 
CFR  1910.1001(d)(3))  required  that 
employers  provide  "special  clothing"  for 
any  employees  exposed  to  airborne 
asbestos  fiber  concentrations  in  excess 
of  the  ceiling  level  (10  fibers/cc  of  air). 
This  special  clothing  was  to  include 
"coveralls  or  similar  whole  body 
clothing,  head  coverings,  gloves,  and 
foot  coverings."  In  addition,  the  existing 
asbestos  standard  required  that 
asbestos-contaminated  clothing  be 
laundered  using  means  that  "prevent  the 
release  of  airborne  asbestos  fibers  in 
excess  of  the  exposure  limits.  .  .  ."  The 
standard  stated  that  any  employer  who 
had  asbestos-contaminated  clothing 
laundered  by  another  person  "shall 
inform  such  person  of  the  requirement 
...  to  effectively  prevent  the  release  of 
airborne  asbestos  fibers  .  .  .  (and  that] 
contaminated  clothing  shall  be 
transported  in  sealed  impermeable  bags, 
or  other  closed,  impermeable  containers, 
«)d  (be)  labeled.  .  .  ." 

In  the  April  notice  (49  FR 14130), 
OSHA  questioned  the  appropriateness 
of  applying  the  existing  standard's 
protective  clothing  requirements  to  the 
construction  industry,  and  in  particular 
asked  whether  these  requirements  were 


"adequate  to  protect"  workers  in  this 
industry.  Responses  to  this  question  and 
information  about  protective  clothing 
used  by  construction  workers  who  work 
with  asbestos  are  discussed  below, 
together  with  requirements  for 
protective  clothing  mandated  by  the 
revised  rule. 

The  revised  standard  for  construction 
differs  from  the  existing  standard  in  that 
it  requires,  in  paragraph  (i)(l).  that 
personal  protective  clothing  be  provided 
for  employees  exposed  above  the 
revised  PEL  of  0.2  fiber/cc.  rather  than 
restricting  the  use  of  such  clothing  to 
employees  exposed  above  the  ceiling 
level  only.  When  nondisposable 
protective  clothing  is  used,  the  employer 
is  required  by  paragraph  (i)(2)  to  launder 
the  clothing  in  a  manner  that  prevents 
the  release  of  airborne  asbestos  fibers  in 
excess  of  the  PEL  and  to  notify  the 
person  responsible  foi*  laundering. 
Paragraph  (i)(3)  requires  employers  to 
transport  contaminated  clothing  in 
sealed  impermeable  bags  or  other 
impermeable  containers.  The 
requirements  of  paragraphs  (i)(2)  and 
(i)(3)  are  identical  to  the  requirements  of 
the  existing  standard  and  the  revised 
standard  for  general  industry. 

In  addition,  a  requirement  for 
employees  involved  in  asbestos 
removal,  demolition,  or  renovation 
operations  at  paragraph  (i)(4)  requires 
that  worksuits  being  worn  by  employees 
working  inside  negative-pressure 
enclosures  be  examined  periodically  by 
a  competent  person  to  detect  rips  or 
tears,  and  that  when  rips  or  tears  are 
detected  in  clothing  while  an  employee 
is  working  in  a  negative-pressure 
enclosure,  they  "shall  be  immediately 
mended,  or  the  worksuit  shall  be 
immediately  replaced." 

Most  commenters  supported  the 
inclusion  of  requirements  in  a  revised 
standard  mandating  that  employers 
provide  personal  protective  clothing  to 
employees  exposed  to  asbestos.  In 
general,  commenters  raised  the  **^ 

following  issues  concerning  personal 
protective  clothing: 

(1)  When  personal  protective  clothing 
is  needed; 

(2)  What  types  of  personal  protective 
clothing  should  be  used.  e.g..  full  body 
coverings,  head  coverings,  gloves,  boots; 

(3)  What  protective  clothing  materials 
are  appropriate  in  various  work 
situations; 

(4)  How  asbestos-contaminated 
protective  clothing  should  be  cleaned  or 
disposed  of;  and 

(5)  Concerns  about  heat  stress  and 
worker  comfort. 

Both  NIOSH  and  Margaret  Stasikowski 
of  EPA  stated  that  the  standard  should 
include  the  use  of  protective  clothing 


(Tr.  6/21,  p.  III-210).  D.M.  Bradshaw, 
Director  of  Manpower  Services  for  the 
Associated  General  Contractors  of 
America  (AGC],  recommended  that 
disposable  protective  clothing  should  be 
provided  if  a  contractor  foresees 
asbestos  exposure  at  any  level  and 
stated  that  OSHA's  personal  protective 
clothing  requirements  should  be 
followed  when  asbestos  is  being 
installed  in  new  construction  (Ex.  84- 
457). 

However,  other  commenters  did  not 
feel  that  personal  protective  clothing 
should  be  required  regardless  of 
exposure  level  or  work  situation.  Dr. 
Arthur  Langer  of  Mt.  Sinai  Hospital, 
speaking  on  behalf  of  the  AFL-CIO. 
recommended  protective  clothing 
"where  appropriate"  (Tr.  7/3.  pp.  90-91). 
ALA-NA  commented  that  employers 
should  provide  protective  clothing  to 
employees  "exposed  above  0.5  f/cc 
TWA  (i.e.,  the  PEL  recommended  by 
AL\/NA1  because  this  is  already  a  fairly 
common  [practice]  in  manufacturing 
plants"  (Ex.  328,  p.  III-43).  AIA/NA  also 
cited  their  article  "Asbestos  Cement 
Products,"  which  emphasizes  the  need 
for  personal  protective  clothing  when 
working  with  asbestos  cement  products 
(Ex.  312.A).  Commenters  from  AIA/NA 
also  pointed  out  that  the  Council 
Directive  of  the  European  Communities, 
Article  11,  requires  that  workers  be 
issued  personal  protective  equipment 
and  that  the  equipment  be  worn,  and 
that  Article  12  of  the  Directive  requires 
that  a  plan  specifying  the  provision  of 
personal  protective  equipment  be  drawn 
up  prior  to  demolition  and/or  removal 
work  (Ex.  312.A).  The  only  work 
situations  in  which  commenters  felt  that 
protective  clothing  might  not  be 
necessary  or  should  not  be  required 
were  one-time  removal  or  installation 
operations  (Ex.  341).  cutting  and 
installation  of  asbestos  cement  sheet 
(Tr.  7/10).  and  cutting  of  asbestos 
cement  pipe  (Tr.  7/10). 

In  response  to  these  comments. 
OSHA's  revised  standard  requires 
personal  protective  clothing  only  for 
employees  exposed  to  airborne  asbestos 
concentrations  in  excess  of  the  PEL,  i.e.. 
in  a  regulated  area.  Triggering  the 
requirement  for  personal  protective 
clothing  at  the  PEL  is  consistent  both 
with  the  revised  asbestos  standard  for 
general  industry  and  with  past  OSHA 
rulemakings  (see.  for  example,  inorganic 
arsenic,  29  CFR  1910.1018). 
A  number  of  commenters 
recommended  the  use  of  disposable 
worksuits  (Exs.  12^A.  330,  298,  92-26. 
92-25.  92-11,  84-457.  Trs.  7/3.  6/29.  6/ 
25),  particularly  during  major  asbestos 
removal  and  renovation  projects.  These 
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participants  were  of  the  opinion  that  this 
type  of  clothing  provide  sufficient 
protection  to  the  worker  but  eliminates, 
the  problems  that  may  be  involved  in 
laundering  and  storing  asbestos- 
contaminated  clothing  (Ex.  123-A,  298, 
330,  Tr.  6/25).  Several  commenters 
stated  that  disposable  clothing  was 
currently  required  and  used  in  asbestos 
operations.  Dr.  R.  F.  Boggs,  Vice 
President  of  ORC,  commented  that 
International  Paper  requires  disposable 
clothing  for  all  asbestos  demolition  and 
removal  operations  (Ex.  12^A).  M.K. 
O'Brien,  Vice  President  of  a  local  of  the 
United  Steelworkers  of  America,  stated 
that  Northern  Indiana  Public  Service 
Company  now  uses  full  body  overall- 
type  paper  disposable  suits  (Tr.7/3). 
Daniel  F.  Wilton  of  the  Sheetmetal 
Workers  International  Association, 
Local  28,  said  that  the  World  Trade 
Center  requires  all  contractors  to  wear 
disposable  protective  suits  and  boots 
during  renovation  work  (Tr.  6/29). 

The  Primary  advantage  that 
commenters  cited  for  the  use  of 
disposable  worksuits  was  that  this  type 
of  clothing  eliminated  the  need  for 
laundering  and  storing  asbestos- 
contaminated  articles.  Dr.  Boggs 
included  in  the  ORC  response  to  the 
Notice  of  Proposed  Rulemaking  on 
Occupational  Exposure  to  Asbestos 
(49FR  14116),  the  comments  of  T.E. 
Kupferer  of  the  Standard  Oil  Company 
(Indiana).  Mr.  Kupferer  stated  that 
Standard  Oil  (Indiana)  workers  involved 
in  asbestos  removal  wear  disposable 
protective  clothing  "because  of  the 
problems  involved  in  storing, 
laundering,  and  handling  of  reusable 
clothing  contaminated  with  asbestos  .  .  . 
(Ex.  123-A)." 

Commenters  from  the  BCTD  also 
emphasized  that  disposable  clothing 
should  be  required,  stating  that  "while 
disposable  overalls  may  not  be  as 
durable  and  comfortable  as  cotton  work 
clothes,  they  ...  do  not  require 
laundering  which  would  expose 
another  workforce  or  the  worker's 
family  to  asbestos"  (Ex.  330,  p.  68). 
The  BCTD  stressed  that  ".  .  .  it  is 
essential  and  feasible  to  provide 
personal  protective  equipment  for 
construction  workers  who  are  exposed 
to  asbestos  .  .  .  [and  that]  protective 
clothing  [must]  be  provided  whenever 
any  person  enters  the  regulated  area" 
(Ex.  330,  pp.  67-68).  William  L.  Baker 
of  the  National  Association  of 
Demolition  Contractors  also  cited  a 
preference  for  paper  uniforms  because 
they  can  be  disposed  of  (Tr.  6/25,  p. 
57).  Mr.  Baker  did  not  think  that 
durability  was  a  problem  because 
workers  would  "only  wear  them  when 
they  do  the  asbestos  removal  ..."  (Tr. 


6/25,  p.  57).  One  commenter  from  the 
N.Y.C.  Board  of  Education,  Office  of 
E)esign  Construction,  cited  the 
"Asbestos  Abatement/Control  Guidance 
Manual."  which  states  that  "no  worker 
may  use  street  clothes  under 
disposable  suits"  (Ex.  92-26,  p.  73). 

Although  these  commenters  agreed 
that  disposable  worksuits  are  preferable 
for  large-scale  asbestos  removal 
operations,  some  rulemaking 
participants  felt  that  disposable  clothing 
was  not  necessary  for  other  types  of 
construction  work.  Connie  Degrange  of 
the  Industrial  Hygiene  Group  at 
Lawrence  Livermore  National 
Laboratory  commented  that  ordinary 
work  clothes  may  be  worn  by 
employees  who  remove  or  install  small 
sections  of  asbestos-containing 
materials  or  perform  operations 
involving  one-time  penetration  of 
existing  asbestos  coverings,  provided 
that  asbestos  dust  in  the  work  area  is 
kept  to  a  minimum  (Ex.  341,  p.  2, 
Attachment  III).  Joseph  ]ackson  of  the 
Association  of  Asbestos  Cement  Pipe 
Producers  also  felt  that  no  special  work 
clothes  were  needed  during  infrequent 
asbestos  cement  cutting  operations 
because  exposure  levels  are  "very  close 
to  ambient  background  levels"  (Tr.  7/10, 
p.  138). 

OSHA  finds  that  non-disposable  work 
clothes  similar  to  those  required  in  the 
revised  general  industry  standard  will 
provide  sufficient  protection  for 
employees  engaged  in  construction 
activities,  provided  that  such  clothing  is 
properly  cleaned  after  work  and  then 
laundered. 

Some  respondents  specified  the 
articles  that  should  be  used  by 
construction  workers  handling  asbestos- 
containing  materials:  full  body  coveralls, 
head  coverings,  foot  coverings,  and 
gloves  (Exs.  92-26,  92-11,  92-25. 123-A, 
Tr.  6/29).  Therefore,  the  revised 
standard,  like  the  existing  rule,  includes 
an  enumeration  of  suitable  articles  of 
protective  clothing.  Although  some 
commenters  discussed  particular  types 
of  disposable  clothing,  such  as  clothes 
made  of  Tyvek  (trademark  of  DuPont) 
and  shoe  coverings  made  of  rubber, 
OSHA  has  not  specified  particular 
materials  for  protective  clothing 
required  by  the  final  rule. 

William  J.  Nicholson  of  the  Mt.  Sinai 
School  of  Medicine  felt  strongly  that  "no 
work  clothes  should  ever  be  taken 
home"  (Tr.  6/19,  p.  1-92).  He  supported 
the  final  rule's  laundering  provision, 
stating  that  clothes  "have  to  be 
laundered  in  specially  controlled 
laundry  facilities  "  (Tr.  6/19,  p.  1-93). 
Minnesota  Department  of  Health 
commenters  also  urged  that 


"precautions  need  to  be  taken  to  prevent 
contamination  of  workers'  street  clothes, 
cars,  and  homes"  (Ex.  92-011,  p.  2).  They 
specified  that  body  coveralls  be  worn, 
and  "these  coveralls  must  not  be  worn 
home"  (Ex.  92-011,  p.  2). 

Several  commenters  discussed 
methods  for  cleaning  and  disposing  of 
personal  protective  clothing.  The 
Minnesota  Department  of  Health,  in 
"Guidelines  for  Developing  an  Effective 
Asbestos  Removal  Plan,"  recommended 
that  "reusable  clothing  should  be 
washed  daily  or  weekly  depending  upon 
work  conditions,  with  the  launderer 
notified  of  their  potential 
contamination"  (Ex.  92-011,  p.  2).  The 
guidelines  also  specify  that  "proper 
precautions  need  to  be  followed  when 
handling  contaminated  clothing"  (Ex. 
92-011,  p.  2).  Mr.  Kupferer  explained 
that  employees  of  Standard  Oil 
(Indiana]  are  warned  not  to  take 
contaminated  clothing  home.  Instead, 
when  the  job  is  completed  or  workers 
leave  a  barricaded  area,  all 
contaminated  articles  are  removed. 

.  .  .  coveralls  and  gloves  are  routinely 
discarded  along  with  the  asbestos  scrap,  as 
are  disposable  head  and  boot  coverings,  if 
used.  Hard  harts  are  cleaned,  as  are  boots, 
and  any  cleaning  items  used  are  also 
discarded  with  the  asbestos  scrap.  Where 
rain  gear  is  worn  over  the  disposable 
coveralls,  it  is  also  cleaned  before  removal 
from  the  site  (Ex.  123-A,  pp.  3-4  of  Appendix 
D). 

Based  on  the  weight  of  the  evidence 
presented  in  the  rulemaking  record, 
OSHA  has  retained  the  requirements  of 
the  existing  standard  for  laundering 
reusable  work  clothes  in  such  a  manner 
as  to  prevent  the  release  of  airborne 
asbestos  fibers  in  excess  of  the  PEL 
OSHA  has  assigned  the  responsibility 
for  laundering  asbestos-contaminated 
protective  clothing  to  the  employer  in 
order  to  prevent  exposure  to  workers' 
family  members  that  may  handle  such 
clothing. 

Two  concerns  about  personal 
protective  clothing  were  expressed  by 
commenters:  heat  stress  and  worker 
comfort.  David  Kirby.  Industrial 
Hygienist  Chemist  for  the  Alabama  Safe 
State  Program,  felt  that  protective 
clothing  is  not  necessary  in  all  cases 
because  it  adds  to  the  likelihood  of  heat 
stress  (Tr.  6/20,  p.  183).  He  explained 
that 

by  the  end  of  the  four-hour  shift,  the  guy's 
halfway  out  of  the  suit  anyway.  So  unless 
asbestos  exposure  to  the  external  area  of  the 
body  is  a  definite  threat.  1  feel  like  there  may 
be  some  option  involved  with  the  use  of 
external  type  protection.  (Tr.  6/20.  p.  183) 

Dr.  Boggs  also  included  in  the  ORC 
response  to  the  notice  of  rulemaking  the 
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comments  of  Carl  D.  Richardson  of 
Brown  and  Rost,  Inc..  who  felt  that  heat 
stress  may  be  a  problem  in  the  summer 
and  that  'in  winter  months  the  colder 
temperatures  present  problems  with  the 
wearing  of  disposable  clothing"  (Ex. 
123-A,  p.  5  of  Appendix  B). 
Nevertheless,  he  stated  that  "we  insist 
that  all  personnel  working  in  close 
proximity  to  asbestos  removal,  whether 
directly  involved  or  not,  ¥vear  full 
protective  clothing"  [Ex.  123-A). 

Scott  Schneider,  Industrial  Hygienist 
for  the  United  Brotherhood  of 
Carpenters  and  Joiners,  quoted  an  EPA 
research  report  that  stated  that  "heat 
stress  experienced  by  asbestos  workers 
who  wear  full  body  and  permeable 
clothing  and  respirators  and  who  are 
engaged  in  moderate  to  heavy  work  in 
an  enclosed  work  space  is  a  serious  and 
frequently  encountered  problem  in 
asbestos  removal"  (Tr.  6/27,  p.  183).  He 
went  on  to  discuss  EPA  guidance  for 
controlling  asbestos  materials  in 
buildings  and  the  use  of  negative- 
pressure  systems  for  asbestos 
abatement,  and  quoted  the  EPA  report 
that  stated  that  "the  increased  air 
change  rate  in  the  work  area,  facilitated 
by  the  use  of  negative  pressure  systems. 
.  .  .  reportedly  reduced  the  temperature 
and  humidity  in  the  work  area, 
improved  worker  comfort  and  increased 
productivity"  (Tr.  6/27,  pp.  183-184). 

OSHA  recognizes  that  heat  stress  is  a 
concern  when  disposable  protective 
clothing  is  used  in  hot  environments. 
However.  OSHA  believes  that  the  use  of 
protective  clothing  is  an  essential 
element  of  programs  for  protecting 
employees  from  asbestos  exposure  that 
may  result  from  contaminated  clothing. 
In  situations  in  which  heat  stress  is  a 
concern.  OSHA  believes  that  employers 
should  use  appropriate  work-rest 
regimens  and  provide  heat  stress 
monitoring  that  includes  measuring 
employees'  heart  rates,  body 
temperatures,  and  weight  loss.  If  such 
measures  are  used  to  control  heat  stress, 
OSHA  believes  that  disposable 
protective  clothing  can  be  safely  worn  to 
provide  the  needed  protection  against 
asbestos  exposure. 

Paragraph  (j) — Hygiene  Facilities  and 

Practices 

Paragraphs  19iai001(dK4)  (i)  and  (ii) 
of  the  existing  standard  required  that 
change  rooms  and  two  separate  clothes 
lockers  be  provided  "at  any  fixed  place 
of  employment."  Similar  requirements 
are  contained  in  paragraph  (i)  of  the 
revised  standard  for  general  industry. 
Since  construction  industry  worksites 
are  usually  nonfixed.  the  application  of 
such  provisions  to  construction 
worksites  is  complicated.  In  the  April 


proposal,  OSHA  solicited  comments 
from  affected  parties  concerning 
appropriate  hygiene  facilities  and 
practices  to  protect  construction 
industry  employees. 

The  provisions  pertaining  to  hygiene 
facilities  and  practices  (paragraph  (j)  of 
the  revised  standard)  reflect  the 
comments  received  in  response  to  the 
questions  raised  in  the  April  proposal 
and  data  and  testimony  received  in 
connection  with  the  informal  rulemaking 
hearing.  By  tailoring  the  requirements 
for  hygiene  facilities  and  practices  to 
differences  in  worksite  conditions,  this 
paragraph  also  reflects  the  Agency's 
understanding  of  the  wide  variation  in 
exposure  and  work  conditions  prevalent 
in  the  construction  industry.  For 
example,  the  requirements  in  paragraph 
(j)(i)  pertain  to  work  in  regulated  areas 
other  than  those  involving  asbestos 
removal,  demolition,  and  renovation. 
The  operations  addressed  by  the 
requirements  in  paragraph  (j)  might 
include  the  installation  of  new  asbestos- 
containing  products,  the  cutting  of 
asbestos  sheet  or  pipe,  or  the  removal  of 
floor  tile  where  these  operations  caused 
levels  of  airborne  asbestos  sufficient  to 
trigger  the  regulated  area  requirement, 
i.e^  above  the  PEL.  Paragraph  (j)(2)  of 
the  revised  standard  specifically 
addresses  the  hazards  of  asbestos 
removal,  demolition,  and  renovation 
work  by  requiring  that  employers 
engaged  in  such  work  provide  their 
employees  with  decontamination,  clean 
room,  and  shower  facilities  wherever 
feasible.  This  separation  of  provisions 
for  hygiene  facilities  into  those 
pertaining  to  work  operations  requiring 
only  the  establishment  of  a  traditional 
regulated  area  demarcated  by  signs  and 
those  relevant  to  major  asbestos 
abatement  projects  accords  with 
evidence  in  the  record  about  the 
differences  in  exposures,  work 
operations,  and  hazards  in  these  two 
types  of  construction  work.  The 
evidence,  as  it  relates  to  each  provision 
of  the  hygiene  facilities  and  practices 
section  of  the  final  rule,  is  described 
below. 

Many  commenters  argued  that  the 
standard  should  require  clean  change 
rooms  and  provisions  for  separate 
facilities  for  work  and  street  clothes  on 
all  construction  jobs,  regardless  of  the 
type  of  work  performed  (Exs.  84-424,  92- 
11.  277,  Trs.  8/19.  6/21.  6/26).  OSHA 
concurs  with  the  rationale  for  the  view 
expressed  by  these  conunenters,  which 
was  perhaps  best  summarized  in  the 
remarks  of  Dr.  William  J.  Nicholson,  of 
the  Mt.  Sinai  School  of  Medicine.  In 
responding  to  a  question  about  the 


importance  of  such  measures  as  hygiene 
facilities.  Dr.  Nicholson  answered: 

I  think  jsuch  measures  are)  enonnously 
important .  .  .  one  has  to  confine  the  fibeni 
immediately  at  their  source  ....  Hygiene 
facibties  are  certainly  required.  (Tr.  6/19) 

The  hygiene  facilities  requirements  of 
the  revised  construction  standard,  the 
revised  general  industry  standard,  and 
the  existing  standard  are  similar  in 
many  respects.  For  example,  exposure 
to  asbestos  at  levels  above  the  PEL  acts 
as  the  trigger  for  all  three  provisions, 
and  each  standard  requires  that 
employees  working  in  such  areas  have  a 
place  to  change  their  street  clothes  and 
to  store  them  separately  from  their  work 
clothes. 

Paragraph  (j)(l)  contains  requirements 
for  hygiene  facilities  for  employers 
engaged  in  construction  operations  other 
than  major  asbestos  removal, 
demolition,  and  renovation  operations. 
Paragraph  (j)(l)(i)  of  the  revised 
construction  standard  modifies  the 
language  of  the  existing  standard's 
hygiene  requirements  from  change 
"room"  to  change  "area,"  in  recognition 
of  the  fact  that  the  place  where 
employees  change  from  street  clothing 
to  work  clothing  and  back  again  to 
street  clothing  is  not  always  a  separate 
room  but  may  be  merely  a  separate  area 
of  a  larger  space.  This  change 
recognizes  that  it  may  not  be  feasible  at 
some  construction  sites  to  provide  a 
separate  room  with  physical  barriers.  In 
these  instances,  employers  may  provide 
change  areas  that  are  distant  from  the 
immediate  location  where  asbestos- 
related  work  is  being  conducted,  such  as 
on  a  separate  floor  of  a  building. 

A  second  language  change  has  been 
made  in  the  revised  standard:  the 
existing  standard's  use  of  the  term 
"separate  lockers"  has  been  changed  to 
"separate  storage  facilities"  in 
recognition  of  the  fact  the  employers 
must  use  portable  storage  facilities  that 
can  be  transported  from  job  to  job. 
OSHA's  intent  in  this  provision  is  to 
ensure  that  street  clothes  are  sufficiently 
separated  from  work  and  protective 
clothing  and  equipment  in  order  to 
prevent  contamination  of  employees' 
street  clothing,  and  this  can  be 
accomplished  by  separate  lockers, 
baskets,  or  other  containers. 

New  language  has  been  added  in  the 
revised  standard  to  require  the  provision 
of  clean  areas,  i.e..  areas  that  have 
airborne  concentrations  of  asbestos 
below  the  action  level  where  employees 
may  consume  food  or  beverages  on  site. 
This  addition  was  recommended  by 
CACOSH  in  iU  1980  report  (Ex.  84-233). 
CACOSH  recognized  that  permanent 
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lunch  rooms,  such  as  exist  on  fixed 
worksites,  were  probably  not  feasible 
for  the  construction  industry,  due  to  the 
nonfixed  nature  of  construction  project 
worksites.  The  term  "lunch  area"  was 
adopted  by  OSHA  to  indicate  that  a 
temporary  facility,  such  as  a  separate 
trailer,  would  serve  the  purpose  of 
protecting  employee  health.  OSHA 
agreed  with  the  CACOSH  findings  that 
the  transient  work  conditions  in 
nonfixed  workplaces  would  make  the 
installation  of  fixed  lunchrooms  difficult, 
and  accordingly  included  a  requirement 
for  clean  lunch  areas  in  its  revised 
standard;  but  unlike  the  provision  in  the 
revised  general  industry  standard,  the 
revised  construction  standard  does  not 
require  that  lunch  facilities  be  equipped 
with  a  filtered  air  supply. 

The  principal  changes  to  the  hygiene 
facilities  section  reflected  in  the  revised 
standard  involve  OSHA's  efforts  to 
tailor  these  requirements  to  the 
substantial  differences  in  exposure, 
work  conditions,  and  feasibility  of 
controls  found  in  different  construction 
operations.  For  example,  as  the  record 
makes  clear,  the  significant  features  of  a 
construction  task  involving  the 
replacement  of  an  asbestos-containing 
gasket  are  grossly  di^erent  from  those 
prevailing  inside  a  negative-pressure 
enclosure  during  a  major  asbestos 
removal  operation.  The  revised  standard 
takes  these  differences  into  account  in 
two  ways:  by  providing,  in  paragraph 
(j)(l)(>)>  sn  exception  to  the  requirement 
for  a  clean  change  area  for  employers 
whose  employees  are  engaged  in  small- 
scale,  short-duration  operations  of  the 
type  described  above  for  paragraph  (e); 
and  by  requiring  employers  performing 
asbestos  removal,  demolition,  or 
renovation  operations  to  observe  the 
more  comprehensive  hygiene  facilities 
requirements  of  paragraph  (j)(2). 

The  exception  in  paragraph  (j)(l)(i) 
permits  employees  working  on  small- 
scale,  short-duration  operations,  such  as 
pipe  repair  and  valve  replacement,  to 
clean  their  protective  clothing  with  a 
portable  high-efficiency  particulate  air 
(HEPA)  filter-equipped  vacuum  rather 
than  exchanging  their  protective  work 
clothing  for  street  clothing  in  a  change 
area  at  the  completion  of  a  job.  An 
example  of  a  task  fitting  this  description 
might  be  the  work  performed  by  an 
electrician  hanging  electrical  conduit  on 
hooks  attached  to  a  beam  covered  with 
asbestos-containing  insulation;  this  task 
would  be  likely  to  take  fewer  than  30 
minutes  to  perform,  and  would  typically 
make  up  only  a  small  part  of  the 
electrician's  overall  duties. 

Several  commenters  to  the  record 
reported  that  the  use  of  vacuums  to 


clean  protective  clothing  after  a  small 
asbestos-related  job  reflects  current 
industry  practice  on  such  jobs.  For 
example.  Mr.  Darrell  E.  Anderson,  of  the 
Minnesota  Department  of  Health,  stated 
that  ".  .  .  protective  clothing  and 
vacuuming  would  minimize  the  concern 
for  showers  .  .  ."  (Ex.  92-11).  In  a 
similar  vein,  the  docket  submittal  of  the 
New  York  City  Board  of  Education  (Ex. 
92-26)  made  the  point  that,  for  small 
boiler  and  pipe  insulation  removal 
projects,  separate  clean  rooms  and 
shower  facilities  are  not  required.  The 
exemption  in  paragraph  (j)(l)(i)  would 
permit  workers  engaged  in  small-scale 
and  short-duration  tasks  to  use  a 
portable  vacuum  equipped  with  a  HEPA 
filter  to  clean  any  asbestos  dust  from 
their  clothes,  hair,  and  exposed  skin 
before  leaving  the  work  area.  This 
procedure  will  ensure  that  asbestos  is 
not  carried  from  the  work  area  to  other 
areas  of  the  building  and  is  not  retained 
on  the  employee's  clothing. 

OSHA  believes  that  the  special 
exemption  for  small-scale,  short- 
duration  jobs  will  provide  employers  in 
the  construction  industry  whose 
employees  must  occasionally  engage  in 
asbestos-related  work  with  the 
flexibility  necessary  to  perform  those 
jobs  with  a  minimum  amount  of 
disruption  and  a  high  degree  of 
protection,  both  for  the  employee 
performing  the  job  and  for  other 
employees  and  bystanders  in  the 
vicinity. 

Many  commenters  addressed  the  use 
of  hygiene  facilities  in  major  asbestos 
removal  renovation  and  demolition 
projects  (Exs.  92-8;  92-11;  92-25;  92-26; 
263;  277;  330;  328;  Trs.  7/5,  p.  181;  7/6,  p. 
214;  7/12,  p.  73).  The  rulemaking  record 
contains  several  specifications  for  the 
use  of  shower  emd  change  room 
facilities  on  asbestos  removal  or 
renovation  projects  (Exs.  92-8,  92-11, 
92-25,  92-26).  For  example,  the 
"Specifications  for  Asbestos  Removal" 
of  the  North  Carolina  Division  of  State 
Construction  contains  provisions  for  a 
clean  room,  shower,  and  equipment 
room  for  each  asbestos  removal  project 
building  owned  by  the  State  of  North 
Carolina  (Ex.  92-8).  Several  commenters 
specifically  requested  that  OSHA 
require  hygiene  facilities  for  major 
asbestos  removal,  renovation,  and 
demolition  projects  (Exs.  277,  330,  Tr.  7/ 
3,  p.  181).  The  Building  and  Construction 
Trades  Department,  AFL-CIO  stated: 

The  current  asbestos  standard  only 
requires  hygiene  facilities  for  fixed  worksites. 
Construction  workers  also  need  such 
facilities  to  prevent  bringing  dust  out  of  the 
worksite  and  home  to  their  families.  Work 
clothing  has  been  demonstrated  to  be  a 
significant  source  of  exposure  for  workers 


(Geissert,  1983).  Numerous  cases  of  family 
members  contracting  mesothelioma  from 
exposure  to  a  worker's  work  clothing  [have 
occurred).  For  these  reasons  the  standard 
hygiene  facilities  .  .  .  must  be  required  on  all 
construction  asbestos  projects  where 
exposure  exceeds  the  action  level.  We 
require  separate  change  rooms  for  clean  and 
dirty  clothes  separated  by  a  shower  facility 
.  .  .  [and]  specific  procedures  to  be  followed 
each  time  an  employee  passes  between  the 
regulated  area  and  the  clean  room. .  .  .  (Ex. 
277) 

On  the  other  hand,  some  commenters 
opposed  the  inclusion  in  the  revised  rule 
of  requirements  for  showers  and  change 
rooms  for  major  asbestos  removal  and 
renovation  operations  (Exs.  263;  Trs.  7/ 
6,  p.  214;  7/12,  p.  73).  The  Advisory 
Conunittee  for  Construction  Safety  and 
Health  (CACOSH)  expressed  concern 
that  hygiene  facilities  might  not  be 
feasible  for  many  construction 
operations  when  the  availability  of 
water  is  limited  and  cold  weather 
interferes  with  workers'  ability  to  take 
showers  (Exs.  84-233,  84-244). 

Based  on  a  review  of  the  record 
evidence,  OSHA  has  required  in 
paragraph  (j)(2)  that  hygiene  facilities 
consisting  of  a  clean  room,  an 
equipment  room,  and  a  shower,  where 
feasible,  be  provided  for  employees 
engaged  in  asbestos  removal, 
demolition,  or  renovation  projects. 
OSHA  believes  that  providing  such 
facilities  is  feasible  for  the  great 
majority  of  projects. 

In  addition,  in  situations  in  which 
employers  can  demonstrate  that  it  is  not 
feasible  to  locate  a  shower  between  the 
equipment  room  and  the  clean  change 
room,  paragraph  (j)(2)(iii)  permits 
employers  to  use  alternative  methods  of 
employee  decontamination.  These 
methods  are: 

(1)  Employees  may  remove  asbestos 
contamination  from  their  disposable 
worksuits  by  using  a  HEPA  vacuum 
before  proceeding  to  a  shower  that  is 
not  contiguous  with  the  work  area;  or 

(2)  Employees  may  remove  their 
contaminated  disposable  worksuits,  don 
clean  disposable  worksuits,  and  proceed 
to  a  shower  that  is  not  contiguous  with 
the  work  area. 

OSHA  believes  that  these  alternative 
decontamination  methods  will  provide 
adequate  protection  to  the  worker  and 
effectively  prevent  the  spread  of 
asbestos  contamination  from  the  work 
area  in  situations  in  which  it  is  not 
feasible  to  provide  a  shower. 

Paragraphs  (j)(2)  (v)  and  (vi)  of  the 
revised  standard  provide  for  specific 
decontamination  practices  that  must  be 
followed  when  entering  and  exiting  an 
asbestos  removal,  demolition,  or 
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renovation  work  area.  Similar 
procedures  are  contained  in  aeveral  of 
the  asbestos  removal  specifications 
submitted  to  the  rulemaking  record  (Exs. 
92-8.  92-11.  92-25,  92-226).  The 
specification  for  asbestos  removal 
projects  for  the  State  of  North  Carolina 
requires  that: 

(1)  Workers  entering  the  work  area 
remove  street  clothes,  don  disposable 
coveralls  and  respirator,  and  proceed 
through  the  shower  to  the  equipment 
room  and  work  area. 

(2)  Upon  leaving  the  work  area,  the 
worker  stops  in  the  equipment  room  to 
remove  contaminated  clothes,  and 
places  them  in  plastic  bags  for  disposaL 

(3)  The  worker  proceeds  to  the  shower 
wearing  only  his  respirator  and  showers 
to  remove  all  traces  of  asbestos 
contamination. 

(4)  The  worker  then  moves  to  the 
clean  change  room  where  he  removes 
his  respirator,  cleans  and  inspects  it, 
and  dresses  (Ex.  92-008). 

Following  these  procedures  appears  to 
OSHA  to  be  a  reasonable  method  for 
ensuring  that  asbestos  contamination  is 
removed  &t)m  the  worker's  body,  thus 
preventing  worker  exposure,  the 
exposure  of  family  members,  and  the 
spread  of  asbestos  contamination  to 
areas  outside  the  work  area. 

Paragraph  (k} — Communication  of 
Asbestos  Hazards  to  Employees 

In  paragraph  (k)  of  the  revised 
standard,  OSHA  has  included 
requirements  to  ensure  that  the  dangers 
of  asbestos-containing  materials  are 
conununicated  to  employees  by  means 
of  signs,  labels,  and  employee 
information  and  training.  The 
requirements  for  the  signs  and  labels 
mandated  in  this  section  parallel  those 
in  OSHA's  Hazard  Communication 
standard  (29  CFR  1910.1200).  Although 
the  Hazard  Communication  standard,  as 
originally  promulgated,  applied  only  to 
the  manufacturing  Standard  Industrial 
Classification  (SIC)  codes  (SICs  20-39). 
OSHA  has  subsequently  announced  its 
intention  of  expanding  the  coverage  of 
this  standard  to  the  construction 
industry,  as  well  as  to  other  industry 
sectors  not  initially  covered.  Ensuring 
that  the  content  and  format  of  the  signs, 
labels,  and  employee  information  and 
training  provisions  of  the  final  asbestos 
standard  for  construction  are  consistent 
with  those  of  OSHA's  Hazard 
Communication  standard  will  thus 
provide  construction  employers  with  a 
consistent  and  comprehensive  approach 
to  alerting  their  employees  to  the 
hazards  of  asbestos  exposure  and 
facihtate  the  future  inclusion  of 
construction  in  the  standard's  scope. 


OSHA's  April  proposal  indicated  that 
the  evidence  regarding  the 
carcinogenicity  of  asbestos  had 
prompted  OSHA  to  consider  updating 
the  substantive  requirements  for  signs 
and  labels  in  the  final  rule.  Specifically, 
the  proposal  considered  adding  a 
requirement  that  signs  be  posted  to 
demarcate  regulated  areas.  The  Building 
and  Construction  Trades  Department 
(BCTD)  of  the  AFL-aO  urged  the 
inclusion  of  similar  requirements  in  its 
recommended  standard  for  the 
construction  industry  (Ex.  330). 

Signs  and  Labels.  OSHA's  final  rule 
includes  specifications  for  signs  to  be 
posted  at  all  locations  where  regulated 
areas  have  been  established  to  indicate 
that  concentrations  of  airborne  asbestos 
fibers  exceed  or  may  exceed  the  0.2  f/cc 
PEL;  such  signs  are  to  bear  the  following 
legend: 
DANGER 
ASBESTOS 
CANCER  AND  LUNG  DISEASE 

HAZARD 
AUTHORIZED  PERSONNEL  ONLY 
RESPIRATORS  AND  PROTECTIVE 

CLOTHING  ARE  REQUIRED  IN  THIS 

AREA 
The  purpose  of  these  signs  is  to 
minimize  the  number  of  employees  in  a 
regulated  area  by  alerting  them  to  the 
fact  that  they  must  have  authorization 
from  their  employer  and  take  the 
appropriate  protective  measures  before 
entering.  Furthermore,  as  discussed  in 
Section  X  (Summary  and  Explanation 
for  a  Revised  Standard  for  General 
Industry],  signs  serve  to  apprise 
employees  of  the  hazards  to  which  they 
are  exposed  in  the  course  of  their 
employment,  and  foster  cooperation 
between  the  employee  and  employer  in 
controlling  woricplace  hazards. 

The  standard  also  requires  that  all 
asbestos  products  and  containere  of 
asbestos  products,  including  waste 
containers,  be  labeled  with  the  following 
information  and  with  a  warning 
statement  tigainst  breathing  airborne 
asbestos  fibers: 

DANGER 

CONTAINS  ASBESTOS  FIBERS 

AVOID  CREATING  DUST 

CANCER  AND  LUNG  DISEASE 

HAZARD 
Both  employee  and  industry 
representatives  generally  supported  the 
inclusion  in  a  revised  standard  of 
requirements  for  posting  signs  to 
demarcate  regulated  areas  and  for 
informing  employees  of  the  health 
hazards  of  asbestos  by  means  of  signs 
and  labels  (Exs.  330,  27a  328,  Tr.  7/10). 
However,  the  BCTD's  recommended 


standard  (Ex.  330)  would  have  required 
that  both  signs  and  labels  be  bilingual, 
be  written  in  the  languages  that 
predominate  in  the  workplace,  and 
include  symbols  to  assist 
comprehension  wherever  necessary. 
"The  need  for  such  a  provision."  the 
BCTD  maintained,  "would  appear  to  be 
self-evident  in  an  industry  which 
employs  over  60,000  workers  whose 
native  tongue  is  not  English"  (Ex.  330). 
In  addition,  the  BCTD's  standard 
recommended  a  labeling  provision 
requiring  the  label  to  display  the  test 
conditions  in  effect  for  determining  the 
category  of  an  asbestos-containing 
product  (the  BCTD  recommended  a 
system  of  product  and  process 
categorization — see  discussion  under 
scope,  paragraph  (a)),  and  information 
on  work  rates,  ventilation  rates,  and 
work  practices  appropriate  to  the 
product  or  process  (Ex.  330). 

As  writtea  paragraph  (k)(l)  in  the 
revised  asbestos  standard  is  consistent 
with  CFR  1910.1200(f)  and  with  Section 
6(b)(7)  of  the  OSH  Act  which  prescribes 
the  use  of  labels  or  other  appropriate 
forms  of  warning  to  apprise  employees 
of  the  hazards  to  which  they  are 
exposed.  The  Hazard  Commimication 
standard  specifies  that  "the  employer 
shall  ensure  that  labels  or  other  forms  of 
warning  are  legible,  in  English,  and 
prominently  displayed  on  the  container, 
or  readily  available  in  the  work  area 
throughout  each  workshift.  Employers 
having  employees  who  speak  other 
languages  may  add  the  information  in 
their  language  to  the  material  presented, 
as  long  as  the  information  is  presented 
in  English  as  well "  (29  CFR  1910. 
1200(f)(9)).  OSHA  believes  that  this 
language  addresses  the  concern  of 
communicating  the  hazards  of  asbestos 
to  non-English-speaking  employees 
without  imposing  an  unduly  stringent 
requirement  on  those  construction 
employers  whose  work  force  is 
comprised  solely  of  English-speaking 
persons. 

The  revised  standard  permits  two 
exceptions  to  the  labeUng  requirement 
no  label  is  required  in  those  instances 
where  (1)  asbestos  fibers  have  been 
modified  by  a  bonding  agent,  coating, 
binder,  or  other  material  provided  that 
the  manufacturer  of  the  product  can 
demonstrate  that  during  any  reasonably 
foreseeable  use  (including  handling, 
storage,  disposal  processing,  or 
tran8i>ortation)  employee  exposures  will 
remain  below  the  action  level;  or  (2) 
where  asbestos  is  present  in  a  product 
in  concentrations  less  than  0.1  percent 
by  weight  These  exceptions  are 
identical  to  the  labeling  exceptions 
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contained  in  the  revised  standard  for 
general  industry. 

The  first  exception  is  based  on 
paragraph  (g)(2)(i)  of  the  existing 
standard,  which  does  not  require  that 
products  be  labeled  if  asbestos  is 
bonded  or  modified  in  such  a  way  that 
use  of  the  product  will  not  result  in 
employee  exposures  that  exceed  the 
PEL.  In  the  revised  standard,  OSHA  has 
modified  this  exception  by  triggering  the 
labeling  requirement  in  cases  where  the 
use  of  such  products  may  result  in 
employee  exposures  above  the  action 
level  rather  than  above  the  PEL.  OSHA 
has  made  this  change  to  be  consistent 
with  the  use  of  an  action  level,  which 
was  not  included  in  the  existing 
standard,  as  a  trigger  for  the  employer  to 
institute  measures  to  protect  workers 
from  exposure  to  asbestos. 

The  second  exception  to  labeling, 
which  pertains  to  products  and 
materials  containing  less  than  0.1 
percent  asbestos,  is  based  on  OSHA's 
Hazard  Communications  rule  (29  CFR 
1910.1200),  which  specifies  that  a 
mixture  shall  be  considered  to  be 
carcinogenic  if  a  carcinogen  is  present  in 
concentrations  exceeding  0.1  percent 
Although  one  commenter  (Ex.  344-16) 
suggested  that  OSHA  consider  asbestos 
to  be  a  trace  contaminant  if  it  is  present 
at  a  concentration  of  0.25  percent  or 
less,  OSHA  found  no  record  evidence 
that  indicated  that  a  higher  degree  of 
worker  protection  could  be  attained  by 
using  a  percent  concentration  other  than 
that  specified  by  the  generic  standard. 
Employee  information  and  training. 
OSHA  proposed  training  requirements 
for  abestos-exposed  employees  in  the 
April  notice,  and  these  have  been 
slightly  modified  in  the  final  rule.  The 
training  requirements  in  the  revised 
standard  are  patterned  after  those 
discussed  in  OSHA's  Hazard 
Communication  standard  (29  CFR 
1910.1200(h)(1)  and  (2)). 

The  revised  asbestos  standard  for  the 
construction  industry  requires  affected 
employers  to  provide  a  training  program 
for  all  employees  exposed  to  airborne 
concentrations  of  asbestos  in  excess  of 
the  action  level  prior  to  or  at  the  time  of 
initial  assignment  (unless  the  employee 
has  received  equivalent  training  within 
the  previous  12  months)  and  at  least 
annually  thereafter.  Component  areas  to 
be  covered  in  the  training  program 
include:  (1)  methods  for  recognizing 
asbestos;  (2)  the  health  effects 
associated  with  asbestos  exposure;  (3) 
the  relationship  between  asbestos  and 
smoking  in  producing  lung  cancer,  (4) 
the  nature  of  operations  that  could 
result  in  exposure  to  asbestos,  the 
importance  of  necessary  protective 
controls  to  minimize  exposure  including. 


as  applicable,  engineering  controls, 
work  practices,  respirators, 
housekeeping  and  protective  clothing, 
and  any  necessary  instruction  in  the  use 
of  these  controls;  (5)  the  purpose,  proper 
use,  fitting  instructions,  and  hmitations 
of  respirators,  as  described  in  29  CFR 
1910.134;  (6)  the  appropriate  work 
practices  for  performing  the  asbestos 
job;  and  (7)  the  medical  surveillance 
program  requirements.  The  employer 
may  design  and  implement  his  owm 
training  program  that  contains  these 
elements,  or  rely  on  third-party  training 
programs,  such  as  H'A-sponsored 
courses  on  asbestos  abatement 

OSHA  strongly  believes  that 
informing  and  training  employees  can 
reduce  the  incidence  of  work -related 
diseases  caused  by  exposure  to 
hazardous  workplace  conditions.  A 
large  number  of  commenters  supported 
the  inclusion  of  information  and  training 
provisions  in  the  final  rule  (Trs.  7/10,  6/ 
29,  6/26,  6/20,  6/28)  and  many 
employers  and/or  states  reported  having 
established  programs  in  place  (Trs.  6/20, 
6/29.  6/27).  The  BCTD.  however, 
proposed  a  more  elaborate  employee 
certification  program  modeled  after  the 
program  specified  in  Maryland  and 
California  laws  governing  occupational 
exposure  to  asbestos.  The  BCTD  felt 
that  general  training  requirements 
would  be  too  difficdt  to  enforce  (Ex. 
330).  The  BCTD  recommended  that 
employees  be  given  precertification 
examinations  in  proper  respirator  use 
and  general  competency  with  regard  to 
job-specific  work  procedures  and 
practices  for  working  with  asbestos- 
containing  materials,  and  that  only 
employees  certified  by  their  employer 
would  be  allowed  to  perform  most 
asbestos  tasks  (Ex.  330). 

After  careful  consideration  of  the 
evidence  in  the  record,  OSHA  has 
determined  that  the  training 
requirements  in  the  final  rule  will 
provide  construction  employees  with  an 
understanding  of  the  hazards  of 
asbestos  and  the  necessary  protective 
measures  to  permit  them  to  participate 
actively  in  their  employer's  training  and 
hazard  control  programs. 

Paragraph  (IJ— Housekeeping 

In  the  revised  standard  for  the 
construction  industry,  OSHA  has 
included  a  housekeeping  provision 
stipulating  that  (1)  when  vacuuming  is 
used  for  asbestos  cleanup,  only  HEPA- 
filtered  equipment  may  be  used,  and  (2) 
all  asbestos  waste,  scrap,  debris,  bags, 
containers,  equipment  and 
contaminated  clothing  must  be  collected 
and  disposed  of  in  sealed  impermeable 
bags  or  in  other  closed  impermeable 
containers.  The  Agency  believes  that 


these  housekeeping  practices  reflect 
advances  in  vacuum  filter  technology 
and  good  hygiene  practices,  and  are 
essential  parts  of  any  effective  asbestos 
control  program.  OSHA  believes  that 
the  use  of  HEPA-filtered  vacuums  and 
proper  disposal  practices  will 
considerably  diminish  the  risk  of 
generating  airborne  asbestos  during 
cleanup — a  potentially  high-exposure 
activity. 

The  required  use  <if  high-efficiency 
particulate  air  filters  on  vacuums 
employed  for  cleanup  (paragraph  (l)(i)) 
is  not  intended  to  preclude  the  use  of 
other  complementary  cleanup  methods, 
such  as  wet  methods.  However,  this 
provision  does  preclude  the  use  of 
conventional  vacuums,  which  would 
simply  redistribute  the  asbestos  fibere. 
R.  F.  Boggs,  Vice  President  of 
Organization  Resources  Counselors, 
stressed  the  importance  of  using  HEPA- 
equipped  vacuums  for  cleanup 
operations  on  construction  sites:  "In 
order  to  achieve  good  housekeeping, 
industrial  asbestos  vacuum  cleanen>  are 
a  necessity"  (Ex.  123-A). 

The  waste  disposal  provision  in 
paragraph  (1)(2)  is  a  restatement  of  a 
similar  requirement  in  the  asbestos 
standard  adopted  by  OSHA  in  1972.  The 
objective  of  the  requirement  in  the 
earlier  standard  was  to  impose  bagging 
restrictions  only  in  situations  likely  to 
produce  airborne  concentrations  of 
asbestos  in  excess  of  the  ceiling  limit  or 
the  PEL  By  requiring  these  precautions 
in  the  revised  standard  for  the  on-site 
transportation  of  all  asbestos  wastes  for 
disposal,  OSHA  is  seeking  to  prevent 
both  the  direct  exposure  of  cleanup 
personnel  and  the  incidental  exposure  of 
workers  not  directly  involved  in 
asbestos  removal,  installation,  or 
renovation. 

Support  for  a  rigorous  housekeeping 
program  is  amply  provided  in  the  record 
(e.g.,  Asbestos  Information  Association, 
Exs.  84-307  and  328;  Associated  General 
Contractors  of  America,  Ex.  84-457; 
Organization  Resources  Counselors,  Ex. 
123-A;  and  the  Building  and 
Construction  Trades  Department  Ex. 
330).  Dr.  Boggs  also  described  the 
process  used  for  disposing  of  asbestos- 
containing  waste  on  construction  sites: 

As  [asljestos]  insulation  is  removed,  it  is 
immediately  bagged  in  poly  bags,  on  whick 
are  preprinted  warning  labels.  The  bags  are 
removed  from  Ihe  structure  to  the  designated 
storage  area  and  are  not  allowed  to  remain  in 
various  parts  of  the  work  area.  .  .  . 
Housekeeping  is  of  the  utmost  importance. 
(Ex.  123-A) 

OSHA's  requirements  for  wast* 
disposal  are  designed  to  protect 
employees  from  exposure  to  asbestos 
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fibers  that  may  be  released  if  asbestos- 
containing  wastes  are  temporarily 
stored  or  transported  on  the 
construction  worksite.  The  requirements 
contained  in  paragraph  (1)(2)  do  not 
address  the  ultimate  disposal  of 
asbestos  wastes,  since  these  wastes  and 
their  disposal  are  regulated  by  EPA. 

The  existing  asbestos  standard  and 
the  revised  standard  for  general 
industry  contain  a  general  provision 
requiring  that  surfaces  be  maintained 
free  of  accumulations  of  asbestos  fibers. 
OSHA  has  not  included  a  similar 
provision  in  the  revised  standard  for  the 
construction  industry  because  the  nature 
of  much  construction  work,  particularly 
asbestos  removal,  renovation,  and 
demolition,  makes  it  impossible  to  keep 
surfaces  free  of  asbestos  fibers  at  all 
times.  OSHA  does,  however,  expect 
employers  in  the  construction  industry 
to  clean  up  accumulations  of  asbestos 
quickly  to  avoid  generation  of  airborne 
concentrations  of  asbestos  fibers  that 
might  exceed  the  PEL.  OSHA  believes 
that  the  provisions  of  paragraph  (1) 
reflect  the  special  circumstances  found 
in  the  construction  industry  sector  while 
providing  protection  for  construction 
employees  that  are  involved  in  cleanup 
operations. 
Paragraph  (m)— Medical  Surveillance 

Where  appropriate,  medical 
surveillance  programs  are  required  by 
Section  6(b)(7)  of  the  OSH  Act.  to  be 
included  in  OSHA  health  standard  to 
aid  in  determining  whether  the  health  of 
workers  is  adversely  affected  by 
exposure  to  toxic  substances.  The 
requirements  contained  in  this  revised 
asbestos  standard  are  designed  to 
detect  changes  in  the  pulmonary  and 
gastix)intestinal  systems  resulting  from 
occupational  exposure  to  asbestos. 
Several  changes  have  been  made  in  the 
revised  rule  relative  to  OSHA's  existing 
asbestos  standard  (29  CFR  1910.1001  (i)). 
These  changes  include  requiring 
employers  to  implement  the  medical 
surveillance  program  only  for  employees 
wearing  negative-pressure  respirators 
and  for  employees  exposed  to  levels  of 
asbestos  at  or  above  the  action  level  for 
30  or  more  days  per  year.  The  existing 
standard  required  medical  surveillance 
for  all  employees  engaged  in 
occupations  in  which  they  were  exposed 
to  airborne  concenti-ations  of  asbestos 
fibers,  regardless  of  the  duration  or  level 
of  their  exposure.  In  addition.  OSHA 
has  added  provisions  to  the  revised 
standard  addressing  the  administi-ation 
of  a  respiratory  disease  questionnaire 
during  the  medical  examination, 
requiring  employers  to  provide 
information  to  the  examining  physician, 
and  granting  physicians  greater  latitude 


in  determining  the  h^quency  of  chest  X 
rays  and  the  necessity  of  providing 
other  tests.  OSHA  has  also  deleted  the 
existing  standard's  requirement  for  a 
medical  examination  at  the  time  of  an 
employee's  termination  of  employment. 
In  other  respects,  the  medical 
surveillance  requirements  parallel  the 
existing  standard's  provisions. 

In  the  April  notice  (49  FR14116-14145). 
OSHA  solicited  comments  on  whether 
the  existing  medical  surveillance 
provisions  for  asbestos-exposed 
employees  should  be  modified  in  any 
new  rulemaking  undertaken  to  revise 
OSHA's  existing  asbestos  standard. 
Specifically,  comments  were  invited 
regarding  the  appropriations  of 
triggering  the  medical  surveillance 
requirements  of  a  revised  standard  at 
0.2  f/cc;  decreasing  the  fi^quency  of 
chest  X  rays  for  young  employees  or  for 
those  with  short  d\irations  of  exposure; 
clarifying  the  time  permitted  for 
employers  to  conduct  the  pre-placement 
examination  after  initial  hiring;  and  the 
necessity  of  specifying  additional  tests 
or  procedures  for  the  early  diagnosis  of 
any  asbestos-related  disease,  including 
the  administration  of  a  respiratory 
disease  questionnaire.  Comments  were 
also  requested  on  the  need  for 
additional  specifications  regarding  the 
performance  of  pulmonary  function 
testing,  including  completion  of  a 
NIOSH-approved  course  in  spirometry 
for  nonphysicians  who  administer  these 
tests,  calculation  of  the  percentage 
difference  &t)m  predicted  values  and  use 
of  standard  predicted  values;  the 
appropriateness  of  requiring  screening 
for  colo-rectal  cancer,  including  tests  for 
occult  blood  in  the  feces;  and-fiu-ther 
specifications  for  the  interpretation  and 
reading  of  chest  X  rays. 

The  April  notice  also  specifically 
described  several  concerns  of  the 
construction  industry  regarding  the 
inclusion  of  a  traditional  OSHA  health 
standards  approach  to  medical 
protection  for  constiiiction  workers  (49 
FR 14131).  Among  the  concerns 
expressed  by  CACOSH  were  the  "major 
economic  and  logistical  problem" 
presented  by  medical  surveillance 
programs  in  this  section  because  of  high 
employee  turnover,  and  the  use  of 
medical  examination  to  "exclude  all  but 
the  most  hardy  human  specimens  [from 
employment]"  (49  FR  14131).  Member  of 
CACOSH  also  sti-essed  the  importance 
of  an  integrated  program  of 
environmental  controls  and  medical 
surveillance,  rather  than  an 
"Overdependence  on  medical  control 
systems  [alone]"  (49  FR  14131).  Although 
information  and  responses  relevant  to 
these  and  other  issues  were  solicited 


from  interested  parties  representing  all 
industry  sectors,  the  Agency 
emphasized  the  need  for  information  on 
any  necessary  changes  to  the  medical 
surveillance  requirements  as  they  might 
affect  the  constiiiction  industry.  The 
modifications  considered  in  the 
development  of  the  revised  rule  were 
suggested  by  the  Advisory  Committee     ^. 
for  Construction  Safety  and  Health 
(CACOSH),  the  Building  and 
Construction  Trades  Department  of  the 
AFlrCIO  (BCTD).  the  Asbestos 
Information  Association  (AIA),  and  by 
other  affected  organizations  specifically 
concerned  with  the  applicability  of 
medical  surveillance  provisions  to  the 
construction  industry. 

Paragraph  (m)(l)(i)  of  the  revised 
standard  for  construction  requires  that 
each  employer  institute  a  medical 
surveillance  program  for  all  such 
employees  who  are  exposed  at  levels  at 
or  above  the  action  level  of  0.1  f/cc  for 
30  or  more  days  per  year.  In  addition, 
employers  are  required  to  provide 
medical  surveillance  for  all  employees 
who  are  required  to  wear  a  negative- 
pressure  respirator  to  protect  against 
exposure  to  asbestos,  regardless  of 
exposure  levels  or  duration.  The 
employer  is  required  by  paragraph 
(m)(l)(ii)(A)  to  ensure  that  all  medical 
examinations  and  procedures  are 
performed  by  or  under  the  supervision 
of  a  licensed  physician  selected  and  are 
provided  without  cost  to  the  employee 
and  at  a  reasonable  time  and  place. 

In  accordance  with  paragraph 
(m)(2)(i)  of  the  revised  standard,  the 
medical  surveillance  program  must  be 
instituted  before  the  employee's  initial 
assignment  for  those  employees 
required  to  wear  negative-pressure 
respirators  to  protect  against  exposure 
to  asbestos,  and  within  10  working  days 
of  the  thirtieth  day  of  exposure,  for 
those  employees  exposed  at  levels  at  or 
above  the  action  level  for  30  or  more 
days  per  year.  As  in  the  existing 
standard,  no  initial  medical  examination 
is  required  if  the  employer  can 
demonsti-ate  that  an  employee  has  had 
an  equivalent  medical  examination 
within  the  past  year  and  periodic 
medical  examinations  are  required  to  be 
conducted  at  least  annually  after  the 
initial  examination.  If  the  examining 
physician  determines  that  there  is  a 
need  to  provide  any  of  the  examinations 
more  frequently,  the  employer  is 
required  to  provide  such  examinations 
to  affected  employees  at  the  frequencies 
specified  by  the  physician. 

The  medical  surveillance  program 
specified  by  paragraph  (m)(2)(ii)  in  the 
revised  standard  requires:  (1)  a  work 
history.  (2)  a  medical  history.  (3) 
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administi-ation  of  the  standardized 
questionnaire  contained  in  Appendix  D, 
Part  1  during  the  initial  examination  and 
updating  of  the  abbreviated 
standardized  questionnaire  contained  in 
Part  2  of  Appendix  D  during  periodic 
examinations,  (4)  a  physical 
examination,  including  a  chest 
roentgenogram  (if  deemed  necessary  by 
the  physician)  and  pulmonary  function 
tests,  and  (6)  any  other  examinations  or 
tests  deemed  necessary  by  the 
examining  physician. 

The  content  of  the  revised  standard's 
required  physical  examination  is 
consistent  with  the  identification  of  the 
adverse  health  effects  that  have  been 
associated  with  asbestos  exposure.  A 
complete  work  history  including 
information  on  any  past  occupational 
exposures  to  toxic  substances  is 
necessary  for  implementing  an  effective 
medical  surveillance  program. 

Information  regarding  such  past 
exposures  can  alert  the  physician  as  to 
the  employee's  c\irrent  health  status  and 
the  possible  health  consequences  of 
continued  exposure  to  asbestos.  As 
discussed  in  Section  IV  (Health  Effects) 
of  the  Preamble.  OSHA  has  determined 
that  asbestos  can  cause  lung  cancer, 
mesothelioma,  asbestosis,  and  an 
increase  in  esophageal,  stomach,  colo- 
rectal, kidney,  laryngeal,  pharyngeal, 
and  buccal  cavity  cancers.  It  is  therefore 
important  that  the  physical  examination 
be  directed  to  a  determination  of  the 
condition  of  the  pulmonary, 
cardiovascular,  and  gastrointestinal 
systems.  In  addition,  a  complete 
assessment  of  pulmonary  status  is 
essential  for  employees  required  to  work 
in  asbestos-containing  atmospheres;  this 
is  accomplished  through  a  pulmonary 
function  test  that  measures  forced  vital 
capacity  (FVC)  and  forced  expiratory 
volume  at  one  second  (REVi),  and  if 
desired  by  the  physician  a  chest  X  ray. 
These  tests  are  designed  to  allow 
physicians  to  diagnose  the  presence  and 
extent  of  pulmonary  fibrosis  caused  by 
the  accumulation  of  asbestos  fibers  in 
the  lungs  and  additionally  to  determine 
an  employee's  capability  to  wear 
negative-pressure  respirators. 

"The  respiratory  disease 
questionnaires  contained  in  Appendix  D 
must  be  administered  to  oonstniction 
employees  during  their  medical 
examinations.  These  questionnaires  will 
elicit  information  from  the  employee 
about  his  or  her  work  environment  and 
job  responsibilities;  symptoms  of 
possible  respiratory  illness  audi  as 
coughing,  chest  tightness,  and 
breathlessneas;  tobacco  smoking  habits; 
and  occupational  history,  and  will  be 
used  in  conjunction  with  die  results  of 


the  pulmonary  function  testing  to  detect 
the  early  stages  of  asbestos-induced 
respiratory  disease.  In  addition, 
information  from  these  questionnaires 
can  be  used  to  increase  medical 
knowledge  about  specific  work 
exposures,  doses,  and  durations  and 
their  relations  to  the  later  development 
of  asbestos-related  disease,  and  can 
also  be  used  by  OSHA  to  revise  the 
permissible  exposure  limits  for  asbestos, 
if  this  is  determined  to  be  necessary. 

OSHA  has  granted  greater  discretion 
to  the  examining  physician  by  allowing 
him  or  her  to  choose  whether  to 
administer  chest  X  rays.  The  Agency 
beheves  that  the  physician  is  the  best 
judge  of  whether  it  is  necessary,  and  at 
what  intervals  to  conduct  these  X  rays 
and  will  make  this  judgment  based  on 
the  employee's  health  and  the  exposure 
conditions  prevailing  in  the  employee's 
work  environment. 

To  aid  in  the  physician's  evaluation  of 
an  employee's  health  in  relation  to  that 
employee's  assigned  work  duties, 
paragraph  (m)(3)  requires  that  the 
employer  provide  the  examining 
physician  with  the  following 
information:  (1)  a  copy  of  this  standard 
and  appendix  I;  (2)  a  description  of  the 
employee's  duties  as  they  relate  to  the 
employee's  asbestos  exposure;  (3)  the 
employee's  representative  or  anticipated 
level  of  exposure  to  asbestos;  (4) 
information  regarding  the  employee's 
use  of  any  personal  protective 
equipment,  including  respiratory 
equipment;  and  (5)  information  from 
previous  work -related  medical 
examinations  that  is  not  otherwise 
available  to  the  physician. 

These  requirements  have  been 
included  in  the  revised  standard  to 
ensure  that  employers  provide 
examining  physicians  with  adequate 
data  to  facilitate  analysis  of  the  test 
results  and  to  aid  in  the  determination 
of  the  overall  health  status  of  the 
employee;  they  are  also  consistent  with 
requirements  in  other  recent  OSHA 
health  standards.  Appendix  I  provides 
general  information  to  the  examining 
physician  on  the  adverse  effects  of 
asbestos  expos\ire  and  on  ttie 
appropriate  diagnosis  for  specific  tests 
for  asbestos-related  diseases,  such  as 
the  proper  interpretation  of  chest  X  rays 
and  spirometry  readings.  Inclusion  of 
such  informational  appendices  is 
standard  in  OSHA  rulemakings,  e.g., 
ethylene  oxide  (49  FR  25786,  June  22. 
1984)  and  inorganic  arsenic  [43  FR  19628, 
May  5, 1978). 

The  revised  asbestos  standard 
mandates  at  paragraph  (m)(4)  that  the 
employer  receive  a  written  opinion  fi^m 
the  physician  that  shall  include  the 


results  of  the  medical  examination,  the 
physician's  opinion  as  to  whether  the 
employee  has  any  medical  conditions 
that  would  increase  his  or  her  risk  of 
material  health  impairment  from 
asbestos  exposure,  any  recommended 
limitations  on  employees  or  upon  the 
use  of  personal  protective  equipment 
such  as  respirators,  and  a  statement  that 
the  employee  has  been  informed  by  the 
physician  of  the  results  of  the  medical 
examination  and  of  any  medical 
conditions  that  may  result  from  asbestos 
exposure.  The  employer  shall  instruct 
the  physician  not  to  reveal  in  the  written 
opinion  specific  findings  or  diagnoses 
unrelated  to  occupational  exposure  to 
asbestos.  The  employer  is  also  required 
to  provide  a  copy  of  the  physician's 
written  opinion  to  the  affected  employee 
within  fifteen  days  of  its  receipt  "These 
requirements  have  been  added  to  the 
revised  standard  for  construction  to 
ensure  adequate  communication 
between  the  employer,  the  employee, 
and  the  physician,  and  are  consistent 
with  requirements  in  other  OSHA  health 
standards  e.g..  ethylene  oxide  (49  FR 
25798;  June  22, 1984),  inorganic  arsenic 
(43  FR  19628;  May  5. 1978),  and  lead  (43 
FR  53011;  Nov.  14. 1978).  OSHA's 
analysis  of  the  record  evidence  on  these 
medical  surveillance  requirements  is 
discussed  below. 

Section  6(b)(7)  of  the  OSH  Act 
mandates  that 

.  .  .  where  appropriate,  any  such  standard 
[promulgated  under  subsection  (6)(b)l  shall 
prescribe  the  type  and  frequency  of  medical 
examinations  or  other  tests  which  shall  be 
made  available,  by  the  employer  or  at  his 
cost,  to  employees  exposed  to  such  hazards 
in  order  to  most  effectively  determine 
whether  the  health  of  such  employees  is 
adversely  affected  by  such  exposure. 

OSHA  accordingly  includes  medical 
surveillance  requirements  in  all  of  its 
health  standards.  In  addition,  the 
Agency  considers  these  programs  to  be 
an  appropriate  means  of  monitoring  the 
adequacy  of  the  standard's  pennissible 
exposure  limit. 

Most  commenters  favored  the 
inclusion  of  medical  surveillance 
provisions  in  Ae  revised  rule  for 
asbestos  in  die  construction  industry 
(Exs.  84-424.  84-457, 123-A,  277,  33a 
Trs.  6/20,  6/26,  6/27,  7/3,  and  7/l2).  A 
few  commenters,  however,  questioned 
the  feasibility  of  requiring  medical 
monitoring  for  the  construction  industry 
because  of  the  high  timiover  rate  and 
transient  nature  of  the  construction 
work  force  and  because  it  is  expensive 
(Exs.  84-233.  Trs.  6/21,  7/6.  and  7/10). 
For  example,  the  Asbestos  Information 
Association  of  North  America  (AIA/NA) 
stated  that 
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.  is 


(The  medical  surveillance  program 
not  a  practical  requirement  to  be 
implemented  (in  constnictionl .  .  .  [and] .  . 
is  very  difficult  to  enforce  because  of  the 
highly  transitory  nature  of  the  employers  as 
well  as  the  employees  .  .  . 
The  AIA/NA  continued.  ".  .  .  medical 
surveillance  [is  also]  time  consuming, 
burdensome,  [and]  expensive"  (Tr.  7/6). 
In  a  similar  vein.  Sherrel  Mercer  of  the 
Mercer  Construction  Company 
maintained  that  ".  .  .  medical 
surveillance  requirements  would  serve 
no  purpose  and  would  impose  great 
cost.  It  would  be  extremely  difficult  to 
arrange  examinations  at  remote 
worksites"  (Tr.  7/20X). 

OSHA  recognizes  that  the  high 
turnover  among  construction  employees 
and  the  non-fixed  nature  of  construction 
workplaces  complicates  implementation 
of  a  medical  surveillance  program 
difficult  in  this  sector,  and  the  Agency 
has  consequently  retained  some 
provisions  and  made  changes  to  other 
requirements  of  the  existing  standard  to 
accommodate  this  industry's 
characteristics.  For  example,  the  revised 
rule  has  maintained  the  provision  from 
the  existing  standard  permitting 
employers  to  use  documentation 
showing  that  their  employees  have  had 
a  medical  examination  within  the  last  12 
months  that  is  equivalent  to  the  one 
specified  in  the  standard.  This  provision 
is  particularly  adapted  to  conditions  in 
the  construction  industry,  where,  as 
CACOSH  (Ex.  84-233)  pointed  out. 
employees  may  work  for  as  many  as  10 
employers  in  a  single  year. 

OSHA  is  also  aware  that  there  are 
numerous  organizations  that  provide 
onsite  chest  x  ray  and  spirometry  testing 
through  the  use  of  mobile  van  units,  and 
the  Agency  has.  in  past  rulemakings. 
required  that  medical  testing  be 
performed  even  if  these  examinations 
must  take  place  outside  of  a  clinic  or 
doctor's  office.  For  example,  the  final 
rule  for  Occupational  Noise  Exposure 
(46  FR  4078;  January  16. 1981)  requites 
that  audiometric  testing  be  conducted 
and  it  is  not  uncommon  for  commercial 
specialists  who  evaluate  employees' 
hearing  to  transport  an  audiometric  test 
booth  in  a  mobile  van  directly  to  the 
organization  that  has  contracted  for  the 
testing. 

A  respondent  from  Oregon's 
occupational  safety  and  health 
regulatory  agency,  the  Workers 
Compensation  Department,  Accident 
Prevention  Division  (APD).  submitted  an 
Oregon  program  directive  issued  to 
construction  firms  that  requires  medical 
examinations  whenever  employees  are 
"engaged  in  the  removal  or  demolition 
of  pipes,  structures,  or  equipment 
covered  with  asbestos  insulation  or 


building  materials.  .  •  ."  According  to 
Kathryn  T.  Ellis.  Supervisor  of  the 
Technical  Section  of  APD,  inspection  of 
all  asbestos  demoUtion  projects  has 
indicated  that  "the  demohtion  firms  are 
complying  with  the  current  Oregon 
asbestos  standard"  (Ex.  92-013). 

North  Carolina  also  has  a  successful 
state  program  for  asbestos  removal 
operations;  this  program  issued 
guidelines  entitled  Specif ications  for 
Asbestos  Removal  in  1981  (Ex.  90-254). 
These  specifications  require  contractors 
to  provide  medical  examinations  for  all 
employees.  According  to  John  C.  Brooks, 
Commissioner  of  Labor  of  North 
Carolina.  ".  .  .  contiractors  [are] 
generally  cooperative  and  [follow] 
established  guidelines.  Only  15  of  106 
[asbestos]  removal  sites  had  received  a 
notice  of  violation  as  of  April  27, 1984." 

In  addition  to  questioning  the 
feasibility  of  requiring  a  medical 
surveillance  program  for  a  construction 
standard  for  asbestos,  the  following 
issues  were  raised  by  comments 
regarding  medical  surveillance 

programs: 

(1)  The  level  at  which  the  medical 
surveillance  requirements  should  be 
triggered; 

(2)  Which  employees  should  be 
covered  by  these  provisions; 

(3)  How  frequently  chest 
roentgenograms  and/ or  medical 
examinations  should  be  administered, 
and  the  content  of  these  examinations; 

(4)  The  need  for  mandatory  vs 
recommendatory  medical  tests; 

(5)  The  necessity  of  administering  a 
respiratory  disease  questionnaire; 

(6)  Whether  non-physicians  who 
administer  pulmonary  function  testing 
should  be  required  to  complete  a 
NlOSH-approved  course  in  spirometry. 

One  issue  raised  in  the  November 
notice  was  at  what  level  the  medical 
surveillance  program  should  be 
triggered.  A  few  respondents  supported 
triggering  the  medical  surveillance 
provisions  at  0.2  f/cc  (Exs.  90-160,  90- 
166,  and  90-173).  Atlantic  Richfield, 
commenting  on  the  standard  as  it 
applies  to  both  construction  and  general 
industry,  noted  that ".  .  .  with  the 
proposed  standards  of  0.2  or  0.5  f/cc.  the 
action  level  of  0.2  f/cc  is  reasonable  for 
[triggering)  medical  surveillance. .  .  ." 
(Ex.  90-160). 

Some  commenters.  however, 
advocated  a  0.1  f/cc  bigger  for  medical 
surveillance  (Exs.  9(M9, 90-185. 92-015. 
and  Tr.  6/26).  For  example,  the 
Department  of  the  Army  suggested  that 
"[f]or  a  PEL  of  0.2  fiber/cc  it  is 
recommended  that  an  action  level  of  0.1 
fiber/cc  be  established  for  medical 
surveillance.  .  .  ."  (Ex.  90-49).  Similarly 
Dr.  Kenneth  Miller,  a  physician  with  the 


Oil.  Chemical  and  Atomic  Workers 
Union  (OCAWU)  indicated  that .  .  . 
"[OCAWU]  fully  support[s]  the  AFlr- 
CIO  in  their  position  that  the  .  .  .  action 
level  of .  .  .  medical  surveillance  be  set 
at  one  half  the  PEL"  (Tr.  6/26).  Setting 
the  trigger  for  medical  surveillance  at  0.1 
f/cc  is  consistent  with  the  OSHA 
Program  Directive  issued  on  October  11, 
1978,  which  instructed  OSHA 
compliance  officers  to  "provide  uniform 
inspection  and  compliance  procedures 
for  the  medical  examination 
requirement  in  the  asbestos 
standard".  .  .  .  specified  that  "[mjedical 
examinations  .  .  .  [are]  required  for  any 
7-  to  8-hour  time  weighted  average 
concentration  of  0.1  f/cc  or  for  a  greater 
concentration." 

The  scope  of  the  medical  surveillance 
requirements  was  also  an  issue  of 
concern  to  commenters.  Several 
respondents  agreed  with  certain 
elements  of  the  provision  regarding 
employee  coverage  (Exs.  84-457. 123.A, 
263.  277).  The  Associated  General 
Contractors  of  America  (AGC),  in  a 
statement  endorsed  by  the  National 
Constructors  Association  (NCA)  and  the 
National  Erectors  Association  (NEA), 
indicated  that  "the  standard  should 
require  construction  employers  to 
provide  an  employee  with  a  medical 
examination  whenever  that  employee, 
"though  fully  protected,  has  encountered 
airborne  asbestos,  at  any  level,  for  30 
days  or  more  .  .  ."  (Ex.  84-457).  The 
Organization  Resources  Counselors.  Inc. 
(QRCJ  recommended  that  employers 
institute  a  medical  surveillance  program 
for  all  employees  exposed  to  asbestos  in 
excess  "of  the  action  level"  for  more 
than  a  total  of  30  days  per  year  (Ex. 
123.A).  The  Building  and  Conshiiction 
Trades  Department.  AFL-CIO  (BCTD) 
advocated  a  separate  respirator 
examination  for  all  persons  required  to 
wear  negative-pressure  or  pressure 
demand  respirators  and  recommended 
that  all  employees  exposed  to  asbestos 
be  provided  an  initial  medical 
examination,  except  those  workers  who 
had  received  medical  examinations 
within  the  past  one  year  period.  It  also 
advocated  the  medical  screening  of 
almost  all  wrarkers  involved  in  the 
building  trades  for  10  years  or  more, 
under  the  assumption  that  all 
construction  workers,  including  those 
not  working  directly  with  asbestos 
containing  materials,  have  incurred 
some  exposure  to  asbestos  in  the  course 
of  a  decade  of  work  in  construction 
(Exs.  277,  330).  The  International 
Brotherhood  of  Boiler  Makers  supported 
BCTD's  recommended  medical 
examination  protocol  "as  to  both  the 
detection  of  asbestos-related  disease 


and  the  determination  of  an  employee's 
fitness  to  wear  and  use  a  respirator"  (Tr. 
7/3). 

Respondents  disagreed  about  how 
frequentiy  medical  tests  and  chest  X 
rays  should  be  required.  All  of  those 
who  conunented  on  pre-placement 
exams  agreed  with  OSHA  that 
employees  engaged  in  asbestos  work 
should  receive  a  pre-placement  medical 
examination  (Exs.  84-424,  84-457, 123.A, 
312.A.  Trs.  6/21.  6/26,  and  6/29).  ORC 
indicated  that  "a  pre-placement  medical 
evaluation  should  be  designed  to 
determine  the  suitability  of  the 
individual  for  the  job  and  vice- 
versa  ...  it  is  important  to  establish 
baseline  data  for  longitudinal 
prospective  follow-up"  (Ex.  123.A).  The 
American  Association  of  Occupational 
Health  Nurses  (AAOHN)  concurred 
with  ORC:  "[d]elaying  gathering  of  this 
essential  baseline  information  could  be 
detrimental  to  both  the  employee  and 
the  employer,  because  knowledge  of  a 
pre-existing  condition  could  influence 
initial  job  placement"  (Tr.  6/26). 

However,  opinions  differed  on  the 
frequency  of  both  medical  examinations 
and  chest  X  rays  given  after  the  initial 
exam.  AGC  stated  that  "(cjonti^ctors 
should  not  .  .  .  have  to  provide  more 
than  one  medical  examination  to  an 
employee  in  any  one  calendar  year"  (Ex. 
84-457).  The  BCTD  suggested  that 
triennial  medical  exams  be  given  to 
workers  under  forty  years  of  age  or  with 
less  than  20,000  hours  of  work 
experience  in  the  building  trades  and 
annual  exams  thereafter,  except  for 
chest  X  rays,  which  they  recommended 
should  be  performed  every  three  years 
without  regard  to  duration  of  workplace 
exposure.  However,  the  BCTD  suggested 
that  an  examination  to  determine  an 
employee's  fitness  to  wear  and  use  a 
respirator  be  given  annually.  The 
International  Brotherhood  of 
Boilermakers  (IBB)  generally  concurred 
with  BCTD's  recommended  medical 
examination  protocol  and  recommended 
that  "for  those  post-40  or  with  20,000 
hours  or  more  of  employment,  the 
medical  examination  should  be  provided 
annually.  .  .  ."  (Tr.  7/3).  However,  the 
IBB  felt  that  a  chest  X-ray  should  be 
included  in  this  annual  examination. 
The  Asbestos  Victims  of  America 
(AVA)  also  agreed  with  the  BCTD  that 
employees  at  least  40  years  of  age 
should  be  provided  with  medical 
examinations  on  an  annual  basis  (Tr.  6/ 
26).  Scott  Schneider,  of  the  Carpenters 
Union,  recommended  one  exam  every 
three  years  after  the  initial  exam,  for 
those  employees  just  beginning  to  work 
with  asbestos  (Ex.  84-424);  William 
Ewing  Jr.,  of  the  Georgia  Institute  of 


Technology,  also  suggested  that  medical 
tests  be  given  every  three  years  to 
reduce  the  frequency  of  X  rays  (Tr.  6/ 
25);  and  Dr.  Hans  Weill,  of  Tulane 
University,  questioning  the  usefulness  of 
annual  examinations,  agreed  that  this 
frequency  was  appropriate  (Tr.  6/19). 

"The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  recommended  that  a 
comprehensive  medical  examination  be 
given  every  five  years  for  the  first  fifteen 
years  of  occupational  exposure  to 
asbestos  and  "thereafter  every  two 
years  using  the  standardized  guidelines 
for  instrumentation  training  and 
interpretation  of  the  recognized  expert 
authorities"  (Tr.  6/21).  The  American 
Iron  and  Steel  Institute  (AISI) 
recommended  a  reduction  in  the 
frequency  of  chest  X  rays  (Ex.  263). 
OSHA  agrees  that  annual  X  rays  may 
not  always  be  necessary  and  beheves 
that  the  interval  between  X  rays  is  best 
determined  by  the  physician,  who  can 
base  his  or  her  decision  on  the  general 
health  status  of  the  employee  and 
specific  workplace  conditions.  In  the 
final  rule,  OSHA  has  retained  the 
requirement  for  a  preplacement 
examination  and  at  least  an  annual 
exam  thereafter,  but  grants  to  the 
physician  the  right  to  determine  what 
interval  is  appropriate. 

Respondents  disagreed  on  the  content 
of  medical  examinations  to  determine 
respirator  fitness  (Exs.  90-254.  Trs.  6/29, 
7/3,  7/12).  For  example,  the  National 
Constructors  Association  (NCA)  stated 
that,  "...  a  pulmonary  function  test .  .  . 
must  be  performed  because  the 
employee  could  be  at  risk  in  using 
respirators"  (Tr.  7/12).  David  Kirby,  an 
Industrial  Hygiene  Chemist  with  the 
University  of  Alabama,  felt  that  medical 
surveillance  should  be  used  to 
determine  if  the  employee  is  capable  of 
wearing  a  respirator  and  is  physically 
able  to  do  the  work,  but  that  chest  X 
rays  and  pulmonary  function  tests  are 
inappropriate  for  the  asbestos 
abatement  industry  (Tr  6/20).  OSHA  has 
determined  that  puhnonary  function 
tests  serve  a  dual  purpose  in  this  Final 
Rule.  In  addition  to  establishing 
respirator  fitness,  spirometric 
measurements  can  detect  lung  fibrosis 
due  to  asbestos!  s.  Therefore,  pulmonary 
function  tests  are  required  in  this 
standard. 

The  issue  of  whether  to  include 
mandatory  or  recommendatory  medical 
tests  in  the  revised  standard  was 
controversial.  Some  commenters  argued 
that  certain  tests  should  be  required 
(Exs.  277,  330,  Trs.  6/26,  and  7/3),  while 
others  maintained  that  the  tests  should 
be  chosen  by  the  examining  physician 


rather  than  by  OSHA  (Exs.  312.A,  Trs. 
6/21.  7/12,  7/10).  The  following 
commenters  suggested  specific  tests: 
BCTD  stated  that  OSHA  should  require 
"...  a  rectal  exam  and  stool  guaic  test 
for  occult  blood  [for  asbestos-exposed 
workers]  after  the  age  of  40"  (Exs.  277, 
330);  the  Oil,  Chemical  and  Atomic 
Workers  Union  (OCAWU) 
recommended  a  stool  test  to  screen  for 
gastrointestinal  malignancies  and 
sputum  cytology  tests  to  screen  for  lung 
cancer  (Tr.  6/26);  and  the  International 
Brotherhood  of  Boilermakers  advocated 
annual  tests  for  digestive  tract  cancer 
for  employees  over  the  age  of  40  or  with 
20,000  hours  or  more  of  employment  (Tr. 
7/3). 

However,  many  respondents 
supported  permitting  greater  discretion 
on  die  part  of  the  physician  in 
determining  what  tests  to  conduct.  For 
example,  NIOSH  recommended  that 
"[the  use  of]  routine  periodic  stool, 
sputum  cytology  and  lavage  tests  .  .  . 
should  be  left  to  the  discretion  of  the 
examining  physician"  (Tr.  6/21),  and  Dr. 
Hilton  C.  Lewinsohn,  Assistant 
Corporate  Medical  Director  of  Union 
Carbide,  stated  that,  as  a  physician,  he 
doesn't  want  to  be  ".  .  .  confined  to 
doing  certain  things  in  a  medical 
examination  or  a  physical  examination" 
(Tr.  7/12). 

In  the  final  rule.  OSHA  has  stiiick  a 
balance  between  mandatory  and  non- 
mandatory  medical  surveillance 
requirements:  the  requirements  for 
medical  and  work  history,  physical 
examination,  and  pulmonary  function 
tests  are  mandatory,  while  die  selection 
of  other  specific  tests  to  be  conducted 
has  been  left  to  the  discretion  of  the 
examining  physician.  Choosing  this  cut- 
off point  on  the  continuum  between 
performance  standards  on  the  one  hand 
and  specification  standards  on  the  other 
reflects,  in  OSHA's  view,  the  record 
evidence  in  the  case  of  asbestos.  In 
addition,  mandating  certain  basic 
elements  of  the  medical  surveillance 
program  and  stating  others  in  non- 
mandatory  terms  follows  the  precedent 
established  in  OSHA's  final  rule  for 
ethylene  oxide  (29  CFR  1910.1047). 
Some  commenters  supported  the 
administration  of  a  questionnaire  during 
the  medical  examination  (Exs.  84-424. 
90-138  and  90-162).  Monsanto  felt  that  a 
respiratory  disease  questionnaire  should 
be  issued  in  conjunction  with  the 
pulmonary  function  tests  (Ex.  90-138). 
James  Packenham.  of  OSHA's  Advisory 
Committee  for  Construction  Safety  and 
Health,  suggested  that  ".  .  .  because  of 
the  nature  of  construction  .  .  .  there  has 
to  be  a  rather  thorough  questionnaire  in 
the  appendices  .  .  .  which  will  facilitate 
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the  examining  physician's 
understanding  of  the  employees'  past 
medical  and  work  history"  (Ex.  84-424). 
OSHA  agrees  with  these  commenters 
and  has  included  requirements  for  the 
employee  to  complete  a  questionnaire 
contained  in  Appendix  D  during  each  of 
his  or  her  initial  and  annual 
examination. 

Comments  were  received  regarding 
the  type  of  medical  practitioner  who 
should  implement  sections  of  the 
medical  surveillance  program  (Exs.  90- 
253,  289,  290,  312.A,  and  Tr.  6/26).  The 
American  Occupational  Medical 
Association  (AOMA)  maintained  that 
.  .  .  "only  occupational  physicians 
[have]  the  background  and  training 
necessary  to  pull  together  the  various 
aspects  of  an  occupational  health 
program  .  .  ."  (Ex.  289).  The  American 
Association  of  Occupational  Health 
Nurses  (AAOHN)  suggested  that 
occupational  nurses  be  involved  in  the 
medical  surveillance  program,  although 
not  necessarily  in  performing  the  actual 
physical  examination  (Ex.  290  and  Tr.  6/ 
26).  While  OSHA  recognizes  the  value 
of  the  occupational  health  nurse  in 
assisting  the  physician,  the  Agency  has 
determined  that  a  licensed  physician  is 
the  appropriate  person  to  be  supervising 
and  evaluating  a  medical  examination. 
However,  certain  parts  of  the  required 
examination  do  not  necessarily  require 
the  physician's  expertise  and  may  be 
conducted  by  another  person  under  the 
supervision  of  the  physician.  This  policy 
is  consistent  with  previous  OSHA 
rulemakings,  e.g..  ethylene  oxide  (49  FR 
25798;  June  22, 1984).  and  inorganic 
arsenic  (43  FR  19627;  May  5. 1978). 

In  the  April  notice.  OSHA  solicited 
comments  on  "[a]dditional 
specifications  concerning  the 
performance  of  pulmonary  function 
testing,  including  the  completion  of  a 
NIOSH-approved  course  in  spirometry 
by  non-physicians  who  administer  the 
tests.  .  .  ."  (49  FR  14126).  A  few 
lespondents  recommended  that  the 
Agency  require  this  course  for  persons 
other  than  licensed  physicians  (Exs.  GO- 
ISO.  90-166.  290.  Tr.  6/28).  AAOHN 
recommended  that  the  standard  require 
NIOSH  certification  and  recertification 
of  individuals  performing  pulmonary 
function  tests  (Ex.  290.  Tr.  6/26).  The 
Chemical  Manufacturer's  Association 
(CMA).  commenting  on  ".  .  .  generic 
occupational  health  issues  posed  by  the 
proposed  standard  .  .  .  ,"  supported  the 
requirement  that  techicians  performing 
pulmonary  function  tests  be  certified 
through  the  completion  of  a  NIOSH- 
approved  course  or  its  equivalent  (Ex. 
90-166).  The  Aluminum  Company  of 
America  (ALCOA)  also  supported 


requiring  non-physicians  to  complete  a 
NIOSH-approved  or  equivalent  course 
(Ex.  90-130).  In  response  to  these 
comments,  the  revised  standard  requires 
that  individuals  other  than  licensed 
physicians  who  administer  pulmonary 
function  tests  complete  a  training  course 
in  spirometry  sponsored  by  an 
appropriate  academic  or  professional 
institution. 

Paragraph  (n)— Recordkeeping 

SecUon  8(c)(3)  of  the  OSH  Act 
provides  for  the  promulgation  of 
regulations  requiring  employers  to 
maintain  accurate  records  of  employee 
exposures  to  potentially  toxic  or  harmful 
physical  agents  that  are  required  to  be 
monitored  or  measured.  The  Act  also 
provides  for  regulations  that  permit 
employee  access  to  such  records,  and 
that  require  employees  to  be  notified  if 
they  are  exposed  to  toxic  substances  in 
excess  of  permissible  exposure  limits. 

Paragraphs  (i)  and  G)(6)  of  the  existing 
rule  for  asbestos  stated  that  employers 
must  maintain  records  of  personal  and 
environmental  monitoring  and  of 
medical  examinations  for  20  years.  It 
also  required  that  employees  or  their 
designated  representatives,  the 
Assistant  Secretary,  and  the  Director  of 
NIOSH  be  permitted  to  have  access  to 
these  environmental  and  health  records. 

Following  promulgation  of  the  existing 
asbestos  standard  in  1972,  OSHA  issued 
a  standard  for  Access  to  Employee 
Exposure  and  Medical  Records  (the 
"Records  Access  Standard")  (29  CFR 
1910.20).  which  requires  that  exposure 
and  medictd  records  generated  by 
employers  be  kept  for  30  years;  this  rule 
requires  employers  to: 

Preserve  and  maintain  exposure  and 
medical  records  pertinent  to  an  employee's 
occupational  exposure  to  toxic  substances  or 
harmful  physical  agents.  (29  CFR  1910.20ld}.) 

In  general,  these  records  must  be 
maintained  for  30  years.  The  Records 
Access  standard  also  provides  for 
access  to  these  records  by  employees 
and  their  designated  representatives 
and  the  Assistant  Secretary,  in  order  to 
improve,  both  directly  and  indirectly. 
■  "detection,  treatment,  and  prevention  of 
occupational  disease"  (29  CFR 
1910.20(a)).  In  addition,  the  standard 
requires  that  employees  be  notified 
annually  by  their  employers  of  their 
rights  under  the  rule  and  of  the  requisite 
procedures  for  exercising  those  rights 
(29  CFR  1910.20(q)).  The  requirement  to 
keep  records  and  provide  access  to  them 
applies  "to  each  general  industry, 
maritime,  and  construction  employer 
who  makes,  maintains,  contracts  for.  or 
has  access  to  employee  exposure  or 
medical  records,  or  analyses  thereof. 


pertaining  to  employee  exposed  to  toxic 
substances  or  harmful  physical  agents" 
(29  CFR  1910.20(b}).  In  1980,  OSHA 
revised  the  recordkeeping  paragraphs  of 
the  existiitg  asbestos  standard  to 
conform  with  the  requirements  of  the 
Records  Access  rule. 

The  final  construction  standard  for 
asbestos  published  today  retains  the 
basic  requirement  that  employers  keep 
an  accurate  record  of  all  measurements 
taken  to  monitor  employee  exprosure  to 
asbestos.  At  a  minimum,  the  record 
must  include  the  following  information: 

(1)  The  date  of  measurement; 

(2)  The  operation  involving  exposure 
to  asbestos  that  is  being  monitored; 

(3)  The  sampling  and  analytical 
methods  used  and  evidence  of  their 
acciuacy; 

(4)  The  ntimber,  duration,  and  residts 
of  samples  taken; 

(5)  The  type  of  protective  devices 
worn,  if  any;  and 

(6)  The  name,  social  security  number, 
and  exposure  of  the  employee  whose 
exposure  is  represented. 

"The  final  rule  also  requires  that  the 
employer  establish  and  maintain 
accurate  medical  records  for  each 
employee  covered  under  the  medical 
surveillance  requirements.  These 
records  must  include  the  following 
information: 

(1)  The  name  and  social  seciuity 
number  of  the  employee; 

(2)  A  copy  of  the  employee's  medical 
examination  result,  including  the 
medical  history,  questionnaire 
responses,  results  of  any  tests,  and  the 
physician's  recommendation; 

(3)  The  physician's  written  opinions; 

(4)  Any  employee  medical  complaints 
related  to  exposure  to  asbestos;  and 

(5)  A  copy  of  the  information  provided 
to  the  physician. 

These  exposure  and  medical  records 
are  required  to  be  maintained  for  at 
least  the  duration  of  employment  plus  30 
years,  in  accordance  with  29  CFR 
1910.20  (m){l)(ui)  and  (m){2){iii). 

The  maintenance  of  records  for  30 
years  rather  than  20  years  as  required 
by  the  existing  asbestos  rule  is 
important  in  developing  a  body  of  data 
to  improve  the  understanding  of  the 
causes  of  asbestos-related  occupational 
disease,  which  is  associated  with  long 
latency  periods.  In  addition,  paragraph 
(n)(4)  of  the  final  rule  requires 
employers  to  keep  employee  training 
records  for  one  (1)  year  beyond  the  last 
date  of  employment  by  that  employer. 

Paragraphs  (n)(5)  (i).  (u).  and  (iii)  of 
the  final  rule  are  similar  to  requirements 
of  the  existing  asbestos  standard  and 
require  that  the  employer,  upon  written 
request,  make  exposure  and  medical 
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records  available  to  the  Assistant 
Secretary,  the  Director,  the  employee, 
and  his  or  her  designated  representative. 
Such  access  is  necessary  for  the  agency 
to  monitor  compUance  with  the  rule  and 
to  carry  out  its  statutory  responsibilities. 
Access  is  also  important  for  employees 
so  that  they  have  information  relevant 
to  their  exposure  to  toxic  substances 
and  are  aware  of  health  consequences. 

OHSA's  final  nde  also  requires  that 
employers  who  go  out  of  business 
without  a  successor  employer  to  receive 
and  retain  their  records  for  the 
prescribed  period  of  30  years  notify  the 
Director  at  least  90  days  prior  to 
disposal  and  then  transfer  the  records  to 
the  Director  (paragraph  (n)(6)(ii)).  This 
provision  is  in  accord  with  29  CFR 
1910.20.  and  is  an  important  method  of 
ensuring  the  continuity  and  accuracy  of 
long-term  record  maintenance. 

There  was  broad  general  support  in 
the  record  for  a  recordkeeping 
requirement  in  the  asbestos  standard  for 
construction  (Exs.  84-307.  330. 123-A, 
312.A.  Trs.  6/20.  6/28,  7/3,  6/26).  For 
example,  Robert  Cooney,  reading  the 
statement  of  Robert  Georgine  for  the 
Building  and  Construction  Trades 
Department,  AFL-CIO,  stated: 

Unless  appropriate  methods  of  compliance, 
measurement,  monitoring,  reporting  and 
documentation,  and  employee  medical 
provisions  are  contained  in  the  standard,  the 
statutory  mandate  will  not  be  fulfilled,  and 
construction  workers  will  not  he  adequately 
protected.  (Tr.  6/27.  p.  Vn-72) 

However,  comments  varied  regarding 
the  detail  of  the  records  the  length  of 
time  they  should  be  maintained,  and 
their  accessibility.  Two  commenters 
argued  against  the  feasibility  of 
generating  and  maintaining  detailed 
records  for  30  years  in  the  construction 
industry. 

In  a  post-hearing  submission  (Ex.  308). 
David  Potts.  Director  of  Safety  and 
Health  for  the  National  Constructors 
Association  (NCA),  argued  that 
recordkeeping  was  impractical  in  the 
construction  industry.  In  support  of  this 
position.  Mr.  Potts  re-submitted  the 
testimony  NCA  had  submitted 
previously  in  response  to  OSHA's 
proposal  1o  modify  the  Records  Access 
rule.  In  this  testimony  (Ex.  308, 
Attachment  E),  NCA  cited  the  Lead 
decision  [United  Steelworkers  of 
America,  AFL-CIO-CLC  vs.  Donovan) 
as  precedent  for  excluding  the 
construction  industry  from  the 
monitoring  activities  that  would  lead  to 
the  generation  of  exposure  records.  In 
this  earUer  submission,  NCA  claimed 
that  OSHA's  requirements  for  records 
access  were  not  reasonable  for  the 
construction  industry  because  the 


industry  was  "unique"  and  "caimot  be 
treated  like  general  industry  for  the 
purposes  of  OSHA  regulation"  (Ex.  308. 
Attachment  E,  p.  4). 

Elihu  Leifer  and  Mary  Vogel. 
attorneys  for  the  BCTD,  disagreed  with 
NCA  and  stated  that  NCA  had 
"misread"  the  Lead  decision.  The 
BCTD's  post  hearing  brief  stated  that 

.  .  .  OSHA  essentially  .  .  .  found  (in  the 
Lead  decision]  that  to  apply  the  Lead 
standard  to  the  construction  industry  would 
be  infeasible  because  it  would  be  impractical 
to  conduct  environmental  monitoring.  (Ex. 
330,  p.  132) 

BCTD  further  maintained  that  OSHA's 
support  of  the  exemption  of  the 
construction  industiy  from  the  lead 
standard  extended  only  to  "lead 
exposures  in  the  construction  industry 
and  not.  as  NCA  would  lead  one  to 
believe,  as  regards  to  all  toxic 
substances."  and  that  "OSHA's  decision 
to  exempt  the  construction  industry  from 
the  lead  standard  cannot  appropriately 
be  compared  with  an  exemption  [of  this 
industry]  from  the  requirements  in  the 
asbestos  standard"  (Ex.  330.  p.  132-133). 
OSHA  agrees  with  the  BCTD  that  the 
Lead  decision  provides  no  basis  for 
exempting  the  construction  industry 
from  recordkeeping  requirements  for 
asbestos.  Unlike  the  case  for  lead, 
conducting  air  monitoring  and  medical 
surveillance  for  construction  workers 
exposed  to  asbestos  is  feasible  and  is 
routinely  done  by  most  construction 
employers  today. 

R.F.  Boggs.  Ph.D.,  Vice  President  of 
Organization  Resources  Counselors, 
also  opposed  the  requirement  that  the 
construction  industry  be  required  to 
create  and  maintain  detailed  exposure 
and  medical  records  for  30  years.  He 
included  a  statement  by  Carl  D. 
Richardson  of  Brown  and  Root.  Inc.. 
who  said  that  "[the  records]  have  no 
effective  purpose  in  an  industry  where 
employment  is  temporary  and  the  work 
location  is  highly  variable"  (Ex.  123-A, 
Appendix  B,  p.  7). 

However,  in  support  of  the  feasibility 
of  recordkeeping  in  the  construction 
industry.  Dr.  Morton  Com  of  the  Johns 
Hopkins  School  of  Hygiene  and  Public 
Health,  pointed  out  that  the  IBM 
Corporation  had  as  early  as  1979  set  up 
a  detailed  recordkeeping  system  for  the 
exposure  records  of  monitoring 
performed  during  the  renovation  of 
buildings  and  the  removal  of  friable, 
sprayed-on  asbestos  (Tr.  7/3).  IBM  kept 
records  of  all  airborne  asbestos 
concentrations  outside  the  barrier  area 
as  well  as  within  and  they  kept  records 
of  the  procedures  used  (Tr.  7/3.  p.  17). 
Joe  Adam  of  the  BCTD  argued  that 
monitoring  (and  recordkeeping)  is  not 


only  feasible  but  necessary  because  it 
can  be  used  to  form  an  acceptable  data 
base  and  to  assure  that  decisions 
reached  on  controlling  asbestos  in  the 
work  environment  are  effective  (Tr.  6/ 
28.  p.  252).  David  Kirby.  Industrial 
Hygiene  Chemist  for  the  Alabama  Safe 
State  Program,  also  supported  inclusion 
of  a  requirement  for  the  creation  and 
maintenance  of  detailed  records.  He 
noted  that  with  computers,  microfiche, 
and  other  modem  data  storage  systems, 
detailed  recordkeeping  requirements 
were  both  feasible  and  valid  (Tr.  6/20. 
pp.  186-187). 

The  BCTD  and  Mr.  Kirby  point  out 
that  the  30-year  retention  period  is 
important  because  of  the  long  latency 
periods  associated  with  asbestos 
disease  (Ex.  330.  pp.  128-129;  Tr.  6/20, 
pp.  186-187).  Mr.  Leifer  and  Ms.  Vogel, 
attorneys  for  the  BCTD.  pointed  out  that 
employees  are  entitled  to  medical 
examinations  to  determine  the  effects  of 
asbestos  exposure  on  their  health. 
Medical  examinations  are  also 
important  for  the  prevention,  early 
detection,  and  treatment  of  asbestos- 
related  disease  (Ex.  330.  pp.  137-138). 
Records  of  these  examinations  must  be 
kept  for  30  years  not  only  for  medical 
and  research  reasons  but  also  for 
monitoring  the  effectiveness  of  and 
compliance  with  the  standard  (Ex.  330, 
pp.  128-129). 

Since  OSHA  does  not  mandate 
specific  methods  of  recordkeeping, 
employers  are  free  to  use  the  services  of 
competent  organizations  such  as 
industry  trade  associations  and 
employee  associations  to  maintain  the 
required  records.  To  reduce  the  costs 
and  facilitate  recordkeeping,  the  BCTD 
described  approaches  used  by  several 
groups  (Ex.  330).  For  example,  the 
Painters  Union  has  had  a  centralized 
medical  recordkeeping  system  covering 
3,000  workers  since  October  1980.  It  is 
financed  through  employer  contributions 
(Tr.  6/28.  pp.  32-33).  Sweden  has  also 
implemented  a  nationwide  centralized 
medical  recordkeeping  system.  In 
addition,  some  contractors  have  already 
engaged  in  joint  recordkeeping  efforts 
for  other  purposes.  For  eample,  the 
Texas  a^iliate  of  the  ABC,  a 
contractor's  association,  operates  a  joint 
recordkeeping  system  in  the  nature  of  a 
job  bank  for  the  benefit  of  its  members 
(Tr.  6/28,  p.  126).  OSHA  believes  that 
centralizing  recordkeeping  will  alleviate 
the  problem  of  lost  records  associated 
with  the  transient  nature  of  the 
construction  workforce  and  the 
frequency  of  business  closures  in  this 
sector  (Ex.  84-233.  pp.  32-33). 

In  conclusion.  OSHA  finds  that  the 
record  evidence  fully  supports  the 
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inclusion  in  the  revised  standard  of 
requirements  for  recordkeeping  of 
employee  exposure  and  medical  records. 
In  recognition  of  the  unique  advantages 
for  this  industry  of  a  centralized  data 
base  to  accommodate  the  records  of 
employees  who  may  work  for  several 
employers  in  a  short  period  of  time, 
paragraph  (n)(2)(i)  contains  a  note 
specifically  emphasizing  that  employers 
may  contract  with  organizations  such  as 
trade  associations  and  unions  to  provide 
records  maintenance  services. 

Paragraph  (a} — Dates 

Effective  Date.  In  the  final  standard, 
all  requirements  will  become  effective 
30  days  from  publication  of  the  final  rule 
in  the  Federal  Register,  which  is 
consistent  with  OSHA  policy.  This  30- 
day  period  will  provide  sufficient  time 
for  employers  and  other  responsible 
individuals  in  the  industry  to  obtain  a 
copy  of  the  standard  and  to  become 
familiar  with  the  provisions  prior  to  the 
startup  date. 

OSHA  did  not  receive  any  submittals 
that  specifically  addressed  the  30-day 
effective  date  for  the  standard.  OSHA 
believes  that  30  days  is  sufficient  time 
because  this  regulatory  action  for 
asbestos  is  related  to  the  past  asbestos 
standard  and  contains  many  of  the  same 
or  similar  provisions.  In  addition.  OSHA 
has  provided  a  separate  startup  date  by 
which  the  vaYious  provisions  must  be 
completely  implemented,  as  described 

The  provisions  of  §  1926.58  take  effect 
on  July  21. 1986.  On  this  date,  employers 
are  to  commence  complying  with  the 
provisions  as  amended.  Until  that  date, 
employers  are  to  comply  with  the 
unamended  provisions  of  1 1919.1001  as 
currently  published  in  the  Code  of 
Federal  Regulations  (1985  edition).  If  the 
amended  provisions  are  not  in  effect 
because  of  stays  or  judicial  action,  then 
the  unamended  provisions  will  remain 
in  effect.  It  is  the  intention  that  there 
remain  no  gaps  in  coverage  and  that  the 
existing  provisions  not  terminate  unless 
the  new  provisions  are  in  effect. 

Startup  Date.  The  final  standard 
specifies  that  all  requirements,  including 
those  for  engineering  controls,  shall  be 
complied  with  within  180  days  after  the 
effective  date. 

Although  few  commenters  addressed 
the  startup  date  provision,  OSHA  did 
receive  two  submittals  on  this  topic 
(Exs.  84-424.  277).  In  addressing  the 
question  concerning  whether  any 
industry  sector  might  need  more  time  to 
comply  with  the  requirements  of  the 
standard.  Joe  Adam.  Director  of  the 
Department  of  Safety  and  Health  of  the 
United  Association  of  Journeymen  and 
Apprentices  of  the  Plumbing  and 


Pipefitting  IndusU^  (UAJAPPI). 
indicated  that  whatever  the  normal 
phase-in  of  a  standard  is.  i.e,  1  year, 
should  be  used  (Ex.  84-424,  p.  55).  He 
stated  that  he  did  not  recommend  that 
"there  be  any  lengthening  of  the  time. 
Whatever  the  time  is  that  is  accepted  in 
the  regulatory  process  is  the  one  that  we 
should  agree  to"  (Ex.  84-424,  p.  55).  The 
BCTD  did  not  support  a  delayed 
effective  date  (startup  date),  stating  that 
"all  technology  for  implementation  of 
the  standard  currently  exists"  (Ex.  277, 
p.  14).  There  concern  was  that 
"increased  asbestos  removal  and 
encapsulation  work  has  already 
begun  .  .  .  [and!  in  many  cases  this 
work  is  being  done  without  any 
protections  to  aviod  the  requirements 
that  they  anticipate  in  the  near  future. 
This  trend  would  only  accelerate  if 
delayed  implementation  of  the 
regulation  is  allowed"  (Ex.  277.  p.  14). 

Based  on  these  comments  and 
because  this  final  standard  merely 
revises  the  existing  OSHA  standard  for 
asbestos  (29  CFR  1910.1001),  which  is 
already  being  complied  with.  OSHA 
believes  that  employers  in  the 
construction  industry  should  be  able  to 
achieve  compliance  with  the 
requirements  within  180  days  after  the 
effective  date.  If  the  time  period  for 
meeting  the  startup  date  cannot  be  met 
because  of  technical  difficulties,  any 
employer  is  entitled  to  petition  for  a 
temporary  variance  under  section 
6(b)(6)(A)  of  the  Act. 

The  180-day  delayed  startup  date, 
however,  is  only  for  the  new  provisions 
contained  in  the  new  standard  or  for  the 
increased  requirements  which  result 
from  the  reduction  of  the  PEL  from  2  f/cc 
to  0.2  f/cc.  Compliance  with  the 
provisions  of  the  standard  must  be 
maintained  on  a  continuous  basis, 
without  any  gap,  until  compliance  with 
the  new  standard  is  achieved. 

Paragraph  (p}— Appendices 

The  revised  standard  contains  nine 
appendices  which  are  designed  to  assist 
employers  and  employees  to  implement 
the  provisions  of  the  standard. 
Appendices  A.  C  D,  and  E,  are 
incorporated  as  a  part  of  this  standard 
and  impose  additional  mandatory 
obligations  on  covered  employers. 
Appendices  B,  F,  G,  H,  and  I  are 
nonmandatory  and  are  included 
primarily  to  provide  information  and 
guidance.  None  of  the  statements  in 
Appendices  B,  F.  G,  H,  and  I  should  be 
construed  as  imposing  a  mandatory 
requirement  on  construction  employers 
that  is  not  otherwise  imposed  by  the 
standard;  in  addition,  these  appendices 
are  not  intended  to  detract  from  any 


obligation  that  the  revised  standard 
imposes. 

The  appendices  that  are  included  in 
the  standard  are: 

Appendix  A— OSHA  Reference  Method- 
Mandatory. 

Appendix  B — Monitoring  Method — Non- 
mandatory. 

Appendix  C — Methods  for  Respirator  Fit 
Testing. 

Appendix  D— Mandatory  Medical 
Questionnaire. 

Appendix  E — Information  for  X-Ray 
Interpretations. 

Appendix  F — Methods  for  Reducing 
Asbestos  Exposures  During  Large-Scale 
Asbestos  Removal  or  Renovation. 

Appendix  G — Methods  for  Reducing 
Asbestos  Exposures  During  Small-Scale 
Asbestos  Renovation  Projects. 

Appendix  H — Substance  Technical 
Information  for  Asbestos. 

Appendix  I — Medical  Surveillance 
Guidelines  for  Asbestos. 

Recordkeeping  Requirements 

The  recordkeeping  requirements  in 
these  revised  standards  are  being 
considered  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511,  44 
U.S.C.  3501  et  seq.  These  requirements 
will  not  take  effect  until  approved  by  the 
Office  of  Management  and  Budget. 

List  of  Subjects 

29  CFR  Part  1910 

Asbestos,  Cancer,  Health,  Labeling, 
Occupational  safety  and  health, 
Protective  equipment.  Respiratory 
protection.  Signs  and  symbols. 

29  CFR  Part  1926 

Asbestos,  Cancer,  Construction  industry. 
Hazardous  materials,  Health,  Labeling. 
Occupational  safety  and  health.  Protective 
equipment.  Respiratory  protection.  Signs  and 

symbols. 

Xn.  Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.  NW..  Washington.  DC  20210. 
Accordingly,  pursuant  to  sections  4,  6(b). 
8(c)  and  8(g)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653, 
655.  657),  section  107  of  the  ConU-act 
Work  Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  (40  U.S.C. 
333).  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C 
941),  29  CFR  Part  1911  and  Secretary  of 
Labors  Order  No.  9-83  (48  FR  35736).  29 
CFR  Parts  1910  and  1928  are  hereby 
amended  as  set  forth  below. 

The  Federal  Register  has  been 
requested  to  officially  file  this  document 
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at  1  p.m.  EJ).T.  on  June  17. 1986  which 
shall  be  the  time  of  issuance  of  this 
document  as  provided  by  29  CFR 
§  1911.18.  The  time  of  issuance  is  the 
earliest  moment  that  petitions  for  review 
may  be  filed  with  United  States  Courts 
of  Appeals. 

Signed  at  Washington.  DC.  this  12th  day  of 
June,  1986. 
John  A.  Pendergrass, 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

XUL  Amuidad  Standards 

PART  191(}-(AMENDE01 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

1.  The  authority  citation  for  Subpart  B 
of  Part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  4,  6.  and  8  of  the 
Occupational  Safety  and  Health  Act.  29 
U.S.C.  653,  65S.  657;  Walsb-Healey  Act  41 
U.S.C.  35  et  seq.:  Service  Contract  Act  of 
1965,  41  U.S.C.  351  et  seq.;  Pub.  L  91-54,  40 
U.S.C.  333;  Pub.  L  85-742.  33  U.S.C.  941; 
National  Foundation  on  Arts  and  Humanities 
Act,  20  U.S.C.  951  et  seq.;  Secretary  of  Labor's 
Orders  12-71  (36  FR  8754).  8-76  (41  FR  25059), 
or  9-63  (46  FR  35736);  and  29  CFR  Part  1911. 

2.  Paragraph  (a)  of  S  1910.19  is  hereby 
revised  to  read  as  follows: 

§1910.19    Special  provtskMW  for  air 
contaminants. 

(a)  Asbestos,  tremolite,  anthophyllite, 
and  actinolite  dust  Section  1910.1001 
shall  apply  to  the  exposure  of  every 
employee  to  asbestos,  tremolite, 
anthophyllite,  and  actinolite  dust  in 
every  employment  and  place  of 
employment  covered  by  S9 1910.13, 
1910.14. 1910.15,  or  1910.16,  in  lieu  of  any 
different  standard  on  exposure  to 
asbestos,  tremolite.  anthophyllite,  and 
actinolite  dust  which  would  otherwise 
be  applicable  by  virtue  of  any  of  those 
sections. 


Subpart  Z— {Amended] 

3.  The  authority  citation  for  Subpart  Z 
of  Part  1910  is  revised  as  follows: 

Authority:  Sees.  6  and  8,  Occupational 
Safety  and  Health  Act,  29  U.S.C.  655,  657; 
Secretary  of  Labor's  Orders  Not.  12-71  (36  FR 
8754).  8-76  (41  FR  25OG0),  or  9-83  (48  FR 
35736),  as  applicable:  and  29  CFR  Part  1911. 

Section  19iaia00  Tables  Z-1,  Z-2,  Z-3  also 
issued  under  5  U.S.C.  553. 

Section  19iai000  not  issued  under  29  CFR 
Part  1911.  except  for  "Arsenic"  and  "Cotton 
Dust"  listings  in  Table  Z-1. 

Section  19iaia02  not  issued  under  29 
U.S.C.  655  or  29  CFR  Part  1911:  also  issued 
undsr  5  U.S.C  553. 


Sections  1910.1003  through  19iai(n8  also 
issued  under  29  U.S.C.  653. 

Section  1910.1025  also  issued  under  29 
U.S.C.  653  and  5  U.S.C.  556. 

Section  1910.1043  also  issued  under  5 
U.S.C.  551  et  seq. 

Sections  1910.1045  and  1970.1047  also 
issued  under  29  U.S.C.  653. 

Sections  1910.1499  and  1910.1500  also 
issued  under  5  U.S.C.  553. 

4.  Section  1910.1001  is  hereby  revised 
to  read  as  follows: 

§1910.1001    Asbestos,  tremottte, 
anthophyHit*.  and  actinottts. 

(a)  Scope  and  application.  (1)  This 
section  applies  to  all  occupational 
exposiu^s  to  asbestos,  tremolite, 
anthophyllite,  and  actinolite,  in  all 
industries  covered  by  the  Occupational 
Safety  and  Health  Act,  except  as 
provided  in  paragraph  (a)(2)  of  this 
section. 

(2)  This  section  does  not  apply  to 
construction  wori(  as  defined  in  29  CFR 
1910.12(b).  [Exposure  to  asbestos, 
tremolite,  anthophyllite,  and  actinolite 
in  construction  work  is  covered  by  29 
CFR  1926.58.J 

(b)  Definitions.  "Action  level"  means 
an  airborne  concentration  of  asbestos, 
tremolite.  anthophyllite.  actinolite,  or  a 
combination  of  these  minerals,  of  0.1 
fiber  per  cubic  centimeter  (f/cc)  of  air 
calculated  as  an  eight  (8) — hour  time- 
weighted  average. 

"Asbestos"  includes  chrysotile, 
amosite,  crocidolite.  tremolite  asbestos, 
anthophyllite  asbestos,  actinolite 
asbestos,  and  any  of  these  minerals  that 
have  been  chemically  treated  and/or 
altered. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

"Authorized  person"  means  any 
person  authorized  by  the  employer  and 
required  by  woric  duties  to  be  present  in 
regulated  areas. 

"Director"  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health.  U.S.  Department  of 
Heal^  and  Hiunan  Services,  or 
designee. 

"Employee  exposure"  means  that 
expostu«  to  airborne  asbestos,  tremolite, 
anthophyllite,  actinolite.  or  a 
combination  of  these  minerals  that 
would  occur  if  the  employee  were  not 
using  respiratory  protective  equipment. 

"Fiber"  means  a  particulate  form  of 
asbestos,  tremolite,  anthophyllite.  or 
actinolite,  5  micrometers  or  longer,  with 
a  length-to-diameter  ratio  of  at  lease  3  to 
1. 

"High-efficiency  particulate  air 
(HEPA)  filter"  means  a  filter  capable  of 
trapping  and  retaining  at  least  99.97 


percent  of  0.3  micrometer  diameter 
mono-disperse  particles. 

"Regulated  area"  means  an  area 
established  by  the  employer  to 
demarcate  areas  where  airborne 
concentrations  of  asbestos,  tremolite. 
anthophyUite,  actinolite,  or  a 
combhiation  of  these  minerals  exceed, 
or  can  reasonably  be  expected  to 
exceed,  the  permissible  exposure  limit. 

"Tremolite,  anthophyllite,  or 
actinolite"  means  the  non-asbestos  form 
of  these  minerals,  and  any  of  these 
minerals  that  have  been  chemically 
treated  and/or  altered. 

(c)  Permissible  exposure  limit  (PEL). 
The  employer  shall  ensure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  asbestos,  tremolite, 
anthophyllite,  actinolite.  or  a 
combination  of  these  minerals  in  excess 
of  0.2  fiber  per  cubic  centimeter  of  air  as 
an  eight  (8)-hour  time-weighted  average 
(TWA)  as  determined  by  the  method 
prescribed  in  Appendix  A  of  this 
section,  or  by  an  equivalent  method. 

(d)  Exposure  monitoring. — (1) 
General,  (i)  Determinations  of  employee 
exposure  shall  be  made  firom  breathing 
zone  air  samples  that  are  representative 
of  the  8-hour  TWA  of  each  employee. 

(ii)  Representative  8-hour  TWA 
employee  exposures  shall  be  determined 
on  the  basis  of  one  or  more  samples 
representing  full-shift  exposures  for 
each  shift  for  each  employee  in  each  job 
classification  in  each  work  area. 

(2)  Initial  monitoring,  (i)  Each 
employer  who  has  a  workplace  or  work 
operation  covered  by  this  standard, 
except  as  provided  for  in  paragraphs 
(d)(2)(ii)  and  (d)(2)(iii)  of  this  section, 
shall  perform  initial  monitoring  of 
employees  who  are,  or  may  reasonably 
be  expected  to  be  exposed  to  airborne 
concentrations  at  or  above  the  action 
level. 

(ii)  Where  the  employer  has 
monitored  after  December  2a  1985,  and 
the  monitoring  satisfies  all  other 
requirements  of  this  section,  the 
employer  may  rely  on  such  earlier 
monitoring  results  to  satisfy  the 
requirements  of  paragraph  (d)(2)(i)  of 
this  section. 

(iii)  Where  the  employer  has  relied 
upon  objective  data  that  demonstrates 
that  asbestos,  tremolite,  anthophyllite, 
actinolite,  or  a  combination  of  these 
minerals  is  not  capable  of  being 
released  in  airborne  concentrations  at  or 
above  the  action  level  under  the 
expected  conditions  of  processing,  use, 
or  handling,  then  no  initial  monitoring  is 
required. 

(3)  Monitoring  frequency  (periodic 
monitoring)  and  patterns.  After  the 
initial  determinations  required  by 
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paragraph  (dH2)(i)  of  this  sectioa 
samples  shall  be  of  such  Jrequency  and 
pattern  as  to  represent  vrith  reasonable 
accuracy  the  levels  of  exposure  of  the 
employees.  In  no  case  shall  sampling  be 
at  intervals  greater  than  six  months  for 
employees  whose  exposures  may 
reasonably  be  foreseen  to  exceed  the 
action  level. 

(4)  Changes  in  mowtoring  frequency. 
If  either  the  initial  or  the  periodic 
monitoring  required  by  paragraphs  (d)(2) 
and  (d)(3)  of  this  section  statistically 
indicates  that  employee  exposures  are 
below  the  action  level  die  employer 
may  discontinue  the  monitoring  for 
those  employees  whose  exposures  are 
represented  by  such  monitoring. 

(5)  Additional  monitoring. 
Notwithstanding  the  provisions  of 
paragraphs  {d)(2)(ii)  and  (d)(4)  of  this 
section,  the  employer  shall  institute  the 
exposure  monitoring  required  under 
paragraphs  (d)(2)(i)  and  (d)(3)  of  this 
section  whenever  Uiere  has  been  a 
change  in  the  production,  process, 
control  equipment,  personnel  or  work 
practices  that  may  result  in  new  or 
additional  exposures  above  the  action 
level  or  when  the  employer  has  any 
reason  to  suspect  that  a  change  may 
result  in  new  or  additional  exposures 
above  the  action  level. 

(6)  Method  of  monitoring,  (i)  All 
samples  taken  to  satisfy  the  monitoring 
requirements  of  paragraph  (d)  shall  be 
personal  samples  collected  following  the 
procedures  specified  in  Appendix  A. 

(ii)  All  samples  taken  to  satisfy  the 
monitoring  requirements  of  paragraph 
(d)  shall  be  evaluated  using  the  OSHA 
Reference  Method  (ORM)  specified  in 
Appendix  A  of  this  section,  or  an 
equivalent  counting  method. 

(iii)  If  an  equivalent  method  to  the 
ORM  is  used,  the  employer  shall  ensure 
that  the  method  meets  the  following 
criteria: 

(A)  Replicate  exposure  data  used  to 
establish  equivalency  are  collected  in 
side-by-side  field  and  laboratory 
comparisons:  and 

(B)  The  comparison  indicates  that  90% 
of  the  samples  collected  in  the  range  0.5 
to  2.0  times  the  permissible  limit  have  an 
accuracy  range  of  plus  or  minus  25 
percent  of  die  ORM  results  with  a  95% 
confidence  level  as  demonstrated  by  a 
statistically  vaUd  protocol:  and 

(C)  The  equivalent  method  is 
documented  and  the  results  of  the 
comparison  testing  are  maintained. 

(iv)  To  satisfy  the  monitoring 
requirements  of  paragraph  (d)  of  this 
section,  employers  must  use  the  results 
of  monitoring  analysis  performed  by 
laboratories  which  have  instituted 
quality  assurance  programs  that  include 


the  elements  as  prescribed  in  Appendix 

A. 

(7)  Employee  notification  of 
monitoring  results,  (i)  The  employer 
shall,  within  15  working  days  after  the 
receipt  of  the  results  of  any  montoring 
performed  under  the  standard,  notify  the 
affected  employees  of  these  results  in 
writing  either  individually  or  by 
posting  of  results  in  an  appropriate 
location  that  is  accessible  to  affected 
employees. 

(ii)  The  written  notification  required 
by  paragraph  (d)(7)(i)  of  this  section 
shall  contain  the  corrective 
action  being  taken  by  the  employer  to 
reduce  employee  exposure  to  or  below 
the  PEL.  wherever  monitoring  results 
indicated  Uiat  the  PEL  had  been 
exceeded. 

(e)  Regulated  Areas. — (1) 
Establishment  The  employer  shall 
establish  regulated  areas  wherever 
airborne  concentrations  of  asbestos, 
tremolite,  anthophyUite,  actinolite,  or  a 
combination  of  these  minerals  are  in 
excess  of  the  permissible  exposure  limit 
prescribed  in  paragraph  (c)  of  this 
section. 

(2)  Demarcation.  Regulated  areas 
shall  be  demarcated  from  the  rest  of  the 
workplace  in  any  manner  that  minimizes 
the  number  of  persons  who  will  be 
exposed  to  asbestos,  tremolite, 
anthophyUite,  or  actinolite. 

(3)  Access.  Access  to  regulated  areas 
shall  be  limited  to  authorized  persons  or 
to  persons  authorized  by  the  Act  or 
regulations  issued  pursuant  thereto. 

(4)  Provision  of  respirators.  Each 
person  entering  a  regulated  area  shall  be 
supplied  with  and  required  to  use  a 
respirator,  selected  in  accordance  with 
paragraph  (g)(2)  of  this  section. 

(5)  Prohibited  activities.  The  employer 
shall  ensure  that  employees  do  not  eat, 
drink,  smoke,  chew  tobacco  or  giun,  or 
apply  cosmetics  in  the  regulated  areas. 

(f)  Methods  of  compliance. — (1) 
Engineering  controls  and  work 
practices,  (i)  The  employer  shall 
institute  engineering  controls  and  work 
practices  to  reduce  and  maintain 
employee  exposure  to  or  below  the 
exposure  limit  prescribed  in  paragraph 
(c)  of  this  section,  except  to  the  extent 
that  such  controls  are  not  feasible. 

(ii)  Wherever  the  feasible  engineering 
controls  and  work  practices  that  can  be 
instituted  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the 
permissible  exposure  limit  prescribed  in 
paragraph  (c)  of  this  section,  the 
employer  shall  use  them  to  reduce 
employee  exposure  to  the  lowest  levels 
achievable  by  these  controls  and  shall 
supplement  them  by  the  use  of 
respiratory  protection  that  complies 


with  the  requirements  of  paragraph  (g) 
of  this  section. 

(iii)  For  the  following  operations, 
wherever  feasible  engineering  controls 
and  woric  practices  that  can  be 
instituted  are  not  sufficient  to  reduce  the 
employee  exposure  to  or  below  the 
permissible  exposure  limit  prescribed  in 
paragraph  (c)  of  this  section,  the 
employer  shall  use  them  to  reduce 
employee  exposure  to  or  below  0.5  fiber 
per  cubic  centimeter  of  air  (as  an  eight- 
hour  time-weighted  average)  and  shall 
supplement  them  by  the  use  of  any 
combination  of  respiratory  protection 
that  complies  with  the  requirements  of 
paragraph  (g)  of  this  section,  work 
practices  and  feasible  engineering 
controls  that  will  reduce  employee 
exposiu^  to  or  below  the  permissible 
exposure  limit  prescribed  in  paragraph 
(c)  of  this  section:  Coupling  cutoff  in 
primary  asbestos  cement  pipe 
manufacturing:  sanding  in  primary  and 
secondary  asbestos  cement  sheet 
manufacturing:  grinding  in  primary  and 
secondary  friction  product 
manufacturing:  carding  and  spinning  in 
dry  textile  processes;  and  grinding  and 
sanding  in  primary  plastics 
manufacturing. 

(iv)  Local  exhaust  ventilation.  Local 
exhaust  ventilation  and  dust  collection 
systems  shall  be  designed,  constructed, 
installed,  and  maintained  in  accordance 
with  good  practices  such  as  those  found 
in  the  American  National  Standard 
Fundamentals  Governing  the  Design  and 
Operation  of  Local  Exhaust  Systems. 
ANSI  Z9.2-1979. 

(v)  Particular  tools.  All  hand-operated 
and  power-operated  tools  which  would 
produce  or  release  fibers  of  asbestos, 
tremolite,  anthophyUite,  actinoUte,  or  a 
combination  of  these  minerals  so  as  to 
expose  employees  to  levels  in  excess  of 
the  exposure  limit  prescribed  in 
paragraph  (c)  of  this  section,  such  as, 
but  not  limited  to.  saws,  scorers, 
abrasive  wheels,  and  drills.  shaU  be 
provided  with  local  exhaust  ventilation 
systems  which  comply  with  paragraph 
(f)(l)(iv)  of  this  section. 

(vi)  Wet  methods.  Insofar  as 
practicable,  asbestos,  tremolite, 
anthophyUite,  or  actinolite  shaU  be 
handled,  mixed,  applied,  removed,  cut. 
scored,  or  otherwise  worked  in  a  wet 
state  sufficient  to  prevent  the  emission 
of  airborne  fibers  so  as  to  expose 
employees  to  levels  in  excess  of  the 
exposure  Umit  prescribed  in  paragraph 
(c)  of  this  section,  unless  the  usefuhiess 
of  the  product  would  be  diminished 
thereby. 

(vii)  Materials  containing  asbestos, 
tremolite,  anthophyUite,  or  actinolite 
shall  not  be  applied  by  spray  methods. 
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(viii)  Particular  products  and 
operations.  No  asbestos  cement,  mortar, 
coating,  grout,  plaster,  or  similar 
material  containing  asbestos,  tremolite, 
anthophyUite.  or  actinolite  shaU  be 
removed  horn  bags,  cartons,  or  other 
containers  in  which  they  are  shipped, 
without  being  either  wetted,  or  enclosed, 
or  ventilated  so  as  to  prevent  effectively 
the  release  of  airborne  fibers  of 
asbestos,  tremolite,  anthophylUte. 
'  actinolite,  or  a  combination  of  these 
minerals  so  as  to  expose  employees  to 
levels  in  excess  of  the  limit  prescribed  in 
paragraph  (c)  of  this  section. 

(ix)  Compressed  air.  Compressed  air 
shaU  not  be  used  to  remove  asbestos, 
tremolite,  anthophyUite,  or  actinoUte  or 
materials  containing  asbestos,  tremolite, 
anthophyUite,  or  actinolite,  unless  the 
compressed  air  is  used  in  conjunction 
with  a  ventilation  system  designed  to 
capture  the  dust  cloud  created  by  the 
compressed  air. 

(2)  Compliance  program,  (i)  Where  the 
PEL  is  exceeded,  the  employer  shall 
establish  and  implement  a  written 
program  to  reduce  employee  exposure  to 
or  below  the  limit  by  means  of 
engineering  and  work  practice  controls 
as  required  by  paragraph  (f)(1)  of  this 
secUon.  and  by  the  use  of  respiratory 
protection  where  required  or  permitted 
under  this  section. 

(ii)  Such  programs  shaU  be  reviewed 
and  updated  as  necessary  to  reflect 
significant  changes  in  the  status  of  the 
employer's  compliance  program. 

(iii)  Written  programs  shaU  be 
submitted  upon  request  for  examination 
and  copying  to  the  Assistant  Secretary, 
the  Director,  affected  employees  and 
designated  employee  representatives. 

(iv)  The  employer  shall  not  use 
employee  rotation  as  a  means  of 
compliance  with  the  PEL 

(g)  Respiratory  protection — (1) 
General.  The  employer  shaU  provide 
respirators,  and  ensure  that  they  are 
used,  where  required  by  this  section. 
Respirators  shaU  be  used  in  the 
foUowing  circumstances: 

(i)  During  the  interval  necessary  to 
instaU  or  implement  feasible  engineering 
and  work  practice  controls; 

(u)  In  work  operations,  such  as 
maintenance  and  repair  activities,  or 
other  activities  for  which  engineering 
and  work  practice  controls  are  not 
feasible; 

(iii)  In  woric  situations  where  feasible 
engineering  and  woric  practice  (x>ntrols 
are  not  yet  sufficient  to  reduce  exposure 
to  or  belcw  the  exposure  limit;  and 

(iv)  In  emergencies. 

(2)  Retpirator  selection,  (i)  Where 
resp^tors  are  required  under  this 
section,  the  emplojrer  shaU  select  and 
provide  at  no  cost  to  the  employee,  the 


appropriate  respirator  as  specified  in 
Table  1.  The  employer  shall  select 
respirators  from  among  those  jointly 
approved  as  being  acceptable  for 
protection  by  the  Mine  Safety  and 
Health  Administration  (MSHA)  and  by 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  under  the 
provisions  of  30  CFR  Part  11. 

(ii)  The  employer  shall  provide  a 
powered,  air-purifying  respirator  in  Ueu 
of  any  negative  pressure  respirator 
specified  in  Table  1  whenever 

(A)  An  employee  chooses  to  use  this 
type  of  respirator,  and 

(B)  This  respirator  will  provide 
adequate  protection  to  the  employee. 

Table  1  .—Respiratory  Protectkdn  for  As- 
bestos,   TBEMOtrTE,    ANTHOPHYLUTE,    AND 

ACTINOUTE  Fibers 
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NOTE:  a  Respirators  assignad  tor  higher  enworvnental 
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9997  peroent  eltioerTt  agair<sl  mono-dispersed  panicles  o4 
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(3)  Respirator  program,  (i)  Where 
respiratory  protection  is  required,  the 
employer  shaU  institute  a  respirator 
program  in  accordance  with  29  CFR 
1910.134(b).  (d).  (e),  and  (f). 

(ii)  The  employer  shall  permit  each 
employee  who  uses  a  filter  respirator  to 
change  the  filter  elements  whenever  an 
increase  in  breathing  resistance  is 
detected  and  shaU  maintain  an  adequate 
supply  of  filter  elements  for  this 
purpose. 

(iii)  Employees  who  wear  respirators 
shaU.  be  permitted  to  leave  the 
regulated  area  to  wash  their  faces  and 
respirator  facepieces  whenever 
necessary  to  prevent  skin  irritation 
associated  with  respirator  use. 

(iv)  No  employee  shall  be  assigned  to 
tasks  requiring  die  use  of  respirators  if, 
based  upon  his  or  her  most  recent 
examination,  an  examining  physician 
determines  that  the  employee  wiU  be 
unable  to  function  normally  wearing  a 


respirator,  or  that  the  safety  or  health  of 
the  employee  or  other  employees  will  be 
impaired  by  the  use  of  a  respirator.  Such 
employee  shall  be  assigned  to  another 
job  or  given  the  opportimity  to  transfer 
to  a  different  position  whose  duties  he 
or  she  is  able  to  perform  with  the  same 
employer,  in  the  same  geographical  area 
and  with  the  same  seniority,  status,  and 
rate  of  pay  the  employee  had  just  prior 
to  such  transfer,  if  such  a  different 
position  is  available. 

(4)  Respirator  fit  testing.  (!)  The 
employer  shall  ensure  that  the  respirator 
issued  to  the  employee  exhibits  the  least 
possible  facepiece  leakage  and  that  the 
respirator  is  fitted  properly. 

(ii)  For  each  employee  wearing 
negative  pressure  respirators,  employers 
shall  perform  either  quantitative  or 
qualitative  face  fit  tests  at  the  time  of 
initial  fitting  and  at  least  every  six 
months  thereafter.  The  quaUtative  fit 
tests  may  be  used  only  for  testing  the  fit 
of  half-mask  respirators  where  they  are 
permitted  to  be  worn,  and  shall  be 
conducted  in  accordance  with  Appendix 
C.  The  tests  shaU  be  used  to  select 
facepieces  that  provide  the  required 
protection  as  prescribed  in  Table  L 

(h)  Protective  work  clothing  and 
equipment — (1)  Provision  and  use.  If  an 
employee  is  exposed  to  asbestos, 
tremolite,  anthophyUite,  actinolite,  or  a 
combination  of  these  minerals  above  the 
PEL.  or  where  the  possibiUty  of  eye 
irritation  exists,  the  employer  shaU 
provide  at  no  cost  to  the  employee  and 
ensure  that  the  employee  uses 
appropriate  protective  work  clothing 
and  equipment  such  as.  but  not  limited 
to: 

(i)  Coveralls  or  similar  fuU-body  work 
clothing; 

(ii)  Gloves,  head  coverings,  and  foot 
coverings:  and 

(iii)  Face  shields,  vented  goggles,  or 
other  appropriate  protective  equipment 
which  complies  with  i  1910.133  of  this 
Part. 

(2)  Removal  and  storage,  (i)  The 
employer  shaU  ensure  that  employees 
remove  work  clothing  contaminated 
with  asbestos,  tremolite,  anthophyUite. 
or  actinohte  only  in  change  rooms 
provided  in  accordance  with  paragraph 
(i)(l)  of  this  section. 

(ii)  The  employer  shall  ensure  that  no 
employee  takes  contaminated  work 
clothing  out  of  the  change  room,  except 
those  employees  authorized  to  do  so  for 
the  purpose  of  laundering,  maintenance, 
or  disposal. 

(iii)  Contaminated  work  clothing  shaU 
be  placed  and  stored  in  closed 
containers  which  prevent  dispersion  of 
the  asbestos,  tremolite,  anthophyUite, 
and  actinohte  outside  the  container. 
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(iv)  Containers  of  contaminated 
protective  devices  or  work  clothing 
which  are  to  be  taken  out  of  change 
rooms  or  the  workplace  for  cleaning, 
maintenance  or  disposal,  shall  bear 
labels  in  accordance  with  paragraph 
{j)(2)  of  this  section. 

(3)  Cleaning  and  replacement,  (i)  The 
employer  shall  clean,  launder,  repair,  or 
replace  protective  clothing  and 
equipment  required  by  this  paragraph  to 
maintain  their  effectiveness.  The 
employer  shall  provide  clean  protective 
clothing  and  equipment  at  least  weekly 
to  each  affected  employee. 

(ii)  The  employer  shall  prohibit  the 
removal  of  asbestos,  tremolite, 
anthophyllite,  and  actinolite  from 
protective  clothing  and  equipment  by 
blowing  or  shaking. 

(iii)  Laundering  of  contaminated 
clothing  shall  be  done  so  as  to  prevent 
the  release  of  airborne  fibers  of 
asbestos,  tremolite,  anthophyllite, 
actinolite,  or  a  combination  of  these 
minerals  in  excess  of  the  permissible 
exposure  limit  prescribed  in  paragraph 
(c)  of  this  section. 

(iv)  Any  employer  who  gives 
contaminated  clothing  to  another  person 
for  laundering  shall  inform  such  person 
of  the  requirement  in  paragraph 
(h)(3)(iii)  of  this  section  to  effectively 
prevent  the  release  of  airborne  fibers  of 
asbestos,  tremolite.  anthophyllite, 
actinolite,  or  a  combination  of  these 
minerals  in  excess  of  the  permissible 
exposure  limit. 

(v)  The  employer  shall  inform  any 
person  who  launders  or  cleans 
protective  clothing  or  equipment 
contaminated  with  asbestos,  tremolite. 
anthophyllite,  or  actinolite,  of  the 
potentially  harmful  effects  of  exposure 
to  asbestos,  tremolite,  anthophyllite,  or 
actinolite. 

(vi)  Contaminated  clothing  shall  be 
transported  in  sealed  impermeable  bags. 
or  other  closed,  impermeable  containers, 
and  labeled  in  accordance  with 
paragraph  U)  of  this  seciton. 

(i)  Hygiene  facilities  and  practices— 
(1)  Change  rooms,  (i)  The  employer  shall 
provide  clean  change  rooms  for 
employees  who  work  in  areas  where 
their  airborne  exposure  to  asbestos, 
tremolite.  anthophyllite,  actinolite,  or  a 
combination  of  these  minerals  is  above 
the  permissible  exposure  limit. 

(ii)  The  employer  shall  ensure  that 
change  rooms  are  in  accordance  with 
S  1910.141(e)  of  this  part,  and  are 
equipped  with  two  separate  lockers  or 
storage  facilities,  so  separated  as  to 
prevent  contamination  of  the  employee's 
street  clothes  from  his  protective  work 
clothing  and  equipment. 

(2)  Showers,  (i)  The  employer  shall 
ensure  that  employees  who  work  in 


areas  where  their  airborne  exposure  is 
above  the  permissible  exposure  limit 
shower  at  the  end  of  the  work  shift. 

(ii)  The  employer  shall  provide 
shower  facilities  which  comply  with 
S  1910.141(d)(3)  of  this  part. 

(iii)  The  employer  shall  ensure  that 
employees  who  are  required  to  shower 
pursuant  to  paragraph  (i)(2)(i)  of  this 
section  do  not  leave  the  woricplace 
wearing  any  clothing  or  equipment  worn 
during  the  work  shift. 

(3)  Lunchrooms,  (i)  The  employer  shall 
provide  lunchroom  facilities  for 
employees  who  work  in  areas  where 
their  airborne  exposure  is  above  the 
permissible  exposure  limit. 

(ii)  The  employer  shall  ensure  that 
lunchroom  facilities  have  a  positive 
pressure,  filtered  air  supply,  and  are 
readily  accessible  to  employees. 

(iii)  The  employer  shall  ensure  that 
employees  who  work  in  areas  where 
their  airborne  exposure  is  above  the 
permissible  exposure  Umit  wash  their 
hands  and  faces  prior  to  eating,  drinking 
or  smoking. 

(iv)  The  employer  shall  ensure  that 
employees  do  not  enter  lunchroom 
facilities  with  protective  work  clothing 
or  equipment  unless  surface  asbestos, 
tremolite.  anthophyllite.  and  actinolite 
fibers  have  been  removed  from  the 
clothing  or  equipment  by  vaccuming  or 
other  method  that  removes  dust  without 
causing  the  asbestos,  tremolite, 
anthophyUite,  or  actinolite  to  become 
airborne. 

(j)  Communication  of  hazards  to 
employees — (1)  Warning  signs,  (i) 
Posting.  Warning  signs  shall  be  provided 
and  displayed  at  each  regulated  area.  In 
addition,  warning  signs  shall  be  posted 
at  all  approaches  to  regulated  areas  so 
that  an  employee  may  read  the  signs 
and  take  necessary  protective  steps 
before  entering  the  area. 

(ii)  Sign  specifications.  The  warning 
signs  required  by  paragraph  (j)(l)(i)  of 
this  section  shall  bear  the  following 
information: 

DANGER 

ASBESTOS 

CANCER  AND  LUNG  DISEASE 

HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

RESPIRATORS  AND  PROTECTIVE 

CLOTHING 

ARE  REQUIRED  IN  THIS  AREA 

(iii)  Where  minerals  in  the  regulated 
area  are  only  tremolite.  anthophyllite  or 
actinolite.  the  employer  may  replace  the 
term  "asbestos"  with  the  appropriate 
mineral  name. 

(2)  Warning  labels,  (i)  Labeling. 
Warning  labels  shall  be  affixed  to  all 
raw  materials,  mixtures,  scrap,  waste, 
debris,  and  other  products  containing 


asbestos,  tremolite,  anthophyllite,  or 
actinolite  fibers,  or  to  their  containers. 

(ii)  Label  specifications.  The  labels 
shall  comply  with  the  requirements  of  29 
CFR  1910.1200(f)  of  OSHA's  Hazard 
Communication  standard,  and  shall 
include  the  following  information: 

DANGER 

CONTAINS  ASBESTOS  FIBERS 

AVOID  CREATING  DUST 

CANCER  AND  LUNG  DISEASE 

HAZARD 

(iii)  Where  minerals  to  be  labeled  are 
only  tremolite,  anthophyllite,  or 
actinolite,  the  employer  may  replace  the 
term  "asbestos"  with  the  appropriate 
mineral  name. 

(3)  Material  safety  data  sheets. 
Employers  who  are  manufacturers  or 
importers  of  asbestos,  tremolite. 
anthophyllite,  or  actinolite  or  asbestos, 
tremolite,  anthophyllite,  or  actionlite 
products  shall  comply  with  the 
requirements  regarding  development  of 
material  safety  data  sheets  as  specified 
in  29  CFR  1910.1200(g)  of  OSHAs 
Hazard  Communication  standard, 
except  as  provided  by  paragraph  (j)(4)  of 
this  section. 

(4)  The  provisions  for  labels  required 
by  paragraph  (j)(2)  or  for  material  safety 
data  sheets  required  by  paragraph  (j)(3) 
do  not  apply  where: 

(i)  Asbestos,  tremolite,  anthophyllite, 
or  actinolite  fibers  have  been  modified 
by  a  bonding  agent,  coating,  binder,  or 
other  material  provided  that  the 
manufacturer  can  demonstrate  that 
during  any  reasonably  foreseeable  use, 
handling,  storage,  disposal,  processing, 
or  transportation,  no  airborne 
concentrations  of  fibers  of  asbestos, 
tremolite,  anthophyllite,  actinolite,  or  a 
combination  of  these  minerals  in  excess 
of  the  action  level  will  be  released  or 

(ii)  Asbestos,  tremolite,  anthophyllite. 
actinolite,  or  a  combination  of  these 
minerals  is  present  in  a  product  in 
concentrations  less  than  0.1%. 

(5)  Employee  information  and 
training,  (i)  The  employer  shall  institute 
a  training  program  for  all  employees 
who  are  exposed  to  airborne 
concentrations  of  asbestos,  tremolite. 
anthophyllite,  actinolite.  or  a 
combination  of  these  minerals  at  or 
above  the  action  level  ensure  their 
participation  in  the  program. 

(ii)  Training  shall  be  provided  prior  to 
or  at  the  time  of  initial  assignment  and 
at  least  annually  thereafter. 

(iii)  The  training  program  shall  be 
conducted  in  a  manner  which  the 
employee  is  able  to  understand.  The 
employer  shall  ensure  that  each 
employee  is  informed  of  the  following: 
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(A)  The  health  effect  associated  with 
asbestos,  tremohte,  anthophyllite.  or 
actinolite  exposure; 

(B)  The  relationship  between  smoking 
and  exposure  to  asbestos,  tremolite. 
anthophyllite,  and  actinolite  in 
producing  lung  cancer 

(C)  The  quantity,  location,  manner  of 
use,  release,  and  storage  of  asbestos, 
tremohte.  anthophyllite.  or  actinolite, 
and  the  specfic  nature  of  operations 
which  could  result  in  exposure  to 
asbestos,  tremolite,  anthophyllite,or 
actinolite; 

(D)  The  engineering  controls  and  work 
practices  associated  with  the 
employee's  job  assigimient; 

(E)  The  specific  procedures 
implemented  to  protect  employees  from 
exposure  to  asbestos,  tremolite, 
anthophyllite,  or  actinolite,  such  as 
appropriate  work  practices,  emergency 
and  clean-up  procedures,  and  personal 
protective  equipment  to  be  used; 

(F)  The  purpose,  proper  use,  and 
limitations  of  respirators  and  protective 
clothing; 

(G)  The  purpose  and  a  description  of 
the  medical  surveillance  program 
required  by  paragraph  (1)  of  this  section; 

(H)  A  review  of  this  standard, 
including  appendices. 

(iv)  Access  to  information  and 
training  materials. 

(A)  The  employer  shall  make  a  copy 
of  this  standard  and  its  appendices 
readily  available  without  cost  to  all 
affected  employees. 

(B)  The  employer  shall  provide,  upon 
request,  all  materials  relating  to  the 
employee  information  and  training 
program  to  the  Assistant  Secretary  and 
the  training  program  to  the  Assistant 
Secretary  and  the  Director. 

(k)  Housekeeping.  (1)  All  surfaces 
shall  be  maintained  as  free  as 
practicable  of  accumulations  of  dusts 
and  waste  containing  asbestos, 
tremolite.  anthophyllite,  or  actinolite. 

(2)  All  spills  and  sudden  releases  of 
material  containing  asbestos,  tremolite, 
anthophyllite,  or  actinolite  shall  be 
cleaned  up  as  soon  as  possible. 

(3)  Surfaces  contaminated  with 
asbestos,  tremoUte,  anthophyllite,  or 
actinolite  may  not  be  cleaned  by  the  use 
of  compressed  air. 

(4)  Vacuuming.  HEPA-filtered 
vacuuming  equipment  shall  be  used  for 
vacuuming,  llie  equipment  shall  be  used 
and  emptied  in  a  manner  which 
minimizes  the  reentry  of  asbestos, 
tremohte,  anthophyllite,  or  actinolite 
into  the  workplace. 

(5)  Shoveling,  dry  sweeping  and  dry 
clean-up  of  asbestos,  tremolite. 
anthophyllite,  or  actinolite  may  be  used 
only  where  vacuuming  and/or  wet 
cleaning  are  not  feasible. 


(6)  Waste  disposal.  Waste,  scrap, 
debris,  bags,  containers,  equipment,  and 
clothing  contaminated  with  asbestos, 
tremolite,  anthophyllite,  or  actinolite 
consigned  for  disposal,  shall  be 
collected  and  disposed  of  in  sealed 
impermeable  bags,  or  other  closed, 
impermeable  containers. 

(1)  Medical  surveillance — (1) 
General. — {ij  Employees  covered.  The 
employer  shall  institute  a  medical 
surveillance  program  for  all  employees 
who  are  or  will  be  exposed  to  airborne 
concentrations  of  fibers  of  asbestos, 
tremolite.  anthophyllite,  actinolite,  or  a 
combination  of  these  minerals  at  or 
above  the  action  level. 

(ii)  Examination  by  a  physician.  (A) 
The  employer  shall  ensure  that  all 
medical  examinations  and  procedures 
are  performed  by  or  under  the 
supervision  of  a  licensed  physician,  and 
shall  be  provided  without  cost  to  the 
employee  and  at  a  reasonable  time  and 
place. 

(B)  Persons  other  than  licensed 
physicians,  who  administer  the 
pulmonary  function  testing  required  by 
this  section,  shall  complete  a  training 
course  in  spirometry  sponsored  by  an 
appropriate  academic  or  professional 
institution. 

(2)  Preplacement  examinations,  (i) 
Before  an  employee  is  assigned  to  an 
occupation  exposed  to  airborne 


concentrations  of  asbestos,  tremolite, 
anthophyllite,  or  actinolite  fibers,  a 
preplacement  medical  examination  shall 
be  provided  or  made  available  by  the 
employer. 

(ii)  Such  examination  shall  include,  as 
a  minimum,  a  medical  and  work  history: 
A  complete  physical  examination  of  all 
systems  with  emphasis  on  the 
respiratory  system,  the  cardiovascular 
system  and  digestive  tract;  completion 
of  the  respiratory  disease  standardized 
questionnaire  in  Appendix  D,  Part  1;  a 
chest  roentgenogram  (posterior-anterior 
14x17  inches);  pulmonary  function  tests 
to  include  forced  vital  capacity  (FVC) 
and  forced  expiratory  volume  at  1 
second  (FEVix):  and  any  additional 
tests  deemed  appropriate  by  the 
examining  physician.  Interpretation  and 
classification  of  chest  roentgenograms 
shall  be  conducted  in  accordance  with 
Appendix  E. 

(3)  Periodic  examinations,  (i)  Periodic 
medical  examinations  shall  be  made 
available  annually. 

(ii)  The  scope  of  the  medical 
examination  shall  be  in  conformance 
with  the  protocol  established  in 
paragraph  (l)(2)(ii),  except  that  the 
frequency  of  chest  roentgenograms  shall 
be  conducted  in  accordance  with  Table 
2,  and  the  abbreviated  standardized 
questionnaire  contained  in  Appendix  D, 
Part  2,  shall  be  administered  to  the 
employee. 


Table  2.— Frequency  of  Chest  Roentgenograms 

Years  tinc«  «r»(  «xpo(ur* 

hge  al  mnploim 

IS  to  35 

SS-t-  t0  4S 

46+ 

otoio                                          

Evwy  5  yaare 

Ev«fy  S  ywn ._ 

Evary  6  yam 

E««ry  2  yum 

Evwy  S  yaare 

^0+            

E«ary  1  yaar. 

(4)  Termination  of  employment 
examinations,  (i)  The  employer  shall 
provide,  or  make  available,  a 
termination  of  employment  medical 
examination  for  any  employee  who  has 
been  exposed  to  airborne 
concentrations  of  fibers  of  asbestos, 
tremolite,  anthophyllite,  actinolite,  or  a 
combination  of  these  minerals  at  or 
-above  the  action  level. 

(ii)  The  medical  examination  shall  be 
in  accordance  with  the  requirements  of 
the  periodic  examinations  stipulated  in 
paragraph  (1)(3)  of  this  section,  and  shall 
be  given  within  30  calendar  days  before 
or  after  the  date  of  termination  of 
employment. 

(5)  Recent  examinations.  No  medical 
examination  is  required  of  any 
employee,  if  adequate  records  show  that 
the  employee  has  been  examined  in 
accordance  with  any  of  the  preceding 


paragraphs  [(1)(2H1)(4)]  within  the  past 
1  year  period. 

(6)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician: 

(i)  A  copy  of  this  standard  and 
Appendices  D  and  E. 

(ii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure. 

(iii)  The  employee's  representative 
exposure  level  or  anticipated  exposure 
level. 

(iv)  A  description  of  any  personal 
protective  and  respiratory  equipment 
used  or  to  be  used. 

(v)  Information  from  previous  medical 
examinations  of  the  affected  employee 
that  is  not  otherwise  available  to  the 
examining  physician. 
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[7]  Physician's  written  opinion,  (i)  The 
employer  shall  obtain  a  written  signed 
opinion  from  the  examining  physiaan. 
This  written  opinion  shall  contain  the 
results  of  the  medical  examination  and 
shall  include: 

(A)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  that  would  place  the 
employee  at  an  increased  risk  of 
material  health  impairment  from 
exposure  to  asbestos,  tremolite, 
andiophyllite.  or  actinolite: 

(B)  Any  recommended  Hmitations  on 
the  employee  or  upon  the  use  of 
personal  protective  equipment  such  as 
clothing  or  respirators:  and 

(C)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
of  any  medical  conditions  resulting  from 
asbestos.  tremoUte.  anthophyllite.  or 
actinolite  exposure  that  require  further 
explanation  or  treatment. 

(ii)  The  employer  shall  instruct  the 
physician  not  to  reveal  in  the  written 
opinion  given  to  the  employer  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposrffe  to  asbestos, 
tremolite.  anthophyllite.  or  actinolite. 

(iii)  The  employer  shall  provide  a 
copy  of  the  physician's  written  opinion 
to  the  affected  employee  within  30  days 
from  its  receipt. 

(m)  Recordkeeping.— {I]  Exposure 
measurements,  (i)  The  employer  shall 
keep  an  accurate  record  of  all 
measurements  taken  to  monitor 
employee  exposure  to  asbestos, 
tremolite.  anthophyllite.  or  actinolite  as 
prescribed  in  paragraph  (d)  of  this 

section. 

(ii)  This  record  shall  include  at  least 
the  following  information: 

(A)  The  date  of  measurement: 

(B)  The  operation  involving  exposure 
to  asbestos,  tremolite.  anthophyllite.  or 
actinolite  which  is  being  monitored; 

(C)  Sampling  and  analytical  methods 
used  and  evidence  of  their  accuracy. 

(D)  Number,  duration,  and  results  of 
samples  taken: 

(E)  Type  of  respiratory  protective 
devices  worn,  if  any;  and 

(F)  Name,  social  security  number  and 
exposure  of  the  employees  whose 
exposure  are  represented. 

(iii)  The  employer  shall  maintam  this 
record  for  at  least  thirty  (30)  years,  in 
accordance  with  29  CFR  1910.20. 

(2)  Objective  data  for  exempted 
operations,  (i)  Where  the  processing, 
iise.  or  handling  of  products  made  &t)m 
or  containing  asbestos,  tremolite, 
anthophyllite.  or  actinolite  is  exempted 
from  other  requiremenU  of  this  section 
under  paragraph  (d)(2)(iii)  of  this 
section,  the  employer  shall  estabhsh  and 
maintain  an  accurate  record  of  objective 


data  reasonably  relied  upon  in  support 
of  the  exemption. 

(ii)  The  record  shall  mclude  at  least 
the  following: 

(A)  The  product  qualifying  for 
exemption: 

(B)  The  source  of  the  objective  data: 

(C)  The  testing  protocol,  results  of 
testing,  and/or  analysis  of  the  material 
for  die  release  of  asbestos,  tremolite, 
anthophyllite.  or  actinolite: 

(D)  A  description  of  the  operation 
exempted  and  how  the  data  support  die 
exemption;  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposures  covered  by  the 
exemption.  . 

(iii)  The  employer  shall  maintam  tins 
record  for  the  duration  of  die  employer's 
reliance  upon  such  objective  data. 
Note.— The  employer  may  uUiize  the  services 
of  competent  organizations  such  as  industry 
trade  associations  and  employee  assoaations 
to  maintain  the  records  required  by  this 
section. 

(3)  Medical  surveillance,  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  by 
paragraph  (l)(l)(i)  of  this  section,  in 
accordance  with  29  CFR  1910.20. 

(ii)  The  record  shall  include  at  least 
the  following  information: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  Physician's  written  opinions; 

(C)  Any  employee  medical  complaints 
related  to  exposure  to  asbestos, 
tremolite,  andiophyllite,  or  actinolite: 
and 

(D)  A  copy  of  the  information 
provided  to  die  physician  as  required  by 
paragraph  (l)(6)  of  this  section. 

(iii)  The  employer  shall  ensure  that 
this  record  is  maintained  for  the 
duration  of  employment  plus  thirty  (30) 
years,  in  accordance  with  29  CFR 
1910.20. 

(4)  Training.  The  employer  shaU 
maintain  all  employee  training  records 
for  one  (1)  year  beyond  die  last  date  of 
employment  of  that  employee. 

(5)  Availability,  (i)  The  employer, 
upon  written  request,  shall  make  all 
records  required  to  be  maintained  by 
this  section  available  to  the  Assistant 
Secretary  and  die  Director  for 
examination  and  copying. 

(ii)  The  employer,  upon  request  shall 
make  any  exposure  records  required  by 
paragraph  (m)(l)  of  this  section 
available  for  examination  and  copying 
to  affected  employees,  former 
employees,  designated  representatives 
and  the  Assistant  Secretary,  in 
accordance  widi  29  CFR  1910.20  (aHe) 
and  (g}-{i). 


(iii)  The  employer,  upon  request,  shall 
make  employee  medical  records 
required  by  paragraph  (m)(2)  of  this 
section  available  for  examination  and 
copying  to  die  subject  employee,  to 
anyone  having  the  specific  written 
consent  of  the  subject  employee,  and  the 
Assistant  Secretary,  in  accordance  widi 
29  CFR  1910.20. 

(6)  Transfer  of  records,  (i)  The 
employer  shall  comply  with  the 
requirements  concerning  transfer  of 
records  set  fordi  in  29  CFR  1910.20(h). 

(ii)  Whenever  the  employer  ceases  to 
do  business  and  diere  is  no  successor 
employer  to  receive  and  retain  the 
records  for  die  prescribed  period,  die 
employer  shall  notify  the  Director  at 
least  90  days  prior  to  disposal  of  records 
and,  upon  request,  transmit  them  to  the 
Director. 

(n)  Observation  of  monitoring — (1) 
Employee  observation.  The  employer 
shall  provide  affected  employees  or 
their  designated  representatives  an 
opportunity  to  observe  any  monitoring 
of  employee  exposure  to  asbestos, 
tremolite,  anthophyllite,  or  actinolite 
conducted  in  accordance  with 
paragraph  (d)  of  this  section. 

(2)  Observation  procedures.  When 
observation  of  die  monitoring  of 
employee  exposure  to  asbestos, 
tremolite,  andiophyllite,  or  actinolite 
requires  entry  into  an  area  where  the 
use  of  protective  clodiing  or  equipment 
is  required,  the  observer  shall  be 
provided  widi  and  be  required  to  use 
such  clothing  and  equipment  and  shall 
comply  widi  all  odier  applicable  safety 
and  health  procedures. 

(o)  Dates— {\)  Effective  date.  This 
standard  shall  become  effective  July  21. 
1986.  The  requirements  of  the  asbestos 
Btandard  issued  in  June  1972  (37  FR 
11318),  as  amended,  and  published  in  29 
CFR  1910.1001  (1985)  remain  in  effect 
until  compliance  is  achieved  with  die 
parallel  provisions  of  this  standard. 

(2)  Start-up  dates.  All  obligations  of 
this  standard  commence  on  the  effective 
date  except  as  follows: 

(i)  Exposure  monitoring.  Initial 
monitoring  required  by  paragraph  (d)(2) 
of  this  section  shall  be  completed  as 
soon  as  possible  but  no  later  than 
October  2a  1986. 

(ii)  Regulated  areas.  Regulated  areas 
required  to  be  established  by  paragraph 
(e)  of  this  section  as  a  result  of  initial 
monitoring  shall  be  set  up  as  soon  as 
possible  after  die  results  of  that 
monitoring  are  known  and  not  later  dian 
November  17. 1986. 

(iii)  Respiratory  protection. 
Respiratory  protection  required  by 
paragraph  (g)  of  this  section  shall  be 
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provided  as  soon  as  possible  but  no 
later  than  the  following  schedule: 

(A)  Employees  whose  8-hour  TWA 
exposure  exceeds  2  fibers/cc — July  21, 
1986. 

(B)  Employees  whose  8-hour  TWA 
exposure  exceeds  the  PEL  but  is  less 
than  2  fibers/cc— November  17, 1986. 

(C)  Powered  air-purifying  respirators 
provided  under  paragraph  (g](2)(ii] — 
January  16, 1987. 

(iv)  Hygiene  and  lunchroom  facilities. 
Construction  plans  for  changerooms, 
showers,  lavatories,  and  lunchroom 
facilities  shall  be  completed  no  later 
than  January  16, 1987;  and  these 
facilities  shall  be  constructed  and  in  use 
no  later  than  July  20, 1987.  However,  if 
as  pari  of  the  compliance  plan  it  is 
predicted  by  an  independent 
engineering  firm  that  engineering 
controls  and  work  practices  will  reduce 
exposures  below  the  permissible 
exposure  limit  by  July  20. 1988,  for 
affected  employees,  then  such  facilities 
need  not  be  completed  until  1  year  after 
the  engineering  controls  are  completed, 
if  such  controls  have  not  in  fact 
succeeded  in  reducing  exposure  to 
below  the  permissible  exposure  limit. 

(v)  Employee  information  and 
training.  Employee  information  and 
training  required  by  paragraph  (j)(5)  of 
this  section  shall  be  provided  as  soon  as 
possible  but  no  later  than  October  20, 
1986. 

(vi)  Medical  surveillance.  Medical 
examinations  required  by  paragraph  (1) 
of  this  section  shall  be  provided  as  soon 
as  possible  but  no  later  than  November 
17, 1986. 

(vii)  Compliance  program.  Written 
compliance  programs  required  by 
paragraph  (0(2)  of  this  section  as  a 
result  of  initial  monitoring  shall  be 
completed  and  available  for  inspection 
and  copying  as  soon  as  possible  but  no 
later  dian  July  20. 1987. 

(viii)  Methods  of  compliance.  The 
engineering  and  work  practice  controls 
as  required  by  paragraph  (f)(1)  shall  be 
implemented  as  soon  as  possible  but  no 
later  than  July  20, 1988. 

(p)  Appendices.  (1)  Appendices  A,  C, 
D,  and  E  to  this  section  are  incorporated 
as  part  of  this  section  and  the  contents 
of  these  Appendices  are  mandatory 

(2)  Appendices  B,  F,  G  and  H  to  this 
section  are  informational  and  are  not 
intended  to  create  any  addiUonal 
obligations  not  otherwise  imposed  or  to 
detract  from  any  existing  obligations. 

Appendix  A  to  $  1910.1001— CHha  RcfisreBce 
Malbod— Mandatory 

This  mandatory  appendix  specifies  the 
procedure  for  analyzing  air  samples  for 
asbestos,  tremolite,  anthophyllite,  and 
actinolite  and  specifies  quality  control 


procedures  that  must  be  implemented  by 
laboratories  performing  the  analysis.  The 
sampling  and  analytical  methods  described 
below  represent  the  elements  of  the  available 
monitoring  methods  (such  as  the  NIOSH  7400 
method)  which  OSHA  considers  to  be 
essential  to  achieve  adequate  employee 
exposure  monitoring  while  allowing 
employers  to  use  methods  that  are  already 
established  within  their  organizations.  All 
employers  who  are  required  to  conduct  air 
monitoring  under  paragraph  (f)  of  the 
standard  are  required  to  utilize  analytical 
laboratories  that  use  this  procedure,  or  an 
equivalent  method,  for  collecting  and 
analyzing  samples. 

Sampling  and  Analytical  Procedure 

1.  The  sampling  medium  for  air  samples 
shall  be  mixed  cellulose  ester  filter 
membranes.  These  shall  be  designated  by  the 
manufacturer  as  suitable  for  asbestos, 
tremolite.  anthophyllite,  and  actinolite 
counting.  See  below  for  rejection  of  blanks. 

2.  The  preferred  collection  device  shall  be 
the  25-mm  diameter  cassette  with  an  open- 
faced  50-mm  extension  cowl.  The  37-mm 
cassette  may  be  used  if  necessary  but  only  if 
written  justification  for  the  need  to  use  the 
37-mm  filter  cassette  accompanies  the  sample 
results  in  the  employee's  exposure  monitoring 
record. 

3.  An  air  flow  rate  between  0.5  liter/min 
and  2.5  liters/min  shall  be  selected  for  the  25- 
mm  cassette.  If  the  37-mm  cassette  is  used,  an 
air  flow  rate  between  1  liter/min  and  2.5 
liters/min  shall  be  selected. 

4.  Where  possible,  a  sufficient  air  volume 
for  each  air  sample  shall  be  collected  to  yield 
between  100  and  1.300  fibers  per  square 
millimeter  on  the  membrane  filter.  If  a  filter 
darkens  in  appearance  or  if  loose  dust  is  seen 
on  the  filter,  a  second  sample  shall  be 
started. 

5.  Ship  the  samples  in  a  rigid  container 
with  sufficient  packing  material  to  prevent 
dislodging  the  collected  fibers.  Packing 
material  that  has  a  high  electrostatic  charge 
on  its  surface  (e.g.,  expanded  polystyrene) 
cannot  be  used  because  such  material  can 
cause  loss  of  fibers  to  the  sides  of  the 
cassette. 

6.  Calibrate  each  personal  sampling  pump 
before  and  after  use  with  a  representative 
filter  cassette  installed  between  the  pump 
and  the  calibration  devices. 

7.  Personal  samples  shall  tie  taken  in  the 
"breathing  zone"  of  the  employee  (i.e., 
attached  to  or  near  the  collar  or  lapel  near 
the  worker's  face). 

8.  Fiber  counts  shall  be  made  by  positive 
phase  contrast  using  a  microscope  with  an  8 
to  10  X  eyepiece  and  a  40  to  45  X  objective 
for  a  total  magnification  of  approximately  400 
X  and  a  numerical  aperture  of  0.65  to  0.75. 
The  microscope  shall  also  t>e  fitted  with  a 
green  or  blue  filter. 

9.  The  microscope  shall  be  fitted  with  a 
Walton-Beckett  eyepiece  graticule  calibrated 
for  a  field  diameter  of  100  micrometers  [  +  / 
-2  micrometers). 

10.  The  phase-shift  detection  limit  of  the 
microscope  shall  be  about  3  degrees 
measured  using  the  HSE  phase  shift  test  slide 
as  outlined  below. 

a.  Place  the  test  slide  on  the  microscope 
Stage  and  center  it  under  the  phase  objective. 


b.  Bring  the  blocks  of  grooved  lines  into 
focus. 

Note. — The  slide  consists  of  seven  sets  of 
grooved  lines  (ca.  20  grooves  to  each  block] 
in  descending  order  of  visibility  from  sets  1  to 
7,  seven  being  the  least  visible.  The 
requirements  for  asbestos,  tremolite, 
anthophyllite,  and  actinolite  counting  are  that 
the  microscope  optics  must  resolve  the 
grooved  lines  in  set  3  completely,  although 
they  may  appear  somewhat  faint  and  that 
the  grooved  lines  in  sets  6  and  7  must  be 
invisible.  Sets  4  and  5  must  be  at  least 
partially  visible  but  may  vary  slightly  In 
visibility  tietween  microscopes.  A  microscope 
that  fails  to  meet  these  requirements  has 
either  too  low  or  too  high  a  resolution  to  be 
used  for  asbestos,  tremolite,  anthophyllite. 
and  actinolite  counting. 

c.  If  the  image  deteriorates,  clean  and 
adjust  the  microscope  optics.  If  the  problem 
persists,  consult  the  microscope 
manufacturer. 

11.  Each  set  of  samples  taken  will  include 
10  percent  blanks  or  a  minimum  of  2  blanks. 
The  blank  results  shall  l>e  averaged  and 
subtracted  from  the  analytical  results  before 
reporting.  Any  samples  represented  by  a 
blank  having  a  fiber  count  in  excess  of  7 
fibers/lOO  fields  shall  be  rejected. 

12.  The  samples  shall  be  mounted  by  the 
acetone/triacetin  method  or  a  method  with 
an  equivalent  index  of  refraction  and  similar 
clarity. 

13.  Observe  the  following  counting  rules. 

a.  Count  only  fibers  equal  to  or  longer  than 
5  micrometers.  Measure  the  length  of  curved 
fibers  along  the  curve. 

b.  Count  all  particles  as  asbestos,  tremolite. 
anthophyllite,  and  actinolite  that  have  a 
length-to-width  ratio  (aspect  ratio]  of  3:1  or 
greater. 

c.  Fibers  lying  entirely  within  the  boundary 
of  the  Walton-Beckett  graticule  field  shall 
receive  a  count  of  1.  Fibers  crossing  the 
boundary  once,  having  one  end  within  the 
circle,  shall  receive  the  count  of  one  half  (V4). 
Do  not  count  any  fiber  that  crosses  the 
graticule  boundary  more  than  once.  Reject 
and  do  not  count  any  other  fibers  even 
though  they  may  be  visible  outside  the 
gradicule  area. 

d.  Count  bundles  of  fibers  as  one  fiber 
unless  individual  fibers  can  be  identified  by 
observing  both  ends  of  an  individual  fiber. 

e.  Count  enough  graticule  fields  to  yield  100 
fibers.  Count  a  minmum  of  20  fields:  stop 
counting  at  100  fields  regardless  of  fit>er 
count. 

14.  Blind  recounts  shall  be  conducted  at  the 
rate  of  10  percent 

Quality  Control  Procedures 

1.  Intralaboratory  program.  Each  laboratory 
and/or  each  company  with  more  than  one 
microscopist  counting  slides  shall  establish  a 
statistically  designed  quality  assurance 
program  involving  blind  recounts  and 
comparisons  between  microscopists  to 
monitor  the  variabiUty  of  counting  by  each 
microscopist  and  between  microscopists.  In  a 
company  with  more  than  one  laboratory,  the 
program  shall  include  all  laboratories  and 
shall  also  evaluate  the  laboratory-to- 
laboratory  variability. 
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IM  I 


2.  faiteriaboratonr  program.  Bach  laboratory 
analyxing  aabeatoa.  tremolite.  anthophyUlte, 
and  acttaoBte  samplat  far  eompHaBc« 
detenniMtioa  ahall  implenMDt  an 
teterlaboralanr  qoaBty  ■Myfanoajcograoi 
that  as  a  oMamm  fcladw  partidpattaD  of 
at  least  tw»  oltoar  indapandant  laborrtoriea. 
Each  labofJrtBry  ahatt  pK«iclpate  ta  rooBd 

robin  tcatiofat  Inst  onea  every  •  oaoaths 
with  at  keaat  aQ  the  otfaar  laboraloiiaa  in  lU 

interiaborrtoey  quality  aeewrance  group.  Each 
laboratDty  ahaU  aubaait  slides  typical  ofits 
own  worii  load  far  use  in  this  program.  The 
round  robin  shaU  be  designed  and  resulu 
analysed  asmg  appropriate  sUtistical 
methodology. 

3.  All  individuals  performing  asbestoa. 
ti«molite,  anthophyUite.  and  actinolite 
analysis  must  have  taken  the  NIOSH  course 
for  sampU^  and  evaluating  airborne 
asbestos,  tremolite.  anthophyUite,  and 
actinolite  dust  or  an  equalivalent  course. 

4.  When  the  use  of  different  microscopes 
contributes  to  differences  between  counters 
and  laboratories,  the  effect  of  the  different 
microscope  shall  be  evaluated  and  the 
microscope  shall  be  replaced,  as  aecessary. 

5.  Current  resulU  of  these  quality 
assurance  programs  shall  be  posted  hi  each 
laboratory  to  keep  the  microscopists 
informed. 

Appmiittx  B  to  $  inattOl^IMalled 
PHnadnn  far  Asfaaatos  TraBofiia, 
AndiophyUite,  and  Actinolite  Sampling  and 
Analysia    Noi»-Maadrtncy 

This  appendix  contains  a  detailed 
procedure  for  sampling  and  analysis  and 
includes  those  critical  elements  specified  in 
Appendix  A.  Employers  are  not  required  to 
use  this  procedure,  but  they  are  required  to 
use  Appendix  A.  The  purpose  of  Appendix  B 
IS  to  provide  a  detailed  step-by-step  sampling 
and  analysis  procedure  that  conforms  to  the 
elemente  specified  in  Appendix  A.  Since  this 
procedure  may  also  standardize  the  analysis 
and  reduce  variability.  OSHA  encourages 
employers  to  use  this  appendix. 

Asbestos.  Tremolite.  AnthophyUite.  and 
Actinolite  Sampling  and  Analysis  Method 
Technique:  Microscopy.  Phase  Contrast 
Analyte:  Fibers  (manual  count) 
Sample  Preparation:  Acetone/triacetin 

method 
Calibration:  Phase-shift  detection  limit 

about  3  degrees 
Range:  100  to  1300  fibers/mm  *  filter 

area  _.       , 

Estimated  limit  of  detection:  7  fibers/ 

mm  *  filter  area 
Sampler  Filter  (0.8-1.2  um  mixed 

cellulose  ester  membrane,  25-mm 

diameter) 
Flow  rate:  0.5  l/min  to  2.5  l/min  (25-mm 

cassette)  1.0  l/min  to  2.5  l/min  (37- 

mm  cassette) 
Sample  volume:  Adjust  to  obtain  100  to 

1300  fibers/mm  » 
Shipment:  Routine 
Sample  stability:  Indefinite 
Blanks:  10%  of  samples  (minimam  2) 
Standard  analytical  error  0.25. 

Apphcability:  The  working  range  is  0.02  f/ 
cc  (1920-L  air  sample)  to  1.25  f/cc  (400-L  air 


sample).  The  method  gives  an  index  of 
airborne  asbeetot.  tremolite.  anthophyUite. 
and  acHnoBte  fibers  but  may  be  tuud  for 
other  materials  such  as  fibrous  glass  by 
Jnaerting  suitable  parameters  into  the 
counting  rules.  The  method  does  not 
differentiate  between  asbestos.  tT«nolito». 
anthophylHe.  and  actinoBte  and  other  fibers. 
Asbestos.  tremoMte.  anthophyUite,  and 
actinolite  fibers  less  than  ca.  0.2*  um 
diameter  will  not  be  detected  by  this  method. 
Interferences:  Any  other  airborne  fiber  may 
interfere  since  all  particles  meeting  the 
counting  criteria  are  counted.  Chainlike 
particles  may  appear  fibrous.  High  '•v^»  »' 
nonfibrous  dust  particles  may  obscure  fibers 
in  the  field  of  view  and  raise  the  detection 
limit  _  ...  , 

Reagents:  1.  Acetone.  2.  Triacetm  (glycerol 
triacetate),  reagent  grade 

Special  precautions:  Acetone  is  an 
extremely  flammable  Kquid  and  precautions 
must  be  taken  not  to  ignite  it.  Heating  of 
acetone  most  be  done  in  a  venHlated 
laboratory  fume  hood  using  a  flameless. 
spark-free  heat  source. 

Equipment:  1.  Collection  device:  25-mm 
cassette  with  50-mm  extension  cowl  with 
cellulose  ester  fHter.  0.8  to  1.2  mm  pore  size 
and  backup  pad. 

Note:  Analyre  representative  filters  for 
fiber  background  before  use  and  discard  the 
filter  lot  if  more  than  5  fibers/lOO  fields  are 
found. 

2.  Personal  sampling  pump,  greater  than  or 
equal  to  0.5  L/min.  with  flexible  connecting 
tubing. 

3.  Microscope,  phase  contrast,  with  green 
or  blue  filter,  » to  lOX  eyepiece,  and  40  to  45X 
phase  objective  (total  magnification  ca  400X; 
numerical  aperture  =  a65  to  0.75. 

4.  Shdes.  glass,  single-frosted.  pre^Jeaned. 
25  X  75  mm. 

5.  Cover  slips,  25  x  25  mm.  no.  1V4  unless 
otherwise  specified  by  microscope 
manufacturer.  . . .  j 

6.  Knife,  No.  1  surgical  steel,  curved  blade. 

7.  Tweesers. 

a  Flask.  Guth-type.  insulated  neck,  250  to 
500  mL  (with  single-holed  rubber  stopper  and 
elbow-jointed  glass  tubing,  16  to  22  cm  long). 

9.  Hotplate,  spark-free,  stirring  type; 
heating  mantle:  or  infrared  lamp  and 
magnetic  stirrer. 

10.  Syringe,  hypodermic  with  22-gauge 

needle.  .  .     ^ 

11.  Graticule.  Walton-Beckett  type  with  100 
um  diameter  circular  field  at  the  specimen 
plane  (area  =  0.00785  mm  »).  (Type  G-22). 

Note. — the  graticule  is  custom-made  for 
each  microecope. 

12.  HSE/NPL  phase  contrast  test  sude. 
MarkU. 

13.  Telescope,  ocular  phase-ring  centenng. 

14.  Stage  micrometer  (COl  mm  divisions). 

Sampling 

1.  Calibrate  each  personal  sampling  pump 
with  a  representative  sampler  in  line. 

2.  Fasten  the  sampler  to  the  worker's  lapel 
as  close  as  possible  to  the  worker's  mouth. 
Remove  the  top  cover  from  the  end  of  the 
cowl  extension  (open  face)  and  orient  face 
down.  Wrap  the  joint  between  the  extender 
and  the  monitor's  body  with  shrink  tape  to 
prevent  air  leaks. 

3.  Submit  at  least  two  blanks  (or  10%  of  the 
total  samples,  whichever  is  greater)  for  each 


set  of  aamples.  Remove  the  caps  from  the 
field  blank  cassettes  and  store  the  caps  and 
cassettes  in  a  clean  area  (bag  or  box)  during 
the  aamplbig  period.  Replace  the  caps  in  the 
cassettes  when  sampUng  is  completed. 

4.  Sample  at  0.5  L/min  or  greater.  Do  not 
exceed  1  mg  total  dust  loading  on  the  filter. 
Adjust  sampling  flow  rate,  Q  (L/min),  and 
time  to  produce  a  fiber  density,  E  (fibers/ 
mm»).  of  100  to  1300  fibers/m*  (3.85X10*  to 
5X  10»  fibers  per  25-mm  filter  with  effective 
collection  area  (A^=385  mm»))  for  optimum 
counting  precision  (see  step  21  below). 
Calculate  the  minimum  sampling  time, 
tmiBi«>  ("nin)  •'  **  action  level  (one-half  of 
the  current  standard).  L  (f/cc)  of  the  fibrous 
aerosol  being  sampled: 


(Ac)(E) 
(Q)(L)10» 


5.  Remove  the  field  monitor  at  the  end  of 
sampling,  replace  the  plastic  top  cover  and 
small  end  caps,  and  store  the  monitor. 

6.  Ship  the  samples  in  a  rigid  container 
with  sufficient  packing  material  to  prevent 
jostling  or  damage. 

MotsL Do  not  use  polystyrene  foam  in  the 

shipping  container  because  of  electrostatic 
forces  which  may  cause  fiber  loss  from  the 
sampler  filter. 
Sample  Preparation 

N«»tB.— The  object  is  to  produce  samples 
with  a  smooth  (non-grainy)  background  in  a 
medium  with  a  reft-active  index  equal  to  or 
less  than  1.46.  The  method  below  collapses 
the  filter  for  easier  focusing  and  produces 
permanent  mounts  which  are  useful  for 
quality  control  and  interlaboratory 
comparison.  Other  mounting  techniques 
meeting  the  above  criteria  may  also  be  used, 
e.g..  the  nonpermanent  field  mounting 
technique  used  in  P  »  CAM  239. 

7.  Ensure  that  the  glass  slides  and  cover 
slips  are  free  of  dust  and  fibers. 

8.  Place  40  to  60  ml  of  acetone  into  a  Guth- 
type  flask.  Stopper  the  flask  with  a  single- 
hole  rubber  stopper  through  which  a  glass 
tube  extends  5  to  8  cm  into  the  flask.  The 
portion  of  the  glass  tube  that  exits  the  top  of 
the  stopper  (8  to  10  cm)  is  bent  downward  in 
an  elbow  that  makes  an  angle  of  20  to  30 
degrees  with  the  horizontal 

9.  Place  the  flask  in  a  stirring  hotplate  or 
wrap  in  a  heating  mantle.  Heat  the  acetone 
gradually  to  its  boiling  temperature  (ca.  58 

Caution.— The  acetone  vapor  must  be 
generated  in  a  ventilated  fume  hood  away 
from  all  open  flames  and  spark  sources. 
Alternate  heating  methods  can  be  used, 
providing  no  open  flame  or  sparks  are 
present.  t 

10.  Mount  either  the  whole  sample  filter  or 
a  wedge  cut  from  the  sample  filter  on  a  clean 
glass  slide. 

a.  Cut  wedges  of  ca.  25  percent  of  the  filter 
area  with  a  curved-blade  steel  surgical  knife 
using  a  rocking  motion  to  prevent  tearing. 


b.  Place  the  filter  or  wedge,  dust  side  up,  on 
the  slide.  Static  electricity  will  usually  keep 
the  filter  on  the  slide  until  it  is  cleared. 

c.  Hold  the  glass  slide  supporting  the  filter 
approximately  1  to  2  cm  from  the  glass  tube 
port  where  the  acetone  vapor  is  escaping 
from  the  heated  flask.  The  acetone  vapor 
stream  should  cause  a  condensation  spot  on 
the  glass  slide  ca.  2  to  3  cm  in  diameter.  Move 
the  glass  slide  gently  in  the  vapor  stream.  The 
filter  should  clear  in  2  to  5  sec.  If  the  filter 
curls,  distorts,  or  is  otherwise  rendered 
unusable,  the  vapor  stream  is  probably  not 
strong  enough.  Periodically  wipe  the  outlet 
port  with  tissue  to  prevent  liquid  acetone 
dripping  onto  the  filter. 

d.  Using  the  hypodermic  syringe  with  a  22- 
gauge  needle,  place  1  to  2  drops  of  triacetin 
on  the  filter.  Gently  lower  a  clean  25-mm 
square  cover  slip  down  onto  the  filter  at  a 
slight  angle  to  reduce  the  possibility  of 
forming  bubbles.  If  too  many  bubbles  form  or 
the  amount  of  triacetin  is  insufficient,  the 
cover  slip  may  become  detached  within  a  few 
hours. 

e.  Glue  the  edges  of  the  cover  slip  to  the 
glass  slide  using  a  lacquer  or  nail  polish. 

Note. — If  clearing  is  slow,  the  slide 
preparation  may  be  heated  on  a  hotplate 
(surface  temperature  50  °C)  for  15  min  to 
iiasten  clearing.  Counting  may  proceed 
immediately  after  clearing  and  mounting  are 
completed. 

Calibration  and  Quality  Control 

11.  Calibration  of  the  Walton-Beckett 
graticule.  The  diameter.  dc(nun),  of  the 
circular  counting  area  and  the  disc  diameter 
must  be  specified  when  ordering  the 
graticule. 

a.  Insert  any  available  graticule  into  the 
eyepiece  and  focus  so  that  the  graticule  lines 
are  sharp  and  clear. 

b.  Set  the  appropriate  interpupillary 
distance  and,  if  applicable,  reset  the 
binocular  head  adjustment  so  that  the 
magnification  remains  constant. 

c.  Install  the  40  to  45  X  phase  objective. 

d.  Place  a  stage  micrometer  on  the 
microscope  object  stage  and  focus  the 
microscope  on  the  graduate  lines. 

e.  Measure  the  magnified  grid  length, 
Lo(mm),  using  the  stage  micrometer. 

f.  Remove  the  graticule  from  the 
microscope  and  measure  its  actual  grid 
length,  L,(mm).  This  can  best  be 
accomplished  by  using  a  stage  fitted  with 
verniers. 

g.  Calculate  the  circle  diameter.  dc(mm),  for 
the  Walton-Beckett  graticule: 

UxD 


Example. — If  U,  =  108  um,  L,  =  2.93  mm 
and  D  =  100  um,  then  d«  =  2.71  mm. 

h.  Check  the  field  diameter,  D(acceptable 
range  100  mm  ±  2  mm)  with  a  stage 
micrometer  upon  receipt  of  the  graticule  from 
the  manufacturer.  Determine  field  area 
(mm*). 

12.  Microscope  adjustments.  Follow  the 
manufacturer's  instructions  and  also  the 
following: 


a.  Adjust  the  light  source  for  even 
illumination  across  the  field  of  view  at  the 
condenser  iris. 

Note. — Kohler  illumination  is  preferred, 
where  available. 

b.  Focus  on  the  particulate  material  to  be 
examined. 

c.  Make  sure  that  the  field  iris  is  in  focus, 
centered  on  the  sample,  and  open  only 
enough  to  fully  illuminate  the  field  of  view. 

d.  Use  the  telescope  ocular  supplied  by  the 
manufacturer  to  ensure  that  the  phase  rings 
(annular  diaphragm  and  phase-shifting 
elements)  are  concentric 

13.  Check  the  phase-shift  detection  limit  of 
the  microscope  periodically. 

a.  Remove  the  HSE/NPL  phase-contrast 
test  slide  from  its  shipping  container  and 
center  it  under  the  phase  objective. 

b.  Bring  the  blocks  of  grooved  lines  into 
focus. 

Note. — The  slide  consists  of  seven  sets  of 
grooves  (ca.  20  grooves  to  each  block)  in 
descending  order  of  visibility  from  sets  1  to  7. 
The  requirements  for  counting  are  that  the 
microscope  optics  must  resolve  the  grooved 
lines  in  set  3  completely,  although  they  may 
appear  somewhat  faint,  and  that  the  grooved 
lines  in  sets  6  to  7  must  be  invisible.  Sets  4 
and  5  must  be  at  least  partially  visible  but 
may  vary  slightly  in  visibility  between 
microscopes.  A  microscope  which  fails  to 
meet  these  requirements  has  either  too  low  or 
too  high  a  resolution  to  be  used  for  asbestos, 
tremolite,  anthophyUite,  and  actinolite 
counting. 

c.  If  the  image  quality  deteriorates,  clean 
the  microscope  optics  and,  if  the  problem 
persists,  consult  the  microscope 
manufacturer. 

14.  Quality  control  of  fiber  counts. 

a.  Prepare  and  count  field  blanks  along 
with  the  field  samples.  Report  the  counts  on 
each  blank.  Calculate  the  mean  of  the  field 
blank  counts  and  subtract  this  value  fit)m 
each  sample  count  before  reporting  the 
results. 

Note  1.— The  identity  of  the  blank  filters 
should  be  unknown  to  the  counter  imtil  all 
counts  have  been  completed. 

Note  2:  If  a  field  blank  yields  fiber  counts 
greater  than  7  fibers/lOO  fields,  report 
possible  contamination  of  the  samples. 

b.  Perform  bhnd  recounts  by  the  same 
counter  on  10  percent  of  filters  counted 
(slides  relabeled  by  a  person  other  than  the 
counter). 

15.  Use  the  following  test  to  determine 
whether  a  pair  of  counts  on  the  same  filter 
should  be  rejected  because  of  possible  bias. 
This  statistic  estimates  the  counting 
repeatability  at  the  95%  confidence  level. 
Discard  the  sample  if  the  difference  between 
the  two  counts  exceeds  2.77{F)s„  where 
F=average  of  the  two  fiber  coimts  and 
s,=relative  standard  deviation,  which  should 
be  derived  by  each  laboratory  based  on 
historical  in-house  data. 

Note. — ^If  a  pair  of  counts  is  rejected  as  a 
result  of  this  test  recoimt  the  remaining 
samples  in  the  set  and  test  the  new  counts 
against  the  first  counts.  Discard  all  rejected 
paired  counts. 

16.  Enroll  each  new  counter  in  a  training 
course  that  compares  performance  of 
counters  on  a  variety  of  samples  using  this 
procedure. 


Note. — To  ensure  good  reproducibility,  all 
laboratories  engaged  in  asbestos,  tremolite, 
anthophyUite,  and  actinolite  counting  are 
required  to  participate  in  the  Proficiency 
Analytical  Testing  (PAT)  Program  and  should 
routinely  participate  with  other  asbestos, 
tremolite,  anthophyUite.  and  actinoUte  fiber 
counting  laboratories  in  the  exchange  of  field 
samples  to  compare  performance  of  counters. 

Measurement 

17.  Place  the  slide  on  the  mechanical  stage 
of  the  calibrated  microscope  %vith  the  center 
of  the  filter  under  the  objective  lens.  Focus 
the  microscope  on  the  plane  of  the  filter. 

18.  Regularly  check  phase-ring  alignment 
and  Kohler  illumination. 

19.  The  following  are  the  counting  rules: 

a.  Count  only  fibers  longer  than  5  um. 
Measure  the  length  of  curved  fib>er8  along  the 
curve. 

b.  Count  only  fibers  with  a  length-to-width 
ratio  equal  to  or  greater  than  3:1. 

c.  For  fibers  that  cross  the  boundary  of  the 
graticule  field,  do  the  following: 

1.  Count  any  fiber  longer  tha  5  um  that  lies 
entirely  within  the  graticule  area. 

2.  Count  as  Vt  fiber  any  fiber  with  only  one 
end  lying  within  the  graticule  area. 

3.  Do  not  count  any  fiber  that  crosses  the 
graticule  boundary  more  than  once. 

4.  Reject  and  do  not  count  all  other  fibers. 

d.  Count  bundles  of  fibers  as  one  fiber 
unless  individual  fibers  can  be  identified  by 
observing  both  ends  of  a  fiber. 

e.  Count  enough  graticule  fields  to  yield  100 
fibers.  Count  a  minimum  of  20  fields.  Stop  at 
100  fields  regardless  of  fiber  count 

20.  Start  counting  from  one  end  of  the  filter 
and  progress  along  a  radial  line  to  the  other 
end,  shift  either  up  or  down  on  the  filter,  and 
continue  in  the  reverse  direction.  Select  fields 
randomly  by  looking  away  from  the  eyepiece 
briefly  while  advancing  the  mechanical  stage. 
When  an  agglomerate  covers  ca.  Mi  or  more 
of  the  field  of  view,  reject  the  field  and  select 
another.  Do  not  report  rejected  fields  in  the 
number  of  total  fields  counted. 

Note. — When  counting  a  field,  continuously 
scan  a  range  of  focal  planes  by  moving  the 
fine  focus  knob  to  detect  very  fine  fibers 
which  have  become  embedded  in  the  filter. 
The  small-diameter  fibers  will  be  very  faint 
but  are  an  important  contribution  to  the  total 
count 

Calculations 

21.  Calculate  and  report  fiber  density  on 
the  filter,  E  (fibers/mm*);  by  dividing  the 
total  fiber  count  F;  minus  the  mean  field 
blank  count  B,  by  the  number  of  fields,  n: 
and  the  field  area,  A|  (0.00785  mm'  for  a 
properly  calibrated  Walton-Beckett 
graticule): 


F-^ 
(n)(A«) 


fibers/mm* 


22.  Calculate  the  concentration,  C  (f/cc),  u 
fibers  in  the  air  volume  sampled,  V  (L),  using 
the  effective  collection  area  of  the  filter,  Ac 
(385  mm'  for  a  25-mm  filter): 
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C  =  (EHAc) 
V110») 


No»e.— Periodically  check  and  adjust  the 
value  of  Ac.  if  necessary. 

Apfwndix  C  lo  S  1910.1001-QualiUHve  and 
Quantitative  Fit  Testing  Proeaduw*— 
Mandatory 

QualiUtive  Fit  Test  Protocols 


/.  Isoawyl  Acetate  Protocol 
A.  Odor  Threshold  Screening 

1.  Three  1-liter  glass  jars  with  metal  lids 
(eg.  Mason  or  Bell  jars)  are  required. 

2.  Odor-free  water  (e.g.  distilled  or  spring 
water)  at  approximately  25'C  shall  be  used 
for  the  solutions. 

3.  The  isoamyl  acetate  (lAA)  (also  known 
as  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  cc  of  pure  lAA  to  800  cc 
of  odor  free  water  in  a  1-liter  jar  and  shaking 
for  30  seconds.  This  solution  shall  be 
prepared  new  at  least  weekly. 

4.  The  screening  test  shall  be  conducted  in 
a  room  separate  from  the  room  used  for 
actual  fit  testing.  The  two  rooms  shall  be  well 
ventilated  but  shall  not  be  connected  to  the 
same  recirculating  ventilation  system. 

5.  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  cc  of  the  stock 
solution  into  500  cc  of  odor  free  water  using  a 
clean  dropper  or  pipette.  Shake  for  30 
seconds  and  allow  to  stand  for  two  to  three 
minutes  so  that  the  lAA  concentration  above 
the  liquid  may  reach  equilibrium.  This 
solution  may  be  used  for  only  one  day. 

6.  A  test  blank  is  prepared  in  a  third  jar  by 
adding  500  cc  of  odor  free  water. 

7.  The  odor  test  and  test  blank  jars  shall  be 
labelled  1  and  2  for  jar  identification.  If  the 
labels  are  put  on  the  lids  they  can  be 
periodically  peeled,  dried  off  and  switched  to 
maintain  the  integrity  of  the  test 

a  The  following  instructions  shall  be  typed 
on  a  card  and  placed  on  the  table  in  front  of 
the  two  test  jars  (i.e.  1  and  2):  "The  purpose 
of  this  test  is  to  determine  if  you  can  smell 
banana  oil  at  a  low  concentratipn.  The  two 
bottles  in  front  of  you  contain  water.  One  of 
these  bottles  also  contains  a  small  amount  of 
banana  oil.  Be  sure  the  covers  are  on  tight, 
then  shake  each  bottle  for  two  seconds. 
Unscrew  the  lid  of  each  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  test  conductor  which  bottle  contains  ■ 
banana  oil." 

9.  The  mixtures  used  in  the  lAA  odor 
detection  test  shall  be  prepared  in  an  area 
separate  from  where  the  test  is  performed,  in 
order  to  prevent  olfactory  fatigue  in  the 
subject. 

10.  If  the  test  subject  is  unable  to  correctly 
identify  the  jar  containing  the  odor  test 
solution,  the  lAA  qualitative  fit  test  may  not 
be  used. 

11.  If  the  test  subject  correctly  identifies  the 
Jar  containing  the  odor  test  solution,  the  test 
subject  may  proceed  to  respirator  selection 
and  fit  testing. 


B.  Respirator  Selection 

1.  The  test  subject  shall  be  allowed  to  pick 
the  most  comfortable  respirator  from  a 
selection  including  respirators  of  various 
sizes  from  different  manufacturers.  The 
selection  shall  include  at  least  five  sizes  of 
elastomeric  half  facepieces,  from  at  least  two 
manufacturers. 

2.  The  selection  process  shall  be  conducted 
in  a  room  separate  from  the  fit-test  chamber 
to  prevent  odor  fatigue.  Prior  to  the  selection 
process,  the  test  subject  shall  be  shown  how 
to  put  on  a  respirator,  how  it  should  be 
positioned  on  the  face,  how  to  set  strap 
tension  and  how  to  determine  a 
"comfortable"  respirator.  A  mirror  shall  be 
available  to  assist  the  subject  in  evaluating 
the  fit  and  positioning  of  the  respirator.  This 
instruction  may  not  constitute  the  subject's 
formal  training  on  respirator  use,  as  It  is  only 

3.  The  test  subject  should  understand  that 
the  employee  is  being  asked  to  select  the 
respirator  which  provides  the  most 
comfortable  fit.  Each  respirator  represents  a 
different  size  and  shape  and.  if  fit  properly 
and  used  property  will  provide  adequate 
protection. 

4.  The  test  subject  holds  each  facepiece  up 
to  the  face  and  eliminates  those  which 
obviously  do  not  give  a  comfortable  fit. 
Normally,  selection  will  begin  with  a  half- 
mask  and  if  a  good  fit  cannot  be  found,  the 
subject  will  be  asked  to  test  the  full  facepiece 
respirators.  (A  small  percentage  of  users  will 
not  be  able  to  wear  any  half-mask.) 

5.  The  more  comfortable  facepieces  are 
noted;  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  All  donning  and  adjustments  of  the 
facepiece  shall  be  performed  by  the  test 
subject  without  assistance  from  the  test 
conductor  or  other  person.  Assistance  in 
assessing  confort  can  be  given  by  discussing 
the  points  in  #6  below.  If  the  test  subject  is 
not  familiar  with  using  a  particular  respirator, 
the  test  subject  shall  be  directed  to  don  the 
mask  several  times  and  to  adjust  the  straps 
each  time  to  become  adept  at  setting  proper 
tension  on  the  straps. 

6.  Assessment  of  comfort  shall  Include 
reviewing  the  following  points  with  the  test 
subject  and  allowing  the  test  subject 
adequate  time  to  determine  the  comfort  of  the 
respirator 

•  Positioning  of  mask  on  nose. 

•  Room  for  eye  protection. 

•  Room  to  talk. 

•  Positioning  mask  on  face  and  cheeks. 

7.  The  following  criteria  shall  be  used  to 
help  determine  the  adequacy  of  the  respirator 
fit: 

•  Chin  properly  placed. 

•  Strap  tension. 

•  Fit  across  nose  bridge. 

•  Distance  from  nose  to  chin. 

•  Tendency  to  slip. 

•  Self-observation  in  mirror, 
a.  The  test  subject  shall  conduct  the 

conventional  negative  and  positive-pressure 
fit  checks  (e.g.  see  ANSI  Z88.2-1980).  Before 
conducting  the  negative-  or  positive-pressure 
test  the  subject  shall  be  told  to  "seat"  the 
mask  by  rapidly  moving  the  head  from  side- 
to-side  and  up  and  dowa  while  taking  a  few 
deep  breaths. 


9.  The  test  subject  is  now  ready  for  fit 

testing. 

la  After  passing  the  fit  test,  the  test  subject 
shall  be  questioned  again  regarding  the 
comfort  of  the  respirator.  If  it  has  become 
uncomfortable,  another  model  of  respirator 
shall  be  tried. 

11.  The  employee  shall  be  given  the 
opportunity  to  select  a  different  facepiece 
and  be  retested  if  the  chosen  facepiece 
becomes  increasingly  uncomfortable  at  any 
time. 
C.  Fit  Test 

1.  The  fit  test  chamber  shall  be  similar  to  a 
clear  55  gal  drum  liner  suspended  inverted 
over  a  2  foot  diameter  frame,  so  that  the  top 
of  the  chamber  is  about  6  inches  above  the 
test  subject's  head.  The  inside  top  center  of 
the  chamber  shall  have  a  small  hook 
attached. 

2.  Each  respirator  used  for  the  fitting  and  fit 
testing  shall  be  equipped  with  organic  vapor 
cartridges  or  offer  protection  against  organic 
vapors.  The  cartridges  or  masks  shall  be 
changed  at  least  weekly. 

3.  After  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  room.  This  room  shall 
be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

4.  A  copy  of  the  following  test  exercises 
and  rainbow  passage  shall  be  taped  to  the 
inside  of  the  test  chamber 

Test.Exercises 

L  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Inhale  on  each  side.  Be  certain 
movement  is  complete.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Inhale  when 
head  is  in  the  fuU  up  position  (looking  toward 
ceiling).  Be  certain  motions  are  complete  and 
made  about  every  second.  Do  not  bump  the 
respirator  on  the  chesL 

v.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used, 
vi.  logging  in  place, 
vii.  Breathe  normally. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  iU  path  high 
above,  and  iU  two  ends  apparantly  beyond 
the  horizon.  There  is,  according  to  legend  a 
boiling  pot  of  gold  at  one  end-  People  look  but 
no  one  ever  finds  it  When  a  man  looks  for 
something  beyond  reach,  his  friends  say  he  is 
looking  for  the  pot  of  gold  at  the  end  of  the 
rainbow. 
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5.  Each  test  subfect  shall  wear  the 
respirator  for  at  least  10  minutes  before 
starting  the  fit  test. 

e.  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6  inch  by  6  inch  piece 
of  paper  towel  or  other  porous  absorbent 
single  ply  material,  folded  in  half  and  wetted 
wiUi  three-quarters  of  one  cc  of  pure  LAA. 
The  test  subject  siiall  hang  the  wet  towel  on 
the  hook  at  the  top  of  the  chamber. 

7.  Allow  two  minutes  for  the  LAA  test 
concentration  to  be  reached  before  starting 
the  fit-test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject, 
to  explain  the  fit  test,  the  importance  of 
cooperation,  the  purpose  for  the  bead 
exercises,  or  to  demonstrate  some  of  the 
exercises. 

8.  Each  exercise  described  in  *4  above 
shall  be  performed  for  at  least  one  minute. 

9.  If  at  any  time  during  the  test  the  subject 
detects  the  banana-like  odor  of  LAA,  the  test 
has  failed.  The  subject  shall  quickly  exit  from 
the  test  chamber  and  leave  the  test  area  to 
avoid  olfactory  fatigue. 

10.  If  the  test  is  failed,  the  subject  shall 
return  to  the  selection  room  and  remove  the 
respirator,  repeat  the  odor  sensitivity  test 
select  and  put  on  another  respirator,  return  to 
the  test  chamber,  and  again  begin  the 
procedure  described  in  the  c(4)  through  c(8) 
above.  The  process  continues  until  a 
respirator  that  fits  well  has  been  fotmd. 
Should  the  odor  sensitivity  test  be  failed,  the 
subject  shall  wait  about  5  minutes  before 
retesting.  Odor  sensitivity  will  usually  have 
returned  by  this  time. 

11.  If  a  person  cannot  pass  the  fit  test 
described  above  wearing  a  half-mask 
respirator  from  the  available  selection,  full 
facepiece  models  must  be  used. 

12.  When  a  respirator  is  found  that  passes 
the  test  the  subject  breaks  the  faceseal  and 
takes  a  breath  before  exiting  the  chamber. 
This  is  to  assure  that  the  reason  the  test 
subject  is  not  smelling  the  lAA  is  the  good  fit 
of  the  respirator  facepiece  seal  and  not 
olfactory  fatigue. 

13.  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  person 
conducting  the  test.  To  keep  the  area  from 
becoming  contaminated,  the  used  towels 
shall  be  kept  in  a  self-sealing  bag  so  there  is 
no  significant  lAA  concentration  buildup  in 
the  test  chamber  during  subsequent  tests. 

14.  At  least  two  facepieces  shall  be 
selected  for  the  LAA  test  protocol.  Tbe  test 
subject  shall  be  given  the  opportunity  to  wear 
them  for  one  week  to  choose  the  one  which  is 
more  comfortable  to  wear. 

15.  Persons  who  have  successfully  passed 
this  fit  test  with  a  half-mask  respirator  may 
be  assigned  the  use  of  the  test  respirator  in 
atmospheres  with  up  to  10  times  the  PEL  of 
airborne  asbestos.  In  atmospheres  greater 
than  10  times,  and  less  than  100  times  the  PEL 
(up  to  100  ppm),  the  subject  must  pass  the 
lAA  test  using  a  full  face  negative  pressure 
respirator.  (The  concentration  of  the  lAA 
inside  the  test  chamber  must  be  increased  by 
ten  times  (dc  QLPT  of  the  full  facepiece.) 

le.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  the 
facepiece  sealing  smfeoe. 

17.  If  heir  growth  or  apparel  interfere  with 
a  satisfactory  fit  then  they  shall  be  altered  or 


removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

18.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

19.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  six  months. 

20.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more, 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal. 

(3)  Significant  dental  changes;  i.e.,  multiple 
extractions  without  prothesis.  or  acquiring 
dentiires. 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  in  each  office  for  3  yeare.  The 
summary  shall  include: 

(1)  Name  of  test  subject. 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent 

//.  Saccharin  Solution  Aerosol  Protocol 

A.  Respirator  Selection 

Respirators  shall  be  selected  as  described 
in  section  IB  (respirator  selection]  above, 
except  that  each  respirator  shall  be  equipped 
with  a  particulate  filter. 

B.  Taste  Threshold  Screening 

1.  An  enclosure  about  head  and  shoulders 
shall  be  used  for  threshold  screening  (to 
determine  if  the  individual  can  taste 
saccharin)  and  for  fit  testing.  The  enclosure 
shall  be  approximately  12  inches  in  diameter 
by  14  inches  tall  with  at  least  the  front  clear 
to  allow  free  movement  of  the  head  when  a 
respirator  is  worn. 

2.  The  test  enclosure  shall  have  a  three- 
quarter  inch  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  lo  accommodate  the 
nebulizer  nozzle. 

3.  The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
subject  prior  to  conducting  the  screening  test. 

4.  During  the  threshold  screening  test  the 
test  subject  shall  don  the  test  enclosure  and 
breathe  with  open  mouth  with  tongue 
extended. 

B.  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent  the  test 
conductor  shall  spray  the  threshold  check 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  marked  to  distinguish  it  from 
the  fit  test  solution  nebulizer. 

6.  The  threshold  check  solution  consists  of 
0.83  grams  of  sodium  saccharin.  USP  in 
water.  It  can  be  prepared  by  putting  1  cc  of 


the  test  solution  (see  C  7  below)  in  100  cc  of 
water. 

7.  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  is  released  and  allowed  to 
fully  expand. 

8.  Ten  squeezes  of  the  nebulizer  bulb  are 
repeated  rapidly  and  then  the  test  subject  is 
asked  whether  the  saccharin  can  be  tasted. 

9.  If  the  first  response  is  negative,  ten  more 
squeezes  of  the  nebulizer  bulb  are  repeated 
rapidly  and  the  test  subject  is  again  asked 
whether  the  saccharin  can  be  tasted. 

10.  If  the  second  response  is  negative  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  can  be  tasted. 

11.  The  test  conductor  will  take  note  of  the 
number  of  squeezes  required  to  elicit  a  taste 
response. 

12.  If  the  saccharin  is  not  tasted  after  30 
squeezes  (Step  10),  the  saccharin  fit  test 
cannot  be  performed  on  the  test  subject 

13.  If  a  taste  response  is  eUcited,  the  test 
subject  shall  be  asked  to  take  note  of  the 
taste  for  reference  in  the  fit  test. 

14.  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

15.  The  nebulizer  shall  be  thoroughly  rinsed 
in  water,  shaken  dry,  and  refilled  at  least 
every  four  hours. 

C.  Fit  Test 

1.  The  test  subject  shall  don  and  adjust  the 
respirator  without  the  assistance  from  any 
person. 

2.  The  fit  test  uses  the  same  enclosure 
described  in  IIB  above. 

3.  Each  test  subject  shall  wear  the 
respirator  for  at  least  10  minutes  before 
starting  the  fit  test. 

4.  The  test  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  IB  above.  This  respirator  shall  be 
properly  adjusted  and  equipped  with  a 
particulate  filter. 

5.  The  test  subject  may  not  eat  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

6.  A  second  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  is  used  to  spray  the  fit 
test  solution  into  the  enclosure.  This 
nebulizer  ^all  be  clearly  marked  to 
distinguish  it  from  the  screening  test  solution 
nebulizer. 

7.  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water. 

&  As  before,  the  test  subject  shall  breathe 
with  mouth  open  and  tongue  extended. 

9.  Tbe  nebulizer  is  inserted  into  the  hole  in 
the  front  of  the  enclosure  and  the  fit  test 
solution  is  sprayed  into  the  enclosure  using 
the  same  technique  as  for  the  taste  threshold 
screening  and  the  same  number  of  squeezes 
required  to  elicit  a  taste  response  in  the 
screening.  (See  B8  through  BIG  above). 

10.  After  generation  of  the  aerosol  read  the 
following  instructions  to  the  test  subject.  The 
test  subject  shall  perform  the  exercises  for 
one  minute  eadL 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 
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at  Tuni  h«ad  all  the  way  trom  one  «ide  to 
the  other  Be  certain  movement  ia  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete.  Inhale  when  head  U  in 
the  full  up  position  (when  looking  toward  the 
ceiling].  Do  not  bump  the  respirator  on  the 
chest 

V.  Talking.  Talk  loudly  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
Tvsult  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

vi.  logging  in  place. 

vii.  Breathe  normally. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horiwjn.  There  is.  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look. 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

11.  At  the  begiiming  of  each  exercise,  the 
aerosol  concentration  shall  be  replenished 
using  one-half  the  number  of  squeezes  as 
Initially  described  in  C9. 

12.  The  test  subject  shall  indicate  to  the 
test  conductor  if  at  any  time  during  the  fit  test 
the  taste  of  saccharin  is  detected. 

13.  If  the  saccharin  is  detected  the  fit  is 
deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried. 

14.  At  least  two  facepieces  shall  be 
selected  by  the  lAA  test  protocol.  The  test 
subject  shall  be  given  the  opportunity  to  wear 
them  for  one  week  to  choose  the  one  which  is 
more  comfortable  to  wear. 

15.  Successful  completion  of  the  test 
protocol  shall  allow  the  use  of  the  half  mask 
tested  respirator  in  contaminated 
atmospheres  up  to  10  times  the  PEL  of 
asbestos.  In  other  words  this  protocol  may  be 
used  to  assign  protection  factors  no  higher 
than  ten. 

16.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

17.  If  hair  growth  or  apparel  interfere  writh 

a  satisfactory  fit.  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-ptirifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

le.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

19.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  six  months. 

2a  In  addiUoa  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 


testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more, 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal. 

(3)  Significant  dental  changes:  i.e.:  multiple 
extractions  without  prothesis.  or  acquiring 

dentures. 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  in  each  office  for  3  years.  The 
summary  shall  include: 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent 

III.  Irritant  Fume  Protocol 

A.  Respirator  selection 

Respirators  shall  be  selected  as  described 
in  section  IB  above,  except  that  each 
respirator  shall  be  equipped  %vith  a 
combination  of  high-efficiency  and  acid-gas 
cartridges. 

B.  Fit  test 

1.  The  test  subject  shall  be  allowed  to  smell 
a  weak  concenti-ation  of  the  irritant  smoke  to 
familiarize  the  subject  with  the  characteristic 
odor. 

2.  The  test  subject  shall  properly  don  the 
respirator  selected  as  above,  and  wear  it  for 
at  least  10  minutes  before  starting  the  fit  test. 

3.  The  test  conductor  shall  review  this 
protocol  with  the  test  subject  before  testing. 

4.  The  test  subject  shall  perform  the 
conventional  positive  pressure  and  negative 
pressure  fit  checks  (see  ANSI  Z88.2  1980). 
Failure  of  either  check  shall  be  cause  to 
select  an  alternate  respirator. 

5.  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride,  such  as 
the  MSA  part  #5645.  or  equivalent.  Attach  a 
short  length  of  tubing  to  one  end  of  the  smoke 
hibe.  Attach  the  other  end  of  the  smoke  tube 
to  a  low  pressure  air  pump  set  to  deliver  200 
milliliters  per  minute. 

6.  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instiiict  the 
subject  to  keep  the  eyes  closed  while  the  test 
is  performed. 

7.  The  test  conductor  shall  direct  the 
sti«am  of  irritant  smoke  from  the  lube 
towards  the  faceseal  area  of  the  test  subject 
The  person  conducting  the  test  shall  begin 
with  the  hibe  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

8.  The  test  subject  shall  be  insh^cted  to  do 
the  following  exercises  while  the  respirator  is 
being  challenged  by  the  smoke.  Each  exercise 
shall  be  performed  for  one  minute. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 


iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete  and  made  every 
second.  Inhale  when  head  is  in  the  full  up 
position  (looking  toward  ceiling).  Do  not 
bump  the  respirator  against  the  chest 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is.  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it  When  a  man  looks 
for  something  beyond  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

vi.  logging  in  Place. 

vii.  Breathe  normally. 

9.  The  test  subject  shall  indicate  to  the  test 
conductor  if  the  irritant  smoke  is  detected.  If 
smoke  is  detected,  the  test  conductor  shall 
stop  the  test.  In  this  case,  the  tested 
respirator  is  rejected  and  another  respirator 
shall  be  selected. 

10.  Each  test  subject  passing  the  smoke  test 
(i.e.  without  detecting  the  smoke)  shall  be 
given  a  sensitivity  check  of  smoke  from  the 
same  tube  to  determine  if  the  test  subject 
reacts  to  the  smoke.  Failure  to  evoke  a 
response  shall  void  the  fit  test 

11.  Steps  B4.  B9.  BIO  of  this  fit  test  protocol 
shall  be  performed  in  a  location  with  exhaust 
ventilation  sufficient  to  prevent  general 
contamination  of  the  testing  area  by  the  test 
agents. 

12.  At  least  two  facepieces  shall  be 
selected  by  the  lAA  test  protocol.  The  test 
subject  shall  be  given  the  opportunity  to  wear 
them  for  one  week  to  choose  the  one  which  is 
more  comfortable  to  wear. 

13.  Respirators  successfully  tested  by  the 
protocol  may  be  used  in  contaminated 
atmospheres  up  to  ten  times  the  PEL  of 

AsbcstOS- 

14.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

15.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

16.  If  a  test  subject  exhibits  difficulty  In 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  ti-ained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

17.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  six  months. 
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18.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  when     , 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal. 

(3)  Significant  dental  changes;  i.e.;  multiple 
extractions  without  prothesis,  or  acquiring 
dentures, 

(4)  Reconstructive  or  cosmestic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

C.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  in  each  office  for  3  years.  The 
summary  shall  include: 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent 

Quantitative  Fit  Test  Procedures 

1.  General. 

a.  The  method  applies  to  the  negative- 
pressure  nonpowered  air-purifying 
respirators  only. 

b.  The  employer  shall  assign  one  individual 
who  shall  assume  the  full  responsibility  for 
implementing  the  respirator  quantitative  fit 
test  program. 

2.  Definition. 

a.  "Quantitative  Fit  Test"  means  the 
measurement  of  the  effectiveness  of  a 
respirator  seal  in  excluding  the  ambient 
atmosphere.  The  test  is  performed  by 
dividing  the  measured  concentration  of 
challenge  agent  in  a  test  chamber  by  the 
measured  concentration  of  the  challenge 
agent  inside  the  respirator  facepiece  when 
the  normal  air  purifying  element  has  been 
replaced  by  an  essentially  perfect  purifying 
element 

b.  "Challenge  Agent"  means  the  air 
contaminant  introduced  into  a  test  chamber 
so  that  its  concentration  inside  and  outside 
the  respirator  may  be  compared. 

c.  "Test  Subject"  means  the  person  wearing 
the  respirator  for  quantitative  fit  testing. 

d.  "Normal  Standing  Position"  means 
standing  erect  and  straight  with  arms  down 
along  the  sides  and  looking  straight  ahead. 

e.  "Fit  Factor"  means  the  ratio  of  challenge 
agent  concentration  outside  with  respect  to 
the  inside  of  a  respirator  inlet  covering 
(facepiece  or  enclosure). 

3.  Apparatus. 

a.  Instrumentation.  Com  oil.  sodium 
chloride  or  other  appropriate  aerosol 
generation,  dilution,  and  measurement 
systems  shall  be  used  for  quantitative  fit  test 

b.  Test  chamber  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
freely  perform  all  required  exercises  without 
distributing  the  challenge  agent  concentration 
or  the  measurement  apparatus.  The  test 
chamber  shall  be  equipped  and  constructed 
so  that  the  challenge  agent  is  effectively 
isolated  from  the  ambient  air  yet  uniform  in 
concentration  throughout  the  chamber. 

c.  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  sh^U  be 


replaced  with  a  high-efficiency  particular 
filter  supplied  by  the  same  manufacturer. 

d.  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  record  may  be 
made  of  the  test  showing  the  rise  and  fall  of 
challenge  agent  concentration  with  each 
inspiration  and  expiration  at  fit  factors  of  at 
least  2,000. 

e.  The  combination  of  substitute  air- 
purifying  elements  (if  any),  challenge  agent, 
and  challenge  agent  concentration  in  the  test 
chamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  PEL  to  the  challenge 
agent  at  any  time  during  the  testing  process. 

f.  The  sampling  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 
that  there  is  no  detectable  leak  around  the 
port,  a  free  air  flow,  is  allowed  into  the 
sampling  line  at  all  times  and  so  there  is  no 
interference  with  the  fit  or  performance  of  the 
respirator. 

g.  The  test  chamber  and  test  set-up  shall 
permit  the  person  administering  the  test  to 
observe  one  test  subject  inside  the  chamber 
during  the  test 

h.  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 
of  challenge  agent  constant  within  a  10 
percent  variation  for  the  duration  of  the  test. 

i.  The  time  lag  (interval  between  an  event 
and  its  being  recorded  on  the  strip  chart)  of 
the  instrumentation  may  not  exceed  2 
seconds. 

|.  The  tubing  for  the  test  chamber 
atmosphere  and  for  the  respirator  sampling 
port  shall  be  the  same  diameter,  length  and 
material.  It  shall  be  kept  as  short  as  possible. 
The  smallest  diameter  tubing  recommended 
by  the  manufacturer  shall  be  used. 

k.  The  exhaust  flow  from  the  test  chamber 
shall  pass  through  a  high-efficiency  filter 
before  release  to  the  room. 

I.  When  sodium  chloride  aerosol  is  used, 
the  relative  humidity  inside  the  test  chamber 
shall  not  exceed  50  percent 

4.  Procedural  Requirements. 

a.  The  fitting  of  half-mask  respirators 
should  be  started  with  those  having  multiple 
sizes  and  a  variety  of  interchangeable 
cartridges  and  canisters  such  as  the  MSA 
Comfo  II-M.  Norton  M.  Survivair  M.  A-O  M, 
or  Scott-M.  Use  either  of  the  tests  outlined 
below  to  assure  that  the  facepiece  is  properly 
adjusted. 

(1)  Positive  pressure  test  With  the  exhaust 
port(s)  blocked,  the  negative  pressure  of 
slight  inhalation  should  remain  constant  for 
several  seconds. 

(2)  Negative  pressure  test  With  the  intake 
port(s)  blocked,  the  negative  pressure  slight 
inhalation  should  remain  constant  for  several 
seconds. 

b.  After  a  facepiece  is  adjusted,  the  test 
subject  shall  wear  the  facepiece  for  at  least  5 
minutes  before  conducting  a  quahtive  test  by 
using  either  of  the  methods  described  below 
and  using  the  exercise  regime  described  in 
S.a..  b..  c  d,  and  e. 

(1)  Isoamyl  acetate  test  When  using 
organic  vapor  cartridges,  the  test  subject  who 
can  smell  the  odor  should  be  unable  to  detect 
the  odor  of  isoamyl  acetate  squirted  into  the 
air  near  the  most  vulnerable  portions  of  the 
facepiece  seal.  In  a  location  which  is 
separated  from  the  test  area,  the  test  subject 
shall  be  instructed  to  close  her/his  eyes 


during  the  test  period.  A  combination 
cartridge  or  canister  with  organic  vapor  and 
high-efficiency  filters  shall  be  used  when 
available  for  the  particular  mask  being 
tested.  The  test  subject  shall  be  given  an 
opportunity  to  smell  the  odor  of  isoamyl 
acetate  before  the  test  is  conducted. 

(2)  Irritant  fume  test.  When  using  high- 
efficiency  filters,  the  test  subject  should  be 
unable  to  detect  the  odor  of  irritant  fume 
(stannic  chloride  or  titanium  tetrachloride 
ventilation  smoke  tubes)  squirted  into  the  air 
near  the  most  vulnerable  portions  of  the 
facepiece  seal.  The  test  subject  shall  be 
instructed  to  close  her/his  eyes  during  the 
test  period. 

c.  The  test  subject  may  enter  the 
quantitative  testing  chamber  only  if  she  or  he 
has  obtained  a  satisfactory  fit  as  stated  in 
4.b.  of  this  Appendix. 

d.  Before  the  subject  enters  the  test 
chamber,  a  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber. 

e.  Immediately  after  the  subject  enters  the 
test  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  be 
measured  to  ensure  that  the  peak  penetration 
does  not  exceed  5  percent  for  a  half-mask 
and  1  percent  for  a  full  facepiece. 

f.  A  stable  challenge  agent  concentration 
shall  be  obtained  prior  to  the  actual  start  of 
testing. 

(1)  Respirator  restraining  straps  may  not  be 
overtightened  for  testing.  The  straps  shall  be 
adjusted  by  the  wearer  to  give  a  reasonably 
comfortable  fit  typical  of  normal  use. 

5.  Exercise  Regime.  Prior  to  entering  the 
test  chamber,  the  test  subject  shall  be  given 
complete  instructions  as  to  her/his  part  in  the 
test  procedures.  The  test  subject  shall 
perform  the  following  exercises,  in  the  order 
given,  for  each  independent  test 

a.  Normal  Breathing  (NB).  In  the  normal 
standing  position,  without  talking,  the  subject 
shall  breathe  normally  for  at  least  one 
minute. 

b.  Deep  Breathing  (DB).  In  the  normal 
standing  position  the  subject  shall  do  deep 
breathing  for  at  least  one  minute  pausing  so 
as  not  to  hyperventilate. 

c.  Turning  head  side  to  side  (SS).  Standing 
In  place  the  subject  shall  slowly  turn  his/her 
head  from  side  between  the  extreme 
positions  to  each  side.  The  head  shall  be  held 
at  each  extreme  position  for  at  least  S 
seconds.  Perform  for  at  least  three  complete 
cycles. 

d.  Moving  head  up  and  down  (UD). 
Standing  in  place,  the  subject  shall  slowly 
move  his/her  head  up  and  down  between  the 
extreme  position  straight  up  and  the  extreme 
position  straight  down.  The  head  shall  be 
held  at  each  extreme  position  for  at  least  5 
seconds.  Perform  for  at  least  three  complete 
cycles. 

e.  Reading  (R).  The  subject  shall  read  out 
slowly  and  loud  so  as  to  be  heard  clearly  by 
the  test  conductor  or  monitor.  The  test 
subject  shall  read  the  "rainbow  passage"  at 
the  end  of  this  section. 

f.  Grimace  (C).  The  test  subject  shall 
grimace,  smile,  frown,  and  generally  contort 
the  face  using  the  facial  muscles.  Continue 
for  at  least  15  seconds. 
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g  Bend  over  and  touch  toes  (B).  The  test 
subject  shall  bend  at  the  waist  and  touch  toes 
and  return  to  upright  position.  Repeat  for  at 
least  30  seconds.  .... 

h.  logging  in  place  (J).  The  test  subject  shall 
perform  jog  in  place  for  at  least  30  seconds. 

i.  Norwal  Bnathing  (NB).  Same  as  exercise 
a. 
Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is.  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  is  looking  for  the  pot  of  gold  at  the  end  of 
the  rainbow. 

6.  The  test  shall  be  terminated  whenever 
any  single  peak  penetration  exceeds  5 
percent  for  half-masks  and  1  percent  for  fiJl 
facepieces.  The  test  subject  may  be  refitted 
and  retested.  If  two  of  the  three  required  tests 
are  terminated,  the  fit  shall  be  deemed 
inadequate.  (See  paragraph  4.h.) 

7.  Calculation  of  Fit  Factors. 

a.  The  fit  factor  determined  by  the 
quantitative  fit  test  equals  the  average 
concentration  inside  the  respirator. 

b.  The  average  test  chamber  concentration 
is  the  arithmetic  average  of  the  test  chamber 
concentration  at  the  beginning  and  of  the  end 

of  the  test. 

c.  The  average  peak  concentration  of  the 
challenge  agent  inside  the  respirator  shall  be 
the  arithmetic  average  peak  concentrations 
for  each  of  the  nine  exercises  of  the  test 
which  are  computed  as  the  arithmetic 
average  of  the  peak  concentrations  found  for 
each  breath  during  the  exercise. 

d.  The  average  peak  concentration  for  an 
exercise  may  be  determined  graphically  if 
there  is  not  a  great  variation  in  the  peak 
concentrations  during  a  single  exercise. 


8.  Interpretation  of  Test  Results.  The  fit 
factor  measured  by  the  quanHtative  fit  testing 
shall  be  the  lowest  of  the  three  protection 
factors  resulting  from  three  independent 
tests. 

g.  Other  Requirements. 

a.  The  test  subject  shall  not  be  permitted  to 
wear  a  half-mask  or  full  facepiece  mask  if  the 
minimum  fit  factor  of  100  or  1,000, 
respectively,  cannot  be  obtained.  If  hair 
growth  or  apparel  interfere  with  a 
saHsfactory  fit,  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifj^ng  respirators,  supplied  air 
respirator,  or  self-contained  breathing 

apparatus.  . ., ,.. 

b.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

c.  If  a  test  subject  exhibits  difficulty  m 
breathing  during  the  tests,  she  or  he  shaU  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

d.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  assigned  respirator 
for  one  week.  If  the  respirator  does  not 
provide  a  satisfactory  fit  during  actual  uwe. 
the  test  subject  may  request  another  ONFT 
which  shall  be  performed  immediately. 

e.  A  respirator  fit  factor  card  shall  be 
issued  to  the  test  subject  with  the  following 
information: 

(1)  Name. 

(2)  Date  of  fit  test. 

(3)  Protection  factors  obtained  through 
each  manufacturer,  model  and  approval 
number  of  respirator  tested. 

(4)  Name  and  signature  of  the  person  that 
conducted  the  test 

f  Filters  used  for  qualitative  or  quantitaUve 
fit  testing  shall  be  replaced  weekly,  whenever 
increased  breathing  resistance  is 
encountered,  or  when  the  test  agent  has 
altered  the  integrity  of  the  filter  media. 


Organic  vapor  cartridges/canisters  shall  be 
replaced  daily  or  sooner  if  there  is  any 
indication  of  breakthrough  by  the  test  agent 
10.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  quantitative  fit 
testing  shall  be  repeated  inunediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal, 

(3)  Significant  dental  changes;  I.e.,  multiple 
extractions  without  prothesis,  or  acquiring 
dentures. 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

11.  Recordkeeping. 

A  summary  of  all  test  resulU  shall  be 
maintained  in  for  3  years.  The  summary  shall 
include: 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Fit  factors  obtained  from  every 
respirator  tested  (indicate  manufacturer, 
model,  size  and  approval  number). 

Appendix  D  to  §  1910.1001— Medical 
Questionnaires;  Mandatory 

This  mandatory  appendix  contains  the 
medical  questionnaires  that  must  be 
administered  to  all  employees  who  are 
exposed  to  asbestos,  tremolite,  anthophyllite. 
actinolite,  or  a  combination  of  these  minerals 
above  the  action  level,  and  who  will 
therefore  be  included  in  their  employer's 
medical  surveillance  program.  Part  1  of  the 
appendix  contains  the  Initial  Medical 
Questionnaire,  which  must  be  obUined  for  all 
new  hires  who  wll  be  covered  by  the 
medical  surveillance  requiremenU.  Part  2 
Includes  the  abbreviated  Periodical  Medicid 
Questionnaire,  which  must  be  administered 
to  all  employees  who  are  provided  periodic 
medical  examinations  under  the  medical 
surveillance  provisions  of  the  standard. 

BiUJNO  COOe  4510-JS-M 
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fatt   I 
INITIAL  MKDICAL  QUKSTIONMAIHE 


Specity  iob/ industry 


NAME 


2.  SOCIAL  SeCUBlTY  t 

3.  CLOCK  NUMBER 

«.  PBESENT  OCCUPATION 

5.  PLANT  

6.  ADDHBSS  

7. ^ 


iO    U  ■   12    13    14    IS 


(Zip  Coda) 


•.   TELEPHONE  NUMBER 

9.  INTERVIEWER  

10.  DATE  


16    17    IB    19    20    21 


11.  D«l*  Ot  Bictb 

12.  Placa  ot  Birtb 

13.  Sei 


Month   Sly   Year  22   23   24   2S   ^6   »' 


1.  Male 

2.  PeMlt 


14.  What  la  your  •atital  atatua7    1.  Slogla 

2.  Marriad 

3.  Nldowad 


IS.  Baca 


1.  Nbita 

2.  Black 

3.  Aalan 


4.  Saparatad/ 
Oivoicad  _ 


4.  Hispanic  

5.  Indian   

6.  Othai    


16.  What  is  tha  higbast  grada  coaplatad  in  acbool7  . — 

(For  axaaple  12  years  is  coaplation  of  bigb  scbool) 

OCCUPATIONAL  HISTORY 

17A.  Have  you  aver  worked  tull  ti»a  (30  hours        1.  Tas  —   2.  No 
par  week  or  aore)  for  6  aonchs  or  mof? 


IP  YES  TO  17A: 

B.  Have  you  aver  worked  tor  a  year  ot  aota  la 
any  dusty  )obT 


1.  Yes  _   2.  "o 
3.  Does  Mot  Apply 


Total  Years  Worked 

Mas  dust  exposure:  1.  Mild  2.  Moderate  J.  Severe 

1.  Yes  2.  No 

Total  Yearii  Worked 
i.  Severe 


C.  Have  you  even  been  cxpoccd  to  qas  or 
cbeaical  fuses  In  your  work? 
Specity  iob/industry  


Was  exposure: 


1.  Mild 


2.  Moderate  


D.  What  has  been  your  usual  occupation  or  )ob--the  one  you  have 
worked  at  the  longest? 

1.  Job  occupation ; 


2.  NuBber  of  years  eaployed  in  this  occupation 

3.  PoaitioD/iob  title  


4.  Business,  field  or 
industry  


(Record  on  lines  the  years  in  which  you  have  worked  in  any  of  these 
industries,  e.g.  1960-1969) 


Have  you  ever  worked: 


K. 
P. 
G. 
H. 
I. 
J. 


In  a  aine? 

In  a  quarry? 

In  a  foundry? 

in  a  pottery? 

In  a  cotton,  flax  or  heap  aill7. 
With  asbestos? 


18.   PAST  MEDICAL  HISTORY 

'A.  Do  yoa  concidec  yourself  to  be  in  good  health? 
It  "MO"  Stat*  reason  


B.  Have  you  any  defect  ot  vision? 

If  ■YES'  state  nature  of  detect 

C.  Have  you  any  hearing  defect? 

If  -YES*  state  nature  of  defect 


KS 

~] 
~i 

~^ 
Zi 
Zi 

es 
Z) 


_) 


_1 


NO 

iZi 
iZi 
iZi 
iZj 
iZi 
iZi 

NO 
lZ« 


l_l 


l_) 


Z 

o 


1 

8- 


8 


50 

E. 

o 
«• 

s 

yo 

to 

t 

B 

a 

o 


n.  Aco  you  sutlerinq  lro»  or  have  you  ever  suffered  tro»: 

a.  epilepsy  (or  tiis.  seizures,  convulsions)?    I_.l 

b.  Rheuaatic  t ever 7 

c.  Kidney  disease? 

d.  Bladder  disease? 

e.  Diabetes? 
t.  Jaundice? 
rwRST  COLDS  AND  CHEST  ILLNESSES 


l_l 
tZl 
iZl 
tZ) 
iZl 


19 

19A.  If  you  qet  a  cold,  does  ii  usjiaUi  Qo  to  your    1 
chest?  (Usually  "eans  aore  than  1/2  the  ti»e)    3 

20A.  iwrinq  the  past  3  years,  have  you  had  '9^  =J;«"^/ 
illnesses  that  have  kept  you  off  work,  indoors  at 
hose,  or  in  bed? 

IK  YES  TO  20A:  . 

B.  Did  you  produce  phleqa  with  any  of  these  chest 
Illnesses? 


yes  2.  No  

Don't  qet  colds  

Yes  2.  No  


21. 
22. 


Yes  


2.  No 


3.  Does  Not  Apply  


in  the  last  3  years,  how  Bany  such  illnesses 
with  (increased)  phleqa  did  you  have  which 
lasted  a  week  or  >ore7 

Did  you  have  any  lung  trouble  betote  the  aqe  ot  1.  Ye» 
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Nuabar  of  illnesses 
No  such  illnesses 


Have  you  ever  bad  any  of  the  followinq? 
lA.  Attacks  of  bronchitis? 

IK  YES  TO  lA: 

B.  Has  it  contir»«d  by  a  doctor? 

C.  At  what  age  was  your  first  attack? 

2A.  PneuBonia  (Include  bronchopneuaonia)? 

IF  YES  TO  2A: 

B.  Was  it  confirmed  by  a  doctor? 

C.  At  what  age  did  you  first  have  it? 


1.  Yes  


No 


No 


1.  Yes  _    2.  Mo  _ 

3.  Does  Not  Apply  

Age  In  Years    

Does  Not  Apply   

1.  Y««  _    2.  Ho  _ 


I.  Yes  2.  No 

3.  Does  Not  Apply 

Age  in  Years 
Does  Not  Apply 


23A. 

B. 

c. 

D. 
24A. 

B. 

C. 

D. 

2SA. 

B. 
C. 


3A.  Hay  Fever? 

IK  YES  TO  3A: 
B.  Was  it  confirmed  by  a  doctor? 


C.  At  what  age  did  it  start? 

Have  you  ever  had  chronic  bronchitis? 

IF  YES  TO  23A: 
Do  you  still  have  it? 


I.  Yes  


No 


Has  it  confirmed  by  a  doctor? 
At  what  age  did  it  start? 

Have  you  ever  had  eaphyseaa? 

IF  TBS  TO  24A: 
Do  you  still  have  It? 

Has  it  confirmed  by  a  doctor? 

At  what  age  dia  It  start? 


Have  yon  ever  had  astbaa? 

IF  TBS  TO  25A: 
Do  you  •till  have  it? 


Has  It  confir»e«  by  a  doctor? 
D.  At  what  age  did  it  start? 

B.  If  you  no  lonqtt  h«v«  It.  at  what  age  did  it 
•top? 

2C.  H«»«  you  ever  h««: 

A.  Any  other  chest  illness? 

If  yw.  plaasa  specify  — 


1.  Yes  2.  No  

3.  Does  Not  Apply   

Age  in  Years    

Does  Not  Apply  


1.  Yes 


2.  No 


1.  Yes  2.  No 

3.  Does  Not  Apply 

1.  Yes  2.  Ho 

3.  Does  Not  Apply 

Age  in  Years 
Does  Not  Apply 


1.  Yes  


2.  No  


1.  Yes  2.  No 

3.  Does  Not  Apply 

1.  Yes  _    2.  No 
3.  Does  Not  Apply 

Age  in  Years 
Does  Not  Apply 


I.  Yes  


2.  Ho  _ 


1.  Yes  _    2.  No 
3.  Does  Not  Apply 

1.  Yes  _    2.  No 
3.  Does  Not  Apply 

Age  in  Years 
Does  Not  Apply 

Age  stopped 
Does  Not  Apply 


(3 


1.  Yes 


2.  No  


z 

o 


CD 


s 

s 

o. 

J« 

I. 


B.  Any  ch««t  operations?  1.  Yes  _    2.  Ho  _ 

If  yes.  please  specify  _ _ — 

C.  Any  cbest  injnrles?  1-  *••  —    2-  "o  _ 

If  yes.  please  specify  -^ 

27A.  Has  a  doctor  ever  told  you  that  you  had  heart    1.  Yes  —    2.  Ho  — 
trouble? 

IF  YKS  TO  27A: 
B.  Have  you  ever  had  treatment  for  heart  trouble    1.  ^»  —       .*•  "°  — 
in  the  past  10  years?  >•  «>»••  '">^   *PP»»  — 

28A.  Has  a  doctor  ever  told  you  that  you  had  high     1.  Yes  —    2.  Ho  — 
blood  pressure? 

IF  YES  TO  28A:  ,   ,  ,   „„ 

B.  Have  you  had  any  treat«ent  tor  high  blood        1.  »«»  —   ,„•  "°  — 
pressure  (hypertension)  in  the  past  10  years?    3.  Does  Not  Apply  _ 

29.  Hhen  did  you  last  have  your  chest  X-rayed?   (Year)  j^   jj   jy   j? 

30.  Hhere  did  you  last  have  your  chest  X-rayed  (if  known)?  

Hhat  was  the  outcome?  , — 

FAMILY  HISTORY 

31.  Here  either  of  your  natural  parents  ever  told  by  a  doctor  that  they  had 
chronic  lunq  condition  such  as:  ,.~_™d 

FATHER  MOTHER 

1.  Yes   2.  Ho   3.  Dont   1.  Yes   2.  Ho   3.  Don't 
Know 

A.  Chronic 
Bronchitis?        ■ —     — 

B.  EaphyssMa?         _^     — 

C.  Asthaa?  — 

D.  Lung  cancer?       .»__      _—     —        — 

E.  Other  chest 
conditions  __     —         —     — *—     ■" 

F.  Is  parent  currently  alive? 

«.  Pleas,  specify     _  A,,  if  Living            _  *.•  «  ^^ving 
Don't  Know  Don't  Know 


H.  Please  specify  cause  of  death 


POUGH 

32A.  Do  you  usually  have  a  cough?  (Count 
a  cough  with  first  sBoke  or  on  first 
going  out  of  doors.   Exclude  clearing 
of  throat.)  tif  no.  skip  to  guestion 
33C.] 

B.  Do  you  usually  cough  as  auch  as  4  to 
6  tlaes  a  day  4  or  Bore  days  out  of 
the  week? 

C.  Do  you  usually  cough  at  all  on  getting 
up  or  first  thing  in  the  norning? 

O.  Do  you  usually  cough  at  all  during  the 
rest  of  the  day  or  at  night? 


1.  Tres  _    2.  Ho  


I.  Yes  2.  Ho  


1.  !••  _ 

X.  Yes  


2.  No 


3.  No 


IF  YB8  TO  ANY  OF  ABOVE  (32A.  B.  C.  or  D) ,  ANSHER  THE  FOLLONING.   IF  NO 
TO  ALL.  CHECK  DOBS  NOT  APPLY  AND  SKIP  TO  NEXT  PAGE 


1.  Yes  _    2.  HO 
1.  Dees  not  apply 


RuBber  of  years 
Does  not  apply 


1.  Yes 


B.  Do  you  usually  cough  like  this  on  aost 
days  for  3  consecutive  Bonths  or  Bore 
during  the  year? 

F.  For  how  Bany  years  have  you  had  the  cough? 

33A.  DO  you  usually  bring  up  phlegs  froa  your 
chest? 

(Count  phlegB  with  the  first  SBOke  or 
on  first  going  out  of  doors.   Exclude 
pbleg*  froa  the  nose.   Count  swallowed 
phlega. )   (If  bo.  skip  to  31C) 

B.  Do  you  usually  bring  up  phlega  like  this 
as  ancb  as  twice  a  day  «  or  sore  days 
out  of  the  week? 

C.  Do  you  usually  bring  up  phlega  at  all  on 
getting  up  or  first  thing  in  the  Borning? 

D.  Do  you  usually  bring  up  phlega  at  all 
during  the  rest  of  the  day  or  at  night? 

IF  YES  TO  ANY  OF  THE  ABOVE  (33A.  B.  C.  or  D) .  ANSHER  THE  FOLLOWING: 
IF  NO  TO  ALL,  CHECK  ?QES  NOT  APPLY  AND  SKIP  TO  34A. 


2.  Ho  N* 


1.  Yes  2.  No  _ 


1.  Yes 


1.  Yes  __ 


2.  No  


2.  Ho  


E.  Do  you  bring  up  phlega  like  this  on  Boat 
days  for  3  consecutive  aonths  or  Bore 
d«cing  the  year? 


1.  Yes  _    2.  Ho 
.3.  Does  not  apply 


r.   For  how  ««ny  years  h«v«  you  had  trouble 
with  phlega? 

I'i^'ISODES  Of   COUGH  AMD  PHLEGM 

34A.  Have  you  bad  periods  or  episodes  of  (in- 
creased*) cough  and  phlega  lasting  tor  3 
weeks  or  Bore  each  year? 

•(Kor  persons  who  usually  have  cough  and/or 
phlega) 

11  YES  TO  3«A 
B.  Kor  how  long  have  you  had  at  least  1  such 
episode  per  year? 

WHEEZING 

35A.  Does  your  chest  ever  sound  wheezy  or 
whistling 

1.  Hhen  you  have  a  cold? 

2.  Occasionally  apart  ttou   colds? 

3.  Most  days  or  nights? 

IK  VES  TO  1.  2.  or  3  in  35A 
B.  Kot  how  many  years  has  this  been  present? 


36A.  Have  you  ever  had  an  attack  ot  wheeling 
that  has  Bade  you  teel  uhort  ot  breath? 

IK  YES  TO  36A 

B.  How  Old  were  you  when  you  had  your  tirsl 
such  attack? 

C.  Have  you  had  2  or  Bore  such  episodes? 


D.  Have  you  ever  required  aedicine  ot 
treatment  tor  the(8e)  attack(s)? 

BREATHLESSNBSS 

37.   It  disabled  trosi  w.ilklng  by  any  condition 
other  than  lieart  or  lung  disease,  pleaso 
describe  and  proceed  to  question  39A. 
Nature)  ot  condiiion(6)_ 


38*.  Are  you  troubled  by  shortness  ot  breath  %»hen 
hurrying  on  the  level  or  walking  up  » 
slight  hill? 


NuBber  ot  years 
Does  not  apply 


Yes  


2.  No  _ 


NuBber  of  years 
Does  not  apply 


1. 

Yes  

2. 

No 

1. 

Yes 

2. 

No 

1. 

Yes  _ 

2. 

No 

NuBber  ot  years 
Does  not  apply 


1.  Yes  


2.  No 


Age  in  years 
Does  not  apply 

I.  Yes  2.  No 

3.  Does  not  apply 

1.  Yes  2.  Ho 

3.  Does  not  apply 


1.  Yes  


2.  No  


IK  YKS  TO  38A 

b.  Do  you  have  to  walk  slower  than  people  ot 
your  age  on  the  level  because  ol  bteatli- 
leiitint'ss? 

C.  Do  you  ever  have  to  stop  tor  breath  when 
walking  at  your  own  pace  on  the  level? 

D.  Do  you  ever  have  to  stop  for  breath 
alter  walking  about  100  yards  (or 
attec  a  tew  ainutes)  on  the  level? 

E.  Are  you  loo  breathless  to  leave  the 
house  or  bccathlesc  on  dressing  or 
cliabiiig  one  flight  ot  stairs? 


39A   Have  you  ever  saoked  cigarettes?   (No 
Beans  less  than  20  packs  ot  cigarettes 
or  12  oz:  of  tobacco  in  a  litetiae  or  less 
than  I  cigarette  a  day  tor  1  year.) 

IK  YES  TO  39A 

D.  Do  you  now  sBoke  cigarettes  (as  of 
one  Bonth  ago) 

C.  How  old  were  you  when  you  first  statte" 
regular  cigarette  sacking? 

U   It  you  have  stopped  sacking  cigarettes 
coBpletely.  how  old  were  you  when  you 
stopped? 

B.  How  aany  cigarettes  do  you  saoke  per 
day  now? 

r  on  the  average  of  the  entire  tiae  you 
saoked.  how  aany  cigarettes  did  you 
saoke  per  day? 

G.  Do  or  did  you  inhale  the  cigarette  saoke? 


40A.  Have  you  ever  saoked  a  pipe  regularly? 
(Yes  aeans  aore  than  12  oz.  of  tobacc« 
in  a  litetiae. ) 


1.  Yes  _     2.  No 
3.   Does  not  apply 


1.  Yes  2.  No 

3.  Does  not  apply 

1.  Yes  _    2.  No 

^.  Does  not  apply 


1.  Yes  _    2.  No 
3.  Does  not  apply 


I.  Yes  2.  No 


1.  Yes  2.  No 

3.  Does  not  apply 

Age  in  years 
Does  not  apply 

Age  stopped 

Check  it  still  sacking 

Dues  not  apply 

Cigarettes  per  day 
Does  not  apply 

Cigarettes  per  day 
Does  not  apply 


Does  not  apply 
Not  at  all 
Slightly 
Moderately 
Deeply 

1.  Yes  _ 


2.  No  
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IP  YES  TO  40A: 
KOR  PEBSOMS  WHO  HAVK  EVEH  SMOKED  A  PIPK 

B.  1.  How  Old  were  you  when  you  started  to 
■■ok*  a  pip*  regularly? 

2.  If  you  have  stopped  saoklng  a  pipe 
completely .  how  old  were  you  when  you 


stopped? 


C  On  the  average  over  the  entire  ti»*  you 
saok*d  a  pipe,  how  such  pipe  tobacco  did 
you  sBoke  per  week? 

D.  Mow  Bucb  pip*  tobacco  ar*  you  saoking  now? 

E.  Do  you  or  did  you  inhale  the  pipe  uaoke? 


4IA.  Have  you  ever  ssoked  cigars  regularly? 

(Yes  acans  sore  than  1  cigar  a  week  tor  a 
y*ar) 

IF  YES  TO  41A 
FOB  PERSONS  WHO  HAVE  EVER  SMOKED  CIGARS 

B.  1.   How  Old  were  you  when  you  started 

saoking  cigars  regularly? 

2.   If  you  hav*  stopped  saoking  cigars 
coapletely,  how  old  were  you  when 
you  stopped. 

C.  On  the  average  over  the  entire  tiae  you 
saoked  cigars,  how  aany  cigars  did  you 
saok*  per  week? 

D.  How  aany  cigars  ar*  you  sacking  per  week 
now? 


B.  Do  or  did  you  inhale  the  cigar  saoke? 


Age  _ 

Age  stopped  

Check  it  still 

saoking  pipe  

Does  not  apply        

oz.  per  week  (a  standaid 

pouch  ot  tobacco  contains 
1  \/l   oz.  ) 

Does  not  apply 

oz.  per  week  

Not  currently 

EBokiug  a  pipe         

1.  Never  saoked  

2.  Hot  at  all  

3.  Slightly  

4.  Moderately  

5.  Deeply  

1.  Yes  2.  Ho  


Age 


Signature 


Date 


Ag*  stopped 
Check  if  still 
saoking  cigars 
Does  not  apply 

Cigars  per  week 
Does  net  apply 


Cigars  per  week 
Check  it  not 
saoking  cigars 
currently 

1.  Never  saoked 

2.  Net  at  all 
I.   Slightly 

4.  Mod*rat*ly 

5.  D**ply 


Part  2 
PERIODIC  MEDICAL  OOKSTIONNAIHK 


4. 

S. 
6. 

7. 

8. 
9. 
10. 


MANE 


SOCIAL  SECURITY  • 

CLOCK  HUMBEB 

PRESENT  OCCUPATION 
PLANT  


7"     "2~      "f"        4         '•.  "b      ■•/      8  9 

i0~      TT         12~    ii~14         iT 


ADDRESS 


TELEPHONE  NUMBER 

INTERVIEWER  

DATE 


(Zip  Code) 


16 


17 


18   19  20    21 


11.   What  is  your  aarital  status? 


12. 
12A. 


12B. 

12C. 
12D. 

12E 
12F 


OCCUPATIONAL  HISTORY 

In  the  past  year,  did  you  work 
full  tiae  (30  hours  per  week 
or  acre)  for  6  aonths  or  aote? 

IF  YES  TO  12A: 

In  the  past  year,  did  you  work 
in  a  dusty  Job? 

Mas  dust  exposure:      1-  Mild 

In  the  past  year,  were  you 
exposed  to  gas  or  cbeaical 
fuaes  in  your  work? 


1.  Single 

2.  Married 
i.  Widowed 


Yes 


4.  Separated/ 
Divorced  


2.  No 


Yes  2.  Mo  

Does  Not  Apply  

2.  Nodeiate  3.  Severe 

Yes  2.  Mo  


Has  exposure: 

In  the  past  year, 
what  was  your: 


1.  Mild 


2.  Moderate 


3 .  Severe 


1.  Job/occupation?  

2.  Position/ iob  title? 


I 

I 

90 

I 


< 

en 

hi 

z 

o 


2 

a. 
» 


S 


50 

E- 

(B 

s 

i 

(D 

a 
o 


1 3 .   RECENT  MEDICAL  HI  STOP Y 

13A.  Do  you  consider  yourselt  to 
be  iu  qood  health? 

It  NO.  state  leabou  


Yes  or  No      Further  Cowient  on  Positive 


Yes 


No 


13B.  in  the  past  year,  have  you 
developed: 


Epilepsy? 
Rheuaatic  (ever? 
Kidney  disease? 
Bladder  disease? 
Diabetes? 
Jaundice? 
Cancer? 


Yes   No 


14.   CHEST  COLDS  AND  CHKST  ILLNESSES 

14A.  It  you  qet  a  cold,  does  it  usually  go  to  your  chest? 
(Usually  aeans  «ore  than  1/2  the  tiae) 


ISA.  During  the  past  year,  have  you  bad 

any  chest  illnessec  that  have  fcept  you 
ott  work,  indoors  at  hose,  or  in  bed? 

ir  YES  TO  15A: 

X5B.  Did  you  produce  phleqa  with  any 
ot  these  chest  illnesses? 

ISC.  In  the  past  year,  how  sany  such 

illnesses  with  (increased)  phleya 
did  you  have  which  lasted  a  week 
or  Bore? 

16.   BESPIHATOHY  SYSTEM 

In  the  past  year  have  you  bad: 

Yes  or  NO 

Astbaa  

Bronchitis  

Hay  reyiut  

Other  Allerqiee  

MLLMO  CODE  4S10-2e-C 


1.    Yes   2.    Ho  _ 

3.  Don't  get  colds 


I.  Yes  2.  Mo 

3.  Does  Not  Apply 


1.  Te«  2.  Mo  _ 

3.  Does  Not  Apply  _ 

NuBber  of  illnesses 
Mo  such  illnesses  _ 


further  CoBaent  on  Positivt 
Answers 


PneuBonia 
Tuberculosis 
Chest  Surgery 
Otbec  Lung  ProbleBS 
Heart  Disease 

Do  yoa  have: 

Frequent  colds 

Chronic  cougb 

Shortness  of  breath 
when  walking  or 
cliBbing  one  flight 
or  stairs 

Do  yon: 

Mheeie 

Cough  up  pblegB 
SBoke  cigarettes 


Yes  or  NO 


Further  CoBBent  on  Positive 
Answers 


Packs  per  day  How  aany  years  


Date 


Signature 
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Appendix  E  to  §  ISiaiOOl— Interpretation 
and  CtaasiBcation  of  Cheat 
Roentgenograms — Mandatory 

(a)  Chest  roentgenograms  shall  be 
interpreted  and  classified  in  accordance  with 
a  professionally  accepted  classification 
system  and  recorded  on  a  Roentgenographic 
Interpretation  Form.  'Form  CSD/NIOSH  (M) 
2.a 

(b)  Roentgenograms  shall  be  interpreted 
and  classified  only  by  a  B-reader,  a  board 
eligible/certified  radiologist,  or  an 
experienced  physician  with  known  expertise 
in  pneumoconioses. 

(c)  All  interpreters,  whenever  interpreting 
chest  roentgenograms  made  under  this 
section,  shall  have  immediately  available  for 
reference  a  complete  set  of  the  ILO-U/C 
International  Classification  of  Radiographs 
for  Pneumoconioses.  1980. 

Appendix  F  to  §  1910.1001 — Work  Practices 
and  Engineering  Controls  for  Automotive 
Brake  Repair  Operations — Non-Mandatory 

This  appendix  is  intended  as  guidance  for 
employers  in  the  automotive  brake  and  clutch 
repair  industry  who  wish  to  reduce  their 
employees'  asbestos  exposures  during  repair 
operations  to  levels  below  the  new 
standard's  action  level  (0.1  f/cc).  OSHA 
believes  that  employers  in  this  industry 
sector  are  likely  to  be  able  to  reduce  their 
employees'  exposures  to  asbestos  by 
employing  the  engineering  and  work  practice 
controls  described  in  Sections  A  and  B  of  this 
appendix.  Those  employers  who  choose  to 
use  these  controls  and  who  achieve 
exposures  below  the  action  level  will  thus  be 
able  to  avoid  any  burden  that  might  be 
imposed  by  complying  with  such 
requirements  as  medical  surveillance, 
recordkeeping,  training,  respiratory 
protection,  and  regulated  areas,  which  are 
triggered  when  employee  exposures  exceed 
the  action  level  or  PEIL. 

Asbestos  exposure  In  the  automotive  brake 
and  clutch  repair  industry  occurs  primarily 
during  the  replacement  of  clutch  plates  and 
brake  pads,  shoes,  and  linings.  Asbestos 
fibers  may  become  airborne  when  an 
automotive  mechanic  removes  the  asbestos- 
containing  residue  that  has  been  deposited  as 
brakes  and  clutches  wear.  Employee 
exposures  to  asbestos  occur  during  the 
cleaning  of  the  brake  drum  or  clutch  housing. 

Based  on  evidence  in  the  rulemaking 
record  (Exs.  84-74.  84-263.  90-148),  OSHA 
believes  that  employers  engaged  in  brake 
repair  operations  who  implement  any  of  the 
work  practices  and  engineering  controls 
described  in  Sections  A  and  B  of  this 
appendix  may  be  able  to  reduce  their 
employees'  exposures  to  levels  below  the 
action  level  (0.1  fiber/ cc).  These  control 
methods  and  the  relevant  record  evidence  on 
these  and  other  methods  are  described  in  the 
following  sections. 

A.  Enclosed  Cylinder/HEPA  Vacuum  System 
Method 

The  enclosed  cylinder-vacuum  system  used 
in  one  of  the  faciUties  visited  by 
representatives  of  the  National  Institute  for 
Occupational  Safely  and  Health  (NIOSH) 
during  a  health  hazard  evaluation  of  brake 
repair  facilities  (Ex.  84-263)  consists  of  three 
components: 


(1)  A  wheel-shaped  cylinder  designed  to 
cover  and  enclose  the  wheel  assembly; 

(2)  A  compressed-air  hose  and  nozzle  that 
fits  into  a  port  in  the  cylinder  and 

(3)  A  HEPA-filtered  vacuum  used  to 
evacuate  airborne  dust  generated  within  the 
cylinder  by  the  compressed  air. 

To  operate  the  system,  the  brake  assembly 
is  enclosed  in  a  cylinder  that  has  viewing 
ports  to  provide  visibility  and  cotton  sleeves 
through  which  the  mechanic  can  handle  the 
brake  assembly  parts.  The  cylinder 
effectively  isolates  asbestos  dust  in  the  drum 
from  the  mechanic's  breathing  zone.  The 
brake  assembly  isolation  cylinder  is 
available  from  the  Nilfisk  Company  •  and 
comes  in  two  sizes  to  fit  brake  drums  in  the  7- 
to-12-inch  size  range  common  to  automobiles 
and  light  trucks  and  the  12-to-19-inch  size 
range  common  to  large  commercial  vehicles. 
The  cylinder  is  equipped  with  built-in 
compressed-air  guns  and  a  connection  for  a 
vacuum  cleaner  equipped  with  a  High 
Efficiency  Particulate  Air  (HEPA)  filter.  This 
type  of  filter  is  capable  of  removing  all 
particles  greater  than  0.3  microns  from  the 
air.  When  the  vacuum  cleaner's  filter  is  full,  it 
must  be  replaced  according  to  the 
manufacturer's  instruction,  and  appropriate 
HEPA-filtered  dual  cartridge  respirators 
should  be  worn  during  the  process.  The  filter 
of  the  vacuum  cleaner  is  assumed  to  be 
contaminated  with  asbestos  fibers  and 
should  be  handled  carefully,  wetted  with  a 
fine  mist  of  water,  placed  immediately  in  a 
labelled  plastic  bag,  and  disposed  of 
properly.  When  the  cylinder  is  in  place 
around  the  brake  assembly  and  the  HEPA 
vacuum  is  connected,  compressed  air  is 
blown  into  the  cylinder  to  loosen  the  residue 
from  the  brake  assembly  parts.  The  vacuum 
then  evacuates  the  loosened  material  from 
within  the  cylinder,  capturing  the  airborne 
material  on  the  HEPA  filter. 

The  HEPA  vacuum  system  can  be 
disconnected  from  the  brake  assembly 
isolation  cylinder  when  the  cylinder  is  not 
being  used.  The  HEPA  vacuum  can  then  be 
used  for  clutch  facing  work,  grinding,  or  other 
routine  cleaning. 

B.  Compressed  Air/Solvent  System  Method 

A  compressed-air  hose  fitted  at  the  end 
with  a  bottle  of  solvent  can  be  used  to  loosen 
the  asbestos-containing  residue  and  to 
capture  the  resulting  airborne  particles  in  the 
solvent  mist.  The  mechanic  should  begin 
spraying  the  asbestos-contaminated  parts 
with  the  solvent  at  a  sufficient  distance  to 
ensure  that  the  asbestos  particles  are  not 
dislodged  by  the  velocity  of  the  solvent 
spray.  After  the  asbestos  particles  are 
thoroughly  wetted,  the  spray  may  be  brought 
closer  to  the  parts  and  the  parts  may  be 
sprayed  as  necessary  to  remove  grease  and 
other  material.  The  automotive  parts  sprayed 
with  the  mist  are  then  wiped  with  a  rag, 
which  must  then  be  disposed  of 
appropriately.  Rags  should  be  placed  in  a 
labelled  plastic  bag  or  other  container  while 
they  are  still  wet.  'This  ensures  that  the 
asbestos  fibers  will  not  become  airborne 


>  Mention  of  tradenames  or  commercial  products 
does  not  constitute  endorsement  of  recommendation 
for  use. 


after  the  brake  and  clutch  parts  have  been 
cleaned.  (If  cleanup  rags  are  laundered  rather 
than  disposed  of.  they  must  be  washed  using 
methods  appropriate  for  the  laundering  of 
asbestos-contaminated  materials.) 

OSHA  believes  that  a  variant  of  this 
compressed-air/solvent  mist  process  offers 
advantages  over  the  compressed-air/solvent 
mist  technique  discussed  above,  both  in 
terms  of  costs  and  employee  protection.  The 
variant  involves  the  use  of  spray  cans  filled 
with  any  of  several  solvent  cleaners 
commercially  available  from  auto  supply 
stores.  Spray  cans  of  solvent  are  inexpensive, 
readily  available,  and  easy  to  use.  These 
cans  will  also  save  time,  because  no  solvent 
delivery  system  has  to  be  asembled,  i.e.,  no 
compressed-air  hose/mister  ensemble.  OSHA 
believes  that  a  spray  can  will  deliver  solvent 
to  the  parts  to  be  cleaned  with  considerably 
less  force  than  the  alternative  compressed-air 
delivery  system  described  above,  and  will 
thus  generate  fewer  airborne  asbestos  fibers 
than  the  compressed-air  method.  The  Agency 
therefore  believes  that  the  exposure  levels  of 
automotive  repair  mechanics  using  the  spray 
can/solvent  mist  process  will  be  even  lower 
than  the  exposures  reported  by  NIOSH  (Ex. 
84-263)  for  the  compressed-air/solvent  mist 
system  (0.08  f/cc). 

C  Information  on  the  Effectiveness  of 
Various  Control  Measures 

The  amount  of  airborne  asbestos  generated 
during  brake  and  clutch  repair  operations 
depends  on  the  work  practices  and 
engineering  controls  used  during  the  repair  or 
removal  activity.  Data  in  the  rulemaking 
record  document  the  8-hour  time-weighted 
average  (TWA»)  asbestos  exposure  levels 
associated  with  various  methods  of  brake 
and  clutch  repair  and  removal. 

NIOSH  submitted  a  report  to  the  record 
entitled  "Health  Hazard  Evaluation  for 
Automotive  Brake  Repair"  (Ex.  84-263).  In 
addition,  Exhibits  84-74  and  90-148  provided 
exposure  data  for  comparing  the  airborne 
concentrations  of  asbestos  generated  by  the 
use  of  various  work  practices  during  brake 
repair  operations.  These  reports  present 
exposure  data  for  brake  repair  operations 
involving  a  variety  of  controls  and  woric 
practices,  including: 

•  Use  of  compressed  air  to  blow  out  the 
brake  drums: 

•  Use  of  a  brush,  without  a  wetting  agent, 
to  remove  the  asbestos-containing  residue; 

•  Use  of  a  brush  dipped  in  water  or  a 
solvent  to  remove  the  asbestos-containing 
residue; 

•  Use  of  an  enclosed  vacuum  cleaning 
system  to  capture  the  asbestos-containing 
residue:  and 

•  Use  of  a  solvent  mixture  applied  with 
compressed  air  to  remove  the  residue. 

Prohibited  Methods 

The  use  of  compressed  air  to  blow  the 
asbestos-containing  residue  off  the  surface  of 
the  brake  drum  removes  the  residue 
effectively  but  simultaneously  produces  an 
airborne  cloud  of  asbestos  fibers.  According 
to  NIOSH  (Ex.  84-263),  the  peak  exposures  of 
mechanics  using  this  technique  were  as  high 
as  15  fibers/cc,  and  8-hour  TWA  exposures 
ranged  from  0.03  to  0.19  f/cc. 
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Dr.  William  I.  Nichobon  of  Ihe  Mount  Sinai 
School  of  Medicine  (Ex.  84-74)  dted  data 
from  Knight  and  Hickiah  (1970)  that  indicated 
that  the  coocentration  of  asbestos  ranged 
from  0.84  lo  5.35  f/cc  over  a  eO-minute 
sampling  period  when  compressed  air  was 
being  oaed  to  blow  oat  the  asbestos- 
containing  residue  from  the  brake  drum.  In 
the  same  study,  a  peak  concentration  of  87  f/ 
ce  was  measured  for  a  few  seconds  during 
brake  cleaning  performed  with  compressed 
air.  Rohl  et  al.  (1976)  (Ex.  90-14«)  measured 
area  concentrations  (of  unspecified  duration) 
within  3-5  feet  of  operations  involving  the 
cleaning  of  brakes  with  compressed  air  and 
obtained  readings  ranging  from  6.6  to  29.8  f/ 
cc.  Because  of  the  hjgh  exposure  levels  that 
result  from  cleaning  brake  and  clutch  parts 
using  compressed  air.  OSHA  has  prohibited 
this  practice  in  the  revised  standard. 

Ineffective  Methods 

When  dry  brushing  was  used  to  remove  the 
Bsbestoa-containing  residue  from  the  brake 
drums  and  wheel  assemblies,  peak  exposures 
measured  by  NIOSH  ranged  from  0.61  to  0.81 
f/cc  while  a-hour  TWA  levels  were  at  the 
new  standard's  permissible  exposure  limit 
(PEL)  of  Qui  f/cc  (Ex.  84-263).  Rohl  and  his 
colleagues  (Ex.  90-148)  collected  area 
samples  1-3  feet  from  a  brake  cleaning 
operation  being  performed  with  a  dry  brush, 
and  measured  concentrations  ranging  from 
14  to  3.6  f/cc  however,  sampling  limes  and 
TWA  concentrations  were  not  presented  in 
the  Rohl  et  al.  study. 

When  a  brush  wetted  with  water,  gasoline. 
or  Stoddart  solvent  was  used  to  dean  the 
asbestos-containing  residue  from  the  affected 
parts,  exposure  levels  (8-hour  TWAs) 
measured  by  NIOSH  also  exceeded  the  new 
0.2  f/cc  PEL,  and  peak  exposures  ranged  as 
high  as  2.82  f/cc  (Ex.  84-263). 

Preferred  Methods 

Use  of  an  engineering  control  system 
involving  a  cylinder  that  completely  encloses 
the  brake  shoe  assembly  and  a  High 
Efficiency  Particulate  Air  (HEPA)  filler- 
equipped  vacuum  produced  8-hour  TWA 
employee  exposures  of  0.01  f/cc  and  peak 
exposures  ranging  from  nondetectable  to  0.07 
f/cc  (Ex.  84-263).  (Because  this  system 
achieved  exposure  levels  below  the 
standard's  action  level,  it  is  described  in 
detail  below.)  Data  collected  by  the  Mount 
Sinai  Medical  Center  (Ex.  90-148)  for  Nilfisk 
of  America,  Inc  the  manufacturer  of  the 
brake  assembly  enclosure  system,  showed 
that  for  two  of  three  operations  sampled,  the 
exposure  of  mechanics  to  airborne  asbestos 
fibers  was  nondetectable.  For  the  third 
operator  sampled  by  Mt.  Sinai  researchers, 
the  exposure  was  0.5  f/cc,  which  the  authors 
attributed  to  asbestos  that  had  contaminated 
the  operator's  clothing  in  the  course  of 
previous  brake  repair  operations  performed 
without  the  enclosed  cylinder/vacuum 
system. 

Some  automotive  repair  facilities  use  a 
compressed-air  hose  to  apply  a  solvent  mist 
to  remove  the  asbestos-containing  residue 
from  the  brake  drums  before  repair.  The 
NK)SH  data  (Ex.  84-263)  indicated  that 
mechanics  employing  this  method 
experienced  exposures  (8-hour  TWAs)  of  0.8 


f/cc.  with  peaks  of  0.25  to  a68  f/cc  This 
technique,  and  a  variant  of  it  that  OSHA 
believes  is  both  less  costly  and  more 
effective  in  reducing  employee  exposures,  is 
described  in  greater  detail  above  in  Sections 
A  and  a 

D.  Summary 

In  conclusion.  OSHA  believes  that  it  is 
likely  that  employers  in  the  brake  and  clutch 
repair  industry  will  be  able  to  avail 
themselves  of  the  action  level  trigger  built 
into  the  revised  standard  if  they 
conscientiously  employ  one  of  the  three 
control  methods  described  above:  the 
enclosed  cylinder/HEPA  vacuum  system,  the 
compressed  air/solvent  method,  or  the  spray 
can/ solvent  mist  system. 

Appoidix  G  to  §1910.1001— Substance 
Technical  Information  for  Asbestos — Non- 
Mandatory 

I.  Substance  Identification 

A.  Substance:  "Asbestos"  is  the  name  of  a 
class  of  magnesium-silicate  minerals  that 
occur  in  fibrous  form.  Minerals  that  are 
included  in  this  group  are  chrysotile, 
crocidolite,  amosite,  tremolite  asbestos, 
anfhophyllite  asbestos,  and  actinolite 
asbestos. 

B.  Asbestos,  tremoHte,  anthophyllite,  and 
actinolite  are  used  In  the  manufacture  of 
heat-resistant  clothing,  automative  brake  and 
clutch  linings,  and  a  variety  of  building 
materials  including  floor  tiles,  roofing  felts, 
ceiling  tiles,  asbestos-cement  pipe  and  sheet, 
and  fire-resistant  drywall.  Asbestos  is  also 
present  in  pipe  and  boiler  insulation 
materials,  and  in  sprayed-on  materials 
located  on  beams,  in  crawlspaces.  and 
between  walls. 

C.  The  potential  for  a  product  containing 
asbestos,  tremolite.  anthophyllite,  and 
actinolite  to  release  breatheable  fibers 
depends  on  its  degree  of  friabihty.  Friable 
means  that  the  material  can  be  crumbled 
with  hand  pressure  and  is  therefore  likely  to 
emit  fibers.  The  fibrous  or  fluffy  sprayed-on 
materials  used  for  fireproofing,  insulation,  or 
sound  proofing  are  considered  to  be  friable, 
and  they  readily  release  airtxjme  fibers  if 
disturbed.  Materials  such  as  vinyl-asbestos 
floor  tile  or  roofing  felts  are  considered 
nonfriable  and  generally  do  not  emit  airborne 
fibers  unless  subjected  to  sanding  or  sawing 
operations.  Asbestos-cement  pipe  or  sheet 
can  emit  airborne  fibers  if  the  materials  are 
cut  or  sawed,  or  if  they  are  broken  during 
demolition  operations. 

D.  Permissible  exposure:  Exposure  to 
airborne  asbestos,  tremolite,  anthophyllite, 
and  actinolite  fibers  may  not  exceed  0.2 
fibers  per  cubic  centimeter  of  air  (0.2  f/cc) 
averaged  over  the  8-hour  workday. 

U.  Health  Hazard  Data 

A.  Asbestos,  tremolite.  anthophyllite,  and 
actinolite  can  cause  disabling  respiratory 
disease  and  various  types  of  cancers  if  the 
fibers  are  inhaled.  Inhaling  or  ingesting  fibers 
from  contaminated  clothing  or  skin  can  also 
result  in  these  diseases.  The  symptoms  of 
these  diseases  generally  do  not  appear  for  20 
or  more  years  after  initial  exposure. 

B.  Exposure  to  asbestos,  tremoUte. 
anthophyllite.  and  actinolite  has  been  shown 


to  cause  lung  cancer,  mesothelioma,  and 
cancer  of  the  stomach  and  colon. 
Mesothelioma  is  a  rare  cancer  of  the  thin 
membrane  lining  of  the  chest  and  abdomen. 
Symptoms  of  mesothelioma  include  shortness 
of  breath,  pain  in  the  walls  of  the  chest,  and/ 
or  abdominal  pain. 
in.  Respirators  and  Protective  Clothing 

A.  Respirators:  You  are  required  to  wear  a 
respirator  when  performing  tasks  that  result 
in  asbestos,  tremolite,  anthophyllite.  and 
actinolite  exposure  that  exceeds  the 
permissible  exposure  Urait  (PEL)  of  0.2  f/cc 
These  conditions  can  occur  while  your 
employer  is  in  the  process  of  installing 
engineering  controls  to  reduce  asbestos, 
tremohte,  anthophyllite.  and  actinolite 
exposure,  or  where  engineering  controls  are 
not  feasible  to  reduce  asbestos,  tremolite. 
anthophyUite.  and  actinolite  exposure.  Air- 
purifying  respirators  equipped  with  a  high- 
efficiency  particulate  air  (HEPA)  filter  can  be 
used  where  airborne  asbestos,  tremolite, 
anthophyllite,  and  actinolite  fiber 
concentrations  do  not  exceed  2  f/cc; 
otherwise,  air-supplied,  positive-pressure,  full 
facepiece  respirators  must  be  used. 
Disposable  respirators  or  dust  masks  are  not 
permitted  to  be  used  for  asbestos,  tremolite. 
anthophyllite,  and  actinolite  work.  For 
effective  protection,  respirators  must  fit  your 
face  and  head  snugly.  Your  employer  is 
required  to  conduct  fit  tests  when  you  are 
first  assigned  a  respirator  and  every  6  months 
thereafter.  Respirators  should  not  be 
loosened  or  removed  in  work  situations 
where  their  use  is  required. 

B.  Protective  Clothing:  You  are  required  to 
wear  protective  clothing  in  work  areas  where 
asbestos,  tremolite,  anthophyllite,  and 
actinohte  fiber  concentrations  exceed  the 
permissible  exposure  limit  (PEL)  of  0.2  f/cc  to 
prevent  contamination  of  the  skin.  Where 
protective  clothing  is  required,  your  employer 
must  provide  you  with  clean  garments. 
Unless  you  are  working  on  a  large  asbestos, 
tremohte.  anthophyllite.  and  actinolite 
removal  or  demolition  project,  your  employer 
must  also  provide  a  change  room  and 
separate  lockers  for  your  street  clothes  and 
contaminated  work  clothes.  If  you  are 
working  on  a  large  asbestos,  tremolite. 
anthophyllite,  and  actinolite  removal  or 
demolition  project,  and  where  it  is  feasible  to 
do  so.  your  employer  must  provide  a  clean 
room,  shower,  and  decontamination  room 
contiguous  to  the  work  area.  When  leaving 
the  work  area,  you  must  remove 
contaminated  clothing  before  proceeding  to 
the  shower.  If  the  shower  is  not  adjacent  to 
the  work  area,  you  must  vacuum  your 
clothing  before  proceeding  to  the  change 
room  and  shower.  To  prevent  inhaling  fibers 
in  contaminated  change  rooms  and  showers, 
leave  your  respirator  on  until  you  leave  the 
shower  and  enter  the  clean  change  room. 
IV.  Disposal  Procedures  and  Cleanup 

A.  Wastes  that  are  generated  by  processes 
where  asbestos,  tremolite.  anthophyllite.  and 
actinolite  is  present  include: 

1.  Empty  asbestos,  tremolite,  anthophyUite, 
and  actinolite  shipping  containers. 

2.  Process  wastes  such  as  cuttings, 
trimmings,  or  reject  material. 
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3.  Housekeeping  waste  from  sweeping  or 
vacuuming. 

4.  Asbestos,  tremolite.  anthophyllite,  and 
actinolite  fireproofing  or  insulating  material 
that  is  removed  from  buildings. 

5.  Building  products  that  contain  asbestos, 
tremolite.  anthophyllite,  and  actinolite 
removed  during  building  renovation  or 
demolition. 

6.  Contaminated  disposable  protective 
clothing. 

E  Empty  shipping  bags  can  be  flattened 
under  exhaust  hoods  and  packed  into  airtight 
containers  for  disposal.  Empty  shipping 
drums  are  difficult  to  clean  and  should  be 
sealed. 

C  Vacuum  logs  or  disposable  paper  filters 
should  not  be  cleaned,  but  should  be  sprayed 
with  a  fine  water  mist  and  placed  into  a 
labeled  waste  container. 

D.  Process  waste  and  housekeeping  waste 
should  be  wetted  with  water  or  a  mixture  of 
water  and  surfactant  prior  to  packaging  in 
disposable  containers. 

E.  Material  containing  asbestos,  tremolite, 
anthophyllite,  and  actinolite  that  is  removed 
frtim  buildings  must  be  disposed  of  in  leak- 
tight  6-mil  thick  plastic  bags,  plastic-lined 
cardboard  containers,  or  plastic-lined  metal 
containers.  These  wastes,  which  are  removed 
while  wet.  should  be  sealed  in  containers 
before  they  dry  out  to  minimize  the  release  of 
asbestos,  tremolite,  anthophyllite,  and 
actinolite  fibers  during  handling. 

V.  Access  to  Information 

A.  Each  year,  your  employer  is  required  to 
inform  you  of  the  information  contained  In 
this  standard  and  appendices  for  asbestos, 
tremolite.  tmtfaophyllite,  and  actinohte.  In 
addition,  your  employer  must  instruct  you  in 
the  proper  work  practices  for  handling 
materials  containing  asbestos,  tremolite, 
anthophyllite,  and  actinolite.  and  the  correct 
use  of  protective  equipment. 

B.  Your  employer  is  required  to  determine 
whether  you  are  being  exposed  to  asbestos, 
tremolite.  anthophyllite.  and  actinolite.  You 
or  your  representative  has  the  right  to 
observe  employee  measurements  and  to 
record  the  resists  obtained.  Your  employer  is 
required  to  inform  you  of  your  exposure,  and. 
if  you  are  exposed  above  the  permissible 
limit  he  or  she  is  required  to  inform  you  of 
the  actions  that  are  being  taken  to  reduce 
your  exposure  to  within  the  permissible  Umit. 

C  Your  employer  is  required  to  keep 
records  of  your  exposures  and  medical 
examinations.  These  exposure  records  must 
be  kept  for  at  least  thirty  (30)  years.  Medical 
records  must  be  kept  for  the  period  of  your 
employment  plus  thiriy  (30)  years. 

D.  Your  employer  is  required  to  release 
your  exposure  and  medical  records  to  your 
physician  or  designated  representative  upon 
your  vmtten  request. 

Appmdix  H  to  1 1910.1001— Medical 
Survatllanca  GuideUiiM  for  Asbestos 
TremoUte,  Anthophyllite,  and  Actinolite  Non- 
Mandatory 

L  Route  of  Entry  Inhalation.  Ingestion 

n.  Toxicology 

Clinical  evidence  of  the  adverse  effects 
associated  with  exposure  to  asbestos, 
tremolite,  anthophyllite,  and  actinolite.  is 


present  in  the  form  of  several  well-conducted 
epidemiological  studies  of  occupationally 
exposed  workers,  family  contacts  of  workers. 
and  persons  living  near  asbestos,  tremolite. 
anthophyllite,  and  actinolite  mines.  These 
studies  have  shown  a  definite  association 
between  exposure  to  asbestos,  tremolite, 
anthophyllite.  and  actinolite  and  an 
increased  incidence  of  lung  cancer,  pleural 
and  peritoneal  mesothelioma,  gastrointestinal 
cancer,  and  asbestosis.  The  latter  is  a 
disabling  fibrotic  lung  disease  that  is  caused 
only  by  exposure  to  asbestos.  Exposure  to 
asbestos,  tremolite,  anthophyllite.  and 
actinolite  has  also  been  associated  with  an 
increased  incidence  of  esophageal,  kidney, 
laryngeal,  pharyngeal,  and  buccal  cavity 
cancers.  As  wiUi  other  known  chronic 
occupational  diseases,  disease  associated 
with  asbestos,  tremolite.  anthophyllite.  and 
actinolite  generally  appears  about  20  years 
following  the  first  occurrence  of  exposure: 
There  are  no  known  acute  effects  associated 
with  exposure  to  asbestos,  tremolite. 
anthophyllite.  and  actinolite. 

Epidemiological  studies  indicate  that  the 
risk  of  lung  cancer  among  exposed  workers 
who  smoke  cigarettes  is  greatly  increased 
over  the  risk  of  lung  cancer  among  non- 
exposed  smokers  or  exposed  nonsmokers. 
These  studies  suggest  that  cessation  of 
smoking  will  reduce  the  risk  of  lung  cancer 
for  a  person  exposed  to  asbestos,  tremolite, 
anthophyUite.  and  actinolite  but  will  not 
reduce  it  to  the  same  level  of  risk  as  that 
existing  for  an  exposed  worker  who  has 
never  smoked. 

ni.  Signs  and  Symptoms  of  Exposure-Related 
Disease 

The  signs  and  symptoms  of  lung  cancer  or 
gastrointestinal  cancer  induced  by  exposure 
to  asbestos,  tremolite,  anthophyllite,  and 
actinolite  are  not  unique,  except  that  a  chest 
X-ray  of  an  exposed  patient  with  lung  cancer 
may  show  pleural  plaques,  pleural 
calcification,  or  pleural  fibrosis.  Symptoms 
characteristic  of  mesothehoma  include 
shortness  of  breath,  pain  in  the  walls  of  the 
chest  or  abdominal  pain.  Mesothelioma  has 
a  much  longer  latency  period  compared  with 
lung  cancer  (40  years  versus  15-20  years), 
and  mesothelioma  is  therefore  more  likely  to 
be  found  among  workers  who  were  first 
exposed  to  asbestos  at  an  early  age. 
Mesothelioma  is  always  fatal. 

Asbestosis  is  pulmonary  fibrosis  caused  by 
the  accumulation  of  asbestos  fibers  in  the 
lungs.  Symptoms  Include  shortness  of  breath, 
coughing,  fatigue,  and  vague  feelings  of 
sickness.  When  the  fibrosis  worsens, 
shortness  of  breath  occurs  even  at  rest  The 
diagnosis  of  asbestosis  is  based  on  a  history 
of  exposure  to  asbestos,  the  presence  of 
characteristic  radiologic  changes,  end- 
inspiratory  crackles  (rales),  and  other  clinical 
features  of  fibrosing  lung  disease.  Pleural 
plaques  and  thickening  are  observed  on  X- 
rays  taken  during  the  eariy  stages  of  the 
disease.  Asbestosis  is  often  a  progressive 
disease  even  in  the  absence  of  continued 
exposure,  although  this  appears  to  be  a  highly 
individualized  characteristic  In  severe  cases, 
death  may  be  caused  by  respiratory  or 
cardiac  failure. 


rv.  Surveillance  and  Preventive 
Considerations 

As  noted  above,  exposure  to  asbestos, 
tremolite,  anthophyllite,  and  actinolite  has 
been  linked  to  an  increased  risk  of  lung 
cancer,  mesothelioma,  gastrointestinal 
cancer,  and  asbestosis  among  occupationally 
exposed  workers.  Adequate  screening  tests 
to  determine  an  employee's  potential  for 
developing  serious  chronic  diseases,  such  as 
cancer,  from  exposure  to  asbestos,  tremolite, 
anthophyUite,  and  actinolite  do  not  presently 
exist  However,  some  tests,  particularly  chest 
X-rays  and  pulmonary  function  tests,  may 
indicate  that  an  employee  has  been 
overexposed  to  asbestos,  tremolite, 
anthophyllite,  and  actinolite,  increasing  his  or 
her  risk  of  developing  exposure-related 
chronic  diseases.  It  is  important  for  the 
physician  to  become  familiar  with  the 
operating  conditions  in  which  occupational 
exposure  to  asbestos,  tremolite, 
anthophyllite,  and  actinolite  is  likely  to  occur. 
This  is  particularly  important  in  evaluating 
medical  and  work  histories  and  in  conducting 
physical  examinations.  When  an  active 
employee  has  been  identified  as  having  been 
overexposed  to  asbestos,  tremolite. 
anthophyllite.  and  actinolite.  measures  taken 
by  the  employer  to  eliminate  or  mitigate 
further  exposure  should  also  lower  the  risk  of 
serious  long-term  consequences. 

The  employer  is  required  to  institute  a 
medical  surveiUance  program  for  all 
employees  who  are  or  wiU  be  exposed  to 
asbestos,  tremolite,  anthophyUite,  and 
actinolite  at  or  above  the  action  level  (0.1 
fiber  per  cubic  centimeter  of  air)  for  30  or 
more  days  per  year  and  for  all  employees 
who  are  assigned  to  wear  a  negative-pressure 
respirator.  All  examinations  and  procedures 
must  be  performed  by  or  under  the 
supervision  of  a  licensed  physician,  at  a 
reasonable  time  and  place,  and  at  no  cost  to 
the  employee. 

Although  broad  latitude  is  given  to  the 
physician  in  prescribing  specific  tests  to  be 
included  in  the  medical  surveillance  program, 
OSHA  requires  inclusion  of  the  following 
elements  in  the  routine  examination: 

(i)  Medical  and  work  histories  with  special 
emphasis  directed  to  symptoms  of  the 
respiratory  system,  cardiovascular  system, 
and  digestive  tract 

(ii)  Completion  of  the  respiratory  disease 
questionnaire  contained  in  Appendix  D. 

(iii)  A  physical  examination  including  a 
chest  roentgenogram  and  pulmonary  function 
test  that  includes  measurement  of  the 
employee's  forced  vital  capacity  (FVC)  and 
forced  expiratory  volume  at  one  second 
(FEV.). 

(iv)  Any  laboratory  or  other  test  that  the 
examining  ph^ician  deems  by  sound 
medical  practice  to  be  necessary. 

The  employer  is  required  to  make  the 
prescribed  tests  available  at  least  annually  to 
those  employees  covered;  more  often  than 
specified  if  recommended  by  the  examining 
physician:  and  upon  termination  of 
employment 

"The  employer  is  required  to  provide  the 
physician  with  the  following  information:  A 
copy  of  this  standard  and  appendices;  a 
description  of  the  employee's  duties  as  they 
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relate  to  asbestos  exposure;  the  employee's 
representative  level  of  exposure  to  asbestos, 
tremolite.  anthophyllite.  and  actinolite;  a 
description  of  any  personal  protective  and 
respiratory  equipment  used:  and  information 
from  previous  iniedical  examinations  of  the 
affected  employee  that  is  not  otherwise 
available  to  the  physician.  Making  this 
information  available  to  the  physician  will 
aid  in  the  evaluation  of  the  employee's  health 
in  relation  to  assigned  duties  and  fitness  to 
wear  personal  protective  equipment,  if 
required. 

The  employer  is  required  to  obtain  a 
written  opinion  from  the  examining  physician 
containing  the  results  of  the  medical 
examination;  the  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  that  would  place  the 
employee  at  an  increased  risk  of  exposure- 
related  disease;  any  recommended 
limitations  on  the  employee  or  on  the  use  of 
personal  protective  equipment  and  a 
statement  that  the  employee  has  been 
informed  by  the  physician  of  the  results  of 
Ibe  medical  examination  and  of  any  medical 
conditions  related  to  asbestos,  tremolite, 
anthophyllite,  and  actinolite  exposure  that 
require  further  explanation  or  treatment.  This 
written  opinion  must  not  reveal  specific 
findings  or  diagnoses  unrelated  to  exposure 
to  asbestos,  tremolite,  anthophyllite,  and 
actinolite.  and  a  copy  of  the  opinion  must  be 
provided  to  the  affected  employee. 

PART  192«-{AMEN0ED1 

5.  An  authority  citation  is  added  to 
Subpart  D  of  Part  1926.  to  read  as 
follows: 

Authority:  Sees.  4,  6,  8  Occupational  Safety 
and  Health  Act  of  197a  29  U.S.C.  653,  655. 
657;  Sec.  107,  Contract  Work  Hours  and 
Safety  Standards  Act  (Construction  Safety 
Act).  40  LI.S.C  333,  and  Secretary  of  Labor's 
Orders  12-71  (36  FR  8754),  6-76  [41  FR  25059), 
or  9-83  (48  FR  35736).  as  applicable.  Sections 
1926.55(c)  and  1926.58  also  issued  under  29 
CFR  Part  1911. 

6.  Paragraph  (c)  of  i  1926.55  is  hereby 
revised  to  read  as  follows: 

5  1926.55    Gases,  vapor*,  fumes,  dusts, 
and  mists. 

***** 

(c)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  to  the  exposure  of 
employees  to  airborne  asbestos, 
tremolite.  anthophyllite,  or  actinolite 
dust.  Whenever  any  employee  is 
exposed  to  airborne  asbestos,  tremolite. 
anthophyllite.  or  actinolite  dust,  the 
requirements  of  §  1926.58  of  this  title 
shall  apply.  ~" 

7.  A  new  S  1926.58  is  added  to  Subpart 
D  to  read  as  follows: 

§  1926.M    Asbsstos,  trwnoMts. 
anttK>ptiy1Hte,  and  actinoltta. 

(a)  Scope  and  application.  This 
section  applies  to  all  construction  work 
as  defined  in  29  CFR  1910.12(b). 
including  but  not  limited  to  the 
following: 


(1)  Demolition  or  salvage  of  structures 
where  asbestos,  tremolite.  anthophyllite. 
or  actinolite  is  present; 

(2)  Removal  or  encapsulation  of 
materials  containing  asbestos,  tremolite, 
anthophyllite.  or  actinolite; 

(3)  Construction,  alteration,  repair, 
maintenance,  or  renovation  of 
structures,  substrates,  or  portions 
thereof,  that  contain  asbestos,  tremolite. 
anthophyllite,  or  actinolite; 

(4)  Installation  of  products  containing 
asbestos,  tremolite,  anthophyllite,  or 
actinolite; 

(5)  Asbestos,  tremolite.  anthophyllite. 
and  actinolite  spill/emergency  cleanup; 

and 

(6)  Transportation,  disposal,  storage, 
or  containment  of  asbestos,  tremolite, 
anthophyllite,  or  actinolite  or  products 
containing  asbestos,  tremolite, 
anthophyllite.  or  actinolite  on  the  site  or 
location  at  which  construction  activities 
are  performed. 

(b)  Definitions.  "Action  level"  means 
an  airborne  concentration  of  asbestos, 
tremolite,  anthophyllite,  actinolite,  or  a 
combination  of  these  minerals  of  0.1 
fiber  per  cubic  centimeter  (f/cc)  of  air 
calculated  as  an  eight  (8)-hour  time- 
weighted  average. 

"Asbestos"  includes  chrysotile. 
amosite.  crocidoUte,  tremolite  asbestos, 
anthophyllite  asbestos,  actinolite 
asbestos,  and  any  of  these  minerals  that 
has  been  chemically  treated  and/ or 
altered. 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee 
"Authorized  person"  means  any 
person  authorized  by  the  employer  and 
required  by  work  duties  to  be  present  in 
regulated  areas. 

"Clean  room"  means  an 
uncontaminated  room  having  facilities 
for  the  storage  of  employees'  street 
clothing  and  uncontaminated  materials 
and  equipment. 

"Competent  person"  means  one  who 
is  capable  of  identifying  existing 
asbestos,  tremolite.  anthophyllite.  or 
actinolite  hazards  in  the  workplace  and 
who  has  the  authority  to  take  prompt 
corrective  measures  to  eliminate  them, 
as  specified  in  29  CFR  1928.32(f).  The 
duties  of  the  competent  person  include 
at  least  the  following:  establishing  the 
negative-pressure  enclosure,  ensuring  its 
integrity,  and  controlling  entry  to  and 
exit  fi-om  the  enclosure;  supervising  any 
employee  exposure  monitoring  required 
by  the  standard;  ensuring  that  all 
employees  working  within  such  an 
enclosure  wear  the  appropriate  personal 
protective  equipment,  are  trained  in  the 
use  of  appropriate  methods  of  exposure 
control,  and  use  the  hygiene  facilities 


and  decontamination  procedures 
specified  in  the  standard;  tind  ensuring 
that  engineering  controls  in  use  are  in 
proper  operating  condition  and  are 
functioning  properly. 

"Decontamination  area"  means  an 
enclosed  area  adjacent  and  connected 
to  the  regulated  area  and  consisting  of 
an  equipment  room,  shower  area,  and 
clean  room,  which  is  used  for  the 
decontamination  of  workers,  materials, 
and  equipment  contaminated  with 
asbestos,  tremolite.  anthophyllite.  or 
actinolite. 

"Demolition"  means  the  wrecking  or 
taking  out  of  any  load-supporting 
structural  member  and  any  related 
razing,  removing,  or  stripping  of 
asbestos,  tremolite,  anthophyllite.  or 
actinolite  products. 

"Director"  means  the  Director, 
National  Institute  for  Occupational 
Safety  and  Health.  U.S.  Department  of 
Health  and  Human  Services,  or 
designee. 

"Employee  exposure"  means  that 
exposure  to  airborne  asbestos,  tremolite, 
anthophyUite,  actinolite.  or  a 
combination  of  these  minerals,  that 
would  occur  if  the  employee  were  not 
using  respiratory  protective  equipment. 

"Equipment  room  (change  room)" 
means  a  contaminated  room  located 
within  the  decontamination  area  that  is 
supplied  with  impermeable  bags  or 
containers  for  the  disposal  of 
contaminated  protective  clothing  and 
equipment. 

"Fiber"  means  a  particulate  form  of 
asbestos,  tremohte,  anthophyllite.  or 
actinolite.  5  micrometers  or  longer,  with 
a  length-to-diameter  ratio  of  at  least  3  to 
1. 

"High-efficiency  particulate  air 
(HEPA)  filter"  means  a  filter  capable  of 
trapping  and  retaining  at  least  99.97 
percent  of  all  monodispersed  particles  of 
0.3  micrometers  in  diameter  or  larger. 

"Regulated  area"  means  an  area 
established  by  the  employer  to 
demarcate  areas  where  airborne 
concentrations  of  asbestos,  tremolite. 
anthophyllite.  actinolite.  or  a 
combination  of  these  minerals  exceed  or 
can  reasonably  be  expected  to  exceed 
the  permissible  exposure  limit.  The 
regulated  area  may  take  the  form  of  (1)  a 
temporary  enclosure,  as  required  by 
paragraph  (e)(6)  of  this  section,  or  (2)  an 
area  demarcated  in  any  manner  that 
minimizes  the  number  of  employees 
exposed  to  asbestos,  tremolite, 
anthophyllite.  or  actinolite. 

"Removal"  means  the  taking  out  or 
stripping  of  asbestos,  tremolite, 
anthophyllite,  or  actinolite  or  materials 
containing  asbestos,  termolite, 
anthophyllite,  or  actinolite. 
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"Renovation"  means  the  modifying  of 
any  existing  structure,  or  portion 
thereof,  where  exposure  to  airborne 
asbestos,  fremoHte,  anthophyllite, 
actinolite  may  result. 

"Repair"  means  overhauling, 
rebuilding,  reconstructing,  or 
recon<fitioning  of  structures  or 
substrates  where  asbestos,  tremolite. 
anthophyUite,or  actinolite  is  present 

"Tremolite,  anthophyllite  and 
actinolite"  means  the  non-asbestos  form 
of  these  minerals,  and  any  of  these 
minerals  that  have  been  chemically 
treated  and/or  altered. 

(c)  Permissible  exposure  limit  (PEL). 
The  employer  shall  ensure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  asbestos,  tremolite, 
anthophyllite,  actinolite,  or  a 
combination  of  these  minerals  in  excess 
of  0.2  fiber  per  cubic  centimeter  of  air  as 
an  eight  (8)  hour  time-weighted  average 
(TWA),  as  determined  by  the  method 
prescribed  in  Appendix  A  of  this 
section,  or  by  an  equivalent  method. 

(d)  Communication  among  employers. 
On  multi-employer  worksites,  an 
employer  performing  asbestos,  tremolite, 
anthophyllite,  or  actinolite  work 
requiring  the  establishment  of  a 
regulated  area  shall  inform  other 
employers  on  the  site  of  the  nature  of 
the  employer's  work  with  asbestos, 
tremolite.  anthophyllite,  or  actinolite 
and  of  the  existence  of  and  requirements 
pertaining  to  regulated  areas. 

(e)  Regulated  areas — (1)  General.  The 
employer  shall  establish  a  regulated 
area  in  work  areas  where  airborne 
concentrations  of  asbestos,  trenu>lite, 
anthophyllite,  actinolite,  or  a 
combination  of  these  minerals  exceed  or 
can  reasonably  be  expected  to  exceed 
the  permissible  exposure  limit 
prescribed  in  paragraph  (c)  of  this 
section. 

(2)  Demarcation.  The  regulated  area 
shall  be  demarcated  in  any  manner  that 
minimizes  the  number  of  persons  within 
the  area  and  protects  persons  outside 
the  area  from  exposure  to  airborne 
concentrations  of  asbestos,  tremolite, 
anthophyllite.  actinolite,  or  a 
combination  of  these  minerals  in  excess 
of  the  permissible  exposure  limit. 

(3)  Access.  Access  to  regulated  areas 
shall  be  limited  to  authorized  persons  or 
to  persons  authorized  by  the  Act  or 
regulations  issued  pursuant  thereto. 

(4)  Respirators.  All  persons  entering  a 
regulated  area  shall  be  supplied  with  a 
respirator,  selected  in  accordance  with 
paragraph  (h)(2)  of  this  section. 

(5)  Prohibit  activities.  The  employer 
shall  ensure  that  employees  do  not  eat 
drink,  smoke,  diew  tobacco  or  gum,  or 
apply  cosmetics  tn  the  regulated  area. 


(6)  Requirements  for  asbestos 
removal,  demolition,  and  renovation 
operations,  (i)  Wherever  feasible,  the 
employer  shall  establish  negative- 
pressure  enclosures  before  conunencing 
removal,  demolition,  and  renovation 
operations. 

(ii)  The  employer  shall  designate  a 
competent  person  to  perform  or 
supervise  the  following  duties: 

(A)  Set  up  the  enclosure; 

(B)  Ensure  the  integrity  of  the 
enclos<ffe; 

(C)  Control  entry  to  and  exit  &om  the 
enclosure; 

(D)  Supervise  all  employee  exposure 
monitoring  required  by  this  section: 

(E)  Ensure  that  empkiyees  working 
within  the  enclosure  wear  protective 
clothing  and  respirators  as  required  by 
paragraphs  (i)  and  (h)  of  this  section 
and; 

(F)  Ensure  that  employees  are  trained 
in  the  use  of  engineering  controls,  wnk 
practices,  and  personal  piritectrve 
equipment; 

(G)  Ensure  that  employees  use  the 
hygiene  facilities  and  observe  the 
decontamination  procedures  specified  in 
paragraph  (j)  of  this  section;  and 

(H)  Ensure  that  engineering  controls 
are  functioning  properly. 

(iii)  In  addition  to  the  qualifications 
specified  in  paragraph  (b)  of  this 
section,  the  competent  person  shall  be 
trained  in  all  aspects  of  asbestos, 
tremolite,  anthophyllite,  or  actinolite 
abatement  the  contents  of  this 
standard,  the  identification  of  asbestos, 
tremolite,  anthophyllite.  or  actinolite 
and  their  removal  procedures,  and  other 
practices  for  reducing  the  hazard.  Such 
training  shall  be  obtained  in  a 
comprehensive  course,  such  as  a  course 
conducted  by  an  EPA  Asbestos  Training 
Center,  or  an  equivalent  coarse. 

(iv)  Exception:  For  small-scale,  short- 
duration  operations,  such  as  pipe  repair, 
valve  replacement  installing  electrical 
conduits,  installing  or  removing  drywall. 
roofing,  and  other  general  bnilding 
maintenance  or  renovation,  the 
employer  is  not  required  to  comply  with 
the  requirements  of  paragraph  (e)(6)  of 
this  section. 

(f)  Exposure  monitoring— {1]  General. 
(i)  Each  employer  who  has  a  workplace 
or  work  operation  covered  by  this 
standard  shall  perform  monitoring  to 
determine  accurately  the  airborne 
concentrations  of  asbestos,  tremolite. 
anthophyllite.  actinolite  or  a 
combination  of  these  minerals  to  which 
employees  may  be  exposed. 

(ii)  Determinations  of  employee 
exposure  shall  be  made  from  breathing 
zone  air  samples  that  are  representative 
of  the  8-hour  TWA  of  each  employee. 


(iii)  Representative  8-hour  TWA 
employee  exposure  shaQ  be  detennined 
on  tfie  basis  of  one  or  more  samples 
representing  fiill-shift  exposure  for 
employees  in  each  work  area. 

[2]  Initial  monitoring,  (i)  Each 
employer  who  has  a  workplace  or  work 
operation  covered  by  this  standard, 
except  as  provided  for  in  paragraphs 
(f)(2)(ii)  and  (n(2)(iii)  of  this  section, 
shall  perform  initial  monitoring  at  the 
initiation  of  each  asbestos,  tremolite. 
anthophyllite,  actinobte  )ob  to 
accurately  determine  the  airborne 
concentrations  of  asbestos,  tremolite. 
anthophyllite,  or  actinolite  to  which 
employees  may  be  exposed. 

(ii)  The  employer  may  demonstrate 
that  employee  exposures  are  below  the 
action  level  by  means  of  objective  data 
demonstrating  that  the  product  or 
material  containing  asbestos,  tremolite, 
anthophyllite.  actinolite,  or  a 
combination  of  these  minerals  cannot 
release  airborne  fibers  in  concentrations 
exceeding  the  action  level  under  those 
work  conditions  having  the  greatest 
potential  for  releasing  asbestos, 
tremolite,  anthophjrllite,  or  actinolite. 

(iii)  Where  die  employer  has 
monitored  each  asbestos,  tremolite, 
anthophyllite,  or  actinolite  job,  and  the 
data  were  obtained  during  work 
operations  conducted  under  workplace 
conditions  closely  resembling  the 
processes,  type  cdf  material,  cootroi 
methods,  woric  practices,  and 
environmental  conditions  used  and 
prevailing  in  the  employer's  current 
operations,  the  employer  may  rely  on 
such  earlier  monitoring  results  to  satisfy 
the  requirements  of  paragrajA  (fK2){i)  of 
this  section. 

(3)  Periodic  monitoring  within 
regulated  areas.  The  employer  shall 
conduct  daily  monitoring  that  is 
representative  of  the  exposure  of  each 
employee  who  is  assigned  to  work 
within  a  regulated  area.  Exception: 
When  all  employees  within  a  regulated 
area  are  equipped  with  supplied-air 
respirators  operated  in  the  positive- 
pressure  mode,  the  employer  may 
dispense  with  the  daily  monitoring 
required  by  this  paragraph. 

(4)  Termination  of  monitoring.  If  the 
periodic  monitoring  reqtiired  by 
parap-aph  (f)(3)  of  this  section  reveals 
that  employee  expostires,  as  indicated 
by  statistically  reliable  measurements, 
are  below  the  action  level  the  employer 
may  discontinue  monitoring  for  those 
employees  whose  exposures  are 
represented  by  such  monitoring. 

(5)  Method  of  monitoring.  [\]  All 
samples  taken  to  satisfy  the  monitoring 
requirements  of  paragraph  (f)  of  this 
section  shall  be  personal  samples 
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collected  following  the  porocedures 
specified  in  Appendix  A. 

(ii)  All  samples  taken  to  satisfy  the 
monitoring  requirements  of  paragraph  (f) 
of  this  section  shall  be  evaluated  using 
the  OSHA  Reference  Method  (ORM) 
specified  in  Appendix  A.  or  an 
equivalent  counting  method. 

(iii)  If  an  equivalent  method  to  the 
ORM  is  used,  the  employer  shall  ensure 
that  the  method  meets  the  following 
criteria: 

(A)  Replicate  exposure  data  used  to 
establish  equivalency  are  collected  in 
side-by-side  field  and  laboratory 
comparisons; 

(B)  The  comparison  indicates  that  90 
percent  of  the  samples  collected  in  the 
range  0.5  to  2.0  times  the  permissible 
limit  have  an  accuracy  range  of  plus  or 
minus  25  percent  of  the  ORM  results 
with  a  95  percent  confidence  level  as 
demonstrated  by  a  statistically  valid 
protocol;  and 

(C)  The  equivalent  method  is 
documented  and  the  results  of  the 
comparison  testing  are  maintained. 

(iv)  To  satisfy  the  monitoring 
requirements  of  paragraph  (f).  employers 
shall  rely  on  the  results  of  monitoring 
analysis  performed  by  laboratories  that 
have  instituted  quality  assurance 
programs  that  include  the  elements 
prescribed  in  Appendix  A: 

(6)  Employee  notification  of 
monitoring  results,  (i)  The  employer 
shall  notify  affected  employees  of  the 
monitoring  results  that  represent  that 
employee's  exposure  as  soon  as  possible 
following  receipt  of  monitoring  results. 

(ii)  The  employer  shall  notify  affected 
employees  of  the  results  of  monitoring 
representing  the  employee's  exposure  in 
writing  either  individually  or  by  posting 
at  a  centrally  located  place  that  is 
accessible  to  affected  employees. 

(7)  Observation  of  monitoring,  (i)  The 
employer  shall  provide  affected 
employees  or  their  designated 
representatives  an  opportunity  to 
observe  any  monitoring  of  employee 
exposure  to  asbestos,  tremolite, 
anthophyllite.  or  actinolite  conducted  in 
accordance  with  this  section. 

(ii)  When  observation  of  the 
monitoring  of  employee  exposure  to 
asbestos,  tremolite.  anthophyllite.  or 
actinolite  requires  entry  into  an  area 
where  the  use  of  protective  clothing  or 
equipment  is  required,  the  observer  shall 
be  provided  with  and  be  required  to  use 
such  clothing  and  equipment  and  shall 
comply  with  all  other  applicable  safefy 
and  health  procedures. 

(g)  Methods  of  compliance. — (1) 
Engineering  controls  and  work 
practices,  (i)  The  employer  shall  use  one 
or  any  combination  of  the  following 
control  methods  to  achieve  compliance 


with  the  permissible  exposure  limit 
prescribed  by  paragraph  (c)  of  this 
section: 

(A)  Local  exhaust  ventilation 
equipped  with  HEPA  filter  dust 
collection  systems; 

(B)  General  ventilation  systems; 

(C)  Vacuum  cleaners  equipped  with 
HEPA  filters; 

(D)  Enclosure  or  isolation  of  processes 
producing  asbestos,  tremolite. 
anthophyllite,  or  actinolite  dust; 

(E)  Use  of  wet  methods,  wetting 
agents,  or  removal  encapsulants  to 
control  employee  exposures  during 
asbestos,  tremolite.  anthophyllite.  or 
actinolite  handling,  mixing,  removal, 
cutting,  application,  and  cleanup; 

(F)  Prompt  disposal  of  wastes 
contaminated  vrith  asbestos,  tremolite. 
anthophyllite.  or  actinohte  in  leak-tight 
containers;  or 

(G)  Use  of  work  practices  or  other 
engineering  controls  that  the  Assistant 
Secretary  can  show  to  be  feasible. 

(ii)  Wherever  the  feasible  engineering 
and  work  practice  controls  described 
above  are  not  sufficient  to  reduce 
employee  exposure  to  or  below  the  limit 
prescribed  in  paragraph  (c).  the 
employer  shall  use  them  to  reduce 
employee  exposure  to  the  lowest  levels 
attainable  by  these  controls  and  shall 
supplement  them  by  the  use  of 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (h) 
of  this  section. 

(2)  Prohibitions,  (i)  High-speed 
abrasive  disc  saws  that  are  not 
equipped  with  appropriate  engineering 
controls  shall  not  be  used  for  work 
related  to  asbestos,  tremolite. 
anthophyllite.  or  actinolite. 

(ii)  Compressed  air  shall  not  be  used 
to  remove  asbestos,  tremolite. 
anthophyllite,  or  actinolite  or  materials 
containing  asbestos,  tremolite, 
anthophyllite.  or  actinohte  unless  the 
compressed  air  is  used  in  conjunction 
with  an  enclosed  ventilation  system 
designed  to  capture  the  dust  cloud 
created  by  the  compressed  air. 

(iii)  Materials  containing  asbestos, 
tremolite.  anthophyllite.  or  actinolite 
shall  not  be  applied  by  spray  methods. 
(3)  Employee  rotation.  The  employer 
shall  not  use  employee  rotation  as  a 
means  of  compliance  with  the  exposure 
limit  prescribed  in  paragraph  (c)  of  this 
section. 

(h)  Respiratory  protection. — (1) 
General.  The  employer  shall  provide 
respirators,  and  ensure  that  they  are 
used,  where  required  by  this  section. 
Respirators  shall  be  used  in  the 
following  drciunstances: 

(i)  Diuing  the  interval  necessary  to 
install  or  implement  feasible  engineering 
and  work  practice  controls; 


(ii)  In  work  operations  such  as 
maintenance  and  repair  activities,  or 
other  activities  for  which  engineering 
and  work  practice  controls  are  not 
feasible; 

(iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  exposure 
to  or  below  the  exposure  limit;  and 

(iv)  In  emergencies. 

(2)  Respirator  selection,  (i)  Where 
respirators  are  used,  the  employer  shall 
select  and  provide,  at  no  cost  to  the 
employee,  the  appropriate  respirator  as 
specified  in  Table  D-4,  and  shall  ensure 
that  the  employee  uses  the  respirator 
provided. 

(ii)  The  employer  shall  select 
respirators  from  among  those  jointly 
approved  as  being  acceptable  for 
protection  by  the  Mine  Safefy  and 
Health  Administration  (MSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  under  the 
provisions  of  30  CFR  Part  11. 

(iii)  The  employer  shall  provide  a 
powered,  air-purifying  respirator  in  lieu 
of  any  negative-pressure  respirator 
specified  in  Table  D-4  whenever 

(A)  An  employee  chooses  to  use  this 
type  of  respirator,  and 

(B)  This  respirator  will  provide 
adequate  protection  to  the  employee. 

Table  D-4. -Respiratory  Protection  for 
Asbestos.  Tremoute.  Anthophylute, 
AND  AcnNOuTE  Fibers 
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(3)  Respirator  program,  (i)  Where 
respiratory  protection  is  used,  the 
employer  shall  institute  a  respirator 
program  in  accordance  with  29  CFR 
1910.134(b).  (d).  (e).  and  (f). 

(ii)  The  employer  shall  permit  each 
employee  who  uses  a  filter  respirator  to 


change  the  filter  elements  whenever  an 
increase  in  breathing  resistance  is 
detected  and  shall  maintain  an  adequate 
supply  of  filter  elements  for  this 
purpose. 

(iii)  Employees  who  wear  respirators 
shall  be  permitted  to  leave  work  areas 
to  wash  their  faces  and  respirator 
facepieces  whenever  necessary  to 
prevent  skin  irritation  associated  with 
respirator  use. 

(iv)  No  employee  shall  be  assigned  to 
tasks  requiring  die  use  of  respirators  if. 
based  on  his  or  her  most  recent 
examination,  an  examining  physician 
determines  that  the  employee  will  be 
unable  to  function  normally  wearing  a 
respirator,  or  that  the  safety  or  health  of 
the  employee  or  of  other  employees  will 
be  impaired  by  the  use  of  a  respirator. 
Such  employee  shall  be  assigned  to 
another  job  or  given  the  opportunify  to 
transfer  to  a  different  position  the  duties 
of  which  he  or  she  is  able  to  perform 
with  the  same  employer,  in  the  same 
geographical  area,  and  with  the  same 
seniority,  status,  and  rate  of  pay  he  or 
she  had  just  prior  to  such  transfer,  if 
such  a  different  position  is  available. 

(4)  Respirator  fit  testing,  (i)  TTie 
employer  shall  ensure  that  the  respirator 
issued  to  the  employee  exhibits  the  least 
possible  facepiece  leakage  and  that  the 
respirator  is  fitted  properly. 

(ii)  Employers  shall  perform  either 
quantitative  or  qualitative  face  fit  tests 
at  the  time  of  initial  fitting  and  at  least 
every  6  months  thereafter  for  each 
employee  wearing  a  negative-pressure 
respirator.  The  quaUtative  fit  tests  may 
be  used  only  for  testing  the  fit  of  half- 
mask  respirators  where  they  are 
pennited  to  be  worn,  and  shall  be 
conducted  in  accordance  with  Appendix 
C.  The  tests  shall  be  used  to  select 
facepieces  that  provide  the  required 
protection  as  prescribed  in  Table  1. 

(i)  Protective  clothing— (1)  General. 
The  employer  shall  provide  and  require 
the  use  of  protective  clothing,  such  as 
coveralls  or  similar  whole-body 
clothing,  head  coverings,  gloves,  and 
foot  coverings  for  any  employee 
exposed  to  airborne  concentrations  of 
asbestos,  tremolite,  anthophyllite, 
actinolite  or  a  combination  of  these 
minerals  that  exceed  the  permissible 
exposure  limit  prescribed  in  paragraph 
(c)  of  this  section. 

(2)  Laundering,  (i)  The  employer  shall 
ensure  that  laundering  of  contaminated 
clothing  is  done  so  as  to  prevent  the 
release  of  airborne  asbestos,  tremolite, 
anthophyllite,  actinolite.  or  a 
combination  of  these  minerals  in  excess 
of  the  exposure  limit  prescribed  in 
paragraph  (c)  of  this  section. 

(ii)  Any  employer  who  gives 
contaminated  clothing  to  another  person 


for  laundering  shall  inform  such  person 
of  the  requirement  in  paragraph  (i)(2)(i) 
of  this  section  to  effectively  prevent  the 
release  of  airborne  asbestos,  tremolite, 
anthophyllite,  actinolite,  or  a 
combination  of  these  minerals  in  excess 
of  the  exposure  limit  prescribed  in 
paragraph  (c)  of  this  section. 

(3)  Contaminated  clothing. 
Contaminated  clothing  shall  be 
transported  in  sealed  impermeable  bags, 
or  other  closed,  impermeable  containers, 
and  be  labeled  in  accordance  with 
paragraph  (k)  of  this  section. 

(4)  Protective  clothing  for  removal, 
demolition,  and  renovation  operations. 
(i)  The  competent  person  shall 
periodically  examine  worksuits  worn  by 
employees  for  rips  or  tears  that  may 
occur  during  performance  of  work. 

(ii)  When  rips  or  tears  are  detected 
while  an  employee  is  working  within  a 
negative-pressure  enclosure,  rips  and 
tears  shall  be  immediately  mended,  or 
the  worksuit  shall  be  immediately 
replaced. 

(j)  Hygiene  facilities  and  practices — 
(1)  General,  (i)  The  employer  shall 
provide  clean  change  areas  for 
employees  required  to  work  in  regulated 
areas  or  required  by  paragraph  (i)(l)  of 
this  section  to  wear  protective  clothing. 
Exception:  In  lieu  of  the  change  area 
requirement  specified  in  paragraph 
(j)(l)(i),  the  employer  may  permit 
employees  engaged  in  small  scale,  short 
diu-ation  operations,  as  described  in 
paragraph  (e)(6)  of  this  section,  to  clean 
their  protective  clothing  with  a  portable 
HEPA-equipped  vacuum  before  such 
employees  leave  the  area  where 
maintenance  was  performed. 

(ii)  The  employer  shall  ensure  that 
change  areas  are  equipped  with 
separate  storage  facilities  for  protective 
clothing  and  street  clothing,  in 
accordance  with  section  1910.141(e). 

(iii)  Whenever  food  or  beverages  are 
consumed  at  the  worksite  and 
employees  are  exposed  to  airborne 
concentrations  of  asbestos,  tremolite, 
anthophyllite.  actinolite.  or  a 
combination  of  these  minerals  in  excess 
of  the  permissible  exposure  limit,  the 
employer  shall  provide  lunch  areas  in 
which  the  airborne  concentrations  of 
asbestos,  tremolite,  anthophyllite. 
actinolite.  or  a  combination  of  these 
minerals  are  below  the  action  level. 

(2)  Requirements  for  removal, 
demolition,  and  renovation  operations — 
(i)  Decontamination  area.  Except  for 
small  scale,  short  duration  operations, 
as  described  in  paragraph  (e)(e)  of  this 
section,  the  employer  shall  establish  a 
decontamination  area  that  is  adjacent 
and  connected  to  the  regidated  area  for 
the  decontamination  of  employees 
contaminated  with  asbestos,  tremolite. 


anthophyllite,  or  actinolite.  The 
decontamination  area  shall  consist  of  an 
equipment  room,  shower  area,  and  clean 
room  in  series.  The  employer  shall 
ensure  that  employees  enter  and  exit  the 
regulated  area  through  the 
decontamination  area. 

(ii)  Clean  room.  The  clean  room  shall 
be  equipped  with  a  locker  or 
appropriate  storage  container  for  each 
employee's  use. 

(iii)  Shower  area.  Where  feasible, 
shower  facilities  shall  be  provided 
which  comply  with  29  CFR 
1910.141(d)(3).  The  showers  shall  be 
contiguous  both  to  the  equipment  room 
and  the  clean  change  room,  unless  the 
employer  can  demonstrate  that  this 
location  is  not  feasible.  Where  the 
employer  can  demonstrate  that  it  is  not 
feasible  to  locate  the  shower  between 
the  equipment  room  and  the  clean 
change  room,  the  employer  shall  ensure 
that  employees: 

(A)  Remove  asbestos,  tremolite. 
anthophyllite,  or  actinolite 
contamination  from  their  worksuits 
using  a  HEPA  vacuum  before  proceeding 
to  a  shower  that  is  not  contiguous  to  the 
work  area;  or 

(B)  Remove  their  contaminated 
worksuits,  don  clean  worksuits.  and 
proceed  to  a  shower  that  is  not 
contiguous  to  the  work  area. 

(iv)  Equipment  room.  The  equipment 
room  shall  be  supphed  vrith 
impermeable,  labeled  bags  and 
containers  for  the  containment  and 
disposal  of  contaminated  protective 
clothing  and  equipment. 

(v)  Decontamination  area  entry 
procedures.  (A)  the  employer  shall 
ensure  that  employees: 

[1)  Enter  the  decontamination  area 
through  the  clean  room: 

[2)  Remove  and  deposit  street  clothing 
within  a  locker  provided  for  their  use; 
and 

(5)  Put  on  protective  clothing  and 
respiratory  protection  before  leaving  the 
clean  room. 

(B)  Before  entering  the  enclosure,  the 
employer  shall  ensure  that  employees 
pass  through  the  equipment  room. 

(vi)  Decontamination  area  exit 
procedures.  (A)  Before  leaving  the 
regulated  area,  the  employer  shall 
ensure  that  employees  remove  all  gross 
contamination  and  debris  from  their 
protective  clothing. 

(B)  The  employer  shall  ensure  that 
employees  remove  their  protective 
clothing  in  the  equipment  room  and 
deposit  the  clothing  in  labeled 
impermeable  bags  or  containers. 

(C)  The  employer  shall  ensure  that 
employees  do  not  remove  their 
respirators  in  the  equipment  room. 
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[D)  The  employer  shall  ensure  that 
employees  shower  prior  to  entering  the 
clean  room. 

(E)  The  employer  shall  ensure  that, 
after  showering,  employees  enter  the 
clean  room  before  changing  into  street 

clothes. 

(k)  Communication  of  hazards  to 
employees— [y]  Signs,  (i)  Warning  signs 
that  demarcate  the  regulated  area  shall 
be  provided  and  displayed  at  each 
location  where  airborne  concentrations 
of  asbestos,  tremohte,  anthophyllite. 
actinolite.  or  a  combination  of  these 
minerals  may  be  in  excess  of  the 
exposure  limit  prescribed  in  paragraph 
(c)  of  this  section.  Signs  shall  be  posted 
at  such  a  distance  from  such  a  location 
that  an  employee  may  read  the  signs 
and  take  necessary  protective  steps 
before  entering  the  area  marked  by  the 

signs.  .     , . 

(ii)  The  warning  signs  required  by 
paragraph  (k)(l)(i)  of  this  secUon  shall 
bear  the  following  information: 

DANGER 

ASBESTOS 

CANCER  AND  LUNG  DISEASE 

HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

RESPIRATORS  AND  PROTECTIVE 
CLOTHING  ARE  REQUIRED  IN  THIS 
AREA 

(iii)  Where  minerals  in  the  regulated 
area  are  only  tremolite.  anthophyllite  or 
actinohte,  the  employer  may  replace  the 
term  "asbestos"  with  the  appropriate 
mineral  name. 

(2)  Labels,  (i)  Labels  shall  be  affixed 
to  all  products  containing  asbestos, 
tremolite,  anthophyllite,  or  actinolite 
and  to  all  containers  containing  such 
products,  including  waste  containers. 
Where  feasible,  installed  asbestos, 
tremolite,  anthophyllite,  or  actinolite 
products  shall  contain  a  visible  label. 

(ii)  Labels  shall  be  printed  in  large, 
bold  letters  on  a  contrasting 
background. 

(iii)  Labels  shall  be  used  in 
accordance  with  the  requirements  of  29 
CFR  1910.1200(f)  of  OSHA's  Hazard 
Communication  standard,  and  shall 
contain  the  folowing  information: 

DANGER 

CONTAINS  ASBESTOS  FIBERS 

AVOID  CREATING  DUST 

CANCER  AND  LUNG  DISEASE 

HAZARD 

(iv)  Where  minerals  to  be  labeled  are 
only  tremolite,  anthophyllite  and 
actinohte,  the  employer  may  replace  the 
term  "asbestos"  with  the  appropriate 
mineral  name. 


(v)  Labels  shall  contain  a  warning 
statement  against  breathing  airborne 
asbestos,  tremolite,  anthophyllite,  or 
actinohte  fibers.         .    .  ^  ,  .     . 

(vi)  The  provisions  for  labels  required 
by  parawaphs  {k)(2)(iHlt)(2)(iv)  do  not 
apply  where: 

(A)  asbestos,  tremolite,  anthophyllite. 
or  actinolite  fibers  have  been  modified 
by  a  bonding  agent,  coating,  binder,  or 
other  material,  provided  that  the 
manufacturer  can  demonstrate  that, 
during  any  reasonably  foreseeable  use, 
handling,  storage,  disposal,  processing, 
or  transportation,  no  airborne 
concentrations  of  asbestos,  tremolite. 
anthophyllite.  actinolite,  or  a 
combination  of  these  mineral  fibers  in 
excess  of  the  action  level  wiU  be 
released,  or 

(B)  asbestos,  tremolite,  anthophyllite. 
actinolite,  or  a  combination  of  these 
minerals  is  present  in  a  product  in 
concentrations  less  than  0.1  percent  by 
weight 

(3)  Employee  information  ana 
training,  (i)  The  employer  shall  Institute 
a  training  program  for  all  employees 
exposed  to  airborne  concentrations  of 
asbestos,  tremolite.  anthophyllite, 
actinolite,  or  a  combination  of  these 
minerals  in  excess  of  the  action  level 
and  shall  ensure  their  participation  in 

the  program.  ...» 

(ii)  Training  shall  be  provided  pnor  to 
or  at  the  time  of  initial  assignment, 
unless  the  employee  has  received 
equivalent  training  within  the  previous 
12  months,  and  at  least  annually 
thereafter. 

(iii)  The  training  program  shall  be 
conducted  in  a  manner  that  the 
employee  is  able  to  understand.  The 
employer  shall  ensure  that  each  such 
employee  is  informed  of  the  following: 

(A)  Methods  of  recognizing  asbestos, 
tremohte.  anthophyllite,  and  actinolite; 

(B)  The  health  effects  associated  with 
asbestos.  tremoUte.  anthophyUite.  or 
actinolite  exposure; 

(C)  The  relationship  between  smoking 
and  asbestos,  tremolite,  anthophyllite. 
and  actinohte  in  producing  lung  cancer. 

(D)  The  nature  of  operations  that 
could  result  in  exposure  to  asbestos, 

.   tremoUte,  anthophyllite,  and  actinolite, 
the  importance  of  necessary  protective 
controls  to  minimize  exposure  including, 
as  appUcable,  engineering  controls, 
work  practices,  respirators, 
housekeeping  procedures,  hygiene 
facilities,  protective  clothing, 
decontamination  procedures,  emergency 
procedures,  and  waste  disposal 
procedures,  and  any  necessary 
instruction  in  the  use  of  these  controls 
and  procedures; 

(E)  The  purpose,  proper  use,  fitting 
instructions,  and  limitations  of 


respirators  as  required  by  29  CFR 
1910.134: 

(F)  The  appropriate  work  practices  for 
performing  the  asbestos.  tremoUte. 
anthophyllite.  or  actinoUte  job;  and 

(G)  Medical  surveillance  program 
requirements. 

(H)  A  review  of  this  standard, 
including  appendices. 

(4)  Access  to  training  materials,  (i) 
The  employer  shaU  make  readily 
available  to  aU  affected  employees 
without  cost  all  written  materials 
relating  to  the  employee  training 
program,  including  a  copy  of  this 
regulation. 

(ii)  The  employer  shall  provide  to  the 
Assistant  Secretary  and  the  Director, 
upon  request,  aU  information  and 
training  materials  relating  to  the 
employee  information  and  training 
program. 

(1)  Housekeeping— {\)  Vacuuming. 
Where  vacuuming  methods  are  selected, 
HEPA  filtered  vacuuming  equipment 
must  be  used.  The  equipment  shall  be 
used  and  emptied  in  a  manner  that 
minimizes  the  reentry  of  asbestos, 
tremolite,  anthophyUite,  or  actinoUte 
into  the  workplace. 

(2)  Waste  disposal.  Asbestos  waste, 
scrap,  debris,  bags,  containers, 
equipment,  and  contaminated  clothing 
consigned  for  disposal  shall  be  collected 
and  disposed  of  in  sealed,  labeled, 
impermeable  bags  or  other  dosed, 
labeled,  impermeable  containers. 

(m)  Medical  surveillance — (1) 
General— {i]  Employees  covered.  The 
employer  shaU  institute  a  medical 
surveUlance  program  for  aU  employees 
engaged  in  work  involving  levels  of 
asbestos,  tremolite,  anthophyUite. 
actinoUte  or  a  combination  of  these 
minerals,  at  or  above  the  action  level  for 
30  or  more  days  per  year,  or  who  are 
required  by  this  section  to  wear 
negative  pressiue  respirators. 

(ii)  Examination  by  a  physician.  (A) 
The  employer  shaU  ensure  that  aU 
medical  examinations  and  procedures 
are  performed  by  or  under  the 
supervision  of  a  Ucensed  physician,  and 
are  provided  at  no  cost  to  the  employee 
and  at  a  reasonable  time  and  place. 

(B)  Persons  other  than  such  Ucensed 
physicians  who  administer  the 
pulmonary  function  testing  required  by 
this  section  shall  complete  a  training 
course  in  spirometry  sponsored  by  an 
appropriate  academic  or  professional 
institution. 

(2)  Medical  examinations  and 
consultations— {i)  Frequency.  The 
employer  shaU  make  available  medical 
examinations  and  consultations  to  each 
employee  covered  under  paragraph 


(m)(l)(i)  of  this  section  on  the  following 
schedules: 

(A)  Prior  to  assignment  of  the 
employee  to  an  area  where  negative- 
pressure  respirators  are  worn; 

(Bj  When  the  employee  is  assigned  to 
an  area  where  exposure  to  asbestos, 
tremolite.  anthophyllite.  actinolite.  or  a 
combination  of  these  minerals  may  be  at 
or  above  the  action  level  for  30  or  more 
days  per  year,  a  medical  examination 
must  be  given  within  10  working  days 
following  the  thirtieth  day  of  exposure: 

(C)  And  at  least  annually  thereafter. 

(D)  If  the  examining  physician 
determines  that  any  of  the  examinations 
should  be  provided  more  frequently  than 
specified,  the  employer  shall  provide 
such  examinations  to  affected 
employees  at  the  frequencies  specified 
by  the  physician. 

(E)  Exception:  No  medical 
examination  is  required  of  any 
employee  if  adequate  records  show  that 
the  employee  has  been  examined  in 
accordance  with  this  paragraph  within 
the  past  1-year  period. 

(ii)  Content.  Medical  examinations 
made  available  pursuant  to  paragraphs 
(m)(2)(i)(A)-(m)(2)(i)(C)  of  this  section 
shall  include: 

(A)  A  medical  and  work  history  with 
special  emphasis  directed  to  the 
pulmonary,  cardiovascular,  and 
gastrointestinal  systems. 

(B)  On  initial  examination,  the 
standardized  questionnaire  contained  in 
Appendix  D,  Part  1,  and,  on  annual 
examination,  the  abbreviated 
standardized  questionnaire  contained  in 
Appendix  D,  Part  2. 

(C)  A  physical  examination  directed 
to  the  pulmonary  and  gastrointestinal 
systems,  including  a  chest 
roentgenogram  to  be  administered  at  the 
discretion  of  the  physician,  and 
pulmonary  function  tests  of  forced  vital 
capacity  (FVC)  and  forced  expiratory 
volume  at  one  second  (FEVi). 
Interpretation  and  classification  of  chest 
roentgenograms  shall  be  conducted  in 
accordance  with  Appendix  E. 

(0)  Any  other  examinations  or  tests 
deemed  necessary  by  the  examining 
physician. 

(3)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
examining  physician: 

(i)  A  copy  of  this  standard  and 
Appendices  D,  E,  and  I; 

(ii)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure; 

(iii)  The  employee's  representative 
exposure  level  or  anticipated  exposure 
level; 


(iv)  A  description  of  any  personal 
protective  and  respiratory  equipment 
used  or  to  be  used;  and 

(v)  Information  from  previous  medical 
examinations  of  the  affected  employee 
that  is  not  otherwise  available  to  the 
examining  physician. 

(4)  Physician's  written  opinion,  (i)  The 
employer  shaU  obtain  a  written  opinion 
from  the  examining  physician.  This 
written  opinion  shall  contain  the  results 
of  the  medical  examination  and  shall 
include: 

(A)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  that  would  place  the 
employee  at  an  increased  risk  of 
material  health  impairment  from 
exposure  to  asbestos,  tremolite, 
anthophyllite,  or  actinolite; 

(B)  Any  recommended  limitations  on 
the  employee  or  on  the  use  of  personal 
protective  equipment  such  as 
respirators:  and 

(C)  A  statement  that  the  employee  has 
been  informed  by  the  physician  of  the 
results  of  the  medical  examination  and 
of  any  medical  conditions  that  may 
result  from  asbestos,  tremolite, 
anthophyllite,  or  actinolite  exposure. 

(ii)  "The  employer  shall  instruct  the 
physician  not  to  reveal  in  the  written 
opinion  given  to  the  employer  specific 
findings  or  diagnoses  unrelated  to 
occupational  exposure  to  asbestos, 
tremolite,  anthophyllite,  or  actinolite. 

(iii)  The  employer  shall  provide  a 
copy  of  the  physician's  written  opinion 
to  the  affected  employee  within  30  days 
from  its  receipt. 

(n)  Recordkeeping — (1)  Objective  data 
for  exempted  operations,  (i)  Where  the 
employer  has  relied  on  objective  data 
that  demonstrate  that  products  made 
from  or  containing  asbestos,  tremolite, 
anthophyllite.  or  actinolite  are  not 
capable  of  releasing  fibers  of  asbestos, 
tremolite,  anthophyllite,  or  actinolite  or 
a  combination  of  these  minerals,  in 
concentrations  at  or  above  the  action 
level  under  the  expected  conditions  of 
processing,  use.  or  handling  to  exempt 
such  operations  from  the  initial 
monitoring  requirements  under 
paragraph  (f)(2)  of  this  section,  the 
employer  shall  establish  and  maintain 
an  accurate  record  of  objective  data 
reasonably  relied  upon  in  support  of  the 
exemption. 

(ii)  The  record  shall  include  at  least 
the  following  information: 

(A)  The  product  qualifying  for 
exemption; 

(B)  The  source  of  the  objective  data; 

(C)  The  testing  protocol,  results  of 
testing,  and/or  analysis  of  the  material 
for  the  release  of  asbestos,  tremolite, 
anthophyllite,  or  actinolite: 


(D)  A  description  of  the  operation 
exempted  and  how  the  data  suppo'l  the 
exemption;  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposures  covered  by  the 
exemption. 

(iii)  The  employer  shall  maintain  this 
record  for  the  duration  of  the  employer's 
reliance  upon  such  objective  data. 

(2)  Exposure  measurements,  (i)  The 
employer  shall  keep  an  accurate  record 
of  all  measurements  taken  to  monitor 
employee  exposure  to  asbestos, 
tremolite,  anthophyllite,  or  actinolite  as 
prescribed  in  paragraph  (f)  of  this 
section. 

Note:  The  employer  may  utilize 
the  services  of  competent  organizations 
such  as  industry  trade  associations  and 
employee  associations  to  maintain  the 
records  required  by  this  section. 

(ii)  This  record  shall  include  at  least 
the  foUowing  information: 

(A)  The  date  of  measurement; 

(B)  The  operation  involving  exposure 
to  asbestos,  tremolite,  anthophyUite,  or 
actinoUte  that  is  being  monitored; 

(C)  Sampling  and  analytical  methods 
used  and  evidence  of  their  accuracy; 

(D)  Number,  duration,  and  results  of 
samples  taken; 

(E)  Type  of  protective  devices  worn,  if 
any:  and 

(F)  Name,  social  security  number,  and 
exposure  of  the  employees  whose 
exposures  are  represented. 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  thirty  (30)  years,  in 
accordance  with  29  CFR  1910.20. 

(3)  Medical  sun'eillance.  (i)  The 
employer  shall  establish  and  maintain 
an  accurate  record  for  each  employee 
subject  to  medical  surveillance  by 
paragraph  (m)  of  this  section,  in 
accordance  with  29  CFR  1910.20. 

(ii)  The  record  shall  include  at  least 
the  following  information: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  A  copy  of  the  employee's  medical 
examination  results,  including  the 
medical  history,  questionnaire 
responses,  results  of  any  tests,  and 
physician's  recommendations. 

(C)  Physician's  written  opinions; 

(D)  Any  employee  medical  complaints 
related  to  exposure  to  asbestos, 
tremolite,  anthophyllite,  or  actinolite; 
and 

(E)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
paragraph  (m)  of  this  section. 

(iii)  The  employer  shall  ensure  that 
this  record  is  maintained  for  the 
duration  of  employment  plus  thirty  (30) 
years,  in  accordance  with  29  CFR 
1910.20. 
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(4)  Training  records.  The  employer 
shall  maintain  all  employee  training 
records  for  one  1  year  beyond  the  last 
date  of  employment  by  that  employer. 

[5)AvaHabHity.  (i)  The  employer, 
upon  vnitten  request,  shall  make  all 
records  required  to  be  maintained  by 
this  section  available  to  the  Assistant 
Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  The  employer,  upon  request,  shall 
make  any  exposure  records  required  by 
paragraphs  (f)  and  (n)  of  this  section 
available  for  examination  and  copying 
to  affected  employees,  former 
employees,  designated  representatives, 
and  the  Assistant  Secretary,  in 
accordance  with  29  CFR  1910.20(aHe) 
and  (gH>) 

(iii)  The  employer,  upon  request,  shall 
make  employee  medical  records 
required  by  paragraphs  (m)  and  (n]  of 
this  section  available  for  examination 
and  copying  to  the  subject  employee, 
anyone  having  the  specific  written 
consent  of  the  subject  employee,  and  the 
Assistant  Secretary,  in  accordance  with 
29  CFR  1910.20. 

(6)  Transfer  of  records.  (i)The 
employer  shall  comply  with  the 
requirements  concerning  transfer  of 
records  set  forth  in  29  CFR  1910.20  (h). 

(ii)  Whenever  the  employer  ceases  to 
do  business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director  at 
least  90  days  prior  to  disposal  and,  upon 
request,  transmit  them  to  the  Director. 

(o)  Dates— {!)  Effective  date.  This 
section  shall  become  effective  (insert 
date  30  days  from  publication  in  the 
Federal  Register].  The  requirements  of 
the  asbestos  standard  issued  in  ]une 
1972  (37  FR  11318),  as  amended,  and 
published  in  29  CFR  1910.1001  (1985) 
remain  in  effect  until  compliance  is 
achieved  with  the  parallel  provisions  of 
tnis  standard. 

(2)  Start-up  dates,  (i)  The 
requirements  of  paragraphs  (c)  through 
(n)  of  this  section,  including  the 
engineering  controls  specified  in 
paragraph  (g)(1)  of  this  section,  shall  be 
complied  with  by  [insert  date  210  days 
from  publication  in  the  Federal 
Register]. 

(p)  Appendices.  (1)  Appendices  A  C 
D,  and  E  to  this  section  are  incorporated 
as  part  of  this  section  and  the  contents 
of  these  appendices  are  mandatory. 

(2)  Appendices  a  F.  G,  H.  and  I  to  this 
section  are  informational  and  are  not 
intended  to  create  any  additional 
obligations  not  otherwise  imposed  or  to 
detract  from  any  existing  obligations. 


Appoidix  A  ta  §  lt>2e.5a— OSHA  ReferMice 
Method — Mandatory 

This  mandatory  appendix  specifies  the 
procedure  for  analyzing  air  samples  for 
asbestos,  tremolite,  anthophyllile.  and 
actinotite  and  specifies  quality  control 
procedures  that  must  be  implemented  by 
laboratories  performing  the  analysis.  The 
sampling  and  analytical  methods  described 
below  represent  the  elements  of  the  available 
monitixing  methods  (such  as  the  NtOSH  7400 
method)  which  OSHA  considers  to  be 
essential  to  achieve  adequate  employee 
exposure  monitoring  while  allowing 
employers  to  use  methods  that  are  already 
established  within  their  organizations.  All 
employers  who  are  required  to  conduct  air 
monitoring  under  paragraph  (f)  of  the 
standard  are  required  to  utilize  analytical 
laboratories  that  use  this  procedure,  or  an 
equivalent  method,  for  collecting  and 
analyzing  samples. 

Sampling  and  Analytical  Procedure 

1.  The  sampling  medium  for  air  samples 
shall  be  mixed  cellulose  ester  filter 
membranes.  These  shall  be  designated  by  the 
manufacturer  as  suitable  for  asbestos, 
tremolite,  anthophyllite,  and  actinolite 
counting.  See  below  for  rejection  of  blanks. 

2.  The  preferred  collection  device  shall  be 
the  25-mm  diameter  cassette  with  an  open- 
faced  50-mm  extension  cowl.  The  37-mm 
cassette  may  be  used  if  necessary  but  only  if 
written  justification  for  the  need  to  use  the 
37-mm  filter  cassette  accompanies  the  sample 
results  in  the  employee's  exposure  monitoring 
record. 

3.  An  air  flow  rate  between  aS  liter/min 
and  2.5  liters/min  shall  be  selected  for  the 
25/mm  cassette.  If  the  37-mm  cassette  is 
used,  an  air  flow  rate  between  1  liter/min 
and  2.5  Klers/min  shall  be  selected. 

4.  Where  possible,  a  sufficient  air  volume 
for  each  air  sample  shall  be  collected  to  yield 
between  1C»  and  1,300  fibers  per  square 
millimeter  on  the  membrane  filter.  If  a  filter 
darkens  in  appearance  or  if  loose  dust  is  seen 
on  the  filter,  a  second  sample  shall  be 
started. 

5.  Ship  the  samples  in  a  rigid  container 
with  sufficient  packing  material  to  prevent 
dislodging  the  collected  fibers.  Packing 
material  that  has  a  high  electrostatic  charge 
on  its  surface  (e.g.,  expanded  polystyrene) 
cannot  he  ued  because  such  material  can 
cause  loss  of  fibers  to  the  sides  of  the 
cassette. 

6.  Calibrate  each  personal  sampling  pump 
before  and  after  use  with  a  representative 
filter  cassette  installed  between  the  pump 
and  the  calibration  devices. 

7.  Personal  samples  shall  be  taken  in  the 
"breathing  zone  "  of  the  employee  (i.e., 
attached  to  or  near  the  collar  or  lapel  near 
the  worker's  face). 

8.  Fiber  counts  shall  be  made  by  positive 
phase  contrast  using  a  microscope  with  an  8 
to  10  X  eyepiece  and  a  40  to  45  X  objective 
for  a  total  magnification  of  approximately  400 
X  and  a  numerical  aperture  of  0.65  to  0.75. 
The  microscope  shall  also  t>e  fitted  with  a 
green  or  blue  filter. 

9.  The  microscope  shall  t)e  fitted  with  a 
Walton-Beckett  eyepiece  graiicuie  calibrated 


for  a  field  diameter  of  100  micrometers  (-f  / 
-  2  micrometers). 

10.  The  phase-shift  detection  Umit  of  the 
microscope  shall  be  about  3  degrees 
measured  using  the  HSE  phase  shift  test  slide 
as  outlined  below. 

a.  Place  the  test  slide  on  the  microscope 
stage  and  center  it  under  the  phase  objective. 

b.  Bring  the  blocks  of  grooved  lines  into 
focus. 

Note.— The  slide  consists  of  seven  sets  oi 
grooved  lines  (ca.  20  grooves  to  each  block) 
in  descending  order  of  visibility  from  sets  1  to 
7,  seven  being  the  least  visible.  The 
requirements  for  asl>est08,  tremolite, 
anthophyllite,  and  actinolite  counting  are  that 
the  microscope  optics  must  resolve  the 
groooved  lines  in  set  3  completely,  although 
they  may  appear  somewhat  faint  and  that 
the  grooved  Unes  in  sets  6  and  7  must  be 
invisible.  Sets  4  and  5  must  be  at  least 
partially  visible  but  may  vary  slightly  in 
visibility  between  microscopes.  A  microscope 
that  fails  to  meet  these  requirements  has 
either  too  low  or  too  high  a  resolution  to  be 
used  for  asbestos,  tremolite,  anthophyllite. 
and  actinolite  counting. 

c.  If  the  image  deteriorates,  clean  and 
adjust  the  microscope  optics.  If  the  problem 
persists,  cosult  the  microscope  manufacturer. 

11.  Each  set  of  samples  taken  will  include 
10  percent  blanks  or  a  minimum  of  2  blanks. 
The  blank  results  shall  be  averaged  and 
subtracted  from  the  analytical  results  before 
reporting.  Any  samples  represented  by  a 
blank  having  a  fiber  count  in  excess  of  7 
fibers/100  fields  shall  be  rejected. 

12.  The  samples  shall  t>e  mounted  by  the 
acetone/triacetin  method  or  a  method  with 
an  equivalent  index  of  refraction  and  similar 
clarity. 

13.  Observe  the  following  counting  rules. 

a.  Count  only  fibers  equal  to  or  longer  than 
5  micrometers.  Measure  the  length  of  curved 
fibers  along  the  curve. 

b.  Count  all  particles  as  asl)e8tos,  tremolite, 
anthophyllite,  and  actinohte  that  have  a 
length-to-width  ratio  (aspect  ratio)  of  3:1  or 
greater. 

c.  Fibers  lying  entirely  within  the  boundary 
of  the  Walton-Beckett  graticule  field  shall 
receive  a  count  of  1.  Fibers  crossing  the 
Imundary  once,  having  one  end  within  the 
circle,  shall  receive  the  count  of  one  half  (V4). 
Do  not  count  any  fiber  that  crosses  the 
graticule  boundary  more  than  once.  Reject 
and  do  not  count  any  other  fibers  even 
though  they  may  be  visible  outside  the 
graticule  area. 

d.  Count  bundles  of  fibers  as  one  fiber 
unless  individual  fibers  can  be  identified  by 
observing  both  ends  of  an  individual  fiber. 

e.  Count  enough  graticule  fields  to  yield  100 
fibers.  Count  a  minimum  of  20  fields;  stop 
counting  at  100  fields  regardless  of  fiber 
count. 

14.  Blind  recounts  shall  he  conducted  at  the 
rate  of  10  percent. 

Quality  Control  Procedures 

1.  Intralaboratory  program.  Each  laboratory 
and/or  each  company  with  more  than  one 
microscopist  counting  slides  shall  establish  a 
statistically  designed  quality  assurance 
program  involving  blind  recounts  and 
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comparisons  between  microscopists  to 
monitor  the  variability  of  counting  by  each 
microscopist  and  between  microscopists.  In  a 
company  with  more  than  one  laboratory,  the 
program  shall  include  all  laboratories,  and 
shall  also  evaluate  the  laboratory-to- 
laboratory  variability. 

2.  Interlaboratory  program.  Each  laboratory 
analyzing  asbestos,  tremolite,  anthophyllite, 
and  actinolite  samples  for  compliance 
determination  shall  implement  an 
interlaboratory  quality  assurance  program 
that  as  a  minimum  includes  participation  of 
at  least  two  other  independent  laboratories. 
Each  laboratory  shall  participate  in  round 
robin  testing  at  least  once  every  6  months 
with  at  least  all  the  other  laboratories  in  its 
Interlaboratory  quality  assurance  group.  Each 
laboratory  shall  submit  slides  typical  of  its 
own  workload  for  use  in  this  program.  The 
round  robin  shall  be  designed  and  results 
analyzed  using  appropriate  statistical 
methodology. 

3.  All  individuals  performing  asbestos, 
tremolite,  anthophyllite,  and  actinolite 
analysis  must  have  taken  the  NIOSH  course 
for  sampling  and  evaluating  airborne 
asbestos,  tremolite,  anthophyUite.  and 
actinolite  dust  or  an  equivalent  course. 

4.  When  the  use  of  different  microscopes 
contributes  to  differences  t>etween  counters 
and  laboratories,  the  effect  of  the  different 
microscope  shall  l>e  evaluated  and  the 
microscope  shall  be  replaced,  as  necessary. 

5.  Current  results  of  these  quality 
assurance  programs  shall  be  posted  in  each 
laboratory  to  keep  the  microscopists 
informed. 

Appendix  B  to  §  ig26.5«— DeUiled  Procedure 
for  Asbestos  Tremolite,  Anthophyllite,  and 
Actinolite  Sampling  and  Analysis — Non- 
Mandatory 

This  appendix  contains  a  detailed 
procedure  for  sampling  and  analysis  and 
includes  those  critical  elements  specified  in 
Appendix  A.  Employers  are  not  required  to 
use  this  procedure,  but  they  are  required  to 
use  Appendix  A.  The  purpose  of  Appendix  B 
is  to  provide  a  detailed  step-by-step  sampling 
and  analysis  procedure  that  conforms  to  the 
elements  specified  in  Appendix  A  Since  this 
procedure  may  also  standardize  the  analysis 
and  reduce  variability,  OSHA  encourages 
employers  to  use  this  appendix. 
Asbestos,  Tremolite,  Anthophyllite.  and 
Actinolite  Sampling  and  Analysis  Method 

Technique:  Microscopy,  Phase  Contrast. 

Analyte:  Fibers  (Manual  count). 

Sample  Preparation:  Acetone/triacetin 
method. 

Calibration:  Phase-shift  detection  limit 
al>out  3  degrees. 

Range:  100  to  1300  fibers/mm'  filter  area. 

Estimated  Limit  of  Detection:  7  fibers/mm' 
filter  area. 

Sampler  Filter  (0.8-1.2  um  mixed  cellulose 
ester  membrane,  25-mm  diameter). 

Flow  Rate:  0.5  1/min  to  2.5  l/min  (25-mm 
cassette):  1.0 1/min  to  2.5  l/min  (37-mro 
cassette). 

Sample  Volume:  Adjust  to  obtain  100  to 
1300  fit)ers/mm'. 

Shipment:  Routine. 

Sample  Stability:  Indefinite. 

Blanks:  10%  of  samples  (minimum  2). 


Standard  Analytical  Error:  0.25. 

Applicability:  The  working  range  is  0.02  f/ 
cc  (1920-L  air  sample)  to  1.25  f/cc  (400-L  air 
sample).  The  method  gives  an  index  of 
airborne  asbestos,  tremolite,  anthophyllite, 
and  actinolite  fibers  but  may  be  used  for 
other  materials  such  as  fibrous  glass  by 
inserting  suitable  parameters  into  the 
counting  rules.  The  method  does  not 
differentiate  between  asbestos,  tremolite. 
anthophyllite,  and  actinolite  and  other  fibers. 
Asl>estos,  tremolite,  anthophyllite.  and 
actinolite  fibers  less  than  ca.  0.25  um 
diameter  will  not  be  detected  by  this  method. 

Interferences:  Any  other  airborne  fiber  may 
interfere  since  all  particles  meeting  the 
counting  criteria  are  counted.  Chain-like 
particles  may  appear  fibrous.  High  levels  of 
nonfibrous  dust  particles  may  obscure  fil>ers 
in  the  field  of  view  and  raise  the  detection 
limit. 
Reagents 

1.  Acetone. 

2.  Triacetin  (glycerol  triacetate),  reagent 
grade. 

Special  Precautions 

Acetone  is  an  extremely  fiammable  liquid 
and  precautions  must  be  taken  not  to  ignite  it. 
Heating  of  acetone  must  he  done  in  a 
ventilated  laboratory  fume  hood  using  a 
flameless,  spark-free  heat  source. 

Equipment 

1.  Collection  device:  25-mm  cassette  with 
50-mm  extension  cowl  with  cellulose  ester 
filter.  0.8  to  1.2  mm  pore  size  and  backup  pad. 

Note. — Analyze  representative  filters  for 
fit)er  background  t)efore  use  and  discard  the 
filter  lot  if  more  than  5  fibers/lOO  fields  are 
found. 

2.  Personal  sampUng  pump,  greater  than  or 
equal  to  0.5  L/min.  with  flexible  connecting 
tubing. 

3.  Microscope,  phase  contrast,  with  green 
or  blue  filter,  8  to  lOX  eyepiece,  and  40  to  45X 
phase  objective  (total  magnification  ca  400X): 
numerical  aperture  =  0.65  to  0.75. 

4.  Slides,  glass,  single-frosted,  pre-cleaned, 
25X75  mm. 

5.  Cover  slips,  25x25  mm,  no.  1V4  unless 
otherwise  specified  by  microscope 
manufacturer. 

6.  Knife.  #1  surgical  steel,  curved  blade. 

7.  Tweezers. 

8.  Flask,  Cuth-type,  insulated  neck.  230  to 
500  mL  (vrith  single-holed  rubber  stopper  and 
elbow-jointed  glass  tubing.  16  to  22  cm  long). 

9.  Hotplate,  spark-free,  stirring  type; 
heating  mantle:  or  infrared  lamp  and 
magnetic  stirrer. 

10.  Syringe,  hypodermic,  with  22-gauge 
needle. 

11.  Graticule,  Walton-BeckeM  type  with  100 
um  diameter  cinnilar  field  at  the  specimen 
plane  (area  =0.00785  nun'),  (Type  G-22). 

Note. — The  graticule  is  custom-made  for 
each  microscope. 

12.  HSE/NPL  phase  contrast  test  slide, 
Marie  IL 

13.  Telescope,  ocular  phase-ring  centering. 

14.  Stage  micrometer  (0.01  ram  divisions). 

Sampling 

1.  Calibrate  each  personal  sampling  pump 
with  a  representative  sampler  in  line. 


2.  Fasten  the  sampler  to  the  worker's  lapel 
as  close  as  possible  to  the  worker's  mouth. 
Remove  the  top  cover  from  the  end  of  the 
cowl  extension  (open  face)  and  orient  face 
down.  Wrap  the  joint  between  the  extender 
and  the  monitor's  body  with  shrink  tape  to 
prevent  air  leaks. 

3.  Submit  at  least  two  blanks  (or  10%  of  the 
total  samples,  whichever  is  greater)  for  each 
set  of  samples.  Remove  the  caps  from  the 
field  blank  cassettes  and  store  the  caps  and 
cassettes  in  a  clean  area  (bag  or  box)  during 
the  sampling  period.  Replace  the  caps  in  the 
cassettes  when  sampling  is  completed. 

4.  Sample  at  0.5  L/min  or  greater  Do  not 
exceed  1  mg  total  dust  loading  on  the  filter 
Adjust  sampling  flow  rate,  Q  (L/min),  and 
time  to  produce  a  fiber  density,  E  (fibers/ 
mm*),  of  100  to  1300  fibers/m*  (3.85x10*  to 
5  X 10*  fibers  per  25-mm  filter  with  effective 
collection  area  (A  =  3fl5  mm"))  for  optimum 
counting  precision  (see  step  21  below). 
Calculate  the  minimum  sampling  time. 
trntMaum  (min)  at  the  action  level  (one-half  of 
the  current  standard).  L  (f/cc)  of  the  fibrous 
aerosol  being  sampled: 


tmili  — 


(Ac)(E) 
(QKL)io> 


5.  Remove  the  field  monitor  at  the  end  of 
sampling,  replace  the  plastic  top  cover  and 
small  end  caps,  and  store  the  monitor. 

6.  Ship  the  samples  in  a  rigid  container 
with  sufficient  packing  material  to  prevent 
jostling  or  damage.  NOTE:  Do  not  use 
polystyrene  foam  in  the  shipping  container 
because  of  electrostatic  forces  which  may 
cause  fiber  loss  from  the  sampler  filter. 

Sample  Preparation 

Note. — ^The  object  is  to  produce  samples 
with  a  smooth  (non-grainy)  background  in  a 
medium  with  a  refractive  index  equal  to  or 
less  than  1.46.  The  method  below  collapses 
the  filter  for  easier  focusing  and  produces 
permanent  mounts  which  are  useful  for 
quality  control  and  interlaboratory 
comparison.  Other  mounting  techniques 
meeting  the  above  criteria  may  also  he  used, 
e.g..  the  nonpermanent  field  mounting 
technique  used  in  P  a  CAM  239. 

7.  Ensure  that  the  glass  slides  and  cover 
slips  are  free  of  dust  and  fibers. 

8.  Place  40  to  60  ml  of  acetone  into  a  Guth- 
type  flask.  Stopper  the  flask  with  a  single- 
hole  rubber  stopper  through  which  a  glass 
tube  extends  5  to  8  cm  into  the  flask.  The 
portion  of  the  glass  tul>e  that  exits  the  top  of 
the  stopper  (8  to  10  cm)  is  bent  downward  in 
an  elbow  that  makes  an  angle  of  20  to  30 
degrees  with  the  horizontal. 

9.  Place  the  flask  in  a  stirring  hotplate  or 
wrap  in  a  heating  mantle.  Heat  the  acetone 
gradually  to  its  boiling  temperature  (ca.  58'C) 

Caution. — ^The  acetone  va(>or  must  t>e 
generated  in  a  ventilated  fume  hood  away 
from  all  open  flames  and  spark  sources. 
Alternate  heating  methods  can  t>e  used, 
providing  no  open  flame  or  sparks  are 
present 
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10.  Mount  either  the  whole  sample  filter  or 
a  wedge  cut  from  the  sample  filter  on  a  clean 
glass  slide. 

a.  Cut  wedges  of  ca.  25  percent  of  the  filler 
area  with  a  curved-blade  steel  surgical  knife 
using  a  rocking  motion  to  prevent  tearing. 

b.  Place  the  filter  or  wedge,  dust  slide  up. 
on  the  slide.  Static  electricity  will  usually 
keep  the  filter  on  the  slide  until  it  is  cleared. 

c.  Hold  the  glass  slide  supporting  the  filter 
approximately  1  lo  2  cm  from  the  glass  tube 
port  where  the  acetone  vapor  is  escaping 
from  the  heated  flask.  The  acetone  vapor 
stream  should  cause  a  condensation  spot  on 
the  glass  slide  ca.  2  to  3  cm  in  diameter.  Move 
the  glass  slide  gently  in  the  vapor  stream.  The 
filter  should  clear  in  2  to  5  sec.  If  the  filter 
curls,  distorts,  or  is  otherwise  rendered 
unusable,  the  vapor  stream  is  probably  not 
strong  enough.  Periodically  wipe  the  outlet 
port  with  tissw  to  prevent  liquid  acetone 
dripping  onto  the  filter. 

d.  Using  the  hypodermic  syringe  with  a  22- 
gauge  needle,  place  1  to  2  drops  of  triacetin 
on  the  filter.  Gently  lower  a  clean  25-mm 
square  cover  slip  down  onto  the  filter  at  a 
slight  angle  to  reduce  the  possibility  of 
forming  bubbles.  If  too  many  bubbles  form  or 
the  amount  of  triacetin  in  unsufficient,  the 
cover  slip  may  become  detached  within  a  few 
hours. 

e.  Glue  the  edges  of  the  cover  slip  to  the 
glass  slide  using  a  lacquer  or  nail  polish. 

Note. — If  clearing  is  slow,  the  slide 
preparation  may  be  heated  on  a  hotplate 
(surface  temperature  50*C)  for  15  min  to 
hasten  clearing.  Counting  may  proceed 
immediately  after  clearing  and  mounting  are 
completed. 
Calibration  and  Quality  Control 

n.  Calibration  of  the  Walton-Beckett 
graticule.  The  diameter,  d,  (mm),  of  the 
circular  counting  area  and  the  disc  diameter 
must  be  specified  when  ordering  the 
graticule. 

a.  Insert  any  available  graticule  into  the 
eyepiece  and  focus  so  that  the  graticule  lines 
are  sharp  and  clear. 

b.  Set  the  appropriate  inlerpupillary 
distance  and,  if  applicable,  reset  the 
binocular  head  adjustment  so  that  the 
magnification  remains  constant. 

c.  Install  the  40  to  45  X  phase  objective. 

d.  Place  a  stage  micrometer  on  the 
microscope  object  stage  and  focus  the 
microscope  on  the  graduated  lines. 

e.  Measure  the  magnified  grid  length.  U, 
(um).  using  the  stage  micrometer. 

{.  Remove  the  graticule  from  the 
microscope  and  measure  its  actual  grid 
length.  U  (mm).  This  can  best  be 
accomplished  by  using  a  stage  fitted  with 
verniers. 

g.  Calculate  the  circle  diameter,  d,  (mm), 
for  the  Walton-Beckett  graticule: 


d.= 


UxD 


Example:  If  L,=108  um.  U=  2.93  mm  and 
D  =  100um.  then  dc=2.71  mm. 

h.  Check  the  field  diameter,  D(acceptable 
range  100  mm±2  mm)  with  a  stage 
micrometer  upon  receipt  of  the  graticule  from 
the  manufacturer.  Determine  field  area  (mm'). 

12.  Microscope  adjustments.  Follow  the 
manufacturer's  instructions  and  also  the 
following: 

a.  Adjust  the  light  source  for  even 
illumination  across  the  field  of  view  at  the 
condenser  iris. 

Note.— Kohler  illumination  is  preferred, 
where  available. 

b.  Focus  on  the  particulate  material  to  be 
examined. 

c.  Make  sure  that  the  field  iris  is  in  focus, 
centered  on  the  sample,  and  open  only 
enough  to  fully  illuminate  the  field  of  view. 

d.  Use  the  telescope  ocular  supplied  by  the 
manufacturer  to  ensure  that  the  phase  rings 
(annular  diaphragm  and  phase-shifting 
elements)  are  concentric. 

13.  Check  the  phase-shift  detection  limit  of 
the  microscope  periodically. 

a.  Remove  the  HSE/NPL  phase-contrast 
test  slide  from  its  shipping  container  and 
center  it  under  the  phase  objective. 

b.  Bring  the  blocks  of  grooved  lines  into 
focus. 

Note. — ^The  slide  consists  of  seven  sets  of 
grooves  (ca.  20  grooves  to  each  block)  in 
descending  order  of  visibility  from  sets  1  to  7. 
The  requirements  for  counting  are  that  the 
microscope  optics  must  resolve  the  grooved 
lines  in  set  3  completely,  although  they  may 
appear  somewhat  faint,  and  that  the  grooved 
lines  in  sets  6  to  7  must  be  invisible.  Sets  4 
and  5  must  be  at  least  partially  visible  but 
may  vary  slightly  in  visibility  between 
microscopes.  A  microscope  which  fails  to 
meet  these  requirements  has  either  too  low  or 
too  high  a  resolution  to  be  used  for  asbestos, 
tremolite,  anthophyllite,  and  actinolite 
counting. 

c.  If  the  image  qualify  deteriorates,  clean 
the  microscope  optics  and,  if  the  problem 
persists,  consult  the  microscope 
manufacturer. 

14.  Quality  control  of  fiber  counts. 

a.  Prepare  and  count  field  blanks  along 
with  the  field  samples.  Report  the  counts  on 
each  blank.  Calculate  the  mean  of  the  field 
blank  counts  and  subtract  this  value  from 
each  sample  count  before  reporting  the 
results. 

Note  1.— The  identity  of  the  blank  filters 
should  be  unknown  to  the  counter  until  all 
counts  have  been  completed. 

Note  2. — If  a  field  blank  yields  fiber  counts 
greater  than  7  fibers/lOO  fields,  report 
possible  contamination  of  the  samples. 

b.  Perform  blind  recounts  by  the  same 
counter  on  10  percent  of  filters  counted 
(slides  relabeled  by  a  person  other  than  the 
counter). 

15.  Use  the  following  test  to  determine 
whether  a  pair  of  counts  on  the  same  filter 
should  be  rejected  because  of  possible  bias. 
This  statistic  estimates  the  counting 
repeatability  at  the  95%  confidence  level. 


Discard  the  sample  if  the  difference  between 
the  two  counts  exceeds  2.77  (F)8r.  where 
F= average  of  the  two  fiber  countj  and 
S,=relative  standard  deviation,  which  should 
be  derived  by  each  laboratory  based  on 
historical  in-house  data. 

Note. — If  a  pair  of  counts  is  rejected  as  a 
result  of  this  test,  recount  the  remaining 
samples  in  the  set  and  test  the  new  counts 
against  the  first  counts.  Discard  all  rejected 
paired  counts. 

la  Enroll  each  new  counter  in  a  training 
course  that  compares  performance  of 
counters  on  a  variety  of  samples  using  this 
procedure. 

Note. — ^To  ensure  good  reproducibility,  all 
laboratories  engaged  in  asbestos,  tremolite. 
anthophyllite.  and  actinolite  counting  are 
required  to  participate  in  the  Proficiency 
Analytical  Testing  (PAT)  Program  and  should 
routinely  participate  with  other  asbestos, 
tremolite,  anthophyllite,  and  actinolite  fiber 
counting  laboratories  in  the  exchange  of  field 
samples  to  compare  performance  of  counters. 

Measurement 

17.  Place  the  slide  on  the  mechanical  stage 
of  the  calibrated  microscope  with  the  center 
of  the  filter  under  the  objective  lens.  Focus 
the  microscope  on  the  plane  of  the  filter. 

18.  Regularly  check  phase-ring  alignment 
and  Kohler  illumination. 

19.  The  following  are  the  counting  rules: 

a.  Count  only  fibers  longer  than  5  um. 
Measure  the  length  of  curved  fibers  along  the 
curve. 

b.  Count  only  fibers  with  a  length-to-width 
ratio  equal  to  or  greater  than  3:1. 

c.  For  fibers  that  cross  the  boundary  of  the 
graticule  field,  do  the  following: 

1.  Count  any  fiber  longer  than  5  um  that 
lies  entirely  within  the  graticule  area. 

2.  Count  as  ^4  fiber  any  fiber  with  only  one 
end  lying  within  the  graticule  area. 

3.  Do  not  count  any  fiber  that  crosses  the 
graticule  boundary  more  than  once. 

4.  Reject  and  do  not  count  all  other  fibers. 

d.  Count  bundles  of  fibers  as  one  fiber 
unless  individual  fibers  can  be  identified  by 
observing  both  ends  of  a  fiber. 

e.  Count  enough  graticule  fields  to  yield  100 
fibers.  Count  a  minimum  of  20  fields.  Stop  at 
100  fields  regardless  of  fiber  count. 

2a  Start  counting  from  one  end  of  the  filter 
and  progress  along  a  radial  line  to  the  other 
end.  shift  either  up  or  down  on  the  filter,  and 
continue  in  the  reverse  direction.  Select  fields 
randomly  by  looking  away  from  the  eyepiece 
briefly  while  advancing  the  mechanical  stage. 
When  an  agglomerate  covers  ca.  V*  or  more 
of  the  field  of  view,  reject  the  field  and  select 
another.  Do  not  report  rejected  fields  in  the 
number  of  total  fields  counted. 

Note. — When  counting  a  field,  continuously 
scan  a  range  of  focal  planes  by  moving  the 
fine  focus  knob  to  detect  very  fine  fibers 
which  have  become  embedded  in  the  filter. 
The  small-diameter  fibers  will  be  very  faint 
but  are  an  important  contribution  to  the  total 
count. 


Calcvtatioos 

21.  Calculate  and  report  fiber  density  on 
the  filter,  E  (fil>ers/mm^  by  dividing  the  total 
fiber  coont,  P;  minaa  the  mean  field  blank 
coant.  E  by  the  mmber  of  fields,  n:  and  the 
field  area.  A«  (0.00786mm'  for  a  property 
calibrated  Walton-Beckett  graticule): 


F-B 
(nMA,) 


fibers/mm' 


22.  Calculate  the  concentration.  C  (f/cc).  of 
fibers  in  the  air  volume  sampled,  V  (L).  using 
the  effective  collection  area  of  the  filter.  A, 
(385  mm'  for  a  25-mm  filter): 


C  = 


V(10T 


Note. — Periodically  check  and  adjust  the 
value  of  Ac  if  necessary. 

Appoidix  C  to  §  M2«.S8— Qualitative  and 
Quantitativ*  Fit  Testing  PrDcw^uraa — 
Mandatety 

Qualitative  Fit  Test  Protocols 
I.  Isoamyl  Acetate  Protocol 

A.  Odor  threshold  screening. 

1.  Three  1-liter  glass  jars  with  metal  Kds 
(e.g.  Maaon  or  Bell  jars)  are  re<)aired. 

2.  Odor-free  water  (e.g.  distilled  or  spring 
water)  at  approximately  25  *C  shall  be  used 
for  the  solDtiona. 

3.  The  isoaotyi  acetate  (LAA)  (also  known 
as  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  cc  of  pure  lAA  to  800  cc 
of  odor  free  water  in  a  1-hter  jar  and  shaking 
for  30  seconds.  This  solution  shall  be 
prepared  new  at  least  weekly. 

4.  The  screening  test  ahall  be  conducted  in 
a  room  separate  from  the  room  uaed  for 
actual  fit  testing.  The  two  rooms  shall  be  well 
ventilated  but  shall  not  be  connected  to  the 
same  recirculating  ventilation  system. 

5.  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  cc  of  the  stock 
solution  into  500  cc  of  odor  free  water  using  a 
dean  dropper  or  pipette.  Shake  for  30 
seconds  and  allow  to  stand  for  two  to  three 
minutes  so  that  the  lAA  concentration  above 
the  liquid  may  reach  equilibrium.  This 
solution  may  be  used  for  only  one  day. 

6.  A  test  blank  is  prepared  in  a  third  jar  by 
adding  500  cc  of  odor  free  water. 

7.  The  odor  test  and  test  blank  jars  shall  be 
labelled  1  and  2  for  jar  identification,  if  the 
labels  are  pat  on  the  lids  they  can  be 
periodically  peeled,  dried  off  and  s%vitched  to 
maintain  the  integrity  of  the  test. 

8.  The  following  instractions  shall  be  tjrped 
on  a  card  and  placed  on  the  table  in  front  of 
the  two  test  jars  (i^.  1  and  2):  "The  purpose 
of  this  test  is  to  determine  if  you  can  smell 
banana  oil  at  a  low  concentration.  The  two 
Iwttles  in  front  of  you  contain  water.  One  of 


these  bottles  also  contains  a  smalt  amount  of 
banana  oil.  Be  sure  the  covers  are  on  tight, 
then  shake  each  bottle  for  t%vo  seconds. 
Unscrew  the  lid  of  each  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  test  conductor  which  bottle  contains 
banana  oil" 

0.  The  mixtures  uaed  in  the  LAA  odor 
detection  test  shall  be  prepared  in  an  ar«a 
separate  from  where  the  test  is  performed,  in 
order  to  prevent  olfactory  fatigue  in  the 
subject. 

10.  If  the  test  subject  is  unable  to  correctly 
identify  the  jar  containing  the  odor  test 
solution,  the  LAA  qualitative  fit  test  may  not 
be  used. 

11.  If  the  test  subject  correctly  identifies  the 
jar  containing  the  odor  test  solution,  the  test 
subject  may  proceed  to  respirator  selection 
and  fit  testing. 

B.  Respirator  Selection. 

1.  The  test  subject  shall  be  allowed  to  pick 
the  most  comfortable  respirator  from  a 
selection  hicluding  respirators  of  various 
sizes  from  different  manufacturers.  The 
selection  shall  include  at  least  five  sizes  of 
elastomeric  half  facepieces.  from  at  least  two 
manufacturers. 

2.  The  selection  process  shall  be  conducted 
in  a  room  separate  from  the  fit-test  chamber 
to  prevent  odor  fatigue.  Prior  to  the  selection 
process,  the  test  subject  shall  be  shown  how 
to  put  on  a  respirator,  how  it  should  be 
positioned  on  the  face,  how  to  set  strap 
tension  and  how  to  determine  a 
"comfortable"  respirator.  A  mirror  shall  be 
available  to  assist  the  subject  in  evaluating 
the  fit  and  positioning  of  the  respirator.  This 
instruction  may  not  constitute  the  subject's 
formal  training  on  respirator  use,  as  it  is  only 
a  review. 

3.  The  test  subject  should  understand  that 
the  employee  is  being  asked  to  select  the 
respirator  which  provides  the  most 
comfortable  fit.  Each  respirator  represents  a 
different  size  and  shape  and.  if  fit  properly 
and  used  properly  will  provide  adequate 
protection. 

4.  The  test  subject  holds  each  facepiece  up 
to  the  face  and  eliminates  those  which 
obviously  do  not  give  a  comfortable  fit. 
Normally,  selection  will  begin  with  a  half- 
mask  and  if  a  good  fit  cannot  be  found,  the 
subject  will  be  asked  to  test  the  full  facepiece 
respirators.  (A  small  percentage  of  users  wiU 
not  be  able  to  wear  any  half-mask.) 

5.  The  more  comfortable  facepieces  are 
noted;  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  AH  donning  and  adjustments  of  the 
facepiece  shall  be  performed  by  the  test 
subject  without  assistance  from  the  test 
conductor  or  other  person.  Assistance  in 
assessing  comfort  can  be  given  by  discussing 
the  points  in  #6  below.  If  the  test  subject  is 
not  familiar  with  using  a  particular  respirator, 
the  test  subject  shall  be  directed  to  don  the 
mask  several  tisMS  and  to  adjust  the  straps 
each  time  to  become  adept  at  setting  proper 
tension  on  the  straps. 

6.  Assessment  of  comfort  shall  iftclade 
reviewing  the  following  points  with  the  test 
subject  and  allowing  the  test  subject 
adequate  time  to  determine  the  comfort  of  the 
respirator 

•  Poaitionittg  of  mask  on  noae. 


•  Room  for  eye  protection. 

•  Room  lo  talk. 

•  Positioning  mask  on  face  and  cheeks. 

7.  The  following  criteria  shaU  be  nsed  to 
help  determine  the  adequacy  of  the  respirator 
fit: 

•  Chin  properly  placed. 

•  Strap  tension. 

•  Ph  across  nose  bridge. 

•  Distance  from  nose  to  chin. 

•  Tendency  to  slip. 

•  Self-observation  in  mirror. 

8.  The  test  si^ject  shall  conduct  the 
conventional  negative  and  positive-pressure 
fit  checks  before  conducting  the  negative-  or 
positive-pressure  test  the  subject  shall  be  told 
to  "seat"  the  mask  by  rapidly  moving  the 
head  from  side-to-side  and  up  and  down, 
while  taking  a  few  deep  breadia. 

9.  The  test  subject  is  now  ready  for  fit 
testing. 

10.  After  passing  the  fit  tesL  the  test 
subject  shall  be  questioned  again  regarding 
the  coaJort  of  the  respirator.  If  it  has  become 
uncomfortable,  another  model  of  respirator 
shall  be  tried. 

11.  The  employee  shall  be  given  the 
opportunity  to  sriect  a  different  facepiece 
and  be  retested  if  the  chosen  facepiece 
becomes  increasingly  uncomfortable  at  any 
time. 

C.  Fit  test. 

1.  The  fit  test  chamber  shall  be  similar  to  a 
clear  55  gal  dram  liner  suspended  inverted 
over  a  2  foot  diameter  frame,  so  that  the  top 
of  the  chamber  is  about  6  inches  above  the 
test  subject's  head.  The  inside  top  center  of 
the  chamber  shall  have  a  small  hook 
attached. 

2.  Each  respirator  used  for  the  fitting  and 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  offer  protection  against 
organic  vapors.  The  cartridges  or  masks  shall 
be  changed  at  least  weekly. 

3.  After  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  room.  This  room  shall 
be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  t>c  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

4.  A  copy  of  the  following  test  exercises 
and  rainbow  passage  shall  be  taped  to  the 
inside  of  the  test  chamber. 

Test  Exercises 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Inhale  on  each  side.  Be  certain 
movement  is  complete.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Inhale  when 
head  is  in  the  full  up  position  (looking  toward 
ceiling).  Be  certain  motions  are  complete  and 
made  about  every  second.  Do  not  bump  the 
respirator  on  the  chesL 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 


IM  I 
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IM  I 


AltMMtiv*  pM«i«e«  which  serve  the  Mme 
puipoM  may  alao  be  uaed 

vi.  |08gingtnpU<» 

viL  Breathe  nonnaliy. 

Rainbow  Ptttsage 

When  the  nmlight  itrikee  taindrope  in  ti»e 
air.  they  ad  Uke  a  priam  and  fbnn  a  raiiAow. 
The  rainbow  is  a  divlaion  of  white  li^t  into 
many  beautilui  oolota.  Theae  take  Uie  ahape 
ofalongrowidaidi.withlt8pathh^ 
abova.  and  ita  two  ends  apparently  beyond 
the  horiwo.  TTieie  ia.  according  to  legend,  a 

boiling  pot  of  «oM«t  one  end  PwfAe  ook, 
but  no  one  ewt  finds  it  When  a  man  looka 
for  aomethi^  beyond  reach,  his  friends  say 
he  U  looking  for  &e  pot  of  gold  at  the  end  of 

die  rainbow. 
5.  Each  teat  subject  shall  wear  the 

respirator  for  at  least  10  minutes  before 
starting  the  fit  test 

8.  Upon  entering  the  test  chamber,  the  test 
•ubject  shall  be  giv«»  a  •  inch  by  5  inch  piece 
of  paper  towd  or  odier  porous  absorbent 
sii^  ply  material  loWed  in  half  and  wetted 
with  tfjiee-quarters  of  one  cc  of  pure  lAA. 
The  teat  subiect  shall  hang  the  wet  towel  on 
die  hook  at  the  top  of  the  chamber. 

7.  Allow  two  minvrtes  for  the  lAA  test 
ooncentratioo  to  be  reached  before  starting 
the  fit-test  exeroacs.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject 
lo  explain  the  fit  test  the  importance  of 
coeperatioa  the  purpose  for  the  head 
exercises,  or  to  demonstrate  some  of  the 
exerdaea. 

8.  Each  exareise  described  in  #4  above 
shaU  be  perftwrned  for  at  least  one  minute. 

a  If  at  any  time  during  the  test,  the  subject 
detects  the  banana-like  odor  of  lAA.  the  test 
has  faUed  The  subject  shall  quickly  exit  fiwn 
the  test  chamber  and  leave  the  test  area  to 
avoid  olfactory  fatigue. 

la  If  the  test  is  failed  the  subject  shaU 
return  to  the  selection  room  and  remove  the 
respirator,  repeat  the  odor  sensitivity  test 
■elect  and  put  on  another  respirator,  return  to 
the  test  chamber,  and  again  begin  the 
procedure  described  in  the  c(4)  through  c(8) 
above.  The  process  continues  until  i 
respirator  that  fiu  well  has  been  found 
Should  the  odor  sensitivity  test  be  failed  the 
subject  shall  wait  about  5  minutes  before 
retesting.  Odor  sensitivity  wiU  usually  have 
returned  by  this  time. 

11.  If  a  person  cannot  pass  the  fit  test 
described  above  wearing  a  half-mask 
respirator  from  the  available  selection,  hill 
facepiece  models  must  be  used. 

IZ  When  a  reepirator  Is  found  that  passes 
the  test  the  subject  breaks  the  faceseal  and 
takes  a  breath  before  exiting  the  chamber. 
This  is  to  assure  that  the  reason  the  test 
subject  U  not  smelling  the  lAA  is  the  good  fit 
of  the  respirator  facepiece  seal  and  not 
olfactory  fatigue. 

13.  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  person 
conducting  the  test  To  keep  the  area  from 
becoming  contaminated  the  used  towels 
shall  be  kept  in  a  self-sealing  bag  so  there  is 
no  significant  lAA  concentration  buildup  in 
the  test  chamber  during  subsequent  tests. 

14.  At  least  two  facepieces  shall  be 
selected  for  the  lAA  test  protocol  The  test 


tubject  shall  be  given  the  opportunity  to  wear 
them  for  one  week  to  choose  the  one  which  is 
more  comfortable  to  wear. 

15.  Persons  who  have  successhUly  passed 
this  fit  test  with  a  half-mask  respirator  may 
be  assigned  the  use  of  the  test  respirator  m 
atmospheres  with  up  to  10  times  the  PEL  of 
airborne  asbestos,  fa  atmospheres  »«"»" 
dian  10  times,  and  less  than  100  times  the  PEL 
(up  to  100  ppml  the  subject  must  pass  the 
L\A  test  using  a  full  face  negative  pressure 
respirator.  (The  concentration  of  the  L\A 
inside  Ae  test  chamber  must  be  increased  by 
ten  times  for  QLFT  of  the  fuB  facepiece.J 

16.  The  teat  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  ritin  and  the 
facepiece  seaUng  surface. 

17  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit  If  a  satisfactory  fit  u 
»tUl  not  attained  the  test  subject  must  use  a 
positive-pressure  respirator  such  a«  powered 
air-purifying  respirators,  supphed  air 
respirator,  or  self-contained  breathing 
apparatus. 

la  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  reapirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties, 
la  Qualitative  fit  testing  shall  be  repeated 
at  least  every  six  months. 

aa  to  addition,  because  the  sealing  of  the 
respirator  may  be  affected  qualitative  fit 
testing  shall  be  repeated  immediately  %vhen 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal 

(3)  Significant  dental  changes;  Le.;  multiple 
extractions  without  prothesls.  or  acquiring 

dentures, 

(4)  Reconstructive  or  coametic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping. 

A  summary  of  aU  test  results  shall  be 
maintained  in  each  office  for  3  years.  The 
summary  shall  include: 

(1)  Name  of  test  subject. 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Respiratore  selected  (Indicate 
manufacturer,  model  size  and  approval 

number). 

(5)  Testing  agent 

n.  Saccharin  Solution  Aerosol  Protocol 


A.  Respirator  Selection. 
Respirators  shaU  be  selected  as  descnbed 

in  secti  on  IB  ( respira  tor  selection)  above, 
except  that  each  respirator  shall  be  equipped 
with  a  particulate  filler. 

B.  Taste  Thre«hold  Screening. 

1.  An  enclosure  about  head  and  shouWere 
shall  be  used  for  threshold  screening  (to 
determine  if  the  individual  can  Uste 
saccharin)  and  for  fit  testing.  The  enclosure 
shall  be  approximately  12  inches  in  diameter 
by  14  Inches  taU  widi  at  least  the  hoM  clear 
to  allow  free  movement  of  the  head  when  a 
respirator  is  worn. 

2.  The  test  enclosure  shall  have  a  three- 
quarter  inch  hole  in  front  of  the  test  subject's 


nose  and  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

3.  The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
subject  prior  to  conducting  the  screening  test. 

4.  During  the  threshold  screening  test  the 
test  subject  shall  don  the  test  enclosure  and 
breathe  with  open  mouth  with  tongue 
extended 

5.  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent  the  test 
conductor  shall  spray  the  threshold  check 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  marked  to  distinguish  it  ftt)m 
the  fit  test  solution  nebulizer. 

a  The  threshold  check  solution  consists  of 
0.83  grams  of  sodium  saccharin,  USP  in 
water.  It  can  be  prepared  by  putting  1  cc  of 
the  test  solution  (see  C  7  below)  in  100  cc  of 
water. 

7.  To  produce  the  aerosol  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  is  released  and  allowed  to 
fully  expand. 

a  Ten  squeezes  of  the  nebulizer  bulb  are 
repeated  rapidly  and  then  the  test  subject  is 
asked  whether  the  saccharin  can  be  tasted. 

a  If  the  firet  response  is  negative,  ten  more 
squeezes  of  the  nebulizer  bulb  are  repeated 
rapidly  and  the  test  subject  is  again  asked 
whether  the  saccharin  can  be  tasted 

10.  If  the  sectHid  response  is  negative  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the  . 
saccharin  can  be  tasted 

11.  The  test  conductor  will  take  note  of  the 
number  of  squeezes  required  to  elicit  a  taste 

response.  .*.«-, 

12.  If  the  saccharin  is  not  tasted  after  30 
squeezes  (Step  10),  the  saccharin  fit  test 
cannot  be  performed  on  the  test  subject 

13.  If  a  taste  response  is  elicited  the  test 
subject  shall  be  asked  to  take  note  of  the 
taste  for  reference  in  the  fit  test 

14.  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  fiquld  is  used  at  a  time 
in  the  nebulizer  body. 

15.  The  nebulizer  shaU  be  thoroughly  rinsed 
in  water,  shaken  dry.  and  refilled  at  least 
every  four  hours. 

C.  Fit  test. 

1.  The  test  subject  shall  don  and  adjust  the 
respirator  without  the  assistance  fit)m  any 

person. 

2.  The  fit  test  uses  the  same  enclosure 
described  in  UB  above. 

3.  Each  test  subject  shall  wear  the 
respirator  for  at  least  10  minutes  before 
starting  the  fit  test 

4.  The  test  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  In 
section  IB  above.  This  respirator  shall  be 
properly  adjusted  and  equipped  with  a 
particulate  filter. 

5.  The  teal  subject  may  not  eat  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test 

a  A  second  DeVUblsa  Model  40  Inhalation 
Medication  Nebulizer  is  used  to  spray  the  fit 
test  solution  into  the  enclosure.  This 
nebulizer  shall  be  deariy  marked  to 
distinguish  it  from  the  screentog  test  solution 
nebulizer. 


7.  The  fit  test  aokition  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water. 

a  As  before,  the  lest  subject  shall  breathe 
with  mouth  open  and  tongue  extended 

0.  The  nebulizer  ia  inserted  inta  the  hole  in 
the  front  of  the  enclosure  and  the  fit  lest 
solution  is  sprayed  into  the  enclosure  using 
the  same  technityie  as  for  the  taste  threshold 
screening  and  the  same  number  of  squeezes 
required  lo  elicit  a  taste  response  in  the 
screening.  (See  88  through  BID  above.) 

10.  Afier  generation  of  the  aerosol  read  the 
following  instructions  to  the  test  subject  The 
lest  subject  shall  perform  the  exercises  for 
one  minute  each. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete.  Inhale  when  head  is  in 
the  full  up  position  (when  looking  toward  the 
ceiling).  Do  not  bump  the  respirator  on  the 
chest. 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used 

vi.  Jogging  in  place. 

vii.  Breathe  normally. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is.  according  to  legend,  a 
boihng  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

11.  At  the  beginning  of  each  exercise,  the 
aerosol  concentration  shall  be  replenished 
using  one-half  the  number  of  squeezes  as 
initially  described  in  C9. 

12. 1^  test  subject  shall  indicate  to  the 
test  conductor  if  at  any  time  during  the  fit  test 
the  taste  of  saccharin  is  detected. 

13.  If  the  saccharin  is  detected  the  fit  is 
deemed  timatisfactory  and  a  different 
respirator  shaH  be  tried. 

14.  At  least  two  facepieces  shall  be 
selected  by  the  lAA  test  protocol.  The  test 
subject  shall  be  given  the  opportunity  lo  wear 
them  for  one  week  to  choose  the  one  which  is 
more  comfbnable  to  wear. 

15.  Successful  completion  of  the  test 
protocol  shall  aUow  the  ase  of  the  half  mask 
tested  respirator  in  contaminated 
atmospheres  up  to  10  times  the  PEL  of 
asbestos,  fai  other  words  this  protocol  may  be 
used  lo  assign  protection  factora  no  higher 
than  ten. 

le.  The  tnt  shall  aot  ba  condNCled  if  there 
is  any  hair  gxowlfa  between  the  skin  and  the 
facepiece  sealing  surface. 


17.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit  then  they  shall  be  altered  or 
removed  so  as  to  eUmtnete  interference  and 
allow  a  satisfactory  fit.  if  a  satisfactory  fit  is 
still  not  attained  the  test  subject  must  use  a 
positive-pressitre  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

18.  If  a  lest  subject  exhibits  difficuhy  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

19.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  six  months. 

20.  in  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal. 

(3)  Significant  dental  changes:  i.e.;  multiple 
extractions  without  prothesis.  or  acquiring 
dentures. 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  conditioii  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping. 

A  summary  of  all  test  results  shall  be 
maintained  in  each  office  for  3  years.  The  • 
summary  shall  include: 

(1)  Name  of  test  subject. 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent. 

IlL  Irritant  Fume  Protocol 

A.  Respirator  selection. 

Respirators  shall  be  selected  as  described 
in  section  IB  above,  except  that  each 
respirator  shall  be  equipped  with  a 
combination  of  high-efficiency  and  acid-gas 
cartridges. 

B.  Fit  test 

1.  The  test  subject  shall  be  allowed  to  smell 
a  weak  concentration  of  the  irritant  smoke  to 
familiarize  the  subject  with  the  characteristic 
odor. 

2.  The  test  subject  shaB  property  don  the 
respirator  selected  as  above,  and  wear  it  for 
at  least  10  minutes  before  starting  the  fit  test. 

3.  The  test  conductor  shall  review  this 
protocol  with  the  test  sobject  before  testing. 

4.  The  lest  subject  shall  perform  the 
conventional  positive  pressure  and  negative 
pressure  fit  checks  (see  ANSI  Z88.2  1980). 
Failure  of  either  check  shaO  be  cause  to 
select  an  alternate  respirator. 

5.  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride,  such  as 
the  MSA  part  4r5645,  or  equivalent.  Attach  a 
short  length  of  tubing  to  one  end  of  the  smoke 
tude.  Attach  the  other  end  of  the  smoke  tube 
le  a  low  pressure  air  pump  set  to  deliver  200 
milliliters  per  minute. 

a  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
sulked  to  keep  the  eyes  dosed  while  the  lest 
is  performed. 

7.  The  test  conductor  shall  direct  the 
stream  of  imtant  smoke  from  the  tube 


towards  the  faceseal  area  of  the  test  subject. 
The  peraon  conducting  the  test  shall  begin 
with  the  tube  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

8.  The  test  subject  shall  be  instructed  lo  do 
the  following  exercises  while  the  respirator  is 
being  challenged  by  the  smoke.  Each  exercise 
shall  be  performed  for  one  minute. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  bead  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete  and  made  every 
second.  Inhale  when  head  is  in  the  full  up 
position  (looking  toward  ceiling).  Do  not 
bump  the  respirator  against  the  chest 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  fadal  movements, 
and  thus  be  useful  to  satisfy  this  requirement 
Alternative  (>a8aages  which  serve  the  same 
purpose  may  also  be  used 

Rainbow  Passage 

When  the  sunhght  strikes  raindrops  ia  the 
air.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  hghl  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  end  apparently  beyond 
the  horizon.  There  is.  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyoitd  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

vi.  Jogging  in  Place. 

vii.  Breathe  normally. 

9.  The  test  subject  shall  indicate  to  the  test 
conductor  if  the  irritant  smoke  is  detected  If 
smoke  is  detected  the  test  conductor  shall 
stop  the  test.  In  this  case,  the  tested 
respirator  is  rejected  and  another  respirator 
shall  be  selected. 

10.  Each  test  subject  passing  the  smoke  test 
(i.e..  without  detecting  the  smoke)  shall  be 
given  a  seiuitivity  check  of  smoke  from  the 
same  tube  to  determine  if  the  test  subject 
reacts  to  the  smoke.  Failure  to  evoke  a 
response  shall  void  the  fit  test 

11.  Steps  B4,  B8.  BIO  of  this  fit  teat  protocol 
shall  be  performed  in  a  location  nvith  exhauat 
ventilation  sufficient  to  prevent  general 
contamination  of  the  testing  area  by  the  test 
agents. 

12.  At  least  two  facepieces  shall  be 
selected  by  the  lAA  test  protocol.  The  lest 
subject  shall  be  given  the  opportunity  to  wear 
them  for  one  week  to  cbooee  the  one  which  ia 
more  comfortable  to  wear. 

13.  Reapirston  succeasfuUy  tested  by  the 
protocol  may  be  used  in  contaminated 
atmospheres  up  to  ten  times  the  PEL  of 
asbestoa. 

14.  The  teat  ih^l  aot  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 
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1&  If  hair  growth  of  apparel  interfere  with 
a  satisfactory  fit  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  Fit  is 
BtiU  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
reapirator.  or  self-contained  breathing 
apparatus.  .  „.     ,^  . 

1&  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shaU  be 
referred  to  a  physician  trained  m  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  hia  duties. 

17.  Qualitative  Rt  testing  shall  be  repeated 
at  least  every  six  months- 

18.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal. 

(3)  Significant  dental  changes:  i.e..  multiple 
extractions  without  prolhesis.  or  acquiring 
dentures. 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

C.  Recordkeeping. 

A  summary  of  all  test  results  shall  be 
maintained  in  each  office  for  3  years.  The 
summary  shall  include: 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  and  approval 
number). 

(5)  Testing  agent 


Quantitative  Fit  Test  Procedives 

1.  General. 

a.  The  method  applies  to  the  negative- 
pressure  nonpowered  air-purifying 
respirators  only.     , 

b.  The  employer  shall  assign  one  mdividuai 
who  shall  assume  the  full  responsibility  for 
Implementing  the  respirator  quantitative  fit 
test  pro^m, 

2.  Definition. 
a.  "Quantitative  Fit  Test"  means  the 

measurement  of  the  effectiveness  of  a 
respirator  seal  in  excluding  the  ambient 
atmosphere.  The  test  is  performed  by 
dividing  the  measured  concentration  of 
challenge  agent  in  a  test  chamber  by  the 
measured  concentration  of  the  challenge 
agent  inside  the  respirator  facepiece  when 
the  normal  air  purifying  element  has  been 
replaced  by  an  essentially  perfect  purifying 
element 

b.  "Challenge  Agent"  means  the  air 
contaminant  introduced  into  a  test  chamber 
so  that  its  concentration  inside  and  outside 
the  respirator  may  be  compared- 

c  "Test  Subject"  means  the  person  wearing 
the  respirator  for  quantitative  fit  testing. 

d.  "Normal  Standing  Position"  means 
standing  erect  and  straight  with  arms  down 
along  the  sides  and  looking  straight  ahead. 

e.  "Fit  Factor"  means  the  ratio  of  challenge 
agent  concentration  outside  *vith  respect  to 
the  inside  of  a  respirator  inlet  covering 
(facepiece  or  enclosure). 


3.  Apparatus. 

a.  Instrumentation.  Com  oil.  sodium 
chloride  or  other  appropriate  aerosol 
generation,  dilution,  and  measurement 
systems  shall  be  used  for  quantitative  fit  test. 

b.  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
freely  perform  all  required  exercises  without 
distributing  the  challenge  agent  concentration 
or  the  measurement  apparatus.  The  test 
chamber  shall  be  equipped  and  constructed 
so  that  the  chaHenge  agent  is  effectively 
isolated  from  the  ambient  air  yet  uniform  in 
concentration  throughout  the  chamber. 

c.  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particular 
filter  supplied  by  the  same  manufacturer. 

d.  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  record  may  be 
made  of  the  test  showing  the  rise  and  fall  of 
challenge  agent  concentration  with  each 
inspiration  and  expiration  at  fit  factors  of  at 
least  2.000. 

e.  The  combination  of  substitute  air- 
purifying  elemenU  (if  any),  challenge  agent 
and  challenge  agent  concentration  in  the  test 
chamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  PEL  to  the  challenge 
agent  at  any  time  during  the  testing  process. 

f  The  sampling  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 
that  there  is  no  detectable  leak  around  the 
port  a  free  air  flow  is  allowed  into  the 
sampling  line  at  all  times  and  so  there  is  no 
interference  with  the  fit  or  performance  of  the 
respirator. 

g.  The  test  chamber  and  test  set-up  stiaU 
permit  the  person  administering  the  test  to 
observe  one  test  subject  inside  the  chamber 
during  the  test 

h.  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 
of  challenge  agent  constant  within  a  10 
percent  variation  for  the  duration  of  the  test, 
i.  The  time  lag  (interval  between  an  event 
and  its  being  recorded  on  the  strip  chart)  of 
the  instrumentation  may  not  exceed  2 
seconds. 

J.  The  tubing  for  the  test  chamber 
atmosphere  and  for  the  respirator  sampling 
port  shall  be  the  same  diameter,  length  and 
material.  It  shall  be  kept  as  short  as  possible. 
The  smallest  diameter  tubing  recommended 
by  the  manufacturer  shall  be  used. 

k.  The  exhaust  flow  from  the  test  chamber 
shall  pass  through  a  high-efficiency  filter 
before  release  to  the  room. 

I.  When  sodium  chloride  aerosol  is  used, 
the  relative  humidity  inside  the  test  chamber 
shall  not  exceed  50  pereent 
4.  Procedural  Requirements 
a.  The  fitting  of  half-mask  respiratore 
should  be  started  with  those  having  multiple 
sizes  and  a  variety  of  interchangeable 
cartridges  and  canisters  such  as  the  MSA 
Comfo  U-M.  Norton  M.  Survivair  M.  A-O  M, 
or  Scott-M.  Use  either  of  the  tests  outlined 
below  to  assure  that  the  facepiece  is  property 
adjusted 

(1)  Positive  pressure  test.  With  the  exhaust 
port(8)  blocked,  the  negative  pressure  of 
slight  inhalation  should  remain  constant  for 
several  seconds. 

(2)  Negative  pressure  test  With  the  intake 
p<Ml(s)  blocked,  the  negaUve  pressure  slight 


inhalation  should  remain  constant  for  several 
seconds. 

b.  After  a  facepiece  is  adjusted,  the  test 
subject  shall  wear  the  facepiece  for  at  least  5 
minutes  before  conducting  a  qualitative  test  by 
using  either  of  the  methods  described  below 
and  using  the  exercise  regime  described  in 
5.a..  b.,  c.;  d.  and  e. 

(1)  Isoamyl  acetate  test.  When  using 
organic  vapor  cartridges,  the  test  subject  who 
can  smell  the  odor  should  be  unable  to  detect 
the  odor  of  isoamyl  acetate  squirted  into  the 
air  near  the  most  vulnerable  portions  of  the 
facepiece  seal.  In  a  location  which  is 
separated  from  the  test  area,  the  test  subject 
shall  be  instructed  to  close  her/his  eyes 
during  the  test  period.  A  combination 
cartridge  or  canister  with  organic  vapor  and 
high-efficiency  filters  shall  be  used  when 
available  for  the  particular  mask  being 
tested.  The  test  subject  shall  be  given  an 
opportunity  to  smell  the  odor  of  isoamyl 
acetate  before  the  test  is  conducted. 

(2)  Irritant  fume  tesL  When  using  high- 
efficiency  filters,  the  test  subject  should  be 
unable  to  detect  the  odor  of  irritant  fume 
(stannic  chloride  or  titanium  tetrachloride 
ventilation  smoke  tubes)  squirted  into  the  air 
near  the  most  vulnerable  portions  of  the 
facepiece  seal.  The  teal  subject  shall  be 
instructed  to  close  her/his  eyes  during  the 
test  period. 

c.  The  test  subject  may  enter  the 
quantitative  testing  chamber  only  if  she  or  he 
has  obtained  a  satisfactory  fit  as  stated  in 
4.b.  of  this  Appendix. 

d.  Before  the  subject  enters  the  test 
chamber,  a  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber. 

e.  Immediately  after  the  subject  enters  the 
test  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  be 
measured  to  ensure  that  the  peak  penetration 
does  not  exceed  5  percent  for  a  half-mask 
and  1  percent  for  a  full  facepiece. 

f.  A  stable  challenge  agent  concentration 
shall  be  obtained  prior  to  the  actual  start  of 
testing. 

(1)  Respirator  restraining  straps  may  not  oe 
overtightened  for  testing.  The  straps  shall  be 
adjusted  by  the  wearer  to  give  a  reasonably 
comfortable  fit  typical  of  normal  use. 

5.  Exercise  Regime.  Prior  to  entering  the 
test  chamber,  the  test  subject  shall  be  given 
complete  instructions  as  to  her/hU  part  in  the 
test  procedures.  The  test  subject  shall 
perform  the  following  exercises,  in  the  order 
given,  for  each  independent  test 

a.  Normal  Breathing  (NB).  In  the  normal 
standing  position,  without  talking,  the  subject 
shall  breathe  normally  for  at  least  one 
minute. 

b.  Deep  Breathing  (DB).  In  the  normal 
standing  position  the  subject  shall  do  deep 
breathing  for  at  least  one  minute  pausing  so 
as  not  to  hyperventilate. 

c  Turning  head  side  to  side.  (SS).  Standing 
in  place  the  subject  shall  slowly  turn  his/her 
head  from  side  between  the  extreme 
positions  to  each  side.  The  head  shall  be  held 
at  each  extreme  position  for  at  least  5 
seconds.  Perform  for  at  least  three  complete 
cycles. 
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d.  Moving  head  up  and  down  (UD). 
Standing  in  place,  the  subject  shall  slowly 
move  his/her  head  up  and  down  between  the 
extreme  position  straight  up  and  the  extreme 
position  straight  down.  The  head  shall  be 
held  at  each  extreme  position  for  at  least  5 
seconds.  Perform  for  at  least  three  complete 
cycles. 

e.  Reading  (R).  The  subject  shall  read  out 
slowly  and  loud  so  as  to  be  heard  clearly  by 
the  test  conductor  or  monitor.  The  test 
subject  shall  read  the  "rainbow  passage"  at 
the  end  of  this  section. 

f.  Grimace  (G).  The  test  subject  shall 
grimace,  smile,  frown,  and  generally  contort 
the  face  using  the  facial  muscles.  Continue  for 
at  least  15  seconds. 

g.  Bend  over  and  touch  toes  (B).  The  test 
subject  shall  bend  at  the  waist  and  touch  toes 
and  return  to  upright  position.  Repeat  for  at 
least  30  seconds. 

h.  fogging  in  place  (f).  The  test  subject  shall 
perform  jog  in  place  for  at  least  30  seconds. 

i.  Normal  Breathing  (NB).  Same  as  exereise 
a. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is.  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  is  looking  for  the  pot  of  gold  at  the  end  of 
the  rainbow. 

6.  The  test  shall  be  terminated  whenever 
any  single  peak  penetration  exceeds  5 
pereent  for  half-masks  and  1  percent  for  full 
facepieces.  The  test  subject  may  be  refitted 
and  retested.  If  two  of  the  three  required  tests 
are  terminated,  the  fit  shall  be  deemed 
inadequate.  (See  paragraph  4.h.). 

7.  Calculation  of  Fit  Factors. 

a.  The  fit  factor  determined  by  the 
quantitative  fit  test  equals  the  average 
concentration  inside  the  respirator. 

b.  The  average  test  chamber  concentration 
is  the  arithmetic  average  of  the  test  chamber 
concentration  at  the  beginning  and  of  the  end 
of  the  test 


c.  The  average  peak  concentration  of  the 
challenge  agent  inside  the  respirator  shall  be 
the  arithmetic  average  peak  concentrations 
for  each  of  the  nine  exercises  of  the  test 
which  are  computed  as  the  arithmetic 
average  of  the  peak  concentrations  found  for 
each  breath  during  the  exercise. 

d.  The  average  peak  concentration  for  an 
exercise  may  be  determined  graphically  if 
there  is  not  a  great  variation  in  the  peak 
concentrations  during  a  single  exercise. 

8.  Interpretation  of  Test  Results.  The  fit 
factor  measured  by  the  quantitative  fit  testing 
shall  be  the  lowest  of  the  three  protection 
factore  resulting  from  three  independent 
tests. 

9.  Other  Requirements. 

a.  The  test  subject  shall  not  be  permitted  to 
wear  a  half-mask  or  full  facepiece  mask  if  the 
minimum  fit  factor  of  100  or  1,000. 
respectively,  cannot  be  obtained.  If  hair 
growth  or  apparel  interfere  with  a 
satisfactory  fit  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

b.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

c.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a 
respirator  while  performing  her  or  his  duties. 

d.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  assigned  respirator 
for  one  week.  If  the  respirator  does  not 
provide  a  satisfactory  fit  during  actual  use, 
the  test  subject  may  request  another  QNFT 
which  shall  be  performed  immediately. 

e.  A  respirator  fit  factor  card  shall  be 
issued  to  the  test  subject  with  the  following 
information: 

(1)  Name. 

(2)  Date  of  fit  test. 

(3)  Protection  factors  obtained  through 
each  manufacturer,  model  and  approval 
number  of  respirator  tested. 


(4)  Name  and  signature  of  the  person  that 
conducted  the  test. 

f.  Filters  used  for  quahtative  or  quantitative 
fit  testing  shall  be  replaced  weekly,  whenever 
increased  breathing  resistance  is 
encountered,  or  when  the  test  agent  has 
altered  the  integrity  of  the  filter  media. 
Organic  vapor  cartridges/canisters  shall  be 
replaced  daily  or  sooner  if  there  is  any 
indication  of  breakthrough  by  the  test  agent. 

10.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  quantitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal, 

(3)  Significant  dental  changes:  i.e.;  multiple 
extractions  without  prothesis,  or  acquiring 
dentures. 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

11.  Recordkeeping. 

A  summary  of  all  test  results  shall  be 
maintained  for  3  years.  The  summary  shall 
include: 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Fit  factors  obtained  from  every 
respirator  tested  (indicate  manufacturer, 
model,  size  and  approval  number). 

Appendix  0  to  $  1926.SS— Medical 
Questionnaires;  Mandatory 

This  mandatory  appendix  contains  the 
medical  questionnaires  that  must  be 
administered  to  all  employees  who  are 
exposed  to  asbestos,  tremolite.  anthophyllite, 
actinolite,  or  a  combination  of  these  minerals 
above  the  action  level,  and  who  will 
therefore  be  included  in  their  employer's 
medical  surveillance  program.  Part  1  of  the 
appendix  contains  the  Initial  Medical 
Questionnaire,  which  must  be  chained  for  all 
new  hires  who  will  be  covered  by  the 
medical  surveillance  requirements.  Part  2 
includes  the  abbreviated  Periodical  Medical 
Questionnaire,  which  must  be  administered 
to  all  employees  who  are  provided  periodic 
medical  examinations  under  the  medical 
surveillance  provisions  of  the  standard. 

aiUJNOCOOC  4S10-M-«I 


Part  1 
INITIAL  MEDICAL   QUESTIONNAIRI 


1. 

2.  SOCIAL  SeCUBITY  • 

3.  CLOCK  MUHBEI 

4.  PRESENT  OCCUPATIOH 

5.  PLAMT  


10    11 


-fc-  T"  T"  "?^ 

iT"   TT   TiT    li" 


«.   ADOKESS 
7.   


(Zip  Coaa) 


8.   TELEPHOME  NUMBER 

».   INTBRVIEMEH  

10.  DATE 


16 


11.  Date  of  Birtb 

12.  PUc«  ot  Bitlli 

13.  S«« 

14.  WMt  l8  yovc  Mcltal  st«t«s7 


15.  Race 


17    It    1»    20    ?l 

^iSHtE — 557      ySIF    IT    W    JT   IT   JT   W 


1.  Mai* 

2.  reaale 


1.  SlD9l«  *•  S«patat«d/ 

2.  Married  Divorce*  

3.  Hidowed  ^ 


1.  White  «.  Hispanic  _^ 

2.  Black  5.  Indian   

3.  Aaian  »•  Otfcer    _^ 


16  Wiat  is  the  highest  qrade  completed  in  sebeol?  — ^ 
iP^r  exaiple  12  years  is  co-pletioo  ot  blab  •Cb5^I> 


OCCUPATIOMAI.  HISTORY 


17A  Have  you  ever  worked  toll  ti»e  (30  hours 
per  week  or  Bore)  for  6  sooths  or  sore? 

IP  YES  TO  17 A: 

B.  Have  yott  ever  worked  for  «  year  or  aore  in 
aay  dusty  iob? 


I.  Yes  _   2.  Mo  _ 


1.  Yes  2.  No 

3.  Boes  N«t  Arply 


specify  Job/industry  Tpt.l  Years  Worked  _ 

Has  dust  exposure:  1.  MUd  ,   2.  Moderate  _   J-  Severe  

Q     Have  you  even  been  exposed  to  qas  or        I-  Tes  2.  No  __ 

rp::i^js^"b:t'ndi:trrL!!:!: ^-^-^  »•«-  "''"•-  - 

was  exposure:      1.  Hild  _..   2.  Moderate  _   3.  Severe  __ 

p.  What  has  been  your  usual  occupation  ot  lob-the  one  yo»  have 
worked  at  tbe  longestr 

1,  Job  occupation  __________ -^ — - 

?.  Number  of  years  esiployed  la  this  occupation  

3.  Posltlon/)ob  titlo  . ■  -  

4.  Business,  field  or 

industry • 

(Record  on  lines  the  years  in  which  you  have  worked  In  any  of  these 
industries,  e.g.  1960-1969) 

Have  you  ever  worked:  y^g      no 

E.   In  a  nine? —       ~ 

r.        In  a  guarryT *—       

^   ,  t~)      1_1 

G.   In  a  foundry? »^ 

H.    in  a  pottery? '—       ~ 

I.    In  a  C9tto».  fl««  Of  he»p  BlllT '— '      '— ' 

J.   with  asbestesT * —       '~ 

IB.   pk«T  MEDICAL  HISTORY  YK,       UO 

»,  po  you  consider  yourself  to  be  in  good  health?   l_l      l_» 

|t  "NO*  Stale  reason  __ ^ 

f.  Have  you  any  defect  of  vision? I — '      '— ' 

If  "YES-  State  nature  of  defect ■ 

C.  Have  you  any  bearing  defect? ' — 

If  "YKS"  state  nature  of  defect . 


Ol 


D.  Ar*  yon  •nffarlD^  fcoa  or  Imv*  yon  »vt  *ulf*t«4  tt,om: 

«.  Epilepsy   (or  fits,   ••iznces,   coawlsion*)? 

b.  Uiaoaatic  f«v«r7 

c.  Kidnay  disease? 

d.  Bladder  disease? 
a.  DlabetesT 
t .  Jaandlea? 


.— . 

.—J 

I_) 

.—J 

1*.   CHEST  COLDS  AMD  CHKST  ILUlgSSBS 

19A.  It  yon  gat  a  cold,  does  it  usually  qo  to  your 
ebestr  (Usually  aeans  aore  tbao  1/2  tb«  tiac) 


I.  Yes  2.  HO  

3.  Don't  get  colda  


20A.  During  the  past  3  years,  have  you  bad  any  chest  1.  Yes  2.  Mo  ^ 

illnesses  that  bave  kept  you  ott  work,  indoors  at 
hoae.  or  in  bed? 

IP  YES  TO  20A: 

B.  Did  yon  produce  pblega  wltb  any  of  these  cbest   1.  Yes  2.  Mo  

illnesses?  3.  Does  Not  Apply  

C.  In  the  last  3  years,  hew  aany  such  Illnesses    Nuaiber  of  illnesses  __ 

with  (Increased)  pblega  did  yon  have  which      Mo  such  illnesses   

lasted  a  week  or  aore? 


21.  Did  yon  have  any  lung  trouble  before  the  age  of 
16? 

22.  Have  yon  ever  had  any  of  the  following? 

lA.  Attacks  of  bronchitis? 

IK  YES  TO  lA: 
B.  Mac  it  contiraed  by  a  doctor? 

.  C.  At  what  age  was  your  first  attack? 


2A.  Pnenaonia  (include  bronchopneoaooia)? 

ir  YES  TO  2A: 
B.  Has  it  contiraed  by  a  doctor? 


C.  At  what  age  did  you  first  bave  it? 


1.  Yes  2.  Mo  


1.  Yes 


2.  No 


I.  Yes 2.  No  

3.  Does  Not  Apply  

Age  in  Years    

Does  Not  Apply  


1.  Yes 


2.  No 


1.  Yes  2.  Ho 

3.  Dees  Mot  Apply  

Age  in  Years    

Does  Not  Apply  


3A.  Hay  Fever?  1.  Yes  2.  Mo 

IK  YES  TO  3A: 

B.  Has  it  contiraed  by  a  doctor? 

C.  At  what  age  did  It  start? 

23A.  Have  you  ever  had  chronic  bronchitis?  1.  Yes  2.  No 

IK  YES  TO  23A: 

B.  Do  you  still  have  it? 

C.  Mas  it  contiraed  by  a  doctor? 

D.  At  what  age  did  it  start? 

Does  Not  i 

24A.  Have  you  ever  had  eapbyseaa?  1.  Yes  2.  No 

IK  YES  TO  24A: 

B.  Do  you  ctill  bave  it? 

C.  Has  it  contiraed  by  a  doctor? 

D.  At  what  age  did  it  start? 

2SA.  Have  you  ever  bad  asthaa?  1.  Yes  2.  No 

IK  YES  TO  25A: 

B.  Do  you  still  have  it? 

C.  Has  it  contiraed  by  a  doctor? 

D.  At  what  age  did  it  start? 

K.  If  you  no  longer  have  it.  at  what  age  did  it 
stop? 

26.  Have  you  ever  bad: 

A.  Any  other  chest  illness?  1.  Yes  2.  No 

If  yes.  please  specify  


1.  Yes  2.  No 

3.  Does  Not  Apply 

Age  in  Years 
Does  Mot  Apply 


I.  Yes  2.  No 

3.  Does  Not  Apply 

1.  Yes  2.  Mo 

3.  Does  Not  Apply 

Age  in  Years 
Does  Not  Apply 


1.  Yeo  2.  No 

3.  Does  Not  Apply 

1.  Yes  2.  No 

3.  Does  Not  Apply 

Age  in  Years 
Does  Mot  Apply 


1.  Yes  2.  MO 

3.  Does  Not  Apply 

1.  Yes  _    2.  No 

3.  Does  Not  Apply 

Age  in  Years 
Does  Not  Apply 

Age  stopped 
Does  Not  Apply 


Oi 

►-» 
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H.  Please  upeoily  cause  ol  death 


B.  Any  chest  operations? 

It  yes,  please  specify  .. 

C.  Any  chest  injuries? 

If  yes,  please  specify  _ 


1.  Yes  2.  No  


Yes 


No 


27A.  Has  a  doctor  ever  told  you  that  you  had  heart 
trouble? 

IK  YES  TO  27A:  .  , 

B.  Have  you  ever  had  treatment  for  heart  trouble 
in  the  past  10  years? 

2aA.  Has  a  doctor  ever  told  you  that  you  had  high 
blood  pressure? 

IF  YES  TO  28A:  w   v.  k,««-. 

B  Have  you  had  any  treatment  for  hiqh  blood 
pressure  (hypertension)  in  the  past  10  years? 

29.  Hlien  did  you  last  have  your  chest  X-rayed? 


Yes, 


2.  No  


1.  Yes  i.  No  

3.  Does  Not  Apply   


1.  Yes  


No  


I.  Yes  2.  NO  

3.  Does  Not  Apply   


(Year)   

2S 


26    2' 


2» 


30.  Hbere  did  you  last  have  your  chest  «-rayed  (it  kno«n)7 _ 

Ntaat  was  the  outcoae? 

pi^MTLY  HISTOBY 

31.  Here  either  of  your  natural  parents  ever  told  by  a  doctor  that  they  had  a 
chronic  lung  condition  such  «:  MOTHKR 

X.  Yes    2."^%.  Dont    1.  Y.S    2 .  No    3.  Don^t 
Know  '•""^ 

h.   Chronic  

Bronchitis?        

B.  E«physe»a?         

C.  Asthaa?  __     —        """ 

D.  Lgnq  canc«»7       _ —     

B.  other  chest  

condition*         ___      


r.  IS  parent  cwrienily  alive? 


G.  Pltace  Sp«ci(y 


Aqe  if  Living 
Age  at  Death 
OoD't  Know 


Age  it  Living 
Age  at  Death 
D9n't  Know 


COUGU 

3ZA.  Do  you  usually  have  a  couqii?  (Count 
a  couqh  with  tittil  -jnoKf  or  on  tirct 
going  out  of  doorc.   Exclude  clearing 
of  throat.)  [If  no.  sKip  to  queation 
32C.  1 

B.  Do  you  usually  couqh  as  much  as  4  to 
6  ti»es  a  (lay  *   or  BOie  days  out  ol 
the  weeK? 

C.  Do  you  usually  couqh  at  all  on  getting 
up  or  tirst  thing  in  the  aorning? 

D.  Do  you  usually  cough  at  all  during  the 
test  of  the  day  or  at  night? 

IP  YES  TO  ANY  OK  ABOVE  (32A,  B,  C.  or  D) ,  ANSWER  THE 
TO  ALL.  CHECK  EOES  H21  &E£kX  AND  SKIP  TO  NEXT  PAGE 

E.  Do  you  usually  cough  like  this  on  ■oci 
days  tor  3  consecutive  Bonths  or  ■ore 
during  the  year? 

F.  For  how  Mny  years  have  you  had   the  cougli? 

33A.  Do  you  usually  bring  up  phleg»  fro»  your 
chest? 

(Count  phlega  with  the  tirst  s»oke  or 
on  first  going  out  of  doorc.   Exclude 
phlega  fro«  the  nose.   Count  swallowed 
phlogB.)   (If  no,  skip  to  33C) 

B  Do  you  usually  bring  up  phleg»  like  this 
as  BUCh  as  twice  a  day  4  or  Bore  days 
out  of  the  «ieek7 

C  Do  you  usually  bring  up  pblega  at  all  on 
qattino  up  or  first  thing  in  the  TOrning? 

D.  Do  you  usually  bring  up  phlega  at  all 
during  the  rest  of  the  day  or  at  night? 

IF  YES  TO  ANY  OF  THE  ABOVE  (33A,  B,  C,  or  D) ,  ANSMER 
I,  mTdMA..    CHECK  n»FS  NOT  APPLY  AND  SKIP  TO  34A. 

E.  Do  you  bring  up  phleg*  like  this  on  Bost 
days  for  3  consecutive  Bonths  or  Bore 
during  the  year? 


I.  Yec  i.  No  


1.  Yes  .. 


2.  Nu 


1.  Yes  2.  No 

1.  Yes  2.  No 

FOLLOWING.   IF  NO 


1.  Yes  2.  Ho 

3.  Does  not  apply 


NuBbet  of  yeats  

Does  not  apply  

1.  Yea  _    2.  No  


1.  Yes  2.  No  

I.  Yes  2.  wo  _ 

I,  VM  _    ?.  MO  _ 

THE  FOLLOWING: 


1.  Yes  _    2.  No 

3.  DOM  not  apply 


—      (B 


K.  Koc  how  luny  ymna   have  you  had  troublu 
with  phleqa? 

EPISODES  OK  COUGH  AND  PHLEGM 

i4A.  Hav«  you  tidd  peciodE  or  episodes  of  (in- 
ctcdG«d*)  couqh  and  phleya  laulinq  tor  3 
weeks  or  sore  each  year? 

*(For  persons  who  usually  have  cough  and/or 
phleqa) 

If  YES  TO  i4A 
B.  Eor  how  lonq  have  you  had  at  least  1  such 
episode  par  year? 

WHEEZING 


Nuaber  o(  years 
Does  not  apply 


1.  Yes 


2.  No 


NUBber  ot  years 
Does  not  apply 


IK  YES  TO  38A 

B.  Do  you  have  to  walk  slower  than  people  ot 
your  age  on  the  level  because  ot  breatb- 
lassness? 

C.  Do  you  ever  have  to  stop  tor  breath  when 
walking  at  your  own  pace  on  the  level? 

D.  Do  you  ever  have  to  stop  for  breath 
after  walking  about  100  yards  (or 
after  a  few  ainutes)  on  the  level? 

E.  Are  you  too  breathless  to  leave  the 
house  or  breathless  on  dressing  or 
cllBbing  on*  flight  of  stairs? 


1.  Yes  2.  No 

3.   Does  not  apply 


1.  Yes  2.  No 

3.  Does  not  apply 

1.  Yes  2.  No 

3.  Does  not  apply 


1.  Yes  2.  No 

3.  Does  not  apply 


ibh.    Does  your  chest  ever  sound  wheezy  or 
whistling 

1.  Mhen  you  have  a  cold? 

2.  Occacionally  apart  troB  colds? 

3.  Host  days  or  nights? 

IE  YES  TO  1,  2,  or  3  in  3SA 
B.  Eor  how  Many  yearc  has  this  been  present? 


36A.  Have  you  ever  had  an  attack  ot  wheezing 
that  has  Bade  you  teel  short  of  breath? 

IE  YEG  TO  36A 
B_,  How  old  were  you  when  you  had  your  first 
such  attack? 


/ 


C.  Have  you  had  2  ot  Boie  such  episodes? 


D.  Have  you  ever  required  aedicine  or 
treatBent  tot  tbe(se)  attack(s)7 


BRFJ^THLESSNESS 


37. 


If  disabled  troB  walking  by  any  condition 
other  than  heart  or  lung  disease,  please 
describe  and  proceed  to  question  39A. 
Nature  of  condition(s) 


1. 

Yes 

2. 

No 

I. 

Yes 

2. 

No 

1. 

Yes 

2. 

No 

NuBber  ot  years 
Does  not  apply 


1.  Yes 


2.  No 


Age  in  years 
Does  not  apply 

1.  Yes  2.  No 

3.  Does  not  apply 

1.  Yes  2.  No 

3.  Does  net  apply 


38A.  Ate  yoa  troubled  by  shortness  of  breath  when 
hurrying  on  the  level  or  walking  up  a 
slight  bill? 


1.  Yes 


2.  Mo 


TOBACCO  SMOKING 

39A.  Have  you  ever  SBOked  cigarettes?   (No 
Beans  less  than  20  packs  of  cigarettes 
or  12  02.  of  tol>acco  in  a  lifetiae  or  less 
than  I  cigarette  »   day  for  1  year.) 

IP  YES  TO  39A 

B.  Do  you  now  saoke  cigarettes  (as  of 
one  Bonth  ago) 

C.  How  old  were  you  when  you  first  started 
regular  cigarette  saoking? 

D.  If  you  have  stopped  saoking  cigarettes 
eoBpletely.  how  old  were  you  when  you 
stopped? 

E.  How  aany  cigarettes  do  you  saoke  per 
day  now? 

P.  On  the  average  ot  the  entire  tiae  you 
SBOked,  how  aany  cigarettes  did  you 
saoke  per  day? 

G.  Do  or  did  yon  Inhale  the  cigarette  saoke? 


<0A.  Have  yon  ever  saoked  a  pipe  regularly? 
(Yes  aeans  aore  than  12  oz.  ot  tobacco 
in  a  lifetiae. ) 


Yes 


2.  No 


1.  Yes  2.  No 

3.  Does  not  apply 

Age  in  years 
Does  not  apply 

Age  stopped 

Check  if  still  saoking 

Does  not  apply 

cigarettes  per  day 
Does  not  apply 

Cigarettes  per  day 
Does  not  apply 


1.  Does  not  apply 

2.  Not  at  all 

3.  Slightly 

4.  Moderately 
&.  Deeply 


1.  Yes 


2.  No 
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BEST  COPY  AVAILABLE 


jcm    PEBSOHS  MHO  HAVE  ^VP  ?f«QKED  A  PIPE 

B.  1.  HOW  oia  were  you  when  you  staried  to 

sBokc  4  pipe  tequlatly7 

2   ir  you  have  stopped  t»okln<j  a  pipe 
co.p?etely,  how  old  were  you  when  you 
slop^d7 

C.  On  the  average  over  the  entire  tl»e  you 
sBoked  a  pipe,  how  .ucb  pipe  tobacco  did 
you  SBOke  pet  weefc? 

0.  How  ■ttch  pipe  tobacco  are  you  8»okli»q  now? 


K.  DO  you  ot   aid  you  inbale  the  pipe  s»olie» 


41A  nave  you  ever  smoked  ci<jars  reqularly? 

Vves  ieans  .ore  than  i  ciqar  a  week  for  • 
year) 

r»R  pffUISI  WT^ftYf  '^B  SMOKED  _CJgMS 

B  1   How  old  were  you  when  you  started 
saokioq  cigars  regularly? 

2   If  you  have  stopped  sBOking  cigars 
coBpletely,  how  old  were  you  when 
you  stopped. 

C.  on  the  average  over  the  entire  tl»e  you 
sBoked  cigarc.  how  Bany  cigars  did  you 
saoke  per  week? 

.  O.  HOW  »any  cigars  are  you  smoking  per  week 
now? 


E.  Do  or  did  you  i«bale  the  cigar  saoker 


*w^:^V  cobA  WvVirvBfL 


Part  2 
PCRIODtC  NEDICAt.  QUESTtONNAlRE 


Age  _ 

Age  stopped  — 
Check  if  still 

saoklng  pipe  — 

Does  nut  apply  — 

02.  per  week  (a  standard 
pouch  ot  tobacco  contains 
1  1/2  oz. ) 
Does  not  apply 

oz .  per  week  — 

Not  currently 

siKiking  a  pipe        — 


Signature 


Dale 


1. 
2. 
J. 

4. 
S. 


Never  snoked 
Not  at  all 
Slightly 
Moderately 
Deeply 


I.  Yes  


Age 


Age  stopped 
Check  If  still 
Booking  cigars 
Does  not  apply 

Cigars  per  week 
Does  not  apply 


2.  Mo  _ 


Cigars  per  week 

Check  It  not 

SBOklnq  cigars 

currently 

Never  ssoked 

Not  at  all 

Slightly 

Moderately 

Deeply 

I. 

2. 


4. 
S. 

6. 
7. 

•  . 

». 

10. 


NAME  ____ 

SOCIAL  SECURITY  • 

CLOCK  NUMBEil 

PHESEMT  OCCUPATION 
PLANT  ___ 


10    11 


12   13  1«    1& 


ADDRESS 


(Zip  Code) 


TELEPHONE  NUMBER 

INTERVIBMER  

DATE 


16    17 


IS   19  20   21 


cn 


II.  What  Is  your  aarltal  status? 


It.      9yPtTPATIOHAL  HISTORY 

12A.  in  the  past  year,  did  you  work 
lull  tl«e  OO  hours  per  week 
of  Bore)  for  (  aontbs  or  sore? 

tr   TtS  TO  12A: 

In  the  past  year,  did  you  work 
In  a  dusty  job? 


1.  Single 

2.  Married 

3.  Mldewed 


1.  Yes 


4.  Separated/ 
Divorced  _ 


NO 


12*. 

12C. 
12D. 

12>. 

i2r. 


1.  Yes  2-  *« 

).  Dees  Not  Apply  


Mas  dust  exposure: 


1.  Mild  


In  the  past  year,  were  you 
exposed  to  gas  or  cljeBlcal 
fuses  in  your  work? 


2.  Moderate 
I.  Yes  2- 


Severe 


No 


Has  exposure: 

In  the  past  year, 
what  was  your: 


1.  Mild  


2.  Moderate  »■  Severe  


1.  Job/occupation?  

2.  Position/ )ob  title? 


3. 

«< 


S 
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I- 

Ob 
03 

D 

a. 
50 
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E- 

09 

o 
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13-   BBCEWT  MEDICAL  HISTOBY 

13A.  Do  you  consider  yoursvlf  to 
b«  in  good  bealtb? 


Y^g    <f(   tjo 


yurthfet    Co»»eiit   on  Foaitive 
A>n>wt;rs 


YaE 


No 


If  MO.  Stat*  reason 


13B. 


In  the  past  year,  have  yon 
developed: 


Bpllepey? 
Rheumatic  tever? 

Kidoey  disease?  ~ 

Bladder  disease?  ~ 

Diabetes?  ~ 

Jaundice?  2 

Cancer?  ' 

U.   CHEST  COIJiS  AMD  CHKST  ILLWESSKS 

14A.  It  you  qet  a  cold,  does  it  usUallv  qo  to  your  cheat? 
(Ueudlly  Beans  acre  than  1/2  the  tine) 


Xai US. 


ISA.  During  the  pact  year,  have  you  bad 

any  chest  illnesses  that  have  kept  you 
ott  work,  indoors  at  hoae.  or  in  bed? 

IK  YI!S  TO  ISA: 

ISB.  Did  you  produce  pbleqa  with  any 
o{  these  chest  illnecses? 

ISC.  In  the  past  year,  how  aany  such 
illnesses  with  (increased)  phleqa 
did  you  have  which  lasted  a  week 
or  More? 

16.   RKSPTRATOBY  STSTBM 

In  the  past  year  have  you  had: 

Y«s  Of  WO 

AsthiM  •  

Bronchitis  _«__ 

Hay  Kewer  

Other  Allergies  

BIUJNO  COOe  46tO-l»< 


1.    Yes    2.    Mo   . 

3.  Don't  get  colds 


1.  Yes  2.  No 

3.  Docs  Mot  Apply 


1.  Yes  2.  No  __ 

i.   Does  Not  Apply  

NUBber  ot  illnesses 
No  such  illnesses 


further  cowwnt  on  Pocitive 
Answers 


PneuBonia 
Tuberculosis 
Chest  Suruery 
Othur  Lung  ProbleBt 
Heart  Disease 

Uo  you  have: 

Kcequent  colds 

Chronic  cough 

Shortness  ot  breath 
when  walking  oc 
cliabinq  one  flight 
or  stairs 

Do  you: 

Mheexe 

Cough  up  phleqa 

Saok*  cigarettes 


Date 


Yes  or  No 


Packs  per  day  How  Bany  years 


Signature 


s 


< 

►-» 

Z 

o 


3. 


(6 


50 

E- 

9 

CD 
09 

3 
O. 

I 

O 
g 


{;§ 


22776 


F,A«>1  Rerister  /  Vol.  51.  No.  119  /  Friday.  |une  20.  1986  /  Rules  and  Regulations 


AnyiHTr  B  to  §l»a«J«— taterpntotion  and 
Cteaaificalion  of  Cheat  Roentsenosrams— 
MaMlatory 

(a)  Cheat  roentgenograms  shall  be 
inJerpreted  and  classified  in  accordance  with 
a  professionally  accepted  classification 
svstem  and  recorded  on  a  Roentoenographic 
taterprelation  Form.  -Form  CSD/NIOSH  (M) 

[h]  Roentgenograms  shall  be  interpreted 
and  classified  only  by  a  B-reader.  a  board 
eligible/certified  radiologist,  or  an 
experienced  physician  with  known  expertise 
in  pneumoconioses. 

(c)  All  interpreters,  whenever  interpreting 
chest  roentgenograms  made  under  this 
section,  shaU  have  immediately  availaWe  for 
reference  a  complete  set  of  the  ILO-U/C 
International  Classification  of  Radiographs 
for  Pneumoconioses.  1980, 

Appendix  F  to  lt28.5»— Wo»k  Practices  and 
EnginMring  Contiote  for  Major  Asbestos 
RemovaL  Renovatioa.  and  Demolition 
Operaliao»— Non-Mandatory 

This  is  a  non-mandatory  appendix 
designed  to  provide  guidelines  to  assist 
employers  in  complying  with  the 
requirements  of  29  CFR  1926.58.  Specifically, 
this  appendix  describes  the  equipment, 
methods,  and  procedures  that  should  be  used 
in  major  asbestos  removal  projects 
conducted  to  abate  a  recognized  asbestos 
hazard  or  in  preparation  for  building 
renovation  or  demolition.  These  projects 
require  the  construction  of  negative-pressure 
temporary  enclosures  to  contain  the  asbestos 
material  and  to  prevent  the  exposure  of 
bystanders  and  other  employees  at  the 
worksite.  Paragraph  {eM6)  of  the  standard 
requires  that  ". . .  IWJhenever  feasible,  the 
employer  shall  establish  negative-pressure 
enclosures  before  commencing  asbestos 
removal,  demolition,  or  renovation 
operations."  Employers  should  also  be  aware 
that,  when  conducting  asbestos  removal 
projects,  they  may  be  required  under  the 
National  Emissions  Standards  for  Hazardous 
Air  Pollutants  (NESHAPS).  40  CFR  Part  61. 
Subpart  M.  or  EPA  regulations  under  the 
Clear  Water  Act 

Construction  of  a  negative-pressure 
enclosure  is  a  simple  but  time-consuming 
process  that  requires  careful  preparation  and 
execution;  however,  if  the  procedures  below 
are  followed,  contractors  should  be  assured 
of  achieving  a  temporary  barricade  that  will 
protect  employees  and  others  outside  the 
enclosure  from  exposure  to  asbestos  and 
minimize  to  the  extent  possible  the  exposure 
of  asbestos  workers  inside  the  barrier  as 
weU. 

The  equipment  and  materials  required  to 
construct  these  barriers  are  readily  available 
and  easily  installed  and  used.  In  addition  to 


an  enclosure  around  the  removal  site,  the 
standard  requires  employers  to  provide 
hygiene  facilities  that  ensure  that  their 
asbestos  contaminated  employees  do  not 
leave  the  work  site  with  asbestos  on  their 
persons  or  clothing:  the  construction  of  these 
facilities  is  also  described  below.  The  steps 
in  the  process  of  preparing  the  asbestos 
removal  site,  building  the  enclosure, 
constructing  hygiene  facilities,  removing  the 
asbestos-containing  material,  and  restoring 
the  site  include: 

(1)  Planning  the  removal  project; 

(2)  Procuring  the  necessary  materials  and 
equipment 

(3)  Preparing  the  work  area: 

(4)  Removing  the  asbestos-containing 
material; 

(5)  Cleaning  the  work  area;  and 

(6)  Disposing  of  the  asbestos-containing 
waste. 


Planning  the  Removal  Project 

The  planning  of  an  asbestos  removal 
project  is  critical  to  completing  the  project 
safely  and  cost-effectively.  A  written 
asbestos  removal  plan  should  be  prepared 
that  describes  the  equipment  and  procedures 
that  will  be  used  throughout  the  project.  The 
asbestos  abatement  plan  will  aid  not  only  in 
executing  the  project  but  also  in  complying 
with  the  reporting  requirements  of  the  USEPA 
asbestos  regulations  (40  CFR  61.  Subpart  M). 
which  call  for  specific  information  such  as  a 
description  of  control  methods  and  control 
equipment  to  be  used  and  the  disposal  sites 
the  contractor  proposes  to  use  to  dispose  of 
the  asbestos  containing  materials. 

The  asbestos  abatement  plan  should 
contain  the  following  information: 

•  A  physical  description  of  the  work  area: 

•  A  description  of  the  approximate  amount 
of  material  to  be  removed; 

•  A  schedule  for  turning  off  and  sealing 
existing  ventilation  systems: 

•  Personnel  hygiene  procedures; 

•  Labeling  procedures: 

•  A  description  of  personal  protective 
equipment  and  clothing  to  be  worn  by 
employees: 

•  A  description  of  the  local  exhaust 
ventilation  systems  to  be  used: 

•  A  description  of  work  practices  to  be 
observed  by  employees; 

•  A  description  of  the  methods  to  be  used 
to  remove  the  asbestos-containing  material: 

•  The  wetting  agent  to  be  used: 

•  A  description  of  the  sealant  to  be  used  at 
the  end  of  the  project: 

•  An  air  monitoring  plan; 

•  A  description  of  the  method  to  be  used  to 
transport  waste  material:  and 

•  The  location  of  the  dump  site. 


Materials  and  Equipment  Necessary  for 
Asbestos  Removal 

Although  individual  asbestos  removal 
projects  vary  in  terms  of  the  equipment 
required  to  accomplish  the  removal  of  the 
material,  some  equipment  and  materials  are 
common  to  most  asbestos  removal 
operations.  Equipment  and  materials  that 
should  be  available  at  the  beginning  of  each 
project  are:  (1)  rolls  of  polyethylene  sheeting: 
(2)  rolls  of  gray  duct  tape  or  clear  plastic 
tape;  (3)  HEPA.  filtered  vacuum(s):  (4)  HEPA- 
filtered  portable  ventilation  systemis);  (5)  a 
wetting  agent;  (6)  an  airless  sprayer  (7)  a 
portable  shower  unit:  (8)  appropriate 
respirators;  (9)  disposable  coveralls:  (10) 
Signs  and  labels:  (11)  preprinted  disposal 
bags:  and  (12)  a  manometer  or  pressure 
gauge. 

Rolls  of  Polyethylene  Plastic  and  Tape. 
Rolls  of  polyethylene  plastic  (6  mil  in 
thickness)  should  be  available  to  construct 
the  asbestos  removal  enclosure  and  to  seal 
windows,  doors,  ventilation  systems,  wall 
penetrations,  and  ceilings  and  Hoors  in  the 
work  area.  Gray  duct  tape  or  clear  plastic 
tape  should  be  used  to  seal  the  edges  of  the 
plastic  and  to  seal  any  holes  in  the  plastic 
enclosure.  Polyethylene  plastic  sheeting  can 
be  purchased  in  rolls  up  to  12-20  feel  in  width 
and  up  to  100  feet  in  length. 

HEPA-Fikered  Vacuum.  A  HEPA-filtered 
vacuum  is  essential  for  cleaning  the  work 
area  after  the  asbestos  has  been  removed. 
Such  vacuums  are  designed  to  be  used  with  a 
HEPA  (High  Efficiency  Particulate  Air)  filter, 
which  is  capable  of  removing  9957  percent  of 
the  asbestos  particles  from  the  air.  Vanous 
sizes  and  capacities  of  HFi»A  vacuums  arc 
available.  One  manufacturer.  Nilfisk  of 
America.  Inc.',  produces  three  models  that 
range  in  capacity  from  5.25  gallon?  to  17 
gallons  (see  Figure  F-1).  All  of  these  mode  s 
are  portable,  and  all  have  long  hoses  capable 
of  reaching  out-of-the-way  places,  such  as 
areas  above  ceiling  tiles,  behind  pipes,  etc. 

Exhaust  Air  Filtration  System.  A  portable 
ventilation  system  is  necessary  to  create  a 
negative  pressure  within  the  asbestos 
removal  enclosure.  Such  units  are  equipped 
with  a  HEPA  filter  and  are  designed  to 
exhaust  and  clean  the  air  inside  the  enclosure 
before  exhausting  it  to  the  outside  of  the 
enclosure  (See  Figure  F-2).  Systems  are 
available  from  several  manufacturers.  One 
supplier,  Micro-Trap,  Inc.,  *  has  two 
ventilation  units  that  range  in  capacity  from 
800  cubic  feet  per  minute  (CFM)  to  1,700 
Ch'M.  According  to  the  manufacturer's 
literature,  Micro-Trap  '  units  filter  particles 
of  0.3  micron  in  size  with  an  efficiency  of 
99.99  percent  The  number  and  capacity  of 
units  required  to  ventilate  an  enclosure 
depend  on  the  size  of  the  area  to  be 
ventilated. 


•  Mention  of  trade  name*  or  commercial 
products  does  not  constitute  endorsement  or 
recommendatioa  for  use. 
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Soufcr.  Product  Catalog.  Asbestos  Control  Technologies.  Inc..  Maple  Shade.  N.).,  198S. 
Hgure  F-1.  HEPA  Filtered  Vacuums 


Source:  Product  Catalog,  Asbestos  Control 
Technologies,  inc.  Maple  Shade,  N.).,  1965. 

Figure  F-2.  Portable  Exhaust  Ventilation  System 
«vitfa  HEPA  Filler 

Wetting  Agents.  Wetting  agents 
(surfactants)  are  added  to  water  (which  is 
then  called  amended  water)  and  used  to  soak 
asbestos-containing  materials:  amended 
water  penetrates  more  effectively  than  plain 
water  and  permits  more  thorough  soaking  of 
the  asbestos-containing  materials.  Wetting 
the  asbestos-containing  material  reduces  the 
number  of  fibers  that  will  break  free  and 
become  airborne  when  the  asbestos- 
containing  material  is  handled  or  otherwise 
disturbed.  Asbestos-containing  materials 
should  be  thoroughly  soaked  before  removal 
is  attempted:  the  dislodged  material  should 
feel  spongy  to  the  touch.  Wetting  agents  are 
generally  prepared  by  mixing  1  to  3  ounces  of 
wetting  agent  to  5  gallons  of  water. 

One  type  of  asbestos,  amosite,  is  relatively 
resistant  to  soaking,  either  with  plain  or 
amended  water.  The  work  practices  of  choice 
when  working  with  amosite  containing 
material  are  to  soak  the  material  as  much  as 
possible  and  then  to  bag  it  for  disposal 
immediately  after  removal,  so  that  the 
material  has  no  time  to  dry  and  be  ground 
into  smaller  particles  that  are  more  likely  to 
liberate  airborne  asbestos. 

in  a  very  limited  number  of  situations,  it 
may  not  be  possible  to  wet  the  asbestos- 
containing  material  before  removing  it. 
Examples  of  such  rare  situations  are;  (1) 


Removal  of  asbestos  material  from  a  "live" 
electrical  box  that  was  oversprayed  with  the 
material  when  the  rest  of  the  area  was 
sprayed  with  asbestos-containing  coating: 
and  (2)  removing  asbestos-containing 
insulation  from  a  live  steam  pipe.  In  both  of 
these  situations,  the  preferred  approach 
would  be  to  turn  off  the  electricity  or  steam, 
respectively,  to  permit  wet  removal  methods 
to  be  used.  However,  where  removal  work 
must  be  performed  during  working  hours,  i.e.. 
when  normal  operations  cannot  be  disrupted, 
the  asbestos-containing  material  must  be 
removed  dry.  Immediate  bagging  is  then  the 
only  method  of  minimizing  the  amount  of 
airborne  asbestos  generated. 

Airless  Sprayer.  Airless  sprayers  are  used 
to  apply  amended  water  to  asbestos- 
containing  materials.  Airless  sprayers  allow 
the  amended  water  to  be  applied  in  a  fine 
spray  that  minimizes  the  release  of  asbestos 
fibers  by  reducing  the  impact  of  the  spray  on 
the  material  to  be  removed.  Airless  sprayers 
are  inexpensive  and  readily  available. 

Portable  Shower  Unless  the  site  has 
available  a  permanent  shower  facility  that  is 
contiguous  to  the  removal  area,  a  portable 
shower  system  is  necesssary  to  permit 
employees  to  clean  themselves  after 
exposure  to  asbestos  and  to  remove  any 
asbestos  contamination  from  their  hair  and 
bodies.  Taking  a  shower  prevents  employees 
from  leaving  the  work  area  with  asbestos  on 
their  clothes  and  thus  prevents  the  spread  of 
asbestos  contamination  to  areas  outside  the 
asbestos  removal  area.  This  measure  also 
protects  members  of  the  families  of  asbestos 
workers  from  possible  exposure  to  asbestos. 
Showers  should  be  supplied  with  warm  water 
and  a  drain.  A  shower  water  filtration  system 
to  filter  asbestos  fibers  from  the  shower 
water  is  recommended.  Portable  shower  units 
are  readily  available,  inexpensive,  and  easy 
to  install  and  transport. 

Respirators.  Employees  involved  in 
asbestos  removal  projects  should  be  provided 
with  appropriate  NIOiSH-approved 
respirators.  Selection  of  the  appropriate 
respirator  should  be  based  on  the 


.1 


concentration  of  asbestos  fibers  in  the  work 
area.  If  the  concentration  of  asbestos  fibers  is 
unknown,  employees  should  be  provided 
with  respirators  that  will  provide  protection 
against  the  highest  concentration  of  asbestos 
fibers  that  can  reasonably  be  expected  to 
exist  in  the  work  area.  For  most  work  within 
an  enclosure,  employees  should  wear  half- 
mask  dual-filter  cartridge  respirators. 
Disposable  face  mask  respirators  (single-use) 
should  not  be  used  to  protect  employers  from 
exposure  to  asbestos  fibers. 

Disposable  Coveralls.  Employees  involved 
in  asbestos  removal  operations  should  be 
provided  with  disposable  impervious 
coveralls  that  are  equipped  with  head  and 
foot  covers.  Such  coveralls  are  typically 
made  of  lyvek.'  The  coverall  has  a  zipper 
front  and  elastic  wrists  and  ankles. 

Signs  and  Labels.  Before  work  begins,  a 
supply  of  signs  to  demarcate  the  entrance  to 
the  work  area  should  be  obtained.  Signs  are 
available  that  have  the  wording  required  by 
the  final  OSHA  standard.  The  required  labels 
are  also  commercially  available  as  press-on 
labels  and  pre-printed  on  the  6-mil 
polyethylene  plastic  bags  used  to  dispose  of 
asbestos-containing  waste  material. 

Preparing  the  Work  Area 

Preparation  for  constructing  negative- 
pressure  enclosures  should  begin  with  the 
removal  of  all  movable  objects  from  the  work 
area.  e.g.,  desks,  chairs,  rugs,  and  light 
fixtures,  to  ensure  that  these  objects  do  not 
become  contaminated  with  asbestos.  When 
movable  objects  are  contaminated  or  are 
suspected  of  being  contaminated,  they  should 
be  vacuumed  with  a  HEPA  vacuum  and 
cleaned  with  amended  water,  unless  they  are 
made  of  material  that  will  be  damaged  by  the 
wetting  agent:  wiping  with  plain  water  is 
recommend  in  those  cases  where  amended 
water  will  damage  the  object.  Before  the 
asbestos  removal  work  begins,  objects  that 


<  Mention  of  trade  names  or  commercial 
products  does  not  constitute  endorsement  or 
rscommendation  for  use. 
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cannot  be  removed  from  the  work  area 
should  be  covered  with  •  6-mil-thick 
polyethylene  plaatic  sheeting  that  is  securely 
taped  with  duct  tape  or  plastic  tape  to 
achieve  an  aii^ti^t  seal  around  the  object. 

Cemstructing  the  Enclosure 

When  all  objects  have  either  been  removed 
from  the  work  area  or  covered  with  plastic, 
all  penetrations  of  the  floor,  walls,  and  ceiling 
should  be  sealed  with  ft-mil  polyethylene 
plastic  and  tape  to  prevent  airborne  asbestos 
from  escaping  into  areas  ouUide  the  work 
area  of  from  lodging  in  cracks  around  the 
penetrations.  Penetrations  that  require 
sealing  are  typically  found  around  electrical 
conduits,  telephone  wires,  and  water  supply 
and  drain  pipes.  A  single  entrance  to  be  used 
for  access  and  eyess  to  the  work  area  should 
be  selected,  and  all  other  doors  and  windows 
should  be  sealed  with  tape  or  be  covered 
with  ft-mil  polyethylene  plastic  sheeting  and 
securely  taped.  Covering  windows  and 
unnecessary  doors  with  a  layer  of 
polyethylene  before  covering  the  walls 
provides  a  second  layer  of  protection  and 
saves  time  in  installation  because  it  reduces 
the  number  of  edges  that  must  be  cut  and 
taped.  All  other  surfaces  such  as  support 
columns,  ledges,  pipes,  and  other  surfaces 
should  also  be  covered  v«th  polyethylene 
plastic  sheeting  and  taped  before  the  walls 
themselves  are  completely  covered  with 
sheeting.  .      u 

Next  a  thin  layer  of  spray  adhesive  should 
be  sprayed  along  the  top  of  all  walls 
surrounding  the  enclosed  work  area,  close  to 
the  wall-ceiling  interface,  and  a  layer  of 
polyethylene  plastic  sheeting  should  be  stuck 
to  this  adhesive  and  taped.  The  entire  inside 
surfaces  of  all  wall  areas  are  covered  in  this 
manner,  and  the  sheeting  over  the  walls  is 
extended  across  the  floor  area  until  it  meets 
in  the  center  of  the  area,  where  it  is  taped  to 
form  a  single  layer  of  material  encasing  the 
entire  room  except  for  the  ceiling.  A  final 
layer  of  plastic  sheeting  is  then  laid  across 
the  plastic-covered  floor  area  and  up  the 
walls  to  a  level  of  2  feet  or  so:  this  layer 
provides  a  second  protective  layer  of  plastic 
sheeting  over  the  floor,  which  can  then  be 


removed  and  disposed  of  easily  after  the 

asbestos-containing  material  that  has 

dropped  to  the  floor  has  been  bagged  and 

removed. 

Building  Hygiene  Facilities 

Paragraph  (j)  of  the  final  standard 
mandates  that  employers  involved  IR 
asbestos  removal,  demolition,  or  renovation 
operations  prwude  their  employees  with 
hygiene  fadhties  to  be  used  to  decontaminate 
asbestos-exposed  workers,  equipment,  and 
clothing  before  such  employees  leave  the 
work  area.  These  decontamination  facihties 
consist  of: 
(1)  A  clean  change  room: 
(2J  A  shower  and 


(3)  An  equipment  room. 

The  clean  change  room  is  an  area  in  whicn 
employees  remove  their  street  clothes  and 
don  their  respirators  and  disposable 
protective  clothing.  The  clean  room  should 
have  hooks  on  the  wall  or  be  equipped  with 
lockers  for  the  storage  of  workers'  clothing 
and  personal  articles.  Extra  disposable 
coveralls  and  towels  can  also  be  stored  in  the 
clean  change  room. 

The  shower  should  be  contiguous  with  both 
the  clean  and  dirty  change  room  (see  Figure 
F-3)  and  should  be  used  by  all  workers 
leaving  the  work  area.  The  shower  should 
also  be  used  to  clean  asbestos-contaminated 
equipment  and  materials,  such  as  the 
outsides  of  asbestos  waste  bags  and  hand 
tools  used  in  the  removal  process. 
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The  equipment  room  (also  called  the  dirty 
change  room)  is  the  area  where  workers 
remove  their  protective  coveralls  and  where 
equipment  that  is  to  be  used  in  the  work  area 
can  be  stored.  The  equipment  room  should  be 
lined  with  a-mil-thick  polyethylene  plastic 
sheeting  in  the  same  way  as  was  done  in  the 


work  area  enclosure.  Two  layers  of  6-mil 
polyethylene  plastic  sheeting  that  are  not 
taped  together  from  a  double  flap  or  barrier 
between  the  equipment  room  and  the  work 
area  and  between  the  shower  and  the  clean 
change  room  (see  Figure  F-4). 
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Figure  F-4.  Typical  Hygieoe  FadUty  Layout 


When  feasible,  the  clean  change  room, 
shower,  and  equipment  room  should  be 
contiguous  and  adjacent  to  the  negative- 
pressure  enclosure  surrounding  the  removal 
area.  In  the  overwhelming  number  of  cases, 
hygiene  facilities  can  be  built  contiguous  to 
the  negative-pressure  enclosure.  In  some 
cases,  however,  hygiene  facilities  may  have 
to  be  located  on  another  floor  of  the  building 
where  removal  of  asbestos-containing 
materials  is  taking  place.  In  these  instances, 
the  hygiene  facilities  can  in  effect  be  made  to 
be  contiguous  to  the  work  area  by 
constructing  a  polythylene  plastic  "tunnel " 
from  the  work  area  to  the  hygiene  facilities. 


Such  a  tunnel  can  be  made  even  in  cases 
where  the  hygiene  facilities  are  located 
several  floors  above  or  below  the  work  area: 
the  tunnel  begins  with  a  double  flap  door  at 
the  enclosure,  extends  through  the  exit  from 
the  floor,  continues  down  the  necessary 
number  of  flights  of  stairs  and  goes  through  a 
double-flap  entrance  to  the  hygiene  facilities, 
which  have  been  prepared  as  described 
above.  The  tunnel  is  constnlcted  of  2-lnch  by 
4-inch  lumber  or  aluminum  struts  and 
covered  with  6-mil-thick  polyethylene  plastic 
sheeting. 

In  the  rare  instances  when  there  is  not 
enough  space  to  permit  any  hygiene  facilities 


to  be  built  at  the  woric  site,  employees  should 
be  directed  to  change  into  a  clean  disposable 
worksuit  immediately  after  exiting  the 
enclosure  (without  removing  their 
respirators]  and  to  proceed  immediately  to 
the  shower.  Alternatively,  employees  could 
be  directed  to  vacuum  their  disposable 
coveralls  with  a  HEPA-filtered  vacuum 
before  proceeding  to  a  shower  located  a 
distance  from  the  enclosure. 

The  clean  room,  shower,  and  equipment 
room  must  be  sealed  completely  to  ensure 
that  the  sole  source  of  air  flow  through  these 
areas  originates  from  uncontaminated  areas 
outside  the  asbestos  removal,  demolition,  or 
renovation  enclosure.  The  shower  must  be 
drained  properly  after  each  use  to  ensure  that 
contaminated  water  is  not  released  to 
uncontaminated  areas.  If  waste  water  is 
inadvertently  released,  it  should  be  cleaned 
up  as  soon  as  possible  to  prevent  any 
asbestos  in  the  water  from  drying  and 
becoming  airborne  In  areas  outside  the  work 


Establishing  Negative  Pressure  Within  the 
Enclosure 

After  construction  of  the  enclosure  is 
completed,  a  ventilation  8ystem(8)  should  be 
installed  to  create  a  negative  pressure  within 
the  enclosure  with  respect  to  the  area  outside 
the  enclosure.  Such  ventilation  systems  must 
be  equipped  with  HEPA  filters  to  prevent  the 
release  of  asbestos  fibers  to  the  environment 
outside  the  enclosure  and  should  be  operated 
24  hours  per  day  during  the  entire  project 
until  the  final  cleanup  is  completed  and  the 
results  of  final  air  samples  are  received  from 
the  laboratory.  A  sufficient  amount  of  air 
should  be  exhausted  to  create  a  pressure  of 
—0.02  inches  of  water  within  the  enclosure 
%vith  respect  to  the  area  outside  the 
enclosure. 

These  ventilation  systems  should  exhaust 
the  HEPA-filtered  dean  air  outside  the 
building  in  which  the  asbestos  removal, 
demolition,  or  renovation  is  taking  place  (see 
Figure  F-5).  If  access  to  the  outside  is  not 
available,  the  ventilation  system  can  exhaust 
the  HEPA-filtered  asbestos-free  air  to  an  area 
within  the  building  that  is  as  far  away  as 
possible  from  the  enclosure.  Care  should  be 
taken  to  ensure  that  the  clean  air  is  released 
either  to  an  asbestos-free  area  or  in  such  a 
way  as  not  to  disturb  any  asbestos- 
containing  materials. 
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A  manometer  or  pressure  gauge  for 
measuring  the  negative  pressure  within  the 
enclosure  should  be  installed  and  should  be 
monitored  frequently  throughout  all  work 
shifts  during  which  asbestos  removal, 
demolition,  or  renovation  takes  place. 
Several  types  of  manometers  and  pressure 
gauges  are  available  for  this  purpose. 

All  asbestos  removal,  renovation,  and 
demolition  operaUons  should  have  a  program 


for  monitoring  the  concentration  of  airborne 
asbestos  and  employee  exposures  to 
asbestos.  Area  samples  should  be  collected 
inside  the  enclosure  (approximately  four 
samples  for  5000  square  feet  of  enclosure 
area).  At  least  two  samples  should  be 
collected  outside  the  work  area,  one  at  the 
entrance  to  the  clean  change  room  and  one  at 
the  exhaust  of  the  portable  ventilation 
system.  In  addition,  several  breathing  zone 


samples  should  be  collected  from  those 

workers  who  can  reasonably  be  expected  to 

have  the  highest  potential  exposure  to 

asbestos. 

Removing  Asbestos  Materials 

Paragraph  (e)(6)lii)  requires  that  employers 
involved  in  asbestos  removal,  demolition,  or 
renovation  operations  designate  a  competent 
person  to: 

(1)  Set  up  the  enclosare; 

(2)  Ensure  the  integrity  of  the  enclosure: 

(3)  Control  entry  to  and  exit  from  the 
enclosure; 

(4)  Supervise  all  employee  exposure 
monitoring  required  by  this  section; 

(5)  Ensure  the  use  of  protective  clothing 
and  equipment;  • .    .u 

(6)  Ensure  that  employees  are  tramed  in  the 
use  of  engineering  controls,  work  practices, 
and  personal  protective  equipment; 

(7)  Ensure  the  use  of  hygiene  facilities  and 
the  observance  of  proper  decontamination 
procedures;  and 

(8)  Ensure  that  engineering  controls  are 
functioning  properly. 

The  competent  person  will  generally  be  a 
CertiHed  Industrial  Hygienist.  an  industrial 
hygienist  with  training  and  experience  m  the 
handling  of  asbestos,  or  a  person  who  has 
such  training  and  experience  as  a  result  of 
on-the-job  training  and  experience. 

Ensuring  the  integrity  of  the  enclosure  is 
accomplished  by  inspecting  the  enclosure 
before  asbestos  removal  work  begins  and 
prior  to  each  work  shift  throughout  the  entire 
period  work  is  being  conducted  in  the 
enclosure.  The  inspection  should  be 
conducted  by  locating  all  areas  where  air 
might  escape  from  the  enclosure;  this  is  best 
accomplished  by  running  a  hand  over  all 
seams  in  the  plastic  enclosure  to  ensure  that 
no  seams  are  ripped  and  the  tape  is  securely 
in  place. 

The  competent  person  should  also  ensure 
that  all  unauthorized  personnel  do  not  enter 
the  enclosure  and  that  aU  employees  and 
other  personnel  who  enter  the  enclosure  have 
the  proper  protective  clothing  and  equipment. 
He  or  she  should  also  ensure  that  all 
employees  and  other  personnel  who  enter  the 
enclosure  use  the  hygiene  facilities  and 
observe  the  proper  decontamination 
procedures  (described  below). 

Proper  work  practices  are  necessary  during 
asbestos  removal,  demolition,  and  renovation 
to  ensure  that  the  concentration  of  asbestos 
fibers  inside  the  enclosure  remains  as  low  as 
possible.  One  of  the  most  important  work 
practices  is  to  wet  the  asbestos-containing 
material  before  it  is  disturbed.  After  the 
asbestos-containing  material  is  thoroughly 
wetted,  it  should  be  removed  by  scraping  (as 
in  the  case  of  sprayed-on  or  troweled-on 
ceiling  material)  or  removed  by  cutting  the 
metal  bands  or  wire  mesh  that  support  the 
asbestos-containing  material  on  boilers  or 
pipes.  Any  residue  that  remains  on  the 
surface  of  the  object  from  which  asbestos  is 
being  removed  should  be  wire  brushed  and 
wet  wiped. 

Bagging  asbestos  waste  material  prompUy 
after  its  removal  is  another  work  practice 
control  that  is  effecUve  in  reducing  the 
airborne  concentration  of  asbestos  within  the 


enclosure.  Whenever  possible,  the  asbestos 
should  be  removed  and  placed  directly  into 
bags  for  disposal  rather  than  dropping  the 
material  to  the  floor  and  picking  up  all  of  the 
material  when  the  removal  is  complete.  If  a 
significant  amount  of  time  elapses  between 
the  time  that  the  material  is  removed  and  the 
time  it  is  bagged,  the  asbestos  material  is 
likely  to  dry  out  and  generate  asbestos-laden 
dust  when  it  is  disturbed  by  people  working 
within  the  enclosure.  Any  asbestos- 


contaminated  supplies  and  equipment  that 
cannot  be  decontaminated  should  be 
disposed  of  in  pre-labeled  bags;  items  in  this 
category  include  plastic  sheeting,  disposable 
work  clothing,  respirator  cartridges,  and 
contaminated  wash  water. 

A  checklist  is  one  of  the  most  efTective 
methods  of  ensuring  adequate  surveillance  of 
the  integrity  of  the  asbestos  removal 
enclosure.  Such  a  checklist  is  shown  in  Figure 
F-6.  Filling  out  the  checklist  at  the  beginning 


of  each  shift  in  which  asbestos  removal  is 
being  performed  will  serve  to  document  that 
all  the  necessary  precautions  will  be  taken 
during  the  asbestos  removal  work.  The 
checklist  contains  entries  for  ensuring  that: 

•  The  work  area  enclosure  is  complete; 

•  The  negative-pressure  system  is  in 
operation; 

•  Necessary  signs  and  labels  are  used; 
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Asbestos  Removal.  Renovation,  and 
Demolition  ChecKlist 


Date: 


Supervisor 


Location: 


Project  # 


Work  Area  (sg.  ft. ) 


II 


HorK  site  barrier 
Floor  covered 

Walls  covered 
Area  ventilation  off 
All  edges  sealed 
Penetrations  sealed 
Entry  curtains 

Negative  Air  Pressure 

HEPA  Vac  Ventilation  system 

Constant  operation 
Negative  pressure  achieved 


Yes 


No 


•  Appropriate  work  practices  are  used; 

•  Necessary  protective  clothing  and 
equipment  are  used;  and 

•  Appropriate  decontamination  procedures 
are  being  followed. 

Cleaning  the  Work  Area 

After  all  of  the  asbestos-containing 
material  is  removed  and  bagged,  the  entire 
work  area  should  be  cleaned  until  it  is  free  of 
all  visible  asbestos  dust.  All  surfaces  from 
which  asbestos  has  been  removed  should  be 
cleaned  by  wire  brushing  the  surfaces,  HEPA 
vacuuming  these  surfaces,  and  wiping  them 
v^th  amended  water.  The  inside  of  the  plastic 


III.   Signs 

Work  area  entrance 
Bags  labeled 

IV.   Work  Practices 

Removed  material  promptly  bagged 
Material  worked  wet 
HEPA  vacuum  used 
No  smoking 
No  eating,  drinking 
Work  area  cleaned  after  completion 
Personnel  decontaminated  each 
departure 


enclosure  should  be  vacuumed  with  a  HEPA 
vacuum  and  wet  wiped  until  there  is  no 
visible  dust  in  the  enclosure.  Particular 
attention  should  be  given  to  small  horizontal 
surfaces  such  as  pipes,  electrical  conduits, 
lights,  and  support  tracks  for  drop  ceilings. 
All  such  surfaces  should  be  free  of  visible 
dust  before  the  final  air  samples  are 
collected. 

Additional  sampling  should  be  conducted 
inside  the  enclosure  after  the  cleanup  of  the 
work  area  has  been  completed. 
Approximately  four  area  samples  should  be 
collected  for  each  5000  square  feet  of 
enclosure  area.  The  enclosure  should  not  be 


dismantled  unless  the  final  samples  show 
asbestos  concentrations  of  less  than  the  final 
standard's  action  level.  EPA  recommends 
that  a  clearance  level  of  0.01  f/cc  be  achieved 
before  cleanup  is  considered  complete. 
A  clearance  checklist  is  an  effective 
method  of  ensuring  that  all  surfaces  are 
adequately  cleaned  and  the  enclosure  is 
ready  to  be  dismantled.  Figure  F-7  shows  a 
checklist  that  can  be  used  during  the  final 
inspection  phase  of  asbestos  abatement, 
removal,  or  renovation  operations. 

WLUNO  cooc  ai«-st-M 


V.   Protective  Eguipment 

Disposable  clothing  used  one  time 
Proper  NIOSH-approved  respirators 

VII.   Showers 

On  site 

Functioning 

Soap  and  towels 

Used  by  all  personnel 


Figure  F-6.   Checklist 
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Final  Inspection  of  Asbestos  Removal.  Renovation, 
and  Demolition  Projects 


Date: 
Project: 
Location: 
Building: 


CHECKLIST: 

Residual  dust  on: 

a.  Floor 

b.  Horizontal 

surfaces 

c.  Pipes 

d.  Ventilation 

equipment 


Yes 


No 


Yes    No 


e.  Horizontal 

surfaces 

f.  Pipes 

g.  Ducts 

h.      Register 
i.   Lights 


FIELD  NOTES: 

Record  any  problems  encountered  here. 


FINAL  AIR  SAMPLE  RESULTS: 


Figure  F-7.   Clearance  ChecKlist 


giLLlNQCOOC  4StO-a«-C 


IM  I 


Federal  Register  /  Vol.  51.  No.  119  /  Friday.  June  20.  1986  /  Rules  and  Regulations  22785 


Appendix  G  to  1 1926.58— Work  Practices 
and  Engineering  Controls  for  Small-Scale. 
Short-Duration  Asbestos  Renovation  and 
Maintenance  Activities— Non-Mandatory 

This  appendix  is  not  mandatory,  in  that 
construction  industry  employers  may  choose 
to  comply  with  all  of  the  requirements  of 
OSHA's  final  rule  for  occupational  exposure 
to  asbestos  in  the  construction  industry. 
§  1926.68.  However,  employers  wishing  to  be 
exempted  from  the  requirements  of 
paragraphs  (e)(6)  and  (n(2)(ii)(fi)  of  S  1926.58 
shall  comply  with  the  provisions  of  this 
appendix  when  performing  small-scale,  short- 
duration  renovation  or  maintenance 
activities.  OSHA  anticipates  that  employers 
in  the  electrical,  carpentry,  utility,  plumbing, 
and  interior  construction  trades  may  wish  to 
avail  themselves  of  the  Final  standard's 
exemptions  for  small-scale,  short-duration 
renovation  and  maintenance  operations. 

[definition  of  Small-Scale.  Short-Duration 
Activities 

For  the  purposes  of  this  appendix,  small- 
scale,  short-duration  renovation  and 
maintenance  activities  are  tasks  such  as.  but 
not  limited  to: 

•  Removal  of  asbestos-containing 
insulation  on  pipes; 

•  Removal  of  small  quantities  of  asbestos- 
containing  insulation  on  beams  or  above 
ceilings; 

•  Replacement  of  an  asbestos-containing 

gasket  on  a  valve: 

•  Installation  or  removal  of  a  small  section 
of  dry  wall; 

•  Installation  of  electrical  conduits  through 
or  proximate  to  asbestos-containing 
materials. 

Evidence  in  the  record  (see  the  Summary 
and  Explanation  section  of  the  preamble  for 
paragraph  (g).  Methods  of  Compliance,  for 
specific  citations)  suggests  that  the  use  of 
certain  engineering  and  work  practice 
controls  is  capable  of  reducing  employee 
exposures  to  asbestos  to  levels  below  the 
final  standard's  action  level  (0.1  f/cc). 
Several  controls  and  work  practices,  used 
either  singly  or  in  combination,  can  be 
employed  effectively  to  reduce  asbestos 
exposures  during  small  maintenance  and 
renovation  operations.  These  include: 

•  Wet  methods; 

'  •  Removal  methods 


—Use  of  Glove  bags 

—Removal  of  entire  asbestos  insulated 

pipes  or  structures 
—Use  of  mini-enclosures 

•  Enclosure  of  asbestos  materials;  and 

•  Maintenance  programs. 
This  appendix  describes  these  controls  and 

work  practices  in  detail. 

Preparation  of  the  Area  Before  Renovation  or^ 
Maintenance  Activities  v/  r^ 

The  first  step  in  preparing  to  perform  ■    )  / 
small-scale,  short-duration  asbestos        y    '^'/^ 
renovation  or  maintenance  task,  regardle^«f 
the  abatement  method  that  will  be  used,  \W 
the  removal  from  the  work  area  of  all  objects 
that  are  movable  to  protect  them  from 
asbestos  contamination.  Objects  that  cahnot 
be  removed  must  be  covered  completely  with 
a  6-mil-thick  polyethylene  plastic  sheeting 
before  the  task  begins.  If  objects  have 
already  been  contaminated,  they  should  be 
thoroughly  cleaned  with  a  High  Efficiency 
Particulate  Air  (HEPA)  filtered  vacuum  or  be 
wet  wiped  before  they  are  removed  from  the 
work  area  or  completely  encased  in  the 
plastic. 

Wet  Methods  '^ 

Whenever  feasible,  and  regardless  of  the 
abatement  method  to  be  used  (e.g.,  removal, 
enclosure,  use  of  glove  bags),  wet  methods 
must  be  used  during  small-scale,  short 
duration  maintenance  and  renovation 
activities  that  involve  disturbing  a.sbestos- 
containing  materials.  Handling  asbestos 
materials  wet  is  one  of  the  most  reliable 
methods  of  ensuring  that  asbestos  fibers  do 
not  become  airborne,  and  this  practice  should 
therefore  be  used  whenever  feasible.  As 
discussed  in  the  Summary  and  Explanation 
section  of  the  preamble  for  paragraph  (g). 
Methods  of  Compliance,  wet  methods  can  be 
used  in  the  great  majority  of  workplace 
situations.  Only  in  cases  where  asbestos 
work  must  be  performed  on  live  electrical 
equipment,  on  live  steam  lines,  or  in  other 
areas  where  water  will  seriously  damage 
materials  or  equipment  may  dry  removal  be 
performed.  Amended  water  or  another 
wetting  agent  should  be  applied  by  means  of 
an  airless  sprayer  to  minimize  the  extent  to 
which  the  asbestos-containing  material  is 
disturbed. 

Asbestos-containing  materials  should  be 
wetted  from  the  initiation  of  the  maintenance 


or  renovation  operation  and  wetting  agents 
should  be  used  continually  throughout  the 
work  period  to  ensure  that  any  dry  asbestos- 
containing  material  exposed  in  the  course  of 
the  work  is  wet  and  remains  wet  until  final 
disposal. 

Removal  of  Small  Amount  of  Asbestos- 
Containing  Materials 

Several  methods  can  be  used  to  remove 
small  amounts  of  asbestos-containing 
materials  during  small-scale,  short-duratioB 
renovation  or  maintenance  tasks.  These 
include  the  use  of  glove  bags,  the  removal  of 
an  entire  asbestos-covered  pipe  or  structure, 
and  the  construction  of  mini-enclosures.  The 
procedures  that  employers  must  use  for  each 
of  these  operations  if  they  wish  to  avail 
themselves  of  the  final  rule's  exemptions  are 
described  in  the  following  sections. 

Glove  Bags 

As  discussed  in  the  Summary  and 
Explanation  section  of  the  preamble  for 
paragraph  (g).  Methods  of  Compliance, 
evidence  in  the  record  indicate  that  the  use  of 
glove  bags  to  enclose  the  work  area  during 
small-scale,  short-duration  maintenance  or 
renovation  activities  will  result  in  enyjloyee 
exposures  to  asbestos  that  are  below  the 
final  standard's  action  level  of  o.l  f/cc.  This 
appendix  provides  requirements  for  glove- 
bag  procedures  to  be  followed  by  employers 
wishing  to  avail  themselves  of  the  standard's 
exemptions  for  each  activities.  OSHA  has 
determined  that  the  use  of  these  procedures 
will  reduce  the  8  hour  time  weighted  average 
(TWA)  exposures  of  employees  involved  in 
these  work  operations  to  levels  below  the 
action  level  and  will  thus  provide  a  degree  of 
employee  protection  equivalent  to  that 
provided  by  compliance  with  all  provisions  of 
the  final  rule. 

Clove  Bag  Installation.  Glove  bags  are 
approximately  40-inch-wide  times  64-inch- 
long  bags  fitted  with  arms  through  which  the 
work  can  be  performed  (sec  Figure  G-l(A)). 
When  properiy  installed  and  used,  they 
permit  workers  to  remain  completely  isolated 
from  the  asbestos  material  removed  or 
replaced  inside  the  bag.  Glove  bags  can  thus 
provide  a  flexibile.  easily  installed,  and 
quickly  dismantled  temporary  small  work 
area  enclosure  that  is  ideal  for  small-scale 
asbestos  renovation  or  maintenance  jobs. 
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These  bags  are  single  use  control  devices 
that  are  disposed  of  at  the  end  of  «acfa  job. 
The  bags  are  nade  of  transparent  B-mil-thick 
polyethylene  plastic  with  arms  of  Tyvek  * 
material  (the  same  nsaterial  used  to  make  the 
disposable  protective  suits  used  in  major 
asbestos  removal,  renovation,  and  demotition 
operations  and  in  protective  gloves).  Glove 
bags  are  readily  available  from  safety  supply 
stores  or  specialty  asbestos  removal  supply 
houses.  Glove  bags  come  pre-labeled  with  the 
asbestos  warning  label  prescribed  by  OSHA 
and  EPA  for  bags  used  to  dispose  of  asbestos 
waste. 

Glove  Bag  Equipment  and  Supplies. 
Supplies  and  materials  that  are  necessary  to 
use  glove  bags  effectively  include: 

(1)  Tape  to  seal  the  glove  bag  to  the  area 
from  which  absbestos  is  to  be  removed; 

(2)  Amended  water  or  other  wetting  agenU: 

(3)  An  airless  sprayer  for  the  application  of 
the  wetting  agent; 


*  Mention  of  trade  name*  or  commercial  producu 
doe«  not  constitute  endorsement  or 
recommendation  for  use. 


(4)  Bridging  encapsukint  (a  paste-like 
sabstonoe  for  coating  asbestos!  to  seal  the 
rough  edges  of  any  asbestoe-oantaining 
materials  that  remain  within  the  glove  bag  at 
the  points  of  attachment  after  the  rest  of  the 
asbestos  has  be  removed: 

(5)  Tooh  «nch  as  raior  knives,  nips,  and 
wire  brushes  (or  other  tools  suitable  for 
cutting  wire,  etc); 

(6)  A  HEPA  filter-equipped  vacuum  for 
evacuating  the  glove  bag  (to  minimize  the 
release  of  asbestos  fibers)  during  removal  of 
the  bag  from  the  work  area  and  for  cleaning 
any  material  that  may  have  escaped  during 
the  installation  of  the  glove  bag;  and 

(7)  HEPA-equipped  dust  cartridge 
respirators  for  use  by  the  employees  involved 
in  the  removal  of  asbestos  with  the  glove  bag. 

Glove  Bag  Work  Practices.  The  proper  use 
of  glove  bags  requires  the  following  steps: 

(1)  Glove  bags  must  be  installed  so  that 
they  completely  cover  the  pipe  or  other 
structure  where  asbestos  work  is  to  be  done. 
Glove  bags  are  installed  by  cutting  the  sides 
of  the  glove  bag  to  fit  the  size  of  the  pipe  from 
which  asbestos  is  to  be  removed.  The  glove 


bag  is  attached  to  the  pipe  by  folding  th6 
open  edges  together  and  securely  sealing 
them  with  tape.  AH  openings  in  the  glove  bag 
must  be  sealed  with  duct  tape  or  equivalent 
material.  The  bottom  seam  of  the  glove  bag 
must  also  be  sealed  with  duct  tape  or 
equivalent  to  prevent  any  leakage  from  the 
bag  that  may  result  from  a  defect  in  the 
bottom  seam  (Figure  G-l(B)). 

(2)  The  employee  who  is  performing  the 
asbestos  removal  with  the  glove  bag  must 
don  a  half  mask  dual-cartridge  HEPA- 
equipped  respirator,  respirators  should  be 
worn  by  employees  who  are  in  close  contact 
with  the  glove  bag  and  who  may  thus  be 
exposed  as  a  result  of  small  gaps  in  the 
seams  of  the  bag  or  boles  punched  through 
the  bag  by  a  razor  knife  or  a  piece  of  wire 
mesh. 

(3)  The  removed  asbestos  material  from  the 
pipe  or  other  surface  that  has  fallen  into  the 
enclosed  bag  must  be  thoroughly  wetted  with 
a  wetting  agent  (applied  with  an  airless 
sprayer  through  the  pre-cut  port  provided  in 
most  gloves  bags  or  applied  through  a  small 
hole  cut  in  the  bag)  (Figure  G-ltC)). 

(4)  Once  the  asbestos  material  has  been 
thoroughly  wetted,  it  can  be  removed  from 
the  pipe,  beam  or  other  surface.  The  choice  of 
tool  to  use  to  remove  the  asbestos-containing 
material  depends  on  the  type  of  material  to 
be  removed.  Asbestos-containing  materials 
are  generally  covered  with  painted  canvas 
and/or  wire  mesh.  Painted  canvas  can  be  cut 
with  a  raxor  knife  and  peeled  away  from  the 
asbestos-containing  material  underneath. 
Once  the  canvas  has  been  peeled  away,  the 
asbestos-containing  material  underneath  may 
be  dry,  in  which  case  it  should  be  re-sprayed 
with  a  wetting  agent  to  ensure  that  it 
generates  as  little  dust  as  possible  when 
removed.  If  the  asbestos-containing  material 
is  covered  with  wire  mesh,  the  mesh  should 
be  cut  with  nips,  tin  snips,  or  other 
appropriate  tool  and  removed. 

A  wetting  agent  must  then  be  used  to  sprey 
any  layer  of  dry  material  that  is  exposed 
beneath  the  mesh,  the  surface  of  the  stripped 
underlying  stmcture.  and  the  inside  of  the 
glove  bag. 

(5)  Af^er  removal  of  the  layer  of  asbestos- 
containing  material,  the  pipe  or  stirface  from 
which  asbestos  has  been  removed  must  be 
thoroughly  cleaned  with  a  wire  brush  and 
wet  wiped  with  a  wetting  agent  until  no 
traces  of  the  asbestos  containing  material  can 
be  seen. 

(6)  Any  asbestos  containing  insulation 
edges  that  have  been  exposed  as  a  result  of 
the  removal  or  maintenance  activity  must  be 
encapsulated  with  bridging  encapsulant  to 
ensure  that  the  edges  do  not  release  asbestos 
fibers  to  the  atmosphere  after  the  glove  bag 
has  been  removed. 

(7)  When  the  asbestos  removal  and 
encapsulation  have  been  completed,  a 
vacuum  hose  from  a  HEPA  filtered  vacuum 
must  be  inserted  into  the  glove  bag  through 
the  port  to  remove  any  air  in  the  bag  that 
may  contain  asbestos  fibers.  When  the  air 
has  been  removed  from  the  bag.  the  bag 
should  be  squeezed  tightly  (as  close  to  the 
top  as  possible),  twisted,  and  sealed  with 
tape,  to  keep  the  asbestos  materials  safely  in 
the  bottom  of  the  bag.  The  HEPA  vacuum  caii 
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than  be  removed  from  the  bag  and  the  glove 


bag  Itself  can  be  removed  from  the  work  area 
to  be  disposed  of  properiy  (Figure  G-l(D)). 
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Mini-Encloaures 

In  some  instances,  such  as  removal  of 
asbestos  from  a  small  ventilation  system  or 
from  a  short  length  of  duct,  a  glove  bag  may 
not  be  either  large  enough  or  of  the  proper 
•bape  to  enclose  the  work  area.  In  such 
casaa,  a  mini-enclosure  can  be  built  around 
the  area  where  small-scale,  short-duration 
asbestos  maintenance  or  renovation  work  is 
to  be  perfonned  (Figure  G-2).  Such  an 


enclosure  should  be  constructed  of  6-mil- 
thick  pvlyethylene  plastic  sheeting  and  can 
be  small  enough  to  restrict  entry  to  the 
asbestos  work  area  to  one  worker. 

For  example,  a  mini-enclosure  can  be  built 
in  a  small  utility  dosel  when  asbestos- 
containing  duct  covering  is  to  be  removed. 
The  enclosure  is  constructed  by: 

(1)  Affixing  plastic  sheeting  to  the  walls 
with  spray  adhesive  and  tape: 


(2)  Covering  the  floor  with  plastic  and 
sealing  the  plastic  covering  the  floor  to  the 
plastic  on  the  walls, 

(3)  Sealing  any  penetrations  such  as  pipes 
or  electrical  conduits  with  tape;  and 

(4)  Constructing  a  small  change  room 
(approximately  3  feet  square)  made  of  6-mil- 
thick  polyethylene  plastic  supported  by  2- 
inch  by  4-inch  lumber  (the  plastic  should  be 
attached  to  the  lumber  supports  with  staples 
or  spray  adhesive  and  tape). 

The  change  room  should  be  contiguous  to 
the  mini  enclosure,  and  is  necessary  to  allow 
the  worker  to  vacuum  off  his  protective 
coveralls  and  remove  them  before  leaving  the 
work  area.  While  inside  the  enclosure,  the 
worker  should  wear  Tyvek'  disposable 
coveralls  and  use  the  appropriate  HEPA 
filtered  dual  cartridge  respiratory  protection. 

The  advantages  of  mini-enclosures  are  that 
they  limit  the  spread  of  asbestos 
contamination,  reduce  the  potential  exposure 
of  bystanders  and  other  workers  who  may  be 
working  in  adjacent  areas,  and  are  quick  and 
easy  to  install.  The  disadvantage  of  mini- 
enclosures  is  that  they  may  be  too  small  to 
contain  the  equipment  necessary  to  create  a 
negative  pressure  within  the  enclosure: 
however,  the  double  layer  of  plastic  sheeting 
will  serve  to  restrict  the  release  of  asbestos 
fibers  to  the  area  outside  the  enclosure. 

Removal  of  Entire  StrtKlures 

When  pipes  are  insulated  with  asbestos- 
containing  materials,  removal  of  the  entire 
pipe  may  be  more  protective,  easier,  and 
more  cost-effective  than  stripping  the 
asbestos  insulation  from  the  pipe.  Before 
such  a  pipe  is  cut  the  asbestos-containing 
insulation  must  be  wrapped  %vith  6-mil 
polyethylene  plastic  and  securely  sealed  with 
duct  tape  or  equivalent.  This  plastic  covering 
will  prevent  asbestos  fibers  from  becoming 
airborne  as  a  result  of  the  vibration  created 
by  the  power  saws  used  to  cut  the  pipe,  if 
possible,  the  pipes  should  be  cut  at  locations 
that  are  not  insulated  to  avoid  disturbing  the 
asbestos.  If  a  pipe  is  completely  insulated 
with  asbestos-containing  materials,  smalt 
sections  should  be  stripped  using  the  glove-, 
bag  method  described  above  before  the  pipe 
is  cut  at  the  stripped  sections. 

Enclosure 

The  decision  to  enclose  rather  than  remove 
asbestos-containing  material  trom  an  area 
depends  on  the  building  owner's  preference, 
l.e.,  for  removal  or  containment.  Owners 
consider  such  factors  as  cost  effectiveness, 
the  physical  configuration  of  the  work  area, 
and  the  amount  of  traffic  in  the  area  when 
determining  which  abatement  method  to  use. 

If  the  o»vner  chooses  to  enclose  the 
structure  rather  than  to  remove  the  asbestos- 
containing  material  insulating  it.  a  solid 
structure  (airtight  walls  and  ceilings)  must  be 
bulk  around  the  asbestos  covered  pipe  or 
structure  to  prevent  the  release  of  asbestos- 
containing  materials  into  the  area  beyond  the 
enclosure  and  to  prevent  disturbing  these 


•  Mention  of  tnde  nunes  or  commeiciAl  products 
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materials  by  casual  contact  during  future 
maintenance  operations. 

Such  a  permanent  (i.e..  for  the  life  of  the 
building)  enclosure  should  be  built  of  new 
construction  materials  and  should  be  impact 
resistant  and  airtight.  Enclosure  walls  should 
be  made  of  tongue-and-groove  boards, 
boards  with  spine  joints,  or  gypsum  boards 
having  taped  seams.  The  underlying  structure 
must  be  able  to  support  the  weight  of  the 
enclosure.  (Suspended  ceilings  with  laid  in 
panels  do  not  provide  airtight  enclosures  and 
should  not  be  used  to  enclose  structures 
covered  with  asbestos-containing  materials.) 
All  joints  between  the  walls  and  ceiling  of 
the  enclosure  should  be  caulked  to  prevent 
the  escape  of  asbestos  fibers.  During  the 
installation  of  enclosures,  tools  that  are  used 
(such  as  drills  or  rivet  tools)  should  be 
equipped  with  HEPA-fiUered  vacuums. 
Before  constructing  the  enclosure,  all 
electrical  conduits,  telephone  lines,  recessed 
lights,  and  pipes  in  the  area  to  be  enclosed 
should  be  moved  to  ensure  that  the  enclosure 
will  not  have  to  be  re-opened  later  for  routine 
or  emergency  maintenance.  If  such  lights  or 
other  equipment  cannot  be  moved  to  a  new 
location  for  logistic  reasons,  or  if  moving 
them  will  disturb  the  asbestos-containing 
materials,  removal  rather  than  enclosure  of 
the  asbestos-containing  materials  is  the 
appropriate  control  method  to  use. 

Maintenance  Program 

An  asbestos  maintenance  program  must  be 
initiated  in  all  facilities  that  have  asbestos- 
containing  materials.  Such  a  program  should 
include: 

•  Development  of  an  inventory  of  all 
asbestos-containing  materials  in  the  faciKty; 

•  Periodic  examination  of  all  asbestos- 
containmg  materials  to  delect  deterioration; 

•  Written  procedures  for  handling  asbestos 
materials  during  the  performance  of  small- 
scale,  short-duration  maintenance  and 
renovation  activities; 

•  Written  procedures  for  asbestos 
disposal:  and 

•  Written  procedures  for  dealing  with 
asbestos-related  emergencies. 

Members  of  the  building  s  maintenance 
engineering  staff  (electricians,  heating/air 
conditioning  engineers,  plumbers,  etc.)  who 
may  be  required  to  handle  asbestos- 
containing  materials  should  be  trained  in  safe 
procedures.  Such  training  should  include  at  a 

minimum; 

•  Information  regarding  types  of  asbestos 

and  its  various  uses  and  forms; 

•  Information  on  the  health  effects 
associated  with  asbestos  exposure. 

•  Descriptions  of  the  proper  methods  of 
handling  asbestos-containing  materials;  and 

•  Information  on  the  use  of  HEPA- 
equipped  dual  cartridge  respiratory  and  other 
personal  protection  during  maintenance 
activities. 

Prohibited  Activities 

The  training  program  for  the  maintenance 
engineering  staff  should  describe  methods  of 
handling  asbestos-containing  materials  as 
well  as  routine  maintenance  activities  that 
are  prohibited  when  asbestos-containing 
materials  are  involved.  For  example, 
maintenance  staff  employees  should  be 
instructed: 


•  Not  to  drill  holes  in  asbestos-containing 
materials; 

•  Not  to  hang  plants  or  pictures  on 
structures  covered  with  asbestos-containing 
materials; 

•  Not  to  sand  asbestos-containing  floor 

tile; 

•  Not  to  damage  asbestos-containing 
materials  while  moving  furniture  or  other 
objects; 

•  Not  to  install  curtains,  drapes,  or 
dividers  in  sot*  b  my  that  they  damage 
asbestos-containing  materials: 

•  Not  to  dust  floors,  ceilings,  moldings  or 
other  surfaces  in  asbestos-contaminated 
environments  with  a  dry  ^ruah  or  sweep  with 
a  dry  brooin: 

•  Not  to  use  an  ordinary  vacuum  to  clean 
up  asbestos-containing  debris; 

•  Not  to  remove  ceiling  tiles  below 
asbestos-containing  materials  without 
wearing  the  proper  respiratory  protection, 
clearing  the  area  of  other  people,  and 
observing  asbestos  removal  waste  disposal 
procedures; 

•  Not  to  remove  ventilation  system  filters 

dry;  and 

•  Not  to  shake  ventilation  system  filters. 

Appendix  H  to  §  1928.58— Substance 
Technical  Information  for  Asbestos.  Non- 
Mandatory 

I.  Substance  Identification 

A.  Substance:  "AsbesU*"  is  the  name  of  a 
class  of  magnesium-silicate  minerals  that 
occur  in  fibrous  form.  Minerals  that  are 
included  in  this  group  are  chrysotile, 
crocidolite.  amosite,  anthophylllle  asbestos, 
tremolite  asbestos,  and  actirolite  asbestos. 

B.  Asbestos,  tremolite,  anthophylhte.  and 
actinoHte  are  used  in  the  manufacture  of 
heat-resistant  clothing,  automotive  brake  and 
clutch  linings,  and  a  variety  of  building 
materials  including  floor  tiles,  roofing  feits, 
ceiling  tiles,  asbestos-cement  pipe  and  sheet, 
and  fire-resistant  drywall.  Asbestos, 
tremolite.  anthophyllite  and  actinolite  are 
also  present  in  pipe  and  boiler  insulation 
materials,  and  in  sprayed-on  materials 
located  on  beams,  in  crawlspaces.  and 
between  walls. 

C.  The  potential  for  an  asbestos-containing 
product  to  release  breathable  fibers  depends 
on  its  degree  of  friability.  Friable  means  that 
the  material  can  be  crumbled  with  hand 
pressure  and  is  therefore  likely  to  emit  fibers. 
The  fibrtws  or  fluffy  sprayed-on  materials 
used  for  fireproofing.  insulation,  or  sound 
proofing  are  considered  to  be  friable,  and 
they  readily  release  airborne  fibers  if 
disturbed.  Materials  such  as  vinyl-asbestos 
floor  tile  or  roofing  felts  are  considered 
nonfriable  and  generally  do  not  emit  airborne 
fibers  unless  subjected  to  sanding  or  sawing 
operations.  Asbestos-cement  pipe  or  sheet 
can  emit  airtiome  fibers  if  the  materials  are 
cut  or  sawed,  or  if  they  are  broken  during 
demolition  operations. 

D.  Permissible  exposure;  Exposure  to 
airborne  asbestos,  tremolite.  anthophyllite. 
and  actinolite  fibers  may  not  exceed  0.2 
fibers  per  cubic  centimeter  of  air  (0.2  f/cc) 
averaged  over  the  8-hour  workday. 


U.  Health  Hazard  Data 

A.  Asbestos,  tremolite.  anthophyllite.  and 
actinolite  can  cause  disabling  respiratory 


disease  and  various  types  of  cancers  if  the 
fibers  are  inhaled.  Inhaling  or  ingesting  fibers 
from  contaminated  clothing  or  skin  can  also 
result  in  these  diseases.  The  symptoms  of 
these  diseases  generally  do  not  appear  for  20 
or  more  years  after  initial  exposure. 
B.  Exposure  to  asbestos,  tremolite, 
anthophyllite  and  actinolite  has  been  shown 
to  cause  lung  cancer,  mesothelioima.  aad 
cancer  of  the  stomach  and  colon. 
Mesothelioma  is  a  rare  cancer  of  the  thin 
membrane  lining  of  the  chest  and  abdomen. 
Symptoms  of  mesothelioma  include  shortness 
of  breath,  pain  in  the  walls  of  the  chest,  and/ 
or  abdominal  pain. 
III.  Respirators  and  Protective  Clothing 

A.  Respirators:  You  are  required  to  wear  a 
respirator  when  performing  tasks  that  result 
in  asbestos,  tremolite,  anthophyllite  and 
actinolite  exposure  that  exceeds  the 
permissible  exposwe  hmtt  (PEL)  of  0.2  f/cc. 
These  conditions  can  occur  while  your 
employer  is  in  the  process  of  installing 
engineering  controls  to  reduce  asbestos, 
tremohte,  anthophyllite  and  actinolite 
exposure,  or  where  engineering  controls  are 
not  feasible  to  reduce  asbestos,  tremolite, 
anthophyllite  and  actinolite  exposure.  Air- 
purifying  respirators  equipped  with  a  high- 
efficiency  particulate  air  (HEPA)  filter  can  be 
used  where  airborne  asbestos,  tremolite. 
anthophyllite  and  actinolite  fiber 
concentrations  do  not  exceed  2  f/cc; 
otherwise,  air-supplied,  positive-pressure,  full 
facepiece  respirators  must  be  used. 
Disposable  respirators  or  dust  masks  are  not 
peimitted  to  be  used  for  asbestos,  tremolite, 
anthophyllite  and  actinolite  work.  For 
efTedive  protection,  respirators  must  fit  your 
face  and  head  snugly.  Your  employer  is 
required  to  conduct  fit  tests  when  you  are 
first  assigned  a  respirator  and  every  6  months 
thereafter.  Respirators  should  not  be 
loosened  or  removed  in  woA  situations 
where  their  use  is  required. 

B.  Prolectrve  Clothing:  You  are  required  to 
wear  protective  clothing  in  work  areas  where 
asbestos,  tremolite,  anthophyllite,  and 
actinolite  fiber  concentrations  exceed  the 
permissible  exposure  limit  (PEL)  of  0.2  f/cc  to 
prevent  contamination  of  the  skin.  Where 
protective  clothing  is  required,  your  employer 
must  provide  you  with  clean  garments. 
Unless  you  are  working  on  a  large  asbestos, 
tremolite,  anthophyllite.  and  actinolite 
removal  or  demolition  project,  your  employer 
must  also  provide  a  change  room  and 
separate  lockers  for  your  street  clothes  and 
contaminated  work  clothes.  If  you  are 
working  on  a  large  asbestos,  tremolite, 
anthophyllite.  and  actinolite  removal  or 
demolition  project,  and  where  it  is  feasible  to 
do  so.  your  employer  must  provide  a  clean 
room,  shower,  and  decontamination  room 
contiguous  to  the  work  area.  When  leaving 
the  work  area,  you  must  remove 
contaminated  dothing  before  proceeding  to 
the  shower,  if  the  shower  is  not  adjacent  to 
the  work  area,  you  must  vacuum  your 
clothing  before  proceeding  to  change  the 
room  and  shower.  To  prevent  inhaling  fibers 
in  contaminated  change  rooms  and  showers, 
leave  your  respirator  on  until  you  leave  the 
shower  and  enter  the  dean  change  room. 
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IV.  Disposal  Procedures  and  Cleanup 

A.  Wastes  that  are  generated  by  processes 
where  asbestos,  trcfnolite.  anthophyllite,  and 
actinolite  is  present  include: 

1.  Empty  asbestos,  tremolite.  anthophyllite. 
and  actinolite  shipptng  containers. 

2.  Process  wastes  such  as  cuttings, 
trimmings,  or  reject  materials. 

3.  Housekeeping  waste  from  sweeping  or 
vacuuming. 

4.  Asbestos  fireproofing  or  insulating 
material  that  is  Kmoved  from  boiUtings. 

5.  Asbestos-containing  building  products 
removed  during  building  renovation  or 
demolition. 

6.  Contaminated  disposable  protective 
clothing. 

B.  Empty  shipping  bags  can  be  flattened 
under  exhaust  hoods  and  packed  into  airtight 
containers  for  disposal.  Empty  shipping 
drums  are  difficult  to  clean  and  should  be 
sealed. 

C.  Vacuum  logs  or  disposable  paper  filters 
should  not  be  cleaned,  but  should  be  sprayed 
with  a  fine  water  mist  and  placed  into  a 
labeled  waste  container. 

D.  Process  waste  and  housekeeping  waste 
should  be  wetted  with  water  or  a  mixture  of 
water  and  surfactant  prior  to  packaging  in 
disposable  containers. 

E.  Asbestos-containing  material  that  is 
removed  from  buildings  must  be  disposed  of 
in  leak-tight  6-mil  thick  plastic  bags,  plastic- 
lined  cardboard  containers,  or  plastic-lined 
metal  containers.  These  wastes,  which  are 
removed  while  wet.  should  be  sealed  in 
containers  before  they  dry  out  to  minimize 
the  release  of  asbestos,  tremolite. 
anthophyllite.  and  actinolite  fibers  during 
handling. 

V.  Access  to  Information 

A.  Each  year,  your  employer  is  required  to 
inform  you  of  the  information  contained  in 
this  standard  and  appendices  for  asbestos.  In 
addition,  your  employer  must  instruct  you  in 
the  proper  work  practices  for  handling 
asbestos-containing  materials,  and  the 
correct  use  of  protective  equipment. 

B.  Your  employer  is  required  to  determine 
whether  you  are  being  exposed  to  asbestos. 
You  or  your  representative  has  the  right  to 
observe  employee  measurements  and  to 
record  the  results  obtained.  Your  employer  is 
required  to  inform  you  of  your  exposure,  and, 
if  you  are  exposed  above  the  permissible 
limit,  he  or  she  is  required  to  inform  you  of 
the  actions  that  are  being  taken  to  reduce 
your  exposure  to  within  the  permissible  limit. 

C.  Your  employer  is  required  to  keep 
records  of  your  exposures  and  medical 
examinations.  These  exposure  records  must 
be  kept  for  at  least  thirty  (30)  years.  Medical 
records  must  be  kept  for  the  period  of  your 
employment  plus  thirty  (30)  years. 

D.  Your  employer  is  required  to  release 
your  exposure  and  medical  records  to  your 
physician  or  designated  representative  upon 
your  written  request. 

Appmdix  I  to  $1926.58— Medical 

Surveillance  Guidelines  for  Asbestos, 
Tremolite,  Antbopfayllile,  and  Actinolite. 
Non-Mandatory 
I.  Route  of  Entry 
Inhalation  ingestion. 


II.  Toxicology 

Clinical  evidence  of  the  adverse  effects 
associated  with  exposure  to  asbestos, 
tremolite.  anthophytlile.  and  actinoHte.  is 
present  in  the  form  of  several  well-<;onducfed 
epidemiological  studies  of  occtrpetionally 
exposed  workers,  family  contacts  of  workers, 
and  persons  living  near  asbestos,  tremolite. 
anthophyllite,  and  actinolite  mines.  These 
studies  have  shown  a  definite  association 
between  exposure  to  asbestos,  tremoHte, 
anthophyllite,  and  actinoHte  and  an 
increased  incidence  of  lung  cancer,  pleural 
and  peritoneal  mesothelioma,  gastrointestinal 
cancer,  and  asbestosis.  The  latter  is  a 
disabling  fibrotic  lung  disease  that  is  caused 
only  by  exposure  to  asbestos.  Exposure  to 
asbestos,  tremolite,  anthophyllite.  and 
actinolite  has  also  been  associated  with  an 
increased  incidence  of  esophageal,  kidney, 
laryngeal,  pharyngeal,  and  buccal  cavity 
cancers.  As  with  other  known  chronic 
occupational  diseases,  disease  associated 
with  asbestos,  tremolite.  anthophyllite.  and 
actinolite  generally  appears  about  20  years 
following  the  first  occurrence  of  exposure: 
There  are  no  known  acute  effects  associated 
with  exposure  to  asbestos,  tremolite, 
anthophyllite.  and  actinolite. 

Epidemiological  studies  indicate  that  the 
risk  of  lung  cancer  among  exposed  workers 
who  smoke  cigarettes  is  greatly  increased 
over  the  risk  of  lung  cancer  among  non- 
exposed  smokers  or  exposed  nonsmokers. 
These  studies  suggest  that  cessation  of 
smoking  will  reduce  the  risk  of  lung  cancer 
for  a  person  exposed  to  asbestos,  tremolite. 
anthophyllite.  and  actinolite  but  will  not 
reduce  it  to  the  same  level  of  risk  as  that 
existing  for  an  exposed  worker  who  has 
never  smoked. 

III.  Signs  and  Symptoms  of  Exposure-Related 
Disease 

The  signs  and  symptoms  of  lung  cancer  or 
gastrointestinal  cancer  induced  by  exposure 
to  asbestos,  tremolite.  anthophyllite.  and 
actinolite  are  not  unique,  except  that  a  chest 
X-ray  of  an  exposed  patient  with  lung  cancer 
may  show  pleural  plaques,  pleural 
calcification,  or  pleural  fibrosis.  Symptoms 
characteristic  of  mesothelioma  include 
shortness  of  breath,  pain  in  the  walls  of  the 
chest,  or  abdominal  pain.  Mesothelioma  has 
a  much  longer  latency  period  compared  with 
lung  cancer  (40  years  versus  15-20  years), 
and  mesothelioma  is  therefore  more  likely  to 
be  found  among  workers  who  were  first 
exposed  to  asbestos  at  an  early  age. 
Mesothelioma  is  always  fatal. 

Asbestosis  is  pulmonary  fibrosis  caused  by 
the  accumulation  of  asbestos  fibers  in  the 
lungs.  Symptoms  include  shortness  of  breath, 
coughing,  fatigue,  and  vague  feelings  of 
sickness.  When  the  fibrosis  worsens, 
shortness  of  breath  occurs  even  at  rest.  The 
diagnosis  of  asbestosis  is  based  on  a  history 
of  exposure  to  asbestos,  the  presence  of 
characterisfics  radiologic  changes,  end- 
inspiratory  crackles  (rales),  and  other  clinical 
features  of  fibrosing  lung  disease.  Pleural 
plaques  and  thickening  are  observed  on  X- 
rays  taken  during  the  early  stages  of  the 
disease.  Asbestosis  is  often  a  progressive 
disease  even  in  the  absence  of  continued 
exposure,  although  this  appears  to  be  a  highly 


individualized  characteristic.  In  severe  cases, 
death  may  be  caused  by  respiratory  or 
cardiac  faihire. 

IV.  SurveiHance  and  Preventive 
Considerations 

As  noted  above,  exposure  to  asbestos, 
tremolite,  anthophyllite.  and  actinolite  has 
been  linked  to  an  increased  risk  of  lung 
cancer,  mesothelioma,  gastrointestinal 
cancer,  and  asbestosis  among  occupationally 
exposed  workers.  Adequate  screening  tests 
to  determine  an  employee's  potential  for 
developing  serious  chronic  diseases,  such  as 
a  cancer,  from  exposure  to  asbestos, 
tremolite.  anthophyllite,  and  actinolite  do  not 
presently  exist.  However,  some  tests, 
particularly  chest  X-rays  and  pulmonary 
function  tests,  may  indicate  that  an  employee 
has  been  overexposed  to  asbestos,  tremolite. 
anthophyllite.  and  actinolite.  increasing  his  or 
her  risk  of  developing  exposure  related 
chronic  diseases.  It  is  important  for  the 
physician  to  become  familiar  with  the 
operating  conditions  in  which  occupational 
exposure  to  asbestos,  tremolite. 
anthophyllite.  and  actinolite  is  likely  to  occur. 
This  is  particularly  important  in  evaluating 
medical  and  work  histories  and  in  conducting 
physical  examinations.  When  an  active 
employee  has  been  identified  as  having  been 
overexposed  to  asbestos,  tremolite, 
anthophyllite,  and  actinolite,  measures  taken 
by  the  employer  to  eliminate  or  mitigate 
further  exposure  should  also  lower  the  risk  of 
serious  long-term  consequences. 

The  employer  is  required  to  institute  a 
medical  surveillance  program  for  all 
employees  who  are  or  will  be  exposed  to 
asbestos,  tremolite,  anthophyllite,  and 
actinolite  at  or  above  the  action  level  (0.1 
fiber  per  cubic  centimeter  of  air)  for  30  or 
more  days  per  year  and  for  all  employees 
who  are  assigned  to  wear  a  negative-pressure 
respirator.  All  examinations  and  procedures 
must  be  performed  by  or  under  the 
supervision  of  a  licensed  physician,  at  a 
reasonable  time  and  place,  and  at  no  cost  to 
the  employee. 

Although  broad  latitude  is  given  to  the 
physician  in  prescribing  specific  tests  to  be 
included  in  the  medical  surveillance  program. 
OSHA  requires  inclusion  of  the  following 
elements  in  the  routine  examination: 

(i)  Medical  and  work  histories  with  special 
emphasis  directed  to  symptoms  of  the 
respiratory  system,  cardiovascular  system, 
and  digestive  tract. 

(ii)  Completion  of  the  respiratory  disease 
questionnaire  contained  in  Appendix  D. 

(iii)  A  physical  examination  including  a 
chest  roentgenogram  and  pulmonary  function 
test  that  includes  measurement  of  the 
employee's  forced  vital  capacity  (FVC)  and 
forced  expiratory  volume  at  one  second 
(FEV,). 

(iv)  Any  laboratory  or  other  test  that  the 
examining  physician  deems  by  sound 
medical  practice  to  be  necessary. 

The  employer  is  required  to  make  the 
prescribed  tests  available  at  least  annually  to 
those  employees  covered;  more  often  than 
specified  if  recommended  by  the  examining 
physician:  and  upon  termination  of 
employment. 
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The  employer  is  required  to  provide  the 
physician  with  the  following  information:  A 
copy  of  this  standard  and  appendices;  a 
description  of  the  employee's  duties  as  they 
relate  to  asbestos  exposure;  the  employee's 
representative  level  of  exposure  to  asbestos, 
tremolite,  anthophyllite,  and  actinolite:  a 
description  of  any  personal  protective  and 
respiratory  equipment  used:  and  information 
from  previous  medical  examinations  of  the 
affected  employee  that  is  not  otherwise 
available  to  the  physician.  Making  this 
information  available  to  the  physician  will 
aid  in  the  evaluation  of  the  employee's  health 


in  relation  to  assigned  duties  and  fitness  to 
wear  personal  protective  equipment,  if 
required. 

"The  employer  is  required  to  obtain  a 
written  opinion  from  the  examining  physician 
containing  the  results  of  the  medical 
examination;  the  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  conditions  that  would  place  the 
employee  at  an  increased  risk  of  exposure- 
related  disease:  any  recommended 
Umitations  on  the  employee  or  on  the  use  of 
personal  protective  equipment;  and  a 
statement  that  the  employee  has  been 


informed  by  the  physician  of  the  results  of 
the  medical  examination  and  of  any  medical 
conditions  related  to  asbestos,  tremolite, 
anthophyUite,  and  actinolite  exposure  that 
require  further  explanation  or  treatment  This 
written  opinion  must  not  reveal  specific 
findings  or  diagnoses  unrelated  to  exposure 
to  asbestos,  tremolite,  anthophyllite,  and 
actinolite,  and  a  copy  of  the  opinion  must  be 
provided  to  the  affected  employee. 

[FR  Doc.  e&-l3e74  Filed  6-17-«6: 1«)  pm) 
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740 20471 

1306 2191 1 

20...- — 1 9861 

123 22482 

128e 22483 

1 28( 22482 

182 19851 


1 66 1 9851 

201 19853 

314 2031 0 

1306 21773 

1306 - 22065 

22CFR 

41 ...- - 21 157 

42. 21 1 57 

51 20475 

51 0 - - 20961 


.20524 


508 

23CFR 

658 -.. 

1309. 


.20817 
.22276 


655 20840.  21 180 


24CFR 

13 

15 

27 

200 

201 

203 

204 

207 

215.. 

220 

221 

222 

226 

227 _ 

234 

236 

237 

240.. 

246 

251 

255 — 
511....- 
812 — 

813 

882 

886 


RuIm: 


52 

510 

570 -.. 

25CFR 

63 -.. 

64 

67.. 
68... 
71.- 
72... 


19829 

20476 

21517 

21866 

21159 

.21159.  21866 

21866 

20264 

21850 

.20264,21866 
.20264.21866 

,- 21866 

21866 

21886 

, 21159 

.20264,  21850 

, 21866 

21866 

20264 

20264 

20264 

20220 

21300 

21300 

21300 

- 21850 

21570 

20312 

.20312 


.21160 

.21160 

.21160 

.-21160 

-.21160 

-21160 

74 21 160 

77 21 160 

26  cm 

l...„ 20274.  20480.  21518 

602 20646.  21518 

27  cm 

4 -. 20480.  21546 

5 21 746 

1 9 - - 21 746 


4.. 
9.. 


- 21574 

19853-19856 


60.-. 
544- 


.22282 

.21114 

.21386 


29CFR 

Ch.  XXV 21163.  21748 

2610 - 21547 

2622 - - 21547 

2676 - 21 548 

697 - 2251 7 

1613- -.. 22519 

1910 22612 

1926 22612 

ri  upu— d  RiiIm: 

1 952 21 574 

30  cm 

1 6 - 2251 9 

17 -...  2251 9 

256. 21345 

402 20961 

935 20818 

944..- 20965 

955 -.22282 


PropoMd 
250 

RuIm: 

20993 

256 

774 



20993 

21574 

901 

916   

,19858.20841 
22306 

917     

...„ 21184 

931 

934 

20843 

22307 

935 

22308 

938 

22309 

943 



...22310 

32  cm 

737 - 22282 

754 1 9830 

762 22282 

765 22283 

806b - 20277 

33  cm 

80 - 21 748 

81 20820 

100 20821.  21356.  22283 

1 1 0 21 346.  21 347 

117 20482,  21357 

162 20823 

165 - -..21346 


95 21928 

100 20534,  20644 

1 1 7 2231 2 

1 40 21 387 

1 43 21 387 

1 46 21 928 

1 49 21 387 

1 50 21 928 

165 20845,  21387 

173 21926 

177 21928 

181 20993 

183. 20993 

209 22066 

335 22066 

336 22086 

337 22086 

338 22066 


28  cm 

16. 20274.  20276,  21161 


84  cm 

75 


-.20823.21163 
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111 


79 20823 

230 20625 

231 20825 

280 20414 

500 22422 

501 22422 

505 22422 

510 22422 

51 4 22422 

525 22422 

526 ^422 

527 22422 

537 . 22422 

561 22422 

573 22422 

574 22422 

682 „ -.20422 

690 —.20422 

76. —  20408 

653 20408 


35  cm 

3 

61 


.21358 
.21358 


257 21314 


36  cm 

211 

228. »„ 

701 -.. 

703 -, 

1254 

1260 


19830 

. 22072 

. 22072 

22076 

22076 

PropoMd  RuIm: 

1 19868.  21840 


3.._ 

4..- 
7..- 
59.. 

62. -. 

7^ X... 

38  cm 

1 -. 

21.-.—. 


-21840 
-19858 
.21840 
.21389 
.21124 
.21929 
.21124 


.21748 
.20827 


17.. 
21- 


-20846 
-20846 


39  cm 

1 0.... 21 366 

111 19631,  21750 


.22314 


111 

320 


.21929 


40  cm 

60 

52 


60.... 

61.... 

81. 

122.- 

157- 

162- 

180- 

280.. 
300.., 
403.., 


22520 

-19634-19836,  20284, 

20285, 20646, 20967. 

21549.21550 

.20286,20648,21164. 

21762 

20648 

-.20285.20968 

.20426,20828 

-21276 

21276 

—  21172,21173. 

22077,22078 

.20418 

21054 

.20428.20828 


464 „ 21 760 

468 ., — 22520 

704 - 1 9839 

710 21 438.  22521 

PfopOMd  Rul— : 

Ch.  I - 21576 

65 .— -i. 22535 

51. -. 21390 

52 20994.  21390.  21577. 

21932 

60 - 22384 

1 22 -.  21454 

180 -.. 21 1 86-21 1 89 

1 94 - - 22264 

257 —.20671 

261 . 19859.  21648 

271 21648 

300 .-.- 21 099.  21 1 09 

302 ..— 21648 

403 21 454 

721 21 190 

799 21 933 


41CFR 

101-26.., 


.20828 


42  cm 

4Q5 - -.—  21550.  22010 

412 : ..- 22010 

416 22010 

41 7 — u. 2201 0 

440 ..-.;..- 2201 0 

441 ; ;—  22010 

442. w.— „- 21 550 

456 ,.— .— 2201 0 

482 22010 

489 22010 

PropoMd  Rulw: 

38 21118 

53 - - 20995 

405 19970.  20435 

412 19970,  20435 

431 21933 


43  cm 

3610 _ 

Public  LandOrdw: 

6617 


11. 


.22079 
.22284 
.22320 


44  cm 

64 ...... 20971 .  21 767 


.20535 
.20995 
.20315 


9 

220 

222- 

45  cm 

1177 

1178 

1614 


304 

48  cm 

160 


4-.. 
5— 
31- 
35.. 
61- 
67- 
71- 


.20483 
.20974 
.21558 

.20673 


20650 

21928 
21928 
20647 
21928 
20847 
21560 
20647 


78 

„ 21928 

91 

20847 

97 

. 21928 

107 

-21387,  21928 

108 

....- 21387 

109 -.- 

.-21387.  21928 

167...^ 

-.20847.  21928 

169 

20847 

185 

21928 

189 

.. 20847 

196 

.... 21928 

197 - 

21928 

510..- -. 

22536 

580 

22536 

582 

..22536 

572 . 

20535 

552 - .-.. -.  21 195 


47  cm 

Ch.  I 20975 

0 , 20289 

1 20290 

21 19839,  20290 

25.. 20975 

73 19841,  19842.  20291. 

20292,  20650. 20975, 21 1 74. 

21769.21770.21912.22285 

74 : 1 9839 

76 21 770 

78 1 9839 

94 1 9839 

97 -.  21 175 
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1 21 774 

^ 21 776 

67 21000 

73 19663.  19864.  20315- 

2031 7, 20674-20676, 21 1 94, 

21195, 21778-21780, 22320 

97 ...- 20676 


48CFR 

Ch.  7  (App.  B.  C,  F, 

H) 

25. 

252; 

501  ...»..*....a»^*»M»»M 

702.....— ...... 

731 

75^ 

5242. 

5252 -..— 

PHS  301 

PHS  304 

PHS  305 

PHS  306. 

PHS  314 

PHS  315. 

PHS  323. 

PHS  333- 

PHS  335 

PHS  336 

PHS  35i 

PHS  380 


G, 


1 

8. 

IS.™ 
30.™ 
35...- 
52...- 
53.-.. 
230-. 
232... 
253.- 
528... 


.20651 

—  20976 

20651 

-.20651 

—  21175 
20651 

—  20651 

20651 

19842 

19842 

20485 

20485 

..-.20485 

20485 

20485 

20485 

.-..20485 

—  20485 
..-.20485 
...- 20485 

—  20485 
20485 


.20238 
.21406 
.20238 
.20238 
.20238 
.20238 
.20238 
.19864 
.19865 
.19864 
.21195 


49  cm 

1 

192 

195 - 

387 


.....  20631 

20294 

.20294.20976 
22080 


571 21912,22285 

661 22285 

1047..-— ,-w : 20976 

1152 -.; 21559 


1241 

19844 

flanii— ■*-  — -^ 

rropovvo 

RuIm: 

Ch.  X 

- 21780.  22536 

171 _., 

— . 19866 

172 -. 

^      .._  19866 

173.- 

- 19866 

174 

-     .      19866 

176 - 

19666 

177 _. 

19666 

178 

. 19866 

179 

..„ 19866 

192 

19878.21939 

387 

22086 

571 

.20536.  21583.  21696. 

22092 

1165 

22537 

SO  cm 

17 - - 22521 

91 , 20977 

402 , .. 1 9926 

611-.20297.  20652.   21772. 
22525 

630 20297 

658..... ,—22525 

661 19644,  21175 

671..... -. 19845 

672 20659.  20832,  21176. 

21772.22287 
675 20652,  22525 


17 - 22092.  22321 

20... 20677 

642 20647 

651 20650 

652 22321 

654 „ 21001 

UST  OF  PUBUC  LAWS 

Note:  No  public  bWs  which 
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Federal  Register  for  irK:lu8ion 

in  today's  LM  of  Public 

Laws. 
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Federal 
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Quantity        Volume 


Title  20— Employees*  Benefits 

Parts  400-499  (Stock  No.  822-007-00054-6) 
Part  500-End  (Stock  No.  822-007-00055-4) 

Title  26— Internal  Revenue 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  20408,  under  the 
Federal  Register  Act  (49  Stat  500,  as  amended:  44  U.S.a  Ch. 
IS)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
DocumenU.  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Cite  Tliis  Publicatioii:  Use  the  volume  number  and  the 
page  number.  Example:  51  FR  12345. 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  2  1/2  hours)  to 

present: 
1.  The  regulatory  process,  with  a  focus  on  the  Federal 

Register  system  and  the  public's  role  in  the 

development  of  regulations. 
II.  The  relationship  between  the  Federal  Register  and  Code 
1    of  Federal  Regulations. 
vX\The  important  elements  of  typical  Federal  Register 

.documents.  ^^ 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 

system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  luly  11.  at  9  am. 

WHERE:  Office  of  the  Federal  Register. 

Firtt  Floor  Conference  Room. 

1100  L  Street  NW..  Washington.  DC. 

RESERVATIONS:  Abram  Primus  202-523-3419 
Ina  Masters  202-523-3419 


WHEN: 
WHERE: 


SEATTLE,  WA 

July  22:  at  1:30  pm. 

North  Auditorium, 

Fourth  Floor.  Federal  Building. 

915  2nd  Avenue.  Seattle.  WA- 

RESERVATIONS:  Call  the  Portland  Federal  Information 
Center  on  the  following  local  numbers: 
Seattle    206-442-0570 
Tacoma    206-383-5230 
Portland    503-221-2222 

SAN  FRANCISCO.  CA 

WHEN:  luly  24:  at  1:30  pm. 

WHERE:  Room  2007,  Federal  Building. 

450  Golden  Gate  Avenue, 

San  Francisco,  CA. 
RESERVATIONS:  Call  the  San  Francisco  Federal  Information 

Center.  415-556-6600 
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Advisory  Council  on  Historic  Preservation 

See  Historic  Preservation,  Advisory  Council 

Agricultural  Martceting  Service 

See  also  Packers  and  Stockyards  Administration 

RUlfS 

Oranges  (Valencia)  grown  in  Arizona  and  California,  2279S 

PROPOSED  RULES 

Potatoes  (white),  canned;  grade  standards;  correction,  22814 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Farmers  Home 

Administration;  Packers  and  Stockyards  Administration 
RULES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Marketing  and  Inspection  Service 
et  al.,  22795 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  FourMtetion 

See  National  Foundation  on  the  Arts  and  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Coast  Guard 

RULES 

Administrative  practice  and  procedure: 
Suspension  and  revocation  proceedings;  authority 
delegation,  22804 
Anchorage  regulations: 

New  Jersey.  22806 
Cargo  container  and  road  vehicle  certification  for  transport 

under  customs  seal;  CFR  parts  removed,  22812 
Regattas  and  marine  parades: 
Southern  California  annual  marine  events,  22805 

PROPOSED  RULES 

Boating  safety: 
Ventilation  standards,  22830 

Commerce  Department 

See  International  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration 

Commission  of  Fine  Arts 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22880 

Committee  for  Purchaaa  From  the  Band  and  Other 
Severely  Handicapped 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22880 

Committee  for  the  Mnptomentstfon  of  TextNe  Agreements 

NOTICES 

Export  visa  waivers: 
Cotton  terry  bar  mops,  22846 


Textile  consultation;  review  of  trade: 
South  Africa,  22846 

Commodity  Futures  Trading  Commission 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22880 

Defense  Department 

See  also  Defense  Logistics  Agency;  Engineers  Corps;  Navy 
Department 

NOTICES 

Meetings: 
Electron  Devices  Advisory  Group,  22M7 
(2  documents) 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act;  computer  matching  program,  22848 

Privacy  Act;  computer  matching  program;  correction,  22849 

Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 
Total  Petroleum.  Inc.,  22849 

Employment  Policy,  National  Commission 

See  National  Commission  for  Employment  Policy 

Energy  Department 

See  Economic  Regulatory  Administration;  Energy 

Information  Administration;  Federal  Energy  Regulatory 

Commission 

Energy  Information  Administration 

NOTICES 

Natural  gas,  high  cost;  alternative  fuel  price  ceilings  and 
incremental  price  threshold.  22850 

Engineers  Corps 

NOTICES 

National  EnvironmenttTPolicy  Act;  implementation 
categorical  exclusions,  22847 

Environmental  Protection  Agericy 

RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Idaho.  22808 
Toxic  substances: 
Premanufacture  notification  and  review  procedures: 
research  and  development  exemption,  etc.,  22812 

PROPOSED  RULES 
Toxic  substances: 
4.4-Methylene  bis(2-chloroaniline};  termination  and 

transfer  to  OSHA  22836 
Significant  new  uses — 
Poly  (2-hydroxypropyl)  melamine.  polymers  with  5- 
isocyanato-l-(isocyanatomethyl)-l,3,3- 
trimethylcyclohexane,  2-hydroxyethyl  acrylate- 
blocked,  22831 
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NOTICES 

Agency  information  collection  activities  under  OMB  review. 

22853 
Air  pollution  control: 
Toxic  pollutant  assessment — 
Phenol.  22854 
Air  pollution  control;  new  motor  vehicles  and  engines: 
California  pollution  standards — 
Preemption  waiver,  22858 
Pesticide  applicator  certification;  Federal  and  State  plans: 

Fort  Berthold  Indian  Reservation.  ND.  22860 
Pesticides;  experimental  use  permit  applications: 
Lindow,  Steven  E..  22858 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings:  Sunshine  Act.  22877 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farmers  Home  Administration 

RULES 

Property  management: 
Sale  of  unsuitable  single  family  housing  inventory 
property 
Correction.  22796 

Federal  Aviation  Adminisntion 

RULES  V 

Airworthiness  directives: 

Mitsubishi  Heavy  Industries.  Ltd.;  correction,  22796 
Control  zones.  22798 

Control  zones  and  transition  areas,  22798 
Transition  areas.  22796.  22797 

(2  documents) 
PROPOSED  RULES 
Airworthiness  directives: 

Arctic  Aircraft  Co..  22820 

McDonnell  Douglas.  22822 

Piper,  22824 
Transition  areas.  22825 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Turbine  engine  operating  characteristics  evaluation.  22876 

Federal  Communications  Commission 

NOTICES 

Common  carrier  services: 

Access  charge  and  divestiture  related  tariffs; 
investigation.  22862 
Applications,  hearings,  determinations,  etc.: 

Cascade  Television  Ltd.  et  al.  ,  22863 

Central  Virginia  Educational  Television  Corp.  et  al.,  22863 

Coastal  Broadcasting  Partners  et  al..  22863 

Digital  Paging  Systems  of  Philadelphia.  Inc.,  et  al..  22863 

East  Tennessee  Public  Communications  Corp.  et  al.,  22864 

Gali  Communications.  Inc.,  et  al..  22864 

Moore.  Don  Tomas.  et  al.,  22865 

New  Jersey  Public  Broadcasting  Authority  et  al..  22865 

Wodlinger.  Mark  L.  et  al..  22865 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Freedom  of  Information,  etc.;  statutory  enforcement  actions 
disclosure;  policy  statement.  22866 


Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Lone  Star  Gas  Co..  22852 

Federal  Highway  Administration 

RUIES 

Payment  procedures,  etc.: 

Federal  Acquisition  Regulation  references.  22800 
Public  transportation: 

Rural  highway  public  transportation  demonstration 
program;  CFR  Part  removed,  22801 
NOTICES 

Environmental  statements:  notice  of  intent: 
Douglas  County,  KS.  22876 

Federal  Maritime  Commission 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22880 
NOTICES 

Agreements  filed,  etc..  22866 
Senior  Executive  Service: 
Performance  Review  Board;  membership.  22866 

Federal  Mine  Safety  and  Health  Review  Commission 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22880 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
BancTenn  Corp.,  22867 
First  Holding  Co.  of  Park  River,  Inc.,  et  al..  22867 

Hne  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Audubon's  crested  caracara.  22838 

Food  and  Drug  Administration 

RUUS 

Animal  drugs,  feeds,  and  related  products: 
Tylosin,  22799 

Foreign  Assets  Control  Office 

RULES 

Libyan  sanctions,  22802 
General  Services  Administration 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc: 
Procurement  and  Supply.  Joint  Federal,  State  and  Local 
Government  Advisory  Panel;  correction,  22867 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

Historic  Preservation,  Advisory  Council 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22880 


Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
HUD  forms;  purchase  and  reproduction,  22801 

Inter-American  Foundation 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22880 

Interior  Departnf>ent 

See  also  Fish  and  Wildlife  Service;  Land  Management 

Bureau 
NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
Garrison  Unit  Joint  Tribal  Advisory  Committee,  22867 
Take  Pride  in  America  public  service  campaign;  logo  and 

slogan  prescription,  22868 

International  Trade  Administration 

PROPOSED  RULES 

Export  licensing: 
General  license  for  certified  end-user  procedure  ("gold 
card"),  22826 
NOTICES 

Antidumping  and  countervailing  duties: 

Administrative  review  requests,  22843 
Meetings: 

Transportation  and  Related  Equipment  Technical 
I         Advisory  Committee,  22845 
Applications,  hearings,  determinations,  etc.: 

University  of  Southern  California  et  al,  22843 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Upper  body  protector  apparatus  for  use  in  motosports, 
22876 

Interstate  Commerce  Commission 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22880 
NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Alabama  &  Florida  Railroad  Co..  22869 
Railroad  services  abandonment: 

Baltimore  &  Ohio  Railroad  Co.,  22869 

Japan-United  States  Friendship  Commission 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
I      conducted  programs  and  activities,  22880 

Justice  Department 

PROPOSED  RULES 

Federal  officers  and  employees;  coverage  under  18  U.S.C. 
,      1114, 22829 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Calista  Corp.;  waiver,  22868 
Meetings: 

Grand  Junction  District  Advisory  Council,  22868 
Realty  actions;  sales,  leases,  etc.: 

Wyoming,  22869 


Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Archives  and  Records  Administration 

NOTICES 

Privacy  Act;  systems  of  records,  22870 
National  Capital  Planning  Commission 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22880 

National  Commission  for  Employment  Policy 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22880 

National  Credit  Union  Administration 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22880 

National  Foundation  on  the  Arts  and  Humanities 

RULES 

Nondiscrimination: 
Handicapped  in  federally-conducted  programs  and 
activities — 
National  Endowment  for  the  Arts,  22880 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 
In-vehicle  alcohol  test  devices  workshop.  22872 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Permits: 
Experimental  fishing;  Pacific  Coast  groundfish  and  ocean 

salmon,  22845 
Marine  mammals,  22846 

Navajo  and  Hopi  Indian  Relocation  Commission 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22880 

Navy  Department 

RULES 

Civil  aircraft  use  of  aviation  facilities;  report  requirements 

removed,  22804 
Rules  applicable  to  public: 
Visitor  control  and  access  to  vessels;  removed.  22804 

Nuclear  Regulatory  Commission 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities.  22880 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

22873 
Organization  and  functions: 
Zion  Nuclear  Power  Station;  records  relocation,  22873 

Occupational  Safety  and  Health  Review  Commission 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities.  22880 
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Securities  and  Exctiar>g«  Commission 

NOTICES 

Meetings;  Sunshine  Act.  22877 
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State  Department 
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RULES 
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Textile  Agreements  Implementation:  Committee 

See  Committee  fei  the  Implementation  o£  Textile 
Agreements 

Transportation  Department 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  5502  of  June  19,  1986 

National  Agricultural  Export  Week,  1986 


|FR  Doc.  86-1420a 
Filed  6-19-86:  3:53  pin| 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  American  farmer  is  the  most  productive  in  the  world.  Citizens  from 
virtually  every  nation  rely  on  our  farmers  for  food  and  fiber  for  nourishment 
and  for  clothing.  This  Administration  is  firmly  dedicated  to  developing,  main- 
taining, and  expanding  international  markets  for  United  States'  agricultural 
exports. 

Agriculture  is  the  single  largest  export  industry  in  the  United  States.  Earnings 
from  agricultural  exports  have  contributed  $333  billion  to  the  United  States 
balance  of  payments  in  the  past  decade,  and  these  earnings  have  stimulated 
additional  employment  and  investment  estimated  at  $1  trillion. 

The  Congress,  by  Senate  Joint  Resolution  310,  has  designated  the  week  of  June 
15,  1988,  through  June  21,  1986,  as  "National  Agricultural  Export  Week,"  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  event. 

NOW.  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  June  15, 1986,  through  June  21. 1986, 
as  National  Agricultural  Export  Week,  and  I  call  upon  the  people  of  the  United 
States  to  commemorate  this  week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  19th.  day  of  June, 
in  the  year  of  our  Lord  nineteen  hundred  and  ei^ty-six,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Presidential  Documents 


Proclamation  5503  of  June  19,  1986 
National  Interstate  Highway  Day,  1986 


|FR  Doc.  8&- 14206 
Filed  6-l»-86;  3;54  pm| 
Billing  code  :M95-(r-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  June  1956,  the  Federal-Aid  Highway  Act  of  1956  and  the  Highway  Revenue 
Act  of  1956  were  enacted  to  provide  for  the  construction  and  financing  of  the 
National  Interstate  and  Defense  Highway  System.  Nineteen  hundred  and 
eighty-six  marks  the  30th  anniversary  of  the  passage  of  this  legislation. 

During  the  last  30  years,  the  construction  of  the  Interstate  System  has  brought 
about  tremendous  change  and  progress  in  our  society.  As  the  world's  largest 
and  most  successful  transportation  and  public  works  project,  it  has  enhanced 
travel  and  has  helped  join  the  Nation  together  to  supply  raw  material,  finished 
goods,  food,  and  other  essential  products  and  services,  and  contributed  to  the 
national  defense. 

The  Interstate  System  accounts  for  just  over  one  percent  of  the  total  road 
mileage  in  the  United  States,  yet  it  carries  approximately  20  percent  of  the 
Nation's  total  traffic  volume.  Employing  the  most  advanced  highway  safety 
designs  ever  devised,  the  Interstate  System  is  one  of  the  Nation's  safest  modes 
of  transportation. 

The  Congress,  by  House  Joint  Resolution  636,  has  designated  June  26, 1986,  as 
"National  Interstate  Highway  Day"  and  has  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE.  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  June  26.  1986.  as  National  Interstate  Highway 
Day.  and  I  call  upon  the  people  of  the  United  States  to  observe  that  day  with 
appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  nineteenth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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Rules  and  Regulations 


Federal  Register 
Vol.  51.  No.  120 
Monday.  June  23.  1986 


This  section   of   the   FEDERAL   REGISTER 
contains  regulatory  documents  having       ^ 
general  applicability  and  legal  effect,  riiost 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Docunients. 
Prices  of  new  txx>ks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revisions  of  Delegations  of  Authority 
agency:  Office  of  the  Secretary,  USDA. 


action:  Final  rule. 


summary:  This  document  amends  the 
delegations  of  authority  of  the 
Department  of  Agriculture  to  reflect  the 
assignment  of  responsibilities  under 
section  1324  of  the  Food  Security  Act  of 
1985,  Pub.  L.  No.  99-198. 
EFFECTIVE  DATE:  June  23, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Smith,  Deputy  Administrator, 
Packers  and  Stockyards  Administration, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  (202)  447-7063. 
SUPPl£MENTARY  INFORMATION:  The 
delegations  of  authority  of  the 
Department  of  Agriculture  are  amended 
to  delegate  to  the  Assistant  Secretary 
for  Marketing  and  Inspection  Services 
and  to  the  Administrator  of  the  Packers 
and  Stockyards  Administration  the 
authority  of  the  Secretary  of  Agriculture 
to  certify  that  central  filing  systems 
established  by  any  of  the  States  comply 
with  the  requirements  of  section  1324  of 
the  Food  Security  Act  of  1985.  Pub.  L. 
No.  99-198,  and  to  prescribe  regulations 
to  aid  the  States  in  the  implementation 
and  management  of  a  central  filing 
system. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register.  Further,  since  this  rule  relates 
to  internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12291.  Also,  this  action  is  not  a 


rule  as  defined  in  Pub.  L.  96-354,  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  {Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly,  Part  2,  Subtitle  A,  Title  7. 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953,  unless  otherwise  noted. 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Program,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development  and  Assistant 
Secretaries 

2.  Section  2.17  is  amended  by  adding  a 
new  paragraph  (e)(3)  to  read  as  follows: 

§  2.17  Delegation*  of  auttK>rity  to  ttie 
Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

***** 

(e)  *  *  * 

(3)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
section  1324  of  the  Food  Security  Act  of 
1985  (7  U.S.C.  1631). 


Subpart  F— Delegations  of  Authority 
by  the  Assistant  Secretary  for 
Marketing  and  Inspection  Services 

3.  Section  2.56  is  amended  by  adding  a 
new  paragraph  (a)(3)  to  read  as  follows: 

§  2.56    Administrator,  Paclcers  and 
Stocityards  Administration. 

(a)  Delegations  *  *  * 

(3)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
section  1324  of  the  Food  Security  Act  of 
1985  (7  U.S.C.  1631). 

For  Subpart  C: 

Dated:  June  17, 1986. 
Peter  C.  Myers, 
Acting  Secretary  of  Agriculture. 

For  Subpart  F: 


Dated:  June  17. 1986. 
Karen  K.  Darling, 

Deputy  Assistant  Secretary  for  Marketing  and 

Inspection  Services. 

[FR  Doc.  86-14063  Filed  6-20-86;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  908 

[Valencia  Orange  Regulation  368] 

Valencia  Oranges  Grown  in  Arizona 
and  Designated  Part  of  California; 
Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  Regulation  368  establishes 
the  quantity  of  California-Arizona 
Valencia  oranges  that  may  be  shipped 
to  market  during  the  period  June  20-26, 
1986.  The  regulation  is  needed  to 
balance  the  supply  of  fresh  Valencia 
oranges  with  market  demand  for  the 
period  specified  due  to  the  marketing 
situation  confronting  the  orange 
industry. 

EFFECTIVE  DATE:  Regulation  368  (Section 
908.668)  is  effective  for  the  period  June 
20-26. 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 
James  M.  Scanlon,  Acting  Chief, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Washington,  DC 
20250,  telephone:  202/447-5697. 
SUPPlfMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 


JM  I 
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for  their  own  benefit.  Thus,  both  statutes 
have  small  entity  orientatioD  and 
compatibility. 

It  is  estimated  that  approximately  123 
handlers  of  Valencia  oranges  are  subject 
to  regulation  under  the  marketing  order 
and  that  the  great  majority  of  these 
handlers  may  be  classified  as  small 
entities.  While  regulations  issued  may 
impose  some  costs  on  afiected  handlers 
and  the  number  of  such  firms  may  be 
substantial,  the  added  burden  on  small 
entities,  if  present  at  all.  is  not 
significant. 

The  regulation  is  issued  under 
Marketing  Order  No.  908.  as  amended  (7 
CFR  Part  908],  regulating  the  handling  of 
Valencia  oranges  grown  in  Arizona  and 
designated  part  of  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendation  and 
information  submitted  by  the  Valencia 
Orange  Administrative  Committee 
(VOAC)  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

The  regulation  is  consistent  with  the 
marketing  policy  for  1985-88.  The 
committee  met  pubhcly  on  June  17, 1986, 
to  consider  the  ciurent  and  prospective 
conditions  of  supply  and  demand  and 
recommended  the  quantity  of  Valencia 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  market  for 
Valencia  oranges  is  moderate. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  there  is 
insufficient  time  between  the  date  when 
information  uf)on  which  this  regulation 
is  based  became  available  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Interested 
persons  were  given  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  To 
effectuate  the  declared  policy  of  the  act, 
it  is  necessary  to  make  the  regulatory 
provisions  effective  as  specified,  and 
handlers  have  been  notified  of  the 
regulation  and  the  effective  date. 

List  of  Subjects  in  7  CFR  Part  906 

Agricultural  Marketing  Service, 
Marketing  agreements  and  orders, 
California.  Arizona,  Oreinges,  Valencias. 

PART  908 -[AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  908  continues  to  read: 


Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  908.668  is  added  to  read  as 
follows: 
§908.668    Valencia  Orange  Regulation  368. 

The  quantities  of  Valencia  oranges 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period  June 
20, 1986,  tlux)ugh  June  26. 1986,  are 
established  as  follows: 

(a)  District  1:  408,000  cartons; 

(b)  District  2:  442,000  cartons; 

(c)  District  3:  Unlimited  cartons. 
Dated:  )iine  18. 1966. 

EricM-Fonnan. 

Acting  Director,  Fruit  and  Vegetable  Division, 

Agricultural  Marketing  Service. 

[FR  Doc.  86-14165  Filed  6-19-86;  12:30  pra] 

BNJJNQ  COOE  M10-02-M 


Subpart  C— Disposal  of  inventory 
Property 

2.  Section  1955.113  is  amended  by 
correcting  the  last  sentence  of  the 
introductory  paragraph  as  follows: 

§1955.113    Price  (housing). 

*  *  *  However,  when  a  Section  515 
RRH  credit  sale  is  being  made  to  a 
nonprofit  organization  or  public  body  to 
utibze  former  single-family  dwellings  as 
a  rental  or  cooperative  project  for  very- 
low-income  residents,  the  price  will  be 
the  lesser  of  the  Government's 
investment  or  the  market  value,  less 
administrative  price  reductions,  if  any. 

Dated:  June  17, 1986. 
Vance  L  Clark. 

Administrator. 

[FR  Doc.  86-14108  Filed  6-20-86;  8:45  am] 

WLUNO  CODE  3410-07-M 


Farmers  Home  Administration 
7  CFR  Part  1955 

Sale  of  Unsuitablo  Single  Family 
Housing  (SFH)  Inventory  Property 

agency:  Fanners  Home  Administration, 

USDA. 

action:  Final  rule;  correction. 


summary:  The  Fanners  Home 
Administration  (FmHA)  corrects  a  final 
rule  published  May  20, 1986  [51  FR 
184351.  In  this  final  rule,  FmHA 
announced  its  "Summer  Sale"  on 
unsuitable  Single  Family  Housing  (SFH) 
inventory  property.  Inadvertently,  a 
portion  of  an  existing  sentence  found  in 
7  CFR  Part  1955,  §  1955.113  which  has  no 
effect  on  the  "Summer  Sale"  was 
omitted  in  reprinting.  The  intent  of  the 
action  is  to  replace  the  missing  words. 

FOB  FURTHER  INFORMATION  CONTACT: 

David  J.  Villano,  Senior  Realty 
Specialist,  Single  Family  Housing 
Servicing  and  Property  Management 
Division,  Fanners  Home  Administration, 
USDA,  Room  5309,  South  Agriculture 
Building,  14th  and  Independence 
Avenues,  SW..  Washington.  DC  20250. 
telephone  (202)  382-1452. 

PART  1955— (CORRECTED] 

Accordingly,  the  Farmers  Home 
ABministration  is  correcting  7  CFR 
1955.113  as  published  in  FR  Doc.  86- 
11331.  May  20. 1986,  page  18436  as 
follows: 

1.  The  authority  citation  for  Part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989,  41  U.S.C.  1480,  5 
U.S.C.  301,  7  CFR  2.23,  7  CFR  2.70. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docicet  No.  84-CE-21-AD;  Amdt  3«-532«] 

Airworthiness  Directives;  Mitsubishi 
Heavy  Industries,  Ltd.,  Type  Certificate 
(TC)  A2PC  Models  MU-2B,  -10,  -15, 
-20,  -25,  -26,  -30.  -35,  -36  Airplanes 
and  Mitsubishi  Aircraft  International, 
Inc;  TC  A10SW,  Models  MU-2B-25,  -26, 
-26A,  -35,  -36A,  -40  and  -60  Airplanes 

Correction 

In  FR  Doc.  86-13394  beginning  on  page 
21515  in  the  issue  of  Friday,  June  13. 
1986.  make  the  following  correction: 

On  page  21515.  first  column,  in  the 
EFFECTIVE  DATE  caption,  "June  10, 1986". 
should  read  "June  12, 1986." 

BILLMO  COOC  1S0S-41-M 


14  CFR  Part  71 


[Airspace  Docket  No.  86-ANM-21] 

Redescription  of  th«  Boise,  ID. 
Transition  Areas 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


summary:  This  action  makes  a  change 
in  the  written  description  of  the  Boise. 
Idaho,  transition  areas.  The  Boise 
VORTAC  is  being  relocated  2.4  nautical 
miles  east  of  its  present  location.  There 
will  be  no  change  in  the  charted 
transition  areas:  however,  the  written 
description  needs  to  be  amended. 


EFFECTIVE  DATE:  0901  UTC.  July  22, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Katherine  G.  Paul,  ANM-535,  Federal 
Aviation  Administration,  Docket  No.  86- 
ANM-21, 17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168. 
Telephone:  (206)  431-2535. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  makes  a 
change  in  the  written  description  of  the 
Boise,  Idaho,  transition  areas.  There  will 
be  no  change  in  the  charted  transition 
areas. 

I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b]  are  unnecessary 
because  this  action  is  a  minor 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  740G.6B  dated  January  2. 
1986. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71]  is 
amended  as  follows: 
PART  71-[  AMENDED] 
I  1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g] 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.68. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 
Boise,  Idaho — [Amended/ 

Remove  "Boise  VORTAC"  and  insert 
"43*34'06-  N  LDN;  11614'34"  W  LAT". 


Remove  "269*  radial"  and  insert  "269* 
bearing". 

Remove  "295*  radial"  and  insert  "295* 
bearing". 

Issued  in  Seattle,  Washington,  on  June  9, 
1986. 

David  E.  )on«8. 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 
[FR  Doc.  86-14034  Filed  6-20-86:  8:45  am] 

MLUNO  COOE  4«10-13-«l 


14  CFR  Part  71 

[Airspace  Docket  No.  86-AGL-12] 

Alteration  of  Transition  Area;  New  Ulm, 
MN 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Final  rule. 

SUMMARY:  The  nature  of  this  action  is  to 
alter  the  New  Ulm,  Minnesota, 
transition  area  to  accommodate  two 
new  NDB  Standard  Instrument 
Approach  Procedures  (SLAPs)  to  New 
Ulm  Municipal  Airport  to  serve 
Runways  15  and  33. 

The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

EFFECTIVE  DATE:  0901  UTC.  August  28, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  R.  Heaps,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (312)  694-7360. 

SUPPLEMENTARY  INFORMATION: 
Ifistory 

On  Monday,  April  21, 1986.  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  New  Uhn. 
Minnesota,  transition  area  (51  FR  13527). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2, 
1986* 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
New  Ulm,  Minnesota,  transition  area  to 
accommodate  two  new  SIAPs  to  New 
Ulm  Municipal  Airport.  The  additional 
airspace  designated  for  the  NDB 
Runway  33  SLAP  will  be  approximately 
a  2.5  miles  extension  from  the  5  mile 
radius  southeast  of  the  airport  with  a 
width  of  3  miles  each  side  of  the  162* 
bearing  from  the  New  Ulm  NDB;  and  for 
the  NDB  Runway  15  SIAP 
approximately  a  1  mile  northeast  width 
expansion  to  the  existing  extension 
northwest  of  New  Ulm  Municipal 
Airport. 

liie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(b),  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 
§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

New  Ulm,  MN— [Amended] 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  5 
mile  radius  of  New  Ulm  Municipal 
Airport  (Lat.  44*1900"  N.,  Long. 
94*29'45"  W.)  within  3  miles  each  side  of 
the  315*  bearing  from  New  Ulm 
Municipal  Airport,  extending  from  the  5 
mile  radius  area  to  8  miles  northwest  of 
the  airport;  and  3  miles  each  side  of  the 
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162*  bearing  from  New  Ulm  Municipal 
Airport,  ractending  from  the  5  mile  radius 
area  to  7.5  miles  southeast  of  the  airport. 

Isa«ed  ia  E)et  Ptaines,  lUinow,  on  )«ne  10. 
198& 

Teddy  W.  BMKk«n. 
Manager.  Air  Traffic  Dirisian. 
IFR  Doc.  86-14039  Filed  5-20-a8c  8:45  am) 

MLUNS  COOC  4>1*-19-M 


14CFRPvt71 

(Akspac*  Docket  Na  K-AGL-ITI 

Alteration  to  Cleveland  Burtie- 
Lakefront  Airport  OH  Control  Zone 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  n^e. 


JM   I 


r.  The  nature  of  this  action  is  to 

alter  the  published  description  for 
Cleveland  Burke-Lakefront  Airport.  OH 
control  zone  by  deleting  Cleveland- 
Hopkins  International  Airport  and 
inserting  Cleveland-Cuyahoga  Coiuity 
Airport. 

EFFECTIVE  DATE:  0901  UTC.  August  28. 
1988. 

FOB  FURTHER  INFORMATION  CONTACT! 
Edward  R.  Heaps.  Air  Traffic  Division. 
Airspace  Branch.  ACL-62D,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  De»  Plaines,  Illinois 
60018.  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

Thi»  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  published  description  for  Cleveland 
Burke-Lakefront  Airirort.  OH  by 
replacing  the  words  "Cleveland-Hopkins 
International  Airport"  with  "Cleveland- 
Cuyahoga  County  Airport".  The 
description  as  it  presejolly  reads 
erroneously  Usts  Cleveland-Hopkins 
International  Airport.  There  will  be  no 
changes  to  the  existing  designated 
airspace  area. 

I  fmd  that  notice  and  pubhc  procedure 
imder  5  U5.C.  553(b)  are  unnecessary 
because  the  action  is  a  minor 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
71.171  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2. 
1986. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  tkem  operationally 
current.  It  therefore  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 
PART  71-{  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(8),  1354(a),  1510; 
Executive  Order  10854;  48  U.S.C.  10e(g) 
(Revised  Pub.  L.  97-44a  January  12. 19a3);  14 
CFR  11.89- 
§71.171    [Amendadl 

2.  Section  71.171  is  amended  as 
follows: 

Cleveland  Burke-Lakefront  Airport. 
OH— (Amended] 

Delete:  "Cleveland-Hopkins 
International  Airport". 

Insert-  "Cleveland-Cuyahoga  County 
Airport". 

Issued  in  Des  Plaines,  Illinois,  on  June  5, 
1986. 

Teddy  W.  Buccbam. 
Manager,  Air  Traffic  Division. 
(PR  Doc.  86-14038  Filed  6-20-86;  8:45  am) 

BiUJNQ  COOC  4>1»-13-M 

14  CFR  Part  71 

(Airspace  Docket  No.  86-ANM-91 

Alteration  of  Cedar  City.  UT,  Control 
Zone  and  Transition  Area 

agency:  Federal  Aviation 

Administration.  DOT. 

action:  Final  rule.        » 

SUMMARY:  This  action  alters  the  control 
zone  and  transition  area  at  Cedar  City. 
Utah,  to  provide  controlled  airspace  to 
accommodate  a  new  Instrument  Landing 
System  (ILS)  approach  to  the  Cedar  City 
Municipal  Airport  This  action  is 
necessary  to  ensure  segregation  of 
aircraft  using  approach  procedures  in 
instrument  weather  conditions  and  other 
aircraft  operating  in  visual  weather 
conditions. 
effective  date:  0901  UTC.  July  22. 1986. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathcrine  G.  Paul,  ANM-535,  Federal 
Aviation  Administration,  Docket  No.  86- 
ANM-9, 17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168. 
Telephone:  (206)  431-2535. 

SUPPtEMENTARY  INFORMATION: 

History 

On  April  4. 1986.  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
control  zone  and  transition  area  of 
Cedar  City.  Utah  (51  FR  11585).  This 
action  will  provide  controlled  airspace 
to  accommodate  a  new  ILS  approach  to 
the  Cedar  City  Municipal  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
conaments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendjnent  is  the  same  as 
that  proposed  in  the  notice.  Sections 
71.171  and  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6B  dated 
January  2, 1986. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
control  zone  and  transition  area  to 
provide  controlled  airspace  to 
accommodate  a  new  ILS  approach  to  the 
Cedar  City  Municipal  Airport 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  ti^ffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Transition  areas. 

Adoption  of  tiie  Amendment 
PART  71— (AMENDED! 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 


Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Oder  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-M9,  January  12. 1983);  14 
CFR  11.69. 

§71.171    (Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Cedar  City,  Utah 

Within  a  5  mile  radius  of  the  Cedar  City 
Municipal  Airport  (lat.  37''42'06"  N.,  long. 
113*05'50"  W.)  and  within  2  miles  on  each 
side  of  the  Cedar  City  VOR/DME 195"  radial 
extending  from  the  5  mile  radius  zone  to  the 
VOR/DME:  and,  2  miles  on  each  side  of 
MEGGI  LOM  (lat.  37*47'28.7"  N.,  long. 
113*0114.2"  W.)  214*  bearing  extending  from 
the  5  mile  radius  zone  to  the  LOM. 

§71.181    [Amended] 

3.  Section  71.181  is  amended  as 
follows: 

Cedar  City,  Utah 

That  airspace  extending  upward  from  700 
above  the  surface  within  9.5  miles  on  the 
northwest  side  and  4.5  miles  on  the  southeast 
side  of  the  MEGGI  LOM  (lat.  3r47'28.7"  N., 
long.  113*01'14.2"  W.)  034°  bearing  extending 
from  the  LOM  to  18.5  miles  northeast  of  the 
LOM:  and,  that  airspace  extending  from 
1,200*  above  the  surface  within  7.5  miles  east 
and  12  miles  west  of  the  Cedar  City  VOR/ 
DME  (lat.  37*4714.5"  N.,  long.  113*0402.08" 
N.)  184*  and  004*  radials  extending  from  10.5 
miles  south  to  22.5  miles  north  of  the  VOR/ 
DME;  and  5.5  miles  north  and  8.5  miles  south 
of  the  264*  and  084*  radials  extending  from 
17.5  miles  west  and  7  miles  esst  of  the  VOR, 
and  5  miles  each  side  of  the  Milford.  Utah. 
VORTAC  (lat.  38*21'37.4"  N.,  long. 
113*00'44.8"  W.)  169*  radial  extending  from 
the  VORTAC  to  30.5  miles  south  of  the 
VORTAC. 

Issued  in  Seattle,  Washington,  on  June  9, 
1988. 

David  E.  lones. 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  86-14035  Filed  6-20-86;  8:45  am] 
BRJUNQ  COOC  4ei0-1»4l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  558 

Animal  Ontq*,  Feeds,  and  Related 
Products;  Tyloshi 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. ^__ 

summary:  The  Food  and  Drug 
AdminittratioD  (FDA)  it  amending  the 


animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Stutts 
Scientific  Service,  Inc..  providing  for 
manufacture  of  5-.  10-.  20-.  and  40-gram- 
per-pound  tylosin  Type  A  medicated 
articles.  The  Type  A  articles  are 
intended  for  use  in  making  Type  C 
medicated  feeds  for  use  in  swine,  beef 
cattle,  and  chickens.  The  regulations  are 
further  amended  to  add  the  firm  to  the 
list  of  sponsors  of  approved 
applications. 

effective  date:  June  23, 1986. 

FOR  further  information  CONTACT: 

Benjamin  A.  Puyot  Center  for 
Veterinary  Medicine  (HFV-135).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
1414. 

SUPPLEMENTARY  INFORMATION:  StuttS 
Scientific  Service.  Inc..  P.O.  Box  72. 
Ontario,  CA  91762,  is  the  sponsor  of 
NADA  139-488  submitted  on  its  behalf 
by  Elanco  Products  Co.  The  NADA 
provides  for  manufacture  of  5-.  10-.  20-, 
and  40-gram-per-pound  tylosin  Type  A 
medicated  articles  used  to  make  Type  C 
medicated  feeds  for  swine,  beef  cattle, 
and  chickens  for  use  as  in  21  CFR 
558.625(f)(l)(i)  through  (vi).  The  NADA 
is  approved  and  the  regulatioiis  are 
amended  to  reflect  the  approval  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary.  The 
regulations  are  further  ameoded  to  add 
the  firm  to  the  list  of  sponsors  of 
approved  NADA's. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  9  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiviMss  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  teen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administi-ation.  Rm.  4-62. 5600  Fishers 
Lane.  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  (April  28. 1985;  50  FR 
16036)  that  this  action  is  of  a  type  that 
'  does  not  individually  or  cumulatively 
have  a  significant  e^ect  on  the  human 
environment.  Therefore,  neither  an 
environmental  asBeesment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 


21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dmgs  and  redelegated  to 
the  Center  for  Veterinary  Medicine. 
Parts  510  and  558  are  amended  as 
follows: 

PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows; 

Authority:  Sees.  512. 701(a),  52  Stat.  1055. 
82  Stat.  343-351  (21  U.S.C.  380b,  371(a));  21 
CFR  5.10  and  5.B3. 

2.  In  §  510.600  by  adding  a  new 
sponsor  alphabetically  to  paragraph 
(c)(1)  and  numerically  to  paiagragh 
(c)(2),  to  read  as  follows: 

§510.600    Names,  addresses,  and  dnig 

labeler  codes  of  sponsors  of  i 

applicatkMts. 

*        •        •        •        • 

(c)  •  •  • 
(1)  *  •  * 
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•             •              •              • 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  343-351  (21 
U.S.C.  960b):  21  CFR  5.10  and  5.83. 

4.  In  i  558.625  by  adding  new 
paragraph  (b)(87).  to  read  as  follows: 

§S6S.62S    Tyioein. 


(b)  *  •  • 

(87)  To  048606: 5.  la  20,  and  40  grams 
per  pound  paragraph  (f)(1)  (i)  through 
(vi)  of  this  section. 
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Dated:  )une  16. 1986. 
Gerald  B.  Guest, 

Acting  Director,  Center  for  Veterinary 

Medicine. 

|FR  Doc.  86-14048  Filed  6-20-86:  8:45  ami 

■LUNG  COOe  41«H)1-II 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Higtiway  Administration 
23  CFR  Parts  172,  230.  and  511 

Miscellaneous  Technical  Amendments 

agency:  Federal  Highway  v 

Administration  (FHWA).  DOT.       ^ 
action:  Final  rule. 


JM   I 


summary:  By  this  final  rule,  the  FHWA 
is  substituting  the  publication  entitled. 
"Federal  Acquisition  Regulation  (FAR)," 
for  the  publication,  "Federal 
Procurement  Regulation  (FPR)."  which  is 
cited  in  various  sections  of  23  CFR.  This 
substitution  is  being  made  because  the 
FPR  citations  are  obsolete. 
EFFECTIVE  DATE:  June  23. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Max  I.  Inman.  Office  of  Fiscal 
Services.  (202)  426-0562,  or  Mr.  Michael 
J.  Laska,  Office  of  the  Chief  Counsel, 
(202)  426-0761,  Federal  Highway 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  ET,  Monday 
through  Friday,  except  legal  holidays. 

SUPPt^MENTARY  INFORMATION:  The  FPR 

was  a  government-wide  procurement 
regulation  which  was  issued  by  the 
General  Services  Administration  and 
codified  as  Chapter  1  of  Subtitle  A  of 
Title  41  of  the  Code  of  Federal 
Regulations. 

The  FAR  is  a  newer  uniform 
government-wide  acquisition  regulation 
that  replaced  the  FPR  and  other 
procurement  regulations  formerly  used 
by  the  Department  of  Defense  and  the 
National  Aeronautics  and  Space 
Administration.  The  FAR  was  published 
in  the  Federal  Register  on  September  19, 

1983,  with  an  effective  date  of  April  1, 

1984.  The  FAR  is  codified  as  Chapter  1 
•  of  Title  48  of  the  Code  of  Federal 

Regulations. 

Since  the  FPR  has  been  replaced  by 
the  FAR,  it  is  appropriate  that 
references  to  the  FPR  in  FHWA's 
regulation  be  changed  to  the 
corresponding  references  in  the  FAR. 
This  rule  being  published  today  makes 
the  necessary  changes. 

Since  the  changes  being  adopted  in 
this  document  are  technical  in  nature 
and  make  no  substantive  changes  in  the 
regulations,  the  FHWA  finds  good  cause 
to  make  this  amendment  final  without 


prior  notice  and  opportunity  for 
comment  and  without  a  30-day  delay  in 
effective  date  required  by  the 
Administrative  Procedure  Act.  Notice 
and  opportunity  for  comment  are  not 
required  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  because  it  is  not 
anticipated  that  such  action  would 
result  in  the  receipt  of  useful 
information.  Accordingly,  the 
amendments  are  effective  upon 

1SSU8I1C6> 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  under  the  policies 
and  procedures  of  the  Department  of 
Transportation.  The  economic  impact,  if 
any,  anticipated  as  a  result  of  this  action 
is  so  minimal,  a  full  regulatory 
evaluation  is  not  required. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  Parts  172.  230, 
and  511  of  Title  23.  Code  of  Federal 
Regulations,  as  set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

List  of  Subjects  in  23  CFR  Parts  172. 230, 
and  511 

Equal  employment  opportunity.  Grant 
programs — transportation.  Highways 
and  roads.  Research. 

Issued  on:  ]une  17. 1986. 
R.A.  Bamhart. 

Federal  High  way  A  dministrator.  Federal 
Highway  Administration. 

PART  172— ADMINISTRATION  OF 
NEGOTIATED  CONTRACTS 

1.  The  authority  citation  for  Part  172  is 
revised  to  read  as  follows: 

Authority:  23  U.S.C.  104(f).  It4(a).  307(c). 
315.  and  402:  49  CFR  1.48(b). 

§172.5    (Amended] 

2.  In  5 172.5.  the  initial  unnumbered 
paragraph  is  amended  by  removing  the 
words  "41  CFR  Subtitle  A.  Chapter  1" 
and  inserting  in  lieu  thereof  "48  CFR 
Chapter  1". 

3.  In  S  172.7.  paragraphs  (d)  and  {f)(2) 
are  revised  to  read  as  follows: 

S  172.7    Procurement  standards. 
•        •        •        •         • 

(d)  Contracting  agencies  may 
establish  cost  principles  for  determining 
the  reasonableness  and  allowability  of 
costs.  Reimbursement  will  be  limited  to 
the  Federal  share  of  costs  which  are 
allowable  under  the  Federal  cost 
principles  contained  in  48  CFR,  Chapter 


1,  Part  31,  Federal  Acquisition 
Regulation  (FAR  31).  Specifically,  these 

are: 

(1)  For  contracts  between  the  State  or 
local  governments  and  commercial 
organizations.  Subpart  31.2.  as  modified 
by  S  31.103; 

(2)  For  contracts  between  the  State  or 
local  governments  and  educational 
institutions.  Subpart  31.3;  and 

(3)  For  contracts  between  the  State 
and  local  governments,  or  between  local 
governments.  Subpart  31.6. 

«        •        *        •        • 

(f)*  *  * 

(2)  Determining  the  reasonableness, 
allowability,  and  allocability  of  costs  in 
accordance  with  the  provisions  of  48 
CFR.  Chapter  1.  Part  31. 


S  172.9    [Amended] 

4.  In  S  172.9,  paragraph  (a)  is  amended 
by  removing  the  words  "through 
Appendix  H"  and  inserting  in  lieu 
thereof  "through  Appendix  C". 

5.  In  S  172.9,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  172.9    Contract  provisions. 

***** 

(c)  Patent  rights.  Applicable  patent 
rights  provisions  described  in  48  CFR, 
Chapter  1,  Part  27  regarding  rights  to 
inventions  shall  be  included  in  contracts 
as  appropriate. 
«        *        •        •        • 

PART  230-EXTERNAL  PROGRAMS 

6.  The  authority  citation  for  Part  230 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101, 140(c),  304,  and 
315;  49  CFR  1.48(b). 

§230.109    [Amended] 

7.  In  5  230.109,  paragraph  (b)  is 
amended  by  removing  the  words 
"Federal  Procurement  Regulations  (41 
CFR  1-12.805)"  and  "41  CFR  1-12.805- 
1(d)"  and  inserting  in  lieu  thereof 
"Federal  Acquisition  Regulations  (48 
CFR,  Chapter  1,  Paragraph  22.803(c))" 
and  "48  CFR,  Chapter  1,  Paragraph 
22.804-2(c)",  respectively. 

PART  511— RESEARCH  AND 
DEVELOPMENT  (R&D)  STUDIES  AND 
PROGRAMS;  GENERAL 

8.  The  authority  citation  for  Part  511 
continues  to  read  as  follows: 

Autliority:  23  U.S.C.  307(c)  and  315;  49  CFR 
1.48(b). 

§  S1 1.4    [Ameftded] 

9.  In  5  511.4,  paragraph  (d)  is  amended 
by  removing  the  words  "Federal 
Procurement  Regulations  (41  CFR)"  and 


inserting  in  lieu  thereof  "Federal 
Acquisition  Regulations  (48  CFR)". 

§511.7    [Amended] 

10.  In  §  511.7,  paragraph  (d)  is 
amended  by  removing  the  citation  "41 
CFR  1-9.1"  and  inserting  in  lieu  thereof 
"48  CFR,  Chapter  1,  Part  27". 

(Fll  Doc.  86-14120  Filed  6-20-86;  8:45  am] 

BILLINQ  CODE  M10-22-M 

23  CFR  Part  820 

Rural  Highway  Public  Transportation 
Demonstration  Program;  Rescission  of 
Regulation 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Rescission  of  regulation. 

summary:  This  document  rescinds  the 
FHWA  regulation  on  the  Rural  Highway 
Public  Transportation  Demonstration 
Program  because  the  program  is 
completed  and  the  provisions  are 
obsolete.  The  program  administered  by 
the  FHWA  has  been  superseded  by  the 
Public  Transportation  for  Nonurbanized 
Areas  program  that  is  administered  by 
the  Urban  Mass  Transportation 
Administration  (UMTA). 
EFFECTIVE  DATE:  June  23, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  A.  Torbik,  Office  of  Planning, 
Planning  Programs  Division,  202-426- 
0233,  or  Michael  ].  Laska,  Office  of  the 
Chief  Counsel,  202-426-0762,  Federal 
Highway  Administration.  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  ET.  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 

provisions  contained  in  23  CFR  Part  820 
were  issued  to  prescribe  procedures  for 
States  to  follow  when  applying  for  funds 
under  the  section  147  program  for  rural 
highway  public  transportation 
demonstration  projects  (section  147  of 
the  Federal-Aid  Highway  Act  of  1973, 
Pub.  L.  93-87,  87  Stat.  250). 
Appropriations  for  the  section  147 
program  were  provided  only  in  fiscal 
years  1975  and  1976.  Demonstration 
projects  were  implemented  and 
completed  across  the  country.  The 
results  indicated  that  public 
transportation  systems  in  rural  areas 
and  small  urban  areas  were  feasible  and 
that  Federal  assistance  on  a  continuing 
basis  was  necessary. 

In  1978,  Federal  assistance  funding 
was  provided  on  a  more  permanent 
basis  by  the  new  section  18,  Public 
Transportation  For  Nonurt>anized  Areas 
program  (section  313  of  the  Surface 
Transportation  Assistance  Act  of  1978, 


Pub.  L.  95-599,  92  Slat.  2748,  which 
added  section  18  to  the  Urban  Mass 
Transportation  Act).  The  section  18 
program  was  initially  administered  by 
the  FHWA.  On  October  1, 1983.  the 
Secretary  of  Transportation  transferred 
the  responsibility  of  administering  the 
section  18  program  from  the  FHWA  to 
the  Urban  Mass  Transportation 
Administration  (UMTA).  The  section  18 
program  presently  operates  under 
procedures  issued  by  UMTA  (section  18 
Program  Guidelines  and  Grant 
Application  Instructions,  UMTA 
Circular  9040.1A,  May  23, 1985).  For 
these  reasons  Part  820  (FHPM  4-8-4, 
Rural  Highway  Public  Transportation 
Demonstration  Program)  is  no  longer 
operative,  and  is,  therefore,  rescinded. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  No 
economic  impacts  are  anticipated  as  a 
result  of  this  action.  Accordingly,  a  full 
regulatory  evaluation  is  not  required. 
Under  the  criteria  of  the  Regulatory 
Flexibility  Act,  the  FHWA  hereby 
certifies  that  this  action  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

For  the  reasons  stated  above,  the 
FHWA  finds  good  cause  to  rescind  the 
regulation  contained  in  23  CFR  Part  820 
without  notice  and  opportunity  for 
comment  and  without  a  30-day  delay  in 
effective  date  required  under  the 
Administrative  Procedure  Act  since 
public  comment  is  impracticable  and 
unnecessary.  In  addition,  notice  and 
opportunity  for  comment  are  not 
required  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  because  it  is  not 
anticipated  that  such  action  would 
result  in  the  receipt  of  useful 
information. 

PART  82&-RURAL  HIGHWAY  PUBLIC 
TRANSPORTATION  DEMONSTRATION 
PROGRAM— [REMOVED] 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  removes  Part  820  "Rural 
Highway  Public  Transportation 
Demonstration  Program"  from  Title  23. 
Code  of  Federal  Regulations. 

Lut  of  Subjects  in  23  CFR  Part  820 

Demonstration  program — public 
transportation.  Highways  and  roads. 
Rural  areas. 

Authority:  23  U.S.C.  315:  49  CFR  1.48(c). 


Issued  on:  )une  17, 1986. 
R.A.  Bamhart, 

Federal  Highway  Administrator,  Federal 

Highway  Administration. 

[FR  Doc.  86-14119  Filed  6-20-86;  8:45  am) 

BILUNQ  CODE  4910-22-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  200 

[Dodcet  No.  R-86-1285:  FR-2230] 

Mortgage  and  Loan  Insurance 
Programs;  Purchasing  and 
Reproduction  of  HUD  Forms 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  24  CFR 
200.7  and  200.142  to  provide  that  HUD 
mortgage  insurance  forms  may  be 
printed  by  mortgagees  or  purchased 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
EFFECTIVE  DATE:  August  a  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Peterson,  Deputy  Director, 
Office  of  Management,  Room  9114, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  SU-eet,  SW.. 
Washington,  DC  20410-800.  Telephone 
(202)  755-6614.  (This  is  not  a  toll-free 
number). 
SUPPLEMB4TARY  INFORMATION: 

At  present,  24  CFR  200.7  and  200.142 
state  that  HUD  insurance  forms  and 
instructions  may  be  obtained  from  any 
Federal  Housing  Administration  field 
office.  The  Department  has  determined 
that  this  procildure  is  too  costly. 
Mortgagees  and  borrowers  would  be 
adequately  served,  and  could  contribute 
to  the  cost  of  program  administration,  if 
such  forms  were  sold  and  distributed  by 
the  Government  Printing  Office  (GPO). 
This  final  rule  provides  that  HUD 
mortgage  insurance  application  forms 
may  be  printed  by  mortgagees  or 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  The  printed  copies  must  be  exact 
copies  of  the  HUD-approved  forms. 

The  Department  will  begin 
implementing  this  change  for  the 
application  forms  used  in  the  single- 
family  programs  and  in  the  section  235 
Application  for  Assistance  or  Interest 
Reduction  Payments.  The  title  and 
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number  of  the  forms  and  their  current 
prices  are  as  follows: 


Phca 

tor 

Fonns 

torms 

HUO-92004-F 

Rwtuest  tor  VanRcalion  o«   De- 

POSH 

S6.S0 

HUO-92004-G 

ftaquesi  tor  Vwilicallon  o<  Em- 
ptoymwn 

750 

HUO-920S1 

Conofno  kupeclion  Rapoft 

13.00 

HUO-92e00 

Appkcauon  tor  Proparly  Aopraaal 

26.00 

HUO-92900 

Applicainn  tor  HUD/FHA  Insured 
Mongage 

20.00 

HUO-92900- 

Mongme   CredH   Analys*   Worfc- 

9.00 

WS 

IhOOL 

HUD-93102 

MongagM's  CarMication  and  Ap- 

pkcaton  tor  As«««ance  and  l«>- 
taresl  Raducton  Paymants. 

6.75 

Approximately  60  days  from  the  date 
of  publication  of  this  rule.  HUD  will  no 
longer  provide  bulk  supplies  of  the 
forms  listed  above.  More  information  on 
this  change  and  detailed  ordering 
instructions  will  be  provided  to  all  HUD 
approved  mortgagees  by  a  mortgagee 
letter.  The  letter  will  list  the  U.S. 
Government  Printing  Office  field  offices 
where  the  application  forms  may  be 
purchased. 

The  Department  has  determined  with 
reference  to  this  rule  that  notice  and 
public  procedure  are  unnecessary  and 
that  good  cause  exists  to  publish  this 
document  as  a  final  rule.  While 
mortgagees  will  experience  minor 
additional  expense  associated  with 
insured  mortgage  transactions,  the 
Department  regards  this  matter  as 
largely  procedural  and  as  a  question  of 
agency  practice. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the 
proposed  rule  indicates  that  it  does  not 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

HUD's  revision  of  the  prpcurement 
procedure  for  certain  HUD  documents  is 
the  kind  of  internal  administrative 
procedure  that  24  CFR  50.20(k)  excludes 
from  the  requirements  in  24  CFR  Part  50, 
which  implement  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332. 


Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  Oiat  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  will  save  the  Department 
thousands  of  dollars  in  printing  costs 
relating  to  HUD  mortgage  insurance 
forms  and  will  not  significantly  increase 
costs  to  individual  mortgagees. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  21, 1986 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  200 

Administrative  practice  and 
procedure,  Claims,  Equal  employment 
opportunity,  Fair  housing.  Housing 
standards,  Loan  programs:  Housing  and 
community  development.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Minimum 
property  standards.  Incorporation  by 
reference. 

Accordingly,  the  Department  amends 
24  CFR  200.7  and  200.142  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
Part  200  is  revised  to  read  as  set  forth 
below  and  any  citation  following  any 
section  in  Part  200  is  removed: 

Authority:  Titles  I  and  II  of  the  National 
Housing  Act  (12  U.S.C.  1701  through  1715z- 
18);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 
Subpart  G  is  also  issued  under  sec.  214, 
Housing  and  Community  Development  Act  of 
1980,  as  amended  by  sec.  329,  Housing  and 
Community  Development  Amendments  of 
1981  (42  U.S.C.  1436a). 

2.  Section  200.7  is  revised  to  read  as 
follows: 

§  200.7    Forms  for  mortsag*  and  loan 
Inauranc*. 

Forms  for  filing  applications  for 
insurance  or  assistance  under  each  of 
the  various  FHA  mortgage  and  loan 
insurance  programs  are  prescribed  by 
the  Secretary  of  HUD  or  the  Secretary's 
designee.  Forms  used  for  application 
and  application  processing  may  be 
printed  by  mortgagees  or  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  When  fully  executed,  forms  are 
submitted  to  the  HUD  office  having 
jurisdiction  over  the  area  where  the 
property  is  located  for  which  insurance 
or  assistance  is  requested.  In  the  case  of 
those  counties  approved  by  HUD  as 
lender  option  counties  for  Single  Family 
Programs,  applications  may  be 
submitted  to  the  office  having 
jurisdiction  over  the  property  or  any 


office  that  is  geographically  closer  to  the 
property. 

2.  Section  200.142  is  revised  to  read  as 
follows: 

S  200. 1 42    Fonn  and  f Uing. 

Any  financial  institution  approved  by 
the  Commissioner  as  a  mortgagee  may 
apply  for  mortgage  insurance. 
Application  forms  prescribed  by  the 
Secretary  or  his  designee  may  be 
printed  by  the  institution  or  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  When  fully  executed,  forms  are 
submitted  to  the  HUD  office  having 
jurisdiction  over  the  area  where  the 
property  is  located  for  which  insurance 
is  requested.  In  the  case  of  those 
counties  approved  by  HUD  as  lender 
option  counties  for  Single  Family 
Programs,  applications  may  be 
submitted  to  the  office  having 
jurisdiction  over  the  property  or  any 
office  that  is  geographically  closer  to  the 
property. 

Dated:  May  5. 1966. 
Silvio  |.  DeBartolomeis. 
General  Deputy  Assistant,  Secretary  for 
Housing— Deputy  Federal  Housing 
Commissioner. 
(FR  Doc.  86-13917  Filed  6-20-86;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
Office  Of  Foreign  Assets  Control 
31  CFR  Part  550 
Libyan  Sanctions  Regulations 

agency:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 

action:  Final  rule. 


summary:  The  Treasury  Department  is 
amending  %  550.409  of  the  Libyan 
Sanctions  Regulations  ("the 
Regulations")  to  alter  the  interpretation 
of  the  scope  of  the  prohibition  on 
exports  from  the  United  States  to  Libya 
in  5  550.202  of  the  Regulations.  Exports 
of  goods  to  third  countries  are 
prohibited  where  the  exporter  knows,  or 
has  reason  to  know,  that  exported  goods 
are  intended  specifically  for  substantial 
transformation  or  incorporation  abroad 
into  manufactured  products  to  be  used 
in  the  Libyan  petroleum  or 
petrochemical  industry.  Similarly, 
exports  of  technology  to  third  countries 
are  prohibited  where  the  exporter 
knows,  or  has  reason  to  know,  that 
exported  technology  is  intended 
specifically  for  use  abroad  to 
manufacture,  or  for  incorporation  into. 
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products  to  be  used  in  the  Libyan 
petroleum  or  petrochemical  industry. 
Other  aspects  of  the  interpretation  in 
S  550.409  are  generally  unchanged.  The 
Treasury  Department  is  also  amending 
the  Regulations  to  reflect  approval  by 
the  Office  of  Management  and  Budget  of 
the  information  collection  provisions 
contained  in  §§  550.601  and  550.602  of 
the  Regulations. 
EFFEcnvE  date:  July  7, 1986  for 
S  550.409;  June  23, 1986  for  §  550.901. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  L  Muench,  Chief  Counsel, 
Office  of  Foreign  Assets  Control 
Department  of  the  Treasury, 
Washington.  DC  20220.  Tel.  (202)  376- 
0408. 

SUPPLEMENTARY  INFORMATION:  The 
Libyan  Sanctions  Regulations,  31  CFR 
Part  550  (51  FR  1354,  January  10, 1986;  51 
FR  2462.  January  16, 1986;  and  51  FR 
19751.  June  2, 1986)  were  issued  by  the 
Treasury  Department  in  implementation 
of  Executive  Order  12543  of  January  7, 
1986  (51  FR  865,  January  9, 1986)  and 
Executive  Order  12544  of  January  8, 1986 
(51  FR  1235.  January  la  1986).  As 
originally  published.  9  550.409  of  the 
Regulations  exempted  from  the 
prohibition  on  exports  to  Libya  exports 
of  goods  to  third  countries  if,  among 
other  things,  the  goods  were  to  be 
incorporated  abroad  into  manufactured 
products  or  substantially  transformed 
abroad  prior  to  shipment  to  Libya.  The 
amendment  adopted  in  this  notice 
makes  the  exemption  in  {  550.409 
unavailable  for  such  exports  to  third 
countries  where  the  exporter  knows,  or 
has  reason  to  know,  that  the  third- 
country  product  produced  using  the  U.S. 
exports  is  intended  specifically  for  use 
in  the  Libyan  petroleum  or 
petrochemical  industry.  The  amendment 
also  extends  the  interpretation  of 
S  550.409  expressly  to  cover  exports  of 
technology  as  well  as  goods. 

Since  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  does 
not  apply.  Because  the  Regulations  are 
issued  with  respect  to  a  foreign  affairs 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  12291  of 
February  17. 1981.  dealing  with  Federal 
regulations. 

List  of  Subjects  in  31  CFR  Part  550 

Libya,  Exports,  Reporting  and 
recordkeeping  requirements. 


PART  550— UBYAN  SANCTIONS 
REGULATIONS 

31  CFR  Chapter  V,  Part  550,  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  550 
continues  to  read  as  follows: 

Authority:  SO  U.S.a  1701  et  seq.;  E.O. 
12543,  51  FR  875,  January  9. 1986:  E.0. 12544, 
51  FR  1235,  January  10, 1986. 

2..  The  table  of  contents  of  Part  550  is 
amended  by  adding  an  entry  for 
i  550.901  to  previously  reserved  Subpart 
I  as  follows: 


Subpart  l-Mlacellaneous 


Sec. 

550.901    Paperwork  Reduction  Act  Notice. 

Subpart  D— Interpretations 

3.  Section  550.409  is  revised  to  read  as 
follows: 

§550.409    Exports  to  tttird  countrte*; 
transsMpmont 

(a)  Exports  of  goods  or  technology 
(including  technical  data  and  other 
information)  from  the  United  States  to 
third  countries  are  prohibited  if  the 
exporter  knows,  or  has  reason  to  know, 
that: 

(1)  The  goods  or  technology  are 
intended  for  transshipment  to  Libya 
(including  passage  through,  or  storage 
in,  intermediate  destinations)  without 
coming  to  rest  in  a  third  country  and 
without  being  substantially  transformed 
or  incorporated  into  manufactured 
products  in  a  third  country,  or 

(2)  The  exported  goods  are  intended 
specifically  for  substantial 
transformation  or  incorporation  in  a 
third  country  into  products  to  be  used  in 
Libya  in  the  petroleum  or  petrochemical 
industry,  or 

(3)  The  ex{>orted  technology  is 
intended  specifically  for  use  in  a  third 
country  in  the  manufacture  of.  or  for 
incorporation  into,  products  to  be  used 
in  Libya  in  the  petroleum  or 
petrochemical  industry. 

(b)  For  the  purposes  of  paragraph  (a) 
of  this  section: 

(1)  The  scope  of  activities 
encompassed  by  the  petroleum  and 
petrochemical  industries  shall  include, 
but  not  be  limited  to,  the  following 
activities:  oil,  natural  gas,  natural  gas 
liquids,  or  other  hydrocartran 
exploration  (including  geophysical  and 
geological  assessment  activity), 
extraction,  production,  refining, 
distillation,  cracking,  coking,  blending, 
manufacturing,  and  transportation; 
petrochemical  production,  processing, 
manufacturing,  and  transportation; 


(2)  Exports  subject  to  the  prohibition 
in  paragraph  (a)  include  not  only  goods 
and  technology  for  use  in  third-country 
products  uniquely  suited  for  use  in  the 
petroleum  or  petrochemical  industry, 
such  as  oilfield  services  equipment,  but 
also  goods  and  technology  for  use  in 
products,  such  as  computers,  office 
equipment,  construction  equipment,  or 
building  materials,  which  are  suitable 
for  use  in  other  industries,  but  which  are 
intended  specifically  for  use  in  the 
petroleum  or  petrochemical  industry; 
and 

(3)  Goods  and  technology  are 
intended  specifically  for  a  third-country 
product  to  be  used  in  Libya  if  the 
particular  product  is  being  specifically 
manufactured  to  fill  a  Libyan  order  or  if 
the  manufacturer's  sales  of  the 
particular  product  are  predominantly  to 
Libya. 

(c)  Specific  licenses  may  be  issued  to 
authorize  exports  to  third  countries 
otherwise  prohibited  by  paragraph  (a)(2) 
of  this  section  in  appropriate  cases,  such 
as  those  involving  extreme  hardship  or 
where  the  resulting  third-country 
products  will  have  insubstantial  U.S. 
content. 

(d)  Exports  of  goods  or  technology 
from  the  United  States  to  third  countries 
are  not  prohibited  where  the  exporter 
has  reasonable  cause  to  believe  that: 

(1)  Except  as  otherwise  provided  In 
paragraph  (a)  of  this  section,  the  goods 
will  be  substantially  transformed  or 
incorporated  into  manufactured 
products  before  export  to  Libya,  or 

(2)  The  goods  will  come  to  rest  in  a 
third  country  for  purposes  other  than 
reexport  to  Libya.  e.g.,  for  purposes  of 
restocking  the  inventory  of  a  distributor 
whose  sales  of  the  particular  goods  are 
not  predominantly  to  Libya,  or 

(3)  The  technology  will  come  to  rest  in 
a  Oiird  country  for  purposes  other  than 
reexport  to  Libya. 

(e)  *  •  • 

Note.— Exports  or  reexports  of  goods 
and  technical  data,  or  of  the  direct  products 
of  technical  data  (regardless  of  U.S.  content), 
not  prohibited  by  this  part  may  require 
authorization  from  the  U.S.  Department  of 
Commerce  pursuant  to  the  Export 
Administration  Act  of  1979.  as  amended,  SO 
U.S.C.  App.  section  2401  et  seq..  and  the 
Export  Administration  Regulations 
implementing  that  Act.  15  CFR  Parts  368-399. 

4.  Subpart  I  is  amended  by  adding 
§  550.901  to  read  as  follows: 

Subpart  I— Miscellaneous 

§  550.901    Paporwork  Roductkm  Act 
Notice. 

The  information  collection 
requirements  in  {§550.601  and  550.602 
have  been  approved  by  the  Office  of 
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Manasemost  and  Bodgel  and  assigned 
control  number  1S05-0082. 

Dated:  fune  M,  1988. 
Dannfa  M.  OX:aniMlL 

Director,  Office  of  Foreign  Assets  Control. 

Approved  ]une  IS,  1986. 
Frands  A.  Kastinc.  n. 
Aseistaat  Secretary,  (Enforcement). 
|FR  Doc  88-14175  Filed  8-18-86C  1-.55  pjn.] 


DEPARTMENT  OF  DEFENSE 
DapartnnMit  of  tiM  Nsvy 
32  CFR  Part  765 

RulM  AppHeabla  to  tlM  Public 

AO^NCV:  Department  of  the  Navy,  DOD. 
aci^DN:  Removal  of  sections  from  CFR. 

summary:  This  document  removes 
%\  7«5.4  and  765.5  from  title  32  of  the 
Code  of  Federal  Regulations.  This  action 
is  being  taken  because  the  underlying 
regulation.  OPNAV  Instruction  5510.1G, 
Department  of  the  Navy  htformation  and 
Personnel  Security  Program  Regulation, 
no  longer  includes  the  tangnage  in 
i§7B5.4  and  765.5. 
EFFECmrC  DATi:  June  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  John  Cohn.  USMC.  (202)  763-3750. 

PART  7«»-{  AMENDED] 

Accordingly.  32  CFR  Part  765  is 
amended  as  follows: 

1.  The  authority  citations  for  Part  765 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301: 10  U.S.C  133. 5031. 
6(ni,  unless  otherwise  noted. 

§§  765.4  and  76S.5    [Ramovad] 

2.  Sections  765.4  and  765.5  are 
removed  from  Title  32,  CFR. 

Dated:  June  16, 1986. 
Harold  L.  StoDar.  )r.. 

CDR.  ]ACC,  USN,  Federal  Register  Liaisoa 
Officer. 
[FR  Doc  86-13870  Filed  6-30-86;  8:45  am] 

BaiMO  COOC  SS10-AE-M 


32  CFR  Part  766 

Use  of  Department  of  ttw  Navy 
Aviation  Facilities  tyy  ChrU  Aircraft 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Removal  of  sections  from  CFR. 

summary:  This  document  removes  the 
requirement  for  the  Report  of  Emergency 
Landing  and  the  Unauthorized  Landing 
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Report  This  action  is  taken  to  reduce 
reporting  requirements. 

EFFECTIVE  DATE:  ]ttne  15. 1978. 

FOR  FURTHER  IINTOnWATlOW  CONTACT 

CDR  RJl.  BeUamy.  (202)694-2390. 

List  of  Subjects  in  32  CFR  Part  766 

Aircraft.  Federal  buildings  and 
facilities. 


PART  766-(  AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  766  is 
revised  to  read  as  follows: 

Autlmrity:  49  U.S.C.  1507. 

S766.S   (Amended] 

2.  Section  766.5(i)(l)  >s  removed. 

Sections  766.5(il  (2)  through  (5)  are 
redesignated  as  {{  766.5(i)  (1)  through 
(4). 

9766.12    [Amandad] 

3.  Section  766.12(b)(4)  is  removed. 
Section  766.12(b)(5)  is  redesignated  as 
S  766.12(b)(4). 

Dated:  lune  16, 1986. 
Haold  L.  StollOT,  |r., 

CDHJAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc  86-13867  Filed  6-20-86;  8:45  am] 
aiujNa  COOC  Mio-«c-a 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parti 

46  CFR  Part  1 

[Docket  No.  CGO  •5-0711 

Deiegation  of  AuttK>rity;  Suspension 
and  Revocation  Proceedings 

agency:  Coast  Guard.  DOT. 

ACTION:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
Part  1  of  Tide  33  Code  of  Federal 
Regulations  and  Part  1  of  Title  46  Code 
of  Federal  Regulations,  pertaining  to  the 
delegation  of  authority  concerning 
Suspension  and  Revocation  Proceedings 
to  reflect  the  change  to  references  and 
citations  brought  about  by  codification 
of  Subtitle  U  of  Tide  46.  United  States 
Code  and  the  revision  of  Part  5  of  Title 
46  Code  of  Federal  Regulations. 
EFFECTIVE  DATE  July  23, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
CDR  Donald  D.  Stansell,  Commandant 
(G-MMI-1/24),  U.S.  Coast  Guard, 
Washmgton,  D.C.  20593,  (202)  426-1455. 


-iH 


SUPPLEMENTARY  INFORMATtON:  On 
August  28, 1983,  Congress  recodified  the 
statutes  pertaining  to  Suspension  and 
Revocation  Proceedings  into  Chapter  77, 
of  Title  46  United  States  Code.  On 
August  9. 1985,  (50  FR  32184).  the  Coast 
Guard  published  a  final  rule  updating 
the  regulations  pertaining  to  Suspension 
and  Revocation  Proceedings  in  Part  5  of 
Title  46  Code  of  Federal  Regulations. 
Several  references  to  these  laws  and 
regulations  appearing  in  Part  1  of  Title 
33  and  in  Part  1  of  Title  46  Code  of 
Federal  Regulations  were  not  corrected. 
This  rule  amends  authority  citations  and 
references  of  these  parts  to  conform  to 
the  changes  in  Title  46  United  States 
Code  and  Part  5  of  the  Code  of  Federal 
Regulations.  These  changes  are  being 
published  as  a  final  rule.  An  opportunity 
for  notice  and  comment  is  unnecessary 
because  these  are  rules  of  agency 
organization,  procedures  and  practice. 

Regidatory  Evaluation 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
nonsignificant  under  DOT  regulation 
policy  and  procedures  (44  FR  11034; 
February  26. 1979).  As  this  rule  only 
corrects  cross  references  and  other 
citations  it  has  been  found  to  have  no 
economic  impact  Further  evaluation  is 
unnecessary.  Due  to  the  nature  of  the 
rule  the  Coast  Guard  certifies  that  this 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

33  CFR  Part  1 

Administrative  practice  and 
proecedure,  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Penalties. 

46  CFR  Part  1 

*      Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing  Part 
1  of  Title  33  and  Part  1  of  Title  46,  Code 
of  Federal  Regulations  are  amended  as 
follows: 

33  CFR  PART  1— (AMENDED] 

1.  The  authority  citation  for  subpart 
1.01  is  revised  to  read  as  follows  and  all 
other  authority  citations  within  the 
subpart  are  removed. 

Authority:  14  U.S.C.  633:  49  U.S.C  322:  49 
CFR  1.45(b).  1-46;  8  1:01-70  also  issued  under 
the  authority  of  E.0. 12316.  46  FR  42237. 

2.  Section  1.01-40  is  revised  to  read  as 
follows: 


§  1.01-40    Delegation  to  ttta  Vie* 
Commandant 

The  Commandant  delegates  to  the 
Vice  Commandant  authority  to  take 
final  agency  action  under  46  CFR  Part  5, 
Subparts  I. )  and  K  on  each  petition  to 
reopen  a  hearing  and  on  each  appeal 
from  a  decision  of  an  Administrative 
Law  judge,  except  on  petition  or  appeal 
in  a  case  in  which  an  order  or 
revocation  has  been  issued.  This 
delegation  does  not  prevent  the  Vice 
Commandant  from  acting  as 
Commandant  as  prescribed  in  14  U.S.C. 
47(a),  for  all  purposes  of  46  CFR  Part  5. 

46  CFR  PART  1— (AMENDED] 

3.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows  and  all  other 
authority  citations  within  the  part  are 
removed: 

Autliority:  5  U.S.C.  552;  14  U.S.C.  633;  49 
CFR  1.45. 1.46;  S  130  also  issued  under  the 
authority  of  44  U.S.C  3507. 

4.  Section  1.10  is  amended  by  revising 
paragraphs  (b)  and  (c)  to  read  as 
follows: 

§  1.10    Suspension  and  revocation 
proceedings. 

«         *         *        *        • 

(b)  The  Commandant  in  33  CFR  1.01- 
40  has  delegated  authority  to  the  Vice 
Commandant  to  take  final  agency  action 
under  Subparts  I, ),  and  K  of  Part  5  of 
this  chapter  on  each  proceeding  except 
on  a  petition  or  appeal  in  a  case  on 
which  an  order  of  revocation  has  been 
issued. 

(c)  The  Commandant  assigns  to  his 
staff  a  Chief  Administrative  Law  judge 
who  is  an  Administrative  Law  judge 
appointed  under  section  3105  of  Title  5 
United  States  Code  and  whose 
assigment  is  to: 

(1)  Act  as  adviser  and  special 
assistant  to  the  Commandant  on  matters 
concerning  the  administration  of 
hearings  conducted  under  Chapter  77  of 
Title  46  United  States  Code; 

(2)  Conduct  hearings  under  Chapter  77 
of  Title  46  United  States  Code: 

(3)  Train  new  Administrative  Law 
judges  assigned  to  conduct  hearings 
under  Chapter  77  and  Title  46  United 
States  Code; 

(4)  Review  the  written  decisions  and 
orders  of  each  Administrative  Law 
judge  assigned  to  conduct  a  hearing 
under  Chapter  77  of  Title  46  United 
States  Code; 

(5)  Act  as  advisor  to  the  Chief  Counsel 
in  preparation  of  the  final  action  of 
proceedings  conducted  under  Subparts  I, 
j.  and  K  of  Part  5  of  this  chapter. 

*         *        •         *         * 

5.  Section  1.25  is  amended  by  revising 
paragraph  (a)  to  read  as  follows; 


§1.25    Judicial  review. 

(a)  Nothing  in  this  chapter  shall  be 
construed  to  prohibit  any  party  from 
seeking  judicial  review  of  any 
Commandant's  decision  or  action  taken 
pursuant  to  the  regulations  in  this  part 
or  Part  5  of  this  chapter  with  respect  to 
suspension  and  revocation  proceedings 
arising  under  Chapter  77  and  Title  46 
United  States  Code. 

***** 

).W.  iCime. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief,  Office 

of  Merchant  Marine  Safety. 

June  18, 1986. 

(FR  Doc.  86-14089  Filed  6-20-86;  8:45  am) 

MIXINO  COOC  M10-14-M 

33  CFR  Part  lOO 
[CGD11  86-01] 

Special  Local  Regulations;  Souttiem 
California  Annual  Marine  Events 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  This  rule  will  add  two  marine 
events  to  Table  1  of  section  100.1101  of 
Title  33.  Code  of  Federal  Regulations. 
This  table  lists  the  current  annual 
marine  events  held  in  southern 
California.  The  City  of  Long  Beach  4th  of 
July  Fireworks  show  and  the 
International  Catalina  Ski  race  were 
inadvertently  omitted  from  the 
previously  published  regulation.  Special 
local  regulations  will  be  in  effect  during 
the  times,  dates  and  locations  specified 
in  the  Eleventh  Coast  Guard  District 
Notice  to  Mariners  prior  to  each  event 
listed  in  the  Table.  Through  this  action 
the  Coast  Guard  intends  to  ensure  the 
safety  of  spectators  and  participants  on 
navigable  waters  during  each  event 
EFFECTIVE  DATE:  These  regulations 
become  effective  June  10, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Lt.  J.G.  Jorge  Arroyo,  Eleventh  Coast 
Guard  District  Boating  Affairs  Office, 
Union  Bank  Bldg.,  Suite  901,  400 
Oceangate  Boulevard,  Long  Beach, 
California  90822-5399.  Tel:  (213)  590- 
2331. 

SUPnXMENTARY  INFORMATION:  On  10 
February  1986,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (51 
FR  4931)  for  these  regulations.  These 
two  events  where  inadvertently  not 
included  in  the  table  listed.  These  two 
events  are  added  to  that  table;  the 
regulation  stays  the  same.  An  NPRM  has 
not  been  published  for  this  rulemaking 
and  the  rule  is  being  made  effective  in 
less  than  30  days  after  publication  in 
order  to  permit  timely  publication  in 
advance  of  the  marine  events  involved. 


Although  a  Notice  of  Proposed 
Rulemaking  has  not  been  published, 
interested  persons  are  encouraged  to 
comment.  Depending  on  comments 
received,  an  event  may  be  canceled  or 
changed. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  Jorge  Arroyo,  Eleventh  Coast 
Guard  District  Boating  Affairs  Office 
and  LT  David  S.  Riley.  Project  Attorney. 
Eleventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulations 

The  City  of  Long  Beach  4th  of  July 
Fireworks  has  traditionally  been  held  in 
the  harbor.  This  celebration  attracts 
thousands  of  spectators  and  numerous 
spectator  craft,  therefore,  regulations 
are  needed  to  ensure  the  safety  of  life 
and  property. 

The  Long  Beach  Ski  Club  sponsors  the 
"International  Catalina  Ski  Race." 
Approximately  100  skiers  towed  by 
high-speed  performance  craft  participate 
in  this  high  speed  dash  to  Catalina 
island  and  back.  It  is  imperative  that  the 
start  of  the  race  needs  to  be  cleared  of 
spectator  craft  to  provide  for  the  safety 
of  participants. 

Prior  to  each  event  the  Coast  Guard 
will  publish  detailed  descriptions  of  the 
event  in  the  Eleventh  Coast  Guard 
District  Local  Notice  to  Mariners. 
Special  local  regulations  may  be 
enforced,  and  vessels  desiring  to  transit 
these  areas  may  do  so  only  with 
clearance  from  an  official  patrolling 
vessel. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary,  due  to  the  areas  will  being 
regulated  for  a  short  period  of  time. 

Because  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  IOC 

Marine  safety,  Navigation  (water). 
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PART  100-SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 
Final  Regulatioos 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations  is  amended,  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233: 49  CFR  1.46  and 
33CFR10a35. 

$100.1101    [AmMMtad] 

2.  Add  dM  foUowiog  to  Ihble  1  of 
§  100.1101: 

CITY  OF  LONG  BEACH  4TH  OF  JULY 
FIREWORKS 

Sponsor  City  of  Long  Beach 

Date:  4  July 

Location:  A  500  foot  radius  around  a 
barge  located  between  Belmont  Pier 
and  Oil  Island  White,  Long  Beach 
Harbor,  CA. 

INTERNATIONAL  CATALINA  SKI 
RACE 

Sponsor  Long  Beach  Boat  &  Ski  Chib 
Date:  Second  Sunday  in  August 
Location:  From  the  Queen  Mary  at 
Long  Beach.  CA  to  Avalon  Harbor, 
Catalina  Island  and  return. 
Regulated  Area:  A  1.000  yard 
corridor  from  Queens  Gate  (Long 
Beach  Harbor  entrance],  directly 
north  to  the  Long  Beach  Downtown 
Marina  breakwalL 

Dated:  |une  la  1966. 
A.  BruceBeran. 

Rear  Admiral  US.  Coast  Guard  Commander. 

Eleventh  Coast  Guard  District 

|FR  Doc.  86-14091  Filed  6-20-66;  8>4S  ajn] 

WUJNG  COOC  4*10- 14-M 

33  CFR  Part  110 
(CG03-66-18] 

Temporary  Regulation;  Hudson  River, 
Weettawtcen,  NJ 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  special 
anchorage  area  in  the  Hudson  River 
between  Piers  "H"  and  "D"  in 
Weehawken,  New  Jersey.  This 
anchorage  area  is  being  established  in 
conjunction  with  the  construction  of  a 
temporary  floating  mooring  facility  to 
accommodate  over  100  Coast  Guard 
Auxiliary  vessels  operating  under  orders 
during  Operation  Sail  '86.  A  barge  will 
also  be  anchored  in  this  area  to  provide 
fuel  to  boats  and  spectator  vessels  in  the 
port  area  for  Operation  Sail  *86. 


DATES:  This  regulation  becomes 
effective  on  June  10, 1966  and  terminates 
on  September  1, 1986. 
aoonesses:  Comments  should  be 
mailed  to  Commander,  Coast  Guard 
Group  New  York.  Bldg.  109,  Governors 
Island,  New  York.  N.Y.  10004.  The 
comments  will  be  available  for 
inspection  a)  id  copying  at  the  Vessel 
Movement  Office,  Bldg.  109,  Governors 
Island,  New  York.  Normal  office  hours 
are  between  8:00  a.m.  and  4:30  pjn^ 
Monday  through  Friday,  except 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Junior  Grade  T.S.  Kuhaneck. 

Vessel  Movement  Officer,  Commander, 

Coast  Guard  Group  New  York,  at  (212) 

666-7933. 

SUPPLEMENTARY  INFORMATION:  Ib 

accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  A  determination  that 
rulemaking  was  needed  was  not  made 
until  May  6, 1986,  and  there  was  not 
sufficient  time  remaining  to  pubUsh  a 
proposal  in  advance  of  the  event  for 
which  the  regulation  is  needed  and  to 
allow  for  the  construction  of  the 
temporary  mooring  facility  associated 
with  the  site.  Likewise,  there  was  not 
sufficient  Hmp  to  provide  for  a  delayed 
effective  date.  This  regulation  should 
have  little  or  no  economic  impact  and  no 
adverse  comments  are  expected 
concerning  the  terms  of  the  regulation. 
Altfaou^  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportimity  for  public  comment  is 
nevertheless  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "ADDRESS"  in  this  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  the  regulation,  and  give 
reasons  for  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed. 

Drafting  Informatioo 

The  drafters  of  this  notice  are  LTJG 
T.S.  Kuhaneck,  Project  Officer.  Coast 
Guard  Group  New  York,  and  Mrs.  M.A. 
Arisman,  Project  Attorney,  Third  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  area  being  designated  as  an 
anchorage  is  bounded  on  the  north  by 
Pier  "D ",  on  the  south  by  Pier  "H".  on 


the  west  by  the  shoreline  of 
Weehawken,  New  Jersey,  and  on  the 
east  by  the  established  pierhead  line  for 
this  area.  This  special  anchorage  area  is 
being  temp>orarily  established  to 
accommodate  over  100  Coast  Guard 
Auxiliary  vessels  operating  under 
official  orders  diiring  the  forthcoming 
Liberty  Weekend  and  Operation  Sail  '86 
festivities  in  New  York  Harbor.  Also 
anchored  in  this  area  will  be  a  barge 
providing  fuel  to  boats  and  spectator 
vessels  operating  in  the  port  area  for 
OPSAIL  "86.  This  regulation  will  not 
only  allow  these  essential  Coast  Guard 
Auxiliary  vessels  to  anchor  safely,  but 
will  allow  this  badly  needed  fuehng 
service  to  be  available  to  the  boating 
public.  Additionally,  after  the  OPSAIL 
'86  festivities,  this  area  will  be  used  as  a 
marina  facility.  This  area  will  be  a 
special  anchorage  area  for  80  days.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  2030,  2035,  and  2070  as  set  out  in 
the  authority  citation  for  all  of  Part  lia 

Lists  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

PART  110-{  AMENDED] 
Fmal  Regulation 

In  consideration  of  tfie  foregoing.  Part 
110  of  Tide  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Audtority:  33  U.S.C  471.  2030.  2035  and 
2071;  48  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  lection  listed  in 
110.1a  are  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  In  5  liaoo,  a  temporary  paragraph 
(y)  is  added  to  read  as  follows  for  the 
period  June  10, 1986  through  September 
1. 1986.  Because  this  is  a  temporary  rule, 
this  change  will  not  appear  in  the  Code 
of  Federal  Regulations. 

9110.S0    PortofNMrYertL 

(y)  Hudson  River,  at  Weehawken, 
New  Jersey.  For  the  period  from  6."00 
a  jn.  June  10. 1986,  until  6:00  a.m. 
September  1. 1986,  the  area  enclosed  by 
the  following  coordinates  is  a  special 
temporary  anchorage  area:  Beginning  at 
a  point  on  die  New  Jersey  shoreline  at 
latitiide  40*  45'  39'  North,  longihide  74* 
01'  17*  West;  thence  to  latitiide  40*  45' 
35'  North,  longihide  74*  01'  09"  West: 
thence  to  latitude  40*  45'  29"  North, 
longitijde  74*  01'  11"  West;  thence  to 
latitude  40*  45'  34  "  North,  longihide  74* 
01'  22"  West;  thence  along  the  shoreline 
to  the  point  of  beginning.  (1)  No  vessel 
may  anchor  in  this  anchorage  ««rithout 


the  permission  of  the  Captain  of  the 
Port 

(2)  When  the  use  of  this  anchorage  is 
required  by  Coast  Guard  or  Coast  Guard 
Auxiliary  vessels,  the  vessels  anchored 
therein  shall  move  when  the  Captain  of 
the  Port  directs  them. 

(3)  No  vessel  may  conduct  bunkering 
or  lightering  operations  in  this 
anchorage  widiout  permission  from  the 
Ca|itaut  of  the  PorC 

Dated:  June  5, 1988. 
D.C  Thompson, 

Vice  Admiral,  United  Stales  Coast  Guard 
Commander,  Third  Coast  Guard  District 
[FR  Doc.  86-14090  Filed  6-20-86;  8:45  ami 
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VETERANS  AOMMSTflATlOM 

38  CFR  Part  21 

Subsistence  Allowance  for 
Dependenta  andlncarceratad 
Veterane 

aoenct:  Veterans  Administration. 
action:  Final  rules. 

SUMMARY:  The  Veterans  Administration 
is  amending  its  regulations  for  the 
payment  of  subsistence  allowance  to 
incarcerated  veterans  and  for  payment 
of  the  portion  of  subsiateace  allowance 
payable  to  the  veteran's  dependents. 
The  amendments  liberaliie  payment  of 
subsistence  allowance  to  incarcerated 
veterans  and  terminate  payment  of  the 
portion  of  the  subsistence  allowance 
payable  to  dependents  earlier  than 
under  prior  provisions.  Tltese 
amendments  bring  VA  regulations  into 
conformity  with  Pub.  L.  97-253,  Omnibus 
Reconciliation  Act  of  1982  and  Pbb.  L 
97-306,  Veterans  Compensation. 
Education  and  Employment 
Amendments  of  1982. 
DATES:  These  amendments  are  effective 
on  the  same  dates  as  the  provisions  of 
law  which  they  implement  Provisions 
concerning  incarcerated  veterans 
become  effective  October  14, 1982.  and 
provisions  governing  payments  to 
veterans  dependents  are  effective 
October  1,1982. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Karen  Boies,  Assistant  Director. 
Policy  and  Program  Development. 
Department  of  Veterans  Benefits  (282). 
Veterans  Administration,  810  Vermont 
Avenue,  NW.,  Washington.  DC  20420. 
(202)  389-2886. 

SUPPLEMENTARY  INFORMATION:  At  pages 
2408  and  2409  of  Uie  Federal  Register  of 
January  16, 1986.  the  VA  published 
proposed  amendments  to  38  CFR  21.276. 
21.322  and  21.324  concerning  changes  in 


payment  of  subsistence  allowance  to 
incarcerated  veterans  and  to 
dependents  of  veterans  pursuing 
rehabilitation  programs  under  38  U.S.C 
chapter  31.  Interested  persons  were 
given  60  days  in  which  to  submit  their 
comments,  suggestions  or  objections  to 
the  proposed  amendments.  Since  no 
comments,  suggestions  or  objections 
were  received,  these  amendments  are 
hereby  adopted  as  final  widiout  change. 

Under  Pub.  L.  97-306,  section  205, 
subsistence  allowance  is  not  payable  to 
an  incarcerated  veteran  in  training 
under  tite  vocational  rehabilitation 
program  if  the  veteran  has  been 
convicted)  o£  a  falony.  Previously, 
payment  of  subsistence  allowaaceto 
incarcerated  veterans  was  generally 
precluded,  both  for  veterans  convicted 
of  a  felony  and  those  not  convicted  of  a 
felony.  Sections  21.276,  21.322  and  21.324 
are  changed  to  inoraporate  these 
provisions  of  law. 

Pub.  L.  97-253,  section  401,  estaWishe* 
new  dates  for  terminating  awards  to 
dependents.  Previouriy,  the  portioa  of  a 
subsistance  allowance  payable  for  a 
dependent  terminated  at  the  end  of  the 
calendar  year  in  which  the  veteran  lost 
the  dependent  through  deadi,  divorce,  or 
remarriage.  Under  the  new  provision  the 
portion  (^  the  allowance  for  the 
dependent  is  terminated  the  end  of  the 
month  in  which  the  change  in  dependent 
status  occurs.  Sections  21.322  and  21.324 
are  amended  to  incorporate  these 
provisions  of  law. 

The  amendments  to  H  21-276.  21.302 
and  2U24  will  better  acquaint  eligible 
veterans,  educational  institutions,  and 
the  public  at  laige  with  die  way  the 
provinons  will  be  implemented. 

These  regulations  do  not  meet  the 
criteria  for  mafor  rules  as  contained  in 
Executive  Order  12291,  Federal 
Regulation.  The  amendments  will  not 
have  a  $100  million  annual  effect  on  the 
economy,  will  not  cause  a  major 
increase  in  costs  or  prices,  and  will  not 
have  any  other  significant  effect  on  the 
economy. 

The  Administrator  has  certified  that 
these  rules  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b).  these  rules 
are  therefore  exempt  from  the  initial  and 
final  regulatory  fiexibility  analyses 
requirements  of  sections  603  and  604. 
The  reasons  for  this  certification  are 
that  the  amendments  simply  make  the 
regulations  consistent  with  recent 
statutory  changes.  Thus,  no  regulatory 
burdens  are  imposed  on-  small  entities 
by  these  changes. 


The  Catalog  of  Federal  Domestic 
Assistance  Number  is  64.116. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs.  Loan  programs.  Reporting 
requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  9. 1986. 
Thomas  K.  Tionage, 

Administrator. 

PART  21-(AMENDED] 

38  CFR  Part  21.  Vocational 
Rehabilitation  and  Education  is 
amended  as  follows: 

1.  Section  21.276  is  amended  by 
removing  paragraphs  (i),  [})  and  (k)  and 
by  revising  paragraphs  (b)  through  (h)  to 
read  as  follows: 

§  2 1 .278    Incarcerated  veterans. 

(b)  Definition.  The  term  "incarcerated 
veteran"  means  any  veteran 
■incarcerated  in  a  Federal,  Slate,  or  local 
prison,  jail,  or  other  penal  institution  for 
a  felony.- It  does  not  include  any  veteran 
who  is  pursuing  a  rehabilitation  program 
under  ch.  31  while  residing  in  a  halfway 
house  or  participating  in  a  work-release 
program  in  connection  with  such 
veteran's  conviction  of  a  felony.  (38 
U.S.C.  1508(g)) 

(c)  Subsistence  ailowance  not  paid  to 
an  incarcerated  veteran.  A  subsistence 
allowance  may  not  be  paid  to  an 
incarcerated  veteran  convicted  of  a 
felony,  but  die  VA  may  pay  all  or  part  of 
the  veteran's  tuition  and  fees.  (38  U-S-C 
1508(gD 

(d)  Halfway  house.  A  8ub»stence 
allowance  may  be  paid  to  a  veteran 
pursuing  a  rehabilitation  program  while 
residing  in  a  halfway  house  as  a  result 
of  a  felony  conviction  when  all  of  the 
veteran's  Bving  expenses  are  paid  by  a 
non-VA  Federal,  State,  or  local 
government  program.  (38  U.S.C  1508(a) 

and  (g)l 

(e)  Work-release  program.  A 
subsistence  allowance  may  be  paid  to  a 
veteran  in  a  work-release  program  as  a 
result  of  a  felony  conviction.  (38  U.S.C 
1508(g)) 

(f)  Services.  The  VA  may  provide 
other  appropriate  services,  including  but 
not  limited  to  medical,  reader  service. 
and  tutorial  assistance  necessary  for  the 
veteran  to  pursue  his  or  her 
rehabilitation  program.  (38  U.S.C. 
1508(g)) 

(gj  Payment  of  allowances  at  the  rates 
paid  under  eh.  34.  A  veteran 
incarcerated  for  a  felony  conviction  or  a 
veteran  in  a  halfway  house  or  work- 
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release  program  who  elects  payment  at 
the  educational  assistance  rate  paid 
under  ch.  34  shall  be  paid  in  accordance 
with  the  provisions  of  law  applicable  to 
other  incarcerated  veterans  training 
under  ch.  34.  (38  U.S.C.  1780(a)) 

(h)  Apportionment  Apportionment  of 
subsistence  allowance  which  began 
before  October  17. 1980  made  to 
dependents  of  an  incarcerated  veteran 
convicted  of  a  felony  may  be  continued. 
(38  U.S.C.  1508(g),  Pub.  L  97-306) 

S  21.322   [Amended] 

2.  Section  21.322  is  amended  by 
removing  paragraph  (f)(3)  and  by 
removing  "1780(a)"  from  the  authority 
cite  following  it. 

3.  In  5  21.324.  paragraph  (n)(3)  is 
removed,  and  paragraphs  (c).  (d).  (e)(1). 
and  (n)(2)  are  revised  to  read  as  follows: 

921.324    Reduction  or  tenninatlon  dates 
ofi 


veterans  living  expenses.  (38  U.S.C. 

1508(g)) 
***** 

(FR  Doc.  86-14102  Filed  ©-20-86;  8:45  am) 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

40CFRPart52 

[A-10-FRL-3032-8] 

Approval  and  Promulgation  of  State 
Implementation  Plan,  Idaho 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


(c)  Death  of  a  dependent.  (1)  Before 
October  1. 1982.  Last  day  of  the  calendar 
year  in  which  death  occurs,  unless  the 
veteran's  program  is  terminated  earlier 
under  other  provisions.  (38  U.S.C.  3013) 

(2)  After  September  30,  1982.  Last  day 
of  the  month  in  which  death  occurs 
unless  discontinuance  is  required  at  an 
earlier  date  under  other  provisions.  (38 
U.S.C.  3012(b),  3013) 

(d)  Divorce  (1)  Before  October  1. 1982. 
Last  day  of  the  calendar  year  in  which 
divorce  occurs,  unless  the  veteran's 
program  is  terminated  earlier  imder 
other  provisions.  (38  U.S.C.  3013) 

(2)  After  September  30, 1982.  Last  day 
of  the  month  in  which  divorce  occurs 
unless  discontinuance  is  required  at  an 
earlier  date  under  other  provisions.  (38 
U.S.C.  3012(b).  3013) 

(e)  ChUd.  (1)  Marriage,  (i)  Before 
October  1,  1982.  Last  day  of  the  month  in 
which  the  marriage  occurs,  unless  the 
veteran's  program  is  terminated  earlier 
under  other  provisions.  (38  U.S.C.  3013) 

(ii)  After  September  30, 1982.  Last  day 
of  the  month  in  which  the  marriage 
occurs,  unless  discontinuance  is 
required  at  an  earlier  date  under  other 
provisions.  (38  U.S.C.  3012(b),  3013) 

•  *        •        *        • 

(n)  Incarceration  in  prison  or  jail. 

•  •  * 

(2)  Halfway  house  or  work-release 
program.  The  subsistence  allowance  of 
a  veteran  in  a  halfway  house  or  work- 
release  program  as  a  result  of  conviction 
of  a  felony  will  be  reduced  under  the 
provisions  of  S  21.276  the  date  on  which 
the  Federal  government  or  a  State  or 
local  government  pays  all  of  the 


summary:  EPA  today  approves 
amendments  to  Title  1  Chapter  1  Rules 
and  Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  and  an  amended 
Chapter  VH  Approval  Procedures  for 
New  and  Modified  Facilities,  which 
were  submitted  by  the  Idaho 
Department  of  Health  and  Welfare 
(IDHW)  on  April  19, 1985  as  revisions  to 
the  Idaho  State  Implementation  Plan 
(SIP).  The  primary  changes  involve  the 
addition  of  a  consolidated  permit  and 
emissions  trading  program  which:  (1) 
Establishes  requirements  for  a  permit  to 
construct  for  new  and  modified 
stationary  sources  and  facilities. 
including  provisions  for  nonattainment 
areas,  prevention  of  significant 
deterioration,  and  visibility  protection; 
and  (2)  establishes  requirements  for 
operating  permits,  including  provisions 
for  emissions  offsets,  alternative 
emission  Umits  (bubbles),  and  banking 
emission  reduction  credits.  The  effect  of 
this  action  is  to  establish  a  SIP 
permitting  and  emissions  trading 
program  that  will  allow  IDHW  to  issue 
all  the  Act's  required  permits  and  to 
issue  operating  permits,  including  the 
approval  of  certain  emissions  trading 
transactions  (e.g.  emission  offsets) 
without  the  need  for  case-by-case 
federal  approval.  However,  under  this 
approval.  IDHW-issued  bubbles,  and  the 
use  of  banked  emission  reduction 
credits  in  bubbles,  will  still  require  case- 
by-case  EPA  approvals  as  SIP  revisions. 
EFFECTIVE  DATE:  August  22, 1986. 
ADDRESSES:  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at: 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington  DC  20460 
Air  Programs  Branch  (lOA-83-7) 
Environmental  Protection  Agency. 
1200  Sixth  Avenue,  Seattle, 
Washington  98101 


State  of  Idaho,  Department  of  Health 
and  Welfare,  450  West  State  Street. 
Boise.  Idaho  83720. 
Copy  of  the  State's  submittal  may  be 
examined  at:  The  Office  of  the  Federal 
Register  1100  L  Street  NW..  Room  8401. 
Washington.  DC. 

FOR  FURTHER  IMF0RMAT10H  CONTACT: 
David  C.  Bray,  Air  Programs  Branch,  M/ 
S  532.  Environmental  Protection  Agency, 
1200  Sixth  Avenue.  Seattle,  Washington 
98101.  Telephone  (206)  442-4253,  (FTS) 
399-4253. 
SUPPt^MCNTARV  INFORMATION: 

I.  Background 

On  September  19, 1983,  and  January 
11, 1984.  IDHW  submitted  to  EPA 
proposed  amendments  to  its  rules  which 
would  add  a  consolidated  permit  and 
emissions  trading  program  to  the  Idaho 
SIP.  On  October  11. 1984  (49  FR  39866), 
EPA  proposed  approval  of  these 
proposed  rule  amendments  as  a  revision 
to  the  Idaho  SIP,  contingent  upon  the 
IDHW's  adoption  of  the  rules  without 
major  changes.  Furthermore,  EPA 
proposed  this  approval  based  on  certain 
understandings,  as  set  forth  in  that 
Federal  Register  and  reiterated  below. 
IDHW  has  adopted  and  submitted  the 
amended  rules  without  substantive 
changes  to  the  proposed  amendments 
upon  which  EPA  based  its  proposed 
approval.  As  such,  EPA  today  is 
approving  the  amended  rules  as  a 
revision  to  the  Idaho  SIP.  EPA  is  also 
approving  a  revised  Chapter  VII 
Approval  Procedures  for  New  and 
Modified  Facilities  which  describes  the 
IDHW  rules.  For  a  complete  discussion 
of  the  rule  changes  which  EPA  is  today 
approving,  see  Ae  above  referenced 
Federal  Register. 

II.  Response  to  Comments 

EPA  received  numerous  comments 
with  regard  to  our  proposed  approval  of 
the  IDHW  bubble  provisions  as  a  "non 
generic"  bubble  rule,  that  is,  requiring 
all  bubbles  to  be  submitted  as  case-by- 
case  SIP  revisions.  As  EPA  explained  in 
a  December  3, 1984  letter  to  the 
Administrator  of  the  IDHW  Division  of 
the  Environment  (a  copy  of  which  is  in 
the  rulemaking  docket),  EPA's  proposed 
approval  as  a  "nongeneric"  rule  was 
based  in  part  on  the  content  of  the 
IDHW  bubble  provisions  themselves 
and  in  part  upon  the  lack  of  final  EPA 
criteria  for  approvable  generic  bubble 
rules.  In  the  State's  April  19. 1985, 
submittal  of  the  adopted  rules,  IDHW 
formally  requested  that  EPA  approve  the 
Emissions  Trading  provisions 
consistently  with  EPA's  October  11, 1984 
proposed  approval  as  a  "nongeneric" 


rule.  EPA  understands  that  IDHW 
wishes  to  receive  generic  babble 
authority  in  the  futuie  and  EPA  intends 
to  follow  through  on  its  conunitment  to 
the  Idaho  legislature  to  minimize  the 
federal/state  dupliGation  of  effort  When 
EPA's  final  emissions  trading  policy 
staieiHent  is  published.  EPA  will 
evaluate  the  IDHW  provisions  to 
determine  the  extent  that  generic 
authority  can  be  conferred  and  will 
continue  to  work  with  IDHW  to  revise 
their  regulations  to  obtain  the  generic 
bubble  program  which  it  desires. 

III.  Summary  of  Action 

The  IDHW  regulations  are 
substantially  different  in  structure  and 
organization  than  the  EPA  regiJations 
they  are  designed  to  meet  However, 
with  two  exceptions,  EPA  has 
determined  that  the  submitted  revisions 
satisfy  the  requirements  of  the  Act  and 
EPA  regulations  with  regard  to;  (1)  the 
permitting  of  new  and  modified 
stationary  sources,  including  the 
requirements  for  nonattainment  areas. 
PSD,  visibility,  and  offsets:  and  (2) 
ambient  air  quality  standards,  PSD 
increments,  and  area  designations. 

The  provisions  of  Sections  1-1002 
Definitions.  1-1012  Procedures  and 
Requirements  for  Permits  to  Construct 
and  Operating  Permits,  1-1014  Stack 
Heights  and  Dispersion  Techniques  and 
1-1101  Ambient  Air  Quality  Standards 
and  Area  Classifications,  taken  together, 
satisfy  EPA's  permit  requirements  in  40 
CFR  51.18,  51.24,  and  51.307,  wfth  two 
exceptions.  EPA's  regulations  (40  CFR 
51.18())(3](ii)(c))  contain  a  restriction  on 
the  use  of  permanent  source  shutdowns 
and  curtailments  as  offsets  for  new  or 
modified  stationary  sources  in 
nonattainment  areas,  and  a  requirement 
that  all  limitations  used  to  determine 
allowable  emissions  be  federally 
enforceable  (40  CFR  51.ia(iKl)(xi)  and 
51.24^b)(16H.  The  submitted  IDHW 
regulations  do  not  contain  such 
provisions.  However,  EPA  has  recently 
proposed  to  rescind  these  restrictions 
(48  FR  38742.  August  25, 1983),  and  final 
recission  would  make  the  IDHW 
regulation  approvable.  As  such.  EPA  is 
approving  the  IDHW  regulation  with  the 
understanding  that  (1)  if.  after  EPA 
rulemaking  is  completed  the  restrictions 
have  not  been  rescinded.  IDHW  will 
submit,  within  one  year,  revisions  to  its 
regulation  to  impose  such  restrictions, 
and  (2)  IDHW  has  made  an  enforceable 
commitment  to  refrain  from  using  past 
source  shutdowns  or  curtaiDnents  as 
emission  offsets  and  to  submit  operating 
permits  which  are  not  already  federally- 
enforceable  to  EPA  for  inclusion  in  the 
SiP,  until  such  time  as  the  EPA 
restriction  is  rescinded. 


Smce  Section  1-1014  -Stack  Heigfats 
and  Dispersion  Techniques"  prohibits 
the  use  of  stack  heights  exceeding  good 
engineering  practice,  and  the  use  of 
(fispersion  techniques,  to  meet  emission 
limits,  but  does  not  include  detailed 
provisions  for  implementing  its 
provisions,  EPA  has  requested,  and 
IDHW  has  agreed,  to  ensure  that,  when 
approving  PSD  and  other  new  source 
review  and  operating  permits,  the 
permits  comply  with  the  appricable 
provisions  of  EPA's  revised  stack  height 
regulations  (50  FR  27892,  July  8, 1985). 
IDHW  has  also  agreed  to  revise  its  stack 
height  regulations  by  April  8, 1988,  to  be 
consistent  with  the  new  EPA 
requirements.  EPA  is  therefore 
approving  the  K)HW  permit  program  on 
the  condition  that  IDHW  compBes  with 
these  two  commitments. 

The  IDHW  rules  and  regulations 
contain  a  "plantwide"  definition  of 
"facility"  for  netting  purposes.  However. 
the  IDHW  rules  also  contain  a  provision 
in  subsection  1-1012.11  Requirements 
for  Emission  Reduction  Credit  which 
states  "No  emission  reduction  credit  can 
be  allowed  for  actual  emissions  which 
exceed  those  allowed  in  a  State 
Implementation  Plan  demonstrating 
attainment  and  maintenance  of  ambient 
air  quality  standards,  ''(emphasis 
added).  The  IDHW  has  infonned  EPA 
that  the  effect  of  this  provision  is  that 
netting  of  particulate  emissions  is  not 
currently  allowed  within  the  primary 
and  secondary  total  suspended 
particulate  (TSP)  nonattainment  areas  in 
Idaho  since  none  have  SIPs 
demonstrating  attainment.  However, 
netting  of  carbon  monoxide  emissions  is 
allowed  within  the  Boise-Ada  County 
carbon  monoxide  nonattainment  area 
since  the  SIP  demonstrating  attainment 
and  maintenance  of  the  carbon 
monoxide  standard  wee  approved  by 
EPA  on  June  8. 1985  (50  FR  23811).  The 
carbon  monoxide  strategy  relies  only  on 
mobile  source  emission  redactions  and 
does  not  rely  on  emission  reductions 
from  new  or  existing  facilities  to  ensure 
attainment  Therefore,  the  use  of 
plantwide  netting  will  m)t  interfere  with 
attainment  and  maintenance  of 
standards  in  that  area.  Netting  of 
particulate  emissions  will  be  able  to 
take  place  in  the  primary  and  secondary 
TSP  nonattainment  areas  when  new 
SIPs  are  approved  by  EPA  which 
demonstrate  attainment  and 
maintenance  of  the  ambient  standards. 
However,  EPA  will  only  approve  such 
new  TSP  SIPs  if  the  plantwide  definition 
of  "facility"  will  not  interfere  with 
attainment  and  maintenance  of 
standards. 


The  IDHW  permtt  to  construct  and 
operate  requiremerrts  relating  to 
prevention  of  significant  deterioration 
(PSD)  were  effective  on  November  1, 
1964  and  do  not  apply  retroactively  to 
PSD  permits  issued  by  EPA  prior  to  that 
date.  As  such,  all  EPA-issued  PSD 
permits  will  remain  in  effect  as  the 
permit  to  construct  and  operate  under 
section  165  of  the  Clean  Air  Act. 
However.  IDHW  has  agreed  to  revise 
the  operating  permit  for  each  source 
subject  to  EPA-issued  PSD  permits  to 
make  the  emission  limits  and  conditions 
of  the  IDHW  permit  consistent  with  the 
EPA  permit  IDHW  will  issue  these 
revised  operating  permits  when  the 
current  permits  come  up  for  renewal  and 
will  submit  the  revised  permits  to  EPA. 
EPA  will  review  the  operating  permit  to 
ensure  consistency  with  the  PSD  permit 
and  if  so,  will  delegate  primary 
enforcement  authority  for  die  EPA- 
issued  PSD  permit  to  the  IDHW.  In  this 
manner,  the  IDHW  will  eventually  be 
the  agency  primarily  responsible  for 
enforcement  and  modification  of  all  PSD 
sources  in  Idaho. 

The  provisions  of  Sections  1-1002 
"Definitions"  and  1-1101  "Ambient  Air 
Quality  Standards  and  Area 
Classifications."  taken  together,  satisfy 
EPA's  requirements  in  40  CFR  Part  50,  40 
CFR  51.24,  and  40  CFR  Part  81. 

The  submitted  revisions  pertaining  to 
emissions  trading  (the  provisions  for 
alternative  emission  limits  and  banking 
emission  reduction  credits  in  Sections  1- 
1002  "Definitions "  and  1-1012 
"Proceduies  and  Requirements  for 
Permits  To  Construct  and  Operating 
Permits")  are  approvable  as  a 
"nongeneric"  biAble  rule,  rather  than  a 
"generic"  bubble  rule,  because  EPA  is 
currently  reevaluating  the  criteria  for 
generic  bubble  programs  as  part  of 
EPA's  proposed  emissions  trading 
policy.  As  a  result.  IDHW  will  have  to 
submit  alternative  emission  limits 
(including  any  banked  emission 
reduction  credits  used  in  a  "bubbleT  to 
EPA  as  SIP  revisions  in  order  to  change 
the  applicable  provisions  of  the 
federally-approved  SIP.  When  pA's 
fmal  policy  statement  on  emissions 
trading,  specifically  the  scope  and 
requirements  for  state  generic  rules,  is 
published.  EPA  will  evaluate  the  IDHW 
provisions  with  respect  to  approving 
them  as  a  generic  ride. 

In  summary,  EPA  today  approves 
revisions  to  Title  1  Chapter  1  Rules  and 
Regulations  for  the  Control  of  Air 
Pollution  in  Idaho,  submitted  by  IDHW 
to  EPA  on  April  19, 1985  and  with  the 
condition  and  understandings  discussed 
above. 
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There  are  two  effects  of  this  action:  (1) 
To  recognize  that  only  Permits  to 
Construct,  issued  by  IDHW  in 
accordance  with  the  EPA-approved 
rules,  are  necessary  for  the  construction 
or  modification  of  stationary  sources  as 
required  by  sections  110,  Part  C  (PSD), 
section  169A  (pertaining  to  visibility), 
and  Part  D  (pertaining  to  nonattainment 
areas)  of  the  Act;  and  (2)  to  recognize 
that  Operating  Permits,  including  those 
with  netting,  offset  or  banking  actions, 
approved  by  IDHW  in  accordance  with 
the  EPA-approved  rules,  are  revisions  to 
the  Federally-approved  SIP  at  the  time 
of  permit  issuance  and  do  not  require 
case-by-case  EPA  approvals.  However, 
any  altematiye  emission  Hmit  (bubble), 
including  any  involving  the  use  of 
banked  emission  reduction  credits,  and 
any  compliance  schedule  extension, 
approved  by  IDHW  in  accordance  with 
these  rules  will  need  to  be  approved  by 
EPA  as  a  SIP  revision  (meeting  all 
applicable  requirements)  in  order  to 
change  the  applicable  provisions  of  the 
Federally-approved  SIP.  (IDHW- 
approved  variances  must  also  be 
approved  by  EPA  as  SIP  revisions  in 
order  to  change  the  applicable  SIP 
provisions.)  Furthermore,  this  approval 
action  satisfies  the  conditions  relating  to 
new  source  review  that  EPA  placed 
upon  approval  of  the  Idaho  SIP  on  July 
30, 1982  (see  40  CFR  52.688).  As  such. 
EPA  is  today  removing  these  conditions 
upon  the  Idaho  SIP. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  22. 1986.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Intergovernmental  relations.  Air 
pollution  control.  Ozone.  Sulfur  oxides. 
Nitrogen  dioxide.  Lead,  Particulate 
matter.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference. 

Lee  M.  Thomas, 

Adminislratcr. 

Dated:  June  10. 1986. 
Note. — Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Idaho 


was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

PART  52-{  AMENDED] 

Title  40.  Part  52  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

Subpart  N— Idaho 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.670  is  amended  by 
adding  paragraph  (c)(24)  as  follows: 

§52.760    Identification  of  plan. 

***** 

(c)  *  *  * 

(24)  A  revised  Chapter  VII  Approval 
Procedures  for  New  and  Modified 
Facilities;  revised  Sections  1-1002. 1- 
1012. 1-1013. 1-1014.  and  1-1101  of 
Appendix  A.  3  'Title  1.  Chapter  1.  Rules 
and  Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  Manual,"  and  the 
repeal  of  Sections  1-1003. 1-1102 
through  1-1112.  and  1-1900  through  1- 
1906  of  Appendix  A.  3  "Title  1.  Chapter 
1.  Rules  and  Regulations  for  the  Control 
of  Air  Pollution  in  Idaho  Manual:"  of  the 
Implementation  Plan  for  the  Control  of 
Air  Pollution  in  the  State  of  Idaho, 
submitted  by  the  Director  of  the  State  of 
Idaho  Department  of  Health  and 
Welfare  on  April  19. 1985.  (Sections  1- 
1003. 1-1102  through  1-1112.  and  1-1900 
through  1-1906  of  Appendix  A.  3  'Title 
1,  Chapter  1.  Rules  and  Regulations  for 
the  Control  of  Air  Pollution  in  Idaho 
Manual"  were  previously  approved  by 
EPA  at  40  CFR  52.670(c)(19).)  An  April  3. 
1986,  commitment  letter  from  the 
Director  of  the  State  of  Idaho 
Department  of  Health  and  Welfare 
regarding  stack  height  provisions. 

(i)  Incorporation  by  reference.  (A) 
Revised  Sections  1-1002, 1-1012. 1-1013, 
1-1014,  and  1-1101  of  Appendix  A.  3, 
"Title  1,  Chapter  1.  Rules  and 
Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  Manual"  of  the 
Implementation  Plan  for  the  Control  of 
Air  Pollution  in  the  State  of  Idaho,  as 
adopted  by  the  Idaho  Board  of  Health 
and  Welfare  on  November  1, 1984.  An 
April  3, 1986,  commitment  letter  from  the 
Director  of  the  State  of  Idaho 
Department  of  Health  and  Welfare 
regarding  stack  height  provisions. 

(ii)  Other  Materials.  (A)  Revised 
Chapter  VII  Approval  Procedures  for 
New  and  Modified  Facilities  of  the 
Implementation  Plan  for  the  Control  of 
Air  Pollution  In  the  State  of  Idaho, 
submitted  by  the  Director  of  the  Idaho 
Department  of  Health  and  Welfare  on 
April  19, 1985.  (This  revised  chapter 
replaces  an  earlier  version  which  was 


approved  by  EPA  and  incorporated  by 
reference  at  40  CFR  52.670(c)(19).) 

(B)  Sections  1-1003. 1-1102  through  1- 
1112,  and  1-1900  through  1-1906  of 
Appendix  A.  3  "Title  1.  Chapter  1,  Rules 
and  Regulations  for  the  Control  of  Air 
Pollution  in  Idaho, "  of  the 
Implementation  Plan  for  the  Control  of 
Air  Pollution  in  the  State  of  Idaho, 
repealed  by  the  Idaho  Board  of  Health 
and  Welfare  on  November  1, 1984. 
(These  sections,  noted  as  repealed, 
replace  the  earlier  versions  which  were 
approved  by  EPA  and  incorporated  by 
reference  at  40  CFR  52.670(c)(19).) 

3.  Section  52.679  is  revised  to  read  as 
follows: 

§  52.679    Contents  of  Idaho  Stat* 
implementation  plan. 

Implementation  Plan  for  the  Control  of  Air 
Pollution  in  the  Stale  of  Idaho 

Chapter  I— Introduction  (submitted  1/15/80) 
Chapter  II — Administration  (submitted  1/15/ 

80) 
Chapter  III — Emissions  Inventory  (submitted 

1/15/80) 
Chapter  IV— Air  Quality  Monitoring 

(submitted  1/15/80,  2/14/80) 
Chapter  V — Source  Surveillance  (submitted 

1/15/80) 
Chapter  VI— Emergency  Episode  Plan 

(submitted  1/15/80) 
Chapter  VII— Approval  Procedures  for  New 
and  Modified  Facilities  (submitted  4/19/ 
85) 
Chapter  VIII— Non-Attainment  Area  Plans 
Vlll-a— Silver  Valley  Nonattainment  Plan 

(submitted  1/15/80) 
Vlll-b — Lewiston  Nonattainment  Plan 

(submitted  1/15/80, 12/4/80) 
VIII-c— Transportation  Control  Plan  for  the 
carbon  monoxide  of  Ada  County 
(submitted  on  5/24/84, 1/3/85,  and  3/25/ 
85) 
Vlll-d — Pocatello  TSP  Nonattainment  Plan 

(submitted  3/7/80,  2/5/81) 
Vlll-e — Soda  Springs  Nonattainment  Plan 
(submitted  1/15/80) 
Chapter  IX — (Reserved) 
Chapter  X— Plan  for  Maintenance  of  National 
Ambient  Air  Quality  Standards  for  Lead 
(submitted  2/3/84) 
Appendix  A — Legal  Authority  and  Other 
General  Administrative  Matters 
(submitted  1/15/80) 
Appendix  A.2— Section  39-100,  Idaho  Code 

(submitted  1/15/80) 
Appendix  A.3 — Rules  and  Regulations  for 
control  of  Air  pollution  in  Idaho  Manual 
(submitted  1/15/80,  4/19/85) 
1-1000    Legal  Authority  (submitted  1/15/ 

80) 
1-1001     Policy  (submitted  1/15/80) 
1-1002    Definitions  (submitted  4/19/85) 
1-1002.01    Act 
1-1002.02    Actual  Emissions 
1-1002.03     Adverse  Effect  on  Visibility 
1-1002.04     Air  Contaminant 
1-1002.05    Air  Pollution 
1-1002.06    Air  Quality 
1-1002.07     Air  Quality  Criterion 
1-1002.08    Allowable  Emissions 


1-1002.09    Ambient  Air 
1-1002.10    Ambient  Air  Quality  Violation 
1-1002.11     ASTM 
1-1002.12    Attainment  Area 
1-1002.13    Background  Level 
1-1002.14     Baseline  (Area.  Concentration. 
Date) 
1-1002.15    Best  Available  Control 
Technology  (BACT) 
1-1002.16    Board 
1-1002.17    Btu 

1-1002.18    Collection  Efficiency 
1-1002.19    Commence  Construction  or 
Modification 
1-1002.20    Complete 
1-1002.21    Construction 
1-1002.22    Control  Equipment 
1-1002.23    Controlled  Emission 
1-1002.24    Criteria  Pollutant 
1-1002.25    Department 
1-1002.28    Designated  Facility 
1-1002.27     Director 
1-1002.28    Emission 
1-1002.29    Emission  Standard 
1-1002.30    Emission  Standard  Violation 
1-1002.31     Emissions  Unit 
1-1002.32    Equivalent  Air-Dried  Kraft 
Pulp 
1-1002.33    Existing  Stationary  Source  or 
Facility 
1-1002.34     Facility 
1-1002.35    Federal  Class  I  Area 
1-1002.36    Federal  Land  Manager 
1-1002.37    Fuel-Burning  Equipment 
1-1002.38    Fugitive  Dust 
1-1002.39    Fugitive  Emissions 
1-1002.40    Hazardous  Air  Pollutant 
1-1002.41     Hot-Mix  Asphalt  Plant 
1-1002.42    Incinerator 
1-1002.43    Indian  Governing  Body 
1-1002.44    Indian  Reservation 
1-1002.45    Industrial  Process 
1-1002.46    Innovative  Control  Technology 
1-1002.47    Integral  Vista 
1-1002.48    Kraft  Pulping 
1-1002.49    Lowest  Achievable  Emission 
Rate  (LAER) 

1-1002.50    Major  Facility 
1-1002.51     Major  Modification 
1-1002.52    Malfunction 
1-1002.53    Mandatory  Federal  Class  I 
Area 
1-1002.54    Modification 
1-1002.55    Monitoring 
1-1002.56    Multiple  Chamber  Incinerator 
1-1002.57    Net  Emissions  Increase 
1-1002.58    New  Stationary  Source  or 
Facility 

1-1002.59    Nonattainment  Area 
1-1002.60    Noncondensables 
1-1002.61     Odor 
1-1002.62    Opacity 
1-1002.63    Open  Burning 
1-1002.64     Operating  Permit 
1-1002.65     Particulate  Matter 
1-1002.66    Permit  to  Construct 
1-1002.67     Person 
1-1002.68    Portable  Equipment 
1-1002.69    ppm  (parts  per  million) 
1-1002.70    Primary  Ambient  Air  Quality 
Standard 

1-1002.71     Process  or  Process  Equipment 
1-1002.72    Process  Weight 
1-1002.73     Process  Weight  Rate 
1-1002.74    Reasonable  Further  Progress 
(RFP) 


1-1002.75    Salvage  Operations 
1-1002.76    Secondary  Ambient  Air 
Quality  Standard 
1-1002.77    Secondary  Emissions 
1-1002.78    Significant 
1-1002.79    Significant  Contribution 
1-1002.80    Smoke 
1-1002.81    Source 
1-1002.82    Source  Operation 
1-1002.83    Stack 
1-1002.84    Standard  Conditions 
1-1002.85    Stationary  Source 
1-1002.86    Time  Intervals 
1-1002.87    TRS  (total  reduced  sulfur) 
1-1002.88    Unclassifiable  Area 
1-1002.89    Uncontrolled  Emission 
1-1002.90    Visibility  Impairment 
1-1002.91    Wigwam  Burner 
1-1003    (Repealed) 
1-1005    Reporting  (submitted  1/15/80) 
1-1006    Upset  Conditions.  Breakdotvn 

(submitted  1/15/80) 
1-1008    Circumvention  (submitted  1/15/ 

80) 
1-1009    Total  Compliance  (submitted  1/ 

15/80) 
1-1010    Sampling  and  Analytical 

Procedures  (submitted  1/15/80) 
1-1011    Provisions  Governing  Specific 

Activities  (submitted  1/15/80) 
1-1012    Procedures  and  Requirements  for 

Permits  to  Construct  and  Operating 

Permits  (submitted  4/19/85) 
1-1013    Registration  Procedures  and 

Requirements  for  Portable  Equipment 

(submitted  4/19/85) 
1-1014    Stack  Heights  and  Dispersion 

Techniques  (submitted  4/19/85) 
1-1015—1-1050    (Reserved) 
1-1051—1-1055    Air  Pollution  Emergency 

Regulation  (submitted  1/15/80] 
1-1056—1-1100    (Reserved) 
1-1101    Air  Quality  Standards  and  Area 

Classification  (submitted  4/19/85) 
1-1102—1-1112    (Repealed) 
1-1113—1-1150    (Reserved) 
1-1151—1-1153    Rules  for  Control  of  Open 

Burning  (submitted  1/15/80) 
1-1154—1-1200    (Reserved) 
l-IZOl    Visible  Emissions  (submitted  1/ 

15/80) 
1-1202    (Reserved) 
1-1203    General  Restrictions  on  Visible 

Emissions  From  Wigwam  Burners 

(submitted  1/15/80) 
1-1204—1-1205    (Repealed) 
1-1206—1-1250    (Reserved) 
1-1251 — 1-1252    Rules  for  Control  of 

Fugitive  Dust  (submitted  1/15/80) 
1-1253—1-1300    (Reserved) 
1-1301     Fuel  Burning  Equipment — 

Particulate  Matter  (submitted  1/15/80) 
1-1302—1-1304    (Repealed) 
1-1305—1-1325     (Reserved) 
1-1326    (Repealed) 
1-1327    Emission  Limitations  (submitted 

1/15/80) 
1-1328    Allowable  Rate  of  Emission  Based 

on  Process  Weight  Rate — Table 

(submitted  1/15/80) 
1-1329    Particulate  Matter — New 

Equipment  Process  Weight  Limitations 

(submitted  1/15/80) 
1-1330    Particulate  Matter — Existing 

Equipment  Process  Weight  Limitations 

(submitted  1/15/80) 


1-1331—1-1350    (Reserved) 
1-1351—1-1355    Rules  for  Sulfur  Content 

of  Fuels  (submitted  1/15/80) 
1-1356—1-1400    (Reserved) 
1-1401—1-1402    Rules  for  Control  of 

Fluoride  Emissions  (submitted  1/15/80) 
1-1403—1-1450    (Reserved) 
1_1451_1_1452    Rules  For  Control  of 

Odors  (submitted  1/15/80) 
1-1453—1-1500  (Reserved) 
1-1501—1-1504    Rules  for  Control  of 

Incinerators  (submitted  1/15/80) 
1-1505—1-1550    (Reserved) 
1-1551—1-1553    Rules  for  Control  of 
Motor  Vehicle  Emissions  (submitted  1/ 
15/80) 
1-1554—1-1600    (Reserved) 
1-1601—1-1605    Rules  for  Control  of  Hot- 
Mix  Asphalt  Plants  (submitted  1/15/80) 
1-1606—1-1650     (Reserved) 
1-1651—1-1662    Rules  for  Control  of  Kraft 

Pulping  Mills  (submitted  1/15/80) 
1-1663—1-1700    (Reserved) 
1-1701—1-1704    (Repealed) 
1-1705—1-1750     (Reserved) 
1-1751—1-1755    Rules  for  Control  of 

Rendering  Plants  (submitted  1/15/80) 
1-1756—1-1800    (Reserved) 
1-1801—1-1804    Rules  For  Control  of 
Sulfur  Oxide  Emissions  From  Sulfuric 
Acid  Plants  (submitted  1/15/80) 
1-1805—1-1850    (Reserved) 
1-1869—1-1899    (Reserved) 
1-1900—1-1906    (Repealed) 
1-1907—1-1950    (Reserved) 
1-1969—1-1999    (Reserved) 
Appendix  B    Emissions  Inventory — Ada 
County  Carbon  Monoxide 
Nonattainment  Area  (submitted  1/15/80) 
Appendix  G    Permits — Silver  Valley 

(submitted  1/15/80) 
Appendix  H    Permits — Lewiston  (submitted 

12/4/80.  2/5/81) 
Appendix  ]    Permits — Pocatello  (submitted 

3/7/80) 
Appendix  K    Permits — Soda  Springs 

(submitted  1/15/80) 
Beker  Industries,  1973  Consent  Order  (40  CFR 
52.670(c)(15))-SOj  Emission  Limitation 
(submitted  7/28/75) 
40  CFR  Part  52,  Subparts  A  and  N 

4.  Section  52.681  is  added  as  follows: 

§52.681    Panntts  to  construct  and 
operating  permits. 

(a)  Emission  limitations  and  other 
provisions  contained  in  Permits  to 
Construct  or  Operating  Permits,  issued 
by  the  State  of  Idaho  Department  of 
Health  and  Welfare  in  accordance  with 
the  federally-approved  Rules  and 
Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  Manual  Sections  1- 
1002  Definitions.  1-1012  Procedures  and 
Requirements  for  Permits  to  Construct 
and  Operating  Permits,  1-1014  Stack 
Heights  and  Dispersion  Techniques,  and 
1-1101  Ambient  Air  Quality  Standards 
and  Area  Classifications,  except  for 
Operating  Permits  authorizing  the  use  of 
alternative  emission  limits  (bubbles) 
under  Sections  l-1012.03(a)(l)  and  1- 
1012.09  or  compliance  schedule 
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extensions  under  Section  l-10l2J03{'d). 
shall  be  dM  ^>plicabJe  requirements  of 
the  federally-approved  Idaho  SIP  (in  lieu 
of  any  other  provistont)  for  the  purposes 
of  section  113  of  the  Clean  Air  Act  and 
shall  be  enforceable  by  EPA  and  by  any 
person  in  the  same  manner  as  other 
requirements  of  the  SIP. 

(b)  Operating  Permits  authoriziog  the 
use  of  alternative  emission  Umits 
(bubbles]  under  Sections  1-I(n2i)3(a)(l) 
and  1-1012.09.  including  the  use  of 
banked  emission  reduction  credits 
pursuant  to  Section  1-1012.10  in  a 
bubble,  and  operating  permits 
authorizing  comphance  schedule 
extensions  under  Section  l-1012.03(d), 
nnist  be  submitted  to  EPA  for  approval 
as  revisions  to  the  Idaho  SIP  before  they 
shall  become  the  applicable 
requirements  of  the  SIP. 

5.  Section  52.683  is  revised  to  read  as 
follows: 

§52.S«3    OUrtacawt  daSartoraiioii  e«  air 
quality. 

(a )  The  RuJes  and  Regulations  for  the 
Control  of  Air  Pollution  in  Idaho 
Manual,  specifically.  Sections  1-1002 
Definitions.  1-1012  Procedures  and 
Requirements  for  Pemits  to  Construct 
and  Operating  Permits,  1-1014  Stack 
Heights  and  Dispersion  Techniques,  and 
1-1101  Ambient  Air  Quality  Standards 
and  Area  Classificatians,  are  approved 
as  meeting  the  reqairements  of  Part  C 
for  preventing  significant  deterioration 
of  air  quality. 

(b)  The  requirements  of  sections  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  Indian  reservations  since  the 
plan  does  not  include  approvable 
procedures  for  preventing  the  significant 
deteriorahon  of  air  quality  on  Indian 
reservations  and,  therefore  the 
provisions  of  S  52.21  (b)  through  (w)  are 
hereby  incorporated  and  made  part  of 
the  applicable  plan  for  Indian 
reservations  in  the  State  of  Idaho. 

(c)  The  requirements  of  section  165  of 
the  Clean  Air  Act  are  not  met  for 
sources  subject  to  prevention  of 
significant  deterioration  requirements 
prior  to  November  1. 19B4.  since  the 
rules  and  regulations  cited  in  (a)  above 
were  not  in  effect  prior  to  that  date. 
Therefore,  the  provisions  of  {  52.21  (b), 
(c).  (d),  and  (h)  through  (w)  are  hereby 
incorporated  and  made  part  of  the 
applicable  plan  for  sources  subfect  to 

§  52.21  prior  to  November  1, 1964. 

6.  Section  52,688  is  revised  to  read  as 
follows: 

§52.6M    Rules  and  ragulationa. 

Stack  Height  Provisioas  Coaditional 
Approval.  Since  Section  1-1014  "Stack 
Heights  and  Dispersion  Techniques"  of 
the  Rules  and  Regulations  for  the 


Control  of  Air  Poilatioa  in  Idaho 
Manual  prohibits  the  ase  of  stack 
heights  exceeding  good  engineering 
practice,  and  the  use  of  dispersion 
techniques,  to  meet  emission  limits,  but 
does  not  include  detailed  provisioas  for 
implementing  its  provisions,  IDHW  must 
ensure  that,  when  approving  PSD  and 
other  new  source  review  and  operating 
permits,  the  permits  comply  with  the 
applicable  provisians  of  EPA's  revised 
stack  height  regulations  {50  FR  27892. 
July  8, 1985).  IDHW  must  also  revise  its 
stack  height  regulations  by  April  t,  1985, 
to  be  consistent  with  EPA's  revised 
regulations. 

[FR  Doc.  86-13972  Filed  »-2D-«:  tt45  amj 


40CF«Part720 
(OPTS-S0M2M:  FM.-30SS-1] 

ReviskHW  of  ^twnanufacture 
NotHicatton  riegutafions; 
Postponenwnt  of  EfTscthre  Dste 

AOEMCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  postponement  of 

effective  date. 

summary:  EPA  is  postponing  the 
effective  date  of  the  revisions  to  the 
premanufacture  notice  rule  for  60  days 
in  response  to  a  re<piest  from  the 
Chemical  Mamfecturers  Association. 

DATE:  The  effective  date  has  been 

postponed  until  Angust  4, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  A.  Klein.  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency  Rm.  E-543. 401  M  St.. 
SW.,  Washington.  DC  2046a  Toll-free: 
(800-424-9065).  In  Washington.  DC: 
(554-1404).  Outside  the  USA:  (Operator- 
202-554-1404). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  premanufacture 
notification  [PMN]  rule  on  May  13, 1983, 
(48  FR  21722).  After  receiving  comments 
from  the  public,  EPA  postponed  the 
effective  date  of  the  rule  so  that  it  could 
■  review  several  provisions.  In  the  Federal 
Re^ster  of  September  13, 1983  (48  FR 
41132),  EPA  stated  that  the  rule  would 
become  effective  on  October  26, 1963 
with  the  exception  of  four  provisions. 
EPA  proposed  modifications  of  those 
stayed  provisions  on  December  27, 1984 
(49  FR  50201).  EPA  issued  a  final  rule  on 
April  22,  1986.  (51  FR  15096)  revising  the 
PMN  rule.  The  revisions  clarify  and 
eliminate  ambiguities  in  the  stayed 
provisions  of  the  rule  and  revise  certain 
language  in  the  rule  to  simplify  the 
provisions  affecting  compliance  and 


enforcement.  The  revisions  were  to 
become  effective  on  June  5, 1988. 

On  May  3a  1986,  EPA  received  a 
request  from  the  Chemical 
Manufacturers  Association  (CMA)  for  a 
60-day  postponement  of  the  effective 
date.  CMA  dted.  as  reason  for  its 
request,  steps  that  its  members  mast 
take  to  establish  compliance  with  the 
new  provisions.  They  referred  to.  in 
particular,  the  condition  placed  on  the 
eligibility  for  the  research  and 
development  exemption  and  the 
recordkeeping  requirements.  They  noted 
that  compraiies  must  assure  that 
personnel  are  adeqtiately  trained  and 
informed  and  must  review  and  revise 
recordkeeping  policies  and  practices.  On 
June  5, 1986,  EPA  sent  a  letter  to  CMA 
notifying  them  of  the  Agency's  decision 
to  grant  their  request  and  to  postpone 
the  effective  date  of  the  rule  until 
August  4, 1986.  The  Agency  believes  this 
postpoDement  of  the  dfective  date  is 
necessary  to  allow  industry  to  make 
preparations  to  comply  with  the  rule. 

(15  U.S.C.  2804,  2607,  and  2813) 
Dated:  )uM  13.  IflSa 

John  A.  Moon 

Assistant  Administrator  for  Pesticides  and 

Toxic  Substances. 

(FR  Doc  86-14076  Filed  6-.20-fl8:  «:45  Ma] 


DEPARTMENT  OF  TRANSPORTATION 

4t  CFR  Parts  420. 421. 422.  423  and 
424 

[CQO-«e-0381 

Cargo  Container  and  Road  Vehicle 
Certification  for  Transport  Under 
Customs  Seal 

agency:  Coast  Guard.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  deleting 
the  regulations  in  49  CFR  Parts  420 
through  424.  This  change  reflects  the 
transfer  of  functions  concerning 
certification  of  containers  and  road 
vehicles  for  transportation  under 
customs  seal,  pursuant  to  international 
customs  conventions,  from  the  Secretary 
of  Transportation  (acting  through  the 
Coast  Guard)  to  the  Secretary  of  the 
Treasury  (acting  through  the  Customs 
Service.)  New  regulations  have  t)een 
published  by  the  Customs  Service  to 
implement  the  international  customs 
conventions. 

EFFECTIVE  DATE:  June  23,  1986. 
FOR  FURTHER  INFORMATION  CONTACT! 

Lieutenant  Commander  Jeffrey  G.  Lantz, 
Project  Officer.  (202)  426-4431. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  11459,  dated  March  7, 
1969,  designated  the  Secretary  of 
Transportation  to  take  appropriate 
action,  including  issuing  regulations,  to 
carry  out  the  approval  and  certification 
of  containers  and  vehicles  for 
international  transport  of  goods  under 
customs  seal  pursuant  to  the  Customs 
Convention  on  the  International 
Transport  of  Goods  Under  Cover  of  TIR 
Camets  (TIR  Convention),  done  at 
Geneva  on  January  15, 1959  (TIAS  6633). 
and  the  Customs  Convention  on 
Containers,  done  at  Geneva  on  May  18. 
1956  (TIAS  6634).  The  Secretary  of 
Transportation  delegated  this  authority 
to  the  Coast  Guard  which  published 
regulations  for  this  purpose  in  Title  49, 
Code  of  Federal  Regulations.  Parts  420 
through  424. 

Executive  Order  12445  of  October  17. 
1983,  transferred  the  authority  for  the 
approval  and  certification  of  containers 
and  road  vehicles  for  transportation 
under  customs  seal  from  the  Secretary 
of  Transportation  to  the  Secretary  of  the 
Treasury.  On  May  1, 1986,  the  Secretary 
of  the  Treasury,  through  the  Customs 
Service,  published  regulations  in  the 
Federal  Register  (51  FR  16159)  in  19  CFR 
Part  115  to  supersede  the  Coast  Guard 
regulations  in  49  CFR  Parts  420  through 


JM   I 


424.  The  Customs  Service  regulations 
became  effective  on  June  2, 1986. 

Notice  of  Proposed  Rulemaking 

This  rule  merely  deletes  regulations 
that  have  been  superseded  and  for 
which  the  Coast  Guard  no  longer  has  the 
authority  to  administer.  Therefore, 
under  the  provisions  of  5  U.S.C.  553  this 
amendment  is  being  issued  as  a  final 
rule  without  publication  of  a  notice  of 
proposed  rulemaking.  Since  the 
regulations  in  49  CFR  Parts  420  through 
424  were  superseded  on  June  2, 1986,  the 
effective  date  of  the  regulations  in  19 
CFR  Part  115,  good  cause  exists  for 
making  these  rules  effective  upon 
publication. 

Drafting  Information 

The  principal  drafters  of  this 
document  are  LCDR  Jeffrey  G.  Lantz, 
Office  of  Merchant  Marine  Safety  and 
LT  Sandra  Sylvester.  Office  of  Chief 
Counsel. 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  final  rule  is  considered  to  be  non- 
major  under  E.0. 12291  and  non- 
significant under  DOT  regulatory 
policies  and  procedures  (49  FR  11034; 
February  28, 1979).  This  final  rule  merely 
deletes  existing  regulations  that  have 


been  superseded.  There  is  no  economic 
impact  from  this  action;  therefore  further 
evaluation  is  unnecessary. 

Regulatory  Flexibility  Act 

Since  this  final  rule  merely  deletes 
existing  regulations  the  Coast  Guard 
certifies  there  is  no  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  SubjecU  in  49  CFR  Parts  420. 421, 
422, 423  and  424 

Administrative  practice  and 
procedures.  Customs  duties  and 
inspection.  Freight,  Motor  vehicles. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

Pursuant  to  the  authority  contained  in 
14  U.S.C.  633.  Subchapter  A  of  Chapter 
IV  of  Title  49  Code  of  Federal 
Regulations  is  amended  as  follows: 

SUBCHAPTER  A- [REMOVED  AND 
RESERVED] 

1.  Subchapter  A,  consisting  of  Parts 
420,  421,  422,  423  and  424  is  removed  and 
reserved. 

Signed:  June  18. 1986. 
).  W.  Kime, 

Rear  Admiral,  U.S.  Coast  Guard.  Chief  Office 
of  Merchant  Marine  Safety. 
(FR  Doc.  86-14092  Filed  6-20-86;  8:45  am| 
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Proposed  Rules 


Federal  Re|isler 
Vol.  51.  No.  120 
Monday,  June  23,  19BB 


Th«s  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putilic  of  the 
proposed  issuance  of  n^es  and 
raqutelions.  The  purpose  oi  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mie 
maKmg  prior  to  the  adoption  of  Iha  «nal 
rutes. 

DEPARTMENT  OF  AGRICULTURE 

AQiicuiturvi  MafketinQ  Sarvica 

7  CFR  Part  52 

United  States  Standards  for  Grades  of 
Canned  WMte  Potatoes 

Correction 

ki  FR  Doc.  86-10333  beginning  on  page 
17349  in  the  issue  of  Monday,  May  12, 
1986.  make  the  following  corrections: 

§  52.1815  [Corractad] 

1.  On  page  17351,  in  Ikble  1,  second 
column,  under  Diameteit inches),  the  first 
entry  shouki  read,  "2'  Vie". 

S  52.1817  [Corractad] 

2.  On  the  same  page,  in  Ibble  11,  in  the 
second  column,  before  the  last  line,^ 
insert  the  following:  "56.7g(2.0  oz)— 10% 
may  have  a  diameter  of  more  than  25mm 
(0.98  in)  but  not  more  than  38mm  (1.49 
in)." 

§  52.1820  [Corractad] 

3.  On  page  17353,  in  Table  VI,  in  the 
second  column,  second  line  from  the 
bottom,  "90-10  points"  should  read  "90- 
100  points". 

4.  On  page  17354,  in  Table  VII,  in  the 
second  column,  second  line  from  the 
bottom,  "90-110  points"  should  read 
"90-100  points". 

BMJJNQ  CODE  1S06-01-M 


Packers  and  Stockyards 
Administration 

9  CFR  Part  205 

Clear  Title— Protection  for  Purctiasers 
of  Farm  Products 

AOENCV:  Packers  and  Stockyards 
Administration.  USDA. 
achon:  Notice  of  proposed  amendments 
to  rules. 


Interim  fmal  regulations  were 
published  on  March  31, 1986  pursuant  to 
section  1324  of  the  Food  Security  Act  of 


1965.  The  regulations  related  to  the 
establishnieBt  of  statewide  central  filing 
systems  for  "enectlve  fiiuncing 
statements"  as  defined  therein.  The 
usual  notice  of  proposed  rulemaking  and 
opportimity  for  cosniaent  were  omitted 
because  of  a  90-day  time  limit  which 
that  legislation  set  for  presciibing  the 
regulations.  This  document  is  iasiied  in 
response  to  numerous  requests  to 
modify  the  interim  regulations. 

ModiHcations  are  proposed  for 
comment,  of  which  the  ptincipa!  ones 
relate  to: 

(a)  The  counties  or  parishes  by  which  a 
master  list  must  be  arranged; 

(b)  The  fbmrat  and  medium  of 
distribution  of  portions  of  the  master 
list  to  registrants:  and 

(c)  The  categories  of  farm  products  by 
which  a  master  list  must  be  organized. 

date:  Comments  most  be  recdved  by 
July  23, 1966. 

AOOnesS:  Mail  written  comments  to  the 
Office  of  the  Administrator,  Packers  and 
Stodcyards  Administration,  Room  3039 
South  Building,  USDA.  Washington,  DC 
20250. 

FOR  FURTHER  INFORMATION  CONTACT 
James  L  Smith,  Deputy  Administrator, 
Packers  and  Stockyards 
Administration,  3039A  South  Bldg., 
USDA,  Washington,  DC  20250,  202/ 
447-7063. 
John  J.  Casey,  Packers  and  Stockyards 
Division,  Office  of  the  General 
Counsel.  2446  South  Bldg.,  USDA, 
Washington,  DC  20250-1400.  202/447- 
7357. 
SUPPLEMENTARY  INFORMATION:  On 
March  31, 1986.  interim  final  regulations 
.  were  published,  51  FR  10795  et  seq., 
pursuant  to  section  1324  of  the  Food 
Security  Act  of  1985,  Pub.  L.  99-198 
(hereinafter  "the  Section"),  headed 
"Protection  For  Purchasers  of  Farm 
Products." 

Paragraphs  (e)  and  (g)  of  that  Section 
provide  that  certain  persons  may  be 
made  subject  to  a  security  interest  in  a 
farm  product  created  by  the  seller  under 
certain  circumstances  including  the 
existence  of  a  statewide  "central  filing 
system"  (hereinafter  "system")  as 
defined,  for  an  "effective  financing 
statement"  (hereinafter  "EFS")  as 
defined.  Paragraph  (c)(2)  requires  such  a 
system  to  obtain  certification  from  the 
Secretary  of  Agriculture,  and  requires 
the  Secretary  to  certify  such  a  system  if 


it  complies  with  the  requirements  of  the 
Section. 

Paragraph  (i)  provides:  "The  Secretary 
of  Agriculture  shall  prescribe 
regulations  not  later  than  90  days  after 
the  date  of  enactment  of  this  Act  to  aid 
States  in  the  implementation  and 
management  of  a  central  filing  system." 
The  legislation  does  not  give  the 
Secretary  any  authority  or  responsibility 
as  to  matters  other  tfian  central  filing 
systems. 

The  Secretary's  responsibilities  under 
the  Section  were  delegated  to  the 
Assistant  Secretary  for  Marketing  and 
Inspection  Services,  and  to  the 
Administrator  of  the  Packers  and 
Stockyards  Administration  (P&SA). 
P&SA  was  directed  to  prepare  and  issue 
regulations,  carry  out  the  Secretary's 
responsibilities,  and  certify  such 
systems  thereunder. 

As  stated  in  that  doctnnent  published 
March  31,  requests  to  modify  die  interim 
regulations  have  been  and  will  be 
considered.  TTie  usual  notice  of 
proposed  rulemaking  and  opportunity  to 
comment  were  omitted  only  because  of 
the  90-day  time  limit  in  the  legislation. 

The  decision  upon  a  30-day  comment 
period,  for  the  modifications  proposed 
herein,  is  based  on  the  desire  of  some 
States  to  have  such  systems  established 
by  the  effective  date  of  the  legislation.  It 
is  hoped  to  have  a  final  decision  on  the 
modifications  as  soon  as  possible 
consistent  with  the  need  for  appropriate 
consideration  of  them,  to  acconmiodate 
such  States. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act  of  1960  (44 
U.S.C  250) 

The  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  Control  No.  0590-0004. 

General 

One  person  objected  that  the  interim 
regulations  would  create  an 
"administrative  nightmare"  and  be 
prohibitively  expensive  to  implement. 
Another  objected  to  "stumbling  blocks 
in  the  regulations  for  putting  central 
filing  in  place."  The  legislation  is  so 
written  as  to  specify  requirements  for  a 


central  filing  system,  and  does  not  give 
the  Secretary  of  Agriculture  discretion 
to  vary  requirements  in  the  interest  of 
feasibility.  The  interim  regulations  were 
intended  to  require  what  the  legislation 
requires  and  makes  necessary,  no  more 
and  no  less. 

One  person  stated  that  a 
misperception  has  arisen  that  States  are 
compelled  to  have  central  filing  systems 
operating  by  December  24. 1986.  and 
requested  clarification  that  this  is  not 
true.  The  legislation  does  not  compel 
any  State  to  do  anything  at  anytime. 

One  person  stated  that  his  State 
already  has  a  central  filing  system 
which  does  not  yet  comply  with  the 
legislation,  but  will  be  modified  to  do  so. 
He  wanted  to  know  whether 
certification  would  be  refused  for  a 
system  refiecting  pre-existing  security 
interests  not  supported  by  EFS's  as 
defined  in  the  legislation.  Accordingly 
an  amendment  to  §  205.213  is  proposed 
and  set  forth  below. 

Request  for  certification  and  processing 
thereof  (§  205.101) 

One  person  suggested  that,  to  insure 
that  certification  is  given  only  to 
systems  likely  to  work  in  practice  and 
not  just  on  paper,  "substantiation  of 
budget  allocations  for  computer 
hardware  and  software  necessary  for  a 
viable  central  filing  system"  be  required. 
It  is  believed  that  S  205.101(b)(10)  will 
make  possible  as  much  as  can  be  done 
in  this  connection  under  the  legislation. 

Individual's  name  (§  205.102(a)) 

One  person  observed  that  there  are 
going  to  be  EFS's.  and  queries  from  non- 
registrants,  giving  debtors'  names 
without  the  surname  first. 

The  problem  of  an  EFS,  containing  an 
individual's  name,  not  making  clear 
which  is  the  surname,  is  best  dealt  with 
by  a  printed  form  for  the  EFS  so 
designed  as  to  make  clear  which  is  the 
surname. 

The  problem  of  a  query  to  a  system, 
about  an  individual,  not  making  clear 
what  is  the  surname  to  be  searched,  is 
best  dealt  with  by  instructing  the 
receivers  of  the  queries  to  make  sure 
that  each  person  querying  the  system 
identifies  the  surname  to  be  searched. 

Cross  indexir\g  of  names,  however 
advisable,  is  discretionary  with  the 
State. 

Corporate  name  containing  individual's 
name  (§  205.102(b)) 

Several  persons  objected  to  this 
provision.  One  observed  that  it  is  not 
always  possible  to  identify  from  a 
corporate  name  whether  it  contains  an 
individual's  name,  citing  the  examples, 
"Gregory  Pool  Equipment  Co."  and 


"Coldwell  Banker  Co."  Accordingly  an 
amendment  to  §  205.102(b)  is  proposed 
and  set  forth  below. 

Name  and  address  to  be  shown  on  EFS 
and  master  list  (§§205.102.  205.103(a)(4) 
and  205.105(a)(2)) 

One  person  suggested  clarification 
that  a  non-debtor  will  be  shown  on  an 
EFS  and  master  Ust  entry  only  in  case 
the  debtor  is  not  the  same  person  as  the 
one  subjecting  a  product  to  a  security 
interest.  He  also  suggested  requiring  the 
showing  of  joint  owners  of  a  farm 
product  subject  to  a  seciuity  interest. 
Accordingly  amendments  to  S§  205.102, 
205.103(a)(4)  and  205.105(a)  are 
proposed  and  set  forth  below.        | 

Information  of  EFS  (§  205. 103) 

One  person  questioned  the  authority 
to  require  the  EFS  to  show  crop  year 
when  the  legislation  does  not.  The 
provision  in  S  205.103(a)(1)  for  crop  year 
merely  reflects  the  provision  in 
§  205.107(b)  that,  while  the  EFS  is  not 
required  to  show  crop  year,  if  it  does 
not,  it  must  be  regarded  as  appUcable  to 
the  product  in  question  for  every  year 
for  which  the  EFS  is  effective. 

One  person  stated  that  the  Secretary 
of  Slate's  Office  for  her  State  had  been 
advised  that  it  would  violate  the  Social 
Security  Act  to  require  social  security 
numbers  on  U.C.C  financing  statements. 
Any  such  provision  in  the  Social 
Security  Act  would  be  superseded  by 
the  Clear  Title  legislation  as  to  farm 
products,  since  the  legislation  requires 
the  EFS  to  show  such  number  end 
requires  the  master  list  to  be  organized 
according  to  such  numbers.  However, 
such  a  provision  would  not  be 
superseded  as  to  matters  other  than 
farm  prodicts. 

"County  or  parish  "  (§§  205. 103(a)(3). 
205.104(a)(3).  205.105(a)(1).  205.207(c)) 

Several  persons  objected,  on  the  basis 
of  cost,  to  requiring  a  master  list  for  one 
State  to  be  arranged  by  counties  or 
parishes  in  other  States. 

Several  persons  objected  to  requiring 
an  EFS  to  show  county  or  parish  where 
a  product  is  foreseen  to  be  located  in 
future. 

Those  objections  raise  the  issue:  when 
the  legislation  refers  to  a  "county  or 
parish,"  is  that  where  a  farm  product  is 
produced,  where  it  is  currently  located 
after  having  been  moved,  or  both  such 
places? 

An  EFS  and  master  list  entry  in  a 
State,  for  a  farm  product  produced  in 
that  State,  will  be  effective  after  the 
same  product  is  moved  across  a  State 
line  without  being  sold,  as  explained  in 
§  205.210.  Any  system  for  one  State  will 
shortly  reflect  at  least  some  products 


currently  located  in  other  States,  since 
crops  get  harvested  and  moved,  and 
animals  get  moved,  often  across  State 
lines.  However,  moving  a  product  across 
a  State  line  does  not  change  the  State 
where  It  is  produced  which,  as 
paragraph  (e)  (2)  and  (3).  and  (g)(2)  (C) 
and  (D)  provide,  determines  where  an 
EFS  must  be  filed,  and  where  a  buyer, 
etc.,  must  query  a  system,  if  there  is  one 
in  that  State. 

One  person  commented  that  as  a 
practical  matter  farm  products  produced 
in  his  State  would  rarely  be  moved 
across  a  State  line  without  being  sold 
except  possibly  to  storage  in  counties 
contiguous  to  his  State,  which  he 
intends  to  reflect  in  the  system  he  is 
developing. 

One  person  commented  that  as  a 
practical  matter  livestock  continues  to 
be  in  production  until  slaughter. 
Livestock  moved  outside  the  State  of 
origin  without  being  slaughtered  would 
become  livestock  produced  in  the  State 
to  which  they  are  moved,  and  would 
cease  to  be  livestock  produced  in  the 
first  State,  according  to  him. 

Paragraph  (c)(2)(C)(ii)(III)  requires  die 
master  list  to  be  arranged,  within  each 
farm  product  category,  "geographically 
by  county  or  parish."  The  question 
arises:  does  this  refer  to  where  a  product 
is  produced,  where  it  is  currenUy 
located  after  having  been  moved,  or 
both  such  places? 

Paragraph  (c)(4)(DKiv)  requires  an 
EFS  to  show  "a  description  of  the  farm 
products  subject  to  the  security  interest 
'  *  *  and  a  reasonable  description  of 
the  property,  including  county  or  parish 
in  which  the  property  is  located." 
(emphasis  added)  The  questions  arise: 
does  the  word  "property  "  refer  to  the 
farm  product  subject  to  the  security 
interest  the  piece  where  it  is  produced, 
the  place  where  it  is  currently  located, 
or  both  such  places;  and  must  the  EFS 
show  where  the  product  is  produced, 
where  it  is  currently  located,  or  both 
such  places? 

Paragraphs  (e)(2)  ft  (3)and  {g)(2)(C)  ft 
(D)  make  a  buyer,  commission  merchant 
or  selling  agent  subject  to  a  security 
interest  "in  the  case  of  a  farm  product 
produced  in  a  State  that  has  established 
a  central  filing  system,"  under  certain 
conditions,  (emphasis  added)  Clearly 
these  provisions  apply  only  to  a  product 
produced  in  the  State  of  the  system 
wherever  that  product  is  currently 
located,  whether  it  is  currently  located 
inside  or  outside  that  State.  These 
provisions  do  not  spply  to  a  product 
currentiy  located  in  that  State  but  not 
produced  there. 

Paragraph  (c)(2)(C)  provides  for  a 
master  list  to  be  created  by  compiling 
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EFS's.  The  Itgislation  does  not  provide 
for  any  source  of  information  for  a 
master  list  other  than  an  EFS.  Thus  if  a 
master  list  is  to  be  arranged  by  county 
or  parish,  either  where  a  product  is 
produced,  where  it  is  currently  located, 
or  both,  that  information  must  be 
provided  by  the  EFS. 

Since,  as  explained  above,  filing  in  a 
system  is  effective  only  as  to  products 
produced  in  the  State  of  the  system,  and 
since  an  EFS  is  the  only  source  of 
information  for  a  system,  an  EFS  must 
show  where  the  product  in  question  is 
produced,  to  ensure  that  it  \i  produced 
in  the  State  of  that  system.  It  seems 
consistent  with  this  to  arrange  the 
master  list  by  county  or  parish  where  a 
particular  product  is  produced,  as 
shown  on  the  original  EFS  for  it. 

Where  a  product  is  currently  located, 
if  different  from  where  it  ii  produced, 
would  be  shown  under  "additional 
information"  on  the  EFS  or  an 
amendment  to  the  EFS.  and  on  the 
master  list,  if  needed  to  distinguish  it 
from  other  such  product  owned  by  the 
same  person  but  not  subject  to  the 
particular  security  interest,  as  explained 
in  §  205.207. 

Accordingly  amendments  to 
5§  205.103(a)(3),  205.104(a)(3), 
205.105(a)(1),  and  205.207(c)  are 
proposed  and  set  forth  below. 

Format  of  portion  of  master  list 
distributed  to  registrants  (§  205.105(a)) 

Several  persons  objected  to  the  format 
prescribed  in  the  interim  regulations. 

One  person  objected  to  "problems  in 
figuring  out  just  what  breakdowns  in  a 
master  list  must  be  made  available," 
and  suggested  "diagraming  what  types 
of  lists  must  be  available." 

One  person  objected  that  §  205.105, 
"as  written,  requires  a  complete  listing 
of  each  EFS's  information  at  least  twice, 
and  further  repeat  listings  of  each  where 
more  than  one  crop  year  is  listed  and 
where  more  than  one  county  is  listed." 
He  suggested  that  the  portion 
distributed  to  each  registrant  be  "an 
alphabetical  list  within  a  farm  product 
class,  with  a  numerical  cross-index  to 
the  alphabetical  list  at  the  end.  The 
alphabetical  list  would  include,  for  each 
EFS  reported,  all  the  information  on 
county,  crop  year  and  amount." 

Under  interim  §S  205.104  and  205.105. 
the  choices  open  to  registrants  would  be 
(1)  product  and  (2)  county  or  parish.  All 
registrants  would  have  to  specify 
products  in  which  they  are  interested. 
Registrants  could  specify  counties  or 
parishes,  unless  they  want  information 
for  every  county  or  parish  in  the  system. 
Each  registrant  would  receive,  for  each 
product  specified,  and  for  each  county 
or  parish  specified  (or  all  counties  in  the 


system  if  none  is  specified),  two  lists,  or 
one  list  in  two  sections,  of  the  names, 
etc.,  and,  for  each,  further  details  of  the 
farm  product  if  supplied  on  the  EFS.  One 
would  have  them  in  alphabetical  order. 
The  other  would  have  the  same 
information  in  numerical  order. 

Paragraph  (c)(2)(C)  requires  the 
master  list  to  "o/ro/i^eJ  within  each 
such  product"  alphabetically, 
numerically,  geographically  by  county  or 
parish,  and  by  crop  year,  not  merely  to 
show  such  information.  Paragraph 
(c)(2)(D)  requires  the  registration  form 
for  a  buyer,  etc.  to  indicate  "the  interest 
of  each  *  *  *  in  receiving  the  lists  *  *  * 
[and]  the  farm  products  in  which  each 

*  *  *  has  an  interest."  Paragraph 
(c)(2)(E)  requires  distribution  to  each 
registrant  of  a  copy  "of  those  portions 

*  *  *  that  cover  the  farm  products  in 
which  (the  registrant)  has  registered  an 
interest." 

Thus  the  requirements  of  the 
legislation  relate  to  arrangement  of  the 
master  list,  not  to  arrangement  of  the 
portions  distributed  to  registrants. 
Clearly,  registrants  must  be  able  to 
register  for  specified  products.  No 
reason  can  be  imagined  for  requiring  a 
master  list  to  be  arranged  by  county  or 
parish,  and  by  crop  year,  unless 
registrants  were  to  be  able  to  register  for 
such  products  in  specified  counties  or 
parishes  (or  all  in  the  system),  and  for 
such  products  produced  in  specified 
crop  years  (or  all  in  the  system).  Also 
the  system  must  give  registrants  all  the 
information  for  which  they  register 
since,  as  explained  in  §  205.208,  they 
will  only  be  subject  to  security  interests 
of  which  they  receive  written  notice.  All 
such  information  must  be  available  to 
any  registrant  in  alphabetical  or 
numerical  order  or  both.  The  legislation 
does  not  require  duplication  of 
information  if  all  the  required 
information  can  be  supplied  to  the 
registrant  without  duplication. 

Accordingly  an  amendment  to 
§  205.105(a)  is  proposed  and  set  forth 
below. 

"Written  or  printed  form"  requirement 
for  portion  of  master  list  distributed  to 
registrants  (§  205. 105(b)} 

Several  persons  objected  to  the 
provision  that  distribution  of  portions  of 
the  master  list  in  forms  such  as 
machine-readable  magnetic  tapes  or 
discs,  or  microfiche,  is  permitted  only  in 
addition  to  written  or  printed  form. 
Paragraph  (c)(2)(E).  providing  for  such 
distribution,  contains  the  phrase 
"written  or  printed  form."  Compare  that 
with  42  U.S.C.  2000aa-7: 

(a)  "Documentary  materials",  as  used  in 
this  chapter,  means  materials  on  which 
information  is  recorded,  and  includes,  but  is 


not  limited  to.  written  or  printed  materials, 
photographs,  motion  picture  films,  negatives, 
video  tapes,  audio  tapes,  and  other 
mechanically,  magnetically  or  electronically 
recorded  cards,  tapes,  or  discs  •  •   •   * 

Also  compare  it  with  a  Michigan 
statute,  quoted  in  Kestenbavun  v. 
Michigan  State  University.  414  Mich. 
510.  327  N.W.  2d  783  (1982).  M.S.A. 
section  4.1801(2){e): 

"Writing"  means  handwriting,  typewriting, 
printing,  photostating,  photographing, 
photocopying,  and  every  other  means  of 
recording,  and  includes  letters,  words, 
pictures,  sounds,  or  symbols,  or  combinution.s 
thereof,  and  papers,  maps,  magnetic  or  paper 
tapes,  photographic  films  or  prints,  microfilm, 
microfiche,  magnetic  or  punches  cards,  discs, 
drums,  or  other  means  of  recording  or 
retaining  meaningful  content. 

Such  persons  cited  Philips  Elec.  &  P. 
Indus.  Corp.  v.  Thermal  &  Elec.  Indus.. 
450  F.2d  1164  (3  C.  1971),  In  re  Wyer.  655 
F.2d  221,  70  A.LR.Fed.  786  (CCPA  1981). 
decisions  cited  therein,  and  Annot.: 
Patents— "Printed  Publication,"  70 
A.LR.Fed.  796.  Those  involved  statutory 
language  denying  a  patent  for  an 
invention  "described  in  a  printed 
publication  *  *  *  before  the  invention 
thereof  by  the  applicant."  (emphasis 
added)  That  language  was  held  to  deny 
patents  on  the  basis  of  microfilms  of 
foreign  patent  applications  which  were 
accessible  in  the  Library  of  Congress, 
the  United  States  Patent  Office,  or  the 
foreign  patent  office.  See  Wyer,  70 
A.LR.Fed.  at  794,  where  the  Court 
stated: 

[T)he  printed  publication  provision  was 
designed  to  prevent  withdrawal  by  an 
inventor,  as  the  subject  matter  of  a  patent,  of 
that  which  was  already  in  the  possession  of 
the  public.  Thus,  the  question  to  be  examined 
under  §  102(b)  is  the  accessibility  to  at  least  fi 
pertinent  part  of  the  public,  of  a  perceptible 
description  of  the  invention,  in  whatever  form 
it  may  have  been  recorded.  *  *  * 

Those  decisions  would  be  binding 
only  in  the  patent  application  context  in 
which  they  were  written.  However,  see 
Philips.  450  F.2d  at  1170,  where  the 
Court  stated: 

The  field  is  rapidly  undergoing  change  and 
improvement.  To  restrict  our  interpretation  of 
section  102(aJ°s  "printed"  publication 
requirement  solely  to  the  traditional  printing 
press  would  ignore  the  realities  of  the 
scientific  and  technical  period  in  which  we 
live  and  the  underlying  rationale  of  section 
102.  We  hold,  therefore,  that  the  term 
"printed"  as  used  in  section  102  can  include 
documents  duplicated  by  modern  methods 
and  techniques,  including  the  now  well 
established  process  of  microfilming. 

We  conclude  that  there  was  a 
legislative  intent  not  to  give  a  system 
operator  complete  discretion  as  to  the 
form  of  such  distributions,  and  to 


require  information  to  be  available  in 
human-readable  form  to  registrants  if 
they  want  it.  The  basis  for  this  is  the 
choice  of  the  phrase  "written  or  printed 
form"  in  contrast  with  the  broader 
language  of  the  other  legislation  quoted 
above. 

We  conclude  that  system  operators 
may  in  their  discretion  offer  the 
information  in  other  forms  to  registrants 
who  want  it  in  other  forms.  The  basis  for 
this  is  the  above-quoted  language  of  the 
Court  in  Philips,  and  the  other  decisions 
under  the  patent  legislation  cited  above. 

Senate  and  House  members'  staff  who 
were  involved  in  discussions  of  the 
legislation  while  it  was  pending  advise 
privately  that  the  intent  of  the  phrase 
"written  or  printed  form"  was  to  relieve 
registrants  of  the  expense  of  purchasing 
special  equipment  to  decipher  what  they 
receive  from  system  operators.  They 
also  advise  privately  that,  whenever 
microfilm  and  microfiche  were 
mentioned  in  the  discussions,  they  were 
rejected.  Such  private  advice  is  not  the 
basis  of  the  above  construction,  but 
provides  additional  support  for  it. 

Accordingly  an  amendment  to 
§  205.105(b)  is  proposed  and  set  forth 
below. 

"Farm  products  "  (§ §  205.106.  205.206) 

Several  persons  objected  to  the 
categories  of  "farm  products"  shown  in 
the  regulations,  and  the  statement  that 
miscellaneous  categories  of  "farm 
products"  are  not  permitted. 

One  person  objected  to  the  omission 
of  aquatic  products.  The  interim 
regulation  provided  for  "other  farm 
products  (system  must  specify  by 
name)."  However,  an  amendment  to 
§  205.206  is  proposed  and  set  forth 
below,  in  response  to  this  objection. 

As  noted  in  §  205.206,  the  Conference 
Report  on  the  legislation  shows  a  clear 
legislative  intent  that  the  "farm 
products"  be  specific  commodities.  Thus 
the  legislation  does  not  permit 
miscellaneous  categories  of  "farm 
products  "  such  as  "deciduous  tree 
fruits  '  or  "truck  crop."  However,  it 
specifically  permits  "wheat"  as  a 
category  though  there  are  different  kinds 
of  wheat,  so  it  does  not  require  a 
breakdown  such  as  "hard  red  wheat" 
and  "soft  white  wheat." 

It  is  proposed  to  amend  the  regulation 
(§  205.106)  on  farm  products  to  require 
only  that  the  list  for  a  system  be  as 
specific  as  the  legislation  requires,  and 
place  the  previously-published  list  of 
farm  products  in  the  interpretive  opinion 
(§  205.206),  permitting  the  required 
specificity  to  be  varied  from  State  to 
State  to  reflect  conditions  in  each  State. 


Accordingly  amendments  to 
§§  205.106  and  205.206  are  proposed  and 
set  forth  below. 

"Crop  year"  for  animals  (§  205. 107) 

Two  persons  objected  to  the 
requirement  that  a  master  list  reflect 
crop  year  for  animals.  Paragraph 
(c)(2)(C)(ii)(IV)  requires  the  master  list 
to  be  arranged  "within  each  such 
product  *  *  *  by  crop  year."  The 
legislation  contains  no  exception  for 
animals.  However  the  legislation  does 
not  require  an  EFS  to  show  crop  year 
and,  as  stated  in  §  205.107(b).  an  EFS  not 
showing  crop  year  would  be  applicable 
to  the  product  in  question  for  every  year 
for  which  paragraph  (c)(4)(F)  makes  the 
EFS  effective. 

One  person  indicated  that  any  EFS  for 
animals  would  not  show  crop  yean  in 
such  a  case,  the  master  list  would 
simply  show  those  animals  for  every 
year  for  which  the  EFS  is  effective. 

"Crop  year"  for  trees  (§  205. 107) 

One  person  pointed  out  that  the  crop 
year  for  trees,  year  they  are  expected  to 
be  harvested,  may  be  30  years  after 
filing.  If  the  crop  year  for  trees  were 
year  of  planting,  then  the  master  list 
would  contain  many-year-old  entries 
eventually  anyway. 

System  operator  (§  2O5.201) 

One  person  objected  that  the  interim 
regulations  are  not  broad  enough  to 
permit  a  county  clerk  to  be  a  system 
operator.  This  was  not  intended. 
Accordingly  a  clarifying  amendment  to 
§  205.210  is  proposed  and  set  forth 
below. 

EFS  (§  205.202) 

One  person  objected  to  the  opinion 
that  an  EFS  need  not  be  the  same  as  a 
UCC  financing  statement  or  security 
agreement,  but  can  be  an  entirely 
separate  document  meeting  the 
definition  in  paragraph  (c)(4).  He  stated 
in  substance  that  the  quoted  House 
Committee  Report,  and  the  House  Bill  on 
which  it  reported,  did  not  refer  to  a 
central  filing  system.  This  does  not 
change  the  fact  that  the  legislation 
contains  a  comprehensive  definition  of 
the  term  which  does  not  include  any 
requirement  that  the  EFS  be  the 
instrument  by  which  a  security  interest 
is  created  or  perfected. 

"Notice  "  of  EFS  (§  205.204) 

One  person  suggested  clarification 
that  the  notice  need  not  be  signed.  As 
§  205.204  states,  the  legislation  does  not 
contain  any  requirement  for  such  notice 
except  that  an  EFS  must  be  filed 
somewhere  pursuant  to  State  law.  Thus 


the  legislation  does  not  require  the 
notice  to  be  signed. 

One  person  suggested  that  transfer  of 
information  from  filing  office  to  system 
operator  should  not  be  permitted  to  be 
done  by  telephone,  as  not  mandated  by 
law  and  subject  to  inaccuracies.  The 
legislation  does  not  specify  any  form  of 
"notice"  of  an  EFS  as  either  mandated, 
permitted,  or  prohibited.  Thus  the  form 
of  such  notice,  that  is,  electronic  filing, 
telephoned  information,  or  other  form  of 
notice,  is  discretionary  with  the  State. 

Fees  (§  205.205) 

In  response  to  several  inquiries,  fees 
are  discretionary  with  the  State. 
However  the  fee  structure  must  be  a 
consideration  in  review  for  certification, 
since  it  was  inteiuied  to  be  fair  as  to 
di^erent  industry  segments.  Accordingly 
a  clarifying  amendment  to  \  205.205  is 
proposed  and  set  forth  below. 

Permitting  a  system  for  specified 
products  and  for  all  (§  205.206) 

Several  persons  objected  to  this, 
indicating  that  variations  from  State  to 
State,  as  to  what  products  are  covered 
by  central  filing  systems  and  what 
products  are  not,  would  cause 
confusion.  Such  variations  are  going  to 
exist  with  or  without  a  USDA  opinion 
that  a  State  can  have  a  system  for 
specified  products  and  not  for  all,  since 
it  is  discretionary  with  any  State 
whether  to  have  a  system.  Also  there 
are  some  States  in  which  large 
quantities  of  only  a  few  products  are 
produced. 

"Amount"  of  farm  products  on  EFS  and 
master  list  (§  205.207(b)) 

About  an  EFS  and  master  list  entry 
not  showing  an  amount,  the  interim 
opinion  states,  "If  they  do  not  show  an 
amount,  this  means  that  all  of  such 
product  owned  by  the  person  in 
question  is  subject  to  the  security 
interest  in  question."  One  person  stated 
that  this  could  be  interpreted  as 
expanding  the  scope  of  a  security 
interest  to  cover  product  not  originally 
subjected  to  it.  Accordingly  a  clarifyiiig 
amendment  to  §  205.207(b)  and  (c)  is 
proposed  and  set  forth  below. 

Liability  of  registrants  and  non- 
registrants  (§205.208) 

Several  persons  objected  to  the 
statement  that  registrants  are  not 
subject  to  security  interests  recorded  in 
a  system  but  not  shown  on  portions 
which  they  receive.  One  suggested  "that 
this  whole  section  could  be  stated  more 
simply  by  in  some  way  saying  that 
buyers  are  liable  for  a  security  interest 
once  that  security  interest  is  distributed 
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on  the  list,  whether  or  not  a  particular 
buyer  subscribes  to  thai  portion  of  the 
list." 

That  suggested  language  is  accurate 
as  to  registrants  but  not  as  to  non- 
registrants.  Paragraphs,  (e)(3)  and 
(g)(2)(D)  make  registrants  subject  to 
security  interests  only  if  they  receive 
written  notice  of  them.  Paragraphs, 
(e)(2)  and  (g)(2)(C)  make  non-registrants 
subject  to  security  interests  recorded  in 
a  system  whether  or  not  they  know 
about  them,  and  whether  or  not 
distributed  to  registrants. 

Distribution  of  portions  of  master  list  to 
registrants  (§  205.208) 

One  person  recommended  a 
requirement  that  distribution  be  at  least 
monthly.  The  frequency  of  distribution 
necessary  to  provide  timely  information 
may  vary  according  to  product  and 
region.  As  stated  in  §  205.208(e),  the 
frequency  of  regular  distribution  will  be 
a  consideration  in  review  for 
certification.  However  the  legislation  at 
paragraph  (c)(2)(E)  gives  each  State 
discretion  as  to  this.  A  clarifying 
amendment  to  §  205.208(e)  is  proposed 
and  set  forth  below. 

Information  to  non-registrants  upon 
request  (§  205.208) 

One  person,  referring  to  paragraph 
(c)(2)(F).  suggested  that  a  system,  for 
certification,  be  required  to  demonstrate 
ability  to  comply  with  the  requirements 
for  information  to  non-registrants  on 
request.  It  will  be.  See  §  205.101(5). 

One  person  inquired  whether  inquiries 
from  non-registrants  must  be  received 
by  phone  and  "oral  confirmation"  must 
be  given  by  phone,  and  whether  the 
system  operator  would  be  liable  for 
damages  if  the  line  is  busy,  either  when 
the  query  is  to  be  made,  or  when  the 
oral  information  is  to  be  given.  He  also 
inquired  how  the  system  operator  is  to 
determine  who  is  entitled  to  written 
confirmation  of  such  information. 

The  matter  of  information  to  non- 
registrants  on  request  was  not 
addressed  in  the  interim  regulations. 
Accordingly  it  is  proposed  to  do  so  in 
amendments  to  S  205.208  which  are  set 
forth  below. 

Amendment  ofEFS — "material  change" 
(§§205.208,  205.209) 

One  person  suggested  that  the 
material  change,  required  to  be  refiected 
in  an  amendment  to  an  EFS.  be 
compelled  to  be  conveyed  to  buyers,  etc. 
Portions  of  the  master  list  must  be 
distributed  to  registrants  as  amended 
from  time  by  the  filing  of  new  EFS's  and 
amendments  to  previous  EFS's.  A 
clarifying  amendment  to  §  205.208(e)  is 
proposed  and  set  forth  below. 


One  person  stated  that  §  205.209  does 
not  specifically  define  what  constitutes 
a  "material  change"  requiring  amending 
an  EFS.  See  discussion  in  §  205.209(a). 

Liability  of  buyers,  etc..  for  errors  and 
inaccuracies  of  notices  generated  by  the 
system  (§§  205.208(f).  205.209(b)) 

Several  persons  objected  that  the 
interim  regulations  were  inconsistent,  in 
stating  in  §  205.208(f)  that  buyers,  etc. 
would  not  be  liable  for  errors  and  other 
inaccuracies  of  notices  generated  by  the 
system,  and  also  stating  in  §  205.209(b) 
that,  if  an  EFS  and  master  list  entry  are 
not  amended  to  reflect  a  change  through 
no  fault  of  the  secured  party,  the 
question  of  secured  party  protection  is 
left  for  the  courts  to  resolve  on  a  case- 
by-case  basis.  Accordingly  clarifying 
amendments  to  both  of  those  provisions 
are  proposed  and  set  forth  below. 

One  person  suggested  that 
§  205.209(b)  be  deleted  entirely  as 
serving  no  useful  purpose.  It  is  intended 
to  respond  to  questions  raised  by 
interested  persons. 

Continuation  of  EFS  (§  205.209(d)) 

One  person  questioned  the  authority 
for  the  opinion  that  a  continuation  of  an 
EFS  is  subject  to  the  same  requirement 
as  an  amendment.  The  basis  for  the 
opinion  is  that  the  EFS  as  first  filed 
expires  in  a  given  time,  that  a 
continuation  modifies  it  as  to  its 
expiration  date,  and  that  a  continuation 
thus  is  an  amendment  and  subject  to  the 
same  requirement  as  an  amendment,  in 
the  absence  of  a  contrary  provision  in 
the  legislation. 

Obligations  subject  (§205.213) 

One  person  objected  to  the  opinion  in 
5  205.213(c)  that  security  interests 
existing  prior  to  establishment  of  a 
system  can  be  recorded  in  the  system. 
The  legislation  contains  nothing  to  limit 
its  application  to  interests  created  after 
establishment  of  a  system. 

Litigation  as  to  whether  a  system  is 
operating  in  compliance  (§  205.214) 

One  person  objected  to  the  lack  of 
any  provision  for  verification  that  a 
system  is  operating  in  compliance,  and 
the  lack  of  any  assurance  for  a  secured 
party  that  filing  with  a  system  will 
provide  any  protection.  These  are 
inherent  in  the  legislation. 

One  person  recommended  deletion  of 
5  205.214  entirely.  It  is  intended  to  give 
some  information  to  non-lawyers  which 
any  lawyer  already  has. 

List  of  Subjects  in  9  CFR  Fart  205 

Agriculture,  Central  filing  system. 
Definitions.  Certifications.  Interpretive 
opinions. 
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Administrator.  Packers  and  Stockyards 
A  dministralion. 

Accordingly  amendments  to  9  CFR 
Part  205  are  proposed  and  set  forth 
below. 

PART  205— CLEAR  TITLE- 
PROTECTION  FOR  PURCHASERS  OF 
FARM  PRODUCTS 

1.  The  authority  for  Part  205  is  revised 
to  read  as  follows: 

Authority.— Sec  1324(1).  Pub.  L  99-198.  99 
Stat.  1535.  7  U.S.C.  1631;  Secretary's 
Memorandum  dated  February  13, 1986:  7  CFR 
2.17(e)(3).  2.56(a)(3),  as  amended  )une  17. 
1986. 

2.  a.  In  the  Table  of  Contents  for  9 
CFR  Part  205,  the  headings  of  §§  205.102. 
205.105,  205.106  and  205.208  would  be 
revised  to  read  as  follows: 

***** 

205.102  Name  of  person  subjecting  a  farm 
product  to  a  security  interest,  on  EFS  and 
master  list — format. 

205.105  Master  list  and  portion  thereof 
distributed  to  registrants — format. 

205.106  Farm  products. 

***** 

205.206  Distribution  of  portions  of  master 
list — registration — information  to  non- 
registrants  on  request. 

***** 

(b)  Section  205.102  would  be  revised 
to  read  as  follows: 

§  205.102    Name  of  person  subjecting  s 
farm  product  to  a  security  Interest,  on  EFS 
and  master  list— format 

On  an  EFS,  and  on  a  master  list,  the 
name  of  the  person  subjecting  a  farm 
product  to  a  security  interest  must 
appear  as  follows: 

(a)  In  the  case  of  a  natural  person,  the 
surname  (last  name  or  family  name) 
must  appear  first; 

(b)  In  the  case  of  a  corporation  or 
other  entity  not  a  natural  person,  the 
name  must  appear  beginning  with  the 
first  word  or  character  not  an  article. 

(c)  Section  205.103(a)  (3)  and  (4)  would 
be  revised  and  the  introductory  text  of 
paragraph  (a)  is  republished  to  read  as 
follows: 

§  205. 1 03    EFS— Minimum  Information. 

(a)  The  minimum  information 
necessary  on  an  EFS  is  as  follows: 

***** 

(3)  Each  county  or  parish  in  the  same 
State  where  the  farm  product  is 
produced  or  to  be  produced: 

(4)  Name  and  address  of  each  person 
subjecting  the  farm  product  to  the 


security  interest,  whether  or  not  a 
debtor  (see  §  205.102); 

***** 

(d)  Section  205.104(a)(3)  would  be 
revised  and  the  introductory  text  of 
paragraph  (a)  is  republished  to  read  as 
follows: 

§  205.104    Registration  of  buyer, 
commission  merchant,  or  selling  agent— 
minimum  information. 

(a)  The  minimum  information 
necessary  on  a  registration  of  a  buyer, 
commission  merchant,  or  selling  agent  is 

as  follows: 
***** 

(3)  If  registrant  is  interested  only  in 
such  product  or  products  produced  in  a 
certain  county  or  parish,  or  certain 
counties  or  parishes,  in  the  same  State, 
the  name  of  each  such  county  or  parish. 
***** 

e.  Section  205.105  would  be  amended 
by  revising  paragraphs  (a)  and  (b)  to 
read  as  follows: 

§  205.105    Master  list  and  portion  tttereof 
distributed  to  registrants— format. 

(a)  The  master  list  must  contain  all  the 
information  on  all  the  EFS's  filed  in  the 
system,  so  arranged  that  it  is  possible  to 
deliver  to  any  registrant  all  such 
information  relating  to  any  product, 
produced  in  any  county  or  parish  (or  all 
counties  or  parishes),  for  any  crop  year, 
covered  by  the  system.  The  system  must 
be  able  to  deliver  all  such  information  to 
any  registrant,  either  in  alphabetical 
order  by  the  word  appearing  first  in  the 
name  of  each  person  subjecting  a 
product  to  a  security  interest  (see 

§  205.102),  in  numerical  order  by  social 
security  number  (or,  if  other  than  a 
natural  person,  IRS  taxpayer 
identification  number)  of  each  such 
person,  or  in  both  alphabetical  and 
numerical  orders,  as  requested  by  the 
registrant. 

(b)  Paragraph  (c)(2)(E)  requires  the 
portion  to  be  distributed  in  "written  or 
printed  form."  This  means  recording  on 
paper  by  any  technology  in  a  form 
which  can  be  read  by  humans  without 
special  equipment.  The  system  may. 
however,  honor  requests  from 
registrants  to  substitute  recording  on 
any  medium  by  any  technology 
including,  but  not  limited  to,  electronic 
recording  on  tapes  or  discs  in  machine- 
readable  form,  and  photographic 
recording  on  microfiche. 

•         «         *         •         • 

f.  Section  205.106  would  be  revised  to 
read  as  follows: 


§  205.106    Farm  products. 

The  farm  products,  according  to  which 
the  master  list  must  be  organized  as 
required  by  paragraph  (c)(2),  and  which 
must  be  identified  on  an  EFS  as  required 
by  paragraph  (c)(4)(D)(iv),  must  be 
specific  commodities,  species  of 
livestock,  and  specific  products  of  crops 
or  livestock.  The  section  does  not  permit 
miscellaneous  categories. 

g.  Section  205.201  would  be  amended 
by  revising  the  first  sentence  to  read  as 
follows: 

§  205.201    System  operator. 

The  system  operator  can  be  the 
Secretary  of  State  of  a  State,  or  any 

designee  of  the  State  pursuant  to  its  law. 

*  *  * 

h.  Section  205.205  would  be  amended 
by  adding  at  the  end  a  sentence  to  read 
as  follows: 

§205.205    Fees. 

*  *  *  The  fee  structure  is  discretionary 
with  the  State,  but  must  be  a 
consideration  in  review  for  certification 
since  it  was  intended  to  be  fair  as  to 
different  industry  segments. 

i.  Section  205.206  would  be  revised  to 
read  as  follows: 

§  205.206    Farm  products. 

(a)  The  master  list  must  be  organized 
by  farm  product  as  required  by 
paragraph  (c)(2),  and  the  farm  product 
must  be  identified  on  an  EFS  as  required 
by  paragraph  (c)(4)(D)(iv).  The  following 
is  a  list  of  such  farm  products. 

Rice,  rye,  wheat,  other  food  grains  (system 
must  specify  by  name). 

Barley,  com,  hay,  oats,  sorghum  grain, 
other  feed  crops  (system  must  specify  by 
name). 

Cotton. 

Tobacco. 

Flaxseed,  peanuts,  soybeans,  sunflower 
seeds,  other  oil  crops  (system  must  specify  by 
name). 

Dry  beans,  dry  peas,  potatoes,  sweet 
potatoes,  taro,  other  vegetables  (system  must 
specify  by  name). 

Artichokes,  asparagus,  beans  lima,  beans 
snap,  beets,  Brussels  sprouts,  broccoli, 
cabbage,  carrots,  cauliflower,  celery,  com 
sweet,  cucumbers,  eggplant,  escarole,  garlic, 
lettuce,  onions,  peas  green,  peppers,  spinach, 
tomatoes,  other  truck  crops  (system  must 
specify  by  name). 

Melons  (system  must  specify  by  name). 

Grapefruit,  lemons,  limes,  oranges, 
tangelos,  tangerines,  other  citrus  fruits 
(system  must  specify  by  name). 

Apples,  apricots,  avocados,  bananas, 
cherries,  coffee,  dates,  figs,  grapes  (&  raisins), 
nectarines,  olives,  papayas,  peaches,  pears, 
persimmons,  pineapples,  plums  (4  prunes). 


pomegranates,  noncitrus  fruits  (system  must 
specify  by  name). 

Berries  (system  must  specify  by  name). 

Tree  nuts  (system  must  specify  by  name). 

Bees  wax.  honey,  maple  syrup,  sugar  beets, 
sugar  cane,  other  sugar  crops  (system  must 
specify  by  name). 

Crass  seeds,  legume  seeds,  other  seed 
crops  (system  must  specify  by  name). 

Hops,  mint,  popcorn,  other  miscellaneous 
crops  (system  must  specify  by  name). 

Greenhouse  &  nursery  products  produced 
on  farms  (system  must  specify  by  name). 

Mushrooms,  trees,  other  forest  products 
(system  must  specify  by  name). 

Chickens,  ducks,  eggs,  geese,  turkeys,  other 
poultry  or  poultry  products  (system  must 
specify  by  name). 

Cattle  &  calves,  goats,  horses,  hogs,  mules, 
sheep  &  lambs,  other  livestock  (system  must 
specify  by  name). 

Milic,  other  dairy  products  produced  on 
farms  (system  must  specify  by  name). 

Wool,  mohair,  other  miscellaneous 
livestock  products  produced  on  farms 
(system  must  specify  by  name). 

Fish,  shellfish. 

Other  farm  products  (system  must  specify 
by  name). 

(b)  Note  the  definition  of  the  term 
"farm  product"  at  subsection  (c)(5).  and 
the  Conference  Report  on  Pub.  L.  99-198. 
No.  99-447,  December  17, 1985,  at  page 
486. 

(c)  A  State  may  establish  a  system  for 
specified  products  and  not  for  all.  A 
State  establishing  a  system  for  specified 
products  and  not  for  all  will  be  deemed 
to  be  "a  State  that  has  established  a 
central  filing  system"  as  to  the  specified 
products,  and  will  be  deemed  not  to  be 
such  a  State  as  to  other  products. 

j.  Section  205.207  (b)  and  (c)  would 
be  revised  to  read  as  follows: 

§  205.207    "Amount"  and  "reasonable 
description  of  the  property." 
***** 

(b)  Any  EFS  and  master  list  entry  will 
identify  a  product.  If  they  do  not  show 
an  amount,  this  constitutes  a 
representation  that  all  of  such  product 
owned  by  the  person  in  question  is 
subject  to  the  security  interest  in 
question. 

(c)  Any  EFS  and  master  list  entry  will 
identify  each  county  or  parish  in  the 
same  State  where  the  product  is  or  is  to 
be  produced.  If  they  do  not  show  any 
further  identification  of  the  location  of 
the  product,  this  constitutes  a 
representation  that  all  such  product 
produced  in  each  such  county  or  parish, 
owned  by  such  person,  is  subject  to  the 
security  interest. 
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k.  Section  205.208  would  be  amended, 
by  revising  paragraphs  (e)  and  (f).  and 
by  adding  new  pargraphs  (g)  through  (1), 
to  read  as  follows: 

S  205.208    IMstiUMition  of  portions  of 
master  list— registration — information  to 
non-registrants  on  request 
«         *         •         •         • 

(e)  The  section  requires  "regular" 
distribution,  to  registrants,  of  portions  of 
the  master  list  as  amended  from  time  to 
time  by  the  Filing  of  EFS's  and 
amendments  to  EFS's.  The  requirement 
that  the  distribution  be  "regular" 
necessarily  refers  to  an  interval 
speciHed  in  advance.  The  interval  may 
very  according  to  product  and  region. 
The  frequency  of  such  distribution  must 
be  a  consideration  in  review  for 
certification  since  distribution  must  be 
timely  to  serve  its  purpose.  While 
paragraph  (c)f2)(E)  (providing  that 
distribution  be  made  "regularly  as 
prescribed  by  the  State")  gives  each 
State  discretion  to  choose  the  interval 
between  distributions,  whatever  interval 
a  State  chooses  will  inevitably  make 
Ijossible  some  transactions  in  which 
security  interests  are  filed  in  the 
systems  but  registrants  are  not  subject 
to  them. 

(f)  Legislative  history  of  the  Section 
shows  that  buyers,  commission 
merchants,  and  selling  agents  are  not 
intended  to  be  liable  for  errors  or  other 
inaccuracies  generated  by  the  system. 
See  Nov.  22. 1985  Cong.  Rec.  Senate,  pg. 
S16300,  and  Dec.  18. 1985  Cong.  Rec. 
House,  pg.  H12523. 

(g)  In  furnishing  to  non-registrants 
"oral  confirmation  within  24  hours  of 
any  [EFS]  on  request  followed  by 
written  confirmation."  by  a  system 
operator  pursuant  to  paragraph  [c)(2)(F). 
any  failure  in  use  of  a  telephone  caused 
by  a  "busy  signal"  could  not  be  the 
basis  of  liability  of  the  system  operator. 
The  basis  for  this  is  that  paragraph 
(c)(2)(F)  does  not  mention  telephones. 
Also,  while  it  mentions  furnishing 
information  orally,  it  does  not  contain 
any  provision  as  to  how  queries  are  to 
be  received,  that  is,  orally,  in  writing,  or 
otherwise. 

(h)  Of  course  it  is  to  be  expected  that 
telephones  would  be  used  in  most  cases, 
but  use  of  them  is  not  required  by  the 
legislation  and  is  discretionary  with  the 
State. 

(i)  In  the  matter  of  receiving  queries 
and  giving  oral  replies  to  them, 
paragraph  (c)(2)(F)  will  be  complied 
with  if  a  system  operator  maintains  an 
office  and  staff  where  a  query  can  be 
received  on  business  days  and  during 
business  hours  such  as  are  regular  in  the 
State,  and  where  an  oral  reply  will  be 
available  on  the  regular  business  day 


following  the  day  on  which  the  query  is 
received,  at  or  before  the  time  of  day 
when  it  was  received. 

(j)  Written  confirmation  is  required, 
by  paragraph  (c)(2)(F),  to  be  given  to 
any  non-registered  buyer,  commission 
merchant,  or  selling  agent. 

(k)  Such  a  written  confirmation 
pursuant  to  paragraph  {c)(2)(F)  does  not 
alter  the  liability  of  the  non-registrant 
querying  the  system  and  receiving 
information  about  a  security  interest 
recorded  in  it.  The  basis  of  this,  as 
above,  is  that  non-registrants  are  subject 
to  security  interests  recorded  in  a 
system  whether  or  not  they  know  about 
them,  and  must  query  the  system  for 
their  protection. 

(1)  The  Section  does  not  specify  when 
or  how  the  written  confirmation  must  be 
furnished,  but  provides  only  that  it  must 
follow  the  oral  information.  Thus  the 
time  and  method  of  furnishing  written 
confirmation  is  discretionary  with  the 
State. 

1.  Section  205.209(b)  would  be  revised 
to  read  as  follows: 

§  205.209    Amendment  or  continuation  of 

EFS. 

*         •         •         •         * 

(b)  Where  an  owmer  of  a  product 
makes  a  change,  such  as  planting  a 
different  crop  or  purchasing  different 
animals  from  what  was  represented, 
without  informing  the  secured  party,  so 
that  the  master  list  entry  is  rendered  not 
informative,  but  the  EFS  and  master  list 
are  not  amended  through  no  fault  of  the 
secured  party,  the  section  is  silent  as  to 
the  consequences.  However,  see  the 
legislative  history  cited  in  §  205.208(f). 

***** 

m.  Section  205.213  would  be 
amended  by  adding  a  new  paragraph  (d) 
to  read  as  follows: 

§  205.21 3    Obligations  sub)*ct— "person 
Indebted"— "debtor." 

***** 

(d)  A  system  can  be  in  compHance 
with  the  Section,  although  it  reflects 
security  interests  not  supported  by  EFS's 
as  defined  in  the  legislation,  and 
although  it  reflects  security  interests  on 
items  other  then  farm  products. 
However,  paragraph  (e)(2)  and  (3),  and 
(g)(2)(C)  and  (D),  will  apply  only  as  to 
entires  reflecting  farm  products  and 
supported  by  EFS's  as  defined  in  the 
Section,  and  it  must  be  possible  to 
distinguish  the  entries  to  which  these 
provisions  apply  from  the  other  entries. 

[PR  Doc.  86-14008  Filed  6-20-«6:  8:45  am] 
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DEPARTiyiENT  OF  TRANSPORT ATIOH 
Federal  Aviation  Administration 

14CFRPart39 

[Docicet  No.  86-CE-15-AO] 

Airworthiness  Directives;  Arctic 
Aircraft  Company  Model  Interstate  S- 
1B2  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD), 
applicable  to  Arctic  Aircraft  Company 
Model  Interstate  S-1B2  airplanes.  This 
AD  would  require  that  the  glide  or  dive 
operating  airspeed  limit  (hereinafter 
referred  to  as  the  never-exceed  speed) 
of  Arctic  Interstate  S-1B2  airplanes 
operated  as  landplanes  be  reduced  from 
its  present  value  of  160  miles  per  hour  to 
142  miles  per  hour.  The  proposed 
reduction  of  the  never-exceed  speed  will 
preclude  the  occurrence  of  possibility 
catastrophic  flutter  by  hmiting  the 
airplane  operation  to  a  speed  range  with 
an  upper  limit  too  low  to  excite  flutter  of 
the  elevators  and/or  even  when  those 
elevators  and/or  ailerons  have  no 
balance  weights  installed. 
DATE:  Comments  must  be  received  on  or 
before  July  27, 1986. 
ADDRESSES:  Arctic  Aircraft  Company 
Service  Bulletin  No.  5,  dated  April  15. 
1986,  and  the  FAA  Approved  Airiine 
Flight  Manual  (AFM)  for  the  Arctic 
Model  Interstate  S-1B2  airplane. 
Revision  7  dated  April  15. 1986, 
applicable  to  this  AD  may  be  obtained 
from  Arctic  Aircraft  Company,  Post 
Office  Box  6-141;  Anchorage.  Alaska 
99502;  Telephone  (907)  243-1580,  or  the 
Rules  Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  duplicate 
to  Federal  Aviation  Administration; 
Central  Region;  Office  of  Regional 
Counsel;  Attention:  Rules  Docket  No. 
86-CE-15-AD;  Room  1558;  601  East  12th 
Street;  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Gordon  K.  Mandell;  FAA;  Aircraft 
Certification  Office,  ANM-IOOA;  701  C 
Street.  Box  14;  Anchorage,  Alaska  99513; 
Telephone  (907)  271-5927 
SUPPlfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration;  Central 
Region.  Office  of  the  Regional  Counsel; 
Attention:  Airworthiness  Rules  Docket 
No.  86-CE-15-AD;  Room  1558;  601  East 
12th  Sti^et;  Kansas  City.  Missouri  64106. 

Discussion 

On  June  12, 1985,  the  FAA  received  a 
Malfunction  or  Defect  (M  or  D)  Report 
and  two  related  Service  Difficulty 
Reports  in  which  the  submitter  stated 
that  he  had  found  the  balance  weights 
missing  from  both  elevators  of  an  Arctic 
Model  Interstate  S-1B2  airplane,  when 
replacing  the  covering  fabric.  The 
reports  were  forwarded  to  the  FAA 
Anchorage  Aircraft  Certification  Office 
(ACO)  for  further  investigation.  Upon 
contacting  the  Arctic  Aircraft  Company 
(hereinafter  referred  to  as  the 
manufacturer),  the  FAA  was  informed 
that  several  Interstate  S-1B2  airplanes 
had  been  built  without  elevator  balance 
weights,  and  moreover  that  these 
airplanes  had  also  been  built  without 
aileron  balance  weights.  These  weights 
are  required  as  part  of  the  approved 
type  design  of  the  Model  Interstate  S- 
1B2  airplane  and  were  deemed  essential 
during  the  original  certification  of  the 
landplane  version  of  the  airplane,  to 
assure  freedom  from  flutter  at  all  speeds 
up  to  and  including  the  never-exceed 
speed  of  160  miles  per  hour  (MPH).  The 
manufacturer  incorrectly  believed  that 
(1)  the  weights  were  not  essential  to 
•  flutter  prevention,  (2)  deletion  of  the 
weights  had  been  approved,  and  (3)  no 
drawing  changes  showing  the  deletion 
of  balance  weights  from  die  elevators 
were  required.  The  manufacturer  also 


informed  the  FAA  that  all  29  Arctic 
Interstate  S-1B2  airplanes  manufactured 
as  of  September  1985,  had  been  built 
without  either  elevator  or  aileron 
balance  weights,  and  claimed  that  early 
in  the  certification  program  a  flight  test 
had  been  successfully  conducted  to  the 
maximum  design  dive  airspeed  to 
demonstrate  that  the  skiplane  version  of 
the  Model  Interstate  S-1B2  without  the 
balance  weights  is  free  from  flutter. 
However,  the  manufacturer's  own 
Statements  of  Conformity  contradict  his 
contention  that  the  particular  test 
airplane  was  presented  for  flight  testing 
with  the  balance  weights  removed.  The 
FAA  determined,  after  further 
investigation,  that  Arctic  Aircraft 
Company  possessed  no  data 
substantiating  the  deletion  of  the 
weights  from  the  Model  Interstate  S-1B2 
type  design.  During  January  1986.  the 
manufacturer  performed  a  ground 
vibration  survey  of  a  production 
airplane  and  determined  the  moments 
and  products  of  inertia  of  the  elevators 
and  ailerons  without  the  balance 
weights  installed,  but  was  unable  to 
show  that  the  Interstate  S-1B2  airplane 
design  complies  with  the  flutter 
prevention  criteria  of  its  original 
certification  basis  at  a  never-exceed 
speed  of  160  miles  per  hour,  without  the 
balance  weights  installed.  The 
manufacturer  was  able  to  show  that  the 
Interstate  S-1B2  airplane  without 
balance  weights  complies  with  the 
flutter  prevention  criteria  of  its  original 
certification  basis  at  a  never-exceed 
speed  of  142  MPH  and  proposed  that 
corrective  action  consist  of  a  reduction 
in  the  never-exceed  speed  of  the 
Interstate  S-1B2  landplane. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Arctic  Model 
Interstate  S-1B2  airplanes  of  the  same 
design,  the  AD  would  require 
incorporating  Arctic  Aricraft  Company 
Service  Bulletin  No.  5  which  requires  (1) 
re-marking  the  airspeed  indicators  so 
that  the  upper  limit  of  the  yellow  arc 
and  the  location  of  the  red  radial  line  is 
142  mph  (123  knots)  on  all  Model 
Interstate  S-1B2  airplanes,  (2)  issuing 
revised  FAA  approved  Airplane  Flight 
Manuals  for  all  Model  Interstate  S-1B2 
airplanes,  and  (3)  replacing  the  placards 
reading  "SEAPLANE  MANEUVERING 
SPEED  105  MPH  (CAS) "  and 
"SEAPLANE  MAXIMUM  SPEED  142 
MPH  (CAS)"  with  placards  reading  only 
"SEAPLANE  MANEUVERING  SPEED 
105  MPH  (CAS)." 

The  FAA  has  determined  there  are 
approximately  29  airplanes  affected  by 
the  proposed  AD.  The  cost  of  complying 
with  the  proposed  AD  is  estimated  to  be 
$350  per  airplane.  The  total  cost  is 


estimated  to  be  $10,150  to  the  private 
sector.  The  cost  is  so  small  that 
compliance  with  the  proposal  will  not 
have  a  significant  financial  impact  on 
any  small  entities  owning  affected 
airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291.  (2)  is  not  a 
significant  rule  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979)  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety. 
Aircraft.  Safety. 

The  Proposed  Amendment 
PART  39— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
die  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised,  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  1189. 

2.  By  adding  the  following  new  AD: 

Arctic  Aircraft  Company:  Applies  to  Arctic 
Model  Interstate  S-1B2  "Tern"  (Serial 
Numbers  1001  through  1029)  airplanes 
certificated  in  any  category. 
Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  or  within  31 
calendar  days  after  the  effective  date  of  this 
AD,  whichever  comes  first,  unless  already 
accomplished. 

To  preclude  the  possibility  of  catastrophic 
flutter  of  the  ailerons  and/or  the  elevators 
during  flight  at  high  speeds,  resulting  in 
possible  loss  of  the  airplane,  accomplish  the 
following: 

(a)  Re-mark  the  airspeed  indicator  by 
removing  that  portion  of  the  yellow  arc  that 
presently  extends  from  142  miles  per  hour 
(123  knots)  to  160  miles  per  hour  (139  knots), 
and  the  red  radial  line  presently  located  at 
160  miles  per  hour  (139  knots),  and  marking  a 
red  radial  line  located  at  142  miles  per  hour 
(123  knots). 

(b)  Replace  the  existing  Airplane  Flight 
Manual  (AFM)  with  the  FAA  approved 
Airplane  Flight  Manual  for  the  Arctic  Model 
Interstate  S-1B2  airplane,  Revision  7,  dated 
April  15, 1986.  If  the  airplane  is  currently 
operated  as  a  seaplane,  detach  the  FAA 
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approved  Seaplane  Fitght  Manua. 
Supplement  fwa  the  existing  Airplaae  Flight 
Manual  and  attach  H  to  the  new  Manual. 
Also,  detatA  my  FAA  apprerved  Airplane 
Flight  MattMl  Supplements  required  wtfc 
currently-imirtlr  d  major  aHerationa.  fram  the 
existing  Airplane  Flight  Manual  and  aMach 
tkem  to  the  aevr  ManuaL 

Ic]  Check  the  airpiaae's  JostruateBt  ^aael  t* 
determine  if  tiiere  i«  a  placard  reading 
"SEAPLANE  MANEUVERING  SPEED  W5 
MPH  (CASr  and  "SEAPLANE  MAXIMUM 
SPEED  1«  MPH  fCAS)".  ff  so,  remove  the 
existing  placard  attdreptaoe  it  with  Jhe 
placard  readJai!  -SEAHAUffi 
MANEUVEWNG  SPEED  185  MPH  (CAS)", 
supplied  with  Arctic  Aircraft  Coaipany 
Service  BuHetin  No.  5. 

(d)  Accomplish  the  actions  required  in 
paragraph  (a)  of  this  AD  at  a  certificated 
repair  station  with  a  Class  1  instrument 
rating  or  an  appropriate  limited  instrument 
rating.  The  ol»«*s  and  actwns  required  in 
paragraphs  PH  •nd  (c)  «f  Ais  AD  may  be 
accomplished  by  the  oMner/operator.  Make 
the  entries  in  the  airplanes's  maintenance 
records  documenting  the  accomplishment  of 
the  inspectiona.  checks,  and  actions  required 
by  this  AD  aa  prescribed  by  FAR  91.173. 

(e)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Anchorage  Aircraft  Certification 
Office  (ANM-IOOA):  FAA:  701  C  Street.  Box 
14;  Anchorage,  Alaska  99513. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  #ie  docnnents  referred  to 
herein  upon  request  to  Aidic  Aircraft 
Company:  Posl  Office  Box  6-141:  Anchorage. 
Alaska  99502;  Telephooe  (907)  24^-1580.  or 
FAA:  Office  of  the  Regional  Counsel;  Room 
1558:  601  East  12th  Street:  Kansas  City, 
Missouri  64168. 

Issued  in  Kansas  City,  Missouri,  on  June  12, 
1986. 

)erold  M.  Cfaavkin, 
Acting  Director.  Central  Region. 
|FR  Doc.  86-14032  Filed  6-^20-86:  8:45  am] 
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14CFRPart39 

[Docket  No.  B6-NM-13«-AD1 

Airworthiness  Directives;  McOorwwII 
Douglas  Model  DC-9-80  (MD-80) 
Series  Airplanes  Equipped  with  Pratt 
and  Whitney  (P&W)  JT8D-209,  -217,  or 
-217A  Engines 

agency:  Federal  Aviation' 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRMl. 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD)  that  would 
require  engine  and  airplane  performance 
limitations  on  McDonnell  Douglas 
Model  DC-9-80  series  airplanes 
equipped  with  Pratt  and  Whitney  (P&W) 
ITBD-209,  -217,  or  -217A  engines.  This 
action  is  prompted  by  FAA  findings  that 
a  flutter  condition  exists  in  the  low 


pressure  compressor  (LPC)  5th  stage 
rotor  blades  wUhin  the  engine  operating 
envelope  and  below  the  LJ^G  (Ni)  rotor 
speed  redline  limit.  This  proposed  AD  is 
necessary  to  nwiiiitain  an  acceptable 
lev«l  of  safety  until  Dwxiilied  blades  are 
instelied. 

DATE  CoRUBeots  nwst  be  received  no 
later  than  I«ly  30, 1966. 
ABORESS:  Send  comments  on  the 
proposal  m  duplicate  to  Federal 
Aviation  Adrainistratian,  Northwea* 
Nfauntain  Region,  Office  of  the  ftegioQal 
Counsel  (Attn:  ANM-1«),  Attention 
Airworthiness  Rules  Docket  No.  «6-NM- 
136-AD,  17906  Pacific  Highway  Sooth, 
C-68966,  Seattle,  Wastington  98UB.  The 
applicable  service  infomation  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director,  Publications  and  Training.  Cl- 
750  (54-60).  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  4344 
Donald  Douglas  Drive,  Long  Beach. 
California  90606. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ken  Izumikawa.  Aerospace 
Engineer,  Propnlsion  Branch,  ANM- 
140L,  FAA,  Northwest  Mountain  Region. 
Los  Angeles  Aircraft  Certificatioa 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach.  CaHfomia  90808;  telephone  (213) 
514-6327. 
SUPPLEMENTARY  INFORMATION: 

Comments  lavited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communication  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  the  light  of  the  comments  received. 
All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  of  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA/public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rule  Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 


the  R^ional  Counael  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-136-AD,  17900  Pacific 
Highway  South.  C-6e966.  Seattle. 
Washington  98166. 

Discussion 

Dwriog  certification  testing  on  three 
P» W  fraD-219  engines,  fifth  stage 
compreaaor  blades  failed  at  maximum 
power.  One  failure  caused  a  complete 
loss  of  tivust.  The  FAA  New  England 
En^e  Certiiication  Office  findings 
confiiaed  that  the  blade  failures  were 
caused  by  flutter,  which  necessitated  a 
blade  redesign  to  successfully  pass  the 
certification  standards.  Follow-on 
testing  by  P&W,  also  confirmed  that  the 
blade  flutter  problem  exists  in  the  prior 
JT8D-209,  -217,  and  -E17A  series 
engines  in  certain  enviixjnments.  The 
FAA  is  presently  considering  a  proposal 
to  mandate  blade  replacement  in  these 
engines. 

In  the  interim,  this  proposed  AD 
would  require  engine  and  airplane 
performance  limitations.  Ni  rotor  speed 
limits,  Minimum  Equipment  List  (MEL) 
restrictions,  and  a  placard,  to  minimize 
the  potential  for  engine  failure  from  this 
cause. 

It  is  estimated  that  271  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  4 
maohours  per  airplane  to  accomplish  the 
required  action,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  n  these  figures,  the  total  cost 
impact  of  the  AD  is  estimated  to  be 
$43,360. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any.  Model  DC-9-80 
series  airplanes  are  operated  by  small 
entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 
PART  71-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
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proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulation  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  1354(a),  1421  and  1423; 
49  U.S.C,  106(g)  (Revised,  Pub,  L  97-449. 
January  12. 1983);  and  14  CFR  11,89. 

2,  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-9-80  (MD-80)  series 
airplanes,  certificated  in  any  category, 
equipped  with  Pratt  and  Whitney  (P&W) 
1T8D-209.  -217,  or  -217A  engines,  listed  in 
P&W  Service  Bulletin  5618,  dated  November 
26. 1985.  Compliance  required  as  indicated, 
unless  previously  accomplished. 

To  prevent  5th  stage  compMsor  blade 
failure  from  flutter  and  the  possibility  of 
engine  power  loss,  accomplish  the  following 
within  30  calendar  days  after  the  effective 
date  of  this  airworthiness  directive: 

A.  Revise  the  McDonnell  Douglas  DC-9-to 
FAA-approved  Airplane  Flight  Manual 
(AFM)  MDC-)8480  (English)  or  MDC-I8480M 
(Metric)  to  add  the  following: 
Section  I — Limitations 

1 ,  Engine  operation  with  engine  or  engine 
and  airfoil  anti-ice  on. 

a.  Take  off  with  ARTS— ON,  is  not 
permitted  when  operating  within  the  pressure 
altitude  and  ambient  temperature 
combinations  listed  in  Table  1. 

Table  1 


^tSo^ 

Pressure  sMilude  (laet) 

AiiKjierrt 

lecnpeiature 

OAT  CO 

200 

above  3700 ...      .._ 

above  -2S' 

217  

above  750.        _    

above  -35' 

21 7A 

above  2700  _ „ 

ibove  -tS' 

b.  Maximum  static  takeoff  thrust  (MTO) 
must  be  reduced  [minus  delta  Engine 
Pressure  Ratio  (EPR)|,  when  operating  within 
the  pressure  altitude  and  ambient 
temperature  combinations  listed  in  Table  2, 
and  the  maximum  takeoff  gross  weight  must 
be  reduced  in  accordance  with  the 
prodedures  established  in  Appendix  1  of  the 
AFM. 

Note. — ^The  Appendix  1  limitation 
pertaining  to  thrust  "lower  than  normal 
takeoff  EPR"  and  to  contaminated  runways 
are  not  applicable  when  operating  to  the 
performance  limitations  of  this  AD. 

Table  2 


Engine  type 
JT80- 

Pressure  aNitude 
(lee() 

Ambnnt 
temperature 

OAT  CO 

Delta 
EPH 

217 

217A       

2000  10  4000 

above  2700 

30-  10-15*  _.. 
above  -15' _. 

-.015 
-  035 

maximum  landing  gross  weight,  limited  by 
approach  climb  requirements,  in  the  AFM, 


c.  Maximum  inflight  thrust  for  go  around 
(GA)  must  be  reduced  (minus  delta  EPR), 
when  operating  within  the  pressure  altitude 
and  ram  air  temperature  combinations  listed 
in  Table  3.  and  auto  throttles  must  be  off.  The 
maximum  takeoff  gross  weight,  hmited  by 
fuel  dump  exemption  requirements,  and  the 


must  be  reduced  by  the  weight  decrement  in 
Table  3. 


Tables 


Engine 

Preesure  aMIuda  (feet) 

Ram  air  temperature  RAT  CQ 

Delia 
EPR 

WaigM 

217 

217A....... 

25*  to     5*                          

-.01S 

-.035 

2400 

above  3100 _ - 

tfwve  0* _     ...~ 

saoo 

2.  Engine  Indicating  System 

a.  Pressure  Ratio  Indicating  System  for 
each  engine  must  have  the  pointer,  digital 
counter,  and  maximum  limit  chevron 
operative  prior  to  takeoff. 

b  N,  Thchometer  System  for  each  engine 
must  be  operative  prior  to  takeoff. 

Note.— The  McDonnell  Douglas  DC-9 
Master  Minimum  Equipment  List  (MMEIL). 
Revison  #21,  dated  November  1, 1984,  and 
subsequent  revisions.  Page  77-1.  Item  77-1, 


Press  Ratio  Indicating  System  (with  Pointer 
and  Digital  Counter)  (Series  80)  and 
Maximum  Limit  Chevrons  (Series  80),  and 
Item  77-3,  N,  Itehometer  Indicating,  are 
affected  by  the  above  AFM  Limitations  which 
take  precedence  over  the  MMEL, 

3,  LPC  (NJ  Rotor  Speed  Flutter  Limits 
(Table  4) 

a.  Comply  with  maximum  Ni  rotor  speed 
limits  in  Table  4  if  less  than  cockpit  Ni  gage 
limits. 


Table  4.— Maximum  N,  Rotor  Flutter  Speed  Limits  (%) 


RAT 

Presaure  attilude  (tt) 

•c 

0 

1000 

2000 

3000 

4000 

5000 

6000 

7000 

6000 

8000 

-40 

83.7 

944 

95.1 

95.9 

866 

97J 

86.0 

08.7 

88.4 

100.1 

-30 

951 

95.7 

963 

97.0 

97.6 

96.2 

96.8 

89.5 

100.1 

100.7 

-20 

964 

97.0 

97.5 

96.1 

96.6 

90.2 

997 

tOOJ 

100.8 

101.4 

-10 

976 

96.2 

96.7 

99.2 

996 

100.1 

100.6 

WIO 

101.5 

102X> 

0 

90.1 

98.5 

99.9 

ioa3 

100.7 

1010 

101.4 

101.8 

102.2 

102.6 

10 

1004 

100.8 

101  1 

101.4 

101.7 

102.0 

102.3 

1026 

102.8 

103.2 

20 

101.8 

102.0 

1022 

102.5 

1027 

102J 

103.1 

1034 

1034 

HOM 

30 

103.1 

103.3 

103.4 

103.6 

103.7 

103.9 

104.0 

104.1 

104.3 

104.4 

40 

104.4 

104.5 

104.6 

104.7 

1047 

104.6 

1049 

104.9 

105.0 

105.0 

SO 

105.7 

105.8 

105.6 

105.6 

105.8 

105.8 

105.7 

105.7 

105.7 

105.7 

b.  For  bleed  configurations  stated  below, 
corrections  in  Table  5  (minus  delta  Ni%)  must 
be  applied  to  Table  4  (Maximum  Ni  rotor 
flutter  speed  limits). 

Note. — Abbreviations  used  below  are  as 
follows: 

EIP-Engine  Ice  Protection 
AIP-Airfoil  Ice  Protection 
A/C-Air  Conditioning 
( —  xxx)-IT8D  dash  number  of  model 

Table  5 — Correction  Increments 
Appucable  to  Table  4 


Bleed 

Normal  takeoM 
(Orange  bne 

Mawnura 
takeo«l(Red 

Infligbt 
talieotr(Rad 

Sutler  limt) 

kne  nutter 

line  flutter 

(percent) 

limt) 

limit) 

EIP-o« 

(-209).  -3.7... 

All  engines. 

Alengmes, 

no 

no 

correcUorv 

con-ection 

AIP-0« 

(-217).  -4.7... 

A/C — on  or 

(    217A).  -3.7. 

oH 

EIP-oo 

(208).  -5.7... 

AHanginet. 

AMenginaa. 

-2.0%. 

-3.0%. 

AlP— o« 

(-217).  -6.7.... 

kJC-onxx 

(-217A).  -5J. 

on 

ElP-on 

(-208).- 5.7. .„ 

Alengnes. 

Alengirtes. 

-iON. 

-4.4% 

AlP— on 

(  -217).  -67... 

A/C— on  Of 

(-217A).  -5J. 

ofl. 

B.  Install  a  cockpit  pUcard  near  the  engine 
Ni  speed  indicators  stating: 


"Maximum  N,  limits  must  be  established 
for  each  takeoff  and  go-around." 

C.  Terminating  action  for  this  AD  is  the 
installation  of  the  modified  blades,  P/N 
804505.  in  accordance  with  P&W  Service 
Bulletin  5618,  dated  November  28, 1985,  or 
later  FAA-approved  revisions,  or  other 
equivalent  FAA-approved  5th  stage  blades. 

D.  A  copy  of  this  AD  inserted  in  the  FAA- 
approved  AFM  may  l>e  considered  as  an 
acceptable  means  of  compliance  with  the 
required  AFM  revisions, 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21,197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD, 

F.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region, 

All  persons  affected  by  this  proposal  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  the 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846.  Attention:  Director,  Publications  and 
Training.  Cl-750  (54-60).  These  documenU 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  4344  Donald 
Douglas  Drive,  Long  Beach,  California. 


BEST  COPY  AVAILABLE 
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Issued  in  Seattle.  Washington,  on  |une  16. 
1988. 

David  E.  lones. 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  86-14040  Filed  6-20-86;  ft45  am) 
MLLING  CODE  4t10-19-ll 

14  CFR  Part  39 

(Docket  No.  86-CE-14-AD1 

Airworthiness  Directives;  Piper  MIodel 
PA-42-1000  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD), 
applicable  to  certain  serial  numbered 
Piper  Model  PA-42-1000  airplanes.  This 
AD  would  require  use  of  continuous 
ignition  during  landing.  The  FAA  has 
received  reports  of  engine  flameouts 
when  the  power  levers  are  retarded  to 
ground  idle  during  landing.  These 
flameouts  are  believed  to  be  caused  by 
ice  ingestion.  The  actions  specified  in 
the  proposed  AD  are  necessary  to 
preclude  possible  power  interruptions 
due  to  flameouts  by  providing  a  source 
of  ignition  to  quickly  reestablish 
combustion. 

DATES:  Comments  must  be  received  on 
or  before  July  27. 1986. 
ADDRESSES:  Piper  Service  Bulletin  No. 
816A,  dated  January  24, 1988,  applicable 
to  this  AD  may  be  obtained  from  Piper 
Aircraft  Corporation,  2926  Piper  Drive. 
Vero  Beach.  Florida,  32960;  Telephone 
(305)  567-4361  or  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  86-CE-14- 
AD,  Room  1558.  601  East  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Moday 
through  Friday,  holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gil  Carter,  FAA,  Atlanta  Aircraft 
Certification  Office,  ACE-140A.  1075 
Innerloop  Road,  College  Park,  Georgia 
30337;  Telephone  (404)  763-7435. 
SUPPtEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 


duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Airworthiness  Rules  Docket 
No.  8ft-CE-14-Ad,  Room  1558.  601  East 
12th  Street.  Kansas  City,  Missouri  64106. 

Discussion 

There  have  been  five  reports  of  PA- 
42-1000  engine  flameouts.  One  aircraft 
reported  three  instances.  These 
flameouts  have  occurred  in  the  landing 
phases  of  flight  during  or  after  an  icing 
encounter.  In  April  of  1985,  the  Garrett 
Turbine  Engine  Company  (GTEC)  issued 
Operating  Information  (OI)  letter  331-11, 
which  emphasized  proper  use  of  the 
engine  inlet  anti-ice  system  and 
provided  additional  information  on  the 
supplementary  use  of  engine  ignition  in 
icing  conditions.  In  addition  to  this 
letter,  GTEC  tested  an  automatic-relite 
ignition  system  and  found  it  to  be 
effective  in  quickly  restoring  power 
during  a  fiameout  sequence  after 
ingestion  of  ice.  The  PA-42-1000  is 
equipped  with  an  automatic-relite 
system  which  functions  only  at  power 
settings  at  or  above  flight  idle.  If  a 
flame-out  occurs  on  landing  roll-out, 
reverse  thrust  operation  could  result  in 
an  asymmetric  condition  and  loss  of 
control.  Although  no  accidents  or 
incidents  have  resulted  from  these 
flameouts,  action  must  be  taken  to 
preclude  routinely  subjecting  pilots  to 
emergency  procedures  (engine  failure) 
on  landing  roll-out,  a  critical  phase  of 
flight  when  condition  exist  such  as  short 
runways,  crosswinds  or  contaminated 
runways  with  poor  braking  action. 
Therefore,  an  AD  is  being  proposed 
requiring  use  of  continuous  ignition 
during  landing  on  certain  Mode!  PA-42- 
1000  airplanes.  The  manufacturer  has 
advised  the  FAA  that  airplanes  after 


Serial  Number  42-5527033  will  have  a 
wiring  harness  installed  during 
production  which  will  remove  the  pilot 
from  the  auto-ignition  loop. 

The  actions  of  this  proposed  AD 
involve  only  a  change  in  the  POH/AFM 
procedures  and  do  not  require  any 
modification  to  the  airplane. 

Therefore,  it  has  been  determined  that 
the  optimum  compliance  time  for  the 
proposed  actions  should  be  10  hours 
time-in-service  after  the  effective  date  of 
the  AD. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Piper  Model 
PA-42-1000  airplanes  of  the  same 
design,  the  Ad  would  require  use  of 
continuous  ignition  during  landing  as 
detailed  in  Piper  Service  Bulleting  No. 
816A.  The  FAA  has  determined  there 
are  approximately  28  airplanes  affected 
by  the  proposed  AD.  The  cost  of 
amending  the  Pilots  Operating 
Handbook  and  FAA  approved  Aircraft 
Flight  Manual  (POH/AFM)  for  these 
airplanes  as  required  by  the  proposed 
AD  is  estimated  to  be  $20  per  airplane. 
The  total  cost  is  estimated  to  be  $560  to 
the  private  sector. 

The  cost  is  so  small  that  compliance 
with  the  proposal  will  not  have  a 
significant  financial  impact  on  any  small 
entities  owning  affected  airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  major  rule  under  the  provisions 
of  Executive  Order  12291.  (2)  is  not  a 
significant  rule  under  DOT  Regulators- 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979),  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safely. 
Aircraft,  Safety. 

The  Proposed  Amendment 

Part  14031— (Amended] 

According,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 


^•4AJ^'^ 
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2.  By  adding  the  following  new  AD: 

Piper 

Applies  to  Model  PA-42-1000  (Serial 
Numbers  42-5527001  through  and  including 
42-5527033]  airplanes  certificated  in  any 
category. 

Compliance:  Required  within  10  hours 
time-in-service  after  the  effective  date  of  this 
AD,  unless  already  accomplished. 

To  preclude  engine  flameout  during 
landing,  accomplish  the  following: 

(a)  Insert  copies  of  this  AD  in  the  Pilots 
Operating  Handbook  and  FAA  approved 
Aircraft  Flight  Manual  (POH/AFM)  and 
operate  as  described  herein: 

(1)  Insert  the  following  in  the  Operating 
Limitations  Section  on  pages  2-9:  "USE  OF 
CONTINUOUS  IGNITION"— "Ignition  must 
be  turned  ON  prior  to  landing  and  remain  ON 
until  the  landing  is  completed  or  until  climb 
has  been  established  following  a  balked 
landing." 

(2)  Insert  the  following  in  the  Normal 
Procedures  Section,  pages  4-14.  in  the 
BEFORE  LANDING  CHECKLIST:  "Ignition 
Switches.  .  .ON." 

(3)  Insert  the  following  in  the  Normal 
Procedures  Section,  pages  4-15  in  the 
BALKED  LANDING  checklist  and  pages  4-16 
in  the  AFTER  LANDING  Checklist:  "Ignition 
Switches  .  .  .  NORMAL." 

Note:  Piper  Service  Bulletin  816A  dated 
January  24, 1986,  applies  to  the  subject  of  this 
AD. 

(b)  An  equivalent  method  of  compliance 
with  this  AD,  if  used,  must  be  approved  by 
the  Manager,  Atlanta  Aircraft  Certification 
Office,  ACE^llSA  1075  Inner  Loop  Road. 
College  Park,  Georgia  30337;  Telephone  (404) 
763-7428. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  Piper  Aircraft 
Corporation,  Vero  Beach,  Florida,  or  FAA. 
Office  of  the  Regional  Counsel.  Room  1558, 
601  East  12th  Street,  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  June  12, 
1986. 

Jerold  M.  Chavldn, 
Acting  Director,  Central  Region. 
(FR  Doc.  86-14031  Filed  6-20-86;  8:45  am] 

eaUNQ  CODE  4t10-1S4f 


14  CFR  Pan  71 

I  Airspace  Docket  No.  86-ASW-15I 

Proposed  Revision  of  Transition  Area; 
Hebbronvllle,  TX 

AQENCV:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  transition  area  at  Hebbronvllle.  TX. 
The  intended  effect  of  the  proposed 
action  is  to  provide  adequate  controlled 
airspace  for  aircraft  executing  a  new 
special  instrument  approach  procedure 
to  the  Wyatt  Ranch  Airport. 


Hebbronvllle.  TX.  This  action  is 
necessary  since  a  nonfederal 
nondirectional  radio  beacon  (NDB)  has 
been  installed  to  serve  the  Wyatt  Ranch 
Airport.  Also,  a  review  of  Jim  Hogg 
County  Airport  operations  has  revealed 
a  need  for  additional  700-foot  transition 
area  airspace  to  accommodate  the  type 
aircraft  currently  using  the  airport. 
Coincident  with  this  proposed  action, 
the  Wyatt  Ranch  Airport  status  will  be 
changed  from  visual  flight  rules  (VFR)  to 
instrument  flight  rules  (IFR). 
DATE:  Comments  must  be  received  by 
August  7,  1986. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region. 
Docket  No.  8&-ASW-15,  Federal 
Aviation  Administration,  P.O.  Box  1689, 
Fort  Worth,  TX  76101. 

The  o^icial  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Southwest  Region,  Federal  Aviation 
Administration.  4400  Blue  Mound  Road. 
Fort  Worth.  TX. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  and  Procedures  Branch. 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  4400 
Blue  Mound  Road.  Fort  Worth.  TX. 

FOR  further  information  CONTACT: 

David  j.  Souder,  Airspace  and 
Procedures  Branch,  ASW-535,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689.  Fort  Worth.  TX  76101: 
telephone:  (817)  877-2622. 
SUPPlfMENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-ASW-15."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 


specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth.  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NFRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager. 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region,  P.O. 
Box  1689.  Fort  Worth,  TX  76101. 
Communications  must  identify  the 
notice  number  of  this  NWRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  Hebbronvllle,  TX. 
transition  area.  This  action  will  provide 
additional  controlled  airspace  for  Jim 
Hogg  County  Airport  and  also  estalbish 
a  700-foot  transition  area  for  the  Wyatt 
Ranch  Airport.  To  enhance  airport 
usage,  a  special  instrument  approach 
procedure  is  being  developed  for  the 
Wyatt  Ranch  Airport  utilizing  the  Wyatt 
Ranch  NDB  (PWY)  as  a  navigational 
aid.  The  establishment  of  a  special 
instrument  approach  procedure  based 
on  the  PWY  NDB  entails  the  designation 
of  regulatory  airspace,  a  transition  area, 
to  encompass  the  Wyatt  Ranch  Airport 
and  the  new  special  instrument 
approach  procedure  at  and  above  700 
feet  above  ground  level  within  which 
aircraft  are  provided  air  traffic  control 
service.  Transition  areas  are  designed  to 
contain  IFR  operations  in  controlled 
airspace  while  transiting  between  the 
terminal  and  en  route  environment.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  IFR  and  other 
aircraft  operating  under  VFR.  This 
proposed  action  will  also  change  the 
airport  status  from  VFR  to  IFR.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2. 
1986. 
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The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Transition  areas. 

The  Proposed  Amendment 

PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69 

Hebbronville^  TX  f Amended/ 

2.  Section  71.181  is  amended  as 
follows: 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-inile 
radius  of  lim  Hogg  County  Airport  (lat. 
27°20'57"  N..  long.  98'4412"  W.).  and  within 
3.5  miles  each  side  of  the  326-degree  bearing 
from  the  NDB  (lat.  27°2113"  N..  long. 
98'44'38"  W.)  extending  from  the  6.5-mile 
radius  to  11.5  miles  northwest  of  the  NDB; 
within  a  6.5-mile  radius  of  the  Wyatt  Ranch 
Airport  (lat.  27'2517-  N..  long.:  98°3628'  W); 
within  3  miles  each  side  of  the  322-degree 
bearing  from  the  Wyatt  Ranch  NDB  (lat. 
27'25'5«"  N..  long.  98'36'35"  W.)  extending 
from  the  6.5-mile  radius  to  8.5  miles 
northwest  of  the  NDB. 
Issued  in  Fort  Worth.  TX.  on  June  6. 1986 

Richard  L  Failor, 

Manager.  Air  Traffic  Division.  Southwest 

Region. 

(FR  Doc.  86-14033  Filed  6-20-86;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Part  371 

(Docket  No.  60601-6101] 

General  License  for  Certified  End-User 
Procedure 

agency:  Export  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Export  Administration  is 
making  available  a  new  procedure 
designated  G-CEU  permitting  exports 
under  general  license  to  qualified 
foreign  parties  known  as  "Certified  End- 
Users".  This  procedure  will  allow  pre- 
certified  end-users  to  receive,  without 
the  exporter  having  to  obtain  a 
validated  license,  all  commodities  not 
restricted  by  371.2  or  by  Supplement  No. 
1  to  Part  373  of  the  Export 
Administration  Regulations. 

DATE:  Comments  should  be  received  by 

August  22, 1986. 

ADDRESS:  Comments  (six  copies)  should 

be  addressed  to  Betty  Ferrell, 

Regulations  Branch,  Export 

Administration,  P.O.  Box  273.  U.S. 

Department  of  Commerce,  Washington, 

DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Black,  Regulations  Branch,  Export 

Administration,  Telephone:  (202)  377- 

2440. 

SUPPLEMENTARY  INFORMATION: 

Rulemalcing  Requirements  and 
Invitation  to  Comment 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
l(a}  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

.2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  App.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 


requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
However,  because  of  the  importance  of 
the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  proposed  form  and 
comments  will  be  considered  in 
developing  final  regulations. 
Accordingly,  interested  persons  who 
wish  to  comment  are  encouraged  to  do 
so  at  the  earliest  possible  time  to  permit 
the  fullest  consideration  of  their  views. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  contains  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  This  collection  is 
pending  approval  by  the  Office  of 
Management  and  Budget.  Persons 
wishing  to  comment  on  this  collection  of 
information  should  address  their 
comments  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
the  Department  of  Commerce/ 
International  Trade  Administration. 

The  period  for  submission  of 
comments  will  close  August  22, 1986. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  person 
submitting  the  comments  and  will  not 
consider  them  in  the  development  of 
final  regulations. 

All  public  comments  on  these 
regulations  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  the 
Department  requires  comments  in 
written  form.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
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and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  be  made  available  for  public 
inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
International  Trade  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4104,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Patricia  L  Mann,  International  Trade 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-3031. 

List  of  Subjects  in  15  CFR  Part  371 

Exports,  Reporting  and  recordkeeping 
requirements. 

PART  371— [AMENDED] 

Accordingly,  the  Export 
Administration  Regulations  are 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  371  continues  to  read  as  follows: 

Authority:  Pub.  L.  96-72,  93  Stat.  503.  50 
U.S.C.  App.  2401  et  seq.,  as  amended  by  Pub. 
L.  97-145  of  December  29, 1981.  and  by  Pub.  L. 
9&-64  of  July  12, 1985:  E.0. 12525  of  July  1985 
(50  FR  28757,  July  16,  1985):  Pub.  L.  95-223,  50 
U.S.C.  1701  et  seq.;  E.0. 12532  of  September  9. 
1985  (50  FR  36881.  September  10. 1985). 

2.  A  new  |  371.14  is  added  to  read  as 
follows: 

§371.14    General  License  G-CEU:  Certified 
End-Users. 

A  General  License  G-CEU  for 
Certified  End-Users  is  established  to 
authorize  U.S.  exporters  to  ship  to  pre- 
certified  foreign  end-users  all 
commodities  not  restricted  by  §  371.2  or 
by  Supplement  No.  1  to  Part  373  of  the 
Export  Administration  Regulations, 
without  the  U.S.  exporter  having  to 
obtain  an  individual  validated  license. 
This  procedure  is  a  special  privilege.  It 
is  reserved  for  foreign  end-users  that 
demonstrate  and,  thereafter,  maintain 
an  exceptional  record  of  compliance 
with  U.S.  export  and  reexport  control 
regulations.  A  certified  End-User  must 
use  and  retain  the  commodities  obtained 
under  G-CEU  at  its  own  facilities  or 
dispose  of  them  only  to  other  Certified 
End-Users.  Any  other  use  or  disposition 


requires  prior  individual  authorization 
from  the  Office  of  Export  Licensing  of 
the  Department  of  Commerce. 

(a)  Eligible  countries.  Commodities 
may  be  exported  under  General  License 
G-CEU,  or  reexported  under  this 
procedure,  only  to  countries  listed  in 
Supplement  2  to  Part  373,  plus  Spain  and 
Canada.  Thereafter,  other  countries  may 
be  made  eligible  by  the  Department  of 
Commerce  in  accordance  with  section 
5(k)  of  the  Export  Administration  Act  of 
1979,  as  amended. 

(b)  End-use  restriction.  (1)  This 
procedure  only  authorizes  a  Certified 
End-User  (i)  to  use  the  commodities 
obtained  under  General  License  G-CEU 
at  its  own  facilities  located  in  an  eligible 
country,  or  (ii)  to  dispose  of  the 
commodities  to  other  Certified  End- 
Users,  subject  to  all  G-CEU  restrictions. 

Any  other  use  or  disposition  requires 
prior  individual  authorization  from  the 
Office  of  Export  Licensing  in  accordance 
with  Part  374  of  the  Export 
Administration  Regulations. 

(2)  This  procedure  does  not  authorize 
a  Certified  End-User  to  incorporate  U.S. 
parts,  components,  or  materials  received 
under  General  License  G-CEU  into 
foreign-made  end  products  for  purposes 
of  resale  or  reexport. 

(c)  Eligible  commodities.  All 
commodities  may  be  exported  to 
Certified  End-Users  except  those 
excluded  by  Supplement  No.  1  to  Part 
373  or  by  §  371.2  of  the  Export 
Administration  Regulations  and  except 
those  indicated  by  the  Department  of 
Commerce  on  the  face  of  the  particular 
consignee's  approved  Certification 
Statement. 

(d)  Eligible  End-Users— {\)  Business 
enterprises.  To  qualify,  a  business 
enterprise  that  is  a  candidate  for 
certification  must  be  a  legal  entity  with 
an  established  place  (or  places)  of 
business  in  one  or  more  eligible 
countries.  Affiliated  enterprises  must 
qualify  separately. 

(2)  Government  entities.  A 
government  agency  (as  described  in 
1  375.  2(b)(3)  of  the  Export 
Administration  Regulations)  of  an 
ejigible  country  may  also  become  a 
Certified  End-User  upon  being  certified 
by  the  Department  of  Commerce  as 
having  met  the  applicable  criteria  set 
out  below.  Each  such  agency  must 
qualify  separately. 

(3)  Notification.  Each  Certified  End- 
User  that  disposes  of  commodities 
originally  received  under  General 
License  G-CEU  to  another  Certified 
End-User  shall  notify  the  new  End-User 
that  the  commodities  are  subject  to 
these  General  License  G-CEU 
procedures  and  restrictions. 


(e)  Certification  criteria.  Each 
candidate  for  certification,  whether  a 
business  enterprise  or  Government 
agency,  will  be  reviewed  by  the 
Department  of  Commerce  in  order  to 
determine  whether  there  is  a  high 
expectation  that  such  candidate  would 
be  a  reliable  end-user  under  this 
procedure.  In  this  context,  the 
assessment  of  reliability  will  take  into 
account  such  factors  as  whether  or  not 
the  candidate  is — 

(1)  Currently  approved  as  a  consignee 
under  one  of  the  special  licensing 
procedures  described  in  Part  373  of  the 
Export  Administration  Regulations  or 
has  had  extensive  experience  as  a 
consignee  under  individual  validated 
licenses  issued  by  the  Department  of 
Commerce;  and 

(2)  Considered  by  the  Department  of 
Commerce  to  have  carried  out  its 
obligations  under  such  licenses  in 
accordance  with  U.S.  laws  and 
regulations. 

(f)  Publication  of  Certified  End-Users. 
The  Department  of  Commerce  will 
publish  the  names  and  addresses  of 
Certified  End-Users  in  Federal  Register 
announcements,  together  with  an 
indication  of  the  commodities,  if  any, 
that  may  not  be  shipped  under  General 
License  G-CEU  to  a  particular  Certified 
End-User.  The  Department  of  Commerce 
will  also  publish  announcements  in  the 
Federal  Register  if: 

(1)  The  Department  suspends  or 
revokes  an  end-user's  certification  under 
the  terms  of  the  General  License,  or 

(2)  A  Certified  End-User  notifies  the 
Department  that  it  no  longer  wishes  to 
participate  in  the  procedure,  or 

(3)  The  Department  of  Commerce 
modifies  the  list  of  commodities  that 
may  not  be  shipped  under  General 
License  G-CEU  to  a  particular  Certified 
End-User. 

(g)  Request  for  approval  as  Certified 
End-User. — (1)  Documents  required. 
Each  candidate  for  Certified  End-User 
shall  submit  to  the  Office  of  Export 
Licensing  a  Certification  Statement  and 
a  Comprehensive  Narrative  Statement 
prepared  in  accordance  with  the 
following  instructions: 

(i)  Certified  End-User  certification 
statement.  Two  originals  of  the 
following  statement  shall  be  typewritten 
on  the  official  letterhead  of  the 
candidate  and  shall  be  manually  signed 
by  a  responsible  official  who  is 
authorized  to  bind  the  candidate  to  all 
of  the  undertakings  and  commitments 
set  forth  in  the  statement: 

We  request  certification  under  the 
provisions  of  §  371.14  of  the  Export 
Administration  Regulations  of  the  U.S. 
Department  of  Commerce  as  a  Certified  End- 
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User  eligible  to  receive  exports  and  reexports 
of  certain  commodities.  We  understand  and 
will  comply  fully  with  the  provisions  of 
General  License  G-CEU  and  with  the  Export 
Administration  Regulations.  We  certify  that 
the  commodities  that  we  receive  under  this 
authorization,  either  from  a  U.S.  exporter  or 
from  another  Certified  End-User,  will  be  used 
and  retained  by  us  at  our  own  facilities  or 
disposed  of  only  to  another  Certified  End- 
User.  We  will  not  otherwise  resell,  reexport 
or  dispose  of  commodities  received  directly 
or  indirectly  under  General  License  G-CEU 
without  prior  written  authorization  from  the 
Office  of  Export  Licensing.  We  will  cooperate 
with  the  U.S.  Department  of  Commerce  in  the 
pre-certification  procedure  and  make 
available  such  records  as  are  necessary  to 
establish  our  credibility  and  reliability  to 
participate  in  this  procedure. 

We  certify  that  all  facts  contained  in  this 
Certification  Statement  and  all  attachments 
are  true  and  correct  to  the  best  of  our 
knowledge  and  belief 

We  shall  promptly  send  a  supplemental 
Statement  to  the  Office  of  Export  Licensing 
notifying  them  of  any  change  in  material  facts 
set  forth  in  this  Statement  that  occurs  at  any 
time  after  this  Statement  has  been  prepared 
and  forwarded  to  the  Office  of  Export 
Licensing. 

(Date) 

(Typed  or  printed  name  of  applicant) 

(Signature  of  person  authorized  to  execute 
this  certification) 

(Typed  or  printed  name  and  title  of  person 
executing  certification) 

(Address— including  street  address  or  other 
description  of  physical  location) 

(Telephone  no.,  teiex  no.,  and  name  of 
designated  contact  person) 

(ii)  Comprehensive  Narrative 
Statement.  The  candidate  shall  also 
submit  a  Comprehensive  Narrative 
Statement  describing  the  nature  of 
candidate's  principal  activities  (business 
or  governmental,  as  applicable);  the 
estimated  annual  volume  of  imports  per 
year  under  General  License  G-CEU;  an 
overview  of  the  hkely  commodities  to  be 
obtained  under  the  General  License  G- 
CEU  procedure;  and  the  expected  uses 
of  the  imported  commodities.  Each 
candidate  shall  also  indicate  whether  it 
or  any  affiliated  entity  currently 
participates  in  any  special  licenses  (as 
described  in  Part  373  of  the  Export 
Administration  Regulations)  and 
provide  applicable  license  and 
consignee  numbers. 

(2)  Mailing  address.  Two  original 
copies  of  the  Certification  Statement 
and  the  Comprehensive  Narrative 
Statement  should  be  mailed  to:  Special 
Licensing  Division,  Office  of  Export 
Licensing.  Room  1087.  U.S.  Department 
of  Commerce.  Washington.  DC  20230. 


(h)  Action  on  requests  for 
qualification  as  Certified  End-User.  (1) 
Before  qualifying  a  foreign  entity  as  a 
Certified  End-User,  the  Department  of 
Commerce  must  be  fully  satisfied  that 
the  candidate  can  be  relied  upon  to 
adhere  to  the  conditions  of  the  license 
and  the  Export  Administration 
Regulations,  and  that  certification  will 
not  prove  detrimental  to  national 
security  interests.  Each  request  for 
certification  will  be  reviewed  by  the 
Office  of  Export  Licensing  and  the 
Office  of  Export  Enforcement  to 
determine  the  reliability  of  the 
candidate.  An  initial  review  may  also 
entail,  in  the  U.S.  and  abroad,  a  pre- 
certification  audit,  including  inspection 
of  documents  and  interviews  of  end-user 
officials.  If  the  Department  of  Commerce 
cannot  establish  the  reliability  of  the 
candidate,  it  will  deny  the  request  for 
certification.  However,  failure  to  obtain 
approval  to  participate  in  the  General 
License  G-CEU  procedure  does  not 
preclude  receipt  of  U.S.  exports  under 
other  general  or  validated  licenses. 

(2)  Approval  of  requests. — (i) 
Validation.  The  Office  of  Export 
Licensing  will  validate  and  return  to  the 
foreign  entity  one  copy  of  the 
Certification  Statement  with  a  stamp 
that  includes  a  facsimile  of  the  U.S. 
Department  of  Commerce  seal  and  a 
series  of  numbers  to  indicate  the  year, 
month,  and  a  day  on  which  the 
Statement  was  validated. 

(ii)  Certification  validity  period.  The 
Certified  End-User  certification  will  be 
valid  for  two  years  from  the  last  day  of 
the  month  in  which  it  is  issued,  unless 
terminated  by  the  end-user  or 
suspended  or  revoked  by  the 
Department  of  Commerce.  A  request  to 
continue  certification  thereafter  for  an 
additional  2-year  period  should  be 
submitted  at  least  90  days  prior  to  the 
expiration  date  and  should  include  a 
new  Certification  Statement  and 
Comprehensive  Narrative  Statement. 

(iii)  End-User  number.  The  Certified 
End-User  number  will  be  indicated 
along  with  the  vahdation  stamp.  This 
will  be  a  four-digit  number  prefixed  by 
the  letters  "G-CEU". 

(3)  Requests  returned  without  action 
or  rejected.  When  a  request  for 
certification  is  incomplete  or  otherwise 
unacceptable,  the  candidate  will  be 
notified  in  writing  of  the  action  taken 
and  of  the  reasons  therefor. 

(i)  Export  clearance — (1)  Value  of 
shipments.  There  is  no  value  limit  or 
shipments  made  under  this  General 
License.  However,  the  value  of  each 
shipment  must  be  shown  on  the 
Shipper's  Export  Declaration. 

(2)  Confirmation  of  eligibility— {\] 
Approval  code.  Prior  to  shipment,  the 


exporter  shall  contact  the  Depariment  of 
Commerce  at  a  telephone  number  to  be 
specified  in  the  Notice  or  Final 
Rulemaking,  in  order  to  confirm  (A)  that 
the  proposer^  recipient  of  the 
commodities  is  still  an  authorized 
Certified  End-User  and  (B)  that  the 
commodity(ies)  intended  for  export  are 
not  excluded  from  eligibility  by  a 
Department  of  Commerce  notation  to 
that  effect  on  the  face  of  the  approved 
Certification  Statement. 

Once  the  exporter  confirms  the 
eligibility  of  both  the  Certified  End-User  - 
and  the  commodities  proposed  for 
export,  the  Department  of  Commerce 
employee  will  give  the  exporter  an 
"approval  code"  number  that  will  be 
indicated  by  the  exporter  on  the 
Shipper's  Export  Declaration. 

(ii)  Shipper's  Export  Declaration.  A 
Shipper's  Export  Declaration  covering 
an  export  made  under  this  procedure 
shall  be  prepared  in  accordance  with 
standard  instructions,  except  that  the 
Certified  End-User  number  (the  letters 
"CEU"  followed  by  the  four  digit 
number  assigned  by  the  Department 
Commerce  upon  certification)  followed 
by  a  hyphen  (-)  and  by  the  multidigit 
"approval  code"  discussed  in  paragraph 
(i)(2)(i)  of  this  section  shall  be  inserted 
in  the  space  that  is  provided  for  the 
license  number. 

(3)  Mail  shipments.  Shipments  by  mail 
shall  be  made  in  accordance  with  the 
instructions  contained  in  §  386.1(b). 

(j)  Records.  Certified  Certified  End- 
Users  and  U.S.  exporters  shipping 
pursuant  to  this  general  License  shall 
comply  with  all  applicable 
recordkeeping  requirements  set  forth  in 
§  387.13  of  the  Export  Administration 
Regulations. 

(k)  Suspension  or  revocation  of 
certification.  A  Certified  End  User's 
authorization  to  receive  exports  under 
General  License  G-CEU  may  be 
suspended  or  revoked  at  anytime,  with 
or  without  notice.  Immediately  upon 
being  notified  that  its  authorization  to 
participate  in  the  G-CEU  procedure  has 
been  suspended  or  revoked,  the 
Certified  End-User  shall  immediately 
return  its  validated  certification  to  the 
Office  of  Export  Licensing. 

(1)  Withdrawal  from  participation  in 
the  General  License  G-CEU  program.  If 
a  Certified  End-User  no  longer  wishes  to 
participate  in  this  procedure,  it  shall 
return  its  validated  certification  to  the 
Office  of  Export  Licensing  with  a  written 
request  to  have  its  name  removed  from 
the  list  of  Certified  End-User.  Following 
receipt  of  this  request  for  withdrawal, 
the  Department  of  Commerce  will  place 
a  notice  in  the  Federal  Register  that  such 


foreign  entity  is  no  longer  a  Certified 
End-User. 

Dated:  lune  18. 1986. 
Paul  Freedenberg, 

Assistant  Secretary  for  Trade  Administration. 
|FR  Doc.  86-14117  Filed  6-18-86:  4:33  pm] 
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DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  64 
(Order  No.  1138-86] 

Designating  Officers  and  Employees 
of  the  United  States  for  Coverage 
Under  Section  1114  of  Title  18  of  the 
United  States  Code 

agency:  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARV:  This  proposed  rule  will 
designate  categories  of  federal  officers 
and  employees  who,  in  addition  to  those 
already  designated  by  statute,  warrant 
the  protective  coverage  of  federal 
criminal  law.  There  will  be  federal 
jurisdiction  to  prosecute  the  killing, 
attempted  killing,  kidnapping,  forcible 
assault,  intimidation  or  interference 
with  any  of  the  federal  officers  or 
employees  designated  by  this  regulation 
while  they  are  engaged  in  or  on  account 
of  the  performance  of  their  official 
duties. 

DATE:  Comments  must  be  received  on  or 
before  June  23.  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Rolhstein/Richard  Edwards, 
Attorneys.  General  Litigation  and  Legal 
Advice  Section,  Criminal  Division,  U.S. 
Depariment  of  Justice.  Box  887,  Ben 
Franklin  Station,  Washington.  DC  20044 
(202/724/7144). 
SUPPLEMENTARY  INFORMATION:  Part  K  of 

Chapter  X  of  the  Comprehensive  Crime 
Control  Act  of  1984  amended  18  U.S.C. 
1114.  which  prohibits  the  killing  of 
designated  federal  employees,  to 
authorize  the  Attorney  General  to  add 
by  regulation  other  federal  personnel 
who  will  be  protected  by  this  section. 
The  categories  of  federal  officers  and 
employees  covered  by  section  1114,  are, 
by  incorporation,  also  protected,  while 
engaged  in  or  on  account  of  the 
performance  of  their  official  duties,  from 
a  conspiracy  to  kill,  18  U.S.C.  1117; 
kidnapping,  18  U.S.C.  1201(a)(5):  and 
forcible  assault,  interference,  or 
intimidation.  18  U.S.C.  111.  Consistent 
with  the  legislative  history  and  purpose 
of  1114,  this  protective  coverage  is  being 
extended  to  those  federal  officers  and 
employees  whose  jobs  involve 


inspection,  investigative  or  other  law 
enforcement  responsibilities  or  whose 
work  involves  a  substantial  degree  of 
physical  danger  from  the  public  that 
may  not  be  adequately  addressed  by 
available  state  or  local  law  enforcement 
resources. 

The  Department  of  Justice  has 
determined  that  this  rule  will  not 
significantly  burden  the  economy  or 
individuals  and  therefore  is  not 
significant  for  the  purposes  of  E.0. 12291 
and  that  a  regulatory  analysis  is  not 
required  for  this  rule  making  by  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq. 

List  of  Subjects  in  28  CFR  Part  64 

Crime.  Government  employees.  Law 
enforcement  officers. 

By  virtue  of  the  authority  vested  in  me 
as  Attorney  General  by  28  U.S.C.  509.  5 
U.S.C.  301.  and  18  U.S.C.  1114.  it  is 
proposed  to  add  a  new  Part  64  to  28  CFR 
which  will  read  as  follows: 

PART  64— DESIGNATION  OF 
OFFICERS  AND  EMPLOYEES  OF  THE 
UNITED  STATES  FOR  COVERAGE 
UNDER  SECTION  1114  OF  TITLE  18  OF 
THE  UNITED  STATES  CODE 

Sec. 

64.1  Purposes. 

64.2  Designated  officers  and  employees. 

Authority:  18  U.S.C.  1114,  28  U.S.C.  509,  5 
U.S.C.  301. 

§  64.1    Purpose. 

This  regulation  designates  categories 
of  federal  officers  and  employees,  in 
addition  to  those  who  are  already 
designated  by  the  statute,  who  will  be 
within  the  protective  coverage  of  18 
U.S.C.  1114,  which  prohibits  the  killing 
or  attempted  killing  of  such  designated 
officers  and  employees.  The  categories 
of  federal  officers  and  employees 
covered  by  section  1114  are.  by 
incorporation,  also  protected,  while  they 
are  engaged  in  or  on  account  of  the 
performance  of  their  official  duties,  from 
a  conspiracy  to  kill.  18  U.S.C.  1117; 
kidnapping.  18  U.S.C.  1201(a)(5);  and 
forcible  assault,  intimidation,  or 
interference,  18  U.S.C.  111. 

This  protective  coverage  has  been 
extended  to  those  federal  officers  and 
employees  whose  jobs  involve 
inspection,  investigative  or  law 
enforcement  responsibilities,  or  whose 
work  involves  a  substantial  degree  of 
physical  danger  from  the  public  that 
may  not  be  adequately  addressed  by 
available  state  or  local  law  enforcement 
resources. 

§  64.2    Designated  officers  and  employees. 

The  following  categories  of  federal 
officers  and  employees  are  designated 


for  coverage  under  section  1114  of  title 
18  of  the  United  States  Code: 

(a)  Officers  of  the  United  States 
Parole  Commission; 

(b)  Resettlement  specialists  and 
conciliators  of  the  Community  Relations 
Service  of  the  Department  of  Justice; 

(c)  Attorneys  of  the  Department  of 
Justice; 

(d)  Attorneys  and  employees  assigned 
to  perform  investigative,  inspection  and 
audit  functions  of  the  Office  of  Inspector 
General  of  any  "establishment"  as  the 
term  is  defined  by  5  U.S.C.  App.  3  Sec. 
11,  and  of  the  Offices  of  Inspector 
General  of  the  following  Federal 
agencies  and  departments: 

(1)  The  Federal  Emergency 
Management  Agency; 

(2)  The  United  States  Government 
Printing  Office; 

(3)  The  Department  of  State; 

(4)  The  Department  of  Energy; 

(5)  The  United  States  Information 
Agency;  and 

(6)  The  Department  of  the  Treasury; 

(e)  Officers  of  the  Federal  Protective 
Service  of  the  General  Services 
Administration; 

(f)  Field-level  employees  of  the 
Department  of  Agriculture  designated  to 
perform  loan  making  and  loan  service 
functions; 

(g)  Employees  of  the  Bureau  of  Census 
employed  in  field  work  conducting 
censuses  and  surveys; 

(h)  Criminal  investigators  employed 
by  a  United  States  Attorney's  Office; 

(i)  Employees  of  a  United  States 
Attorney's  Office  assigned  to  perform 
debt  collection  functions; 

(j)  Members  of  the  United  States 
military  services  who  are  military  police 
officers  or  who  have  been  assigned  to 
guard  and  protect  property  of  the  United 
States  under  the  administration  and 
control  of  a  United  States  military 
service; 

(k)  Officers  and  employees  of  the 
Bureau  of  Prisons: 

(I)  Officers  and  employees  of  the 
United  States  Environmental  Protection 
Agency  assigned  to  perform  or  to  assist 
in  performing  investigative,  inspection, 
or  law  enforcement  functions;  and 

(m)  Officers  and  employees  of  the 
United  States  Nuclear  Regulatory 
Commission  assigned  to  perform  or  to 
assist  in  performing  investigative, 
inspection,  or  law  enforcement 
functions. 

Dated:  |une  12, 1986. 
Edwin  Meese  III. 
Attorney  General. 

(FR  Doc.  86-14047  Filed  6-20-86;  8;45  am) 
BILUNO  COOE  4410-01-M 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Quarts 
33  CFR  Part  183 
(CGD  85-0591 

Ventilation  Slandawli 

agency:  Coast  Guard.  DOT. 

action:  Proposed  rule^ 

summary:  This  notice  proposes 
amendments  to  the  Ventilation 
Regulations  in  Subpart  K  of  Part  183  of 
Title  33,  Code  of  Federal  Regulations. 
The  Coast  Guard  undertook  a  reveiw  of 
its  regulations  governing  construction 
standards  which  apply  to  the 
manufacture  of  recreational  boats  in  an 
effort  to  reduce  the  burden  of  existing 
regulations,  while  ensuring  that  boats 
are  built  to  an  adequate  level  of  safety. 
Based  upon  the  review  effort,  it  has 
been  determined  that  two  of  the 
requirements  for  natural  ventilation  do 
not  contribute  to  improved  boating 
safety.  Therefore,  these  proposed 
amendments  would  relieve  existing 
regulatory  burdens  upon  recreational 
boat  manufacturers. 

date:  Comments  must  be  received  on  or 
before  August  22. 1986. 
ADDRESSES:  Comments  should  be 
submitted  to  Commandant  (G-CMC/21). 
(CGD  85-059),  U.S.  Coast  Guard. 
Washington,  DC  20593.  Comments  will 
be  available  for  examination  at  the 
Marine  Safety  Council  (G-CMC/21). 
Room  2110.  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW.. 
Washington,  DC  20593,  between  8  am 
and  4  pm,  Monday  through  Friday, 
except  holidays. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Mr.  Alston  Colihan,  Office  of  Boating, 
Public,  and  Consumer  Affairs  (G-BBS/ 
43),  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street,  SW.,  Washington. 
DC  20593  (202)  426-1065,  between  8  am 
and  4  pm  Monday  through  Friday. 
except  holidays. 
SUPPI^MENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments.  Each  comment  submitted 
should  include  the  name  and  address  of 
the  person  submitting  it,  identify  this 
notice  [CGD  85-059)  and  the  specific 
section  of  the  proposal  to  which  the 
comment  applies,  and  give  the  reasons 
for  the  comment.  Those  desiring 
acknowledgment  that  their  comment  has 
been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  The  proposal  may  be  changed 
in  light  of  comments  received.  All 
comments  received  before  the 


expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  the  proposal.  Copies  of  all  written 
comments  received  wUl  be  available  for 
examination  by  interested  persons.  No 
public  hearing  is  planned,  but  one  may 
be  held  at  a  time  and  place  to  be  set  in  a 
later  notice  in  the  Federal  Register  if 
written  requests  for  a  hearing  are 
received  and  it  appears  that  an 
opportunity  to  make  oral  presentations 
will  aid  the  ruelmaking  process. 

Draftiiig  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are  Mr  Alston 
Colihan,  Project  Manager.  Office  of 
Boating,  Public,  and  Consumer  Affairs, 
and  IT.  Sandra  Sylvester,  Project 
Attorney,  Office  of  the  Chief  Counsel. 
Discussion  of  the  Proposed  Amendment 

The  National  Boating  Safety  Advisory 
Council  has  been  consulted  and  its 
opinions  and  advice  have  been 
considered  in  the  formulation  ef  this 
proposed  rule.  The  Council 
recommended  an  amendment  to  the 
ventilation  regulations  to  delete  the 
requirement  for  vents  and  cowls  to  face 
forward  and  also  to  delete  the 
requirement  for  manufacturer  testing  to 
show  adequate  air  flow.  The  transcripts 
of  the  proceedings  of  the  National 
Boating  Safety  Advisory  Council  at 
which  this  proposed  rule  was  discussed 
are  available  for  examination  in  Room 
4304,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street.  SW.,  Washington. 
DC.  The  minutes  of  the  meetings  are 
available  from  the  Executive  Director, 
National  Boating  Safety  Advisory 
Council,  c/o  Commandant  (G-BBS).  U.S. 
Coast  Guard.  Washington.  DC  20593. 

Since  applicable  portions  of  the 
Federal  Boat  Safety  Act  of  1971  have 
been  recodified  as  Chapter  43  of  Subtitle 
II  of  Title  46  of  the  United  States  Code 
(U.S.C),  the  authority  citation  for  Part 
183  is  being  revised  to  reflect  the 
recodification. 

Section  183.620(b)  of  Title  33,  Code  of 
Federal  Regulations  prescribes 
construction  and  testing  requirements 
for  natural  ventilation  systems.  Section 
183.620(b)(1)  requires  that  each  supply 
opening  in  a  natural  ventilation  system 
face  forward  and  be  located  on  the 
exterior  surface  of  the  boat.  Tests  have 
shown  that  many  openings  act  as 
ventilation  openings  in  the  boat  and  the 
direction  in  which  these  openings  are 
facing  has  less  impact  on  the 
effectiveness  of  the  natural  ventilation 
system  than  does  the  overall 
configuration  of  the  boat.  Under  the 
proposal,  the  requirement  for  these 
openings  to  face  forward  would  be 
removed. 


Section  183.620(b)(2)  requires  that  air 
flow  into  or  out  of  the  supply  or  exhaust 
openings  of  a  natural  ventilation  system 
when  the  boat  is  in  a  wind  flowing  from 
bow  to  stern  at  a  velocity  of  10  miles  per 
hour  when  the  engine  is  not  operating. 
These  same  tests  have  shown  that  the 
airflow  velocity  inside  a  properly 
installed  natural  ventilation  system  may 
be  so  minimal  and  variable  as  to  strain 
the  ability  of  conventional  airflow 
measuring  devices.  Under  the  proposal, 
§  183.620(b)(2)  would  be  deleted. 

Regulatory  Evaluation 

These  proposed  regulations  are 
considered  to  be  nonmajor  under 
Executive  Order  No.  12291  and 
nonsignificant  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Feb.  26. 1979).  The  economic 
impact  of  this  proposal  has  been  found 
to  be  so  minimal  that  further  evaluation 
is  unnecessary.  The  proposal  to 
eliminate  the  requirement  that  supply 
openings  face  forward  and  the 
requirement  for  testing  to  show 
adequate  airflow  is  a  relief  from  the 
application  of  the  current  standard. 
There  is  no  increased  cost  per  boat. 
Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  agency 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  proposed  amendments  would 
result  in  minimal  savings  in  the  costs  of 
manufacturing  some  boats. 

Ust  of  Subjects  in  33  CFR  Part  183 

Marine  safety. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  183 
of  Title  33.  Code  of  Federal  Regulations 
as  follows: 

PART  183— BOATS  AND  ASSOCIATED 
EQUIPMENT 

1.  The  authority  citation  for  Part  183  is 
revised  to  read  as  follows  (all  other 
authority  citations  in  Part  183  are 
removed): 

Authority:  46  U.S.C.  4302;  49  CFR  1.46(nHl). 

2.  Section  183.620  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  183.620    Natural  ventilation  system. 
***** 

(b)  Each  supply  opening  required  in 
§  183.630  must  be  located  on  the  exterior 
surface  of  the  boat. 


Dated:  hue  18, 1966. 
L.C.  Kindbora. 

Captmn.  U.S.  Coast  Guard.  Acting  Chief, 

Office  of  Boating,  Public,  and  Consumer 

Affairs. 

[FR.  Doc.  66-14093  Filed  6-20-86;  8:45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  21 

Veterans  Education;  Education  Loans 
in  Default 

agency:  Veterans  Administration. 
action:  Proposed  regulations. 

summary:  To  be  eligible  to  defer 
repayment  of  a  VA  (Veterans 
Administration)  education  loan  a 
veteran  must  continue  training  as  at 
least  a  half-time  student.  If  a  veteran 
has  been  granted  an  education  loan 
which  becomes  payable  by  virtue  of  his 
or  her  ceasing  to  train  at  the  half-time  or 
greater  rate  for  nine  months,  the  VA  is 
required  to  arrange  repayment.  If  a 
payment  is  not  forthcoming  as 
scheduled  under  the  agreed  repayment 
plan,  the  loan  is  placed  in  default.  For 
many  years  the  VA  has  followed  a 
policy  that  once  such  a  veteran's  loan 
has  been  placed  in  default,  that  default 
is  not  set  aside  even  though  the  veteran 
subsequently  reenroUs  in  training  at  the 
half-time  or  greater  rate.  This  policy  has 
appeared  in  internal  agency  documents, 
but  not  in  the  Code  of  Federal 
Regulations.  The  VA's  experience  has 
been  that  this  policy  would  be  easier  to 
administer  if  it  appeared  in  the  Code  of 
Federal  Regulations.  This  proposal  does 
this,  and  better  informs  the  public  as  to 
the  VA's  policy  when  a  default  has 
occurred  on  an  educational  loan. 
DATC:  Comments  must  be  received  on  or 
before  July  23. 1986. 
ADDRESS:  Send  written  conunents  to: 
Administrator  of  Veterans'  Affairs 
(271A).  Veterans  Administration,  810 
Vermont  Avenue.  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
August  6, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 
June  C.  Schaeffer.  Assistant  Director  for 
Policy  and  Program  Administration. 
Education  Service.  Department  of 
Veterans  Benefits,  (202)  38»-2092. 
SUPPtCMCNTARY  INFORMATION:  38  CFR 
21.4504(d)  is  amended  to  make  clear  that 
once  a  default  has  occurred  on  an 


education  loan,  the  veteran's  subsequent 
reenroUment  at  a  half-time  or  greater 
rate  will  not  set  aside  the  default. 

The  VA  had  determined  that  this 
amended  regulation  does  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291,  entitled  Federal  Regulation. 
The  regulation  will  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans' 
Affairs  certifies  that  this  proposed 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b).  the  proposed  regulation, 
therefore,  is  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulation  simply  makes 
clear  and  continues  present  VA  policy 
and  it  concerns  only  VA  education  loans 
to  individual  veterans.  No  regulatory 
burdens  are  imposed  upon  small 
entities. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.111  and 
64.117. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education.  Grant 
programs — education,  Loan  programs — 
education,  Reporting  and  recordkeejring 
requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  6, 1986. 
Thomaa  K.  Tumage. 

Administrator. 

PART  21— [AMENDED] 

38  CFR  Part  21.  VOCATIONAL 
REHABILITATION  AND  EDUCATION 
is  amended  by  revising  $  21.4504(d)  to 
read  as  follows: 

S  21.4504    Promissory  note. 
***** 

(d)  Default  Whenever  the  VA 
determines  that  a  default,  in  whole  or  in 
part,  has  occurred  on  any  such  loan  the 
eligible  veteran  or  other  eligible  person 
shall  be  notified  that  the  amount  of  the 
default  shall  be  recovered  from  the 
eligible  veteran  or  other  eligible  person 
concerned  in  the  same  manner  as  other 


debt  due  the  United  States.  Ooce  a 
defauh  has  occurred,  the  vetetan's  or 
eligible  person's  subsequent  reentrance 
into  training  at  the  half-time  or  greater 
rate  shall  not  be  the  basis  for  rescinding 
the  default.  A  default  may  only  be 
rescinded  when  the  VA  has  been  led  to 
create  the  default  as  a  result  of  a 
mistake  of  fact  of  law.  (38  U.S.C. 

1798(e)(1)). 

*        *        *    .    *        *  ' 

[FR  Doc.  88-14103  Filed  6-20-86;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[OPTS-50548;  FRL-3035-41 

Toxic  Substances;  Poly  (2- 
Hydroxypropyl)  Melamlne,  Polymers 
with  5-lsocyanato-1- 
(lsocyanatomethyl)-1,3,3- 
Trlmethylcyclohexane,  2-hydroJtyethyl 
Acrytate-Blocked;  Proposed 
Determination  of  Significant  New  Uses 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  a  chemical  substance 
poly  (2-hydroxypropyl)  melamine, 
polymers  with  5-isocyanato-l- 
(isocyanatomethyl)-1.3,3- 
trimethylcyclohexamine.  2- 
hydroxyethyl.  acrylate-blocked  which 
was  the  subject  of  premanufacture 
notice  (PMN)  P-85-703  and  a  TSCA 
section  5(e)  consent  order  issued  by 
EPA.  The  Agency  believes  that  this 
substance  may  be  hazardous  to  human 
health  and  that  the  uses  described  in 
this  proposed  rule  may  result  in 
sign^cant  human  or  environmental 
exposure.  As  a  result  of  this  rule,  certain 
persons  who  intend  to  manufacture, 
import,  or  process  this  substance  for  a 
significant  new  use  would  be  required  to 
notify  EPA  at  least  90  days  before 
commencing  such  an  activity.  The 
required  notice  would  provide  EPA  with 
the  opportunity  to  evaluate  the  intended 
uses  and.  if  necessary,  prohibit  or  limit 
that  activity  before  it  occurs. 
DATE:  Written  comments  should  be 
submitted  by  August  22. 1986. 
ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information,  all  comments 
should  be  sent  in  triplicate  to:  Document 
Control  Officer  (TS-790).  Office  of  Toxic 
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Substances.  Environmental  Protection 
Agency.  Rm.  E-209.  401  M  St..  SW.. 
Washington.  DC  20460. 

Comments  should  include  the  docket 
control  number  OPTS-50546. 
Nonconfidential  versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays,  in  Rm. 
E-107  at  the  address  given  above.  For 
further  information  regarding  the 
submission  of  comments  containing 
confidential  business  information,  see 
Unit  Xll  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St.. 
SW..  Washington,  DC  20460.  Toll  Free: 
(800-^24-9065),  In  Washington,  D.C.: 
(554-1404),  Outside  the  USA:  (Operator- 
202-554-1404). 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule,  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  substance  for  that 
use. 

Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulation 
procedures  as  submitters  of 
premanufacture  notices  (PNMs)  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  (d)(1).  the  exemptions 
authorized  by  section  5(h)(1).  (2),  (3), 
and  (5),  and  the  regulations  at  40  CFR 
Part  720.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulatory  action 
under  section  5(e).  5(f).  6.  or  7  to  control 
the  activities  on  which  it  has  received  a 
SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g)  of  TSCA  requires  the 
Agency  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  Part  707. 
Persons  who  intend  to  import  a 


substance  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Persons  who  import  a  substance 
identified  in  a  final  SNUR  must  certify 
that  they  are  in  compliance  with  the 
SNUR  requirements.  The  EPA  policy  in 
support  of  the  import  certification 
requirements  appears  at  40  CFR  Part 
707. 

II.  Applicability  of  General  Provisions 

Om  the  Federal  Register  of  September 
5. 1984  (49  FR  35011),  EPA  promulgated 
general  provisions  applicable  to  SNURs 
(40  CFR  Part  721.  Subpart  A).  The 
general  provisions  are  discussed  there  in 
detail  and  interested  persons  should 
refer  to  that  document  for  further 
information.  EPA  is  proposing  that  these 
general  provisions  apply  to  this  SNUR 
except  as  discussed  in  this  preamble 
and  set  forth  in  S  721.76.  April  22. 1986 
(51  FR  15104).  EPA  proposed  revisions  to 
the  general  provisions,  some  of  which 
would  apply  to  this  person  SNUR. 

ill.  Summary  of  This  Proposed  Rule 

The  chemical  substance  which  is  the 
subject  of  this  proposed  SNUR  is 
identified  as  a  poly  (2-hydroxypropyl) 
melamine,  polymers  with  5-isocyanato- 
l-(isocyanatomethyl)-l,3.3- 
trimethylcyclohexane.  2-hydroxyethyl 
acrylate-blocked.  It  was  the  subject  of 
PMN  P-85-703.  EPA  is  proposing  to 
designate  the  following  as  significant 
new  uses  of  the  substance: 

1.  Use  other  than  in  industrial  uses. 

2.  Any  method  of  dliposal.  other  than 
by  incineration  or  landfilling.  which 
meets  all  applicable  local.  State  and 
Federal  regulations. 

3.  Any  manner  or  method  of 
manufacturing,  importing,  or  processing, 
associated  with  any  use  of  the 
designated  substance  without 
establishing  a  program  whereby: 

a.  Any  person  who  may  be  dermally 
exposed  to  the  substance  must  wear 

i.  Gloves  which  have  been  determined 
to  be  impervious  to  the  substance; 

ii.  Clothing  which  covers  any  other 
exposed  areas  of  the  arms.  legs,  and 
torso; 

iii.  Chemical  safety  goggles  or 
equivalent  eye  protection. 

b.  Any  person  who  may  be  exposed  to 
the  PMN  substance  in  the  form  of  an 
aerosol  or  mist  spray  application  or 
roller  coating  operations,  in  addition  to 
the  equipment  specified  in  3.a.i.  through 
iii.  must  wear  a  category  23c  respirator. 

c.  Potentially  exposed  individuals  are 
informed  of  the  possible  hazards  and 
required  protective  equipment. 

d.  Distribution  in  commerce,  without 
affixing  to  each  container  of  the 


substance  a  label  in  accord  with 
proposed  §  721.76(a)  (3)  (i)  (D). 

e.  Distribution  in  commerce  without 
the  provision  of  a  Material  Safety  Data 
Sheet  (MSDS).  The  MSDS  includes,  at  a 
minimum,  the  language  specified  in 
proposed  §  721.76  (a)  (3)  (i)  (D).  and 
specifies  the  requirement  for  protective 
equipment  in  proposed  S  721.76  (a)  (3)  (i) 

(A). 

The  substance  in  question  is  an 
acrylate.  On  April  4. 1986  (51  FR  11591). 
EPA  proposed  a  SNUR  for  four  chemical 
substances  reported  to  EPA  in  PMNs  P- 
84-341.  P-84-342,  P-84-343.  and  P-84-344 
which  also  are  acrylates.  The  proposed 
SNUR  for  these  four  substances  would 
establish  a  new  S  721.76  in  a  table 
format  for  acrylate  SNURs.  EPA  is 
proposing  that  the  substance  which  was 
the  subject  of  PMN  P-85-703  would  be 
added  to  one  of  the  tables  in  §  721.76.  To 
review  and  comment  on  this  proposed 
addition,  interested  persons  should 
consult  the  previous  proposal  for  a 
complete  discussion  of  the  table  format, 
the  significant  new  uses,  and  the 
recordkeeping  requirements. 

EPA  has  received  a  substantial 
number  of  PMNs  for  acrylates.  has 
issued  section  5(e)  orders  for  most  such 
substances,  and  will  be  following  up  on 
many  of  those  orders  with  SNURs  to 
ensure  that  the  other  manufacturers, 
importers,  and  processors  are  treated 
equally.  EPA  has  virtually  indentical 
human  health  concerns  for  such 
acrylates  and  has  prescribed  virtually 
identical  controls  on  human  exposure 
and  environmental  releases  for  such 
acrylates  in  the  section  5(e)  orders. 
Accordingly,  to  simplify  the  process  of 
proposing  and  promulgating  SNURs  for 
such  acrylates.  and  to  make  the 
significant  new  uses  as  consistent  as 
possible.  EPA  will  use  the  proposed  new 
S  721.76  for  such  acrylates  and  will  add 
additional  acrylates  to  §  721.76  through 
individual  proposals  such  as  this. 

rv.  Background 

On  March  22, 1985.  EPA  received  a 
PMN  which  the  Agency  designated  as 
P-85-703.  EPA  announced  receipt  of  the 
PMN  in  the  Federal  Register  of  April  5. 
1985  (50  FR  13652).  The  notice  submitter 
intends  to  manufacture  the  substance 
for  use  in  industrial  inks,  coatings,  and 
adhesives. 

The  notice  submitter  claimed  its 
identity,  process  information,  and  use  as 
confidential  business  information  (CBI). 
Under  section  14(a)(4)  of  TSCA.  the 
Agency  may  disclose  CBI  relevant  in 
any  proceeding.  "(Djisclosure  in  such  a 
proceeding  shall  be  made  in  such  a 
manner  as  to  preserve  confidentiality  to 
the  extent  practicable  without  impairing 


the  proceeding."  EPA  is  not  convinced 
that  this  rulemaking  will  be  so  impaired 
by  these  claims  as  to  justify  disclosure 
of  CBI.  Therefore.  EPA  has  decided  not 
to  disclose  any  of  the  CBI  at  this  time. 
The  Agency  specifically  requests 
comment  on  this  approach  for  this 
SNUR  rulemaking.  For  purposes  of 
clarity,  this  substance  will  be  referred  to 
by  its  PMN  number  and  the  name  used 
in  the  PMN. 

Based  upon  results  obtained  from 
bioassays  on  structurally  similar 
substances,  the  Agency  believes  that  the 
substance  may  cause  cancer.  These 
analogue  substances  are: 
neopentylglycol  diacrylate. 
pentaerythritol  triacrylate.  2-ethylhexyl 
acrylate.  ethyl  acrylate.  triethylene 
glycol  diacrylate.  and  tetraethylene 
glycol  diacrylate.  Based  on  the  results  of 
neurotoxicity  testing  of  a  starting 
material  and  impurity  of  the  substance, 
hydroxyethyl  acrylate.  the  Agency 
believes  that  the  substance  may  cause 
neurotoxicity.  Also,  data  on  these 
structural  analogues  indicate  that  the 
substance  can  be  absorbed  by  passing 
through  the  skin,  gastrointestinal  tract, 
and  lungs  into  the  body. 

During  the  review  of  the  PMN.  the 
Agency  concluded  that  the  uncontrolled 
manufacture,  import,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substance  may  present 
an  unreasonable  risk  of  injury  to  human 
health.  Therefore.  EPA  regulated  the 
substance  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  its  health  effects. 

EPA  concluded  that  the  use  of 
appropriate  protective  equipment  will 
significantly  reduce  exposure  and 
potential  risks  to  humans.  A  section  5(e) 
consent  order  requiring  the  use  of 
appropriate  controls  was  negotiated 
with  the  notice  submitter.  The  order 
became  effective  September  12. 1985. 
The  terms  of  the  proposed  SNUR  are  the 
same  as  those  of  the  consent  order. 

By  issuing  a  section  5(e)  consent  order 
that  allows  controlled  commercial 
production  and  distribution  of  the 
substance.  EPA  adopted  a  regulatory 
approach  which  is  appreciably  less 
burdensome  than  an  order  prohibiting 
manufacture  of  the  substance  until 
additional  data  are  submitted.  At  the 
same  time,  the  section  5(e)  consent 
order  protects  human  health  by 
requiring  precautionary  controls  pending 
the  development  of  the  data  needed  for 
a  reasoned  evaluation  of  the  risks 
associated  with  the  substance. 

Section  5(e)  orders  apply  only  to  the 
notice  submitter.  When  the  notice 
submitter  commences  commercial 
manufacture  of  the  substance  and 


submits  Notice  of  Commencement  of 
Manufacture  or  Import  to  EPA,  the 
Agency  will  add  the  substance  to  the 
TSCA  Chemical  Substances  Inventory. 
When  a  substance  is  listed  on  the 
Inventory,  other  persons  may 
manufacture,  import,  or  process  the 
substance  without  controls.  Therefore, 
EPA  is  proposing  to  designate  the  uses 
set  forth  in  the  third  column  of  the  table 
as  significant  new  uses  so  that  the 
Agency  can  review  these  uses  before 
they  occur. 

Through  a  SNUR,  the  Agency  would 
ensure  that  all  manfacturers,  importers, 
and  processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxicity 
information  on  the  substance  before  a 
significant  new  use  occurs  and,  if 
necessary,  take  action  to  ensure  that 
persons  will  not  be  exposed  to  levels  of 
the  substance  that  are  potentially 
hazardous. 

V.  Determination  of  Proposed 
Significant  New  Uses 

To  determine  what  would  constitute 
significant  new  uses  of  P-85-703,  EPA 
considered  relevant  information  about 
the  toxicity  of  the  substance,  likely 
exposures  associated  with  possible 
uses,  and  the  four  factors  listed  in 
section  5(a)(2)  of  TSCA.  Based  on  these 
considerations,  EPA  proposes  to  define 
the  significant  new  uses  of  the 
substance  as  set  forth  in  the  third 
column  of  the  table. 

EPA  has  already  determined  in  the 
section  5(e)  order  that  unrestricted 
manufacture,  import,  processing, 
distribution  in  commerce,  use.  and 
disposal  of  P-85-703  may  present  an 
unreasonable  risk  of  injury  to  human 
health.  While  such  a  finding  is  not 
necessary  to  promulgate  a  SNUR.  it 
strongly  supports  a  determination  that 
the  uses  of  the  substance  would  be 
significant. 

VI.  Recordkeeping 

To  ensure  compliance  with  this 
proposed  rule  and  to  assist  enforcement 
efforts.  EPA  is  proposing,  under  its 
authority  in  section  5  and  8(a)  of  TSCA. 
that  in  addition  to  meeting  the 
requirements  in  S  721.17.  the  following 
records  be  maintained  for  5  years  after 
the  date  of  their  creation  by  persons 
who  manufacture,  import,  or  process  P- 
85-703: 

1.  Any  determination  that  gloves  are 
impervious  to  the  substance. 

2.  Names  of  persons  who  have  been 
informed  in  accordance  with  proposed 
S  721.76(a)(3)(i)(C).  the  dates  on  which 


they  are  informed,  and  the  means  by 
which  they  are  informed. 

3.  The  name  and  address  of  each 
person  to  whom  the  substance  is  sold  or 
transferred  and  the  date  of  such  sale  or 
transfer. 

4.  Copies  of  the  MSDS  for  the 
substance. 

5.  Copies  of  all  labels  used  for  the 
substance. 

6.  Any  names  used  for  the  substance 
and  the  accompanying  dates  of  use. 

7.  Information  on  disposal  of  the 
substance,  including  dates  waste 
material  is  disposed  of.  location  of 
disposal  sites,  volume  of  disposed  solid 
material,  estimated  volume  of  any  liquid 
wastes  containing  the  PMN  substance, 
and  method  of  disposal. 

These  recordkeeping  requirements 
would  apply  to  manufacturers, 
importers,  and  processors  including 
small  manufacturers,  importers,  and 
processors  because  the  small  business 
exemption  of  section  8(a)  of  TSCA  is  not 
applicable  when  the  chemical  substance 
which  is  the  subject  of  the  rule  also  is 
the  subject  of  a  section  5(e)  order. 

The  Agency  considered  omitting  these 
specific  recordkeeping  requirements,  but 
believes  compliance  monitoring  for  this 
proposed  SNUR  would  be  made  more 
difficult  without  them.  The  basis  for  the 
Agency's  recordkeeping  requirements 
has  been  set  forth  in  the  preambles  to 
previously  proposed  SNURs.  Persons 
interested  in  a  complete  discussion  of 
this  issue  should  read  the  proposed 
SNUR  for  P-83-370  published  in  the 
Federal  Register  of  January  13. 1984  (49 
FR  1753). 

VIII.  Exemptions  to  Reporting 
Requirements 

EPA  has  codified,  in  S  721.19.  general 
exemption  provisions  covering  SNUR 
reporting.  On  a  case-by-case  basis,  the 
Agency  may  modify  these  provisions. 
However,  in  this  case,  the  Agency  is 
proposing  that  §  721.19  apply  in  its 
entirety. 

On  April  22, 1986  (51  FR  15906),  EPA 
issued  amendments  to  40  CFR  Part  720, 
the  premanufacture  notification  rule, 
including  revisions  of  §5  720.36  and 
720.78(b)  which  contain  detailed  rules 
for  the  section  5(h)(3)  exemption  for 
chemical  substances  manufactured  or 
imported  in  small  quantities  solely  for 
research  and  development.  Because 
5§  720.36  and  720.78(b)  were  not  in 
effect  when  EPA  codified  §  721.19,  the 
Agency  has  relied  on  the  definition  of 
"small  quantities  solely  for  research  and 
development"  in  S  720.3(cc)  and  section 
5(h)(3)  of  TSCA  to  determine  whether 
activities  by  manufacturers,  importers. 
and  processors  of  substances  identified 
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in  SNURs  qualify  under  this  exemption. 
On  April  22. 1986,  EPA  proposed 
amendments  to  40  CFR  Part  721  which 
would  redesignate  §  721.19  and  §  721.18 
and  which  would  contain  a  new  §  721.19 
establishing  detailed  rules  to  the  section 
5(h)(3)  exemption  for  SNURs  and  which 
would  ultimately  apply  to  this  SNUR. 
The  proposed  new  §  721,19  is  similar  to 
the  revised  §§  720.36  and  720.78(b).  Until 
the  SNUR  amendments  are  promulgated, 
manufacturers,  importers,  and 
processors  of  chemical  substances 
identified  in  SNURs  may  look  to 
§§  720.36  and  720.78(b)  and  the 
proposed  new  §  721.19  for  guidance  in 
complying  with  the  section  5(h)(3) 
exemption. 

Section  721.19(g)  of  the  general  SNUR 
provisions  exempts  persons  from  SNUR 
reporting  when  they  manufacture  (the 
term  manufacture  includes  import)  or 
process  the  substance  solely  for  export 
and  label  the  substance  in  accordance 
with  section  12(a)(1)(B)  of  TSCA.  While 
EPA  is  concerned  about  worker 
exposure  during  manufacture  and 
processing  of  the  substance,  section 
12(a)  of  TSCA  prohibits  EPA  from 
requiring  reporting  of  such  manufacture 
or  processing  for  a  significant  new  use. 
However,  such  persons  would  be 
required  to  notify  EPA  of  such  export 
under  section  12(b)  of  TSCA  (see  §  721.7 
of  the  general  SNUR  provisions).  Such 
notification  will  allow  EPA  to  monitor 
manufacture  and  processing  activities 
which  are  not  subject  to  significant  new 
use  reporting. 

The  term  "manufacture  solely  for 
export"  is  defined  in  |  720.3(s)  of  the 
PMN  rule;  an  amendment  clarifying  this 
definition  was  issued  on  April  22, 1986 
(41  FR  15906).  The  term  "process  solely 
for  export"  is  defined  in  §  721.3  of  the 
general  SNUR  provisions  in  a  similar 
fashion.  Thus  persons  would  be  exempt 
from  reporting  under  this  SNUR  if  they 
manufacture  or  process  the  substance 
solely  for  export  from  the  United  States 
under  the  following  restrictions:  (1) 
There  is  no  use  of  the  substance  in  the 
United  States  except  in  small  quantities 
solely  for  research  and  development;  (2) 
processing  is  restricted  to  sites  under 
the  control  of  the  manufacturer  or 
processor  and  (3)  distribution  in 
commerce  is  limited  to  purposes  of 
export  or  processing  solely  for  export.  If 
a  person  manufactured  or  processed  the 
substance  both  for  export  and  for  use  in 
the  U.S.,  the  manufacturing  or 
processing  activity  would  not  be  "solely 
for  export"  because  the  manufacture 
and  processing  would  be  for  use  in  the 
U.S. 


VIII.  Applicability  of  Proposal  to  Uses 
Occurring  Before  Promulgation  of  Final 
Rule 

To  establish  a  significant  new  use 
rule,  the  Agency  must  determine  that  the 
use  is  not  ongoing.  In  this  case,  the 
chemical  substance  in  question  has  just 
undergone  premanufacture  review. 
When  the  notice  submitter  begins 
manufacture  of  the  substance,  the 
submitter  will  send  EPA  a  Notice  of 
Commencement  of  Manufacture,  and  the 
substance  will  be  added  to  the 
Inventory.  The  notice  submitter  is 
prohibited  by  the  section  5(e)  order  from 
undertaking  the  activities  which  the 
Agency  is  proposing  be  designated  as 
significant  new  uses.  Therefore,  at  this 
time,  the  Agency  has  concluded  that 
these  uses  are  not  ongoing.  However, 
EPA  recognizes  that  once  the  chemical 
substance  identified  in  this  SNUR  is 
added  to  the  Inventory,  it  may  be 
manufactured,  imported,  or  processed 
by  other  persons  for  a  significant  new 
use  as  defined  in  this  proposal,  before 
promulgation  of  the  rule. 

EPA  believes  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  determining 
whether  a  use  is  a  significant  new  use  as 
of  the  proposal  date  of  the  SNUR.  rather 
than  as  of  the  promulgation  of  a  final 
rule.  If  uses  begun  during  the  proposal 
period  of  the  SNUR  were  considered 
ongoing,  any  person  could  defeat  the 
SNUR  by  initiating  the  proposed 
significant  new  uses  before  the  rule 
became  final.  Therefore,  it  would  be 
extremely  difficult  for  the  Agency  to 
establish  SNUR  notice  requirements. 

Thus,  persons  who  begin  commercial 
manufacture,  import,  or  processing  of  P- 
85-703  for  a  significant  new  use  between 
proposal  and  promulgation  of  this  rule 
would  have  to  cease  that  activity  before 
the  effective  date  of  this  rule.  To  resume 
their  activities,  these  persons  would 
have  to  comply  with  all  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 

EPA  recognizes  that  this 
interpretation  of  TSCA  may  disrupt 
commercial  activities  of  persons  who 
begin  manufacture,  import,  or  processing 
of  the  substance  for  a  significant  new 
use  during  the  proposal  period. 
However,  this  proposal  constitutes 
notice  of  that  potential  disruption;  and, 
persons  who  commence  a  proposed 
significant  new  use  do  so  at  their  own 
risk. 

The  Agency,  not  wishing  to 
unnecessarily  disrupt  the  commercial 
activities  of  persons  who  manufacture, 
import,  or  process  for  a  proposed 
significant  new  use  prior  to 
promulgation  of  a  final  SNUR,  has 


proposed  a  new  S  721.18(h)  in  Subpart  A 
of  40  CFR  Part  721  (51  FR  15104)  to  allow 
for  advance  SNUR  compliance  (i.e., 
compliance  prior  to  the  date  of 
promulgation). 

IX.  Determining  When  a  Substance  Is 
The  Subject  of  This  Proposed  Rule 

EPA  is  proposing  significant  new  uses 
which  are  confidential.  The  Agency  is 
also  proposing  that  these  significant 
new  uses  would  remain  confidential  in 
the  final  rule.  EPA  believes  it  is 
appropriate  to  keep  these  significant 
new  uses  confidential  to  protect  the 
interests  of  the  original  notice  submitter. 
EPA  specifically  requests  comments  on 
this  issue. 

EPA  is  proposing  to  reveal  the 
significant  new  uses  described  in 
S  721.76(a)(2)  only  to  a  manufacturer, 
importer,  or  processor  who  has  shown  a 
bona  fide  intent  to  manufacture,  import, 
or  process  the  substance.  To  establish  a 
bona  fide  intent,  persons  must  submit 
the  information  required  under 
S  72i.6(b)  (1)  through  (3)  along  with  the 
intended  use  of  the  substance.  EPA  will 
make  a  determination  as  to  whether  the 
person  has  established  a  bona  fide 
intent  to  manufacture,  import,  or  process 
the  substance.  If  the  person  has 
established  a  bona  fide  intent.  EPA  will 
inform  the  person  whether  or  not  the 
intended  use  is  a  significant  new  use 
under  this  rule. 

X.  Test  Data  and  Other  Information 

EPA  recognizes  that,  under  TSCA 
section  5.  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  significant  new  use  notice. 
Rather,  persons  are  only  required  to 
submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable 
by  them.  However,  in  view  of  the 
potential  health  risks  that  may  be  posed 
by  a  significant  new  use  of  this 
substance.  EPA  encourages  SNUR 
notice  submitters  to  conduct  tests  that 
would  permit  a  reasoned  evaluation  of 
the  potential  risks  posed  by  this 
substance  when  utilized  for  an  intended 
use.  The  Agency  believes  that  the 
results  of  a  2-year  rodent  bioassay 
would  adequately  characterize  possible 
carcinogenic  effects  of  the  substance. 
This  study  may  not  be  the  only  means  of 
addressing  the  potential  risks.  SNUR 
notices  submitted  for  significant  new 
uses  without  such  test  data  may 
increase  the  likelihood  that  EPA  will 
take  action  under  section  5(e). 

EPA  encourages  persons  to  consult 
with  the  Agency  before  selecting  a 
protocol  for  testing  the  substance.  As 
part  of  this  prenotice  consultation.  EPA 


will  discuss  the  test  data  it  believes 
necessary  to  evauate  a  significant  new 
use  of  the  substance.  Test  data  should 
be  developed  according  to  TSCA  good 
laboratory  practices  standards  at  40 
CFR  Part  792.  Failure  to  do  so  may  lead 
the  Agency  to  find  such  data  to  be 
insufficient  to  reasonably  evaluate  the 
health  effects  of  the  substance. 

EPA  urges  SNUR  notice  submitters  to 
provide  detail  information  on  human 
exposure  that  will  result  from  the 
significant  new  uses.  In  addition,  EPA 
encourages  persons  to  submit 
information  on  potential  benefits  of  the 
substance  and  information  on  risks 
posed  by  the  substance  compared  to 
risks  posed  by  substitutes. 

XI.  Economic  Analysis 

The  Agency  has  evaluated  the 
potential  costs  of  establishing 
significant  new  use  notice  requirements 
for  potential  manufacturing,  import,  or 
processing  of  this  chemical  substance. 
The  Agency's  economic  analysis  is 
available  in  the  public  file.  This 
economic  analysis  is  summarized  below. 

The  only  direct  costs  that  will 
definitely  occur  as  a  result  of  the 
promulgation  of  this  SNUR  will  be  EPA's 
costs  of  issuing  and  enforcing  the  SNUR. 
It  is  estimated  that  the  Agency  costs  of 
issuing  a  SNUR  is  $10,504  to  $17,628. 
While  enforcement  costs  may  also  be 
incurred,  EPA  cannot  quantify  them  at 
this  time. 

Subsequent  to  promulgating  the 
SNUR.  the  Agency  believes  that  there 
would  be  three  possible  outcomes  for 
firms  that  would  manufacture,  import,  or 
process  the  substance.  The  firms  could: 

(1)  Manufacture,  import,  or  process  the 
substance  within  the  limits  of  the  SNUR; 

(2)  manufacture,  import,  or  process  the 
substance  under  the  circumstances 
requiring  the  submission  of  a  SNUR 
notice;  or,  (3)  not  manufacture  or 
process  the  substance  because  of  the 
restrictions  imposed  by  the  SNUR.  The 
costs  of  these  outcomes  are  summarized 
below. 

If  a  company  decides  to  manufacture, 
import,  or  process  P-85-703  within  the 
limits  of  the  SNUR.  it  will  not  inciu"  the 
cost  of  submitting  a  SNUR  notice.  The 
only  cost  to  the  company  would  be  the 
cost  of  specific  protective  equipment, 
recordkeeping,  labeling,  and 
imperviousness  determinations. 
Protective  equipment  and  recordkeeping 
costs,  due  to  their  recurring  nature,  are 
calculated  as  present  value  cost  over  an 
estimated  10-year  life  of  the  substance. 

Each  worker  will  be  required  to  wear 
gloves  (which  are  determined  to  be 
impervious  to  the  chemical  substance), 
other  protective  clothing,  and  chemical 
safety  goggles.  EPA  estimates  that  the 


annual  cost  of  this  equipment  comes  to 
about  $840  per  worker.  Permeation  tests 
to  determine  if  the  gloves  are  impervious 
to  P-85-703  have  been  estimated  to  cost 
$500  per  test  per  substrate  (annualized 
cost  of  $80).  These  tests  may  cost  up  to 
$7,000  to  $10,000  if  different  substrates 
(i.e.,  different  compositions  of  gloves) 
are  tested  (annualized  cost  of  $1,630).  To 
the  extent  a  company  is  able  to 
extrapolate  from  previous  tests,  draw 
from  knowledge  of  similar  types  of 
chemicals,  or  rely  on  the  glove 
manufacturer's  specification  as  the  basis 
for  determining  imperviousness,  these 
costs  may  be  less. 

EPA  assumes  that  the  other  required 
protective  clothing  is  standard 
equipment  for  every  worker  regardless 
of  whether  or  not  they  work  with  P-85- 
703. 

A  company  would  also  be  required  to 
inform  the  workers  of  the  hazards 
associated  with  the  chemical  substance 
with  an  MSDS,  with  appropriate 
warning  labels,  and  as  part  of  a  training 
program  in  safely  meetings.  In  addition, 
the  company  would  be  required  to 
maintain  certain  records.  The  initial  cost 
of  the  labeling  requirements  is  estimated 
to  be  between  $135  to  $500,  which  is  the 
cost  of  developing  the  label.  Other 
labeling  costs  are  expected  to  be 
minimal.  The  annualized  cost  of  labeling 
is  $80.  The  present  value  of  the  cost  of 
complying  with  the  recordkeeping 
requirements  over  a  10-year  period  is 
estimated  to  be  $1,520  (the  annualized 
cost  is  $250). 

EPA  will  incur  only  enforcement  costs 
once  the  SNUR  has  been  issued. 

If  a  company  decides  to  produce  the 
substance  without  complying  with  the 
limits  of  the  SNUR,  it  will  incur  the  cost 
of  filing  a  SNUR  notice  ($1,400  to  $8,000). 
The  submitter  may  also  experience  up  to 
a  3.2  percent  reduction  in  profits  due  to 
delays  in  manufacturing  or  processing, 
and  the  cost  of  regulatory  follow-up.  if 
any. 

If  a  company  elects  to  test  for  cancer 
effects,  the  estimated  cost  would  be 
$850,000.  plus  the  cost  of  delay  and  the 
cost  of  any  regulatory  follow-up. 

EPA  costs  following  promulgation  of 
the  SNUR  would  include  the  cost  of 
reviewing  the  SNUR  notice,  estimated  af 
$7,100,  and  the  costs  of  modifying  the 
terms  of  the  SNUR  if  the  information 
provided  indicates  that  EPA's  concerns 
would  be  adequately  addressed  by  use 
of  a  different  type  of  exposure  control. 
This  cost  is  estimated  at  $8,700. 

Some  companies  could  find  the  cost  of 
controlling  exposure  and  potential 
testing  costs  too  expensive  to  justify 
production,  processing,  and/or  use. 
Therefore,  there  would  be  no  direct 
costs  as  a  result  of  the  SNUR.  The 


companies  and  society  could  lose 
benefits  associated  with  the 
manufacture  or  processing  of  P-85-703. 
However,  the  fact  that  the  original  PMN 
submitter  intends  to  manufacture  the 
substance  under  the  conditions  of  the 
section  5(e)  consent  order  indicates  that 
the  intended  use  of  P-85-703  will  still 
return  an  acceptable  profit  under  the 
terms  of  the  SNUR. 

The  Agency  has  not  quantified  the 
benefits  of  the  proposed  SNUR.  In 
general,  benefits  will  accrue  if  the 
proposed  action  leads  to  the 
identification  and  control  of 
unreasonable  risks  before  significant 
adverse  health  effects  occur.  The 
proposal  and  promulgation  of  the  SNUR 
provide  benefits  to  society  by 
minimizing  or  eliminating  potential 
health  and  environmental  effects  for  this 
chemical  substance.  In  addition,  the  use 
of  personal  protective  equipment  will 
give  workers  protection  against  a 
number  of  potentially  dangerous 
chemicals,  in  addition  to  the  PMN 
substance.  The  submitter  will  benefit 
from  the  SNUR  because  marketing 
restrictions  contained  in  the  section  5(e) 
consent  order  can  be  lifted  once  the 
SNUR  is  in  effect.  In  the  section  5(e) 
order,  the  submitter  was  prohibited  from 
selling  the  PMN  substance  to 
formulators  and  other  potential 
customers  who  would  not  cure  the 
product.  This  restriction  can  be  Ufted 
when  the  SNUR  is  in  effect. 

XII.  Confidential  Business  information 

Any  person  who  submits  comments 
which  the  person  claims  as  CBl  must 
mark  the  comments  as  "confidential," 
"trade  secret."  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  acordance  with  the 
procedures  in  40  CFR  Part  2.  EPA 
requests  that  any  party  submitting 
confidential  comments  prepare  and 
submit  a  sanitized  version  of  the 
comments  which  EPA  can  place  in  the 
public  file. 

XIII.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50546).  The  record  includes  basic 
information  considered  by  the  Agency  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received.  The  record 
now  includes  the  following: 

1.  The  PMN  for  the  substance. 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMN. 

3.  The  section  5(e)  consent  order. 
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4.  The  economic  analysis  of  the 
proposed  rule. 

5.  The  toxicology  support  document. 

6.  The  engineering  support  document. 
The  Agency  will  accept  additional 

materials  for  inclusion  in  the  record  at 
any  time  between  this  proposal  and 
designation  of  the  complete  record. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  pubhc  in  the  OTS  Public 
Information  Office  tit)m  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays.  The  OTS  Pjblic  Information 
Office  is  located  in  Rm.  E-107,  401  M  St.. 
SW.,  Washington,  DC 

XIV.  Regulatory  Assessment 
Requiiemeots 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore,  requires  a 
Regulatory  Impact  Analysis.  EPA  has 
determineid  that  this  proposed  rule  is  not 
a  "major  rule"  because  it  will  not  have 
an  effect  on  the  economy  of  $100  million 
or  more,  and  will  not  have  a  significant 
effect  on  competition,  costs,  or  prices. 
While  there  is  no  precise  way  to 
calculate  the  annual  cost  of  compliance 
with  this  proposed  rule,  for  the  reasons 
discussed  in  Unit  XI  of  this  preamble. 
EPA  believes  that  the  cost  will  be  low. 
EPA  believes  that,  because  of  the  nature 
of  the  proposed  rule  and  the  substance 
involved,  there  will  be  few  significant 
new  use  notices  submitted.  Furthermore, 
while  the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  may  be  limited  because  such 
factors  are  unlikely  to  discourage 
innovation  that  has  high  potential  value. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  EPA  has  determined  that 
this  proposed  rule  would  not  have  a 
significant  impact  on  the  a  substantial 
number  of  small  businesses.  The  Agency 
cannot  determine  whether  parties 
affected  by  this  proposed  rule  are  likely 
to  be  small  businesses.  However,  EPA 
expects  to  receive  a  few  notices  for  the 
substance.  Therefore,  the  Agency 
believes  that  the  number  of  small 
businesses  affected  by  this  rule  would 
not  be  substantial  even  if  all  the  SNUR 
notice  submitters  were  small  firms. 


C  Paperwork  Reduction  Act 
OMB  has  approved  the  information 
collection  requirements  in  this  proposed 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  et  seq.  has  assigned  OMB  control 
number  2070-0012  to  this  rule. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  Attention:  Desk  Officer 
for  EPA.  The  final  rule  package  will 
respond  to  any  OMB  or  pubhc 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  June  13, 1986. 
John  A.  Moote, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 


PART  721-{  AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
Part  721  be  amended  as  follows: 

1.  The  authority  citation  for  Part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2607. 

2.  In  proposed  §  721.76  by  adding  a 
new  chemical  to  paragraph  (a)(2)(ii), 
redesignating  paragraphs  (a)(3)(i)(C)  [4] 
and  (5)  and  (D)(7)  (//]  and  [Hi]  as 
(a)(3)(i)(C)  (5)  and  (6)  and  (D)(7)  [Hi]  and 
(;V),  respectively,  and  adding  a  new 
paragraph  (a)(3)(i)  [C][4)  and  (D)(7)(/;l  to 
read  as  follows.  Paragraphs  {a)(3)(i)(C) 
(5)  and  [6]  and  (a)(3)(i)(D)(7)(y7/T  and  (;V) 
are  republished  for  the  convenience  of 
the  reader. 

§  721.76    Certain  acrytates. 

(a)  *  *  • 

(2)  *  *  * 

(ii)  Substances  with  confidential 
identities  or  nonconfidential  identities 
and  no  CAS  number. 


PMNNo. 


ClMnvcd  nafTto 


SpedOc 
Signiicant  rw»  us«s  Iroin  (Mragraph  M<3)       ^^SH^^SSS^ 


(b) 


P-e5-703 Poty  (Z-hydroxypropyt)  mettmme.  potymars 

wilh       SHSOcyaralo-HisocyanaiomeltiyO- 
1J,3-lhnwlhy«     cydohcxane.     2.hydio)i- 


(8K2K1MA)  (0  through  (3.  (BMDflv).  (CJ  (0    b<1).  tXZ)  lO 
through  (6).  (D)(0  M  through  <M  C^MJ).        through  (v<^ 
(E«0t3(i)lA).  (BHiO. 


(3)  *   •   * 
(i)  *  *  * 

(C)  *  *  • 

[4]  That  chemicals  similar  in  structure 
to  the  substance  have  been  found  to 
cause  neurotoxic  effects  in  laboratory 
animals. 

(5)  That  to  protect  themselves,  they 
must  wear  the  protective  equipment 
described  under  paragraph  (a)(3|(i)(A)  of 
this  section  while  handling  the 
substance. 

[6]  That  to  protect  themselves  they 
must  use  the  controls  described  in 
paragraph  (a)(3)(i](B]  of  this  section 
during  spray  application  and  roller 
coating  operations  during  which  they 
might  be  exposed  to  the  substance  in  the 
form  of  an  aerosol  or  mist. 

(D) •  *  • 

(7)  •  •  • 

(ii)  Chemicals  similar  in  structure  to 
[insert  appropriate  name]  have  been 
found  to  cause  neurotoxic  effects  in 
laboratory  animals. 

[Hi)  To  protect  yourself,  you  must 
wear  chemical  safety  goggles  or 
equivalent  eye  protection,  impervious 
gloves,  and  protective  clothing  while 
handling  this  material. 


[iv)  You  must  wear  respirator  during 
spray  application  or  roller  coating 

operations. 

•        •        *        *        * 

[FR  Doc.  88-14077  Filed  6-20-86;  8:45  am) 
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40  CFR  Part  764 

lOPTS-91005;  FRL-3034-91 

4,4-Methyl«n«  Bis  (2-Chloroaniline); 
Termination  of  Regulatory 
Investigation  and  Transfer  of 
Infornuitton  to  tt>e  Occupational  Safety 
and  Health  Administration 


agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Termination  of 
Regulatory  Investigation  and  Transfer  of 
Information  to  the  Occupational  Safety 
and  Health  Administration. 

SUMMARY:  This  notice  announces 
termination  of  EPA's  regulatory 
investigation  addressing  potential 
occupational  risks  associated  with  the 
commercial  use  of  4,4'-methylene  bis  (2- 


chloroaniline).  also  known  as  MBOCA. 
MBOCA  is  an  aromatic  diamine-curing 
agent  used  in  the  manufacture  of  certain 
polyurethane  articles  and  coatings.  This 
action  closes  the  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  published 
in  the  Federal  Register  of  May  23, 1983. 
(48  FR  22954)  which  initiated  the 
regulatory  investigation.  In  accordance 
with  section  9(d)  of  the  Toxic 
Substances  Control  Act  (TSCA),  15 
U.S.C.  2608(d).  EPA  is  transmitting  to  the 
Department  of  Labor's  Occupational 
Safety  and  Health  Administration 
(OSHA),  for  its  consideration,  all 
information  contained  in  EPA's  public 
record,  including  comments  received  in 
response  to  the  ANPR  and  information 
that  EPA  developed  on  alternative 
methods  for  limiting  exposure  to  the 
chemical. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St.. 
SW.,  Washington,  DC  20460,  Toll-free: 
(800-424-9065).  In  Washington.  DC: 
(554-1404).  Outside  the  USA: 
(Operator— 554-1404). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  has  issued  a  notice,  which  was 
published  in  the  Federal  Register  of  May 
23, 1983  (48  FR  22954),  entitled  "4.4"- 
Methylene  Bis(2-ChIoroaniline); 
Initiation  of  Regulatory  Investigation." 
The  notice  announced  EPA's  intention  to 
consider  regulatory  approaches  under 
TSCA  to  govern  the  commercial  use  of 
MBOCA.  In  response.  EPA  received  21 
written  comments  addressing  a  variety 
of  issues  including  the  nature  of  the  risk 
posed  by  MBOCA,  the  availability  of 
substitutes,  and  practical  means  for 
reducing  exposure  to  the  substance. 

Bioassays  using  mice,  rats,  and  dogs 
have  demonstrated  that  MBOCA.  an 
aromatic  diamine  chemical  substance, 
causes  cancer  in  laboratory  animals. 
The  results  of  epidemiology  studies 
involving  MBOCA  production  and  user 
populations  are  only  suggestive  of  a 
human  cancer  link.  Based  on  this 
evidence,  MBOCA  meets  EPA's 
proposed  Cancer  Risk  Assessment 
Guidelines  criteria,  published  in  the 
Federal  Register  of  November  23, 1984 
(49  FR  46294),  for  classification  as  a 
probable  human  carcinogen. 

About  400  companies  in  the  U.S. 
currently  use  MBOCA  to  manufacture 
polyurethane  articles  and  surface 
coatings.  All  MBOCA  consumed  by 
these  users  is  now  imported,  most  often 
in  the  physical  form  of  solid  particles. 
Workers  who  process  or  use  MBOCA 


may  be  exposed  through  dermal  contact 
with,  or  inhalation  of  MBOCA  dust 
generated  from  these  particles.  Such 
exposure  can  be  significant  when  plant 
managers  and  workers  fail  to  follow 
good  industrial  hygiene  practices  when 
handling  the  chemical.  The  substance  is 
often  detected  in  the  urine  of  directly 
exposed  workers.  Unhygienic  MBOCA 
handling  techniques  can  result  not  only 
in  the  exposure  of  workers  who  directly 
handle  the  substance,  but  can  also 
contaminate  the  workplace  and  expose 
other  workers. 

Exposure  to  MBOCA  outside  the 
workplace  is  unlikely  but  possible.  A 
significant  release  of  the  chemical  to  the 
environment  occurred  during  the  1970's 
from  an  MBOCA  manufacturing  site  in 
Michigan.  Action  by  that  State's 
government  resulted  in  production 
ceasing  at  that  site  in  1979  and  no 
commercial  manufacture  has  taken 
place  in  the  U.S.  since.  With  regard  to 
release  from  MBOCA  processing  and 
using  facilities.  EPA  believes  human 
exposure  outside  the  workplace  is 
largely  confined  to  instances  where 
workers  inadvertently  transport 
MBOCA  dust,  adhering  to  their  clothing, 
from  the  workplace.  This  so-called 
"track  out"  can  occur  by  failure  to 
follow  good  industrial  hygiene  practices 
within  the  workplace  and  can  cause 
contamination  of  the  workers'  home 
environment. 

n.  Present  Action  and  Rationale 

EPA  has  ended  its  regulatory 
investigation  of  MBOCA  and  herewith 
closes  the  ANPR  that  initiated  that 
investigation.  Having  promulgated 
reporting  and  recordkeeping 
requirements  applicable  to  anyone 
intending  to  manufacture  MBOCA  in  the 
U.S..  as  discussed  below.  EPA  has  no 
further  plans  for  issuing  regulations  to 
govern  MBOCA  processing  or  use. 

This  action  is  being  taken  because 
EPA  believes  that  the  potential  risks 
discussed  in  the  ANPR  are.  as  a  matter 
of  policy,  more  appropriately  addressed 
by  OSHA.  In  addition,  because  of  its 
'  expertise  in  workplace  risk  assessment, 
OSHA  is  better  able  to  evaluate  the 
adequacy  of  EPA's  pubhc  record  to 
support  the  need  for  regulation.  EPA  and 
OSHA  recently  signed  a  memorandum 
of  understanding  which  recognizes  the 
responsibilities  of  each  agency 
regarding  the  regulation  of  toxic 
substances  posing  risks  in  the 
workplace.  It  further  specifies  how  the 
agencies  will  coordinate  certain  of  their 
activities  and  handle  referral  of 
occupational  chemical  risks  from  EPA  to 
OSHA  under  section  9  of  TSCA.  The 
Agency  has  consistently  kept  OSHA 


informed  of  EPA  activities  before  and 
during  this  regulatory  investigation. 
OSHA  has  statutory  authority  to 
prevent  or  reduce  to  a  sufficient  extent 
the  risks  associated  with  the  processing 
and  use  of  MBOCA  in  the  workplace.  In 
order  to  assist  OSHA  in  its 
deliberations,  and  in  accordance  with 
section  9(d)  of  TSCA,  15  U.S.C.  2608(d). 
EPA  will  provide  OSHA  with  all 
pertinent  information  developed  during 
EPA's  regulatory  investigation  or  that 
becomes  available  to  the  Agency  in  the 
future.  EPA  has  not  made  an 
unreasonable  risk  determination  in  the 
case  of  MBOCA.  Therefore,  the  Agency 
is  transferring  its  public  record  on  this 
matter  to  OSHA  under  the  principles  of 
section  9(d)  of  TSCA,  rather  than 
submitting  a  report  to  OSHA  under 
section  9(a). 

in.  EPA  Activities  Concerned  With 
MBOCA 

Since  issuing  the  ANPR,  EPA  has:  (1) 
Investigated  a  variety  of  technical 
means  for  reducing  exposure  arising 
from  the  processing  and  use  of  MBOCA: 
(2)  promulgated  reporting  and 
recordkeeping  requirements  applicable 
to  anyone  who  intends  to  manufacture 
the  chemical  in  the  U.S.:  and  (3) 
prepared  and  disseminated  an 
information  bulletin,  called  a  Chemical 
Advisory,  to  all  persons  who  use  or 
process  MBOCA. 

Alternatives  for  Reducing  Exposure 

EPA's  investigation  of  alternative 
means  for  reducing  workplace  exposure 
concentrated,  for  the  most  part,  on 
improvements  in  the  way  MBOCA  could 
be  distributed  in  commerce.  However. 
EPA  also  examined  the  availability  of 
processing  equipment  that  could  be  used 
to  reduce  workplace  exposure. 

MBOCA  is  currently  imported  into  the 
U.S.  predominantly  in  fiberboard  drums, 
each  holding  from  60  to  70  kilograms:  the 
chemical  is  contained  in  a  polyethylene 
bag  which  serves  as  an  inner  liner  to  the 
drum.  Depending  upon  the 
sophistication  of  the  particular  user  or 
processor,  MBOCA  is  removed  from 
these  containers  by  manual  scooping  or 
by  remote  handling  techniques  using,  for 
example,  vacuum  transfer  equipment. 

Vacuum  transfer  and  other  remote 
transfer  methods  can  reduce  workplace 
exposure  to  MBOCA  below  that  which 
may  occur  during  manual  scooping. 
With  manual  scooping,  a  person  must 
reach  into  the  drum  potentially  exposing 
his  or  her  entire  arm  to  dermal  contact 
with  MBOCA  and  perhaps  inhaling  its 
dust.  Although  a  conscientious  person 
observing  good  industrial  hygiene 
practices  will  wear  personal  protective 
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equipment  when  performing  this 
operation,  the  current  package 
nevertheless  presents  an  opportunity  for 
abuse  and  signiHcant  exposure.  Even 
with  vacuum  transfer,  the  current 
package  affords  an  opportunity  for 
potentially  high  exposure.  As  the 
amount  of  MBOCA  remaining  in  the 
shipping  container  becomes  low,  the 
flexible  polyethylene  inner  liner  is  often 
sucked  into  the  nozzle  of  the  vacuum 
hose,  preventing  further  removal  of  the 
chemical  Clearing  this  obstruction  and 
then  removing  the  remaining  MBOCA 
hx)m  the  container,  perhaps  by  manual 
scooping,  increases  the  opportunity  for 
exposure. 

In  response  to  these  shortcomings,  the 
Polyurethane  Manufacturers 
Association  (PMA),  a  trade  organization 
that  represents  domestic  distributors 
and  user/ processors  of  MBOCA  and 
other  urethane-related  chemicals, 
developed  a  prototype  dispensing  drum 
designed  to  remedy  the  deHciencies 
identified  above.  This  dispensing  drum 
prevents  transfer  by  scooping  and 
permits  complete,  imobstructed  transfer 
by  vacuum  techniques.  Using  gravity 
feed,  MBOCA  is  dispensed  manually  by 
placing  the  drum  on  its  side  in  a  holding 
rack,  tilting  it  slightly  downward  from 
the  horizontal,  and  controlling  the  flow 
of  MBOCA  particles  from  the  drum 
through  a  flexible  plastic  sleeve,  or 
discharge  hose,  attached  to  the  dnim 
port.  In  1984,  the  PMA  suggested  to  EPA 
that  the  Agency  consider  issuing  a 
MBOCA  packaging  and  labeling  rule 
under  TSCA  that  would  incorporate  the 
specifications  of  their  dispensing  drum. 

As  part  of  its  investigation  of  potenital 
benefits  of  this  new  package,  EPA 
conducted  an  experiment  that 
compared,  under  laboratory  conditions, 
the  levels  of  MBOCA  contamination  that 
result  during  manual  transfer  of  the 
chemical  from  the  current  container  and 
from  the  dispensing  drum.  The 
experimenters  performed  repeated 
transfer  operations  from  each  package 
using  simulated  workplace  handling 
techniques  and  then  measured  the  trace 
amounts  of  MBOCA  that  were  borne  in 
the  immediately  surrounding  ambient 
air,  that  were  deposited  at  randomly 
selected  locations  within  the  experiment 
chamber,  and  that  adhered  to  portions 
of  the  protective  clothing  worn  by  the 
person  performing  the  transfer 
operations.  The  data  from  that 
experiment  indicated  that  the  level  of 
contamination  was  generally  lower 
when  using  the  dispensing  drum 
compared  to  scooping  from  the  present 
container.  These  results  suggest  that  use 
of  the  dispensing  drum,  along  with 
adherence  to  good  industrial  hygiene 
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practices,  can  reduce  one  source  of 
workplace  contamination  by,  and 
human  exposure  to.  MBOCA. 

EPA  supports  the  approach  taken  by 
the  PMA  to  develop  improved  packaging 
that  can  reduce  the  opportunity  for 
careless  exposure  to  MBOCA  in  the 
workplace  and  encourages  its  voluntary 
implementation.  The  drum  considered 
by  EPA,  however,  was  a  prototype 
design  that  most  certainly  could  benefit 
from  trial  and  experience  gained  in 
actual  use.  In  the  event  that  OSHA 
believes  further  controls  are  needed  to 
prevent  or  reduce  the  risks  posed  by 
exposure  to  MBOCA  in  the  workplace, 
that  agency  has  sufficient  statutory 
authority  to  address  these  risks. 

During  its  investigation.  EPA  also 
studied  the  use  of  meltable  plastic  bags 
containing  premeasured  amounts  of  the 
chemical  as  an  alternative  approach  to 
MBOCA  packaging  and  processing  and 
investigated  the  availability  of 
specialized  equipment  that  could  be 
used  for  remotely  handling  and 
processing  the  chemical.  Although  EPA's 
study  of  meltable  plastic  bags  yielded 
inconclusive  results  concerning  their 
practical  feasibility,  its  investigation  of 
alternative  processing  equipment 
revealed  a  range  of  engineering 
approaches  available  to  processors  for 
reducing  exposure  in  the  workplace 
using  remote  handling  techniques.  The 
results  of  all  these  studies  are  contained 
in  reports  that  are  part  of  EPA's  public 
record  concerning  MBOCA,  and  will  be 
provided  to  OSHA  for  its  consideration. 

Reporting  and  Recordkeeping 
Requirements  for  Potential  U.S. 
Manufacturers 

A  second  phase  of  activities  was  the 
development  of  reporting  and 
recordkeeping  requirements  applicable 
to  any  person  intending  to  manufacture 
MBOCA  for  commercial  purposes  in  the 
U.S.  Although  the  substance  is  not  now 
manufactured  domestically,  past 
experience  with  domestic  manufacturing 
indicated  a  need  for  EPA  to  scrutinize 
closely  such  operations  and  to  assess 
their  potential  for  uncontrolled  release 
of  MBOCA  to  the  workplace  and 
surrounding  environment.  Accordingly, 
EPA  promulgated  in  the  Federal  Register 
of  April  18, 1986  (51  FR  13220)  a 
reporting  and  recordkeeping  rule  under 
TSCA  that  will  govern  potential 
manufacturers  of  MBOCA.  Information 
developed  under  that  rule  will  provide 
EPA  with  an  opportunity  to  evaluate  the 
proposed  manner  or  method  of 
production,  before  such  manufacturing 
begins.  If  necessary,  EPA  can  then 
initiate  regulatory  action  under  TSCA  to 
prohibit  or  limit  this  activity  in  order  to 


prevent  risks  to  human  health  or  the 
environment. 

Issuance  of  an  MBOCA  Chemical 
Advisory 

The  third  phase  of  EPA  activities  has 
involved  the  preparation  and 
dissemination  of  a  Chemical  Advisory. 
This  information  bulletin  was  prepared 
to  alert  plant  managers  and  those  who 
directly  work  with  MBOCA  of  the 
potential  hazards  posed  by  exposure  to 
the  chemical.  The  bulletin  recommends 
means  by  which  persons  can  prevent  or 
reduce  exposure  and  informs  such 
persons  of  urinalysis  methods  that  can 
gauge  human  exposure  to  MBOCA  and 
thereby  help  identify  processing 
techniques  that  lead  to  high  exposures. 
The  PMA,  through  its  member  MBOCA 
distributors,  aided  EPA  in  1985  in 
distributing  the  Advisory  to  all  known 
MBOCA  processors  and  users  in  the 
U.S.  Since  then,  EPA  has  been  pleased 
to  receive  numerous  inquiries  for  more 
information  concerning  MBOCA  and 
referral  advice. 

IV.  Public  Record 

EPA  has  established  a  public  record 
for  today's  action  under  the  docket 
number  OPTS-91005.  The  record 
includes  the  following  kinds  of 
information: 

(1)  Federal  Register  notices  pertaining 
to  this  action. 

(2)  Support  documents  prepared 
before  and  after  issuance  of  the  ANPR. 

(3)  Public  comments  to  the  ANPR. 

(4)  Other  Federal  Register  notices. 

(5)  Written  communications. 

This  record  is  available  for  inspection 
in  the  Office  of  Toxic  Substances 
Reading  Room,  Rm.  E-107,  401  M  St.. 
SW..  Washington,  DC,  Monday  through 
Friday  from  8  a.m.  to  4  p.m..  excluding 
legal  holidays. 

Dated:  |une  7. 1986. 
Le«  M.  Thomas, 
Administrator. 

[FR  Doc.  86-14075  Filed  6-20-86:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wlldiife 
and  Plants;  Proposed  TTireatened 
Status  for  ttte  Florida  Population  of 
Audut>on's  Crested  Caracara 

agency:  Fish  and  Wildlife  Service. 

Inlerior. 

action:  Proposed  rule. 


summary:  Awdubon's  crested  caracara 
(Poi}i}orus  plancus  audvboniif  is  a 
hawk  that  occurs  from  Florida,  southern 
Texas  and  Arizona,  and  northern  Baja 
Cahfornia.  south  to  Panama,  and  also  on 
Cuba  and  tbe  Isle  of  Pines.  The  Service 
is  proposing  that  the  Florida  population 
be  detetmined  to  be  a  threatened 
species  under  the  Endangered  Species 
Act  of  1973  (Act),  as  amended.  Habitat 
losses  appear  to  be  the  principal  threat 
to  this  bird.  This  proposal  if  made  final, 
would  implenent  the  protection  and 
recovery  prorisions  of  the  Act  for  the 
Florida  population  of  the  crested 
caracara.  The  Service  seeks  data  and 
comments  from  the  public  on  this 
proposal 

DATES:  Comments  from  all  interested 
parties  must  he  received  by  August  22, 
1986.  Public  hearing  requests  must  be 
received  by  August  7,  t988. 
ADDRESS:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service, 
Endangered  Species  Field  Office,  2747 
Art  Mwsenra  Drive,  Jacksonville,  Florida 
32207.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  David  1-  Wesley.  Field  Supervisor,  at 
the  above  address  (904/791-2560  or  FTS 
946-2580). 
SUPPLEMENTARY  INFORMATION: 

Background 

John  James  Audubon  (1834) 
discovered  a  caracara  (Polyborus 
plancus  audubonii)  in  Florida  near  St. 
Augustine  (where  it  no  longer  occurs)  on 
November  21, 1831,  and  published  a  full 
account  of  it  under  the  name  Polyborus 
vulgaris.  Synonyms  of  the  present 
scientific  name  are  Polyborus  plancus 
cheriway.  Polyborus  cheriway 
audubonii.  and  Caracara  cheriway 
audubonii.  The  Service  follows  the 
American  Omithogists'  Union  (1983)  for 
usage  «jf  the  generic  and  specific  names 
Polyborus  plancus  and  the  American 
Ornithologists'  Union  (1957)  in  the  use  of 
the  subspecific  name  audubonii  for  the 
Florida  population  of  the  crested 
caracara.  In  addition  to  the  vernacular 
name  crested  caracara,  this  bird  is  also 
known  as  Audubon's  caracara,  the 
caracara  eagle,  the  Mexican  eagle,  and 
the  Mexican  buzzard. 

The  crested  caracaraTS"«bput  the  size 
of  an  osprey,  except-for  shorter  wings, 
with  a  length  of  535  to  585  millimeters 
(21  to  23  inches),  wingspread  of  about 
1220  millimeters  (48  inches).  The 
caracara  has  yellow  legs,  which  are  very 
long  for  a  hawk,  and  a  massive  bluish 
bill  Sexes  are  similarly  plumaged; 


younger  birds  are  browner  than  adults. 
A  complete  description  can  be  found  in 
the  numerous  and  readily  available  bird 
identification  books. 

Polyborus  plancus  audubonii  occurs 
primarily  from  northern  Baja  California, 
southwestern  Arizona,  southern  Texas, 
and  central  Florida,  south  to  Panama, 
and  also  on  Cuba  and  the  Isle  of  Pines. 
It  is  also  found,  rarely,  in  southern  New 
Mexico  and  southwestern  Louisiana. 
Other  subspecies  range  into  South 
America  as  far  as  Tierra  del  Fuego  and 
the  Falkland  Islands.  The  Florida 
population  is  isolated  from  the 
remainder  of  the  subspecies'  range  in 
the  southwestern  U.S.  and  Central 
America.  This  isolated  population  was 
at  one  time  a  common  resident  in  the 
prairie  region  of  central  Florida,  from 
northern  Brevard  County  in  the  north, 
south  to  Fort  Pierce,  Lake  Okeechobee, 
Rocky  Lake  (Hendry  County),  the 
Okaloosa  Slough,  and  Everglades 
(Collier  County).  It  has  been  reported 
from  as  far  north  as  Nassau  County,  and 
from  as  far  south  as  the  lower  Florida 
Keys  (Monroe  County).  Available 
evidence  indicates  that  the  range  of  this 
species  in  Florida  has  experienced  a 
long-term  and  continuing  contraction, 
with  the  birds  rarely  found  now  as  far 
north  as  Orlando  or  on  the  east  side  of 
the  St.  Johns  River.  The  region  of 
greatest  abundance  is  a  five-county  area 
(Glades,  De  Soto,  Highlands, 
Okeechobee,  and  Osceola)  north  and 
west  of  Lake  Okeechobee  (sprunt  1954, 
Layne  in  Kale  1978,  Layne  1985).  Birds 
can  still  be  found  in  Charlotte.  Hardee, 
and  Polk  Counties. 

The  crested  caracara  is  a  bird  of  open 
country.  Dry  prairies  with  wetter  areas 
and  scattered  cabbage  palm  (Sabal 
palmetto)  constitute  the  typical  habitat, 
although  it  also  occurs  in  improved 
pasture  lands  and  even  in  lightly 
wooded  areas  with  more  limited 
stretches  of  open  grassland  (Layne  in 
Kale  1978).  It  is  an  opportunistic  feeder; 
its  diet  includes  both  carrion  and  living 
prey.  The  living  prey  are  largely  small 
turtles  and  turtle  eggs.  In  addition  to 
these  items,  caracaras  are  known  to 
prey  on  insects,  fish,  frogs,  lizards, 
snakes,  birds,  and  small  mammals.  A 
pair  will  sometimes  join  forces  to 
subdue  a  larger  animal  such  as  a  rabbit 
or  egret  (Layne  1985).  Sprunt  (1954) 
noted  that  caracaras  are  frequently  seen 
feeding  on  carrion  with  vultures. 
Adult  caracaras  maintain  large 
territories,  usually  with  their  mates.  Pair 
bonds  are  strong,  apparently  persisting 
until  one  of  the  mates  dies.  As  the 
breeding  season  approaches,  the  pair 
begins  to  spend  more  time  at  the  nest 
site.  The  nest,  a  bulky  structure  of 
slender  vines  and  sticks,  is  usually 


located  in  a  cabbage  palm.  The  breeding 
peak  is  from  January  to  March,  with  the 
usual  clutch  being  two  or  three  eggs. 
Incubation  lasts  about  32  days,  and  the 
young  leave  the  nest  at  about  8  weeks  of 
age.  Tbe  family  group  usually  remains 
together  for  two  or  three  laoaths  after 
the  young  fledge  (Layne  1985). 

Based  on  early  naturalists'  notes. 
published  accounts,  and  museum 
specimens  it  appears  that  caracaras  in 
Florida  have  undergone  a  severe  decline 
in  numbers  and  distribution  since  the 
early  igsffs.  The  major  caose  of  this 
decline  has  been  habitat  loss.  Habitat 
available  to  caracaras  has  decreased 
greatly,  and  continues  to  decrease,  as 
native  prairies  and  pasturelands  are  lost 
to  real  estate  developments  or  intensive 
agricultural  uses  (Layne  1985). 

In  the  eariy  1950's,  the  total  State 
population  of  Audubon's  crested 
caracara  was  estimated  to  be  about  250 
(Chandler  in  Sprunt  1954).  In  the  late 
1960'8,  Funderberg  and  Heinzman  (1967) 
voiced  concern  over  the  decKne  in  the 
population.  Heinzman  (1970)  published 
results  (rf  a  4  year  survey  (1967-1970) 
indicating  fewer  than  100  individuals  in 
about  58  localities  remained  in  the  State. 
Stevenson  (1975)  assumed  a  similar 
population  size  for  1974.  However, 
Layne  [in  Kale  1978),  in  a  preliminary 
analysis  of  records  from  1973  to  1975, 
arrived  at  a  minimum  estimate  of  350 
individuals.  A  more  refined  estimate, 
based  on  data  gathered  from  1973  to 
1978,  indicated  the  existence  of  about 
150  active  territories  (300  adults)  and 
about  100  immatures,  giving  a  total 
population  in  Florida  of  between  400 
and  500  individuals  (Layne  1985). 

Most  caracaras  occur  on  privately 
owned  lands  in  Florida.  A  few  birds 
may  wander  east  to  Merritt  Island,  Cape 
Canaveral,  and  Patrick  Air  Force  Base, 
or  north  to  Ocala  National  Forest,  but 
these  would  only  be  transients.  The  only 
Federal  land  on  which  the  bird  might 
permanently  reside  is  the  Air  Force's 
Avon  Park  Bombing  Range  in  Polk  and 
Highlands  County.  However,  bombing 
range  personnel  have  informed  the 
Service  that,  although  caracaras  are 
occasionally  seen  in  the  area,  to  the  best 
of  their  knowledge  none  have  nested 
there  in  recent  years  (Paul  Ebersbach. 
pers.  comm.,  December  5, 1985). 

The  Audubon's  crested  caracara  is 
classified  as  a  threatened  species  by  the 
Florida  Committee  on  Rare  and 
Endangered  Plants  and  Animals  (Kale 
1978)  and  by  the  Florida  Game  and 
Fresh  Water  Fish  Commission  (Wood 
1985).  It  is  classified  as  a  category  2 
species  in  the  Service's  September  18, 
1985.  "Review  of  Vertebrate  Wildlife" 
(50  FR  37958). 
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Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (18  «.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangerd  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Florida  population  of 
Audubon's  crested  caracara  (Polybonis 
plancus  auduboni'i)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range 

The  crested  caracara  in  Florida  is  a 
bird  of  the  open  prairie  country  and 
nearby  wetter  areas  having  scattered 
cabbage  palms  for  nesting.  Large  areas 
of  this  type  of  habitat  have  been  lost  to 
citrus  groves,  tree  plantations,  improved 
pastures,  other  agricultural  uses,  and 
real  estate  development.  As  the  growth 
rate  of  Florida's  human  population  has 
increased  and  habitat  loss  has 
accelerated,  the  main  portion  of  the 
caracara's  range  has  contracted.  Now 
the  birds  are  rarely  seen  as  far  north  as 
Orlando  or  on  the  east  side  of  the  St. 
Johns  River. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes 

Not  applicable. 

C.  Disease  or  predation 
Not  applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms 

Both  Federal  (Migratory  Bird  Treaty 
Act.  16  U.S.C.  703-711)  and  State 
(Chapter  39-27,  Florida  Administrative 
Code)  laws  offer  protection  for  the 
caracara,  but  they  do  not  protect 
habitat.  Despite  these  laws,  caracaras 
are  still  being  killed  in  the  erroneous 
belief  that  they  are  predators  on 
newborn  calves  or  because  their  large 
size  and  conspicuousness  make  them 
tempting  targets  for  vandals  (Layne  in 
Kale  1978,  Layne  1985).  Large  numbers 
of  caracaras  were  apparently  destroyed 
in  vulture  trapping  operations  in  earlier 
years,  and  some  are  probably  still  being 
taken  in  illegal  vulture  traps  (Layne  in 
Kale  1978). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence 

Population  growth  in  southcentral 
Florida  has  resulted  in  increased 
numbers  of  roads  and  greater  traffic. 


This,  coupled  with  the  caracara's 
predilection  for  feeding  along  roads,  has 
probably  increased  mortality  (Layne  in 
Kale  1978). 

The  current  number  of  breeding 
caracaras  (300  birds)  is  low  relative  to 
most  other  large  raptors  in  Florida.  In 
addition,  these  birds  are  long  lived,  has 
low  reproductive  rates,  and  have  large, 
widely  dispersed  territories.  These 
factors  make  the  species  very 
susceptible  to  natural  or  human  caused 
catastrophes,  such  as  hurricanes  and 
poisoning  (pesticides,  herbicides,  etc.). 
In  addition,  the  low  number  of  caracaras 
in  Florida  may  reduce  the  genetic 
viability  of  the  population  and  make  it 
more  vulnerable  to  these  stresses  than 
would  otherwise  be  the  case.  Finally, 
the  scarcity  of  the  birds,  combined  with 
their  scattered  territories,  makes  it 
difHcult  to  detect  changes  in  numbers. 
Thus,  the  caracara  could  experience  a 
significant  decline  that  might  jeopardize 
the  population  before  evidence  of  the 
decline  became  apparent.  The  caracara 
is  highly  vulnerable,  and  the  Florida 
population  should  be  closely  monitored 
to  ensure  its  continued  health  and 
survival. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Florida 
population  of  Audubon's  crested 
caracara  as  a  threatened  species. 
Because  this  bird  is  still  widespread  in 
distribution,  and  appears  to  be 
reproducing  satisfactorily,  it  is  not  in 
danger  of  extinction  at  the  present  time 
throughout  all  or  a  significant  portion  of 
its  range.  However,  its  habitat  is  rapidly 
being  altered,  its  numbers  (300  adult 
birds)  are  low  for  a  raptor  species,  and  it 
has  a  low  reproductive  rate.  Thus,  the 
bird  is  likely  to  become  an  endangered 
species  in  the  foreseeable  future. 
For  these  reasons,  the  Florida 
population  of  Audubon's  crested 
caracara  is  proposed  for  listing  as 
threatened  rather  than  endangered.  If 
the  Service  were  to  take  no  listing  action 
for  this  bird,  it  would  demonstrate  a 
failure  to  acknowledge  the  best 
scientific  data  available  concerning  the 
threats  the  caracara  faces  and. 
therefore,  would  be  in  violation  of  the 
statutory  mandates  of  the  Act.  Critical 
habitat  is  not  being  proposed  for  the 
Florida  population  of  Audubon's  crested 
caracara  for  the  reasons  discussed 
below. 

Critical  HabiUt 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 


prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species.  Adult 
caracara  are  spread  very  thinly  over  a 
wide  area  of  southcentral  Florida,  and 
each  pair  maintains  a  large  territory.  A 
determination  of  critical  habitat  would 
necessitate  delineating  the  precise 
boundaries  occupied  by  each  pair  of 
birds.  Not  only  are  data  lacking  for 
these  delineations,  but  they  might 
actually  be  detrimental  to  the  survival  of 
the  species  in  Florida.  The  caracara  is  a 
large  and  spectacular  bird.  To  publish 
precise  locality  data  and  maps  showing 
where  birds  occur  (as  would  be  required 
for  a  determination  of  critical  habitat) 
might  draw  large  numbers  of  people 
(including  some  vandals)  to  view  them, 
who  could  inadvertently,  or  deliberately, 
interfere  with  the  normal  activities  of 
the  birds.  This  could  pose  an  additional 
threat  to  the  survival  of  the  species  in 
Florida. 

Based  on  the  above,  the  Service  feels 
that  a  determination  of  critical  habitat 
would  not  benefit  the  species,  and  might 
pose  an  additional  threat  to  its  survival. 
Therefore,  a  determination  of  critical 
habitat  is  not  prudent  for  the  Florida 
population  of  the  crested  caracara. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  Such 
actions  are  initiated  by  the  Service 
following  listing.  The  protection  requires 
of  Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  Agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  (see  revision  at  51  FR  19926;  June  3. 
1986).  Section  7(a)(4)  requires  Federal 


agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  hkely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  caracara  is  a  wide  ranging  bird 
that  could  wander  occasionally  onto 
lands  administered  by  the  Service 
(Merritt  Island  National  Wildlife 
Refuge).  National  Aeronautics  and 
Space  Administration  (Kennedy  Space 
Center).  Air  Force  (Cape  Canaveral  Air 
Force  Station  and  Patrick  Air  Force 
Base),  and  the  Forest  Service  (Ocala 
National  Forest).  At  such  time,  these 
agencies  may  need  to  take  reasonable 
and  prudent  measures  to  assure  the 
protection  and  health  of  the  birds. 
However,  these  Federal  lands  are 
outside  the  present  primary  range  of 
caracara;  the  birds  would  only  be 
transient  on  them  and  would  not  be 
expected  to  nest  or  remain  for  any 
significant  period  of  time.  Therefore, 
there  would  be  little  or  no  effect  on  the 
above  Federal  agencies. 

The  Air  Force's  Avon  Park  bombing 
Range  in  Polk  and  Highlands  Counties  is 
within  primary  caracara  range.  Although 
Bombing  Range  personnel  (Paul 
Ebersbach,  pers.  comm.,  December  5, 
1985)  report  no  nesting  pairs  on  the 
Bombing  Range  at  present,  it  is  possible 
that  caracaras  might  take  up  residence 
there  at  any  time.  With  the  publication 
of  this  proposal,  the  Air  Force  is  now 
required  to  confer  informally  with  the 
Service  on  any  of  its  activities  at  the 
Bombing  Range  that  are  likely  to 
jeopardize  the  continued  existence  of 
the  caracara.  If  this  bird  is  listed  and  if 
actions  on  the  Bombing  Range  may 
affect  this  species,  the  Air  Force  would 
have  to  enter  into  formal  consultation 
with  the  Service. 

There  would  be  no  effect  on  the 
activities  of  private  landowners  as  a 
result  of  listing  this  bird  unless  Federal 
funds  or  permits  were  involved  in  the 
activity.  In  such  cases,  the  funding  or 
permitting  Federal  agency  would  have 
to  insure  that  the  activity  would  not 
jeopardize  the  continued  existence  of 
the  crested  caracara  before  providing 
the  funds  or  issuing  the  permits  to  the 
private  landowner.  However,  the 


Service  is  not  aware  of  any  cases  at  the 
present  time  where  activities  of  private 
landowners  would  be  affected  by  the 
listing. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  had  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22, 
17.23,  and  17.32,  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available.  Since  the 
caracara  is  not  in  trade  and  is  already 
protected  under  50  CFR  Part  10 
(migratory  bird  regulations),  such 
permits  for  economic  hardship  are  not 
expected. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological,  commercial  trade, 
illegal  take  or  other  relevant  data 
concerning  any  threat  (or  lack  thereof) 
to  the  Florida  population  of  Audubon's 
crested  caracara; 

(2)  The  location  of  any  additional 
pairs  of  caracaras  in  Florida; 

(3)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by 
Section  4  of  the  Act;  and 


(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  the  Florida  population  of  Audubon's 
crested  caracara  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Endangered  Species 
Field  Supervisor,  Endangered  Species 
Field  Office,  U.S.  Fish  and  Wildlife 
Service,  2747  Art  Museum  Drive, 
Jacksonville,  Florida  32207. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Envirotunental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 

References  Cited 

American  Ornithologists'  Union.  1957.  Check- 
list of  North  American  birds.  5th  edition. 
Lord  Baltimore  press.  Baltimore.  691  pp. 

American  Ornithologists'  union.  1983.  Check- 
list of  North  American  birds.  6th  edition. 
Washington.  DC  877  pp. 

Audubon.  ].).  1834.  Ornithological  biography. 
Vol.  2.  Adam  and  Charles  Black. 
Edinburgh.  664  pp. 

Funderberg,  ).B..  and  G-  Heinzman.  1967. 
Status  of  the  caracara  in  Florida.  Fla. 
Nat.  40:150-151. 

Heinzman.  G.  1970.  The  caracara  survey,  a 
four  year  report.  Fla.  Nat.  43:149. 

Kale,  H.W.,  II.  (editor).  1978.  Birds.  Vol.  2. 
Rare  and  endangered  biota  of  Florida. 
Univ.  Presses  of  Fla.  121  pp. 

Layne,  ).N.  1985.  Audubon's  caracara.  Fla. 
Wildlife  39:40-42. 

Sprunt,  A.,  Jr.  1954.  Florida  bird  life.  Coward- 
McCann,  Inc.,  New  York.  527  pp. 

Stevenson,  MM.  1975.  Report  to  the  Game 
and  Fresh  Water  Fish  Commission  on 
avian  forms  of  special  concern  in  Florida. 
In  Florida  Game  and  Fresh  Water  Fish 
Comm.  W-41-22  Job  Prog.  Rept.,  1  July 
1974-.30  June  1975. 

Wood,  D.A.  (compiler).  1985.  Official  lists  of 
endangered  and  potentially  endangered 
fauna  and  flora  in  Florida.  Florida  Game 
and  Fresh  Water  Fish  Comm.,  24  pp. 


22842 


Federal  Register  /  Vol.  51.  No.  120  /  Monday.  lune  23.  1986  /  Proposed  Rules 


Author 

The  primary  author  of  this  proposed 
rule  is  John  L.  Paradiso,  Endangered 
Species  Field  Office,  U.S.  Fish  and 
Wildlife  Service.  2747  Art  Museum 
Drive.  Jacksonville.  Florida  32207  (904/ 
791-2580  or  FTS  946/2580). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 


Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
1.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 


Aulliority.— Pub.  L  93-205,  87  Slal.  884; 
Pub.  L  94-359.  90  Stat.  911:  Pub.  L  95-632,  92 
Stat.  3751:  Pub.  L  96-159.  93  Slal.  1225:  Pub. 
L  97-304,  96  Stat.  1411  [18  U.S.C.  1531  et  seq.J 

2.  It  is  propsed  to  amend  §  17.11(h)  by 

adding  the  following,  in  alphabetical 

order  under  BIRDS,  to  the  List  of 

Endangered  and  Threatened  Wildlife: 

§17.11    Endangered  and  threatened 

wHdIife. 

•        •        •        «        * 

(h)  *  *  * 


Specie* 


Coninion  nenw 


Scientific  name 


Historic  range 


population 

wtwre 
endangered 

or 
threatened 


Status 


When  listed 


Critical 
hatxut 


Special 
rules 


nrds 
Caracara.  Audubon's  creclad .. 


PofytionjsplanaaMudubont.. 


USA.    (A2.    FU    LA    NM,     USA.  (FL) 
TX)    scum   to    Panama: 
Cuba. 


HK 


Dated:  May  30, 1986. 
P.  Daniel  Smith. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  86-14025  Filed  6-20-86;  8:45  am) 
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This  section   of  the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed   rules   that   are  applicable   to   the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,   filing  of   petitions   and 
applications  and  agency  statements  of 
organization  and   functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  International  Trade 

Administfcition,  Import  Administration. 

Commerce. 

ACTION:  Notice  of  initiation  of 

antidumping  and  counttrvailing  duty 

administrative  reviews. 


SUMMARY:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings.  In  accordance 
with  the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 
EFFECTIVE  DATE:  )une  23.  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  I..  Mattht'vvs  of  Richard 
Moreland.  Office  of  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230:  telephone:  (202)  377-5253/ 
2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  12, 1985.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
32556)  a  notice  outlining  the  procedures 
for  requesting  administrative  reviews. 
The  Department  has  received  timely 
requests,  in  accordance  with 
§§  353.53a(a)(l),  (2).  and  355.10(a)(1)  of 
the  Commerce  Regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  dul> 
orders  and  findings. 

Initiation  of  Reviews 

In  accordance  with  §§  353.S3a(c!  and 
355.10(c)  of  the  Commerce  Regulations, 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 


countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  no  later  than  June  30, 
1987. 


Antidumping  dirty  proceedings  and  firms 


Impression  fatxtc  from  Japan; 

Marut)eni 

Milsui  _ 

IMissei - 

PortaMe  electric  typewriters  from  Japan: 

Avanli 

Brotfiet 

Canon - 

Fujitsu 

Fu)i  XerOK 

Naka)ima - 

Olympia 

Pansaonic 

Ricoh 

Sharp — 

Silver  Seiko 

TEC 

Toyko  Juki 

Towa  Sankiden 

Cartjon  steel  pipes  and  tubes  from  Taiwan; 

An  Mau  

Far  East 

Kao  Hsing  Chang 

Yich  Hsing 


Periods  to  (» 
reviewed 


05.86-04/86 
05'85-(M'86 
05/85-04/86 

05/85-04/86 
05 '85-04 • 86 
05/85-04/86 
05'85-04/86 
0585-04/86 
05/85-04/86 
05/65-04/86 
05/85-04/86 
05/85-04/86 
05/85-04/86 
05/85-04/86 
05/85-04/86 
05'85-O4/86 
05/85-04/86 

05/85-04/86 
05/85-04/86 
05/85-04/86 
05/85-04/86 


Cotmtervailmg  duty  proceedings 


Bricks  from  Mexico 

Ceramic  Tiic  tfom  Mexico 

Rayon  Staple  Fiber  From  Sweden.. 


Periods  to  tie 
reviewed 


07/84-12/85 
07/64-12/85 
10/83-12/85 


These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  ol  1930  (19  U.S.C.  1675  (a)) 
and  §§  353.53a(c)  and  355.10(c)  of  the 
Commerce  Regulations  (19  CFR 
353.53a(c).  355.10(c);  50  FR  32556,  August 
13. 1985). 

Dated:  June  11,  1986. 
Gilbert  B.  Kaplan, 

Deputy  Assistant  Secretary  for  import 
Administration. 
(FR  Doc.  86-14097  Filed  6-20-86:  8:45  am] 

BILLING  CODE  3S10-OS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  University  of 
California  et  al. 

Ihirtuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651:  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 


Comments  must  comply  with 
§§  301.5(a)(3)  and  301.5(a)(4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutorj'  Import  Programs 
Staff.  U.S.  Department  of  Commerce. 
Washington.  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5:00  p.m.  in  Room  1523,  U.S.  Department 
of  Commerce.  14th  and  Constitution 
Avenue  NW.,  Washington,  DC. 

Docket  No.:  82-00144.  Applicant: 
University  of  Southern  California, 
Electrical  Engineering  Department. 
University  Parle,  Los  Angeles.  CA  90007 
Instrument:  Excimer  Laser,  Model  TE- 
430.  Manufacturer:  Lumonics,  Inc., 
Canada.  Intended  use:  The  article  is 
intended  to  be  used  for  studies  of 
electrically  excited  gases  including 
hydrogen  and  semiconductors  with 
impurities  including  GaP:Zn.  Laser 
induced  fluorescence  will  be  used  to 
measure  the  effects  of  excited  states  in 
pulsed  electrically  excited  gases  and  of 
impurities  in  semiconduction. 
Fluorescence  produced  by  the  laser  will 
be  analyzed.  The  article  will  also  be 
used  for  educational  purposes  in  the 
courses:  Electrical  Engineering  790  and 
Physics  790.  Application  received  by 
Commissioner  of  Customs:  March  23, 
1982. 

Docket  No.:  86-206.  Applicant:  Norfolk 
General  Hospital,  Division  of  Medical 
Center  Hospitals,  600  Gresham  Drive, 
Norfolk,  VA  23507.  Instrument: 
Lithotripter.  Manufacturer:  Dornier 
Medizintechnik  GmbH.  West  Germany. 
Intended  use:  The  instrument  is 
intended  to  be  used  for  studies  of  kidney 
stones.  The  objective  of  the 
investigations  is  the  expansion  of 
knowledge  of  shockwave  technology, 
particularly  the  study  of  stones  of 
calculi  in  different  levels  of  the  ureter  to 
determine  whether  ultrasound  can  be 
used  to  treat  such  stones  without 
damaging  surrounding  or  peripheral 
structures.  Studies  will  also  be 
conducted  to  determine  if  stones  down 
in  the  true  pelvis,  behind  the  pelvic 
bondes  in  the  ilia,  can  be  reached  with 
ultrasound.  In  addition,  the  instrument 
will  be  used  to  expand  the  use  of 
Shockwave  treatment  by  educating 
students  in  its  application.  Application 
received  by  Commissioner  of  Customs: 
May  30, 1986. 

Docket  No.:  86-218.  Applicant: 
Mississippi  State  University.  Mississippi 
Forest  Products  Utilization  Laboratory. 
P.O.  Drawer  FP,  Mississippi  Stite,  MS 


BEST  COPY  AVAILABLE 
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39762.  Instrument:  Gas  Chromatograph/ 
Mass  Spectrometer/Data  System,  Model 
MS  80  with  Accessories.  Manufacturer 
Kratos  Analysis  Instruments,  United 
Kingdom.  Intended  use:  The  instrument 
is  intended  to  be  used  for  a  broad  range 
of  research  activities  related  to  the 
utilization  of  wood.  The  general  areas  of 
research  are  as  follows: 

(1)  Environmental  Chemistry  of  Wood 
Preservation  (Penlachlorophenol  and 
creosote), 

(2)  On-site  Biological  Degradation  of 
Waste  from  the  Wood  Preserving 
industry, 

(3)  Pretreatmenl  of  Wood  for 
Chemical  Conversion  and  Modification 
of  Components. 

(4)  Chemical  Utilization  of  Wood 
Components, 

(5)  Lighting  Depolymerization. 

In  addition,  the  instrument  will  be 
used  to  support  graduate  student 
research  at  both  the  Master's  and 
Doctoral  levels  for  the  following 
departments:  Forest  Products  Utilization 
Laboratory  (Wood  Science  Technology). 
Chemistry.  Forestry,  Biology  and  Health 
and  Nutrition.  Application  received  by 
Commissioner  of  Customs:  May  28, 1986. 

Docket  No.:  86-220.  Applicant:  Bronx 
Municipal  Hospital  Center.  Pelham 
Parkway  South  &  Eastchester  Rsad, 
Bronx  NY  10461.  Instrument:  Electron 
Microscope.  Model  EM  109  with 
Accessories.  Manufacturer:  Carl  Zeiss, 
West  Germany.  Intended  Use:  Studies  of 
tissues  obtained  from  surgical 
pathology,  autopsy  pathology,  cardiac 
and  hepatic  biopsies  and  animal  tissues 
with  relevance  to  ongoing  research 
impacting  on  pathogenesis  of  human 
heart  failure  and  hver  disease.  Studies 
will  be  primarily  descriptive  for 
diagnostic  purposes.  Application 
Received  by  Commissioner  of  Customs: 
May  30. 1986. 

Docket  No.:  86-221.  Applicant:  Albert 
Einstein  College  of  Medicine,  1300 
Morris  Park  Avenue.  Bronx.  NY  10461. 
Instrument:  Electron  Microscope.  Model 
lEM-lOOCX  with  Accessories. 
Manufacturer  JEOL.  Japan.  Intended 
Use:  The  instrument  will  be  used  to 
conduct  the  following  research: 

(1)  Ultrastructural  analysis  of 
secretory  mutants  of  the  ciliates 
tetrahymena  and  Paramecium. 

(2)  Analysis  of  the  structure  and 
function  of  cilia. 

(3)  Organization  of  the  actin-based 
cell  cortex. 

(4)  Biosynthesis  and  intracellular 
sorting  of  membrane  and  secretory 
proteins,  and 

(5)  Structural  analysis  of 
photoconversion  mutants  of 
Halohacteria. 


Application  Received  by 
Commissioner  of  Customs:  May  30. 1986. 

Docket  No.:  86-222.  Applicant:  Rice 
University.  P.O.  Box  1892.  Houston.  TX 
77251.  Instrument:  Stopped-Flow 
Spectrophotometer,  Model  SF-51  with 
Accessories.  Manufacturer:  Hi-Tech 
Scientific  United  Kingdom.  Intended 
Use:  This  instrument  will  be  of  general 
use  for  the  investigation  of  the  rates  of 
fast  chemical  reactions  in  solution 
providing  information  regarding  the 
absorbence  of  a  solution  as  a  function  of 
time  in  the  millisecond  time  scale.  These 
results  will  lead  to  the  determination  of 
the  rate  laws  and  rate  constants  for  the 
chemical  reactions.  The  reactions  under 
investigation  will  be  inorganic  redox 
reactions  in  aqueous  anhydrous  media. 
Specific  planned  studies  include 
oxidation  of  NO  and  SOs  by  certain 
coordination  complexes  in  aqueous 
solution.  In  anhydrous  media,  planned 
studies  include  the  reversible  reactions 
of  Oi  v>rith  certain  Cu{l)  complexes.  In 
all  cases  the  objective  will  be  to  gain 
fundamental  insight  into  the  kinetics 
and  mechanisms  of  inorganic  reactions. 
The  instrument  will  also  be  used  for 
educational  purposes  in  post-doctoral, 
graduate  and  undergraduate  research. 
The  educational  objective  of  the 
research  will  be  to  train  students  in  the 
careful  extraction  and  analysis  of  data, 
and  to  present  students  with  a 
descriptive  knowledge  of  inorganic 
reactivity.  Application  Received  by 
Commissioner  of  Customs:  |une  3. 1986. 

Docket  No.:  86-223.  Applicant: 
Hillsborough  County  Hospital  Authority. 
Davis  Island,  Tampa.  FL  33606. 
Instrument:  Electron  Microscope.  Model 
EM  109  with  Accessories.  Manufacturer: 
Carl  Zeiss,  West  Germany.  Intended 
Use:  This  instrument  is  intended  to  be 
used  to  produce  reportable  clinical 
results  on  specimens  obtained  from 
renal  biopsies  and  neoplasms.  The 
instrument  will  also  be  used  in  a 
pathology  residency  training  program 
with  residents  rotating  through  the 
electron  microscopy  section  for  training 
and  educational  update.  Application 
Received  by  Commissionei  of  Customs: 
lune  3, 1986. 

Docket  No.:  86-224.  Applicant: 
University  of  Maryland  at  Baltimore. 
Department  of  Physiology,  655  W. 
Baltimore  Street,  Baltimore,  MD  21201. 
Instrument:  Electron  Microscope,  Model 
EM  lOCA  with  Accessories. 
Manufacturer.  Carl  Zeiss.  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  cells  and 
isolated  membranes  from  epithelial 
tissue,  nerve,  muscle  and  viruses.  The 
objectives  of  the  experiments  are  to:  (1) 
Understand  mechanisms  of  hormonal 
regulation  of  transport.  (2)  determine 


role  of  cytoskelef al  and  membrane 
components  in  neuromuscular  junction 
organization.  (3)  characterize  the  effect 
of  enzymes  on  DNA  structure  and  their 
role  in  DNA  packaging  and  (4) 
determine  the  organization  of  calcium 
pump  in  muscle  sarcoplasmic  reticulum. 
Application  Received  by  Commissioner 
of  Customs:  )une  3. 1966. 

Docket  No.:  86-225.  Applicant:  Good 
Samaritan  Hospital  and  Medical  Center. 
1015  NW.  22nd  Avenue.  Portland.  OR 
97210.  Instrument:  Electronically 
Controlled  Digital  Camera  System  for 
Detecting  and  Analyzing  Motion. 
Manufacturer:  Northern  Digital.  Canada. 
Intended  Use:  The  instrument  will  be 
used  to  study  the  motion  of  the  limbs 
and  joints  of  human  subjects  while  they 
stand  on  a  movable  platform. 
Experiments  will  be  conducted  to 
identify  and  understand  the  movements 
used  by  normal  adults  to  control  posture 
and  balance  and  to  apply  that 
knowledge  to  problems  of  postural 
control  in  patients  with  neurological 
disorders  which  impair  balance. 
Application  received  by  Commissioner 
oT  Customs:  June  3. 1986. 

Docket  No.:  86-226.  Applicant: 
University  of  Pennsylvania,  Department 
of  Biochemistry  and  Biophysics.  School 
of  Medicine  G3,  Philadelphia.  PA  19104. 
Instrument:  Preparative  Quencher/ 
Stopped-flow  System,  PQ/SF-53CD  with 
UV-Visible  Spectrophotometer  Unit 
(SU-40A).  Manufacturer:  Hi-Tech 
Scientific  Ltd.,  United  Kingdom. 
Intended  use:  The  instrument  is 
intended  to  be  used  to  investigate  the 
protein  folding  mechanism  for  globular 
proteins,  including  cytochrome  c  and  the 
basic  pancreatic  trypsin  inhibitor.  The 
kinetics  of  the  conformational 
transitions  associated  with  refolding 
will  be  studied  on  a  ms  timescale. 
Experiments  will  be  conducted  to  gain 
insight  into  the  mechanism  of  protein 
folding,  an  unsolved  fundamental 
problem  in  molecular  biology,  by  using 
novel  applications  of  rapid  mixing 
techniques  in  combination  with  NMR  to 
obtain  a  detailed  structural  and  kinetic 
characterization  of  the  folding  process 
for  selected  proteins.  Application 
received  by  Commissioner  of  Customs: 
June  3. 1986. 

Docket  No.:  86-227.  Applicant: 
University  of  California,  Lawrence 
Livermore  National  Laboratory.  P.O. 
Box  808,  Livermore.  CA  94550. 
Instrument:  Thermal-ionization, 
Multicollector  Mass  Spectrometer, 
Model  354.  Manufacturer:  V.G.  Isotopes 
Ltd..  United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  studies  of  (a) 
materials  of  interest  to  the  nuclear 
weapons  test  program,  |b)  geological 
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samples  (terrestrial  and  extraterrestrial), 
(c)  nuclear  chemistry  research  samples, 
and  (d)  environmental  monitoring 
samples.  Specifically  the  instrument  will 
be  used  for  measuring  isotopic 
compositions  in  the  materials  above. 
Elements  to  be  analyzed  are  those  that 
are  amenable  to  the  thermal-ionization 
technique,  which  includes,  but  is  not 
limited  to.  the  elements  Mg,  K,  Ca,  Ti,  Sr. 
Rb,  rate-elements.  Pb.  and  the  actinides. 
Application  received  by  Commissioner 
of  Customs:  June  5. 1986. 

Docket  No.:  86-228.  Applicant: 
Bowman  Gray  School  of  Medicine.  300 
South  Hawthorne  Road.  Winston-Salem. 
NC  27103.  Instrument:  Electron 
Microscope.  Model  EM  lOCA/CR/C. 
Manufacturer:  Carl  Zeiss.  West 
Germany.  Intended  use:  The  instrument 
will  be  used  to  study  the  ultrastructure 
of  biological  specimens  including 
normal  and  transplanted  retina, 
developing  limbs,  developing  retinas, 
artery  walls  from  normal  and 
cholesterol  elevated  animals,  aging 
hippocampus,  various  neural  tissues 
from  normal  and  chronically  stressed 
animals,  and  developing  spinal  cord.  In 
these  studies  the  goal  is  to  examine  the 
changing  ultrastructure  either  through 
development  or  in  experimental  versus 
normal  conditions.  Application  received 
by  Commissioner  of  Customs:  June  3. 
1986. 

(Catalog  of  Federal  Doinestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 

Frank  W.  Crael, 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc.  86-14111  Filed  6-20-86;  8:45  am) 
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Transportation  and  Related 
Equipment.  Tachnical  Advisory 
Committee;  Ctosed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  July  10, 1986, 
9:30  a.m.,  Herbert  C.  Hoover  Building. 
Room  B841. 14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC. 

The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  transportation  and  related 
equipment  or  technology. 

The  Committee  will  meet  only  in 
executive  session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356.  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 


The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  19. 
1985.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  by  section  5(c)  of  the 
Government  In  The  Sunshine  Act.  Pub. 
L.  94-409.  that  the  matters  to  be 
discussed  in  the  Executive  Session 
should  be  exempt  from  the  provisions  of 
the  Federal  Advisory  Committee  Act  J 
relating  to  open  meetings  and  public 
participation  therein,  because  the 
Executive  Session  will  be  concerned 
with  matters  listed  in  5  U.S.C.  552b(c)(l) 
and  are  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628, 
U.S.  Department  of  Commerce. 
Telephone:  (202)  377-4217.  For  further 
information  or  copies  of  the  minutes 
contact  Margaret  A.  Comejo.  202-377- 
2583. 

Dated:  June  16, 1986. 
Margaret  A.  Comejo, 

Director.  Technical  Support  Staff.  Office  of 
Technology  and  Policy  Analysis. 

[FR  Doc.  86-14098  Filed  6-20-86;  8:45ani] 
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National  Oceanic  and  Atmospheric 
Administration 

Permits;  Pacific  Coast  Groyndf ish  and 
Ocean  Salmon  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

action:  Notice  of  issuance  of  an 
experimental  fishing  permit. 

summary:  This  notice  announces  the 
issuance  of  an  experimental  fishing 
permit  (EEP)  to  a  U.S.  fisherman  to 
delay  until  landing  the  sorting  of  salmon 
incidentally  taken  in  a  mid-water  trawl 
fishery  targeting  on  Pacfic  whiting  in  the 
fishery  conservation  zone  (FCZ)  off  the 
coast  of  Oregon.  The  permit  authorizes 
an  experimental  fishing  practice  which 
is  otherwise  prohibited  by  Federal 
regulations.  This  action  is  authorized  by 
the  fishery  management  plans  (FMPs) 
for  Pacific  coast  groundfish  and  for 
ocean  salmon  off  Washington,  Oregon, 
and  California  and  their  implementing 
regulations. 

EFFECTIVE  DATES:  April  21. 1986.  through 
October  31. 1986. 

ADDRESS:  Rolland  A.  Schmitten. 
Director.  Northwest  Region.  National 
Marine  Fisheries  Service.  7600  Sand 


Point  Way  NE.  BIN  C15700.  Bldg.  1. 
Seattle.  WA  98115. 

FOR  FURTHER  INFORMATION  CONTACr. 

Rolland  A.  Schmitten,  206-526-6150. 

SUPPLEMENTARY  INFORMATION:  The 
FMPs  and  their  implementing 
regulations  at  50  CFTl  Parts  661  and  663 
specify  that  experimental  fishing 
permits  (EFPs)  may  be  issued  to 
authorize  fishing  that  is  otherwise 
prohibited  by  the  FMPs  and  regulations. 
The  procedures  for  issuing  EFPs  are 
contained  in  the  regulations  at  (§  661.8 
and  663.10.. 

An  EFP  application  to  delay  until 
landing  the  sorting  of  salmon 
incidentally  taken  in  a  mid-water  trawl 
fishery  targeting  on  Pacific  whiting  in 
the  FCZ  of  the  coast  of  Oregon  was 
received  on  March  17. 1986.  Current 
salmon  regulations  at  §  661.5(b)(2)  and 
groundfish  regulations  at  i  663.7(i) 
prohibit  the  retention  of  any  species  of 
salmonid  caught  in  trawl  nets.  A  notice 
acknowledging  receipt  of  the 
application,  describing  the  proposal,  and 
requesting  public  comment  was 
published  in  the  Federal  Register  on 
April  1. 1986  (51  FR  11088).  No 
comments  were  received.  The 
application  was  considered  by  the 
Pacific  Fishery  Management  Council, 
including  the  directors  of  the  fishery 
management  agencies  of  Oregon. 
Washington.  California,  and  Idaho,  at  its 
April  1986  public  meeting  in  Eureka. 
California.  The  Council  recommended 
that  NMFS  issue  an  EFP  for  the 
purposes  described  in  the  application, 
and  NMFS  has  decided  to  issue  the 
EFP  under  the  provisions  of  55  661.8  and 
663.10. 

The  EFP  authorizes  experimental 
fishing,  targeting  on  Pacific  whiting, 
using  legal  mid-water  trawl  gear  subject 
to  all  existing  regulations,  except  that 
upon  retrieval  of  the  net  after  each  tow. 
the  permittee  will  immediately  place  the 
entire  catch  in  the  vessel's  hold  under 
refrigeration  without  handling  or  sorting 
of  the  catch.  The  catch  will  be  sorted  al 
a  shoreside  processing  plant  in 
Charleston.  Oregon,  at  the  conclusion  of 
each  trip.  Salmon  incidentally  caught 
will  be  disposed  of  by  authorized  agents 
of  the  Oregon  Department  of  Fish  and 
Wildlife  (ODFW).  The  experimental 
fishery  will  occur  in  the  FCZ  off  Oregon 
from  April  21. 1986.  to  October  31. 1986 
Under  the  terms  and  conditions  of  the 
EFP,  the  permittee  must  provide 
advance  notification  of  landing  the 
catch  so  diat  agents  of  NMFS  or  ODFW 
may  observe  the  landing  and  collect 
information.  The  permittee  is  required  to 
maintain  and  submit  detailed  logs  on  the 
operation. 
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Further  details  or  a  copy  oi  the  pwinit 
may  be  obtained  from  the  address 
above. 

(16  VS.C.  1801  el  seq.) 
Dated:  June  18. 1986. 
Cannen ).  Blondiii. 

Deputy  Assislant  Administrator  for  Fisheries 
Resource  Management.  National  Marine 
Fisheries  Service. 

IFR  Doc.  86-14088  Filed  8-20-86;  8:45  amj 
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Itafirw  Mammais;  Application  f or 
Permit;  Mystic  llarin«IH«  Aquarium 
(P13S) 

Notice  is  hereby  given  that  an 
AppUcant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Manunals  (50  CTR  Part  216). 

1.  Applicant 

a.  Name:  Mystic  Marinelife  Aquarium. 

b.  Address:  55  Coogan  Blvd.,  Mystic 
Connecticut  06355. 

2.  Type  of  Permit:  Public  Display. 

3.  Name  and  Number  of  Marine 
Mammals:  Atlantic  Bottlenose  Dolphins 
[Tursiops  truncatus),  4. 

4.  Type  of  Take:  Permanent  removal 
from  the  wild  for  captive  maintenance. 

5.  Location  of  Activity:  Gulf  of 
Mexico. 

6.  Period  of  Activity:  Four  years. 
The  arrangements  and  facilities  for 

transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington. 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 


those  of  the  AppUcant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street  NW., 
Washington.  DC: 
Director,  Northeast  Region.  National 
Marine  Fisheries  Service,  14  Elm 
Street,  Federal  Building,  Gloucester, 
Massachusetts  01930;  and 
Director.  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Building,  St.  Petersburg,  Florida  33702. 

Dated:  June  11. 1986. 
Samuai  W.  McKean. 
Chief.  Management  and  Budget  Staff, 
National  Marine  Fisheries  Service. 
[FR  Doc.  86-14124  Filed  6-20-86;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILf 
AGREEMENTS 

Extension  of  Visa  Waiver  for  Certain 
Cotton  Terry  Bar  Mops 

June  17, 1988. 

On  August  12, 1985  a  notice  was 
published  in  the  Federal  Register  (50  FR 
32467),  which  described  a  visa  waiver 
procedure  for  certain  shipments  of 
cotton  terry  bar  mops  in  Category  369pt. 
(only  T.S.U.S.A.  number  366.1955), 
exported  on  or  before  September  30, 
1985,  which  do  not  precisely  meet  the 
specifications  of  the  TARIFF 
SCHEDULES  OF  THE  UNITED  STATES 
that  they  be  15  to  17  inches  in  width  by 
18  to  20  inches  in  length. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  the  visa  waiver  is  being 
extended  to  include  imports  through  July 
31, 1986,  regardless  of  the  date  of  export 
Lsooard  A.  Mobley, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  86-14095  Filed  6-20-86;  8:45  amJ 
MLLMQ  cooe  isio-on-« 


Requesting  Public  Comment  on 
Bilateral  Textile  Consultations  With  ttie 
Republic  of  Soutli  Africa 

June  17. 1986. 

On  May  30, 1988,  the  United  States 
Government,  under  Article  3  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  requested  the 
Government  of  South  Africa  to  enter 
into  consultations  concerning  exports  to 
the  United  States  of  cotton  yam  in 


Categories  300/301,  produced  or 
manufactured  in  South  Africa. 

The  purpose  of  this  notice  is  to  advise 
that,  if  no  solution  is  agreed  upon  in 
consultations  with  South  Africa,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  cotton 
yams  in  categories  300/301.  produced  or 
manufactured  in  South  Africa  and 
exported  to  the  United  States  during  the 
twelve-month  period  which  began  on 
May  30, 1988  and  extends  through  May 
29, 1987  at  a  level  of  1,878.914  pounds. 

A  summary  market  statement  for  this 
category  follows  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  this  category  is  invited 
to  submit  such  comments  or  information 
in  ten  copies  to  Mr.  William  H.  Houston 
III.  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC,  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the 
Arrangement  or  the  implementation 
thereof  is  not  a  waiver  in  any  respect  of 
the  exemption  contained  in  5  U.S.C. 
553(a)(1)  relating  to  matters  which 
constitute  "a  foreign  affairs  function  of 
the  United  States." 
Leonard  A.  Mobl«y, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Republic  of  South  Africa— Market  SUIemenl 

Categories  300/301— Cotton  Sales  Yam 

May  1986. 

Summary  and  Conclusions 

United  States  imports  of  cotton  yams — 
Category  300/301 — from  the  Republic  of 
South  Africa  during  year  ending  March  198  6 
were  1.9  million  pounds,  up  78  percent  from 
the  1.1  pounds  imported  a  year  earlier.  There 
were  only  449,000  pounds  imported  from  the 
Republic  of  South  Africa  in  1983. 

During  year  ending  March  1986,  56  percent 
of  the  imports  from  the  Republic  of  South 
Africa  in  Categories  300/301  were  combed 


cotton/polyester  yams.  The  Republic  of 
South  Africa's  trade  accotmted  for  5  percent 
of  the  total  imports  of  these  type  yams.  The 
U.S.  market  for  this  type  yam  liaa  been 
disrupted  by  imports  and  imports  from  the 
Republic  of  South  Africa  contribute  to  this 
disruption.  These  imports  from  the  Republic 
of  South  Africa  are  entered  at  duty-paid 
landed  values  which  are  t>elow  the  U.S. 
producer  price  for  comparat>le  yams.  The 
continuation  of  increasing  low-priced  imports 
from  the  Repubhc  of  South  Africa  threatens 
to  exacerbate  the  market  disruption  occurring 
in  the  U.S.  for  such  yams. 

The  impact  of  imports  of  these  combed 
cotton/polyester  yams  is  demonstrated  by 
the  production,  import,  market  share,  and 
import  ratio  data  for  such  yams  with  counts 
31 's  and  finer. 

U.S.  Production  and  Market  Share 

U.S.  production  of  combed  cotton/ 
polyester  sales  yam.  counts  31*8  and  finer, 
fell  sharply  during  1985  compared  to  1984.  For 
1985,  production  dropped  21  percent  below 
the  level  of  1984. 

The  U.S.  producer's  share  of  the  market  for 
domestically  produced  and  imported  combed 
colton/polyester  sales  yam.  31's  and  finer, 
declined  from  91  percent  in  1983  to  58  percent 
in  1985. 

Imports  and  Import  Penetration 

Imports  of  combed  cotton/polyester  yams, 
31's  and  finer,  increased  sharply  in  1984  to  8.8 
million  pounds:  up  172  percent  from  1983. 
Imports  in  1965  continued  to  increase, 
reaching  a  record  level  of  15.1  million  pounds, 
and  were  almost  twice  the  level  of  1964. 

The  ratio  of  imports  to  domestic  production 
in  1985  was  73.5  percent  more  than  seven 
times  the  10.4  percent  of  1963. 

Duty-Paid  Values  and  U.S.  Producers'  Price 

The  Republic  of  South  Africa  is  a  low  cost 
supplier  of  these  combed  cotton/polyester 
yarns.  These  yams  entered  at  landed,  duty- 
paid  values  far  below  the  U.S.  producers' 
price  for  comparable  yams. 

(FR  Doc  86-14096  Filed  6-20-86:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

DOD  Adviaory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  A  (Mainly 

Microwave  Devices)  of  the  DoD 

Advisory  Group  on  Electron  Devices 

(AGED)  announces  a  closed  session 

meeting. 

DATE:  The  meeting  will  be  held  at  0900, 

Wednesday,  9  )uiy  1986. 

address:  The  meeting  will  be  held  at 

Palisades  Institute  for  Research 

Services,  Inc..  2011  Crystal  Drive.  Suite 

307.  Arlington.  VA  22202. 

FOR  RIRTNm  IMFORMATWII  CONTACT: 

Harold  Summer,  AGED  Secretariat.  201 

Varick  Street.  New  York,  10014. 


SUPPI^MENTARY  INFORMA'HON:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Research  and  Engineering,  the 
Director,  Defense  Advanced  Research 
Projects  Agency  and  the  Military 
Departments  with  technical  advice  on 
the  conduct  of  economical  and  effective 
research  and  development  programs  in 
the  area  of  electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  classified  program 
details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  92-463,  as  amended,  (5  U.S.C. 
App.  II  section  10(d)  (1962)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  )une  18, 1986. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
(FR  Doc.  86-14069  Filed  6-20-86;  8:45  am] 
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DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meetlr>g 

summary:  The  DoD  Advisory  Group  on 

Electron  Devices  (AGED)  announces  a 

closed  session  meeting. 

date:  The  meeting  will  be  held  at  0900, 

Wednesday.  23  July  1988. 

ADDRESS:  "rbe  meeting  will  be  held  at 

Palisades  Institute  for  Research 

Services,  Inc.  201  Varick  Street.  New 

York.  NY  10014. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  Slater,  AGED  Secretariat,  201 
Varick  Street,  New  York,  10014. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Research  and  Engineering,  the 
Director,  Defense  Advanced  Research 
Projects  Agency  and  the  Military 
Departments  with  technical  advice  on 
the  conduct  of  economical  and  effective 
research  and  development  programs  in 
the  area  of  electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 


industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  92-463,  as  amended.  (5  U.S.C. 
App.  II  section  10(d]  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  S 
U.S.C.  552b(c)(l)  (1982).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  June  18, 1986. 
Patricia  H.  Mmiis, 

OSD  Federal  Register  Liaison  OfTicer. 

Department  of  Defense. 

[FR  Doc.  86-14070  Filed  6-20-86;  a-46  am] 
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Corps  of  Engineers, 
ttte  Army 


of 


Categorical  Exclusion  of  Certain 
Federal  Activities  From  Environmental 
Documentation 

agency:  U.S.  Army  Corps  of  Engineers. 

DoD. 

action:  Notice  of  categorical  exclusions. 

summary:  The  nationwide  permit  in  33 
CFR  330.5(a)(23)  published  by  the  Corps 
of  Engineers  in  its  interim  final  rules  on 
October  5. 1984,  provided  for 
categorically  excluding  certain  Federal 
activities  from  environmental 
documentation  provided  certain 
conditions  were  met.  The  Department  of 
Transportation.  Federal  Higjtway 
Administration,  has  requested  the  Corps 
concurrence  in  that  agency's  proposed 
categorical  exclusions  whidi  were 
recently  published  in  the  Federal 
Register.  The  Corps  of  Engineers  is 
soliciting  comments  on  this  proposal 
which  will  be  used  in  making  final 
decisions  on  this  matter. 
DATE:  Written  comments  must  be 
received  on  or  before  July  23, 1986. 

ADDRESS:  HQDA,  DAEN-CWO^. 

Washington.  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT 

Leonard  Kotkiewicz  or  David  Barrows 
at  (202)272-0199. 

Dated:  June  16, 1966. 

Approved: 
Dennis  I.  Yorit, 

Colonel  Corps  of  Engineers.  Executive 
Director  of  Civil  Works. 

The  U.S.  Department  of 
Transportation,  Federal  Highway 
Administration,  has  requested  that  the 
Office  of  Chief  of  Engineers  concur  in 
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their  proposed  categorical  exclusion 
determination  in  order  that  they  may 
utilize  the  nationwide  permit  published 
at  33  CFR  330.5(a)(23)  when  their 
proposed  rule  "Environmental  Impact 
and  Related  Procedures"  published  in 
the  Federal  Register  on  August  1. 1983,  is 
finalized.  The  nationwide  permit  at  33 
CFR  330.5(A)(23)  reads: 

Activities,  work,  and  discharges  undertaken, 
assisted  authorized,  regulated,  funded,  or 
financed,  in  whole  or  in  part,  by  another 
Federal  agency  or  department  where  that 
agency  or  department  has  determined, 
pursuant  to  the  CEQ  Regulation  for 
Implementing  the  Procedural  Provisions  of 
the  National  Environmental  Policy  Act  (40 
CFR  Part  1500  et  seq.),  that  the  activity  work, 
or  discharge  is  categorically  excluded  from 
environmental  documentation  because  it  is 
included  within  a  category  of  actions  which 
neither  individually  nor  cumulatively  have  a 
significant  effect  on  the  human  environment 
and  the  Office  of  the  Chief  of  Engineers 
(ATTN:  DAEN-CWO-N)  has  been  furnished 
notice  of  the  agency  or  department's 
application  for  the  categorical  exclusion  and 
concurs  with  that  determination. 

The  permit  is  subject  to  conditions 
listed  at  33  CFR  330.5(b)  and  the 
management  practices  listed  at  33  CFR 
330.6 

Upon  concurrence  by  the  Office  of  the 
Chief  of  Engineers,  and  when  the 
Federal  Highway  Administration's 
proposed  rule  is  finalized,  activities 
categorically  excluded  by  the  Federal 
Highway  Administration  will  be 
authorized  by  nationwide  permit  and 
would  require  an  individual  permit 
review  only  at  the  discretion  of  a 
division  engineer. 

The  Federal  Highway 
Administration's  categorical  exclusions 
were  published  on  August  1, 1983,  at  48 
FR  34894.  Those  which  may  be  subject 
to  Department  of  the  Army  authority  are 
listed  below. 

Comments  are  invited  on  the 
appropriateness  of  authorizing  the 
Federal  Highway  Administration 
categorically  excluded  activities  under 
the  subject  nationwide  permit  and,  if 
necessary,  any  conditions  that  should  be 
imposed  to  ensure  that  activities  comply 
with  provisions  of  the  Clean  Water  Act. 

List  of  Those  Federal  Highway 
Administration  Categorical  Exclusions 
Which  May  Be  Subject  to  Department  of 
Army  Permit  Authority 

23  CFR  771.113 

Federal  Highway  Administration. 

Categorical  Exclusions 

(Note. — The  numbering  of  the  categorical 
exclusions  listed  below  correspond  to  the 
numbering  used  by  the  Federal  Highway 
Administration  at  48  FR  34894.) 
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(c)  The  following  actions  meet  the 
criteria  for  CEs  in  the  CEQ  regulation 
(5  1508.4)  and  9  771.115(a)  of  this 
regulation  and  normally  do  not  require 
any  further  NEPA  approvals  by  the 
Administration: 

(3)  Construction  of  bicycle  and 
pedestrian  lanes,  paths,  and  facilities. 

(4)  Activities  included  in  the  State's 
"highway  safety  plan"  under  23  U.S.C. 
402  (such  as  improvements  to 
interchanges). 

(6)  The  installation  of  noise  barriers  or 
alterations  to  existing  publicly-owned 
buildings  to  provide  for  noise  reduction. 

(7)  Landscaping. 

(8)  Installation  of  fencing,  signs, 
pavement  markings,  small  passenger 
shelters,  traffic  signals,  and  railroad 
warning  devices  where  no  substantial 
land  acquisition  or  traffic  disruption  will 
occur. 

(9)  Emergency  repairs  under  23  U.S.C. 
125. 

(12)  Improvements  to  existing  rest 
areas  and  truck  weigh  stations. 

(15)  Alterations  to  buildings  or 
vehicles  in  order  to  make  them 
accessible  for  elderly  and  handicapped 
persons. 

(18)  Track  and  railbed  maintenance 
and  improvements  when  carried  out 
within  the  existing  right-of-way. 

(d)  Additional  actions  which  meet  the 
criteria  for  a  CE  in  the  CEQ  regulation 
(5  1508.4)  may  be  designated  as  CEs 
only  after  Administration  approval.  The 
applicant  shall  submit  documentation 
which  demonstrates  that  the  speciic 
conditions  or  criteria  for  these  CEs  are 
satisfied  and  that  significant 
environmental  effects  will  not  result. 
Examples  of  such  actions  include  but 
are  not  limited  to: 

(1)  Modernization  of  a  highway  by 
resurfacing,  restoration,  rehabilitation, 
reconstruction,  adding  shoulders,  or 
adding  auxiUary  lanes  (e.g.,  parking, 
weaving,  turning,  climbing). 

(2)  Highway  safety  or  traffic 
operations  improvement  projects 
including  the  installation  of  ramp 
metering  control  devices  and  lighting. 

(3)  Bridge  construction  or 
reconstruction  of  the  construction  or 
grade  separation  to  replace  existing  at- 
grade  railroad  crossings. 

(4)  Transportation  corridor  fringe 
parking  facilities. 

(5)  Construction  of  new  truck  weigh 
stations  or  rest  areas. 

(8)  Construction  of  new  bus  storage 
and  maintenance  facilities  in  areas  used 
predominantly  for  industrial  or 
transportation  purposes  where  such 
construction  is  not  inconsistent  with 
existing  zoning  and  located  on  or  near  a 
street  with  adequate  capacity  to  handle 


anticipated  bus  and  support  vehicle 
traffic. 

(9)  Rehabilitation  or  reconstruction  of 
existing  rail  and  bus  buildings  and 
ancillary  facilities  where  only  minor 
amounts  of  additional  land  are  required 
and  there  is  not  a  substantial  increase  in 
the  number  of  users. 

(10)  Construction  of  bus  transfer 
facilities  (an  open  area  consisting  of 
passenger  shelters,  boarding  areas, 
kiosks,  and  related  street  improvements) 
when  located  in  a  commercial  area  or 
other  high  activity  center  in  which  there 
is  adequate  street  capacity  for  projected 
bus  traffic. 

(11)  Construction  of  rail  storage  and 
maintenance  facilities  in  areas  used 
predominantly  for  industrial  or 
transportation  purposes  where  such 
construction  is  not  inconsistent  with 
existing  zoning  and  where  there  is  no 
significant  noise  impact  on  the 
surrounding  community. 

(FR  Doc.  86-14094  Filed  6-20-88;  8:45  am] 

nUJMQ  CODE  371(M»-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  of  a 
Computer  Matching  Program  Between 
the  Department  of  Defense  (DoD)/ 
Department  of  Housing  and  Urban 
Development  (HUD) 

agency:  Defense  Manpower  Data 
Center  (DMDC),  Defense  Logistics 
Agency  (DLA),  Defense. 

action:  Notice  of  a  new  ongoing 
computer  matching  program  between 
the  Department  of  Defense  (DoD)  and 
the  Department  of  Housing  and  Urban 
Development  (HUD).  


SUMMARY:  DoD  proposes  a  new  ongoing 
computer  matching  program  by 
matching  DoD  records  of  civilian,  active 
duty  military,  retired  military  and 
reserve  military  personnel  with  HUD 
records  of  individuals  receiving  housing 
assistance.  The  purpose  of  the  match  is 
to  identify  individuals  receiving  housing 
assistance  who  have  income  above  the 
amount  necessary  to  receive  these 
benefits. 

DATES:  The  proposed  action  will  be 
effective  without  further  notice  July  23, 
1986,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADOftCSS:  Send  any  comments  to  Mr. 
Robert  J.  Brandewie,  Deputy  Director, 
Defense  Manpower  Data  Center,  550 
Camino  El  Estero,  Suite  200,  Monterey. 
California  93940-3231.  Telephone:  (408) 
375-4131.  Autovon:  878-2951. 


SUPPtfMENTARV  INFORMATION:  This 
computer  match  will  be  performed  by 
DoD  after  HUD  supplies  records  of 
individuals  receiving  housing  assistance. 
HUD  as  the  source  agency  will  be 
responsible  for  reviewing  the  earnings 
information  supplied  by  DoD  to 
determine  if  any  individuals  have 
underreported  income  in  order  to 
receive  housing  assistance.  Set  forth 
below  is  the  information  required  by  the 
paragraph  5.f.  of  the  Revised 
Supplemental  Guidance  for  Conducting 
Computerized  Matching  Programs 
issued  by  the  O^ice  of  Management  and 
Budget  (47  FR  21656  May  19, 1982).  A 
copy  of  this  notice  has  been  provided  to 
both  Houses  of  Congress  and  the  Office 
of  Management  and  Budget  on  June  13, 
1986,  pursuant  to  Appendix  I  to  OMB 
Circular  No.  A-130 — "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals"  dated  December  12, 
1985. 

Dated:  June  17. 1986. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer 
Deportment  of  Defense. 

Report  of  a  New  Ongoing  Matching 
Program  Between  the  Department  of 
Defense  (DOD) /Department  of  Housing 
and  Urban  Development  (HUD) 

a.  Authority:  The  legal  authority  under 
which  the  computer  match  is  being 
conducted  is  10  U.S.C.  136  and  127, 12 
U.S.C.  1702,  42  U.S.C.  3711,  42  U.S.C. 
3717.  42  U.S.C.  1437  et  seq.  and  the 
Housing  and  Community  Amendments 
of  1981  (Pub.  L.  97-35,  95  Stat.  408),  5 
U.S.C.  552a  and  OMB  Revised 
Supplemental  Guidance  for  Conducting 
Matching  Programs  (47  FR  21656.  May 
19, 1982). 

b.  Program  Description:  This  new 
ongoing  matching  program  will  identify 
families  receiving  excessive  housing 
assistance  from  HUD  which  results  from 
unreported  or  underreported  family 
income  received  from  the  DoD.  The 
matching  will  compare  income  reported 
by  assisted  housing  recipients  to  current 
DoD  active  duty,  reserve  military, 
retired  military  and  DoD  civilian 
personnel  currently  receiving 
compensation  or  benefits  from  the  DoD 
to  determine  continued  eligibility  for  the 
assistance. 

HUD,  as  the  source  agency,  will 
submit  to  the  DoD  the  names,  social 
security  numbers  (if  available]  and  other 
relevant  identifying  information  on 
individuals  receiving  assisted  housing 
benefits.  DoD.  as  the  matching  agency, 
will  perform  the  match  by  computer  at 
the  Defense  Manpower  Data  Center 
(DMDC)  by  matching  these  individuals 
against  current  records  of  DoD  civilian. 


active  duty,  retired  and  reserve 
employees.  DoD  will  then  provide  HUD 
with  the  social  security  number,  last 
name,  first  name,  salary,  rank  and 
address  of  resultant  "hits".  HUD  will 
conduct  follow-up  work  on  the  "hits"  at 
the  housing  authorities,  subsidized 
multifamily  projects  and  mortgagees 
involved  in  administering  the  assisted 
housing  programs.  This  work  will 
include  verification  of  income  sources 
reported  by  assisted  housing  recipients, 
interviews  with  individuals 
knowledgeable  about  the  case(s]  and 
preparation  of  case  files  to  determine 
continued  eligibility  for  housing 
assistance  benefits  or  possible 
investigation  and  prosecution.  If 
individuals  are  determined  not  be  be 
eligible.  HUD  will  pursue  collection 
through  any  legal  action  that  may  be 
required.  Any  actions  taken  as  a  result 
of  the  match  will  comply  with  all 
applicable  due  process  standards. 

c.  Records  to  be  Matched:  The 
systems  of  records  subject  to  the 
Ptivacy  Act  to  be  matched  are  as 
follows: 

HUD  Record  System  (Source  Agency) 

(1)  System  Identification:  HUD/H-11. 
System  Name:  Multifamily  Tenant 

Certification  System. 

Federal  Register  Citation:  48  FR  38685, 
August  25, 1983. 

DoD  Record  System  (Match  Agency) 

(2)  System  Identification:  S322.10 
DLA-LZ. 

System  Name:  Defense  Manpower 
Data  Center  Data  Base. 

Federal  Register  Citation:  50  FR  51899, 
December  20, 1985. 

d.  Period  of  the  Match:  This  ongoing 
matching  program  will  begin  as  soon  as 
possible  after  this  public  notice  becomes 
effective  as  set  forth  under  "Date"  in  the 
pveamble  of  this  notice  and  will  be 
conducted  no  more  than  quarterly 
thereafter.  The  matching  program  will 
remain  in  effect  for  a  period  of  five  (5) 
years  unless  modified  by  agreement  by 
either  DoD  or  HUD. 

e.  Security:  Manual  files  and  computer 
tapes  are  stored  in  secure  areas  with 
access  by  authorized  personnel  only. 

f.  Retention  and  Disposition  of 
Records:  Tapes  received  by  DoD  will  be 
returned  to  HUD  upon  successful 
completion  of  the  match.  "Hit"  records 
will  be  used  by  HUD  to  determine 
benefit  eligibility.  If  eligibility  is 
established,  the  record  will  be  filed  in 
the  official  file  folder.  If  eligibility  is  to 
be  denied,  the  record  will  be  used  for 
investigation,  prosecution  and  collection 
of  any  debt.  Information  on  non  "hit" 
records  will  not  be  used  for  any 
purposes.  DoD  agrees  that  the 


information  provided  by  HUD  will  not 
be  used  or  disclosed  without  the  specific 
permission  of  HUD  and  that  files 
concerning  non  "hit"  individuals  will  not 
be  used  for  any  purpose  unless  agreed 
by  HUD. 

[FR  Doc.  86-14068  Filed  6-20-88  8:45  am] 

BILUNO  CODE  M10-01-M 


Privacy  Act  of  1974;  Computer 
Matdiing  Program  with  Veterans 
Administration 

Correction 

In  FR  Doc.  86-13183  appearing  on 
page  21213  in  the  issue  of  Wednesday. 
June  11, 1986,  make  the  following 
corrections: 

In  the  fu-st  column,  in  the  "ADDRESS" 
Caption,  last  line,  the  Autovon  phone 
number  should  have  read  "878-2951". 
Also  in  the  first  column,  the  heading 
entitled  "FOR  FURTHER 
INFORMATION  CONTACT'  should 
have  read  "SUPPtEMENTARY 
INFORMATION". 
BILUNG  COOC  1506-01-* 


DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

Proposed  Consent  Order;  Total 
Petroleum,  Inc. 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  execution  of  proposed 
Consent  Order  with  Total  Petroleum, 
Inc.  and  opportunity  for  public  comment. 

SUMMARY:  Pursuant  to  10  CFR  205.199J, 
the  Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE)  gives  notice  of  the  execution  of  a 
consent  order  with  Total  Petroleum,  Inc. 
(Total).  The  consent  order  resolves  all 
remaining  issues  of  Total's  compliance 
with  the  Federal  Petroleum  Price  and 
Allocation  regulations.  Total  will  pay  $5 
million  to  the  Department  of  Energy 
which  will  be  the  subject  of  a  jjetition 
for  the  implementation  of  a  special 
refund  proceeding  under  10  CFR  Part 
205,  Subpart  V. 

ERA  will  receive  comments  on  the 
consent  order  for  a  period  of  thirty  (30) 
days  following  publication  of  this  notice, 
and  consider  all  comments  received  in 
determining  whether  to  make  the 
consent  order  final. 

DATE:  Comments  must  be  received  by 
5:00  P.M.  on  the  thirtieth  day  following 
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publication  of  this  notice.  July  23. 1986. 
Address  comments  to  the  contact  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  W'm.  Adams.  Deputy  Solicitor. 
Economic  Regulatory  Administration. 
Department  of  Energy,  Washington.  DC 
20585.  Telephone:  202-252^387. 
Copies  of  the  consent  order  may  be 
received  free  of  charge  by  writing  to  the 
address  above,  or  may  be  obtained  at 
the  Freedom  of  Information  Reading 
Room.  Forrestal  Building.  1000 
Independence  Avenue,  Room  lE-190. 
Washington.  DC. 

SUPf>LEMENTARY  INFORMATION:  Total  is 
a  producer  and  refiner  of  crude  oil  and  a 
marketer  of  petroleum  products,  and  as 
such,  is  subject  to  the  Federal  petroleum 
price  and  allocation  regulations  (the 
regulations),  and  to  the  jurisdiction  of 
the  DOE.  During  the  period  of  the 
consent  order,  January  1. 1973  through 
January  27, 1981  (the  settlement  period). 
Total  was  under  audit  by  the  DOE  to 
determine  its  compliance  with  the 
regulations  During  the  audit, 
compliance  questions  were  raised  and 
enforcement  documents  were  issued. 
This  consent  order  resolves  the 
outstanding  enforcement  actions,  as 
well  as  all  other  administrative  and  civil 
compliance  issues  for  the  settlement 
period,  whether  or  not  raised  in  a 
previous  enforcement  action. 

ERA'S  audit  addressed  all  aspects  of 
Total's  compliance  with  the  regulations, 
including  its  refining,  processing, 
importation  and  marketing  of  crude  oil 
and  covered  products,  and  the 
entitlements  programs.  During  the 
course  of  the  audit.  ERA  Issued  Notices 
of  Probable  Violation  and  a  Proposed 
Remedial  Order  (PRO),  and  entered  into 
consent  orders  with  Total  and  with 
Vickers  Petroleum  Inc..  which  was 
acquired  by  Total. 

There  are  three  remaining 
enforcement  matters  currently  pending 
against  Total:  A  PRO  alleging  violations 
of  the  entitlements  regulations  through 
the  improper  use  of  processing 
agreements;  a  consent  order  which  was 
intended  to  resolve  issues  concerning 
Total's  compliance  with  the  refiner 
pricing  regulations;  and  a  consent  order 
with  Vickers  Petroleum  Inc..  a  firm 
which  was  acquired  by  Total  in  1980. 

Under  the  PRO,  case  number 
N0()S90160,  Office  of  Hearings  and 
Appeals  case  number  HRO-0295.  Total 
was  alleged  to  have  entered  into 
processing  agreements  for  the  purpose 
of  improperly  increasing  its  receipt  of 
small  refiner  bias  benefits.  The  PRO 
alleged  a  violation  of  $907,960.  plus 
interest  of  $1,179,797  calculated  through 
May  1985. 


In  the  consent  order,  case  number 
540S00227.  Total  was  required  to  roll 
back  its  prices  to  refund  $8  million  in 
retail  sales  of  motor  gasoline,  and  to  pay 
$2  million  to  DOE  for  non-retail  sales  of 
motor  gasoline  and  middle  distillate. 
Although  the  consent  order  was  not 
published  for  comment  at  the  time  of  its 
execution  in  January  1981.  or 
subsequently  issued  as  final  consent 
order.  Total  implemented  the  price 
rollback.  DOE  reviewed  the  records  of 
the  rollback  and  is  satisfied  that  it  meets 
the  terms  of  the  1981  consent  order. 
However.  Total  did  not  pay  the  $2 
million  to  DOE.  a  matter  resolved  in  this 
consent  order. 

The  Vickers  consent  order,  case 
number  740S01234,  required  Vickers  to 
roll  back  its  prices  in  retail  sales  of 
motor  gasoline  by  $6,300,000  and  to 
refund  S2.850.000  to  the  DOE  for  further 
disbursement.  While  Vickers  made  the 
required  payment.  DOEs  review  of  the 
records  of  the  price  rollback  indicated 
that  Vickers  had  not  correctly  computed 
the  amount  to  be  credited,  and  had  not 
refunded  an  adequate  amount.  Vickers. 
and  later  Total,  which  purchased  and 
merged  Vickers  into  Total,  maintained 
that  it  has  refunded  more  than  required 
under  the  terms  of  the  consent  order. 
This  issue  is  also  resolved  by  this 
consent  order. 

Neither  Total  nor  DOE  retreat  from 
the  positions  each  has  taken  previously, 
and  each  believes  that  its  factual  and 
legal  positions  are  meritorious.  The 
parties  desire  to  resolve  all  remaining 
issues  without  resort  to  protracted, 
complex  litigation.  DOE  believes  that 
the  terms  and  conditions  of  the  consent 
order  provide  a  satisfactory  resolution 
of  disputed  issues  and  that  the  consent 
order  is  in  the  public  interest. 

Terms  and  Conditions  of  the  Consent 
Order 

Total  will  pay  $5  million  to  the  DOE. 
DOE  will  hold  the  funds  in  an  interest 
bearing  account,  and  petition  the  DOE 
Office  of  Hearings  and  Appeals  to 
implement  special  refund  proceedings 
under  10  CFR  Part  205,  Subpart  V.  Of  the 
$5  million.  $2  million  is  attributable  to 
issues  concerning  the  entitlements  PRO. 
and  the  remainder.  $3  million,  is 
attributable  to  issues  concerning  refined 
products.  Under  the  Subpart  V 
regulations,  parties  claiming  injury  may 
submit  claims  for  refunds. 

DOE  will  dismiss  its  entitlements  case 
against  Total  in  OHA  case  HRO-0295 
and  Total  and  DOE  each  release  each 
other  from  all  claims,  liabilities  and 
causes  of  action  each  may  have  under 
the  regulations.  The  consent  order  also 
addresses  matters  concerning 
enforcement  of  the  consent  order. 


reporting  and  recordkeeping  and 
procedures  for  issuing  it  as  a  final  order. 
Upon  becoming  final,  the  consent  order 
will  be  a  final  order  of  DOE  to  which 
Total  will  have  waived  its  right  to 
administrative  or  judicial  review.  The 
consent  order  does  not  constitute  an 
admission  by  Total  or  a  finding  by  DOE 
of  a  violation  of  the  regulations. 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  consent  order  to  the  address  above. 
All  comments  received  by  the  thirtieth 
day  following  the  publication  of  this 
notice  wil  be  considered  by  ERA  before 
determining  whether  to  issue  this 
consent  order  as  a  final  order.  Any 
modifications  to  the  consent  order 
which  ERA  determines  significantly 
change  the  terms  and  conditions  will  be 
published  for  comment.  ERA  will 
publish  notice  of  any  action  on  the 
consent  order  in  the  Federal  Register.  If 
ERA  determines  to  issue  the  order  as  a 
final  order,  it  will  become  final  on  the 
date  of  publication  of  that  notice. 

Any  information  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  10  CFR  205.9(f). 

Issued  in  Washington  DC.  June  17. 1986. 
Carl  A.  Corrallo. 
Solicitor.  Economic  Regulatory 
Administratinn. 
[FR  Doc.  80-14067  Filed  6-20-86;  8:45  am) 
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Energy  Information  Administration 

Publication  of  Alternative  Fuel  Price 
Ceilings  and  Incremental  Price 
Ttireshold  for  High  Cost  Natural  Gas 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  (Pub.  L.  95-621)  signed  into  law 
on  November  9. 1978.  mandated  a  new 
framework  for  the  regulation  of  most 
facets  of  the  natural  gas  industry.  In 
general,  under  Title  II  of  the  NGPA. 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  natural  gas  to  industrial  users 
in  the  form  of  a  surcharge.  The  statute 
requires  that  the  ultimate  costs  of  gas  to 
the  industrial  facility  should  not  exceed 
the  cost  of  the  fuel  oil  which  the  facility 
could  use  as  an  alternative. 

Pursuant  to  Title  II  of  the  NGPA, 
section  204(e).  the  Energy  Information 
Administration  (EIA)  herewith  publishes 
for  the  Federal  Energy  Regulatory 
Commission  (FERC)  computed  natural 
gas  ceiling  prices  and  the  high  cost  gas 
incremental  pricing  threshold  which  are 


to  be  effective  July  1. 1986.  These  prices 

are  based  on  the  prices  of  alternative 

fuels. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leroy  Brown.  Jr.,  Department  of  Energy. 
Energy  Information  Administration.  1000 
Independence  Avenue.  SW..  Room  BE- 
034.  Washington.  DC  20585.  Telephone: 
(202)  252-6077. 

Section  I  ^ 

As  required  by  FERC  Order  No.  50. 
computed  prices  are  shown  for  the  48 
contiguous  States.  The  District  of 
Columbia's  ceiling  is  included  with  the 
ceiling  for  the  State  of  Maryland.  FERC, 
by  an  Interim  Rule  issued  on  April  2. 
1981.  in  Docket  No."RM79-21,  revised 
the  methodology  for  calculating  the 
monthly  alternative  fuel  price  ceilings 
for  State  regions.  Under  the  revised 
methodology,  the  applicable  altemafive 
fuel  price  ceiling  published  for  each  of 
the  contiguous  States  shall  be  the  lower 
of  the  alternative  fuel  price  ceiling  for 
the  State  or  the  alternative  fuel  price 
ceiling  for  the  multistate  region  in  which 
the  State  is  located. 

The  price  ceiling  is  expressed  in 
dollars  per  million  British  Thermal  Units 
(BTU's).  The  method  used  to  determine 
the  price  ceiling  is  described  in  Section 
III. 


Per 
million 
BTVt 


Slate: 

Alabama '. $1.59 

I      Arizona  ' 1.43 

'      Arkansas ' 179 

California 1.38 

Colorado  * 168 

Connecticut  • 1.66 

Delaware ' 1-81 

Florida 156 

Georgia 1.61 

Idaho  » -...  1.68 

Illinois 1.78 

Indiana  '.... 1.88 

Iowa  ' 1.95 

Kansas 186 

Kentucky » 188 

Louisiana 1.74 

Maine ' 166 

Maryland ' 181 

Massachusetts 1.51 

Michigan  • - 188 

Minnesota  ' 1-95 

Mississippi 166 

Missouri ~....». .....  1.57 

Montana  * 168 

Nebraska  • „ 195 

Nevada  • 143 

New  Hampshire  ' 1.66 

New  Jersey  • 1.81 

New  Mexico  • 179 

New  York 173 

North  Carolina  ' 174 

North  Dakota  ".... — 195 

Ohio 1.60 

Oklahoma ' 1-79 


JM    I 


Per 
million 
BTUt 

Oregon  ' 143 

Pennsylvania ' 1-81 

Rhode  Island  ' 166 

South  Carolina  « 174 

South  Dakota  > 195 

Tennessee <. 1.67 

Texas 1  70 

Utah  » « 1 .68 

Vermont  ■ —  1-66 

Virginia ' 1.74 

Washington  ' 1-43 

West  Virginia 1  86 

Wisconsin ' 1.88 

Wyoming  * 1-68 

■  Region  based  price  as  required  by  FKRC  Inlerim  Rule, 
issued  on  April  2.  1981.  in  Docket  No.  RM-79-21, 

'Region  based  price  computed  as  the  weighted  average 
price  of  Regions  E.  F.  G.  and  H. 

Section  II.  Incremental  Pricing 
Threshold  for  High  Cost  Natural  Gas 

The  EIA  has  determined  that  the 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropolitan  area  during 
April  1986  was  $18.42  per  barrel.  The 
EIA  has  implemented  a  procedure  to 
partially  compensate  for  the  two-month 
lag  between  the  end  of  the  month  for 
which  data  are  collected  and  the 
beginning  of  the  month  for  which  the 
incremental  pricing  threshold  becomes 
effective.  The  prices  found  in  Piatt's 
Oilgram  Price  Report  are  given  for  each 
trading  day  in  the  form  of  high  and  low 
prices  for  No.  2  fuel  oil  in  Metropolitan 
New  York  and  Northern  New  Jersey.  A 
lag  adjustment  factor  was  calculated 
using  the  average  of  the  low  posted 
price  for  these  two  areas  for  the  ten 
trading  days  ending  June  13. 1986,  and 
dividing  that  price  by  the  corresponding 
average  price  computed  from  prices 
published  by  Piatt's  for  the  month  of 
April  1986.  This  lag  adjustment  factor 
was  applied  to  the  April  price  yielding 
$16.95  per  barrel.  In  order  to  establish 
the  incremental  pricing  threshold  for 
high  cost  natural  gas,  as  idenfified  in  the 
NGPA.  Title  II,  section  203(a)(7),  this 
price  was  multiplied  by  1.3  and 
converted  to  its  equivalent  in  millions  of 
BTU's  by  dividing  by  5.8.  Therefore,  the 
incremental  pricing  threshold  for  high 
cost  natural  gas,  effective  July  1, 1986.  is 
$3.80  per  million  BTU's. 

Section  III.  Method  Used  to  Compute 
Price  Ceilings 

The  FERC.  by  Order  No.  50.  issued  on 
September  29, 1979.  in  Docket  No. 
RM79-21.  established  the  basis  for 
determining  the  price  ceilings  required 
by  the  NGPA.  FERC  also,  by  Order  No. 
167,  issued  in  Docket  No.  RM81-27  on 
July  24, 1981,  made  permanent  the  rule 
that  established  that  only  the  price  paid 
for  No.  6  high  sulfur  content  residual 


fuel  oil  would  be  used  to  determine  the 
price  ceilings.  In  addition,  the  FERC.  by 
Order  No.  181,  issued  on  November  6, 
1981,  in  Docket  No.  RM81-28. 
established  that  price  ceilings  should  be 
published  for  only  the  48  contiguous 
States  on  a  permanent  basis. 

A.  Data  Collected 

The  following  data  were  required 
from  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  percent  sulfur  content  by 
weight)  residual  fuel  oil:  For  each  selling 
price,  the  number  of  gallons  sold  to  large 
industrial  users  in  the  months  of 
February  1986,  March  1986,  and  April 
1986.'  All  reports  of  volume  sold  and 
price  were  identified  by  the  State  into 
which  the  oil  was  sold. 

B.  Method  Used  To  Determine 
Alternative  Price  Ceilings 

(1)  Calculation  of  Volume-Weighted 
Average  Price 

The  prices  which  will  become 
effective  July  1, 1986,  (shown  in  Section 
I)  are  based  on  the  reported  price  of  No. 
6  high  sulfur  content  residual  fuel  oil,  for 
each  of  the  48  contiguous  States,  for 
each  of  the  3  months.  February  1986. 
March  1986,  and  April  1986.  Reported 
prices  for  sales  in  February  1986  were 
adjusted  by  the  percent  change  in  the 
nationwide  volume-weighted  average 
price  from  February  1986  to  April  1986. 
Prices  for  March  1986  were  similariy 
adjusted  by  the  percent  change  in  the 
nationwide  volume-weighted  average 
price  from  March  1986  to  April  1986.  The 
volume-weighted  3-month  average  of  the 
adjusted  February  1986  and  March  1986, 
and  the  reported  April  1986  prices  were 
then  computed  for  each  State. 

(2)  Adjustment  for  Price  Variation 

States  were  grouped  into  the  regions 
identified  by  the  FERC  (see  Section 
III.C).  Using  the  adjusted  prices  and 
associated  volumes  reported  in  a  region 
during  the  3-month  period,  the  volume- 
weighted  standard  deviation  of  prices 
was  calculated  for  each  region.  The 
volume-weighted  3-month  average  price 
(as  calculated  in  Section  III.B.  (1)  above) 
for  each  State  was  adjusted  downward 
by  two  times  this  standard  deviation  for 
the  region  to  form  the  adjusted  weighted 
average  price  for  the  State. 


'  Large  Industiial  U»er— A  person/firni  which 
purchases  No.  6  fuel  oil  in  quantities  of  4.000  galloni 
or  greater  for  consumption  in  a  business,  including 
the  space  heating  of  ttie  business  premises.  Electric 
utilities,  governmental  bodies  (Federal.  Stale,  or 
Ixicall.  and  the  military  are  excluded. 
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(3)  Calculation  of  Ceiling  Price 

The  lowest  selling  price  within  the 
State  was  determined  for  each  month  of 
the  3-month  period  (after  adjusting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
Section  III.B(1)  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  summed 
over  the  3-month  period  for  each  State 
and  divided  by  the  State's  total  sales 
volume  during  the  3  months  to 
determine  the  State's  average  low  price. 
The  adjusted  weighted  average  price  (as 
calculated  in  Section  III.B.(2))  was 
compared  to  this  average  low  price,  and 
the  higher  of  the  values  was  selected  as 
the  base  for  determining  the  alternative 
fuel  price  ceiling  for  each  State.  For 
those  States  which  had  no  reported 
sales  during  one  or  more  months  of  the 
3-month  period,  the  appropriate  regional 
volume-weighted  alternative  fuel  price 
was  computed  and  used  in  combination 
with  the  available  State  data  to 
calculate  the  State  alternative  fuel  price 
ceiling  base.  The  State's  alternative  fuel 
price  ceiling  base  was  compared  to  the 
alternative  fuel  price  ceiling  base  for  the 
multistate  region  in  which  the  State  is 
located  and  the  lower  of  these  two 
prices  was  selected  as  the  final 
alternative  fuel  price  ceiling  base  for  the 
State.  The  appropriate  lag  adjustment 
factor  (as  discussed  in  Section  III.B.4) 
was  then  applied  to  the  alternative  fuel 
price  ceiling  base.  The  alternative  fuel 
price  (expressed  in  dollars  per  gallon] 
was  multiplied  by  42  and  divided  by  6.3 
to  estimate  the  alternative  fuel  price 
ceiling  for  the  State  (expressed  in 
dollars  per  million  BTU's). 

There  were  insufficient  sales  reported 
in  Region  G  for  the  months  of  February 
1986,  March  1986,  and  April  1986.  The 
alternative  fuel  price  ceilings  for  the 
States  in  Region  G  were  determined  by 
calculating  the  volume-weighted 
average  price  ceilings  for  Region  E, 
Region  F,  Region  G,  and  Region  H. 


(4)  Lag  Adjustment 

The  ELA  has  implemented  a  procedure 
to  partially  compensate  for  the  two- 
month  lag  between  the  end  of  the  month 
for  which  data  are  collected  and  the 
beginning  of  the  month  for  which  ceiling 
prices  become  eSective.  II  was 
determined  that  Piatt's  Of/gram  Price 
Report  publication  provides  timely 
information  relative  to  the  subject.  The 
prices  found  in  Piatt's  Oilgram  Price 
Report  publication  are  given  for  each 
trading  day  in  the  form  of  high  and  low 
prices  for  No.  6  residual  oil  in  20  cities 
throughout  the  United  States.  The  low 
posted  prires  for  No.  6  residual  oil  in 


these  cities  were  used  to  calculate  a 
national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  calculating  a 
weighted  average  price  for  No.  6  high 
sulfur  residual  fuel  oil  for  the  ten  trading 
days  ending  June  13, 1986,  and  dividing 
that  price  by  the  corresponding 
weighted  average  price  computed  from 
prices  published  by  Piatt's  for  the  month 
of  April  1986.  A  regional  lag  adjustment 
factor  was  similarly  calculated  for  four 
regions.  These  are:  One  for  FERC 
Regions  A  and  B  combined;  one  for 
FERC  Region  C;  one  for  FERC  Regions 
D,  E.  and  G  combined;  and  one  for  FERC 
Regions  F  and  H  combined.  The  lower  of 
the  national  or  regional  lag  factor  was 
then  applied  to  the  alternative  fuel  price 
ceiling  for  each  State  in  a  given  region 
as  calculated  in  Section  I11.B.(3). 

Listing  of  States  by  Region 

States  were  grouped  by  the  FERC  to 
form  eight  distinct  regions  as  follows: 

Region  A 

Connecticut.  Maine.  Massachusetts,  New 

Hampshire,  Rhode  Island,  Vermont 

Region  B 

Delaware,  Maryland.  New  Jersey,  New  York. 

Pennsylvania 

Region  C 

Alabama,  Florida.  Georgia.  Mississippi.  North 

Carolina.  South  Carolina.  Tennessee,  Virginia 

Region  D 

Illinois,  Indiana,  Kentucky,  Michigan,  Ohio, 

West  Virginia,  Wisconsin 

Region  E 

Iowa.  Kansas,  Missouri,  Minnesota. 

Nebraska,  North  Dakota.  South  Dakota 

Region  F 

Arkansas.  Louisiana,  New  Mexico. 

Oklahoma,  Texas 

Region  G 

Colorado,  Idaho.  Montana.  Utah,  Wyoming 

Region  H 

Arizona,  California,  Nevada,  Oregon, 

Washington 

Issued  in  Washington.  DC.  ]une  18. 19ea 
L.A.  Pettis. 

Deputy  Administrator,  Energy  Information 
Administration. 

(FR  Doc  86-14191  Filed  &-20-a8;  8:45  am) 
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Before  Commissioners:  Anthony  G.  Sousa, 
Acting  Chairman;  Charles  G.  Stalon.  Charles 
A.  Trabandt  and  C.  M.  Naeve. 

On  December  23, 1985,  Lone  Star  Gas 
Company,  a  Division  of  ENSERCH 
Corporation  (Lone  Star)  filed  a  petition 
for  adjustment  under  section  502(c)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Subpart  K  of  Part  385  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  together  with  the  $6,000  filing 
fee  required  under  S  381.401  of  the 
Commission's  Regulations.  The 
apphcation  sought  a  waiver  of  the 
restiictions  in  the  transitional  provisions 
of  Order  No.  436.'  As  such,  the 
Commission's  February  6, 1986  order  « 
treated  the  application  as  a  request  for 
waiver  rather  than  a  petition  for 
adjustment. 

On  April  17, 1986,  Lone  Star  filed  a 
petition  seeking  a  refund  of  the  filing  fee 
submitted  with  the  petition  for 
adjustment.  Lone  Star  alleges  that  a 
refund  is  due  on  the  grounds  that  the 
Commission  treated  the  application  as  a 
request  for  waiver  under  Order  No.  436, 
for  which  no  filing  fee  is  required. 

Refunds  of  fees  submitted  under  Part 
381  are  governed  by  S  381.109  of  the 
Commission's  Regulations.'  Section 
381.109  clearly  provides  that  "(fjees 
established  under  [Part  381]  may  be 
refunded  only  if  the  related  filing  is 
withdrawn  within  fifteen  (15)  days  of 
the  date  of  filing  or,  if  applicable,  before 
the  filing  is  noticed  in  the  Federal 
Register." 

Section  385.1104(b)(3)  of  the 
Commission's  Regulations  requires  that 
notice  of  petitions  for  adjustment  be 
published  in  the  Federal  Register.  In 
light  of  the  decision  to  treat  the  pleading 
as  a  request  for  waiver,  however,  notice 
of  Lone  Star's  petition  for  adjustment 
was  not  published  in  the  Federal 
Register.  Accordingly,  Lone  Star's 
petition  for  refund  of  the  $6,000  filing  fee 
submitted  with  its  December  23, 1985 
filing  is  granted. 
By  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc  88-14071  Filed  O-ZtWB:  8:45  araj 
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Federal  Energy  Regulatory 
Commission 

[Doctcet  Nos.  Rll»5-1-170  aid  SA8»-7-002J 

Lone  Star  Gas  Co.;  Order  Granting 
Request  for  Refund 

Issued-  June  17. 1966. 


'  33  FERC  I  ei.007  [\9B&)>  SO  FR  42.408  (Oclober 
18.1985>. 

>34FERC1B1.im(19m>^ 

*  Fees  App»ic«We  to  Natnml  Gat  PIpeHne*.  50  FR 
40.332  (October  3, 1985).  FERC  Stahrtei  and 
Regulation*  1  30.882. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPE-FRL-3036-51 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  3507(a)(2)(B)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  et  seq.)  requires  the  Agency  to 
publish  in  the  Federal  Register  a  notice 
of  proposed  information  collection 
requests  (ICRs)  that  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  The  ICR 
describes  the  nature  of  the  solicitation 
and  the  expected  impact,  and  where 
appropriate  includes  the  actual  data 
collection  instrument.  The  following 
ICRs  are  available  for  review  and 
comment. 

FOR  FURTHER  INFORMATION  CONTACT 

Nanette  Liepman,  (202)  382-2740  or  FTS 

382-2740. 

SUPPl£MENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
Asbestos  Demolition  and  Renovation 
(Subpart  M) — Information  Requirements 
(EPA  ICR  #0111).  (This  is  a 
reinstatement  of  a  previously  approved 
ICR;  there  are  no  changes.) 

Abstract:  The  owner  or  operator  of  an 
asbestos  demolition  or  renovation 
operation  shall  provide  notice  of  each 
such  operation  when  the  amount  of 
asbestos  involved  is  above  a  threshold 
level.  EPA  uses  notices  to  assure  that 
proper  procedures  will  be  used,  and  to 
plan  inspections. 

Respondents:  Owners  or  operators  of 
asbestos  demolition  or  renovation 
operations. 
***** 

Title:  National  Emission  Standards  for 
Hazardous  Pollutants  (NESHAP)  for 
Beryllium  (EPA  ICR  «0193).  (This  is  a 
reinstatement  of  a  previously  approved 
ICR;  there  are  no  changes.) 

Abstract:  Sources  shall  apply  for 
approval  of  construction  or 
modification.  Upon  approval,  sources 
shall  notify  EPA  of  anticipated  and 
actual  startup  and  emission  test  dates. 
Test  results  shall  be  reported  and 
records  maintained.  Sources  choosing  to 
meet  ambient  concentration  standards 
must  report  on  sampling  method/sites 
and  air  quahty  data.  Approved  sources 
shall  continuously  monitor  specified 
sites,  maintain  records,  and  report 
concentrations  monthly. 


Respondents:  Owners  or  operators  of 
all  extraction  plants,  ceramic  plants, 
foundries,  incinerators,  and  propellant 
plants  which  process  beryllium  ore, 
beryllium,  beryllium  oxide,  beryllium 
alloys,  or  beryllium-containing  waste. 
Owners  or  operators  of  machine  shops 
which  process  beryllium,  berryllium 
oxides,  or  any  alloy  when  such  alloy 
contains  more  than  five  percent 
beryllium  by  weight. 
***** 

Office  of  Emergency  and  Remedial 
Response 

Title:  Love  Canal  Habitability  Study- 
Pilot  Air  Sampling  Program  (EPA  ICR 
#1301).  (This  a  new  collection.) 

Abstract:  EPA  will  collect  indoor  and 
outdoor  air  samples  at  selected 
locations  in  or  near  residences  in  the 
Love  Canal  Emergency  Declaration  Area 
(EDA)  and  comparison  areas 
(Cheektowaga  and  Tonawanda,  New 
York).  Sampling  results  will  be  used  for 
planning  and  design  of  the  Habitability 
Study  of  the  EDA. 

Respondents:  Selected  residents  in  or 
near  Love  Canal,  Cheektowaga,  and 
Tonawanda,  New  York. 
***** 

Office  of  Water 

Title:  Certification  for  Exemption  from 
Monitoring  and  Notification  of  Process 
Changes  in  Effiuent  Regulations  (EPA 
ICR  #1014).  (This  is  a  renewal  of 
existing  regulations;  no  changes  are 
proposed.) 

Abstract:  Effluent  limitation 
regulations  for  several  industrial 
categories  require  monitoring  for 
specific  pollutants.  Certain  facilities 
may  obtain  monitoring  exemptions  by 
demonstrating  to  the  permit  or  control 
authority  (EPA,  state  agency,  or  publicly 
owned  treatment  works)  that  the 
pollutant  is  not  present  in  their 
discharges.  Canmaking  facilities  are 
required  to  notify  EPA  of  certain  process 
changes. 

Respondents:  Aluminum  forming,  coil 
coating,  canmaking,  porcelain 
enameling,  pharmaceuticals 
manufacturing,  pulp  and  paper,  and 
steamelectric  generating  industries. 
***** 

Agency  PRA  Clearance  Requests 
Completed  by  OMB 

EPA  ICR  #0168,  National  Pollutant 
Discharge  Elimination  System 
(NPDES)  Requirements  for  Approved 
State  Programs,  was  approved  4/7/86 
(OMB  #2040-0057;  expires  4/30/88). 

EPA  ICR  #0257,  State  Conducted 
Inventory  of  Injection  Wells,  was 


approved  5/21/86  (OMB  #2040-0105; 
expires  4/30/87). 
EPA  ICR  #0328,  Spill  Prevention  Control 
and  Countermeasure  Plan  and 
Review,  was  approved  5/30/86  (OMB 
#2050-0021:  expires  8/31/86). 
EPA  ICR  #0368,  Underground  Injection 
Control  Permit  Application  and 
Permittee  Reporting,  was  approved  6/ 
9/86  (OMB  #2040-0104;  expires  4/30/ 
87). 
EPA  ICR  #0370,  Underground  Injection 
Control  Permit  Apphcation  and 
Permittee  Reporting,  was  approved  6/ 
9/86  (OMB  #2040-0042;  expires  4/30/ 
87). 
EPA  ICR  #0597,  Tolerance  Petitions  and 
New  Inert  Ingredient  Clearance,  was 
approved  5/21/86  (OMB  #2070-0024; 
expires  5/31/89). 
EPA  ICR  #0812,  Information 
Requirements  for  Location  Standards, 
was  approved  6/2/86  (OMB  #2050- 
OOia  expires  4/1/86). 
EPA  ICR  #0814,  Storage  and  Treatment 
Permitting  Standards — Amendments 
Based  on  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  was 
approved  5/29/86  (OMB  #2050-0009; 
expires  3/31/86). 
EPA  ICR  #0995,  Land  Disposal 
Permitting  Standards — Amendments 
Based  on  Hazardous  and  Sohd  Waste 
Amendments  of  1984  (HSWA).  was 
approved  5/29/86  (OMB  #2050-0007; 
expires  9/30/88). 
EPA  ICR  #0999,  Incinerator  Permit 
Standards,  was  approved  5/29/86 
(OMB  #2050-0002;  expires  9/30/86). 
EPA  ICR  #1276;  Asbestos:  Proposed 
Mining  and  Import  Restrictions  and 
Proposed  Manufacturing,  Importation 
and  Processing  Prohibitions,  was 
approved  6/2/86  (OMB  #2070-0082; 
expires  6/30/87). 
EPA  ICR  #1297,  Underground  Storage 
Tank  Notification  Awareness  Survey, 
was  approved  5/25/86  (OMB  #2050- 
0057;  expires  2/29/87). 
EPA  ICR  #1280,  Call-in  of  Confidential 
Statements  of  Formula  and  Product 
Chemistry  Data  Pre-Test,  was 
approved  5/21/86  (OMB  #2070-0083; 
expires  5/31/87). 

Comments  on  all  parts  of  this  notice 
may  be  sent  to: 

Nanette  Liepman,  U.S.  Environmental 
Protection  Agency,  Office  of 
Standards  and  Regulations  (PM-223), 
Information  and  Regulatory  Systems 
Division,  401  M  Street  SW., 
Washington,  DC  20460,  and 
Wayne  Leiss  (ICRs  #0111  and  0193), 
Nancy  Baldwin  (ICR  #1301),  or  Rick 
Otis  (ICR  #1014),  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
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New  Executive  Office  Building  (Room 
3228).  726  Jackson  Place  NW., 
Washington.  DC  20503 

Dated:  )uiie  16, 1966. 
Danial  |.  Ftoriao, 

Director.  Information  and  Reguhtory  Systems 
Division. 

|FR  Doc.  86-14176  Filed  6-20-86;  8:45  am| 
MLUNSCOOCi 


[AO-FRL-3036-11 

Assessment  of  Ptienot  as  a  Potenttalty 
Toxic  Air  Pollutant 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  phenol  assessment 

results  and  solicitation  of  information. 

summary:  This  notice  announces  the 
results  of  EPA's  assessment  of  phenol  as 
a  candidate  for  regulation  under  the 
Clean  Air  Act.  The  Agency  has 
concluded  that  the  health  data  base  for 
phenol  is  insufficient  in  several  respects. 
As  regards  carcinogenicity,  the 
available  data  are  considered 
inadequate  to  determine  the 
carcinogenic  potential  of  phenol 
exposure;  as  such,  the  Agency  classifies 
phenol  as  a  Group  D  (inadequate 
evidence)  carcinogen  under  its  weight- 
of-evidence  criteria  for  cancer  data.  As 
regards  noncancer  health  effects,  there 
are  not  enough  data  to  determine 
whether  the  adverse  health  effects  at 
lower  exposure  levels  observed  in  the 
few  animal  studies  performed  to  date 
may  be  extrapolated  to  humans  and  at 
what  levels  such  effects  might  be 
observed  in  humans.  Given  this  current 
lack  of  information,  the  EPA  does  not 
plan  to  initiate  rulemaking  for  phenol 
under  the  Clean  Air  Act  at  this  time. 
Given  the  limited  opportunity  for  prior 
public  review  of  the  health  and 
exposure  information  incorporated  in 
this  notice,  the  Agency  is  soliciting 
comment  on  this  finding.  This  finding 
has  no  effect  on  the  regulation  of  phenol 
as  a  volatile  organic  compound  in  order 
to  attain  the  national  ambient  air  quality 
standards  (NAAQS)  for  ozone.  In 
addition,  this  notice  does  not  preclude 
any  State  or  local  air  pollution  control 
agency  from  specifically  regulating 
emission  sources  of  phenol. 
DATE:  Written  comments  pertaining  to 
this  notice  must  be  received  on  or  before 
September  22, 1986. 
ADDRESSES:  Submit  comments 
(duplicate  copies  are  preferred)  to: 
Central  Docket  Section  (A-130). 
Environmental  Protection  Agency,  Attii: 
Docket  No.  A-8S-27,  401  M  Street  SW., 
Washington.  DC  Docket  A-85-27,  which 
contains  information  relevant  to  this 


notice,  is  located  in  the  Central  Docket 
Section  of  the  U.S.  Environmental 
Protection  Agency.  West  Tower  Lobby 
Gallery  1,  401  M  Street  SW.. 
Washington,  DC.  The  Docket  may  be 
inspected  between  8:00  a.m.  and  4:30 
p.m.  on  weekdays,  and  a  reasonable  fee 
may  be  charged  for  copying. 

Availability  of  Related  Information 

Information  on  the  availability  of  the 
Health  Assessment  Summary  Document 
for  phenol,  "Summary  Review  of  the 
Health  Effects  Associated  with  Phenol: 
Health  Issue  Assessment,"  EPA-600/8- 
86-003F.  can  be  obtained  from  ORD 
Publications.  CERI-FR,  U.S. 
Environmental  Protection  Agency, 
Cincinnati,  Ohio  45268  (Telephone:  513- 
684-7562  commercial /684-7562  FTS). 
The  document  (PB  86-178076)  is 
available  through  the  U.S.  Department 
of  Commerce,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield.  Virginia  22161.  The 
above  document  and  other  information 
on  the  sources,  emissions,  and 
environmental  fate  are  summarized  in 
several  reports  which  are  found  in  the 
docket. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  Kellman.  BaUll^fl"*  A.Lqpgsment  ^, 
Branch  (MD-12),  Strategies  and  Air 
Standards  Division,  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park.  North  Carolina.  27711  (Telephone: 
919-541-5645  commercial/629-5645 
FTS). 

SUPPI^MENTARY  INFORMATION:  The  EPA 
initiated  an  assessment  of  phenol  based 
on  the  knowledge  that  this  chemical  is 
produced  in  large  quantities  (ranked 
thirty-fourth  among  the  top  fifty  high- 
production  chemicals  in  1983)  and  has 
been  demonstrated  to  be  acutely  toxic 
to  humans  at  high  exposure  levels.  In 
the  course  of  this  assessment,  the 
Agency  has  collected  the  available 
relevant  information  and  today's  notice 
provides  a  summary  of  this  information 
on  the  following  topics:  Production  and 
uses;  emissions;  atomospheric  fate; 
health  effects;  monitored  ambient 
concentrations;  and  exposure  estimates. 

Production  and  Uses 

In  1983,  phenol  production  was 
approximately  1.2  million  megagrams 
(1.3  million  tons)  and  was  produced 
nationally  from  plants  with  total 
capacity  of  1.4  million  megagrams  (1.6 
million  tons).  As  detailed  in  Table  1, 
most  of  the  phenol  produced  is  used  as  a 
chemical  intermediate  in  the  production 
of  other  organic  chemicals.  [1] 

Sources  and  Emissions 

Phenol  is  emitted  to  the  air  from  a 
variety  of  sources,  including  phenol 


production  facilities  as  well  as  from 
facilities  producing  other  chemicals 
where  phenol  is  used  as  an 
intermediate.  Table  2  presents  a 
summary  of  emitting  source  categories 
and  their  respective  estimated 
emissions.  Emission  ranges  are 
presented  where  emissions  from  the 
various  source  categories  are  not  well 
characterized.  In  addition  to  the 
anthropogenic  sources  given  in  Table  2, 
phenol  is  naturally  emitted  from  animal 
waste  and  decomposition  of  organic 
wastes  and  may  be  produced  from  the 
photodegradation  of  atmospheric 
benzene.  Based  on  the  available 
information,  certain  chemical  plants  that 
both  produce  phenol  and  subsequently 
use  it  as  in  an  intermediate 
(caprolactam  and  bisphenol-A 
production  plants)  appear  to  be  the 
largest  single  sources.  (2) 

JtsiE  1.— USES  OF  Phenol  ' 


Ptwnokc  rmmt.. 


Diiph<oni  A... 


Alkyt-phenols 

Crewlsand  icyMnoi*.. 


Miscellaneous.. 


Export 


Examples  o*« 
products 


Surface  coalings, 

molding  compounds 
Epoxy  resins 
Nyen  6  and-es  WaA. ' 

plaskcs  and  lilm 
CMaddrtives. 

aurtactants 
Oil  t  gasobrw 

additives 
Chemical  mtermedute 

tor  pdyurethanes  and 

plastics 
Aspvm  and  otner  drugs. 


'  Summary  flwvwir  of  Iff  Helth  Effects  Assooatgil  mlh 
Pttenot  HeaWi  Issue  Asaessment  0«ice  ol  HMlth  and 
EovKonrnental  Assessment.  US  EPA.  January  1966  (EPA- 
600/B-86-003F) 

Table  2.— Emission  Estimates  for  Phenol 
Source  Categories* 


Source 
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Atmospheric  Fate 

Once  emitted  into  the  atmosphere, 
phenol  may  be  subject  to  several 
removal  mechanisms.  While  there  is 
speculation  that  phenol  undergoes 
photodecomposition  in  the  atmosphere 
and  that  some  phenol  may  be  removed 
by  wet  precipitation,  atmospheric 
oxidation  via  the  hydroxyl  and  nitrate 
radicals  appears  to  be  the  dominant 
fate-determining  pathway  for 
atmospheric  phenol.  The  anticipated 
products  formed  from  photodegradation 
of  phenol  are  dihydroxybenzenes, 
nitrophenols,  and  ring  cleavage 
products. (7)  In  one  smog  chamb>er  study, 
a  mixture  of  phenol,  propylene,  butane 
and  NOj  was  irradiated.  In  the  study,  2- 
nitrophenol  and  4-nitrophenol  were 
specifically  identified  as  photochemical 
products  and  together  these  two 
chemicals  accounted  for  about  11%  of 
the  reacted  phenol  while  the  remaining 
products  were  unidentified.  Also,  in 
other  smog  chamber  studies,  phenol  has 
been  detected  as  a  product  of 
photodecomposition  of  benzene  in  the 
presence  of  NO,.(J)  The  toxicity 
potential  of  phenol  photodegradation 
products  is  mostly  unknown  except  for 
the  theoretical  product  para- 
dihydroxybenzene  (its  formation  has  not 
been  confirmed  in  smog  chamber 
studies);  this  chemical  has  a  Threshold 
Limit  Value  (TLV)  of  about  0.4  parts  of 
phenol  per  million  parts  of  air  by  volume 
(ppmv)  to  protect  against  chronic 
exposure  leading  to  eye  damage. 

Because  of  the  paucity  of 
experimental  data,  the  atmospheric  half- 
life  for  reactions  between  hydroxyl 
radicals  and  phenol  has  been  estimated 
by  theoretical  calculations.  Based  on 
data  derived  from  structure  activity 
relationships,  the  half-life  in  the 
atmosphere  for  phenol  was  calculated  to 
be  about  0.5  days.  In  polluted 
atmospheres,  reactions  with  NOs 
radicals  could  dominate  and  the  half-life 
of  phenol  may  be  less  than  one 
minute.(7) 

In  the  one  phenol  smog  chamber  study 
mentioned  above,  the  estimated  half-life 
of  phenol  was  about  4.5  hours 
(disappearance  rate  of  0.113  hr-').(J) 
With  an  estimated  half-life  of  several 
hours,  the  Agency  expects  that  the 
effects  of  photodegradation  on 
downwind  phenol  concentrations  at 
nearby  receptors  will  be  relatively  small 

under  typical  atmospheric  conditions, 
but  the  half-life  estimate  is  short  enough 

so  that  significant  global  atmospheric 

buildup  would  not  be  expected. 


Health  Effects 

As  a  first  step  in  assessing  whether  a 
chemical  should  be  regulated  under 
section  112  of  the  CAA,  the  Agency 
prepares  a  Health  Assessment  Summary 
(HAS)  for  determining  if  the  available 
health  effects  data  are  sufficient  to 
permit  a  determination  on  the  need  for 
regulation.  The  available  health  and 
exposure  information  on  phenol  are 
summarized  in  the  following  sections. 

The  EPA's  Health  Assessment 
Summary  for  phenol(7)  describes  a 
number  of  human  health  effects 
associated  with  exposure  to  the 
chemical.  Phenol  is  a  highly  toxic 
compound  that  may  enter  the  body  via 
skin  absorption,  vapor  inhalation,  or 
ingestion.  Absorption  of  phenol  from 
solutions  in  contact  with  the  skin  or 
from  inhalation  may  be  very  rapid. 
Based  on  available  human  and  animal 
data,  exposure  to  relatively  large  doses 
of  phenol  by  any  route  can  lead  to 
serious  illness  or  death.  Toxic  doses  of 
phenol  exhibit  similar  symptoms  in  both 
humans  and  animal  species:  initial 
increases  in  heart  rate  followed  by  a 
rapid  decline  in  blood  pressure,  labored 
breathing,  decline  in  body  temperature, 
cough,  cyanosis  (bluish  discoloration  of 
skin  and  mucous  membranes)  and 
pulmonary  edema  (abnormal 
accumulation  of  fluid).  Death  can  occur 
within  minutes  and  is  usually  due  to 
respiratory  failure.  The  ingestion  of  as 
little  as  15  grams  of  phenol  has  been 
fatal  in  suicide  victims. 

Although  there  are  no  reported 
occupational  epidemiological  studies  of 
a  large  number  of  employees,  there  are 
several  specific  case  studies  that 
address  human  responses  to  phenol 
exposure  at  various  concentrations  and 
durations.  Employees  inside  a 
conditioning  room  for  phenol- 
impregnated  asbestos  suffered  marked 
irritation  of  the  nose,  throat,  and  eyes 
when  exposed  for  5-  to  10-minute 
periods  (total  exposure  of  50  minutes)  to 
a  mixture  of  phenol  at  48  ppmv  and 
formaldehyde  at  8  ppmv.  The  role  of 
phenol  as  a  causative  agent  is  obscured 
by  the  fact  that  formaldehyde  alone  at  8 
ppmv  has  been  shown  to  cause  such 
irritation.  Workers  at  the  same  plant 
continuously  exposed  to  a  phenol 
concentration  of  4  ppmv  experienced  no 
respiratory  irritation,  although  the  odor 
of  phenol  was  noticeable. 

Also,  in  a  controlled  experiment.  8 
subjects  were  exposed  to  phenol 
concentrations  from  1-5  ppmv  over 
several  8-hour  exposure  periods.  The 
author  did  not  report  any  ill  effects  from 
the  exposure. 

A  Russian  study  reported  29 
poisonings  of  employees  who  quenched 


coke  with  a  waste  water  solution 
containing  phenol.  Concentrations  for 
phenol  in  air  samples  collected  in  work 
areas  ranged  from  0.1-3.2  ppmv.  The 
study  concluded  that  phenol  at 
concentrations  from  2.3  to  3.2  ppmv  may 
have  been  implicated  in  the 
intoxications.  No  other  pollutant 
measurements  were  reported  in  this 
area,  and  the  nature  of  the  phenol 
poisoning  was  not  further  characterized. 
Because  the  results  appear  to  be 
inconsistent  with  other  better 
documented  or  controlled  studies  and 
because  such  effects  may  have  been 
produced  by  some  other  substance  in 
the  effluents  from  either  the  waste  water 
or  the  coking  process,  the  HAS  concurs 
with  the  conclusion  reached  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  that  "it  is 
inappropriate  to  assume  that  these 
conditions  were  produced  by  phenol."(4) 

Although  no  acute  inhalation  studies 
were  found,  exposure  of  rats  to  phenol 
at  236  ppmv  for  8  hours  resulted  in  eye 
and  nose  irritation,  loss  of  coordination, 
tremors,  and  prostration. 

Several  subchronic  toxicity  studies 
via  inhalation  have  been  reported  for 
various  species  of  animals.  With  respect 
to  inhalation,  guinea  pigs,  rabbits  and 
rats  were  exposed  to  phenol 
concentrations  of  25  ppmv  for  7  hours 
per  day  for  74  days.  The  guinea  pigs 
experienced  42  percent  mortality  after 
28  days  of  exposure,  the  rabbits 
experienced  some  lung,  liver  and  kidney 
damage  after  the  full  exposure  period 
and  the  rats  were  not  affected. 
Additional  inhalation  studies  on  rats, 
mice,  and  monkeys  demonstrated  a  no- 
observed-effect  level  (NOEL)  at  5  ppmv. 
i.e.,  no  significant  adverse  toxic  effects 
were  observed  at  5  ppmv  after  90  days 
of  exposure.  One  abstract  in  the  Russian 
literature  reported  changes  in  blood 
enzyme  activity,  excitation  of  certain 
muscles,  and  decreased  body  weight 
when  rats  were  exposed  to  low 
concentrations  (0.02  to  1  ppmv)  of 
phenol  vapor.  The  abstract  did  not 
supply  sufficient  detail  to  evaluate  the 
experimental  protocols  or  interpret 
properly  the  study  results  which  appear 
to  be  inconsistent  with  other  rat 
experiments. 

No  inhalation  studies  for  chronic 
toxicity  were  found  in  the  available 
literature.  However,  two  chronic  oral 
studies  were  reported.  A  drinking  water 
study  demonstrated  that  growth, 
fecundity,  and  general  condition  were 
normal  for  rats  up  to  5000  parts  per 
million  by  weight  (ppmw),  the  no- 
observed-effect  level  (NOEL).  Above 
5000  ppmw,  the  growth  of  the  rats  was 
affected,  and  at  12,000  ppmw  there  was 
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no  reproduction.  The  only  effect 
observed  in  the  other  available  study 
was  a  dose-related  decrease  in  weight 
gain,  though  to  be  associated  with 
decreased  water  consumption. 

The  present  data  base  concerning  the 
genotoxicity  of  phenol  indicates  no 
evidence  of  maternal  toxicity  or 
structural  teratogenicity  in  rats  exposed 
via  oral  doses  from  30  to  120  mg/kg/day 
of  phenol  on  days  6-15  of  gestation 
compared  to  controls.  With  increasing 
doses,  average  fetal  body  weight/litter 
decreased.  Adverse  effects  on 
reproduction  were  demonstrated  for  rats 
only  when  the  phenol  concentration  in 
the  drinking  water  exceeded  5000  ppmw. 
The  only  available  inhalation  study 
(Russian  literature)  demonstrated 
increased  incidence  of  preimplantation 
loss  and  early  postnatal  death  in  the 
offspring  of  rats  exposed  to  phenol 
concentrations  in  air  of  0.13  and  1.3 
ppmv  throughout  pregnancy.  Similar  to 
the  Russian  studies  mentioned  earlier, 
these  results  were  not  well  documented 
and  the  quality  of  the  experiment  cannot 
be  verified. 

The  potential  mutagenicity  of  phenol 
has  been  examined  using  a  variety  of  in 
vitro  test  systems.  Tests  indicative  of 
genetic  damage  resulting  from  phenol 
exposure  include  chromosomal  studies 
and  studies  on  inhibition  of  DNA 
synthesis  and  repair  in  cultured  human 
cells.  Although  equivocal  on  balance, 
the  presence  of  positive  findings  could 
be  construed  as  limited  evidence  of 
mutagenic  potential. 

Several  skin  painting  studies  suggest 
that  phenol  may  be  a  tumor  promoter 
and/or  weak  skin  carcinogen  in 
specially  inbred  sensitive  strains  of 
mice.  One  mechanism  suggested  for  the 
possible  tumor  promotion  of  phenol 
stems  from  its  known  potential  as  a 
nonspecific  irritant.  However,  two 
mouse  skin  painting  studies 
demonstrated  that  the  tumorigenic 
response  normally  exhibited  by 
benzo(a)pyrene  (BaP)  exposure  was 
slightly  inhibited  when  a  solution 
containing  both  BaP  and  phenol  was 
applied.  This  partial  inhibitory  effect 
was  also  confirmed  by  other  researchers 
in  similar  studies.  A  recent  drinking 
water  study  demonstrated  an  increased 
incidence  of  some  types  of  tumors 
(lymphoma,  testicular)  in  male  rats  in  a 
low-dose  phenol  group.  However,  the 
relevance  of  this  observation  was 
weakened  because  tumor  incidence  was 
not  significantly  elevated  in  the  high- 
dose  phenol  group  (both  low  and  high 
dose  exposure  groups  contained  the 
same  number  of  animals). 

Based  on  the  nature  and  limitations  of 
the  carcinogenicity  data,  the  Agency  has 
concluded  that  there  is  inadequate 
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evidence  to  evaluate  the  carcinogenic 
potential  of  phenol.  Accordingly,  phenol 
is  classified  as  a  Group  D  compound 
using  the  EPA  weight-of-evidence 
criteria  for  carcinogenicity.(5) 

In  summary,  the  available  toxicity 
data,  while  limited,  tend  to  support  a  no- 
observed-effect  level  for  humans  and 
animals  at  chronic  and  sub-chronic 
exposure  levels  of  about  5  ppmv.  Health 
effects  may  occur  in  both  humans  and 
animals  following  acute  and  sub-chronic 
exposures  to  phenol  concentrations  of 
48  and  25  ppmv,  respectively.  There  are 
limited  and  somewhat  contradictory 
data  which  suggest  that  phenol  may 
have  mutagenic  potential  in  mammalian 
cell  test  systems.  There  are  also 
contradictory  results  regarding  phenol's 
role  as  a  tumor  promoter.  On  balance, 
the  Agency  judges  the  data  inadequate 
to  evaluate  phenol's  carcinogenicity  and 
genotoxic  potential. 

Monitored  Ambient  Concentrations 

Limited  data  are  available  on  the 
levels  of  phenol  found  in  ambient  air. 
Ninety  samples  were  collected  at  nine 
separate  locations  throughout  the  U.S.  in 
both  urban  and  rural  areas.  The 
maximum  average  annual  concentration 
of  0.078  ppmv  was  measured  in  El  Paso. 
Texas  (based  on  22  samples).  In  the 
Grand  Canyon,  phenol  concentrations 
could  not  be  detected  in  seven  24-hour 
samples  using  analytic  techniques  with 
estimated  detection  limits  of  less  than 
0.00003  ppmv.  Within  this  data  base,  the 
highest  single  measurement  made  over  a 
24-hour  period  was  0.42  ppmv  and  was 
detected  at  the  same  site  as  the  highest 
measured  armual  average — El  Paso.(6) 
Based  on  the  available  location  data  for 
the  sources  in  Table  2.  the  Agency 
believes  that  the  ambient  data  were  not 
collected  at  sites  near  major  point 
sources.  These  data  indicate  that  for 
urban  and  rural  areas  without  major 
industrial  phenol  sources  phenol 
concentrations  are  typically  well  below 
the  NOEL  of  5  ppmv. 

Exposure  Estimation  (7) 

Human  exposure  to  air  emissions  of 
phenol  was  estimated  by  a  short-term 
screening  model.  The  model  employs  a 
point  source  Gaussian  air  dispersion 
model  and  applies  several  reasonable 
worst  case  assumptions  for  source 
location,  emissions,  meteorology  and 
terrain.  The  EPA  selected  for  this 
analysis  the  largest  emitting  sources 
and.  based  on  a  range  of  emissions 
estimates  available  to  the  Agency, 
calculated  the  maximum  levels  of 
phenol  that  could  occur  near  each  plant, 
This  analysis  indicates  that,  based  on 
this  range  of  emissions,  maximum 
concentrations  may  range  from  2  to  12 


ppmv  for  15  minutes,  from  1.5  to  10 
ppmv  for  60  minutes  and  from  1.1  to  7 
ppmv  for  8  hours  in  the  vicinity  of  the 
plant.  Although  the  Agency  regards 
these  concentration  ranges  a  reasonable 
worst  case  estimates,  the  emission  rates 
used  in  this  analysis  are  derived  from 
estimates  of  annual  releases  and  may 
not  be  representative  of  accidental  or 
intermittent  emissions.  On  balance, 
however,  the  available  information 
suggests  that  the  highest  concentrations 
predicted  to  occur  near  large  sources  are 
probably  overestimates. 

Because  the  odor  of  phenol  is  distinct 
and  objectionable  to  most  people  and 
because  the  odor  threshold  is  low  (0.05 
ppmv][l)  in  relation  to  the  estimated 
levels,  complaints  would  be  expected- 
from  residents  near  the  plants  if 
concentrations  approached  those 
estimated.  Yet,  the  appropriate  local  air 
pollution  agencies  indicate  that  such 
complaints  have  not  been  received  nor 
had  local  agency  personnel  detected 
much  of  a  phenol  odor  on  or  off  plant 
property  during  recent  inspections.  Also, 
local  agencies  supplied  some  limited 
sampling  data  which  supported  their 
beliefs  that  the  EPA  had  overestimated 
emi8sions.(a).(9)  For  example,  at  one  of 
the  larger  facilities,  several  days  of 
monitoring  indicated  that  phenol 
concentrations  as  measured  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  on  plant 
property  at  points  very  near  the  fugitive 
sources  were  near  but  below  5  ppmv. 
Concentrations  off  the  plant  property 
would  be  expected  to  be  considerably 
lower.  At  a  second  large  plant,  the  local 
agency  conducted  a  several  day 
monitoring  study  at  points  just  off 
company  property  and  no  phenol 
concentrations  above  0.05  ppmv  were 
detected. 

In  summary,  the  concentrations 
predicted  from  the  short-term  modeling 
exercise  indicate  potential  cause  for 
concern,  since  these  concentrations 
exceed  the  NOEL  of  5  ppm  as  well  as 
the  relevant  occupational  limits.  Some 
indication  that  these  predicted 
concentrations  may  be  on  the  high  side 
is  provided  by  a  limited  set  of 
monitoring  data  supplied  for  two 
facilities.  On  balance,  the  evidence  is 
not  extensive  enough  to  rule  out  the 
possibility  that  levels  (near  the  NOEL 
and  occupational  limits)  may  be 
experienced  near  certain  facilities. 

Existing  Regulations  and 
Recommendations 

NIOSH.  (4)  the  Occupational  Safety 
and  Health  Administration  (OSHA)  and 
the  American  Conference  of 
Governmental  Industrial  Hygienists 


(ACGIH)  have  made  recommendations 
or  have  adopted  regulations  for 
maximum  inhalation  exposures  to 
phenol  (Table  3).  These  standards  and 
recommendations  are  all  designed  to 
protect  the  average  healthy  worker 
against  health  effects  associated  with 
exposures  in  the  workplace. 
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Because  of  its  known  toxicity  at  high 
exposure  levels  (phenol  has  been  used 
as  a  suicidal  agent),  phenol  is  regulated 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  and  the  Clean 
Water  Act  (CWA).  Under  RCRA,  phenol 
as  a  commercial  chemical  product  or  as 
an  off-specification  chemical  product  is 
considered  by  EPA  to  be  a  hazardous 
waste  under  certain  conditions  as 
defined  by  40  CFR  Part  261.  Such 
hazardous  wastes  must  be  managed  in 
accordance  with  requirements  adopted 
by  the  EPA  or  States  in  accordance  with 
40  CFR  Parts  260-271.  Also,  phenol  is 
listed  as  a  hazardous  water  pollutant 
under  section  307  of  the  CWA. 

Phenol  is  currently  listed  s  a 
hazardous  substance  under  section 
101(14)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA).  Under 
section  101(14)  of  CERCLA,  Reportable 
Quantities  (RQs)  are  established  for 
substances  specified  in  the  CERCLA,  as 
well  as  substances  listed  or  design^fed 
under  certain  sections  of  the  Clean 
Water  Act,  the  RCRA.  the  CAA  (section 
112)  and  the  Toxic  Substances  Control 
Act  (50  FR  13456-13522:  April  4, 1985). 
Section  103  (a)  of  the  CERCLA  requires 
any  release  of  phenol  to  the 
environment  (including  the  air)  that  is 
equal  to  or  greater  than  1000  pounds  in 
any  24-hour  period  must  be  reported  to 
the  National  Response  Center  (NRC) 
(telephone  800-424-6802  or  202^126-2675 
for  the  Washington,  DC  metropolitan 
area).  The  24-hour  period  refers  to  the 
period  within  which  a  reportable 


quantity  of  a  hazardous  substance  must 
be  released  for  the  release  to  be 
considered  reportable:  it  does  not  refer 
to  the  time  available  for  a  person  to 
report  a  release.  Such  reporting  must 
occur  immediately. 

Conclusions 

Based  on  the  information  currently 
available  to  the  Agency.  EPA  has 
concluded  that  the  available  health 
information  for  phenol  is  insufficient  to 
warrant  specific  Federal  regulation  of 
routine  phenol  emissions  under  the 
Clean  Air  Act  at  this  time.  The  following 
uncertainties  are  associated  with  this 
conclusion: 

•  Although  the  health  data  are  judged 
inadequate  to  judge  phenol's  potential  to 
cause  cancer  in  humans,  ther  are  data 
suggesting  that  phenol  may  exhibit 
tumor  promotion  ability  and  mutagenic 
potential. 

•  Several  methodologies  for  the 
extrapolation  of  results  from  animal 
studies  to  human  inhalation  exposure 
for  non-cancer  health  effects  are 
available.  Uncertainties  include 
differences  among  species  in  the 
metabolism  of  a  particular  chemical, 
pharmacokinetic  differences  within  a 
species  depending  on  the  route  of 
administration,  and  differences  in 
sensitivity  among  exposed  individuals. 

•  Routine  phenol  emissions  are  not 
well  characterized.  In  addition.  EPA's 
techniques  for  estimating  for  short-term 
concentrations  resulting  from  routine 
emissions  are  based  on  screening 
models  and  not  extensive  site-specific 
modeling.  As  indicated  above,  the 
limited  monitoring  data  available  show 
levels  lower  than  the  concentrations 
predicted  by  the  modeling  exercise. 

•  The  concentrations  estimated  from 
the  short-term  modeling  exercise  do  not 
account  for  emissions  resulting  from 
accidental  releases  or  intermittent  or 
batch  operations,  thus  providing  a 
potential  for  underestimation  of  short- 
term  concentrations. 

Because  of  these  uncertainties,  the 
EPA  is  considering  the  need  for  further 
research  and  testing  that  would  be 
necessary  before  a  Hnal  regulatory 
determination  can  be  made. 

Alternatives  under  consideration 
include  the  nomination  of  phenol  to  the 
National  Toxicology  Program  (NTP),  the 
proposal  of  testing  requirements  under 
section  4(a)  of  the  Toxic  Substances 
Control  Act  and  additional  short-term 
testing  by  EPA's  Office  of  Research  and 
Development.  Depending  on  the  nature 
of  the  studies  conducted,  results  would 
not  be  expected  sooner  than  V^  year 


with  lifetime  carcinogenicity  bioassays 
requiring  several  years. 

In  addition  to  the  health  data,  there 
are  uncertainties  associated  with  the 
lack  of  information  or  of  short-term 
phenol  emissions  and  the  impact  of  such 
emissions  on  public  health.  The  EPA 
invites  comments  and  information 
pertinent  to  these  matters  as  well  as  the 
nature  of  the  determination  made  today. 
A  further  notice  will  be  published  upon 
completion  of  the  necessary  studies,  if 
warranted,  or  if  public  comments 
suggest  a  need  to  revise  the  EPA's 
present  conclusion. 

Dated:  June  17, 1986. 

Don  R.  Clay, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
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(FRL-3036-21 

California  State  Motor  Vehicle 
Pollution  Control  Standards; 
Amendments  Within  the  Scope  of 
Previous  Waivers  of  Federal 
Preemption;  Summary  of 
Determination 

AGENCv:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  scope  of  waiver  of 
Federal  preemption. 

SUMMARY:  The  California  Air  Resources 
Board  (CARB)  has  notified  EPA  that  it 
adopted  amendments  to  its  1981  Exhaust 
Emission  Standards  and  Test 
F*roccdures  and  that  it  adopted  Section 
1968,  Title  13  of  the  California 
Administrative  Code.  The  amendments 
extend  the  required  maintenance 
interval  for  oxygen  sensors  from  30.000 
miles  to  50,000  miles  on  1988  and  later 
model  year  vehicles  so  equipped. 
Section  1968  requires  that  1988  and  later 
model  year  vehicles  equipped  with 
three-way  catalyst  systems  with 
feedback  control  be  equipped  with  an 
on-board  malfunction  and  diagnostic 
system  for  pinpointing  malfunctioning 
emission  control  components.  1  find 
these  actions  to  be  within  the  scope  of 
previous  waivers  of  Federal  preemption 
granted  to  California  for  its  allowable 
maintenance  regulations,  its  Exhaust 
Emission  Standards  and  Test 
Procedures  for  1981  and  subsequent 
model  year  vehicles  and  for  its 
regulations  requiring  a  maintenance 
warning  signal  for  oxygen  sensors.  Since 
these  amendments  are  within  the  scope 
of  previous  waivers,  a  public  hearing  or 
comment  period  to  consider  them  is  not 
necessary.  However,  if  any  party  asserts 
an  objection  to  these  findings  within  30 
days  of  the  date  of  publication  of  this 
notice.  EPA  will  consider  holding  a 
public  hearing  to  provide  an  opportunity 
to  present  testimony  and  evidence  to 
show  that  there  are  issues  to  be 
addressed  through  a  section  209(b) 
waiver  determination  and  that  I  should 
reconsider  my  findings.  Otherwise,  these 
findings  will  be  final  at  the  expiration  of 
this  30-day  period. 

DATES:  Any  objection  to  the  findings  in 
this  notice  must  be  filed  within  30  days 
of  the  date  of  this  notice:  otherwise,  at 
the  expiration  of  this  30-day  period, 
these  findings  will  become  final.  Upon 
the  receipt  of  any  timely  objection.  EPA 
will  consider  scheduling  a  public 
hearing  and.  if  necessary,  a  subsequent 
notice  of  a  public  hearing  will  be 
published  in  the  Federal  Register. 


ADDRESSES:  Any  objection  to  the 
findings  in  this  notice  should  be  filed 
with  Mr.  Charles  N.  Freed,  Director, 
Manufacturers  Operations  Division 
(Mail  Code  EN  340-F).  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW.,  Washington,  DC  20460. 

Copies  of  the  CARB's  actions  at  issue 
in  this  notice,  a  decision  document 
containing  an  explanation  of  my 
determination,  and  documents  used  in 
arriving  at  this  determination,  are 
available  for  public  inspection  during 
normal  working  hours  (8:00  am  to  4:00 
pm)  at  the  Environmental  Protection 
Agency,  Central  Docket  Section,  Gallery 
1. 401  M  Street.  SW..  Washington.  DC 
20460  (Docket  EN  85-14).  Copies  of  the 
decision  document  can  be  obtained  by 
contacting  Ms.  McKnight  as  noted 
below: 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Garrett  McKnight.  Attorney/ 
Advisor,  Manufacturers  Operations 
Division  (EN  340-F),  U.S.  Environmental 
Protection  Agency.  Washington,  DC 
20460.  (202)  382-2521. 
SUPPl^MENTARY  INFORMATION:  Under 
section  209(b)  of  the  Clean  Air  Act,  as 
amended  (Act),  the  Administrator  must 
waive  Federal  preemption  for 
California's  standards  and 
accompanying  enforcement  procedures 
unless  certain  findings  are  made.  If 
California  acts  to  amend  previously 
waived  standards  or  enforcement 
procedures,  the  change  may  be  included 
within  the  scope  of  the  previous  waiver 
it.  (1)  if  does  not  undermine  California's 
determination  that  its  standards,  in  the 
aggregate,  aie  as  protective  of  public 
health  and  welfare  as  comparable 
Federal  standards;  (2)  the  amendments 
do  not  affect  the  consistency  of 
California's  requirements  with  section 
202(a)  of  the  Act;  and  (3)  raise  no  new 
issues  concerning  EPA's  previous 
waiver  determinations. 

In  a  letter  dated  October  25. 1985. 
California  requested  EPA's  concurrence 
in  its  view  that  these  amendments  are 
within  the  scope  of  previous  waivers  of 
Federal  preemption. 

I  have  determined  that  CARB's 
actions  are  within  the  scope  of  waivers 
of  Federal  preemption  previously 
granted  pursuant  to  section  209(b)  of  the 
Clean  Air  Act,  as  amended  (Act).' 
Specifically,  the  changes  extend  the 
minimum  maintenance  interval  for 
oxygen  sensors  from  30,000  miles  to 
50,000  miles  for  1988  and  subsequent 
model  year  vehicles  and  also  require  the 
installment  of  an  onboard  malfunction 
and  diagnostic  system  on  1988  and 


'  45  FR  54132  (August  14. 1980):  43  FR  32182  (July 
2S.  1978):  49  FR  18887  {tAay  3. 1984). 


subsquent  model  year  vehicles  equipped 
with  three-way  catalyst  systems. 

These  changes  do  not  undermins 
California's  determination  that  its 
standards  are.  in  the  aggregate,  at  least 
as  protective  as  Federal  standards.  In 
addition,  they  cause  no  inconsistency 
with  section  202(a)  of  the  Act  and  raise 
no  new  issues  regarding  previous  waiver 
dicisions.  A  full  explanation  of  my 
determination  is  contained  in  a  decision 
document,  which  may  be  obtained  as 
noted  above. 

My  decision  will  affect  not  only 
persons  in  California  but  also 
manufacturers  located  in  other  states 
that  must  comply  with  California's 
requirements  in  order  to  produce  motor 
vehicles  for  sale  in  California.  For  this 
reason,  I  hereby  find  that  this  decision  is 
of  nationwide  scope  and  effect. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of  the 
date  of  publication.  Under  section 
307(b)(2).  of  the  Act.  the  requirements 
which  are  the  subject  of  today's  notice 
may  not  be  challenged  later  in  judicial 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

This  action  is  not  a  rule  as  defined  by 
section  1(a)  of  the  Executive  Order 
12291.  46  FR  13193  (February  19, 1981). 
Therefore,  it  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
required  for  rules  and  regulations  by 
Executive  Order  12291.  Additionally,  a 
Regulatory  Impact  Analysis  is  not  being 
prepared  for  this  within  the  scope 
determination  since  it  is  not  a  rule. 

This  action  is  not  a  "rule"  as  defined 
in  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601(2)  because  EPA  is  not 
required  to  undergo  prior  "notice  and 
comment"  under  section  553(b)  of  the 
Administrative  Procedure  Act  or  any 
other  law.  Therefore,  EPA  has  not 
prepared  a  supporting  regulatory 
flexibility  analysis  addressing  the 
impact  of  this  action  on  small  business 
entities. 

Dated:  June  10, 1986. 
|.  Craig  Potter, 

Assistant  Administrator  for  Air  and 

Radiation. 

(FR  Doc.  86-14079  Filed  6-20-88;  8:45  am] 
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(OPP-50651A;  FBL-3035-7] 

Issuance  of  Exparlmmital  Us«  Permits; 
Genetically  Engineered  Microbial 
Pesticides;  Steven  E.  Undow 

AGENCY:  EPA. 


ACTION:  Notice. 


summary:  EPA  has  granted  two 
experimental  use  permits  (55269-EUP-l 
and  55269-EUP-2)  to  Dr.  Steven  E. 
Lindow,  of  the  University  of  California, 
for  small-scale  field  testing  of  two 
genetically  engineered  microbial 
pesticides.  These  are  among  the  first 
genetically  engineered  microbial 
pesticides  for  which  experimental  use 
permits  (EUPs)  have  been  approved. 
These  permits  are  issued  in  accordance 
with,  and  subject  to,  the  provisions  of  40 
CFR  Part  172.  which  define  EPA 
procedures  for  the  use  of  pesticides  for 
experimental  purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Henry  M.  Jacoby,  Product 
Manager  (PM)  21,  Registration  Division 
(TS-767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  DC  20460. 

Office  location  and  telephone  number: 
Rm.  227.  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703-557-1900). 

SUPPI^MENTARY  INFORMATION:  EPA  has 

issued  the  following  experimental  use 
permits:. 

55269-EUP-l.  Issuance.  Dr.  Steven  E. 
Lindow.  University  of  California, 
Berkeley.  CA  94720.  This  EUP  allows  the 
application  of  a  total  of  3.6  x  10'*  colony 
forming  units  (CFUs)  of  the  genetically 
engineered  product  UCBPPLl 
[Pseudomonas  syringae.  Strain  Cit7dellb 
in  an  aqueous  solution)  to  potato  plants 
to  evaluate  the  control  of  frost  damage 
caused  by  naturally  occurring  ice 
nucleating  bacteria.  The  total  acreage 
authorized  in  this  EUP  is  approximately 
1.0  acre  (0.15  acre  will  be  treated  with 
the  product  in  each  of  3  years)  in  the 
State  of  California  only.  The  EUP  is 
effective  from  May  13, 1986  to  May  12. 
1989.  This  EUP  is  issued  subject  to 
several  limitations,  among  which  is  the 
requirement  that  the  crop  be  destroyed 
or  used  for  research  purposes  only. 

55269-EUP-2.  Issuance.  Dr.  Steven  E. 
Lindow.  University  of  California. 
Berkeley.  CA  94720.  This  EUP  allows  the 
application  of  a  total  of  3.6  x  10'*  CFUs 
of  the  genetically  engineered  product 
ECBPP2.1  [Pseudomonas  syringae. 
Strain  TLP2dell  in  an  aqueous  solution) 
to  potato  plants  to  evaluate  the  control 
of  frost  damage  caused  by  naturally 
occurring  ice  nucleating  bacteria.  The 
total  acreage  authorized  in  this  EUP  is 
approximately  1.0  acre  (0.15  acre  will  be 
treated  with  the  product  in  each  of  3 
years)  in  the  State  of  California  only. 
The  EUP  is  effective  from  May  13. 1986 
to  May  12. 1989.  This  EUP  is  issued 
subject  to  several  limitations,  among 
which  is  the  requirement  that  the  crop 


be  destroyed  or  used  for  research 
purposes  only. 

Both  experiments  involve  strains  of 
naturally  occurring  ice  nucleating 
bacteria  that  have  been  genetically 
altered  to  delete  the  ice  nucleating 
characteristic.  The  altered  bacteria  are 
referred  to  in  this  notice  as  "INA" 
products."  as  opposed  to  the  naturally 
occurring  ice  nucleating  (INA*)  and  non- 
ice  nucleating  (non-INA)  bacteria. 

The  experimental  design  calls  for 
treating  potato  seed  pieces  with  the 
INA"  Products  just  prior  to  planting. 
After  emergence  of  potato  plant  foliage, 
the  plants  will  be  sprayed  with  the  INA  - 
products.  The  first  planting  will  be  in 
May  and  the  second  planting  will  be  in 
August.  This  regime  will  be  followed 
each  year  of  the  3-year  experiment.  The 
selection  of  two  experimental  test  plots 
takes  advantage  of  slightly  different 
microclimates  present  at  these  two 
locations. 

The  purpose  of  the  experiments  is  to 
evaluate  the  potential  of  the  INA" 
products  to  control  frost  damage  under 
actual  field  conditions.  In  the 
experiments,  the  INA"  products  will  be 
applied  to  the  plants  for  the  purpose  of 
determining  the  specificity  of 
competition  of  bacteria  on  plant 
surfaces,  whether  or  not  wild  types  of  P. 
syringae  can  readily  coexist  with 
genetically  constructed  (INA")  strains, 
and  the  efficacy  of  the  modification  of 
leaf  surface  microflora  of  potato  plants 
in  allowing  the  plants  to  withstand 
subfreezing  temperatures. 

Conditions  of  issuance  of  both  EUPs 
include:  limiting  tests  to  two  small  plots 
owmed  or  leased  by  the  University  of 
California  at  Tulelake,  California; 
wearing  of  gloves,  hats,  goggles, 
respirators,  and  disposable  clothing  by 
applicators;  observing  a  12-hour  reentry 
interval  after  application;  disposing  of 
unused  material  and  rinse  water  by 
autoclaving;  monitoring  of  deposition  of 
INA"  products  onto  surrounding 
nontarget  vegetation;  monitoring  of 
bacterial  populations  in  the  soil  and  on 
insects  associated  with  treated  potato 
plants;  and  requiring  notification  to  the 
Agency  of  the  exact  date  of  the  spray 
application  15  days  prior  to  the 
applications. 

Upon  receipt,  the  Agency  determined 
that  these  EUP  applications  may  be  of 
regional  and  national  significance,  and 
in  accordance  with  40  CFR  172.11(a) 
issued  a  Notice  of  Receipt  of 
Application  in  the  Federal  Register  of 
March  24. 1986  (51  FR  10114)  and 
solicited  public  comments. 

The  Agency  received  public 
comments  from  Edward  Lee  Rogers, 
acting  as  counsel  for  the  Foundation  on 
Economic  Trends.  Jeremey  Rifkin,  et  al.; 


William  A.  Anderson,  II  on  behalf  of  the 
Regents  of  the  University  of  California; 
and  Henry  Peck  and  Andrew  R.  Gigler. 
private  citizens. 

Of  the  public  comments  received  by 
the  Agency,  only  comments  from  the 
Foundation  on  Economic  Trends  and 
from  the  private  citizens  expressed 
objections  to  the  issuance  of  these  EUPs. 
The  private  citizens'  objections  did  not 
cite  any  substantive  scientific  issues 
relating  to  these  particular  EUPs;  rather 
they  objected  to  the  concept  of  genetic 
engineering  research  on  a  generic  basis. 
The  major  issues  raised  in  the  public 
comments  and  the  Agency's  responses 
are  summarized  as  follows.  The 
Agency's  complete  response  to 
comments  received  on  these  EUP 
applications  is  available  upon  request. 

Comment.  The  Foundation  on 
Economic  Trends  raised  three  primary 
issues  specific  to  the  issuance  of  the 
EUPs:  (1)  The  persistence, 
competitiveness,  and  outward 
dissemination  from  the  test  plot  of  the 
INA"  products  and  the  corresponding 
impact  on  precipitation  patterns;  (2)  the 
introduction  of  "novel"  microorganisms 
that  may  give  "rise  to  the  possibiHty  of 
different  and/or  unpredictable  behavior 
and  impacts  in  the  environment";  and 
(3)  the  potential  for  expanding  plant 
pathogenicity  as  a  result  of  deleting  a 
gene. 

Agency  Response.  Based  on  the 
Agency's  evaluation  of  the  supporting 
data  supplied  pursuant  to  40  CFR  Part 
158  and  specific  requests,  the  Agency 
has  concluded  these  data  are  adequate 
to  reach  a  regulatory  decision  regarding 
issuance  of  the  EUPs  and  their 
subsequent  impact  on  the  environment. 
In  the  evaluation  of  the  supporting  data, 
sufficient  studies  are  available  to  show 
that,  at  the  low  levels  likely  to  be 
present  outside  the  test  sites,  the  INA" 
products  should  not  overrun  the 
naturally  occurring  epiphytic  flora 
present  outside  the  test  site,  but  rather 
coexist  with  them.  At  these  low  levels, 
the  INA-  products  would  not  have  any 
significant  impact  on  those  populations 
of  indigenous  bacteria  that  some  have 
suggested  may  have  an  effect  on 
precipitation  patterns.  Dr.  Lindow's  data 
and  the  literature  demonstrate  that  the 
INA"  products  have  very  similar, 
naturally  occurring  non-ice  nucleating 
counterparts  in  nature.  There  is  no 
scientific  evidence  or  rationale  for 
suspecting  that  the  INA"  products  may 
give  rise  to  any  "different  and/or 
unpredictable  behavior  and  impacts  in 
the  environment"  Dr.  Lindow  tested 
both  the  INA"  products  and  their 
parental  strains  for  plant  pathogenicity 
in  a  wide  variety  of  crop,  weed,  and 
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other  ecologically  important  plant 
species.  These  tests  support  the 
conclusion  that  neither  the  INA" 
products  nor  their  parental  strains  are 
pldDt  pathogens  and  that  deletion  of  a 
small  portion  of  one  gene  had  no  effect 
on  plant  pathogenicity.  Dr.  Lindow's 
EUP  applications  provide  extensive  data 
to  support  the  conclusion  that  the  INA  ~ 
products  pose  no  foreseeable  risk  of 
plant  pathogenicity,  effects  on 
precipitation  patterns  or  effects  on  the 
range  and  survival  of  frost  sensitive  or 
tolerant  plants  and  insects. 

The  Agency's  review  of  the 
applications,  supporting  data,  and 
comments  received  also  indicates  that 
approval  of  Dr.  Lindow's  applications 
subject  to  appropriate  conditions  would 
provide  the  type  of  information  needed 
for  subsequent  regulatory 
decisionmaking  on  these  and  other 
similar  products.  If  the  anticipated 
pesticidal  properties  are  borne  out  in 
these  experimental  tests,  their  benefits 
to  agricultural  production  and  to  society 
would  be  significant.  These  products 
could  lengthen  the  productivity  of  frost 
sensitive  plants  by  increasing  the 
growing  season  and  could  afford  the 
agricultural  producers  a  means  of 
combating  untimely  frost  (e.g.,  during 
blossoming).  Both  of  these  effects  would 
result  in  economic  benefits  to  the 
consumer.  Also,  these  products  could  be 
expected  to  replace  other  pesticidal 
chemicals  which  act  by  nonselectively 
destroying  the  epiphytic  flora  of  the 
plant.  The  action  of  INA  -  bacteria  is 
likely  to  be  less  disruptive  to  the 
surrounding  ecosystems. 

It  is  the  Agency's  view  that  the  data 
requirements  needed  to  support  an  EUP 
have  been  adequately  satisfied  and  that 
a  point  has  been  reached  in  the  research 
and  development  of  these  two  products 
where  small-scale  field  studies  are 
warranted.  Remaining  questions  on 
efficacy  and  questions  regarding 
possible  environmental  effects  of  INA" 
products  can  best  be  answered  by 
conducting  carefully  controlled  and 
monitored  small-scale  Beld  studies.  The 
Agency  believes  that,  although  issues  of 
potential  hazards  from  this  release  of 
genetically  engiaeered  nicrobial 
peshcides  bave  been  raiseak  those 
issues  have  be£»  satiafactorily 
addressed  by  iii/ormaiion  provided  by 
Dr.  Lindow  aod  froan  oihei  relevaat 
sources.  This  o^nioa  is  based  on 
reviews  by  Agency  scientifie  staff  other 
Federal  agency  personnel  (National 
Science  Foundation.  Natiana)  Institutes 
of  FleaUh.  and  The  Ftiod  and  Drug 
Administration),  and  by  a  special 
subpanel  ol  EPA's  Scientific  Advisory 
Panel.  U  is  the  Agency's  conclusion  that 


approval  and  issuance  of  these  two 
EUPs  under  the  conditions  imposed  will 
not  result  in  unreasonable  adverse 
ejects  on  humans  or  the  enviroimient. 
Therefore,  the  Agency  has  decided  to 
issue  these  two  EUPs. 

Dated:  June  13, 1986. 
John  A.  Moore. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc.  86-14073  Filed  6-20-86;  8:45  am] 
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Supplemental  Notice  of  intent  to 
Approve  TritMl  Fort  Berthold  Pesticide 
Plan  and  Cooperative  Enforcement 
Agreement 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnOM:  Supplemental  notice  of  intent  to 
approve  a  State  plan. ^^__ 

summary:  The  Tribal  Chairman  for  the 
Fort  Berthold  Indian  Reservation  in  the 
State  of  North  Dakota  has  submitted  to 
EPA,  through  the  Department  of  the 
interior  (DOI),  a  plan  for  the 
certification  of  applicators  of  restricted 
use  pesticides  for  approval.  Notice  was 
published  in  the  Federal  Register  of  July 
31, 1985  (50  FR  31011),  of  the  intention  of 
the  Regional  Administrator,  EPA.  Region 
VIII.  to  approve  this  plan.  The  Tribes 
have  since  submitted  a  cooperative 
agreement  for  enforcement  of  pesticide 
use.  EPA  is  republishing  at  this  time  its 
notice  of  intent  to  approve  the 
certification  plan,  and  providing  notice 
of  its  intent  to  sign  the  cooperative 
enforcement  agreement  with  the  Tribes. 
This  republication  provides  the  public 
with  the  opportunity  to  comment  on  the 
cooperative  agreement  as  well. 
date:  Comments  should  be  submitted 
on  or  before  July  23, 1986. 
ADDRESS:  Address  comments,  identified 
by  the  control  number  OPP-42061A  to: 
Edward  L.  Steams,  Air  and  Toxics 
Division  (8AT-TS),  Region  VIII, 
Environmental  Protection  Agency,  Suite 
130a  999  18th  St.,  Denver,  CO  80202- 
2413. 

See  Supplementary  Information  for 
addresses  where  the  plan  and  comments 
are  avariteble  for  public  inspection. 
FOR  FURTHER  INFORMATION  CONTACT. 
Edward  Steama  ^03-283-17451. 
SUVPUEMENTARY  INFORMATION:  In 
accordance  with  the  provisions  of 
sections  4(aJ(2>  and  23(a)(1)  and  (2)  of 
the  Federal  bisecticide.  Fungicide,  and 
Rodenticide  Act  as  amended  (7  U.S.C. 
136b),  and  40  CFR  Part  171.  Alyce 
Spotted  Bear.  Chairman,  Three 


Affiliated  Tribes.  Fort  Berthold 
Reservation,  North  Dakota,  has 
submitted  a  Tribal  Plan  for  the 
Certification  of  Commercial  and  Private 
Applicators  of  Restricted  Use  Pesticides 
and  a  Cooperative  Agreement  for 
enforcement  to  the  U.S.  Environmental 
Protection  Agency  (EPA)  for  approval. 

A  second  notice  is  hereby  given  of  the 
intention  of  the  Regional  Administrator. 
EPA.  Region  VIII.  to  approve  this  plan 
and  cooperative  agreement. 

The  Natural  Resources  Department 
has  been  designated  the  lead  agency  for 
the  administration  of  the  pesticide 
applicator  and  enforcement  program. 

Cooperating  agencies  include  the 
North  Dakota  Department  of  Agriculture 
and  North  Dakota  Cooperative 
Extension  Service.  The  North  Dakota 
Department  of  Agriculture  is  the  lead 
agency  for  the  Pesticide  Applicator 
Certification  Plan  for  the  State  of  North 
Dakota.  North  Dakota  certification 
provides  the  basis  for  certification  on 
the  Reservation.  The  North  Dakota 
Cooperative  Extension  Service  conducts 
the  training  and  testing  necessary  for 
apphcators  to  be  certified  by  the  State. 
The  Extension  Service  will  be 
responsible  for  any  training  needed  on 
the  Reservation. 

Legal  authority  for  the  program  is 
contained  in  the  Fort  Berthold 
Reservation  Pesticide  Code.  A  copy  of 
this  code  is  attached  to  the  State  Plan. 

The  plan  lists  the  personnel  available 
within  the  Department  that  will  carry 
out  the  certification  and  enforcement. 
Because  of  the  small  size  of  the  program 
only  one  part-time  person  will  be 
needed.  The  funding  for  this  program 
comes  primarily  from  grants  from  the 
U.S.  Environmental  Protection  Agency. 
The  Tribes  do  have  the  authorty  to  levy 
taxes  should  Federal  funding  stop.  The 
current  annual  cost  of  the  program  is 
$25,333.00. 

The  Natural  Resources  Department 
will  submit  an  annual  report  to  EPA  by 
October  1  of  each  year  and  other  reports 
as  requested  by  the  Administrator  of 
EPA. 

The  Tribes  estimate  that 
approximately  100  applicators  will  need 
to  be  certified.  Both  certified  commercial 
aid  private  applicatora  wiU  be  issued  a 
cef  ltfic»kion  credenlial  indicating  the 
catenary  or  limitations.  The  certification 
credeatial  is  to  be  presented  to  the 
pesticide  dealet  at  the  kknc  a  restricted 
uae  pesticide  n  purchased. 

The  certification  plan  for  Fort 
Berthold  requires  that  apphcators  be 
certified  by  the  State  of  North  Dakota  or 
by  the  DOI  as  a  prerequisite  lo  Tribal 
certification.  Both  the  State  of  North 
Dakota  and  the  DOI  have  certification 


plans  previously  approved  by  EPA.  The 
DOI  Plan  does  not  have  provisions  for 
certification  of  private  applicators.  The 
Tribes  will  not  recognize  certification  in 
the  Forest  Pest  Control  category  as 
meeting  the  prerequisite  for  certification 
since  there  is  no  forest  pest  control  work 
on  the  Reservation.  The  applicator 
categories  and  standards  of  competency 
in  the  North  Dakota  and  Interior  plans 
are  basically  the  same  as  those  listed  in 
40  CFR  Part  171.  The  Tribes  will  not 
require  any  additional  demonstration  of 
competency  by  the  applicator. 
Certifications  issued  by  the  Tribes  will 
be  valid  until  the  expiration  date  on 
their  current  certificate  from  the  State  of 
North  Dakota  or  DOI.  Both  the  State  of 
North  Dakota  and  the  DOI  provide  a  3- 
year  certification  for  commercial 
applicators  and  the  State  provides  a  5- 
year  certification  for  private  applicators. 
The  Tribes  will  not  allow  certification 
for  a  period  longer  than  that  allowed  by 
these  two  agencies. 

Other  pesticide  regulatory  activities 
and  authorities  in  the  plan  include  a 
regular  program  of  applicator  inspection, 
product  sampling,  investigations  of 
accidents  and  complaints,  and 
enforcement  against  pesticide 
violations. 

EPA  received  numerous  letters  during 
the  initial  30-day  comment  period.  The 
concerns  focused  primarily  on 
jurisdictional  and  enforcement  issues 
related  to  the  pesticide  plan,  rather  than 
on  the  technical  adequacy  of  the 
certification  plan  itself  Since  the 
comments  received  did  not  challenge  the 
sufficiency  of  the  Tribal  certification 
plan,  the  response  contained  herein  will 
address  the  enforcement  aspects  on 
which  comments  were  received.  EPA 
intends  with  this  notice  to  address  the 
concerns  raised  in  the  initial  comment 
period,  explain  what  measures  both  the 
Tribes  and  EPA  have  taken  to  respond 
to  these  concerns,  and  open  a  new  30- 
day  period  to  elicit  comments  on  the 
revisions  to  the  approval  process. 

The  primary  concern  in  comments  in 
the  initial  30-day  period  was  that  EPA 
intended  by  this  action  to  grant 
jurisdiction  over  non-Indians  to  the 
Tribes  and  either  take  it  away  from  the 
State  or  duplicate  the  State  program.  No 
such  action  was  intended.  The  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  does  not  independently 
grant  jurisdictional  authority  over 
pesticide  use.  One  of  the  basic 
prerequisites  for  delegation  is  that  the 
Tribes  have  certain  legal  jurisdictional 
authorities.  The  Tribes'  legal  counsel 


has  provided  EPA  with  a  written 
affirmation  of  the  authority  and 
jurisdiction  of  the  Tribes  to  conduct  this 
program.  The  DOI  has  approved  a 
Constitutional  Amendment  that 
provides  for  tribal  jurisdiction  within  the 
exterior  boundaries  of  the  reservation 
over  Indians  and  non-Indians.  DOI  has 
also  ratified  the  Tribal  Pesticide  Code 
and  Pesticide  Applicator  Certification 
Plan.  In  approving  the  plan,  the  DOI 
determined  that  the  Tribes  had  civil 
authority  over  all  people  within  the 
exterior  boundaries  of  the  reservation. 
The  Tribal  Plan  and  Code  satisfy  the 
requirements  of  FIFRA.  which 
authorizes  Tribes  to  administer  this 
program.  EPA  agrees  with  the 
administrative  determinations  of  the 
Tribes  and  the  DOI  that  the  Tribes  have 
authority  and  jursidiction  within  the 
exterior  boundaries  of  the  Reservation. 

Most  comments  expressed  concern 
that  while  non-Indians  represent  a 
majority  of  the  Reservation  population, 
they  have  "no  voice,  no  vote,  and  no 
representation  in  Tribal  government." 
Concern  was  expressed  that  delegation 
of  this  program  would  increase  tension 
between  the  groups  involved  and  that 
the  Tribes  would  implement  the  program 
in  a  discriminatory  manner.  EPA  and  the 
Tribes  took  this  comment  into 
consideration  very  seriously,  and  added 
two  elements  to  the  program  to  provide 
assurance  of  fair  application  of  its 
provisions. 

First.  EPA  and  the  Tribes  have  drafted 
a  cooperative  agreement  that  addresses 
division  of  enforcement  responsibilities. 
EPA  will  retain  concurrent  jurisdiction 
with  the  Tribes  regarding  enforcement 
of  FIFRA  on  the  reservation.  The  Tribes 
will  be  provided  the  first  opportunity  to 
take  enforcement  action  on  suspected 
violations.  If  within  30  days  after 
receipt  of  a  complaint  referral  from  EPA. 
the  Tribes  have  not  initiated  an 
investigation.  EPA  may  conduct  its  own 
investigation  of  the  complaint.  If  within 
30  days  after  completion  of  the 
investigation  of  a  complaint  referral,  the 
Tribes  have  not  commenced  appropriate 
enforcement  action.  EPA  may  act  upon 
the  violation  to  the  extent  authorized  by 
FIFRA.  as  amended.  At  the  option  of  the 
Tribes,  complaints  or  violations  may  be 
referred  to  EPA  Region  VIII  for  action. 
Other  provisions  in  the  agreement  relate 
to  revocation  of  the  program,  program 
elements,  types  of  inspections,  and 
reports. 

Second,  the  Tribes  have  created  a 
Pesticide  Code  Violation  Hearing 
Procedure,  that  includes  an 


administrative  hearing  panel.  The 
Hearing  Procedure  provides  an 
additional  forum  for  those  parties  who 
wish  to  appeal  the  Department's 
enforcement  actions.  The  Hearing  Panel 
will  include  at  least  one  non-Indian 
member. 

Several  comments  suggested  that 
delegation  of  this  program  would  cause 
financial  damage  to  pesticide  dealers 
based  on  the  Reservation  because 
certified  applicators  would  go  elsewhere 
to  buy  restricted  pesticides  to  avoid 
detection  by  the  Tribes.  The  Three 
Affiliated  Tribes  have  previously 
entered  into  a  Cooperative  Agreement 
with  the  North  Dakota  Department  of 
Agriculture  to  share  enforcement 
information  on  pesticide  applicators  and 
work  cooperatively  to  avoid  questions 
of  jurisdiction.  In  addition,  the  Tribes 
and  State  have  agreed  to  work  on  a 
more  comprehensive  and  detailed 
cooperative  agreement  to  deal  with 
specific  jurisdictional  and  enforcement 
issues  that  may  arise. 

EPA  hopes  that  these  modifications 
will  satisfy  the  concerns  expressed 
during  the  first  public  comment  period. 
EPA  is  republishing  at  this  time  its 
notice  of  intent  to  approve  the 
certification  plan,  and  also  its  intent  to 
sign  the  cooperative  enforcement 
agreement  with  the  Tribes.  The 
republication  provides  the  public  with 
an  opportunity  to  comment  on  the 
cooperative  agreement  as  well. 

Copies  of  the  plan.  Tribal  Code, 
Cooperative  Agreement,  and 
Administrative  Hearing  Procedures  are 
available  for  review  at  the  following 
locations  during  normal  business  hours: 

1.  Three  Affiliated  Tribes.  Department  of 
Natural  Resources,  Tribal  Office  Building. 
New  Town,  North  Dakota  58763,  (701-627- 
3627). 

2.  EPA  Region  VIII,  Toxic  Substances 
Branch,  Rm.  2456,  999 18th  St.,  Denver, 
Colorado  80295,  (303-293-1730). 

3.  Information  Services  Section.  Program 
Management  and  Support  Division  (TS- 
757C),  Office  of  Pesticide  Programs,  Rm.  236. 
CM  #2, 1921  )effer8on  Davis  Highway. 
Arlington.  Virginia  22202.  (202-557-3282). 

Interested  persons  are  invited  to 
submit  written  comments  on  the  plan 
and  the  cooperative  agreement. 

Dated:  May  6. 1956. 
lohn  G.  Welles, 

Regional  Administrator.  Region  VUI. 
(FR  Doc.  86-14080  Filed  6-20-86;  8:45  amj 
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Common  Carrier  Servtecs; 
Investigation  of  Special  Access 
Trariffs  of  Local  Excfiange  Carriers 

agency:  Federal  Communications 

Commission. 

action:  Memorandum  Opinion  and 

Order  regarding  special  access  rate 

reductions  and  justifications. 


SUMHMURY:  The  Common  Carrier  Bureau 
has  detei-mined  that,  as  a  general 
matter,  special  access  rate  reductions 
and  justifications  filed  by  certain  Bell 
Operating  Companies  (BOCs)  on  May  1, 
1986  adequately  ensure  that  the 
scheduled  June  1. 1986  rate  equalization 
step  in  the  Commission-prescribed 
special  access  transition  plan  will  not 
unreasonably  prejudice  any  customer, 
including  other  common  carriers  (OCCs) 
which  have  benefited  from  transition 
plan  rate  discounts.  This  action  was 
taken  to  ensure  just  and  reasonable 
charges  for  telecommunications 
services. 

EFFECTIVE  DATE:  May  29.  1986. 
FOR  FURTHER  INFORMATK)N  CONTACT 
Michael  Wack.  Common  Carrier  Bureau, 
Tariff  Division.  (202)  632-6917. 

SUPPLEMENTARY  INFORMATION!  This  is  a 
summary  of  the  Common  Carrier 
Bureau's  Memorandum  Opinion  and 
Order,  CC  Docket  No.  85-166.  Phase  II, 
Part  1,  adopted  May  28, 1986,  and 
released  May  29, 1986. 

The  full  text  of  Commission  decisions 
are  available  for  public  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  texts  of  these  decisions 
also  may  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Memorandum  Opinion  and 
Order 

I.  Background  and  Discussion 

In  March  1985,  the  Commission 
prescribed  a  one-year  transition  plan  in 
order  to  moderate  proposed  increases  in 
rates  for  special  access  lines  provided 
by  BOCs  to  certain  OCCs.'  Pursuant  to 


this  plan,  which  covers  lines  in  place  as 
of  November  a  1984.  the  OCCs  received 
a  50  percent  discount  on  the  tariffed  rate 
during  the  first  six  months  special 
access  tariffs  were  in  effect  (generally. 
from  April  through  September  of  1985) 
and  a  25  percent  discount  on  the  tariffed 
rate  during  the  next  six  months.  The 
OCCs  were  scheduled  to  begin  paying 
full  rates  for  these  lines  as  of  Apri,  1. 
1986. 

In  an  Order  released  on  March  27. 
1986,*  the  Common  Carriar  Bureau 
temporarily  extended  the  special  access 
transition  plan  until  Jime  1, 1986  in  15 
states  because  its  analysis  of  data 
submited  by  BOCs  providing  service  in 
these  states  indicated  that  their  rates  of 
return  in  the  special  access  category 
apparently  were  excessive  or  would 
become  so  if  the  transition  plan  were  to 
expire  as  scheduled.  The  Extension 
Order  directed  these  BOCs  '  to  file  on 
May  1, 1986.  either  justifications  for  the 
currently  effective  rates  or  traffic 
revisions  calculated  to  reduce  their  rates 
of  return  in  each  of  the  15  states  *  to 
authorized  levels. 

On  May  1, 1986  BOCs  filed  rate 
justifications  for  the  following  states: 
Indiana.  Ohio.  New  Mexico.  Minnesota. 
Nebraska.  Idaho  and  Virginia.  Rate 
reductions  were  filed  that  day  for  the 
following  states:  Kansas.  Ohlahoma. 
Texas.  Michigan.  Iowa  and  North 
Dakota.  BOCs  in  New  Jersey  and 
Delaware  informed  the  Commission  on 
May  1  of  their  intention  to  file  revisions 
on  May  15. 1986  in  those  states.  Western 
Union  and  MCI  Telecommunications 
Corporation  (MCI)  filed  comments  on 
the  rate  reductions  and  petitions  to 
reject  or  to  suspend  and  investigate  the 
rate  revisions. 

On  May  29, 1986,  in  a  Memorandtmi 
Opinion  and  Order  by  the  Chief. 
Common  Carrier  Bureau,  the  Bureau 
concluded  that,  as  a  general  malter.  the 
justifications  and  rate  reductions  filed 
by  the  BOCs  adequately  addressed  the 
concern  raised  in  the  Extension  Order, 
namely,  that  the  final  rale  equalization 
step  in  the  Commission's  special  access 
transition  plan  occur  without 
unreasonably  prejudicing  any  customer 
of  special  access  services,  including 


'  See  Investigation  of  Access  and  Divestitui^ 
Related  Tariffs,  CC  Docket  No.  83-1145.  Phase  1  and 
Phase  II.  Part  1.  FCC  85-100.  50  FR  11440  (Mar.  21. 
1985). 


•  See  Investigation  of  Special  Access  Tiriffs  of 
Local  Exchange  CarrieB,  CC  Docket  Na  85-166. 
Phase  n,  P»rt  1.  Memeo  Na  3436,  51  FR  1569 
(Apr.  25,  1986)  (Extension  Order),  petitions  for 
reconsiderations  filed. 

'The  BOCs  in  quesiton  are:  Michigan  Bell.  Oftio 
Bell.  Indiana  Bell.  Northwestern  Bell.  Pacific 
Northwest  Bell.  Mountain  Bell.  Southwestern  Bell, 
and  the  Chesapeake  and  Potomac  Telephone 
Companies  of  Virginia.  Delaware  and  New  jersey. 

*  The  states  in  quesiton  are:  Michigan.  Ohia 
Indiana.  Virginia.  Delaware.  New  lersey,  Iowa. 
Minnesota.  Nebraska.  North  Dakota.  Idaho.  New 
Mexico.  Kansas.Oklahoma  and  Texas. 


OCCs  which  had  benefitted  from 
transition  plan  rate  discounts.*  The 
Bureau  rejected  arguments  by  Western 
UnioiT  and  MCI  (hat  the  BOCs  should  be 
required  to  supply  additional 
information  about  their  rates  prior  to 
termination  of  the  transition  plan.  In  so 
doing,  the  Bureau  noted  that  all  of  the 
rates  in  question  remained  under 
investigation  and  that  the  detailed 
analysis  of  the  rates  sought  by  MCI  and 
Western  Union,  and  final 
determinations  as  to  the  lawfulness  of 
these  rates,  would  be  made  in  a 
forthcoming  Order. 

In  addition,  the  Bureau  agreed  with 
Western  Union  and  MCI  that  the  May  1. 
1986  filing  of  New  Jersey  Bell  and  the 
Diamond  State  Telephone  Company 
was  inadequate.'  The  Bureau  directed 
these  BOCs  to  file  their  revisions,  with 
accompanying  tariff  support  materials, 
according  to  a  notice  schedule  in  line 
with  that  established  in  the  Extension 
Order.  The  Bureau  also  extended  the 
special  access  transition  plan  in 
Delaware  and  New  Jersey  pending  its 
review  of  such  revisions. 

II.  Ordering  Clauses 

Therefore,  it  is  ordered,  that  the 
Petitions  to  Reject  or,  in  the  Alternative, 
Suspend  and  Investigate  Northwestern 
Bell  Tariff  F.C.C.  No.  52,  Transmittal  No, 

1080.  filed  May  16. 1986  by  MCI 
Telecommunications  Corporation  is 
granted  to  the  extent  indicated  herein 
and  is  otherwise  denied. 

It  is  further  ordered,  that  the  Petition 
to  Investigate  Southwestern  Bell 
Telephone  Tariff  F.C.C.  No.  68. 
Transmittal  No.  1372.  Michigan  Bell 
Telephone  Company  Tariff  F.C.C.  No. 
38.  Transmittal  No.  591  and 
Northwestern  Bell  Telephone  Company 
Tariff  F.C.C.  No.  52.  Transmittal  No. 

1081.  filed  May  14, 1986  by  the  Western 
Union  Telegraph  Company  is  granted  to 
the  extent  indicated  herein  and  is 
otherwise  denied. 

It  is  further  ordered,  that  the  Michigan 
Bell  Telephone  Company  is  directed  to 
file  tariff  revisions  on  May  30, 1988  to 
become  effective  June  1, 1986,  in 
accordance  with  the  discussion  herein. 

It  is  further  ordered,  that  the  special 
access  transition  plan  prescribed  by  the 
Commission  in  March  1985  is  modified 
by  extending  it  until  June  30. 1986  for  the 


»  The  Bureau,  however,  did  order  Michigan  Bell  to 
file  revision*  which  wouldcorrect  an  error  in  its 
May  1  filing.  Michigan  Bell's  error  consisted  of 
understating  its  January  1986  special  access 
revenue. 

•  New  jersey  Bell  and  Diamond  State  filed  jointly 
under  the  aegis  of  their  regional  holding  company. 
Bell  Atlantic  Corporation. 
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New  Jersey  Bell  Telephone  Company 
and  the  Diamond  State  Telephone 
Company.  Tariff  revisions  reflecting  this 
modification  should  be  filed  by  such 
carriers  on  not  less  than  one  days' 
notice  to  be  effective  June  1, 1986.  For 
this  purpose,  we  waive  §§61.56  and 
61.58  of  the  Commission's  Rules,  47  CFR 
61.56,  61.58,  and  assign  Special 
Permission  No.  86-394. 

William  |.  Tricarico, 

Federal  Communications  Commission. 
[FR  Doc.  86-14057  Filed  6-20-86:  8:45  am] 

BIUJNG  CODE  6712-01-W 


Digital  Paging  Systems  of  Philadelphia 
et  al.;  Correction 

In  re  application  of  CC  Docket  No.  86-198: 

File  No. 

Digital  Paging  Systems  of    21685-CD-P/L- 
Philadelphia,  Inc.,  for  a        1-85 

Construction  Permit  for 

additional    two-way    fa- 
cilities      for       Station 

KGI775    to    operate    on 

frequency   454.075   MHz 

in     the     Public     Land 

Mobile  Service  al  Beth- 
lehem, Pennsylvania. 
For  a  Construction  Permit    22918-CD-85 

for   additional   two-way 

facilities      for      Station 

KGI775    to    operate    on 

frequency   454.075   MHz 

in      the     Public     Land 

Mobile  Service  at  Potts- 
town,  Pennsylvania. 
Pocono       Mobile       Radio    23028-CD-P/ 

Telephone  Company,  for        ML-3-85 

a    Construction    Permit 

for   additional    two-way 

facilities      for      Station 

ICDS328    to    operate    on 

frequency   454.075   MHz 

in      the      Public      Land 

Mobile  Service   of  Phil- 

lipsburg.     New     Jersey: 

Salisbiuy         Township, 

Pennsylvania,  and  Iron- 
ton,  Pennsylvania. 

Released:  June  16. 1986. 

We  have  become  aware  of  an  error  in 
the  Memorandum  Opinion  and  Order 
Designating  Applications  for  Hearing, 
FCC  Mimeo  No.  4851,  released  on  June  4, 
1986  (51  FR  21801.  June  16. 1986).  in  the 
captioned  proceeding.  Line  1  on  page  2 
of  the  Order  should  read:  "additional 
facilities  at  Phillipsburg.  New  Jersey, 
Salisbury  Township." 

Federal  Commimications  Conunission. 

Kevin  ].  Kelley. 

Chief.  Mobile  Services  Division,  Common 

Carrier  Bureau. 

|FR  Doc.  86-14058  Filed  6-20-86;  8:45  am] 

BUUMO  COOC  •71I-01-M 


New  TV  Stations;  Applications  for 
Consolidated  Hearing;  Cascade 
Television  Ltd.  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive  application 
for  a  new  TV  station: 


Appkcsnt  and  city/sUte 

FiaNo. 

Docket 
No. 

K  Cascade  Television  Um- 
Hed.  Blacfcstxxg.  VA. 

B.  New  River  Communica- 
tions,    Inc.     Blackstxirg. 
VA. 

C.  Southwest  VirgBM  Tete- 
vision,  BIsctistxirg,  VA. 

BPCT-851220KH 
BPCT-860212KQ 

BPCT-e60212KL 

86-172 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
heading  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

Air  Hazard,  A,  C 
Satellite,  C 
Comparative,  A,  B,  C 
Ultimate,  A.  B,  C 

3,  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s]  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services.  Inc..  2100  M  Street  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy ).  Stewart, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

(FR  Doc.  86-14049  Filed  6-20-86;  8:45  am] 
MixiNO  cow  srii-oi-M 


New  TV  station;  Applications  for 
Consolidated  Hearing;  Central  Virginia 
Educational  Television  Corp. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Appiicam  and  City/Sme 

File  No 

MM 

DockM 

Na 

A  Central  Virginii  Educa- 
tional Tetavmon  Corp., 
Ctwrtotlesvilie.  VA. 

B  Shenandoah  Valley  Edu- 

VA. 

BPCT-851224KH 

BPET-seonsKF 

86-215 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consohdated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 
Comparative-Noncommercial  Educational 

TV.  A,  B 
Ultimate.  A.  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
'during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  NW.. 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy  J.  Stewart 

Chief.  Video  Services  Division.  Mass  Media 
Bureau. 
[FR  Doc.  86-14050  Filed  6-20-86;  8:45  am] 

MUJMO  CODE  ft712-«1-M 

New  TV  station;  Applications  for 
Consolidated  Hearing;  Coastal 
Broadcasting  Partners 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Applicant  and  city/staW 


A.  ($••  AttaOmenl).. 


FMNo. 


Oocfcat 
No 


-173 


2.  Pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 


BEST  COPY  AVAILABLE 
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consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

Air  Hazard,  CF.GJi.  I 

Comparative.  A.  R  C,  D,  E.  F,  G.  H.  I,  J,  K  L 

Ultimate.  A,  B.  C  D,  E.  F.  G.  H.  I.  J.  K  L 

3.  If  there  is  any  non-standardized 
issue(s]  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc.,  2100  M  Street  NW.. 
Washington.  DC  20037  {Telephone  No. 
(202)  857-3800). 
Roy }.  Stewait. 

Chief.  Video  Services  Division,  Mass  Media 
Bureau. 

ATTACHME^^• 


[FR  Doc.  86-14051  Filed  ft-20-fl6:  8:45  am] 

MLUNQ  COK  VIM-OVM 


New  TV  Station;  Application  for 
Consolidated  Hearing;  Gali 
Communications,  Inc. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


MM 

Appicanl  and  dly/tM* 

FiaNa 

Docket 
No- 

A.     Coestal     Broadcastng 

BPCT-851206KE 

86-173 

Pmnws.     A     CaMom* 

Untiled           Pirtniihip. 

Av*)n.CA 

B.  Pvtwr  TV  Broadcasting. 

BPCT-8e0207KI 

Inc..  Avalon.  CA 

C.  Catalina  S4  Broadcast- 

BPCT-«60207KJ 

.„....»»«« 

ing.  Ltd..  Avalor.  CA 

0.  Avalon.  Cataina  Broad- 

BPCT-M0210KE 



castan.  Avalon.  CA 

E     ES     PoaUa     Minority 

BPCT-S60210KH 

„ 

Media      TaisconwTturaca- 

kons.  Inc.  Avalon.  CA 

F       CttrMina      E       Stww 

BPCT-a60210KI 

Avalon.  CA. 

G.  Qotden  Shoraa  Broad- 

BPCT-860210KJ 

casting,  mc..  Avalon.  CA 

H.  Patnck  0.  Sisnaros  d/b/ 

BPCT-a60210KK 

..« 

a  Catalina  Broadcasters, 

Av«in.CA 

1.  Catalina  Television  Part- 

BPCT-860210KL 

ners.  A  CaMoma  Umtad 

Psrtnersno.  Avalon,  CA 

BPCT-M0210KM 

sNp.  Avalon.  CA 

K.     Avalon     Broadcasting, 

BPCT-W0210KN 

Avalon.  CA 

L  David  H.  Wagnsr,  d/b/a 

BPCT-a60210KO 

DHW      ContrrngticalU^is, 

Avalon.  CA 

Applicant  and  cily/state 


A  (Sm  Attachment).. 


FVeNo. 


Docket 
No. 


86-ie0 


2.  Pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

Air  Hazard.  B.  C.  D,  G. 
Rule  73.685.  A.  F.  G. 
Comparative.  A.  B,  C,  D.  E,  F.  G.  H. 
Ultimate,  A.  B.  C.  D,  E,  F,  G,  H. 

3.  If  there  is  any  non-standardized 
i88ue(s)  in  this  preceding,  the  full  text  of 
the  issue  and  the  applicant(s)  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc.,  2100  M  Street  NW.,  Washington. 
DC  20037  (Telephone  No.  (202)  857- 
3800). 

Roy ).  Stewart, 

Chief,  Video  Services  Division,  Moss  Media 

Bureau. 


Attachment 


Apptcanl  and  city/stata 


A.  Gak  Communicatnns, 
Inc..  Denver.  CO. 

B.  U(t>an  Mmomy  Broad- 
casting Institute,  Inc., 
Denver.  CO. 

C.  Stanly  Qnx^  Broadcast- 
ing Inc..  Denver.  CO. 

D.  Devid  H  Wagner  d/b/a 
Denver  Comrtumcationa, 
Denver.  CO. 

E.  Continental  DMde  Tele- 
vision. Ltd .  Denver.  CO. 

F.  Amador  Broadcasting 
Umtad.  Denver.  CO. 


Fie  No. 


BPCT-851230KE 
BPCT-ee0212KF 

BPCT-860212KH 
BPCT-a60212KI 

BPCT-460212KK 
BPCT-«0212KM 


Attachment— Continued 


Applicant  and  city/state 


G  Lomas  De  Oro  Broad- 
casting Corporatiorv 
Denver.  CO 

H.  Spanish  Inlemationai 
Communications  Corpo- 
ration. Denver.  CO. 


File  No 


BPCT-«60212KO 
BPCT-660212LI 


Docket 
No. 


[FR  Doc.  86-14052  Filed  6-20-86:  8:45  am| 
BiLLINO  COW  e712-01-M 

New  TV  Station;  Applications  for 
Consolidated  Hearing;  East  Tennessee 
Public  Communications  Corp. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Applicant  and  oty/stata 

FJteNo. 

Docket 
No. 

Communications  Corpo- 
ration. KnoxviMe.  TN. 

B  Knoxville  Community 
Broadcasting.  Inc..  Knox- 
ville, IN 

C.  Uncoln  Memonal  Univer- 
sity. Knoxville.  TN. 

BPET-860107KG 
BPET-860305KO 
BPrr-860305KT 

86-213 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
the  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 
Comparative-Noncommercial  Educational 

TV,  A,  B.  C 
Ultimate,  A,  B,  C 


,  3.  If  there  is  any  non-standardized 

issue(s)  in  this  proceeding,  the  full  text 

MM        of  the  issue  and  the  applicant(8)  to 
^^"^      which  it  applies  are  set  forth  in  an 
— —     Appendix  to  this  Notice.  A  copy  of  the 
•»-'«>     complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  NW.. 


Washington,  DC  20037  (Telephone  No. 

(202)  857-3800). 

Roy  |.  Stewart. 

Chief,  Video  Services  Division.  Mass  Media 

Bureau. 

|FR  Doc.  86-14053  Filed  6-20-86;  8:45  am) 

BILLING  CODE  •712-01-M 


New  TV  Station;  Applications  for 
Consolidated  Hearing;  Don  Thomas 
Moore 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 

Roy ).  Stewart. 

Chief  Video  Services  Division.  Mass  Media 

Bureau. 

[FR  Doc.  86-14054  Filed  6-20-86;  8:45  am) 

BtLUNG  CODE  6712-01-M 


Applicant  and  city/state 


File  No 


A  Don  Thomas  Moore. 
Denver.  CO 

B  Rochon  Dibble,  d/b/a 
Sky  High  Telecommuni- 
cations Co  Ltd  .  Denver. 
CO 

C  High  Seas  Communica- 
tions Corp ,  Dertver.  CO 

D  Brassell  and  Romero. 
Denver.  CO 

E  George  S  Flmn.  Jr  and 
Jimmy  C  Cowsert.  d/b/a 
Mountain  States  Tele- 
casters.  Denver,  CO. 


BPCT-851231KE 
BPCT-e60212KN 

BPCT-860212KP 
BPCT -86021 2LG 
BPCT-860212LH 


Docket 
No. 


86-171 


New  TV  Station;  Applications  for 
Consolidated  Hearing;  New  Jersey 
Public  Broadcasting  Authority 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

Air  Hazard,  D 
Rule  73.685,  B.  C 
Comparative.  A,  B.  C.  D,  E 
Ultimate.  A.  B,  C.  D,  E 

3.  It  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDC  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW.. 


MM 

Applicant  and  city/state 

File  No. 

Doekat 
No. 

A      New     Jersey     Public 

BPET-e51231KF 

86-216 

Broadcasting      Authonty. 

West  kMlord.  NJ. 

B     New    Jersey    Hisparac 

BPET-a60212KE 

Educational       Television 

Corporation,    Inc.,    West 

MiHord.  NJ 

C    Family  stations  of  New 

BPET-e60212KJ 

Jersey.  West  MiHord.  NJ. 

Washington,  DC  20037  (Telephone  No. 

(202)  857-3800). 

Roy  I.  Stewart. 

Chief  Video  Services  Division.  Mass  Media 

Bureau. 

APPENDIX 

Issue 

1.  To  determine,  with  respect  to  B  (New 
Jersey  Hispanic  Educational  Television 
Corporation,  Inc.)  (a)  whether  its  officers, 
directors,  and  members  of  the  governing 
board  are  broadly  representative  of  the 
educational,  cultural,  and  civic  groups  in  the 
community;  and  (b)  in  light  of  the  evidence 
adduced  pursuant  to  the  foregoing  issue, 
whether  the  applicant  is  qualified  to  be  a 
Commission  licensee. 

[FR  Doc.  86-14055  Filed  6-20-86;  8:45  am] 
BIUJNO  CODE  6712-01-M 

New  TV  Station;  Applications  for 
Consolidated  Hearing;  Mark  L 
Woodlinger 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(s) 

(See  Appendix)  B 
Air  Hazard,  A,  B.  C 
Minimum  Separations,  A,  B, 
Comparative-Noncommercial  Educational 

TV,  A,  B,  C 
Ultimate,  A,  B,  C 

3.  It  there  is  any  non-standardized 
isSue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  many  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street  NW.. 


Appkcant  and  dty/ 
state 


AMarkL 

Woodknger. 

Billings.  MT 
B  YeHowstone 

Valley  Community 

Television,  kic., 

BMngs.  MT 
C  BHC  Associates. 

Billings.  MT 
D  Eagle 

Communications. 

Inc..  BUkngs.  MT 
E.  Richard  J.  Fox. 

d/b/a  Comanche 

Enterprises. 

Bilkngs.  MT 
F  Sootheast 

Montana 

Broadcastrng. 

Inc..  BiMnga.  MT 


File  No. 


BPCT-651120KH 

BPCT-e60110KE 
BPCT -8601 10KG 

BPCT-aeOIIOKJ 
BPCT-SeOIIOKK 
BPCT-860110ia 


MMOockatNo. 


86-109 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicantfs) 
Air  Hazard.  A.  B.  C.  D,  E  F 
Main  Studio,  E 
Comparative,  A.  B,  C.  D.  E.  F 
Ultimate.  A.  B,  C.  D.  E,  F 


.:ij^ 
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3.  If  there  is  any  non-standardized 
issue(s]  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  NW., 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 
Roy  |.  Stewart, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 
(FR  Doc.  86-14056  Filed  6-20-86;  8:45  am] 

8IUJNG  CODE  (JII-DI-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Statement  of  Policy  Regarding 
Disclosure  by  the  FDIC  of  Statutory 
Enforcement  Actions 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Change  in  effective  date. 

summary:  The  Federal  Deposit 
Insurance  Corporation  ("FDIC")  is 
postponing  implementation  of  its  May  6, 
1985  statement  of  policy,  scheduled  to 
become  effective  on  July  1. 1986.  which 
provides  for  the  FDIC  to  publicly 
disclose  the  Hnal  orders  it  issues  in 
conjunction  with  formal  enforcement 
actions.  Upon  the  proposal  to  issue 
comprehensive  disclosure  rules  by  the 
Office  of  the  Comptroller  of  the 
Currency  ("OCC"),  the  FDIC  Board  of 
Directors  delayed  the  initial 
implementation  of  the  statement  of 
policy  from  January  1  to  July  1, 1986,  in 
order  to  review  its  disclosure  policy  and 
to  work  with  the  OCC  on  a  uniform 
disclosure  approach.  Additional  time  is 
needed  to  develop  a  uniform  disclosure 
approach.  Therefore,  the  FDIC  is 
delaying  the  effective  date  of  its 
statement  of  policy  from  July  1. 1986  to 
January  1, 1987. 
EFFECTIVE  DATE:  Immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Storch.  Planning  and  Program 
Development  Specialist,  Division  of 
Bank  Supervision,  Federal  Deposit 
Insurance  Corporation.  Washington,  DC 
20429,  telephone  (202)  898-6905. 

SUPPLEMENTARY  INFORMATION:  On  May 
6, 1985,  the  Board  of  Directors  of  the 
FDIC  adopted  a  statement  of  policy, 
originally  scheduled  to  become  effective 


on  January  1. 1986,  which  provides  for 
the  FDIC  to  publish  and  make  available 
to  the  public  in  agency  press  releases 
the  names  of  all  banks  and  persons  to 
whom  the  FDIC  has  issued  final  orders 
in  conjunction  with  formal  enforcement 
actions.  In  addition,  brief  descriptions  of 
the  nature  of  the  enforcement  actions 
taken  and  summaries  of  the  orders  are 
to  be  incorporated  into  the  press 
releases  for  each  action  disclosed.  This 
policy  applies  to  insurance  termination 
orders,  cease-and-desist  orders,  removal 
orders,  suspension  orders,  civil  money 
penalty  orders,  and  capital  directives. 

On  October  30. 1985.  the  OCC 
published  for  a  90-day  comment  period 
a  comprehensive  disclosure  regulation 
that  would  be  apphcable  to  all  national 
banks.  50  FR  45372  (1985).  In  view  of  this 
action  by  the  OCC.  the  FDIC  Board  of 
Directors  determined  to  review  its 
disclosure  policy,  to  work  with  the  OCC 
on  a  uniform  disclosure  approach,  and 
to  delay  the  initial  implementation  of  the 
statement  of  policy  from  January  1,  to 
July  1. 1986.  50  FR  52557  (1985).  The 
FDIC  finds  that  additional  time  is 
needed  to  consider  thoroughly  the  many 
complex  issues  raised  as  a  more 
comprehensive  policy  is  being 
developed.  The  FDIC  is.  therefore.l 
delaying  the  effective  date  of  its  existing 
policy  statement  on  disclosure  of 
enforcement  actions  for  an  additional 
six  months. 

Accordingly,  the  Statement  of  Policy 
Regarding  Disclosure  by  the  FDIC  of 
Statutory  Enforcement  Actions  that  was 
adopted  by  the  FDIC  Board  of  Directors 
on  May  6, 1985  (50  FR  20619  (1985))  and 
amended  by  the  Board  of  Directors  on 
December  16. 1985  (50  FR  52557))  is 
further  amended  by  removing  the  date 
"July  1, 1986"  from  the  seventh 
paragraph  and  inserting  in  its  place  the 
date  "January  1. 1987." 

By  order  of  the  Board  of  Directors,  this  16th 
day  of  |une.  1986. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  RobLDSon, 
Executive  Secretary. 
[FR  Doc.  86-14099  Filed  6-20-86;  8:45  am] 

BILUNG  COOE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement  pursuant  to  section 
5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 


may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal, 
Maritime  Commission,  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010637-012. 

Title:  North  Europe-U.S.  Atlantic 
Conference. 

Parties: 

Atlantic  Container  Line  (G.I.E.) 

Dart-ML  Limited 

Hapag-Lloyd  AG 

Intercontinental  Transport  (ICT) 

Sea-Land  Service,  Inc. 

Trans  Freight  Lines 

United  States  Lines,  Inc. 

Compagnie  Generale  Maritime  (CGM) 

Synopsis:  The  proposed  amendment 
clarifies  the  agreement  authority 
provision  by  providing  that  the  authority 
of  its  members  with  respect  to 
containers,  chassis  and  related 
equipment  extends  to  container 
equipment  provided  by  shippers  as  well 
as  that  provided  by  members. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  June  18, 1986. 
John  Robert  Ewers, 
Secretary. 
(FR  Doc.  86-14101  Filed  6-20-86;  8:45  am] 

BILUNQ  COOE  eTaO-OI-M 


Performance  Review  Board; 
Memberstiip 

agency:  Federal  Maritime  Commission. 
action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 
FOR  FURTHER  INFORMATION  CONTACT 
William  J.  Herron,  Jr.,  Director  of 
Personnel,  Federal  Maritime 
Commission,  1100  L  Street,  NW., 
Washington,  DC  20573. 
SUPPLEMENTARY  INFORMATION:  Sections 
4314(c)(1)  through  4314(c)(5)  of  Title  5 
U.S.C.,  require  each  agency  to  establish, 
in  accordance  with  regulations 
prescribed  by  the  Office  of  Personnel 
Management,  one  or  more  performance 
review  boards.  A  performance  review 
board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  and 
make  appropriate  recommendations  to 
the  appointing  authority  relative  to  the 


performance  of  the  senior  executive. 
The  members  for  the  Commission's 
performance  review  board  are: 

1.  James  J.  Carey.  Vice  Chairman. 

2.  Thomas  F.  Moakley.  Commissioner. 

3.  Edward  J.  Philbin,  Commissioner. 

4.  Francis  J.  Ivancie,  Commissioner. 

5.  Charles  E.  Morgan,  Chief 
Administrative  Law  Judge. 

6.  Seymour  Glanzer,  Administrative 
Law  Judge. 

7.  Norman  D.  Kline,  Administrative 
Law  Judge. 

8.  Joseph  N.  Ingolia,  Administrative 
Law  Judge. 

9.  John  E.  Cograve,  Managing  Director. 

10.  Wm.  Jarrel  Smith,  Jr.,  Director, 
Bureau  of  Administration. 

11.  Robert  D.  Bourgoin,  General 
Counsel. 

12.  John  Robert  Ewers,  Secretary. 

13.  Robert  A.  Ellsworth.  Director, 
Bureau  of  Economic  Analysis. 

14.  Joseph  C.  Polking,  Director,  Bureau 
of  Agreements  and  Trade  Monitoring. 

15.  Robert  G.  Drew,  Director,  Bureau 
of  Tariffs. 

16.  Edward  Patrick  Walsh,  Director, 
Bureau  of  Investigations. 

Edward  V.  Hickey.  Jr., 

Chairman. 

[FR  Doc.  86-14123  Filed  6-20-86:  8:45  am) 

BILLING  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities; 
Banctenn  Corp. 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(u)(l))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 


as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  14, 1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta.  Georgia 
30303: 

1.  BancTenn  Corp.,  Kingsport. 
Tennessee:  to  engage  through  its 
subsidiary  BancTenn  Mortgage  Corp., 
Kingsport.  Tennessee,  in  making, 
acquiring,  and  servicing  or  mortgage 
loans  and  other  similar  extensions  of 
credit  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  Sullivan  and  Unicoi 
Counties,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  17, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-14042  Filed  6-20-88:  8:45  am) 

BILLING  CODE  6210-01-M 


First  Holding  Company  of  Park  River, 
Inc.,  et  al.,  Formations  of.  Acquisitions 
by,  and  Mergers  of  Bank  Holding 
Companies; 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  16. 
1986. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue 
Minneapolis,  Minnesota  55480: 

1.  First  Holding  Company  of  Pork 
River,  Inc.,  Park  River,  North  Dakota:  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  First  Bank  Park  River,  N.A.,  Park 
River,  North  Dakota. 

b.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Smith  Associated  Banking 
Corporation,  Little  Rock,  Arkansas;  to 
acquire  at  least  98  percent  of  the  voting 
shares  of  Stephens  Security  Bank. 
Stephens,  Arkansas.  Comments  on  this 
application  must  be  received  by  July  14, 
1986. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  17. 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-14043  Filed  6-20-88;  8:45  am) 
BILLING  CODE  6210-01-« 


GENERAL  SERVICES 
ADMINISTRATION 

Renewal  of  Advisory  Panel  on 
Procurement  and  Supply 

Correction 

In  FR  Doc.  86-13437  appearing  on 
page  21625  in  the  issue  of  Friday,  June 
13. 1986,  in  the  last  line,  the  telephone 
number  should  read  "703-557-7970". 

BILUNG  CODE  1S0S-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Garrison  Unit  Joint  Tribal  Advisory 
Committee;  Re-Establistiment 

This  notice  is  published  in  accordance 
with  section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463).  Following  consultation  with  the 
General  Ser\'ices  Administration,  notice 
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is  hereby  given  that  the  Secretary  of  the 
Interior  is  re-establishing  the  Garrison 
Unit  Joint  Tribal  AdYisory  Committee. 
The  purpose  of  the  committee  shall  be  to 
study  and  report  its  recommendations  to 
the  Secretary  on  the  following  aspects  of 
the  Garrison  Unit  insofar  as  ^y  apply 
to  the  Fort  Berthoid  and  Standing  Rock 
Reservations: 

a.  Foil  potential  for  irrigation; 

b.  Financial  assistance  for  on-farm 
development  costs; 

c  Development  of  shoreline  recreation 
potential; 

d.  Return  of  excess  lands; 

e.  Protection  of  reserved  water  rights; 
and 

f.  Funding  of  all  items  above  bmn  the 
Garrison  Diversion  Unit  funds,  if 
authorized. 

The  Committee  is  to  provide  its  report 
to  the  Secretary  within  sixty  days  from 
the  date  of  its  re-establishment. 

Further  information  regarding  the 
committee  may  be  obtained  from  the 
Deputy  Assistant  Secretary — Indian 
Affairs,  U.S.  Department  of  the  Interior, 
18th  &  C  Streets.  NW^  Washington,  DC 
20240. 

The  certification  of  re-establishment 
is  published  below. 

Certification 

1  hereby  certify  that  the  Garrison  Unit 
Joint  Tribal  Advisory  Committee  is  in 
the  public  interest  in  connection  with 
implementing  the  recommendations  of 
the  Garrison  Diversion  Unit 
Commission. 

Note. — This  notice  must  be  published  in  the 
Faderal  RagisUr  at  least  fifteen  days  prior  to 
the  filing  of  the  committee  charter  with  the 
appropriate  committees  of  Congress.  The 
committee  may  not  meet  or  take  action  prior 
to  the  time  the  charter  is  filed. 

Dated:  June  11. 1986. 
Donald  Paul  Hodai, 
Secretary  of  the  Interior. 

(FR  Doc  86-14046  Filed  6-20-80:  8:45  am] 

BlUJMa  CODE  43«»4»-ll 


against  proliferation  by  unauthorized 
persons,  and  to  assure  against  their  use 
for  purposes  other  than  representing  the 
Take  Pride  in  America  public  service 
campaign  in  authorized  advertising, 
informational  materials,  badges, 
identification  cards,  or  other  insignias, 
and  other  promotional  items,  and  for 
those  purposes  which,  in  the 
determination  of  the  Department  of  the 
Interior  are  consistent  with  the  goals  of 
the  Take  Pride  in  America  campaign. 

EFFECTIVE  DATE:  June  20, 1986. 

FOR  FURTMCR  IMFOmiATK>N  CONTACT: 

Patricia  Giorgi,  Take  Pride  in  America 
Task  Force,  Department  of  the  Interior. 
Office  of  the  Secretary,  Room  6214, 
Washington,  DC.  20240;  telephone  202/ 
343-1726. 

SUPPLEMENTARY  INFORMATION:  In 
making  this  prescription,  I  give  notice 
that,  under  section  701  of  Title  18  of  the 
United  States  Code,  whoever 
manufactures,  sells,  or  possesses  any 
badge,  identification  card,  or  other 
insignia  of  the  design  herein  prescribed, 
or  any  colorable  imitation  thereof,  or 
photographs,  prints,  or  in  any  other 
manner  makes  or  executes  any 
engraving,  photograph,  print,  or 
impression  in  the  likeness  of  any  such 
badge,  identification  card,  or  other 
insignia  or  any  colorable  imitation 
thereof,  except  as  authorized  under 
regulations  made  pursuant  to  law,  shall 
be  fined  not  more  than  $250  or 
imprisoned  not  more  than  six  months,  or 
both. 

The  Department  of  the  Interior  will 
proceed  to  secure  servicemark 
registrations  under  sections  1051, 1053 
and  1115  of  Title  15  of  the  United  States 
Code  for  the  Take  Pride  in  America 
Slogan  and  Logo. 
Gerald  Riso, 

Assistant  Secretary  for  Policy.  Budget  and 
A  dministration. 


Take  Pride  in  America  Campaign  Logo 
and  Slogan  Prescription 

agency:  Department  of  the  Interior. 
ACTION:  Notice. 

summary:  The  phrase  Take  Pride  in 
America"  is  hereby  prescribed  as  the 
o^icial  Slogan,  and  the  Take  Pride  in 
America  symbol  depicted  below  is 
hereby  prescribed  as  the  oHicial  Logo,  of 
the  Take  Pride  in  America  public  service 
campaign,  a  program  of  the  United 
States  Department  of  the  Interior.  Notice 
is  given  to  protect  the  distinctive  Take 
Pride  in  America  Slogan  and  Logo 


TAKE  PRIDE  IM  AMERICA 

[FR  Doc  86-13980  Filed  6-20-86:  8:45  am) 

BtLUNQCOOC  43tO-10-M 


Bureau  of  Land  Management 

Alaska  Nath/e  S«4ectk>nr,  Waiver  of 
Regulations 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Waiver  of  43  CFR 

2653-4(c)  and  43  CFR  2653-9(c). 

summary:  On  October  1, 1985,  the 
Calista  Corporation,  an  Alaska  Native 
Regional  Corporation,  requested  the 
Secretary  of  the  Interior  to  waive  the 
regulations  in  43  CFR  2653.4(c)  in  order 
to  reopen  its  regional  land  selection 
period  to  permit  the  correction  of  a 
minor  selection  error  and  also  to  waive 
the  regulations  in  43  CFR  2653.9(c)  to 
suspend  the  requirement  for  a  minimum 
two  mile  linear  exterior  t>oimdary  for 
the  east  boundary  of  section  34, 
Township  23  North,  Range  64  West. 
Seward  Meridian,  Alaska,  to  permit 
conveyance  of  lands  that  do  not 
conform  to  the  requirement  of  that 
section. 

The  conveyance  of  these  lands  to  the 
Calista  Corporation  would  enable  the 
Corporation  to  proceed  with  planned 
development  activities.  Further,  this 
conveyance  will  neither  impair  the 
rights  of  any  third  parties,  nor  impair 
land  management  planning  and 
principles  for  public  lands  remaining 
after  the  conveyance,  nor  leave  unduly 
fragmented  parcels  of  public  lands. 

In  furtherance  of  the  request  of  the 
Calista  Corporation,  the  regulations  in 
43  CFR  2653.4(c)  and  43  CFR  2653.9(c) 
are  hereby  waived. 
EFFECTIVE  DATE:  June  23, 1986. 
address:  Any  questions  or  inquiries 
should  be  sent  to:  Director  (311),  Bureau 
of  Land  Management,  Room  3653,  Main 
Interior  Bldg.,  1800  C  Street  NW.. 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT 
Ted  Stephenson,  (202)  343-6511. 

Dated;  )une  16, 1986. 
Donald  Paul  Model 
Secretary  of  the  Interior. 
[FR  Doc.  86-14087  Filed  6-20-86;  8:45  am] 
MUJNO  COOC  43tO-««-«l 


Colorado;  Grand  Junction  District 
Advisory  Council  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Grand  Junction  District 

advisory  council  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  94-579  that  a 
meeting  of  the  Grand  Junction  District 
Advisory  Council  will  be  held  on 


Tuesday.  July  29. 1986,  and  Wednesday, 
July  30,  1986. 

supplementary  information:  The 

meeting  on  Tuesday.  July  29  will  held  at 
the  Glenwood  Springs  Resource  Area 
Office.  50629  Highway  6  &  24,  Glenwood 
Springs.  CO  81601;  from  2-5  p.m.  A 
public  comment  period  is  scheduled  for 
4  p.m. 

On  Wednesday,  July  30,  beginning  at  8 
a.m..  the  Council  will  tour  several 
project  sites  in  the  western  portion  of 
the  Glenwood  Springs  Resource  Area. 

The  full-day  field  trip  is  open  to  the 
public;  however,  transportation  and 
food  will  be  provided  for  Council 
members. 

Dnled:  (une  16. 1986. 
Richard  Freel, 

District  Manager.  Grand  Junction  District. 
|FR  Doc.  86-14065  Filed  6-20-86:  8:45  am] 

BILLING  COOe  4310-JB-M 


Realty  Action,  Recreation  and  Public 
Purpose  Sale,  Public  Land  in  Lincoln 
County,  WY 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action— R&PP 

Sale;  Public  Lands.  Lincoln  County, 

Wyoming. 

summary:  The  following  public  lands 
near  the  community  of  Etna,  Lincoln 
County,  Wyoming  have  been  found 
suitable  for  sale  for  recreational  or 
public  purpose  use.  The  lands  will  be 
classified  for  sale  under  the  Recreation 
and  Public  Purposes  Act,  as  amened  (43 
U.S.C.  869  et  seq.). 

6lh  Principal  Meridan.  Wyoming 

T.  36  N.,  R.  199  W. 
Sec.  14:  SEy«NEV«.  N',^SEy4. 
Containing  120  acres  more  of  less 

The  Stale  of  Wyoming,  Game  and 
Fish  Department  proposes  to  use  this 
120  acre  tract  as  a  winter  feed  ground 
for  elk.  This  tract  has  been  identified  as 
critical  winter  elk  range  and  is 
necessary  for  successful  management  of 
elk  in  the  Greys  River  area.  This  tract 
will  provide  access  and  recreational 
opportunities  to  the  public.  The  sale  of 
the  land  for  recreational  or  public 
purpose  use  would  be  in  the  public 
interest. 

Sale  of  the  lands  will  be  subject  to  the 
following  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  BLM  right-of-way  grant  W-79411. 
which  reserves  a  100'  wide  right-of-way 
to  the  United  Slates  and  any  other  valid 


existing  right  decumented  on  the  official 
land  records  at  the  time  of  patent 
issuance. 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals. 

4.  Any  other  reservations  thai  the 
Authorized  Officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  lands 
laws,  including  the  general  mining  laws, 
except  for  sale  under  the  Recreation  and 
Public  Purposes  Act.  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
notice,  interested  persons  may  submit 
comments  regarding  the  proposed  sale 
or  classification  of  the  lands  to  the 
District  Manager,  Rock  Springs  District 
Office,  P.O.  Box  1869,  Rock  Springs, 
Wyoming  82901.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice. 

If.  after  18  months  following  the 
effective  date  of  classification,  the 
proposed  sale  has  been  cancelled,  then 
the  segregative  effect  of  the 
classification  shall  automatically  expire 
and  the  lands  classified  shall  return  to 
their  former  status  without  further 
action  by  the  Authorized  Officer. 

Dated:  June  13, 1986. 
Donald  |.  Seibert, 

Acting  District  Manager 

(FR  Doc.  86-13939  Filed  6-20-86:  8:45  am] 

BtUJMO  CODE  4310-22-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  308371 

Alabama  and  Florida  Railroad  Co^ 
Acquisition  and  Operation;  Exemption 

Alabama  and  Florida  Railroad 
Company  (A&F)  has  filed  a  notice  of 
exemption  (1)  to  acquire  and  operate  a 
certain  Seaboard  System  Railroad.  Inc. 
(SBD)  line  extending  from  Georgiana, 
AL  lo  Geneva,  AL  (A&F  will  purchase 
the  track  while  leasing  the  underlying 
real  properly  from  SBD).  and  (2)  to  lease 
and  operate  SBD's  line  from  Creslview, 
FL  to  Florala.  AL.  Any  comments  must 
be  filed  with  the  Commission  and 
served  on:  Ellen  M.  Burger,  of  Weiner, 
McCaffrey.  Brodsky  &  Kaplan,  P.C. 
Suite  800, 1350  New  York  Avenue,  NW., 
Washington.  DC  20005-4797,  (202)  628- 


2000.  This  transaction  will  also  involve 
the  issuance  of  securities  by  A&F  that 
will  be  a  class  III  carrier.  The  issuance 
of  these  securities  is  an  exempt 
transaction  under  49  CFR  1175.1  (51  FR 
4928  (February  10, 1986)). 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  lo  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Dated:  June  9, 1986. 

By  the  Commission,  Richard  L  Lewis, 
Acting  Director.  OfTicc  of  Proceedings. 
Noreta  R.  McGee, 
Acting  Secretary. 
[FR  Doc.  86-14065  Filed  6-20-86:  8:45  am] 
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(Docket  No.  AB-19  (Sub-No.  116X] 

Baltimore  and  Ohio  Railroad  Co^ 
At>andonment  Exemption  In 
Muskingum  County,  OH 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10505.  the 
Commission  exempts  from  the 
requirements  of  49  U.S.C.  10903.  et  seq., 
the  abandonment  by  Baltimore  and  Ohio 
Railroad  Company  (B&O)  of 
approximately  9.12  miles  of  rail  line 
between  Valuation  Station  3-1-71  at  Fair 
Oaks  (mileposl  1.64)  and  Valuation 
Station  487 -(-00  at  Philo  (milepost  10.76) 
in  Muskingum  County,  OH. 
dates:  This  exemption  is  effective  July 
23. 1986.  Petitions  to  stay  musl  be  filed 
by  July  8, 1986,  and  petitions  for 
reconsideration  must  be  filed  by  July  18. 
1986. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-19  (Sub-No.  116X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Lawrence 
H.  Richmond,  100  N.  Charies  St., 
Baltimore,  MD  21201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Shaw,  Jr.,  (202)  275-7693. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to  T.S. 
InfoSyslems,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  289-4357 
(DC  Metropolitan  area)  or  toll  free  (800) 
424-5403. 
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Decided:  (une  16. 1986. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chainnan  Simmons,  Commissioners 
Steirett,  Andre,  and  Lamboley. 
NoraUlLMcGM, 
Secretary. 
|FR  Doc.  eiV-140ee  Filed  6-20-86;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy  Act  of  1974;  Systems  of 
Records 

AQENCY:  National  Archives  and  Records 
Administration  (NARA). 

action:  Notice  of  amendment  of 
systems  of  records  and  appendix. 

summary:  NARA  proposes  to  publish  a 
technical  change  to  three  systems  of 
records  subject  to  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  552a).  and  a 
new  address  for  the  Office  of  Federal 
Records  Centers  in  Washington,  DC. 
The  specific  changes  to  the  notices 
being  amended  are  set  forth  below, 
followed  by  the  new  address. 

DATES:  Comments  must  be  received  on 
or  before  July  23. 1986.  The  amendments 
will  become  effective  July  23. 1986. 
unless  NARA  publishes  notice  to  the 
contrary. 

ADDRESS:  Comments  should  be 
addressed  to  Adrienne  C.  Thomas. 
Director,  Program  Policy  and  Evaluation 
Division  (NAA).  National  Archives  and 
Records  Administration.  Washington. 
DC  20408.  Telephone  (202)  523-3214  or 
(FTS)  523-3214. 

FOR  FURTHER  INFORMATKNI  CONTACT. 

Adrienne  C.  Thomas  or  Nancy  AUard. 
Program  Policy  and  Evaluation  Division 
(NAA).  Telephone  (202)  523-3214  or 
(FTS)  52^-3214. 

SUPPLEMENTARY  INFORMATION:  On 
March  7. 1986.  (51  FR  8148)  the  National 
Archives  and  Records  Administration 
published  its  new  systems  of  records 
subject  to  the  Privacy  Act  of  1974.  as 
amended  (5  U.S.C.  552a).  When  the 
systems  notices  were  written,  certain 
information  was  inadvertently  omitted 
from  NARA  1,  Researcher  Application 
Files,  NARA;  NARA  2,  Reference 
request  Files,  NARA;  and  NARA  22, 
Employee  Related  Files,  NARA.  NARA  1 
and  NARA  2  are  being  amended  to 
include  the  Picket  Street  Annex  as  a 
location  where  the  records  are 
maintained,  and  NARA  22  is  being 
amended  to  include  records  pertaining 
to  employees  of  companies  holding 
contracts  with  NARA.  The  revised 
systems  appear  below. 


The  appendix  which  lists  the 
addresses  of  the  locations  where  NARA 
systems  of  records  are  maintained  is 
being  amended  by  adding  after  the 
address  for  the  Office  of  the  Federal 
Register  the  new  address  of  the  Office  of 
Federal  Records  Centers,  which  moved 
on  May  9, 198& 

Dated:  June  17, 1966. 
Frank  G.  Biuke 
Acting  Archivist  of  the  United  States. 

NARA  1 

SYSTIMNAMC: 

Researcher  Application  Files  NARA. 

SYSTEM  LOCATIOH: 

This  system  of  records  is  located  in 
the  National  Archives  Building, 
Presidential  Libraries.  Washington 
National  Records  Center,  Pickett  Street 
Annex.  National  Personnel  Records 
Centers.  Federal  Records  Centers,  and 
National  Archives  Field  Branches.  The 
addresses  are  listed  in  the  appendix 
following  the  NARA  Notice. 

CATEOOmES  OF  INOIVIOUALS  COVERED  BV  THE 

system: 

Researchers  who  apply  to  use  records 
in  the  National  Archives.  Pickett  Street 
Annex.  Presidential  Libraries.  National 
Archives  Field  Branches  and  Federal 
Records  Centers. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  to  use  records  including 
name,  address,  telephone  number, 
occupation,  research  topic,  educational 
level,  and  field  of  interest. 

AUTMORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.C.  2108  2203(f)(1).  and  2907. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCUIOINa  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  are  used  by  employees  of 
NARA  who  have  a  need  for  the  records 
in  the  performance  of  their  duties  to 
identify  and  record  the  individuals  who 
use  records  in  the  National  Archives 
and  other  repositories  listed  above,  to 
provide  a  means  of  contacting  the 
individual  if  additional  information  of 
research  interest  to  him  or  her  is  found, 
and  to  mail  notices  of  events  and 
programs  of  interest  to  users  of  the 
records  in  the  National  Archives.  The 
routine  use  statements  A,  F,  and  G. 
described  in  the  appendix  following  the 
NARA  Notices,  also  apply  to  this  system 
of  records. 


POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINO,  ACCESSINO.  RETAININO.  AND 
DISPOStNO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  card  files  and  file 
folders. 

retrievabiuty: 

Filed  alphabetically  at  each  location 
by  name  of  individual. 

SAFEGUARDS: 

During  normal  hours  of  operation, 
records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  NARA. 

After  hours,  buildings  have  security 
guards  and/or  doors  are  secured  and  all 
entrances  are  monitored  by  electronic 
surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

Records  are  cut  off  annually,  held  one 
year,  and  retired.  After  14  additional 
years  they  are  destroyed.  These 
procedures  are  in  accordance  with  the 
NARA  Records  Maintenance  and 
Disposition  Manual. 

SYSTEM  MANAOER(S)  AND  ADDRESSES: 

NARA  officials  with  responsibility  for 
this  geographically  dispersed  system  of 
records  are  the  Assistant  Archivist  for 
the  National  Archives  at  the  National 
Archives  Building  and  at  the  Pickett 
Street  Annex,  the  directors  of  the 
Presidential  Libraries,  the  directors  of 
the  National  Archives  Field  Branches, 
and  the  directors  of  the  Federal  Records 
Centers  at  the  addresses  listed  for  these 
locations  in  the  appendix  following  the 
NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
officials  cited  above  at  the  appropriate 
repository  where  individuals  have  used 
records. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  these  records  should  be 
addressed  to  the  Assistant  Archivist  for 
the  National  Archives,  the  directors  of 
the  Presidential  Libraries,  the  directors 
of  the  National  Archives  Field  Branches, 
or  the  directors  of  Federal  Records 
Centers,  depending  on  where 
individuals  have  used  records.  In  person 
requests  may  be  made  during  business 
hours  listed  for  each  location  in  the 
appendix  following  the  NARA  Notices. 
For  written  requests,  the  individual 
should  provide  full  name,  address,  and 
telephone  number,  and  the  approximate 
dates  records  were  used.  For  personal 
visits,  individuals  should  be  able  to 
provide  some  acceptable  identification, 
such  as  a  driver's  license  or  student  or 


employee  identification.  Only  general 
inquiries  may  be  made  by  telephone. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202.  I 

RECORD  SOURCE  CATEGORIES: 

Researchers. 
NARA  2 

SYSTEM  NAME: 

Reference  Request  Files,  NARA. 

SYSTEM  LOCATION: 

This  system  of  records  is  located  in 
the  National  Archives  Building, 
Presidential  Libraries.  Washington 
National  Records  Center,  Pickett  Street 
Annex,  National  Personnel  Records 
Center,  National  Archives  Field 
Branches,  Federal  Records  Centers,  and 
the  National  Audiovisual  Center.  The 
addresses  are  listed  in  the  appendix 
following  the  NARA  Notices. 

categories  of  individuals  covered  by  the 
system: 

Researchers  and  correspondents 
requesting  information  from  the  records 
in  the  National  Archives,  Presidential 
Libraries.  Pickett  Street  Annex,  National 
Archives  Field  Branches,  Federal 
Records  Centers,  and  the  National 
Audiovisual  Center. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence,  reference  slips, 
receipts  for  money,  deposit  account 
records,  reproduction  orders,  reference 
logs,  lending  files,  and  reference  files 
pertaining  to  requests  for  information, 
including  all  or  parts  of  the  following: 
requester's  name,  address,  telephone 
number,  occupation,  research  topic, 
educational  level,  and  field  of  interest. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.C.  2108,  2203(f)(2)  and  2907. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  are  used  by  employees  of 
NARA  who  have  a  need  for  the  records 
in  the  performance  of  their  duties  to 
record  requests  for  information  and  the 
responses  to  those  requests:  to  maintain 
control  over  information  requests 
received  and  answered;  to  enable  future 
contact  with  the  requester  if  required;  to 
assist  in  the  preparation  of  standard 
replies  to  similar  questions:  to  facilitate 
preparation  of  statistical  and  other 
reports:  to  maintain  control  of  records 
being  used:  to  establish  researcher 
accountability  for  records;  to  record 


payment  for  reproduction  orders  and 
funds  placed  on  deposit:  to  record  loans 
of  materials  or  records  from  the  above 
locations:  and,  when  requested  by  a 
researcher,  to  write  recommendations 
for  researchers  for  grants  or 
employment.  The  routine  use  statements 
A,  F,  ad  G,  described  in  the  appendix 
following  the  NARA  Notices,  also  apply 
to  this  system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  card  files  and  file 
folders. 

RETRIEVABIUTY: 

The  records  within  this  system  are 
primarily  retrieved  by  name. 

SAFEGUARDS: 

During  normal  working  hours  of 
operation,  records  are  maintained  in 
areas  accessible  only  to  authorized 
personnel  of  NARA.  After  hours, 
buildings  have  security  guards  and/or 
doors  which  are  secured  and  all 
entrances  are  monitored  by  electronic 
surveillance  equipment. 

RETENTION  AND  disposal:  

Records  which  are:  (1)  Created  in  the 
administration  of  loans  are  cut  off  after 
the  return  of  the  materials,  held  one 
year,  and  destroyed. 

(2)  Created  in  the  process  of  providing 
reference  service  by  mail  are  cut  off 
annually,  held  two  years,  and  destroyed. 

(3)  Created  in  the  process  of  providing 
records  to  researchers  in  National 
Archives  research  rooms  are  cut  off 
annually,  held  one  year  and  retired. 
After  14  additional  years  they  are 
destroyed. 

These  procedures  are  in  accordance 
with  the  NARA  Records  Maintenance 
and  Disposition  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Depending  on  where  the  records  are 
located,  the  system  managers  are:  The 
Assistant  Archivist  for  the  National 
Archives  for  records  located  at  the 
National  Archives  Building  and  at  the 
Pickett  Street  Annex:  the  Director  at  the 
National  Audoivisual  Center:  the 
directors  of  the  Presidential  Libraries; 
the  directors  of  National  Archives  Field 
Branches,  and  the  directors  of  Federal 
Records  Centers  at  the  addresses  listed 
for  these  locations  in  the  appendix 
following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
officials  listed  above  at  the  appropriate 
repository  where  individuals  have  used 
records  or  directed  inquiries.  The 


addresses  are  listed  in  the  appendix 
following  the  NARA  Notices. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  these  records  should  be 
addressed  to  the  Assistant  Archivist  for 
the  National  Archives,  the  directors  of 
the  Presidential  Libraries,  the  directors 
of  National  Archives  Field  Branches,  or 
the  directors  of  Federal  Records 
Centers,  or  the  Director  of  the  National 
Audiovisual  Center  depending  on  where 
individuals  used  records  or  directed 
inquiries.  In  person  requests  may  be 
made  during  normal  business  hours 
listed  for  each  location  in  the  appendix 
following  NARA  notices.  For  written 
requests,  provide  full  name,  address, 
telephone  number,  and  the  approximate 
dates  of  the  correspondence  or 
transaction.  For  personal  visits, 
individuals  should  be  able  to  provide 
some  acceptable  identification,  such  as 
a  driver's  license  or  student  or  employee 
identification.  Only  general  inquiries 
may  be  made  by  telephone. 

CONTESTING  RECORD  PROCEDURES: 

Researchers,  correspondents,  and 
employees  of  the  National  Archives. 

NARA  22 

SYSTEM  name: 

Employee  Related  Files,  NARA. 

SYSTEM  location: 

This  system  of  records  may  be 
maintained  at  the  supervisory  or 
administrative  offices  at  all  NARA 
facilities. 

categories  of  individuals  covered  by  THE 

system: 

Former  and  current  NARA  employees, 
applicants  for  employment,  volunteer 
workers,  relatives  of  employees  of  the 
National  Personnel  Records  Center,  and 
employees  of  NARA  contractors. 

CATEGORIES  OF  RECORDS  IN  TNB  SYSTEM: 

This  system  consists  of  a  variety  of 
employee  related  records  maintained  by 
operating  officials  for  the  purpose  of 
administering  personnel  matters 
affecting  their  employees, 
uncompensated  workers,  and  employees 
of  contractors.  The  documents  include, 
but  are  not  limited  to,  information  on  the 
individuals  relating  to  name,  social 
security  number,  birth  date,  home  and 
emergency  addresses  and  telephone 
numbers,  personnel  actions, 
professional  registration,  qualifications, 
training,  congressional  employee  relief 
bills,  injuries,  employment  history, 
awards  and  other  recognition, 
counseling,  warnings,  reprimands, 
grievances,  appeals,  conduct,  leave,  pay, 
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attendance,  work  assignments, 
performance,  assessments,  applications 
for  permits  and  passes,  indebtedness 
complaints,  travel,  and  outside 
employment.  The  documents  include 
military  service  data  on  employees  of 
the  National  Personnel  Records  Center 
and  their  relatives  accumulated  by 
operating  officials  in  administering  the 
records  security  program  at  the  Center. 
This  system  does  not  include  official 
personnel  files  which  are  covered  by  the 
Office  of  Persormel  Management's 
systems  of  records  OPM/GOVT-1 
through  9. 

authowtv  fon  maintenance  of  the 
system: 
Titles  5  and  31  U.S.C.  generally. 

ROUTINE  USES  OF  RECOADS  MAINTAINED  IN 
THE  SYSTEM,  INCUNNNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  in  this  system  of  records 
are  used  to  initiate  requests  for 
personnel  actions,  to  plan  and  schedule 
training,  to  counsel  employees  on  their 
performance,  to  establish  a  basis  for 
proposing  recommendations  for 
disciplinary  actions,  and  to  carry  out 
personnel  management  responsibilities 
in  general.  The  routine  use  statements 
A,  B.  C.  D.  F,  and  G.  described  in  the 
appendix  following  the  NARA  Notices, 
also  apply  to  this  system  of  records. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETR1EVINO,  ACCESSING,  RETAmiNO.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  card 
files,  magnetic  tape  and  disks,  and 
computer  printouts. 

RETRIEVABIUTV: 

The  records  within  this  system  are 
primarily  retrieved  by  name. 

SAFEGUARDS: 

When  not  in  use  by  an  authorized 
person,  these  records  are  stored  in 
lockable  file  cabinets,  lockable  desk 
drawers,  and/or  in  secured  rooms. 

RETENTION  AND  DISPOSAL: 

Records  are  reviewed  annually, 
documents  are  updated,  and  irrelevant 
documents  destroyed.  No  copies  of 
records  are  retained  in  this  system  after 
the  original  or  qopies  of  the  same 
records  have  been  purged  from  the 
Official  Personnel  Folders.  When  an 
employee  leaves  the  agency  through 
transfer  or  other  separation,  the  records 
in  this  system  are  immediately 
forwarded  to  the  office  maintaining  the 
Official  Personnel  Folder.  There  the 
records  are  screened  to  ensure  that 
there  are  no  records  that  should  be 
permanently  filed  in  the  Official 


Personnel  Folder.  The  records  in  this 
system  are  then  destroyed. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Administrative  officers  in  NARA  field 
facilities,  the  Administrative  Services 
Division,  and  all  NARA  supervisors 
maintaining  employee  related  files.  The 
addresses  of  administrative  officers  and 
NARA  supervisors  are  listed  in  the 
appendix  following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Information  about  whether  an 
individual  is  a  part  of  this  system  of 
records  may  be  obtained  from  the 
supervisors  at  the  appropriate 
repository  where  the  individuals  have 
records.  If  not  known  general  inquiries 
should  be  made  to  the  appropriate  Head 
of  the  Offices  or  Staffs.  Their  addresses 
are  hsted  in  the  appendix  following  the 
NARA  Notices. 

RECORDS  ACCESS  PROCEDURE: 

Requests  from  current  NARA 
employees  to  gain  access  to  information 
pertaining  to  them  should  be  directed  to 
their  supervisor  or  to  their  personnel 
officer  at  the  appropriate  address  listed 
in  the  appendix  following  the  NARA 
Notices,  or  to  the  Director,  Personnel 
Services  Division  (601  D  St.  NW., 
Washington,  DC  20408:  mailing  address: 
National  Archives  (NAP).  Washington. 
DC  20408)  which  is  applicable.  Former 
NARA  employees  should  direct  requests 
to  gain  access  to  information  pertaining 
to  them  to  the  appropriate  personnel 
officer  at  the  address  listed  in  the 
appendix.  Employees  of  NARA 
contractors  should  direct  requests  to  the 
Administrative  Services  Division  at  the 
National  Archives  Building,  8th  and 
Pennsylvania  Avenue  NW.,  Washington 
DC;  mailing  address:  National  Archives 
(NAS).  Washington.  DC  20408.  For 
identification  requirements  refer  to  the 
agency  regulations  as  outlined  in  36  CFR 
Part  1202. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202. 

RECORD  SOURCE  CATEGORIES: 

The  individuals  themselves,  other 
employees,  supervisors,  contractors, 
personnel  records,  and  third  parties 
submitting  indebtedness  complaints. 

Appendix — Addresses  of  Locations 

Washington,  DC  Metropolitan  Area 
Facilities 

Office  of  Federal  Records  Center.  The 
Ridell  Building.  1730  K  Street  NW.,  3rd 
Floor,  Room  300.  Washington.  DC- 


Mailing  address:  National  Archives  and 
Records  Administration  (NC), 
Washington,  DC  20408. 

***** 

|FR  Doc.  86-14044  Filed  6-20-86;  8:45  am| 
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NATIONAL  HIGHWAY  TRAFFIC 
SAFETY  ADMINISTRATION 

Workshop  on  In-Vehicle  Alcohol  Test 
Devices 

Notice  is  hereby  given  that  the 
National  Highway  Traffic  Safety 
Administration  is  sponsoring  a  1  day 
workshop  to  be  held  at  400  Seventh 
Street,  SW.,  Washington,  DC  20590,  from 
9  am  to  5  pm  on  September  17. 1986,  in 
Room  2230. 

The  purpose  of  the  meeting  is  to  bring 
interested  parties  together,  including 
manufacturers,  legislators,  researchers, 
safety-related  program  personnel,  and 
the  general  public  to  consider  the  state 
of  the  art  of  in-car  alcohol  test  devices 
-and  to  identify  relevant  issues  regarding 
their  development  and  applications. 

Agenda:  A  series  of  sessions  will 
comprise  the  workshop.  These  sessions 
will  deal  with  the  following  topics: 

•  Status  of  Performance  Type  In-Car 
Testers:  Recent  developments  and  the 
satate  of  the  art  in  devices  that  require 
the  driver  to  take  a  performance  test, 
e.g.,  turn  steering  wheel  to  align  a 
pointer,  will  be  discussed  in  relation  to 
practical  applications. 

•  Status  of  Breath  Testing  In-Car 
Devices:  A  number  of  alcohol  breath 
testing  devices  have  been  tested  by  the 
Department.  What  can  and  can't  they 
do? 

•  Manufacturer's  Issues:  A  number  of 
private  organizations  have  taken  steps 
to  promote  or  market  test  devices.  This 
session  will  consider  the  state  of  the  art 
in  terms  of  questions,  problems,  and 
issues  faced  by  both  breath  test  devices 
and  automotive  manufacturers. 

•  User  Issues:  Test  devices  have 
already  been  used  and  are  being  used 
on  a  hmited  basis  by  the  judicial  system. 
Other  applications  concern  use  of  these 
devices  by  owners  of  fleets  and  the 
general  public.  This  session  will  discuss 
the  issues,  problems,  and  requirements 
from  the  perspective  of  these  groups. 

•  Research  Issues:  Two  basic  types  of 
devices  (breath  testing  and  performance 
based  devices)  have  been  examined 
experimentally  in  two  contexts  (ignition 
interlock  and  driver  warning  system).  Is 
there  a  need  for  further  research  and,  if 
so,  what  kinds? 

Each  of  the  sessions  will  consist  of 
one  or  more  5-10  minute  presentations 


followed  by  a  discussion  period.  The 
sessions  will  be  held  sequentially  so 
that  eveiyone  can  attend  all  of  the 
sessions.  It  is  anticipated  that  a 
summary  of  workshop  sessions  and/or 
workshop  papers — based  on  the 
presentations — will  be  published  at  a 
later  date.  For  more  information  about 
this  workshop  call  Dr.  Marvin  Levy. 
Office  of  Driver  and  Pedestrian 
Research.  Research  and  Development, 
telephone  (202)  426-2977. 

Issued  on  ]une  IB.  1988. 
Michael  M.  Finkelstein, 
Associate  Administrator  for  Research  & 
Development 
|FR  Doc.  86-14118  Filed  6-20-86:  8:45  am| 

BILLINO  CODE  4910-5»-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension.  New. 

2.  The  title  of  the  information, 
collection:  Bankruptcy  Filing: 
Notification  Requirements,  10  CFR  Parts 
30,  40,  60.  61,  70,  and  72. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  licensees  named  as  debtor 
under  Title  11,  U.S.  Code. 

6.  An  estimate  of  the  number  of 
responses:  5  per  year. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  2.5  per  year. 

8.  An  indication  of  whether  seclion 
3504(h),  Pub.  L.  96-511  apph'es:  Not 
applicaMe. 

9.  Abstract:  In  the  event  a  licensee 
files  for  bankruptcy,  the  licensee  must 
notify  the  NRC  so  the  agency  can  take 
appropriate  measures  to  protect  the 
public  health  and  safety.  A  licensee 
need  take  no  action  until 
commencement  of  a  proceeding  naming 
the  licensee  as  debtor  under  Title  11 
(Bankruptcy),  U.S.  Code. 
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Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  1717  H 
Street  NW.,  Washington,  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Jefferson 
B.  Hill,  (202)  395-7340. 

The  NRC  Clearance  Office  is  R. 
Stephen  Scott,  (301)  492-8585. 

Dated  at  Bethesda,  Maryland,  this  17th  day 
of  )une  1986. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  G.  Norry. 
Director,  Office  of  Administration. 
(FR  Doc.  86-14109  Filed  6-20-86;  8:45  am) 
BILUNO  CODE  7S«M>1-M 


intent  To  Relocate  Records  for  the 
Zion  Nuclear  Power  Station 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  intent  to  relocate  the 

records  for  the  Zion  Nuclear  Power 

Station.  

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory  Commission 
(NRC)  is  moving  the  Local  Public 
Document  Room  (LPDR)  records 
collection  for  Commonwealth  Edison 
Company's  Zion  Nuclear  Power  Station 
from  the  Zion-Benton  Public  Library 
District  (Library),  Zion,  Illinois,  to 
another  as  yet  undertermined  location. 
The  collection  which  measures  72  shelf 
feet  of  material,  is  being  relocated  due 
to  lack  of  space  in  the  library  to  house 
the  collection.  As  of  August  30, 1986,  the 
library  will  no  longer  have  use  of  the 
building  where  the  collection  is  now 
kept.  The  purpose  of  this  notice  is  to 
invite  public  comment  on  possible  LPDR 
sites. 

DATE:  Comment  period  expires  July  23. 
1986.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
filed  on  or  before  this  date. 
ADDRESSES:  Written  comments  may  be 
submitted  to  Mr.  John  Philips.  Chief. 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administration.  U.S.  Nudear  Regulatory 
Comrnissron.  Washington,  DC  20655. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  PubKc  Docoraent 
Room.  1717  H  Street.  NW..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jona  L.  Souder,  Chiet  Local  Public 
Document  Room  Branch,  Division  of 
Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 


Telephone  301-492-7536,  or  Toll  Free 
800-638-8081. 

SUPPLEMENTARY  INFORMATION:  Since 
1978,  the  Zion-Benton  Public  Library 
District,  located  at  2400  Gabriel  Avenue. 
Zion,  Illinois,  has  served  as  the  Local 
Public  Document  Room  repository  for 
records  relating  to  the  Zion  Nuclear 
Power  Station.  The  document  collection 
includes  essentially  all  publicly 
available  records  considered  by  the 
NRC  in  the  licensing  and  regulation  of 
the  Zion  Nuclear  Power  Station. 
Because  of  the  growth  in  the  size  of  the 
collection,  the  library  no  longer  has  the 
space  necessary  to  house  the  material 
and  it  will  have  to  be  relocated. 

Among  the  factors  the  NRC  will 
consider  in  selecting  a  new  location  for 
the  collection  are: 

(1)  The  willingness  and  ability  of  the 
library  to  house  and  maintain  the 
collection; 

(2)  The  physical  facilities  available, 
including  shelf  space,  work  space  and 
copying  and  micrographics  equipment; 

(3)  The  willingness  and  ability  of  the 
library  staff  to  assist  the  public  locate 
records; 

(4)  The  public  accessibility  of  the 
library,  including  parking,  ground 
transportation,  and  hours  of  operation, 
particularly  evening  and  weekend  hours; 

(5)  The  proximity  (within  50  miles)  of 
the  library  to  the  Zion  Nuclear  Power 
Station  located  in  Zion,  Illinois;  and 

(6)  The  proximity  of  the  library  to 
existing  user  groups  of  the  collection,  if 
known. 

Public  comments  are  requested  on  the 
desirability  to  moving  the  Zion  Nuclear 
Power  Station  LPDR  collection  to  any 
appropriate  library  in  the  vicinity  of  the 
Zion  Nuclear  Power  Station. 

Dated  at  Bethesda.  Maryland,  this  17th  day 
of  )une  1988. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Donnie  H.  Grimsley, 
Director,  Division  of  Rules  and  Records, 
Office  of  Administration. 
[FR  Doc.  86-14110  Filed  6-20-86;  8:45  am] 

BILUNG  CODE  7SMMI1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  No.  34-23324;  Fll*  Ho.  SR-Aiii»K-«»- 

121 

Self-Regulatory  OrgantzatkMis: 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Chang* 

On  April  25. 1986.  the  American  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 


IM  i 
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Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  under  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,'*  a 
proposed  rule  change  to  amend  the 
requirements  for  Amex  market  makers 
participating  in  the  AUTO-EX  pilot 
program.  The  pilot,  which  has  been 
operating  since  December.  1985, 
provides  for  the  automatic  execution 
and  reporting  of  certain  Major  Market 
Index  ("XMI")  orders.  Under  the  pilot. 
XMI  orders  of  ten  or  fewer  contracts 
which  are  entered  into  the  Amex's 
electronic  order  routing  system 
("AUTOAMOS")  receive  automatic, 
rather  than  manual,  executions.  Orders 
routed  through  the  system  are  executed 
at  the  best  prevailing  price  at  the  time 
the  order  is  entered  into  AUTOAMOS. 
The  contra  side  of  the  trade  is  assigned 
on  a  rotational  trade-by-trade  basis  to 
one  of  the  Amex  market  makers  who 
has  signed  onto  the  system,  or  to  the 
specialist,  who  participates  with  the 
market  makers  in  the  rotation.' 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
23195  (May  2. 1986).  51  FR  17420  (May 
12. 1986).  No  comments  were  received 
on  the  proposal. 

The  Amex  proposes  to  ease  the 
participation  requirements  imposed  on 
its  market  makers  when  the  pilot  was 
initially  developed.  Specifically,  the 
present  proposal  would  reduce  the 
minimum  net  capital  requirement  from 
$100,000  to  $50,000;  delete  the  trading 
volume  requirement;  and  reduce  the 
current,  minimum  one-week 
participation  requirement  to  a  daily  one. 
In  place  of  the  trading  volume 
requirement,  market  makers  would  be 
required  to  be  in  the  XMI  trading  crowd 
during  the  majority  of  the  business  day 
any  day  they  have  signed  on  the  system. 
Market  makers  will  be  permitted  to 
participate  on  a  daily  basis,  but  any 
market  maker  participating  any  day 
during  the  expiration  week  would  be 
required  to  sign  on  the  system  on 
expiration  Friday.  Failure  to  fulfill  this 
latter  requirement  will  result  in  a 
prohibition  from  participation  in  the 
pilot  for  the  next  expiration  month. 

The  Amex  states  that  these 
modifications  are  consistent  with  the 
requirements  of  the  Act  because  they 
broaden  the  opportunity  for  market 
makers  to  participate  in  the  AUTO-EX 


pilot,  while  continuing  to  meet  the  needs 
of  the  pilot  program.  The  Commission 
concurs  in  this  rationale  and  finds  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a^national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6,*  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  June  16. 1986. 
Shirley  E.  Hollis, 
Acting  Secretary. 
[FR  Doc.  86-14112  Filed  6-20-86:  8:45  am] 

MIXING  CODE  S010-01-4I 


applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoIUs. 
Acting  Secretary. 
[FR  Doc.  86-14115  Filed  6-20-86;  8:45  am] 

WLUNO  COOE  W10-01-M 


'  15  U.S.C.  78«(b)(l)  (1982). 

«  17  CFR  240.19b-4  (1985). 

'  For  a  complete  description  of  the  AUTO-EX 
pilot,  see  Securities  Exchange  Act  Release  Nos. 
22308  (August  9. 1985).  50  FR  32930  and  22810 
(November  ft  1985)  SO  FR  47480. 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stocl(  Exchange, 
Incorporated 

June  17. 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 
PSE.  Inc.,  Common  Stock,  $0.01  Par 

Value  (File  No.  7-9001) 
Home  Shopping  Network.  Inc..  Common 
Stock,  $0  01  Par  Value  (File  No.  7- 
9002) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  9, 1986,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 


M5U.S.C.78f(19e2). 

MS  U.S.C.  788(b)(2)  (1962). 
•17  CFR  200.30-3(a)(12)  (1985). 


[Rel.  No.  34-23325;  File  No.  SR-NASD- 
86-12] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  OrdiPApproving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
May  1, 1986,  copies  of  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  thereunder,  to 
revise  the  specifications  and  study 
outline  for  the  General  Securities 
Representative  (Series  7)  examination. 
The  amended  Series  7  will  cover  new 
securities  products  such  as,  index 
options,  interest  rate  options,  and 
foreign  currency  options. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
23220.  May  8, 1986)  and  by  publication 
in  the  Federal  Register  (51  FR  17846. 
May  15, 1986).  No  comments  were 
received  with  respect  to  the  proposed 
rule  filing. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
15A,  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  2O0.3O-3(a)(12). 

Dated:  June  16. 1986. 
ShiHey  E.  Hollis. 
Acting  Secretary. 
[FR  Doc.  86-14113  Filed  6-20-86:  8:45  amj 

WLUNO  COOC  W1(Mt1-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

June  17. 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following  stock: 
Horn  &  Hardart  Company,  Common 

Stock.  $0.86%  Par  Value  (File  No.  7- 

8999) 
This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  9, 1986  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it.  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis, 
Acting  Secretary. 
[FR  Doc.  86-14116  Filed  6-20-86:  8:45  amJ 

BtLUtlQ  COOE  MIIMII-M 


(Rel.  No.  34-23323;  RIe  No.  PHLX  86- 

151 

Self-Regulatory  Organizations;  Notice 
and  Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.;  Relating  to  ECU  Strike 
Price  Intervals 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  June  4. 1986,  the  Philadelphia 
Stock  Exchange.  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange 
("PHLX"  or  "Exchange")  proposes  to 
revise  certain  of  its  strike  price  policies 
to  permit  the  orderly  introduction  of  $.02 
strike  price  intervals  for  European 
Currency  Unit  ("ECU")  put  and  call 
option  contracts. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

This  proposal  will  provide  for  the 
orderly  introduction  of  $.02  strike  price 
intervals  for  the  European  Currency 
Unit.  Currently,  the  Exchange  has  in 
place  $.01  strike  price  intervals  for  its 
May.  June.  July,  September.  December 
and  March  series.  Under  the  proposal, 
the  Exchange  will  retain  these  strike 
prices  for  these  series;  in  addition,  the 
Exchange  will  list  new  strike  prices  in 
$.02  intervals  in  accordance  with  those 
policies  previously  approved  by  the 
Commission.  Beginning  with  the  June 
1987  series,  strike  prices  will  be  listed  in 
$.02  intervals  and  no  $.01  strike  prices 
will  be  listed. 

Since  the  initiation  of  foreign  currency 
options  trading  in  ECU  on  the  PHLX  on 
February  12. 1986.  the  underiying  spot 
price  of  ECU  has  increased  in  value 
versus  the  U.S.  dollar  8.95  percent  in  99 
days.  The  PHLX  presently  offers  126 
outstanding  put  and  call  series  to 
investors  in  ECU  options.  Due  to  the 
increased  volatility  of  the  ECU  as 
compared  with  the  Deutsche  Mark  and 
Swiss  Franc  relative  to  the  U.S.  dollar, 
the  PHLX  believes  that  $.02  strike  price 
intervals  are  necessary  to  focus  markets 
on  a  narrower  range  of  ECU  options 
series. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(S)  of  the 


1934  Act  in  that  it  will  facilitate 
transactions  in  securities  and  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 

should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  PHLX.  All  submissions  should  refer 
to  the  file  number  in  the  caption  above 
and  should  be  submitted  by  July  14. 
1986. 

rV.  Accelerated  Approval  of  Proposed 
Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  section  6. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  diirtieth  day  after  the  date  of 
publication  of  notice  thereof,  in  that  a 
change  from  .01  to  .02  strike  price 
intervals  should  help  avoid  the 
excessive  proliferation  of  options  series 
in  ECUS.  Accordingly,  the  Commission 
believes  that  PHLX  should  be  permitted 
to  apply  the  proposed  intervals  for 
newly  introduced  series  in  ECUs  as  of 
June  16. 1986. 


IM   I 
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It  is  therefore  ordered,  pursuant  to 
section  19(bH2)  of  the  Act.  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
yulhority. 

Dated:  |une  16. 1986. 
Shiriay  E.  HoUis. 
Acting  Secretary. 
|FR  Doc.  86-14114  Filed  6-20-86;  8:45  am| 

BtLLING  COOC  MlO-OI-tl 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  25.939-1;  Evaluating 
Turbine  Engine  Operating 
Characteristics 

agency:  Federal  Aviation 
Administration,  DOT. 

ACnOM:  Notice  of  issuance  of  advisory 
circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC) 
25.939-1,  Evaluating  Turbine  Engine 
Operating  Characteristics.  The  AC 
provides  guidelines  for  the  evaluation  of 
turbine  engine  (turbojet,  turboprop,  and 
turboshaft)  operating  characteristics  for 
subsonic  transport  category  airplanes. 
These  guidelines  describe  a  method  of 
demonstrating  compliance  with  the 
applicable  airworthiness  requirements. 

DATE:  Advisory  Circular  25.939-1  was 
issued  by  the  Transport  Airplane 
Certification  Directorate  in  Seattle. 
Washington,  on  March  19. 1986. 

How  to  obtain  copies:  A  copy  of  AC 
25.939-1  may  be  obtained  by  writing  to 
the  U.S.  Department  of  Transportation, 
M-494.3,  Subsequent  Distribution  Unit. 
Washington,  DC  20590. 

Issued  in  Seattle.  Washington,  on  )une  9, 
1986. 

L«roy  A.  Keith, 

Manojier.  Aircraft  Certification  Division. 
.\orthwest  Mountain  Region. 
|FR  Doc.  86-14037  Filed  6-20-86;  8:45  am| 

MLUNG  COOC  4«10-19-« 


Federal  Highway  Administration 

Envornmental  Impact  Statement; 
Douglas  County,  KB 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT 
AcnOK  Notice  of  intent. 


r:  The  FHWA  is  issuing  this 

notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  pro)ect 
in  Douglas  County.  Kansas. 


FOR  FURTHER  INFORMATtON  CONTACT: 

Robert  K.  Crow.  District  Engineer, 
FHWA,  Rm.  240  444  S.E.  Quincy. 
Topeka,  Kansas  66683,  Telephone:  (913) 
295-2558.  RE.  Olson.  Chief  of  Rural  & 
Urban  Development,  Kansas 
Department  of  Transportation,  State 
Office  Building,  Topeka,  Kansas  66612. 
(913)  296-3861. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Kansas 
Department  of  Transportation,  City  of 
Lawrence  and  Douglas  County  will 
prepare  an  Envirorunental  Impact 
Statement  for  a  proposed  highway 
protect  known  as  the  South  Lawrence 
Arterial.  If  constructed  the  project 
would  be  primarily  on  new  locations, 
and  developed  initially  as  a  two  lane 
road  (ultimately  as  a  four  land 
roadway).  The  corridor  runs  east-west 
near  31st  Street  in  south  Lawrence  from 
K-10  to  the  Clinton  Dam  and  north- 
south  from  Clinton  Dam  to  the  Kansas 
Turnpike;  a  distance  of  approximately 
13  miles. 

The  project  is  intended  to  provide  for 
projected  traffic  demands  and  to  reduce 
existing  congestion  on  the  23rd  and 
Iowa  St.  arterials.  Several  alternatives 
will  be  considered  including  the  no 
build.  Also  incorporated  into  the  study 
will  be  various  alignments  within  the 
corridor. 

Three  public  information  meetings 
have  been  held  to  keep  the  local  citizens 
informed  of  the  study.  These  meetings 
have  provided  early  coordination  with 
appropriate  Federal,  State,  local 
agencies  and  private  organizations  who 
have  expressed  interest  in  this  proposed 
project. 

A  public  hearing  will  be  held  in 
Lawrence  during  the  development  of  the 
Environmental  Impact  Statement.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  hearing  and  where  the  Draft 
Environmental  Impact  Statement  will  be 
available  for  review  and  comment. 

Issued  on:  June  16. 1986. 
Robert  K.  Crow, 

District  Engineer.  Kansas  Division.  Federal 
Highway  Administration.  Topeka.  Kansas. 
[FR  Doc.  86-14086  Filed  6-20-86:  8:45  am) 

BILLINQ  COOE  49tO-22-M 

INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-234) 

Certain  Upper  Body  Protector 
Apparatus  for  Use  In  Motosports; 
Initial  Determination  Terminating 
Respondents  on  the  Basis  of 
Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 


action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Torsten  Hailman  Racing,  Inc.  (Hallman 
&  Stilmotor.) 


Sunshine  Act  Meetings 


SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  June  6, 1986. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street,  NW.,  Washington.  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  Order  of  the  Commission. 
Issued:  June  la  1986. 
Kenneth  R.  Maaon. 

Secretary. 

(FR  Doc.  86-14215  Filed  6-20-86:  8:45  am) 
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1 

EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

DATE  AND  TIME:  Monday.  ]une  30, 1986. 

2:00  p.m.  (eastern  time). 

place:  Clarence  M.  Mitchell,  Jr., 

Conference  Room  No.  200-C  on  the  2nd 

Floor  of  the  Columbia  Plaza  Office 

Building,  2401  "E"  Street,  NW., 

Washington,  DC  20507. 

STATUS:  Part  will  be  open  to  the  public 

and  part  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Open 

1.  Announcement  of  Notation  Vote(8) 

2.  A  Report  on  Commission  Operations 
(Optional) 

3.  Refinement  of  EEOC's  Investigative 
Techniques  Applicable  to  Uncooperative 
Respondents 

Closed 

1.  Litigation  Authorization:  General  Counsel 
Recommendations 


JM  I 


Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EEOC  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 

Please  telephone  (202)  634-6748  at  all 
times  for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE 

information:  Cynthia  C.  Matthews, 
Executive  Officer  at  (202)  634-6748. 

Dated:  June  18. 1986. 
Cynthia  C.  Matthews, 

Executive  Officer.  Executive  Secretariat. 

[FR  Doc.  86-14143  Filed  6-19-86;  10:16  am) 

BILLING  COOE  67S0-06-M 


SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  (51  FR  19811 
June  2, 1986  and  51  FR  22165.  June  18, 
1986). 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street.  NW.. 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Friday, 
June  13, 1986. 


CHANGE  IN  THE  MEETING:  Additional 
meeting/Time  change. 

The  following  item  will  be  considered 
at  an  open  meeting  scheduled  for 
Thursday,  June  19, 1986,  at  10:00  a.m.: 

The  Commission  will  consider  the 
proposed  testimony  to  be  given  by  Chairman 
Shad  on  June  23. 1986  before  the 
Subcommittee  on  Oversight  and 
Investigations  of  the  House  Committee  on 
Energy  and  Commerce  concerning  Financial 
Reporting  and  the  Role  of  the  Independent 
Auditor.  For  further  information,  please 
contact  Robert  Kueppers  at  (202)  272-2130. 

The  time  of  the  open  meeting 
previously  scheduled  for  10:00  a.m.  on 
Thursday,  June  26, 1986,  has  been 
changed  to  2:30  p.m. 

Commissioner  Cox,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes  and  that  no 
earlier  notice  thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Patrick 
Daugherty  at  (202)  272-3077. 
Shirley  E.  HoUis, 
Acting  Secretari'. 
June  19, 1986. 

(FR  Doc.  86-14159  Filed  6-23-86: 11:32  am) 
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NATIONAL  CAPITAL  PLANNING 
COMMISSION 

1  CFR  PART  457 

NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POUCY 

1  CFR  PART  500 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  PART  4 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  PART  704 

COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  PART  149 
TENNESSEE  VALLEY  AUTHORITY 

18  CFR  PART  1313 

DEPARTMENT  OF  STATE 

22  CFR  PART  144 

UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  PART  530 

INTER-AMERICAN  FOUNDATION 

22  CFR  PART  100S 

JAPAN-UNITED  STATES  FRIENDSHIP 
COMMISSION 

22  CFR  PART  1600 

NAVAJO  &  HOPI  INDIAN  RELOCATION 
COMMISSION 

25  CFR  PART  720 

OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  PART  2205 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  PART  2608 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  PART  2706 

ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

36  CFR  PART  612 

PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

36  CFR  PART  909 


COMMISSION  OF  FINE  ARfS 
45  CFR  PART  2104 

COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

41  CFR  PART  51-9 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

45  CFR  PART  11 53 

FEDERAL  MARITIME  COMMISSION 

46  CFR  PART  507 

INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  PART  1014 

Enforcement  of  Nondiscrimination  on 
the  Basis  of  Handicap  in  Federally 
Conducted  Programs 

AGENaES:  National  Capital  Planning 
Commission;  National  Commission  for 
Employment  Policy;  Nuclear  Regulatory 
Commission;  National  Credit  Union 
Administration;  Commodity  Futures 
Trading  Commission;  Tennessee  Valley 
Authority;  Department  of  State;  United 
States  InJFormation  Agency;  Inter- 
American  Foundation;  Japan-United 
States  Friendship  Commission;  Navajo  & 
Hopi  Indian  Relocation  Commission: 
Occupational  Safety  and  Health  Review 
Commission;  Pension  Benefit  Guaranty 
Corporation;  Federal  Mine  Safety  and 
Health  Review  Commission;  Advisory 
Council  on  Historic  Preservation; 
Pennsylvania  Avenue  Development 
Corporation;  Commission  of  Fine  Arts; 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped; 
National  Endowment  for  the  Arts; 
Federal  Maritime  Commission; 
Interstate  Commerce  Commission; 
ACTIOW:  Final  rule. 

summary:  This  regulation  requires  that 
the  agencies  listed  above  operate  all  of 
their  programs  and  activities  to  ensure 
nondiscrimination  against  qualified 
handicapped  persons.  It  sets  forth 
standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provides  a  definition 
for  handicapped  person  and  qualified 
handicapped  person,  and  establishes  a 
complaint  mechanism  for  resolving 
allegations  of  discrimination.  This 
regulation  is  issued  under  the  authority 
of  section  504  of  the  Rehabilitation  Act 
of  1973,  as  amended,  which  prohibits 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
Federal  executive  agencies. 


EFFECTIVE  DATE:  August  22.  1986. 

ADDRESSEES:  See  individual  agencies 
below.  Copies  of  this  regulation  are 
available  on  tape  for  persons  with 
visual  impairments.  They  may  be 
obtained  from  the  Coordination  and 
Review  Section,  Civil  Rights  Division. 
Department  of  Justice,  Washington,  DC. 
20530;  (202)  724-2222  (Voice)  or 
724-7678  (TDD). 

FOR  FURTHER  INFORMATION  CONTACT: 

See  individual  agencies  below. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  purpose  of  this  rule  is  to  provide 
for  the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  794).  as  it  applies  to  programs 
and  activities  conducted  by  the 
following  agencies  (hereinafter  "the 
agencies"):  National  Capital  Planning 
Commission,  National  Commission  for 
Employment  Policy.  U.S.  Nuclear 
Regulatory  Commission,  National  Credit 
Union  Administration,  Commodity 
Futures  Trading  Commission,  Tennessee 
Valley  Authority,  United  States 
Department  of  State,  U.S.  Information 
Agency,  Inter-American  Foundation. 
Japan-United  States  Friendship 
Commission,  Navajo  &  Hopi  Indian 
Relocation  Commission,  Occupational 
Safety  and  Health  Review  Commission. 
Pension  Benefit  Guaranty  Corporation. 
Federal  Mine  Safety  and  Health  Review 
Commission,  Advisory  Council  on 
Historic  Preservation.  Pennsylvania 
Avenue  Development  Corporation, 
Commission  of  Fine  Arts,  Committee  for 
Purchase  from  the  Arts,  Federal 
Maritime  Commission,  Interstate 
Commerce  Commission.  As  amended  by 
the  Rehabilitation.  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendments  of  1978  (Sec. 
119,  Pub.  L.  95-602,  92  Stat.  2982).  section 
504  of  the  Rehabilitation  Act  of  1973 
states  that — 

No  otherwise  qualified  handicapped 
individual  in  the  United  States. .  .  .  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in.  be  denied  the 
benefits  of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  or  under  any 
progmm  or  activity  conducted  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  pmmulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of  the 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
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the  date  on  which  such  regulation  is  so 

submitted  Co  such  committees. 

(29  U.S.C.  794)  (amendment  italicized)) 

On  August  28, 1984,  21  agencies  jointly 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register.  49  FR  34132.  That  NPRM  was 
based  on  a  prototype  developed  by  the 
Department  of  Justice  (DOJ)  and  revised 
by  DOJ  in  respose  to  the  comments  it 
received  on  its  NPRM,  published 
December  16, 1983.  48  FR  55996.  Each 
agency  individually  received  and 
analyzed  comments.  On  the  basis  of 
their  analysis,  the  agencies  participating 
in  this  publication  decided  to  adopt  this 
final  rule.  Because  the  rule  selected  is 
identical  for  all  the  participating 
agencies,  they  are  able  to  publish  it 
jointly,  and  are  doing  so  in  order  to 
minimize  costs  and  expedite  its 
issuance.  The  rule  adopted  by  each 
agency  will  be  codified  in  that  agency's 
portion  of  the  Code  of  Federal 
Regulations,  as  indicated  in  the 
information  provided  for  the  individual 
agencies  below. 

Section  504  requires  that  regulations 
that  apply  to  the  programs  and  activities 
of  Federal  executive  agencies  shall  be 
submitted  to  the  appropriate  authorizing 
committees  of  Congress  and  that  such 
regulations  may  take  effect  no  earlier 
than  the  thirtieth  day  after  they  have 
been  so  submitted.  The  Department  of 
Justice,  on  behalf  of  the  agencies 
participating  in  this  joint  rulemaking,  is 
submitting  these  regulations  to  the 
Senate  Committee  on  Labor  and  Human 
Resources  and  its  Subcommittee  on  the 
Handicapped  and  to  the  House 
Committee  on  Education  and  Labor  and 
its  Subcommittee  on  Select  Education. 
Each  regulation  will  become  effective  on 
August  22, 1986. 

One  commenter  said  that  the  agency 
should  have  tailored  the  regulation  to  its 
particular  programs  and  activities 
instead  of  adopting  the  Justice 
Department's  prototype.  The  agencies 
participating  in  this  publication  have 
found  that  the  programs  that  they 
conduct  are  not  so  unique  as  to  require 
special  regulatory  language  and  that  this 
regulation  is  therefore  appropriate  for 
them. 

The  substantive  nondiscrimination 
obligations  of  the  agencies,  as  set  forth 
in  this  rule,  are  identical,  for  the  most 
part,  to  those  established  by  Federal 
regulations  for  programs  or  activities 
receiving  Federal  financial  assistance. 
See  28  CFR  Part  41  (section  504 
coordination  regulations  for  federally 
assisted  programs).  This  general 
parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 


sponsor,  Rep.  James  M.  Jeffords,  that  the 
Federal  government  should  have  the 
same  section  504  obligations  as 
recipients  of  Federal  financial 
assistance.  124  Cong.  Rec.  13901  (1978) 
(remarks  of  Rep.  Jeffords);  124  Cong. 
Rec.  E2668,  E2670  (daily  ed.  May  17. 
1978)  id:  124  Cong.  Rec.  13897  (remarks 
of  Rep.  Brademas);  id.  at  38552  (remarks 
of  Rep.  Sarasin). 

There  are,  however,  some  language 
differences  between  this  final  rule  and 
the  Federal  government's  section  504 
regulations  for  federally  assisted 
programs.  These  changes  are  based  on 
the  Supreme  Court's  decision  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979).  and  the 
subsequent  circuit  court  decisions 
interpreting  Davis  and  section  504.  See 
Dopico  V.  Goldschmidt,  687  F.2d  644  (2d 
Cir.  1982);  American  Public  Transit 
Association  v.  Lewis,  655  F.2d  1272  (D.C. 
Cir.  1981)  [APTA);  see  also  Rhode  Island 
Handicapped  Action  Committee  v. 
Rhode  Island  Public  Transit  Authority, 
718  F.2d  490  (1st  Cir.  1983). 

This  interpretation  is  supported  by  the 
recent  decision  of  the  Supreme  Court  in 
Alexander  v.  Choate,  105  S.  Ct.  712 
(1985),  where  the  Court  held  that  the 
regulations  for  federally  assisted 
programs  did  not  require  a  recipient  to 
modify  its  durational  limitation  on 
Medicaid  coverage  of  inpatient  hospital 
care  for  handicapped  persons.  Clarifying 
its  Davis  decision,  the  Court  explained 
that  section  504  requires  only 
"reasonable"  modifications,  105  S.  Ct.  at 
721,  and  explicitly  noted  that  "[tlhe 
regulations  implementing  §  504  [for 
federally  assisted  programsj  are 
consistent  with  the  view  that  reasonable 
adjustments  in  the  nature  of  the  benefit 
offered  must  at  times  be  made  to  assure 
meaningful  access."  Id.  at  n.21 
(emphasis  added). 

Incorporation  of  these  changes, 
therefore,  makes  this  section  504 
federally  conducted  regulation 
consistent  with  the  Federal 
government's  section  504  federally 
assisted  regulations,  as  interpreted  by 
the  Supreme  Court.  Many  of  these 
federally  assisted  regulations  were 
issued  prior  to  the  judicial 
interpretations  of  Davis,  subsequent 
lower  court  cases  interpreting  Davis, 
and  Alexander  therefore  their  language 
does  not  reflect  the  interpretation  of 
section  504  provided  by  the  Supreme 
Court  and  by  the  various  circuit  courts. 
Of  course,  these  federally  assisted 
regulations  must  be  interpreted  to  reflect 
the  holdings  of  the  Federal  judiciary. 
Hence  the  agencies  believe  that  there 
are  no  signiHcant  differences  between 
this  final  rule  for  federally  conducted 
programs  and  the  Federal  government's 


interpretation  of  section  504  regulations 
for  federally  assisted  programs. 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995.  3 
CFR.  1980  Comp.,  p.  298).  It  ha8>Iio 
been  reviewed  by  the  Equal 
Employment  Opportunity  Commission 
under  Executive  Order  12067  (43  FR 
28967,  3  CFR,  1978  Comp.,  p.  206).  It  is 
not  a  major  rule  within  the  meaning  of 
Executive  Order  12291  (46  FR  13193.  3 
CFR,  1981  Comp.,  p.  127)  and,  therefore, 
a  regulatory  impact  analysis  has  not 
been  prepared.  This  regulation  does  not 
have  an  impact  on  small  entities.  It  is 
not,  therefore,  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 

Section-by-Section  Analysis  and 
Response  to  Comments 

Section .101    Purpose. 

Section 101    States  the  purpose  of 

the  rule,  which  is  to  effectuate  section 
119  of  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

No  comments  were  received  on  this 
section  and  it  remains  unchanged  from 
the  proposed  rule. 

Section  -^102    Application. 

The  regulation  applies  to  all  programs 
or  activities  conducted  by  the  agencies. 
Under  this  section,  a  federally 
conducted  program  or  activity  is,  in 
simple  terms,  anything  a  Federal  agency 
does.  Aside  from  employment,  there  are 
two  major  categories  of  federally 
conducted  programs  or  activities 
covered  by  this  regulation:  those 
involving  general  public  contact  as  part 
of  ongoing  agency  operations  and  those 
directly  administered  by  the  agencies 
for  program  beneficiaries  and 
participants.  Activities  in  the  first 
category  include  communication  with 
the  public  (telephone  contacts,  ofRce 
walk-ins,  or  interviews)  and  the  public's 
use  of  the  agency's  facilities.  Activities 
in  the  second  category  include  programs 
that  provide  Federal  services  or 
benefits.  No  comments  were  received  on 
this  section. 

Section  -^103    Definitions. 

"Assistant  Attorney  General." 
"Assistant  Attorney  General"  refers  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division.  United  States 
Department  of  Justice. 
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"Aoxibary  aids."  "'Amxiiiavy  aids" 
means  services  or  devices  tbaf  enabte 
pesons  widt  imyawcit  senaogy .  manuak 
or  speakinf  skill*  to  iMva  an  cqoai: 
opportunitT  to  participate  in  and  cnioy 
the  benefitftsf  die  acency's  pcogvans  or 
activities.  The  deiinUMn.  provides 
examples  of  cominoaly  used  auxiiiary 
aids.  Aax^iiary  aidaarc  addressed  in 
S  _.lMCaMt).  Coflwieots  an  Ike 
definitifln  of  "auxiliary  aids"  are 
discssscd  in  connection  wilh-  that 
sectioR. 

"Complete  camplaint"  "Complete 
complaint"  i&  defined  ta  include  all  the 
information  neccaaary  to  enable  the 
agency  to  investigate  the  complaint.  The 
definition  is  necessary,  because  the  180 
day  period  for  the  agency's  investigation 

[see  § 170(g))  begins  when  it  receives 

a  complete  complaint. 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordinatmn  regidwtion  for  federally 
assisted  programs,  28  CFl  41.3(f}.  e^icept 
that  the  term  "rolling  stock  or  other 
conveyances-"  has  been  added  and  the 
phrase  "or  intetest  in  such  property"  has 
been  deleted. 

One  conmientKr  eiqected  fe  the 
omission  ef  the  phease  'or  interest  in 
such  property"  frem  the  definition  of 
"facility."  As  sxpiained  the  preamble  to 
the  NPRM,  the  term  "faeility,"  as  used  in 
this  regulation,  refers  to  structures,  and 
does  K)t  ioclude  intangible  property 
rights.  Tbe  definitiea,  therefore,  has  no 
effect  on  the  scope  of  coverage  of 
programs,  including  those  conducted  in 
facilities  not  included  in  the  definition. 
The  phrase  Ikas  been  emitted  because 
the  requivemem  that  ^ilities  be 
accessible  v^touidbe  a  logical  absurdity 
if  applied  to  a  lease,  life  estate, 
mortgage.^  sc  adrer  intaq^bte  property 
interest,  Tke  regulatiea  applies  tar  afi 
programs  said  activities  conducted  by 
the  agency  regardless  ot  wlietfaer  tJie- 
facility  in  which  they  are  conducted  is 
owned,  leased  ac  used  on  some  other 
basis  by  tlie  ageoc?-  Ihe  term  "ftrcility" 

is  used  ia  i§^_149( ISO,  and 15L 

"Handicapped  fenaitL'  Tlw  definition 
of  "handicapped  person"  is  identical  to 
the  de&DiUon  appealing  in  the  section 
504  coordination  regulation  for  fedbsally 
assisted  pcopams  (28'Ci^R.  41.31). 

"Historic  preaesvatiea  pcagsaniSt" 
"Historic  properties."  and  "Substantial' 
impairments"  These  terras  aae  defined  in 
order  to  aid  in  the  interpretation  of 

§ 150  fa)(2)  and  (b)(2),  which  relate  to 

accessibility  of  historic  preservation 
programs.  The  definitkui  of  "Mstoric 
properties"  published  in  the  Notice  of 
Proposed  Rulemaking  has  been  altered 
to  conform  to  the  definition  included  in 
section  4.1.7  tl)(a|of  the  Uniform 
Federal  Accessibifity  Standards  (40  FR 


31528,  31552T.  The  fwiwed  definition 

expands  coverage- beyond  properties 
listed  or  eiigibte' ibi  Siting  in^e 
National  Register  of  Msttoric  Places  ta 
incIndiB  properties  deaignaterf  as  histtrric 
by  State  or  kjcai  govermnents. 

"Qualified  handic^ped  person."  The 
definition  of  "qualified  haodisapped 
person"  is  a  revised  veisiwi  at  the 
definition  appearing  in  the  section  504 
coordination  regulatianfcr  federally 
assisted  programs  (S  CFIT  41.32). 

Paragraph  (1)  is  an  adapf^tian  of 
existing  definitions  of  'qualified 
handicapped  person"  for  purposes  of 
federally  assisted  preschool, 
elementatyr  and  secondary  education 
programs  [see,  e.g..  45  CFR  i4.3(kK2)!i  It 
provides  that  a  handicapped  person  is 
qualified  for  preschool  elementary,  or 
secondary  education  programs 
conducted  by  tbe  agKOcy,  if  he  or  sfte  is 
a  member  of  a  class  of  persons 
otherwise  entitled  by  statute,  reguJJation, 
or  agency  policy  to  receive  these 
services  from  the  agency.  In  other 
words,  a  handicapped  person  i» 
qualified  if,  conrndering  all  ^tors  other 
than  the  humhcapping'canditiaBk  Ke  or 
she  is  entitled  to  receive  education 
services  from  the  agency. 

Paragraph  (2)  deviates  from  existing 
regulations  for  federally  assisted 
programs  becaose  af  intervening'  court 
decisions.  It  defines  "^qoolified 
handicapped  person'  with  regard  to  any 
program  other  than  tliose  covered  by 
paragraph  (1)  under  which  a  person  is 
required  to  perfbnn  services  or  tw 
achieve  a  levei^  accompfishraent.  In 
such  programe  a  qualified  handicapped 
person  is  one  who  c»i  achieve  die 
purpose  of  the  program  without 
modifications  in  the  program  that  would 
result  in  a  fimdamental  alteration  in  its 
nature.  This  definition  is  based  ora  the 
Supreme  Court's  Davis  diaeiman. 

In  that  case,  the  Court  nded  diat  a 
hearing-impaired  applicant  to  a  nursing 
school  was  not  a  "(pialified 
handicapped  person"  because  her 
hearing  impairment  would  prevent  her 
from  participating  in  the  clinicai  training> 
portion  of  the  program.  The  Court  found 
that,  if  the  progr»n  were  modified  so  as 
to  enable  the  respondent  to  participate 
(by  exerapting^  her  from  the  clinical 
training  requiranents),  "she  would  not 
receive  even  a  rough  squivadent  of  the 
training  a  nursing  program  nosmially 
gives."  44  U.S.  at4'La  It  also  fiound  diet 
"the  purpose  of  (the)  program  was  to 
train  persons  who  cauki  serve  the 
nursing  profession  in.  all  customary 
ways."  id.  at  413,  and  thacthe 
respondent  would  be  anable.  because  of 
her  hearing  impairment  to  peribrm  some 
functions  expected. af  a  registered  nurse. 
It  therefore  concluded  that  the  school 


was  not  required  1^  section  504.  to  make 
such  modifications  that  would  result  in 
"a  fundamentaf  alteration  in  the  nature 
of  the  progranu"  M  at  410". 

We  have  incorporated  the  Court's 
language  in  the  dtefinitfon  of  "qualified 
handicapped  person"  hi  ordfer  to  make 
clear  that  smth  a  person  must  be  abFe  to 
participate  in  the  program  offered  by  die 
agency.  The  agency  is  required  to  make 
modifications  in  order  to  enable  a 
handicapped  applicant  to  participate, 
but  is  not  required  to  ofi'er  a  program  of 
a  fundamentally  different  nature.  The 
test  is  whether,  with  appropriate 
modifications,  the  applicant  can  achieve 
the  purpose  of  the  program  offered;  not 
whether  the  applicant  could  benefit  or 
obtain  results  from  some  other  program 
that  the  agency  does  not  offer.  Although 
the  revised  definition  allows  ejiclusion 
of  some  handicapped  people  from  some 
programs,  it  requires  that  a  handicapped 
person  who  is  capable  of  achieving,  the 
purpose  of  the  program  must  be 
accommodated,  provided  that  the 
modifications  do  not  fundamentally 
alter  the  nature  of  the  program. 

The  definition  of  "qualified 
handicapped  person"  has  beeft  revised 
to  make  it  clear  that  the  agency  has  the 
burden  of  demonstrating  that  a  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alteration,  the  agency 
must  follow  the  procedures  established 
in  subparagraph  — 150(a)(2)  and 

paragraph 160{d)>  which  are 

discussed  below,  for  demonstrating  that 
an  action  would  result  in  undue 
financial  and  administrative  bncdens. 
That  is,  the  decision  must  be  a»ade  by 
the  agency  head  «r  his  or  her  designee 
in  writing  after  consideration  of  aii 
available  for  the  program  or  activity  and 
must  be  accompanied  by  an  explanation 
of  the  reasons  Cor  the  decision,  li  the 
agency  head  determines  that  an  ac^an 
would  result  in  a  fundamental, 
alteration,  the  agency  must  consider 
options  that  would  enable  the 
handicapped  person  to  achieve  the 
purpose  of  the  program  but  would  not 
result  in  such  an  alteration. 

For  programs  or  activities  that  do  not 
fall  under  either  of  the  first  two 
paragraphs,  paragraph  (3^  adopts  the 
existing  definition  at  "qualified 
handicapped  person"  with  respect  to 
services  (28  CFR  41.32(b))  in  the 
coordination  regulation  for  programs 
receiving  Federal  financial  assistance. 
Under  this  definitton,  a  quafiffed 
handicapped  person  is  a  handicapped 
person  who  meets  the  essential 
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eligibility  requirements  for  participation 
in  the  program  or  activity. 

Some  commenters  stated  that  the 
proposal. would  change  the  definition  of 
"qualified  handicapped  person"  for 
employment.  A  new  paragraph  (4)  has 
been  added  to  make  clear  that 
"qualified  handicapped  person"  is 
defined  for  purposes  of  employment  in 
29  CFR  1613.702(f),  which  is  made 
applicable  to  this  part  by  §  — 140. 
Nothing  in  this  part  changes  existing 
regulations  applicable  to  employment. 

"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the  agency 
and  not  to  programs  or  activities  to 
which  it  provides  Federal  financial 
assistance. 

Section  ^^110    Self-evaluation. 

This  section  requires  that  the  agency 
conduct  a  self  evaluation  of  its 
compliance  with  section  504  within  one 
year  of  the  effective  date  of  this 
regulation.  The  self-evaluation 
requirement  is  present  in  the  existing 
section  504  coordination  regulation  for 
programs  or  activities  receiving  Federal 
financial  assistance  (28  CFR  41.5(b)(2)). 
Experience  has  demonstrated  the  self- 
evaluation  process  to  be  a  valuable 
means  of  establishing  a  working 
relationship  with  handicapped  persons 
that  promotes  both  effective  and 
efficient  implementation  of  section  504. 

This  final  rule  uses  the  same  provision 
adopted  by  the  Department  of  Justice  in 
its  final  rule  implementing  section  504 
for  its  federally  conducted  programs.  28 
CFR  39.110.  The  Department  of  Justice 
determined  that  this  regulatory  language 
was  appropriate  after  it  had  analyzed 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  Executive  Order  12024.  and 
41  CFR  Part  101-6,  the  regulation  of  the 
General  Services  Administration 
implementing  the  Act. 

This  final  rule  provides  that  the 
agency  shall  provide  an  opportunity  for 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons,  to 
participate  in  the  self-evaluation  process 
and  development  of  transition  plans  by 
submitting  comments  (both  oral  and 
written). 

Section 111    Notice. 

Section 111     Requires  the  agency 

to  disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  include,  for  example, 
the  publication  of  information  in 


handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  agency's  programs  and 
activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio, 

Secfion 111    Is  a  broader  and  more 

detailed  version  of  the  proposed  rule's 

requirement  (at  § 160(d))  that  the 

agency  provide  handicapped  persons 
with  information  concerning  their  rights. 

Because 111  encompasses  the 

requirement  of  proposed  — 160(d),  that 
latter  paragraph  has  been  deleted  as 
duplicative. 

Section  —.130    General  prohibitions 
against  discrimination. 

Section 130    Is  an  adaptation  of 

the  corresponding  section  of  the  section 
504  coordination  regulation  for  programs 
or  activities  receiving  Federal  financial 
assistance  (28  CFR  41.51).  This 
regulatory  provision  attracted  relatively 
few  public  comments  and  has  not  been 
changed  from  the  proposed  rule. 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 

§ 130  establish  the  general  principles 

for  analyzing  whether  any  particular 
action  of  the  agency  violates  this 
mandate.  These  principles  serve  as  the 
analytical  foundation  for  the  remaining 
sections  of  the  regulation.  If  the  agency 
violates  a  provision  in  any  of  the 
subsequent  sections,  it  will  also  violate 
one  of  the  general  prohibitions  found  in 

130.  When  there  is  no  applicable 

subsequent  provision,  the  general 
prohibitions  stated  in  this  section  apply. 
Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  handicapped 
persons.  The  agency  may  not  refuse  to 
provide  a  handicapped  person  with  an 
equal  opportunity  to  parficipate  in  or 
benefit  from  its  program  simply  because 
the  person  is  handicapped.  Such 
blatantly  exclusionary  practices  often 
result  from  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  (e.g.. 
epilepUcs,  hearing-impaired  persons, 
persons  with  heart  ailments)  from 
.  participation  in  programs  or  activities 
without  regard  to  an  individual's  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essenUal  eligibility  requirements  for 
participation  in  the  activity  in  question. 
It  would  be  permissible,  therefore,  to 
exclude  without  an  individual 
evaluation  all  persons  who  are  blind  in 
both  eyes  from  eligibility  for  a  license  to 
operate  a  commerical  vehicle  in 


interstate  commerce;  but  it  may  not  be 
permissible  to  disqualify  automatically 
all  those  who  are  blind  in  just  one  eye. 

In  addition,  section  504  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment.  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  which  the 
program  is  conducted  are  inaccessible. 
Paragraph  (b)(l)(iii).  therefore,  requires 
that  the  opportunity  to  participate  or 
benefit  afforded  to  a  handicapped 
person  be  as  effective  as  that  afforded 
to  others.  The  later  sections  on  program 
accessibility  (SS  — 149- — 151)  and 

communications  (I 160)  are  specific 

applications  of  this  principle. 

Despite  the  mandate  of  paragraph  (d) 
that  the  agency  administer  its  programs 
and  acUvities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  handicapped  persons, 
subparagraph  (b)(l)(iv),  in  conjunction 
with  paragraph  (d),  permits  the  agency 
to  develop  separate  or  different  aids, 
benefits,  or  services  when  necessary  to 
provide  handicapped  persons  with  an 
equal  opportunity  to  participate  in  or 
benefit  from  the  agency's  programs  or 
acUvities.  Subparagraph  (b)(l)(iv) 
requires  that  different  or  separate  aids, 
benefits,  or  services  be  provided  only 
when  necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective. 
subparagraph  (b)(2)  provides  that  a 
qualified  handicapped  person  still  has 
the  right  to  choose  to  participate  in  the 
program  that  is  not  designed  to 
accommodate  handicapped  persons. 

Subparagraph  (b)(l)(v)  prohibits  the 
agency  from  denying  a  qualified 
handicapped  person  the  opportunity  to 
participate  as  a  member  of  a  planning  or 
advisory  board. 

Subparagraph  (b)(l)(vi)  prohibits  the 
agency  from  limiting  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
any  aid,  benefit,  or  service. 

Subparagraph  (b)(3)  prohibits  the 
agency  from  utilizing  criteria  or  methods 
of  administration  that  deny 
handicapped  ftersons  access  to  the 
agency's  programs  or  activities.  The 
phrase  "criteria  or  methods  of 
administration"  refers  to  official  written 
agency  policies  and  to  the  actual 
practices  of  the  agency.  This 
subparagraph  prohibits  both  blatantly 
exclusionary  policies  or  pracfices  and 
nonessential  policies  and  practices  that 
are  neutral  on  their  face,  but  deny 
handicapped  persons  an  effective 
opportunity  to  participate. 
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Subperagrairfir  (bff4>  specifferallY 
applies  the  profcibiteoit  emmciated  in 

§ T30(bK3) «» the  process  of  setect^ 

sites  for  consftTict^oB  of  new  fecflities  or 
existing  factlicies  Ib>  ^  ise^  6y  Ae 
agency.  Subparaigraph'  ftrK^  does  net 
apply  to  coRstTuGtion  of  adtirtionah 
buildings  st  an  odsling  »Ue. 

Subparagrapl*  fHfS^  praftibrti  Ae 
agency,  in  itm  sciectna  of  pracaicuwrnf 
contractors,  &«n:  niflg  ciiteria  tkafe 
subject  qiiaifiedilnBriieappcrf  pcrsoos 
to  discriiiiiityW—  •■  ibe:  bona  af 
handicap. 

Paragraph  fb^ai  psehibits  tfie  vcgBaE^ 
from  discnaninatfa^f  against  qxcdified 
handicapped  tJgraulM  on  Ae  basis  at 
handicap  in  the-gtandng-of  licensea  or 
certificatioM.  A  pctaen  i«  a  "^ahfiedi 
handicapped  pcssaa"  vnA  lespad  to 
licensing  or  certtf icatiaiH  ii  he  or  she  can 
meet  the  essential  eligihiiity 
requirements  far  rec*»ria|  the  license  or 

certification  t«ee  i Kffl^. 

In  addition,  the  agencf  may  nol 
establish  requirementa  lor  the  programs 
or  activities  of  licanaeeA  or  eertified 
entities  that  subject  (fualilisd 
handicapped  persons  to  discrimination 
on  the  basis  oif  handicap.  For  example, 
the  agency  must  comply  vaih  tbia 
requirement  when  eslablisfaing  safety 
standards  for  tlie  operations  of 
licensees.  In  that  case  the  agency  must 
ensure  that  standards  that  it 
promulgates  do  not  discriminate  against 
the  employment  af  qualifaedt 
handicapped  persoos  io  an 
impermissible  manner. 

Paragraph  (bK&l  does  not  extend 
section  504  directly  to  the  programs,  ot 
activities  of  licensees  or  certified 
entities  themselves.  The  programs  or 
activities  of  Federal  Bcensees  or 
certified  entities  are  not  themselves 
federally  conducted  programs  or 
activities  nor  are  they  programs  or 
activities  receiving  Federal  financial 
assistance  merely  by  virtae  of  tfte 
Federal  license  or  certificafe.  However, 
as  noted  above,  section  504r  may  affect 
the  content  of  the  rules.  estabRshed  by 
the  agency  for  the  operation  of  the 
program  or  activity  of  the  licensee  or 
certified  entity,  and  thereby  indirectly 
affect  limited  aspects  of  their 
operations. 

Some  commenters  argued  that  tfie 
regulation  should  extend  to  the 
activities  of  licensees  or  certified 
entities,  citing  Community  Television  of 
Southern  California  v.  Gottfried.  459 
U.S.  498  (1983).  In  that  case,  the  Court 
held  that  section  504  as  appfied  to 
federally  assisted  programs  did  not 
require  the  Federal  Communications 
Commission  to  prohibit  discrimination 
on  the  basis  of  handicap  by  licensed 
broadcasters,  but  that  "the  policies 


underlying  the  Communications  Act" 
might  authorize  the  Commission  to  issue 
a  regulation  govermng  aach 
discrimination.  The  Ciuorl  did  not, 
however,  indicate  that  section  504  itself 
could  serve  as  the  source  of  such 
regulatory  authority. 

The  Court  has  held  tfiat  "the  use  of 
the  words  '^u&Ik  iateresf  m  a 
regulatory  statute  is  net  a  broad  license 
to  promote  the  general  public  welfare. 
Rather  the  words  fake  meaning  from  the 
purposes,  af  the  regufetory  legislation.." 
NationaF Association  far  tlie 
Advancement  of  Colored Peopte  v. 
Federal  Power  Commission,  425  U.S. 
662.  698  (1976).  Section  504  does  not  of 
itself  extend  an  agency's  re^atory 
authority  to  tlic  activities  of  licensees  or 
certified  entities. 

Same  commentecs  ob^cted  to  the 
omisaioa  o£  a  paragraph  from  the 
regulations  for  tederaily  acsisted 
programs  that  prohibita.  a  recipient  ftom 
providing  significant  assistance  ta  an 
organization  that  discriminates.  To  the 
extent  that  assistance  from  the  agency 
would  provide  significant  support  to  an 
organization,  it  would  constitute  Federal 
financial  assistance  ami  the 
organization,  as  a  racipienf  af  such 
assistance,  would  be- covered  by  the 
section  564  regulation  for  federally 
assisted  programs.  The  regulatory 
"significant  assistance"  provision, 
however,  would  be  inappropriate  in  a 
regulation  applying  only  to  federally 
conducted  programs  or  activities. 

Paragraph  (g}  in'ovides  that  programs 
conducted  pursuant  to  a  Federal  statute 
or  Executive  order  that  is  designed  to 
benefit  only  handicapped  persons  or  a 
given  claes  of  handicapped  persons  may 
be  limited  to  those  handicapped 
persons. 

Paragraph  fd),  discussed  above, 
provides  that  the  agency  must 
administer  programs  and  activities  in 
the  most  integrated  setting  appropriate 
to  the  needs  of  qualified  handicapped 
persons. 

Section .140    Employment. 

Section 140    Prohibits 

discrimination  on  the  basis  of  handicap 
in  employment  by  the  agency.  Courts 
have  held  that  section  504.  as  amended 
in  1978,  covers  the  employment 
practices  of  Executive  agencies. 
Gardner  v.  Morris.  752  F.2d  1271, 1277 
{8th  Cir.  1985);  Smith  v.  U.S.  Postal 
Service.  742  F.2d  257.  259-280  t6th  Cir. 
1984):  Prewitt  v.  United  States  Postal 
Service.  862  F.2d  292,  302-04  [5th  Cir. 
1981).  Contra  McGuiness  v.  U.S.  Postal 
Service.  744  F.2d  1318. 1320-21  (7th  Cir. 
1984);  Boydv.  U.S.  Postal  Service.  752 
F.2d  410.  413-14  (9th  Cir.  1985). 


Courts  uniformly  have  held  that,  in 
order  to  give  effect  to  section  501  of  the 
Rehabilitation  Act  which  covers 
Federal  employment,  the  administrative 
procedures  of  section  501  mast  be 
followed  in  processing  complaints  of 
employment  discrirarnation  under 
section  504.  Smith.  742  F.2d  at  262; 
Prewitt.  682  F.2d  at  304.  Accordingly, 

§ 140  (Employment)  of  this  rule 

adopts  the  defmitions,  requirements, 
and  procedures  of  section  501  as 
estabfished  in  regulations,  of  the  Equal 
Empfoymenk  Opportunity  Commission 
(EEOCl  at  29  CFB.  Part  li81i  In  addition 

to  thi&  section,  { l:70(.b)i  specifies  that 

the  agency  will  use  the  existing  EEOC 
procedures  to  resolve  allegations  of 
employment  discrimination. 

The  final  rule  has  not  been  changed, 
except  that  a  reference  to  the  Equal 
Employment  Opportunity  Commission 
has  been  added.  Responsibility  for 
coordinating  enfercement  of  Federal 
laws  prohibiting  discrimination  in 
employment  is  assigned  to  the  EEOC  by 
Executive  Order  12067  (3  CFR,  Comp. 
1979,  p.  206).  Under  this  authority,  the 
EEOC  establishes  government-wide 
standards  on  nondiscrimination  in 
employment  on  the  basis  of  handicap. 
While  this  rule  could  define  terms  with 
respect  to  employment  and  enumerate 
what  practices  are  covered  and  what 
requirements  apply,  the  agency  has 
adopted  EEOC's  recommendation  that 
to  avoid  duplicative,  competing,  or 
conflicting  standards  with  respect  to 
Federal  employment,  reference  in  these 
regulations  to  the  government-wide 
EEOC  rules  is  sufficient.  The  class  of 
Federal  employees  and  applicants  for 
employment  covered  by  section  504  is 
identical  to  or  subsumed  within  that 
covered  by  section  501.  To  apply 
different  or  lesser  standards  to  persons 
alleging  violations  of  section  504  could 
lead  unnecessarily  to  confusion  in  the 
enforcement  of  the  Rehabilitation  Act 
with  respect  to  Federal  employment. 

Section .149    Program  accessibility: 

Discrimination  prohibited. 

Section 149    States  the  general 

nondiscrimination  principle  underlying 
the  program  accessibility  requirements 
of  sections 150  and  — 151. 

Section .150    Program  accessibility: 

Existing  facilities. 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.57).  with  certain 

modifications.  Thus.  9 150  requires 

that  the  agency's  program  or  activity. 
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when  viewed  in  its  entirety,  be  readily 
accessible  to  and  usable  by 
handicapped  persons.  The  regulation 
also  makes  clear  that  the  agency  is  not 
required  to  make  each  of  its  existing 

facilities  accessible  (§ 150(a)(1)). 

However.  §  _.150,  unlike  28  CFR  41.58- 
41.57,  places  explicit  limits  on  the 
agency's  obligation  to  ensure  program 
accessibility  (§  _.150[a)(2),  (a)(3)). 

Paragraph  (a)(2),  which  establishes  a 
special  limitation  on  the  obligation  to 
ensure  program  accessibility  in  historic 
preservation  programs,  is  discussed 
below  in  connection  with  paragraph  (b). 

The  "undue  financial  and 
administrative  burdens"  language  found 

at  § 150(a)(3)  (and  paragraph  (d)  of 

§ 160,  discussed  below)  is  based  on 

the  Supreme  Court's  Davis  holding  that 
section  504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens. "  442  U.S.  at  412.  Since  Davis. 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens  "  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See.  e.g..  Dopico  v.  Goldschmidt,  supra; 
American  Public  Transit  Association  v. 
Lewis  [APTA],  supra. 

This  interpretation  is  also  supported 
by  the  Supreme  Court's  recent  decision 
in  Alexander  v.  Choate.  105  S.  Ct.  712 
(1985).  i4/e.YOA}c/er  involved  a  challenge 
to  the  State  of  Tennessee's  reduction  of 
inpatient  hospital  care  coverage  under 
Medicaid  from  20  to  14  days  per  year. 
Plantiffs  argued  that  this  reduction 
violated  section  504  because  it  had  an 
adverse  impact  on  handicapped 
persons.  The  Court  assumed  without 
deriding  that  section  504  reaches  at 
least  some  conduct  that  has  an 
unjustifiable  dispact  impact  on 
handicapped  people,  but  held  that  the 
reduction  was  not  "the  sort  of  disparate 
impact"  discrimination  that  might  be 
prohibited  by  section  504  or  its 
implementing  regulation  [id.  at  720). 

Relying  on  Davis,  the  Court  said  that 
section  504  guarantees  qualified 
handicapped  persons  "meaningful 
access  to  the  benefits  that  the  grantee 
offers"  [id.  at  721)  and  that  "reasonable 
adjustments  in  the  nature  of  the  benefit 
being  offered  must  at  times  be  made  to 
assure  meaningful  access."  Id.  at  n.21 
(emphasis  added).  However,  section  504 
does  not  require  "'changes,' 
'adjustments.'  or  "modifications'  to 
existing  programs  that  would  be 
'substantial' ...  or  that  would 
constitute  'fundamental  alter8tion|s]  in 


the  nature  of  a  program" "  [id.  at  n.20) 
(citations  omitted). 

Alexander  supports  the  position, 
based  on  Davis  and  the  eariier.  lower 
court  decisions,  that  in  some  situations, 
certain  accommodations  for  a 
handicapped  person  may  so  alter  an 
agency's  program  or  activity,  or  entail 
such  extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
discriminatory.  Thus,  failure  to  include 
such  an  "undue  burdens"  provision 
could  lead  to  judicial  invalidation  of  the 
regulation  or  reversal  of  a  particular 
enforcement  action  taken  pursuant  to 
the  regulation.  This  provision  is 
therefore  unchanged  from  the  proposed 
rule. 

Some  commenters  asserted  that  the 
holding  in  Davis  was  that  the  plaintiff 
was  not  a  qualified  handicapped  person 
and  that  the  subsequent  reference  to 
"undue  financial  and  administrative 
burdens"  was  mere  dicta.  This  view 
overlooks  the  interpretations  of  Davis 
provided  by  the  Federal  circuit  court 
cases  mentioned  above.  The  APTA  and 
Dopico  decisions  make  it  clear  that 
financial  burdens  can  limit  the 
obligation  to  comply  with  section  504. 
See  also  New  Mexico  Association  for 
Retarded  Citizens  v.  New  Mexico.  678 
F.2d  847  (lOlh  Cir.  1982).  In  addition,  the 
Court  in  Alexander  held  that  the 
"administrative  costs"  of  subjecting  any 
action  affecting  Medicaid  recipients  to  a 
detailed  analysis  of  its  effects  on 
handicapped  people  "would  be  well 
beyond  the  accommodations  that  are 
required  under  Davis."  (105  S.  Ct.  at 
725.) 

One  comment  included  a  lengthy 
analysis  opposing  the  undue  burdens 
defense.  Tliis  comment  was  premised  on 
the  assumption  that  the  proposed 
regulation  was  substantively 
inconsistent  with  the  regulations  for 
federally  assisted  programs.  This 
assumption  is  incorrect.  Judicial 
interpretations  have  established  that 
neither  section  504  nor  the  regulations 
for  federally  assisted  programs  establish 
an  unlimited  obligation  to  modify 
programs  or  activities  to  accommodate 
handicapped  persons. 

This  comment  also  argued  that  APTA 
is  no  longer  good  law,  in  view  of  the 
Supreme  Court's  decision  in 
Consolidated  Rail  Corp.  v.  Darrone,  104 
S.  Ct.  1248  (1984)  [Conrail],  in  which  the 
Court  said  that  Congress  intended, 
through  the  1978  amendments  to  the 
statute,  to  codify  the  HEW  regulation. 
Other  commenters  also  argued  that 
Conrail  prohibits  departures  from  the 
language  of  the  federally  assisted 
regulation.  The  Conro// decision 
addressed  only  the  question  of 


employment  coverage  under  the  Statute 
and  cannot  be  read  to  mean  that 
Congress  "codified"  other  parts  of  the 
regulation.  Furthermore,  the  undue 
burdens  defense  is  not  inconsistent  with 
the  HEW  regulation;  in  fact,  the 
employment  provisions  of  the  HEW 
regulation — those  addressed  in 
Conrail — do  include  an  "undue 
hardship"  defense.  This  position  is 
confirmed  by  the  Supreme  Court's 
decision  in  Alexander.  There  the  Court 
referred  to  its  previous  recognition  in 
Conrail  of  the  regulation  as  "an 
important  source  of  guidance  on  the 
meaning  of  S  504,"  Alexander,  105  St.  Ct. 
at  722,  n.24.  and  at  the  same  time,  as 
discussed  above,  emphasized  that 
section  504  does  not  mandate  extensive 
costs  and  administrative  burdens. 

The  agency  is  adopting  the  proposed 
rule's  procedural  requirements  for 
application  of  the  "fundamental 
alteration"  and  "undue  financial  and 
administrative  burdens"  language.  The 
agency  believes  that,  in  most  cases. 
making  an  agency  program  accessible 
will  not  result  in  undue  burdens.  In 
determining  whether  financial  and 
administrative  burdens  are  undue,  all 
agency  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity  should  be 
considered.  The  burden  of  proving  that 

compliance  with  S 150(a)  would 

fundamentally  alter  the  nature  of  a 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens  rests  with  the  agency.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  or  his  or  her 
designee  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  Any  person 
who  believes  that  he  or  she  or  any 
specific  class  of  persons  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliance 
procedures  established  in  §  — 170. 
Finally,  even  if  there  is  a  determination 
that  making  a  program  accessible  will 
fundamentally  alter  the  nature  of  the 
program,  or  will  result  in  undue 
financial  and  administrative  biuxlens, 
the  agency  must  still  take  action,  short 
of  that  outer  limit,  that  will  open 
participation  in  the  agency  program  to 
disabled  persons  to  the  fullest  extent 
possible. 

One  commenter  argued  that  the 
decision  that  an  action  would  result  in 
undue  burdens  should  be  based  on  the 
resources  of  the  agency  as  a  whole.  The 
agency  believes  that  its  entire  budget  is 
an  inappropriate  touchstone  for  making 
determinations  as  to  undue  financial 
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and  administrative  burdens.  Parts  of  the 
agency's  budget  may  be  earmarked  for 
speciflc  purposes  and  are  simply  not 
available  for.  use  in  making  the  agency's 
programs  accessible  to  disabled 
persons. 

Paragraph  (b)(1)  sets  forth  a  number 
of  means  by  which  program 
accessibility  may  be  achieved,  including 
redesign  of  equipment,  reassignment  of 
services  to  accessible  buildings,  and 
provision  of  aides.  In  choosing  among 
methods,  the  agency  shall  give  priority 
consideration  to  those  that  will  be 
consistent  with  provision  of  services  in 
the  most  integrated  setting  appropriate 
to  the  needs  of  handicapped  persons. 
Structural  changes  in  existing  facilities 
are  required  only  when  there  is  no  other 
feasible  way  to  make  the  agency's 
program  accessible.  The  agency  may 
comply  with  the  program  accessibility 
requirement  by  delivering  services  at 
alternate  accessible  sites  or  making 
home  visits  as  appropriate. 

Section .lS0(b)(2)  provides  an 

additional  limitation  on  the  obligation  to 
ensure  program  accessibility  that  is 
applicable  only  to  historic  preservation 
programs.  In  order  to  avoid  possible 
conflict  between  the  congressional 
mandates  to  preserve  historic  properties 
on  the  one  hand  and  to  eliminate 
discrimination  against  handicapped 

persons  on  the  other,  § 150(a)(2) 

provides  that  in  historic  preservation 
programs  the  agency  is  not  required  to 
take  any  action  that  would  result  in  a 
substantial  impairment  of  significant 
historic  features  of  an  historic  property. 

Nevertheless,  because  the  primary 
benefit  of  an  historic  preservation 
program  is  uniquely  the  experience  of 

tlie  historic  property  itself,  S .150(b)(2) 

requires  the  agency  to  give  priority  to 
methods  of  providing  program 
accessibility  that  permit  handicapped 
persons  to  have  physical  access  to  the 
historic  property.  This  priority  on 
physical  access  may  also  be  viewed  as  a 
specific  application  of  the  general 
requirement  that  the  agency  administer 
programs  in  the  most  integrated  setting 
appropriate  to  the  needs  of  qualified 

handicapped  persons  (§ 130(d)).  Only 

when  providing  physical  access  would 
result  in  a  substantial  impairment  of 
signifiant  historic  features,  a 
fundamental  alteration  in  the  nature  of 
the  program,  or  in  undue  flnancial  and 
administrative  burdens,  may  the  agency 
adopt  alternative  methods  for  providing 
program  accessibility  that  do  not  ensure 
physical  access.  Examples  of  some 
alternative  methods  are  provided  in 
i  _.150(b)(2). 

The  special  limitation  on  program 

accessibility  set  forth  in  § 150(a)(2)  is 

applicable  only  to  programs  that  have 


preservation  of  historic  properties  as  a 
primary  purpose  (see  supra  deflnition  of 
"historic  preservation  program," 

i 103).  Narrow  application  of  the 

special  limitation  is  justified  because  of 
the  inherent  flexibility  of  the  program 
accessibility  requirement.  Where 
historic  preservation  is  not  a  primary 
purpose  of  the  program  the  agency  is  not 
bound  to  a  particular  facihty.  It  can 
relocate  all  or  part  of  its  program  to  an 
accessible  facility,  make  home  visits,  or 
use  other  standard  methods  of  achieving 
program  accessibility  without  making 
structural  alterations  that  might  impair 
significant  historic  features  of  the 
historic  property. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b),  the  agency  must 
make  any  necessary  structural  changes 
in  facilities  as  soon  as  practicable,  but 
in  no  event  later  than  three  years  after 
the  effective  date  of  this  regulation. 
Where  structural  modifications  are 
required,  a  transition  plan  shall  be 
developed  within  six  months  of  the 
effective  date  of  this  regulation.  Aside 
from  structural  changes,  all  other 
necessary  steps  to  achieve  compliance 
shall  be  taken  within  sixty  days. 

Section .151    Program  accessibility: 

New  construction  and  alterations. 

Overlapping  coverage  exists  with 
respect  to  new  construction  under 
section  504,  section  502  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  792),  and  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157).  Section  _.151 
provides  that  those  buildings  that  are 
constructed  or  altered  by,  on  behalf  of. 
or  for  the  use  of  the  agency  shall  be 
designed,  constructed,  or  altered  to  be 
readily  accessible  to  and  usable  by 
handicapped  persons  in  accordance 
with  41  CFR  101-19.600  to  101-19.607. 
This  standard  was  promulgated 
pursuant  to  the  Architectural  Barriers 
Act  of  1968.  as  amended  (42  U.S.C.  4151- 
4157).  It  is  appropriate  to  adopt  the 
existing  Architectural  Barriers  Act 
standard  for  section  504  compliance 
because  new  and  altered  buildings 
subject  to  this  regulation  arealso 
subject  to  the  Architectural  Barriers  Act 
and  because  adoption  of  the  standard 
will  avoid  duplicative  and  possibly 
inconsistent  standards. 

This  regulation  does  not  require  that 
buildings  leased  after  the  effective  date 
of  the  regulation  meet  the  new 

construction  standards  of  S 151, 

rather  than  the  program  accessibility 

standard  for  existing  facilities  in 

§ 150.  Federal  practice  under  section 


504  has  always  treated  newly  leased 
buildings  as  subject  to  the  existing 
facility  program  accessibility  standard. 
Unlike  the  construction  of  new  buildings 
where  architectural  barriers  can  be 
avoided  at  little  or  no  cost,  the 
application  of  new  construction 
standards  to  an  existing  building  being 
leased  raises  the  same  prospect  of 
retrofitting  buildings  as  the  use  of  an 
existing  Federal  facility,  and  the  agency 
believes  the  same  program  accessibility 
standard  should  apply  to  both  owned 
and  leased  existing  buildings. 

Section .160    Communications. 

Section 160    Requires  the  agency 

to  take  appropriate  steps  to  ensure 
effective  communication  with  personnel 
of  other  Federal  entities,  applicants, 
participants,  and  members  of  the  public. 
These  steps  include  procedures  for 
determining  when  auxiliary  aids  are 

necessary  under  S 160(a)(1)  to  afford  a 

handicapped  person  an  equal 
opportunity  to  participate  in,  and  enjoy 
the  benefits  of.  the  agency's  program  or 
activity.  They  also  include  an 
opportunity  for  handicapped  persons  to 
request  the  auxiliary  aids  of  their 
choice.  This  expressed  choice  shall  be 
given  primary  consideration  by  the 

agency  (§ 160{a)(l)(i)).  The  agency 

shall  honor  the  choice  unless  it  can 
demonstrate  that  another  effective 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 

required  under  § 160(d).  That 

paragraph  limits  the  obligation  of  the 
agency  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it  (see  supra  preamble 

discussion  of  § 150(a)(3)).  Unless  not 

required  by  § 160(d),  the  agency  shall 

provide  auxiliary  aids  at  no  cost  to  the 
handicapped  person. 

One  commenter  argued  that  the 
communications  section  should  require 
that  communications  for  handicapped 
people  be  "equal"  to  those  for  non- 
handicapped  people,  not  merely 
"effective."  The  regulation  requires  the 
agency  to  provide  auxiliary  aids  to 
ensure  that  handicapped  people  have 
"an  equal  opportunity  to  participate  in. 
and  enjoy  the  benefits  of,  a  program  or 
activity  conducted  by  the  agency." 
Where  the  form  of  communication  is 
different  for  handicapped  people  than 
for  non-handicapped  people  (e.g.. oral 
instead  of  written  for  blind  people,  sign 
language  instead  of  speech  for  deaf 
people)  the  effectivness  of  the 
communication  is  the  only  appropriate 
measurement  of  equality  of  treatment. 

In  some  circumstances,  a  notepad  and 
written  materials  may  be  sufficient  to 


permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be,  particularly  when  the  information 
being  communicated  is  complex  or 
exchanged  for  a  lengthy  period  of  time 
[e.g.,  a  meeting)  or  where  the  hearing- 
impaired  applicant  or  participant  is  not 
skilled  in  spoken  or  written  language.  In 
these  cases,  a  sign  language  interpreter 
may  be  appropriate.  For  vision-impaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 
general,  the  agency  intends  to  inform  the 
public  of:  (1)  The  communications 
services  it  offers  to  afford  handicapped 
persons  an  equal  opportunity  to 
participate  in  or  benefit  from  its 
programs  or  activities,  (2)  the 
opportunity  to  request  a  particular  mode 
of  communication,  and  (3)  the  agency's 
preferences  regarding  auxiliary  aids 
when  several  different  modes  are 
effective. 

When  sign  language  interpreters  are 
necessary,  the  agency  may  require  that 
it  be  given  reasonable  notice  prior  to  the 
proceedings  of  the  need  for  an 
interpreter.  Moreover,  the  agency  need 
not  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 

nature  (§ 160(a)(l)(ii)).  For  example, 

the  agency  need  not  provide  eye  glasses 
or  hearing  aids  to  applicants  or 
participants  in  its  programs.  Similarly, 
the  regulation  does  not  require  the 
agency  to  provide  wheelchairs  to 
persons  with  mobility  impairments. 

One  commenter  suggested  that  the 
language  in  proposed  S  — 160(a)(l)(ii) 
that  states  that  the  agency  need  not 
provide  individually  prescribed  devices 
or  readers  for  personal  use  or  study  be 
modified  to  state  that  such  devices  are 
not  required  for  "nonprogram  material." 
This  suggestion  has  not  been  adopted 
because  it  is  less  clear  than  the  existing 
formulation,  which  is  intended  to 
distinguish  between  communications 
that  are  necessary  to  obtain  the  benefits 
of  Federal  programs  and  those  that  are 
not,  and  which  parallels  the 
requirements  of  the  Federal 
government's  section  504  regulations  for 
federally  assisted  programs.  For 
example,  a  federally  operated  library 
would  have  to  ensure  effective 
communication  between  its  librarian 
and  a  patron,  but  not  between  the 
patron  and  a  friend  who  had 
accompanied  him  or  her  to  the  library. 
Paragraph  (b)  requires  the  agency  to 
provide  information  to  handicapped 
persons  concerning  accessible  services, 
activities,  and  facilities.  Paragraph  (c) 
requires  the  agency  to  provide  signage 


at  inaccessible  facilities  that  directs 
users  to  locations  with  information 
about  accessible  facilities. 

Section .170    Compliance  procedures. 

One  commenter  suggested  that  the 
agency  adopt  the  more  comprehensive 
compliance  procedures  adopted  by  the 
Department  of  Justice  in  its  regulation. 
The  Department  of  Justice  included  very 
detailed  procedures  that  were  tailored 
to  its  needs  and  capabilities.  The 
procedures  in  this  rule  are  less  detailed 
and  more  suitable  for  adoption  by 
agencies  with  limited  enforcement 
capacities,  but  follow  the  same  basic 
scheme  as  those  in  the  Department  of 
Justice's  rule.  To  the  extent  that 
additional  procedural  guidance  is 
appropriate  to  the  agency,  the  agency 
will  adopt  it  in  the  form  of  internal 
guidelines. 

Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agency  will  process  employment 
complaints  according  to  procedures 
established  in  existing  regulations  of  the 
EEOC  (29  CFR  Part  1613)  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791). 

Paragraph  (c)  of  the  proposed  rule 
provided  that  the  head  of  the  agency 
would  designate  an  official  to  be 
responsible  for  coordinating 
implementation  of  this  section.  Since  the 
proposed  rule  was  published,  the  Office 
of  the  Federal  Register  has  developed  a 
method  whereby  individual  agencies 
participating  in  a  joint  publication  may 
amend  the  jointly  published  regulatory 
text  to  incorporate  individual  variations. 
Accordingly,  the  participating  agencies 
are  making  that  designation  through  this 
publication  and  are  also  providing  an 
address  to  which  complaints  may  be 
sent. 

The  agency  is  required  to  accept  and 
investigate  all  complete  complaints 

(5 170(d)).  If  it  determines  that  it  does 

not  have  jurisdiction  over  a  complaint,  it 
shall  promptly  notify  the  complainant 
and  make  reasonable  efforts  to  refer  the 
•  complaint  to  the  appropriate  entity  of 
the  Federal  government  (5  — 170(e)). 

One  commenter  on  the  compliance 
procedures  suggested  that  the  agency 
should  be  required  to  refer  a  complaint 
to  the  appropriate  agency  when  it  does 
not  have  jurisdiction  over  it.  The 
proposed  rule  merely  required  the 
agency  to  make  reasonsable  efforts  to 
do  so.  The  agency  has  not  adopted  this 
suggestion  because  of  several  possible 
circumstances  in  which  the  agency 
might  not  be  able  to  successfully  refer  a 
complaint.  For  example,  the  agency 


might  receive  a  complaint  that  no 
Federal  agency  would  have  jurisdiction 
over  or  that  did  not  contain  sufficient 
information  to  identify  the  appropriate 
agency. 

Paragraph  (f)  requires  the  agency  to 
notify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 
or  section  502  was  designed, 
constructed,  or  altered  in  a  manner  that 
does  not  provide  ready  access  to  and 
use  by  handicapped  persons. 

Paragraph  (g)  requires  the  agency  to 
provide  to  the  complainant,  in  writing, 
findings  of  fact  and  conclusions  of  law, 
the  relief  granted  if  noncompliance  is 
found,  and  notice  of  the  right  to  appeal 

(5 170(g)).  One  appeal  within  the 

agency  shall  be  provided  (S  — 170(i)). 
The  appeal  will  not  be  heard  by  the 
same  person  who  made  the  initial 
determination  of  compliance  or 
noncompliance  (5  — .170(i)). 

Paragraph  (1)  permits  the  agency  to 
delegate  its  authority  for  investigating 
complaints  to  other  Federal  agencies. 
However,  the  statutory  obligation  of  the 
agency  to  make  a  final  determination  of 
compliance  or  noncompliance  may  not 
be  delegated. 

NATIONAL  CAPITAL  PLANNING 
COMMISSION 

1  CFR  Part  457 

FOR  FURTHER  INFORMATION  CONTACR 

Katherine  Bams  Soffer,  General 
Counsel,  1325  G  Street  NW., 
Washington,  DC.  20576  (202)  724-0170  or 
(202)  724-7678  (TDD). 

List  of  Subjects  in  1  CFR  Part  457 

Blind,  Civil  rights.  Deaf,  Disabled, 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination,  Physically 
handicapped. 

Title  1  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  457  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  457— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
NATIONAL  CAPITAL  PLANNING 
COMMISSION 

457.101  Purpose. 

457.102  Application. 

457.103  Definitions. 
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457.104-457.109    [Reservedl 

457.110  Self-evaluation. 

457.111  Notice. 
457.112-457.129    (Reserved] 
457.130    General  prohibitions  against 

discriniinatioii. 
457.131-457.139    (Reaerved) 
457.140    Employment 
457.141-457.148    {Reserved) 

457.149  Program  accessibility: 
Discrimination  prohibited. 

457.150  Program  accessibility:  Existing 
facilities. 

457.151  Program  accessibility:  New 
construction  and  alterations. 

457.152-457.159    [Reserved] 
457.100    Communications. 
457.iei-457.189    IReserved] 
457.170    Compliance  procedures. 
457.171-812.999    (Reserved] 

Authority:  29  US.C.  794. 

2.  Part  457  is  further  amended  by 
revising  paragraph  (c)  in  §  457.170  to 
read  as  follows: 

S  457.170    CompNanc*  procedures. 


(c)  The  Executive  Director  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Equal 
Employment  Opportunity  Director. 
National  Capital  Planning  Commission. 
1325  G  Street  NW..  Washington.  DC 
20576. 


Katherine  Bams  Soffer, 

General  Counsel. 


NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POUCY 

1  CFR  Part  500 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  Landini,  National  Commission 
for  Employment  Policy.  Suite  30a  1522  K 
Street  NW..  Washington.  DC  20005.  (202) 
724-1545.  (202)  724-7678  (TDD). 

List  of  Subjects  in  1  CFR  Part  508 

Blind.  Civil  rights.  Deaf.  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped. 

Nondiscrimination,  Physically 
handicapped. 

Title  1  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  500  is  added  as  set  forth  at  the 
end  of  this  document. 


PART  500— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POUCY 

Sec. 

500.101  Purpose. 

500.102  AppticatJon. 

500.103  Definitions. 
500.104-50ai08    (Reserved] 

500.110  Self-evaiuatioa. 

500.111  Notice. 
500.112-50ai2g    (Reserved) 
500.130    General  prohibitions  against 

discrimination. 
500.131-500.139    [Reserved] 
500.140    Employment. 
500.141-500.148    (Reserved) 

500.149  Program  accessibility: 
Discrimination  prohibited. 

500.150  Program  accessibility:  Existing 
facilities. 

500.151  Program  accessibility:  New 
construction  and  alterations. 

500.152-500.159    [Reserved] 
500.160    Communications. 
500.161-500.169    [Reserved] 
500.170    Compliance  procedures. 
500.171-50.999    [Reserved] 

Authority:  29  U.S.C.  794. 

2.  Part  500  is  further  amended  by 
revising  paragraph  (c)  in  i  500.170  to 
read  as  follows: 

§  500. 1 70    Compliance  procedures. 

*  •        •        *        • 

(c)  The  Director  shall  be  responsible 
for  coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to 
Director.  National  Commission  for 
Employment  Policy.  Suite  300. 1522  K 
Street  NW..  Washington.  DC  20005. 

•  *        •        *        • 

Carol  |.  Romero, 

Acting  Director.  National  Commission  for 
Employment  Policy. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  4 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  E.  Tucker,  Office  of  Small 
and  Disadvantaged  Business 
Utilization/Civil  Rights,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20553.  (301)  492-7697,  (202)  724-7678 
(TDD). 

List  of  Subjects  in  10  CFR  Part  4 

Administrative  practice  and 
procedure.  Blind.  Civil  rights.  Deaf, 
Disabled.  Discrimination  against 
handicapped.  Equal  employment 
opportunity.  Federal  aid  program. 
Federal  buildings  and  facilities. 
Handicapped.  Nondiscrimination. 


Physically  handicapped.  Reporting  and 
recordkeeping  requirements. 

Title  10  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  4— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  COMMISSION 
PROGRAMS 

1.  The  authority  citation  for  Part  4  is 
revised  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended  (42  U.S.C.  2201):  sec.  274.  73  Stat. 
688,  as  amended  (42  U.S.C.  2021);  sec.  201,  88 
Stat.  1242,  as  amended  (42  U.SC.  5841):  sec. 
207,  Pub.  L  95-804,  92  Stat.  3033. 

Subpart  A  also  issued  under  sees.  602-605, 
Pub.  L.  8&-352,  78  Stat.  252.  253  (42  U.S.C. 
2000d-l— 2000d-4);  sec.  401,  88  Stat.  1254  (42 
U.S.C.  5891).  Subpart  B  also  issued  under  sec. 
504,  Pub.  L  93-112,  87  Stat.  394  (29  U.S.C. 
706);  sec.  119.  Pub.  L  95-602,  92  Stat.  2984  (29 
use.  794);  sec.  122,  Pub.  L  95-602.  92  Stat. 
2984  (29  U.S.C.  708(6)).  Subpart  E  also  issued 
under  29  U.S.C.  794. 

2.  Subpart  E  is  added  to  10  CFR  Part  4 
to  read  as  set  forth  at  the  end  of  this 
document. 

Subpart  E— enforcement  of 
Nondiscrimination  on  ttie  Basis  of  Handicap 
In  Programs  or  Activities  Conducted  by  the 
U.S.  Nuclear  Regulatory  Commission 

Sec. 

4.501  ( 101)  Purpose. 

4.502  ( 102)  Application. 

4.504  ( 103)  Definitions. 

4.504  { 104)  to  4.509  (—.109)  [Reserved] 

4.510  ( 110)  Self-evaluation. 

4.511  (—111)  Notice. 

4.512  (_112)lo4.529(— .129)  (Reserved). 

4.530  ( 130)  General  prohibitions  against 

discrimination. 

4.531  ( 131)  to  4.539  (—.139)  [Reserved] 

4.540  (—140)  Employment. 

4.541  (—141)  to  4.548  (—.148)  [Reserved] 

4.549  ( 149)  Program  accessibihty: 

DiscriminaUon  prohibited. 

4.550  ( .150)  Program  accessibility:  Existing 

facilities. 

4.551  ( .151)  Program  accessibility:  New 

construction  and  alterations. 

4.552  (—152)  to  4.559  (—.159)  [Reserved] 

4.560  ( 160)  Communications. 

4.561  (—161)  to  4.569  (—.169)  [Reserved] 

4.570  ( 170)  Compliance  procedures. 

4.571  ( in)  to  4.999  {— .999)  [Reserved] 

3.  In  5  4.57a  paragraph  (c)  is  revised 
to  read  as  follows: 

S  4.570    Compliance  procedures. 
*         •         •         •         • 

(c)  The  Civil  RigbU  Program  Manager, 
Office  of  Small  and  Disadvantaged 
Business  Utilization/ Civil  Rights,  shall 
be  responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Nuclear 


Regulatory  Commission,  Washington. 
DC  20555. 

*         *         *         *         *    -        . 

Victor  Stello.  |r.. 

Executive  Director  for  Operations. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  794 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Benny  R.  Henson,  1776  G  Street. 
NW..  Washington.  DC  20456.  (202)  357- 
1055,  (202)  357-1050  (TDD). 

List  of  Subjects  in  12  CFR  Part  794 

Blind,  Civil  rights.  Deaf.  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities,  Handicapped. 
Nondiscrimination.  Physically 
handicapped. 

Title  12  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  794  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  794— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sec. 

794.101  Purpose, 

794.102  Application. 

794.103  Definitions. 
794.104-794.109    [Reserved] 

794.110  Self-evaluation. 

794.111  Notice. 
794.112-794.129    [Reserved] 
794.130    General  prohibitions  against 

discrimination. 
794.131-794.139    [Reserved] 
794.140    Employment. 
794.141-794.148    [Reserved] 

794.149  Program  accessibility: 
Discrimination  prohibited. 

794.150  Program  accessibility:  Existing 
facilities. 

794.151  Program  accessibility:  New 
construction  and  alterations. 

794.152-794.159    [Reserved] 
794.160    Communications. 
794.161-794.169    [Reserved] 
794.170    Compliance  procedures. 
794.171-794-fl99    [Reserved] 

Authority:  29  U.S.C.  794. 

2.  Part  794  is  further  amended  by 
revising  paragraph  (c)  in  S  794.170  to 
read  as  follows; 

§  794. 1 70    Compliance  procedures. 

*         •         •         *         • 

(c)  The  Director,  Administrative 
Ofrice,  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to 


NCUA.  1776  G  Street  NW.,  Room  7261. 
Washington,  DC  20456. 

***** 

Rosemary  Brady. 

Secretary  of  the  Board. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  149 

FOR  FURTHER  INFORMATION  CONTACT. 

Frank  H.  Alston,  III.  Equal  Employment 
Opportunity  Officer.  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW.. 
Room  202,  Washington,  DC  20581.  (202) 
254-3275  (Voice)  or  (202)  724-7678 
(TDD). 

List  of  Subjects  in  17  CFR  Part  149 

Blind.  Civil  rights.  Deaf.  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity,  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination.  Physically 
handicapped. 

Title  17  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  149  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  149— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
COMMODITY  FUTURES  TRADING 
COMMISSION 

Sec. 

149.101  Purpose. 

149.102  Application. 

149.103  Dennitions. 
149.104.149, 109    [Reserved] 

149.110  Self-evaluation. 

149.111  Notice. 
149.112-149.129    [Reserved] 
149.130    General  prohibitions  against 

discrimination. 
149.131-149139    [Reserved] 
149.140    Employment. 
149.141-149.148    [Reserved] 

149.149  Program  accessibility: 
Discrimination  prohibited. 

149.150  Program  accessibility:  Existing 
facilities. 

149.151  Program  accessibility:  New 
construction  and  alterations. 

149.152-149.159    [Reserved] 
149.160.    Communications. 
149.161-149.160    [Reserved] 
149.170    Compliance  procedures. 
149.171-149.999    [Reserved) 

Authority:  29  U.S.C  794. 

2.  Part  149  is  further  amended  by 
revising  paragraph  (c)  in  {  149.170  to 
read  as  follows; 

§  149.170    Compliance  procedures. 


(c)  The  Executive  Director  of  the 
Commission  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to  the 
Equal  Employment  Opportunity  Officer. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW..  Room 
202,  Washington,  DC  20581. 
***** 

Jean  Webb, 

Secretary  of  the  Commission. 


TENNESSEE  VALLEY  AUTHORITY 
18  CFR  Part  1313 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Osteen.  Jr.,  Associate 
General  Counsel.  Tennessee  Valley 
Authority,  Ell  B37,  400  West  Summit 
Hill  Drive,  Knoxville,  Tennessee  37902. 
(615)  632-4142  (Voice).  (615)  632-3461 
(TDD). 

List  of  Subjecto  in  18  CFR  Part  1313 

Blind,  Civil  rights.  Deaf.  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicap|}ed, 
Nondiscrimination.  Physically 
handicapped. 

Title  18  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  1313  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1313— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
TENNESSEE  VALLEY  AUTHORITY 

Sec 

1313.101  Purpose. 

1313.102  Application. 

1313.103  Definitions. 
1313.104-1313.109    (Reserved) 

1313.110  Self-evaluation. 

1313.111  Notice. 
1313.112-1313.129    [Reserved] 
1313.140    Employment. 
1313.141-1313.148    [Reserved] 

1313.149  Program  accessibility: 
Discrimination  prohibited. 

1313.150  Program  accessibility:  Existing 
facilities. 

1313.151  Program  accessibility:  New 
construction  and  alterations. 

1313.152-1313.159    [Reserved] 
1313.160.    Communications. 
1313.161-1313.169    [Reserved] 
1313.170    Compliance  procedures. 
1313.171-1313.999    [Reserved] 

Authority:  29  U.S.C.  794;  16  U.S.C.  831- 
831  dd. 

2.  Part  1313  is  further  amended  by 
revising  paragraph  (c)  in  S  1313.170  to 
read  as  follows: 


Fadetal  Registor 


/  Vol.  51,  No.  120  /  Monday,  June  23.  1986  /  Rules  and  Regulations 


Federal  Register  /  Vol.  51.  No.  120  /  Monday.  lune  23.  1986  /  Rules  and  Regulations  225891 


JM  I 


S  1313.170    ConipHawca  proc««lur—. 

*        «        *        •        * 

(c)  The  Supervisor,  Contracting  and 
Community  Assistance,  shall  be 
responsible  for  coordinating 

implementation  of  this  section. 
Complaints  may  be  sent  to  Supervisor, 
Contracting  and  Conununity  Assistance, 
Tennessee  Valley  Authority,  E5  B36,  400 
West  Summit  Hill  Drive,  Knoxville. 

Tennessee  37902. 

***** 

William  F.  WUUs. 
General  Maaager. 


DEPARTMENT  OF  STATE 
22  CFR  Part  144 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Paul  M.  Coran.  Attorney  Adviser, 
Office  of  the  Assistant  Legal  Adviser  for 
Management,  Department  of  State, 
Room  4427A  N.S.,  Washington.  DC 
20520,  (202)  647-4446  (Voice)  or  (202) 
647-8996  (TDD). 

List  of  Subjects  in  22  CFR  Part  144 

Blind,  Civil  rights.  Deaf,  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination,  Physically 
handicapped. 

Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  144  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  144— ENFORCEMENT  OF 
NONDISCRiMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
UNITED  STATES  DEPARTMENT  OF 
STATE 

Otfl*- 

144.101  Purpose. 

144.102  Application. 

144.103  Definitions. 
144.104-144.109    (Reserved] 

144.110  Self-evaluation. 

144.111  Notice. 
144.112-144.129    (Reserved) 
144.130    General  prohibitions  against 

discrimination. 
144.131-144.139     [Reserved) 
144.140    Employment. 
144.141-144.148    (Reserved) 

144.149  Program  accessibility: 
Discrimination  prohibited. 

144.150  Program  accessibility:  Existing 
facilities. 

144.151  Program  accessibility:  New 
construction  and  alterations. 

144.152-144.159     (Reserved) 
144.160    Communications. 
144.161-144.189     |Reserved| 
144.170    Compliance  procedures. 
144.171-144.999    [Reserved] 


Anttmity:  29  VS.C.  794. 

2.  Part  144  is  further  amended  by 
revising  paragraph  (c)  in  §  144.170  to 
read  as  follows: 

S  144.170    Compliance  procedure*. 
*        ♦        •         •         « 

(c)  The  Deputy  Assistant  Secretary  for 
Equal  Employment  Opportunity  and 
Civil  Rights  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to 
Deputy  Assistant  Secretary  for  Equal 
Employment  Opportunity  and  Civil 
Rights.  Department  of  State,  2201  C 
Street.  NW.,  Room  3214,  Washington, 

DC  20520. 

***** 

Dated:  May  15, 1986. 
Kenneth  Hunlar, 

Acting  Associate  Director  for  Personnel. 
Handicap  Program  Coordinator.  Department 
ofState. 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  530 

FOR  FURTHER  INFORMATION  CONTACT 

Helen  Murphy,  Handicap  Program 
Manager.  U.S.  Information  Agency,  301 
4th  Street  SW..  Washington,  DC  20547. 
Telephone:  Voice/TTY:  (202)  485-7157. 

List  of  Subjects  in  22  CFR  Part  530 

Blind,  Civil  rights  Deaf,  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination,  Physically 
handicapped. 

Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  530  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  530— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
UNITED  STATES  INFORMATION 
AGENCY 

Sec. 

530.101  Purpose. 

530.102  Application. 

530.103  Defmitions. 
530.104-530.109    [Reserved] 

530.110  Self-evaluation. 

530.111  Notice. 
530.112-530.129    [Reserved] 
530.130    General  prohibitions  against 

discrimination. 
530.1 31-53ai  39    (Reserved) 
530.140    Employment. 
530.141-530.148     [Reserved) 
530.149    Program  accessibility: 

Discrimination  prohibited. 


Sec. 

530.150  Program  accessibility;  Existing 
facilities. 

530.151  Program  accessibility:  New 
construction  and  alterations. 

530.152-530.159    (Reserved) 
530.160    Communications 
530.161-530.169     (Reserved) 
530.170    Compliance  procedures. 
530.171-530.999     (Reserved) 

Authority:  29  U.S.C.  794. 

2.  Part  530  is  further  amended  by 
revising  paragraph  (c)  in  \  530.170  to 
read  as  follows: 

§  530.170    CompNance  procedures. 

***** 

(c)  The  Director,  OfTice  of  Equal 
Employment  Opportunity  and  Civil 
Rights,  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to 
Director,  Office  of  Equal  Employment 
Opportunity  and  Civil  Rights,  United 
States  Information  Agency.  301  4th 
Street  NW..  Washington,  DC  20547. 
***** 

Woodward  Kingman, 

Associate  Director,  Bureau  of  Management 


INTER-AMERICAN  FOUNDATION 
22  CFR  Part  1005 

FOR  FURTHER  INFORMATION  CONTACT: 

Adolfo  A.  Franco  Associate  General 
Counsel.  Inter-American  Foundation. 
151  Wilson  Blvd..  Rosslyn.  VA  22209, 
Telephone:  (703)  841-3894.  TDD:  (202) 
724-7678. 

List  of  Subjects  in  22  CFR  Part  1005 

Blind.  Civil  rights.  Deaf.  Disabled, 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped. 
Nondiscrimination,  Physically 
handicapped. 

Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  1005  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1005— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
INTER-AMERICAN  FOUNDATION 

Sec. 

1005.101  Purpose. 

1005.102  Application. 

1005.103  DeHnitions. 
1005.104-1005.109     [Reserved) 

1005.110  Self-evaluation. 

1005.111  Notice. 
1005.112-1005.129    (Reserved) 
1005.130    General  prohibitions  against 

discrimination. 


Sec. 

1005.131-100S.139     [Reserved) 
1005.140    Employment. 
1005.141-1005.148    [Reserved] 

1005.149  Program  accessibility: 
Discrimination  prohibited. 

1005.150  Program  accessibility:  Existing 
facilities. 

1005.151  Program  accessibility:  New 
construction  and  alterations. 

1005.152-1005.159     [Reserved) 
1005.160    Communications. 
1005.161-1005.169    (Reserved] 
1005.170    Compliance  procedures. 
1005.171-1005.999     (Reserved) 

Authority:  29  U.S.C  794. 

2.  Part  1005  is  further  amended  by 
revising  paragraph  (c)  in  {  1005.170  to 
read  as  follows: 

§  1005.170    Compliance  procedures. 


(c)  The  General  Counsel.  Inter- 
American  Foundation,  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  General 
Counsel,  Inter-American  Foundation. 
1515  Wilson  Boulevard.  Rosslyn, 
Virginia  22209. 
***** 

Charles  M.  Berk, 
General  Counsel. 


JAPAN-UNITED  STATES  FRIENDSHIP 
COMMISSION 


Sec. 

1600.110  Self-evaluation. 

1600.111  Notice. 
1600.112-1600.129    (Reserved) 
1600.130    General  prohibitions  against 

discrimination. 
1600.131-1600.139    (Reserved]  ^ 

1600.140    Employment. 
1600.141-160ai48    (Reserved) 

1600.149  I^ogram  accessibility: 
Discrimination  prohibited. 

1600.150  l>rogram  accessibility:  Existing 
facilities. 

1600.151  Program  accessibility:  New 
construction  and  alterations. 

1600.152-1600.159     (Reserved) 
1600.160    Communications. 
1600.161-1600.169    [Reserved] 
1600.170    Compliance  procedures. 
1600.171-1600.999     [Reserved) 

Authority:  29  U.S.C.  794. 

2.  Part  1600  is  further  amended  by 
revising  paragraph  (c)  in  §  1600.170  to 
read  as  follows: 

§  1 600. 1 70    Compliance  procedures. 

***** 

(c)  The  Executive  Director,  Japan-U.S. 
Friendship  Commission,  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Executive 
Director,  Japan-U.S.  Friendship 
Commission,  1200  Pennsylvania  Avenue. 
NW..  Washington.  DC  20004. 
***** 

Lindley  S.  Sloan, 
Executive  Director. 


22  CFR  Part  1600 

FOR  FURTHER  INFORMATION  CONTACT: 

Roberta  Stewart.  1200  Pennsylvania 
Avenue  NW.,  Suite  3416,  Washington, 
DC  20004.  Telephone:  (202)  275-7712 
(TDD)  (202)  724-6768. 

List  of  Subjects  in  22  CFR  Part  1600 

Blind,  Civil  rights.  Deaf,  Disabled, 
Discrimination  against  handicapped. 
Equal  employment  opportunity,  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination,  Physically 
handicapped. 

Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  1600  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1600— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
JAPAN-UNITED  STATES  FRIENDSHIP 
COMMISSION 

Sec 

1600.101  Purpose. 

1600.102  Application. 

1600.103  Defmitions. 
1600.104-1600.109    (Reserved] 


NAVAJO  AND  HOPI  INDIAN 
RELOCATION  COMMISSION 

25  CFR  Part  720 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Tessler.  CFR  Liaison  Officer. 
Navajo  and  Hopi  Indian  Relocation 
Commission,  P.O.  Box  KK.  Flagstaff. 
Arizona,  86002,  Telephone  (602)  779- 
2721  (Voice)  or  (202)  724-6768  (TDD). 
SUPPLEMENTARY  INFORMATION:  Because 
the  majority  of  agencies  participating  in 
this  joint  publication  do  not  conduct 
housing  programs,  the  jointly  published 
regulation  does  not  include  a  provision 
specifically  applicable  to  such  programs. 
The  Navajo  and  Hopi  Indian  Relocation 
Commission  does,  however,  conduct  a 
housing  program  and  therefore  its 
regulation  must  include  guidance  on 
how  its  requirements  affect  such 
programs.  When  the  Commission 
participated  in  the  publication  of  the 
proposed  rule,  it  therefore  also  proposed 
amending  S§  720.150  and  720.151  of  the 
proposed  rule  by  adding  new 
paragraphs  (e)  and  (b),  respectively, 
requiring  that  any  home  provided  by  the 
agency  must  be  readily  accessible  to 


and  usable  by  any  handicapped  person 
who  is  a  member  of  the  household  for 
which  the  home  is  being  acquired  or 
constructed.  No  comments  were 
received  on  this  proposal  and  it  is 
included  in  this  final  rule  without 
change. 

List  of  Subjects  in  25  CFR  Part  720 

Blind,  Civil  rights.  Deaf.  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination,  Physically 
handicapped. 

Title  25  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  720  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  720— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
NAVAJO  AND  HOPI  INDIAN 
RELOCATION  COMMISSION 

Sec. 

720.101  Purpose. 

720.102  Application. 

720.103  Definitions. 
720.104-720.109     [Reserved) 

720.110  Self-evaluation. 

720.111  Notice. 
720.112-720.129    (Reserved) 
720.130    General  prohibitions  against 

discrimination. 
720.131-720.139    (Reserved) 
720.140    Employment. 
720.141-720.148     (Reserved). 

720.149  I*rogram  accessibility: 
Discrimination  prohibited. 

720.150  Program  accessibility:  Existing 
facilities. 

720.151  Program  accessibility:  New 
construction  and  alterations. 

720.152-720.159    [Reserved] 
720.160    Communications. 
720.161-720.169     (Reserved] 
720.170    Compliance  procedures. 
720.171-720.999    [Reserved] 

Authority:  29  U.S.C.  794. 

2.  Part  720  is  further  amended  by 
revising  paragraph  (c)  in  S  720.170  to 
read  as  follows: 

§  720.170    Compliance  procedures. 

(c)  The  Assistant  Director  for 
Relocation  Operations  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  mailed  to  Assistant 
Director  for  Relocation  Operations, 
Navajo  and  Hopi  Indian  Relocation 
Commission,  P.O.  Box  KK.  Flagstaff. 
Arizona  86002. 
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3.  In  §  720.150,  paragraph  (e)  is  added 
to  read  as  follows: 

§720.150    Program  accessibility:  Existing 
tadUties. 

***** 

(e)  Housing.  The  agency  shall  ensure 
that  any  dwelling  purchased  for  a 
relocatee  household  is  readily 
accessible  to  and  usable  by  any 
handicapped  person  who  is  a  member  of 
that  household. 

4.  Section  720.151  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  720. 151    Program  accessibility:  New 
construction  arxl  alterations 
.         *         •         •         * 

(b)  The  agency  shall  ensure  that  any 
dwelling  that  is  constructed  for  a 
relocatee  household  is  designed  and 
constructed  so  as  lo  be  readily 
accessible  lo  and  usable  by  any 
handicapped  person  who  is  a  member  of 
that  household. 

Ralph  Watkins. 
Chairman. 
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OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  Part  2205 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Streeler.  Special  Counsel.  OSHRC. 
1825  K  Street  NW.,  Washington,  DC 
20006  (202)  634-7920,  (TDD)  messages: 
(202)  724-7678. 

List  of  Subjects  in  29  CFR  Part  2205 

Blind,  Civil  rights.  Deaf.  Disabled, 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities,  Handicapped. 
Nondiscrimination,  Physically 
handicapped. 

Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2205— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITES  CONDUCTED  BY  THE 
OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

Sec. 

2205.101  Purpose. 

2205.102  Application. 

2205.103  Definitions. 
2205.104-2205.109     |Re8erved| 

2205.110  Self-evaluation. 

2205.111  Notice. 
2205.112-2205.129    (Reserved) 


Sec. 

2205.130    General  prohibitions  against 

discrimination. 
2205.131-2205.139    (Reserved) 
2205.140    Employment. 
2205.141-2205.148    (Reserved) 

2205.149  Program  accessibility: 
Discrimination  prohibited. 

2205.150  Program  accessibility:  Existing 
facilities. 

2205.151  Program  accessibility:  New 
construction  and  alterations. 

2205.152-2205.159    (Reserved) 
2205.160    Communications. 
2205.161-2205.169    (Reserved) 
2205.170    Compliance  procedtires. 
2205.171-2205.999    (Reserved) 

Authority:  29  U.S.C.  794. 

2.  Part  2205  is  further  amended  by 
revising  paragraph  (c)  in  9  2205.170  to 

read  as  follows: 

§2205.170    Compliance  procedures. 


(c)  The  Executive  Director  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Executive 
Director,  Occupational  Safety  and 
Health  Review  Commission,  1825  K 
Street  NW.,  Washington,  DC  20006 


Paul  M.  Lyons. 

Executive  Director. 
May  23. 1986. 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2608 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Hertz.  Legal  Department.  Pension 
Benefit  Guaranty  Corporation  (Code 
22500),  2020  K  Street,  NW..  Washington, 
DC  20006.  (202)  956-5021.  Persons  with 
hearing  impairments  can  obtain  further 
information  by  calling  our 
telecommunication  devices  for  the  deaf 
(TTY)  at  (202)  956-5069. 

List  of  Subjects  in  29  CFR  Part  2608 

Blind.  Civil  rights.  Deaf,  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination.  Physically 
handicapped. 

Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  2608  is  added  as  set  forth  at  the 
end  of  this  document. 


PART  2608— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
PENSION  BENEFIT  GUARANTY 
CORPORATION 

SKC* 

2608.101  Purpose. 

2608.102  Application. 

2608.103  Definitions. 
2608.104-2608.109     (Reserved) 

2608.110  Self-evaluation. 

2608.111  Notice. 
2608.112-2608.129    (Reserved) 
2606.130    General  prohibitions  against 

discrimination. 
2608.131-2608.139    (Reserved) 
2608.140    Employment. 
2608.141-2608.148     (Reserved) 

2608.149  Program  accessibility: 
Discrimination  prohibited. 

2608.150  Program  accessibility:  Existing 
facilities. 

2608.151  Program  accessibility:  New 
construction  and  alterations. 

2608.152-2608.159     [Reserved) 
260ai60    Communications. 
260e.161-2608.16S     (Reserved) 
2608.170    Compliance  procedures. 
2608.171-2608-999    (Reserved) 

Authority:  29  U.S.C.  794. 

2.  Part  2608  is  further  amended  by 
revising  paragraph  (c)  in  §  2608.170  to 
read  as  follows: 

§  2608.170    Compliance  procedures. 

***** 

(c)  The  Equal  Opportunity  Manager 
shall  be  responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street  NW.,  Room  370O-A.  Washington. 

DC  20006. 
***** 

Kathleen  Utgoff, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Part  2706 

FOR  FURTHER  INFORMATION  CONTACT 

L.  Joseph  Ferrara,  Acting  General 
Counsel,  (202)  653-5610  or  TDD  (202) 
724-7678.  Federal  Mine  Safety  and 
Health  Review  Commission.  Suite  600. 
1730  K  St..  NW..  Washington.  DC  20006. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Mine  Safety  and  Health  Review 
Commission  did  not  participate  in  the 
joint  publication  on  August  28. 1984. 
Instead,  it  separately  published  a  Notice 
of  Proposed  Rulemaking  on  September 
27, 1984,  49  PR  38222.  The  proposed  rule, 
however,  was  the  same  as  that 


published  jointly  by  the  other  21 
agencies,  and  the  Commission  has 
decided  to  adopt  the  same  final  rule  as 
the  agencies  participating  in  this 
publication.  It  is,  therefore,  joining  those 
agencies  in  jointly  publishing  this  final 
rule. 

The  Federal  Mine  Safety  and  Health 
Review  Commission  conducts  all 
adjudicative  proceedings  and  hearings 
required  by  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  as  amended  (30 
U.S.C.  801-825).  When  determining 
where  hearings  will  be  held,  the 
Commission  must  consider  both  the 
convenience  of  the  public  or  parties  to  a 
proceeding,  and  the  extent  to  which 
delay  or  expense  can  be  minimized.  (30 
U.S.C.  823(a)  and  the  regulation 
promulgated  thereunder.  29  CFR 
2700.51.)  This  usually  means  that 
hearings  are  conducted  in  relatively 
rural  areas  at  sites  near  the  mining 
operation  involved.  With  respect  to 
hearings  held  at  such  locations,  we  will, 
of  course,  attempt  to  locate  accessible 
facilities.  Often,  however,  it  is 
impossible  to  locate  accessible  facilities 
near  the  mining  operation.  In  these 
instances,  the  Commission  will  include 
in  the  announcement  of  any  hearing  a 
notice  that  persons  desiring  to  attend 
should  inform  the  agency  in  advance  of 
any  accessibility  features  they  may 
require.  This  announcement  will  be  sent 
to  parties  who  will  attend  the  hearing, 
their  representatives,  and  witnesses. 
Because  the  Commission's  hearings  are 
open  to  the  public,  the  Commission  will 
also  notify  the  general  public  in  the  area 
where  the  hearing  will  be  held,  using  the 
available  media  outlets  in  the  rural  area. 
If  the  Commission  receives  a  request  for 
an  accessible  hearing  site  in  response  to 
this  announcement,  the  Commission  will 
move  the  hearing  to  an  accessible 
hearing  site,  even  though  this  site  is 
farther  from  the  mining  operation. 

The  notice  will  also  ask  handicapped 
persons  to  inform  the  agency  of  any 
auxiliary  aids,  such  as  sign  language 
interpreters,  that  may  be  necessary. 
Thus,  the  Commission  will,  subject  only 
to  the  limitations  of  §  2706.150(aH3)  and 
§  2706.160(d),  ensure  access  for  any 
handicapped  person  that  gives 
reasonable  advance  notice  or  that  we 
know  will  attend  the  hearing  as  a  party, 
party's  representative,  or  a  witness. 

List  of  SubjecU  in  29  CFR  Part  2706 

Blind.  Qvil  righU.  Deaf,  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination,  Physically 
handicapped. 


Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Pari  2706  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  2706— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sec. 

2706.101  Purpose. 

2706.102  Application. 

2706.103  Definitions. 
2706.104-2708.109     (Reserved) 

2706.110  Self-evaluation. 

2706.111  Notice. 
2706.112-2706.129    (Reserved) 
2706.130    General  prohibitions  against 

discrimination. 
2706.131-2706.139     (Reserved) 
2706.140    Employment 
2706.141-2706.148    (Reserved] 

2706.149  Program  accessibility: 
Discrimination  prohilMted. 

2706.150  Program  accessibility:  Existing 
facilities. 

2706.151  Program  accessibility:  New 
construction  and  alterations. 

2706.152-2706.159    (Reserved) 
2706.160    Communications. 
2706.161-2706.169    (Reserved) 
2706.170    Compliance  procedures. 
2706.171-2706.999    (Reserved) 

Authority:  29  U.&C  794. 

2.  Part  2706  is  further  amended  by 
revising  paragraph  (c)  in  §  2706.170  to 
read  as  follows: 

§  2706.170    Compliance  procedures. 


(c)  The  General  Counsel  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  General 
Counsel.  Federal  Mine  Safety  and 
Health  Review  Commission,  1730  K 
Street  NW..  Suite  600,  Washington.  DC 
20001. 
***** 

Ford  B.  Ford, 

Chairman. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

36  CFR  Part  812 

FOR  FURTHER  IMfORWATlOW  CONTACT: 

Charlotte  R.  Bell,  Associate  General 
Counsel.  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania 
Avenue.  NW..  #809.  Washington.  DC 
20004.  Telephone  number  (202)  786-0503. 
TDD  Telephone  number  (202)  724-7678. 


List  of  Subjects  in  1  CFR  Part  812 

Bliixl.  Civil  rights.  Deaf.  Disabled, 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped. 
Nondiscrimination,  Physically 
handicapped. 

Title  36  of  die  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  812  is  added  as  set  forth  at  the 
end  of  this  document 

PART  812— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Sec. 

B\Z.1lOI    Purpose. 

812.102  Application. 

812.103  Definitions. 
812.104-812.109    (Reserved) 

812.110  Self-evaluation. 

812.111  Notice. 
812.112-812.129     (Reserved) 
812.130    General  prohibitions  against 

discrimination. 
812.131-812.139    (Reserved) 
812.140    Employment. 
812.141-812.148    (Reserved) 

812.149  Program  accessibility: 
Discrimination  prohibited. 

812.150  Program  accessibility:  Existing 
facilities. 

812.151  Program  accessibility:  New 
construction  and  alterations. 

812.152-812.159    (Reserved) 
612.160    Communications. 
812.161-812.169     (Reserved] 
812.170    Compliance  procedures. 
812.171-812.999    (Reserved) 

Authority:  29  U.S.C.  794. 

2.  Part  812  is  further  amended  by 
revising  paragraph  (c)  in  S  812.170  to 
read  as  follows: 

§  8 1 2. 1 70    Complianee  procedures. 

*        •        *        *        • 

(c)  The  General  Counsel  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  General 
Counsel,  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20004. 

)ohn  M.  Fowler. 

Acting  Executive  Director. 


PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

36  CFR  Part  909 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  A.  Alexander,  Pennsylvania 


22894 
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Avenue  Development  Corporation,  1331 
Pennsylvania  Avenue,  NW.,  Suite  1220 
North,  Washington,  DC  20004-1703. 
Telephone:  (202)  724-9088  or  (202)  724- 
7678  (TDD). 

List  of  Subjects  in  38  CFR  Part  909 

Blind.  Civil  rights.  Deaf.  Disabled, 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination.  Physically 
handicapped. 

Title  36  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  909  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  909— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

909.101  Purpose. 

909.102  Application. 

909.103  Dennitions. 
909.104-909.109    [Reserved] 

909.110  Self-evaluation. 

909.111  Notice. 
909.112-009.129    [Reserved] 
909.130    General  prohibitions  against 

discrimination. 
909.131-909.139    [Reserved] 
909140    Employment. 
909.141-909.148    (Reserved) 

909.149  Program  accessibility: 
Discrimination  prohibited. 

909.150  Program  accessibility:  Existing 
Facilities. 

909.151  Program  accessibility:  New 
construction  and  alterations. 

909.152-909.159     [Reserved] 
909.160    Communications. 
909.161-909.169    [Reserved] 
909.170    Compliance  procedures. 
909.171-909.999    (Reserved] 

Authority:  29  U.S.C.  794. 

2.  Part  909  is  further  amended  by 
revising  paragraph  (c)  in  S  909.170  to 
read  as  follows: 

§  909.170    Compliance  procedures. 

***** 

(c)  The  Executive  Director  shall  be 
responsible  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  the  General 
Counsel,  Pennsylvania  Avenue 
Development  Coiporation.  1331 


Pennsylvania  Avenue.  NW..  Suite  1220 
North,  Washington,  DC  20004-1730. 


M.)  Brodie, 
Executive  Director. 


■^X 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

41  CFR  Part  51-9 

FOR  FURTHER  INFORMATION  CONTACT 

C.W.  Fletcher,  Executive  Director, 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped,  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
Telephone:  (703)  557-1145.  TDD  (202) 
724-7678. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Javits-Wagner-O'Day  Act,  41 
U.S.C.  47(c)  (1982),  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  (Committee)  has 
designated  two  central  nonprofit 
agencies.  National  Industries  for  the 
Blind,  and  National  Industries  for  the 
Severely  Handicapped,  Inc.,  to  facilitate 
the  distribution  of  orders  of  the 
Government  for  commodities  and 
services  to  be  procured  pursuant  to  the 
Act.  The  National  Federation  of  the 
Blind  has  submitted  a  comment 
requesting  clarification  of  whether  the 
central  nonprofit  agencies  are  federally 
conducted  or  federally  assisted 
programs. 

The  central  nonprofit  agencies  assist 
the  Committee  in  carrying  out  its 
program.  They  are  charged  with  making 
recommendations  to  the  Committee 
regarding  workshop  qualifications,  price 
changes  based  on  market  conditions, 
and  additions  to  the  Procurement  List 
and  with  distributing  equitably  the 
orders  of  the  Government  among  their 
participating  workshops.  41  CFR  51-3.2 
(1984).  Thus,  section  504  for  federally 
conducted  programs  prohibits  the 
Committee  from  allowing  the  central 
nonprofit  agencies  to  discriminate  in 
representing  their  participating 
workshops  to  the  Committee  or  in 
distributing  the  orders  of  the 
Government  on  behalf  of  the  Committee 
among  their  participating  workshops, 
but  does  not  reach  the  activities  of  the 
workshops.  The  central  nonprofit 
agencies  themselves  are  neither 
recipients  of  Federal  financial 
assistance  nor  federally  conducted 
activities  by  virtue  of  their  relationship 
with  the  Committee.  The  central 
nonprofit  agencies  may  be  subject  to 


section  503  of  the  Rehabilitation  Act  of 
1973,  as  amended,  to  the  extent  that  the 
central  nonprofit  agencies  enter  into  a 
procurement  contract  with  Federal 
agencies,  41  CFR  51-3.2(i). 

List  of  Subjects  in  41  CFR  Part  51-9 

Blind.  Civil  rights.  Deaf.  Disabled. 
Discrimination  against  handicapped, 
Equal  employment  opportunity,  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination.  Physically 
handicapped. 

Title  41  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  51-9  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  51-9— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Sec 

51-9.101    Purpose. 

51-9.102    Application. 

51-9.103    Definitions. 

61-9.104-51.9.109  [Reserved] 

51-9.110    Self-evaluation. 

51-9.111     Notice. 

51-9.112-51-fl.129  [Reserved] 

51-9.130    General  prohibitions  against 

discrimination. 
51-9.131-51-0.139  [Reserved] 
51-9.140    Employment. 
51-9.141-51-9.148  [Reserved] 
51-9.149    Program  accessibility: 

Discrimination  prohibited. 
51-9.150    Program  accessibility:  Existing 

facilities. 
51-9.151    Program  accessibility:  New 

construction  and  alterations. 
51-9.152-51-9.159  [Reserved] 
51-9.160.    Communications. 
51-9.161-51-9.169  [Reserved] 
51-9.170    Compliance  procedures. 
51-9.171-51-0.999  [Reserved] 

Authority:  29  U.S.C  794. 

2.  Part  51-9  is  further  amended  by 
revising  paragraph  (c)  in  §  51-9.170  to 
read  as  follows: 

S  51-9.170    Compliance  procedures. 

***** 

(c)  The  Executive  Director  shall  be 
responsible  for  coordinating  the 
implementation  of  this  section. 
Complaints  may  be  sent  to  the 
Executive  Director,  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped,  Suite  1107. 1755 


JM  I 


Jefferson  Davis  Highway,  Arlington. 
Virginia  22202-3509. 

«  *  «  *  * 

C.W.  Fletcher, 

Executive  Director. 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45  CFR  Part  1153 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  Terry,  Office  of  Special 
Constituencies.  National  Endowment  for 
the  Arts,  1100  Pennsylvania  Avenue 
NW.,  Washington,  DC  20506,  (202)  682- 
5532,  TTY  Number:  (202)  682-5496. 
SUPPLEMENTARY  INFORMATION: 

Section  11 53. 1 30    General  Prohibitions 
Against  Discrimination. 

.    Paragraph  (b):  The  following  is  an 
additional,  NEA-specific  example  of 
permissible  use  of  an  irrebutable 
presumption. 

It  would  be  permissible,  therefore,  to 
exclude  without  an  individual 
evaluation  all  persons  who  are  totally 
blind  from  eligibility  to  serve  on  a  panel 
that  screens  slides  of  artwork:  however, 
deaf  individuals  would  be  eligible  to 
serve  on  the  same  panel. 

No  comments  were  received  on  this 
example. 

List  of  Subjects  in  45  CFR  Part  1153 

Blind,  Civil  rights.  Deaf,  Disabled. 
Discrimination  against  handicapped, 
Equal  employment  opportunity,  Federal 
buildings  and  facilities,  Handicapped, 
Nondiscrimination,  Physically 
handicapped. 

Title  45  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  1153  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  1153— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
NATIONAL  ENDOWMENT  FOR  THE 
ARTS 

Sec. 

1153.101  Purpose. 

1153.102  Application. 

1153.103  Dennitions. 
1153.104-1153.109     [Reserved] 
1153.110 ,  Self-evaluation. 
1153.111     Notice. 
1153.112-1153.129    [Reserved] 
1153.130    General  prohibitions  against 

discrimination. 
1153.131-1153.139     [Reserved) 
1153.140    Employment. 
1153.141-1153.148     [Reserved) 
1153.149    Program  accessibility: 

Discrimination  prohibited. 


Sec. 

1153.150  Program  accessibility:  Existing 
facilities. 

1153.151  Program  accessibility:  New 
construction  and  alterations. 

1153.152-1153.159    [Reserved] 
1153.160    Communications. 
1153.161-1153.169     [Reserved] 
1153.170    Compliance  procedures. 
1153.171-1153.999    JReserved] 

Authority:  29  U.S.C.  794. 

2.  Part  1153  is  further  amended  by 
revising  paragraph  (c)  in  §  1153.170  to 
read  as  follows: 

§  1 1 53. 1 70    Compliance  procedures. 

***** 

(c)  The  Director,  Office  for  Civil 
Rights,  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to  the 
Office  of  General  Counsel.  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506. 

•  •  *  •  ♦ 

F.S.M.  Hodsoll. 

Chairman.  National  Endowment  for  the  Arts. 


COMMISSION  OF  FINE  ARTS 
45  CFR  Part  2104 

FOR  FURTHER  INFORMATION  CONTACT 

Charies  H.  Atherton.  Secretary. 
Commission  of  Fine  Arts,  708  Jackson 
Place,  NW.,  Washington,  DC  20006.  (202) 
566-1066  (Voice).  (202)  724-7678  (TDD). 

List  of  Subjects  in  45  CFR  Part  2104 

Blind,  Civil  rights.  Deaf,  Disabled. 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities,  Handicapped, 
Nondiscrimination,  Physically 
handicapped. 

Title  45  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  2104  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  2104— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
COMMISSION  OF  FINE  ARTS 

oCC* 

2104.101  Purpose. 

2104.102  Application. 

2104.103  Definitions. 
2104.104-2104.109    [Reserved] 

2104.110  Self.evaluation. 

2104.111  Notice. 
2104.112-2104.129    [Reserved] 
2104.130    General  prohibitions  against 

discrimination. 
2104.131-2104.139    [Reserved] 
2104.140    Employment. 


Sec. 

2104.141-2104.148     [Reserved] 

2104.149  Program  accessibility: 
Discrimination  prohibited.  * 

2104.150  Program  accessibility:  Existing 
facilities. 

2104.151  Program  accessibility:  New 
construction  and  alterations. 

2104.152-2104.159     [Reservedl 
2104.160    Communications. 
2104.161-2104.169    [Reserved] 
2104.170    Compliance  procedures. 
2104.171-2104.999     [Reserved] 

Authority:  29  U.S.C.  794. 

2.  Part  2104  is  further  amended  by 
revising  paragraph  (c)  in  §  2104.170  to 

read  as  follows: 

§  2 1 04. 1 70    Compliance  procedures. 

***** 

(c)  The  Secretary,  Commission  of  Fine 
Arts,  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to 
Secretary,  Commission  of  Fine  Arts,  708 
Jackson  Place  NW.,  Washington,  DC 
20006. 


Charles  H.  Atfaetton, 

Secretary.  Commission  of  Fine  Arts. 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  507 

FOR  FURTHER  INFORMATION  CONTACT. 

William  Jarrel  Smith,  Jr.,  Director,  Office 
of  Administration,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573,  (202)  523-5866 
(Voice)  or  (202)  343-3679  (TDD). 

List  of  Subjects  in  46  CFR  Part  507 

Blind,  Civil  rights,  Deaf.  Disabled, 
Discrimination  against  handicapped. 
Equal  employment  opportunity,  Federal 
buildings  and  facilities.  Handicapped. 
Nondiscrimination.  Physically 
handicapped. 

Title  46  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  507  is  added  as  set  forth  at  the 
end  of  this  document. 

PART  507— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FEDERAL  MARITIME  COMMISSION 

Sec. 

507.101  Purpose. 

507.102  Application. 

507.103  Definitions. 
507.104-507.109    [Reserved] 

507.110  Self-evaluation. 

507.111  Notice. 
507.112-507.129    [Reserved] 
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Sec 

507.130    G«nera)  prohibitions  against 

discriminatieii. 
507.131-507.139    [Reaerv«Jl 
507.140    Enpioyineat. 
507.141-507.148    (Reserved) 

507.149  Piagam  accessibilily: 
Discriminalioa  prohifait«d. 

507.150  Program  acccaaibilitf:  Exntins 
facilities. 

507.151  Program  acc«s«i hi] itjp  New 
constnicUoo  aad  akeraticnM> 

507.152-507.159    JRaservedl 
507.160    Communications. 
507.161-507.169    (RercnredT 
507.170    Cnniplianne  pracedurea. 
507.171-507.999    Reserved] 

Authority:  29  U.S.C.  794. 

2.  Part  507  is  further  amended  by 
revising  paragraph  (c)  in  5  507J70  to 
read  as  follows: 


S  507.170 


(c)  Tbc  EKrcctor  of  Administratioi* 
shall  be  responsible  for  coordinating 
impleoientation  of  this  section. 
Complaints  may  be  sent  to  Director, 
Office  of  Administration,  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  12211.  Washington,  DC 
20573. 
*        ♦         •         •         * 

Willias  lami  Sarfth..  ]t^ 

Director,  Office  of  Administration. 


INTERSTATE  COMMERCE 


JM  I 


49  CFR  PART  WM 

FOR  FURTHER  MFOmiA,TION  CONTACT: 

Gideon  Ferebee,  EEO  Manager.  Office  of 
Human  Relations,  Interstate  Commerce 
Commission.  Room  3147,  Washington, 
DC  20423v  Voice;  (202)  275-7503.  TDD: 
(202)  275-1844. 

SUPPtEMCHTMn  mrORIMTIOIC  As  an 
independent  FedCTal  regulatory  agency, 
the  Commission  is  not  an  "Executive 
agency"  under  5  U.S.C.  105  and 
therefore  we  conclude  that  it  is  not 
directly  subject  to  section  504.  The 
Coinniission's  particTpation  in  the 
implementing  regulation  therefore  is 
voluntary. 

Ust  of  Sabiacfs  io  M  CFR  Part  1014 

Blind.  Civil  rights.  Deaf.  EMsabted. 
Discriminatioa  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination,  PhysicaUy 
handicapped. 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  1014  is  added  as  set  Earth  at  die 
end  of  this  documant, 


PART  1014— ENFORCEMErrr  OF 
NONOISCRfMINATIOIt  ON  THE  BASIS 
OF  HANDICAP  IM  PROGRAMS  OR 
ACTIVITIES  CONDUCTEO  BY  THE 
INTERSTATE  COMMERCE 
COMMISSION 

1014.101  Purpose 

1014.102  Application. 

1014.103  Definitions. 
1014.104-1014.109    (Reserved} 

1014.110  Self-evaluation. 

1014.111  Notice. 
1014.112-1014.129    (Reserved] 
1014.130    Genecal  prohibitioa»  agairnt 

discrimination. 
1014.131-1014.139    (ReservedJ 
1014.140    Employment. 
1014.141-101«.14«     (Re«erverff 

1014.149  Program  accessibility: 
Discriminstion  prohibited. 

1014.150  Program  accessibility:  Existing 
facilities. 

1014.151  Program  accessibility:  New 
construction  and  alterations. 

1014.152-1014.159     [Reserved] 
1014.160    Communications. 
1014.161-1014.169    (Reserved) 
1014.170    Compliance  proce<iure». 
1014.171-1014.999    (Reserved) 

Authority:  29  U.S.C.  794. 

2.  Part  1014  is  further  amended  by 
revising  paragraph  (c)  in  1 1014.170  to 
read  as  follows: 

§  1014.170    Compliance  piocadMras. 

(c)  The  Equal  Opportunity  Officer 
shall  be  resp«nsble  for  coordinating 
implementation  of  this  section. 
Complaints  may  be  sent  to  Director, 
Office  of  Human  Relations.  Interstate 
Commerce  Commission,  Room  3147, 
Washingtoa  DC  20423. 
***** 

lames  H.  Bayne, 

Secretary. 


PART ENFORCEMENT  OF 

NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY 


Sec. 

.101    Purpose. 

102    Application. 

103    Definitions. 

104 109    (Reserved) 

110    Self-evaluation. . 

111    Notice. 

112 129    [Reserved) 

130    General  prohibitiom  agaiint 

discrimination. 

131 139    [Reserved) 

.140    Employment 

141 148    [Reserved) 

149    Program  accesstbillty:  Diacriminatien 

prohibited. 


Sec. 

150    Program  accessibility:  Existing 

facilities. 
151    Program  accessibility:  New 

construction  and  alternation* 

152 159    [Reserved) 

160    Communications. 

161 169    [Reserved) 

170    Compliance  procedsres. 

171 999    [Reserv.  d) 

Authority:  29  U.S.C  794 

§_101    Purpose. 

This  part  effectuates  section  lift  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978»  which  amended 
section  504  of  the  Rehabilitation  Ad  of 
1973  to  prohibit  drscrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

S ice    Apptication. 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  agency. 

S_103    Deflnltion. 

For  purposes  of  this  part,  the  term — 

"Assistant  Attorrrey  General"  means 
the  Assistant  Attorney  General,  Qvil 
Rights  Division,  United  States 
Department  of  Justice. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
slcills  to  have  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
agency.  For  example,  auxilia/7  aids 
useful  for  persons  with  impaired  vision 
include  readers,  brailfed  materials, 
audio  recordings,  telecommunications 
devices  and  other  similar  services  and 
devices.  Auxifiary  aids  useful  for 
persons  writh  impaired  hearing  include 
telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's),  interpreters, 
notetakers,  written  materials,  and  other 
similar  services  and  devices. 

"Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the-agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behaff.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  [by  name,  if 
possible)  the  alleged  victims  of 
discrimination. 

"Facility"  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roaA, 


walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Handicapped  person"  means  any 
person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 

As  used  in  this  definition,  the  phrase: 

(1)  "Physical  or  mental  impairment" 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  afl^ecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  midtiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alocobolism. 

(2)  "Major  life  activities"  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of.  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  hmits  one  or  more  major 
life  activities. 

(4)  "Is  regarded  as  having  an 
impairment"  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of  • 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  subparagraph  (1)  of  this 
definition  but  is  treateid  by  the  agency 
as  having  such  an  impairment. 

"Historic  preservation  programs" 
means  programs  conducted  by  the 
agency  that  have  preservation  of 
historic  properties  as  a  primary  purpose. 

"Historic  properties"  means  those 
properties  that  are  listed  or  eligible  for 


listing  in  the  National  Register  of 
Historic  Places  or  properties  designated 
as  historic  nnder  a  statute  of  the 
appropriate  State  or  local  government 
body. 

"Qualified  handicapped  person" 
means — 

(1)  With  respect  to  preschool, 
elementary,  or  secondary  education 
services  provided  by  the  agency,  a 
handicapped  person  who  is  a  member  of 
a  class  of  persons  otherwise  entitled  by 
statute,  regulation,  or  agency  policy  to 
receive  education  services  from  the 
agency. 

(2)  With  respect  to  any  other  agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  and 
who  can  acheive  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  agency  can  demonstrate  would 
result  in  a  fundamental  alteration  in  its 
nature; 

(3)  With  respect  to  any  other  program 
or  activity,  a  handicapped  person  who 
meets  the  essential  eligibility 
requirements  for  participation  in.  or 
receipt  of  benefits  from,  that  program  or 
activity;  and 

(4)  "QuaHfied  handicapped  person"  is 
defined  for  purposes  of  emplojmiient  in 
29  CFR  1613.702(f),  which  is  made 
applicable  to  this  part  by  §  — 140. 

"Section  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L.  93- 
112.  87  Stat.  394  (29  U.S.C.  794)).  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L.  93-516. 88 
Stat.  1617),  and  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L.  95-602,  92 
Stat.  2955).  As  used  m  this  part,  section 
504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agencies  and  not  to  federally  assisted 
programs. 

''Substantial  impairment"  means  a 
significant  loss  of  the  integrity  of 
finished  materials,  design  quality,  or 
special  character  resulting  from  a 
permanent  alteration. 

§§_1O4_109    (RMarvadl 

§§_110    S«lf-«vahiatioa 

(a)  The  agency  shall,  by  August  24. 
1987,  evaluate  its  current  policies  and 
practices,  and  the  effects  thereof,  that 
do  not  or  nwy  not  meet  the  requirements 
of  this  part,  and.  to  the  extent 
modification  of  any  such  policies  and 
practices  is  required,  the  agency  shall 
proceed  to  make  the  necessary 
modifications. 


(b)  The  agency  shall  provide  an 
opportunity  to  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons,  to  participate  in  the  self- 
evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  Tbe  agency  shall  until  three  years 
following  the  completion  of  tbe  self- 
evaluation,  maintain  on  file  and  make 
available  for  public  inspectioii: 

(1)  a  description  of  areas  examined 
and  any  problrans  identified,  and 

(2)  a  description  of  any  modifications 
made. 

§_111    Notica 

The  agency  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  Information  available  to 
them  in  such  marmer  as  the  head  of  the 
agency  finds  necessary  to  apprise  such 
persons  of  the  protections  against 
discrimination  assured  them  by  section 
504  and  this  regulation. 

§§_112_12«    [Raaarvedl 

§§_130   QanaralprotiibMlonaagalnal 
discrimination. 

(a)  No  qualified  handicapped  person 
shall,  on  die  basis  of  handicap,  be 
excluded  from  participation  in.  be 
denied  the  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
pro-am  or  activity  conducted  by  the 
agency. 

(b)(1)  The  agency,  in  providing  any 
aid.  benefit,  or  service,  may  not  directly 
or  throu^  contractual  licensing,  or 
other  arrangements,  on  the  basis  of 
handicap^ 

(i)  Deny  a  qualified  handicapped 
person  the  opportimity  to  participake  in 
or  benefit  from  the  aid,  boiefit  or 
service; 

(ii)  Afford  a  qualified  handicapped 
person  an  opportimity  to  participale  in 
or  benefit  from  the  aid.  benefit  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  handicapped 
person  with  an  aid  benefit  or  service 
that  is  not  as  effective  in  affording  equal 
opportunity  to  obtain  the  same  result,  to 
gain  the  same  benefit,  or  to  reach  the 
same  level  of  achievement  as  that 
provided  to  others; 

(iv)  Provide  different  or  separate  aid 
benefits,  or  services  to  handicapped 
persons  or  to  any  class  of  handicapped 
persons  than  is  provided  to  others 
unless  such  action  is  necessary  to 
provide  qualified  handicapped  persons 
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with  aid,  benents.  or  services  that  are  as 
effective  as  those  provided  to  others; 

(v)  Deny  a  quahfied  handicapped 
person  the  opportunity  to  participate  as 
a  member  of  planning  or  advisory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
handicapped  person  in  the  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
the  aid,  benefit,  or  service. 

(2)  The  agency  may  not  deny  a 
qualified  handicapped  person  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  agency  may  not,  directly  or 
through  contractual  or  other 
arrangments,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  handicapped 
persons  to  discrimination  on  the  basis  of 
handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  activity  with  respect  to 
handicapped  persons. 

(4)  The  agency  may  not.  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  handicapped  persons  from, 
deny  them  the  benefits  of,  or  otherwise 
subject  them  to  discrimination  under 
any  program  or  activity  conducted  by 
the  agency;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
handicapped  persons. 

(5)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified 
handicapped  persons  to  discriminiation 
on  the  basis  of  handicap. 

(6)  The  agency  may  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap,  nor  may  the 
agency  establish  requirements  for  the 
programs  or  activites  of  licensees  or 
certified  entities  that  subject  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap.  However,  the 
programs  or  activities  of  entities  that  are 
licensed  or  certified  by  the  agency  are 
not,  themselves,  covered  by  this  part. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
order  to  handicapped  persons  or  the 
exclusion  of  a  specific  class  of 
handicapped  persons  from  a  program 
limited  by  Federal  statute  or  Executive 


order  to  a  different  class  of  handicapped 
persons  is  not  prohibited  by  this  part. 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  handicapped  persons. 

§§_131-_139    [RM«rv«dl 

S  —.140    EmploymMit 

No  qualified  handicapped  person 
shall,  on  the  basis  of  handicap,  be 
subjected  to  discrimination  in 
employment  under  any  program  or 
activity  conducted  by  the  agency.  The 
definitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  Part  1613,  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

§§_141-_14«    [ReMrved] 

§  _149    Program  accessibility: 
Discrimination  prohibited. 

Except  as  otherwise  provided  in 

5 150,  no  qualified  handicapped 

person  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unusable 
by  handicapped  persons,  be  denied  the 
benefits  of.  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

9  _1 50    Program  accessibUlty:  Existing 
facilities. 

(a)  General.  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  handicapped  persons.  This 
paragraph  does  not — 

(1)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by 
handicapped  persons; 

(2)  In  the  case  of  historic  preservation 
programs,  require  the  agency  to  take  any 
action  that  would  result  in  a  substantial 
impairment  of  significant  historic 
features  of  an  historic  property;  or 

(3)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
agency  personnel  beUeve  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  agency  has 
the  burden  of  proving  that  compliance 

with  S 150(a)  would  result  in  such 

alteration  or  burdens.  The  decision  that 


compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  agency  head  or  his  or  her  designee 
after  considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
handicapped  persons  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.— {!]  General.  The 
agency  may  comply  with  the 
requirements  of  diis  section  through 
such  means  as  redesign  of  equipment, 
reassignment  of  the  services  to 
accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by 
handicapped  persons.  The  agency  is  not 
required  to  make  structural  changes  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  compliance 
with  this  section.  The  agency,  in  making 
alterations  to  existing  buildings,  shall 
meet  accessibility  requirements  to  the 
extent  compelled  by  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151^157),  and  any  regulations 
implementing  it.  In  choosing  among 
available  methods  for  meeting  the 
requirements  of  this  section,  the  agency 
shall  give  priority  to  those  methods  that 
offer  programs  and  activities  to  qualified 
handicapped  persons  in  the  most 
integrated  setting  appropriate. 

(2)  Historic  preservation  programs.  In 
meeting  the  requirements  of  §  — 150(a) 
in  historic  preservation  programs,  the 
agency  shall  give  priority  to  methods 
that  provide  physical  access  to 
handicapped  persons.  In  cases  where  a 
physical  alteration  to  an  historic 
property  is  not  required  because  of 

§ 150(a)(2)  or  (a)(3),  alternative 

methods  of  achieving  program 
accessibility  include — 

(i)  Using  audio-visual  materials  and 
devices  to  depict  those  portions  of  an 
historic  property  that  cannot  otherwise 
be  made  accessible; 

(ii)  Assigning  persons  to  guide 
handicapped  persons  into  or  through 
portions  of  historic  properties  that 
cannot  otherwise  be  made  accessible;  or 
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(iii)  Adopting  other  innovative 
methods. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  with  the  obligations 
established  under  this  section  by 
October  21. 1986.  except  that  where 
structural  changes  in  facilities  are 
undertaken,  such  changes  shall  be  made 
by  August  22, 1989,  but  in  any  event  as 
expeditiously  as  possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  agency  shall  develop, 
by  February  23, 1987  months  after  the 
effective  date],  a  transition  plan  setting 
forth  the  steps  necessary  to  complete 
such  changes.  The  agency  shall  provide 
an  opportunity  to  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons,  to  participate  in  the 
development  of  the  transition  plan  by 
submitting  comments  (both  oral  and 
written).  A  copy  of  the  transition  plan 
shall  be  made  available  for  public 
inspection.  The  plan  shall,  at  a 
minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  handicapped  persons: 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and,  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. 

§  _..151    Program  accessibility:  New 
construction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by.  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  handicapped  persons. 
The  definitions,  requirements,  and 
standards  of  the  Architectural  Barriers 
Act  (42  U.S.C.  4151-4157).  as  established 
in  41  CFR  101-19.600  to  101-19.607, 
apply  to  buildings  covered  by  this 
section. 

§§_..152    -.159    [Reserved] 

§ 160    Communications. 

(a)  The  agency  shall  take  appropriate 
steps  to  ensure  effective  communication 
with  applicants,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(1)  The  agency  shall  furnish 
appropriate  auxiliary  aids  where 


necessary  to  afford  a  handicapped 
person  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
agency. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  handicapped  person. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  telecommunication  devices 
for  deaf  person  (TDD's)  or  equally 
effective  telecommunication  systems 
shall  be  used. 

(b)  The  agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  provide  signage 
at  a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  adminstrative  burdens.  In  those 
circumstances  where  agency  personnel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  agency  has  the  burden  of  proving 

that  compliance  with  S 160  would 

result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  or  his  or  her 
designee  after  considering  all  agency 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 

■  program  or  activity,  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  required  to  comply  with  this 
section  would  result  in  such  an 
alteration  or  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  or  such 
burdens  but  would  nevertheless  ensure 
that,  to  the  maximum  extent  possible, 
handicapped  persons  receive  the 
benefits  and  services  of  the  program  or 
activity. 


§  _161-— .169    (Reserved) 

§ .170    Compliance  procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  the  agency. 

(b)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportunity 
Commission  in  29  CFR  Part  1613 
pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U5.C. 
791). 

(c)  The  head  of  the  agency  shall 
designate  an  official  to  be  responsible 
for  coordinating  implementation  of  this 
section. 

(d)  The  agency  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  filed  within  180  days 
of  the  alleged  act  of  discrimination.  The 
agency  may  extend  this  time  period  for 
good  cause. 

(e)  If  the  agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction, 
it  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  appropriate 
government  entity. 

(f)  The  agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  or 
section  502  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  792).  is  not 
readily  accessible  to  and  usable  by 
handicapped  persons. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  h^s 
jurisdiction,  the  agency  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  agency  of  the  letter 
required  by  S  —170(g).  The  agency  may 
extend  this  time  for  good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  head  of  the 
agency. 

(j)  The  head  of  the  agency  shall  notify 
the  complainant  of  the  results  of  the 
appeal  within  60  days  of  the  receipt  of 
the  request.  If  the  head  of  the  agency 
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determines  that  additional  information 
is  needed  from  the  complainant,  he  or 
she  shall  have  60  days  from  the  date  of 
receipt  of  the  additional  information  to 
make  his  or  her  determination  on  the 
appeal.  2^ 

(k)  The  time  limits  cited  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extended  with  the  permission  of  the 
Assistant  Attorney  General. 

(1)  The  agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
final  determination  may  not  be 
delegated  to  another  agency. 
§§  _171_999    [Re«efv«dl 
|FR  Doc.  84-14023  Filed  6-20-86:  8:45  am) 
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DEPARTIIENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172,  and  173 

(Dodtat  No.  HM-14SE:  Notic*  No.  86-31 

Reportable  Quantity  of  Hazardous 
Substances 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Hazardous  Materials 
Regulations  (HMR)  by  adding  hazardous 
substances,  including  their  reportable 
quantities,  to  the  Hazardous  Materials 
Table  at  §  172.101.  RSPA  is  taking  this 
action  in  response  to  the  Environmental 
Protection  Agency's  (EPA)  issuance  of  a 
fmal  rule  which  adjusted  or  reaffirmed 
the  reportable  quantity  (RQ)  levels  for 
many  of  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (CERCLA)  hazardous 
substances.  This  proposed  action  is 
necessary  to  identify  these  materials  in 
the  HMR  as  hazardous  substances  and 
should  promote  easier  identification  of 
CERCLA  hazardous  substances  for  both 
shippers  and  carriers. 

DATE:  Comments  must  be  received  on  or 
before  August  25. 1986. 
ADDRESSES:  Dockets  BraiKh  (DHM-53). 
Office  of  Hazardous  Materials 
Transportation,  RSPA,  U.S.  Department 
of  Transportation,  Washingtort,  DC 
20690.  Comments  should  be  submitted, 
when  possible,  ia  five  copies.  The 
Dockets  Branch  is  located  in  Room  8426 
of  the  Nassif  Building.  400  Seventh 
Street,  SW..  Washington.  DC.  Dockets 
may  be  reviewed  between  the  hours  of 
8:30  a.m.  and  5:  00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lee  Jackson  (202)  755-4990  or  George 
Cushmac  (202)  428-2311,  Office  of 
Hazardous  Materials  Transportation, 
RSPA.  Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  306(a)  of  CERCLA  requires  the 
Secretary  of  Transportation  to  list  all 
"hazardous  substances  "  as  defined  by 
CERCLA  as  "hazardous  materials" 
under  the  Hazardous  Materials 
Transportation  Act  (HMTA).  By  a  final 
rule  issued  on  March  19, 1981,  Docket 
No.  HM-145C  [46  FR  17738],  RSPA 
fulfilled  this  requirement  by  amending 
49  CFR  172.101  to  include  a  list  of  these 
materials  immediately  following  the 
Hazardous  Material  Table  (Table). 


The  definition  of  "hazardous 
substance"  as  defined  in  section  101(14) 
of  CERCLA  includes  substances 
designated  under  section  307(a)  and 
section  311  of  the  Federal  Water 
Pollution  Control  Act  (Clean  Water  Act 
or  CWA).  section  3001  of  the  Solid 
Waste  Disposal  Act  (commonly  known 
as  the  Resource  Converstation  and 
Recovery  Act  (RCRA)),  and  section  112 
of  the  Clean  Air  Act  (CAA).  With  the 
exception  of  substances  designated 
under  section  311  of  the  CWA.  CERCLA 
also  established  the  reportable 
quantities  for  hazardous  substances 
from  these  sources  at  one  pound  and 
gave  EPA  the  authority  to  adjust  the  size 
of  the  reportable  quantity  by 
regulations.  While  listing  all  of  the 
CERCLA  hazaWous  substances  in  the 
HMR,  RSPA  did  not  apply  regulations 
under  the  HMTA  to  those  substances 
that  were  not  already  subject  to  the 
HMR.  If  such  action  were  taken,  there 
would  have  been  a  vast  increeae  in  the 
number  of  shipments  regulated  under 
the  HMR.  many  of  them  for  relatively 
innocuous  materials.  During  the 
incorporation  of  the  CERCLA  list  of 
hazardous  substances  under  HM-145C, 
RSPA  indicated  that  when  the  EPA 
exeniaed  its  authority  under  section  102 
of  CERCLA  to  adpst  the  RQs  for  those 
substances,  RSPA  would  again  examine 
the  question  of  whether  to  subject  these 
substances  to  regulation  under  the 
PIMTA. 

In  order  to  develop  a  coordinated 
regulatory  program,  RSPA  has  worked 
closely  with  EPA's  Emergency  Response 
Division  on  the  designation  of 
hazardous  substances  and  adjustment  a£ 
reportable  quantities  (RQs)  since 
CERCLA  was  enacted. 

EPA  Action 

In  a  Notice  of  Proposed  Rulemaking 
(NPRM)  issued  on  May  25, 1983  [48  FR 
23552),  EPA  proposed  to  adjust  the  RQ 
level  for  387  of  the  698  CERCLA 
"hazardous  substances".  In  this  NPRM. 
EPA  listed  for  the  first  time  the 
"hazardous  substances"  designated  by 
section  101(14)  of  CERCLA.  This  NPRM 
also  discussed  in  detail  the  CERGLA 
notification  requirements,  the 
methodology  and  criteria  used  by  the 
EPA  to  adjust  the  reportable  quantity 
levels,  and  the  RQ  adjustments 
proposed  under  section  102  of  CERCLA 
and  section  311  of  the  CWA. 

RSPA  commented  on  this  NPRM  on 
August  8, 1983  (48  FR  35965).  In  die 
comments,  RSPA  concurred  with  H»A'» 
expressed  intention  "to  work  with  DOT 
to  develop  a  coordinated  (sic)  and 
integrated  set  of  regulations  so  that 
shippers  and  carriers  of  hazardous 
substances  will  be  subject  to  only  one 


set  of  regulations"  [48  FR  23560).  RSPA 
in  turn  expressed  a  commitment  to 
examine  to  what  extent  CERCLA 
"hazardous  substances"  should  be 
legnlated  under  the  HMR. 

By  Final  Rule  published  in  the  Federal 
Register  on  April  4, 1985  [50  FR  13456], 
EP5\  exercised  its  authority  under 
CERCLA  and  adjusted  the  RQs  for  340 
of  the  CERCLA  hazardous  substances. 
RSPA  is  responding  to  this  EPA  action 
by  issuance  of  this  NPRM. 

IXXr  Action 

As  previously  stated.  EPA  published 
an  NPRM  on  May  25, 1983  [48  FR  23552). 
This  NPRM  proposed  to  adjust  the  RQ 
levels  for  387  of  the  698  CERCLA 
haaardous  substances.  In  response  to 
the  EPA  NPRM,  DOT  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  August  8. 1983 
[4»FR  35965).  This  ANPRM  considered 
the  regulatory  impact  that  the 
incorporation  of  CERCLA  hazardous 
substances  into  the  HMR  would  place 
on  shippers  and  carriers.  Basically,  the 
ANPRM  examined  the  extent  the  HMR 
should  apply  to  CERCLA  hazardous 
substances.  In  this  ANPRM,  RSPA 
proposed  eight  regulatory  alternatives 
as  possible  ways  of  incorporating  the 
CERCLA  hazardous  substances  into  the 
HMR.  These  alternatives  are  repeated 
as  follows: 

Proposed  Regulatory  Alternatives 

1.  RSPA  may  issue  a  rule  to 
incorporate  all  CERCLA  "hazardous 
substances"  into  the  Table  as 
'hazardous  substances"  under  the  HMR, 
applying  the  RQ  for  each  substance  in 
eSecX  at  that  time  (including  the 
statutory  RQ  of  one  pound  for  those 
substances  for  which  EPA  has  not 
concluded  its  evaluations). 

2;  With  regard  to  those  CERCLA 
"hazardous  substances"  for  which  EPA 
has  completed  its  evaluations  and 
established  RQs,  RSPA  may  issue  a  rule 
to  incorporate  those  substance  into  the 
Table  as  "hazardous  substances"  under 
dje  HMR.  but  withhold  further  action  on 
all  odier  CERCLA  "hazardous 
substances"  until  EPA  has  completed  its 
evaluations  and  established  RQs  for 
them. 

3.  RSPA  may  wdthhold  further  action 
until  EPA  has  completed  its  evaluations 
and  established  RQs  for  all  CERCLA 
"hazardous  substances". 

4.  As  a  variation  of  Alternative  1. 
RSPA  may  issue  a  rule  with  regard  only 
to  those  substances  for  which  RSPA 
possesses  adequate  information 
concerning  the  need  for  and 
consequences  of  such  a  rule,  and  for 
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which  the  patentiel  benefits  out« 
the  potential  costsv 

5.  As  a  vanation  af  Alternative  2. 
RSPA  may  isaue  a  rule  with  regard  aidy 
to  those  substance  for  which  RS*A 
possesses  adequate  information 
concerning  the  need  fer  and 
consequences  of  such  a  rule,  and  fat 
which  die  potential  beneftta  outweigh' 
the  potential  costs. 

6.  As  a  variation  of  Alternative  3, 
RSPA  may  issue  a  rule  with  reg^d  only 
to  those  substances  for  which  RSPA 
possesses  adequate  information 
concerning  the  need  for  and 
consequences  of  such  a  rule,  and  for 
which  the  potential  benefits  outweigh 
the  potential  costs. 

7.  RSPA  may  do  rwting.  This  would 
mean  that  the  only  hazardous 
substances  subject  to  the  HMR  would 
be  those  already  listed  in  the  Table. 

8.  RSPA  may  decline  to  apply  the 
HMR  to  hazardous  substances  by 
removing  those  already  fisted  in  the 
Table  and  by  not  adding  any  others. 
This  would  return  DOT  to  its  traditional 
role  of  safety  regulation  under  the 
HMTA. 

Comments  on  Proposed  Altometivea 

Thirty-three  commenters  addressed 
these  alternatives  in  their  comments. 
The  majority  of  commenters  felt  that 
RSPA  should  further  regulate  hazardous 
substance».  Commenters  taking  this 
position  either  Alternative  No.  1  orNo. 
2.  Both  of  these  alternatives  are  similar 
because  they  propose  to  regulate 
CERCLA  hazardous  substances  und^ 
the  HMR.  The  difference  between  these 
two  alternatives  in  the  manner  in  which 
hazardous  substances  are  adopted  into 
the  HMR. 

Under  Alternative  No.  1,  all  CERCLA 
hazardous  substances  would  be 
regulated  under  the  HMR  following 
issuance  of  a  final  rule  by  RSPA.  Those 
substances  whose  reportable  quantity 
level  had  not  been  adjusted  would  still 
be  regulated  under  the  HMR  at  the 
statutory  RQ  of  one  pound.  Under 
Alternative  No.  2  only  those  substances 
that  had  EPA  adjusted  RQe  would  be 
regulated  under  the  HMR.  Those 
substances  whose  RQ  values  had  not 
been  adjusted  would  be  listed  but  not 
regulated.  RSPA  would  consider 
subjecting  these  substances  to 
regulation  when  their  RQs  had  been 
adjusted  by  EPA. 

While  each  of  the  proposed  regulatory 
alternatives  provides  a  method  for 
dealing  with  CERCLA  hazardous 
substances,  RSPA  believes  that  the 
adoption  of  CERCLA  hazardous 
substances  into  the  HMR  under 
Alternative  No.  2  is  the  most  effective 
course  of  action.  This  alternative 


complies  with  tlir  Paperwork  RechictfoR 
Act  by  cantrolhnif  the  additimial 
paperwork  buKdtens  aseaciated  with> 
regulating  CERCLA  hazanhsua- 
substances.  Review  of  the  pfCfposeiS 
alternatives  indicates  that  whde  the 
choice  of  one  of  the  other  alternatives 
may  be  feasible,  their  selection  ianot 
warranted  Selecting- Alternative  No-.  3. 
4,  5,  or  6  would  require  RSPA  to  either 
delay  issuance  of  a  rule  on  hazardous 
substances  until  EPA  takes  furdier 
action  or  require  that  RSPA  issue  a  rule 
on  hazardous  substances  based  solely 
on  RSP.A  s  evaluation  of  these 
substances.  RSPA  does  not  believe  that 
either  approach  is  accept^ie. 

Aktemative  Na  7  proposes  that  RSPA 
do  nothing.  RSPA  would  continue  to 
only  regulate  those  substances  that  are 
already  in  the  Table.  From  the 
comments  RSPA  received  to  this 
altHTiative.  carriers  are  csncemed  that 
pursuing  this  course  of  action  would 
ignore  their  need  for  additional 
information  to  be  shown  on  shipping 
papers.  This  additional  information  is 
believed  necessary  to  alert  them  to  the 
fact  that  they  are  carrying  hazardous 
substances  and  to  inform  them  that  if  a 
"reportable"  amount  is  spilled,  a  report 
is  required  by  CERCLA.  If  RSPA  were  to 
take  no  further  action,  there  would  be 
no  identification  of  new  hazardous 
substances  on  shipping  papers.  For  this 
reason,  RSPA  does  not  beheve  that 
selection  of  this  alternative  is 
warranted. 

The  selection  of  Alternative  No.  8 
would  mean  that  RSPA  would  decline  to 
regulate  hazanknis  substances  under  the 
HMR.  Choosing  dri«  alternative,  RSPA 
would  be  acting  on  the  premise  that  the 
regulatory  controls  which  are  currently 
in  place  for  hazardous  substances  are 
adequate  and  that  regulation  under  the 
HMR  Is  not  necessary.  RSPA  does  not 
believe  this.  There  is  a  need' for  carriers 
to  have  information  about  hazardous 
substances.  If  a  carrier  is  aware  that  a 
hazardous  substance  is  being 
transported  and  a  spill  occurs  in  a 
reportable  quantity,  the  carrier  can 
make  the  required  spill  report.  Also, 
shippers  should  know  as  soon  as 
possible  what  the  final  RQs  are  for 
hazardous  substances,  so  they  can 
finalize  their  instructions  to  shipping 
and  operating  personnel  as  well  as  to 
their  carriers.  They  can  also  make  any 
needed  changes  to  their  shipping 
documentation  and  training  materials. 

Considering  the  tremendous 
paperwork  burden  associated  with  the 
adoption  of  Altemcrtive  No.  1,  and  the 
fact  that  the  selection  of  Alternative  No. 
2  will  keep  the  HMR  consistent  widi  the 
EPA  regulations.  RSPA  believes  that 
Alternative  No.  2  is  the  most  practical 


way  of  satisfViitg  these  infbrmalfon 
needs. 

It  is  RSPA's  position  that  DOT  haa 
discretionary  authority  under  Sect"ion' 
105  of  the  HMTA  to  determine  whether, 
and  tO"  what  e:rtait,  to  regulate 
hazardous  material*.  (A  detailed 
discussion  of  this  position  was  provided 
in  the  ANPRM.)  With  regard  to  the 
CERCLA  hazardous  substances  for 
which  EPA  has  issued  a  final  rule 
adjusting  their  reportable  quantities.' 
RSPA  has  decided  to  propose  to  add 
them  all  to  the  haaereiou*  ma  teriais 
table. 

Questions  Posed  in.  the  ANPRM 

RSPA  requested  that  commenters  to 
the  ANPRM  respond  to  fourteen 
questions  regarding  CERCLA  hazardous 
substances.  Specifically,  these  questions 
were  aimed  at  giving  RSPA  an  idea  of 
the  potential  impact  attributable  to  each 
of  the  proposed  regulatory  alternatives, 
and  to  assist  RSRA  in  making  the 
analyses  required  by  Executive  Order 
(E.O.)  1229t  and  5  CFR  Part  1320.  Each 
question  is  repeated  hereirr 

1.  What  is  the  anticipated  frequency  of 
shipments  that  are  not  currently  subject  to 
the  HMR,  but  that  would  become  suljject  to 
them  if  RSPA  were  to  adopt  RQs  under  the 
regulatory  alternatives? 

2.  What  new  oistB  would  tite  adopnon  of 
RQs  under  the  regolatory  aiteniativet  impoM 
on  shippers  and  carriers  of  CERCXA 
"hazardous  subfttances"? 

3.  What  is  the  anticipated  frequency  of 
releases  from  shipments  that  would  excsed 
the  RQ  and  what  is  the  likelihood  of  clean-up 
efforts  resulting  from  the  reporting  of  these 
releases? 

4.  What  are  the  anrlcipated  environmental 
benefits  of  such  clean-up  efforts? 

5.  With  regard  to  these  neienses.  what  is 
the  likelihood  thai  clean-up  would  occur  even 
if  RSPA  did  not  adopt  one  of  the  regulatory 
alternatives? 

6.  What  would  be  the  effect  of  the  adupUon 
of  RQs  under  the  regulatory  alternatives  on 
international  commerce? 

7.  What  would  be  the  effect  on  the 
adoption  of  RQs  under  the  regulatory 
alternatives  on  the  potential  for  liability  and 
on  the  insurability  of  shipners  and  carri«>r9  of 
CERCLA  "hazardous  substances  ■? 

8  Some  CERCLA  "hazjrdous  substance*" 
are  hazardous  only  in  certain  forms.  For 
example,  while  lead  and  other  heavy  metals 
are  designated  as  CERCL/\    hazardous 
substances  ■  they  are  hazardous  only  when 
they  are  in  very  small  partirlcs.  Therefore. 
EPA  has  proposed  to  exempt  from  reporting 
releases  of  these  metals  excspt  for  particles 
that  are  less  than  100  micrometers  in 
diameter.  Are  there  other  CERCLA 
"hazardous  substances"  that  are  hazardous 
only  in  certain  forms  to  which  RSPA  could 
similarly  limit  the  applicability  of  the  HMR? 

9.  If  RSPA  were  to  extend  the  applicability 
of  its  shipping  paper  and  package  maricmg 
requirements  through  the  adoption  of  RQs 


BEST  COPY  AVAILABLE 


22904 Federal  Register  /  Vol.  51.  No.  120  /  Monday.  ]une  23.  1986  /  Proposed  Rules 


Federal  Register  /  Vol.  51,  No.  120  /  Monday.  June  23,  1986  /  Proposed  Rules 


22905 


JM  I 


under  the  regulatory  alternatives,  would  the 
increased  frequency  of  their  use  lend  to 
diminish  their  effectiveness  as  hazard 
warnings? 

10.  What  other  factors  should  RSPA 
consider  in  determining  the  need  for  and 
consequences  of  the  regulatory  alternatives? 

11.  What  other  factors  should  RSPA 
consider  in  determining  the  potential  benefits 
and  the  potential  costs  to  society  of  the 
regulatory  alternatives? 

12.  What  other  information  would  be  of 
value  to  RSPA  in  conducting  the  analyses 
required  by  E.0. 12291? 

13.  To  assist  RSPA  in  fulfilling  the 
requirement  of  5  CFR  Part  1320,  which  of  the 
regulatory  alternatives,  necessary  for  the 
proper  performance  of  the  agency's  function, 
would  be  the  least  burdensome? 

14.  What  is  the  "practical  ulilily".  as  that 
term  is  defined  at  5  CFR  Part  1320.7(q).  of  the 
"collection  of  information"  that  would  result 
from  the  adoption  of  RQs  under  the 
regulatory  alternatives? 

Comments  on  Questions  Posed  in  the 
ANPRM 

Of  the  thirty-three  comments  received, 
only  eight  commenters  addressed  any  or 
all  of  these  questions.  A  brief  synopsis 
of  their  responses  is  provided  herein.  A 
detailed  discussion  of  the  comments 
received  to  these  questions  is  available 
for  review  in  the  regulatory  evaluation 
and  supporting  documentation  located 
in  the  public  docket  file  of  HM-145E. 

RSPA  received  a  few  comments  to  the 
question  concerning  the  impact  the 
adoption  of  RQs  would  have  on 
international  commerce.  These 
comments  indicated  that  by  increasing 
the  number  of  CERCLA  hazardous 
substances  subject  to  the  HMR,  there 
may  be  an  increase  in  the  number  of 
materials  that  would  be  regulated  in 
international  commerce.  Commenters 
stated  that  new  requirements  for 
hazardous  substances  have  the  potential 
to  be  burdensome  and  confusing  to 
shippers  in  other  countries.  No 
substantive  evidence  was  provided  to 
back  up  this  claim.  Since  the  adoption  of 
the  first  hazardous  substances  into  the 
HMR  in  Docket  HM-145B  on  May  22. 
198a  (45  FR  34560]  and  November  10. 
1985.  (45  FR  74640)  RSPA  has  not  been 
made  aware  of  any  major  problems 
occurring  relative  to  the  import  or  export 
of  hazardous  substances.  Secondly. 
DOT  possesses  very  limited  knowledge 
of  the  volume  of  hazardous  commodities 
which  are  imported  and  exported 
annually.  Without  knowing  the  number 
of  hazardous  substances  that  will  be 
incorporated  into  the  HMR  and  the 
number  of  shipments  of  these  materials 
that  are  being  imported  into  or  exported 
from  the  United  States.  RSPA  has  no 
way  of  knowing  what  effect  the 
adoption  of  RQs  under  one  of  the 
proposed  regulatory  alternatives  would 


have  on  international  commerce.  This 
question  was  posed  by  RSPA  in  the 
AMPRM  because  RSPA  had  no 
quantifiable  data  on  these  shipments. 
RSPA  had  hoped  commenters  would 
furnish  this  data.  They  did  not. 

Only  a  few  comments  were  received 
concerning  the  effect  the  adoption  of 
RQs  would  have  on  the  liability  and 
insurability  of  shippers  and  carriers  of 
CERCLA  hazardous  substances.  Most  of 
the  comments  RSPA  received  on  this 
question  pointed  out  that  should  any  of 
the  regulatory  alternatives  be  adopted, 
there  would  virtually  be  no  change  in 
the  liability  or  insurability  of  shippers 
and  carriers  of  these  substances.  One 
commenter,  representing  an  association 
comprised  of  carriers,  thought  the  full 
adoption  of  hazardous  substances  under 
the  HMR  would  greatly  improve  the 
liability  and  insurance  situation  of 
carriers.  This  commenter  contended  that 
if  carriers  had  better,  more  complete 
knowledge  that  a  hazardous  substance 
was  being  transported,  they  would 
exercise  greater  caution  when 
transporting  these  shipments.  As  a 
result,  insurance  rates  for  transporting 
these  substances  might  stabilize. 
However,  another  commenter  contended 
that  a  shipper's  and  carrier's  potential 
for  liability  might  be  increased 
substantially  should  the  CERCLA 
hazardous  substances  be  adopted,  due 
to  the  increase  in  the  number  of 
regulated  shipments.  No  supportive 
documentation  was  furnished  by  either 
commenter  to  substantiate  their 
positions. 

In  response  to  the  question  regarding 
whether  there  are  other  CERCLA 
hazardous  substances  that  are  only 
hazardous  in  certain  forms,  RSPA  only 
received  one  comment.  The  commenter 
expressed  concern  about  lead  oxide  and 
lead  silicate  having  an  RQ  of  one  pound 
under  the  EPA  rule  and  stated  that  even 
though  these  substances  are  less  toxic 
than  other  substances  with  higher  RQs, 
EPA  has  failed  to  develop  a  specific  RQ 
for  them.  This  commenter  urged  RSPA  to 
develop  substantial  supportive 
documentation  on  all  substances  which 
present  an  imminent  hazard  and  threat 
to  the  environment  before  imposing  any 
regulations  on  them. 

RSPA  is  sympathetic  to  this 
commenter's  concern,  however,  EPA  is 
the  only  agency  which  has  the  authority 
under  CERCLA  to  adjust  hazardous 
substance  RQs.  RSPA's  authority  under 
the  HMTA  is  to  determine  which 
materials  pose  an  unreasonable  risk  to 
health  and  safety  or  property  when 
transported  in  commerce  and  to  regulate 
them  at  an  appropriate  level.  The  EPA 
develops  a  substantial  supportive  record 
for  a  named  substance  before  an  RQ 


level  is  established.  In  the  final  rule 
dated  April  4, 1985.  (50  FR  13456]  EPA 
stated  that  they  have  deliberately 
decided  not  to  establish  RQs  for  the 
many  broad,  generic  classes  of  organic 
and  metallic  compounds.  Although  not 
specifically  listed  by  name,  lead  oxide 
and  lead  silicate  would  be  included  in 
one  of  these  broad,  generic  classes.  EPA 
has  also  determined  that  the  notification 
requirements  under  CERCLA  apply  only 
to  those  specific  compounds  whose  RQs 
are  listed  in  the  EPA  Table,  the  List  of 
Hazardous  Substances  and  Reportable 
Quantities  (40  CFR  302.4). 

Comments  made  to  the  question 
concerning  what  other  factors  RSPA 
should  consider  in  determining  the  need 
for  and  consequences  of  the  regulations 
stressed  two  points.  One.  RSPA  should 
consider  the  effect  that  each  of  the 
regulatory  alternatives  would  have  on 
small  businesses.  Secondly,  RSPA 
should  consider  a  carrier's  liability  and 
the  potential  environmental  damage  that 
could  result  if  a  hazardous  substance  is 
spilled  and  the  appropriate  response  is 
not  initiated  because  the  substance  was 
not  properly  reported. 

RSPA  is  required  to  give  full 
consideration  to  the  impact  any 
regulatory  action  it  takes  would  have  on 
small  businesses.  With  regard  to 
carrier's  liability.  CERCLA  requires  that 
all  spills  of  a  CERCLA  hazardous 
substance  which  occur  in  a  reportable 
quantity  be  reported  to  the  National 
Response  Center.  The  incorportation  of 
CERCLA  hazardous  substances  into  the 
HMR  will  promote  better  identification 
of  these  materials,  leading  to  greater 
compliance  with  the  reporting 
requirements  and  lessening  the  potential 
for  environmental  damage. 

Concerning  the  question  about  what 
new  costs  shippers  and  carriers  would 
incur  should  CERCLA  hazardous 
substances  be  adopted  under  one  of  the 
regulatory  alternatives,  most 
commenters  stated  that  shipment  costs 
would  increase  proportionally  with  the 
increase  in  the  number  of  shipments.  No 
quantitative  data  was  provided  to 
support  this  conclusion.  RSPA 
acknowledges  that  costs  may  increase  if 
the  number  of  shipments  subject  to  the 
'HMR  increases.  Of  course,  any  increase 
in  costs  is  dependent  on  many  factors 
ranging  from  the  degree  of  hazard  posed 
by  the  materials  being  shipped  to  the 
volume  of  materials  and  the  number  of 
shipments  being  made.  With  the 
exception  of  Alternative  No.  7.  selection 
of  any  of  the  alternatives  may  entail 
additional  costs.  This  is  expected.  These 
costs  result  from  compliance  with  the 
documentation,  packaging,  marking, 
labeling  and  placarding  requirements  of 


the  HMR.  E.0. 12291  requires  that  no 
regulatory  action  shall  be  undertaken 
unless  it  can  be  demonstrated  that  the 
potential  benefits  to  society  which  the 
proposed  regulation  provides  outweigh 
its  potential  costs.  (A  detailed 
evaluation  of  the  economic  impact  of 
this  regulation  can  be  found  in 
Appendix  B  of  the  regulatory 
evaluation). 

In  response  to  the  question  concerning 
the  anticipated  frequency  of  shipments 
currently  not  subject  to  the  HMR  and 
the  cost  increase  that  would  occur  if 
these  shipments  become  subject  to  the 
HMR.  more  than  half  of  the  commenters 
believed  the  number  of  regulated 
shipments  would  increase.  Most  of  the 
commenters  thought  this  increase  would 
be  substantial,  however,  no  quantitative 
data  was  furnished.  These  comments 
support  RSPA's  contention  in  the 
ANPRM  that  if  certain  categories  of 
CERCLA  hazardous  substances  are 
brought  under  the  umbrella  of  the  HMR, 
there  could  be  a  significant  increase  in 
the  number  of  shipments  subject  to  the 
HMR.  When  a  material  becomes  subject 
to  the  HMR.  shippers  incur  costs  by 
complying  with  documentation  and 
package  marking  requirements.  Carriers 
become  subject  to  additional 
requirements  such  as  loading 
requirements,  driving  and  insurance 
rules  and  reporting  requirements.  These 
requirements,  of  course,  would  not  be 
new  ones  for  shippers  and  carriers  of 
those  substances  who  are  already 
subject  to  the  HMR. 

H.  Proposed  Rule 

The  primary  purpose  of  this  notice  of 
proposed  rulemaking  is  to  incorporate 
CERCLA  hazardous  substances  into  the 
HMR  as  proposed  under  Alternative  No. 
2.  RSPA  proposes  three  actions.  First, 
RSPA  proposes  to  add  to  the  Table 
those  CERCLA  hazardous  substances 
which  have  EPA  established  final  RQs. 
RSPA  will  take  no  action  at  this  time  on 
unevaluated  hazardous  substances  as 
these  will  be  assessed  by  RSPA  after 
EPA  establishes  their  final  RQ's.  When 
final  RQs  are  established  for  these 
substances.  RSPA  will  consider  adding 
them  to  the  Table.  The  changes 
proposed  in  this  NPRM  to  incorporate 
certain  CERCLA  hazardous  substances 
into  the  HMR  should  enhance  the 
carriers'  awareness,  through  the 
shipping  paper  identification,  that  they 
are  transporting  hazardous  substances. 

The  second  action  RSPA  is  proposing 
is  to  revise  the  definition  of  a  hazardous 
substance  in  S  171.8  to  include 
hazardous  wastes  which  are  not 
specifically  Usted  by  the  EPA  as  a 
hazardous  waste,  but  which  exhibit  an 
EPA  characteristic  of  ignitiality. 


corrosivity  or  reactivity  (ICR).  RSPA 
believes  that  revision  of  the  definition 
for  a  hazardous  substance  to  include 
ICR  materials  is  necessary  because  EPA 
has  stated  that  when  a  reportable 
quantity  of  any  ICR  waste  is  released 
(spilled],  the  release  is  reportable  under 
CERCLA. 

The  third  action  RSPA  is  proposing  is 
to  change  the  hazardous  substance 
discharge  notification  requirements  of  49 
CFR  171.17.  EPA  pointed  out  in  its 
comments  to  the  ANPRM.  HM-145E, 
that  the  language  of  this  section  applies 
only  to  discharges  of  a  hazardous 
substance  which  occur  in  a  reportable 
quantity  into  navigable  waters  or  upon 
adjoining  shorelines.  EPA  stated  "while 
this  language  was  written  to  conform  to 
the  requirements  of  the  Clean  Water 
Act,  it  is  not  consistent  with  the  multi- 
media reporting  requirements  of 
CERCLA  which  apply  to  releases  to  air. 
land  and  water".  RSPA  agrees  with 
EPA's  statement  and  is  proposing  to 
change  the  provisions  of  §  171.17  to 
either  make  the  discharge  notification 
requirements  applicable  to  all  media  or 
to  remove  the  discharge  notification 
requirements  from  the  HMR.  As  an 
option,  RSPA  could  include  a  reference 
to  the  notification  requirements  of 
CERCLA  in  the  HMR.  For  purposes  of 
this  rule,  the  terms  "release"  and 
"environment"  have  the  same  meaning 
as  specified  by  EPA  in  its  definition  of 
these  terms  in  40  CFR  302.3. 

The  RQs  for  certain  hazardous 
substances  which  were  previously 
incorporated  into  the  Table  (HM-145B; 
45  FR  34560  and  45  FR  74640)  have  been 
adjusted  by  EPA.  RSPA  proposes  to 
change  the  RQ  for  each  of  these 
hazardous  substances  to  correspond  to 
the  adjusted  final  RQ  set  by  EPA. 

In  its  final  rule.  EPA  adjusted  the  RQs 
of  340  hazardous  substances,  including 
21  waste  streams.  However,  EPA's  rule 
included  many  hazardous  substances 
from  Section  311  of  the  CWA  whose 
"adjusted"  final  RQ  is  the  same  as  its 
statutory  RQ.  These  substances  were 
previously  incorporated  into  the  Table 
under  HM-145B.  Therefore,  the  number 
of  hazardous  substances  addressed  in 
this  rule  is  less  than  340.  These 
hazardous  substances  would  be  listed  in 
the  Table  by  name  followed  by  the  RQ 
and  identified  in  column  1  of  the  Table 
as  a  hazardous  substance  by  the  symbol 
"E".  The  proposed  changes  in  the  Table 
affect  certain  sections  in  Part  173. 

Unlisted  Hazardous  Substances 

A.  ICRE  Wastes 

Under  the  Resource,  Conservation 
and  Recovery  Act  (RCRA).  ICRE  wastes 
ate  wastes  which  are  not  specifically 


listed  by  the  EPA  as  hazardous  wastes, 
but  which  possess  characteristics  of 
ignitability,  corrosivity,  reactivity  or 
extraction  procedure  (EP)  toxicity 
(ICRE).  These  characteristics  are 
defined  by  EPA  in  40  CFR  261.20-261.24. 
In  the  EPA  final  rule  of  April  4, 1985  [50 
FR  13456],  EPA  states  that  releases  of 
non-designated  wastes  which  exhibit 
ICR  characteristics  are  reportable  under 
section  103(a)  of  CERCLA.  The  RQ  for 
non-designated  substances  which  are 
ICR  wastes  is  100  pounds.  That  rule 
states:  "Substances  exhibiting  the 
characteristic  of  extraction  procedure 
(EP)  toxicity  are  not  at  issue  here, 
because  the  chemicals  at  which  the  EP 
toxicity  test  is  aimed  are  all  specifically 
designated  as  hazardous  under  section 
302.4  of  today's  regulation."  The  RQs  for 
wastes  exhibiting  the  characteristic  of 
EP  toxicity  are  listed  in  the  table  at  40 
CFR  302.4  and  are  keyed  to  the 
contaminant  (hazardous  substance)  on 
which  the  characteristic  of  EP  toxicity  is 
based.  According  to  the  EPA,  when  a 
reportable  quantity  of  any  of  these 
unlisted  ICRE  wastes  is  released 
(spilled),  the  release  is  reportable  under 
CERCLA. 

Section  102  of  CERCLA  authorizes 
EPA  to  designate  hazardous  substances 
over  and  above  those  designated  by 
Congress  in  the  statute,  and  to  establish 
reportable  quantities  for  them.  Using 
this  authority,  EPA  plans  to  designate 
about  500  new  hazardous  substances  in 
the  next  five  years.  In  addition.  EPA 
proposes  to  add  generic  groups  of 
materials  to  the  hazardous  substance 
list.  These  generic  groups  include  those 
undesignated  substances  which  exhibit 
a  characteristic  of  ignitability. 
corrosivity  or  reactivity  (ICR).  ICR 
materials  are  discussed  in  EPA's  Final 
Rule  (50  FR  13460  April  4, 1985)  and  are 
derived  from  EPA's  RCRA  regulations 
found  in  40  CFR  261.21-261.23.  The 
characteristics  which  determine  whether 
a  material  is  an  ICR  material  are  the 
same  as  or  similar  to  RSPA's  definitions 
for  the  hazard  classes  of  Flammable 
liquid,  Combustible  liquid.  Flammable 
gas.  Oxidizer,  Corrosive  material, 
Exposive  A,  Explosive  B,  Flammable 
solid.  ORM-E  and  RSPA's  criteria  for 
forbidden  materials. 

Based  on  EPA's  interpretation  that 
ICRE  wastes  are  reportable  under 
CERCLA.  RSPA  proposes  to  take  the 
following  actions  to  include  these 
substances  in  the  HMR.  First.  RSPA 
proposes  to  amend  the  hazardous 
substance  definition  in  §  171.8  to  include 
ICR  wastes  (materials  exhibiting  an  EP 
toxic  characteristic  are  no!  included 
here  because  the  constituents  making 
them  toxic  are  individually  listed).  This 
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will  inaure  that  ICR  wastes  aae  iBcbided 
as  hazKdbui  sabstSnccs  fn  f&e  HMR. 
Second!^..  BSM  pioposes  to  ihciuik 
instructfbaBB  (fteisfttMftKloc]{  FangMagp 
to  the  Tabfe  wfiickexyliBui  tfie 
proccducc  Ob  Ubv  wftcn  lelsclfny  Ae 
proper  siippovnane  fbr  rCR  waste. 
This  is  neeesaory  bccaasa  FCR  wastes 
may  or  avf  mt  meet  tfte  definittan  of  a 
DOT  kszasd  cfcss  other  tftaa  ORM-E. 
For  HWaK  —am  tbc  KnV  is  proposing 
to  requite  thaC  the  proper  shipping  name 
include  m  pereolfiesis  the  EPA.  ICR 
characteristKrea&Aaetfky  the  waste  so 
that  the  17A  nt  cftefBcfenstfa  which 
makes  *e  waslpiMBtdbns  is  fdfentiffed. 
RSPA  aisvpiTjpBseB  (to  amend  the 
shippiiig  f  ps'  leqaireHients  to  requfre 
the  apffioMk  lOr  cftaracteristfc  to  be 
included  ••  pat  eflfte  proper  shipping 
name.  Wafcj.  RSKK  proposes  to  amend 
the  merftmRieqniTemenlsto  require  the 
applinrM^  ICB  cftaracteristic  to  be 
displayed  on  pac&agings  of  110  gallons 
or  less. 

B.  ICRE  sniataacn 

EPA  aho  prapoBBri  in  »  NPRM  issued 
on  April  4.  n8&  PSO  F»  135141.  a  100- 
pouad  RQfar  seiases  •!  idii^ 

designated  substances  which  exhibit  the 
RCRA  characSuistics  of  KR. 
Substances  cxfaiUiaC:  the  characteristic 
of  EP  toidcilp  aecaa*  si  issue  because 
the  substaaccs  aS  whiob  Ae  &  toxicity 
test  are  aioeil  aae  ail  designated  by 
EPA.  Under  tbe  EPA  prcposal.  any  spill 
of  an  ICREsubsteaeetiwheliiec  ii  is  a 
waste  arnel)i  is  Rvortaible  under 
CERCLA  if  the  material  (1)  exhibits  an 
ICRE  charactecistk:  and  |2)  i&  spilled  in 
a  reportable.  (ftatiMiy.  This  proposal  has 
not  been  finaliacd  by  the  EPA,  and 
RSPA  does  no4  intead  Ui  take  any  action 
on  these  aubstances  an^  the  EPA 
proposal  becsmes  finak  If  the  EPA 
proposal  becaines  final  Sor  all  ICRE 
substances,  aot  jus*  wastes,,  RSPA  wifl 
propose  to  ameiKl'  the  HMR  in  the  same 
manner  as  we  ace  pooposiag  fot  ICRE 
wastes.  Both  the  defiaitioii!  and  ths 
introductory  language  to  the  Tabls  for  a 
hazardous  substance  would,  be  amended 
to  include  ICR£  sahstancea^The  RSPA 
seeks  comments  on  suggested  methods 
to  follow  when  iacorpoiating  both  ICRE 
wastes  and  ICRE  subatances  iato  Ac 
HMR.  Also  the  RSPA  soBcJls  commaits 
on  the  problems  shippers  andtarriers 
foresee  should  these  materials  be 
incorporated  into  the  HMR. 

When  activities  designatina  CERCLA. 
hazardous  substances  are  complete, 
there  will  be  approximately  1400 
specifically  named  substances 
(approximately  900- designated  by  the 
statute  and  500  to  be  designated  by  EPA 
within  the  next  five  yearsj.  This 
estimate  may  be  conservative  because  it 


does  not  indudrany  aoa'desiwiated 
substance  which. e^iAlbU&aa; ICR. 
charactexislifi  tmatenalstexhibtUnftaa 
EP  toitic  char"^"""**^  ase  net iadudsd 
here  becauBC.  Ihe  constitueats.  meium^ 
them  toxic  aie  iacfiuiduajiylieted^ 
Therefore.,  it  appeals  that  wal&ic.  five 
years  almost  all  of  the  hazardous 
materials.  cegMlate<ibr  DOT  wilkaioo  be- 
hazardous  r.'tfi^anp'm-  siase  the  Table 
presently  coaiains  aniy  abam^MOd 
proper  shippiag,Qaaies>iiachidinsbe4h 
the  spedlic.andgeBeaiK.(^.aAkenlcies. 
The  sigoiEcaace  assaciated  wUh  tlie  ese 
of  a  special  aatalioa  [/ke  "ET  iacokiBui. 
land  the  "RQ"  in  eolumii  2};  ia  the  TaMe 
to  identify  hazardous  substaaces.  {qb 
reporting  pocpoaes  nay  he  \oal  i£ 
virtually  ail cd  tbe  baaatdauA materials 
are  subi/ectto  thenotiicaliaB 
requirements,  at  vaiiaufr  BQs>  In 
addition.  RSPA.  mAy  Qol.be  able  to 
identify  and  class,  many  of  tfiese 
materials,  in  thf  Table-.  ICR  substances 
could  fall  withLa  a&  man^  a&  eight 
di^erenthazaed  dassea.otka£  thaa 
ORM-E.  A  ainiilar  problen  enstsiwith. 
the  incorporatioaofRCRA  waste 
streams  which  is  proposed  in  this 
NPRM.  I£  RSPA  is  uaabie  to  elass  a 
material,  ifemay  be  inappaopiriaie  toli&t 
it  in  the  Table.  These  i&ceitaudy  the 
argument  to  be  made  that  adding, 
numerous  substances  ia  the  ORN4-E 
class  to  the  listing  of  acutely  hazardous 
materials  in  the  hazardous. materials 
Table  reduces  the  level  ef  safety  by 
diluting  the  Table  to,  include  a  large 
number  of  substances  that  do-  not  pose 
special  transportation  hazards.  This 
could  reduce  shippers'  and  carriers' 
attention,  to  safety  by  imfosing 
comparable  restrictions  on  substances 
which  differ  significantly  in  hazards. 

RSPA  soUcits  comments  on  the 
desirability  of  using  sonw  oAer  system 
of  identifying  hazardous  substances 
other  than  the  one  which  pnesentiy 
exists  and  is  psapesed  in  this  notice  (i.e.. 
listing  a  materiai  in-  the  Table  with 
special  notation  as  noted- above).  Other 
options  might  include  establwhrng  a 
separate  list  of  all  haaaDdous  substances 
with  tbeic  RQo.  Suck  a  liat  woold  sot 
contain  either  a  column  for  the  hazard 
class  (which,  in  manp  cases  RSPA  is 
unable  to  asai^)  or  specific  packaging 
requiremeals^  Analhei  option.  rmghH  he 
to  simply  reqpise  thai  »H  spiMa  e£ 
chemical  male  rials  be  Kaparted,.  ia  ei£ect 
consolidating  all  q£  the  existing  aad 
possible  reporting  requirements  for 
spills  into  a  single,  simple  rule  for 
shippers  and  carriers. 

RSPA  solicits  comments  on  the 
desirability  of  removing  the  requirement 
in  the  HMR  to  report  spills  of  hazardous 
substances.  This  is  presently  contained 


in  S 171J7.  Section- 103  a*  CERCkA 
contaias.  explicii  repeetMg',  ■^aremeats 
for  dischacysaf  kaaacdoas  aubataacasi. 
Also,  betik  the  UiS.  Coast  Coaadi  and! 
EPA  have  auleSi  wluck' raqjn*^  ■■9^'*''^ 
of  discharges  afitheae  aaiBceutHiale: 
(See  33.CFR  153.20*  ami4Q»€3=ft  lilT.2ai 
and  302.6).  Refejeaemg;thKeMBteii«»'«f 
these  reporting  reqiheements  in  the  HMR 
might  be  better  than  having  anoiiws- 
repartMig  DaquiBemeHt  RSPA  bettewes 
the  penalties  under  EPA'sCEACLA  rales 
and  Caast  Guerd'sCWA  colas  te 
failure  to  ceport  a  hazaadotia  substance 
discharge  are  adequate  and  there- may 
be  no. need  ta  ceqoice  6i«lAer  neporting; 
for  hazardous  substance  discharges  ia 
the  HMR.  An  example  •£  haw  this  conlid 
be  done- may  be  found  in  Note  2  at  the 
endof  §i:Hv3. 

III.  Review  by  Sections 

Section  171.8.  The  definition  of  a 
hazardous  substance  waoW' be  revised 
to  include  wastes  which  eadubi*  s  RCRA 
characteristic  of  ICR. 

Seetion  171.17.  Paragraph  (a)  would  be 
revised  to  expand  the  "environmenf' 
(i.e.,  air,  land  and  water)' irato- which  a 
discharge  may  occer  and  fer  wRicft  a. 
discharge  notification  is  required.  Other 
options  include  removing  this 
requirement  from  the  HMR  or 
referencing  the  CERCLA  reporfmg 
requirements  in  the  HMR. 

Section  172.101:  Paragraph  (c)tl4] 
would  be  added  to  cover  specific  waste 
streams  that  have  been  designated  as 
hazardous  substances  by  EPA  and 
whose  hazard  class  assignment  may 
change  from  shipment  to  shipment 
because  of  variations  in  the  composition 
of  the  waste  stream.  RSPA  proposes  to 
add  21  waste  streams  to  the  Table,  all 
classed  as  ORM-E.  These  waste  streams 
would  not  be  listed  by  their  EPA  names. 
They  would  be  added  as  follows:  (1) 
Those  waste  streams  whose  hazard 
characteristics  meet  the  definition  of  the 
ORM-E  hazard  class  only  would  be 
assigned  the  proper  shipping  name 
"Hazardous  waste,  liquid  or  solid, 
n.o.s.",  as  appropriate.  Included  as  part 
of  the  proper  shipping;  name  wauid  be 
the  EPA  hazardous  waste  number 
(RCRA  waste  number}  assigjied  to-  the 
waste  stream  (e.g.,  F003).  Thus,  a  waste 
stream  identified  by  EPA  as  "F008" 
containing  the  following  spent  noa- 
halogenated  solvents  and  the  still 
bottoms  from  the  recovery  of  these 
solvents:  Qa),  Xylene,  (ib)^  Acetone,  fc). 
Ethyl  acetate,  (d)  Ethylbenaena.  (e),- Ethyl 
ether,  (f)  Methyl  isobutyl  ketone.  (gin- 
Butyl  alcohol,  (h).  Cyclohexanone,  [}] 
Methanol,  when  classed  as  ORMr^  and 
shipped  in  liquid  form  La  a  reportable 
quantity,  would  be  described  as  "RQ, 


Hazardous  waste,  liquid,  n.o.s.  (FCK)3) 
ORM-E,  NA9189".  (2)  those  waste 
streams  having  hazard  characteristics 
that  meet  the  definition  of  a  hazard 
class  other  than  ORM-E  would  be 
classed  accordingly  and  assigned  the 
proper  shipping  name  (either  a  specific 
name  or  an  n.o.s.  entry)  that  most 
appropriately  describes  the  waste 
stream.  The  EPA  hazardous  waste 
number  assigned  to  the  waste  stream 
"F003 "  that  also  meets  the  definition  of 
a  flammable  liquid  would  be  classed  as 
a  fiammable  liquid.  This  waste  stream 
when  shipped  in  a  reportable  quantity 
would  be  described  as  "RQ,  Waste 
flammable  liquid,  n.o.s.  (F003). 
Flammable  liquid.  UN1993 '.  If  RSPA 
were  to  adopt  the  EPA  descriptions, 
there  would  be  several  DOT  proper 
shipping  names  which  would  contain 
more  than  ten  words. 

Paragraph  (c)(15)  would  be  added  to 
cover  hazardous  substances  which  are 
waste  materials  that  are  not  specifically 
listed  under  RCRA  and  exhibit  an  EPA 
characteristic  of  ignitibility,  corrosivity 
or  reactivity  (ICR).  Because  of  variations 
in  the  composition  of  the  wastes  being 
shipped,  selection  of  the  proper  shipping 
name  and  assignment  of  a  hazard  class 
to  these  wastes  may  change  from 
shipment  to  shipment  depending  on  their 
hazards.  For  this  reason,  RSPA  proposes 
to  require  that  the  proper  shipping  name 
include  in  parenthesis  the  EPA  ICR 
characteristic  which  makes  the  waste 
hazardous  under  RCRA.  Selection  of  a 
proper  shipping  name  for  these  wastes, 
when  shipped  in  a  reportable  quantity, 
would  be  as  follows:  (1)  Those  wastes 
whose  hazard  characteristics  only 
satisfy  the  definition  of  the  ORM-E 
hazard  class  would  be  assigned  the 
proper  shipping  name  "Hazardous 
waste.  Uquid  or  solid,  n.o.s.",  as 
appropriate,  followed  by  the  specific 
EPA  ICR  characteristic  in  parenthesis; 
(2)  those  wastes  having  hazard 
characteristics  that  meet  the  definition 
of  a  hazard  class  other  than  ORM-E  and 
also  have  an  EPA  ICR  characteristic 
would  be  assigned  the  proper  shipping 
name  (either  a  specific  name  or  an  n.o.s. 
entry)  that  most  accurately  describes 
the  waste;  for  example,  if  a  waste  meets 
the  definition  of  a  fiammable  liquid  and 
the  waste  material  is  not  specifically 
listed  in  the  Table  by  name,  the  proper 
shipping  name  would  be  "Waste 
fiammable  liquid,  n.o.s.  (EPA 
Ignitibility)";  (3)  those  wastes  which  are 
specifically  listed  by  name  in  the  Table 
and  exhibit  an  EPA  ICR  characteristic 
would  be  assigned  the  proper  shipping 
name  specifically  listed  for  that  waste. 
For  example,  the  proper  shipping  name 
for  Methyl  acetate  which  is  a  waste 


would  be  "Waste  methyl  acetate  (EPA 
ignitibility)". 

Hazardous  Materials  Table.  The 
Table  would  be  amended  to  add  31 
hazardous  substances  designated  by  the 
EPA  under  40  CFR  Pari  302.  These 
substances  are  not  presently  subject  to 
the  HMR  unless  they  are  also  hazardous 
wastes  shipped  on  a  Uniform  Hazardous 
Waste  Manifest.  The  EPA  has  assigned 
an  unqualified  "final  RQ"  to  these 
hazardous  substances. 

The  Table  would  also  be  amended  to 
identify  hazardous  materials  which  are 
presently  regulated  that  have  been 
designated  by  the  EPA  as  hazardous 
substances.  These  materials  make  up 
two  major  categories.  One  category 
would  include  materials  that  are  now 
listed  by  name  in  the  Table  and  the 
other  would  include  materials  not  now 
identified  in  the  Table  by  name  but 
which  are  now  regulated  under  the  n.o.s. 
listings  in  the  Table.  Of  the  111 
materials  being  added  by  name.  51  are 
presently  regulated  under  a  n.o.s.  listing, 
such  as  methyl  isobutyl  ketone  which  is 
regulated  as  a  fiammable  liquid  under 
the  proper  shipping  name  of  "Flammable 
liquid,  n.o.s."  or  under  an  end  use  listing, 
such  as  (densensitized)  nitroglycerin 
which  is  regulated  as  a  class  A 
explosive  under  the  proper  shipping 
name  of  "High  explosive,  liquid".  The 
total  number  of  materials  that  would  be 
identified  as  hazardous  substances 
under  this  proposal  would  be  189.  These 
are  listed  and  discussed  in  this 
preamble  individually  or  in  groups  to 
identify  the  criteria  used  for  designating 
each  as  a  hazardous  material. 

The  Table  would  be  amended  to 
change  the  RQ  of  several  entries  based 
on  EPA's  adjustment  of  the  RQ  of  45 
hazardous  substances  that  were 
designated  previously  under  section  311 
of  the  CWA.  The  RQ  for  15  hazardous 
substances  was  raised  and  the  RQ  for  30 
hazardous  substances  was  lowered. 

The  Table  would  be  amended  to  add 
the  "E"  designator  and  RQ  to  certain 
mixtures  that  contain  one  or  more 
hazardous  substances  to  identify  the 
hazardous  substance8(8)  present  in  the 
mixture.  The  "E"  designator  and  RQ 
level  would  also  be  added  to  certain 
n.o.s.  descriptions  for  materials  that  may 
contain  a  hazardous  substance. 

Finally,  the  Table  would  be  amended 
to  make  corrections  to  certain  listings  to 
align  them  with  the  corresponding 
international  description  or  to  indicate 
that  the  description  is  not  an  exact 
match  with  a  similar  international 
description.  These  corrections  would  be 
made  in  conjunction  with  the 
adjustments  being  made  to  various 
materials  in  the  Table  that  are  affected 


by  the  EPA  rule  on  hazardous 
substances. 

Although  there  may  appear  to  be  a 
discrepancy  between  the  number  of 
newly  identified  materials  in  this 
proposal  and  the  number  of  materials  in 
the  EPA  list  of  hazardous  substances, 
the  materials  in  this  proposal  are  those 
covered  in  the  EPA  list.  The  difference 
in  the  number  of  materials  results  from 
the  necessity  to  identify  in  the  Table  the 
different  hazard  classes,  forms,  mixtures 
or  solutions  of  a  material  for  proper 
regulation. 

Hazard  Class  Determinations.  The 
additions  to  the  Table  to  accommodate 
hazardous  substances  would  consist  of 
31  materials  classed  as  ORM-E,  51 
materials  that  are  now  regulated  under 
n.o.s.  listings  which  would  be  identified 
by  name,  and  29  materials  that  would  be 
classed  as  ORM-A.  Provisions  are  also 
made  in  the  Table  to  identify  51 
materials  that  are  currently  being 
regulated  by  name  in  the  HMR.  EPA  has 
designated  these  materials  as  hazardous 
substances. 

Other  Regulated  Materials — ORM-A. 
Twenty-nine  hazardous  substances 
would  be  classed  as  ORM-A.  based  on 
the  chemical,  physical  and  other 
comparable  properties  of  the  materials. 
The  properties  of  the  materials  are  such 
that  each  material  can  cause  extreme 
annoyance  or  discomfort  to  passengers 
and  crew  of  a  transport  vehicle  in  the 
event  of  leakage  during  transportation. 
Three  of  these  materials,  each  marked 
with  an  asterisk,  would  be  classed  as 
combustible  liquids  when  packaged  in 
containers  having  a  capacity  exceeding 
110  gallons.  The  ORM-A  materials  are 
listed  below: 

Acrylamide 

•Benzylidene  chloride 

Bi8(2-chloroethoxy)  methane 

Bromofonm 

4-Bromophenyl  phenyl  ether 

p-Chioroaniline 

4-Chloro-m-cresol 

Chlorodibromomethane 

2-Chlorophenol 

4-Chlorophenyl  phenyl  ether 

Dibromomelhane 

*m-Dichlorobenzene 

Dichlorobromomethane 

2,4-Dichlorophenol 

2,6-Dichlorophenol 

Dimethoate 

Dimethyl  phthalate 

4,6-Dinitro-o-cyclohexylphenol 

1  ,l-DimethyI-2-phenylethanamine 

Hexachloropropene 

*l8ophorone 

Malononitrile 

Methapyrilene 

1,4-Naphthoquinone 

Strontium  sulfide 

1.2.4,5-Tetrachloroben2ene 

2,3,4,6-Tetrachlorophenol 
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l.Z4-Trichlorobgi«ene 
2.4-Xylenol 

Note  that  dimfrBsjclohexjrlphenoi  is 
presently  listed  m  Ab  Tabte,  but  only 
the  4,6-dinitro-o^c3rdbhexylphenol 
isomer  has  been  desigjiafied  by  EPA  as  a 
hazardous  substance.  Also,  xylenol  was 
previously  designated  as  a  hazardous 
substance  (RChTO00A4S4r  by  EPA, 
however,  EPA  hasdiesignatcd  2.4- 
dimethylphcnof  as  a  hazardous 
substance  with  a"fina»  RQ "  of  100/45.4. 
Another  name  for  2;4-dimethyfphenol  is 
2,4-xylenoI,  which  is  a  xylenol. 

Other  Regulatetf  Miitsrials — ORM-E. 
Thirty-one  maleriafe  would  be  classed 
as  ORM-E,  Th»  materials  include  10 
specific  substance*  and  twenty-one 
waste  streams.  Umit  classification' is 
based  on  the  ^A  designation  of  certain 
materials  as  hazardous  substances  with 
an  unqualified  "Final  RQ"'  on  April  5, 
1985  [50  FR  13456|,  and  the  fact  that 
according  to  our  tentaliwe  evaluation 
they  do  not  meet  the  defining  criteria  of 
any  other  hazaid  aiasa.  These  ORM-^ 
materials  are  listed  below: 

Butyl  benzyl  phttiaiate 

2-Chioronaphthalene 

Diethyl  phtfaalate 

Di-n-octyl  phthalate 

Maleic  hydrazine 

N-Nitrosodiphenylamina 

Pronamide 

Resperine 

Silver 

Trichlorofluorotnetttane 

EPA  RCRA  waste  (istwam)  numbers  P003i 
F007,  Fooa  Fooa  FOIO,  FOia,  FOIZ.  Km4, 
K023.  K024.  K(KHi.  K037,  Ka44..K04S.  IU)«7. 
K071.  K083.  KOOa,  10)94.  K.H)3.  iClQ& 

Each  waste  stream  would  be 
described  as  Hazardous  waste,  liquid' or 
solid,  n.0.8.  followed  by  a  specific  RCRA 
waste  number  and  the  assigned  RQ. 
Because  of  various  components, 
fractions,  concentrations,  and*  properties, 
the  hazards  associated  with  a  parthndar 
waste  stream  may  be  greater  than 
anticipated.  Each  waste  stream  should 
be  examined  carefully.  Comments 
concerning  the  hazards  of  these  waste 
streams  are  welcome;  Recommendations 
for  hazard  class  assignment  with 
supporting  data  are  encouraged. 

The  51  materials  now  described  by 
the  various  generic  n.o.s.  descriptions 
would  be  identified  within  the 
Flammable  liquid.  Combustible  liquid. 
Poison  A,  Poison  B  and  Corrosive 
material  hazard  classes  as  follows: 

Flammable  Liquids/Combustible 
Liquids.  Nine  hazardous  substances 
would  be  identified  as  Flammable 
liquids  and  six  as  Combustible  liquids. 
Closed  cup  Hash  points  were  obtained 
for  these  substances  from  the  literature. 
Three  of  the  combustible  liquids,  each 
marked  with  an  asterisk,  would  be 


classed  as  ORM-A  when  packaged  in 
containers  of  110  gallons  or  less.  These 
liquids  and  their  respective  closed  cup 
flash  point  are  listed  below: 


MatenM 


Flash 
pCNrt 

cc 


AcetopMnofi*. 

*BenzyWena  chland* — 
2.CMoroe«««yl  vinyt  attwr.- 

Cyctotiexanone 

'm-OichloratMiizana 

1,  1-Dictitoroettiane «. 

Elhyl  mamaciyM*. 

•l90phofoo« 

Isopropyfberoen* 

Methacrytonrtnt* 

Methyl  isotMJlytlMWM — 

2.Nitropro(>ane 

1.3-Peot»<lieoe 

2J>icc*ne 

PraponMrite 


ISO 

196 

81 

116 

146 

22 

80 

164 

115 

54 

58 

82 

-20 

79 

43 


Poison  B:  Thirty -6wo  hazardbus 
substances  would  be  iriientified  as 
poison  B  materials.  Data-  on  oral"  toxicity 
using  rats  (orl-rat  LE)m>:  mg/kg)  and 
toxicity  by  skin  absorption  using  rabbits 
(skn-rbt  LDso:  mg/kg)  was  obtained  from 
the  National  institute  for  Occupational 
Safety  and  Health  (NIOSH)  Registry  of 
Toxic  Effects  of  Chemical  Substances 
(RTECS)  (1981-82  Edition)  for  27 
compounds.  Soluble  cyanide  salts  not 
identified  by  name  would  be  covered  by 
two  existing  but  modified  cyanide 
descriptions  and  a  new  cyanide 
description  that  specifically  addtesses 
inorganic  cyanides.  n.OiS.  Toxicity  (fata 
for  specific  salts  of  dinitro-o»-ciiesol  are 
listed  in'the  RIECS.  No  data  ifta\adable 
for  tile  remaining  three- hazanfiius. 
substances.  However  based  on 
chemical  and' physical  properties  and' 
the  toxicity  «f  similar  compounds,  it  rv 
the  RSPA'ir  opinioir  that>  thiese  haKardooB 
substances  me^  the ositaaB  fortius 
hazard  class.  These- Poison  B> materials 
are  listed  below: 


Hum  at 

TtoKMy(t.0» 
mg/kg) 

Oia»«at    SUwtM 

1  -Ace«y»-2-tNoura« ..- 

MtUCKb — 

5<AiT«nainM>iyO-3.«aMHaW 

SOO 

0.9 
46JI 

200 

20yfr 

AmmonKim  yaradat* _-__ 

CNoracelaUMiyd* 

3<3*oioptxif>>orm» _ 

Cyanides   (sotutXe  oyartd*   mM).   mM 

<       18i> 

.       23A 

4.6 

90J0 



"■«r 

OaOemyt  S-methyl  di«»»o«i«>osphale - 

1.8 
3.9 
&0 

too 

O.O.I>etriY<  O-gyraanyipHoiDlMaWo— ■■ 
Osopfooyi  nuomotxashim. 

Oinoaab            

25:0 
5.0 

•0 

7  4-Orttmtaiural 

EndoviMan  luNaia. 

S6.0 

Famphur _           ____ 

39.0 

._„ 



laodnn 

7.0 

Malarial 


/     Toucity  (LOw 
1  mg/l4) 


Methomifl _ 

NaptiihyWiiouraa  (alpria). 
Octamemylpyrophosphoramida 
Osmum  letronida 
N-Phenytthnurea. 
PolasSHim  silver  cyanide 

Ttnotanox 

TTiiosaniicartwMa. 
Wwlahn 


Corrosive  materidJ.  Three  hazardous 
substances  would,  be  identified  as 
corrosive  materiala.  This  is  based  on;  the 
chemical  and  physical  properties,  ofi  the 
compounds  and  the  fact  that  sBverat 
similar  type  compounds  are  classed  aa 
corrosive  materials.  These  corrosive 
materials  are  listed  below: 

Benzene  sulfonyl  chloride 
1 .4-Dichloro-2-butene 
Phthalic  anhydride 

Poison  A.  One  hazardous  substance, 
carbonyl  fluoride,  would  be  classed' as 
poison  A.  Carbonyl  fluoride  is  a  toxic, 
nonfiammable.  colorless,  irritating  g^s 
with  a  pungent  odor.  Inhalation  toxicity 
data  listed  in  the  RTECS  are  as  follows: 
inhalation-rat  LCso:  360  ppm/l  hr.  Using 
this  data,  the  value  in  milligrams  per 
liter  is  calculated  to  be  LCso:  0.97  mg/L 

Proposed  reportable  quantity  changes 
for  certain  hazardous  substances.  Based 
on  action  taken  by  EPA.  the  RQ  of  the 
following  entries  would  be  changed 
(raised  or  lowered)  as  indicated: 


En»y 


Acetic  acid  sotution 
Acetic  aad  gMoal... 
Acetic  anriydade. — 
Ammonium  fluonda .. 
Ammonium  ) 

solution 
Amyl  acetate.. 


Antimorry  | 

tanrata.  sotid. 

Antimorry  Inonda 

Benzonitnte 

n-Butyi  pMtialala 

Calcium  caitiide 

Catcwm  hypocNome. 

riydiated. 
Calcium  hypoditome, 

mature 

Dic»itobenil 

1 . 1  ■  Dichloniprapana . . . . 
1 .3-OicNoropropane 

Dinitrabenzene 

Ointroplienol  toMon.. 

Einyienedumme  ..- 

Furlural - 

Hydroflsonc  Mtt 


Praaant 


(»O-t000'454._ 
RO-1  DOOMS*.... 
RQ-tOOO/454  . 
RO- 5000  2270 
f«>5O0G/a270 

RO- 1 000/464    . 
RO-tOOO/454 
RO  1000/454. 


Chaaga 


RQ- 5000/2270 
RO-1000/4S4 
RO-100/45  4 
RO- 5000/2270 
RO-100/454 


Hytkogan  lluofida.- 


Malaltiion 

Mercaplorknattiur . 


anhytkoua. 
Metfiylamine.  aqueoua 

soiulMn 
Meitiyl  mettiacf^^ta 

monomer.  nhMed. 
Methyl  metrtactylate 


Mevinplioa.. 


RO-100/45.4 

RO-ia00/454 

RO-5000/2270 

RO- 5000/2270 

RO-IOOO/454 

RO-1Q00/454 

RO- 1000/454.. 

HO-1000/454 

RO-SOOO/2270 


RQ- 5000/2270 
RO-SOOO/2270 

RO-10/4.i4 

RO-100/454 

no  1000/454 


RO-IOOO/454 
nO-SOQO/2270 
RO-9000/2270 
HO-1/a454„._.. 


RO-5000y2270 

RO-eoao/23ro 

RO- 5000/2270 

RO-100/454 
RO-100/4S4 

RO-50aO/2270 
RO-5000/2270 
RQ^  too/ 45.4 

RO-IOOO/454 
RO-SOOO/2270 
RO-10/4.54 
RO-10/4  54 
RO- 10/4  54 

RO-10/4.54 

RO-100/454 
RO-tOOO/454 
RQ- 1000  454 
RO- 100/45  4 
RO-10/4.S4 
RO-5000/2270 
RO-5000/2270 
IIO-tOO/45  4 

RO-100/45  4 
RO-1074S4 
RO-IOO/454 
RO-10/4  54 
RO10/4-S4 

RO-100/45.4 

RO- 1000/454 

RO-IOOO/454 

HO-10/4.54 


Envy                ( 

Prmm*        I 

Ctong. 

MevHiphos  mmturai,  dry.. 

RO-1/0.46*.- 

RO-10/4.54 

BO-1/0  454 

RO-10/454 

IkmkJ 

Nilrogen  d«xid«. 

RO  1000/464 

RO10/4-54 

liquefied 

Nitrogen  lelroiide. 

RO-1000/494 

RO- 10/4  94 

Iiquaned. 

Nitropheool 

RO.1000/454 

RO-100/45.4 

Ptiosqene 

RO-5aD0/227ff 

no- TO/4  54 

Phosphorus 

RO-S000/227D   . 

RQ-1000/4S4 

oxychlonde 

Ptiosptxxus  tncNoride 

RO-5000/2270 

no- 1000/454 

Propylene  dichlonda 

RQ-5000/2270 

RO-1000/464 

( t.2.D>cnkyopmpan») 

Propylene  onide 

RO-5a00/2270 

RO-100/454 

Pyrethrms 

RO-TOOO/454 

RO-1/0454 

Ouinoline 

RO-10B0/464 

RO-5000/2270 

Resorcmol 

RO-1000/454 

RO-5000/2270 

Sodium 

HO-1000/454 

RO-10/4  54 

Sodium.  meW 

HO-1000/454,, 

no- 10/454 

dispersion 

Sodium  metal  iK]uid 

HO-1000/4S4 

RO-10/454 

alloy 

Sodium  IhiOfde  solid 

RO-SaDO/2270 

RO- 1000/454 

Sodium  fluonde. 

,  RO-5000/2270 

RO-1000/454 

solution 

2.4.5. 

;HO-106/«6.« 

HO-1000/454 

TncfUorophenoiiyace- 

ic  acid 

2.45- 

RO- 100/ 45,4 

HO-5000/2a70 

T  iichloroptienoxyace. 

tic  acid  amine 

2.4.5- 

RO-100/4S.4 

RO-1000/454 

TricWorophenoKyace- 

tic  acid  ester  or  salt 

Viryl  acetate 

HO-1000/454 

RO-5000/2270 

Zirconium  potaasium 

1  RO-5000/2?70 

1  RO-1000/464 

Huonde. 

1 

The  above  list  of  entries  in  the  Table 
whose  RQ  would  be  changed  is  not  all 
inclusive.  For  example,  no  attempl  was 
made  to  list  the  potassium  sodium  alloys 
where  these  alloys  are  subject  to  the 
HMR  as  they  apply  to  hazardous 
substances  because  sodium  is  a 
hazardous  substance  whose  RQ  was 
adjusted  by  EPA  from  RQ-lOOG/454  to 
RQ-lO/4.54.  Potassium  is  not  a 
hazardous  substance.  No  attempt  was 
niddc  to  list  mixtures,  etc.  However,  the 
proposed  changes  for  the  entries  not 
listed  above  should  be  obvious  upon 
careful  review  of  the  proposed  changes 
to  the  Table. 

Some  of  the  chemicals  designated  by 
EPA  as  hazardous  substances  are  rather 
obscure.  Very  little  information  was 
iivailabie  to  help  RSPA  assess  the 
hazards  of  these  chemicals.  With 
outside  help,  bits  and  pieces  of 
information  were  obtained  that  allowed 
RSPA  to  assign  a  hazard  class  to  all 
hut  one  chemical  .  .  .  ethylenebis- 
(tiithiocarbamic  acid),  CAS  Registry  No. 
1 1 1-54-6,  which  has  an  EPA  assigned 
RQ-5(KX)/2270  and  RCRA  Waste 
Number  U114.  To  the  best  of  our 
knowledge.  ethylenebi8(dithiocarbamic 
Hcid)  is  a  nonisolated  intermediate 
produced  in  situ  in  the  manufacture  of 
certain  pesticides  (e.g.,  Maneb  and 
Zineb).  Comments  concerning  the 
hazards  and  hazard  class  assignment  of 
ethylenebis(dithiocarbamic  acid)  are 
requested.  Ethylenebis(dithiocarbamic 
acid)  dues  not  apper  in  the  list  of 


proposed  changes  to  the  Tabie.  ff  there 
is  no  new  information  concermng  thi» 
material  provided  in  the  comments  to 
this  rule,  RSPA  proposes  to  class  this 
material  as  an  ORM-E. 

The  hazard  class  assigned  to  zinc 
bromide  would  be  changed  from  ORM-E 
to  corrosive  material.  Information 
received  by  RSPA  indicates  that  zinc 
bromide  in  both  solid  form  and  aqueous 
solution  is  corrosive  to  skin.  The 
existing  entry  for  zinc  bromide  would  be 
revised  to  cover  the  material  when 
shipped  in  solid  form.  A  new  entry 
would  be  added  to  cover  zinc  bromide 
when  shipped  as  a  solution  (i.e.,  zinc 
bromide,  solution). 

Section  172.203.  Paragraph  (c)(3) 
would  be  added  to  require  that  the 
applicable  EPA  ICR  characteristic  be 
included  on  the  shipping  paper  as  part 
of  the  proper  shipping  name. 

Section  172.324.  Paragraph  (c)  would 
be  added  to  require  that  the  proper 
shipping  name,  including  the  applicable 
ICR  characteristic,  be  shown  on  each 
packaging  having  a  rated  capacity  of  110 
gallons  or  less. 

Section  173.202.  In  conjunction  with  a 
proposed  change  in  the  Table  to  ahgn  a 
description  with  the  international  proper 
shipping  name,  the  word  sequence  in 
"Sodium  potaasium  alloy  (liquid)"  would 
be  changed  to  "Potassium  sodium  alloy 
(liquid) ".  Accordingly,  the  title  of  the 
section  and  paragraph  (a)  would  be 
revised. 

Section  173.206.  In  conjunction  with 
two  proposed  changes  in  the  Table  to 
align  the  descriptions  with  international 
proper  shipping  names.  "Sodium, 
metallic"  would  be  changed  to  "Sodium" 
and  the  description  "Sodium  potassium 
alloy  (solid)"  would  be  changed  to 
"Potassium  sodium  alloy  (solid)".  For 
sodium,  the  title  of  the  section  and 
paragraphs  (a),  (a)(3).  (a)(10).  (b)  and  (c) 
would  be  revised  accordingly.  For 
potassium  sodium  alloy  (solid),  the  title 
of  the  section  and  paragraphs  (a)  and 
(a)(10)  would  be  revised  accordingly. 

Section  173.326.  In  conjunction  with  a 
proposed  change  in  the  Table  to  delete 
the  entry  for  "Nitrogen  peroxide,  liquid" 
-because  it  is  not  an  international  proper 
shipping  name  and  it  is  a  duplication  of 
the  entry  for  "Nitrogen  tetroxide, 
liquid",  the  description  in  paragraph 
(a)(10)  would  be  changed  from  "Nitrogen 
peroxide  (tetroxide)"  to  "Nitrogen 
tetroxide". 

Section  173.336.  For  the 
considerations  stated  in  9  173.320  and 
the  proposed  revision  of  the  entry 
"Nitrogen  tetroxide,  liquid"  to  "Nitrogen 
tetroxide.  liquefied"  and  the  entry 
"Nitrogen  dioxide,  hquid"  to  "Nitrogen 
dioxide,  liquefied  "  the  descriptions  in 


both  the  title  of  the  section  and 
paragraph  (a)  would  be  revised 
accordingly. 

Section  173.347.  In  conjunction  with 
the  proposed  change  in  the  Table  to 
align  the  description  for  "Aniline  oil" 
with  the  international  proper  shipping 
name,  the  title  of  the  section  and 
paragraphs  (a),  (c)(1)  and  (d)  would  be 
changed  to  "Aniline". 

Section  173.373.  In  conjunction  with  a 
proposed  change  in  the  Table  to  include 
the  three  isomers  (ortho,  meta  and  para) 
of  nitroaniline  in  the  description,  the 
title  of  the  section  and  para^aphs  (a), 
(a)(4)  and  (a)(5)  would  be  revised 
accordingly. 

Section  172.655.  In  conjunction  with  a 
proposed  change  in  the  Table  to  align 
the  description  "Naphthalene  or 
naphthalin"  with  the  international 
proper  shipping  name,  the  title  of  the 
section  and  paragraphs  (a),  (b)  and  (c) 
would  be  changed  to  "Naphthalene, 
crude  or  refined. " 

IV.  Administrative  Notices 

Executive  Order  12291 

The  RSPA  has  determined  that  the 
effect  of  this  proposed  rule  will  not  meet 
the  criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and  is.  therefore, 
not  a  major  rule.  This  is  not  a  significant 
rule  under  DOT  regulatory  procedures 
(44  FR  11034)  and  requires  neither  a 
Regulatory  Impact  Analysis,  nor  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(49  use.  4321  et  seq.).  A  regulatory 
evaluation  is  available  for  review  in  the 
Docket. 

Impact  on  Small  Entities 

Based  on  limited  information 
concerning  the  size  and  nature  of  the 
entities  likely  to  be  affected,  I  certify 
this  rule  will  not,  as  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects 

49  CFR  Part  171 

Hazardous  materials  transportation. 
Definitions. 

49  CFR  Part  172 

Hazardous  materials  transportation. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers. 

In  consideration  of  the  foregoing. 
Parts  171. 172  and  173  of  Title  49,  Code 
of  Federal  Regulations  would  be 
amended  as  follows: 
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PART  171— GENERAL  INFORMATION. 
REGULATIONS.  AND  DEFINITIONS 

1.  The  authority  citation  for  Part  171 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1802. 1803. 1804. 1808: 
49  CFR  Part  1. 

2.  In  section  171.8  the  defmition  for 
"Harzardous  substance"  would  be 
revised  as  follows: 

§  171.8    Definitions  and  abbreviations. 

«  *  •  *  * 

"Hazardous  substance",  for  the 
purposes  of  this  subchapter,  means  a 
material,  and  its  mixtures  or  solutions, 
that  is  (1)  identified  by  the  letter  "E"  in 
Column  1  of  the  Table  to  §  172.101  when 
offered  for  transportation  in  one 
package,  or  in  one  transport  vehicle  if 
not  packaged,  and  when  the  quantity  of 
the  material  therein  equals  or  exceeds 
the  reportable  quantity  (RQ).  This 
defmition  does  not  apply  to  petroleum 
products  that  are  lubricants  or  fuels;  or 
to  a  mixture  or  solution  containing  a 
material  identified  by  the  letter  "E"  in 
Column  1  of  the  Table  to  §  172.101  if  it  is 
in  a  concentration  less  than  that  shown 
in  the  following  table  based  on  the 
reportable  quantity  (RQ)  specified  for 
the  materials  in  Column  2  of  the  Table 
to  §  172.101: 


RQ  pounds 

RQ 
kilo- 
grams 

Concentration  by 
(•eight 

Percent 

PPM 

5.000 - 

1  000      

2^70 
454 
45.4 
4.54 

0.45 

10 
2 

0.2 

002 

0002 

100.000 
20.000 

100        _..     _ 

£000 

10     .. 

20O 

1 — 

20 

or  (2)  An  EPA  unlisted  hazardous 
waste,  when  offered  in  one  package,  or^ 
in  one  transport  vehicle  if  not  packaged, 
in  a  quantity  of  100  pounds  or  more  (i.e., 
RQ-lGO/45.4).  which  exhibits  an  EPA 
characteristic  of  Ignitibility,  Corrosivity. 
or  Reactivity  (ICR)  (as  defined  at  40  CFR 
261.21-261.23). 
•         •         *         t         • 

3.  In  §  171.17  the  introductory  text  of 
paragraph  (a)  would  be  revised  to  read 
as  follows: 

§171.17    Hazardous  substance  discharge 
notification. 

(a)  When  a  hazardous  substance  is 
discharged  into  the  environment  in  a 
reportable  quantity  from  one  package, 
or  from  a  transport  vehicle,  aircraft, 
vessel  or  facility  if  not  packaged,  the 
person  in  charge  of  the  transport 
vehicle,  aircraft,  vessel,  or  facility  from 
which  the  hazardous  substance  is 
discharged  shall,  as  soon  as  that  person 
has  knowledge  of  such  discharge,  notify 
directly,  or  indirectly  through  the  carrier, 
the  U.S.  Coast  Guard  National  Response 
Center  at  (toll  free)  800-424-8802.  or  (toll 


call)  (202)  426-2675.  and  furnish  to  the 
official  to  whom  the  discharge 
notification  is  made: 


PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

4.  The  authority  citation  for  Part  172 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1803. 1804. 1805. 1808; 
49  CFR  Part  1. 

5.  In  §  172.101,  the  second  sentence  in 
the  introductory  text  of  paragraph  (c) 
would  be  revised  to  reference 
paragraphs  (c)(14)  and  (cK15)  of  this 
section.  Also,  paragraphs  (c)(14)  and 
(c)(15)  would  be  added  and  the 
Hazardous  Materials  Table  would  be 
amended  by  adding,  revising  and 
removing  certain  entries  to  read  as 
follows: 

§172.101    Purpose  and  use  of  hazardous 

materials  tabte. 

*        *        •        <        • 

(c)  *  *  *  Modification  of  a  proper 
shipping  name  may  otherwise  be 
required  or  authorized  by  this  section 
(see  paragraphs  (b)(4),  (c)(10).  (c){ll). 
(c)(12).  (c)(13).  (c)(14)  and  (c)(15)  of  this 
section).  *  *  * 

(14)  The  proper  shipping  name  for  a 
waste  stream  classed  as  ORM-E  is 
"Hazardous  waste,  liquid  or  solid, 
n.o.s."  followed  by  the  EPA  hazardous 
(RCRA)  waste  number  assigned  to  that 
waste  stream.  For  example,  the  proper 
shipping  name  for  the  EPA  waste  stream 
described  as  "spent  carbon  from  the 
treatment  of  wastewater  containing 
explosives"  with  the  assigned  EPA 
(RCRA)  hazardous  waste  number 
"K045"  which  is  classed  as  ORM-E  and 
shipped  in  solid  form  is  "Hazardous 
waste,  solid,  n.o.s.  (K045) '.  The 
identification  number  is  "NA9189".  The 
proper  shipping  name  for  a  waste 
stream  that  meets  the  definition  of  a 
hazard  class  other  than  ORM-E  must  be 
derived  from  paragraph  (c)(13)  of  this 
section  and  must  include  the  EPA 
hazardous  (RCRA)  waste  number 
assigned  to  that  waste  stream.  For 
example,  the  proper  shipping  name  for 
the  EPA  waste  stream  described  as  "the 
following  spent  non-halogenated 
solvents  and  the  still  bottoms  from  the 
recovery  of  these  solvents;  (a)  Xylene, 
(b)  acetone,  (c)  ethyl  acetate,  (d) 
ethylbenzene.  (e)  ethyl  ether,  (f)  methyl 
isobutyl  ketone,  (g)  n-butyl  alcohol,  (h) 
cyclohexane,  (i)  methanol"  with  the 
assigned  EPA  hazardous  (RCRA)  waste 
number  "F003"  that  meets  the  definition 
of  the  flammable  liquid  hazard  class  is 


"Waste  flammable  liquid,  n.o.s.  (F003)" 
with  identification  number  "UN1993". 
(15)  Selection  of  the  proper  shipping 
name  for  a  waste  which  is  an  unlisted 
hazardous  substance  that  exhibits  an 
EPA  characteristic  of  Ignitibility, 
Corrosivity  or  Reactivity  (ICR)  depends 
on  the  hazard  class  of  the  waste  and 
whether  the  waste  is  shipped  in 
quantities  equal  to  or  greater  than  the 
reportable  quantity  (100  pounds).  When 
the  waste  satisfies  a  hazard  class 
definition  other  than  ORM-E,  the  proper 
shipping  name  used  should  be  the 
generic  entry  for  that  class  unless  the 
waste  is  specifi(:ally  identified  by  a 
proper  shipping  name  in  the  Table.  If  the 
waste  is  specifically  listed  in  the  Table 
and  it  exhibits  an  EPA  ICR 
characteristic,  the  proper  shipping  name 
specifically  listed  should  be  used, 
followed  by  the  specific  EPA  ICR 
characteristic  in  parenthesis.  For 
example,  if  the  waste  is  Methyl  acetate, 
the  proper  shipping  name  would  be 
"Waste  methyl  acetate  (EPA 
ignitibility)".  If  the  waste  is  a  hazardous 
substance,  the  letter  "RQ"  must  be 
entered  on  the  shipping  paper  either 
before  or  after  the  basic  description 
required  by  §  172.202.  In  this  case,  the 
basic  description  would  be  "RQ  Waste 
methyl  acetate  (EPA  ignitibility). 
Flammable  liquid.  UN1231". 

If  the  waste  is  not  specifically  named 
in  the  Table,  the  generic  proper  shipping 
name  for  the  hazard  class  assigned  to 
the  waste  should  be  used,  followed  by 
the  specific  ICR  characteristic  in 
parenthesis.  For  example,  if  the  waste  is 
a  liquid  and  meets  the  definition  of  the 
corrosive  material  hazard  class,  the 
proper  shipping  name  would  be  "Waste 
corrosive  liquid,  n.o.s.  (EPA 
corrosivity)".  If  the  waste  is  a  hazardous 
substance,  the  letters  "RQ"  must  be 
entered  on  the  shipping  paper  either 
before  or  after  the  basic  description 
required  by  §172.202.  For  example,  in 
this  case  the  basic  description  would  be: 
"RQ  Waste  corrosive  liquid,  n.o.s.  (EPA 
corrosivity).  Corrosive  material. 
UN1760". 

If  the  waste  only  satisfies  the  ORM-E 
hazard  class,  and  it  exhibits  an  EPA  ICR 
characteristic,  the  proper  shipping  name 
would  be  "Waste  hazardous  substance, 
liquid  or  solid,  n.o.s."  followed  by  the 
specific  EPA  characteristic  in 
parenthesis,  as  appropriate.  If  the  waste 
is  a  hazardous  substance,  the  letters 
"RQ"  must  be  entered  on  the  shipping 
paper  either  before  or  after  the  basic 
description  required  by  §  172.202.  For 
example,  for  a  liquid  exhibiting  the  EPA 
ICR  characteristic  of  corrosivity,  the 
basic  description  would  be  "RQ  Waste 
hazardous  substance,  liquid,  n.o.s.  (EPA 
corrosivity).  ORM-E.  NA9188 ". 


§172.101  Hazardous  Materials  Table 


III 


+/ 

K/ 
M 
W 


lUunlouii  BMlf^h  dMrriftittM  i 
tikippiiift  namet 


•  •  •  DELETIONS  •  •  • 

Ammonhdm  picnu.  dry.  Set  High  eiplotrvc 
Ammottium  picntt.  Hrf.  with  10%  or  man 

water  over  16  ovficei  m  one  outside 

packaging.  See  High  explosive 
Anilmc  oil  drum,  empty  Set  l73.S47ld) 


+  E    ^m\me oil  \t(^<uci^HQ■  1000/454) 
Butyl  alcobd 

Dinitrobeniene.  wM.  or  Dinitrobcuol. 

mid  {tiQ-IOOO/4i4) 
Methanol.  Set  Methyl  alcohol 
Methyl  alcohol 

EAW     Naphthalene  or  Naphthalin(A{?-30aO/;;^ 
p-Nilroanilme.  See  NilroaniUiic 
Nrtroamlinc 
B    Nitrogen  peroxide,  liquid  {RQ-IOOO/454) 

Niiroghcmn.  limid.  dexnaiited  See  High 

explosive,  liquid 
Sodium,  metal  or  metallic  (RQ-I0OO/4S4) 


BA 
B 


B 

BA 

B 
B 
B 

B 
B 


t.11 


Httar4 

HaM 


PoiMiiB 


PoitaaB 
Plamniable 


Sodium 
«>0 


alloy  (liquid)  (ItO'/OOO/ 


Sodium  potassium  alloy  (solid)  {RQ-IOOO/ 
4i*> 


2.4,;-T  amine,  eaer.  oraah.  See  2.4,S- 
Tnchlorofihenoiyacettc  acsd,  amine, 
caer,  or  salt 

2,4,}-Tnchlorophenoxyac«tic  tad  amine, 
cMcr.  or  sail  {HQ-l(J0/4i.4) 

Zinc  chlonde.  sobd  (RQ-y)00/227O> 


•  •  •  REVISIONS  •  •  • 

Acetic  acid,  glacial  lRQ-y)00/2270t 

Acetic  acid  sohitmn  iRQ-y)00/22n) 
Acetic  anhydride  (RO-}000/2270t 
Aceioee  {R0-y]O0/227O> 
Acetonlnle  {RQMOO/22nt 
Acrylic  acid  iRQ-S000/227(h 
Alumuinm  phosphide  {.RQ-IOO/4i.*i 


Ammoaittm  fhnride  (RQ-IOO/4S.ft 
Ammonium  picnic,  wet  (inirA  10%  or  more 
water,  Aor  exceediitg  t6  oniKrs  im  one 
oiti3idepaclu>tngHRQ-IO/4i4) 

salfide  solBtioa  lRQ-IOO/4i.*t 


Flammable 
liquid 

ORM  A 

PoiamB 
Poison  A 


FlamnisWe 


nammable 


Flammable 


ORMB 
OMIB 


taA) 


firation 
iNHnber 


LahrNsI 


til   IMX 
PXC«|H«4) 


1'NIM7    Poison 


maurial 


Corroaiv* 
■alaiial 


ORMB 


Amyl 


{RQ-SaOO/2270) 


Antoiony  potasaum  laitrale.  solid  IRQ- 

IOU/4i4) 
Antamy  Inoxide  {RQ-IOO/4i.4) 
BemtmtiUaL  See  Phenyl  mctraptan 
(RO-y)00/22?O) 


Bromoacelane  lituidlRQ-IOOO/4S4> 

Brucme.  tohd  (dimtihaxji  ttryckmlme)  IRQ- 
IOU/4i.4) 


ORMA 
ORM  B 

CowbuiiMt 
A 


NAIliU 
IINIISOT 


liNlJ-tO 
|INl))S4 


UNiaei 

N  A 1067 


UN  1428 


ltNl4M 


UN  1423 


NA2785 
VNS33I 

UN2790 
(TNI7I5 
CNlOSO 
NAI«4« 
UNIIIB 
1'NI397 

ITN2M6 

UNiaio 
imMtu 

ITNII04 

imiui 

NAMOI 

rNaj4 

TNLIW 
I'NI57(I 


FtammaMe 


Flammable 
liquid 

None 


Paisoa 

Poisangas 
ami 
Oxidiser 


nammable 
■ohdand 
Daacerous 
whan  ml 


l&l 
tVUpnf 


ta) 


Bxrrplioiiit 


FUmmable 


Uanimua 

WlMD  wal 


None 
None 


GocHiawf 

PlammaMe 
bquid 

Flanaable 


I7S.II8 
I7S.3«4 

I7S.II8 
17.1.505 
I7S.M4 


None 


(hi 

Hperifir 
require- 


Daafcroua 
when  wet 

None 
FlammaWr 


Nane 

None 


None 


None 


Noae 
None 

ITS.a44 

173  244 
I7SJ44 
I7S.II8 
I7S.II8 
178.244 
None 

MUM 
I7S.I92 

I7S.II8 

I7S.II8 

I7S.S06 

None 

l7S.II8a 

None 
I7S.M4 


17SJ47 
I7S.IXS 

178.371 


178.119 
I7.1(a.'5 


I7S.S7S 
I7S.SS6 


I7S.206 


178.202 


178.208 


178.510 
173.510 

178.346 

178.245 
I73.24A 
178.119 
178.1  IB 
I7S.M5 
173.154 

178.800 

171.I1B 
178.119 
I73J10 
17S.A10 


173.829 
I7S.M5 


Ml 

Msitmum  net  quantity 

in  onr  porliagr 


tal 

Haaaengrr 

eammf 

airrrmfl  or 

railrar 


Foriiidden 
1  quart 

JO 


1  quart 
'ifi  pounds 

50  pounds 
Forbidden 


PorbNiden 


(kl 

rar»o 

only 
sirrrsft 


Forbidden 


VoVak 
No  Kail 

I  quart 

Iqaait 
I  quart 
1  quart 
Iqaan 


25 
I 

■<« 
iqui 
Noli 
Nab 
Nab 


SO 


l"t 


Cargo 


i»gallaaa 
lOgalloiu 

200  pounds 


lOgalkmi 
.MO  pounds 

200  pounds 
Forbidden 


25  pounds 


1  pound 


25  pounds 


Nolinit 
No  Noil 

lOgaBoas 

10  gallons 

■  gallon 

lOgalioaa 

lOgallona 

Spinls 

25 

100 


lOgallona 

lOgallona 

NafaM 

Nolimil 

NoSnnl 


\3 

1.2 

1.2 


U 


1.2 


(h) 
I'a*. 


1.2 

1.2 

1.2 
1.2 
1.3 
I 

\A 
I 

1,1 
1.3 
IJ 
\» 

I.* 

1 

IJ 


1,3 
I 

1.2 


1.2 


1.2 
5 


14 

1.1 
14 

4 
4 
1 
1.2 


14 

4 


14 
14 
14 
14 

14 

S 

1.2 


Do  nol  areepi  unlen  murnable  pariafr  nolirr 
is  on  druoi  and  thr  infttrurtion*  therron  Kavr 
Win  earned  out 

Mm  awav  from  oxidising  raaleriak  and  and* 


Segregation  sane  ai  lor  flammaMr  aalidi 


Segregation  aamr  ak  lor  nmllamniahle  gts. 
Siou  away  from  rrrganir  maicnali 


Segreffation  umr  at  lor  flammable  solids  la- 
beled Dangrroui  When  Wet 


I'nder  defl  nonage  must  be  readily  anranble. 
Segrecaiion  aamr  a*  lor  flammable  solid  la- 
beled Daagerous  When  Wet 

I'nder  deeb  sloasgr  must  be  readily  artTsiible. 
.Vtrrgation  same  ai  lor  flammaUe  aohds 
labeled  Uaiq|rrou<  When  Wet 


Stnm  aeparalf  ham  ntrir  s.-id  or  oiidiiing 
materials  ivgregauon  nme  ai  ioi  (lamina  - 
ble  liquidi 

Sum  arparaie  from  niirie  aeid  ar  oxidiiinc 
materials 


Shade  from  radiaM  heal 


Stou'  any  from  aeida  and  oxidising  materials 


8tav  awaT  Irani  keanr  nelala  and  their  eom- 


I  Hegiegalioa  same  a>  (or  flaraauMr  Kquids 
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§172.101  Hazardous  Materials  TaUe  (cont'd) 


K/ 
A' 
W 


U«tav4o«)i  1 


■b  irtrnftk 


CakiiuB  cariade  {RQ-IO/^yn 


Calcium  hypochtoritr.  hydrated  (mtmimiim      Oxi^iaw 

yi%hul  nol  mart  ikait  10%  waur.  mtd 

rmf  MMiaf  morr  r^am  i9%  naikMt 

dthrmr)  ( RQ-  »/♦  «) 
Calcuun  hyoochknile  mulure.  rfiy^^  0«i*l«r 

ftwmmiig  morr  r^an  39%  amim^ 

clik>ni>e)(RQ-IO/4.54) 
Cartxmyl  cUonde.  Str  Phosgene 
Copper  cyamde  {HQ-I0/4.S4) 
Cumene  hydropetoiKk,  itrlmkaHy  pun. 

Str  Cuinene  hydrofieroude. 

Cumene  hydroperoiide  ( IMtlkyl-t- 
phnflttltyl-ltydnptmuiie)  {RQ-IO/*.S4t 

4.i4) 
Cyunde  solutna  (RQ-IO/4.54) 
CyaMtn  broMdc  (KO-1000/4Ut 


F.A 


«» 


Cyuotea.  hqaeficd  (ii0-/OO/4JL4> 


DDT  or 

<  /.  /.  /-  TncDIom-l  i-Dafp- 
cUomplitiifllnhame)  {RQ-l/0.4i4i 

2.4-Oeuer  >iruli.  5<r2.4- 

DKhJoropbenoiyacelK  add  csur  orsalt 
Dichloteni  iRQ-M0^4i.*» 
p-OichkirotKuene  {RQ-IOO/4}.4) 
o-DKhkj<u<niium.  (ki  amumtn  of  110 

galk)iuorlta)\RQ-IOaf4i.4) 
Dichlonxlinuoromethane  (/I-  /7)  {RQ-iOOO/ 

2270) 


PoimB 

PbiMBB 

PaiioaB 


ORM-A 


ORM-E 
ORM-A 
ORM-A 

KonflamnaUe 


DichlorodinuonMncthaiie  (RIZ)  {RQ-KXO/ 
2270)  and  chlorodinuoromethane  (R-2Z) 
mulure  See  Refngeranl  ga&  nav  or 
Dnpersanl  gas.  n-os. 
Chchlofodinuoromethane  (R-12)  (RQ-SOOO/ 
22n)  and  dKMorotciranuoroethane  (X- 
114)  mulure  Vr  Refngerani  gas,  n.0.1. 
or  Dnperuni  gas.  n.o-s. 

DKhlorndifluoromelhane  (RIZ)  (RQ-SOOO/ 
22'>n\  and  incMoroAuoromethane  (K//) 
(KQ-iaUO/22n)t  mmmtK  Str  Refrigerant 
gaa.  n.o.s.  or  Dispersani  gas.  n  os- 

DKhkmxMlaoramefliane  (R/2)(  RQ-5000/ 
22^0)  and  irKhtoroinrtuonjcthane  iR- 
;;/)  mulure  Vr  Refngerani  gas.  n.o.t. 
or  Disperuni  gas.  n.O-S- 

Dtchlorodifluoromethane  (RIZ)  {RQ-SOOO/ 
227(1).  in<:hloronuorometJiaae(/l-//) 
(RQ-iOltJ/2270)mi 
chtorodifluoi  uiiml— t  (R-27)  miitnire. 
Str  Refngerani  gas,  d.os.  or  DuperaanI 
gas,  no.s. 

Dichlonxlifluoromelhane(X-;A  (RQ-SOOO/ 
22TO)  and  <M1uoKieikaae  ■laMirc 
(oar/of  bottitf  mixiurt)  fR-SOO).  See 
Refngerani  gas.  n.as.  or  Dnpenam  (a*. 
n.o.s. 

Dichlocoiiopropyl  eiher  (Ms<?- 
cUaroa^ropyllttlttrt  {RQ-IO0O/4S*t 

RA     Dichloromeihane  {mti»j>/tt  rthtUr)  (jtQ- 
l<J0U/4i4) 
2,4-DKhloropheno»yacetic  acid  ester  or  uk 

{RQ-IUU/4S*) 
1.2-DKklorefrtfaiK.  Stt  Propylene 
dictilonde 
E    Dmitrobennne  solutioa  (RQ-IOO/4S.4t 
E    Diniirophenol  lolutwa  (A(^;0/«M) 


E    Diplmfimt.  Sn  Phosgene 
E    DtsiKTsani  gia,  n.o.s.  Stt  RefrigemU  | 
no.*. 
EndotuHan  (imthtdim  alpka  anJ  htm 


ORMA 
ORM-B 


PaisaaB 

B 


NAWM 
ITN14(K 

VNSB80 

i;ill748 

nn«»T 
imsiis 

NAI58II 

VNllMie 

UN18W 

UNIU6 

NAsrei 


NA2168 
UNltM 

unisoi 


t4) 


None 

aaM 
laMaa* 


OiiAaer 


None 
Noar 
Nmk 


gas 


uomenjti 


I  (lacoMiag  al 
RQ-l/a4l4) 


DHt4M 

UNIWS 
NAX765 


UIIIW7 

UNijee 


NA2T8I 


None 
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JVkagiaf 


(a) 


BaefliMtt 


Nae 

New 

I7S.ISS 
I7S.I5S 

n».»TO 

171. 1» 
ITS.MI 

m.Mft 

Nne 

Now 

171.306 


New 

in.soB 

I7S.S05 

i7s.soe 


1T*.5I0 
171.178 


17«.»I7 


IT*.2I7 


l7g.S70 


ni.2»« 

17J.S70 


I7<.392 

ns.s7» 


171328 


l7tJS10 


ITSJtW 
t7>.5IO 
l7t.SI0 

I71.S0* 
I7S.3I4 
I1S.SIS 


MU 


Maiiraam  nr<  quantilT 
ia  sne  paHufe 


la) 
haaeogw 


railew 


Nolunil 


SOpouats 


fSpoun^ 

I  i|oan 
25 


(k) 

CwKo 

oalv 
aircrafl 


100 


rMlwdNI 


Halinul 


NaKoiil 
No  Unit 
Nolimii 

IWpotmls 


MMroui4f 


too 


200 

56  gallons 
Mfoonds 


n) 

Water  aliipinciil. 


Cargo 
\-esaet 


Note 


NoliaM  1.1 
Nolinta  U 
NobMI         IS 


.too 


171244        171245 


171506 


I71S4S 

171346 


I713M 


I7ia05 

msio 


171346 

I71S82 


I713«6 


If"" 

10  gallons 
HaliMl 


I  i|uan 


1.2 


la 


1.2 


t2 
1.2 


1.2 


M>| 


IW 
Pk>- 


U 


IJ 


LS 

1,2 


IJ 


1.2 
1.2 


1.2 


1,2 


1.2 


4 
1.2 


1.2 
A 


1.2 


irl 


Other  miuirnilents 


Keep  *T.  Stoa  awav  Iroa  copfer.  its  alon. 

Keep  caal  and  *T 

Slav  awa.T  fmai  acUa 

Keer  *j-.  8to«  awa.v  from  acids 
Sum-  swav  from  aeids 


for  coTTDStve  maleriali 
Segregation  same  as  for  tlamnaMe  gant 


IJ 


1.2 


1,2 
U 


U 


Sum  awsT  from  haa 

'M 


metals  an4  their  i 
post  ■  Ml  <•(  Par  I 
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§172.101  Hazardous  Materials  Table  (cont'd) 


+/ 

E/ 
W 


(21 


llasardous  nslerishi  dnrriptiom  snd  proper 


e    EodosuHan  misture,  liquid  (imehiding  alpha 
amd  btia  aomtrs%RQ-l/a4S4) 
Ethyl  ac«Ule  {.RQ-SOOO/ 2277) 

V.    Ethyl  acrylatc,  inhibited  (/tO-MOO/U;^) 

E    Ethylenediamine  {RQ-SOOO/2270t 

E    Ethylendtmne.  inhibited  {RQ-l/0.4St) 


Ethyl  ether  (RQ-l00/4S.4i 

Ethyl  methyl  kdooe  {RQ-SOO0/227(J\ 

E    Fhiorine  or  Fhwrioc,  oompreaMd  {RQ-IO/ 

4.S4) 
E    Fum{RQ-l00/4X4t 


Fnrfenl  {RO-SO00/227Ot 

Hexaelhyl  tetraphoaphate  {RQ-IO0/4i.*i 

aad  conpfcsacd  gas  mutiirc 
Hcuethyl  tctra|>boaphBte,  Uquid  {RQ-tOO/ 

4S.4) 
Hcuethyl  tetrapbomhale  misture.  dry 

(conioiaiar  moTf  raaa  2%  htxotthjri 

utraplmfiiau)  {RQ-I00/4S4) 

Hcuethyl  tetrapbosphate  miiture.  dry 
(roauinM  not  mart  ikon  2%  htxatthy/ 
itu^kos^talt)  {RQ-IOO/4S.4t 

Hcuethyl  tetrapbosphate  mistisre.  hquid 
{comlaimm*  mart  than  2S1t  htxattkyl 
itinphospliMt)  {RQ-KX)/4i.4) 

Hesaethyl  tetrapbosphate  nuiture,  liquid 
(conuiwag  WM  morr  lAaa  2S%  htxatlhff 
inraphaphau)  {RQ-IOO/4i4) 

Hydronuonc  ( RQ-  tO0/4S  *)  and  sulfiiric 

{R0-l(XJ0/4if)  acid  misiure 
Hydronuorv:  acid  solution  {RQ-I00/4S.4i 

Hydrogen  fluondc  {RQ-l00/4X4t 

Kdthaae  {RQ-IO/4.S4i 
Malathnn  {RQ-l00/4X4i 
Mercaptodimethur  {RQ-I0/4.S4) 
Mercury.  aietaJiir  {RQ-l/a4S4) 


131 


HssanI 
elaas 


% 
EA 

E 
EA 


PoisonB 

Flammable 

bqnri 
FlammaMa 

liquid 

natetial 

PlammaMe 
liquid 

nammable 


-f  E     Methylamine.  anhydrovs  {RQ-IO0/4S.4) 


B 
■fE 
-l-E 

-►E 
-fB 
BA 

B 

EA 
E 


ncv^^ersMe  wcftlMw 


McthylamuM.  aqueous  sotMion  {RQIOO/ 

4S.4) 
Methyl  bromide  {RQ-I000/4S4)  and  more 

than  2%  chloropicrin  misture.  liquid 

Methyl  bromide  {RQ-I000/4S4)  and 
nonnammabte.  nonhqueried  compressed 
gas  muture.  hquid  (wr/adiag  up  to  2% 
cUoroptcrm) 

Methyl  bromide  {RQ-tn00/4S4)  and  ethyl 
bromide  {R{^l(X)0/4>4)  mulure.  taquKl 

Methyl  bromide,  fiaiiirf  (iKchidiat  up  a  2% 
chloropicnm)  {RQ-I000/4S*} 

Mtthfl  cktorofdrm.  Set  1,1,1- 

Trichioroethanc 
Methyl  chkxoformate  {mtlkyi 

chlorocarbomau)  (RQ-l00O/4yt) 

Mtthfltmt  Mortie.  Set  Dichloromethanc 

Methyl  ethyl  ketone  perotide.  m  stWanon 
mlh  na  mart  ihon  9%  >)y  wrtghl  actirt 
axntrm{RQ-IO/4S4)  SerOrgauc 
peroiide.  hquid  or  sobitioti,  n.oa. 

Methyl  ethyl  ketone  Set  Ethyl  methyl 
ketone 

htethylhydraziM  {RQ-IO/4.S4i 


Mevinphos  {RQ-IO/4.S4i 
Mevnvhos  nualare,  dry  {RQ-IO/4iS4f 
Mcvaphoa  muture,  bqotd  {RQ-I0/4.S4) 
Nicotine  hydrochloride  {.RQ-I00/4S.4\ 


liquid 


Flaaunable 


A 

PoiaanB 
PoiaonB 

PoisoaB 

PoisonB 

PoisonB 


material 
Corraai.c 


OanMiTC 


ORM-B 
ORM-A 
ORM-B 
ORM-B 


«»• 


PoisonB 
PoisoaB 


PoisonB 

B 


I3A) 


Identi- 
rwation 
number 


HI 


LaMlsl 

required 

(if  not 

eicepled) 


Potaaa  I 


NA276I 

iTNins 

lTNl»n 

ir?iieo4 
imiiss 

UNI  165 
ITN1I93 
UN  1045 
UN2S89 
UNI199 
ITN1612 
UNieil 
NA2783 

NA2783 

NA2783 

UN278S 

UNI786 

TO1790 

NAI062 

NA2761 
NA278S 
NA2757 
NA2«We 

UNioei 

IIN12S6 
NA1581 
NAIS55 

lTNl»4T 

imio«2 

UNI23« 


UN2&50 


lTNia44 

N.\278» 
NA278J 
NA2783 
UNl«66 


Flammable 
hquid 

FlaininaMe 

hquid 
CorrtNiX'e 


PlammaMe 
tiquid  and 
Powm 


(5) 
Packaging 


Ul 


Baceptic 


hquid 
Flammable 


Poison  sad 

Oiidiser 

PUnunabtc 


None 


OofTtMPW 

None 

NOM 

None 

None 

am 


173.345 
173.118 
171118 
173.244 
None 

None 

173.118 

Noac 

173.118 

171118a 

Nona 

None 

None 

171877 


173.358 

None 

173.244 

None 

Nana 

173.506 

None 

None 

173.306 

171118 
None 


None 


require- 


(61 


Usximum  nel  quanlttv 
ia  onr  package 


U) 


eai  1 1  lug 
airrraft  or 

railear 


173.346 
171119 
1711  IB 
173.246 
173138 

171118 

178.118 

171302 

171118 

None 

171334 

173.358 

173.377 

173.377 

178.358 

1 73.350 

173.280 

171264 

178.264 

178.610 
I7SJI10 
178.610 
178.860 
173.304 
173.314 
173.316 
171118 

I73.S6S 

l78.35Sa 

173.353 
173.353 

173  288 


quart 


lb) 

Cargo 

onlv 
airerafi 


Fotbiddea 

1  quart 

Fotbiddea 

Iqaaft 

No  limit 

ForMdm 

Foibidden 


55gsll«a 
10  gallons 
lOgaHoM 
1  quart 

5pinta 

10  gallons 

lOgallona 

Forbidden 

lOgalloas 

No  limit 

roreMQen 

Iqaart 

200] 


(71 
Water  ^hipmrms 


•a) 
Osrgo 


(M 
l>as- 


50powids     200 
Forbidden 


I  quart 


NolWt 
NoKi^ 
No  limit 
178.860 


Iqaart 

I  gallon 
Igailoa 

no 


1.2 
1.2 
1.2 
1.2 
1.2 

1.3 

1.2 

1 

1.2 

1.2 


1.2 


1.2 


1.2 


\3 


I  quart 
Forbidden 

n      a.:a  J  — 

riomoofH 


Portiddfii 


Forbidden 


173.377 
I73JS8 
178.345 


17S.145 

178.358 
173.877 
17S.3M 
178.346 


No  bait 
Noliat 
No  limit 
171860 
300  pounds 

lOgaHotts 


300 


55 
55gattons 


200 
1  quart 

55gaHons 


I 
1 

1.2 


1.2 

I 

1 

1.2 

I 

5 
1 

5 
1 
1 
5 
4 
5 


(r) 


Other 


1.2 
1.2 
1.2 
1 

4 

4 
5 
5 

1 
5 


14 

1,2 
IJ 
1.2 
1.2 


Sta*  in  a-rll  vemihled  s 
icmatcnals 


Shade  from  raifisM  beat 


B  organ- 


Sim  awa.v  bam  liriag  quartos  aad  atides. 


Sum-  aaav  fram  nMreari'  and  hs 
Shade  [iom  radiaM  heat 
Sloar  ama.v  from  li'ing  quarters 


Stms'  awa.T  from  Hri^t  quarters.  Sagrcgatioa 
same  ai'for  noeflaamaMe  gas 


Stow  separate 


JM  I 
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§172.iei  Hazanlous  Materials  Table  (conrd) 


M 

W 


E 

K 

-fB 

+  K 
E 
E 

B 


W 


Hai 


Nicotine.  l^<M(RQ-IOO/4S.ft 
NicoMK  sahcylale  {RQ-IOO/4S.4i 
Niconnc  wlfaie.  loiid  {RQ-im/4i.4t 
NKome  Miltuc  loliMioa  {RQ-100/4X4\ 
Nicoliae  Uftnic  {RQ-IOO/4X*t 
Nilrk  audc  {RQ-I0/4.S4) 
Niirogai  dioude.  hquefied  {RQ-IO/4Mi 

Nitrogen  letroiide.  bquefied  (RP-/OAIM) 


Nitnglyarm.  kfuid.  hoi  Jaenaiatd.  Set 

173.51 
NiimglyctniL  tfirits  af.  Stt  Spirits  of 


Nilropheaol  (o-.m-^)  (RQ-MO/43.4) 
Parmldehyde  <,RQ-IOO0/4i4) 

Perchloroaiethyl  mefcaplan  {RQ-IOO/4S.4t 
Phenyl  mercafilan  lRQ-IOO/43L4i 
Phosgene  (diphasgem)  {RQ^10/4U) 
nKftme{RQ-IOO/4S.4t 


Pbosphora  oiychloride  (RQ-IOOO/4»\ 

Pho^ihoras  irichlonde  ( R(^  1000/454) 

Fkrate  ofammonio.  Set  Ammoniiiin  picrue, 

dry  or  Ainmomuin  ptcrmte.  wet 
Propugyl  ilcoiiol  (RQ- 1000/454} 


B    rnif>ytmiae(RQ-5O0O/227Ot 


E 


E 

+  E 
+  E 

EA 

E 


Ot 


lltmi* 


Umti- 


B 
B 
B 
B 

PwmB 
A 
A 


Poison  A 


Propylene  dichkmde  (RQ-I000/4S4) 
Propylene  oude  {RQ-IOO/45.4\ 

Pyrethrin$(/f(?-//Q<W) 

Qumoime  {,RQ-5OO0/22TO^ 

Refrigerant  gift.  n-O.s.  or  Dispemnt  gu. 
n.o.s-  (fAesr  materials  may  coHtaim  wariOMt 
kaxordims  mbsumctsfor  whtch  tht 
m'm  mnRQmtHA 

Rtfngertnt  gn.  not.  or Disperuni  gn. 
n.o.ft.  (fAesr  matertab  may  amtam  mtmmu 
kaxanious  vutataitcn  for  wiuck  ike 
appropruile  RQ  affiles^ 

Resorcino)  {ltQ-yxX)/2270) 

Silver  cynmde  (RQ-l/a454t 

Sodium  uide  {.RQ-IO00/4S4) 

Sodium  fluoride,  lobd  {.RQ-IOOO/454i 
Sodium  fluoride,  solution  {RQ-IOOO/45*} 

Sodium,  metal  dispersion,  in  orpmk  tolveni 
(RQ-IO/4.54) 


Sodium  metal  liquid  alloy  {.RQ-tO/454i 


Spirits  of  nitroglycerin,  (/  (o  10%)  {RQ-IO/ 

454i 
Spirits  of  miroglycerin.  not  exceeding  1% 

miroglycenn  by  weight  (RQ-IO/4.54) 
Tetraethyldithiopyropliosphaie  and 

comprested  gaa  misture  iRQ-IOO/45.4i 

TetraethyMithtopyTophotphale.  liquid  {RQ- 
100/45.4} 

TetncthyMithiopyrophaapkMt  aialun, 
dry  {RQ-IOO/45.4) 

TetraethyUithiopyrophoaphaie  mUlure. 

)K^{RQ- 100/454} 
TetrahydroAiran  {RQ-IOOO/454t 


ORM-B 

FhmuMe 


B 

PimmB 
PnisM  A 
Poiaaa  A 


('ontMiw 
■alerial 

malefial 


Flammdile 


ORH-B 

ORB-B 


FlanmdUe 


ORM-E 
PMmB 

Itnmii  ■ 

ORII-B 


naiaiial 
PlamnaMe 


Flaininable 


Planmiable 

liiyiia 
Poiion  A 


PiMon  • 
PmmiB 
PnimaB 


VNI654 

I'NIM' 

IHXISSH 

rNI658 

PN1659 

I'Nieao 
tTNioin 

NAioer 


M) 


UkeKsl 
rr^lirfi 
if  aot 


g»« 

Oxi£i«r 

g" 

and 
Oalme 


l'NI663    Ni 
rT«l864 

n«l670 
lINtSST 
UNIOTS 

im>i«0 


p<»>.g.. 
g»» 


Packagiag 


to) 


IINIHIO 
VNlfKiS 

NAI98S 

imm? 

rNi2«o 

NA*184 
VIIMS* 
UKlOTS 

RA  19,^4 


IIKI6M 
INI687 

UNiaeo 
n«i(»o 

UNMiS 


NAIMI 

NAI304 
N  A 1104 
ITNI703 

UNITW 
UN  1704 
ITRITtM 

UNiose 


gM 

Comm* 


Cvmmvt 


None 

ninn 

Ponon 

None 


Dtageraui 


Psinagaa 


I7S.M4 
ITSJM 
II8.MS 
l7S.3m 

None 

None 


ng.iiB 


8fM«r 


None 
Nanr 


N«w 

in.tiB 
in.118 

Rone 

in.aM 

I73.SM 


None 

I73.S70 

|73.3«4 

ITS.SOS 
in.244 

None 


None 

ITS.IIg 

Nona 


ITSS4« 
ITS.  363 
I7S.M» 
I7S.M« 
IT3.36S 
nt.337 
173.338 

173  336 


I7S.SI0 
I1S.II9 


173.345  1 73.360 

173.345  I7S.S46 

None  I7S3S3 

None  173.328 


MauOMim  aet  qnantity 
in  one  padLage 


earning 

aircraft  ar 

raikw 


I  quart 
.10 

FurtiitlM 


173.271 
178.*71 


m.iie 
in.ii9 

I73.ll> 

inns 
injito 

173.510 
113.304 

ns.su 
ns.316 

173.304 

n3.S14 
173.315 

178.510 
178.370 
113.375 

178.510 
173.249 


173.133 
I7S.IS3 
173.334 

113.358 
11S.STT 
t73.3S« 
11*.  1 1* 


Nobiiit 
l^aan 


Qwgo 

■itr 
aiicfafl 


Hgalloaa 

SOOpoun^ 

SOOpouB* 

SSfalkM 

KO 


FMiUen 


ForiMUea 
ForiiiiMrn 


1  quart 

FoHmMm 

No  link 
Nahiil 
MV  ptwnn 


Relimk 
»» 

60i 


NoHmil 
1  quart 

FortaMea 


FortwUea 


ForMdea 


10 
lOgallow 


(71 
Waler  ihipmenla 


tal 
Caiga 


l.t 

\1 

IJ 

I 

I 


1  qimit 
1  quart 

1  quart 

lOgalloaa 
lOpllow 
1 


1  quart 
FurW4«aa 

FortaMea 


Nolnil 
Roimit 
300  pounds 


900  pounds 


NoHmit 
300  pounds 
100  pounds 

No  nut 
SgaRons 


I 

14 


1.1 

l.f 

IJ 

1,1 
l,t 
IJ 


6quaiti 
6qnarts 


I  quart 
200 
I  quart 
Mgallotta 


Pan- 


IJ 

I J 
I J 

I J 

1.3 

I J 


I J 

I J 
IJ 
I 

I 
I 
IJ 


IJ 

IJ 

IJ 

IJ 

IJ 

5 

5 


IJ 
I 

S 
I 
5 

5 


5 
I 

4 

I J 

I J 
1.3 


I J 

I J 
I J 

I J 
I J 


lei 


Other  requirements 


BW  as  tor  nonflaminaUe  gases. 
away  inm  organic  nalenals 

Secngation  same  as  lor  nooIlamniaUr  gaaea. 
Stow  away  bam  argaaic  msiahals 


Keep  *y.  Olam  wteys  aal 
Koap  trj.  Ohm  eaihon  nat 


permitted  on  pas- 
on  pas- 


8m«  aw^  fron  mUs 

Stow  away  fanm  kaavr  netah.  saparial^  bad 
and  its  cnmpounds.  Siaa  sepaiair  from  arids 

Stow  awav  froa  aod* 

gugrsgatisn  aaaa  aa  iar  llanmaUe  soli*  la- 
ialad  OaMwans 


I  Oa^orans  Whan  Wat 


*T2ri 


Dai«era«  Whta  Wat 


Segragalin  tame  aa  iar  eigioama 


soli*  la- 


Shade  fram  radnal  heat.  8n 
Briag  quartera.  Segregaiion  I 
lamnaMeBsas 


awav  from 
cufaraan- 


§172.101  Hazardous  Materials  Table  (cont'd) 


(II 

M 

(n 

(SAt 

(41 

(5 

m 

(1) 

Idnti- 

UbaKs) 

Packaging 

Maximum  net  quantity 
inane  pacUr 

Water  shipnenu 

+' 

(a) 

(h) 

(a) 

(hi 

(al 

(W 

Icl 

E/ 

HaiankMM  matflSalt  dMcnptions  and  proper 

Hazard 

licalioa 
awaker 

required 

A/ 

shipping  name. 

dass 

H  not 
excepted) 

Speciae 

Passenger 

earrj-iag 

Cargo 

Cargo 

Pas- 

Exceptions 

require- 

aircraft  or 
raJicar 

oal, 
aueralt 

vessel 

senger 

Other  miuimnmu 

E 

Teiranitroinethane  (RQ-IO/4.54) 

Oxidisar 

URISIO 

Oiidiier 

Hone 

173.203 

FerMdden 

Pbchidden 

1 

5 

Shade  (ram  radiant  heal.  Slaw  any  fram 
stufls 

bod- 

B 

Thiapheuol  See  Phenyl  mercaptan 

EA 

Thiram  iRQ-IO/454) 

ORM-A 

NA2771 

Hon* 

173.506 

173.510 

Nalinil 

No  limit 

IJ 

IJ 

EA 

l.l.l-Trichloroethane  (RQ-IOOO/454) 

ORH-A 

im2«31 

None 

173.500 

173.605 

lOgallau 

55gallont 

IJ 

IJ 

EA 

2.4.S-Trichloropheiiosyaoetic  acid  (RQ 
1000/454) 

ORMA 

KA2765 

None 

I7SS06 

173.510 

50  pounds 

No  limit 

IJ 

IJ 

B 

Vinyl  aceute  (RQ50O0/227O) 

naramsHe 
bqm' 

UNlSOl 

Flammable 
■quid 

173.118 

173.119 

Iquut 

10  gallons 

IJ 

1 

EA 

Xylenol  (except  l4-Xyltm>D  (RQ-IOOO/454) 

ORMA 

UN2Jei 

None 

173.505 

173.510 

100  pounds 

No  limit 

IJ 

IJ 

E 

Zinc  bromide  (RQ-50O0/227O) 

CorrariTC 

HA9IS6 

113.364 

173.365 

15  pounds 

100  pounds 

IJ 

IJ 

Keep  dry 

'  B 

454) 
•  •  •  AODinONS  •  •  • 

ORME 

NA9I62 

None 

Nona 

173.510 

No  limit 

No  limit 

IJ 

IJ 

B 

Acetophenone  (RQ-5OO0/22n) 

CombustiMe 
liquid 

NA9207 

None 

l7S.ll8a 

None 

Nnlinil 

No  Unit 

IJ 

IJ 

E 

l-Acetyl-2-thiourea  (RQ-lOOO/454) 

PoisonB 

NAB308 

Poison 

173.364 

I7S.96S 

SO  pounds 

200  pounds 

IJ 

IJ 

EAW 

AcryUunide  (RQ-5000/22m) 

ORM-A 

TO3074 

Nona 

173.606 

I7S.S10 

No  limit 

NoSmil 

IJ 

IJ 

K 

AWKarh  (RQ-l/a454) 

PoisonB 

NA27S7 

Poison 

173.364 

173.365 

10  pounds 

100  pounds 

IJ 

IJ 

E 

5-<Aminoinethyl>-3-iao<azolol  (muximot) 
(RQIOOO/454) 

4-Aminopyridiiie  (RQ-lOOO/454) 

PoisonB 

NA9209 

FMson 

1 73.384 

178.365 

.W  pounds 

200  pounds 

IJ 

IJ 

K 

PoisonB 

NA9210 

Priaaa 

173.364 

173.365 

SOpoonds 

200  pounds 

IJ 

IJ 

E 

Ammonium  ptcrate.  dry  (RQ-IO/4.54) 

ClanA 
Eiplosive 

^.fimm 

173.65 

173.65 

F«Wd«, 

Forbidden 

8 

5 

E 

Ammonium  picrate.  wet  (iwrA  10%  or  more 
water,  orer  16  omitces  in  one  outside 
packaging)  (RQ-IO/454) 

ClassA 
aiploaiTe 

BiplarinA 

None 

173.65 

Forbiddni 

Forbidden 

8 

5 

E 

Ammonium  vanadate  (RQ-IOOO/454) 

FMsonB 

NA92I1 

Poison 

I7SJ64 

173.385 

50  pounds 

200  pounds 

IJ 

IJ 

■¥ 

E 

AnUine  (RQ-50O0/227O) 

Aniline  drum,  empty  See  I7i.}47(d) 

FWaenB 
PiiisanB 

UN1547 

Poison 

None 

17SJ47 

Forbidden 

5S  gallons 

IJ 
IJ 

1.2 
1 

Do  not  accept  unless  reoioraMe  parkagr 

ands 
notice 

is  an  dram  and  thr  instractiont  Ikareon  have 

been  canied  out 

4B 

Aniline  oO.  llquU.  See  Aniline 

E 

Benial  chloride.  See  Benzylidene  chloride 

E 

Lindane 

B 

BenzeiK  sulfonyl  chloride  (RQ-IOO/45.4) 

Oorroaivf 
materit) 

ITNiJJS 

I7SJ44 

173.245 

1  gallons 

IS  gallons 

IJ 

IJ 

EAW 

Benzylidene  chloride  (in  containers  of  1 10 
gallons  or  less)  (RQ5OO0/22?(f) 

ORMA 

UNl8«6 

None 

I73»6 

l73JilO 

IgaUan 

Iftgalons 

1 

S 

- 

B 

Bcniylidene  chloride  (in  ceMoiners  o«rr  110 

gallons)  (RQ.5000/2270, 

UWIB86 

None 

ITS.IISa 

None 

IgalloB 

tSgallDos 

1 

1 

bquid 

EA 

Bt><2H;hloroelho>y)niethane  (RQIOOO/454) 

ORMA 

NA9tn 

None 

173.505 

178.610 

ISgaRont 

!»  gallons 

IJ 

IJ 

B 

Bis(2-chhroisopropyllnker  Set 
Oichloroitopropyl  ether 

B.\W 

Bromoform  (RQ-IOO/454) 

OBM-A 

UN26I5 

Nana 

173  J06 

173.610 

llgaHons 

S6  gallons 

IJ 

IJ 

Keep  ml 

EA 

4-Broniophenyl  phenyl  ether  (RQI00/4i.4) 

ORM-A 

NA92I5 

None 

173J06 

173.610 

No  bail 

Nobadi 

IJ 

»J 

K 

Butanol  (primary)  (RQ-Wm/2270) 

nananUe 
Kqmd 

UH1I30 

PlananUe 
liquid 

173  116 

I71.IIS 

Iqon 

lOgalbm 

IJ 

' 

Buianol  (secondary  or  tertiary) 

FhnmaUe 
Kquid 

CNIIIO 

Planmahk 
liquid 

173.118 

178.126 

Iqaan 

lOgalloaa 

IJ 

1 

Butyl  alcoltoL  See  ButMMi 

B 

Butyl  benzyl  phlhalate  (RQ-I00/4X4) 

OBM-B 

NA92I8 

None 

Nona 

173.110 

No  limit 

NoKaai 

IJ 

IJ 

B 

Cartionyl  fluoride  (RQ-IOOO/454) 

PoisonA 

UR34I7 

ntaga. 

and 

Kane 

113.338 

FoiMden 

Forbiddm 

1 

6 

Slow  away  from  Iniag  quanen 

B 

CMoroKxtaldehyde  (RQ-IOOO/454) 

PaiseaB 

UN22S2 

Uegas 
Paisaa 

173345 

113.346 

IgaUan 

ISgaBans 

1 

5 

EAW 

p-Chloroamlme.  solid  (RQ-IOOO/454) 

OEM  A 

im2018 

None 

173.506 

118.510 

Nolinul 

Nolinil 

IJ 

IJ 

BA 

Chkxodibioaomethane  (RQ-IOO/45  4) 

ORM-A 

HAKIT 

Nana 

173.J06 

I73J10 

NoRnk 

No  Knit 

IJ 

IJ 

B 

2-CMoroethyl  vinyl  ether  (RQ-IOOO/454) 

Planmatile 
bquid 

NA92I8 

Flsnnabls 
livnd 

173.118 

118.119 

Iquan 

lOgalloaa 

IJ 

5 

Kecteoal 

BAW 

4<1iloroHn-creaol  (RQ-5O00/22V) 

OEM  A 

NA266e 

None 

173.506 

118.510 

No  limit 

Nohnil 

IJ 

IJ 

Stow  away  bam  IMng  qaanan 

B 

OBM-B 

RA9tl9 

Nana 

Nana 

I73JI0 

Nolnil 

NoSmil 

IJ 

IJ 

BA 

2-Chlorophe«)l  (RQ- 100,-45  4) 

ORM-A 

ITN2021 

Nona 

178.506 

I1SJI0 

Nnlimii 

Nohnil 

IJ 

IJ 

EA 

4<l.lorophenyl  phenyl  ether  (RQ-5000/ 

OBM-A 

RA92S0 

None 

173  506 

I1SJI0 

No  limit 

Noknil 

IJ 

IJ 

2270) 

B 

PWsaaB 

HA9I5I 

Pbiaoa 

173  J84 

1 13.385 

SOpaanda 

lOOponads 

IJ 

IJ 

B 

}-ChlorDpropiasittiile  (RQ- 1000/454) 

PommB 

NA923I 

PaMB 

I7SJ46 

113.348 

Igaltan 

nutans 

IJ 

IJ 

B 

Cnmene.  Set  laopcopylbcnicnc 

B 

Cruide.  inorgaHc  n-ox  (RQ  10/4.54  for 

FloiMinB 

UNiam 

9mm 

113.364 

ii3jro 

35  panda 

lOOynands 

IJ 

IJ 

Keep  4rr  Stow  awqjt  bn*  acUi 

JM  I 
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§172.101  Hazardous  Materials  Table  (cont'd) 

II) 

«l 

W 

WA) 

M) 

W 

(6) 

(7) 

l4nMi- 

PMkagiaf 

Maiiaium  asl  quaatitr 
ia  om  rwk<C 

Wsler  shipawats 

■*■' 

LakeKsl 

(a) 

(W 

la) 

M 

la) 

(W 

«a 

A/ 

W 

*mi^mm. 

Hsiai4 

dMS 

tcaliaa 

Muuker 

Claet 
mHtu4l) 

Bseeplioaa 

Sparific 
rosuin- 

Passet^ar 
canyiaf 
airmft  or 

raikar 

Cargo 

•ahr 

aircraft 

Cargo 
naael 

Pas- 
leiigar 
nsad 

B 

CydoiKuaoM  lRQ-iOO0/22n) 

CwihustiMe 
ORMA 

i-m9i5 

Now 

I7S.n8a 

Now 

NoliaBi 

Nolimil 

1.2 

U 

EA 

DibnxnooKlhanc  (KQ-IOOO/434t 

n«s««4 

N«n 

\njM 

I7S.S10 

NoUiBil 

NoKmit 

1.3 

U 

BA 

foikms  orka){R(^  100/45. 4) 

ORM-A 

NA8SSS 

NaiM 

173.  SOS 

178.810 

Noliaui 

NoKmit 

1.3 

1.2 

B 

o-DKhkxobeiuene  do  comuimtn  cmr  110 

^lk)ia){RQ-IOO/4S.4) 

KHuit 

GNisei 

Noue 

l7S.II8a 

Now 

NoliBil 

NoSaal 

!.» 

U 

B 

■t-DichlorobeiueM  (m  oniaiam  attr  110 
galloianKQ-IOO/4}.4) 

CoahntUi 

NA8S55 

Nous 

l7S.II8a 

Now 

NoKmit 

Na  limit 

l.« 

1,2 

EA 

DichlorobromonMliaiK  (KQ-SOOO/2270t 

ORM-A 

NA9«22 

Noue 

I78.S06 

17.1510 

NobaH 

NoKnil 

l.« 

1.2 

B 

l.4-Did>laro2-«wieae  {RQ-l/a4i4) 

■Uvral 

NA»«57 

ns.M4 

173Ji45 

Kiaait 

10  (allow 

1 

4 

B 

l.l-DichloroetlMne  {RQ-IOOO/454> 

liquid 

UN««« 

Planunaiile 
iNluid 

I7S.II8 

173.118 

l^oan 

10  (alow 

l.t 

1 

BA 

B 

UDichloroethyteiie  iiroia  aomtr}  (RQ- 
IOUO/4i4) 

Flaonutble 

ITNIISO 

livu4 

17S.H8 

173.119 

Ifuart 

lOfaUous 

IJ 

1 

BA 

2,*-[>chloropheiiol  {RQ-m/45.4)  or  2,6- 
Dichlorophenol  («(?-/00/«O 

ORM-A 

NA3030 

Nous 

17J.S06 

173.810 

NoKmit 

No  Knot 

1.2 

u 

B 

l.l-DK-hlnroproime  (RQ-IOOO/4i4) 

FlaMiaUe 

h«ud 
PoisauB 

NAS22S 

naauulile 
b^nid 

I7S.II8 

173.119 

ttaart 

lOiaDoas 

U 

1 

E 

IJ-nirhkiropropuK  [RQ-IOOO/4Hi 

NA9224 

Fltimiiallle 

I7S.1I8 

173.119 

iquart 

lOpUoaa 

1.2 

' 

E 

Dicthyl-p-iutrop)ieiiyl  phoaphue 
iPumam)  {RQ-IOO/4X4t 

NA278S 

Psisoa 

Noaa 

173.368 

PorMdw 

Ituart 

1.3 

M 

E 

D.O-OKthyl  C)-pyrt2mylptiospbofochio»l« 
{nicmam){RQ-IOO/4S.4t 

PaisoaB 

NA2783 

Poisoa 

Noae 

173.358 

PorbiMea 

r<|uan 

1.3 

l.» 

E 

Diethyl  phlhalue  (RQ-IOOO/454) 

ORM-E 

NA9236 

NOM 

Noaa 

173J10 

No  limit 

NoKbbH 

1.2 

1.2 

E 

O.O-Diethyl  S-mcthyl  dithiophoaplwlc 
{RQ-SOO0/22n) 

PoisaaB 

.SAi783 

Poiaoo 

I73J77 

178J177 

FoiMdaa 

aOOpouads 

1.2 

4 

E 

Dmivropyl  niioro|>liosph«u  (RQ-lOO/45.4) 

FMsouB 

NA9K7 

Poisou 

Now 

173.388 

PortaUw 

PocWdw 

1.3 

M 

EA 

DinKihoMc  (RQ-IO/4.i4i 

ORM-A 

NASISa 

Nona 

173.S06 

173.510 

Nolinil 

Nofaail 

1.2 

1.2 

BA 

DimHk,ip*emal  Stt  Xyloioi 

BA 

2.4-Dimitkylpkemol  Ser  L4-Xyleiiol 

BA     l,l-Dnieihyl-2-phenylctlunnniK(/i^ 

ORM-A 

NA9a32 

Nous 

nsuws 

ntJHO 

Now 

Naw 

U 

U 

SCOO/2i70) 

EA 

Dimethyl  phlhalalc  i.RQ-iOOO/22'Xh 

ORM-A 

NA92S8 

Nous 

173.808 

173.810 

SSfaOow 

S6  fallow 

1.2 

1.2 

E 

DinMrobaucne  {RQ-IOO/4S.4t 

PaisOTB 

n»1597 

Poiaou 

I78.3M 

173.371 

SOrouml. 

IJ 

1,2 

E 

4.«-Diailnvo-cn3ol  {RQ-W/4.54) 

PsiaouB 

UNisee 

Poisoa 

I73JM 

I7S.36S 

SOrouads 

MOpauads 

1.2 

IJ 

E 

4.6-DiiiHro-(M:Taol  nh  {RQ-IO/4.i4) 

PUisasB 

NAiwe 

Poisoa 

173.364 

I73J68 

S0poul>fa 

200poaads 

1.2 

14 

EA 

4.6-DiMnMxycloliexylphciiol  {RQ-IOO/ 

4S.4> 
Oinowto  (RQ-IOOO/454) 

ORM-A 

NA80M 

Noue 

I73JIOS 

173J10 

None 

Now 

IJ 

U 

B 

PoianiB 

NAa779 

Poisoa 

17S.3«4 

173.365 

80  fluids 

lOOpoaads 

U 

14 

E 

DiMMCtyl  ptathaluc  (RQ-SOOO/2270) 

ORM-B 

NAStM 

Naaa 

Now 

173.810 

No  bail 

NoKiaic 

1.2 

14 

E 

2,4-DithK*iur«  (RQ-l00/4S.4i 

PniaoBB 

NAM30 

Poisoa 

173.S«4 

173365 

lOi.ou.4. 

1.2 

1 

E 

Eiidonilfao  wlfue  (RQ-l/a4S4i 

PoiaoaB 

IIA2T«t 

Poim 

I79.8«4 

173.368 

ir«md 

lOpouada 

1.2 

1 

E 

Eodothall  (RQ-IOOO/4Ut 

PsiaouB 

NAMSI 

Poisoa 

173.364 

173J66 

SOpouads 

WOpouads 

1.2 

14 

E 

Endrn  aldehyde  (RQ-I/a4S^ 

PoisouB 

NA27«1 

Poisoa 

173.364 

173.366 

SOpouuaa 

iOOpouads 

1.2 

14 

E 

EiJii>lqnMde.SttPn)i)kmuHe 

E 

Ethyl  methKrylUe  iRQ-IOOO/4i4i 

FlaaiialilB 
PoisuaB 

raj277 

nanaMkle 
Poiaoa 

173.118 

173.119 

ivmrt 

10  (allow 

1.2 

' 

B 

Funphur  (RQ-IOO0/4S4} 

UN278S 

173.364 

171J6S 

SOrouads 

MOpouads 

IJ 

14 

E 

FluonMonanude  (RQ-IOO/4X4t 

PgiaauB 

NA8133 

Poisoa 

I7S.364 

173.365 

SOpouads 

MOpouads 

1.2 

14 

B 

Haiardous  w««c  hquid  oraolid,  ■.Ol. 
(POW)  {RQ-IOO/4S.4i 

ORM-B 

NA8188 

Naaa 

Now 

173.1300 

Porbiddaa 

SSOpaaads 

1.2 

14 

E 

Hturdow  waste,  liquid  or  lolid,  (.OJ. 
{FV(P){RQ-IO/454) 

ORM-E 

NA9I89 

Noaa 

Now 

173.1300 

PofMdea 

SSOpouads 

1.2 

14 

E 

{fVM)  (RQ-IO/4.i4) 

ORM-E 

NA9I88 

Noae 

Now 

173.1300 

rorWdaa 

860  pounds 

IJ 

14 

E 

Hazardous  waste,  liquid  or  solid.  ILOJ. 

(HXW)(«(?-/0/*iO 

ORM-B 

NA9I89 

Noaa 

Now 

173.1300 

PMiddea 

SSOpouads 

IJ 

14 

B 

Hazardous  waste,  liquxl  or  soUd,  n.(U. 
ifOlO)  {RQ-I0/4.S4) 

ORM-B 

NA»im 

Naaa 

Now 

173.1300 

FWrnMsa 

SSOpaaads 

1.2 

14 

E 

Hazardous  waste.  Hquid  or  solid,  «.(>.>. 
(FK)l  I)  (RQ- 10/4.54} 

ORM-B 

NABISe 

Noaa 

Now 

173.1300 

FocMiw 

14 

14 

E 

Hazardous  waste,  liquid  or  solid.  n-C*. 
(TOM)  {RQ- 10/4.54) 

ORM-E 

NABISe 

Noaa 

Now 

173.1300 

PMaUw 

1.2 

14 

B 

Hazardous  waste,  liquid  or  sobd,  11.0.S. 

IKOt*)  lRQ-5000/2270) 

ORM-B 

NA9ia8 

Noaa 

Now 

173.1300 

PocWdM 

SSOpouads 

1.2 

14 

E 

Hazardous  waste.  hquK)  or  aoM,  a.o.s. 
iKOZi)  {RQ-SOOO/22nt 

ORM-B 

NA9l8e 

Noaa 

Now 

173.1300 

PortMUea 

SSOpouads 

U 

14 

B 

Hazardous  waste,  hqud  or  solid,  ■.OJ. 

(K02*)iRQ-VX)n/22nt 

ORM-B 

NA9I88 

Noaa 

Now 

173.1300 

PorMdaa 

SSOpaaadi 

li 

14 

B 

{K0H)){RQ-l/a454t 

ORM-B 

NA9l8t 

Noaa 

Now 

173.1300 

FWWdaa 

SSOpamrfi 

U 

14 

B 

Hazardous  waste,  hquid  or  aoM,  a-o.!. 
(K037)(«0-y/iO<*0 

ORM-B 

NA9IM 

N«M 

Now 

173.1300 

PofWddw 

SSOpwada 

'■« 

14 

1 

§172.101  Hazardous  Materials  Table  (cont'd) 


0) 


B/ 
A/ 
W 


(2) 


Haiardous  ntaterials  descriptioos  and  proper 
aluppii^  names 


EA 
E 


EA 


B 

EAW 

E 


EA 
E 

B 
E 

EAW 

EAW 

B 
-f^E 

•f 
E 


Hazardous  mate,  Uqiiid  ar  ioliiL  ba.*- 

(KO**)(RQ.lO/454) 

Hazardous  waste,  liquid  or  solid,  ILO.S. 

(KO*i)iRQ-IO/454} 

Hazardous  waste,  liquid  or  solid,  n.o.s. 

(KM!)  (RQ.  10/4 54) 
Hazardous  waste,  liquid  or  solid,  n.o.s. 

(K01\)iRQ-l/a454) 

Hazardous  waste,  liquid  or  solid,  no*. 
(K083)  {RQ-IOO/45.4) 

Hazsrdous  wsste.  liquid  or  solid,  n.as. 

(KW}HRQ-5OO0/227a) 

Hazardous  waste,  liquid  or  solid,  n.o.s. 
(K094)  l,RQ-5OO0/227O) 

HazartkHis  waste,  liquid  or  solid,  a.o.t. 
(K103)(«0-/00/«.¥) 

Hazardous  waste,  liquid  or  solid,  n.o.s. 

(Ki06)(*o-//a«w) 

HeuchkxopropeM  iRQ-lOOO/454) 
Isobulanol  (RQ-5OO0/22TO) 

Isobutyl  alcohol.  Stt  laobntanol 
Isodrin  (HtxachlorrMtxakydro«>do.mio- 

dimttliaiiomaplithalritt)  (RQ-l/0454) 
Isophorone  {m  contaiitm  of  !  10  gottotu  or 

less)  {.RQ-5O00/227O) 
Isophorone  (/a  contaimrrsonr  liOgalttns) 

lRQ-5000/2270) 
Iscnrooylbeiueiie  (Caiww)  {RQ-SOOO/ 

Maleic  hydrazide  (RQ-y)00/2i70t 
Makmonitrilc  (RQ-IOOO/454) 
Methacryloiutrile  (RQ-IOOO/454) 


Methanol  {R(^5O00/22mi 

Methapyriletie  {.RQ-5000/2270) 
Mctbomyl  (RQ-IOO/45  4) 
Methyl  alcohol  5er  Methanol 
Methyl  isobutyl  ketone  (RQ-5000/2270) 

Naphthalene,  crude  or  refined  (RQ-IOO/ 
454) 

1,4-NaphthoquuMMe  (RQ-5000/2270) 

Naphthyhhiowca  (oJ^)  (RQ-I00/4X4) 

p-Nitroaadiw  {RQ-5000/2270) 

Nitroaaibae  (iHm-) 

Niingtn  ptroxidt.  Sar  Nitro(e»  dioiide, 

Itquefied  or  Nitrofcn  tctroiidc  bqueficd 
Nitroglycerin,  liquid,  desensitized  (.RQ-IO/ 

4.54) 
N-NHrosodiphenylanune  (RQ-IOO/454) 

Octamethylpyrophoaphorainde  (.RQ-IOO/ 

454) 
OsniuaB  letrosidf  (RQ-IOOO/454) 
1,3-PentadieBe  (Kftrylem)  (RQ-I00/4S.4) 

N-Pheaylthioufca  (RQ-I00/4X4) 
Phthalic  anhydride  (RQ-5000/2270) 

2-PicoliM  (RQ-SOOO/2270) 

Potassium  sdver  cyanide  (RQ-l/tl454) 
Potaastum  sodium  alloy  (liquid)  (RQ-IO/ 
4.i4fortotmm) 


(■» 


Haiaid 


ORMB 

ORHB 

ORM-E 

ORM-B 

ORM-B 

ORM-E 

ORM-K 

ORM-E 

ORM-E 

ORM-A 
Hsimaahla 
liquid 

PoisonB 
ORMA 

CotahmAiUe 

liquid 
Coa*uifflile 

Kvud 
ORM-B 
ORM-A 


ORM-A 


ORM-A 

ORM-A 
PaisoaB 

B 
B 


OlaasA 
esplooiTe 

ORM-E 

B 


fortodium) 


alloy  (aoW)  (RQ-I0/4.S4 


(RQ-5000/2270) 
(RQ-IO/4.54) 


(RQ-5000/2270) 
Silver  (KQ-IOOO/454/irfarHck  akrytarr 
rims  y«  aw*) 


PoiswB 

CofTOSWO 

maiMJal 


ORM-E 


ISAI 


Ideati- 
iratioa 


NA9189 
NA9189 
NA9188 
NA»l8tl 
NA9189 
NA9I88 
NA9189 

NASias 

NA9I89 

NA9225 
UN  1212 


HI 


UfeHs) 


(Vaat 


Now 

Now 

Now 

Now 

Now 

Now 

Now 

Now 

How 

Now 
FlammaUe 


lTN27ei    Poisoa 


ORM-B 
ORM-B 


NA9235 

NA92S& 

UNI918 

NA9336 
UN  2647 

NA9237 

UN  1230 

NA93S8 
NA27S7 

UNI245 

UN  1334 

NA9238 
UN1651 
UN  1661 
UNl6ei 


NA9240 
NA9241 

im2474 
NA9242 

NA9243 
UN2214 

UN2773 

NAIS88 
UN1422 


UN1422 


NA9t44 
17(2404 


NA9tS« 
NA9245 


Now 


Now 
FlammaUe 


liquid 
Now 


Poiaoa 


Biploai««  A 
Now 


(5) 
PaekagiH 


(a) 


Eurptioni 


Naw 

Naoe 

Nane 

Naoe 

Nwe 

Nane 

None 

Nanr 

None 

173.505 
173.118 

178.364 
173.505 
173.118* 
173118a 

Naw 

178.506 
Now 

173.118 

173.506 
173.384 

178.118 

173.506 

173.806 
173.364 
173.864 
173.364 


Now 

Now 
173.348 

173.864 
173.118 

173.384 
178.244 

173.118 

178.870 
Now 


(W 

Sperific 
lequir*- 


Now 

Now 


Now 


•6) 

Maximum  net  i|aanUt}- 

in  ow  package 


la) 

Passenger 

carrring 

airrraft  or 

nilear 


173.1306 

178.1300 

173.1300 

173.1300 

178.1300 

17313(10 

173.1300 

I78.1SO0 

173.1300 

178.510 
173128 

173.366 

173.510 

None 

Naw 

173.810 
173.810 
173119 

173.1  IB 

173.510 
173.36S 

173.119 

173.886 

173.810 
173.368 
173.373 
178.373 

173.62 

17.S.810 
178.846 

173.366 
173.119 

178.368 
173.24Sk 


171.870 
178.202 


178.206 


I7«,SI0 
lTt.ll» 


ITSJIIO 
173.510 


PoflMddeii 


ForMdeo 
Fortiiddea 
FortiiddMi 
FortwUrn 


(W 

Cargo 
enlv 


Nofanii 
1  quart 

SOpouads 

Nolimk 

Nahnit 

Ma  bit 

NoKadt 
SO  pounds 
1  quart 

I  quart 

NoKmit 
SOpouads 

1  quart 

25  pounds 

NoUmil 
50 
SO 
SO 


550  pounds 

ItSO  pounds 

550  pounds 

550  pounds 

.■>50  pounds 

550  pounds 

560  pounds 

580  pounds 

550  pounds 

NoKmit 
lOplkms 


(71 


(a) 

Cargo 


No  hmit 
Iquait 

10 
Iquart 

80 
SO 


Iquart 
2S 


No  I 
Not 


200 
No  liniit 
NoKmit 
NoKmit 

Kofank 

200| 
lOgalloas 

lOgaUow 

NoKmil 
SOOpouads 

lOgalloas 
300 


NoKmil 
10  (allow 


200 
100 

lOgallew 


14 

14 

14 

14 

14 

14 

14 

14 

14 

1,2 
14 

14 
14 
14 
14 

14 

14 
14 

14 

14 
14 

14 

14 

14 
14 
14 
14 


14 
14 

14 
14 

14 
14 

14 

14 
14 


14 


M 
Pas- 


No  IWi 
10  (allow 


" 


14 

14 


14 
14 


14 

14 

14 

14 

14 

14 

14 

14 

14 

14 
1 

14 

14 

14 

14 

14 
14 


14 

14 
14 
14 
14 


14 
14 

1 
3 

14 
14 

14 

14 
8 


Other  rsquimienls 


14 
5 

14 
14 


Keep  ooal.  8lo«  aaay  tnm  Kting  quarters 


Slaw  iiat  as  lor  (lammaWs  solids 


Stow  s«-a}-  from  li^-ing  quartets 


8t««  awmv  hum  foodttulb 


Slow  away  from  acids 

Uadsfdatt  slawagr  must  kr  readilv  anrssiUe. 

Segragation  aatar  as  lor  flammaUr  sattda 

lalieM  Daiweroas  Whn  Wet 

Underdsck  stovag^  must  kr  rwadily  atuiwUti. 
Segrsgatiaa  t*mt  si  for  ftamssaklr  solids 
laMed  D*i«rroui  Wkea  Wet 


Km^  osm 


JM  I 


Federal  Register  /  Vol.  51.  No.  120r/  Monday.  June  23. 1986  /  Proposed  Rules 


22919 


§172.101  Hazardous  Materials  Table  (cont'd) 
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6.  In  172.203.  paragraph  (c){3)  would 
be  added  to  read  as  follows: 

§  172.203    Additional  description 
requirentents. 
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(c)  *  *  * 

(3)  For  those  hazardous  substances 
which  are  wastes  that  exhibit  an  EPA 
characteristic  of  ignitibility,  corrosivity 
or  reactivity  (ICR),  the  ICR 
characteristic  must  be  shown  in 
parenthesis  as  part  of  the  proper 
shipping  name,  as  required  by 
§  172.101(c)(15). 

«  4  *  *  * 

7.  In  172.324.  paragraph  (c)  would  be 
added  to  read  as  follows: 

§  172.324    Hazardous  substances. 

(c)  For  those  hazardous  substances 
which  are  wastes  that  exhibit  an  EPA 
characteristic  of  ignitibility,  corrosivity 
or  reactivity  (ICR).  the  applicable  ICR 
characteristic  must  be  shown  in 
parenthesis  as  part  of  the  proper 
shipping  name,  as  required  by 
§  172.101(c){15). 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

8.  The  authority  citation  for  Part  173 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  1803, 1804, 1805. 1806. 
1807, 1808;  49  CFR  Part  1. 

9.  In  the  table  of  contents  to  Part  173, 
the  titles  of  §§173.202. 173.336. 173.347. 
173,373  and  173.655  would  be  revised, 
and  the  title  of  §  173.206  would  be 
amended  by  changing  the  words 
"Sodium  or  potassium,  metallic"  to 
"Sodium;  potassium,  metallic",  and 
"sodium  potassium  alloys"  to 
"potassium  alloys"  to  read  as  follows: 

PART  173— SHIPPERS— GENERAL  . 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGES 

Sec 

173.202    Sodium  metal  liquid  alloy, 
potassium  metal  liquid  alloy,  and 
potassium  sodium  liquid  alloy. 

•  •         •         •         ♦ 

173,206    Sodium;  potassium,  metallic;  sodium 
amide;  potassium  sodium  alloys; 

•  •         •         *         • 

173.336    Nitrogen  dioxide,  liquified  and 
nitrogen  tetroxide,  liquified. 

•  «         •         *         * 

173.347    Aniline. 

«  •  •  •  • 

173.373    Ortho-nitroaniline,  meta-nitroaniline 

and  para-nitroaniline, 
«  •  *  •  * 
173.655    Naphthalene,  crude  or  refined. 


10.  In  §  173.202.  the  title  of  the  section 
and  paragraph  (a)  introductory  text 
would  be  amended  by  replacing  the 
words  "sodium  potassium  liquid  alloy" 
with  the  words  "potassium  sodium 
liquid  alloy". 

11.  The  title  of  §  173.206  would  be 
amended  by  changing  the  words 
"Sodium  or  potassium,  metallic"  to 
"Sodium;  potassium,  metallic",  and 
"sodium  potassium  alloys"  to 
"potassium  sodium  alloys";  paragraph 
(a)  introductory  text  would  be  amended 
by  changing  the  words  "Metallic  sodium 
or  potassium"  to  "Sodium,  metallic 
potassium",  and  "sodium  potassium 
alloys"  to  "potassium  sodium  alloys"; 
paragraph  (a){3)  would  be  amended  by 
revising  the  last  sentence;  paragraph 
(a){10)  would  be  amended  by  revising 
the  second  sentence;  paragraph  (b) 
introductory  text  would  be  amended  by 
changing  the  words  "Sodium  or 
potassium,  metallic"  to  "Sodium, 
metallic  potassium",  and  paragraph  (c) 
introductory  text  would  be  revised  to 
read  as  follows: 

§  173.206    Sodium;  potassium,  metallic; 
sodium  amide;  potassium  sodium 
alloys;  *  *  * 

(a)  Sodium,  metallic  potassium, 
sodium  amide,  potassium  sodium 
alloys.  *  *  * 

***** 

(3)  *  *  *  Authorized  only  for  lithium 
metal  and  sodium  which  must  be  fused 
solid  in  the  container. 

•  •        •        •        ♦ 

(10)  *  *  *  Authorized  only  for 
sodium,  metallic  lithium,  metallic 
potassium,  and  potassium  sodium 

alloy.  •  *  * 

•  •        •        •        • 

(b)  Sodium,  metallic  potassium, 
.        •        *        •        * 

(c)  Sodium  may  also  be  shipped  when 
packaged  in  specification  containers  as 
follows: 


12.  In  §  173,326.  paragraph  (a){10) 
would  be  amended  to  replace  the  words 
"Nitrogen  peroxide  (tetroxide)"  with  the 
words  "Nitrogen  tetroxide." 

13.  In  §  173.336,  the  title  of  the  section 
and  the  introductory  text  of  paragraph 
(a)  would  be  amended  to  delete  the 
words  "nitrogen  peroxide,  liquid"  and 
change  the  word  "liquid"  used 
elsewhere  to  the  word  "liquefied"  to 
read  as  follows: 

§  1 73.336    Nitrogen  dioxide,  liquefied  and 
nitrogen  tetroxide,  liquefied. 

(a)  Nitrogen  dioxide,  liquefied  and 


nitrogen  tetroxide,  liquefied  must  be 
packed  in  specification  containers  as 

follows: 

«        *        *        *        * 

14,  In  §  173.347,  the  title  of  the  section, 
the  introductory  text  of  paragraph  (a), 
paragraph  (c)(1)  and  the  last  sentence  of 
paragraph  (d)  would  be  amended  to 
delete  the  word  "oil"  used  in 
conjunction  with  the  word  "aniline"  to 
read  as  follows: 

§  173.347    Aniline. 

(a)  Anfline  must  be  packed  in 
specification  containers  as  follows: 

*        *        *        «        * 

(c)  •  *  • 

(1)  The  exterior  of  filled  drums  must 
be  carefully  examined  for  evidence  of 
aniline.  *  *  * 

(d)  *  *  *  ANILINE  STAINS  ON  THE 
OUTSIDE  OF  DRUMS  SHOULD  BE 
WASHED  OFF  WITH  WATER  OR, 
PREFERABLY,  WEAK  ACETIC  ACID", 
shellacked  to  head  of  drum  near  the 
consignee's  name  and  address. 

15.  Section  173.373  would  be  amended 
to  add  the  word  "meta-nitroaniline"  to 
the  title  of  the  section  and  paragraph  (a) 
introductory  text,  and  to  replace  the 
word  "pafanitroaniline"  in  the  title  of 
the  section  and  paragraph  (a) 
introductory  text,  (a)(4)  and  (a)(5)  with 
the  word  "para-nitroaniline"  to  read  as 
follows: 

§  173.373    Ortho-nttroaniline,  meta- 
nitroaniline  and  para-nitroaniline 

(a)  Ortho-nitroaniUne,  meta- 
nitroaniline  and  para-nitroaniline  must 
be  packed  in  specification  containers  as 

follows: 

•  «        •        •        * 

(4)  In  addition  to  specification 
containers  prescribed  in  this  section, 
para-nitroaniline  may  be  shipped  by 
highway  in  bulk  in  strong,  water-tight, 
metal  bodied,  covered  hopper  motor 
vehicles. 

(5)  *  *  *  Authorized  for  para- 
nitroaniline  only.  *  *  * 

*  *        •        •        * 

16.  Section  173.655  would  be  amended 
to  replace  the  words  "naphthalene  or 
naphthalin"  in  the  title  of  the  section 
and  paragraphs  (a),  (b)  and  (c) 
'  introductory  texts  with  the  words 
"Naphthalene,  crude  or  refined". 

Issued  In  Washington.  DC  on  June  6, 1986, 
under  the  authority  delegated  in  49  CFR  Part 
1,  Appendix  A, 
Alan  I.  Rolterts. 

Director.  Office  of  Hazardous  Materials 
Transportation.  Research  and  Special 
Programs  Administration. 
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271.. 
410.. 


.22304 
.21928 


19CFR 

4...- 21 152 

....21152 


21152 

22513 

.21152.22513 

22513 

22513 


6. 

10 20810,  22513 

24 21 152,  22513 

111 

112 

123 

134 

144 „ 

145 21152.22513 

1 48 2251 3 

1 62 2251 3 

1 72 22513 

178 20810 

191 „ 2251 3 

20CfR 

395 20470 

404 21 156 

416 21156 

PfOpO90Q  RUMK 

10 20736 

404 22306 

416 21773 

601 „ 20991 

655 20516 


.20469,20803, 


21CFR 

20 

73 

81 

82. „_ 

110 „ 

118 „, 

430 » 

436 

441 

44^ 


22458 

„ 21911 

20786 

20786 

22458 

22481 

20262 

22071 

22275 

20262 


455..- 22071 

510 19626. 19628.  22799 

522 20646,  21746.  22275 

558 19828.  22799 

740 20471 

1308. 21911 


.19651 
.22482 
.22483 
.22482 
.19651 
.19651 
.19653 
.20310 
.21773 
.22085 


20.._ 

123.- 

128«..- 

128f- 

182.. 


186» 


201 

314 

1306. 

1308 


22CFR 

41 

4^ 

51 


...21157 
...21157 
....20475 


144 

510_.„ 

«f,?0  ■„,- 



„Z28aO 

..20961 
..22880 

1005 

1600. 

.22880 
..22880 

PrapoMdRi* 
508 

m: 

..20524 

23  cm 

172. 

230 

511 

656 

820.. 

1309 


22800 

22800 

22800 

20817 

22801 

22276 


655 20840.  21180 


19829 

20476 

21517 

.21666.  22801 

21159 

.21159.21866 

21866 

20264 


24CFR 

13 

15 

27 

200 

203 

204 

207 

21 5 21 850 

220 20264.  21866 

221 20264,  21866 

222 21866 

226. 21866 

227 *»...  21 866 

234 21 159 

236 20264.  21850 

237 21866 

240... 21866 

246. 20264 

251 20264 

255 20264 

51 1 20220 

81 2. „ 21 300 

613 21300 

882. 21 300 

886 21850 


.21570 
.20312 
.20312 


52. 

510 

570 


25  cm 

63 


67.... 
68.... 
71.... 
72.... 
74.... 
77.... 
720- 


..21160 
...21160 
...21160 
-21160 
.-21160 
.-21160 
.-22S80 


as  cm 

1 - 20274.  20480.  21518 


27  cm 

4  

20480 

21546 

6. 

.21746 

19 

IhopoMd 
4 

^ 



.21746 
.21574 

9 

.198.53 
20276 

-19856 

2scm 

18. 

60 

20274 

.21161 
.22282 

544 

.21114 

PropoMd 

2 

64 

"^ 



.21386 
..22829 

29  cm 

Ch.  XXV- 

697 „. 

1613 



-21163 

,21748 
-22517 
..22519 

1910  .. 

-22612 

1926 



..22612 

2205 

-22880 

2608 

..22880 

2610 

•.»••«•>•• 

-21547 

2622 

.-21547 

2676 

2706 _ 



.-21548 
.-22880 

195^ 

"--= 

...21574 

30  cm 


16 

17     

.22519 
.22519 

256 

.21345 

402 .. 

.20061 

935 

944 

.20618 
.20965 

955 

rimio— d  RuIm: 
250 — 



.22282 
.20993 

256 

.20993 

774 

-21574 

901 19658 

916 

917  „ 

.20841 
-22306 
-21184 

931 

-20843 

934 

-22307 

935. 

938 



-22306 
-22309 

943 

31  cm 

550 

-22310 
..22802 

.21160 
.21160 


32  cm 

737 „ — 22282 

754 _....  1 9830 

762. 22282 

765. 22283.  22804 

766. 22804 

806b 20277 
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111 


33  cm 

1 22804 

80 21 748 

81 20820 

100...20e21.  21356.  22283. 
22805 

110 21346,  21347.  22806 

1 1 7 20482.  21 357 

162 20823 

165 21346 


95 21 928 

100 20534,  20644 

1 1 7 2231 2 

140 21387 

1 43 21 387 

1 46..._ 21 928 

1 49 21 387 

150 , 21928 

1 65 20845.  21 387 

1 73 21 928 

1 77 21 928 

181 20993 

183 20993.  22830 

209 22086 

335 22086 

336. 22086 

337 22086 

338 22086 

34  cm 

75 20823.  21 163 

79 20823 

230 20825 

231 20825 

280 „ 2041 4 

500 22422 

501 22422 

505 22422 

510 „ 22422 

514 22422 

525 22422 

526 22422 

527 22422 

537 22422 

561 22422 

573 22422 

574 22422 

682 20422 

690 20422 


Propossd 

76 

653 

RuIm: 

.20408 
.20406 

35  cm 

3 „ 

.21358 

61 

.21356 

gfc-  II  ,1 ^^ 

rTw|PwWa 

257 

RuIm 

.21314 

36  cm 

211 

.19630 

228.. 
701.. 
703 





.20625 
.22072 
.22072 

812.. 
909.. 
I?^ 



. 

.22880 
-22880 
..22U78 

i?nn 

22076 

Propi 

1 

Mad 

19858 

,21840 

? 

.21840 

3 



.19856 

4 

.21840 

7 

..21389 

59 21 124 

62 21 929 

72 21 124 

38  cm 

1 21 748 

21 20827,  22807 

PropoMd  RuIm; 

1 7 20646 

21 20846,  22831 

39  cm 

10 „ 21366 

1 1 1 1 9831 .  21 750 

PfOpoMd  RuIm: 

1 1 1 22314 

320 21 929 

40  cm 

52 19834-19836.  20284. 

20285. 20646, 20967, 

21549.21550.22808 

60 20286,  20648,  21164, 

21762,22520 

61 20648 

81 20285,  20969 

1 22 20426,  20828 

1 57 21 276 

162 21276 

1 80 21 1 72,  21 1 73, 

22077.  22078 

280 20418 

300 21 054 

403 20426.  20828 

464.. 21 760 

468 22520 

704 1 9839 

710 21438,22521 

720 22812 

Ch.  1 21576 

51 21 390 

52 20994.  21390,  21577. 

21932 

60 22384 

65 .. 22535 

1 22 21 454 

180 21 186-21 189 

257 20671 

261 19959.  21648 

271 21648 

300 21099.21109 

302. 21648 

403 21 454 

721 21190.22831 

764 22836 

799 21 933 

41  cm 

51-9 22880 

101-26 20628 

42  cm 

405 21 550.  2201 0 

412 22010 

416 - 2201 0 

417 2201 0 

441 2201 0 

442 21 550 

456 2201 0 

48i 2201 0 

489 2201 0 


.21118 


53 20995 

405 19970.  20435 

412. 19970.  20435 

431. 


36.. 


43  cm 

3610 

22079 

PubSe  Land  Ordar. 

6617 

22284 

Proposed  RulttCs 

11 „ 

44  cm 

64 20971. 

PropOMd  Rulaa: 

9...- 

220 „ 

22320 

21767 

20535 
.20995 

??? 

.20315 

4scm 

1153 

.22880 

1177 

.20483 

1178 

.20974 

1 61 4 

.21558 

2104 

.22880 

Propoaad  Rulaa: 

304 

.20673 

46  cm 

.22804 

160 

.20650 

507 

.22880 

4 

.21928 

5 

.21928 

31 

.20847 

35 

.21928 

61 

.20847 

67 

-21580 

71 

-20847 

78 

91 

-21928 
-20847 

97 

-21928 

107 _ 21387 

108 

,  21928 
..21387 

109 21387 

167 20847 

169 

185 

,21928 
.21928 
-20847 
-21928 

189 

-20847 

196 

-21928 

197 

-21928 

510 

-22536 

572 

-20535 

580 

-22536 

582 

..22536 

47  cm 

Ch.l „.. 

0 

-20975 
-20289 

1 

..20290 

21 19838 

25 

(.20290 
.20975 

73 19841,  19842,  20291. 

20292,  20650,  20975,  21 174, 
21769.21770.21912,22285 

74 „ 19839 

76 . 

..21770 

78 

94 

..19839 
-19639 

97 -. 

Prap099Q  RUMK 

1 

-21175 
-21774 

2. 

67.„   

-21776 
„  21000 

73 19863.  19864,  20315- 

2031 7, 20674-20676,  21 1 94. 
21195, 21776-21780, 22320 

97 -..20876 


48  cm 

Ch.  7  (App.  B,  C.  F.  Q. 

M) 

25 

232. 


.20651 


.20976 
.20651 


252- 


501- 

708- 


731 

752 

5242...- 


20651 

21175 

20661 

20661 

20651 


5252 

PHS301_ 
PHS304- 


.19842 
.19642 
.20486 
.20485 


PHS306 20486 

PHS  306 - 20465 

PHS  314 20485 

PHS  315 20485 

PHS  323 20485 

PHS  333 20485 

PHS  335 20485 

PHS  336 -20485 

PHS  352 20485 

PHS  380 _.  20485 

Proposed  RuIqk 

1 „ 20238 

8 21 496 

1 5 20238 

30 20238 

35 20238 

52 20238 

53 20238 

230 1 9864 

232 19865 

253 - 1 9664 

528 21195 

552 21195 


49  cm 

1 -.- 

19^ 

195 

387 

420 

421 

422 

423 

424 


20831 

20294 

.20294,  20976 

22080 

22812 

22812 

22812 

22812 

22812 


571 21912,  22285 

661 22285 

1 01 4 22880 

1 047 •»•.»..•..•••••«» 2097o 

1152 21559 

1220 22083 

1 241 1 9844 

Proposed  RuIm: 

Ch.  X 21780,  22536 

171 19866,  22880 

172. 19866,  22880 

173 19666,  22880 

1 74 19666 

176 19666 

1 77 19666 

1 78 M«..».»..*«....».  19000 

1 79 19666 

192 : 19878,  21939 

387 22086 

571 20536,  21583,  21696. 

22092 
1 165 22537 


BEST  COPY  AVAILABLE 
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so  cm 

17     _ 

?9S91 

91 

20977 

40^ 19926 

611. ..20297.     20652.     21772, 
22525 

630„         20297 

658 

29S2S 

661 

671 

19844.21175 

19845 

672. 

675 

.20659.20832.21176. 

21772.22287 

20652.  22525 

17 „ 

20. 
642 

„  22092.  22321.  22838 

20677 

20647 

651.     _. 

.20850 

652. 

654 

.„ 22321 

21001 

LIST  OF  PUBLIC  LAWS 

CFR  CHECKLIST 


Not*:  No  public  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  lr>clusion 

in  today's  LM  of  PubUc 

Laws. 

Last  List  June  10.  1966 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

publisfied  weekly  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Ofice 

New  units  ssued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  become  available 

A  checklist  o1  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595,00 

domestic,  $148.75  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office. 

Washington,  DC.  20402  Charge  orders  (VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  a.m.  to  4:00  p.m  eastern  time,  Monday— Friday 

(except  holidays). 

TItl*  Price       Revision  Date 

1,2  (2  Reserved)  $5.50  Jon.  1,  1986 

3()98SCoinpikitionandParls100and101)  14.00        'Jon.  1.1986 

4  11.00  ion.  1.  1986 

5  Parts: 

1-1199 18.00  Jon.  1,  1986 

1200-EihJ.  6  (6  Reserved) 6.50  Jan.  1,  1986 

7  Parts: 

0-45 24.00  Jan.  1,  1986 

46-51 16.00  Jon.  1.  1986 

52 18.00  Jon.  1,  1986 

53-209 14.00  Jan.  1,  1986 

210-299 21.00  Jon.  1,  1986 

300-399 11.00  Jon.  1.  1986 

400-699 19.00  Jan.  1.  1986 

700-899 17.00  Jon.  1.  1986 

900-999 20.00  Jon.  1.  1986 

1000-1059 12.00  Jon.  1,  1986 

1060-1119 9.50  Jon.  1,  1986 

1120-1199 8.50  Jan.  1,  1986 

1200-1499 13.00  Jan.  1.  1986 

1500-1899 7.00  Jan.  1,  1986 

1900-1944 23.00  Jon.  1.  1986 

1945-End 23.00  Jan.  1,  1986 

8  7.00  Jon.  1.  1986 

9  Parts: 

1-199 14.00  Jan.  1,  1986 

200-€nd 14.00  Jan.  1,  1986 

10  Parts: 

0-199 22.00  4      Jan.  1,  1986 

200-399 13.00  Jan.  1,  1986 

400-499 14.00  Jon.  1,  1986 

500-£nd 23.00  Jon.  1,  1986 

11  7.00  Jan.  1.  1986 

12  Parts: 

1-199 8.50  Jan.  1,  1986 

200-299 22.00  Jan.  1,  1986 

300-499 13.00  Jan.  1,  1986 

500-Er»d 26.00  Jan.  1,  1986 

13  19.00  Jon.  1,  1986 

14  Parts: 

1-59 ^ 20.00  Jon.  1,  1986 

60-139 19.00  Jon.  1.  1986 

140-199 7.50  Jan.  1,  1986 

200-1199 14  00  Jon.  1,  1986 

1200-lnd 8  00  Jan.  1,  1986 

15  Parts: 

0-299 7.00  Jon.  1,  1986 

300-399 20.00  Jan.  1,  1986 

400-6id 15.00  Jon.  1,  1986 


TKI*  Price       Revision  Date 

16  Parts: 

0-149 : 9.00 

150-999 10.00 

1000-End 18.00 

17  Parts: 

1-239 20.00 

240-End 14.00 

18  Parts: 

*1-149 15.00 

150-399 19.00 

400-End 7.00 

19  2100 

20  Parts: 

1-399 10  00 

*400-499 22.00 

*500-End 23.00 

21  Parts: 

*1-99 A 12.00 

100-169 14.00 

170-199 16.00 

200-299 6.00 

300-499 25.00 

500-599 A 16.00 

600-799 7.50 

800-1299 10.00 

1300-End 5.50 

22  21.00 

23  14.00 

24  Parts: 

0-199 11.00 

200-499 :. 19.00 

500-699 8  50 

700-1699 13.00 

1700-End 12.00 

25  18.00 

26  Parts: 

•  §  §  1 .0-1 .  169 29.00 

§§  1.170-1.300 12.00 

I  §  1 .301-1 .400 13.00 

§§  1.401-1.500 15.00 

§§  1.501^1.640 12.00 

§§  1.641-1.850 1100 

§§  1.851-1.1200 22.00 

*  §  §  1 .  1201-End 29.00 

*2-29 19.00 

30-39 13.00 

40-299 18.00 

300-499 1100 

500-599 8.00 

600-End 4.75 

27  Parts: 

1-199 18.00 

200-End 13.00 

28  1600 

29  Parte: 

0-99 1 1  00 

100-499 5.00 

500-899 19.00 

900-1899 7.00 

1900-1910 21.00 

1911-1919 5.50 

1920-End 20  00 

30  Parts: 

0-199 16.00 

200-699 6.00 

700-End 13.00 

31  Parts: 

0-199 8.50 

200-End 1 1  00 


Jon.  1. 

1986 

Jan.  1, 

1986 

Jon.  1. 

1986 

Apr.  1. 

1985 

Apr.  1. 

1985 

Apr.l. 

1986 

Apr.  1. 

1985 

Apr   1. 

1985 

Apr.l, 

1985 

Apr   1, 

1986 

Apr.l. 

1986 

Apr.  1, 

1986 

Apr.l. 

1986 

Apr    1. 

1986 

Apr.l. 

1986 

Apr    1. 

1986 

Apr.l. 

1986 

Apr   1. 

1985 

Apr.l. 

1986 

Apr.l. 

1985 

Apr.l. 

1985 

Apr.l. 

1985 

Apr    1. 

1985 

Apr    1. 

1985 

Apr.l. 

1985 

Apr   1. 

1986 

Apr   1. 

1985 

Apr.l. 

1986 

Apr   1, 

1985 

Apr.l 

1986 

Apr.l 

1985 

Apr.l 

1986 

Apr.l 

1985 

■■'kpr.  1 

1984 

Apr.l 

1985 

Apr   1 

1985 

Apr.l 

1986 

Apr.l 

1986 

Apr   1 

1986 

Apr   1 

W85 

Apr.l 

1985 

'Apr.l 

1980 

Apr.l 

1986 

Apr.l 

1985 

Apr   1 

1985 

July  1 

1985 

July  1 

1985 

July  1 

1985 

July  1 

1985 

July  1 

1985 

July  1 

1985 

'July  1 

1984 

July  1 

.  1985 

July  1 

.  1985 

July  1 

.  1985 

July  1 

.  1985 

July  1 

.  1985 

July  1 

.  1985 

.-1/ 


^'\\'L 


A  V^CO  .i^:?^-^ 
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Pr«c«       R«vWonO«t« 


9.00 

14.00 

9.00 


32  Parts: 

1-39,  Vol.  I "■» 

1-39,  VoL  •.._ W  «> 

1-39,  VoL  m. ~ »».00 

1-189 13.00 

190-399 16.00 

400-629 ; 15i» 

6»)-«99 12.00 

700-799 15.00 

800-999 7150 

1000-6i(» 5.50 

33  Parts: 

1  - 199 20.00 

200-6id 1*00 

34  Parts: 

1-299 15.00 

300-399 8.50 

400-£nd 1800 

35  ''•» 

36  Parts: 

1-199.„ _ 

200-6id :_ 

37 

38  Parts: 

0-17 

18-ln*. 

39 

40  Parts: 
1-51 

53-80 

81-99 

100-149 

150-189 

190-399 •■ 

400-424 - 1400 

425-699 13.00 

700-6«d..„ _ »00 

41  Chapters: 

1,  1-1  to  1-10 13  00 

1,  1-1 1  M  Appwdlx,  2  (2  bMrvwi) 13.00 

3-4 _ „ T4.00 

7  6.00 

8 4.50 

9.. 13.00 

10- T7 : 9.50 

18,  Vol.  I,  Pom  1-5 13.00 

18,  Vol.  »,  Ports  6-19  .„ _ T3.00 

18,  Vol.  m.  Pons  20-52 13.00 

19-100 13.00 

1-100 7-50 

101 19.00 

102-200 _ —^ 8-50 

201-lnd — 5-50 

42  Parts: 

1-60 

61-399 

400-429 — 

430-&id. 


11.00 
9.50 

16.00 
21.00 
23.00 
18.00 
18.00 
13.00 
19.00 


43  Parts: 

1-999 


12.00 

7.00 

16.00 

11.00 

lOOO 


1984 
1984 
1984 
1985 
198S 
1985 


♦wyi, 

♦July  T, 

♦ioly  1, 
Wyl. 
July  1, 
Juiyl. 

» J«iy  1. 1984 
July  1,  1985 
July  1,  1985 
July  1,  198S 

July  1.1985 
July  T,  1985 

July  1,  1985 
July  1,  1985 
July  1,  1985 
July  1,  1985 

July  1,  198S 
July  1,  1985 
July  1,  1985 

July  1.  1985 
Julyl,  1985 
July  1,  1985 

July  1,  1985 
July  1,  1985 
July  1,  1985 
July  1,  1985 
July  1.  1985 
July  1,  1985 
July  1,  1985 
July  1,  1985 
July  1,  1985 
July  1,  1985 


"July  1, 

"July  1. 

^Juiy  1. 

ojuty  1, 

»July  1, 

»July  1, 

'Julyl, 

»  July  1, 

"July  1, 

"Julyl, 

»July  1, 

July  1, 

Julyl, 

Ju»y  1, 

Julyl, 


V964 
1984 
1984 
1984 
1984 
19^4 
1984 
1984 
1984 
1984 
1984 
1985 
1985 
1965 
1985 


Oct.  1,  1985 
Oct.  1,  1985 
Od.  1,  1985 
Oct.  1,  19K 

Oct.  1,  1985 


TItl* 

1000-3999 - 1»0» 

4000-€nd *^ 

44  1»^* 

45  Parts: 
1-199. 
200-499.. 


WOO 

7.00 

500-1199 13  00 

1200-£od - ** 

46  Parts: 

1-40 

41-69 _ 

70-89 

90-139...- 
140-155.... 
156-165. 


WOO 

10.80 

5.50 

9i)0 

._....-.....-.-..--. ^^ 

„ 10.00 

166-199. ♦OO 

200-499 - 15  00 

50O-€n<....- ••••  '50 

47  Parts: 

0-19 

20-*9 - 

80-Cwi. 


13.00 

21.00 

......  13.00 

18.80 

48Chap«»rac 

1  (Ports  1-51) 1*  00 


RvvMbnOat* 

Oct.  1,  1983 
Oct.  1,  1986 
OO.  1,  198S 

0«l.  1,  1905 
Ocf.  1,  1985 
Oct.  1,  1985 
fkt.  1.  1965 

Oct.  1.  1985 
Oct.  1,  1985 
Oct.  1,1965 
Od.  1.  1985 
Oct.  1,  1985 
Od.  1,  1985 
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Federal  Regulations. 

WHO        The  Ofnca  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 
t.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
•ystem. 
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SAN  FRANCISCO.  CA 

WHEN:  July  24:  at  1:30  pm. 
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RESERVATIONS:  Call  the  San  Francisco  Federal  Information 
Center,  415-556-6600 
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ACTION 
NOTICES 

Grants;  availability,  etc.: 

Special  volunteer  pix>gram8.  22957 

Agricultural  Marketing  Service 

RUI^S 

Milk  marketing  orders: 

Nebraska-Western  Iowa,  22923 
PROPOSED  RUI^S 
Milk  marketing  orders: 

Eastern  South  Dakota.  22944 
Tomatoes  grown  in  Florida.  22941 

Agricultural  Stabilization  and  Conservation  Service 

NOTICES 

Marketing  quotas  and  acreage  allotments: 
Tobacco.  22958 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Agricultural 

Stabilization  and  Conservation  Service;  Farmers  Home 
Administration;  Federal  Grain  Inspection  Service 

Air  Force  Department 

NOTICES 
Procurement: 
Contracts — 
Conversion  determinations,  22963 

Army  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

22963 
Meetings: 
Science  Board,  22963,  22964 
(5  documents) 

Commerce  Department 

See  also  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration 

NOTICES 

Productivity,  technology,  and  innovation: 
Alternatives  for  privatizing  National  Technical 
Information  Service;  study.  22959 

Commission  of  Rne  Arts 

NOTICES 

Meetings,  22963 

Conservation  and  Renewable  Energy  Office 

NOTICES 

Committees:  establishment,  renewals,  terminations,  etc.: 

National  Energy  Extension  Service  Advisory  Board,  22967 
Consumer  product  test  procedures:  waiver  petitions: 

Lochinvar  Water  Heater  Corp.,  22966 

Defense  Department 

See  Air  Force  Department;  Army  Department;  Navy 
Department  -^ 


Drug  Enforcement  Administration 

PROPOSED  RULES 

Schedules  of  controlled  substances; 

Marijuana  and  components,  22946 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

DePierro,  Kathleen  A..  M.D..  22986 

Ford's  Park  Pharmacy,  22986 

Zeitzew.  Steven  L..  M.D..  22988 

Economic  Regulatory  Administration 

NOTICES 

Powerplant  and  industrial  fuel  use;  prohibition  orders, 
exemption  requests,  etc.: 

Cogen  Kern  Bluff  Inc..  22971 

General  Electric  Co..  22971 

O'Brien  Energy  Systems.  Inc..  22968 

Power  Developers.  Inc..  22972 

Santa  Clara.  CA.  22967 

Wellington.  KS,  22969 

Education  Department 

RULES 

Educational  research  and  improvement: 
Educational  research  grant  program 
Correction,  22936,  22937 
(2  documents) 
NOTICES 

Grants;  availabihty,  etc.: 
Cooperative  education  program,  22965 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
ASARCO.  Inc.,  et  al.,  22992 
Eversman  Manufacturing  Co.  et  al..  22990 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  OfTice; 
Economic  Regulatory  Administration;  Federal  Energy 
Regulatory  Commission;  Southwestern  Power 
Administration 

NOTICES 

Nuclear  waste  management: 
Low-level  radioactive  waste  surcharge  escrow  account; 
procedures.  23030 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Metal  coil  surface  coating  operations;  correction,  22938 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Oklahoma,  22937 
PROPOSED  RULES 

Hazardous  waste: 
Land  disposal  restrictions 

Petitioner's  guidance  manual,  22948 
NOTICES 

Hazardous  waste: 
Confidential  information  and  data  transfer  to  contractors, 
22976 
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Water  pollution  control: 
Disposal  site  determinations — 
Sweedens  Swamp.  MA.  22977 
Water  quality  criteria: 
Ambient  water  quality  criteria  documents;  availability. 
22978 
(2  documents) 

Executive  Office  of  the  President 

See  Presidential  Documents;  Science  and  Technology  Policy 
Office 

Fanners  Home  Administration 

RULES 

Loan  and  grant  programs: 
Farm  labor  housing  policies,  procedures,  and 
authorizations.  22924 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Marvel  Schebler.  22927 
Control  zones.  22927 
PROPOSED  RULES 
Transition  areas,  22945 
NOTICES 

Advisory  circulars;  availability,  etc.: 

Airplanes,  small — 
Cabin  pressurization  systems:  correction,  23018 

Wing  high  lift  devices,  23018 
Meetings: 

Air  Traffic  Procedures  Advisory  Committee,  23019 

Federal  Communications  Commission 

NOTICES 

Meetings:  Sunshine  Act,  23024 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  23024 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
South  Dakota.  22979 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  22973 
Meetings;  Sunshine  Act,  23024 
Applications,  hearings,  determinations,  etc.: 

Colorado  Interstate  Gas  Co.,  22973 

North  Penn  Gas  Co.,  22973 

Ohio  River  PipeUne  Corp.,  22974 

Transwestem  Pipeline  Co.,  22974 

Trunkline  Gas  Co.,  22975 

Valley  Gas  Transmission,  Inc..  22975 

Federal  Grain  Inspection  Service 

NOTICES 

Soybean  damage  interpretations;  meeting.  22959 
Federal  Highway  Administration 

RULES 

Audit  requirements  for  State  and  local  governments.  22931 
NOTKES 

Environmental  statements;  notice  of  intent: 
Dallas  County,  TX.  23019 


Federal  Maritime  Commission 

NOTICES 

Agreements  Hied,  etc..  22979 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
22979 

Rne  Arts  Commission 

See  Commission  of  Fine  Arts 

Rsh  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Santa  Ana  River  woolly-star.  etc..  22955 

Virgin  River  chub.  22949 

Food  and  Drug  Administration 

RULES 

Color  additives: 
(Phthalocyaninato  (2-))  copper,  change  in  organic  chlorine 
content  speciHcation,  etc..  22928 
Food  additives: 
Polymers — 
Ethylene-1.4-cyclohexylene  dimethlene  terephthalate 
copolymers,  22929 
NOTICES 

Committees:  establishment,  renewals,  terminations,  etc.: 
Drug  Abuse  Advisory  Committee,  22981 
National  Center  for  Toxicological  Research,  Science 

Advisory  Board,  22982 
Peripheral  and  Central  Nervous  System  Drugs  Advisory 

Committee.  22981 
Psychopharmacologic  Drugs  Advisory  Committee.  22981 
Puhnonary-Allergy  Drugs  Advisory  Committee,  22981 
Food  additive  petitions: 

Society  of  the  Plastics  Industry,  Inc..  22982 
Meetings: 
Advisory  committees,  panels,  etc.;  correction.  22982 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health  Care 

Financing  Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
General  Counsel  Office,  22981 

Health  Care  Rnancing  Administration 

PROPOSED  RULES 
Medicare: 
Hospital  inpatient  prospective  payment  system  (Diagnosis 
Related  Groups] 
Correction,  22948 

Housing  and  UrtMin  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Multifamily  housing  projects — 
Rent  deregulation:  correction,  22933 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service 
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Internal  Revenue  Service 

PROPOSED  RUUS 

Income  taxes: 
Debt  instruments  with  original  issue  discount,  imputed 
interest  on  deferred  payment  property  sales  or 
exchanges,  and  safe  haven  interest  rates  for 
commonly  controlled  taxpayers,  22947 

International  Trade  Administration 

NOTICES 

Export  privileges,  actions  affecting: 

Degeyter.  Marc  Andre.  22959 

Maluta.  Anatoli  Tony,  22960 
Meetings: 

President's  Export  Council,  22960 

international  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act.  23027 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 
Cost  recovery  procedures;  adjustment  factor,  22985 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Occupational  Safety  and  Health  Administration; 
Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
22988.22989 
(2  documents) 

L^nd  Management  Bureau 

NOTICES 

Resource  management  plans/environmental  statements; 
availability,  etc.: 

Elko  Resource  Management  Planning  Area,  NV,  22982 
Survey  plat  filings: 

Colorado,  22983 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination:. 
Exxon  Co.,  U.S.A.,  22983 
Texaco  USA.  22983 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

American  lobster;  correction.  22939 
NOTICES 

Fishery  conservation  and  management: 
{  Western  Pacific  bottomfish  and  seamount  groundfish, 

22962 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  22960 

(2  documents) 
Mid-Atlantic  Fishery  Management  Council,  22960 
Permits: 
Foreign  fishing,  22960 


National  Park  Service 

NOTICES 

Concession  contract  negotiations: 

Black  Canyon,  Inc.,  22984 
Historic  Places  National  Register;  pending  nominations: 

California  et  al.,  22984 

National  Science  Foundation 

RULES 

Conflict  of  interests,  22939 

Nondiscrimination;  compliance  procedure  change,  22938 

Nava)o  and  HopI  Indian  Relocation  Commission 

RULES 

Commission  operations  and  relocation  procedures: 
New  lands  administration;  grazing  regulations,  22933 

Navy  Department 

RULES 

Rules  applicable  to  the  public;  CFR  Part  removed,  22936 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

22964 
Naval  Discharge  Review  Board;  hearing  locations,  22965 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  23012-^3014 
(4  documents) 

Sequoyah  Fuels  Facility.  Gore,  OK;  resumption  of 
operation,  23014 
Meetings;  Sunshine  Act,  23014 
Nuclear  waste  transportation: 

Notification  to  Governors'  designees;  list,  23015 
Petitions;  Director's  decisions: 

Alabama  Power  Co.,  23006 
Applications,  hearings,  determinations,  etc.: 

Detroit  Edison  Co.,  23006 

General  Public  Utilities  Nuclear  Corp.,  23008 

Iowa  Electric  Light  &  Power  Co.,  23010 

Mercy  Hospital,  23011 

Paciflc  Gas  &  Electric  Co.,  23011 

Valley  Radiology  Associates,  Inc.,  23011 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  etc.: 
Maryland,  22992 
Michigan,  22993 
Washington,  22993 

Panama  Canal  Commission 

PROPOSED  RULES 

Shipping  and  navigation: 
Pilotage;  transit  advisors,  22947 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 

Carolina  Power  &  Ught  Co.  et  al.  22994 

First  National  Bank  of  Chicago  Pension  Trust  et  aL,  23004 

Postal  Rate  Commission 

NOTICES 

Meetings;  Sunshine  Act,  23027 
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Preeidential  Documents 

PROCLAMATIONS 

Special  observances: 
Safety  in  the  Workplace  Week,  National  g>roc.  55(M). 
22921 

Public  Healtti  Service 

See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
23017 

Science  and  Technology  Foley  Office 
Nonccs 
Meetings: 
White  House  Science  Council.  23017 

Securltiee  and  Excfiange  Commission 

NOTICES 

Self-regulatory  organizations:  unlisted  trading  priviteges: 
Cincinnati  Stock  Exchange,  Inc..  23017 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Missouri.  23018 

Southwestern  Power  Administration 

NOTICES 
Power  rates: 
Sam  Raybum  Dam  Project,  22875 

State  Department 

RULES 

Passports;  execution  of  application 
Correction.  22930 

Transportation  Department 

See  Federal  Aviation  Administration;  Fed^al  Highway 
Administration 

Treasury  Department 

See  also  Internal  Revenue  Service 

NOTICES 

Meetings: 

Debt  Management  Adviaoty  Conunittee.  23019 
Notes.  Treasury: 

G-1993  series.  23021 

P-1990  series,  23020 
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The  President 


Proclamation  5504  of  June  19,  1986 

National  Safety  in  the  Workplace  Week,  1986 


|FR  Doc.  86-14342 
Filed  e-20-«e:  2:55  pm) 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year,  workplace  accidents  kill  over  11,000  Americans  and  injure  an 
additional  1.9  million  workers.  These  tragic  accidents  also  cost  American 
industry  an  estimated  $33.4  billion  in  annual  losses. 

Today's  public  and  private  sector  employers  and  employees  recognize  the 
need  to  safeguard  the  working  place  so  that  all  may  enjoy  a  productive  and 
healthy  environment.  National  Safety  in  the  Workplace  Week,  supported  by 
the  Occupational  Safety  and  HealOi  Administration  of  the  United  States 
Department  of  Labor,  the  American  Society  of  Safety  Engineers,  and  the 
Associated  General  Contractors,  presents  an  opportunity  for  all  Americans  to 
reaffirm  our  dedication  to  the  protection  of  the  health  and  safety  of  American 
workers. 

When  it  comes  to  workplace  safety,  OSHA's  slogan — "Job  Safety?  You  Bet 
Your  Life!" — is  more  than  a  catchy  phrase.  It  is  a  watchword  for  everyone  to 
remember.  Each  employer  and  worker  in  this  country  is  responsible  for 
keeping  America's  worksites  safe  and  healthy,  not  diiring  just  one  week  in 
June  but  each  and  every  day  of  the  year. 

The  Congress,  by  House  Joint  Resolution  131,  has  designated  the  week 
beginning  June  15.  1986.  as  "National  Safety  in  the  Workplace  Week"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  June  15.  1986,  as  National 
Safety  in  the  Workplace  Week.  I  call  upon  all  government  agencies  and  the 
people  of  the  United  States  to  observe  this  week  with  appropriate  programs, 
ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havir>g 
ger>eral  applicability  and  legal  effect  rriost 
of  wfiich  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulatiorfs,  vvtiich  is 
published  urKter  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superinter>dent  of  Documents. 
Prices  of  new  books  are  listed  in  tfie 
first  FEDERAL  REGISTER  issue  of  each 

WOGK. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1065 

Mlllc  in  the  Nebraslca-Westem  Iowa 
Area;  Order  Suspending  Certain 
Provisions 

agency:  Agricultural  Marlceting  Service, 

USDA. 

action:  Suspension  of  rule. 

SUMMARY:  For  the  months  of  )une 
through  August  1986  this  action 
suspends  the  requirement  that  a 
cooperative  association  deliver  51 
percent  or  more  of  the  producer  milk  of 
members  of  the  association  to  pool 
distributing  plants  of  other  handlers  in 
order  to  qualify  a  supply  plant  operated 
by  the  cooperative  association  for 
pooling.  The  action  was  requested  by  a 
cooperative  association  that  represents 
producers  who  supply  milk  for  the 
market.  The  action  is  necessary  to 
assure  that  the  association's  member 
dairy  farmers  who  have  regularly 
supplied  the  market's  fluid  needs  will 
continue  to  share  in  the  market's  fluid 
milk  sales. 

EFFECTIVE  DATE:  June  24.  1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Constance  M.  Brenner,  Marketing 
Specialist,  Dairy  Division.  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250, 
(202)  447-7311. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
May  28, 1986;  published  June  3. 1986  (51 
FR  19846). 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
lessens  the  regulatory  impact  of  the 


order  on  certain  milk  handlers  and  tends 
to  ensure  that  dairy  farmers  will 
continue  to  have  their  milk  priced  under 
the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.],  and  of  the  order  regulating  the 
handling  of  milk  in  the  Nebraska- 
Western  Iowa  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
June  3, 1986  (51  FR  19846)  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  argiunents 
thereon.  No  comments  opposing  the 
proposed  action  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  June  through  August  1986  the 
following  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act: 

S  1065.7(c).  the  words  "51  percent  or 
more  of  the". 

Statement  of  ConsideratioD 

This  action  suspends,  for  the  months 
of  June  through  August  1986.  the 
requirement  that  a  cooperative 
association  deliver  51  percent  or  more  of 
the  producer  milk  of  members  of  the 
association  to  pool  distributing  plants  of 
other  handlers  in  order  to  qualify  a 
supply  plant  operated  by  the 
cooperative  association  for  pooling.  The 
suspension  was  requested  by  Mid- 
America  Dairymen,  Inc.  (Mid-Am),  a 
cooperative  association  that  represents 
a  large  number  of  the  market's 
producers. 

The  cooperative  stated  that  the 
suspension  is  necessary  because  of 
increased  production  by  the 
cooperative's  members,  as  well  as  for 
the  market  as  a  whole,  that  greatly 
exceeds  increased  Class  I  sales.  For  the 
months  of  January  through  April  1986, 
Mid-Am  production  pooled  on  the 
Nebraska-Western  Iowa  order  was  10.1 
percent  higher  than  for  the  same  period 
of  1985.  For  the  market  as  a  whole, 
pooled  producer  milk  increased  13.5 
percent  between  January  through  April 


1985  and  the  same  period  in  1986.  while 
Class  I  sales  increased  only  0.2  percent. 
Mid-Am  stated  that  with  the  decrease 
in  Class  I  sales  that  will  accompany  the 
closing  of  schools  for  the  summer  the 
percentage  of  the  cooperative's  producer 
milk  shipped  to  Nebraska-Western  Iowa 
pool  distributing  plants  is  likely  to  fall 
below  51  percent.  As  alternatives  to 
depooling  some  milk  of  its  member 
producers,  the  cooperative  would  have 
to  attempt  to  pool  Nebraska-Western 
Iowa  producer  milk  on  another  Federal 
order  or  ship  milk  to  distributing  plants 
where  the  milk  would  be  received, 
loaded  back  into  the  truck  and  shipped 
to  a  manufacturing  plant.  Either 
alternative  would  require  the 
cooperative  to  move  milk  in  an 
uneconomic  and  inefficient  manner 
solely  to  maintain  the  pool  status  of 
producers  who  historically  have 
supplied  the  fluid  needs  of  the 
Nebraska-Western  Iowa  marketing  area. 

In  comments  filed  in  support  of  the 
suspension,  Mid-Am  stated  that  in  1985 
the  cooperative  pooled  some  Nebraska- 
Western  Iowa  producer  milk  on  the 
Greater  Kansas  City  order  in  order  to 
meet  the  51  percent  delivery 
requirement  under  the  Nebraska- 
Western  Iowa  Order.  Mid-Am  stated 
that  the  movement  of  producer  milk  was 
not  only  costly  to  the  cooperative  and 
its  members,  but  also  resulted  in  the 
Greater  Kansas  City  producers  carrying 
a  portion  of  the  reserve  supply  of  milk 
for  the  Nebraska-Western  Iowa  market. 
No  comments  opposing  the  proposed 
action  were  received. 

Milk  production  is  significantly  above 
year-earlier  levels  and  consequently  a 
greater  proportion  of  the  available  milk 
supplies  will  have  to  be  shipped  to 
manufacturing  plants  for  surplus  use.  In 
view  of  these  circumstances,  it  is 
concluded  that  the  51  percent  delivery 
requirement  for  cooperative-operated 
supply  plants  pooled  under  the 
Nebraska-Western  Iowa  milk  order 
should  be  suspended  for  the  months  of 
June  through  August  1986  to  ensure  the 
orderly  marketing  of  milk  supplies.  The 
suspension  will  prevent  uneconomic  and 
inefficient  movements  of  milk  solely  to 
maintain  the  pool  status  of  producers 
who  historically  have  supplied  the  fluid 
milk  needs  of  the  Nebraska-Western 
Iowa  marketing  area. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
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hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  without 
suspension  substantial  quantities  of 
milk  of  producers  who  regularly  supply 
the  market  otherwise  would  be  excluded 
from  the  marketwide  pool,  thereby 
causing  a  disruption  in  the  orderly 
marketing  of  milk:  and 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  the 
suspension.  No  comments  were  filed  in 
opposition  to  this  action. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketing  orders.  Milk,  Dairy 
products. 

//  is  therefore  ordered.  That  the 
aforesaid  provisions  of  S  1065.7(c]  of  the 
Nebraska-Western  Iowa  order  are 
hereby  suspended  for  the  months  of  June 
through  August  1988,  as  follows: 

PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1065  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

§1065.7    [Amended] 

2.  In  5  1065.7(c),  the  words  "51  percent 
or  more  of  the"  are  suspended  for  the 
months  of  June  through  August  1966. 

Signed  at  Washington.  DC,  on  June  19, 
198& 

Karen  K.  Darling. 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Service. 
(FR  Doc.  86-14209  Filed  6-23-88;  8:45  am) 

BIUJNO  C006  M1<M»-M 


Fanners  Home  Administration 
7  CFR  Part  1944 

Farm  Labor  Housing 

agency:  Fanners  Home  Administration. 

USDA. 

ACnOfC  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
Farm  Labor  Housing  regulation  in  order 
to  define  substantial  portion  of  income 


as  it  relates  to  domestic  farm  laborers 
which  includes  migrant  laborers.  This 
action  is  necessary  in  order  to  satisfy  a 
judicial  requirement  to  define  in  the 
Labor  Housing  Procedures  and 
Authorizations,  "substantial  portion  of 
income"  and  "domestic  farm  laborers." 
The  intended  effect  of  this  action  is  to: 
(1)  Sufficiently  cover  activities 
performed  by  farm  laborers,  (2)  furnish 
guidelines  for  determining  substantial 
portion  of  income  through  universal  and 
quantifiable  terminology,  and  (3)  comply 
with  judicial  requirements. 
EFFECTIVE  DATE:  July  24, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Rebecca  W.  Johnson,  Loan  Officer, 
Farmers  Home  Administration,  Room 
5337.  South  Agriculture  Btdlding,  14th 
and  Independence  Avenue  SW., 
Washington.  DC  20250. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  nonmajor,  because 
there  is  no  substantial  change  from 
practices  under  existing  rules  that  would 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more.  Also,  there  is  no 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographical  regions. 
Furthermore  there  is  no  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  The 
Farmers  Home  Administration  has 
revised  its  regulation  for  Farm  Labor 
Housing  in  order  to  comply  with  the 
Honorable  William  M.  Hoeveler,  Judge 
for  the  Southern  Federal  District  of 
Florida,  which  required  the  FmHA  to 
define,  in  the  Labor  Housing  Procedures 
and  Authorizations,  "substantial  portion 
of  income"  and  "domestic  farm 
laborers"  which  Includes  laborers 
housed  in  seasonal  housing. 

FmHA  has  reviewed  all  comments 
and  made  appropriate  revisions  in 
accordance  therewith.  The  revisions  will 
establish  a  national  definition  and 
uniformity  in  determining  substantial 
portion-of-income  so  that  income 
received  by  farmworkers  from  farmwork 
reflects  the  exceptionally  low,  low 
income  attributed  to  the  hired 
farmworker. 

Discussion  of  Final  Rule 

A  proposed  rule  was  published  in  the 
Federal  Register  (50  FR  37538)  on 
September  16, 1965.  The  proposed  rule 


provided  for  a  60-day  comment  period. 
The  comment  period  ended  November 
15, 1985.  Comments  were  received  from 
five  FmHA  field  personnel  who 
administer  the  regulation  and  from  the 
general  public. 

A  sununary  of  the  major  comments 
received  and  actions  taken  follows: 
From  FmHA  field  personnel — 

1.  Farm  labor  contractors  should  be 
added  to  the  "in  the  employment  or" 
portion  of  S  1944.153(a)(1). 

Section  1944.153(a)(1)  has  been 
expanded  to  include  labor  contractor. 
Furthermore,  a  definition  of  "Farm  labor 
contractor"  has  been  provided  in 
S  1944.153(aa). 

2.  Due  to  the  extreme  shortage  of 
labor  housing,  housing  borrowers  should 
be  allowed  to  give  a  higher  priority  for 
occupancy  to  domestic  farmworkers 
who  derive  the  highest  percentage  of 
income  from  farmwork. 

Section  1944.153(bb)(2)  [Section 
1944.153(z)  in  proposed  rule]  has  been 
added  to  allow  for  a  priority  criteria. 
Further  elaboration  of  this  point  is 
shown  under  comment  #12. 

3.  Clarify  whole  days,  duration  of  time 
may  be  difficult  to  document.  Seemingly, 
110  days  amounts  to  almost  50  percent 
of  the  normal  working  days  per  year. 

Section  1944.153(bb)(l)(ii)  (Section 
1944.153(z)  in  the  proposed  rule]  has 
been  added  to  show  this  measure  of 
time,  as  an  alternate,  when  wages 
earned  are  not  readily  available. 

4.  Farmers  may  be  reluctant  to  divulge 
information  as  to  whether  the 
commodity(ies)  produce  i8(are)  more 
than  one-half  of  the  commodity  with 
respect  to  which  service  is  performed. 
This  could  be  a  time-consuming  expense 
and  a  matter  of  privacy. 

Section  1944.153(a)(2)  has  been 
revised  to  delete  any  reference  to 
varying  precentages  of  ownership. 

5.  HUD  very  low  income  limits  yield 
incomes  too  high  for  farmworkers  in 
designated  geographical  locations. 
Project  worksheets  support  this  fact. 

Section  1944.153(bb)(l){i)  [Section 
1944.153(z)  in  the  proposed  rule]  has 
been  added  to  delete  HUD  income  limits 
and  substitute  regional  farmworker 
income  standards. 

From  the  General  Public — 

6.  Sixty  percent  of  the  HUD  very  low 
income  figtu-e  is  too  high  to  be 
considered  for  farmworker  income. 

(a)  A  percentage  of  total  income 
would  be  a  better  figure  and  income 
should  include  both  earned  and 
unearned  income. 

(b)  A  U.S.D.A.  publication.  "Hired 
Farm  Working  Force  of  1983"  which 
used  unpublished  census  data  showed 
farmworker  income  of  considerably 
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lesser  amounts  than  HUD  very  low 
income  figures  for  various  geographical 
locations. 

Section  1944.153(bb)(l)(i)  (Section 
1944.153(z)  in  the  proposed  rule]  has 
been  added  to  delete  HUD  income  limits 
and  substitute  regional  farmworker 
income  standards. 

7.  Thirty-five  percent  of  the  HUD  very 
low  income  figure  may  be  a  doable  base. 

This  comment  was  not  adopted,  as  the 
overwhelming  number  of  comments 
indicated  that  HUD  income  limits  were 
too  high  to  be  considered  for 
farmworkers. 

Section  1944.153(bb)(l)(i)  [Section 
1944.153(z)  in  the  proposed  rule]  has 
been  added  to  delete  HUD  income  limits 
and  substitute  regional  farmworker 
income  standards. 

8.  Comments  on  using  a  percentage  of 
annual  family  income,  both  earned  and 
unearned,  ranged  from  a  high  of  51 
percent  to  as  low  as  25  percent  of 
income  for  substantial  portion  of 
income. 

This  comment  was  adopted.  Earned 
income,  not  an  income  range,  is  being 
used  to  determine  substantial  portion  of 
incdme. 

Section  1944.153(bb)(l)(i)  [Section 
1944.153(z]  in  the  proposed  rule]  has 
been  added  to  delete  HUD  income  limits 
and  substitute  regional  farmworker 
income  standards  and  Section 
1944.153(bb)(2)  has  been  added  to 
accommodate  income  variations. 

9.  Domestic  farm  laborer  should  be 
defined  by  an  "activities"  test  rather 
than  the  "employment"  test.  Many  farm 
operators  attempt  to  avoid  their 
responsibility  to  pay  into  various  funds 
for  the  protection  of  workers,  such  as 
social  security,  unemployment  or 
workers  compensation,  by  claiming  that 
farmworkers  are  not  their  "employees" 
but  "independent  contractors"  who 
contract  with  them  for  the  harvest  of 
agricultural  commodities.  Others  take 
the  position  that  farmworkers  who 
harvest  crops  are  the  "employees"  of  the 
farm  labor  contractor,  thus  shifting  their 
tax-paying  responsibility  to  that  entity. 

Section  1944.153(a)  defines  the 
activities  that  are  included  as  farmwork. 
Therefore,  no  revision  in  "activities" 
was  made. 

10.  Develop  a  sliding  scale  for 
eligibility,  the  larger  the  family  the  less 
income  the  family  must  derive  from 
farmwork.  The  rationale  for  this 
approach  is  that  in  larger  families  there 
is  a  likelihood  for  some  family  members 
to  work  in  nonfarm  jobs. 

Section  1944.153(bb)  (l)(i)  and  (2) 
[Section  1944.153(z)  in  the  proposed 
rule]  have  been  added  to  equitably 
accommodate  for  income  variations  of 
farmworkers. 


11.  Eligibility  standards  should  vary 
according  to  income.  Households  with 
income  at  or  below  the  HUD  very  low 
income  limits  (i.e.,  50  percent  of  median) 
should  be  eligible  for  farm  labor 
housing  if  15  percent  or  more  of  the 
household  income  is  derived  from  farm 
labor.  Low  income  households  (i.e.,  50  to 
80  percent  of  median)  should  be  eligible 
for  farm  labor  housing  if  20  percent  or 
more  of  the  household  income  is  derived 
from  farm  labor.  Moderate  income 
households  (i.e.,  80  to  120  percent  of 
median)  should  be  eligible  for  farm 
labor  housing  if  30  percent  or  more  of 
the  household  income  is  bom  farm  labor 
housing,  while  all  other  households  (120 
percent  or  above)  should  be  eligible  only 
if  40  percent  or  more  of  the  household 
income  is  from  farm  labor. 

Section  1944.153(bb)(2)  [Section 
1944.153(z)  in  the  proposed  rule]  has 
been  added  to  accommodate  varying 
incomes  of  farmworkers. 

12.  A  priority  system  for  use  should  be 
adopted,  the  highest  priority  for 
admission  should  be  given  to 
households  earning  between  71  and  100 
percent  of  their  earnings  from  farm 
labor  second  highest  priority  should  be 
given  to  those  earning  between  51  and 
70  percent  of  their  earnings  from  farm 
labor  and  the  third  priority  should  be 
given  to  those  earning  between  51  and 
15  percent  of  their  earnings  from 
farmworic. 

Section  1944.153(bb)(2)  has  been 
added  to  provide  for  varying  income 
sources  while  at  the  same  time  carrying 
out  the  intent  of  the  legislation. 

13.  With  regard  to  days  worked,  the 
duration  of  time  should  be  a  percentage 
of  time  rather  than  an  absolute  number 
of  days.  Duration  of  time  may  be  useful 
in  some  areas  but  not  where  the  growing 
season  is  of  short  diu^tion.  For  the  sake 
of  clarity,  FmHA  should  adopt  Fair 
Labor  Standards  Act,  "man-day"  test,  a 
"man-day"  being  a  day  in  wtiich  one 
worker  works  at  least  one  hour. 

This  comment  was  not  adopted  as  a 
duration  of  time  is  being  used  only  as  an 
alternate  way  to  determine  that  a 
substantial  portion  of  income  has  been 
derived  from  farmwork. 

Section  1944.153(bb)(l)(ii)  [Section 
1944.153(z)  in  the  proposed  rule]  has 
been  added  to  show  a  measure  of  time 
as  an  alternative,  only  when  wages 
earned  are  not  readily  available. 

14.  When  adopting  the  final  rule, 
grandfather  in  existing  tenants  when 
they  do  not  meet  the  eligibility 
requirements  for  being  tenants. 

This  conunent  has  not  been  adopted, 
persons  not  meeting  the  definitions  of 
§  1944.153  (a)  and  (bb)  currenUy  living  in 
LH  projects  will  be  considered  ineligible 
tenants.  Any  continued  occupancy  will 


be  handled  in  accordance  with  the 
provisions  for  ineligible  tenants  under 
Subpart  C  of  Part  1930  of  this  chapter. 

15.  For  migrant  workers,  use  50  to  35 
percent  of  income  as  substantial. 

Section  1944.153(bb)(1)(i)  [Section 
1944.153(z)  in  the  proposed  rule] 
includes  migrant  workers  and  their 
percentage  of  income  has  been 
established  at  at  least  50  percent  of  the 
regional  income  standard. 

16.  Product  ownership  should  not  be  a 
criteria  for  farmworker  eligibility.  A 
worker  should  not  be  denied  the  right  to 
live  in  FmHA  funded  housing  just 
because  the  packing  company  packs  the 
crops  from  other  growers  who  cannot 
afford  to  do  their  own  packing. 

Section  1944.153(a)(2)  has  been 
revised  to  delete  percentages  of 
commodity  ownership.  "Ownership" 
and  "produced  by"  were  terms  used 
synonymously  by  commentators. 

The  FmHA  programs  and  projects 
which  are  affected  by  this  instruction 
will  be  subject  to  intergovernmental 
consultation  in  the  manner  delineated  in 
FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities,  (available  in  any  FmHA 
Office). 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  194a 
Subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significanUy  affecting  the 
quality  of  the  human  environment  and. 
in  accordance  with  national 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190.  an  environmental  impact 
statement  is  not  required. 

The  Catalog  of  Federal  Domestic 
Assistance  program  affected  is  No. 
10.405.  Farm  Labor  Housing  Loans  and 
Grants. 

Vance  L.  Clark.  Administrator,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  action  will  only  affect  a 
small  number  of  rural  conununities. 

List  of  Subjects  in  7  CFR  Part  1944 

Farm  labor  housing,  Grant  programs — 
Housing  and  community  development, 
Loan  programs — Housing  and 
community  development  Migrant  labor. 
Nonprofit  organizations.  Public  housing. 
Rent  subsidies,  Rural  housing. 

Therefore,  Chapter  XVIU,  Tide  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 


Federal 
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PART  t»44— HOUSINQ 

1.  The  MiUMTity  otetioa  for  I^art  1944 
coatinues  to  read  as  follows: 

AutborilF  42  U.SX.  Mast  S  U.&C.  an:  7 
CFR  2.23:  7  CFR  Z7a 

Subpvt  D— Farm  Labor  Houring  Loan 
and  Qrant  PoVdes,  Procedures  and 
Authorizations 

2.  Section  1944.153  is  tanenriwd  by 
levisins  para^^phs  (a)  aad  (x)  and  bf 
addiog  para9«phs  [y].  is),  (aa^  aad  (bb) 
to  read  as  foUows: 

S1944.tSS    OsflnMons. 
•        *        *        •        • 

(a)  Domeatk:  farm  laborer.  Persons 
who  receive  a  subataotial  portion  of 
their  income  as  laborers  on  fanns  in  the 
United  States,  Puerto  Rico,  or  the  Virgin 
Islands  and  either  are  citizens  of  the 
United  States,  or  reside  in  the  United 
States.  Puerto  Rico,  or  the  Virgin  blands 
after  being  legaRy  adnitted  for 
permanent  residence,  and  may  also 
include  the  immediate  families  of  such 
persons.  Retired  or  disabled  domestic 
farm  laborers  who  are  etigibie  tenoits  at 
the  time  of  their  retirenent  or  on 
becaaaog  disabled  auy  continus  to  live 
in  a  proiect  that  they  initialty  occupied 
as  an  eligible  domestic  farm  laborer.  A 
donestic  laborer  is  a  person  who 
performs  "£arm  labor"  which  includes 
aU  services  performed: 

(1)  Oo  a  farm,  in  the  eaiploy  of  the 
owner,  tenant,  labor  coatractar.  or  other 
operator  of  a  farm,  ia  coanectioo  with 
cubivatiog  the  soil,  or  in  connectioa 
with  raising  or  harvesting  any 
aghcaltural  or  aquaculture  commodity, 
or 

(2]  In  the  employ  of  the  operator  of  a 
farm  in  handling,  planting,  drying, 
packing,  packaging,  grading,  storing,  or 
delivering  to  storage  or  to  market  or  to  a 
carrier  for  transportation  to  market  in 
its  unmanufactured  state,  any 
agricuitural  or  aquacultoral  commodity, 
but  only  if  sach  operator  of  the  farm 
produced  the  commodity;  or 

(3)  In  the  employ  of  a  groop  of  farm 
operators  in  the  performance  of  aervices 
described  m  paragraph  (a)(2)  of  this 
section  but  only  if  such  operators 
produced  all  of  the  commodities  with 
respect  to  which  such  service  is 
performed;  but  shall  not  be  spplicable 
with  respect  to  services  perforaed  in 
coBDOctian  with  commercial  nmiaing  or 
commercial  freezing  or  in  ooBsectian 
with  any  agricultural  or  aquacultoral 
commodity  after  its  delivery  to  a 
terminal  market  for  distribution  for 

consumption. 

*        *        •        •        • 

(x)  Migrant  agricultural  laborers.  Are 
agricultural  laborers  and  family 


dependents  who  establish  a  temporary 
residence  while  performing  agriculture 
wotk  at  one  or  more  locations  away 
from  the  place  he/she  calls  home  or 
home  bate.  fThis  does  not  include  day- 
haul  agricultural  laborers  whose  travels 
are  limited  to  work  areas  within  one  day 
of  Aeir  work  locations). 

(y)  Home  base.  A  home  base  State  is  a 
State  which  the  migrant  farmworker 
daims  as  his/her  domicile. 

(z)  Seasooal  housing.  Described  in 
Exhibit  I  of  Subpart  A  of  Part  1924  of 
this  chapter. 

(aa)  Farm  labor  contractor  means  any 
person — other  than  an  agriculture 
eaipioyer,  an  agricultural  association,  or 
an  employee  of  an  a^cohore  esnpioyer 
or  agriculture  association — who,  for  any 
money  or  other  vahiable  consideration 
paid  or  promised  to  be  paid,  recruits, 
solicits,  hires,  employs,  famishes,  or 
transports  any  year-round  or  migrant 
farm  laborer. 

(bb)  Substantial  portion  of  income. 
That  portion  of  income  received  which 
has  been  derived  from  farm  labor 
performed  by  a  farm  laborer  as  defined 
in  paragraph  (a)  of  this  section. 
(1)  To  determine  if  income  is 
considered  sutntantial,  the  measure  to 
be  ased  will  be: 

(i)  Actual  dollars  earned  from  Cam 
labor  by  farm  Laborers  other  than 
migrant  laborers  most  eqoal  at  least  OS 
percent  of  the  armual  income  limits 
indicated  for  Ae  Standard  Federal 
Regiaas,  as  sfaowa  in  Exhibit  | 
(available  in  any  FmHA  office).  For 
migrant  farm  laborers  living  in  seasonal 
housing  the  actaal  doflars  earned  froa 
farm  labor  by  a  farm  laborer  must  equal 
at  least  50  percent  of  annual  limits  as 
shown  in  Exhibit  ]  (available  in  any 
FtnHA  office). 

(b)  Aa  alternate  measnre  for 
determining  substantial  portion  of 
income  when  actual  earnings  are  not 
available  may  be  the  actual  duration  of 
time  a  farm  laborer  worked  on  a  farm  aa 
a  doaestic  farm  worker  during  the 
preceding  12  months.  In  order  to  be 
considered  as  substantial  the  farm 
laborers  must  have  worked  at  least  110 
whole  days  in  farm  work.  For  the 
purposes  of  this  section  one  whole  day 
is  the  equivalent  at  least  7  hours.  When 
usii^  a  period  of  more  than  one  year,  a 
yearly  average  amounting  to  at  least  110 
days  per  year  must  be  computed. 

(2)  Priority  for  occupancy  in  farm 
labor  boosing  most  be  gire*  to 
households  with  71  to  100  percent  of 
total  earnings  from  farm  labor  as 
defined  in  this  section;  second  priority  is 
to  be  given  to  households  with  earnings 
51  to  ?•  percent  of  total  earnings  from 
farm  labor  third  priority  is  to  be  given 
to  households  with  28  to  50  percent  of 
total  earnings  from  farm  labor,  and 
lowest  priority  is  to  be  given  to  those 


households  where  farm  labor  accoimts 
for  less  than  25  percent  total  earnings. 

(3)  When  a  natural  disaster  has 
occurred,  such  as  a  drought,  flood, 
freeze,  etc^  figures  for  the  last  full  year 
of  work  will  be  ased  to  determine 
substantial  portion  of  income  imder 
paragraph  (bbMl)  of  this  section. 

(4)  The  tenant  who  qualified  as  a 
domestic  farm  laborer  in  order  to  reside 
or  continue  to  reside  in  the  project  must 
not  have  household  income  which 
exceeds  the  moderate  income  limit  as 
shown  in  Exhibit  C  of  Subpart  A  of  Part 
1944  of  this  chapter  (available  in  any 
FmHA  office)  for  the  appropriate 
household  size  and  geographical  area. 

(i)  Income  for  purposes  of  this  section 
is  defined  in  paragraph  II  C  of  Exhibit  B 
of  Subpart  C  of  Part  1930  of  this  chapter 
and  ako  includes  the  full  amount  of 
periodic  payments  received  from  Social 
Security  (including  Social  Security 
payments  received  by  adults  on  behalf 
of  minors  or  by  minors  intended  for  their 
own  support),  umuities,  insurance 
policies,  retirement  funds,  pensions, 
disability  or  death  benefits  (except  lump 
sum  settlements)  and  other  similar  types 
of  periodic  receipts,  as  well  as  any 
payments  that  vrill  begin  during  the  next 
12  months,  such  as.  payments  in  lieu  of 
earnings,  such  as  unemployment  and 
disability  compensation,  worker 
compensation  and  severance  pay. 

(ii)  Exempted  Income  is  income  of 
d^>endent.  unmarried  minors,  under  18 
years  of  age  except  as  specified  in 
paragraph  (bb)(4)ii)  of  this  section. 
(Tenants  or  co-tenants  or  spouses  of 
either  are  not  considered  as  minors  for 
purposes  of  this  section). 

Dated:  May  22. 1988. 
Dwigbl  O.  CalbouB, 
Acting  AdmJMatraior.  Fanmera  Home 
AdminiatratioB. 
(FR  Doc.  W-140B4  Filed  6-23-86:  a-45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  8e-ANE-22;  AmdL  39-5338] 


J  Directlvee;  Marvel 

ScheMer  (Facet  Aeroapace  Products 
Company)  Caiburetora,  Models  MA-5 
and  MA-SAA.  Uoed  on  Varloua  FrankMn 
(AlrcoOled  Motore)  Akcraft  Engines 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Fuial  rule. 
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StJMMARV:  This  action  amends 
Airworthiness  Directive  (AD)  72-6-5-. 
Amendment  39-1411  as  amended  by 
Amendment  39-1685,  73  FR  13781.  It  is 
necessary  to  add  two  carburetor  models, 
MA-5  and  MA-5AA,  which  were 
inadvertently  omitted  from  the  original 
AD.  The  original  AD  was  issued  March 
24, 1972,  to  prevent  looseness  or 
separation  of  the  throttle  arm  on  Marvel 
Schebler  carburetors  by  safety  wiring 
the  throttle  arm  to  the  throttle  stop. 
Separation  of  the  throttle  arm  from  the 
carburetor  will  result  in  loss  of  engine 
control.  The  original  AD  was  amended 
by  Amendment  39-1685,  effective  July  9, 
1973,  to  limit  it  to  those  throttle  arm 
configurations  shown  in  the  illustrations 
of  AD  72-^5-  and  continues  to  apply. 
The  manufacturer  had  released  a  new 
design  throttle  arm  and  shaft  which 
does  not  require  the  corrective  action 
described  in  AD  72-6-5. 

IMCTE:  Effective  July  3,  1986. 

Compliance  required  within  30  days 
after  the  effective  date  of  the  AD,  unless 
already  accompanied. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Hettenbach.  ANE-174,  New  York 
Aircraft  Certification  Office,  Aircraft 
Certification  Division,  New  England 
Region,  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  York 
11581,  telephone  (516)  791-7421. 
SUPPLEMENTARY  INFORMATION:  During 
the  investigation  of  a  fatal  accident 
involving  an  aircraft  equipped  with  a 
Franklin  engine  and  Marvel  Schebler 
MA-5  carburetor,  it  was  found  that  the 
carburetor  throttle  arm  was  loose  on  the 
shaft  even  though  the  lock  screw  was  in 
place  and  separation  could  be 
accomplished  with  ease.  Model  MA-5 
and  MA-5AA  carburetors  were 
inavertently  omitted  from  AD  72-6-5. 

Note. — The  throttle  arm  to  stop  design 
connguration  of  these  model  carburetors  are 
identical  to  illustration  "C"  of  AD-72-6-5. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  carburetors  of  the 
same  type  design,  a  situation  exists  that 
requires  the  immediate  adoption  of  this 
revision.  It  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  within 
30  days. 

Conclusion:  The  FAA  has  determined 
that  this  regulation  is  an  emergency 
regulation  that  is  not  considered  to  be 
major  under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 


be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has 
further  been  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otnerwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT". 

List  of  Subjecto  in  14  CFR  Part  39 

Engines,  Aircraft  Aviation  safety. 

Adoption  of  the  Amendment 

PART  3»-{AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  {  39.13  of 
Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C  10e(g)  (Revised.  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.88. 

2.  By  amending  Amendment  39-1411, 
AD  72-6-5,  as  amended  by  Amendment 
39-1685  (73  FR  13781),  as  follows: 

(a)  In  the  applicability  •tatement,  insert  the 
words  "MA-5,  MA-6AA,"  between  "MA4- 
5AA,"  and  "MA-6AA". 

(b)  Replace  the  compUance  statement  with 
the  following:  "Compliance  is  required  within 
30  days  after  the  effective  date  of  the  AD, 
unless  already  accomplished.". 

(c)  In  Paragraph  (3),  insert  the  words  "MA- 
5,  MA-5AA. "  between  •'MA4-5AA,"  and 
"MA-6AA". 

(d)  Insert  the  following  new  paragraph 
following  the  "NOTE":  "Upon  request  an 
equivalent  means  of  compliance  with  the 
requirements  of  this  AD  may  l>e  approved  by 
the  Manager,  New  York  Aircraft  Certification 
Office.  Aircraft  Certification  Division,  New 
England  Region,  161  South  Franldin  Avenue. 
Room  202.  Valley  Stream,  New  York  11581." 

Amendment  39-1411  (AD  72-6-5)  became 
effective  March  24, 1972. 

Amendment  39-1685  l>ecame  effective  July 
9,1973. 

This  amendment  l)ecome8  effective  July  3, 
1986. 

Issued  in  Burlington,  Massachusetts,  on 
June  12, 1986. 
ayde  M.  DeHait  Jr^ 
Acting  Director.  New  England  Region. 
[FR  Doc.  86-14036  Filed  6-23-86;  8:45  am] 
■UJNQ  CODC  4S10-1S-II 


14  CFR  Part  71 

(Airspaco  Docket  No.  86-AQL-19] 

Alteration  of  Toledo,  OH,  Control 
Zone 

AQENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule. 

summary:  The  nature  of  this  action  is  to 

alter  the  published  description  for  the 

Toledo,  Ohio  control  zone. 

EFFECnVE  DATE:  0901  UTC  August  28, 

1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  R.  Heaps,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  modifies 
the  published  description  for  the  Toledo. 
OH  control  zone  by  changing  the 
acronym  VOR  to  VOR/DME.  The  need 
for  the  modification  results  from  a 
change  in  the  type  of  navigational 
equipment  being  utilized. 

There  will  be  no  change  to  the 
existing  designated  airspace  area  for  the 
control  zone. 

I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  uimecessary 
because  this  action  is  a  minor 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
71.171  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2. 
1986. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  Is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 
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List  of  Subiects  in  14  CFR  Put  71 

Aviation,  aaie^.  Control  lone*. 

Adopttoo  of  the  Amendmant 

Accordingly,  pursuant  to  the  autharity 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regula««»  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71-(  AMENDED] 

1.  lb*  attlhorilsr  cttatioa  for  Part  71 
continues  to  read  as  ioAoHs: 

AMlharity:  48  U.S.C  134a(a).  nM(«V  ISM: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Rev;Md  Pub.1.  87-Ma.  |aoiu»y  U.  IflM):  U 
CFR  11.19. 


4-62,  nOO  Fishers  Lane.  RockviUe.  MD 
20657. 

wm  nmrmn  iwmwahow  cowt^ct: 

Lester  Borodinsky.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-WS). 
Food  and  Drug  AdrainistTatian.  200  C  St 
SW..  Washington.  DC  20204.  202-472- 
509a 

kTKNCfaia 


J  71.171    {AnMHriadl 

2.  Section  71.171  is  amended  as 
follows: 

Toledo.  OH  (AnanlBdl 

In  all  instances  where  the  acroAy** 
VOR  appeals;  remove  and  replace  with 
VOR/DME. 

Uned  «  Dea  PWines.  IUiiuiia.«B^uie  13. 
1986. 

TaJdlyW.BniAi, 
ManagoK,  Air  Tmffic  Dinsiem. 
[FR  Doc  «-1412f  Piled  »-0-8e;  a:«  an] 

mUMO  COOC  4*10- 1»4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  AdmMaAration 

21CFItPwt74 
(Docket  No.  MC-OSZn 

[Ptithalocyaninalo(a-)]  Coppw; 
Chang*  In  Organic  CMorine  ContMil 


for 


Colofing ' 

aoemcy:  Food  and  Drug  Administration. 

ACTKNE  Final  nde. 


summary:  The  Food  and  Drag 
Administration  (FDA)  is  amending  the 
color  additive  regulations  by  increasing 
the  organic  chlorine  content 
specification  for  the  color  additive 
[phthalocyaniaato(2-)J  copper  used  to 
color  sutures  and  contact  lenses.  This 
action  responds  to  a  petition  filed  by 
Ethicon.  Inc. 

DATE  Effective  )idy  25, 1986.  except  as 
to  any  provisions  that  may  be  stayed  by 
the  filing  of  proper  objections; 
objections  by  jaly  24. 1966* 
ADDRCSS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm 


tUPfUMCNTAMV 

notice  published  in  tba 

of  August  27. 1865  (SO  FR  347S8).  FDA 

annowced  &at  a  color  additive  petition 

(CAP  SC01S2)  has  been  filed  by 
Etincon.  inc.  SonerviUe.  NI 06S76-0151. 

proposing  that  1 74J0«5  (21  CFR 

74.3045)  be  amended  by  increasing  the 
organic  ddorine  content  specification 
for  the  ookir  additive 
[phthalocyaninato(2-)l  copper  used  to 
color  sutures  and  contact  lenses  from  a 
limit  of  not  more  than  0.2  percent  to  a 
limit  of  not  more  than  0.5  percent  The 
petition  was  filed  under  section  708  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  37CJ. 

The  petition  contains  data  and 
information  demonstrating  Aat  the 
requested  increase  in  tlie  ddortae 
specification  improves  nie  atabmty  of 
the  odor  additive,  and  tiiat  tt  is  sale 
under  its  prescribed  oonditioBa  of  use. 
The  information  mdudes  a  letter  to  the 
petitioner  from  a  recognized  expert 
explaining  why  the  presence  of  as  much 
as  as  percent  orgaoic^y  bound 
chlorine  is  necessary  to  make  the  color 
additive  stable,  Le.,  recrystaflization 
resistant.  On  the  basis  of  its  review  of 
this  letter.  FDA  agrees  that  the  color 
additive  with  a  higher  level  of  chlorine 
will  i>e  stable. 

The  data  include  a  ctrfor  extraction 
study  and  in  vitro  cytotoxicity  studies. 
In  the  former  study,  no  detectable 
amount  of  the  color  additive  was 
extracted.  In  the  cytotoxicity  studies, 
whidi  utilized  mouse  L-cells  (clone  929). 
the  color  additive  containing  0.5  percent 
organic  chlorine  had  the  Bvae  no-efiect 
level  as  that  containing  0.2  percent 
organic  clilorine.  Based  on  these  criteria. 
FDA  finds  that  the  change  in  chlorine 
level  will  have  no  effect  on  the  safety  of 
the  color  additive. 

FDA  has  evahiated  the  data  in  the 
petition,  data  supporting  previous 
petitions  Involving  this  color  additive, 
and  other  relevant  material  and 
concludes  that  lphthalocyaninato(2-)l 
copper  that  complies  with  the  new 
chlorine  specification  is  safe.  Therefore, 
FDA  is  amending  i  74.3045  as  set  forth 

In  accordance  with  {  71.1S  (21 CF* 

71.15),  the  petition  and  the  dociunents 
that  FDA  considered  and  relied  upon  in 


reaching  its  dedsicm  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
NutritioB  (addrees  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  71.15.  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  previously  considered 
the  enviKWunentel  effecU  of  this  rule  as 
amouBced  in  the  notice  of  filing  for  CAP 
5C0192  (August  27. 1985:  50  FR  34758). 
No  new  iitforraation  or  comments  have 
been  received  Aat  wouki  affect  the 
agency's  previous  otetennination  tfiat 
there  is  no  sigpnificant  impact  on  the 
human  enWronment  and  that  an 
environmental  irapect  statement  is  no* 
required.  The  evidence  supporting  this 
finding  may  be  seen  at  the  Dockets 
Managenieat  Branch  (address  aiwve) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  wfco  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  24, 1986,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  eadi 
numbered  objection  shall  specify  with 
particidarity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  die  grounds  for  the  objection.  Each 
numbered  objection  on  which  hearing  is 
requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  FaiUire  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  die 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  ajn.  and  4  p  jn.,  Monday 
through  Friday.  FDA  wiH  pubfish  notice 
of  the  objectsons  that  die  agency  has 
received  or  lack  thereof  in  the  Feileral 
Register. 
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List  of  Subjects  in  21  CFR  Part  74 

Color  additives;  Cosmetics;  Drugs; 
Medtcal  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  74  is  amended 
as  follows: 

PART  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  74  continues  to  read  as  follows: 

Autliority:  Sees.  7D1.  7D6,  52  Stat. 
1055-1056  as  amended,  7*  Stat.  399-407  as 
amended  (21  U.SjC.  371,  37B):  21  CFR  5.10. 

2.  In  S  74.3045  by  revising  the  entry  for 
"Organic  chlorine"  in  paragraph  (b).  to 
read  as  follows: 

§  74.3045    [Phtltak>cyanlnato(2-)]  coppar. 

***** 

(b)  *  *  * 

Organic  chlorine,  not  more  than  0.5 
percent 

Dated:  June  IB.  1988. 
Jahn  M.  Tayior, 

Actutg  Associate  Commisiioner  for 
Reguictory  Affairs. 

|FR  Doc.  86-14150  Filed  6-23-88:  8:45  amj 
aaxmo  COM  4i«o-st-ii 

21  CFR  Part  177 

(Docket  No.  85F-0123] 

Indirect  Food  Additives:  Poiymerg 

agency:  Food  and  I>ug  Administration. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (IDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  ase  of  non-oriented  ethylene- 
1,4-cyclohexylene  dimethylene 
terephthalate  copolymers  in  contact 
with  foods  contaming  up  to  25  percent 
(by  volume)  of  aqiueous  alcohoL  This 
action  responds  te  a  petition  filed  by 
Eastman  Chemicals  Division,  Eastman 
ICodakCo. 

dates:  Effective  June  24, 1988; 
objections  by  July  24, 1988. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm, 
4-62,  5600  Fishers  Lane.  RockviUe,  MD 
20857. 


NM  RMTHER  INFOIMIATKMI  CONTACT: 

Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  AdministraUon.  200  C  St.  SW., 
Washington.  DC  26204.  202-472-5690. 

8UPPI.EMENTARY  WPORMATIONC  In  a 

notice  published  in  the  Federal  Register 
of  April  10, 1985  (50  FR  14162),  FDA 
amieunced  that  a  petition  (FAP  5B3656) 
had  been  filed  by  Eastman  Chemicals 
Division,  Eastman  Kodak  Co..  Kingsport. 
TN  37662,  proposing  that  5177.1315 
Ethylene-l,4-cyclohexylene  dimethylene 
terephthalate  copolymer  (21  CFR 
177.1315)  be  amended  to  provide  for  the 
safe  use  of  non-oriented  ethylene-1.4- 
cyclohexylene  terephthalate  copolymers 
in  contact  with  foods  containing  up  to  25 
percent  (by  volume)  of  aqueous  alcohol. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  bdow. 

The  agency  is  editorially  revising  the 
specifications  in  21  CFR  177.1315(b)  to 
consolidate  the  entries  and  to  reflect 
additional  usage  of  the  polymers  in 
contact  with  up  to  25  percent  alcohol. 

In  accordance  with  \  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  Hated  above.  As 
provided  in  21  CFR  171.1(h).  the  agency 
will  delete  from  die  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  fincfing  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA's 
regulations  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25)  have  been  replaced  by  a  rule 
published  in  the  Federal  Register  of 
April  26. 1985  (50  FR  16638.  effective  July 
25, 1985).  Under  the  new  rule,  an  action 
of  this  type  would  require  an 


environmental  assessment  under  21  CFR 
25.31a(a). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  24, 1986.  file  v«th 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objecbon  shaM  be 
separately  numbered,  and  each 
numbered  objection  shaH  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  descriptfon  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  mnnber  found 
in  brackeU  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
.through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives;  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition,  Part  177  is  amended  as 
follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authority:  Sees.  201(»),  409,  72  StoL  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348);  21 
cm*  5.10  and  5.61. 

2.  Section  177.1315  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S177.131S    Ethyiena-1,4-eye»oheiylane 


(b)  Specificationa: 
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EV^ftan^l  ,4-cyctolMKytan> 


1.  NefHjrimma  «»iy(tra-l.4-cydohtB(y* 


nv  !•  Sw  fMcHon  producsi  of  <ftnatfiyl 
HMpMnMw  V  MrapnvliK  ■m  VMn 
•  iwMvt  oonHMnQ  M  to  66  mol* 
pwoOTI  of  aaitMn*  glinel  tnd  1  to  34 
moto  paoanl  at  l.4-cyGto4««an«*- 
iiw6vnal  (70  pwosm  Aw  iBonwr.  30 


Wwranl  Mtooaily  ol  i  0.50  paroar*  Mki- 
ion  ol  tw  copotynwf  n  plMnoMM 
(ea40  rMo  wtADO  Mi- 
ls not  IM*  tton  0660  w  (Mar- 
by  uatog  a  Mtagnar  ilacomiWr 
(or  aqulwatanQ  and  ealouMad  feom  tw 


£    CMvMtf  a6»»lana-1.»<yJoha»»«ana 


ia  6to  raac6on  product  a4  dbnattiyl 
totmhUtolata  ot  laiapWhaic  add  oMi 
a  mMura  oonliMng  96  to  86  fnola 
a»i»tana  ^yool  and  1  to  IS 
paicam  ol  l,4-cyctota)iana-d^ 
(70  pareanl  tans  iaomar,  30 
pafoani  dt  iaoiiMi). 


-do- 


.ulo.. 


-do- 


■»iio» 


Mvimum  •mdabto  Iradions  ol  tw 
oopoNmar  m  ttw  Mihad  form  al 

IpMMd  M 


MMimraKiyi  moi^Ha/a 
ol  lood-ooniaci 


auftaoa) 


Taat  for  OftanWbWy 


(1)  0.23  ntoogriw  par  aquara  canMma- 
Mr  (1.S  mlaograma  par  aquara  inch) 
ol  tooi»«ontoct  uriaoa  wtwn  axtrad- 
ad  wf»>  Mtor  addad  at  822  'C  (180 
■F)  and  MonMd  to  cool  to  469  X 
(120^  m  contact  «Hlh  toa  totxKxm- 
lactartlcla. 


(2)  0.23  mtaogrim  par  aquara  centkn*- 
tor  (1.5  nicrograina  par  aquara  Inch) 
ol  tood-oontad  lurlaca  ««ian  aibacl- 
ad  «Hlh  3  parcant  (by  «olwna)  aqua- 
ous  ac8«c  aod  addad  at  82.2  "C  (160 
*F)  and  liovved  to  cool  to  46.9  *C 
(120  'f)  In  contact  wittt  the  tood- 
toritacl  artida. 

0t  0.06  wtaOBram  par  aquara  cantkna- 
Mr  (0.5  mcrogram  par  aquara  inch)  d 
lood-contact  lurtaoa  whan  axbactad 
tor  2  hour*  «Wi  /Miaplatw  at  48.9  X 
(120  *F).  Tlw  haplana  airtractaWa  ra- 
aiM  ara  to  ba  dMdad  by  a  (actor  ol  5. 

(4)  0.16  micrograin  par  aquara  car«ma- 
Hr  (1.0  micrograiti  par  aquara  Inch)  ol 
tood^ionlact  aurlaca  whan  axtiacted 
tor  24  houra  wNh  25  parcant  (by 
vofejtna)  aquaoua  athanot  at  48.9  *C 
(120  'F). 

(1)  0.23  rncrogram  par  aquara  oanllme- 
lar  (1.5  iniciograrwa  par  aquara  Inch) 
d  tood<onlacl  aurlaca  ol  Iha  orlanlad 
oofwlymar  whan  axbadad  wNh  watar 
addad  at  87.8  'C  (190  'F)  and  altowad 
to  cool  to  48.9  *C  (120  "F)  in  contact 
Milh  tha  KxxXonlact  article. 


No  last  required.. 


(2)  0.23  microgrwn  per  square  canHma- 
Hr  (1.5  Hiaograrm  par  square  Inch) 
ol  tood<ontact  surlaoa  ol  ohentad  co- 
pdymar  whan  sKtradad  with  3  parcer* 
(by  volume)  aquaoua  acetic  acid 
added  al  878  *C  (190  T)  and  altowad 
to  cool  to  48.9  X  (120  -F)  in  contact 
with  the  tood-contao  arnde.. 

(3)  0.06  microyani  per  aquara  centime- 
tor  iO.5  nmcrogtain  par  aquare  Mch)  a« 
tood^Xjntact  sutlace  ol  oheraad  copol- 
ymer  when  extracted  tar  2  hours  wiVt 
/>haptane  at  489  X  (120  *F).  The 
haplwie  SKlractatila  results  are  to  be 
«Mded  by  a  lector  ol  5. 

(4)  0.23  microgram  per  square  centime- 
tor  (15  imaograms  per  square  Inch) 
d  tood-conlact  surfaca  ol  ohantod  co- 
polymer when  extractod  with  20  par- 
cent  (by  volume)  aquaoua  ethanol 
haatod  to  66.6  X  (150  -F)  tor  20 
minutes  «id  slowed  to  cool  to  48.9 
X  (120  T)  In  contact  with  the  tood- 
contact  artde. 

(5)  0.23  microgram  par  aquara  oenllme- 
Mr  (1.5  micrograma  per  aquare  Inch) 
ol  tood«3nlact  surlace  ol  onentad  co- 
polymsr  when  cxMded  with  50  per- 
cent (by  volume)  aquaoua  ethend  at 
489  X  (120  'F)  tor  24  hours. 


CondWona  d  uae 


.(to. 


-do- 


-do.. 


In  contact  with  foods.  Including 
toods  corttainng  not  more  than 
2S  percent  (by  volume)  aque- 
ous alcohol,  excluding  caitxxv 
atad  beverages  and  beer  Con- 
dHKms  d  hot  Ml  rKH  to  exceed 
82.2  X  (180  "R,  storage  at 
tomperalures  not  in  excess  d 
48.9  X  (120  "F).  No  thermal 


Do. 


When  extracted  wtth  hep- 
twie  at  65  6  X  (150  'F) 
tor  2  hours:  lerephtha- 
loyl  moieties  do  nd 
exceed  009  mcrogram 
par  square  cantsneler 
(0.60  microgram  per 
aquara  inch)  d  food- 
contact  surtace. 
...do 


-do.. 


Da 


Da 


to  contact  wWi  nonalcoholic 
toods  including  caitxjnaled 
beverages.  Condrtxjns  d  hd 
m  nA  exceeding  878  X  (190 
•F),  storage  al  temperatures 
nd  in  excess  d  489  X  (120 
■F)  No  thennal  IraatmanI  in 
the  conlanar. 

Da 


..do.. 


Da 


to  contact  with  foods  and  bever- 
ages containing  up  to  20  per- 
cent (by  volume)  alcdxjl.  Cor»- 
dtoofw  d  ttwrmal  treatment  m 
the  conlaner  nc*  excaedmg 
656  X  (150  -F)  lor  20  mto- 
ules.  Storage  at  lemperaturea 
nd  to  exoeaa  d  48.9  X  (120 
•F). 

to  contact  with  toods  and  bever- 
ages contaming  up  to  50  per- 
cent (by  volume)  alcoryjl.  Corv- 
drtnns  d  lil  snd  storage  nd 
exceeding  48  9  X  (120  -F).  No 
thermal  treetment  In  the  corv 


Dated:  June  13. 1968. 
*         *         *         •         • 

Sanford  A.  Miller. 

Director,  Center  for  Food  Safety  ond  Applied 

Nutrition. 

|FR  Doc  86-14151  Filed  6-23-86;  8:45  am] 

aiLUNQ  CODE  4160-01-M 


DEPARTMENT  OF  STATE 

22CFRPart51 

[Department  Regulation  108.849] 

Passports;  Execution  of  Passport 
Application;  Correction 

AOCNCY:  Department  of  State. 


action:  Final  rule,  correction  of 
effective  date. 


summary:  This  document  corrects  the 
effective  date  of  the  fmal  regulation  on 
execution  of  passport  applications 
which  was  published  June  5. 1986  (51  FR 
20475,  column  2). 
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Accordingly,  the  effective  date  of  the 
ainendn»ent  to  22  CFR  Part  51  is 
corrected  to  read  as  followK 
EFFECTIVE  DATE:  August  4, 1986. 
FOa  FURTHER  INFORMATION  CONTACT 
William  B.  Wharton,  (202)  647-fl636. 

Dated:  June  12, 1988. 
Joan  M.  Claric, 

Assistant  Secretary,  Bureaa  ofCotisalar 
Afpaifu. 

[FR  Doc.  86-14147  Filed  6-23-86;  8:45  am] 
BtLUNQ  CODE  4710-OS-H 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  12 

Federal-Aid  Highway  Program;  State 
Internal  Audit  ResponslblBties 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Final  rule. 

summary:  The  Single  Audit  Act  of  1984 
established  luuform  audit  requirersents 
for  State  and  local  governments 
receiving  Federal  financial  assistance. 
This  final  rule  makes  the  necessary 
changes  in  the  FHWA  regulations  to 
conform  to  the  requirements  of  the 
Single  AsdH  Act  of  1984  (Pub.  L  98-502, 
98  Stat.  2327). 
EFFECTIVE  DATE:  ^me  24,  1966. 

for  fuiither  information  contact: 

Mr.  Max  I.  Inman,  Office  of  Fiscal 
Services,  (202)  426-0562.  or  Mr.  Michael 
).  Laska.  Office  of  the  Chief  Counsel, 
(202)  426-0762,  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  ET.  Monday 
throxigh  Friday,  except  legri  holidays. 
SUPPLEMENTARY  INFORMATION:  A  netice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  on  October  24, 
1985  (50  FR  43233)  and  comments  were 
invited  for  30  days  ending  November  25, 
1985.  Comments  were  received  from  the 
Arizona,  Idaho,  Maine,  and  Michigan 
Departments  of  Transportation. 

Discussion  of  Commeats 

The  following  snmmarhEes  the 
comments  that  were  received  and  how 
they  were  atklressed  in  the  appropriate 
section. 

Section  12.3    Audit  requirements. 

To  provide  clarification,  S  12.3(b)  has 
been  revised  to  include  an  explanation 
that  certain  maintenance, 
administration,  supervision,  and 
overbeed  costs  aad  in-kind 
contribations  are  not  eligible  for  Federal 
participation.  Cross  references  to  other 


parts  of  the  FHWA  regulaticms  which 
further  explain  the  cost  exceptions,  have 
also  been  added. 

One  commeater  requested  that  a 
suppleraeRtal  regulation  be  issued  to 
specify  and  define  the  cost  principles  for 
the  Hi^rway  Research,  Planoiag,  and 
Constmction  Program.  Cost  principles 
are  set  oat  in  49  CFR  Part  90  for  all 
Departneat  of  Transportation  (DOT) 
recipients.  These  principles  ore 
applicable  to  the  highway  program 
except  those  relating  to  maintenance 
administration,  sapervisioo.  and 
overhead  of  the  State  highway  agencies 
(SHA).  The  FHWA  does  not  see  a  need 
to  identify  the  specific  principles  in  this 
regulation. 

Section  1Z5    SHA  responsibilities. 

To  comply  with  direction  from  the 
DOT  Office  of  the  Secretary,  i  12.5(a) 
has  been  revised  to  require  the  SHAs  to 
submit  copies  of  the  audit  reports, 
management  letters,  and  action  plans  to 
the  DOT  Office  of  Inspector  General 
(OIG).  as  weU  as  the  FHWA. 

Section  12.9    FHWA  program  reviews. 

One  commenter  suggested  that  a 
provision  be  added  to  this  section  for 
FHWA  review  of  audit  work  conducted 
by  SHA  internal  audit  groups.  This 
FHWA  review  would  determiine  if  other 
auditors  corrfd  ntihre  the  work  to  avoid 
duplication.  The  independent  Sfeditor  is 
responsible  for  making  reviews  of  this 
type.  It  would  be  inappropriate  for 
FHWA  to  add  the  suggested  provision. 

Section  12.11    SHA  internal  aadit 
function. 

Two  coaunenters  expressed  the 
necessity  for  requiring  an  SHA  internal 
audit  function  and  offered  suggested 
revisions  that  would  further  emphasize 
the  importance  of  maintaining  this 
function.  The  FHWA  ay^es  the  function 
is  valuable  and  important,  but  no 
revisions  were  made  because  FHWA 
can  only  encourage  the  SHAs  to 
maintain  the  function.  The  Single  Audit 
Act  of  1964  requires  State  and  local 
governments  to  have  intiepeodent  audits 
made,  and  the  FHWA  can  not  go 
beyond  this  and  require  the  SHAs  to 
maintain  an  audit  function. 

Discussion  of  Revisions 

Based  upon  a  further  review  and  In 
consideration  of  commeiatB  svbmitted, 
the  following  is  s  section-by-section 
discussion  of  revisions  contained  m  this 
final  rule. 

TitJe 

The  tide  is  changed  from  "State 
Internal  Audit  ResponsibiGties"  to 
"Single  Audit  Requirements",  because 


this  regulation  implements  tiie 
reqakements  ol  the  Single  Audit  Act  of 
1984. 

Section  IZl    Purpose. 

This  section  is  revised  to  exclude 
references  to  Office  of  Management  and 
Budget  (OMB)  Circular  A-102  and  DOT 
Order  4600.9B  and  to  incorporate  a 
reference  to  the  Single  Audit  Act  of 
1984. 

Section  12.3    Definitions. 

The  section  heading  is  changed  from 
"Definitions"  to  "Audit  requireaients". 
The  definitions  of  terms  are  contained 
elsewhere  in  the  regulations.  The  new 
section,  "Audit  requirements", 
incorporates  the  audit  requirements 
which  have  been  estabHshed  in  49  CFR 
Part  90  for  all  DOT  recipients.  These 
audit  requirements  are  the  same 
requirements  specified  in  OMB  Cinnilar 
A-128  dated  April  12, 19»5.  However, 
the  requirements  of  49  CFR  Part  90  are 
clarified  by  this  final  rule  to  comply 
with  specific  legal  or  procedural 
reqmrements.  One  reference  to  49  CFR 
Part  90  is  contained  in  this  section  to 
clarify  ttiat  the  determination  of  eligible 
costs  is  based  on  the  provisions  of  23 
CFR  Parts  1  and  140  as  well  as  OMB 
Circulars  A-87  and  A-102.  These  OMB 
circulars  contain  general  requirements 
and  do  not  recognize  the  provisions  of 
Title  23,  United  States  Code,  that 
prohibit  the  pajment  of  maintenance, 
administration,  superrision,  oYerhead, 
and  noncash  costs. 

Section  125    Applicability. 

The  section  heading  is  changed  from 
"Applicability"  to  "SHA 
responsibiUties".  The  existing  section  is 
not  needed  because  the  applicabihty  of 
the  audit  requiremento  is  specified  in  49 
CFR  Part  9a  The  new  sectioa  "SHA 
responsibilities",  prescribes  the  specific 
lesponsibilities  of  the  SHAs  as  the 
recipients  of  Federal-aid  highway  funds. 
The  new  section  was  revised  tn  require 
the  SHAs  to  submit  copies  of  the  audit 
reports,  management  letters*  and  action 
plans  to  the  OIG,  as  weH  as  the  FHWA. 

Section  12.7    Criteria  fat  avdit 
performance  and  administration. 

The  section  heacfing  is  cfaanged  from 
"Criteria  for  audit  performance  and 
administration"  to  "Cognizant  agency 
responsibilities".  The  existing  section  is 
not  needed  because  the  audit  criteria 
are  established  in  49  CFR  Part  9a  The 
new  section.  "Cognizant  agency 
responsibilities",  clarifies  the  cognizant 
agency  responsibilities  contained  in  40 
CFR  Part  90  when  those  functions  hare 
been  assigned  to  DOT.  DOT  Order 
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4600.15  divides  cognizant  agency 
responsibilities  between  the  OIG  and 
the  DOT  operating  administration. 

Section  1Z9    Annual  certification. 

The  section  heading  is  changed  from 
"Annual  certification"  to  "FHWA 
program  reviews".  DOT  Order  4600.15 
requires  recipients  to  certify  in  an 
assistance  agreement  that  an  audit  will 
be  made.  However,  when  the  DOT 
operating  administration  includes  the 
audit  requirements  in  its  regulations,  as 
FHWA  is  doing,  the  certification  is  not 
necessary.  The  new  section,  "FHWA 
program  reviews",  specifies  that 
additional  review  work  may  be 
performed  by  FHWA  on  the  operations 
of  a  State  or  local  agency.  FHWA 
reviews  are  not  considered  additional 
audit  work  and  are  necessary  for  FHWA 
to  administer  its  program 
responsibilities. 

Section  IZll    Review  of  audit  reports. 

The  section  heading  is  changed  firom 
"Review  of  audit  reports"  to  "SHA 
internal  audit  function".  The  existing 
section  is  not  needed  because  the 
provisions  are  included  in  other  sections 
of  the  regulation.  The  new  section, 
"SHA  internal  audit  function", 
encourages  SHAs  to  maintain  an 
internal  audit  function.  This  function  is 
an  important  internal  control  and  a 
valuable  management  tool. 

Section  12.13    FHWA  followup  and 
disposition  actions  on  reports,  findings, 
and  recommendations. 

The  section  heading  is  changed  from 
"FHWA  followup  and  disposition 
actions  on  reports,  findings,  and 
recommendations"  to  "Audit  costs".  The 
existing  section  is  not  needed  because 
the  audit  resolution  process  is  contained 
in  49  CFR  Part  90.  The  new  section. 
"Audit  costs",  clarifies  that  FHWA's 
requirements  for  paying  audit  costs  are 
contained  in  23  CFR  Part  140.  Subpart  H. 

Section  12.15    Audit  coordination. 

This  section  is  removed.  Audit 
coordination  is  adequately  covered  in 
other  sections  of  the  regulations. 

Section  12.17    Retention  of  records. 

This  section  is  removed.  The  retention 
of  records  is  required  by  49  CFR  Part  90. 

Section  12.19    SHA  single  audit  plans. 

This  section  is  removed.  SHA  audit 
plans  are  no  longer  considered 
necessary. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 


significant  regulation  under  DOT 
regulatory  procedures.  Although  some 
SHAs  may  be  required  to  revise  the  role 
of  their  internal  auditors  or  move  to  an 
annual  audit,  the  impact  of  this  revised 
regulation  will  be  minor.  The  economic 
impacts  of  this  action  will  also  be 
minimal  since  the  amount  of  grant 
money  available  to  the  States  will  not 
be  affected.  Accordingly,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
it  is  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  foregoing  reasons,  a  full  regulatory 
evaluation  of  this  rulemaking  action  is 
not  required.  The  information  collection 
requirement  contained  in  Section  12.5  of 
this  regulation  has  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  and  has  been  assigned  OMB 
control  number  2125-0502  which  expires 
on  March  31. 1987. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  tliis 
program) 

List  of  Subjects  in  23  CFR  Fart  12 

Accounting,  Grant  programs — 
transportation.  Highways  and  roads. 
Reporting  and  recordkeeping 
requirements. 

Issued  on:  June  13. 1986. 
RA-Bamhart, 

Federal  Highway  Administrator,  Federal 
High  way  A  dminiatration. 

In  consideration  of  the  foregoing.  Part 
12  of  Chapter  I  of  Title  23,  Code  of 
Federal  Regulations,  is  revised  to  read 
as  follows: 

PART  12— SINGLE  AUDIT 
REQUIREMENTS 

12.1    Purpose. 

12.3    Audit  requirements. 

12.5    SHA  responsibilities. 

12.7    Cognizant  agency  responsibilities. 

12.9    FHWA  program  reviews. 

12.11    SHA  internal  audit  functioa 

12.13    Audit  costa. 

Authority:  23  U.S.C  315:  31  U.S.C.  7501- 
7507;  49  CFR  1.48(b). 

912.1    PurpoM. 

To  implement  the  requirements  of  the 
Single  Audit  Act  of  1984  (Pub.  L  98-502, 
98  Stat.  2327). 

S  12.3    Audit  requ<r«m«nts. 

(a)  State  highway  agencies  (SHA)  and 
local  govenmient  agencies  (including 
metropolitan  planning  organizations) 
which  receive  Federal-aid  highway 


fimds  shall  comply  with  the  audit 
requirements  established  in  49  CFR  Part 
90  as  clarified  by  this  part. 

(b)  The  auditor  shall  determine  if  the 
amounts  claimed  or  used  for  matching 
were  in  accordance  with: 

(1)  49  CFR  Part  90,  Appendix  A. 
paragraph  8b,  and 

(2)  Part  1  and  Part  140  of  this  chapter 
which  prohibit  Federal  participation  in 
(i)  certain  maintenance,  administration, 
supervision,  and  overhead  costs  of  the 
SHA,  and  (ii)  costs  which  have  not  been 
incurred  by  the  SHA,  such  as  in-kind 
contributions. 

912.5    SNA  r«sponsit)iHti«*. 

(a)  The  SHA  is  responsible  for 
ensuring  that  its  operations  are  audited 
in  accordance  with  49  CFR  Part  90  and 
that  findings  reported  in  the  audit  are 
properly  resolved.  The  SHA  shall  submit 
copies  of  the  following  documents  to  the 
Federal  Highway  Administration 
(FHWA)  and  the  Department  of 
Transportation  (DOT),  Office  of 
Inspector  General  (OIG): 

(1)  The  audit  report  on  its  operations, 

(2)  Any  management  letters  that  are 
issued  in  connection  with  the  audit,  and 

(3)  The  plan  for  correction  of  reported 
findings. 

(b)  The  SHA  is  responsible  for 
ensuring  that  subrecipients  receiving 
Federal-aid  highway  funds  through  the 
SHA  are  audited  in  accordance  with 
9  12.3.  The  SHA  shall  receive  and  retain 
the  audit  reports  issued  on  the 
operations  of  subrecipients.  When 
requested  by  FHWA,  the  SHA  shall 
provide  copies  of  these  audit  reports  to 
FHWA. 

Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125-0502.) 

912.7    CognJzant  agency  r«spon8lblHtl««. 

When  the  Office  of  Management  and 
Budget  (OMB)  designates  the  DOT  as 
the  cognizant  agency  for  an  SHA.  the 
FHWA  and  the  OIG  will  share  the 
cognizant  agency  responsibilities 
identified  in  49  CFR  Part  90,  Appendix 
A.  paragraph  11.  FHWA  is  responsible 
for  ensuring  that  audits  are  made, 
reports  are  received,  findings  are 
resolved,  and  corrective  actions  are 
taken.  The  OIG  is  responsible  for 
ensuring  that  audits  comply  with  the 
audit  requirements,  providing  technical 
advice,  and  advising  the  SHA  when  the 
OIG  determines  that  the  audit  does  not 
meet  the  audit  requirements. 

912.9    FHWA  program  ravtows. 

Nothing  in  this  part  precludes  the 
FHWA  from  performing  program 
reviews  on  the  operations  of  a  State  or 
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local  government  agency  which  has 
received  Federal-aid  highway  funds. 

9  12.1 1    SHA  internal  audit  function. 

The  SHAs  are  encouraged  to  maintain 
an  effective  internal  audit  function.  This 
function  is  a  valuable  internal  control 
and.  as  such,  should  be  evaluated  by  the 
independent  auditor  as  part  of  the 
internal  control  review.  The 
independent  auditor  should  rely  on  the 
work  of  the  internal  auditors  to  avoid 
duplication  of  audit  work. 

91^13    AudHcoata. 

Notwithstanding  the  provisions  of  49 
CFR  Part  90.  Appendix  A.  paragraph  16. 
SHAs  desiring  reimbursement  from 
FHWA  for  audit  costs  shall  claim  those 
costs  in  accordance  with  Part  140. 
Subpart  H  of  this  chapter. 

(PR  Doc.  86-14148  Filed  &-23-88:  8:45  am] 

BILUNO  CODE  W10-22-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  255 

IDocket  No.  R-66-1181;  FR-19051 

Multifamlly  Housing  Mortgage 
Insurance — Deregulation  of  Rents 

Correction 

In  FR  Doc.  86-12594.  beginning  on 
page  20264  in  the  issue  of  Wednesday, 
June  4, 1986,  make  the  following 
correction: 

9255.703    [Corrwted] 

On  page  20274,  in  the  middle  column, 
in  §  255.703,  in  the  last  line  of  paragraph 
(c)(2)(i).  "June  4"  should  read  "July  21". 

BtLUNO  COOC  ISOS-OI-M 


NAVAJO  AND  HOPI  INDIAN 
RELOCATION  COMMISSION 

25  CFR  Part  700 

New  Lands  Administration;  Graziftg 
Regulations 

agency:  Navajo  and  Hopi  Indian 

Relocation  Commission. 

ACTION:  Interim  final  rule  with  comment 

period. 

SUMMARY:  These  rules  establish  grazing 
regulations  for  the  lands  which  have 
been  acquired  pursuant  to  Pub.  L  96-305 
for  the  use  of  Navajo  families  required 
to  relocate  under  Pub.  L  93-531. 


DATES:  Interim  final  rule  effective  June 
24,  1986.  Comments  must  be  received 
on  or  before  July  24,  198& 

ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Director.  Navajo  and 
Hopi  Indian  Relocation  Commission, 
P.O.  Box  KK,  Flagstaff,  Arizona  86002. 

FOR  FURTHER  INFORMATION  CONTACT 

Sue  Crystal  (Attorney),  Navajo  and  Hopi 
Indian  Relocation  Commission,  at  (602) 
779-2721.  or  Daniel  Jackson,  Phoenix 
Area  Office,  Bureau  of  Indian  A^airs, 
Department  of  the  Interior,  at  (602)  241- 
5190. 

SUPPlfMENTARY  INFORMATION:  Pub.  L. 
96-305  provides  for  the  acquisition  of 
land  for  the  use  of  Navajo  families  who 
are  required  to  relocate  under  the  terms 
of  Pub.  L.  93-531.  The  Navajo  Tribe, 
pursuant  to  the  authority  in  Pub.  L.  96- 
305.  selected  215,000  acres  of  land  in 
Arizona  which  has  been  acquired  by  the 
Federal  Government  and  is  now  held  in 
trust  for  the  Navajo  Tribe.  35,000  acres 
have  been  selected  in  New  Mexico  but 
have  not  yet  been  acquired.  An 
additional  150,000  acres  of  land  owned 
in  fee  by  the  Navajo  Tribe  was  selected 
and  will  be  made  available  as  part  of 
the  lands  selected  for  resettlement 
purposes. 

25  U.S.C.  640d-10(h)  of  Pub.  L  96-305 
provides  that  the  lands  that  have  been 
acquired  for  resettlement  purposes  shall 
be  administered  by  the  Commission 
until  relocation  is  complete.  The  1986 
Interior  Appropriations  Bill  (Pub.  L  99- 
190)  provided  construction  funds  to  the 
Bureau  of  Indian  Affairs  for  the  purpose 
of  building  replacement  homes  on  the 
resettlement  lands.  The  Commission  and 
the  BIA  have  been  working  closely 
together  to  plan  for  the  actual 
resettlement  of  those  families  who  are 
physically  residing  on  the  Hopi 
Partitioned  Lands  to  the  New  Lands. 
The  grazing  regulations  which  are  the 
subject  of  this  rule  have  been  developed 
jointly  by  the  BIA  and  the  Commission 
pursuant  to  the  Secretary's  authority  to 
protect  Indian  lands  against  waste  and 
the  Commission's  authority  to 
administer  the  New  Lands.  Under  25 
U.S.C.  640d-ll(i),  the  Commission  is 
authorized  to  call  upon  any  department 
to  assist  in  the  completion  of  the 
relocation  program.  Since  the  BIA  has 
an  established  grazing  program  and 
available  personnel  to  administer 
grazing,  the  Commission  has  called  upon 
the  BIA  to  assist  in  this  effort. 

These  regulations  will  apply  to  the 
New  Lands  acquired  for  relocation 
purposes.  Pub.  L.  96-305  provides  that 
the  New  Lands  "shall  be  used  solely  for 


the  benefit  of  Navajo  families  residing 
on  the  Hopi  Partitioned  Lands  as  of  the 
date  of  this  subsection  who  are  awaiting 
relocation  under  the  Act."  Pub.  L  96-305 
was  signed  into  law  on  July  8, 1980. 
Thus,  in  order  to  qualify  for  grazing 
privileges,  individuals  must  have  been 
residing  on  the  HPL  on  that  date.  To 
receive  a  grazing  permit,  the  permittee 
must  move  from  the  HPL  and  have  not 
previously  received  their  relocation 
benefits.  Individuals  who  do  not  move 
from  the  HPL  will  not  be  eligible  to  hold 
grazing  permits  on  the  New  Lands.  The 
number  of  sheep  units  that  each 
permittee  will  be  entitled  to  own  will  be 
based  on  the  BIA  livestock  inventory 
conducted  in  1975  or  80  SUYL, 
whichever  is  less. 

The  priority  system  is  designed  to 
allow  those  who  are  presently  grazing 
livestock  to  have  the  opportunity  to 
continue  a  grazing  lifestyle.  Those 
individuals  who  are  currently  grazing 
livestock  have  the  greatest  need  to 
continue  to  graze  livestock  on  the  New 
Lands.  The  second  priority  will  go  to 
those  individuals  who  had  grazing 
permits  on  the  HPL,  issued  by  the  BIA. 
but  may  not  have  renewed  their  permits 
for  the  present  time.  Priority  will  be 
given  in  descending  order  to  those  who 
had  permits  through  1985, 1984, 1983. 
1982, 1981.  and  1980.  Once  the  grazing 
demands  in  priorities  1  and  2  have  been 
met.  then  consideration  will  be  given  to 
applicants  who  physically  resided  on 
the  HPL  in  July.  1980  but  who  have  no 
grazing  permits.  This  priority  system 
will  accommodate  those  people  who 
have  the  greatest  need  to  replicate  a 
traditional  grazing  lifestyle  on  the  New 
Lands. 

The  carrying  capacity  of  the  New 
Lands  will  be  determined  by  the  BIA 
Area  Director,  Navajo  Area  Office,  who 
will  set  the  stocking  rate  and  have  the 
authority  to  adjust  that  rate  as 
conditions  warrant.  The  permits  will  be 
issued  by  the  Area  Director  and  each 
individual  may  only  graze  as  many 
livestock  as  are  allowed  under  the 
permit.  The  duration  of  the  permits  will 
initially  be  for  a  five-year  period  and 
shall  be  automatically  renewable  until 
terminated.  Any  amendments  made  to 
these  regulations  will  automatically 
become  a  condition  of  any  permits 
which  have  been  issued.  Any  Navajo 
who  holds  a  valid  grazing  permit  issued 
under  these  regulations  may  pass  it  on 
to  his  heirs  through  inheritance. 

Sections  700.717  and  700.721  make 
provision  for  livestock  trespass  and 
impoundment  and  disposal  of 
unauthorized  livestock.  These  sections 
are  basically  consistent  with  the  BIA's 
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regMlatJaaf  applicafale  to  those  who  will 
be  reoeivlBg  pennito. 

The  BIA  Area  Directareiid  the 
pennittees  who  are  assigned  to  a 
specific  taoge  unit  will  develop  a  raoge 
manageneat  plan  for  each  lok. 
includii^  stoduag  rate,  grazing 
schadole,  provisioB  for  operatton  and 
mainteaance  of  range  iaoprovements, 
and  needs  assessments  for  range  and 
livestock  improveaients.  This  will  allow 
those  individuals  who  are  grazing  in  a 
particular  unit  to  have  a  sigmficant 
anaount  of  input  into  the  BaaaageBott  of 
that  unit 

Section  700.725  provides  that  grazing 
pennits  cannot  be  asstgned, 
subpermitted.  or  transferred  without  the 
consent  of  the  Area  Director.  As  a 
practical  matter,  a  sub-permitting  and 
assignment  can  result  in  problems  with 
the  enforcement  of  range  management 
plans.  This  provision  will  insure  that 
such  actions  do  not  compromise  the 
effective  grazing  management  plan. 
Permits  may  be  revoked  or  withdrawn 
on  30-day8  notice  for  violation  of  the 
plan,  non-payment  of  grazing  fees,  or 
termination  of  the  trust  status  of  the 
permittee's  land.  The  Area  Director  may 
establish  a  grazing  fee  on  the  New 
Lands.  If  fees  are  to  be  charged,  they 
will  be  collected  prior  to  the  issuance  of 
a  permit  If  grazing  fees  are  collected, 
they  will  be  payable  to  the  Navajo  Tribe 
for  the  maintenance  of  range 
improvements  on  the  New  Lands.  Any 
of  the  provisions  in  these  regulations 
may  be  amended  as  needed  and  any 
amendments  so  made  will  be 
automatically  incorporated  as  part  of 
the  existing  permits  on  the  next  October 
31sl  following  the  effective  date  of  the 
amendment.  This  will  apply  to  any 
changes  made  as  a  result  of  comments 
received  and  incorporated  into  the  final 
regulations.  This  is  designed  to  insure 
that  the  BIA  does  not  have  to  wait  imtil 
the  five-year  permit  tenure  expires  prior 
to  making  any  amendments  effective. 

These  regulations  are  being  published 
as  an  Interim  Final  Rule  because  of  the 
timeframe  involved  in  the  movement  of 
eligible  individuals  to  the  New  Lands. 
Although  the  Commission's  original 
deadline  of  July  7, 1988  for  the 
completion  of  relocation  will  not  be  met, 
there  is  considerable  urgency  to  begin  to 
move  at  least  those  individuals  who  are 
physically  residing  on  the  HPL  as  soon 
as  possible.  The  majority  of  those 
families  are  dependent  in  some  fashion 
on  grazing  and  must  be  assured  that  a 
grazing  permit  will  be  issued  prior  to 
their  moving  to  the  New  Lanc^.  The  BIA 
is  in  the  process  of  developing  a  pilot 
project  to  move  some  families  to  the 
New  Lands  within  the  next  two  months. 


It  is,  therefore,  necessary  for  these 
ragulatioBS  to  becoiae  effective 
immediately  so  that  grazing  pennits  can 
be  issued  to  those  famiUes. 

The  principal  antkor  of  this  final 
rulenaking  is  Daniel  fackson.  Bureau  of 
Indian  Afiaira.  Department  of  the 
Interior. 

List  of  Sub|«ct8  IB  25  CFR  Pert  780 

Administrative  practice  and 
procedare.  Conflict  of  interests.  Freedom 
of  Information,  Grant  program — Indians, 
In(fian-  claims,  Privacy.  Real  property 
acquisition.  Relocation  Assistance,  and 
New  Lands  Administration. 

PART  70»-{  AMENDED] 

Accordingly,  the  Commission  is 
amending  25  CFR  Part  700  as  fi^ows: 

1.  The  authority  for  Part  700  is  revised 
to  read  as  foUows: 

Aatfiarily:  R.S.  465,  2117,  as  amended,  sec. 
3,  26  Stat.  795,  sec  1,  2S  Stat  305,  as 
amended;  2S  U.S.C.  9, 179, 387, 345.  402, 
640(dH0(h):  Pub.  L  9Q-1W. 

2.  Subpart  Q  is  added  to  read  as 
follows: 

Subpwt  O— New  Lawto  Grazing 

700701     Definitions. 

700.703    Authonty. 

700.705     Objectives.-^ 

700.707    Regulations;  scope. 

700.709    Carrying  capacities. 

700u711     Crazing  privileges. 

700.713    Crazing  permits. 

700.715    Tenure  of  grazing. 

700717    Livestock  trespass. 

700719    Control  of  livestock  diseases  aad 

parasites. 
700.721    Impoundment  and  disposal  of 

onaathorized  livestock. 
700.723    Range  management  plans. 
700.725    Assignment  modiftcation,  and 

cancellatioii  of  grazing  permits. 
700.727    Establishment  of  grazing  fees. 
70a729    Amendmeots. 

Subpart  O— N«w  Lands  Grazing 

{700.701    DeflnWona. 

(a)  "Act"  means  Pub.  L.  93-531  (88 
Stat  1712.  25  U.S.C.  640  et  seq.)  as 
amended  by  Pub.  L.  96-305. 

(b)  '*New  Lands"  means  the  land 
acquired  for  the  use  of  relocatees  under 
the  authority  of  Pub.  L  96-305,  25  U.S.C. 
640d-10.  These  lands  include  the  250.000 
acres  of  lands  acquired  by  the  Navajo 
and  Hopi  Indian  Relocation  Commission 
and  added  to  the  Navajo  Reservation 
and  150,000  acres  of  private  lands 
previously  owned  by  the  Navajo  Nation 
in  fee  and  to  be  taken  in  trust  by  the 
United  States  pursuant  to  25  U.S.C. 
640d-10. 

(c)  "Area  Director"  means  the  Bureau 
of  Indian  Affairs  Navajo  Area  Director 
in  Window  Rock. 


(d)  "Secretary"  means  the  Secretary 
of  the  Interior.  Reference  to  approval  or 
other  action  by  the  Secretary  will  also 
include  approval  or  other  action  by  a 
Federal  of&cer  under  delegated 
authority  from  the  Secretary. 

(e)  'Tribe"  means  the  Navajo  Nation. 

(f)  "Rai^e  unit"  means  a  tract  of  range 
land  designated  as  a  management  unit 
for  administration  of  grazing. 

(g)  "Range  management  plan"  means 
a  range  plan  for  a  specific  range  unit 
that  will  provide  for  a  sustained  forage 
production  consistent  with  soil, 
watershed,  wildlife  and  other  values. 

(h)  "Stocking  Rale"  means  the 
authorized  stocking  rate  by  range  unit  as 
determined  by  the  Secretary.  The 
stocking  rale  shall  be  based  on  forage 
production,  range  utilization,  land 
management  applications  being  applied, 
and  range  improvements  in  place  to 
achieve  uniformity  of  grazii^  under 
sustained  yield  management  principles. 

(i)  "Grazing  Permit"  means  a 
revocable  privilege  granted  in  writing, 
limited  to  entering  on  and  utilizing 
forage  by  domestic  livestock  on  a 
specified  tract  of  land.  The  term  as  used 
herein  shall  include  written 
authorizations  issued  to  enable  the 
crossing  or  trailing  of  domestic  livestock 
across  specified  tracts  or  range. 

(j)  "Animal  Unit"  (AU)  means  one 
adult  cow  with  imweaned  calf  by  her 
side  or  equivalent  thereof  based  on 
comparative  forage  consumption. 
Accepted  conversion  factors  are:  Sheep 
and  Goats — one  ewe,  doe,  buck,  or  ram 
equals  0.25  A.U.;  Horses  and  Mules — 
one  horse,  mule,  donkey,  or  burro  equals 
1.25  A.U. 

(k)  "Sheep  Unit"  means  one  ewe  with 
lamb  at  side  or  a  doe  goat  with  kid. 

(1)  "A.U.M."  means  cme  animal  unit 
grazed  for  one  month. 

(m)  "S.U.YXm"  means  one  sheep  unit 
grazed  yearlong. 

(n)  "HPL"  means  the  area  partitioned 
to  the  Hopi  Tribe  pursuant  lo  Pub.  L  93- 
531  known  as  the  Hopi  Partitioned  Land. 

§700.703    Authority. 

It  is  within  the  authority  of  the 
Secretary  of  the  Interior  lo  protect 
Indian  tribal  lands  against  waste.  It  is 
within  the  authority  of  the  Navajo  and 
Hopi  Indian  Relocation  Commission  to 
administer  the  New  Lands  added  to  the 
Navajo  Reservation  pursuant  to  25 
U.S.C  640(dH0. 

S70a705    ObjMsttvM. 

It  is  the  purpose  of  the  regulations  in 
this  part  to  aid  the  Navajo  Indians  in 
achievement  of  the  following  objecUves: 
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(a)  The  preservation  of  the  forage,  the 
land,  and  the  water  resources  on  the 
New  Lands. 

(b)  The  resettlement  of  Navajo 
Indians  physically  residing  on  the  Hopi 
Partitioned  Lands  to  the  New  Lands. 

{700.707    Regulatlona;  scope. 

The  grazing  regulations  in  this  part 
apply  lo  the  New  Lands  within  the 
boundaries  of  the  Navajo  Reservation 
held  in  trust  by  the  United  States  for  the 
Navajo  Tribe  which  lands  were  added 
to  the  Navajo  Reservation  pursuant  to 
25  U.S.C.  640{d)-10.  25  CFR  Parts  166 
and  167  are  not  applicable  to  the  New 
Lands. 

{  700.709    Carrying  capacities. 

The  Area  Director.  Navajo  Area 
Office,  will  set  the  slocking  rale  and 
adjust  thai  rate  as  conditions  warrant 

§  700.71 1    Grazing  privilages. 

(a)  Navajo  individuals  over  18  years 
of  age  at  the  time  of  application  for  a 
permit  who  (i)  physically  resided  on  the 
Hopi  partitioned  lands  on  July  8, 1980, 
(ii)  who  have  not  received  relocation 
benefits  under  P.L  93-531,  and  (iii)  who 
relocate  from  the  HPL,  will  be  eligible 
for  a  grazing  permit  for  the  number  of 
sheep  units  year  long  ("SUYL")  thai  he/ 
she  had  listed  on  the  Project  Officer's 
Livestock  Inventory  in  1975,  or  80  SUYL, 
whichever  is  less  under  the  following 
priorities: 

(1)  First  priority  will  be  given  to  those 
Navajo  individuals  presently  grazing 
livestock  under  a  vaUd  grazing  permit 
on  the  HPU 

(2)  Second  priority  will  be  given  to 
those  Navajo  individuals  who  had  valid 
grazing  permits  on  the  HPL  issued  by 
the  Hopi  Partitioned  Lands  Office, 
Phoenix  Area  Office,  BL\  ( 'HPLO").  or 
its  predecessor,  but  who  for  some 
reason  elected  not  to  renew  their 
permits.  Within  this  category,  priority 
will  be  given  to  those  with  permits 
through  1985, 1984,  then  1983, 1982. 1981, 
and  1980. 

(3)  When  the  grazing  demands  in 
categories  1  and  2  above  are  satisfied, 
consideration  will  then  be  given  to 
applicants  who  physically  resided  on- 
the  HPL  on  July  8, 1980,  and  who 
relocate  from  the  HPL,  that  do  not  fall 
within  the  stated  categories. 

(b)  If  an  individual  who  meets  the 
eligibility  under  the  priorities  listed 
above  had  no  1975  livestock  inventory, 
then  his  permit  will  be  based  on  the 
number  of  animal  units  permitted  by  the 
HPL  in  1980. 

{700.713    Grazing  pennits. 

All  livestock  grazed  on  the  New 
Lands  must  be  covered  by  an  authorized 


grazing  permit  issued  by  the  Area 
Director.  The  number  of  livestock  that 
may  be  grazed  under  each  permit  shall 
be  the  number  originally  permitted 
under  these  regulations,  plus  or  minus 
any  changes  indicated  by  changes  in  the 
slocking  rate. 

{  700.71S    TwMirs  of  grazhig  permits. 

All  active  regular  grazing  permits 
shall  be  for  five  years  and  shall  be 
automatically  renewed  until  terminated. 
After  their  initial  issuance,  grazing 
permits  run  during  the  grazing  season  of 
October  31  of  each  year  lo  the  following 
October  30.  Amendments  lo  these 
regulations  extending  or  limiting  the 
tenure  of  grazing  permits  are  applicable 
and  become  a  condition  of  all  previously 
granted  permits.  Amendments  to  grazing 
permits  which  result  from  amendments 
to  these  regulations  become  part  of 
existing  grazing  permits  on  the  next 
October  31  following  the  effective  date 
of  the  amendment  to  these  regulations. 
A  grazing  permit  may  be  passed  on 
through  inheritance. 

{700.717    Uvestock  treapsss. 

The  owner  of  any  livestock  grazing  in 
trespass  on  the  New  Lands  is  liable  to  a 
civil  penalty  of  $1  per  head  per  day  for 
each  animal  in  trespass,  together  with 
the  replacement  value  of  the  forage 
consumed  and  a  reasonable  value  for 
damages  to  property  injured  or 
destroyed.  The  Area  Director  may  take 
appropriate  action  to  collect  all  such 
penalties  and  damages  and  seek 
injimctive  relief  when  appropriate.  All 
payments  for  such  penalties  and 
damages  shall  be  paid  to  the  Area 
Director  for  use  as  a  range  improvement 
fund.  The  following  acts  are  prohibited: 

(a)  The  grazing  upon  or  driving  across 
any  of  the  New  Lands  of  any  livestock 
without  an  approved  grazing  or  crossing 
permit; 

(b)  Allowing  livestock  to  drift  and 
graze  on  lands  without  an  approved 
permit; 

(c)  The  grazing  of  livestock  upon 
lands  within  an  area  closed  to  grazing  of 
the  class  of  livestock: 

(d)  The  grazing  of  livestock  by 
permittees  upon  any  land  withikawn 
from  use  for  grazing  purpose  to  protect  it 
from  damage,  after  receipt  of  notice 
from  the  Area  Director  and 

(e)  Grazing  livestock  in  excess  of 
those  ntunbers  and  kinds  authorized  on 
a  livestock  grazing  permit  approved  by 
the  Area  Director. 


{700.719    Control  Of  Nvestock 


Whenever  livestock  within  the  New 
Lands  become  infected  with  contagious 
or  infectious  diseases  or  parasites  or 


have  been  exposed  thereto,  such 
livestock  must  be  treated  and  the 
movement  thereof  restricted  in 
accordance  with  applicable  laws. 

{70a721    Impoundment  and  disposal  Of 
unauthorized  livestock. 

Unauthorized  livestock  within  any 
range  imit  of  the  New  Lands  which  are 
not  removed  therefrom  within  the 
periods  prescribed  by  the  regulation  will 
be  impounded  and  disposed  of  by  the 
Area  Director  as  provided  herein. 

(a)  When  the  Area  Director 
determines  thai  unauthorized  Uvestock 
use  is  occurring  and  has  definite 
knowledge  of  the  kind  of  unauthorized 
livestock,  and  knows  the  name  and 
address  of  the  owners,  such  livestock 
may  be  impounded  any  time  after  five 
days  after  written  notice  of  intent  to 
impoimd  unauthorized  Uvestock  is 
mailed  by  certified  mail  or  personaUy 
delivered  lo  such  owners  by  their  agent 

(b)  When  the  Area  Director 
determines  that  imauthorized  Uvestock 
use  is  occurring  but  does  not  have 
complete  knowledge  of  the  number  and 
class  of  Uvestock  or  if  the  name  and 
address  of  the  owner  thereof  are 
unknown,  such  Uvestock  wiU  be 
impounded  anytime  after  15  days  afler 
the  date  of  a  General  Notice  of  Intent  to 
Impound  unauthorized  livestock  is  first 
published  in  the  local  newspaper, 
posted  at  the  nearest  chapter  house,  and 
in  one  or  more  local  trading  posts. 

(c)  Unauthorized  Uvestock  on  the  New 
Lands  which  are  owned  by  persons 
given  notice  under  paragraph  (a)  of  this 
section,  and  any  imauthorized  Uvestock 
in  areas  for  which  notice  has  been 
posted  and  published  under  paragraph 
(b)  of  this  section,  will  be  impounded 
without  further  notice  anytime  within 
the  twelve  month  period  immediately 
following  the  effective  date  of  the 
notice. 

(d)  FoUowing  the  impoundment  of 
unauthorized  livestock,  a  notice  of  sale 
of  Impounded  Uvestock  or  unauthorized 
Uvestock  wiU  be  pubUshed  in  the  local 
newspaper,  posted  at  the  nearest 
chapter  house,  and  in  one  or  more  local 
trading  posts.  The  notice  will  describe 
the  Uvestock  and  specify  the  date,  time, 
and  place  of  sale.  The  dale  set  shaU  be 
at  least  5  days  after  the  publication  and 
posting  of  such  notice. 

(e)  TTie  owners  or  their  agent  may 
redeem  the  livestock  anytime  before  the 
time  sel  for  the  sale  by  submitting  proof 
of  ownership  and  paying  for  all 
expenses  incurred  in  gathering, 
impounding,  and  feeding  or  pasturing 
the  livestock  and  any  trespass  fees  and/ 
or  damages  caused  by  the  animals. 
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(f]  Livestock  erroaeously  impouaded 
shall  be  retunied  to  the  netful  owner, 
and  all  expenses  accniing  thereto  shall 
be  waived. 

(g]  If  the  livestock  are  not  redeemed 
before  the  tine  fix«d  for  Iheir  sak,  they 
shall  be  sold  at  public  aak  to  the  highest 
bidder.  Whoi  livestock  are  sold 
pursuant  to  this  regulation,  the  Area 
IKrector  shall  furnish  the  buyer  a  bill  of 
sale  or  other  written  instrument 
evidencing  the  sale. 

(h)  The  proceeds  of  any  sale  of 
impounded  livestock  shall  be  applied  as 
follows: 

(1)  To  the  pajrment  of  aH  expenses 
incurred  by  Ae  United  States  in 
gathering,  impounding,  and  fieeding  or 
pasturing  the  iivestodc 

(2)  Trespass  penalties  assessed 
pursuant  to  f  700.717  shall  be  paid  to  a 
separate  account  to  be  administered  by 
the  Area  Director  for  use  as  a  range 
imfHoveraent  fund  for  the  New  Loads; 

(3)  Any  remaining  araoont  sbaU  be 
paid  over  to  the  owner  of  said  livestock 
upon  his  sulunitting  proof  of  ownership. 
Any  proceeds  remaining  after  payment 
of  the  first  and  second  items  noted 
above  not  claimed  within  one  year  from 
the  date  of  sale,  will  be  credited  to  the 
United  States. 


or  modificatioo  because  of  trust 
termination,  the  action  shall  be  effected 
on  the  next  anniversary  date  of  the 
grazing  pennit  following  the  date  of 
notice. 


S70a723    nanje  management 

The  Area  Director  and  the  permittees 
will  develop  a  range  management  plan 
for  each  range  unit.  The  plan  will 
include  but  not  be  limited  to  the 
following: 

(a)  Goals  for  iaiproving  vegetative 
productivity. 

(b)  Incentives  for  carrying  out  the 
goals. 

(c)  Stocking  rate. 

(d)  Grazing  schedule. 

(e)  Wildlife  management. 

(f)  Needs  assessment  for  range  and 
livestock  improvements. 

(g)  Schedule  for  operation  and 
maintenance  of  existing  range 
improvements. 

9700.72S    AMignmant. nKMiincatlon, and 
canoaMatloit  of  grazing  permits. 

(a)  Crazing  permits  shall  not  be 
assigned,  sub-permitted,  or  transferred 
without  the  consent  of  the  contracting 
parties  and  the  approval  of  the  Area 
Director. 

(b)  The  Area  Director  may  revoke  or 
withdraw  all  or  any  part  of  a  grazing 
permit  by  cancellation  or  modification 
on  30  days'  written  notice  for  violation 
of  the  permit  or  of  the  management  plan, 
non-payment  of  grazing  fees,  violation  of 
these  regulations,  or  because  of  the 
termination  of  the  trust  status  of  the 
permitted  land.  In  case  of  cancellation 


%  700.717   Ealatalatonanl  ol  gming  faaa. 

(a)  The  Area  Director  may  establish  a 
minimum  acceptable  grazing  fee  per 
SUYL  If  a  grazing  fee  is  established,  it 
shall  apply  to  all  grazing  privileges  on 
the  New  Lands.  The  Area  Director  will 
collect  each  year's  fee  annually  in 
advance  of  &e  commencement  of  each 
grazing  season  as  detined  in  S  700.715. 

[b]  Grazing  fees  collected  under  this 
section  will  be  placed  in  a  separate 
account  to  be  administered  by  the  Area 
Director  and  will  be  utilized  for  the 
operation  and  maintenance  of  existing 
and  any  future  range  improvements. 


(700.729 

These  regulations  may  be  amended  or 
superseded  as  needed.  Amendments  or 
superseding  regulations  are 
automatically  incorporated  as  part  of 
existing  permits  on  the  next  October  31 
following  the  effective  date  of  the 
amendment  or  superseding  regulation. 
Ralph  A.  WalkiBS.  |r, 
CbairnuiB. 

[FR  Doc.  ae-14146  Filed  6-23-86;  8>I5  am] 
ILLWa  COOe  TMO  1  ■ 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Pert  765 

Rulee  Applicable  to  ttie  PuMe 
AOENCV:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 


:  This  document  removes 
fi  705.3  from  title  32  of  the  Code  of 
Federal  Regulations.  This  action  is 
being  taken  because  the  underlying 
regulation.  Marine  Corps  Order  5510.1D, 
has  been  cancelled. 
EFFECTIVE  DATE:  June  24. 1986. 
FOR  FURTHefl  INFORMATION  CONTACT: 
Mrs.  B.L  Thompson.  (202)  694-1452. 

List  of  Subjects  in  32  CFR  Part  765 

Federal  building  and  facilities. 
Military  law.  National  defense.  Seals 
and  insignia.  Security  measures. 

PART  765-{AMENDED] 

Accordingly,  32  CFR  Part  785  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  765 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 10  U.S.C  133.  5031. 
6011.  unless  otherwise  noted. 


|7a&J   (na«evadl 

2.  Secticn  7S5.3  is  removed. 

Dated:  June  19. 1966. 
Harold  L.  Stdkr.  |r, 

CDR./AGC.  USN,  Federal  Register  LiaJeon 

Officer. 

[FR  Doc  86-14199  Filed  S-S-Sa;  6:45  an) 


DEPARTMENT  OF  EDUCATION 
34€FRPert700 

Educational  Reaearch  Grant  Program 

agency:  Department  of  Education  (ED). 
ACTION:  Final  regulations;  correction. 

summary:  ED  is  making  a  change  in  the 
preamble  and  correcting  an  error  in  the 
Rnal  regulations  for  the  Educational 
Researdi  Grant  Program  published  in 
the  Federal  Register  on  May  28. 1986  (51 
FR  19314). 

FOR  FURTNCR  INFORMATION  CONTACT 
Frank  Sobol  at  (202)  357-6210. 
SUPPLEMENTARY  INFORMATION:  Certain 

additional  errors  occurred  in  printing  the 
Educational  Research  Grant  Program 
regulations.  The  significant  errors  will 
be  corrected  in  a  separate  document 
published  by  the  Office  of  the  Federal 
Register.  Minor  typographical  errors  will 
be  corrected  by  the  Office  of  the  Federal 
Register  prior  to  publication  of  the 
relations  in  the  Code  of  Federal 
Regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.117,  Educational  Research  and 
Development) 

Dated:  )une  19, 1986. 
Chester  E.  Finn.  Ir.. 

Assistant  Secretary  and  Counselor  to  the 
Secretary. 

The  following  corrections  are  made  in 
FR  Doc.  86-11862.  final  regulations  for 
the  Educational  Research  Grant 
Program,  published  in  the  Federal 
Register  on  May  28, 1986  (51  FR  19314). 

1.  In  the  preamble,  the  address  and 
telephone  number  under  the  paragraph 

entitled  "FOR  FURTHER  INFORMATION 
CONTACT"  is  changed  to:  555  New  Jersey 
Avenue  NW.,  Room  627H,  Washington. 
DC  2020a  Telephone  Number.  (202)  357- 

62ia 

9700.31    [Corractadl 

2.  On  page  19316.  in  §  700.31(bKl). 
third  column,  line  21.  "(iii)"  is  changed 
to  "(iv)". 

[FR  Doc.  86-14214  Filed  6-23-86:  8:45  am] 
BHXINQCOOC  400l>.«t-M 


Federal  Regfaty  /  Vol.  51.  t»^6;  121  /  Tuegday.  Jane  24.  1986  /  Rules  and  RagiJationa 


34  CFR  Part  700 

EducatkHiel  Reeeardi  Qrant  Program 

Correction 

In  FR  Doc.  86-11862  beginning  on  page 
19314  in  the  issue  of  Wetkiesday,  May 
28, 1986,  make  the  following  corrections: 

§700.2   ICooeeladl 

1.  On  page  19315,  in  the  second 
column,  in  S  700.»(8)(1),  in  the  first  line. 
"Educational"  should  read  "Education", 
and  in  the  second  line,  "Administration" 
should  read  "Administrative**. 

§700.12    ICorrectad] 

2.  On  page  19316,  in  the  first  column. 
in  §  700.12(a)(13).  in  the  second  line,  "is" 
should  read  "in". 

§700l30    (Corrected] 

3.  On  the  same  page,  in  the  second 
column,  in  S  70a30(a).  in  the  fourth  line, 
insert  "in"  after  "criteria", 

§700.91    [Corrected] 

4.  On  the  same  page,  in  the  third 
column.  In  S  70a31(b)(2)  introductory 
text,  in  the  second  line.  *lb)(l)"  should 
read  "(b)(l)(ir. 

5.  On  page  19317,  in  the  first  coloran. 
in  1 700.31(f)(2)(i),  in  the  third  line,  insert 
"problems  of"  between  "of  and 
"American".  And  in  paragraph  (f)(2)(lv). 
fai  the  fourth  line,  "an"  should  read  "as". 

§700.33    ICarractad] 

&  On  the  same  page,  in  the  third 
column,  in  §  700.33(a),  in  the  ninth  line, 
"it"  should  read  "if",  and  in  the  eleventh 
line,  "pro|ect"  should  read  "proiects". 

BILUNO  CODE  1S05-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-6-FRL-3037-21 

Promulgation  of  Implementation  Plana; 
Oklahoma;  Visibility  Protecboo 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

SUMMARY:  In  this  action  EPA  is 
promulgating  Federal  regulations  for 
visibility  monitoring  and  visibility  new 
source  review  (NSR)  for  Oklahoma.  The 
regulations  were  proposed  for  34  states 
at  49  FR  42670  on  October  23, 1984.  No 
comments  were  received  on  the 
proposal  specific  to  Oklahoma. 
Oklahoma  submitted  a  State 
implementation  plan  (SIP)  reviaioii  on 
July  12, 1985,  to  avoid  final  action  on  this 
proposal  However,  the  SIP  revision 


does  not  aieet  the  requirements  far 
visibility  monitoring  and  visibiUty  NSR. 
Therefore,  EPA  is  promulgating  Federal 
regulations  for  Oklahoma  today. 
EFFCcnve  dates:  This  action  will 
become  effective  on  July  24. 1986. 
FOR  FURTHER  INFONMATION  CONTACT: 
John  Crocker,  Air  Programs  Brandi.  EPA 
Region  6. 1201  Ehn  Street  Dallas.  Texas 
7527a  telephone  (214)  767-8850  or  (FTS) 
729-9850. 

ADDRESSES:  Docket  A-e4-32  was 
established  for  this  rulemaking  and  can 
be  inspected  Monday  through  Friday 
between  8:00  a.m.  and  4:00  p.m.  at  EPA's 
Central  Docket  Section,  West  Tower 
Lobby.  Gallery  1. 401  M  Street.  8W.. 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
SUFPI.EMENTARY  INFORMATION: 

Backyeund 

Section  169A  of  the  Clean  Air  Act 
(Act).  42  U.S.C.  7491,  requires  visibility 
protection  for  mandatoiy  Class  I  Federal 
areas  where  EPA  has  detenninad 
visibility  is  an  important  value. 
"Mandatory  Class !  Federal  areas**  are 
certain  national  parks,  wilderness  areas, 
and  international  parks,  as  described  in 
section  l«2(a)  of  the  Act  42  U.S.C. 
7472(a).  The  mandatory  Class  I  Federal 
areas  where  visibility  is  an  important 
value  are  identified  in  EPA  regulations 
at  40  CFR  81.400-437.  Section  lOQA 
specifically  requires  EPA  to  proaiulgate 
regulations  requiring  certain  States  to 
amend  their  SIPs  to  provide  visibiUty 
protection.  On  December  2. 1980.  EPA 
promulgated  the  required  visibility 
regulations  at  45  FR  80084.  codified  at  40 
CFR  51.300  et  seq.  In  December  1982.  the 
Environmental  Defense  Fund  (EDF)  filed 
a  citizen  suit  alleging  that  EPA  failed  to 
perform  a  nondiscretionary  duty  under 
section  110(e)  of  the  Act  to  promulgate 
visibility  SIPs  for  States  that  had  failed 
to  subnat  sudi  SIP  revisions  to  EPA.  The 
EPA  and  EDF  negotiated  a  settlement 
agreement  for  deficient  States  which  the 
court  approved  on  April  20, 1984. 

The  settlement  agreement  requires 
EPA  to  promulgate  visibility  SIPs  on  a 
specified  schedide  for  those  States  that 
have  not  submitted  visibility  SIP 
revisions  to  EPA.  (For  more  information 
on  the  settlement  agreement  see  49  FR 
20647  on  May  16, 1984.)  The  EPA 
proposed  SIP  revisions  for  34  States 
including  Oklahoma  on  October  23, 
1984.  at  49  FR  42870.  The  EPA 
promulgated  Federal  regulations  for 
visibility  NSR  for  16  States  and  a 
visibility  monitoring  strategy  for  19 
States  on  July  12. 1985.  at  SO  FR  28544. 
Fifteen  Sutes.  including  Oidahoma, 
submitted  draft  or  final  SIP  revisions 
designed  to  meet  the  visibility 


monitoring  requirements  of  51 J05. 
Ei^teen  States,  including  Oklahoma, 
submitted  draft  or  fmal  SIP  revisions 
designed  to  meet  the  visibility  NSR 
requirements  of  51.307.  The  settlement 
agreement  constrains  EPA  to  approve 
the  State  submittals  or  to  promulgate 
Federal  programs.  In  today's  action, 
EPA  is  promulgating  a  Federal  visibility 
monitoring  and  visibility  NSR  program 
(Sections  52.28,  62.27,  and  52.28)  for 
Oklahoma  in  order  to  meet  the 
settlement  agreement  schedule.  Federal 
programs  for  four  other  States  were 
previously  promulgated  on  Pebmary  13. 
1986.  at  51  FR  5504. 

Oklahoma  submitted  a  fmal  visibiUty 
plan  on  July  12. 1985.  EPA  has  reviewed 
the  submittal  and  has  found  it 
inadequate.  EPA  published  a  proposed 
disapproval  of  the  Oklahoma  submittal 
in  the  April  17, 1986.  Federal  Register 
and  is  taking  comment  on  it  (see  fil  FR 
13029).  If  EPA  should  reverse  its 
decision  on  the  adequacy  of  the 
submittal  it  would  revoke  today's 
promulgation. 

Comments 

The  EPA  took  comments  on  the 
proposed  disapprovals  and  Federal 
programs  in  tlu  fall  of  1084.  These 
comments  can  be  obtained  through 
Docket  A-84-32  at  EPA's  Central  Docket 
Section.  West  Tower  Lobby.  Gallery  1, 
401 M  Street  SW..  Washington.  DC 
20460.  All  major  issues  raised  during  tiie 
comment  period  were  addressed  in  the 
promulgation  notice  of  July  12. 1985.  at 
50  FR  28544.  No  comments  were 
received  on  the  proposed  rulemaking 
notice  specific  to  Oklahoma. 

Classificatiaa 

The  Administrator  certifies  pursuant 
to  the  provisions  of  5  US.C  606(b)  that 
the  attached  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Only  a  few  sources  will  be  required  to 
evaluate  the  potential  impact  on 
visibility  that  are  not  already  required  to 
do  so  onder  the  existing  PSD  program. 

The  rales  promulgated  today  do  not 
contain  any  information  collection 
requirements  subject  to  Office  of 
Maiugement  and  Budget  (OMB)  review 
under  the  Paperwork  Reduction  Act  of 
1980,  U.S.G  3501  et  seq. 

The  rules  have  l>een  submitted  to 
Cn^  for  review  under  Executive  Order 
12291.  Any  written  comments  from  ttiat 
office  have  been  placed  in  tlie  Docket 
A-84-S2. 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
dioxides.  Nitrogen  dioxide.  Lead. 
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Particulate  matter.  Hydrocarbons, 
Carbon  monoxide.  Incorporation  by 
reference. 

Dated:  |une  IS,  1986. 
Lm  M.  Tbofnas, 
Adminiatrator. 

PART  52-{  AMENDED] 

Part  52.  Chapter  1  of  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  LL—OMehoma 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.&C  7401-7042 

2.  Section  52.1933  is  added  to  read  as 
follows: 

952.1*33    VIsMMy protection. 

(a)  The  requirements  of  section  169A 
of  the  Clean  Air  Act  are  not  met 
because  the  plan  does  not  include 
approvable  procedures  meeting  the 
requirements  of  40  CFR  51.305  and 
51.307  for  protection  of  visibility  in 
mandatory  Class  1  Federal  areas. 

(b)  Regulations  for  visibility 
monitoring  and  new  sources  review.  The 
provisions  of  99  52.26,  52.27.  and  52.28 
are  hereby  incorporated  and  made  part 
of  the  applicable  plan  for  the  State  of 
Oklahoma. 

(PR  Doc.  86-14178  Filed  6-23-86:  8:45  am] 

■axancooct 


40  CFR  Part  60 

[AO-fRL-3035-«] 

Standarde  Of  Performance  for  New 
Stationary  Sourcee;  Metal  Cofl  Surface 
CoatinQ 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


performance  test.  The  language 
appeared  on  page  49617  in  the  Federal 
Reigister  on  Monday,  November  1, 1982 
(47  FR  49617). 

pon  RiRTHER  mpomiATiON  contact: 
Mr.  Sims  Roy,  Standards  Development 
Branch,  Emission  Standards  and 
Engineering  Division  (MD-13).  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711.  (919)  541-557a 

Dated:  )une  13, 1986. 
Don  R.  Clay, 

Deputy  Assistant  Administrator  for  Air  and 
Radiation. 

PART  60-{  AMENDED] 

40  CFR  Part  60  is  amended  as  follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  Sees.  101.  Ill,  114. 116, 301, 
Clean  Air  Act  as  amended  (42  U.S.C  7401, 
7411,  7414.  7616,  7801). 

2.  In  9  6a46e,  paragraph  (c)  is  revised 
to  read  as  follows: 

960.466    Test  methods  and  procedures. 
***** 

(c)  For  Method  25.  the  sampling  time 
for  each  of  three  runs  is  to  be  at  least  60 
minutes,  and  the  minimum  sampling 
volume  is  to  be  at  least  0.003  dry 
standard  cubic  meter  (DSCM);  however, 
shorter  sampling  times  or  smaller 
voliunes,  when  necessitated  by  process 
variables  or  other  factors,  may  be 
approved  by  the  Administrator. 

(PR  Doc  86-14064  Filed  6-23-86:  8:45  am] 


:  This  document  corrects 
language  in  the  final  standards  for  metal 
coil  surface  coating  to  clarify  the 
number  of  test  nms  required  for  the 
performance  test.  Recently  it  was 
brought  to  the  Agency's  attention  by  a 
State  agency  that  they  had  encountered 
difficulty  in  determining  the  number  of 
test  nms  required  by  the  standards.  It 
has  been  determined  that  a  phrase 
specifying  the  required  number  of  test 
runs  was  omitted  from  the  standards  by 
mistake.  As  originally  written,  the 
language  in  the  standards  could  have 
been  interpreted  to  require  only  one  test 
nm  during  the  performance  test.  This 
revision  changes  the  language  to  prevent 
misinterpretation  and  to  clarify  that 
three  test  runs  are  required  for  the 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Part  611 

Nondlacrlmination;  Compliance; 
Change  In  Procedure 

AOENCV:  National  Science  Foundation. 
action:  Final  rule. 

SUMMARY:  This  amendment  simplifies 
the  internal  NSF  procedure  for  final 
agency  approval  of  an  order  suspending, 
terminating,  or  refusing  to  grant  Federal 
financial  assistance  under  Title  VI  of  the 
Civil  Rights  Act  of  1964.  Final  internal 
agency  approval  of  an  order  will 
henceforth  be  made  by  the  Director  of 
the  National  Science  Foundation. 
EFFCCnvc  date:  June  24. 1986. 
AOoaESS:  Any  comments  should  be 
addressed  to:  Paralegal.  Office  of  the 
General  Counsel.  Room  501,  National 
Science  Foundation,  Washington,  DC 
20550. 


FOR  niRTMf  R  IHFORMATIOH  COMTACT 

Sukari  S.  Smith,  Paralegal,  Office  of  the 
General  Counsel.  National  Science 
FoundaUon,  Washington,  DC  20550,  202- 
357-9580  (this  is  not  a  toll-free  number). 
StJPPLEMCNTARV  INFORMATION: 
Background 

The  preexisting  regulation  had  called 
for  approval  by  the  Director  and  the 
National  Science  Board. 

Explanation  of  the  Change 

The  statute  calls  for  approval  by  the 
"head  of  the  agency".  In  the  case  of  the 
National  Science  Foundation,  the 
National  Science  Board  establishes  the 
policies  of  the  Foundation  [42  U.S.C. 
1863(a)l,  but  all  executive  and 
management  functions  (with  exceptions 
not  relevant  here)  are  assigned  by  the 
statute  or  the  Board  to  the  Director  [42 
U.S.C.  1864(b)l.  Thus,  the  Director  is 
generally  regarded  as  the  head  of  the 
agency  for  purposes  of  various  statutes 
that  use  the  term.  It  is  therefore 
appropriate  that  the  Director  approve 
any  specific  action  required  under  Title 
VI,  in  keeping  with  any  policy  on  the 
subject  prescribed  by  the  Board. 

Executive  Order  12291 

The  Foundation  has  determined  that 
this  action  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  of  February  17. 
1983  (3  CFR  1981  Comp.,  p.  127). 

This  change  involves  an  internal  rule 
of  agency  organization,  procedure,  or 
practice.  Therefore,  the  Foundation  finds 
public  comment  on  it  unnecessary. 

List  of  Subjects  in  45  CFR  Part  611 

Civil  rights.  Government  procurement. 
Grant  programs — science  and 
technology.  Nondiscrimination. 
Sukari  S.  Smith, 
Federal  Register  Liaison  Officer. 

]une  6, 1986. 

Accordingly,  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  as 
provided  below: 

PART611HAMENDED) 

45  CFR,  Part  611  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  611  is 
revised  to  read: 

Authority:  Sec  11(a)  of  the  National 
Science  Foundation  Act  of  1950,  as  amended, 
42  US.C  1870(a):  42  U.S.C  2000d-l. 

2.  Section  611.8(c)  is  revised  to  read  as 
follows: 


9611 J    Procedure  for 
cofiipHsnc9* 
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(c)  Termination  of  or  refusal  to  grant 
or  to  continue  Federal  financial 
assistance.  No  order  suspending, 
terminating,  or  refusing  to  grant  or 
continue  Federal  financial  assistance 
shall  become  effective  until  (1)  the 
responsible  Foundation  official  has 
advised  the  applicant  or  recipient  of  his 
failure  to  comply  and  has  determined 
that  compliance  cannot  be  secured  by 
voluntary  means.  (2)  there  has  been  an 
express  finding  on  the  record,  after 
opportunity  for  hearings,  of  a  failure  by 
the  applicant  or  recipient  to  comply  with 
a  requirement  imposed  by  or  pursuant  to 
this  part.  (3)  the  action  has  been 
approved  by  the  Director  pursuant  to 
§  611.10(e)  and  (4)  the  expiration  of 
thirty  days  after  the  Director  has  filed 
with  the  Committee  of  the  House  and 
the  Committee  of  the  Senate  having 
legislative  jurisdiction  over  the  program 
involved,  a  full  written  report  of  the 
circumstances  and  the  grounds  for  such 
action. 

Any  action  to  suspend  or  terminate  or  to 
refuse  to  grant  or  to  continue  Federal 
financial  assistance  shall  be  limited  to 
the  particular  political  entity,  or  part 
thereof,  or  other  applicant  or  recipient 
as  to  whom  such  a  finding  has  been 
made  and  shall  be  limited  in  its  effect  to 
the  particular  program,  or  part  thereof, 
in  which  such  noncompliance  has  been 

so  found. 
***** 

3.  Section  611.10(e)  is  revised  to  read 
as  follows: 

§  61 1.10    Decisions  and  notices. 

***** 

(e)  Approval  by  Director.  Any  final 
decision  of  a  responsible  Foundation 
official  (other  than  the  Director)  which 
provides  for  the  suspension  or 
termination  of,  or  the  refusal  to  grant  or 
continue  Federal  financial  assistance,  or 
the  imposition  of  any  other  sanction 
available  under  this  part  or  the  Act. 
shall  promptly  be  transmitted  to  the 
Director  who  may  approve  such 
decision,  may  vacate  it,  or  remit  or 
mitigate  any  sanction  imposed. 
***** 

FR  Doc.  86-13582  Filed  6-23-88:  8:45  am] 
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45  CFR  Parts  680  and  683 

Confltcts-of-interest 

AGENCY:  National  Science  Foundation. 
ACTION:  Final  rule. 

SUMMARY:  Three  subsections  of  the  NSF 
conflicts-of-interest  regulations  are 
based  upon  a  recently  repealed 
provision  of  the  National  Science 


Foundation  Act  of  1950,  as  amended. 
The  Foundation  is  amending  its 
regtilations  to  repeal  those  subsections. 
EFFECTIVE  DATE:  June  24, 1986. 
ADDRESS:  Questions  should  be 
addressed  to:  Office  of  the  General 
Counsel,  Room  501. 1800  G  Street  NW.. 
Washington.  DC  20550. 
FOR  FURTHER  INFORMATION  CONTACT 

Arthur  J.  Kusinski,  Conflicts-of-Interest 
Counsellor,  (202)  357-9445. 
SUPPt.EMENTARY  INFORMATION:  Before 
its  repeal  by  Pub.  L.  99-159,  section  14(b) 
of  the  National  Science  Foundation  Act 
of  1950,  as  amended  (42  U.S.C.  1873(b]). 
prohibited,  without  the  approval  of  the 
National  Science  Board,  full-time 
Presidential  appointees  from  holding 
office  in  or  acting  in  any  capacity  for 
any  institution  which  had  or  was 
seeking  NSF  awards.  Section  14(b) 
further  prohibited  any  full-time 
Presidential  appointee  from  engaging  in 
any  other  business,  vocation,  or 
employment  while  serving  the  NSF  in  a 
full-time  presidential  position.  The  NSF 
confiicts-of-interest  regulations  (Title  45 
CFR  Parts  680-684)  reflected  these 
statutory  prohibitions  at  §  680.14(b)  and 
(c)  and  9  683.30(d). 

As  noted  above,  section  14(b)  was 
repealed  on  November  22, 1985  by  Pub. 
L  99-159  (99  Stat.  887).  What  was 
section  14(b)  immediately  prior  to  its 
repeal  was  part  of  the  original  National 
Science  Foimdation  Act  of  1950,  the 
organic  law  of  the  Foundation.  The 
subsection  sprung  from  a  concern  by 
President  Truman  that  responsibility  for 
the  administration  of  the  Foundation  be 
vested  in  full-time  officers  who  could  be 
held  accoimtable.  This  original  concern 
is  now  all  but  forgotten;  no  one  doubts 
that  the  Director,  the  Deputy  Director, 
and  the  Assistant  Directors  of  the 
Foundation  are  and  will  be  full-time 
Federal  officials  like  their  counterparts 
in  any  other  Federal  agency. 

Section  210  of  the  Ethics  in 
Government  Act  of  1978  (5  U.S.C.  App.  I) 
places  restrictions  on  outside  activities 
of  Presidentially  appointed  executives 
throughout  the  Executive  branch  by 
limiting  their  outside  earned  income  to 
15%  of  Government  salary.  Since  the 
enactment  of  section  210  in  1978,  that 
part  of  section  14(b)  of  the  NSF  Act 
which  prohibited  outside  activity  by 
NSF  full-time  Presidential  appointees 
has  become  out-dated,  applying 
additional,  unneeded  restrictions  on 
Foundation  Presidential  appointees. 

The  amendments  refiect  this  change 
to  the  National  Science  Foundation  Act 
by  deleting  those  regulatory  subsections 
which  implement  the  repealed  statutory 
section.  (Deletion  of  these  subsections 
do  not  necessarily  mean  that  the 


activities  previously  prohibited  are  now 
permitted;  generally  applicable 
standards  of  conduct  rules  oontinae  to 
apply). 

Becmne  these  amendments  afiect 
only  internal  agency  policies  and 
procedures,  and  personnel  they  are 
published  in  final  form. 

fV^RTS  680  AND  683- [AMENDED] 

Accordingly.  Title  45  CFR  is  amended 
as  follows: 

1.  The  authority  citation  for  Parts  680 
and  663  continues  to  read: 

Authority:  E.0. 11222  of  May  8, 1965,  9  CFR. 
1965  Supplement  and  Regnlationa  of  Iha 
Office  of  Personnel  Management,  5  CFR 
73&.104. 

9660.14    [Amended] 

2.  Section  680.14  is  amended  by 
removing  paragraphs  (b)  and  (c),  and 
redesignating  (d)  and  (e)  as  (b)  and  (c) 
respectively. 

9683.30    [Amended! 

3.  Section  683.30  is  amended  by 
removing  paragraph  (d). 

Dated:  June  9, 1986. 
ChaiissH.  Hone, 

General  Counsel. 

(FR  Doc  86-13583  Filed  6-23-86;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  649 
[Docket  No.  60336-6086] 

American  Lol>ster  Fishery,  Corractlon 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule;  correction. 


;  This  dociunent  adds  Figure  1 
which  was  inadvertently  omitted  from 
the  final  rule  implementing  Amendment 
1  to  the  Fishery  Management  Plan  for 
the  American  Lobster  Fishery  published 
May  28, 1986,  at  51  FR  19210. 
FOR  FURTHER  INFORMATION  CONTACT 
Carol  J.  Kilbride.  Resource  Policy 
Analyst,  617-281-3600,  ext.  331;  or  Kathi 
L  Rodrigues,  Resource  Management 
Specialist,  617-281-3600,  ext  324. 

Dated:  June  19, 1988. 
WUiiam  G.  Cocdoa, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

The  following  correction  is  made  in 
FR  Doc.  86-11903,  page  19212.  in  the 
issue  of  May  28. 1986: 
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§649.21    (CorrMtad] 

In  §  649.21(b)(2).  page  19212,  column  2. 
reference  is  made  to  Figure  1,  an 
illustration  of  a  standard  tetrahedral 
comer  radar  reflector.  Figure  1  is  added 
to  the  end  of  the  regulatory  text. 


Proposed  Rules 


Federal  Reglstw 
Vol.  51.  No.  121 
Tuesday.  June  24.  1986 


Fl(unl. 

|FR  Doc.  86-14250  Filed  6-23-88;  8:45  am] 
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Ttiis  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  966 

[Docket  No.  AO-265-A5] 

Tomatoes  Grown  in  Rorida;  Decision 
and  Referendum  Order  on  Proposed 
Furttier  Amendment  of  Marketing 
Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule  and  referendum 
order. 

SUMMARY:  This  decision  proposes 
amendments  to  the  marketing  agreement 
and  order  for  Florida  tomatoes  and 
provides  Florida  tomato  producers  with 
the  opportunity  to  vote  in  a  referendum 
to  determine  if  they  favor  the  proposed 
amendments.  The  proposed 
amendments  would:  (1)  Provide 
authority  for  production  research  and 
promotion  including  paid  advertising;  (2) 
provide  authority  to  accept  assessments 
in  advance  or  to  borrow  money;  (3) 
provide  authority  to  accept  volimtary 
contributions  for  research  and 
promotion  projects;  (4)  limit  the  tenure 
of  committee  members  and  alternates; 
(5)  allow  for  the  interchange  of 
alternates  within  districts  at  meetings; 
and  (6)  require  periodic  referenda.  The 
intent  of  the  proposed  changes  is  to 
improve  the  effectiveness  of  the 
program. 

DATE:  The  voting  period  for  purposes  of 
the  referendum  herein  ordered  is  June  25 
through  July  3. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  L  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA, 
Washington,  DC  20250;  Telephone  202- 
447-5697. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  on  proposed  rule  issued 
December  16, 1985,  and  published ' 
December  20, 1985  (50  FR  51872);  Notice 


of  Recommended  Decision  issued  May 
20, 1986.  and  published  May  23, 1986  (51 
FR  18890). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  is  not  subject  to  the 
requirements  of  Executive  Order  12291. 

Preliminary  Statement 

These  proposed  amendments  were 
formulated  on  the  record  of  a  public 
hearing  held  at  Orlando,  Florida,  on 
January  14, 1986,  to  consider  proposed 
amendments  of  the  marketing 
agreement,  as  amended,  and  Marketing 
Order  966,  as  amended,  hereinafter 
referred  to  as  the  "order."  The  hearing 
was  held  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601  et 
seq.],  hereinafter  referred  to  as  the 
"act,"  and  the  applicable  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900).  Notice  of  this  hearing  was 
published  in  the  December  20, 1985, 
issue  of  the  Federal  Register  (50  FR 
51872).  That  notice  contained  several 
amendment  proposals  submitted  by  the 
Florida  Tomato  Committee  established 
under  the  order.  Also  in  that  notice,  the 
Department  proposed  that  it  be 
authorized  to  make  any  necessary 
conforming  changes. 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  the 
Agricultural  Marketing  Service  on  May 
20, 1986,  filed  with  the  Hearing  Clerk. 
U.S.  Department  of  Agriculture,  a 
recommended  decision  containing  the 
notice  of  the  opportunity  to  file  written 
exceptions  thereto.  The  recommended 
decision  was  published  in  the  May  23, 
1986,  issue  of  the  Federal  Register  (51  FR 
18890).  The  final  date  for  receipt  of 
written  exceptions  filed  by  interested 
persons  was  June  9, 1986.  One  exception 
was  filed  on  behalf  of  both  the  Florida 
Tomato  Committee  and  the  Florida 
Tomato  Exchange.  The  committee  is 
responsible  for  the  administration  of  the 
order.  The  Exchange  is  a  nonprofit 
industry  cooperative  association  of 
tomato  handlers.  The  exception 
supports  the  proposed  changes  to 
§  966.32  on  the  substitution  of  alternate 
members  for  absent  members,  S  966.42 
on  borrowing  money,  and  §  966.45  on 
accepting  gifts  for  research  and 


promotion  projects.  The  exceptor  did 
contend  that  some  of  the  modifications 
to  these  provisions  included  in  the 
recommended  decision  were  not 
necessary,  but  did  not  raise  specific 
objection  to  the  language  as  proposed. 
The  exceptor's  contentions  in  this  regard 
have  been  considered;  however,  it  has 
been  determined  that  the  language  as 
proposed  in  the  recommended  decision 
is  appropriate.  The  exceptor  objected  to 
the  addition  of  reporting  requirements  to 
S  966.48  on  research  and  promotion,  the 
proposed  changes  on  committee  member 
and  alternate  tenure  in  §  966.23,  and  the 
proposed  changes  on  periodic  referenda 
in  I  966.84.  The  latter  three  issues  are 
discussed  later  in  this  document. 

The  Administrator  has  determined 
that  this  action  would  not  have  a 
signi^cant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  et  seq.).  As  stated  in 
the  notice  of  hearing,  interested  persons 
were  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  proposed  rule  on  small 
businesses  for  purpose  of  the  RFA. 

During  the  fiscal  year  ending  July  31, 
1985, 103  handlers  regulated  under  M.O. 
966  handled  tomatoes  for  the  fresh 
market  with  an  estimated  crop  value  of 
approximately  $314.4  million.  The 
average  value  per  handler  was 
approximately  $3,052,000.  Given  an 
appropriate  definition  of  a  small 
business  concern  (i.e.,  for  purposes  of 
review  pursuant  to  the  Regulatory 
Flexibility  Act,  an  agricultural  services 
firm  with  average  annual  receipts  not 
exceeding  $3,500,000)  almost  all  of  the 
handlers  of  tomatoes  would  fall  within 
that  definition.  Thus,  few,  if  any, 
handlers  can  be  considered  large  or 
predominant  in  a  relative  or  absolute 
sense. 

The  proposed  amendments  to  the 
order  include  provisions  which  will 
provide  more  frequent  opportunity  for 
broad  base  representation  on  the 
committee  and  greater  flexibility  for  the 
committee  in  accepting  contributions 
and  advance  assessments. 

The  proposed  amendment  to  §  966.48 
makes  it  possible  for  the  committee  to 
fund  production  research  and  paid 
advertising  to  promote  consumer 
awareness  and  sales  of  Florida 
tomatoes.  The  present  5  966.48  provides 
for  market  research  and  development 
projects  but  makes  no  provision  for  paid 
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advertising  and  promotioa  ot  production 
research.  In  the  past,  these  activities 
have  been  sponsored  by  the  Florida 
Tomato  Exchange — a  nonprofit 
voluntary  cooperative  association  of 
first  handlers  of  fresh  tomatoes 
produced  in  Florida.  Most  handlers 
regulated  under  the  order  are  members 
of  the  Exchange.  The  Exchange 
establishes  and  Tmances  protects 
involving  production  research, 
marketing  research  and  development 
projects,  and  marketing  promotion  and 
paid  advertising  projects  to  assist 
Florida  tomato  producers  and  promote 
the  consumption  of  Florida  tomatoes. 

Active  members  of  the  Tomato 
Exchange  handle  a  substantial  amount 
of  the  tomatoes  produced  in  the 
production  area.  These  handlers  pay 
assessments  directly  to  the  Exchange 
which  are  used  to  fmance  the  costs  of 
such  projects.  The  small  percentage  of 
handlers  who  contribute  no  funds  to  the 
Exchange  get  the  benefits  from  these 
research  projects  without  incurring  any 
of  the  costs.  If  authority  is  added  to  the 
marketing  order  for  production  research 
and  marketing  promotion  including  paid 
advertising,  all  handlers  would  pay 
assessments  through  the  existing  order 
assessment  provisions  to  finance  such 
projects.  This  would  result  in  all 
handlers  paying  a  fair  share  of  the 
expenses  for  these  research  and 
promotion  projects.  This  action  would 
not  impose  substantial  costs  on  affected 
small  businesses  because  a  substantial 
number  of  small  businesses  are  already 
voluntarily  funding  such  projects,  and 
research,  promotion,  and  paid 
advertising  projects  could  be  expanded 
without  substantial  increases  to 
individual  handler  costs. 

Finally,  the  proposed  amendments  to 
the  order  would  have  no  significant 
impact  on  small  businesses' 
recordkeeping  and  reporting 
requirements. 

Findings  and  condusioas 

The  material  issues,  findings  and 
conclusions,  ruHngs,  general  findings, 
and  regulatory  provisions  of  the 
recommended  decision  published  in  the 
May  23, 1986,  issue  of  the  Federal 
Renter  (51  FR 18890)  are  hereby 
incorporated  herein  and  made  a  part 
hereof  subject  to  the  following 
corrections,  clarifications,  and 
discussion: 
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Cofraciiofi 


Change  "pauart"  lo  "pur- 

•UMM" 

Change  "imporve"  to  "Im- 
prove". 
Change  "otiiectiwe"  to  "at>- 
jec»M(". 

"»e-to->r 
"mg-  to  1*". 
Change        "record"        to 


Char^  "WW"  to 
Change  "repectr»e"  to  "w- 


Change     "Mormalton" 

"MonwHonaT* . 
Change      "pmduoaa" 

"producers" 


Material  issue  (1),  dealing  with  the 
addition  of  authority  for  production 
research  and  marketing  promotion 
including  paid  advertising,  should  be 
amended  by  the  addition  of  the 
following  three  paragraphs: 

"The  exceptor  objected  to  the 
inclusioB  of  language  in  |  966.48 
requiring  the  committee  upon  conclusion 
of  each  project,  but  at  least  annually,  to 
summarize  the  program  status  and 
accompUshments,  to  its  members  and 
the  Secretary.  It  also  objected  to  the 
language  requiring  a  similar  report  to  tf»e 
committee  by  any  contracting  party  on 
any  project  carried  out  under  this 
section.  Finally,  the  exceptor  objected  to 
the  reqairements  that  for  each  project 
the  contracting  party  shall  maintain 
records  of  money  received  and 
expenditures,  and  that  such  shall  be 
available  to  the  committee  and  the 
Secretary. 

The  exceptor  did  not  object  to 
requiring  that  all  of  these  things  be 
done.  The  exceptor  contended,  however, 
that  these  requirements  are  already 
present  in  M.0. 966  and  that  adding  the 
additional  language  to  §  966.48  is 
redundant  and  could  be  confusing. 
The  provisions  referred  to  by  the 
exceptor  in  S  966.35  (j),  (k),  and  (1)  and 
S  966.43  (a)  and  (b)  refer  to  general 
committee  reporting  and  accounting 
requirements  and  do  not  cover  the 
specific  matters  for  which  the  proposed 
language  was  added.  Large  sums  of 
money  will  be  involved  in  supporting 
the  programs  contemplated  under  the 
proposed  revision  of  S  966.48  and,  thus, 
the  particular  reporting  requirements  are 
prudent  and  necessary.  The  contested 
language  was  included  specifically  to 
help  the  committee  in  administering  the 
types  of  activities  authorized  under 
S  966.48.  Similar  provisions  are  included 
in  other  fruit,  vegetable,  and  specialty 
crop  marketing  orders.  They  have 
operated  well  and  have  not  been  a 
source  of  confusion.  The  inclusion  of 
these  requirements  will  provide  the 


needed  r^Mrting  and  recordkeeping 

requirements  the  Department  deems 
necessary  to  protect  the  handlers' 
investment  in  such  programs.  Hence, 
this  exception  is  denied." 

Material  issue  (4),  regarding 
committee  tenure,  should  be  amended 
by  adding  the  following  two  paragraphs; 

'The  excepter  objected  to  the 
recommended  changes  to  f  966.23(b) 
limiting  a  person's  service  on  the 
committee  to  six  total  years  as  a 
member  and/or  alternate  combined.  In 
the  alternative,  the  exceptor  indicated 
that  a  six-year  tenure  requirement 
patterned  after  die  tenure  provisions  of 
Marketing  Order  No.  982  regulating  the 
handling  of  filberts /hazelnuts  grown  in 
Oregon  and  Washington  would  be 
acceptable  as  a  substitute  to  the 
language  of  the  proposal.  Under  the 
filbert  order,  committee  members  are 
limited  to  service  of  not  more  than  six 
consecutive  years,  but  can,  at  the  end  of 
each  six-year  period,  serve  as  alternate* 
if  properly  nominated  and  selected. 
Thus,  a  person  could  serve  six 
consecubve  years  as  a  member  and  then 
would  have  to  step  down  from  the 
committee  or  serve  as  an  alternate 
member.  Thereafter,  the  person  would 
be  eligible  to  again  serve  as  a  member. 
Service  on  the  committee  by  alternate 
members  would  likewise  be  limited  to 
no  more  than  six  consecutive  years. 
Because  this  approach  is  in  harmony 
with  USDA's  guidelines  and  policy  on 
committee  tenure,  the  exceptor's 
compromise  language  is  adopted. 
Therefore,  S  9e6.23(b)  should  be 
revised  to  read  as  follows:  'Committee 
members  and  alternates  shall  serve 
during  the  term  of  office  for  which  they 
are  selected  and  have  qualified,  or 
during  that  portion  thereof  beginning  on 
the  date  which  they  qualify  during  such 
term  of  office  and  continuing  until  the 
end  thereof  and  until  their  successors 
are  selected  and  have  qualified: 
Provided,  That  beginning  with  the  1986- 
87  marketing  year,  no  member  shall 
serve  more  than  six  consecutive  terms 
as  a  member  and  no  alternate  shall 
serve  more  than  six  consecutive  terms 
as  an  alternate  without  the  approval  of 
the  Secretary.'" 

Material  issue  (6),  regarding  periodic 
referenda,  should  be  amended  by  adding 
the  following  four  paragraphs: 

'The  exceptor  did  not  object  to  a 
provisions  providing  for  periodic 
referenda.  However,  the  exceptor  did 
object  to  conducting  such  referenda  at 
six  year  intervals  and  suggested  that 
such  referenda  be  conducted  at  ten  year 
intervals. 
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As  stated  earlier,  it  is  the 
Department's  policy  pursuant  to  the 
Secretary's  Guidelines  of  1982  that 
periodic  referenda  be  held  every  six 
years.  A  ten  year  period  is  too  great  a 
length  of  time  to  insure  the  adequate 
level  of  producer  involvement  in 
measuring  support  for,  or  opposition  to, 
the  order  in  the  face  of  potentially  rapid 
market  changes.  A  referendum  every  six 
years  will  allow  producers  an 
opportunity  to  vote  in  favor  of  or  in 
opposition  to  the  order  as  changes  occur 
in  the  industry  yet  will  not  be  wasteful 
of  the  committee's  resources.  Therefore, 
the  recommendation  to  change  from  a 
six-year  to  10-year  interval  by  the 
exceptor  is  denied. 

The  exception  also  raised  objection  to 
the  language  of  the  recommended 
decision  which  seems  to  require  that 
continuance  referendum  be  held 
immediately  after  the  effective  date  of 
the  proposed  amendments.  The 
exception  on  this  point  is  adopted. 
While  the  proposal  does  seem  to  require 
an  immediate  referendum,  this  result 
was  not  intended,  and  it  is  concluded 
that,  in  the  interest  of  saving 
Departmental  and  committee  resources, 
the  initial  referendum  should  be 
conducted  not  later  than  the  end  of  the 
fiscal  period  ending  July  31, 1992,  and 
not  later  than  July  31  of  every  sixth  year 
thereafter,  or  sooner  if  conditions 
warrant,  to  ascertain  whether 
continuance  of  this  order  is  favored  by 
tomato  producers. 

The  last  sentence  of  recommended 
§  966.84(d)  indicated  that,  'In  any  event 
section  8c(16)(B)  of  the  Act  requires  the 
Secretary  to  terminate  the  order 
whenever  the  Secretary  finds  that  a 
majority  of  all  producers  favor 
termination  and  such  majority  produced 
more  than  50  percent  of  the  tomatoes  for 
market.'  This  provision  unnecessarily 
restates  the  language  of  the  Agricultural 
Marketing  Agreement  Act  of  1937. 
Hence,  it  is  not  needed  in  the  order  and 
should  be  removed." 

In  the  general  findings  section  of  the 
recommended  decision,  the  finding  that 
the  amended  marketing  agreement  and 
order,  as  both  are  hereby  proposed  to  be 
further  amended,  will  tend  to  effectuate 
the  declared  policy  of  the  Act,  was 
inadvertently  omitted.  Thus,  this  finding 
should  be  added  to  the  general  findings. 

Rulings  on  Excepdons 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  the 
exception  to  the  recommended  decision 
was  carefully  considered  in  conjunction 


with  the  record  evidence.  To  the  extent 
that  the  findings  and  conclusions  and 
the  regulatory  provisions  of  this  decision 
are  at  variance  with  the  exception,  such 
exception  is  hereby  denied  for  the 
reasons  previously  stated  in  this 
decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents  entitled, 
respectively,  "Marketing  Agreement,  as 
further  amended,  regulating  the  handling 
of  tomatoes  grown  in  Florida,"  and 
"Order  Amending  the  Order,  as 
amended,  regulating  the  handling  of 
tomatoes  grown  in  Florida."  These 
documents  have  been  decided  upon  as 
the  detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire 
decision,  except  the  annexed  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
aimexed  order  which  is  published  %vith 
this  decision. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  900.400  et  seq.)  to  determine 
whether  the  issuance  of  the  aimexed 
order  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulating  the  handling  of  tomatoes 
grown  in  Florida,  is  approved  or  favored 
by  producers,  as  defined  under  the 
terms  of  the  order,  who  during  the 
representative  period  were  engaged,  in 
the  production  area,  in  the  production  of 
the  regulated  commodity  for  market.  The 
representative  period  for  the  conduct  of 
such  referendum  is  hereby  determined 
to  be  August  1, 1984,  through  July  31, 
1985.  The  agents  of  the  Secretary  to 
conduct  such  referenda  are  hereby 
designated  to  be  John  R.  Toth.  Fruit  and 
Vegetable  Division,  AMa  USDA.  P.O. 
Box  9,  Lakeland,  Florida  33802;  and 
Kenneth  G.  Johnson  and  Robert  F. 
Matthews,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA. 
Washington,  DC  20250. 

List  of  Subjects  in  7  CFR  Part  966. 

Marketing  agreements  and  orders. 
Tomatoes,  Florida. 

Signed  at  Washington.  DC  on  June  19, 
198& 
Karen  K.  Darling, 


Deputy  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

Order  Amending  the  Order  as  Amended, 
Regulating  the  Handling  of  Tomatoes 
Grown  in  Florida ' 

Findings  and  determinations 

The  fmdings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  made  in  connection  with 
the  issuance  of  the  order  and  each  of  the 
previously  issued  amendments  thereto: 
and  all  of  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  801  et 
seq.],  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900).  a 
public  hearing  was  held  in  OrlandOj 
Florida,  on  January  14, 1986,  upon 
proposed  amendments  to  the  maiiceting 
agreement,  as  amended,  and  to  Order 
No.  966,  as  amended  (7  CFR  Part  966), 
regulating  the  handling  of  tomatoes 
grown  in  Florida. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that 

(1)  The  order,  as  amended,  and  as 
hereby  further  amended,  and  all  of  the 
terms  and  conditions  thereof  will  tend  to 
e^ectuate  the  declared  policy  of  the  act, 

(2)  The  order,  as  amended,  and  as 
hereby  further  amended,  regulates  the 
handling  of  tomatoes  grown  in  the 
production  area  in  the  same  manner  as. 
and  is  applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in  the 
marketing  order  upon  which  a  hearing 
has  been  held: 

(3)  The  order,  as  amended,  and  as 
hereby  further  amended,  is  limited  in 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  poHcy  of  the  Act 

(4)  The  order,  as  amended,  and  as 
hereby  further  amended,  prescribes,  so 


'  Hits  order  (hall  no<  become  effective  unless  and 
until  the  requirements  of  {  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agreements  and  marketing 
order  have  been  met. 
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far  as  practicable,  uich  difbraat  terms 
applicable  to  different  parts  of  the 
prodaction  area,  as  are  necessary  to 
give  dve  recognition  to  Ae  differences  in 
the  prodaction  and  marketing  of 
tomatoes  grown  in  different  parts  of  the 
production  area:  and 

(5)  All  handling  of  tomatoes  grown  in 
the  production  area  is  in  the  current  of 
interstate  of  foreign  commerce,  or 
directly  hardens,  obstructs,  or  affects 
such  commerce. 

(Mm:  Ralattva  to  HandUi« 

It  fa  therefore  ordered.  That,  on  and 
after  effective  date  hereof,  aH  handling 
of  tomatoes  grown  in  the  production 
area  fdiaB  be  in  conformity  to.  and  in 
oompUanoe  with,  the  terms  and 
conditions  of  the  said  order,  as 
amended,  and  as  hereby  farther 
amended  as  follows: 

Except  for  the  previously  noted 
corrections,  modifications,  and 
discussion,  the  provisions  of  the 
proposed  marketing  agreement  and  the 
order  amending  the  order  contained  in 
the  raooannended  decision  issued  by  the 
Administrator  on  May  20. 1968,  and 
published  in  the  Fsdarel  Raglsler  on 
May  23, 1986  (51  FR 18890),  shall  be  and 
are  the  terms  and  provisions  of  this 
order  amending  the  order,  and  are  set 
forth  in  full  herein. 

PAfrr  966-(AMENOEO] 

1.  The  authority  citation  for  7  CFR 
Part  966  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended:  {7  U.S.C.  e01-«74).  Revile 
i  906.23(0)  to  read  as  follows: 

896C.23   lannaloMlca. 

*        *        •        •        • 

(b)  Committee  membos  and 
alternates  shall  serve  during  the  term  of 
office  for  which  they  are  selected  and 
have  qualiiSed,  or  during  that  portion 
thereof  beginning  on  the  date  on  which 
they  qualify  during  such  term  of  office 
and  continuing  until  the  end  thereof,  and 
until  their  successors  are  selected  and 
have  qualified:  Provided.  That  from  the 
date  this  amended  section  becomes 
effective,  no  member  shall  serve  more 
than  six  full  consecutive  terms,  and  no 
alternate  shall  serve  more  than  six  full 
consecutive  terms  without  the  approval 
of  the  Secretary. 

Section  966.32  is  amended  by 
redesignating  paragraph  (b]  as 
paragraph  (c)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

S966^    Procadura. 


committee  meeting,  the  coaunitlee  may 
designate  any  other  alternate  present 
frtMB  the  same  district  to  serve  in  place 
of  the  absent  oiember. 

SectioB  906.42  is  amended  by  adding  a 
new  paragraph  (e)  as  follows: 

*        *        •        •        * 

(e)  In  order  to  provide  funds  for  the 
administration  of  the  provisions  of  this 
part,  the  committee  may  accept  the 
payment  of  assessments  in  advance,  or 
may  borrow  money  on  a  short-term 
basis  not  to  exceed  one  full-year 
coinciding  with  the  existing  committee's 
term  of  office.  The  authority  of  the 
Committee  to  borrow  money  may  be 
used  only  to  meet  financial  obligations 
as  they  occur  and  to  allow  the 
committee  a  season  to  adjust  its  reserve 
funds  to  meet  any  addititwal 
obligations. 

Add  new  }  966.45  as  follows: 

$966,45    ContributtoM. 

The  committee  may  accept  voluntary 
ctmtributkms  but  these  shall  only  be 
used  for  production  research,  market 
research  and  development  and 
marketing  and  promotion  including  paid 
advertising  pursuant  to  §  966.48. 
Furthermore,  such  contributions  shall  be 
free  from  any  enctmibrances  by  the 
donor  and  the  committee  shall  retain 
complete  control  of  their  use.  The 
committee  is  prohibited  from  accepting 
contributions  fiom  handlers  subject  to 
the  order,  or  any  person  whose 
contributions  would  constitute  a  conflict 
of  interest. 

Revise  S  966.48  to  read  as  follows: 


such  shall  be  available  to  the  committee 
and  the  Secretary. 

Section  906.84  is  amended  by 
redesignatiae  paragraph  (d)  as 
paragraph  (a)  and  adding  a  new 
paragra^di  (d)  as  folbws: 

$966,84    Termination. 

(d)  The  Secretary  shall  conduct  a 
referendum  not  later  than  the  end  of  the 
fiscal  period  ending  July  31, 1992.  and 
not  later  than  July  31  of  every  sixth  year 
thereafter,  to  ascertain  whether 
continuance  of  this  order  is  favored  by 
tomato  producers.  The  Secretary  may 
terminate  the  provisions  of  this  order  at 
the  end  of  any  fiscal  period  in  which  the 
Secretary  has  found  that  continuance  of 
this  order  is  not  favored  by  producers 
who,  during  a  representative  period 
determined  by  the  Secretary,  have  been 
engaged  in  the  production  for  market  of 
tomatoes  in  the  production  area:  Except 
that  termtaation  of  the  order  shall  be 
effective  only  if  announced  on  or  before 
the  last  day  of  the  current  fiscal  period. 

(FR  Doc  88-14243  Filed  6-23-86;  8:45  am) 


(b)  If  both  a  member  and  respective 
alternate  are  unable  to  attend  a 


The  committee  may,  with  the  approval 
of  the  Secretary,  establish,  or  provide 
fw  the  establishment  of  projects 
including  production  research, 
marketing  research  and  development 
projects,  and  oMrketing  promotion 
including  paid  advertising,  designed  to 
assist  improve  or  promote  the 
marketing,  distribution  and  consumption 
or  efficient  productitm  of  tomatoes.  The 
expenses  of  such  projects  shall  be  paid 
by  funds  collected  pursuant  to  $$  966.42 
and  966.45.  Upon  conclusion  of  each 
project,  but  at  least  annually,  the 
committee  shall  summarize  the  program 
status  and  accomplishments,  to  its 
members  and  the  Secretary.  A  similar 
report  to  the  committee  shall  be  required 
of  any  contracting  party  on  any  project 
carried  out  under  this  section.  Also,  for 
each  project  the  contracting  party  shall 
be  required  to  maintain  records  of 
money  received  and  expenditures  and 


7  CFR  Part  1078 


MUk  in  the  Eastern  South  Dakota 
Marfcating  Area;  Propoaad  Suapanaion 
of  Cartain  Provisions  of  the  Order 

AOCNCV:  Agricultural  Marketing  Service. 

USDA. 

ACnow;  Proposed  suspension  of  rule. 

SUMHAmr:  This  notice  invites  written 
comments  on  a  proposal  to  suspend 
portions  of  the  Eastern  South  Dakota 
Federal  milk  order.  The  provisions  relate 
to  the  amount  of  milk  not  needed  for 
fluid  (bottling)  use  that  may  be  moved 
directly  from  farms  to  nonpool 
manidacturing  plants  and  still  be  priced 
under  the  order.  Suspension  of  the 
provisions  was  requested  by  a 
cooperative  association  representing 
most  of  the  producers  supplying  the 
maiket  to  prevent  uneconomic 
movements  of  milk.  The  proposed 
suspension  would  be  for  the  months  of 
August  1986  through  February  1987. 
DATE:  Comments  are  due  on  or  before 
July  9. 1986. 

ADONESS:  Comments  (two  copies] 
should  be  filed  with  the  Dairy  Division, 
AMS,  Room  2968,  South  Building,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250. 
FOn  FURTHBl  INFOMHATION  CONTACT: 

Constance  M.  Brenner,  Marketing 
Specialist.  Dairy  Division,  Agricultural 
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Marketing  Service.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
(202)  447-7311. 

SUPPt^EMENTARV  INFORMATION:  The 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
prop»osed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Eastern  South  Dakota 
mariceting  area  is  being  considered  for 
August  1986  through  February  1987. 

In  §  107ai3,  paragraphs  (c)(2)  and  (3). 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Dairy  Division, 
AMS.  Room  2968,  Soutii  Building,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250  by  the  15th  day  after 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  that  are  sent 
will  be  made  available  for  public 
inspection  in  the  Hearing  Clerk's  office 
during  normal  business  hours  (7  CFR 
1.27(b)). 

Statement  of  Consideration 

Land  O'  Lakes  Inc.  (LOL),  an 
association  of  producers  that  supplies 
most  of  the  market's  fluid  milk  needs 
and  handles  most  of  the  market's 
reserve  milk  supplies,  requested  the 
suspension.  The  suspension  would 
remove  for  August  1986  through 
February  1987  the  Kmit  on  the  amount  of 
producer  milk  that  a  cooperative 
association  or  other  handlers  may  divert 
from  pool  plants  to  nonpool  plants. 

The  order  now  provides  that  a 
cooperative  association  may  divert  up  to 
35  percent  of  its  total  member  milk 
received  at  all  pool  plants  or  diverted 
therefrom  during  the  months  of  August 
through  February.  Similarly,  the 
operator  of  a  pool  plant  may  divert  up  to 
35  percent  of  its  receipts  of  producer 
milk  (for  vrhich  the  operator  of  such 


plant  is  the  handler  during  the  month] 
during  the  months  of  August  through 
February. 

LOL  indicates  that  operation  of  the  35- 
percent  diversion  limit  during  August 
through  February  would  mean  that  at 
least  65  percent  of  its  milk  would  have 
to  be  delivered  to  pool  plants.  LOL 
estimates,  moreover,  that  only  40  to  50 
percent  of  its  milk  will  be  needed  at 
distributing  plants.  The  balance  would 
have  to  be  delivered  to  a  supply  plant, 
unloaded,  reloaded  and  then  shipped  to 
other  plants  merely  to  qualify  the  milk 
for  pooUng.  The  additional  handling  and 
hauling  costs  would  be  incurred  by  LOL 
with  no  offsetting  benefits  to  other 
market  participants,  according  to  LOL. 

List  of  Subjects  in  7  CFR  Fart  1076 

Milk  marketing  orders.  Milk,  Dairy 
products. 

PART  1076— [AMENDED] 

The  authority  citation  for  7  CFR  Part 
1076  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  SUt  31,  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washington,  DC  on:  June  18, 
1986. 
WUIiam  T.  MaaUy, 

Deputy  Administrator,  Marketing  Programs. 

[FR  Doc.  86-14164  Piled  6-23-86;  8:45  am] 


DEPARTMENT  OF  TRANSPORATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspiwa  Docket  No.  86-AWP-11] 

Proposed  amendment  to  tt>e 
Monterey,  CA,  Tranaition  Area 

AQENCV:  Federal  Aviation 

Administi-ation  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Monterey,  California, 
transition  area  description.  This  action 
will  enlarge  the  700  foot  transition  area 
and  provide  controlled  airspace  for  the 
procedure  turn  and  holding  pattern 
southeast  of  the  Chualar  Non-directional 
Beacon  (NDB). 

DATES:  Comments  must  be  received  on 
or  before  August  12. 1986. 
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:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
Airspace  Branch,  AWP-520,  Docket  No. 
86-AWP-ll,  Air  Traffic  DivimoB.  P.O. 
Box  90027  WWPC,  Los  Angeles. 
California  90009. 

The  official  docket  may  be  exaniined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region.  Federal 
Aviation  Administratioa,  Room  6W14, 
15000  Aviation  Boulevard.  Lawndale. 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager.  Airspace 
Branch,  Air  Traffic  Division,  at  the 
above  address. 

FOR  FURTHER  WFOmSATIOH  CONTACT: 

Frank  T.  Torikai,  Airspace  Specialist. 
Airspace  Branch,  AWP-52a  Air  Traffic 
Division,  Western-Pacific  Re^on, 
Federal  Aviation  Administration.  15000 
Aviation  Boulevard,  Lawndale. 
California  90260;  telephone  (213)  297- 
1649. 

SUFm^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Commepts 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
en  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Airspace  Docket  No.  SO-AWP-ll."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  takmg  action 
on  the  proposed  rule,  llie  prop«>sal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Airspace  Branch. 
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Air  Traffic  Division.  15000  Aviation 
Boulevard.  Lawndale.  California  90260, 
.  both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch.  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90000.  Commimications  must  identify 
the  notice  number  of  tiiis  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2  which  describes  the  appHcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  9  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  700  foot  transition 
area  at  Monterey,  California.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  repubhshed  in 
Handbook  7400.BB  dated  January  2. 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (ij  Is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  In  14  CFR  Part  71 

Aviation  safety/transition  areas. 
The  Proposed  Amendment 

PART  71-{AMENDE0] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 


AutiMNity:  49  US.C.  1348(a),  1354(a):  1510; 
Executive  Order  10854:  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFRlliB. 

971.181    [Amwtdedl 

2.  Section  71.181  is  amended  as 
follows: 

Montsray.  CA— {Amended] 

Remove  "within  5  miles  each  side  of  the 
Big  Sur  VORTAC  109"  radial  to  a  point  25 
miles  northeast  of  the  Big  Sur  VORTAC"  and 
substitute  "that  airspace  bounded  by  a  line 
beginning  at  lat  3812  20'  N..  long.  121'43  35' 
W.;  to  lat.  36" 34  40'  N..  long.  121 "  33  40' W.;  to 
lat.  36"31  30'  N.,  long.  121*23  25"  W.;  to  lat. 
36"1700'  N.,  long.  12l"21  00'  W.:  to  lat. 
36'14  30'  N.,  long.  121'31  03'  W.;  to  lat. 
36*09  20'  N.,  long.  121*33'20*  W.;  to  point  of 
l)eginning." 

Issued  in  Los  Angeles.  California,  on  June 
18,1986. 

lames  A  Holweger, 
Acting  Manager,  Air  Traffic  Division. 
(FR  Doc  86-14130  Filed  8-23-86;  8:45  amj 
MLLMQ  CODE  4t1«-1*-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 

[Marlluana  RMCheduHng  Petition,  Docket 
No.  86-22] 

ScfMdules  of  Controlled  Substances; 
Hearing  on  Petition  To  Reschedule 
Marlluana  and  Its  Components 

AOCNCV:  Ehnig  Enforcement 
Administration,  Department  of  Justice. 

action:  Notice  of  hearing  on  petition  for 
rescheduling  of  marijuana  and  its 
components. 

summary:  This  is  notice  of  a  hearing 
with  repect  to  a  petition  for  the 
rescheduling  of  marijuana  and  its 
components  which  are  presently  in 
Schedule  I  of  the  schedules  established 
by  the  Controlled  Substances  Act,  21 
U.S.C.  801,  et  seq. 

DATES:  Interested  persons  desiring  to 
participate  in  the  hearings  must  give 
written  notice  of  such  desire  as  set  out 
below  within  thirty  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  The  hearing  will  commence  on 
August  21, 1986  at  10.00  am. 

ADDRESS:  Notices  of  desire  to 
participate  in  the  hearing  are  to  be  sent 
to:  Hearing  Clerk.  Office  of  the 
Administrative  Law  Judge,  Drug 
Enforcement  Administration,  1405  I 
Street  NW.,  Room  1204.  Washington.  DC 
20537. 


Hearing  Location:  Room  1213,  Drug 
Enforcement  Administration.  1405  1 
Street  NW,  Washington,  DC. 
FOR  FURTNER  INFORMATION  CONTACT. 
Ms.  Melanie  Baltz,  Hearing  Clerk,  Drug 
Enforcement  Administration, 
Washington.  DC  20537  Telephone  (202) 
653-1350. 

SUPPLEMENTARY  INFORMATION:  On 
October  16, 1980,  in  a  case  entitled 
National  Organization  for  the  Reform  of 
Marijuana  Laws  (NORMAL)  v.  Drug 
Enforcement  Administration  (DEA)  and 
U.S.  Department  of  Health,  Education 
and  Welfare  (hereafter  HHS)  (C.A.D.C. 
No.  79-1660),  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  remanded  the  matter  in  its 
entirety  to  DEA  for  reconsideration  of 
all  the  issues  and  ordered  that  EDA 
refer  all  the  substances  at  issue  to  HHS 
for  that  Department's  scientific  and 
medical  findings  and  recommendations 
on  scheduling,  as  provided  by  21  U.S.C. 
811(b).  The  substances  at  issue 
consisted  of  cannabis  and  cannabis 
resin,  cannabis  leaves,  cannabis  seeds 
capable  of  germination  and  synthetic 
tetrahydrocannabinol  (THC). 

In  accordance  with  the  Judgment  of 
the  Court  of  Appeals,  the  Administrator 
of  DEA.  on  Apiri  2Z  1981.  requested 
from  HHS  that  Department's  scientific 
and  medical  findings  as  to  these 
sustances  and  recommendations  on  the 
appropriate  schedules  of  control  for 
them  under  21  U.S.C.  811(b)  of  the 
Controlled  Substances  Act  (CSA). 

In  a  letter  dated  August  16, 1982  HHS 
notified  DEA  that  it  recommended 
continued  control  of  THC  in  Schedule  1 
of  the  CSA  adding,  however,  that  if  a 
new  drug  application  for  THC  is 
approved  by  the  Food  and  Drug 
Administration  (FDA)  of  HHS,  HHS 
recommends  that  THC  be  rescheduled 
to  Schedule  II.  On  May  31, 1985  FDA 
approved  the  new  drug  application  for 
the  product  Marinol  Capsules, 
containing  a  formulation  of  synthetic 
THC.  On  May  13, 1986  DEA  announced 
a  final  rule  placing  this  formulation  in 
Schedule  U  of  the  CSA  at  51  FR  17476 
(1986). 

In  a  letter  dated  May  13, 1983  HHS 
notified  DEA  that  HHS  recommended 
that  marijuana  plant  material,  i.e., 
cannabis  and  cannabis  resin,  cannabis 
leaves  and  caimabis  seeds  capable  of 
germination,  continue  to  be  controlled  in 
Schedule  I  of  the  CSA. 

In  analyzing  the  scheduling  criteria  of 
the  five  schedules  in  the  CSA,  the  Food 
and  Drug  Administration  (FDA) 
concluded  that  marijuana  plant  material 
has  a  high  potential  for  abuse,  no 
"accepted  medical  use"  and  a  "lack  of 


Federal  Register  /  Vd.  51.  No,  121  /  Tuesday.  June  24.  1986  /  Proposed  Rules 


22947 


accepted  safety  for  use  under  medical 
supervision"  because  the  safety  and 
efficacy  of  cannabis  materials  have  not 
been  ftilly  studied  or  evaluated.  FDA 
also  concluded  that  abuse  of  the  plant 
material  may  lead  to  severe 
psychological  dependence  in  some 
individuals  but  that  the  infomation 
available  was  insufficient  to  determine 
with  certainty  whether  the  plant 
material  produce  physical  dependence. 
FDA  recommended  that  the  cannabis 
material  remain  in  Schedule  I.  As  stated 
above.  HHS  also  so  recommended. 

By  letter  dated  April  1, 1986  the 
Acting  Deputy  Administrator  of  DEA 
requested  administrative  Law  Judge 
Francis  L  Young  to  commence  hearing 
procedures  as  to  the  proposed 
rescheduling  of  marijuana  and  its 
components. 

Accordingly,  notice  is  hereby  given 
that  hearing  procedures  with  respect  to 
this  proposed  rescheduling  will 
commence  August  21, 1986  and  will 
continue  until  all  interested  persons 
desiring  to  participate,  who  have  given 
notice  of  such  desire  as  prescribed 
below,  have  been  heard.  The  hearing 
will  be  conducted  pursuant  to  the 
provisions  of  5  U.S.C.  556  and  557  and  21 
CFR  1308.41. 

Every  interested  person  desiring  to 
participate  in  the  hearing  procedures, 
including  DEA  Agency  coimsel,  on 
behalf  of  the  Agency  staff,  and  anyone 
who  may  have  requested  a  hearing, 
shall  file  a  written  notice  of  intention  to 
participate,  in  duplicate,  with  the 
Hearing  Clerk.  ORice  of  the 
Administrative  Law  Judge,  Drug 
Enforcment  Administration,  1405  I  Street 
NW.,  Washington,  DC  20537,  within 
thirty  days  after  the  date  of  publication 
of  this  notice  of  hearing  in  the  Federal 
Register.  Each  notice  of  intention  to 
participate  must  be  in  the  from 
prescribed  in  21  CFR  1316.48. 

The  first  hearing  session  will  be  held 
on  August  21, 1986,  beginning  at  10:00 
a.m.,  in  Room  1213,  Drug  Enforcement 
Administi-ation,  1405  I  Street  NW.. 
Washington,  DC.  The  proceedings  at 
this  first  session  will  be  limited  to  a 
preliminary  discussion  to  identify 
parties  and  specific  issues  and  positions, 
and  to  determine  procediu^s  and  set 
dates  and  locations  for  further 
proceedings. 

Dated:  June  17, 19S6 
lohaCLawn, 

Administrator,  Drug  Enforcement 

Administration. 

(FR  Doc.  86-14166  Filed  6-23-86;  8:45  am] 

MUJMQCOOC  4410-OS-H 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

ILR-189-84] 

Income  Taxes;  Debt  Instruments  With 
Original  Issue  Discount,  Imputed 
Interest  on  Deferred  Payment  Sales  or 
Exchanges  of  Property,  and  Safe 
Haven  Interest  Rates  for  Commonly 
Controlled  Taxpayers;  Extension  of 
Comment  Period 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Extension  of  time  for 

comments. 

SUMMARY:  This  document  provides 
notice  of  an  extension  of  time  for 
submitting  comments  with  respect  to 
proposed  regulations  that  were  published 
in  the  Federal  Register  on  April  8, 1986 
(51  FR  12022).  Those  proposed  rules 
relate  to:  (1)  The  tax  treatment  of  debt 
instnunents  issued  after  July  1, 1982, 
that  contain  original  issue  discount;  (2) 
the  imputation  of  and  the  accounting  for 
interest  with  respect  to  sales  and 
exchanges  of  property  occuring  afier 
December  31, 1984;  and  (3)  safe  haven 
interest  rates  for  loans  or  advances 
between  commonly  controlled  taxpayers 
and  safe  haven  leases  between  such 
taxpayers.  The  extended  deadline  for 
submitting  comments  is  September  2, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  Page  of  the  Legislation  and 
Regulations  Division,  O^ice  of  Chief 
Coimsel,  Internal  Revenue  service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224  (Attention:  CC:LR:T). 
Telephone  202-566-3935  (not  a  toll-fi«e 
mmiber]. 

SUPPLEMENTARY  INFORMATION:  By  a 

notice  of  proposed  rulemaking  pubHshed 
in  the  Federal  Register  for  Tuesday, 
April  8, 1986  (51  FR  12022).  comments 
and  requests  for  a  pubhc  hearing  with 
respect  to  the  proposed  rules  to  be 
delivered  or  mailed  to  the  Commissioner 
of  Internal  Revenue,  Attention:  CC:LR:T 
(LR-189-84),  Washington.  DC  20224,  by 
Jime  9. 1986. 

The  Internal  Revenue  Service  is  in  the 
process  of  scheduling  a  public  hearing. 
An  annoimcement  of  the  date  and  time 
will  be  published  in  the  Federal  Register 
in  the  very  near  fuutive. 

The  date  by  which  written  comnwnts 
on  the  proposed  rules  must  be 


delivered  or  mailed  is  hereby  extended 
to  September  2,  1986. 
Donald  E.  Osteon. 

Director,  Legislation  and  Regutations 
Division. 

(FR  Doc.  86-14197  Filed  6-23-86;  8:45  am) 

BILLmO  COOC  4S30-01-M 

PANAMA  CANAL  COMMISSION 

35  CFR  Part  105 

Pilotage;  Liability  for  Damages  to 
Small  Vessels  Under  Guidance  of 
Transit  Advisors 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Panama  Canal 
Commission  is  proposing  to  amend  its 
regulations  in  Title  35.  Code  of  Federal 
Regulations,  Part  105.  Pilotage,  by 
adding  a  new  paragraph  concerning  the 
status  and  fimction  of  transit  advisors  in 
the  Panama  Canal.  This  change  will 
make  it  clear  that  the  Canal 
Commission's  hability  for  damages  to 
small  vessels  imder  the  guidance  of  a 
transit  advisor  is  limited  to  $50,000,  in 
accordance  with  section  2  of  the 
Panama  Canal  Amendments  Act  of  1985, 
Pub.  L  99-209,  99  Stat.  1716,  which 
amended  section  1411  of  the  Panama 
Canal  Act  of  1979,  Pub.  L  96-70,  93  Stat 
452  (22  U.S.C.  3771). 
DATE:  Written  comments  should  be 
submitted  on  or  before  July  24, 1986. 
ADDRESSES:  Comments  should  be  sent 
to  Secretary,  Panama  Canal 
Commission,  2000  "L"  Street  NW.,  Suite 
550,  Washington  DC  2003fr-4996  or 
Panama  Canal  Commission,  Office  of 
General  Coimsel,  APO  Miami,  Florida 
34011-5000. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Michael  Rhode.  Jr.,  Secretary, 
Panama  Canal  Commission,  telephone: 
(202)  634-6441.  or  Mr.  John  L  Haines.  Jr.. 
General  Counsel  telephone  in  Balboa 
Heights,  Republic  of  Panama,  011-507- 
52-7511. 
SUPPLEMENTARY  INFORMATION:  On 

December  23, 1985,  President  Reagan 
signed  into  law  the  Panama  Canal 
Amendments  Act  of  1985,  Pub.  L  99-209, 
99  Stat.  1716,  which  amended  the 
Panama  Canal  Act  of  1979,  Pub.  L  96-7a 
93  Stat.  452.  In  particular,  a  subsection 
(b)  was  added  to  section  1411  of  the 
1979  Act  (22  U.S.C  3771)  concerning 
those  vessels  whose  navigation  and 
movement  in  the  locks  are  not  under  the 
control  of  a  Panama  Canal  pilot.  As 
amended,  section  1411  limits  the 
Commisskm's  liabihty  for  damage  to 
these  vessels  to  $50,000. 
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Accordingly,  the  Canal  Commission 
proposes  to  define  the  status  and 
function  of  Canal  Commission  transit 
advisors,  who  are  assigned  to  act  in  an 
advisory  capacity  aboard  vessels  in  lieu 
of  a  Panama  Canal  pilot,  by  adding  a 
new  S  105.7.  to  Part  105.  In  addition,  it  is 
proposed  to  revise  §  105.1(a).  "Pilots 
Required",  to  refer  to  the  proposed 
§  105.7.  Section  105.1  requires  all 
vessels,  with  certain  exceptions,  to  use  a 
Canal  Commission  pilot.  The  reference 
to  S  105.7  will  except  from  this 
requirement  vessels  carrying  transit 
advisors. 

The  Canal  Commission  currently  uses 
transit  advisors  on  certain  small  vessels, 
and  this  provision  is  not  intended  to 
change  that  procedure.  Transit  advisors 
are  not  licensed  pilots,  and  this 
amendment  is  intended  to  emphasize 
the  distinction  between  pilots  and 
transit  advisors  and  define,  for  the  first 
time,  the  function  of  the  latter. 

The  Commission  has  determined  that 
this  rule  does  not  constitute  a  major  rule 
within  the  meaning  of  Executive  Order 
12291  dated  February  17. 1981  (47  FR 
13193).  The  bases  for  that  determination 
are.  first,  that  the  rule,  when 
implemented  would  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more  per  year,  and  secondly,  that  the 
rule  would  not  result  in  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  local 
governmental  agencies  or  geographic 
regions.  Further,  the  agency  has 
determined  that  implementation  of  the 
rule  will  have  no  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  the  ability  of 
United  States  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Finally,  the  Commission  has 
determined  that  this  rule  is  not  subject 
to  the  requirements  of  sections  603  and 
604  of  Title  5,  United  States  Code,  in 
that  its  promulgation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  the 
Administrator  of  the  Commission  so 
certifies  pursuant  to  5  U.S.C.  605(b). 

List  of  Subjects  in  35  CFR  Fart  105 

Panama  Canal.  Vessels,  Navigation. 

Accordingly,  it  is  proposed  to  amend 
§  S  105.1  and  105.7  as  follows: 

The  text  of  the  following  proposed 
amendments  are  shown  using  arrows  ► 
■4  to  indicate  additions. 

PART  IDS— PILOTAGE 

1.  The  authority  citation  for  Part  105  is 
revised  to  read  as  follows: 


Authority:  Issued  under  authority  of  the 
President  by  22  U.S.C.  3811,  E.0. 12215,  45  FR 
36043. 

2.  It  is  proposed  to  amend  S  105.1  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  105.1    Pitota  required. 

(a)  Except  as  provided  by  §§105.2, 
105.3,  and  ►  105.7  ■^,  or  by  paragraph 
(c)  of  this  section,  no  vessel  shall  pass 
through,  enter  or  leave  the  Canal,  or 
maneuver  in  the  Canal  or  waters 
adjacent  thereto,  including  the  ports  of 
Cristobal  and  Balboa,  without  having  a 
Panama  Canal  pilot  on  board. 
***** 

3.  It  is  proposed  to  amend  Part  105  by 
adding  §  105.7,  to  read  as  follows: 

»■  §  10S.7    Status  and  function  of  transit 


Vessels  less  than  20  meters  in  length, 
except  those  described  in  §  105.2(a)  and 
(b),  will  be  assigned  a  Panama  Canal 
Commission  transit  advisor  in  lieu  of  a 
Panama  Canal  pilot.  The  transit  advisor 
will  function  as  an  advisor,  whose 
presence  is  necessary  to  provide 
comprehensive  local  knowledge  of  the 
Canal  operating  area  and  procedures  for 
an  efficient  and  safe  transit.  -^ 

Dated:  May  20, 1986. 
D.P.  McAuliffe. 

Administrator,  Panama  Canal  Commission. 
[FR  Doc.  86-14125  Filed  6-23-86;  8:45  am] 

BUJJNG  CODE  3140-04-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  268 
[SWH-FRL-3034-31 

Hazardous  Waste  Management 
System;  Land  Disposal  Restrictions; 
Petitioner's  Guidance  Manual 

aqcncy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  withdrawal  of 
petitioner's  guidance  manual. 

summary:  The  Environmental  Protection 
Agency  is  today  announcing  the 
withdrawal  of  a  draft  guidance  manual 
entitled  "Land  Disposal  Ban  Variance 
Petitioner's  Guidance  Manual".  Notice 
of  availability  of  the  draft  guidance  for 
comment  was  published  in  the  Federal 
Register  on  March  5. 1986  (51  FR  7593). 
The  draft  guidance  manual  provided 
supplementary  information  to  the  Land 
Disposal  Restrictions  rule  (51  FR  1602) 
regarding  petitioning  the  Agency  for 
removal  of  restrictions  placed  on  land 
disposal  of  any  hazardous  waste  under 


section  3004  (d),  (e),  or  (g)  of  the  Solid 
Waste  Disposal  Act  (SDWA),  as 
amended  (42  USC  6924  (d),  (e).  or  (g)). 

In  response  to  comments  received  on 
the  proposed  Land  Disposal  Restrictions 
rule  and  the  draft  Petitioner's  Guidance 
Manual,  the  Agency  is  considering 
fundamental  changes  to  the  propsed  rule 
before  a  final  rule  is  promulgated.  The 
draft  guidance  manual,  therefore, 
embraces  an  approach  that  may  be 
inconsistent  with  the  final  Land 
Disposal  Restrictions  rule  to  be 
promulgated  on  or  before  November  8, 
1986.  In  that  rule,  the  Agency  will 
announce  its  final  approach  for  the 
consideration  of  land  disposal 
restriction  petitions.  The  regulated 
community  is,  therefore,  advised  not  to 
use  the  draft  guidance  manual  noticed  at 
51  FR  7953  in  developing  a  petition 
demonstration. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  concerning  the 
withdrawal  of  this  guidance  contact: 
James  Bachmaier,  Office  of  Solid  Waste 
(WH-565E),  U.S.  Environmental 
Protection  Agency,  401  "M"  Street,  SW.. 
Washington,  DC  (202)  382-4679. 

Dated:  June  13, 1986. 
).  Winston  Porter, 

Assistant  Administrator.  Office  of  Solid 

Waste  and  Emergency  Response. 

FR  Doc.  86-14074  Filed  6-23-86:  8:45  am] 

BILUNQ  CODE  6S60-S0-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405  and  412 


[BERC-3S3-P] 

Medicare  Program;  Changes  to  the 
Inpatient  Hospital  Prospective 
Payment  System  and  Fiscal  Year  1987 
Rates 

Correction 

In  FR  Doc.  86-12287  beginning  on  page 
19770  in  the  issue  of  Tuesday,  June  3, 
1988,  make  the  following  corrections: 

1.  On  page  19980,  in  the  second 
column,  the  twenty-third  line  should 
read  "percentage  breakdown  between 
these  two". 

2.  On  page  19990,  in  the  third  column, 
in  the  tenth  line  from  the  bottom, 
"review"  should  read  "revise". 

3.  On  page  19993.  in  the  first  column, 
in  the  seventeenth  line  from  the  bottom, 
insert  "resources"  between  "average" 
and  "required". 

4.  On  page  20014,  in  the  first  equation, 
"405"  should  read  ".405". 
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5.  On  page  20021,  in  Table  4,  under  the 
column  titled  "Pass  throughs",  the  last 
entry  should  read  ".102". 

6.  On  page  20022,  in  the  third  column, 
in  the  table,  in  the  percentage  growth  for 
1981,  remove  the  minus  sign. 

7.  On  page  20029.  make  the  following 
corrections: 

a.  In  the  first  column,  in  Step  1,  in  the 
first  entry  under  Federal  rate,  the  point 
at  the  end  of  the  first  line  should 


precede  50  in  the  second  line  so  that  it 
reads  ".50". 


b.  In  the  same  column,  the  last  line 
should  read: 


2[(l+.l) 


40  S 


-1]    -    .07871    or   7.871% 


c.  In  the  second  column,  under  Step  1.  the  last  four  lines  should  read: 


Disproportionate  share  hospital 
adjustment  factor 

Hospital  X's  Standardized  Cost  = 


.05 


$100.000.00 
l  +  (. 07871    ■¥      OS) 


71 


d.  In  the  same  column,  under  Step  2, 
the  Standard  Cost  OuUier  Threshold 
figure  should  read  "$13,500". 

e.  In  the  second  and  third  columns,  in 
Step  2  and  Step  3.  the  four  footnote 
designations  should  be  "2."  A  footnote  2 
should  be  added  following  footnote  1  in 
the  second  column  to  read  as  follows: 

*  These  market  basket  proportions  reflect 
the  labor-related  and  non-labor  components 
as  described  in  Table  2,  column  2  of  section 
IV  of  the  addendum. 


f.  In  the  third  column,  the  point  at  the 
end  of  the  sixth  line  should  be  removed. 
The  seventh  line  should  read 

".0773) =$19,477.66". 

g.  In  the  same  column,  under  Step  3,  in 
the  last  line,  the  second  figure  should 
read  "$30,051.89". 

h.  In  the  same  column,  under  Step  4,  in 
the  last  line,  the  last  figure  should  read 
"$1,450.94". 


i.  In  the  same  column,  in  the  last 
paragraph,  in  the  second  line,  "period" 
should  read  "prior". 

8.  On  page  20030  make  the  following 
corrections: 

a.  In  the  first  column,  under  Step  1,  in 
the  first  entry  under  Federal  rate,  the 
point  at  the  end  of  the  first  line  should 
precede  the  50  in  the  second  line  so  that 
It  reads  ".50". 

b.  In  the  second  column,  under  Step  1. 
the  last  three  lines  should  read: 


Hospital  X's  Standardized  Cost 


t 100. 000 


1  +   (.07871  +  .OB) 
=  $62,903  67 


71 


c.  In  the  same  column,  under  Step  3, 
the  last  figure  in  the  OuUiner  cost  should 
read  '$43.426.01 ".  Also,  the  first  figure  in 
Capital  portion  of  hospital  cost  from 
market  basket  should  read  "7.73%". 

9.  On  page  20035,  the  title  of  the  table 
was  inadvertently  omitted.  It  should 
read  "TABLE  3c-FY  1985  CASE-MIX 
INDEXES". 

10.  On  page  20122.  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
first  line,  "trust"  should  read  "thrust". 

BILUNO  COOC  1B0S-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Listing  of  Virgin 
River  Chub  as  an  Endangered  Species, 
With  Critical  Habitat 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule.  ■ 


summary:  The  Service  proposes  to  list 
Gila  robusta  seminuda,  the  Virgin  River 
chub,  to  be  an  endangered  species  and 
to  determine  its  critical  habitat  under 
the  authority  contained  in  the 
Endangered  Species  Act  of  1973.  as 
amended.  The  chub  occurs  in  the  Virgin 
River  in  Arizona.  Nevada,  and  Utah  and 
is  threatened  by  habitat  alteration 
through  water  diversion,  desalinization. 
urban  growth,  impoundment,  pollution, 
sedimentation,  and  other  adverse 
modifications:  and  by  competition  and 
predation  by  exotic  fish  species.  It  is 
particularly  vulnerable  to  these  threats 
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because  of  its  very  fimfted  range.  A  final 
determination  of  Gila  robusta  semimida 
to  be  an  endangered  species  would 
implement  for  it  the  full  protection 
provided  by  the  Endmagmed  Species  Aci 
of  1973.  as  amended.  TTie  Service  seeks 
data  and  comments  from  the  public  on 
this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  August  25. 
1986.  Public  hearing  requests  must  be 
received  by  August  8. 1986. 
AOOnesSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director.  U.S.  Fish  and 
Wildlife  Service.  P.O.  Box  1308,  500  Gold 
Avenue,  SW.,  Room  4000,  Albuquerque. 
New  Mexico  87103.  Comments  and 
materials  received  will  be  avaAable  far 
pubUc  inspection,  by  appaiatmeat. 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Gerald  Burton.  Endai^red  Species 
Biologist.  LLS.  Fish  and  Wildliie  Service. 
Albuquerque.  New  Mexica  (see 
ftPPP^—  ak)ve)  (505/786-3972  ar  FTS 
474-3972). 
SUPPLEMBCEARy  IMFORtlATlON: 


GJla  robusta  seminuda  was  first 
collected  and  described  from  the  Virgin 
River  near  Washington,  Utah,  by 
members  of  *e  Wtweler  Survey  (Cope 
and  Yarrow  1675).  It  was  described  as 
intermediate  between  Gila  robusta  and 
Gila  elegans.  Later  authors  described  it 
as  a  subspecies  of  robusta  along  with 
other  chubs  from  various  stream 
systems  in  tke  Colorado  River  basin 
(Ellis  1914.  Miller  1946.  LaRivers  and 
Trelease  1952).  Holden  and  Stalnaker 
(1970)  determined  that  the  name 
seminuda  referred  only  to  the  Virgin 
River  chub,  and  that  the  specimens  from 
other  localities  were  various  other 
subspecies  of  Gila  robusta.  Both  Holden 
and  Stalnaker  (1970)  and  Minckley 
(1973)  indicated  that  the  Virgin  River 
population  was  a  valid  subspecies,  and 
9miA,  et  al.  (1977)  confirmed  that 
determinatian  witti  extensive  taxonomic 
analyses. 

The  Virgin  River  dmb  is  a  very  silveTy 
medium-sized  minnow,  generally  less 
Aan  15  cBiitiiueters  (6  inches)  in  total 
length.  The  bade,  breast,  and  part  of  the 
belly  have  small,  deeply  embedded 
scales  which  are  difficuh  ta  see  and 
which  may  be  absent  in  some 
individuals.  This  is  the  source  of  the 
subspecific  name — eeminada. 

A  closely  related  form  of  Gila  robusta, 
which  appears  to  be  an  undescribed 
subspecies,  is  found  in  the  Moapa  River 
in  Nevada.  The  Moapa  River  was 
originally  a  tributary  of  the  Virgin  River, 
but  both  are  now  tributary  to  Lake 
Mead,  a  reservoir  on  the  Colorado  River, 


Since  the  Moepa  form  of  Gfta  mbysta 
has  also  suffered  population  deciines  in 
the  past  has  a  reduced  range  and 
presently  exist  at  low  population  levels, 
the  question  «f  wliatber  this  form  is  a 
part  of  the  seminuda  snbspecies  does 
not  affect  the  present  status  of  the 
Virgin  River  seminuda  (Cross  1976, 
Deacon  and  Bradley  1972). 

Gila  robusta  seminuda  is  endemic  to 
the  Virgin  River  in  southwest  Utah, 
narthwest  Arizona,  and  southwest 
Nevada.  Historically,  the  Virgin  River 
chub  was  abundant  in  the  Virgin  River 
(Cope  and  Yarrow  1875)  and  was  found 
from  near  the  location  of  the  towei  al 
Riverside,  Nevada,  upstream  to  La 
Verkin  Springs,  near  the  town  of 
Hurricane,  Utah.  However,  recent 
stmfies  (Cross  1975,  Woencffin  Recovery 
Team  1977  to  1984)  indicate  that  a  large 
decrease  in  range  and  numbers  of  this 
species  has  occurred  in  the  last  century, 
primarily  from  1860  to  1900  when  many 
of  the  iwesent  water  diversions  were 
oenstructed  stti  the  valley  and 
riverbanks  were  highly  modified  by 
agricultural  development.  Present 
Aatribution  of  the  Vir^  River  chub 
includes  the  mainstream  of  ike  Virgin 
River  from  the  town  of  Mesqoite. 
Nevada,  upstream  to  La  Vedun  Springs, 
near  the  town  of  Harricana.  Utah.  Gila 
robusta  seminuda  is  the  rarest  native 
fish  in  the  Virgin  River. 

Cross  (1975)  found  very  few  young-of- 
the-year  fish  and  very  few  adults  over 
seven  inches  in  standard  length  in  his 
studies.  This  lack  of  recruitment  of 
young  chub  seems  to  be  an  importaxit 
factor  in  the  present  status  of  Gila 
robmsta  seminuda.  The  Woundfin 
Recovery  Team  reported  chub 
reproduction  in  1983  to  be  good  due  to 
high  v/ater,  but  found  no  evidence  of 
successful  reproduction  in  1984. 
Hickman  (1985).  however,  reported 
successful  Virgin  River  chub 
reproduction  in  1984  with  young-of-the- 
year  fish  comprising  14  percent  of  his 
total  catch. 

Fish  populations  in  a  riverine  situation 
are  seldom  stable  from  year  ta  year.  For 
example,  the  "good"  populations  of  chub 
observed  in  recent  years  are  Ae  result 
of  1  good  year  of  spawning  and 
recruitment.  Presently  awet  of  these  fish 
are  3  years  old  and  wiB  aeed  water  if 
they  are  to  spawn.  The  ideal  fish 
population  should  consist  of  a  few  older 
fish,  a  larger  number  of  smaller  but 
sexually  mature  fish,  and  a  large 
number  of  young-of-the-year  fish.  An 
unhealthy  fish  population  consists  of  all 
individuals  of  the  same  size  and  age. 
This  last  year's  survey  of  the  river 
showed  little  or  no  chub  reproduction. 
The  fish  had  a  good  year  in  1983  and 
fish  from  that  year  continue  to  dominate 
the  population.  However,  as  this  group 
of  fish  age  and  are  lost  to  the 


pwprfatien,  flwy  mest  successfully 
spawn  if  the  sabspecies  is  to  conftnae. 
While  data  collected  on  the  chub 
peyulatiow  asing  ekectrofishing  m}ay 
indicate  a  locger  pop«Ia«ioe  than 
previously  et^ectod,  ft  still  does  aet 
otter  mv  iniarnMtlion  relative  to 
declines  in  the  population.  Consii^ent 
looC-tcrm  sampJii^  is  needed  to  gain 
this  type  af  ia^armatioa  and  prese&tly 
this  type  of  data  docs  aot  exist.  While 
electrofishing  equipment  produces  more 
chubs  than  seines,  the  results  offer 
nothing  on  population  stability.  It  only 
shows  chubs  are  more  easily  collected 
using  electrofishing  equipment  and  that 
the  subspecies  is  stiH  surviving  in  the 
Virgin  River.  Electrofishing  data,  like 
seiaing.  can  be  valuable  if  it  is  collected 
over  several  years  and  chub  populations 
are  then  compared  on  the  basis  of  catch- 
per-unit  of  effort. 

Lands  along  those  portions  of  the 
Vii^  River  occupied  by  the  Virgin 
River  chub  ace  OMtned  by  the  Bureau  of 
Land  Management  (BLM).  the  States  of 
Utah  and  Arizona,  and  private 
la-ndowners.  In  Arizona  approximately 
80  to  90  percent  of  the  lanJds  along  the 
river  are  admrnistered  by  BLM,  with 
private  hmd  being  concentrated  in  the 
victnrty  of  LitHefield.  hi  Utah,  about  13 
miles  of  the  lands  along  the  river  are 
RIJU,  the  Stale  has  4  parcels  with  small 
amouBts  of  river  frontage,  and  the 
remainder  is  privately  owned.  In 
Nevada,  lands  along  the  river  above  the 
town  of  Mesquite  are  privately  owned. 

This  fish  occurs  only  in  the 
mamstream  of  the  Virgin  Riwr.  there  is 
only  one  record  of  it  ever  being  found  in 
a  tributary  (Cross  1975).  Within  its 
habitat  it  is  most  common  in  deeper 
areas  where  waters  are  swift,  but  not 
turbulent,  and  is  generally  associated 
with  boulders  or  other  cover  (Minckley 
1973).  It  generally  occurs  over  sand  and 
gravel  substrates  in  water  less  than  90 
'¥  (32  *C),  and  it  is  very  tolerant  to  high 
salinity  end  turbidity  (Deacon  and 
Holden  1977).  The  Vhgin  River  chub  is 
an  omnivore.  eating  aigae.  aqaotic  arul 
terrestrial  iasects,  organic  detritus,  and 
crustaceans  (Cross  1975). 

The  main  reason  for  the  decKne  in  this 
subspecies  is  habitat  alteration  through 
the  dewstering  of  Ba)ar  aectiens  of  the 
river  by  irrigation  diversions.  Potential 
threats  to  the  species'  survival  include 
further  water  removal,  desalimzatian. 
urban  growth,  sedimentation,  poUution, 
channel  alteration,  and  competition/ 
predation  by  introduced  fishes.  The 
threats  are  magnified  by  the  naturally 
limited  range  of  this  fish  and  its 
consequent  vulnerability  to  extensive 
losses  from  a  single  threat. 

The  Virgin  River  chub  is  listed  as 
endangered,  due  to  habitat  destruction, 
by  the  American  Fisheries  Society 
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(Deacon  et  al.  1979).  The  chub  is 
currently  listed  by  the  State  of  Arizona 
as  endangered.  Group  2  (Arizona  Game 
and  Fish  Comm.  1982).  by  the  State  of 
Utah  as  threatened  (Utah  Div.  of  Wild. 
Res.  1982).  and  by  the  State  of  Nevada 
as  sensitive  (Nev.  Board  of  Wildlife 
Comm.  1981).  In  April  1983,  the 
Woundfin  Recovery  Team 
recommended  that  this  chub,  which  is 
found  in  the  same  river  as  the 
endangered  woundfin  [Plagopterus 
argentissimus),  be  added  to  the  Federal 
list  as  endangered.  Under  contract  with 
the  Service,  a  status  report  on  the  Virgin 
River  chub  was  prepared  by  Mr.  CO. 
Minckley.  This  1983  report 
recommended  that  the  chub  be  listed  as 
endangered  with  critical  habitat. 
On  August  23, 1978,  the  Service 
published  a  proposal  to  list  the  Virgin 
River  chub  as  endangered  with  critical 
habitat  (43  FR  37668).  On  September  30. 
1980,  the  Service  wiUidrew  the  above 
proposal,  because  it  was  not  finalized 
within  2  years  of  its  initial  publication  in 
the  Federal  Register  (45  FR  64853)  as 
required  by  the  Endangered  Species  Act 
Amendments  of  1978.  On  December  30, 
1982,  Gila  robusta  seminuda  was 
included  on  the  Vertebrate  Notice  of 
Review  (47  FR  58454)  in  category  1. 
Category  1  includes  those  taxa  for 
which  the  Service  currently  has 
substantial  information  on  hand  to 
support  the  biological  appropriateness 
of  proposing  to  list  the  species  as 
endangered  or  threatened. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424)  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1)  of  the  Act.  These  factors  and 
their  application  to  the  Virgin  River 
chub  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Habitat 
modification,  both  existing  and 
potential,  comprises  the  major  threat  to 
the  survival  of  the  Virgin  River  chub. 
Such  modification  includes,  among  other 
things,  water  diversion,  desalinization, 
impoundment,  road  construction,  urban 
growth,  channelization,  flood  control, 
agricultural  use  of  the  stream  banks,  and 
water  pollution.  This  modification  has 
resulted  in  the  complete  loss  of  a  portion 
of  the  historic  habitat  of  the  chub,  and 
modification  of  much  of  the  remaining 


habitat  Cross  (1975)  observed  that  the 
Virgin  River  chub  was  found  80  percent 
of  the  time  in  unmodified  habitat,  20 
percent  of  the  time  in  slightly  modified 
habitat,  and  only  rarely  in  extensively 
modified  habitat. 

Since  the  mid-lSOO's  there  has  been  an 
ever-increasing  demand  for  more 
extensive  development  and  use  of  the 
waters  of  the  Virgin  River  and  its 
tributaries.  This  demand  was  originally 
for  agricultural  use,  but  in  recent  years 
also  includes  power  generation  and 
municipal  uses.  Washington  County, 
Utah,  is  experiencing  a  rapid  increase  in 
population  growth  and  a  corresponding 
increase  in  the  need  for  water  resources. 
For  example,  the  1970  census  Usted  the 
county  population  as  13.669  and  the  1980 
census  listed  it  as  26,065.  This  is  quite  a 
rapid  increase  when  one  considers  that 
the  1940  census  listed  the  population  at 
9.269.  The  basic  economy  of  the  county 
is  changing  from  farming  and  ranching 
to  providing  services  associated  with  a 
growing  retirement  community.  Water 
needs  are  increasing  in  proportion  to  the 
population.  It  is  well  documented  that 
water  availability  will  be  a  limiting 
factor  in  the  future  growth  of  this  part  of 
Utah.  The  threat  to  the  Virgin  River 
chub  is  not  based  upon  what  has 
happened  for  the  past  40  years,  but  is 
based  upon  what  is  projected  to  happen 
in  the  next  40  years.  As  water  in  the 
Virgin  River  becomes  more  valuable  due 
to  a  rapidly  increasing  population,  it  will 
not  be  used  to  irrigate  cropland  since  it 
will  be  worth  much  more  to  those 
holding  the  water  rights  to  sell  them  for 
the  purpose  of  providing  municipal  and 
industrial  water.  The  city  of  St.  George, 
Utah,  is  undergoing  large  increases  in 
population,  and  projected  growth  for  the 
area  around  St,  George  is  high,  primarily 
from  retirement  and  recreational 
populations.  Thus,  the  water  use 
patterns  of  the  past  are  going  to  change, 
as  will  the  way  water  in  the  Virgin  River 
is  managed.  All  past  western  water 
history  indicates  these  changes  are 
coming,  and  that  they  will  be 
detrimental  to  the  chub. 

Large  portions  of  the  Virgin  River 
Valley  above  and  below  the  Virgin 
River  Narrows  are  used  for  agriculture. 
This  has  resulted  in  the  construction  of 
five  major  water  diversions  that 
presently  remove  all  fiow  frt)m  long 
stretches  of  the  Virgin  River  during  the 
height  of  the  summer  irrigation  season 
(Vaughn  Hansen  Assoc.  1977).  Three  of 
these  diversions  are  located  within  the 
present  range  of  the  Virgin  River  chub. 
Below  these  diversions  summer  flow  in 
the  river  is  often  composed  only  of 
groundwater  accretions  and  the  input  of 
U  Veridn  and  Littlefield  Springs.  This 


How  depletion  has  obvious  direct  effects 
upon  the  fishes  of  the  river.  Other,  less 
direct  effects  resulting  from  those 
diversions  are  consequent  higher  water 
temperatures;  crowding  of  fish  causing 
increased  competition,  predation,  and 
disease;  and  increased  pollution  levels 
due  to  less  dilution,  and  to  the  increased 
pollution  load  carried  by  irrigation 
return  flows  (Environmental  Protection 
Agency,  EPA  1977). 

Various  impoundment  and  water 
manipulation  projects  exist  on  or  have 
been  proposed  for  the  Virgin  River  and 
its  tributaries.  Existing  projects  such  as 
Gunlock  Reservoir  on  the  Santa  Clara 
River,  Kolob  Reservoir  on  the  East  Fork 
of  the  Virgin  River,  and  Ash  Creek 
Reservoir  on  Ash  Creek  have  not 
individually  had  major  adverse  impacts 
on  the  chub's  habitat.  However,  each 
project  results  in  cumulative  loss  or 
adverse  changes  through  water 
withdrawal,  changes  in  discharge 
patterns,  pollution,  sedimentation. 
stream  channel  modification,  and  other 
factors.  The  Quail  Creek  Water 
Reclamation  Project  which  is  presently 
being  constructed  by  the  Washington 
County  Water  Conservancy  District  will 
divert  flood  flows  from  the  Virgin  River 
near  Hurricane,  Utah,  for  storage  in  a 
reservoir  on  tributary  Quail  Creek  (USDI 
BLM  1983).  Because  operation  of  this 
project  will  ensure  year-round  minimum 
water  releases  in  the  Virgin  River  of  86 
cubic  feet  per  second,  a  biological 
opinion  issued  by  the  Service  in  1982 
concluded  that  the  project  is  not  likely 
to  jeopardize  the  existence  of  the 
woundfin  [Plagopterus  argentissimus),  a 
federally  listed  endangered  fish  of  the 
Virgin  River.  Although  the  habitat 
requirements  of  the  Virgin  River  chub 
are  different  than  those  of  the  woundfin 
and  are  not  well  understood,  it  is 
probable  that  this  project  alone  will  not 
significantly  affect  the  survival  of  Virgin 
River  chub. 

Several  major  potential  projects  have 
been  or  are  being  studied  for  the  Virgin 
River,  although  none  are  presently 
considered  viable.  However,  it  is  likely 
that  modifications  of  those  projects  or  . 
other  alternative  projects  will  be 
constructed  in  the  future,  since  the 
projected  water  needs  for  the  «urea  are 
much  larger  than  the  existing  known 
water  supply.  A  proposal  by  the 
Washington  County  Water  Conservancy 
District  (WCCD)  to  build  the  Warner 
Valley  &iergy  System  would  have 
diverted  water  from  the  Virgin  River  for 
storage  on  a  tributary,  and  would  have 
reduced  winter  flows  in  the  Virgin  River 
(Vaughn  Hansen  Assoc.  1977).  In  1982. 
the  WCCD  decided  not  to  construct  this 
project  The  WCCD  is  presently 
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oonductii^  a  fwe  yc«r-«*wJy  •!  <he 
Viigin  River  faoiM  in  wder  to  ^»BTiiihi« 
the  possranroas  for  wlwc  water 
deveKjpiiwul.  BofaaH  w^  Rccwniawm 
prajecta  wbidi  Iwwe  been  autfieined  for 
comtradw*!,  bet  wrfnch  are  nM 
presently  con«i^«Bed  viaMe.  Indudte  the 
following.  Tlie  Diicie  fttj^ect  weaM 
include  two  dam*  and  eicteneive  <»nel«. 
This  preiect  was  set  ande  when  the 
Warner  Valley  Energy  System  was 
proposed.  The  La  Verkin  Springs  Unit  of 
the  Lower  Colorado  River  Water 
Qaality  tm^nweneat  PrograiB 
(LCRWQIf^  would  iovotve  total 
diversion  and  desalimzatian  of  the 
water  frun  La  Verkoi  Spring.  StuAes  on 
this  pr^ed  were  completed  in  t9M  and 
concluded  that  the  project  is  iireaently 
uneconomical.  P*teMli«i  effects  of  diis 
project  are  discussed  under  factore  **C" 
and  "K"  below.  Tlie  Lower  Virgin  River 
Unit  of  the  LCRWQIP  has  as  its 
objective  the  reduction  of  salinity  in  the 
Virgin  River  below  Uttlefield Spring  in 
Arizona.  Tliis  project  is  still  under  study. 
Effects  of  most  of  the  alternatives  being 
considered  m  fliis  proiect  woidd  be  of 
the  same  type,  althoagh  probably  less 
severe,  as  Aose  discussed  for  the  La 
Verkin  Springs  Unit. 

In  addition,  the  USDA  Soil 
Conservation  Senrice  has  severri 
projects  profposed  m  fte  Virgin  River 
basin  in  Utah,  including  flood  control 
and  irrigation  projects  (Hoh  1983V  The 
effects  of  these  projects  on  the  Virgin 
River  and  the  chub  aae  aot  knewm.  but  it 
is  possible  they  may  adversely  affect  the 
chub's  habitat  unless  plannii^  includes 
protection  for  the  diub  and  its  habitat. 

B.  Oventtiliratian  for  commercial, 
recreational,  scientific,  oredacotiomil 
purposes.  There  is  no  evidence  to 
suggest  overutilization  of  this  fieh  for 
any  of  these  purposes. 

C.  Disease  or  predatirm.  The  Vwgin 
River.  unlSre  other  portions  <rf  the 
Colorado  River  basin,  has  relatively  few 
eKOlic  fish  species.  In  tlie  past  79  years 
only  a  few  exotic  predatory  fish,  such  as 
green  sunfish,  black  baHhead.  and 
laigemouth  bass,  have  invaded  the 
Virgin  River  witfi  limited  success.  Thir 
is  due  primarily  to  die  barrier  effect  of 
the  naturally  high  salinity,  temperature, 
and  turbidity,  and  fce  highly  fluctuating 
flows  of  the  river.  Flow  in  the  Virgin 
River  is  subject  to  extreme  lows  in 
summer  interrupted  by  heavy 
thunderstorm  floods.  Below  La  Verkin 
Springs  the  river  becomes  very  saline 
due  to  the  large,  hot  mineral  flow  of  the 
springs.  La  Verkin  Springs  has  a 
(fiBch»rge  of  ^out  n  cxkic  feet  per 
second,  a  temperatra^  of  100*  to  108* 
(S5*-39  *C.l  Fahrenheit,  and  a  salinity  of 
9,650  milligrams  per  liter  {Bureau  of 


Redanw«on  IWS).  Geologic  formations 
th»wi^  wWrih  ^»e  Hverwid  its 
groundwater  accrefions  pass  contribute 
to  Ahb  salinity,  ssid  lit#efieM  Spring, 
just  below  <be  Virgin  Necrtms,  dso 
contributes  a  large  quan**y  of  KigMy 
saline  water  into  the  mrer.  These 
extreme  envsronmentri  ccnditions  hawe 
served  as  a  barrier  to  eKotic  fish 
invasion,  because,  iHilike  the  native 
fawM  which  are  ada^ed  to  tfieoe 
conditions,  exotic  fish  find  them  difficult 
to  survive.  Amy  actions,  such  as 
impoandment  or  desaKnizatian.  sdMcfa 
wvokl  alter  these  extreme 
eovironmantal  conditionB  would  be 
detrimental  to  the  swvival  of  the  Virgin 
River  chub  and  the  ofher  native  fishes, 
by  allowing  the  nicursion  of  exote 
piedatory  and  competitive  spocioa.  The 
native  fauna,  having  evolved  in  «n 
eimronraent  where  predation  and 
competttion  were  very  limited,  would  be 
sewrely  impacted  by  such  incaraion. 

In  the  past.  Ae  fish  fauna  of  the  Virgin 
River  hae  consisted  arlraost  entirely  of 
native  species.  The  few  exotic  species 
which  were  present  coiisisted  of  a  few 
individuals  where  were  washed  into  the 
river  from  upstream  leservoirs  or^ff- 
stream  ponds.  The  lo%v-head  older 
irrigation  diversions  have  done  BtSe  to 
retein  flood  flows  which  merely  go  over 
the  tops  of  Aese  structures.  Research 
has  found  that  theoe  unregulated  flood 
flows  flush  exotic  fish  species  from 
southwestern  river  systems,  but  have 
moch  lees  impact  on  native  fishes  which 
have  evolved  in  these  extreme 
conditions.  The  protdem  arises  when 
habitats  change  and  the  scales  are 
tipped  in  favor  of  the  exotic  species.  To 
date,  we  do  not  believe  this  has  yet 
happened  on  &e  upper  Virgm  River,  it 
may.  however,  happen  at  any  time  if  the 
water  flow  is  ponded  or  declines,  or  if 
salinities  are  decreased  or  increased,  or 
if  a  supply  of  exotics  is  continuously 
introdaced. 

Parasites,  probably  introduced  by 
exotic  fish  from  Lake  Mead,  are  a 
known  problem  in  the  Moapa  River  form 
of  Gila  robusta  (Wilson  et  al  1966). 
However,  at  present  only  minor 
infestations  of  black  grub  and  learoea 
have  been  found  in  the  Virgin  River 
chnb  (Radant  and  Coffeen  198S). 
D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  State  of 
AriBoaa  currently  liste  the  Yirgin  River 
chub  under  Group  2  of  the  Threatened 
Native  Wildlife  of  Arizona  (Arizona 
Game  and  Fish  Comra.  1982).  Group  2 
includes  diose  animals  %«*ose  continued 
presence  in  Arizona  is  ikjw  in  jeopardy. 
The  State  of  Nevada  lists  it  as  sensitive 
(Nevada  Board  of  Wildh'fe  Comm.  1981). 
which  includes  those  species  that  may 


be  candidates  for  ctesoificafion  to  a 
mtm  restrictive  status.  The  State  of 
Utnh  lists  ft  as  threaHened.  nwamng  it  Is 
likely  te  become  endangered  in  the 
foreseeable  future.  These  state  listings 
protect  the  chub  from  unregulated 
taking.  However,  none  of  these  state 
hstings  provide  habitBt  protection  for 
the  chub. 

"Hiere  are  presently  no  provisions  in 
Utah  or  Nevada  wHter  law  for  the 
acquisition  and  protection  of  instream 
water  rights  for  the  preservation  of  fish 
and  wildlife  and  their  habitat.  Tliis 
deficiency  has  been  a  major  factor  in  the 
decnne  of  manyjjative  fishes,  and  has 
made  it  difficuft  lo  protect  sudi  species 
as  the  Viqjin  River  chub  against  the 
habitat  losses  caused  by  water 
diversions  and  impoundments. 

K.  Other  oatutal  or  manmade  factors 
affoctii^  its  coati/ujed  existeace. 
Displacement  of  Virgin  River  chub 
populations  by  exotic  fishes  may  be  a 
threat  to  die  survival  of  die  chub.  The 
red  shiner,  which  has  been  moving 
proeressively  upstream  from  Lake  Mead, 
has  recailly  been  found  upstream  into 
Utah.  It  has  been  implicated  in  the 
decline  of  several  other  native  species, 
is  considered  to  be  a  threat  to  the 
federally  endangered  woundfin.  and 
may  be  expected  to  present  a  sigaifacant 
threat  to  early  Uie  stages  of  the  chub,  its 
upstream  movement  also  indirntos  the 
possibility  of  Uireat  to  Uw  chub  from 
invasion  by  other  exotic  fish  species. 
The  competitive  relationships  between 
the  Virgin  River  chub  and  exotic  fish  is 
further  complicated  by  the  extensive 
habitat  alteration  which  has  occurred. 
Many  of  these  altecationB  have  reduced 
the  desirability  of  the  habitat  bn  the 
diub,  and  thereby  may  have  tilted  the 
competitive  edge  to  exotic  species.  The 
natuiafly  warm,  saline,  tartiid  waters  of 
the  Virgin  River  have  been  important  in 
retarding  d»  invasion  of  competitive 
enotic  fislaes  into  the  river.  Such  an 
extreme  habitat  is  undesirable  for  most 
exotic  species,  thus  protecting  the  native 
species,  particularly  in  the  Utah  portion 
of  the  river,  from  predation  and 
competition  by  exotic  species. 
Therefore,  proposed  desalimxation 
projects  for  the  Virgin  River  may  pose  a 
major  threat  to  well-being  of  the  native 
Bsh  fauna  of  the  river. 

The  naturally  restricted  range  of  die 
Virgin  River  chiA,  ph»s  the  degradation 
and  loss  of  haWtat  which  ft  has 
experiemxd  in  the  pest  130  years,  make 
it  extremely  vubteraWe  to  the  threats 
enmBereted  above.  Any  activity 
affecting  the  qnanSty  or  qfuaBty  of  water 
in  the  Vh^  River  wlH  affect  all 
individuals  of  the  subspecies.  It  is 
possible  diat  the  Virgin  River  chub 
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could  become  extinct  as  a  result  of  a 
single  action. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  detemiining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Virgin 
River  chub  as  endangered.  Endangered 
status  seems  appropriate  for  this  chub 
because  of  the  reduced  range,  the 
extensive  past  loss  and  alteration  of 
habitat,  and  the  high  demand  for  future 
use  of  the  remaining  waters  of  the  Virgin 
River. 

Critical  Habitat 

Critical  Habitat,  as  defined  by  section 
3  of  the  Act  means:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (1)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection,  and  (ii)  specific  areas  outside 
the  geographical  area  occupied  by  a 
species  at  the  time  it  is  listed,  upon  a 
determination  by  the  Secretary  that  such 
areas  are  essential  for  the  conservation 
of  the  species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrendy  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  for  Gila  robusta  seminuda  is 
being  proposed  to  include 
approximately  50  miles  of  the  Virgin 
River  in  Arizona,  Nevada,  and  Utah, 
from  the  Mesquite  diversion  dam  near 
the  town  of  Mesquite,  Nevada,  upstream 
to  the  Utah  State  Highway  9  (formerly 
15)  crossing  north  of  the  town  of 
Hurricane,  Utah,  excluding  an 
approximately  14-mile  section  of  the 
Virgin  River  Narrows.  This  area  was 
chosen  for  critical  habitat  designation 
because  it  presenUy  supports  the  only 
known  existing,  self-peqsetuating 
population  of  the  Virgin  River  chub.  This 
area  provides  all  of  the  ecological, 
behavioral,  and  physiological 
requirements  necessary  for  the  survival 
of  this  chub.  No  smaller  or  alternative 
area  would  allow  for  the  species'  long- 
term  survival  and  recovery.  Not  all 
sections  of  the  area  proposed  for  critical 
habitat  provide  year-nmnd  habitat  for 
the  chub.  However,  all  of  the  proposed 
area  contains  habitat  that  is  used  during 
some  portion  of  the  year.  Protection  of 
this  proposed  critical  habitat  will  ensure 
that  sufficient  numbers  survive  to 
prevent  this  subspecies  from  becoming 
extinct 


Section  4(b)(8)  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  which  may 
adversely  modify  such  habitat  or  may 
be  ejected  by  such  designation.  Any 
activities  which  would  deplete  the  flow 
or  would  significandy  alter  the  existing 
flow  regime  in  the  Virgin  River  could 
adversely  impact  the  proposed  critical 
habitat.  Such  activities  include,  but  are 
not  limited  to,  water  diversion, 
excessive  groundwater  pumping,  and 
impoundment  Any  activity  which  would 
extensively  alter  the  channel 
morphology  of  the  Virgin  River  could 
adversely  impact  the  proposed  critical 
habitat.  Such  activities  include,  but  are 
not  limited  to.  channelization,  excessive 
sedimentation  from  agriculture  and 
other  watershed  disturbances, 
impoundment  and  riparian  destruction. 
Any  activity  which  would  significandy 
alter  the  water  chemistry  in  the  Virgin 
River  could  adversely  impact  the 
proposed  critical  habitat.  Such  activities 
include,  but  are  not  limited  to,  release  of 
chemical  or  biological  pollutants  into  the 
waters  at  a  point  source  or  by  dispersed 
release,  and  removal  of  natural  chemical 
components.  Additionally,  the 
introduction,  advertent  or  otherwise,  or 
exotic  fish  species  and  their  associated 
parasites  into  the  Virgin  River  chub 
habitat  could  adversely  affect  the  chub 
through  predation.  competition,  and 
parasitism. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  will 
consider  the  critical  habitat  designation 
in  light  of  all  additional  relevant 
information  obtained  at  the  time  of  the 
final  rule. 

Available  Conservadon  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encour^es  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 


Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402  (see  revision  at  51  FR  19926  June  3. 
1986).  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat  If  a  Federal  action  may 
a^ect  a  listed  species  or  its  critical 
habitat  the  responsible  Federal  agency 
must  enter  into  consultation  with  the 
Service. 

Portions  of  the  Virgin  River  flow 
through  Bureau  of  Land  Management 
lands,  many  of  the  potential  water 
projects  on  the  river  are  under  the 
jurisdiction  of  the  Bureau  of 
Reclamation,  and  most  construction  and 
alteration  activities  in  the  river  require 
an  authorizing  permit  from  the  Army 
Corps  of  Engineers  under  Section  404  of 
the  Clean  Water  Act.  Activities  by  these 
agencies  which  would  affect  the  Virgin 
River  chub  or  its  critical  habitat  may  be 
affected  by  this  proposal.  In  addition 
federally  funded,  authorized,  or 
constructed  flood  control,  agricultural 
channelization,  and  highway  and  bridge 
construction  projects  might  also  be 
affected  by  this  proposal. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport  or 
ship  any  such  wildlife  that  had  been 
illegally  taken.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
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and  17.23.  Such  permits  are  available  for 
scientiHc  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  In  some 
instances  permits  may  be  issued  during 
a  specified  period  of  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
rules  adopted  will  be  as  accurate  and 
effective  as  possible  in  the  conservation 
of  any  endangered  or  threatened 
species.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  these  proposed  rules  are 
hereby  solicited.  Comments  particularly 
are  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  the  lack  thereof)  to  Gila 
robusta  seminuda; 

(2)  The  location  of  any  additional 
populations  of  GiJa  robusta  seminuda 
and  the  reasons  why  any  habitat  of  this 
species  should  or  should  not  be 
determined  to  be  critical  habitat  as 
provided  by  Section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species; 

(4)  Current  or  plarmed  activities  in  the 
subject  area  and  their  possible  impacts 
on  GHa  robusta  seminuda;  and 

(5)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  designation  of  critical  habitat. 

Final  promulgation  of  the  regulations 
on  Gila  robusta  seminuda  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box  1306. 
Albuquerque.  New  Mexico  87103. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4{a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 


was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish.  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulations  Promulgation 
PART  17-{AMENDE0] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority.  Pub.  U  93-205.  87  Stat  884:  Pub. 
L  94-359.  90  Stat  911;  Pub.  L  9&-«3Z  92  Stat. 
3751:  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L  97- 
304,  96  Stat  1411  (16  U.S.C  1531  et  seq). 

2.  It  is  proposed  to  amend  9 17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  "Fishes."  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

{17.11    Endangered  and  tttreatenad 
wHdlHe. 
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3.  It  is  further  proposed  to  amend 
17.95(e)  by  adding  critical  habitat  of 
Gala  robusta  seminuda  as  follows  (The 
position  of  this  entry  under  §  17.95(e) 
follows  the  same  alphabetical  sequence 
as  the  species  occurs  in  17.11); 

S  17.95    Critical  habitat— fish  and  wiMUfe. 
Je)  •  *  *  ^ 

Virgin  River  Chub  (Gila  robusta  seminuda) 
Arizona,  Mohave  County,  Main  channel  of 


the  Virgin  River  from  the  Nevada-Arizona 
State  line  upsteam  to  the  west  boundary  of 
Section  31;  T41N:  R14W. 

I4evada,  Claric  County,  Main  channel  of  the 
Virgin  River  from  the  Mesquite  diversion  dam 
in  the  NEV4  of  the  NW  V4  of  Sec.  21;  T13S; 
R71E  upsteam  to  the  Nevada-Arizona  line. 

Utah,  Washington  County.  Main  channel  of 
the  Virgin  River  from  the  Arizona-Utah  State 
line  upstream  to  the  Utah  State  Highway  9 
(formerly  15)  crossing  north  of  Hurrican,  Utah 
(SW%  of  Sec.  25;  T41S;  R13W). 


^    •  ••  •"      B  #»     "T 


CRITICAL  HABITAT 
(width  not  lo  icato) 


Known  primary  constituent  elements 
include  deeper  pools  and  runs  with  cover  in 
the  mainstream  channel;  warm,  saline,  turbid 
water,  rock-sand-gravel  substrates:  and  few 
or  no  exotic  fish  species.  Periodic  flooding  is 
necessary  to  maintain  habitat  quality. 
*         *         •         •         « 

Dated:  May  30. 1986. 
P.  Daniel  Smith. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  86-14190  Filed  6-23-86;  8:45  am] 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  Hearing  and 
Reopening  of  Comment  Period  on 
Proposed  Endangered  Status  for 
Eriastrum  DensHollum  ssp.  Sanctorum 
(Santa  Ana  River  Woolly-Star)  and 
Centrostegia  Leptoceras  (Slender^ 
Homed  Splneflower) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule;  notice  of  public 
hearing  and  reopening  of  comment 
period. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  gives  notice  that  a  public 
hearing  will  be  held  on  the  proposed 
determination  of  endangered  status  for 
two  plants.  Eriastrum  densifolium  ssp. 
sanctorum  (Santa  Ana  River  woolly- 
star)  and  Centrostegia  leptoceras 
(slender-homed  spineflower),  and  that 
the  comment  period  on  this  proposal  is 
reopened. 

Eriastrum  densifolium  ssp.  sanctorum 
occurs  patchily  on  the  high  floodplain 
terraces  of  the  Santa  Ana  River  in  San 
Bernardino  County,  California. 
Centrostegia  leptoceras  is  currently 
known  from  only  four  small  isolated 
populations  in  Riverside  and  San 
Bernardino  Counties,  California.  The 
hearing  and  the  reopening  of  the 
comment  period  will  allow  comments  on 
this  Droposal  to  be  submitted  from  all 
interested  parties. 

DATE!!:  The  comment  period  on  the 
proporal  is  reopened  )une  24, 1986.  The 
public  hearing  will  be  held  from  7:00  to 
9:00  p.m.,  on  Monday,  July  7, 1988,  in 
Redlunds,  California.  The  comment 
period,  which  originaly  closed  on  June  9, 
1986,  now  closes  July  28, 1986. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  San  Bernardino  County 
Museum,  2024  Orange  Tree  Lane, 
Redlands,  California.  Written  comments 
and  materials  should  be  sent  to  the 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  Lloyd  500  Building,  500  NE. 
Multnomah  Street,  Suite  1692.  Portland. 
Oregon  97232.  Comments  and  materials 
received  will  be  available  for  public 
inspection  during  normal  business 
hours,  by  appointment,  at  the  Regional 
Endangered  Species  Office  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Nancy  Kaufman,  U.S.  Fish  and 
Wildlife  Service.  Federal  Building,  24000 
Avila  Road,  Lagima  Niguel,  California 
92656  (714/643-4270  or  FTS  796-4270). 

SUPPLEMENTARY  INFORMATION: 

Background 

Eriastrum  densifolium  ssp.  sanctorum 
was  once  a  conspicuous  shrub  of  the 
higher  floodplain  terraces  of  the  Santa 
Ana  River  and  its  tributaries.  It  has  been 
extirpated  from  Orange  and  Riverside 
Counties  by  urban  development, 
ranches  and  agriculture,  and  sand  and 
gravel  mines.  Centrostegia  leptoceras 
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once  occurred  in  alluvial  fan  scrub  of 
Los  Angeles,  San  Bernardino,  and 
Riverside  Counties,  Currently  it  is 
known  from  four  localities  totaling  less 
than  four  hectares  (10  acres)  in  extent. 
Ubanization  and  sand  and  gravel  mines 
threaten  this  plant. 

Section  4(b)(5)(E)  of  the  Endangered 
Species  Act  of  1973.  as  amended. 
requacs  that  a  pubhc  hearing  be  held,  if 
requested  within  45  days  of  the 
publication  of  a  proposed  rule.  On  May 
27. 1986.  a  request  for  a  public  hearing 
on  this  proposal  was  received  from  Mr. 
Murray  Storm,  Director.  Environment 
Management  Agency  of  Orange  County. 
California.  The  Service  has  scheduled 
this  for  July  7. 1986  at  7:00  p.m.  at  the 
San  Bernardino  County  Museum. 
Redlands,  California.  Those  parties 
wishing  to  make  statements  for  the 


record  should  have  available  a  copy  of 
their  statements  to  be  presented  to  the 
Service  at  the  start  of  the  hearing,  oral 
statements  may  be  limited  to  5  or  10 
minutes,  if  the  number  of  parties  present 
that  evening  necessitates  some 
limitation.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
this  hearing  or  mailed  to  the  Service. 

The  comment  period  on  the  proposal 
originally  closed  on  June  9, 1988.  In 
order  to  accommodate  the  hearing,  the 
Service  also  reopens  the  public 
comment  period.  Written  comments  may 
now  be  submitted  for  this  proposal  until 
July  28, 1986,  to  the  Service  office  in  the 
AOORESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Ms.  Carolyn  Bohan.  U.S.  Fish  and 


Wildlife  Service.  500  NE.  Multnomah  St., 
Suite  1692,  Portland,  Oregon  97232  (503/ 
231-6131  or  FTS  429-6131). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16  U.S.C. 
1531  et  seq.;  Pub.  L  93-205.  87  Stat.  884;  Pub. 
L  94-359.  90  Stat.  911;  Pub.  L  95-632,  92  StaL 
3751:  Pub.  L  96-159.  93  Stat.  1225:  Pub.  L  97- 
304.  96  Stat.  1411). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agricultiu*). 

Dated  June  17. 1986. 
Joseph  R.  Blum, 
Acting  Regional  Director. 
(FR  Doc.  86-14196  Filed  6-23-86;  8:45  am) 
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TWs  section  of  tt»  FEDERAL  REGISTER 
contains  documents  other  than  niles  or 
proposed  rules  ttiat  are  applicable  to  the 
put>llc.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
dectstons  and  rulings,  delegations  of 
auttK>rity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  In  this  section. 


ACTION 

Special  Volunteer  Programs; 
Availability  of  Funds;  Demonstration 
Grants 

A.  The  Office  of  Voluntarism 
Initiatives  of  ACTION  announces  the 
availability  of  funds  during  fiscal  year 
1986  for  demonstration  grants  under  the 
Special  Volunteer  Programs  authorized 
by  the  Domestic  Volunteer  Service  Act 
of  1973.  as  amended  (Pub.  L.  93-113, 
Tide  I,  Part  C,  42  U.S.C.  4992). 

The  purpose  of  this  program  is  to 
strengthen  and  supplement  efforts  to 
meet  a  broad  range  of  needs, 
particularly  those  related  to  economic 
dislocation,  by  encouraging  and 
enabling  persons  from  all  walks  of  life 
and  from  all  age  groups  to  perform 
meaningful  and  constructive  volunteer 
service  in  agencies,  institutions,  and 
situations  where  the  application  of 
human  talent  and  dedication  may  help 
to  meet  such  needs. 

Priority  consideration  will  be  given  to 
operating  projects  at  the  state  and  local 
level  which  use  volunteers  to  address 
the  problem  of  farm  families  and  rural 
communities  in  crisis.  Projects  must 
utilize  volunteers  to  assist  these  families 
with  financial  coimselling.  vocational 
training  and  career  training.  In  addition, 
volunteers  will  link  those  families  or 
individual  members  with  individuals, 
groups,  organizations  and  agencies  that 
can  help  them  discover  new  ways  to 
increase  income  from  alternative 
employment,  both  on  and  off  the  farm. 
Projects  to  assist  agriculturally 
dependent  communities  to  diversify 
their  economies  will  be  considered. 

B.  Eligible  Applicants 

Only  applicants  from  private,  non- 
proBt  incorporated  organizations  and 
public  agencies  will  be  considered. 


C  Available  Funds  and  Scope  of  the- 
Grant 

ACTION  anticipates  awarding  grants 
ranging  in  size  from  $40,000  to  a 
maximum  of  $100,000,  the  latter  based 
on  the  development  of  statewide  or  a 
comparably  large  geographical  area. 

Publication  of  this  announcement 
does  not  obligate  ACTION  to  award  any 
specific  number  of  grants,  or  to  obligate 
any  specific  amount  of  money  for 
demonstration  grants. 

D.  General  Criteria  for  Grant  Selection 

Grant  applications  will  be  reviewed 
and  evaluated  in  comparison  with  the 
criteria  outiined  below,  as  appropriate, 
as  well  as  conformance  to  the 
instructions  included  in  the  application. 
Grant  applications  that  have 
demonstrated  competence  in  using 
volunteers  to  work  with  farm  families 
and  rural  communities  will  be  given 
preference. 

1.  Potential  to  recruit  and  train 
volunteers  in  areas  of  priority. 

2.  Promise  of  developing  innovations 
or  knowledge  in  solving  problems  of 
farm  families  and  rural  communities  in 
crisis  that  are  significant  to  national 
program  development. 

3.  Potential  for  replication  of  the 
project  model  including:  plans  for 
implementation  and  dissemination  of 
results  of  the  project  including  any 
products  such  as  reports  and  manuals 
for  use  by  others. 

4.  Carefully  formulated  measurable 
time  phased  objectives  and  feasibility  of 
methods  for  meeting  those  objectives. 

5.  Capability  of  proposed  staff. 

6.  Likelihood  of  completion  of  project 
within  proposed  timetable. 

7.  Feasibility  of  proposed  budget. 

8.  Adequacy  of  plans  for  data 
gathering  Emd  evaluation. 

9.  Letters  of  support  from 
collaborating  agencies  and 
organizations  where  such  could  be 
expected  to  contribute  to  the  value  or 
success  of  the  project. 

10.  Plans  for  continuation  of  the 
activities  and  self-sufficiency  of  the 
program  following  the  completion  of  the 
project  supported  by  ACTION  funds. 

11.  While  speciflc  levels  of  matching 
funds  are  not  a  requirement  for  grants, 
evidence  of  local  public  and  private 
sector  support  (Hnancial  and  in-kind)  is 
strongly  encotu-aged  and  will  be 
considered  in  the  decision  making 
process.  Applicants  capable  of  such 


contributions  should  specify  the  sources 
and  nature  of  in-kind  and  other  non- 
federal contributions.  These 
contributions  must  be  deemed  allowable 
costs  in  accordance  with  ACTION 
requirements. 

E.  Application  Review  Process 

ACTION'S  Demonstration  Grants 
Division,  in  the  Office  of  Voluntarism 
Initiatives,  which  has  expertise  in 
volunteer  demonstration  programs,  will 
review  and  evaluate  all  eligible 
applications  submitted  under  this 
announcement.  ACTION'S  Associate 
Director  for  the  Office  of  Voluntarism 
Initiatives  will  make  the  final  selection 
from  among  the  highest  ranked 
applications.  ACTION  reserves  the  right 
to  ask  for  evidence  of  any  claims  of  past 
performance  or  future  capabihty. 

F.  Application  Submission  and  Deadline 

One  signed  original  and  two  copies  of 
all  completed  applications  must  be 
submitted  to  the  Associate  Director  for 
the  Office  of  Voluntarism  Initiatives, 
Room  M-516.  806  Connecticut  Avenue 
NW..  Washington,  DC  20525.  The 
deadline  for  receipt  of  applications  is 
August  1, 1986.  Only  those  applications 
that  are  received  by  5:00  p.m.  on  this 
date  will  be  eligible. 

All  grant  applications  must  consist  of: 

a.  Application  for  Federal  Assistance 
(SF  424  Pages  1-2  and  ACTION  Form  A- 
1017  pages  3-7)  with  a  narrative  budget 
justification  and  a  narrative  of  project 
goals  and  objectives. 

b.  CPA  certification  of  accounting 
capability. 

c.  Articles  of  incorporation. 

d.  Proof  of  non-profit  status  or  an 
application  for  non-profit  status,  which 
should  be  made  through  documentation. 

e.  Resume  of  candidates  for  the 
position  of  project  director,  if  available, 
or  the  resume  of  the  director  of  the 
applicant  agency  or  project. 

f.  Organization  chart  of  the  applicant 
organization  showing  how  the  project  is 
related  to  the  organization. 

To  receive  an  application  form,  please 
call  ACTION'S  Office  of  Voluntarism 
Initiatives,  (202)  634-8749. 

Dated:  June  18,1986. 
Donna  M.  Alvarado, 

Director  of  ACTION. 

(FR  Doc.  86-14135  Filed  6-23-86: 8:45  am] 
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DEPARTMEHT  OF  AGRICULTURE 

Agrfcuitural  StabWzatlon  and 
Conservation 


198S-S7  National  Marketing  Quota  for 
Ogv  FOtar  (Typ*  ^-U  and  Haiytand 
Tobttccoa 

AOENCY:  Agncaltaral  StoMBwffon  and 
Cooaermtion  Service,  fUSDA). 
action:  Notice  of  Detennmation  of 
1986-87  Marketing  Quota. 

summary:  a  Notie  of  Proposed 
DeteiBiaaliana  whb  respect  to  Ike 
rrrrltiMatimi  ef  nalMBBl  Maifcirting 
quotas  for  Marytand  and  dffii^Siia 
[fype  4))  lotMMXse  for  the  MSB-a?.  1967- 
88,  and  1968-8B.  mafketing  yean  and  tbe 
amount  of  sack  qaokaa  and  ather  related 
deteraoiBatioiw  tor  ttie  19a»-a7 
markatiBg  year  for  cigar  fiUer  (typa  «1) 
and  Maryland  tobaccos  vms  pahJiibed 
on  Novenber  18. 1985  (50  FR  47414).  In 
•epacate  tef^enda  of  producen  of  diesc 
kinds  of  tobacco  wtuch  vwere  held  by 
mail  ballot  from  Febreary  24-27. 1986 
producers  disapproved  such  quotas  for 
the  three  marketing  years  beginning 
October  1. 1966.  Iherefoce  tbe  qaotas 
win  not  be  in  eilect  foe  the  1966-A7 
maritpting  year.  Tbis  Dotice  affinaa 
determioations  made  by  tbe  Secietary  of 
Ag;riculture  which  were  announced  on 
January  31, 1986  with  re&pect  to  tbe 
national  ma''i"'t'"g  quota  for  cigar  filler 
(type  41)  and  Maryland  tobaccos  for  the 
1986-87  marketing  year. 
EFFECTIVE  DATE:  January  91, 1986. 
I«n  FURIMER  INFORMATION  CONTACT: 
Robert  L  Tarczy.  ^ricuUural 
Economist.  Commodity  Analysis 
DlYision.  ASCS,  Roam  373&-Soutli 
Building.  P.O.  Box  2415,  Wa&hii^tam,  DC 
20013,  (202)  447-5187. 
SUPPLEMEMTARV  INFORMATION:  Tbrs 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  tSIZ-l  and  has 
been  classified  as  "not  mator."  This 
action  has  been  classffied  ""not  major" 
since  inplementslon  of  these 
deterroinatioiM  will  Ro>t  resolt  in:  fl)  An 
aimua)  effect  on  tiie  economy  of  $100 
million  or  more,  (7)  a  mafor  increase  in 
costs  or  prices  isr  con&aBiers,  indnridoal 
industries.  PederaL  State  er  kical 
governments,  or  geograptiical  regions,  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovatian  or  die  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loan  and 


Purchases;  Number  10.051.  as  set  forth  in 
the  Catalog  of  Federal  Domestic 
Assistanca 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
appUcable  to  this  notice  since  the 
AgrknllBral  StabiHsation  and 
Conservation  Service  (ASCA)  is  not 
required  by  5  U.SX;.  553  or  any  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  lespecl  to  Ifae  subtBct 
matter  of  this  notice. 

Tliis  program/activity  la  not  suhiect  to 
the  provisions  of  Executive  order  12372 
which  requires  iiktergoveEnmaital 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Nodce  of  Determinadons 

A  Notice  of  Proposed  Detennkiations 
was  published  on  November  18, 1985  (50 
FR  47414)  in  wluch  comments  were 
requested  with  relied  to  the  amount  of 
the  national  marketing  quota  for  the 
1986-87  marketing  year  for  cigar-filler 
(type  41)  and  Maryland  tobaccos;  the 
conversion  of  tfie  national  marketing 
quota  into  national  acreage  allotmeots; 
the  amount  of  the  national  acreage 
allotment  to  be  reserved  for  new  farms 
and  for  adjnstments;  and  the  dates  of 
the  marketing  quota  referenda.  For 
Mar3rland  tobacco,  one  conwnent  was 
received  recommendiiig  that  the 
national  marketing  quota  be  established 
at  55  million  pounds.  Based  upon  the 
historical  production  of  Maryland 
tobacco  producers  and  estimated 
denrand  for  such  tobacco,  ft  has  been 
determined  that  a  national  marketing 
quota  for  such  tobacco  for  the  1986-87 
marketing  year  is  34.6  millioQ  pounds. 
For  cigar-fiUer  tobacco,  no  comments 
wefe  received. 

On  January  31, 19«e,  the  Secretary  of 
Agriculture  determined  and  announced 
the  following  national  marketing  quotas 
for  the  1986-37  marketing  year:  (1)  cigar- 
filler  (type  41)  tobacco,  15.3  million 
pounds;  (2)  Maryland  tobacco,  34iJ 
million  pounds.  During  the  period 
February  24-27, 1988,  producers 
disapproved  qtiotas  for  such  years. 
Accordingly,  the  following 
determinations  made  on  January  31, 
1986,  with  respect  to  mariteting  quotas 
for  cigar-filler  (the  41)  and  Maryland 
tobaccos  for  the  1986-87  marketing  year 
win  not  be  used  in  establishing 
marketing  ({uotas  fior  soch  tobaccos. 
However,  such  determinations  are  set 
forth  herein  as  a  matter  of  public  record. 

Quota  Determmations  for  the  1986-67 
Marketiag  Year 

For  cigar  filler  (type  41)  tobacco  for 
the  marketing  year  October  1, 1986: 


(a)  Reserve  supply  level.  The  reserve 
supply  level  for  cigar-filler  (type  41) 
tobacco  is  55.4  million  pounds. 

(b)  Total  supply.  The  total  supply  of 
cigar-filler  (type  41)  tobacco  for  the 
marketing  year  beginning  October  1. 
ises,  is  59.1  nrilKon  pounds. 

Jc)  Carryover.  The  estinvaled 
carryover  of  cigar-filler  (type  41) 
tobacco  for  the  mAcketin^  year 
beginning  October  1. 198A  is  4D.1  million 
pounds. 

(d)  Notroffof  maketfng  tpiota.  The 
araoant  of  cigar-fiHer  (type  41)  tobacco 
which  will  make  available  during  the 
marketing  year  beginning  October  1, 
1986  a  supply  of  cigar-filler  (type  41) 
tobacco  equal  to  the  reserve  supply 
level  of  such  tobacco  is  15.3  million 
pounds,  and  a  national  marketing  quota 
of  such  amount  is  hereby  announced. 

(e)  National  acreage  allotment.  The 
national  nrronflP  allotment  is  7,786.26. 

(£)  National  acreage  factor.  Tbe 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotmeots  for 
the  198&-67  marketing  year  is  li). 

(gj  National  reserve.  The  national 
acreage  reserve  is  32.0  acres,  of  which 
10.0  acres  are  made  available  for  1986 
new  farms,  and  22.0  acres  are  made 
available  for  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments. 

For  Maryland  tobacco  for  the 
marketirrg  year  October  1, 1966: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  the  Maryland  tobacco  is 
75.3  million  pounds. 

(b)  Total  supply.  The  total  supply  of 
Maryland  tobacco  is  75.7  milHon 
poonds. 

(c)  Carryover  The  estimated 
carryover  of  Maryland  tobacco  for  the 
marketing  year  beginning  Octolwr  1, 
1986  is  40.7  million  pounds. 

(d)  National  marketing  goto.  The 
amoant  of  Maryland  tobacco  which  will 
make  available  during  the  marketing 
year  beginning  October  1. 1966,  a  supply 
of  Maryland  tobacco  equal  to  the 
reserve  supp^  leval  of  such  tobacco  is 
34.6  raiUion  pounds  and  a  national 
nsarketing  quota  of  such  amount  is 
hereby  annoimced. 

(e)  Notional  acreage  aliotment.  The 
national  acreage  allotment  is  25,^6.20 
acres. 

(f)  National  acreage  fodor.  Tbe 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  for 
the  1986-67  marketing  year  is  10. 

(g)  National  reserve.  The  national 
acreage  reserve  is  29.0  acres,  of  which 
5.0  acres  are  made  available  for  1986 
new  farms,  and  24.0  acres  are  made 
available  for  making  corrections  and 
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adjusting  inequities  in  old  farm 
allotments. 

Authority:  Sees.  301.  312.  313,  375;  52  Stat. 
38,  as  amended,  46,  as  amended.  47,  as 
amended,  66,  as  amended  (7  U.S.C.  1301, 
1312, 1313, 1375). 

Signed  Washington,  DC.  on  June  16, 1986. 
William  C.  Bailey, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
(FR  Doc.  86-14208  Filed  6-23-86;  8:45  am] 

SILJJNO  COOC  S410-06-M 


Federal  Grain  Inspection  Service 

Soytiean  Damage  Interpretations; 
Meeting 

Notice  is  hereby  given  of  a  public 
meeting  to  discuss  soybean  damage 
interpretations.  The  current 
interpretations  for  soybean  damage 
factors  are  illustrated  on  35  mm  color 
slide  transparencies  placed  on  a  special 
viewer.  This  system  of  slides  is  referred 
to  as  the  Interpretive  Line  Slides.  The 
Interpretive  Line  Slides  are  currently 
under  review.  Increased  damage  to 
soybeans  caused  by  weather  and 
harvest  conditions  during  the  last  two 
crop  years  raised  concerns  over  the 
appropriate  interpretations  of  damage  in 
soybeans.  The  specific  Interpretive  Line 
Slides  under  question  are:  Badly  Groimd 
or  Weather  Damaged,  Frost  Damaged, 
and  Mold  Damaged.  Although  not 
related  to  the  above  damages,  the 
Damaged  by  Heat  and  Heat  Damaged 
lines  are  also  being  reviewed. 

FGIS  procedures  provide  that 
soybeans  shall  be  considered  damaged 
for  inspection  and  grading  purposes  only 
when  the  damage  is  distinctly  apparent 
and  of  such  a  character  as  to  be 
recognized  as  damaged  for  commercial 
purposes.  It  is  FGIS's  objective  to  revise 
the  current  interpretations  to  more 
adequately  refiect  the  implications  of 
damaged  soybeans  to  the  domestic  and 
foreign  soybean  crushing  industry. 

Accordingly,  the  following  meeting  is 
scheduled: 

Name:  Federal  Grain  Inspection  Service 
Meeting  on  Soybean  Damage  Interpretations. 

Date:  [July  10, 1986). 

Place:  Airport  Kings  Inn,  9600  Natural 
Bridge  Road,  St.  Louis,  Missouri  63134. 

Time:  (10:00  a.m.). 

Purpose:  To  provide  and  solicit  pertinent 
information  on  soybean  damage 
interpretations  and  to  review  proposed 
Interpretive  Line  Slides  for  damage  factors. 

The  agenda  includes:  (1)  Definition  of 
the  problem,  (2)  presentation  of  the 
current  interpretations,  (3)  review  of 
proposed  interpretations,  (4)  discussion 
of  data  on  chemical  analysis  of  samples 


graded  under  the  current  and  proposed 
interpretations. 

Dated:  June  17. 1986. 
Kemieth  A  GUles, 
Administrator 
(FR  Doc.  86-14163  Filed  6-2^-86;  8:45  amj 

SHXINOCOOC  3410-EN-M 

DEPARTMENT  OF  COMMERCE 

Productivity,  Technology  and 
Innovation;  Study  of  Alternatives  for 
Privatizing  the  National  Technical 
Information  Service;  Open  Meeting 

AOENCY:  National  Technical  Information 
Service,  Conunerce. 
action:  Notice. 

SUMMARY:  The  Department  of 
Commerce  is  conducting  a  study  of 
Alternatives  for  privatizing  the  National 
Technical  Information  Service  (NTIS). 
On  April  28, 1986  the  Department  issued 
a  request  for  conmients  on  this  matter  in 
the  Federal  Register,  see  pages  15866- 
15870.  The  comment  period,  with 
extensions,  expired  on  June  10.  The 
Department  announces  an  open  meeting 
and  workshop  for  the  purpose  of 
discussing  these  alternatives  and  other 
related  issues  arising  out  of  comments 
received  in  response  to  the  Federal 
Register  inquiry. 

DATS:  The  meeting  will  be  held  at  9:30 
a.m.,  Wednesday,  July  30, 1986. 
ADDRESS:  The  meeting  will  be  held  in 
the  auditiorium  of  the  Herbert  C.  Hoover 
Building,  14th  and  Constitution  Avenue, 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  E.  Clark,  Deputy  Director,  Room 
4824,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Telephone  (703) 
487-4612. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  those  Commerce 
officials  conducting  the  study  and  those 
parties  who  may  be  interested  in  the 
conduct  and  outcome  of  the  study.  The 
Department  of  Conunerce  recenUy 
requested  public  comment  on 
privatization  alternatives.  The  period  for 
public  conunent,  with  extensions, 
expired  on  June  10, 1986.  Copies  of  all 
comments  received  are  now  available 
for  public  inspection  in  the  Department's 
Central  Reference  Records  Inspection 
Facility  (CRRIF).  room  6628  in  the 
Hoover  Building.  Information  about  the 
availability  of  these  records  for 
inspection  may  be  obtained  from  Mrs. 
Hedy  Walters  at  (202)  377-3271. 
Complete  sets  of  the  public  comments 
are  also  available  directly  from  NTIS 
upon  payment  of  a  fee  of  ten  dollars  to 


defer  costs  of  printing  and  reproduction. 
Sets  should  be  ordered  fi-om  Joseph  E. 
Clark  at  the  address  above.  Checks 
should  be  made  payable  to  NTIS.  An 
agenda  for  the  open  meeting  will  be 
mailed,  on  or  about  July  7,  to  all  parties 
that  submitted  comments  in  response  to 
the  April  28  Federal  Register  notice. 
Other  parties  wishing  copies  of  the 
agenda  may  request  them  from  Joseph  E. 
Clark  at  the  address  shown  above. 
D.  Bruce  Metrifield, 
Assistant  Secretary  for  Productivity, 
Technology,  and  Innovation. 
[FR  Doc.  86-14160  Filed  6-23-86;  8:45  am] 

BlUJNOCOOe  1S11M>4-H 


International  Trade  Administration 

[Docket  Na  0600-01] 

Marc  Andre  Degeyter,  Respondent; 
Order 

On  May  19, 1986  the  Administrative 
Law  Judge  issued  his  Decision  and 
Order  in  the  matter  of  Marc  Andre 
Degeyter,  which  was  referred  to  me 
pursuant  to  section  13(c)  of  the  Export 
Adminisb-ation  Act  of  1979,  60  U.S.C. 
app.  2401-2420  (1982),  as  amended  by 
the  Export  Administration  Act  of  1985, 
Pub.  L  99-64.  99  Stat.  120  Quly  12. 1985) 
and  15  CFR  388.e(a)  for  final  action. 

Pursuant  to  the  charging  letter  of  July 
31, 1980,  Marc  Andre  Degeyter  was 
charged  with  multiple  violations  of  the 
Export  Administration  Act  of  1979; 
specifically  with  attempting  to  export  to 
the  Soviet  Union  technical  data  without 
a  validated  license.  Under  a  plea 
agreement  concerning  the  criminal 
charges  resulting  from  this  transaction, 
Degeyter  plead  guilty  to  violating 
SS  387.2  and  387.3  of  the  Export 
Administration  Regulations  issued 
pursuant  to  the  Export  Administration 
Act  of  1979. 

The  Administrative  Law  Judge  has 
concluded,  inter  alia,  that  I)egeyter 
should  be  denied  all  export  privileges 
for  a  period  of  thirty  years. 

Having  reviewed  the  record  and 
based  on  the  facts  addressed  in  this 
case,  I  affirm  the  decision  and  order  of 
the  Administrative  Law  Judge.  This 
constitutes  final  agency  action  on  this 
matter. 

Dated:  June  16. 1986. 
Paul  Fieedenberg, 

Assistant  Secretary  for  Trade  Administration. 
[FR  Doc  86-1461  Filed  6-23-86:  8:45  amJ 
BiujNQCooc  noi-oe-M 
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Anrto»Tony  Hliif^lHapewdMWi; 
Onlar 

The  Assistant  Secretary's  order  of 
lune  2, 1986.  published  in  the  Federal 
Rogister  on  June  6, 1988.  shonW  read  to 
provide  for  a  denial  of  export  privileges 
for  a  period  of  »  years  and  a  civil  fine 
of  SlOaOOe,  which  is  suspended  for  five 
years.  If  no  Kvtfaer  violations  occur 
during  this  period,  then  this  civil  penalty 
will  be  vacated. 

Dated:  )une  6, 19M 
Paul  PraedmbM^ 

Assistant  Secretary  for  Tnde  Administration. 
(FR  Doc  W-UIU  PiImI  S-23-W;  8:4&  a<n) 
sajJNQ  cooc  novoD-M 


to  discuss  possible  amendments  to  the 
Shrimp  Fishery  Management  Han.  For 
further  information  contact  Wasme  E. 
Swingle,  Gulf  of  Mexico  Fishery 
Management  Council.  5401  West 
Kenaedy  Boulevard.  Suite  681.  Tampa. 
FU  telephone:  (813)  228-2815. 

Dated:  Jtine  18. 1986. 
Cannen  ].  BkMidiii. 

Deputy  Assistant  Admrnistralor  For  Ffsheries 
Resource  Management  Natioaal  Marine 
Fisheaes  Service. 
[FR  Doc  85-14246  Filed  8-23-86;  a:4S  ami 


President'*  Export  C««inell:  Nelioe  of 

Open  Meeting 

A  meeting  of  the  President's  Export 
Council's  Foreign  Trade  Practices  and 
Negotiations  Subcomraittae  will  be  held 
July  8, 1988. 1:00  pjn.  to  4K)0  p.m..  in 
Room  4830  of  the  Department  of 
Comaeroe.  Herbert  C.  Hoover  Building. 
14tb  Street  and  Constitution  Avenue 
NW..  Wafihington,  DC  The  CounciTs 
purpese  is  to  advise  the  President  on 
matters  relating  to  U.S.  expott  trade. 

Aganda:  Opening  remaiks;  analysis  of 
the  relabve  contribotion  of  foreign  trade 
bairiers  to  the  U.S.  trade  deficit  a 
discussion  of  specific  industry  problems 
with  foreign  trade  barriers. 

The  delay  in  publication  of  this  notice 
is  due  to  conflicting  schedules  of 
Subcommittee  members,  dierofore 
requiring  a  meeting  on  short  notice. 

The  meeting  will  be  open  to  fte  public 
with  a  bmited  number  of  seats 
available.  For  further  information  or 
copies  at  the  minvtes,  contact  Sylvia 
Uno  (202)  377-1125. 

Dated:  fune  20, 1986. 
Henry  Misiaco. 

Director  Office  of  Planning  and  Coordination. 
[FR  Doc  88-14338  Piled  8-23-88;  8alS  am] 
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and  AlmoiptMrtc 


NationBl 
Administration 


Dated:  June  18, 1986. 
Cannan  |.  Blondin. 

Deputy  AsBistemt  AdminiBtrotor  For  Fisheries 
Resource  Management.  Nativnai  Marine 
Fisheries  Service. 

[FR  Doc  88-14247  Filed  6-2a-88:  8:46  am) 
aaxan  coot  sn»-a-« 


QuH  of  Mexico  Fishery  Management 
Council;  Meeting 

AQENCV:  National  Marine  Fisheries 
Servioe,  hfOAA.  Commerce. 

The  agenda  for  the  public  meeting  of 
the  Gulf  of  Mexico  Fishery  Management 
Council  and  its  Committeea  (published 
May  2a  19881.  at  51  FR  19243)  has  been 
amended  to  add  the  following: 

The  Cotincil  also  will  convene  a 
closed  session  to  discuss  employment 
matters  on  July  9. 1986.  from  11:15  a.m. 
to  11:30  a.m. 

The  Council's  Personnel  Connnittee 
win  convene  a  closed  session  also  to 
discuss  employment  matters  on  July  8, 
1986,  from  5  p  jn.  to  5:30  p.m. 

All  other  information  remains 
unchanged.  For  fiirther  information 
contact  Wayne  E.  Swingle,  Executive 
Director,  Gulf  of  Mexico  Fishery 
Management  Council,  Suite  881,  Lincoln 
Center,  5401  West  Kennedy  Boulevard, 
Tampa,  FL;  telephone:  (813)  228-2815. 

Dated:  Ixme  19. 1988. 
Caiman  J.  Blomfin. 

Deputy  Assistant  Administrator  For  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 
[FR  Doc  86-14248  FHed  6-23-88;  8:45  am) 
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Guff  Of  Mexico  Ftsbery  Management 
CotvKil;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
pubHc  meeting  of  its  Shrimp 
Management  Committee,  at  the 
Landmark  Motor  Hotel  hm.  2601  Severn 
Avenue,  Metairie.  LA.  July  21-22, 1986, 


M»d-Atiantic  Rstwry  Management 
Councfl;  PtitHIc  Meeting 

AOENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
The  Mid-Atlantic  Fishery 
Management  Council  %vill  convene  a 
public  meeting,  July  8-9, 1986.  at  The 
Days  Inn.  100  Hopkins  Place,  Baltimore, 
MD,  to  ifiscuss  surf  clam  and  ocean 
quahog  management,  as  well  as  other 
fishery  management  matters.  For  further 
information  contact  John  C.  Bryson, 
Executive  Director.  Mid-Atlantic  Fishery 
Management  Council.  Room  2115. 
Federal  Building.  300  South  New  Street 
Dover.  DE;  telephone:  (302)  674-2331. 


Permits;  Foreign  Fisliing 

This  document  publishes  for  public 
review  a  summary  of  applications 
received  by  the  Secretary  of  State 
reque&ling  permits  for  foreign  vessels  to 
fish  in  the  fishery  conservation  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act.  16  U.S.C.  1801  et  seq.] 

Send  comments  on  applications  to: 

Fees,  Permits  and  Regulations  Division  (F/ 
M12).  National  Marine  Fiaheries  Service. 
Department  of  Commerce,  Washington.  DC 
20235. 

or  send,  comments  to  the  Fishery 
Management  CounciUs)  which  review 
the  application(s).  as  specified  below: 

Douglas  G.  Marshall,  Executive  Difector, 
New  Bngknd  Fisbery  Management 
Council.  5  Broadway  (Route  1).  Saugus.  MA 
01906.  617/231-0422 
John  C  Bryson,  Executive  Director,  Mid- 
Atkntic  Fishery  Management  Council, 
Federal  Building,  Room  2115,  320  South 
New  Street  Dover.  DE  19901,  302/674-2331 
Robert  K.  Mahood.  Executive  Director.  South 
Atlantic  Fishery  Management  Council, 
Southpark  Building,  Suite  306, 1  Southpark 
Orde,  Charleston.  SC  29407,  803/571-4386 
Omar  Munoz-Roure,  Executive  Director, 
Caribbean  Fishery  Management  Council. 
Banco  De  Ponce  Building,  Suite  1108.  Hato 
Rey,  PR  OOffia  809/753-^926 
Wayne  E.  Swingle,  Executive  Director.  Gulf 
of  Mexico  Fishery  Management  Council, 
Uncoln  Center,  Suite  881,  5401  West 
Kennedy  Blvd..  Tampa.  FL  33809.  813/228- 
2815 
Joseph  C  Gieenley,  Executive  Director, 

Pacific  Ftahery  Management  Council.  Metro 
Building.  Suite  420,  2000  SW.  First  Avenue. 
Portland,  OR  97201,  503/221-6352 
Jim  H.  Branson,  Executive  Director,  North 
Pacific  Fishery  Management  Council.  P.O. 
Box  103136.  Anchorage.  AK  995ia  907/27*- 
4563 
ICitty  M.  Simonds.  Executive  Director, 
Western  Pacific  Fishery  Management 
Council.  1184  Bishop  Street  Room  1405. 
Honohilu,  HI  96813,  808/523-1388. 

For  further  information  contact  John 
D.  Kelly  or  Shirley  Whitted  (Fees. 
Permits,  and  Regulations  Division.  202- 
673-5319). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  summarizing  the  contents  of 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service. 


under  the  autkority  granted  in  a 
memorandum  of  understanding  with  the 
Department  ol  State  effective  November 
29, 1983,  issued  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  apprttratioDS  for 
fishing  in  1986  have  been  received  from 
the  Governments  shown  below. 
Cannen  ).  Blondin. 

Deputy  Assistant  Administrator  Far  Fisheries 
Resource  Management,  National  Marine 
Fisheries  Service. 

Fishery  codtes  and  designation  of 
Regional  Fishery  Management  Councils 
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which  review  applications  for  individnel 
fisheries  are  as  follows: 


Code  and  IWwy 


ABS    AUanlic  BMfishM  wid 
Sharks. 

BSA    Beiing  Sea  and  Alau- 

lian  Manda  Groundfiah. 

OCA    Gutfol  Alaska 

NWA    Northmiest        Atlanttc 

Ocean 

SNA    SnMs  (Bednft  Sea) 

WOO    Pacific        Qroundfiah 

(Washington.  Oregpn  and 

California) 
PBS    Pk^Mk    BiHfiahes    and 

Shartts. 


jTianaQOffieiTl  oouiicila 


New  England.  MM  AOanbc. 

South    ABantfc.    Quif    of 

MexKo.  CarHibaan. 
hkxth  Padflc. 

NodhPacMc 

^4sw  England.  kMd-AttanlK. 

North  Pacific. 
Pacific. 


Waatam  PacUki. 


Activity  codes  which  specify 
categories  of  fishing  operations  appUed 
for  are  as  follows: 


Activily 
code 


1 Catching,  procaaiing  and  ofhar  lutvort 

^ Pfooaaang  and  offw  a^iport  or<f 

3 Olfiar  support  only 

• VtaeaKs)  «i  support  at  U.& 

kn) 


Nakoa  vMsal  name,  vesaal  type 


UTJusaan.. 


Tanker  Fual/W«lar 


Oovanwianl  of  Japan 


KoeHmmvNo  ML- 

Longkner/GWnet 
Pagmsas. 


Cargo/Transpafl  Vfessal 


S/mSakura.. 


Cargo/Transport  Vesaal 


HAaahuMwu.. 


Appacaoon  no. 


QR-eS-O006 
JA-B6-0148 

jAsa  oisa 


.«tsa 


Carge/Tiewipeit  Vaaait 


Sorachi  Uant 


Cargo/Tiaraport  Vessar 


So^ltamOoaa... 


Caraa/Tianaport  Vteaaal 


EiMru 


Cargo/Transport  Vessel 


Ctwan  JIa  Mo.  St.. 

Longkna  Fielm. 
TmL»Cr)enaNa  12.. 

Longhne  Falang  Ve 
FongOmAnMo.  t 

Longkne  Rahmg  Vaaaal 
Fong  Chen  Ytt 

Longkne  Fshmg  ' 
Shin  tang  Ym*  No.  t.. 

Longkne  Fahmg  Va 
Shin  King  Yang  Ho.  3. 

Longkne  Hshmg  Vaaaal 
La^  Oar  m.  at 

Longtns  Fishsig  Vaaad 
FongHbone  Itt 

Longkna  Rshsiy  \«aaaak 
Otang  Chang  No.  it 

Longkrw  Fatwia  Vessel 
Chaag  Ctmya  Ma  a 

Longkaa  inahmg  Vaaaat 
HuayChaan 

kongkne  Ralwig  Veaaat 
HmCbangMa  1 

Longkne  Fiateig  Vaaaal 
jm  Raunn 

Longkne  PaMnrVaaaal 

Jn  Onm 

Longkne  Fishing  Veaaal 
Uh  Fah "Z-::.' 

Longfhie  Rahlns  Iwaaal 
Uh  Shaag 

Lon(^iM  Fiahkig  Vessel 
HmSma^ - 

Laiikna  FieNng  Veaaat 
StangFangNo  It — 

Longkne  Rahtfig  Veaaal 
Oar  Omng. 


JA-8ft-01S4 
JA-SS-01S6 

JA-8B-tlB6 

JA-S6-1O04 

TVk-aB-307S 

Tm-es-»ye 

TW-aS-30/5 

ins-ss-stts 


BSA.QOA. 
IMOC 


BSA.GOA. 

Bs^ao^ 

l«WA 

BSA,QO^ 
NWA 

BSA.QOA, 
BSA,QOA. 


BSA,SOA, 


TW-ae-3127 

TW-eft.3128 
TW-e6-3t29 
TW-86-3130 
TW-«B->13t 
TW-8e-3132 
TW-Sfr.3133 


BSA.OOA. 
NWA 


PBS 


PBS 

ras 

PBS 
PBS 
PBS 
PBS 


TW-«e-31M 
TW-a6-3135 

TM-as-atas 

TW-aS-3137 
TV«^4S.3«SS 
TW-SS.^tSS 
.TW-a6-3>40 


PBS 
PB8 


PBS 


22962 
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«»• 


CHngHa  No.  t 

LongarwRilw 
QtnQ  Ho.  Mb  9 

LonQfbw  FWw 
tMtedngMo.  1 

YUT0NO.  t 


SMngmngMOi  7 

Atf  SMv 

LongNnal 


Sta»v  yb  Mb  «L. 


Msdhflit  StHn  Ti 
rOo» 


SmM  Stem  TcaaMr 


Mattun  S«Mn  Traatar 


flit  IN9  Union  of  Sovlot 


Tiudonrnim  Sf"- 
Fockvy  SMp 


C«go/Tnnipart  VoMil 


TaMkL. 


Cvgo/Tiaaport  Voooil 


Aopicaten  No. 


TW-«e-3142 
TW-e6-3143 
TW-8e-3144 
TW-e6-3145 
TW-8e-3146 
TW-»-3147 
TW-86-3148 
TW-86-3149 
TW-86-aiS0 

SP-«6-0107 
SP-a6-0143 

SP-«e-oie2 
uR-ee-oTse 

UR-86-02S2 
UR-46-0741 


FiilMiy 


PBS 
PBS 

pes 

PBS 
PBS 

PBS 
PBS 
PBS 
PBS 

NWA 
NWA 
NWA 

NWA 
BSA.  GOA. 

woe 

BSA.  GOA. 

woe 


Acliv«y 


YAolX  Ventura 

Spain 

The  Spanish  vessels  listed  in  this 
notice  will  participate  in  the  joint 
venture  operation  previously  published 
January  31. 1986.  at  51  FR  3998. 

USSR 

A  permit  application  has  been 
received  for  the  vessel.  TRUDOVAYA 
SLA  VA,  requesting  a  joint  venture  in  the 
NWA  hake  fisheries.  The  species  and 
amounts  requested  are  red  hake.  3,000  mt 
and  silver  hake,  5,000  mt.  The 
designated  American  partner  is  Scan 
Ocean.  Gloucester.  MA. 

[FR  Doc.  86-14248  Piled  6-23-86;  8:45  am] 

BHJJNQ  COOC  36H>-22-ll 


Western  Pacific  Bottomflah  and 
Seamount  Groundflsh  Rahery 

aoency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
AcnoN:  Notice  of  entry  into  a  fishery. 

summary:  This  notice  announces  that 
anyone  entering  the  commercial 
bottomfish  fishery  in  the  fishery 
conservation  zone  (FCZ)  off  American 
Samoa  and  Guam  after  May  30, 1988 
(control  date),  will  not  be  assured  of 
future  access  to  the  bottomfish  resource 
if  a  management  regime  is  developed 
and  implemented  that  limits  the  number 


of  participants  in  the  fishery.  This 
announcement  is  necessary  for  public 
awareness  of  a  potential  eligiblity 
criterion  for  access  to  the  bottomfish 
resource.  This  announcement  does  not 
prevent  any  other  date  for  eligibility  in 
the  fishery  or  another  method  of 
controlling  fishing  effort  from  being 
proposed  and  implemented.  The 
intended  effect  of  this  announcement  is 
to  discourage  new  entry  to  the  fishery 
based  on  speculation  while  discussions 
continue  on  whether  and  how  access  to 
the  bottomfish  resource  should  be 
controlled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Milone  (Fisheries  Development 
Specialist.  NMFS),  808-955-8831, 

or 

Kitty  Simonds  (Executive  Director. 
Western  Pacific  Fishery  Management 
Council),  808-523-1368  or  FTS-546- 
8923. 

SUPPLEMENTARY  INFORMATHMC  A 

proposed  combined  Fishery 
Management  Plan,  Environmental 
Assessment,  and  Regulatory  Impact 
Review  for  the  Bottomfish  and 
Seamount  Groundfish  Fisheries  of  the 
Western  Pacific  Region  (FMP)  was 
submitted  to  NMFS  for  approval  and 
implementation  on  March  19, 1986.  The 
FMP  was  prepared  by  the  Western 
Pacific  Fishery  Management  Council 
(Council]  and  would  be  implemented 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act  by 


regulations  appearing  at  50  CFR  Part 
683. 

The  Council  at  its  53rd  meeting 
specified  May  30, 1986,  as  the  initial  cut- 
off date  for  the  purpose  of  establishing 
"historic  participation"  in  the  fishery  in 
the  event  that  this  criterion  is  ultimately 
selected  to  limit  access.  Persons  who 
entered  the  fishery  after  May  30, 1986,  or 
who  enter  the  fishery  after  publication 
of  this  notice  are  not  assured  of  future 
participation  should  the  Council  develop 
and  the  Secretary  of  Commerce 
(Secretary)  implement  a  management 
regime  that  limits  the  number  of 
participants  in  the  fishery. 

In  specifying  the  initial  cut-off  date, 
the  Council  acted  in  response  to  the 
concerns  voiced  by  Council 
representatives  from  American  Samoa 
and  Guam  as  to  the  fragile  nature  of 
their  limited  bottomfish  resources. 

Initial  estimates  of  maximum 
sustainable  yield  (MSY)  and  optimum 
yield  (OY)  coupled  with  expanding 
fleets  suggest  that  vessels  active  in  the 
fishery  at  the  time  of  the  decision  (May 
30, 1986)  have  sufficient  capacity  to 
harvest  the  available  yield  of  the 
bottomfish  stocks.  It  was  decided  that 
the  establishment  of  an  access 
management  program  for  the  fishery 
should  be  considered  to  protect  the 
fragile  and  limited  bottomfish  stocks 
from  overfishing  and  subsequent  long- 
term  damage. 

In  making  this  announcement,  NMFS 
and  the  Council  intend  to  discourage 
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speculative  entry  ii»te  the  bettomfish 
fishery  while  potential  management 
regimes  to  control  access  into  the- 
fishery  are  discussed  by  tfte  Council  and 
possibly  developed.  The  Council's  initial 
cut-off  date  will  help  to  6iB\.\a%\nah.buiDa 
fide  established  nsbcmiea  iroia  tha 
spacul'ative  entraots  to  the  fishery. 
Although  fishermen  afe  netified  diat 
entering  the  fishery  after  the  cul-ofT  date 
will  not  assure  them  of  futuce  access  to 
the  bottBmfiskfi&lrery  on  the  grounds  of 
previous  partrcipalion,  other  qualifying 
criteria  may  also  be  applied  for  entry .- 

This  announcement  hereby 
estahDshes  May  3a  1986,  for  potential 
use  in  determining  historical  or 
traditional  participation  in. the 
bottomfish  fishery  off  Amertcaa  Samoa 
and  Guam.  This  action.  doe&  not  commit 
the  Council  or  the  Secretary  to  any 
particular  management  regime  or 
criterion  for  entry  to  the  bottomfish 
fishery.  Fishermen  are  not- guaranteed 
future  participation  in  the  bottomffah 
fishery  regardless  of  their  date  of  entry 
or  intensity  of  participation  in  the 
fishery  before  or  after  the  control  date. 
The  Council  may  choose  a  different 
control  date,  or  it  may  choose  a 
management  regime  that  doaanot  make 
use  of  such  a  date.  The  Council  may 
choose  to  give  variably  weighted 
consideration  to  frsfaermen  in  the  fishery 
befve  and  after  ttie  control  date.  The 
Council  may  choose  also  to  take  no 
further  action  to  control  entry  or  access 
ta  the  fishery. 

(16  D.SC.  18OT  et  seq.) 
Dated:  June  19. 1966. 
William  G.  Gordon, 

Assistant  Administrator  For  Fisheriee, 

National  Marine  FIsherite  Service. 

|FR  Doc.  86-14249  Filed  6-23-8*  8:45  am) 
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COMMISSION  OF  FINE  ARTS 

Meeting 

The  Commission  of  Fine  Arts  will  next 
meet  in  open  session  on  Thursday,  July 
31, 1986  at  10:00  a.m.  in  the 
Commission's  oHices  at  708  Jackson 
Place  NW..  Washingtoa  D:C  20006  to 
discuss  variiras  pvoiects  affpntiag  the 
appearance  of  Waahington.  HJC. 
including  buildinga,  memorials,  packs, 
etc.;  also  matters  of  design  reAaired  by 
other  agencies  of  the  government 
Handicapped  persons  should  call  the 
offices  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquires  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  taMr. 
Charies  Atherton,  Secretary. 


Cbmmission  of  Fine  Arts,  altbe  above 
address  or  call  the  above  number. 

Dated  in  Washington,.  D.C.]iuial&  1886. 
CharlM  fL-AthutoD. 
Secretary. 

(FR  Doc  86-14188  Filed  a-23-afli  BtAS  am) 
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DEPARTMENT  OF  DEFENSE 

DepastRMRt  of  the  Air  Force 

Air  Force  Acthrmes  for  Conversion  to 
Contract 

action:  Netiae. 

The  Air  Force  receatly  datatmined 
t^t  the  following  functions  mid 
locationa  wilt  be  consideisedbir 
conversian  to  contcact  TbeCaausHaaary 
Shelf  Stacking  fbactioR  atEdiwards  AFB, 
CA;  and  the  Retail  Sales  Warehouse 
function  at  Andrews  AFB,  MDt 
Barhsdale  AFB,  LA;  Bergstrem  AFB,  TX; 
Daris  Monthan  AFB,  AZ;  KIrtland  AFB, 
NMt  Langley  AFB.  VA;  Luke  AFB.  AZ: 
MacDlll  AFB.  FL;  Offutt  AFB,  NE 
Patrick  AFB.  FL4  Wright-PaMersoa  AFB. 
OH;  Carswell  AFB,  TX;  Charleston  AFB, 
SC;  Homestead  AFB,  FU  Lackland  AFB. 
TJI;  Uttle  Rock  AFB,  AR:  Lowry  AFB, 
CO;  Mather  AFB;  CA?  IMfcChord  AFB, 
WA:  McGuire  AFB,  NJ;  Nelbs  AFB,  NV; 
Randolph  AFB.  TX;  Tinker  AFB,  OK; 
and  Travis  AFB,  CA. 

For  further  information  contact  Mr. 
Jack  Flenner,  HQ  AFCOMS/XPMO, 
ICdlyAFB,  TX,  telephone  (512),  92&-6B92. 
Patay  f.  Conner, 

Air  Force  Federal  Blister  Liaiamn  Off  iter, 
IFR  Doc.  86-14144  Filed  6-23-86;  8:45  am) 

BtLUm  COOC  MKMII-M 


Department  of  the  Army 

Piit>ffc  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  ONffl  for  review  the 
following  proposal  for  the  colfection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  infbrmation:  (1)  Type  of 
submission;  (2)  Tide  of  InidraHtioQ 
Collection  and  Form  Number  if 
a{)plicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 


collection  are  to  be  forwasripd;  anrt  (8) 
The  point  of  contact  &om.  whom  a  oopy 
of  the  information  proposakoa^  be 
obtained. 

Naw 

Army  Commtmicattons  OBjectivef 
Measurement  Surveys 

ACOMS  is  a  survey  of  youth  and 
parents  focused  on  the  achievement  of 
Army  communications  objectivest 
ACOMS  data  will  be  used  to  track 
ciMBges  ia  advertising  responses  in 
diffeient  markets  and  to  help  the  various 
Army  coaiponents  monitor  the 
effectiveness  of  their  advertising 
programs. 

Individuals  or  households 
Responses:  89,253 
Burden  Hours:  14J83 
ADDRESSES^  Comments  are  iD-he 
forwarded  ta  Mr.  EdwaEdSpengss. 
Officsr  of  Managenetit  and  Budget 
Daak  Officer.  Raoai  3296.  New  Bicecutive 
Office  Budding,  Washington,  DC  20503 
and  Mr.  DanJel  J.  Vltielk).  DOD 
Clearance  Officer.  WHS/DJOR,  1215 
Jefferson  Davis  Ifi^rvray.  Suite  1204. 
Arlington.  Virginia  22292-4302^ 
tele^one  number  C2D2)  746-0033. 

SUPPLEMENTAa  IHFWMIA'BON:  A  COpy  of 

thainisrmatian.aaiiai  iiaa  proposal  may 

be  obtaiaed  faiathhi  Aagria  Petraaca. 

DAIM-ADl,  Room  iCeSB.  The  Pentagon. 

Washington,  DC  2031(MI70a  telephone 

(202)  695-1671. 

Paktida  H.  Mean. 

OSD,  Federal  Register  Liaiaon  Officer, 

Department  of  Defense. 

June  19, 1986. 

(FR  Doc  86-14203  Filed  6-23-68;  8:45  amj 

iLUwn  coos  aw-ot-a 

AfRiy  Sdance  Board;  MD«ce  Of  Cioaed 
Meetthg 

In  accordance  with  section  10  (aj(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Conuntttee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  Monday  &  Tuesday.  14- 
15  July  1988. 

Times  of  Meeting:  0800-1700. 

Places:  BRI«  Atjerdeen  Proving  Ground. 
Maryland. 

Agenda:  The  Army  Sdenca  Board  AHSG 
on  BaUietic  Research  Labaretocy 
BfTecaveness  Review  will  oMct  t^toec  tbe 
faciMes,  meet  wilk  the  new  director  and 
worit  w  the  6nd  repott.  Thia  nMetiag  will  be 
cloeed  to  tke  peblic  in  accordance  widi 
section  552b(c)  of  TUle  5,  U.Sil.  specifically 
subparagraph  (J)  thereof,  and  Title 5.  U.S.C 
Appendix  1,  subsectioa  10(d).  The  classified 
and  nonclassified  matters  to  b«  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
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opening  any  portion  of  the  meeting.  The  ASB 

Administrative  OfTicer,  Sally  Wamer,  may  be 

contacted  for  further  information  at  (202)  695- 

3039  or  eB5-7046. 

SaUy  A.  Wamer, 

Administrative  Officer,  Army  Science  Board. 

|FR  Doc  86-14137  Filed  &-23-86;  8;45  amj 

BNJJNO  COM  3710-«»-M 


Anny  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  section  10  (a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  Monday  &  Wednesday. 
14-16  July  1966. 

Tunes  of  Meeting:  0800-1630. 

Places:  Fort  Lewis,  Washington. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Helicopter  Lift  Capabilities  in 
Europe  will  meet  to  review  Army  models  and 
processes  for  determination  of  requirements 
and  capabilities  of  helicopters.  This  meeting 
will  be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  Title  5,  U.S.C. 
specifically  subparagraph  (1)  thereof,  and 
Title  5.  U.S.C.  Appendix  1.  subsection  10(d]. 
The  classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably  intertwined 
so  as  to  preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative  Officer, 
Sally  Wamer,  may  be  contacted  for  further 
information  at  (202)  695-3039  or  695-7046. 
Sally  A.  Wamer. 

Administrative  Officer,  Army  Science  Board. 
|FR  Doc.  86-14138  Filed  6-23-86;  8:45  am] 
BNXINaCOOE  STIO-OS-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board. 

Dates  of  Meeting:  Tuesday  &  Wednesday, 
15-16  July  1986. 

Times  of  Meeting:  0830-1630  hours. 

Places:  Army  Materiel  Systems  Analysis 
Agency,  Aberdeen  Proving  Grounds, 
Maryland. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  for  Army  Analysis  will  meet  for 
briefings  by  analytic  agencies  and 
government  laboratories.  This  meeting  will 
l)c  dosed  to  the  public  in  accordance  with 
section  552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C, 
Appendix  1,  subsection  10(d].  The  classified 
and  nonclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Wamer,  may  be 


contacted  for  further  information  at  (202)  695- 

3039  or  685-7046. 

SaUy  A.  Wamer. 

Administrative  Officer,  Army  Science  Board. 

[FR  Doc  86-14139  Filed  6-23-86;  8:45  am] 

MLUNQ  CODE  S710-IM-M 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a]  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  Tuesday;  22  July  1986. 

Times  of  Meeting:  0900-1200  hours. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  Steering 
Committee  will  meet  for  discussions  of  topics 
and  future  plans  for  the  Board.  This  meeting 
will  be  closed  to  the  pubhc  in  accordance 
with  section  552b(c)  of  Title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof,  and 
Title  5,  U.S.C.  Appendix  1,  subsection  10(d). 
The  classified  and  nonclassified  matters  to 
be  discussed  are  so  inextricably  intertwined 
so  as  to  preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative  Officer, 
Sally  Wamer,  may  be  contacted  for  further 
information  at  (202)  885-3039  or  695-7046. 

Sally  A.  Wamer. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc  86-14140  Filed  6-23-86;  8:45  am] 
MLUNa  COM  STKMM-II 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  Thursday  ft  Friday,  24-25 
July  1986. 

Times  of  Meeting:  0830-1630  hours. 

Places:  Rand  Arroyo  Center,  Santa  Monica, 
CA  (24th)  Lawrence  Uvermore  National 
Labs,  Livermore,  CA  (25th). 

Agenda:  The  Army  Science  Board  AHSG 
on  Army  Combat  Models  will  meet  for 
briefings  by  analytic  agencies  and 
government  laboratories.  This  meeting  will 
be  closed  to  the  public  in  accordance  with 
section  552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C, 
Appendix  1,  subsection  10(d).  The  classified 
and  nonclassified  matters  to  t>e  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Wamer,  may  be 
contacted  for  further  information  at  (202)  685- 
3039  or  695-7046. 
SaUy  A.  Wamer. 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  86-14141  Filed  8-23-86;  8:45  am] 

MLUNQCOOC  S710-0a-M 


Department  of  the  Navy 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  nimiber  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
conunents  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Extension 

NROTC  Applicant  Questionnaire 
NAVCRUrr  1131/6 

The  information  is  necessary  to  assess 
an  individual's  basic  eligibility  for  the 
NROTC  Scholarship  Program.  In  order 
to  screen  applicants  it  is  necessary  to 
have  information  concerning  date  of 
birth,  citizenship,  high  school  graduation 
date.  etc.  Information  is  collected  on  a 
continual  basis  and  is  not  reported  or 
published. 

Individuals  Responses  40.000 
Burden  hours  13.300. 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desk 
Officer.  Room  3235.  New  Executive 
Office  Building.  Washington.  D.C.  20503 
and  Mr.  Daniel  J.  Vitiello.  DOD 
Clearance  Officer.  WHS/DIOR.  1215 
Jefferson-Davis  Highway,  Suite  1204. 
Arlington.  VA  22202-4302,  telephone 
(202)  746-0933. 
FOR  nmJHER  tNFOflMATWN  CONTACT: 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from 
Commander  Jon  Thomas.  USN.  Navy 
Recruiting  Command,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203- 
1991.  telephone  202-696-4581. 
Patricia  H.  Meuu. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

June  19, 1986. 

[FR  Doc  86-14204  Filed  6-23-86;  8:45  am] 

MUWa  OOOC  M10-01-M 
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Naval  Discharge  Review;  Hearing 
Locations 

In  November  1975,  the  Naval 
Discharge  Review  Board  commenced  to 
convene  and  conduct  prescheduled 
discharge  review  hearings  on  a  periodic 
basis  for  a  number  of  days  in  locations 
outside  of  the  Washington,  DC  area.  The 
cities  in  which  these  hearings  are 
scheduled  are  determined  in  part  by  the 
concentration  of  applicants  in  a 
geographical  area. 

The  following  NDRB  itinerary  for 
September  1986  through  November  1987 
has  been  approved,  but  remains  subject 
to  modification  if  required. 

2  through  12  September  1986,  San  Diego/ 
San  Francisco,  California 

6  through  17  October  1986,  Chicago, 
Illinois 

3  through  7  November  1986,  Dallas, 
Texas 

9  through  20  March  1987,  San  Diego/San 

Francisco,  California 
6  through  16  April  1987,  Chicago,  Illinois 

4  through  8  May  1987.  Dallas,  Texas 

14  through  25  September  1987.  San 
Diego/San  Francisco.  California 

12  through  23  October  1987,  Chicago. 

Illinois 
2  throtigh  6  November  1987,  Dallas, 

Texas 

Any  former  member  of  the  Navy  or 
Marine  Corps  discharged  within  the  last 

15  years  who  desires  a  discharge 
review,  either  in  Washington,  DC  or  in  a 
city  nearer  to  their  residence,  should  fde 
an  application  with  the  Naval  Discharge 
Review  Board  using  DO  Form  293.  If  a 
personal  appearance  is  requested,  the 
petitioner  should  enter  on  the 
application  the  hearing  location  which  is 
preferred.  Application  forms  (DD  293) 
may  be  obtained  from,  and  the 
completed  application  should  be  mailed 
to,  the  following  address:  Naval 
Discharge  Review  Board,  Suite  905,  801 
North  Randolph  Street,  Arlington, 
Virginia  22203-1989. 

Notice  is  hereby  given  that  since  the 
following  itinerary  is  subject  to 
modiBcation  and  since,  following  receipt 
of  a  new  application,  the  Naval 
Discharge  Review  Board  must  obtain  the 
applicant's  military  records  before  a 
hearing  may  be  scheduled,  the 
submission  of  an  application  to  the 
Naval  Discharge  Review  Board  is  not 
tantamount  to  scheduling  a  hearing. 
Applicants  and  representatives  will  be 
mailed  a  notification  of  the  date  and 
place  of  their  hearing  when  personal 
appearance  has  been  requested. 

For  further  information  concerning  the 
NDRB,  contact:  Captain  L  E.  Hilder,  U.S. 
Navy.  Executive  Secretary.  Naval 
Discharge  Review  Board.  Suite  905,  801 


North  Randolph  Street,  Arlington, 
Virginia  22203-1989,  (202)  696-4881. 

Dated:  June  19. 1986. 
Harold  L  Stoller, 

Commander.  JAGC,  U.S.  Navy,  Federal 

Register  Liaison  Officer. 

(FR  Doc  86-14194  Filed  6-23-86;  8:45  am] 

BlUJNa  CODE  3S10-AE-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Supplemental  Funds  Program  for 
Cooperative  Education;  Application 
Notice  for  New  Awards 

agency:  Department  of  Education. 
ACTION:  Application  Notice  for  New 
Awards  imder  the  Supplemental  Funds 
Program  for  Cooperative  Education  for 
Fiscal  Year  1986. 

SUMMARY:  Applications  for  new  awards 
are  invited  from  institutions  of  higher 
education  for  the  award  of  certain 
unused  College  Work-Study  Program 
funds  for  the  support  of  programs  of 
Cooperative  Education. 

Authority  for  this  program  is 
contained  in  Section  442(d)  of  the  Higher 
Education  Act  (HEA)  of  1965,  as 
amended.  (42  U.S.C.  2752(d)) 

Closing  Date  for  Transmittal  of 
Applications:  Applications  for  new 
awards  must  be  mailed  or  hand- 
delivered  by  August  8, 1986. 

Applications  Delivered  by  Mail: 
Applications  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  84.055E,  Washington.  DC 
20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  A  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 


An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Applications  Delivered  by  Hand: 
Applications  that  are  hand-delivered 
must  be  taken  to  the  Application 
Control  Center,  Room  3633,  Regional 
Office  Building  #3,  7tii  and  D  Streets. 
SW.,  Washington,  DC 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays.  Applications  that  are  hand- 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  closing  date. 

Program  Information:  Section  442(d) 
of  the  HEA  directs  the  Secretary  to  give 
preference  in  realloting  the  first  50 
percent  of  imused  College  Work-Study 
Program  funds  to  eligible  institutions  of 
higher  education  for  use  in  initiating, 
improving,  or  expanding  programs  of 
cooperative  education  administered  in 
accordance  with  the  Cooperative 
Education  Program  authorized  by  Title 
VUI  of  the  HEA. 

Available  Funds:  The  Secretary  will 
not  have  the  report  of  the  unused 
College  Work -Study  Program  funds 
available  for  reallotment  until  mid- 
August.  These  funds  must,  however,  be 
realloted  on  or  before  September  30, 
1986.  The  estimated  number  of  awards 
ranges  from  four  hundred  to  five 
himdred  annually,  and  the  estimated 
amount  of  an  award  ranges  from  $509  to 
$160,000.  These  estimates  do  not  bind 
the  U.S.  Department  of  Education  to  a 
specific  number  of  grants,  or  to  the 
amount  of  any  grant  tmless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Application  Forms:  Application  forms 
and  program  information  packages  are 
expected  to  be  mailed  to  eligible 
institutions  by  July  8, 1988.  They  may  be 
obtained  by  writing  to  the  U.S. 
Department  of  Education,  Division  of 
Higher  Education  Incentive  Programs. 
Room  3022,  Regional  Office  Building  #3, 
7th  and  D  Sti-eets,  SW..  Washington.  DC 
20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regidations.  instructions,  and  forms 
included  in  the  program  information 
package.  However,  the  program 
information  is  only  intended  to  aid 
applicants  in  applying  for  assistance. 
Nothing  in  the  program  package  is 
intended  to  impose  any  paperwork, 
application  content  reporting,  or  grantee 
perforrnance  requirements  beyond  those 
specifically  imposed  under  the  statute 
and  regulations. 
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The  Secretary  strongly  urges  that  only 
the  information  required  by  the 
appbcation  form  be  submitted.  The 
application  form  is  approved  under  the 
Paperwork  Reduction  Act  of  ISSa  and 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  1840- 
0054. 

Applicable  Reguhtions:  The  following 
regulations  apply  to  this  program: 

(1)  Regulations  governing  the 
Supplemental  Funds  Program  for 
Cooperative  Education  in  34  CFR  Part 
636. 

(2)  Regulations  governing  the 
Cooperative  Education  Program  in  34 
CFR  Parts  631  and  632. 

(3)  Regulations  governing  the  College 
Work-Study  Program  in  34  CFR  Part  675. 

(4)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR]  in  34  CFR  Parts  74,  75,  77.  and 
7a 

Further  Information:  For  further 
information  contact  Stanley  B. 
Patterson,  U.S.  Department  of 
Education.  OfHce  of  Postsecondary 
Education,  Division  of  Higher  Education 
Incentive  Programs,  Room  3022, 
Regional  Office  Building  #3,  7th  and  D 
Streets,  SW.,  Washington,  DC. 
Telephone  (202)  245-3253. 

(20  U.S.C.  1133.  42  U.S.C.  2752|d)) 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.055E.  Supplemental  Funds 
Program  for  Cooperative  Education) 

Dated:  )une  IB,  198a 
C  Rooald  Kimberling. 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  86-14213  Filed  6-23-8B:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

[Case  No.  WH-005) 

Decision  and  Order  Granting  Waiver 
From  Water  Hester  Test  Procedures  to 
Loctiinvar  Water  Heater  Corp. 

aqency:  Department  of  Energy. 
action:  Decision  and  order. 

summary:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  WH-005J 
granting  Lochinvar  Water  Heater 
Corporation  a  waiver  for  its  Model 
BRE030  oil-fired  water  heater  from  the 
existing  DOE  water  heater  test 
procedures. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  ].  McCabe,  U.S.  Department  of 
Energy,  OfEce  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 


132,  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  252-9127 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-12.  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202) 
252-9513. 
SUPPLEMENTAL  mPORMATWN:  In 
accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  In  the 
Decision  and  Order,  Lochinvar  Water 
Heater  Corporation  has  been  granted  a 
waiver  for  its  Model  BRE030  oil-fired 
water  heater,  permitting  the  company  to 
use  a  "simulated  use"  test  method  in 
heu  of  the  "cold-start  recovery"  test 
method  in  the  existing  test  procedure. 

bsued  in  Washington.  DC  lune  9, 1986. 
Doma  R.  Fitzpatridi, 
Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

In  the  matter  of:  Lochinvar  Water  Heater 
Corp. 

The  Energy  Conservation  Program  for 
Consumer  Products  was  established 
pursuant  to  the  Energy  Policy  and 
Conservation  Act  Pub.  L  94-163,  89 
StaL  917,  as  amended  by  the  National 
Energy  Conservation  Policy  Act,  Pub.  L 
95-619.  92  Stat.  3266,  which  requires  the 
Department  of  Energy  (DOE)  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
water  heaters.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consimiption  that  will 
assist  consumers  in  making  purchase 
decisions.  These  test  procedures  appear 
at  10  CFR  Part  430,  Subpart  B. 

Section  430.27  allows  the  Department 
of  Energy  to  waive  temporarily  test 
procedures  for  a  particular  basic  model 
when  a  petitioner  shows  that  the  basic 
model  contains  one  or  more  design 
characteristics  which  prevent  testing  of 
the  basic  model  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  characteristics  as  to 
provide  materially  inadequate 
comparative  data.  45  FR  64108 
(September  26, 1980). 

Pursuant  to  S  43a27(g),  the 
Department  shall  publish  in  the  Federal 
Register  notice  of  each  waiver  granted, 
and  any  limiting  conditions  of  each 
waiver. 

Lochinvar  Water  Heater  Corporation 
(Lochinvar),  filed  a  "Petition  for 
Waiver"  in  accordance  with  S  430.27  of 
10  CFR  Part  430.  DOE  published  in  the 


Federal  Register  the  Lochinvar  petition 
and  solicited  comments,  data,  and 
information  respecting  the  petition.  51 
FR  8227  (March  10, 1988).  No  comments 
were  received.  CKDE  consulted  with  the 
Federal  Trade  Commission  on  April  17. 
1986,  concerning  the  Lochinvar  Petition. 

Assertioos  and  Detenninations 

Lochinvar  filed  a  petition  for  waiver 
from  the  DOE  test  procedure  for  oil-fired 
water  heaters.  The  Lochinvar  petition 
essentially  asks  for  the  allowance  to 
rate  its  heaters  in  the  same  manner 
allowed  to  previous  petitioners,  Bock 
Water  Heaters,  Inc.  (Bock),  and  Ford 
Products  Corporation  (Ford). 

Lochinvar  offers  that  its  Model 
BRE030  oil-fired  water  heater  has  a  high 
thermal  mass  which  leads  to 
unrepresentative  values  of  recovery 
efficiency,  and  consequently,  Lochinvar 
seeks  relief  from  the  DOE  "cold-start" 
recovery  efficiency  test  methodology. 

In  the  Bock  and  Ford  Decision  and 
Orders,  DOE  allowed  the  petitioners  to 
determine  the  recovery  efficiency  of 
their  oil-fired  water  heaters  by  use  of  a 
"simulated  use"  test  method  (50  FR 
47106,  November  14, 1985,  50  FR  50678. 
December  11, 1985,  and  51  FR  18859, 
May  21. 1986).  Accordingly,  in  the 
interest  of  consistency,  and  since  DOE 
determined  that  the  existing  test  method 
is  inappropriate  with  regard  to  high 
thermal  mass  water  heaters,  today's 
Decision  and  Order  allows  Lochinvar 
the  use  of  the  "simulated  use"  test 
method  for  its  Model  BRE030  oil-fired 
water  heater. 

It  is  therefore  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
Lochinvar  Water  Heater  Corporation 
(WH-005),  is  hereby  granted  as  set  forth 
in  paragraph  (2)  below,  subject  to  the 
provisions  of  paragraph  (3)  and  (4). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  E  of  10  CFR, 
Part  43a  Subpart  B,  Lochinvar  Water 
Heater  Corporation  shall  be  permitted  to 
test  its  Model  BRE030  oil-fij%d  water 
heater  on  the  basis  of  the  test  procedure 
specified  in  10  CFR,  part  430,  with  the 
modifications  set  forth  below: 

(i)  Section  3.3.1  of  Appendix  E  of  10 
CFR  Part  43a  is  deleted  and  replaced 
with  the  following: 

Recovery  Eflidency  for  Oil  Water 
Heaters  by  the  Simulated  Us*  Method 

The  simulated  use  test  involves 
withdrawing  water  from  the  hot  water 
outlet  of  the  water  heater  in  three 
separate  consecutive  water  draws.  For 
berth  the  first  and  second  water  draws, 
21.4  gallons  ±  aS  gallon  of  water  shall 
be  withdrawn  from  the  water  heater. 
The  third  water  draw  shall  be  of  a 
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sufficient  volume  to  bring  the  total 
volume  of  water  withdrawn  from  the 
water  heater  by  means  of  these  three 
water  draws  to  64.3  gallons  ±  0.5  gallon. 
Water  shall  be  withdrawn  at  a  rate  of 
3.0±0.25  gallons  per  minute  for  each  of 
the  three  water  draws.  All  water  volume 
measurements  shall  be  made  using  the 
water  flow  meter  specified  in  section  2 
of  Appendix  E  of  10  CFR  Part  430. 

Begin  the  simulated  use  test  at  the 
time  a  thermal  equilibrium  is  achieved 
at  the  maximum  mean  tank  temperature 
by  recording  the  mean  tank  temperature 
in  degrees  F,  recording  the  time, 
recording  the  water  meter  reading, 
commencing  measurement  of  electrical 
and  fossil  fuel  energy  consumption  by 
the  water  heater  and  starting  the  first 
water  draw.  During  this  draw  and 
during  all  subsequent  draws  measure 
the  temperature  of  the  inlet  and  outlet 
water  every  minute  commencing  one 
minute  after  the  start  of  the  draw  until 
the  draw  is  complete.  Immediately  upon 
the  conclusion  of  the  first  water  draw 
record  the  water  meter  reading. 
Determine  the  first  draw  average  inlet 
and  outlet  water  temperatures  (T|di  and 
Ttdi  respectively)  by  averaging  the 
measured  temperatures  during  the  first 
draw.  At  the  time  a  thermal  equilibrium 
is  achieved  at  the  maximum  mean  tank 
temperature  after  the  cutout  following 
the  recovery  of  the  first  water  draw 
begin  the  second  water  draw. 
Immediately  upon  the  conclusion  of  the 
second  draw  record  the  water  meter 
reading.  Determine  the  second  draw 
average  inlet  and  outlet  water 
temperatures  (Tim  and  Tfw 
respectively)  by  averaging  the  measured 
temperatures  during  the  second  draw. 
At  the  time  a  thermal  equilibrium  is 
achieved  at  the  maximum  mean  tank 
temperature  after  the  cutout  following 
the  recovery  of  the  second  water  draw 
begin  the  third  water  draw.  Immediately 
upon  the  conclusion  of  the  third  draw 
record  the  water  meter  reading  and 
determine  the  third  draw  average  inlet 
and  outlet  water  temperatures  (T101  and 
Ttos  respectively)  by  averaging  the 
measured  temperatures  during  the  third 
draw.  At  the  time  a  thermal  equilibrium 
is  achieved  at  the  maximum  mean  tank 
temperature  after  the  cutout  following 
the  recovery  of  third  draw,  record  the 
total  amount  of  energy  consumed  by  the 
water  heater  since  the  start  of  the  test 
(Zr),  in  Btu's  (where  3,412  Btu  equals  1 
kilowatt-hour). 

Determine  the  mean  of  the  three  outlet 


water  temperature  averages  (Tt*d)  and 
the  mean  of  the  three  inlet  water 
temperature  averages  (T|wd)<  >n  degrees 
F.  Determine  the  total  amount  of  water 
withdrawn  from  the  water  heater  over 
all  three  water  draws  (Vwo)-  in  gallons, 
from  the  appropriate  recorded  water 
meter  readings. 

(ii)  Section  4.1.1  of  Appendix  E  of  10 
CFR,  Part  430,  is  deleted  and  replaced 
with  the  following: 

Calculation  of  Recovery  Efficiency 
Using  the  Results  of  the  Simulated  Use 
Test  Method 

Calculate  the  recovery  efficiency  (Er) 
expressed  as  a  dimensionless  quantity 
and  defined  as: 


E.= 


(k)  (Vwo)  (Ttwo-Tiwd) 


(GiJ 


where: 

k=8.2S  Btu  per  gallon  'F.  the  nominal 
specific  heat  of  water 

Vwo  =  volume  of  water  withdrawn  from  the 
water  heater  over  all  three  water  draws 
of  the  simulated  use  test,  determined  in 
accordance  with  subparagraph  (i)  above 
expressed  in  gallons 

T-nn>=mean  of  the  outlet  water  temperature 
recordings  made  over  the  period  of  the 
three  water  draws  of  the  simulated  use 
test,  determined  in  accordance  with 
subparagraph  (!)  above  expressed  in 
degrees  F 

Tnin>=mean  of  the  inlet  water  temperature 
recordings  made  over  the  period  of  the 
three  water  draws  of  the  simulated  use 
test,  determined  in  accordance  with 
subparagraph  (i)  above  expressed  in 
degrees  F 

Zb= total  amount  of  energy  consumed  by  the 
water  heater  over  the  period  of  the  three 
water  draws  of  the  simulated  use  test, 
determined  in  accordance  with 
subparagraph  (i)  above  expressed  in 
Btu's. 

(iii)  With  the  exception  of  the 
modifications  regarding  the 
determination  of  recovery  efficiency  set 
forth  in  subparagraphs  (i)  and  (ii)  above, 
Lochinvar  Water  Heater  Corporation 
shall  comply  in  all  respects  with  the  test 
procedures  specified  in  Appendix  E  of 
10  CFR  Part  430  Subpart  B. 

(3)  The  waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  order 
until  the  Department  of  Energy 
prescribes  a  final  rule  with  regard  to  the 
testing  of  oil-fired  water  heaters  with 
high  thermal  mass. 

(4)  This  waiver  is  based  upon  the 


presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  applicant  This  waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  application  is 
incorrect. 

Isued  in  Washington,  DC,  )une  9. 1988. 
Donna  R.  Fitzpatrick, 

Assistant  Secretary.  Conservation  and 

Renewable  Energy- 

(PR  Doc.  86-14216  Filed  6-23-86:  8:45  am] 

BNJJNQ  CODE  MSO-OI-M 

National  Energy  Extension  Service 
Advisory  Board;  Renewal 

Notice  is  hereby  given  that  the 
National  Energy  Extension  Service 
Advisory  Board,  which  was  established 
in  accordance  with  Pub.  L.  95-39,  Title 
V,  the  National  Energy  Extension 
Service  Act,  has  been  renewed  for  a  2- 
year  period  ending  June  14, 1988. 

The  Board  will  continue  to  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  the  National  Energy 
Extension  Service  Act  (Pub.  L.  95-39), 
the  GSA  Interim  Rule  on  Advisory 
Committee  Management,  and  other 
directives  and  instructions  issued  in 
implementation  of  those  acts. 

Further  information  regarding  this 
advisory  board  may  be  obtained  from 
Gloria  Decker  (2002/252-8990). 

Issued  in  Washington,  DC.  on  )une  19. 1986. 
Charim  R.  Tiemey, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  88-14221  Filed  6-23-86:  8:45  am) 

MLLMQ  CODE  MS0-01-«I 

Economtic  Regulatory  Administration 

(Docket  No.  ERA-CaE-«6-46  OFF  Case  No. 
67043-9280-21-22] 

Acceptance  of  Petition  for  Exemption 
and  Availal>illty  of  Certification:  City  of 
Santa  Clara,  CA 

agency:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  acceptance  of  petition 
for  exemption  and  availability  of 
certification  from  the  City  of  Santa 
Clara.  California  for  a  peaking  facility. 

summary:  On  June  5, 1986.  the  city  of 
Santa  Clara  (Santa  Clara)  California, 
filed  a  petition  with  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  for  an 
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order  permanently  exempting  a 
proposed  new  powerplant  from  the 
provisions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA  or 
the  Act)  (42  U.S.C.  8301  el  seq.)  which 
(1)  prohibit  the  use  of  petroleuni  and 
naiiiral  gas  as  a  primary  energy  source 
in  new  electric  powerplants  and  (2) 
prohibit  the  construction  of  a  new 
powerplant  without  the  capability  to  use 
an  alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitioiis  of 
FUA  was  published  in  the  Federal 
Register  at  46  FR  59872  (December  7. 
1981). 

Santa  Clara  requested  a  permanent 
peakload  exemption  under  10  CFR 
503.41  for  a  simple-cycle  combustion 
turbine  installation  with  a  site 
nameplate  base  capacity  rating  of  24.17 
MW.  The  proposed  unit  is  to  be 
installed  in  the  City  of  Santa  Clara, 
California. 

The  peakload  powerplant  will  utilize 
natural  gas  as  its  primary  fuel  with 
distillate  fuel  serving  as  a  back-up 
emergency  source. 

ERA  has  determined  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  the  final  rules  under  10  CFR  501.3 
and  501.63.  ERA  hereby  accepts  the 
filing  of  the  petition  for  the  permanent 
exemption  as  adequate  for  filing.  ERA 
retains  the  right  to  request  additional 
relevant  information  from  Santa  Clara 
at  any  time  during  these  proceedings 
where  circumstances  or  procedural 
requirements  may  so  require.  A  review 
of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

As  provided  for  in  section  701(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and  501.33 
of  the  final  rule,  interested  persons  are 
invited  to  submit  written  comments  in 
regard  to  this  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  from  DOE,  Freedom  of 
Information  Reeding  Room.  1000 
Independence  Avenue,  SW..  Room  IB- 
190.  Washington,  DC  20585,  Monday 
through  Friday.  9:00  a.m.  to  4:00  p.m. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  extension,  together  with  a 


statement  of  reasons  for  such  extension 
will  be  published  in  the  Federal 
Register. 

DATES:  Written  comments  are  due  on  or 
before  August  8. 1986.  A  request  for 
public  hearing  must  also  be  made  within 
this  45-day  public  comment  period. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  should  be  submitted  to  the 
Department  of  Energy.  Economic 
Regulatory  Administration.  Office  of 
Fuels  Programs.  Case  Control  Unit, 
Room  GA-093. 1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 

Docket  No.  ERA-C&E-86-46  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Boyd,  Office  of  Fuels  Pro-ams, 
Economic  Regulatory  Administration, 
1000  Independence  Avenue,  SW, 
Room  GA-093,  Washington.  DC  20585, 
Telephone  (202)  252-4523 

Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
&ieigy,  1000  Independence  Avenue, 
SW..  Room  6A-113.  Washington,  DC 
20585,  Telephone  (202)  252-6947 

SUPPLEMENTARY  INFOfWAATION:  Santa 
Clara  submitted  a  certified  statement  by 
a  duly  authorized  officer  to  the  effect 
that  ^  proposed  oil  or  gas  fired 
combustion  turbine  generator  will  be 
operated  solely  as  a  peakload 
powerplant 

On  February  23, 1982,  DOE  published 
in  the  Federal  Re^ster  (47  FR  7676]  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  Pursuant  to  the  amended 
guidelines,  including  the  permanent 
exemption  for  peakload  powerplants,  is 
among  the  classes  of  action  that  DOE 
has  categorically  excluded  from  the 
requirement  to  prepare  an 
Environmental  Impact  Statement  or  an 
Environment  Assessment  pursuant  to 
NEPA  (categorical  exclusion). 

Tbe  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Santa  Clara  has  certified 
that  it  will  secure  all  applicable  permits 
and  approvals  prior  to  commencement 
of  operation  of  the  new  onK  under 
exemption. 

Under  the  requirements  of  10  CFR 
503.41(a](2)(ii),  if  a  petitioner  proposes 
to  use  natural  gas  or  to  construct  a 
powerplant  to  use  natural  gas  in  lieu  of 
an  alternate  fuel  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 


pollution  control  agency  must  certify  to 
ERA  that  the  use  by  the  powerplant  of 
any  available  alternate  fuel  as  a  primary 
energy  source  will  not  cause  or 
contribute  to  a  concentration,  in  an  air 
quality  control  region  or  any  area  within 
the  region,  of  a  pollutant  for  which  any 
national  air  quality  standard  is  or  would 
be  exceeded.  However,  since  ERA  has 
determined  that  there  are  no  presently 
available  alternate  fuels  which  may  be 
used  in  the  proposed  powerplant,  no 
such  certification  can  be  made.  The 
certification  requirement  is  therefore 
waived  with  respect  to  the  Santa  Clara 
petition. 

DOE'S  Office  of  Environment,  in 
consultation  with  the  Office  of  the 
General  Counsel,  will  review  the 
completed  environmental  checklist 
submitted  by  Santa  Clara  pursuant  to  10 
CFR  503.13.  together  with  other  relevant 
information.  Unless  it  appears  during 
the  proceeding  on  Santa  Clara's 
exemption  that  the  grant  or  denial  of  the 
exemption  will  significantly  affect  the 
quality  of  the  human  environment,  it  is 
expected  that  no  additional 
environmental  review  will  be  required. 

As  provided  in  10  CFR  501.3(b)(4),  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that 
Santa  Clara  is  entitled  to  the  exemption 
requested.  That  determination  will  be 
made  on  the  basis  of  the  entire  record  of 
these  proceedings,  including  any 
comments  received  in  response  to  this 
document. 

Issued  in  Washington.  DC  on  June  la  1986. 
Robert  L.  Da  vies. 

Director.  Office  of  Fuek  Programs,  Economic 
Regulatory  Administration. 
[FR  Doc  86-14192  Filed  6-23-86;  8:45  am] 

BHJJNQ  OOOE  SIM-Ot-M 


[Docket  No.  ERA-CAE-8S-45;  OFP  Caea  Na 
6S041-9321-20,  21-24] 

Acceptance  of  Petition  for  Exemption 
and  Availal>mty  of  Certification  t>y  ttie 
O'Brien  Energy  Systems,  Inc. 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 

action:  Notice  of  Acceptance  of  Petition 
for  Exemption  and  Availability  of 
Certification  by  the  O'Brien  Energy 
Systems,  Inc. 

summary:  On  June  2. 1986,  O'Brien 
Energy  System,  Inc.  (O'Brien)  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
cogeneration  exemption  for  a  proposed 
cogeneration  facility  of  approximately 
56  MWs  which  will  be  constructed, 
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owaed  aad  operated  by  O'Brien  and 
located  ia  Hartford.  CeBaecticat,  from 
the  preitibitioiis  of  Title  H  of  the 
Powerpiant  and  lodustciai  Fuel  Use  Act 
of  1978  {42  U.S.C.  8301  Bt  aeq.)  ("FUA"  of 
"the  Act ').  Title  II  of  FUA  pivhibits  both 
the  use  of  petroleuffl  and  natural  gas  as 
a  primary  enei^  source  in  any  new 
powerplant  and  the  construction  of  any 
such  facility  witheut  the  ca^bility  to 
use  an  alternate  fuel  as  a  primary 
energy  source.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
Title  0  of  FUA  are  found  in  10  CFR  Parts 
500,  501.  and  503.  Fiaal  rules  governing 
the  cogeneration  exemption  were 
revised  on  June  25. 1982  (47  FR  29209. 
July  6, 1982),  and  are  found  at  10  CFS. 
503.37. 

The  facility  for  which  O'Brien  is 
requesting  a  permanent  exemption  is  to 
be  comprised  of  two  combustion 
generators  having  the  capability  of 
burning  natural  gas  or  #2  oil.  The 
facility  will  also  contain  two  waste  heat 
recovery  boilers  and  extraction/ 
condensing  steam  turbines.  The  steem 
tiu'bines  will  accept  high  pressure  steam 
from  the  boUers  and  deliver  low 
pressure  steam  and/ or  generate 
addi^nal  electricity.  llbe  system  will 
normally  operate  with  two  gas  turbines 
nmning  during  all  on-peak  hours  and 
one  running  dJariiig  all  off-peak  hours. 

The  Hartford  Steam  Cosipaay  (HSC) 
will  purchase  all  tke  steam  output  of  the 
facility,  which  will  be  etiMzed  fior  district 
heating  and  cooUng.  The  steem  will  be 
distributed  to  HSC's  customers  through 
HSC's  downtown  steam  grid.  The 
electrical  production  of  the  facility  will 
be  purchased  by  Northeast  Utilities 
(NU). 

The  gas  and  oil  required  to  operate 
the  system  will  be  substantially  less 
than  the  sum  of  gas  and  oil  needed  to 
operate  the  existing  boilers  which 
produce  tlae  steam  reqeired  by  HSC  plus 
the  gas  and  oil  used  by  NU  to  generate 
the  electricity  which  will  be  be  replaced 
by  the  focilily's  electric  output. 

The  facility's  average  ou4>ut  with  two 
gas  turbines  in  opera  tien  will  be  54330 
kw,  an  equivalent  of  440  MM  BTU/hc 
The  facility  is  expected  to  operate  its 
two  coBibustioo  tMrbine  generators  at 
base  load  for  approxiBMtely  4.134  hours 
per  year.  Tbe  tacility's  capacity  factor  is 
expected  to  be  95%  and  its  utilization 
factor  will  be  70%. 

ERA  has  detemaed  that  the  petition 
appears  te  iachide  suffiaeat  evidence  to 
support  an  ERA  detenninatiaa  on  the 
exeraptioa  request  and  it  is  therefore 
accepted  pursuant  to  10  CFR  501.3.  A 
review  of  the  petition  is  provided  in  the 


SUPPlfMENTAflY  tNPORMATION  sectioo 
below. 

As  psevided  far  in  sections  761  (c|  and 
(d)  of  FUA  and  IB  CFDR  sai.Sl  and 
501.33.  interested  persoas  are  invtled  to 
suhaiit  written  comments  in  Kgard  to 
this  petition  and  any  iaterested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  wrell  as 
other  documents  and  supporting 
materials  on  this  proceeding  is  available 
upoa  request  through  DOE.  PreedoB  of 
InfonnatioD  Reading  Room,  1000 
Independence  Avesae,  SW,  Room  l£- 
190.  Washingtan,  DC  20585,  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

ERA  wiH  issue  a  Emal  order  grantiag 
or  denying  the  petition  for  exemption 
horn  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  period 
for  public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statevnent  of  reasons  therefor,  wonld  be 
published  in  fke  Federal  Regiater. 
dates:  Written  comments  are  due  on  or 
before  Aognst  8, 1988.  A  request  for  a 
public  hearing  must  be  made  within  this 
same  45-day  period. 
ADDRESSES:  Fifteen  co^iies  of  written 
comments  or  a  reqoest  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit.  Office  of  Fuels  Programs, 
Room  GA-093.  Forrestal  Building,  1000 
Indepwndence  Avenue,  SW, 
Washington,  D.C.  20685. 

Docket  Na.  ERA  CliE-8e-45  should  be 
printed  oa  the  oetside  of  the  envelope 
and  the  docanrat  contained  thereiii. 


FOR  FURTHER  INFORMATION  CONTACT 
Xavier  Puslowski.  Coal  &  Electricity 
Division,  Office  of  Fuels  Programs, 
Economic  Recovery  Administration, 
1000  Independence  Avenue,  SW.. 
Room  GA-093,  Washington,  DC  20585, 
Telephone  (202)  253-4807 
Stevea  E.  Ferguson,  Esq^  Office  of 
General  Counsel,  Departaent  at 
Eaergy,  Forrestal  Budding.  Room  AA- 
113,  WOO  ladependeace  Avenue.  SW., 
WashiBgtoa.  DC  20565.  Telephone 
(202)  252-6749 
SUPPtEMBITARY  INFORMATION:  Secticm 
212(c)  of  the  Act  aad  10  CFR  503  J7 
provide  for  a  permanent  cogeneration 
exemption  from  the  prohibitions  of  Title 
II  of  FUA.  In  accordance  with  the 
reqairements  of  §  503J7(aKl).  O'Brien 
has  certified  to  ERA  that 

1.  The  oti  or  gas  to  be  conaamed  by 
the  cogeneratioB  facility  wiU  be  less 
than  that  which  wovld  otherwise  be 
consuaied  in  the  absence  of  the 
proposed  poweiplant.  where  the 


calculattaa  of  savings  is  in  accordance 
with  10  CFR  S0SJ7(b|:  and 

2.  The  ese  of  a  mixture  of  petroleum 
or  natural  gas  and  an  alternate  fuel  in 
the  cogeneration  faci'lrty,  for  which  an 
exemption  imder  10  CFR  503.38  would 
be  avaflahle.  would  not  be  eceaemtcally 
or  technicaBy  feasible. 

In  accordance  with  the  evidcnfiary 
requhements  of  5  503.37(c)  (and  in 
addition  to  the  certifications  discnssed 
above).  O'Brien  has  inckidBd  as  part  of 
its  petition: 

1.  Exhibits  containing  the  basis  for  the 
certification  described  above;  and 

2.  An  environmental  impact  aaalysis. 
as  required  under  10  CFR  503.13. 

In  processing  this  exemption  request. 
ERA  will  comply  with  the  reqairements 
of  the  National  Environmental  PoUcy 
Act  of  1969  (NEPA);  the  Council  on 
Envireomental  Quality's  inpleatenting 
regulations.  40  CFR  Part  1500  et  seq.; 
and  DOE'S  guidelines  implementing 
those  regulations,  published  at  45  FR 
20694.  March  28. 1980.  NCPA  compliance 
may  involve  the  preparation  of  (1)  an 
Eaviroiuaeatal  Impact  Statement  (EiSJ; 
(2)  aa  EDvironmental  Assessment;  or  (3) 
a  memorandum  to  the  file  faiding  that 
the  grant  of  the  rei)uested  exemptioB 
would  not  be  considered  a  naajor 
Federal  action  signiftcanlly  Electing  the 
quality  of  the  enviromnenL  If  an  EIS  is 
deteraaned  to  be  reqaired.  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  ia  the  Faderd  Refistar  as  soon  as 
pcacticable. 

T^  acceptance  of  the  petiticm  by  ERA 
does  not  constitntc  a  deterraiaation  that 
O'Brien  is  entitled  to  tix  exemption 
requested.  That  detemain^an  will  be 
based  cm  the  entire  record  of  this 
proceeding,  inclading  any  comments 
received  during  the  pubUc  comment 
period  provided  for  in  this  notice. 

Issued  in  Washington.  DC  on  June  17. 1988. 
Robert  L.  Davies. 

Director,  Office  of  Fuels  Programs.  Economic 

Regulatory  Admin istFotioa. 

[FR  Doc.  86-14220  Filed  6-2S-68:  8:4S  anj 
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Wellington,  KS,  tar  Exemption  and 
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ACTION:  Notice  of  Acceptance  of  Petftioa 

from  City  of  Wellington.  Kansas,  for 

Exemption  and  Availability  of 

Certification. 


22970 


Federal  Register  /  Vol.  51.  No.  121  /  Tuesday.  June  24.  1986  /  Notices 


On  June  3. 1986,  City  of 
Wellington.  Kansas  (Wellington),  filed  a 
petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
peakload  exemption  for  its  new 
proposed  powerplant  at  a  new  site  on 
the  east  side  of  the  City  of  Wellington. 
Kansas  from  the  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (FUA  or  the  Act)  (42  U.S.C.  8301 
et  seq.].  Title  U  of  FUA  prohibits  the  use 
of  petroleum  and  natural  gas  as  a 
primary  energy  souce  in  new  electric 
powerplants  and  prohibits  the 
construction  of  a  new  powerplant 
without  the  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source.  The  final  rule  containing  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
FUA  was  published  in  the  Federal 
Register  at  46  FR  59872  (December  7. 
1981). 

Wellington  requested  a  permanent 
peakload  exemption  under  10  CFR 
503.41.  Wellington  proposes  to  install 
one  combustion  turbine  generating  unit 
of  20  MW  nominal  capability  to  be  used 
for  summer  peaking  and  emergency  use 
in  the  event  of  the  loss  of  the  Kansas 
Gas  and  Electric  tie  line.  The  new  unit 
will  operate  as  a  simple  cycle 
combustion  turbine  burning  natural  gas 
with  No.  2  oil  as  a  standby  alternate 
fuel.  The  unit  has  a  base  rating  of  18,012 
kilowatts  and  a  peak  rating  of  20,867 
when  burning  natural  gas  and  at  site 
conditions  of  9S'F  and  elevation  of  1200 
feet.  Provisions  have  been  made  in  the 
design  and  layout  of  the  unit  to  provide 
for  conversion  to  cogeneration  type  of 
generation  in  the  future. 

Start-up  operation  for  the  unit  is 
scheduled  for  December  1986.  with 
commercial  operation  available  in 
January  1987,  and  peaking  generation  to 
start  in  the  summer  of  1987. 

ERA  has  determined  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  the  final  rules  under  10  CFR  501.3 
and  501.63.  ERA  hereby  accepts  the 
filing  of  the  petition  for  the  permanent 
exemption  as  adequate  for  filing,  ERA 
retahis  the  right  to  request  additional 
relevant  information  from  Wellington  at 
any  time  during  these  proceedings 
where  circumstances  or  procedural 
requirements  may  so  require.  A  review 
of  the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATKNi  section 

below. 

As  provided  for  in  section  791(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and  501.33 
of  the  final  rule,  interested  persons  are 
invited  to  submit  written  comments  in 
regard  to  this  petition  and  any 
interested  person  may  submit  a  written 


request  that  ERA  convene  a  public 
hearing. 

The  public  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  from  DOE.  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue.  SW..  Room  lE- 
190.  Washington.  DC  20585.  Monday 
thru  Friday,  9:00  a.m.-4:00  p.m. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  extension,  together  with  a 
statement  of  reasons  for  such  extension 
will  be  published  in  the  Federal 
Register. 

DATES:  Written  comments  are  due  on  or 
before  August  8, 1988.  A  request  for 
public  hearing  must  also  be  made  within 
this  45  day  public  comment  i}eriod. 

ADDRESSES:  Fifteen  copies  of  written 
comments  or  a  request  for  public 
hearing  should  be  submitted  to  the 
Department  of  Energy,  Economic 
Regulatory  Administration,  Office  of 
Fuels  Programs.  Case  Control  Unit, 
Room  GA-093, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

Docket  No.  ERA-C&B-86-44  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Duchaine,  Office  of  Fuels 

Programs.  Coal  &  Electricity  Division. 

Economic  Regulatory  Administration. 

1000  Independence  Avenue.  SW.. 

Room  GA-093,  Washington.  DC  20585. 

Phone  (202)  252-8233 
Steven  E.  Ferguson.  Esq..  Office  of 

General  Counsel.  Department  of 

Energy,  1000  Independence  Avenue, 

SW.,  Room  6A-113,  Washington,  DC 

20585,  Phone  (202)  252-6947 
SUPPLEMENTARY  INFORMATION:  FUA 
prohibits  the  use  of  natural  gas  or 
petroleum  in  certain  new  powerplants 
unless  an  exemption  for  such  use  has 
been  granted  by  ERA.  Wellington  has 
filed  a  petition  for  a  permanent 
peakload  powerplant  exemption  to  use 
natiu-al  gas  or  oil  as  a  primary  energy 
source  in  its  proposed  peakload 
powerplant.  

Under  the  requirements  of  10  CFR 
503.41(a)(2)(ii),  if  a  petitioner  proposes 
to  use  natiiral  gas  or  to  construct  a 
powerplant  to  use  natural  gas  in  lieu  of 
an  alternate  fuel  as  a  primary  energy 
source,  the  Administrator  of  the 
Environmental  Protection  Agency  or  the 
director  of  the  appropriate  state  air 


pollution  control  agency  must  certify  to 
ERA  that  the  use  by  the  powerplant  of 
any  available  alternate  fuel  as  a  primary 
energy  source  will  cause  or  contribute  to 
a  concentration,  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
pollutant  for  which  any  national  air 
quality  standard  is  or  would  be 
exceeded. 

However,  since  ERA  has  determined 
that  there  are  no  presently  available 
alternate  fuels  which  may  be  used  in  the 
proposed  powerplant,  no  such 
certification  can  be  made.  The 
certification  requirement  is  therefore 
waived  with  respect  to  this  petition. 

Wellington  submitted  a  certified 
statement  by  a  duly  authorized  officer  to 
the  effect  that  the  proposed  natural  gas 
or  oil  combustion  turbine  generator  will 
be  operated  solely  as  a  peakload 
powerplant. 

On  February  23. 1982.  DOE  published 
in  the  Federal  Register  (47  FR  7676)  a 
notice  of  the  amendment  to  its 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1960  (NEPA).  Pursuant  to  the  amended 
guidelines,  the  grant  or  denial  of  certain 
FUA  permanent  exemptions,  including 
the  permanent  exemption  for  peakload 
powerplants.  is  among  the  classes  of 
actions  that  DOE  has  categorically 
excluded  from  the  requirement  to 
prepare  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment  pursuant  to  NEPA 
(categorical  exclusion). 

This  classification  raises  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  will  not  significantiy 
effect  the  quality  of  the  human 
environment  Wellington  has  certified 
that  it  will  secure  all  applicable  permits 
and  approvals  prior  to  commencement 
of  operation  of  the  new  unit  under 
exemption. 

DOE'S  Office  of  Environment,  in 
consultation  with  the  Office  of  General 
Counsel,  will  review  the  completed 
environmental  checklist  submitted  by 
Wellington  pursuant  to  10  CFR  503.13, 
together  with  other  relevant  information. 
Unless  it  appears  during  the  proceeding 
on  Wellington's  exemption  that  the 
grant  or  denial  of  the  exemption  will 
significantiy  affect  the  quality  of  the 
human  environment,  it  is  expected  that 
no  additional  environmental  review  will 
be  required. 

As  provided  in  10  CFR  5m.3(b)(4),  die 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that 
Wellington  is  entiUed  to  the  exemption 
requested.  That  determination  will  be 
made  on  the  basis  of  the  entire  record  of 
these  proceedings,  including  any 
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oominente  received  in  retfMmse  to  tins 
dooument 

Issued  in  Washington.  DC  on  June  17, 1986. 
Robart  L.  Oavias. 

Director,  Office  of  Fuels  Ptiograma.  Economic 

Regulatory  Administration. 

[FR  Ooa  86-14210  Filed  6-23-86: 8:45  am] 


IDodMt  No.  ERA-C&E-«-t2;  OFPCaM  Na 
5S11t-1S«7-0»-M1 

Order  Granting  to  Qsnsral  Elactric 
Company  Exemption  From 
ProhlbMons  of  ttta  Powerplant  and 
Industrial  FOel  Use  Act  of  IfTB 

aoehcy:  EconoBBC  R£«Hl«tny 
Administration,  Department  of  Eoec^. 
action:  Order  granting  to  General 
Electric  Company  exemption  from 
prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  ef  1978. 

8UMMARR  The  Economic  Regulatory 
AdminiitratioB  (ERA)  of  the  Department 
of  Eneiyjr  (DOE)  hereby  gives  notice 
that  it  has  gtaated  a  perBoanent 
cogeneration  exemption  from  the 
prohibitions  of  Titte  H  of  the  Powerplant 
and  Indnstriai  Fuel  Use  Act  of  1976,  42 
U.S.C.  8301  et  seq.  ("FUA"  or  "the  Act"), 
to  General  Electric  Company  (GE  or  "the 
petitioner "),  of  Lynn.  Massachusetts. 
The  permanent  cogeneration  exemiption 
permits  the  use  of  natural  gas  as  the 
primary  energy  source  {or  its  planned 
Lynn  Utilides  Operatioa.  The  final 
exemption  order  and  detailed 
infomation  on  the  proceeding  are 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section,  below. 
DATES:  The  order  shall  take  effect  an 
AugDBt  25, 1986.  The  public  Ue 
containing  a  copy  of  the  order,  other 
docuBieats.  and  supporting  aiaierials  on 
this  proceeding  is  available  upon 
reqaeat  tbrou^  DOE,  PreedoiB  of 
Information  Reading  Raoat,  1000 
Indepeadence  Aveme,  SW..  Rooa  lE- 
190,  Washiogtoo.  DC  2e&S5.  Moaday 
throu^  Friday,  ScOO  a.m.  to  4:00  p.ia. 
except  Federal  bobdaya. 
FOR  FURTMER  MPORMAIIOM  CONTACT 
FVank  Duckaiae.  Coal  A  Electricity 
DivtaoB.  Office  of  Faeb  Progrmas, 
Economic  Regulatory  Administration. 
1006  ladependeace  Avenne.  SW.. 
Rooai  GA-Oea.  Washington.  DC  a0585. 
Telephone  (202)252-8233. 
Steven  E.  Ferguaaa.  Esq.,  Office  of  the 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113, 1000  Independence  Avenue,  SW., 
Washington.  DC  20565,  Telephone 
(202)  252-6947. 
SUPPLBNENTARV  INFORMATION:  The 

project  is  the  installation  of  a  new  steam 


boiler  in  an  addition  to  River  Works 
Power  Home.  The  new  boiJer  is 
necessary  to  proride  cepecity  for  a  new 
peak  steers  test  roan  antict^etee  lo 
occw  after  1S88.  The  pioposed  project  is 
to  ineteH  a  new  field-erected  boiler  with 
a  rated  capacity  of  200,600  Ibs/^  of 
steam  fBS8  psig,  820*1  to  be  suppHed  for 
the  Rrrer  Works  coge««nrtion  ftrciRty. 
The  proposed  new  botkr  wifl  have  the 
capacity  of  generatiag  35,000  MWH  of 
elecfricity,  aH  of  which  wifi  be 
consumed  by  the  River  Works.  The  new 
boiler  wiM  be  capable  of  firing  No.  6  fuel 
oil  and  natwai  ges;  it  is  proposed  to  use 
the  same  fuels  that  are  currentty  need  in 
existing  boflers.  Tlie  nwxmrora  heat 
input  capacity  for  the  new  boiier  wiB  be 
249  X  10«  Btii/hr. 

Basis  for  Pamaaeal  Exaa^l4iaa  Osdar 

The  permanent  exemption  order  is 
based  apos  evidence  in  the  record 
including  C^s  certification  to  ERA,  in 
accordance  wiidi  {  5ra.37ta)tl).  that 

1.  The  oil  or  aatra-al  gas  to  be 
consumed  by  the  cogeneration  facilrty 
wrill  be  less  than  llMt  wbieh  woatd 
otherwise  be  consamed  in  the  absence 
of  the  proposed  powerplant  where  the 
calculation  of  savings  is  in  accordance 
with  --O  CFR  503.37(aMlXi);  and 

2.  The  use  of  a  mixture  of  natxiral  gas 
and  coal  or  oil  and  coal  in  die 
cogeneration  facifity  wfll  not  be 
tecknicaRy  feasible,  in  accordance  with 
10  CFR  505.37taMl)(fi). 

Piacadaral  RequifeaieBts 

ba  accordance  widi  the  procedural 

requirements  of  section  7Bl(c)  of  FUA 
and  W  CFR  501.3(b),  ERA  pablisbed  its 
Notice  at  Acceptance  of  Petition  and 
Avaiiabitrty  of  Certification  in  the 
Federal  Roaster  on  February  4, 1966  (51 
FR  4419),  connnencing  a  4S-d8y  pubbc 
comment  period. 

A  copy  of  the  petition  was  provided  to 
the  Emrironinental  Protection  A^ncy 
for  coaaaenls  as  required  by  section 
701(f)  of  the  Act.  During  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  reqoest  a  pnibfic 
hearing.  Tlw  comment  period  chjsed  on 
March  21, 1988.  Comments  were 
received  from  tbe  United  States 
Enrironmental  Protection  Agency  on 
March  24, 1986.  These  comments  were 
analytical  in  natore  and  provided 
assistance  in  the  compietjon  of  HlA's 
environmental  review.  No  hearing  were 
requested. 

NEPA  Compliance 

After  review  of  the  petrtioner's 
environmenlal  impact  analysis,  together 
with  other  relevant  mformation,  ERA 
has  determbied  that  the  granting  of  the 
requested  exemption  does  not  constitute 


a  major  Federal  action  significantty 
affecting  the  quality  of  the  himran 
environment  withtn  (he  meaning  of 
section  W2(7)(C1  of  *e  National 
Environmental  Poht:y  Act  (NtyA). 

Order  Grsaliiig  Pennaiiant  Cagsnetation 


Based  upon  the  entire  record  of  this 
proceeding,  ERA  has  determined  that 
GE  has  satisfied  the  eligibility 
reqaireatents  for  the  requested 
permaaait  cogeneratton  exeiiipUuii.  as 
set  farth  in  16  CFR  509.37.  Tberefbre, 
parsaaat  to  secMon  212(c|  of  FUA.  01A 
hereby  gra^s  a  permanent  cogeneration 
exemptian  to  GE  to  permit  the  use  of 
natural  gas  as  the  primary  energy  source 
for  its  oageneration  facility  in  Lynn. 
MassaciioseMs. 

Pursesnt  ta  section  702^  of  ths  Act 
and  10  CFK  501.§i,  any  person  aggrieved 
by  tljis  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  llie  Federal  Register. 

Issued  in  WashingtaB.  D.C  on  )uDe  12, 
1986. 
Robert  L.  Daviea, 

Director.  Office  ofFuek  Programa,  Econamc 

Regulatory  Admintstration. 

[FR  Doc  86-14218  Filed  &-23-ea:  S]4S  aav| 


[Dockal  No.  EBA-CAE-SS-23;  OFP 
6105B-9306-20-241 


Mo. 


Order  Qranthtg  to  Cogen  tCsm  Bkiff, 
Inc.,  Easmptlons  From  ProMbNIons  of 
the  Posrei  plant  and  Industrtai  Fuel  Use 
Act  Of  197B 

aqency:  Economic  Regulatory 
AdiBiiHBtratien,  Department  of  Energy. 

actior:  Order  granting  to  Cogen  Kern 

Bluff  Incorporated  exemptions  from 
prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  ig7a 

summary:  Tlie  Economic  Regulatoiy 
Admiiiistiation  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  has  granted  a  permanent 
exemption  from  the  prohibitions  of  Tide 
II  of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  197«.  42  U.S.C.  8301  et  seq. 
("FUA"  or  "the  ActH-  to  Cogen  Kem 
Bluff  bicorporated  f*TCem"  or  "The 
petitioner^,  of  Houston.  Texas.  The 
peimanent  exemption  permits  the  use  of 
natural  gas  as  the  primary  energy  source 
for  its  proposed  facility  located  near 
Bakersfield.  in  Kem  County,  California. 
The  final  exemption  order  and  detailed 
information  on  the  proceeding  are 
provided  in  the  supplementary 
INFORMATION  section,  below. 
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DATES:  The  order  shall  take  effect  on 
August  25. 1986.  The  public  file 
containing  a  copy  of  the  order,  other 
documents,  and  supporting  materials  on 
this  proceeding  is  available  upon 
request  through  DOE,  Freedom  of 
Information  Reading  Room,  1000 
Independence  Avenue,  SW,  Room  lE- 
190,  Washington,  D.C.  20585,  Monday 
through  Friday,  9:00  a.m.  to  4K)0  p.m.. 
except  Federal  holidays. 
FOft  FURTHCfl  MFOMNATION  CONTACT: 

Frank  Duchaine.  Coal  &  Electricity 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
1000  Independence  Avenue.  SW.. 
Room  GA-093  Washington.  D.C. 
20585.  Telephone  (202)  252-8233. 
Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113, 1000  Independence  Avenue,  SW., 
Washington.  D.C.  20585,  Telephone 
(202)  252-6947. 
SUPPLEMENTARY  INFOflMATION:  Kem 
plans  to  install  a  46.5  MW  gas  fired 
cogeneration  facility  to  produce  steam 
and  electric  power.  The  cogeneration 
system  of  the  facility  will  consist  of  a 
self-contained  combustion  gas  turbine 
generator  and  an  unfired  heat  recovery 
steam  generator.  The  only  fuel  burning 
equipment  in  the  facility  will  be  the  gas 
turbine.  The  facility  will  consume  383 
million  Btus  of  natural  gas  per  hour  and 
produce  45.0  MW  of  electric  power  and 
54,000  pounds  per  hour  of  steam.  The 
steam  will  be  sold  to  the  Petro-Lewis 
Corporation,  and  the  electric  power  to 
the  Pacific  Gas  and  Electric  Company. 
On  December  26, 1985,  Kem  filed  a 
petition  with  ERA  requesting  a 
permanent  exemption  for  the 
cogeneration  facility  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8301  et  seq.)  ("FUA"  or  "the 
Act"). 

On  May  6. 1986,  Kem  filed  a  revision 
to  their  original  petition  requesting  a 
permanent  exemption  for  the  same 
facility  based  on  the  lack  of  alternate 
fuel  supply  at  a  cost  which  does  not 
substantially  exceed  the  cost  of  using 
imported  petroleum.  Necessary 
certifications  and  data  required  for  this 
type  of  exemption  was  supplied  with  the 
revised  petition.  Final  rules  setting  forth 
criteria  and  procedures  for  petitioning 
for  this  type  of  exemption  from  the 
prohibitions  of  Title  II  of  FUA  are  found 
m  10  CFR  503.32. 

Basis  for  Permanent  Exemption  Order 

The  permanent  exemption  order  is 
based  upon  evidence  in  the  record 
including  Kem's  certification  to  ERA,  in 
accordance  with  10  CFR  503.32.  that: 


(1)  A  good  faith  effort  had  been  made 
to  obtain  an  adequate  and  rehable 
supply  of  an  altemate  fuel  for  use  as  a 
primary  energy  source  of  the  quality  and 
quantity  necessary  to  conform  with  the 
design  and  operational  requirements  of 
the  proposed  unit; 

(2)  The  cost  of  using  such  a  supply 
would  substantially  exceed  the  cost  of 
using  imported  petroleum  as  a  primary 
energy  source  during  the  useful  life  of 
the  proposed  unit  as  defined  in  $  503.6 
(cost  calculation)  of  the  regulations; 

(3)  No  altemate  power  supply  exists, 
as  required  under  S  503.8  of  the 
regulations; 

(4)  Use  of  the  mixtures  is  not  feasible, 
as  required  under  S  503.9  of  the 
regulations;  and 

(5)  Alternative  sites  are  not  available, 
as  required  under  §  503.11  of  the 
regulations. 

In  accordance  with  the  evidentiary 
requirements  of  S  503.32(b)  (and  in 
addition  to  the  certifications  discussed 
above).  Kem  has  included  as  part  of  its 
petition: 

(1)  Exhibits  containing  the  basis  for 
the  certifications  described  above;  and 

(2)  An  environmental  impact  analysis, 
as  required  under  10  CFR  503.13. 

Procedural  Requirements 

In  accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  501.3(b).  ERA  published  \}.a 
Notice  of  Acceptance  of  Petition  and 
Availability  of  Certification  in  the 
Federal  Register  on  February  4. 1986  (51 
FR  4418),  commencing  a  45-day  public 
comment  period. 

A  copy  of  the  petition  was  provided  to 
the  Environmental  Protection  Agency 
for  comments  as  required  by  section 
701(f)  of  the  Act.  During  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  request  a  public 
hearing.  The  comment  period  closed  on 
March  21, 1986;  no  comments  were 
received  and  no  hearing  was  requested. 

NEPA  Compliance 

After  review  of  the  petitioner's 
environmental  impact  analysis,  together 
with  other  relevant  information,  ERA 
has  determined  that  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA). 

Order  Granting  Permanent  Exemption 

Based  upon  the  entire  record  of  this 
proceeding,  ERA  has  determined  that 
Kem  has  satisfied  the  eligibility 
requirements  for  the  requested 
permanent  lack  of  altemate  fuel 


exemption,  as  set  forth  in  10  CFR  503.32. 
Therefore,  pursuant  to  section  212(c)  of 
FUA,  ERA  hereby  grants  a  permanent 
exemption  to  Kem  to  permit  the  use  of 
natural  gas  as  the  primary  energy  source 
for  its  facility  at  its  location  near 
Bakersfield.  California. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69,  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington,  DC,  on  June  17, 1986. 
Robert  L.  Davies, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 
[FR  Doc.  86-14217  Filed  6-23-86;  8:45  am] 

MUJNQ  COM  MCO-01-M 


IDocket  Na  ERA-FC-S&-04:  OFP  Caee  No. 
6«017-926ft-01-23] 

Extension  of  Decision  Period  on 
Petition  for  Exemption  by  Power 
Developers.  Inc.,  for  a  Proposed 
Facility  Near  Scottsdale,  AZ 

AOENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACnON:  Notice  of  Extension  of  Decision 
Period  on  Petition  for  Exemption  by 
Power  Developers,  Inc.  for  a  Proposed 
Facility  Near  Scottsdale,  Arizona. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  extends  by 
forty-five  (45)  days  to  July  6, 1986,  the 
Decision  Period  within  which  to  either 
grant  or  deny  the  request  for  a 
permanent  exemption  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978  (42 
U.S.C.  8301  et  seq.]  (FUA  or  the  Act) 
filed  by  Power  Developers,  Inc.  for  its 
proposed  electric  power  production 
facility  to  be  located  near  and  east  of 
Scottsdale,  Arizona. 

Section  501.68(a)(2)  of  10  CFR  Part 
501 — Administrative  Procedures  and 
Sanctions,  Subpart  F— allows  for  the 
extension  of  the  decision  period  on  an 
exemption  petition  to  a  specified  date 
by  publishing  such  notice  in  the  Federal 
Register  and  stating  the  reasons  for  such 
extension. 

This  extension  by  ERA  of  the  decision 
period  to  grant  or  deny  the  petition  is 
necessary  to  properly  consider  issues 
associated  with  this  case. 

Issued  in  Washington,  DC.  on  June  16, 1986. 
Robert  I..  Davies. 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 
(FR  Doc.  86-14222  Filed  6-23-86:  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

IDocket  No.  RP86-127-000] 

Colorado  Interstate  Gas  Co.;  Proposed 
Change  in  FERC  Gas  Tariff 

June  16. 1986. 

Take  notice  that  on  June  12, 1986, 
Colorado  Interstate  Gas  Company 
("CIG")  tendered  for  filing  proposed 
changes  in  the  PGA  mechanism  in  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
to  be  effective  on  July  1. 1986. 

The  proposed  amendments  permit 
GIG  to  file  rate  adjustments  between 
regular  PGA  adjustment  dates  to  reflect 
changes  in  its  and  its  pipeline  supplier's 
cost  of  purchased  gas. 

CIG  proposes  to  amend  existing 
§S  21.22  and  21.23  in  order  to  track,  in 
current  rates,  changes  in  its  supplier's 
cost  of  purchased  gas  reflected  in 
Interim  Commodity  Gas  Cost 
Adjustments  filed  by  its  suppliers 
between  their  regular  PGA  adjustment 
dates. 

CIG  also  proposes  to  add  a  new  §  21.8 
to  its  FERC  Gas  Tariff  containing 
flexible  PGA  provisions  similar  to  those 
approved  for  several  other  pipelines, 
when  approved,  such  tariff  sheets 
would  permit  CIG  to  file  at  any  time  at 
its  sole  discretion  to  adjust  its 
jurisdictional  sales  rates  for  known  and 
measurable  changes  in  its  gas  cost  in 
response  to  rapidly  changing 
competitive  conditions  in  its  own 
market. 

Since  the  Interim  Commodity  Gas 
Cost  Adjustments  are  adjustments  to 
existing  rates  and  because  details  will 
be  reflected  in  CIG's  next  regular  PGA 
filing,  S  21.82  relieves  CIG  from  filing 
supporting  details  other  than  the  interim 
adjustment  calculation  itself  and  the 
affected  rates. 

CIG  respectively  requests  the 
Commission  grant  waiver  of  the  30-day 
notice  period  and  whatever  additional 
waivers  of  any  Commission  regulations 
as  necessary  to  implement  the  instant 
proposal. 

Copies  of  the  filing  have  been  served 
upon  CIG's  jurisdictional  customers  and 
other  interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  mles  of 
practice  and  procedure  (18  CFR 
§S  385.214,  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  26, 1986.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  88-14237  Filed  6-23-86;  8:45  am] 
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Hydroelectric  Applications 

June  18. 1986. 

Notice  of  Application  Filed  with  the 
Commission.  "Take  notice  that  the 
following  hydroelectric  application  has 
been  filed  with  the  Federal  Energy 
Regulatory  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  License 
(Major). 

b.  Project  No.:  4114-001. 

c.  Date  Filed:  October  8, 1981. 

d.  Applicant:  Long  Lake  Energy 
Corporation. 

e.  Name  of  Project:  Lower  Saranac. 

f.  Location:  Saranac  River  in  the  City 
of  Plattsburgh  and  the  Town  of  Schuyler 
Falls.  Clinton  County,  New  York. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Donald  E. 
Hamer,  Long  Lake  Energy  Corporation, 
420  Lexington  Avenue,  Suite  440,  New 
York,  NY  10170,  (212)  986-0440. 

i.  Comment  Date:  July  11, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  existing 
dam  comprised  of:  (a)  A  reconstructed 
83-foot-long,  20-foot-high  north  gate 
structure  containing  three  21-foot-wide, 
11-foot-high  radial  gates;  (b)  a  75-foot- 
long,  24.3-foot-high  concrete  spillway  at 
right  angles;  (c)  a  50-foot-long,  31.1-foot- 
high  gate  structure;  and  (d)  a 
reconstructed  17.2-foot-high,  60-foot-long 
south  gate  structure  located 
approximately  200  feet  off  the  main  dam 
structure;  (2)  fish  passage  facilities  at 
the  south  gate  structure;  (3)  a  reservoir 
with  no  usable  storage  capacity  at 
elevation  281.5  feet  m.s.l.;  (4)  a  canal 
intake  structure  at  the  south  gate 
structure;  (5)  a  3,800-foot-long,  100-foot- 
wide,  16-foot-deep,  lined  power  canal; 
(6)  a  power  intake  structure;  (7)  a 
vertical  13-foot-diameter  concrete  lined 
shaft;  (8)  a  275-foot-long,  13-foot- 
diameter  concrete  lined  power  tunnel; 
(9)  a  steel  penstock  and  bifurcation;  (10) 
a  powerhouse  located  approximately 
150  feet  west  of  Interstate  87,  containing 
two  turbine-generators  with  a  total  rated 
capacity  of  6.4  MW;  (11)  a  100-foot-long 
tailrace  channel;  (12)  a  2,500-foot-long. 


BEST  COPY  AVAILABLE 


46-kV  transmission  line;  and  (13) 
appurtenant  facilities. 

k.  Purpose  of  Project:  Power  would  be 
sold  to  New  York  State  Electric  and  Gas 
Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

B.  Comments,  Protests,  or  Motions  to 
Intervene. — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211.  .214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents. —  Any  filings  must  bear  in 
all  capital  letters  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  HLE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST'  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20428.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director.  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission,  Room  203-RB. 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  86-14236  Filed  6-23-86;  8:45  am) 

aiujNO  CODE  crir-oi-M 


IDocket  No.  RP86-1 29-000] 

Nortt)  Penn  Gas  Co.;  HIIng  of  Rate 
Schedule 

June  18, 1986. 

Take  notice  that  on  June  10, 1986, 
North  Penn  Gas  Company  (North  Penn) 
filed  a  proposed  Rale  Schedule  311-T, 
consisting  of  the  following  tariff  sheets 
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to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1: 

Original  Sheet  Na  17 
Original  Sheet  No.  18 
Original  Sheet  No.  19 
Original  Sheet  No.  20 
Original  Sheet  No.  21 
Original  Sheet  No.  22 

North  Pena  states  that  such  tariff 
sheets  are  proposed  to  become  effective 
October  31, 1985  and  to  remain  effective 
for  the  limited  term  ending  June  30, 1966, 
or  a  subsequent  termination  date  if  the 
Commission  extends  the  interim 
transportation  specified  under  §  284.7  of 
the  Commission's  Regulations. 

The  niing  indicates  that  such  tariff 
sheets,  together  with  their  proposed 
effectiveness,  are  being  filed  in  order  to 
meet  the  requirements  of  S  284.7  of  the 
Commission's  Regulations.  The  reason 
for  the  filing  of  this  rate  schedule  is  to 
provide  a  vehicle  for  NGPA  S  311 
transportation  services  by  North  Penn 
during  the  interim  period  ending  June  30. 
1966  which  has  been  established  by 
Commission  regulation,  it  is  said.  North 
Penn  notes  that  the  proposed  service  is 
"open  access"  in  nature,  and  is 
available  not  only  to  existing  customers 
but  also  to  any  other  customer 
qualifying  for  NGPA  section  311  service 
under  the  Commission's  Regulations. 

North  Penn  has  requested  the 
Commission  to  effectuate  such  tariff 
sheets  as  soon  as  possible,  noting  that 
world  oil  prices  have  declined 
precipitously  and  have  placed  added 
pressures  on  North  Penn's  customers  in 
their  efforts  to  compete  for  alternative 
fuel  markets.  North  Penn  further 
requests  the  Commission  to  shorten  the 
notice  and  comment  period. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR 
§§  385.214,  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  26, 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
talten,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  86-14238  Filed  6-2>^e:  8:45  am) 
BiLUNQ  cooc  trtr-oT-a 


(Docket  No.  RP86-12S-0001 

Ohio  River  Pipeline  Corp.;  Proposed 
Changes  In  FERC  Gas  Tariff 

)une  18, 1986. 

Take  notice  that  Ohio  River  Pipeline 
Corporation  ("Ohio  River")  on  June  13, 
1986,  tendered  for  filing  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  Original 
Sheet  Nob.  1  through  90. 

Ohio  River  states  that  the  new  tariff 
(a)  updates  and  restates  its  existing  FPC 
Gas  Tariff  to  make  various  language  and 
identiHcation  changes  and  (b)  replaces 
its  interim  rate  schedule  for 
transportation  pursuant  to  Section 
284.102  of  the  Commission's  regulations. 
The  proposed  rate  schedules  contain  a 
maximum  commodity  rate  of  8.22f  per 
Mcf  which  is  equal  to  the  existing 
interim  transportation  rate.  Ohio  River 
also  proposes  that  transportation 
revenues  be  credited  to  the  cost  of 
service  sales  tariff  applicable  to  its 
parent  and  sole  sales  customer,  Indiana 
Gas  Company,  Inc. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  July  1, 1986. 

Copies  of  the  filing  were  served  on 
Ohio  River's  cxistomer.  Any  person 
desiring  to  be  heard  or  to  protest  said 
filing  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commisaion,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20428.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  rules  of  practice 
and  procedure.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  26, 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretory. 

[PR  Doc.  86-14239  Filed  6-23-86;  8:45  amj 

BNJJNG  CODE  nw-9i-m 


[Docket  No.  RP«6-126-a001 

Transwestem  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

June  18. 1986. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
June  .12, 1986,  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets: 

Original  Sheet  Na  82 


Original  Sheet  No.  83 
Original  Sheet  No.  84 
Original  Sheet  Nos.  85-104 

The  above  listed  tariff  sheets  are 
being  filed  in  order  to  implement  a 
direct  billing  mechanism  for  the 
recovery  of  amounts  paid  by 
Transwestem  (Settlement  Payments)  to 
a  first  seller  of  natural  gas  as 
consideration  for  waiving  or  amending 
the  take-or-pay  or  other  similar  payment 
provisions  of  a  contract  for  the  first  sale 
of  natural  gas. 

Transwestem  proposes  to  establish 
and  maintain  separate  sub-accounts 
within  Account  191  for  each 
Transwestem's  customers  or  former 
customers  served  pursuant  to 
Transwestem's  CDQ  Rate  Schedules 
(CDQ  Buyer's).  Each  CDQ  Buyer's 
allocated  portion  of  Settlement 
Payments  made  by  Transwestem  will  be 
debited  to  such  appropriate  sub-account 
in  the  month  pa3maent  is  actually  made 
by  Transwestem.  Each  CDQ  Buyer's 
allocated  share  of  Settlement  Payments 
will  be  determined  based  on  the  ratio  of 
each  CDQ  Buyer's  Deficiency  Quantity 
to  the  total  of  all  CDQ  Buyer's 
Deficiency  Quantities  for  the  period  to 
which  the  Settlement  Payments  relate 
(Settlement  Period).  Such  Deficiency 
Quantity  will  be  determined  by 
calculating  the  difference  between 
quantity  and  its  actual  purchases  from 
Transwestem  during  the  Settlement 
Period. 

Transwestem  will  file  concurrently 
with  each  regular  semi-annual  PGA 
filing  a  tariff  sheet  setting  forth  the 
monthly  amount  to  be  billed  each  CDQ 
Buyer  for  the  six  month  period  beginning 
with  the  effective  date  of  each  PGA 
Adjustment  Date.  The  monthly  amount 
to  be  billed  will  be  calculated  by 
dividing  the  balance  of  the  applicable 
Account  191  sub-account  as  of  three 
months  prior  to  the  effective  date  by  six 
(6).  Each  CDQ  Buyer  shall  have  the  right 
to  pay  its  allocated  share  of  Settlement 
Payment  in  a  lump  sum  rather  than  six 
monthly  installments.  Amounts 
collected  from  CDQ  Buyers  will  be 
credited  to  the  appropriate  sub-accounts 
monthly  and  carrying  changes  will  be 
computed  on  the  balance  in  each  sub- 
account in  accordance  with  the 
Commission's  Regulations. 

The  proposed  effective  date  of  the 
tariff  sheets  being  filed  is  July  12. 1986. 

Copies  of  the  filing  were  served  on 
Transwestem's  jurisdictional  customers 
and  interested  parties  and  state 
commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
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Norih  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  26. 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.  86-14240  Filed  6-23-86;  8:45  amj 
wujNo  CODE  srir-oi-M 


(Docket  No.  RP86-12S-000] 

Trunkline  Gas  Co;  Change  in  Tariff 

June  18. 1986. 

Take  notice  that  on  June  10, 1986 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  Sixth  Revised  Sheet 
No.  21-D  and  Sixth  Revised  Sheet  No. 
21-G  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1. 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  July  10, 1988. 

Trunkline  states  that  it  is  submitting 
herewith  these  revised  tariff  sheets  to 
reflect  a  change  in  the  filing  procedure 
under  section  18,  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1.  Specifically,  this 
tariff  provision  currently  provides  for 
certain  rate  adjustments  to  be  filed 
forty-five  (45)  days  in  advance  of  the 
respective  September  1  effective  date. 
Section  154.22  of  the  Conmiission's 
Regulations  proposed  effective  date.  The 
changes  proposed  by  Tmnkline  would 
require  a  filing  30  days  prior  to  the 
proposed  effective  date,  thus  comporting 
with  the  requirements  of  S  154.22. 

Copies  of  this  letter  and  enclosures 
are  being  served  on  all  jurisdictional 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  mies  of 
practice  and  procedure.  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  26. 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  86-14241  Filed  6-23-88:  8:45  am) 
BHJJNO  CODE  •nr-oi-H 


[Docket  Na  RP86-71-001  ] 

VaHey  Gas  Transmission,  Inc.;  Tariff 
Revision 

June  18, 1986. 

Take  notice  that  on  June  10, 1986 
Valley  Gas  Transmission,  Inc. 
("Valley")  submitted  for  filing,  to  be  a 
part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheet: 

Original  Vdume  No.  2 

Substitute  Original  Sheet  No.  SO 

Valley  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  order  of  May  30, 1986  in 
the  above-captioned  docket  directing 
that  Valley  delete  certain  language 
pertaining  to  a  processing  fee. 

Valley  has  requested  a  June  1. 1988 
effective  date  for  the  tendered  tariff 
sheet  to  conform  to  the  effective  date 
granted  by  the  Commission's  above- 
referenced  order. 

Valley  states  that  copy  of  the  filing 
has  been  served  on  its  customers  and  on 
all  parties  of  record  in  this  docket. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20428,  in  accordance  with  S§  385.214 
and  385.211  of  the  Commission's  mles  of 
practice  and  procedure.  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  26, 1986.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  PlumlK 

Secretory. 

[FR  Doc.  86-14242  Piled  6-23-86: 8:45  am] 
atLUNQ  COK  (rir-oi-M 


Southwestern  Power  Administration 

Proposed  Sam  Raybum  Dam  Power 
Rate  increase 

agency:  Department  of  Energy, 
Southwestern  Power  Administration 
(SWPA). 

action:  Notice  of  proposed  Sam 
Raybum  Dam  Power  rate  increase  and 
opportunity  of  public  review  and 
comment. 

summary:  The  Administrator,  SWPA, 
has  prepared  Current  and  Revised  1988 
Power  Repayment  Studies  for  the  Sam 
Raybum  Dam  project  which  show  the 
need  for  a  minor  increase  in  annual 
revenue  to  meet  cost  recovery  criteria 
for  the  isolated  project.  The  existing 
annual  rate  of  $1,704,504  has  been  in 
effect  since  approved  by  the  FERC  for 
the  period  June  22. 1983.  thourgh  June  15. 

1985.  The  rate  was  extended  on  an 
interim  basis  through  September  30, 

1986.  by  Rate  Order  No.  SWPA-14.  and 
the  FERC  approved  the  extension  on  a 
final  basis  November  6, 1984.  The  1986 
Power  Repayment  Studies  indicate  that 
a  0.6  percent  increase  in  annual  revenue 
for  the  project  will  statisfy  cost  recovery 
criteria  outlined  in  section  5  of  the  Flood 
Control  Act  of  1944  and  Department  of 
Energy  Order  No.  RA  6120.2.  The  SWPA 
Administrator  has  developed  a 
proposed  rate  of  $1,715,040  for  the 
isolated  project.  This  amounts  to  an 
increase  of  $10,536  in  the  annual  rate 
which  would  become  effective  October 
1,1986. 

Opportunity  is  presented  for  the 
customer  and  other  interested  parties  to 
receive  copies  of  the  Power  Repayment 
Studies  and  submit  written  comments. 
Following  review  of  any  comments  and 
other  information  received,  the 
Administrator  will  submit  the  proposed 
rate  increase  and  the  Power  Repayment 
Studies  in  support  of  the  proposed  rate 
increase  to  the  Under  Secretary  of 
Energy  for  confirmation  and  approval  on 
an  interim  basis  and  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
for  confirmation  and  approval  on  a  final 
basis.  The  FERC  will  allow  the  public  an 
opportunity  to  make  comments  on  the 
proposed  rate  increase  before  making  a 
final  decision. 

DATES:  Written  comments  on  the 
proposed  rate  increase  are  due  not  later 
than  July  24, 1985. 

AOORCSSCS:  Five  copies  of  the  written 
comments  should  be  submitted  to  the 
Administrator,  Southwestem  Power 
Administration.  U.S.  Department  of 
Energy,  P.O.  Box  1619,  Tulsa,  Oklahoma 
74101. 
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FOR  FURTHCft  MFORMATION  COMTACT: 

FrancM  R.  Gaim.  Dircclor.  Power 

Marketing  Southwestern  Power 
Adiniiii8tration>  Dspartment  of  Energy, 
P.O.  Box  1619.  Tulsa.  Oklahoma  74101, 
(918)  581-7529. 

SUPPLEMCNTAIIV  mFORMATKMl:  The  U.S. 
Department  of  Energy  was  created  by 
an  Act  of  the  U.S.  Congress,  Department 
of  Energy  Organization  Act,  Pub.  L  95- 
91,  dated  August  4. 1977.  and  SWPA's 
power  marketing  activities  were 
transferred  from  the  Department  of 
Interior  to  the  Department  of  Energy 
effective  October  1, 1977. 

SWPA  markets  power  from  23 
multiple-purpose  reservoir  projects  with 
power  facilities  constructed  and 
operated  by  the  U.S.  Corps  of  Engineers. 
These  projects  are  located  in  the  States 
of  Arkansas,  Missouri,  Oklahoma,  and 
Texas.  SWPA's  marketing  area  includes 
these  States  plus  Kansas  and  Louisiana. 

The  Sam  Raybum  Dam  project, 
located  on  the  Angelina  River  in  the 
Neches  River  basin  in  Eastern  Texas, 
consists  of  two  hydroelectric  generating 
units  with  an  installed  capacity  of  52,000 
kW.  The  project  is  not  interconnected 
with  SWPA's  integrated  electric  system. 
Instead,  the  power  produced  by  the  Sam 
Raybum  Dam  project  is  marketed  by 
SWPA  as  £in  isolated  project  under  a 
contract  through  which  the  customer 
purchases  the  entire  power  output  of  the 
project  at  the  dam.  A  separate  Power 
Repayment  Study  is  prepared  for  the 
project  which  has  a  special  rate  based 
on  the  hydraulically  and  elec^cally 
isolated  operation. 

Following  departmental  guidelines, 
the  SWPA  Administrator  prepared  a 
Current  Power  Repayment  Study  using 
the  existing  annual  rate  of  $1,704,504  for 
the  Sam  Rayburo  Dam  project.  The  rate 
has  been  in  effect  since  confirmed  and 
approved  on  a  final  basis  by  the  FERC 
June  22, 1983,  for  the  period  ending  June 
15, 1985.  The  rate  was  extended  on  an 
interim  basis  through  September  30, 
1986,  in  Rate  Order  No.  SWPA-14,  and 
the  extension  was  approved  by  the 
FERC  November  6, 1984.  The  1986 
Current  and  Revised  Power  Repayment 
Studies  show  that  the  legal  requirements 
to  repay  the  power  investment  with 
interest  will  not  be  met  with  the  existing 
rate.  Therefore,  the  SWPA 
Administrator  has  developed  a 
proposed  annual  rate  of  $1,715,040 
which  is  shown  by  the  1986  Power 
Repayment  Study  to  satisfy  repayment 
criteria  outlined  section  5  of  the  Flood 
Control  Act  of  1944  and  Department  of 
Energy  Order  ^4e.  RA  6120.2  The 
proposed  rate  increase  would  amount  to 
$10,536  which  is  approximately  0.6 
percent  of  annual  revenue  and  is 
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classified  as  a  minor  rate  adjustment  in 
accordance  with  10  CFR  Part  903, 
"Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  and  Extensions."  The 
proposed  rate  would  become  effective 
October  1. 1986. 

Opportunity  is  presented  for  the 
customer  and  other  interested  persons 
to  receive  copies  of  the  1986  Power 
Repayment  Studies  and  to  submit 
written  comments  not  later  then  30  days 
following  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Five 
copies  of  the  written  comments  should 
be  submitted  to  the  Administrator, 
Southwestern  Power  Administration, 
U.S.  Department  of  Energy,  P.O.  Box 
1619.  Tulsa.  Oklahoma  74101.  Following 
review  of  the  written  comments  and 
other  information  received  the 
Administrator  will  submit  the  proposed 
rate  increase  and  the  1986  Power 
Repayment  Studies  in  support  of  the 
proposed  rate  increase  to  the  Under 
Secretary  of  Energy  for  confirmation 
and  approval  on  an  interim  basis  and  to 
the  FERC  for  confirmation  and  approval 
on  a  final  basis.  The  FERC  will  allow 
the  public  an  opportunity  to  make 
written  conmients  on  the  proposal 
before  making  a  final  decision. 

Issued  in  Tulsa.  Oklahoma,  June  10th,  1966. 
Ronald  H.  WilkerwNi, 
Administrator,  Southwestern  Power 
A  dministration. 

(FR  Doc.  88-14174  Filed  6-23-ee(  8:45  amj 
BnuMO  cooE  %ma  si  u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[SW-FRL-303e-6] 

Transfer  of  Data  To  Contractors; 
Request  for  Commerits 

AQENCV:  Environmental  Protection 

Agency. 

action:  Notice  of  transfer  of  data  and 

request  for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  will  transfer  to  its 
contractor,  IC3^.  Inc.,  and  their 
subcontractors:  Sobotka  ft  Co.,  Inc. 
(SCI):  Development  Planning  and 
Research  Associates  (DPRA);  Versar. 
Inc.;  Pope-Reid  Associates,  Inc.  (PRA): 
Industrial  Economics,  Inc.  (lEC):  Westat; 
Research  Triangle  Institute  (RTI);  Buc  & 
Associates,  Inc.  (BAI);  and  Policy 
Planning  ft  Evaluation,  Inc.  (PP&E), 
information  which  has  been,  or  will  be, 
submitted  to  EPA  under  the  authority  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  These  firms  are 
conducting  regulatory  impact  analyses. 


regulatory  flexibility  analyses,  reporting 
impact  analyses,  operational  and 
resource  impact  analyses,  and 
environmental  impact  statements.  Some 
of  the  information  may  have  a  claim  of 
business  confidentiality. 
date:  The  transfer  of  the  confidential 
data  submitted  to  EPA  will  occur  no 
sooner  than  July  1, 1986. 
ADDRCSSCS:  Comments  should  be  sent 
to  Dina  Villari,  Document  Control 
Officer,  Office  of  Solid  Waste, 
Characterization  and  Assessment 
Division  (WH-562B),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC  20460.  Comments 
should  be  identified  as  'Transfer  of 
Confidential  Data." 
FOR  FURTHER  INFORMATION  CONTACT: 
Dina  Villari.  Document  Control  Officer, 
Characterization  and  Assessment 
Division  (WH-5e2B).  Office  of  Solid 
Waste.  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington, 
DC,  20460,  (202)  475-8551.  For  technical 
information  contact  Mr.  Ronald 
McHugh,  Office  of  SoUd  Waste  (WH- 
562),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC.  20460,  (202)  382-3132. 
SUPPIEMENTARY  INFORMATKMC 

I.  Transfer  of  Data 

The  U.S.  Environmental  Protection 
Agency  is  conducting  regulatory  impact 
analyses,  regulatory  flexibility  analyses, 
reporting  impact  analyses,  operational 
and  resources  impact  analyses,  and 
environmental  impact  statements  in 
support  of  the  poHcies  and  programs 
established  for  solid  and  hazardous 
waste  management  under  the  authority 
of  the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA).  including 
subsequent  amendments  through  1984. 

Under  EPA  Contract  No.  88-01-7290. 
ICF  and  their  subcontractors  Versan 
SCI:  PRA;  lEC;  DPRA:  Westat,  RTI;  BAI; 
and  PP&E  will  assist  ^e  Economic 
Analysis  Branch  of  the  Office  of  Solid 
Waste  in  conducting  regulatory  impact 
analyses,  regulatory  flexibility  analyses, 
reporting  impact  analyses,  operational 
and  resource  impact  analyses,  and 
environmental  impact  statements. 

The  information  being  transferred  to 
ICF  and  their  subcontractors  was 
previously  managed  by  ICF  under 
Contract  No.  68-01-6621.  Some  of  the 
information  being  transferred  may  have 
been  claimed  as  confidential  business 
information. 

In  accordance  with  40  CFR  2.305(h). 
EPA  has  determined  that  ICF  and  their 
subcontractor's  employees  require 
access  to  confidential  business 
information  (CBI)  submitted  to  EPA 
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under  the  authority  of  RCRA  to  perform 
work  satisfactorily  under  the  above- 
noted  contract.  EPA  is  issuing  this 
notice  to  inform  all  submitters  of 
confidential  business  information  that 
EPA  may  transfer  to  these  firms,  on  a 
need-to-know  basis.  CBI  collected  under 
the  authority  of  RCRA.  Upon  completing 
their  review  of  materials  submitted,  ICF 
and  their  subcontractors  will  return  all 
such  materials  to  EPA. 

ICF  and  their  subcontractors  have 
been  authorized  to  have  access  to  RCRA 
CBI  under  the  EPA  "Contractors 
Requirements  for  the  Control  and 
Security  of  RCRA  Confidential  Business 
Information"  security  manual.  EPA  has 
approved  the  security  plan  of  its 
contractors  and  will  inspect  the  facility 
and  approve  it  prior  to  RCRA  CBI  being 
transmitted  to  the  contractors.  Personnel 
from  these  firms  will  be  required  to  sign 
non-disclosure  agreements  and  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  confidential  information,  in 
accordance  with  the  "RCRA 
Confidential  Business  Information 
Security  Manual"  and  the  Contract 
Requirements  Manual. 

if.  List  of  Subjecta  in  40  CFR  Part  2 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Confidential  business  information. 

Dated:  fune  11, 1986 
|.  W.  McGraw, 

Acting  Assistant  Administrator. 

(FR  Doc.  86-4180  Filed  6-23-86;  8:45  am] 

BILUNaC00C( 


IFRL-3036-S] 

VVMer  Pollution  Control;  Final 

Determination  of  tite  Assistant 

Administrator  for  External  Affairs 

Concerning  the  Sweedens  Swamp 

Site 

AQCNCV:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Notice  of  decision  to  prohibit 

the  use  of  the  Sweedens  Swamp  Site  for 

the  discharge  of  dredged  or  fill  material 

in  Attleboro,  Massachusetts. 

summary:  This  is  notice  of  EPA's  final 
determination  pursuant  to  section  404(c) 
of  the  Clean  Water  Act  to  prohibit  the 
filling  of  32  acres  of  wetlands  known  as 
Sweedens  Swamp  in  Attleboro, 
Massachusetts  for  a  shopping  mall, 
based  upon  findings  that  the  discharges 
of  dredged  or  fill  material  into  that  site 
would  have  unacceptable  adverse 
effects  on  wildlife  and  wildlife  habitat. 
EFFECTIVE  DATE:  The  effective  date  of 
the  final  determination  is  May  13, 1986. 


FOR  FURTHER  INFORMATION  CONTACT. 

Charles  K.  Stark,  jr..  Aquatic  Resources 
Division,  Office  of  Federal  Activities 
{A-104).  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington. 
DC  20460.  (202)  475-8796. 
ADDRESS:  Copies  of  EPA's  final 
determination  are  available  for 
inspection  in  the  Public  Information 
Reference  Unit.  EPA  Library,  Room  M 
2904,  401  M  Street  SW.,  Washington. 
DC  20460  and  at  the  Plaiming  and 
Standards  Section,  EPA  Region  I,  John  F. 
Kennedy  Federal  Building,  Room  2203, 
Boston,  Massachusetts  02203. 
SUPPIEMENTARY  INFORMATION:  Under 
section  404(c)  of  the  Clean  Water  Act 
the  Administrator  of  EPA  has  the 
authority  to  prohibit  or  restrict  the  use 
of  a  site  as  a  disposal  site  for  dredged  or 
fill  material,  after  notice  and 
opportunity  for  public  hearing, 
whenever  he  determines  that  such 
disposal  will  have  an  unacceptable 
adverse  effect  on  municipal  water 
supplies,  shellfish  beds  and  fishery 
areas  (including  spawning  and  breeding 
areas),  wildlife,  or  recreational  areas. 
Responsibility  for  404(c)  determinations 
have  been  formally  delegated  to  the 
Assistant  Administrator  for  External 
Affairs. 

In  accordance  with  section  404(c) 
regulations  (40  CFR  Part  231),  EPA's 
Regional  Administrator  for  Region  I.  Mr. 
Michael  R.  Deland,  initiated  section 
404(c)  proceedings  with  respect  to  the 
proposed  fill  in  Sweedens  Swamp  in 
Attleboro,  Massachusetts.  The  site  is  a 
49-acre  forested  wetland  adjacent  to  a 
headwater  tributary  of  the  Seven  Mile 
River  and  is  located  near  the 
intersection  of  Routes  95  and  lA  in  the 
southeastern  part  of  the  State. 
Sweedens  Swamp  is  a  typical  well- 
established,  functioning  red  maple 
swamp  which  provides  excellent 
wildlife  habitat  for  a  variety  of  birds, 
mammals  and  amphibians,  and  provides 
flood  storage  capacity,  groundwater 
discharge  and  water  purification. 

The  Regional  Administrator's  action 
was  in  response  to  a  notice  by  the  U.S. 
Army  Corps  of  Engineers,  New  England 
Division  of  intent  to  issue  a  section  404 
permit  to  Pyramid  Companies,  Inc. 
(Pyramid)  for  the  discharge  of  dredged 
and  fill  material  for  a  regional  shopping 
mall  and  its  attendant  features. 
Pyramid's  proposed  shopping  mall 
would  result  in  the  destruction  of 
approximately  45  out  of  49  acres  of  this 
wetland  habitat.  Pyramid  also  proposed 
to  create  wetlands  on  and  offsite  as 
mitigation.  Onsite  mitigation  would 
attempt  to  covert  13  acres  of  forested 
wetlands  and  9  acres  of  upland  to  22 
acres  of  marsh  and  open  water. 


Mitigation  offsite  would  involve  an 
attempt  to  create  a  36  acre  artificial 
marsh  at  an  abandoned  gravel  pit 
approximately  2  miles  from  Sweedens 
Swamp.  The  background  of  this  action  is 
summarized  in  the  Region's  notice  of 
proposed  determination  and  public 
hearing  (published  at  50  FR  33835, 
August  21. 1985). 

On  March  7. 1986,  Mr.  Deland 
forwarded  a  recommended 
determination  to  prohibit  the  use  of  the 
Sweedens  Swamp  site  for  the  discharge 
of  dredged  or  fill  material  to  EPA 
headquarters  for  review  and  final 
determination.  The  administrative 
record  was  subsequently  delivered  to 
headquarters  on  March  14, 1988.  Mr. 
Deland's  recommendation  was  based 
upon  unacceptable  adverse  effects  on 
wildlife  and  wildlife  habitat.  Mr. 
Deland's  recommendation  also  stated 
that  there  was  at  least  one  available 
alternative  site,  the  use  of  which  would 
not  result  in  the  adverse  envirormiental 
effect  that  would  be  realized  by 
constructing  a  mall  in  Sweedens 
Swamp.  Mr.  Deland  concluded, 
therefore,  that  accepting  Pyramid's  offer 
of  mitigation  was  inconsistent  with  the 
section  404(b)(1)  guidelines  because  the 
expected  adverse  impacts  to  Sweedens 
Swamp  were  avoidable. 

I  considered  the  record  in  this  case, 
public  conmients.  information  generated 
within  EPA's  404(c)  public  hearing  as 
well  as  the  Corps  public  hearing  on  the 
proposed  ofisite  mitigation  plan,  site 
specific  evaluations,  and  information 
provided  by  other  agencies.  I  also 
consulted  with  the  permit  applicant  the 
U.S.  Army/Corps  of  Engineers,  and 
other  knowledgeable  individuals.  Based 
upon  this  review,  I  determined  that 
depositing  dredged  or  fill  material 
within  the  32  acre  portion  of  Sweedens 
Swamp  would  result  in  unacceptalbe 
adverse  effects  to  wildlife  and  wildlife 
habitat  Specifically,  the  loss  of  this 
habitat  would  adversely  affect  the 
wildlife  populations  (e.g.,  birds, 
mammals  and  amphibians)  at  the 
immediate  site.  In  addition,  the  project 
would  result  in  the  permanent  loss  of  32 
acres  of  forested  wetland  habitat  and, 
although  Pyramid  has  offered  to  recreate 
other  wetlands  onsite,  doing  so  would 
result  in  the  at  least  temporary 
destruction  of  13  of  the  remaining  17 
acres  of  wetland  habitat  and  the 
creation  of  wetlands  offering  dissimilar 
habitat  values  to  those  in  the  existing 
wetlands.  In  reaching  these  conclusions, 
I  determined  that  there  exists  at  least 
one  practicable  alternative  site  in  the 
same  market  which  was  rejected  by 
Pyramid  on  the  grounds  of  infeasibility, 
not  availability  to  Pyramid,  when  it  was 
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investigating  the  trade  area  prior  to 
selecting  Sweedens  Swamp. 

Based  on  the  excellent  wildlife  value 
of  the  wetland  in  question,  its  size  and 
setting,  the  avoidability  of  the  loss,  the 
significance  of  such  areas  in 
Massachusetts,  and  the  scientific 
uncertainty  of  mitigation  attempts,  I 
concluded  that  filling  Sweedens  Swamp 
to  build  the  proposed  mall  would  have 
unacceptable  adverse  effects  within  the 
meaning  of  section  404(c).  I  do  not 
interpret  the  section404(b)(l)  guidelines 
as  allowing  mitigation  as  a  remedy  for 
destroying  wetlands  when  a  practicable 
alternative  exists.  The  state  of  the 
science  of  man-made  wetland  creation 
argues  against  accepting  the  risks 
associated  with  such  attempts  in  lieu  of 
the  practicable  alternatives  test, 
particularly  for  non-water-dependent 
projects.  In  addition,  after  examining 
Pyramid's  mitigation  plan,  and  the 
conditions  that  would  be  needed  to 
ensure  that  the  created  wetlands  would 
be  successful,  I  became  even  more 
convinced  that  the  risks  involved  are 
unacceptably  high  for  a  non  water- 
dependent  project  which  would 
unnecessarily  destroy  natiu-al  wetlands 
of  proven  environmental  value. 

After  considering  the  full  record,  I 
determined  that  the  discharge  of 
dredged  or  fill  material  for  construction 
of  a  shopping  mall  in  Sweedens  Swamp 
would  cause  unacceptable  adverse 
effects  on  wildlife  and  wildlife  habitat, 
and  under  the  authority  delegated  to  me 
by  the  Administrator  of  the 
Environmental  Protection  Agency, 
prohibited  the  use  of  the  site  for  the 
proposed  fill. 

Dated:  June  18. 1968. 
lennifer  |oy  (Manson)  Wilson, 
Assistant  Administrator  for  External  Affairs. 
[FR  Doc.  86-14181  Filed  6-23-88;  8:45  am] 
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[OW-FRL-3036-3] 

Water  Quality  Criteria;  Availability  of 
Document 

agency:  Environmental  Protection 

Agency. 

ACTKHK  Notice  of  availability  of  fmal 

ambient  water  quality  criteria  dociunent 

for  dissolved  oxygen. 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the 
availability  and  provides  a  summary  of 
a  final  ambient  water  quality  criteria 
document  for  dissolved  oxygen.  These 
criteria  are  intended  to  form  the  basis 
for  enforceable  State  water  quality 
standards  and  are  published  pursuant  to 
section  304(a)(1)  of  the  Clean  Water  Act. 


Availability  of  Document 

This  notice  contains  a  summary  of  a 
final  criteria  document  publishing 
updated  and  revised  ambient  water 
quality  criteria  for  dissolved  oxygen  for 
the  protection  of  freshwater  aquatic  life. 
Copies  of  the  complete  criteria 
document  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield.  Virginia  22161  (phone 
number  (703)  487-4650).  The  NTIS  order 
number  for  this  document  is  PB  86. 
Copies  of  the  document  are  not 
available  from  the  EPA  office  listed 
below.  Requests  sent  to  that  office  will 
be  forwarded  to  NTIS  or  returned  to  the 
sender.  This  document  is  also  available 
for  public  inspection  and  copying  during 
normal  business  hours  at:  Public 
Information  Reference  Unit.  U.S. 
Environmental  Protection  Agency.  Room 
2404  (rear).  401  M  Street.  SW, 
Washington.  DC  20460.  As  provided  in 
40  CFR  Part  2.  a  reasonable  fee  may  be 
charged  for  copying  services.  Copies  of 
this  document  are  also  available  for 
review  in  the  EPA  Regional  Office 
libraries. 

FOR  FURTHER  INFORMATION  CONTACT! 
Dr.  Frank  Gostomski,  Criteria  and 
Standards  Division  (WH-585).  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW.  Washington.  20460.  (202) 
245-3030. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

Section  304(a)(1)  of  the  Clean  Water 
Act  (33  U.S.C.  1314(1))  requires  EPA  to 
publish  and  periodically  update  ambient 
water  quality  criteria.  These  criteria  are 
to  reflect  the  latest  scientific  knowledge 
on  the  identifiable  effects  of  pollutants 
on  public  health  and  welfare,  aquatic 
life,  and  recreation. 

EPA  has  periodically  issued  ambient 
water  quality  criteria,  beginning  in  1973. 
with  publication  of  the  "Blue  Book" 
(Water  Quality  Criteria  1972).  In  1976. 
the  "Red  Book"  (Quality  Criteria  for 
Water)  was  published.  On  November  28. 
1980  (45  FR  79318)  and  February  15, 1984 
(49  FR  5831),  EPA  announced  the 
publication  of  65  individual  ambient 
water  quality  criteria  documents  for 
pollutants  listed  as  toxic  under  section 
307(a)(1)  of  the  Clean  Water  Act.  On 
July  29. 1985  (50  FR  30784).  and  March  7. 
1986  (51  FR  8012),  EPA  announced  the 
publication  of  additional  criteria 
documents. 

Today  EPA  is  announcing  the 
availability  of  a  final  water  quality 
criteria  document  for  dissolved  oxygen 
which  updates  and  revises  criteria  for 
dissolved  oxygen  previously  published 
in  the  "Red  Book"  in  1976.  A  draft 


criteria  document  for  dissolved  oxygen 
was  made  available  for  public  comment 
on  April  19. 1986,  (50  FR  15634).  These 
final  criteria  have  been  derived  after 
consideration  of  all  comments  received. 
A  detailed  EPA  response  to  the  public 
comments  is  available  upon  request 
from  the  EPA  office  noted  above. 

Dated:  June  10. 1986. 
Lawrence  |.  Jensen. 

Assistant  Administrator  for  Water. 

Appendix  A — Summary  of  Water 
Quality  Criteria  for  Dissolved  Oxygen 


CoUiraler  crilena  (mg/ 
U 

Warmwater  criteria 
(mg/L) 

Eartyiie 
stages',' 

Other  Ma 
stages 

EartyMe 
stages' 

other  Me 
stages 

30  day 

flMW 

7day 

mean 
7d8y 

9.5  (6.5) 
NA 

6.5 
NA 
5.0 

NA 
6.0 
NA 

5.5 
NA 
4.0 

mean 

mint- 

mum. 
1  day 
mira- 

8.0  (5.0) 

40 

5.0 

3.0 

mum 

«  t 

■  These  are  water  cotumn  concentrations  recommended  lo 
achieve  the  requred  inregrtvet  Assotved  onygen  concenlra- 
tioos  shown  m  parentheses  The  3  mg/L  differential  is 
(kscussed  m  the  cntana  document  For  species  thai  have 
sarty  Me  stapes  enposed  drectly  to  the  water  column,  the 
figurea  in  perantftaaas  afiply. 

'  Includes  li  sntteycnic  and  lanral  stages  and  all  luvenile 
forms  to  30.daya  fcttaiimg  hatching 

'  NA  (not  appfcatue) 

« For  highly  manipulatable  decharges.  further  restnctions 
apply  (see  page  37  m  the  cntena  document) 

'A*  mmima  should  be  considered  as  mstantaneoua  con- 
centrations lo  be  achieved  at  alt  tmws. 

Note. — These  criteria  represent  a  worst 
case,  and  conditions  will  he  better  than  the 
criteria  nearly  all  the  time  at  most  sites.  In 
situations  where  criteria  conditions  are  just 
maintained  for  considerable  periods  the 
criteria  represent  some  risk  to  production 
impairment.  This  impairment  would  probably 
be  slight,  but  would  depend  on  innumerable 
other  factors.  If  slight  production  impairment, 
or  a  small  but  undefinable  risk  of  moderate 
production  impairment  is  unacceptable,  then 
one  should  use  the  "no  production 
impairment"  values  given  in  section  VI  (p.  31) 
of  the  criteria  document  as  means  and  the 
"slight  production  impairment"  values  as^ 
minima. 

(FR  Doc.  86-14184  Filed  6-23-86:  8:45  am] 
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[OW-FRL-3036-41 

Water  Quality  Criteria;  Extension  of 
Public  Comment  Period 

agency:  Environmental  Protection 

Agency. 

action:  Water  Quality  Criteria; 

Extension  of  public  comment  period. 

summary:  In  the  Federal  Register  of 
May  1, 1986  (51  FR  16205),  the 
Environmental  Protection  Agency  (EPA) 
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announced  the  availability  for  public 
comment  of  water  quality  criteria  for 
selenium,  parathion.  and  toxaphene  and 
asked  that  public  comments  be 
submitted  by  June  30, 1986.  Because  of 
the  amount  of  data  to  be  reviewed  and 
the  complexity  of  the  subject,  EPA 
determined  that  additional  time  should 
be  allowed  for  public  comment. 

date:  The  deadline  for  submitting 
written  public  comments  is  hereby 
extended  to  July  30. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Frank  Gostomski.  U.S. 
Environmental  Protection  Agency. 
Criteria  and  Standards  Division  (WH- 
585).  401  M  Street.  SW..  Washington,  DC 
20460.  (202)  245-3030. 

Dated:  |une  17. 1986. 
Rel>ecce  W.  Hanmer. 

Acting  Assistant  Administrator  for  Water. 
(PR  Doc.  86-14185  Filed  6-23-86;  8:45  am] 

BILLING  COOE  «5eO-SO-M 


FEDERAL  EIMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-764-OR1 

South  Dakota;  Amendment  to  Notice 
Of  a  Major-Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota  (FEMA-764-DR).  dated  May  3, 
1986,  and  related  determinations. 

dated:  June  17. 1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sewall  H.E.  Johnson.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  DC.  20472.  (202)  646-3616. 
Notice:  The  notice  of  a  major  disaster 
for  the  State  of  South  Dakota,  dated 
May  3,  1986,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  May  3, 
1986:  Edmunds,  Hand,  Sully,  and  Turner 
Counties  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Samuel  W.  Speck. 

Associate  Director,  State  and  Local  Programs 

and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc  86-14136  Filed  6-23-66;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreements  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  217-010857-O01. 

Title:  Sea-Land  Service,  Inc./Hanjin 
Container  Lines,  Ltd.  Reciprocal  Space 
Charter  Agreement. 

Parties: 

Sea-Land  Service,  Inc. 

Hanjin  Container  Lines,  Ltd. 

Synopsis:  The  proposed  amendment 
would  modify  the  scope  of  the 
agreement  to  limit  its  application  to  the 
transpacific  trade  between  ports  in  Asia 
served  by  the  parties  and  ports  on  the 
West  Coast  of  North  America,  and  to 
Asian  interport  movements.  The  parties 
have  requested  a  shortened  review 
period. 

Dated:  )une  19, 1986. 

By  Order  of  the  Federal  Maritime 
Commission. 
Jolui  Rotwrt  Ewers. 
Secretary. 
(FR  Doc.  86-14177  Filed  6-23-88:  8:45  am) 

BILLING  COOE  6730-01-11 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

)une  18. 1986. 

Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer— Martha  Bethea — Division  of 
Research  and  Statistics.  Board  of 


Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551  (202- 
452-3822) 
OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208.  Washington,  DC 
20503  (202-395-6880) 

Proposal  to  Approve  Under  OMB 
Delegated  Authority  the  Extension 
Without  Revision  of  the  Following 
Reports 

1.  Report  Title:  Statement  Regarding 
Security  Devices  That  Do  Not  Meet  the 
Minimum  Requirements  of  Regulation  P 

Agency  form  number.  FR  4003 
OMB  Docket  number:  7100-0112 
Frequency:  On  occasion 
Reporters:  State  member  banks 
Small  businesses  are  affected. 
General  description  of  report: 

This  recordkeeping  requirement  is 
mandatory  [12  U.S.C.  1882(b)];  no 
confidentiality  issues  arise  since  the 
information  is  maintained  in  the  files  of 
the  State  member  banks. 

Any  State  member  bank  not  meeting 
the  minimum  standards  for  security 
devices,  as  outlined  in  Regulation  P, 
must  maintain  in  its  files  a  record 
outlining  the  reasons  for  not  meeting  the 
standards. 

2.  Report  title:  Written  Security  Program 
for  State  Member  Banks  as  Required  by 
Regulation  P 

Agency  form  number  FR  4004 
OMB  Docket  number  7100-0112 
Frequency:  One-time 
Reporters:  State  member  banks 
Small  businesses  are  affected. 
General  description  of  report: 

This  recordkeeping  requirement  is 
mandatory  (12  U.S.C.  1882(b)];  no 
confidentiality  issues  arise  because  the 
records  are  maintained  in  the  files  of  the 
State  member  banks. 

All  State  member  banks  must 
maintain  in  their  files  a  written  security 
program  outlining  procedures  to  deter 
external  crime  and  to  assist  in  the 
apprehension  of  persons  who  commit 
these  crimes. 

3.  Report  Title:  Annual  Statement  of 
Compliance  With  the  Bank  Protection 
Act  of  1968 

Agency  form  number  FR  4005 
OMB  Docket  number  7100-0112 
Frequency:  Annually 
Reporters:  State  member  banks 
Small  businesses  are  affected. 
General  description  of  report: 

The  annual  statement  is  mandatory 
(12  U.S.C.  1882(b)]  and  is  given 
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confidential  treatment  [5  U.S.C. 
552(b)(4)]. 

State  member  banks  are  required  by 
the  Federal  Reserve  Board  to  file  with 
the  appropriate  Federal  Reserve  Bank 
an  annual  statement  of  compliance  with 
Regiilation  P. 

4.  Report  Title:  Regulation  G 
Registration  Statement  for  Persons  Who 
Extend  Credit  Secured  by  Margin  Stock 
(Other  Than  Banks  and  Brokers  or 
Dealers 

Agency  form  number  PR  G-1 
OMB  Docket  number  7100-0011 
Frequency:  On  occasion 
Reporters:  Federal  and  state  credit 

unions;  insurance  companies;  savings 

and  loan  associations;  commercial 

and  consumer  credit  organizations; 

production  credit  associations;  small 

businesses;  etc. 
Small  businesses  are  affected. 
General  description  of  report: 

This  information  collection  is 
mandatory  [15  U.S.C.  78g.  78w)  and  is 
given  confidential  treatment  [5  U.S.C. 
552(b)(4).  (b)(6)l. 

This  report  is  needed  to  elicit  certain 
background  and  financial  information 
about  a  lender  (other  than  banks  and 
brokers  or  dealers)  and  the  types  and 
amount  of  credit  activities  engaged  in 
with  respect  to  stock  market  credit 
which  enables  the  Federal  Reserve  to 
identify  those  lenders  subject  to 
Regulation  G. 

5.  Report  title:  Deregistration  Statement 
for  Persons  Registered  Pursuant  to 
Regulation  G 

Agency  form  number  FR  G-2 
OMB  Docket  number:  7100-0011 
Frequency:  On  occasion 
Reporters:  Regulation  G  Registered 

Lenders  (federal  and  state  credit 

unions;  insurance  companies;  etc.) 
Small  businesses  are  affected. 
General  description  of  report: 

If  a  registered  lender  chooses  to 
deregister.  this  information  collection  is 
mandatory  [15  U.S.C.  78g,  78w)  and  is 
not  given  confidential  treatment. 

This  report  is  necessary  to  notify  the 
Federal  Reserve  System  that  a 
respondent,  which  must  be  a  Regulation 
C  registered  lender,  wishes  to  and  is 
eligible  to  deregister. 

6.  Report  Title:  Annual  Report 

Agency  form  number  FR  G-4 

OMB  Docket  number:  7100-0011 

Frequency:  Annually 

Reporters:  Every  Regulation  G  registrant 

(federal  and  state  credit  unions; 

insurance  companies;  etc.) 
Small  businesses  are  affected. 
General  description  of  report: 

This  information  collection  is 
mandatory  [15  U.S.C.  7eg.  78w]  and  is 


given  confidential  treatment  [5  U.S.C. 
552  (b)(4).  (b)(6)]. 

This  report  is  necessary  of  all  lenders 
registered  pursuant  to  Regulation  G  in 
orSer  to  enable  the  Federal  Reserve  to 
monitor  the  amount  of  stock-secured 
credit  extended  by  such  lenders  and  to 
aid  the  Federal  Reserve  in  administering 
margin  requirements  pursuant  to  the 
Securities  Exchange  Act  of  1934. 

7.  Report  Title:  Statement  of  Purpose  for 
an  Extension  of  Credit  Secured  by 
Margin  Securities  by  a  Person  Subject 
to  Registration  Under  Regulation  G. 

Agency  form  number  FR  G-3 
OMB  Docket  number  7100-0018 
Frequency:  On  occasion 
Reporters:  Federal  and  state  credit 
unions;  insurance  companies;  savings 
and  loan  associations;  commercial 
and  consumer  credit  organizations; 
small  businesses;  etc. 
Small  businesses  are  affected. 
General  description  of  report: 

This  information  collection  is 
mandatory  [15  U.S.C.  78g.  78w]  and  is 
not  given  confidential  treatment 

This  report  is  required  to  ensure  that  a 
lender  does  not  extend  credit  to 
purchase  or  carry  securities  in  excess  of 
the  amount  permitted  by  the  Federal 
Reserve  Board  pursuant  to  Regulation  G. 

B.  Report  Title:  Statement  of  Purpose  for 
an  Extension  of  Credit  by  a  Creditor 

Agency  form  number:  FR  T-4 
OMB  Docket  number  7100-0019 
Frequency:  On  occasion 
Reporters:  Brokers  and  dealers 
Small  businesses  are  affected. 
General  description  of  report: 

This  information  collection  is 
mandatory  [15  U.S.C.  78g,  and  78w]  and 
is  not  given  confidential  treatment. 

This  report  provides  a  written  record 
of  the  amount  of  "non-purpose"  credit 
being  extended,  the  purpose  for  which 
the  money  is  to  be  used,  and  a  listing 
and  valuation  of  collateral.  The  form 
provides  a  uniform  method  by  which  the 
broker/dealer  can  establish  its 
compliance  with  the  statute  and  with 
the  Board's  regulation  permitting  "non- 
purpose"  credit  to  be  extended  on  better 
terms  than  are  available  for  securities 
credit. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Implementation 
of  the  Following  Reports 

1.  Report  Title:  1986  Survey  of  Consumer 
Finances 

Agency  form  number  FR  3038 
OMB  Docket  number  7100-0220 
Frequency:  Nonrecurring 
Reporters:  Sample  of  households 
nationwide 


Small  businesses  are  affected. 
General  description  of  report: 

This  information  collection  is 
voluntary  [12  U.S.C.  225a,  1828(c).  1842, 
1843;  15  U.S.C.  1693b(a)l.  No  problem  of 
confidentiality  arises  since  names  and 
other  characteristics  that  would  permit 
personal  identification  of  respondents 
will  not  be  provided  to  survey  sponsors. 

This  survey,  a  follow-up  to  an  earlier 
suivey,  will  collect  data  on  major 
financial  decisions  and  significant 
changes  affecting  the  financial 
conditions  of  households.  The  survey  is 
designed  to  provide  basic  information 
on  financial  behavior  that  can  be 
applied  to  analysis  of  current  and  future 
policy  issues. 

2.  Report  Title:  Weekly  Report  of 
Repurchase  Agreements  (RP's)  on  U.S. 
Government  and  Federal  Agency 
Securities  With  Specified  Holders 

Agency  form  number:  FR  2415t 
OMB  Docket  number:  7100-0074 
Frequency:  Weekly 
Reporters:  Large  thrift  institutions 
Small  businesses  are  not  affected. 
General  description  of  report: 

This  information  collection  is 
voluntary  [12  U.S.C.  248(a)(2)]  and  is 
given  confidential  treatment  [5  U.S.C. 
552(b)(4),  (b)(8)]. 

This  report  will  collect  data  on 
repurchase  agreement  (RP)  transactions 
from  a  sample  of  large  thrift  institutions. 
Weekly  observations  have  been  made 
necessary  by  the  increased  level  and 
volatility  of  these  transactions.  The 
information  is  used  in  the  analysis  and 
formulation  of  monetary  policy. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension  With 
Revision  of  the  Following  Reports 

1.  Report  Title:  Weekly  Report  of 
Selected  Borrowings 

Agency  form  number:  FR  2415 
OMB  Docket  number:  7100-0074 
Frequency:  Weekly 
Reporters:  Depository  institutions 
Small  businesses  are  affected. 
General  description  of  report: 

This  information  collection  is 
voluntary  [12  U.S.C.  248(a)(2)]  and  is 
given  confidential  treatment  [5  U.S.C. 
552  (b)(4).  (b)(8)]. 

The  report  collects  data  on  federal 
funds  and  repurchase  agreement  (RP) 
transactions  at  a  sample  of  large 
commercial  banks.  The  proposed 
revision  would  include  changes  to  the 
set  of  covered  borrowings  and  to  the  set 
of  borrowers.  The  information  is  used  in 
the  analysis  and  formulation  of 
monetary  policy. 
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2.  Report  Title:  Daily  Telephone  Report 
of  Selected  Borrowings 

Agency  form  number:  FR  2415a 
OMB  Docket  number:  7100-0074 
Frequency:  Daily 
Reports:  Depository  institutions 
Small  businesses  are  affected. 
General  description  of  report: 

This  information  collection  is 
voluntary  (12  U.S.C.  248(a)(2)]  and  is 
given  confidential  treatment  [5  U.S.C. 
552  (b)(4).  (b)(8)]. 

The  report  colllects  data  on  a  daily 
basis  on  federal  funds  and  repurchase 
agreement  (RP)  transactions  from  a 
small  number  of  money  center  banks. 
The  proposed  revisions  would  include  a 
change  in  the  definition  of  customer 
categories. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  18. 1986. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  86-14199  Filed  6-23-86;  8:45  am] 

BILUNG  CODE  e210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Statement  of  Organization,  Functions, 
and  Delegation  of  Auttiority;  Office  of 
the  General  Counsel 

Part  A  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  covers  the  Office  of  the 
Secretary.  Chapter  AG  of  Part  A,  which 
was  published  at  38  FR  17032  on  June  28, 
1973,  and  most  recently  amended  at  51 
FR  6319  on  February  21, 1986.  is 
amended  to  reflect  organizational 
changes  in  the  Office  of  the  General 
Counsel.  The  changes  (1)  create  a  new 
Division  in  the  Office  of  the  General 
Counsel  called  the  Family  Support  and 
Human  Development  Division,  and  (2) 
establish  the  position  of  Associate 
General  Counsel.  (Family  Support  and 
Human  Development  Division). 

The  following  changes  to  Chapter  AG 
refiect  these  changes:  Amend  section 
AG.18  to  read: 

Section  AG.18  Divisions  in  the  Office 
of  the  General  Counsel. 

The  Divisions  of  the  Office  of  the 
General  Counsel  are: 
Business  and  Administrative  Law 

Division 
Civil  Rights  Division 
Inspector  General  Division 
Food  and  Drug  Division 
Legislation  Division 
Public  He.iiih  Division 


Health  Care  Financing  Division 
Social  Security  Division 
Family  Support  and  Human 

Development  Division 

Amend  Paragraph  AG.22A  7  to  read: 

7.  Health  Care  Financing  Division. 
The  Health  Care  Financing  Division 
shall  provide  legal  services  for  programs 
administered  by  the  Health  Care 
Financing  Administration. 

Add  a  new  Paragraph  AG.22A  9  to 
read: 

9.  Family  Support  and  Human 
Development  Division.  The  Family 
Support  and  Human  Development 
Division  shall  provide  legal  services  for 
programs  administered  by  the  Family 
Support  Administration  and  the  Office 
of  Human  Development  Services. 

Dated:  June  16. 1986. 
Otis  R.  Bowen,  M.D.. 

Secretary. 

[FR  Doc.  86-14171  Filed  6-23-86;  8:45  am) 

BILUNG  CODE  4110-12-M 


Food  and  Drug  Administration 

Drug  Abuse  Advisory  Committee; 
Renewal 

agency:  Food  and  Drug  Administration. 
ACnow:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
renewal  of  the  Drug  Abuse  Advisory 
Committee  by  the  Secretary  of  Health 
and  Human  Services.  This  notice  is 
issued  under  the  Federal  Advisory 
Committee  Act  of  October  6. 1971  (Pub. 
L.  92-464,  86  Stat.  770-776  (5  U.S.C.  App. 

I))- 

date:  Authority  for  this  committee  wilh 
expire  on  May  31. 1988,  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Schmidt.  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20657.  301-443- 
2765. 
Ddted:  )une  18, 1986. 

|ohn  M.  Taylor. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

(PR  Doc.  86-14152  Filed  6-23-86;  8:45  am] 

BILLING  COOC  41MH)1-II 


Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee; 
Renewal 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
renewal  of  the  Peripheral  and  Central 
Nervous  System  Drugs  Advisory 
Committee  by  the  Secretary  of  Health 
and  Human  Services.  This  notice  is 
issued  under  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463.  86  Stat.  770-776  (5  U.S.C.  App. 

I))- 

DATE:  Authority  for  this  committee  will 
expire  on  June  4, 1988  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest, 
FOR  FURTHER  INFORMATION  CONTACT 

Richard  L  Schmidt.  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration.  5600  Fishers 
Une.  Rockville.  MD  20857.  301-443- 
2765. 

Dated:  June  18. 1986. 
John  M.  Taylor, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

(FR  Doc.  86-14153  Filed  6-23-86;  8.45  am) 

HLUNO  COOE  41«0-0t-M 

Psychopharmacologic  Drugs  Advisory 
Committee;  Renewal 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
renewal  of  the  Psychopharmacologic 
Drugs  Advisory  Committee  by  the 
Secretary  of  Health  and  Human 
Services.  This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  of 
October  6. 1972  (Pub.  L  92-463.  86  Stat. 
770-776  (5  U.S.C.  App.  I)). 
DATE:  Authority  for  this  committee  will 
expire  on  June  4. 1988  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest. 
FOR  FURTHER  INFORMATION  CONTACT. 

Richard  L  Schmidt,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
2765. 
Dated:  June  18, 1986. 

|ohn  M.  Taylor, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[PR  Doc.  86-141.54  Filed  6-23-88;  8:45  am) 

BHXmQ  COOe  41MM)1-M 


Pulmonary-Allergy  Drugs  Advisory 
Committee;  Renewal 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 
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SUMMABV:  Tike  Food  and  Drag 
AdministratioD  (FDA)  ■nnoiincwi  the 
renewal  of  the  Pulmonary-Allergy  Drugs 
Advisory  Coaunittee  by  the  Secretary  of 
Health  and  Human  Services.  This  notice 
is  issued  under  the  Federal  Advisory 
Comnaittee  Act  of  October  6. 1972  (Pub. 
L  92-463.  88  Stat.  770-776  (5  U.S.C  App. 
I))- 

DATE:  Authority  for  this  committee  will 
expire  on  May  30. 1988  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest 
FOR  FURTNEII  MFONMATION  CONTACT: 
Richard  L  Schmidt.  Committee 

Management  Office  tHFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
2765. 

Daled:  June  18. 198& 
|ahn  M.  Taylor, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

(FR  Doc.  86-14155  Filed  6-23-88;  8:45  am] 

BtLLMQ  COOE  41M-01-4I 


Sdonce  Advisory  Board  to  the 
NatJofuil  Center  for  Toxicologlcai 
Resei  ai  ch.  Renewal 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMNAllv:  The  Pood  and  Drug 
Administration  (FDA)  announces  the 
renewal  of  the  Science  Advisory  Board 
to  the  National  Center  for  Toxicological 
Research  by  the  Secretary  of  Health  and 
Human  Services.  This  notice  is  issued 
under  the  Federal  Advisory  Committee 
Act  of  October  6, 1972  (Pub.  L  92-463,  86 
Stat.  770-776  (5  U.S.C.  App.  I)). 
DATE:  Authority  for  this  committee  will 
expire  on  )une  4, 1968  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest. 
FOA  FUimiER  mFONMATKXI  CONTACT 

Richard  L  Schmidt,  Committee 

Management  Office  (HFA-306).  Food 
and  Drug  Administration.  5600  Fishers 
Une,  Rockville.  MD  20857.  301^143- 
2765. 

Dated:  June  18. 1986. 
John  M.  Taylor. 

Acting  Associate  Commissioner  for 

Regulatory  Affair*. 

(FR  Doc.  86-14156  Filed  6-23-86;  8:45  am| 

BttUMQCOOC  41M-»MI 

(Doctnt  No.  06F-O2341 

Ad  Hoc  T-Butanol  Task  Group  of  ttw 
Society  of  ttM  Plastics  hKhistry,  Inc.; 
Filing  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 


ACTKHC  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Ad  Hoc  t-Butanol  Task  Group  of 
the  Society  of  the  Plastics  industry.  Inc.. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
increase  the  maximum  permitted  level  of 
residual  fert-butyl  alcohol  in  propylene 
homopolymer  and  high-propylene 
copolymers  intended  for  use  in  contact 
with  food.  The  residual  level  of  tert- 
butyl  alcohol  result  from  the  use  of  2.5- 
dimethyl-2.5-di  (rert-butylperoxy)- 
hexane  as  an  optional  adjuvant 
substance  in  these  polymers, 
FOR  FURTHER  INFORMATION  CONTACT 
Marvin  D.  Mack.  Center  for  Food  Safety 

and  Applied  Nutrition  (HFF-335). 

Food  and  Drug  Administration,  200  C 

St.  SW.,  Washington.  IK:  20204,  202- 

472-5690. 
SUPMXMENTARV  INFORMATK>N:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sea  409(b)(5).  72  StaL  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  6B3934)  has  been  filed  on 
behalf  of  the  Ad  Hoc  t-Butanol  Task 
Group  of  the  Society  of  Plastics 
Industry,  Inc..  c/o  1150  17th  St.  NW., 
Washington.  DC  20036,  proposing  that 
§  177.1520  Olefin  polymers  (21  CFR 
177.1520)  be  amended  in  paragraph  (b) 
to  increase  the  maximum  permitted  level 
of  residual  tert-butyl  alcohol  in 
propylene  homopolymer  and  high- 
propylene  copolymers  intended  for  use 
in  contact  with  food.  The  residual  tert- 
butyl  alcohol  results  from  the  use  of  25- 
dimethyl-2.  5-di(tert-butylperoxy)hexane 
as  an  optional  adjuvant  substance  in 
these  polymers. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  not 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Revister  in  accordance  with  21 
CFR  25.401c),  as  published  in  the  Federal 
Register  of  April  26, 1985  (SO  FR  16636). 

Dated:  June  13. 1986 
Sanford  A.  MHw. 

Director.  Cen  ter  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  86-14157  Filed  6-23-86:  8:45  am] 

BHjUNG  COOE  4MO-0V4I 


Advisory  Committees;  Meetings 

Correction 

In  FR  Doc.  86-11372.  beginning  on 
page  18662  in  the  issue  of  Wednesday, 


May  21. 1986.  make  the  following 
correction:  On  page  18663.  in  the  third 
column,  in  the  last  line  of  the  first 
complete  paragraph.  "552"  should  read 
"552b". 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(INT  FEiS  a«-141 

Availability  of  the  Proposed  Elko 
Resource  Management  Plan  and  Final 
Environmental  Impact  Statement,  Elko 
District,  NV 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability  of  the 

proposed  Elko  resource  management 

plan  and  final  environmental  impact 

statement  ELko  District,  Nevada. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  National  Environmental 
Policy  Act  of  1969,  the  Elko  District  of 
the  Bureau  of  Land  Management  has 
prepared  a  combined  Final 
Environmental  Impact  Statement  and 
Proposed  Resource  Management  Plan 
for  the  Elko  Resources  Management 
Planning  Area. 
SUPPl£MENTARY  INFORMATION:  The 

Proposed  Resource  Management  Plan  is 
designed  to  guide  future  management 
actions  within  the  Elko  Resource 
Management  Planning  area.  The 
planning  area  encompasses  3.1  million 
acres  of  public  land  largely  in  Elko 
County,  and  parts  of  Lander  and  Eureka 
counties  of  Nevada.  The  document 
describes  the  Proposed  Resource 
Management  Plan  and  contains  written 
and  oral  comments  received  during  the 
public  review  period,  responses  to  those 
comments,  and  changes  which  were 
made  as  a  result  of  pubhc  comments. 

A  30-day  public  review  period  will 
end  July  2&  196a  During  that  period  any 
portion  of  the  plan,  with  the  exception  of 
the  wilderness  recommendations,  may 
be  protested  as  outlined  in  43  CFR 
1610.5-2.  All  protests  should  be  sent  to: 
Director,  Bureau  of  Land  Management. 
18th  and  C  Streets  NW..  Washington. 
DC  20240 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Harris.  District  Manager,  Attn: 
RMP/EIS  Coordinator,  Bureau  of  Land 
Management,  3900  E.  Idaho  St..  Elko,  NV 
89801  (702)  738-4071. 

Copies  of  the  draft  document  are 
available  for  review  at  the  following 
locations: 
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Office  of  Public  Affairs.  Bureau  of  Land 
Management,  18th  and  C  Street, 

Washington.  DC  20240 
Bureau  of  Land  Management.  Nevada  State 

Office,  850  Harvard  Way,  P.O.  Box  12000, 

Reno,  NV  89520  (702)  784-5448 
Bureau  of  L^nd  Management.  Las  Vegas 

District  Office,  4765  West  Vegas  Drive,  Las 

Vegas.  NV  89102  (702)  385-6403 
Bureau  of  Land  Management.  Winnemucca 

District  Office.  705  East  4th  Street. 

Winnemucca.  NV  89445  (702)  623-3676 
Bureau  of  L,and  Management.  Ely  District 

Office,  Star  Route  5.  Box  1,  Ely,  NV  89301 

(702)  28.9-4865 
Bureau  of  Land  Management,  Carson  City 

District  Office,  1050  E.  William  Street,  Suite 

335.  Carson  City.  NV  89701  (702)  882-1631 
Bureau  of  Land  Management,  Battle 

Mountain  District  Office.  North  2nd  and 

Scott  Streets,  Battle  Mountain,  NV  89820 

(702)  635-5181 
Elko  County  Library.  720  Court  Street  Elko. 

NV  89801 
Government  Publications  Dept..  University  of 

Nevada.  Reno.  Getchell  Library.  Reno.  NV 

89557 

University  of  Nevada.  Las  Vegas,  James  R. 
Dickinson  Library.  4505  Maryland  Parkway. 
Las  Vegas.  NV  89154 
Eureka  County  Library  Battle  Mountaire  NV 

89820 
White  Pine  County  Library  Campton  Street 

Ely.  NV  89301 
Nevada  Street  Library  Library  Building,  401 

N.  Carson  Street  Carson  City.  NV  89710 

Dated:  (une  17. 1986. 
Edward  F.  Spang. 
State  Director.  Nevada. 
|FR  Doc.  86-14195  Filed  6-23-86;  8;45  am] 
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This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau  and  the  U.S.  Forest  Service. 

The  following  corrects  the  official 
filing  date  of  plats  indicated  as  being 
filed  on  May  9, 1986.  The  correct  filing 
date  is  changed  to  June  9, 1986. 

The  plat  representing  the  dependent 
resurvey  of  the  east  boundary,  portions 
of  the  north  boundary,  subdivisional 
lines,  and  subdivision  of  section  14,  the 
boundaries  of  Homestead  Entry  Survey 
No.  125  and  Mineral  Survey  No.  19700, 
Fairview  lode,  and  the  survey  of  the 
subdivisioii  of  certain  sections,  T.  6  N., 
R.  84  W..  Sixth  Principal  Meridian, 
Colorado,  Group  No.  712.  was  accepted 
May  27, 1986. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary,  T.  7  N..  R.  84  W..  Sixth 
Principal  Meridian,  Colorado,  Group  No, 
712,  was  accepted  May  27, 1986. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management  2020 
Arapahoe  Street,  Denver,  Colorado 
80205. 

)ack  A.  Eaves, 

Chief  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  86-14145  Filed  6-23-86;  8:45  am] 
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Colorado;  Filing  of  Plats  of  Survey 

|une  16, 1986. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Denver,  Colorado, 
effective  10:00  A.M.,  June  16, 1986. 

The  supplemental  plat  creating  lots  10 
and  11  in  section  2,  T.  33  N.,  R.  5  E..  New 
Mexico  Principal  Meridian,  Colorado, 
was  accepted  June  6, 1986. 

The  supplemental  plat  creating  lots  7 
through  10  in  section  35,  T.  34  N.,  R.  5  E., 
New  Mexico  Principal  Meridian,  ■ 
Colorado,  was  accepted  June  5, 1986. 

These  plats  were  prepared  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

The  plat  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office.  Bureau  of 
Land  Management,  Denver,  Colorado, 
effective  10:00  A.M.  August  11, 1988. 

The  plat  representing  the  independent 
resurvey  of  a  portion  of  the  west  and 
north  boundaries,  T  7  S.,  R.  78  W..  Sixth 
Principal  Meridian,  Colorado.  Group  No. 
797.  was  accepted  June  6. 1986. 


FOR  FURTHER  INFORMATION  CONTACT 

Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Rules  and  Production, 
Plans,  Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
States,  local  governments,  and  other 
interested  parties  became  effective 
December  13, 1979,  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  S  250.34  of  Title  30  of  the  CFR. 

Dated:  June  17, 1986. 
).  Rogers  Peatcy. 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  86-14187  Filed  6-23-86;  8:45  am) 
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Minerals  Management  Service 

Development  Operations  Coordination 
Document:  Exxon  Co. 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Exxon  Company,  U.S.A.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS  016. 
Block  31,  West  Delta  Area,  offshore 
Louisiana.  Proposed  plans  for  the  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Grand  Isle, 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  16, 1986. 
ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Office  of  the  Regional  Director.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metalrie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.  Monday  through  Friday). 


Development  Operations  Coordination 
Document;  Texaco  USA 

agency:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Texaco  USA  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Uase  OCS  0310,  Block  236, 
South  Marsh  Island  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Louisa  and 
Morgan  City,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  June  16, 1988. 
addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
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Exploration/Developinenl  Plans  Unit; 
Phone  (504)  838-0875. 
SUPrUEMENTAflY  MFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DCXID  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  CKXDs  available  to 
affected  States,  executives  of  affected 
States,  local  governments,  and  other 
interested  parties  became  effective 
December  13, 1979,  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  S  25a34  of  Title  30  of  the  CFR. 

Dated:  lone  17. 19S6. 
).  Rogers  Pawcy, 

Regionol  Director.  Gulf  of  Mexico  OCS 
Region. 
(FR  Doc  86-14188  Filed  8-23-86;  8:45  am] 
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National  Park  Service 

Intention  to  Negotiate  Concession 
Contract;  Blacfc  Canyon,  Inc. 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965.  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  Nack  Canyon,  Inc 
authorizing  it  to  continue  to  provide 
food  and  beverage,  general  merchandise 
store,  marina  and  trailer  village  facilities 
and  services  for  the  public  at  the 
Overton  Beach  Site  of  Lake  Mead 
National  Recreation  Area  for  a  period  of 
ten  (10)  years  from  January  1, 1987, 
through  December  31, 1996. 

This  contract  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  December  31, 1966. 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965.  as  cited  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defined 
in  36  CFR  51.5. 

The  Secretary  vvill  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal. 


including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand-delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 
Interested  parties  should  contact  the 
Regional  Director,  Western  Regional 
OfHce,  450  Golden  Gate  Avenue,  San 
Francisco,  California  94102.  for 
information  as  to  the  requirements  of 
the  proposed  contract 

Dated:  April  3a  1988. 
W.  Low^WUte. 

Acting  Regional  Director.  Western  Region. 
(FR  Doc.  86-14201  Filed  6-23-86;  8:45  am] 
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National  Register  of  Historic  Places; 
Notificatton  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  June 
14. 1986.  Pursuant  to  S  80.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by  July 
9.1986. 
Carol  D.  ShuU. 
Chief  of  Registration,  National  Register. 

CALIFORNIA 

Orange  County 

Santa  Ana.  Santa  Ana  Fire  Station 

Headquarters  No.  1. 1322  N.  Sycamore  St 

IDAHO 

Twin  FaUs  County 

Murtaugh  vicinity.  Milner  Daw  and  the  Twin 
Falls  Main  Canal,  Twin  Falls  Main  Canal 
between  Murtaugh  Lake  and  Milner  Lake 

IOWA 

Scott  Cooaty 

Davenport.  SAINTE  GENEVIEVE  (dredge) 
(Davenport  MRA),  Antoine  LeCIaire  Paii 
off  U.S.  87 

MARYLAND 

Washington  County 

Shaipsburg  vicinity.  Mount  Airy.  MD  S4 

MINNESOTA 

Washington  Coualy 

Bayport.  Stillwater  State  Prison  Historic 
District.  5500  Pickett  Ave. 

Mississipn 

Hinds  County 

Raymond.  Boteler.  Lillian.  House  (Raymond 
fr  Vicinity  MRA),  214  Port  Gibson  Rd. 


Raymond,  Dupree—RaUiff  House  [Raymond 

a  Vicinity  MRA).  101  Dupree  St. 
Raymond.  Gibba — Von  Seutter  House 

(Raymond  &  Vicinity  MRA).  Dupree  St 
Raymond.  Hinds  County  Courthouse 

(Raymonds  Vicinity  MRA).  Main  and  Oak 

SU. 
Raymond,  Illinois  Central  Railroad  Depot 

(Raymond  &  Vicinity  MRA).  Junction  of 

Main  and  Railroad  Sts. 
Raymond.  Keith  Press  Building  (Raymond  & 

Vicinity  MRA).  234  Town  Square 
Raymond,  Main  Hall  (Raymond  &  Vicinity 

MRA),  NW  of  Cain  Hall 
Raymond,  Phoenix  Hall— Johnson-Harper 

House  (Raymond  Sr  Vicinity  MRA).  527  E. 

Palestine  St. 
Raymond.  Porter  Family  Homestead 

(Raymond  B-  Vicinity  MRA).  Ofl  MS  18 
Raymond,  Shelton  House  (Raymond  & 

Vicinity  MRA).  561  W.  Main  St 
Raymond,  St.  Mark's  Eqiscopal  Church 

(Raymonds'  Vicinity  MRA).  Main  and  Oak 

Sts. 

MISSOURI 
Clark  County 

Kahoka,  Hiller.  Colonel  Hirtun  M.  House, 
570  N.  Washington 

St  Louis  (Independent  City) 

Lafayette  Square  Historic  District  (Boundary 
Increase).  Roughly  IxMuided  by  |effersoa 
Rutger.  MaciCay.  Mississippi.  Chouteau, 
Crattan.  Lafayette,  &  Vail  PL 

NEBRASKA 

Platte  County 

Columbus,  Snyder,  H.E.,  House,  2522 16th  St. 

OHIO 
Colurabtaoa  County 

East  Liverpool,  Travelers  Hotel  (East 
Liverpool  Central  Business  District  MRA). 
lis  E.  Fourth  St 

Cuyahoga  County 

Brateoahl.  Taylor  Mansion-Lakehurst.  1«3 
Bratenahl  Rd 

Hwnillon  County 

Cincinnati.  Walnut  Hills  High  School  1310 
Budetl  Ave. 

Jefferaon  County 

Steubenville  vicinity.  Independent  School 
District  *2  Building.  46520  OH  213 

Knox  County 

Mount  Vemon  vicinity.  Knox  County 
Infirmary.  7518  Johnstown  Rd. 

Mahoning  County 

Youngstown,  Baltimore  fr  Ohio  Railroad 

Terminal.  530  Mahoning  Ave. 
Boardman.  Southern  Park  Stable,  128 

Washington  Blvd. 
Youngstown.  Erie  Terminal  Building — 

Commerce  Plaza  Building  (Downtown 

Youngstown  MRA).  112  W  Commerce  St. 
Youngstown.  Federal  Post  Office— City  Hall 

Annex  (Downtown  Youngstown  MRA),  9 

W.  Front  St. 
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Youngstown,  Helen  Chapel  (Downtown 

Youngstown  MRA),  NW  comer  E.  Wood  & 

Champion  Sts. 
Ymmgstown,  fay's  Lunch  (Downtown 

Youngstown  MRA).  256  Federaf  Plaza  West 
Youngstown,  Kress  Buildii^  (Downtown 

Youngstown  MRA).  111—121  Federal  Plaza 

West 
Youngstown,  McCrory  Buiiding  (Downtown 

Youngstown  MRA).  9 — 13  Federal  Plaza 

West  and  17 — 19  Central  Square 
Youngstown,  McKehey — Higbee  Co.  BIdgs. 

(Downtown  Youngstown  MRA)  210 — 228 

Federal  Plaza  West 
Youngstown,  Ohio  One — Ohio  Edison 

(Downtown  Youngstown  MRA),  25  R 

Boardman  &  102—112  S.  Champion 
Youngstown.  Peggy  Ann  Building  (Downtown 

Youngstown  MRA).  101  Federal  Plaza  W. 

and  2—10  S.  Phelps 
Youngstown,  Republic  Iron  Gr  Steel  Office 

Building  (Downtown  Youngstown  MRA). 

415  S  Market  St. 
Yowngsfown,  State  Theater  (Downtown 

Youngstown  MRA)  213  Federal  Plaza  W. 
Youngstown.  Strauss — Hirschberg  Company 

(Downtown  Youngstown  MRA)  14 — 28 

Federal  Plaza  W. 
Youngstown.  Wells  Building  (Downtown 

Youngstown  MRA).  201—205  Federal  Plaza 

W. 
Youngsto*vn,  Welsh  Congregational  Church 

(Downtown  Youngstown  MRA),  220  N.  Ehn 

St. 
Youngstown.  )WMA  Building  (Downtown 

Youngstown  MRA)  25  W.  Rayen  Ave. 

Seneca  County 

Tiffin.  Bagby—Hossler  House,  530  Sycamore 

St. 

Warren  Conaty 

Kern  Effigy  (33WA372) 

VERMONT 

ChiHenden  County 

Burlingtoa  Allen,  Ethan.  Homealead,  Off  Van 
Patten  Pkwy. 

Windham  County 

South  Londonderry.  South  Londonderry 
Village  Hir.ioric  District.  Church,  Main, 
River.  School  h  Famum  Sts.,  and  Melendy 
Hill  Rd. 

WISCONSIN 

Winnebago  County 

Menasha,  Brin  Building.  1  Main  St. 
Menasha,  Koch.  Carl.  Block,  2  Tayco  St. 
(FR  Doc.  86-14202  Filed  6-23-66:  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  290  (Sul>-Z)l 

Railroad  Cost  Recovery  Procedures 

oentCY:  Inte  state  Commerce 

Commission. 

action:  Notice  of  approval  of  rail  cost 

adiustment  factor  and  decision. 


SUDfMAitv:  The  Commission  has  decided 
to  approve  the  cost  index  filed  by  the 
Association  of  American  Railroads 
(AAR)  under  the  procedures  of  Ex  Parte 
No.  290  (Sub-No,  2),  Railroad  Cost 
Recovery  Procedures.  Application  of  the 
index  provides  for  a  third  quarter  1966 
Rail  Cost  Adjustment  Factor  (RCAF)  of 
1.040.  The  RCAF  shows  an  Increase  of 
.017  or  1.7  percent  in  railroad  input 
prices  from  the  second  quarter  1986 
level  of  1.023.  Since  the  third  quarter 
1986  RCAF  is  brfow  the  level  of  a  prior 
RCAF,  no  rate  actions  are  ordered. 

EFFECTIVE  DATE:  July  1. 1988. 

FOR  FUHTHEA  mfOBMATtON  CONTACT 

Robert  C.  Hasek,  (202)  275-0938; 
Douglas  Calloway,  (202)  275-72^. 

SUPPLEMENTARY  INFORMATION:  By 
decision  served  January  2, 1985  (50  PR 
87,  January  2, 1985}  we  outlined  the 
procedures  for  the  calculation  of  the  all 
inclusive  index  of  railroad  input  costs 
and  the  methoddogy  for  the 
computation  of  the  RCAF.  These 
procdores  replaced  and  interim 
methodology  which  was  formerly  used. 
AAR  is  required  to  calculate  the 
forecasted  index  on  a  quarterly  basis 
and  submit  it  on  the  fifth  day  of  the  last 
month  of  each  calendar  quarter. 

We  have  reviewed  AAlR's 
calculations  of  the  index  for  the  diird 
quarter  of  1968  and  find  that  with  the 
exception  of  the  lease  rental  portion  of 
the  equipment  rents  component  these 
calculations  comply  with  the  rixles 
contained  in  oar  decision  served 
January  2, 1985.  AAR's  handling  of  lease 
rental  is  acceptable  on  an  interim  basis. 

The  indexing  rules  call  for  the  lease 
rental  portion  of  the  equipment  rents 
component  (^  the  index  to  be  calculated 
using  actual  data.  On  November  15, 
1965,  AAR  filed  a  petition  to  reopen  this 
proceeding  for  the  purpose  of  modifying 
our  rule  concening  this  component 
AAR's  petiton  is  currently  under 
consideration.  At  this  time  we  will 
continue  to  accept  use  of  the  Producer 
Price  Index  for  Industrial  Commodities, 
less  Fuel  Power  and  Related  Products 
as  a  surrogate  for  the  lease  rental 
portion  of  the  equipment  rents 
component  of  the  index.  We  have 
previously  observed  that  the  lease  rental 
portion  of  the  index  is  only  2.4  percent 
of  the  total  and  is  not  likely  to  have  a 
major  effect  on  the  RCAF. 

In  our  decision  served  December  27, 
1965.  we  restated  a  lump  sum  payment 
to  certain  mem(bers  of  the  United 
Transportation  Union  (UTU)  by 
amortizing  it  over  the  life  of  the  present 
union  contract  with  interest  at  the  three- 
month  Treasury  Bill  interest  rate.  We 
instructed  AAR  to  continue  this 
calculation  by  amortizing  the  principal 


balance  over  the  remaining  quarters 
using  a  tkn'ee-month  Treasury  Bill 
interest  rate  availaUe  seven  days  prior 
to  the  submission  date  of  the  quarterly 
index.  We  have  verified  AAR's 
calculabon  and  find  that  it  complies 
with  our  instructions.  New  contracts 
with  the  Brotherhood  of  Locomotive 
Engineers  (BLE)  and  the  Brotherhood  of 
Railway,  Airline  and  Steamship  Clerks. 
Freight  Handlers.  ELxpress  and  Station 
Employees  (BRAC)  aiso  include  lump 
sum  payments.  We  have  also  verified 
these  calculations  and  find  that  they 
comply  with  our  instructions. 

We  find  the  RCAF  for  the  third 
quarter  of  1986  to  be  1.040.  This  is  an 
increase  of  .017  or  17  percent  frwn  the 
second  quarter  oi  1986.  Since  the  third 
quarter  RCAF  is  below  a  previoasly 
higher  level,  no  rate  actions  are  ordered. 

The  indices  and  RCAF  derived  from 
AAR's  third  quarter  1986  calculations 
are  shown  in  Table  A  of  the  Appendix 
to  this  decision.  Table  B  shows  tfie  fffst 
quarter  1986  index  calculated  on  both 
and  actual  basis  and  a  forecasted  basis 
for  comparative  purposes. 

On  May  1. 1986  we  issued  a  Notice  of 
Proposed  Rulemaking  (NPRJ  which 
•ought  comments  on  certain  changes  in 
our  final  rules  in  this  proceeding  which 
were  issued  on  January  2, 1985.  We 
proposed  that  rates  increased  when  the 
RCAF  increased  must  also  be  decreased 
when  the  RCAF  declines.  Comments 
were  also  solicited  on  adjusting  the 
RCAF  for  forecast  error.  That  NPR  also 
stated  that  action  on  petitions  for 
reconsideration  of  the  first  quarter  1988 
RCAF,  adjustments  to  the  second 
quarter  1986  RCAF  and  modification  of 
railroad  rate  levels  would  be  held  in 
abeyance  until  a  final  notice  was  issued. 

Although  the  NPR  did  schedule  an 
epedited  comment  period,  extensions 
were  granted.  Comments  were  due  on 
May  23, 1986,  and  replies  on  June  2, 
19ea  They  are  currently  being  analyzed 
and  we  expect  to  issue  a  final  decision 
shortly.  The  impact  of  the  final  rtotice  on 
this  decision,  if  any.  will  be  dealt  with  in 
that  notice. 

We  are  concerned  about  the  effect  of 
certain  work  rule  savings  and  other 
contract  conditons  which  would  lower 
the  straight  time  hourly  wage  rate  used 
in  the  labor  portion  of  the  index.  In 
order  to  aid  us  in  our  evaluation  of  the 
impact  of  the  new  contracts.  AAR  is 
requested  to  submit  a  section-by-section 
analysis  of  each  new  contract  with 
UTU,  BLE  and  BRAC  as  well  as  any 
other  contracts  which  may  be  ratified 
before  September  5, 1986.  This  analysis 
shall  include  listings  of  the  various  work 
rule  changes  and  other  items  sech  as 
lower  wage  scales  for  new  employees 
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and  lump  sum  payments  in  lieu  of  wage 
increases  and  their  effect,  if  any,  on  the 
wage  rates  used  in  the  index  of  railroad 
costs  which  underlies  the  RCAF.  The 
analysis  is  to  be  included  with  AAR's 
fourth  quarter  1986  index  submission. 
This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  This  proceeding  will 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities 
because  these  procedures  simplify  a 
formerly  complex  and  burdensome  rate 
increase  procedure. 

Authority:  49  U.S.C.  10321. 10707a.  5  U.S.C. 
553. 

Dated:  June  17. 1988. 

By  the  Commission,  Chainnan  Gradison. 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 

Appendix 

Table  A— Ex  Parte  290  (Sub-No.  2)  All 
Inclusive  Index  of  Railroad  Input  Costs 
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Table  B.— Ex  Parte  290  (Sue-No.  2)  Com- 
PARSiON  Of  First  Quarter  1986  Index 
Calculated  on  Both  a  Forecasted  and 
AN  Actual  Basis— Continued 


■Otfnr  ilams  are  a  combinaltew  ot  Purchased  Services. 
Caauaflies  and  InaurarKe.  Gienecal  and  AdnwiisliaUoe.  Other 
Taxes  and  Loaa  and  Ownaqe.  ■*  01  wNch  are  meesured  by 
the  Producer  Price  Index  Tor  Irtdustnal  CommodMies.  less 
FueL  Powof  and  Retaied  Products  ^^ 

■  LJnkng  is  necessitaled  by  a  chanoe  lo  1 9S4  oalytNi 
beginning  with  the  fourt^  quarter  1965  The  following  formuia 
IMS  used  tor  the  ttwd  quarter  1986  fidex: 

3rd  quarter  1966  index  (1964  weights)/2nd  quarter  1966 
index  (1964  weights)    x    2nd  quarter   1986  index   (linked 
^    linked   mdex   (1960   weights   to   1964   weights) 


131  3/129.2  X  123.7  >  125.7. 

>The  denominator  was  rebased  to  an  October  1.  1982 
level  m  accordarce  with  the  requrements  of  the  Staggers 
Ral  Act  ol  1960 

Table  B.— Ex  Parte  290  (Sub-No.  2)  Com- 
PARSiON  OF  First  Quarter  1986  Index 
Calculated  on  Both  a  Forecasted  and 
AN  Actual  Basis 


Line 
No 

Indai 

1984 
nmgMs 
(percent) 

FM 
quarter 

1988 
forecast 

First 
quarter 

1988 
actual 

component 

1. 
2. 
1 
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10.8 

74 

150.7 
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First 
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4. 

Equipmani 
rents      

9.4 
7.4 

14.1 
100.0 

151.5 
118.5 
120.3 

1351 
129.3 

1.069 

1519 

5. 
& 
7. 

8, 

Depreciation... 

Other  Items 

Weigfited 

»»w»8» 

Linked  index  .. 

116.5 
120.3 

134.1 
128.4 

». 

Ralcost 
adiuatment 
tador 

■106.2 

'  For  comparative  purposes  only,  RCAF  for  the  first  quar- 
ter 1966  r\as  been  calcuiated  using  actual  data.  The  put>- 
Kshed  RCAF  lor  the  first  quarter  1966  was  computed  usmg 
forecasted  data. 

[FR  Doc.  86-14173  Filed  6-23-88:  8:45  am] 

BiLLING  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  85-621 

Kattileen  A  DePierro,  M.D.;  Denial  of 
Application 

On  November  1. 1985,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  directed  an  Order 
to  Show  Cause  to  Kathleen  A.  DePierro. 
M.D.  (Respondent),  30  Hubbard  Street. 
Montpelier.  Vermont  05602.  The  Order 
to  Show  Cause  sought  to  deny  an 
application  for  registration  as  a  narcotic 
treatment  program  under  21  U.S.C. 
B23(g)  executed  by  Respondent  on 
February  28, 1985  for  reason  that 
Respondent  was  not  authorized  by  the 
State  of  Vermont  to  operate  a  narcotic 
treatment  program. 

Respondent,  proceeding  pro  se, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Francis  L 
Young.  The  Government  filed  a  motion 
for  summary  disposition  based  on 
Respondent's  lack  of  authorization  to 
operate  a  narcotic  treatment  program  in 
the  State  of  Vermont.  Respondent 
replied  to  the  motion  for  summary 
disposition.  On  April  23, 1986,  ludge 
Young  issued  his  opinion  and 
recommended  decision.  The 
Administrator  hereby  enters  his  final 
order  based  on  the  opinion  and 
recommended  decision  of  the 
Administrative  L,aw  Judge. 

Respondent  sought  registration  under 
21  U.S.C.  823(g),  which  requires  the 
Administrator  to  register  applicants  to 
dispense  narcotic  drugs  to  individuals 


for  maintenance  treatment  or 
detoxification  (or  both)  if  the  applicant 
is  a  practitioner  who  is  determined  by 
the  Secretary  of  Health  and  Human 
Services  (HHS)  to  be  qualified  under 
standards  established  by  the  Secretary 
to  engage  in  the  treatment  with  respect 
to  which  registration  is  sought.  The 
Secretary  has  not  made  such  a 
determination  as  to  Respondent,  as  she 
herself  concedes.  Accordingly,  DEA 
cannot  now  grant  her  application  for 
DEA  registration. 

Respondent  requested  the 
Administrative  Law  Judge  to  stay 
consideration  of  her  application.  The 
Administrative  Law  Judlge  concluded 
that  such  a  delay  would  be 
inappropriate.  The  Administrator  agrees 
with  that  conclusion.  Correspondence 
submitted  by  Respondent  implies  that 
HHS  will  not  make  a  determination  that 
Respondent  is  qualified  until  she  has 
received  the  approval  of  the  State  of 
Vermont  authorities  for  her  proposed 
program.  As  Judge  Young  noted,  should 
HHS  make  a  favorable  determination  at 
some  future  time,  Respondent  can  then 
reapply  for  DEA  registration. 

Having  examined  the  record  in  this 
matter,  the  Administrator,  under  the 
powers  granted  the  Attorney  General  in 
21  U.S.C.  823  and  824  and  delegated  to 
the  Administrator  of  the  Drug 
Enforcement  Administration  in  21  U.S.C. 
871  and  28  CFR  Part  0.100  et  seq.  hereby 
denies  Kathleen  A.  DePierro's 
application  for  registration  as  a  narcotic 
treatment  program  executed  on 
February  26, 1985,  for  reason  that 
Respondent  has  not  been  found  to  be 
qualified  by  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  to  engage  in  the  treatment  with 
respect  to  which  registration  is  sought. 
The  denial  is  effective  immediately. 

Dated:  June  17. 1988. 
John  C  Lawa 
Administrator. 

[FR  Doc.  86-14169  Filed  6-23-88:  8:45  am] 
BHJJNO  COOC  4410-08-11 


Ford's  Park  Ptiannacy;  Revocation  of 
Registration;  Denial  of  Application 

On  March  31, 1986,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  to  Ford's 
Park  Pharmacy  of  3020  East  State 
Boulevard.  Fort  Wayne,  Indiana  46805, 
an  Order  to  Show  Cause  proposing  to 
revoke  DEA  Certificate  of  Registration 
AF1796599,  previously  issued  to  the 
pharmacy,  and  to  deny  the  application, 
executed  on  August  27, 1985,  for  renewal 
of  such  registration  as  a  retail  pharmacy 
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nnder  21  U.S.C.  823(f).  The  Order  to 
Show  Cause  alleged  that  the  continaed 
registration  of  Ford's  Parft  Pharmacy 
would  be  inconsistent  with  the  public 
interest,  as  set  forth  in  21  U.S.C.  823(f) 
and  21  U.S.C  824(a)(4). 

The  Order  to  Show  Cause  was  sent  to 
Ford's  Park  Pharmacy  by  registered 
mail.  DEA  received  a  return  receipt 
which  indicated  that  the  Order  to  Show 
Cause  was  received  on  April  4, 1986. 
More  than  thirty  days  have  passed  since 
the  Order  to  Show  Cause  was  served 
and  the  Drag  Enforcement 
Administration  has  received  no 
response  thereto.  Pursuant  lo  21  CFR 
1301.54(a)  and  lJ01.54{d),  Ford's  Park 
Pharmacy  is  deemed  to  have  waived  its 
opportunity  for  a  hearing.  Accordingly, 
the  Administrator  now  enters  his  final 
order  in  this  matter  without  a  hearing 
and  based  on  the  investigative  file.  21 
CFR  1301.54(e)  and  1301.57. 

The  Administrator  finds  that  the  Allen 
County  Vice  and  Narcotics  Division 
began  an  investigation  of  Ford's  Park 
Pharmacy  in  June  1984.  A  cooperating 
individual  told  officers  of  the  Allen 
County  Vice  and  Narcotics  Division  that 
beginning  in  July  1983.  he  would  take  his 
legitimate  prescriptions  for  Tussend  and 
Tussend  Expectorant.  Schedule  III 
controlled  substances,  to  Ford's  Park 
Pharmacy.  These  prescriptions  would  be 
filled  by  Robert  Ford,  the  owner  and 
pharmacist  of  Ford's  Park  Pharmacy. 
The  cooperating  individual  stated  that 
he  then  began  to  go  to  Ford's  Park 
Pharmacy  without  prescriptions  to 
attempt  to  obtain  the  controlled 
substances.  He  told  Robert  Ford  that  he 
had  lost  the  last  prescription  bottle  that 
he  had  received  or  had  broken  it  but 
that  he  wanted  a  refill  anyway.  Robert 
Ford  always  gave  him  a  new  bottle  of 
Tussend  or  Tussend  Expectorant. 

The  cooperating  individual  noted  that 
by  the  end  of  January  1984.  it  became 
apparent  that  Ford  knew  that  the 
cooperating  individual  did  not  have  any 
prescriptions  for  the  controlled 
substances.  Nonetheless,  Ford  continued 
to  supply  the  cooperating  individual 
with  Tusspnd  and  Tussionex,  also  a 
Schedule  HI  control  substance,  on  a 
daily  basis.  The  cooperating  individual 
stated  that  he  received  between  two  and 
sixteen  ounces  per  day,  and  on 
Saturdays,  he  sometimes  received  twice 
the  amount  since  the  pharmacy  was 
closed  on  Sundays. 

On  five  separate  occasions  between 
June  14. 1984  and  June  20. 1984.  officers 
of  the  Allen  County  Vice  and  Narcotics 
Division  searched  the  cooperating 
individual  and  his  car  and  then  followed 
him  to  Ford's  Park  Pharmacy.  The 
cooperating  individual  would  arrive  at 
the  pharmacy  at  approximately  nine 


o'clock  in  the  morning  just  as  the 
pharmacy  was  opening.  On  each 
occasion,  the  cooperating  individual 
received  between  four  and  eight  ounces 
of  a  liquid  corrtaining  Hydrocodone,  a 
Schedule  III  controlled  substance.  In 
addition,  on  several  occasions  the 
cooperating  individual  received  Didrex 
or  Tussionex  tablets.  Schedule  III 
controlled  substances.  The  bottles  in 
which  Mr.  Ford  dispensed  these  drugs 
were  not  labeled.  The  cooperating 
individual  never  gave  Robert  Ford  a 
prescription  for  the  substances. 

On  August  a  1984,  officers  of  the 
Allen  County  Vice  and  Narcotics 
Division  executed  a  search  warrant  at 
Ford's  Park  Pharmacy.  The  officers  did 
not  find  any  prescriptions  in  the  name  of 
the  cooperating  individual  for  drugs 
dispensed  on  the  five  occasions  that  he 
went  to  the  pharmacy  under  law 
enforcement  surveillance.  Furthermore, 
none  of  the  prescriptions  presented  to 
Ford's  Park  Pharmacy  by  the 
cooperating  individual  prior  to  his 
involvement  with  the  officers  were 
stamped  or  dated  for  refills  on  the  dates 
of  the  five  supervised  visits. 

Robert  Ford  was  arrested  on 
September  6. 1984  and  was  charged  with 
four  counts  of  illegally  dispensing  a 
legend  (prescription)  drug  in  violation  of 
the  Indiana  Legend  Drug  Law  and  eight 
counts  of  illegal  distribution  and 
dispensing  of  controlled  substances  in 
violation  of  the  Indiana  Controlled 
Substances  Law.  fhirsuant  to  a  plea 
agreement,  Ford  pled  guilty  to  the  four 
counts  of  illegally  dispensing  a  legend 
drug.  The  remaining  eight  counts  were 
dismissed.  On  March  28, 1985.  Robert 
Ford  was  thereafter  adjudged  convicted 
in  the  Circuit  Court,  State  of  Indiana, 
County  of  Allen  of  unlawful  sale  of  a 
legend  drug. 

The  Indiana  Board  of  Pharmacy 
suspended  Robert  Ford's  license  to 
practice  pharmacy  until  December  12, 
1985.  On  October  12. 1985.  an 
investigator  of  the  Office  of  the  Attorr>ey 
General  of  Indiana  went  to  Ford's  Park 
Pharmacy  and  observed  Ford  practicing 
pharmacy  in  violation  of  the  Indiana 
Pharmacy  Board's  suspension  of  his 
pharmacist's  license.  During  this  visit, 
the  investigator  had  a  prescription  for  a 
non-controlled  substance  refilled. 
Robert  Ford  performed  all  of  the  duties 
associated  with  the  practice  of 
pharmacy  relative  to  the  refilling  of  the 
prescription.  Subsequently,  the  Indiana 
Pharmacy  further  suspended  Robert 
Ford's  license  to  practice  pharmacy  until 
November  1989. 

The  Administrator  finds  that  Robert 
Ford  is  the  sole  proprietor  of  Ford's  Park 
Pharmacy.  He  continues  to  work  in  the 
store  in  a  non-pharmacist  capacity 


where  he  can  exert  unlimited  influence 
over  the  conlroried  substance  business 
of  the  pharmacy.  In  addition,  as  the 
owner,  Robert  Ford  continues  to  benefit 
financially  from  the  controlled 
substance  business  of  the  store. 

DEA  has  consistently  maintained  that 
the  registration  of  a  corporate  registrant 
may  be  revoked  upon  a  finding  that  a 
natural  person  who  is  an  owner,  officer 
or  key  employee,  who  has  some 
responsibility  for  the  operation  of  the 
re^strant's  business,  has  been 
convicted  of  a  felony  offense  relating  to 
controlled  substances.  See:  Leonards. 
Cohen  t/a  Senate  Drug  Store.  Docket 
No.  72-5.  38  FR  9522  (1973);  Norman 
Bridge  Drug  Company,  trtc.  Docket  No. 
74-22,  41  FR  3108  (1978):  Btg-T 
Pharmacy.  Inc.  Docket  No.  80-34,  47  FR 
51830  (1980);  K&B  Successors.  Inc. 
Docket  No.  82-15,  49  FR  34588  (1984); 
Spoon's  Pharmacy.  Docket  No.  84-42.  50 
FR  46520  (1985). 

In  this  case,  althcrogh  Robert  Ford  was 
not  convicted  of  controlled  substance- 
related  felonies,  the  Administrator 
concludes  that  the  dispensing  practices 
of  Robert  Ford  indicate  a  callous 
disregard  of  his  duties  as  a  professional 
to  obey  the  controlled  substances  laws 
and  to  protect  the  public  health  and 
safety.  Robert  Ford  intentionally  ignored 
the  order  of  the  Indiana  Board  of 
Pharmacy  by  continuing  to  practice 
pharmacy  after  his  pharmacist  license 
was  suspended.  Given  these  facts  and 
the  fact  that  Robert  Ford  continues  to 
exert  tremendous  influence  over  the 
controlled  substance  business  of  the 
pharmacy,  it  is  evident  that  the 
continued  registration  of  Ford's  Park 
Pharmacy  is  inconsistent  with  the  public 
interest.  21  U.S.C.  824(a)(4).  Neither 
Ford's  Park  Pharmacy  nor  Robert  Ford 
have  responded  to  the  Order  to  Show 
Cause.  No  evidence  of  mitigating 
circumstances  have  been  offered  on 
behalf  of  the  registrant.  Accordingly,  the 
Administrator  concludes  that  the 
registration  must  be  revoked. 

In  consideration  of  the  foregoing  and 
having  concluded  that  there  is  a  lawful 
basis  for  such  action.  21  U.S.C.  824(a)(4). 
it  is  the  decision  of  the  Administrator 
that  the  DEA  Certificate  of  Registration, 
issued  to  Ford's  Park  Pharmacy,  should 
be  revoked,  and  that  all  applications  for 
renewal  of  such  registration  should  be 
denied.  Accordingly,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  the 
Administrator  hereby  orders  that  DEIA 
Certificate  of  Registration  AF1796599  be. 
and  it  hereby  is.  revoked  July  24, 1986. 
The  Administrator  further  orders  that 
Ford's  Park  Pharmacy's  application, 
executed  on  August  27, 1985,  for  renewal 
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of  such  registration,  as  well  as  any  other 
pending  applications,  be,  and  they 
hereby  are  denied. 

Dated:  June  16. 1986. 
|ohn  C.  Lawn, 
Administrator. 
(FR  Doc  86-14188  Filed  6-23-86;  8:45  am) 

BUJNQCOOC  4410-0»-M 


Steven  L  Zeitzew,  II.D^  Revocation  of 
Registration 

On  April  3, 1986,  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Steven  L.  Zeitzew, 
M.D.,  20  Jamaica  Way,  Apt.  5,  Jamaica 
Plain.  Massachusetts  02130.  The  Order 
to  Show  Cause  sought  to  revoke  DEA 
Certificate  of  RegistraUon,  AZ1702148, 
previously  issued  to  Dr.  Zeitzew,  and 
deny  any  pending  applications  for 
renewal.  The  statutory  predicate  for  the 
Order  to  Show  Cause  was  that  Dr. 
Zeitzew  is  not  currently  licensed  by  the 
Massachusetts  Board  of  Registration  in 
Medicine  to  practice  medicine,  and 
consequently,  is  not  authorized  to 
handle  controlled  substances  in  the 
State  of  Massachusetts. 

The  Order  to  Show  Cause  was  sent 
registered  mail,  return  receipt  requested, 
to  the  address  Dr.  Zeitzew  used  for  his 
registration.  The  Order  to  Show  Cause 
was  signd  for  on  April  16, 1986.  Since 
more  than  thirty  days  have  elapsed 
since  the  Order  to  Show  Cause  was 
received,  and  Dr.  Zeitzew  has  yet  to 
respond  in  any  manner,  the 
Administrator  determines  that  Dr. 
Zeitzew  has  waived  his  opportunity  for 
a  hearing  on  the  issues  raised  in  the 
Order  to  Show  Cause.  The 
Administrator,  therefore,  enters  this 
final  order  based  on  the  record  as  it 
appears.  21  CFR  1301.54(d)  and 
1301.54(e). 

The  Administrator  finds  that  Dr. 
Zeitzew  possessed  a  limited  medical 
license  in  the  State  of  Massachusetts 
until  June  30, 1985.  According  to  the 
Massachusetts  Board  of  Registration  in 
Medicine.  Dr.  Zeitzew  did  not  renew  his 
medical  license  in  Massachusetts,  and 
therefore,  since  July  1. 1985.  he  has  not 
been  licensed  in  that  state.  Since  Dr. 
Zeitzew  is  no  longer  licensed  to  practice 
medicine  in  the  State  of  Massachusetts, 
he  is  also  without  authority  to  handle 
controlled  substances  in  that  State. 

The  Administrator  has  consistentiy 
held  that  when  a  DEA  registrant  is  not 
authorized  to  handle  controlled 
substances  in  the  State  in  which  he 
operates.  DEA  is  without  lawful 
authority  to  maintain  his  registration. 
See  Avner Kaufman.  M.D.,  Docket  No. 


85-8.  50  FR  34208  (1985);  Kennth  K. 
Birchard.  M.D..  48  FR  33778  (1983):  and 
Thomas  K  Woodson,  D.O..  Docket  No. 
81-4,  47  FR  1353  (1982).  Based  upon  Dr. 
Zeitzew's  lack  of  authority  to  handle 
controlled  substances  in  the  State  of 
Massachusetts,  the  Administrator 
concludes  that  a  lawful  basis  exists  for 
the  revocation  of  Dr.  Zeitzew's  DEA 
Certificate  of  Registration.  AZ1702148. 
and  for  the  denial  of  any  pending 
applications  for  renewal. 

Having  concluded  that  there  is  a 
lawful  basis  for  revoking  Dr.  Zeitzew's 
registration  and  denying  any  pending 
applications  for  renewal,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  DEA  Certificate  of 
Registration.  AZ1702148.  previously 
issued  to  Steven  L  Zeitzew,  M.D..  be. 
and  hereby  is  revoked;  and  further 
orders  that  any  pending  applications  for 
renewal  filed  by  Dr.  Zeitzew.  be,  and 
hereby  are  denied. 

This  order  is  effective  June  24, 1986. 

Dated:  June  17, 1986. 
John  C.  Lawn. 
Administrator. 
[FR  Doc.  86-14170  Filed  6-23-86;  8:45  am] 

BILiJNQ  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Itfanagement  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

list  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 


Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW.  Room  N- 
1301.  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer.  Nancy  Wentzler,  telephone 
(202)  395-6880.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  3208. 
Washington,  DC  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Bureau  of  Labor  Statistics 
Survey  on  Contracting-Out  F»ractices 
BLS410 

This  is  a  one-time  only  survey 
Business  or  other  for  profit;  Small 
businesses  or  organizations  1,000 
responses;  500  hours:  1  form 
The  survey  will  collect  information  on 
establishment  practices  related  to 
contracting  for  specific  business 
services,  and  temporary  help,  leased 
and  self-employed  workers  from 
establishments  in  four  manufacturing 
industries.  By  identifying  business 
practice  changes  occurring  as 
employment  measures  indicate  a  shift 
from  a  manufacturing-  to  a  service- 
based  economy,  this  survey  will  enable 
BLS  to  better  explain  this  highly- 
publicized  trend. 
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Revision 

Bureau  of  Labor  Statistics 
Occupational  Employment  Statistics 

Quarterly  Progress  Report 
1220-0068;  BLS-2877A 
Quarterly 

State  or  Local  Government 
212  responses,  70  hours,  one  form 

The  OES  survey  quarterly  progress 
reports  are  prepared  by  State 
Employment  Security  Agencies  and  are 
the  primary  source  of  current 
management  data  on  the  status  of  the 
conduct  of  the  Occupational 
Employment  Statistics  Survey  in  each 
State.  They  allow  for  early  identification 
and  resolution  of  State  collection 
problems. 

Extension 

Employment  and  Training 

Administration 
Statement  of  Selected  Workloads  and 
Expenditures  of  Federal  Funds  for 
Unemployment  Compensation  for 
Federal  Employment  Agencies 
1205-0160;  ETA  191  (SUPP) 
Quarterly 

State  or  local  governments 
53  respondents;  954  hours;  1  form 

Federal  agencies  must  reimburse  the 
Federal  Employees  Compensation 
Account  for  the  amount  expended  for 
benefits  to  former  Federal  employees 
(UCFE/UCX).  The  report  informs  ETA  of 
the  amount  to  bill  each  Federal  agency. 

Signed  at  Washington.  DC  this  19th  day  of 
June  1986. 

Paul  E.  Larson. 

Departmental  Clearance  Officer 

(FR  Doc.  86-14251  Filed  6-23-86:  8:45  am) 

MLUNG  COOE  4S10-24-M 


Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background 

The  Department  of  Labor,  in  carrying 
out  it.s  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of  labor 
will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  fist  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 


Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management.  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.  Room  N- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  OMB 
reviewer.  Nancy  Wentzler.  telephone 
(202)  395-6880,  Office  of  Information  and 
Regulatory  Affairs,  Office  of  Managment 
and  Budget.  Room  3208.  Washington.  DC 
20503. 

Any  member  of  the  public  who  wants 
to  conunent  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Bureau  of  Labor  Statistics 
Occupational  Wage  Survey  Program 
1200-0007  BLS  2751A.  BLS  2752A,  BLS 

2752B,  BLS  2753F,  BLS  2753G,  552 
Annually;  other 
State  or  local  governments;  business  or 

other  for-profit;  Federal  agencies  or 

employees;  non-profit  institutions; 

small  businesses  or  organizations. 
28.600  responses;  77.380  hours;  6  forms 

Occupational  wage  survey  data  serve 
a  variety  of  uses,  including  wage 
administration,  negotiations,  mediation, 
plant  location  decisions,  and  general 
economic  analysis.  The  data  are  also 
used  in  the  administration  of  the  Federal 
Pay  Comparability  Act  of  1970;  the 


Service  Contract  Act  of  1965;  and  the 
Social  Security  Act.  Amendment  is 
required  because  of  recent  approval  by 
OMB  to  add  small  establishments  to  the 
PATC  survey  beginning  in  FY  1986,  and 
State  and  local  governments  beginning 
in  FY  1987. 

Occupational  Wage  Survey  Program 
1220-0007  BLS  2751A,  BLS  2752A.  BLS 

2752B.  BLS  2753F,  BLS  2753G,  552 
Annually;  other 

State  or  local  governments;  business  or 

other  for-profit;  Federal  agencies  or 

employees;  non-profit  institutions: 

small  businesses  or  organizations. 

28.600  responses;  77.380  hours;  6  forms 

Occupational  wage  survey  data  serve 
a  variety  of  uses,  including  wage 
administration,  negotiations,  mediation, 
plant  location  decisions,  and  general 
economic  analysis.  The  data  are  also 
used  in  the  administration  of  the  Federal 
Pay  Comparability  Act  of  1970;  the 
Service  Contract  Act  of  1965;  and  the 
Social  Security  Act.  Amendment  is 
required  because  of  recent  approval  by 
OMB  to  add  small  establishments  to  the 
PATC  survey  beginning  in  FY  1986,  and 
State  and  local  governments  beginning 
in  FY  1987. 
Employment  and  Training 

Administration 
Job  Training  Longitudinal  Survey 
1205-0231;  JTLS  1,  2.  3.  6,  20.  21.  21(T). 

103 
Quarterly 
Individuals  or  households;  State  or  local 

governments;  Non-profit  Institutions 
8,667  respondents;  5,779  burden  hours; 
no  forms 

To  evaluate  the  Job  Training  Program 
Partnership  (JTPA)  Title  IL\  A  Title  HI 
programs,  administrative  data  will  be 
collected  quarterly  on  3.000  enrollees 
and  3.00  terminees.  Further,  to  monitor 
post-program  experiences  of 
participants,  follow-up  information  will 
be  collected  on  a  sub-sample  of 
terminees. 


Extension 

Occupational  Safety  and  Health 

Administration 
Diving  Related  Recordkeeping 
1216-0069;  OSHA  221 
On  occasion 

Businesses  or  other  for-profit;  small 
businesses  or  organizations  3.000 
responses;  109.250  hours,  no  forms 
These  requirements/records  are 
directed  toward  assuring  the  safety/ 
health  of  divers  exposed  to  hyperbaric 
conditions  during  and  after  undersea 
activities.  Additionally,  the  safety 
standards  requring  records  petaining  to 
diving  equipment  are  intended  to  bring 
about  a  safe  workplace  and,  thus,  better 


assure  the  occupatioaal  safety  of  the 

divers. 

Mine  Safety  and  Health  Administration 

Radiatioo  Sampling  and  Ejqwsure 

Records 
1219-0003 
Weekly;  annually 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
35  respondenU  :  11.563  hours 

Requires  underground  uranium  mine 
operators  and  underground  non-uranium 
mine  operators,  where  concentrations  of 
radon  daughters  exceed  0.3  WL..  to 
calculate,  record,  and  report  to  MSHA 
individual  miner's  exposures  to 
concentrations  of  radon  daughters. 
Training  Plan  Regulations 
1219-0000 
On  occasion 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
1.229  respondents;  9.832  hours 

Require  coal  and  metal  and  nonmetal 
mine  op«ators  to  submit  to  MSHA  for 
approval  plans  containing  programs  for 
training  new  miners,  training  newly- 
employed  experienced  miners,  training 
miners  for  new  tasks,  annual  refresher 
training,  and  hazard  training. 
Hazardous  Conditions  Complaints 
1219-0014 
On  occasion 
Businesses  or  other  for  profit  small 

businesses  or  organizations 
439  respondents:  88  hours 
A  representative  of  miners  or,  if  there  is 
no  representative  of  miners,  an 
individual  miner  acting  voluntarily 
may  submit  or  give  a  written 
notification  of  an  alleged  violation  of 
the  Mine  Act  or  a  mandatory  standard 
or  of  an  imminent  danger.  Such 
notification  requires  MSHA  to  make 
an  immediate  inspection. 
Slope  and  Shaft  Sinking  Plans 
1219-0019 
On  occasion 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
35  respondents:  1,400  hours 

Requires  coal  mine  operators  to 
submit  to  MSHA  for  approval  a  plan 
that  will  provide  for  the  safety  of 
workmen  in  each  slope  or  shaft  that  is 
commenced  or  extended. 
Records  of  Tests  and  Examinations  of 

Personnel  Hoisting  Equipment 
1219-0034 

Daily:  bi-weekly;  bi-monthly;  semi- 
annually 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
660  respondents;  39.101 

Requires  operators  of  coal  and  metal 
and  nonmetal  mines  to  keep  records  of 
specific  tests  and  inspections  of  mine 
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personnel  hoisting  systems,  including 
wire  ropes,  to  ensure  that  the  systems 
remain  safe  to  operate  while  in  use. 

Representative  of  Minere 

1219-0042 

On  occasion 

Businesses  or  other  for  profit;  small 

businesses  or  organizations 
219  respondents;  219  houra 

The  Federal  Mine  Safety  and  Health 
Act  of  1977  requires  the  Secretary  of 
Labor  to  exercise  many  of  his  duties 
under  the  Act  in  cooperation  with 
miners'  representatives.  The  Act  also 
establishes  miners'  rights  which  must  be 
exercised  through  a  representative.  Title 
30  CFR  Part  40  contains  procedures 
which  a  person  or  organization  must 
follow  in  order  to  be  identified  by  the 
Secretary  as  a  representative  of  miners. 

Escapeways  and  Escape  Facilities 

1219-0052 

Weekly 

Businesses  or  other  for  profit;  small 

businesses  or  organizations 
1.900  respondents;  142,120  hours 

Requires  that  records  be  kept  of  the 
results  of  weekly  examinations  of 
emergency  escapeways. 

Examinations  and  Tests  of  Electrical 

Equipment 
1219-0067 

Weekly;  monthly;  semi-annually 
Businesses  and  other  for  profit;  small 

businesses  or  organizations 
4.925  respondents;  1.815.605  hours 

Requires  coal  mine  operators  to  keep 
records  of  the  results  of  required  tests 
and  examinations  of  electrical 
equipment 

Record  of  Mine  Closure 
1219-0073 
On  occasion 
Businesses  or  other  for  profit  small 

businesses  or  organizations 
200  respondents;  400  hours 

Requires  that  whenever  an 
underground  coal  mine  operator 
permanently  closes  or  abandons  a  coal 
mine,  or  temporarily  closes  a  coal  mine 
for  a  period  of  90  days,  he  shall  file  with 
MSHA  a  copy  of  the  mine  map  revised 
and  supplemented  to  the  date  of  closure. 
Maps  are  retained  in  a  repository  and 
are  made  available  to  mine  operators  of 
adjacent  properties. 

Signed  at  Washington.  DC  this  18th  day  of 
]une.  1966 
Paul  E.  Laraoa. 

Department  Clearance  Officer. 
[FR  Doc  86-14252  Filed  6-23-88;  8:45  am] 
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Employment  and  Training 
Administration 

Determinations  Regarding  ElfglblHty 
To  Apply  for  Worker  AcQustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  June 
9. 1986— June  13. 1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both,  of 
the  firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-16.751;  Evens  man  Mfg  Co., 

Denver.  CO 
TA-W-16,969:  Champion  International 

Corp..  Hardboard  Div..  Hoodriver. 

OR 
TA-W-17,067:  Barnes  &  Tucker  Coal 

Co..  Mine  ^20.  *24-B.  ^24-D.  *25. 

Barnesboro.  PA 
TA-W-16.981:  Timet.  Toronto,  OH 
TA-W-16.982;  Timet.  Henderson.  NV 
TA-W-16.963;  Timet.  Corapolis.  PA 
TA-W-16.988;  Intel  Corp..  Chandler,  AR 
TA-W-16.989:  Intel  Corp..  Phoenix.  AR 
TA-W-16.990;  Intel  Corp..  Tempe.  AR 
TA-W-16.991;  Intel  Corp.,  Santa  Clara. 

CA 
TA-W-16.992:  Intel  Corp..  Sunnyvalle. 

CA 
TA-W-J6S93:  Intel  Corp..  Santa  Clara. 

CA 
TA-W-16,994:  Intel  Corp..  Santa  Cruz, 

CA 
TA-W-16.995;  Intel  Corp..  Livermore. 

CA 
TA-\\ -16.996;  Intel  Corp..  Folsom.  CA 
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TA-W-16,997;  Intel  Corp..  San  Jose.  CA 
T.A-W-16.998:  Intel  Corp..  Rio  Rancho. 

NM 
TA-W-17.003;  Intel  Corp..  Huntsville, 

AL 
TA-W-17.004;  Intel  Corp.,  Phoenix,  AZ 
TA-W-17,005:  Intel  Corp.,  Tucson.  AZ 
TA-W-17,006;  Intel  Corp.,  Canoga  Park, 

CA 
TA-W-1 7,007;  Intel  Corp.,  El  Segundo, 

CA 
TA-W-1 7,008;  Intel  Corp.,  Mountain 

View,  CA 
TA-W-17.009;  Intel  Corp..  Sacramento, 

CA 
TA-W-17,010;  Intel  Corp..  San  Diego, 

CA 
TA-W-1 7,011;  Intel  Corp.,  Santa  Ana, 

CA 
TA-W-1 7,012;  Intel  Corp..  Colorado 

Springs,  CO 
TA-W-17,013:  Intel  Corp.,  Denver.  CO 
TA-W-1 7,014;  Intel  Corp.,  Boulder,  CO 
TA-W-17.015;  Intel  Corp.,  Danbury,  CT 
TA-W-17.016;  Intel  Corp.,  Altamonte 

Springs,  FL 
TA-W-17.017;  Intel  Corp..  Ft 

Lauderdale.  FL 
TA-  W-17,013;  Intel  Corp.,  St. 

Petersburg,  FL 
TA-W-17.019;  Intel  Corp..  Norcross.  GA 
TA-  W-17,020:  Intel  Corp.,  Schaumburg, 

IL 
T.A-W-17.021:  Intel  Corp..  Indianapolis, 

IN 
TA-W-1 7.022;  Intel  Corp..  Cedar 

Rapids,  lA 
TA-W-17.023:  Intel  Corp..  Overland 

Park.  KS 
TA-W-17.024;  Intel  Corp..  Greenbelt. 

MD 
TA-W-1 7,025;  Intel  Corp..  Hanover.  MD 
T.'\-W-17,026;  Intel  Corp.,  Chelmsford, 

MA 
T.'\-W-17.027;  Intel  Corp..  Wellesley 

Hills.  MA 
TA-W-17.028;  Intel  Corp..  West 

Bloom  field.  MI 
TA-W-17,029;  Intel  Corp.,  Bloomington, 

MN 
TA-W-1 7.030;  Intel  Corp..  Earth  City. 

MO 
TA-W-1 7.031;  Intel  Corp..  Edison,  NJ 
TA-W-17.032;  Intel  Corp..  Hauppauge. 

NY 
T.'\-W-l 7.033;  Intel  Corp..  Rochester. 

.VK 
TA-W-17.034;  Intel  Corp.,  Wappingers 

Fall.  NY 
TA-W-17,035;  Intel  Corp..  .Albuquerque. 

NM 
TA-W-17.036;  Intel  Corp.,  Charlotte,  NC 
TA-W-1 7.037;  Intel  Corp..  Raleigh.  NC 
TA-W-17.038;  Intel  Corp.,  Cleveland, 

OH 
rA-W-17.039;  Intel  Corp..  Dayton.  OH 
I A-W-17.040;  Intel  Corp..  Tulsa,  OK 


TA-W-17,041;  Intel  Corp., 

OR 
TA-W-17,042;  Intel  Corp., 
TA-W-17,043;  Intel  Corp., 

Washington.  PA 
TA-W-17,044;  Intel  Corp., 

PA 
TA-W-17,045;  Intel  Corp., 
TA-W-17,046;  Intel  Corp.. 
TA-W-17.047;  Intel  Corp., 
TA-W-17.04a;  Intel  Corp.. 
TA-W-17,049;  Intel  Corp., 

VA 
TA-W-1 7,050;  Intel  Corp.. 
TA-W-17.051;  Intel  Corp., 
TA-W-17.052;  Intel  Corp.. 

WI 


Beaverton, 

Camphill,  PA 
FL 

Pittsburgh, 

Austin.  TX 
Dallas,  TX 
Houston,  TX 
Murray,  UT 
Richmond, 

Bellevue.  WA 
Spokane,  WA 
Brookfield, 


In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-16,971;  Crown  Zellerbach  Corp., 
Cathlamet  Managed  Forest, 
Cathlamet.  WA 

Aggregate  U.S.  imports  of  softwood 
logs  are  negligible. 
TA-W~16,633;  Collier-Key  worth  Co.. 
Gardner,  MA 

Aggregate  U.S.  imports  of  infant  car 
seats  are  negligible. 
TA-W~17.064;  WP  Coal  Co.,  Omar,  WV 

A  subsidiary  of  Wheeling  Pittsburgh 
Steel  Corp.  can  only  be  certified  if 
production  facility  independently  meets 
certification  criteria.  Condition  was  not 
met. 

Affirmative  Determinations 

TA-W-16.5J8;  3M  Company, 
Cumberland,  WI 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
September  28, 1984. 

TA-  W-16,972;  Duchess  Footwear  Corp.. 
Lancaster,  NH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  2, 1984  and  before  December 

27. 1985. 

TA-W-16.678;  Nike,  Inc.,  Saco,  ME 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
November  8, 1984  and  before  February 

10. 1986. 

TA-W-16.709;  Nike.  Inc..  San  ford,  ME 
A  certification  was  issued  covering  all 

workers  of  the  firm  separated  on  or  after 

November  19, 1984  and  before  January 

14, 1986. 

TA-W-16.973;  Easco  Hand  Tools.  Inc.. 
Mfg  Plant,  Springfield.  MA 
A  certification  was  issued  covering  all 


workers  of  the  firm  separated  on  or  after 
November  19, 1984. 

TA-W-16.973A;  Easco  Hand  Tools.  Inc., 

Springdale,  AR 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
November  19, 1984. 
TA-W-16.973B;  Easco  Hand  Tools,  Inc.. 

Gastonia,  NC 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
November  19, 1984. 

TA-W-17.162;  Easco  Hand  Tools,  Inc., 
Administrative  Offices,  Springfield, 
MA 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
January  8. 1985. 
TA-W-16,729;  Parker  Pen  Co.. 
fanesville.  WI 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  28, 1985. 

TA-W-17.073:  Northland,  Watertown. 
NY 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  10, 1984. 

TA-W-1 7.075:  Weyerhauser  Co..  Exeter 
Mill.  Longview.  WA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
December  12, 1984  and  before 
September  1, 1985. 

TA-W-16.964;  Bethlehem  Steel  Corp., 
General  Office.  Bethlehem,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
May  11, 1985. 

TA-W-17.076;  Witco  Corp..  Pioneer 
Div..  Point  Comfort,  TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  1, 1985  and  before  June  1. 1986. 
TA-W-16.999;  Intel  Corp.,  Hillsboro,  OR 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  DRAM's  separated 
on  or  after  November  26, 1984  and 
before  January  1, 1986. 
TA-W-17,000;  Intel  Corp.,  Aloha,  OR 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  DRAM's  separated 
on  or  after  November  26, 1984  and 
before  January  1. 1986. 
TA-W-17,001;  Intel  Corp.,  Aloha,  OR 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  DRAM's  separated 
on  or  after  November  26. 1984  and 
before  January  1, 1986. 
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TA-W-17M)2:  Intel  Corp..  Beaverton. 
OR 
A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  DRAM"s  separated 
on  or  after  November  26. 1964  and 
before  January  1. 1986. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  June  9, 1986- 
June  13, 1986.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor.  601  D  Street.  NW.. 
Washington.  DC  20213.  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  |une  17. 198& 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  86-14253  Filed  6-23-86;  8:45  am) 
I  COW  4SW-«-« 


Investigations  Reganing 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 


subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  7.  1986. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  7, 1986. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  601  D  Street,  NW.,  Washington, 
D.C.  20213. 

Signed  at  Washington.  DC.  this  16th  day  of 
lune  1986. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 


APPEND4X 


r^Wuim  UntantaRxtan  or  Iwi—  noftars  al- 


ASARCO.  Inc.  (vRXkers) 

B^xxxk  S  Witan  Co  (USIWA)„ 

BMie  CMkng  A  Eiptoratkin.  Inc.  (votkai^- 

OiXag  Co  (companyt 

Oia-Log  Co.  (coinpaiy> 

LTV  Steel  Co  |«io«*a«») 


Mack  Trucks,  mc  OJAW) 

Micttaei  Scon  (im'l  Laaltier  Goods.  Ptalicsl- 

Phdkps  66  Nalural  Gas  Co  (workers) 

Rockval  hin.  /Me  Oteolon  (USWA) 

RougtwKtar  ommg  Ftato  fUnt. 

Seneca  Frth  tAactmm  0AM)  _ 

Acme  Bool  Ca.  Inc  (URW).. 


AHeOwtmars.  Induakial  Truck  OiiJwan  (conyny)- 

American  Tounsler  (Inn  Lea«<er  Goods).. 

Anchor  Hocking  Corp  (AFGWU) _ 

B8C  aroxn  Boven.  Inc.  (oiorkers) 

;  TunHiii.  Inc.  (company) 


Coaeka  Resoivcss  (U  S>.)  LU  (aorkant- 

FMC  Corp..  Ualenal  Hardkng  System  On  (Von  Workers).. 


RP1  Colorado.  Inc  («or*ar»).  „ 

Slaym^Mr.  mc  (Akjmnum.  Bnck  A  GlMS  MAm).. 
Steedon  »«gh*pn>  nnwd  (USWA) 


Location 


I.  NJ 

Fait.  PA. 

TX 

Natchez,  tuts 

KIgore.  TX 

BMwer  Fata.  PA. 

PA. 

Kt _ 


Tioga.  NO 

NewCaslte.  PA..... 

Sflnscfl  FsNs,  NY.. 


SpringMd.TN- 
Matleson.  IL.. 

HI 

MO.. 


Data 
received 


Graenttxjrg.  PA.. 
Cumberland.  Rl .. 


r.  CO.... 
Colnw.  PA.. 


BouMer.  CO 


l.ancaa«er.  PA- 

Sleenon.  PA 


6/2/86 
6/3/86 
6/2/86 
6/2/86 
6/2/86 
6/3/86 
6/2/86 
6/3/86 
6/2/86 
6/2/86 
6/3/86 
6/3/86 
6/2/86 
6/3/86 
6/2/86 
6/2/86 
6/3/86 
6/2/86 

en/se 

6/3/86 

6/2/86 

6/30/86 


5A7/86 
5/28/86 
5/ 16/86 
5/26/86 
5/28/86 
5/16/86 
5/30/86 
5/19/86 
5/27/86 
5/29/86 
S/29/86 
5/30/86 
5/29/86 

6/2/86 
5/29/86 
5/29/86 
5/25/86 
5/29/86 
5/27/86 
5/ 28/86 

5/29/86 

5/6/86 

5/29/86 


No. 


TA-W- 
TA-W- 

TA-yy- 

TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W- 
TA-W 
TA-W- 
TA-W 
TA-W- 


17.537 
17,536 
17.539 
17,540 
17,541 
173*2 
17.543 
17544 
17,5*5 
17.546 
17,547 
17,548 
17,5*9 
17.550 
17.551 
•17.552 
-17.553 
-17.554 
■17.555 
17.556 


TA-W- 17.557 
TA-W- 17.558 
TA-W-17.5S9 


/Vrttdea  produced 


RaMSTCh  and  developmeni 
Tubular  products 
OUttJHmg 
OtdrMng 

OidriKng 

Aulo  parte.  Oil  ftrnn  and  oltwr  Hal  bar  shaped  bar 

Entve  truck  a»4«ii«i*es. 

Leather  attache  cases  and  leattier  porKcioa. 

I4elhwie,  ethvie.  propane,  butane  and  nautrai  gasoane 

Norvdnvtng  front  truck  axles- 

Od  dnllmg  services 

Royal  oak  gnnders.  lathes 

Mens  boots 

Fork  hit  trjcks 

Luggage,  tinel  cases,  porttokos. 

Glass  containers,  bottles 

Circuit  brBakers.  gas  nsJaled  systems 

G'e'ge  goods 

OU  and  gas  production,  kqud  oil  and  gas  hydrocarbons 

Buck  cunveywig  systems  traveling  urorks,  screws.  aiAjmanc 

guided  vehicles 
Geotogsts 
Padkx:ks 
Transporting  steel  and  steel  prtxkicls. 
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Occupational  Safety  and  Health 
Administration 

Maryland  State  Standards;  Notice  of 
Approval 

1.  BaclcgTound 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations  prescribes  prtx:edure8  under 
section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (hereinafter 
called  the  Act)  by  which  the  Regional 
Administrator  for  Occupational  Safety 
and  tiealth  (hereinafter  called  the 


Regional  Administrator)  under  a 
delegation  of  authority  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 
Secretary).  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  July  5, 1973.  notice  was  published  in 
the  Federal  Register  (38  PR  17834)  of  the 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  Subpart  O  to  Part  1952 
containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  Federal  standards  as 
State  standards  after  comments  and 


public  hearing.  Section  1952.210  of 
Subpart  O  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letters  dated  March  19. 1986  from 
Commissioner  Dominic  N.  Fornaro, 
Maryland  Division  of  Labor  and 
Industry,  to  Linda  R.  Anku,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to  (1)  29  CFR 
1910.1047.  pertaining  to  amendments  to 
Employee  Exposure  to  Ethylene  Oxide. 
Labeling  Requirements  as  published  in 
the  Federal  Register  of  October  11. 1985 
(50  FR  41494),  and  29  CFR  1910.1029. 
pertaining  to  Amendments  to  Employee 
Exposure  to  Coke  Oven  Emissions  as 
published  in  the  Federal  Register  of 
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September  13. 1985  (50  FR  37353-37354). 
These  standards  are  contained  in 
COMAR  09.12.31.  Maryland 
Occupational  Safety  and  Health 
Standards  were  promulgated  after 
public  hearings  on  February  4. 1986. 
These  standards  were  effective  March 
24. 1988. 

2.  Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  State  standards  are  identical  to  the 
Federal  standards  and  accordingly 
should  be  approved. 

3.  Location  of  supplement  for  inspection 
and  copying 

A  copy  of  the  standard  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  3535  Market  Street.  Suite 
2100.  Philadelphia.  PA  19104;  Office  of 
the  Commissioner  of  Labor  and 
Industry.  501  St.  Paul  Place.  Baltimore. 
MD  21202;  and  the  OSHA  Office  of  State 
Programs.  Room  N-3476,  Third  Street 
and  Constitution  Avenue  NW.. 
Wa.shington.  DC  20210. 

4.  Public  participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretarj-  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Maryland  State  plan 
as  a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law.  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  June  24. 
1986. 

(Sec.  18.  Pub.  L  91-596.  84  Stat.  1608  (29 
U.S.C.  667)). 

Signed  at  Philadelphia.  Pennsylvania  this 
lllhday  of  April.  1968. 
Linda  R.  Anku. 
Rcfiionol  Administrator 
jFR  Doc.  86-14258  Filed  6-23-86;  8:45  am) 
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Michigan  State  Standards;  Notice  of 
Approval 

1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations  prescribes  procedures  under 
section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  667) 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  October  3. 1973,  notice  was 
published  in  the  Federal  Register  (38  FR 
227338)  of  the  approval  of  the  Michigan 
Plan  and  the  adoption  of  Subpart  T  to 
Part  1952  containing  the  decision. 

The  Michigan  Plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  Section  6 
of  the  Act.  Section  1952.263  of  Subpart  T 
sets  forth  the  State's  schedule  for  the 
adoption  of  at-least-as-effective-as  State 
standards.  By  several  letters  from  the 
Director  of  the  Michigan  Department  of 
Labor,  to  the  Regional  Administrator, 
Occupational  Safety  and  Health 
Administration,  and  incorporated  as 
part  of  the  plan,  the  State  submitted  the 
following  General  Industry  safety 
standards  amendments:  MIOSHA  Part 
Number  4.  Portable  Ladders.  29  CFR 
1910.26.  MIOSHA  Part  Number  7. 
Guards  for  Power  Transmission.  29  CFR 
1910.219.  MIOSHA  Part  Number  &, 
Portable  Fire  Extinguishers.  29  CFR 
1910.157  and  MIOSHA  Part  Number  27, 
Wood  Working  Machinery.  29  CFR 
1910.213.  These  amendments  have  been 
compared  to  the  Federal  standards  and 
determined  to  maintain  standards  at 
least  as  effective  as  Federal  standards. 
These  amendments,  which  are 
contained  in  the  Michigan  Occupational 
Safety  and  Health  Code  were  adopted 
after  public  hearings  were  held. 

2.  Decision 

These  standards  amendments  ahve 
been  in  effect  on  various  dates  from 
November  22. 1980  to  June  23. 1982. 
Since  these  dates.  OSHA  has  received 
no  indication  of  significant  objection  to 
the  State's  different  standards  either  as 
to  their  effectiveness  in  comparison  to 
the  Federal  standards  or  as  to  their 
conformance  with  the  product  clause 
requirements  of  section  18(c)  of  the  Act. 
OSHA,  therefore,  approves  these 


standards.  However,  the  ri^t  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

3.  Location  of  supplement  for  inspection 
and  copying 

A  copy  of  the  Michigan  standard 
supplement,  along  with  the  approved 
plan,  may  be  inspected  and  copied 
during  normal  business  hours  at  the 
following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration.  230 
South  Dearborn  Street.  Chicago,  Illinois 
60604;  State  of  Michigan.  Division  of 
Labor.  7150  Harrison  Drive.  Lansing. 
Michigan  48909;  and  the  Directorate  of 
Federal-State  Operations  OSHA.  Room 
N3700.  200  Constitution  Ave..  NW.. 
Washinton.  DC  202ia 

4.  Public  participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Michigan  State  plan 
as  a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  because  these 
amendments  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law,  which 
provides  for  public  participation,  and 
further  participation  would  be 
repetitions. 

This  decision  is  effective  May  2. 1996. 

(Sec.  18.  Pub.  L  91-596.  84  Stat.  1608  (29 
U.S.C.  867)). 

Signed  at  Chicago,  Illinois,  on  tliis  2nd  day 
of  May.  1986. 
Frank  L  Strasfaeiin. 
Regional  Administrator 
(FR  Doc.  86-14256  Filed  6-23-86;  845  am) 
WUMO  COOe  45t»-2»-ll 

Washington  State  Standards;  Notice  of 
Approval 

1.  Backgrmind 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations  prescribes  procedures  under 
section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (hereinafter 
called  the  Act)  by  which  the  Regional 
Administrator  for  Occupational  Safety 
and  Health  (hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
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approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  1902.  On 
lanuary  26. 1973,  notice  was  published 
in  the  Federal  Register  (38  PR  2421)  of 
the  approval  of  the  Washington  plan 
and  the  adoption  of  Subpart  F  to  Part 
1952  containing  the  decision. 

The  Washington  plan  provides  for  the 
adoption  of  State  standards  that  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  February  10. 1986,  from  G. 
David  Hutchins.  Assistant  Director,  to 
James  W.  Lake.  Regional  Administrator, 
and  incorporated  as  part  of  the  plan,  a 
State  standard  amendment  comparable 
to  the  Federal  standard  amendment  to 
29  CFR  1910.1000,  Table  Z-1  (Ethylene 
Oxide),  as  published  in  the  Federal 
Register  (49  FR  25796)  on  June  22, 1984. 
The  Federal  amendment  deleted  the 
entry  "Ethylene  Oxide  **50  ppm**  90 
mg/M  » ••  from  Table  Z-1  of  §  1910.1000. 
The  State  amendment  deletes  "90mg/ 
M  *"  from  its  table  of  Permissible 
Exposure  Limits,  and  reduces  "50  ppm" 
to  "1  ppm."  The  State  standards 
amendment  is  contained  in  WAC  296- 
62-07515.  It  was  adopted  on  December 
11, 1984,  and  became  effectivfe  on 
January  10, 1985.  pursuant  to  RCW 
34.04.040(2),  49.17.040,  49.17.050,  Public 
Meetings  Act  RCW  42.30, 
Administrative  Procedures  Act  RCW 
34.04.  and  the  State  Register  Act  RCW 
34.08  as  ordered  and  transmitted  under 
Washington  Administrative  Order  No. 
84-24. 

2.  Decision 

The  above  State  standard  amendment 
has  been  reviewed  and  compared  with 
the  relevant  Federal  standard 
amendment  and  OSHA  has  determined 
that  the  State  standard  amendment  is  at 
least  as  effective  as  the  comparable 
Federal  standard  amendment,  as 
required  by  section  18(c)(2)  of  the  Act. 
OSHA  has  also  determined  that  the 
differences  between  the  Slate  and 
Federal  standards  amendments  are 
minimal  and  that  the  standards  are  thus 
substantially  identical.  OSHA  therefore 
approves  this  amended  standard: 
however,  the  right  to  reconsider  this 
approval  is  reserved  should  substantial 
objections  be  submitted  to  the  Assistant 
Secretary. 


3.  Location  of  supplement  for  tnspectioo 
and  copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  Room  6003, 
Federal  Office  Building.  909  First 
Avenue,  Seattle,  Washington,  98174: 
Department  of  Labor  and  Industries, 
General  Administration  Building, 
Olympia,  Washington  98501;  and  the 
Office  of  State  Programs,  Room  N-3476, 
200  Constitution  Avenue  NW.. 
Washington  DC  20210. 

4.  Public  participation 

Under  29  CFR  1953.2(c)  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Washington  State 
Plan  as  a  proposed  change  and  making 
the  Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  June  24, 
1986. 

(Sec.  la  Pub.  L.  91-596,  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Seattle,  Washington  this  15th  day 
of  March  25, 1986. 
lames  W.  Lake, 
Regional  Administrator. 
[PR  Doc.  86-14257  Filed  6-23-86;  8:45  amj 
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Pension  and  Welfare  Benefits 
Administration 

(Application  No.  D-64591  et  al. 

Proposed  Exemptions;  Carolina  Power 
&  Light  Co.  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 


SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 


the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Regulations  and 
Interpretations,  Room  N-5669,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-1677,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  aH  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptinos  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefere,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
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summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Carolina  Power  &  Light  Co.  Stock 
Purchase  Savings  Program  for 
Employees  (the  Plan)  Located  in 
Raleigh.  North  Carolina 

(Application  No.  D-6459| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1),  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975{cHl)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
guaranty  (the  Guaranty)  by  Carolina 
Power  &  Light  Company,  the  employer 
and  sponsor  of  the  Plan  (the  Employer), 
of  a  line  of  credit  (the  Line  of  Credit) 
between  the  Plan  and  NCNB  National 
Bank  (the  Bank),  an  unrelated  third 
party.  The  proceeds  of  the  Line  of  Credit 
will  be  used  to  fund  individual  loans 
(the  Participant  Loans)  to  employees  of 
the  Employer  who  participate  in  the 
Plan. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  which  had  8,120 
participants  and  total  assets  of 
approximately  $71,367,188  as  of 
December  31, 1984.  The  Plan's  assets  are 
invested  either  in  shares  of  common 
stock  of  the  Employer  or  in  U.S. 
government  securities. 

2.  The  board  of  directors  of  the 
Employer  has  authority  under  the  Plan 
documents  to  appoint  a  seven  member 
committee  (the  Committee)  with 
responsibility  for  administration  of  the 
Plan.  The  Committee  is  currently 
composed  of  members  who  are 
employees,  officers,  and/or  directors  of 
the  Employer  or  its  affiliates.  Wachovia 
Bank  and  Trust  Co.,  N.A.  (Wachovia) 
located  at  234  Fayetteville  Street, 
Raleigh,  NC,  is  currently  the  custodial 
trustee  for  the  Plan  but  has  assumed 
responsibility  as  independent  fiduciary 
for  the  subject  transaction. 

3.  The  Employer,  located  in  Raleigh, 
NC.  is  engaged  in  the  provision  of  public 
electric  utility  service  in  North  and 
South  Carolina.  The  Employer's 
approximate  net  income  for  1984  was 
$294,152,000.  It  is  represented  that  the 
Employer  earned  in  excess  of 


$225,000,000  in  1982  and  in  1983.  As  of 
December  31. 1984,  the  Employer  had 
assets  of  approximately  $5.9  billion. 

4.  Beginning  January  1. 1986.  the  Plan 
document  permits  employees  to  apply  in 
writing  for  Participant  Loans  and  to 
borrow  from  their  individual  accounts  in 
the  Plan.  Each  of  the  Participant  Loans 
will  be  evidenced  by  a  promissory  note 
and  secured  by  a  pledge  of  the 
employee's  vested  account  in  the  plan. 

5.  A  participant  may  borrow  up  to  90% 
of  the  vested  portion  of  his  account, 
provided  that:  (a)  If  the  vested  portion  of 
his  account  is  $20,(XX)  or  less,  in  no 
instance  may  the  loan  exceed  $10,000: 
(b)  if  the  vested  portion  of  his  account  is 
greater  than  $20,000,  in  no  instance  may 
the  loan  exceed  50%  of  the  vested 
portion  of  this  account  of  $50,000,  which 
ever  is  less;  and  (c)  the  minimum  loan 
shall  be  $1,000,  and  all  loan  amounts 
shall  be  in  $100  increments. 

It  is  represented  that  the  initial 
interest  rate  on  Participant  Loans  will  be 
the  floating  prime  interest  rate  of  the 
Bank  plus  two  percentage  points.  The 
Committee  may  adjust  the  interest  rate 
on  Participant  Loans  from  time  to  time 
to  reflect  market  changes.  In  addition,  it 
is  represented  that  the  interest  rate  on 
Participant  Loans  will  be  adjusted  for 
the  purpose  of  defraying  the  cost  of 
administering  the  Participant  Loans, 
including  but  not  limited  to  payment  of 
attorneys'  fees,  postage,  printing,  and 
xeroxing  costs.  It  is  represented  that  the 
Plan  does  not  anticipate  profit  from  the 
interest  rate,  but  any  such  profit  will  be 
allocated  to  the  accounts  of  participants 
in  the  same  manner  as  other  income 
earned  by  the  Plan.  The  Committee  has 
consulted  various  financial  institutions 
and  has  determined  that  the  interest 
rate  to  be  charged  on  the  Participant 
Loans  is  reasonable  and  commensurate 
with  the  prevailing  rate  for  comparable 
loans. 

Participant  Loans  may  be  prepaid  in 
full  at  any  time  without  penalty  but  may 
not  be  outstanding  for  more  than  five 
years.  While  employees  continue  to 
work  for  the  Employer,  payments  of 
principal  and  interest  on  such 
employees'  Participant  Loans  will  be 
made  through  automatic  payroll 
deductions.  Such  payments  shall  be  in 
amounts  sufficient  to  amortize  the 
Participant  Loans  over  the  repayment 
period.  It  is  represented  that  within 
approximately  ninety  days  following  the 
date  of  the  employees'  termination,  any 
outstanding  balances  on  Participant 
Loans  will  be  subtracted  from  the 
employees'  vested  accounts  in  the  Plan 
before  distribution  of  the  remainder  to 
employees,  unless  a  terminated 
employee  elects  to  defer  the  distribution 


to  the  calendar  year  following  the  j-ear 
of  the  termination. 

6.  Wachovia  and  the  Employer  (the 
Applicants)  began  disbursing  money  for 
Participant  Loans  on  January  24. 1988.  In 
order  to  avoid  liquidating  investments  in 
the  Plan  for  the  purpose  of  funding 
Participant  Loans,  the  Applicants  have 
obtained  the  necessary  cash  through  a 
Line  of  Credit  for  $25  million  dollars 
from  the  Bank.  The  interest  rate  on  the 
Line  of  Credit  will  be  based  on  one 
percentage  point  below  the  prime  rate  of 
the  Bank.  Prior  to  the  grant  of  this 
proposed  exemption,  the  Line  of  Credit 
will  be  secured  by  the  pledge  of  all  of 
the  assets  of  the  Plan  to  the  Bank.' 

7.  The  Applicants  request  an 
exemption  for  the  proposed  Guaranty  of 
the  Line  of  Credit  by  the  Employer.  Such 
Guaranty  would  relieve  the  Plan  of  its 
pledge  of  all  of  its  assets  to  the  Bank  to 
secure  the  Line  of  Credit.  The 
Applicants  acknowledge  that  the 
Guaranty  would  constitute  an  extension 
of  credit  between  the  Plan  and  the 
Employer,  a  party  in  interest  with 
respect  to  the  Plan.  The  Applicants 
represent  that  the  proposed  Guaranty  is 
a  service  by  the  Employer  to  protect  its 
employees  who  are  participants  of  the 
Plan  and  their  beneficiaries.  The 
Employer  represents  it  will  not  benefit 
in  any  way  as  a  result  of  the  Guaranty 
and  a  denial  of  the  exemption  request 
would  result  in  the  Bank's  revaluation  of 
the  risk  with  respect  to  the  Line  of 
Credit  which  could  include  a  higher 
interest  rate  for  the  Plan  and 
corresponding  higher  interest  rates  on 
the  Participant  Loans. 

8.  Mr.  Joe  O.  Long  (Mr.  Long).  Vice 
President  and  representative  of 
Wachovia,  has  reviewed  the  provisions 
of  the  proposed  Guaranty  and  has 
concluded  that  the  Guaranty  is  in  the 
best  interest  of  the  plan  and  its 
participants  and  beneficiaries.  Mr.  Long 
states  that  the  Guaranty  will  avoid  the 
necessity  of  pledging  assets  of  the  Plan 
to  the  Bank  and  is  therefore  protective 
of  the  Plan  and  its  participants  and 
beneficiaries.  Further,  Mr.  Long 
represents  that  Wachovia  will  continue 
to  monitor  the  Guaranty  arrangement  to 


■  ll  it  reprearnled  that  the  procedure*  for  such 
borrowin^it  by  employee  from  Iheir  accounli  in  the 
Plan  are  intended  to  comoly  with  section  408(b)(l| 
of  the  act  and  aection  «75<d)(l)  of  the  Code  The 
Oepartmeflt  exprett«t  no  opinion  ai  to  whether  the 
Participant  loans  made  pursuant  to  these 
procedures  satisfy  the  conditions  of  section 
40e(bWl)  of  the  Act  or  4975(d)n )  of  the  Code.  In 
addition  the  Applicants  represent  that  the 
Participant  Loans  are  prudent  and  will  not  \-iolate 
section  404  of  the  Act.  The  Department  expresses  no 
opinion  as  to  the  prudence  of  any  of  the  Participant 
li>ans  nor  at  to  the  Applicants'  compliance  iwith 
section  404  of  the  AcL 
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ensure  its  continuation  is  in  the  best 
interest  of  the  Plan. 

9.  In  summary,  the  Applicants 
represent  that  the  proposed  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because:  (a)  Wachovia,  the 
independent  fiduciary,  has  reviewed  the 
terms  of  the  transaction  and  has 
determined  that  it  is  in  the  best  interest 
of  the  Plan  and  its  participants  and 
beneficiaries;  (b)  Wachovia  will  monitor 
and  enforce  the  Guaranty;  (c)  the 
Guaranty  poses  no  risk  to  the  assets  of 
the  Plan  and  relieves  the  Plan  fix)m 
pledging  its  assets  to  the  bank  as 
security  for  the  Line  of  Credit;  and  (d) 
the  Guaranty  facilitates  the  Plan's 
obtaining  a  Line  of  Credit  at  a  favorable 
interest  rate  from  the  Bank. 

For  Further  Information  Contact:    Ms. 
Angeiena  C.  Le  Blanc  of  the  Department 
telephone  (202)  623-8881.  (This  is  not  a 
toll-free  number). 

Peter  M.  Pencheff  Co.,  LPA  Defuied 
Benefit  Pension  Plan  (the  Plan)  Located 
in  Columbus,  Ohio 

[Application  No.  D-6475] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  authority 
of  section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in  accordance 
with  the  procedures  set  forth  in  ERISA 
Procedure  75-1  (40  FR  18471,  April  28, 
1975).  If  the  exemption  is  granted  the 
restrictions  of  section  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  Oie  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
^975(c)(l)  (A)  through  (E)  of  the  code 
shall  not  apply  to  the  proposed  cash  sale 
(the  Sale)  by  Ae  Plan  of  a  certain  parcel 
of  real  property  (the  Property)  to  Mr. 
Peter  M.  Pencheff  (Mr.  Pencheff).  a  party 
in  interest  with  respect  to  the  Plan, 
provided  that  the  consideration  paid  for 
the  Property  is  not  less  than  the  higher 
of  either  $220,000  or  the  fair  market 
value  of  the  Property  on  the  date  of  the 
Sale. 

Summary  of  Facts  and -Representations 

(1)  The  Plan  is  a  defined  benefit  plan 
with  four  participants  and  total  assets  of 
$540,196.53,  as  of  December  31, 1985.  It  is 
a  successor  to  a  profit  sharing  plan  that 
terminated,  effective  June  30, 1982.  and 
rolled  over  the  remaining  assets  into  a 
separate  account  of  the  Plan  for  the 
benefit  of  the  only  remaining 
participant,  Mr.  Peter  M.  Pencheff.  All 
other  prior  participants  of  the  profit 
sharing  plan  elected  to  receive  their 
vested  benefits  when  their  employment 
terminated  during  1978.  Mr.  Pencheff  is 
the  trustee  of  the  Plan  and  also  the  only 


shareholder  of  the  sponsor  of  the  Plan, 
Peter  M.  Pencheff  Co.,  LP.A.  (the 
Employer),  which  is  a  professional 
corporation  engaged  in  the  practice  of 
law.  The  Property  is  currently  the  only 
asset  remaining  in  the  separate  account 
of  the  Plan  following  cash 
disbursements  for  real  estate  taxes  and 
various  maintenance  expenses, 
including  the  construction  of  a 
breakwall  during  December  1982  on  the 
shoreline  of  the  Property. 

(2)  The  Property  was  purchased  from 
unrelated  person  by  the  Plan  as  an 
investment  on  January  30. 1981.  for  the 
sum  of  $310,000.  The  Property  had  been 
improved  over  the  years  by  a  19th 
century,  one  and  one-half  story  frame, 
single  family  residence  with  garage  and 
had  experienced  substantial  expansion 
and  modernization.  These  improvements 
had  also  included  construction  of  two 
one-story  frame  sheds  plus  gravel  and 
dirt  access  roadways  over  easement  on 
neighboring  properties  to  a  nearby 
public  road.  The  Property  is  unoccupied 
and  has  not  been  occupied  or  used  by 
anyone,  including  parties  in  interest, 
since  its  acquisition  by  the  Plan. 

The  Property's  improvements  are  on  a 
1.73  acre  parcel  of  land  which  is  located 
on  a  peninsula  extending  into  Lake  Erie 
in  northeast  Catawba  Island  Township. 
Ottawa  County,  Ohio,  and  which  is 
subdivided  into  five  shoreline  lots  zoned 
for  three  residential  sites.  The 
Township's  primary  land  use  is 
residential  with  accessory  commercial 
and  recreational  developments.  As 
indicated,  the  Property  is  on  a 
promontory  having  approximately  300 
feet  of  shoreline  on  Lake  Erie  and 
geological  characteristics  that  include 
thin  deposits  of  loamy  glacial  till 
overlying  limestone  bedrock.  As  a 
consequence  of  its  location  and 
geological  characteristics,  the  Property 
has  experienced  and  continues  to 
experience  substantial  shoreline 
erosion.  It  is  represented  that  although 
the  Property  is  favorably  located  for 
certain  purposes,  and  optimum 
development  of  the  Property  would  be 
extermely  costly  because  of  the  need  for 
stabilization  of  its  shoreline  and  for 
improvement  of  its  limited  access. 

(3)  Mr.  Pencheff  proposes  to  purchase 
the  Property  from  the  Plan  for  a  cash 
amount  that  will  be  the  higher  of  either 
the  sum  of  $220,000  or  the  fair  market 
value  of  the  Property  as  determined  by  a 
qualified  independent  appraiser  on  the 
date  of  the  Sale.  As  of  October  25, 1985. 
the  Property  was  appraised  and 
determined  to  have  a  fair  value  of 
$220,000  by  William  J.  Braman  of  Chas. 
A.  Braman  &  Sons,  Cleveland.  Ohio. 

It  is  represented  that  Mr.  Pencheffs 
primary  motive  for  wanting  to  acquire 


the  Property  is  that  the  acquisition  will 
enable  him  to  expend  his  own  funds  to 
halt  the  continuing,  excessive  shoreline 
erosion  of  the  Property  which  began  in 
April  1983.  The  erosion  has  resulted  in  a 
loss  in  excess  of  20  feet  in  depth  to  the 
shoreline  of  the  Property.  The  separate 
account  in  the  Plan,  which  is  for  the  sole 
benefit  of  Mr.  Pencheff.  lacks  the 
necessary  funds  to  build  the  additional 
required  breakwalls  on  the  shoreline  of 
the  Property.  This  separate  account  of 
the  Plan  currently  contains  no  assets 
other  than  the  Property,  and  it  is 
represented  that  there  is  a  need  for 
funds  in  excess  of  $150,000  to  stabilize 
the  problem  of  shoreline  erosion. 

(4)  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because 
(a)  the  Sale  will  be  a  one-time 
transaction  for  cash  with  no  expense 
incurred  by  the  Plan;  (b)  the  Plan  will 
sell  the  Property  at  its  fair  market  value 
as  determined  by  an  independent 
qualified  appraiser,  (c)  the  Plan  will  be 
able  to  invest  the  proceeds  of  the  Sale  in 
income  producting  assets;  and  (d)  the 
Plan  will  be  able  to  avoid  further 
expenses  and  losses  to  the  special 
account. 

Notice  to  Interested  Persons:  Because 
Mr.  Peter  M.  Pencheff  is  the  sole 
participant  of  the  special  account 
holding  the  Property,  as  well  as  the  Plan 
trustee  and  only  shareholder  of 
Employer,  it  has  been  determined  by  the 
Department  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons.  Comment  and 
requests  for  a  hearing  must  be  received 
by  the  Department  within  30  days  of  the 
date  of  publication  of  this  notice  of 
proposed  exemption. 

For  Further  Information  Contract:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

David  F.  Smith,  M.D..  P.C.  Money 
Purchase  Plan  (the  Plan)  Located  in 
Sacramento,  California 

[Application  No.  0-6501) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28, 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash  sale 
by  the  Plan  of  certain  improved  real 
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property  to  David  F.  Smith,  M.D.  (Dr. 
Smith)  and  Regina  Smith,  disqualified 
persons  with  respect  to  the  Plan; 
provided  that  such  sale  is  on  terms  at 
least  as  favorable  to  the  Plan  as  the  Plan 
could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  in  which  Dr.  Smith  is  the  sole 
participant.  The  Plan  was  terminated  as 
of  April  1, 1981  and  received  a  favorable 
determination  letter  dated  February  9, 
1984  from  the  Internal  Revenue  Service 
regarding  such  termination.  Dr.  Smith 
serves  as  sole  trustee  of  the  Plan  and  is 
the  sole  shareholder  of  the  Plan  sponsor. 
David  F.  Smith,  M.D.,  P.C,  as  California 
professional  corporation  engaged  in  the 
practice  of  medicine  in  general  surgery.^ 
The  Plan  had  total  assets  approximately 
of  $512,000  as  of  March  31, 1985. 

2.  Among  the  assets  of  the  Plan  is  a 
parcel  of  improved  residential  real 
property  (the  Property)  located  on  the 
west  shore  of  Lake  Tahoe  on  Rubicon 
Avenue  in  Meaks  Bay,  California.  The 
Property  is  a  lot  of  100  feet  by  306  feet, 
improved  with  a  residential  structure  of 
1,450  square  feet  and  two  small  guest 
cabins.  The  Plan  acquired  the  Property 
from  an  unrelated  party  in  1971  for 
$95,000  cash.  Dr.  Smith  represents  that 
including  expenses  of  maintenance  and 
improvements  since  acquisition  of  the 
Property,  the  Plan's  total  cash 
investment  in  the  Property  was 
$134,736.57  as  of  March  31, 1985.  The 
Property  is  and  has  been  maintained  as 
a  vacation  or  second  residence  for  lease 
by  unrelated  parties.  Dr.  Smith 
represents  that  any  occupancy  or  use  of 
the  Property  by  parties  related  to  the 
Plan  has  been  restricted  to  short  periods 
of  occupancy  by  Dr.  Smith  and  his  wife 
while  they  performed  maintenance  and 
improvement  work  on  the  Property.  The 
Property  was  appraised  on  January  25, 
1986  by  James  Baldridge  (Baldridge),  an 
independent  professional  real  estate 
appraiser  in  "Truckee,  California,  who 
determined  that  as  of  that  date  the 
Property  had  a  fair  market  value  of 
$495,000. 

3.  Dr.  Smith  represents  that  retention 
of  the  Property  as  an  investment  has 
become  disadvantageous  to  the  Plan.  He 
represents  that  the  Property  is  in  need  of 
substantial  renovation  in  order  to  make 
it  attractive  and  productive  as  rental 
property.  Because  the  Plan  lacks 


•  Since  Dr.  Smith  is  the  sole  stockholder  of  the 
Plan  sponsor  and  the  only  participant  in  the  Ptan. 
there  is  no  jurisdiction  under  Title  I  of  the  Act 
pursuant  to  29  CFR  2510.3-3(b).  However,  there  is 
jurisdiction  under  Title  II  of  the  Act  pursuant  to 
section  4975  of  the  Code. 


sufficient  available  liquid  assets  for 
such  renovation  expenditures.  Dr.  Smith 
represents  that  the  Plan  would  be 
required  to  mortgage  the  Property  to 
secure  a  loan  for  such  renovations. 
Based  on  previous  experience  with 
renting  the  Property  at  arm's  length  to 
unrelated  lessees  from  the  general 
public.  Dr.  Smith  has  determined  that 
the  combination  of  the  cost  of  damages 
caused  by  disinterested  renters  and  the 
interest  payments  required  to  finance 
the  necessary  improvements  renders  the 
property  impractical  as  an  income- 
producing  investment  for  the  Plan.  Dr. 
Smith  also  notes  that  the  Property 
represents  the  bulk  of  the  Plan's  total 
assets,  constituting  an  obstacle  to 
appropriate  diversification  of  Plan 
assets.  Dr.  Smith  further  represents  that 
while  the  Property's  value  has 
appreciated  since  acquisition  by  the 
Plan,  that  value  is  threatened  by 
deteriorating  market  conditions. 

4.  For  the  foregoing  reasons.  Dr.  Smith 
and  his  wife,  Regina  Smith  (together,  the 
Smiths),  are  proposing  to  purchase  the 
Property  for  cash  from  the  Plan  and  are 
requesting  an  exemption  to  permit  such 
purchase.  The  Smiths  will  bear  all  costs 
and  expenses  related  to  the  proposed 
sale  transaction. 

As  the  purchase  price  for  the  Property, 
the  Smiths  will  pay  no  less  than 
$495,000,  the  Property's  fair  market 
value  according  to  Baldridge's  appraisal. 
Baldridge's  appraisal  will  be  updated  as 
of  the  date  of  the  sale  and  the  purchase 
price  will  be  increased  in  the  amount,  if 
any,  by  which  the  Property's  fair  market 
value  has  increased  since  Baldridge's 
appraisal  of  January  25, 1986. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  4975(c)(2) 
of  the  Code  for  the  following  reasons:  (1) 
The  proposed  transaction  will  divest  the 
Plan  of  an  asset  which  is  not  income- 
producing  and  which  prevents 
appropriate  asset  diversification  by 
constituting  a  very  high  percentage  of 
Plan  assets;  (2)  The  Plan  will  receive 
cash  for  the  Property  in  the  amount  of 
the  Property's  fair  market  value;  (3)  The 
Smiths  will  pay  all  costs  and  expenses 
related  to  the  proposed  transaction;  and 
(4)  Dr.  Smith,  who  is  the  only  participant 
to  be  affected  by  the  proposed 
transaction,  desires  that  the  transaction 
be  consummated. 

Notice  of  Interested  Persons:  Because 
David  F.  Smith  is  the  sole  shareholder  of 
the  Plan  sponsor  and  the  only 
participant  in  the  Plan,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons.  Comments  and 
requests  for  a  hearing  must  be  received 


by  the  Department  within  30  days  of  the 
date  of  publication  of  this  notice  of 
proposed  exemption. 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Kalihi  Medical  Center,  Inc.  Money 
Purchase  Pension  Plan  (the  Pension 
Plan)  and  Kalihi  Medical  Center,  Inc. 
Profit  Sharing  Plan  (the  Profit  Sharing 
Plan;  Together,  the  Plans)  Located  in 
Honolulu,  Hawaii 

(Application  No.  D-6504J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  ihe  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to:  (1)  The  lease  of 
space  in  a  building  (the  Building)  by  the 
Plans  to  Kalihi  Medical  Center.  Inc. 
(Kalihi)  for  the  period  from  July  1. 1984 
until  the  date  of  sale  of  the  Building, 
under  the  terms  described  in  this  notice 
of  proposed  exemption,  provided  such 
terms  are  not  less  favorable  to  the  Plans 
than  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party:  and 
(2)  the  sale  of  the  Building  by  the  Plans 
to  Kalihi  Partners  (Partners)  for  $855,800 
in  cash,  provided  such  amount  is  not 
less  than  the  fair  market  value  of  the 
Building  on  the  date  of  the  sale. 

Effective  Date:  With  respect  to  the 
lease,  the  proposed  exemption,  if 
granted,  will  be  effective  from  July  1. 
1984  until  the  date  of  sale  of  the 
Building. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  individual  account 
plans  with  approximately  16 
participants.  As  of  December  11. 1984, 
the  Plans  had  combined  total  assets  of 
$2,029,049,  of  which  the  Pension  Plan 
owned  73%  and  the  Profit  Sharing  Plan 
owmed  27%.  The  American  Trust  Co.  of 
Hawaii.  Inc.  (the  Bank)  serves  as  the 
trustee  of  the  Plans.  The  Plans' 
docimients  provide  that  the  Plans' 
administrative  committees  have 
exclusive  responsibility  for  investment 
decisions  but  may  delegate 
responsibility  to  an  investment  manager. 
Kalihi,  the  Plans'  sponsor,  is  a 
corporation  which  is  engaged  in  the 
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cHnical  practice  of  medicine  in 
Honotuhi,  Hawaii. 

2.  The  Plans  own  the  Building  with  the 
Pension  Plan  owning  a  60%  undivided 
interest  and  tiie  Profit  Sharing  Plan 
owning  the  remaining  40%  interest  The 
Plans  do  not  own  the  land  underlying 
the  Biiilding.  The  Building  is  a  two-story 
structure  completed  in  July,  1973.  The 
Building  is  located  at  2065  North  King 
Street,  Honolulu,  Hawaii,  and  is  known 
as  the  Kalihi  Medical  Center.  The 
Building  has  11.545  square  feet  of  space 
of  which  5.043  square  feet 
(approximately  44%  of  the  total  space)  is 
leased  to  Kalihi.  The  remaining  space  in 
the  Building  is  leased  to  unrelated 
parties. 

3.  The  lease  was  entered  into  between 
the  Plans  and  Kalihi  effective  November 
1. 1973.  The  lease  is  for  a  25  year  term 
and  is  "triple  net",  providing  that  the 
lessee  pay  for  all  costs  and  expenses 
associated  with  the  lease.  The  lease 
provides  for  adjustments  in  the  rental  at 
five  year  intervals  based  upon  the 
agreement  of  the  parties  or.  if  they 
cannot  agree,  based  upon  the  fair 
market  rental  value  of  the  Building  as 
determined  by  an  independent 
appraiser.  The  annual  rent  under  the 
lease  for  the  first  five  year  period  was 
$39,800.' 

4.  On  November  1. 1983,  the  rental 
under  the  lease  was  adjusted  to  fair 
market  rental  value  as  determined  by 
Mr.  Walter  W.L  Loo.  A.S.A.  (Mr.  Loo), 
an  independent  appraiser  located  in 
Honolulu,  Hawaii.  On  July  1. 1964.  Mr. 
Loo  determined  that  the  rental  should  be 
adjusted  upward  to  $18  per  square  foot. 
Effective  July  1, 1984,  the  annual  rental 
was  renegotiated  by  the  Bank  on  behalf 
of  the  Plans  to  $90,774  based  upon  a 
rental  rate  of  $18  per  square  feet  of 
space.  The  portion  of  the  Building  leased 
to  Kalihi  represents  less  than  20%  of  the 
Plans'  total  assets. 

5.  The  apphcant  seeks  an  exemption 
to  permit  the  Plans  to  sell  the  Building  to 
Partners,  a  new  Hawaii  general 
partnership.  The  partners  of  Partners  are 
five  individuals,  four  of  whom  are 
directors  and  shareholders  of  Kalihi  and 
are  parties  in  interest  with  resi)ect  to  the 
Plans.  The  applicant  also  requests  a 
retroactive  exemption  to  permit  the 
leasing  of  the  office  space  in  the 
Building  by  the  Plans  to  Kalihi  from  July 
1, 1984  until  the  date  of  sale  of  the 
Building  to  Partners. 


'The  appiicani  repreaenls  thai  the  lease  tali«5ed 
the  requirements  of  section  414(cM2)  of  the  Art  and. 
therefore,  was  exempt  until  June  M.  1964  from  the 
prohibitions  of  sections  406  and  407(a)  of  the  Act. 
The  Department  expresses  no  opinion  as  to  whether 
the  lease  of  space  in  the  Building  by  the  Plans  to 
Kalihi  satisfied  the  requirements  of  section  414(c)(2) 
of  the  Act. 


6.  The  Bank  was  appointed,  prior  to 
July  1, 1984,  to  serve  as  the  investment 
manager  for  the  Plans  with  regard  to  the 
lease.  The  Bank  has  extensive 
experience  managing  employee  benefit 
plan  assets  and  is  not  related  to  Kalihi 
or  any  other  party  in  interest  in  any 
manner.  The  Bank  has  no  business  or 
commercial  relationships  with  Kalihi  or 
any  other  party  in  interest.  The  Bank 
acknowledges  it  is  a  fiduciary  to  the 
Plans  with  respect  to  the  transactions, 
and  understands  its  duties,  liabilities, 
and  responsibilities  as  a  fiduciary  to  the 
Plans. 

7.  The  Bank  represents  that  as  of  July 
1. 1984.  it  determined,  as  independent 
fiduciary  for  the  Plans,  that  the 
continuation  of  the  lease  beyond  June 
30, 1984,  was  an  appropriate  investment 
for  the  Plans,  and  in  the  best  interests  of 
the  Plans'  participants  and  beneficiaries. 
The  Bank  represents  that  it  reviewed 
and  evaluated  the  lease  as  of  July  1, 
1984,  and  determined  at  that  time  that  it 
was  at  least  as  favorable  to  the  Plans  as 
could  be  obtained  &om  an  unrelated 
party.  The  Bank  represents  that  it  has 
nuHtitored  the  lease  on  behalf  of  the 
Plans,  and  has  been  empowered  to 
enforce  the  Plans'  rights  under  the  lease. 

8.  The  Plans  now  wish  to  sell  the 
Building  to  Partners.  The  sales  price  for 
the  Building  will  be  $855,800,  which  was 
determined  by  an  updated  appraisal  by 
Mr.  Loo  as  of  April  21, 1986.  Partners 
will  pay  cash  for  the  Building,  and  no 
commissions  will  lie  paid  on  the  sale  by 
the  Plans. 

9.  In  addition  to  the  lease  of  office 
space  for  which  an  exemption  is  being 
proposed  herein,  the  Plans  have  leased 
the  land  underlying  the  Building  from 
Kalihi  Medical  Associates  (KMA).  a 
party  in  interest,  since  1972  (the  Ground 
Lease).  The  applicant  represents  that  the 
Ground  Lease  satisfied  the  requirements 
of  section  414(c)(2)  of  the  Act  and 
therefore,  was  exempt  until  June  30, 1984 
from  the  prohibitions  of  sections  406  and 
407  of  the  Act.*  The  applicant 
recognizes  that  since  July  1, 1984.  the 
Ground  Lease  constitutes  a  prohibited 
transaction  for  which  no  relief  is  being 
proposed  by  the  Department. 
Accordingly,  the  applicant  represents 
that  it  will  pay  all  applicable  excise 
taxes  associated  with  the  prohibited 
Ground  Lease  within  30  days  of  the  date 
of  the  granting  of  the  exemption 
proposed  herein.  In  addition,  the 
applicant  represents  that  all  payments 
made  by  the  Plans  under  the  Ground 
Lease  between  the  Plans  and  KMA  since 
July  1. 1984  will  be  returned  to  the  Plans 


*  The  Department  expresaes  no  opinion  as  to 
whether  the  Ground  Lease  satisHed  the 
requirements  of  section  414(c)(2)  of  the  Act. 


with  appropriate  interest,  as  determined 
by  the  Bank. 

10.  In  summary,  the  applicant 
represents  that  the  transactions  satisfy 
the  statutory  criteria  of  section  408(a)  of 
the  Act  because  (a)  the  lease  of  space  in 
the  Building  represents  less  than  20%  of 
the  Plans'  total  assets:  (b)  the  Bank,  a 
qualified,  independent  party,  has 
determined  that  the  continuation  of  the 
lease  was  appropriate  for  the  Plans  and 
that  the  rental  since  July  1. 1984  has 
been  the  fair  market  rental;  (c)  the  sale 
of  the  Building  will  be  a  one-time 
transaction  for  cash,  and  no 
commissions  will  be  paid  by  the  Plans 
on  the  sale;  and  (d)  the  sales  price  for 
the  Building  has  been  determined  by  a 
qualified,  independent  appraiser. 

For  Further  Information  Contact:  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Sagara  Trucking.  Inc.  Defined  Benefit 
Pension  Flan  (the  Plan)  Located  in 
Woodland,  California 

[Application  No.  D-65611 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedures  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a)  and  406(b)  (1)  and  (2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  by  the  Plan  of  certain 
unimproved  real  property  (the  Property) 
to  Mr.  and  Mrs.  Kay  K.  Sagara,  parties 
in  interest  with  respect  to  the  Plan, 
provided  the  amotuit  paid  for  the 
Property  is  no  less  than  fair  market 
value  on  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
pension  plan  which  had  seven 
participants  and  net  assets  of 
approximately  $1,510,788  as  of  March  31. 
1985.  The  trustees  of  the  Plan  and 
decision  makers  with  respect  to  Plan 
investments  are  Kay  K.  Sagara  and  his 
wife.  Shuny  H.  Sagara  (Mr.  and  Mrs. 
Sagara).  Mr.  and  Mrs.  Sagara  own  a 
controlling  interest  in  Sagara  Trucking, 
Inc..  the  sponsor  of  the  Plan. 

2.  The  Property,  a  175  square  foot 
vacant  commercial  lot  located  in  a 
planned  shopping  center  in  Woodland. 
California,  was  purchased  by  the  Plan 
from  unrelated  parties  (the  Sellers)  on 
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April  22. 1985.  The  purchase  price  of  the 
Property  including  closing  costs  and  tax 
prorations  was  $287,348,  of  which 
$75,348  was  paid  in  cash  and  $212,000 
was  financed  through  a  deed  of  trust 
note  (the  Note)  at  an  interest  rate  of  10 
percent  per  annum  payable  to  the 
Sellers.  The  Note  calls  for  equal 
quarterly  payments  of  $7,634  from  July 
1985  until  April  1997,  when  any 
remaining  principal  or  interest  thereon 
becomes  due  and  payable.  As  of  March 
10, 1986.  the  Plan  had  incurred 
additional  expenses  with  respect  to  the 
Property  of  $858  for  property  taxes. 

3.  The  Property  was  appraised  on 
January  6, 1986.  by  Robert  B.  Wirth, 
M.A.I.,  of  Wirth  Real  Estate,  Woodland. 
California.  Mr.  Wirth  determined  the 
Property's  fair  market  value  as  of 
January  6, 1986,  to  be  $300,000.  Mr. 
Wirth  stales  that  the  highest  and  best 
use  of  the  Property  is  as  a  development 
site  for  a  mixed  use  retail  and  office 
building. 

4.  Since  its  acquisition  by  the  Plan,  the 
Property  has  not  been  used  at  any  time 
by  parties  in  interest  with  respect  to  the 
Plan.  The  applicant  states  that  the  Plan 
acquired  the  Property  with  the  intention 
of  developing  it  into  commercial  rental 
property.*  After  acquiring  the  Property, 
for  the  Plan,  however,  Mr.  and  Mrs. 
Sagara,  as  the  trustees  of  the  Plan,  were 
advised  that  borrowing  funds  to  develop 
the  Property  would  be  an  inappropriate 
action  for  the  Plan  since  it  is  estimated 
that  the  total  cost  of  development, 
including  the  original  cost  of  the 
Property,  would  be  $1,500,000,  resulting 
in  inadequate  diversification  of  the 
Plan's  portfolio.  The  Property  is 
currently  producing  no  income  for  the 
Plan.  The  Plan  has  been  attempting  to 
sell  the  Property  since  May  1, 1985,  but 
has  been  unable  to  find  a  suitable 
purchaser. 

5.  Mr.  and  Mrs.  Sagara  propose  to 
purchase  the  Property  for  cash  from  the 
Plan  for  $300,000,  which  is  the  amount 
determined  by  Mr.  Wirth  to  be  the  fair 
market  value  of  the  Property  as  of 
January  6. 1986.  Mr.  and  Mrs.  Sagara 
will  acquire  the  Property  subject  to  the 
Note.  Under  California  law,  the  Plan 
thereafter  has  no  liability  under  the 
Note.  Accordingly,  upon  conveyance  of 
the  Property  to  Mr.  and  Mrs.  Sagara.  the 
Plan  will  have  no  further  liability  to  the 
holders  of  the  Note.  The  Plan  will  be 
responsible  for  annual  property  taxes  as 
prorated  as  of  the  close  of  escrow.  All 
other  fees  or  costs  incurred  in 


*  The  Department  expresses  no  opinion  as  to 
whether  the  acquisition  of  the  Property  on  behalf  of 
the  Plan  violated  any  provisions  of  Pari  4  of  Title  I 
of  the  Act. 


connection  with  the  transaction  will  be 
paid  by  Mr.  and  Mrs.  Sagara. 

6.  The  amount  due  to  the  Plan  on  the 
date  of  sale  will  be  the  current  fair 
market  value  less  the  outstanding 
balance  due  on  the  Note  at  that  time. 
Such  balance  was  estimated  to  be 
$207,219  as  of  April  15, 1986,  which 
would  give  a  net  amount  due  to  the  Plan 
of  $92,781.  Further,  the  applicant 
represents  that  the  net  cash  proceeds 
paid  to  the  Plan  on  the  date  of  a  sale 
will  at  least  be  equal  to  the  Plan's  total 
cash  outlay  with  respect  to  the 
Property."  Mr.  and  Mrs.  Sagara,  as  the 
trustees  of  the  Plan,  state  that  the 
proposed  sale  is  protective  of  and  in  the 
best  interests  of  the  Plan's  participants 
in  that  it  is  a  one-time  transaction  for 
cash  which  will  allow  the  Plan  to 
convert  an  unproductive  asset  into  more 
liquid  and  profitable  investments. 
Furthermore,  the  Plan  will  then  be  able 
to  discontinue  its  servicing  of  the  Note. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (1) 
The  amount  paid  for  the  Property  will  be 
no  less  than  fair  market  vlaue  at  the 
time  of  sale;  (2)  the  sale  price  of  the 
Property  is  determined  by  a  qualified 
and  independent  appraiser.  (3)  the  sale 
will  be  a  one-time  transaction  and  will 
permit  the  Plan  to  dispose  of  an 
unproductive  asset  and  to  reinvest  the 
proceeds  in  more  liquid  and  profitable 
investments:  and  (4)  the  Plan  will  then 
be  released  from  any  further  liability  on 
the  Note. 

For  Further  Information  Contact:  Paul 
Kelty  of  the  Department,  telephone  (202) 
523-8883.  (This  is  not  a  toll-free 
number.) 

David  L.  Hicks  Corporation  Profit 
Sharing  Plan  and  Retirement  Trust  (the 
Plan)  Located  in  Fresno.  California 

[Application  No.  D-6575) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a)  and  406(b)  (1)  and  (2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  from  the  segregated  account 
of  David  L  Hicks  (Hicks)  in  the  Plan  to 


■  Such  cash  outlay  was  approximately  $91,478  as 
of  February  19, 1986. 


County  Home  Loans  (County),  a  party  in 
interest  with  respect  to  the  Plan,  of  a 
parcel  of  real  property  located  in 
Porterville.  California,  provided  the  Plan 
receives  no  less  than  fair  market  value 
for  the  property  at  the  time  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
having  approximately  23  participants. 
The  Plan  establishes  an  individual 
segregated  account  for  each  participant 
and  provides  that  each  participant  may 
direct  the  investments  in  his  or  her 
account.  The  total  assets  of  the  Plan 
equaled  $508,262  as  of  February  28. 1986 
The  assets  in  the  segregated  account  of 
Hicks  on  that  date  totaled  $221,210. 

2.  Hicks  is  the  owner  of  100  percent  of 
the  stock  of  the  David  L  Hicks 
Corporation  (the  Corporation)  and  76 
percent  of  the  stock  of  County.  The 
Corporation  administers  pension  and 
profit  sharing  plans  for  small 
businesses.  County  is  a  home  loan 
mortgage  broker.  Both  the  Corporation 
and  County  are  employers  of  employees 
who  are  participants  in  the  Plan. 

3.  In  May  1982.  the  Plan  purchased  for 
Hicks'  segregated  account  a  parcel  of 
real  property  in  Porterville,  California, 
about  60  miles  from  Fresno,  Cahfornia. 
where  the  Corporation  and  its  related 
companies  are  located.  The  property 
was  purchased  for  $41,800  and  was 
financed  with  two  notes,  obtained  from 
lenders  unrelated  to  the  Plan,  amounting 
to  $30,000  and  $11,800.  The  seller  of  the 
property  was  unrelated  to  the  Plan  and 
to  Hicks.  Since  that  time,  the  notes  have 
been  paid  in  full,  with  no  remaining 
indebtedness  on  the  property.  Two  old 
houses  have  been  removed  from  the 
property,  which  is  not  vacant  land. 
Property  taxes  on  the  land  are  currenUy 
$840  per  year.  The  Plan  has  paid  $1,932 
to  a  civil  engineer  to  split  the  vacant 
land  into  three  lots. 

4.  An  appriasal  was  made  on  the 
parcel  of  real  property  on  May  19, 1984, 
by  Jack  E.  Letsinger  (Letsinger),  a  realtor 
and  fee  appraiser  located  in  Porterville, 
California.  According  to  the  applicant. 
Letsigner  is  independent  of  the  Plan  and 
of  Hicks.  Letsinger  placed  the  fair 
market  value  of  the  property  at 
approximately  $67,000,  or  $3.33  per 
square  foot.  Letsinger  stated  that  the 
highest  and  best  use  of  the  subject 
property  would  be  the  construction  of 
multifamily  dwelling  units.  Letsinger 
used  the  cost,  income  and  market  data 
approaches  in  estimating  the  value  of 
the  property,  with  emphasis  on  the 
market  approach. 

5.  According  to  the  applicant,  the 
vacant  land  cannot  be  sold  at  a 
reasonable  price  without  improvements. 


23000 
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However,  County  is  willing  to  purchase 
the  property  and  has  the  ability  to  make 
the  necessary  improvements  for  resale 
of  the  property.  Therefore,  the  Plan 
proposes  to  sell  the  parcel  of  real 
property  (i.e..  and  there  lots)  from  Hicks' 
segregated  account  in  the  Plan  to 
County.  The  sale  of  the  property  will  be 
entirely  for  cash,  and  the  Plan  will  pay 
no  commissions  or  fees  in  connection 
with  the  transaction.  County  will  pay 
fair  market  value  for  the  property  at  the 
time  of  sale,  based  on  an  updated 
appraisal  to  be  made  by  Letsinger.  The 
Plan  will  reinvest  the  cash  proceeds 
from  the  sale  at  the  direction  of  Hicks, 
which  should  result  in  more  liquid 
investments  that  produce  income  for 
Hichs'  account 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a]  of  the  Act  because:  (1] 
The  sale  of  the  real  property  will  be 
entirely  for  cash  and  the  Plan  will  pay 
no  commissions  or  fees  in  connection 
with  the  sale:  (2)  County  will  pay  fair 
market  value  for  the  land  at  the  time  of 
sale,  based  on  a  current  independent 
appraisal  of  the  property;  (3)  the 
transaction  will  involve  only  Hicks' 
individual  segregated  account  in  the 
Plan  and  will  not  affect  the  assets  of 
other  Plan  participants;  and  (4)  the  cash 
realized  from  the  sale  will  be  reinvested 
in  assets  that  are  more  Uquid  than  the 
real  property. 

For  Further  Information  Contact:  Paul 
Kelty  of  the  Department,  telephone  (202) 
523-8883.  (This  is  not  a  toll-fr«e 
number.) 

Dynamic  Waiehous*  and  Truckiiig  Co^ 
Inc.  Employees'  PansioD  Plan  (Plan 
One),  Dynamic  Wanhouse  and 
Trucking  Co.,  Inc.  Employees'  Profit 
Sharing  Plan  (Plan  Two),  Dynamic 
Ocean  Services  International,  Inc. 
Employees'  Profit  Sharing  Plan  (Plan 
Three),  Dynamic  Air  Freight  Services, 
Inc.  Employees'  Profit  Sharing  Plan 
(Plan  Four),  and  Dynapack  Export 
Crating,  inc.  Employees  Profit  Sharing 
Plan  (Plan  Five,  collectively,  the  Plans) 
Located  in  Houston,  Texas 

[Application  Nos.  D-«617  through  0-6621] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1875).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a).  406  (b)(1)  and  (bH2)  of  the  Act 
and  the  sanctions  resulting  from  the 
appUcation  of  section  4975  of  the  Code, 


by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sales  by  the  Plans  of 
two  parcels  of  improved  real  property  to 
Mr.  and  Mrs.  Alexander  G.  Arroyos, 
parties  in  interest  with  respect  to  the 
Plans,  for  cash  in  an  amount  not  less 
than  $450,00a  provided  that  such 
amount  is  not  less  than  the  fair  market 
value  of  the  properties  on  the  date  of 
sale. 
Summary  of  Pacts  and  Representations 

1.  Plan  One  is  a  defined  benefit 
pension  plan  which  had  28  participants 
and  net  assets  of  approximately  $179,442 
as  of  December  31, 1983.  Plan  Two  is  a 
profit  sharing  plan  which  had  15 
participants  and  net  assets  of 
approximately  $173,154  as  of  December 
31, 1983.  Plan  Three  is  a  profit  sharing 
plan  which  had  26  participants  and  net 
assets  of  approximately  $197,994  as  of 
December  31, 1983.  Plan  Four  is  a  profit 
sharing  plan  which  had  5  participants 
and  net  assets  of  approximately  $42,579 
as  of  December  31, 1983.  and  Plan  Five 
is  a  profit  sharing  plan  which  had  5 
participants  and  net  assets  of 
approximately  $30,576  as  of  December 
31, 1983.  Mr.  Alexander  G.  Arroyos  (Mr. 
Arroyos)  is  the  sole  trustee  of  each  of 
the  Plans,  the  decision-maker  with 
respect  to  the  Plans'  investments  and 
the  majority  shareholder  of  each  of  the 
four  corporations  sponsoring  the  Plans. 

2.  On  February  11, 1983,  the  Plans 
purchased  certain  real  property  (the 
Airport  Property)  from  an  unrelated 
party  for  cash  in  the  amount  of  $200,000. 
The  Airport  Property  consisted  of 
approximately  three  acres  of  land 
located  at  Humble-Westfield  Road  near 
Lee  Road  in  Houston,  Texas.  Although 
Plan  One  is  the  holder  of  record  title  to 
the  Airport  Property,  the  applicant 
states  that  the  initial  consideration  for 
purchasing  the  Property  and  developing 
it  was  paid  by  each  of  the  Plans  in  the 
proportions  set  forth  below,  reflecting 
each  Plan's  beneficial  interest  in  the 
property: 


feet  of  warehouse  area.  1,700  square  feet 
of  finished  office  area  and  1.628  square 
feet  of  semi-finished  office  area.  The 
cost  of  the  Building  was  approximately 
$156,111.  When  it  became  apparent  that 
the  Plans  could  not  complete  the  project 
without  additional  funds.  Plan  One 
secured  a  mortgate  loan  in  the  amount 
of  $165,000  from  North  Harris  County 
Bank,  an  unrelated  party  with  respect  to 
the  Plans.  The  loan  is  evidenced  by  a 
note  (the  Airport  Note)  dated  January 
24, 1984  and  payable  at  an  interest  rate 
of  13Vi%  per  annum,  with  principal  and 
interest  due  in  monthly  installments  of 
approximately  $1,923  each  until  January 
24, 1987,  when  the  entire  amount  then 
remaining  unpaid  is  due.  As  of  March  1, 
1985,  the  Airport  Note  had  an 
outstanding  balance  due  of 
approximately  $164,000.  Principal  and 
interest  payments  on  the  Airport  Note 
have  been  charged  back  to  each  of  the 
Plans  on  the  basis  of  their  proportionate 
interests  in  the  property,  as  shown 
above.  As  of  August  1, 1985,  the  Plans 
had  incurred  interest  charges  of 
$31,730.67  with  resepct  to  this  note,  as 
well  as  insurance  costs  of  $2,061  with 
respect  to  the  property.' 

3.  Beginning  on  August  1, 1983.  the 
One  Acre  Parcel  was  leased  on  a  net-net 
basis  by  Plan  One  to  Dynamic  Air 
Freight  Services,  Inc.  (Dynamic  Air),  the 
sponsor  of  Plan  Pour  and  a  party  in 
interest  with  respect  to  all  of  the  Plans, 
at  a  monthly  rental  of  $1,650,  which  is 
equivalent  to  $19,800  per  annum.*  Under 
the  terms  of  the  lease.  Dynamic  Air,  as 
lessee,  pays  for  utilities,  maintenance 
and  liability  insurance,  and  Plan  One,  as 
lessor,  pays  for  property  insurance  and 
taxes.  Plan  One  is  reimbursed  for  these 
expenses  by  the  other  Plans  in 
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The  Airport  Property  was 

subsequently  divided  into  two  separate 
parcels,  one  consisting  of  1.044  acres 
(the  One  Acre  Parcel)  and  one 
consisting  of  1.96  acres  (the  Two  Acre 
Parcel).  On  the  One  Acre  Parcel,  the 
Plans  constructed  a  building  (the 
Building]  which  consists  of  7,400  square 


'  Plan  One  is  also  responsible  for  laxe*  and 
maintenance  with  respect  to  the  Airport  Property. 
The  applicanit  represent  that  as  of  August  1. 1985, 
Plan  One  had  incurred  no  co«ts  for  maintenance. 
The  applicant*  also  represent  that,  because  of  an 
oversight,  the  Airport  Property  was  not  initially 
placed  on  the  Harns  County  tax  rolls  It  is  expected 
that  a  tax  bill  for  the  period  between  February  11. 
1963  and  Auguat  1. 1985  will  be  received  In  late  1985 
or  early  1986.  The  applicant*  »1«te  the  Plan  One.  a* 
the  record  title  holder,  will  pay  taxes  attributable  to 
the  penod  up  to  the  date  of  sale,  and  will  receive 
appropriate  retmbursement  for  such  payment  from 
the  other  plan*  having  exjuitable  interest*  In  the 
Airport  Proparly.  in  proportion  to  each  such  plan's 
interest 

•The  Department  notes  that  on  page  29  of  an 
appraisal  of  the  one  Acre  Parcel  made  on  July  20. 
1984  by  Edward  a  Graham.  CS.\.  S.R-A.,  CJtA.  Of 
Hooston.  Tex**,  an  e*tinated  rental  rate  w*» 
ettimated  in  order  to  estimate  the  value  of  the  One 
Acre  Parcel  by  the  income  approach.  Based  on 
consultations  with  numerous  agents,  brokers  and 
owners  in  the  general  area  of  the  One  acre  Parcel, 
Mr.  Graham  delennmd  that  the  rental  value,  based 
on  a  five  year  net  leaae.  would  be  approxiraateiy 
$32,760  per  annum. 


Federal  Register  /  Vol.  51.  No.  121  /  Tuesday.  June  24,  1966  /  Notices 


23001 


proportion  to  their  respective  equitable 
interests. 

The  applicants  acknowledge  that  the 
leasing  of  the  One  Acre  Parcel  by  the 
Plans  to  Dynamic  Air  constitutes  a 
prohibited  transaction  and  represent 
that  they  will  pay  any  excise  taxes  due 
as  a  result  of  the  lease  within  sixty  days 
of  the  publication  in  the  Federal  Register 
of  a  grant  of  this  exemption,  as  well  as 
any  back  rental  and  interest  on  such 
additional  rental  as  determined  to  be 
due  by  an  independent  fiduciary  for  the 
Plans. 

4.  In  order  to  end  the  continuing 
prohibited  lease,  the  applicants 
proposes  that  the  Plans  sell  the 
improved  One  Acre  Parcel  plus  a 
designated  portion  of  the  Two  Acre 
Parcel  (for  a  total  of  1.502  acres]  to  Mr. 
and  Mrs.  Arroyos  for  cash  in  an  amount 
not  less  than  3^65.000,  which  is  the  fair 
market  value  of  the  property  proposed 
to  be  sold  as  determined  in  an  appraisal 
made  on  December  4. 1985  by  Edward  B. 
Graham,  G.R.I.,  S.R.A..  C.R.A.  (Mr. 
Graham),  an  appraiser  with  Southwest 
Appraisal  Service,  located  in  Houston, 
Texas.  Mr.  Graham  is  independent  of 
Mr.  and  Mrs.  Arroyos  and  of  the 
companies  in  which  they  are  principals. 

The  Plans  will  pay  no  fees  or 
commissions  with  respect  to  the  sale. 
The  applicants  represent  that  upon 
payment  of  the  sale  proceeds  to  Plan 
One,  the  holder  of  record  title,  the 
proceeds  will  be  remitted  to  the  other 
Plans  in  proportion  to  their  respective 
equitable  interests. 

5.  The  remaining  portion  of  the  Two 
Acre  Parcel,  also  consisting  of  1.502 
acres  and  located  adjacent  to  the  One 
Acre  Parcel,  will  remain  in  the  Plans  as 
an  investment. 

Mr.  Graham  states  that  this  property, 
which  is  the  same  size  and  shape  as  the 
property  being  sold  and  has  equal 
frontage  on  Humble-Westfield  Road,  is 
rendered  more  marketable  by  the 
division  of  the  original  Airport  Property 
into  two  equal-sized  lots. 

6.  On  April  28, 1983,  Plan  Three 
purchased  a  parcel  of  real  property  (the 
New  Orleans  Property)  located  at  117 
South  Cortez,  New  Orleans.  Louisiana, 
from  unrelated  parties  for  a  purchase 
price  of  $75,000,  all  of  which  was 
financed  through  a  loan  to  Plan  Three  by 
Whitney  National  Bank  of  New  Orleans 
(WNB),  a  party  unrelated  to  the  Plans. 
The  loan  was  secured  by  a  promissory 
note  in  the  amount  of  $75,000.  A 
principal  payment  of  $10,000  was  made 
on  August  23, 1983.  On  August  24, 1983, 
Plan  "Three  refinanced  the  loan  through 
the  execution  of  a  new  promissory  note 
in  the  amount  of  $65,000  (the  remaining 
balance  on  the  prior  note)  payable  to 
WNB.  This  note  was  repaid  in  full  on 


January  6. 1984.  Between  April  28, 1983 
and  January  6, 1984,  a  total  of  $6,613,73 
in  interest  payments  were  made  on  the 
two  notes.  Although  Plan  Three  received 
record  title  to  the  New  Orleans  Property 
and  executed  both  WNB  notes.  Plan 
One  made  all  principal  and  interest 
payments  on  the  notes  and  is  the  100% 
beneficial  owner  of  the  New  Orleans 
Property. 

7.  The  New  Orleans  Property  consists 
of  a  4,797  square  foot  lot  improved  by  a 
75  year  old  house  which  has  been 
renovated  and  converted  into  offices,  a 
laundry  shed  and  a  detached  single  car 
garage.  Since  May  1, 1983,  the  New 
Orleans  Property  has  been  leased  to 
Dynamic  Ocean  Services  International 
Inc.  (Dynamic  Ocean)  under  a  net-net 
lease  at  a  rental  rate  of  $19,500  per 
annum.  The  terms  of  the  lease  hold  the 
lessor  responsible  for  all  property  taxes 
and  insurance,  while  Dynamic  Air,  as 
lessee,  is  responsible  for  utilities, 
maintenance  and  liability  insurance. 
Between  April  28, 1983  and  August  1, 
1985,  Plan  One  incurred  expenses  with 
respect  to  the  New  Orleans  Property  of 
$3,321.42. 

8.  The  applicants  acknowledge  that 
the  leasing  of  the  New  Orleans  Property 
to  Dynamic  Ocean  also  constitutes  a 
prohibited  transaction  and  represent 
that  they  will  pay  any  excise  taxes  due 
as  a  result  of  this  lease  within  sixty  days 
of  the  publication  in  the  Federal  Register 
of  a  grant  of  this  exemption,  as  well  as 
any  back  rental  and  interest  on  such 
rental  as  determined  to  be  due  by  an 
independent  fiduciary  for  the  Plans. 

9.  The  New  Orleans  Property  was 
appraised  by  Mr.  James  W.  Clark.  SRA 
(Mr.  Clark)  of  New  Orleans,  Louisiana, 
who  determined  its  fair  market  value  as 
of  December  31, 1963  to  be  $85,000.  In  an 
updated  appraisal  dated  March  28, 1988, 
Mr.  Clark  states  further  that  the  fair 
market  value  of  the  property  is 
substantially  unchanged  since 
December  31, 1983,  and,  therefore, 
remains  $85,000.  Mr.  Clark  is 
independent  of  Mr.  and  Mrs.  Arroyos 
and  the  companies  in  which  they  are 
principals,  and  has  had  over  25  years  of 
experience  as  a  real  estate  appraiser, 
primarily  in  the  New  Orleans  area. 

10.  In  order  to  end  the  continuing 
prohibited  lease  of  the  New  Orieans 
Property,  the  applicants  propose  that  the 
property  be  sold  to  Mr.  and  Mrs, 
Arroyos  for  cash  in  an  amount  not  less 
than  $85,000.  The  Plans  will  pay  no  fees 
or  commissions  with  respect  to  the  sale. 

11.  The  applicants  state  that  the  sales 
of  these  properties  are  in  the  best 
interest  of  the  Plans  in  that  the  Plans 
currently  have  over  68%  of  their  assets 
invested  in  property  leased  to  the  Plaiu' 
sponsors.  The  sales  of  the  properties  for 


cash  will  permit  the  Plans  to  discontinue 
ongoing  prohibited  transactions,  to 
increase  their  liquidity,  diversify  their 
investment  portfolios,  and  reinvest  the 
proceeds  in  higher  yielding  investments. 
Further,  the  appraisals  indicate  that  the 
areas  in  which  the  properties  are 
located  are  not  appreciating 
substantially  in  value. 

The  applicants  represent  that  the 
Plans  are  protected  in  that  the  prices 
offered  by  Mr.  and  Mrs.  Arroyos  will  be 
paid  in  cash  and  will  be  the  fair  market 
values  of  the  properties  as  determined 
by  qualified,  independent  appraisers.  An 
independent  fiduciary  for  the  Plans  (see 
below]  will  determine  whether  the 
appraisals  should  be  updated  prior  to 
the  actual  dates  of  sale.  In  no  event 
however,  will  the  total  purchase  price  be 
less  than  $450,000  ($365,000  for  the  One 
Acre  Parcel  and  this  portion  of  the  Two 
Acre  Parcel  as  described  above,  plus 
$85,000  for  the  New  Orleans  Property). 
A  document  has  been  executed  by  Mr. 
Arroyos,  as  trustee  of  and  on  behalf  of 
all  five  Plans,  to  ensure  that  each  of  the 
Plans  receives  its  proper  proportion  of 
the  sales  proceeds  according  to  its 
equitable  interest  in  each  of  the 
properties. 

12.  Ms.  Lydia  Sanford  (Ms.  Sanford) 
has  been  appointed  to  act  as  an 
independent  fiduciarj'  on  behalf  of  the 
Plans.  Ms.  Sanford  represents  that  she  is 
completely  independent  of  Mr.  and  Mrs. 
Arroyos  and  of  the  companies  in  which 
they  are  principals  and  that  she  has 
consulted  with  an  ERISA  experienced 
attorney  regarding  her  liabilities  and 
responsibilities  as  an  independent 
fiduciary  under  the  Act  Ms.  Sanford 
states  that  she  understands  that  she  is 
acting  solely  on  behalf  of  the  Plans  and 
not  on  behalf  of  any  other  parties  to  the 
transactions  and  that  she  can  be  sued 
by  Plan  participants  for  a  violation  of 
her  fiduciary  duties.  Ms.  Sanford  has 
been  a  licensed  real  estate  agent  in  the 
State  of  Texas  since  1975  and  a  licensed 
broker  since  1980.  In  addition,  she  has 
held  administrative  and  accounting 
positions  and  states  that  she  is  fainiliar 
with  generally  accepted  accoimting 
principles  and  is  capable  of  ensuring  the 
proper  allocation  of  the  sales  proceeds 
among  the  Plans.  Ms.  Sanford  states 
further  that  she  is  familiar  with  property 
and  rental  values  in  Harris  County, 
Texas  and  in  the  southwest  area,  and 
that  she  has  completed  over  20  real 
estate  appraisals  in  1985. 

Ms.  Sanford  will  review  the 
correctness  of  the  document  indicating 
the  allocations  of  the  equitable  property 
interests  among  the  various  Plans,  the 
appraisals  of  the  properties,  and  the 
terms  and  conditions  of  the  sales,  and 
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will  monitor  the  proper  allocation  of  the 
sales  proceeds  among  the  various  Plans. 
Ms.  Sanford  will  also  determine  whether 
updated  appraisals  should  be  made  of 
the  properties  prior  to  their  sales.  With 
respect  to  the  past  leasing  of  the 
properties  by  the  Plans  to  Dynamic  Air 
and  Dynamic  Ocean.  Ms.  Sanford  will 
determine  whether  the  rental  paid  to  the 
Plans  by  Dynamic  Air  and  Dynamic 
Ocean  was  the  fair  market  rental  rate 
and  whether  back  rental  and  interest  on 
such  additional  rental  should  be  paid  to 
the  Plans.  Ms.  Sanford  will  also 
determine  the  proper  rate  of  interest. 
Ms.  Sanford  will  not  permit  the  sales  of 
the  properties  to  Mr.  and  Mrs.  Arroyos 
until  these  amounts,  if  any,  are  paid  to 
the  Plans. 

Ms.  Sanford  represents  that  she  has 
reviewed  the  terms  and  conditions  of 
the  sales,  the  appraisals,  and  the 
investment  portfolios  and  liquidity 
needs  of  each  of  the  Plans,  and  has 
determined  that  the  proposed  sales  are 
appropriate  for,  protective  of  and  in  the 
best  interest  of  the  Plans  because  the 
sales  will  be  for  cash,  allowing  the  Plans 
to  increase  their  liquidity  and  diversify 
their  portfolios,  as  well  as  giving  the 
Plans  the  abihty  to  reinvest  the  proceeds 
in  higher  yielding  investments.  The 
purchase  prices  of  the  properties  are 
protective  of  the  Plans  in  that  the  prices 
will  be  the  fair  market  values  of  the 
properties  as  determined  by  qualified 
independent  appraisers. 

13.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
meet  the  statutory  criteria  of  section 
408(a)  of  the  Act  because:  (1)  The  Plans 
will  be  able  to  divest  themselves  of 
properties  constituting  a  very  high 
proportion  of  their  assets  and  will  be 
able  to  diversify  their  portfolios;  (2)  the 
sales  will  be  one-time  transactions  for 
cash;  (3)  the  sale  prices  will  be  the  fair 
market  values  of  the  properties  as 
determined  by  quahfied,  independent 
appraisers;  and  (4)  no  fees  or 
commissions  will  be  paid  by  the  Plans 
with  respect  to  the  proposed  sales. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  52^-8881.  (This  is  not  a 
toll-free  number.) 

Teamsters  Joint  Council  No.  83  of 
Virginia  Pension  Fund  (the  Pension 
Fund)  Teamsters  Joint  Council  No.  83  of 
Virginia  Health  and  Welfare  Fund  (the 
Welfare  Fund)  Located  in  Richmond, 
Virginia 

(Application  Nos.  D-6645  and  L-«64e] 

Proposed  Exemption 

The  Deparetment  is  considering 
granting  an  examption  under  the 
authority  of  section  408(a)  of  the  Act 


and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
184771.  April  28, 1975).  If  the  exemption 
is  granted  the  restrictions  of  section 
406(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code 
shall  not  apply:  (1)  The  lease  (the  Lease) 
of  office  spacf  by  the  above  named 
funds  (the  Funds)  to  On-Line  Financial 
Systems,  Inc.  (the  Tenant),  which 
provides  services  to  the  Funds,  and  (2) 
the  Tenant's  occupancy  (the  Occupancy) 
of  office  space  provided  by  the  Funds 
during  the  period  subsequent  to  the 
execution  of  a  sofware  license 
agreement  on  February  15, 1984, 
between  the  Funds  and  the  Tenant  and 
prior  to  the  commencement  of  the  Lease, 
provided  the  terms  of  the  Lease  and  the 
Occupancy  were  and  are  at  least  as 
favorable  to  the  Funds  as  the  terms  the 
Funds  could  obtain  in  similar 
transactions  with  an  unrelated  party. 

Effective  date:  If  the  proposed 
exemption  is  grante^,  the  exemption  will 
be  effective  FebruarJ^  15, 1984. 

1.  The  Pension  Fund  is  a  defined 
benefit  pension  plani  Bpth  the  Funds  are 
multiemployer,  jointli^j'trusteed  Taft- 
Hartley  plans.  William  E.  Smith  and 
James  Guynn  serve  as  union  trustees  of 
each  Fund,  and  David  G.  Mcintosh  and 
John  W.  Pearsall  service  as  employer 
trustees.  These  gentlemen  comprise  the 
board  of  trustees  (the  Board),  which  is 
the  sponsor  and  administrator  of  each 
Fund.  Pursuant  to  the  provisions  of  the 
Funds,  the  Board  has  delegated 
authority  to  manage  the  dat-to-day 
operations  of  the  Funds  to  Joseph  E. 
Gross  (the  Administrator),  who 
represents  that  neither  he  nor  any  of  the 
members  of  the  Board  is  related  in  any 
way  to  the  Tenant.  As  of  October  18, 
1985,  the  Welfare  Fund  covered  4.959 
participants,  and  the  Pension  Fund,  5,825 
participants.  As  of  December  31, 1984. 
the  fair  market  values  of  the  Funds 
totalled  $115,148,404.47  for  the  Pension 
Fund  and  approximately  $8,175,923,93 
for  the  Welfare  Fund. 

2.  The  Tenant  is  a  software  designer 
that  markets  both  hardware  and 
software  for  GEAC  computer  systems.  It 
markets  both  the  software  package  that 
is  needed  to  enable  the  hardware  to 
function,  i.e.,  the  opeating  system 
(standardized  software)  and  software 
the  Tenant  develops  to  allow  the 
computer  to  perform  specific  functions 
(customized  software).  The  Funds 
presently  use  a  computer  system  which 
they  acquired  from  the  Tenant  in 
February  1964.  This  system  consisted  of 
certain  GEAC  hardware  and 
components  and  a  customized  software 


package  which  the  Tenant  specially 
designed  to  adapt  the  GEAC  hardware 
for  use  by  self-funded  benefit  plans. 
Pursuant  to  the  February  1984  contract 
between  the  Tenant  and  the  Funds,  the 
Tenant  agreed  to  provide  the  Funds  with 
custom-designed  sofeware,  as  needed. 
The  Tenant  also  entered  into  a  sofeware 
servicing  arrangement  with  the  Funds. 
Under  such  servicing  arrangement,  the 
Tenant  maintains,  corrects,  and 
enhances  the  software  for  a  specified 
monthly  fee.*  It  is  represented  that  in 
most  instances  of  software  malfunction, 
the  Tenant's  personnel  must  be  present 
at  the  Funds'  offices  to  analyze  the 
malfunction  and  to  determine  and  test  a 
possible  solution.  (For  example,  during 
September  1985,  the  Tenant  recorded  at 
least  40  such  service  calls  to  the  Fund's 
offices.)  The  Administrator  expresses 
the  opinion  that  none  of  the  Tenant's 
services  to  the  Funds  are  fiduciary 
services  within  the  meaning  of  section 
3(21)  (A)  of  the  Act 

3.  The  Funds  jointly  own  the  office 
building  (the  Building),  located  at  8814 
Fargo  Road,  Richmond,  Virginia,  in 
which  their  operations  are  housed.'" 
The  Building  consists  of  approximately 
30,000  square  feet  of  space,  of  which  the 
Funds  occupy  approximately  14,000 
square  feet.  When  the  Building  was  first 
erected  by  the  Funds  in  1982,  at  a  cost  of 
approximately  $1,800,000,  it  was 
intended  that  the  balance  of  the  office 
space  would  be  leased  to  commercial 
interests,  thereby  generating  income  for 
the  Funds.  However,  the  area  in  which 
the  Building  is  located  currently  has  a 
10%  overabundance  of  office  spece; 
accordingly,  approximately  Vs  of  the 
space  in  the  Building  is  unleased. 

4.  Beginning  approximately  July  1, 
1985,  certain  employees  of  the  Tenant 
occupied,  free  of  charge,  the  space  now 
subject  to  the  Lease,  which  commenced 
January  1, 1986.  The  Administrator 
states  that  the  purpose  of  the 
Occupancy  was  to  permit  the  Tenant  to 
rewrite  and  enhance  customized 
software  for  the  Funds'  computer 
system.  The  applicants  explain  that  the 


•  The  proposed  exemption  provides  no  relief 
regarding  either  (a)  the  Tenant's  provision  of 
services  to  the  Funds  beyond  the  relief  provided  by 
section  408(b)|2)  of  the  Act,  or  (b)  the  Funds' 
purchases  of  additional  computer  components  from 
the  Tenant,  which  purchases  are  the  subject  of  a 
separate  exemption  application  being  developed  by 
the  applicants. 

■0  The  applicants  assert  that  the  Funds'  joint 
ownership  and  use  of  the  Building  is  exempted  by 
Prohibited  Transaction  Exemptions  78-1  and  77-10 
(repsectivety.  41  FK  12740.  March  26. 107S.  and  42 
FR  33ei«.  July  1. 1977).  The  Department  i* 
expressing  no  opinion  herein  as  to  whether  of  not 
such  sharing  of  the  Building  is  covered  by  these  two 
class  exemptions. 
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Occupancy  related  to  the  Tenant's 
performance  of  a  substantial  software 
design  project  for  the  Funds, 
necessitating  significant  on-site  time 
and  that  this  Occupancy  also  facilitated 
the  Tenant's  general  maintenance  of  the 
Funds'  computer  system.  Prior  to  July  1, 
1985  and  subsequent  to  the  execution  of 
the  software  license  agreement  on 
February  15, 1984  between  the  Funds 
and  the  Tenant,  the  Tenant  was 
permitted  to  use  an  empty  office  within 
the  Funds'  own  quarters  in  connection 
with  this  on-site  development  project. 
When  the  Funds  needed  that  office,  the 
Administrator  placed  the  Tenant's 
employees  working  on  the  project  in 
adjacent  space  subsequently  covered  by 
the  Lease.  The  Administrator  states  that 
at  the  time,  said  space  had  been 
unoccupied  for  29  months  despite  the 
Fund's  active  efforts  to  lease  same.  He 
represents  that  in  view  of  the  current 
glut  of  available  office  space  in  the 
Richmond,  Virginia  area,  it  is  not 
unusual  to  grant  several  months  free 
rent  to  new  tenants.  Although  the  Fimds 
granted  a  three-month  rental  concession 
to  another  tenant  who  took  occupancy 
of  other  premises  in  the  Building  during 
the  summer  of  1965,  the  Administrator 
states  that  the  Funds  were  not 
attempting  to  grant  a  rental  concession 
to  the  Tenant. 

5.  Mr.  Evan  A  Bauer,  a  Sofware 
systems  consultant  unrealted  to  the 
Funds,  the  Tenant,  or  GEAC,  Inc.,  makes 
the  following  representations  regarding 
commonly  accepted  practices  involving 
customers  and  vendors  of  computer 
hardware  and  software: 

(a)  It  is  customary  practice  for 
puschasers  of  computer  hardware  and 
standarized  or  "off  the  shelf'  software 
to  enter  into  an  agreement  to  purchase 
custom  or  customized  software  from  the 
same  vendor.  This  practice  normally 
provides  the  purchaser  with  the  greatest 
assurance  that  the  custom  software 
vendor  is  familiar  with  this  host 
hardware  and  software  environment. 
Over  the  life  cycle  of  a  system  it  can 
reduce  the  "finger  pointing"  problems 
associated  with  providing  support 
services  for  tightly  integrated 
components  from  multiple  vendors. 

(b)  During  the  first  month  after 
delivery  of  a  new  multi-user 
minicomputer  system  it  would  not  be 
unusual  to  have  vendor  representatives 
on-site  almost  continuously.  As 
technical  hardware  and  software  skills 
can  be  quite  specialized,  having  an 
average  of  two  or  three  different 
individual  service  calls  made  each 
business  day  during  this  period  would 
be  fairly  standard.  Some  manufacturers 
simply  put  a  multi-person  team  on-site 


for  the  first  three  to  six  weeks  in  order 
to  stabilize  the  system  and  train  the 
customers's  operations  and  user  staff. 

(c)  After  the  hardware  installation  is 
completed,  the  custom  software  design, 
development  and  testing  process  can 
continue  for  a  much  greater  length  of 
time.  Six  months  seems  to  be  well 
within  the  reasonable  range  of  time 
necessary  to  degign,  develop,  install, 
and  stabilize  custom  management 
information  system  software. 

(d)  He  knows  of  no  circumstances  in 
which  a  vendor  was  charged  for  use  of 
office  space  at  a  customers's  site.  There 
is  an  advantage  to  the  customer  in 
having  major  work  performed  on-site  in 
terms  of  project  control,  enhanced 
communications,  reduced  vendor  travel 
costs,  and  a  more  efficient  and  complete 
transfer  of  technology  from  the  vendor 
to  the  customer.  Several  large 
corporations  he  has  worked  with  in  the 
aerospace  industry  permanently  set 
aside  office  space  for  vendors  to 
encourage  their  presence  on-site. 

Mr.  Bauer  states  that  he  has  eight 
years  of  experience  in  the  design, 
development,  installation,  supp>ort.  and 
sales  of  both  standardized  and 
customized  software  systems  for  the 
government,  educational,  and 
commercial  markets.  During  that  time  he 
has  regularly  worked  both  in  joint 
ventures  and  as  a  subcontractor  with 
system  integration  companies  in  the 
provision  of  complete  turnkey  hardware 
and  software  systems.  Before  opening  a 
practice  as  an  independent  consultant 
on  software  development  and 
marketing,  he  served  as  vice  president, 
business  operations,  for  the  SEED 
Software  Corporation,  and  as  a  regional 
sales  and  support  manager  for  a 
software  operation  of  Control  Data 
Corporation. 

6.  The  Administrator  asserts  that  the 
Occupancy  relating  to  the  on-site 
development  was  necessary  in  order  to 
facilitate  communication  between  the 
office  staff  of  the  Funds  and  the 
Tenant's  personnel  and  enabled  them  to 
correct  promptly,  to  the  complete 
satisfaction  of  the  Funds,  any 
differences  resulting  from 
misunderstandings.  Believing  that  such 
on-site  development  is  commonplace  in 
the  computer  industry,  the 
Administrator  insisted  upon  this 
arrangement  and  states  that  he  would 
do  so  in  the  future  to  insure  proper  and 
efficient  project  development.  However, 
he  notes  that  if  the  proposed  exemption 
is  granted,  no  such  arrangement  would 
be  needed  in  connection  with  any  future 
development  projects  involving  the 
Tenant. 


7.  Effective  January  1, 1986,  the  Funds 
leased  to  the  Tenant  approximately  569 
square  feet  of  office  space  adjacent  to 
the  space  now  occupied  by  the  Funds. 
The  Lease  term  is  three  years,  and  the 
initial  annual  rental  is  $7,112.50  ($12.50 
per  square  foot),  payable  monthly  in 
advance  ($592.71  per  month).  The  Lease, 
as  amended,  provides  that  every  year 
following  the  first  Lease  year,  the  rent 
shall  be  increased  by  7%  over  the  rent 
for  the  preceding  year.  The  Lease  states 
that  if  the  proposed  exemption  is  not 
granted,  the  Lease  shall  be  deemed  null 
and  void  from  its  inception  and  the 
Tenant  will  vacate  the  premises 
forthwith.  The  applicants  state  that  the 
other  terms  and  conditions  of  the  Lease 
are  basically  the  same  as  those  offered 
to  all  other  tenants  in  the  Building  and 
have  been  determined  by  Virginia 
Realty  and  Development  Company  (the 
Realtor),  a  Richmond  real  estate  firm 
which  is  completely  independent  of  both 
the  Funds  and  the  Tenant.  According  to 
the  Administrator,  the  other  tenants  in 
the  Building  are  also  unrelated  to  the 
Funds. 

8.  As  the  exclusive  leasing  agent  for 
the  Building,  the  Realtor  is  responsible 
for  the  marketing,  leasing,  and 
management  of  the  Building,  including 
daily  maintenance.  The  applicants 
explain  that  the  Realtor  is  responsible 
for  monitoring  the  Lease,  for  collecting 
rental  payments  as  they  become  due, 
and  for  taking  any  appropriate  steps  to 
correct  any  default  on  the  part  of  the 
Tenant.  The  Realtor  represents  that  it  is 
actively  involved  in  the  commercial 
leasing  industry  in  the  Richmond, 
Virginia  area.  The  Realtor  asserts  that 
the  Lease  provides  for  rental  rates  at  or 
above  the  fair  market  value  of  the 
premises  leased  thereunder  to  the 
Tenant  and  that  the  other  terms  of  the 
Lease  are  not  less  favorable  to  the 
Funds  than  those  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

9.  The  applicants  represent  that  the 
Tenant  uses  the  space  leased  from  the 
Funds  as  its  executive  offices  and 
services  both  the  Funds  and  other 
customers  from  that  office.  The  Tenant 
also  maintains  its  central  office  in 
Richmond  and  services  customers  from 
that  office  as  well.  The  applicants 
represents  further  that  in  view  of  the 
present  glut  of  available  rental  property 
in  the  area  and  the  size  constraints  of 
this  particular  rental  space,  it  appears 
unlikely  that  the  Funds  will  be  able  to 
find  another  Lessee  willing  to  rent  this 
space,  particularly  at  the  rental  rate  to 
which  the  Tenant  has  agreed.  They  also 
assert  that  the  Lease  will  enable  the 
Funds  to  minimize  inconvenience  and 
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economic  loss  resulting  from  loss  of 
productive  time  when  computer 
software  problems  develop. 

10.  In  summary,  the  applicants 
represent  that  the  subject  transactions 
satisfy  the  exemption  criteria  set  forth  in 
section  408(a)  of  the  Act  because:  (a) 
The  Occupancy  was  necessitated  by  the 
significant  on-site  time  required  in 
connection  with  the  Tenant's  design  of  a 
substantial  software  project  for  the 
Funds;  (b)  the  Administrator,  who  is  not 
related  in  any  way  to  the  Tenant, 
insisted  upon  the  Occupancy  in  order  to 
insure  proper  and  efficient  project 
development,  in  accordance  with 
common  practice  in  the  computer 
industry;  (c)  the  Lease  produces  rental 
income  for  the  Funds  from  office  space 
that  has  not  yet  attracted  any  other 
potential  lessee;  (d)  according  to  the 
Realtor,  which  manages  the  Building,  is 
completely  independent  of  the  Tenant, 
and  determined  the  terms  of  the  Lease, 
the  Lease  provides  a  rental  rate  at  or 
above  the  fair  market  value  of  the 
premises  leased  thereunder  to  the 
Tenant  and  the  other  terms  of  the  Lease 
are  at  least  as  favorable  to  the  Funds  as 
those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (e) 
the  Lease  provides  for  yearly  rental 
increases  of  7%.  compounded  annually; 
(f)  the  Lease  will  be  monitored  and 
enforced  by  the  Realtor,  (g)  the 
Occupancy  and  the  Lease  have  provided 
and  will  provide  the  Funds  immediate 
access  to  computer  services  of  crucial 
importance  to  the  Funds;  and  (h)  the 
Tenant  is  a  party  in  interest  merely 
because  it  provides  nonfiduciary 
services  to  the  Funds. 

For  Further  Information  Contact:  Mrs. 
Miriam  Freund.  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
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401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washingtoa  DC  this  19th  day  of 
June  1986. 
Qliot  1.  Daniel. 

Assistanl  Administrator  for  Regulations  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor 
[FR  Doc.  86-14211  Filed  6-23-«;  8:45  am) 
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[ProMb«tMl  Transaction  ExamptfcMi  tS-TS; 
Exemption  AppHcaKon  Na  l>-5053,  at  aL] 

Grant  of  Individual  Extmptions;  First 
National  Bank  of  Chicago  Panaion 
Trust  at  aL 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Grant  of  individual  exemption. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  pubhshed  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 


persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17  1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  secton  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

First  National  Bank  of  Chicago  Pension 
Trust  (the  Plan)  Located  in  Chicago, 
Illinois 

(Prohibited  Transaction  Exemption  86-75; 
Exemption  Application  No.  D-5053) 

Exemption 

The  restrictions  of  section  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  the  purchase  by  the  Plan  of  certain 
real  property  (the  Property)  from  First 
Chicago  Building  Corporation  (the 
Building  Corp.),  a  party  in  interest  with 
respect  to  the  Plan;  (2)  the  lease  (the 
Lease)  of  the  Property  by  the  Plan  to  the 
Building  Crop.,  provided  that  the  terms 
and  conditions  of  the  subject 
transactions  are  at  least  as  favorable  to 
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the  Plan  as  those  which  the  Plan  could 
receive  in  similar  transactions  with  an 
unrelated  party;  and  (3)  the  sublease  of 
space  in  the  Property  by  the  Building 
Corp.  to  the  First  National  Bank  of 
Chicago  (the  Bank),  the  Plan  sponsor, 
provided  that  the  terms  of  the  sublease 
are  at  arm's-length  and  that  no  profit 
enures  to  the  Building  Corp.  as  a  result 
of  the  sublease. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  3, 1985  at  50  FR  35617. 

Written  Comment:  The  Department 
received  two  comments  opposing  the 
exemption  from  retirees  receiving 
benefits  under  the  Plan.  Only  one  of  the 
comments  raised  substantive  issues 
relating  to  the  proposed  exemption.  The 
commenter  objected  to  the  granting  of 
the  exemption  on  the  grounds  that  the 
Bank's  financial  condition  was  not  good 
and  therefore  made  the  transaction  an 
unreasonably  risky  investment  for  the 
Plan.  The  independent  fiduciary  for  the 
Plan  responded  that:  (1)  The  Bank's 
parent.  First  Chicago  Corporation  (FCC), 
is  the  10th  largest  banking  company  in 
the  nation  based  on  assets,  and  the  9th 
based  on  deposits;  (2)  FCC's  credit 
rating  is  good;  Moody's  Investors 
Service  currently  rates  the  various 
outstanding  issues  of  FCC's  long-term 
debt  as  either  A3  of  Baal,  which  are 
considered  "investment  grade",  which 
the  independent  fiduciary  represents  is 
suitable  for  fiduciary  accounts;  and  (3) 
FCC's  ratios  of  nonperforming  assets  to 
total  loans  and  leases,  loan-loss 
reserves  to  nonperforming  assets  and 
loan-loss  reserves  to  outstanding  loans 
were  all  at  or  above  average  for  banks 
of  similar  size  nationally,  and  the 
primary  capital  ratios  for  both  FCC  and 
the  Bank  were  above  Federal  Reserve 
Board  and  Comptroller  of  the  Currency 
requirements.  The  Bank  represents  that 
the  ratings  on  third  party  debt  secured 
by  the  Bank's  letters  of  credit  are  A  + 
for  Standard  and  Poor's  and  A-1  for 
Moody's.  On  this  basis,  the  independent 
fiduciary  represents,  the  Bank  is 
unlikely  to  default  on  its  sublease  with 
the  Building  Corp..  and  cause  the 
Building  Corp.  to  default  on  the  Lease. 

"The  independent  fiduciary  further 
represents  that,  in  the  event  of  a  default 
by  the  Bank,  the  income  from  the 
sublease  to  Walgreens,  which 
represents  67%  of  the  Building  Corp.'s 
initial  net  rent  obligation  to  the  Plan, 
would  be  unimpaired. 

In  addition,  if  the  Bank  defaults  and 
vacates  the  Property,  the  independent 
fiduciary  believes  alternative  office 
tenants  could  be  found  at  rental  rates 


sufficient  to  at  least  offset  the  loss  of  the 
Bank  as  a  tenant.  Both  the  desirable 
location  of  the  building  and  the 
substantial  renovation  completed  within 
the  past  two  years  would  result  in 
making  the  entire  building  income- 
producing  after  a  reasonable  period  of 
leasing  effort. 

The  Bank  has  also  established  an 
escrow  account,  equal  to  the  rent  owed 
by  the  Building  Corp.,  minus  Walgreen's 
sublease  rental,  for  two  months,  to  act 
as  security  for  the  Plan  in  the  event  of  a 
defeult  by  the  Bank.  In  the  event  the 
Walgreen's  sublease  is  terminated,  the 
Bank  would  increase  the  amount  in  the 
escrow  account  to  an  amount  equal  to 
the  full  two  months'  rent  from  the 
Building  Crop. 

After  due  consideration  of  the  entire 
record,  the  Department  has  decided  to 
grant  the  exemption  as  proposed. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Pacific  Lighting  Corporation  Pension 
Plan  and  Southern  California  Gas 
Company  Pension  Plan  (collectively,  the 
Plans)  Located  in  Los  Angeles,  CA 

[Prohibited  Transaction  Exemption  8fr-76; 
Exemption  Application  Nos.  D-618i  and  D- 
6182) 

Exemption 

The  restrictions  of  section  406(a]  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  The  past  retirement  of  a  certain 
mortgage  note  held  by  Aetna  Life 
Insurance  Company  (Aetna),  a  party  in 
interest  with  respect  to  the  Plans,  by 
Villa  Marina  Partners  (the  Partnership), 
a  partnership  in  which  the  Plans  own  a 
14  percent  interest,  in  connection  with 
the  purchase  by  the  Partnership  of 
certain  real  property  (the  Property);  and 
(2)  the  past  and  continuing  extension  of 
credit  by  Aetna  to  the  Partnership 
where  the  Property  was  purchased  by 
the  Partnership  subject  to  an  additional 
mortgage  note  held  by  Aetna,  provided 
the  terms  and  conditions  of  both 
transactions  were  and  are  at  least  as 
favorable  to  the  Plans  as  those 
obtainable  in  arm's  length  transactions 
with  unrelated  parties. 

Effective  Date:  This  exemption  is 
effective  March  29, 1985. 

Written  Comments:  The  Department 
received  on  written  conunent  to  the 
notice  of  proposed  exemption.  The 
commentator  objected  generally  to  the 
proposed  exemption  and  did  not  raise 
any  substantive  issues  regarding  the 
subject  transactions.  Accordingly,  after 


a  consideration  of  the  entire  record, 
including  the  comment  letter  received, 
the  Department  has  determined  to  grant 
the  exemption  as  proposed. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
2, 1986  at  51  FR  11368. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

Profit  Sharing  Plan  and  Trust  Agreement 
of  Oregon  Orthopedic  Clinic.  P.C.  (the 
Plan)  Located  in  Portland.  Oregon 

(Prohibited  Transaction  Exemption  86-77; 
Exempition  Application  No.  0-6388) 

Exemption 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  and  407(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  August  1, 1985,  to  the  past  and 
proposed  lease  of  certain  real  property 
by  the  Plan  to  the  Oregon  Orthopedic 
Clinic,  P.C,  the  sponsor  of  the  Plan, 
provided  that  such  lease  has  been  and 
will  be  on  terms  at  least  as  favorable  to 
the  Plan  as  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
29, 1986  at  51  FR  15976. 

Effective  Date:  This  exemption  is 
effective  as  of  August  1, 1985. 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Thayer  E.  and  Anne  K.  Merrill,  Ltd. 
Defined  Benefit  Pension  Plan  (the  Plan) 
Located  in  Scottsdale,  Arizona 

(Prohibited  Transaction  Exemption  86-78: 
Exemption  Application  No.  D-6509) 

Exemption 

The  restrictions  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code,  shall  not 
apply  to  the  purchase  by  the  Plan  of  a     f 
mortgage  note  (the  Note)  from  Thayer  E 
Merrill  and  Anne  K.  Merrill,  who  are  the 
sole  participants  in  and  the  trustees  of 
the  Plan  and  disqualified  persons  with 
respect  to  the  Plan.'  for  cash  in  the 


'  Because  Ttiayer  E.  Merrill  and  Anne  K.  Merrill 
are  hualiand  and  wife  and  are  Ihe  >oie  shareholders 
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amount  of  S42.812.2a  provided  that  such 
amount  does  not  exceed  the  fair  market 
value  of  the  Note  on  the  date  of  sale: 
and  (2)  the  fair  market  value  of  theNote 
on  the  Date  of  sale;  and  (2)  the  fair 
market  value  of  the  Note  constitute*  no 
more  than  25*  of  the  Plan's  net  assets 
after  its  purchase. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
6. 1986  at  51  FR  16762. 

For  Further  Information  Contact: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8196.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(cH2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  Fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)  (B)  of  the  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Tliese  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 


material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC.  this  19th  day  of 
June,  198& 
Ellioi  I.  Danial. 

Assistant  Administrator  for  Regulations  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration,  US.  Departntent  of  Labor 
[PR  Doc.  86-14212  Filed  6-23-86;  8:45  atn| 
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of  (he  plan  sponsor  ui  well  at  weH  at  the  sole 
paiiicipanls  in  the  Plan,  there  is  no  jurisdicalion 
under  Title  I  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  pursuant  to  29  CFR 
2$M.3-3(b).  However,  there  is  iunsdiction  under 
Tllte  H  of  Itie  Act  to  section  4975  of  the  Code. 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-346 A  &  364 A] 

Alabama  Power  Co.,  (Joseph  M.  Farley 
Nuclear  Power  Plant.  Units  1  &  2); 
Issuance  of  Director's  Decision  Under 
10  CFR  2.206 

On  June  29. 1984.  the  Alabama  Electric 
Cooperative,  inc.  (AEC)  filed  a  petition 
which  requested,  pursuant  to  10  CFR 
2.206,  that  the  Director  of  Nuclear 
Reactor  Regulation  take  action  to 
enforce  the  antitrust  conditions  of  the 
licenses  for  Joseph  M.  Farley  Nuclear 
Power  Plant.  For  the  reasons  set  forth  in 
a  "Director's  Decision  under  10  CFR 
2.206,"  AEC's  petition  has  been  granted 
in  part  and  denied  in  part.  The  petition 
has  been  granted  in  part  by  issuance  of 
a  Notice  of  Violation  to  the  Alabama 
Power  Company  pursuant  to  10  CFR 
2.201.  The  Director's  Decision  will  be 
filed  with  the  Secretary  for  the 
Commission's  review  in  accordance 
with  10  CFR  2.206(c).  The  Director's 
Decision  will  become  the  final  action  of 
the  agency  35  days  after  issuance, 
unless  the  Commission  on  its  own 
motion  institutes  review  of  this  decision 
within  that  time. 

Copies  of  the  "Director's  Decision 
Under  10  CFR  2.206"  and  the  "Notice  of 
Violation"  are  available  for  public 
inspection  in  the  Commission's  public 
document  room  at  1717  H  Street,  NW., 
Washington,  DC.  20555  and  in  the  local 
public  document  room  for  the  Joseph  M. 
Farley  Nuclear  Power  Plant  at  the 
George  J.  Houston  Memorial  Library,  212 
W.  Burdenshaw  Street,  Dothan. 
Alabama  36303. 

Dated  at  Bethesda,  Maryland,  this  16th  day 
of  lune,  1986. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
jFR  Doc.  86-14229  Filed  6-23.^86;  8:45  am] 
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[Declli«tNe.5»-341) 

Detroit  Edison  Co.;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Faciltiy  Operational  License  No. 
NPF-43  for  the  Fernu-2  facility,  issued  to 
Detroit  Edison  Company  (the  licensee), 
for  operation  of  the  Fermi-2  plant, 
located  in  Monroe  County,  Michigan. 

The  amendment  would  revise  the 
Fermi-2  Technical  Specifications  to 
delete  three  remote-manual  containment 
isolation  valves  from  a  list  of  primary 
containment  isolation  values.  The 
proposed  change  is  requested  to  permit 
the  physical  removal  of  the  subject 
valves  and  the  capping  of  the  lines 
inboard  of  the  present  location  of  these 
valves.  These  proposed  changes  are 
contained  in  the  licensee's  application 
for  an  amendment  to  the  Fermi-2 
Technical  Specifications  in  its  letter 
dated  February  4, 1986,  and 
supplemented  by  a  letter  dated  June  7. 
1986. 

Before  issuance  to  proposed  license 
amendments,  the  Commission. will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act)  and  the  Commission's  regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposes  determination  is  provided 
below. 

The  proposed  changes  do  not  affect 
reactor  operations  or  accident  analyses 
and  have  no  radiological  consequences. 
Therefore,  operation  in  accordance  with 
the  proposed  amendment  involves  no 
significant  hazards  consideration 
because  the  changes  will  not  (1)  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  removal 
of  the  subject  containment  isolation 
valves  and  capping  of  the  lines  actually 
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decreases  the  number  of  potential 
leakage  paths  through  the  primary 
containment;  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  no  new  possibility  for  an 
accident  is  introduced  by  physically 
removing  the  subject  valves  and  capping 
of  the  lines;  or  (3)  involve  a  significant 
reduction  in  the  margin  of  safety 
because  removal  of  these  subject  valves 
and  capping  the  lines  would  actually 
reduce  potential  leakage  fiow  paths 
through  primary  containment. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Records  Branch,  Division  of 
Rules  and  Records.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 

By  July  24, 1986,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participates  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  if  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceetiing.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 


effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  as  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  statisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards's  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effecfive,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 


that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervence  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission." 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW. 
Washington,  DC,  by  the  above  date. 
Where  peUtions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Elinor  G.  Adensam: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petifion  should  also  be 
sent  to  the  Executive  Legal  Director, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  to  John 
Flynn,  2000  Second  Avenue,  Detroit, 
Michigan  48226,  attorney  for  the 
licensee. 

NonUmely  filings  of  petitions  for  leave 
to  inter\'ene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substanUal  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
Public  Document  Room,  Monroe  County 
Library  System,  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Dated  at  Bethesda,  Maryland,  this  19th  day 
of  June  1988. 
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For  the  Nuclear  Regulatory  €k>ininis8ion. 

EUnorG.  Adansam, 

Director.  BWR  Project  Directorate  No.  X 
Division  of  BWR  Licensing. 

|FK  Doc.  86-14225  Filed  6-23-86: 8:45  ami 
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m  Mm  MittM- o<  GPU  Nuclear  (Thr«e 
Ml«  MMd  NKiMr  StMlonlinit  1); 
Adviaory  OpMon  and  Notice  of 


Back^viind 

The  Commission  decided  not  to 
reopen  the  TMI-1  restart  proceeding 
record  on  the  issue  of  licensee  officials 
Robert  Arnold's  and  Edward  Wallace's 
involvement  in  licensee's  December  5, 
1979  response  to  an  October  25, 1979 
NRC  Notice  of  Vioiation  because  the 
significance  of  the  issue,  if  any,  was 
mooted  by  licensee's  removal  of  Arnold 
and  Wallace  from  TMl-1  operations. 
The  Commission  required  hcensee  to 
notify  it  before  returning  either  of  these 
individuals  to  responsible  positions  at 
TMI-1.  CU-8&-2.  21  NRC  282.  323  (1985). 

CIJ-85-ia  22  NRC  XXXXK  (1985). 
which  was  issued  in  response  to 
Arnold's  and  Wallace's  request  for  a 
hearing  in  order  to  clear  them  of  any 
wrongdoing,  invited  interested  persons 
to  comment  on  whether  there  was  a 
reasonable  basis  to  belive  that  Arnold 
or  Wallace  knowningly,  willfully  or  with 
reckless  disregard  made  a  material  false 
statement  in  licensee's  December  5. 1979 
NOV  response.  Seven  sets  of  comments 
were  submitted.  In  addition,  Arnold  and 
Wallace  commented  on  those 
submissions  and  we  have  taken  those 
comments  into  consideration. 

Summary  and  Gondiinoa 

Advisory  Opinion 

The  Commission  finds  that  there  is  no 
reasonable  basis  to  conclude  that 
Arnold  made  a  knowing,  willful,  or 
reckless  material  false  statement  in  the 
NOV  response,  and  it  does  not  view 
AmokTs  involvement  in  the  NOV  as 
requiring  any  constraint  on  his 
employment  in  the  regulated  nuclear 
industry. 

Mr.  Arnold  has  stated  that  he  did  **not 
object  to  a  continuation  of  the 
notification  requirement"  in  CLI-85-2 
regarding  his  possible  return  to  TMI-1, 
and  that  be  did  not  "know  of  any  plans 
by  GPU  to  offer  him  a  position  involving 
TMl-1."  For  these  reasons,  the  condition 
imposed  in  CLI-85-2  is  not  changed  by 
our  finding. 


Notice  of  Hearing 

The  evidence  regarding  Wallace's 
involvement  in  possible  willful, 
knowing,  or  reckless  material  false 
statements  is  much  more  difficult  to 
evaluate.  The  Commission  understands 
that  Wallace  wants  the  Commission  to 
withdraw  the  adverse  implications 
about  his  integrity  drawn  in  various 
NRC  documens  in  the  TMI-1  restart 
proceeding,  and  to  issue  a  statement  to 
the  effect  that  there  are  no  constraints 
on  his  utilixation  in  NRC-regulated 
activities.  If  a  hearing  is  required  to 
accomphsh  this,  Wallace  requests  one. 
We  grant  Wallace's  hearing  request. 

Analysis 

A.  Context  of  Alleged  Material  False 
Statements 

In  brief,  the  NOV  alleged  that  (1) 
TMI-2  Emergency  Procedure  2202-1-5 
required  that  the  block  valve  be  closed 
if,  among  other  things,  the  valve 
discharge  line  temperature  exceeded  130 
°F,  (2)  the  temperature  had  been  180°- 
200  "F  since  October  1978.  (3)  a 
temperature  of  283  °F  was  noted  at  5:21 
on  March  28, 1979,  the  day  of  the  TMI-2 
accident,  and  (4)  the  valve  was  not 
closed  until  6:10  on  March  2S.  The  cover 
letter  to  the  NOV  pointed  out  that  this 
was  one  of  the  more  significant  issues. 
Licensee's  NOV  response  stated  that 
"EmCTgency  Procedure  2202-1.5, 
'Pressurizer  System  Failure,'  was  not 
violated  during  the  period  from  October 
1978  through  March  28, 1979 
notwithstanding  the  temperatures  of  the 
discharge  line  ftrnn  the  pilot  operated 
(electromatic)  relief  valve  ('PORV')." 
With  regard  to  the  failure  to  close  the 
valve  prior  to  March  28,  licensee's 
response  explained  that  the  procedure 
2202-1.5  described  possible  failures,  a 
number  of  "symptoms,"  and  immediate 
and  follow-ap  actions.  Licensee  asserted 
that  the  existence  of  a  single  symptom — 
elevated  temperatures — did  not  mean 
that  the  failure  existed,  but  rather  that 
conditions  should  be  examined  to 
determine  whether  the  problem  exists. 
Licensee  stated  that,  while  the 
temperatures  generally  were  170*  to 
190°,  they  did  not  appear  to  have  been 
caused  by  a  leaking  PORV.  Licensee  to 
support  this  assertion  listed  the 
following  factors: 

(1)  The  reactor  coolant  drain  tank  leak  rate 
(which  would  have  reflected  leak«  past  the 
PORV]  was  essentially  zero  through  January: 

(2)  The  increase  in  the  drain  tank  leak  rale 
after  {anuary  was  accompanied  by  a  sharp 
increase  in  the  discharge  line  temperatures 
for  the  code  relief  valves: 

(3)  "These  matters  were  discussed  by  the 
plant  stiiff.  Baaed  on  temperature  readings,  a 
determmatioi)  was  made  that  code  relief 


valve  RVIA  was  leaking"  and  a  work  request 
was  made  to  repair  this  valve: 

(4)  The  higher  temperatures  on  the  PORV 
discharge  line  occurred  even  when  the  plant 
was  in  hot  shutdown. 

Licensee  stated  that  "(tjhese  values 
make  it  clear  that  discharge  line 
temperatures  did  not.  of  themselves, 
establish  that  the  PORV  was  leaking. 
More  likely,  the  temperatures  resulted 
from  the  heating  of  the  line  by 
conductivity  from  the  pressurizer  itself." 
In  sum,  licensee  concluded  that  the 
170°-190*  temperatures  were  normal, 
and  that  the  procedure  should  have 
been  changed. 

The  NOV  response  also  contained  the 
statement  that,  "although  Metropolitan 
Edison  is  concerned  about  this  issue, 
there  is  no  indication  that  this  procedure 
or  the  history  of  the  PORV  discharge 
line  temperatures  delayed  recognition 
that  the  PORV  had  stuck  open  during 
the  course  of  the  accident." 

The  following  questions  have  been 
raised  about  the  accuracy  of  licensee's 
NOV  response.  The  response  denied 
that  the  emergency  procedure  had  been 
violated,  yet  licensee  appears  to  have 
had  information  in  its  possession  to  the 
contrary.  Some  evidence  even  indicates 
that  licensee  was  unsure  whether  the 
PORV  was  leaking,  yet  consciously 
chose  not  to  close  the  PORV  block 
valve.  It  also  appears  questionable 
whether  licensee  had  determined  prior 
to  the  accident  that  the  PORV  was  not 
leaking,  contrary  to  the  implication  in 
the  NOV  response.  Fmally,  there  is 
evidence  indicating  that  hcensee  had  in 
its  possession  information  contrary  to 
the  assertion  that  there  was  "no 
indication"  that  operators  had  been 
desensitized  by  the  elevated  tailpipe 
temperatures.  For  instance,  a  draft  of  the 
Keaten  Task  Force  Report  and  a 
licensee  report,  TDR-054,  both  available 
at  the  time  of  the  NOV  response, 
indicated  that  operators  had  been 
desensitized. 

We  will  now  address  the  knowledge 
of  Arnold  and  Wallace  regarding  this 
contrary  information,  and  whether  there 
is  any  basis  to  believe  that  either 
knowingly,  willfully,  or  recklessly  made 
material  false  statements. 

B.  Knowledge  and  Involvement  of 
Arnold  in  Questioned  Statements 

An  examination  of  the  evidence 
involves  determining  what  contrary 
information  Arnold  had  at  the  time  the 
NOV  response  was  filed,  and  inferring 
from  that  whether  he  recklessly, 
willfully,  or  knowingly  made  a  material 
false  statement  The  evidence  as  we 
evaluate  it  shows  that  Arnold  knew  of 
the  following: 
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(2)  That  the  emergency  procedure  was 
violated.  In  that  he  was  aware  that  all  of  the 
symptoms  of  a  leaking  PORV  were  present, 
the  procedure  required  closing  the  block 
valve  in  this  instance,  but  the  block  valve 
was  not  closed; 

(2)  That  there  was  leakage  from  the  top  of 
the  pressurizer,  and  that  some  operations 
personnel  were  not  sure  of  the  source  of  the 
leakage. 

In  addition,  the  following  evidence 
provides  a  possible  basis  for  inferring 
additional  knowledge  on  Arnold's  part: 

(a)  Arnold  reviewed  and  signed  the  NOV 
response — it  could  be  inferred  that  he 
carefully  studied  it  and  acquainted  himself 
with  aU  relevants  facts  in  licensee's 
possession,  in  particular 

(a)  Statements  by  Zewe.  Faust,  Frederick 
and  Millnr  indicating  a  conscious 
management  decision  was  made  to  violate 
the  procedure,  and 

(b)  Statements  by  Zewe  indicating  that 
elevated  temperatures  existed  that  may  have 
delayed  recognition  that  the  PORV  was  stuck 
open: 

(2)  A  draft  of  the  Keaten  Task  Force  Report 
stated  that  evidence  indicated  that  the 
procedure  was  violated  pursuant  to  a 
conscious  management  decision,  and  Arnold 
was  listed  on  distribution  for  that  draf)  prior 
to  the  NOV — it  could  be  inferred  that  he  read 
the  draft  before  signing  the  NOV; 

(3)  A  draft  of  the  Keaten  Task  Force  report 
and  a  licensee  report.  TDR-054.  both 
indicated  that  elevated  temperatures  existed 
and  may  have  delayed  recognition  of  the 
stuck  open  PORV.  Arnold  was  listed  on 
distribution  of  the  draft  Keaten  Report  and 
TDR-054— It  could  be  inferred  that  he  read 
Ihcm  before  signing  the  NOV. 

While  one  can  argue  whether  Arnold 
should  have,  or  must  have,  known  of 
this  information,  the  only  direct 
evidence  in  this  regard  is  his 
acknowledgment  that  he  may  have  been 
aware  of  Zewe's  statements  in  (l)(b) 
above.  The  information  in  these 
statements  is  the  same  as  in  (3).  He 
states  he  does  not  remember  seeing  the 
statements  in  the  Keaten  drafts  or  TDR- 
054.  While  inferences  are  highly 
judgmental,  we  do  not  believe  it 
reasonable  to  inier  that  Arnold,  given 
his  high  management  position,  new  of 
the  evidence  in  (l)(a),  (2),  or  (3). 

As  we  see  it  then,  the  major  issue 
regarding  Arnold  involves  the  fact  that 
he  knew  the  procedure  had  been 
viblated,  yet  the  NOV  response  denied 
that  it  had  been  violated  as  alleged. 
Arnold  now  asserts  that  the  NOV 
response  was  directed  at  the  literal 
language  of  the  NOV,  which  in  his  view 
was  that  the  procedure  had  been 
violated  solely  because  of  elevated 
discharge  line  temperatures.  Arnold 
asserts  that  elevated  temperatures  along 
did  not  require  that  the  block  valve  be 
closed,  and  that  this  was  the  point  being 
made  in  the  NOV  response. 


It  can  be  ai^ued  in  hindsight  that 
Arnold  in  the  NOV  response  should 
have  acknowledged  that  the  procedure 
was  violated,  even  if  not  for  the  reasons 
alleged  in  the  NOV.'  The  NOV  cover 
letter  identified  violation  of  this 
emergency  procedure  as  one  of  the  more 
significant  issues,  and  Arnold  was 
aware  of  sfafTs  conclusion  in  NUREG- 
0600  that  all  symptoms  of  a  leaking 
PORV  were  present.  Hence  it  can  be 
argued  that  Arnold  should  have  known 
that  the  NOV  intended  to  address  all  the 
symptoms  of  a  leaking  PORV. 

However,  in  the  absence  of 
persuasive  evidence  indicating  that 
Arnold  was  aware  of  a  conscious 
management  decision  to  violate  the 
procedure,  we  cannot  say  that  the 
argument  that  he  was  responding  to  the 
literal  language  of  the  NOV  is  inherently 
unreasonable.  Hence  we  conclude  that 
there  is  no  reasonable  basis  to  conclude 
that  Arnold  made  a  reckless,  willful  or 
knowing  material  false  statement  when 
he  responded  to  the  literal  language  of 
the  NOV  and  denied  that  the  procedure 
had  been  violated  as  alleged. 

With  regard  to  the  assertion  in  the 
NOV  response  that  it  had  been 
determined  by  licensee  that  a  code 
safety,  not  the  PORV,  was  leaking,  it  is 
now  questionable  whether  a 
determination  had  in  fact  been  made 
that  the  PORV  was  not  leaking.  The 
question  regarding  Arnold,  however,  is 
whether  he  acted  with  reckless 
disregard  for  the  truth  in  accepting 
Wallace's  representations  to  this  effect, 
given  that  Arnold  knew  that  there  was 
some  question  regarding  whether  the 
PORV  was  leaking.  The  arguments  given 
by  Wallace  are  not  facially 
unreasonable,  and  in  our  view  it  was 
reasonable  for  a  manager  in  Arnold's 
position  to  have  accepted  Wallace's 
assertions  without  personally  checking 
them. 

With  regard  to  the  other  statement  at 
issue  in  the  NOV  response — the  "no 
indication"  of  delayed  recognition — we 
also  conclude  that  the  available 
evidence  does  not  reasonably  indicate 
that  Arnold  knowingly,  willfully,  or  with 
reckless  disregard  made  a  material  false 
statement  in  accepting  Wallace's 
representations.  Arnold  apparently  was 
aware  of  statements  by  operators  that 
can  be  read  as  implying  that  they  were 
desensitized.  While  we  agree  with 
Arnold  that  the  phrase  "no  indication" 
was  "ill-chosen,"  the  statements  by  the 
operators  do  not  clearly  say  they  were 


'  This  wovkl  be  p«r*icuUrly  true  if  It  could  be 
established  thul  Arnold  wis  aware  of  the 
infomuitton  indicating  thai  there  had  t>een  a 
conscious  managment  decision  lo  violate  the 
procedure. 


desensitized,  and  Arnold's  explanation 
that  he  felt  they  did  not  recognize  the 
open  PORV  for  other  reasons  {e.g., 
expected  discharge  temperatures  greater 
than  300°)  is  reasonable.  In  the  absence 
of  persuasive  evidence  that  he  was 
aware  of  contrary  information,  we 
cannot  reasonably  conclude  that  he 
exhibited  a  reckless  disregard  for  the 
truth  in  connection  with  this  statement 
Based  on  its  review  of  the  evidence, 
the  Commission  finds  that  there  is  no 
reasonable  basis  for  concluding  that 
Arnold  knowingly,  willfully,  or 
recklessly  made  a  material  false 
statement  to  the  NRC  Accordingly,  the 
Commission  finds  that  there  are  no 
constraints  beyond  the  condition 
imposed  in  CIJ-85-2  on  Arnold's 
employment  in  NRC-licensed  activities. 

C.  Knowledge  of  and  Involvement  of 
Wallace  in  Questioned  Statements 

As  with  Arnold,  an  examination  of  the 
evidence  concerning  Wallace  involves 
determining  what  information  he  had 
that  may  have  contradicted  the  NOV 
response,  and  inferring  from  that 
whether  he  recklessly,  willfully,  or 
knowingly  made  a  material  false 
statement. 

Based  on  its  review  of  the  evidence, 
the  Commission  carmot  as  Wallace 
requests,  clear  his  name  without 
additional  evidence.  However,  the 
Commission  emphasizes  that  no  final 
judgment  has  been  made,  and  it  may  be 
that  a  full  hearing  will  not  support  the 
position  that  he  engaged  in  wrongdoing. 

The  Commission  has  therefore 
decided  to  grant  Wallace's  request  for  a 
hearing.  The  hearing  is  to  address  the 
following  questions: 

(1)  Dos  any  part  of  the  following 
statements — including  the  accompanying 
explanation — in  licensee's  December  5, 1979 
NOV  response  constitute  a  material  false 
statement; 

Metropolitan  Edision  believes  that 
Emergency  Procedure  2202.1.5.  "Pressurizer 
System  Failure",  (sicj  was  not  violated  during 
the  period  from  October  1978  Ihrotigh  March 
28, 1979  notwithstanding  the  temperatures  of 
the  discharge  hne  from  the  pitot  operated 
(electromatic)  relief  valve  ("PORV"). 
Although  this  procedure  was  understood  by 
the  plant  staff,  it  is  not  dearly  written  and 
does  not  reflect  actual  plant  conditions.  It 
will  be  changed.  However,  although 
Metropolitan  Edison  is  concerned  about  the 
issue,  there  is  no  indication  that  this 
procedure  or  the  history  of  the  PORV 
discharge  line  temperatures  delayed 
recognition  that  the  PORV  had  stuck  open 
during  the  coarse  of  the  accident 

(2)  If  there  was  a  material  false  statement 
what  knowledge  and  involvement  if  any.  did 
Wallace  have  in  making  that  statement? 

(3)  If  Wallace  knew  of  or  was  invohred  in 
making  a  material  false  statement,  does  that 
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knowledge  or  involvement  indicate  willful, 
knowing  or  reckless  conduct? 

(4)  If  Wallace  engaged  in  v«rillful,  knowing 
or  reckless  conduct,  should  there  be  any 
constraints  on  his  employment  in  NRC- 
regulated  activities?  (His  performance  to  date 
may  be  considered  in  this  connection.) 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
regulations  in  Title  10.  Code  of  Federal 
Regulations,  Part  2,  notice  is  hereby 
given  that  a  hearing  will  be  held  before 
an  Administrative  Law  Judge  to  be 
appointed  by  the  Chief  Administrative 
judge.  Atomic  Safety  and  Licensing 
Board  Panel.  The  Administrative  Law 
Judge  will  set  the  time  and  place  for  the 
hearing  and  shall  hold  prehearing 
conferences  as  necessary.  The  scope  of 
the  hearing  will  be  as  set  forth  above. 
The  hearing  will  be  conducted  pursuant 
to  the  procedures  contained  in  10  CFR 
Part  2,  Subpart  G.  Any  petitions  to 
intervene  by  persons  who  responded  by 
filing  comments  in  response  to  CLI-85- 
19  shall  be  filed  in  accordance  with  10 
CFR  2.714  and.  to  be  timely,  shall  be 
filed  within  45  days  of  the  date  of  this 
Notice.  No  other  interventions  shall  be 
permitted  except  upon  a  balancing  of 
the  factors  in  10  CFR  2.714(a)(1).  NRC 
staff  shall  participate  as  a  party.  Any 
party  who  advocates  that  Wallace  made 
a  knowing,  willful,  or  reckless  material 
false  statement  in  the  NOV  response 
shall  have  the  burden  of  going  forward 
and  persuasion.  If  no  person  intervenes 
against  Wallace  and  NRC  staff  does  not 
advocate  a  position  against  Wallace. 
then  the  proceeding  shall  be  terminated 
and  the  TMl-1  notification  requirement 
as  to  Wallace  shall  be  removed. 
Pursuant  to  10  CFR  2.785.  the 
Commission  authorizes  an  Atomic 
Safety  and  Licensing  Appeal  Board  to 
exercise  the  authority  and  perform  the 
review  functions  which  woud  otherwise 
be  exercised  and  performed  by  the 
Commission. 

The  CLl-85-2  Notification  Requirement 

The  Commission  will  not  lift  the 
notification  requirement  imposed  in 
CLI-e5-2.  For  Arnold,  there  are  no 
current  plans  to  return  Arnold  to  TMl-1 
operations  and  Arnold  does  not  object 
to  continuation  of  the  condition.  For 
Wallace,  any  further  action  regarding 
the  condition  must  await  the  conclusion 
of  a  hearing. 

Chairman  Palladino  and 
Commissioner  Asselstine  disapproved 
this  Order  in  part.  Their  separate  views 
are  attached.  The  separate  views  of 
Commissioner  Roberts  are  also 
attached. 
It  is  so  ordered. 


Dated  at  Washington.  DC  this  15th  day  of 
May.  19W. 

For  the  Commission.* 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
Separate  Vletvs  of  Chairanan  Palladino 

I  believe  that  the  Commission  should  hold 
a  hearing  for  Mr.  Arnold  as  well  as  Mr. 

The  evidence  demonstrates  a  reasonable 
basis  to  conclude  that  there  was  a  material 
false  statement,  in  that  the  licensee 
possessed  significant  information  contrary  to 
the  statements  in  the  NOV  response. 
Moreover,  there  is  information  cited  by  the 
NRC  staff  that  Mr.  Arnold  knew  that  the 
emergency  procedure  had  been  violated 
notwithstanding  that  the  NOV  response 
denied  the  violation.  Whether  this  conduct 
constitutes  reckless  behavior  is  a  matter  of 
judgment;  a  hearing  would  be  of  value  to  fully 
resolve  the  issue. 

Also  noteworthy  is  the  fact  that  Mr. 
Arnold's  explanation  for  his  denial  that  the 
emergency  procedure  had  been  violated  is 
not  the  explanation  provided  by  Mr.  Wallace 
in  his  interview  by  the  Office  of 
Investigations.  A  hearing  could  address  this 
apparent  difference  as  well. 

Finally,  I  believe  that  a  hearing  would 
provide  a  clearer  basis  for  Commission 
conclusions  with  respect  to  Mr.  Arnold  and 
would  t>e  in  the  public  interest. 

Separate  Views  of  Commissioner  Assebtine 

1  agree  in  part  and  disagree  in  part  with  the 
Commission's  order.  I  agree  with  that  portion 
of  the  order  which  grants  Mr.  Wallace  a 
hearing  and  sets  out  the  procedures  for  that 
hearing.  However.  I  cannot  support  the 
Commission's  decision  to  absolve  Mr.  Arnold 
without  holding  a  hearing.  There  appears  to 
be  enough  information  available  to  raise 
questions  about  the  extent  of  Mr.  Arnolds 
knowledge.  That  information  should  he  the 
subject  of  a  hearing. 

In  addition,  as  I  explained  in  my  separate 
views  on  CLI-85-19. 1  do  not  believe  that  Mr. 
Arnold's  involvement  in  the  preparation  of 
Metropolitan  Edison's  response  to  the 
Commission's  NOV  is  the  only  relevent  issue 
remaining.  See,  21  NRC  at  890. 1  would  have 
included  two  other  issues  for  consideration; 
TMl  leak  rate  falsifications  and  the  Parks 
discrimination  issue. 
Separate  Views  of  Commissioner  Roberts 

We  find  that  there  is  no  reasonable  basis 
for  concluding  that  Mr.  Arnold  knowingly, 
willfully,  or  recklessly  made  a  material  false 
statement.  However,  because  he  did  not  ask 
that  it  be  removed,  we  leave  in  place  the 
requirement  that  the  NRC  be  notified  prior  to 
Mr.  Arnold's  return  to  responsible  duties  at 
TMI-1. 1  see  no  reason  for  our  continuing  to 
require  notification  prior  to  Mr.  Arnold's 
retrun  to  responsible  duties  at  TMI-1. 1  would 
remove  that  single  remaining  and 

•Commissioner  A»»el»tine  was  absent  when  this 
Order  was  affirmed.  He  had  previously  disapproved 
the  Order  in  part  and  had  he  been  present  he  would 
have  afTirmed  his  prior  vote. 


meaningless  "constraint"  on  Mr.  Arnold  s 
employment  in  NRC-licensed  activities.  That 
is  what  we  said  we  intended  to  do  if  we 
determined  there  was  not  a  reasonable  basis 
for  an  unfavorable  conclusion.  CLI-e5-19.  22 
NRC  889. 
[PR  Doc.  86-14235  Filed  &-23-86:  8:45  amj 

WLUNO  COOC  7590-01-il  


(Docket  No.  50-331] 

Iowa  Electric  Light  and  Power  Co.; 
Transfer  of  Control  of  License 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(Commission)  is  considering  approval 
under  10  CFR  50.80  of  the  transfer  of 
control  of  the  license  for  Duane  Arnold 
to  IE  Industries.  Inc..  a  holding  company. 
The  current  licensee.  Iowa  Electric  Light 
and  Power  (lELP)  will  remain  as  holder 
of  the  license.  By  letter  dated  May  20. 
1986.  lELP  informed  the  Commission 
that  IE  Industries.  Inc.  has  been 
incorporated  under  the  laws  of  the  State 
of  Iowa  and  its  Registration  Statement 
has  been  approved  by  the  Securities  and 
Exchange  Commission.  That  letter  also 
advised  the  Commission  that  IE 
Industries.  Inc..  will  become  the  sole 
holder  for  lELP  stock,  and  the  current 
holders  of  shares  of  lELP  common  stock 
will  become  holders  of  shares  of  the 
common  stock  of  IE  Industries.  Inc..  on  a 
share-for-share  basis. 

Pursuant  to  10  CFR  50.80  the 
Commission  may  approve  the  transfer  of 
control  of  a  license,  after  notice  to 
interested  persons,  upon  the 
Commission's  determination  that  the 
holder  of  the  license  following  the 
transfer  of  control  is  qualified  to  have 
the  control  of  the  license  and  the 
transfer  of  the  control  is  otherwise 
consistent  with  applicable  provisions  of 
law.  regulations  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  the 
subject  transfer,  see  letter  from  lELP.  of 
May  20, 1986,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC  and  at  the  Cedar 
Rapids  Public  Ubrary.  500  First  Street. 
SE.  Cedar  Rapids.  Iowa  52401. 

Dated  at  Bethesda,  Maryland  this  18  day  of 
|une  1986. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  Muller, 

Director.  BWR  Project  Directorate  »2. 
Division  of  BWR  Licensing. 
(FR  Doc.  66-14224  Filed  6-2a-86:  8:45  am| 
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(Docket  No.  30-02«71  Ucenm  No.  37-<X»»- 
01  EA-86-40] 

ht  tlw  Matter  of  Mercy  Hospltaf;  WHfces 
Barre,  Pennaylvalna  18765;  Orders  To 
Show  Cause  Why  the  License  Should 
Not  Be  Modified 


Mercy  Hospital.  Wilkes  Barre, 
Peruisylvania  (the  licensee /hospital)  is 
the  holder  of  specific  byproduct  material 
License  No.  37-00897-01  (the  license) 
issued  by  the  issued  by  the  Nuclear 
Regulatory  Commission  (the 
Commission  or  the  NRC)  pursuant  to  10 
CFR  Parts  30  and  35.  The  license 
authorizes  the  use  of 
radiopharmaceuticals  to  perform 
diagnostic  and  therapeutic  procedures 
listed  in  Groups  I-IV  of  Schedule  A,  10 
CFR  35.100.  The  license  was  originally 
issued  on  July  25, 1956;  was  most 
recently  renewed  on  June  17, 1985:  and 
is  due  to  expire  on  June  30. 1990. 

0 

During  an  NRC  inspection  at  the 
licensee's  facility  on  July  17, 1985,  the 
NRC  inspectors  attempted  to  ascertain 
the  validity  of  an  anonymous  allegation 
received  by  the  NRC  Region  I  o^ice  that 
a  diagnostic  misadministration  by  Ms. 
Carol  T.  Carter,  the  licensee's  Chief 
Nuclear  Medicine  Technician,  had 
occurred  at  the  facility  on  May  8, 1985 
and  was  not  reported  to  either  the  NRC 
or  the  patient's  referring  physician  as 
required.  In  response  to  questions  by  the 
NRC  inspectors  during  the  July  1985 
inspection.  Ms.  Carter  told  the  NRC 
inspectors  that  the  hospital  had  not  had 
any  misadministrations  since  June  1984. 

Subsequently,  in  an  interview 
conducted  under  oath  with  investigators 
from  the  NRC  Office  of  Investigations 
(OI)  on  August  7, 1985  and  in  a  sworn 
statement  dated  August  14. 1985  and 
provided  to  the  investigators,  Ms.  Carter 
admitted  that  (1)  a  misadministration 
had  occurred  on  May  8. 1985;  (2)  she 
deliberately  was  not  truthful  with  NRC 
inspectors  on  July  17, 1985  when 
questioned  regarding  the 
misadministration:  and  (3)  the  reason  for 
her  actions  was  the  fact  that  the 
Medical  Director  of  Radiology,  who  is 
also  the  Radiation  Safety  Officer  (RSO). 
had  told  her  via  a  hospital  radiologist 
not  to  report  the  misadministration. 

m 

On  August  7. 1985,  the  NRC  OI 
investigators  conducted  an  interview 
under  oath  with  Dr.  Saivatore  M. 
Imperiale,  the  RSO.  During  the 
interview.  Dr.  Imperiale  admitted  that  he 
was  informed  in  May  1985  by  Ms.  Carter 
via  a  hospital  radiologist  that  a 
diagnostic  misadministration  had 
occurred  at  the  hospital  and  that  he 


knew  at  the  time  that  the 
misadministration  was  required  to  be 
reported  to  the  NRC  but  Dr.  Imperiale 
told  his  staff  not  to  do  anything  because 
he  did  not  think  the  incident  was  that 
serious.  Dr.  Imperiale  also  stated  that  he 
did  not  recall  all  the  reasons  behind  his 
decision.  Dr.  Imperiale  reiterated  these 
statements  in  a  sworn  statement 
provided  to  the  OI  investigators  on 
August  15. 1985. 

IV 

The  willful  violation  of  NRC 
requirements  by  Dr.  Imperiale  in 
deliberately  not  reportirig  the 
misadministration  to  the  NRC  and  the 
patient's  referring  physician  as  required 
and  the  willful  actions  of  Ms.  Carter. 
Chief  Nuclear  Medicine  Teclmiciaa,  in 
not  being  truthful  with  the  NRC 
inspectors,  raise  questions  whether  the 
licensee  will  comply  with  Commission 
requirements  and  the  conditions  of  the 
license  while  Dr.  Imperiale  and  Ms. 
Carter  have  any  responsibility  for  the 
performance  or  supervision  of  licensed 
activities. 


Accordingly,  pursuant  to  sections  81. 
161b,  and  186  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.202  aiui  Parts  30  and  35.  it  is  hereby 
ordered  that  the  licensee  shall: 

Show  cause,  in  a  manner  hereinafter 
provided,  why  License  No.  37-00897-01 
should  not  be  modified  to  prohibit  Dr. 
Saivatore  M.  Imperiale  and  Ms.  Carol  T. 
Carter  from  serving  in  any  capacity  involving 
the  performance  or  supervision  of  any 
licensed  activities. 

VI 

The  Hcensee  may  show  cause,  within 
25  days  of  the  date  of  issuance  of  this 
Order,  as  required  by  section  V  above, 
by  filing  a  written  answer  under  oath  or 
a^umation  setting  forth  the  matter  of 
fact  and  law  on  which  the  Ucensee  relies 
to  demonstrate  that  prohibition  of  these 
two  individuals  from  performance  and 
supervision  of  licensed  activities  is  not 
warranted.  The  licensee  may  answer,  as 
provided  in  10  CFR  2.202(d).  by 
consenting  to  the  entry  of  an  order  in 
substantially  the  form  proposed  in  this 
Order,  in  which  case  the  license  will  be 
modified  in  the  manner  stated  in  section 
V.  If  the  licensee  fails  to  file  an  answer 
within  the  specified  time,  the  Director, 
Office  of  Inspection  and  Enforcement, 
may  issue  without  further  notice  an 
Order  modifying  the  license  as 
described  above. 

VII 

The  licensee  or  any  other  person 
adversely  affected  by  this  Order  may 
request  a  hearing  within  25  days  after 


issuance  of  this  Order.  Any  answer  to 
this  Order  or  any  request  for  hearing 
shall  be  submitted  to  the  Director.  Office 
of  Inspection  and  Enforcement,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Copies  shall  also 
be  sent  to  the  Executive  Legal  Director 
at  the  same  address  and  to  the  Regional 
Administrator,  U.S.  Nuclear  Regulatory 
Commission,  Region  I,  631  Park  Avenue. 
King  of  Prussia,  Pennsylvania  19406.  If  a 
hearing  is  requested,  the  Commission 
will  issue  an  order  designating  the  time 
and  place  of  any  hearing.  If  a  hearing  is 
held,  the  issue  to  be  considered  at  such 
hearing  shall  be: 

Whether,  on  the  basis  of  the  matters  set 
forth  in  this  Order,  License  No.  37-00897-01 
should  be  modified  in  the  manner  set  forth  in 
Section  V  of  this  Order. 

For  the  Nuclear  Regulatory  Commission. 

Dated:  at  Bethesda.  Maryland  the  17th  day 
of  June.  1986 

James  M.  Taylor, 

Director.  Officer  of  Inspection  and 

Enforcement 

(FR  Doc.  86-14227-  Filed  6-23-86;  8:45  am] 

BtUJMG  COOC  7SM-«1-M 


I  Docket  No*.  S0-Z7S-OLA  and  50-323- 
OLA) 

Pacific  Gas  and  Electric  Co.  (Diablo 
Canyon  Nuctear  Power  Plant,  Units  1 
and  2);  Assignntent  of  Atomic  Safety 
and  Licensing  Appeal  Board 

Notice  is  hereby  given  that,  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a),  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  assigned  the  following  Panel 
members  to  serve  as  the  Atomic  Safety 
and  Licensing  Appeal  Board  for  this 
operating  license  amendment 
proceeding: 

Christine  H.  Kohl,  Chairman 

Gary  J.  Edles 

Dr.  Reginald  L  Gotchy 

Dated:  June  18, 1986 
C.  Jean  Shoemaker. 
Secretary  to  the  Appeal  Board. 
[FR  Doc.  86-14234  Filed  6-24-66: 6:45  amj 

BHXMQ  COOC  7SM-et-a 


[DociMt  No.  30-151 10  Ucenae  No.  37- 
19452-01  EA  86-411 

In  ttte  Matter  of  VMey  Radiology 
Associatss,  Inc;  Kingston, 
Pennsytvania;  Order  to  Show  Cause 
Why  the  License  Should  Not  be 
Modified 

I 

Valley  Radiology  Associates.  Inc., 
Kingston.  Pennsylvania  (the  licensee)  is 
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the  holder  of  specific  byproduct  material 
License  No.  37-18452-01  (the  license) 
issued  by  the  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
pursuant  to  10  CFR  Parts  30  and  35.  The 
license  authorizes  the  use  of 
radiopharmaceuticals  to  perform 
diagnostic  procedures  listed  in  Groups 
I-IIl  of  Schedule  A.  10  CFR  35.100.  and 
also  to  perform  in  vitro  studies.  The 
license  was  originally  issued  on  June  4, 
1979,  was  most  recently  renewed  on 
November  30. 1984,  and  is  due  to  expire 
on  December  31, 1989.  Dr.  Salvatore  E. 
Imperiale  is  listed  on  the  license  as  an 
authorized  user  of  licensed  material. 

II 

As  a  result  of  an  NRC  inspection  and 
investigation  at  Mercy  Hospital  in 
Wilkes  Barre.  Pennsylvania,  where  Dr. 
Imperiale  is  also  employed  as  the 
Medical  Director  of  Radiology  and  the 
Radiation  Safety  Officer,  the  NRC 
determined  that  Dr.  Imperiale  knew  that 
a  diagnostic  misadministration  had 
occurred  at  the  hospital  in  May  1985  and 
knew  that  the  incident  should  have  been 
reported  to  the  NRC.  but  told  his  staff 
not  to  do  anything  regarding  the 
reporting  of  the  misadministration 
because  he  did  not  think  the  incident 
was  that  serious. 

Dr.  Imperiale  admitted  this  in  an 
interview  conducted  under  oath  with  an 
NRC  investigator  on  August  7. 1985  and 
in  a  sworn  statement  dated  August  15, 
1985.  provided  to  the  NRC  investigators. 
During  the  interview.  Dr.  Imperiale  also 
stated  that  he  did  not  recall  all  his 
reasons  for  his  decision. 

Ill 

The  willful  violation  of  NRC 
requirements  by  Dr.  Imperiale.  while 
performing  licensed  activities  at  Mercy 
Hospital,  raises  serious  questions 
whether  the  licensee  will  comply  with 
Commission  requirements  while  Dr. 
Imperiale  has  any  responsibility  for  the 
performance  or  supervision  of  licensed 
activities. 

IV 

Accordingly,  pursuant  to  sections  81. 
161b.  and  186  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.202  and  Parts  30  and  35,  it  is  hereby 
ordered  that  the  licensee  shall: 

Show  cause,  in  a  manner  herein  after 
provided,  why  License  No.  37-18452-01 
should  not  he  modified  to  prohibit  Dr. 
Salvatore  M.  Imperiale  from  8er\'ing  in  any 
capacity  involving  the  performance  or 
supervision  of  licensed  activities. 


The  licensee  may  show  cause,  within 
25  days  of  the  date  of  issuance  of  this 
Order,  as  required  by  section  IV  above, 
by  filing  a  written  answer  under  oath  or 
affirmation  setting  forth  the  matter  of 
fact  and  law  on  which  the  licensee  relies 
to  demonstrate  that  prohibition  of  this 
individual  from  performance  or 
supervision  of  licensed  activities  in  not 
warranted.  The  licensee  may  answer,  as 
provided  in  10  CFR  2.202(d).  by 
consenting  to  the  entry  of  an  order  in 
substantially  the  form  proposed  in  this 
Order.  If  the  licensee  fails  to  file  an 
answer  within  the  specified  time,  the 
Director.  Office  of  Inspection  and 
Enforcement,  may  issue  without  further 
notice  an  Order  modifying  the  license  as 
described  above. 

VI 

The  licensee  or  any  other  person 
adversely  affected  by  this  Oirder  may 
request  a  hearing  within  25  days  after 
issuance  of  this  Order.  Any  answer  to 
this  Order  or  any  request  for  hearing 
shall  be  submitted  to  the  Director,  Office 
of  Inspection  and  Enforcement.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Copies  also  shall 
be  sent  to  the  Executive  Legal  Director 
at  the  same  address  and  to  the  Regional 
Administrator,  U.S.  Nuclear  Regulatory 
Commission.  Region  I.  631  Park  Avenue. 
King  of  Prussia,  Pennsylvania  19406.  If  a 
hearing  is  requested,  the  Commissioif 
will  issue  an  order  designating  the  time 
and  place  of  any  hearing.  If  a  hearing  is 
held,  the  issue  to  be  considered  at  such 
hearing  shall  be: 

Whether,  on  the  basis  of  the  matters 
set  forth  in  this  Order,  License  No.  37- 
18452-01  should  be  modified  in  the 
manner  set  forth  in  Section  IV  of  this 
Order. 

Dated  at  Bethesda.  Maryland,  this  17th  day 
of  June  1986. 

For  the  Nuclear  Regulatory  Commission. 
fames  M.  Taylor, 
Director.  Office  of  Inspection  and 
Enforcement 
[FR  Doc.  86-14228  Filed  6-23-88;  8:45  am] 

■lUJNQ  COOC  7«M-0VM 

Advisory  Committee  on  Reactor 
Safeguards;  IMeeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  July 
10-12. 1986.  in  Room  1046. 1717  H  Street. 
NW.,  Washington.  DC.  Notice  of  this 
meeting  was  published  in  the  Federal 
Register  on  May  19. 1966. 


Thursday.  July  10,  1986 

8:30  A.M.-8:45  A.M.:  Report  ofACRS 
Chairman  (Open)— The  ACRS  Chairman 
will  report  briefly  regarding  items  of 
current  interest  to  the  Committee. 

8:45  A.M.-9:15  A.M.  Requirements  for 
Future  Standard  Plants  (Open)— The 
members  will  hear  and  discuss  a  report 
by  representatives  of  the  NRC  Staff  and 
the  Electric  Power  Research  Institute 
regarding  the  joint  effort  to  develop  a  set 
of  applicable  requirements  for  future 
standarized  nuclear  power  plants. 

9:15  A.M.-12:30  P.M.  and  1:30  P.M.— 
2:30  P.M.:  Proposed  NRC  Policy 
Statement  Regarding  Standardized 
Nuclear  Power  Plants  (Open) — The 
members  will  consider  the  proposed 
NRC  policy  statement  on  standardized 
nuclear  power  plants.  Representatives 
of  the  NRC  Staff  will  make 
presentations  and  participate  in  the 
discussion  to  the  degree  considered 
appropriate. 

2:30  P.M.-5:30  P.M.:  TV  A  Nuclear 
Activities  (Open)— The  Conunittee  will 
hear  reports  from  representatives  of  the 
NRC  Staff  and  the  Tennessee  Valley 
Authority  regarding  the  proposed 
reorganization  of  the  TV  A  nuclear 
organization  to  deal  with  nuclear  power 
plant  problems. 

5:30  P.M.-6:30  P.M.:  Nuclear  Power 
Plant  Auxiliary  Systems  (Open)--The 
members  will  hear  a  report  from  its 
subcommittee  regarding  provisions  in 
nuclear  power  plants  to  provide 
protection  against  fires. 

Friday,  July  11,  1986 

8:30  A.M.-1:30  A.M.:  Davis-Besse 
Nuclear  Power  Plant.  Unit  1  (Open/ 
Closed) — The  members  will  hear 
presentations  from  representative  of  the 
NRC  Staff  and  the  licensee  as 
appropriate  regarding  the  corrective 
action  and  restart  of  this  imit  following 
the  loss  of  feedwater  incident  on  June  9, 
1985. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  this  facility. 

11:30  A.M.-l.iX)  P.M.:  Technical 
Specifications  for  Nuclear  Power  Plants 
(Open) — The  Committee  will  consider  a 
proposed  NRC  policy  statement 
regarding  the  nature  of  technical 
specifications  for  nuclear  power  plants. 
Representatives  of  the  NRC  Staff  will 
brief  the  ACRS  members  regarding  this 
matter. 

2:00P.M.— 3:00  P.M.:  Future  ACRS 
Activities  (Open/Closed) — ^The 
members  will  discuss  anticipated  ACRS 
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activity  and  proposed  topics  for 
consideration.  This  session  may  include 
a  briefing  regarding  a  postulated 
scenario  for  the  nuclear  power  plant 
accident  at  the  Chernobyl  Nuclear 
Station. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  classified 
information  related  to  matters  being 
discussed. 

3:00  P.M.-5:30  P.M.:  B&W  Nuclear 
Power  Plants  (Open) — The  members 
will  hear  reports  for  representatives  of 
the  NRC  Staff  and  the  B&W  Owners 
Group  regarding  proposed  plans  for  the 
evaluation  of  the  long-term  safety  of 
B&W  nuclear  power  plants. 

5:30  P.M.-6:30  P.M.:  Reactivation  of 
Deferred  or  Cancelled  Nuclear  Power 
Plants  (Open) — The  members  will  hear 
a  briefing  regarding  factors  to  be 
considered  in  the  reactivation  of 
deferred  or  cancelled  nuclear  power 
plants. 

6:30  P.M.-7:00  P.M.:  Nomination  of 
ACRS  Member  (Closed) — The  members 
will  discuss  the  qualification  of 
candidates  proposed  for  appointment  to 
the  ACRS. 

This  session  will  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.Saturday,  July  12,  1986 

8:30  A.M.-12.-00  Noon:  Preparation  of 
ACRS  Reports  to  the  Nuclear 
Regulatory  Commission  (Open/ 
Closed) — The  members  will  discuss 
proposed  reports  to  the  NRC  regarding 
matters  considered  during  this  meeting. 
Portions  of  this  session  will  be  closed 
as  required  to  discuss  Proprietary 
Information  applicable  to  the  matters 
being  discussed. 

1:00  P.M.-2:30  P.M.:  Activities  of 
ACRS  Subcommittees  (Open)— ACRS 
subcommittee  chairmen  will  report  to 
the  Committee  regarding  the  status  of 
designated  subcommittee  assignments 
including  proposed  revisions  to  NRC 
Regulatory  Guides,  NRC  activities 
regarding  chilled  water  systems  in 
nuclear  power  plants,  and  the  reliability 
and  performance  of  nuclear  power  plant 
control  room  heating,  cooling,  and 
ventilating  systems. 

2:30  P.M.-3:30  P.M.  Preparation  of 
.ACRS  Reports  to  the  NRC  (Open/ 
Closed) — The  members  will  complete 
discussion  of  matters  considered  during 
this  meeting. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  Proprietary 
Information  applicable  to  the  matters 
being  discussed. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 


October  2, 1985  (50  FR  191).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  televisions  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director, 
R.F.  Fraley,  prior  to  the  meeting.  In  view 
of  the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
AGRA  Executive  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L.  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
Proprietary  Information  (5  U.S.C. 
552b(c)(4))  applicable  to  the  facilities 
being  discussed,  information  the  release 
of  which  would  represent  a  clearly 
unwarranted  invasion  of  personal 
privacy  (S  U.S.C.  552b(c)(e)).  classified 
data  (5  U.S.C.  552b(c)(l)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265). 
between  8:15  AJ^.  and  5:00  P.M. 

Dated:  |une  19,  IMS 
John  C  Hoyla, 

Advisory  Committee  Management  Officer. 
[FR  Doc  86-14230  Piled  6-23-48:  &-46  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Sut>commma«  on 
Improved  LWR  Designs;  Meeting 

The  ACRS  Subcommittee  on  Improved 
LWR  Designs  will  hold  a  meeting  on  )uly 
9. 1986.  Room  1046. 1717  H  Street  NW.. 
Washington,  DC. 


The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  July  ft  1986— 8:30  A.M. 
until  12.-00  Noon 

The  Subcommittee  will  be  briefed  and 
discuss  the  following  topics:  (1)  The 
Standardization  Policy  Statement.  (2) 
proposed  changes  to  10  CFR  50.  and  (3) 
the  EPRI  Advanced  Light  Water 
Requirements  documents. 

Oral  statements  may  be  presented  by 
the  members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee,  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  Is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initital  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  Interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  l>e 
obtained  by  a  prepaid  telephone  caU  to 
the  cognizant  ACRS  staff  member.  Mr. 
Herman  Alderman  (telepohne  202/634- 
1413)  between  8:15  A.M.  and  6«)  P.M. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  one  of  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedules, 
etc..  which  may  have  occurred. 

Dated:  |une  17. 19e& 
Morton  W.  LUMikin, 
Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  86-14231  Filed  S-23-86:  B.-4S  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Metal 
Componente;  Meeting 

The  ACRS  Subcommittee  on  Metal 
ComponenU  will  hold  a  meeting  on  July 
1  and  2, 1986,  at  Battelle  Columbus 
Laboratory.  Conference  Room  G.  505 
King  Avenue.  Columbus.  OH. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows;  Tuesday,  J\Jy  1, 1986 — 
8:30  A.M.  until  the  conclusion  of 
business  Wednesday.  )uly  2, 1986—8:30 
A.M.  until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
RES  degraded  piping  program  being 
performed  at  the  Battelle  Columbus 
Laboratories. 

Oral  statement  may  be  presented  by 
members  of  the  public  with  concurrence 
of  the  Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Subconunittee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS  staff 
members  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  alloted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  Igne  (telephone  202/634-1414) 
between  8:15  A.M.  and  5.W  P.M.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 


Dated:  |une  19. 1986. 
MortoB  W.  Ubaikin. 

Assistant  Executive  Director  for  Project 

Review. 

(FR  Doc.  B6-14232  Tiled  6-23-88;  &45  am) 
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Dated:  June  19. 1966. 
Morton  W.  Ubaridn. 

Assistant  Executive  Director  for  Profect 

Review. 

(FR  Doc.  86-14233  Filed  6-23-88;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Plant 
Operating  Procedures,  Meeting 

Th  ACRS  Subcommittee  on  Plant 
Operating  Procedures  will  hold  a 
meeting  on  July  1, 1986.  Room  1046, 1717 
H  Street,  NW..  Washington,  DC 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows;  Tuesday,  July  1, 
19B6—1.-00  P.M.  until  5:00  PJ>1 

The  Subcommittee  will  review  a 
"Proposed  Commission  Paper  on 
Technical  Specifications." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Pnsons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  the  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
John  O.  Schiffgens  (telephone  202/634- 
1413)  between  8:15  A.M.  and  5:00  P.M. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  one  of  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc. 
which  may  have  occurred. 


[Docket  No.  40-8027] 

NRC  Meetings  Regarding  Resumption 
of  Operation  for  Sequoyati  Fuels 
Corporation,  Gore,  OK 

agency:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  meeting. 

summary:  Meetings  will  be  held  by  the 
Nuclear  Regulatory  Commission  (NRC) 
to  solicit  information  from  members  of 
the  public  about  issues  which  they 
would  like  to  have  the  NRC  consider 
during  its  review  of  the  proposal  from 
Sequoyah  Fuels  Corporation  to  restart 
UFs  production  at  the  Sequoyah  Fuels 
Facility  in  Gore.  Oklahoma.  Since  an 
accident  which  occurred  at  the  facility 
on  January  4. 1988.  involving  rupture  of  a 
UF«  cylinder,  operation  of  the  facility 
has  been  suspended. 
DATES:  July  a  1986,  7  p.m.  to  10  p.m.  and 
July  9. 1986, 10  a.m.  to  12  noon. 
ADDRESS:  Brooks-Cawhorne 
Gymnasium,  Gore.  Oklahoma. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Crow.  (301)  427-4309. 
SUPPLEMENTARY  INFORMATION:  The 

scope  of  the  meeting  includes  matters 
such  as  emergency  response,  effluents, 
and  any  other  issues  related  to  the 
resumption  of  operation  of  the  UF» 
facility.  Statemente  by  the  public  are 
being  limited  to  3  minutes  per  individual 
and  6  minutes  per  group.  The  public 
meeting  does  not  include  issues 
associated  with  the  two  hearings 
pending  before  the  Nuclear  Regulatory 
Commission's  Atomic  Safety  and 
Licensing  Board  (ASLB),  namely,  the 
applications  relating  to  the  proposed 
UF«  to  UF«  production  and  solid  waste 
disposal.  Both  of  these  matters  will  be 
dealt  with  in  separate  public  hearings 
conducted  by  the  ASLB. 

Dated  at  Silver  Spring,  Maryland,  thi«  17th 
day  of  )une,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Ridiafd  E.  Cunningham. 
Director.  Division  of  Fuel  Cycle  and  Material 
Safety.  Office  of  Nuclear  Material  Safety  and 
Safeguards. 

(FR  Doc  86-14226  Filed  8-23-86;  8:45  am) 
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Governors'  Designees  Receiving 
Advance  Notification  of 
Transportation  of  Nuclear  Waste 

On  January  6. 1982,  the  Nuclear 
Regulatory  Commission  (NRC) 
published  in  the  Federal  Register,  as 
final,  certain  amendments  to  10  CFR 
Parts  71  and  73  (effective  July  6, 1982). 
which  require  advance  notification  to 
Governors  or  their  designees  concerning 
transportation  of  certain  shipments  of 
nuclear  waste  and  spent  fuel.  The 
advance  notification  covered  in  Part  73 
is  for  spent  nuclear  reactor  fuel 
shipments  and  the  notification  for  Part 
71  is  for  large  quantity  shipments  of 
radioactive  waste  (and  of  spent  nuclear 
reactor  fuel  not  covered  under  the  final 
amendment  to  10  CFR  Part  73). 

The  following  list  updates  the  names, 
addresses  and  telephone  numbers  of 
those  individuals  in  each  State  who  are 
responsible  for  receiving  information  on 
nuclear  waste  shipments.  The  list  will 
be  published  annually  in  the  Federal 
Register  on  or  about  June  30.  to  reflect 
any  changes  in  information. 


Individuals  Receiving  Advance  NotifncATioN 
OF  NtxxEAR  Waste  Shipments 


Afizom... 


CtKenHm. 


171 


CtiL  Byran  ^Mcotl, 
Diraclor.  AMiam* 
DapMtrMni  of  Public 
SaMy.  P.O  Ben  isti, 
Montgonwry,  AL 

setas-oeoi,  (205) 

261-4378. 

Mr.  BHROM. 


at 

Efwvonnwnlil 
ConMrvMon,  Pouch  0, 

junMu.  AK  seen. 

(B07)  40S-2eOO. 

Chtftos  F.  Tsdioitl 
Dkvdof .  Aimntt 
RKMkm  RagiMMty 
Agency.  4814  SouVt  40 
Skaat  Pnoanbt.  AZ 
85040.(802)256- 
4845.  AMr  hows: 
(602)900-4862. 

E.F.  IMtoon,  Dvsdof, 
Raditbon  Conkoi  and 
EffMfOoncy 


Proflrwns,  AikantM 

4815  WmI  Mvkhwi 
8kM«.  Un*  Rock.  Aft 
72201.(501)861- 
2301.  AIMr  hours: 
(501)  061-2136  or 
861-2000 
L.M.  Short  ChM. 
CflMomIS  Hl^wwoy 
Patrol,  P.O-  Bob 
•42888.  Sauiiwnla 
CA  84298-0001,  (B18| 
445-32S3 


Pwt73 


Sanw. 


Oa 


00. 


Do 


Oo 


Individuals  Receiving  Advance  Notification 
OF  Nuclear  Waste  Shipments— Continued 


Slatas 


Colorado.. 


ConnaclKUI.. 


FkxKta.. 


Georgia.. 


Part  71 


Captain  Lonnie  J. 
Westphal.  Olficef  In 
Charge.  Staff  Service* 
Branch.  Colorado  Stale 
Patrol,  1325  S. 
Colorado  Blvd..  BMg. 
7008,  Derrver,  CO 
80222.  (3031  681- 
8107,  After  hours 
(303)  757-9422 

The  Honorable  Stanley  J 
Pac,  Commissioner. 
Depanment  of 
Environmental 
Protection.  State  OHioa 
BuMmg.  165  Capilol 
Avenue,  Hartford.  CT 
06106.  (203)  566-2110. 

Edward  J.  Sleiner. 
Secretary.  Department 
o(  Public  Safety 
INghiiicy  Adminislration 
Bulding.  PO  Box  818. 
Dover.  OE  19903. 
(302)  736-4321. 

Harlan  Keaton.  Public 
Health  Phywost 
Manager.  Office  of 
Radialion  Control. 
Department  ol  HeaNh 
t  Rehabilitative 
Service*.  P.O  Box 
15490.  Orlando.  FL 
32656.  (305)  299-0580 

Ken  M.  Copeland, 
Oreclor  ol  ttw  Offioa 
of  Permits  and 
Enforcement.  Georgia 
Department  of 
Traraportabon,  940 
Virginia  Avenue. 
HapeviMa.  GA  30354. 
(404)  656-5436. 

James  K  Ikeda.  Deputy 
Director  tor 
Environmental  Heatlh, 
Oepwtment  of  HeaWv 
P  O  Box  3378. 
Honolulu.  HI  96613. 
(808)  548-4139 

Robert  0.  Funderburg. 
Manager.  Radialion 
Control  Section. 
Depertmenl  of  HeaOh 
8  Welfare  Division  of 
Environment.  450  W. 
State.  5th  Floor. 
Statefwuse.  Boise,  K> 
83720.  (208)  334- 
4107.  Aher  hours: 
(208)362-5260. 

Dr.  Tarry  Lash.  DIreclor. 
Mnof*  Depwtment  of 
Nudaw  Salaly.  1035 
Omar  Parti  Onve.  58) 
Floor.  SpnngfwM.  It 
62704.  (217)  546-8100. 

Jofvi  T.  Sheftle, 


Su»e  PolK«.  XI  Stale 
Office  BuMing.  100 
North  Senate  Avenue. 
Mtonapoli*.  IN  46204. 
(317)232-8248(24 
hours). 
John  0  Crandal. 
Dveclor.  Office  of 
Daaster  Services. 
Hoover  State  Oflios 
Bulding.  Des  Moinea, 
lA  50310,  (615)  281- 
3231. 


Part  73 


Oo. 


Do. 


Do 


Do. 


Do. 


INDIVIDUALS  RECEIVINO  ADVANCE  NOTIFICATION 

OF  Nuclear  Waste  Shipments— Continued 


States 


Kentucky.. 


Part  71 


Mvyfand.. 


Do 


Do. 


Da 


Da 


Do. 


Massacfwselis. 


Leon  H.  MannajL  PE. 
Admmistralor. 
RadK)logicai  Systems. 
The  Adfutant  General's 
Department  Omson  of 
Emergency 

Preparedness,  P.OBoa 
C-300,  Topaka.  KS 
86601.  (913)  233- 
9253.  Ext  321 

DonaU  R  Hughes.  Sr.. 
Manager.  Radialion 
Control,  Depanmanl  lor 
Health  Services.  275 
East  Mam  Street 
Franklort.  KY  40621. 
(502)  564-3700 

Col.  Wley  D  McConnick. 
Head.  Lousiana  Stale 
Polos,  26S  South 
Foster  Dnve,  P  O  Box 
66614,  Baton  Rouge. 
LA  70896.  (504)  925- 
6117 

Chief  of  the  Suie  Pokes, 
Maine  Dept  o)  PuMc 
Safety,  Statehouse— 
Slabon  #42,  Augusta. 
ME  04333.  (207)  289- 
2156. 

Maior  James  A  Jones. 
Cfvef   Servicet  Bureau, 
Maryland  Sute  Po<«e, 
1201  Remerstown 
Road,  Pikesville,  MD 
21206.  (301)486-3101 

Robert  M  Halksay. 
[Vector  RadMtxm 
Control  Program. 
Massacnusetts 
Department  of  Pubkc 
Health,  150Tremon« 
Street  7th  Floor. 
Boston,  MA  02111. 
(617)  727-6214, 

James  E  Cox,  Captain. 
Commandmg  Officer. 
OperaSons  Divisiorv 


o<  State  Pokoe,  714  & 
Harmon  Road,  East 
Lansmg.  Ml  48623. 
(617)337-6100. 

John  a  Kan,  Nakiral 
Osasler  Planner. 
Minnesota  Onisnn  ol 
Emergency  SerMcas, 
B5  Stale  C^Mol.  St 
PaU,  MN  55156,  (612) 
296-2233.  After  hours: 
(612)  778-0600 

James  E  Maher, 
Director.  MiiiHii<ipl 
Emergency 
ManagemerM  Agency. 
PO  Box  4501. 
Fondren  Station. 
Jackson,  MS  39216. 
(601)  352-9100 

Richard  D.  Roes. 
Director.  Stale 
Emergency 
Management  Agency, 
1717  Induatnal  Drtvs. 
PO  Box  116. 
Jeftarson  CXy.  MO 
66102, (314) 751- 
2321,  After  hours: 
qi4)  751-2748 


Part  73 


Da 


Do. 


Da 


Da 


Do, 


Do. 


Da 


Do 


Do. 


Do. 
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l»«xviouAts  Receiving  Advahcc  notificatkjn 
OF  NoCLEAB  Waste  Shipmemts— Co»*nue<J 


Montana 


t71 


Mr  Ur>  Uo**  C»»e« 
Occupaton^  Heanti 
Bureau  Departnem  of 
Healtti  &  Ci"wui«i<ai'*a) 
Soanca*.  Boom  A113. 
Cogmal  BMg..  Hctana. 
MT  SB620.  («6)  444- 
3871. 


P»lT3 


Mr  Gaorge 
Oe«VoM. 


Nabraska. 


Nevada. 


New  Menco.. 


NawVwk 


North  Caiotina 


North  Oakott 


Cot  Robart  L  Tiqb. 

S44jerint0rK)anl. 
Natvaaka  State  Patrol. 
P.O  Bw  94907,  Stala 
House.  Urtcokv'C 
flBSO*.  (40a  471-2406 
or  (40«  471-4S45 
SiantoyR  Mai  ahrtl. 
Supervsot. 
Radntogicai  Heam> 
Section.  Bweau  c« 
Regutatory  Health 

DMSion  of  Health.  SQ6 
East  Kmg  Street.  Room 
202.  Carson  C*».  NV 
B97»0,  (TOa  «e5-53M 
FKcharrlM  Hynn. 
CommBS«3ner,  Nmr 
Hampshire  Oepi  (* 
Safety.  Jamee  M. 
Hayea  BuMtng.  Hazen 
Dn»e,  ConconS  NH 
03305.  «e03>  271-3636 
(24hoi«s) 
Frar*  CoaoHio.  Assrslant 
10  the  Oiractor.  Ovwon 
of  Eiwaonmental 
Quality.  DopBrtrrwnt  o« 
EriMuiiiiierital 
Ptoteckon.  Boom  1108, 
CN-027,  Trenton.  NJ 
06825  (BOW  292-5383 
MchaelF  Brown.  Acting 
CNel.  Radtatnn 
PnsMcHon  ftjrethi, 
EivMrorvnenlfll 
improyement  Division. 
PO  8oi986   1190  Si 
Francis  Owe,  Santa 
Fa,  MM  67504-0968, 
(505)  827-2958.  Alter 
hoars  (50^  982-4966 
DonaM  A.  De/iK). 
Olreclor  Sttte 
Emergency  Mgn* 
Olfice.  Owsion  ol 
Miliary  and  Naval 
Attairs.  Pubic  Security 
BuMng.  State 
Campus,  *»af«r.  ^'V 
12226,  (5t8)  457-2222. 
Captsm  ^ralRar  i^. 
Chapman,  Oredor. 
AAjHWuMratoA  Servcas. 
North  Caro*na  Highway 
Patrol  Headquarters. 
PO  Bon  27887. 
Ratoigh.NC  27611, 
(919)  733-7952,  Alter 
ho«n:  (919)  733-3861. 
Dana  K.  Mount.  Director. 
DivWonal 
Erwwnmantal 
Eng«ieenng,  North 
Dakota  State 
DapwImerH  o4  Health. 
1200  Misaouri  Awenua, 
Rm  304.  BOJ  5520. 
Biwnarcti.  NO  58502- 
SS20,  (701)  224-2348. 
Atwr  hours:  1-80O- 
472-2121. 
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Safety.  Otdahoma 
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Eastern  Arenua. 
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Energy.  625  Mb  Ion 
Street  N  E,  Satam.  0« 
97310,  (503)  378-8469. 
.  (Jeorge  tA  Johnaon. 
Director.  Response  Wd 
Recovery,  PerwwylvaBia 
EmBigancy 
Management  Agency. 
PO  Bo*  3321, 
Haniabi*^.  PA  17105. 
(171)  783-6150,  Alter 
hot«^^  (717)  783-6150. 
William  A^  Makywy. 
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Administrator, 
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of  PuMc  lM6es  and 
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Ch«L  Bureau  c« 
Radologkal  Health. 
South  Carolina 
Department  of  Health 
a  Environmental 
Con»ol,  2600  Bui 
Street  Cokjmbia.  SO 
29201,(803)756- 
7806,  Alter  hours: 
(803)756-5631 
Robert  0  Gunderaon. 
Divtsion  Orector, 
Emergency  and 
Disaster  Sanrkx«> 
Capitol  BiAftng. 
Basement.  Plene,  SO 
57501.(606)773-3231 
John  WhBa,  AssMart 
Deputy  Oirec*x, 
Tenneasee  Emergency 
lulanagement  Agency, 
State  Emergency 
Operations  Center, 
3041  Sidco  Orwe, 
NBShvtHe,  TN  37204. 
(615)  252-3300,  Alter 
hours:  1-800-258- 
3300 
Dr.  Robert  BarnaMn. 
Comnisaionar.  Tent 
Dapar«i«enl  of  HaaMv 
Bweau  c^  Radtotogical 
Health.  1100  Weal 
498)  Street.  Aufdn.  TX 
78756.  (512)  456-73(75 
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Transportation.  133 
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Superintendent 
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S^ety.  725 
Raad.Sou«i 
Oilaalan.  WV  2S30C. 
P04)  746-21 11 
Colette  Blum  MsHlnr. 
AdminiBlratar,  Stale  c< 
Wiaconaat/Oivann  d 
Emergency 
Govammant  4802 
Sheboygan  Axe..  Room 
9aA.  P  O  Box  7865. 
Madnon.  W1  53707. 
(608)266-3232 
Julkjs  E.  Mtmt.  Ji-.a*e*. 
Ratfrjlo^cil  Health 
Servicaa.  Dapar«iiar« 
of  Health  a  Scoai 
Servicea.  Hamaway 
BUkfng.  Cteyanoa. 

wY  e^oo^  (307)  777- 

7956. 
HertMrt  T,  Wood.  PVlO. 
Senior  I^JMie  HaaMi 

Adviaar.  Dapartmaa*  of 
Conauntarand 
RaguMory  Aflaas. 
Room  1014.  814  H 
Street  NW.. 
WasNnglon,  1X20001, 
(202)  727-7190,  Altar 
hotn  (202)  529-3349 
Santoa  Rohana.  Jr.. 
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EnvUMimanUI  Qui*y 
Bovd.  PO  Boa  11488, 
Sanlwca,  PB  00810. 
(808*722-1175  or 
(800)  725-5140 
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SUies 

Part  71 

Part  73 

CofnmonwMHh 

NhnlasM  Leon 

Da 

of  the 

Guerrero.  Dkector. 

NlMVMII'l 

Department  of  Natural 

Manana 

Resources, 

Islands. 
1 

Norttiem  Manana 

Saipan.  CM  96950. 
#9830  or  #9834. 

Questions  regarding  this  matter 
should  be  dii^cted  to  Mindy  Landau  at 
(301)  492-9880. 

Dated  at  Bethesda.  MD  this  18th  day  of 
June,  1986. 

For  the  Nuclear  Regulatory  Commission. 
Donald  Nussbaumer, 
Acting  Director,  Office  of  State  Programs. 
|FR  Doc.  86-14223  Filed  6-23-88;  8:45  am] 

BIUJNG  CODE  7S90-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

White  House  Science  Council  (WHSC); 
Meeting 

The  White  House  Science  Council,  the 
purpose  of  which  is  to  advise  the 
Director.  Office  of  Science  and 
Technology  Policy  (OSTP).  will  meet  on 
July  17  and  18. 1986  in  Room  5104.  New 
Exectutive  Office  Building,  Washington. 
D.C  The  meeting  will  begin  at  6:00  p.m. 
on  July  17,  recess  and  reconvene  at  8:00 
a.m.  on  July  18.  Following  is  the 
proposed  agenda  for  the  meeting: 

(1)  Briefing  of  the  Council,  by  the 
Assistant  Directors  of  OSTP.  on  the 
current  activities  of  OSTP. 

(2)  Briefing  of  the  Council  by  OSTP 
personnel  and  personnel  of  other 
agencies  on  proposed,  ongoing,  and 
completed  panel  studies. 

(3)  Discussion  of  composition  of 
panels  to  conduct  studies. 

The  July  17  session  and  a  portion  of 
the  July  18  session  will  be  closed  to  the 
public. 

The  briefing  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  material  that  is 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
require  discussion  of  internal  personnel 
procedures  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 


implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552b(c]  (1), 
(2),  and  9  (B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosure  of  information  of  a  personal 
nature,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  this  portion  of  the  meeting 
will  also  be  closed  to  the  public, 
pursuant  to  5  U.S.C.  552b(c)(6). 

Because  of  the  security  in  the  New 
Executive  Office  Building,  persons 
wishing  to  attend  the  open  portion  of  the 
meeting  should  contact  Annie  L.  Boyd. 
Secretary.  White  House  Science  Council 
at  (202)  456-7740,  prior  to  3:00  p.m.  on 
July  15.  Ms.  Boyd  is  also  available  to 
provide  specific  information  regarding 
time,  place  and  agenda  for  the  open 
session. 
ferry  D.  Jenniiigs, 

Executive  Director,  Office  of  Science  and 
Technology  Policy. 
)une  17, 1988. 

(FR  Doc.  88-14142  Filed  6-23-86:  8:45  am) 
BNJJNO  CODE  3170-01-M 


RAILROAD  RETIREINENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 
ACTION:  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Board  had 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  proposals) 

(1)  Collection  title:  Application  for 
Search  of  Census  Records  (For 
Railroad  Retirement  purposes  only) 

(2)  Form(8)  submitted:  G-256 

(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 

(4)  Frequency  of  use:  On  occasion 

(5)  Respondents:  Individuals  or 
households 

(6)  Annual  responses:  300 

(7)  Annual  reporting  hours:  50 

(8)  Collection  description:  Under  the 
Railroad  Retirement  Act.  an 
application  for  benefits  based  on  age 
must  be  supported  by  proof  of  the  age 
claimed.  The  application  will  obtain 
proof  of  an  applicant's  age  from  the 


Bureau  of  Census  when  other 
evidence  is  unavailable. 

(1)  Collection  title:  Employee's 
Certification 

(2)  Fonn(8)  submitted:  G-346 

(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 

(4)  Frequency  of  use:  On  occasion 

(5)  Respondents:  Individuals  or 
households 

(6)  Annual  responses:  18.000 

(7)  Annual  reporting  hours:  1.500 

(8)  Collection  description:  Under  section 
2  of  the  Railroad  Retirement  Act, 
spouces  of  retired  railroad  employees 
may  be  entitled  to  an  annuity.  The 
collection  obtains  from  the  employee 
information  about  the  employee's 
previous  marriages,  if  any,  to 
determine  if  any  impediment  exists  to 
the  marriage  between  the  employee 
and  his  or  her  spouse. 

Additional  Information  or  Comments: 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens,  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street.  Chicago.  Illinois 
60611  and  the  OMB  reviewer,  Judy 
Mcintosh  (202-395-6880),  Office  of 
Management  and  Budget,  Room  3208. 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Pauline  Lohens, 

Director  of  Information  and  Data 
Management. 
[FR  Doc.  86-14189  Filed  6-23-86;  8:45  am] 

BILLING  CODE  7906-OI-y 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stodc  Exchange, 
Inc. 

June  18, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 
The  Cannon  Group,  Inc. 

Common  Stock.  $0.01  Par  Value  (File 
No.  7-8003) 


23018 
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The  Chubb  Corporation 
Capital  Stock,  $1.00  Par  Value  (File 
No.  7-8004) 
CNW  Corporation 
$2,125  Convertible  Preferred  Stock. 
$1.00  Par  Value  (File  No.  7-&0O5) 
Erbament  NV 
Common  Stock,  $4.00  Par  Value  (File 
No.  7-«m] 
ERC  International,  Inc. 
Common  Stock,  $0.05  Par  Value  (File 
No.  7-9007) 
Growth  Stock  Outlook  Trust,  Inc. 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-9008) 
Leucadia  National  Corporation 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-9009) 
Lilly  (Eli)  &  Company 

Warrants  (File  No.  7-9010) 
Milton  Roy  Company 
Common  Slock.  $1.00  Par  Value  (File 
No.  7-«ni) 
Mylan  laboratories.  Inc. 
Common  Stock.  $0.50  Par  Value  (File 
No.  7-9012) 
Pannill  Knitting  Co..  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No  9-0013) 
Radice  Corporation 
Common  Stock,  $0.20  Par  Value  (File 
No.  7-9014) 
LF.  Rothschild,  Unterberg.  Towbin 
Holdings.  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-9015) 
.The  Ryland  Group,  Inc. 

Common  Stock.  $1.00  Par  Value  (File 
No.  7-9016) 
TGI  Friday's  Inc. 

Common  Stock,  $0.01  Par  Value  (File 
No.  7-9017) 
York  International  Corporation 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-9018) 
St.  Joe  Gold  Corporation 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-9019) 
Sterling  Software,  Inc. 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-9020) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  person  are  invited  to 
submit  on  or  before  July  10. 1986.  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  fmds. 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 


trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. 
Shiriey  E.  HoUis. 
Acting  Secretary. 
[FR  Doc  88-14207  Filed  6-23-86:  8:45  am) 

BILUNG  CODE  MMMII-II 


SMALL  BUSINESS  ADMINISTRATION 
IDisaster  Loan  Area  No.  2241] 
Missouri;  Declaration  of  Disaster  Area 

Cape  Girardeau,  New  Madrid  and 
Scott  Counties  and  the  adjacent 
Counties  of  Bollinger.  Perry  and 
Stoddard  in  the  State  of  Missouri 
constitute  a  disaster  area  as  a  result  of 
tornadoes,  severe  storms,  high  winds, 
and  torrential  rains  causing  severe 
flooding  from  May  15  and  continuing 
through  May  17. 1986.  Applications  for 
loans  for  physical  damage  may  be  fded 
until  the  close  of  business  on  August  15. 
1986  and  for  economic  injury  until  the 
close  of  business  on  September  2, 1986, 
at  the  address  listed  below: 
Disaster  Area  3  Office,  Small  Business 

Administration.  2306  Oak  Lane.  Suite 

110,  Grand  Prairie,  Texas  75051 
or  other  locally  announced  locations. 

The  interest  rates  are: 


Percent 

Homeowners  with  credit  available 
elsewhere 8.000 

Homeowners  without  credit  avail- 
able elsewhere 4.000 

Businesses  with  credit  available 
elsewhere 8.000 

Businesses  without  credit  avail- 
able elsewhere 4.000 

Businesses  (EIDL)  without  credit 
available  elsewhere 4.000 

Other  (nonprofit  organizations  in- 
cluding charitable  and  religious 
organizations) - 10.500 

The  number  assigned  to  this  disaster 
is  224112  for  physical  damage  and  for 
economic  injury  the  number  is  641400. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  June  16. 1986. 
Robert  Webber. 
Acting  Administrator. 
(FR  Doc.  86-14158  Filed  6-23-88;  8:45  am) 

BtLUNO  CODE  •02S-0V4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  on  Cat>in 
Pressurization  Systems  In  Small 
Airplanes 

Correction 

In  FR  Document  86-12080  appearing 
on  page  19648  in  the  issue  of  Friday. 
May  30, 1986,  make  the  following 
correction: 

In  the  date  paragraph,  change  the  dale 
June  29. 1986.  to  July  29. 1986.  This  will 
change  the  comment  period  close  date 
from  June  29. 1986.  to  July  29. 1986. 

Issued  in  Washington.  DC.  on  lune  17, 1986. 
John  H.  Cassady. 

Assistant  Chief  Counsel.  Regulations  and 
Enforcement  Division. 
(FR  Doc.  86-14131  Filed  6-23-86;  8:45  amj 

BILUNQ  CODE  4S10-1VM 


[Proposed  Advisory  Circular  25-XXl 
Wing  High  Uft  Devices 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of 
proposed  Advisory  Circular  (AC)  25-XX, 
and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
pertaining  to  certification  requirements 
for  wing  high  lift  devices.  This  notice  is 
•  necessary  to  give  all  interested  persons 
an  opportunity  to  present  their  views  on 
the  proposed  AC. 

DATES:  Comments  must  be  received  on 
or  before  September  22. 1986. 
ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration.  Attention:  Transport 
Standards  Staff,  ANM-110,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168.  Comments  may  be  inspected  at 
the  above  address  between  7:30  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACr. 

Jan  Thor,  Transport  Standards  Staff,  at 

the  address  above,  telephone  (206)  431- 

2127. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FOR  FURTHER 
INFORMATION  CONTACT."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
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data,  views,  or  arguments  as  they  may 
desire.  Commenters  should  identify  AC 
25-XX  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  fmal 
AC. 

Background 

For  several  years,  special 
considerations  have  been  given  to  wing 
high  lift  devices  to  ensure  that 
malfunction  or  failure  will  not  result  in 
an  unsafe  condition.  These 
considerations  are  consolidated  and 
incorporated  in  this  AC.  Guidance 
information  is  provided  for  showing 
compliance  with  structural  and 
functional  safety  standards  for  high  lift 
devices  and  their  operating  systems.  The 
intent  of  the  requirements  and  some 
acceptable  means  of  compliance  are 
discussed. 

Issued  in  Seattle.  Washington  on  June  11, 
1986. 

Leroy  A.  Keitli, 

Manager,  Aircraft  Certification  Division- 
ANM-100. 
(FR  Doc.  86-14132  Filed  6-23-86;  8:45  amJ 

HUJNQ  CODE  OIO-IS-H 


Air  Traffic  Procedures  Advisory 
Committee;  Meeting 

Pursuant  to  secton  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463:  5  U.S.C.  App.  1),  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  (FAA)  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  to  be  held  from  July  21,  at  9 
a.m.,  through  July  25, 1988,  at  4  p.m.,  at 
FAA  headquarters,  800  Independence 
Avenue,  SW..  Washington,  DC. 

The  agenda  for  this  meeting  is  as 
follows:  A  continuation  of  the 
Committee's  review  of  present  air  traffic 
control  procedures  and  practices  for 
standardization,  clarification,  and 
upgading  of  terminology  and  procedures. 
It  will  also  include: 

1.  Approval  of  minutes. 

2.  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  pubUc  may 
present  oral  statements  at  the  meeting. 


Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify,  not  later  than  July  18, 
1986.  Mr.  Walter  H.  Mitchell,  Executive 
Director,  ATPAC,  Air  Traffic,  Acting 
ATO-300,  800  Independence  Avenue, 
SW..  Washington,  DC.  20591,  telephone 
(202)  426-3725.  Information  may  be 
obtained  from  the  same  source. 

The  next  quarterly  meeting  of  the 
FAA  ATPAC  is  planned  to  be  held  from 
October  20  through  October  24, 1986,  in 
Washington,  DC. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

Issued  in  Washington.  DC.  on  June  16. 1986. 
Walter  H.  MitcheU, 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 
[FR  Doc.  86-14133  Filed  6-23-86:  8:45  amj 

BILLING  COOE  4t1»-U-M 


Federal  Highway  Administration 

Environmental  Impact  Statement, 
Dallas  County,  TX 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Dallas  Coimty.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  William  L  Hall.  Jr..  District 
Engineer.  Federal  Highway 
Administration.  826  Federal  Office 
Building,  Austin,  Texas  78701, 
Telephone  (512)  482-598a 
SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Texas 
State  Department  of  Highways  and 
Public  Transportation  (TSDHPT),  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  SH181  on  new  location  in 
Dallas  County,  Texas.  The  proposed 
project  would  consist  of  a  controUed- 
access  freeway  through  the  cities  of 
Grand  Prairie  and  Irving,  Texas,  from 
IH635  to  IH20.  a  distance  of 
approximately  18  miles.  The 
construction  of  the  freeway  is 
considered  necessary  to  provide  north- 
south  freeway  access  for  projected 
traffic  demand. 

Alternatives  under  consideration 
include  (1)  taking  no  action,  (2)  a 
Transportation  Systems  Management 
(TSM)  alternative  and  (3)  location 
alternatives  extending  from  SH360  in 
Tarrant  County  to  FM1382/Belt  Line 
Road  in  Dallas  County.  Within  this 
corridor,  alternative  alignments  include 


(a)  improvements  to  SH360,  an  existing 
roadway  in  Tarrant  County:  (b) 
upgrading  existing  Belt  Line  Road  in 
Dallas  County  to  freeway  standards; 
and  (c)  the  previously  proposed  corridor 
of  SH161  irv  Dallas  County.  Other 
alignments  will  be  considered  within  the 
context  of  the  study  corridor  in  addition 
to  the  above  listed  alignments. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  state,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  an  interest  in  this  proposal. 
Two  public  meetings  and  one  public 
hearing  will  also  be  held.  Public  notice 
will  be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment.  No  formal  scoping 
meeting  is  planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

John  I.  Conrado, 

Division  Administrator,  Austin,  Texas. 
[FR  Doc.  86-14149  Filed  6-23-86;  8:45  amj, 

BILLINO  CODE  4910-23-11  ~ 


DEPARTMENT  OF  THE  TREASURY 

Office  of  tt>e  Secretary 

Debt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to 
section  10  of  Pub.  L  92-463,  that  a 
meeting  will  be  held  at  the  Federal 
Reserve  Bank  of  New  York  on  July  8, 
1986  of  the  following  debt  management 
advisory  committee: 
Public  Securities  Association.  U.S. 

Government  and  Federal  Agencies, 

Securities  Committee 

The  agenda  for  the  Public  Securities 
Association  U.S.  Government  and 
Federal  Agencies  Securities  Committee 
meeting  provides  for  a  working  session 
on  July  8  and  the  preparation  of  a 
written  report  to  the  Secretary  of  the 
Treasury. 

Pursuant  to  the  authority  placed  in 
Heads  of  Departments  by  section  10(d) 
of  Pub.  L.  92-463,  and  vested  in  me  by 
Treasury  Department  Order  101-5, 1 
hereby  determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure  under  section  552b(c)(4) 
and  (9)(A)  of  Title  5  of  the  United  States 
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Code,  and  that  the  public  interest 
requires  that  such  meetings  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasury  Department 
requires  frank  and  full  advice  from 
representatives  of  the  financial 
community  prior  to  making  its  final 
decision  on  major  financing  operations. 
Historically,  this  advice  has  been 
offered  by  debt  management  advisory 
committees  established  by  the  several 
major  segments  of  the  financial 
community,  which  committees  have 
been  utilized  by  the  Department  at 
meetings  called  by  representatives  of 
the  Secretary.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  Pub.  L  92- 
463.  The  advice  provided  consists  of 
commercial  and  Bnancial  information 
given  and  received  in  confidence.  As 
such  debt  management  advisory 
committee  activities  concern  matters 
which  fall  within  the  exemption  covered 
by  section  552b(c)(4)  of  Title  5  of  the 
United  States  Code  for  matters  which 
are  "trade  secrets  and  commercial  or 
Hnancial  information  obtained  from  a 
person  and  privileged  or  confidential." 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  an  advisory 
committee,  premature  disclosure  of 
these  reports  would  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  also  fall 
within  the  exemption  covered  by  section 
552b(c)(9KA)  of  Title  5  of  the  United 
States  Code. 

The  Assistant  Secretary  (Domestic 
Finance)  shall  be  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of 
section  552b  of  Title  5  of  the  United 
States  Code. 

Dated:  June  18. 1986. 
Charies  O.  Sethness, 
Assistant  Secretary  (Domestic  Finance). 
|FR  Doc.  86-14134  Filed  6-23-86: 8:45  am] 
mXlNG  CODE  aio-2$-M 


1  Department  Circutar— PufoNc  Debt  Serie*— 
N0.22-M] 

Treasury  Notes  of  Jun«  30, 1990, 
SariesP-1990 


Washington.  |une  18. 198& 


1.  Invitatioa  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $7,250,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  June  30. 1990,  Series 
P-1990  (CUSIP  No.  912827  TU  6). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  maimer  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Descr^tion  of  Securities 

2.1.  The  Notes  will  be  dated  June  30. 
1988.  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
December  31. 1986.  and  each  subsequent 
6  months  on  June  30  and  December  31 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature  June 
30. 1990.  and  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  any  payment  date  is  a  Saturday, 
Sunday,  or  oOier  nonbusiness  day,  the 
amount  due  will  be  payable  (without 
additional  interest)  on  the  next- 
succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  iTiey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 
$1,000,  S5.000.  $10,000.  $100,000  and 
$1,000,000.  Notes  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 
Notes  will  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 


offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 


3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20239.  prior  to  1:00 
p.m..  Eastern  Daylight  Saving  time, 
Tuesday.  June  24. 1988.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  If  postmarked  no  later 
than  Monday,  June  23, 1986,  and 
received  no  later  than  Monday,  June  30, 
1986. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Conunercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
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amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vfa  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99  000.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
lenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  precentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 


5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  June  30, 1986.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash:  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  whirh  must  be 
received  from  institutional  investors  no 
later  than  Thursday.  June  26. 1986.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  loan 
Note  Accounts  on  or  before  Monday, 
June  30, 1988.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  Uie  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  'The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 


5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g..  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 
interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Notes. 

|ohn  A.  KilcoyiM. 

Acting  Fiscal  Assistant  Secretary. 

(FR  Doc.  86-14331  Filed  6-20-86;  1:33  pm] 
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[Department  Circular— Public  Debt  Series— 
Na23-M] 

Treasury  Notes  of  July  15, 1993,  Series 
G-1993 

Washington.  June  18, 1986. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $6,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  July  15, 1993.  Series 
G-1993  (CUSIP  No.  912827  TV  4). 
hereafter  referred  to  as  Notes.  The  notes 
will  be  sold  at  auction,  with  bidding  on 
the  basis  of  yield.  Payment  will  be 
required  at  the  price  equivalent  of  the 
yield  of  each  accepted  bid.  The  interest 
rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
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determined  in  the  manner  described 
below.  Additional  amounts  of  the  Note* 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  be  issued  at  the 
average  price  to  Federal  Reserve  Banks. 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Descriptioa  of  Secruitiet 

2.1.  The  Notes  will  be  dated  |uly  7. 
1986,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
January  15. 1987.  and  each  subsequent  6 
months  on  July  15  and  January  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature  July 
15. 1983.  and  will  not  be  subiect  to  call 
for  redemption  prior  to  maturity.  In  the 
event  any  payment  date  is  a  Saturday, 
Sunday,  or  other  nonbusiness  day.  the 
amount  due  will  be  payable  (without 
additional  interest)  on  the  next- 
succeeding  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  acceptable  in 
payment  of  Federal  taxes. 

2.4.  Notes  in  registered  definitive  form 
will  be  issued  in  denominations  of 
$1,000.  $5,000.  $iaOOO.  $100,000,  and 
$1.000.(XX).  Notes  in  book-entry  form  will 
be  issued  in  multiples  of  those  amounts. 
Notes  will  not  be  issued  in  bearer  form. 

2.5.  Denominational  exchanges  of 
registered  definitive  Notes,  exchanges  of 
Notes  between  registered  definitive  and 
book-entry  forms,  and  transfers  will  be 
permitted. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  Notes 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  D.C.  20239.  prior  to  l.-OO 
p.m.,  Eastern  Daylight  Saving  time, 
Wednesday.  June  25. 196a 
Noncompetitive  tenders  as  deflned 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday.  June 


24, 1988,  and  received  no  later  than 
Monday.  July  7. 1986. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1.00a  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals.  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  Sl.00a000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  seciuities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accotmts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 


the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  %  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  lOOIWO  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successfull 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  July  7, 1986.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
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available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  July  2. 1986.  In 
addition,  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Monday. 
July  1986.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 


5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  are  not  required  to  be  assigned 
if  the  new  Notes  are  to  be  registered  in 
the  same  names  and  forms  as  appear  in 
the  registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
Notes  are  to  be  registered  in  names  and 
forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (Notes  offered  by  this 
circular]  in  the  name  of  (name  and 
taxpayer  identifying  number)".  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  Notes,  signed  by  the 
owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  must  be  delivered  at  the 
expense  and  risk  of  the  holder. 

5.4.  Registered  definitive  Notes  will 
not  be  issued  if  the  appropriate 
identifying  number  as  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  (e.g..  an 
individual's  social  security  number  or  an 
employer  identification  number)  is  not 
furnished.  Delivery  of  the  Notes  in 
registered  definitive  form  will  be  made 
after  the  requested  form  of  registration 
has  been  validated,  the  registered 


interest  account  has  been  established, 
and  the  Notes  have  been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  to  issue  and  deliver  the 
Notes  on  full-paid  allotments,  and  to 
maintain,  service,  and  make  payment  on 
the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
armouncement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Dated: ,  1986 
John  A,  Kilcoyne, 
ActingJFiscal  Assistant  Secretary. 
(FR  Doc.  86-14330  Filed  6-20-86;  1:33  pm] 
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Sunshine  Act  Meetings 


TNb  sacten  Ol  »m  FEDERAL  REGISTER 
contains  nokost  ol  meetings  published 
under  the  "Go<#emmont  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(eH3). 


CONTCNTS 

Federal  CoramunicaBonB  Conwnission . 
Federal  Depoei  Insurance  Corpora- 
Federal  Eneiyy  RegulAory  Commis- 

Intemational  Trade  Commission 

Nuclear  Regulatory  Commission 

Postal  Rate  Cowmiission 


3 

4 
5 
6 


I 


.T10N8  COMMWtlOM 


June  19. 1986. 

The  Federal  Communicatiofis 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  lune  28. 1B86.  which  is 
scheduled  to  commence  at  9*^30  A^M..  in 
Room  856,  at  1919  M  Street.  NW.. 
Washington.  DC. 

Agenda.  Item  No.,  and  Subject 

Common  Carrier — 1 — ^Title:  Amendment  of 
the  Commission's  Rules  for  Rural  Cellular 
Service  (CC  Docket  No.  85-388).  Summary: 
The  Commission  will  consider  whether  to 
adopt  a  Report  and  Order  in  this 
proceeding  which  establishes  defined 
tmundariea  for  rural  Cellular  Service,  sets 
up  a  program  for  filing  and  processing 
these  applications  and  establishes  other 
substantive  requirements. 

Mass  Media — 1 — ^Title:  Notice  of  Proposed 
Rule  Making  for  the  Low  Power  Television 
and  Television  Translator  Service. 
Summary:  The  Commission  will  consider 
whether  to  propose  rules  to  alter  the 
application  filing  window  procedures  in  the 
low  power  television  and  television 
translator  service  and  to  allow  the 
modiHcation  of  a  low  power  television  or 
television  translator  license  or  construction 
permit  displaced  by  a  full  service  television 
station  or  by  the  land  mobile  radio  service 
to  specify  a  new  channel. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Judith  Kurtich,  FCC  OHice  of 
Congressional  and  Public  Affairs, 
Telephone  number  (202)  254-7674. 

Issued:  June  19. 198a 
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Federal  Comraunicaliona  Commission. 
Wittanl-TiicariGO. 

Secretary. 

[FR  Doc.  86-14283  Filed  6-20-86:  9:39  amj 

BNXMO  CODE  SMZ-OI-II 


Federal  Deposit  Insurance  Corporation. 
Hoyie  L.  Rebinaon. 

Executive  Secretary. 

IFR  Doc.  86-14346  Filed  6-20-86;  3:28  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:47  p.m.  on  Thursday,  June  19, 1988, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to: 

(A)(1)  receive  bids  for  the  purchase  of 
certain  assets  of  and  the  assumption  of  the 
liabiKty  to  pay  deposits  made  in  First 
National  Bank  of  Borger.  Borger,  Texas, 
which  was  dosed  by  the  Deputy  Comptroller 
of  the  Currency,  Office  of  the  Comptroller  of 
the  Currency,  on  Thursday,  June  19, 1986:  (2) 
accept  the  bid  for  the  transaction  submitted 
by  First  National  Bank  of  Borger,  Borger, 
Texas,  a  newly-chartered  national  bank:  and 
(3)  provide  such  financial  assistance  pursuant 
to  section  13(c)(2)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C  1823(c)(2)).  as  was 
necessary  to  facilitate  the  purchase  and 
assumption  transaction:  and 

(B)  adopt  a  resolution  making  funds 
available  for  the  payment  of  insured  deposits 
made  in  the  Fust  National  Bank  of  Chanute, 
Chanute,  Kansas,  which  was  closed  by  the 
Deputy  Comptroller  of  the  Currency,  Office  of 
the  Comptroller  of  the  Currency,  on 
Thursday.  June  19, 1986. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L 
William  Seidman,  seconded  by  Mr. 
Robert  ].  Herrmann,  acting  in  the  place 
and  stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8).  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  'Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
(c)(9)(A)(ii).  and  (c){9MB)). 

Dated:  June  2a  198& 


FEDERAL  ENERGY  REOULATORV 
COMiaSSION 

June  IB,  1986. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
No.  94-^M)9).  5  U.S.C  552B: 
TIME  AND  date:  June  25. 1986, 10:00  a.m. 
PLACE:  825  North  Capitol  Street.  NE.. 
Room  930a  Washington,  DC  20428. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

*  Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  F.  Plumb, 
Secretary,  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Division  of  Public 
Information. 

Consent  Power  Agenda,  838th  Meeting— June 
25. 1986,  Regular  Meeting  (10:00  a.m.) 

CAP-1. 
Project  No.  2427-004.  Woods  Falls  B. 

Hydro.  Inc. 
Project  No.  8763-002.  Power  Mining,  Inc. 
CAP-2. 

Project  No.  2548-007,  Georgia-Pacific 
Corporation 
CAP-3. 

Project  No.  4349-005.  Long  Lake  Energy 
Corporation 
CAP-4. 

Project  No.  9668-002,  Niagara  Creek 
Associates 
CAP-5. 

Project  No.  9778-001.  Trafalgar  Pow*r,  Inc. 
CAP-6. 
Project  No.  3671-014,  Borough  of  Central 
City  and  Allegheny  Hydro  Partners 
CAP-7. 
Project  No.  5688-001, Triton  Power 

Company. 
Project  Na  4332-002.  Long  Lake  Fjiergy 
Corporation 
CAP^-8. 
Project  No.  8256-003,  Electro  Technologies. 

Ltd. 
Project  No.  8244-002.  Hydropool 
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CAP-a. 

Project  No.  6923-001,  John  C.  Simmons 
CAP-ia 
Project  No.  TUS-OOZ,  Brazos  River 
Authority 
CAP-1 1. 

Project  No.  9026-001,  Carex  Hydro 
CAP-1 2. 

Project  No.  2713-003,  Niagara  Mohawk 
Power  Corporation 
C;AP-13. 

Omitted 
CAP-14. 

Omitted 
CAP-1 5 
Project  No.  2833-002,  Public  UHlity  District 
No.  1  of  Lewis  County,  Washington 
CAP-16. 

Project  No.  9034-001.  Jason  M.  Hines 
CAP-17. 

Project  No.  8121-001,  Warren  B.  Nelson 
CAP-18. 
Docket  No.  ER86-353-001.  Baltimore  Gas 
and  Electric  Company 
CAP-19. 
Docket  No8.  ER86-243-001  and  n?86-462- 
000.  Tampa  Electric  Company 
CAP-20. 
Docket  No.  ER86-424-0Q0.  Middle  So«^ 
Energj'.  Inc. 
■  CAP— 21. 

Docket  Na  ERe6-372-001.  Vi^pnia  Electric 
and  Power  Company 
CAP-22. 

Omitted 
CAP-23. 

Docket  Nos.  FJ<B4-aO4-O08  and  010, 
Southwestern  Public  Service  Company 
CAP-24. 

Docket  No.  ERB4-75-O0a  Southern 
California  Edison  Company 
CAP-25. 

Docket  No.  ER86-273-002,  Kansas  City 
Power  &  Light  Company 
CAP-26. 

Docket  No.  ER88-239-001,  New  England 
Ponver  Company 
CAP-27. 

Docket  No.  ER88-202-001.  Montaup 
FJectric  Company 
CAP-28. 
Docket  No.  RE80-22-002,  Cummonwealtii 
Edison  Company 
CAP-29. 
Docket  No.  QF8&-115-000,  Third  Imperial 
Ceolhermal  Company 
CAP-30. 

Omitted 
CAP-31. 

Omitted 
CAP— 32. 

Docket  Na  ELB6-33-O0a  EUA  Power 
Corporation 

Consent  Miscellaneous  Agenda 

CAM-l. 
Docket  No.  FA84-«fr-001,  iowa-Illinois  Gas 
and  Bectric  Company 
CAM-2. 

Docket  No.  RM85-1-000.  (Parts  A-D). 
Regulation  of  fvialurai  gas  pipelines  after 
partial  wellhead  decontrol  (PGC  Pipeline 
Co.) 
CAM-3. 
Docket  Na  RM79-76-098  (Louisiana— 7). 
high-cost  gas  produced  from  tight 
formations 


CAM-4. 
Docket  No.  GP83-59-002,  Texas  Railroad 
Commission,  William  Periman.  Section 
107  NGPA  determinatioa  ADA  Cauthom 
No.  4-1  Well  FERC  Na  JD82-4110e 
CAM-5. 
Docket  No.  RO85-6-000.  Erickson  Refining 
Corporation 
CAM-6. 

Docket  No.  RO85-20-O00,  Benton  Pruet 
d.b.a.  P&R  Trading  Company 
CAM-7. 
Docket  No.  RO82-87-001,  St  Louis  Fuel 
and  Supply  Company,  Inc.  and  Diesel 
Fuel  Services,  Inc. 
CAM-8. 
Docket  No.  RO82-75-001.  Aigo  Petroleum 
Corporation,  et  al. 

Consent  Gas  Agenda 

CAG-l. 

Omitted 
CAG-2. 

Omitted 
CAG-3. 
Docket  No.  RP  86-62-002,  Northwest    • 
Pipeline  Corporation 
CAG-4. 
Docket  No.  RP  86-77-000.  Transwestem 
Pipeline  Company 
CAG-5. 
Docket  Na  RP  86-79-000  Northern  Natural 
Gas  Company,  Division  of  Intemorth. 
Inc. 
CAG-6. 
Docket  No.  RP  86-82-000,  Wyoming 

Interstate  Company.  Ltd. 
Docket  No.  RP  86-05-OOa  Canyon  Creek 

Compression  Company 
Docket  No.  RP  86-96-000,  Trailblazer  ■ 

Pipeline  Company 
CAG-7. 

Docket  No.  RP  86-83-000.  United  Gas  Pipe 
LJne  Company 
CA&-8. 
Docket  No.  RP  86-84-000,  Florida  Gas 
Transmission  Company 
CAG-9. 
Docket  Na  RP  86-85-000,  Texas  Gas 
Transmission  Corporation 
CAG-ia 
Docket  No.  RP  86-86-000,  Sabine  Pipe  line 
Company 
CAG-l  1. 
Docket  No.  RP  86-87-000,  Mountain  Foel 
Resources.  Inc. 
CAG-12. 
Docket  No.  RP  86-88-000,  Overthiust 
Pipeline  Company 
CAG-13. 
Docket  No.  RP  86-89-OOa  Williston  Basin 
Interstate  Pipeline  Company 
CAG-14. 
Dodiet  No.  RP  BB-OO-OOa  Bladi  Marlin 
Pipeline  Company 
CAG-l  5. 
Docket  No.  RP  86-91-000,  Midwestern  Gas 
Transmission  Company 
CAG-16. 
Docket  No.  RP  86-82-000,  Northwest 
Pipeline  Corporation 
CAG-16. 
Docket  No.  RP  86-e2-00a  Northwest 
Pipeline  Corporation 
CAG-17. 
Docket  No.  RP  86-«-00a  United  Gas 
Pipeline  Company 


CAG-18. 
Docket  No.  RP  86-04-000,  Sea  Robin 
Pipeline  Company 
CAG-19. 
Docket  No.  RP  86-97-000  Natural  Gas 
Pipeline  Company 
CAG-20. 
Docket  No.  RP  86-98-000,  Michigan  Gas 
Storage  Company 
CAG-21. 

Docket  No.  RP  88-99-000,  Granite  State 
Gas  Transmission,  Inc. 
CAG-22. 
Docket  No.  RP  86-100-000  and  001. 
Tennessee  Gas  Pipeline  Company,  a 
division  of  Tenneco  Inc. 
CAG-23. 

Docket  No.  RP  86-101-000,  Superior 
Offshore  Pipeline  Company 
CAG-24. 
Docket  No.  RP  86-102-000  Equitable  Gas 
Company  Division  of  Equitable 
Resources,  Ina 
CAG-25. 
Docket  Na  RP  8e-103-00a  Great  Ukes 
Gas  Transmission  Company 
CAG-26. 
Docket  Na  RP  86-105-000  ANR  Pipeline 
Company 
CAG-27. 
Docket  No.  RP  86-106-OOa  Arlda  Energy 
Resources,  a  division  of  Arkla,  Inc. 
CAG-2a 
Docket  No.  RP  86-107-000,  Algonquin  Gas 
Transmission  Company 
CAG-29. 
Docket  No.  RP  88-109-000,  Kentucky  West 
Virginia  Gas  Company 
yCAG-3a 

Docket  No.  RP  86-110-000,  Texas  Eastern 
Transmission  Corporation 
CAG-31. 
Docket  No.  RP  86-111-OOa 
Transcontinental  Gas  Pipe  line 
Corporation 
CAG-32. 
Docket  No.  RP  86-112-000,  Columbia  Gas 

Transmission 
Docket  No.  RP  86-108-000  Columbia  Gulf 
Transmission  Company 
CAG-33. 
Docket  No.  RP  86-113-000.  Gas  Transport 

Ina 
CAG-34. 

Docket  No.  RP  86-114-000,  Southern 
Natural  Gas  Company 
CAG-3S. 
Docket  No.  RP  86-115-000,  Tmcktine  Gas 
Company 
CAG-36. 
Docket  No.  RP  86-116-000.  Panhandle 
Eastern  Pipeline  Company 
CAG-37. 
Docket  No.  RP  86-118-000.  Consolidated 
Gas  Transmission  Corporation 

CAG-3& 
Docket  No.  RP  86-120-000,  Gas  Gathering 
Corporation 
CAG-39. 
Dodcet  No.  RP  86-121-000,  Eastern  Shore 
Natural  Gas  Company 
CAG— 40. 
Docket  No.  CP  85-S7-00B.  Natural  Gas 
Pipeline  Company  of  America 
CAG-41. 
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Docket  No.  TA84-t-53-017  (PGA84-1).  K  N 
Energy,  Inc. 
CAG-42. 
Docket  Nos.  TA86-2-12-000  and  001 
(PGA8&-2),  Distiigas  Corporation  and 
Distrigas  of  Massachusetts  Corporation 
CA&-I3. 

Omitted 
CAG— 44. 
Docket  Nos.  TA86-3-1-000,  001  and  RP88- 
124-OOa  Alabama-Tennessee  Natural 
Gas  Company 
CAG-45. 
Docket  Nos.  TA88-3-4-000  and  001. 
Granite  State  Gas  Transmission,  Inc. 
CA&-46. 
Docket  Nos.  TA86-3-«-000  and  001.  South 
Georgia  Natural  Gas  Company 
CAG-47. 
Docket  Nos.  TA86-3-9-000  and  001 
(PGA86-3  an  IPR86-2),  Tennessee  Gas 
Pipeline  Company,  a  division  of  Tenneco 
Inc. 
CAG— 48. 
Docket  Nos.  TA8&-4-2-000  and  001 
(PGA8e-4).  East  Tennessee  Natural  Gas 
Company 
CAG— 49. 
Docket  No.  TA86-4-11-000  and  001,  United 
Gas  Pipe  Line  Company  50 
CAG-Sa 
Docket  Nos.  TAae-2-6-5-000  and  001 
(PGA86-«  and  IPR8&-2],  Midwestern  Gas 
Transmission  Company 
CAG-61. 
Docket  Nos.  TA86-2-6-000  and  001,  Sea 
Robin  Pipe  Line  Company 
CAG-52. 
Docket  No.  RP85-149-009.  East  Tennessee 
Natural  Gas  Company 
CAG-53. 
Docket  No.  RP  66-62-001.  Northwest 
Pipeline  Corporation 
CAG-54. 
Docket  No.  RP  86-63-001.  Southern  Natural 
Gas  Company 
CAG-65. 
Docket  No.  TA-86-3-43-003  and  004, 
Northwest  Central  Pipeline  Corporation 
CAG-6& 
Docket  No.  TA8&-5-29-005, 
Transcontinental  Gas  Pipeline 
Corporation 
CAG-57. 
Docket  No.  TA86-3-33-002,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-58. 

Docket  Nos.  TA86-3-33-002.  003.  004. 
TA85-2-33-003,  004.  TA85-1-33-008. 
TA84-2-33-012  and  TA84-1-33-010,  El 
Paso  Natural  Gas  Company 
CAG-59. 
Docket  Nos.  RP82-71-017,  TA83-1 -59-006. 
TA84-1-59-005  and  TA85-1 -59-005, 
Northern  Natural  Gas  Company,  division 
of  Intemorth,  Inc. 
CAG— 60. 
Docket  No.  TA86-1-52-002,  Western  Gas 
Interstate  Company 
CAG-81. 
Docket  Nos.  RP74-85-010  and  Oil,  Western 
Gas  Interstate  Company 
CAG-62. 
Docket  No.  RP85-149-00a  East  Tennessee 
Natural  Gas  Company 
CAG-63. 


Docket  Nos.  ST85-956-002,  ST85-1572-002 
and  ST86-6-002,  Acadian  Gas  Pipeline 
System 
CAG-64. 

Docket  No.  ST79-23-005,  Louisiana 
Intrastate  Gas  Pipeline  RP 

CAG-es. 
Docket  Nos.  ST86-912-00a  ST86-913-000 
and  ST86-914-000,  Producer's  Gas 
Company 

CAG-ee. 

Docket  No.  EM83-1-058  (Phase  II).  Amoco 
Production  Company,  James  C.  Strom 
and  South  Texas  Oil  and  Gas  Producing 
Company 
CAG-67. 

Docket  Nos.  CP86-83-001.  CP8ft-106-001, 
CP86-107-001,  CP86-106-001,  CP88-131- 

001,  CP86-132-001,  CPB6-133-001,  CP88- 
134-001,  CP86-135-001,  CP86-136-001, 
CP88-137-001  and  CP86-186-0C1,  Natural 
Gas  Pipeline  Company  of  America 

CAG-6a 

Docket  Nos.  CP84-258-002,  CP86-21ft-001. 

002.  003,  CP86-217-001,  002,  003.  CP86- 
222-001.  002,  003,  CP86-223-001.  002, 
CP86-242-001,  002,  CP86-243-0m.  002, 
CP86-255-001,  002.  003,  CP86-256-001. 
002  and  003.  Panhandle  Eastern  Pipe  Line 
Company 

CAG— 69. 
Docket  Nos.  CP84-386-000  through  004. 

ANR  Pipeline  Company 
Docket  Nos.  CP86-394-001  through  003, 
TedistaflP  Transmission  Company 
CAG-7a 
Docket  Nos.  CP85-621-000,  CP85-674-00a 
CP85-713-000,  001,  CP85-714-000,  001. 
CP85-716-000,  CP85-«2a-000,  CP85-889- 
000,  CP86-10-000.  CP86-53-000  and 
CP86-85-00a  ANR  Pipeline  Company 
CAG-71. 
Docket  Nos.  CP85-608-000  and  005. 
National  Fuel  Gas  Supply  Corporation 
CAG-72. 
Docket  No.  CP86-3e4-000.  Seagull 
Interstate  Corporation 
CAG-73, 
Docket  No.  CP86-891-000,  Valley  Gas 
Transmission.  Inc. 
CAG-74. 
Docket  No.  CP8&-356-000.  Northern 
Natural  Gas  Company,  Division  of 
Intemorth.  Inc. 
CAG-75. 
Docket  No.  CP85-186-003,  Valero  Interstate 

Transmission  Company 
Docket  Nos.  CI86-206-001,  085-207-001 
and  CI85-21 3-001,  Shell  Western  EAP. 
Inc. 

L  Licensed  Project  Matters 

P-1. 

Project  No  8712-OOa  Phillip  Leavitt  Young 
P-2. 
Project  No.  4586-001,  Dennis  V.  McGrew, 
lliomas  M.  McMaster  and  Kermeth  R. 
Koch 

n.  Electric  Rate  Matters 

ER-1. 
Docket  Nos.  ER86-332-001,  ER86-334-001 
and  ER8e-316-001.  Southern  California 
Edison  Company 
ER-2. 
Docket  No.  ER84-450-000,  Union  Electric 
Company 


ER-3. 
Docket  No.  EL86-19-000,  New  England 
Hydro-Transmission  Corporation  and 
New  England  Hydro-Transmission 
Electric  Company.  Inc. 
ER-4. 
Docket  Nos.  QF  84-147-000  through  009, 
Alcon  (Puerto  Rico),  Inc. 
ER-5. 
Docket  No.  QF85-4-000,  Fayette 
Manufacturing  Corporation 
ER-6. 

Omitted 
ER-7.  Docket  No.  QF85-210-000,  Pynoyl 
Corporation 

Miscellaneous  Agenda 

M-1, 

Reserved 
M-2. 

Reserved 
M-3.  Docket  No.  GP88-34-000,  Frank  Spooner 
(Spirit  Petroleum),  Loulsian  Pacific  M  No. 
1  well,  lA  Docket  No.  79-2311,  FERC  No. 
ID80-34332 

I.  Pipeline  Rate  Matters 

RP-1. 
Docket  No.  RP86-119-00a  Tennessee  Gas 
Pipeline  Comany,  a  Division  of  Tenneco 
Inc. 
RP-2. 

Docket  Nos.  ST81-280-006,  007,  CP82-206- 
003  and  004.  Mustang  Fuel  Cojporation 

RP-3. 
Docket  Nos.  OR78-1-041,  042  and  043, 

Trans  Alaska  Pipeline  System 
Docket  No  IS84-13-000,  Sohio  Pipe  Line 

Company 

n.  Prochicer  Matter* 

CM. 
Docket  No.  CI8O-151-001,  Mitchell  Energy 
Corporation 
a-2. 
Docket  No.  CI78-1 179-001,  Dorchester  Gas 
Producing  Company 

a-3. 

Docket  No.  CI86-188-000,  Tenngasco 
Corporation  and  Tenngasco  Exchange 
Corporation 

m.  Pipeline  Certificate  Matters 

CP-1. 
Docket  No.  CP86-414-000,  Natural  Gas 

Pipeline  Company  of  America 
Docket  No.  CP84-67-00&  Pelican  Interstate 

Gas  System 

CP-2. 

Docket  No.  CP86-299-000,  Colorado 

Interstate  Gas  Company 
Docket  No.  CP86-315-O0a  Northwest 

Pipeline  Corporation 

CP-3. 
Docket  No.  CP83-263-001,  Northern  Border 
Pipehne  Company 

CP-4. 
Docket  No.  RP86-74-000,  Algonquin  Gas 
Transmission  Company  v.  Texas  Eastern 
Transmission  Corporation 
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Docket  No.  TC86-3-O00,  Texas  Eastern 
Transmission  Corporation 
CP-5. 
Docket  Nos.  RP85-210-000  and  CP86-116- 
000.  Ringwood  Gathering  Company 
Kenneth  F.  Plumb. 
Secretary. 
|FR  Doc.  86-14244  Filed  6-19-86;  4;49  pml 

BUJJNQ  CODE  e717-01-« 


INTERNATIONAL  TRADE  COMMISSION 
lUSITC  SE-86-251 

TIME  AND  DATE:  Wednesday.  July  2. 

1986,  at  10:00  a.m. 

PU^CE:  Room  117,  701  E  Street,  NW.. 

Washington,  DC  20438. 

STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints: 

a.  Certain  chromatogram  analyzers  and 
components  thereof  (Docket  No.  1323) 

5.  Investigations  303-TA-17  and  18  (P),  701- 

TA-275/278  (P)  and  731-TA-327/334 
(Certain  fresh  cut  flowers  from  Canada. 
Chile,  Colombia,  Costa  Rica.  Ecuador, 
Israel,  Kenya,  Mexic( ,  Netherlands,  and 
Peru)— briefing  and  vote. 

6.  Investigation  731-TA-335  (P)  (Tubeless 

steel  disc  wheels  from  Brazil) — briefing 
and  vote. 

7.  Investigation  731-TA-287  (F)  (In-shell 

pistachio  nuts  from  Iran)— briefing  and 
vote. 

8.  Items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kemieth  R.  Mason. 
Secretary  (202)  523-0161. 
Kenneth  R.  Mason, 

Secretary. 

June  18  1986. 

|FR  Doc.  86-14348  Filed  6-20-86;  3:43  pmj 

BIUJNGCOOE  7020-02-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  lune  23,  30,  luly  7,  and 

14, 1986. 

PLACE:  Commissioner's  Conference 

Room,  1717  H  Street.  NW.,  Washington. 

DC. 

STATUS:  Open  and  Closed. 

MATTER  TO  BE  CONSIDERED: 

Week  of  June  23 

Wednesday.  June  25 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting] 
a.  Fitness  for  Duty  of  Nuclear  Power  Plant 
Personnel  (Tentative) 

Week  of  fune  3&— Tentative 

Tuesday.  July  1 

lOKX)  a.m. 
Discussion  of  Management-Organization 
and  Interna!  Personnel  Matters  (Closed- 
Ex.  2  &  6) 

Wednesday,  July  2 
3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 
needed) 

Week  of  July  7— Tentative 

Tuesday.  July  8 

lOHX)  a.m. 
Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  Hope  Creek 
(Public  Meeting) 

Wednesday,  July  9 

10:00  a.m. 
Briefing  on  Accident  Source  Term 
Reassessment  (NUREG-0956)  (Public 
Meeting) 

Thursday,  July  10 

2:00  p.m. 
Affirmation  Meeting  (Public  Meeting  (if 
needed) 

Week  of  July  14— Tentative 

Tuesday.  July  15 

2:00  p.m. 
Briefing  by  DOE  on  Status  of  High  Level 
Waste  Program  (Public  Meeting) 


Thursday.  July  17 

10:00  a.m. 
Briefing  on  Status  of  EEO  Program  (Public 
Meeting) 
2:00  p.m. 
Briefing  on  Near  Term  Operating  Licenses 
(NTOL's)  (Open/Portion  May  Be 
Closed— Ex.  5  4  7) 

3:30  p.m. 
Affirmation  Meeting  (Public  Meeting)  (if 

needed) 
ADDITIONAL  INFORMATION:  Affirmation 
of  "Diablo  Canyon  Stay  Request" 
(PubHc  Meeting)  was  held  on  June  19. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 

CALL  (RECORDING):  (202)  634-1498. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Robert  McOsker  (202) 

634-1410. 

Robert  B.  McOsker, 

Office  of  the  Secretary. 

June  19, 1986. 

[FR  Doc.  86-14345  Filed  6-20-86;  3:09  pmJ 

WUJNO  CODE  75W-01-4I 


6 

POSTAL  RATE  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

June  26, 1986. 

PLACE:  Commission  Conference  Room, 

1333  H  Street,  NW.,  Suite  300, 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Consideration  of  final  rule  in  the 

periodic  reporting  rules  in  Docket  No. 

RM86-3. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  L.  Clapp, 

Secretary,  Postal  Rate  Commission. 

Room,  300, 1333  H  Street.  NW..  D.C. 

20268-0001,  Telephone  (202)  789-6840. 

Charles  L.  Clapp. 

Secretary. 

[FR  Doc.  86-14308  Filed  6-20-86;  12:01  pmJ 

BILUtM:  COOC  771S-01-II 


OL 


Tuesday 
June  24,  1986 


Part  II 


Department  of 
Energy 


Implementation  of  Procedures  for  DOE's 
Management  of  the  Low-Level 
Radioactive  Waste  Surcharge  Escrow 
Account;  Notice 
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DEPARTMENT  OF  ENERGY 


imptementation  of  Procedures  for 
DOE'S  Managwnent  of  ttM  Low-Level 
Radioactive  Waste  Surcharge  Escrow 
Account 

agency:  Office  of  Nuclear  Energy.  DOE. 

action:  Notice  of  procedures  for  the 
low-level  radioactive  waste  escrow 
account. 

summary:  The  Department  of  Energy 
(DOE)  gives  notice  of  procedures  to  be 
followed  in  complying  with  the 
provisions  of  law  applicable  to  the 
Escrow  Account  for  surcharge  fees 
under  Section  5(d)  of  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985  ("the  Act").  Pub.  L  99-240. 
Under  the  Act.  a  State  with  a  regional 
disposal  facility  may  impose  surcharges 
for  the  disposal  of  low-level  radioactive 
waste  generated  in  a  State  which  does 
not  have  a  disposal  site  and  is  not  a 
member  of  a  regional  compact  with  such 
a  site.  States  collecting  surcharge  fees 
under  the  Act  are  required  to  transfer  25 
percent  of  those  fees  to  DOE.  DOE  is 
required  to  hold  those  fees  in  escrow 
and  disburse  them  as  (1)  rebates  to 
States  or  compact  regions  without 
disposal  sites,  if  certain  statutory 
milestones  toward  development  of  new 
disposal  sites  have  been  met.  or  (2) 
payments  to  a  sited  State  if  a  non- 
member  State  or  non-sited  compact 
region  has  failed  to  meet  a  statutory 
milestone. 

This  notice  describes:  (1)  the 
procedures  to  be  followed  by  sited 
States  in  transferring  surcharge  fees  to 
DOE  for  deposit  in  the  Escrow  Account; 

(2)  the  procedures  which  will  apply  to 
DOE's  determinations  to  disburse 
monies  from  the  Escrow  Account  and 

(3)  the  procedures  applicable  to  the 
annual  report  by  non-member  States  or 
non-sited  compact  regions  to  DOE, 
itemizing  expenditures  of  monies 
disbursed  from  the  Escrow  Account. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  in 
response  to  this  Notice.  Send  written 
comments  to  J.L  Smiley.  Program 
Manager.  Low-Level  Waste 
Management  Program.  NE-24.  U.S. 
Department  of  Energy,  Washington.  DC 
20545  (301-353-4216);  or  Sandra 
Sherman.  Attorney,  Office  of  General 
Counsel.  GC-31,  U.S.  Department  of 
Energy.  Washington.  DC  20585  (202-252- 
6975). 

FOR  FURTHER  INFORMATION  CONTACT: 
J.L.  Smiley.  Program  Manager,  Low- 
Level  Waste  Management  Program.  NE- 
24.  U.S.  Department  of  Energy. 
Washington,  DC  20545.  (301)  353-4216. 


SUPPLEMENTARY  INFORMATION:  The 

Department  of  Energy  (DOE)  today  gives 
notice  and  an  opportunity  to  comment 
with  respect  to  the  procedures 
applicable  to  deposits  to  and 
disbursements  from  the  Escrow  Account 
established  under  Section  5  of  the  Low- 
Level  Radioactive  Waste  Policy 
Amendments  Act  of  1985  ("the  Act"). 
Pub.  L.  99-240.  The  notice  also  describes 
the  procedures  applicable  to  non- 
member  States'  and  non-sited  compact 
regions'  rebate  expenditure  reports  to 
DOE. 

Section  5  of  the  Act  gives  the  sited 
States  (Washington.  South  Carolina,  and 
Nevada),  which  host  the  three  existing 
commercially  operated  low-level 
radioactive  waste  disposal  sites,  the 
authority  to  collect  surcharges  on 
wastes  disposed  at  these  sites  that  were 
generated  in  the  non-sited  compact 
regions  (compact  regions  currently 
without  disposal  sites)  and  non-member 
States  (States  without  disposal  sites  and 
who  are  not  members  of  compact 
regions).  Twenty-five  percent  of  the 
amount  collected  by  the  sited  States  is 
to  be  transferred  on  a  monthly  basis  for 
deposit  in  an  Escrow  Account  held  by 
DOE.  The  purpose  of  this  Escrow 
Account  is  to  provide  monetary 
incentives  for  States  to  meet  certain 
"milestones"  in  the  Act  towards 
establishing  new  disposal  facilities  for 
low-level  radioactive  waste.  Not  later 
than  30  days  following  each  of  the 
milestone  dates,  the  Act  provides  for 
DOE  to  rebate  the  attributable  amounts 
held  in  the  Escrow  Account  (including 
accrued  interest)  to  each  non-sited 
compact  region  and  non-member  State 
that  has  met  the  requirements  of  the 
milestone.  If  a  non-sited  compact  region 
or  non-member  State  does  not  meet  the 
milestone,  the  attributable  amount(s) 
held  in  the  Escrow  Account  (including 
accrued  interest)  will  be  returned  to  the 
sited  State(s)  that  collected  the  original 
surcharge.  These  procedures  specify 
how  DOE  will  administer  the  Escrow 
Account,  and  are  intended  to  encourage 
the  timely  receipt,  disbursement,  and 
reporting  of  rebate  transactions.  These 
procedures  take  effect  at  once,  since  the 
Act  requires  that  payments  from  the 
Escrow  Account  commence  not  later 
than  30  days  after  ]uly  1, 1986,  the  date 
of  the  first  milestone.  However.  DOE 
invites  interested  persons  to  submit 
comments  in  response  to  this  notice. 
DOE  may  revise  these  procedures  in 
light  of  comments  received.  There  is  no 
deadline  for  submission  of  comments. 
Non-sited  compact  regions  and  non- 
member  States  receiving  rebates  may 
use  those  rebates  in  accordance  with  the 
limitations  established  in  section 
5(d)(2)(E)(i)  of  the  Act.  Section 


5(d)(2)(E)(ii)(I)  of  the  Act  requires  the 
non-sited  compact  regions  and  non- 
member  States  receiving  rebates  to 
submit  a  report  to  DOE  itemizing  their 
rebate  expenditures  after  each  year  that 
rebates  are  expended.  DOE  in  turn  must 
send  a  report  to  Congress  that 
summarizes  the  non-member  State  and 
non-sited  compact  region  reports 
received  each  year,  and  assesses  State 
and  regional  compliance  with  the 
expenditure  limitations  cited  in  Section 
5(d)(2)(E)(i)  of  the  Act.  This  notice 
includes  procedures  for  submitting  such 
itemized  information  to  DOE. 

Administration  of  Escrow  Account 

A  DOE  Escrow  Account  has  been 
established  within  the  U.S.  Department 
of  Treasury.  All  surcharge  deposits 
received  by  DOE  from  the  sited  States 
will  be  placed  in  that  Account,  and  to 
the  extent  possible,  will  be  invested  in 
interest-bearing  United  States 
Government  securities  with  the  highest 
available  yield.  DOE  will  separately 
track  the  principal  and  interest 
attributed  to  each  non-sited  compact 
region  or  non-member  State.  DOE  will 
issue  reports  to  the  sited  States,  non- 
sited  compact  regions,  and  non-member 
States  to  show  deposits  made  to,  and 
disbursements  made  from,  the  Escrow 
Account,  on  a  quarterly  basis  and/or 
following  each  milestone  date. 

Receipt  of  Surdiarges  for  Deposit 

Each  sited  State  is  to  submit  to  DOE 
25  percent  of  the  applicable  collected 
surcharge  for  deposit  in  the  Escrow 
Account  within  20  calendar  days 
following  the  end  of  the  month  in  which 
waste  was  received  at  the  disposal  site. 
These  deposits  shall  be  submitted  to  the 
U.S.  Department  of  Energy  via  wire 
transfer.  Late  deposits  will  be  subject  to 
a  daily  interest  charge  equivalent  to  the 
Treasury  Department's  Current  Value  of 
Funds  Rate.  At  the  time  of  the  wire 
transfer,  the  sited  State  shall  send  the 
following  verifying  information,  certified 
by  a  duly  authorized  State  official,  to  the 
Office  of  Departmental  Accounting  and 
Financial  Systems  Development,  Special 
Accounts  and  Payroll  Division,  MA- 
33.3,  U.S.  Department  of  Energy, 
Washington.  DC  20545: 

1.  The  name  of  the  State(s)  generating 
the  waste.* 


•  With  regard  to  lurcharges  collected  for  low- 
level  radioactive  waste  disposed  during  the  period 
beginning  January  1. 1990  and  ending  December  31, 
1992,  the  Act  provides,  in  some  instances,  for 
rebates  directly  to  the  generators  from  whom  the 
surrdiarge  was  collected.  For  this  period,  the  sited 
Stale*  1^11  identify  the  names,  addresses,  and 
•orchard  amounts  for  each  generator. 
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2.  The  name  of  the  compact  region,  if 
applicable. 

3.  The  specific  surcharge  transferred 
for  each  State. 

4.  The  month  in  which  waste  was 
received  at  the  site. 

5.  The  date  and  amount  of  the  wire 
transfer. 

Disbursement  of  Rebates 

The  first  milestone  in  the  Act  occurs 
on  July  1, 1988.  The  Act  provides  that  by 
that  date  each  "non-member  State  shall 
ratify  compact  legislation  or.  by  the 
enactment  of  legislation  or  the 
certification  of  the  Governor,  indicate  its 
intent  to  develop  a  site  for  the  location 
of  a  low-level  radioactive  waste 
disposal  facility  within  such  State."* 
With  respect  to  States  which  are 
members  of  non-sited  compact  regions 
approved  by  Congress  in  Title  II  of  the 
Act.  DOE  will  rebate  surcharge  fees 
without  seeking  any  further 
documentation  on  their  part.  All  other 
States  subject  to  surcharges  are  required 
to  provide  DOE  with  appropriate 
documentation  of  their  compliance  with 
the  July  1, 1986  milestone. 

With  respect  to  any  request  for  a 
rebate  relating  to  any  milestone,  the 
Governor  or  authorized  agency  of  the 
non-member  State,  or  the  executive 
director  or  chairman  of  the  non-sited 
compact  region,  shall  send  a  request  to 
DOE  for  a  rebate  from  funds  held  in 
escrow.  The  request  shall  be  addressed 
to  the  United  States  Department  of 
Energy.  Attention:  Manager.  Low-Level 
Waste  Management  Program.  NE-24. 
Washington,  DC  20545.  The  request 
should  state  that  the  non-member  State 
or  non-sited  compact  region  has  met  the 
applicable  milestone  requirements  under 
section  5  (e)(1)  of  the  Act.  and  provide 
supporting  documentation  consistent 
with  those  requirements.  A  copy  of  this 
rebate  request  shall  be  provided  by  the 
non-member  State  or  non-sited  compact 
region  to  the  Governors  (or  their 
designees)  of  the  sited  States.  A  sited 
State  may  make  a  recommendation  to 
DOE  as  to  whether  a  non-member  State 
or  non-sited  compact  region  has  met  the 
milestone  requirements.  Authorized 
representative(s)  of  the  sited  State(s) 
may  send  their  recommendation  to  the 
DOE  Low-Level  Waste  Program 
Manager.  DOE  may  ask  the  non-member 
States  or  non-sited  compact  regions 
requesting  rebates  for  further  supporting 
information.  DOE  encourages  early 


«  See  also  section  5(e)(1)(F).  which  provides  for 
meeting  the  milestone  by  entering  into  a  disposal 
agreement  with  a  sited  compact  region. 


submission  of  requests  to  facilitate 
timely  disbursement  of  funds. 
Submission  of  a  request  for  a  rebate 
after  the  milestone  date,  but  prior  to 
expiration  of  the  30-day  period  accorded 
to  DOE  for  consideration  of  the  request, 
could  result  in  delayed  disbursement. 

DOE  shall  determine  whether  non- 
sited  compact  regions  and  non-member 
States  have  met  the  milestone 
requirements,  and  are  therefore  eligible 
to  receive  a  rebate  disbursement.  DOE 
shall  notify  the  sited  States,  non-sited 
compact  regions,  and  non-member 
States  of  its  determination. 

Rebates  of  all  surcharge  deposits  plus 
accrued  interest  will  be  disbursed  via 
wire  transfer  to  the  non-sited  compact 
regions  and  the  non-member  States 
meeting  the  milestone.  For  those  non- 
sited  compact  regions  and  non-member 
States  that  do  not  meet  the  milestone, 
applicable  surcharge  deposits  plus 
accrued  interest  will  be  wire-transferred 
to  the  sited  States  that  collected  the 
original  surcharge.  For  a  period  not  to 
exceed  60  days  following  the  milestone 
date,  all  surcharges  paid  by  generators 
to  the  sited  States  prior  to  the  applicable 
milestone  shall  be  rebated  to 
appropriate  non-sited  compact  regions 
and  non-member  States  that  have  met 
the  milestone  if  it  can  be  documented 
that  the  waste  was  accepted  for 
disposal  by  the  sited  State  prior  to  the 
applicable  milestone  date.  Late 
payments  from  sited  States  to  the  DOE 
will  be  subject  to  the  aforementioned 
daily  interest  charge. 

State  and  Region  Expenditure  Reports 

Section  5(d)(2)(E)  of  the  Act  requires 
that  not  later  than  6  months  after 
receiving  reports  from  the  non-member 
States  and  non-sited  compact  regions. 
DOE  must  provide  Congress  an  annual 
report  assessing  how  such  States  and 
regions  complied  with  the  particular 
limitations  on  expenditure  of  rebates 
that  were  set  forUi  in  the  Act.  DOE 
therefore  requests  that  non-member 
States  and  non-sited  compact  regions 
maintain  adequate  records  concerning 
their  use  of  these  disbursements,  since 
States  are  required  to  itemize  their 
expenditures  in  reporting  annually  to 
DOE. 

Section  (5)(d)(2)(E)(i)  of  the  Act 
specifies  limitations  on  the  use  of  fimds 
rebated  to  non-sited  compact  regions 
and  non-member  States  from  the  DOE 
Escrow  Account.  The  Act  provides  the 
following  limitations: 

Any  amount  paid  under 
subparagraphs  (B)  or  (C)  may  only  be 
used  to: 


(I)  establish  low-level  radioactive 
waste  disposal  facilities; 

II)  mitigate  the  impact  of  low-level 
radioactive  waste  disposal  facilities  on 
the  host  State; 

(III)  regulate  low-level  radioactive 
waste  disposal  facilities;  or 

(IV)  ensure  the  decommissioning, 
closure,  and  care  during  the  period  of 
institutional  control  of  low-level 
radioactive  waste  disposal  facilities. 
States  with  questions  regarding  use  of 
the  rebates  may  contact  the  DOE 
Program  Manager. 

Section  (5)(d)(2){E)(ii)(I)  of  the  Act 
requires  non-sited  compact  regions  and 
non-member  States  to  submit  a  report  to 
DOE  itemizing  their  rebate  expenditures 
after  each  year  in  which  rebates  are 
expended.  This  annual  report  shall  be 
submitted  to  DOE  by  an  authorized 
representative  of  each  of  the  non-sited 
compact  regions  and  non-member  States 
by  December  31,  as  required  by  the  Act. 
Authorized  representatives  include 
Governors  of  non-member  States, 
executive  directors  or  commission 
chairmen  of  non-sited  compact  regions, 
or  their  designees.  Reports  are  to  itemize 
how  all  rebate  funds  were  expended  in 
a  calendar  year.  A  revised  report,  if 
necessary  to  reflect  expenditures 
occurring  towards  the  end  of  the 
reporting  period,  may  be  furnished  to 
DOE  by  January  31  of  the  next  year. 
DOE  plans  to  provide  reporting  formats 
for  the  non-member  States  and  non-sited 
compact  regions  to  use  in  providing  their 
annual  itemized  reports.  Reports  should 
be  addressed  to  Program  Manager.  Low- 
Level  Waste  Management  Program,  NE- 
24,  U.S.  Department  of  Energy. 
Washington,  DC  20545. 

Paperwork  Reduction  Act 

The  information  collection  and  record 
keeping  requirements  in  this  Notice  are 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  [44  U.S.C. 
3504(H)]  and  the  Office  of  Management 
and  Budget's  (OMB)  implementing 
regulation.  5  CFR  Part  1320.  and  have 
been  cleared  by  OMB  for  DOE  use 
under  OMB  Control  Number  1910-0500 
for  the  receipt  of  surcharges  for  deposit 
information  collection  and  under  OMB 
Control  Number  1910-1000  for  all  others 
in  this  notice. 

Issued  in  Washington.  D.C.  on  June  20. 
1986. 

William  R.  Voigt,  Jr.. 
Director,  Office  of  Remedial  Action  and 
'Vaste  Technology.  Office  of  Nuclear  Enemy. 
[FR  Doc.  86-14322  Filed  6-23-86:  8:45  am) 
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52  20238 
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528 21 195 
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49  CFR 
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1 95 20294.  20976 
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172 19866.  22902 

173. 19866.  22902 

174 ™ 19866 

176. 19866 

1 77 1 9866 

178 1 9866 

179. 19866 

192. „...  19878,  21939 

387 22086 

571... 20536,  21583,  21696. 
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1 165 - 22537 

50CFR 

1 7 22521 

91 20977 

402 19926 

611. ..20297.  20652,  21772. 
22525 

630...„ _ 20297 
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658 22525 

661 19844.  21175 
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UST  OF  PUBLIC  LAWS 

Last  List  liiiM  10,  1966 

This  is  a  continotng  list  of 
public  bills  from  the  current 
session  of  Ckjngress  which 
have  t>ecome  Federal  laws. 
The  text  of  laws  is  not 
published  in  tt>e  Federal 
Register  but  may  be  ordered 
in  irxlividual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  SuperinterxJent  of 
Documents,  U.S.  Government 
Printing  Office.  Washington. 
DC  20402  (phone  202-275- 
3030). 

H.R.  3570  /  Pub.  L  99-336 
Judicial  Improvements  Act  of 
1985  (June  19.  1986;  100 
StaL  633;  7  pages)    Price: 
$1.00 

HJ.  Res.  131  /  Pub.  L  99> 
337 

To  designate  ttte  week 

beginning  June  15,  1986.  as 

"National  Safety  In  the 

Workplace  Week"  (June  19, 

1986;  100  Stat  640.  1  page) 

Price:  $1.00 

H.J.  Res.  382  /  Pub.  L.  99- 

338 

To  auttxxize  the  continued 

use  of  certain  lands  wittiin  the 


Sequoia  National  Park  by 
portions  of  an  existing 
hydroelectric  project  (June  19, 
1986;  100  Stat.  641;  1  page) 
Price:  $1.00 

S.  124  /  Pub.  L.  99-339 
Safe  Drinking  Water  Act 
Amendn>ents  of  1986  (June 
19,  1986;  100  Stat.  642;  26 
pages)    Price:  $1.00 

SJ.  Res.  220  /  Pub.  L  99- 
340 

To  provide  for  tt>e  designation 
of  September  19,  1986.  as 
"National  P.O.W./M.I.A. 
Recognition  Day"  (June  19, 
1986;  100  Stat.  668;  1  page) 
Price:  $1.00 

SJ.  Res.  310  /  Pub.  L  99- 
341 

To  proclaim  June  15,  1986, 
through  June  21,  1986,  as 
"Natiortal  Agrictiitural  Export 
Week"  (June  19,  1986;  100 
Stat  669;  1  page)    Price: 
$1.00 

SJ.  Res.  347  /  Pub.  L.  99- 
342 

To  designate  the  week 
beginrmg  June  22,  1986,  as 
"National  Homelessness 
Awareness  Week"  (June  19, 
1986;  100  Stat  670;  1  page) 
Price:  $1.00 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  forrnat  and  mailed  to 
subscribers  the  following  day  via  first  class 
mail.  As  part  of  a  microfiche  Federal 
Register  subscription,  the  LSA  (List  of  CFR 
Sections  Affected)  and  the  Cumulative 
Federal  Register  Index  are  mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  185  volumes  and 
revised  at  least  once  a  year  on  a  quarterly 
basis,  is  published  in  24x  microfiche  format 
and  the  current  year's  volumes  are  mailed 
to  subscritjers  as  issued.  Or,  the  previous 
year's  full  set  may  be  purchased  at  a 
reduced  price  and  mailed  as  a  single 
shipment 

Microfiche  Subscription  Prices: 

Federal  Register 

One  year  $145  domestic;  $181.25 

foreign 
Six  months:  $72.50  domestic;  $90.65 

foreign 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $185  domestic: 

$231.25  foreign 
Previous  year's  full  set  (single  shipment): 

$125  domestic;  $156.25  foreign 


Order  Fdrm 
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n  check. 


n  money  order,  or  charge  to  my 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday. 
(not  published  on  Saturdays,  Sundays,  or  on  official  hohdays). 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  50a  as  amended:  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  Rle  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  Tiling  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  S300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  OfTice,  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions-  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Qte  This  Publicatioa:  Use  the  volume  number  and  the 
page  number.  Example:  51  FR  12345. 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  OfTice  of  the  Federal  Register. 

Free  public  brierings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  ttetween  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulation*.  .^ 


WASHINGTON,  DC 

WHEN:  July  11;  at  9  am. 

WHERE:  Office  of  the  Federal  Register, 

First  Floor  Conference  Room. 
1100  L  Street  NW..  Washington.  DC. 


RESERVATIONS: 


Abram  Primus  202-523-3419 
Ina  Masters  202-523-3419 


WHEN: 
WHERE: 


SEATTLE,  WA 

July  22;  at  1:30  pm. 

North  Auditorium, 

Fourth  Floor.  Federal  Building, 

915  2nd  Avenue.  Seattle.  WA. 

RESERVATIONS:  Call  the  Portland  Federal  Information 
Center  on  the  following  local  numbers: 


Seattle 

206-442-0570 

Tacoma 

206-383-5230 

Portland 

503-221-2222 

SAN  FRANCISCO,  CA 

WHEN: 

July  24:  at  1:30  pm. 

WHERE: 

Room  2007.  Federal  Building, 

450  Golden  Gate  Avenue. 

San  Francisco.  CA. 

RESERVATIONS: 

Call  the  San  Francisco  Federal  Information 

Center.  415-556-6600 

^  ,3A JlM^'A  V«03  ^^ 
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'      Standards:  National  Oceanic  and  Atmospheric 

Administration;  National  Technical  Information  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
23110 

Commission  of  Fin*  Arts 

RULES 

Transfer  of  regulations;  CFR  chapter  vacated,  23056 

Committee  for  ttie  Implementation  of  Textile  Agreements 

NOTICES 

Textile  consultation;  review  of  trade: 
Thailand,  23113 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  programs: 
Peanut  price  support  program;  correction.  23109 


Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Board  of  Trade  and  Chicago  Mercantile 
Exchange — 
Option  contracts  on  specified  futures  contracts.  23115 
Meetings;  Sunshine  Act.  23181 
(4  documents) 

Copyright  Royalty  Tribunal 

NOTICES 

Cable  royalty  fees: 
Distribution  proceedings.  23115 

Customs  Service 

RULES 

Country  of  origin  marking: 

Orange  juice  containers;  frozen  concentrate  and 
reconstituted;  label  requirements.  23045 
Recordkeeping,  inspection,  search,  and  seizure: 

Violations  of  19  U.S.C.  1592,  prior  disclosures.  23047 
Reporting  and  recordkeeping  requirements.  23050 

Defense  Department 

See  also  Air  Force  Department;  Navy  Department 

NOTICES 

Meetings: 
Electron  Devices  Advisory  Group.  23115 

Economic  Development  Administration 

RULES 

Financial  assistance  requirements: 
Flood  hazards  and  environmental  requirements.  23042 

Energy  Department 

See  Bonneville  Power  Administration;  Federal  Energy 
Regulatory  Commission;  Hearings  and  Appeals  Office. 
Energy  Department 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Wisconsin.  23056 
NOTICES 
Air  quality  criteria: 

Acetaldehyde  and  acrolein;  draft  health  assessment; 
workshop,  23151 

Hydrogen  sulfide;  draft  health  assessment;  workshop, 
23152 
Pesticide,  food,  and  feed  additive  petitions: 

Ciba  Geigy  Corp.,  23150 
Pesticide  programs: 

Standard  Evaluation  Procedures — 
Guidance  documents;  availability.  23153 
Pesticide  registration,  cancellation,  etc.: 

American  Cyanamid  Co.,  23149 

H.B.  Meyer  &  Son.  Inc„  et  al.;  correction,  23152 
Pesticides;  experimental  use  permit  applications: 

Dow  Chemical  Co.  et  al..  23150 
Pesticides;  temporary  tolerances: 

Carbon  disulfide,  23151 
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Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts:  correction,  23153 

Federal  Aviation  Administration 

RULES 

Standard  instrument  approach  procedures,  23043 
PROPOSEO  RULES 

Air  traffic  operating  and  flight  rules: 
Rulemaking  petition;  deletion  of  requirement  for  medical 
certificate,  23082 
Terminal  control  areas,  23081 

NOTICES 

Meetings: 
Aeronautics  Radio  Technical  Commission,  23178 
(3  documents) 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 

Dale  of  public  notice,  23059 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
California,  23085 
Mississippi.  23087 
South  Dakota,  23086.  23088 

(2  documents] 
Tennessee,  23087,  23088 

(2  documents) 
Texas,  23085.  23086 

(2  documents) 
Washington,  23087 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
23153 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Boston  Edison  Co.  et  al.,  23132 
Hydroelectric  applications,  23138 
Small  power  production  and  cogeneration  facilities: 
qualifying  status: 

Dexter  Corp.  et  al..  23135 
Applications,  hearings,  determinations,  etc.: 

BHP  Petroleum  Co.  Inc..  23135 

Bonneville  Power  Administration.  23137 

Natural  Gas  Pipeline  Co..  23137 

Southern  Natural  Gas  Co..  23138 

Texas  Gas  Transmission  Corp.  et  al.  23140 

Trunkline  Gas  Co..  23140 

Federal  Highway  Administration 

PROPOSED  RULES 

Motor  carrier  safety  regulations: 

Safety  fitness  determination.  23088 
NOTICES 
Environmental  statements;  notice  of  intent: 

Cooper  Landing,  AK,  23178 

Federal  Home  Loan  Bank  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Southland  Federal  Savings  &  Loan  Association.  23154 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  23154 


Shipping  Act  of  1984: 
Marine  terminal  service  agreements;  penalties  waiver. 
23154 

Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act.  23181 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Food  and  Drug  Administration 

NOTICES 

Radiological  health: 
Radionuclides  in  imported  foods:  levels  of  concern; 
availability  of  compliance  policy  guide,  23155 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 
Pesticide-treated  seed,  use  in  animal  feed,  23109 

Forest  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Lassen  National  Forest,  CA,  23110 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Payment  due  date  clauses  for  supply,  service,  and 

construction  contracts,  etc.,  23062 
Prompt  payment  discounts,  23060 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Care  Financing 
Administration;  National  Institutes  of  Health;  Social 
Security  Administration 

Health  Care  Financing  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations,  23156 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
Cases  filed,  23116,  23117,  23146-23148 

(5  documents) 
Decisions  and  orders,  23141 
Remedial  orders: 

Objections  filed,  23141 
Special  refund  procedures;  implementation.  23141.  21144 
(2  documents) 

Immigration  and  Naturalization  Service 

RULES 

Aliens: 
Deportation;  notice  prior  to  removal.  23041 

Indian  Affairs  Bureau 

RULES 

Land  and  water 
Grazing  permits  for  Navajos  living  on  land  partitioned  to 
Hopi  Tribe.  23052 
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Interior  Department 

See  Indian  Affairs  Bureau;  Land  Management  Bureau; 

National  Park  Service;  Surface  Mining  Reclamation  and 

Enforcement  Office 

Internal  Revenue  Service 

RULES 

Procedure  and  administration: 
Administrative  summonses.  23052 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 
Leather  wearing  apparel  from  Uruguay.  23110 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Aircraft  carbon  disc  brakes  and  replacement  carbon 

discs,  23162 
Cellulose  acetate  hollow  fiber  artificial  kidneys.  23162 
Generalized  System  of  Preferences;  eligible  articles  list, 

etc.  (portable,  fan-forced  air,  electric  space  heaters 

from  Hong  Kong,  Korea,  and  Taiwan).  23163 
Luggage  products.  23163 

Multi-level  touch  control  lighting  switches.  23164 
Pharmaceutical  closures,  23164 
Porcelain-on-steel  cooking  ware  from  Mexico,  China,  and 

Taiwan.  23164 

Justice  Department 

See  Immigration  and  Naturalization  Service;  Juvenile  Justice 
and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements: 
Child  victim  as  a  witness  research  and  development 
program,  23166 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

23159 
Alaska  Native  claims  selection: 

Cook  Inlet  Region,  Inc.,  23159 

Kaktovik  Inupiat  Corp.,  23159 
I       (2  documents) 

Seldovia  Native  Association.  Inc.,  23160 
Realty  actions;  sales,  leases,  etc.: 
I    Arizona,  23160 
I    North  Dakota.  23161 

National  Bureau  of  Standards 

NOTICES 

Meetings: 

National  Conference  on  Weights  and  Measures,  23113 

National  Foundation  on  the  Arts  and  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
23171 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  theft  prevention  standard: 
Insurer  reporting  requirements.  23095 


NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Wayne  Corp.,  23179 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Recombinant  DNA  Advisory  Committee,  23158,  23210 
(2  documents] 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines 
Proposed,  23210 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfish,  23079 
Correction.  23079 

National  Park  Service 

NOTICES 

Hunting  and  trapping  in  Buffalo  National  River.  AR.  et  al.; 
court  decision,  23161 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
Absorbent  Industries,  Inc.,  23113 

Navy  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
23116 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Duke  Power  Co.  et  al.,  23171 
Regulatory  guides: 

Issuance,  availability,  and  withdrawal.  23172 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co..  23173 

GA  Technologies.  Inc..  23174 

Occupational  Safety  and  Health  Review  Commission 

PROPOSED  RULES 
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NOTICES 
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Personnel  Management  Office 

RULES 
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Special  salary  rate  schedules  for  recruitment  and 

retention.  23035 
Work  schedule  adjustments  for  religious  observances. 
23036 
Retirement: 
Civil  service  retirement  coverage;  automatic  immediate 
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23036 
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Excepted  service: 
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Update,  23175 

Postal  Service 
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Meetings;  Sunshine  Act,  23181 
(2  documents) 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Save  American  Industry  and  Jobs  Day.  National  (Proc. 
5505],  23033 
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Small  Business  Administration 
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Progressive  Funding,  Inc..  23177 
Wilbur  Venture  Capital  Corp.,  23177 

Social  Security  Administration 
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Benefits  deductions,  reductions,  and  nonpayments; 
spouse's  Government  pension,  23051 
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23085 

Tennessee  Valley  Authority 
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Meetings;  Sunshine  Act.  23182 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Highway  Administration;  National  Highway 
Traffic  Safety  Administration;  Research  and  Special 
Programs  Administration 

NOTICES 

Aviation  proceedings: 
All-cargo  air  service  certificate  applications,  23177 

Treasury  Department 

See  also  Customs  Service;  Internal  Revenue  Service 

NOTICES 

Notes,  Treasury: 
AB-1988,  23180 


Veterans  Administration 

RULES 

Acquisition  regidations: 
Competition  in  contracting,  23065 
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Part  11 

Occupational  Safety  and  Health  Review  Commission,  23184 

Part  ill 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  5505  of  June  21,  1986 

National  Save  American  Industry  and  Jobs  Day,  1986 


|FR  Doc.  86-14523 
Filed  6-24-86:  10:31  am] 
Billing  code  319S-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  manufacturing  industries  in  the  United  States  have  been  a  major  factor  in 
creating  a  high  standard  of  Uving  for  all  Americans.  These  industries  now 
generate  and  ship  more  than  $1  trillion  of  our  annual  gross  national  product. 

Our  manufacturing  industries  have  done  a  magnificent  job  of  meeting  the 
needs  of  consumers  and  of  the  Nation  and  its  allies,  and  they  continue  to  do 
so.  Those  industries  have  demonstrated  their  ability  to  remain  competitive  in 
the  emerging  world  marketplace. 

American  manufacturers  are  adapting  to  new  economic  circumstances  by 
increasing  their  efficiency,  their  productivity,  and  their  price-competitiveness. 
They  have  retained  their  share  of  the  gross  national  product  in  a  dynamic  and 
changing  national  economy. 

It  is  the  policy  of  this  Administration  to  ensure  the  right  of  all  American 
industries  to  compete  fairly  in  world  markets  by  vigorously  enforcing  our 
trading  rights  worldwide.  I  am  convinced  that  in  an  environment  of  free  and 
fair  trade,  our  manufacturing  industries  can  meet  any  foreign  competitors  in 
price,  quality,  and  reliability. 

In  recognition  of  the  many  accomplishments  of  our  manufacturing  industries, 
their  critical  role  in  our  economy,  and  the  many  contributions  of  their  employ- 
ees to  our  national  Hfe.  the  Congress,  by  Senate  Joint  Resolution  346,  has 
designated  June  21,  1986  as  "National  Save  American  Industry  and  Jobs  Day" 
and  has  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  this  occasion. 

NOW,  THEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  June  21,  1986  as  National  Save  American 
Industry  and  Jobs  Day,  and  I  invite  the  people  of  the  United  States  to  observe 
this  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicatMlity  and  legal  effect,  most 
of  which   are   keyed  to  and  codified   in 
the  Code  of  Federal  Regulations,  wf>ich  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the   Superintendent  of  Documents. 
Prices  of  new  books  are  Ksted  in  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart530 

Special  Salary  Rate  Schedules  for 
Recruitment  and  Retention 

agency:  Office  of  Personnel 

Management. 

action:  Final  mle. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  revising  its 
regulations  on  the  establishment, 
adjustment,  and  termination  of  special 
salary  rate  schedules.  Specifically,  we 
are  deleting  provisions  which  require 
that  comments  be  obtained  on  proposals 
to  establish,  adjust,  or  terminate  special 
salary  rate  schedules,  and  that  these 
schedules  be  published  in  the  Federal 
Register.  These  revisions  will  accelerate 
the  effective  date  of  newly  established 
or  increased  special  salary  rates. 
EFFECTIVE  DATE:  July  25,  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Gualtieri,  (202)  632-7858. 
SUPPLEMENTARY  INFORMATION: 

Law 

Section  5303  of  title  5.  United  States 
Code,  authorizes  the  President  to 
establish  special  minimum  rates  of  basic 
pay  for  one  or  more  grades, 
occupational  groups,  series,  classes,  or 
subdivisions  of  classes  subject  to 
statutory  pay  schedules,  in  one  or  more 
areas  or  locations,  when  the  pay  rates  in 
,  private  enterprise  are  so  substantially 
above  the  statutory  pay  rates  for  the 
positions  concerned  as  to  handicap 
significantly  the  Government's 
recruitment  or  retention  of  well- 
qualified  persons. 

Executive  order 

Section  301(a]  of  Executive  Order 
11721  of  May  23, 1973,  as  amended, 
authorizes  OPM  to  exercise  the 


authority  conferred  upon  the  President 
by  the  provisions  of  section  5303  of  title 
5,  United  States  Code,  to  establish  and 
revise  special  minimum  pay  rates  and 
rate  ranges  and  to  prescribe  conversion 
rules  for  adjusting  an  employee's  pay  for 
positions  classified  under  the  General 
Schedule  and  certain  other  pay  systems. 

Regulations 

We  published  interim  regulations  on 
April  1, 1986  (51  PR  11007).  The 
regulations  revised  Subpart  C  of  Part  530 
to  delete  provisions  in  H  53&303(a), 
530.304(a),  «nd  530.305  whiclJ  require 
that  comments  be  obtained  on  proposals 
to  establish,  adjust,  or  terminate  special 
salary  rate  schedules,  and  that  these 
schedules  be  published  in  the  Federal 
Register.  We  also  deleted  Section 
530.307  wtiick  lists  the  special  salary 
rate  schedules  authorized. 

Background 

Federal  statute  (5  U.S.C.  5303> 
provides  a  mechanism  for  the 
Government  to  quickly  staff  its  hard-to- 
fill  positions  and  keep  then»  filled  by 
offering  certain  employees  pay,  in  most 
instances,  substantially  higher  than  the 
statutory  rates.  Before  such  increases 
could  take  effect,  however,  OPM  had  to 
follow  the  Administrative  Procedure  Act 
(APA)— 5  U.S.C.  533— to  provide  notice 
of  proposed  rulemaking  and  to  provide 
interested  parties  an  opportunity  to 
comment.  Following  the  notice-and- 
comment  provisions  of  the  APA  has 
only  served  to  delay  the  date  our  special 
salary  rate  actions  can  take  effect, 
needlessly  prolonging  agency  staffing 
problems. 

Further,  with  the  passage  of  Pub.  L. 
99-251,  "Federal  Employees  Benefits 
Improvement  Act  of  1986,"  Congress 
specifically  removed  the  requirement  for 
OPM  to  follow  notice-and-comment 
procedures  when  esfablwhing  any 
schedules  or  rates  of  basic  pay  when  the 
underlying  procedures,  methodology,  or 
criteria  used  to  establish  such  schedules 
or  rates  were  earlier  codified  in 
accordance  with  administrative 
procedure.  (Special  salary  rate  criteria 
appear  in  5  CFR  530.303.) 

Accordingly,  we  removed  the  cited 
provisions  from  our  regulations  so  we 
can  expeditiously  alleviate  agency 
staffing  problems  by  accelerating  the 
effective  date  of  newly  estabhshed  or 
increased  special  salary  rates. 
Moreover,  whenever  we  decide  to 


reduce  or  terminate  special  salary  rates, 
employees  in  the  affected  positions 
suffer  no  loss  because  our  regulations  . 
provide  that  no  employee's  pay  will  be 
reduced  because  of  these  actions.  Even 
though  the  amended  regulations  took 
immediate  effect,  we  nonetheless 
solicited  comments  on  oar  actions. 

Comments 

We  received  two  agency  comments 
(one  by  letter  and  one  by  telephone) 
expressing  support  for  the  changes  we 
made  in  our  regulations,  to  the  extent 
those  changes  eliminate  the  delay  in 
effective  dates,  caused  by  following  5 
U.S.C.  553,  when  establishing  ot 
increasing  special  salary  rates. 
However,  the  commenters  were  also 
concerned  that  eliminating  the  delay  in 
effective  dates  when  terminating  or 
reducing  special  rates  could  canse 
agencies  problems  when  recruiting  in 
situations  where  agencies  are  not  given 
sufficient  prior  notice  of  the  change  in 
rates. 

Each  special  rate  authorization  is 
subject  to  change  at  any  time  based  on 
improvement  or  deterioration  of  the 
staffing  conditions  upon  which  the 
authorization  is  based.  Changes  may  be 
initiated  as  a  result  of  the  annual  review 
(required  by  Executive  Order  11721)  or 
any  interim  review  or  agency  request  for 
changes.  Any  rate  changes  as  a 
consequence  of  the  annual  review  are 
normally  effective  in  the  first  pay  period 
of  each  fiscal  year  and  it  is  our  objective 
to  provide  agencies  with  advance  notice 
of  these  decisioins.  Knowing  this, 
agencies  should  exercise  caution  when 
making  salary  offers  to  persons  who  will 
enter  on  duty  during  that  pay  period. 
Any  rate  changes  in  current 
authorizations  (and  in  newly  established 
rates)  as  a  consequence  of  an  interim 
review  (or  mid-year  request)  become 
effective  on  a  date  which  OPM  and 
agencies  mutually  agree  upon  in 
advance.  Therefore,  the  effective  date  of 
such  actions  should  not  cause  agencies 
recruitment  problems.  No  changes  have 
been  made  to  the  interim  regulations  as 
a  result  of  the  comments  received  and 
we  are  adopting  our  interim  regulations 
as  final  without  change. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 
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Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  applies  only  to  Federal 
employees  and  agencies. 

list  of  Subjects  in  5  CFR  Part  530 

Administrative  practice  and 
procedure.  Government  employees, 
Wages. 

U.S.  Office  of  Personnel  Management. 
Cooataoce  Honer, 
Director. 

Accordingly,  OPM  is  adopting  its 
interim  rules  published  on  April  1, 1986 
(51  FR  11007),  as  final  without  change. 

|FR  Doc.  86-14316  Filed  6-24-86;  8:45  am) 
MUJNG  CODE  (32S-01-« 


5  CFR  Part  550 

Adjustment  of  Work  Schedules  for 
Religious  Observances 

AQENCV:  Office  of  Personnel 
Management. 

action:  Final  rule. 


r.  The  Office  of  Personnel 
Management  (OPM)  is  adopting,  as 
final,  its  interim  rules  governing 
adjustment  of  work  schedules  for 
religious  observances.  Proposed  changes 
to  the  interim  regulations  appear  to  be 
unnecessary.  Retaining  the  existing 
rules  will  provide  the  needed  flexibility 
to  cover  various  unique  work-scheduling 
situations. 

EFFECTIVE  DATE:  ]uly  25.  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  W.  Brown,  (202)  632-4634. 
SUPPLEMENTARY  INFORMATION:  OPM  is 

not  adopting  the  proposed  regulations 
on  adjustment  of  work  schedules  for 
religious  observances  published  on 
October  24, 1983.  at  48  FR  49023;  instead, 
we  are  reconfirming  our  current 
regulations  on  the  same  subject 
published  on  October  6. 1978,  at  43  FR 
46288.  The  intent  of  the  proposed 
,  regulations  was  to  provide  agencies 
with  guidance  on  situations  that  warrant 
denial  of  an  employee's  request  for  an 
adjustment  of  work  schedules  and  to 
establish  additional  procedures  for 
administering  5  U.S.C.  5550a. 

After  reviewing  the  comments  we 
received  on  the  proposed  regulations, 
we  have  determined  that  it  would  not  be 
practical  or  desirable  for  OPM  to 
provide  a  definitive  list  of  situations  that 
warrant  denial  of  an  employee's  request. 
This  is  an  agency  determination  that 
must  be  based  on  the  facts  and 


circumstances  of  each  individual 
request. 

In  a  similar  vein,  a  number  of  agencies 
felt  the  administrative  procedures  in  the 
proposed  regulations  were  unduly  - 
prescriptive  and  did  not  provide 
sufficient  flexibility  to  address  unique 
work-scheduling  situations.  Therefore, 
as  necessary,  additional  guidance  on 
administrative  procedures  will  be 
incorporated  in  the  Federal  Personnel 
Manual,  rather  than  in  the  regulations 
themselves.  Because  the  current 
regulations  provide  the  necessary 
flexibility  to  address  unique  work- 
scheduling  situations,  we  are  adopting 
them  as  final  rules. 

List  of  Subjects  in  5  CFR  Part  550 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 

U.S.  Office  of  Personnel  Management. 
Constance  Homer, 
Director 

Accordingly,  OPM  is  adopting  the 
interim  rules  published  October  6, 1978 
(43  FR  46288).  as  final  with  the  following 
amendments: 

PART  550— (AMENDED] 

1.  The  authority  citation  for  Subpart  J 
of  Part  550  is  added  as  set  forth  below, 
and  the  authority  citations  following  all 
the  sections  in  Subpart  J  are  removed: 

Authority:  S  U.S.C.  5550a. 

§550.1002    [An>ended] 

2.  Section  550.1002  is  amended  by 
removing  the  word  "interim"  in  the  first 
sentence  of  paragraph  (a)  and  by 
removing  paragraph  (e). 

[FR  Doc.  86-14314  Filed  6-24-86;  8:45  am] 

BILLING  CODE  S32&-01-M 


5  CFR  Part  831 

Retirement 

AGENCY:  Office  of  Personnel 

Management. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  adopting  its 
proposed  regulations  to  list  an 
additional  exception  to  the  exclusions 
from  civil  service  retirement  (GSR) 
coverage  for  Federal  employees  and  to 
amend  the  authority  citations  in  Part 
831,  in  accordance  with  the  new 
authority  citation  requirements  in  1  CFR 
21.43,  to  place  the  authority  citations  at 
the  subpart  level.  These  regulations  will 
correct  a  discrepancy  in  current 
regulations  and  the  Federal  Personnel 
Manual. 


EFFECnVC  date:  July  25. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  L.  Reeves,  (202)  632-1265. 
SUPPLEMENTARY  INFORMATION:  On 

January  28. 1986,  OPM  published  in  the 
Federal  Register  (51  FR  3470-3471) 
proposed  regulations  to  clarify  that  GSR 
coverage  applies  immediately  upon 
appointment  to  a  career  or  career- 
conditional  employee  who  might 
otherwise  be  excluded  from  such 
coverage  until  after  he  or  she  achieved 
competitive  status  (that  is,  after 
completion  of  a  probationary  period). 
These  regulations  will  reconcile  a 
discrepancy  in  the  existing  regulations 
and  the  longstanding  policy  and 
guidance  in  Federal  Personnel  Manual 
Supplement  831-1  that  career  and 
career-conditional  employees  are 
entitled  to  automatic  immediate 
coverage  under  the  GSR  system,  even 
though  they  may  serve  under  conditions 
that  would  ordinarily  exclude  them  from 
retirement  coverage,  such  as  non-full- 
time  employment  without  a  pre- 
arranged regular  tour  of  duty. 

One  employee  organization  sent 
written  comments  and  four  Federal 
agencies  submitted  oral  comments 
during  the  60-day  comment  period.  All 
of  the  comments  expressed  support  for 
our  proposal  to  clarify  the  regulations 
and  make  them  consistent  with  the 
guidance  provided  to  agencies  and 
employing  offices  in  Federal  Personnel 
Manual  Supplement  831-1. 

E.0. 12291,  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  will  only  affect 
Federal  employees  and  agencies. 

List  of  Subjects  in  5  CFR  Fart  831 

Administrative  practice  and 
procedures.  Claims.  Disability  benefits, 
Firefighters,  Government  employees. 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers. 
Pensions,  Retirement. 
U.S.  Office  of  Personnel  Management. 
Constance  Homer, 
Director  ' 

PART  831— RETIREMENT 

Accordingly,  OPM  is  amending  5  CFR 
Part  831  as  follows: 

1.  The  authority  citation  for  Part  831  is 
removed  and  the  authorities  following 
all  the  sections  are  removed. 
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2.  The  authority  citation  for  Subpart  A 
of  Part  831  is  added  to  read  as  follows: 

Autliority:  5  U.S.C.  8347:  S  831.102  also 
issued  under  5  U.S.C.  8334:  S  831.106  also 
issued  under  5  U.S.C.  552a;  S  831.108  also 
issued  under  5  U.S.C.  8336(d)(2). 

3.  The  authority  citations  for  Subparts 
B,  C,  D.  F,  G,  H,  I  through  R,  and  T 
through  U  of  Part  831  are  added  to  read 
as  follows: 

Authority:  5  U.S.C  8347. 

4.  In  §  831.201  of  Subpart  B,  paragraph 
(b)  is  revised  to  read  as  follows: 

§  83 1 .20 1    Exclusions  from  retirement 
coverage. 

«         *         *         *         * 

(b)  Paragraph  (a)  of  this  section  does 
not  deny  retirement  coverage  when: 

(1)  Employment  in  an  excluded 
category  follows  employment  subject  to 
subchapter  III  of  chapter  83  of  title  5, 
United  States  Code,  without  a  break  in 
service  or  after  a  separation  from 
service  of  3  days  or  less,  except  in  the 
case  of  an  alien  employee  whose  duty 
station  is  located  in  a  foreign  country; 

(2)  The  employee  receives  a  career  or 
career-conditional  appointment  under 
Part  315  of  this  chapter 

(3)  The  employee  is  granted 
competitive  status  under  legislation. 
Executive  order,  or  civil  service  rules 
and  regulations,  while  he  or  she  is 
serving  in  a  position  in  the  competitive 
service;  or 

(4)  The  employee  is  granted  me'rit 
status  under  35  CFR  Chapter  I, 
Subchapter  E. 

5.  The  authority  citation  for  Subpart  E 
of  Part  831  is  added  to  read  as  follows: 

Authority:  5  U.S.C.  8347;  $  831.502  also 
issued  under  5  U.S.C.  8337:  8  831.503  also 
issued  under  sec.  1(3).  E.0. 11228,  3  CFR 
1964-1965  Comp. 

6.  The  authority  citation  for  Subpart  I 
of  Part  831  is  added  to  read  as  follows: 

Authority:  5  U.S.C.  8347;  Sections  831.903 
and  831.904  also  issued  under  5  U.S.C.  8336. 

7.  The  authority  citation  for  Subpart  S 
of  Part  831  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8345(k]  and  8347. 
[FR  Doc.  86-14315  Filed  6-24-66:  8:45  am] 

BILUNO  CODE  6325-4>1-H 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  28 

Grade  Standards  for  American  Upland 
Cotton 

agency:  Agricultural  Marketing  Service, 
USDA. 


action:  Final  rule. 


summary:  The  Agricultural  Marketing 
Service  (AMS)  is  revising  the  leaf 
component  of  all  Upland  cotton  grade 
standards  to  reflect  the  leaf 
characteristics  produced  by  current 
harvesting  and  ginning  practices. 

AMS  is  also  adopting  the  tentative 
Strict  Good  Ordinary  Spotted  physical 
standard  and  the  tentative  Strict  Good 
Ordinary  Light  Spotted  descriptive 
standard  as  permanent  grade  standards. 
These  standards  more  accurately 
describe  a  portion  of  the  cotton  formerly 
described  as  Below  Grade.  The 
proposed  reduction  in  the  number  of 
grade  standards  for  American  Upland 
cotton  will  not  be  made. 

EFFECTIVE  DATE:  July  1,  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.H.  Ramey,  Jr..  Chief,  Fiber  Technology 
Branch,  Cotton  Division,  AMS,  USDA. 
4841  Summer  Avenue,  Memphis, 
Tennessee  38122.  (901)  521-2921. 
SUPPlfMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  not  to  be  a 
"major  rule"  since  it  does  not  meet  the 
criteria  for  a  major  regulatory  action  as 
stated  in  the  Order. 

The  Administrator  of  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  Because  the 
standards  are  revised  to  reflect  current 
industry  practices,  this  final  rule  will  not 
have  the  requisite  economic  impact.  The 
changes  do  not  impose  any  additional 
costs  or  duties  upon  users  of  the  service 
or  any  other  segment  of  the  cotton 
industry.  Further,  the  standards  are 
applied  equally  to  all  size  entities  by 
employees  of  Qie  Department. 

Background 

Pursuant  to  the  authority  contained  in 
the  United  States  Cotton  Standards  Act. 
the  Secretary  of  Agriculture  has 
established  the  official  cotton  standards 
of  the  United  States  for  the  grades  of 
American  Upland  cotton.  These 
standards  are  used  for  the  classification 
of  American  Upland  cotton  and  provide 
a  basis  for  the  determination  of  value 
for  commercial  purposes. 

The  existing  official  cotton  standards 
for  the  grades  of  American  Upland 
cotton  are  listed  and  described  in  the 
regulations  at  7  CFR  28.402-28.475. 
There  are  15  physical  standards 
represented  by  practical  forms,  and  29 
descriptive  standards  for  which 
practical  forms  are  not  made.  Six  of  the 


descriptive  standards  describe  the 
poorest  quality  cotton  which  make  up 
the  Below  Grade  classification  (7  CFR 
28.475). 

The  first  grade  standards  for 
American  Upland  cotton  were  formally 
promulgated  by  USDA  in  1914.  They 
have  been  revised  several  times  since, 
mainly  because  of  changing  varietal 
characteristics  and  harvesting  and 
ginning  practices.  The  last  complete 
revision  of  the  standards  became 
effective  in  1963  (27  FR  5535). 

Need  for  Revising  Standards 

Studies  and  surveys  of  recent  crops 
conducted  by  Cotton  Division,  AMS, 
have  shown  that  the  current  physical 
standards  for  grades  of  White,  Spotted 
and  Tinged  cotton  do  not  adequately 
represent  Upland  cotton  as  now  being 
produced  in  the  United  States.  Twenty- 
three  years  have  passed  since  the 
Upland  cotton  grade  standards  were  last 
revised.  During  this  period  there  have 
been  changes  in  varieties,  cultural 
practices  and  the  way  cotton  is 
harvested  and  ginned.  Many  of  these 
changes  have  had  an  influence  on  cotton 
quality.  One  noticeable  change  is  in  the 
size  of  leaf  particles  remaining  in  the  lint 
after  ginning.  The  size  range  of  leaf 
particles  contained  in  the  present  grade 
standards  is  no  longer  reflective  of  the 
range  currently  found  in  a  typical  bale 
of  cotton. 

Industry  representatives  at  the  May 
14, 1985  Standards  Matching  Conference 
commented  that  the  leaf  component  of 
the  currently  produced  cotton  differed 
fi^m  that  of  the  standards.  On  August 
29, 1985  representatives  of  cotton 
producers,  ginners,  merchants  and 
textile  manufacturers  met  with  Cotton 
Division  officials  and  discussed  whether 
the  leaf  component  of  Upland  cotton 
grade  standards  should  be  revised. 

Proposed  revised  physical  grade 
standards  for  Upland  cotton  were 
shown  at  a  meeting  of  industry 
representatives  in  Memphis,  Tennessee 
on  January  29, 1986.  They  were  also 
shown  at  several  regional  meetings  of 
cotton  growers,  ginners.  manufacturers 
and  merchants,  and  were  exhibited  at 
the  International  Cotton  Meeting  in 
Bremen,  West  Germany  this  year. 

New  Standards 

Two  grade  standards.  Strict  Good 
Ordinary  Spotted  and  Strict  Good 
Ordinary  Light  Spotted,  were 
promulgated  on  a  trial  basis  August  16. 
1983  (48  FR  37001).  They  became 
effective  as  tentative  standards  on 
August  16, 1984.  Since  then,  the 
production  and  trading  of  cotton  in  these 
two  grades  have  yielded  quantity  and 
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price  data  that  indicate  that  they  should 
to  be  continued  on  a  permanent  basis. 

Cotton  classified  as  Strict  Good 
Ordinary  Spotted  and  Strict  Good 
Ordinary  Light  Spotted  together  made 
up  2.7  percent  of  the  total  cotton  crop  in 
each  of  the  1984  and  1985  seasons. 
Certain  areas  have  had  more  signiflcant 
percentages  of  the  local  crop  falling  into 
these  grades,  as  in  the  1985  season  when 
the  Altus,  Oklahoma  territory  classed 
8.9  percent  Strict  Good  Ordinary  Light 
Spotted  cotton  and  the  Winnsboro, 
Louisiana  territory  classed  2.3  percent  of 
their  classings  as  Strict  Good  Ordinary 
Spotted. 

This  was  cotton  that  would  otherwise 
have  been  classified  as  Below  Grade  if 
the  tentative  standards  were  not  in  use. 
With  the  tentative  standards  in  effect 
the  cotton  was  distinguished  from  Below 
Grade  cotton  with  its  inferior  fiber 
qualities  and  spinning  potential.  Over 
die  last  two  crop  seasons,  the  prices 
paid  for  cotton  within  the  tentative 
grades  have  been  higher  than  prices 
paid  for  Below  Grade  cotton, 
demonstrating  the  commercial  value  of 
such  cotton  in  the  market. 


Comments 

Proposed  rulemaking  was  published 
on  pages  17193-17196  of  die  Federal 
Register  of  May  9, 1986.  and  invited 
comments  for  30  days  ending  June  9, 
1986.  No  written  comments  were 
received  during  the  comment  period. 
However,  the  proposed  standards 
changes  were  presented  to  cotton 
industry  representatives  at  the  triennial 
Universal  Cotton  Standards  Conference 
in  Memphis.  Tennessee.  May  15-16. 
1986.  Twenty-eight  delegates  and  10 
observers  from  14  foreign  cotton 
merchants'  or  spinners'  associations 
attended  the  conference  in  addition  to 
representatives  from  all  segments  of  the 
U.S.  cotton  industry  affected  by  changes 
in  the  standards.  Representing  the 
shippers  and  exchanges  were  13 
members  of  the  American  Cotton 
Shippers  Association  and  nine  others 
from  seven  cotton  exchange*.  The 
American  Textile  Manufacturers 
Institute  was  represented  by  19 
delegates  from  the  textile  industry,  and 
43  delegates  from  American  cotton 
producer  and  ginner  organizations  were 
present. 

AMS  solicited  comments  from  the 
participants  in  the  conference  and 
answered  questions  on  each  of  the 
proposed  changes  in  the  standards.  Each 
group  of  delegates  was  given  an 
opportunity  to  view  a  set  of  the 
proposed  standards,  examine  the 
supporting  data,  and  caucus  in  order  to 
discuss  their  position.  The  following 
discussion  summarizes  the  comments 


offered  on  each  of  the  issues  considered 
at  the  conference. 

Adoption  of  new  physical  grade 
standards  with  revised  Jeaf  component 

The  cotton  producer  and  ginner 
representatives  indicated  that  they  were 
in  favor  of  adopting  new  standards.  Ten 
of  the  14  foreign  cotton  associations 
concurred,  with  those  opposing  the 
proposal  objecting  to  the  changes  on  the 
basis  that  the  grade  standards  should 
not  be  changed.  However,  those 
opposing  the  change  did  acknowledge 
that  a  fundamental  change  in  the 
condition  of  the  cotton  crop  had 
occurred.  Manufacturer  representatives 
endorsed  the  concept  of  adopting  a  new 
set  of  original  standards,  but  they 
withheld  their  support  after  examining 
the  set  of  proposed  standards  on 
display.  They  believed  that  die  grades  of 
Low  Middling  and  below  were 
objectionable  because  of  the  amount  of 
leaf  in  the  standards.  Shipper  and 
exchange  representatives  did  not 
express  opposition  to  the  proposed 
standards,  and  stated  that  Uiey  would 
be  able  to  operate  widi  grade  standards 
adopted  with  the  cooperation  of  USDA 
and  the  cotton  industry,  as  long  as  the 
best  interests  of  the  U.S.  cotton  trade 
were  being  served. 

While  not  all  the  comments  received 
were  in  favor  of  the  proposed  changes,  it 
has  been  determined  based  upon  all 
information  available  that  the  proposed 
changes  to  the  physical  standards 
should  be  made.  A  reduction  of  the  size 
of  leaf  particles  would  make  the  grade 
standards  more  nearly  representative  of 
currently  produced  cotton. 

Affirmation  of  the  tentative  standards 

The  domestic  industry  representatives 
were  divided  in  their  support  for  the 
proposed  change  that  would  make 
permanent  the  tentative  grade 
standards.  Strict  Good  Ordinary  Spotted 
and  Strict  Good  Ordinary  Light  Spotted. 
The  domestic  industry  had  been 
similarly  divided  when  the  standards 
were  first  promulgated  in  1983.  The 
cotton  shipper  and  exchange  delegation 
opposed  the  designation  of  these 
standards  as  permanent,  stating  that 
such  low  quality  cotton  should  again  be 
designated  Below  Grade  since  it  was  not 
marketable.  Manufacturer 
representatives  concurred  with  this 
view.  Cotton  producers  and  ginners 
were  in  support  of  permanent  status  for 
the  tentative  standards.  Their  position 
was  that  such  cotton  has  greater  utility 
than  Below  Grade  cotton  and  therefore 
should  be  identified.  Furthermore, 
producers  stated  that  when  such  cotton 
is  traded  on  spot  maricets,  it  commands 
a  higher  price  than  Below  Grade  cotton. 


and  that  trading  in  such  cotton  has  been 
significant  in  some  markets  during  the 
time  that  the  tentative  standards  have 
been  in  effect.  The  foreign  cotton 
associations  took  a  neutral  stance, 
abstaining  on  this  issue  since  they 
consider  it  to  be  a  purely  domestic  U.S. 
matter. 

It  has  been  determined  based  upon  all 
information  available  that  the  two 
tentative  standards  should  be  made 
permanent.  Pricing  information  over  the 
last  two  crop  seasons  for  the  two 
tentative  grades  indicated  that  there  are 
commercial  differences  in  the  value  of 
this  cotton,  thereby  demonstrating  its 
commercial  value. 

Proposed  reduction  in  the  number  of 
grade  standards 

The  proposal  to  reduce  the  number  of 
grade  standards  was  made  on  the  basis 
of  several  cotton  industry 
recommendations  since  the  1983 
Conference,  and  especially  because  of  a 
recent  recommendation  from  the 
National  Cotton  Council  of  America  to 
eliminate  five  rarely  used  grades  of 
Upland  Cotton:  Strict  Middling  Yellow 
Stained.  Middling  Yellow  Stained,  Good 
Middling  Light  Spottted.  Good  Middling 
Spotted  and  Strict  Middling  Tinged.  All 
of  these  descriptive  grade  standards, 
with  the  exception  of  Strict  Middling 
Tinged,  could  have  been  eliminated 
without  adversely  affecting  USDA's 
ability  to  classify  the  cotton  crop.  In 
addition,  there  were  eight  other  grades 
which  were  proposed  to  be  removed 
because  they  were  rarely  used:  Good 
Middling  Light  Gray.  Strict  Middling 
Light  Gray.  Middling  Light  Gray.  Strict 
Low  Middling  Light  Gray.  Good 
Middling  Gray.  Strict  Middling  Gray. 
Middling  Gray,  and  Strict  Low  Middling 
Gray.  Accordingly,  it  was  proposed  to 
eliminate  the  descriptive  standards  for 
Yellow  Stamed  cotton.  Gray  and  Light 
Gray  cotton,  and  one  each  from  the 
Spotted  and  Light  Spotted  cotton  grades. 
The  Good  Middling  physical  grade 
Standard  was  also  proposed  for 
elimination.  Further,  it  was  proposed  to 
convert  three  physical  standards  to 
descriptive  standards. 

However,  support  at  the  conference 
for  any  reduction  in  the  number  of 
standards  virtually  disappeared.  Only 
the  producer/ ginner  group  favored  the 
idea,  stating  their  confidence  in  USDA's 
ability  to  eliminate  unnecessary 
standards  while  protecting  the  best 
interests  oi  the  entire  cotton  industry. 
The  foreign  cotton  associations  were 
against  eliminating  any  of  the  grade 
standards,  asserting  that  the  existing 
standards  were  needed  to  arbitrate 
cotton  trade  disputes.  Manufacturer. 
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shipper,  and  exchange  representatives 
also  opposed  the  removal  of  any 
standards.  These  groups  noted  that, 
although  the  Tinged  and  Gray  grades 
were  not  much  used  in  an  average  year, 
they  were  still  useful  during  some 
seasons  when  unusual  and  adverse 
weather  conditions  prevailed.  In 
addition,  they  objected  to  the 
elimination  of  standards  if  it  meant 
increased  reliance  on  the  general  rule  (7 
CFR  28.480)  for  grading  cotton.  As  a 
result  of  these  comments,  the  proposed 
reduction  in  the  number  of  standards 
will  not  be  made  in  this  final  rule. 

Conclusion 

After  carefully  evaluating  all 
comments  received  and  all  other 
relevant  factors,  it  has  been  determined 
that  the  Strict  Good  Ordinary  Spotted 
and  Strict  Good  Ordinary  Light  Spotted 
tentative  standards  will  be  adopted  as 
permanent  standards. 

The  affirmation  of  the  tentative 
standards  in  this  document  also  requires 
that  the  description  of  Below  Grade  in  7 
CFR  28.475  be  revised.  This  is  done  by 
removing  the  designation  of  "tentative" 
from  the  heading  of  S  28.475. 

AMS  has  also  determined  that  the  leaf 
component  of  the  Upland  cotton 
physical  grade  standards  is  to  refiect 
characteristics  found  in  recently 
produced  crops  as  demonstrated  by  the 
proposed  revised  standards  displayed  at 
the  conference.  Accordingly,  a  new  set 
of  physical  grade  standards  has  been 
selected  to  be  retained  in  the  custody  of 
USDA  as  the  original  official  U.S.  Cotton 
Standards.  The  containers  are  marked 
with  an  effective  date  of  July  1, 1987. 
The  descriptions  of  the  physical 
standards  in  SS  28.402.  28.403.  28.405. 
28.407.  28.409.  28.411.  28.413,  28.431, 
28.432,  28.433.  28.434,  28.442.  28.443.  and 
28.444  are  amended  to  include  the  new 
effective  date.  Since  the  proposed 
reduction  in  the  number  of  grade 
standards  is  not  made  in  this  final  rule, 
additional  sections  are  included  in  this 
amendment  regarding  the  new  effective 
date. 

In  S  28.525,  the  table  of  symbols  and 
code  numbers  used  in  lieu  of  cotton 
grade  names  is  revised  to  reflect  the 
changes  in  this  final  rule  including  the 
new  permanent  standards. 

The  changes  made  in  this  final  rule 
will  enable  AMS  to  continue  to  provide 
accurate  and  commercially  significant 
distinctions  in  the  range  of  quality  found 
in  the  cotton  crop.  Such  changes  will 
enhance  the  Agency's  ability  to  provide 
useful  and  cost-effective  classification, 
standardization  and  market  news 
services. 

Pursuant  to  the  United  States  Cotton 
Standards  Act  (7  U.S.C.  51  et  seq.),  any 


standard  or  change  or  replacement  to 
the  standards  shall  become  effective  not 
less  than  one  year  after  the  date 
promulgated.  These  changes  will 
become  effective  on  July  1, 1987. 

List  of  Subjects  in  7  CFR  Part  28 

Cotton.  Samples,  Standards,  Cotton 
linters,  Grades.  Staples.  Market  news. 
Testing. 

PART  28— [AMENDED] 

Accordingly,  it  is  proposed  to  amend 
Subpart  C.  Part  28,  Chapter  I.  Tide  7  of 
the  Code  of  Federal  Regulations  as 
shown.  The  Table  of  Contents  is 
amended  accordingly. 

1.  (a)  The  authority  citation  for  Part 
28,  Subpart  C,  SS  28.401  to  28.481  is 
revised  to  read  as  follows: 

Authority:  Sections  28.401  to  28.481  issued 
under  Sec.  10.  42  Stat.  1519:  7  U.S.C.  81. 
Interpret  or  apply  Sec.  6,  42  Stat.  1518,  as 
amended;  7  U.S.C.  56. 

b.  The  authority  citation  for  Part  28, 
Subpart  C,  S  28.525  is  revised  to  read  as 
follows: 

Authority:  Section  28.525  issued  under  Sec. 
10,  42  Stat.  1519:  7  U.S.C.  61.  Interpret  or 
apply  Sec.  6.  42  Stat.  1518,  as  amended;  7 
U.S.C.  56. 

2.  In  SS  28.402,  28.403,  28.405.  28.407, 
28.409,  28.411,  28.413,  28.431.  28.432. 
28.433.  28.434.  28.442.  28.443  and  28.444. 
the  date  June  15. 1963  is  changed  to  July 
1. 1987. 

3.  The  heading  of  S  28.425  is  revised  to 
read  as  follows: 


(a)  Symbols  and  Code  Numbers  for 
Grades  of  American  Upland  Cotton. 


S  28.42S 
Spotted. 


Strict  Good  Ordinary  Ught 


4.  Section  28.435  is  amended  by 
revising  the  heading  and  text  of  the 
section  to  read  as  follows: 

S  28.435    Strict  Good  Ordinary  Spotted. 

Strict  Good  Ordinary  Spotted  is 
American  Upland  cotton  which  in  color, 
leaf,  and  preparation  is  within  the  range 
represented  by  a  set  of  samples  in  the 
custody  of  the  United  States  Department 
of  Agriculture  in  a  container  marked 
"Original  Official  Cotton  Standards  of 
the  United  States,  American  Upland, 
Strict  Good  Ordinary  Spotted,  effective 
July  1. 1987." 

5.  Section  28.475  is  amended  by 
revising  the  heading  to  read  as  follows: 

S  26.475    Betow  Grade  Cotton. 

*  •  •  •  * 

6.  Paragraph  (a)  of  8  28.525  is  revised 
to  read  as  follows: 

S  29.525    Symboto  and  Code  Numbers. 


Fulgiadananw 


Good  MiddhiQ 

Strict  MiddtoiQ 

Middling  Plu« 

Mtddlmg 

Strict  Low  MKfcamg  Rui.... 

Strict  Low  Middling 

Low  Middhng  Pka 

Low  Middling 

Strict  Good  Ordinvy  Pkjt.. 

Strict  Good  Ordinaiy 

Good  Ordinary  Ptim 

Good  Ordinary 

Good  Middkng  Ught  Spot 

tad 
Sinci  Middling  Light  Spo4 
ted. 

MKJdfeng  UgM  Spotted 

Stnct  Low  Middling  Light 

Spotted. 
Low  Middkng  Light  Spot- 
tad 
Stnct  Good  Ontntf  Light 
Spotted 

Good  Middling  Spotted 

Stnct  Middling  SpoOad 

Middkng  Spotted 

Stnct  Low  Middkng  Spot- 
ted 

Low  Middkng  SpoUed 

Stnct  Good  Ordkiaiy  Spot- 
ted 

Strict  Middkng  Tinged -. 

Middkng  Tinged....- 

Stnct  Low  Middkng  Tinged. 

Low  Middkng  Tinged 

Stnct      Middkng      Yeiow 
stained. 

Middkng  Yetow  StmntU 

Good  Middkng  Light  Gray  . 
Stnct  Middling  Light  Gray 

Middkng  Light  Gray 

Strict  Low  Middkng  Light 
Gray. 

Good  Middkng  Giay_ 

Sthcl  Middkng  Giay 

Middkng  Gray  

Stnci  Lrm  MxMkng  Gray  .. 
Below  Grade-(Below  Good 

Ordinary). 
Below  Grade-<Balow  SUM 
Good  Ordnny  Lt  Spot- 
ted). 
Betow  Grade-<Below  Stnct 
GoodOrdnary  Spoltad). 
Below  Grade-<Be«ow  Low 

Middkng  Tinged) 
Below  Grade-(Balow  Mid- 
dkng Yekow  Stained) 
Below  Grade  (Below  SWd 
Low  Middkng  Gray). 


Symbol 


QM 

SM 

Mid  Pka.. 


SLM  Pka 

SUM _... 

LM  Pkit 

LM 

SOO  Pk« 

SGO 

QOPlua 

GO 

GM  LI  Sp - 

SM  LtSp 


Mid  Lt  Sp... 
SLMUSp.. 


LMLt! 


Coda 
no. 


SGOUSp-. 
GMSp.. 


SMSp.. 
kMSp- 


SLM  Sp 

LM  Sp 

SGOSp 


SMTg.... 
Mid  Tg.... 
SLMTg.. 
LM  Tg.._ 
SM  VS.. 


Mid  VS 

GM  Lt  Gray ... 
SM  Lt  Gray  ... 
Mid  Lt  Gray... 
SLM  Lt  Gray.. 


QMGray.-. 
SMGray._ 
Mid  Gray.-. 
SLM  Gray.. 
BG 


BG.. 

BG 
BG.. 
B6.. 
BG. 


11 
21 
30 
31 
40 
41 
SO 
51 
60 
61 
70 
71 
32 

22 

32 

42 

S2 

•2 

13 
23 
33 
43 

S3 
63 

24 
34 
44 
S4 
25 

35 

16 

as 

36 
46 

17 
27 
37 
47 
61 


63 

64 
6S 

67 


Dated:  20  |une  1986. 
James  C.  Handley, 

Administrator,  Agricultural  Maricettng 
Service 

|FR  Doc.  86-14363  Filed  6-24-86;  8:45  amj 

WLUNG  CODE  3410-02-M 

7  CFR  Part  923 

[Washington  CiMrry  Reg.  22;  Amdt  2] 

Sweet  Cherries  Grown  in  Designated 
Counties  in  Washington;  Amendment 
of  Container  and  Pack  Requirements 

agency:  Agricultural  Marketing  Service. 
USDA. 


Fedoral  iU»gi«ter  /  Vol.  51.  No.  122  /  Wednesday.  June  25.  1986  /  Ruie»  and  Regulations 


action:  Interim  final  rule  and  request 
for  coouncfits. 


SUMWAWT.  This  mterini  final  rale 
cFwMigEs  the  row  count/row  size 
designa(ions  of  the  pack  requirements  to 
more  accuf  »*ely  reflect  the  9«e  of  the 
iiidividxial  cherries  iasimirarly  marked 
centakiefs.  and  revises  the  container 
requirements  for  fresh  cherries  to  permit 
the  marketing  of  "Gonsumer"  type 
cantainers  on  a  commerciai  basis.  These 
actions  are  designed  to  promote  the 
orderly  marketing  of  cherries  in  the 
interest  of  producers,  handlers,  and 
consumers. 

dates:  The  interim  final  rule  becomes 
effective  June  19.  1986.  Comments  are 
due  by  July  25.  1986. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  action.  Comments  should  be  sent  in 
duplicate  to  the  Docket  Clerk.  F&V, 
AMS.  Room  2085-S.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
Comments  should  reference  the  date 
and  pajje  number  of  this  issue  of  the 
Federal  Register,  and  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  L  Cioffi.  Chief.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  Agricultival 
Marketing  Service.  USDA.  Washington. 
D.C.  20250.  Telephone  202-447-5697. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  has  been  reviewed 
under  Departmental  Regulation  1512-1 
and  Executive  Order  12291  and  has  been 
determined  to  be  a  "non-major"  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forih  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
for  their  own  benefit.  Thus,  both  statutes 
have  small  entity  orientation  and 
compatibility. 

This  interim  final  rule  is  issued  under 
the  marketing  agreement  and  Order  No. 
923  (7  CFR  Part  923).  regulating  the 
handling  of  sweet  cherries  grown  in 


des^ated  counties  in  Washington.  The  preparation.  Moreover,  no  useftjl 

agreement  and  order  are  effective  under  purpose  would  be  served  by  delaying 

the  Agricultural  Marketing  Agreement  the  effective  date  of  this  action. 

Act  ofiga7.  as  amended  (7  U.S.C  601-  Subject,  in  7  CFR  Part  923 

674).  This  action  is  based  upon  the  ' 

unanimou»  recanunendation  and  Agricultural  Marketing  Service, 

information  submitted  by  the  Marketing  agreements  and  orders. 

Washington  Cherry  Marketing  Cherries.  Washington. 
Committee,  and  other  information.  The 

interim  final  rule  becomes  effective  PART  923— SWEET  CHERRIES 

upon  signature,  and  provides  a  30-day  GROWN  IN  DESIGNATED  COUNTIES 

comment  period.  IN  WASHINGTON 

The  interim  final  rule  adds  additional 

row  count/row  size  designations  to  the  1.  The  authority  citation  for  7  CFR 

pack  requirements  to  help  assure  that  Part  923  continues  to  read  as  follows: 

the  individual  cherries  in  each  container  Authority:  Sees.  1-19,  48  Stat.  31.  as 

are  more  uniform.  The  current  row  amended;  7  U.S.C.  601-674. 
count/row  size  designations  are  not 

precise  enough  to  prevent  significant  2.  Therefore.  9  923.322  is  amended  by 

diameter  variations  between  the  revising  paragraphs  (b)(1)  and  (c)(1)  to 

individual  cherries  within  similarly  read  as  follows: 

marked  containers.  This  has  caused  .„„,—    im.-ki— .««  ri-«w  B«otrf«tkin 

confusion  between  handlers  and  the  fj^'^"    WasWogton  Ch«ny  Regulation 

trade,  in  addition,  the  interim  final  rule  '*• 
revises  the  container  requirements  to 

permit  the  packing  of  "consumer"  type  (b)  *  *  * 

containers  on  a  commercial  basis.  ^^^  jhe  net  weight  of  loose  packed 

Specifically,  the  changes  will  allow  the  (jumble-fiUed)  cherries  in  any  container 

shipment  of  containers  weighing  12  ^jj^jj  jjg  ■^^2  pounds  or  less,  or  20  pounds 

pounds  or  less  either  individually  or  in  ^^  ^^^  jj^  ^et  wei^t  of  face  packed 

master  shipping  containers.  The  cherries  in  any  container  shall  be  15 

committee  reports  that  it  has  approved  pounds,  or  12  pounds  or  less:  Provided. 

virtually  all  "consumer"  type  package  .^j^^^  containers  writh  a  net  weight  of  12 

requests  under  the  order's  experimental  ^j^  g,  iggg  ^^gy  be  packed  together 

container  provisions  in  recent  years  and  ^.^^  j.^^  containers  in  a  master  shipping 

now  these  types  of  containers  should  be  container 

authorized  for  commercial  shipment.  "  ^        ^        ^ 
This  action  is  expected  to  encourage 

increased  sales  and  shipments  of  (c)  Pack.  (1)  When  containers  of 

cherries  in  the  interest  of  growers  and  cherries  are  marked  with  a  row  count/ 

handlers.  row  size  designation  the  row  count/row 

After  considering  all  relevent  matter  size  marked  shall  be  one  of  those  shown 

presented,  the  information  and  the  jn  Column  1  of  the  following  table  and  at 

recommendations  submitted  by  the  least  90  percent,  by  count,  of  the 

committee,  and  other  available  cherries  in  any  lot  shall  be  not  smaller 

information,  the  Department  has  j^an  the  corresponding  diameter  shown 

determined  that  the  action  hereinafter  jj,  Column  2  of  such  table: 
set  forth  will  tend  to  effectuate  the 

declared  policy  of  the  Act.  Table 

In  addition,  it  is  found  that  it  is  . 

impracticable,  unnecessary,  and 

contrary  to  the  public  interest  to  cotann  i.  row  eaum/row  ma 

postpone  the  effective  date  of  this  . .^ — 

interim  final  rule  until  30  days  after 

publication  in  the  Federal  Register  (5  ^^ Z 

U.S.C.  553).  The  harvest  and  shipment  of      io _ 

Washington  sweet  cherries  has  already        J°** " 

begun.  Hence,  this  rule  should  be  made  ni^T'Z"                               ■" 

effective  promptly  so  that  it  is  « 

applicable  to  as  much  of  the  1966  crop  i3 

as  possible.  Moreover,  interested 

persons  will  be  given  an  opportunity  to  «         •         •         *         * 

comment  on  the  rule  through  July  25,  Dated:  )une  19, 1986. 

1986  because  of  its  future  applicability.  ^h,,,^,  r^  ctek^ 

Handlers  have  been  apprised  of  the  r.     -     jt/      .  »./ 

regulatory  changes,  and  are  prepared  to  Deputy  Director  Frv.l  f;^  .^^*f  *fe 

conduct  Vheir  packing  operations  in  D.v.s.on.  ^"'^"/'"™/^«-Jf-«f  7'«; 

accordance  with  such  changes,  and  they  IFR  Doc  86-14301  Filed  6-24^  a-45  am] 

will  not  require  any  additional  time  for  wlumo  cooe  s4i»-oi-» 


Cakimn 
2 

damaWf 
Qnchas) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  243 

Deportation  of  Aliens  In  the  United 
States;  Expulsion 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
ACTION:  Final  rule. 

summary:  This  change  amends  the 
present  rule  which  established 
procedures  requiring  provision  by  the 
Immigration  and  Naturalization  Service 
of  a  72-hour  surrender  notice  to  aliens 
under  a  final  order  of  deportation,  prior 
to  their  removal  from  the  United  States. 
Statistics  generated  by  the  Service 
indicate  general  noncompliance  with  the 
surrender  notice,  thus  impeding  the 
orderly  and  just  administration  of  the 
law  by  the  Immigration  and 
Naturalization  Service. 

The  revision  amends  the  language  to 
provide  for  detention  of  such  aliens 
during  that  period  prior  to  removal.  The 
revision  is  procedural  and  not 
substantive  in  nature  because  the 
regulation  addresses  itself  solely  to 
aliens  who  have  exhausted  all  due 
process  and  appeals,  resulting  in  a  final 
order  of  deportation.  No  changes  have 
been  made  which  affect  an  alien's  right 
to  hearing  or  the  appellate  procedure. 
EFFECTIVE  DATE:  July  25, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  General  Information:  Loretta  J. 
Shogren,  Director,  Policy  Directives 
and  Instructions,  Immigration  and 
Naturalization  Service,  425  I  Street 
NW.,  Washington,  D.C.  20536, 
Telephone:  (202)  633-3048 
For  Specific  Information:  Walter  D. 
Cadman,  Senior  Special  Agent 
Immigration  and  Naturalization 
Service,  425  I  Street.  NW.. 
Washington.  DC.  20538,  Telephone: 
(202)  633-3098. 
SUPPLEMENTARY  INFORMATION:  The 

regulation  8  CFR  243.3,  as  presently 
constituted,  requires  the  Service  to 
provide  aliens  under  a  final  order  of 
deportation  72  hours  advance  notice  tq 
surrender  prior  to  their  expulsion. 
However,  Immigration  and 
Naturalization  Service  statistics  have 
indicated  that  a  majority  of  aliens  do 
not  comply  with  the  notice  to  surrender, 
which  has  been  commonly  and 
derisively  referred  to  as  a  "run  letter". 
Such  aliens  abscond  instead,  in  the  hope 
of  evading  a  lawfully  issued  final  order 
of  deportion. 

On  January  28, 1986  the  Service 
published  a  rule  proposing  to  revise 


procedures  requiring  a  72-hour  surrender 
notice  to  aliens  under  a  final  order  of 
deportation.  The  proposed  revision  was 
published  in  the  Federal  Register  at  51 
FR  3471.  It  is  now  the  Service's  intent  to 
proceed  with  the  regulation  change  v\rith 
only  minor  modification. 

The  purpose  of  the  revision  is  to 
provide  the  Service  with  an  effective 
tool  to  enforce  final  orders  of 
deportation  issued  by  immigration 
judges,  administrative  tribunals  or 
courts  of  appeal  in  a  timely  manner.  It  is 
necessary  due  to  the  present  general 
noncompliance  with  the  surrender 
notice.  Such  noncompliance  impedes  the 
orderly  and  just  administration  of  the 
immigration  laws  of  the  United  States 
and  encourages  disrespect  for  the 
immigration  system.  Continued 
promulgation  of  the  present  rule  is  both 
costly  and  ine^ective. 

As  an  alternative,  implementation  of 
the  revised  regulation  will  institute 
procedures  whereby  the  Service  will 
assume  custody  of  the  alien  respondent 
at  the  time  of  issuance  of  a  final  order  of 
deportation  by  the  immigration  judge,  or 
appellate  tribunal  or  court  of  last  resort. 
Upon  assumption  of  custody,  the 
respondent  will  be  held  a  minimum  of  72 
hours  prior  to  removal  by  the  Service,  to 
ensure  that  due  process  is  accorded  the 
detainee.  At  the  expiration  of  this  time 
period,  the  alien  will  be  removed 
without  further  notice. 

Public  comments  were  invited  with 
respect  to  all  aspects  of  the  revision  at 
the  time  of  proposed  rulemaking.  The 
sixty  day  comment  period  closed  on 
March  31. 1986  with  a  total  of  22  written 
comments  received  during  that  period, 
and  one  additional  written  comment 
received  subsequently.  All  comments 
were  nonetheless  considered.  They  may 
be  summarized  into  the  categories  that 
follow: 

(1)  Comment  The  original  rule  was 
adopted  to  afford  a  deportable  alien  an 
opportunity  to  seek  judicial  review,  if  so 
disposed.  Therefore,  a  regulatory  change 
would  inhibit  the  exercise  of  an  alien's 
due  process  rights. 

Response.  The  rule  change  does  not 
prohibit  an  alien  from  retaining  counsel 
or  filing  appeal  during  the  72-hour 
period,  which  remains  objectively  the 
same  amount  of  time.  Furthermore, 
orders  of  deportation  do  not  become 
final,  by  definition,  until  appeal  has 
either  been  waived  or  exhausted.  This  is 
frequently,  if  not  in  a  majority  of  cases, 
after  counsel  has  been  retained,  and  a 
significant  amount  of  litigation  has 
occurred  through  the  ultimate  appellate 
process.  Thus,  the  detention  of  an  alien 
whose  relief  has  been  exhausted  in  no 
way  impinges  on  his  or  her  due  process. 


(2)  Comment.  The  notion  of  arrest  and 
detention  without  notice  does  not 
comport  with  the  civil  nature  of 
deportation  proceedings,  and  tends  to 
"criminalize"  the  process. 

Response.  The  detention  of  an  alien 
under  this  regulation  is  not  "without 
notice"  in  that  it  can  be  relied  upon  as 
the  rule  with  few  exceptions,  in  the 
same  manner  that  detention  in  exclusion 
cases  constitutes  the  rule.  It  should  also 
be  noted  that  promulgation  of  the  rule  is 
a  result  of  the  unwillingness  to  comply 
with  the  law  which  has  been  exhibited 
by  aliens  in  the  past,  when  at  large.  It 
should  also  be  noted  that  arrest  and 
detention  are  not  concepts  extraneous 
to.  or  unknown  within,  die  immigration 
process:  warrants  of  arrest  and 
deportation  are  provided  for  by  the 
statute  itself,  upon  which  this  regulation 
is  based. 

(3)  Comment.  The  Service  should  not 
assume  the  burden  of  detention  at 
added  taxpayer  expense,  since  not 
required  by  law  or  constitutional  due 
process;  instead,  the  Service  should 
immediately  remove  any  alien  under  a 
final  order  of  deportation. 

Response.  While  true  that  the 
requirement  is  self-imposed,  it  reflects 
the  fact  that,  in  the  case  of  those  aliens 
who  do  not  initially  appeal  until  the 
"eleventh  hour",  there  remains  a  period 
of  time  in  which  to  reconsider  72  hours. 
At  the  lapse  of  this  time,  appeal  not 
having  been  pursued,  the  alien  is  subject 
to  removal.  The  Service  believes  that 
this  time  frame  is  both  reasonable  and 
pradent,  in  order  to  forestall  potentially 
adverse  court  decisions  relating  to  the 
removal  process.  However,  it  is  equally 
true  that  an  alien  may  wish  to  repatriate 
immediately,  in  lieu  of  remaining  in 
detention  for  an  added  72  hours. 
Accordingly,  the  language  has  been 
modified  to  provide  for  a  voluntary 
relinquishment  of  the  72-hour  period  in 
favor  of  expeditious  removal. 

(4)  Comment  The  proposal,  as 
published,  did  not  provide  the 
responsible  Service  officials  a  sufficient 
exercise  of  discretion  in  the  detention  of 
aliens  under  a  final  order  of  deportation, 
some  of  whom  may  be  minors,  single 
parents  or  guardians  of  minors,  infirm, 
or  otherwise  necessitating  special 
consideration. 

Response.  This  concern  is  legitimate, 
and  has  been  addressed  in  amended 
language  incorporated  into  the  final  rule, 
which  provides  that  detention  is 
mandated  except  in  the  exercise  of 
discretion  by  the  district  director  for  the 
same  reasons  as  set  forth  in  8  CFR 
212.5(a),  which  relates  the  bases  for 
parole  of  excludable  aliens  in  lieu  of 
detention. 
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In  accordance  with  the  provisions  of  5 
U.S.C.  605(b),  the  Commissioner  of 
Immigration  and  Naturalization  certifies 
that  this  rule  does  not  have  a  significant 
ecomonic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 

List  of  Subjecta  in  8  CFR  Part  243 

Aliens.  Expulsion.  Transportation. 
Voluntary  departure. 

Accordingly,  Chapter  1  of  Title  8  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  243-{  AMENDED! 

1.  The  authority  for  8  CFR  Part  243 
continues  to  read  as  follows: 

Authority:  Sees.  103,  242.  243,  66  Stat.  173, 
208,  as  amended  212:  8  U.S.C  1103, 1252, 1253. 

2.  Section  243.3  is  revised  to  read  as 
follows: 

{243,^    Expulsion. 

(a)  Execution  of  Order.  Except  in  the 
exercise  of  discretion  by  the  district 
director,  and  for  such  reasons  as  are  set 
forth  in  S  212.5(a)  of  this  chapter,  once 
an  order  of  deportation  becomes  final, 
an  alien  shall  be  taken  into  custody  and 
the  order  shall  be  executed.  For  the 
purposes  of  this  part,  an  order  of 
deportation  is  final  and  subject  to 
execution  upon  the  date  when  any  of  the 
following  occurs: 

(1)  A  grant  of  voluntary  departure 
expires; 

(2)  an  immigration  judge  enters  an 
order  of  deportation  without  granting 
voluntary  departure  or  other  relief,  and 
the  alien  respondent  waives  his  or  her 
right  to  appeal; 

(3)  the  Board  of  Immigration  Appeals 
enters  an  order  of  deportation  on 
appeal,  without  granting  voluntary 
departure  or  other  relief;  or 

(4)  a  federal  district  or  appellate  court 
affirms  an  administrative  order  of 
deportation  in  a  petition  for  review  or 
habeas  corpus  action. 

(b)  Service  of  decision.  In  the  case  of 
an  order  entered  by  any  of  the 
authorities  enumerated  above,  the  order 
shall  be  executed  no  sooner  than  72 
hours  after  service  of  the  decision, 
regardless  of  whether  the  alien  is  in 
Service  custody,  provided  that  such 
period  may  be  waived  on  the  knowing 
and  voluntary  request  of  the  alien. 
Nothing  in  this  paragraph  shall  be 


construed,  however,  to  preclude 
assumption  of  custody  by  the  Service  at 
the  time  of  issuance  of  the  final  order. 

Dated:  June  6, 1986. 
Raymond  M.  Kisor. 

Associate  Commissioner.  Enforcement 
Immigration  and  Naturalization  Service. 
[FR  Doc.  86-14300  Filed  6-24-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Economic  Developm«nt 
Administration 

13  CFR  Part  309 
(Docket  No.  S0690-S090] 

General  Requirements  for  Financial 
Assistance 

AQENCY:  Economic  Development 
Administration  [EDA),  Department  of 
Commerce. 
action:  Interim  rule. 


summary:  This  rule  amends  EDA's 
regulations  at  13  CFR  309.15  on  Flood 
Hazard  to  reflect  a  shift  in  the 
administration  of  the  Flood  Insurance 
Program  from  the  Department  of 
Housing  and  Urban  Development  (HUD) 
to  the  Federal  Emergency  Management 
Agency  (FEMA);  and  at  13  CFR  309.18 
on  Environmental  Requirements  to  cite 
pertinent  legal  authority. 
dates:  Effective  Date.  June  25, 1986. 

Comments  by:  August  25. 1986. 
ADDRESS:  Send  comments  to  the 
Assistant  Secretary  for  Economic 
Development.  U.S.  Department  of 
Commerce.  Herbert  C.  Hoover  Building, 
14th  Street  between  Pennsylvania  and 
Constitution  Avenues,  NW.,  Room 
7800B,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT. 
Walter  Archibald,  Director,  Office  of 
Compliance  Review,  Economic 
Development  Administration.  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues. 
NW.,  Room  7329,  Washington,  DC  20230, 
(202)  377-2710. 

SUPPLEMENTARY  INFORMATION:  13  CFR 
309.15  on  Flood  Hazard  is  being 
amended  to  include  the  most  recent 
applicable  Executive  Order,  to 
substitute  FEMA  for  HUD  and  to  refer  to 
the  National  Flood  Insurance  Act  of 
1968,  as  amended.  13  CFR  309.18  on 
Environmental  Requirements  is  being 
amended  to  refer  to  the  National 
Environmental  Policy  Act  of  1969,  as 


amended  (NEPA)  (42  U.S.C.  4321  et. 
seq.).  the  Environmental  Quality 
Improvement  Act  (42  U.S.C.  4371  et 
seq.),  the  Clean  Air  Act.  as  amended,  (42 
U.S.C.  7401,  et  seq.).  The  National 
Historical  Preservation  Act  of  1966,  (16 
U.S.C.  470  et  seq.).  The  Wild  and  Scenic 
Rivers  Act,  as  amended,  (16  U.S.C.  1271 
et  seq.).  The  Flood  Disaster  Protection 
Act  of  1973.  as  amended,  (42  U.S.C.  4001 
et  seq.),  the  Federal  Water  Pollution 
Control  Act,  as  amended,  (33  U.S.C.  1251 
et  seq.),  and  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  (40  CFR  Sections  1500- 
1508). 

Because  this  rule  relates  to  agency 
grants,  benefits  and  contracts,  it  is 
exempt  from  all  requirements  of  Section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  5553).  No  other  law 
requires  that  notice  and  opportunity  for 
comment  to  be  given  for  the  rule. 
Accordingly,  the  Department's 
General  Counsel  has  determined  and  so 
certified  to  the  Office  of  Management 
and  Budget,  that  dispensing  with  notice 
and  opportunity  for  comment  is 
consistent  with  the  APA  and  other 
relevant  laws. 

Since  notice  and  an  opportunity  for 
comment  are  not  required  to  be  given  for 
this  rule  under  section  553  of  the  APA  (5 
U.S.C.  553)  or  any  other  law,  under 
sections  603(a)  and  604(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a)  and  604(a)).  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared. 

Because  this  rule  is  exempt  from  the 
requirements  of  section  553  of  the  APA. 
it  can  be  and  is  being  made  immediately 
effective  upon  publication.  However, 
because  the  Department  is  interested  in 
receiving  comments  from  those  who  will 
benefit  from  the  amendment  to  the  rule 
being  issued  in  final,  this  rule  is  being 
issued  as  interim  final.  Public  comments 
on  the  interim  final  rule  are  invited  and 
should  be  sent  to  the  address  listed  in 
the  "ADDRESS"  Section  above. 

Comments  received  by  August  25. 
1986.  will  be  considered  in  promulgating 
a  final  rule. 

Under  Executive  Order  (E.O.)  12291 
the  Department  must  judge  whether  a 
regulation  is  "major"  within  the  meaning 
of  Section  1  of  the  Order  and  therefore 
subject  to  the  requirements  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  regulation  is  not  major 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
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industries,  federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  of  1980. 

List  of  subjects  in  13  CFR  Part  309 

Community  development.  Grant 
programs — community  development, 
Loan  programs — community 
development,  Penalties. 

PART  309— [AMENDED] 

1.  The  authority  citation  for  Part  309  is 
revised  to  read  as  follows: 

Authority:  Sec.  701,  Pub.  L.  89-136.  79  Stat. 
570)  (42  U.S.C.  3211).  Sec.  1-105  DOC 
Organization  Order  10-4,  as  amended  (40  FR 
56702.  as  amended). 

2. 13  CFR  Part  309  is  amended  by 
revising  paragraphs  (a)  through  (c)  of 
§  309.15  and  paragraph  (b)  of  §  309.18  to 
read  as  follows: 


an  amount  at  least  equal  to  its 
development  or  project  cost  (less 
estimated  land  cost)  or  to  the  maximum 
limit  of  coverage  made  available  with 
respect  to  the  particular  type  of  property 
under  the  National  Flood  Insurance  Act 
of  1968,  as  amended,  whichever  is  less; 
provided  that  if  the  financial  assistance 
provided  is  in  the  form  of  a  loan  or  an 
insurance  or  guaranty  of  a  loan,  the 
amount  of  fiood  insurance  required  need 
not  exceed  the  outstanding  principal 
balance  of  the  loan  and  need  not  be 
required  beyond  the  term  of  the  loan. 
Notwithstanding  the  other  provisions  of 
this  subsection,  flood  insurance  shall 
not  be  required  on  any  State-owned 
property  that  is  covered  under  an 
adequate  State  policy  of  self-insurance 
satisfactory  to  FEMA. 

(c)  EDA  shall  make  no  initial,  interim, 
or  final  disbursement  of  any  financial 
assistance  on  projects  approved  on  and 
after  July  1. 1975,  under  Titles  I  and  II  of 
the  Act  for  acquisition  or  construction 
purposes  for  use  in  any  area  identified 
by  the  Federal  Emergency  Management 
Agency  as  having  special  flood  hazards 
unless  the  conmiunity  in  which  such 
area  is  situated  is  then  participating  in 
the  national  flood  insurance  program. 


§  309.15    Flood  hazard. 

(a)  In  accordance  with  Executive 
Order  11988,  all  applications  for 
financial  assistance  will  be  reviewed  by 
EDA  for  the  purposes  of  avoiding  to  the 
extent  possible,  the  long  and  short  term 
adverse  impacts  associated  with  the 
occupancy  and  modification  of 
floodplains,  and  to  avoid  direct  or 
indirect  support  of  floodplain 
development  wherever  there  is  a 
practicable  alternative,  minimizing 
exposure  of  the  proposed  project  to 
potential  flood  damage;  any  subsequent 
need  for  future  Federal  expenditures  for 
flood  protection  and  flood  disaster 
relief;  and  the  potential  to  impact  the 
natural  values  and  functions  of  the 
flood-plain  under  Executive  Order 
11988. 

(b)  EDA  shall  make  no  initial,  interim, 
or  final  disbursement  of  any  financial 
assistance  on  projects  approved  on  and 
after  March  2, 1974,  under  Titles  I  and  II  . 
of  the  Act  for  acquisition  or  construction 
purposes  for  use  in  any  area  identified 
by  the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards  and  in  which  the  sale  of  flood 
insurance  has  been  made  available 
under  the  National  Flood  Insurance  Act 
of  1968,  as  amended,  unless  the  building 
or  any  personal  property  to  which  such 
financial  assistance  relates  is,  during  the 
anticipated  economic  or  useful  life  of  the 
project,  covered  by  flood  insurance  in 


S  309.18    Environmental  requirements. 
«        »        •        *         * 

(b)  Environmental  assessments  of 
EDA  actions  are  conducted  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA)  (42  U.S.C.  4321  et. 
seq.),  the  Environmental  Quality 
Improvement  Act  (42  U.S.C.  4371  et. 
seq.). 

The  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401  et.  seq.),  the  National 
Historic  Preservation  Act  of  1966  (16 
U.S.C.  470  et.  seq.).  The  Wild  and  Scenic 
Rivers  Act,  as  amended  (16  U.S.C.  1271 
et.  seq.).  the  Flood  Disaster  Protection 
Act  of  1973.  as  amended  (42  U.S.C.  4001 
et.  seq.).  the  Federal  Water  Pollution 
Control  Act,  as  amended  (33  U.S.C.  1251 
et.  seq.),  and  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  (40  CFR  Section  1500-1508). 
as  specified  in  EDA  Directives  17.02-2, 
17.02-7,  and  17.04,  as  hereafter  amended 
or  superseded.  Directives  are  available 
from  any  EDA  office. 

Dated:  February  24. 1986. 
Orson  G.  Swindle  III, 

Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  86-14172  Filed  6-24-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  25015;  Amdt  No.  1323] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule^ ^^^_^_ 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occuring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference— approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
430),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  foi  sale  by  the 
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Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
TOR  ^Ufm4CR  INFORMATION  CONTACT: 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  426-6277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SlAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51.  and  S  97.20 
of  the  Federal  Aviation  RegiJations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8360-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SLAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SLAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 


Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore  —  (1)  is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  June  13. 1988. 
)ohn  S.  Kem, 
Director  of  Flight  Standards. 

Adoption  of  the  Amendment 


PART  97— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354(a),  1421.  and 
1510;  49  U.S.C.  108(8)  (revised.  Pub.  L  97-449. 
January  12, 1983;  and  14  CFR  11 49  (b)(2)). 

By  amending:  S  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN:  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NOB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 


§  97.33  RNAV  SIAPs:  and  S  97.35 
COPTER  SL\Ps,  identified  as  follows: 

.  .  .  Effective  August  28.  1986 

Rota  Island,  Mariana  Is.— Rota  Intl,  NDB 

RWY  9,  Amdt.  3 
Rota  Island,  Mariana  Is.— Rota  Intl,  NDB 

RWY  27,  Amdt.  3 
Mitchell,  SD— Mitchell  Muni,  VOR  RWY  12. 

Amdt.  6 
Madisonville,  TX— Madisonville  Muni,  VOR/ 

DME  RWY  18,  Orig. 

.  .  .  Effective  July  31. 1986 

Birmingham,  AL — Birmingham  Muni.  LOC 

RWY  23,  Amdt.  3 
Birmingham,  AL— Birmingham  Muni,  NDB 

RWY  5,  Amdt.  28 
Birmingham,  AL— Birmingham  Muni,  NDB 

RWY  23,  Amdt.  14 
Birmingham.  AL — Birmingham  Muni.  ILS 

RWY  5.  Amdt.  36 
Birmingham.  AL— Birmingham  Muni, 

RADAR-1.  Amdt.  16 
South  Uke  Tahoe.  CA— Lake  Tahoe.  LDA/ 

DME-1  RWY  la  Amdt.  5 
South  Lake  Tahoe,  CA— Uke  Tahoe,  LDA/ 

DME-2  RWY  18.  Orig. 
Miami,  PL— Dade-CoUier  Training  and 

Transition,  ILS  RWY  9,  Amdt.  12 
Dwight.  IL— Dwight,  NDB  1  RWY  27,  Amdt.  2 
Kankakee,  II^-Greater  Kankakee,  VOR  RWY 

4,  Amdt.  4 
Kankakee,  IL-Greater  Kankakee,  VOR  RWY 

22,  Amdt.  5 
Kankakee.  U^-Greafer  Kankakee.  ILS  RWY 

4,  Amdt.  4 
Kankakee,  II^-Greater  Kankakee,  RNAV 

RWY  22,  Amdt.  2 
Alpena,  Ml— Phelps  Collins,  VOR  or  TACAN 

RWY  1,  Amdt.  13 
Alpena,  Ml— Phelps  Collins,  VOR  RWY  19, 

Amdt.  13 
Dnimmond  Island,  MI— Drummond  Island, 

NDB  RWY  26,  Orig. 
Drummond  Island.  Ml — Dnimmond  Island, 

NDB-A,  Orig..  CANCELLED 
Benson,  MN— Benson  Muni.  NDB  RWY  14, 

Amdt.  4 
Madison.  MN— Madison-Lac  Qui  Parle 

County,  NDB  RWY  31,  Amdt.  3 
Morris,  MN— Morris  Muni.  VOR  RWY  32, 

Amdt.  3 
Ortonville,  MN— Ortonville  Muni/Martinson 

Field,  NDB  RWY  34,  Amdt.  1 
Lewistown.  MT— Lewistown  Muni,  VOR 

RWY  7.  Amdt.  10 
Cozad.  NE— Cozad  Muni.  VOR  RWY  13.  Orig. 
Charlotte.  NC— Chariotte/Douglas  Intl.  LOC 

BC  RWY  23,  Amdl.  5 
Chariotte,  NC— Chariotte/Douglas  Intl.  NDB 

RWY  5,  Amdt.  29 
Charlotte,  NC— Charlotte/Douglas  Intl,  NDB 

RWY  23.  Amdt.  5 
Chariotte.  NC— Chariotte/Douglas  Intl.  ILS 

RWY  5.  Amdt.  31 
Chariotte,  NC— Chariotte/Douglas  Intl.  ILS 

RWY  18R,  Amdt.  4 
Chariotte,  NC— Chariotte/Douglas  Intl.  ILS 

RWY  36U  Amdt.  9 
Charlotte,  NC— Chariotte/Douglas  Intl,  ILS 

RWY  36R,  Amdt.  1 
McMinnville,  OR— McMinnville  Muni.  VOR/ 
DME-B,  Amdt  3 
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McMinnville.  OR— McMinnville  Muni.  NDB 

RWY  22.  Amdl.  1 
McMinnville.  OR — McMinnville  Muni,  ILS 

RWY  22,  Amdt.  1 
Medford,  OR — Medford-Jackson  County, 

VOR/DME  RWY  14,  Amdt.  1 
Andrevifs.  SC— Andrews  Muni.  NDB  RWY  36. 

Amdt.  3 
Georgetown,  SC — Georgetown  County,  NDB 

RWY  5.  Amdt.  3 
North  Myrtle  Beach.  SC— Grand  Strand,  VOR 

RWY  5.  Amdt.  16 
Bristol/Johnson/Kingsport,  TN— Tri-City 

Regional,  RNAV  RWY  5,  Amdt.  4. 

CANCELLED 
Dallas-Fort  Worth,  TX— Dallas-Fort  Worth 

International.  ILS  RWY  18L  Amdt.  13 
Dallas-Fort  Worth,  TX— Dallas-Fort  Worth 

International,  ILS  RWY  18R.  Amdt.  1 
Dallas-Fort  Worth.  TX— Dallas-Fort  Worth 

International,  ILS  RWY  3lR,  Amdt.  5 
Dallas-Forl  Worth,  TX— Dallas-Fort  Worth 

International,  ILS  RWY  35R.  Amdt.  2 
Dallas-Fort  Worth,  TX— Dallas-Fort  Worth 

International.  ILS  RWY  36L  Amdt.  2 
Roanoke.  VA — Roanoke  Regional /Woodrum 

Field.  LDA  RWY  5,  Amdt.  5 
Portage,  WI— Portage  Municipal,  RNAV  RWY 

17,  Amdt.  2 
Racine.  WI— Horiick-Racine,  VOR  RWY  4. 

Amdt.  .S 
Racine.  WI—Horiick  Racine,  VOR  RWY  22. 

Amdt.  7 

.  .  Effective  June  9.  1986 

Clarksville,  TN— Outlaw  Field.  VOR  RWY  35. 

Amdt.  14 
Clarksville.  TN— Outlaw  Field,  LOC  RWY  35, 

Amdt.  4 
Claritsville,  TN— Outlaw  Field.  NDB  RWY  35, 

Amdt.  4 

.  J .  Effective  June  5. 1986 

Washington.  DC — Washington  National, 

LDA/DME  RWY  18,  Amdt.  1 
Park  Rapids.  MN— Park  Rapids  Muni,  VOR/ 

DME  RWY  13.  Amdt.  5 
Park  Rapids.  MN— Park  Rapids  Muni.  NDB 

RWY  31.  Amdl.  2 
Park  Rapids.  MN— Park  Rapids  Muni,  MLS 

RWY  31  (Interim).  Amdt.  2 
Huron.  SD— Huron  Regional,  VOR  RWY  12, 

Amdt.  20 
Huron.  SD— Huron  Regional,  LOC/DME  BC 

RWY  30,  Amdt.  10 
Huron.  SE^Huron  Regional,  NDB  RWY  12. 

Amdt.  19 
Huron.  SD— Huron  Regional,  ILS  RWY  12, 

Amdt.  8 
Watertown,  SD — Waterlown  Muni,  VOR  or 

TACAN  RWY  17,  Amdt.  14 
Staunton/ Waynesboro/Harrisonburg.  VA — 

Shenandoah  Valley.  NDB  RWY  5,  Amdt.  9 
Staunton/ Wavnesboro/Harrisonburg.  VA — 

Shenandoah  Valley.  ILS  RWY  5,  Amdt.  7 

.  .  .  Effective  June  3.  1986 
Lafayette,  TN— Ufayette  Muni,  NDB  RWY 
19.  Amdt.  1 

.  .  .  Effective  May  30.  1986 

Kansas  City,  MO — Kansas  City  Downtown, 
VOR  RWY  3,  Amdt.  14 

.  .  .  Effective  May  8.  1986 

Wenalchee,  WA— Pangbom  Field.  VOR/ 
DME-C.  Amdt.  1 


The  FAA  published  an  Amendment  in 
Docket  No.  24994.  Amdt.  No.  1321  to  Part 
97  of  the  Federal  Aviation  Regulations 
(VOL  51  FR  No.  100  Page  18878;  dated 
Friday.  May  23, 1986]  under  section 
97.23  effective /u/y  3.  1986  which  is 
hereby  amended  as  follows: 

Jacksonville.  FL — Jacksonville  Muni.  VOR 

RWY  13,  Amdl.  6,  CANCELLED  should 

read 
Jacksonville.  IL — Jacksonville  Muni,  VOR 

RWY  13,  Amdt.  6.  CANCELLED 
Jacksonville.  FL — Jacksonville  Muni,  VOR 

RWY  13,  Orig.,  should  read 
Jacksonville.  IL — Jacksonville  Muni,  VOR 

RWY  13,  Orig, 

[FR  Doc.  86-14262  Filed  6-24-86;  8:45  am) 

BtLUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  134 

(T.D.  86-120] 

Effective  Date  for  Country-of-Origin 
Marking  Requirement  on  Orange  Juice 
Containers 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  interpretive  rule. 

summary:  This  document  informs  the 
public  that  Customs  has  made  its 
determination  regarding  an 
implementation  date  for  the  requirement 
that  labels  on  frozen  concentrated  and 
reconstituted  orange  juice  products 
which  contain  imported  concentrate  be 
marked  to  show  the  foreign  country-of- 
origin  of  the  products.  The  requirement 
for  marking  the  products  was  recently 
upheld  by  the  Court  of  International 
Trade.  However,  Customs  was  directed 
by  the  Court  to  seek  conunents  from  all 
interested  parties  before  reaching  a 
decision  on  an  effective  date  for  the 
requirement.  The  decision  on 
implementation  was  made  following 
careful  analysis  of  the  comments 
received  in  response  to  a  published 
notice,  as  well  as  full  consideration  of 
the  presentations  made  in  a  public 
hearing  held  on  the  subject  of 
implementation. 

dates:  This  document  is  effective  June 
25, 1986.  The  effective  date  for 
implementation  of  the  marking 
requirement  is  February  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorrie  Rodbart,  Entry  Procedures  and 
Penalties  Division,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington,  D.C.  20229  (202-566-576.'>). 


BEST  COPY  AVAILABLE 


SUPPLEMENTARY  INFORMATION: 

Background 

In  response  to  a  formal  request. 
Customs  published  a  ruling  dated 
September  4, 1985,  in  the  Customs 
Bulletin  of  September  25, 1985  (C.S.D. 
85-47, 19  Cust.  Bull.  No.  39  at  21),  stating 
that  retail  packages  of  orange  juice 
containing  imported  concentrate  must 
be  labeled  to  comply  with  the  country- 
of-origin  marking  requirements  of 
section  304,  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1304).  The  rationale 
for  that  decision  is  discussed  in  detail  in 
the  cited  decision.  That  ruling  was  to  be 
implemented  for  affected  products 
entered  for  consumption  or  withdrawn 
from  warehouse  on  or  after  January  1, 

1986. 

That  implementation  date  was 
extended  to  March  1, 1986.  by  a  notice 
published  in  the  December  11, 1985, 
Customs  Bulletin  (19  Cust.  Bull.  No.  50  at 
15).  The  extension  decision  took  into 
account  the  ruling's  perceived  economic 
impact  on  the  manufacturing  public,  as 
well  as  the  right  of  ultimate  purchasers 
of  affected  juice  products  to  be  fully 
informed  about  the  origin  of  those 
products.  The  March  1, 1986,  date  was 
nearly  6  months  after  the  initial  ruling 
had  been  issued,  and  was  considered 
reasonable. 

In  a  case  brought  by  the  National 
Juice  Products  Association,  et  al. 
challenging  C.S.D.  85-47,  National  Juice 
Products  Association  v.  United  States. 

err ,  Slip  Op.  86-13  (January 

30, 1986).  the  Court  of  International 
Trade  held  that  C.S.D.  85-47  was 
substantively  valid.  The  Court,  however, 
remanded  the  case  to  Customs  for 
reconsideration  of  the  effective  date. 
The  Court  directed  Customs  to  adhere  to 
the  notice  and  comment  provisions  of 
§  177.10(c)(2),  Customs  Regulations  (19 
CFR  177.10(c)(2)),  and  to  carefully 
consider  all  possible  issues  relating  to  a 
reasonable  time  to  implement  the  new 

ruling. 

Accordingly,  by  notice  published  in 
the  Federal  Register  on  March  3, 1986 
(51  FR  7285),  Customs  solicited 
comments  related  to  the  earliest 
practicable  implementation  date  for  the 
requirement  that  containers  of  orange 
juice  in  frozen  concentrated  or 
reconstituted  forms,  which  contain 
imported  concentrate,  must  be  labeled 
to  comply  with  the  country-of-origin 
marking  requirements  of  19  U.S.C.  1304. 
Of  particular  interest  was  any 
information  concerning  the  time  it 
generally  takes  suppliers  to  provide  new 
or  changed  labels  and  cans  to  the 
packagers  of  orange  juice  products,  as 
well  as  the  quantity  of  labels  and 
printed  retail  containers  usually  kept  in 
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inventory.  We  also  sought  infonnation 

as  to  whether  the  industry  had  already 
taken  steps  to  procure  new  labels  which 
satisfy  the  requirements  of  C.S.D.  85-47. 
The  notice  also  announced  that  a  public 
hearing  was  to  be  held  on  the 
implementation  date  issue  at  Customs 
Headquarters  on  March  28, 1966. 

After  careful  analysis  of  the 
comments  received  in  response  to  the 
notice,  as  well  as  full  consideration  of 
the  presentations  made  at  the  public 
hearing,  a  decision  has  been  reached 
and  an  appropriate  effective  date 
determined.  An  analysis  of  the 
comments  follows: 

Analysis  of  ComnMnts 

Thirty  eight  comments  were  received 
in  response  to  the  notice,  including 
written  statements  of  the  13  witnesses 
who  testified  on  this  issue  in  the  public 
hearing.  Comments  submitted  on  issues 
other  than  the  effective  date  of  C.SD. 
85-47  are  outsdide  the  scope  of  the 
notice  and  therefore  have  not  been 
addressed. 

Most  of  the  comments  came  from 
orange  juice  processors  and  label 
manufacturers,  hi  addition,  comments 
were  received  from  various  trade 
associations,  one  state  agency,  and 
other  indiMtry  representatives.  Although 
two  commenters  indicated  that  the 
implementation  date  has  been  extended 
enough  to  give  the  processing  industry 
necessary  lead  time  to  comply  with  the 
requirements  of  C.S.D.  85-47,  the 
remainder  of  the  commenters  advocated 
a  substantial  additional  period  of  time 
to  comply.  The  two  reasons  cited  most 
often  are  that  they  need  time  to  exhaust 
(or  at  least  diminish)  large  inventories  of 
non-complying  packaging  to  avoid 
incurring  large  financial  losses,  and  that 
they  need  time  to  obtain  new  labels.  It  is 
claimed  that  the  necessary  lead  time  to 
obtain  new  labels  is  directly  effected  by 
the  so-called  "supplier  bottleneck".  It  is 
claimed  that  this  "bottleneck"  is  created 
because  the  numerous  firms  engaged  in 
orange  juice  processing  in  the  U.S.  use 
only  a  handful  of  labeling  and  packaging 
suppliers.  Also,  every  company  must 
change  all  their  orange  juice  labels  at 
the  same  time.  These  two  factors  are 
discussed  in  the  following  portions  of 
this  document. 

Inventory 

All  of  the  label  manufacturers  and 
orange  juice  processors  who  commented 
indicated  that  they  generally  maintain 
substantial  inventories  of  labels  and 
packaging  to  meet  their  production 
needs  and  obtain  quantity  discounts.  An 
analysis  of  the  comments  indicates  that 
the  time  necessary  to  deplete  these 
inventories  ranges  from  about  2  months 


to  one  year,  and  that  the  cost  of  the 
inventory  ranges  from  S20,00G  to  S9 
million.  The  larger  processors,  because 
of  their  large  production  volumes, 
appear  to  have  the  largest  inventories  of 
non-complying  prackaging.  It  is  argued 
that  to  the  extent  that  the  chosen 
implementation  date  does  not  permit  full 
liquidation  of  existing  inventories, 
processors'  costs,  and  possibly 
consumer  prices,  will  be  increased. 

Lead  Tune 

Although  both  the  label  manufacturers 
and  orange  juice  processors 
acknowledge  that  the  normal  lead  time 
to  obtain  new  labels  generally  is  not 
more  than  3  months  (the  actual  time 
varying  depending  on  the  type  of 
process  that  is  used  to  manufacture  the 
label;  rotogravure  used  for  composite 
cans  requiring  the  most  time,  pure-pak 
containers  requiring  the  least  time),  it  is 
claimed  that  two  added  factors  will  alter 
this  considerably.  The  first  is  that  each 
packager  will  have  to  redesign  all  of  its 
labels  at  once.  While  some  companies 
do  not  use  many  different  labels,  other 
companies,  particularly  those  that 
distribute  their  products  nnder  private 
labels,  use  hundreds  of  different  labels 
that  will  have  to  be  changed.  For 
example,  one  company  indicates  that  it 
distributes  orange  juice  under  private 
labels  to  supermarkets  across  the 
country  and  uses  377  different 
containers.  Another  company,  which 
sells  under  both  private  labels  and  its 
own  brand  name,  indicates  that  it  sells 
juice  in  1986  different  types  of  cans  and 
other  containers.  In  order  to  change 
every  label,  it  is  claimed  that  a 
significant  amount  of  time  in  addition  to 
the  normal  lead  time  will  be  required. 
The  second  factor  that  commenters 
indicate  will  alter  the  normal  lead  time 
is  the  "supplier  bottleneck".  It  is  claimed 
that  there  are  only  four  or  five  suppliers 
of  labels  for  composite  cans  (the  most 
widely  used  type  of  orange  juice 
container)  to  service  the  entire  industry. 
One  of  these  suppliers  indicates  that  it 
will  take  at  least  a  year  to  make  the 
necessary  changes  on  its  225  labels  for 
all  its  orange  juice  processor  customers, 
while  continuing  to  service  its  other 
customers.  Another  large  label  supplier 
estimates  tht  it  would  take  2  years  to 
make  all  necessary  changes  on  its  525 
labels  while  servicing  other  customers. 
Even  if  these  companies  were  to  devote 
all  of  their  time  to  servicing  their  orange 
juice  customers  (an  option  which  is 
claimed  to  be  commercially  unfeasible), 
it  is  claimed  that  the  process  would  still 
take  approximately  5  to  7  months  to 
complete.  One  juice  can  manufacturer 
stated  that  it  would  require  at  least  a 
year  to  change  all  400  labels  at  once. 


Another  packaging  company  indicated 
that  it  currently  has  a  backlog  of 
required  sodium  label  changes  and 
would  not  be  able  to  start  orange  juice 
changes  for  at  least  90  days. 

One  small  orange  juice  processor 
expressed  concern  that  it  will  be  hurt 
unless  Customs  allows  sufficient  time 
for  all  companies  to  comply  with  the 
ruling.  As  orange  juice  processors 
compete  for  the  attention  of  their 
labeling  and  packaging  suppliers,  there 
is  speculation  that  the  larger  companies 
would  be  given  priority. 

The  basic  consensus  of  the 
commenfers,  with  the  exception  of  the 
two  commenters  that  would  like 
immediate  compliance  with  the  ruling,  is 
that  a  minimum  of  one  year  is  required 
to  allow  the  industry's  small  number  of 
packaging  and  labeling  suppliers  to  meet 
orange  juice  processors'  needs  for  new 
packaging  bearing  the  required  country- 
of-origin  marking. 

Lithographing  the  Ends  of  Cans 

In  order  to  address  the  problem  of 
non-complying  inventory  and  the  lead 
time  required  to  design  all  new  labels. 
Customs,  in  response  to  a  ruling  request, 
authorized  processors  to  lithograph  the 
top  end  of  the  can  [i.e.  the  end  which  is 
opened  by  the  consumer)  with  the 
country-of-origin  information.  It  was  our 
understanding  that  approval  of  such  an 
alternative  method  of  marking  would 
shorten  the  time  necessary  for 
compliance.  Many  commenters 
addressed  this  point. 

Although  most  commenters 
acknowledged  that  this  alternative 
marking  might  he  a  useful  short-term 
solution,  they  stated  that  it  will  not 
solve  all  the  problems  of  complying  with 
the  ruling.  First,  some  commenters 
indicated  that  this  method  of  marking  is 
not  suited  to  certain  types  of  containers 
[i.e.  glass,  pure-pak  and  plastic  cup 
containers,  and  certain  6  and  12-ounce 
metal  cans  with  adhesive  pull  tabs).  An 
even  greater  concern  was  that  such  a 
method  was  not  economically  feasible. 
Although  these  commenters  indicated 
that  the  initial  start-up  costs  for 
lithography  are  not  high,  fixed  costs 
would  be  incurred  every  time  this 
operation  was  performed.  (One 
company  estimated  that  it  would  cost 
almost  $100,000  a  year  another 
company  $190,000).  Conversely,  it  is 
argued  that  the  cost  of  producing 
cylinders  for  new  labels  is  a  one  time 
cost  which  could  be  amortized  over 
millions  of  containers.  Thus,  the  major 
processors  indicated  that  with  their 
large  production  volumes  they  would 
not  benefit  from  this  marking 
alternative.  The  consensus  is  that 
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lithography  would  be  most  useful  in 
short-term,  small  volume  situations. 

Other  Comments 

Several  commenters  indicated  that 
Customs  should  adopt  July  1, 1987,  as 
the  implementation  date  for  C.S.D.  85- 
47.  That  is  the  next  FDA-mandated 
"uniform  effective  date"  for  food 
labeling  changes. 

Finally,  many  commenters  indicated 
that  it  would  have  been  unwise  to  have 
taken  substantial  compliance  efforts 
prior  to  the  decision  by  the  Court  of 
International  Trade  on  the  legality  of 
C.S.D.  85-47  and  until  Customs  provided 
the  industry  with  guidelines  on  some 
important  compliance  issues  entailed  in 
the  September  4, 1985,  ruling. 

Customs  Response 

After  carefully  considering  all  the 
comments,  we  are  satisfied  that  the 
industry  needs  additional  time  to 
comply  with  the  requirements  of  C.S.D. 
85-47  In  view  of  the  limited  number  of 
label  and  packaging  suppliers,  it  would 
put  a  tremendous  burden  on  the  entire 
industry  to  establish  an  early 
compliance  date.  Because  label 
suppliers  cannot  be  expected  to  service 
only  their  orange  juice  customers,  some 
consideration  must  be  given  to  the 
estimates  of  these  suppliers  that  it 
would  take  between  1  and  2  years  to 
service  the  entire  industry.  We  are  also 
persuaded  that  lithographing  of  can  lids 
will  not  be  a  long  term  solution  for  most 
companies.  Therefore,  we  recognize  that 
the  lead  time  must  take  into  account  the 
fact  that  most  companies,  if  not  all,  must 
develop,  at  a  substantial  cost,  new 
labels  for  all  of  their  products.  Most 
commenters  indicated  that  this  could  be 
accomplished  within  a  year.  However, 
inasmuch  as  lithography  of  can  tops  is  a 
short  term  marking  solution  for  some 
smaller  companies  that  may  not  be 
serviced  immediately  by  the  major  label 
suppliers,  it  is  not  necessary  to  postpone 
implementation  until  the  label 
manufacturers  can  provide  every 
company  with  new  labels. 

Based  on  the  data  submitted  by  the 
commenters,  we  are  also  satisfied  that 
orange  juice  processors  as  well  as  label 
suppliers  maintain  a  large  inventory  of 
packaging,  and  that  it  would  be  to 
everyone's  benefit  to  substantially 
diminish  those  stockpiles.  The  result  of 
forcing  the  industry  to  discard  this 
inventory  would  undoubtedly  result  in 
higher  consumer  prices.  It  appears  that 
nearly  all  such  inventory  will  be 
depleted  within  a  year.  In  view  of  the 
lithography  option,  it  is  similarly 
unnecessary  to  postpone 
implementation  until  all  non-complying 
inventory  is  depleted. 


Finally,  we  are  persuaded  that  the 
complexity  and  cost  of  labeling  changes, 
and  impracticability  of  adhesive  labels, 
precluded  the  industry  from  taking  final 
action  to  comply  with  C.S.D.  85-47  until 
the  Court  of  International  Trade 
rendered  its  opinion  on  the  legality  of 
the  ruling.  We  do  not  agree  that  it  was 
necessary  to  wait  until  every  possible 
issue  concerning  compliance  was 
resolved. 

Determination 

Based  on  the  previously  stated 
considerations.  Customs  has  determined 
that  C.S.D.  85-47  will  become  effective 
on  February  1, 1987,  approximately  1 
year  from  the  date  the  Court  of 
International  Trade  rendered  its 
decision.  If  the  final  repacked  product  of 
orange  juice  contains  any  foreign 
concentrate  entered  for  consumption  or 
withdrawn  from  warehouse  on  or  after 
this  date,  the  certification  requirements 
of  §  134.25,  Customs  Regulations  (19 
CFR  134.25),  apply.  Therefore,  effective 
February  1, 1987.  importers  of  orange 
juice  concentrate  must  certify  to 
Customs  at  the  time  of  entry  either  that 
the  retail  package  of  orange  juice  will  be 
properly  marked  with  the  country  of 
origin,  or  that  he  will  notify  the  repacker 
of  the  marking  requirements. 

Drafting  Infonnation 

The  principal  author  of  this  document 
was  Larry  L  Burton.  Regulations  Control 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 
William  von  Raab, 
Commissioner  of  Customs. 

Approved:  )une  12, 1986. 
FrandB  A  Keating.  II, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-14336  Filed  6-24-88:  8:45  am] 
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19  CFR  PART  162 

[T.D.  86-1191 

Customs  Regulations  AnMndments 
Relating  to  Prior  DisclosurM  of 
Violations  of  19  U.S.C.  1592 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  provide  for 
further  clarifications  and  changes  to  the 
regulations  relating  to  prior  disclosures 
of  violations  of  19  U.S.C.  1592.  The 
document  provides  that  a  person  is 
presumed  to  have  knowledge  of  the 
commencement  of  a  formal  investigation 


of  a  violation  if,  before  the  claimed  prior 
disclosure  of  the  violation,  an  import 
specialist,  regulatory  auditor,  inspector, 
or  other  Customs  officer,  having 
reasonable  cause  to  believe  that  there 
has  been  a  violation  of  19  U.S.C.  1592,  so 
informed  the  person  concerning  the  type 
of  or  circumstances  of  the  disclosed 
violation.  However,  this  presumption 
may  be  rebutted  by  evidence  that 
notwithstanding  the  notice,  the  person 
did  not  have  such  knowledge. 

This  change  is  necessary  to  provide 
for  more  effective  enforcement  of  the 
regulations  concerning  19  U.S.C.  1592 
violations. 

EFFECTIVE  DATE:  July  25. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  D.  Ressin.  Commercial  Fraud  & 
Negligence  Penalties  Branch.  U.S. 
Customs  Service,1301  Constitution 
Avenue,  NW.,  Washington,  D.C.  20229. 
(202-566-8317). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  592,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1592).  provides  for 
penalties  and  penalties  procedures 
when  by  fraud,  gross  negligence  or 
negligence,  merchandise  is  entered, 
introduced,  or  attempted  to  be  entered 
or  introduced  into  the  commerce  of  the 
U.S.,  by  means  of  any  material  false 
document,  written  or  oral  statement  or 
act,  and/or  any  material  omission:  or 
when  a  person  aids  or  abets  any  other 
person  in  the  entry,  introduction  or 
attempted  entry  or  introduction  of 
merchandise  by  such  means. 

Section  eia  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1618),  provides  for 
the  remission  or  mitigation  of  fines, 
penalties,  and  forteitures  by  the 
Secretary  of  the  Treasury. 

By  T.D.  84-18,  published  in  the 
Federal  Register  on  January  13. 1984  (49 
FR  1672),  Customs  amended  Part  162, 
Customs  Regulations  (19  CFR  Part  162). 
relating  to  section  592  penalty  and 
penalty  procedures  to,  among  other 
things,  clarify  the  requirements  and 
criteria  applicable  to  prior  disclosures  of 
violations  of  section  592.  As  amended 
by  T.D.  84-18,  section  162.74(a),  Customs 
Regulations  (19  CFR  162.74(a)),  provides 
that  a  prior  disclosure  may  be  made  if 
the  person  concerned  discloses  the 
circumstances  of  a  violation  in  writing 
to  the  district  director  before,  or  without 
knowledge  of,  the  commencement  of  a 
formal  investigation,  and  makes  a 
tender  of  any  actual  loss  of  duties. 
Experience  gained  since  then,  however, 
reveals  that  further  clarification  and 
changes  to  section  162.74  are  needed. 
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Section  162.74(0.  Customs  Regulations 
(19  CFR  162.74(01.  as  amended  by  T.D. 
84-18.  provides  that  a  person  who 
claims  lack  of  knowledge  of  the 
comencement  of  a  formal  investigation 
has  the  burden  to  prove  that  lack  of 
knowledge.  Pursuant  to  this  section,  a 
person  is  presumed  to  have  had 
knowledge  of  the  commencement  of  a 
formal  investigation  of  a  violation  of 
section  592  if  before  the  claimed  prior 
disclosure  of  the  violation: 

(1)  An  investigating  agent,  having 
properly  identified  himself  and  the 
nature  of  his  inquiry,  had,  either  in 
person  or  in  writing,  made  an  inquiry  of 
the  person  concerning  the  type  of  or 
circumstances  of  the  disclosed  violation; 
or 

(2)  An  investigating  agent,  having 
properly  identified  himself  and  the 
nature  of  his  inquiry,  requested  specific 
books  and  records  of  the  person  relating 
to  the  disclosed  information. 

The  presumption  of  knowledge  may 
be  rebutted  by  evidence  that 
notwithstanding  the  inquiry  or  request, 
the  person  did  not  have  knowledge  that 
an  investigation  had  commenced  with 
respect  to  the  disclosed  information. 

Section  162.74(0  is  subject  to  the 
interpretation  that  the  presumption  of 
knowledge  of  the  commencement  of  a 
formal  investigation  is  limited  to  those 
circumstances  where  a  Customs 
investigation  agent,  and  not  other 
Customs  personnel,  notifies  the  person 
of  the  type  of  or  circumstances  of  a 
violation  of  section  592.  To  provide  for 
more  effective  enforcement  of  the  prior 
discloure  regulations,  by  notice 
published  in  the  Federal  Register  on  July 
8. 1985  (50  FR  27829),  Customs  proposed 
that  this  presumption  be  extended  to 
those  circumstances  where  an  import 
specialist,  regulatory  auditor,  inspector, 
or  other  Customs  officer,  having 
reasonable  cause  to  believe  that  there 
has  been  a  violation  of  section  502,  so 
notifies  the  person(8)  concerning  the 
type  of  or  circumstances  of  the  disclosed 
violation.  It  was  proposed  that  section 
162.47(0  be  amended  to  include  this 
provision. 

Section  162.74(g),  Customs 
Regulations  (19  CFR  162.74(g)).  as 
amended  by  T.D.  84-18,  provides  that  a 
prior  disclosure  may  not  be  made  after  a 
determination  by  an  authorized  Customs 
officer  that  there  is  reasonable  cause  to 
believe  that  there  has  been  a  violation 
of  section  592  and  that  a  claim  for 
monetary  penalty  shall  t>e  issued 
without  commencement  of  a  formal 
investigation.  Such  determination  is 
evidenced  by  any  one  or  more  of  the 
following: 

(1 )  By  the  issuance  of  a  pre-penalty 
notice; 


(2)  By  the  issuance  of  a  penalty  notice 
if  a  pre-penalty  notice  is  not  required; 

(3)  In  the  case  of  violations  Involving 
merchandise  accompanying  persons 
entering  the  U.S.  or  commercial 
merchandise  inspected  in  connection 
with  entry,  by  oral  notification  to  the 
person  of  the  officer's  finding  of  a 
violation:  or 

(4)  In  the  case  of  the  seizure  of 
merchandise  under  section  592,  by  the 
act  of  seizure. 

It  was  determined  that  the  existing 
wording  of  this  regulation  unduly 
restricted  Customs  in  the  performance  of 
its  enforcement  duties.  The 
determination  as  to  whether  there  exists 
reasonable  cause  to  believe  a  violation 
of  section  592  has  occurred  appeared  to 
be  limited  to  only  certain  authorized 
Customs  officers.  Often,  however,  this 
determination  can  be  made  by  any 
Customs  officer.  Furthermore,  section 
162.74(gK3)  was  hmited  to  situations 
which  generally  involve  only  inspectors, 
thus  denying  other  Customs  officers  who 
may  have  detected  the  violation  from 
providing  oral  or  written  notification  to 
the  violator. 

To  remedy  this  problem.  Customs 
proposed  that  section  162.74(g)  be 
amended  to  clarify  that  a  prior 
disclosure  will  be  precluded, 
notwithstanding  the  fact  that  a  formal 
investigation  has  not  been  commenced, 
after  any  Customs  officer  determines 
that  there  is  a  violation  of  section  592, 
and  gives  notice  as  evidenced  by  the 
four  outlined  circumstances.  The 
violator,  however,  would  still  be 
allowed  to  make  a  prior  disclosure  of 
the  circumstances  of  a  violation  which 
has  not  been  discovered  by  Customs. 

It  was  also  noted  in  the  proposal  that 
section  162.74,  as  amended  by  T.D.  84- 
18,  contained  an  error  in  paragraph 
(a)(1).  in  which  parethetical  reference 
was  made  to  section  162.71(e)  of 
"section  592,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1592)".  It  was 
proposed  that  the  reference  to  section 
592  inside  the  parenthesis  be  removed 
and  a  reference  to  Part  162  inserted,  in 
its  place.  The  correct  reference  in  the 
parenthesis  should  be  to  section  162.71 
of  Part  162. 

In  response  to  a  request,  by  notice 
published  in  the  Federal  Register  on 
September  9, 1985  (50  FR  36603],  the 
time  for  the  submission  of  comments  on 
the  proposal  was  extended  from 
September  6, 1985,  to  October  6, 1985. 
Thirteen  comments  were  received  in 
response  to  the  notice  proposing  the 
changes.  A  discussion  of  the  comments 
and  our  responses  follow: 


Discussion  of  Comments 

Comment:  Eight  commenters  stated 
that  the  proposed  section  162.74(g)  goes 
beyond  the  authority  of  Customs  as 
established  by  section  592.  They 
claimed  that  Customs  proposal  to 
disallow  a  finding  of  prior  disclosure 
notwithstanding  the  fact  that  a  formal 
investigation  has  not  been  commenced 
and  to  broaden  the  commencement  of  a 
formal  investigation  to  a  notice,  written 
or  oral,  given  by  any  Customs  officer 
who  has  reasonable  cause  to  t)elieve 
that  a  violation  of  section  592  has 
occurred,  rather  than  by  a  Customs 
agent,  is  without  legal  authority.  Further, 
they  aver  that  Congress  mandated  that  a 
formal  investigation  is  required  before 
the  availability  of  the  prior  disclosure 
program  is  precluded. 

Response:  After  careful  consideration 
of  the  matter,  we  have  determined  not  to 
amend  section  162.74(g).  Accordingly,  it 
is  unnecessary  to  discuss  the  comments 
relating  solely  to  this  issue. 

Comment  One  commenter  asked 
what  individuals  were  included  in  the 
phrase  "other  Customs  officers"  in 
proposed  section  162.74(0(1)- 

Response:  The  phrase  includes  the 
district  director,  the  fines,  penalties  and 
forfeiture  officer,  and  any  other  Customs 
officer  who  may  be  authorized  to 
contact  an  alleged  violator  concerning  a 
violation. 

Comment-  A  commenter  stated  that  if 
a  Customs  officer  determines  at  the  time 
of  importation  that  there  has  been  a 
violation  of  section  592,  the  importer 
should  be  informed  and  given  the 
opportunity  to  develop  the  facts  and 
submit  a  voluntary  disclosure. 

Response:  We  disagree.  An  importer 
so  informed  should  not  be  entitled  to  the 
benefits  of  prior  disclosure.  However, 
the  importer's  cooperation  with  Customs 
would  be  considered  as  a  mitigating 
factor  in  any  penalty  action  against  the 
importer. 

Comment  Two  commenters  requested 
to  know  by  what  means  a  person  may 
be  notified  by  a  Customs  officer  of  a 
violation  of  section  592,  under  the 
provisions  of  proposed  section 
162.74(0(1)-  Specifically,  they  wanted  to 
know  whether  these  means  were  the 
same  as  those  listed  in  proposed  section 
162-74(g)  for  notifying  an  alleged  violator 
of  a  section  592  violation. 

Response:  Section  162.74(g)  states  that 
a  prior  disclosure  of  the  circumstances 
of  a  violation  of  section  592  is  precluded 
after  a  determination  by  any  Customs 
officer  that  there  is  reasonable  cause  to 
believe  that  such  violation  has  been 
committed.  This  determination  is 
evidenced  by  (1)  the  issuance  of  a  pre- 
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penalty  notice;  (2)  the  issuance  of  a 
penalty  notice  if  a  pre-penalty  notice  is 
not  required;  (3)  oral  or  written 
notification  to  the  alleged  violator  by 
the  Customs  officer  who  detected  the 
violation;  or  (4)  the  act  of  seizure,  under 
section  592(c)(5),  of  the  merchandise 
involved  in  the  violation.  Notice  under 
section  162.74(g)  is  limited  to  these  four 
means. 

However,  because  section  162.74(0(1) 
involves  only  the  circumstance  wherein 
Customs  officer  may  presume 
knowledge  on  the  part  of  an  alleged 
violator,  of  the  commencement  of  a 
formal  investigation  of  the  violation, 
notice  under  section  162.74(0(1)  can  be 
effected  by  any  means  of  oral  or  written 
communication.  In  this  situation. 
Customs  sees  no  reason  to  limit  the 
method  of  notification. 

Comment  It  was  stated  that  proposed 
section  162.74(0(1)  expands  the  role  of 
Customs  officers  by  making  them 
investigating  agents.  This  curtails  the 
exchange  of  useful  information  between 
Customs  officers  and  importers  and  is 
an  unnecessary  extension  of  Customs 
enforcement  capabilities. 

Response:  We  disagree.  We  are 
unpersuaded  that  allowing  other 
Customs  officers  to  presume  knowledge 
of  a  violation  of  section  592  on  the  part 
of  an  alleged  violator,  and  to  notify  that 
violator,  curtails  the  exchange  of 
information  between  Customs  and 
importers.  We  believe  that  the  proposal 
provides  more  effective  enforcement  of 
the  regulations. 

Comment  Under  proposed  section 
162.74(0(1).  it  is  claimed  that  if  an 
import  specialist  orally  informs  an 
importer  that  certain  conduct  on  his  part 
constituted  a  violation  of  section  592, 
the  importer  is  presumed  to  have 
knowledge  of  the  commencement  of  a 
formal  investigation  even  though  there 
was  no  such  investigation  opened  under 
section  162.74(d).  The  presumption 
should  begin  to  operate  only  if,  in  fact,  a 
formal  investigation  has  already  been 
commenced. 

Response:  We  disagree.  Before  a 
person  can  be  presumed,  under  section 
162.74(0(1).  to  have  had  knowledge  of 
the  commencement  of  a  formal 
investigation,  the  following  events  must 
have  occurred; 

(1)  The  violator  must  have  made  a 
disclosure  of  the  circumstances  of  the 
violation; 

(2)  There  must  have  been,  prior  to  the 
disclosure,  a  commencement  of  a  formal 
investigation;  and 

(3)  One  of  the  means  of 
communication  set  forth  in  paragrpah 
(0(1)  concerning  the  type  of  or 
circumstances  of  the  disclosed  violation 
must  have  occurred.  It  is  not  relevant 


whether  the  communication  of  the 
circumstances  of  an  alleged  section  592 
violation  is  made  to  an  importer  before 
or  after  the  commencement  of  a  formal 
investigation.  If  the  communication  took 
place,  there  is  an  inference  that  the 
importer  should  have  known,  at  the  time 
of  making  the  disclosure,  that  an 
investigation  had  commenced,  or  that 
there  is  a  likelihood  that  an 
investigation  would  be  commenced. 

Comment  It  was  also  claimed  that  if 
sections  162.74(0  and  162.74(g)  were 
amended  as  proposed,  the  two  would 
cease  to  have  any  practical  distinction. 
Under  proposed  paragraph  (0(1).  an 
importer  would  lose  his  right  to  make  a 
prior  disclosure  if  a  Customs  officer  had 
reasonable  cause  to  believe  that  there 
had  been  a  violation  of  section  592  and 
80  informed  the  importer.  Under 
proposed  paragraph  {g)(3),  the  importer 
would  lose  his  right  to  make  a  prior 
disclosure  if  the  Customs  officer 
determined  that  there  was  reasonable 
cause  to  believe  that  a  violation  of 
section  592  had  occurred  and  so  notified 
the  importer. 

Response:  We  disagree.  We  believe 
there  is  a  distinction  between 
paragraphs  (0  and  (g).  In  the 
commenter's  discussion  of  paragraph 
(g)(3),  the  importer  would  be  precluded 
from  making  a  prior  disclosure  of  the 
circumstances  of  a  section  592  violation 
because  a  Customs  officer  has  (1)  made 
a  determination  that  there  is  reasonable 
cause  to  believe  a  violation  has 
occurred,  (2)  determined  that  a  claim  for 
a  monetary  penalty  will  be  issued, 
without  commencement  of  a  formal 
investigation,  and  (3)  notified  the 
violator  by  any  of  the  means  set  forth 
therein.  In  the  commenter's  discussion 
of  paragraph  (0(1).  the  importer  has 
made  a  disclosure  of  the  circumstances 
of  a  violation  after  the  investigation  has 
commenced.  The  violator  is  only 
presumed  to  have  knowledge  that  a 
formal  investigation  has  been 
commenced.  He  may  rebut  this 
presumption  and  still  be  accorded  the 
benefits  of  prior  disclosure.  In  addition. 
Customs  must  establish  that  an 
investigation  has  commenced.  To  clarify 
that  issue,  we  are  amending  the  last 
sentence  of  section  182.74(0  to  include 
this  new  presumption  among  those 
subject  to  rebuttal. 

Comment  One  commenter  raised 
questions  relating  to  the  interpretation 
of  the  prior  disclosure  regulations  such 
as  what  constitutes  constructive 
knowledge  and  what  constitutes 
reasonable  cause  to  believe  that  a 
violation  of  section  592  has  been 
conunitted. 

Response:  Since  these  issues  are 
beyond  the  scope  of  the  proposal,  they 


are  not  appropriate  for  our 
consideration  in  this  docimient.  The 
information  this  commenter  seeks  is 
available  through  general  legal  research. 
In  addition,  he  may  avail  himself  of 
Customs  legal  precedent  retrieval 
system  keyword  directory,  which  is 
available  at  all  district  and  regional 
Customs  offices. 

Determination 

After  careful  analysis  of  the 
comments  received,  and  further  review 
of  the  matter,  it  has  been  determined 
advisable  to  adopt  the  proposal  with  the 
modifications  discussed  above. 

As  discussed  in  the  proposal,  section 
162.74,  as  amended  by  T.D.  84-18, 
contains  an  error  in  paragraph  (a)(1),  in 
which  parenthetical  reference  is  made  to 
"section  162.71(e)  of  section  592.  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1592)".  The  reference  to  section  592 
inside  the  parenthesis  is  being  removed 
and  a  reference  to  Part  162  inserted,  in 
its  place.  The  correct  reference  in  the 
parenthesis  is  to  section  162.71  of  Part 
162. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act,  relating  to  an  initial  and 
final  regulatory  flexibiUty  analysis  (5 
U.S.C.  603,  604),  are  not  applicable  to 
these  amendments  because  they  will  not 
have  a  significant  impact  upon  a 
substantial  number  of  small  entities. 
Accordingly,  it  is  certified  under  the 
provisions  of  section  3  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12291 

These  amendments  do  not  meet  the 
criteria  for  a  "major  rule"  as  defined  by 
section  1  of  EO.  12291.  Accordingly,  no 
regulatory  impact  analysis  has  been 
prepared. 

Drafting  Information 

The  principal  author  of  this  document 
was  Susan  Terranova,  Regulations 
Control  Branch,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  62 

Customs  duties  and  inspection. 
Administrative  practice  and  procedures. 
Penalties. 

Amendments  to  the  Regulations 

Part  162,  Customs  Regulations  (19  CFR 
Part  162),  is  amended  as  set  forth  below. 
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PART  162— RECORDKEEPING. 
INSPECTION.  SEARCH,  AND  SEIZURE 

1.  The  authority  citation  for  Part  162 
continues  to  read  as  follows: 

Authority.  5  U.S.C.  301. 19  U.S.C.  66. 1624. 
Subpart  G  also  issued  under  19  U.S.C.  1466, 
1584, 1592. 1613,  1618. 

2.  Section  162.74(a)(1)  is  amended  by 
removing  the  words  "section  592,  Tariff 
Act  of  1930.  as  amended  (19  U.S.C. 
1592)"  inside  the  parenthesis,  and 
inserting,  in  their  place,  the  words  "this 
Part." 

3.  Section  162.74(f)  is  revised  to  read 
as  follows: 

§  162.74    Prior  disclosure. 

***** 

(f)  Proof  of  lack  of  knowledge.  A 
person  who  claims  a  lack  of  knowledge 
of  the  commencement  of  a  formal 
investigation  has  the  burden  to  prove 
that  lack  of  knowledge.  A  person  shall 
be  presumed  to  have  had  knowledge  of 
the  commencement  of  a  formal 
investigation  of  a  violation  if  before  the 
claimed  prior  disclosure  of  the  violation: 

(1)  An  import  specialist,  regulatory 
auditor,  inspector  or  other  Customs 
officer,  having  reasonable  cause  to 
believe  that  there  has  been  a  violation 
of  19  U.S.C.  1592,  so  informed  the  person 
concerning  the  type  of  or  circumstances 
of  the  disclosed  violation;  or 

(2)  An  investigating  agent,  having 
properly  identified  himself  and  the 
nature  of  his  inquiry,  had,  either  in 
person  or  in  writing,  made  an  inquiry  of 
the  person  concerning  the  type  of  or 
circumstances  of  the  disclosed  violation; 
or 

(3)  An  investigating  agent,  having 
properly  identified  himself  and  the 
nature  of  his  inquiry,  requested  specific 
books  and  records  of  the  person  relating 
to  the  disclosed  information. 

The  presumption  of  knowledge  may 
be  rebutted  by  evidence  that, 
notwithstanding  the  foregoing  notice, 
inquiry  or  request,  the  person  did  not 
nave  knowledge  that  an  investigation 
had  commenced  with  respect  to  the 
disclosed  information. 

William  von  Raab, 

Commissioner  of  Customs. 
Approved:  June  9. 1986. 
Francis  A.  Keating.  II, 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  86-14337  Filed  6-24-86;  8:45  am| 
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19  CFR  Part  178 
[T.0. 86-121) 

Customs  Regulations  Amendment  To 
Listing  of  0MB  Control  Numbers 

agency:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACnOM:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  to  include  the 
clearance  number  issued  by  the  Office 
of  Management  and  Budget  (OMB), 
necessary  for  certain  information 
collection  requirements  included  in  a 
recent  interim  amendment  to  the 
Customs  Regulations.  The  interim 
amendment  stated  that  an  application 
for  clearance  was  submitted  to  OMB. 
That  office  has  since  approved  the 
regulation  and  issued  the  clearance 
number  which  appears  in  this  document. 
EFFECTIVE  DATE:  July  7,  1986. 
FOfl  FURTHER  INFORMATIOM  CONTACT: 
Larry  L  Burton  (202-566-8237). 
SUPPLEMENTARY  INFORMATION: 

Background 

Parts  4.  6.  24,  111.  123,  and  145, 
Customs  Regulations  (19  CFR  Parts  4,  6. 
24,  111,  123,  and  145),  were  amended  on 
an  interim  basis  by  T.D.  86-109. 
published  in  the  Federal  Register  on 
June  11. 1986  (51  FR  21152).  The 
amendments  implement  section  13031  of 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (the  Act,  Pub. 
L  99-272),  which  establishes  a  schedule 
of  fees  chargeable  to  users  of  various 
services  provided  by  the  Customs 
Service  in  connection  with  the 
processing  of  persons,  aircraft,  vehicles, 
vessels,  and  merchandise  arriving  in  the 
U.S..  as  well  as  for  the  payment  of  an 
annual  fee  by  customs  brokers.  The  Act 
also  sets  forth  certain  limitations  or 
conditions  concerning  the  collection  of 
fees,  and  authorizes  the  promulgation  of 
such  regulations  as  necessary  to  carry 
out  the  provisions  of  the  new  law. 
Certain  aspects  of  the  interim 
regulations  impose  burdens  upon 
segments  of  the  public  to  make  periodic 
reports  and  payments  to  Customs,  as 
well  as  to  maintain  records  for  possible 
examination. 

The  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511,  94  Stat.  2812,  44  U.S.C. 
3501  et  seq.)  established  policies  and 
procedures  for  controlling  paperwork 
burdens  imposed  on  the  public  by 
federal  agencies.  Pursuant  to  this  Act, 
by  a  document  published  in  the  Federal 
Register  on  March  31, 1963  (48  FR 
13666),  the  Office  of  Management  and 
Budget  (OMB)  promulgated  rules 


implementing  the  Act.  The  OMB  rules 
are  codified  at  5  CFR  Part  1320  et  seq. 

One  aspect  of  OMB's  oversight 
function  is  the  review  and  approval  of 
information  collections.  Generally, 
information  collections  include  any 
requirement  or  request  for  persons  to 
obtain,  maintain,  retain,  report,  or 
publicly  disclose  information.  OMB 
-analyzes  such  requests  for  three  basic 
requirements.  First,  the  collection  of 
information  must  be  necessary  for 
proper  performance  of  the  agency 
fimctions.  Second,  the  request  for 
information  or  records  must  not 
duplicate  information  otherwise 
accessible  to  the  agency.  Third,  the 
information  must  have  practical  utility. 

When  an  information  collection  is 
approved  by  OMB,  it  is  issued  a  control 
number.  The  control  number  provides  a 
simple  and  effective  way  to  inform  the 
public  that  a  particular  information 
collection  has  been  approved  by  OMB 
pursuant  to  the  Paperwork  Reduction 
Act. 

In  the  lune  11. 1986,  interim 
regulations,  Customs  stated  that  the 
amendments  were  subject  to  the 
Paperwork  Reduction  Act.  and  that  an 
application  for  approval  was  submitted 
to  OMB.  OMB  was  able  to  quickly 
review  the  information  collection 
requirements  included  in  T.D.  86-109. 
and  has  issued  a  control  number.  This 
document  amends  Part  178.  Customs 
Regulations  (19  CFR  Part  178),  by 
including  that  control  number  in  the  list 
of  previously  issued  OMB  numbers. 

E.0. 12291,  Regulatory  Flexibility  Ad, 
Inapplicability  of  Public  Notice 
Requirement 

This  document  merely  amends  a 
listing  of  the  status  of  previously 
published  regulations.  Therefore,  the 
requirements  of  E.0. 12291,  the 
Regulatory  Flexibility  Act.  and  the 
notice  and  public  comment  requirements 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  552)  are  not  applicable. 

List  of  Subjects  in  19  CFR  Part  178 

Reporting  and  recordkeeping 
requirements.  Paperwork  requirements. 
Collections  of  information. 

Drafting  Information 

The  principal  author  of  this  document 
was  Larry  L  Burton.  Regulations  Control 
Branch.  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development. 
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Amendment  to  the  Regulations 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

Part  178,  Customs  Regulations  (19  CFR 
Part  178),  is  amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301. 19  U.S.C.  1624,  44 
U.S.C.  3501  et  seq. 

2.  Section  178.2  is  amended  by 
inserting,  in  proper  numerical  order,  the 
following  entries: 

§  1 78.2    Listing  of  OMB  Control  fJumbers. 


19CFB 
Secdon 

Description 

OMB 
control  no 

4  960) 

61a  _ 

Usefs  tees  fw  Customs  secv- 
icea. 

do „.    .„ - 

1515-0154 
do 

2«i2 ._ 

111.96 „.... 

123.1b 

do - 

do — 

do 

do      

do 
do 
do 

145  la 

do 

Dated:  )une  18. 1986. 
B.  James  Fritz. 

Director,  Regulations  Control  and  Disclosure 

Law  Division. 

(FR  Doc.  86-14335  Filed  6-24-86;  8:45  am) 

BILUNO  CODE  4S20-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

Federal  Old-Age,  Survivors  and 
Disability  Insurance;  Deductions, 
Reductions,  and  Nonpayments  of 
Benefits 

agency:  Social  Security  Administration. 

HHS. 

ACTION:  Final  rules. 

SUMMARY:  In  these  final  regulations,  we 
are  amending  our  rules  on  reducing  the 
Social  Security  benefit  amounts  of 
spouses  who  are  receiving  Government 
pensions.  The  amendments,  which 
implement  section  2  of  Pub.  L  98-617, 
provide  that,  for  beneficiaries  subject  to 
this  reduction,  the  benefit  reduction  in 
all  cases  will  be  two-thirds  (instead  of 
100  percent)  the  amount  of  the  spouse's 
Government  pension.  The  amendments 
also  extend  by  one  month  the  periods 
for  meeting  the  existing  exceptions  to 
reduction  in  cases  where  an  employee's 
pension  eligibility  was  delayed  by  one 
month  solely  because  of  a  requirement 
which  postponed  eligibility  for  the 


pension  until  the  month  after  the  month 
in  which  all  other  requirements  were 
met.  The  changes  are  effective  for 
benefits  payable  for  December  1984  and 
later  months. 

DATES:  These  rules  are  effective  June  25. 
1986.  The  statutory  provisions  they 
reflect  became  effective  for  benefits 
payable  to  certain  spouses  for  December 
1984  and  later  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Schanberger,  Room  3-B-4 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(301)  594-6785. 

SUPPLEMENTARY  INFORMATION:  The 
Social  Security  Amendments  of  1977 
(Pub.  L  95-216)  introduced  in  section  334 
a  provision  for  reducing  dollar-for-dollar 
the  Social  Security  spouse's  benefits  of  a 
person  who  is  receiving  a  Government 
pension  based  on  work  not  covered  by 
Social  Security.  That  same  section  also 
provided  for  an  exception  to  the 
reduction  if  the  spouse  was  eligible  for  a 
Government  pension  for  one  or  more 
months  in  the  period  December  1977 
through  November  1982  and  met  certain 
other  requirements.  The  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21) 
changed  the  amont  of  the  reduction  to 
two-thirds  the  amount  of  the 
Government  pension  if  the  person 
became  eligible  for  the  pension  after 
June  1983.  Also  in  1983.  Pub.  L.  97-455 
provided  an  alternative  exception  if  the 
spouse  was  eligible  for  a  Government 
pension  before  July  1983  and  met  certain 
other  requirements. 

Pub.  L.  98-617.  enacted  November  8. 
1984.  has  further  amended  the 
exceptions  and  the  amount  of  reduction. 
Section  2(a)  of  that  Act  provides  that  for 
December  1984  and  later  months,  the 
Social  Security  benefits  of  spouses  or 
surviving  spouses  who  do  not  meet  one 
of  the  exceptions  to  reduction  will  be 
reduced  by  two-thirds  the  amount  of  the 
person's  Government  pension  which  is 
based  on  work  not  covered  by  Social 
Security,  regardless  of  when  the  person 
first  became  eligible  for  the  pension. 

Under  section  2(b)  of  Pub.  L.  98-617, 
we  will  consider  a  person  to  be  eligible 
for  a  pension  within  the  appropriate 
period  if  the  person  was  otherwise 
eligible  for  the  pension  except  for  a 
special  requirement  which  delayed 
eligibility  by  one  month.  For  example. 
Federal  employees  whose  eligibility  for 
a  pension  was  delayed  by  legislation 
one  month  to  December  1982  or  July 
1983  will  be  considered  to  be  eligible  for 
the  pension  in  November  1982  or  June 
1983.  Thus,  those  employees  can  meet 
an  exception  to  reduction  if  they  also 
meet  the  other  requirements  of  the 
exception.  This  provision  protects 


against  reduction  of  Social  Security 
benefits  for  months  after  November 
1984. 

Comments 

On  December  31. 1985,  a  Notice  of 
Proposed  Rulemaking  was  published  (50 
FR  53340)  with  a  60-day  comment 
period.  We  received  one  comment  on 
behalf  of  a  worker  who  has  confused 
these  rules  with  those  we  published  on 
December  3, 1985  (50  FR  49558)  which 
explain  the  effect  that  a  worker's 
pension  based  on  noncovered 
employment  will  have  on  the  worker's 
Social  Security  benefits.  In  either  case, 
we  are  merely  implementing  provisions 
of  the  Social  Security  Act.  We  are. 
therefore,  publishing  these  final  rules 
without  regard  to  the  comment. 

Final  Rules 

In  these  final  rules,  we  are  adding  to 
§  404.408a(d)(2]  a  provision  on  rounding. 
It  provides  that  the  amount  of  the 
reduction,  if  not  a  multiple  of  10  cents, 
will  be  rounded  to  the  next  higher 
multiple  of  10  cents.  This  change  will 
make  this  paragraph  contain  the  same 
rounding  provision  as  is  now  in 
paragraph  (d)(1)  of  this  section.  Except 
for  this  change,  we  are  publishing  these 
rules  as  proposed. 

Regulatory  Procedures 

Executive  Order  12291 

These  regulations  have  been  reviewed 
under  Executive  Order  12291  and  do  not 
meet  any  of  the  criteria  for  a  major 
regulation.  We  estimate  that  these 
provisions  of  Pub.  L  98-617  will  cost  the 
Social  Security  trust  funds  $10  million 
per  year  in  additional  benefit  payments. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act 

The  regulations  impose  no  reporting/ 
recordkeeping  requirements  requiring 
OMB  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  wriU 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  involve  only  benefit 
amounts  payable  to  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L  96-354, 
the  Regulatory  Flexibility  Act.  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.802  Social  Security- 
Disability  Insurance.  13.803  Social  Security- 
Retirement  insurance.  13.805  Social 
Security — Survivors  Insurance) 
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List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  survivors,  and 
disability  insurance. 

Dated:  May  13. 1986. 
Martha  A.  McStmn, 
Acting  Commissioner  of  Social  Security. 

Approved:  |une  11. 1986. 
Otis  R.  Bowen, 
Secretary  of  Health  and  Human  Services. 

PART  404— I  AMENDED! 

Subpart  E  of  Part  404  of  chapter  III  of 
Title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Subpart  E 
is  revised  to  read  as  follows: 

Authority:  Sees.  202.  205.  207.  and  1102  of 
the  Social  Security  Act;  49  Stat.  623,  53  Stat. 
1368,  as  amended.  79  Stat.  379,  as  amended, 
49  Stat.  647.  as  amended;  sec.  5  of 
Reorganisation  Plan  No.  1  of  1953, 67  Stat  18; 
42  U.S.C.  402.  405,  407,  and  1302. 

2.  Section  404.408a  is  amended  by 
adding  a  new  paragraph  (b)(4).  and  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§  404.408a    Reduction  wttere  spoua*  is 
receiving  a  Govemnoent  pension. 
•         *         •         *         * 

(b)  Exceptions.  '  *  * 

(4)  If  you  would  have  been  eligible  for 
a  pension  in  a  given  month  except  for  a 
requirement  which  delayed  eligibility  for 
such  pension  until  the  month  following 
the  month  in  which  all  other 
requirements  were  met,  we  will  consider 
you  to  be  eligible  in  that  given  month  for 
the  purpose  of  meeting  one  of  the 
exceptions  in  paragraphs  (b)  (2)  and  (3) 
of  this  section.  If  you  meet  an  exception 
solely  because  of  this  provision,  your 
benefits  will  be  unreduced  for  months 
after  November  1984  only. 

•  *         *         *         * 

(d)  Amount  and  priority  of  reduction. 

*  *  * 

(2)  If  you  became  eligible  for  a 
Government  pension  before  July  1983 
and  do  not  meet  one  of  the  exceptions  in 
paragraph  (b)  of  this  section,  we  will 
reduce  (to  zero,  if  necessary)  your 
monthly  Social  Security  benefits  as  a 
spouse  by  the  full  amount  of  your 
pension  for  months  before  December 
1984  and  by  two-thirds  the  amount  of 
your  monthly  pension  for  months  after 
November  1984.  If  the  reduction  is  not  a 
multiple  of  10  cents,  we  will  round  it  to 
the  next  higher  multiple  of  10  cents. 
*        •        •        *        * 

[FR  Doc.  86-14361  Filed  6-24-66;  8:45  am) 

■lUJNQ  COOC  41M-11-M 


DEPARTMENT  OF  THE  INTERIOR 

Bui'eau  of  Indian  Affairs 

25  CFR  Part  168 

Extension  of  Expiration  Date  for 
Grazing  Permits  Issued  to  Navajo 
Indians  Living  on  Lands  Partitioned  to 
ttM  Hopi  Tribe 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Final  rule. 


summary:  By  statute,  25  U.S.C.  640d- 
13(a),  the  Navajo  and  Hopi  Indian 
Relocation  Commission  was  to  complete 
its  relocation  program  by  July  6, 1986. 
Pending  completion  of  that  program,  the 
Bureau  of  Indian  Affairs  has  regulations 
governing  the  issuance  of  grazing 
permits  to  Navajos  living  on  Hopi 
Partitioned  Land.  25  CFR  Part  168. 
SecHon  168.6(b)(4)  of  the  regulations 
provides  that  all  permits  issued  to 
Navajo  Indians  will  expire  at  the  end  of 
the  relocation  period  specified  in  the 
Navajo-Hopi  Settlement  Act.  That 
period  ends  July  6. 1986.  The  relocation 
of  Navajos  from  Hopi  Partitioned  Lands 
will  not.  however,  be  completed  by  that 
date.  Thus  any  grazing  permits  issued 
pursuant  to  the  regulations  will  not 
expire  on  July  6, 1986,  but  will  continue 
to  be  processed  and  administered  in 
conformance  with  the  regulations  until 
final  relocation  is  completed. 
DATE  Effective  June  25, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Wayne  C.  Nordwall,  Attorney-Advisor, 
SOL^IA,  Main  Interior  Building,  Room 
6457.  (202)  343-9331.  Daniel  Jackson, 
Attorney-Advisory,  SOl^PHX  FS, 
Phoenix,  Arizona,  (602)  261-4756. 
SUPPt^MENTARY  INFORMATION:  On 
September  10, 1982,  the  Department  of 
the  Interior,  Bureau  of  Indian  Affairs, 
issued  grazing  regulations  in  compliance 
with  an  order  issued  by  the  United 
States  District  Court  for  the  district  of 
Arizona  on  May  4, 1982,  in  the  case  of 
Hopi  Tribe  v.  Watt,  Civ.  81-272  PCT- 
EHC.  The  purpose  of  the  regulations  is 
to  regulate  the  issuance  of  grazing 
permits  to  Navajo  Indians  living  on 
lands  partitioned  to  the  Hopi  Tribe 
pursuant  to  the  Navajo-Hopi  Settlement 
Act.  Pub.  L.  93-531,  until  those  Navajos 
have  been  relocated.  In  order  to  avoid 
an  inference  that  the  regulations  and 
any  permits  issued  pursuant  to  them 
terminate  on  July  6, 1986— the  date  the 
Commission  was  to  have  completed  its 
relocation  program — this  notice 
provides  notice  of  the  proviso  found  in 
Pub.  L  99-190  which  prohibits  the  use  of 
any  federal  funds  for  the  purpose  of 
relocating  Navajos  until  replacement 


housing  is  constructed  for  them. 
Inasmuch  as  replacement  housing  has 
not  yet  been  constructed,  the  effect  of 
the  proviso  is  to  extend  the  date  for  the 
completion  of  the  relocation  program. 
Thus,  the  Bureau  of  Indian  Affairs  will 
continue  to  grant  permits  and  regulate 
grazing  by  Navajos  on  Hopi  Partitioned 
Lands  pursuant  to  the  existing 
regulations  until  final  relocation  is 
completed. 

Ust  of  Subjecto  In  25  CFR  Part  168 

Grazing  lands,  Indian  Affairs  Bureau, 


Indians — lands.  Livestock,  Reporting 
and  recordkeeping  requirements. 

PART  168 -[AMENDED] 

1.  The  authority  citation  for  25  CFR 
Part  168  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  25  U.S.C.  2,  640d-8. 
e40d-18. 

2.  In  S  168.6  the  third  sentence  of 
paragraph  (b)(4)  is  revised  to  read  as 
follows: 

§  168.6    Grazing  on  range  unlta  authorized 

by  permit 

***** 

(b)  *  *  * 

(4)  *  *  *  All  interim  permits  will 
expire  at  the  end  of  the  period  provided 
for  completion  of  relocation.  Pub,  L  99- 

190.  *  *  * 

«        •        •        •        * 

Ronald  L  Esquecra. 

Deputy  to  the  Assistant  Secretary— Indian 

Affairs  (Operations). 

(FR  Doc.  86-14045  Filed  6-24-86;  8:45  amj 

BILUNQ  COOE  4310-02-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 
(T.D.  8091] 

Procedure  and  Administration; 
Administrative  Summonses 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Final  regulations^ 


summary:  This  document  contains  final 
regulations  relating  to  administrative 
summonses.  Changes  to  the  applicable 
tax  law  were  made  by  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982. 
The  regulations  provide  the  public  with 
the  guidance  needed  to  comply  with  that 
Act  and  affect  persons  who  receive 
summonses,  third  party  recordkeepers 
who  receive  summonses,  and  persons 
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with  respect  to  whose  tax  liability  a 
summons  is  issued. 
DATES:  The  regulations  pertaining  to 
section  7602  of  the  Code  {§  301.7602-1) 
are  effective  after  September  3, 1982. 
The  regulations  pertaining  to  section 
7609  of  the  Code  (§§  301.7609-1  through 
301.7609-5)  apply  to  summonses  served 
after  December  31, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  H.  Jurist  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  (Attention:  CC:LR:T)  202-566- 
3238,  not  a  toll-free  call.     ' 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  12. 1985,  the  Federal  Register 
published  proposed  amendments  (50  FR 
24655)  to  the  Procedure  and 
Administration  Regulations  (26  CFR  Part 
301)  under  sections  7602  and  7609  of  the 
Internal  Revenue  Code  of  1954.  These 
amendments  were  proposed  to  conform 
the  regulations  to  sections  331,  332,  and 
333  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA)  (96 
Stat.  620). 

Two  written  comments  responding  to 
the  notice  of  proposed  rulemaking  were 
received.  No  requests  for  a  public 
hearing  were  received  and  accordingly 
none  was  held.  After  consideration  of 
all  written  comments  regarding  the 
proposed  amendments,  those 
amendments  are  adopted  as  revised  by 
this  Treasury  decision. 

Public  Comments 

Under  section  7602,  no  summons  may 
be  issued  or  enforced  with  respect  to 
any  person  if  a  Justice  Department 
referral  is  in  effect  with  respect  to  that 
person.  Section  301.7602-l(c)(2)(ii)  of  the 
proposed  regulations  provides  that  a 
referral  is  in  effect  with  respect  to  any 
person  when  the  Attorney  General,  the 
Deputy  Attorney  General,  or  an 
Assistant  Attorney  General  under  the 
authority  of  section  6103(h)(3)(B) 
requests  that  the  Service  disclose 
taxpayer  information  relating  to  the 
person.  The  request  must  state  that  the 
need  for  disclosure  is  for  tax 
administration  purposes.  One 
commentator  suggested  that  the  rule  be 
clarified  so  as  to  state  that  a  referral  is 
in  effect  only  if  the  request  for 
disclosure  is  made  with  respect  to  a 
criminal  investigation  or  prosecution. 
This  suggestion  is  adopted  in  the  final 
regulations. 

The  proposed  regulations  contain  a 
number  of  examples  illustrating  that  for 
purposes  of  the  rule  prohibiting  the 
issuance  of  enforcement  of  a  summons  if 


a  Justice  Department  referral  is  in  effect, 
each  taxable  period  and  taxes  imposed 
by  different  chapters  of  the  Code  are 
treated  separately.  One  comment 
suggested  the  addition  of  an  example 
dealing  with  tax  shelter  promoter 
penalties  when  a  referral  relating  to 
income  tax  is  in  effect.  Accordingly,  the 
final  regulations  include  an  example 
clarifying  that  the  Service  may  issue  an 
administrative  summons  with  respect  to 
a  person's  liability  under  section  6700 
(tax  shelter  promoter  penalty)  even 
though  a  referral  is  in  effect  for  the 
taxable  year  with  respect  to  that 
person's  income  tax  liability. 

One  commentator  suggested  that  the 
time  period  under  section  7609  during 
which  the  Service  is  proscribed  from 
issuing  or  enforcing  summonses  be 
changed  from  20  days  to  20  business 
days.  In  addition,  the  commentator 
suggested  that  the  Secretary  be  required 
to  issue  the  certificates  described  in 
section  7609  (i)  (2)  rather  than  being 
allowed  to  issue  such  certificates  as  a 
matter  of  discretion.  Because  these 
comments  are  inconsistent  with  the 
language  of  section  7609,  they  are  not 
adopted  in  the  final  regulations. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

Although  a  notice  of  proposed 
rulemaking  soliciting  public  comments 
was  issued,  the  Infernal  Revenue 
Service  has  concluded  that  the 
regulations  are  interpretative  and  that 
the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  regulations 
are  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Chapter  6). 

The  Commissioner  of  Internal 
Revenue  has  determined  that  these  final 
regulations  are  not  major  rules  under 
Executive  Order  12291.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Bruce  H.  Jurist 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure,  Bankruptcy,  Courts,  Crime, 
Employment  taxes.  Estate  taxes.  Excise 
taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement, 
Penalties.  Pensions.  Statistics.  Taxes. 


Disclosure  of  information.  Filing 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  28  CFR  Part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION  REGULATIONS 

Paragraph  1.  The  authority  for  Part  301 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  * 

Par.  2.  Section  301.7602-1  is  amended 
by  revising  paragraphs  (a)  and  (b)  and 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

§  301.7602-1  Examination  of  books  and 
witnesses. 

(a)  In  general.  For  the  purpose  of 
ascertaining  the  correctness  of  any 
return,  making  a  return  where  none  has 
been  made,  determining  the  liability  of 
any  person  for  any  internal  revenue  tax 
(including  any  interest,  additional 
amount,  addition  to  the  tax,  or  civil 
penalty)  or  the  liability  at  law  or  in 
equity  of  any  transferee  or  fiduciary  of 
any  person  in  respect  of  any  internal 
revenue  tax,  collecting  any  such  liability 
or  inquiring  into  any  offense  connected 
with  the  administration  or  enforcement 
of  the  internal  revenue  laws,  any 
authorized  officer  or  employee  of  the 
Internal  Revenue  Service  may  examine 
any  books,  papers,  records  or  other  data 
which  may  be  relevant  or  material  to 
such  inquiry;  and  take  such  testimony  of 
the  person  concerned,  under  oath,  as 
may  be  relevant  to  such  inquiry. 

(b)  Summons.  For  the  purposes 
described  in  paragraph  (a)  of  this 
section  the  Commissioner  is  authorized 
to  summon  the  person  liable  for  tax  or 
required  to  perform  the  act,  or  any 
officer  or  employee  of  such  person  or 
any  person  having  possession,  custody, 
or  care  of  books  of  accounts  containing 
entries  relating  to  the  business  of  the 
person  liable  for  tax  or  required  to 
perform  the  act,  or  any  other  person 
deemed  proper,  to  appear  before  a 
designated  officer  or  employee  of  the 
Internal  Revenue  Service  at  a  time  and 
place  named  in  the  summons  and  to 
produce  such  books,  papers,  records,  or 
other  data,  and  to  give  such  testimony, 
under  oath,  as  may  be  relevant  or 
material  to  such  inquiry;  and  take  such 
testimony  of  the  person  concerned, 
under  oath,  as  may  be  relevant  or 
material  to  such  inquiry.  This  summons 
power  may  be  used  in  an  investigation 
of  either  civil  or  criminal  tax-related 
liabihty.  The  Commissioner  may 
designate  any  employee  of  the  Internal 
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Revenue  Service  as  the  individual 
before  whom  a  person  summoned 
pursuant  to  section  6420(eK2].  6421(0(2). 
6424(d)(2),  6427(e)(2).  or  7602  shall 
appear.  Any  such  employee,  when  so 
designated  in  a  summons,  is  authoriied 
to  take  testimony  under  oath  of  the 
person  summoned  and  to  receive  and 
examine  books,  papers,  records,  or  other 
data  produced  in  compliance  with  the 
summons. 

(c)  Proscription  on  issuing  of 
administrative  summons  when  a  Justice 
Department  referral  is  in  effect— {1]  In 
general.  The  Commissioner  may  neither 
issue  a  simimons  under  this  title  nor 
initiate  a  proceeding  to  enforce  a 
previously  issued  summons  by  way  of 
section  7604  with  respect  to  any  person 
whose  tax  liability  is  in  issue,  if  a  Justice 
Department  referral  is  in  effect  with 
respect  to  that  person  for  that  liabibty. 

(2)  Justice  Department  referral  in 
effect.  A  Justice  Department  referral  is 
in  effect  with  respect  to  any  person 
when: 

(i)  The  Secretary  recommends,  within 
the  meaning  of  this  paragraph,  that  the 
Attorney  General  either  commence  a 
grand  jury  investigation  of  or  criminal 
prosecution  of  such  person  for  any 
alleged  offense  connected  with  the 
administration  or  enforcement  of  the 
internal  revenue  laws,  or 

(ii)  The  Attorney  General  (or  Deputy 
Attorney  General  or  Assistant  Attorney 
General)  under  section  6103(h)(3)(B) 
requests  in  writing  that  the  Secretary 
disclose  a  return  of,  or  return 
information  relating  to,  such  person.  The 
request  must  set  forth  that  the  need  for 
disclosure  is  for  the  purpose  of  a  grand 
jury  investigation  of  or  potential  or 
pending  criminal  prosecution  of  such 
person  for  any  alleged  offense 
connected  with  the  administration  or 
enforcement  of  the  internal  revenue 
laws. 

The  referral  is  effective  at  the  time  the 
document  recommending  criminal 
prosecution  or  grand  Jury  investigation 
is  signed  by  the  Secretary  or  upon  the 
Secretary's  receipt  of  the  section 
6103(h)(3)(B)  request. 

(3)  Cessation  of  Justice  Department 
referral.  A  Justice  Department  referral 
ceases  to  be  in  e^ect  with  respect  to  a 
person: 

(i)  When  the  Secretary  receives 
written  notification  from  the  Attorney 
General  that  the  Justice  Department: 

(A)  Will  not  prosecute  that  person  for 
any  offense  connected  with  the 
administration  or  enforcement  of  the 
internal  revenue  laws  that  gave  rise  to 
the  referral  under  paragraph  (2)(i)  of  this 
section,  or 


(B)  Will  not  authorize  a  grand  jury 
investigation  of  that  person  with  respect 
to  such  offense,  or 

(C)  Will  discontinue  any  grand  jury 
investigation  of  that  person  with  respect 
to  such  offense; 

(ii)  When  a  final  disposition  with 
respect  to  a  criminal  proceeding  brought 
against  that  person  has  been  made;  or 

(iii)  When  the  Secretary  receives 
written  notification  from  the  Attorney 
General,  Deputy  Attorney  General,  or  an 
Assistant  Attorney  General,  that  the 
Justice  Department  will  not  prosecote 
such  person  for  any  offense  connected 
with  the  administration  or  enforcement 
of  the  internal  revenue  laws,  based  upon 
a  previous  request  for  disclosure  under 
section  6103(h)(3)(B). 

(4)  Taxable  years  and  taxes  imposed 
by  separate  chapters  of  the  Code 
treated  separately— {\)  In  general.  For 
purposes  of  this  section,  each  taxable 
period  (or,  if  there  is  no  taxable  period, 
each  taxable  event)  and  each  tax  . 
imposed  by  a  separate  chapter  of  the 
Code  is  treated  separately. 

(ii)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (c)(4): 

Example  (1).  A  Justice  Department  referral 
is  in  effect  for  D's  criminal  evasion  of  income 
tax  for  the  taxable  year  1979.  The 
Commission  may  issue  a  summons  respecting 
D's  1980  criminal  and/or  civil  tax  liability. 
The  Commissioner  may  not  issue  a  sununons 
respecting  D's  1979  income  tax  liability. 

Example  (2).  A  referral  has  tieen  made  to 
the  Department  of  Justice  for  the  criminal 
prosecution  of  F  with  regard  to  Fs  income 
tax  liability  for  the  taxable  year  197&  The 
Commissioner  may  issue  a  summons 
respecting  Fs  gift  tax  liability  for  the  taxable 
year  197a 

Example  (3).  A  referral  has  been  made  to 
the  Department  of  Justice  for  a  grand  jury 
investigation  respecting  G's  1980  income  tax 
liability.  The  Commissioner  may  issue  a 
summons  related  to  an  investigation  of  G's 
liability  for  Federal  Insurance  Contribution 
Act  (RCA)  taxes  for  the  taxable  year  1980. 
Example  (4).  A  referral  has  been  made  to 
the  Department  of  Justice  respecting  J's 
criminal  evasion  of  *windfall  profit  tax  for  all 
quarters  of  the  calendar  year  1982.  The 
Commissioner  may  issue  a  summons 
respecting  J's  liability  for  highway  motor 
vehicle  use  tax  covering  the  same  periods. 

Example  (5).  A  referral  has  been  made  to 
the  Department  of  Justice  for  a  grand  jury 
investigation  respecting  L's  1983  income  tax 
liability.  The  Commissioner  may  issue  a 
summons  related  to  the  investigation  of  L's 
liability  under  sections  6700  (abusive  tax 
shelter  promoter  penalty)  and  7408  of  the 
Code  for  his  conduct  during  1983. 

(d)  Effective  date.  This  section  is 
effective  after  September  3, 1982.  For 
rules  effective  on  or  before  September  3, 
1982.  see  26  CFR  301.7602-1  (revised  as 
of  April  1, 1984). 


Pat.  8.  Section  301.7eo»-l  is  amended 
by  designating  the  original  text  as 
paragraph  (a),  revising  redesignated 
paragraph  (a),  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§301.7609-1    Speciat  procedures  for  ttiird- 
party  summonses. 

(a)  In  general.  Section  7609  requires 
the  Internal  Revenue  Service  to  follow 
special  procedures  when  summoning  the 
records  of  persons  defined  by  section 
7609(a)(3)  as  "third-party 
recordkeepers."  Under  these  special 
procedures,  the  person  about  whom 
information  is  being  gathered  must  be 
notified  in  advance  in  many  cases.  If  the 
person  about  whom  information  is  being 
gathered  has  been  given  notice,  that 
person  has  the  right  to  institute,  until 
and  including  the  20th  day  following  the 
day  such  notice  was  served  on  or  mailed 
to  such  notified  person,  a  proceeding  to 
quash  the  summons.  During  the  time  the 
validity  of  the  summons  is  being 
litigated,  the  statutes  of  limitations  are 
suspended  under  section  7609(e). 
Section  7609  does  not  restrict  the 
authority  under  section  7602  (or  under 
any  other  provision  of  law)  to  examine 
records  and  witnesses  without  serving  a 
sununons  and  without  giving  notice  of 
an  examination.  Sections  301.7809-1 
through  301.7609-5  relate  to  section  7609; 
§301.7609-4  and  the  institution  of  a 
sections  7609(a)(3)  and  7609(i)  relating  to 
third-party  recordkeepers;  §  301.7609-3 
discusses  matters  under  section  7609(b), 
relating  to  intervention  rights; 
§  301.7609-4  and  the  institutio  of  a 
proceeding  to  quash;  §  301.7609-4 
discusses  matters  under  section  7609(c), 
relating  to  summonses  excepted  from 
the  section  7609  procedures;  and 
§  301.7609-5  discusses  matters  under 
section  7609(e),  relating  to  the 
suspension  of  the  statute  of  limitations. 

(b)  Effective  dates.  This  section 
applies  to  summonses  served  after 
December  31, 1982.  For  the  rules 
applicable  to  summonses  issued  on  or 
after  March  1, 1977  and  served  before 
January  1, 1983,  see  26  CFR  301.7609-1 
(revised  as  of  April  1, 1984). 

Par.  4.  Section  301.7609-2  is  amended 
by  adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

S301.76M-2    ThJn»-p«rty  r«eordk««p«rm. 
•        •        •        •        • 

(c)  Duty  of  third-party  recordkeeper— 
(1)  In  general.  Upon  receipt  of  a 
summons,  the  third-party  recordkeeper 
("recordkeeper")  must  begin  to 
assemble  the  summoned  records.  The 
recordkeeper  must  be  prepared  to 
produce  the  summoned  records  on  the 
date  which  the  summons  states  the 
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records  are  to  be  examined  regardless  of 
the  institution  of  anticipated  institution 
of  a  proceeding  to  quash  or  the 
recordkeeper's  intervention  (as  allowed 
under  section  7609(b)(2)(C))  into  a 
proceeding  to  quash. 

(2)  Disclosing  recordkeepers  not 
liable — (i)  In  general.  A  recordkeeper,  or 
an  agent  or  employee  thereof,  who 
makes  a  disclosure  of  records  as 
required  by  this  section,  in  good  faith 
reliance  on  the  certificate  of  the 
Secretary  (as  defined  in  paragraph 
(c](2)(ii)  of  this  section)  or  an  order  of  a 
court  requiring  production  of  records, 
will  not  be  liable  for  such  disclosure  to 
any  customer,  or  to  any  party  with 
respect  to  whose  tax  liability  the 
summons  was  issued,  or  to  any  other 
person. 

(ii)  Certificate  of  the  Secretary.  The 
Secretary  may  issue  to  the  recordkeeper 
a  certificate  stating  both: 

(A)  That  the  20-day  period,  within 
which  a  notified  person  may  institute  a 
proceeding  to  quash  the  summons,  has 
expired;  and 

(B)  That  no  proceeding  has  been 
properly  instituted  within  that  period. 
The  Secretary  may  also  issue  a 
certificate  to  the  recordkeeper  if  the 
taxpayer,  with  respect  to  whose  tax 
liability  the  summons  was  issued, 
expressly  consents  to  the  examination 
of  the  records  summoned. 

(3)  Reimbursement  of  costs. 
Recordkeepers  may  be  entitled  to 
reimbursement  of  their  costs  of 
assembling  and  preparing  to  produce 
summoned  records,  to  the  extent 
allowed  by  section  7610,  even  if  the 
summons  ultimately  is  not  enforced. 

(d)  Effective  dates.  This  section,  with 
the  exception  of  paragraph  (c),  applies 
generally  to  all  summonses  issued  on  or 
after  March  1, 1977.  Paragraph  (c) 
applies  only  to  summonses  served  after 
December  31, 1982. 

Par.  5.  Section  301.7609-3  is  amended 
by  revising  paragraphs  (a),  (b),  (c),  and 
by  adding  new  paragraph  (d)  to  read  as 
follows: 

§  30 1 .7609-3    Right  to  intervene;  right  to 
institute  a  proceeding  to  quash. 

(a)  Notified  person.  Under  section 
7609(a).  the  Internal  Revenue  Service 
must  give  a  notice  of  summons  to  any 
person,  other  than  the  person 
summoned,  who  is  identified  in  the 
description  of  the  books  and  records 
contained  in  the  summons  in  order  that 
such  person  may  contest  the  right  of  the 
Service  to  examne  the  summoned 
records  by  instituting  a  proceeding  to 
quash  the  summons.  Thus,  if  the  Ser\'ice 
issues  a  summons  to  a  bank  requesting 
checking  account  records  of  more  than 
one  person  all  of  whom  are  identified  in 


the  description  of  the  records  contained 
in  the  summons,  then  all  such  persons 
are  notified  persons  entitled  to  notice 
under  section  7609(a).  Therefore,  if  the 
Service  requests  the  records  of  a  joint 
bank  account  of  A  and  B  both  of  whom 
are  named  in  the  summons,  then  both  A 
and  B  are  notified  persons  entitled  to 
notice  under  section  7609(a). 

(b)  Right  to  institute  a  proceeding  to 
quash — (1)  In  general.  Section  7609(b) 
grants  a  notified  person  the  right  to 
institute  a  proceeding  to  quash  the 
summons  in  the  United  States  district 
court  for  the  district  within  which  the 
person  summoned  resides  or  is  found. 
Jurisdiction  of  the  court  is  based  on 
section  7609(h).  The  act  of  filing  a 
petition  in  district  court  does  not  in  and 
of  itself  institute  a  proceeding  to  quash 
under  section  7609(b)(2).  Rather,  the 
filing  of  the  petition  must  be  coupled 
with  notice  as  required  by  section 
7609(b)(2)(B). 

(2)  Elements  of  institution  of  a 
proceeding  to  quash.  In  order  to  institute 
a  proceeding  to  quash  a  summons  the 
notified  person  (or  the  notified  person's 
agent,  nominee,  or  other  person  acting 
under  the  direction  or  control  of  the 
notified  person)  must,  not  later  than  the 
20th  day  following  the  day  the  notice  of 
the  summons  was  served  on  or  mailed 
to  such  notified  person: 

(i)  File  a  petition  to  quash  in  the  name 
of  the  notified  person  in  a  district  court 
having  jurisdiction, 

(ii)  Notify  the  Service  by  sending  a 
copy  of  that  petition  by  registered  or 
certified  mail  to  the  Service  employee 
and  office  designated  to  receive  the 
copy  in  the  notice  of  summons  that  was 
given  to  the  notified  person,  and 

(iii)  Notify  the  recordkeeper  by 
sending  to  that  recordkeeper  by 
registered  or  certified  mail  a  copy  of  the 
petition. 

Failure  to  give  timely  notice  to  either 
the  summoned  party  or  the  Service  in 
the  manner  described  in  this  paragraph 
means  that  the  notified  person  has 
failed  to  institute  a  proceeding  to  quash 
and  the  district  court  has  no  jurisdiction 
to  hear  the  proceeding.  Thus,  for 
example,  if  the  notified  person  mails  a 
copy  of  the  petition  to  the  summoned 
person  but  not  to  the  designated  Service 
employee  and.office,  the  notified  person 
has  failed  to  institute  a  proceeding  to 
quash.  Similarly,  if  the  notified  person 
mails  a  copy  of  such  petition  to  the 
summoned  person  but.  instead  of 
sending  a  copy  of  the  petition  by 
registered  or  certified  mail  to  the 
designated  employee  and  office,  the 
notified  person  gives  the  designated 
employee  and  office  the  petition  by 
some  other  means,  the  notified  person 


has  failed  to  institute  a  proceeding  to 
quash. 

(3)  Failure  to  institute  a  proceeding  to 
quash.  If  the  notified  person  fails  to 
institute  a  proceeding  to  quash  within  20 
days  following  the  day  the  notice  of  the 
summons  was  served  on  or  mailed  to 
such  notified  person,  the  Service  may 
examine  the  summoned  records 
following  the  23rd  day  after  notice  of  the 
summons  was  served  on  or  mailed  to 
the  notified  person  (see  section 
7609(d)(1)). 

(c)  Presumption  no  notice  has  been 
mailed.  Section  7609(b)(2)(B)  permits  a 
notified  person  to  institute  a  proceeding 
to  quash  by  filing  a  petition  in  district 
court  and  notifying  both  the  Service  and 
the  summoned  person.  Unless  the 
notified  person  has  notified  both  the 
Service  and  the  summoned  person  in  the 
appropriate  manner,  the  notified  person 
has  failed  to  institute  a  proceeding  to 
quash.  If  the  copy  of  the  petition  has  not 
been  delivered  to  the  summoned  person 
or  the  person  and  o^ice  designated  to 
receive  the  notice  on  behalf  of  the 
Service  within  3  days  from  the  close  of 
the  20-day  period  allowed  to  institute  a 
proceeding  to  quash,  it  is  presumed  that 
the  notification  has  not  been  timely 
mailed. 

(d)  Effective  date.  This  section  applies 
to  summonses  served  after  December  31, 
1982.  For  the  rules  applicable  to 
summonses  issued  on  or  after  March  1, 
1977  and  served  before  January  1, 1983. 
see  26  CFR  301.7609-3  (revised  as  of 
April  1, 1984). 

Par.  6.  Section  301.7609-4  is  amended 
by  adding  new  paragraph  (c)  to  read  as 
follows: 

§  301.7609-4    Sumnoons  eicepted  from 
sectkMi  7609  procedures. 

*  *        «        •        • 

(c)  Effective  date.  This  section  applies 
to  all  summonses  issued  after  February 
28, 1977. 

Par.  7.  Section  301.7609-5  is  amended 
by  revising  paragraphs  (b)  and  (c)  and 
by  adding  new  paragraph  (d)  to  read  as 
follows: 

§  301.7609-5    Suspension  of  statutes  of 
limitation. 

*  *        •        *        • 

(b)  Period  during  which  a  proceeding, 
etc.,  is  pending.  Under  section  7609(e), 
the  statute  of  limitations  may  be 
suspended  for  the  period  during  which  a 
proceeding,  and  appeals  therein,  with 
respect  to  the  enforcement  of  such 
summons  is  pending.  This  period  begins 
on  the  date  the  petition  to  quash  the 
summons  is  filed  in  district  court.  The 
period  continues  until  all  appeals  are 
disposed  of.  or  until  the  expiration  of  the 
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period  ia  which  an  appeal  may  be  taken 
or  a  request  for  a  rehearing  may  be 
made.  Pull  compliance,  partial 
compliance,  and  noncompliance  have  no 
effect  on  the  suspension  provisions.  Of 
course,  if  the  notified  person  takes  no 
action  provided  in  subsection  (b)  of 
section  7600,  no  suspension  of  the     . 
statutes  of  limitations  takes  place.  The 
periods  of  limitations  which  are 
suspended  under  section  76Q9(e)  are 
those  which  apply  to  the  taxable  periods 
to  which  the  summons  relates. 

(c)  Taking  of  action  as  provided  in 
section  7609(b).  Section  7609(b)  allows 
intervention  by  a  notified  person  as  a 
matter  of  right  upon  compliance  with  the 
Federal  Rules  of  Civil  Procedure.  The 
phrase  "takes  any  action  as  provided  in 
subsection  (b)".  found  in  section  7609(e), 
includes  any  intervention,  whether  or 
not  section  7609(b)  is  specifically 
mentioned  in  the  order  of  the  court 
allowing  intervention.  The  phrase  also 
includes  the  fulfilling  of  only  part  of  the 
requirements  of  section  7609(b)(2). 
relating  to  the  right  of  a  person  to 
institute  a  proceeding  to  quash.  Thus,  for 
instance,  if  a  notified  person  notifies  a 
person  who  has  been  summoned  by 
sending  a  copy  of  the  petition  by 
registered  or  certified  mail  but  does  not 
mail  a  copy  of  that  notice  to  the 
appropriate  person  and  office  under 
section  7609(b)(2)(B),  the  notified  person 
has  taken  an  action  under  section 
7609(e). 

(d)  Effective  dates.  This  section 
applies  to  summonses  served  after 
December  31, 1982.  For  the  rules 
applicable  to  summonses  issued  on  or 
after  March  1, 1977,  and  before  January 
1. 1983,  see  28  CFR  301.7609-5  (revised 
as  of  April  1. 1984). 
lanMS  I.  Owens, 
Acting  Commissioner  of  Internal  Revenue. 

Approved:  May  28. 1986. 
|.  Roger  Mentz. 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc  86-14198  Filed  8-24-86;  8:45  am) 

BtLUNQ  CODE  400-01-11 


§110.90    (Comctad] 

1.  On  page  19753.  in  the  second 
column,  in  the  sixth  line  of  §  110.90. 
paragraph  (aMl).  "54.4"  "  should  have 
read  "53.4"  ". 

2.  On  the  same  page,  in  the  third 
column,  in  §  110.9a  in  the  fifth  line  of 
paragraph  (aM4).  "4OJ0'  "  should  have 
read  "41.0"  ". 

aiuuNQ  cooc  tsM-avM  -    - 


COMMISSION  OF  FINE  ARTS 

36  CFR  Chapter  X  (Part*  1000  and 
1002) 

45  CFR  Chapter  XXI  (Parts  2105  and 
2106) 

Chapter  Vacated;  Transfer  of 
Regulations 

Editorial  Note.— In  Title  36,  Code  of 
Federal  Regulations.  Chapter  X, 
Commission  of  Fine  Arts  is  vacated  by 
transferring  existing  regulations  in  Parts 
1000  and  1002  to  Title  45.  Chapter  XXI, 
Commission  of  Fine  Arts. 

The  regulations  formeriy  codified  as 
Parts  1000  and  1002  in  Title  36  are 
redesignated  as  Parts  2105  and  2106. 
respectively,  in  Title  45,  Chapter  XXI. 
All  references  within  the  text  to  former 
Parts  1000  and  1002  are  renumbered  as 
2105  and  2106,  respectively. 

This  transfer  of  regulations  is  made 
pursuant  to  1  CFR  8.2.  which  authorizes 
the  Director  of  the  Federal  Register  to 
rearrange  existing  assignments  in  the 
Code  of  Federal  Regulations  in  order  to 
provide  for  its  orderiy  development. 

HLUNQCOOC  1MS-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

ICCGD11-65-061 

Anchorage  Regulation^  San  Diego 
HartMT.CA 

Correction 

In  FR  Doc.  86-12268,  beginning  on 
page  19752  in  the  issue  of  Monday,  June 
2, 1988,  make  the  following  corrections: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-5-Fm.-3034-2] 

Approval  and  Promulgation  of 
Imptementation  Plans;  Wisconsin 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Notice  of  final  rulemaking. 


SUMMARY:  The  intent  of  today's  final 
rulemaking  action  is  twofold.  First. 
USEPA  is  approving  Wisconsin's 
general  New  Source  Review  (NSR) 
Program  for  sources  located  in 
attainment  and  unclassified  areas, 
because  it  meets  the  general  NSR 
requirements  outlined  at  40  CFR  51.18 
(a)  through  (h).  On  April  17. 1981  (46  FR 
22374).  USEPA  approved  portions  of  the 
Wisconsin  State  Statutes.  Chapter  144. 


and  the  Wisconsin  Administrative  Code. 
Chapter  NR  154,  with  respect  to  the  NSR 
requirements  identified  at  40  CFR  51.18 
(a)  through  (h)  for  sources  located  in 
nonattainment  areas,  as  well  as  the 
detailed  major  source  nonattainment 
area  requirements  identified  at  40  CFR 
51.18(j);  however,  USEPA  did  not 
rulemake  on  the  State's  submittal  as 
meeting  the  NSR  requirements  identified 
at  40  CFR  51.18  (a)  through  (h)  for 
sources  in  attainment  and  unclassified 
areas. 

Furthermore,  at  that  time.  USEPA  was 
requested  by  the  State  of  Wisconsin  not 
to  rulemake  on  the  Prevention  of 
Significant  Deterioration  (PSD) 
requirements,  identified  at  40  CFR  51.24, 
for  major  new  sources  and  major 
modifications  located  in  attainment  and 
unclassified  areas,  because  the  State 
anticipated  further  development  of  the 
PSD  rules.  Today.  USEPA  is  approving 
portions  of  Chapter  144  and  Chapter  NR 
154  with  respect  to  the  general  NSR 
requirements  for  sources  in  attainment 
and  unclassified  areas  (40  CFR  51.18  (a) 
through  (h)).  USEPA  is  not  rulemaking 
on  Wisconsin's  PSD  program,  and 
USEPA's  approval  of  Wisconsin's  NSR 
rules  should  not  be  interpreted  to  apply 
to  PSD,  as  noted  in  the  codification 
identified  at  40  FR  52.2570. 

Secondly,  the  version  of  Chapter  NR 
154  under  consideration  today  has  been 
revised  since  the  April  17. 1981  (46  FR 
22374),  approval  for  nonattainment 
areas.  USEPA  is  approving  the  revisions 
to  Chapter  NR  154  of  the  Wisconsin 
Administrative  Code  that  were  enacted 
by  Natnral  Resources  Board  Order 
Number  A-39-81.  and  that  took  effect  in 
Wisconsin  on  May  1, 1983,  with  the 
exception  of  those  revisions  upon  which 
USEPA  is  deferring  action.  The  revisions 
address  permit  exemptions  for  certain 
categories  of  sources,  specifically  the 
exemption  from  the  requirement  to 
obtain  a  construction,  modification,  or 
operation  permit.  The  revisions  also 
address  other  air  permit  program 
provisions. 

USEPA's  actions  are  based  upon  SIP     . 
revision  requests  that  were  submitted  by 
the  State  of  Wisconsin  on  July  12, 1979, 
and  October  13, 1983,  and  on 
background  information  provided  by  the 
State.  Notices  proposing  approval  of 
these  SIP  revisions  appeared  in  the  June 
15. 1984  (49  FR  24752).  and  the  April  30, 
1985  (50  FR  18272),  Federal  Registers. 
EFracnve  date  This  final  rulemaking 
becomes  effective  on  July  25, 1986. 
ADDRESSES:  Copies  of  this  revision  to 
the  Wisconsin  SIP  are  available  for 
inspection  at:  The  Office  of  the  Federal 
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Register,  1100  L  Street,  NW.,  Room  8401, 
Washington.  DC. 

Copies  of  the  SIP  revision  and  other 
materials  related  to  this  rulemaking  are 
available  for  review  at  the  following 
addresses:  (It  is  recommended  thai  you 
telephone  Colleen  W.  Comerford,  at 
(312)  886-6034.  before  visiting  the  Region 
V  office). 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Street, 
Chicago.  Illinois  60604 
U.S.  Environmental  Protection  Agency. 
Public  Information  Reference  Unit,  401 
M  Street.  SW..  Washington  DC  20460 
Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air 
Management.  101  South  Webster. 
Madison,  Wisconsin  53707 
FOR  FURTHER  INFORMATION  CONTACT 
Colleen  W.  Comerford,  (312)  886-6034. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulatory  requirements  related  to 
NSR,  and  relevant  to  today's  proposal, 
are  contained  in  40  CFR  51.18  (a) 
through  (h)  for  major  and  minor  sources 
in  attainment  and  nonattainment  areas, 
and  in  40  CFR  51.18(j)  for  sources  in 
nonattainment  areas.  USEPA  wishes  to 
clarify  that  it  is  only  approving,  today, 
the  SIP  revisions  that  meet  the  NSR 
requirements  of  40  CFR  51.18  (a)  through 
(h).  Additionally,  USEPA  is  not 
approving  these  SIP  revisions  with 
respect  to  the  PSD  requirements  in  40 
CFR  51.24. 

This  Wisconsin  SIP  revision  contains 
certain  requirements  for  sources  to  do 
air  quality  modeling.  On  July  8, 1985, 
USEPA  revised  its  regulations 
concerning  stack  height  credits  for  air 
quality  modeling.  In  a  letter  dated 
November  6. 1985,  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  committed  to:  (1)  Revise  the 
State  regulations  to  comply  with  the  July 
8. 1985  rulemaking:  and  (2)  to  implement 
all  air  quality  modeling  analyses  to 
conform  with  the  July  8, 1985  rulemaking 
until  the  revised  State  regulations  are 
enacted. 

/.  New  Source  Review  Program  for 
Sources  in  Attainment  and  Unclassified 
Areas 

On  April  17, 1981  (46  FR  22374), 
USEPA  approved  the  1979, 1980,  and 
1981  submittals  of  portions  of  Chapter 
144  and  Chapter  NR  154  with  respect  to 
major  and  minor  source  NSR 
requirements  for  nonattainment  areas 
only.  USEPA  did  not  take  action  on  the 
above  cited  submittals  with  respect  to 
the  general  permitting  requirements  in 
40  CFR  51.18  (a)  through  (h)  for 


attainment  and  unclassified  areas. 
Today's  notice  supplements  the  April  17. 
1981.  approval  by  also  approving  the 
State  submittals  of  Chapter  144  and 
revised  Chapter  NR  154  (the  relevant 
parts  of  which  were  submitted  on 
October  13, 1983.  as  Board  Order 
Number  A-39-81)  with  respect  to 
sources  located  in  attainment  and 
unclassified  areas,  as  proposed  on  April 
30, 1985  (50  FR  18272).  The  revisions  to 
Chapter  NR  154  (Board  Order  Number 
A-39-81)  were  made  after  the  April  17. 
1981.  approval  (48  FR  22374)  and  are  the 
subject  of  a  June  15, 1984  (49  FR  24752), 
notice  of  proposed  rulemaking  with 
respect  to  nonattainment  areas.  Thus, 
with  the  exceptions  noted  below,  the 
revisions  are  now  approved  for 
attainment,  nonattainment,  and 
unclassified  areas. 

The  regulations  in  the  following  list 
contain  Wisconsin's  authority  for  its 
NSR  program  for  both  attainment  and 
nonattainment  areas.  These  regulations 
address  all  NSR  activities  in  the  State  of 
Wisconsin,  except  for  the  following: 
those  covering  lead  sources,  which  have 
been  approved  previously  (49  FR  26762); 
the  PSD  program,  on  which  USEPA  has 
not  taken  action  per  the  State's  request;' 
and,  certain  permit  exemptions  on 
which  USEPA  is  deferring  action 
(Sections  NR  154.01(118).  154.04(3)(a), 
154.04(5),  and  154.04(6)(b);  June  15, 1984; 
49  FR  24752). 

(1)  From  Chapter  144: 

Section  144 Jn  (1).  (2),  (3),  (9ni),  and  (12)— 

Derinitions 
Section  144.30 — Air  Pollution;  Definitions 
Section  144.31 — Air  Foliation  Control;  Powers 

and  Duties 
Section  144.34 — Inspections 
Section  144.375— Air  Pollution  Control; 

Standards  and  Determinations 
Section  144.38 — Classification  and  Reporting 
Section  144.391— Air  Pollution  Control 

Permits 
Section  144.392 — Permit  Application  and 

Review 
Section  144.393 — Criteria  for  Permit  Approval 
Section  144.394 — Permit  Conditions 
Section  144J85 — ^Alteration,  Suspension  and 

Revocation  of  Permits 
Section  144.396 — Permit  Duration 
Section  144.397 — Operation  Permit  Review 

(formerly  Permit  Renewal) 
Section  144.398 — Failure  to  Adopt  Rule  or 

Issue  Permit  for  Exemption 
Section  144.399 — Fees 
Section  144.402— Petition  for  AKeration 
Section  144.403 — Hearings  on  Certain  Air 

Pollution  Actions 
Section  144.423 — Violations:  Enforcement 
Section  144.426 — Penalties  for  Violations 

Relating  to  Air  Pollution 
Section  144.98 — Enforcement;  Duty  of 

Department  of  Justice;  Expenses 


■  Ttie  State  of  Wisconsin  is  currently  operating  a 
PSD  program  partiaUy  delegated  to  It  by  USEPA 
(Auguat  1980). 


(2)  From  Chapter  NR  154: 

Section  154.01 — Definitions 

Section  154.04 — Permit  Requirements  and 

Exemptions  (formerly  Notice  of  Intent) 
Section  154.05 — Action  on  Applications 
Section  154.055 — Relocation  of  Portable 

Sources 
Section  154.06 — Operation  and  Inspection  of 

Sources  (Source  Reporting. 

Recordkeeping,  Testing.  Inspection  and 

Operation) 
Section  154.08 — Enforcement  and  Penalties 
Section  154.21 — Limitations  on  County. 

Regional,  or  Local  Regulations 
Section  154.24 — Procedures  for  Noncontested 

Regional  Case  Public  Hearings 
Section  154.25 — Procedures  for  Alteration  of 

Permits  by  Petition 

USEPA  has  reviewed  the  relevant 
portions  of  these  statutes  and 
regulations  in  light  of  the  requirements 
of  40  CFR  51.18.  USEPA  has  determined 
that  the  Wisconsin  NSR  rules  contained 
in  Chapter  144  and  revised  Chapter  NR 
154  meet  the  general  permitting 
requirements  identified  at  40  CFR  51.18 
(a)  through  (h).  as  those  requirements 
apply  to  sources  located  in  attainment 
and  tinclassified  areas.  However,  these 
are  two  sections  of  Chapter  144  that 
USEPA  wishes  to  address  separately. 
Section  144.394(2)  addresses  variances 
and  Section  144.394(5)  addresses 
emission  reduction  options.  USEPA  is 
approving  these  sections  provided  that 
all  variances  and  emission  reduction 
options  are  submitted  to  USEPA  as  SIP 
revisions.  This  provision  is  noted  in  the 
codification  identified  at  40  CFR  52.2570. 
Variances  and  emission  reduction 
options  granted  by  Wisconsin  that  have 
not  submitted  to  USEPA  and  approved 
as  Federal  SIP  revisions  will  not  be 
federally  recognized. 

//.  Permit  Exemptions  for  Certain 
Categories  of  Sources 

On  October  13, 1983,  the  State  of 
Wisconsin  requested  that  USEPA 
consider  several  revisions  to  Chapter 
NR  154  of  the  Wisconsin  Administrative 
Code  as  amendments  to  the  Wisconsin 
SIP.  These  revisions  pertain  primarily  to 
exemptions  from  the  requirements  for 
construction,  modification,  and 
operation  permits  for  certain  categories 
of  sources,  and  to  other  air  permit 
program  requirements.  These  revisions 
were  proposed  for  approval  on  June  1&, 
1984  (46  FR  24752),  with  some 
exceptions.  Because  Chapter  154  was 
originally  approved  for  nonattainment 
areas  oniy,  the  proposed  approval  of  the 
exemptions  (revised  Chapter  NR  154  as 
enacted  by  Board  Order  (A-39-81)  on 
June  15. 1984,  also  applied  to 
nonattainment  areas  only  (49  FR  24752). 
However,  revised  Chapter  NR  154,  as 
proposed  for  approval  on  April  30, 1985, 
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is  being  approved  today  for 
nonattainment  attainment,  and 
unclassified  areas,  with  the  exception  of 
sections  MR  154.01(118).  MR  154.04(3)(a). 
NR  154.04(5).  and  NR  154.04(6)(b). 
USEPA  took  no  action  on  these  sections 
in  the  June  15. 1983,  notice  of  proposed 
rulemaking  (49  FR  24752)  for  reasons 
explained  in  detail  in  that  notice. 
USEPA  also  took  no  action  on  these 
sections  in  the  April  30, 1985  (50  FR 
18272),  notice  of  proposed  rulemaking. 
Because  USEPA  did  not  propose  action 
on  these  sections  previously,  USEPA 
cannot  take  final  rulemaking  on  these 
sections  today.  Instead,  USEPA  will 
propose  action  on  these  four  revisions  in 
a  separate  rulemaking  notice  in  order  to 
give  the  public  an  opportunity  to 
comment  on  the  revisions,  and  on 
USEPA's  proposed  action. 

A.  Proposed  Revision  to  NR  154.01 

USEPA  is  approving  a  revision  to  NR 
154.01.  Definitions,  that  creates  an 
introductory  sentence.  This  sentence 
states  that  the  definitions  provided  in 
NR  154.01  have  their  designated 
meaning  throughout  Chapters  NR  154 
and  NR  155  of  the  Wisconsin 
Administrative  Code,  unless  a  different 
meaning  is  expressly  provided. 

USEPA  also  approves  the  addition  of 
nine  definitions  to  NR  154.01.  These 
State  definitions  are  similar  to  the 
Federal  defintions,  and,  therefore. 
USEPA  can  approve  them  as  they  apply 
to  permit  exemptions.  However,  USEPA 
is  not  approving  these  definitions  for 
PSD  permits.  These  terms  will  have  to 
be  reevaluated  for  PSD  purposes  when, 
and  if,  a  PSD  SIP  revision  is  submitted 
by  the  State  of  Wisconsin. 

B.  Proposed  Revisions  to  NR  154.04 

The  revision  to  NR  154.04,  Permit 
Requirements  and  Exemptions,  pertain 
to  sections  NR  154.04(2),  NR  154.04(3)(b) 
through  NR  154.04(3)(d),  and  NR 
154.04(4).  The  purpose  of  section  NR 
154.04(2)  is  to  provide  exemptions  from 
permitting  requirements  for  certain 
small  emission  increases  that  result 
from  new  sources,  and  modifications  to 
existing  sources.  The  State  cut-off 
levels,  below  which  sources  are 
exempted  from  permitting  requirements, 
are  as  follows:  5.7  pounds  per  hour  (less 
than  25  tons  per  year)  for  particulates 
(TSP)  and  volatile  organic  compounds 
(VOC):  9  pounds  per  hour  (less  than  40 
tons  per  year)  for  sulfur  dioxide  SO?), 
nitrogen  oxides  (NO,),  and  carbon 
monoxide  (CO).  It  has  been  determined 
for  the  purposes  of  the  general  NSR 
requirements  (40  CFR  51.18  (a)  through 
(h))  for  all  major  and  minor  sources,  that 
exempting  sources  below  the  specified 
cut-off  levels  is  not  expected  to  result  in 


a  violation  of  the  air  quality  standards. 
or  increments.  Therefore.  USEPA  is 
approving  the  exemptions  contained  in 
NR  154.04(2). 

The  revisions  to  sections  NR 
154.04(3)(b)  through  NR  154.04(3)(d) 
pertain  to  specific  exemptions  from 
permitting  requirements.  Section  NR 
154.04(3)(b)  exempts  modifications 
related  to  VOC  RACT  compliance. 
However,  if  a  VOC  RACT  modification 
would  result  in  a  major  modification  of  a 
major  source,  as  defined  in  40  CFR 
51.18(j).  then  that  source  would  have  to 
obtain  a  permit  as  a  condition  of  the 
WDNR's  approval  of  the  VOC  RACT 
compliance  plan.  This  is  clarified  by  the 
WDNR  in  their  May  24. 1984.  letter. 
Section  NR  154.04(3)(c)  allows 
exemptions  for  shutdowns,  if  the  source 
is  below  the  emission  cut-off  levels,  as 
specified  above.  These  cut-off  levels  are 
below  the  Federal  significance  levels 
and,  therefore,  are  not  controlled  by 
Federal  regulations.  Section  NR 
154.04(3)(d)  exempts  steam-generating 
units  that  use  municipal  waste  as  an 
alternate  fuel,  and  is  as  stringent  as  the 
Federal  requirements.  USEPA  is 
approving  all  three  of  the  exemptions 
described  above. 

The  final  revision  to  NR  154.04 
involves  section  NR  154.04(4).  NR 
154.04(4).  which  exempts  the  relocation 
of  small  emission  units,  is  as  stringent 
as  the  Federal  requirements.  USEPA  is 
approving  this  exemption. 

C.  Proposed  Revisions  to  NR  154.08,  NR 
154.24.  and  NR  154.25 

The  proposed  revision  to  NR  154.08. 
Enforcement  and  Penalties,  makes  the 
enforcement  and  penalty  provisions  of 
the  Wisconsin  Administrative  Code 
conform  to  the  enforcement  and  penalty 
provisions  enacted  in  the  1979 
Wisconsin  air  pollution  control  permit 
legislation.  USEPA  is  approving  this 
revision.  Section  NR  154.24.  Procedures 
for  Noncontested  Case  Public  Hearings, 
is  being  created  in  response  to 
requirements  outlined  in  State  statutes 
144.392(7)(b).  144.395(5){b),  and 
144.397(4)(b).  NR  154.24  outlines 
procedures  for  requesting  and 
conducting  noncontested  case  public 
hearings  on  permit  applications  and 
operating  permits.  USEPA  is  approving 
the  addition  of  this  revision  to  the 
Wisconsin  SIP. 

Section  NR  154.25.  Procedures  for 
Alteration  of  Permits  by  Petition,  is 
being  created  to  provide  procedures  for 
the  alteration  of  air  pollution  control 
permits.  In  the  June  15. 1984.  notice  of 
proposed  rulemaking.  USEPA  requested 
further  clarification  from  the  State  of 
Wisconsin  concerning  section  NR  154.25 
of  the  Wisconsin  Administrative  Code. 


USEPA  stated  that  it  would  approve  NR 
154.25,  if  appropriate  clarification  were 
received  prior  to  the  close  of  the  public 
comment  period.  On  July  13, 1984. 
Wisconsin  submitted  a  letter  stating  that 
decisions  made  pursuant  to  NR  154.25 
would  be  subject  to  the  permitting     ' 
criteria  outlined  in  §  144.393  of  the 
Wisconsin  Statutes.  Since  §  144.393  is 
part  of  the  federally  approved 
Wisconsin  SIP  for  nonattainment  areas, 
and  is  being  approved  today  for 
attainment  and  unclassified  areas,  this 
satisfies  USEPA's  request  for  a 
demonstration  that  permit  alteration 
decisions  be  based  on  procedures  that 
are  pari  of  the  approved  SIP.  Therefore. 
USEPA  proposed  to  approve  section  NR 
154.25  for  sources  located  in 
nonattainment.  attainment  and 
unclassified  areas  on  April  30. 1985  (50 
FR  18272).  Today.  USEPA  is  approving 
section  NR  154.25. 

Conclusion 

During  the  public  comment  period. 
USEPA  received  no  comments  on  its 
proposed  actions.  Therefore.  USEPA  is 
approving  Wisconsin's  general  NSR 
program  for  attainment  and  unclassified 
areas.  USEPA  is  not  approving  the  NSR 
rules  as  they  pertain  to  the  PSD 
program.  In  effect.  USEPA  is  approving 
Chapter  144  and  revised  Chapter  NR  154 
for  the  general  NSR  requirements  in  40 
CFR  51.18(a)  through  (h).  USEPA  is  also 
approving  several  revisions  to  NR  154, 
as  specified  in  Board  Order  Number  A- 
39-81,  with  the  exception  of  sections  NR 
154.01(118).  a  portion  of  NR  154.04(3)(a), 
NR  154.04(5),  and  NR  154.04(6)(b). 
USEPA  is  deferring  action  on  these 
revisions,  but  will  address  these 
sections  in  separate  rulemaking  actions. 
Under  Executive  Order  12291.  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Under 
section  307(b)(1)  of  the  Act  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Couri  of 
Appeals  for  the  appropriate  circuit  by 
August  25, 1986.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (See  307(b)(2).) 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  Incorporated  by 
reference.  Ozone,  Sulfur  oxides. 
Nitrogen  dioxide,  Lead.  Particulate 
matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

Note.— Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Wisconsin  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 
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Dated:  February  24,  198& 
Lee  M.  Thomas, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I,  Part  52  is 
amended  as  follows; 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Sections  52.2570  is  amended  by 
adding  new  paragraphs  (c)(42)  and 
(c)(43)  as  follows: 

§  52.2570    Identification  of  plan. 

•  •  *  *  • 

(c)  *  •  • 

(42)  On  July  12, 1979,  the  State  of 
Wisconsin  submitted  its  new  source 
review  (NSR)  regulations.  Additional 
information  was  submitted  on 
September  4, 1979,  November  27, 1979. 
May  1, 1980.  and  February  18, 1981. 
USEPA  has  previously  approved  these 
submittals  as  they  relate  to  the  NSR 
plan  for  nonattainment  areas.  See  (c) 
(18).  USEPA  is  now  approving  these 
submittals  as  they  relate  to  the  general 
NSR  requirements  for  attainment  and 
unclassified  areas.  USEPA  is  not 
approving  these  submittals  with  regard 
to  the  Prevention  of  Significant 
Deterioration  (PSD)  requirements,  and 
USEPA's  approval  of  Wisconsin's  NSR 
rules  should  not  be  interpreted  to  apply 
to  PSD.  USEPA  is  approving 
§§  144.394(2)  and  144.394(5)  of  the  State 
Statutes  provided  that  all  variances 
(144.394(2))  and  emission  reduction 
options  (144.394(5))  are  submitted  to 
USEPA  as  SIP  revisions.  On  November 
6, 1985.  the  State  submitted  a  letter 
committing  to:  (1)  Revise  its  regulations 
to  conform  with  USEPA's  July  8. 1985. 
rulemaking  concerning  stack  height 
credits  for  air  quality  modeling:  and  (2) 
implement  all  air  quality  modeling 
analyses  to  conform  with  the  July  8. 
1985,  rulemaking  until  the  revised  State 
regulations  are  enacted. 

(i)  Incorporation  by  reference.  (A)  The 
following  Sections  of  Chapter  144  of  the 
Wisconsin  Statutes,  entitled  "Water, 
Sewage.  Refuse.  Mining,  and  Air 
Pollution,  are  incorporated  by  reference. 
These  sections  are  located  in 
Subchapter  I.  "Definitions  ",  Subchapter 
III.  "Air  Pollution",  and  Subchapter  VII. 
"General  Provisions.  Enforcement  and 
Penalties",  of  Chapter  144. 

Section  144.01  (1).  (2).  (3).  (9m).  and  (12)— 
Definitions 
btion  144.30— Air  Pollution;  Defmitions 
^tion  144.31 — Air  Pollution  Control;  Powers 
and  Duties 


Section  144.34 — Inspections 

Section  144.375— Air  Pollution  Control; 

Standards  and  Determinations 
Section  144.38 — Classification  and  Reporting 
Section  144.391— Air  Pollution  Control 

Permits 
Section  144.392 — Permit  Application  and 

Review 
Section  144.393 — Criteria  for  Permit  Approval 
Section  144.394 — Permit  Conditions 
Section  144.395 — Alteration,  Suspension  and 

Revocation  of  Permits 
Section  144.396 — Permit  Duration 
Section  144.397 — Operation  Permit  Review 
Section  144.398 — Failure  to  Adopt  Rules  or 

Issue  Permit  or  Exemption 
Section  144.399— Fees 
Section  144.402 — Petition  for  Alteration 
Section  144.403 — Hearings  on  Certain  Air 

Pollution  Actions 
Section  144.423 — Violations;  Enforcement 
Section  144.426 — Penalties  for  Violations 

Relating  to  Air  Pollution 
Section  144.98 — Enforcement;  Duty  of 

Department  of  Justice 

(B)  The  following  Sections  of  Chapter 
NR  154  of  the  Wisconsin  Administrative 
Code,  entitled  "Air  Pollution  Control", 
are  incorporated  by  reference. 

Section  154.01 — Definitions 

Section  154.04 — Permit  Requirements  and 

Exemptions 
Section  154.05 — Action  on  Applications 
Section  154.055 — Relocation  of  Portable 

Sources 
Section  154.06— Operation  and  inspection  of 

Sources  (Source  Reporting, 

Recordkeeping.  Testing,  inspection  and 

Operation) 
Section  154.08 — Enforcement  and  Penalties 
Section  154.21 — Limitations  on  County, 

Regional,  or  Local  Regulations 
Section  154.24 — Procedures  for  Non- 
contested  Case  Public  Hearings 
Section  154.25 — Procedures  for  Alteration  of 

Permits  by  Petition 

(C)  Letter  from  the  State  of  Wisconsin 
dated  November  6, 1985.  committing  to 
implement  USEPA's  stack  height 
regulations. 

(43)  On  October  13, 1983,  the  State  of 
Wisconsin  submitted  revisions  to 
Chapter  NR  154  of  the  Wisconsin 
Administrative  Code  that  exempt 
certain  sources  from  the  need  to  obtain 
construction,  modification,  and 
operation  permits,  and  from  other  permit 
program  requirements.  USEPA  is 
approving  these  permit  exemptions  for 
attainment,  nonattainment,  and 
unclassified  areas,  except  for  those 
exemptions  upon  which  USEPA  is 
deferring  action  (Sections  NR 
154.01(118),  NR  154.04(3)(a).  NR 
154.04(5).  and  NR  154.04(6)(b)). 

(i)  Incorporation  by  reference.  (A) 
Sections  NR  154.01.  NR  154.04.  NR 
154.08.  NR  154.24.  and  NR  154.25  of 
Natural  Resources  Board  Order  Number 
A-39-61.  which  were  published  in  the 
Wisconsin  Administrative  Register  in 
April  1983.  and  which  took  effect  on 


May  1, 1983.  with  the  exception  of 
sections  NR  154.01(118).  NR  154.04(3)(a), 
NR  154.04(5).  and  NR  154.04. 6)(b). 

(ii)  Additional  material.  (A)  Letter 
from  the  State  dated  May  24. 1984. 
clarifying  that  major  sources,  or  major 
modifications  of  major  sources,  could 
not  be  exempted  from  the  requirement 
to  obtain  a  permit  under  sections  NR 
154.04{2)(a)  or  NR  154.04(3){b). 

(B)  Letter  from  the  State  dated  July  13. 
1984.  stating  that  decisions  made 
pursuant  to  NR  154.25  would  be  subject 
to  the  permitting  criteria  in  S  144.393  of 
the  Wisconsin  Statutes. 

|FR  Doc.  86-13973  Filed  6-24-86;  8:45  am) 

BILUNQ  CODE  «S6»-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[FCC  86-2891 

Practice  and  Procedure;  Clarification 
of  Date  of  Public  Notice 

agency:  Federal  Communications 

Commission. 

ACTION:  Declaratory  ruhng. 

summary:  The  Commission  has 
interpreted  S  l-4(b)  of  its  rules  to  clarify 
that  date  of  "public  notice"  in  rule 
makings  of  particular  applicabifity  is 
triggered  by  the  date  of  Federal  Register 
publication  whenever  the  rule  making  is 
to  be  published  in  the  Federal  Register. 
Otherwise,  the  date  of  "public  notice"  is 
triggered  by  the  release  date.  This 
clarification  is  intended  to  eliminate  an 
ambiguity  created  by  confiicting 
interpretations  of  the  existing  rule. 
EFFECTIVE  DATE:  June  25, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  S.  McBride,  Administrative  Law 
Division,  Office  of  General  Counsel, 
(202)  254-6530. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Adopted:  )une  6. 1986  and  Released  fune 
10.1986. 

Declaratory  Ruling 

Section  1.4  of  the  Commission's  rules 
specifies  the  date  of  "public  notice"  for 
purposes  of  calculating  the  time  for 
filing  petitions  for  reconsideration  and 
appeals  of  Commission  decisions.  See  47 
CFR  1.103(b).  It  has  come  to  our 
attention  that  confusion  has  arisen 
concerning  the  date  of  public  notice  for 
Commission  decisions  that  adopt  rules 
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of  particular  applicability.  More 
specificaily.  questions  have  arisen  as  to 
the  date  of  public  notice  of  rate  making 
decisions,  which  are  properly 
characterized  as  creating  rules  of 
particular  applicability,  but  are  the 
product  of  notice  and  comment  rule 
maldng  and  often  are  pubished  in  the 
Federal  Register, 

Section  1.4(b)  provides,  in  pertinent 
part,  that: 

...  the  dale  of  public  notice  commences  at 
3  P.M.  Eastern  Time  on  the  day  after  any  of 
the  following  dates: 

(1)  For  documents  in  notice  and  comment 
rule-making  proceedings,  the  dale  of 
publication  in  the  Federal  Register. 

(2)  For  other  documents  released  by  the 
Commission  (whether  or  not  published  in  the 
Federal  Register),  the  release  date.  .  .  . 

Rules  of  particular  applicability*  are 
adopted  after  notice  and  comment 
procedures  but  are  not  required  to  be 
published  in  the  Federal  Register.  See  5 
U.S.C.  552(a)(1)(D);  American 
Broadcasting  Companies.  Inc.  v.  FCC, 
682  F.  2d  25.  31  (2d  Cir.  1982).  The 
Commission  may  decide,  however,  that 
Federal  Register  publication  is  desirable 
in  some  instances.  In  Western  Union 
Telegraph  Co.  v.  FCC.  773  F.  2d  375,  376- 
77  (D.C.  Cir.  1985),  the  Commission  and 
all  parties  assumed  that  §  1.4(b)(1) 
governs  the  date  of  public  notice  when 
rules  of  particular  applicability  are 
published  in  the  Federal  Register. 
However,  in  a  Memorandum  Opinion 
and  Order.  CC  Docket  No.  85-166. 
Mimeo  2757,  released  February  21, 1986 
at  para.  15,  the  Chief  of  the  Common 
Carrier  Bureau  noted  that  proceedings 
such  as  the  special  access  tariff 
investigation  are  ordinarily  governed  by 
§  1.4(b)(2).  in  which  public  notice  is 
triggered  by  the  release  date  of  the 
decision.  The  Bureau  nevertheless 
determined,  as  a  matter  of  discretion,  to 
establish  a  different  public  notice  date 
for  filing  petitions  for  reconsideration  of 
the  January  24. 1986  Commission  Order 
in  that  Docket,'  running  from  the  date  of 
Federal  Register  publication. 

As  a  consequence  of  the  Western 
Union  and  Bureau  decisions  discussed 
above,  questions  have  arisen  whether    - 
rule  making  decisions  which  adopt  rules 
of  particular  applicability  are  controlled 
by  §  1.4(b)(1)  or  by  §  1.4(b)(2).  In  the 
future,  the  Commission  will  indicate  in 
its  decisions  if  a  rule  of  particular 


applicability  (or  a  summary  thereof)  is 
to  be  published  in  the  Federal  Register. 
Where  the  decisions  specify  Federal 
Register  publication,  the  Federal 
Register  publication  date  will  trigger  the 
date  on  which  public  notice  is  given  (i.e.. 
the  procedure  will  be  identical  to  that 
set  forth  in  S  1.4(b)(1)).  In  all  other  cases. 
§  1.4(b)(2)  will  govern,  even  if  the 
Commission  subsequently  decides  upon 
Federal  Register  publication.  This  will 
permit  interested  parties  to  determine, 
upon  release  of  the  decision,  whether 
the  date  of  public  notice  is  to  be 
triggered  by  the  release  date  or  by  the 
date  of  Federal  Register  publication.' 

Accordingly,  it  is  ordered.  That 
§  1.4(b)  is  clarified  as  set  forth  above. 
Federal  Communications  Commission. 
William  ].  Tricaiico. 
Secretary. 
(FR  Doc.  86-14272  Filed  6-24-86;  8:45  am] 

WLUNO  COOC  •712-01-11 


'  The  Administrative  Procedure  Act  deflnes 
"rule"  to  encompas*  "an  agency  statement  of 
general  or  port/co/or  applicability.  .  .  |including) 
the  approval  or  prescription  for  the  future  of  rates. 
.  .  ."  5  U.S.C.  551(4)  (emphasis  added).  See  U.S. 
Depl.  of  lustice.  Attorney  General's  Manual  on  the 
Administrative  Procedure  Act  28  (1947). 

»  FCC  86-51  released  |anuaiy  24. 1966,  51  FR 
15601  (April  25. 1966). 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  510, 514, 515, 528, 532, 
and  552 

(APD  2800.12  CHGE  281 

General  Services  Administration 
Acquisition  Regulation;  Prompt 
Payment  Discounts 

agency:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Final  rule. 


summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5,  is  revised  to 
implement  Federal  Acquisition  Circular 
(FAC)  84-8.  This  change  deletes 
material  on  prompt  payment  discounts 
that  has  been  incorporated  in  the 
Federal  Acquisition  Regulation  (FAR), 
provides  for  the  evaluation  of  prompt 
payment  discounts  in  Multiple  Award 
Schedule  (MAS)  contracts,  prescribes  a 
Discounts  for  Prompt  Payment  clause  to 


'  This  ruling  is  not  intended  to  affect  the  date  of 
public  notice  for  the  FCCs  [anuary  24, 1986  order  in 
CC  Docket  No.  85-166,  FX:C  86-52  Ireleased  January 
24, 1966).  The  Bureau  order  referred  to  in  paragrapli 
2  at)ove  designated  Federal  Regisia  publication  as 
the  trigger  for  public  notice  of  the  (anuary  24  order, 
even  though  the  January  24  order  itself  did  not 
indicate  that  it  would  be  published  in  the  Fedarml 
RAgislar.  The  Bureau's  order  may  have  caused  some 
confusion  and  uncertainty.  We  do  not  here  disturb 
the  Bureau's  decision  to  set  3  p.m.  following 
publication  in  the  Fadoral  Registw  as  the  dale  of 
public  notice  for  purposes  ol  filing  petitions  for 
reconsideration  and  judicial  review  of  fXlC  86-52.  In 
the  future,  however,  rules  of  particular  apolicabtlity 
will  be  governed  by  1 1.4(b)(1)  only  when  the 
decisional  document  itself  specifies  Fodoral  Register 
publication.  This  will  prevent  any  unnecessary 
uncertainty. 


be  used  in  MAS  contracts  in  lieu  of  the 
FAR  clause,  provides  instructions  on 
modifying  the  FAR  Discounts  for  Prompt 
Payment  clause  with  respect  to  payment 
due  dates,  and  designates  the  head  of 
the  contracting  activity  as  the  official 
responsible  for  providing  certified 
copies  of  bonds  in  accordance  with  FAR 
28.106-«(c).  In  addition,  the  clauses  at 
552.210-71.  Reference  to  Specifications 
in  Drawings,  552.210-72,  Acceptable  Age 
of  Supplies,  552.210-73.  Age  on  Delivery, 
and  552.232-23,  Assignment  of  Claims, 
are  revised.  The  intended  effect  is  to 
improve  the  regulatory  coverage  and  to 
provide  uniform  procedures  for 
contracting  under  the  regulatory  system. 

EFFECTIVE  DATE:  May  8, 1986. 

FOR  FURTHER  INFORMA-HON  CONTACT: 

Mr.  Richard  Sanders,  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP). 
(202)  523-4754. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  9, 1985.  the  General 
Services  Administration  published  in 
the  Federal  Register  (50  FR  41180)  GSAR 
Notice  5-108  inviting  comments  from 
interested  parties  on  these  proposed 
changes  to  the  regulation  and  provided  a 
30-day  comment  period.  No  comments 
were  received  from  the  public. 
Comments  from  various  GSA  offices 
have  been  reviewed,  reconciled,  and 
incorporated,  when  appropriate,  in  this 
final  rule. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14, 1984,  exempted 
certain  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  GSA  certifies  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  The 
change  deletes  material  that  has  been 
incorporated  in  the  FAR  and  makes 
minor  revisions  in  various  clauses  for 
clarity.  Therefore,  no  flexibility  analysis 
has  been  prepared.  The  rule  does  not 
contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501  et  seq. 

List  of  Subiects  in  48  CFR  Parts  510, 
514,  515,  528,  532.  and  552 

Govermnent  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  510.  514.  515,  52a  53Z  and  552 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 
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PART  510— SPECIFICATIONS. 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

2.  Section  510.011  is  amended  by 
revising  paragraph  (c)  and  removing  and 
reserving  paragraph  (d),  to  read  as 
follows: 

510.01 1    Solicitation  provisions  and 
contract  clauses. 


(c)  The  contracting  officer  shall  insert 
a  clause  substantially  the  same  as  the 
clause  at  GSAR  552.210-72,  Acceptable 
Age  of  Supplies,  or  the  clause  at  GSAR 
552.210-73,  Age  on  Delivery,  in 
solicitation  and  contracts  if  the 
contractor  will  be  required  to  furnish 
shelf-life  items  within  a  specified 
number  of  months  from  the  date  of 
manufacture  or  production  of  the 
supplies.  (See  Section  101-27.206-2  of 
the  Federal  Property  Management 
Regulation.)  The  Acceptance  Age  of 
Supplies  clause  at  GSAR  552.210-72 
should  be  used  when  the  required  shelf- 
life  period  is  12  months  or  less,  and 
lengthy  acceptance  testing  may  be 
involved.  The  Age  on  Delivery  clause  at 
GSAR  552.210-73  should  be  used  when 
the  required  shelf-life  period  is  more 
than  12  months,  or  when  source 
inspection  can  be  performed  witbin  a 
short  time  period. 

(d)  (Reserved) 

***** 

3.  Section  510.070-1  is  revised  to  read 
as  follows: 

510.070-1    Exceptions  to  mandatory  use 
of  Federal  specifications. 

When  an  interim  Federal  specification 
exists  for  an  item  that  is  also  in  a 
Federal  specification,  contracting 
activities  shall  use  the  interim  Federal 
specification  if  it  is  more  suitable.  In  the 
absence  of  a  Federal  specification,  an 
interim  Federal  specification,  if  any, 
shall  be  used. 

PART  514— SEALED  BIDDING 

4.  Section  514.407-3  is  revised  to  read 
as  follows: 

S14.407-3    Prompt  payments  discounts. 

See  GSAR  532.111(a),  which 
prescribes  a  modification  to  the  contract 
clause  at  FAR  52.232-8.  Discounts  for 
Prompt  Payment,  with  respect  to 
payment  due  dates. 

5.  The  table  of  contents  for  Part  515  is 
amended  by  adding  new  entries  for 
sections  515.608-70  and  515.608-71  to 
read  as  follows: 


PART  515— CONTRACTING  BY 
NEGOTIATION 

Sec. 

Subpart  515.6 — Source  Selection 

«  «  *  *  * 

515.608-70    Rejection  of  all  proposals. 
515.608-71     Discounts  for  prompt  payment. 


515.605  and  515.605-70    [Removed] 

6.  Sections  515.605  and  515.605-70  are 
removed  in  their  entirety. 

7.  Section  515.608  is  revised  and 
sections  515.608-70  and  515.608-71  are 
added  to  read  as  follows; 

515.608    Proposal  evaluation. 

515.608-70    Rejection  of  all  proposals. 

The  head  of  the  contracting  activity  is 
authorized  to  reject  all  proposals 
received  in  response  to  a  solicitation 
pursuant  to  FAR  15.608(b).  This 
authority  may  be  redelegated.  When 
exercising  this  authority,  the  required 
determination  documenting  the  reasons 
for  rejecting  all  proposals  will  be 
included  in  the  contract  file. 


515.608-71    Discounts  for  prompt 
payment 

(a)  Paragraph  (c)  of  FAR  15.608 
provides  that  the  requirements  of  FAR 
14.407-3  are  applicable  to  negotiated 
acquisitions.  The  policy  of  not 
considering  discounts  in  the  evaluation 
of  offers  applies  to  situations  where 
there  is  direct  competition  between  two 
or  more  offerors  for  a  single  award.  The 
policy  does  not  apply  to  sole  source 
procurements  or  procurements  where 
the  evaluation  process  involves  a 
comparison  of  the  offeror's  price  to  the 
Government  with  the  offeror's  price  to 
its  other  customers.  Accordingly,  the 
policy  in  FAR  14.407-3  does  not  apply  to 
Multiple  Award  Schedule  solicitations 
except  in  those  instances  where  offers 
are  received  on  identical  products. 

The  clause  at  552.232-8,  Discounts  for 
Prompt  Payment,  specifies  the  extent  to 
which  discounts  for  prompt  payment 
will  be  considered  in  the  evaluation  for 
Multiple  Award  Schedules. 

(b)  The  formal  for  computing  the 
annualized  rate  of  return  addressed  in 
the  clause  at  GSAR  552.232-8  is  as 
follows: 


Discount  (X) 


Nutnber  of  days  in  a  year 

Total  days  to  Days  to 

due  date  for      -  discount 

payment  (tnlnus)  due  date 


Rate  of  return 


PART  528— BONDS  AND  INSURANCE 

8.  Section  528.106-6  is  revised  to  read 
as  follows: 

528.106-6    Furnishing  information. 

The  head  of  the  contracting  activity  or 
a  designee  shall  perform  the  functions 
outlined  in  FAR  28.10&-6. 

PART  532— CONTRACT  FINANCING 

9.  Section  532.111  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

632. 1 1 1    Contract  clauses. 

[a]  Discounts  for  prompt  payment  (1) 
Section  32.111(c)  of  the  Federal 
Acquisition  Regulation  provides  for 
modification  of  the  Discounts  for  Prompt 
Payment  clause  with  respect  to  payment 
due  dates.  Accordingly,  the  contracting 
officer  shall  modify  the  first  sentence  of 
paragraph  (b)  of  the  FAR  clause  at 
52.232-6,  Discounts  for  Prompt  Payment, 
to  read  as  follows:  "In  connection  with 
any  discount  offered  for  prompt 
payment,  time  will  be  computed 
beginning  with  the  later  of:  (1)  The  date 
of  completion  of  performance  of  the 
services  or  the  date  of  acceptance  of  the 
supplies,  as  determined  in  accordance 
with  the  payment  terms  of  this  contract, 
(2)  the  date  a  proper  invoice  or  voucher 
is  received  in  the  office  specified  by  the 
Government,  or  (3)  the  date  a  release  of 
claims  is  received  by  the  contracting 


officer,  if  required  by  the  payment  terms 
of  this  contract."  The  FAR  clause  is  for 
use  in  contracts  for  supplies  other  than 
Multiple  Award  Schedule  contracts,  and 
in  contracts  for  services. 

(2)  The  clause  at  GSAR  552.232-8 
shall  be  included  in  Multiple  Award 
Schedule  solicitations  and  resultant 
contracts,  in  lieu  of  the  clause  at  FAR 
52.232-8.  See  GSAR  515.608-71  for  an 
explanation  concerning  this  deviation. 
•        •        •        •        • 

PART  552-SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

10.  Sections  552.210-71  is  amended  by 
revising  the  date  in  the  title  of  the  clause 
and  revising  the  text  of  the  clause  to 
read  as  follows: 

552.2 1 0-7 1    Reference  to  Specifications  in 
Dratwings. 


References  to  Specifications  in  Drawings 
(Apr  1966) 

If  military  or  other  drawings  are  made  a 
part  of  this  contract,  any  reference  in  the 
drawings  to  Federal  Specincetions  or 
Standards  will  be  considered  to  be  a 
reference  to  the  date  of  such  Federal 
Specincation  or  Standard  identified  in  the 
contract.  If  the  date  of  the  Federal 
Specification  or  Standard  is  not  identiried  in 
the  contract,  the  edition,  including  revisions 
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thereto.  \»  effect  on  the  date  the  solicitation 
is  issued  will  apply. 
(End  of  Clause) 

11.  Section  552^0-72  is  revised  to 
read  as  follows: 

552.210-72     AcccptaM*  Ag«  of  Supplies. 

As  prescribed  in  GSAR  510.011(c). 
insert  the  following: 

Acceptaliie  Age  of  Supplies  (Apr  1986) 

The  supplies  fnrmshed  under  this  contract 

shaH  not  be  more  than months  old, 

beginning  with  thefirat  full  month  after  the 
date  of  manufacture  marked  on  the  container. 
For  the  purpose  of  this  clause,  supplies  are 
considered  to  be  furnished:  (1)  When  they  are 
offered  to  the  Government  for  inspection  and 
testing,  or  (2)  on  the  date  of  shipment  if 
shipment  is  authorized  to  be  made  without 
prior  inspection  by  the  Government.  If  the 
age  of  the  suppKes  furnished  under  this 
contract  is  greater  than  the  specified  number 
of  months,  the  Government  may  exercise  its 
right  to  reject  the  supplies  under  paragraph 
(f)  of  FAR  clause  52.246-2.  Inspection  of 
Supplies — Fixed  Price. 
(End  of  Clause) 

12.  Section  552.210-73  is  revised  to 
read  as  follows: 

552.210-73    Age  on  Delivery. 

As  prescribed  in  GSAR  510.011(c). 
inseil  the  following  clause: 

Age  on  Delivery  (Apr  1986) 

Included  in  the  description  of  each  shelf- 
life  item  is  a  stalement  regarding  the  "age  on 
delivery."  The  age  of  the  item(s)  must  not 
exceed  the  number  of  months  shown  in  the 
item  descriplioo.  counted  from  the  first  day  of 
the  month  after  the  month  of  manufacture  to 
the  date  of  delivery  to  the  specified  delivery 
point(s).  If  the  age  of  the  supplies  delivered 
under  this  contract  is  greater  than  the  number 
of  months  shown,  the  Government  may 
exercise  its  right  to  reject  the  supplies  under 
paragraph  (f)  of  FAR  clause  52.246-2. 
Inspection  of  Supplies — Fixed  Price. 

(End  of  Clause) 

13.  Section  552.210-74  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

552.210-74    Brand  Name  or  EquaL 

As  prescribed  in  GSAR  510.011(e) 
insert  the  following  clause: 

•        »        •        *        * 

14.  552.232-8  is  revised  to  read  as 
follows: 

552.232-8    Discounts  (or  Prompt 
Payments. 

As  prescribed  in  GSAR  532.111(a)(2). 
insert  the  following  clause: 

Discounts  for  Early  (Prompt)  Payment  (Apr 
1984)  (Deviation  FAR  52.232-8) 

(a)  Discounts  for  early  payment 
(hereinafter  referred  to  as  "discounts"  or  "the 
discount"  will  be  considered  in  evaluating 
the  relationship  of  the  offeror's  concessions 
Is  the  Government  vis-a-vis  the  offeror's 


concessions  to  its  commercial  customers,  but 
only  to  the  extent  indicated  in  this  clause. 

(b)  Discounts  will  not  be  considered  to 
determine  the  low  offeror  in  the  situation 
described  in  the  "Offers  on  Identical 
Products"  provision  of  this  solicitation. 

(c)  Uneconomical  discounts  will  not  be 
considered  as  meeting  the  criteria  for  award 
established  by  the  Government.  In  this 
connection,  a  discount  will  be  considered 
uneconomical  if  the  annualized  rate  of  return 
for  earning  the  discount  is  lower  than  the 
"value  of  funds"  rate  established  by  the 
Department  of  the  Treasury  and  published 
quarterly  in  the  Federal  Register.  The  "value 
of  funds"  rate  applied  will  be  the  rate  in 
effect  on  the  date  specified  for  the  receipt  of 
offers. 

(d)  Agencies  required  to  use  the  resultant 
schedule  will  not  apply  the  discount  in 
determining  the  lowest  delivered  price 
pursuant  to  the  FPMR,  41  CFR  101-26.408.  if 
the  agency  determines  that  payment  will 
probably  not  be  made  within  the  discount 
period  offered.  The  same  is  true  if  the 
discount  is  considered  uneconomical  at  the 
time  of  placement  of  the  order. 

(e)  Discounts  for  early  payment  may  be 
offered  either  in  the  original  offer  or  on 
individual  invoices  submitted  under  the 
resulting  contract,  and  discounts  offered  will 
be  taken  by  the  Government  if  payment  is 
made  within  discount  period  specified. 

(f)  Discounts  that  are  included  in  offers 
become  a  part  of  the  resulting  contracts  and 
are  binding  on  the  contractor  for  all  orders 
placed  under  the  contract.  Discounts  offered 
only  on  individual  invoices  will  be  binding  on 
the  Contractor  only  for  *e  particular  invoice 
on  which  the  discount  is  offered. 

(g)  The  ending  date  of  the  discount  period 
will  be  determined  by  applying  the  number  oT 
calendar  days  specified  by  the  Contractor, 
beginning  with  the  later  of: 

(1)  The  date  the  supphes  are  deemed  to  be 
accepted  by  the  Government,  as  determined 
in  accordance  with  the  payment  terms  of  this 
contract,  or 

(2)  The  date  a  proper  invoice  or  voucher  is 
received  in  the  office  specified  by  the 
Government. 

(h)  The  date  of  the  check  issued  in 
payment,  or  the  date  of  payment  by  wire 
transfer  through  the  Treasury  Financial 
Communications  System,  shall  be  considered 
to  be  the  date  payment  is  made. 

(End  of  Clause) 

15.  Section  552.232-23  is  revised  to 
read  as  follows: 

552.232-23    Assignment  of  Claims. 

As  prescribed  in  GSAR  532.806,  insert 
the  following  clause: 

Assignment  of  Claims  (Apr  1906) 

Because  this  is  a  requirement  or  indefinite 
qnantity  contract  under  which  more  than  one 
agency  may  place  orders,  paragraph  (a)  of  the 
Assignment  of  Claims  clause  prescribed  in 
FAR  52.232-23  is  inappUcable  and  the 
following  is  substituted  therefor: 

In  order  to  prevent  confusion  and  delay  hi 
making  payment,  no  claun(s)  for  all  nwnies 
due  or  to  become  due  itnder  this  contract, 
shall  he  assigned  by  the  Contractor  but  it 


shall  be  permissible  for  the  Contractor  to 
assign  separately  to  a  bank,  trust  company, 
or  other  financing  institution,  including  any 
Federal  lending  agency,  in  accordance  with 
the  provisions  of  the  Assignment  of  Claims 
Act  of  1940,  as  amended  (31  U.S.C.  3727,  41 
U.S.C.  15),  all  monies  due  or  to  become  due 
under  any  particular  delivery  order 
amounting  to  $1,000  or  more  issued  by  any 
Government  activity  or  agency  under  this 
contract.  Any  such  assignment  shall  be 
effective  only  if  and  when  the  assignee 
thereof  shall  file  written  notice  of  the 
assignment  together  with  a  true  copy  of  the 
instrument  of  assignment  with  the  officer 
isstiingllie  delivery  order,  in  addition  to 
complying  with  the  filing  requirements  set 
forth  in  clause  4  of  the  provision  in  said  Act. 
as  amended.  Notwithstanding  any  other 
provisions  of  this  contract,  payments  to  an 
assignee  of  any  monies  due  or  to  become  due 
under  any  delivery  order  assigned  as 
provided  herein,  shall  not,  to  the  extent 
provided  in  said  Act.  as  amended,  he  subject 
to  reduction  or  set-off. 
(End  of  Clause) 

Dated:  May  8. 1986. 
Patricia  A.  Szervo, 

Associate  Administrator  for  Acquisition 
Policy. 

[FR  Dec.  88-14283  Filed  6-24-86;  8:45  am) 
BllXmO  COOC  (82»-S1-0S 


48  CFR  Parts  532  and  552 
[APD  2800.12  CHGE  27] 

General  Services  Administration 
Acquisition  Regulation;  Paynrient  Due 
Date  Clauses 

agency:  Office  of  Acquisition  Policy. 

GSA. 

action:  Final  rule. 


summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5.  is  amended  to 
incorporate  Acquisition  Circular  AC-85- 
1  on  payment  due  dates  for  construction 
contracts  and  consolidate  the  various 
Payment  Due  Date  clauses  for  supply, 
service,  and  construction  contracts  in 
Section  552.232-70  into  two  clauses. 
Miscellaneous  other  revisions  are  made 
in  Parts  532  and  552  to  clarify  the 
application  of  the  Interest  on  Overdue 
Payments  clause  to  utility  contracts,  to 
add  two  new  clauses  for  use  in  recurring 
building  service  contracts  to  provide  for 
ad)BBting  payments  and  the  submission 
of  a  release  of  claims  before  making 
final  payment  and  to  eliminate  language 
in  the  introductory  text  ptf^escrtbing 
various  clauses  in  Part  552  that  repeats 
the  prescriptive  language  in  Part  532. 
The  intended  effect  is  to  improve  the 
regulatory  coverage  and  to  provide 
uniform  procedures  for  contracting 
under  the  regulatory  system. 
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EFFECTIVE  DATE:  May  8.  1986. 

FOR  FURTHER  INFORMA'nON  CONTACT: 

Ms.  Shirley  Scott.  Office  of  GSA 
Acquisition  Policy  and  Regulations  (VP). 
(202)  523-4765. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  25. 1985.  the  General 
Services  Administration  (GSA) 
published  in  the  Federal  Register  (50  FR 
48447)  GSAR  Notice  5-84A  inviting 
comments  from  interested  parties  on 
these  proposed  changes  to  the  regulation 
and  provided  a  30-day  comment  period. 
Comments  received  from  the  Associated 
General  Contractors  of  America  and 
various  GSA  ofHces  have  been 
reviewed,  reconciled,  and  incorporated, 
when  appropriate,  in  this  final  rule. 

Impact 

The  Director.  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  GSA  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
tmder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  benefit 
prospective  contractors  by  clearly 
spelling  out  when  the  Government  will 
make  payment  for  the  items  or  services, 
how  payments  will  be  adjusted  for 
performance  deficiencies  or  failures, 
and  the  requirements  to  be  met  before 
final  payment  is  made.  Therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared.  The  information  collection 
requirement  contained  in  the  clause  at 
GSAR  552.232-79  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  and  assigned  Control  Number  3090- 
0080. 

list  of  SubjecU  in  48  CFR  ParU  532  and 
552 

Government  procurement. 

1.  The  authority  for  48  CFR  Parts  532 
and  552  continues  to  read  as  follows: 

I    Authority: 40 use. 486(c). 

PART  532— CONTRACT  FINANCING 

2.  Section  532.111  is  amended  by 
revising  paragraphs  (b).  (c).  (d)(1),  (d)(2), 
(e),  (e)(1),  and  by  adding  paragraphs  (f) 
and  (g)  to  read  as  follows: 

S32.111    Contract  dauMS 

***** 

(b)  Payment  due  date.  The  contracting 
officer  shall  insert  one  of  the  clauses 
referenced  below  in  solicitations  and 


contracts  under  the  conditions 
indicated. 

(1)  The  basic  clause  at  GSAR  552.232- 
70(a)  is  for  use  in  solicitations  and 
contracts  for  supplies,  nonpersonal 
services  and  for  the  acquisition  of 
leasehold  interests  in  real  property 
when  the  lease  contemplates  alterations 
will  be  performed  by  the  lessor  during 
the  term  of  the  lease.  The  Alternate  I 
clause  at  GSAR  552.232-70(a)  is  for  use 
in  solicitations  and  contracts  for  recurring 
building  service  contracts  that  exceed 
the  small  purchase  limitation. 
Paragraphs  (a)  and/or  (b)  of  the  basic 
clause  may  be  modiHed  as  appropriate 
to  accommodate  piu-chases  where 
inspection  and  acceptance  occur  at  the 
source  (f.o.b.  origin  shipments), 
contracts  for  delivery  of  meat  or  meat 
food  products  or  perishable  agriculture 
commodities  or  other  special 
circumstances. 

(2)  The  clause  at  GSAR  552.232-70(b) 
is  use  in  solicitations  and  contracts  for 
construction,  architect-engineer,  and 
other  professional  or  technical  services. 

(3)  The  clause  at  GSAR  552.232-70(c) 
is  for  use  in  solicitations  and  contracts 
for  the  acquisition  of  leasehold  interests 
in  real  property. 

(c)  Interest  on  overdue  payments.  The 
contracting  officer  shall  insert  the  basic 
clause  at  GSAR  552.232-71,  Interest  on 
Overdue  Payments,  in  solicitations  and 
contracts  for  supplies,  services  (except 
for  utility  service  contracts  that  include 
provisions  for  late  payment  charges 
established  by  tariff  or  state  regulatory 
commissions),  construction,  architect- 
engineer,  and  other  professional  or 
technical  services  or  for  the  acquisition 
of  leasehold  interests  in  real  property. 
The  Alternate  I  clause  is  for  use  in 
solicitations  and  contracts  for 
construction,  architect-engineer  and 
other  professional  or  technical  services. 

(d)  Invoice  requirements.  (1)  The 
contracting  officer  shall  insert  a  clause 
substantially  the  same  as  the  clause  at 
GSAR  552.232-72  in  all  solicitations  and 
contracts  for  supplies,  services  or  for  the 
acquisition  of  leasehold  interests  in  real 
property  which  require  the  submission 
of  invoices  as  a  prerequisite  to  payment 
by  the  Government. 

(2)  The  first  six  entries  shown  in 
paragraph  (a)  of  the  clause  are 
prescribed  in  OMB  Circular  A-125. 
Additional  items  of  information  or 
substantiating  documentation  should  be 
listed  as  appropriate.  All  items  required 
to  constitute  a  "proper  invoice"  must  be 
listed  in  the  clause,  even  though  the 
requirement  may  also  be  indicated 
elsewhere  in  the  solicitation/contract, 
because  it  is  this  clause,  together  with 
the  Payment  Due  Date  clause,  that 
provides  a  basis  for  returning  a 


defective  or  improper  invoice  within  15 
days  of  receipt  without  inciuring  a  late 
payment  penalty. 
***** 

(e)  Method  of  payment.  The 
contracting  officer  shall  insert  one  of  the 
clauses  at  GSAR  552.232-73  in 
solicitations  and  contracts,  including 
leases  of  real  property,  when  it  is 
anticipated  that  payments  of  $25,000  or 
more  may  be  made  under  any  of  the 
resultant  contracts. 

(1)  The  clause  at  GSAR  552.232-73(a) 
is  for  use  when  payments  will  be  made 
solely  by  GSA.  However,  this  clause 
shall  also  be  used  if  other  agencies  are 
authorized  to  place  orders  and  make 
payments  under  resultant  contracts, 
provided  that  individual  orders  placed 
by  such  agencies  will  be  for  less  than 
$25,000. 
***** 

(f)  Adjusting  payments.  The 
contracting  officer  shall  insert  the  clause 
at  GSAR  552.232-78.  Adjusting 
Payments,  in  all  solicitations  and 
contracts  for  recurring  building  services 
expected  to  exceed  the  small  limitation. 

(g)  Final  payment.  The  contracting 
officer  shall  insert  the  clause  at  GSAR 
552.232-79,  Final  Payment,  in  all 
solicitations  and  contracts  for  recurring 
building  services  expected  to  exceed  the 
small  purchase  limitation. 

3.  The  table  of  contents  for  Part  552  is 
amended  by  adding  new  entries  for 
Sections  552.232-78  and  552.232-79  to 
read  as  follows: 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 


Sec 

Subpart  552^— Text  of  Provisions  and 
Clauses 


552.232-78 
552.232-79 


Adjusting  payments. 
Final  payment. 


4.  Section  552.232-70  is  amended  by 
revising  paragraphs  (a)  and  (b), 
removing  paragraphs  (c)  through  (f)  and 
redesignating  paragraph  (g]  as 
paragraph  (c)  and  revising  the 
introductory  text  to  read  as  follows: 

552.232-70    Payment  du*  date. 

(a)  As  prescribed  in  GSAR 
532.111(b)(1),  insert  the  following  clause: 

Payment  Due  Date  (Apr  1986) 

(a)  Payments  under  this  contract  will  be 

due  on  the *  calendar  day  after  the  later 

of: 
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It)  The  date  of  achiai  receipt  of  a  proper 
invoice  in  ihe  ofSce  designated  to  receive  the 
invoice,  or 

(2)  The  date  the  supplies  or  services  are 
accepted  by  the  Government. 

(b)  The  Government  agrees  to  inspect  and 
determine  the  acceptability  of  supplies 

delivered  or  services  rendered  within ** 

calendar  days  after  the  date  of  delivery  of  the 
supplies  or  completion  of  services  rendered. 
If  actual  acceptance  •ccurs  later,  for  the 
purpose  of  determining  the  payment  due  date 
and  calculation  of  interest  acceptance  will 
be  deemed  to  occur  on  the  last  day  of  the 
above  stated  inspection  period.  However,  the 
Contractor  is  not  entitled  to  payment  of 
contract  amounts  or  interest  unless  and  until 
actual  acceptance  by  the  Government  occurs. 

(c)  If  the  supplies  are  rejected  or  services 
deHcient.  the  provisions  of  paragraph  (b)  of 
this  clause  will  apply  to  the  date  the 
Government  receives  replacement  supplies  or 
the  date  the  contractor  corrects  the 
deficiencies  in  services. 

(d)  To  be  considered  proper,  a  payment 
invoice  must  satisfy  the  requirements  of  the 
"Invoice  Requirements"  clause  of  this 
contract 

(e)  For  the  purpose  of  determining  the  date 
of  payment,  payment  shall  be  considered  to 
be  made  the  date  the  check  is  issued  or  the 
date  payment  by  wire  transfer  is  initiated 
through  the  Treasury  Financial 
Communications  System. 

(End  of  clause) 

*  The  contracting  officer  shall  insert  an 
appropriate  number  (30  days  unless  some 
other  number  of  days  is  nesessary). 

•  *  The  contracting  officer  shall  insert  a 
number  which  is  the  number  of  days 
necessary  for  inspection,  acceptance,  and 
other  necessary  actions.  The  number  is 
usually  1  day  for  recurring  building  services 
and  5  days  for  supplies  and  other 
nonpersonal  services  unless  some  other 
number  of  days  is  justified  in  the  contract 
flle. 

Alternate  I  (Apr.  1986) 

If  the  contract  is  for  recurring  building 
services  expected  to  exceed  the  small 
purchase  limitation,  add  paragraph  (b)  below 
to  the  basic  clause  and  redesignate 
paragraphs  (b).  (c).  (d).  and  (e)  of  the  basic 
clause  as  paragraphs  (c),  (d),  (e)  and  (f): 

"(b)  Final  payment  will  be  due  on  the * 

calendar  day  after  the  later  of:  (a)(1)  or  (2) 
above,  or  the  actual  date  of  receipt  by  the 
Contracting  Officer  of  a  release  of  all  claims 
against  the  Government  relating  to  this 
contract,  other  than  claims  in  stated  amounts 
that  are  specifically  excepted  by  the 
Contractor  from  the  release." 

•  The  contracting  officer  shall  insert  45 
days  unless  some  other  number  is  justified  in 
the  contract  file. 

(b)  As  prescribed  in  GSAR 
532.111(b)(2).  insert  the  following  clause: 

Payment  Due  Date  (Apr.  1988) 

(a)  Payments  under  this  contract  except  as 

provided  below,  will  be  due  on  the * 

calendar  day  after  the  later  of: 

(1)  The  date  of  actual  receipt  of  a  proper 
invoice  in  the  office  designated  to  receive  the 
invoice,  or 


(2)  The  date  the  propwty.  other  contract 
deliverables,  or  services  are  accepted  by  the 
Cjovemmeat 

(b)  Progress  payments  will  be  due  on  the 

•*•  calendar  day  after  the  Contracting 

Officer  receives  a  proper  invoice/payment 
request,  which  will  be  payable  in  an  amount 
approved  by  the  Contracting  Officer.  If  the 
Government  agrees  with  the  amount  of  the 
Contractor's  payment  request,  payment  will 
be  based  on  that  amount.  If  the  Govemmmit 
does  not  agree  with  the  amount  of  the 
Contractors  request  the  Contracting  Officer 
wiU  try  to  reach  agreement  with  the 
Contractor  on  an  alternative  amount  If 
timely  agreement  is  not  possible,  the 
Contracting  Officer  will  make  payment  based 
upon  the  Government  eetimate.  The  term 
"progress  payments,"  as  used  here,  means 
payments  made  as  work  progresses  under  th« 
contract  based  upon  costs  incurred  or  the 
percentage  or  stage  of  completion.  As  used 
herein,  this  term  does  not  include  partial 
payments  for  partial  deliveries  accepted  by 
the  Government  under  this  contract,  or 
partial  payments  on  contract  termination 
claims. 

(c)  Final  payment  will  be  due  on  the * 

calendar  day  after  the  later  of:  (a)(1)  or  (2) 
above,  or  the  actual  date  of  receipt  by  the 
Contracting  Officer  of  a  release  of  all  claims 
against  the  Government  relating  to  this 
contract  other  than  claims  in  stated  amounts 
that  are  specifically  excepted  by  the 
Contractor  from  the  release. 

(d)  The  Government  agrees  to  inspect  and 
determine  the  acceptability  of  contract 

deliverables  or  work  completed  within 

*•*  calendar  days  after  the  date  of  receipt  of 
the  deliverable  or  completion  of  work.  If 
actual  acceptance  occurs  later,  for  the 
purpose  of  determining  the  payment  due  date 
and  calculation  of  interest,  acceptance  will 
be  deemed  to  occur  on  the  last  day  of  the 
above  stated  inspection  period.  However,  the 
Contractor  is  not  entitled  to  payment  of 
contract  amounts  or  interest  unless  and  until 
actual  acceptance  by  the  Government  occurs. 

(e)  If  the  property,  other  contract 
deliverables,  or  services  are  rejected,  the 
provisions  of  paragraph  (d)  of  this  clause  will 
apply  to  the  date  the  Contractor  corrects  the 
defects  in  the  property  or  services,  or  the 
date  of  actual  receipt  by  the  Government  of 
corrected  contract  deliverables. 

(f)  To  be  considered  proper,  a  payment 
invoice/payment  request  must  satisfy  the 
requirements  of  the  "Invoice  Requirements" 
clause  of  this  contract. 

(g)  For  the  purpose  of  determining  the  date 
of  payment  payment  will  be  considered  to  be 
made  the  date  the  check  is  issued  or  the  date 
payment  by  wire  transfer  is  initiated  through 
the  Treasury  Financial  Communications 
System. 

(End  of  Clause) 

*  The  contracting  officer  shall  insert  an 
appropriate  number  (30  days  unless  some 
other  number  of  days  is  necessary). 

*  *  The  contracting  officer  shall  insert  an 
appropriate  number  of  days.  The  number 
should  be  the  average  time  required  to 
inspect  the  work,  verify  the  payment  request 
and  process  the  payment.  In  establishing  the 
number  of  days,  the  contracting  officer 
should  consider  whether  there  will  be  GSA 


inspectors  assigned  to  the  project  site.  The 
number  «»f  days  must  not  exceed  30  unless  a 
longer  period  is  justified  in  the  file. 

*  *  *  The  contracting  officer  shall  insert  a 
number  which  is  the  number  of  days 
necessary  for  inspection,  acceptance,  and 
other  necessary  actions.  The  number  is 
usually  30  days  unless  some  other  number  of 
days  is  justified  in  the  contract  file. 

(c)  As  prescribed  in  GSAR 
532.111(b)(3),  insert  the  following  clause: 
•        «        •        *        * 

5.  Section  552.232-n  is  revised  to  read 
as  feUows: 
552.232-71    IfiterMt  on  ovcrdu*  payments. 

As  prescribed  in  GSAR  532.111(c). 
insert  the  following  clause: 
Interest  on  Ovetdtie  Payments  (Apr  1984) 

(a)  The  Prompt  Payment  Act.  Public  Law 
97-177  (96  Stat.  85.  31  U.S.C.  1801)  is 
applicable  to  payments  under  this  contract 
and  requires  the  payment  to  Contractors  of 
interest  on  overdue  payments  and  improperiy 
taken  discounts. 

(b)  Determinations  of  interest  due  wvill  be 
made  in.accordance  with  the  provisions  of 
the  Prompt  Payment  Act  and  Office  of 
Management  and  Budget  Circular  A-125. 

(End  of  Clause) 

Alternate  I  (Apr  1988) 

If  a  construction,  architect-engineer  or 
other  professional  or  technical  service 
contract  is  involved,  add  the  following 
paragraph  (c)  to  the  basic  clause: 

"(c)  The  Cantractor  shall  not  be  entitled  to 
interest  penalties  on  progress  payments  and 
other  payments  made  for  financing  purposes 
before  receipt  of  complete  delivered  items  of 
property  or  service,  or  on  amounts  withheld 
temporarily  in  accordance  %vith  the  contract 
(e.g..  retainage).  The  Government  shall  be 
hable  for  interest  penalties  on  only  the 
amount  of  payment  past  due  that  represents 
payment  for  complete  delivered  items  of 
property  or  service  accepted  by  the 
Government" 

6.  Section  552.232-72  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

5S2.232-72    invoice  r«q<*«men!». 

As  prescribed  in  GSAR  532.111(d). 
insert  a  clause  substantially  as  follows: 
«        •        •        •        * 

7.  Section  552.232-78  is  added  to  read 
as  follows: 

S52^32-7t    Adjusting  paymsnts. 

As  prescribed  in  532.111(f).  insert  the 
following  cla«se: 
Adjusting  payments  (Apr  1988) 

(a)  Under  the  Inspection  of  Services  clause 
of  this  contract,  payments  may  be  adjusted  if 
any  services  do  not  conform  with  contract 
requirements.  The  Contracting  Officer  or  a 
designated  representative  will  inform  the  i 

Contractor,  in  writing,  of  the  type  and  dollar  ? 
amount  of  proposed  deductions  by  the  10th  t 
workday  of  the  mon^  following  the 
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performance  period  for  which  the  deductions 
are  to  be  made. 

(b)  The  Contractor  may.  within  10  working 
days  of  receipt  of  the  notification  of  the 
proposed  deductions,  present  to  the 
Contracting  Officer  specific  reasons  why  any 
or  all  of  the  proposed  deductions  are  not 
justified.  Reasons  must  be  solidly  based  and 
must  provide  specific  facts  that  justify 
reconsideration  and/or  adjustment  of  the 
amount  to  be  deducted.  Failure  to  respond 
within  the  10  day  period  will  be  interpreted 
to  mean  that  the  Contractor  accepts  the 
deductions  proposed. 

(c)  Payments  (except  for  the  final  payment) 
will  not  be  delayed  or  withheld  until  disputes 
over  proposed  deductions  are  settled.  If  the 
Contracting  Officer  determines  that  any  or  all 
of  the  proposed  deductions  are  warranted, 
the  Contracting  Officer  shall  so  notify  the 
Contractor,  and  adjust  subsequent  payments 
under  the  contract  accordingly. 

(End  of  Clause) 

8.  Section  552.232-79  is  added  to  read 
as  follows: 

S52.232-79    Rnal  payments. 

As  prescribed  in  532.111(g).  insert  the 
following  clause: 

Fuial  Payment  (Apr  1986) 

Before  final  payment  is  made,  the 
Contractor  shall  furnish  the  Contracting 
Officer  with  a  release  of  all  claims  against 
the  Government  relating  to  this  contract 
other  than  claims  in  stated  amounts  that  are 
specifically  excepted  by  the  Contractor  from 
the  release.  If  the  Contractor's  claim  to 
amounts  payable  under  the  contract  has  been 
assigned  under  the  Assignment  of  Claims  Act 
of  194a  as  amended  (31  U.S.C  3727.  41  U.S.C. 
15),  a  release  may  also  be  required  of  the 
assignee. 
(End  of  Clause) 

Dated:  May  8. 1986. 
Richard  H.  Hopf.  in. 
Acting  Associate  Administrator  for 
Acquisition  Policy 
(FR  Doc.  86-14282  Filed  6-24-86;  8:45  am] 

BILUMG  COOC  SS20-S1-II 


VETERANS  ADMINISTRATION 

48  CFR  Parts  801. 802, 805, 806, 808, 
813,  814,  815, 819,  833,  836, 842  and 
852 

Acquisition  Regulations  Concerning 
Competition  in  Contracting 

agency:  Veterans  Administration. 
action:  Interim  Bnal  rule. 

SUMMAWY;  The  VA  (Veterans 
Administration)  is  issuing  an  interim 
final  regulation  to  the  VAAR  (Veterans 
Administration  Acquisition  Regulations) 
to  implement  the  GIGA  (Gompetition  in 
Gontracting  Act).  The  regulation  is  being 
published  as  an  interim  rule  in  order  to 
implement  the  GIGA  and  the  FAG 


(Federal  Acquisition  Circular)  84-5,  both 
of  which  were  effective  April  1, 1985. 
However,  this  regulation  will  not 
become  a  final  regulation  until 
assessment  of  all  comments  submitted 
by  August  25, 1986. 

The  GIGA,  as  implemented  by  the 
FAR  (Federal  Acquisition  Regulation), 
significantly  changes  the  acquisition 
process.  Specifically,  a  formalized 
justification  and  approval  process  is 
prescribed  for  noncompetitive 
acquisitions;  notice  requirements  for 
synopsizing  in  the  Gommerce  Business 
Daily  are  established;  each  agency  is 
required  to  establish  a  "Competitive 
Advocacy"  program;  an  annual  report  to 
Congress  regarding  enhancing 
competition  is  required;  and  major 
revisions  were  made  to  protest 
procedures.  This  regulations  prescribes 
necessary  procedures  and  policies  for 
implementing  these  various  GICA 
provisions. 

EFFECTIVE  DATE:  The  interim  Hnal 
regulation  is  effective  April  1, 1985. 
Written  comments  should  be  submitted 
no  later  than  August  25. 1986,  for 
consideration  in  the  fmal  regulation. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments,  suggestions 
or  objections  to  the  Administrator  of 
Veterans  Affairs  (713),  Veterans 
Administration,  810  Vermont  Avenue. 
NW.,  Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  at  the  Paperwork 
Management  and  Regulations  Service, 
Room  1038, 1425  K  Street  NW. 
Washington,  DC,  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday  (except  holidays)  until  September 
9.1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  A.  Figg.  Chief.  Policy  Division, 
Office  of  Procurement  and  Supply,  (202) 
389-2334. 
SUPPLEMENTARY  INFORMATION; 

I.  Background 

This  interim  regulation  includes 
regulatory  revisions  in  implementing  the 
GIGA.  An  Agency  competition  advocate 
is  designated  and  competition  advocates 
are  established  at  each  VA  contracting 
activity.  The  designations  of  the 
competition  advocates  are  considered 
consistent  with  the  GIGA  and  should 
enhance  competition  for  VA 
acquisitions. 

Justification  and  approval  procedures 
for  projposed  noncompetitive 
acquisitions  are  established  consistent 
with  the  GICA  and  the  FAR  provisions. 
These  procedures  are  critical  in 
effectively  implementing  the  QCA  and 
will  provide  the  basis  for  compiling  the 
VA  annual  report  to  Congress. 
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Protest  provisions  in  Part  833  have 
been  significantly  revised  in  order  to 
comply  with  the  stringent  time  frames 
required  by  the  GICA  and  to  add  a  new 
provision  setting  forth  the  requisite 
information  required  of  a  protester. 

The  regulation  also  contains  several 
instances  of  relocation  of  material  and 
other  editorial  changes  needed  to  make 
the  VAAR  consistent  with  the  new  FAR 
provisions  implementing  the  GICA. 

II.  Executive  Order  12291 

This  interim  final  regulation  has  been 
reviewed  in  conjunction  with  Executive 
Order  12291,  Federal  Regulation,  and 
has  been  determined  not  to  be  a  "major 
rule"  as  defined  therein. 

III.  RFA  (Regulatory  Flexibility  Act) 

Because  this  interim  final  rule  does 
not  come  within  the  term  "rule"  as 
defined  in  the  RFA  (5  U.S.C.  601(2)),  it  is 
not  subject  to  the  requirements  of  that 
act.  In  any  case,  this  change  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  provisions  implement  the 
requirements  of  the  GICA  as  required  by 
the  FAR.  The  provisions  are  primarily 
internal  procedures  which  will  not 
impact  the  private  sector. 

IV.  Papenworii  Reduction  Act 

These  interim  final  rules  require  no 
additional  information  collection  or 
recordkeeping  requirements  upon  the 
public. 

List  of  SubjecU  in  48  CFR  Parts  801,  802, 
805.  806.  808. 813,  814. 815. 819,  833.  836, 
842  and  852 

Government  procurement. 

Approved:  June  16, 1986. 
Thomas  K.  Tuniage, 
Administrator  of  Veterans  Affairs. 

For  reasons  set  out  in  the  preamble. 
Chapter  8  of  Title  48.  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Parts  801, 
802.  805.  806,  808.  813,  814.  815.  819,  833. 
836,  642  and  852  continues  to  read  as 
follows: 

Authority:  38  U.S.C.  210  and  40  U.S.C 

466(c). 

PART  801— VETERANS 
ADMINISTRATION  ACQUISITION 
REGULATIONS  SYSTEM 


801.201-70    [Rvmovad) 

2.  Subpart  801.2  is  amended  by 
removing  801.201-70. 

801.602    (Amandad] 

3.  In  801.602,  the  introductory 
paragraph  (a)  is  amended  by  removing 
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the  phrase  "Agency  Procurement 
Executive",  which  appears  in  two 
places,  and  inserting  "Senior 
Procurement  Executive". 


801.602-70    (Amended] 

4.  In  801.602-7a  paragraph  (aKl)  is 
amended  by  removing  the  words 
"formally  advertised  (or  Small  Business 
Restricted  Advertised)"  and  inserting 
the  words  "sealed  bid". 

801.602-72    (Amended] 

5.  In  801.602-72.  paragraph  (c)  is 
amended  by  removing  the  words 
"determination  and  findings  in  the  case 
of  negotiated"  and  inserting  the  words 
"justification  and  approval  in  the  case  of 
noncompeti  tive". 

PART  802— OEnNinONS  OF  WORDS 
AND  TERMS 

6.  Section  802.100  is  revised  to  read  as 
follows: 

802.100    Definitions. 

(a)  In  the  Veterans  Administration, 
"head  of  the  contracting  activity"  means 
the  Director.  Procurement  Service. 
Central  Office:  Director,  Office  of 
Construction,  Central  Office:  Director. 
Building  and  Supply.  Central  Office; 
Director,  Publications  Service.  Central 
Office:  Director.  Monument  Service, 
Central  Office:  Chiefs.  Marketing 
Divisions.  VA  Marketing  Center  and  the 
Chief.  Supply  Service  at  a  field  facility. 

(b)  The  Associate  Deputy 
Administrator  for  Logistics  (005)  is 
designated  the  Senior  Procurement 
Executive  for  the  VA. 

PART  805— PUBLICIZING  CONTRACT 
ACTIONS 

7.  Section  805.202  is  revised  to  read  as 
follows: 

805.202    Exceptions. 

In  accordance  with  FAR  5.202.  the 
contract  actions  in  806.302-5  do  not 
require  synopsizing.  This  exemption  will 
be  exercised  at  the  discretion  of  the 
contracting  officer.  This  exemption  does 
not  affect  the  justification  and  approval 
requirements  specified  in  806.303. 

805.207    [Amended] 

8.  In  805.207.  paragraph  (a)  is 
amended  by  inserting  the  words  ",  or 
mailed"  after  the  words  "(Veterans 
Administration  Data  Transmission 
System)". 

9.  Part  806  is  added  to  48  CFR  Chapter 
8  to  read  as  follows: 


PART  806— COMPETITION 
REQUIREMENTS 

Subpart  806.3— Ottter  Ttian  Full  and  Open 
Competition 

806.302-3    Industrial  mobilization:  or 

experimental  development,  or  research 
work. 

806.302-5    Authorized  or  required  by  statute. 

806.302-7     Public  interest 

806.303  lustifications. 
806.303-1     Requirements. 

806.304  Approval  of  the  justification. 

Sut>part  806.4— Sealed  Bidding  and 
Competitive  Proposals 

806.401    Sealed  bidding  and  competitive 

proposals. 
Subpart  606.5— Competition  Advocates 

806.501  Requirement. 

806.502  Duties  and  responsibihties. 
806.570    Planning  and  reporting 

requirements. 
Authority:  38  U.S.C.  210  and  40  U.S.C. 
486(c). 

Subpart  806.3 — Other  Than  Full  and 
Open  Competition 

806.302-3    industrial  mobilization;  or 
experimental,  development,  or  research 
work. 

Research  authorized  to  be  conducted 
by  the  Veterans  Administration,  in 
accordance  with  the  provisions  of  Title 
38,  United  States  Code,  will  be 
negotiated  under  the  authority  of  41 
U.S.C.  253(c)(3)  (except  prosthetics 
research  authorized  by  38  U.S.C.  4101. 
will  be  negotiated  under  the  authority  of 
41  U.S.C.  253(c)(5).  regardless  of  the 
dollar  amount.  Such  acquisitions  require 
justifications  and  approvals  required  by 
sections  806.303  and  806.304. 

806.302-5    Auttiorized  or  required  by 
statute. 

(a)  Scarce  Medical  Specialist 
contracts  negotiated  under  the  authority 
of  38  U.S.C.  4117  are  approved  for  other 
than  full  and  open  competition  only 
when  such  contracts  are  with 
institutions  affiliated  with  the  Veterans 
Administration  pursuant  to  38  U.S.C. 
4114.  The  justification  and  approval 
requirements  of  806.303  and  806.304  are 
not  required. 

(b)  Sharing  contracts  negotiated  under 
38  U.S.C.  5053  are  approved  for  other 
than  full  and  open  competition.  The 
justification  and  approval  requirements 
of  806.303  and  806.304  are  not  required. 

(c)  Various  other  sections  of  title  38, 
United  States  Code,  authorize  the 
Administrator  to  enter  into  certain 
contracts,  and  certain  types  of  contracts, 
without  regard  to  any  other  provision  of 
law.  The  justification  and  approval 
requirements  specified  in  806.303  and 
806.304  are  still  applicable.  VA 


contracting  officers  entering  into 
contracts  using  other  than  competitive  . 
procedures  for  any  of  the  following 
items  or  services,  estimated  to  cost  in 
excess  of  the  small  purchase  limitation, 
will  cite,  in  addition  to  41  U.S.C. 
253(c)(5).  the  appropriate  section  of  title 
38.  United  States  Code,  as  their 
authority  to  do  so. 

(1)  Contracts  for  orthopedic  and 
prosthetic  appliances  and  related 
services  including  research.  38  U.S.C. 
5023. 

(2)  Contracts  to  purchase  or  sell 
merchandise,  equipment,  fixtures, 
supplies  and  services  for  the  operation 
of  the  Veterans  Canteen  Service.  30 
U.S.C.  4202. 

(3)  Contracts  or  leases  for  the 
operation  of  parking  facilities 
established  under  authority  of  38  U.S.C. 
5009(b)(2),  provides  that— 

(i)  The  establishment,  operation  and 
maintenance  of  such  facilities  have  been 
authorized  by  the  Administrator  or 
designee:  and 

(ii)  The  station  director  determines  in 
writing  that  operation  by  contract  or 
lease  is  both  desirable  and  warranted. 
38  U.S.C.  5009(b)(2). 

(4)  Contracts  for  laundry  and  other 
common  services  such  as  the  purchase 
of  steam,  may  be  noncompetitively 
negotiated  with  non-profit,  tax-exempt, 
educational,  medical,  or  community 
institutions,  when  specifically  approved 
by  the  Administrator  or  designee  and 
when  such  services  are  not  reasonably 
available  from  private  commercial 
sources.  38  U.S.C.  5022(c). 

(5)  Contracts  or  agreements  with 
public  or  private  agencies  for  services  or 
translators.  38  U.S.C.  213. 

(6)  Contracts  for  nursing  home  care.  38 
U.S.C.  620. 

806.302-7    PuMic  interest 

Use  of  41  U.S.C.  253(c)(7)  to  support 
contract  award  using  other  than  full  and 
open  competition  will  require  a  D&F 
prepared  in  accordance  with  FAR 
Subpart  1.7  and  VAAR  Subpart  801.7 
and  signed  by  the  Administrator.  The 
D&F  will  be  prepared  by  the  contracting 
officer  and  submitted  by  the  head  of 
contracting  activity  (Subpart  802.1)  to 
the  Agency  Competition  Advocate 
(806.501).  The  submission  will  include: 

(a)  The  date  of  expected  contract 
award  [Note:  Congress  must  be  notified 
30  days  prior  to  award],  and 

(b)  A  justification  prepared  by  the 
contracting  officer  in  accordance  with 
806.303. 


r.d./-*  it; 


VG001238 


Federal  Register  /  Vol.  51,  No.  122  /  Wednesday.  June  25.  1986  /  Rules  and  Regplations        23067 


806.303  Jusifications. 

806.303-1    Requirements. 

Generally  the  requester  of  the  goods 
or  services  will  provide  the  necessary 
technical  and  support  data  justifying  the 
use  of  other  than  full  and  open 
competition.  Such  requester,  and  as 
necessary  the  requester's  technical 
personnel,  will  certify  to  the 
completeness  and  accuracy  of  the 
support  data  provided. 

806.304  Approval  of  the  fuettfication. 

(a)  Approvals  of  justifications  as 
specified  in  FAR  6.304,  prepared  in 
accordance  with  FAR  6.303  and  806.303 
will  be  approved  as  follows: 

(1)  For  a  proposed  contract  not 
exceeding  $100,000,  one  contracting 
level  above  the  contracting  officer  (see 
Subpart  801.6).  However,  if  the 
contracting  officer  is  also  the  head  of 
the  contracting  activity  approval  will  be 
made  by: 

(i)  The  medical  center  Director  for 
acquisitions  at  DM&S  (Department  of 
Medicine  and  Surgery)  medical  centers, 
or 

(ii)  The  Agency  Competition  Advocate 
(806.501(a))  in  all  other  cases. 

(2)  For  a  proposed  contract  over 
$100,000  but  not  exceeding  $1,000,000,  by 
the  Contracting  Activity  Competition 
Advocate  (806.501(b)).  However,  if  the 
Contracting  Activity  Competition 
Advocate  is  also  the  contracting  officer, 
approval  will  be  made  by: 

(i)  The  medical  center  director  for 
acquisitions  at  DM&S  medical  centers, 
or 

(ii)  The  Agency  Competition  Advocate 
in  all  other  cases. 

(3)  For  a  proposed  contract  over 
$1,000,000  but  not  exceeding  $10,000,000 
by  the  Agency  Competition  Advocate 
(806.501(a)). 

(4)  For  a  proposed  contract  over 
$10,000,000  by  the  Senior  Procurement 
Executive  (See  802.100). 

(b)  Class  justifications  as  specified  in 
FAR  6.304(c).  will  be  approved  by  the 
Agency  Competition  Advocate 
regardless  of  dollar  amount. 

Subpart  806.4 — Sealed  Bidding  and 
Competitive  Proposals. 

806.401    Sealed  bidding  and  competlth« 
proposals. 

Contracting  officers  shall  solicit 
sealed  bids  if  the  contract  is  expected  to 
exceed  the  small  purchase  limitation  or 
expected  to  exceed  $1,000  for  contracts 
made  for  repairs  to  property  acquired  by 
the  VA  under  38  U.S.C.  Chapter  37  and 
the  criteria  in  FAR  6.401(a)  are  met.  The 
contract  file  shall  include  any  findings 
by  the  contracting  officer  that  sealed 
bidding  is  not  appropriate. 


Subpart  806.5 — Competition 
Advocates 

806.501  Requirement 

(a)  The  Deputy  Director.  Office  of 
Procurement  and  Supply,  is  designated 
as  the  Agency  Competition  Advocate. 

(b)  The  Director,  VA  Marketing 
Center,  or  designee,  will  serve  as  the 
Competition  Advocate  for  the  Center. 
Each  head  of  the  contracting  activity 
(see  Subpart  802.1)  or  designee  will 
serve  as  the  Contracting  Activity 
Competition  Advocate  in  all  other  cases. 

606.502  Duties  and  responsibilities 
In  addition  to  the  responsibilities 

identified  in  FAR  6.502(a).  the  Agency 
Competition  Advocate  will  coordinate 
the  competition  advocacy  program  as  it 
is  implemented  at  all  VA  contracting 
activities.  The  Agency  Competition 
Advocate  will: 

(a)  Establish  program  guidelines  to  be 
used  by  contracting  activity  competition 
advocates; 

(b)  Assist  contracting  activity 
competition  advocates  with  obstacles  to 
promoting  competition; 

(c)  Utilize  supply  technical  surveys, 
other  facility  reports,  and  the  Federal 
Procurement  Data  System  to  monitor 
contracting  activity  compliance  with  the 
advocacy  program; 

(d)  Prepare  the  annual  report  to 
Congress  required  by  section  21  of  the 
Office  of  Federal  Procurement  Policy 
Act  as  amended  by  the  Competition  in 
Contracting  Act;  and 

(e)  Consolidate  the  reporting  data 
required  by  806.570. 

806.570    Planning  and  reporting 
requirements. 

(a)  General.  In  order  to  provide 
required  data  to  the  Senior  Procurement 
Executive  and  to  consolidate  the  annual 
report  to  Congress,  each  Contracting 
Activity  Competition  Advocate  must 
report  their  respective  actions  and 
accomphshments.  While  the  report  must 
include  narrative  description  of  the 
individual  competition  plans  and  the 
obstacles  encountered,  it  is  important 
that  the  report  be  quantified  to  the 
maximum  extent  feasible. 

(b)  Competition  Plan.  Each 
Contracting  Activity  Competition 
Advocate  shall  develop  an  initial 
Competition  Plan  for  Oieir  respective 
activities  by  August  15. 1985.  The  plan 
should  be  formally  incorporated  in  the 
internal  operating  procedures  of  the 
facility  or  organization  in  which  the 
contracting  activity  is  located.  It  is 
essential  that  the  plan  be  endorsed  and 
supported  by  top  level  management  and 
be  clearly  understood  by  the  services 
and  offices  that  the  contracting  activity 


support  As  a  minimum,  the  plan  shall 
include: 

(1)  The  appoval  requirements  for  other 
than  full  and  open  competition  specified 
in  FAR  6.304; 

(2)  A  description  of  the  synopsizing 
requirements  contained  in  FAR  Subpart 
5.2  in  order  that  the  necessity  for 
Advance  Procurement  Planning  is  fully 
understood: 

(3)  A  description  of  how  the 
Competition  Plan  should  be  integrated 
into  Advance  Procurement  Planning; 

(4)  Identification  of  any  known 
obstacles  to  competition  and  a  proposal 
for  overcoming  them; 

(5)  A  method  for  otherwise  increasing 
competition  for  contracts  on  the  basis  of 
cost  and  other  significant  factors. 

(c)  Reporting  requirements. 

(1)  Each  Competition  Advocate  will 
prepare  a  report  on  the  actions  taken  to 
promote  competition  in  the  preceding 
fiscal  year.  The  report  will  be 
transmitted  to  reach  the  Office  of 
Information  Management  and  Statistics 
(722)  by  December  15  of  each  year.  The 
Office  of  Information  Management  and 
Statistics  will  compile  and  provide  the 
entire  report  to  the  Agency  Competition 
Advocate.  The  report  will  include  the 
following: 

(1)  The  number  and  dollar  value  of  all 
contracts  proposed  to  be  awarded  with 
other  than  full  and  open  competition 
reviewed  in  accordance  with 
806.304(a)(1)  (less  than  $100,000). 

(ii)  The  number  and  dollar  value  of  all 
contracts  less  than  $100,000  approved 
for  other  than  full  and  open  competition 
in  accordance  with  806.304(a)(1). 

(iii)  The  number  and  dollar  value  of 
proposed  contracts  to  be  awarded  with 
other  than  full  and  open  competition 
reviewed  by  the  Contracting  Activity 
Competition  Advocate  (contracts 
between  $100,000  and  $1,000,000. 
806.304(a)(2)). 

(iv)  TTie  number  and  dollar  value  of 
approved  contracts  to  be  awarded  with 
other  than  full  and  open  competition 
which  were  approved  by  the 
Contracting  Activity  Competition 
Advocate. 

(v)  Narrative  description,  and  where 
possible  statistics,  describing  the 
success  in  promoting  full  and  open 
competition. 

(vi)  Identification  of  barriers  to  full 
and  open  competition  and  plans  for 
overcoming  those  barriers,  for  the 
current  fiscal  year. 

(2)  By  January  15  of  each  year  the 
Agency  Competition  Advocate  will 
prepare  the  annual  report  to  Congress, 
based  primarily  upon  the  summary  of 
individual  competition  advocate  reports. 
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The  Congressional  report  will  include, 
as  a  minimum: 

(i)  A  specific  description  of  all  actions 
that  the  VA  intends  to  take  during  the 
current  fiscal  year  to  increase 
competition  and  reduce  the  number  and 
dollar  value  of  noncompetitive 
contracts. 

(ii)  A  summary  of  the  activities  and 
acciir;  ;  'lishments  of  the  agency 
competition  advocates  during  the 
previous  fiscal  year.  The  Congressional 
report  will  be  submitted  for  the 
signature  of  the  Administrator  through 
the  Senior  Procurement  Executive. 

(3)  Annual  Report  on  Competition, 
Reports  Control  Symbol  90-0658  has 
been  established  for  this  report. 

PART  808— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

808.001    I  Amended] 

10.  In  808.001,  paragraph  (b)  is 
amended  by  removing  the  reference 
"FAR  15.202"  and  inserting  "FAR  6.302- 
2'. 

PART  813— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

11.  Part  813  is  amended  by  adding 
Subpart  813.1  to  the  table  of  contents  to 
read  as  follows: 

Subpart  813.1— General 

Sec. 

813.103    Policy. 

12.  Part  813  is  further  amended  by 
adding  Subpart  813.1,  consisting  of 
813.103.  to  read  as  follows: 

Subpart  813.1— General. 

813.103    Policy. 

(a)  Procurement  of  medical  services 
and  resources  authorized  by  sections 
4117  and  5053  of  title  38,  United  States 
Code,  costing  less  than  the  small 
purchase  limitation  may  be  procured 
under  the  small  purchase  authority  of  41 
U.S.C.  253(c).  However,  each  such 
contract  and  revision  thereof  is  subject 
to  the  same  approval  as  those  costing  in 
excess  of  the  small  purchase  limitation 
(815.507-70). 

(b)  Except  as  provided  in  this 
paragraph,  purchases  authorized  to  be 
acquired  under  the  special  procurement 
authorities  contained  in  title  38.  United 
States  Code,  will  be  acquired  under  the 
authority  of  41  U.S.C.  253(g)  when  the 
amount  of  purchase  is  not  in  excess  of 
the  small  purchase  limitation  (FAR  Part 
13).  An  exception  exists  in  the  case  of 
services  or  supplies  purchased  in 
support  of  property  acquired  under  the 
Loan  Guaranty  program.  For  such 


purchase,  38  U.S.C.  1820(b)  requires 
sealed  bidding  if  the  amount  will  exceed 
$1,000. 

(c)  Procurements  of  consulting, 
management,  administrative  and 
professional  services  costing  less  than 
the  small  purchase  limitation  and  made 
under  the  authority  of  38  U.S.C.  213  are 
subjects  to  the  controls  set  forth  in 
Subpart  837.2. 

PART  814— SEALED  BIDDING 

13.  Part  814  is  amended  by  revising 
the  title  to  read  as  set  forth  above. 

Subpart  814.1— Use  of  Sealed  Bidding 

14.  Subpart  814.1  is  amended  by 
revising  the  title  to  read  as  set  forth 
above. 

15.  Section  814.103-1  is  revised  to  read 
as  follows: 

814.103-1     General. 

Contracts  in  excess  of  the  small 
purchase  limitation  or  in  excess  of 
$1,000  for  contracts  made  for  repairs  to 
property  acquired  by  the  Veterans 
Administration  under  chapter  37.  title 
38.  United  States  Code,  will  be  made  by 
sealed  bidding  when  all  of  the  elements 
necessary  for  sealed  bidding  as 
prescribed  in  FAR  6.401(a)  are  present. 

16.  In  814.201,  paragraph  (f)(3)  is 
revised  to  read  as  follows: 

8 1 4.201    Preparation  of  invHatJons  for  bids. 
«         «         •         •         • 

(0*  *  * 

(3)  Solicitations  for  construction 
contracts  which  solicit  prices  on  an  item 
and  alternate  item  basis  (when  it  is 
intended  that  a  single  aggregate  award 
will  be  made  for  all  items  in  the 
solicitation  within  certain  fiscal 
limitations)  will  contain  a  statement  as 
to  the  order  of  priority  in  which  the 
alternate  items  will  be  awarded.  This 
priority  will  be  based  on  the  relative 
importance  of  an  item,  the  Veterans 
Administration's  estimate,  and  the 
amount  of  funds  available.  Such 
schedules  will  be  substantially  as 
follows: 

Item  No.  1 — Furnish  all  labor,  material, 
equipment,  etc..  to  paint  buildings  No.  1,  2. 
and  3,  S 

Alternate  items  in  order  of  priority.  Furnish 
all  \aboT.  material,  equipment,  etc..  to  paint: 

Item  No.  2 — Building  No.  1  only  $ — ■ — ■ 

Item  No.  3 — Building  No.  2  only  $ • 

A  single  award  will  be  made  on  Item 
No.  1,  but  in  the  event  the  offer  exceeds 
the  funds  available,  a  single  award  will 
be  made  on  Item  No.  2,  or  a  combination 
of  Item  No8.  2  and  3.  Offerors  should 
quote  a  price  on  each  item  listed. 


17.  In  814.  203-1,  paragraph  (b)  is 
revised  to  read  as  follows: 

814.203-1     Mailing  or  delivery  to 
prospective  bidders. 
.         «        »        «        • 

(b)  Presolicitation  notices  may  be 
issued  for  construction  projects  in 
accordance  with  836.302. 

814.203-2    [Removed] 

1&  Subpart  814.2  is  amended  by 
removing  814.203-2. 

814.205-1  and  814.205-2    [Amended] 

19.  Sections  814.205-1  and  814.205-2 
are  amended  by  removing  the  words 
"bidders"  or  "Bidders"  and  inserting  the 
words  "solicitation"  or  "Solicitations"  in 
their  place. 

20.  Section  814.404-1  is  amended  by 
inserting  the  paragraph  designation 
"(a)"  at  the  beginning  of  the  existing 
paragraph  and  by  adding  paragraph  (b) 
to  read  as  follows: 

814.404-1    Cancellation  of  invitations  after 
opening. 

(a)  •  *  * 

(b)  The  authority  to  approve 
cancellation  of  invitations  for  bid  after 
opening  is  delegated  to  the  head  of  the 
contracting  activity.  The  contracting 
officer  will  submit  a  D&F  prepared  as 
prescribed  in  Subpart  801.7  to  the  head 
of  the  contracting  activity  for  signature. 

814.407-1    [Amended] 

21.  In  814.407-1.  paragraphs  (c)  and  (d) 
are  removed. 

814.407-8    [Removed] 

22.  Subpart  814.4  is  amended  by 
removing  814.407-8. 

PART  815-CONTRACTING  BY 
NEGOTIATION 

23.  The  table  of  contents  to  Part  815  is 
revised  to  read  as  follows: 

Subpart  815.8— Price  Negotiation 

615.800    Scope  of  subpart. 

815.804-2    Requiring  certified  cost  or  pricing 

data. 
815.804-70    Preproduction  and  start-up  and 

other  nonrecurring  costs. 
815.805-4    Technical  analysis. 
815.805-5    Field  pricing  support. 
815.806    Price  negotiation  memorandum. 

Subpart  81 5.9— Profit 

815.901     General. 

Subpart  815.70— Spedai  Negotiation 
AutfKMities 

815.7001  Personal  or  professional  services. 

615.7002  Medical  schools  and  related 
institutions. 
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Subparts  815.1, 815.2  and  815.3 
[Removed] 

24.  Part  815  is  amended  by  removing 
Subparts  815.1,  815.2  ad  815.3. 

25.  In  815.805-5,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

S815.805-S    Field  pricing  support 

*  *  *  ~    *  * 

(c)  •  *  • 

(2)  Prices  for  a  contract  modification 
to  a  fixed-price  contract  entered  into  by 
sealed  bidding  have  been  established 
and  written  in  the  basic  fixed-price 

contract. 

***** 

26.  Part  815  is  further  amended  by 
adding  Subpart  815.70  to  read  as 
follows: 

Sut>part  815.70— Special  Negotiation 
Authorities 

815.7001    Personal  or  professional 
services. 

(a)  Contracts  with  medical  schools, 
clinics,  and  any  other  group  or 
individual  capable  of  furnishing  such 
services  to  provide  scarce  medical 
specialist  services  at  Veterans 
Administration  facilities  (including  but 
not  limited  to  services  of  physicians, 
dentists,  podiatrists,  optometrists, 
nurses,  physicians'  assistants,  expanded 
function  dental  auxiliaries,  technicians, 
and  other  medical  support  personnel) 
will  be  negotiated  under  authority  of  38 
U.S.C.  4117.  Such  contracts  must  provide 
that  services  are  rendered  at  Veterans 
Administration  facilities, 

(b)  Contracts  with  hospitals  (or 
medical  installations  having  hospital 
facilities  or  organ  banks,  blood  banks, 
or  similar  institutions)  or  medical 
schools,  or  clinics  in  the  medical 
community  for 

(1)  The  mutual  use,  or  exchange  of 
use,  of  specialized  medical  resources 
(whether  equipment,  space  or  personnel, 
which,  because  of  cost  limited 
availability,  or  unusual  nature,  are 
either  unique  in  the  medical  community 
or  are  subject  to  maximum  utilization 
only  through  mutual  use)  when  such  a 
contract  will  obviate  the  need  for  a 
similar  resource  to  be  provided  in  a 
Veterans  Administration  facility;  or 

(2)  The  mutual  use,  or  exchange  of 
use,  of  specialized  medical  resources  in 
a  Veterans  Administration  facility, 
which  have  been  justified  on  the  basis 
of  veterans'  care,  but  which  are  not 
utilized  to  their  maximum  effective 
capacity  will  be  negotiated  imder 
authority  of  38  U.S.C.  5053. 

(c)  Proposed  contracts  for  the  services 
and  resources  specified  in  paragraphs 
(a)  and  (b)  of  this  section  will  be  entered 


into  for  one  year  only.  When  deemed 
essential  to  the  mission  of  the  stations, 
proposed  renewal  contracts  will  be 
negotiated  for  the  subsequent  year. 
Except  as  provided  in  paragraph  (d)  of 
this  section,  such  proposed  contracts 
will  be  submitted  for  approval  to  the 
Deputy  Associate  Deputy  Chief  Medical 
Director  for  Operations  (lOBA),  when 
authority  is  38  U.S.C.  5053,  or  Director, 
Office  of  Prociu'ement  and  Supply  (90), 
when  authority  is  38  U,S.C.  4117,  so  as 
to  reach  Central  Office  60  days  prior  to 
effective  date  of  the  contract. 

(1)  Complete  justification  for  all 
contracts  will  be  submitted,  as  approval 
depends  on  the  adequacy  of  the 
justification. 

(2)  Proposed  contracts  under  authority 
of  38  U.S.C.  4117  will  be  submitted  in 
five  copies,  and  contracts  under 
authority  of  38  U.S.C.  5053  will  be 
submitted  in  six  copies. 

(3)  The  transmittal  letter  and  each 
supporting  document  will  be  submitted 
in  the  same  number  of  copies  as  the 
contract.  As  an  incomplete  submission 
delays  processing  of  the  proposed 
contract  in  Central  Office,  care  should 
be  exercised  to  assure  that  the  proper 
number  of  copies  are  submitted,  and 
that  submissions  are  complete  (e.g., 
complete  name  and  address  of  the  other 
party  or  parties  to  the  contract  are 
included). 

(4)  Proposed  contracts  of  the  type 
specified  in  paragraphs  (b)  (1)  and  (2)  of 
this  section  will  be  accompanied  by  a 
recommendation  of  the  station  director 
as  to  the  geographical  Umits  to  be 
applied  to  the  medical  community. 

(5)  A  copy  of  all  executed  sharing 
contracts,  both  new  and  renewal,  will 
be  forwarded  to  the  Deputy  Associate 
Deputy  Chief  Medical  Director  for 
Operations  (lOBA)  for  review  and  for 
purposes  of  making  the  aimual  report  to 
Congress  as  required  by  38  U.S.C.  5057. 

(d)  Proposed  renewal  sharing 
contracts  under  the  authority  of  38 
U.S.C.  5053  and  proposed  renewal 
scarce  medical  specialist  services 
contracts  under  the  authority  of  38 
U.S.C.  4117  may  be  approved  by  the 
appropriate  Medical  District  Director 
when  such  contract  proposals  meet  the 
following  conditions: 

(1)  No  new  services  are  being  added 
to  the  sharing  contract.  (Services  may  be 
deleted  from  the  contract  without 
Central  Office  approval,  but  only  if  such 
deletions  do  not  effectively  result  in  an 
individual  item  or  total  cost  increase  in 
excess  of  10  percent  over  the  cost  in  the 
previous  contract.)  No  individual  cost 
item  that  is  being  acquired  from  the 
contractor  (non- Veteran  Administration 
facility  identified  in  the  contract)  will 
increase  in  cost  more  than  10  percent 


over  the  cost  for  that  same  item  in  the 
previous  contract  and  there  will  be  no 
increases  in  full-time  equivalent 
employee  requirements  for  scarce 
medical  specialist  service  contracts. 

(2)  The  total  cost  of  a  scarce  medical 
specialist  services  contract  will  not 
increase  more  than  10  percent  over  the 
total  cost  of  the  previous  contract. 

(3)  The  sharing  proposal  has  been 
reviewed  for  legal  sufficiency  by  the 
District  Counsel  responsible  for 
servicing  the  Veterans  Administration 
facility  involved.  The  District  Counsel 
shall  be  sent,  along  with  the  sharing 
proposal,  a  copy  of  the  previous  sharing 
agreement  for  the  same  services  so  that 
a  comparison  can  be  made  of  the  two 
documents. 

(4)  All  contract  clauses  required  by 
Chapters  1  and  8,  title  48.  Code  of 
Federal  Regulations,  are  included  in  the 
proposal. 

(5)  Equal  Employment  Opportunity 
clearance  has  been  obtained,  when 
required  (see  Part  822). 

(6)  Certified  cost  or  pricing  data  was 
obtained  from  the  contractor  when 
required  by  FAR  15.804.  Cost  or  pricing 
data  was  submitted  by  the  contractor  on 
SF 1411.  Contract  Pricing  Proposal  Cover 
Sheet,  in  accordance  with  FAR  15.804-6. 

(7)  When  cost  or  pricing  data  was 
required,  an  audit  was  obtained  in 
accordance  with  FAR  15-805-5  and 
815.805-5. 

(8)  When  cost  or  pricing  data  was 
required,  a  technical  analysis  has  been 
performed  on  the  contractor's  proposal 
in  accordance  with  FAR  15.805-4  and 
815.805-4. 

(e)  Contracts  for  professional  or 
technical  services  with  private  or  public 
agencies  not  specifically  authorized  in 
any  other  section  of  tide  38,  United 
States  Code,  may  be  acquired  under  38 
U.S.C.  213  and  negotiated  under  FAR 
Part  15  when  the  cost  of  such  services 
will  exceed  the  small  purchase 
limitation  (See  FAR  Part  13.)  (See 
Subpart  837.2  regarding  controls  over 
the  procurement  of  consulting, 
management,  administrative  and 
professional  services.) 

(f)  See  837.104  regarding  personal 
service  contracts  having  an  employer- 
employee  relationship. 

815.7002    Medical  sctioois  and  relatsd 
Institutions. 

(a)  Contracts  of  the  type  specified  in 
815.7001,  paragraphs  (a)  and  (b),  and 
813.103(a)  may  be  negotiated  with 
medical  schools  and  related  institutions 
without  competition  only  to  the  extent 
as  specified  in  806.302-5.  Such  contracts 
shall  be  negotiated  under  the  authority 
of  diis  815.7002  and  38  U.S.C.  4117  and 
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38  U.S.C.  5053,  as  appropriate,  and  41 
U.S.C.  253(c)(5). 

(b)  Scarce  medical  specialist  contracts 
as  specified  in  paragraph  BlS.TOOlta), 
which  are  not  negotiated  with  an 
institution  affiliated  with  the  VA 
pursuant  to  38  U.S.C.  4114,  are  subject  to 
the  requirements  for  full  and  open 
competition  as  specified  in  FAR  Part  6 
and  VAAR  Part  806.  Such  contracts 
shall  be  competed  unless  other  than  full 
and  open  competition  is  justified  in 
accordance  with  FAR  and  VAAR  and  as 
authorized  by  FAR  6.302. 

(c)  The  requirements  of  815.7001, 
paragraphs  (c)  and  (d),  shall  be 
applicable  to  all  procurement  actions 
specified  in  paragraphs  (a)  and  (b)  of 
this  section. 

PART  81»-SMAU.  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 
819.202-70    [Amended] 

27.  In  819.202-70.  paragraph  (m)  is 
amended  by  removing  the  words 
"formally  advertised  procurement"  and 
inserting  the  words  "contract  obtained 
through  sealed  bidding". 

28.  In  48  CFR  Chapter  8.  Part  833  is 
retitled  and  revised  to  read  as  follows: 

PART  833— PROTESTS,  DISPUTES, 

APPEALS 

Sutipart  833.1— Protests 

833.102  General. 

833.103  Protests  to  the  agency. 

833.104  Protests  to  the  GAO. 

833.105  Protests  to  the  GSBCA. 

833.106  Solicitation  provision. 

Sutipart  833J— Disputes  and  Appeals 
833.209    Suspected  fraudulent  claims. 

833.211  Contracting  officer's  decision. 

833.212  Contracting  officer's  duties  upon 
appeal. 

Anthority:  38  U.SX:.  210  and  40  U.S£L 
486(c). 

Subpart  833.1— Protests 

833.102    General. 

Solicitations  shall  instruct  interested 
parties  (see  852.233-2)  to  deliver  a  copy 
of  any  protest  filed  with  the  GAO 
(General  Accounting  OfBce)  or  the 
GSBCA  (GSA  Board  of  Contract 
Appeals)  to  the  contracting  officer  and 
the  appropriate  Central  Office  activity 
as  fallows: 

(a)  For  contracts  to  be  awarded  by  the 
Office  of  Construction:  Director,  Office 
of  Construction  (08).  Veterans 
Administration.  810  Vermont  Avenue. 
NW..  Washington,  DC  20420. 

(b)  For  all  other  contracts:  Director, 
Office  of  Procurement  and  Supply  (93B), 
Veterans  Administration,  810  Vermont 
Avemie.  NW..  Washington,  DC  20420. 


833.103    Protests  to  the  agency. 

(a)  Timeliness  of  protest.  (1)  Protests 
based  upon  alleged  improprieties  in  a 
sohcitation  which  are  apparent  prior  to 
bid  opening  or  the  closing  date  for 
receipt  of  initial  proposals  shall  be  filed 
in  writing  with  the  contracting  officer 
prior  to  bid  opening  or  the  closing  date 
for  receipt  of  initial  proposals.  In 
negotiated  procurements  where 
proposals  are  requested,  alleged 
improprieties  which  do  not  exist  in  the 
initial  solicitation,  but  which  are 
subsequently  incorporated  into  the 
solicitation  must  be  protested  not  later 
than  the  next  closing  date  for  receipt  of 
proposals  following  the  incorporation. 
(2)  In  cases  other  than  those  covered 
in  paragraph  (a)(1)  of  this  section, 
protests  shall  be  filed  with  the 
contracting  officer  no  later  than  10 
workdays  after  the  basis  for  the  protest 
is  known  or  should  have  been  known, 
whichever  is  earlier. 

(b)  Filing  of  protests.  (1)  All 
solicitations  will  instruct  interested 
parties  to  deliver  a  copy  of  any  GAO  or 
GSBCA  protest  to  the  contracting  officer 
and  the  Director.  Office  of  Procurement 
and  Supply  (93B).  or  the  Director,  Office 
of  Construction  (08),  VA  Central  Office. 
810  Vermont  Avenue.  NW..  Washington. 
DC  20420  as  appropriate  by  adding  this 
requirement  to  its  service  of  protest 
provision,  FAR  52.233-2. 

(2)  An  interested  party  may  protest  to 
the  contracting  officer,  the  Director. 
Office  of  Procurement  and  Supply  (93B). 
or  the  Director.  Office  of  Construction 
(08).  as  appropriate. 

(3)  Protests  must  be  in  writing  and 
addressed  as  follows: 

(i)  Contracting  officer  protests — 
address  where  offer/bid  is  to  be 
submitted: 

(ii)  Director,  Office  of  Procurement 
and  Supply  (93B).  Veterans 
Administration,  810  Vermont  Avenue. 
NW..  Washington.  DC  20420;  or 

(iii)  Director.  Office  of  Construction 
(08).  Veterans  Administration,  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420. 

(4)  A  protest  filed  with  any  of  the 
individuals  identified  in  paragraph  (b)(2) 
of  this  section  will: 

(i)  Include  the  name,  address  and 
telephone  number  of  the  protester. 

(ii)  Identify  the  solicitation  and/or 
contract  number: 

(iii)  Set  forth  a  detailed  statement  of 
the  legal  and  factual  grounds  of  the 
protest  including  copies  of  relevant 
documents; 

(iv)  Specifically  request  a  ruling  by 
the  individual  upon  whom  the  protest  is 
served;  and 
(v)  State  the  form  of  relief  requested. 


(5)  The  protester  shall  furnish  a  copy 
of  the  protest,  including  relevant 
documents  not  issued  by  the  contracting 
agency,  to  the  individual  or  location 
designated  by  the  contracting  agency  in 
the  solicitation  for  receipt  of  protests.  If 
there  is  no  designation  in  the 
solicitation,  the  protester  shall  furnish  a 
copy  of  the  protest  to  the  contracting 
officer. 

(6)  No  formal  briefs  or  other  technical 
forms  of  pleading  or  motion  are 
required.  Protest  submissions  should  be 
concise,  logically  arranged  and  clearly 
state  legally  sufficient  grounds  of 
protest.  An  agency  protest,  however, 
may  be  dismissed  for  failure  to  comply 
with  any  of  the  requirements  of  this 
section. 

(7)  Protests  regarding  certain  issues 
may  be  dismissed  by  the  VA  without 
consideration  of  the  merits  or  forwarded 
to  another  agency  for  appropriate 
action.  Among  these  protests  are  the 
following: 

(i)  Contract  Administration.  The 
administration  of  an  existing  contract  is 
within  the  discretion  of  the  contracting 
agency.  Disputes  between  a  contractor 
and  the  agency  are  resolved  pursuant  to 
the  disputes  clause  of  the  contract  and 
the  Contract  Disputes  Act  of  1978.  41 
U.S.C.  601-613. 

(ii)  Small  Business  Size  Standards 
and  Standard  Industrial  Classification. 
Challenges  of  established  size  standards 
or  the  size  status  of  particular  firms,  and 
challenges  of  the  selected  standard 
industrial  classification  are  for  review 
solely  by  the  Small  Business 
Administration.  15  U.S.C.  637(b)(8):  13 
CFR  121.3-6  (1984). 

(iii)  Small  Business  Certificate  of 
Competency  Program.  Any  referral 
made  to  the  Small  Business 
Administration  pursuant  to  section 
8(b)(7)  of  the  Small  Business  Act  or  any 
issuance  of  a  certificate  of  competency 
or  refusal  to  issue  a  certificate  under 
such  section  is  not  reviewed  in 
accordance  with  bid  protest  procedures 
absent  a  showing  of  possible  fraud  or 
bad  faith  on  the  part  of  Government 
officials. 

(iv)  Protests  under  section  8(a)  of  the 
Small  Business  Act.  Since  contracts  are 
let  under  section  8(a)  of  the  Small 
Bnainess  Act  to  the  Small  Business 
Administration  at  the  contracting 
officCT's  discretion  and  on  such  terms  as 
agreed  upon  by  the  procuring  agency 
and  the  Small  Business  Administration, 
the  decision  to  place  or  not  to  place  a 
procurement  under  the  8(a)  subcontract 
are  not  subject  to  review  absent  a 
showing  of  possible  fraud  or  bad  faidi 
on  the  part  of  Government  officials  or 
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that  regulations  may  have  been  violated. 
15  U.S.C.  637(a). 

(v)  Affirmative  Determination  of 
Responsibility  by  the  Contracting 
Officer.  Because  a  determination  that  a 
bidder  or  offeror  is  capable  of 
performing  a  contract  is  based  in  large 
measure  on  subjective  judgments  which 
generally  are  not  readily  susceptible  to 
reasoned  review,  an  affirmative 
determination  of  responsibility  will  not 
be  reviewed,  absent  a  showing  that  such 
determination  was  made  fraudulently  or 
in  bad  faith  or  that  definitive 
responsibility  criteria  in  the  solicitation 
were  not  met. 

(vi)  Procurement  Protested  to  the 
General  Services  Administration  Board 
of  Contract  Appeals.  Interested  parties 
may  protest  a  procurement  or  proposed 
procurement  of  automated  data 
processing  equipment  and  services  to 
the  General  Services  Administration 
Board  of  Contract  Appeals.  After  a 
particular  procurement  or  proposed 
procurement  is  protested  to  the  Board, 
the  procurement  may  not,  while  the 
protest  is  before  the  Board,  be  the 
subject  of  a  protest  to  the  contracting 
agency.  An  interested  party  who  has 
filed  a  protest  with  the  Board  may  not 
protest  the  same  matter  to  the 
contracting  agency.  40  U.S.C.  759(h).  as 
amended  by  section  2713  of  the 
Competition  in  Contracting  Act  of  1984, 
Pub.  L.  98-369. 

(vii)  Protests  not  filed  with  the 
contracting  agency  within  the  time 
limits  set  forth  in  833.103(a). 

(viii)  Walsh-Healey  Public  Contract 
Act.  Challenges  of  the  legal  status  of  a 
firm  as  a  regular  dealer  or  manufacturer 
within  the  meaning  of  the  Walsh-Healey 
Act  is  for  determination  solely  by  the 
procuring  agency,  the  Small  Business 
administration  (if  a  small  business  is 
involved)  and  the  Secretary  of  Labor.  41 
U.S.C.  35-45. 

(ix)  Subcontractor  Protests.  The 
contracting  agency  will  not  consider 
subcontractor  protests  except  where  the 
subcontract  is  by  or  for  the  Government. 

(x)  Judicial  Proceedings.  The 
contracting  agency  will  not  consider 
protests  where  the  matter  involved  is 
the  subject  of  litigation  before  a  court  of 
competent  jurisdiction. 

(c)  Answering  protests.  (1)  On  protests 
filed  with  the  contracting  officer,  the 
contracting  officer  may  make  the 
determination  identified  in  FAR 
33.103(a).  On  protests  filed  with  the 
Director.  Office  of  Procurement  and 
Supply  (93B),  or  the  Director,  Office  of 
Construction  (08),  those  individuals  are 
authorized  to  make  the  determination 
identified  in  FAR  33.103(a).  These 
determinations  made  under  (a)  and  (b) 


of  this  section  will  be  in  writing  and  will 
be  made  part  of  the  contract  file. 
(2)  The  individuals  identified  in 
paragraph  (c)(1)  of  this  section  will 
respond  to  any  protests  within  25 
workdays  after  receipt  of  the  protest. 
Preaward  protests  must  be  answered 
prior  to  contract  award.  Any  delays  in 
answering  the  protest  will  be 
communicated  to  all  interested  parties. 

(d)  Letter  to  protester.  When  a  protest 
has  been  lodged  with  the  contracting 
officer  and  has  been  subsequently 
denied  by  the  contracting  officer,  the 
letter  to  the  protester  along  with  copies 
to  interested  parties  detailing  the 
contracting  officer's  reasons  for  denying 
the  protest  will  conclude  with  the 
following  statement,  naming  the 
appropriate  VA  officials: 

Should  you  disagree  with  this  decision,  you 
may  file  an  appeal  with  either  the  Director, 
Office  of  Procurement  and  Supply  (93B],  or 
the  Director,  Office  of  Construction,  VA 
Central  Office,  810  Vermont  Avenue,  NW., 
Washington.  DC  20420,  or  the  Comptroller 
General,  General  Accounting  Office,  ATTN: 
Bid  Protest  Control  Unit,  Washington,  DC 
20548.  Appeals  must  be  received  within  10 
workdays  after  receipt  of  this  letter.  By  filing 
an  appeal  with  the  Director,  Office  of 
Procurement  and  Supply  (93B),  or  the 
Director,  Office  of  Construction.  VA  Central 
Office,  you  may  waive  your  right  of  further 
appeals  to  the  Comptroller  General  at  a  later 
date. 

(e)  Requests  for  GAO  advance 
decisions.  When  a  written  protest  has 
been  lodged  with  the  contracting  officer 
and  he/she  considers  it  desirable  to  do 
so.  he/she  may  request  an  advance 
decision  from  the  Comptroller  General. 
The  submission  to  the  Comptroller 
General  will  be  sent  through  the 
Director,  Office  of  Procurement  and 
Supply  {93B)  or  the  Director,  Office  of 
Construction,  as  appropriate,  and  will 
include  the  material  indicated  in  FAR 
33.104(a)(2).  The  contracting  officer  will 
notify  the  protesting  individual  or  firm 
promptly  in  writing  of  the  decision  of  the 
Comptroller  General. 

(f)  Protect  after  award.  When  written 
protect  is  lodged  with  the  contracting 
officer,  he/she  will  review  the  basis  for 
award. 

(1)  If  the  contracting  officer 
determines  that  the  award  was  proper, 
he/she  will  furnish  the  protester  a 
written  explanation  of  the  basis  for  the 
award  which  is  responsive  to  the 
allegations  of  the  protest.  The 
contracting  officer  will  advise  the 
protester  that  he/she  may  appeal  the 
determination  to  the  Director,  Office  of 
Procurement  and  Supply  (93B),  or  the 
Director,  Office  of  Construction  in  the 
case  of  a  Central  Office  architect- 
engineer  or  construction  contract,  or  the 


Comptroller  General  as  specified  in 
paragraph  (d)  of  this  section. 
(2)  If  the  contracting  officer 
determines  that  the  award  is 
questionable,  he/she  will  advise  the 
contractor  of  the  protest  and  invite  him/ 
her  to  submit  his/her  views  and  relevant 
information.  At  the  same  time,  the 
contracting  officer  may  seek  to  obtain  a 
mutual  agreement  with  the  contractor  to 
suspend  performance  on  a  no-cost  basis 
or  issue  a  stop-work  order  in 
accordance  with  contract  clause.  FAR 
52.233-3,  Protest  After  Award  (June 
1985).  Whether  or  not  the  contractor 
agrees,  the  case  will  be  submitted 
promptly  to  the  Director,  Office  of 
Procurement  and  Supply  (93B),  or  the 
Director,  Office  of  Construction,  in  the 
case  of  a  Central  Office  architect- 
engineer  or  construction  contract,  who 
will  either  advise  the  contracting  officer 
of  the  appropriate  action  to  take,  or 
submit  the  case  to  the  Comptroller 
General  for  his/her  decision. 

833.104    Protests  to  GAO. 

(a)  General.  (1)  When  a  protest  before 
or  after  award  has  been  lodged  with  the 
General  Accounting  Office  (GAO),  the 
contracting  officer  will  prepare  a  report 
to  be  forwarded  to  the  Director,  Office 
of  Procurement  and  Supply  (93B).  or  the 
Director.  Office  of  Construction  (08).  as 
appropriate,  within  5  workdays  after 
receipt  of  verbal  notice  of  the  protest  or 
receipt  of  a  copy  of  the  protest, 
whichever  occurs  first,  for  preparation 
of  the  agency  report.  The  report  should 
include  a  copy  of  the  documentation 
indicated  in  FAR  33.104(8)(2). 

(2)  Contracting  officers  are 
responsible  for  the  notification 
procedures  outlined  in  FAR  33.104(a)(3). 

(b)  Protests  before  award.  When  the 
agency  has  received  notice  from  the 
GAO  of  a  preaward  protest  filed  direcUy 
with  GAO.  award  shall  not  be  made 
until  the  matter  is  resolved,  unless  the 
Director,  Office  of  Procurement  and 
Supply  {93B),  or  the  Director,  Office  of 
Construction  (08),  as  appropriate, 
approves  the  head  of  contracting 
activity  findings  required  by  FAR 
33.104(b)(1)  and  GAO  has  been  notified 
pursuant  to  FAR  33.104(b)(2). 

(c)  Protests  after  award.  Protests  after 
award  shall  be  handled  in  a  manner 
consistent  with  procedures  identified  for 
protests  before  award.  Although  persons 
involved  or  affected  by  the  filing  of  a 
protest  may  be  limited,  at  least  the 
contractor  shall  be  furnished  the  notice 
of  the  protest  and  its  basis  by  the 
contracting  officer.  When  the  VA 
receives  from  GAO,  within  ten  calendar 
days  afterward,  a  notice  of  protest  fled 
directly  with  GAO,  and  it  is  determined 
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by  the  head  of  the  contracting  activity 
pursuant  to  FAR  33.104{c)t2)  that 
contract  perfonnance  should  be 
authorized,  the  vvritten  findings  will  first 
be  approved  by  the  Director.  Office  of 
Procurement  and  Supply  (93B),  and 
GAO  must  be  notified  as  required  by 
FAR  33.104(c)(3). 

833.10S    ProtMts  to  ttM  GSBCA. 

(a)  Contracting  officers  are  required  to 
forward  appropriate  documentation  to 
prepare  the  agency's  protest  file  within  S 
workdays  after  receipt  of  the  notice  of 
protest  to  the  Director,  Office  of 
Procurement  and  Supply  (93B). 

(b)  Contracting  officers  are 
responsible  for  the  notification 
procedures  outlined  in  FAR 
33.105(a)(2)(i).  Confirmation  of  this 
notification  process  will  be  forwarded  to 
the  Director,  Office  of  Procurement  and 
Supply  (93B),  or  the  Director,  Office  of 
Construction  (06),  as  appropriate,  within 
three  workdays  after  receipt  of  the 
protest  in  order  to  comply  with  FAR 
33.105(a)(2)(ii). 

833.106    Solicitation  provision. 

The  contracting  officer  shall  insert  the 
VAAR  provision  852.233-2,  Service  of 
Protest,  (July  1985)  (Deviation  FAR 
52.233-2)  in  all  solicitations  other  than 
small  purchases. 

Subpart  833.2— Disputes  and  Appeals 

833.209    Suspected  frmidutent  claims. 

Matters  relating  to  suspected 
fraudulent  claims  will  be  referred  to  the 
Assistant  Inspector  General.  Office  of 
Investigations  (51)  for  investigation  and 
referral  to  the  Department  of  Justice.  No 
collection,  recovery  or  other  settlement 
action  will  be  initiated  while  the  matter 
is  in  the  hands  of  the  Department  of 
Justice  without  first  obtaining  the 
concurrence  of  the  U.S.  Attorney 
concerned,  through  the  Inspector 
General. 

833.2 1 1    Contractinfl  oftlcer's  decision. 

(a)  When  a  dispute  cannot  be  settled 
by  agreement  and  a  final  decision  under 
the  Disputes  clause  of  the  contract  is 
necessary,  the  contracting  officer  shall 
furnish  tine  contractor  his/her  final 
decision  in  the  matter. 

(b)  The  decision  must  be  identified  as 
a  final  decision,  be  in  writing,  and 
include  a  statement  of  facts  in  sufficient 
detail  to  enable  the  contractor  to  fully 
understand  the  decision  and  the  basis 
on  which  it  was  made.  It  will  normally 
be  in  the  form  of  a  statement  of  the 
claim  or  other  description  of  the  dispute 
with  necessary  references  to  the 
pertinent  contract  provisions.  It  will  set 
forth  those  facts  relevant  to  the  dispute, 
with  which  the  contractor  and  the 


contracting  officer  are  in  agreement,  and 
as  clearly  as  possible,  the  area  of 
disagreement. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  decision  shall,  in 
addition  to  the  material  required  by  FAR 
33.211(a)(4),  contain  the  following: 

The  Veteran*  Admini»tration  Board  of 
Contract  Appeals  (VABCA)  ii  the  authorized 
representative  of  the  Administrator  for 
hearing  and  determining  such  disputes.  The 
rules  of  the  VABCA  are  published  in  section 
1.783.  of  Title  38.  Code  of  Federal 
Regulations. 

(d)  If  the  decision  involves  a  contract 
entered  into  prior  to  the  effective  date  of 
the  Contracts  Disputes  Act  of  1978.  i.e. 
March  1, 1979,  and  the  decision  is  on  a 
claim  which  was  pending  before  the 
contracting  officer,  or  initiated 
thereafter,  the  decision  shall  contain  the 
following: 

The  Veterans  Administration  Contract 
Appeals  Board  (VACAB)  is  the  authorized 
representative  for  hearing  such  disputes.  The 
rules  of  the  VACAB  are  published  in  section 
1.774,  of  Title  38,  Code  of  Federal 
Regulations. 

The  appeal  must  be  filed  within  30  days  of 
receipt  of  the  final  decision.  Any  request  for 
an  extension  of  the  SO^iay  appeal  period  will 
be  denied  by  the  contracting  officer.  In  the 
alternative,  the  contractor  may  elect  to 
proceed  under  the  Contract  Disputes  Act  of 
197a  41  U.S.C.  601-«13,  in  which  case,  you 
must  within  90  days  from  the  date  you 
receive  this  decision,  mail  or  otherwise 
hunish  written  notice  to  the  Board  of 
Contract  Appeals  and  provide  a  copy  to  the 
contracting  officer  from  whose  decision  the 
appeal  is  taken.  The  notice  shall  indicate  that 
an  appeal  is  intended,  reference  this  decision, 
and  identify  the  contract  by  number,  bistead 
of  appealing  to  the  Board  of  Contract 
Appeals,  you  may  bring  an  action  directly  in 
the  U.S.  Claims  Court  (except  as  provided  in 
the  Contract  Disputes  Act  of  1978.  41  U.S.C. 
B03,  regarding  Maritime  Contracts)  within  12 
months  of  the  date  you  receive  this  decision. 
If  you  appeal  to  the  Board  of  Contract 
Appeals,  you  may.  solely  at  your  election, 
proceed  under  the  Board's  small  claims 
procedure  for  claims  of  $10,000  or  less  or  its 
accelerated  procedure  for  claims  of  $50,000  or 
less. 

(e)  The  contracting  officer's  final 
decison  will  be  forwarded  to  the 
contractor  by  certified  mail,  return 
receipt  requested. 

833.212    Contrsctinfl  offlcsf's  duties  upon 
appeaL 

(a)  When  a  notice  of  appeal  in  any 
form  has  been  received  by  the 
contracting  officer,  that  officer  will 
endorse  thereon  the  date  of  mailing  (or 
date  of  receipt,  if  otherwise  conveyed) 
and  within  10  days,  will  forward  said 
original  notice  of  appeal  and  a  copy  of 
the  contracting  officer's  final  decision 
letter  to  the  Veterans  Administration 


Board  of  Contract  Appeals  (VABCA). 
Copies  of  the  notice  of  appeal  and  the 
final  decision  letter  will  be  transmitted 
concurrently  to  the  Director,  Office  of 
Procurement  and  Supply  (93)  and  the 
Assistant  General  Counsel  (025).  (In 
cases  of  construction  contracts 
administered  by  the  Office  of 
Construction,  copies  of  appeal  and  final 
decision  letter  need  not  be  transmitted 
to  the  Director,  Office  of  Procurement 
and  Supply  (93).) 

(b)  Within  20  days  of  receipt  of  an 
appeal,  or  advice  that  an  appeal  has 
been  filed,  the  contracting  officer  will 
assemble  and  transmit  to  the  VABCA. 
through  the  Office  of  General  Counsel 
(025),  an  appeal  file  consisting  of  all 
documents  pertinent  to  the  appeal, 
including: 

(1)  The  decision  and  findings  of  fact 
from  which  the  appeal  is  taken: 

PART  836— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

29.  The  table  of  contents  to  Part  836  is 
amended  by  revising  the  title  to  Subpart 
836.3  to  read  as  follows: 
»        •        •        »        * 
Subpart  836  J  Special  Aspects  of  Sealed 
Bidding  in  Coo^ruction  Contracting 


Subpart  836.3— {Amended] 

30.  Subpart  836.3  is  amended  by 
removing  the  words  "Formal 
Advertising",  which  appear  in  the  title, 
and  inserting  the  words  "Sealed 

Bidding". 

PART  842— CONTRACT 
ADMINISTRATION 

842.000    (Amendsdl 

31.  Section  842.000  is  amended  by 
removing  the  words  "formally 
advertised"  and  inserting  the  words 
"sealed  bid". 

PART  852-SOUCrrATlON 
PROVISIONS  AND  CONTRACT 
CLAUSES 

32.  Subpart  852.2  is  amended  by 
adding  852.233-2  to  read  as  follows: 

852.233-2    Servlcs  of  protest 

As  prescribed  in  833.106,  insert  the 
following  provisions  in  solicitations  for 
other  than  small  purchases: 
Sarvica  of  Protest  0«dy  1««5)  (Deviation  FAR 
52.23S-2) 

A  copy  of  any  protest,  as  defined  In  FAR 
33.101,  that  is  filed  with  the  GAO  (General 
Accounting  Office)  or  the  GSBCA  (General 
Services  Administration  Board  of  Contract 
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Appeals),  shall  be  served  on  the  contracting 

officer •*  and  the •"•.  The  copy  of 

any  such  protest  must  be  received  In  the 
offices  designated  above  on  the  same  day  a 
protest  is  filed  with  the  GSBCA,  or  within  1 
day  of  filing  a  protest  with  the  GAO.  (End  of 
Provision). 

'Insert  the  address  of  contracting  office  or 
refer  to  the  number  of  the  block  on  the 
standard  Form  33  or  1442,  etc..  where  the 
address  of  the  contracting  office  is  identified. 

*  ''.nsert  the  full  title  and  address  of  the 
appropriate  VA  Central  Office  activity 
designated  in  833.102. 

33.  In  852.236-88,  the  introductory 
paragraph,  introductory  paragraph  (a) 
and  the  title  to  the  clause  in  paragraph 
(a),  and  paragraph  (b)  and  paragraph  (a) 
of  the  clause  in  paragraph  (b)  are 
revised  to  read  as  follows: 

852.236-88    Contract  changes. 

The  clauses,  entitled  "Changes"  in 
FAR  52.243-4  and  "Differing  Site 
Conditions"  in  FAR  52.236-2  will  be 
supplemented  with  the  following  two 
clauses.  Both  clauses  shall  be  included 
in  the  contract.The  clause  in  paragraph 
(a)  of  this  section  will  apply  to 
negotiated  changes  exceeding  $500,000 
and  does  not  provide  ceiling  rates  for 
indirect  expenses.  Such  expenses  will 
be  included  as  part  of  the  submission  of 
certified  cost  and  pricing  data,  will  be 
negotiated  by  the  contracting  officer  and 
will  be  audited  in  accordance  with 
815.505-5.  When  the  negotiated  change 
will  be  less  than  $500,000  the  clause 
specified  in  paragraph  (b)  of  this  section 
will  apply.  Proposals  over  $100,000  and 
not  exceeding  $500,000  shall  be 
accompanied  by  certificates  of  current 
cost  or  pricing  data.  If  cost  and  pricing 
data  are  required  for  proposals  of 
$100,000  or  less,  the  contracting  officer 
may  require  that  it  be  certified  in 
accordance  with  FAR  15.804-2(a)(2).  It 
must  be  emphasized  that  the  indirect 
cost  rates  are  ceiling  rates  only,  and  the 
contracting  officer  will  negotiate  the 
indirect  expense  rates  within  the  ceiling 
limitations. 

(a)  Applicable  to  changes  costing  over 
$500,000: 

Changes— Supplement  (for  changes  costing 
over  $500,000  Quly  1S85) 

(b)  Applicable  to  changes  costing 
$500,000  or  less: 

Changes    Supplement  (for  changes  costing 
$5004MM  or  leas)  Quly  1985) 

The  clauses  entitled  "Changes"  in  FAR 
S2.243-4  and  "Differing  Site  Conditions"  in 
FAR  52.238-2  are  supplemented  as  follows: 

(a)  When  requested  by  the  contracting 
officer,  the  contractor  shall  submit  proposals 
for  changes  in  work  to  the  resident  engineer. 
Proposals,  to  t>e  submitted  within  30  calendar 


days  after  receipt  of  request  shall  be  in 
legible  form,  original  and  two  copies,  with  an 
itemized  breakdown  that  will  include 
material,  quantities,  unit  prices,  labor  costs 
(separated  into  trades),  construction 
equipment,  etc.  (Labor  costs  are  to  be 
identified  with  specific  material  placed  or 
operation  performed.)  The  contractor  must 
obtain  and  furnish  with  a  proposal  an 
intemized  breakdown  as  described  above, 
signed  by  each  subcontractor  participating  in 
the  change  regardless  of  tier.  When  certified 
cost  or  pricing  data  are  required  under  FAR 
15.804  for  proposals  over  $100,000,  the  cost  of 
pricing  data  shall  be  submitted  on  SF 1411, 
Contract  Pricing  Proposal  Cover  Sheet,  in 
accordance  with  FAR  15,804-6.  No  itemized 
breakdown  will  be  required  for  proposals 
amounting  to  less  than  $1,000. 
***** 

(FR  Doc.  86-14334  Filed  6-86;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

[Docltet  No.  HM-188B,  AdmL  No.  171-87] 

Transportation  of  Hazardous  Materials 
Between  the  United  States  and 
Canada;  Response  to  Petition  for 
Reconsideration 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACnON:  Final  rule;  Response  to  petition 
for  reconsideration. 

summary:  The  Research  and  Special 
Programs  Administration  (RSPA) 
recently  published  amendments  to  the 
Department  of  Transportation's 
Hazardous  Materials  Regulations  (HMR) 
in  order  to  permit  transportation  of 
hazardous  materials  between  the  United 
States  and  Canada,  with  certain 
conditions  and  limitations,  in 
accordance  with  the  recently  published 
Canadian  Transport  of  Dangerous 
Goods  Regulations  (TDG  Regulations), 
This  final  rule  promulgates  a  change  to 
those  amendments  in  response  to  a 
petition  for  reconsideration  submitted 
by  Air  Products  and  Chemicals,  Inc. 
EFFECTIVE  DATE:  July  1, 1986.  However, 
compliance  with  the  amendments 
published  herein  is  authorized 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT. 

Marilyn  Morris,  Regulations 
Development  Branch,  Office  of 
Hazardous  Materials  Transportation, 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Telephone:  (202)  426-2075. 


SUPPLEMENTARY  INFORMATION:  On 

October  11, 1985,  the  RSPA  published  a 
final  rule  in  the  Federal  Register  under 
Docket  No.  HM-188B  (50  FR  41518) 
which  permitted,  with  some  conditions 
and  limitations,  the  transport  of 
hazardous  materials  between  Canada 
and  the  United  States  in  conformance 
with  the  TDG  Regulations  recently 
published  by  Transport  Canada.  The 
amendments  to  the  HMR  published  in 
that  final  rule  imposed  no  requirements 
on  persons  offering  or  transporting 
hazardous  materials  and  were  intended 
only  to  grant  relief  to  such  persons  and 
to  facilitate  the  transport  of  hazardous 
materials  between  Canada  and  the 
United  States  by  allowing,  under  certain 
conditions,  hazardous  materials  to  be 
transported  within  the  United  States  in 
conformance  with  the  TDG  Regulations. 

On  November  12, 1985,  the  RSPA 
received  a  petition  for  reconsideration 
of  this  final  rule  filed  in  accordance  with 
the  provisions  of  49  CFR  106.35.  The 
petitioner.  Air  Products  and  Chemicals, 
Inc.  (APCI),  contends  that  the  RSPAs 
failure  to  fully  recognize  the  TDG 
Regulations  for  certain  hazardous 
materials  moving  within  the  United 
States  en  route  to  Canada  constitutes  an 
unnecessary  burden  on  United  States 
shippers  and  requested  that  the  final 
rule  be  amended  to  grant  "full 
reciprocity"  to  the  TDG  Regulations  by 
permitting  compliance  with  the  TDG 
Regulations  in  lieu  of  the  provisions  of 
the  HMR  for  the  shipment  to  Canada  of 
hazardous  materials  classed  in 
Divisions  2.3  and  2.4  (i.e.  poison  gases 
and  corrosive  gases,  respectively)  of  the 
TDG  Regulations.  On  December  27. 
1985.  the  RSPA  published  a  notice  in  the 
Federal  Register  (50  FR  52925)  which 
requested  comments  on  this  petition  for 
reconsideration. 

A  total  of  eight  comments  were 
received  in  response  to  the  request  for 
comment  on  the  APCI  petition.  All  of  the 
commenters  but  one  supported  the  APCI 
petition  for  essentially  the  same  reasons 
stated  in  the  petition. 

The  majority  of  the  commenters 
supporting  the  APCI  petition  joined 
APCI  in  criticizing  the  RSPA  for  failing 
to  grant  "full  reciprocity"  to  the  TDG 
Regulations  in  promulgation  of  the  final 
rule  under  this  docket.  The  RSPA 
believes  that  comments  in  response  to 
these  criticisms  are  v  arranted. 
Webster's  Dictionary  defines 
"reciprocity"  as  follows:  "a  recognition 
by  one  of  two  countries  or  institutions  of 
the  validity  of  licenses  or  privileges 
issued  by  the  other".  This  has  been 
RSPA's  understanding  of  the  meaning  of 
the  word  "reciprocity"  and  this 
definition  is  consistent  with  the 
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relationship  between  Canadian  and 
United  States  hazardous  materials 
transport  regulations  that  existed  prior 
to  the  implementation  of  the  TDG 
Regulations.  Under  this  relationship, 
very  simply,  the  United  States 
recognized  the  Canadian  regulations 
and  Canada  recognized  the  United 
States  regulations. 

The  RSPA  wishes  to  emphasize  that, 
in  the  case  of  materials  classed  in 
Divisions  2.3  and  2.4  of  the  TDG 
Regulations,  the  Tmal  rule  published 
under  this  docket  c/Zc/ grant  full 
reciprocity  to  the  TDG  Regulations,  and 
in  fact  went  beyond  granting  fub 
reciprocity.  These  amendments 
permitted  certain  northbound  shipments 
to  be  labeled  and  placarded  in 
accordance  with  the  TDG  Regulations 
thereby  minimizing  difficulties  that 
would  have  been  encountered  as  a 
result  of  the  need  to  change  labels  and 
placards  at  the  border  in  order  to  bring 
shipments  into  compliance  with  the 
TDG  Regulations  before  entering 
Canada.  The  problems  cited  by  APCI  in 
their  petition  are,  therefore,  not  in  the 
view  of  the  RSPA  due  to  a  failure  of  the 
United  States  to  grant  reciprocal 
recognition  of  the  Canada  regiilations. 
but  rather  are  due  to  the  fact  that 
Transport  Canada  did  not  grant  full 
recognition  to  the  United  States 
regulations  for  all  shipments  moving 
into  Canada.  In  this  regard  it  could  be 
argued  that  the  APCI  petition  should 
more  appropriately  have  been  filed  with 
Transport  Canada  rather  than  with  the 
RSPA.  In  any  event,  for  the  foregoing 
reasons,  the  RSPA  does  not  accept  the 
arguments  forwarded  by  many  of  the 
commenters  that  the  RSPA  had  failed  to 
grant  "full  reciprocity"  with  the  TDG 
Regulations  as  the  basis  for  taking  any 
positive  action  on  the  APCI  petition. 

While  the  RSPA  accepts  the  APCI's 
argument  that  some  burden  is  placed  on 
a  shipper  when  di^erences  in 
regulations  require  additional  shipping 
paper  descriptions  and  additional 
package  markings,  the  RSPA  also  agrees 
with  many  of  the  points  raised  by  the 
Association  of  American  Railroads 
(AAR)  in  their  comments  in  opposition 
to  the  APCI  request.  In  particular,  the 
AAR  notes  that  granting  the  APCI 
petition  would  make  it  impossible,  or 
certainly  very  di^icult.  for  the 
originating  rail  carrier  to  carry  out  an 
acceptance  check  of  the  cargo  since  the 
proper  shipping  name  appearing  on  the 
shipping  paper  would  not  appear  in  the 
Hazardous  Materials  Table  (49  CFR 
172.101).  Furthermore,  the  RSPA 
believes  that  the  situation  would  be 
made  even  more  complicated  for  the 
originating  carrier  in  the  United  States  if 


the  hazard  class  shown  on  the  shipping 
paper  did  not  even  exist  in  the 
classification  system  used  in  the  HMR 
(e.g.  Division  2.4 — corrosive  gas). 

With  regard  to  shipping  paper  entries, 
the  APCI  petition,  and  many  of  the 
comments  received,  suggest  that  the 
TDG  Regulations  provide  no  recognition 
whatsoever  of  the  shipping  paper 
required  by  the  HMR  for  gases  classed 
in  Division  2.3  or  2.4  by  the  TDG 
Regulations.  This  is  untrue.  Part  IV, 
paragraph  4.2  of  the  TDG  Regulations  in 
fact  fully  recognizes  the  shipping  paper 
required  by  the  HMR  for  a  gas  classed 
in  Division  2.3  or  2.4  by  the  TDG 
Regulations  provided  that  the  shipping 
paper  also  contains  the  proper  shipping 
name  and  hazard  class  prescribed  for 
the  gas  in  the  TDG  Regulations.  While 
the  RSPA  acknowledges  the  need  to 
provide  such  additional  information  on 
the  shipping  paper,  this  additional 
requirement  of  the  TDG  Regulations  can 
hardly  be  considered  to  impose  an 
unwarranted  burden  on  the  shipper. 
Furthermore,  in  light  of  the  comments 
submitted  by  the  AAR,  the  RSPA 
believes  that  retention  of  the  DOT 
proper  shipping  name  and  hazard  class 
is  necessary  in  order  for  the  originating 
carrier  to  fulfill  his  responsibilities  in 
accepting  the  cargo.  For  these  reasons, 
the  RSPA  has  decided  to  make  no 
change  to  the  regulations  concerning 
shipping  papers  in  response  to  the  APCI 
petition. 

Concerning  the  marking  of 
packagings,  the  RSPA  agrees  with  the 
statements  in  the  APCI  petition  that  the 
application  of  dual  markings,  or  the 
need  to  change  markings  at  the  border, 
does  impose  an  unwarranted  burden  on 
shippers.  This  is  particularly  true  for 
large  transport  units  such  as  portable 
tanks,  cargo  tanks  and  tank  cars.  It  was 
for  similar  reasons  that  the  RSPA 
decided  in  the  publication  of  the  final 
rule  to  allow  gases  classed  in  divisions 
2.3  or  2.4  of  the  TDG  Regulations  to  be 
placarded  and  labeled  with  the 
Canadian  placards  and  labels  from  their 
point  of  origin  in  the  United  States  when 
they  are  being  transported  into  Canada. 
The  RSPA  believes  that  an  authorization 
to  mark  packagings  with  the  proper 
shipping  name  and  identification 
number  required  by  the  TDG 
Regulations  from  point  of  origin  in  the 
United  States  would  neither  compromise 
safety  nor  result  in  confusion  for  the 
originating  carrier  provided  that  the 
shipping  paper  contains  an  indication 
that  the  markings  have  been  applied  for 
the  purposes  of  transport  to  Canada. 
The  final  rule  previously  published 
provided  that  such  a  statement  be 
included  on  the  shipping  paper  when  the 


Canadian  corrosive  and  poison  gas 
labels  and  placards  were  applied  at 
point  of  origin  in  the  United  States  and 
the  RSPA  notes  that  none  of  the 
comments  submitted  took  issue  with 
that  provision. 

The  RSPA  believes  that  authorizing 
use  of  the  required  Canadian  marking 
from  point  of  origin  in  the  United  States 
would  not  compromise  safety  because 
the  DOT  Emergency  Response  Guide 
(ERG)  already  includes  the  proper 
shipping  names  and  identification 
numbers  for  these  gases  and  would 
enable  appropriate  emergency  response 
actions  to  be  initiated  based  on  package 
markings.  Although  the  shipping  paper 
would  contain  both  the  DOT  and 
Canadian  proper  shipping  names  and 
identification  numbers,  the  Canadian 
information  will  be  clearly  identified  as 
being  included  for  the  purposes  of 
shipment  to  Canada  which  should 
alleviate  any  possible  confusion  on  the 
part  of  emergency  responders. 
Furthermore,  the  RSPA  believes  that 
even  if  the  Canadian  information  on  the 
shipping  paper  is  used  to  initiate 
response  actions,  the  format  and  content 
of  the  ERG  will  ensure  that  the 
recommended  response  actions  will  be 
no  less  appropriate  than  those  that 
would  be  recommended  if  the  DOT 
proper  shipping  name  and  identification 
number  are  used  in  accessing 
information  in  the  ERG. 

With  regard  to  the  issues  raised  by 
the  AAR  in  their  comments,  the  RSPA  is 
of  the  opinion  that  the  authorization  to 
use  the  Canadian  proper  shipping  name 
and  identification  number  in  package 
markings  will  not  preclude  the 
originating  carrier  from  performing  an 
acceptance  check  of  the  cargo.  As  long 
as  the  shipping  paper  includes  both  the 
basic  description  required  by  the  DOT 
regulations  and  the  proper  shipping 
name  and  hazard  class  as  required  in 
the  TDG  Regulations,  the  carrier  will 
still  be  able  to  verify  the  correctness  of 
the  packaging,  marking,  labeling  and 
placarding  of  the  shipment. 

For  the  foregoing  reasons,  the  RSPA 
has  accepted  the  suggestions  regarding 
the  marking  of  packagings  in  the  APCI 
petition,  and  is  amending  S  171.12a(c)  to 
allow  the  transport  of  packagings 
marked  with  the  proper  shipping  name 
and  identification  number  required  by 
the  TDG  Regulations  from  their  point  of 
origin  in  the  United  States  into  Canada 
provided  that  the  shipping  paper 
contains  an  indication  that  these 
markings  have  been  applied  for  the 
purpose  of  transport  to  Canada. 
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Administrative  Notices 

A.  Executive  Order  12291 

The  RSPA  has  determined  that  the 
effect  of  this  final  rule  will  not  meet  the 
criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and  is.  therefore, 
not  a  major  rule.  This  is  not  a  significant 
rule  under  DOT  regulatory  procedures 
(44  FR  11034)  and  requires  neither  a 
Regulatory  Impact  Analysis  nor  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(49  use.  4321  et  seq.).  The  original 
regulatory  evaluation  is  available  for 
review  in  the  Docket. 

B.  Impact  on  Small  Entities 

Based  on  limited  information 
concerning  the  size  and  number  of 
entities  likely  to  be  affected,  I  certify 
that  this  final  rule  will  not,  as 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Imports,  Incorporation 
by  reference. 

In  consideration  of  the  foregoing,  49 
CFR  Part  171  is  amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS  AND  DEFINITIONS 

1.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803, 1804. 1808;  49 
CFR  1.53.  unless  otherwise  noted. 

2.  Paragraph  (c)  of  §  171.12a  is  revised 
to  read  as  follows: 

§  171.12a    Canadian  shipments  and 

pacltaglngs. 

.         *         *        *        • 

(c)  Notwithstanding  the  requirements 
of  Part  172  of  this  subchapter,  a 
hazardous  material  included  in  Division 
3  or  4  of  Class  2  of  the  TDG  Regulations 
may  be  transported  from  its  point  of 
origin  in  the  United  States  to  Canada,  or 
through  the  United  States  en  route  to  q 
point  in  Canada,  if — 

(1)  The  package  is  marked  with  the 
proper  shipping  name  and  identification 
number,  and  the  freight  container  is 
marked,  when  appropriate,  with  the 
identification  number,  as  required  by  the 
TDG  Regulations; 

(2)  The  package  is  labeled,  and  the 
freight  container,  motor  vehicle  or  rail 
car  is  placarded,  as  required  by  the  TDG 
Regulations:  and, 

(3)  The  shipping  paper  contains  an 
indication  that  these  markings,  labels 
and  placards  have  been  applied  in 


conformance  with  this  paragraph  for  the 
purpose  of  transport  to  Canada. 

*        «        *        *        • 

Issued  in  Washington.  DC  on  June  17, 1986 
under  authority  delegated  in  49  CFR  Part  1, 
Appendix  A. 
M.  Cynthia  Douglass. 
Administrator.  Research  and  Special 
Programs  Administration. 
[FR  Doc.  86-14277  Filed  6-24-86;  8:45  am) 
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49  CFR  Parts  171, 172  and  174 

(Docket  No.  HM-180,  AmdL  Nos.  171-88 
172-104  and  174-60] 

Placarding  of  Tank  Cars  Which 
Contain  Hazardous  Material  Residue; 
Disposition  of  Petitions  for 
Reconsideration 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule;  disposition  of 
petitions  for  reconsideration. 

summary:  This  final  rule  amends  the 
Department's  Hazardous  Materials 
Regulations  (HMR)  by  changing  the 
definition  of  "residue"  which  was 
promulgated  in  a  final  rule  under  Docket 
HM-180  on  September  26, 1985  [50  FR 
39005).  Other  changes  are  also  being 
made  to  the  final  rule  of  HM-180  and  the 
HMR  for  clarification  and  to  promote 
compliance.  The  amendments  contained 
in  this  rule  serve  as  RSPA's  response  to 
eight  petitions  for  reconsideration  which 
were  filed  as  a  result  of  the  HM-180 
final  rule. 

EFFECTIVE  DATE:  October  1, 1988. 
However,  compliance  with  the 
regulations  as  amended  herein  is 
authorized  immediately. 

FOR  FimTHER  INFORMATION  CONTACT: 

Lee  Jackson,  Standards  Division,  Office 
of  Hazardous  Materials  Transportation. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Telephone  (202)  755-4990. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  March  17, 1986,  RSPA  published  a 
notice  of  proposed  rulemaking 
pertaining  to  disposition  of  petitions  for 
reconsideration  (51  FR  9079).  This  notice 
was  prepared  in  response  to  eight 
petitions  for  reconsideration  which  were 
filed  as  a  result  of  a  final  rule  issued 
under  Docket  HM-iaO  that  was 
published  on  September  28. 1985  (50  FR 
39005).  That  final  rxile  amended  by  the 
HMR  by  changing  the  placarding  and 
shipping  paper  requirements  for 
"empty"  tank  cars  which  contain 
residues  of  hazardous  materials.  Under 


the  final  rule  of  Docket  HM-180.  a 
quantitative  definition  of  what 
constitutes  a  residue  was  adopted. 
Further,  the  applicable  regulations  in 
Parts  172  and  174  were  also  revised  to 
reflect  other  amendments  which  were 
made  in  that  final  rule. 

In  the  March  17, 1986  notice,  RSPA 
proposed  to  redefine  "residue"  by 
restricting  the  applicability  of  the 
definition  to  liquids  and  expanding  the 
quantitative  limitation  from  3%  to  4% 
with  a  measurement  tolerance  of  plus  or 
minus  one  percent.  RSPA  believed  that 
by  raising  the  percentage  of  residue 
which  may  remain  in  a  tank  car  and 
providing  a  tolerance  of  plus  or  minus 
one  percent,  shippers  should  have  less 
difficulty  in  complying  with  the  rule. 
RSPA  also  believed  that  adopting  a 
quantitative  limitation  was  important  in 
order  to  make  the  rule  effective.  RSPA 
invited  the  public  to  submit  comments 
concerning  the  expanded  "residue" 
definition.  RSPA  requested  that 
comments,  as  a  minimum,  address  the 
maximum  amount  of  residue  which  can 
safely  remain  in  a  tank  car  placarded 
with  the  RESIDUE  placard. 

In  addition  to  requesting  comments 
regarding  the  definition  of  "residue", 
RSPA  stated  in  the  notice  that  some  of 
the  comments  received  from  the 
petitioners  pointed  out  how  inconsistent 
it  was  to  require  tank  cars  which 
contain  combustible  liquid  residue  to 
remain  placarded  as  full  loads. 
Currently,  tank  cars  which  contain 
residue  of  hazardous  material  must 
display  the  appropriate  RESIDUE 
placards  unless  (1)  the  tank  car  contains 
the  residue  of  a  combustible  liquid,  or 
(2)  the  tank  car  is  reloaded  with  a  non- 
hazardous  material,  or  (3)  the  tank  car  is 
sufficiently  cleaned  of  residue  and 
purged  of  vapor  to  remove  any  potential 
hazard.  Tank  cars  which  contain  residue 
of  a  combustible  liquid  must  continue  to 
display  COMBUSTIBLE  placards.  In 
view  of  the  comments  received  by  the 
petitioners  and  to  promote  consistency 
in  the  regulations,  RSPA  proposed  in  the 
notice  to  require  the  use  of  RESIDUE 
placards  on  those  tank  cars  which 
contain  combustible  liquid  residue. 
RSPA  also  proposed  to  amend  S  174.93 
so  that  tank  cars  containing  combustible 
liquid  residue  would  be  excepted  from 
the  train  placement  requirements. 

RSPA  proposed  to  revise  paragraph 
(c)  of  i  172.334  to  prohibit  the  display  of 
identification  numbers  on  subsidiary 
placards  such  as  the  POISON  placard 
required  by  S  172.505.  Commenters  were 
also  asked  to  address  the  placarding 
requirements  for  tank  cars  that  carry 
residues  of  hazardous  materials  which 
meet  the  criteria  specified  in  the  new 


23076        Federal  Register  /  Vol.  51,  No.  122  /  Wednesday.  June  25.  1986  /  Rules  and  Regulations 


§  173.3a  pertaining  to  inhalation  toxicity. 
As  of  May  1, 1986.  tank  cars  loaded  with 
hazardous  materials  which  exhibit  that 
criteria  must  display  the  POISON 
placards  required  by  S  172.505  as  well  as 
the  primary  placards  required  by 
9 172.504.  When  unloaded,  all  tank  cars 
containing  residues,  except  explosives, 
poison  gas,  or  radioactive  material,  must 
have  all  placards,  including  the  POISON 
placards  required  by  S  172.505,  reversed 
or  changed,  as  appropriate,  to  RESEDUE 
placards.  RSPA  requested  comments 
and  suggestions  on  alternate  or 
preferred  placarding  methods  that  could 
be  employed  when  placarding  tank  cars 
that  contain  a  residue  of  materials 
which  exhibit  inhalation  toxicity.  RSPA 
also  proposed  to  make  other  changes  to 
the  regulations  for  clarification  and 
consistency. 

U.  Response  to  Comments  Made  to  the 
Notice 

RSPA  received  twenty  four  comments 
to  the  NPRM.  Comments  were  received 
from  various  chemical  companies, 
several  oil  companies,  two  railroads  and 
their  association  and  the  Hazardous 
Materials  Advisory  Council.  A  large 
number  of  these  commenters  were 
opposed  to  RSPA  adopting  a 
quantitative  definition  for  "residue".  In 
addition  to  these  comments,  a  few  of  the 
commenters  urged  RSPA  to  develop  a 
separate  and  distinct  placard  for  those 
materials  which  exhibit  inhalation 
toxicity.  Several  commenters  stated  that 
the  size  of  the  word  "RESIDUE"  on  the 
RESIDUE  placard  was  too  large  and 
was  obscured  by  the  placard  holder. 
Based  on  the  regulatory  changes  which 
were  being  made  in  the  rule, 
commenters  requested  a  one  year 
extension  of  the  mandatory  compliance 
date  of  October  1, 1986.  Discussion  of 
these  points  as  well  as  RSPA  response 
to  each  of  these  comments  follows. 

Definition  of  Residue 

RSPA  proposed  on  March  17, 1986.  (51 
FR  9079)  to  redefine  "residue".  RSPA 
expanded  the  quantitative  limitation  in 
the  definition  contained  in  the  final  rule 
from  3%  to  4%,  allowing  a  tolerance  of 
±1%.  Our  intent  was  to  provide 
shippers  greater  flexibility  in  complying 
with  the  rule.  Although  RSPA 
recognized  that  it  would  be  difficult  to 
accurately  determine  exactly  the 
amount  of  residue  which  remains  in  a 
tank  car  after  unloading.  RSPA  believed 
that  safety  would  be  enhanced  by 
adopting  a  quantitative  definition.  At 
the  very  least,  emergency  responders 
would  have  a  benchmark  on  which  to 
base  their  decisions,  should  an  incident 
occur  that  involved  a  tank  car  which 


contained  only  the  residue  of  a 
hazardous  material. 

The  majority  of  comments  RSPA 
received  stated  that  there  was  no  need 
for  a  quantitative  definition  for 
"residue".  Commenters  stated  that  aside 
from  it  being  difficult  to  determine 
exactly  how  much  residue  remains  in  an 
unloaded  tank  car.  firefighters  would 
follow  the  same  procedures  regardless 
of  the  amount  of  residue  in  a  tank  car. 
One  commenter  stated  that  it  is  too 
difficult  to  establish  a  volumetric 
dividing  line  between  "full"  and 
"residue"  for  safety  purposes,  because 
the  hazard  posed  by  a  given  material 
varies  both  by  the  hazard  class  of  the 
material  and  the  quantity  of  material 
present.  A  few  commenters  also 
suggested  that  RSPA  eliminate  the  plus 
or  minus  allowance  from  the  definition 
of  "residue"  because  there  was  no  need 
for  the  definition  to  contain  such  an 
allowance. 

Based  on  the  comments  received 
concerning  the  definition  of  "residue" 
and  recognizing  the  difficulty  in 
determining  the  exact  amount  of  residue 
which  remains  in  a  tank  car  once  it  is 
unloaded.  RSPA  has  decided  to  adopt 
the  definition  for  "residue"  which  was 
proposed  in  the  comments  submitted  by 
E.I.  du  Pont  de  Nemours.  The  new 
definition  does  not  quantitatively 
specify  the  amount  of  residue  which 
may  remain  in  a  tank  car  which  displays 
the  RESIDUE  placard.  The  new 
definition  for  "residue"  states  that 
"Residue  means  the  hazardous  material 
remaining  in  a  packaging,  including  a 
tank  car,  after  its  contents  have  been 
unloaded  to  the  maximum  extent 
practicable  and  before  the  packaging  is 
either  refilled  or  cleaned  of  hazardous 
material  and  purged  to  remove  any 
hazardous  vapors". 

Special  Placement  Requirements  for 
Placards 

Three  commenters  proposed  that 
RSPA  establish  special  placement 
requirements  for  placards,  i.e. 
standardizing  the  location  of  the 
primary  and  subsidiary  placards. 
Commenters  stated  that  such  a  system 
is  necessary  because  of  the  multiple 
placarding  requirements  of  HM-196  and 
the  new  Canadian  regulations  which 
require  the  use  of  multiple  placards  for 
certain  commodities.  It  was  felt  that 
with  these  new  requirements, 
emergency  response  efforts  may  be 
hampered  by  confusion  between  the 
primary  and  secondary  hazards. 
Therefore,  it  was  suggested  by  these 
commenters  that  the  primary  hazard 
placard  always  be  displayed  to  the  left 
of  any  required  subsidiary  placard. 


RSPA  believes  that  imposing  a  special 
placard  placement  requirement  may  be 
necessary  if  problems  are  encountered 
discriminating  between  the  primary  and 
subsidiary  placard,  however,  RSPA 
questions  the  need  at  this  time  to 
establish  such  a  system.  We  have  not 
been  made  aware  of  any  problems  or 
incidents  that  have  taken  place  which 
can  be  attributed  to  confusion  occurring 
between  the  placement  of  the  primary 
and  subsidiary  hazard  placards. 
Therefore.  RSPA  is  not  imposing  any 
additional  placement  requirements  on 
primary  and  subsidiary  placards  in  this 
rule. 

Placarding  Materials  Which  Exhibit  a 
Poison-Inhalation  Hazard 

For  those  materials  which  exhibit  a 
Poison-inhalation  hazard  (S  173.3a], 
several  commenters  suggested  that 
RSPA  develop  a  separate  and  distinct 
placard  or  marking  which  accurately 
communicates  to  U»e  public  that  such  a 
hazard  is  present.  It  was  stated  that 
while  training  and  education  of 
emergency  response  personnel  is 
helpful,  there  will  still  be  confusion 
under  the  current  system  as  to  whether 
or  not  a  material  exhibits  an  inhalation 
hazard.  This  is  essentially  true  for 
materials  in  tank  cars  which  satisfy  the 
definition  for  a  Poison  B  and  also 
exhibit  a  Poison-inhalation  hazard. 
Under  HM-196,  duplication  of  POISON 
placards  is  not  required.  Therefore,  use 
of  the  primary  POISON  placard  satisfies 
the  subsidiary  placarding  requirement  of 
S  172.505.  Commenters  pointed  out  that 
unless  there  is  a  method  developed  to 
easily  identify  those  materials  which 
exhibit  a  Poison-inhalation  hazard, 
especially  when  Poison  B  materials  are 
present,  tfie  emergency  responders  will 
have  no  way  of  knowing  if  a  material 
presents  a  Poison-inhalation  hazard. 

RSPA  acknowledges  that 
establishment  of  a  separate  or  distinct 
placard  or  marking  for  materials  which 
exhibit  an  inhalation  hazard  may  be 
necessary,  however.  RSPA  believes  that 
establishment  of  such  a  placard  is 
beyond  the  scope  of  this  rulemaking. 
Further,  in  developing  a  new.  distinct 
placard  for  materials  which  exhibit  an 
inhalation  hazard,  a  consideration  must 
be  given  to  the  format  of  labels  as  well 
as  5ie  potential  for  conflict  with  existing 
international  requirements.  For  these 
reasons.  RSPA  believes  that  it  would  be 
inappropriate  to  establish  such  a 
placard  in  this  rulemaking. 

Lettering  Size  of  the  Word  "RESIDUE" 
on  the  Placard 

RSPA  received  three  comments  which 
stated  that  the  size  of  the  lettering  of  the 
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word  "RESIDUE"  on  the  placard  should 
be  changed  in  1  inch  rather  than  iVi 
inches  because  the  word  "RESIDUE" 
was  obscured  by  the  placard  holder. 
RSPA  agrees  with  these  commenters. 
RSPA  never  intended  for  the  word 
"RESIDUE"  to  be  partially  underneath 
the  lower  cross  bar  of  the  placard 
holder.  This  is  why  both  §  172.525  and 
Appendix  B  to  Part  172  only  require  the 
letters  to  be  "approximately"  1  Vi  inches 
(40mm]  high.  Further,  since  the 
RESIDUE  placard  is  the  only  placard 
which  has  lettering  in  the  lower  triangle 
of  the  placard,  RSPA  did  not  believe 
that  the  RESIDUE  placard  could  be 
confused  with  any  other  placard. 
Nevertheless,  in  view  of  the  comments 
RSPA  received  on  this  point,  and  to 
ensure  by  that  the  word  "RESIDUE" 
appears  on  the  placard  clearly  and 
unobscured  by  the  placard  holder.  RSPA 
is  changing  the  size  of  the  lettering  for 
the  word  "RESIDUE"  to  1  inch. 

RSPA  realizes  that  since  the  use'of 
RESIDUE  placards  with  iVi  inch 
lettering  has  been  authorized  since 
November  1. 1985,  there  may  be  stocks 
of  these  placards  on  hand.  Therefore, 
RSPA  is  authorizing  the  use  of  RESIDUE 
placards  that  have  1 V4  inch  lettering 
until  July  1, 1987.  On  that  date,  the  use  of 
RESIDUE  placards  with  1  inch  lettering 
will  be  mandatory. 

Combustible  Residue  Placard 

In  the  notice,  RSPA  proposed  to 
require  the  use  of  RESIDUE  placards  on 
tank  cars  which  contain  residues  of 
combustible  liquids.  Two  commenters 
suggested  that  if  a  COMBUSTIBLE 
RESIDUE  placard  is  required,  it  should 
be  different  from  the  other  RESIDUE 
placards  so  RESIDUE  placards  for 
combustible  liquids  would  not  be 
confused  with  other  RESIDUE  placards 
(especially  the  FLAMMABLE  RESIDUE 
placard).  RSPA  does  not  believe  that 
taking  such  action  is  necessary  because 
the  bottom  triangle  of  the 
COMBUSTIBLE  RESIDUE  placard  will 
always  be  white  with  the  word 
"RESIDUE"  in  black  letters.  The  bottom 
triangle  of  the  other  RESIDUE  placards 
(including  the  FLAMMABLE  RESIDUE 
placard]  will  t>e  black  with  the  word 
"RESIDUE"  in  white  letters.  With  these 
differences,  there  should  not  be  any 
confusion  between  the  COMBUSTIBLE 
RESIDUE  placard  and  the  other 
RESIDUE  placards.  Therefore,  no 
change  has  been  made  to  the 
COMBUSTIBLE  RESIDUE  placard  that 
was  proposed  in  the  notice.  It  use  is 
required  on  tank  cars  which  contain  the 
residues  of  combustible  liquids. 

The  Norfolk  Southern  Corporation 
and  the  Association  of  American 
Railroads  contended  that  in  the  past 


tank  cars  which  contained  residues  of 
combustible  liquids  required  no 
placards.  RSPA  diagrees.  Prior  to  the 
promulgation  of  HM-180,  tank  cars 
containing  combustible  liquids  were 
required  to  be  placarded  with 
COMBUSTIBLE  placards  and  shipping 
papers  were  required.  When  unloaded, 
these  tank  cars  were  still  required  to 
display  COMBUSTIBLE  placards  and 
have  accompanying  shipping  papers. 
This  is  supported  by  the  provisions  of 
both  §  172.510(c]  and  §  174.25(c).  These 
sections  prohibited  the  display  of 
EMPTY  placards  on  tank  cars  which 
contain  only  the  residue  of  a 
combustible  liquid  and  prohibited  the 
used  of  the  words  "Empty"  or  "Empty: 
Last  Contained"  on  the  shipping  papers 
of  those  tank  cars  which  last  contained 
combustible  liquids.  These  sections  did 
not  state  that  the  use  of  COMBUSTIBLE 
placards  and  shipping  papers  were  no 
longer  required.  RSPA  understands  that 
the  rail  industry  may  have  interpreted 
these  exceptions  to  imply  that  no 
placards  or  shipping  papers  were 
required  for  unloaded  (empty)  tank  cars 
which  last  contained  combustible 
liquids.  This  interpretation  was 
incorrect.  RSPA  finds  nothing  in  the 
regulations  or  the  administrative  record 
which  indicates  that  tank  cars  which 
contain  combustible  liquid  residues  are 
currently  excepted  from  the 
requirements  to  have  shipping  papers 
and  to  display  the  COMBUSTIBLE 
placards  required  by  §  172.504  (see  also 
§  173.118a).  Nevertheless,  to  promote 
consistency  in  the  regulations  and  to 
enhance  safety,  the  requirements 
contained  in  this  rule  specify  that  a  tank 
car  which  contains  the  residue  of  a 
combustible  liquid  must  have  shipping 
papers  and  the  basic  description  on  the 
shipping  papers  must  include  the  words 
"RESIDUE:  Last  Contained".  Further, 
tank  cars  which  contain  combustible 
liquid  residue  must  display  RESIDUE 
placards. 

Mandatory  Compliance  Date 

Several  commenters  requested  that 
RSPA  extend  for  one  year  the 
mandatory  compliance  date  for  the  rules 
promulgated  in  HM-180.  Specifically, 
the  Norfolk  Southern  Corporation  urged 
RSPA  to  defer  all  of  the  RESIDUE 
placard  requirements  and  corollary 
shipping  paper  requirements.  They 
stated  that  this  extension  was  needed 
because  of  the  uncertainty  as  to  the 
status  of  the  RESIDUE  placarding 
requirements  until  the  issuance  of  the 
March  17, 1986  notice,  the  possible 
creation  and  issuance  of  a  new.  more 
unique  COMBUSTIBLE  RESIDUE 
placard,  and  the  change  that  must  be 
made  to  the  size  of  the  lettering  of  the 


word  "RESIDUE"  on  the  RESIDUE 
placard.  They  also  stated  that  this 
extension  was  needed  to  allow  ample 
time  for  training  and  compliance 
planning. 

RSPA  believes  that  delaying  the 
effective  date  of  the  rule  for  one  year  .8 
unnecessary.  The  only  change  being 
made  to  shipping  papers  by  the  rule 
other  than  changing  the  word  "empty" 
to  "residue",  is  that  §  174.25(c)  now 
requires  the  shipping  papers  (billing)  for 
tank  cars  which  contain  the  residue  of  a 
combustible  liquid  to  contain  the  words 
"RESIDUE:  Last  contained  ♦  •  *  ". 
Previously.  S  174.25(c)  did  not  require 
the  shipping  paper  (billing]  for  tank  cars 
containing  combustible  liquid  residue  to 
show  the  words  "Empty"  or  "Empty: 
Last  Contained:".  As  we  have 
previously  stated,  there  has  always  been 
a  requirement  for  shipping  papers  to 
accompany  all  tank  cars  which  contain 
residues.  Further,  RSPA  does  not  believe 
there  is  a  need  to  establish  a  more 
unique  COMBUSTIBLE  RESIDUE 
placard.  Regarding  the  change  being 
made  to  the  specification  (size)  of  the 
word  "RESIDUE"  on  the  placard,  RSPA 
beUeves  adequate  time  (more  than  a 
year)  is  being  provided  for  depletion  of 
on-hand  stocks  of  RESIDUE  placards 
with  iVi  inch  lettering  and  procurement 
of  new  placards.  Although  changes  are 
being  made  to  the  definition  of  "residue" 
by  eliminating  the  quantitative  levels 
specified,  this  new  definition  should  not 
impose  any  additional  operational 
requirements  on  shippers  and  carriers. 
In  addition,  RSPA  believes  that 
providing  a  grace  period  of  one  year 
before  the  mandatory  compliance  date 
of  July  1. 1986  provides  ample  time  for 
shippers  and  carriers  to  deplete  their  on 
hand  stocks  of  RESIDUE  placards  with 
iVi  inch  lettering.  Therefore,  the 
amendments  contained  in  this  rule  are 
effective  October  1, 1986.  However, 
compliance  with  the  regulations  as 
amended  herein  is  authorized 

immediately.  Use  of  RESIDUE  placards 
with  1  ^/t  inch  lettering  is  authorized  until 

July  1. 1987. 

Subsidiary  Risk  Placard 

RSPA  also  received  two  comments 
which  stated  that  the  subsidiary  risk 
placard  should  not  be  reversed  to  a 
RESIDUE  placard  when  a  tank  car  is 
unloaded.  In  effect,  both  commenters 
believed  that  the  ability  to  communicate 
the  hazard  of  inhalation  toxicity  would 
be  lost  by  subjecting  materials  regulated 
under  HM-196  to  the  residue  placarding 
requirements  of  HM-180.  One  of  these 
commenters  pointed  out  that  it  would  be 
possible  to  use  permanent  adhesive 
placards  for  the  supplementary  POISON 
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placards  if  these  placards  permanently 
read  POISON.  It  was  stated  that  if  the 
supplementary  placards  are  required  to 
be  changed  or  reversed  to  RESIDUE 
placards,  it  will  be  necessary  to  install 
additional  placard  holders.  Both 
commenters  stressed  how  important  it  is 
to  communicate  the  unique  hazard  of 
materials  which  exhibit  an  inhalation 
toxicity  hazard  (§  173.3a). 

RSPA  believes  that  the  subsidiary  risk 
placard  required  by  S  172.505  should  be 
reversed  or  changed  to  a  RESIDUE 
placard  when  a  tank  car  has  been 
unloaded  and  only  contains  residue. 
This  will  communicate  with  greater 
certainty  the  fact  that  only  the  residue  of 
a  material  remains  in  the  tank  car  and 
will  ensure  that  the  RESIDUE  placard 
requirements  for  all  materials  remain 
consistent. 

III.  Review  by  Sections 

1.  Section  171.8  is  revised  by 
amending  the  definition  of  "residue". 
The  definition,  as  amended,  does  not 
specify  quantitatively  the  amount  of 
hazardous  material  residue  which  may 
remain  in  a  tank  car  placarded  with 
RESIDUE  placards. 

2.  Paragraph  (c)  of  S  172.334  is  revised 
to  prohibit  the  display  of  an 
identification  number  marking  on  a 
subsidiary  placard. 

3.  The  first  sentence  of  footnote  4  to 
Table  2  of  S  172.504  is  reinstated  as  it 
appeared  prior  to  Amendment  No.  172- 
98  and  the  second  sentence  of  footnote  4 
is  removed  so  that  a  RESIDUE  placard 
must  be  displayed  on  a  tank  car  which 
contains  the  residue  of  a  combustible 
liquid. 

4.  The  exception  provided  for 
combustible  liquid  residues  in  paragraph 
(c)(1)  of  S  172.510  is  removed  for 
consistency.  Tank  cars  which  contain 
residue  of  a  combustible  liquid  are  now 
required  to  display  RESIDUE  placards. 
For  clarity,  paragraphs  (cK2)  and  (c)(3} 
are  redesignated  as  (c)(1)  and  (c)(2). 

5.  Paragraphs  (aXl)  of  i  172.525  and 
(c)(10)  of  Appendix  B  to  Part  172  are 
revised  by  changing  the  size  of  the 
letters  in  the  word  "RESIDUE"  on  the 
placard  from  1 V4  inches  (40mm)  to  1  inch 
(25nun). 

6.  Paragraph  (a)(2)  of  §  172.525  is 
revised  to  authorize  identification 
numbers  to  l>e  displayed  on  RESIDUE 
placards  or  on  orange  panels  in 
association  with  RESIDUE  placards. 

7.  The  first  sentence  which  follows 
paragraph  (a)(2)  of  §  172.525  is  amended 
to  include  a  reference  to  $  172.544  so 
that  a  reference  is  provided  to  the 
COMBUSTIBLE  placard.  Also,  the 
sentences  which  follow  paragraph  (a)(2) 
and  precede  paragraph  (b)  of  §  172.525 


are  codiHed  and  designated  as  a  new 
paragraph  (a)(4). 

8.  Paragraph  (a)(3)  is  added  to 

S  172.525  and  requires  the  lower  triangle 
of  the  RESIDUE  placard  for  combustible 
liquid  residues  to  be  white  and  the  word 
"RESIDUE"  to  be  shown  in  black  letters 
on  the  COMBUSTIBL&-RESIDUE 
placard. 

9.  Section  174.25  is  revised  for 
clarification. 

10.  Section  174.93  is  revised  to  except 
tank  cars  which  contain  combustible 
liquid  residue  from  the  train  placement 
requirements. 

IV.  Administrative  Notice 

A.  Executive  Order  12291.  MTB  has 
determined  the  affect  of  this  final  rule 
will  not  meet  the  criteria  specified  in 
section  1(b)  of  Executive  Order  12291 
and  is.  therefore,  not  a  major  rule.  This 
rule  is  not  considered  to  be  a  significant 
rule  under  DOT  regulatory  procedures 
[44  FR  11034]  and  requires  neither  a 
Regulatory  Impact  Analysis,  nor  an 
Environmental  Impact  Statement  under 
the  National  Environmental  Policy  Act 
(49  U.S.C.  4321  et  seq.). 

B.  Information  Collection.  No  change 
in  information  collection  is  anticipated 
as  a  result  of  this  rulemaking. 

C.  Impact  on  Small  Entities.  Based  on 
limited  information  concerning  size  and 
nature  of  entities  likely  to  be  affected,  I 
certify  this  final  rule  will  not,  as 
promulgated  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects 

49  CFR  Part  171 

Hazardous  materials  transportation, 
Definitions. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Placarding. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Railroad  safety. 

Rules  and  Regulations 

In  consideration  of  the  foregoing. 
Parts  171. 172  and  174  of  Title  49  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS  AND  DEFINITIONS 

1.  The  authority  citation  for  Part  171  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1802. 1803,  1804. 1808; 
49  CFR  Part  1.  unless  otherwise  noted. 

2.  In  5171.8  the  definition  of  "residue" 
is  revised  to  read  as  follows: 


§  171.a    Definitton  and  AtHxevlatlons. 

•        »        •        •        • 

"Residue"  means  the  hazardous 
material  remaining  in  a  packaging, 
including  a  lank  car,  after  its  contents 
have  been  unloaded  to  the  maximum 
extent  practicable  and  before  the 
packaging  is  either  refilled  or  cleaned  of 
hazardous  material  and  purged  to 
remove  any  hazardous  vapors. 


PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

3.  The  authority  citation  for  Part  172  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1603. 1804. 1805. 1808; 
49  CFR  Part  1,  unless  otherwise  noted. 

4.  In  S  172.334,  paragraph  (c)  is  revised 
as  follows: 

§  172.334    Identincation  numbers; 

protiibHed  display. 

•         •         •         •         • 

(c)  Except  as  required  by 
§  172.332(c)(4)  for  a  combustible  liquid, 
the  identification  number  of  a  material 
may  be  displayed  only  on  the  placards 
required  by  the  tables  in  %  172.504. 
***** 

5.  In  §  172.504,  Footnote  4  to  Table  2  is 
revised  to  read  as  follows: 

§  172.504    General  placarding 
requirements. 


Table  2  *  *  * 

*  A  FLAMMABLE  placard  may  be  used  on 
a  cargo  tank  or  portable  tank  during 
transportation  by  highway,  rail  or  water,  and 
on  a  compartmented  tank  car  containing 
materials  classed  as  flammable  liquid  and 
combustible  liquid. 
•         *         •         •         * 

6.  In  §  172.510,  paragraph  (c)(1)  is 
removed  and  paragraphs  (c)(2)  and  (c)(3) 
are  redesignated  as  (c)(1)  and  (c)(2)  and 
read  as  follows: 

§172.510    Special  placarding  prov«sk>n« 
RaH. 


(c)  •  •  * 

(1)  Is  reloaded  with  a  material 
requiring  no  placards  or  different 
placards;  or 

(2)  Is  su^icently  cleaned  of  residue 
and  purged  of  vapor  to  remove  any 
potential  hazard. 

*        *        •        •        • 

7.  In  §  172.525.  paragraph  (a)  is 
revised  to  read  as  follows: 
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§  172.525    Standard  requirements  for  the 
RESIDUE  placard. 

(a)  Each  RESIDUE  placard  must  be  as 
follows: 

(1)  Except  us  provided  in  paragraph 
(a)(3)  of  this  section,  the  lower  triangle 
of  the  RESIDUE  placard  must  be  black 
and  the  word  "RESIDUE"  must  be  in 
white  letters  approximately  1  inch 
(25mm)  high,  made  with  approximately 
y*  inch  (6mm)  stroke.  Use  of  RESIDUE 
placards  displaying  the  word 
"RESIDUE"  in  1V4  inch  lettering  is 
authorized  until  July  1, 1987. 

(2)  Except  for  the  POISON  GAS. 
RADIOACTIVE,  EXPLOSIVES,  or 
subsidiary  placard  required  by 

§  172.505.  the  RESIDUE  placard  may  be 
used  to  display  the  appropriate 
identification  number  in  accordance 
with  the  provisions  of  Subpart  D  of  this 
part. 

(3)  For  a  combustible  liquid  residue, 
the  lower  triangle  of  the  RESIDUE 
placard  must  be  white  and  the  word 
"RESIDUE"  must  be  in  black  letters. 

(4)  Otherwise,  the  RESIDUE  placard 
must  be  as  specified  in  §  172.519  and 
Appendix  B  to  this  Part,  and  S§  172.528, 
172.530,  172.532.  172.536,  171.540, 172.542, 
172.544, 172.546, 172.548, 172.550, 172.552. 
172.554  and  172.558,  as  appropriate  for 
the  residue  of  the  hazardous  material 
being  transported  and  required  by  this 
subchapter  to  be  placarded.  No  other 
placard  may  be  used  as  a  RESIDUE 
placard. 
***** 

Appendix  B  to  Part  172^AmendedJ 

8.  Paragraph  (c)(10)  of  Appendix  B  to 
Part  172  is  amended  by  changing  the 
reference  to  the  size  of  the  letters  in  the 
woid  "RESIDUE"  in  the  placard  from 

1  Vi  inches  (40mm)  to  1  inch  (25mm). 

PART  174— CARRIAGE  BY  RAIL 

9.  The  authority  citation  for  Part  174  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  1803. 1804. 1B05. 1808: 
49  CFR  Part  1.  unless  otherwise  noted. 

10.  In  174.25.  the  last  entry  in  the  table 
which  follows  paragraph  (a)(2)(ii)  is 
removed,  the  following  two  entries  are 
added  to  the  end  of  the  table,  and 
paragraph  (c)  is  revised  to  read  as 
follows: 

§174.25    Additional  Information  on 
wayl>ills,  switching  orders  and  other 
l>inings. 

(a)  •   •  * 


Hazardous  malenal 
or  class 

Placard  no«ation 

Placard 
endorsement 

•              • 
Tank  cars  which 

See  Sec  174  25<c)... 

• 
...  Oangeroua. 

contain  a  residue 

of  a  hazardous 

malenal  other 

than  a 

combustibte  liquid. 

Tank  cars  which 

See  Sec  174.25(c).... 

...  None. 

contain  a  residua 

ot  a  oooAustiWa 

liquKl 

(c)  The  shipping  paper  for  a  tank  car 
that  contains  only  the  residue  of  a 
hazardous  material  must  contain  the 
words  "RESIDUE:  Last  Contained 
*  *  *",  followed  by  the  basic 
description  of  the  hazardous  material 
last  contained  in  the  tank  car  and  the 
placard  notation  specified  in  the  second 
column  of  the  table  in  paragraph  (a)(2) 
of  this  section  followed  by  the  word 
"RESIDUE".  For  example.  "RESIDUE: 
Last  Contained  Petroleum  Naptha, 
Combustible  liquid.  UN  1255.  Placarded: 
COMBUSTIBLE— RESIDUE".  For  a  tank 
car  that  contains  a  residue  that  is  a 
hazardous  substance,  the  letters  "RQ" 
must  also  be  entered  on  the  shipping 
paper  either  before  or  after  the  basic 

description. 

***** 

11.  Section  174.93  is  revised  to  read  as 
follows: 

§  174.93    Position  in  train  of  a  tank  car 
displaying  RESIDUE  placards. 

Except  for  a  tank  car  placarded 
COMBUSTIBLE— RESIDUE,  a  tank  car 
displaying  RESIDUE  placards  in  a 
moving  or  standing  train  may  not  be 
placed  nearer  than  the  second  car  from 
an  engine  or  occupied  caboose. 

Issued  in  Washington.  DC,  on  )une  la  1988. 
under  the  authority  delegated  in  49  CFR  Part 
106.  Appendix  A. 
M.  Cynthia  Douglass, 
Administrator. 

(FR  Doc.  86-14276  Filed  6-24-86;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  675 
[Docket  No.  60SM-60981 

Foreign  Fishing,  Groundfish  of  ttte 
Bering  Sea  and  Aleutian  Islands  Area; 
Corrections 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Emergency  interim  rule; 
corrections. 


summary:  This  document  corrects 
several  typographical  errors  and 
incorrect  references  in  the  preamble  and 
the  regulatory  text  of  the  emergency 
interim  rule  that  establishes  closed 
areas  in  the  domestic  and  foreign 
groundfish  fisheries  and  establishes 
prohibited  species  catch  limits  for 
certain  crab  species  in  the  Bering  Sea 
and  Aleutian  islands  area  published 
June  6. 1986,  51  FR  20652. 
FOR  FURTHER  INFORMATION  CONTACT 
Jay  J.C.  Ginter  (Resource  Management 
Specialist),  907-586-7229. 

The  following  typographical 
corrections  are  made  in  the  preamble  for 
FR  Doc.  86-12774  appearing  on  page 
20654  in  the  issue  of  June  6, 1986: 

1.  In  column  2  under  the  heading  "C. 
Bairdi  Tanner  Crabs",  line  22,  "5.0 
million  pounds"  is  corrected  to  "4.0 
million  pounds". 

2.  In  column  2  under  the  heading  "Red 
King  Crabs",  line  5,  "50  percent"  is 
corrected  to  "58  percent". 

The  following  corrections  in  FR  Doc. 
86-12774  are  also  made: 

§611.93    [Corrected] 

In  S  611.93(c)(2)(ii)(G).  page  20655, 
column  3,  both  references  to 
"§  675.21(a)"  are  corrected  to  read 
"5  675.21(b)". 

§675.7    [Corrected] 

In  amendatory  instruction  4.  page 
20657.  column  1.  both  expiration  dates 
"September  4. 1986"  are  corrected  to 

"September  2, 1986". 

Dated:  June  20, 1986. 
William  G.  Gocdoo, 

Assistant  Administrator  fijr  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  86-14306  Filed  6-20-86;  8:45  am) 
■LUNO  COOC  3S10-22-M 


50  CFR  Parts  611  and  675 

[Dodcet  Na  60SM-6098] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS)  NOAA,  Conunerce. 
ACTION:  Notice  of  closure. 

summary:  The  Director.  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  vessels  of  the  United 
States  have  caught  the  prohibited 
species  catch  (PSC)  limits  of  80.000  C. 
bairdi  Tanner  crabs  and  135.000  red  king 
crabs  while  conducting  directed  fishing 
for  yellowfin  sole  and  "other  flatfish"  in 
the  Bering  Sea  subarea  south  of  58'00'  N. 
latitude  and  east  of  165*00'  W.  longitude 
(Zone  1).  Therefore,  further  directed 
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fishing  on  yellowfin  sole  and  "other 
Flatfish"  by  vessels  of  the  United  States 
and  by  foreign  fishing  vessels  is 
prohibited  in  Zone  1  for  the  remainder  of 
the  year,  as  required  by  regulations 
governing  the  groundfish  fishery  of  the 
Bering  Sea  and  Aleutian  Islands  area. 

DATES:  This  notice  is  elective  from  4:00 
p.m..  Alaska  Daylight  Time.  )une  18, 
1986.  until  midnight.  Alaska  Standard 
Time.  December  31, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  E.  Smoker  (Resource  Management 

Specialist,  NMFS),  907-586-7230. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  governs  the 
groundfish  fishery  in  the  fishery 
conservation  zone  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  On  June  6. 1986,  the  Secretary 
published  an  emergency  interim  rule  (51 
FR  206£2)  based  on  Council 
recommendations  which  established 
PSC  of  80.000  C.  bairdi  Tanner  crabs 
and  135.000  red  king  crabs  for  U.S. 
fishing  vessels  fishing  for  yellowfin  sole 
and  "other  flatfish"  in  an  area  of  the 
eastern  Bering  Sea  described  as  Zone  1 
|§  675.21(a)(1)  and  (b)|.  The  rule 
provides  for  prohibiting  a  directed 
fishery  by  vessels  of  the  United  States 
for  yellowfin  sole  and  "other  flatfish" 
for  the  remainder  of  the  year  if,  during 
the  year,  the  Regional  Director 
determines  that  these  vessels  will  catch 
the  PSC  limit  of  80.000  C.  bairdi  Tanner 
crabs  or  135.000  red  king  crabs  while 
conducting  directed  fishing  for  yellowfin 
sole  and  "other  flatfish  '  in  Zone  1  of  the 
Bering  Sea  subarea.  The  Secretary  may 


allow  continued  fishing  by  some 
domestic  vessels  under  certain 
conditions.  Zone  1  is  defined  as  that 
part  of  the  Bering  Sea  subarea  south  of 
58'00'  N.  latitude  and  east  of  IBS-QO'  W. 
longitude.  The  rule  as  corrected 
(published  elsewhere  in  this  issue)  at 
§  6n.93(c)(2)(ii)(G}  also  provides  for 
prohibiting  foreign  directed  fishing  for 
yellowfin  sole  and  "other  flatfish"  in 
Zone  1  when  the  domestic  fishery  for 
yellowfin  sole  and  "other  flatfish"  in 
Zone  1  is  prohibited  due  to  attainment 
of  the  red  king  crab  PSC  limit 
(§  675.21(b)). 

The  1986  Bering  Sea  joint  venture 
(JVP)  fishery  for  yellowfin  sole  and 
"other  flatfish"  began  in  early  April. 
Starting  in  early  May,  NMFS  has 
monitored,  on  a  weekly  basis,  the 
incidental  JVP  catches  of  prohibited 
species  including  C.  bairdi  Tanner  crab 
and  red  king  crab  in  each  subarea  of  the 
Bering  Sea.  As  of  the  week  ending  May 
24.  less  than  54.000  C.  bairdi  and  red 
king  crab,  respectively,  had  been  taken 
in  Zone  1.  However,  over  60.000  C. 
bairdi  and  over  76.000  red  king  crab 
were  taken  in  Zone  1  in  the  subsequent 
week,  resulting  in  total  catches  of 
115.390  C.  bairdi  and  130,213  red  king 
crabs  in  Zone  1.  The  joint  ventures 
operating  in  Zone  1  voluntarily  left  the 
zone  during  that  week. 

The  Regional  Director  finds,  therefore, 
that  the  PSC  limits  of  80.000  C.  bairdi 
and  135.000  red  king  crabs  in  Zone  1  has 
been,  or  will  be.  taken  and  that  further 
domestic  directed  fishing  on  yellowfin 
sole  and  "other  flatfish"  in  Zone  1  is 
prohibited  for  the  remainder  of  the  year. 
Foreign  directed  fishing  for  yellowfin 
sole  and  "other  flatfish"  also  is 


prohibited  in  Zone  1  for  the  remainder  of 
the  year  as  provided  under 
5  611.93(c)(2){ii)(G). 

In  accordance  with 
§S  611.93(c)(2)(ii)(G).  675.21(a)(1),  and 
675.21(b)  the  Secretary  issues  this 
closure  prohibiting  further  directed 
fishing  for  yellowfin  sole  and  "other 
flatfish"  in  Zone  1  from  4:00  p.m..  Alaska 
Daylight  Time  (2400  GMT).  June  18. 1988. 
until  midnight.  Alaska  Standard  Time. 
December  31. 1986.  Fishing  for  other 
target  species  such  as  pollock.  Pacific 
cod  and  turbot  may  continue  in  that 
zone. 

Classification 

This  action  is  required  by  50  CFR 
675.21(a)(1).  675.21(b)  and 
611.93(c)(2)(ii)(G)  and  complies  with 
Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  finds  that  the  reasons 
justifying  promulgation  of  the  emergency 
rule  that  authorizes  this  closure  also 
makes  it  impracticable  and  contrary  to 
the  public  interest  to  provide  advance 
notice  and  opportunity  for  comment,  or 
to  delay  for  30  days  the  effective  date  of 
this  closure. 

List  of  Subjects  in  50  CFR  Farts  611  and 
675 

Fisheries. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  )une  20, 1986. 
WiUiam  G.  Gordon, 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  86-14307  Filed  6-20-86  12:28  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
Is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  ttw  adoption  of  the  final 
rules. 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docitet  No.  86-AWA-29] 

Proposed  Alteration  of  Houston,  TX, 

Terminal  Control  Area 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  to  alter  the 
Houston.  TX.  Terminal  Control  Area 
(TCA)  to  fully  contain  large  turbine- 
powered  aircraft  executing  approaches 
to  and  departures  from  new  Runway  9/ 
27.  opening  in  February  1987. 
DATES:  Comments  must  be  received  on 
or  before  July  28. 1988.  A  public  meeting 
will  be  held  on  July  15. 1986. 
ADDRESSES:  The  public  meeting  place  is: 
Houston  Police  Academy,  17000 
Westfield.  Houston.  TX  77073. 

Send  comments  to  the  proposal  in 
triplicate  to:  Director.  FAA.  Southwest 
Region.  Attention:  Manager.  Air  Traffic 
Division.  Docket  No.  86-AWA-29. 
Federal  Aviation  Administration.  P.O. 
Box  1689,  Fort  Worth,  TX  76101. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW..  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Brent  A.  Femald.  Airspace  and  Air 
Traffic  Rules  Branch  (ATO-230). 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  426-8626. 
SUPPLEMENTARY  INFORMATION: . 
Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Airspace  Docket  No.  86-AWA-29."  The 
postcard  will  be  date/thne  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
sjjecified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  nfle.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  conmrents  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Meetiiig  Procedures 

In  addition  to  seeking  written 
comments  on  this  proposal,  the  FAA 
will  hold  an  informal  airspace  meeting 
in  order  to  receive  additional  input  with 
respect  to  the  proposal.  The  meeting 
place  and  time  are  listed  below.  Persons 
who  plan  to  attend  the  meeting  should 
be  aware  of  the  following  procedures  to 
be  followed: 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  the 
designated  representative  of  the 
Administrator.  Each  participant  will  be 
given  an  opportunity  to  make  a 
presentation. 

(b)  The  meeting  will  begin  at  7:00  p.m. 
(local  time).  There  will  be  no  admission 
fee  or  other  charge  to  attend  and 
participate.  The  meeting  will  be  open  to 
all  persons  on  a  space-available  basis. 
The  FAA  representative  may  accelerate 
the  meeting  agenda  to  enable  early 
adjournment  if  the  progress  of  the 
meeting  is  more  expeditious  than 
planned. 

(c)  The  meeting  will  not  be  recorded. 
A  summary  of  the  comments  made  at 
the  meeting  will  be  filed  in  the  docket. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  will  be  accepted.  Participants 
submitting  handout  materials  should 
present  an  original  and  two  copies  to  the 


presiding  officer  before  distribution. 
Tliere  should  be  an  adequate  number  of 
copies  provided  for  further  distribution 
to  all  participants. 

(e)  Statements  made  by  FAA 
participants  at  the  meeting  should  not 
be  taken  as  expressing  a  final  FAA 
position. 

Public  Meeting  Schedule 

The  schedule  for  the  meeting  is  as 
follows: 

Date;  July  15, 1986.  7:00  p.m.  to  10K» 

p.m..  c.s.t. 

Place:  Houston  Policy  Academy,  17000 
Aldine  Westfield,  Houston.  TX  77073 

Agenda 

7:00  p.m.— 7:15  p.m.— Presentation  of 

Meeting  Procedures 
7:15  p.m.— 7:30  p.m. — FAA  Presentation 

of  Proposal 
7:30  p.m. — 10:00  p.m. — Public 

Presentations  and  Discussion 

AvailabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
modify  Areas  C  and  D  of  the  Houston 
TCA  by  lowering  the  base  of  the  TCA 
from  4.000  feet  to  3.000  feet  MSL  on  both 
the  east  and  west  edges  of  the  existing 
TCA  to  fully  contain  all  aircraft 
executing  approaches  to  and  departures 
from  new  Runway  9/27.  This  action  is 
necessary  to  ensure  that  all  turbine- 
powered  aircraft  remain  within  the 
confines  of  the  TCA  while  executing 
■   approach  and  departure  procedures,  and 
to  provide  the  airspace  necessary  to 
conduct  simultaneous  parallel 
instrument  landing  system  (ILS) 
approaches.  Runway  9/27  opens  in 
February  1987.  Section  71.401(b)  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6B 
dated  January  2, 1986. 
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The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Terminal  control 
areas. 

The  Proposed  Amendraent 
PART  71-{  AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  lanuary  12, 1983):  14 
CFR  11.89. 

§71.401    [Amended] 

2.  Section  71.401(b)  is  amended  as 
follows: 

Houston,  TX  (Amended] 

By  removing  the  present  Area  C  and 
substituting  the  following: 

Area  C.  That  airspace  northwest  of  lAH 
extending  from  3,000  feet  MSL  to  and 
including  7.000  feet  MSL  bounded  on  the 
northeast  by  the  lAH  VORTAC  313T(305''M) 
radial,  on  the  east  by  the  8-mile  DME  arc  of 
the  lAH  VORTAC  between  the  lAH 
VORTAC  313'T(305°M)  radial  and  a  line  2 
miles  north  of  and  parallel  to  the  lAH 
Runway  8  centerline  extended  and  the  15- 
mile  DME  arc  of  the  lAH  VORTAC  between 
a  line  2  miles  north  of  and  parallel  to  the  lAH 
Runway  8  centerline  extended  and  the  lAH 
VORTAC  258°T(250°M)  radial,  on  the  south 
by  a  line  2  miles  north  of  and  parallel  to  the 
lAH  Runway  8  centerline  extended  between 
the  8-and  15-mile  DME  arcs  of  the  lAH 
VORTAC  and  the  lAH  VORTAC 
258T(250''M)  radial  between  the  15-and  20- 
mile  DME  arcs  of  the  lAH  VORTAC,  and  on 
the  west  by  the  20-mile  DME  arc  of  the  lAH 
VORTAC,  and  that  airspace  east  of  lAH 
bounded  on  the  east  by  the  20-mile  DME  arc 
of  the  lAH  VORTAC,  on  the  south  by  the 
lAH  VORTAC  108T(100'M)  radial,  on  the 
west  by  the  15-mile  DME  arc  of  the  lAH 
VORTAC,  and  on  the  north  by  the  LAH 
VORTAC  058*T(050'M)  radial. 

In  Area  D  after  the  words  "between  the  15- 
and  20-mile  radii  of  the  lAH  VORTAC"  by 
in4.^>t,n(;  the  words  ".  exctudinii  that  airspace 


contained  within  Area  C  described 
previously," 

Issued  in  Washington  DC,  on  June  4, 1986. 
Daniel  ].  Peterson, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  8&-13087  Filed  6-24-86;  8:45  am) 

MLUMO  coot  «S10-19-II 

14  CFR  Part  91 

[Docket  No.  18962;  Petition  Notice  PR  86- 
101 

Petition  of  Chartes  Webber— 
Delegation  of  Requirement  for  Medical 
Certificate 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Petition  for  rulemalcing. 

summary:  This  notice  publishes  for 
public  comment  the  original  and  revised 
petition  of  Charles  Webber  dated  May 
23, 1979,  and  March  30, 1986, 
respectively.  The  petitioner  proposes  to 
delete  S  61.103(c)  of  the  Federal 
Aviation  Regulations  (FAR)  which 
requires  a  private  pilot  to  hold  at  least  a 
current  third-class  medical  certificate 
issued  under  Part  67.  The  petitioner 
challenges  the  validity  of  mandatory 
Class  3  medical  certification,  and 
considers  the  availability  of  optional 
Class  3  medical  certification  to  be 
desirable. 

The  purpose  of  this  notice  is  to 
improve  the  public's  awareness  of  this 
aspect  of  FAA's  regulatory  activities. 
Publication  of  this  notice  is  not  intended 
to  affect  the  legal  status  of  the  petition 
or  its  final  disposition. 
DATE:  Comments  must  be  received  on  or 
before  August  22, 1986. 
ADDRESS:  Send  comments  on  this 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204), 
Docket  No.  18962,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591. 
or  deliver  in  triplicate  to  Room  916,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  Comments  delivered 
must  be  marked:  Docket  No.  18962. 
Comments  may  be  insjjected  In  Room 
'916  weekdays,  except  federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  William  H.  Hark,  Manager, 
Aeromedical  Standards  Division  (AAM- 
200),  Office  of  Aviation  Medicine, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  telephone  (202) 
426-3802. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views  or 
arguments  on  the  petition  as  they  may 
desire.  Communications  should  identify 
the  docket  and  petition  notice  number 


and  be  submitted  in  triplicate  to  the 
address  indicated  above.  All 
communications  received  on  or  before 
the  closing  date  will  be  considered 
before  taking  action  on  the  petition.  All 
comments  submitted  will  be  available 
for  examination  in  the  FAA  docket. 
Persons  wishing  the  FAA  to 
acknowledge  receipt  of  the  comments 
received  in  response  to  this  notice 
should  submit  a  self-addressed,  stamped 
postcard  which  states  "Comment  to 
Docket  No.  18962."  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Normally,  the  FAA  only  summarizes 
petitions  for  rulemaking  for  publication 
in  the  Federal  Register.  In  the  case  of  the 
petition  by  Charles  Webber,  however, 
the  agency  has  elected  to  publish  the 
petition  verbatim  because  the  original 
petition  was  not  published  in  the 
Federal  Register  for  public  comment. 
The  agency  determined,  at  that  time, 
that  it  would  be  appropriate  to  evaluate 
the  petition  in  parallel  with  comments 
received  in  response  to  Notice  of 
Proposed  Rulemaking  (NPRM)  82-15. 
Subsequently,  NPRM  82-15  was 
withdrawn  and,  thus,  it  is  necessary  to 
address  the  petition  in  a  separate 
document.  TTiis  action  also  precludes 
any  loss  of  thought  or  meaning  which 
might  occur  in  a  summarization  of  the 
petition. 

This  notice  sets  forth  the  contents  of 
the  petition  as  amended  by  the 
petitioner  however,  it  should  be 
imderstood  that  its  publication  to 
receive  public  comment  is  in  accordance 
with  FAA  procedures  governing 
petitions  for  rulemaking.  It  does  not 
propose  a  regulatory  rule  for  adoption, 
represent  a  FAA  position,  or  otherwise 
commit  the  agency  on  the  merits  or 
factual  accuracy  of  the  petition.  The 
FAA  intends  to  proceed  to  consider  the 
petition  under  the  applicable  procedures 
of  Part  11  and  reach  a  conclusion  on  the 
merits  of  the  proposal  after  it  has  had  an 
opportunity  to  evaluate  the  petition 
carefully  in  light  of  the  comments 
received  and  other  relevant  matters 
presented.  If  the  FAA  concludes  that  it 
should  initiate  pubHc  rulemaking  action 
on  the  petition,  appropriate  rulemaking 
action,  including  an  evaluation  of  the 
proposal,  will  be  published. 

The  petition 

Accordingly,  the  Federal  Aviation 
Administration  publishes  verbatim  for 
public  comment  the  following  petition 
for  rulemaking  of  Charles  Webber, 
letters  dated  May  23, 1979,  and  March 
30, 1986,  respectively. 

Issued  in  Washington,  D.C.  on  )une  16, 
1986. 
lohn  H.  Cassady, 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 

8U.UNO  COOE  4910-13-M 


CHARLES  WEBBER 

treot 

llfomla  92509 
1979 


:ras  alloawl  by  1&  CFR  11.25,   Including 


Fe<l«r«l  Aylatlon  AdainistMti 

lllkUftMi  B.  0.    20591 

itUntlonj  *!>•  AflMinlstrator 

CMr  Sir, 

ThU  Is  ■  petition  for 
th«  cufHht  4hiBg«a  Being  procissed 

,nr,-y.,„...,i.>.^.  era  11.25(c).  the  follo-ing  .u-r,  L  P~'"«l  that  -ey 
K  ^SbltXI  In  ffi«  FMertl  heelster: 

fhK  MUtlon  1*  for  the  complete  repeal  of  U  CFR  61.5(c)  that  r^"];''" 

•Ireraft.    The  relevant  facte  are  es  follows* 

1.  4pp«al«tel,  2J)t  of  the  glider  pUot.  utilised  the  exe-ptlon. 

2.  O^r  .  helf century  of  -e^lcl  certlflcetlco  hea  aho-n  thet 

i.  there  Is  not  s  single  lustenee  of  •  ^«'  '"^"*  *" 
Mjbh  the  ceuse  en  be  releted  to  a  -wJlcel  proble., 

b.  the  edglflint  rate  of  glider  pUots  is  eesentlslly  th« 
MM  is  for  e""*'*!  sTlstion  as  a  whole, 

t.  tnd  there  sre  peny  docO-ented  ejemples  of  f^lf^]* 
followldg  shortly  after  tl,e  pilot  has  peased  *  «rflcl 
e«s»lnetlon  by  an  approved  exaBlner. 

It  caff  6*  «iAwted  th*t  the  annual  expense  of  ■•dlcsl  f«w  to  '** 

1.x,  can  D*  e»i.«oi.~  w  ^^  eaultelant  ■♦alue  of  lost 

iltUout  ssylnj  thst  the  Btpense  to  the  t«xpeyere  01  rBi»v~ 
■ust  U  MDy  tla«s  thsae  aaounts. 

««~.i  «h.  itJlistlcs  here  now  b*en  derired  fro*  the  "control  group" 
provideJf  «-UnT^h:^«Jrntion  "  U;.^"rt„Pi^-;^-J,  ^T.^oVl^lr 

tat  the  regulation  lovelld. 


<«  td  AAHMful  that  the  above  sue^ry  cen  be  shortened  without  loslag 


In  comi,Uanc«»  »ith  IZ.  CFR  n.25(t;(?)t 

«y  petition  ask.  that  U  CFR  61.3(c)  be  repeeled  i"  |»  '"J^J'^  ^7**"' 
tnan  tei^e^..ended.    Such  .     repe.l  would  »ake  cert.in  portiona  of  Part 
superfluous . 

The  det.  deriv«J  from  the  -flstlcel  ""^^^  ^'""P  °%f  ""u^t^f  only 

The  Eovemnent  should  step  In  and  control  a  •""•^J°"  °"i?/^  .-taa  of  no 
Since  it  18  cleerly  proven  by  the  FAA'a  own  •^•^f.J"  ^^^^J^  ^^e  FAA  withdrew 
eoverr^ent  supervision  has  th.  best^cord,  "^  P«*i^^^,^,^,'4  l^,ry  crit.rl. 
fro.,  the  bslsnce,  In  other  words  ^ ^^^.^f  .^  .V  "'urts  wUl  be  Just  as 
for  the  benefit  of  the  ^•"«"t- Th^r^'or^  It  l^^"r  iJ-t  nolhlng  U 
extrav»£ant  es  the  present  systesi.    There.ore,  at,  x» 

required  of  the  eo'«">B«"'*'* 


jn  tn^nliance  -rri  ]',  '"^  ^1 -25(b)  (/■): 


The  petitioned  personel  Interest  In  «;•  -ttar  1.  best^r-sed  by  the 
rirst  A.enAt  to  thi  Constitution.  J.^;^'  f'^:;;"^!^^,  to^self ,  end  . 
.„  abuse  ofTubllc  fund.,  «  1»««»°«^^'  !??'?^t  l/tt^  flrt^  ln^l".te.  the 

thst  regulstion  fro«  the  books. 


7t  ^».mli»nee  -^1,h  1/,  ^rP  ?1 -25(b)(5)  I 


The  foUowlng  represent,  ill  ^^"-^i-^.I^-.i^'^t.^EcTortS^^ 
miijiU  to  this  P«^li°°«:;°»"PP!r$jL*the  PuT-'^- -ish  »'  "  ^  ewKilusory. 
Stnui  1.  factual  having  5«'"  P'?!"^KeUev.  thet  I  »  withholding  inforwetlon 
It  1.  sll  I  have  to  give,    f  ""^l,*^' I^tJon  „'  -hit  has  been  provided.  It  is 
presently  svUebl.,  or  A-,^' '?^/"^2"r  Mk.  .  r*,uest  so  t«.t  I  cen  respond. 

T-h5f  peTtiri5^^.^\tr^V^^^^^^^^^        l.^.-?-  "--  ^-° 

^i:;^^:^  r iSo^JtronirojinrnsT^^/i-'r;-  -..  ^  p--  -  - 

iS^  Idritlonel  1-terl.l  ••  it  becoMS  ivailable. 

X  .isbo^te  upon  thi.  --r  of^o;plyl;:.  '^ri^-- -  --S?^"^'--' 
It  led  to  •  lawsuit  between  u..  lou  allowed  *?'  "*Jli  heeri  all  the  facts.  His 


.  2 


^ 


(pronouncad  "r^l"  not  "rty-al"  ••  hl«  i»p«rt,«  prefer),  rtiere  aUIlnc  to 
respond  to  eypleaa  for  *enlichteii»eDt*  ae  tbat  J  could  reaubmlt  17  petition 
•a  I  ea  dolBg  ooe  and  have  a  baa  la  for  retumli>«  to  that  court  of  juatiee. 
Iteklss  bla  underetataaeot  of  the  dey.  Judge  Reel  elalaed  he  eaa  not  a  laejrer. 
Bid  eltboot  any  explanation,  overturned  the  expert  opinion  of  the  Haglatrete, 
and  dlaalaaad  the  eoaplalst.     It  la  obrloua  that  gettlof  e  day  In  oourt  a^lnat 
the  tutainfcent  aa  a  plttlntlTf  la  eontraiy  to  the  rulee,  ao  Inataad  of  appealing, 
I  decided  to  peUtloo  eoco  nore.     I  hope  Judge  Real  geta  hla  promotion  aoae  day. 

The  folloelng  la  e  revlee  of  the  Mterlal  aTallable  to  ae.    Since  the 
factMl  Mterlal  «aa  proTided  bgr  the  TIA,  I  as  not  elaborating  la  depth.  Hoaever, 
do  Boi  haaltate  to  eak  queetloaa. 

1.  la  MspoMe  to  iQr  FOIA  requests,  the  FAA  aeerohed  throughout  Its  ayataas 
of  reeorda  end  elaeehere  end  eaa  unable  to  locate  any  docuaaotetloB  that  r«v«led 
any  public  benefit  being  derived  froa  U  cm  M.?(c) .    Thla  la  not  aurprlaing. 
The  FAA  provldad  aaon  affidavits  to  thla  lack  of  Inforaetlon  and  the  depth  of  the 
aearcb  by  agents  Job  L.  Jordan,  Hoaar  C.  ileClure,and  Ben  S.  Lee.     I  aa  coapletely 
aatlsflad  aith  these  reapowes.     Obvloualy,  If  the  TAk  bed  eny  data  thet  would 
deaoBstrate  aarlts  to  thalr  axpenslve  prograa,  it  aould  have  been  to  the  FAA*a 
sdvanl^ga  to  reveal  It. I  aa  perfecUy  aatlsfied  that  If  dsU  baa  been  dlacovered 
siBca  than,  it  aould  not  lavly  possiUs  perjury  by  the  affiants. 

2.  Rille  the  ebova  saoro  effldavlta  elalaed  en  Inability  to  locate 
autisties  w^T^i*  li  i>lwinawiii  If  fillrrr-  pertinent  to  aedleal    eertlfleetlon 
in  gUder  and  soaring  activities,  Hr.  Peter  R.  Clapper  aaa  aore  eucceaam  (letter 
dated  July  12,  199B) .    Ha  dlseoaaad  e  report  to  Congreaa,  lloveaber  1,  1976,  by 

the  Coapt(«ller  General  raoeaMndlng  thet  the  TtA  abould  do  aore  to  detect 
aedleal  problaM.    The  Fedaral  41r  Surgeon  inforaed  Mr.  Clapper  that  he  had 
revieaad  NTSB  glider  aecidaot  data  for  aedleal  correlation.    While  the  Surgeon 
recognises  that"no  glider  eccident  la  known  to  have  been  cauaed  by  e  aedleel 
defieianey*,  atrangaly  thla  aurgaon  eoneludee  thet  "there  la  no  correlation 
beteoaa  the  accidents  and  the  aedleal  certlficatioo  of  the  pUota."  This  aurgaon 
bed  the  flneat  of  espenaiva  atatlatlea.    Fifty  yaers,  s  half-cantuiy,  ths  peaalng 
of  the  Jubilee  of  tha  govenweat'a  efforts,  sod  not  ooe  alngle  eccident  of  e  aedleal 
natara  aaoag  tboae  pilots  certified,  end  slallar  data  for  thoaa  pilots  aho  for 
reesoas  net  survived  evell  theaaelves  of  the  aearptioa,  is  to  ae  eorrelatlea.  If 
this  aaa  is  a  surgsoa  or  s  generel  or  both,  it  doee  not  aeke  for  a  aucceaa  as  a 
ststistielsa.    That  is  statisties  also. 

3.  Mr.  Clapper  alao  provided  ae  alth  a  reaeritable  article  by  Dr.  Robert 
L.  Mck,  publlahed  In  the  Itoroh,  1965  Uaue  of  Aerospace  Hediclne.  The  iaportant 
eootrlbutlon  of  hla  atudles  is  given  in  Itea  2  of  ay  opening  auaaary. 

i.  Ir.  Clsppar  also  provldsd  earUla  irTSB  accident  data.    Xven  though 
ths  ITSB  co^xMinds  the  accidents  of  glidere  and  belloons,  the  rates  sre 
essentially  the  aaaa  aa  thoaa  of  general  aristloa.    Since  the  glider-balloco 
accldait  rate  includea  ao  eeusas  of  s  aedleel  neture,  ahlle  the  generel  evlstioo 
accldsBt  rata  iaeludoa  at  least  those  resulting  froa  the  exaainatlons    thaaselvea, 
It  Is  difflenlt  not  to  conclude  thst  et  best  a  negative  public  benefit  Is  being 
derived  tnm  tha  FU*a  progrea  of  aedleal  certification. 

5.  The  fiaaneisl  penalty  of  any  unaaeassary  continuation  of  H  CFR  61.3(c) 
la  not  kaoan  to  as.  I  aould  estlaste  that  at  leeat  100,000  aedleal  cxaalnatloaa 
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per  year  ore  cherged  for  at  an  average  lec  of  $35,  aeaning  an  annual  direct 
expense  to  pilots  of  93,500,000.     In  teraa  of  loat  productivity  end  travel 
cosU,  the  saount  is  at  least  doubled,  FiA  doctora  are  not  distributed  evenly 
over  the  U.  S.  the  eey  faally  physicians  are.  It  is  ay  estiaate  that  tha  FiA 
aedleal  budget  la  1100,000,000,  which  Is  largely  devoted  to  perpetreting  tha 
aedleel  oertlflcation  prograa,  and  trying  to  extend  it  occasionally  to  include 
all  pilots.*    Such  expenses  if  superfluous,  ere  not  eeaiating  President  Certer 
la  his  efforts  to  sese  the  Inflationsiy  pressuree  and  the  coats  of  aedicine. 

Inssauch  es  this  petition  requires  a  final  "determination"  by  the  FAA, 
ahich  •deteialnetion"  aould  be  harmful  to  ae  If  edv*"*.  "  •""^'^xTPPTJv  ^^^ 
I  have  cerUln  elvU  rights  as  defined  by  5  OSC  552e (e)(5)  end  (g)(l;(C}. 
Therefore,  I  feel  that  la  aaklng  any  final  deteralnetion  alth  regerd  to  sy 
petition,  the  FAA  auet  aaintala  reeorda  that  Include  e  full  financial  anelysis. 
As  sUoasd  l?y  5  use  552s(d)(l),  I  sa  requesting  ecceaa  to  it  ahen  it  la  avalleble. 


6.  I  hed  an  intereatlng  conversation  with  Paul  Blkle  (General,  OSAF,  ret.). 
Paul  la  atlll  the  current  holder  of  aorld  glider  altitude  record  of  46, H)  feet 
ASL.    miile  he  did  heve  a  current  aedleal  et  the  tlae  becauae  of  hU  non-glider 
ratings,  U  CFR  610(c)  would  hsve  peraltted  hla  to  have  left  tha  certificate  on 
theground.     It  appeere  that  the  FAA  conaldered  the  prea aure-oxygen  ayata*  and  the 
eleetricslly  heeted  aooka  to  be  aufficient. 

Toaerda  the  end  of  1961,  ahlle  he  aea  Prealdent  of  the  Soerlng  Society  of 
Aaerlce.  the  FAA  contacted  Paul  concerning  the  poeaibllity  of  ellalniting  the 
tSIc^'exe-ption  g«nted  glider  pllota.    Paul  «ked  to  exa-ina  *»••  '"•'  '"-^^ 
reveeliog  how  pubUe  benflt  would  be  derived  froa  euoh  e  change.    He  eaa  .ent  a 
large  atick  of  colter  prlntouta  of  all  airplane  •«>  glider  accidents  f°lJ^\ 
previous  five  yeerT    Ths  dett  wee  "undigested".    Paul' a  own  •-ly*^,*!!?^^  "■ 
iTerrlve  et  the  eaae  conclusions  es  Or.  lick  iidk  few  yeera  l»ter^he  FAA  wes 
Infoiaad.    There  wes  no  responss  by  the  FAA.  The  setter  aoeaed  dropped. 


NASA  et  Idwerda  AFB.  la  eerly  1969  while  et 
contacted  by  the  FAA  concerning  the  subject 
aedicels.    Since  e  Doctor  Mohlar  faila  to 
Dr.  tick.    Blkle  made  claer  that  his  opinions 
hsd  ellaineted  the  faally  phyaician  .    Bliae 
froa  an  FAA  approved  exeainer.    The  aetter 


Blkle  wee  tha  civilian  haed  of 
fcahlngton  on  NASA  buainaaa,  Paul  aaa 
o^the  cxeaptlon  of  glider  pilots  froa 
reesU  the  incident,  it  eey  heve  been 
asre  even  etronger  «kaB  since  the  FAA 
says  he  haa  not  had  a  decent  phyalcsl 
ass  dropped  spin. 

Approxlaetely  e  year  ego,  the  Chief  Counssl  for  ths  FAA,  ^stsd,  •ubsU- 
tuted  ftr  Bond  at  an  SSA  banquet  in  ■.ahlngton.     His  speeeh  brou^  ^TTfT* 
hlTaudlenc.  .Inc.  h.  gusr«.teed  thea  that  they  aould  never  be  bother«l  ebout 
^  «:^tion  egein.    Be  aald  that  there  wea  no  need  to  r-oye  their  «jj-ptlon. 
I  aaked  Mr.  Onatad  aa  to  what  baais  and  docuaentatlon  he  uaed  to  aake  auch  a 
L^Suria  FU  goals,  but  h.  f.U«l  to  recsU.    ^JT^n  -h-r.  .  requlreasat 
for  flying,  Onstsdaould  hsve  difficulty  getting  e  third  cless  tiokst. 

I  hope  thst  this  petition  is  aore  successful  thsn  ay  previous  ooe. 
Respectfully  subalttsd. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  773  and  778 

Requirements  for  Surface  Coal  Mining 
and  Reclamation  Permit  Approval; 
Ownership  and  Control 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Notice  of  reopening  of  public 
comment  period  and  public  hearing. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  United  States  Department  of  the 
Interior  (DOI)  published  a  proposed  rule 
amending  its  regulations  dealing  with 
the  permit  approval  provisions  of 
section  510(c)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 
The  proposed  rule  would  define  the 
terms  "ownership"  and  "control,"  and 
would  expand  the  scope  of  the  findings 
which  regulatory  authorities  are 
required  to  make  prior  to  permit 
approval.  The  comment  period  on  the 
proposed  rule  closed  June  16, 1986. 
OSMRE  is  now  reopening  and  extending 
the  comment  period  and  will  conduct  a 
public  hearing. 

DATES:  The  comment  period  on  the 
proposed  rule  is  extended  until  August 
11, 1986.  The  public  hearing  is  scheduled 
for  July  15, 1986,  at  7:00  P.M.  in  Big  Stone 
Gap,  Virginia. 

ADDRESS:  The  public  hearing  will  be 
held  at  the  following  location:  Mountain 
Empire  Community  College,  Dalton 
Cantrel  Building,  Route  23,  Big  Stone 
Gap,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  F.  DeVito,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240;  Telephone:  202-343-5950 
(Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION:  OSMRE 

published  a  proposed  rule  which  would 
amend  its  regulations  dealing  with  the 
permit  approval  process  by:  (1)  Adding 
definitions  for  the  terms  "ownership" 
and  "control"  as  those  concepts  are 
used  in  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (the  Act),  30 
U.S.C.  1201  et  seq.;  and  (2)  expanding 
the  scope  of  the  compliance  Hndings 
which  regulatory  authorities  are 
required  to  make  prior  to  permit 
approval.  The  proposed  rule  was 
published  in  the  Federal  Register  on  • 
April  5, 1985  (50  FR  13724).  On  June  7. 


1985,  a  notice  was  published  extending 
the  comment  period  to  June  28, 1985  (50 
FR  24122).  On  April  16, 1986  (51  FR 
12879)  a  notice  was  published  which 
reopened  and  extended  the  comment 
period  until  June  16, 1986.  The  April  16, 
1986  notice  also  contained  examples 
illustrating  how  the  "Ownership  and 
Control"  rule  would  be  used  in 
conjunction  with  OSMRE's 
computerized  Applicant-Violator 
System. 

Public  interest  in  the  proposed  rule 
has  continued  at  a  very  high  level. 
OSMRE  has  received  several  requests  to 
hold  a  public  hearing  and  to  further 
extend  the  comment  period  in  order  to 
afford  interested  parties  additional  time 
to  comment.  As  a  result,  OSMRE  is 
reopening  and  extending  the  comment 
period  until  August  11, 1986,  and  has 
scheduled  a  public  hearing  at  7:00  P.M. 
on  July  15, 1986  at  Mountain  Empire 
Community  College,  Dalton  Cantrel 
Building,  Route  23,  Big  Stone  Gap. 
Virginia. 

A  commenter  on  the  April  16, 1986 
notice  which  reopened  the  public 
comment  period  questioned  whether 
OSMRE  intended  that  notice  as  a 
proposed  rulemaking  which  would 
amend  the  information  collection 
requirements  for  permit  applications  in 
30  CFR  778.13  and  778.14.  OSMRE 
intends  to  publish  in  the  future  a 
separate  notice  of  proposed  rulemaking 
to  amend  30  CFR  778.13  and  778.14. 

Dated:  June  18, 1986. 
led  D.  Christensen, 

Director,  Office  of  Surface  Mining 

Reclamation  and  Enforcement. 

(FR  Doc.  86-14287  Filed  6-24-66:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  86-235,  RM-51101 

Radio  Broadcasting  Services; 
Anderson,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Prather-Breck 
Broadcasting  proposing  the  substitution 
of  Channel  234C2  for  Channel  232A  and 
modification  of  the  license  of  Station 
KEWB(FM),  at  Anderson,  California. 
-  DATES:  Comments  must  be  filed  on  or 


before  August  11, 1986,  and  reply 
comments  on  or  before  August  26, 1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
counsel  for  petitioner,  as  follows:  Roger 
].  Metzler.  Esq..  Farrand.  Malti.  Cooper 
&  Metzler,  701  Sutter  St.,  San  Francisco, 
CA  94109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-235,  adopted  June  2, 1986,  and 
released  June  18, 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channnel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Upp. 

Chief  Allocations  Branch  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  86-14264  Filed  6-24-86:  8:45  am) 
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47  CFR  Part  73 

tMM  Docket  No.  86-238,  RM-51361 

Radio  Broadcasting  Services; 
Brenham,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


BEST  COPY  AVAILABLE 
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summary:  This  document  requests 
comments  on  a  petition  by  Brenham 
Bluebonnet  Communications  proposing 
the  allotment  of  Channel  231A  to 
Brenham,  Texas,  as  that  community's 
second  local  FM  service.  A  site 
restriction  of  7.7  kilometers  (4.8  miles) 
west  of  the  community  is  required. 

DATES:  Comments  must  be  Hied  on  or 
before  August  8, 1986,  and  reply 
comments  on  or  before  August  25, 1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Harry  Martin, 
Esquire,  Reddy.  Begley  &  Martin.  2033  M 
Street.  NW..  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawiings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATKMI:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-23a  adopted  June  2, 1968,  and 
released  June  17. 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decison  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commissioo. 
Mark  N.  Upp, 

Chief.  Allocations  Branch  Policy  ondRutei' 
Division,  Mass  Media  Bureau. 
[FR  Doc.  86-14270  Filed  e-24-«6;  &45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  86-234,  RM-S263] 

Radio  Broadcasting  Services;  Del  Rio, 
TX 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  request 
comments  on  a  petition  by  Forum 
Broadcasting,  Inc.,  proposing  the 
substitution  of  Channel  234C2  for 
Channel  232A  at  Del  Rio,  Texas,  and 
modification  of  the  hcense  of  Station 
ICLKE(FM),  Channel  232A,  Del  Rio, 
Texas,  to  specify  operation  on  Channel 
234C2,  as  that  community's  second  wide 
coverage  area  FM  service.  A  site 
restriction  of  24.1  kilometers  (14.9  miles) 
northwest  of  the  community  is  required. 
Also  the  proposal  requires  concurrence 
by  the  Mexican  government. 

DATES:  Comments  must  be  filed  on  or 
before  August  11, 1986,  and  reply 
comments  on  or  before  August  28, 1986. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Forbes  W.  Blair, 
Blair.  Joyce  &  Silva.  1825  K  Street,  NW.. 
Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT. 
Patricia  Rawiings  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-234,  adopted  June  2, 1986.  and 
released  June  18, 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3aoa 
2100  M  Street.  NW.,  Suite  14a 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 


For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communicationa  Commission. 

Mark  N.  Upp. 

Chief,  Allocations  Branch  Policy  and  Rulea 
Division,  Mass  Media  Bureau. 
[FR  Doc.  86-14285  Filed  ft-24-86;  8:45  am) 
MUJNG  COOC  (712-01-11 

47  CFR  Part  73 

[MM  Ooekat  No.  86-239,  RM-5330] 

Radio  Broadcasting  Services;  Faith,  SO 

agency:  Federal  Conununications 

Commmission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  the 
allocation  of  Channel  246  to  Faith.  South 
Dakota,  at  the  request  of  the  South 
Dakota  State  Board  of  Directors  for 
Educational  Television.  The  allocation 
could  provide  Faith  with  its  first  local 
noncommercial  educational  service. 
Petitioner  is  requested  to  provide  an     j, 
engineering  showing  detail  the  TV 
Channel  6  interference  which  it  claims 
would  occur  from  use  of  channels  in  the 
noncommercial  educational  band  or  to 
state  whether  it  intends  to  apply  for  the 
channel  if  it  is  ultimately  allocated  on  a 
non-served  basis. 

DATES:  Comments  must  be  filed  on  or 
before  August  11, 1988,  and  reply 
comments  on  or  before  August  26, 1986. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner,  as  follows:  Roy  R.  Russo, 
Esq..  Martin  I.  Levy,  Esq.,  Cohn  and 
Marks,  1333  New  Hampshire.  Ave..  NW. 
Washington.  DC  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  834-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-239,  adopted  June  2, 1986.  and 
released  June  18, 1986.  The  full  text  of 
this  Commission  decision  is  availabale 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800. 
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2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  chanel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.240. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
MarkN.  Lipp, 

Chief  Allocations  Branch  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  88-14266  Filed  6-24-88;  8:45  am] 

BtlXINO  COOE  •712-01-M 

47  CFR  Part  73 

(MM  Docket  No.  86-233.  RM-5316] 

Radio  Broadcasting  Services,  Fuiton, 
MS 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. ^^ 

summary:  This  action  proposes  the 
substitution  of  Class  C2  Channel  270  for 
209A  at  Fulton,  Mississippi,  and 
modification  of  the  Class  A  license  for 
Station  WFTA  (FM).  in  response  to  a 
petition  filed  by  Itawamba  County 
Broadcasting  Company.  Inc.  The 
allocation  could  provide  Fulton  with  a 
first  Class  C2  channel. 
DATES:  Comments  must  be  filed  on  or 
before  August  8, 1986.  and  reply 
comments  on  or  before  August  25, 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Olvie  E.  Sisk, 
Sisk  Engineering,  P.O.  Box  549.  Fulton, 
Mississippi  38843. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle  (202)  634-6530.  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-233.  adopted  June  3, 1986.  and 
released  June  17, 1986.  The  full  text  of 


this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  goveriiing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fait  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Upp, 

Chief  Allocations  Branch  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  86-14268  Filed  6-24-86:  8:45  am] 

WUJNO  COOC  •711-01-M 


47  CFR  Part  73 

[MM  Docket  No.  86-237,  RM-S191] 

Radio  Broadcasting  Services; 
Greeneviile,  TN 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Burley 
Broadcasters,  Inc.,  proposing  the 
allotment  of  FM  Channel  290A  to 
Greeneviile,  Tennessee,  as  that 
community's  second  FM  service.  A  site 
restriction  of  7.2  kilometers  (4.5  miles) 
northwest  of  Greeneviile,  is  required. 
DATES:  Comments  must  be  filed  on  or 
before  August  8, 1986,  and  reply 
comments  on  or  before  August  25, 1986. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Kirk  Tollett, 
National  Communications  Consultants, 
First  National  Bank  Building,  Liberty 
Square,  Sparta,  TN  38583. 


FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawiings  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-237.  adopted  June  2, 1988,  and 
released  June  17. 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Mark  N.  Upp. 

Chief  Allocations  Branch  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  88-14289  Filed  6-24-86;  8:45  am) 
BIUJNQ  COOC  e712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  S6-232,  RM-5231] 

Radio  Broadcasting  Services;  Omak. 
WA 

agency:  FederaK^ommunications 

Commission. 

action:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  by  Okanogan 
Valley  Broadcasting.  Inc..  proposing  the 
substitution  of  Channel  226C2  for 
Channel  224A  at  Omak.  Washington, 
and  modification  of  the  license  of 
Station  KOMW-FM.  Omak. 
Washington,  to  specify  operation  on 
Channel  226C2.  as  that  community's  first 
wide  coverage  FM  station.  A  site 
restriction  of  10  kilometers  (6.3  miles) 
southwest  of  the  city  is  required.  Also 
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the  proposal  requires  concurrence  by 
the  Canadian  government. 
dates:  Comments  must  be  filed  on  or 
before  August  8, 1986,  and  reply 
comments  on  or  before  August  25, 1986. 
AOORESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

In  addition  to  filing  comments  with 
the  FCC.  interested  parties  should  serve 
the  petitoners,  or  their  counsel  or 
consultant,  as  follows:  Okanogan  Valley 
Broadcasting.  Inc..  P.O.  Box  151.  Omsk. 
WA  98841. 

FOR  FUirTHER  mFORMATION  COftTACT: 
Patricia  Rawlings  (202)  834-6530. 
SUPPLEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-232,  adopted  June  2, 1986,  and 
released  June  17. 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  charmel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

MarkN.Iipp. 

Chief.  Policy  and  Rules  Division,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  86-14271  Filed  6-24-«6:  8:45  am] 

BNXMG  CODE  Cna-OVM 


47  CFR  Part  73 

PNM  DockM  No.  16-159,  RM-4979] 

Radio  Broadcasting  Services;  Redfield, 
SD 

agency:  Federal  Communications 

Commission. 

action:  Dismissal  of  Proposed  Rule. 


SUMMARY:  Action  taken  herein  rescinds 
the  Notice  of  Proposed  Rule  Making 
proposing  to  substitute  Channel  279C2 
for  Channel  279  at  RedReid.  South 
Dakota,  at  the  request  of  Victoria 
Broadcasting  System,  Inc.  The  Notice 
was  issued  on  the  premise  that  no 
acceptable  application  specifying 
Redfield  as  the  community  of  license 
was  on  file.  It  has  now  come  to  the 
Commission's  attention  that  the 
application  of  Mary  Verkest  (850712TB) 
was  accepted  for  tendering. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order.  MM 
Docket  No.  86-159.  adopted  June  9, 1986. 
and  released  June  17. 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW..  Suite  14a 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Ralph  A.  Haller. 

Acting  Chief,  Policy  and  Rules  Division  Mass 

Media  Bureau. 

[FR  Doc  88-14287  Filed  6-24-86;  8:46  am] 

BttXMO  COOC  C712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  86-236,  RM-5187] 

Radio  Broadcasting  Services; 
Kingston,  TN 

AGENCY:  Federal  Conmiunications 

Commission. 

action:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  by  William  J. 
Miller  proposing  the  allotment  of 
Channel  241A  to  Kingston.  Tennessee, 
as  that  community's  first  FM  service.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Timothy  K. 
Brady.  Attorney  at  Law.  1116 
Weisgarber  Road.  P.O.  Box  10566. 
Knoxville.  TN  37939-0586. 


DATES:  Comments  must  be  filed  on  or 
before  August  8. 1986.  and  reply 
comments  on  or  before  August  25, 1986. 
address:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-236,  adopted  June  2, 1986,  and 
released  June  17. 1986.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW,  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW,  Suite  140. 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
MarkN.Lipp, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  86-14274  Filed  6-24-86;  8:46  am] 
BtUJNG  CODE  sTimn-n 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  385 


[BMCS  Docket  Na  MC-123;  NoUce  No.  8fr- 
6] 

Safety  Fitness  Detennination 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  Section  215  of  the  Motor 
Carrier  Safety  Act  of  1984  directs  the 
Secretary  of  Transportation,  in 
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cooperation  with  the  Interstate 
Commerce  Commission,  to  establish  a 
procedure  to  determine  the  safety 
fitness  of  owners  and  operators  of 
commercial  motor  vehicles,  including 
persons  seeking  new  or  additional 
operating  authority  as  motor  carriers. 
The  notice  of  proposed  rulemaking 
(NPRM)  proposes  to  revise  the  existing 
safety  rating  procedures  and  add  a  new 
procedure  that  would  apply  to  every 
motor  carrier  operating  in  interstate  or 
foreign  commerce  who  has  not 
previously  been  assi^ed  a  safety  rating 
or  who  intends  to  enter  the  motor  carrier 
industry.  Comments  are  requested 
regarding  the  proposed  changes.  Specific 
issues  where  comments  are  requested 
are  outlined  in  the  "Supplementary 
Information"  section  of  the  preamble  to 
the  NPRM. 

DATE:  Comments  must  be  received  on  or 
before  August  11, 1986. 
ADDRESS:  All  written  comments  should 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  should 
be  submitted  preferably  in  triplicate  to 
Room  3404,  Bureau  of  Motor  Carrier 
Safety,  400  Seventh  Street  SW., 
Washington.  E)C  20590.  The  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  7:45  ajn.  and  4:15  p.m.  ET. 
Monday  through  Friday,  except  for  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Gary  E.  Curtis,  Bureau  of  Motor 
Carrier  Safety,  (202)  426-1724;  or  Mrs. 
Kathleen  S.  Markman,  Office  of  the 
Chief  Counsel,  (202)  426-0346,  Federal 
Highway  Administration.  Department  of 
Transportatioa  400  Seventh  Street  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET,  Monday 
through  Friday,  except  for  legal 
holidays. 

SUPPLEMENTARY  MFORMATtON:  On 
October  11, 1984,  Congress  passed  the 
Motor  Carrier  Safety  Act  of  1984  (Pub.  L. 
98-554,  98  Stat.  2829Kthe  Act).  The  Act 
was  signed  into  law  by  the  President  on 
October  3a  1984. 

This  rulemaking  action  addresses 
section  215  of  the  Act.  which  provides 
that  the  Secretary  of  Transportadoa  in 
cooperation  with  the  Interstate 
Commerce  Commission  (ICC),  shall  by 
rule,  after  notice  and  opportunity  for 
comment,  establish  a  procedure  to 
determine  the  safety  fitness  of  owners 
and  operators  of  comntercial  vehicles, 
including  persons  seeking  new  or 
additonal  operating  authority  as  motor 
carriers.  The  proposed  procedure  would 
apply  to  every  motor  carrier  operating  in 
interstate  or  foreign  commerce. 

For  those  carriers  that  seek  ICC 
authority,  the  Act  also  provides  that  the 


ICC  riiall  find  any  applicant  for  motor 
caiTier  operating  authority  unfit  if  the 
applicant  does  not  meet  the  safety 
fitness  requirements  established  in  this 
rulemaking  and  shall  deny  such 
application. 

"The  FHWA  proposes  to  make 
revisions  to  certain  sections  of  the 
current  Part  382  for  clarity,  to  collect 
safety-related  information  for  all 
unrated  motor  carriers,  and  generally  to 
facilitate  implementation  of  these 
changes  to  the  Safety  Fitness  provisions. 
In  addition.  FHWA  requests  comments 
on  whedier  a  separate  system  should  be 
set-up  for  ICC  applicants  particularly 
those  with  no  previous  operating 
history. 

New  Program  Emphasis  for  BMCS 

The  new  requirements  proposed  in 
this  regulation  are  part  of  recent 
enhancements  in  the  Department's 
motor  carrier  safety  program.  BMCS  has 
begun  to  implement  program  changes 
that  will  significantly  broaden  its  safety 
monitoring  of  motor  carriers.  To  better 
identify  problem  and  hi^  risk  motor 
carriers,  BMCS  will  analyze  the 
available  computerized  data  such  as 
accident  reports  required  to  be  filed  by 
the  carriers  with  BMCS,  and  information 
from:  state  enforcement  audits  and 
roadside  inspections  of  vehicles; 
contacts  and  interviews  with  the 
carriers  by  BMCS  field  personnel  BMCS 
enforcement  actions;  and  through  a 
questionnaire  that  will  be  sent  to  all 
unrated  carriers.  This  questionnaire 
should  provide  a  significant  source  of 
information  on  the  estimated  185.0(X) 
motor  carriers  that  have  never  been 
audited  and  rated.  All  unrated  carriers 
vrill  be  required  to  submit  the 
questionnaire  as  the  initial  step  in  the 
BMCS  safety  review  process  to  rate  and 
monitor  motor  carriers. 

BMCS  will  computerize  aad  integrate 
all  the  available  data  from  Federal. 
State,  and  local  sources  on  the  carriers' 
safety  records  to  assess  and  monitor  the 
safety  performance  of  all  motor 
carriers — including  those  that  are 
currently  rated  and  those  that  are  not. 
BMCS  safety  specialists  will  contact 
and/or  visit  all  unrated  carriers  whose 
safety  records  indicate  there  may  be  a 
safety  problem  or  noncompliance  with 
the  safety  regulations.  This  initial 
contact  will  be  a  comphance  review  of 
the  carrier's  safety  and  maintenance 
systems — not  an  indepth  audit  of 
specific  records,  although  examples  of 
records  may  be  requested  during  a 
compliance  review.  As  a  result  of  the 
compliance  review,  BMCS  safety 
speciaUsts  will  be  able  to  identify  and 
provide  close  monitoring  and  technical 
assistance  to  high  risk  and  problem 


carriers  with  the  objective  of  achieving 
full  compliance.  Following  the  on-site 
visit  and  based  on  all  available  safety 
information  on  the  carrier.  ^ICS  will 
assign  a  safety  rating  to  the  carrier.  The 
compliance  review  and  the  results  of 
technical  assistance  and  monitoring  will 
also  determine  if  enforcement  action  is 
necessary.  A  separate  indepth  audit  of 
the  carriers'  records  will  be  done  to 
collect  evidence  for  an  enforcement 
action  vrhen  necessary. 

These  improvements  to  the  motor 
carrier  program  rely  heavily  on  data 
availability.  The  Department  has 
proposed  to  Congress  to  increase 
significantly  the  grant  funds  available  to 
the  States  to  enhance  their  motor  carrier 
safety  programs.  Under  this  grant 
program,  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP),  the 
States  agree  to  enforce  federal  or 
compatible  State  motor  carrier  and 
hazardous  materials  regulations.  This 
grant  program  will  increase  significanUy 
the  number  of  roadside  insepctions  of 
motor  carriers  nationwide  and  will  be  a 
major  source  of  standardized,  uniform 
data  for  BMCS'  rating  and  monitoring 
processes.  A  signifcant  part  of  this 
program  is  the  electronic  sharing  of  data 
among  States  and  the  BMCS. 

Over  the  next  several  years  a  majority 
of  the  States  will  implement  fully  their 
enhanced,  uniform  motor  carrier  safety 
programs,  set  up  their  computer 
systems,  and  make  safety  data  available 
to  K^CS.  In  the  interim,  BMCS  proposes 
to  issue  a  one-time  questionnaire  to 
collect  data  on  the  operations  of  the 
unrated  carriers.  BMCS  currently  has 
very  little  data  on  the  unrated  carriers. 
The  questionnaire  will  help  to  identify 
all  unrated  carriers  and  provide 
information  on  the  scope  and  natare  of 
their  operations.  The  information 
gathered  will  be  entered  into  the  data 
system  and  integrated  with  any  other 
information  on  the  carrier  already  in  the 
system  to  assess  and  monitor  the  safety 
performance  of  the  carrier. 

Safety  Rating:  Current  Procedure 

The  current  Part  385.  of  Title  49.  Code 
of  Federal  Regulations  (cited  as  49  CFR 
Part  385).  tided  "Safety  Ratings," 
provides  that  motor  carriers,  whether  or 
not  they  are  seeking  ICC  operating 
authority,  are  currently  assigned  a 
safety  rating  based  upon  safety 
management  audits,  investigations,  and 
other  factors  reflecting  upon  a  carrier's 
compliance  with  the  Federal  Motor 
Carrier  Safety  and  Hazardous  Materials 
Regulations.  The  rating  assigned  is 
prioiarily  based  upon  evidence  of  the 
carrier's  current  degree  of  compliance. 
Consideration  is  also  given  to  the 
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carrier's  past  compliance  record, 
including  improvement  or  lack  of 
improvement  over  previous  audits  and 
roadside  inspections,  the 
recommendation  of  the  Federal 
Highway  Administration  field  staff,  the 
carrier's  accident  record,  and  violations 
of  state-related  statutes  or  regulations. 
In  evaluating  the  foregoing  factors, 
consideration  is  also  given  to  violations 
rates,  vehicle  out-of-service  rates,  and 
accident  ratios  as  compared  with  the 
average  rates  for  similar  motor  carriers. 
Safety  ratings  are  assigned  on  a  case- 
by-case  basis.  While  the  total  number  of 
violations  is  a  factor  in  assigning  safety 
ratings,  greater  weight  is  given  to  the 
nature  and  extent,  severity,  motive,  and 
the  consequences,  or  possible 
consequences,  of  those  violations. 

Program  Goal* 

Under  provisions  proposed  below,  the 
Bureau  of  Motor  Carrier  Safety  (BMCS) 
will  begin  to  acquire  information  on 
every  motor  carrier's  operation  by 
requiring  each  unrated  motor  carrier  to 
complete  a  safety  fitness  questionnaire 
on  a  class-by-class  basis  within  the  next 
3  years.  The  questionnaire,  together  with 
other  available  information  on  the 
carrier's  safety  record  and  practices, 
would  help  BMCS  to  assess  the  safety 
performance  and  monitor  those  carriers 
and  eventually  assign  them  a  safety 
fitness  rating. 

The  goal  with  respect  to  the  rating 
scheme  is  for  every  motor  carrier  to 
have  a  safety  rating  assigned  following 
a  personal  visit  and  review  of  its  safety 
procedures  and  operating  results. 

The  questionnaire  is  but  one  part  of  a 
broader  program  to  monitor  closely 
motor  carriers'  compliance  through  data 
on  the  carrier  obtained  from  many 
sources.  This  program  would  be 
implemented  in  three  phases,  as  follows: 
(1)  Continue  the  assignment  of  safety 
ratings  using  information  from 
compliance  reviews,  enforcement  audits, 
accident  reports,  and  roadside 
inspection  and  accident  data  from  the 
states  and  BMCS;  (2)  review  the 
responses  to  the  questionnarie  and 
prioritize  BMCS  activities  toward 
unrated  motor  carriers;  and  (3)  enhance 
and  integrate  available  motor  carrier 
data  from  all  sources  for  the  purpose  of 
continually  monitoring  the  safety 
records  of  all  carriers. 

Proposed  Questionnarie 

The  questionnaire  was  developed  to 
take  advangage  of  BMCS'  analysis  of 
the  safety  data  in  its  records  of  the 
approximately  32.000  motor  carriers  that 
have  been  rated  in  the  past.  Using  the 
data  on  the  rated  carriers,  BMCS  is 
developing  safety  problem  indicators 


that  are  a  function  of  the  size  of  the 
carrier,  total  mileage  traveled,  type  of 
cargoes  transported,  and  accident  and 
violation  histories.  These  indicators  will 
identify  carriers  whose  safety 
performance  is  outside  the  norm  (in 
either  direction)  for  their  type,  size  and 
location  of  operation.  Based  on  its 
program  experience,  BMCS  believes  that 
the  information  sought  will  help  BMCS 
establish  priorities  for  on-site 
compliance  reviews  of  the  carriers' 
safety  and  maintenance  systems. 
Specific  comments  are  requested  on  all 
aspects  of  the  questionnaire,  which  is 
attached. 

Some  of  the  information  requested  on 
the  form,  such  as  reportable  accidents, 
is  requried  under  the  current  regulations 
to  be  filed  with  BMCS.  Past  accident 
information  outside  the  norms  is  an 
indicator  of  possible  systemic  problems 
that  could  impair  a  carrier's  safety 
fitness.  This  information  also  will  bring 
the  carriers  that  have  not  previously 
filed  accident  reports  current  with 
BMCS,  and  verify  the  accident  history  of 
carriers  that  have  been  filing  reports. 
Note,  however,  that  submission  of  false 
information  on  the  questionnaire  would 
subject  violators  to  criminal 
prosecution,  and  BMCS  intends  to  take 
action  if  comparison  of  the 
questionnaire  data  with  other 
information  on  file  indicates  such 
falsification  may  have  taken  place. 

From  a  list  in  the  questionnaire,  the 
carrier  would  check  the  states  in  which 
it  operates,  the  principal  types  of 
cargoes  and,  if  applicable,  classes  of 
hazardous  materials  transported. 
Operational  data  is  requested  for  each 
of  3  prior  years  pertaining  to:  average 
number  of  drivers  and  power  units  used, 
annual  commercial  vehicle  mileage, 
accident  data,  number  of  reportable 
hazardous  materials  incidents,  citations 
drivers  received  for  traffic  violations, 
and  out-of-service  actions  against 
drivers  and  vehicles  by  federal,  state,  or 
local  officials.  The  annual  commercial 
vehicle  mileage  and  number  of  accidents 
meeting  the  reporting  requirements  of  49 
CFR  Part  394  are  considered  the  most 
critical  in  this  series  of  data  elements. 
The  accident  ratio  per  million  miles  of 
travel  can  be  computed  from  this  data 
and  would  be  an  important  criterion  in 
establishing  the  priorities  for 
compliance  reviews. 

Comments  are  requested  particularly 
with  respect  to  the  reliability  of  self- 
reported  accident,  violation,  and 
mileage  data.  BMCS  intends  to  make  a 
check  of  its  own  and  of  state  files  where 
available  to  make  an  independent 
determination,  but  there  will  be  cases  in 
which  the  self-reported  information  will 
be  the  only  data  available.  The  recent 


accident  and  violations  record  will  be 
used  principally  to  determine  the 
priority  for  the  carrier  receiving  a 
compliance  review.  Too  many  accidents 
and/or  violations,  compared  to  the  norm 
for  the  carriers'  type  of  operation,  could 
indicate  deficiencies  in  safety  systems; 
too  few  reported  accidents  might 
indicate  lack  of  understanding  of  or 
compliance  with  reporting  requirements. 
No  carrier  would  be  rated  solely  on  the 
basis  of  this  self-reported  information, 
but  one  whose  self-reported  record  fell 
outside  the  norms  for  its  type  of 
operation  will  receive  a  higher  priority 
for  compliance  review.  Comments  are 
requested  on  the  value  and  probable 
reporting  authenticity  of  these  data 
elements,  especially  the  mileage  and 
accident  data.  Are  there  other  statistics 
that  should  be  collected?  How  can 
exposure  and  operational  information 
be  gathered  in  the  future?  How  difficult 
will  it  be  for  a  motor  carrier  to  supply 
this  information  from  its  files? 
Commenters  also  should  suggest 
alternative  methods  that  could  achieve 
the  desired  results.  In  addition, 
commenters  should  address  whether  all 
carriers,  including  those  already  rated, 
should  be  required  to  file  the 
questionnaire. 

BMCS  is  also  considering  granting 
some  form  of  amnesty  to  carriers  that 
provide  accident  history  information  in 
response  to  the  questionnaire  to 
encourage  accuracy.  This  amnesty  could 
be  for  prior  failure  to  file  the  required 
reports.  An  amnesty  provision  would 
"cure"  past  violators  for  failure  to  file 
the  reports.  However,  it  also  could  affect 
other  enforcement  aspects  of  the  BMCS 
program  and  commenters  should 
address  whether  such  a  provision  is 
appropriate.  In  addition,  the  Department 
also  will  consider  changes  to  the 
accident  reporting  requirements  in  a 
separate  rulemaking  to  improve  the 
incidence  of  accident  reporting.  Other 
possible  means  are  available  to 
encourage  the  submission  of  accurate 
reports  such  as  rating  a  carrier  as 
"unsatisfactory"  if  it  fails  to  file  or 
giving  that  carrier  a  higher  priority  for  a 
compliance  review.  In  addition,  the 
motor  carrier  identification  number, 
discussed  below,  could  be  used  or 
displayed  to  indicate  that  the  carrier  has 
filed  the  questionnaire.  Further,  and  as 
discussed  below,  the  insurance  industry 
also  may  provide  a  source  of  incentives 
for  carriers  to  file  accurate  responses  to 
the  questionnaire.  Commenters  should 
address  these  approaches  and  possible 
problems  or  benefits  of  each  and  also 
submit  other  viable  suggestions. 

The  filing  entity  is  queried  about  the 
present  amount  of  financial 
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responsibility  (insurance)  in  effect  to 
cover  public  liability,  property  damage, 
and  environmental  restoration.  The 
minimum  amount  of  financial 
responsibility  required  can  be 
determined  by  referring  to  the  types  of 
cargoes  transported  and  the  type  of 
motor  carrier.  Financial  responsibility 
coverage  is  a  prerequisite  to 
commencing  and  continuing  operations. 
Comments  are  requested  on  the 
necessity  and  appropriateness  of  this 
inquiry  and  also  as  to  the  desirability  of 
requiring  carriers  to  submit  copies  of 
their  current  form  MCS-90  or  MCS-82 
showing  compliance  with  49  CFR  Part 
387. 

A  motor  carrier  will  be  required  to 
respond  to  this  questionnaire  only  one 
time.  After  all  currently  unrated  motor 
carriers  have  responded  to  the 
questionnaire,  it  will  be  used  only  to 
register  and  evaluate  new  entrants  into 
the  motor  carrier  industry. 

The  BMCS  safety  specialists  will  be 
located  in  FHWA's  Regional  and 
Division  field  offices.  Each  safety 
specialist  will  be  assigned  a  caseload  of 
motor  carriers  to  track  and  monitor  their 
compliance.  All  of  the  BMCS  activities 
for  an  individual  carrier,  such  as 
compliance  reviews,  complaint 
investigations,  enforcement  actions  or 
accident  investigations  would  be 
channeled  through  the  safety  specialist. 
In  addition,  as  accident  data,  MCSAP 
roadside  inspection  data  and  other 
information  is  collected  and  analyzed  at 
headquarters,  the  information  pertaining 
to  each  safety  specialist's  caseload  will 
be  sent  to  the  safety  specialist.  This 
procedure  will  also  give  the  motor 
carriers  a  specific  local  person  to 
contact  with  questions  or  for 
information  on  safety  regulations  and 
requirements. 

If  the  questionnaire  and  other 
information  on  the  carrier  indicates  a 
possible  safety  problem  or  the  need  to 
clarify  any  information,  the  carrier 
would  be  contacted  by  the  safety 
speciahst.  Carriers  which  appear  to 
have  safety  problems  would  be 
prioritized  for  compliance  review.  Other 
carriers  also  would  be  subject  to 
appropriate  review. 

It  is  proposed  that  carriers  be 
classified  according  to  principal  cargo 
transported  and  assigned  a  priority 
basis  for  receiving  the  questionnaire. 
Carriers  would  generally  be  assigned  to 
groups  based  on  their  potential  for  a 
catastrophic  accident,  the  type  of 
commodity  being  transported  and  the 
accident  risk  factor  involved  in 
transporting  certain  commodities.  These 
accident  risks  factors  were  determined 
from  analysis  of  BMCS  accident  reports. 
In  some  instances,  a  small  segment  of 


carriers  would  arbitrarily  be  ncluded 
with  some  other  group  to  maintain  the 
average  size  of  each  group.  The 
following  groups  of  carriers  have  been 
established  in  priority  order  for 
purposes  of  receiving  the  questionnaire. 
Group  1  (approximately  21,500) 
Carriers  Transporting 
Hazardous  materials: 

In  packages 

In  bulk 
Chemicals.  N.O.S. 
Passengers 
Household  goods 
New  furniture 
Motor  Vehicles 
Mobile  Homes 
Driveaway-towaway 

Group  2  (approximately  14,300) 

Carriers  Transporting 

Produce,  fruits 

Livestock 

Beverages 

Meat  Products 

Gfain,  feed,  hay 

Group  3  (approximately  16,100) 

Carriers  Transporting 

Machinery,  large 

Metal 

Building  Materials 

Oil  field  equipment 

Coal 

Group  4  {approximately  16,000) 

Carriers  Transporting 

General  freight 

Non-refrigerated  food 

Paper  products 

Logs,  poles,  beams 

U.S.  Mail 

Groups  5  through  10 

Ail  other  categories 

Would  receive  a  questionnaire  in  6 

groups  of  approximately  20,000 

carriers  per  group. 

When  the  final  rule  is  published  in  the 
Federal  Register,  notification  will  be 
provided  to  the  first  group  of  carriers 
required  to  file  the  questionnaire.  Once 
the  process  is  implemented,  snbsequent 
notices  will  be  issued  to  notify  die 
industry  which  group  or  segment  of 
carriers  will  next  be  reqinred  to  submit 
the  questionnaire.  BMCS  will  send  these 
notices  to  all  known  carriers  within 
each  grouping  and  all  carriers  will  be 
required  to  file  the  questionnaire  with 
their  appropriate  group  even  if  they  do 
not  receive  a  questionnaire  from  BMCS. 
For  each  class  of  carrier,  BMCS  also  will 
publish  a  notice  in  the  Fsderal  Register 
and  in  other  publications  to  notify 
carriers  of  their  responsibility  to  file  the 
questionnaire.  Thus,  even  carriers  that 
do  not  receive  a  quesbonnaire  from 
BMCS  will  be  obligated  to  file  the 
questionnaire  with  the  appropriate 


group.  Copies  of  the  form  will  be 
available  from  the  state  BMCS  office.  It 
is  suggested  that  motor  carriers  be 
allowed  60  days  to  complete  and  return 
the  questionnaire  to  the  BMCS.  Since 
filing  the  questionnaire  is  the  first  step 
in  the  BMCS  safety  review  process,  we 
anticipate  that  carriers  that  do  not 
respond  to  the  questionnaire  could 
encounter  problems  with  state  police, 
state  motor  carrier  enforceroent 
personnel,  insurance  companies,  and 
shippers,  as  well  as  potential  action  by 
BMCS.  Commente  are  requested 
concerning  how  we  ensure  that  all 
carriere  become  aware  of  the 
requirement  and  file  the  questionnaire  to 
avoid  these  problems.  We  are 
particularly  interested  in  responses  from 
the  insurance  industry  and  state 
insurance  regulatory  bodies  concerning 
what  steps  can  and  will  be  taken  to  help 
insure  that  the  trucking  companies 
applying  for  insurance  have  filed  the 
proposed  questionnaire  with  FHWA. 
We  also  are  concerned  in  general  about 
the  insurance  implications  for  those 
carriers  that  do  not  respond  to  the 
questionnaire,  or  falsify  their  responses, 
or  that  are  rated  "unsatisfactory."  We 
anticipate  that  these  carriers  may  have 
additional  problems  with  insurance 
companies  and  may  not  be  able  to  meet, 
where  applicable,  DOT  minimum 
insurance  requirements.  Commenters 
should  address  the  general  insurance 
implications  and  problems  carriers  may 
encounter  if  they  fail  to  file  the 
questionnaire  or  falsify  responses. 

Motor  Carrier's  Identification  Number 

Currendy  when  the  BMCS  discovers 
and  positively  identifies  a  motor  carrier 
operation  or  a  shipper  of  hazardous 
materials  subject  to  federal  regulation, 
that  entity  is  immediately  entered  in  the 
BMCS  Computerized  Management 
Information  System.  The  entity  is 
assigned  a  carrier  census  identification 
number  (ID  Number)  or  identifier.  The 
ID  number  serves  to  provide  positive 
unique  identification  of  the  entity  and 
distinguishes  among  entities  having  the 
same  or  similar  names  or  trade  names. 
This  number  has  previously  been  used 
only  for  internal  BMCS  recordkeeping. 
BMCS  is  proposing  using  the  carrier 
census  nunber  as  an  industry  wide 
number  for  all  federal  and  state  motor 
carrier  enforcement  and  monitoring. 
Comments  are  requested  on  this 
proposal. 

The  carrier  ID  namber  will  appear  on 
the  questionnaire  maiied  to  a  carrier.  It 
would  also  be  slwwn  on  each  document 
sent  to  a  carrier.  While  BMCS  will 
address  vehicle  identification  in  a 
separate  rulemaking,  comments  are 
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requested  on  the  feasibility  and 
effectiveness  of  requiring  carriers  to 
include  the  ID  number  in  some  fashion, 
either  on  certain  documents  or.  where 
applicable,  the  exterior  of  each  power 
unit  with  its  ID  number.  This  would  be 
especially  beneficial  in  coordinating 
violation  data  recorded  by  state  and 
local  government  enforcement  officials. 
It  could  serve  to  authenticate  the 
offender  and  prevent  the  violations  from 
being  recorded  against  an  innocent 
carrier.  Further,  this  number  could  aid  in 
the  proper  identification  of  carrier's 
accidents  reported  through  state  or  local 
police  to  the  MCSAP  data  system. 
Currently,  police  accident  reports  only 
include  the  driver's  name  and  it  has 
been  difficult  in  some  cases  to  identify 
the  carrier. 

Applicants  to  ICC  for  New  or  Additional 
Authority 

Section  215(d)  of  the  Motor  Carrier 
Safety  Act  of  1984  requires  that  the 
Interstate  Commerce  Commission  (ICC) 
shall  find  any  applicant  for  authority  to 
operate  as  a  motor  carrier  to  be  unfit  if 
the  applicant  does  not  meet  established 
safety  fitness  requirements  and  shall 
deny  the  application. 

For  unrated  motor  carriers  applying  to 
ICC  for  new  or  additional  operating 
authority,  BMCS  is  considering 
evaluation  of  their  safety  fitness  in 
accordance  with  the  procedures  outlined 
above.  That  is,  such  carriers  will  be 
required  to  submit  the  questionnaire. 
BMCS  also  will  review  information 
gathered  from  the  BMCS  accident 
reporting  system  and  the  states,  and  in 
evaluating  a  carrier's  safety  fitness. 
There  are,  however,  two  problem 
situations  on  which  comments  are 
specifically  requested.  First,  there  may 
be  entities  applying  for  new  ICC 
authority  who  are  just  starting  in 
business  as  motor  carriers  and  who  may 
have  neither  a  prior  performance  record 
nor  a  current  operation  for  BMCS  to 
review. 

If  BMCS  required  these  entities  to  first 
obtain  a  fitness  rating  this  could  delay 
the  ICC  in  granting  a  safe  carrier 
authority  to  operate.  Such  an  occurrence 
would  tend  to  inhibit  new  entry,  and 
thus  be  counter  to  the  basic  objective  of 
economic  deregulation.  To  break  the 
impasse,  BMCS  is  considering  reviewing 
such  an  entity's  proposed  operation 
along  with  the  experience  and 
qualifications  of  its  management  and 
personnel  in  order  to  judge  its  prospects 
for  becoming  a  safe  motor  carrier.  BMCS 
could  then  make  a  recommendation  to 
ICC  that  the  entity  be  issued  temporary 
authority  subject  to  a  compliance  review 
after  the  carrier  has  been  in  operation 
long  enough  to  make  such  review 


meaningful.  An  applying  entity  whose 
proposed  operation  had  safety  flaws 
could  be  assisted  by  the  BMCS  safety 
specialist  to  remedy  the  problem  so  that 
a  favorable  recommendation  to  the  ICC 
could  be  made  at  a  later  time.  Comment 
is  requested  on  the  safety  and 
operational  ramification  of  this  concept. 
Is  the  number  of  such  new  entries  likely 
to  be  large  enough  to  warrant  special 
treatment?  Are  they  likely  to  pose 
sufficient  safety  problems  to  warrant 
such  treatment?  How  could  BMCS 
evaluate  their  prospects  for  safety 
before  commencing  operations?  Should 
the  questionnaire  be  modified  for  such 
carriers,  and  if  so,  how?  Comments  are 
also  requested  on  whether  BMCS  should 
be  obligated  to  complete  its  initial 
assessment  of  the  carriers'  safety 
prospects  quickly,  e.g..  within  30  days,  to 
avoid  posing  an  unnecessary  barrier  to 
entry. 

A  second  problem  area  would  exist 
only  in  the  next  few  years  when  the 
questionnaires  are  being  distributed  to 
carriers  on  a  class-by-class  basis  and 
BMCS  safety  specialists  are  conducting 
compliance  reviews  for  those  carriers 
identified  as  presenting  the  greatest 
safety  risk  based  on  the  questionnaire 
response. 

An  unrated  carrier  applying  for  new 
or  additional  ICC  authority  would  also 
require  a  high  priority  for  compliance 
review  in  onler  to  obtain  a  safety  fitness 
rating.  Would  this  place  them  at  a 
competitive  disadvantage  against  the 
existing  carriers  in  their  class  who 
would  not  yet  have  been  required  to 
answer  the  BMCS  questionnaire?  Should 
such  a  carrier,  particularly  one  whose 
class  for  distribution  of  questionnaires 
had  not  yet  come  up.  be  advanced  in 
priority  ahead  of  those  carriers  who 
might  pose  greater  safety  risks?  Should 
BMCS  provide  some  form  of  expedited 
or  interim  system  so  that  it  does  not 
impede  safe  new  entrants  from 
providing  service?  Should  BMCS 
recommend  that  ICC  grant  temporary 
authority  to  such  carrier*  based  on 
available  information,  pending  input  of 
additional  information?  If  the  ICC  is  not 
willing  to  grant  temporary  authority, 
what  other  approach  should  BMCS 
pursue? 

Comments  are  also  requested  on  the 
feasibility  of  the  ICC  issuing  limited- 
term  authority  conditioned  upon  the 
applicant  subsequently  obtaining  a 
safety  rating  of  satisfactory.  After  the 
temporary  grant,  these  carriers  would  be 
placed  on  a  priority  list  for  a  safety 
compliance  review.  If  the  carrier  was 
subsequently  assigned  an  unsatisfactory 
safety  rating,  the  operating  authority 
could  then  be  revoked  or  permanent 
authority  would  not  be  issued. 


Comments  on  this  are  particularly 
desired,  including  whether  these 
procedures  should  apply  to  a  grant  of 
temporary  authority,  and  opinions  as  to 
an  appropriate  length  of  time  for  which 
temporary  authority  could  be  granted. 
Comments  are  also  requested  on 
whether  BMCS  should  be  obligated  to 
conduct  a  compliance  review  of  such 
carriers  within  a  short  time  period,  such 
as  3  months  from  the  carrier's 
commencement  of  operations. 

In  the  above  discussion.  BMCS  is 
considering  requiring  carriers  who  seek 
ICC  authority  to  first  obtain  a 
satisfactory  rating  from  BMCS.  The 
proposed  rule  prohibits  carriers  who 
receive  an  unsatisfactory  rating  from 
operating  (until  they  perform  remedial 
action).  It  does  not.  however,  prohibit 
other  carriers  from  operating,  including 
the  large  number  of  carriers  who  have 
not  yet  been  rated.  Upon  submitting  the 
questionaire,  when  due  for  their  class, 
these  carriers  could  fully  comply  with 
the  proposed  rule,  and  hence  could 
receive  ICC  operating  authority  under 
section  215(d).  BMCS  invites  comments 
on  whether  apphcants  for  ICC  authority 
should  be  subject  to  additional 
restrictions  by  requiring  them  to  first 
obtain  a  satisfactory  safety  rating. 
Comments  who  advocate  subjecting 
these  carriers  to  such  a  restriction 
should  explain  why  they  feel  a  safety 
rating  should  be  required  and  discuss 
the  competitive  effects  on  the  industry 
of  such  a  requirement. 

The  FHWA  and  the  ICC  established  a 
joint  working  group  to  implement 
section  215  of  the  Motor  Carrier  Safety 
Act  of  1984  (the  Act).  Three  members  of 
each  agency  were  designated  for  this 
task. 

In  subsequent  meetings  and  exchange 
of  correspondence,  the  two  agencies 
provided  each  other  information  for  use 
in  the  rulemaking  on  safety  fitness  as 
well  as  the  ICC's  rulemaking  under 
section  226  of  the  Act  concerning 
certificates  of  registration  for  foreign 
carriers. 

The  ICC  staff  has  indicated  that  the 
filing  of  a  questionaire  with  the  BMCS 
for  the  purpose  of  obtaining  safety 
rating  may  create  problems  in  the  timely 
issuance  of  emergency  temporary 
authorities  (ETA's)  where  the 
immediacy  of  transportation  need  is 
greatest.  The  ICC  staff  are  of  the  opinion 
that  safety  rating  procedures  potentially 
could  impede  licensing  in  a  manner  not 
contemplated  by  the  Motor  Carrier 
Safety  Act  of  1984.  The  ICC  staff 
suggests  that  a  resaonable 
accommodation  of  this  concern  would 
be  exclusion  of  ETA  applicants  from  the 
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safety  fitness  determination 
requirements. 

Although  the  BMCS  recognizes  the 
urgency  and  necessity  of  issuing  ETA's 
in  a  timely  manner,  it  is  of  the  opinion 
that  an  ETA  should  not  be  issued,  any 
more  so  than  any  other  authority,  unless 
the  motor  carrier  is  willing  and  able  to 
conduct  a  safe  operation,  nor  that  the 
Congress  intended  otherwise.  Therefore, 
comments  are  being  requested  on  this 
issue,  and  whether  there  are  alternatives 
that  should  be  considered. 

A  summary  of  the  revisions  referred 
to  above  follows:  It  is  proposed  that 
existing  Part  385  be  given  a  new 
heading.  Safety  Fitness  Determination. 
All  proposed  sections  would  be 
renumbered. 

Section-by-Section  Discussion 

Section  385.1  Purpose  and  scope, 
would  be  a  new  section  containing  a 
brief  statement  of  the  purpose  of  the 
regulation  and  a  description  of  the 
motor  carriers  to  which  it  applies. 

Section  385.3  Definitions.  The 
proposed  definition  for  a  safety  rating  of 
"conditional"  was  rewritten  for 
clarification. 

The  proposed  definition  for  a  safety 
rating  of  "unsatisfactory"  was  rewritten 
to  prohibit  further  operations  in 
interstate  or  foreign  commerce  until 
remedial  action  has  been  taken.  The 
carrier  is  required  to  certify  before 
operating  to  the  BMCS  the  remedial 
action  taken  and  may  not  operate  until 
such  remedial  action  is  taken  and 
certified  to  BMCS.  BMCS  states  its 
intention  to  reaudit  a  carrier  within  6 
months  of  the  assignment  of  an 
unsatisfactory  safety  rating  to  verify 
compliance  with  applicable  regulations. 
Operating  prior  to  completing  remedial 
action  and  notifying  BMCS  will  subject 
the  carrier  to  criminal  or  civil  sanctions. 

Section  385.5.     Questionnaire.  This  is 
a  new  section  requiring  all  unrated 
carriers  to  file  a  questionnaire  as  a  first 
step  in  the  BMCS  safety  review  process. 
This  information  will  be  used  to 
prioritize  unrated  carriers  for 
compliance  reviews  leading  to  safety 
ratings.  The  questionnaire  will  not  be 
incorporated  in  Part  385:  instead,  it  is 
attached  to  this  NPRM  for  the  purpose 
of  obtaining  comments  on  the 
questionnaire  from  interested  parties. 
Comments  are  invited  on  the 
information  that  should  be  solicited  in 
the  questionnaire. 

Section  385.7    Factors  to  be 
considered  in  determining  ratings.  This 
section  is  amended  to  include  data 
collected  by  state  enforcement  programs 
and  data  collected  during  BMCS 
compliance  reviews.  In  addition,  any 
failure  to  file  a  questionnaire  or  falsify 


answers  to  the  questionnaire  will  be 
considered  in  determining  a  rating. 
Comments  are  invited  on  the  factors 
proposed  for  consideration  in 
determining  safety. 

Section  385.11    Notification  of  safety 
ratings.  The  paragraph  advising  that 
carriers  would  not  be  furnished  notices 
of  their  safety  ratings  except  upon 
request  would  be  deleted  since  this  is 
covered  in  S  385.28.  The  requirement 
that  a  requester  identify  a  carrier  by  its 
ICC  docket  number  would  only  apply  to 
ICC  authorized  carriers. 

Section  385.15    Penalty  provisions. 
Carriers  must  file  the  questionnaire 
within  60  days  of  notification  by  BMCS, 
or  by  the  timetable  published  in  the 
Federal  Register  for  that  carriers'  class, 
whichever  date  is  sooner.  Carriers  will 
be  divided  into  categories  based  on  their 
principal  cargo  and  will  be  notified  on  a 
staggered  schedule  over  a  three  year 
period.  Carriers  not  on  record  with 
BMCS  must  also  file  the  questionnaire 
even  if  a  form  is  not  sent  to  them. 

Regulatory  Evaluation 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291.  However, 
it  has  been  determined  that  this 
rulemaking  is  a  significant  regulation 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  because  of  the  total 
estimated  indirect  benefits.  It  is 
anticipated  that  the  direct  cost  of  this 
rulemaking  to  the  individual  applicants 
will  be  minimal,  since  the  FHWA 
proposes  to  require  the  reporting  of 
minimum  information  necessary  to  make 
a  determination  of  potential  safety 
fitness.  All  of  the  information  that  will 
be  requested  in  the  questionnaire  is 
information  that  carriers  are  already 
required  to  keep  in  their  records  under 
current  regulations.  Commenters  should 
address  how  easy,  difficult,  time 
consuming  or  expensive  the  information 
sought  would  be  to  compile  and  whether 
any  of  the  proposed  questions  are 
ambiguous.  The  benefits  provided  by 
this  proposed  rule  would  be  lower 
accident  rates  and  consequently  lower 
insurance  premiums.  The  pconomic  and 
safety  impacts  of  this  proposed  rule  are 
further  discussed  and  analyzed  in  a 
draft  Regulatory  Evaluation  and  initial 
Regulatory  Flexibility  Analysis  which 
have  been  prepared  and  are  available 
for  inspection  in  the  public  docket  and 
may  be  obtained  by  contacting  Mr.  Gary 
E.  Curtis  at  the  address  provided  under 
the  heading  "Fbr  Further  Information 
Contact". 


Regulatory  Flexibility  Act 

With  regard  to  the  assessment  of  the 
impact  this  rule  will  have  on  small 
entities  pursuant  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  the 
reasons  for,  objectives,  and  legal  basis 
of  this  action  have  been  previously 
explained  in  this  notice.  In  consideration 
of  the  potential  benefits,  it  does  not 
appear  that  this  proposed  action  would 
have  an  adverse  or  disproportionate 
effect  on  a  number  of  small  entities. 

The  collection  of  information 
requirements  contained  in  this  proposed 
rule  is  being  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  44  U.S.C.  3504(h). 

List  of  Subjects  in  49  CFR  Part  385 

Highways  and  roads.  Motor  carriers. 
Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217  Motor  Carrier 
Safety). 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  revise  49  CFR  Part 
385  to  read  as  set  forth  below. 

Issued  on:  lune  18. 1986. 
Kenneth  L.  Pierson, 

Director,  Bureau  of  Motor  Carrier  Safety. 

PART  385— SAFETY  FITNESS 
DETERMINATION 

Subpart  A— Safety  Ratings 

385.1     Purpose  and  scope. 

385.3    Definitiops  of  motor  carrier  safety 

rating. 
385.5    Questionaire. 
385.7    Factors  to  be  considered  in 

determining  ratings. 
385.9    Determination  of  safety  ratings. 
385.11    Notification  of  safety  ratings. 
385.13    Review  of  safety  ratings. 
385.15    Penalty  provisions. 

Authority:  Sec.  215,  Pub.  L  98-^54.  98  Stat. 
2829;  49  U.S.C.  504(b)  and  3102;  49  CFR  1.48 
and  301.60. 

Subpart  A— Safety  Ratings 

S  385.1    Purpose  and  scope. 

This  subpart  prescribes  procedures 
that  apply  to  the  Federal  Highway 
Administration's  Bureau  of  Motor 
Carrier  Safety  (BMCS)  when: 

(a)  Assigning  safety  ratings  to  motor 
carriers,  including  but  not  limited  to 
applicants  for  new  or  additional 
operating  ICC  authority  who  are 
currently  operating  as  motor  carriers 

(b)  Reporting  to  the  Interstate 
Commerce  Commission  (ICC)  upon  the 
safety  fitness  of  motor  carriers  on  record 
with  the  BMCS  having  an  assigned 
safety  rating  of  satisfactory,  conditional. 
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insufTicient  information,  or 
unsatisfactory. 

§  385.3    DafMHoiw  of  motor  eafrtor  safety 
nrtiftQ. 

For  the  purposes  of  this  subpart: 
Conditional  means  records  indicate 
noncompliance  with  one  or  more  safety 
requirements,  but  the  lack  of  compliance 
and  the  carrier's  safety  record  does  not 
warrant  an  unsatisfactory  rating.  The 
carrier  has  been  informed  of  areas  of 
noncompliance.  The  carrier  may 
continue  to  operate  in  interstate  or 
foreign  commerce  but  should 
immediately  remedy  the  deficiencies, 
and  certify  to  the  BMCS  the  action 
taken,  within  90  days.  Continued 
noncompliance  may  result  in  an 
unsatisfactory  rating. 

Insufficient  information  means 
insufficient  information  available  upon 
which  any  other  determination  can  be 
made. 

Questionnaire  means  a  document 
required  to  be  completed  by  all  unrated 
motor  carriers,  including  applicants  for 
new  or  additional  operating  authority 
from  the  Interstate  Commerce 
Commission,  as  the  initial  step  in  the 
safety  review  process  for  obtaining  a 
safety  fitness  rating. 

Satisfactory  means  records  indicate 
substantial  compliance  with  safety 
requirements. 

Unstisfactory  means  records  indicate 
evidence  of  substantial  noncompliance 
with  safety  requirements.  The  entity  has 
been  warned  of  areas  of  concern.  A 
carrier  receiving  an  unsatisfactory 
safety  rating  is  prohibited  from 
operating  in  interstate  or  foreign 
commerce  until  it  has  taken,  and 
certified  to  BMCS  that  it  has  taken, 
remedial  action.  Violators  of  this 
requirement  will  be  subject  to  criminal 
and/or  civil  sanctions.  BMCS  intends  to 
reaudit  a  carrier  within  6  months  of  the 
assignment  of  an  unsatisfactory  safety 
rating  to  verify  compliance  with 
applicable  federal  regulations. 

§  385.5    Questionnaire. 

(a)  All  unrated  motor  carriers  are 
required  to  file  a  questionnaire  as  the 
initial  step  in  the  BMCS  review  process. 
BMCs  will  use  the  information 
submitted  in  the  questionnaire  to 
establish  priorities  for  on-site 
compliance  reviews  of  the  carriers' 
Scifety  and  maintenance  systems. 

(b)  The  questionnaire  must  be  in  the 
form  and  content  prescribed  by  BMCS. 

(c)  The  fully  completed  questionnaire, 
form  MCS-150,  must  be  filed  with  the 
Director,  Bureau  of  Motor  Carrrier 
Safety,  400  Seventh  Street.  SW. 
Washington,  DC.  20590. 


(d)  The  Chief,  Safety  Fitness  and 
Enfrocement  Division,  may  request 
clarification  of  any  entry  in  the 

questionnaire. 

§385.7    Factor*  to  to  considered  in 
dslsiiniiiiitg  ratings. 

In  determining  a  carrier's  safety 
rating,  the  following  applicable  factors 
will  be  considered: 

(a)  An  evaluation  of  the  efficacy  of  the 
carrier's  systems  for  assuring  safe 
operation  and  compliance  with  the 
FMCSR,  as  determined  through  BMCS 
carrier  compliance  reviews. 

(b)  Violations  discovered  in  BMCS 
safety  management  audits  during  the 
past  5  years.  The  BMCS  will  base  its 
evaluation  on  the  ratio  and  severity  of 
violations  discovered  to  the  extent  of 
the  carrier's  operation  audited,  the 
number  of  drivers  and  vehicles  checked 
for  compliance,  and  a  comparison  of  the 
carrier's  record  with  the  records  of 
similar  carriers  and  national  data. 

(c)  Violations  discovered  during 
BMCS  and  state  roadside  driver/vehicle 
inspections  in  the  past  5  years.  The 
BMCS  will  determine  and  consider  the 
number  of  out-of-service  violations  per 
inspection  in  comparison  with  the 
records  of  similar  carriers  and  the 
national  average. 

(d)  The  carrier's  improvement  or  lack 
of  improvement  over  the  last  5  years. 

(e)  Federal  violations  involving 
falsification  of  required  safety  records. 

(fl  Federal  violations  involving  failure 
to  submit  required  reports  or  to  maintain 
required  records. 

(g)  The  recommendations  made  by  the 
Office  of  Motor  Carrier  Safety  for  the 
Region  in  which  the  motor  carrier 
maintains  its  principal  office  address. 

(h)  The  carrier's  accident  record 
during  the  previous  5  years.  The  BMCS 
will  examine  the  carrier's  reportable 
accident  ratio  per  million  miles  of 
operation  in  comparison  to  the  accident 
ratios  of  similar  carriers. 

(i)  Violations  of  state  safety  rules, 
regulations,  standards,  and  orders 
applicable  to  commerical  motor  vehicle 
safety  when  compatible  with  federal 
rules,  regulations,  standards  and  orders. 

(j)  Failure  to  file  the  questionnaire  or 
falsifying  responses  to  the  questionnaire 
required  by  this  part. 

§  395.9    Dcterminatton  of  safety  ratings. 

(a)  Ratings  will  be  determined  by  the 
Chief,  Fitness  and  Enforcement  Division. 
Bureau  of  Motor  Carrier  Safety,  using 
the  factors  established  in  S  385.5. 

(b)  The  Chief.  Fitness  and 
Enforcement  Division,  will  select 
comparative  carriers  based  on  one  or 
more  of  the  following  identifiers: 

(1)  Commodity  transported. 


(2)  Type  of  operation,  and/or 

(3)  Size  of  carrier  by  number  of  power 
units  operated  or  drivers  used. 

§  38&1 1    Nottficalion  of  safety  ratinge. 

(a)  Ratings  will  be  made  available  to 
the  ICC  by  remote  computer  terminals 
by  entry  of  the  motor  carrier's  name  or 
ICC  assigned  docket  number.  If  the 
rating  is  "satisfactory"  no  written 
confirmation  will  be  furnished.  If  the 
rating  is  "conditional,"  "unsatisfactory," 
or  "insufficient  information,"  written 
confirmation  will  be  furnished  to  the 
ICC  upon  its  request. 

(b)  Anyone  wishing  to  obtain  a 
carrier's  safety  rating  must  submit  a 
written  request  to  the  BMCS  identifying 
the  carrier  by  name,  principal  office 
address,  and  if  holding  authority  from 
the  ICC,  the  ICC  assigned  docket 
number.  The  BMCS  will  provide  a 
written  response  to  each  request  within 
ten  business  days.  The  BMCS  will  not 
respond  to  nonwritten  requests. 
Requests  must  be  addressed  to  the 
Director.  Bureau  of  Motor  Carrier 
Safety,  Federal  Highway 
Administration.  HMC-12,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 

§  385.13    Review  of  safety  ratings. 

(a)  Any  carrier  may  petition  the 
Director,  BMCS  for  a  review  of  its  safety 
rating.  The  petition  for  review  must  be 
accompanied  by  data  the  carrier  is 
relying  on  as  the  basis  for  its  petition  for 
a  change  in  safety  rating. 

(b)  The  Director  shall  notify  the 
carrier  in  wrriting  of  a  decision  on  a 
petition  for  review  of  the  safety  rating. 

(c)  The  Director  may  request  the 
carrier  to  submit  additional  data  and 
attend  a  conference  to  discuss  the  safety 
rating.  Failure  to  provide  information  in 
response  to  any  reasonable  or  lawful 
request,  or  failure  to  attend  the 
conference  will  result  in  dismissal  of  the 
petition  for  review  of  the  carrier's  safety 
rating. 

§  385.15    Penalty  provisions. 

Failure  to  file  the  questionnaire  within 
60  days  of  receipt,  or  furnishing 
misleading  information  or  making  false 
statements  upon  the  questionnaire  will 
subject  the  offender  to  the  penalities 
prescribed  in  Title  49,  United  States 
Code,  sections  521(b)  or  522(b). 

Appendix 

Form  MCS-150  (6/9/86) 

Note.— The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Bureau  of  Motor  Carrier  Safety, 
Federal  Highway  Administration.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590. 
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Questionnaire 

/.  Filing  entity 
L«gal  Name 


Trade  Name  (If  any)   

Business    Address    (Street/P.O.    Box/Route 

Number)    

City 

State 


Zip  code 

Business  phone  (Include  Area  Code) 

Person  to  contact  for  safety  compliance 
information: 

Name  — 

Title    . 

Do  you  conduct  commercial  motor  carrier 
operations  in  interstate  or  foreign  commerce? 
Yes No . 

How  long  have  you  conducted  commercial 
motor  carrier  operations  in  interstate  or 
foreign  commerce? 

Years. 

Pursuant  to  Section  215  of  the  Motor 
Carrier  Safety  Act  of  1984  and  the  regulations 
codified  in  Title  49  C.F.R.  Part  385,  you  are 
required  to  complete  this  questionnaire 
within  60  days.  The  purpose  of  this 
questionnaire  is  to  provide  the  Federal 
Highway  Administration  (FHWA) 
information  on  your  motor  carrier  operation. 

New  carriers  should  base  answers  on 
anticipated  activities  and  should  not  answer 
questions  marked  with  an  '. 

If  you  have  any  questions  on  this  form  or 
questions  concerning  safety  in  general  please 
contact  your  nearest  BMCS  office.  Attached 
to  this  form  is  a  list  of  the  addresses  and 
phone  numbers  of  the  BMCS  offices 
nationwide. 

If  you  no  longer  conduct  operations  in 
interstate  or  foreign  commerce  please 
complete  Section  I,  sign  the  verified 
statement  at  the  end  of  the  form,  and  return 
this  survey  in  the  enclosed  envelope.  Your 
name  will  be  deleted  from  the  motor  carrier 
census  of  active  carriers. 

//.  Background 

In  which  states  do  you  operate  In 
interstate  or  foreign  commerce? 

15.  Scope  of  carrier  operations  (circle): 
United  States:  (U.S.)  or  possessions:  AL 

AK    AZ    AR    CA    CO    CT    DE    DC    FL 
GA    HI    ID    IL    IN    lA    KS    KY    LA 
MA    MD    ME    Ml    MN    MO    MS    MT 
NC    ND    NE    NH    NJ    NM    NV    NY 
OH    OK    OR    PA    Rl    SC    SD    TN    TX 
UT    VT    VA    WA    WV    WI    WY    GU 
PR    VI    AS    — 

Canada:  AB    BC    MB    NB    NF    NT    NS 
ON    PE    PQ    SK    YT    — 

Mexico:  BN    CH    CI    DF    DG    NL    SO 

16.  Carrier  operates: 

A.  Inter  A  intrastate 

B.  Interstate  only 

C.  Intrastate  only 

17.  ICC  Docket  Nos.: 

A.    

B.^ 

C. 


Which  cargoes  do  you  transport?  (circle): 
18.  Cargo  classifications: 

A.  General  freight 

B.  Household  goods 

C.  Metal:  sheets,  coils,  rolls 

D.  Motor  vehicles 

E.  Driveway/towaway 

F.  Logs,  poles,  beams,  lumber 

G.  Bldg.  materials 
H.  Mobile  homes 

I.  Machinery,  large  objects 

).  Produce,  fruit,  seafood 

K.  Liquid  or  gas  in  cargo  tanks 

L.  Intermodal  containers 

M.  Passengers 

N.  Oilfield  equip,  or  service 

O.  Livestock 

P.  Grain/feed/hay 

Q.  Coal/coke 

R.  Suspended  meat 

S.  New  furniture  or  fixtures 

T.  U.S.  mail 

U.  Chemicals 

V.  Commodities  in  dry  bulk 

W.  Non-refrigerated  foods 

X.  Beverages 

Y.  Paper  products 

Z.  Other 

///.  Carrier  historical  data: 

For  each  of  the  past  three  calendar  years 
beginning  with  the  current  calendar  year, 
complete  the  following  sections  (A,  B  &  C)  for 
your  operations  and  including  those  vehicles 
and  drivers  that  are  leased  to  you: 

A.  Operational  data: 

Average  number  of  drivers  used:  (1) 

(2) (3) . 

Average  numt)er  of  power  units  over  10,000 
pounds:  (1) (2) (3) . 

Total  annual  commercial  vehicle  miles:  (1) 
(2) (3) . 


Verified  statement: 

I, .  certify  under  penalty  of  perjury 

under  the  laws  of  the  United  States  of 
America,  that  the  information  submitted  in 
this  questionnaire  and  all  other  evidence  filed 
or  to  be  filed  is  true  and  correct.  Further,  I 
certify  that  I  know  that  willful  misstatements 
or  omissions  of  material  constitutes  federal 
criminal  violations  punishable  under  49 
U.S.C.  522(b)  by  fines  up  to  $5,000. 
Additionally,  I  know  that  these 
misstatements  may  be  punishable  as  perjury 
under  18  U.S.C.  1621,  which  provides  for  fines 
up  to  $2,000  or  imprisonment  up  to  five  years 
for  each  offense. 

Signature 

Date 

(Title  of  authorizing  official) 

(FR  Doc.  88-14121  Filed  6-24-88;  8:45  am] 

BILUNQ  CODE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  544 

(Docket  No.  T86-01;  Notice  1] 

Motor  Vehicle  Theft  Prevention; 
insurer  Reporting  Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking. 


*B.  Accident  data: 

Number  of  accidents  that  meet  the 
minimum  reporting  requirements  for  the 
FMCSR:  (1) (2) (3) . 

Number  of  incidents  involving  hazardous 
materials  that  are  reportable  to  DOT  under  49 
C.F.R.  171.16:  (1) (2) (3) . 

Number  of  accidents  where  your  drivers  or 
vehicles  were  cited  for  contributory 
violations  or  were  declared  at  fault:  (1) 

(2) (3) . 

*C.  Violation  data: 

Numl)er  of  state  and  local  traffic  violations 
(other  than  violations  involving  only 
parking)  for  which  your  trucks  or  drivers 
were  cited:  (1) (2) (3) . 

Numlwr  of  times  your  trucks  were  placed 
out  of  service  by  federal,  state,  or  local 
officials:  (1) (2) (3) . 

Number  of  times  your  drivers  were  placed 
out  of  service  by  federal,  state,  or  local 
officials:  (1) (2) (3) . 

Do  you  have  proof  of  financial 
responsibility  for  the  insurance  policy(s)? 
(Check). 
An  endorsement  for  the  policy(s)  of 

insurance  on  Form  MCS-90  (90B). 
A  surety  bond  on  Form  MCS-B2(82B). 

Other. 


summary:  This  notice  is  issued  pursuant 
to  section  612  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  which 
requires  each  subject  insurer  to  furnish 
annual  reports  to  NHTSA.  That  section 
requires  NHTSA  to  periodically  compile 
and  publish  the  information  provided  by 
the  insurers  in  these  reports.  These 
insurer  reports  are  intended  to  aid  the 
agency  in  implementing  the  anti-motor 
vehicle  theft  provisions  of  Title  VI, 
including  the  requirement  in  section  614 
that  the  agency  submit  one  report  to 
Congress  not  later  than  October  1987 
and  another  not  later  than  October  1990. 
The  October  1990  report  is  required  to 
include  a  detailed  evaluation  of  the 
effectiveness  of  the  Federal  motor 
vehicle  theft  prevention  standard  (49 
CFR  Part  541)  and  an  assessment  of 
whether  that  standard  should  be 
extended  to  other  classes  of  motor 
vehicles,  such  as  trucks,  vans,  and 
motorcycles. 

To  carry  out  these  intended  purposes, 
this  notice  proposes  to  require  that 
certain  insurers  report  annually  on  the 
thefts  and  recoveries  of  stolen  vehicles 
that  they  insure,  the  rating  rules  and 
plans  they  use  to  establish  the  premiums 
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charged  for  comprehensive  insurance 
coverage  and  the  premium  penalties  for 
vehicles  considered  more  Mkely  to  be 
stolen,  the  actions  undertaken  by  them 
to  reduce  the  premiums  they  charge  for 
comprehensive  insurance  coverage 
because  of  a  reduction  in  motor  vehicle 
thefts,  and  the  activities  undertaken  by 
them  to  assist  in  deterring  or  reducing 
motor  vehicle  thefts.  With  the  exception 
of  a  requirement  for  information 
concerning  discounts  offered  for 
vehicles  with  anti-theft  devices,  all  of 
the  proposed  requirements  are 
mandated  by  Title  VI. 

The  agency  has  attempted  to  minimize 
the  number  of  insurance  companies 
subject  to  the  proposed  reporting 
requirement  to  the  number  necessary  to 
provide  sufficient  information  to 
implement  TitJe  VI.  Section  612  allows 
the  agency  to  exempt  small  insurers 
from  the  reporting  requirements,  if  the 
agency  determines  that  the  exemption 
will  not  significantly  affect  the  validity 
or  the  usefulness  of  the  information 
collected  in  these  reports,  either 
nationally  or  on  a  State-by-State  basis. 
NHTSA  is  proposing  to  use  this 
authority  to  exempt  all  but  31  insurance 
companies  from  these  reporting 
requirements.  The  31  insurance 
companies  that  would  be  subject  to 
these  reporting  requirements  do  not 
qualify  as  small  insurers,  as  that  term  is 
defined  in  section  612. 
dates:  Comments  on  this  notice  must  be 
received  by  this  agency  not  later  than 
July  25, 1986.  The  final  rule  on  this 
subject  will  be  effective  on  September 
3a  1986,  and  the  first  reports  under  this 
rule  will  be  due  in  October  1986. 
ADDRESS:  Comments  should  refer  to 
Docket  No.  T86-01:  Notice  1,  and  be 
submitted  to:  Docket  Section.  NHTSA. 
Room  5109.  400  Seventh  Street.  S.W., 
Washington,  DC.  20590.  (Docket  hours 
are  8:00  am  to  4:00  pm.  Monday  through 
Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brian  McLaughlin.  Office  of  Market 
Incentives,  NHTSA.  400  Seventh  Street. 
S.W.,  Washington  D.C.  20590  (202-426- 
1740). 
SUPPLEMENTARY  INFORMATION: 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984  (Theft  Act) 
added  Title  VI  to  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (Cost 
Savings  Act).  Pursuant  to  Title  VI. 
NHTSA  promulgated  a  vehicle  theft 
prevention  standard  mandating  the 
marking  of  the  major  parts  of  frequently 
stolen  vehicles.  (October  24. 1985;  50  FR 
43166). 


Section  612  of  the  Cost  Savings  Act 
requires  the  submission  of  annual 
reports  by  insurers  to  this  agency  and 
specifies  minimum  content  requirements 
for  those  reports.  Section  612(b)  requires 
NHTSA  to  periodically  compile  and 
publish  the  information  set  forth  in  the 
insurer  reports,  in  a  form  that  will  be 
helpful  to  the  public,  including  Federal, 
State,  and  local  police  and  the  Congress. 
These  insurer  reports  are  intended  to 
aid  the  agency  in  implementing  Title  VI. 
including  the  requirement  in  section  614 
that  the  agency  submit  a  report  to 
Congress  not  later  than  October  1987 
and  another  not  later  than  October  1990. 
Section  614  requires  that  the  October 
1990  agency  report  include  a  detailed 
evaluation  of  the  effectivene-s  of  the 
Federal  motor  vehicle  theft  prevention 
standard  (49  CFR  Part  541)  and  an 
assessment  of  whether  that  standard 
should  be  extended  to  other  classes  of 
motor  vehicles,  such  as  trucks,  vans, 
and  motorcycles. 

The  required  contents  of  the  insurer 
reports  are  set  forth  in  section  612(a)(2) 
of  the  Cost  Savings  Act.  That  section 
specifies  that  they  must  include — 

(A)  the  thefts  and  recoveries  (in  whole 
or  in  part)  of  motor  vehicles; 

(B)  the  number  of  vehicles  which  have 
been  recovered  intact; 

(C)  the  ratings  rules  and  plans,  such 
as  loss  data  and  rating  characteristics, 
used  by  such  insurers  to  establish 
premiums  for  comprehensive  insurance 
coverage  for  motor  vehicles,  including 
the  basis  for  such  premiums,  and 
premiiun  penalties  for  motor  vehicles 
considered  by  such  insurers  as  more 
likely  to  be  stolen; 

(D)  the  actions  taken  by  insurers  to 
reduce  such  premiums,  including 
changes  in  rate  levels  for  automobile 
comprehensive  coverages,  due  to  a 
reduction  in  thefts  of  motor  vehicles; 

(E)  the  actions  taken  by  insurers  to 
assist  in  deterring  or  reducing  thefts  of 
motor  vehicles;  and 

(F)  such  other  information  as  the 
[NHTSAl  may  require  to  administer  this 
title  and  to  make  the  reports  and 
findings  required  by  this  title. 

The  Legislative  Intent  Underlying 
Section  612 

The  agency  believes  that  the 
legislative  intent  underlying  the  insurer 
reporting  requirements  of  section  612  is 
best  represented  by  the  following 
passage  from  the  House  Report 

"The  Committee  anticipates  that  much 
of  the  information  required  by  this 
provision  is  already  provided  by  the 
insurance  industry  to  States  and  that  the 
generation  of  new  data  in  new  formats 
will  not  be  necessary  where  this  is  the 
case.  Of  course,  DOT  will  have  to 


examine  the  matter  to  ensure  that  these 
requirements  are  fully  met.  The 
Committee  urges  the  [NHTSA]  to  devise 
a  reporting  system  for  insurance 
information  with  an  eye  toward 
imposing  requirements  which  will  be 
low  cost  and  of  minimal  burden  to  the 
industry,  but  which  will  provide  all  of 
the  data  required  by  this  section." 
(emphasis  added)  H.R.  Rep.  No.  1087, 
98th  Cong..  2d  Sess..  at  21  (1984).  The 
corollary  to  the  first  quoted  sentence  is 
the  possibility  that  some  of  the  required 
information  is  not  already  provided  by 
the  insurers  and  therefore  the  generation 
of  new  data  or  the  provision  of  data  in 
new  formats  will  be  necessary  in  those 
instances.  The  last  quoted  sentence 
makes  clear  that  NHTSA  has  no 
discretion  regarding  the  collection  of  all 
of  the  information  specified  in  section 
612. 

Based  on  the  language  of  section  612 
and  this  statement  of  legislative  intent, 
the  agency  is  proposing  to  consciously 
tailor  the  reporting  requirements  so  that: 

(1)  they  require  insurers  to  report  only 
information  that  is  essential  to  the 
purposes  of  Tide  VI  and  do  not  require 
information  that  is  not  related  to  the 
agency's  tasks  under  the  title; 

(2)  they  impose  the  smallest  burdens 
both  in  terms  of  time  and  money  on  the 
reporting  insurers  that  is  consistent  with 
the  agency's  informational  needs  under 
Title  VI;  and 

(3)  they  require  insurers  to  report  only 
data  already  gathered  by  insurers  for 
their  own  purposes  to  the  maximum 
extent  possible,  and  only  require 
generation  of  new  data  when  these  new 
data  must  be  reported  to  satisfy  the 
explicit  requirements  of  section  612. 

Who  Must  Report 

Section  612  defines  the  term 
"insurers"  very  broadly,  and  requires  all 
such  parties  to  file  annual  reports  with 
the  agency  unless  exempted  by  the 
agency.  There  are  two  groups  which  fall 
within  that  term.  First,  every  person 
engaged  in  the  business  of  issuing 
passenger  motor  vehicle  insurance 
policies  is  an  insurer  under  section  2(12) 
of  the  Cost  Savings  Act  (15  U.S.C.  1901). 
regardless  of  the  size  of  the  business. 
Second,  section  612(a)(3)  specifies  that, 
for  the  purposes  of  section  612.  the  term 
"insurer"  includes  any  person,  other 
than  a  governmental  entity,  who  has  a 
fleet  of  20  or  more  motor  vehicles  used 
primarily  for  rental  or  lease  and  not 
covered  by  theft  insurance  policies 
issued  by  an  insurer. 

Congress  did  not  intend,  however, 
that  every  insurer  be  required  to  submit 
reports.  If  every  insurer  were  required  to 
do  so.  NHTSA  would  receive  thousands 
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of  reports  each  year.  Congress 
recognized  that  it  is  possible  for  the 
agency  to  draw  valid  conclusions  about 
the  anti-theft  program  based  on  data 
gathered  from  only  a  representative 
sample  of  insurers.  This  principle  is 
generally  accepted  and  is  used  by 
groups  like  polling  organizations  and 
this  agency  in  all  of  its  studies. 
Accordingly,  Congress  included  two 
provisions  in  section  612  authorizing  the 
agency  to  exempt  certain  insurers, 
particularly  the  smaller  ones,  from  these 
reporting  requirements. 

The  first  exemption  provision  is 
section  612(a)(5)  of  the  Cost  Savings 
Act.  Subject  to  several  limitations  noted 
below,  section  612(a)(5)(A)  requires  the 
NHTSA  to  exempt,  by  rule,  small 
insurers  fi*om  the  requirements  of 
section  612.  Section  612(a)(5)(C)(i) 
defines  a  "small  insurer"  as  one  whose 
premiums  for  motor  vehicle  insurance 
account  for  less  than  one  percent  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  the  United  States. 

The  agency's  authority  to  exempt 
small  insurers  is  subject  to  several 
limitations.  First,  the  agency  can  exempt 
small  insurers  only  if  it  "finds  that  such 
exemption  will  not  significantly  affect 
the  validity  or  usefulness  of  the 
information  collected  and  compiled 
under  this  section,  nationally  or  State- 
by-State."  Second,  some  insurers  who 
meet  the  definition  in  section 
612(a)(5)(C)(i)  are  nevertheless  ineligible 
for  any  exemption  under  section 
612(a)(5)  and  others  are  eligible  for  only 
a  partial  exemption.  Section  612(a)(5)(B) 
provides  that  NHTSA  cannot  exempt  as 
a  "small  insurer"  under  section  612(a)(5] 
any  person  considered  an  insurer  solely 
because  it  has  a  fleet  of  20  or  more 
vehicles  used  primarily  for  rental  or 
lease  and  not  covered  by  theft  insurance 
policies  issued  by  an  insurer.  In  other 
words,  rental  and  leasing  companies 
cannot  qualify  for  an  exemption  by 
satisfying  the  requirements  for  small 
insurers.  Further,  section  612(a)(5)(C)(ii) 
provides  that  if  any  insurer  satisfies  the 
section  612(a)(5)(C)(i)  definition,  but 
accounts  for  10  percent  or  more  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  a  particular  State,  that  insurer 
must  report  on  its  activities  within  that 
State.  See  H.R.  Rep.  No.  1087.  98th 
Cong.,  2d  Sess..  at  20  (1984). 

To  implement  these  statutory  criteria 
for  exempting  small  insurers.  NHTSA 
examined  data  on  insurance  companies 
published  by  A.M.  Best.  That 
organization  estimates  that  there  are 
approximately  2.200  insurance  groups 
that  issue  motor  vehicle  insurance  in  the 


United  States.  Of  this  number,  all  but  20 
of  the  companies  would  qualify  as  small 
insurers  under  the  definition  set  forth  in 
section  612(a)(5)(C)(i).  Another  11 
companies  would  be  required  to  report 
on  their  activities  only  within  a 
particular  State,  pursuant  to  the 
provisions  of  section  612(a)(5)(C)(ii). 
These  figures  are  based  on  the  A.M. 
Best  data  for  1984,  the  most  recent  year 
for  which  these  data  are  available. 
These  31  companies  received  more  than 
57  percent  of  the  total  premiums  paid  for 
all  forms  of  motor  vehicle  insurance 
issued  by  insurers  within  the  United 
States  in  1984.  Additionally,  these  31 
companies  received  at  least  30  percent 
of  the  total  premiums  paid  for  motor 
vehicle  insurance  in  each  one  of  the  50 
States  in  1984,  ranging  from  a  low  of  30 
percent  in  North  Dakota  to  a  high  of  73 
percent  in  Hawaii. 

Because  the  reports  would  represent 
such  a  significant  percentage  of  national 
and  individual  State  premiums  paid  for 
motor  vehicle  insurance,  NHTSA  has 
tentatively  concluded  that  the  filing  of 
reports  by  these  31  insurance  companies 
will  provide  the  agency  with 
representative  data,  both  nationally  and 
on  a  State-by-State  basis,  and  that  these 
data  will  be  sufficient  for  the  agency  to 
carry  out  its  activities  and 
responsibilities  under  Title  VI. 
Conversely,  NHTSA  has  tentatively 
concluded  that  exemptions  for  all  small 
insurers  will  not  affect  the  validity  or 
usefulness  of  the  information  collected 
in  these  reports  either  nationally  or  on  a 
State-by-State  basis,  Therefore,  this 
notice  proposes  to  exempt  all  insurance 
companies  that  qualify  as  small  insurers 
within  the  meaning  of  section 
612(a)(5)(C)  of  the  Cost  Savings  Act 
from  these  insurer  reporting 
requirements. 

To  implement  this  tentative 
determination,  this  notice  proposes  to 
include  Appendices  A  and  B  in  Part  544. 
Appendix  A  would  consist  of  an 
annually  updated  listing  of  insurance 
companies  whose  premiums  for  motor 
vehicle  insurance  accounted  for  one 
percent  or  more  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  theUnited  States.  Those 
insurance  companies  hsted  in  Appendix 
A  are  subject  to  the  reporting 
requirements  in  Part  544  for  each  State 
in  which  they  do  business.  Appendix  B 
would  consist  of  an  annually  updated 
listing  of  insurance  companies  whose 
premiums  accounted  for  10  percent  or 
more  of  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers  in 
any  one  of  the  50  States.  Those 
insurance  companies  listed  in  Appendix 
B  are  subject  to  the  reporting 


requirements  in  Part  544  only  for  the 
State  or  States  hsted  in  parentheses 
after  the  company's  name.  All  insurance 
companies  not  on  this  list  would  not  be 
required  to  file  reports  under  this  part. 
Following  this  procedure  would  comply 
with  the  requirement  in  section 
612(a)(5)(A)  that  NHTSA  "shall,  by  rule, 
exempt  from  the  requirements  of  this 
section  small  insurers  if  the  [agencyl 
finds  that  such  exemption  will  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  collected 
and  compiled  under  this  section, 
nationally  or  State-by-State." 

The  agency  also  proposes  to  update 
Appendices  A  and  B  annually,  shortly 
after  A.M.  Best  publishes  its  revised 
listings,  to  reflect  changes  in  premium 
shares  for  the  insurance  companies.  An 
insurer  who  was  not  formerly  subject  to 
these  reporting  requirements  and  whose 
name  is  added  to  either  Appendix  A  or 
B  would  have  to  file  a  report  in  the  year 
following  the  year  in  which  its  name 
was  added  to  the  Appendix.  For 
example,  if  an  insurer's  name  is  added 
to  Appendix  A  in  November  1987,  the 
insurer  would  be  required  to  file  a  report 
under  this  part  in  October  1988.  This 
procedure  would  comply  with  the 
requirement  in  section  612(a)(5)(C)(i) 
that:  "The  regulations  under  this 
paragraph  shall  provide  that  eligibility 
as  a  small  insurer  shall  be  based  on  the 
most  recent  year  for  which  adequate 
data  is  available,  and  that,  once 
attained,  such  eligibiUty  shall  continue 
without  further  demonstration  of 
qualification  for  one  or  more  years,  as 
the  [NHTSA]  considers  appropriate." 

NHTSA  has  based  its  listing  of 
insurers  that  do  not  qualify  as  small 
insurers  on  information  published  by 
A.M.  Best.  NHTSA  believes  that  the 
A.M.  Best  information  is  "adequate 
data"  for  the  purposes  of  section 
612(a)(5)(C)(i),  quoted  above.  The 
agency  believes  that  the  A.M.  Best 
information  is  both  accurate  and  timely. 
Further,  by  implementing  section 
612(a)(5)(A)  using  information  which  is 
already  voluntarily  supplied  to  A.M. 
Best  by  insurance  companies.  NHTSA 
would  not  be  imposing  any  additional 
information  collection  burdens  on  the 
insurance  companies. 

However,  NHTSA  is  aware  that  not 
all  insurance  companies  are  members  of 
this  organization.  Thus,  it  is  possible 
that  some  non-member  insurance 
companies  would  not  qualify  as  small 
insurers,  but  would  be  exempted  from 
these  reporting  requirements,  simply 
because  A.M.  Best  would  not  show  the 
market  shares  for  such  companies. 

NHTSA  tentatively  concludes  that 
such  a  situation  is  not  likely  to  arise. 
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A^.  Best  members  represent  98  percent 
of  all  insurance  groups  in  the  United 
States.  Further,  A.M.  Best  gathers 
information  on  non-affiliated  insurance 
companies  and  publishes  that 
information  annually,  together,  with  the 
information  on  members.  Hence,  the 
only  way  in  which  a  nonqualifying 
company  would  inadvertently  be  given 
the  benefit  of  the  small  insurer 
exemption  would  be  if  it  were  a  new 
company  which  gained  a  large  market 
share  nationally  or  in  a  State  in  its  first 
year  of  operations.  Even  if  this  unlikely 
situation  were  to  arise,  the  erroneous 
exemption  would  last  for  only  one  year, 
because  A.M.  Best  updates  its  market 
share  information  each  year. 
Notwithstanding  this  tentative 
conclusion,  the  agency  invites  public 
comment  on  the  appropriateness  of 
using  A.M.  Best  information  for  the 
purpose  of  determining  which  insurance 
companies  are  subject  to  these  reporting 
requirements. 

The  second  provision  for  exempting 
insurers  is  section  612(a)(4)  of  the  Cost 
Savings  Act.  That  section  provides  that 
NHTSA  shall  exempt  from  these 
reporting  requirements  any  insurer,  if 
the  agency  determines  that 

(1)  the  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insurer,  and 

(2)  the  insurer's  report  will  not 
significantly  contribute  to  carrying  out 
the  purposes  of  this  title. 

Exemptions  under  this  provision  are 
statutorily  available  to  all  insurers, 
including  rental  and  leasing  companies 
as  well  as  insurance  companies  that  do 
not  qualify  as  small  insurers.  However, 
it  appears  unlikely  to  NHTSA  at  this 
point  that  it  could  conclude  that  a  report 
by  an  insurance  company  listed  in 
Appendix  A  or  B  will  not  significantly 
contribute  to  carrying  out  the  purposes 
of  Title  VI.  This  belief  is  based  on  the 
fact  that  all  insurance  companies  that 
qualify  as  small  insurers  have  been 
proposed  to  be  exempted  from  these 
reporting  requirements.  As  explained 
above,  the  agency  proposed  these 
exemptions  because  of  its  belief  that  the 
reports  from  those  insurance  companies 
that  do  not  qualify  as  small  insurers  will 
provide  the  agency  with  data  that  are 
representative  bodi  nationally  and 
State-by-State.  This  tentative 
determination  would  obviously  be 
affected  unless  the  agency  does,  in  fact, 
get  reports  from  all  insurance  companies 
except  those  that  qualify  as  small 
insurers.  Accordingly,  NHTSA  believes 
that  this  exemption  provision  will  be 
used  primarily  by  rental  and  leasing 
companies. 


Before  issuing  this  proposal,  the 
agency  tried  to  obtain  information  from 
trade  associations  representing  rental 
and  leasing  groups  that  would  provide  a 
basis  for  proposing  a  blanket  exemption 
from  these  reporting  requirements  for 
small  rental  and  leasing  companies. 
Specifically,  NHTSA  requested 
information  on  the  size  of  the  business 
of  the  rental  and  leasing  companies. 
These  associations  were  the  Automotive 
Fleet  and  Leasing  Association,  the 
American  Automotive  Leasing 
Association,  and  the  American  Car 
Rental  Association.  Each  association 
indicated  that  market  share  data  of  the 
type  sought  by  the  agency  either  was 
unavailable  or  was  confidential  and 
therefore  not  revealable. 

The  agency  could  not  take  the 
additional  step  of  requiring  the 
submission  of  the  information  it 
requested  because  Title  VI  of  the  Cost 
Savings  Act  does  not  provide  the  agency 
with  authority  to  issue  compulsory 
process  to  obtain  such  information.  In 
fact,  section  602(e)  states:  "Nothing  in 
this  tide  shall  be  construed  to  grant 
authority  to  require  any  person  to  keep 
records  or  make  reports,  except  as 
expressly  provided  in  sections  603(c), 
605(b).  606(a),  and  612."  This  is  in 
contrast  to  the  information  gathering 
authority  granted  the  agency  in  Titles  I 
and  V  of  the  Cost  Savings  Act  (15  U.S.C. 
1914  and  2005,  respectively).  Since  none 
of  the  sections  of  Title  VI  give  NHTSA 
authority  to  issue  compulsory  process  in 
this  situation,  NHTSA  must  accept  the 
refusal  to  provide  it  with  the  requested 
information.  However,  without  this 
information,  the  agency  is  unable  to 
even  try  to  structure  a  blanket 
exemption  for  small  rental  and  leasing 
companies. 

By  this  notice,  NHTSA  seeks  once 
again  to  obtain  information  that  will  aid 
it  in  establishing  an  appropriate 
exemption  for  small  rental  and  leasing 
companies.  If  sufficient  information  is 
obtained  in  response  to  the  requests  set 
forth  below,  the  agency  will  try  to 
include  a  blanket  exemption  for  small 
rental  and  leasing  companies  in  the  final 
rule  on  this  subject. 

First,  the  agency  requests  information 
on  how  many  rental  and  leasing 
companies  have  fleets  of  20  or  more 
vehicles  that  are  not  covered  by  theft 
insurance  policies  issued  by  insurers  of 
motor  vehicles.  The  Coalition  to  Halt 
Auto  Theft  (CHAT)  has  stated  to  agency 
representatives  its  belief  that  most 
leasing  companies  have  a  requirement 
in  their  leases  that  the  lessee  obtain 
comprehensive  insurance  coverage  for 
the  leased  vehicle  for  the  duration  of  the 
lease.  Requiring  both  the  leasing 


company  and  the  insurance  company  to 
report  the  theft  and  any  recovery  of  the 
vehicle  would  result  in  double  counting, 
according  to  CHAT,  and  make  the 
reported  information  less  accurate. 
NHTSA  believes  there  is  merit  to  this 
position.  It  would  be  plainly  inconsistent 
with  section  612(a)(3)  to  count  such 
vehicles  as  self-insured.  Therefore, 
NHTSA  would  not  count  rental  or 
leased  vehicles  subject  to  a  contractual 
requirement  for  the  renter  or  lessee  to 
obtain  comprehensive  insurance  for  the 
subject  vehicle  in  determining  whether  a 
rental  or  leasing  company  has  a  fleet  of 
20  or  more  vehicles  not  covered  by  theft 
insurance  policies  issued  by  insurers  of 
motor  vehicles. 

Second,  the  agency  needs  information 
about  the  size  of  the  business  of  the 
rental  and  leasing  companies.  Such 
information  is  necessary  for  the  required 
determination  that  the  cost  of  preparing 
and  submitting  these  reports  is 
excessive  in  relation  to  the  size  of  the 
rental  or  leasing  company's  business. 
For  the  purposes  of  these  insurer 
reports,  NHTSA  believes  that  the  most 
important  and  easily  provided 
information  for  judging  the  size  of  a 
company's  business  is  the  number  of 
vehicles  in  its  rental  or  leasing  fleet. 
This  is  because  larger  fleets  would  be 
expected  to  have  more  incidents  of 
thefts  and  recoveries  of  vehicles. 
Third,  the  agency  seeks  public 
comment  on  the  criteria  it  should  use  in 
deciding  whether  the  costs  of  preparing 
and  furnishing  these  reports  is 
"excessive  in  relation  to  the  size  of  the 
business  of  the  insurer."  Should  the 
agency  rely  exclusively  on  some 
objective  criteria,  such  as  a  percentage 
of  the  insurer's  annual  revenues  or  an 
absolute  dollar  figure,  or  consider 
subjective  criteria  as  well  in  making 
such  determinations?  The  agency  is  also 
interested  in  comments  on  whether  it 
might  be  more  burdensome  and 
intrusive  for  a  business  requesting  an 
exemption  from  these  reporting 
requirements  to  provide  the  information 
needed  by  the  agency  under  section 
612(a)(4)  than  it  would  be  for  the 
business  to  prepare  and  file  the  reports. 

Fourth,  the  agency  seeks  public 
comment  on  the  probable  costs  of 
preparing  and  filing  the  reports 
proposed  to  be  required  by  this  part  for 
the  small  rental  and  leasing  companies, 
and  the  methodology  used  for  estimating 
those  costs.  For  instance,  if  a  commenter 
states  a  projected  probable  cost  figure 
for  preparing  and  filing  these  reports, ' 
the  comment  should  explain  whether 

1.  the  estimate  assumes  that  the 
commenter  will  have  to  generate  new 
data  or  use  existing  data; 
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2.  if  the  estimate  assumes  the 
generation  of  new  data,  identify  what 
the  new  data  are; 

3.  the  data  (new  or  pre-existing)  will 
be  gathered  by  computer  search  or  by 
hand; 

4.  the  assumed  annual  number  of 
thefts  and  recoveries; 

5.  the  amount  of  time  the  commenter 
estimates  it  will  take  to  gather  the 
necessary  data;  and 

6.  whether  the  estimated  costs  are 
one-time  costs  necessary  to  set  up 
procedures  for  preparing  the  reports,  or 
are  expected  to  be  recurring  annual 
costs. 

Absent  adequate  information  on  these 
topics,  this  notice  is  statutorily  required 
to  propose  that  all  rental  and  leasing 
companies  with  fleets  of  20  vehicles  or 
more  that  are  not  covered  by  theft 
insurance  policies  issued  by  insurers  of 
motor  vehicle  insurance  be  required  to 
file  these  proposed  reports.  As  noted 
above,  should  the  agency  obtain 
sufficient  information  in  these  areas,  it 
will  try  to  draft  a  final  rule  that  includes 
a  blanket  exemption  for  small  rental  and 
leasing  companies.  If  this  turns  out  to  be 
infeasible,  the  agency  will  include  in  the 
final  rule  preamble  an  invitation  for  any 
rental  or  leasing  company  that  believes 
it  satisfies  the  criteria  set  forth  in 
section  612(a)(4)  to  send  a  letter  to  the 
Administrator  at  the  address  shown  in 
the  proposed  rule  for  filing  reports.  Such 
letter  should  include  whatever 
information  and  data  form  the  basis  for 
the  company's  belief  that  it  satisfies 
those  criteria.  The  sending  of  such 
letters  by  rental  or  leasing  companies 
will  not  exempt  those  companies  from 
the  reporting  requirements.  However, 
they  will  aid  the  agency  in  determining 
whether  it  should  initiate  rulemaking  to 
exempt  those  rental  and  leasing 
companies  from  these  reporting 
requirements.  The  agency  notes  that  this 
approach  (i.e..  the  sending  of  letters  by 
individual  rental  or  leasing  companies) 
to  the  question  of  exemptions  for  rental 
and  leasing  companies  is  likely  to  be 
much  more  burdensome  and  time- 
consuming  for  the  companies  and  the 
agency  than  one  under  which  the 
individual  companies  and/or  their  trade 
associations  provide  sufficient 
comments  on  the  four  topics  set  forth 
above  to  enable  the  agency  to  adopt  a 
blanket  exemption  in  the  final  rule. 

Time  Period  to  lie  Covered  in  Annual 
Reports 

Section  612(a)(1)  specifies  that 
insurers  must  file  the  required  reports 
annually,  and  that  the  first  reports  must 
be  filed  two  years  after  enactment,  i.e., 
in  October  1986.  However,  this  section 
leaves  to  the  discretion  of  the  agency 
the  time  period  from  which  data  must  be 
included  in  these  reports.  Section  603  of 


the  Cost  Savings  Act  requires  theft  data 
to  be  computed  on  a  calendar  year 
basis,  and  calculations  of  median  theft 
rates  to  be  based  on  the  calendar  year 
data.  If  the  insurer  reports  were  required 
to  be  provided  on  other  than  a  calendar 
year  basis,  the  agency  could  not  make 
comparative  evaluations  of  the 
information  in  the  insurer  reports  with 
the  calendar  year  theft  data  provided  to 
the  agency  by  the  National  Crime 
Information  Center  (NCIC).  Such 
comparative  evaluations  are  desirable 
since  they  would  allow  the  agency  to 
judge  what  percentage  of  total  thefts  are 
reported  to  these  insurance  companies, 
and  estimate  the  total  number  of  stolen 
vehicles  that  are  recovered,  and  the 
condition  of  the  recovered  vehicles.  To 
allow  the  agency  to  perform  these 
evaluations  using  insurer  reports 
submitted  on  other  than  a  calendar  year 
basis,  the  agency  would  have  to  require 
insurers  either  to  break  down  the  theft 
and  recovery  information  in  their 
reports  into  separate  months,  or  to 
perform  an  overall  calculation  showing 
the  calendar  year  in  which  each  theft 
and  recovery  had  occurred.  A 
requirement  for  either  of  these 
additional  steps  would,  in  this  agency's 
opinion,  be  an  unnecessary  burden  on 
the  insurers. 

NHTSA  has  tentatively  decided  that 
the  calendar  year  preceding  the  year  in 
which  the  reports  are  to  be  filed  should 
be  proposed  as  the  annual  time  period 
to  be  covered  in  these  reports.  Thus,  the 
reports  due  in  October  1986  must 
include  the  relevant  information  for  the 
1985  calendar  year.  The  agency  believes 
that  the  advantages  resulting  from  the 
consistency  of  this  format  with  the  theft 
data  reported  by  NCIC  and  the 
consistency  with  the  legislative  intent 
that  these  reports  impose  the  least 
burden  on  the  reporting  insurers 
outweigh  the  potential  disadvantage 
that  the  information  in  these  insurer 
reports  will  not  include  the  most  current 
data  that  could  be  provided.  Public 
comment  is  sought  on  this  tentative 
conclusion,  along  with  suggestions  and 
rationales  for  any  other  annual  time 
period  that  would  be  more  consistent 
with  the  purposes  of  the  Theft  Act. 

The  agency  is  aware  that  it  might  not 
be  possible  for  insurers  to  provide  some 
of  the  required  data  for  1985  in  their 
October  1986  reports.  As  noted  above, 
several  insurance  companies  and  the 
NATB  have  stated  to  the  agency  that 
they  do  not  currently  collect  data  on  the 
condition  of  recovered  vehicles.  Absent 
such  data,  it  would  not  be  possible  to 
classify  a  recovered  vehicle  within  the 
three  subcategories  of  "recovery"  set 
forth  in  section  612.  Tlie  agency  also 
notes  that  the  insurers  had  no  means  of 
knowing  what  time  period  would  be 


covered  in  the  initial  reports,  or  the 
exact  definitions  that  would  be 
proposed  for  the  different  kinds  of 
recovery  set  forth  in  section  612  before 
the  publication  of  this  proposal. 
Accordingly,  this  notice  seeks  comments 
on  the  ability  of  insurers  to  provide  all 
of  the  proposed  data  for  1985  in  the 
October  1986  report.  If  an  insurer 
believes  that  it  could  not  provide  all  of 
the  data  for  1985  in  the  October  1986 
report,  it  should  identify  precisely  which 
data  cannot  be  provided  and  explain  the 
reasons  for  its  inability.  These 
comments  will  be  particularly  important 
if  the  commenter  asserts  that  data  other 
than  the  type  of  "recovery"  cannot  be 
provided  in  the  October  1986  report.  The 
agency  will  carefully  analyze  these 
comments,  and  may  draft  the  final  rule 
so  that  certain  informational 
requirements  will  not  apply  to  the 
October  1986  report,  but  will  apply  to  all 
subsequent  ones. 

General  Requirements  for  Reports 

The  agency  proposes  that  each  report 

(1)  be  written  in  the  English  language; 

(2)  be  identified  as  a  Part  544  report: 

(3)  identify  the  insurer  submitting  the 
report; 

(4)  identify  the  calendar  year  covered 
by  the  report; 

(5)  state  the  full  name,  title,  and 
address  of  the  company  official 
responsible  for  preparing  the  report; 

(6)  include  a  glossary  defining  all 
acronyms  and  terms  of  art  used  in  the 
report,  unless  those  acronyms  and 
terms  of  art  are  defined  immediately 
after  they  first  appear  in  the  report;  and 

(7)  be  submitted  in  three  copies  to 
this  agency. 

NHTSA  would  like  to  call  insure.-s' 
attention  to  the  procedures  to  be 
followed  if  a  report  includes  information 
the  insurer  believes  should  be  accorded 
confidential  treatment.  This  agency  has 
a  regulation  setting  forth  its  procedures 
for  evaluating  claims  for  confidentiality 
at  49  CFR  Part  512.  The  insurers  should 
follow  those  procedures  if  they  wish  to 
request  confidential  treatment  for  any  of 
the  information  provided  in  their 
reports. 

Contents  of  Reports 

A.  Types  of  Vehicles  on  Which 
Information  Must  Be  Reported 

Section  614  of  the  Cost  Savings  Act 
requires  NHTSA's  1987  report  to 
Congress  to  include  NHTSA's 
recommendations  on  whether  the 
requirements  of  the  theft  prevention 
standard  should  be  extended  to  trucks, 
multipurpose  passenger  vehicles,  and 
motorcycles.  "To  ensure  that  the  insurer 
reports  provide  information  that  aids  the 
agency  in  making  that  assessment. 
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section  612(f)  specifies  that,  for  the 
purposes  of  the  insurer  reports,  the  term 
"motor  vehicle"  includes  trucks, 
multipurpose  passenger  vehicles,  and 
motorcycles.  Further,  the  agency  is 
required  to  include  information  on  thefts 
and  recoveries  of  trucks,  multipurpose 
passenger  vehicles,  and  motorcycles, 
"by  model,  make,  and  line"  in  both  its 
1987  report  to  Congress,  as  specified  in 
section  614(a)(2).  and  its  1990  report  to 
Congress,  as  specified  in  section 
614(b)(2)(B).  Thus,  insurers  must  include 
information  in  their  reports  on  each  of 
these  types  of  motor  vehicles,  in 
addition  to  reporting  information  on 
passenger  cars.  This  notice  proposes 
that  insurers  provide  the  required 
information  separately  for  each  type,  in 
the  following  order  passenger  cars; 
multipurpose  passenger  vehicles;  light 
trucks;  heavy  trucks:  and  motorcycles. 

The  agency  wishes  to  emphasize  that 
this  proposal  would  spHt  the  statutory 
term  "trucks"  into  light  trucks  (those 
with  a  gross  vehicle  weight  rating  of 
10.000  pounds  or  less)  and  heavy  trucks 
(those  with  a  gross  vehicle  weight  rating 
of  more  than  10,000  pounds).  NHTSA 
believes  that  there  are  significant 
differences  in  the  characteristics  of  light 
and  heavy  trucks  and  that  those 
differences  result  in  light  trucks  being 
stolen  more  frequently.  This  belief  is 
based  on  informal  statements  to  the 
agency  by  law  enforcement  groups.  The 
agency  also  understands  that  insurers 
already  keep  separate  records  for  light 
and  heavy  trucks,  with  the  dividing 
point  at  10.000  pounds  gross  vehicle 
weight  rating.  If  this  understanding  is 
correct,  this  proposed  requirement 
would  not  require  reporting  insurers  to 
provide  any  information  they  don't 
already  keep,  nor  would  it  increase  the 
burden  of  reporting  above  the  level  that 
would  occur  if  the  agency  simply 
required  information  to  be  reported  on 
trucks  as  a  single  category.  NHTSA  is 
particularly  interested  in  comments  on 
whether  the  proposed  requirements  for 
separate  reporting  of  data  on  light  and 
heavy  trucks  would  impose  a  greater 
burden  on  persons  preparing  the  report, 
together  with  an  explanation  of  the 
extent  and  reason  for  the  greater 
burden. 

B.  Format  for  Reports. 

1.  Subdivisions  of  Vehicle  Types 

The  agency  needs  the  theft  and 
recovery  data  to  be  broken  down 
according  to  the  model  year  of  the  stolen 
or  recovered  vehicles.  This  indication  of 
model  year  is  needed  for  the  agency  to 
evaluate  the  effectiveness  of  the  theft 
prevention  standard,  as  required  by 
section  614  of  the  Cost  Savings  Act.  For 


example,  if  the  data  show  that  thefts  of 
vehicles  remain  constant  in  1988,  but 
that  the  thefts  of  vehicles  marked  in 
accordance  with  the  theft  prevention 
standard  decrease,  such  data  would  be 
very  significant.  However.  NHTSA 
would  not  learn  this  fact  unless  the  theft 
and  recovery  data  show  the  model  year 
of  the  stolen  and  recovered  vehicles. 
This  should  not  impose  a  significant 
burden  on  the  reporting  insurers, 
because  the  theft  and  recovery  data 
currently  gathered  by  the  National 
Automobile  Theft  Bureau  (NATB),  a 
group  funded  by  the  insurance 
companies,  already  show  the  model 
year  for  stolen  or  recovered  vehicles. 

Additionally,  as  noted  above.  NHTSA 
is  required  to  provide  Congress  with 
information  on  both  thefts  and 
recoveries  of  each  separate  type  of 
motor  vehicle  "by  model,  make,  and 
line".  To  enable  the  agency  to  satisfy 
this  statutory  requirement,  this  notice 
proposes  that  insurers  provide 
information  on  each  of  the  vehicle  types 
broken  down  into  these  categories.  In 
the  case  of  passenger  cars,  NHTSA 
understands  that  insurers  generally  set 
rates  based  on  the  make/model  of  the 
car.  and  requests  comments  on  the 
accuracy  of  this  belief.  If  this 
understanding  is  correct,  this  proposal 
would  not  require  the  insurers  to  make 
any  further  breakdown  of  the 
information  than  they  would  make  for 
their  own  purposes.  Based  on  this 
understanding,  this  proposal  requires 
insurers  to  provide  information  based  on 
vehicle  risk  groupings.  If  risk  groupings 
are  not  make/model  groupings  for 
passenger  cars,  the  final  rule  will 
specifically  provide  that  information  on 
passenger  cars  must  be  provided  by 
make/model. 

On  the  other  hand,  in  the  case  of 
motorcycles,  the  agency  believes  that 
insurers  set  rates  based  solely  on  the 
engine  size  of  the  motorcycle.  If  this 
belief  is  correct,  insurers  would  have  to 
make  further  calculations  for  the  theft 
and  recovery  data  required  in  these 
reports.  NHTSA  acknowledges  that  this 
proposed  requirement  would  require 
insurers  to  generate  data  that  they 
would  not  generate  for  their  own 
purposes.  However,  NHTSA  believes 
that  the  statutory  language  of  section 
614  requires  the  insurers  to  assume  this 
burden.  The  agency  seeks  public 
comment  on  this  point.  Any  commenters 
that  believe  the  information  on  other 
vehicle  types  need  not  be  broken  into 
make/model  for  these  insurer  reports 
should  explain  the  extent  of  the  burden 
that  would  be  imposed  by  this 
requirement  and  the  alternative  means 
they  believe  the  agency  could  use  to 


satisfy  the  statutory  requirement  to 
provide  this  information  by  make/model 
in  the  reports  to  Congress. 

NHTSA  wishes  to  emphasize  that  this 
notice  is  proposing  only  to  require  this 
regrouping  for  the  theft  and  recovery 
data  for  the  various  types  of  motor 
vehicles.  None  of  the  other  information 
proposed  to  be  required  in  these  reports 
is  required  to  be  presented  to  Congress 
by  "model,  make,  and  line,"  nor  is  it 
necessary  to  have  the  information 
broken  out  by  model  year  to  permit  a 
fair  evaluation  of  the  effectiveness  of 
the  theft  prevention  standard. 
Accordingly,  NHTSA  has  structured 
these  proposed  requirements  to  impose 
the  smallest  burden  on  the  reporting 
insurers.  To  achieve  this  purpose,  this 
notice  proposes  that  all  of  the 
information  other  than  theft  and 
recovery  data  to  be  included  in  these 
reports  be  broken  down  into  whatever 
risk  categories  the  insurer  uses  for  its 
own  purposes.  NHTSA's  understanding 
is  that  this  information  is  grouped  into 
model  years  by  insurers  for  these  risk 
categories,  and  that  the  information 
reported  to  the  agency  would  be  divided 
into  separate  model  years.  However, 
this  would  not  impose  any  added 
burden  on  reporting  insurers  since  this  is 
how  they  collect  data  for  their  own 
purposes. 

2.  Geographic  Subdivisions 

Section  612  implicitly  anticipates  that 
the  information  in  these  reports  will  be 
separated  for  each  State  in  which  the 
reporting  insurer  does  business.  For 
instance,  one  of  the  criteria  for  receiving 
a  small  insurer  exemption  is  a  finding  by 
the  agency  that  an  exemption  "will  not 
significantly  affect  the  validity  or  the 
usefulness  of  the  information  collected 
and  compiled  under  this  section. 
nationally  or  State-by-State. "  15  U.S.C. 
2032(a)(5)(A)  (Emphasis  added).  In 
accordance  with  this  legislative  intent, 
the  agency  is  proposing  that  insurers 
listed  in  Appendix  A  provide  the 
required  information  separately  for  each 
State  in  which  it  does  business.  The 
agency  will  generate  any  needed 
cumulative  information  simply  by 
adding  together  the  data  for  each  State 
in  which  the  insurer  does  business. 
Those  insurers  listed  in  Appendix  B 
would  only  be  required  to  provide  the 
information  for  each  State  listed  after 
their  name  in  that  Appendix. 

NHTSA  believes  this  proposed 
requirement  will  simplify  the  insurers' 
task  in  preparing  these  reports.  This 
belief  is  based  on  the  agency's 
understanding  that  insurers  are 
presently  required  by  State  insurance 
regulatory  officials  to  keep  separate 
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records  in  each  State  in  which  they  do 
business.  If  this  is  correct,  an  insurer 
could  simply  gather  the  data  in  each 
State  and  furnish  that  data  to  the 
agency,  without  undertaking  the 
additional  step  of  aggregating  them. 
However,  it  is  possible  that  it  would  be 
simpler  for  reporting  insurers  to 
aggregate  some  of  their  data  from  the 
various  States.  The  agency  requests 
comments  on  the  accuracy  of  its  belief 
that  requiring  insurers  to  report  data 
separately  for  each  State  in  which  the 
insurer  does  business  would  not  impose 
a  significant  burden  on  those  insurers. 

3.  Identical  Responses  for  Different 
Vehicle  Types  or  Different  States  in 
Which  the  Insurer  Does  Business,  and 
Incorporation  bv  Reference  of  Previous 
Responses. 

NHTSA  believes  that  some  of  the 
items  required  to  be  included  in  an 
insurer's  report  will  be  the  same  for 
each  risk  grouping  within  a  vehicle  type, 
some  may  be  the  same  for  each  vehicle 
type,  and  some  may  be  the  same  for 
each  State  in  which  the  insurer  does 
business.  If  this  is  true  for  an  insurer 
preparing  a  report,  it  would  not  be 
necessary  to  provide  the  same  response 
over  and  over.  In  this  situation,  the 
insurer  may  simply  indicate  once  in  its 
report  that  its  response  to  a  specific  item 
required  in  the  report  applies  to  all  the 
risk  groupings  within  a  vehicle  type,  that 
the  response  applies  for  all  vehicle 
types,  or  that  the  response  applies  for 
some  or  all  of  the  other  States  in  which 
the  insurer  does  business.  On  the  other 
hand,  it  may  be  simpler  for  the  insurer  to 
prepare  separate  reports  for  each  State 
in  which  it  does  business,  and  provide 
repetitive  responses.  An  insurer  is 
permitted  to  provide  repetitive 
responses  to  these  proposed 
requirements,  if  it  wishes  to  do  so. 

Further,  it  seems  likely  that  the 
responses  to  some  of  the  information 
requirements  for  the  insurer  reports  will 
not  change  each  year.  To  address  this 
situation,  this  notice  proposes  that 
insurers  be  allowed  to  incorporate  by 
reference  any  responses  given  in 
documents  previously  filed  with  this 
agency  or  any  State  agency  within  the 
last  four  calendar  years.  If  an  insurer 
chooses  to  incorporate  by  reference  a 
document,  it  would  be  required  to 
clearly  identify  the  document  being 
incorporated.  If  the  document  the 
insurer  wished  to  incorporate  by 
reference  had  been  previously  submitted 
to  NHTSA,  the  insurer  would  be 
required  only  to  indicate  the  date  on 
which  the  document  was  submitted  to 
the  agency  and  the  person  whose 
signature  appeared  on  the  document.  If, 
on  the  other  hand,  the  document 


incorporated  by  reference  had  not  been 
previously  submitted  to  NHTSA,  the 
insurer  would  be  required  to  append  the 
entire  document  or  the  pertinent 
sections  of  the  document  to  the  report. 
The  appended  document  would  be 
required  to  show  the  specific 
requirement  of  Part  544  in  response  to 
which  it  is  being  submitted.  For 
example,  if  a  section  of  an  insurer's 
filing  with  the  Maine  State  Insurance 
Commission  is  submitted  as  a  partial 
response  to  S  544.6(d)(4)  in  an  insurer's 
report,  the  appended  section  should 
indicate  both  that  it  was  filed  with  the 
Maine  State  Insurance  Commission  and 
in  compliance  with  5  544.6(d)(4)  on  its 
cover  or  first  page. 

This  procedure  is  proposed  so  that 
reporting  insurers  can  avoid  a 
requirement  to  provide  repetitive 
answers  year  after  year.  It  is  also 
proposed  to  carry  out  the  legislative 
intent  evidenced  in  the  House 
committee  report.  That  report  states:  "It 
is  anticipated  that  the  DOT  will  work 
with  the  insurers  to  provide  such  general 
information  about  accuracy,  etc., 
initially  and,  where  appropriate,  to 
merely  update  that  information  every 
two  years  thereafter,  rather  than  repeat 
it. "  H.  Rept.  at  20  (Emphasis  added). 
Under  this  proposal,  reporting  insurers 
would  be  required  to  examine  the 
responses  in  their  previous  reports  to 
ensure  that  they  were  still  accurate.  To 
the  extent  that  the  response  is  still 
accurate,  the  insurer  may  incorporate  it 
by  reference  and  avoid  the  need  to 
repeat  any  responses. 

C.  Theft  and  Recovery  Data  (Section 
612(a)(2)(A)  and  (B)) 

This  notice  proposes  that  insurers 
report  the  number  of  vehicle  thefts,  as 
required  by  section  612(a)(2)(A)  of  the 
Cost  Savings  Act,  broken  down  into 
model  year,  vehicle  model,  make,  and 
line,  as  discussed  above.  A  "vehicle 
theft"  would  be  defined  as  an  actual 
physical  removal  of  a  motor  vehicle 
without  the  permission  of  its  owner. 
However,  it  would  not  include  the 
removal  of  component  parts, 
accessories,  or  personal  belongings  from 
a  vehicle  which  is  not  moved.  Thus, 
stripping  of  parts  from  stationary 
vehicles  and  breaking  into  a  vehicle  to 
steal  the  radio  or  personal  belongings 
left  in  the  vehicle  would  not  be 
considered  a  vehicle  theft  under  this 
proposed  definition. 

NHTSA  believes  this  proposed 
definition  is  consistent  with  the 
definition  of  vehicle  theft  currently  used 
by  law  enforcement  groups  and 
insurance  companies.  Hence,  adopting 
this  proposed  definition  would 
accomplish  two  important  objectives  of 


these  reporting  requirements.  First,  it 
would  ensure  that  the  data  received  in 
the  insurer  reports  are  based  on  the 
same  definition  of  theft  as  the  NCIC 
data,  which  will  allow  for  ready 
comparison  of  the  two  data  sources  by 
the  agency.  Second,  this  proposed 
definition  would  not  require  any  change 
to  the  data  collection  methods  currently 
used  by  insurers,  thereby  minimizing  the 
burden  associated  with  this  proposed 
reporting  requirement. 

After  providing  these  theft  data, 
reporting  insurers  would  be  required  to 
report  the  total  vehicle  "recoveries"  for 
each  make,  model  and  line.  These 
recoveries  would  first  be  listed  in  total 
and  then  be  broken  down  into  three 
subdivisions  in  accordance  with  section 
612.  These  subdivisions  are: 

1.  recoveries  intact  (required  by 
section  612(a)(2)(B)): 

2.  recoveries-in-whole  (required  by 
section  612(a)(2)(A)):  and 

3.  recoveries-in-part  (required  by 
section  612(a)(2)(A)). 

These  terms  would  be  defined  as 
follows.  A  "recovery"  would  be 
regaining  physical  possession  of  a  motor 
vehicle  or  a  major  portion  of  the 
superstructure  of  a  motor  vehicle  with 
one  or  more  major  parts  still  attached  to 
the  vehicle  or  superstructure,  after  that 
vehicle  has  been  reported  to  the  insurer 
as  stolen.  To  enable  the  reporting 
insurers  to  determine  whether  a  vehicle 
is  recovered  with  one  or  more  "major 
parts"  still  attached  to  the 
superstructure.  NHTSA  must  define  the 
parts  considered  major  parts  for  each 
vehicle  type.  This  has  already  been 
done  for  passenger  cars  in  the  theft 
prevention  standard:  49  CFR  §  541.5(a). 
The  agency  proposes  that  the  insurer 
reporting  requirements  use  the  same 
listing  of  major  parts  for  passenger  cars. 

For  light  trucks,  this  notice  proposes 
that  the  major  parts  include  the  14  parts 
listed  as  major  parts  for  passenger  cars, 
plus  the  cargo  bed.  For  heavy  trucks, 
NHTSA  proposes  that  the  major  parts 
include  the  14  parts  listed  as  major  parts 
for  passenger  cars,  plus  the  following 
parts,  if  present  on  the  vehicle: 

a.  transfer  case; 

b.  fifth  wheel; 

c.  drive  axle  assembly;  and 

d.  sleeper. 

In  the  case  of  multipurpose  passenger 
vehicles,  the  major  parts  would  consist 
of  the  14  parts  listed  for  passenger  cars, 
plus  the  transfer  case. 

The  major  parts  of  motorcycles  would 
be: 

a.  fi^nt  fork; 

b.  frame; 

c.  engine;  and 

d.  transmission. 
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The  parts  proposed  to  be  selected  as 
major  parts  for  vehicle  types  other  than 
passenger  cars  are  those  parts  that  law 
enforcement  groups  have  informally 
indicated  to  the  agency  should  be 
considered  the  major  parts  of  such 
vehicles.  The  agency  also  believes  that 
it  would  be  a  simple  task  for  the 
insurance  investigator  to  check  to  see  if 
one  of  these  parts  is  present  on  the 
recovered  vehicle,  and  to  record  that 
vehicle  as  "recovered".  Accordingly, 
NHTSA  believes  this  proposed  hsting  of 
major  parts  would  ensure  that  the 
agency  gets  the  information  it  needs  to 
carry  out  its  functions  under  the  Theft 
Act  without  imposing  a  significant 
burden  on  the  reporting  insurers.  Public 
comment  is  sought  on  this  proposed 
listing  of  major  parts  for  vehicle  types 
other  than  passenger  cars.  If  a 
commenter  believes  that  one  of  these 
parts  should  not  be  listed  as  a  major 
part,  or  that  some  other  part  should  be 
added  to  the  list  of  major  parts  for  these 
vehicle  types,  the  commenter  should 
explain  the  reasons  underlying  that 
belief. 

The  definitions  proposed  for  the  three 
subdivisions  of  "recovery"  all  depend 
on  whether  or  not  any  of  the  major  parts 
of  the  vehicle  are  missing  at  the  time  of 
recovery.  A  "recovery  intact"  would  be 
defined  as  a  recovery  with  none  of  the 
recovered  vehicle's  major  parts  missing 
at  the  time  of  recovery  and  with  no 
apparent  damage  to  the  vehicle,  except 
additional  mileage,  ordinary  wear  and 
tear,  and  damage  necessary  to  enter, 
steer,  and  operate  the  vehicle.  Such 
recoveries  would  presumably  result  in 
smaller  payouts  to  the  insured  under  the 
comprehensive  coverage  on  the  vehicle. 

A  vehicle  recovered  with  no  major 
parts  missing,  but  with  damage  to  the 
vehicle  in  addition  to  that  sustained 
during  unauthorized  entry  and  operation 
would  be  a  "recovery-in  whole".  This 
category  would  include  stolen  vehicles 
recovered  with  broken  front  or  rear 
windows,  a  stolen  radio,  vandalism  to 
the  interior  of  the  car.  a  burned  vehicle 
with  no  major  parts  missing,  and  so 
forth.  Such  recoveries  would  result  in 
more  significant  payouts  to  the  insured 
under  the  comprehensive  coverage  on 
the  vehicle. 

Finally,  a  vehicle  recovered  with  one 
or  more  major  parts  missing  at  the  time 
of  recovery  would  be  a  "recovery-in- 
part".  Recovered  vehicles  would  be 
reported  in  this  grouping  whether  they 
had  only  one  major  part  missing  upon 
recovery  or  all  but  one  major  part 
missing  at  that  time.  Such  recoveries 
would  indicate  at  least  a  possibility  that 
the  vehicle  was  stolen  for  use  by  a  chop 
shop. 


NHTSA  is  unsure  of  what  changes  in 
data  collection  would  be  required  for 
insurers  to  provide  the  proposed 
information  on  the  several  subdivisions 
of  recovered  vehicles.  The  agency  has 
attempted  to  draft  the  proposed 
definitions  set  forth  above  so  that  it 
would  obtain  useful  information  on  each 
of  these  tjrpes  of  vehicle  recoveries,  as 
required  by  the  Theft  Act.  The  proposal 
would  also  allow  insurance 
investigators  to  easily  determine  the 
category  in  which  a  recovered  vehicle 
should  be  classified  and  would  not 
require  insurers  to  keep  any  additional 
records  beyond  the  ones  specifically 
required  by  section  612.  NHTSA 
specifically  solicits  public  comment  on 
how  effectively  these  proposed 
definitions  of  recovery,  recovery  intact, 
recovery-in-whole,  and  recovery-in-part 
would  help  in  achieving  these  aims. 

This  notice  also  proposes  that  insurers 
be  required  to  explain  how  the  theft  and 
recovery  data  were  obtained  by  the 
insurer,  and  the  steps  taken  by  the 
insurer  to  ensure  that  these  data  are 
accurate  and  timely.  Further,  the 
reporting  insurer  would  be  required  to 
report  the  use  it  made  of  the  theft  and 
recovery  information,  including  the 
extent  to  which  such  information  is 
reported  to  national,  public,  and  private 
entities.  Such  information  is  expressly 
required  to  be  included  in  the  insurer 
reports  by  section  612(a)(2).  The  agency 
believes  that  these  proposed 
requirements  would  impose  a  minimal 
burden  on  reporting  insurers,  since  they 
would  only  be  required  to  state  their 
company  pohcies  and  procedures.  The 
agency  would  also  like  to  repeat  that 
insurers  would  be  allowed  to 
incorporate  by  reference  responses 
given  in  previous  reports,  when  these 
company  policies  and  procedures  have 
not  changed  from  one  year  to  the  next. 

D.  Rating  Rules  and  Plans  Used  by 
Insurers  To  Establish  Comprehensive 
Insurance  Premiums  and  Premium 
Penalties  for  Motor  Vehicles 
Considered  by  the  Insurer  as  More 
Likely  To  Be  Stolen.  (Section 
612(a)(2)(C)) 

Section  612(a){2)(C)  expressly  requires 
that  insurer  reports  include  "the  rating 
rules  and  plans,  such  as  loss  data  and 
rating  characteristics,  used  by  such 
insurers  to  establish  premiums  for 
comprehensive  insurance  coverage  for 
motor  vehicles,  including  the  basis  for 
such  premiums,  and  premium  penalties 
for  motor  vehicles  considered  by  such 
insurers  as  more  likely  to  be  stolen." 
This  statutory  requirement  means  that 
these  reports  must  include  the  following 
information: 


1.  The  loss  data  used  by  the  insurer  to 
establish  its  comprehensive  insurance 
premiums  and  premium  penalties  for 
motor  vehicles  it  considers  as  more 
likely  to  be  stolen; 

2.  The  rating  characteristics  used  by 
the  insurer  to  establish  its 
comprehensive  insurance  premiums  and 
premium  penalties  for  motor  vehicles  it 
considers  as  more  likely  to  be  stolen; 

3.  Any  other  rating  rules  and  plans 
used  by  the  insurer  to  establish  its 
comprehensive  insurance  premiums  and 
premium  penalties  for  motor  vehicles  it 
considers  as  more  likely  to  be  stolen; 
and 

4.  The  basis  for  the  insurer's 
comprehensive  insurance  premiums  and 
premium  penalties  for  motor  vehicles  it 
considers  as  more  likely  to  be  stolen. 

The  agency  has  structured  this 
proposed  requirement  to  specify  that  the 
above-listed  items  of  information  shall 
be  included  in  these  reports.  There  are 
several  ways  by  which  these 
requirements  could  be  satisfied.  For 
instance,  the  reporting  insurers  could 
generate  new  data  or  reorganize  existing 
data  Into  a  new  format.  This  proposal 
would  permit  insurers  to  submit  new  or 
reorganized  data  to  satisfy  any  of  the 
four  above-listed  statutory 
requirements.  However.  NHTSA 
believes  the  least  burdensome  way  for 
the  insurers  to  satisfy  these 
requirements  would  be  for  them  to 
submit  existing  documents  as  explained 
below. 

For  the  rating  characteristics  used  by 
the  insurer  to  establish  its 
comprehensive  insurance  premiums  and 
premium  penalties  for  motor  vehicles  it 
considers  as  more  likely  to  be  stolen,  the 
insurer  may  submit  pertinent  sections  of 
its  rate  manual(s).  This  information  will 
inform  the  agency  of  the  different 
groupings  into  which  vehicles  are 
divided  for  the  purposes  of  calculating 
the  comprehensive  insurance  premiums, 
and  the  comprehensive  insurance 
premiums  actually  charged  for  each  risk 
grouping. 

For  the  loss  data  used  by  the  insurer 
to  establish  its  comprehensive  insurance 
premiums  and  premium  penalties  for 
motor  vehicles  it  considers  as  more 
likely  to  be  stolen,  the  insurer  may 
submit  the  following  information: 

1.  Total  number  of  comprehensive 
insurance  claims  paid  by  the  insurer 
during  the  relevant  time  period: 

2.  Total  number  of  those 
comprehensive  insurance  claims  paid 
by  the  insurer  during  the  relevant  time 
period  because  of  vehicle  theft: 

3.  Total  amount  (in  dollars)  paid  out 
by  the  insurer  in  response  to  all 
comprehensive  claims  filed  by  its 
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policyholders  during  the  relevant  time 
period; 

4.  Total  amount  (in  dollars)  paid  out 
by  the  insurer  in  response  to  all 
comprehensive  insurance  claims  filed 
by  its  policyholders  during  the  relevant 
time  period  because  of  vehicle  theft  and 

5.  Total  amount  (in  dollars)  of  salvage 
value  realized  from  the  sale  of 
recovered  vehicles  and  recovered  major 
parts  not  attached  to  a  vehicle 
superstructure,  after  payment  has  been 
made  to  the  insured  for  a  vehicle  theft 
claim. 

The  agency  tentatively  concludes  that 
these  pieces  of  information  jointly 
would  provide  the  loss  data  used  by 
insurers  to  establish  their 
comprehensive  insurance  premiums. 
Items  1  and  3  would  establish  the  total 
payout  the  insurer  made  during  the 
relevant  time  period.  Items  2  and  4 
would  allow  the  agency  to  calculate 
what  percentage  of  the  total 
comprehensive  insurance  payout 
resulted  from  vehicle  thefts.  Item  5 
would  allow  the  agency  to  subtract  from 
item  4  the  moneys  the  insurer  received 
from  salvage  sales  of  recovered 
vehicles,  to  arrive  at  an  overall  total  of 
the  amount  paid  by  insurers  as  a  result 
of  vehicle  thefts.  This  proposed 
requirement  is  intended  to  give  the 
agency  information  about  the  possible 
savings  for  consumers  if  the  theft 
prevention  standard  is  effective  in 
reducing  automobile  thefts  nationally 
and  State-by-State.  Such  information 
would  be  included  in  the  report  to 
Congress  required  by  section  614  of  the 
Cost  Savings  Act. 

However,  this  loss  data  by  itself 
would  not  satisfy  the  statutory 
requirement  that  insurers  provide  the 
loss  data  used  to  establish  the  premium 
penalties  for  motor  vehicles  considered 
by  the  insurer  as  more  likely  to  be 
stolen.  To  satisfy  this  requirement,  the 
insurer  may  submit: 

6.  An  identification  of  the  motor 
vehicles  for  which  the  insurer  charges 
comprehensive  insurance  premium 
penalties,  because  it  considers  those 
vehicles  more  likely  to  be  stolen: 

7.  The  relevant  loss  data  for  each 
vehicle  risk  grouping  so  identified:  and 

8.  The  maximum  premium 
adjustments  (as  a  percentage  of  the 
basic  premium)  made  for 
comprehensive  insurance  premiums  for 
a  vehicle  risk  grouping  as  a  result  of  the 
insurer's  belief  that  vehicles  in  this  risk 
grouping  are  more  likely  to  be  stolen. 
The  agency  believes  that  all  of  these 
loss  data  are  already  collected  by  the 
insurers  for  their  own  purposes. 

In  the  case  of  any  other  rating  rules 
and  plans  used  by  the  insurer  to 
establish  its  comprehensive  insurance 


premiums  and  premium  penalties  for 
motor  vehicles  it  considers  as  more 
likely  to  be  stolen,  the  insurer  may 
simply  identify  those  rules  and  plans  in 
its  reports  and  explain  how  they  are 
used  to  establish  comprehensive 
insurance  premiums  and  any  premium 
penalties. 

Finally,  to  satisfy  the  statutory 
requirement  that  these  reports  include 
the  basis  for  the  insurer's 
comprehensive  insurance  premiums  and 
premium  penalties  for  motor  vehicles  it 
considers  as  more  likely  to  be  stolen,  the 
insurer  may  submit  pertinent  sections  of 
materials  filed  with  State  insurance 
regulatory  officials  if  the  insurer  clearly 
indicates  which  information  in  those 
sections  is  being  submitted  in 
compliance  with  this  requirement.  The 
agency  believes  that  these  sections 
would  substantially  explain  the  basis  for 
the  comprehensive  insurance  premiums 
charged  for  each  vehicle  risk  grouping. 

As  noted  above,  the  agency  believes 
that  insurers  would  have  this 
information  readily  available  and  could 
provide  it  without  having  to  make  any 
supplemental  calculations  solely  for  the 
purposes  of  this  report.  Public  comment 
is  requested  on  the  accuracy  of  this 
belief.  If  any  commenters  suggest  other 
requirements  that  they  believe  would 
satisfy  the  statutory  requirement  that 
insurers  provide  data  about  their  rating 
rules  and  plans  and  the  basis  for  their 
comprehensive  insurance  premiums  and 
any  premium  penalties  in  their  reports, 
the  agency  asks  that  the  commenters 
explain  why  they  believe  the  suggested 
requirement  would  impose  a  smaller 
burden  on  the  reporting  insurers  and  yet 
still  satisfy  the  statutory  requirements. 

E.  Actions  Taken  by  Insurers  To  Reduce 
Comprehensive  Insurance  Premiums 
Because  of  a  Reduction  in  Motor 
Vehicle  Thefts.  (Section  612(a)(2)(D)) 

This  section  of  the  Cost  Savings  Act 
requires  insurers  to  list  the  actions  they 
have  taken  to  reduce  the  premiums 
charged  for  comprehensive  insurance 
coverage  for  motor  vehicles,  because  of 
a  reduction  in  thefts  of  such  motor 
vehicles.  To  implement  this  statutory 
provision.  NHTSA  is  proposing  a 
requirement  that  it  believes  would  allow 
insurers  to  provide  the  agency  with  the 
necessary  information  with  the  least 
possible  burden.  Insurers  preparing 
these  reports  would  be  required  to  list 
each  reduction  they  have  made  in 
comprehensive  insurance  premiums 
because  of  a  reduction  in  thefts  of  motor 
vehicles.  For  each  reduction  listed,  the 
insurer  would: 

1.  State  the  conditions  that  must  be 
met  to  receive  the  reduction; 


2.  State  the  number  of  policyholders 
that  received  the  reduction;  and 

3.  State  the  difference  in  average 
comprehensive  insurance  premiums  for 
those  policyholders  that  received  the 
reduction  vs.  policyholders  that  did  not 
receive  this  reduction. 

If  there  have  been  no  reductions  in  the 
thefts  of  motor  vehicles,  or  if  the  insurer 
has  not  made  any  reductions  in  its 
comprehensive  insurance  premiums  in 
response  to  such  a  reduction,  the  insurer 
could  simply  state  that  fact. 

F.  Discounts  for  Anti-theft  Devices 
(Section  612(a)(2)(F)) 

This  is  the  only  information  proposed 
to  be  required  in  these  reports  that  is  not 
explicitly  mandated  by  section  612. 
NHTSA  is  proposing  that  an  insurer 
provide  this  additional  information  only 
if  it  offers  a  reduction  to  its 
comprehensive  insurance  premiums  for 
vehicles  equipped  with  anti-theft 
devices.  Such  information  would  assist 
the  agency  in  evaluating  and  comparing 
the  effectiveness  of  anti-theft  devices 
and  parts  marking  in  compliance  with 
the  theft  prevention  standard  in 
deterring  and  reducing  vehicle  thefts. 
The  agency  is  required  by  section  605  of 
the  Cost  Savings  Act  to  make  such 
determinations  whenever  a 
manufacturer  files  a  petition  under  Part 
543.  At  present,  however,  the  only 
information  available  to  the  agency  on 
the  effectiveness  of  anti-theft  devices 
are  1980  and  1981  studies  by  the 
Highway  Loss  Data  Institute  and 
General  Motors,  theft  data  for  certain 
General  Motors  cars  equipped  with 
optional  automatic  anti-theft  devices  in 
the  1983  and  1984  model  years,  and  the 
estimates  of  effectiveness  submitted  by 
manufacturers  in  their  petitions  filed 
pursuant  to  Part  543.  None  of  the 
available  data  are  as  current  or  reliable 
as  the  insurers'  actual  theft  experience 
with  vehicles  equipped  with  such 
devices  would  be.  NHTSA  believes  that 
these  insurer  reports  could  significantly 
enhance  the  data  available  to  the 
agency  for  making  such  determinations, 
simply  by  having  insurers  include  data 
already  collected  for  their  own  purposes 
in  these  reports. 

Accordingly,  this  notice  proposes  the 
following  requirements.  In  the 
immediately  preceding  section  of  its 
report,  the  insurer  would  have  indicated 
a  reduction  of  its  comprehensive 
insurance  premiums  for  cars  equipped 
with  anti-theft  devices,  the  States  in 
which  a  reduction  is  offered  for  such 
anti-theft  devices,  the  number  of 
policyholders  that  received  the 
reduction,  and  the  difference  in  average 
comprehensive  premiums  as  a  result  of 
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this  reduction.  Under  this  proposed 
section,  insurers  would  be  required  to 
provide  the  following  additional  items  of 
information  concerning  any  such 
discounts: 

1.  The  specific  criteria  used  to 
determine  whether  a  vehicle  is  eligible 
for  this  reduction; 

2.  The  total  number  of  vehicle  thefts 
for  vehicles  that  received  this  reduction; 
and 

3.  The  total  number  of  recoveries  of 
vehicles  that  received  this  reduction, 
broken  down  into  recoveries  intact, 
recoveries-in-whole,  and  recoveries-in- 
part. 

NHTSA  believes  that  the  need  for 
these  first  two  items  is  fully  explained  in 
the  preceding  discussion  of  why  the 
agency  is  proposing  that  information 
about  theft  experience  of  vehicles  with 
anti-theft  devices  be  included  in  these 
reports.  With  respect  to  the  proposal  for 
insurers  to  provide  information  about 
the  recoveries  of  vehicles  equipped  with 
anti-theft  devices,  the  agency  believes 
such  information  is  necessary  to  have 
an  overall  understanding  of  the 
effectiveness  of  anti-theft  devices.  That 
is,  if  these  devices  reduce  the  theft  rate 
of  vehicles,  but  those  vehicles  which  are 
stolen  are  recovered  in  significantly 
lower  proportion  than  vehicles  not 
equipped  with  these  devices,  that  fact 
must  be  considered  in  assessing  the 
effectiveness  of  the  devices.  There  is 
currently  no  rehable  information 
available  on  this  subject,  and  the  agency 
knows  of  no  other  potential  sources  for 
this  information. 

G.  Insurers '  Actions  to  Assist  in 
Deterring  and  Reducing  Vehicle  Thefts. 
(Section  612(a)(2)(E)) 

In  response  to  this  statutory  criterion, 
the  insurer  would  be  required  to  identify 
each  action  it  took  to  assist  in  deterring 
or  reducing  vehicle  thefts.  For  each 
action  identified,  the  insurer  would 
describe  it  and  explain  why  the  insurer 
believed  it  would  be  effective  in 
deterring  and  reducing  vehicle  thefts. 

In  addition,  insurers  would  be 
required  to  describe  their  company's 
policy  regarding  the  use  of  used  parts.to 
repair  vehicles  insiu^d  by  the  insurer. 
One  of  the  reasons  that  chop  shops  have 
been  so  profitable  for  criminals  is  that 
there  is  a  large  demand  for  used  parts, 
as  opposed  to  new  parts.  This  demand 
appears  to  result  largely  from  the  price 
differential  between  new  and  used 
parts.  However,  the  agency  is  aware  of 
at  least  one  insurance  company  that 
forbids  the  use  of  used  parts  in  repairs 
for  which  it  has  authorized  payment.  If 
this  policy  were  generally  adopted  by 
insurers,  it  could  significantly  decrease 
the  demand  for  used  parts,  thereby 


reducing  the  potential  profits  to  be  made 
from  illegal  chop  shop  activities. 
The  agency  believes  that  most 
insurers  currently  either  require  or 
promote  the  use  of  used  parts  to  make 
repairs  for  which  they  are  paying.  Even 
if  used  parts  are  used  in  such  repairs, 
chop  shops  could  still  be  denied  the 
opportunity  to  profit  from  their  criminal 
actions  if  die  insurer  were  to  take 
precautions  to  minimize  die  chance  that 
a  used  part  furnished  by  a  chop  shop 
will  be  used  in  repairs  paid  for  by  the 
insurer.  Such  precautions  might  consist 
of  requiring  the  repair  shop  to  state  how 
it  obtained  the  used  part  and  identify 
the  source  for  the  part,  or  of  requiring 
that  used  parts  be  obtained  through 
specified  distribution  channels,  for 
example.  This  notice  proposes  that 
insurers  state  whether  they  took  such 
precautions,  and.  if  they  did.  what  those 
precautions  were.  Again,  since  the 
agency  is  proposing  only  that  insurers 
state  their  existing  policies.  NHTSA 
does  not  believe  ^at  these  requirements 
will  impose  any  significant  burden  on 
the  reporting  insurers.  However, 
comment  is  sought  on  these  provisions. 
If  a  commenter  suggests  alternative 
requirements  to  satisfy  this  statutory 
mandate,  the  commenter  should  explain 
how  those  alternative  requirements 
would  provide  the  agency  with  the 
information  it  needs  while  imposing  a 
smaller  burden  on  the  reporting  insurers. 

H.  Voluntarily  Submitted  Information 

This  proposed  regulation  specifies 
information  that  insurers  must  provide 
on  an  annual  basis,  as  required  by 
section  612.  Any  insurer  may  voluntarily 
provide  additional  information  which  it 
believes  would  help  the  agency  in 
evaluating  the  effectiveness  of  the  theft 
prevention  standard.  For  example,  some 
insurers  may  be  able  to  provide 
recovery  statistics  for  each  of  the  14 
major  parts  covered  by  the  parts- 
marking  requirement 


Regulatory  Impacts 

1.  Costs  and  Other  Impacts 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  If  adopted  as  a  final  rule, 
the  agency  estimates  these  reporting 
requirements  will  impose  costs  of  less 
than  $9  million  in  the  first  year  and 
lesser  amounts  in  succeeding  years.  This 
is  well  below  the  threshold  of  $100 
million  for  classifying  a  rulemaking 
action  as  "major"  under  the  Executive 
Order.  The  agency  believes  that  it  will 


be  better  able  to  assess  the 
effectiveness  of  the  theft  prevention 
standard  as  a  result  of  these  insurer 
reports.  However,  NHTSA  cannot 
provide  a  quantified  estimate  of  those 
benefits.  A  preliminary  regulatory 
evaluation  analyzing  these  impacts  has 
been  placed  in  Docket  No.  T86-01. 
Notice  1.  A  copy  of  this  evaluation  may 
be  obtained  by  any  interested  person  by 
writing  to:  NHTSA  Docket  Section. 
Room  5109,  400  Seventh  S\xee\..  S.W., 
Washington,  D.C.  20590,  or  by  calling 
the  Docket  Section  at  (202)  426-2768. 

However,  public  comment  is  invited 
on  the  likely  costs  and  benefits  that 
would  be  associated  with  these  ^ 

reporting  requirements.  The  agency  is 
also  interested  in  receiving  suggestions 
about  some  means  by  which  the  agency 
could  better  estimate  these  costs  and 
benefits. 

2.  Small  Business  Impacts 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  certify 
that  this  proposed  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  All 
of  the  insurance  companies  that  qualify 
as  small  insurers  within  the  meaning  of 
section  612  would  be  exempted  from 
these  reporting  requirements.  With 
respect  to  rental  and  leasing  companies, 
the  agency  will  try  to  draft  the  final  rule 
to  exempt  the  smaller  ones  from  this 
reporting  requirement.  If  that  is  not 
possible,  the  agency  will  initiate 
rulemaking  to  exempt  from  these 
reporting  requirements  any  small  entity 
that  can  show  the  costs  of  preparing  and 
furnishing  these  reports  is  excessive  in 
relation  to  the  size  of  its  business,  and 
that  its  report  will  not  significantly 
contribute  to  carrying  out  the  purposes 
of  the  Theft  Act  Thus,  the  agency 
believes  that  any  small  entity  that 
would  experience  a  significant  economic 
impact  as  a  result  of  these  reporting 
requirements  will  be  exempted 
therefrom. 

3.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  proposed 
rule  and  determined  that,  if  adopted  as  a 
final  rule,  it  would  not  have  a  significant 
impact  on  the  quality  of  the  human  . 
environment. 


4.  Paperwork  Reduction  Act 

The  proposed  requirements  that 
insurers  report  certain  information 
annually  to  this  agency  are  information 
collection  requirements,  as  that  term  is 
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defined  by  the  Office  of  Management 
and  Budget  (OMB)  in  5  CFR  Part  1320. 
Accordingly,  these  proposed 
requirements  are  being  submitted  to  the 
OMB  for  its  approval,  pursuant  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
Comments  on  this  proposed  information 
collection  requirement  should  be 
submitted  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  Washington,  D.C. 
20503,  Attention:  Desk  Officer  for 
NHTSA.  It  is  requested  that  comments 
sent  to  the  OMB  also  be  sent  to  the 
NHTSA  rulemaking  docket  shown 
above  for  this  proposed  action. 

Public  Comments 

The  agency  has  provided  a  comment 
period  of  30  days  for  this  proposal  in  an 
effort  to  maximize  the  time  in  which 
insurers  will  have  to  prepare  and  submit 
their  reports  by  the  October  24, 1986 
statutory  deadline. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 


becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  544 

Crime  insurance,  insurance,  insurance 
companies,  motor  vehicles,  reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  TiUe  49  of  the  Code  of 
Federal  Regulations  be  amended  by 
adding  a  new  Part  544,  to  read  as 
follows: 

PART  544— INSURER  REPORTING 
REQUIREMENTS 

Sec. 

544.1  Scope. 

544.2  Purpose. 

544.3  Application. 

544.4  Definitions. 

544.5  General  requirements  for  reports. 

544.6  Contents  of  insurer  reports. 

544.7  Incorporation  by  reference  in  reports. 

Appendix  A — Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the  Reporting 
Requirements  in  Each  State  in  Which  They 
Do  Business. 

Appendix  B — Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the  Reporting 
Requirements  Only  in  Designated  States. 

Authority:  15  U.S.C.  2032:  delegation  of 
authority  at  49  CFR  1.50. 

§544.1    Scope. 

This  part  sets  forth  requirements  for 
insurers  to  report  to  the  National 
Highway  Traffic  Safety  Administration 
information  about  motor  vehicle  thefts 
and  recoveries,  the  effects  of  the  Federal 
motor  vehicle  theft  prevention  standard 
on  those  thefts  and  recoveries,  and 
related  insurance  practices. 

S  544.2    Purpoee. 

The  purpose  of  these  reporting 
requirements  is  to  aid  in  implementing 
the  provisions  of  the  Motor  Vehicle 
Theft  Law  Enforcement  Act  to  prevent 
or  discourage  the  theft  of  motor  vehicles, 
to  prevent  or  discourage  the  sale  or 
distribution  in  interstate  commerce  of 
used  parts  removed  from  stolen  motor 
vehicles,  and  to  help  reduce  the  cost  to 
consumers  of  comprehensive  insurance 
coverage  for  motor  vehicles. 

§544.3    AppNcatlon. 

This  part  applies  to  the  issuers  of 
motor  vehicle  insurance  policies  listed 
in  Appendices  A  or  B,  and  to  any  person 


which  has  a  fleet  of  20  or  more  motor 
vehicles  (other  than  a  governmental 
entity)  which  are  used  primarily  for 
rental  or  lease  and  are  not  covered  by 
theft  insurance  policies  issued  by 
insurers  of  motor  vehicles. 

§544.4    Definitions. 

(a)  Statutory  terms.  All  terms  defined 
in  sections  2  and  601  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (15  U.S.C.  1901  and  2021)  are  used  in 
accordance  with  their  statutory 
meanings  unless  otherwise  defined  in 
paragraph  (b)  of  this  section. 

(b)  Other  definitions.  (1) 
"Comprehensive  insurance  coverage" 
means  the  indemnification  of  motor 
vehicle  owners  by  an  insurer  against 
losses  due  to  fire,  theft,  robbery, 
pilferage,  malicious  mischief  and 
vandalism,  and  damage  resulting  from 
fioods,  water,  tornadoes,  cyclones,  or 
windstorms. 

(2)  "Gross  vehicle  weight  rating"  is 
used  as  defined  at  §  571.3  of  this 
chapter. 

(3)  "Heavy  truck"  means  a  truck  with 
a  gross  vehicle  weight  rating  of  more 
than  10,000  pounds. 

(4)  "Light  truck"  means  a  truck  with  a 
gross  vehicle  weight  rating  of  10,000 
pounds  or  less. 

(5)  "Major  part"  means- 

(i)  In  the  case  of  passenger  motor 
vehicles,  any  part  listed  in  §§  541.5(a) 
(1)  through  (14)  of  this  chapter 

(ii)  In  the  case  of  light  trucks,  any  part 
listed  in  §§  541.5(a)(1)  through  (14)  of 
this  chapter,  or  the  cargo  bed; 

(iii)  In  the  case  of  heavy  tiiicks,  any 
part  hsted  in  §§  541.5(a)  (1)  through  (14) 
of  this  chapter,  or  the  transfer  case,  fifth 
wheel,  drive  axle  assembly,  or  the 
sleeper; 

(iv)  In  the  case  of  multipurpose 
passenger  vehicles,  any  part  listed  in 
5  §  541.5(a)  (1)  through  (14)  of  this 
chapter,  or  the  transfer  case; 

(v)  In  the  case  of  motorcycles,  the 
front  fork,  frame,  engine,  or 
transmission. 

(6)  "Motorcycle"  is  used  as  defined  at 
S  571.3  of  this  chapter. 

(7)  "Motor  vehicle"  means  a 
passenger  motor  vehicle,  multipurpose 
passenger  vehicle,  trock,  or  motorcycle. 

(8)  "Multipurpose  passenger  vehicle" 
is  used  as  defined  at  S  571.3  of  this 
chapter. 

(9)  "Recovery"  means  regaining 
physical  possession  of  a  motor  vehicle 
or  a  major  portion  of  the  superstructure 
of  a  motor  vehicle  with  one  or  more 
major  parts  still  attached  to  the 
superstructure,  after  that  vehicle  has 
been  reported  to  the  insurer  as  stolen. 
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(10)  "Recovery-in-part"  means  a 
recovery  in  which  one  or  more  of  the 
recovered  vehicle's  major  parts  is 
missing  at  the  time  of  recovery. 

(11)  "Recovery  intact"  means  a 
recovery  with  none  of  the  recovered 
vehicle's  major  parts  missing  at  the  time 
of  recovery  and  with  no  apparent 
damage  to  any  part  of  the  vehicle  other 
than  those  parts  damaged  in  order  to 
enter,  start,  and  operate  the  vehicle,  but 
with  additional  mileage  and  ordinary 
wear  and  tear. 

(12)  "Recovery-in-whole"  means  a 
recovery  with  none  of  the  recovered 
vehicle's  major  parts  missing  at  the  time 
of  recovery,  but  with  apparent  damage 
to  some  part  or  parts  of  the  vehicle  in 
addition  to  those  parts  damaged  in  order 
^o  enter,  start,  and  operate  the  vehicle. 

(13)  "Reporting  period"  means  the 
calendar  year  covered  by  a  report 
submitted  under  this  part. 

(14)  'Truck"  is  used  as  defined  at 
I  571.3  of  this  chapter. 

(15)  "Vehicle  theft"  means  an  actual 
physical  removal  of  a  motor  vehicle 
without  the  permission  of  its  owner,  but 
does  not  include  the  removal  of 
component  parts,  accessories,  or 
personal  belongings  from  a  motor 
vehicle  which  is  not  moved. 

§  544.5    General  requirements  for  reports. 

(a)  Each  insurer  to  which  this  part 
applies  shall  submit  a  report  annually 
during  the  month  of  October,  beginning 
in  October  1986.  The  report  shall  contain 
the  information  required  by  §  544.6  of 
this  part  for  the  calendar  year  preceding 
the  year  in  which  the  report  is  filed  (e.g., 
the  report  due  in  October  1988  shall 
contain  the  information  for  the  1987 
calendar  year). 

(b)  Each  report  required  by  this  part 
must: 

(1)  Preceding  its  text,  have  a  heading 
that  includes  the  words  "Insurer 
Report"; 

(2)  Identify  the  insurer,  including  all 
subsidiary  companies,  on  whose  behalf 
the  report  is  submitted,  and  the  agent,  if 
any,  submitting  the  report; 

(3)  Identify  the  State  or  States  in 
which  the  insurer  did  business; 

(4)  State  the  full  name  and  title  of  the 
official  responsible  for  preparing  the 
report,  and  the  address  of  the  insurer, 

(5)  Identify  the  reporting  period 
covered  by  the  report; 

(6)  Be  written  in  the  English  language: 

(7)  Include  a  glossary  defining  all 
acronyms  and  terms  of  art  used  in  the 
report,  unless  those  acronyms  and  terms 
of  art  are  defined  immediately  after  they 
first  appear  in  the  report. 

(8)  Be  submitted  in  three  copies  to: 
Administrator,  National  HighwayTraffic 
Safety  Administration,  400  Seventh 


Street.  S.W..  Washington.  D.C.  20590; 
and 

(9)  If  the  insurer  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  be  submitted 
in  accordance  with  Part  512  of  this 
chapter. 

§  544.6    ContenU  of  Insurer  reports. 

(a)  Provide  the  information  specified 
in  paragraphs  (b)  through  (g)  of  this 
section  separately  for  each  State  in 
which  the  insurer,  including  any 
subsidiary,  did  business  during  the 
reporting  period,  if  the  insurer  is  listed 
in  Appendix  A  or  is  otherwise  subject  to 
the  requirements  of  this  part,  or  for  each 
State  listed  after  the  insurer's  name,  if 
the  insurer  is  listed  in  Appendix  B. 

(b)  For  each  of  the  following  vehicle 
types,  provide  the  information  specified 
in  paragraphs  (c)  through  (g)  of  this 
section  for  all  the  vehicles  of  that  type 
insured  by  the  insurer  during  the 
reporting  period — 

(1)  Passenger  cars. 

(2)  Multipurpose  passenger  vehicles. 

(3)  Light  trucks. 

(4)  Heavy  trucks. 

(5)  Motorcycles. 

(c)(1)  List  the  total  number  of  vehicle 
thefts,  subdivided  into  model,  make,  and 
line,  and  model  year  for  this  type  of 
motor  vehicle. 

(2)  List  the  total  number  of  recoveries, 
subdivided  into  model,  make,  and  line, 
and  model  year  for  this  type  of  motor 
vehicle.  For  each  of  these  subdivided 
numbers  of  recoveries,  indicate  how 
many  were: 

(i)  Recoveries  intact; 

(ii)  Recoveries-in  whole;  and 

(iii)  Recoveries-in-part. 

(3)  Explain  how  the  theft  and  recovery 
data  set  forth  in  response  to  paragraphs 
(c)(1)  and  (2)  of  this  section  were 
obtained  by  the  insurer,  and  the  steps 
taken  by  the  insurer  to  ensure  that  these 
data  are  accurate  and  timely. 

(4)  Explain  the  use  made  by  the 
insurer  of  the  information  set  forth  in 
response  to  paragraphs  (c)(1)  and  (2)  of 
this  section,  including  the  extent  to 
which  such  information  is  reported  to 
national,  public,  and  private  entities 
(e.g.,  the  Federal  Bureau  of  Investigation 
and  State  and  local  police).  If  such 
reports  are  made,  state  the  frequency 
and  timing  of  the  reporting. 

(d)(1)  Provide  the  rating 
characteristics  used  by  the  insurer  to 
establish  the  premiums  it  charges  for 
comprehensive  insurance  coverage  for 
this  type  of  motor  vehicle  and  the 
premium  penalties  for  vehicles  of  this 
type  considered  by  the  insurer  as  more 
likely  to  be  stolen.  This  requirement 
may  be  satisfied  by  furnishing  the 
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pertinent  sections  of  the  insurer's  rate 
manual(8). 

(2)  Provide  the  loss  data  used  by  the 
insurer  to  establish  the  premiums  it 
charges  for  comprehensive  insurance 
coverage  for  this  type  of  motor  vehicle 
and  the  premium  penalties  it  charges  for 
vehicles  of  this  type  it  considers  as  more 
likely  to  be  stolen.  This  requirement 
may  be  satisfied  by  providing  the 
following: 

(i)  The  total  number  of  comprehensive 
insurance  claims  paid  by  the  insurer 
during  the  reporting  period; 

(ii)  The  total  number  of  claims  listed 
in  (d)(2)(i)  of  this  section  that  arose  from 
a  vehicle  theft; 

(iii)  The  total  amount  (in  dollars)  paid 
out  by  the  insurer  in  response  to  all  the 
comprehensive  claims  filed  by  its 
policyholders  during  the  reporting 
period; 

(iv)  The  total  amount  (in  dollars) 
listed  under  paragraph  (d)(2)(iii)  of  this 
section  paid  out  by  the  insurer  as  a 
result  of  vehicle  theft; 

(v)  The  total  amount  (in  dollars) 
recovered  by  the  insurer  from  the  sale  of 
recovered  vehicles  or  major  parts 
recovered  not  attached  to  the  vehicle 
superstructure,  after  the  insurer  had 
made  a  payment  listed  under  paragraph 
(d)(2){iv)  of  this  section; 

(vi)  An  identification  of  the  vehicles 
for  which  the  insurer  charges 
comprehensive  insurance  premium 
penalties,  because  the  insurer  considers 
such  vehicles  as  more  likely  to  be  stolen; 

(vii)  The  total  number  of 
comprehensive  insurance  claims  paid  by 
the  insurer  for  each  vehicle  risk 
grouping  identified  in  paragraph 
(d)(2)(vi)  of  this  section  during  the 
reporting  period,  and  the  total  amount 
(in  dollars)  paid  out  by  the  insurer  in 
response  to  each  of  the  listed  claims 
totals;  and 

(viii)  The  maximum  premium 
adjustments  (as  a  percentage  of  the 
basic  comprehensive  insurance 
premium)  made  for  this  type  of  vehicle 
as  a  result  of  the  insurer's  belief  that  a 
vehicle  is  more  likely  to  be  stolen. 

(3)  Identify  any  other  rating  rules  and 
plans  used  by  the  insurer  to  establish  its 
comprehensive  insurance  premiums  and 
premium  penalties  for  motor  vehicles  it 
considers  as  more  likely  to  be  stolen, 
and  explain  how  such  rating  rules  and 
plans  are  used  to  establish  the 
premiums  and  premium  penalties. 

(4)  Explain  the  basis  for  the  insurer's 
comprehensive  insurance  premiums  and 
the  premium  penalties  charged  for  motor 
vehicles  it  considers  as  more  likely  to  be 
stolen.  The  insurer  may  satisfy  this 
requirement  by  providing  the  pertinent 
sections  of  materials  it  has  filed  with 
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State  insurance  regulatory  officials  and 
clearly  indicating  which  information  in 
those  sections  is  being  submitted  in 
compliance  with  this  paragraph. 

(e)  List  each  action  taken  by  the 
insurer  to  reduce  the  premiums  it 
charged  for  comprehensive  insurance 
coverage  because  of  a  reduction  in 
thefts  of  such  motor  vehicles.  For  each 
action: 

(1)  State  the  conditions  that  must  be 
met  to  receive  such  a  reduction  (e.g., 
installation  of  anti-theft  device,  marking 
of  vehicle  in  accordance  with  theft 
prevention  standard,  etc.); 

(2)  State  the  number  of  the  insurer's 
policyholders  and  vehicles  that  received 
this  reduction; 

(3)  State  the  difference  in  average 
comprehensive  insurance  premiums  for 
those  policyholders  that  received  this 
reduction  versus  those  policyholders 
that  did  not  receive  the  reduction. 

(f)  In  the  case  of  an  insurer  who 
offered  a  reduction  in  its  comprehensive 
insurance  premiums  for  vehicles 
equipped  with  anti-theft  devices, 
provide: 

(1)  The  specific  criteria  used  to 
determine  whether  a  vehicle  is  eligible 
for  the  reduction  (original  equipment 
anti-theft  device,  passive  anti-theft 
device,  etc.). 

(2)  The  total  number  of  vehicle  thefts 
for  vehicles  that  received  this  reduction; 
and 

(3)  Tlie  total  number  of  recoveries  of 
vehicles  that  received  this  reduction  and 
how  many  of  the  total  were — 

(i)  Recoveries  intact, 

(ii)  Recoveries-in-whole,  and 

(iii)  Recoveries-in-part. 

(g)(1)  List  each  action  taken  by  the 
insurer  to  assist  in  deterring  or  reducing 
thefts  of  motor  vehicles.  For  each  action, 
describe  the  activity  and  explain  why 
the  insurer  believed  it  would  be 


effective  in  deterring  or  reducing  motor 
vehicle  thefts. 

(2)(i)  State  the  insurer's  policy 
regarding  the  use  of  used  parts  to  effect 
repairs  paid  for  by  the  insurer  on 
vehicles  it  insures.  Indicate  whether  the 
insurer  required,  promoted,  allowed,  or 
forbade  the  use  of  used  parts  in  those 
repairs. 

(ii)  In  the  case  of  insurers  requiring, 
promoting,  or  allowing  the  use  of  used 
parts  to  make  repairs  paid  for  by  the 
insurer  on  vehicles  it  insures,  indicate 
the  precautions  taken  by  or  on  behalf  of 
the  insurer  to  identify  the  origin  of  those 
used  parts. 

§  544.7    Incorporation  by  reference  in 
reports. 

(a)  In  any  report  required  by  this  part, 
an  insurer  may  incorporate  by  reference 
any  document  or  portion  thereof 
previously  filed  with  any  Federal  or 
State  department  or  agency  within  the 
past  four  years. 

(b)  An  insurer  that  incorporates  by 
reference  a  document  not  previously 
submitted  to  the  National  Highway 
Traffic  Safety  Administration  shall 
append  that  document  or  the  pertinent 
sections  of  the  document  to  its  report, 
and  clearly  indicate  on  the  cover  or  first 
page  of  the  document  or  pertinent 
sections  the  regulatory  requirement  in 
response  to  which  the  document  or 
pertinent  sections  are  being  submitted. 

(c)  An  insurer  that  incorporates  by 
reference  a  document  shall  clearly 
identify  the  document  and  the  specific 
portions  thereof  sought  to  be 
incorporated  and,  in  the  case  of  a 
document  previously  submitted  to  the 
National  Highway  Traffic  Safety 
Administration,  indicate  the  date  on 
which  the  document  was  submitted  to 
the  agency  and  the  person  whose 
signature  appeared  on  the  document. 


Appendix  A — Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  in  Each  State  in 
Which  They  Do  Business 

State  Farm  Group 

Allstate  Insurance  Group 

Farmers  Insurance  Group 

Nationwide  Group 

Aetna  Life  &  Casualty  Group 

Travelers  Insurance  Group 

Liberty  Mutual  Group 

USAA  Group 

CIGNA  Group 

United  States  F  &  G  Group 

GEICO  Corporation  Group 

Continental  Corporation 

Hartford  Insurance  Group 

Fireman's  Fund  Group 

Sentry  Insurance  Group 

Interinsurance  Exchange  Auto  Club  of 

Southern  California 
California  State  Auto  Association 
Commercial  Union  Assurance  Companies 
American  Financial  Group 
American  Family  Group 

Appendix  B — Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  Only  in 
Designated  States 

Alabama  Farm  Bureau  Group  (Alabama) 
Southern  F  &  B  Group  (Arkansas) 
Shelter  Insurance  Companies  (Arkansas) 
Island  Insurance  Group  (Hawaii) 
United  Farm  Bureau  Mutual  (Indiana) 
Kentucky  Farm  Bureau  Group  (Kentucky) 
American  General  Group  (Maine) 
Auto  Club  of  Michigan  Group  (Michigan) 
Amica  Mutual  Insurance  Company  (Rhode 

Island) 
Tennessee  Farmers  (Tennessee) 
American  International  Group  (Vermont) 

Issued  on  )une  20. 1966. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  86-14275  Filed  &-20-86: 12:01  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian   njles  or 
proposed  rules  that  are  applicable  to  the 
public.  ^k>tKes  of  hearings  and 
investigations,  committee  meetings,  ager>cy 
decisions  and  nilings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  exanrtples 
of  docunoents  appearing  in  this  section. 


ACTION 

Foster  Grandparent  and  Senior 
Companion  Programs:  Income 
Eligibility  Levels 

agency:  Action. 

action:  Notice  of  revision  of  income 
eligibility  levels  for  Foster  Grandparent 
and  Senior  Companion  Programs. 

summary:  This  notice  revises  the 
schedules  of  income  eligibility  levels  for 
individuals  and  families  for  the  Foster 
Grandparent  and  Senior  Companion 
Programs  published  in  the  Federal 
Register  April  29. 1985  (50  FR  16725). 
The  revised  schedule  is  based  on 
Poverty  Income  Guidelines  from  the 
Department  of  Health  and  Human 
Services  (DHHS)  published  in  the 
Federal  Register,  February  11, 1986  (51 
FR  5105).  TTiis  revision  adopts  as  the 
income  eligibility  level  for  each  State 
the  higher  amount  of  either  (a)  125%  of 
the  DHHS  Poverty  Income  Guideline,  or 
(b)  100%  of  the  DHHS  Poverty  Income 
Guideline  plus  the  amount  each  state 
supplements  Federal  Supplemental 
Security  Income,  rounded  to  the  next 
highest  multiple  of  $5.00. 

Any  person  whose  income  is  not  more 
than  100%  of  the  DHHS  poverty  income 
guideline  for  her/his  specific  family  unit 
status  shall  be  given  special 
consideration  for  participation  in  the 
Foster  Grandparent  and  Senior 
Companion  Ptograms. 
EFFECTIVE  DATE:  June  25, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

C.  Wade  Freeman,  Assistant  Director, 
Older  American  Volunteer  Programs, 
ACTION,  806  Connecticut  Avenue  NW., 
Room  M-1006,  Washington,  DC  20525,  or 
telephone  (202)  634-9355. 
SUPPLEMENTARY  INFORMATION:  These 
ACTION  programs  are  authorized 
pursuant  to  Sections  211  and  213  of  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended.  Pub.  L  93-113,  87  Stat.  394. 
The  income  eligibility  levels  are 


determined  by  the  currently  applicable 
guideline  published  by  DHHS  pursuant 
to  Sections  652  and  673(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  which  requires  pverty  income 
guidelines  to  be  adjusted  for  Consumer 
Price  Index  changes. 

The  income  eligibility  levels  will  be 
reviewed  at  least  once  a  year,  and 
similar  schedules  will  be  prepared  to 


reflect  any  changes  required  as  a  result 

of  that  review. 

Schedule  of  Income  Eligibility  Levels: 

Foster  Grandparent  adn  Senior 

Companion  Programs 

For  all  States,  (except  Alaska,  Hawaii. 

California,  Connecticut,  Massachusetts 

and  New  Jersey)  the  District  of 

Columbia,  Puerto  Rico  and  the  Virgin 

Islands 


For  Family  Units  of: 

On* 

Two 

T»»M 

Four 

Five 

Six 

Seven 

BgM 

$6.700.. 

$9,050 

$11,400 

$13,750 

$18,100 

$18,450 

$20W) 

$23,150 

For  the  following  states: 


For  Family  Units  of: 

Stale 

One 

Two 

Three 

Four 

Five 

Ste 

Seven 

EigM 

AK 

$9,930 

7.725 
7.110 
7.715 
6.910 
7,166 

$13,650 

13.060 

8.275 

10.415 

9.660 

1^640 

$16,000 
14.940 
10.155 
13,115 
11,540 
14.515 

$18,350 
16,820 
12,035 
15,815 
13,420 
16,395 

S20.700 
18.700 
13.915 
18.515 
15.300 
18JZ75 

$23,050 
20.580 
.    15.795 
21.215 
17.180 
20,156 

$25,400 
22.460 
17.675 
23.915 
19.060 
22,035 

$27,750 

CA ..    - 

24,340 

CT_.    _-.       „ 

19,555 
26,615 

20.940 

NJ...    „      .   .. 

23.915 

For  family  units  with  more  than  eight 
members  add  the  appropriate 
supplement  for  each  additional  member 
(over  eight]  as  follows: 


— Continued 


Alaika.. 


MA.  NJ,  CA.  «  CT.. 
AHOttien _ 


$2,350 
2.700 
1.880 
2.350 


All  of  the  above  levels  are  calculated 
from  the  base  DHHS  Poverty  Income 
Gidelines  now  in  effect. 

Those  guidelines  are: 


Sae  o(  tamily  unit 

Foral 

Sialat 

laKept 

Aie«>a 

HawaiO 
andlta 
DMtnci 

of 
Cotum- 

tM 

For 

Ainka 

For 

6 _    _    _ 

7      

14.760 
16.640 
18.520 

18.450 
20.800 
23.150 

16,970 
19.130 

8                     

21.290 

Signed  in  Washington,  DC. 
Donna  M.  Alvarado, 
Director  of  ACTION. 
[FR  Doc.  88-14299  Filed  &-24-86;  8:45  am] 

BILLINQ  CODE  •090-2a-M 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 


]une  23, 1986. 

$8,170        ' 

8.330         The  Department  of  Agriculture  has 
1^^     submitted  to  OMB  for  review  the 
14.810     following  proposals  for  the  collection  of 
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information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection:  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  P.L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Question  about  the  items  in  the  listing 
should  be  directed  to  the  agency  person 
named  at  the  end  of  each  entry.  Copies 
of  the  proposed  forms  and  supporting 
documents  may  be  obtained  from: 
Department  Clearance  Officer,  USDA. 
OIRM,  Room  404-W  Admin.  Bldg., 
Washington,  D.C.  20250,  (202)  447-2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Federal  Crop  Insurance  Corporation, 
Claim  for  Citrus  Indemnity,  FCI-63 
Citrus,  Recordkeeping;  On  occasion. 
Individuals  or  households;  Farms;  7,304 
responses;  3,652  hours:  not  applicable 
under  3504(h),  Peter  F.  Cole  (202)  447- 
3325. 

•  Forest  Service,  Requesting  National 
Forest  concessioners  to  have  their 
accountants  reconcile  fee-base  financial 
reports,  FS-2700-7;  2700-8;  and  2700-19. 
Annually.  Businesses  or  other  for-profit; 
Small  businesses  or  organizations;  300 
responses;  900  hours;  not  applicable 
under  3504(h).  Richard  E.  Kuhn  (703) 
235-8466. 

Revision 

•  Farmers  Home  Administration.  7 
CFR  1940-G,  Environment  Program. 
FmHA  1940-20.  On  occasion. 
Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or  other 
for-profit;  Non-profit  institutions;  Small 
businesses  or  organizations;  9,745 
responses;  75,235  hours;  not  applicable 


under  3504(h),  John  Hansel  (202)  382- 

9647. 

)ane  A.  Benoit, 

Departmental  Clearance  Officer. 

[FR  Doc.  86-14350  Filed  6-24-86;  8:45  am] 

BILLiNO  CODE  3410-01-41 

Commodity  Credit  Corporation 

Loan  and  Purchase  Programs;  1986- 
Crop  Peanut  Program 

Correction 

In  FR  Doc.  86-13660  beginning  on  page 
21941  in  the  issue  of  Tuesday,  June  17, 
1986,  make  the  following  corrections:  On 
page  21942,  in  the  second  column,  in  the 
first  complete  paragraph,  in  the  fourth 
line,  "607.14"  should  read  "607.47";  and 
in  the  third  complete  paragraph,  in  the 
twelfth  line,  "for  the"  should  read  "for 
which  the". 

BIUJNQ  CODE  1S06-01-M 

Food  Safety  and  Inspection  Service 
[Docket  No.  86-026N] 

Use  of  Pesticide-Treated  Seed  In 
Animal  Feed;  Meeting 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  meeting. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  announces  a 
meeting  to  be  held  on  the  use  of 
pesticide-treated  seed  in  animal  feed. 
The  meeting  will  be  conducted  by 
officials  from  FSIS  and  the  Agricultural 
Marketing  Service,  Department  of 
Agriculture;  the  Environmental 
Protection  Agency;  and  the  Food  and 
Drug  Administration,  Department  of 
Health  and  Human  Services.  The 
purpose  of  this  meeting  is  to  gather 
information  and  suggestions  from  the 
public  relating  to  the  prevention  of 
treated  seed  contamination  of  the 
human  food  supply. 

DATE  Thursday,  July  10, 1986,  from  9:30 
a.m.  to  12:00  noon. 

ADDRESS:  The  meeting  will  be  held  at 
Room  104-A.  Administration  Building, 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW., 
Washington.  DC.  Interested  persons 
may  submit  comments  before  or  after 
the  meeting  to  the  Policy  Office,  ATTN: 
Annie  Johnson.  FSIS  Hearing  Clerk, 
Room  3803,  South  Agriculture  Building, 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT. 

Karen  Stuck,  Chief,  Information  Office, 


Information  and  Legislative  Affairs, 
Food  Safety  and  Inspection  Service,  U.S.    • 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  447-9113. 
SUPPLEMENTARY  INFORMATION:  Seed 
intended  for  planting  is  often  treated 
with  a  pesticide  or  a  fungicide.  With  the 
exception  of  captan-treated  seed  com 
that  is  properly  detreated,  it  is  illegal  to 
use  treated  seed  for  animal  feed 
because  of  its  potential  for 
contaminating  the  human  food  supply. 
To  prevent  accidental  use  of  treated 
seed  in  feed,  such  seed  is  dyed  pink  or 
other  suitable  color  for  easy 
identification.  Despite  this  precaution, 
however,  milk  and  meat  in  Arkansas 
and  surrounding  States  were 
contaminated  this  spring  because  some 
animals  were  fed  feed  containing  seed 
freated  with  heptachlor,  a  pesticide  that 
is  now  banned  for  most  agricultural 
uses.  The  Food  Safety  and  Inspection 
Service  and  the  Agricultural  Marketing 
Service  of  the  Department  of  Agriculture 
(USDA),  the  Environmental  Protection 
Agency  (EPA),  and  the  Food  and  Drug 
Administration  (FDA)  are  now 
evaluating  the  heptachlor  incident  and 
the  potential  for  other  deversions  of 
treated  seed  into  human  food  channels. 

USDA.  EPA,  and  FDA  carry  out 
regulatory  responsibilities  to  assure  the 
Nation's  consumers  of  a  safe  and 
wholesome  food  supply.  Consequently, 
the  regulatory  agencies  are  interested  in 
receiving  information  concerning  all 
aspects  of  the  heptachlor  contamination 
issue,  including  the  reason  for  and  the 
extent  of  the  problem,  as  well  as 
suggestions  on  how  the  industry  and 
regulatory  agencies  can  cooperate  in 
preventing  recurrences  of  similar 
incidents. 

In  order  to  coordinate  activities  in  this 
area,  the  agencies  will  conduct  a  joint 
public  meeting  on  July  10, 1986,  to 
present  current  knowledge  on  the 
treated  seed  issue  and  to  gather  input 
from  the  public.  The  meeting  is  open  to 
the  public  on  a  space  available  basis. 
Anyone  wishing  to  provide  information 
or  comments  on  the  issue  may  do  so  by 
submitting  them,  before  or  after  the 
meeting,  to  Annie  Johnson,  FSIS  Hearing 
Clerk,  Policy  Office,  Room  3803,  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

Done  at  Washington,  DC.  on  June  20. 1986. 
Lester  M.  Crawford, 

Associate  Administrator.  Food  Safety  and 
Inspection  Service. 
[FR  Doc.  88-14349  Filed  6-24-86:  8:45  am] 

8IUJN0  CODE  $410-OKMI 


23110 


Federal  Regirter  /  Vql.  51.  N9.  122  /  Wednesday.  )une  25.  1986  /  Notices 


Forest  Servtce 

PubHc  Meetings  on  Proposed  Land 
and  Resource  Management  Plan  and 
Draft  Environmental  Impact  Statement 
for  Lassen  National  Forest.  CA 

agency:  USDA  Forest  Service. 
action:  Notice. 

Lassen  National  Forest  (including 
portions  of  Butte,  Lassen,  Modoc, 
Plumas,  Shasta.  Siskiyou,  and  Tehama 
Counties)  will  hold  three  additional 
public  hearings  on  its  Proposed  Land 
and  Resource  Management  Plan  and 
Draft  Environmental  Impact  Statement. 
The  new  hearings  will  be  in  Redding, 
Red  Bluff,  and  Bumey,  California.  The 
five  public  hearings  are  for  the  purpose 
of  receiving  formal  pubUc  comments  on 
the  two  documents.  They  will  be  held: 
July  24,  Thursday.  7:00  p.m. 
Redding:  Civic  Auditorium,  747 

Auditorium  Drive. 
July  28,  Monday.  7:00  pm. 
Red  Bluff:  Elks  Lodge. 
July  29,  Tuesday,  7:00  pm. 
Chico:  CARD  Room,  545  Vallombrosa 

Avenue. 
July  30,  Wednesday,  7:00  pm. 
Bumey:  Bumey  Lion's  HaU. 
July  31,  Thursday,  7K)0  pm. 
Susanville:  Lassen  College,  Humanities 
Building  Lecture  Hall. 
Each  hearing  will  be  conducted  by  a 
hearing  officer.  After  an  introduction  by 
the  Forest  Service,  the  public  may 
present  oral  and/or  writen  comments.  A 
court  reporter  will  keep  a  verbatim 
record  of  all  oral  comments,  and  it  will 
become  part  of  the  comments  record  on 
the  Proposed  Plan  and  Draft 
Environmental  Impact  Statement.  Each 
speaker  may  be  limited  to  five  minutes. 
Speakers  can  pre-register  by  contacting 
the  Receptionist  at  Lassen  National 
Forest  in  Susanville.  phone  916-257- 
2151,  in  writing,  or  in  person.  Please 
specify  your  name,  address,  affiliation 
(if  any),  and  which  hearing.  Speakers 
can  also  pre-register  at  the  hearing  from 
6:30  until  7:00  pm.  Forest  Service 
officials  will  not  comment  or  respond  to 
statements  made  by  the  speakers.  The 
Forest  Service  will  respond  to  all  public 
comments  made  by  the  speakers.  The 
Forest  Service  will  respond  to  all  public 
comments  in  the  Final  Environmental 
Impact  Statement. 

Written  comments  should  be  sent  to 
Forest  Supervisor  Richard  A.  Henry, 
Lassen  National  Forest,  55  South 
Sacramento  Street,  Susanville, 
California  96130  by  August  7. 1986. 

For  more  information,  contact  Forest 
Supervisor  Richard  A.  Henry  at  the 
above  address. 


Dated:  June  17, 1986. 
Richard  A.  Henry. 
Forest  Supervisor. 
(FR  Doc.  88-14312  Filed  6-24-86;  8:45  am) 

BNJJNQ  COOC  S41»-1t-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census. 
Title:  1987  Census  of  Wholesale  Trade 
Form  Number:  Agency— CB-5012,  CB- 
5013.  etc.;  OMB— NA. 
Type  of  Request:  New  collection. 
Burden:  412,100  respondents;  269.000 
reporting  hours. 

Needs  and  Uses:  This  census,  to  be 
conducted  in  FY  88,  is  part  of  the 
Economic  Census  and  is  the  one  of  the 
primary  sources  of  facts  about  the 
structure  and  functioning  of  a  large 
segment  of  the  economy,  and  provides 
essential  information  for  government 
business,  and  the  general  public.  It 
provides  an  important  part  of  the 
framework  for  the  national  accounts  and 
serves  as  benchmarks  for  economic 
indicators. 

Affected  Public:  State  or  local 
governments,  businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations. 

Frequency:  One  time. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer.  Timothy  Sprehe. 
395-4814. 
Agency:  Bureau  of  the  Census. 
Title:  1987  Census  of  Retail  Trade. 
Form  Number  Agency— CB-^201,  CB- 
5202,  etc.;  OMB— NA. 
Type  of  Request:  New  collection. 
Burden:  995,000  respondents;  414,500 
reporting  hours. 

Needs  and  Uses:  This  census,  to  be 
conducted  in  FY  88,  is  part  of  the 
Economic  Census  and  is  the  one  of  the 
primary  sources  of  facts  about  the 
structure  and  functioning  of  a  large 
segment  of  the  economy,  and  provides 
essential  information  for  government, 
business,  and  the  general  public.  It 
provides  an  important  part  of  the 
framework  for  the  national  accounts  and 
serves  as  benchmarks  for  economic 
indicators. 

Affected  Public:  State  or  local 
governments,  businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations. 
Frequency:  One  time. 


Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Timothy  Sprehe, 
395-4814. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  %vriting  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-4217, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue.  NW. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  this  proposed 
information  collections  should  be  sent  to 
Timothy  Sprehe,  OMB  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building.  Washington,  D.C.  20503. 

Dated:  June  20. 1986. 
Edward  Michals, 

Departmental  Clearance  Officer  In formoUon 
Management  Division  Management 
[FR  Doc.  86-14340  Filed  6-24-86;  8:45  am] 

BILiJNQ  CODE  W10-07-M 


Intemationai  Trade  Administration 

(C-35S-001] 

Leather  Wearing  Apparel  From 
Uruguay;  PreNminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  Intemationai  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  requests  from 
the  Government  of  Uruguay  and  a 
domestic  interested  party,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
countervailing  duty  order  on  leather 
wearing  apparel  from  Uruguay.  The 
review  covers  the  period  April  17, 1982 
through  December  31. 1983. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  the  bounty  or  grant  to  be 
1.35  percent  ad  valorem  for  shipments  of 
this  merchandise  exported  directly  to 
the  United  States,  and  27.57  percent  ad 
valorem  for  merchandise  exported 
through  intermediate  countries,  during 
the  period  April  17. 1982  through 
December  31, 1982.  For  the  period 
January  1, 1983  through  December  31, 
1983.  we  have  preliminarily  determined 
the  bounty  or  grant  for  all  shipments  to 
be  0.11  percent  ad  valorem,  a  rate  which 
we  consider  to  be  de  minimis.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 

EFFECTtVE  DATK  June  25, 1986. 
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FOM  FURTHER  INFORMATION  CONTACT. 

Patricia  W.  Stroup  or  Bernard  T. 
Carreau,  Office  of  Compliance. 
Intemationai  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Baclcg^und 

On  July  16, 1982.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (47  FR 
31032)  a  countervailing  duty  order  on 
leather  wearing  apparel  from  Uruguay. 
We  began  this  review  imder  our  old 
regulations.  After  the  promulgation  of 
our  new  regulations,  a  domestic 
interested  party  (the  Amalgamated 
Clothing  and  Textile  Workers  Union, 
AFL-<:iO)  and  the  Government  of 
Urxiguay,  on  September  17  and  October 
9, 1985,  respectively,  requested  in 
accordance  with  S  355.10  of  the 
Commerce  Regulations  that  we  complete 
the  administrative  review  of  this  order. 
We  published  the  new  initiation  on 
November  27. 1985  (50  FR  48825).  The 
Department  has  now  conducted  that 
review,  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930  ("the  Tariff 
Act"). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Uruguayan  leather  wearing 
apparel  and  parts  and  pieces  thereof. 
Such  merchandise  is  currently 
classifiable  under  items  791.7620, 
791.7640.  and  791.7660  of  the  Tariff 
Schedules  of  the  United  States 
Annotated.  The  review  covers  the 
period  April  17. 1982  through  December 
31. 1983  and  nine  programs:  (1) 
Reintegros;  (2)  supplementary 
reintegros;  (3)  transitional  export 
payments;  (4)  Tax  Refund  Certificates; 
(5)  bonification  payments;  (6) 
uncollected  social  security  taxes;  (7) 
income  tax  forgiveness;  (8)  taimer's 
subsidy;  and  (9)  preferential  export 
financing. 

Analysis  of  Programs 

(1)  Reintegros 

Reintegros  are  tax  certificates  issued 
to  exporters  in  amounts  which  represent 
a  percentage  of  the  f.o.b.  value  of  the 
exported  merchandise.  The  reintegro 
was  ostensibly  designed  to  rebate  the 
indirect  and  direct  taxes  paid  by 
exporters  of  leather  wearing  apparel  In 
our  final  determination  (46  FR  19288. 
March  30. 1981).  we  found  the  full 
amoimt  of  the  reintegro,  less  a  one 
percent  processing  fee,  to  be 
countervaiiable  because  the  Uruguayan 
government  did  not  demonstrate  any 
link  between  eligibility  for  payments  on 


export  and  indirect  taxes  paid  by 
manufacturers  of  leather  wearing 
apparel. 

During  the  period  April  17, 1982 
through  November  26, 1982  (the  date  the 
Uruguayan  government  terminated  the 
program),  the  amount  of  reintegros 
available  for  various  types  of  leather 
wearing  apparel  ranged  from  four 
percent  to  21  percent,  depending  on  the 
type  of  leather  used  and  on  whether  the 
leather  was  domestically  produced  or 
imported.  However,  Uruguayan  Decree 
245/82  (July  16, 1982)  prohibited 
payment  of  reintegros  on  shipments  of 
the  merchandise  exported  to  the  United 
States  after  that  date.  In  1981,  the 
govemment  had  instituted  an  offsetting 
export  tax  on  exports  of  the 
merchandise  to  the  United  States. 
Rather  than  pay  the  export  tax.  which 
was  higher  than  the  rate  of  the  reintegro. 
exporters  simply  did  not  apply  for  the 
reintegros  or  turn  in  the  expoil 
certificates  required  to  receive  them. 
Thus,  shipments  of  the  merchandise 
which  were  exported  directly  to  the 
United  States  did  not  receive  benefits 
under  this  program  during  any  part  of 
the  period  April  17  through  December 
31. 1982. 

Several  large  shipments  were 
Imported  into  the  United  States  from 
intermediate  countries  during  that 
period.  We  have  no  reason  to  believe 
that  these  shipments,  exported  through 
intermediate  countries,  did  not  receive 
the  reintegros.  As  the  best  information 
available,  we  have  assumed  that 
exporters  received  a  21  percent  rebate, 
the  highest  rate  available  under  this 
program  in  1982.  In  our  final 
determination,  we  found  that  a  one 
percent  deduction  from  the  reintegro 
payment  was  a  legitimate  offset  to  the 
gross  bounty  or  grant  because  that 
deduction  was  necessary  in  order  to 
qualify  for.  or  receive,  the  benefit.  We 
have  therefore  reduced  the  amoimt  of 
the  reintegro  benefit  by  one  percent  of 
the  payment. 

Accordingly,  we  preliminarily 
determine  that  shipments  of  the 
merchandise  exported  directly  to  the 
United  States  during  the  period  of 
review  received  no  benefits  under  this 
program.  We  further  find,  preliminarily, 
the  weighted-average  bounty  or  grant  on 
merchandise  exported  to  the  United 
States  through  intermediate  countries  to 
be  17.97  percent  ad  valorem  during  the 
period  April  17, 1982  through  December 
31,1982. 

(2)  Supplementary  Reintegros 

The  Uruguayan  govemment  instituted 
a  supplementary  10  percent  reintegro  on 
June  2. 1982  (Uraguayan  Decree  189/982) 
for  exports  of  leather  wearing  apparel 


during  the  period  June  2, 1982  through 
November  26, 1982,  the  date  the 
govemment  terminated  all  reintegros. 
Once  again,  while  the  govemment 
prohibited  payment  of  these 
supplementary  reintegros  on  shipments 
of  the  merchandise  exported  directly  to 
the  United  States,  there  was  no  such 
restriction  on  shipments  exported 
through  intermediate  countries. 

We  preliminarily  determine  the 
weighted-average  benefit  from  this 
program  on  shipments  of  leather 
wearing  apparel  exported  through 
intermediate  countries  to  the  United 
States  during  the  period  April  17, 1982 
through  December  31. 1982  to  be  8.25 
percent  ad  valorem.  Further,  we 
preliminarily  find  that  there  was  no 
benefit  conferred  by  this  program  on 
any  shipments  of  the  merchandise 
exported  directly  to  the  United  States 
during  the  period  of  review. 

(3J  Transitional  Export  Payments 

After  terminating  the  reintegro 
program,  the  Govemment  of  Uruguay 
instituted  a  five  percent  transitional 
payment  on  all  shipments  of  leather 
wearing  apparel  exported  between 
November  29, 1982  and  December  31, 
1982  (Decree  442/82).  The  purpose  of 
these  payments,  which,  like  the 
reintegros,  took  the  form  of  tax 
certificates,  was  to  prevent  disruption  of 
Umguayan  trade  after  elimination  of  the 
reintegros  and  prior  to  implementation 
of  the  Tax  Refund  Certificate  program 
(see  below). 

Because  the  transitional  export 
payments  are  not  linked  to  the  payment 
of  indirect  taxes,  we  preliminarily 
determine  that  this  program  constitutes 
a  bounty  or  grant.  We  preliminarily  find 
the  net  benefit  conferred  by  this 
program  during  the  period  April  17. 1982 
through  December  31, 1982  to  be  0.38 
percent  ad  valorem.  We  further  find 
preliminarily  that  there  was  no  bounty 
or  grant  conJFerred  on  leather  wearing 
apparel  exports  by  this  program  during 
1983. 

(4)  Tax  Refund  Certificates 

On  July  25. 1983,  the  Govemment  of 
Uruguay  instituted  a  system  of  tax 
refunds  on  exports  of  leather  wearing 
apparel  (Resolution  289/983)  for  all 
shipments  of  the  merchandise  exported 
on  or  after  January  1, 1983.  The 
Uruguayan  govemment  stated  that  these 
refunds,  which  again  take  the  form  of 
tax  certificates,  were  rebates  of  the 
indirect  taxes  bome  by  the  leather 
garments:  The  amounts  of  these 
certificates,  which  ranged  from  1.7  to  2.9 
percent  of  the  f.o.b.  value  of  the 
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merchandise,  depended  on  the  type  of 
leather  used  in  the  garment. 

The  non-excessive  rebate  or  refund  of 
indirect  taxes  levied  on  exported 
products  and  their  components  is  not  a 
subsidy  if  the  foreign  government 
demonstrates  to  the  Department's 
satisfaction  (a)  that  the  program 
operates  for  the  purpose  of  rebating 
indirect  taxes,  (b)  that  there  is  a  clear 
link  between  eligibility  for  payments  on 
exports  and  indirect  taxes  paid,  and  (c) 
that  the  government  has  reasonably 
calculated  and  documented  the  actual 
indirect  tax  incidence  relative  to  the 
products  concerned  and  has 
demonstrated  a  clear  link  between  such 
tax  incidence  and  the  amount  rebated  or 
refunded  on  export. 

In  this  case,  the  Uruguayan 
government  instituted  the  program  by 
first  conducting  a  study  of  the  indirect 
taxes  borne  by  the  leather  wearing 
apparel.  After  soliciting  affidavits 
regarding  costs  of  production  of  leather 
garments  produced  by  all  major 
exporters  of  the  merchandise,  the 
government  calculated  the  indirect  tax 
incidence  for  each  type  of  garment  and. 
rather  than  taking  a  weighted  average  of 
the  individual  exporters'  tax  incidence, 
elected  a  more  conservative  approach 
and  used  the  lowest  company's  indirect 
tax  incidence  for  each  category  of 
leather  garments  as  the  rate  for  the 
refund  certificates. 

During  our  verification,  we  reviewed 
official  and  company  records  supporting 
the  production  costs,  the  tax  incidence 
and  the  methodology  used  to  calculate 
the  rates  of  refimds  established  by  the 
government.  Based  on  that  evidence,  we 
preliminarily  find  that  the  requisite 
linkage  exists  and  that  in  each  instance 
the  amount  of  the  refund  was  the  same 
as  or  less  than  the  actual  tax  incidence. 
Accordingly,  we  preliminarily  find  that 
the  Tax  Rebate  Certificate  program  with 
regard  to  leather  wearing  apparel  is  a 
remission  of  indirect  taxes  and  is  not  a 
bounty  or  grant  within  the  meaning  of 
the  countervailing  duty  law.  We  also 
determine  preliminarily  that  no 
overrebate  under  this  program  existed 
during  the  period  of  review. 

(5)  Bonification  Payments 

Bonification  payments  are  export 
refunds  of  22  percent  of  the  value  of  the 
processed  wool  portion  of  the  leather 
wearing  apparel.  The  Uruguayan 
government  made  such  payments  on 
three  shipments  to  the  IJnited  States  in 
1982,  and  on  15  shipments  in  1983. 
Because  these  pjayments  are  not  linked 
to  the  payment  of  indirect  taxes,  we 
preliminarily  determine  that  this 
program  is  countervailable.  We 
preliminarily  find  the  weighted-average 


benefit  to  leather  wearing  apparel 
exports  to  the  United  States  to  be  0.01 
percent  ad  valorem  for  the  period  April 
17, 1982  through  December  31, 1982,  and 
0.07  percent  ad  valorem  for  the  period 
January  1, 1983  throiigh  December  31, 
1983. 
(6)  Uncollected  Social  Security  Taxes 

On  May  11. 1982,  the  Government  of 
Uruguay  notified  the  Department  that  it 
had  ceased  in  its  efforts  to  collect  social 
security  taxes  that  the  leather  wearing 
apparel  industry  had  not  paid  in  1980. 

Because  the  Government  of  Uruguay 
was  not  able  to  collect  these  taxes,  we 
consider  the  uncollected  taxes  to  be  a 
grant  given  on  the  date  the  government 
officially  declared  the  taxes 
uncollectable.  We  consider  the  amount 
of  the  grant  to  be  the  total  amount  of  the 
uncollected  taxes  plus  the  interest 
which  would  have  accrued  from  June  16, 
1981  {the  date  on  which  the  Uruguayan 
government  agreed  to  eliminate  all 
benefits  on  leather  wearing  apparel 
exports  to  the  United  States),  to  May  11, 
1982.  We  used  as  our  benchmark 
interest  rate  the  prime  rate  of  interest 
available  in  Uruguay  in  1981. 

To  calculate  the  benefits,  we  applied 
the  grant  methodology  outlined  in  the 
Subsidies  Appendix  to  the  notice  of 
"Final  Affirmative  Countervailing  Duty 
Order"  on  certain  cold-rolled  carbon 
steel  flat-rolled  products  from  Argentina 
(49  FR  18006.  April  26. 1984)  ("the 
Subsidies  Appendix").  We  allocated  the 
grant  over  11  years,  the  average  useful 
life  of  assets  in  the  leather  wearing 
apparel  industry,  according  to  the  Asset 
Guideline  Classes  of  the  Internal 
Revenue  Service.  We  used  as  the 
discount  rate  the  short-term  1982 
interest  rate,  as  published  by  the  Central 
Bank  of  Uruguay,  because  we  have  no 
information  on  long-term  interest  rates 
or  on  the  weighted  cost  of  capital  in  the 
leather  wearing  apparel  industry  for  that 
year.  On  this  basis,  we  preHminarily 
determines  the  benefit  from  this 
program  to  be  0.09  percent  ad  valorem 
for  the  period  April  17. 1982  through 
December  31, 1982,  and  0.04  percent  ad 
valorem  for  the  1983  period. 

(7)  Income  Tax  Forgiveness 

The  Government  of  Uruguay  forgave  a 
percentage  of  the  tax  liability  on  income 
derived  from  the  domestic  value-added 
content  of  leather  wearing  apparel 
exporting  during  calendar  years  1979. 
1980  and  1981.  Even  though  the  program 
ended  in  1981,  benefits  continued  into 
the  review  period  for  firms  that  filed 
their  income  taxes  in  1982  for  the  period 
ending  December  31. 1981.  Accordingly, 
we  preliminarily  determine  the  benefit 
on  exports  of  leather  wearing  under  this 


program  during  the  period  April  17, 1982 
through  December  31. 1982  to  be  0.87 
percent  ad  valorem.  Further,  we 
preliminarily  find  no  benefit  under  this 
program  during  the  period  January  1, 
1983  through  December  31, 1983. 

(8J  Tanner's  Subsidy 

The  petitioner  alleged  that  a  tanner's 
subsidy  had  been  reinstituted  and  that 
benefits  from  this  program  were  passed 
through  to  leather  wearing  apparel 
manufacturers.  The  tanner's  subsidy 
was  an  export  sultsidy  granted  to 
domestic  manufacturers  of  leather 
wearing  apparel  to  allow  for  the  added 
cost  of  using  domestic  tanned  leather  in 
their  production. 

The  Government  of  Uruguay 
rescinded  the  tanner's  subsidy  on  April 
16, 1980,  incorporating  it  into  the  system 
of  reintegros.  Further,  there  were  no 
separate  reintegros  available  for  raw  or 
tanned  hides  during  the  period  April  17, 
1982  through  November  28. 1982.  the 
date  the  reintegro  program  ended.  We 
reviewed  official  and  company 
documents  and  applications  for  other 
types  of  export  rebates  and  found  no 
applications  for.  or  documents 
indicating  issuance  of.  reintegros  or  any 
other  type  of  export  refund  or  rebate  on 
leather.  Accordingly,  we  preliminarily 
determine  that  there  was  no  tanner's 
subsidy  on  leather  during  the  period  of 
review. 

(9)  Preferential  Export  Financing 

The  Central  Bank  of  Uruguay 
suspended,  but  did  not  terminate,  the 
preferential  pre-export  financing 
program  on  March  28, 1979.  During  our 
verification  we  determined  that 
exporters  who  used  financing  for  their 
exports  obtained  these  loans  from 
private  banks  at  commercial  rates  and 
did  not  use  the  Central  Bank  program. 
Accordingly,  we  preliminarily  find  no 
bounty  or  grant  under  this  program 
during  the  period  of  review. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  1.35  percent  ad  valorem 
for  Uruguayan  shipments  of  leather 
wearing  apparel  exported  directly  to  the 
United  States  for  the  period  April  17. 
1982  through  December  31, 1982.  and 
27.57  percent  ad  valorem  for  Uruguayan 
leather  wearing  apparel  exported  to  the 
United  States  through  intermediate 
countries  for  that  period.  For  all 
Uruguayan  leather  wearing  apparel 
exported  to  the  United  States  during  the 
calendar  year  1983.  we  preliminarily 
determine  the  bounty  or  grant  to  be  0.11 
percent  ad  valorem.  The  Department 
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considers  any  rate  less  than  0.5  percent 
to  be  de  minimis. 

The  Department  therefore  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  in  the  following 
amounts: 

1.  For  all  shipments  exported  directly 
to  the  United  States  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  April  17, 1982 
and  exported  on  or  before  December  31, 
1982, 1.35  percent  of  the  f.o.b.  invoice 
price  of  the  merchandise, 

2.  For  all  shipments  exported  from 
Uruguay  on  or  after  April  17, 1982  and 
on  or  before  December  31, 1982,  to 
intermediate  countries  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  in  the  United  States  on  or 
after  April  17, 1982,  27.57  percent  of  the 
f.o.b.  invoice  price  of  the  merchandise. 

3.  For  all  shipments  exported  from 
Uruguay  to  the  United  States  on  or  after 
January  1, 1983  and  on  or  before 
December  31, 1983,  zero  percent  of  the 
f.o.b.  invoice  price. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  waive 
cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act,  on  all 
shipments  of  the  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  on  this 
review.  This  deposit  waiver  shall  remain 
in  effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  pubbcation.  Any 
hearing,  if  requested,  will  be  held  55 
days  after  the  date  of  publication  or  the 
last  workday  preceding.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  notice  is  published  in  accordance 
with  section  751(a)(1)  of  the  Tariff  Act 
(19  VS.C.  1675(a)(1))  and  9  355.10  of  the 
Commerce  Regulations  (19  CFR  355.10; 
50  FR  32566,  August  13. 1985). 

Dated:  )une  17, 1966. 
GUlMri  B.  KapUn. 
Deputy  Assistant  Secretary.  Import 
Administration. 
[FR  Doc.  86-14341  Filed  6-24-^;  8:45anil 
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National  Bureau  of  Standards 

National  Conference  on  Weights  and 
Measures;  Meeting 

agency:  National  Biu^au  of  Standards. 
Commerce. 

action:  Notice  of  Annual  Meeting  of 
National  Conference  on  Weights  and 
Measures. 

SUMMARY:  Notice  is  hereby  given  that 
the  71st  Annual  Meeting  of  the  National 
Conference  on  Weights  and  Measures 
will  be  held  Sunday,  July  20  through 
Friday,  July  25, 1985,  at  the  Albuquerque 
Marriott  Hotel.  2101  Louisiana 
Boulevard,  N.E..  Albuquerque.  NM 
87110. 

SUPPLEMENTARY  INFORMATION:  The 

National  Conference  on  Weights  and 
Measures  is  an  organization  of  weights 
and  measures  officials  of  the  States, 
counties,  and  cities  of  the  United  States 
as  well  as  associated  Federal,  industry, 
and  consumer  representatives.  The 
annual  meeting  of  the  Conference  brings 
together  the  enforcement  officials,  other 
government  officials,  and 
representatives  of  business,  industry, 
trade  associations  and  consumer 
organizations  for  the  purpose  of 
discussing  and  seeking  consensus  on 
subjects  that  relate  to  the  fields  of 
weights  and  measures  technology, 
administration,  and  regulations. 

Pursuant  to  authority  in  section  2  of 
the  Act  of  March  3, 1901,  as  amended. 
(15  U.S.C.  272(5)).  the  National  Bureau  of 
Standards,  as  the  sponsor  of  the 
National  Conference  on  Weights  and 
Measures,  seeks  to  provide  the  technical 
basis  for  attaining  nationwide 
uniformity  among  the  States  in  the 
complex  of  laws,  regulations,  codes, 
methods,  and  the  inspection  and  testing 
procedures  that  comprise  regulatory 
control  of  commercial  weighing  and 
measuring  activities  by  the  States  and 
local  jurisdictions. 

The  public  is  invited  to  attend.  A 
registration  fee  of  $135.00  per  person 
will  be  charged  to  pay  for  expenses  of 
the  meeting.  The  registration  fee  also 
includes  membership  in  the  National 
Conference  on  Weights  and  Measures 
for  the  fiscal  year  July  1. 1986  to  June  30, 
1987. 

FOR  FURTNER  INFORMATION  CONTACT 

Mr.  Albert  D.  Tholen.  Executive 
Secretary.  National  Conference  on 
Weights  and  Measures,  National  Bureau 
of  Standards,  Gaithersburg.  MD  20889. 
telephone— (301)  921-2401, 


Dated:  June  12. 1986. 
Enwst  Ambler, 
Director. 
[FR  Doc.  8&-14293  Filed  6-24-86;  8:45  am] 
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National  Technical  Information 
Service  Intent  to  Grant 

Exclusive  Patent  License 

The  National  Ttechnical  Information 
service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to 
Absorbent  Industries,  Inc.,  having  a 
place  of  business  at  Spokane, 
Washington,  tm  exclusive  right  to  the 
United  States  to  manufacture,  use,  and 
sell  products  embodied  in  the  invention 
entitled  "Highly  Absorbent  Graft 
Copolymers  of  Polyhydroxy  Polymers. 
Acrylonitrile,  and  Acrylic 
Comonomers,"  U.S.  Patent  4,134,863.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Agriculture. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  Part  404.  The  proposed 
hcense  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this 
publisheid  Notice,  NTIS  receives  written 
evidence  and  argument  which 
establishes  that  ^e  grant  of  the 
proposed  license  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Douglas  J. 
Campion,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151. 
Douglas ).  Campion. 
Office  of  Federal  Patent  Licensing.  U.S. 
Department  of  Commerce.  National  Technical 
Information  Service. 
(FR  Doc.  14281  Filed  6-23-86:  6:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comment  on 
Bilateral  Consultations  With  the 
Government  of  Thailand  To  Review 
Trade  in  Category  611 

June  20, 1986. 

On  May  30, 1986,  The  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Thailand  with  respect  to  Category  611 
[woven  cellulosic  fabric  of  man-made 
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fibers).  This  request  was  made  on  the 
basis  of  the  bilateral  agreement  of  July 
27  and  August  8, 1983  between  the 
Governments  of  the  United  States  and 
Thailand  relating  to  trade  in  cotton, 
wool  and  man-made  fiber  textiles  and 
textile  products.  The  agreement 
provides  for  consultations  when  the 
orderly  development  of  trade  between 
the  two  countries  may  be  impeded  by 
market  disruption,  or  the  threat  thereof, 
due  to  imports. 

The  purpose  of  this  notice  is  to  advise 
the  pubhc  that,  if  no  solution  is  agreed 
upon  in  consultations  between  the  two 
governments  within  ninety-days  of  the 
request  of  consultations,  the  Committee 
for  the  Implementation  of  Textile 
Agreements,  pursuant  to  the  terms  of  the 
bilateral  agreement,  may  establish  a 
prorated  specific  limit  for  Category  611 
for  the  period  which  began  on  May  30. 
1986  and  extends  through  December  31, 
1986  at  a  level  of  1,696,663  square  yards. 
The  Government  of  the  United  States, 
pending  agreement  in  consultations  on  a 
mutually  satisfactory  solution,  has 
decided  to  control  imports  in  this 
category  exported  during  the  ninety-day 
consultation  period  which  began  on  May 
30, 1986  and  extends  through  August  27. 
1986  at  the  prescribed  level  of  494.860 
square  yards. 

In  the  event  the  level  estabUshed  for 
the  ninety-day  period  is  exceeded,  such 
excess  amounts,  if  they  are  allowed  to 
enter,  shall  be  charged  to  the  period 
described  above. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Thailand,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  summary  market  statement 
concerning  this  category  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  611  under  the 
agreement  with  Thailand,  or  on  any 
other  aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
textile  products  included  in  the 
category,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  William  H.  Houston  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
Internal  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Because  the  exact  timing  of 
the  consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 


aioa  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC.  and  may  be  obtained 
upon  written  request. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  fiu-ther 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs,  function  of  the  United  States." 
WillUm  H.  Houston  m. 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Thailand — Market  Statement 

Category  611 — Cellulosic  Spun  Yam  Fabric 

May  1986. 

Summary  and  Conclusions 

U.S.  imports  of  Category  611— cellulosic 
spun  yam  fabric — from  Thailand  during  the 
year  ending  March  1986  were  2.2  million 
square  yards  compared  with  1,994  square 
yards  a  year  earlier.  Imports  in  1984  were 
1,994  square  yards  increasing  to  802,753 
square  yards  in  1985.  Thailand  is  the  third 
largest  supplier  of  Category  611  fabric, 
accounting  for  7  percent  of  the  first  quarter 
1986  imports. 

The  U.S.  market  for  cellulosic  spun  fabric 
has  been  disrupted  by  imports.  Thailand's 
position  as  a  major  supplier  of  these  fabrics 
makes  it  a  major  contributor  to  the  U.S. 
market  disruption. 

Production  and  Market  Share 

U.S.  production  of  Category  611  dropped 
sharply  in  1982  due  to  a  substantial  decline  in 
the  market  for  these  type  fabrics.  Production 
declined  from  592  million  square  yards  in 
1981  to  94  million  in  1982  and  continued  to 
drop  in  1983  to  a  level  of  87  million  square 
yards.  Although  production  regained  some  of 
the  loss  in  1984,  increasing  to  113  million 
square  yards,  1985  production  fell  to  102 
million  square  yards,  a  decline  of  10  percent. 

The  market  for  Category  611  has  improved 
since  1982.  However,  there  has  been  a 
distinct  downward  trend  in  the  U.S. 
producers"  share  of  the  market.  In  1981,  the 
domestic  producers  provided  98  percent  of 
the  market;  in  1985,  they  provided  74  percent. 

Imports  and  Import  Penetration 

U.S.  imports  of  Category  611  from  all 
sources  increased  51  percent  in  1985  to  a 
record  level  36.8  million  square  yards. 
Imports  for  the  first  three  months  of  1986 
were  up  100  percent  over  the  comparable 
period  of  1985. 

The  ratio  of  imports  to  domestic  production 
doubled  from  11.4  percent  in  1982  to  21.6 
percent  in  1984.  The  ratio  continued  to  rise  in 
1985,  reaching  38.1  percent 


Duty-Paid  Values  and  U.S.  Producers'  Prices 

The  duty-paid  landed  values  of  Category 
611  imports  from  Thailand  are  below  the  U.S. 
producers  prices  for  comparable  fabrics. 
Approximately  60  percent  of  Thailand's 
Category  611  trade  during  January-March 
1986  were  lightweight  apparel  fabrics 
imported  under  TSUSA  Number  338.5046. 

Committee  for  the  Implementation  of  Textile 
Agreements 
June  20. 1986. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C.  20229 
Dear  Mr.  Commissioner: 
Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as  extended 
on  December  15, 1977  and  December  22, 1981; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of  July  27 
and  August  8, 1983,  between  the 
Governments  of  the  United  States  and 
Thailand:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972,  as  amended,  you  are  directed  to 
prohibit,  effective  on  June  26, 1986,  entry  into 
the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  man-made  fiber  textile  products  in 
Category  611,  produced  or  manufactured  in 
Thailand  and  exported  during  the  ninety-day 
period  which  began  on  May  30, 1986  and 
extends  through  August  27, 1986,  in  excess  of 
494.880  square  yards.* 

Textile  products  in  Category  611  which 
have  been  exported  to  the  United  States  prior 
to  May  30, 1986  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  611  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709),  as  amended  on  April  7, 1983  (48  PR 
15175),  May  3, 1983  (48  FR  19924),  December 
14, 1983  (48  FR  55607),  December  30, 1983  (48 
FR  57584).  April  4, 1984  (49  FR  13397),  June  28. 
1984  (49  FR  26622),  July  16,  1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fails  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


■  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  May  29, 1966. 
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Sincerely. 
William  H.  Hornlon  Hi 
Chairman.  Committee  fi>r  the  Implementation 
of  Text  He  Agreements. 
|FR  Doc.  88-14039  Filed  6-24-86:  8:45  am) 

BILLING  CODE  3510-On-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  the  Chicago  Board  of 
Trade  and  the  Chicago  Mercantile 
Exchange  for  Designation  as  Contract 
Markets  in  Option  Contracts  on 
Specified  Futures  Contracts 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  option  contracts. 

summary:  The  Chicago  Board  of  Trade 
("CBT")  has  applied  to  the  Commodity 
Futures  Trading  Commission 
("Commission")  for  designation  as  a 
contract  market  in  options  on  its  wheat, 
soybean  oil  and  soybean  meal  futures 
contracts.  In  addition,  the  Chicago 
Mercantile  Exchange  ("CME")  has 
applied  for  designation  as  a  contract 
market  in  options  on  its  feeder  cattle 
and  pork  bellies  futures  contracts.  The 
Director  of  the  Division  of  Economic 
Analysis  of  the  Commodity  Futures 
Trading  Commission  ("Commission"), 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

date:  Comments  must  be  received  on  or 
before  July  25, 1986. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
lean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
specific  option  contract(s)  being 
addressed. 

FOR  RiRTMER  INFORMATION  COMTACT 
Fred  Lin»e,  Division  of  Economic 
Analysis,  Commodity  Future*  Trading 
Commission.  2033  K  Street,  NW.. 
Washington.  DC  20581.  (202)  254-7303. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futures  option  contracts 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW.,  Washingtoa  DC  20581. 
Copies  of  the  terms  and  conditions  can 


be  obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the  CBT 
or  the  CME  in  support  of  the 
applications  for  contract  market 
designation  may  be  available  upon 
request  ptirsuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1984)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI. 
Privacy  and  Simshine  Acts  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  option  contracts,  or  with  respect 
to  other  materials  submitted  by  the  CBT 
or  the  CME  in  support  of  their 
applications,  sboukl  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581,  by  July  25. 1986. 

Issued  in  Washington,  DC,  on  June  19, 1986. 
Paula  A.  Tosini. 

Director,  Division  of  Economic  Analysis. 
[FR  Doc.  86-14284  Filed  6-24-88:  8:45  am] 

BILLING  COOE  USI-OI-M 


COPYRIGHT  ROYALTY  TRIBUNAL 
[Doclrets  No.  84-1-83CD  and  8S-4-84CD] 

Notice  of  Partial  Distribution  of  1983 
Catite  Copyright  Royalty  Fees 

AGBICV:  Copyright  Royalty  Tribunal. 
action:  Notice  of  partial  distribution; 
notice  of  postponement  of  procedural 


dates. 


SUMMARY:  The  Copjright  Royalty 
Tribunal  announces  it  will  make  a 
partial  distribution  of  the  1983  cable 
copyright  royalty  fund.  The  Tribunal 
also  announces  it  will  postpone  the 
conrniencement  of  the  1984  Phase  II 
cable  distribution  proceeding. 

EFFECTIVE  DATES:  The  partial 
distribution  of  the  1983  cable  copyright 
royalty  fund  shall  take  place  on  June  26, 
198a  The  fiHng  of  written  direct  cases  ui 
the  1984  Phase  II  cable  distribution 
proceeding  shall  be  made  on  September 
15, 1986. 

FOR  FURTHER  INFORMA'PON  CONTACT: 
Edward  W.  Ray  Chairman.  Copyright 
Royalty  Tribunal.  1111  20th  Street,  NW.. 
Washington.  DC  20036.  (202)  653-5175. 


SUPPLENENTART  INFORMATIOW:  A  Joint 
Motion  For  Distribution  of  1983 
Royalties  was  filed  June  13, 1986  with 
the  Copyright  Royalty  Tribunal  by  all 
the  parties  who  participated  in  the  1983 
cable  royalty  distribution  proceeding. 
The  parties  requested  that  the  Tribunal 
treat  all  the  1983  royalties  which  were 
previously  distributed  by  the  Tribtmal 
on  June  27. 1985  as  basic  fund  royahies, 
to  distribute  as  soon  as  possible  the  rest 
of  the  fund  which  constitute  basic  fund 
and  3.75%  fund  royalties,  and  to 
withhold,  pending  resolution  by  the 
Court  of  Appeals  of  certain  appeals 
taken  by  the  parties,  the  entire  part  of 
the  fund  which  constitutes  syndicated 
exclusivity  surcharge  (syndex)  royalties. 

The  parties  further  agree  that  should  it 
occur,  either  because  of  settlement  or 
court  decisions,  that  any  party  has 
received  an  amount  in  excess  of  its 
entitlement,  the  party  will  refund  the 
overpayment  as  provided  in  the 
Tribimal's  May  29, 1986  distribution 
order. 

The  Tribunal  grants  the  joint  motion 
and  will  make  partial  distribution  of  the 
1983  cable  copyright  royalty  fund 
according  to  the  terms  of  the  joint 
motion  on  June  26, 1986. 

In  addition,  the  Tribunal  has  received 
indications  from  several  of  the  parties  to 
the  1984  Phase  II  cable  distribution 
proceeding  that  the  proper  production  of 
evidence  caimot  take  place  in  time  to 
meet  the  procedural  schedule 
announced  earlier  by  the  Tribimal,  51 
FR  21587  (June  13, 1986).  Accordingly, 
the  Tribunal  had  modified  its  schedule. 
Written  direct  cases  in  Phase  II  shall  be 
filed  on  September  15, 1986.  The 
procedural  dates  to  follow  will  be 
armounced  at  a  later  time. 

Dated:  June  20, 1986. 
Mario  F.  Aguero. 

Acting  Chairman. 

[FR  Doc.  86-14376  Filed  6-24-86:  8:45  am] 

BILUMB  COOE  14tO-0»-ll 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secietary 

DOO  Advisory  Group  on  Bectron 
Devices;  Advtoorjr  Committee  Meeting 

summary:  Working  Croup  C  (Mainly 
Opto  Electronics)  of  the  DoD  Advisory 
Group  on  Election  Devices  {ACED) 
announces  a  closed  session  meeting. 

DATE  The  meeting  will  be  held  at  0930, 
Tuesday.  29  July  1986. 

ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
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Services,  Inc..  2011  Crystal  Drive.  Suite 

307,  Arlington,  VA  22202. 

POA  FURTHER  INFORMATION  CONTACT: 

Gerald  Weiss,  AGED  Secretariat.  201 
Varick  Street,  New  York,  10014. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Research  and  Engineering,  the 
Director,  Defense  Advanced  Research 
Projects  Agency  and  the  Military 
Departments  with  technical  advice  on 
the  conduct  of  economical  and  effective 
research  and  development  programs  in 
the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
devices,  infrared  detectors  and  lasers. 
The  review  will  include  classified 
program  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  92-463.  as  amended  (5  U.S.C. 
App.  II  10(d)  1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  June  20, 1986. 
Patrida  H.  Means, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
|FR  Doc.  88-14318  Filed  6-24-88;  8:45  am] 

BILUNQ  CODE  M10-0t-M 


Department  of  the  Air  Force 

Public  infomuition  Coliection 
Requirement  Submitted  to  OIMB 
Review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  and  (8) 
The  point  of  contact  from  whom  a  copy 
of  the  information  proposal  may  be 
obtained. 


Extension 

Financial  Statement 

Financial  disclosure  reporting  is 
required  to  determine  the  collection 
procedures  for  individual  debt  collection 
when  former  and  current  Air  Force 
Reserve  and  Air  National  Guard 
members,  their  dependents  and  civilians 
use  military  hospital  facilities. 

Individuals;  Responses  5,000;  Burden 
Hours  5,000 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer, 
OfBce  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington.  VA  22202-4302.  telephone 
number  (202)  746-0933. 

SUPPlfMENTAL  INFORMATION:  A  COpy  of 
the  information  collection  proposal  may 
be  obtained  from  Mr.  Leonard  L. 
Christensen,  AFAFC/AJ,  Denver,  CO 
80279-5000,  telephone  number  (303)  370- 
7651. 

Dated:  June  20. 1986. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  86-14319  Filed  6-24-86;  8:45  am] 
BtLUNQ  CODE  »10-4>1-« 


Department  of  tfte  Navy 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
review 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

Reinstatement 

Personal  Information  Questionnaire 
NAVMC  10064 


The  information  obtained  is  used  as  a 
standardized  method  in  rating  officer 
program  applicants  in  the  areas  of 
character,  leadership,  ability  and 
suitability  for  service  as  a  commissioned 
officer. 

Individuals;  Responses  3,000;  Burden 
hours  1,500. 

ADDRESSES:  Comments  are  to  be 
forwarded  to  Mr.  Edward  Springer. 
Office  of  Management  and  Budget,  Desk 
Officer,  Room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503 
and  Mr.  Daniel  J.  Vitiello,  DOD 
Clearance  Officer,  WHS/DIOR,  1215 
Jefferson-Davis  Highway,  Suite  1204. 
Arlington,  VA  22202-4302,  telephone 
(202)  746-0933. 
FOR  FURTHER  INFORMATION  CONTACT  A 

copy  of  the  information  collection 
proposal  may  be  obtained  from  Captain 
A.  C.  Sproul,  Headquarters,  U.S.  Marine 
Corps,  Personnel  Procurement  Division, 
Officer  Procurement  Section,  telephone 
(202)  694-1756. 

Dated:  June  20, 1986. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  88-14320  Filed  6-24-86;  8:45  am] 

BILUNO  CODE  M10-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  Week  of  April  25 
Ttirough  May  2, 1986 

During  the  Week  of  April  25  through 
May  2. 1986,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  June  16, 1986. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
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USX  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[WMk  ol  AprI  25  Tlvough  May  2,  1968] 


Ma 

CasaNo. 

Type  ol  lubmisaion 

Apr.  25.  1980 

Econofnc  Rayulatofy  Administration.  WaahinQ- 

KHD-0121 

Motion  lor  Diaamwy.  H  granted:  Discoveiy  ««(ouW  be  granted  to  the  Economic  Regulatory  Admin*ra- 

ion.  DC. 

lion  in  connection  miNh  the  statement  ol  obiections  submttad  t>y  Tn-Service  Drilkng  Co..  «i 
response  lo  a  proposed  remedial  ordef  issued  to  the  Irm  (Case  Uto  KRO-0120). 

Apr.  29.  19S6 

6hgri>y  OH  &  Gas.  Washington,  DC.„.. 

KEF-0035 

imptemsnt  special  refund  procedures  pursuant  to  10  CFR  Part  205.  Subpart  V.  m  conneckon  iMth 

Notice  of  Objection  Received 

(Week  ol  April  25  to  May  2.  1966] 


Mayl.  1986.. 


Name  and  location  ol 
applicant 


WwTior  AsphaH  of 
Alabama. 
Washington.  00. 


Case  No. 


8YX-0197 


Refund  Appucations  Received 

[Week  of  April  25  to  May  2.  1988] 


Date  received 


Apr.  29.  1966. 
May  1. 1986... 

Do 

Apr.  28.  1986. 
May  1,  1986... 
Apr.  17.  1966. 
Apr.  28.  1966. 

Do ~ 


Apr  25.  1986. 
Do 

Do 

Do 

Do ~ 


Name  of  refund 

proceeding/Name  of 

refund  applicant 


Eastern  NJ/Hudson 

Tower. 
Quaker  State/The 

Quitman  Group. 
Quaker  State/National 

Wax  Co 
Arkansas  Louisiana/ 

King's  Pilgnm. 
Union  Texas/Base 

Wyandotte  Corp 
Amoco/Hener  CM  A 

Gas  Co. 
Amoco/Basm  Electnc 

Power  Cooperative. 
Amoco/ Basm  Electnc 

Power  Cooperative. 
Gulf/North  Temple  Gulf 
Earth/Yartxough  Self 

Service 
Hicks/ Boente  Brothers 


Ciystal/Quy  R.  Smith 

OmiingCo. 
Crystal/ Ksrr-McGea 

Corp. 


Case  No. 


RF232-386 

RF213-20r 

RF213-20e 

RF154-24 

RF140-41 

RF21 -12603 

RF21-12602 

HF21 -12604 

RF40-3138 
RF239-8 

RF237-7 

HF233-28 

RF233-27 


Refund  Appucations  Received — Continued 

(Week  of  April  25  to  May  2.  1966] 


Name  ol  refund 

Date  received 

proceedmg/Name  ol 
refund  applicant 

Case  No 

Do 

Eastern  NJ/Japeto 
Realty  Co. 

RF232-381 

Do 

Eastern  NJ/Hi-Way 

RF232-380 

Concrete  Products 

Apr.  29.  1988 

Conoco/DelU  Ammes . ... 

RF220-367 

Do 

Martm/Amoco 
Corporation. 

RF240-13 

Apr.  28,  1986 

Beacon/Orange  BeN 
Supply  Co. 

RF23S-18 

Do 

Beacon/Soouei  Dnve 
Deacon. 

RF23e-16 

Do 

Beacon/Martin  H. 
Archer. 

HF238-17 

Apr.  29.  1966 

Beacon/E.  B. 
Johnstone,  Inc. 

HF238-15 

Apr.  30,  1966 

Beacon/Fred's  Tnjck 
Fuels,  Inc 

RF238-U 

Apr  29.  1966 

Phde/GuH  Oil  Corp. 

RF235-9 

Apr.  28.  1968 

Crystal/Adnan  C. 
Fletcher  Fami. 

RF233-29 

Do   

RF233-30 

Service  Station.  Inc. 

Apr.  29,  1966 

Crystal/Magnum  Corp. 

RF233-31 

Apr.  30,  1966 

Crystal/ Crystal 
Petroleum  Co 

RF233-32 

Mayl,  1986 

Eastern  MJ/Fnedman 
Management  Co. 

RF232-3e2 

Apr.  28.  1966 

Eastern  NJ/Oiffsida 
Office  Supply. 

HF232-383 

Apr.  29,  1988 

Eastern  NJ/AshMy 
Goodman. 

RF232-384 

Apr.  27,  1986 

Mobd  Oil  Relund 

RF225-3566 

thnjMay2. 

Applications. 

th™RF225- 

1986. 

632S 

Notice  of  Cases  RIed  Week  of  May  2 
ttirough  May  9, 1986 

During  the  Week  of  May  2  through 
May  9, 1986,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

Dated:  June  16. 1986. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Weak  ol  May  2  through  May  9,  1986] 


Dale 


May  6.  1988.. 

Do _. 

Do. 

Mays.  1986.. 

May  9.  1988.. 


Name  and  kxatnn  ol  applicant 


BHP  Palroteum  Co.,  Inc..  Houston.  TX.. 


Govemmenl  Accountability  Protect.  Wash- 
ington, DC. 

National  Treasury  Employees  Umon,  Wash- 
rngtoaDG 


Texas,  Arkansas.  Cokxado  ft  Oklahoma  Oil 
Purchasing  Corp..  Washingtoa  DC. 


F.  Hay  Moore  Oil  Co ,  Washington.  DC 


Case  No. 


KRD-02S0 


KFA-0032 


KFA-0G39 


KEF-0036 


KEE-0040 


Type  ol  submisston 


Motion  lor  Discovery.  If  granted:  Discovery  wouM  be  granted  to  BHP  Petroleum  Co.,  mc.  m 
connection  with  the  Statement  of  Obfections  submitted  in  response  to  s  February  14,  1968 
Proposed  Remedial  Order  (Case  No  KRO-0250)  issued  to  BHP  under  its  former  name, 
Monsanto  Oil  Co 

Appeal  of  An  Information  Request  Denial  If  granted  The  AprH  28,  1986  Freedom  of  Infomiation 
Request  Demal  issued  by  the  Oak  Ridge  Operations  Office  wouW  be  rescinded,  and  Govern- 
ment AccountatMlity  Profect  wouM  receive  acess  to  certain  DOE  mformation 

Appeal  of  an  Information  Request  Denial  If  granted:  The  Apnl  4,  1966  Freedom  ol  Information 
Request  Denial  issued  by  the  Office  of  AdmtnistraDve  Servx^es  wouW  be  rescinded  and  NatK>nal 
Treasury  Emptoyees  Umon  wouW  recerve  access  to  records  and  reports  concerning  the  Uniform 
GuxJelines  of  the  Emptoyee  Selection  ana  the  FEORP  Program 

Implementatxxi  ol  Special  Refund  Procedures  »  granted:  The  Office  of  Heanngs  and  Appeals 
wouW  implement  Special  Refund  Procedures  pursuant  to  10  CFR  Part  205.  Subpart  V  in 
connection  with  the  September  23.  1983  Consent  OnJer  entered  into  with  Texas.  Arkansas, 
Colorado  A  Oklatvxna  Oil  Purchasing  Corporalxjn 

Exception  to  the  Reporting  Requrements  If  granted:  F  Ray  Moore  OH  Co  wouW  no  tonger  be 
required  to  file  Fomi  EIA-782B,  "Reseller/Retailors'  Monthly  Petroleum  Product  Sales  Report" 
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Refund  Appucations  Received 

VMmk  al  Miy  2  10  May  9.  1986] 


Mv5.19ae~ 
Do.— . 

Do 


Do. 


praoMdbiQ/Nw  ^ 


Cookie 

Oompwy. 


EaMwn  NJ/Owco 

EMMm  NJ/FlMcola. 

kc 
E«MmMJ/ftM 

natitt  Cor«p»y. 
Ea>tti/K«r-McG«a 

Coip. 

Vilay  Auttoity. 
artH/Tinn 

VMiyAutio>%. 
Sgmor/MMian 

rwQMoni  f^VT^, 

Inc. 
agmor/CMiMM  Enargy. 

hic 
Re«ar  Mi/CtNdo  01 

SQaiCo. 
Conooo/E-Z  San*,  tnc 
PMa/McConndi  and 

ScraCMCa,  mc 
Boawal/ranga 

Kamay,  #ic 
Champtam/Cota's 

atgo  Sank*  SMOon. 
E«ti/Vwghn  01  Ca. 

tnc 
Ewtti/Westata  ON  Co 
Anocs/HaiMr  Oi  A 

Gaa  Co. 
QtM/tm  «  Jkn-t  Gun 


CMaNa 


RFSS6-17 


/Mda/Pickana-aond 
Cuitaatif  ftfin  Co. 


Do ™. 

May2.iaee.. 

Do 


RtckanraoNd 

Conatnjdion  Ca 
Arkanaa*  LouWana/ 

Chamtar  Trailar 

Ccmwy. 
Oryiial/Oynamc 

Induatnaa,  Inc. 
OyaW/Nu-tMayOaCo- 
Oaacon/Jesaa  A. 

Zinvnannan  Tnjcfcino. 
Baacon/Dartng  Oi  « 

Tva. 
Baacon/Jaffiiaa 

Bnjttian.  Inc. 
Baacon/EnterpriM 

Baacon  Sarvica. 
Baacon/HM't  Gaa  N 

Go. 
Baacon/Apoio  01  Co. 
Earth/ Hendanon  01 

Co. 
Amoco/Soulhanl  01 

Co.  mc. 
AMOCO/Sanden 

Amoco  Sernca 
SU  Richwteon/MFA 

01  Co 
€i«/Scnjggi  GuN 

Sanica  SMion. 
F.  O  Flac«c*iar/I 


Glaaar  Gaa/Kkwa 

Skua. 
Eaatam  fiVMankMr 


Eattam  NJ/Hyman 

Zak. 
OiyaMI/Oelanaa 


HKhs/Btyant  &  Son 

LP  Gas.  Inc. 
Baaoon/hamess  & 

Soa 

Baacon/Tom  R.  Ward. 
8aacon/Tom  R.  Want 
Mailin/ Conoco.  Inc. 
Sigmor/Conoco,  Inc 


RF232-a80 
RF232.M1 

RF232-3e2 

RF23»-12 

RFZ9B-13 

RF239-13 

RF242.S 

RF242.9 
RFMK4 

RFszo^aes 

f4F235-tO 

RF17»-n 

HF 187-1 7 

flF23»-10 

RF23B-11 
RF21-12e07 

RF40.3140 

nF1S3-2S 

HF154-25 

RF154.-je 

RF233.34 

flFZ33.8S 
RFZ38-21 

RF23ft-22 

RF238-23 

RF238-24 

RF238-2S 

RF238-26 
RF238-S 

RFM-1280S 

RF21.2606 

RF26-34 

RFaiKJiae 

RF1 72-32 

HF174-4 

RF232-3ee 

BF232-387 

RF233-33 

flF237-8 

RF238-20 

RF238-1fl 
RF238-19 
RF240-14 
RF242-7 


Refund  APPLICATIONS  R6CE4VEO— Continued 

[Wtaak  o(  May  2  to  U«f  9,  1986: 


Oalafaoatvad 


Mays.  1986.. 
Mays.  1888- 
May  18. 1988 


Nama  o«  ralwid 

procaadno/hama  of 

ralund  acoicanl 


NakonalKMUn/ 


MoHOiRafund 
Appkcakons  Itwu 


R03-294 

nF225-832e 

thru 
RF22S-78B2 


(FR  Ooc  W-14324  Filed  6-24-86;  8:45  am] 
MIXINQ  COK  84C»41-II 

Bonnevilla  Powar  Administration 

[BPAFII«No.CCS-11 

PoNcy  to  Impiemant  tha  CotoicU- 
Racommended  Consarvaflon 
Surcharga 

AOENCY:  Bonneville  Power 
Administration  (BPA).  DOE. 
action:  Notice  of  Revised  Proposed 
Policy  and  Reqoest  for  Comment. 

summary:  In  accordance  with  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  the 
Northwest  Power  Planning  Council 
(Council)  has  developed  model 
conservation  standards  (MCS)  and 
recommended  to  the  BPA  Administratw 
that  a  surcharge  be  imposed  on  BPA's 
customers  for  those  portions  of  their 
loads  within  the  region  that  are  within 
States  or  political  subdivisions  which 
have  not  adopted,  or  on  customers  who 
have  not  adopted,  the  MCS  or  other 
conservation  measures  which  achieve 
savings  of  electricity  comparable  to  the 
standards.  BPA  is  requesting  comment 
on  a  revised  proposed  policy  to 
implement  the  Council-recommended 
conservation  surcharge  (Surcharge 
Policy).  This  revised  proposed  policy 
focuses  on  the  submission  and  content 
of  utiHty  plans  to  implement  the 
residential  and  commercial  MCS,  the 
development  of  a  procedure  to  measure 
compliance  with  the  MCS,  and  the 
identification  of  near-term 
surchargeable  events.  The  Policy  applies 
to  all  BPA  customers  that  purchase  firm 
power  pursuant  to  a  Power  Sales 
Contract  under  the  Priority  Firm  Power, 
Firm  Capacity,  and  New  Resource  Firm 
Power  rate  schedules  or  participate  in 
the  Residential  Purchase  and  Sales 
Agreement /Exchange  Transmission 
Credit  Agreement.  The  policy  will  be 
updated  on  an  annual  basis  to  revise 
MCS  performance  standards,  and  the 
dates  and  requirements  for  utility 
submissions 

Responsible  Official:  John  Carr. 
Director,  Division  of  Planning  and 
Evaluation,  Ofiice  of  Conservation,  is 


the  official  responsible  for  developing 
the  policy. 

DATES:  Public  comment  forums  will  be 
held  in  the  following  locations. 
Additional  meetings  for  public  conunent 
will  be  held  upon  request.  Written 
comments  must  be  received  at  the 
Public  Involvement  Office  by  5  p.m.,  July 
31, 1986. 

Pasco,  WA— July  15, 1986,  Franklin 
County  PUD,  1411  W.  Clarice  Street,  9- 
11  a.m. 
Spokane,  WA— July  15, 1986,  Ridpath 
Motel,  West  515  Sprague  Avenue.  2-4 
p.m. 
Barley.  ID — July  la  1986,  Burley  Inn, 
Patio  II  Room,  800  North  Overland, 
9:30  a.m.-12  p.m. 
Missoula.  MT— July  21. 1986.  Quality 
Inn.  Highway  10  West.  East  Mullan 
Road,  6:30  p.m.-9  p.m. 
Seattle,  WA— July  24. 1988.  Center 
House.  Seattle  Center.  Third  Avenue 
North  &  Harrison.  9  a.m.-12  p.m. 
Salem  .  OR— July  25, 1988,  Chumaree 
Mortor  Inn  3301  Market  Street, 
Northeast  9  a.m.-12  p.m. 
addresses:  Comments  should  be 
submitted  to  Ms.  Donna  L  Geiger. 
Public  Involvement  Manger,  Bonneville 
Power  Administration,  P.O.  Box  12999. 
Portland.  Oregon  97212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Teresa  M.  Cunningham.  Public 
Involvement  Office,  at  the  above 
address  or  503-230-3478.  Oregon  callers 
outside  of  Portland  may  use  the  toll-free 
number  800-452-8429;  callers  in 
California,  Idaho.  Montana,  Nevada. 
Utah.  Washington,  and  Wyoming  may 
use  800-547-6048.  Information  may  also 
be  obtained  from: 

Mr.  Bart  Evans.  Division  of  Planning 
and  Evaluation.  Office  of  Conservation. 
1002  NE.  Holladay  Street,  Portland, 
Oregon  97208.  503-230-4304. 

Mr.  George  E.  Gwinnutt,  Lower 
Columbia  Area  Manager,  Suite  288, 1500 
Plaza  Building,  1500  NE.  Irving  Street, 
Portland.  Oregon  97232.  503-230-4551. 

Mr.  Ladd  Sutton,  Eugene  District 
Manager,  Room  206.  211  East  Seventh 
Avenue,  Eugene.  Oregon  97401.  503-687- 
6959. 

Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager,  U.S.  Courthouse,  Room 
561,  West  920  Riverside  Avenue, 
Spokane,  Washington  99201,  509-45ft- 
2518. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager.  P.O.  Box  741. 
Wenatchee.  Washington  98801.  50^-662- 
4377. 

Mr.  George  E.  Eskridge.  Montana 
District  Manager,  800  Kensington, 
Missoula.  Montana  59801,  406-329-3060. 
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Mr.  Terrence  G.  Esvelt.  Puget  Sound 
Area  Manager.  Room  250.  415  First 
Avenue  North.  Seattle,  Washington 
98109,  206-442-4130. 

Mr.  Thomas  Wagonhoffer.  Snake 
River  Area  Manager.  West  101  Poplar. 
Walla  Walla.  Washington  99362.  509- 
522-6225. 

Mr.  Robert  N.  Laffel.  Idaho  Falls 
District  Manager,  531  Lomax  Street, 
Idaho  Falls.  Idaho  83401.  208-523-2706. 

Mr.  Frederic  D.  Rettenmund.  Boise 
District  Manager.  550  West  Fort  Street. 
Room  376.  Boise.  Idaho  83724.  208-334- 
9137. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background  of  Policy. 

A.  Introduction. 

B.  Statutory  Direction. 

C.  Actions  by  the  Council. 

D.  Actions  by  BPA. 

II.  Activities  to  Date. 

III.  Summary  of  Revised  Proposed  Policy. 

IV.  Issues. 

A.  Application  of  Policy. 

B.  Exemptions. 

C.  Pre-Approved  Residential  Alternative 
Plans  and  Sample  Residential 
Alternative  Plans. 

D.  Compliance  with  the  Model 
Conservation  Standards. 

E.  Collection  of  the  Conservation 
Surcharge. 

F.  Surcharge  for  Utilities  Without  a  Current 
Firm  Load  on  BPA. 

V.  Environmental  Procedures. 

VI.  Policy  to  Implement  a  Council- 

Recommended  Conservation  Surcharge. 
Section  1.  Purposes. 
Section  2.  Definitions. 
Section  3.  Application  of  Policy. 
Section  4.  Loads  Exempted  from 

Conservation  Surcharge. 
Section  5.  Procedures  to  Impose 

Conservation  Surcharge. 
Section  6.  Collection  of  Conservation 

Surcharge. 
Appendix  1: 

I.  Surcharge  for  Failure  to  Implement  the 
Model  Conservation  Standards. 

II.  Customer  Actions  Necessary  to  Avoid 
the  Surcharge  for  Failure  to  Implement 
the  Model  Conservation  Standards. 

Appendix  2: 

I.  Surcharge  for  Failure  to  Achieve  MCS 
Performance  Standards. 

II.  Customer  Submissions  Necessary  to 
Determine  MCS  Performance  and 
Compliance  with  the  Surcharge  Policy. 

I.  Background  of  Policy 

A.  Introduction 

The  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act.  16 
U.S.C.  839  et  seq.  (Pacific  Northwest 
Power  Act),  provides  for  the 
development  of  cost-effective 
conservation  as  the  first  priority 
resource  to  be  used  in  meeting  the 
electric  power  needs  of  the  region. 
Several  mechanisms  are  provided  to 


ensure  that  such  conservation  is 
developed.  In  addition  to  the  BPA 
authority  to  acquire  conservation  or  to 
grant  billing  credits  for  conservation 
that  reduces  its  obligation  to  acquire 
other  resources,  the  Council  was 
directed  to  develop  and  include  model 
conservation  standards  (MCS)  in  its 
Northwest  Conservation  and  Electric 
Power  Plan  (Plan).  As  currently  devised 
by  the  Council,  these  standards  are 
minimum  efficiency  requirements  for 
new  electrically  heated  residential 
structures,  new  commercial  buildings, 
existing  residential  structures  which 
convert  to  electric  heat,  and  existing 
commercial  buildings  which  convert  to 
electric  space  conditioning. 

Neither  BPA  nor  the  Council  has 
authority  to  impose  the  model 
conservation  standards  as  building 
codes  or  as  conditions  of  retail  power 
service.  Implementation  is  dependent  on 
the  actions  of  State  and  local 
governments  or  retail  utilities.  The 
Pacific  Northwest  Power  Act.  however, 
does  provide  for  a  Council 
recommendation  of  surcharge  on  BPA's 
power  sales  rates.  If  Council         ^ 
recommends.  BPA  may  subsequently 
impose  a  10  to  50  percent  rate  surcharge 
on  BPA's  customers  for  those  portions  of 
their  loads  within  the  region  that  are 
within  States  or  political  subdivisions 
which  have  not.  or  on  customers  which 
have  not,  implemented  the  model 
standards  or  otherwise  achieved 
comparable  savings. 

B.  Statutory  direction 

The  Pacific  Northwest  Power  Act 
provides  for  the  development  of  model 
conservation  standards  as  part  of  the 
Council's  Regional  Power  Plan  in 
Section  4(e)(3).  These  standards,  as 
described  in  Section  4(f)(1).  are  to 
include  standards  applicable  to  new  and 
existing  structures.  Such  standards 
should  refiect  geographic  and  climatic 
differences  and  produce  all  power 
savings  that  are  cost-effective  for  the 
region  and  economically  feasible  for 
consumers. 

Once  the  standards  are  included  in 
the  Plan.  Section  4(f)(2)  provides  that  the 
Council  may  recommend  to  the  BPA 
Administrator  the  imposition  of  a 
surcharge  on  customers  for  those 
portions  of  their  loads  within  the  region 
that  are  within  States  or  political 
subdivisions  which  have  not,  or  on  the 
customers  which  have  noL  implemented 
the  standards  or  alternative 
conservation  measures  that  achieve 
energy  savings  comparable  to  the 
standards. 

Section  4(e)(3)(G)  provides  for  the 
Council  to  develop  as  part  of  its  Plan  a 
methodology  for  calculating  such 


surcharges.  As  detailed  in  Section 
4(0(2): 

Surcharges  shall  be  established  to 
recover  such  additional  costs  as  the 
Administrator  determines  will  be 
incurred  because  such  projected  energy 
savings  attributable  to  such 
conservation  measures  have  not  been 
achieved,  but  in  no  case  may  such 
surcharges  be  less  than  10  percent  or 
more  than  50  percent  of  the 
Administrator's  applicable  rates  for 
such  load  or  portion  thereof. 

C.  Actions  by  the  Council 

1. 1983  Regional  Power  Plan 

On  April  27. 1983.  the  Council  adopted 
the  1983  Northwest  Conservation  and 
Electric  Power  Plan.  As  required  by  the 
Pacific  Northwest  Power  Act.  the 
Council's  Plan  contained  model 
conservation  standards  for  newly 
constructed  residential  and  commercial 
buildings,  and  for  conversion  or  existing 
residential  and  commercial  buildiags  to 
electric  space  heating  and  conditioning. 

In  the  1983  Two-Year  Action  Plan 
(Chapter  10  of  the  1983  Regional  Power 
Plan),  the  Council  identified  tasks  to  be 
undertaken  by  BPA,  the  Council,  and 
other  regional  entities.  Tasks  for  BPA  to 
perform  included  developing  a 
consistent  procedure  for  certifying 
compliance  with  each  model 
conservation  standard,  developing  a 
procedure  for  reviewing  and  evaluating 
alternative  plans  to  ensure  that  savings 
comparable  to  those  of  the  model 
standards  will  be  achieved,  and  other 
actions  designed  to  facilitate  the 
implementation  of  the  model 
conservation  standards. 

By  January  1, 1986,  State  government, 
local  governments,  or  utilities  were  to 
adopt  and  enforce  the  model 
conservation  standards.  Where  such 
standards  were  not  adopted,  an 
alternative  plan  to  achieve  comparable 
savings  should  have  been  in  place  by 
January  1, 1986.  Where  neither  action 
had  occurred,  the  Council  recommended 
in  Section  25  of  the  1983  Two- Year 
Action  Plan  that  the  Administrator 
impose  a  surcharge. 

2.  Council's  Final  MCS  Amendments  to 
the  1983  Regional  Power  Plan 

On  July  26. 1985.  the  Council 
published  proposed  amendments  to  the 
model  conservation  standards. 
Following  extensive  public  comment  on 
December  4, 1985.  the  Council  voted  to 
amend  that  portion  of  the  1983 
Northwest  Power  Plan  dealing  with  the 
model  standards.  The  MCS,  as 
amended,  includes:  (1)  MCS  for  new 
residential  buildings,  effective  January  1, 


231M 


/  V«L  m,  Wo.  122  /  Wednesday.  )Mie  25.  1986  /  NotJces 


1989:  (2)  MCS  for  utility  resideatial 
conservation  programs;  effective 
January  1, 1987;  (3)  MCS  for  new 
commercial  buildings,  effective  January 
1, 1989;  (4)  MCS  for  utility  coDomercial 
conservation  programs,  effective 
January  1, 1987;  and  (5)  MCS  for  new 
residential  and  commercial  buildings 
converting  to  electric  apace  heating/ 
ronHitinnino  effective  ^9nTI«!ry  1:  108fi 

The  amended  MCS  savings  levels  for 
both  new  residential  and  commercial 
buildings  is  equivalent  to  the  MCS  set 
forth  and  amended  by  the  Council  in  its 
1383  Power  Plan.  The  Council's  1983 
approach  to  the  MCS  emphasized  the 
use  of  building  codes  as  the  least 
expensive  way  for  the  regional  power 
system  to  acquire  regionally  cost- 
effective  conservation.  The  final 
amendment  of  the  MCS  delays  the  code 
or  code-equivalent  requirement  for  3 
years,  and  focuses  on  utility  residential 
and  commercial  conservation  programs 
in  the  meantime.  The  new  MCS  for 
utility  programs  are  designed  to 
encourage,  through  marketing  and 
financial  assistance,  improved  building 
practice  and  eventual  adoption  of 
building  codes  at  MCS  levels.  The 
complete  text  of  the  model  conservation 
standards,  is  contained  in  the  Council's 
Final  Model  Conservation  Standard 
Amendments. 

In  the  1986  Action  Plan  (Chapter  9  of 
the  1986  Northwest  Power  Plan)  and  the 
1983  Plan  Amendm«»t  to  the  MCS,  the 
Council  identifies  specific  actions  BPA 
should  take  towards  regionwide 
implementation  of  the  MCS.  Among  the 
recommended  actions  are  the  following 
which  pertain  directly  to  the 
development  of  the  Surcharge  Policjr:  (1) 
Request  utilities  to  submit  to  BPA  by 
September  1, 1987.  a  plan  declaring  how 
they  intend  to  comply  with  the  MCS  for 
utility  residential  conservation  programs 
beginning  on  January  1.  1987;  (2)  request 
utilities  or  local  jurisdiction  s  to  submit 
to  BPA  by  September  1, 1986,  their  plans 
for  complying  with  the  MCS  for  utility 
conservation  programs  for  commercial 
buildings;  (3)  as  soon  as  possible  in 
1986,  design  a  process  to  collect  utility 
specific  data  on  the  achievement  of 
electricity  savings  as  a  percentage  of  the 
total  savings  that  would  be  expected  if 
all  buildings  were  constructed  to  MCS 
levels.  The  data  should  be  the  basis  for 
a  report  published  every  year  to  notify 
utilities  of  their  progress  towards 
achieving  the  MCS  in  the  previous  year 
and  the  annual  minimum  performance 
standard  and  equivalence  standard, 
where  applicable,  which  will  have  to  be 
met  in  the  following  year  to  avoid  a 
surcharge;  (4)  continue  development  of 
and  im^ement  a  procedure  to  measure 


compliance  with  the  MCS  and  to  review 
alternative  plans  for  achieving 
compliance  with  the  MCS  for  utility 
conservation  programs.  This  procedure 
should  be  incorporated  into  Bonneville's 
surcharge  policy  scheduled  for 
completion  early  in  198a  The  surcharge 
policy  should  be  modified  to  incorporate 
chaises  to  the  MCS  made  by  the 
Cnnnril  in  the  Plan:  and  (5)  develop  the 
surcharge  policy  and  impose  a  10 
percent  surcharge  on  any  utility  that  has 
not  met  all  of  the  requirements  of  the 
MCS  for  utility  conservation  programs 
for  new  residential  and  new  commercial 
buildings.  The  siu-charge  policy  should 
be  developed  and  a  Council- 
recommended  surcharge  should  be 
imposed  pursuant  to  the  Council's  Final 
Model  Conservation  Standard 
Amendments. 

3.  Residential  Surcharge 
Recommendation 

The  Coancil  has  recommended  that 
the  processes  for  evaluation  of  utility 
performance  and  the  establishment  of 
an  annual  residential  minimum 
performance  standard  and  equivalence 
standard  should  be  incorporated  in 
BPA's  Surcharge  Policy.  The  Council  has 
also  recommended  that  BPA  should 
monitor  MCS  program  performance  and 
equivalence  during  each  year  beginning 
in  1987. 

The  Council  recommends  that  a  10 
percent  surcharge  be  imposed  as  of 
January  1, 1987.  on  utilities  which  have 
not  complied  with  the  September  1. 
1986,  deadline  to  submit:  (1)  An  initial 
plan  for  implementation  of  the  BPA/ 
Utility  ResidenUal  MCS  Program;  (2)  a 
plan  for  implementation  of  an 
alternative  program  which  is  approved 
by  BPA  as  being  equivalent;  or  (3)  a 
declaration,  approved  by  BPA,  that  the 
MCS  for  residential  buildings  will  be 
met  by  building  codes.  This  surcharge 
continues  in  effect  until  a  utility  has 
filed  an  initial  plan  and  has  obtained  the 
necessary  BPA  approvals. 

The  Council  recommends  that  on  each 
January  1.  beginning  in  1989,  a  10 
percent  surcharge  be  imposed  for  1  year 
on  all  utiUties  which  did  not  comply 
with  the  annual  minimum  performance 
standard  for  the  performance  year 
beginning  two  years  earUer.  However, 
utilities  with  a  total  load  of  less  than  25 
average  megawatts,  should  not  be 
surcharged  regardless  of  their 
performance  if  they  participate  in  the 
BPA/Utility  MCS  Program  and  offer 
throughout  each  year  to  which  a 
minimum  performance  standard  is 
applicable,  a  financial  assistance  equal 
to  or  greater  than  the  maximum  value  of 
financial  assistance  identified  in  the 


Final  Model  Conservation  Standard 
Amendments. 

The  Council  recommends  that  on  each 
July  1,  beginning  in  1890.  a  10  percent 
surcharge  be  imposed  for  1  year  on 
utilities  with  alternative  residential 
programs  that  have:  (1)  Not  net  the 
equivalence  standard  for  the  previous 
performance  year  beginning  in  1989;  and 
(2)  have  not  secured  BPA's  approval  of 
another  alternative  plan  for  meeting  the 
equivalence  standard,  or  have  not 
adopted  the  BPA/Utihty  Residential 
MCSProyam. 

The  Council  reconmiends  that  a  ubiity 
operating  the  BPA/Utility  Residential 
MCS  Program  or  a  program  approved  by 
BPA  as  equivalent  should  not  be 
surcharged  if  BPA  does  not  offer  it 
financial  assistance,  to  be  provided  to 
homebuilders  for  each  residence 
meeting  the  standards,  at  least  equal  to 
the  minimum  value  of  financial 
assistance  shown  in  Table  3  of  the  Final 
Model  Conservation  Standard 
Amendments. 

The  Council  recommends  that  in  no 
event  should  a  utiUty  be  surcharged  if  it 
achieves  and  maintains  a  level  of 
electrical  energy  savings  equivalent  to 
85  percent  of  those  which  would  be 
achieved  if  all  new  electrically  heated 
residences  and  all  new  electrically 
space-conditioned  commercial  buildings 
in  its  service  tenitories  were 
constructed  to  the  level  of  the  MCS. 

4.  Commercial  Surcharge 
Recommendation 

The  Council  recommends  that  the 
evaluation  of  utility  performance  and 
establishment  of  a  commercial  minimum 
performance  standard  and  equivalence 
standard  be  incorporated  as  part  of  the 
BPA  surcharge  policy.  The  Council  also 
recommends  that  BPA  monitor 
performance  and  equivalence  during 
each  performance  year  begirming  with 
the  first  performance  year  (1987). 

llie  Council  recommends  that  a  10 
percent  surcharge  be  imposed  as  of 
January  1, 1987.  on  utihties  which  have 
not  complied  with  the  September  1, 1986 
deadline  to  submit:  (1)  An  initial  plan  for 
implementation  of  the  BPA/Utility 
Commercial  MCS  Program;  (2)  a  plan  for 
implementation  of  an  alternative 
program  which  is  approved  by  BPA  as 
equivalent;  or  (3)  a  declaration, 
approved  by  BPA,  that  the  MCS  for 
commercial  buildings  will  be  met  by 
buildmg  codes  at  the  MCS  levels.  The 
Council  recommends  that  the  surcharge 
continues  in  effect  until  a  utiUty  has 
filed  an  intial  plan  and  has  obtained  the 
necessary  BPA  approvals. 

The  Council  recommends  that  on  each 
January  1,  beginning  in  1989.  a  10 
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percent  surcharge  be  imposed  for  1  year 
on  utilities  which  have  not  complied 
with  the  annual  minimum  performance 
standard  for  the  performance  year 
beginning  two  years  earlier. 

The  Council  recommends  that  on  each 
July  1,  begiiming  in  1990.  a  10  percent 
surcharge  be  imposed  for  1  year  on 
utilities  with  alternative  commercial 
programs  that  have:  (1)  No  met  the 
pnijivglence  stsndard  for  that 
performance  year  beginning  in  1989;  and 
(2)  have  not  secured  BPA's  approval  of 
another  alternative  plan  for  meeting  the 
equivalence  standard,  or  have  not 
adopted  the  BPA/Utility  Commercial 
MCS  Program. 

5.  Conversion  Surcharge 
Recommendation 

The  Council's  MCS  for  residential  and 
commercial  buildings  converting  to 
electric  space  heating/conditioning 
states  that  State  or  local  governments  or 
utilities  should  take  actions  through 
codes  and/or  alternative  programs  to 
achieve  electric  power  savings  from 
buildings  which  convert  to  electric 
space  heating/conditioning.  The  savings 
should  be  comparable  to  those  savings 
that  would  be  achieved  if  each  building 
converting  to  electric  space  heat/ 
conditioning  were  upgraded  to  include 
all  cost-effective  electricity  conservation 
measures.  The  Council  highly 
recommends  this  conversion  standard, 
but  is  not  recommending  that  a 
surcharge  be  imposed  for  failure  to  act 
accordingly. 

6.  Surcharge  Methodology 

As  required  by  the  Pacific  Northwest 
Power  Act.  the  Council  included  a 
methodology  to  calculate  sucharges  in 
Appendix  A  to  the  initial  Model 
Conservation  Standards  Rule.  In 
October  1984,  the  Council  amended  its 
original  methodology  in  which  called  for 
a  10  percent  surcharge  to  be  levied  on 
the  monthly  charges  for  power 
purchased  and/or  exchanged  to  serve  a 
customer's  non-complying  load.  The 
Council  has  recommended  that  the  total 
surcharge  on  a  utility  for  failing  to  meet 
the  MCS  for  residential  and  commercial 
utility  programs  should  not  exceed  10 
percent  of  its  rate  at  any  time.  The 
complete  text  of  the  surcharge 
methodology  is  contained  in  the 
Council's  Final  Model  Conservation 
Standard  Amendments. 

7.  Exemptions 

At  the  present  time,  the  Council  has 
determined  that  there  is  no  need  for 
exemptions.  The  Council  recommends 
that  if  BPA  finds  that  hardship  exists  for 
a  particular  utility  or  jurisdiction.  BPA 
should,  if  necessary,  fully  finance  the 


achievement  of  the  MCS  in  that  utility 
service  area  or  jurisdiction. 

D.  Actions  by  BPA 

BPA,  through  this  notice,  is  revising  its 
proposed  policy  for  certifying 
compliance  with  the  MCS  for  new 
residential  and  commercial  buildings, 
certifying  compliance  with  the  MCS  for 
utility  residential  and  commercial 
conservation  programs,  and  reviewing 
and  evaluating  alternative  plans 
designed  to  achieve  comparable 
savings. 

BPA  is  presently  proposing  a 
Surcharge  Policy  which  incorporates 
four,  near-term,  siuchargeable  events: 

1.  A  10  percent  surchai^e  will  be 
imposed  as  of  April  1, 1987  on  utibties 
which  have  not  implemented  either  a 
Residential  MCS  plan  or  an  alternative 
plan.  BPA  is  requesting  that  by  January 
1, 1987  all  customers  submit  to  BPA  (a) 
an  initial  plan  for  implementation  of  the 
Residential  BPA/Utility  MCS  Program; 
or  (b)  a  plan  for  implementation  of  an 
alternative  program  which  is  approved 
by  BPA  as  being  equivalent;  or  (c)  a 
declaration  that  the  MCS  for  residential 
buildings  will  be  met  by  building  codes. 
The  surcharge  will  continue  in  effect  on 
a  monthly  basis  until  a  utility  has 
implemented  an  initial  MCS  plan  and 
has  obtained  the  necessary  BPA 
approvals. 

2.  A 10  percent  surcharge  will  be 
imposed  for  a  period  of  1  year  effective 
January  1. 1989  on  customers  which  did 
not  comply  with  the  1987  residential 
minimum  performance  standard.  The 
residential  minimum  performance 
standard  for  1987  has  been  set  by  the 
Council  at  30  percent  of  the  savings 
available  from  full  MCS  attainment. 

3.  A 10  percent  surcharge  will  be 
imposed  effective  January  1, 1988  on 
customers  which  have  not  implemented 
a  commercial  MCS  plan  or  an 
alternative  plan.  BPA  is  requesting  that 
by  October  1, 1987,  all  customers 
submit:  (a)  an  initial  plan  for 
implementation  of  the  BPA/Utility 
Commercial  MCS  Program;  or  (b)  a  plan 
for  implementation  of  an  alternative 
program  which  is  approved  by  BPA  as 
being  equivalent;  or  (c)  a  declaration 
that  the  MCS  for  commercial  buildings 
will  be  met  by  building  codes.  The 
surcharge  will  continue  in  effect  on  a 
monthly  basis  until  a  utility  has 
implemented  an  initial  MCS  plan  and 
has  obtained  the  necessary  BPA 
approvals. 

4.  A  10  percent  surcharge  will  be 
imposed  for  a  period  of  1  year  effective 
January  1, 1990,  on  customers  which  did 
not  comply  with  the  1988  commercial 
minimum  performance  standard.  The 
commercial  minimum  BPA  performance 


standard  for  1988  will  be  determined  by 
BPA  and  announced  prior  to  July  1987. 

At  the  request  of  the  Council.  BPA  did 
not  include  in  the  proposed  policy 
provisions  for  exemptions  from  the 
Council  recommendation  to  impose  a 
surcharge.  The  Council  believed  that 
most  exemptions  would  be  unnecessary 
if  acceptable  alternative  plans  were 
developed.  As  a  result  of  comments  BPA 
received  on  the  alternative  pians  in  tiie 
proposed  policy  and  the  comments  the 
Council  received  on  their  MCS 
amendment,  the  Council  voted  not  to 
recommend  specific  exemptions  to  this 
policy. 

Previously,  BPA  stated  that  following 
the  Council's  consideration  of 
exemptions,  BPA  would  consider 
exemptions,  and  would  then  sohcit 
public  comment  on  its  position.  In  this 
notice  BPA  is  soliciting  comments  on  the 
Council's  recommendation  for  BPA  to 
fully  finance  the  achievement  of  the 
MCS  in  areas  where  hardship  exists. 

Hie  resulting  final  policy  will  fulfill 
BPA's  obligations  under  the  terms  of 
BPA's  power  sales  contracts,  the  Final 
Model  Conservation  Standard 
Amendments,  the  1986  Action  Plan 
developed  as  part  of  the  Council's  1986 
Northwest  Power  Plan,  and  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act. 

IT.  Activities  to  Date 

BPA  began  the  development  of  the 
policy  in  early  1984  through  a  series  of 
informal  meetings  with  State 
government,  local  government  utility, 
and  Council  representatives.  BPA  staff 
informally  discussed  the  various  issues 
that  might  surround  the  development  of 
a  policy  to  implement  the  Council 
recommendation  to  impose  a  surcharge. 
These  informal  discussions  formed  the 
basis  of  a  Federal  Register  Notice  of 
Intent  to  develop  a  policy  to  implement 
the  Council-recommended  conservation 
surcharge.  The  notice  (49  FR  34891, 
September  4, 1984)  was  mailed  to  the 
public  on  August  28, 1984.  The  notice 
outlined  what  BPA  believed  would  be 
the  major  sections  of  the  policy,  the 
issues  that  had  surfaced  during  the 
preliminary  discussions,  and  requested 
recommendations  on  the  identification 
of  other  issues  and  how  these  issues 
might  best  be  addressed  in  the  policy. 

The  notice  requested  that  written 
recommendations  be  provided  to  BPA 
by  October  1, 1984.  A  general 
information  meeting  was  also  scheduled 
for  September  13. 1984.  This  meeting 
provided  an  opportimity  for  BPA  staff  to 
clarify  the  issues  identified  as  well  as  to 
describe  the  public  process  to  be  used  in 
developing  the  policy.  Additionally,  the 
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meeting  offered  an  opportunity  for 
recommendations  to  be  made  orally. 
Thirty-nine  letters  and  numerous  oral 
comments  were  received  in  response  to 
the  notice. 

BPA  elected  to  delay  publication  of  a 
proposed  policy  until  after  final  Council 
action  on  amendment  of  the  surcharge 
methodology.  The  Council  voted 

rvtnKor  ^1    1Qfll   tn  aHnnt  an 

amendment  which  greatly  simplified  the 
surcharge  calculation. 

BPA  received  a  number  of 
recommendations  concerning  possible 
exemptions  from  a  surcharge  during  the 
comment  on  the  Notice  of  Intent.  The 
Council,  also,  received  numerous 
comments  on  exemptions  during  its 
amendment  process  for  the  surcharge 
methodology.  As  a  result,  the  Council 
developed  an  issue  paper  examining 
possible  exemptions  from  the  MCS  and 
from  its  recommendation  to  impose  a 
surcharge.  The  issue  paper  analyzed 
three  specific  exemptions  from  the  MCS. 
These  were  exemptions  for  areas  which 
have  both  low  population  density  and 
little  new  building  construction:  utilities 
which  have  significant  resource 
surpluses  that  are  projected  to  continue 
over  the  next  20  years  and  have  very 
low  retail  rates  (less  than  the  cost  of 
energy  saved  by  the  MCS)  which  can  be 
assured  through  the  Council's  planning 
horizon;  and  areas  of  the  region  outside 
of  the  four  Northwest  states.  BPA 
provided  the  Council  with  copies  of  all 
comments  received  in  response  to  the 
Notice  of  Intent,  including  those 
comments  suggesting  exemptions  from 
BPA's  imposition  of  a  Council- 
recommended  surcharge.  At  their 
meeting  on  November  28. 1984.  the 
Council  elected  to  defer  action  on 
exemptions  on  the  basis  that  many  of 
the  exemptions  might  be  unnecessary  if 
adequate  alternative  plans  could  be 
developed.  BPA  was  requested  to 
proceed  with  the  development  of  its 
policy  and  to  address  alternative  plans. 
However.  BPA  was  requested  to  delay  a 
proposal  on  exemptions  until  after 
Council  action  on  the  issue. 

During  the  period  of  March  13. 1985  to 
May  17, 1985,  BPA  released  the 
proposed  Surcharge  Policy  for  public 
review  and  comment.  In  the  proposed 
policy.  BPA  sought  comment  on  specific 
issues  including  applicable  rate 
schedules,  regional  suspension  criteria, 
policy  implementation  date,  pre- 
approved  alternative  plans, 
responsibilities  of  utilities  and  local 
governments,  and  the  methods  for 
calculation  and  collection  of  the 
surcharge.  Public  meetings  were  held 
throughout  the  BPA  service  territory  in 
six  locations.  BPA  received  written 


comments  from  twelve  utilities,  five 
State/local  governments,  five  private 
organizations/individuals  and  one 
Indian  Tribe.  Oral  comments  were 
received  from  sixteen  utilities,  thirteen 
local/State  governments,  and  three 
private  organizations/individuals. 

Within  2  months  from  the  close  of  the 
comment  period  on  the  proposed 
Surcharge  Policy,  the  Council  proposed 
that  the  MCS  be  amended  and  the 
recommendation  for  surcharge  be 
delayed.  The  Council  amended  the  MCS 
on  December  4, 1985. 

BPA  has  developed  and  is  currently 
implementing  a  variety  of  MCS 
marketing  and  research  programs 
throughout  the  region.  Paramount  among 
the  marketing  programs  are  the  Super 
Good  Cents  Program  and  the  MCS  Early 
Adopter  Program. 

The  Early  Adopter  Program  is 
designed  to  support  and  encourage 
voluntary  regionwide  adoption  and 
implementation  of  the  MCS.  Through 
this  program,  BPA  pays  for  the 
additional  costs  of  adopting  and 
implementing  the  MCS.  either  as 
traditional  building  codes  or  through 
utility  service  standards  for  new, 
electrically  heated  homes. 

The  Super  Good  Cents  Program  is  an 
energy  efBcient  new  home  marketing 
program  jointly  sponsored  by  BPA  and 
participating  BPA  customers.  The 
program  emphasizes  utility  and  shelter 
industry  training,  regional  advertising, 
and  the  provision  of  financial  incentives 
to  home  builders  or  home  buyers.  The 
goal  of  this  program  is  to  influence 
regional  building  practices  resulting  in 
the  eventual  adoption  of  improved 
building  codes  throughout  the  region.  A 
home  constructed  to  Super  Good  Cents 
specifications  is  equivalent  to  the  model 
conservation  standards.  For  purposes  of 
this  Policy,  the  Super  Good  Cents 
Program,  as  offered  by  BPA,  comprises 
the  BPA/Utility  Residential  MCS 
Program. 

BPA  has  also  recently  begun  two 
projects  to  encourage  construction  of 
energy-efficient  new  commercial 
structures.  BPA  is  currently  operating: 
(1)  a  design  competition.  "Energy  Edge", 
which  will  select  35  energy-efficient 
buildings  determined  to  be  at  least  30 
percent  more  efficient  than  the 
Commercial  MCS:  and  (2)  a  series  of 
"Energy  Smart"  workshops  for 
commercial  designers  and  contractors 
on  how  to  integrate  energy  efficiency 
into  the  design  of  a  new  commercial 
building  without  increasing  costs. 

BPA  is  currently  developing  a  BPA/ 
Utility  Commercial  MCS  Program  which 
will  be  offered  to  customers  in  the 
Spring  of  1987.  This  Program  will 


address  Council-recommended  actions 
under  the  1986  Regional  Power  Plan. 

Through  this  notice,  BPA  is  soliciting 
comments  on  a  revised  proposed 
Surcharge  Policy.  Incorporated  into  the 
policy  are  the  Council's  final 
amendments  to  the  MCS  and  the 
comments  BPA  received  on  proposed 
policy.  Once  the  Surcharge  Policy  is 
finalized,  BPA  will  provide  annual 
policy  updates  to  revise  annual 
minimum  performance  standards  and 
equivalence  standards,  as  well  as  revise 
the  dates  and  requirements  for  utility 
submissions  of  MCS  related  information. 

Written  and  oral  comments  are 
requested  on  this  proposal,  the  issues 
identified  in  the  proposal,  and  other 
relevant  issues. 

in.  Summary  of  Revised  Proposed 
Policy 

The  following  summary  is  intended  to 
provide  the  reader  with  an  overview  of 
the  revised  proposed  policy.  A 
discussion  of  policy  issues  and  how  BPA 
is  proposing  to  address  each  follows  in 
Section  IV. 

Purposes— Section  1.  This  section  lists 
the  four  purposes  of  the  surcharge 
policy.  The  purposes  are  to: 

A.  provide  a  procedure  by  which 
customers  may  demonstrate  that  they, 
or  the  jurisdiction  they  serve,  are  in 
compliance  with  the  model  conservation 
standards; 

B.  provide  a  procedure  by  which 
customers  may  demonstrate  that  they, 
or  the  jurisdictions  they  serve,  have 
adopted  acceptable  alternative  plans  for 
achieving  savings  comparable  to  the 
model  conservation  standards; 

C.  identify  under  what  conditions  BPA 
might  exempt  a  customer  from  a 
conservation  surcharge;  and 

D.  provide  a  procedure  by  which  the 
Administrator  will  determine  the  level 
of  the  surcharge  to  be  imposed. 

Definitions— Section  2.  Terms  that  are 
unique  to  this  policy  as  well  as  more 
general  abbreviations  are  noted. 

Application  of  Policy— Section  3.  This 
policy  will  be  in  effect  upon  publication 
of  the  final  policy  in  the  Federal 
Register. 

The  policy  applies  to  all  BPA 
customers  that  purchase  firm  power 
pursuant  to  a  Power  Sales  Contract 
under  any  of  the  rate  schedules  that  are 
subject  to  the  surcharge  or  customers 
that  participate  in  the  Residential 
Purchase  and  Sales  Agreement/ 
Exchange  Transmission  Credit 
Agreement  (Residential  Exchange).  In 
the  1985  Rate  Case  a  surcharge 
provision  was  included  for  the  Priority 
Firm  Power  (PF).  F>™  Capacity  (CF), 
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and  New  Resource  Firm  Power  (NR)  rate 
schedules. 

If  the  Administrator  determines  that 
(1)  a  given  model  conservation  standard 
does  not  meet  the  Pacific  Northwest 
Power  Act  requirement  of  regional  cost- 
effectiveness,  or  (2)  there  is  no 
increased  system  cost  created  by 
nonadoption  or  delay  of  the  standard, 
then  the  policy  relative  to  that  standard 
shall  be  suspended  for  all  customers. 

Concurrent  with  the  development  of 
this  policy,  BPA  is  conducting  a  cost- 
effectiveness  review  of  the  MCS.  using 
actual  energy  use  data  from  over  400 
MCS  homes  built  under  BPA's 
Residential  Standards  Demonstration 
Program  and  from  other  data  gathering 
efforts. 

Exemptions — Section  4.  The 
Administrator  has  discretion  as  to 
whether  a  Surchaige  will  be  imposed  on 
customers.  The  Council  has  not 
recommended  specific  exemption  to  this 
policy,  although  it  has  recommended 
that  if  BPA  finds  a  hardship  in  particular 
cases  BPA  should  fully  finance  the  MCS 
in  those  utility  areas  and/or 
jurisdictions. 

BPA  is  seeking  comment  on  the 
Council's  recommendation  through  this 
notice. 

Procedures  to  Impose  Conservation 
Surcharge — Section  S.  The 
determination  of  the  conservation 
surcharge  for  failure  to  implement  an 
MCS  plan  or  alternative  plan  requires 
each  customers  to  submit  a  plan  to 
adopt  the  MCS  as  a  code  or  utility 
service  requirement,  implement  the 
BPA/Utility  MCS  Program,  or  implement 
an  alternative  plan  or  alternative  code. 
This  surcharge  continues  in  effect  until  a 
customer  has  implemented  an  initial 
MCS  plan  or  alternative  plan  and  has 
obtained  the  necessary  approvals  from 
BPA, 

The  determination  of  the  conservation 
surcharge  to  be  levied  on  customers  not 
achieving  performance  standards 
requires  four  findings:  (1)  What  portion 
of  the  load  is  in  a  jurisdiction  that  has 
adopted,  or  in  an  area  where  the 
customer  has  adopted,  the  MCS;  and  (2) 
what  portion  of  the  load  is  in  a 
jurisdiction  that  has  adopted,  or  in  an 
area  where  the  customer  has  adopted 
the  BPA/Utility  MCS  Program;  (3)  what 
I>ortion  of  the  load  is  in  a  jurisdiction 
that  has  implemented,  or  in  an  area 
where  the  customer  has  implemented, 
an  acceptable  alternative  plan  or 
alternative  code;  and  (4)  what  portion  of 
the  load  is  exempted.  The  remaining 
portion  of  the  customer's  total  load  may 
be  determined  to  be  in  noncompliance 
and  is  therefore  subject  to  surcharge. 
This  surcharge  will  be  imposed  for  a 
period  of  1  year  on  customers  not 


complying  with  the  annual  minimum 
performance  standard  and/or 
equivalence  standard. 

The  surcharge,  as  determined  by  the 
Council's  method,  is  10  p>ercent  of  the 
monthly  charge  for  power  purchased 
under  the  applicable  rate  schedules, 
and/or  the  monthly  price  for  the 
residential  power  exchanged,  to  serve 
loads  not  covered  by  the  MCS  as  a  code, 
utility  program,  an  alternative  plan,  or 
which  are  otherwise  exempted.  To 
achieve  this,  BPA  will  develop  a 
percentage  which  when  applied  to  the 
utility's  total  firm  power  purchases  or 
residential  exchange  power,  jrields  the 
same  results  as  if  a  10  percent  surcharge 
is  applied  to  only  that  portion  of  a 
utility's  load  that  is  in  noncompliance. 
As  an  example,  if  25  percent  of  a 
utility's  total  load  is  located  in  a 
jurisdiction  which  has  adopted  the  MCS 
as  a  code,  20  percent  in  a  jurisdiction 
with  an  approved  alternative  plan,  and  5 
percent  exempted,  then  50  percent  of  the 
utility's  total  load  is  not  covered  and  is, 
therefore,  subject  to  the  surcharge. 
Using  the  Council's  methodology,  the  10 
percent  surcharge  is  multiplied  by  the  50 
percent,  resulting  in  a  5  percent 
surcharge  applied  to  the  total  applicable 
utihty  purchases  (10%  x  50% =5%). 

If  the  customer  participates  in  the 
BPA/Utility  MCS  Program,  and  offers 
the  Program  to  all  jririsdictions  it  serves, 
the  utility  is  free  from  the  surcharge 
provided  it  achieves  the  annual 
minimum  performance  standard  for  each 
year  during  which  the  BPA/Utility  MCS 
Program  is  operated. 

Collection  of  Surcharge — Section  6. 
The  surcharge  for  a  specific  utility  will 
be  included  in  the  monthly  bill  for  the 
power  purchases  or  reflected  in  the 
priority  firm  rates  on  residential 
exchange  invoices  beginning  the  first 
billing  period  after  a  final  decision  is 
made  to  impose  a  surcharge.  If  a  utility 
is  not  actively  participating  in  the 
Residential  Purchase  and  Sales 
Agreement /Exchange  Transmission 
Credit  Agreement  (Residential 
Exchange),  but  is  currently  a  deemer 
pursuant  to  the  respective  agreement, 
then  the  surcharge  amount  shall  be 
included  in  the  determination  of  the 
amount  accumulated  in  the  special 
account  established  for  this  purpose 
(deemer  account). 

If  a  utility  only  purchases  firm  power 
from  BPA  under  a  rate  schedule  that  is 
subject  to  the  surcharge  and  does  not 
participate  in  the  Residential  Exchange, 
the  surcharge  is  applied  to  the  total 
monthly  charge  for  power  purchases. 
For  a  utility  that  does  not  purchase 
power  from  BPA  under  a  rate  schedule 
to  which  the  surcharge  applies  but 
participates  in  the  Residential  Exchange. 


the  surcharge  is  included  in  the 
determination  of  the  net  benefits/ 
payments  under  the  Residential 
Exchange.  If  a  utility  botfi  purchases 
firm  power  with  a  rate  sdiedule  subject 
to  the  surcharge  and  participates  in  the 
Residential  Exchange,  the  Council's 
surcharge  methodology  provides  for  an 
adjustment  to  avoid  surcharging  the 
load  twice:  Once  when  the  power  is 
piwchased  nnd  again  when  that  same 
power  is  exchanged.  In  this  situation, 
the  surcharge  is  applied  to  the  firm 
power  purchases  subject  to  the 
surcharge  in  the  same  manner  as  if  the 
utility  were  only  purchasing  power  from 
BPA  and  not  participating  in  the 
Residential  Exchange.  The  surcharge 
adjustment  recommended  by  the 
Council  applies  to  the  level  of  the 
surcharge  included  in  the  determination 
of  net  benefits /payments  under  the 
Residential  Exchange.  The  surcharge  for 
the  Residential  Exchange  is  adjusted  by 
multiplying  the  surcharge  by  the  fraction 
of  the  utility's  total  load  not  originally 
purchased  from  BPA.  For  example  if  a 
utility  purchases  50  aMW  from  BPA  to 
meet  a  portion  of  its  total  system  load  of 
150  aMW  and  exchanges  75  aMW  under 
the  Residential  Exchange,  then  the  level 
of  the  surcharge  applied  to  the 
determination  of  net  benefits/payments 
under  the  Resdiential  Exchange  would 
be  6.7  percent  or  (1— (50aMW/ 
150aMW)]Ma 

In  the  event  a  determination  that  a 
utility  is  subject  to  a  surcharge  is  made 
after  the  applicable  date  for  the 
surcharge,  billings  will  be  made 
retroactive  to  the  applicable  surcharge 
date.  If  a  utility  is  participating  in  the 
Residential  Exchange,  a  retroactive 
adjustment  shall  be  made  to  the  net 
exchange  benefits  or  payments,  or 
deemer  account,  whichever  is 
appropriate. 

IV.  Issues 

A.  Application  of  Policy 

1.  Cost-Effectiveness/Economic 
Feasibility 

Any  model  conservation  standard 
developed  must  be  regionally  cost- 
effective  and  economically  feasible  for 
consumers  as  mandated  in  the  Pacific 
Northwest  Power  Act.  BPA  has  received 
a  number  of  comments  suggesting  that  a 
surcharge  not  be  imposed  because  the 
MCS  have  not  been  proven  to  be  cost- 
effective  to  the  region.  BPA  is  presently 
conducting  a  thorough  evaluation  of  the 
cost-effectiveness  of  the  MCS.  To 
determine  cost-effectiveness,  BPA  is 
collecting  reliable  data  on  MCS 
construction  through  the  Residential 
Standards  Demonstration  Program,  the 
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End-Use  Load  and  Conservation 
Assessment  Project,  and  the  Super  Good 
Cents  Program.  Cost-effective,  as 
defined  in  the  Pacific  Northwest  Power 
Act.  "means  that  such  measure  or 
resource  must  be  forecast  to  be  reliable 
and  available  within  the  time  it  is 
needed,  and  to  meet  or  reduce  the 
electric  power  demand,  as  determined 
by  the  Council  or  the  Administrator,  as 
appropriate,  of  the  consumers  of  the 
customers  at  an  estimated  incremental 
system  cost  no  greater  than  that  of  the 
least-cost  similarly  reliable  and 
available  alternative  measure  or 
resource,  or  any  combination  thereof." 

Economic  feasibility  of  the  MCS 
depends  upon  the  energy  use  and  retail 
electric  rates  which  consumers  face. 
Economic  feasibility  of  the  MCS  can  be 
determined  for  various  types  of 
consumers  using  information  on  retail 
electric  rates,  and  electric  use 
characteristics. 

BPA  is  also  initiating  a  public  process 
to  assist  in  evaluating  MCS  efforts.  A 
MCS  Data  Analysis  Working  Group 
co.Tiprised  of  interested  parties  in  the 
region  will  assist  BPA  in  reviewing  MCS 
cost  and  performance  data  and  assist  in 
developing  an  MCS  economic  analysis 
procedure.  BPA  may  also  implement 
other  projects  to  collect  additional  cost 
and  thermal  performance  data. 

Policy  Provision.  The  policy  includes 
a  provision,  Section  3,  to  suspend  the 
regionwide  application  of  the  policy 
relative  to  any  standard  which  the 
Administrator  determines  is  not 
regionally  cost-effective  and 
economically  feasible  for  consumers. 

2.  System  Cost 

The  surcharge  is  included  in  the 
Pacific  Northwest  Power  Act  in 
recognition  of  the  fact  that  construction 
of  energy-efficient  buildings  will  allow 
the  region  to  avoid  the  development  of 
other,  more  costly,  resources  in  the 
future.  The  Council  analyzed  the 
incremental  systems  costs  and 
concluded  that  a  delay  in  adoption  of 
the  MCS  from  January  1. 1986,  to 
January  1. 1988.  imposes  a  cost  on  the 
BPA  system. 

The  Act  defines  system  cost  as:  ".  .  . 
an  estimate  of  all  direct  costs  of  a 
measure  or  resource  over  its  effective 
life,  including,  if  applicable,  the  cost  of 
distribution  and  transmission  to  the 
consumer  and.  among  other  factors, 
waste  disposal  costs,  end-of-cycle  costs, 
and  fuel  costs  (including  projected 
increases),  and  such  quantifiable 
environmental  costs  and  benefits  as  the 
Administrator  determines,  on  the  basis 
of  a  methodology  developed  by  the 
Council  as  part  of  the  plan,  or  in  the 
absence  of  the  plan  by  the 


Administrator,  are  directly  attributable 
to  such  measure  or  resource." 

BPA  received  suggestions  that  a 
determination  of  MCS  system  costs  be 
conducted  on  a  regular  basis  and  the 
process  for  that  analysis  be 
incorporated  into  the  Surcharge  PoUcy. 
It  has  also  been  suggested  that  the 
Administrator  should  not  impose  a 
surcharge  unless  the  costs  to  the  system 
are  in  excttss  of  an  established 
threshold. 

Policy  Provision:  The  policy  includes 
a  provision,  section  3.  for  suspending  the 
application  of  this  pohcy  if  the 
Administrator  determines  that  there  are 
no  costs  imposed  on  the  system  due  to 
nonadoption  of  the  MCS  regionv«de. 

3.  Implementation  Date 

The  Council  has  recommended  that 
BPA  impose  a  surcharge  effective 
January  1, 1987.  on  utilities  failing  to 
meet  the  September  1. 1986  deadline  to 
submit  residential  and  commercial  MCS 
plans  or  alternative  plans.  The  Council 
has  also  recommended  that  a  surcharge 
be  imposed  effective  January  1. 1989.  on 
those  utilities  failing  to  achieve  the 
residential  and  commercial  minimum 
performance  standards  established  for 
1987. 

BPA  intends  to  finalize  the  Surcharge 
Policy  in  October  1986.  The  Council's 
deadline  of  September  1. 1986.  to  submit 
MCS  or  alternative  plans  will  not 
provide  utilities  and  jurisdictions  with 
adequate  time  to  develop  appropriate 
strategies  to  achieve  the  MCS. 
Furthermore.  BPA  will  not  have  the 
BPA/Utility  Commercial  MCS  Program 
available  to  customers  prior  to  Spring 
1987.  For  these  reasons  BPA  is 
proposing  that  utilities  submit 
residential  MCS  plans  by  January  1. 
1987,  and  commercial  MCS  plans  by 
October  1. 1987. 

In  the  proposed  Surcharge  Policy.  BPA 
stated  that  a  determination  of 
compliance  with  the  MCS  would  not  be 
made  earlier  than  1  year  from  the  date 
of  publication  of  a  fiinal  surcharge 
policy.  This  provision  is  not 
incorporated  into  this  notice.  Instead, 
BPA  is  proposing  that  a  surcharge  will 
be  imposed  April  1, 1987  if  a  utility  fails 
to  implement  a  Residential  MCS  or 
alternative  plan.  BPA  is  also  proposing  a 
surcharge  effective  January  1, 1988  for 
failure  to  implement  a  commercial  MCS 
or  alternative  plan.  BPA  is  soliciting 
comments  on  how  appropriate  this 
strategy  might  be,  taiking  into 
consideration  the  Coimcil's 
recommendation  to  amend  the  timetable 
for  MCS  activities. 

Policy  Provision:  BPA  is  requesting 
that  on  or  before  January  1, 1987.  each 
customer  shall  provide  a  plan  to 


implement  the  residential  MCS  or  an 
alternative  plan.  Failure  to  implement  a 
residential  MCS  plan  or  alternative  will 
result  in  the  imposition  of  a  surcharge 
effective  April  1, 1987.  A  surcharge  will 
also  be  imposed  effective  January  1. 
1989  on  customers  failing  to  achieve  the 
30  percent  residential  minimum 
performance  standard  for  the  1987 
program. 

BPA  is  also  requesting  thai  on  or 
before  October  1, 1987,  each  customer 
shall  provide  a  plan  to  implement  the 
commercial  MCS  or  an  alternative  plan. 
Failure  to  implement  a  commercial  MCS 
plan  or  alternative  will  result  in  the     • 
imposition  of  a  surcharge  effective 
January  1. 1988.  A  surcharge  will  also  be 
imposed  effective  January  1, 1990  on 
customers  failing  to  achieve  the 
commercial  minimum  performance 
standard  for  the  1988  program  year. 

B.  Exemptions 

The  Council  has  indicated  that  there 
is  no  need  for  exemptions  to  the 
Surcharge  Policy  at  this  time.  BPA 
agrees.  The  Council  further  recommends 
that  if  BPA  finds  "hardship"  to  exist. 
BPA  should,  if  necessary,  fully  finance 
the  MCS  in  those  jurisdiction. 
The  Council  does  not  define 
"hardship"  or  suggest  workable  criteria 
for  determining  what  would  constitute 
such  a  situation.  BPA  questions  whether 
a  fair  and  objectively  neutral  definition 
could  be  developed  and  objectively 
applied,  and  further  whether  BPA  has 
authority  to  surcharge  some  customers 
and  exempt  others. 

The  revised  proposed  Policy  contains 
Section  4  which  identifies  the 
information  customers  are  to  provide  if 
requesting  an  exemption.  At  the  present 
time,  BPA  does  not  expect  that  there 
will  be  exemptions  to  the  Policy.  Should 
the  need  for  exemptions  be  identified 
prior  to  the  Policy  being  finalized.  BPA 
will  make  appropriate  changes  to 
Section  4. 

Policy  Provision:  For  the  above 
reasons,  BPA  does  not  anticipate 
allowance  of  "exemptions"  to  the  Policy. 
BPA  will,  however,  consider  public 
comment  on  these  issues  in  developing 
its  final  Policy. 

C.  Pre-Approved  Residential  Alternative 
Plans  and  Sample  Residential 
Alternative  Plans 

1.  Pre-Approved  Residential  Alternative 
Plans 

BPA  received  numerous  comments  on 
both  the  general  criteria  for  alternative 
plans  and  on  the  three  pre-approved 
alternative  plans  contained  in  the 
proposed  policy.  Many  comments  were 
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directed  at  keeping  the  options  for 
alternative  plans  both  simple  and 
flexible. 

In  the  proposed  Surcharge  Pohcy  BPA 
described  3  pre-approved  alternative 
plans  based  on  the  combined  concepts 
of  existing  or  improved  building  codes, 
financial  incentives,  and  formal 
marketing  programs.  When  the  Council 
amended  the  MCS  and  surcharge 
recommendation,  the  new  requirement 
for  a  performance  standard  and 
equivalence  standard  changed  the 
concept  of  pre-approved  alternative 
plans.  Through  the  introduction  of 
performance  standards,  the  Council 
further  qualified  both  alternative  and 
pre-approved  alternative  plans.  BPA  had 
previously  defined  a  "pre-approved" 
alternative  plan  as  one  which  provides 
equivalent  savings  to  the  MCS.  and  if 
implemented,  regardless  of  performance, 
would  assure  that  a  utility  is  free  from 
surcharge.  With  the  Council  requirement 
for  annual  performance  standards  and 
equivalence  standards,  the  previously 
pre-approved  alternative  plans  are  no 
longer,  for  the  purposes  of  this  policy, 
pre-approved. 

The  Council's  MCS  amendment 
contained  an  option  for  those  utilities 
with  less  than  a  25  average  megawatt 
total  annual  power  load.  The  Council 
recommended  that  utilities  with  total 
annual  power  loads  under  25  average 
megawatts  be  provided  the  opportunity 
to  avoid  compliance  with  the  minimum 
performance  standard.  To  be  eligible  for 
this  provision,  the  Council 
recommended  that  the  utility  must 
participate  in  the  BPA/Utility 
Residential  MCS  program  and  offer  to 
pay  in  the  performance  year  an 
incentive  equal  to  the  incremental  costs 
of  building  homes  in  their  service 
territories  to  the  level  of  the  MCS.  The 
payment,  as  recommended  by  the 
Council,  is  based  on  the  median  costs  of 
builders  in  the  Residential  Standards 
Demonstration  Program.  The  level  of 
incentive  provided  by  BPA  through  the 
Super  Good  Cents  Program  is  included 
in  calculating  the  full  incremental  costs 
of  building  to  the  MCS.  BPA  considers 
this  option  for  utilities  with  less  than  a 
25  average  megawatt  total  load  a  pre- 
approved  alternative  plan  because  no 
performance  standard  is  required  to 
avoid  the  surcharge. 

BPA  is  proposing  that  customers  who 
pursue  this  type  of  alternative 
participate  in  the  BPA/Utility  MCS 
Program  (Super  Good  Cents)  and  offer  a 
utility-based  financial  incentive.  The 
total  incentive  offered  by  the  customer 
would  be  equal  to  the  level  of  incentive 
BPA  offers  to  participants  in  the  Eariy 
Adopter  Program,  and  would  include  the 


Super  Good  Cents  incentive  offer  by 
BPA.  The  amount  of  incentive  which  the 
customer  would  be  required  to  offer,  in 
addition  to  BPA's  Super  Good  Cents 
incentive,  would  be  the  difference 
between  the  Early  Adopter  Program 
incentive  and  Super  Good  Cents 
incentive  for  the  performance  year  the 
pre-approved  alternative  plan  is 
implemented.  Beginning  with  the  1989 
performance  year,  the  level  of  incentive 
offered  by  the  customer  would  be  equal 
to  the  incentive  offered  by  BPA  in  1988 
to  participants  in  the  Early  Adopter 
Program.  The  total  incentive  would  be 
provided  by  the  customer  because  BPA 
will  not  be  providing  Super  Good  Cents 
or  Early  Adopter  incentives  following 
the  1988  performance  year. 

2.  Sample  Residential  Alternative  Plans 
There  are  other  alternatives  available 
to  utilities  who  do  not  participate  in  the 
BPA/Utility  Residential  MCS  Program. 
All  alternative  plans  not  pre-approved 
must  comply  with  the  annual  minimum 
performance  standard  and  equivalence 
standard  for  the  year  the  alternative 
program  is  implemented.  Alternative 
programs  not  meeting  the  annual 
minimum  performance  standard  or 
equivalence  standard  are  subject  to  a  1 
year  surcharge  which  is  imposed  two 
years  following  implementation  of  the 
alternative  plan.  The  Administrator 
may,  at  any  time,  request  documentation 
to  verify  that  alternative  plans  are 
achieving  savings  levels  comparable  to 
that  assumed  by  the  MCS.  BPA  has 
identified  three  sample  approaches 
utilities  may  employ  in  developing 
alternative  plans.  BPA  is  soliciting 
comments  on  these  alternative  plans, 
the  issues  identified  and  other  issues 
implied  therein. 

a.  Sample  Alternative  Plan  No.  1.  One 
alternative  could  involve 
implementation  of  a  formal  marketing 
program  other  than  Super  Good  Cents 
coupled  with  an  optional  financial 
incentive,  the  amount  of  which  would  be 
determined  by  the  utility.  As  BPA 
provides  incentives  only  for  the  Super 
Good  Cents  Program,  a  utility  would  not 
receive  incentives  from  BPA  for  this 
alternative.  The  alternative  plan  must 
achieve  a  penetration  rate  yielding 
comparable  savings  to  the  performance 
target  established  for  that  performance 
year  and  must  also  meet  the  equivalence 
standard  as  defined  by  the  Council.  The 
alternative  plan  must  also  assure  that 
measures  are  taken  to  maintain 
adequate  indoor  air  quality.  When 
pursuing  alternative  approaches  to  the 
MCS,  the  burden  is  upon  the  utility  to 
prove  that  savings  comparable  to  the 
MCS  will  be  achieved  by  the  alternative 
plan. 


b.  Sample  Alternative  Plan  No.  2.  This 
alternative  involves  the  implementation 
of  a  financial  incentive  coupled  with  a 
reduced  marketing  effort.  The  utility 
would  be  required  to  offer  an  incentive 
it  determines  will  achieve  the  annual 
minimum  performance  standard  and  the 
equivalence  standard  as  established  for 
that  program  year.  A  formal  marketing 
program  would  not  be  required  in 
implementing  this  alternative;  however, 
the  utility  must  provide  a  limited 
marketing  effort  emphasizing  both  the 
value  of  energy  efficient  homes  and  the 
availability  of  the  financial  incentive. 
The  utility  must  include  in  the 
alternative  plan  specific  details 
regarding  the  marketing  efforts  to  be 
undertaken.  Possible  marketing 
activities  might  include  conducting 
Super  Good  Cents  training  sessions  for 
builders,  advertising  the  availability  of 
utility  financial  incentives,  and/or 
consumer  bill  enclosures.  As  is  true  with 
other  alternatives,  the  burden  of  proof  is 
upon  the  utility  or  jurisdiction 
implementing  the  plan.  Savings  to  be 
realized  by  the  alternative  plan  must  be 
documented  to  meet  or  exceed  that  of 
projected  MCS  savings  levels. 

c.  Sample  Alternative  Plan  No.  3.  BPA 
realizes  that  the  implementation  and 
administration  costs  of  a  formal 
marketing  program  such  as  Super  Good 
Cents  may  be  prohibitive  for  some 
utilities  experiencing  small  levels  of  new 
residential  load  growth.  Furthermore,  in 
these  service  areas,  BPA  may 
experience  difficulties  in  obtaining  a 
valid  statistical  data  base  for  purposes 
of  assessing  utility  performance  and 
equivalent  savings.  Small  utilities  with 
limited  load  growth  or  few  annual 
housing  starts  may  find  it  advantageous 
to  cluster  as  a  group  and  coordinate 
their  resources  towards  achieving  the 
performance  standards.  A  group  of 
small  utilities  might  employ  a  third  party 
to  implement  and  administer  the  BPA/ 
Utility  MCS  Program.  This  approach 
might  serve  to  eliminate  much  of  the 
administrative  burden  on  utilities  and 
would  also  provide  BPA  with  valid 
statistical  data  on  which  to  measure 
MCS  progress. 

There  are  however,  some  issues 
requiring  resolution  before  such  an 
alternative  can  be  implemented.  How 
might  BPA  define  the  characteristics  of 
utilities  which  would  qualify  for  this 
alternative?  With  whom  should  the 
utilities  contract  to  operate  the  program? 
Should  BPA,  if  requested,  implement  the 
BPA/Utility  MCS  Program  in  these 
areas?  If  a  group  of  utilities  implemented 
this  alternative  and  failed  to  achieve  the 
minimum  performance  standard  or 
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equivalence  standard,  how  should  the 
surcharge  be  imposed? 

D.  Compliance  with  the  Model 
Conservation  Standards. 

The  Coancil  has  recommended  that 
BPA  develop  and  implement  a 
procedure  to  measure  compliance  with 
the  MCS.  and  to  review  alternative 
"!ans  for  achieving  rompliance  with  the 
MCS  for  uliUty  conservation  programs. 
Through  this  notice,  BPA  is  proposing  a 
procedure  to  assess  utility  performance 
and  levels  of  savings  resulting  from  the 
implementation  of  the  BPA/UUlily  MCS 
Program  and  alternative  programs.  This 
procedure,  when  completed,  will  enable 
BPA  to  calculate  the  percentage  of 
electricity  savings  achieved  by  the  MCS 
or  alternative  program,  and  compare 
that  amount  to  the  savings  that  would 
have  been  achieved  had  the  MCS  been 
adopted  as  a  building  code.  BPA  has 
developed  the  following  proposed 
procedure  to  illustrate  how  compliance 
with  the  residential  MCS  will  be 
determined: 

1.  A  calculation  of  electrical  energy 
consumption  using  the  1983  performance 
baseline  is  conducted.  The  result  will 
yield  the  amount  of  energy  which  would 
have  been  consumed  had  residential 
buildings  been  constructed  to  1983  code 
or  practice.  The  process  to  accomplish 
this  is  as  follows: 

a.  Identify,  by  prototype(s),  the  actual 
amount  (or  projection)  of  building 
activity  to  be  calculated; 

b.  Model  the  prototype(s)  using  1983 
code  or  current  practice  to  yield  the 
average  consumption  (kwh/ft  *)  per 
building: 

c.  Multiply  the  average  consumption 
per  building  by  the  total  number  of 
homes  (actual  or  projected).  The  result 
is  the  total  consumption  for  1983  code  or 
current  practice. 

2.  A  calculation  of  a  utility's  MCS 
program  or  alternative  program 
performance  is  determined  in  a  similar 
manner  as  follows. 

a.  Identify  building  activity  by 
prototype; 

b.  Model  the  prototype  incorporating 
MCS  program  or  alternative  program 
conservation  measures  to  yield  average 
consumption  per  building. 

c.  Multiply  the  average  consumption 
per  building  times  the  number  of  homes. 
The  result  is  total  consumption  for  the 
utility's  MCS  program  or  alternative 
program. 

3.  A  calculation  of  MCS  level 
consumption  is  calculated  as  follows: 

a.  Identify  building  activity  by 
prototype; 

b.  Model  the  prototype  incorporatmg 
MCS  conservation  measures  to  yield  the 
average  consumption  per  building; 


c.  Multiply  the  average  MCS 
consumption  per  building  times  the 
number  of  homes.  The  result  is  total 
MCS  level  consumption. 

4.  Determine  the  diffemce  in 
consumption  between  the  1983  baseline 
consumption  and  the  total  consumption 
for  the  utilities  MCS  program  or 
alternative  program  by  subtracting  Step 
Ic  from  Step  2c. 

5.  Determine  the  diffemce  in 
consumption  between  the  1983  baseline 
total  consumption  and  the  total  MCS 
level  consumption  by  subtracting  Step 
Ic  from  Step  3c. 

6.  A  utility's  MCS  performance  is 
determined  by  dividing  the  amount 
resulting  from  Step  4  by  the  amount 
resulting  from  Step  5. 

In  determining  compliance,  BPA 
realizes  that  some  customers  may 
experience  very  limited  new  residential 
and  commercial  load  growth  on  an 
annual  basis.  BPA  intends  to  develop  a 
process  which  would  evaluate  the 
performance  of  these  customers. 
Specifically.  BPA  is  seeking  comments 
for  establishing  a  base  on  which  to 
calculate  the  performance  of  customers 
experiencing  limited  new  building 
activity.  Should  BPA  establish  a 
minimum  number  of  new  housing  starts 
or  minimum  amount  of  new  commercial 
square  footage  in  evaluating 
performance,  or  should  a  specific  period 
of  time  for  reviewing  performance  be 
established?  If  sa  where  should  the 
level  of  new  construction  activity  be  set. 
or  over  what  duration  of  time? 

The  revised  proposed  policy  also 
identifies  specific  criteria  customers  are 
to  include  in  both  the  MCS  plans  and 
alternative  plans  submitted  to  BPA.  The 
policy  also  identifies  specific  dates  for 
submittals  to  BPA.  BPA  is  seeking 
comment  on  the  content  of  MCS  and 
alternative  plan  submittals  including  the 
availability  of  criteria  and  the  logic  of 
the  timetable  for  submissions. 

Policy  Provision:  Appendices  1  and  2 
of  this  proposal  identify  information 
customers  are  to  submit  for  compliance 
with  the  policy.  BPA  has  identified 
specific  criteria  for  those  customers  who 
will  (1)  adopt  the  MCS  as  code  or 
service  requirement.  (2)  implement  the 
BPA/Utility  MCS  Program,  and  (3)  adopt 
pre-approved  alternative  plans,  or  (4) 
adopt  alternative  plans  or  alternative 
codes. 

E.  Collection  of  the  Conservation 
Surcharge. 

The  Regional  Council  recommended 
that  the  conservation  surcharge  be 
levied  on  noncomplying  customers  that 
purchase  firm  power  from  BPA  under  a 
Power  Sales  Conb^ct  and/or  participate 
in  the  Residential  Exchange. 


If  a  customer  purchases  firm  power 
but  does  not  participate  in  the 
Residential  Exchange,  the  conservation 
surcharge  will  be  levied  on  the  total 
monthly  payment  for  power  purchases. 
If  a  customer  is  both  purchasing  firm 
power  and  participating  in  the 
Residential  Exchange,  the  surcharge  is 
applied  to  bodi  the  naonthly  paymenU 
for  actual  firmpower  purchases  and  the 
charges  for  computing  payments  under 
the  Residential  Exchange  agreements,  in 
this  case,  to  avoid  double  counting  a 
load  that  is  both  a  firm  power  purchase 
and  an  exchange  load  the  Council's 
methodology  adjusts  a  utility's  firm 
power  purchase  from  the  exchange  load 
before  computing  the  surcharge. 

If  a  utility  does  not  purchase  firm 
power  from  BPA  but  participates  in  the 
Residential  Exchange,  the  surcharge  is 
levied  on  the  charges  used  to  determine 
the  payments  for  power  under  this 
agreement. 

Both  public  and  private  utilities  in  the 
region  are  currently  involved  in  the 
Residential  Exchange.  To  participate  the 
Residential  Exchange  a  utility's  average 
system  cost  (ASC)  is  computed 
following  a  methodology  developed  by 
BPA.  This  ASC  is  then  compared  to  the 
rate  BPA  charges  iU  preference 
customers,  the  Priority  Firm  Power  (PF) 
rate.  Payments  under  the  Residential 
Exchange  are  paid  directly  to  the 
customer  when  the  utility's  ASC 
exceeds  the  PF  rate.  In  this  situation,  a 
utility  is  defiend  as  an"active 
participant."  Currently,  the  ASC  of  some 
of  the  exchanging  utilities  is  less  than 
the  PF  rate.  When  this  occurs  the  utility 
can  deem  its  ASC  equal  to  the  PF  rate 
and  make  no  cash  payment  to  BPA.  In 
this  situation,  a  utility  is  defined  as  a 
deemer.  Even  though  no  payment  is 
made,  BPA  continues  to  accumulate  the 
diffemce  between  the  utility's  ASC  and 
the  V¥  rate,  as  if  the  utility  was  not 
deeming,  in  the  deemer  account.  When  a 
utility's  ASC  exceeds  the  PF  rate,  the 
amount  that  has  accumulated  in  its 
account  must  be  cleared  before  a  utihty 
rescinds  its  deemer  election  and 
receives  any  direct  payment  from  BPA. 

For  exchanging  utilities,  the 
application  of  the  conservation 
surcharge  will  either  reduce  the  direct 
payments  or  increase  the  amount 
accumulated  in  the  deemer  account 
This  approach  is  administratively  less 
biu-densome  and  retains  the  method 
BPA  currently  employs  to  apply  other  PF 
rate  adjustments  to  exchange 
purchasers. 

Policy  Provision:  If  a  utility  is 
purchasing  firm  power  from  BPA,  the 
conservation  surcharge  will  be  included 
in  the  total  monthly  bill  for  power 
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purchasers.  If  a  utility  is  an  active 
participant  in  the  Residential  Exchange, 
the  conservation  surcharge  will  be 
deducted  from  the  determination  of 
direct  net  payment  to  the  utility.  If  a 
utility  is  deemer,  the  surcharge  will  be 
accumulated  in  the  deemer  account. 

F.  Surcharge  for  Utilities  Without  a 
Current  Firm  Load  on  BPA 

In  the  Final  Model  Conservation 
Standard  Amendments,  the  Council 
recommended  that  MCS  financial 
assistance  should  be  offered  regionwide 
to  utilities  purchasing  or  exchanging 
power,  and  to  utilities  not  currently 
purchasing  or  exchanging  power.  "The 
Council  identified  levels  of  financial 
assistance  to  be  provided  to  full 
requirements  utilities  operating  the 
BPA/Utility  Residential  MCS  Program 
or  a  program  approved  by  BPA  as 
equivalent.  The  level  of  financial 
assistance  recommended  is  equal  to  the 
difference  between  what  is  considered 
"economically  feasible"  to  consumers 
and  "cost-effective"  to  the  region.  The 
level  of  minimum  financial  assistance, 
as  defined  by  the  Council,  is  between 
$1,000  to  $1,400  depending  upon  climate 
zone.  The  Council  further  recommends 
that  if  BPA  does  not  offer  a  participating 
full  requirements  utility  at  least  this 
minimum  level  of  financial  assistance, 
the  utility  should  not  be  surcharged. 

The  Council  also  recommends  that 
financial  assistance  to  partial 
requirements  customers  and  potential 
customers  not  currently  purchasing  from 
BPA  should  reflect  the  benefits  BPA  is 
expected  to  receive  in  reduced  load 
requirements,  reduced  exchange 
requirements,  and  improved  building 
practice.  These  payments  should  also 
reflect  BPA's  Cost-Sharing  Principles. 

The  Office  of  Conservation  conducted 
an  analysis  of  the  benefit  to  BPA  of  the 
first  3  years  (1986  to  1989)  of  MCS 
savings  on  exchange  loads  and  found 
BPA's  share  of  the  benefit  to  be 
approximately  25  percent.  Thus,  the 
Super  Good  Cents  incentive  to 
exchanging  utilities  was  set  at  25 
percent  of  the  $2,000  Super  Good  Cents 
incentive  to  full  requirements  customers, 
or  $500. 

BPA's  investor-owned  utility  (lOU) 
customers,  and  the  Council,  have  taken 
a  position  regardmg  the  difference  in 
incentive  levels  which  were 
recommended  by  the  Council  and  the 
level  being  offered  by  BPA.  It  is  being 
argued  that  because  BPA  did  not  offer 
the  minimum  incentive  levels  identified 
•  by  the  Council,  BPA  carmot  surcharge 
lOU's  using  the  authority  of  the  Council- 
recommended  conservation  surcharge. 

Through  this  notice,  BPA  is  requesting 
comments  to  clarify  the  Council's 


recommendation.  Should  BPA's  offering 
of  financial  assistance  and  authority  to 
surcharge  be  based  upon  the  minimum 
incentive  levels  identified  by  Council  or 
on  the  MCS  benefits  BPA  is  expected  to 
receive  excharge  loads? 

Policy  Provision:  BPA  is  proposing 
that  all  customers  participating  in  the 
Residential  Exchange  be  surcharged  if 
they  do  not  meet  the  requirments 
delineated  in  the  revised  proposed 
Surcharge  Policy. 

V.  Environmental  Procedures 

An  Environmental  Assessment  (EA), 
titled  "BPA's  Proposal  to  Apply  the 
Council-Recommended  Conservation 
Surcharge"  (DOE/EA-0269)  was  issued 
in  March  1985.  The  analysis  in  the  EA 
indicated  that  the  effects  of  the 
proposed  surcharge  policy  would  be 
primarily  economic.  Other  effects  that 
might  occur  would  not  significantly 
affect  the  quality  of  the  human 
environment.  The  recommendation  was 
made  not  to  prepare  an  Environmental 
Impact  Statement  (EIS)  on  the  proposal 
to  implement  the  conservation 
surcharge.  At  the  close  of  the  comment 
period  for  the  EA,  six  letters  of  comment 
had  been  received.  BPA  will  respond  to 
these  comments  when  it  prepares  a 
Finding  of  No  Significant  Impact 
(FONSI)  on  the  proposal  to  implement 
the  surcharge. 

Because  of  the  amendment  for  indoor 
air  quality  (lAQ)  that  the  Council  made 
to  the  MCS  some  of  the  comments 
received  on  lAQ  have  been  rendered 
moot.  In  its  amended  MCS  the  Council 
states  that  ventilation  rates  in  MCS 
homes  shall  be  maintained  at  the  same 
level  as  homes  built  to  current  practice. 
This  means  that  adoption  of  amended 
MCS  by  local  governments  or  utilities 
will  not  have  adverse  effects  on  LAQ. 
Utilities  proposing  to  implement  the 
MCS  are  required  to  address  lAQ  when 
submitting  implementation  plans. 

IV.  Policy  to  Implement  a  Coundl- 
Recommended  Conservation  Surcharge 

Section  1.  Purposes. 

The  purposes  of  this  policy  are  to: 

A.  Provide  a  procedure  by  which 
customers  may  demonstrate  that  they, 
or  the  jurisdictions  they  serve,  are  in 
compliance  with  the  model  conservation 
standards  (MCS); 

B.  Provide  a  procedure  by  which 
customers  may  demonstrate  that  they, 
or  the  jurisdictions  they  serve,  have 
adopted  acceptable  alternative  plans  for 
achieving  savings  comparable  to  the 
model  conservation  standards; 

C.  Identify  under  what  conditions  BPA 
might  exempt  a  customer  from  a 
conservation  surcharge;  and 


D.  Provide  a  procedure  by  which  the 
Administrator  will  determine  the  level 
of  the  surcharge  to  be  imposed. 

Section  2.  Defintions 

A.  Alternative  Plan.  An  action  or  set 
of  actions  designed  to  achieve 
conservation  savings  comparable  to 
those  that  would  have  been  achieved  by 
adoption  and  enforcement  of  the  MCS. 

B.  BPA/Utility  Residential  MCS 
Program.  An  aggressive  residential  MCS 
marketing  and  financial  assistance 
program  made  available  by  BPA  and  its 
customers  to  home  builders  and/or 
homebuyers.  For  purposes  of  this  policy, 
the  BPA/Utility  Residential  MCS 
Program  is  comprised  of  the  Super  Good 
Cents  marketing  program  coupled  with 
optional  financial  incentives  provided 
by  BPA  and/or  its  customers. 

C.  BPA/Utility  Commercial  MCS 
Program.  An  aggressive  commercial 
MCS  marketing  program  made  available 
by  BPA  and  its  customers.  The  provision 
of  financial  incentives  by  BPA  and/or 
its  customers  is  optional. 

D.  Climate  Zone.  As  part  of  its  model 
conservation  standards,  the  Council  has 
established  climate  zones  for  the  region 
based  on  the  number  of  heating  degree 
days,  as  follows:  Zone  1:  4,000-6.000 
heating  degree  days  (the  mild  maritme 
climate  west  of  the  Cascades  and  other 
temperate  areas):  Zone  2:  6,000-^.000 
heating  degree  days  (the  somewhat 
harsher  eastern  parts  of  the  region);  and 
Zone  3:  over  8,000  heating  degree  days 
(western  Montana  and  the  severe  higher 
elevations  throughout  the  region). 

E.  Cost  Effective.  According  to  the 
Pacific  Northwest  Electric  Power 
Plaiming  and  Conservation  Act,  a  cost 
effective  measure  or  resource  must  be 
forecast  to  be  reliable  and  available 
within  the  time  it  is  needed  and  to  meet 
or  reduce  electrical  power  demand  of 
consumers  at  an  estimated  incremental 
system  cost  no  greater  than  that  of  the 
least-cost  similarly  reliable  and 
available  alternative  or  combinations  of 
alternative. 

F.  Customer.  For  purposes  of  this 
policy,  an  entity  which  contracts  for  the 
purchase  of  firm  power  under  a  rate 
schedule  identified  as  being  subject  to  a 
surcharge  or  participates  in  the 
Residential  Purchase  and  Sales 
Agreement/Exchange  Transmission 
Credit  Agreement  (Residential 
Exchange)  pursuant  to  the  Pacific 
Northwest  Power  Act. 

G.  Equivalence  Standard.  The  average 
savings  achieved  by  utilities 
participating  in  the  BPA/Utility  MCS 
Program  during  the  previous 
performance  year.  Compliance  with  the 
equivalence  standard  applies  only  to 
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alternative  plans  that  are  not  pre- 
approved. 

H.  Investor-Owned  Utility.  A  utility 
which  is  organized  under  State  law  as  a 
corporation  to  provide  electric  power 
service  and  earn  a  profit  for  its 
stockholders. 

I.  Jurisdiction.  For  purposes  of  this 
policy,  any  unit  of  government  including 
Indian  Tribes,  State  governments,  and 
local  governments  and  municipal 
corproations. 

J.  Model  Conservation  Standards.  The 
standards  developed  by  the  Northwest 
Power  Planning  Council  as  provided  for 
in  4(e)(3)(A)  of  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Act  and  included  in  the  Final 
Model  Conservation  Standard 
Amendments  to  the  1963  Northwest 
Power  Plan.  For  purposes  of  this  Policy, 
the  MCS  also  includes  any  codified 
versions  published  by  BPA. 

K.  Performance  Standard.  A 
percentage  of  the  electricity  that  could 
have  been  saved  if  new  electrically 
heated  residential  buildings  or 
electrically  space  conditioned 
commercial  buildings  in  a  utility  service 
territory  were  built  to  MCS  levels. 

L.  Resource.  Under  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act.  electric  power, 
including  the  actual  or  planned  electric 
capability  of  generating  facilities,  or 
actual  or  planned  load  reduction 
resulting  from  direct  application  of  a 
renewable  resource  by  a  consumer,  or 
from  a  conservation  measure. 

M.  Surcharge  Mathodology.  The 
methodology  developed  by  the 
Northwest  Power  Planning  Council  as 
provided  for  in  4(e)(3)(G)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  and  included  as  the 
Final  Model  Conservation  Standard 
Amendments  to  the  1983  Northwest 
Power  Plan. 

N.  System  Cost.  According  to  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act,  all 
direct  costs  of  a  measure  or  resource 
over  its  effective  life.  It  includes,  if 
applicable,  distribution  and 
transmission  costs,  waste  disposal 
costs,  end-of-cycle  costs,  fuel  costs 
(including  projected  increases),  and 
quantifiable  environmental  costs  and 
benefits. 

O.  Total  Load.  The  number  of  firm 
kilowatthours  sold  by  a  customer  during 
a  12-month  period  prior  to  the 
application  of  this  policy. 

Section  3.  Application  of  Policy 

A.  This  policy  shall  be  in  effect  upon 
publication  as  a  final  policy  in  the 
Federal  Register. 


B.  All  custon»er  loads  served  by  firm 
power  purchased  pursuant  to  a  Power 
Sales  Contract  under  the  Priority  Firm 
Power.  Firm  Capacity,  and  New 
Resouree  Firm  Power  rate  schedules  or 
participate  in  the  Residential  Purchase 
and  Sales  Agreement-Exchange 
Transmission  Credit  Agreement  are 
subject  to  this  policy. 

C.  The  Administrator  shall  suspend 
implementation  of  this  policy  with 
respect  to  a  MCS  if  the  Administrator 
determines: 

1.  That  a  model  conservation  standard 
proposed  by  the  Council  fails  to  satisfy 
the  requirements  of  section  4(f)(1)  of  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act.  or 

2.  That  failure  to  adopt  a  model 
conservation  standard  regionwide 
imposes  no  cost  on  the  system. 

D.  The  implementation  date  of  the 
conservation  surcharge  shall  be  as 
specified  in  Appendix  1  and  2  of  this 
notice. 

Section  4.  Loads  Exempted  From 
Conservation  Surcharge 

A.  Customers  requesting  an 
exemption  under  section  5  shall  provide 
the  Administrator  the  following 
information: 

1.  The  justification  for  exemptioiL 

2.  The  percentage  of  load  which  is  to 
be  considered  for  exemption. 

B.  The  customer  must  provide  the 
Administrator  with  supporting 
documentation  sufficient  to  verify  that 
the  exemption  is  applicable  and  that  the 
percentage  of  load  claimed  for 
exemption  is  accurate. 

Section  5.  Procedures  to  Impose 
Conservation  Surcharge. 

A.  Surcharge  for  Failure  to  Implement 
an  MCS  Plan  or  Alternative  Plan 

1.  Each  customer  shall  provide  the 
Administrator  with  information 
according  to  the  requirements  identifed 
to  Appendix  1  of  this  notice.  Failure  to 
implement  an  MCS  plan  or  an 
alternative  plan  will  result  in  the 
imposition  of  a  surcharge  on  applicable 
loads  determined  to  be  in 
noncompliance. 

2.  At  least  30  days  prior  to  a  final 
surcharge  decision,  the  Administrator 
shall  provide  a  written  notice  of  intent 
to  surcharge  the  customer  determined  to 
be  in  noncompliance. 

3.  The  customer  and  other  interested 
parties  shall  be  afforded  an  opportimity 
to  comment  regarding  the  determination 
to  surcharge  based  on  the  conditions  set 
forth  in  Appendix  1. 

4.  Such  comments  may  be  made  in 
writing  or  orally  at  a  public  meeting 
convened  for  this  purpose  by  the 


appropriate  BPA  Area  or  District  Office. 
The  public  meeting  will  be  held  between 
the  time  of  the  written  notice  to  intent  to 
surcharge  and  the  final  surcharge 
decision. 

5.  Following  receipt  and  evaluation  of 
such  comments,  the  Admmistrator  shall 
provide  written  notice  to  the  customer  of 
the  final  surcharge  decision. 

8.  Customers  may  request  a  review  by 
providing  evidence  in  accordance  what 
Appendix  1  that  the  customer  or  a 
jurisdiction  served  by  that  customer  has 
taken  actions  subsequent  to  the 
effective  date  of  the  surcharge. 

7.  Once  a  surcharge  has  been  levied 
pursuant  to  conditions  set  forth  in 
Appendix  1.  no  surcharge  shall  be 
imposed  for  failure  to  meet  actions 
identified  in  Appendix  2  for  the  same 
period  of  time. 

8.  The  8\u-charge  continues  in  effect 
until  a  customer  has  taken  the  necessary 
actions  identified  in  Appendix  1  and/or 
section  4  of  this  policy. 

9.  The  surcharge  will  be  removed  if 
the  Administrator  determines  that 
conditions  are  not  met  which  satisfy  the 
requirements  of  Section  3  of  this  policy. 

B.  Surcharge  for  Failure  to  Achieve  the 
Performance  Standard 

1.  Each  customer  shall  provide  the 
Administrator  with  information 
according  to  the  requirements  in 
Appendix  2  of  this  notice.  Failure  to 
achieve  the  performance  standard  as 
specified  in  Appendix  2  will  result  in  the 
imposition  of  a  surcharge  on  applicable 
loads  determined  to  be  in 
noncompliance. 

2.  MCS  performance  information,  as 
requested  in  Appendix  2.  shall  be 
presented  as  follows: 

a.  Information  documenting  what 
portion  of  its  load  is  in  jurisdictions  that 
have  adopted  the  Residential  and/or 
Commercial  MCS; 

b.  Information  documenting  what 
portion  of  its  load  is  in  an  area  for 
which  the  customer  has  adopted  the 
Residential  and/or  Commercial  MCS; 

c  Information  documenting  what 
portion  of  its  load  is  in  an  area  for 
which  the  customer  is  implementing  the 
Residential  and/or  Commercial  BPA/ 
Utility  MCS  Program; 

d.  Information  documenting  what 
portion  of  its  load  is  in  an  area  for 
which  a  jurisdiction  is  implementing  the 
Residential  and/or  Commercial  BPA/ 
Utility  MCS  Program; 

e.  Information  documenting  what 
portion  of  its  load  is  in  an  area 
implementing  a  residential  and/or 
commercial  alternative  plan  or 
alternative  code  adopted  by  a 
jurisdiction; 
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f.  Information  documenting  what 
portion  of  its  load  is  in  an  area 
implenting  a  residential  and/or 
commercial  alternative  plan  or 
alternative  code  adopted  by  the 
customer; 

g.  Information  documenting  what 
portion  of  its  load  is  eligible  for 
exemption  pursuant  to  section  4; 

3.  Such  information  shall  be  provided 
according  to  the  requirements  of  the 
Appendices  and  section  4  of  this 
document. 

4.  During  the  6  month  period  following 
the  performance  year  for  which  . 
performance  data  are  requested,  BPA 
will  assess  each  customer's 
performance.  Customers  will  be  advised 
of  their  performance  by  July  1  of  the 
year  following  the  performance  year 
assessed.  If  a  customer  fails  to  achieve 
the  annual  minimum  performance 
standard  or  equivalence  standard,  a 
surcharge  shall  be  imposed  for  a  period 
of  1  year  pursuant  to  Appendix  2. 

5.  Not  less  than  30  days  prior  to  a  final 
decision  on  the  imposition  of  a 
surcharge  the  Administrator  shall 
provide  written  notice  to  the  customer 
including  a  determination  of: 

a.  That  percentage  of  the  customer 
load  during  the  performance  year  found 
to  be  covered  by  the  MCS  (A,%). 

b.  That  percentage  of  the  customer 
load  during  the  performance  year  found 
to  be  covered  by  the  BPA/UUlity  MCS 
Program  meeting  the  annual  minimum 
performance  standard  (Ai%), 

c.  That  percentage  of  the  customer 
load  during  the  performance  year  found 
to  be  covered  by  an  approved 
alternative  plan  and/or  alternative  code 
meeting  the  equivalence  standard  (A*%), 

d.  That  percentage  of  the  customer 
load  found  during  the  performance  year 
to  be  exempt  (A**). 

e.  That  percentage  of  the  customer 
load  proposed  to  be  surcharged  (100% — 
[Al  +  A2  +  M  +  A4)%)=B% 

f.  That  customer  level  of  the  surcharge 
[B%  X  the  surcharge  percentage  as 
determined  by  the  Council's 
methodology). 

6.  The  customer  and  other  interested 
parties  shall  be  afforded  an  opportunity 
to  provide  comments  regarding 
determinations  made  in  section  5.B.5. 

7.  Such  comments  may  be  made  in 
writing  or  orally  at  a  public  meeting 
convened  for  this  purpose  by  the 
appropriate  BPA  Area  or  District  Office. 
This  public  meeting  will  be  held 
between  the  time  of  the  written  notice  of 
intent  to  surcharge  and  the  final 
surcharge  decision. 

8.  Following  receipt  and  evaluation  of 
such  comments,  the  Administrator  shall 
provide  written  notice  to  the  customer  of 
the  final  surcharge  decision. 


Section  6.  Collection  of  Conservation 
Surcharge 

A.  The  surcharge  shall  be  levied 
based  on  the  Administrator's  findings 
and  determination  that  a  customer  is 
subject  to  a  surcharge  due  to  a  failure  to 
meet  conditions  set  forth  in  section  5 
and  Appendix  1. 

B.  The  level  of  surcharge  is  applied  to 
all  power  purchases  and/or  exchanges 
made  by  the  customer  under  the 
applicable  rate  schedules  and/or 
exchanges  pursuant  to  Residential 
Purchase  and  Sales  Agreement/ 
Exchange  Transmission  Credit 
Agreement,  using  the  Council's 
surcharge  methodology,  and  is  applied 
subsequent  to  any  other  rate 
adjustments. 

1.  For  customes  purchasing  power 
under  the  rate  schedules  subject  to  the 
conservation  surcharge,  the  surcharge  is 
applied  to  the  customer's  monthly  power 
bill. 

2.  For  customers  participating  in  the 
Residential  Purchase  and  Sale 
Agreement,  the  surcharge  shall  be 
included  in  the  charges  for  determining 
the  BPA  price  of  residential  exchange 
power. 

3.  For  customers  both  purchasing  firm 
power  under  the  rate  schedules  subject 
to  the  conservation  surcharge  and 
participating  in  the  Residential  Purchase 
and  Sale  Agreement/Exchange 
Transmission  Credit  Agreement,  the 
surcharge  is  applied  to  the  total  firm 
power  purchase  from  BPA  and  the 
portion  of  a  utility's  exchange  load  not 
served  by  firm  power  purchases  from 
BPA.  In  this  situation,  the  surcharge 
shall  be  multiplied  by  the  percent  of 
utility's  exchange  load  not  served  with 
firm  power  purchases  from  BPA.  This 
percentage  shall  be  calculated  based  on 
a  utility's  total  load  and  total  firm  power 
purchases  from  BPA  and  rounded  to  the 
nearest  0.1  percent. 

C.  If  a  customer  participating  in  the 
Residential  Exchange  is  currently  in  a 
deemer  status,  the  surcharge  shall  be 
accumulated  in  the  account  established 
for  this  purpose  as  specified  in  the 
respective  agreement,  and  shall  be 
included  in  the  obligation  a  utility  must 
repay  prior  to  receiving  a  direct 
payment  from  BPA.  If  a  customer  is  not 
in  a  deemer  status,  the  surcharge  shall 
be  included  in  the  determination  of  the 
net  payment  made  by  BPA. 

D.  lliose  customers  receiving  a  final 
written  notice  of  a  load  subject  to  the 
surcharge  shall  be  billed  for  the 
surcharge  begiiming  the  first  full  billing 
period  following  issuance  of  such  notice. 

E.  Any  power  purchases  made  on  or 
after  the  effective  date  of  the  surcharge, 
but  before  receipt  of  final  notice  finding 


the  load  to  be  subject  to  a  surcharge, 
shall  be  retroactively  billed  to  the 
effective  date  of  the  surcharge. 

F.  Such  retroactive  billing  shall  collect 
the  retroactive  surcharge  over  a  like 
number  of  billing  periods  as  elapsed 
from  the  effective  date  of  the  surcharge 
to  the  receipt  of  final  written  notice  of  a 
surcharge. 

G.  The  surcharge  shall  continue  until 
the  Administrator  determines  by  way  of 
new  information  presented  that  the 
surcharge  is  no  longer  required  under 
the  terms  of  this  policy. 

H.  Surcharges  collected  on  purchases 
for  periods  in  which  loads  are 
subsequently  found  to  be  in  compliance 
with  this  policy  shall  be  credited  to  the 
customer  in  the  first  full  billing  period 
following  final  written  notice  of  such 
finding.  Surcharges  on  loads  which  are 
subsequently  found  not  to  have  been  in 
compliance  with  the  terms  of  this  policy 
for  specified  periods  shall  be  billed  to 
the  customer  in  the  first  full  billing 
period  following  final  written  notice  of 
such  finding. 

Issued  in  Portland,  Oregon,  on  June  9, 1986. 
Peter  T.  lohnson. 

Administrator,  Bonneville  Power 
Administration. 

Appendix  1 

/.  Surcharge  for  Failure  To  Implement 
the  Model  Conservation  Standards 

A.  A  10  percent  surcharge  will  be 
imposed  effective  April  1, 1987  on 
customers  which  have  not  implemented 
a  residential  MCS  plan  or  an  alternative 
plan.  On  or  before  January  1, 1987,  each 
customer  shall  provide  the 
Administrator  with  a  utility  plan  to 
implement  the  residential  MCS.  The 
utility  plan  must  contain  one  of  the 
following  activities: 

1.  An  initial  plan  for  adoption  and 
implementation  of  the  BPA/Utility 
Residential  MCS  Program;  or 

2.  A  plan  for  implementation  of  an 
alternative  program  which  is  approved 
by  BPA  as  capable  of  producing 
equivalent  savings;  or 

3.  A  declaration  that  the  residential 
MCS  have  been,  or  will  be,  met  by 
building  codes  or  utility  service 
requirements. 

B.  A  10  percent  surcharge  will  be 
imposed  effective  January  1, 1988.  on 
customers  which  have  not  implemented 
a  commercial  MCS  plan  or  an 
alternative  plan.  On  or  before  October  1, 
1987,  each  customer  shall  provide  the 
Administrator  with  a  utility  plan  to 
implement  the  conunercial  MCS.  The 
utility  plan  must  contain  one  of  the 
following  activities: 
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1.  An  initial  plan  for  adoption  and 
implemenfation  of  the  BPA/Utility 
Commercial  MCS  Program;  or 

2.  A  plan  for  implementation  of  an 
alternative  program  which  is  approved 
by  BPA  as  capable  of  producing 
equivalent  savings;  or 

3.  A  declaration  that  the  commercial 
MCS  have  been,  or  will  be,  met  by 
building  codes  or  utility  Service 
requirements. 

C.  The  surcharge  will  continue  in 
effect  until  a  customer  has  implemented 
an  initial  MCS  plan  or  alternative  plan 
and  has  obtained  the  necessary  BPA 
approvals. 

D.  In  no  event  will  a  utility  be 
surcharged- if  it  achieves  and  maintains, 
in  any  of  the  ways  identified  above,  a 
level  of  electrical  energy  savings 
equivalent  to  85  percent  of  those  which 
would  be  achieved  if  all  new  electrically 
heated  residences  and  all  new 
electrically  space  conditioned 
commercial  buildings  in  its  service 
territories  were  constructed  to  the  level 
of  the  MCS. 

E.  The  dates  for  customer  submissions 
specified  above  represent  a  proposed 
schedule.  BPA  may  revise  this  schedule 
should  these  dates  be  found  to  be 
inappropriate.  BPA  will  provide  advance 
notice  to  customers  should  this 
proposed  schedule  be  revised. 

F.  For  purposes  of  determining 
compliance  with  this  Policy,  the  content 
of  customer  submissions  indentified 
below  may  be  revised  should  BPA 
determine  that  its  data  needs  have 
changed.  BPA  will  provide  advance 
notice  to  customers  should  the  content 
of  utility  submissions  require  revision. 

//.  Customer  Action  Necessary  To  Avoid 
the  Surcharge  for  Failure  To  Implement 
the  Model  Conservation  Standards 

A.  Each  customer  shall  provide  the 
Administrator  with  the  appropriate 
information  identified  below  pursuant  to 
the  schedule  identified  above.  Failure  to 
implement  one  of  the  following  actions 
will  result  in  the  imposition  of  a  10 
percent  surcharge  on  the  applicable    . 
loads  of  non-complying  customers: 

1.  Any  customer  serving  a  jurisdiction 
that  has  adopted  or  intends  to  adopt,  or 
any  customer  that  has  adopted  or 
intends  to  adopt,  the  model 
conservation  standards  as  a  building 
code  or  utility  service  requirement  for 
new  residential  and  commercial 
buildings  shall  provide  the 
Administrator  with  the  following 
information: 

a.  A  description  of  the  institutional 
mechanism  and  schedule  by  which  the 
residential  and  commercial  standards 
are  to  be  implemented  and  enforced; 


b.  A  copy  of  the  standards  or  utility 
service  requirement  as  adopted  or 
proposed  to  be  adopted,  including  a 
statement  of  expected  residential  energy 
performance  and  commercial  efficiency 
specifications; 

c.  A  projection  of  annual  housing 
starts  for  the  reporting  period  including 
both  the  total  number  of  residential 
starts  and  the  total  number  of 
electrically  heated  housing  starts.  This 
projection  should  reflect  both  single 
family  and  multi-family  housing 
structures. 

d.  A  statement  identifying  measures 
which  will  be  taken  to  protect 
residential  indoor  air  quality;  and 

e.  A  statement  of  the  legal  authority 
which  permits  the  customer  or 
jurisdiction  to  adopt  and  enforce  the 
actions  to  be  taken.  The  statement 
should  address  the  potential  for  any 
conflicts  with  existing  State  statutes  or 
local  ordinances  which  may  either 
prohibit  or  limit  actions  taken.  The 
statement  should  identify  the  geographic 
area  to  which  the  code  or  service 
requirement  applies  in  relationship  to 
the  customer's  service  area. 

f.  A  statement  signed  by  an 
appropriate  official  certifying  that  such 
action  has  been  taken  and  that  the 
jurisdiction  intends  to  enforce  such 
action. 

2.  Any  customer  that  has  or  intends  to 
adopt  and  implement  the  MCS  as  the 
Residential  and/or  Commercial  BPA/ 
Utility  MCS  Program  shall  provide  the 
Administrator  the  following  information: 

a.  Proof  of  participation  in,  or  a 
statement  of  intent  to  participate  in,  the 
BPA/Utility  MCS  Program; 

b.  Projections  of  building  activity  shall 
be  provided  to  assess  savings,  to 
calculate  performance  towards 
achievement  of  full  MCS,  and  to  be  used 
in  developing  the  equivalence  standard. 
The  projection  shall  include  the 
following  elements  for  single-family, 
multi-family  and  manufactured  homes: 

(1)  A  projection  of  the  total  number  of 
electric  service  hookups  for  the 
reporting  period; 

(2)  A  projection  of  the  number  of 
electric  service  hookups  which  are 
electrically  heated  for  the  reporting 
period;  and 

(3)  A  projection  of  the  number  of 
electrically  heated.  Super  Good  Cents 
homes  to  be  certified  for  the  reporting 
period. 

c.  A  statement  signed  by  an 
appropriate  official  certifying  that  the 
customer  is  participating  in  or  intends  to 
participate  in  and  will  abide  by  the 
contractual  conditions  set  forth  in  the 
BPA/Utility  MCS  Program. 

3.  Any  customer  serving  a  jurisdiction 
adopting  an  alternative  residential  and/ 


or  commercial  building  code  or  utility 
service  requirement  as  the  equivalent  of 
the  MCS  that  in  wording  or 
requirements  varies  from  code  language 
approved  by  the  Council  shall  provide 
the  Administrator  with  the  following: 

a.  A  copy  of  the  alternative  code  or 
utility  service  requirement. 

b.  An  analysis  of  expected  code 
performance . 

(1)  For  residential  alternative  codes, 
an  analysis  of  expected  energy 
performance  shall  be  provided  which 
identifies  savings  to  be  achieved  by  the 
alternative  code  or  service  requirement 
compared  to  a  projection  of  savings  that 
would  have  been  achieved  by  the  MCS 
as  a  building  code.  Included  in  the 
analysis  shall  be  a  description  of  the 
residential  prototypes  used  in 
determining  projected  savings.  This 
description  should  identify  all 
conservation  measures  incorporated 
including  measures  taken  to  protect 
indoor  air  quality.  BPA  is  currently 
developing  a  residential  code- 
equivalency  determination  procedure 
which  will  be  included  in  the  final 
Surcharge  Policy. 

(2)  For  commercial  alternative  codes 
an  analysis  of  commercial  efficiency 
specifications  shall  be  provided.  An 
analysis  of  the  energy  used  by  building 
type  of  the  alternative  code  or  service 
requirement  shall  be  compared  to  the 
energy  used  by  building  type  if 
constructed  to  MCS  code  levels.  This 
analysis  should  employ  the  same 
building  types  as  those  to  be  used  in 
BPA's  commercial  code  equivalency 
determination  procedure  which  is 
currendy  in  development. 

c.  A  comparison  of  the  level  of 
residential  and/or  commercial  savings 
from  the  alternative  plan  to  savings  that 
would  have  been  achieved  if  the 
residential  and  commercial  MCS  had 
been  adopted.  Supporting  information 
shall  include: 

(1)  A  projection  of  the  total  number  of 
new  single-family  and  multi-family 
residential  structures  for  the  reporting 
period. 

(2)  A  projection  of  the  total  number  of 
new,  electrically  heated  single-family 
and  multi-family  residential  structures 
for  the  reporting  period. 

(3)  The  projected  number  of  square 
feet  of  new  commercial  floor  space  for 
the  reporting  period. 

(4)  The  climate  zone,  as  defined  by  the 
Council,  and 

(5)  The  customer's  projection  of  the 
savings  that  would  have  been  achieved 
by  the  MCS. 

d.  A  description  of  the  institutional 
mechanisms  and  timetable  by  which  the 
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alternative  code  or  service  requirement 
are  to  be  implemented  and  enforced. 

e.  A  description  of  the  differences 
between  the  alternative  code  and  the 
MCS  code  inchiding  changes  in 
language,  format,  and  any  omissions 
made. 

f.  A  statement  of  the  legal  authority 
which  permits  the  customer  or 
jurisdiction  to  adopt  and  enforce  the 
actions  taken.  The  statement  should 
address  the  potential  for  any  confiicts 
with  existing  State  statutes  or  local 
ordinances  which  may  either  prohibit  or 
limit  actions  taken.  The  statement 
should  also  identify  the  geographic  area 
to  which  the  alternative  code  or  service 
requirement  applies  in  relationship  to 
the  customer's  service  area. 

g.  A  statement  signed  by  an 
appropriate  official  certifying  that  such 
action  has  been  taken  and  the 
jurisdiction  intends  to  enforce  such 
action. 

h.  The  above  information  shall  be 
provided  for  the  20-year  period  during 
which  the  alternative  code  is  to  provide 
savings  comparable  to  the  MCS.  BR\ 
recognizes  that  forecasting  models  and 
methods  reflect  inherent  imprecisions; 
therefore,  the  following  levels  of 
tolerance  are  considered  acceptable 
when  comparing  savings  of  alternative 
codes  to  the  MCS: 

(1)  During  the  first  5  years  following 
implementation  of  the  alternative  code, 
projected  savings  may  not  vary  by  more 
than  10  percent  annually  from  projected 
MCS  savings  levels.  In  subsequent 
years,  alternative  code  savings  may  not 
vary  by  more  than  10  percent  of 
projected  MCS  savings  in  5-year 
increments  over  the  planning  period. 

(2)  Alternative  code  savings  shall  be 
projected  for  a  20-year  period.  In  the 
final  year,  savings  from  alternative 
codes  may  not  vary  by  more  than  5 
percent  of  the  total  cumulative, 
projected  MCS  savings. 

i.  The  information  above  must 
conform  to  the  requirements  set  forth  In 
section  II.A.5.g.h.i.j.  of  this  Appendix. 

j.  The  detail  of  the  above  information 
must  be  sufficient  to  allow  for 
independent  review  of  the  code  or 
service  requirement  and  the  resulting 
energy  savings. 

k.  Energy  performance  shall  be 
verified  through  the  use  of  BPA's 
residential  heat  loss  methodology  and 
code  equivalency  determination 
procedures,  and/or  the  Council's 
residential  and  commercial  heat  loss 
models. 

1.  The  level  of  savings  and 
performance  analyses  are  a  function  of 
the  changes  to  the  MCS  code.  Minor, 
non-substantive  changes  would  require 


less  formal  analysis  than  entirely  new 
code  language. 

4.  Any  customer  that  has  adopted  or 
intends  to  adopt  a  pre-approved 
alternative  plan  shall  provide  the 
Administrator  with  the  following 
information: 

a.  A  statement  that  the  customer's 
total  load  for  the  previous  year  is  less 
than  25  average  megawatts. 

b.  Proof  of  participation  in  or  intent  to 
participate  in  the  BPA/Utility  MCS 
Program.  If  the  customer  participates  in 
the  BPA/Utility  MCS  Program  the 
information  specified  in  seciton  II.A.2.b 
of  this  Appendix  shall  be  provided. 

c.  A  statement  identifying  both  the 
method  of  offering  and  the  amount  of 
the  financial  incentive  to  be  offered.  The 
total  incentive  offered  must  equate  to 
the  level  of  incentive  BPA  offers  to 
participants  in  the  Early  Adopter 
Program  for  the  performance  year  the 
pre-approved  alternative  plan  is 
implemented. 

d.  A  statement  signed  by  an 
appropriate  official  certifying  that  the 
customer  is  participating  in  or  intends  to 
participate  in  and  will  abide  by  the 
constractual  conditions  set  forth  in  the 
BPA/Utility  MCS  Program. 

5.  Any  customer  serving  a  jurisdiction 
that  has  adopted,  or  intends  to  adopt,  or 
any  customer  that  has  adopted,  or 
intends  to  adopt,  an  alternative  plan  not 
pre-approved  shall  provide  the 
Administrator  with  the  following 
information: 

a.  A  detailed  technical  analysis  of  the 
electric  energy  that  will  be  saved 
through  the  adoption  and 
implementation  of  the  residential  and/or 
conmiercial  alternative  plan.  Included  in 
the  analysis  should  be  the  following: 

(1)  A  detailed  description  of  the 
conservation  measures  that  will  be 
installed;  and 

(2)  Thermal  efficiency  specifications 
per  residential  building,  and/or  electric 
efficiency  specifications  per  commercial 
building; 

(3)  Measures  taken  to  protect 
residential  indoor  air  qualilty. 

b.  A  comparison  of  the  level  of  the 
residential  and/or  commercial  savings 
from  the  alternative  plan  to  savings  that 
would  have  been  achieved  if  the 
residential  and/or  commercial  MCS  had 
been  adopted.  Supporting  information 
shall  include: 

(1)  A  projection  of  the  total  number  of 
single-family  and  multi-family 
residential  structures  for  the  reporting 
period; 

(2)  A  projection  of  the  total  number  of 
new.  electrically  heated  single-family 
and  multi-family  residential  structures 
for  the  reporting  period; 


(3)  The  projected  number  of  square 
feet  of  new  commercial  floor  space  for 
the  reporting  period; 

(4)  The  climates  zone,  as  defined  by 
the  Council;  and 

(5)  The  customer's  projection  of  the 
savings  that  would  have  been  achieved 
by  the  MCS. 

c.  Residential  and/or  commercial 
program  marketing  plans  which  describe 
the  mechanisms  to  implement  the 
alternative  plan.  The  marketing  plans 
should  identify  projected  penetration 
rates  and  the  level  of  utility  payments  or 
other  activities  to  promote  residential 
and  commercial  MCS  level  construction. 

d.  Residential  and  commercial 
contingency  plans  to  be  implemented 
should  savings  equivalent  to  projected 
MCS  level  savings  not  be  achieved. 

e.  A  residential  and  commercial 
compliance  certification  strategy  such  as 
a  utility  inspection  to  assure  quality 
control  on  the  installation  of 
conservation  measures. 

f.  A  signed  statement  from  an 
appropriate  official  that  such  a  plan  has 
been,  or  will  be.  adopted  and 
implemented. 

g.  The  customer  must  provide 
evidence  that  the  savings  achieved 
through  the  alternative  plan: 

(1)  Do  not  displace  resources  in  the 
Council's  Energy  Plan;  and 

(2)  Can  be  expected  to  be  reliable  and 
available  for  the  same  or  longer  period 
of  time  as  those  of  the  MCS. 

h.  Where  the  above  information  is  not 
available,  or  is  in  doubt,  BPA  shall 
determine  the  level  of  savings  that 
would  have  occurred  had  the  MCS  been 
adopted  through  use  of  the  values 
included  in  the  Council's  surcharge 
methodology. 

i.  BPA  shall  determine,  in  consultation 
with  the  Council,  whether  the 
alternative  conservation  plan  of  a  utility 
or  jurisdiction  will  or  has  achieved 
savings  of  electricity  comparable  to 
those  that  would  have  been  achieved 
under  the  utility  programs  identified  in 
the  MCS. 

j.  At  any  time,  the  Administrator  may 
request  documentation  to  verify  that  the 
information  submitted  is  in  compliance 
with  this  policy. 

Appendix  2 

/.  Surcharge  for  Failure  To  Achieve  the 
MCS  Performance  Standards 

A.  A  10  percent  surcharge  will  be 
imposed  as  of  January  1, 1989  for  a 
period  of  1  year,  on  customers  which  did 
not  comply  with  the  residential 
minimum  performance  standard  for  the 
performance  year  beginning  2  years 
earlier.  The  residential  minimum 
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perfonnance  standard  for  1987  has  been 
established  by  the  Council  at  30  percent 
of  the  savings  available  from  full  MCS 
attainment.  Failure  to  achieve  this 
performance  standard  will  result  in  the 
imposition  of  a  10  percent  surcharge  on 
applicable  loads  effective  January  1. 

1989.  BPA  is  requesting  that  the 
residential  MCS  performance 
information  specified  in  section  n  of  this 
appendix  be  submitted  by  ]an2ur>'  1, 
198a 

B.  A 10  percent  surcharge  will  be 
imposed  as  of  January  1, 1990  for  a 
period  of  1  year,  on  customers  which  did 
not  comply  with  the  commercial 
minimum  performance  standard  for  the 
performance  year  beginning  2  years 
earlier.  The  commercial  minimum 
performance  standard  for  1988  will  be 
determined  by  BPA  and  announced 
prior  to  July  1. 1987.  Failure  to  achieve 
this  performance  standard  will  result  in 
the  imposition  of  a  10  percent  surcharge 
on  applicable  loads  effective  January  1, 

1990.  BPA  is  requesting  that  the 
commercial  MCS  performance 
information  specified  in  section  II  of  this 
appendix  be  submitted  by  January  1, 
1989. 

C.  In  no  event  will  a  utility  be 
surcharged  if  it  achieves  and  maintains, 
in  any  of  the  ways  identified  above,  a 
level  of  electrical  energy  savings 
equivalent  to  85  percent  of  those  which 
would  be  achieved  if  all  new  electrically 
heated  residences  and  all  new 
electrically  space  conditioned 
commercial  buildings  in  its  service 
territories  were  constructed  to  the  level 
of  the  MCS. 

D.  The  dates  for  the  above 
submissions  and  determinations 
represent  a  proposed  schedule.  BPA 
may  revise  this  schedule  should  these 
dates  be  found  to  be  inappropriate.  BPA 
will  provide  advance  notice  to 
customers  should  the  proposed  schedule 
be  revised. 

E.  For  purposes  of  determining 
compliance  with  this  Policy,  the  content 
of  customer  submissions  identified 
below  may  be  revised.  Should  BPA 
determine  that  its  data  needs  have 
changed.  BPA  will  provide  advance 
notice  to  customers  regarding  the 
content  of  utility  submissions. 

//.  Customer  Submissions  Necessary  To 
Determine  MCS  Performance  and 
Compliance  With  the  Surcharge  Policy 

A.  For  the  purpose  of  determining 
customer  compliance  with  this  policy, 
each  customer  shall  provide  the 
Administrator  with  the  following 
appropriate  information  pursuant  to  the 
schedule  identified  above.  Failure  to 
take  such  action  will  result  in  the 
imposition  of  a  10  percent  surcharge  on 


the  applicable  loads  of  non-complying 
customers. 

1.  Any  customer  serving  a  jurisdiction 
that  has  adopted,  or  any  customer  that 
has  adopted,  the  model  conservation 
standards  as  a  building  code  or  utility 
service  requirement  for  new  residential 
and  commercial  buildings  shall  provide 
the  Administrator  the  following 
information: 

a.  A  statement  of  the  previous  year's 
compliance  with  the  residential  and/or 
commercial  MCS  code  or  utility  service 
requirement  adopted. 

2.  Any  customer  that  adopts  and 
implements  the  MCS  as  the  Residential 
and/or  Commercial  BPA/Utility  MCS 
Program  shall  provide  the  Administrator 
the  following  information: 

a.  To  assess  residential  MCS  savings, 
calculate  performance  toward 
achievement  of  residential  MCS.  and 
develop  a  residential  equivalence 
standard,  each  customer  shall  submit 
the  following.  This  information  shall  be 
provided  for  single-family,  multi-family 
and  manufactured  homes:  (1)  Number  of 
electric  service  hookups;  (2)  number  of 
electric  service  hookups  with  electric 
space  heat;  (3)  number  of  electric 
service  hookups  with  electric  space  heat 
that  are  certified  Super  Good  Cents 
homes. 

b.  To  assess  commercial  savings, 
calculate  performance  toward 
achievement  of  commercial  MCS,  and 
develop  a  commercial  equivalence 
standard,  each  customer  shall  submit 
the  following: 

[This  information  shall  be  determined 
when  the  BPA/Utility  Commercial  MCS 
Program  is  finalized.] 

3.  Any  customer  serving  a  jurisdiction 
adopting  an  alternative  residential  and/ 
or  commercial  building  code  or  adopting 
a  utility  service  requirement  as  the 
equivalent  of  the  MCS  that  in  wording 
or  requirement  varies  from  code 
language  approved  by  the  Council  shall 
provide  the  Administrator  with  the 
following: 

a.  A  statement  of  the  previous  year's 
compliance  with  the  alternative 
residential  and/or  commercial  MCS 
•  code  or  utility  service  requirement 
adopted.  This  statement  should  include 
the  actual  amount  of  building  activity 
which  was  projected  in  the  previous 
year's  plan  to  implement  an  alternative 
code  (Appendix  1,  section  II.3.C.). 

4.  Any  customer  serving  a  jurisdiction 
that  has  adopted  or  any  customer  that 
has  adopted  a  pre-approved  alternative 
plan  shall  provide  the  Administrator 
with  the  following  information: 

a.  A  statement  that  the  total  load  for 
the  customer  was  not  in  excess  of  25 
average  megawatts  for  the  applicable 
performance  year. 


b.  Information  verifying  that  a  total 
financial  incentive  equal  to  the  incentive 
BPA  offers  to  participants  in  the  Early 
Adopter  Program  was  offered  by  the 
customer  during  the  applicable 
performance  year. 

c.  If  the  customer  is  participating  in 
the  BPA/Utility  MCS  Program,  the 
information  specified  in  section  II.A.2.a. 
of  this  Appendix  shall  be  provided. 

5.  Any  customer  serving  n  jurisdiction 
that  has  adopted  or  any  customer  that 
has  adopted  an  alternative  plan  shall 
provide  the  Administrator  with  the 
following  information: 

a.  Evidence  that  the  savings  achieved 
from  the  alternative  plan  for  the 
applicable  performance  year  met  or 
exceeded  the  annual  minimum 
performance  standard  and  equivalence 
standard. 

b.  A  statement  that  the  alternative 
plan  information  previously  provided 
pursuant  to  Appendix  1.  section  II.A.5. 
has  not  been  revised.  Any  revisions  to 
the  alternative  plan  will  require  that  the 
information  requested  in  Appendix  1, 
section  n.A.5.  be  provided  for  the 
revised  alternative  plan. 

(PR  Doc.  86-14305  Filed  6-24-86;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER86-S35-000  et  aL] 

Electric  Rate  and  Corporate 
Regulation  Filings;  Boston  Edison  Ca 
etal. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Boston  Edison  Company 

[Docket  No.  ER86-535-000] 
June  19, 1986. 

Take  notice  that  on  June  13, 1986, 
Boston  Edison  Company  (Edison) 
tendered  for  filing  a  supplemental 
Exhibit  A  to  a  Service  Agreement  for 
Braintree  Electric  Light  Department 
(Braintree),  under  its  FERC  Electric 
Tariff,  Original  Volume  No.  III.  Non- 
Firm  Transmission  Service  (the  Tariff). 
The  Exhibit  A  specifies  the  amount  and 
duration  of  transmission  service 
required  by  Braintree  under  the  Tariff. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Exhibit  A  to  become  effect  as 
of  the  commencement  date  of  the 
transaction  to  which  it  relates,  June  1, 
1986. 

Edison  states  that  it  has  served  the 
filing  on  Cambridge  Electric  Light 
Company  and  the  Massachusetts 
Department  of  Public  Utilities. 
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Comment  date:  July  2, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Centel  Corporation 

[Docket  No.  ER86-539-O00) 
June  19. 1986 

Take  notice  that  on  June  6, 1986, 
Centel  Corporation  (Centel)  tendered  for 
filing  Appendix  No.  1  to  Service 
Schedule  P  (Participation  Power 
Service),  as  a  part  of  the  Electric 
Interconnecton  and  Interchange 
Agreement  dated  June  27, 1983  between 
Centel  Corporation,  formerly  Western 
Light  &  Telephone  Company,  Inc.,  and 
Midwest  Energy,  Inc.,  formerly  Central 
Kansas  Electric  Cooperative,  Inc.  Centel 
states  that  this  Appendix  contains  the 
rate  determination  calculations  for  the 
contract  year  beginning  June  1, 1986  and 
ending  May  31, 1987. 

Comment  date:  July  2, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Connecticut  Light  and  Power 
Company 

[Docket  No.  ER86-537-000) 
June  19. 1986. 

Take  notice  that  on  June  13, 1986,  The 
Connecticut  Light  and  Power  Company 
(CLAP)  tendered  for  filing  a  proposed 
rate  schedule  with  respect  to  a 
Transmission  Agreement  dated 
December  15, 1985  between  (1)  CL&P 
and  Western  Massachusetts  Electric 
Company  (WMECO,  and  together  with 
CL&P,  the  NU  Companies)  and  (2) 
Montaup  Electric  Company  (Montaup). 

CL&P  states  that  the  Transmission 
Agreement  provides  for  transmission 
services  to  Montaup  for  the  wheeling  of 
their  entitlements  in  generating  units 
from  the  Connecticut  Municipal  Electric 
Energy  Cooperative  during  the  period 
from  December  15, 1985  until  30  days 
notice  of  termination.  The  transmission 
charge  rate  is  a  weekly  rate  equal  to 
one-fifty-second  of  the  estimated  annual 
average  cost  of  transmission  service  on 
the  electric  transmission  system  of  the 
NU  Companies  determined  in 
accordance  with  Appendix  A  and 
Exhibits  I,  II  and  III  thereto,  of  the 
Transmission  Agreement.  The  weekly 
transmission  charge  is  determined  by 
the  product  of  (i)  the  transmission 
charge  rate  ($/kW-Week).  and  (ii)  the 
number  of  kilowatts  of  capacity 
Montaup  is  entitled  to  receive  pursuant 
to  the  Tramsmission  Agreement. 

CL&P  requests  that  the  Conunission 
waive  its  standard  notice  period  and 
permit  the  Transmission  Agreement  to 
become  effective  as  of  December  15, 
1985.  WMECO  has  filed  a  certificate  of 
concurrence  in  this  docket.  CL&P  states 


that  copies  of  this  rate  schedule  have 
been  mailed  or  delivered  to  CL&P, 
WMECO,  and  Montaup  (Lincoln,  RI). 
CL&P  further  states  that  the  filing  is  in 
accordance  with  Secton  35  of  the 
Commission's  Regulations. 

Comment  date:  July  2, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

The  Connecticut  Light  and  Power 
Company  et  al. 

[Docket  No.  ER86-538-0(X)] 
June  19, 1986. 

Take  notice  that  on  June  13, 1986,  the 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  pertaining  to  a  Northfield 
Mountain  Purchase  Agreement  between 
the  Connecticut  Light  and  Power 
Company,  Western  Massachusetts 
Electric  Company  ((WMECO)  and 
together  with  CL&P,  the  Licensees)  and 
North  Attieborough  Electric  Department 
(the  Department)  dated  as  of  May  1, 
1986. 

CL&P  states  that  the  Purchase 
Agreement  provides  for  a  sale  to  the 
Department  of  a  specified  percentage  of 
capacity  and  related  pondage  from  the 
Licensees'  Northfield  Mountain  Pumped 
Storage  Hydro  Electric  Project  (Project) 
together  with  related  transmission 
service  during  the  period  May  1, 1986  to 
October  31. 1990.  CL&P  requests  that  the 
Commission  waive  its  standards  notice 
period  and  permit  the  rate  schedule  to 
become  effective  on  May  1, 1986.  CL&P 
states  that  this  Agreement  supercedes  a 
prior  Northfield  Mountain  Purchase 
Agreement,  CL&P  Rate  Schedule  FERC 
No.  308.  WMECO  Rate  Schedule  FERC 
No.  248.  The  Prior  Northfield  Mountain 
Purchase  Agreement  terminates  by  its 
own  terms  of  April  30. 1986. 

CL&P  states  that  the  capacity  charge 
rate  for  the  Project  is  a  rate  determined 
on  a  cost-of-service  basis  for  the  entire 
Project.  CL&P  states  that  the  services  to 
be  provided  under  the  Purchase 
Agreement  rate  are  the  same  as  services 
provided  by  the  Licensees  relating  to  a 
sale  of  capacity  from  the  Project  to 
North  Attieborough  Electric  Department 
pursuant  to  a  rate  schedule  dated  as  of 
November  30. 1983.  (Rate  Schedule 
FERC  Nos.  CL&P  308  and  WMECO  246). 
CL&P  further  states  that  the  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations.  WMECO  has 
filed  a  Certificate  of  Concurrence  in  this 
docket. 

Comment  date:  July  2, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Dayton  Power  and  Light  Company 

[Docket  No.  ER86-534-000] 
June  19, 1986. 

Take  notice  tiiat  on  June  12, 1986.  The 
Dayton  Power  and  Light  Company 
(DP&L)  tendered  for  filing  an  executed 
Purchase  and  Resale  Agreement 
(Agreement)  between  DP&L  and  the 
Village  of  New  Bremen  (New  Bremen), 
Ohio. 

The  proposed  Agreement  allows  New 
Bremen  to  purchase  energy 
requirements  from  third  parties  who  will 
use  existing  Interconnection  Agreement 
Rate  schedules  to  deliver  the  energy 
requirements  to  DP&L  for  delivery  to 
New  Bremen. 

Comment  date:  July  2, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Illinois  Power  Company 

(Docket  No.  ER86-54O-00OJ 
lune  19. 1986. 

Take  notice  that  on  June  13. 1986. 
Illinois  Power  Company  ("the 
Company")  tendered  for  filing  the  Power 
Coordination  Agreement  between 
Illinois  Power  Company  and  Illinois 
Municipal  Electric  Agency,  dated  June  2, 
1986  ("Power  Coordination 
Agreement"). 

The  Company  states  that  the  Power 
Coordination  Agreement  provides  for  a 
hybrid  of  services,  consisting  of  partial 
requirements  services,  interchange 
services,  and  wheeling  services.  The 
Power  Coordination  Agreement  will 
supersede  and  replace  agreements  for 
purchase  of  power  currently  in  effect 
between  the  Company  and  nine  partial 
requirements  customers  and  two  full 
requirements  customers. 

The  Company  with  the  concurrence  of 
the  Illinois  Municipal  Electric  Agency 
requests  that  the  Commission  grant  a 
waiver  of  its  notice  requirement 
pursuant  to  §  35.11  of  the  Commission's 
regulations  and  allow  the  filing  to 
become  effective  on  July  1. 1986.  without 
suspension  to  achieve  the  effective  date 
provided  in  the  Power  Coordination 
Agreement. 

Copies  of  this  filing  were  served  upon 
the  Illinois  Municipal  Electric  Agency 
and  the  Illinois  Commerce  Commission. 

Comment  date:  July  2. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Montana  Power  Company 

[Docket  No.  ER86-527-000J 
June  19, 1986. 

Take  notice  that  on  June  13. 1986.  The 
Montana  Power  Company  ("Montana") 
tendered  for  filing  a  revised  Appendix  I 
as  required  by  Exhibit  C  for  retail  sales 
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in  acoordance  with  the  provJBions  of  the 
Residential  Purchase  and  Sale 
Agreement  ("Agreement")  between 
Montana  and  the  Bonneville  Power 
Administration  ("BPA"). 

The  Agreement  was  entered  into 
pursuant  to  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act,  Pub.  L  96-501.  The 
Agreement  provides  for  the  exchange  of 
electric  power  between  Montana  and 
BPA  for  the  benefit  of  Montana's 
residential  and  farm  customers. 

Montana  reqtjests  an  effective  date  of 
August  29. 1985  and,  therefore,  requests 
waiver  of  the  Ck)nHnission's  notice 
requirements. 

A  copy  of  the  filing  was  served  upron 
BPA. 

Commeat  date:  July  2. 1966,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Montana  Power  Company 

(Docket  No.  ER88-536-000] 

lune  19. 1986. 

Take  notice  that  on  June  13, 1986,  The 
Montana  Power  Company  (MPC) 
tendered  for  filing  Transfer  Agreements 
between  MPC  and  the  Bonneville  Power 
Administration  (BPA).  pursuant  to 
which  MPC  transfers  energy  generated 
by  BPA  to  Vigilante  Electric 
Cooperative.  Inc.;  Missoula  Electric 
Cooperative,  Inc.;  Northern  Lights,  Inc.; 
and  Ravalli  County  Electric 
Cooperative.  Inc. 

MPC  states  that  the  parties  previously 
agreed  to  initiate  transfer  service 
pursaant  to  cost-based  rates  approved 
by  the  FERC  as  of  July  1, 1985,  but  that 
they  were  unable  to  complete 
negotiation  of  the  necessary  agreements 
by  that  time.  MPC  has  therefore 
requested  waiver  of  the  Commission's 
regulations  in  order  to  permit  each  of  the 
filed  agreements  to  become  effective  as 
of  that  date. 

Comment  date:  July  2, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Curtis/Palmer  Hydroelectric  Company 


[Docket  No.  ER86-543-0001 
June  20. 1988. 

Take  notice  that  on  June  16, 1986. 
Curtis/Palmer  Hydroelectric  Company 
("Curtis/Palmer")  tendered  for  filing  a 
power  sale  contract  between  Curtis/ 
Palmer  and  Niagara  Mohawk  Power 
Corporation  ("Niagara  Mohawk ") 
pursuant  to  which  Curtis/Palmer  will,  on 
or  about  October  1, 1986,  commence 
selling  power  and  energy  to  Niagara 
Mohawk  from  a  qualifying  small  power 
production  facility  with  a  rated  capacity 


greater  than  30  MW  and  less  than  80 
MW.  Curtis/Payner  requests  an 
effecUve  date  of  October  1, 1986  for  its 
filing  and  also  requests  waiver  of 
certain  Comnissioa  requirements  for 
rate  filings.  Curtis/ Palmer  also  requesU 
waiver  of  certain  Commission 
reqairements  with  regard  to  accounting, 
property  dispositions  and 
consolidations,  issuance  of  securities 
and  assumptions  of  liabilities,  and 
interlocking  director  positions. 

Comment  date;  July  2. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Duke  Power  Company 

(Docket  No.  ER88-S44-000J 
June  2D,  1988. 

Take  notice  that  on  June  16. 1986, 
Duke  Poww  Company  (Duke)  tendered 
for  filing  a  revision  to  its  Interdiange 
Agreement  vritfa  the  South  Carolina 
Public  Service  Authority  (Santee 
Cooper).  The  revision  is  in  the  form  of  a 
new  Service  Schedule  F— 1986,  dated 
February  21, 1986,  which  provides  for 
the  wheeling  (rf  power  and  energy  from 
the  Southeastern  Power 
Administration's  Richard  B.  Russell 
Project  to  the  Duke  system. 

Duke  requests  an  effective  date  of 
February  21, 1988.  Copies  of  this  filing 
were  served  on  the  North  Carolina 
Utilities  Commission  and  the  South 
Carolina  Pubbc  Service  Commission. 

Comment  date:  July  2. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Holyoke  Power  and  Electric 
Company 

[Docket  No.  ER86-M1-0001 

June  20. 1986. 

Take  notice  that  on  June  16, 1986, 
Holyoke  Power  and  Electric  Company 
( "HP&E")  tendered  for  filing  Rider  B,  to 
the  Full  Requirements  Rate  F-1  (HP&Es 
FERC  Rate  Schedule  1)  ("Rate  F-1")  for 
firm  wholesale  electric  provided  by 
HP&E  to  the  Town  of  South  Hadley. 
Massachusetts  (the  "Buyer"). 

HP&E  states  that  Rider  B  provides  a 
mechanism  to  be  incorporated  in  Rate 
F-1  which  facilititates  billing  for  the 
delivery  to  the  Buyer  of  the  Buyer's 
entidement{s)  in  the  output  of  the  New 
York  Power  Authority's  power  projects. 
Rider  B  establishes  a  mechanism  by 
which  the  the  Buyer  obtains  an 
entitlement(s)  in  power  projects  of  the 
New  York  Power  Authority,  assigns  the 
power  to  the  Company  for  delivery 
across  the  transmission  and  distribution 
system  of  the  Northeast  Utilities 
operating  companies  and  credits  the 


value  of  such  power  against  bills 
rendered  under  the  Company's  Rate  F-1. 

HP&E  and  the  Buyer  propose  to  make 
Rider  B  to  Rate  F-1  effecUve  as  of  July  1, 
1985  in  conjunction  with  the 
commencement  of  the  power  flow  from 
entitlements  in  the  New  York  Power 
Authority  power  projects.  In  order  to 
accomplish  this  effective  date,  HP&E 
has  requested  a  waiver  of  the  prior 
notice  requirement  of  the  Commission's 
Regulations. 

Comment  date:  July  2, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Public  Service  Company  of  Colorado 

[Docket  No.  EK86-406-000) 
June  20. 1986. 

Take  notice  that  on  June  6, 1988, 
Public  Service  Company  of  Colorado 
(Public  Service)  tendered  for  filing  an 
Amendment  to  its  Non-Firm  Energy 
Agreement  (Agreement)  between  Public 
Service  and  the  City  of  Colorado 
Springs,  Colorado  (Colorado  Springs). 

Public  Service  states  that  the 
Amendment  provides  for  the  rates  to  be 
assessed  for  the  non-firm  sale  and 
purchase  of  electric  energy  between 
Public  Service  and  Colorado  Springs. 

Public  Service  states  that  copies  of  the 
filing  were  served  upon  all  parties  to  the 
Agreement  and  affected  state 
commissions. 

Comment  date:  July  2, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  United  States  Department  of 
Energy — Bonneyville  Power 
Administration 

[Docket  No.  EF86-2051-000) 
June  20. 1986. 

Take  notice  that  on  June  16, 1986,  the 
United  States  Department  of  Energy, 
Bonneville  Power  Administration  (BPA) 
tendered  for  filing  in  the  above- 
captioned  docket  a  proposed  rate  for 
Firm  Displacement  (FD)  power  sales. 
The  proposal  follows  the  conclusion  of 
BPA  proceedings  under  section  7(i)  of 
the  Northwest  Power  Act,  16  U.S.C. 
839e(i).  The  proposed  FD-85  rate  has 
been  designed  to  assist  BPA  in 
marketing  its  surplus  firm  power.  The 
rate  applies  to  long-term  sales  of  BPA's 
surplus  firm  power  to  Pacific  Northwest 
(PNW)  utilities.  PNW  utilities  would  use 
the  power  purchased  from  BPA  to  serve 
their  regional  (PNW)  load  and  would 
make  a  sale  of  their  displaced  resources 
to  the  Pacific  Southwest. 

Under  the  proposal,  the  FD-85 
demand  charge  is  $4.74  per  kW-month 
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for  load  factors  greater  than  or  equal  to 
55  percent.  For  load  factors  below  55 
percent,  the  demand  charge  increases 
$.017  per  kW-month  for  each  one 
percent  reduction  in  load  factor.  The 
energy  charge  is  22.2  mills  per  kWh.  The 
demand  charge  for  naked  capacity  is 
$5.69  per  kW-month.  The  rate  also 
contains  extended  peaking  surcharges, 
energy  return  surcharges,  and  provisions 
for  partial  year  service  and  resource 
sales.  All  rate  components  and 
surcharges  are  escalated  at  the  rate  of 
increase  in  BPA's  Priority  Firm  rate 
multiplied  by  a  factor  of  1.02 
compounded  annually. 

BPA  has  requested  final  confirmation 
and  approval  of  the  proposed  FD-85  rate 
effective  December  16, 1986.  The 
proposed  rate  is  to  be  effective  until 
September  1,  2006. 

Comment  date:  July  2. 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-14351  Filed  6-24-86;  8:45  am) 
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[Docket  No*.  QF8»-76S-000,  et  aL) 

The  Dexter  Corp,  et  al^  SmaH  Power 
Production  and  Cogeneration 
Facilities;  Qualifying  Status;  Certificate 
Applications,  etc 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Dexter  Corp. 

(Docket  No.  QF86-765-000J 
June  17. 1986. 

On  May  27, 1986,  The  Dexter 
Corporation  (Applicant),  of  One  Elm 
Street,  Windsor  Locks,  Connecticut. 
06096,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Windsor 
Locks.  Connecticut.  The  facility  will 
consist  of  a  combustion  turbine 
generating  unit,  a  waste  heat  recovery 
steam  boiler,  and  an  extraction/ 
condensing  steam  turbine  generating 
unit.  Steam  and  hot  water  produced  by 
the  facility  will  be  used  by  the  C.H. 
Dexter  Division  of  the  The  Dexter 
Corporation  for  process  requirements. 
The  net  electric  power  production 
capacity  of  the  facility  will  be  52  MW. 
The  primary  energy  source  will  be 
natural  gas.  The  installation  of  the 
facility  will  begin  in  early  1987. 

2.  North  Jersey  Energy  Associates,  a 
New  Jersey  Limited  Partnership 

[Docket  No.  QF88-789-000]  — 

June  17, 1986. 

On  June  6, 1986,  North  Jersey  Energy 
Associates,  a  New  Jersey  Limited 
Partnership  (Applicant),  of  87  Elm 
Sti^et,  Cohasset,  Massachusetts  02025, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifiying 
cogeneration  facility  pursuant  to 
5  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogenaration 
facility  will  be  located  in  Sayerville, 
.  New  Jersey.  The  facility  will  consist  of 
two  combustion  tiu-bine  generating 
units,  two  waste  heat  recovery  steam 
generators,  and  one  steam  turbine 
generating  unit.  Steam  produced  by  the 
facility  will  be  utilized  in  the  cooling 
process  of  the  cold  storage  facility, 
heating  and  cooling  applications  of  new 
industiy  that  will  be  located  nearby  the 
facility.  The  electiic  power  production 
capacity  of  the  facility  will  be  125  MW. 
The  primary  energy  sources  will  be  coal 
and  natural  gas.  The  installation  of  the 
facility  will  begin  on  April  1, 1988. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  a  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 


Secretary. 

(FR  Doc.  86-14353  Filed  6-24-86;  8:45  am) 

BIUJNQ  CODE  6717-01-M 


[Docket  No.  G-6043-001  et  at.] 

BHP  Petroleum  Co.  Inc.  (formerly 
Monsanto  Oil  Co.);  Corporate  Nante 
Change 

June  23, 1986. 

Take  notice  that  on  June  10, 1986.  BHP 
Petroleum  Company  Inc.  (BHP  PC), 
formerly  Monsanto  Oil  Company 
(Monsanto),  of  1300  Post  Oak  Tower, 
5051  Westheimer.  Houston,  Texas  77056, 
filed  a  petition  for  an  order  amending, 
changing  and  revising  prior  orders  and 
records  of  the  Commission  to  reflect  the 
change  of  corporate  name  of  Monsanto 
Oil  Company  to  "BHP  Petroleum 
Company  Inc."  and  for  the  redesignation 
of  rate  schedules,  all  as  more  fully 
shown  on  the  attached  Exhibit  "A", 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Effective  April  1, 1986,  the  corporate 
name  of  Monsanto  was  authorized  to  be 
changed  to  "BHP  Peti-oleum  Company 
Inc."  by  Certificate  of  Amendment  of 
Certificate  of  Incorporation  of 
Monsanto,  which  was  filed  on  March  31, 
1986,  with  the  Office  of  Secretary  of 
State,  State  of  Delaware. 

Notice  is  hereby  given  that  all  the 
certificates  and  rate  schedules  as  listed 
in  the  attached  Exhibit  "A"  are  hereby 
redesignated  to  reflect  the  corporate 
name  change  from  Monsanto  Oil 
Company  to  BHP  Petroleum  Company 
Inc. 

Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-14353  Filed  6-24-fl6;  8.45  amj 
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EXMBir  A.— CCWTIHCATES  OF  PUBUC  CONVENIENCE  AND  NECESSITY  AND  GA8  RATE  SCHEDULES  TO  BE  REOESKSNATEO 


>  Ol  Corapantr  (Opmftar)  •(  ri  ■ 
I  Oi  Ooavanir 


G-14717.. 

&-147W. 

G-IS290 

Q-ITZaO 

G-1T519 

G-1796e 

G-1S374 

G-186B6 

G-1996S 

G-15318 

061-27 

061-84 _.. 

061-604 

CI61-713 „ 

061-1778 

061-1777 

062-131 

062-347 

063-25 

0-0357 

Q-S3S8 

6-S3S6 — 

G-a353 

G-93S4 _... 

G-awi ._ 

060-858 -. 

CI64-767 

064-1382 

065-531 

0166-525 

066-491 

067-123 

Cie7-2« 


067-«y 

067-1079 

0)67-1160 

068-516 

068-187 

069-606 _ 

069-851 

06ft-«89 

O6»-10W 

070-932 

0172-158 

072-341 

OTI-aSI 

072-844 

Ci73-3CS 

073-919 

07S-86 

075-167  _ 

075-358.- 

075-495 

075-552 

075-543 

075-632 

Q75413 

a7S.«38. 

cm-mr  — 
076-4 

CI7»-7 

076-251 

0178-388 

076-566 

077-33 

077-218 

077-146 

077-309 

077-524 

077-574 

0177-596 

077-623 

CI77-801  

07&-154 

078-338 


CM  ConvOTir  fOpvakx)  ai  it - 

Oil  Oompm*f 

lilDna»<o  Oil  Company 

Mun— mo  Oi  Company 

Monnnto  Oil  Company 

Monaamo  Oi  Compaiy — r 

Monaanto  Oi  Company 

Monaanto  Oi  Company 

Monaamn  CM  Company 

Monsanto  01  Company.. 
Monaanto  Oi  Coapany- 
Monaamo  Oi  Company. 
Monaanto  Oi  ComfMny.. 


Monaanto  Oi  Company  (Oparator)  M  al 

MomaMo  OI  Compaty 

Monaanto  Oi  ComiMny 

Monsaato  Oi  Company 

Monsanto  Oi  Company 

Monaanto  Oi  Company  al  aL 

Monsanto  Oi  Company  a(  al.. 
Monsanto  CM  Company  al  al.. 
Monsanto  Oi  Company  a«  al- 
Monaanto  Oi  Company  al  al.. 
MaMwao  Oi  Conpany  at  ^ 


FPC 
QRS 

Na 


Monaanto  Oi  Company  al  H  (OpankiO  ...__ 

Monaanto  Oi  Company _ 

Monaanto  Oi  Company  (Oparator)  at  al 

Monaanto  Oi  Company  ^Opmw»Ol)  at  al 

Mmiaai'ito  Oi  Company ^ — 

Mansanto  CM  Company.. 


Mons«ito  Oi  Company  (OpaatoO  al  m .. 
Monavao  CM  Company  (Oparator)  al  K . 


Manaanto  01  Company 

Manaanto  Oi  Company 

Monaanto  Oi  Company 

Manaanto  0*  Coaipanr  (Opanlor)  al  ri . 
Monsanto  Oi  Company.. 


Monsanto  Oi  Company 

Monaanto  Oi  Company 

Monaanto  Oi  Company  at  A. 


Monsanto  Oi  Company.— — 

Munaanto  0»  Company  (Oparator*  Agam)  at  al- 

Monaanto  Oi  Company 

Monsanto  OH  Company.. 
Monaanto  Oi  Company- 
Monsanto  Oi  Company. 
Monaanto  Oi  Company.. 


Monsanto  Oi  Company. 

Manaanto  Oi  Comparv 

Monaanto  Oi  Company 

Monsanto  Oi  Company.- 

Monsanto  Oi  Company  (Operator)  at  al  — 
Morisanto  Oi  Company  (Opwslof)  m  al  .... 
Monsanto  Oi  Company  (Operator*  SI  al  — 

Monsanto  Oi  Company  (Oparator)  at  al 

Monaanto  Oi  Company  (Opealor)  at  al— . 

Monsanto  Oi  Compaiqr 

Monsanto  CM  Company 

Monsanto  Oi  Company. 
Monsanto  Oi  Company- 


Moosarrto  Oi  Company. _ 

Manaanto  Oi  Company 

Monaanto  Oi  Company  (Oparalor)  al  al.. 
Monsanto  CM  Company.. 


Monsanto  Oi  Company  (Oparator)  at  al 

Mortsanto  Oil  Compaay 

Monsanto  Oi  Company  (Oparator)  al  al 

Monsar<to  Oi  Company - 

Monaanto  Oi  Company : — 

Monsanto  Oi  Company 

Monsamo  Oi  Company 

Monsanto  Oil  Company  ((3parator)  at  al 

Monsanto  Oi  Company - 

Monsanto  CM  Company. — - 

Monawito  Oi  Company 


Qaa  purctiaaar 


1 

> 

3 

5 

9 
t1 
U 
U 
M 
18 
23 
25 
28 
27 
29 

ao 

31 
32 
34 

35 
37 
39 
40 
41 
42 
43 
48 
49 
SO 
51 
55 
64 
65 
86 
68 
70 
71 
75 
76 
78 
81 
82 
83 
84 
85 


89 

91 
«2 
93 
94 
95 
96 
97 
98 

too 

101 
102 
103 
104 
167 
110 
111 
112 
113 
114 
115 

lie 

117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 
135 
136 


Corp.. 
Corp... 


Ri«ar  Transmiiiion  Corp.. 
a  Paao  Natinl  Oas  Co -. 


AiWa  Bnmgt  naaoirraa . 
B  Paao  Natural  Gas  Co.. 


Qas  Ca. 

Ca._ 


Colorada  Intarstaie  Gas  Ca. 

Nor«iam  Natural  Gas  Co 

Mountain  Fual  Siavly  Ca — 

El  Paae  Natural  Gaa  Co 

Northam  Natural  Gas  Ca — 


Norinam  Natural  (aas  Ca.. 

Co _. 


Unilad  Gas  Pipelww  Co.- 
E1  Paso  Natural  Gas  Co.. 


El  Paao  Natural  Gas  Co -. 

Southam  Uraon  GattMnng  Co.— 

Nontwm  Natural  Gas  Co 

Tianaweslaiii  Pipaline.  Co 

Taaaa  Gas  Transmnson  Co 

Tranaiwaatem  Pywline  Co — 

Texas  Gas  Transm.sston  Co 

Tianeoaalam  Pipeline  Co. — 

Nartliam  Natural  Gas  Co 

Northern  Natural  Qas  Co 

a  Paso  Natural  Gas  Co 

B  Paao  Natml  Gas  Co. 


Nontiem  Natural  Gas  Co 

Natural  Gas  Pipeline  Co  ol  America.. 
Natural  (Bas  Pipeline  Co  o<  Amanca ., 
Tiaraconanental  Gas  P^ieline  Ca  — 

Tannessee  Gas  Transmission  Co 

Tannaaaae  Gas  Transmoaaon  Co 

UnMad  Gas  Pipeline  Co 

Souttwm  Natural  Gas  Ca 

Northern  Natural  Gaa  Co 

Lone  Star  Gas  Co.. 


Natural  Gas  Pipekna  Co.  ol  America.. 
Natural  Gas  Pipeline  Co.  ol  Amenca .. 

Taaas  Gas  Transmission  (^ 

El  Paso  Natural  Gas  Co 

ArtUa  Energy  Resources. 


Panhandto  Eastern  Pipeline  Ca . 

Transuveslem  Pipeline  Co 

Ttanswestem  Pipeline  Co — 

AiMa  Energy  Resoorcaa 

Tranawosiem  Pipeline  Co.— «.— 

Transweslem  Pipeline  Co . 

Transwestem  Pipeline  Co. . 


Natural  Gas  Apehna  Ck>.  olAniarica. 

Aflila  Energy  Resourcaa. 

Arkansas  OKiahoma  Gas  Corp. — 

ANR  Pipeline  Co 

Northern  Natural  Gas  Co _ — 


Northwest  Central  Pveine  Corp- 
TranMieatem  Pipalma  Ca ... 

Tramdme  Gas  Co 

Transwestem  Pipeline  Co. ... 
Northwest  Central  Pipeline .. 
Transwestem  Pipeline  Co. .. 

Umtad  Gas  Pipeline  Co 

United  Gas  Pipline  Co. . 


Colorado  interstate  Gas  Co 

Transweatem  Pipeline  Co 

K-N  Energy.  Inc -. 

Transwestem  Pipeline  Co 

Transwestem  P^jeline  Co _ 

Transwestem  Pipahne  Co 

(kilorado  Interstate  Gas  Co. 


Ttanswestem  Pipeline  Co. .. 
B  Paso  HatxMBl  Gas  Co.. 


Texas  Eastern  Transmoawn  Ca. 

Transwestem  Pipeline  Co 

Tranawestam  Pipeline  Co 

Northern  Natural  Gas  Co — 

Transwestem  Pipeline  Oo — -. 

K-N  Energy,  Inc — — 

Transwestom  Pipalina  Co. — 

El  Paao  Natural  Gas  Ca 

Transwestem  Ptpeiine  Co — ™-.. 

Transwestem  Pipeline  Co. 

El  Paso  Natural  Gas  Ca. 


Location  ol  sales  County 
(PanaH)  Stale 


LA 

RicNaiKl  LA 
Lincoln.  LA 
Awdiawa.  TX 
ijDcoln,  LA 


Lincoln.  LA 
CpaohalLTX 
aMMNa.  LA 
Victona.TX 

OK 

KS  •     t 

MoNaLCO 
San  Juan.  NM 

OK 

OK 
Seavar.  OK 
Biamile.  LA 
San  Juan.  NM 
San  Juan.  NM 
San  Juan.  NM 
Rebatls.  TX 
Reewas.  TX 
OuadhHa.  LA 
Hanalord.TX 
Uraon  8  CXjachita.  LA 
OdiWree.  TX 
Hanaford  8  Ochitree  TX 
Baavar.  OK 
San  Juan.  NM 
Montezuma.  CO 
Beaver.  OK 

Brooks  a  Jim  Walls.  TX 
Btazona&  Matagorda  TX 
BRtoks  8  Jim  WeHs,  TX 
ViCtona.TX 
Cotorado.  TX 
Lamar  8  Marxm.  MS 
St.  Mary.  LA 

BOflVST,  OK 

McOwi.  OK 

Eddy.  NM 

Eddy.  NM 

Ouacl«ta.LA 

San  Juan.  LIT 

LaFlora.    Haskell,    Pittstxjrg. 

OK 
MtaO*.OK 
HanipNN,  TX 

TX 
AR 

TX 
Eddy.  NM 
Ochitree.  TX 
Brazona  8  Matagorda  TX 
.  Ijaf  lore,  OK 
LeRore.  OK 
Mator,  OK 
Pacos.  TX 
HempMI.  TX 
Woo<«ward.Ok 
OeWitlTX 

Hcmpral.  TX 
Winkler.  TX 

Bienvile.  LA 

Fremont  &  Natrona.  WY 

Dewey.  OK 

fremomk  Natrona.  WY 

Dowoy,  UK 

tUNnWar.  TX 

Eddy,  NM 


Transwestem  Pipeline  Co 

Texas  Eastern  Transirassnn  Ga.. 
Northem  Natural  Gas  Co 


Fremont  A  Natrona.  WY 

Eddy.  NM 

Eddy.  NM 

DeWitt.  TX 

Haraphil.  TX 

Eddy,  NM 

Ward.  TX 

Eddy,  NM 

Fremont  ft  Natrona.  WY 

WiMUar.  TX 

Eddy,  NM 

Eddy.  NM 

EMy.  NM 

Eddy.  NM 

Winkler,  TX 

Lmcotn,  LA 

Lea.  NM 
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Exhibit  A.— Cebtotcaths  of  Public  Convenience  and  Necessity  and  Gas  Rate  Schedules  To  Be  Redesignated— Contowed 


Certificate 
Docket  No 


Dosiofwtton 

FPC 
QRS 
Na 

137 

140 

141 

142 

143 

^ „. 

144 

145 



«.„^ „,„,«,.„. .«..™.« 

146 

(aas  pirchaaar 


Locaao.i  ol  I 


I  Ooor^ 


0176-589 

CI79-547 

079-656 

CI78-757    

0181-387 

081-487 _ 

0182-414 

085-611 


Monaanto  Oi  Company 

Monaanto  Oi  Company 

Monsanto  Oi  Company. 

Monaantn  Oi  Company 
Monsanto  Oi  Company. 
Manaanto  CM  Company. 
Monaanto  CM  Company. 
Manaanto  Oi  Comiiany. 


Northem  Natural  Gas  Co 

Cului»Ml)ia  Gat  Trarsmnaion  CD. 

CokmaM  Gas  Tranannaaion  Ca 

Fl  Pimo  Natural  (i»«  Co 

ponnwaai  \.<erini  i^pwiv  \At.  i 

Colorado  Matalata  G«  Co 

Natural  Gas  P<>eliw  Co.  ol  Amanca.. 
K-N  Enargy,  Inc 


TX 
QaNaaton    Araa,    Ofh^iora, 
TX 

CM  laMDiv    Acaa.    OHahora 

TX 
Erirty  MM 
Logan.  OK 
Laa.NM 
WanLTX 
Framoia  ft  Natrooa.  IVY 


(FR  Doc.  88-14354  Filed  B-24-S8;  8.45  amj 

BILUNG  CODE  S717-01-M 


(Docket  No.  EF86-2041-O01] 

Bonneville  Power  Administration; 
Request  for  Conflrmation  and 
Approval  of  Proposed  Variable 
Industrial  Power  Rat* 

|une  17. 1966. 

Take  notice  that  on  June  16. 1986,  the 
Bonneville  Power  Administration  (BPA) 
of  the  United  States  Department  of 
Energy  tendered  for  filing  a  proposed 
Variable  Industrial  Power  rate  schedule, 
identified  as  the  VI-86  rate  schedule. 
BPA  requests  confirmation  and  approval 
of  this  rate  pursuant  to  section  7(a)(2)  of 
the  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act).  18  U.S.C. 
839e(a)t2),  and  the  Commission's  rules 
for  the  confirmation  and  approval  of 
rates  for  Federal  power  mariceting 
agencies  18  CFR  300.  BPA  proposes  that 
its  VI-8C  rate  schedule  be  effective  on 
August  1. 1988,  and  be  given 
Commission  approval  for  a  period  of  ten 
years. 

VI-86  is  a  formula  rate  that  varies  the 
price  of  electricity  paid  by  aluminum 
smelters  within  BPA's  direct  service 
industrial  customer  class  according  to 
the  U.S.  market  price  of  aluminum.  It  is 
designed  to  maintain  aluminum  smelter 
load  and  protect  BPA  revenues  during 
the  near-term  period  of  BPA's  capacity 
and  energy  surplus. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC.  20426,  m  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  30. 1986.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  any 


protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  66-14355  Filed  6-24-86;  8:45  am] 

BILUNa  CODE  8717-81 


[Docket  Na  CP8«-55e-000] 

Natural  Gas  Pipeline  Co.;  Application 

)une  19, 1986. 

Take  notice  that  on  June  13. 1986, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP86-556-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  transport 
up  to  a  maximum  of  8,000  billion  Btu  per 
day  of  natural  gas  on  an  interruptible 
basis  for  Green  Valley  Chemical 
Corporation  (Green  Valley),  all  as  more 
fully  set  forth  in  the  appHcation  which  is 
on  file  with  tiie  Commission  and  open 
for  public  inspection- 
According  to  a  gas  transportation 
agreement  between  Natural  and  Green 
Valley  dated  June  10. 1988,  Natural 
proposes  to  provide  interruptible 
transportation  for  a  period  of  two  years 
from  the  date  of  first  delivery.  Green 
Valley  will  make  volimies  available  to 
Natural  for  transportation  at  existing 
points  of  intemconnection  between 
Natural  and  (1)  ONG  Transmission 
■  Company  in  Woodward  County, 
Oklahoma;  (2)  ReHance  Pipeline 
Company  al  two  points  in  Caddo 
County.  Oklahoma  (West  Caddo  and 
East  Caddo);  (3)  Northwest  Central 
Pipeline  Corporation  in  Ford  County, 
Kansas;  and  (4)  ANR  Pipeline  Company 
in  Beaver  County,  Oklahoma.  Natural 
will  then  redeliver  these  volumes  to 
Iowa  Electric  Light  and  Power  Company 
at  an  exiting  point  of  interconnection 
located  at  Creston,  Union,  County,  Iowa. 
Ultimate  delivery  will  be  to  Green 


Valley's  feedstock  and  ammonia  plant 
in  Union  County,  Iowa.  In  addition  to 
the  above  mentioned  points  for  the 
receipt  of  transportation  volumes. 
Natural  requests  authorization  to  add  or 
delete  receipt  points  in  the  future  to 
support  the  proposed  transportation 
service. 

Natural  proposed  to  charge  Green 
Valley  a  negotiated  transportation  rate 
consistent  with  its  Rate  Schedule  T-1. 
This  proposed  rate  will  be  the  greater  of 
the  non-gas  component  of  Natural's  Rate 
Schedule  DMQ-1  commodity  rate  lees 
production  and  gathering  costs  or  a 
mileage-based  rate.  Natural  will  also 
charge  the  currently  effective  GRJ 
surcharge. 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  |uly  3, 
1986.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  tfie 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  vrill  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  cubject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Cornmission  by 
sections  7  and  15  of  the  Natwal  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  wiD  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
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convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  86-14356  Filed  6-24-86;  8:45  am] 
BN.UNG  CODE  6717-01-« 


)M    I 


[Proiect  No.  4129-009] 

Oicese  Water  District;  Application 
Filed  Witt)  the  Commission 

June  20, 1986. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Amendment  of 

License. 

b.  Project  No:  412^-009. 

c.  Date  Filed:  June  9, 1986. 

d.  Applicant:  Oicese  Water  District. 

e.  Name  of  Project:  Rio  Bravo. 

f.  Location:  On  the  Kern  River  in  Kern 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Dean  Gay, 
President,  Oicese  Water  District,  P.O. 
Bix  651,  Bakersfield,  CA  93302,  (805) 
323-2991 . 

i.  Comment  Date:  July  21. 1986. 

j.  Description  of  Proposed  Action:  The 
applicant  proposes  to  replace  the 
previously  authorized  unconstructed 
project  on  the  north  side  of  the  Kern 
River  with  the  following  facilities  on  the 
south  side  of  the  river.  A  15-foot-high, 
270-foot-long  concrete  gravity  overflow 
diversion  dam  across  the  Kern  River 
will  be  constructed  approximately  1000 
feet  downstream  of  the  previous  site 
and  1200  feet  downstream  from  the 
existing  Pacific  Gas  and  Electric 
Company's  (PG&E)  Kern  Canyon 
Powerhouse.  The  dam  will  impound  a  6- 
acre  pool  with  a  storage  capacity  of  46 
acre-feet  at  a  normal  water  surface 
elevation  of  682.0  feet.  A  concrete  intake 
structure  on  the  south  abutment  of  the 
dam  will  divert  river  flows  to  the  power 
canal.  The  power  canal  will  range  in 
depth  from  12  to  15  feet  and  will  be  27 
feet  wide  and  7500  feet  long  with  a 
discharge  capacity  of  1600  cfs.  A 
forebay  will  be  created  at  the  end  of  the 
power  canal  by  widening  the  canal  to  40 
feet  and  lowering  the  invert  7V4  feet  to 
provide  for  submergence  of  the 


penstocks.  The  reinforced  concrete 
penstock  intake  structure  will  contain 
two  hydraulically  operated  10-foot-wide 
by  12-foot-high  slide  gates  to  serve  as 
shut-off  valves  for  the  powerhouse 
which  will  contain  two  identical  vertical 
kaplan  turbine/generators  with  a  total 
installed  capacity  of  14  MW.  The 
powerhouse  will  be  a  reinforced 
concrete  structure  approximately  52  feet 
long  by  65-feet-wide  by  57  feet  high.  A 
120-foot-long  reinforced  concrete 
tailrace  channel  will  be  constructed  at 
the  draft  tube  outlets  to  return  flow  via 
an  earthen  channel  to  the  river.  An 
underground  transmission  Une  1600  feet 
long  will  connect  the  powerhouse 
substation  to  an  existing  PG&E 
transmission  line. 

k.  This  notice  also  consists  of  the 
following  standard  paragraph:  B  and  C. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 

"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
•COMPETING  APPLICATION". 
"PROTEST"  or  "MOTION  TO 
LNTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filmg  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
reBulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20428.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Commission,  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 


Applicant  specified  in  the  particular 

application. 

Kenneth  F.  Plumb. 

Secretary. 

[FR  Doc.  86-14352  Filed  6-24-88;  8:45  amj 
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[Docket  No.  CP86-277-000  et  al.] 

Certificates  of  Transportation; 
Southern  Natural  Gas  Co.,  Order 
Convening  Technical  Conference 

Before  Commissioners:  Anthony  G.  Sousa, 
Acting  Chairman;  Charles  G.  Stalon,  Charles 
A.  Trabandt  and  CM.  Naeve. 
Issued:  June  17. 1986. 
In  the  matter  of  Docket  Nos.  CP86- 
277-000,  CP86-306-000.  CP86-^08-000. 
CP86-318-000,  CP86-336-000,  CP86-358- 
000,  CP86-359-000,  CP88-365-000,  CP86- 
366-000.  CP86-382-000,  CP86-392-000, 
CP88-400-000,  CP86-401-000,  CP86-408- 
000,  CP86-409-000,  CP86-432-000,  CP88- 
433-OOU.  CP86-439-000,  CP86-458-000, 
CP86-459-000,  CP86-^l60-000,  CP86-481- 
000,  CP86-466-000,  CP86-467-000,  CP86- 
500-000. 

Southern  Natural  Gas  Company 
(Southern)  has  filed  25  applications  in 
the  above-referenced  dockets,  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act 
(NGA),  15  U.S.C.  717-717W  (Supp.  1986). 
for  certificates  of  public  convenience 
and  necessity  authorizing  the 
transportation  of  natural  gas  for  local 
distribution  companies  (LDCs)  and 
industrial  end  users.  These  shippers, 
and  the  volumes  to  be  transported  for 
each,  are  listed  in  Appendix  A  to  this 
order. 

Due  notice  of  each  of  Southern's 
applications  was  published  in  the 
Federal  Register.  Parties  that  filed 
motions  to  intervene  in  one  or  more  of 
the  proceedings  are  listed  in  Appendix  B 
to  this  order. 

By  order  issued  June  13, 1986,  the 
Commission  granted  the  authorizations 
requested  for  an  initial  period  of  90 
days,  and  reserved  the  right  to  extend 
that  term  sua  sponte  for  the  full  period 
requested  in  the  applications'  based  on 
the  applications  and  the  record 
compiled  at  a  technical  conference.  In 
that  order  we  noted  that  Southern's 
proposals,  taken  together,  constitute  a 
significant  transportation  program  and 
may  thus  raise  the  question  whether 
Southern's  transportation  policy  may  be 
unduly  discriminating  in  providing 
access  to  its  pipeline.  Further,  we 
determined  that,  prior  to  taking  final 
action  on  any  of  the  individual 
applications,  they  should  be  reviewed 


and  considered  together  as  a  whole.  To 
that  end  we  stated  our  intention  to 
convene  a  technical  conference  for  that 
purpose,  to  explore  several  aspects  of 
the  applications,  particulariy  with 
respect  to  their  potential  for 
discrimination.* 

In  this  regard,  we  note  that  on  March 
31, 1986.  SoBtbem  filed  a  response  to 
data  requests  from  the  Ccmmission's 
staff  in  which  Southern  states,  among 
other  things,  that  it  is  Southern's 
transportation  policy  "to  seek 
authorization  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  to  perform  specific 
transportation  services  for  anyone 
requesting  transportation  service.  The 
terms  and  conditions  of  each  request  for 
such  service  may  vary  depending  on  the 
circumstances  of  each  request  for 
transportation." 

The  presiding  officer  at  the  technical 
conference  is  instructed  to  explore  the 
following  aspects  of  the  applications: 

1.  Does  Sotithem's  transportation  policy,  as 
quoted  above,  encompass  transportation  for 
producers,  brokers,  and  marketers  of  gas?  If 
not.  wouJd  the  excJoaion  of  producers  and/or 
brokers  and  marketers  constitute  undue 
discrimination? 

2.  Has  Souttiem  declined  to  provide 
transportation  for  any  person  (whether  or  not 
such  person  is  or  has  been  a  customer  of 
Southern)  who  hat  requested  such 
traasportation?  If  to,  what  were  Southern's 
reasons  for  declining  to  transport,  and  what 
were  tbe  facts  and  circumstances  pertinent  to 
the  request  and  refusal? 

1  Does  the  limitation  of  transportation  to 
just  section  7(c)  interruptible  transportation 
constitute  undue  discrimination  against  "firm 
transportation"  since  the  quality  and 


duration  of  the  offered  service  precludes 
certain  customer  classes  from  using 
transportation  and  precludes  producers  from 
entering  into  alternative  long-term  supply 
contracts? 

4.  Would  Southern  be  williag  to  reduce  the 
contract  demand  of  sales  custonters  who 
request  transportation  service?  If  not,  would 
such  onwillingness  constitute  undue 
discrimination? 

5.  Does  the  system-wide  transportation 
program  proposed  by  Sonthem  confer  an 
undue  preference  on  Southern's  interests  in 
its  merchant  function  at  the  expenae  of 
transportation  as  an  eqaal  service? 

6.  Are  the  rates  for  section  7(c) 
transportation  unduly  discriminatory  when 
new  custon:>er8  pay  only  one  rate  and  existing 
pipeline  customers  pay  the  same  rate  for 
transportation  but  also  demand  charges  for 
prior  sales  that  are  now  not  required? 

7.  Must  this  Commission  employ  different 
standards  of  undue  discrimination  that  are 
applicable  to  section  7(c)  certificates  when  a 
pipeline  requests  to  serve  a  narrow  and 
possibly  uniqne  situation,  as  opposed  to 
when  the  pipeline  plans  to  use  section  7(c) 
certificates  for  a  system-wide  transportation 
program?  What  standards  should  the 
Commission  apply  in  evaluating  whether 
Southern's  transportation  program  is  nnduly 
discriminatory  or  preferential? 

8.  Any  other  issues  of  potential 
discrimination  related  to  Southern's 
applications  raised  by  the  participants  or  the 
presiding  officer  at  the  technical  conference. 

The  conference  will  be  limited  to  review 
of  the  factual  context  of  Southern's 
applications  but,  within  that  context 
may  address  pertinent  transportation 
policy  issues  that  may  have  broader 
applicability. 

"The  conference  will  conmience  at  9:00 
a.m.  on  July  18. 1986,  at  the 


Commission's  offices  at  825  North 
Capitol  St.,  NE.,  Washington,  DC  in  a 
hearing  room  to  be  designated. 

All  interested  persons  are  invited  to 
participate  in  the  technical  conference, 
whether  or  not  they  are  parties  to  the 
above-captioned  proceedings. 

Participants  in  the  conference  may 
submit  written  comments  in  advance  of 
the  conference.  An  original  and  14 
copies  of  such  comments  should  be  filed 
with  the  Commission  do  later  than  July 
10, 1986.  at  the  followiitg  address: 
Federal  Energy  Regulatory  Commission, 

Office  of  the  Secretary,  Room  3110, 

825  North  Capitol  SU  NE., 

Washington.  DC  20246 

Copies  of  the  comments  must  be  served 
on  all  parties  listed  in  Appendix  R 

At  the  conclusion  of  the  technical 
conference,  the  presiding  officer  will 
submit  a  repwrt  to  the  Commission 
summarizing  the  matters  discussed  and 
the  conclusions  reached. 

In  the  interest  of  ascertaining  in 
advance  of  the  conference  what  size 
room  would  be  appropriate,  persons 
who  plan  to  attend  are  requested  to 
notify  the  Office  of  the  Secretary  no 
later  than  July  10. 1986. 

The  Secretary  is  instructed  to  cause  a 
copy  of  this  order  to  be  published  in  the 
Federal  Register. 

By  the  Commission.  Acting  Chairman 
Sousa  dissented  with  a  separate  statement  to 
be  issued  later. 
Kenneth  F.  Pkimb, 
Secretary. 


APPENDIX  A.— Pending  Appucations  by  Southern  Natural  Gas  Company  for  Transportation  Certificates 
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Appendix  B— IntaiYntkna 

Alabama  Gas  Corporation 
Anglo-American  Clays  Corporation 
Arco  Oil  &  Gas  Company  (Division  of 

Atlantic  Richfield  Company) 
Atlanta  Gas  Light  Company 
Chattanooga  Gas  Company 
Cheney  Energy  Corporation 
Columbia  Nitrogen  Corporation  k  Nipra  Inc. 
Diamond  Shamrock  Exploration  Company 

and  Diamond  Shamrock  Offshore  Partners 

Limited  Partnership 
Dickey  Clay  Company 
Engelhard  Corp>oration 
FMP  Operating  Company 
Georgia  Industrial  Group 
Howell  Petroleum  Corporation 
Louisiana  Resources  Company 
Pennzoil  Producing  Company  &  Pennzoil  Gas 

Marketing  Company 
Warren  L  Seal 
Sonat  Exploration  Company 
South  Carolina  Pipeline  Corporation 
Transcontinental  Gas  Pipe  line  Corporation 
United  States  Steel  Corporation 
[FR  Doc.  86-14357  Filed  6-24-66;  8:45  amj 
WLUm  COM  f717-01-ll 


[Docket  No.  GP8»-38-000] 

Texas  Gas  Transmission  Corp. 
Complainant,  v.  Amoco  Production 
Co^  Complaint 

June  20, 1986. 

Take  notice  that  on  May  30, 1986. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  filed  a  complaint  with 
Federal  Energy  Regulatory  Commission 
(Commission)  against  Amoco  Production 
Company  (Amoco),  pursuant  to  section 
5(a)  of  the  Natural  Gas  Act  (NGA)  and 
Rule  206  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Texas  Gas 
requests  the  Commission  to  find  that  the 
minimimi  take  and  take-or-pay 
provisions  of  certain  Amoco  rate 
schedules  are  unjust  and  unreasonable 
within  the  meaning  of  NGA  section  5(a). 

Texas  Gas  argues  that  the  take-or-pay 
provisions  found  in  Amoco's  Rate 
Schedule  Nos.  540,  779.  780.  815.  816  and 
826  are  tmjust  and  unreasonable  and. 
accordingly,  imenforceable.  In  addition. 
Texas  Gas  argues  that  certain  Amoco 
rate  schedules  impose  an  unjust  and 
tmreasonable  obligation  on  Texas  Gas 
to  take  monthly  minimums,  to  take  100 
percent  of  available  casing-head  gas 
and  to  lake  "all  available  remedies"  to 
prevent  drainage.  Texas  Gas  argues  that 
these  provisions:  (1)  Insulate  Amoco's 
high-cost  supplies  from  market  risk  by 
forcing  the  purchase  of  and/or  payment 
for  supplies  which  would  not  otherwise 
be  marketable.  (2)  serve  to  "prop  up"  the 
prices  Amoco  receives  for  its  gas,  and 
(3)  prevent  the  pursuit  by  Texas  Gas  of 
a  least-cost  purchasing  policy.  Texas 
Gas  argues  that  Amoco's  take  and  take- 


or-pay  provisions  are  the  functional 
equivalent  of  the  pipeline  minimum 
commodity  bill  provisions  fotuid 
unlawful  by  the  Commission  in  Order 
No.  380,  FERC  Stats.  &  Regs.  \  3a571 
(1964).  Finally,  Texas  Gas  argues  the 
Commission  has  plenary  authority  over 
matters  affecting  the  interstate  sale  of 
natural  gas  for  resale.  FPC  v.  Hope 
Natural  Gas  Company,  320  U.S.  591 
(1944),  and  that  the  Commission's 
jurisdiction  extends  to  the  rate 
schedules  in  question. 

Texas  Gas  states  that  while  the 
majority  of  its  producer-suppliers  are 
willing  to  negotiate  workable  solutions 
to  the  take-or-pay  problem,  Amoco  is 
apparently  unwilling  to  accept  narket- 
responsive  changes  to  its  gas  purchase 
agreements.  Under  the  circumstances. 
Texas  Gas  urges  the  Commission  to 
consider  the  issue  raised  in  an 
expeditious  manner  so  as  to  minimize 
the  adverse  impact  of  Amoco's  take  and 
take-or-pay  provisions  on  the  markets 
which  Texas  Gas  serves. 

Any  person  desiring  to  be  heard  or  to 
protest  Texas  Gas'  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  (1985)).  All 
such  motions  or  protests  should  be  filed 
on  or  before  July  21. 1986. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Texas  Gas' 
complaint  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-14358  Filed  6-24-86;  8:45  am] 

BtUJNQ  COCC  STU-CI-II 


[Docket  No.  CP86-55O-000] 
Trunkline  Gas  Co.;  Application 

June  17. 1986. 

Take  notice  that  on  June  11, 1986, 
Tnmkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston.  Texas  77001. 
filed  in  Docket  No.  CP86-550-000  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  and  continued  operation  of  facilities, 
all  as  more  fully  set  forth  in  the 
apphcation  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Tnmkline  proposes  to  transport  ud  to 
5.000  Mcf  of  natural  gas  per  day  on  an 
intemiptible  basis  on  behalf  of 
Intrastate  Gathering  Corporation 
(Intrastate).  Trunkline  States  that  it 
would  receive  natural  gas  for 
Intrastate's  account  from  Danex  Energy 
Com|}any  (Danex)  at  an  existing 
interconnection  between  Danex  and 
Trunkline  in  Richard  Boatwright  Survey 
Abstract  A-8.  Wharton  County,  Texas. 
It  is  explained  that  Trunkline  would 
transport  and  redeliver  natural  gas  on 
behalf  of  Intrastate  to  one  or  more  of  the 
following  locations:  (1)  Tenneco  Ward 
Plant  in  Hidalgo  County,  Texas  (2) 
Houston  PipeUne  Company  in  Waller 
County.  Texas  and  (3)  Intrastate  in 
Dewitt  County.  Texas.  Trunkline 
requests  authority  to  add  and  delete 
delivery  points  from  the  transportation 
agreement  as  may  be  required  from  time 
to  time.  It  is  stated  that  Intrastate  would 
pay  Trunkline  a  imit  transportation 
charge  of  5.28^/Mcf 

Trunkline  states  that  the  primary  term 
of  the  proposed  service  is  until  the 
eariier  of:  (1)  May  20. 1988  or  (2)  thirty 
days  following  the  date  Trunkline 
accepts  a  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
such  service  vmder  Subpart  G  of  18  CFR 
Part  284  of  the  Commission's 
Regulations.  Trunkline  also  requests 
pregranted  authority  to  abandon  the 
proposed  service  upon  expiration  of  the 
transportation  agreement. 

Tnmkline  states  that  the  existing 
point  of  receipt  in  Wharton  Cotmty. 
Texas  and  the  exising  point  of  delivery 
to  Intrastate  in  Dewitt  County.  Texas 
were  constructed  for  nonjurisdictional 
transportation  service  as  reported  in 
Docket  Nos.  ST84-1144  and  ST84-542. 
Trunkline  requests  authority  to  operate 
these  facilities  for  the  proposed 
jurisdictional  transportation  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  3, 
1986.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
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motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdictixn  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  lo  intervene  is 
filed  within  the  the  time  required  herein, 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  86-14359  Filed  6-24-86;  8:45  am] 
BILLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Issuance  of  Proposed  Decision  and 
Order,  Period  of  April  28  through  May 
23, 1986 

During  the  period  of  April  28  through 
May  23, 1986,  the  proposed  decision  and 
order  summarized  below  was  issued  by 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy  with  regard  to 
an  application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occiirs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 


statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  205865 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 

George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

June  17. 1986. 

Standard  Oil  of  Connecticut.  5/22/86:  KEE- 
0034 
On  April  12, 1986,  Standard  Oil  of 
Connecticut  filed  an  Application  for 
Exception  seeking  relief  from  the  requirement 
to  file  Form  E1A-782B  with  the  DOE  Energy 
Information  Administration.  The  OHA  issued 
a  Proposed  Decision  and  Order  tentatively 
granting  the  firm  exception  relief. 

(FR  Doc.  86-14384  Filed  6-24-86;  8:45  am] 

BtLUNO  CODC  •450-01-M 


Objection  to  Proposed  Remedial 
Orders  Filed;  Period  of  April  7  through 
June  6, 1986 

During  the  period  of  April  7  through 
June  6, 1986,  the  notices  of  objection  to 
proposed  remedial  orders  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  D.C. 
20585. 

June  17. 1986. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Port  Petroleum.  Shreveport.  LA.  KRO-O290 
Crude  Oil 


On  June  3, 1986,  Port  Peti^leum,  T.  Michael 
Howell  and  C.  Gregory  Crafts  of  Shreveport, 
Louisiana,  and  Morris  M.  James  of  Kingwood. 
Texas  filed  a  Notice  of  Objection  to  a 
Proposed  Remedial  Order  (PRO)  which  the 
Dallas,  Texas  Office  of  the  Economic 
Regulatory  Administration  of  the  DOE  issued 
to  the  firm  on  April  7, 1986.  On  June  4. 1966, 
the  State  of  California  filed  a  Notice  of 
Objection  to  the  PRO.  bi  the  PRO  the  ERA 
found  that  during  the  period  August  1979 
through  Deceml>er  1980,  Port  Petroleum 
inipruperiy  reported  crude  oil  receipib  and 
received  unwarranted  financial  benefits 
through  the  Entitlements  Program.  According 
to  the  PRO  the  violations  amount  to 
$9,020,867  excluding  interest. 
Scruggs  Energy  Co.,  Kingwood,  TX.  KRO- 
0280  Crude  Oil 

On  June  2, 1986,  Scruggs  Energy  Company 
(SECO)  and  W.W.  Scruggs.  2902  Uurel  Drive, 
Kingwood.  Texas  77339  filed  a  Notice  of 
Objection  to  a  Proposed  Remedial  Order 
(PRO)  which  the  DOE  Houston  District  Office 
of  Enforcement  issued  to  the  firm  on  March 
31, 1986.  In  the  PRO  the  Houston  District 
found  that  from  August  1979  through  January 
1981,  SECO  violated  10  CFR  205.20Z  210.62(c) 
and  212.186  by  charging  prices  $13,302,314.00 
in  excess  of  its  crude  oil  purchase  price 
without  performing  any  traditional  or 
historical  reseller  services.  Alternatively,  the 
PRO  found  that  from  August  1979  through 
January  1980,  and  from  July  through  August 
1980.  SECO  charged  prices  $860,379.00  in 
excess  of  its  permissible  average  markup,  in 
violation  of  10  CFR  212.183.  The  PRO  finds 
that  Mr.  Scruggs  is  jointly  and  severally 
liable  for  all  the  overcharges. 

[FR  Doc.  86-14385  Filed  6-24-86:  8:45  am] 

BILLINO  COOC  e4SO-01-M 


implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

action:  Notice  of  implementation  of 
special  refund  procedures  and 
solicitation  of  comments. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refimding  $75,000  in  consent  order  fimds 
to  members  of  the  public.  This  money  is 
being  held  in  escrow  following  the 
settlement  of  enforcement  proceedings 
involving  Kent  Oil  &  Trading  Company, 
a  reseller  of  petroleum  products. 

DATE  AND  ADDRESS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  D.C.  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-057a 


23142 


Federal  Register  /  Vol.  51.  No.  122  /  Wednesday.  June  25.  1986  /  Notices 


inOM  OOMTACTt 

Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearinsi  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20S85.  (202)  252-2094. 
9UPPLBMBtTMn  MPOMIATION:  In 
accordance  with  i  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy.  10  CFR 
205.282(b}.  notice  is  hereby  given  of  die 
idauartce  of  ui«  Proposeu  Decision  anu 
Order  set  out  betow.  The  Proposed 
Decision  related  to  a  consent  order 
entered  into  by  Kent  Oil  A  Trading 
which  settled  possible  violations  of  DOE 
price  controls  in  the  firm's  sales  of 
covered  petroleum  products  to  its 
customers  during  the  January  1973 
through  January  1981  period. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  an  escrow  account 
funded  by  Kent  pursuant  to  the  consent 
order.  The  DOE  has  tentatively 
established  procedures  under  which 
purchasers  of  covered  products  during 
the  audit  period  may  file  claims  for 
refunds  from  the  consent  order  fund. 
Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures.  Parties  are 
requested  to  submit  two  copies  of  their 
comments.  Comments  should  be 
submitted  within  30  days  of  pubication 
of  this  notice  in  the  Federal  Register, 
and  should  be  sent  to  the  address  set 
forth  at  the  beginning  of  this  notice.  All 
comments  received  in  this  proceeding 
will  be  available  for  public  inspection 
between  the  hours  of  1:00  to  5:00  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234. 1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585. 

Dated:  June  18. 1986 
G«ot8«  B.  Bieznay, 

Director  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

lune  la  1986. 

Name  of  Firm:  Stephen  R.  Kent,  d/b/a 

Kent  Oil  4  Trading  Co. 
Date  of  Filing:  April  3, 1985 
Case  Number  HEF-0578 

On  April  3, 1985,  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department  of 
Energy  (DOE)  filed  a  petition  with  the  Office 
of  Hearings  and  Appeals  (OHA).  requesting 


that  the  OHA  formulate  and  implement 
procedures  for  distributing  funds  obtained 
through  the  settlement  of  enforcement 
proceedings  involving  Stephen  R.  Kent,  doing 
business  as  Kent  Oil  h  Trading  Company. 
See  10  CVR  Part  205,  Subpart  V.  Tliis 
proposed  decision  contains  OHA's  tentative 
plan  for  distributing  funds  the  DOE  received 
from  Kent  to  qualified  refund  applicants. 
Information  necessary  to  prepare  refined 
product  refaod  applications  appears  at 
section  D  of  this  decision.  The  dedsion  first 
sets  forth  specific  requirements  appUcable  to 
each  of  the  various  types  of  claimants  that 
are  likely  to  file  applications  in  section  Il-A. 
A  claimant  should  take  particular  note  of 
those  requirements  applicable  to  its 
particular  circumstances.  The  specific 
application  requirements  are  followed  at 
section  U-B  by  a  discussion  of  general 
requirements  which  apply  to  all  refined 
product  refund  applications. 

Kent  was  a  reseller  of  crude  oil  and  motor 
gasoline  with  offices  in  Houston.  Texas  and 
Los  Angeles,  California.  As  part  of  its 
enforcement  activities,  DOE  reviewed  Kent's 
records  and  subsequently  alleged  that  Kent 
had  violated  various  regulations  governing 
resales  of  crude  oil  and  refined  petroleum 
products.  On  December  12. 1983.  Mr.  Kent 
and  the  DOE  entered  into  a  settlement 
agreement  in  order  to  settle  all  claims 
relating  to  those  allegations.  That  consent 
agreement  settled  all  disputes  between  Mr. 
Kent  individually,  Kent  Oil  h  Trading  Co.  and 
the  Department  of  Energy  for  the  period 
between  August  19. 1973  and  the  date  of  the 
consent  order,  with  the  specific  exception  of 
potential  violations  by  Kent  of  the  crude  oil 
producer  regulations,  10  CFR  Part  212. 
Subpart  D.  Kent  agreed  to  pay  S7S,(X)0  in 
settlement  of  the  claims  covered  by  the 
agreement.  The  settlement  agreement  was 
approved  by  the  United  States  Bankruptcy 
Court  for  the  Southern  District  of  Texas 
(Houston  Division),  since  Kent  had  filed  a 
voluntary  petition  under  Chapter  11  of  the 
U.S.  Bankruptcy  Code  on  August  26. 1980. 
These  funds  are  being  held  in  an  escrow 
account  established  with  the  United  States 
Treasury  pending  a  determination  of  their 
proper  distribution.  As  of  April  30, 1988,  the 
escrow  account  contained  approximately 
$88,300. 

Because  the  Consent  Order  resolves 
alleged  violations  involving  both  sales  of 
crude  oil  and  refined  products,  we  propose  to 
divide  the  fund  into  two  pools.  See  Office  of 
Special  Counsel.  10  DOE  \  85.048  (1982).  From 
our  review  of  the  only  available  records,  it 
appears  that  approximately  18.5  percent  of 
the  firm's  sales  volume  in  gallons  was  crude 
oil  and  the  remainder  was  motor  gasoline 
and  other  refined  products.  We  therefore 
propose  that  18.5  percent  of  the  funds 
contained  in  the  Kent  escrow  account  he  set 
aside  in  a  crude  oil  pool.  We  further  propose 
that  the  remaining  81.5  percent  of  the  Kent 
funds  be  made  available  for  distribution  to 
claimants  who  demonstrate  that  they  were 
injured  by  Kent's  alleged  violations  in  sales 
of  motor  gasoline  and  other  refined  products. 


I.  Proposed  Refiaid  Procedures  for  Crude  Oil 
Claims 

As  a  reseller  of  crude  oil,  Kent  was  subject 
to  the  Mandatory  Petroleum  Price 
Regulations  set  forth  in  6  CFR  Part  150  and  10 
CFR  Part  212.  Becanae  the  nature  of  the  crude 
oil  resale  violations  alleged  in  tt)e 
enforcement  proceedings  is  not  specified,  it  is 
impossible  to  determine  with  absolute 
certainty  whether  miscertifications  of  crude 
oil  did  or  did  not  occiu-.  To  the  extent  that 
Kent  misceriiiied  oid  crude  oil  as  new  or 
stripper  weU  crude  oil.  however,  the  impact 
of  the  violations  was  spread  throughout  the 
domestic  refining  industry  by  the  operation  of 
the  Entitlements  Program.  10  CFR  211.67.  See. 
e.g..  Union  Oil  Co.  r.  DOE.  688  F.2d  797 
(Temp.  Emer.  Ct.  App.  1092).  cert,  denied.  459 
U.S.  1202  (1983).  Based  upon  the  OHA's 
report  to  the  District  Court  in  the  Stripper 
Well  Exemption  Litigation,  see  Report  of  the 
Office  of  Hearings  and  Appeals.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  MDL  No.  378  (D.  Kan., 
filed  June  21. 1985).  Fed.  Energy  Guidelines 
^1  90,507  at  90,620  (1985)  (the  OHA  Stripper 
Well  Report),  the  DOE  announced  that  no 
claims  for  direct  restitution  would  t>e 
accepted,  and  the  Department  would 
maintain  overcharges  associated  with  such 
violations  in  escrow  to  afford  Congress  the 
opportunity  to  select  the  means  of  making 
indirect  restitution.  See  Statement  of 
Restitutionary  Policy,  50  FR  27400  (1985),  Fed. 
Energy  Guidelines  D  90.508  (1985).  In  light  of 
the  DOE  policy  determination,  the  OHA 
issued  an  order  in  June  1985  announcing  that 
it  intended  to  apply  the  policy  in  special 
refund  proceedings  involving  overcharge 
funds  attributable  to  Entitlements-period 
crude  oil  certification  violations.  50  FR  27402 
(1985). 

After  soliciting  comments  from  potentially 
aggrieved  parties  regarding  the  OHA's 
application  of  the  policy  to  p»€nding  refund 
proceedings,  the  OHA  stated  in  Amber 
Refining.  Inc..  13  DOE  1  85.217  (1965).  that  it 
would  apply  the  Statement  of  Restitutionary 
Policy  in  crude  oil  refund  cases.  Thus,  the 
OHA  will  pool  the  Kent  funds  attributable  to 
alleged  crude  oil  violations  with  other  crude 
oil  funds  for  distribution  in  accordance  with 
departmental  policies.  See  50  FR  27402  (1985); 
50  FR  27400  (1985);  50  FR  1919  (1985). 

II.  Proposed  Refund  Procedures  for  Motor 
Gasoline  Refund  Claims 

With  regard  to  the  remainder  of  the  Kent 
settlement  fund,  we  propose  to  implement  a 
two-stage  refund  proceeding  in  which 
purchasers  of  Kent  motor  gasoline  or  other 
refined  products  will  be  afforded  an 
opportunity  to  submit  refund  applications 
during  the  initial  stage.  ERA's  enforcement 
records  do  not  reveal  names  of  all  potentially 
injured  parties.  From  our  experience  with 
Subpart  V  proceedings,  we  believe  that 
potential  claimants  will  fall  into  the  following 
categories:  (1)  End  users,  i.e.,  consumers  who 
used  Kent  refined  products:  (2)  reguated  non- 
petroleum  entities  which  used  Kent  products 
in  their  businesses  or  cooperatives  which 
sold  Kent's  products  in  their  businesses;  (3) 
and  refiners,  resellers  or  retailers  who  resold 
Kent  refined  products. 
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In  establishing  the  procedures  which  will 
govern  the  Kent  Special  Refund  Proceeding, 
we  are  adopting  certain  presumptions  which 
will  permit  claimants  to  participate  in  the 
refund  process  without  incurring  inordinate 
expense  and  enable  OHA  to  consider  the 
refund  applications  in  the  most  efficient 
manner  possible.'  First,  we  will  adopt  a 
presumption  that  the  alleged  overcharges 
were  dispersed  equally  in  all  sales  of  refined 
product  made  by  Kent  during  the  consent 
order  penod  and  that  refunds  should 
therefore  be  made  on  a  pro-rata  or  volumetric 
basis.  In  the  absence  of  better  information, 
such  a  volumetric  refund  assumption  is  sound 
because  the  DOE  price  regulations  generally 
required  a  regulated  firm  to  account  for 
increased  costs  on  a  firm-wide  basis  in 
determining  its  prices.  However,  we  also 
recognize  that  the  impact  on  an  individual 
purchaser  might  have  been  greater,  and  any 
purchaser  may  file  a  refund  application 
based  on  a  claim  that  the  impact  of  the 
alleged  overcharge  on  it  was 
disproportionally  greater  than  the  pro  rata 
share  calculated  by  the  use  of  the  volumetric 
presumption.  See.  e.g..  Sid  Richardson 
Carbon  and  Gasoline  Co.  and  Richardson 
Products  Co. /Siouxland  Propane  Co..  12  DOE 
t  85,054  at  88.164  (1964). 

Under  the  volumetric  refund  approach  we 
are  adopting,  a  claimant  will  be  eligible  to 
receive  a  refund  equal  to  the  product  of  the 
number  of  gallons  purchased  times  the  per 
gallon  refund  factor.' 

(Al  Specific  Application  Requirements  for 

Each  Category  of  Refined  Product  Refund 

Applicants 

(1)  Refund  Applications  by  End  Users 

We  will  adopt  a  finding  that  end-users  or 
ultimate  consumers  whose  business  is 
unrelated  to  the  petroleum  industry  were 
injured  by  the  alleged  overcharges  settled  in 
the  consent  order.  Unlike  regulated  firms  in 
the  petroleum  industry,  members  of  this 
group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period,  and 
they  were  not  required  to  keep  records  which 
justified  selling  price  increases  by  reference 
to  cost  increases.  For  these  reasons,  an 
analysis  of  the  impact  of  the  alleged 
overcharges  on  the  final  prices  of  non- 
petroleum  goods  and  services  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Office  of  Enforcement.  10 
DOE  1  85,072  (1983)  [PVM  Oil  Associates]. 
See  also  Texas  Oil  &  Gas  Corp..  12  DOE 
1  85,069  at  88,209  (1984).  We  have  therefore 
concluded  that  end-users  of  Kent's  refined 


'  The  Subpart  V  regulations  specifically  aultiorize 
the  use  of  presumptions  in  special  refund 
proceedings.  See  10  CFR  Part  205.  Subpart  V. 

•  A  volumetric  refund  amount  will  he  calculated 
by  dividing  the  refined  product  portion  of  the 
settlement  amount  by  our  estimate  of  the  total 
gallonage  of  refined  product  sold  by  Kent  during  the 
period  encompassed  by  the  consent  order.  We  know 
that  the  firm  sold  al  least  684.041.606  gallons  of 
refined  product  during  the  settlement  period  and  a 
maximum  per-gallon  refund  for  refined  product  can 
therefore  be  calculated  by  dividing  the  fund 
available  for  refined  product  refunds  (81.5  percent 
of  S88.300  as  of  April  30. 1986)  by  the  number  of 
gallons  solds.  This  calculation  yields  a  per-gallon 
refund  amount  of  $.0001520. 


products  need  only  document  that  they  were 
ultimate  consumers  of  a  specific  amount  of 
product  to  make  a  sufficient  showing  that 
they  were  injured  by  the  alleged  overcharges. 

(2)  Refund  Applications  by  Regulated  Firms 
or  Cooperatives 

In  addition,  we  will  adopt  the  presumption 
that  firms  whose  prices  for  goods  and 
services  are  regulated  by  a  governmental 
agency  or  by  the  terms  of  a  cooperative 
agreement  Mil!  net  be  required  to 
demonstrate  that  they  absorbed  the  alleged 
motor  gasoline  overcharges.  In  the  case  of 
regulated  firms,  e.g..  pubhc  utilities,  any 
overcharges  incurred  as  a  result  of  Kent's 
alleged  violations  would  routinely  be  passed 
through  to  the  firms'  customers. 
Consequently,  we  will  add  such  firms  to  the 
class  of  claimants  that  are  not  required  to 
show  that  they  did  not  pass  through  to  their 
customers  cost  increases  resulting  from 
alleged  overcharges.  See  Office  of  Special 
Counsel.  9  DOE  I  82,538  (1982).  Instead,  those 
firms  and  cooperative  groups  should  provide 
with  their  applications  a  full  explanation  of 
the  manner  in  which  refunds  would  be 
passed  through  to  their  customers  and  how 
the  appropriate  regulatory  body  of 
membership  group  will  be  advised  of  the 
applicant's  receipt  of  refund  money.  We  note, 
however,  that  a  cooperative's  sales  of  Kent's 
products  to  non-members  will  be  treated  in 
the  same  manner  as  sales  by  other  resellers. 

(3)  Refund  Applications  by  Resellers, 
Retailers  and  Refiners 

a.  Spot  Purchasers.  If  a  claimant  made  only 
spot  purchases,  we  believe  that  in  most 
circumstances  it  should  not  receive  a  refund 
since  it  is  unlikely  to  have  experienced 
injury.  Spot  purchasers  tend  to  have 
considerable  discretion  in  where  and  when  to 
make  purchases  and  would  therefore  not 
have  made  spot  market  purchases  of  Kent's 
product  at  increased  prices  unless  they  were 
able  to  pass  through  the  full  amount  of  the 
quoted  selling  price  at  the  time  of  purchase  to 
their  owm  customers.  See  Office  of 
Enforcement  8  DOE  1  82,597  at  85,396-97 
(1981).  Therefore,  a  firm  which  made  only 
spot  purchases  from  kent  will  not  receive  a 
refund  unless  it  presents  evidence  rebutting 
the  spot  purchaser  presumption  and 
establishes  the  extent  to  which  it  was  injured 
as  a  result  of  its  purchases  of  Kent  refined 
petroleum  products  during  the  consent  order 
period. 

b.  Refiners,  Resellers  and  Retailers 
Seeking  Refunds  of  $5,000  or  Less,  .\nother 
presumption  we  will  adopt  is  that  purchasers 
of  Kent's  refined  petroleum  products  seeking 
small  refunds  were  injured  by  the  firm's 
pricing  practices.  See.  e.g.,  Uban  Oil  Co.,  9 
DOE  1  82,541  (1982).  With  small  claims,  the 
cost  of  the  firm  of  gathering  evidence  of 
injury  to  support  a  refund  claim  could  exceed 
the  expected  refund.  Consequently,  without 
simplified  procedures,  some  injured  parties 
would  be  effectively  denied  an  opportunity  to 
obtain  a  refund.  Under  the  small-claims 
presumption,  a  claimant  seeking  a  refund  of 
$5,000  or  less  will  not  be  required  to  submit 
any  evidence  of  injury  beyond  establishing 
the  volume  of  Kent  refined  product  it 
purchased  during  the  consent  order  period. 
See  Texas  Oil  &  (^s  Corp.,  12  DOE  1 85.069 


(1984).  In  addition  to  the  general  information 
required  from  all  applicants  it  need  only 
establish  that  it  is  a  small-claims. 

c.  Refiners.  Resellers  and  Retailers 
Seeking  Large  Refunds.  Unlike  small-claims 
applicants,  a  firm  which  claims  a  refund  in 
excess  of  $5,000  will  be  required  to  provide  a 
detailed  demonstration  of  its  injury  in 
addition  to  providing  purchase  volume 
information.  It  will  be  required  to 
demonstrate  that  it  maintained  a  "bank"  of 
unrecovered  product  costs  in  order  to  show 
that  it  did  not  pass  along  the  alleged 
overcharges  to  its  own  customers.  In 
addition,  a  claimant  must  show  that  market 
conditions  would  not  permit  it  to  pass 
through  those  increased  costs.  See.  e.g.. 
Panhandle  Eastern  Pipeline  Co./ 1.  V.  Cole 
Petroleum  Co..  10  DOE  \  85,051  (1983); 
Tenneco  Oil  Co./Mid-Continent  Systems. 
Inc..  10  DOE  1  85,009  (1982).  For  periods  in 
which  the  DOE  regulations  did  not  require 
retailers  to  compute  cost  banks,  a  retailer 
will  only  be  required  to  show  that  market 
conditions  prevented  it  from  recovering 
increased  costs.  Such  a  showing  might  be 
made  though  a  demonstration  of  lowered 
profit  margins,  decreased  market  shares,  or 
depressed  sales  volume  during  the  period  of 
purchaser  from  the  consent  order  firm. 

(B)  General  Refund  Application 
Requirements 

In  addition  to  the  specific  requirements 
outlined  above,  all  applications  for  refund 
must  be  in  writing  and  signed  by  the 
applicant.  An  application  must  make 
reference  to  the  Stephen  R.  Kent/Kent  Oil  & 
Trading  Co.  Special  Refund  Proceeding  (Case 
No.  HEF-0578).  Each  applicant  must  submit  a 
monthly  purchase  schedule  for  refined 
product  purchases  from  Kent  during  the 
consent  order  period,  August  19, 1973  through 
January  27, 1981.  If  an  applicant  purchased 
Kent's  products  from  another  reseller,  it  must 
estabhsh  its  basis  for  belief  that  the  product 
originated  with  Kent  and  identify  the  reseller 
from  whom  the  product  was  purchased. 
Indirect  purchasers  who  either  fall  within  a 
class  of  applicant  whose  injury  is  presumed, 
or  who  can  prove  injury,  may  be  eligible  for  a 
refund  if  the  reseller  of  Kent  products  passed 
through  the  alleged  Kent  overcharges  to  its 
own  customers. 

An  applicant  for  refund  should  furnish  us 
with  the  name,  position  or  title,  and 
telephone  number  of  a  person  who  may  be 
contacted  by  us  for  additional  information 
concerning  the  applicant.  If  the  applicant  is 
affiliated  or  associated  with  Kent  in  any 
manner,  it  must  so  indicate  and  provide 
information  explaining  the  nature  of  its 
relationship  with  the  consent  order  firm.  If 
the  applicant  has  been  involved  in 
enforcement  proceedings  brought  by  the 
DOE.  it  must  provide  a  summary  of  the 
present  status  of  the  proceeding,  or  if  the 
matter  is  no  longer  pending,  it  must  indicate 
how  the  proceeding  was  resolved.  If  the 
applicant  is  a  firm  which  did  not  actually 
purchase  refined  product  from  Kent,  but  is  a 
successor  to  a  Kent  customer,  the  applicant 
must  provide  evidence  establishing  that  it. 
rather  than  Kent's  former  customer,  is 
entitled  to  a  refund.  Finally,  each  application 
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must  include  the  foliowing  statement:  "I 
swear  (or  affirm)  that  the  infonnation 
submitted  is  true  and  accurate  to  the  best  of 
my  knowledge  and  belief. "  See  10  CFR 
205.283(c);  18  U.Sil  1001. 

All  applications  for  refund  must  be  Bled  in 
duplicate.  A  copy  of  each  application  will  be 
available  for  public  inspection  in  the  Public 
Reference  Room  of  the  Office  of  Hearings 
and  Appeals,  Forrestal  Building.  Room  lE- 
234. 1000  Independence  Avenue.  SW.. 
Washington.  D.C.  Any  applicant  that  believes 
that  its  application  contains  confidential 
information  must  so  indicate  on  the  first  page 
of  its  application  and  submit  two  additional 
copies  of  its  application  from  which  the 
confidential  information  has  been  deleted, 
together  with  a  statement  specifying  why  any 
such  information  is  privileged  or  confidential. 
Applications  should  be  sent  to:  Office  of 
Hearings  and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue.  SW.. 
Washington.  D.C.  20585. 

C.  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds  Attributable  to  Kent's 
Refined  Product  Sales 

In  the  event  that  money  remains  after  all 
first  stage  claims  have  been  disposed  of, 
undistributed  funds  attributable  to  Kent's 
alleged  refined  product  sales  violations  could 
be  distributed  in  a  number  of  different  ways. 
For  example,  the  funds  may  be  distributed 
through  plans  formulated  by  state 
governments  to  benefit  consumers  who  were 
likely  injured  by  Kent's  alleged  overcharges. 
See.  e.g..  Northeast  Petroleum  Industries,  11 
DOE  1  85.199  (1983).  However,  we  will  not  be 
in  a  position  to  decide  what  should  be  done 
with  any  remaining  funds  until  the  first  stage 
refund  procedure  is  completed.  We 
encourage  the  submission  of  comments 
containing  proposals  for  alternative 
distribution  schemes. 
It  is  Therefore  Ordered  That: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Stephen  R.  Kent, 
doing  business  as  Kent  Oil  &  Trading 
Company,  pursuant  to  the  Consent  Order 
executed  on  December  12, 1983  will  be 
distributed  in  accordance  with  the  foregoing 
Decisioa 

Appendix — partial  customer  list 

Kent  Oil  &  Trading  Co. 

Tesoro 

Hiri  (Hawaiian  Independent  Refinery, 

Inc.) 
Lajet 
Tosco 
Valcap 
Oasis 

Giant  Refining 
Erickson  Refining 
OKC  Trading 
Mifchell 

Union  Oil  Company 
Reidy  &  Jones 
Apex 
Hill  Petro 
Vanguard  Petroleum 


Aweco.  Inc. 

Sierra  Anchor 

Mellou  Energy 

N4cAuley  Oil  Company  (Long  Beach. 

CA) 
Betsy  Oil  &  Trading  Co. 
Edington 

Sentry  Refining,  Inc. 
Husky 

American  Continental  Inc. 
Chevron  U.S.A..  Inc. 
Petrocal,  Inc. 
Circle  Oil 
Mutual  Petroleum  Mariceting 

[PR  Doc.  86-14382  Filed  6-2+-88;  8:45  am] 
BNJJNQ  COM  64ae-avii 

Impiementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACnON:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
annoimces  the  procedures  for 
disbursement  of  $33,690.23  and  $2,500 
obtained  as  a  result  of  consent  orders 
which  the  DOE  entered  into  with 
Quarles  Petroleum.  Inc.  (Quaries)  and 
Reynolds  Oil  Company  (Reynolds),  both 
reseller-retailers  of  refined  petroleum 
products.  Quarles  is  located  in 
Fredericksburg.  Virginia;  Reynolds  is 
located  in  Kremmling.  Colorado.  The 
monies  are  being  held  in  separate 
escrow  accounts  following  the 
settlement  of  enforcement  proceedings 
brought  by  the  DOE's  Economic 
Regulatory  Administration. 
DATE  AND  ADDRESS:  Applications  for 
refund  of  a  portion  of  the  Quarles  or 
Reynolds  consent  order  funds  must  be 
filed  in  duplicate  and  must  be  received 
within  90  days  of  publication  of  this 
notice  in  the  Federal  Register.  All 
applications  should  refer  either  to  Case 
Number  HEF-0158  (for  Quarles)  or  HEF- 
0164  (for  Reynolds]  and  should  be 
addressed  to:  Office  of  Hearings  and 
Appeals,  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  J.  MaruUo,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW.. 
Washington.  D.C.  20585.  (202)  252-6602. 
SUPPLEMENTARY  INFORMATION: 

In  accordance  with  S  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 


issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  relates  to 
consent  orders  that  the  DOE  entered 
into  with  Quarles  Petroleum,  Inc. 
(Quarles)  and  Reynolds  Oil  Company 
(Reynolds)  which  settled  all  claims  and 
disputes  between  the  firms  and  the  DOE 
regarding  the  manner  in  which  they 
apphed  the  federal  price  regulations 
with  respect  to  their  sales  of  motor 
gasoline.  The  Quarles  consent  order 
covered  the  period  January  2, 1979. 
through  September  3a  1979,  while  the 
Reynolds  consent  order  covered  the 
period  between  September  1. 1979,  and 
November  30, 1979  (consent  order 
periods).  Proposed  Decisions  and 
Orders  tentatively  establishing  refund 
procedures  and  soliciting  comments 
from  the  public  concerning  the 
distribution  of  the  Quarles  and  Reynolds 
consent  order  funds  were  issued  on 
April  15. 1986,  and  April  18, 1986, 
respectively.  51  FR  15058  (April  22, 
1986);  51  FR  16192  (May  1, 1986). 

The  Decision  sets  forth  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  the  contents  of 
two  escrow  accounts  funded  by  Quarles 
and  Reynolds  pursuant  to  their 
respective  consent  orders.  The  DOE  has 
decided  to  accept  Applications  for 
Refund  from  firms  and  individuals  that 
purchased  motor  gasoline  sold  by 
Quarles  or  Reynolds  during  the 
appropriate  consent  order  periods. 
Eligible  applicants  include  indirect 
customers  as  well  as  first  purchasers.  In 
order  to  receive  a  refund,  a  claimant  will 
be  required  to  submit  a  schedule  of  its 
monthly  purchases  of  Quarles  or 
Reynolds  motor  gasoline  and  to 
demonstrate  that  it  was  injured  by  firm's 
pricing  practices.  An  indirect  purchaser 
must  also  submit  the  name  of  its 
immediate  supplier  and  indicate  why  it 
beheves  the  motor  gasoline  was 
originally  sold  by  Quarles  or  Reynolds. 

As  the  accompanying  Decision  and 
Order  indicates,  AppUcations  for  Refund 
may  now  be  filed  by  customers  that 
purchased  Quarles  motor  gasoline 
during  the  period  January  2, 1979, 
through  September  30, 1979.  or  Reynolds 
motor  gasoline  between  September  1. 
1979,  and  November  30. 1979. 
Applications  will  be  accepted  provided 
they  are  filed  in  duplicate  and  received 
no  later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register.  The  specific  information 
required  in  an  Application  for  Refund  is 
set  forth  in  the  Etecision  and  Order. 


Federal  Register  /  Vol.  51,  No.  122  /  Wednesday.  June  25,  1986  /  Notices 


23145 


Dated:  )ane  18. 1986. 
George  K.  Branwy, 

Director  Office  of  Hearings  and  Appeals. 

Dedsioa  and  Order  of  tfae  DepartneBt  of 
EMfgy 

Implementation  of  Special  Refund 
Procedures 

(une  18. 1986. 

Name  of  finns:  Quarles  Petroleum.  Inc. 
Reynolds  Oil  Company. 
Date  of  filing:  October  13, 1983. 
Case  No's.:  HEF-(n58,  HEF-0164. 

Under  the  procedural  regulations  of  the 
Department  of  Energy  (DOE),  the  Economic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  (OHA)  formulate  and  implement 
special  procedures  to  distribute  funds 
received  as  a  result  of  an  enforcement 
proceeding  in  order  to  remedy  the  effects  of 
actual  or  alleged  violations  of  the  DOE 
regulations.  See  10  CFR  Part  205.  Subpart  V. 
On  October  13. 1983.  ERA  filed  a  Petition  for 
the  Implementation  of  Special  Refund 
Procedures  in  connection  with  consent  orders 
entered  into  with  Quarles  Petroleum.  Inc. 
(Quarles)  and  Reynolds  Oil  Company 
(Reynolds).  This  Decision  and  order  contains 
the  procedures  which  the  OHA  has 
formulated  to  distribute  the  funds  received 
pursuant  to  those  consent  orders. 

I.  Background 

Each  of  these  firms  is  a  "reseller-retailer" 
of  refined  petroleum  products  as  that  term 
was  defined  in  10  CFR  212.31.  Quarles  is 
located  in  Fredericksburg,  Virginia:  Reynolds 
is  located  in  Kremmling,  Colorado.  A  DOE 
audit  of  each  firm's  records  revealed  possible 
violations  of  the  Mandatory  Petroleum  Price 
Regulations.  10  CFR  Part  212.  Subpart  F. 
Subsequently,  each  firm  entered  into  a 
consent  order  with  DOE.  The  consent  orders 
refer  to  ERA'S  allegations  of  overcharges,  but 
note  that  there  were  no  findings  that 
violations  occurred.  In  addition,  each  consent 
order  states  that  the  subject  firm  does  not 
admit  that  it  committed  any  such  violations. 
A  brief  discussion  of  other  pertinent  matters 
covered  by  each  consent  order  follows. 

In  the  Quarles  proceeding,  the  DOE  audit 
alleged  that  between  January  2. 1979.  and 
September  30, 1979,  the  firm  committed 
possible  pricing  violations  in  its  sales  of 
motor  gasoline.  The  Quarles  consent  order, 
executed  on  October  21, 1981,  settled  all 
claims  and  disputes  between  Quarles  and  the 
DOE  regarding  the  firm's  sales  of  motor 
gasoline  during  the  period  covered  by  the 
audit.  Under  the  terms  of  the  consent  order, 
Quarles  was  required  to  deposit  S33.890.23 
into  an  interest-bearing  escrow  account  for 
ultimate  distribuUon  by  the  DOE  Quaries 
remitted  this  sum  on  April  5. 1982.' 

In  the  Reynolds  case,  the  DOE  audit 
alleged  that  between  September  1, 1979,  and 
November  30, 1979.  Reynolds  committed 
possible  pricing  violations  amounting  to 
$7,961.38  in  its  sales  of  motor  gasoline.  The 
Reynolds  consent  order,  executed  on  October 


28, 1960,  settled  all  claims  and  disputes 
between  Reynolds  and  the  DOE  regarding  the 
firm's  sales  of  motor  gasoline  during  the 
period  covered  by  the  audit.  Under  the  terms 
of  the  consent  order.  Reynolds  was  required 
to  directly  refund  S798.58,  plus  interest,  to  its 
retail  customers.  In  addition,  as  settlement  of 
the  alleged  overcharges  to  its  wholesale 
customers,  the  firm  agreed  to  deposit  $2,500 
into  an  interest-bearing  escrow  account  for 
ultimate  distribution  by  the  CKDE  Reynolds 
remitted  this  sum  to  the  DOE  on  January  16, 
1981.' 

n.  luiiadictSon  and  Authority  to  Fasliion 
Refund  Procedures 

The  general  guidelines  which  OHA  may 
use  to  formulate  and  implement  a  plan  to 
distribute  funds  received  as  the  result  of  an 
enforcement  proceeding  are  set  foreth  in  10 
CFR  Pari  205.  Subpart  V.  The  Subpart  V 
procedures  may  be  used  in  situations  where 
the  DOE  is  unable  either  to  readily  identify 
those  persons  who  might  have  been  injured 
by  any  alleged  overcharges  or  to  ascertain 
the  amount  of  such  injuries.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  to  fashion  refund  procedures,  see 
Office  of  Enforcement,  9  DOE  \  82,508  (1981): 
and  Office  of  Enforcement,  8  DOE  1  82,597 
(1981). 

OHA  issued  Proposed  Decisions  and 
Orders  (PDaOs)  in  the  Reynolds  and  Quarles 
proceedings  on  April  15, 1986,  and  April  18, 
1986.  respectively.  51  PR  15058  (April  22, 
1986):  51  FR  16192  (Mayn  1, 1986).  The  PD&Os 
set  forth  tentative  plans  for  the  distribution  of 
refunds  to  parties  that  make  reasonable 
showings  of  injury  as  a  result  of  the  alleged 
overcharges  in  the  firms'  sales  of  motor 
gasoline  during  the  respective  consent  order 
periods.  The  PD&Os  stated  that  the  basic 
purpose  of  a  special  refund  proceeding  is  to 
make  restitution  for  injuries  that  were 
experienced  as  a  result  of  actual  or  alleged 
violations  of  the  DOE  regulations. 

In  order  to  give  notice  to  all  potentially 
affected  parties,  copies  of  the  Proposed 
Decisions  were  published  in  the  Federal 
Register  and  comments  regarding  the 
proposed  refund  procedures  were  solicited.  In 
addition,  copies  of  the  PDAOs  were  sent  to 
various  petroleum  dealers  associations. 
Comments  were  submitted  in  the  Quarles 
proceeding  on  behalf  of  the  States  of 
Arkansas,  Delaware,  Iowa.  Louisiana.  North 
Dakota,  Rhode  Island.  Utah,  and  West 
Virginia  concerning  the  distribution  of  any 
funds  remaining  after  refunds  have  been 
made  to  injured  parties.  The  purpose  of  this 
Decision  is  to  establish  procedures  for  filing 
and  processing  claims  in  the  first  stage  of  the 
Quarles  and  Reynold*  refund  proceedings. 
Any  procedures  pertaining  to  the  disposition 
of  any  monies  remaining  after  this  first  stage 
will  necessarily  depend  on  the  size  of  the 
fund.  See  Office  of  Enforcement.  9  DOE  at 
85.055.  Therefore,  it  would  be  premature  for 
us  to  address  the  issues  raised  by  the  states' 
comments  at  this  time.  Since  no  comments 
were  received  concerning  the  first-stage 
procedures  in  either  case,  they  will  be 
adopted  as  proposed. 


III.  Refunds  lo  identifiable  PuiUiasets 

In  the  first  stage  of  the  Quarles  and 
Reynolds  refund  proceedings,  we  will 
distribute  the  funds  in  the  escrow  accounts  to 
claimants  that  demonstrate  that  they  were 
injured  by  the  alleged  overcharges.  In  order 
to  be  eligible  to  receive  a  refund,  a  claimant 
will  have  to  file  an  application  and.  with  the 
three  exceptions  discussed  below,  show  the 
extent  to  which  injury  resulted  from  the 
alleged  overcharges.  To  the  extent  that  any 
individual  or  firm  can  establish  injury,  it  will 
be  eligible  for  a  share  of  the  monies  in  the 
appropriate  consent  order  fund. 

In  these  cases  we  will  adopt  two  rebuttable 
presumptions  as  well  as  two  findings 
regarding  injury.  These  presumptions  and 
findings  have  been  used  in  many  previous 
special  refund  cases.  First,  we  will  presume 
that  purchasers  of  Quarles  or  Reynolds  motor 
gasoline  that  are  claiming  small  refunds 
($5,000  or  less)  were  injured  by  the  alleged 
overcharges.'  In  the  absence  of  compelling 
material,  we  will  also  presume  that  spot 
purchasers  were  not  injured.  In  addition,  we 
find  that  end-users  or  ultimate  consumers  of 
Quarles  or  Reynolds  motor  gasoline  whose 
business  operations  are  unrelated  to  the 
petroleum  industry  were  injured  by  the 
alleged  overcharges.  Finally,  we  will  not 
require  a  detailed  demonstration  of  injury 
from  regulated  utilities  or  agricultural 
cooperatives  that  purchased  Quarles  or 
Reynolds  motor  gasoline  and  passed  the 
alleged  overcharges  associated  with  that 
product  through  to  their  end-user  members. 
Prior  OHA  decisions  provide  detailed 
explanations  of  the  bases  of  these 
presumptions  and  findings.  E.g.,  Peterson 
Petroleum,  Inc.,  13  DOE  I  85,191  at  88,508-10 
(1985).  The  rationale  for  their  use  was  also 
fully  explained  in  the  PD&Os.  51  FR  15058  at 
15059-50  (April  22, 1986):  51  FR  16192  at 
16193-94  (May  1, 1986).  These  presumptions 
and  findings  will  permit  claimants  to  apply 
for  refunds  without  incurring 
disproportionate  expenses  and  will  enable 
the  OHA  to  consider  the  refund  applications 
in  the  most  efficient  way  possible  in  view  of 
the  limited  resources  available. 

A  reseller  or  retailer  which  claims  a  refund 
in  excess  of  $5,000  will  be  required  to 
document  its  injury.  While  there  are  a  variety 
of  methods  by  which  a  claimant  might  make 
such  a  showing,  it  is  generally  required  to 
demonstrate  (i)  that  it  maintained  a  "bank"  of 
unrecovered  costs,  and  (ii)  that  market 
conditions  did  not  permit  it  to  pass  on  the 
increased  costs  to  its  customers  in  the  form  of 
higher  prices.* 


'  As  of  May  31, 1986,  the  total  value  of  the 
Quark*  escrow  account  was  S4aeoo.OB. 


«  As  of  May  31, 198a  the  total  vahie  of  the 
Reynolds  escrow  account  was  S4,424.62 


'  Since  the  Reynold*  consent  order  antount  is 
itself  less  than  S5.0(X)  all  applicants  in  that 
proceeding  will  t>e  filing  small  claims. 

*  This  injury  requirement  reflects  the  nature  of  the 
petroleum  price  regulations  in  effect  beginning  on 
August  19, 1973.  and  ending  on  July  16, 1979  for 
retailers,  and  on  May  1. 1980  for  resellers.  Under  the 
original  rules,  a  reseller  or  retailer  of  motor  gasoline 
was  required  to  calculate  its  maximnm  lawful 
selling  price  (MLSP)  by  summing  its  selling  price  on 
May  15. 1973.  with  increased  costs  incurred  since 
that  time.  A  firm  which  was  unaWe  to  charge  its 
MLSP  in  a  particular  month  couk)  'iMnk"  any 
unrecovered  increased  product  costs,  so  that  tiiose 
costs  could  be  recouped  in  a  later  month,  if  possibte. 
See  10  CFR  212.93;  45  FR  29546  (1980). 
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A  modification  of  the  standard  injury 
requirement  is  necessary  in  the  Quarles 
proceeding  because  for  2V^  months  of  the  9- 
month  Quarles  consent  order  period,  retailers 
of  motor  gasoline  were  not  required  to 
compute  MLSPs  with  reference  to  May  15, 
1973  selling  prices  and  increased  costs.  See 
10  CFR  21^93;  45  FR  29546  (1980).  Instead, 
effective  July  18, 1979,  a  retailer  was  required 
to  calculate  its  MLSP  under  the  new  role  by 
adding  a  specified  gross  profit  margin  to  its 
cost  of  proiduct  Unrecouped  increased 
product  costs  could  no  longer  be  banked  for 
later  recovery.  Id.  Consequently,  retailers 
were  not  required  to  maintain  or  compute 
cost  banks  during  the  2V4  month  period.  As  a 
result,  any  requirement  that  a  retailer 
claimant  make  a  demonstration  of  injury  like 
that  contemplated  for  resellers.  I.e.,  based  on 
unrecovered  cost  banks,  would  effectively 
eliminate  all  non-threshold  retailer  claimants 
for  a  portion  of  the  Quarles  consent  order 
period.  Therefore,  for  the  period  after  July  16, 
1979,  retailers  wrill  be  allowed  to  file  claims 
for  refunds  which  exceed  $5,000  without 
demonstrating  the  existence  of  cost  banks.' 
However,  like  resellers,  for  the  entire  Quarles 
consent  order  period  retailers  will  be 
required  to  show  that  market  conditions 
prevented  them  from  recovering  increased 
product  costs,  e.g.,  through  a  demonstration 
of  reduced  profit  margins,  decreased  market 
shares,  depressed  sales  volumes  or 
competitive  disadvantage.* 

A.  Calculation  of  Refund  Amounts 

In  both  the  Quarles  and  Reynolds 
proceedings  we  will  use  a  volumetric  method 
to  determine  the  refunds  of  eligible 
applicants.  This  method  presumes  that  the 
alleged  overcharges  in  each  case  were  spread 
equally  over  all  the  gallons  of  motor  gasoline 
covered  by  the  respective  consent  orders. 
Under  the  volumetric  method,  a  claimant  will 
be  eligible  to  receive  a  refund  equal  to  the 
number  of  gallons  of  Quarles  or  Reynolds 
motor  gasoline  that  it  purchased  during  the 
consent  order  period  times  the  appropriate 
volumetric  factor.  The  volumetric  factor, 
which  is  the  average  per  gallon  refund, 
equals  $0.003662  in  the  Quarles  case  and 
$0.015222  in  the  Reynolds  proceeding.^  In 


*  The  coal  bank  requirement  has  been  relaxed  in 
other  instance*  involving  the  change  in  the  pricing 
regulations  for  motor  gasoline.  See  Tenneco  Oil 
Company/United  Fuels  Corporation,  10  DOE 

\  35.005  at  88.017  n.l  (1962). 

•  Resellers  or  retailers  that  claim  a  refund  in 
excess  of  S6.000  but  which  do  not  attempt  to 
establish  that  they  did  not  (mss  through  the  price 
increases  will  be  eligible  for  a  refund  of  up  to  $5,000 
without  being  required  to  submit  evidence  of  injury 
beyond  purchase  volume*.  Firms  potentially  eligible 
for  greater  refunds  may  choose  to  limit  their  claims 
to  $5,000.  See  Vickers.  8  DOE  at  85.396,  See  also 
Office  of  Enforcement,  10  DOE  \  85,029  at  88,122 
(1982). 

^  The  Quarles  volumetric  factor  is  computed  by 
dividing  the  $33,890.23  received  from  Quarles  by  the 
9u!00.389  gallons  of  motor  gasoline  sold  by  the  firm 
between  January  2, 1979,  and  September  3a  1979. 
The  Reynolds  volumetric  factor  is  computed  by 
dividing  the  $2,500  received  from  Reynolds  by  the 
164.232  gallons  of  motor  gasohne  sold  by  the  firm  to 
its  wholesale  customers  between  September  1, 1979, 
and  November  3a  1979.  The  computation  of  this 
volumetric  factor  does  not  include  the  volumes  of 


addition,  successful  claimants  will  receive  a 
proportionate  share  of  the  interest  which  has 
accrued  on  the  appropriate  escrow  accoimt. 

We  recognize  that  a  particular  purchaser 
could  have  absorbed  a  disproportionate 
share  of  the  alleged  overcharges.  Any 
purchaser  which  can  make  such  a  showing 
may  file  a  refund  application  based  on  such  a 
claim. 

As  in  previous  cases,  only  claims  for  at 
least  $15  will  be  processed.  We  have  found 
through  our  experience  in  prior  refund  cases 
that  the  cost  of  processing  claims  for  refunds 
of  less  than  $15  outweighs  the  benefits  of 
restitution  in  those  situations.  See,  e.g.,  Uban 
Oil  Co.,  9  DOE  1  82,541  at  85,225  (1982).  See 
also  10  CFR  205.286(b).  The  same  principle 
applies  here. 

If  valid  claims  in  either  of  the  two 
proceedings  exceed  the  funds  available  in  the 
particular  escrow  account,  all  refunds  in  that 
proceeding  will  be  reduced  proportionately. 
Actual  refunds  will  be  determined  after 
analyzing  all  appropriate  claims. 

rv.  Applications  for  Refund 

Through  the  procedures  described  above, 
we  will  be  able  to  distribute  the  QuaHes  and 
Reynolds  consent  order  funds  as  equitably 
and  efficiently  as  possible.  According,  we 
will  now  accept  Applications  for  Refund  fit>m 
individuals  and  firms  that  purchased  Quarles 
motor  gasoline  during  the  period  January  2, 
1979,  through  September  30, 1979  or  Reynolds 
motor  gasoline  between  September  1, 1979, 
and  November  3a  1979.  Eligible  applicants 
include  subsequent  repurchasers  as  well  as 
first  purchasers. 

There  is  no  specific  application  form  which 
must  be  used.  In  order  to  receive  a  refund, 
each  claimant  must  submit  the  following 
information: 

(1)  A  schedule  of  its  monthly  purchases  of 
Quarles  or  Reynolds  motor  gasoline  during 
the  appropriate  consent  order  period  along 
with  any  relevant  information  necessary  to 
support  its  claim  in  accordance  with  the 
presumptions  and  findings  outlined  above.  If 
the  applicant  was  an  indirect  purchaser  it 
mast  also  submit  the  name  of  its  immediate 
supplier  and  indicate  why  it  believes  the 
motor  gasoline  was  originally  sold  by 
Quarles  or  Reynolds: 

(2)  Whether  the  applicant  has  previously 
received  a  refund,  from  any  source,  with 
respect  to  the  alleged  overcharges  identified 
in  ie  ERA  audit  underlying  the  proceeding  in 
which  it  is  claiming  a  refund: 

(3)  Whether  there  has  been  a  change  in 
ownership  of  the  firm  since  the  consent  order 
period.  If  there  has  been  a  change  in 
ownership,  the  applicant  must  provide  the 
names  and  addresses  of  the  other  owners, 
and  should  either  state  the  reasons  why  the 
refund  should  be  paid  to  the  applicant  rather 
than  to  the  other  owners  or  provide  a  signed 
statement  from  the  other  owners  Indicating 
that  they  do  not  claim  a  refund: 

(4)  Whether  the  applicant  is  or  has  been 
involved  as  a  party  in  any  DOE  enforcement 
proceedings  or  private  actions  filed  under 


motor  gasoline  that  Reynolds  sold  to  end  users 
since  those  customers  have  already  received  direct 
refunds  from  the  firm  and  are  therefore  not  eligible 
to  submit  applications  in  this  proceeding. 


S  210  of  the  Economic  Stabilization  Act.  If 
these  actions  have  been  concluded  the 
applicant  should  furnish  a  copy  of  any  final 
order  issued  in  the  matter.  If  the  action  is  still 
in  progress,  the  applicant  should  briefly 
describe  the  action  and  its  current  status.  The 
application  must  keep  OHA  informed  of  any 
change  in  status  while  its  Application  for 
Rehind  is  pending.  See  10  CFR  205.9(d);  and 

(5)  The  name  and  telephone  number  of  a 
person  who  may  be  contacted  by  this  Office 
for  additional  iriformation. 

Finally,  each  application  must  include  the 
following  statement:  "I  swear  [or  affirm)  that 
the  information  submitted  is  true  and 
accurate  to  the  best  of  my  knowledge  and 
belief."  See  10  CFR  205.283(c);  18  U.S.C.  1001. 

All  applications  must  be  filed  in  duplicate 
and  must  be  received  within  90  days  from  the 
date  of  publication  of  this  Decision  and  order 
in  the  Fadaral  Register.  A  copy  of  each 
application  will  be  available  for  public 
inspection  in  the  Public  Reference  Room  of 
the  Office  of  Hearings  and  Appeals.  Any 
applicant  which  believes  that  its  application 
contains  confidential  information  must 
indicate  this  and  submit  two  additional 
copies  of  its  application  from  which  the 
information  has  been  deleted.  All 
applications  should  refer  to  the  appropriate 
case  number  (HEF-0158  for  Quarles  and 
HEF-0164  for  Reynolds)  and  should  be  sent 
to:  Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000  Independence 
Ave.,  SW.,  Washington,  D.C.  20585. 

It  Is  Therefore  Ordered  That: 

(1)  Apphcations  for  Refund  from  the  funds 
remitted  to  Department  of  Energy  by  Quarles 
Petroleum.  Inc.  pursuant  to  the  Consent 
Order  executed  on  October  21, 1981,  may 
now  be  filed. 

(2)  Applications  for  Refund  from  the  funds 
remitted  to  Department  of  Energy  by 
Reynolds  Oil  Company  pursuant  to  the 
Consent  Order  executed  on  October  28, 1980, 
may  now  be  filed. 

(3)  All  applications  must  be  filed  no  later 
than  90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal  Register. 
G«orge  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 

Dated:  June  18, 1986. 
(FR  Doc.  86-14383  Filed  6-24-86:8:45  amj 

WLiJNa  CODE  ttSIMII-ll 


Cases  FHed;  Week  of  April  4  Througli 
April  11, 1986 

During  the  Week  of  April  4  through 
April  11, 1986,  the  appeal  and  the 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  A  submission  inadvertently 
omitted  from  an  earlier  list  has  also 
been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
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these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  rfiall  be  filed  with  the  Office 


of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  D.C.  20585. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
June  17, 1986. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o<  April  4,  Ttmagh  April  11,  1966] 


Date 


Nsfne  snd  tocetroft  of  spplicefft 


Mar  21.  1986 -  P«»o- Thermo  Corp..  Hot**.- 


Apr  7.  1966 

Apr   10.  1988.. 

Apr   11,  1988.. 

0© 

00 


Ob- 

DD.. 


Exxon  Junclioo  Service.  Bowljelli.  NO 

Wlwlpool  Corp .  Benton  Hartxx.  Ml _.. 

Berry  Holding  Ca.  Inc..  Washington,  DC.. 
Crarston  OS  Co  .  Wash^igton.  DC 


Cew  No 


Government  accoontatxlrty  project.   Washing- 
Ion.  IX 


Saxon  01  Co..  Washington,  DC 

StwKfem  OH  ol  Connecticut  Bridgepoit.  CT.. 


Refund  Appucations  Received 


Dale  received 


Apr  4,  1986.. 
Do 


Do 

Do 

Apr  7.  1988. 

Do _. 

Do..- 


Do... 
Do... 

Do- 
Oo-. 

Do... 

Do.. 

Do- 

Do- 

Do- 

Do.. 
Do- 
Oo- 

Do. 


Name  ol  refund 

pfoceedmg/Name  ol 

ralund  applicani 


Conoco/King  Oil  Co 

EmVi/F  L  N. 

Corondolet.  Inc. 
Eaaiam  NJ/EI«Kain,  Inc.. 
GuM/Kung's  GuM 

Service 
DohJier/Txner'i  Fals 

Co^Col.  Inc. 
Batcher/Bay  Stale 

RoAmnQ  Co.,  nc. 
Balchar/Oic*  Howan) 

Fuel  Sarvios. 
DalLhar/OenWe  Oil  Co.. 
aty  Saivioa/RicMard 

Laoirerxa. 
Cryalal/Laon  Smilh 
EaMam  NJ/Conanantal 

Apis.  Association. 
Eastern  NJ/Pa>1i  Lake 


CaasNo. 


EasMm  NJ/Suaon 

Apts  AsaodaSon 
Eastam  NJ/Madwon 

Area  VMCA 
Easlam  NJ/PaviHion 

Gardens. 
Easlwi  NJ/WHkain 

Givane. 
Parry  Gaa/New  York .... 

Richard/ Dayton's 

Si^nor/Afgumdegui  Oil 

Co 
Sigmor/Sussar 

Petroleum  Co. 
Belcher /Tryba  Oil  Co ... 
Belchar/Alpha  Oil  Co  . 
Conoco/Don's  Car 
Waahes^ 

NJAHayar 


Eaatam  NJ/Harvay 

Schwtzbeiy. 
Easlam  hU/Ooila.  Inc.. 
Sigmor/Colonal  Cake 

Ca  mc 


RF220-2ge 
RF239-5 

RF232-317 
HF40-3136 

RF227-29 

RF227-30 

RF227-31 

RF227-32 
RF219-9 

RF233-19 
RF23a-318 

RF232-319 

RF232-320 

RF232-321 

RF232-322 

RF232-323 

R01 83-299 

RF70-29 

RF242-2 

RF242-3 

RF227-33 
RF227-34 
RF220-297 

HF232-3a4 

RF232-32S 

RF232-326 
RF242-4 


KC3(-0011 

KEE-0033 
KEL-0002 

KEF-0027 
KEF-0029 
KFA-0027 

KEF-002S 
KEE-0034 


Typeol  siAmissnn 


S«<vlemenlal  order    M  panted:  The  Oclot)er  30.  1985  deewon  and  order  (Cesa  No.  HEE-0074) 

issued  to  Petro-Thermo  Corp.,  t»  the  Office  ol  Hearings  and  Appeals  wai*J  t»  modiSed  in 

connectior  with  the  order  affirming  remedial  order  and  reversing  denial  of  aK»plion  iasuad  by  Me 

Federal  Energy  Regulatory  Commsaion  on  Oct  20.  1986 
ExcepOon  lo  the  reporting  requirements    H  granted    Exxon  Junction  Service  wouW  no  longer  tM 

reqiAed  to  file  torm  EIA-782B  "Resellers  /RetaHers    Montt>ty  Petroteom  Product  Sales  Repon  " 
Reisjesi  lor  temporary  axoepfcon  Horn  the  Energy  Consafvanon  Program  lor  consumer  P«>ducniJI 

(ranted  Wh»pool  Corp  would  receive  an  exception  from  the  provisions  ol  10  CFR  pert  430  whidi 

would  pwimt  the  fimi  to  modify  the  energy  efficiency  lest  procedures  appteatle  to  a  lehyeratof 

keezer  model  wttti  a  new  electronic  adaptive  defrosi  control, 
mvlementalion  ol  special  refund  procedures   If  gnini«l  The  Oflioa  of  Haanngs  and  Appeals  woi*« 

invlwnent  special  refund  procedures  pursuant  lo  10  CFR  pari  205.  «*part  V.  in  connection  with 

Ow  Oecemt>er  15,  1983  agreed  final  judgment  entered  mlo  with  Berry  HoldHig  Co..  Inc 
|ii«riement«ion  of  special  refund  pfocedures   If  granted:  The  Office  ol  Haanngs  and  Appeals  woM 

inV>Bmam  special  refuid  procedures  pursuant  to  10  CFR  part  205,  aUipart  V,  in  conoacaor  Mlh 

Ow  Fetiruery  8.  1977  consem  onjer  entered  into  with  Cranston  Oil  Co. 
Appeal  ol   an  mformalKjn   request  demal    II  gramed   The  Apni  2.   1986  Freedom  ol   Intormalon 

Request    Denial    issued   trt    the    Atouqueroue    Operatioi    Office   would   bt   rescinded    and   the 

Govarrvnent  accountatiilfty  proied  would  receive  access  to  records  concerning  the  (kscharge  of 

Monsanto  Corp .  mound  tacHity  employees 
NTVilemenlAon  of  spacMl  refund  procedures  If  gramed.  The  Office  ol  Heanngs  and  Appeals  iKxMd 

siylemom  special  refund  procederes  pursuam  to  10  CFR  part  205.  subpart  V.  in  connection  with 

the  DiBCwnber  31,  1984  oonaant  order  entered  into  with  Saxon  Oil  Ca 
Exception  to  the  reporting  requirements.  If  granted.  Standard  OH  of  Connecticul  wo»*J  not  be  required 

to  fte  Foot  EIA-782B  "ResellersVRetailers-  Monthly  Petroleum  Product  SMs  Report" 


REFUND  APPLICATIONS  RECEIVED— Continued 


Date  received 


Name  of  refund 

procaedhig/Name  of 

refund  appkcanf 


Case  No. 


Do Sigmor/TyroCX  Corp.. 

Apr.  10,  1986 Eaatom  NJ/Benjamin 


Do. 


Do.. 
Do. 


Do 

Do 

Apr.  11.  1966  — 

Do 

Do 

Do 

Do 

Do -. 

Oo 

Do 

Do .— ~_ 

Oo 


Do- 
Do.. 
Do.. 

Do. 

Do. 


Apr  7.  1966 
Ovou^  Apr 
11.  1986. 


Easlam  NJ/Town  Fuel 

Ca 
Eastern  NJ/Abex  Corp.. 
Eastam  NJ/Aocurala 

Bushing  Ca 
Ocean/Wasserman 

Realty  Sentea. 
Power  Pak/BaMiiSe 

Quick  Shop 
Amoco/ Misanavpi 

Power  Co. 
ARKIA/Oan  Glovar 

ConaHudion  Co. 
Belcher/Oil  Burner 

Engineering  Co. 
Crystal /O  owes  Service 

Station. 
Easlam  NJ/Duncan 

Terrace. 
Eastern  NJ/Chartes 

ShUowftz 
Eastern  NJ/WastfeM 

Pnea  Apts. 
Eastern  NJ/BeSemead 

Oavalapmenl  Corp. 
Eddy/ Jack  Ritter.  mc... 
General  Equities/Car 

Care  Service. 
General  EquHtes/ Scon 

Oil  Co. 
MarSn/AaNand 
Petroleum  Co 
Marlm/Osceoia 
RaSraigCo. 
Poat/Bumaa  S  Sons 
Umcn  Taxaa/Jack 
RittarOICo. 

Mob*  refund 


RF242-6 
RF232-327 

RF232-328 

RF232-329 
RF232-330 

RF243-1 

RF241-2 

RF21-125e6 

RF1 53-28 

flF227-35 

RF233-20 

RF232-331 

RF232-332 

RF232-333 

RF232-334 

RF 145-4 
RF224-5 

RF224-6 

RF24O-0 

RF240-10 

RF229-6 
RF1 40-39 

RF225-4S6 
through  RF 
225-589 


[FR  Doc.  86-14302  Filed  6-24-86;  8:45  am) 
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Cases  FUed;  Week  of  Aprfl  11  Through 
April  18, 1986 

During  the  Week  of  April  11  through 
April  18. 1988.  the  appeals  and 
application*  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  apphcation  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of  . 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  D.C.  20585. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
fune  16, 1986. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[W«*  (X  Aort  11  ftrough  Apfl  IS.  19ee] 


A»».  14.  It 

Aur.  15.  19 

Oo_ 


AfV  16,  19Se.. 
Do 


D0~ 


Do- 


Apr.  17.  1986.. 
Hpi.  18.  1968  . 


Oo- 


Maton  Coip..  tMoNnglan,  DC.. 


Co<]p  Sufioty  o«  Lata  County.  Inc. 
MT. 

QowTHMnl  aecouilabWv  proiact 
mglon.  DC 

JJi  Atiai  WnWnMlW  DC 

nclMRl  CI  Ca.  Smag*.  MN 

RiMwrd  OoMuling,  kic,  KaM.  WA„ 


JAL  01  Co..  QtmI  Neck.  NV  ■ 


Oi  Co,  Cotter.  AH 

WlH^MOl  Corp.,  Banlon  Hwbor,  Ml  - 


WNr^god  Corp..  Benton  Hartxx.  Ml.. 


Refund  Appucations  Received 

[Weak  0«  April  11  to  Apr*  18,  1986] 


Nama  ol  rahjnd 

Daw 

procaadtog/Nama  ol 
ralund  applicant 

CaaaNo. 

Apr.  7,  1986. 

General  Equities/ 
Fraddto's  MoM. 

RF224-7 

Apr.  14,  1966 

QiitAer  State/F.CM., 
Inc. 

RF213-205 

Do.       . 

Power  Co. 

RF192-17 

Do 

Rod  Trtangla/Tad  A  U... 

RF1 78-23 

Off 

Ttrmtra'ytirHn'rr' 

RF7-133 

PovMrCa 

Do 

Oystal/nnMin  Broa. 
Ca,  mc 

RF233-21 

Apr  15,1966 

Qanaral  Equities/Bob's 
Auto  Service 

RF224-6 

Do . — 

Marlin/Tolal  Petroleum. 

mc. 

RF240-11 

Do 

Conoco/Total 
reiroieum,  rnc. 

RF220-296 

Apr.  18,  1986 

F  O.  Fletcher/ Joe  B. 
Yoong. 

RF172-31 

Do 

Amoco/ Southard 
Standard  Serwca. 

RF21-12587 

Apr.  17,1966 

Cryst^/Traca  Creek 
rnberCo. 

RF233-22 

Do 

Pnde/E-Z  Serve.  Inc 

Pnde/Tenneco  Oil  Co 

RF235-6 

Do-    ...     ... 

RF235-7 

Do 

Beacon/Red  Tnangla 
OICo. 

RF23&-9 

CaaaNa 


KEF-dBBO 


KEE-003S 
KFA-002e 
KEF-0034 
KOF-Omi 

KQF-0032 

KQF-0033 

KEE-0036 
KEE-0037,  KEL-0037 

KEE-(X)36 


Typaol  aubmHaion 


of  ^MCW  rakjnd  procsdurea.  If  granlart  The  Office  ol  lleannai  and  Appiala 
«»ouM  inwiameni  apeoal  rekjnd  proceduiea  ptxmant  to  10  CFR  pan  20S.  subpart  V.  in 
oonnedion  «Mlh  «ie  December  10,  1965  Compromoe  Ayeement  enlered  mto  wilh  Manon  Corp. 

Einapkon  to  the  raportng  raqummenls.  If  granted;  Co-Op  Supply  of  Lake  County,  mc  wouW  not 
be  lequred  to  We  kxm  EIA-782B.  the  "ReaaHer/Retailers'  Monthly  Petroleum  Products  Sales 
Report." 

Appeal  ol  an  Intarmatton  raqueal  denial  N  granted:  The  Government  accountabMy  protect  wouM 
recwve  access  to  cen»n  records  relating  to  the  Oepartmanl  ol  Energy's  alleged  eftons  on 
bahaM  ol  the  Diabto  Canyon  l^jdear  Power  Plant 

Irn^amantation  of  special  ralund  prooedires.  H  granted:  The  Office  o«  Heanngs  and  Appeals 
wouW  Implement  speoal  rekjnd  procedures  pursuant  to  10  CFR  pan  20S.  sutipan  V.  in 
oonnectton  wlt\  a  February  2.  1964  agreed  final  judgement  between  J  N   Abel  and  tt>e  DOE. 

mvlamenlatnn  ol  second  stage  refund  procedures.  If  granted:  Trie  Office  of  Heanngs  and 
Appeals  would  implement  s  second  stage  refund  proceeding  to  distnbute  the  balarva  ol  the 
kmds  rwnrtieo  to  Itie  DOE  purauant  to  the  consent  order  entered  into  with  Richards  Oil  Co. 
(Case  No  HEF-0165) 

knplemantation  ol  second  stage  refund  procedures.  H  panted:  The  Office  of  Heanngs  and 
Appeals  wouM  implamem  a  second  stage  refund  proceeding  to  distnbula  Itia  balance  of  the 
kmds  remmed  to  the  DOE  pursuant  to  the  conaent  order  entered  with  the  Rsmhard  Dstnbuting. 
Inc.  (Case  No  HEF-0183). 

knplamantation  ol  second  stage  relund  procedures.  II  granted:  The  Office  of  Heanngs  and 
Appeals  wouM  mplement  a  second  stage  relund  proceeding  to  (kstnbute  the  balance  ol  the 
hnlB  remitled  to  the  DOE  pursuant  to  the  consent  order  entered  with  the  JAL  Oil  Co  (Case 
No.  HEF-0096) 

Exception  to  the  reponmg  requirements.  If  granted:  Magnes  Oil  Co  wouki  no  longer  be  required 
to  Me  form  EIA-782e,  the    "Resellers/Retailers'  Monthly  Petroleum  Product  Sales  Report" 

Excaptton  from  the  Energy  Conservation  Program  tor  consumer  products  and  temporary  exceptnn 
Irom  the  Energy  Conservation  Program  kx  consumer  products  11  granted  Wtwtpool  Corp 
wouW  recetve  an  exception  from  the  provisions  ol  10  CFR  Part  430  wh«h  would  permrt  the  firm 
to  modify  tfie  energy  efficiency  lest  procedures  applcable  to  a  refngerator-freeier  model  with  a 
new  eiectronc  adaptive  defrost  control  The  fxm  wouW  alao  receive  a  temporary  exception 
pending  a  final  determmaiton  on  its  applications  tor  eiceptnri 

Exoaptnn  Irom  the  Energy  ConaervatKjn  Program  tor  consumer  products.  H  granted:  Whirlpool 
Corp.  wouW  receive  an  excapbon  from  the  provisions  of  10  CFR  Pan  430  which  wouW  permit 
the  flmi  to  modily  the  energy  efficiency  lest  procedures  appkcable  to  a  refngeralor-freezer 
rmdel  wHh  a  new  electronic  adaptive  defrost  control. 


Refund  ApptiCATiONS  Received— Continued 

[Week  ol  April  11  to  April  IS,  1986] 


Data 

Name  of  relund 

proceeding/Name  ol 

refurxl  applicant 

Case  No 

Apr.  11,  1986 

Eastern  ol  New  Jersey 

RF232-335 

through  Apr. 
18,  1986. 

thrtxigh 
RF232-347 

Do 

Betoher  Oil  relund 

RF227-46 

appkcabons. 

RF227-47 

Do 

Mobil  OH  rehjnd 

RF22S^90 

applKaltons. 

through 
RF225-1709 

[FR  Doc.  86-14303  Filed  6-24-86;  8:45  am] 

MLUNQ  CODE  •450-01 

Cases  Filed;  Week  of  April  18  Througli 
April  25, 1986 

During  the  Week  of  April  18  through 
April  25. 1986,  the  appeals  and 
applications  for  exception  or  other  relief 


listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 
George  B.  Breznay, 

Director,  Office  of  Heanngs  and  Appeals. 
June  16. 1986. 


Apr.  22,  1966. 
Da 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  April  18  Through  Apri  25,  1966] 


Name  and  location  ol  appicanl 


Amoco/Pennsylvania,  Hatrisburg,  PA. 


Suutiwealam  GuM  Pafeolauih  Co,  Waah- 
Inglon,  DC 


CaaaNo. 


RM21-14 
KRD^>200 


Typaol  aubniaaton 


Request  tor  modHtoatton/resosswn  if  granted:  The  November  19.  1964  dedann  and  orJar  (Case 
No  RQ21-0118)  aauad  to  the  State  ol  Pennsykraraa  wouM  ba  modAed  regarckng  the  State's 
appicaMon  kx  rakjnd  submnsd  n  ttie  Amoco  aacond  stage  rakjnd  prtxaartng 

Moltan  tor  (iacovary.  II  granWd:  DIaoovery  woukJ  ba  granted  to  Southwestern  GuH  Petruleum  Co. 
in  oonrwdnn  wHh  the  linn's  iftoment  oi  obtecttona  subnMtad  w\  reiponaa  to  a  propoaad 
famedW  otdar  iaaued  to  the  lirm  (Caaa  No.  KRO-0200). 


Federal  Register  /  Vol.  51,  No.  122  /  Wednesday.  June  25.  1986  /  Notices 


23149 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continoed 

[Weak  ol  AprI  18  Through  April  2S,  1966] 


Data 

CaaaNo. 

Type  ol  submiaston 

Apr 

24, 

Hn 

1966....   _ 

The  BakarslWd  CaWomlan.  BakarsliaU,  CA . 

DIsoouni  Oil  Corp..  Washington,  DC 

Neal  R.  Croaa  A  Co..  Washington.  DC 

KFA-0029 
KS-003a 

KFA-omn 

Appatf  ol  Ml  mtomtation  request  denial.  H  granted:  The  April  4,  1966  keadom  ol  intonnallon 
request  denial  iaaued  by  the  Director  ol  Naval  P^roleum  and  01  Shale  Reaen«s  woi4d  be 
reactoded  and  the  BakarsfieW,  Califom«n  wouM  recerve  a  report  antlBed.  "Invesligatxxi  Report 
on  the  exptoaton  and  tira  at  the  35R  Sump  August  25.  1985,  Naval  Palrolaum  Raaana  No.  1, 
Ek  HiNa."  October  1985. 

Exceplton  to  the  raporttog  rKiuirements.  H  granted:  Discount  Ol  Corp.  woiid  no  tonger  ba 

Apr  9H 

1966     

raqursd  to  me  kxm  EIA-782B,  the  "Resellers/Relallers'  Monthly  PeMeum  Produd  Saiaa 
Report." 
Appeal  ol  an  Inlonnatnn  request  denal   H  granted  The  March  26   1966  Ireedom  0«  mtormMion 

request  oemai  isaueo  oy  me  Oriice  oi  frocurement  Operations  woi»o  do  lescidad  and  Neai  H. 
Gross  a  Ca  wmikl  receive  access  to  a  copy  ol  the  bid  abatract  tor  Raquaat  tar  PropeaaH 
(RFP)  Number  ED-flP02-*51E  10432  and  related  documents. 

NOTICE  OF  Objection  Received 

[Week  of  Apni  is.  1986  to  April  25.  1986] 


Data 

Nama  and  tocatnn  of 
appkcant 

CaaaNo. 

April  24.  1966 

BurileOICo.. 
GaHipolis.  OH. 

KEE-00?? 

Refund  Appucations  Received 

[Week  ol  April  IB  to  April  25.  1966] 


Namaolrekjnd 

Data  received 

proceeding/Name  of 
refund  appkcant 

CaaaNo. 

Apr.  17.  1986 

Amoco/Strohl  Oil  Co. 

RF21-12589 

ataL 

RF21-12600 

Apr   IB.  1966 

Oeeana/Trump  VHtoge ... 

RF243-2 

Apr.  21.  1966 

Pnde/Wesi  Utilities  Co... 

RF235-B 

Do 

General  Equities/ 
Budwitz  Brothers 

RF224-9 

Statton. 

Do. 

Qwlf/Conk's  GuN 
Service 

RF4&-3137 

Do 

QuN/ Lighthouse  QuM 
Service. 

RF40-3136 

Do..-.. 

Amoco-Ed-s  Standard 

RF21- 12586 

Do 

Beacon/Abbotts  Auto 
Co 

RF236-11 

Do - 

Daacon/Nfcoletti  OH. 
Inc. 

RF238-10 

Apr  21.  1966 

Eastern  ol  New  Jersey 

RF232-348 

through  Apr. 

Relund  Appkcattons. 

through 

2S.  1966 

RF232-379 

Do 

Mobil  Oil  Refund 

RF225-1710 

Appkcatxjns. 

through 
RF226-3567 

Apr.  22.  1966 

Martin/Excel  Sales.  Inc.. 

RF240-12 

Do 

Allied  Matenals/ 
McConmck  a  Sona 

RF194-8 

L 

Oil  Co. 

Union  Texas/ 

RF14O-40 

Consumers  Supply 

Co 

Do 

APtXl/Sentry  Oil  Co 

RF83-146 

Do-       — 

OKC/McComnck  A 
Sons  OH  Co. 

RF13-42 

Do.        

Cokne/lnd«n.... _. 

R0183-291 

Do 

Crystal/Stone's 
Independent  0«  Co. 

RF233-24 

Do    . 

Ciystal-Caceres  Oil  Co.. 

RF233-23 

Do 

Amoco-Keystone 
Amoco. 

RF21-12601 

Do 

PenmoH/South 
Carokna 

RO10-292 

Apr  23,  1966 

Crystal/ Mike  Chapa  A 
JoeChapa. 

RF233-25 

Apr.  24,  1966 

Sigmor/Foremoal 
Petroleum  Ca 

RF242-6 

Do 

Power  Pak/H&M  Food 
Mart^ 

RF241-3 

Do 

Earth/Wwd's  Self 

RF239-6 

Sentoa. 

Do 

Ewth/EL.  Morgan  Co... 

RF239-7 

o»,..- -.. 

Beacon/Ben  W. 
Hachbgal  Distributor 

RF238-13 

Do 

BaMxn/Weaco  Oil  Co 

RF238-12 

Apr.  25.  1986 

Vickars/Mkviaaola 

.  RQ1-293 

[FR  Doc.  88-14304  Filed  6-24-86;  8:45  km] 

BILUNQ  CODE  6460-61 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-30256A;  FRL-3033-9] 

American  Cyanamid  Co.;  Approval  of 
Pesticide  Product  Registrationa 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  American  Cyanamid  Co., 
to  register  the  pesticide  products  Scepter 
Herbicide  and  Scepter  Herbicide 
Technical  containing  an  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(7)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT 
By  mail: 
Robert  Taylor,  Product  Manager  (PM) 

25.  Registration  Division  (TS-767C). 

Office  of  Pesticide  Programs,  401  M  St. 

SW..  Washington.  DC  20460. 

Office  location  and  telephone  number 
Rm.  245.  TS-767C,  Environmental 

Protection  Agency,  1921  Jefferson 

Davis  Hwy,  Arlington.  VA,  (703-557- 

1800). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  notices,  published  in  the  Federal 
Register  of  December  26. 1985  (50  FR 
52852),  which  announced  that  American 
Cyanamid  Co.,  Agricultural  Research 
Div.,  PO  Box  400,  Princeton,  NH  08540, 
had  submitted  applications  to  register 
the  pesticide  products  Scepter  Herbicide 
and  Scepter  Herbicide  Technical 
containing  the  active  ingredient 
imazaquin  (2-[4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-l//-imidazol-2-yl]-3- 
quinolinecarboxylic  acid). 

The  applications  were  conditionally 
approved  on  March  20, 1986,  for  Scepter 


Herbicide  Technical  and  Scepter 
Herbicide  for  use  on  soybeans.  The 
products  were  assigned  EPA 
Registeration  Number  241-287  and  241- 
289  respectively. 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  imazaquin  (2« 
[4,5-dihydro-4-methyl-4-(l-methylethyl)- 
5-oxo-l//-imidazol-2-yl)-3- 
quinolinecarboxylic  acid)  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  and  safety  determinations 
which  show  that  use  of  imazaquin  (2- 
[4,5-dihydro-4-methyl-4-(l-methylediyl)- 
5-oxo-l//-imidazol-2-yl]-3- 
quinolinecarboxylic  acid)  during  the 
period  of  conditional  registration  will 
not  cause  any  unreasonable  adverse 
effect  on  the  environment,  and  that  use 
of  the  pesticide  is  in  the  public  interest. 

The  company  must  submit  field 
dissipation  studies  (soil)  to  the  Agency. 
These  conditions  must  be  fulfilled  by 
March  1, 1988. 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  this 
conditional  registration  is  in  the  public 
interest.  Use  of  this  pesticide  is  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticide  will  not 
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result  in  unreasonable  adverse  effects  to 
man  and  the  environment 

More  detailed  information  on  these 
conditional  registrations  are  contained 
in  a  PMticide  Fact  Sheet  on  imazaquin 
(2-{4.S-difaydro-4-methyi-4-(l- 
methyIethyl}-5-oxo-l//-imidaxol-2-yI]-3- 
quinolinecarboxylic  add). 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  Registration  Division 
(TS-767C),  Environmental  Protection 
Agency,  Registration  Support  and 
Emergency  Response  Braiich,  401  M  SL 
SW.,  Washington,  DC  204«). 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  Ust  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  pubUc 
inspection  in  the  Program  Management 
and  Support  Division  {TS-757C),  Office 
of  Pe8ticide  Programs,  Environmental 
Protection  Agency,  Rm.  236,  CM#2, 
Arlington.  VA  22202  (703-557-3262). 
Requests  for  data  must  be  made  in 
accordance  virith  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St.. 
SW..  Washington,  DC  20460.  Such 
requests  should:  (1)  identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C  136. 

Dated:  June  11. 1988. 
Susan  H.  Shennan, 

Acting  Director,  Office  of  Pesticide  Pn^rcuns. 
[FR  Doc.  86-13857  Filed  6-24-80:  8:45  am] 

BnXMQ  COOC  «S«>  W  M 


IOPP-606SS;  Fm.-3033-8] 

Issuance  of  Experimental  Use  Permits; 
Dow  Ctiemical  Co.  et  aL 

agency:  Environmental  Protection 

Agency  (EPA). 

Acnow;  Notice. 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172,  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail,  the  product  manager  cited  in 


each  experimental  use  permit  at  the 

address  below: 

Registration  Division  (TS-7e7C),  Office 

of  Pesticide  Programs,  Environmental 

Protection  Agency.  401  M  St  SW„ 

Washington.  DC  20460 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  lefferson 
Davis  Highway,  Arlington.  VA. 
SUPPLEMENTARY  MPORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

464-EIJP-76.  Extension.  Dow 
Chemical  Company,  P.O.  Box  1706, 
Midland.  MI  48640.  This  experimental 
use  permit  allows  the  use  of  4,370 
pounds  of  the  insecticide  chlorpyrifos  on 
alfalfa,  com.  cotton,  and  grain  sorghum 
to  evaluate  the  control  of  various  insect 
pests.  A  total  of  1,060  acres  are 
involved;  the  program  is  authorized  only 
in  the  States  of  Arizona.  California. 
Georgia.  Nebraska,  New  Mexico,  and 
Texas.  The  experimental  use  permit  is 
effective  from  May  29, 1986  to  May  29, 
1987.  (Larry  Schnaubelt.  PM 12,  Rm,  202, 
CM#2.  (703-557-2386)) 

359-HJP-e9.  Issuance.  Rhone-Poulenc 
Inc..  P.O.  Box  125.  Monmouth  Junction. 
NJ  08852.  This  experimental  use  permit 
allows  the  use  of  3.360  pounds  of  the 
nematicide  ethoprop  on  broccoli  and 
califlower  to  evaluate  the  control  of 
verious  nematodes.  A  total  of  330  acres 
are  involved;  the  program  is  authorized 
only  in  the  States  of  California,  Oregon, 
Michigan.  New  Jersey,  and  Texas.  The 
experimental  use  permit  is  effective 
from  April  28. 1986  to  April  28. 1938.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  broccoli  and 
cauliflower  has  been  established. 
(William  Miller.  PM  16.  Rm.  211.  CF#2, 
(703-557-2600)). 

612-EUP-l.  Issuance.  Unocal 
Corporation.  461 S.  Boylston  C5.  Los 
Angeles.  CA  90017.  This  experimental 
use  permit  allows  the  use  of  84,269 
pounds  of  the  nematicide  sodium 
tetrathiocarbonate  on  grapefruits, 
grapes,  oranges,  and  potatoes  to 
evaluate  the  control  of  various 
nematodes.  A  total  of  500  acres  are 
involved;  the  program  is  authorized  only 
in  the  States  of  Arizona,  California. 
Florida,  Oregon,  and  Washington.  The 
experimental  use  permit  is  effective 
from  May  2, 1986  to  March  15. 1987. 
Temporary  tolerances  for  residues  of  the 
active  ingredient  in  or  on  grapefruits, . 
grapes,  oranges,  and  potatoes  have  been 
estabhshed.  (Henry  Jacoby,  PM  21,  Rm. 
227,  CM#2,  (703-^7-1900)). 

Persons  wishing  to  review  these 
experimental  use  permit  are  referred  to 


the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  Hie  may 
be  made  available  for  inspection 
purposes  from  8:00  a.m.  to  4:00  p.m.. 
Monday  throogh  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C  138c. 
Dated  June  10. 1986. 
James  W.  Akennan, 

Acting  Director,  Registration  Division.  Office 

of  Pesticide  Programs. 

[FR  Doc.  86-13858  Filed  6-24-66;  8:45  am) 

BttXMQCOOC  WW-SO-M 


[PF-459;  FRL-3037-S] 

Amendment  to  Pesticide  Tolerance 
Petition;  Mettialaxyl 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

StffiMARV:  Ciba  Geigy  Corp.  has 
amended  a  food  additive  petition  that 
proposed  tolerances  for  the  combined 
residues  of  the  fungicide  [N-[2^ 
dimethylphenyl)-yVImethoxyacetyl) 
alanine  methyl  ester)  and  its  metabolites 
containing  the  2,6-dimethylaniline 
moiety,  and  ./V-(2-hydroxymethyl-6- 
methyl-phenyl)W-(methoxyacetyl) 
alanine  methyl  ester,  each  expressed  as 
metalaxyl  by  withdrawing  the  proposed 
tolerances  for  grape  juice  and  grape 
wine  and  adding  a  tolerance  for  raisins. 

aooress:  By  mail,  submit  comments 
identi^ed  by  the  document  control 
number  [PF-459]  and  the  petition 
number,  attention  Product  Manager 
(PM-21),  at  the  following  address: 

Information  Services  Section  (TS-757C). 
Program  Management  and  Support 
Division.  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  D.C.  20480. 

In  person,  bring  comments  to: 
Information  Services  Section  (TS-757C). 
Environmental  Protection  Agency. 
Rm.  236,  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
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Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  filed  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Information  Services 
Section  office  at  the  address  given 
above,  from  8:00  a.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail: 
Henry  M.  Jacoby,  (PM-21),  Registration 

Division  (TS-767C),  Environmental 

Protection  Agency,  Office  of  Pesticide 

Programs,  401  M  St.  SW.,  Washington, 

D.C.  20460. 

Office  location  and  telephone  number 
Room  229.  CM*2, 1921  Jefferson  Davis 

Hwy.,  Arlington,  VA,  (703-557-1900). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  published  in  the  Federal 
Register  of  March  7, 1984  (49  FR  8483) 
which  announced  that  Ciba  Geigy  Corp., 
P.O.  Box  18300,  Greensboro,  NC  27419, 
has  submitted  food  additive  petition 
(FAP)  4H5425  to  the  Agency  proposing 
to  amend  21  CFR  193.277  by  establishing 
a  regulation  permitting  residues  of  the 
fungicide  metalaxyl  in  or  on  the 
processed  agricultural  commodities 
grape  juice  and  grape  wine  at  2.0  parts 
per  million  (ppm). 

Ciba  Geigy  Corp.  has  amended  the 
petition  by  deleting  grape  juice  and 
grape  wine,  and  by  adding  raisins  at  6.0 
ppm  which  was  inadvertently  omitted  at 
the  initial  filing. 

Authority:  21  U.S.C.  348. 

Dated:  June  13. 1986. 
James  W.  Aketman, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 
[FR  Doc.  86-14182  Filed  6-24-86;  8.45  am] 

BILUNG  COOE  6S6O-50-M 


IPP  6G3350/T521  FRL-3037-6] 

Carbon  Disulfide;  Establishment  of 
Temporary  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  carbon  disulfide  in  or  on 
certain  raw  agricultural  commodities. 
These  temporary  tolerances  were 
requested  by  Unocal  Corporation. 
DATE:  These  temporary  tolerances 
expire  March  15, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail: 

Henry  Jacoby,  Product  Manager  (PM)  21. 

Registration  Division  (TS-767C). 

Office  of  Pesticide  Programs, 


Environmental  Protection  Agency.  401 

M  St..  SW.,  Washington.  D.C.  20460. 

Office  location  and  telephone  number: 
Rm.  229.  CM#2, 1921  Jefferson  Davis 

Highway.  Arlington.  VA.  (703-557- 

1900). 
SUPPLEMENTARY  INFORMATION:  Unocal 
Corporation,  1205  West  5th  St.,  Los 
Angeles,  CA  90060.  has  requested  in 
pesticide  petition  PP  6G3350  the 
establishment  of  temporary  tolerances 
for  residues  of  carbon  disulfide  in  or  on 
the  raw  agricultural  commodities 
grapefruit,  grapes,  oranges,  and  potatoes 
at  0.1  part  per  million  (ppm)  resulting 
from  soil  applications  of  the  nematicide 
sodium  tetrathiocarbonate. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  612-EUP-l. 
which  was  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  (Pub.  L.  95-396. 
92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  information  were  evaluated, 
and  the  Agency  determined  that 
establishment  of  the  temporary 
tolerances  will  protect  the  public  health. 
Therefore,  the  temporary  tolerances 
have  been  established  on  the  copdition 
that  the  nematicide  will  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Unocal  Corp.  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  March  15. 
1987.  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  nofice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certificafion 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 

Dated:  ]une  10. 1986. 
James  W.  Akennan, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 
(FR  Doc.  88-14183  Filed  6-24-86;  8:45  am] 

BtLUNQ  COOE  UOO-SO-M 


IDockst  Nos.  ECAO-HA-84-1  and  ECAO- 
HA-S4-2;  ORD-FRL-3036-7] 

Draft  Health  Assessment  Document 
for  Acetaldehyde  and  Draft  Health 
Assessment  Document  for  Acrolein; 
Public  Meetings 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  public  meetings. 

summary:  This  notice  announces  two 
workshops  to  be  held  by  EPA's 
Environmental  Criteria  and  Assessment 
Office  at  the  Crystal  City  Marriott  in 
Washington,  DC,  to  facilitate 
preparation  of  external  review  drafts  of 
a  Health  Assessment  Document  for 
Acetaldehyde  and  a  Health  Assessment 
Document  for  Acrolein. 
dates:  The  acetaldehyde  workshop  will 
be  held  on  June  30, 1986,  and  the 
acrolein  workshop  will  be  held  on  July  1. 
1986.  from  8:00  a.m.  to  5:00  p.m. 
Members  of  the  public  are  invited  to 
attend  as  observers. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  Ewald.  Project  Manager  for 
Acetaldehyde  and  Acrolein.  U.S. 
Environmental  Protection  Agency, 
Environmental  Criteria  and  Assessment 
Office,  MD-52,  Research  Triangle  Park. 
NC  27711  (919)  541^164  (FTS:  629-4164). 
SUPPLEMENTARY  INFORMATION:  In  May 
1985,  EPA's  Office  of  Air  Quality 
Planning  and  Standards  requested  that 
the  Environmental  Criteria  and 
Asessment  Office  (ECAO).  Office  of 
Health  and  Environmental  Assessment 
(OHEA).  prepare  separate  health 
assessment  documents  for  acetaldehyde 
and  acrolein.  The  documents  will  be 
used  by  EPA  in  the  decisionmaking 
process  to  possibly  regulate 
acetaldehyde  and  acrolein  under  the 
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Clean  Air  Act  as  Amended.  42  U.S.C 
7401  et  seg. 

ECAO  is  now  assembling  a  panel  of 
scientifically  and  technically  qualified 
persons  to  review  drafts  of  the  health 
assessment  documents  at  the  workshop. 
Copies  of  the  workshop  drafts  will  be 
made  available  to  the  public  at  the 
meeting  and  observers  will  have  an 
opportunity  to  make  brief  oral 


.  __. ti  J 
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subsequently  will  be  revised  and 
released  as  external  review  drafts. 
Ample  opportunity  will  be  provided  for 
public  review  an  submission  or  written 
comments  upon  released  of  the  first 
external  review  drafts.  The  public 
comment  periods  will  be  announced  in 
subsequent  Federal  Register  notices. 

Dated:  June  16, 1968. 
Nortwrt  A.  laworaki. 

Acting  Assistant  Administrator  for  Research 

and  Development. 

[FR  Doc.  86-14328  Filed  6-24-88;  8:45  am] 

BtLLIMQ  COOC  M<0  SO  II 


[Doefcst  No.  ECAO-ll-063:  ORO-fRL- 

3037-91 

Draft  Health  Assessment  Document 
for  Hydrogen  Sulfide;  Public  Iteeting 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

summary:  This  notice  announces  a 
workshop  to  be  held  by  EPA's 
Environmental  Criteria  and  Assessment 
Office  at  the  Environmental  Research 
Center,  Research  Triangle  Park,  North 
Carolina,  to  facilitate  preparation  of  an 
external  review  draft  of  a  Health 
Assessment  Document  for  Hydrogen 
Sulfide. 

dates:  The  workshop  will  be  held  on 
July  7  and  8, 1986,  from  8:30  a jn.  to  5:00 
p.m.  Members  of  the  public  are  invited 
to  attend  as  observers. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Harriet  Ammana  Project  Manager 
for  Hydrogen  Sulfide,  U.S. 
Environmental  Protection  Agency, 
Environmental  Criteria  and  Assessment 
Office,  MIJ-52,  Research  Triangle  Park, 
NC  27711.  (919)  541-4930  IFTS/629- 
4930]. 
SUPPLEMENTARY  INFORMATION:  In 

January  1986,  EPA's  Office  of  Air 
Quality  Planning  and  Standards 


(OAQPS)  requested  that  the 
Environmental  Criteria  and  Assessment 
Office  (ECAO),  Office  of  Health  and 
Environmental  Assessment  (OHEA). 
prepare  a  health  assessment  document 
for  hydrogen  sulfide.  The  dociunent  will 
be  used  by  EPA  in  the  decision-making 
process  to  possibly  regulate  hydrogen 
sulfide  under  the  Clear  Air  Act  as 
amended.  42  U.S.C..  7401  e/ se?. 

ECAu  is  now  assembling  a  panel  of 
scientifically  and  technically  qualified 
persons  to  review  a  draft  of  the  Health 
Assessment  Document  for  Hydrogen 
Sulfide  at  the  workshop.  Copies  of  the 
workshop  draft  will  be  made  available 
to  the  public  at  the  meeting,  and 
observers  will  have  an  opportimity  to 
make  brief  oral  statements.  The  draft 
document  subsequently  will  be  revised 
and  released  as  an  external  review 
draft  Ample  opportunity  will  be 
provided  for  public  review  and 
submission  of  written  comments  upon 
release  of  the  first  external  review  draft. 
The  public  comment  period  will  be 
announced  in  a  subsequent  Federal 
Registw  notice. 

Dated:  )une  16, 1966. 
Norbert  A.  )awotrid. 

Acting  Assistant  Administrator  for  Research 
and  Development. 

[FR  Doc  88-14327  Filed  6-24-86;  8:45  am] 
amjNQ  COOC  uao-sfMi 


[0P(Mei2eA;  FRL-303S-1] 

Certain  Pesticide  Products;  Intent  to 
Cancel  Registrations;  Corrections 

agency:  Environmental  J>rotection 

Agency  (EPA). 

action:  Notice;  correction. 

summary:  This  document  corrects  a  few 
entries  in  a  notice  of  voluntary 
cancellations  of  registrations  of 
pesticide  products.  After  publication,  the 
Agency  discovered  that  (a)  Notices  of 
intent  to  cancel  mailed  to  three 
companies  were  undeliverable;  (b)  A 
company  withdrew  its  voluntary 
cancellation  request  within  the  30  day 
comment  period;  and  (c)  Two 
registration  numbers  were  listed 
incorrectly. 

FOR  FURTHER  INFORMATION  CONTACT 
John  Richards,  Chief,  Federal  Register 
Staff  (TS-788B),  Environmental 
Protection  Agency.  401  M  St.  SW., 
Washington,  DC  20460,  (202-382-2253). 
SUPPLEMENT ARV  INFORMATION:  In  FR 

Doa  88-849,  appearing  in  the  Federal 
Register  of  January  22, 1986  (51  FR  2956). 
the  following  products  were  listed  for 
voluntary  cancellation.  Subsequently, 
the  Agency  found  that  the  notices  of 
intent  to  cancel  mailed  to  the  addresses 
listed  below  were  undeliverable. 
Therefore,  the  products  affected  have 
not  been  canceled. 


RigMalonNa 

Modudrwm 

Rogistrtnt 

DataragMarad 

142  19                    

Mayii't  lnMC«.orfunw-10  Pomw- 
hil. 

MayWt  lnwc».(v1Um*-7 

Fannia  19  «(»<*  Mfcr 

Rm  ind  Tick  Spnqr  lor  Dogt 

H.B.  Mayw  md  Son.  Inc.  P.O. 

Box  710.  HuninBlon.  IN  4S7S0. 

J&O 

Quality   Manuiactuing  Co..  S057 

Soutn  St.,  Andraws  Placa,  Loa 

Angeles.  CA  90047. 
Stv    Chemical    Co..    Inc,    MMO 

Darby   Larw  al   Bristol.   Wsat- 

cheslar.  IL  601  S3. 

Apr.  8.  1861 

147-Jfl        

Da 

10474-f 

Apr.  a.  1960 

10407-1                 

Jun.2.  1809 

The  following  Company  withdrew  its 
voluntary  cancellation  request  so  that 
the  products  could  be  transferred  to 


another  party.  Therefore,  these  products 
have  not  been  cancelled. 


RagMraaon 

Product  nama 

Ragislianl 

OaM  M0alarad 

OiOiam  666  Mtoobtocida 

Oressar  Industries.  Inc.  P.O.  Boa 
6S04  Houston.  TX  V/U06. 

_.4to - 

._..do J 

Oct  »  1961 

30097-7                    " 

G-lOO _ 

a-VK/H • 

Sapl  23.  1861 

SapL  23.  1861 

O^ChsmQliaaacMrioda — 

.do - —     - 

Apr  S.  1863 

' 

The  following  product  registration 
numbers  were  incorrectly  hsted.  Both 
the  correct  and  incorrect  niunbers  are 


listed  below.  These  products  have  been 
cancelled. 
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negiaaallen 

Registrant 

Date  regaiafad 

140-1  should  read  140-41 . 

Copper  Sulfate  Pantahydrale  

Puraoac  Corp.,  200  Elmora  Ave.. 
Elizabem.  NJ  07207. 

Sept  28,  1967 

37699-3  Should  read  37608-1 

July  26.  1976 

Rabon  7  76  Oral  Lanaode 

Snore  Part>  South  NashviWa.  TN 
37211. 

Dated:  June  18. 1986. 
Douglas  0.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  86-14329  Filed  &-24-86;  8:45  am] 
BILUNO  COOE  6S«&-Se-M 

[OPP-36119,  FRL-3038-2] 

Standard  Evaluation  Procedures; 
Avallat>lllty  of  Draft  Guidance 
Documents 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability;  request 
for  comments. 

summary:  The  Environmental  Protection 
Agency  announces  the  availability  of 
the  following  draft  Standard  Evaluation 
Procedures:  Avian  Reproduction;  Fish 
Early  Life  State;  Aquatic  Invertebrate 
Life  Cycle;  Fish  Life  Cycle;  and  Field 
Testing  for  Pollinators.  The  Standard 
Evaluation  Procedures  (SEPs)  are 
guidance  documents  which  explain  how 
the  Hazard  Evaluation  Division  (HED) 
of  the  Office  of  Pesticide  Programs 
evaluates  studies  and  scientific  data  to 
ensure  consistency  in  scientific  review 
of  studies  submitted  by  registrants  in 
support  of  pesticide  registration.  The 
SEPs  increase  the  efficiency  of  pesticide 
registration  and  other  regultory 
activities,  and  help  to  maintain  a  high 
standard  of  scientific  quality  in 
regulatory  decisions.  Copies  of  the  draft 
documents  are  available  at  the  address 
given  below. 

date:  Comments  must  be  received  on  or 
before  July  25, 1986. 
addresses:  Submit  three  copies  of 
written  comments,  identified  with  the 
document  control  number  "OPP-36119," 
to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington. 
DC  20460. 
In  person,  deliver  comments  to:  Rm.  236, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202. 
Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 


"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

Copies  of  these  draft  Standard 
Evaluation  Procedures  are  also 
available  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail: 

Stephen  L  Johnson,  Hazard  Evaluation 
Division  (TS-769C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.  SW.,  Washington, 
DC  20460. 
Office  location  and  telephone  number 
Room  1121,  Crystal  Mall,  Building  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202  (703-557- 
7695). 
SUPPLEMENTARY  INFORMATION:  The 
Standard  Evaluation  Procedures  are 
guidance  documents  which  explain  how 
HED  evaluates  studies  and  scientific 
data  to  ensure  consistency  and  high 
quality  in  scientific  review.  In  addition, 
the  SEPs  serve  as  valuable  internal 
reference  documents  and  training  aids 
for  new  staff,  and  inform  the  public  and 
regulated  community  of  important 
considerations  in  the  evaluation  of  test 
data  for  determining  chemical  hazards. 

The  SEPs  help  to  ensure  a 
comprehensive  and  consistent  treatment 
of  major  scientific  topics  in  EPA's 
science  reviews  and  provide  interpretive 
policy  guidance  where  appropriate,  but 
are  not  so  detailed  that  they  inhibit 
creativity  and  independent  throught. 
Throughout  the  remainder  of  this  and 
next  fiscal  year.  HED  will  be  writing 
additional  SEPs  on  the  scientific 
disciplines  of  toxicology,  chemistry, 
exposure  assessment,  and  ecological 
effects.  Twenty  SEPs  have  been 
published  this  far  and  are  available  from 
the  National  Technical  Information 
Service,  which  is  responsible  for 


distribution  of  all  SEPs  after  they  have 
been  finalized.  Prior  to  publication,  each 
of  the  SEPs  must  undergo  extensive  peer 
review  including  Division,  Program 
Office,  Intra-Agency,  FIFRA  Scientific 
Advisory  Panel,  and  public  comment. 
This  announcement  solicits  public 
comment  on  the  draft  documents. 

Dated:  June  18, 1988. 
lohn  W.  Meione, 

Director.  Hazard  Evaluation  Division. 
[FR  Doc.  88-14328  Filed  6-24-88;  8:45  am) 
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IOPTS-51624;  FRL-3020-71 

Certain  Chemicals;  Premanufacture 
Notices 

Correction 

In  FR  Doc.  86-11663  beginning  on  page 
18958  in  the  issue  of  Friday.  May  23. 
1986,  make  the  following  correction: 

On  page  18960,  in  the  third  column, 
under  P  88-1042,  the  twelfth  line  should 
read:  "8,750-39.  375  kg/yr.". 

BILUNG  COOE  1S0S-O1-M 


FEDERAL  COMMUNICATIOrtS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511. 

Copies  of  these  submissions  are 
available  from  Doris  Benz.  FCC,  (202) 
632-7513.  Comments  should  be  sent  to 
David  Reed,  Office  of  Management  and 
Budget,  Room  3235.  NEOB,  Washington, 
DC  20503,  (202)  395-7231. 
OMB  No.:  3060-0031 
Form  No.:  FCC  314 
Title:  Application  for  Consent  to 

Assignment  of  Broadcast  Station 

Construction  Permit  or  License 
Action:  Extension 
Estimated  Annual  Burden:  771 

Responses;  61.680  Hours. 
OMB  No.:  3060-0032 
Form  No.:  FCC  315 
Title:  Application  for  Consent  to 

Transfer  of  Control  of  Corporation 

Holding  Broadcast  Station 

Construction  Permit  or  License 
Action:  Extension 
Estimated  Annual  Burden:  771 

Responses;  61,680  Hours. 
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Federal  Communications  Commission. 
Wiiyam ).  Tricarico, 
Secretary. 
June  17. 1986. 
(FR  Doc.  86-14273  Filed  8-24-86;  8:45  amj 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  AC-4841 

Southland  Federal  Savings  and  Loan 
Association,  Opelousas,  LA;  Approval 
of  Conversion  Application 

Date:  June  18. 1986. 

Notice  is  hereby  given  that  on 
December  11, 1985.  the  Office  of  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Southland  Federal  Savings  and  Loan 
Association,  Opelousas,  Louisiana  for 
permission  to  convert  to  the  stock  of 
organization.  Copies  of  the  application 
art  available  for  inspection  at  the 
Secretariat  of  said  Corporation,  1700  G 
Street,  NW.  Washington.  DC  20552  and 
at  the  Office  of  the  Supervisory  Agent  of 
said  Corporation  at  the  Federal  Home 
Loan  Bank  of  Dallas,  500  E  John 
Carpenter  Freeway,  Post  Office  Box 
619026,  Dallas,  Fort  Worth.  Texas  75261- 

9026. 

By  the  Federal  Home  Loan  Bank  Board 

Jeff  Sconyers, 

Secretary. 

|FR  Doc.  86-14344  Filed  6-24-86;  8:45  amj 
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TITLE:  City  of  Long  Beach  and  Sea- 
Land  Service,  Inc.  Rail  and  Truck 
Terminal  Agreement 

PARTIES:  City  of  Long  Beach  Sea- 
Land  Service,  Inc. 

SYNOPSIS:  The  proposed  amendment 
would  amend  the  term  of  the  lease  to 
coincide  with  the  preferential 
assignment  agreement  between  the 
parties  of  certain  marine  lerminal 
premises  adjacent  to  the  subject 
premises,  and  to  revise  the  provisions 
regarding  renegotiation  or  rental.  The 
term  of  this  lease  shall  be  for  a  period  of 
twenty-seven  (27)  years,  commencing 
April  1. 1971  and  ending  March  30, 199a 
The  parties  have  requested  a  shortened 
review  period. 

AGREEMENT  NO.:  224-002401-006 

TITLE:  City  of  Long  Beach  and  Sea- 
Land  Service.  Inc.  Preferential 
Assignment  Agreement 

PARTIES:  City  of  Long  Beach  Sea- 
Land  Service,  Inc.  (Assignee) 

SYNOPSIS:  The  proposed  amendment 
would  increase  the  area  assigned, 
provide  for  certain  new  construction, 
amend  the  compensation  provisions, 
provide  future  options  to  Assignee  and 
provide  for  a  new  guarantee.  The  parties 
have  requested  a  shortened  review 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  June  19. 1988. 
John  Robert  Ewers, 
Secretary. 
[FR  Doc.  86-14289  Filed  6-24-88;  8:45  amj 
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FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

AGREEMENT  NO.:  224-002401-A-002 


Marine  Terminal  Service  Agreements 
agency:  Federal  Maritime  Commission. 
action:  Notice  of  Waiver  of  Penalties. 

summary:  This  grants  a  waiver  of 
assessment  of  penalties  under  the 
Shipping  Act,  1916  and  the  Shipping  Act 
of  1984  for  pre-filing  implementation  of 
marine  terminal  service  agreements,  if 
such  agreements  are  filed  within  120 
days  of  publication  of  this  notice.  The 
purpose  is  to  encourage  filing 
compliance  in  an  area  where  there 
appears  to  be  some  uncertainty  as  to 
legal  requirements  and  where  a  serious 
compliance  gap  exists. 
date:  Effective  June  25, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Director.  Bureau  of 
Agreements  and  Trade  Monitoring, 
Federal  Maritime  Commission,  HOC  L 
Street  NW..  Washington.  DC  20573,  (202) 
523-5787. 

SUPPLEMENTARY  INFORMATION:  On  April 
4, 1986,  the  Commission  denied  the 
petition  of  International  Transportation 


Services.  Inc.,  (ITS)  a  marine  terminal 
operator  (MTO),  for  a  declaratory  order 
on  the  issue  of  whether  a  lump-sum 
charge  to  an  ocean  carrier  for  wharfage, 
dockage,  and  stevedoring  would  have  to 
be  filed  with  the  Commission.  The 
Commission  denied  the  petition  on  the 
grounds  that  a  declaratory  order  was 
not  necessary  to  resolve  the  legal  issue 
presented  because  applicable  regulatory 
requirement  made  it  clear  that  an 
MTO's  charges  for  terminal  services 
must  be  reflected  separately  either  in  a 
tariff  or  an  agreement  on  file  with  the 
Commission. 

In  its  Order  Denying  Petition,  the 
Commission  advised  diat  it  was 
initiating  an  informal  investigation  into 
certain  practices  of  MTO's  on  the  West 
Coast  to  ensure  compliance  with  the 
shipping  statutes  and  the  Commission's 
regulations. 

As  a  result  of  this  announcement  and 
preliminary  inquires  by  the 
Commission's  West  Coast  District 
Offices,  some  MTO's  have  filed  terminal 
service  agreements  covering  activities 
which  have  been  in  effect  for  several 
years.  Other  MTO's  have  informed  the 
Commission  that  they  have  large 
numbers  of  such  agreements  (previously 
unfiled)  which  they  intend  to  file  as 
soon  as  they  can  put  them  into  the 
proper  form  for  filing. 

All  indications  suggest  that  a  rather 
widespread  practice  has  developed  in 
the  MTO  industry  whereby  MTO's  are 
providing  terminal  services  to  ocean 
carriers  pursuant  to  agreements  which 
are  required  by  law  to  be  filed  with  the 
Commission,  but  which  have  not  been 
filed.  A  variety  of  reasons  have  been 
offered  as  to  why  MTO's  were  under  the 
misimpression  that  such  agreements 
were  not  required  to  be  filed.  The  recent 
publicity  regarding  the  Commission's 
disposition  of  the  ITS  petition  has  now 
served  to  inform  the  industry  that  the 
Commission  considers  such  unfiled 
agreements  to  be  in  violation  of  the 
Shipping  Act,  1916  (1916  Act),  48  U.S.C. 
App.  801-842  and  the  Shipping  Act  of 
1984  (1984  Act),  46  U.S.C.  App.  1701- 
1720. 

The  Commission  has  fully  considered 
the  circumstances  surrounding  this 
situation  in  an  effort  to  balance  its 
objectives  of:  (1)  Obtaining  full 
compliance  by  identifying  all  unfiled 
agreements  and  causing  them  to  be  filed, 
and  (2)  appropriately  disposing  of  the 
question  of  possible  penalties  for  any 
such  past  violations.  The  Commission 
has  determined  that  its  principal 
objective  should  be  to  obtain  full 
compliance  through  the  filing  of  subject 
agreements.  We  believe  that  the  best 
way  to  do  that  is  by  granting  a  120-day 
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period  of  waiver  of  assessment  of 
penalties  for  failure  to  timely  file. 

Waiver  is  appropriate  given:  (1)  The 
recent  clarification  of  the  appUcable 
filing  requirements;  (2)  the  number  of 
agreements  involved;  and  (3)  the 
significant  amounts  of  resources  of  the 
Commission's  Bureaus  of  Agreements, 
Investigations  and  Hearing  Counsel 
which  would  otherwise  be  required  to 
investigate,  document  and  prosecute 
past  violations.  In  sum.  the  regulatory 
process  would  be  better  served  by  not 
assessing  penalties  for  past  behavior 
under  these  circumstances. 

The  effect  of  this  action  is  to  waive 
penalities  for  unfiled  yet  implemented 
agreements  that  are  filed  within  a  120- 
day  period.  The  intent  is  to  encourage 
the  prompt  filing  of  agreements.  Expired 
or  terminated  agreements  need  not  be 
filed.  Parties  are  referred  to  46  CFR  572 
regarding  agreement  filing  requirements. 
Specific  attention  is  called  to  §  572.406 
which  requires  filing  of  the  complete 
agreement  among  the  parties.  In  the 
case  of  terminal  service  agreements  this 
would  include  schedules  of  rates  or 
charges  for  terminal  services  which  are 
not  reflected  in  a  filed  tariff. 

It  should  be  understood  that  this 
waiver  applies  only  to  the  extent  the 
agreements  are  subject  to  filing  and 
relate  to  rates  and  charges  for  terminal 
services  performed  for  water  carriers 
pursuant  to  negotiated  contracts.  The 
precautionary  filing  of  non-subject  to 
agreements,  e.g.,  those  providing  for 
furnishing  of  terminal  services  by  an 
MTO  to  a  shipper  or  to  a  surface  carrier, 
should  be  avoided. 

Accordingly,  notice  is  hereby  given 
that  the  penalty  provisions  of  section 
32(a)  of  the  Shipping  Act.  1916  (46  U.S.C. 
App.  831)  and  section  13  of  the  Shipping 
Act  of  1984  (46  U.S.C.  App.  1712)  will  not 
be  invoked  against  parties  to  terminal 
service  agreements  for  failure  to  file 
such  agreements  with  the  Commission 
as  required  by  section  15  of  1916  Act  (48 
U.S.C.  App.  814)  and/or  section  5  of  the 
1984  Act  (46  U.S.C.  App.  1704).  where: 
(1)  such  agreements  were  entered  into 
prior  to  the  date  of  publication  of  this 
notice  in  the  Federal  Register  but  have 
since  expired;  and,  (2)  such  agreements 
were  entered  into  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  and  continued  in  effect  beyond 
said  date,  provided  that  such 
agreements  are  filed  with  the  Federal 
Maritime  Commission  pursuant  to  the 
aforementioned  sections  prior  to  or 
within  120  days  of  the  publication  of  this 
notice.  For  purpose  of  this  notice, 
terminal  services  shall  include,  but  not 
be  limited  to.  "services"  as  defined  in  46 
CFR  515.6(d). 


During  the  waiver  period,  the  primary 
intention  of  the  Federal  Maritime 
Commission  is  to  insure  regulatory 
compliance  without  fear  of  penalty 
action.  However,  failure  to  file 
appropriate  agreements  during  this 
period  will  subject  past  violators  to  all 
apphcable  statutory  penalties. 

By  the  Commission  June  13, 1966. 
John  Rnherl  Ewnni, 
Secretary. 

[FR  Doc.  88-14333  Filed  6-24-88;  8:45am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  86D-02141 

Radionuclides  In  Imported  Foods; 
Levels  of  Concern;  Availability  of 
Compliance  Policy  Guide 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  Compliance  Policy  Guide 
7119.14  and  "Radionuclide  Screening 
Values  for  Monitoring  Imported  Meat 
Products."  which  describe  the  protective 
action  giiidelines  that  FDA  and  the  U.S. 
Department  of  Agriculture.  Food  and 
Safety  and  Inspection  Service  (FSIS). 
will  use  for  monitoring  radionuclides  in 
imported  foods  sampled  under  field 
assignments. 

addresses:  Requests  for  single  copies 
of  CompUance  Policy  Guide  7119.14  and 
any  written  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
Requests  for  single  copies  of 
"Radionuclides  Screening  Values  for 
Monitoring  Imported  Meat  Products" 
and  any  written  comments  to  Patricia 
Stolfa,  Deputy  Administrator  for 
International  Programs.  Food  Safety 
Inspection  Service.  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Ave.,  SW.,  Washington,  DC  20250,  202- 
447-3473. 

for  further  information  CONTACT 

Raymond  Gill.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-300).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  202-485-0160. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  22. 1982  (47 
FR  47073).  FDA  issued  radionuclide 


protective  action  recommendations  to 
State  and  local  officials.  These 
reconunendations  were  for  use  in  the 
event  of  a  domestic  nuclear  accident. 
Both  FDA  and  FSIS  have  decided  to 
utilize  these  protective  action 
recommendations  with  certain  dose 
calculation  adjustments  as  a  basis  for 
monitoring  radionuclide  levels  in 
imported  foods  sampled  as  a 
consequence  of  the  fallout  expected 
from  the  April  26, 1986,  accident  in  the 
Soviet  Union. 

Compliance  Policy  Guide  7119.14  and 
"Radionuclide  Screening  Value  for 
Monitoring  Imported  Meat  Products" 
define  levels  of  radionuclides  that  are  to 
be  used  as  indicators  of  the  safety  of 
imported  foods  and  food  ingredients  and 
imported  meat  products.  If  imported 
products  are  found  to  contain  unsafe 
levels  of  radionuclides.  FDA  and  FSIS 
will  take  appropriate  regulatory  action 
to  assure  that  the  public  health  is 
protected. 

Copies  of  Compliance  Policy  Guide 
7119.14.  FSIS's  "Radionuclide  Screening 
Values  for  Monitoring  Imported  Meat 
Products."  and  the  Federal  Register 
reference  mentioned  above  have  been 
placed  on  public  display  with  the 
Dockets  Management  Branch  (address 
above)  and  are  available  for  public 
examination  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  In  accordance 
with  21  CFR  10.85(d)(3)  and  (i).  any 
person  may  submit  written  comments  on 
the  guide.  Requests  for  single  copies  of 
the  filed  documents  and  any  comments 
on  Compliance  Policy  Guide  7119.14 
should  reference  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  should  be  submitted  to 
the  Dockets  Management  Branch.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy. 

Requests  for  single  copies  of  FSIS's 
document  and  any  written  comments  on 
the  radionuclide  screening  values  should 
be  submitted  to  the  Deputy 
Administrator  for  International 
Programs  (address  above). 

Although  the  agencies  will  consider 
comments  in  decidiitg  whether  to  revise 
these  guidelines,  they  will  not  defer 
regulatory  actions  pending  any  such 
revision. 

Dated:  June  la  1986. 

Junes  W.  Swanson. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  86-14291  Filed  6-24-66;  8:45  amj 
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Health  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Autttortty 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
-  Services,  Health  Care  Financing 
AdministraUon  (HCFA),  Federal 
Register.  Vol.  48.  No.  223.  pg.  56933. 
dated  Thursday,  November  19. 1981; 
Federal  Register.  Vol.  50.  No.  70.  pg. 
14297,  dated  Thursday,  April  11, 1985: 
Federal  Register,  Vol.  51,  No.  55.  pg. 
9894.  dated  Friday.  March  21. 1986;  and 
Federal  Register,  Vol.  51.  No.  63.  pg. 
1134a  dated  April  2, 1986)  is  amended  to 
reflect  several  changes  in  the 
organizational  structure  of  HCFA.  The 
Office  of  Health  Maintenance 
Organizations,  recently  transferred  to 
HCFA  from  the  Public  Health  Service,  is 
being  combined  with  the  Office  of 
Prepaid  Operations,  Bureau  of  Program 
Operations.  Office  of  the  Associate 
Administrator  for  Operations,  to  form  a 
new  Office  of  Prepaid  Health  Care 
reporting  directly  to  the  Office  of  the 
Administrator.  In  addition,  the  Office  of 
Legislation  and  Policy  is  being 
transferred  from  Office  of  the  Associate 
Administrator  for  Policy  (OAAP)  to 
report  directly  to  the  Office  of  the 
Administrator.  The  OAAP  is  also  being 
renamed  the  Office  of  the  Associate 
Administrator  for  Program 
Development. 

The  specific  amendments  to  Part  F. 
are  described  below: 

•  Section  F.IO..  Health  Care  Financing 
Administration  (Organization),  is 
amended  to  reflect  the  changes  in  the 
HCFA  organizational  structure.  Section 
F.IO.  should  be  deleted  in  its  entirety 
and  replaced  by  the  following: 

Section  F.IO.  Health  Care  Financing 
Administration  (Organization) 

The  Health  Care  Financing 
Administration  (HCFA)  is  an  Operating 
Division  of  the  Department.  It  is  headed 
by  an  Administrator.  HCFA.  who 
reports  to  the  Secretary  and  it  consists 
of  the  following  organizational  elements: 

A.  Office  of  the  Administrator  (FA). 

B.  Office  of  Prepaid  Health  Care  (FC). 

C.  Office  of  Legislation  and  Policy 
(FB). 

D.  Office  of  Executive  Operations 
(FE). 

E.  Office  of  the  Associate 
Administrator  for  External  Affairs  (FG). 

F.  Office  of  the  Associate 
Administrator  for  Management  and 
Support  Sefvices  (FH). 

G.  Office  of  the  Associate 
Administrator  for  Operations  (FP). 


H.  Office  of  the  Associate 
Administrator  for  Program  Development 

(FQ). 

•  Section  F.20.C..  Office  of  Health 
Maintenance  Organizations  (OHMO).  is 
deleted  in  its  entirey.  The  OHMO  is 
being  replaced  by  a  new  Office  of 
Prepaid  Health  Care  which  is  found  in 
section  FC. 

•  A  new  section  FC,  Office  of 
Prepaid  Health  Care  (FC).  is  added  to 
read  as  follows: 

Section  FC.IO.  Office  of  Prepaid  Health 
Care  (FC)  (Organization) 

The  Office  of  Prepaid  Health  Care 
(OPHC).  imder  the  leadership  of  the 
Director.  OPHC.  includes: 

A.  The  Policy.  Plaiming.  and  Liaison 
Staff  (FC-1). 

B.  The  Division  of  Qualifications 
(FCA). 

C.  The  Division  of  Compliance  (FCB). 

D.  The  Division  of  Financial 
Management  (FCC). 

Section  FC.20.  Office  of  Prepaid  Health 
Care  (FC)  (Functions) 

The  Office  of  Prepaid  Health  Care 
provides  national  direction  and 
executive  leadership  for  prepaid  health 
activities,  including  health  maintenance 
organizations  (HMOs),  competitive 
medical  plans  (CMPs),  other  capitated 
health  organizations,  and  vouchers. 
Develops  national  policies  and 
objectives  for  the  development, 
qualification,  and  ongoing  compliance  of 
HMOs  and  CMPs.  Develops  long-  and 
short-range  program  goals  and 
objectives.  Serves  as  the  departmental 
focal  point  in  the  areas  of  prepaid  health 
plan  qualification,  ongoing  regulation, 
employer  compliance  efforts.  Medicare 
HMO  and  CMP  risk  contracting,  and 
Medicaid  prepaid  health  care  activities. 
Plans,  coordinates,  and  directs  the 
development  and  preparation  of  related 
legislative  proposals,  regulatory 
proposals,  and  policy  documents.  Acts 
as  the  focal  point  for  all  prepaid  health 
plan  research,  demonstration,  and 
evaluation  study  activity  in  the 
Department  and  external  to  the 
Department.  Develops  and  implements 
programs  to  encourage  greater  access  of 
Federal  Medicare  and  Medicaid 
beneficiaries  to  HMOs  and  othier 
prepaid  health  plans.  Monitors  and 
analyzes  Federal  activities  and  policies 
regarding  Federal  beneficiaries  in 
Medicare,  Medicaid,  CHAMPUS.  and 
the  Federal  Employees  Health  Benefits 
programs.  Coordinates  the  development 
and  implementation  of  health  education 
and  health  promotion  programs  in 
prepaid  health  plans.  Provides 
correspondence  management  for  the 
control  of  written  communications  and 


action  documents,  including  substantive 
policy  review  and  follow-up  to  insure 
timely  and  appropriate  action  and 
clearances.  Administers  Medicare  HMO 
and  CMP  contracts,  the  capitation 
formula,  and  reimbursement  policies. 
Provides  oversight  of  and  assistance  to 
State  Medicaid  Agencies  on  prepaid 
health  care  activities.  Oversees  the 
operation  of  the  prepaid  health  care 
information  system.  Determines  the 
amounts  of  payments  to  be  made  to 
prepaid  health  plans  and  the  amounts, 
methods,  and  frequency  of  retroactive 
adjustments.  Incorporates  a  prospective 
payment  system  for  prepaid  health  care 
through  the  implementation  of  Tax 
Equity  and  Fiscal  ResponsibiHty  Act  risk 
contracts.  Evaluates  cost  reporting 
methodologies  and  conducts  a 
continuing  audit  program  to  determine 
the  final  program  liability  for  cost 
contracts.  Administers  beneficiary 
enrollment  and  disenroUment  including, 
coordination  with  beneficiary  groups 
and  other  HCFA  and  HHS  components. 

A.  Policy,  Planning,  and  Liaison  Staff 
(FC-1) 

Coordinates  the  Department's  efforts 
to  move  toward  a  pluralistic  health  care 
delivery  system.  Conducts  special 
studies  of  prepaid  health  plans 
operations  and  operating  data.  Based  on 
such  studies  identifies  trends  and 
develops  performance  measures  which 
can  be  used  by  the  Office  of  Prepaid 
Health  Care  staff  and  by  the  industry  to 
assess  the  development  and  operation  of 
prepaid  health  plans.  Works  with  State 
Medicaid  offices  on  the  development  of 
prepaid  health  operations  to  service 
Medicaid  beneficiaries.  Develops  and 
issues  technical  guidance  documents  for 
use  by  the  industry  in  the  development 
of  prepaid  health  plans  and  the 
improvement  of  operations  in  existing 
prepaid  health  plans.  Develops  and 
maintains  close  relationships  with 
national  organizations  representing  the 
prepaid  health  plans  industry  to 
enhance  technical  assistance  capability 
and  to  establish  appropriate 
performance  measures.  Plans, 
coordinates,  and  directs  the 
development  and  preparation  of  related 
legislative  proposals,  regulatory 
proposals,  and  policy  documents. 
Performs  strategic  policy  and  planning 
functions  and  other  special  tasks  as 
requested  by  the  Administrator. 
Monitors  State  legislation  and 
regulations  and  arranges  for  direct 
technical  assistance  to  State  regulators. 
Serves  as  the  focal  point  and  repository 
for  State  laws  and  regulations  dealing 
vsrith  HMOs,  group  medical  practice, 
insurance,  licensing,  foundations. 


Federal  Register  /  Vol.  51.  No.  122  /  Wednesday.  June  25.  1986  /  Notices  23157 


service  corporations,  certificate  of  need, 
and  reserve  requirement  statutes. 
Provides  Uaison  staff  for  activities  with 
other  Federal  programs  and  agencies, 
health  care  professional  associations, 
and  trade  associations. 

B.  Division  of  Qualifications  (FCA) 

Establishes  qualification  standards, 
and  determines  the  acceptability  of 
entities  seeking  to  become  Federally 
"qualified."  Refines  the  review 
procedures  as  necessary  to  facilitate  the 
qualification  process.  Coordinates  and 
insures  the  consistency  of  regional  office 
activities  related  to  the  qualification 
process.  Assists  the  Office  of  the 
General  Counsel  in  the  development  of 
legal  actions  concerning  qualification 
status.  Performs  congressional. 
Department  of  Health  and  Human 
Services,  and  other  intergovernmental 
liaison  related  to  qualification  activities. 
Develops  policy  and  regulatory 
proposals  related  to  qualification. 
Evaluates  the  impact  of  policies, 
legislation,  and  regulations  on  the 
ability  of  organizations  to  become 
qualified  and  provides  guidance  as  to 
interpretation  of  policy  guidelines  and 
regulations  related  to  qualification. 
Administers  and  promotes  prepaid 
health  plan  participation  in  the 
Medicare  program.  Oversees  all  aspects 
of  contract  administration,  including 
working  with  the  regional  offices  and 
national  organizations  wishing  to  deal 
with  the  HCFA  central  office.  Reviews 
and  analyzes  national  data  on  an 
ongoing  basis  for  the  purpose  of 
monitoring  prepaid  health  care  in  the 
areas  of  contract  performance,  plan 
enrollment,  and  payments.  Uses 
forecasting  techniques  to  determine  the 
trends  and  future  growth  of  the  prepaid 
health  care  industry.  Analyzes  trends  in 
prepaid  health  care  and  advises  HCFA 
management  of  their  impact  on  the 
Medicare  program. 

C.  Division  of  Compliance  (FCB) 

Assures  the  continuing  compliance  of 
prepaid  health  plans  with  the  statutory 
and  regulatory  requirements.  Assures 
compliance  by  employers  with  a 
mandatory  offering  of  the  prepaid  health 
plan  alternative  in  employee  health 
benefits  plans.  Assists  the  Office  of  the 
General  Counsel  in  the  development  of 
legal  actions  against  prepaid  health 
plans  and  employers  considered  not  to 
be  in  compliance  with  applicable 
standards  and  regulatory  requirements. 
Reviews  standards,  procedures,  and 
reporting  requirements  for  monitoring  of 
prepaid  health  plans  that  receive 
financial  assistance  under  grants,  loans, 
and  loan  guarantees.  Establishes  and 
updates  standards  and  procedures  for 


compliance  monitoring  of  qualified 
organizations  and  prepares  status 
reports  for  internal  and  external  use. 
Assures  compliance  by  loan  recipients 
with  the  legislative  requirement  for 
fiscal  viability.  Establishes  and 
maintains  Haison  with  concerned  State 
and  local  regulatory  and  monitoring 
agencies.  Develops  policy  and 
regulatory  proposals  related  to  prepaid 
health  plan  compliance.  Evaluates  the 
impact  of  policy,  legislation,  and 
regulations  on  the  ability  of  qualified 
organizations  to  remain  in  compliance. 
Provides  guidance  as  to  the 
interpretation  of  policy  guidelines  and 
regulations  related  to  prepaid  health 
plan  compliance.  Establishes  standards 
and  procedures  for  all  loan  applications, 
awards,  and  reviews.  Directs  and 
coordinates  the  prepaid  health  plan  loan 
management  activities.  Analyzes  needs 
and  develops  forecasts  for  the  loan  and 
loan  guarantee  programs.  Develops 
policy  and  implements  strategy  related 
to  rehabilitation  or  liquidation  and 
utilizes  computerized  data  systems  to 
maintain  and  monitor  national  prepaid 
health  plan  activity  and  statistics. 

D.  Division  of  Financial  Management 
(FCC) 

Develops,  plans,  and  conducts  a 
comprehensive  financial  management 
program  with  respect  to  the  operation  of 
prepaid  health  plans  (including  Health 
Maintenance  Organizations,  Health 
Care  Prepayment  Plans,  Competitive 
Medical  Plans,  and  any  capitation 
demonstration  projects)  for  the 
provision  of  services  under  the  Medicare 
program.  Coordinates  and  monitors  the 
financial  management  implementation 
with  HCFA  and  HHS  components  in 
regard  to  capitation  formula, 
reimbursement  policies,  and  the  prepaid 
health  care  information  system. 
Determines  the  amounts  of  payments  to 
be  made  to  prepaid  health  plans  and  the 
•    amounts,  methods,  and  frequency  of 
retroactive  adjustments.  Incorporates  a 
prospective  payment  system  for  prepaid 
health  care  through  the  implementation 
of  Tax  Equity  and  Fiscal  Responsibility 
Act  risk  contracts.  Evaluates  cost 
reporting  methodologies  and  conducts  a 
continuing  audit  program  to  determine 
final  program  liability  for  cost  contracts. 
Conducts  or  participates  in  studies 
aimed  at  long-range  improvements  and 
the  overall  evaluation  of  prepaid  health 
care  and  its  impact  on  the  Medicare 
program.  Reviews  and  analyzes  national 
data  on  an  ongoing  basis  for  the  purpose 
of  monitoring  prepaid  health  care  in  the 
areas  of  plan  enrollment  and  payments. 

•  A  new  section  FB..  Office  of 
Legislation  and  Policy  (FB).  is  added  to 
read  as  follows: 


Section  FD.IO.  Office  of  Legislation  and 
Policy  (FB)  (Organization) 

The  Office  of  Legislation  and  Policy 
(OLP).  under  the  leadership  of  the 
Director.  OLP.  includes: 

A.  The  Division  of  Policy  Analysis 
(FBA). 

B.  The  Division  of  Legislation  (FBB). 

C.  The  Division  of  Legislative  Services 
and  Congressional  Affairs  (FBC). 

Section  FD.20.  Office  of  Legislation  and 
Policy  (FB)  (Functions) 

The  Office  of  Legislation  and  Policy 
provides  leadership  and  executive 
direction  within  HCFA  for  the  legislative 
planning  and  policy  analysis  programs. 
Develops  and  evaluates 
recommendations  concerning  legislative 
proposals  for  changes  in  health  care 
financing.  Develops  the  long-range 
HCFA  legislative  plans.  Maintains 
continued  observation  of  its  activities 
with  the  Office  of  the  Assistant 
Secretary  for  Legislation  (ASL)  and 
serves  as  the  ASL's  principal  contact 
point  on  legislative  and  congressional 
relations  activities.  Develops  HCFA 
strategy  for  long-range  and  yearly  policy 
plans  in  such  areas  as  cost  containment, 
reimbursement  limitations,  and 
alternative  methods  of  reimbursement 
and  coverage.  Plans,  directs,  and 
develops  HCFA  "strategy  planning" 
documents.  Provides  technical  and 
advisory  services  to  HCFA  components 
to  the  Department,  to  other  elements  of 
the  Executive  Branch,  and  other 
goverrunent  agencies  interested  in 
health  care  financing  legislation, 
congressional  relations,  and  policy 
development  bi  conjunction  with  the 
affine  of  the  ASL  provides  information 
services  to  congressional  committees, 
individual  Congressmen,  and  private 
organizations  on  health  care  financing 
legislation. 

A.  Division  of  Policy  Analysis  (FBA) 
Plans  and  conducts  long-range  and 
short-term  policy  analyses  of  health  care 
financing  issues  and  legislative 
proposals.  Initiaties  or  performs  major 
policy  studies  for  the  Administrator  in 
such  areas  as  reimbursement  reform, 
alternative  cost  control  systems,  and  the 
reimbursement  of  new  delivery  systems. 
Coordinates  technical  and  operating 
policy  issues  with  respect  to  the 
introduction  of  appropriate  statutory 
modifications  through  the  Office  of 
Legislation  and  Policy.  Reviews  policy 
documents  including  regulations,  issue 
papers,  and  memoranda  before  they  are 
signed  by  the  Administrator  and/or  the 
Deputy  Administrator.  Reviews, 
analyzes,  and  develops  new  legislative 
proposals  for  submission  to  the 
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Department  Serve*  «•  ■  focal  pokil  for 
interface  with  the  OfBce  of  tb*  Aaeistant 
Secietary  for  PUimiag  and  Evaloatioa 
other  departanent  compooents.  and  other 
Federal  agencies  on  health  care 
Rnancing  policy  issues  and  legislative 
initiatives.  Provides  technical  services 
and  support  to  the  OfBce  of  Research 
and  DemonstraHons.  thi?  Bnrewu  of 
Eligibility,  Reimbursement,  and 
Coverage,  other  HCFA  components,  and 
through  ASL  to  the  Congress  on  the 
policy  implications  and  technical 
aspects  of  new  legislative  or  policy 
initiatives. 

B.  Division  of  Legislation  (FBBJ 

Plans  and  directs  the  legislative 
planning  and  development  activities  of 
HCFA.  Develops  and  analyses 
recommendations  concerning  legislative 
proposals  for  changes  to  the  health  care 
financing  programs.  Develops  long-range 
legislative  plans  in  substanbve  areas 
related  to  the  reimbursement,  coverage, 
and  eligibility  of  services  under  the 
Medicare  and  Medicaid  programs. 
Analyzes  the  impact  of  HCFA  and 
congressional  legislative  proposals 
affecting  HCFA  programs  and  makes 
recommendations  to  the  Administrator 
and  the  Department  Prepares  testimony 
and  technical  briefing  materials  for 
congressional  hearings  on  HCFA 
programs  and  serves  as  principal 
advisor  to  the  HCFA  senior  staff  on 
congressional  legislative  initiatives  of 
interest  or  concern  to  the  Agency. 
Develops  the  technical  specifications  for 
HCFA  legislation.  Through  the  ASL. 
provides  information  on  HCFA 
programs  and  legislative  plans  to 
members  of  the  Congress  and  the 
congressional  committees  as  requested. 
Coordinates  legislative  activities  and 
prepares  for  congressional  hearings  with 
the  Office  of  the  Assistant  Secretary  for 
Legislation. 

C.  Division  of  Legislative  Services  and 
Congressional  Affairs  (FBC) 

Provides  legislative  research  and 
analysis  services  to  HCFA  staff,  and 
produces  regular  and  special  reports  to 
HCFA  and  the  Department  on  legislative 
issues  and  activities.  Prepares 
background  materials  for  congressional 
hearings  and  briefing  sessions  and 
coordinates  with  HCFA  components  and 
ASL  on  the  preparation  of  bill  reports 
and  bill  report  clearances.  Maintains 
and  services  HCFA  with  a  legislative 
research  and  reference  library. 
Responds  directly  or  coordinates 
responses  to  written  and  verbal 
congressional  and  legislative  requests 
for  information  related  to  HCFA 
programs.  Organizes  and  prepares 


materials  for  brtefings  of  Individual 
Congressmen  and  their  constituents. 
Monitors  the  interests  or  concerns  of 
individual  Congressmen  and  prepares 
recurring  reports  on  significant 
congressional  contacts.  Analyzes 
alternative  responses  to  congressional 
issues  and  makes  recommendations  to 
higiier  oflici«]s  un  Spe(;inc  issues. 

•  Section  FP.20A.5..  Office  of  Prepaid 
Operations,  is  deleted  in  its  entirety 
along  with  all  subordinate  components. 
This  Ofice  is  being  combined  with  the 
former  Office  of  Health  Maintenance 
Organizations  to  form  the  new  Office  of 
Prepaid  Health  Care  found  at  the  new 
section  FC.  of  this  statement. 

•  Section  FQ.20.C,  OfBce  of 
Legislation  and  Policy  (OLP),  is  deleted 
in  its  entirety  along  with  all  subordinate 
components.  This  Office  is  being 
transferred  to  repwrt  directly  to  the 
Office  of  the  Administrator.  As  stated 
earlier  in  this  document  OLP  is  now 
found  at  the  new  section  FD. 

•  Section  FQ.IO.  The  Office  of  the 
Associate  Administrator  for  Policy  (FQ) 
(Organization),  is  deleted  and  replaced 
by  the  following: 

Section  FQ.ia  The  Office  of  the 
Associate  Administrator  for  Program 
Development  (FQ)  Organization) 

The  Office  of  the  Associate 
Administrator  for  Program  Development 
(OAAPD).  under  the  direction  of  the 
Associate  Administrator  for  Program 
Development  includes: 

A.  The  Bureau  of  Eligibility. 
Reimbursement,  and  Coverage  (FQA). 

B.  The  Office  of  Research  and 
Demonstrations  (FQB). 

•  Section  FQ.20.  The  Office  of  the 
Associate  Administrator  for  Policy  (FQ) 
(Functions),  is  deleted  and  replaced  by 
the  following: 

Section  FQ.20.  The  Office  of  the 
Associate  Administrator  for  Program 
Development  (FQ)  (Functions) 

The  Associate  Administrator  for 
Program  Development  is  responsible  for 
the  effective  direction  and 
implementation  of  the  development  and 
review  of  Medicare  and  Medicaid 
policies  and  regulations  pertaining  to 
HCFA  programs  and  HCFA's  research 
and  demonstrations  activities. 

•  Section  FQ.20.A..  Bureau  of 
EligibiUty,  Reimbursement  and 
Coverage,  and  FQ.20.R,  Office  of 
Research  and  Demonstrations,  remain 
unchanged  along  with  all  of  their 
subordinate  components. 


Dated:  \om  IBi  108S. 
CMflR-Boww. 

Secretary.  Department  of  Health  and  Human 
Servicee. 

(FR  Doc.  86-14321  Filed  6-24-88;  8:45  am) 
■najMO  COM  4np-03-ii 


National  Insmutas  Of  HMtth 

FtocomMnant  DNA  Advisory 
CornmlttM  Wortdng  Group  on  Human 
Gana  THarapy;  Moating 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
Working  Group  on  Himtian  Gene 
Therapy  at  the  National  Institutes  of 
Health,  Building  3lC  Conference  Room 
4,  9000  Rockville  Pike,  Bethesda. 
Maryland  20682.  on  August  a  1986,  from 
approximately  9:00  a jn.  to  adjournment 
at  approximately  bJOO  p.m.  to  discuss 
scientific  issues  and  procedures  for 
review  of  proposals  involving  human 
gene  therapy.  This  meeting  will  be  open 
to  the  pubUa  Attendance  by  the  public 
will  be  limited  to  space  available. 

The  working  Group  will  also  consider 
a  proposal  to  amend  the  NIH  Guidelines 
for  Research  bivolving  Recombinant 
DNA  Molecules  which  will  subsequently 
be  considered  by  the  Recombinant  DNA 
Advisory  Committee  at  its  meeting  on 
September  29, 1986.  This  proposal  is 
published  for  comment  in  the 
accompanying  notice  of  Proposed 
Action  Under  Guidelines. 

Further  information  may  be  obtained 
from  Dr.  William  J.  Gartland,  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee  Working  Group  on  Human 
Gene  Therapy,  National  Institutes  of 
Health.  Building  31,  Room  3B10, 
Bethesda,  Maryland,  telephone  (301) 
49t)-6051. 

Dated:  ]une  la  1968. 
Betty  ).  Beveridge, 

Committee  Management  Officer,  NIH. 
OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  federal  research 
program  in  whidi  DNA  reG<Hnbinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
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list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  federal 
program  would  be  included  as  many 
federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NTH  invites  to  readers 
to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 
(FR  Doc.  86-14377  Filed  6-24-68:  8:45  am] 

BtUJMG  COOC  414(M>1-« 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

Agency  Information  Collection 
Activities  Under  0MB  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Copies  of  the  proposed  information 
collections  requirement  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management's  (BLM)  clearance 
officer  at  the  phone  number  listed 
below. 

Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  the 
Office  of  Management  and  Budget 
Reviewing  Official  at  202-395-7340. 

Title:  Land  Use  AppHcation  and  Permit, 
43  CFR  2920 

Bureau  Form  Number  2920-1 

Frequency:  Once 

Description  of  Respondents:  Individuals, 
State  and  local  government  entities, 
and  other  qualified  proponents 
applying  for  use  of  BLM  administered 
land  via  lease,  permit  or  easement 

Annual  Responses:  435 

Annual  Burden  Hours:  3230 

Bureau  Clearance  Officer  (alternate): 
Rebecca  Daughtery  at  202-653-8853 

Guy  Baier, 

Acting  Assistant  Director.  Lands  and 

Renewable  Resources. 

May  a  1986. 

[FR  Doc  86-14286  Filed  6-24-86;  a-45  am) 
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[AA-41952] 


Alaska  Native  Claims  Selection;  Cook 
Inlet  Region,  Inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(e)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971 
(ANCSA),  43  U.S.C.  1601, 1613(e),  and 
Sec.  12  of  the  Act  of  January  2, 1976, 
Pub.  L  94-204,  43  U.S.C.  1611  nt  as 
amended,  and  Par.  I.C.(2)(a)  of  the 
document  entitled  Terms  and 
Conditions  for  Land  Consolidation  and 
Management  in  the  Cook  Inlet  Area,  will 
be  issued  to  Cook  Inlet  Region,  Inc.,  for 
approximately  624  acres.  The  lands 
involved  are  within  T.  12  N.,  Rs.  5  and  6 
W.,  and  T.  13  N.,  R.  5  W.,  Seward 
Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the 
ANCHORAGE  TIMES.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Bureau  of  Land  Management,  Alaska 
State  Office.  701  C  Street,  Box  13, 
Anchorage,  Alaska  99513.  ((907)  271- 
5960) 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  July  25, 1986  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 

Suzanne  McWilliams, 
Acting  Section  Chief.  Branch  of  ANCSA 
Adjudication. 

(FR  Doc.  86-14294  Filed  6-24-86;  8:45  am] 
BILUNO  COOC  43KKIA-M 


2371,  2539,  will  be  issued  to  Kaktovik 
Inupiat  Corporation  for  approximately 
1,782  acres.  The  lands  involved  are  in 
the  vicinity  of  Kaktovik,  Alaska. 


[F-14870-A] 

Alaska  Native  Claims  Selection; 
Kaktovik  Inupiat  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
1431(g)(3)  of  the  Alaska  National 
Interest  Lands  Conservation  Act  of 
December  2. 1980  (ANILCA),  94  Stat. 


Umiat  Meridian,  Alaska 

T.  7  N.,  R.  35  E. 
T.  8  N.,  R.  36  E. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks  in  the  TUNDI^ 
TIMES.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management,  Alaska  State  Office, 
701  C  Street  Box  13.  Anchorage,  Alaska 
99513.  ((907)  271-5960.) 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  July  25. 1986  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Helen  Burleson, 

Section  Chief  Branch  of  ANCSA 
Adjudication. 
[FR  Doc.  86-14296  Filed  6-24-66:  8:45  am) 

BIIXING  CODE  4310-JA-M 

[E-14870-A] 

Alaska  Native  Claims  Selection; 
Kaktovik  Inupiat  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
1431(g)(3)  of  the  Alaska  National 
Interest  Lands  Conservation  Act  of 
December  2, 1980  (ANILCA).  94  Stat. 
2371,  2539,  will  be  issued  to  Kaktovik 
Inupiat  Corporation  for  approximately 
17,806  acres.  The  lands  involved  are  in 
the  vicinity  of  Kaktovik,  Alaska. 

Umiat  Meridian,  Alaska 

T.  7  N..  R.  35  E. 
T.  8  N.,  R.  35  E. 
T.  7  N.,  R.  36  E. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks  in  the  TUNDRA 
TIMES.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Bureau  of 
Land  Management  Alaska  State  Office, 
701  C  Street  Box  13,  Anchorajie.  Alaska 


Federal  Register  /  Vol.  51.  No.  122  /  Wednesday.  June  25.  1966  /  Notices 


99513.  {(907)  271-6980.) 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  July  25. 1986  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management 
Division  of  Conveyance  Managenjent 
(960),  address  indentified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  hi  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Helen  Burieion. 

Section  Chief.  Branch  ofANCSA 
Adiudicotioa. 

(FR  Doc  86-14297  Filed  6-24-86;  ft45  amj 
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shall  be  deemed  to  have  waived  their 

rights. 

Suzanne  McWUllams, 

Acting  Section  Chief,  Branch  ofANCSA 

Adjudication. 

(FR  Doc.  86-14295  Filed  6-24-88:  8.-45  am) 
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(AA-6701-A] 

Alaska  Native  Clakns  Seicction; 
Seldovia  Native  Association,  Inc. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971 
(ANCSA),  43  U.S.C.  1801, 1613(a),  will  be 
issued  to  Seldovia  Native  Association. 
Inc..  for  3.16  acres.  The  lands  involved 
are  in  the  vicinity  of  Seldovia.  Alaska. 

U.S.  Survey  No.  1619,  Alaska,  Tracts  B  and 
C  and  Lot  2. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the 
ANCHORAGE  TIMES.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Bureau  of  Land  Management,  Alaska 
State  Office,  701  C  Street.  Box  13, 
Anchorage.  Alaska  99513.  ((907)  271- 
5960.) 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  until  July  25, 1986  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management. 
Division  of  Conveyance  Management 
(960).  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart  E 


(A  20347(01 

Realty  Action;  Exchange  of  Public 
Land  in  Graham,  Graentaa,  Cochlsa 
and  Pinal  Countlas,  AZ,  and 
Amendment  of  MFP  Decision 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  realty  action. 

exchange  of  public  land  in  Graham, 

Greenlee.  CwJiise  and  Pinal  Counties. 

Arizona  and  amendment  of  MFP 

decision. 


summary:  Certain  public  lands  within 

the  following  described  sections  have 

been  determined  to  be  suitable  for 

disposal  by  exchange  to  the  State  of 

Arizona  pursuant  to  section  206  of  the 

Federal  Land  Policy  and  Management 

Act  of  1978  (90  Stat.  2756;  43  U.S.C. 

1716). 

Selected  Public  Lands 

Gila  and  Salt  River  Meridian,  Arizona 

T.  8  S..  R.  17  E.. 

Sec.  29. 
T.  11  S..  R.  27  E., 

Sees.  24-29. 
T.  11  S.,  R.  28  E., 

Sees.  30.  31. 
T.  5  S.,  R.  30  E.. 

Sees.  17,  21. 
T.  6  S..  R.  30  E, 

Seel. 
T.  4  S..  R.  31  E.. 

Sees.  27.  28,  32,  33.  35. 

Sees.  4,  6,  7. 10, 11. 14. 15,  24.  27.  28,  31.  33, 
34. 
T.  6  S.,  R.  31  B., 

Sees.  3-6,  8.  20-26. 
T.  7  S.,  R.  31  E.. 

Sees.  10. 13. 14. 15.  22,  23,  24,  26,  27,  34.  35. 
T.  8  S.,  R.  31  E. 

Sees.  2, 12-15.  22,  23,  25,  27.  33.  34. 
T.  9  S..  R.  31  E., 

Sees.  7,  a,  12. 13, 17-20. 
T.  10  S.,  R.  31  E., 

Sees.  1,  2, 11-14,  23-26.  35,  38. 
t.  6  S..  R.  32  E.. 

Sees.  18. 19,  20,  29,  30. 
T.  7  S.,  R.  32  E., 

Sees.  7,  8,  9. 17-22,  27-31.  33.  34. 
T.  8  S..  R.  32  E., 

Sees.  3-0, 17. 
T.  9  S.,  R.  32  E., 

Sees.  3-10. 15. 17, 18. 28.  33,  34. 
T.  10  S.,  R.  32  E., 

Sees.  5-8. 17-21,  28-33. 
T.  11  S.,  R.  32  E., 

Sees.  4.  5,  6. 


The  involved  public  lands  within  the 
townships  described  above  comprise 
3,413.60  acres,  more  or  less,  in  Graham 
County,  5Z23i38  acres,  more  or  less,  in 
Greenlee  County  and  IflO  acres,  more  or 
less,  in  Pinal  County. 

In  exchange,  the  State  of  Arizona  has 
offered  lands  in  the  following  described 
seciions  to  ihe  United  States. 

Offered  State  Lands 

Gila  and  Salt  River  MericBan,  Arizooa 

T.  8  S.,  R.  2»  E., 

Sec.  36. 
T.  10  S.,  R.  26  E.. 

Sec  38. 
T.  7  S.,  R.  27  E., 

Sees.  25,  26,  27,  36. 
T.8S.,  R.27E.. 

Sec  16. 
T.  10  S..  R.  27  E., 

Sec  3a 
T.  6  S..  R.  28  R, 

See.  38. 
T.  7  S..  R.  28  E.. 

Sec  16. 
T.  5  S.,  R.  29  E.. 

Sees.  32.  34,  35,  36. 
T.  6  S.  R.  29  E, 

Sees.  2,16. 
T.  7  S.  R.  29  E., 

Sec  2. 
T.  5  S.,  R.  30  E.. 

Sec  31. 
T.  6  S,  R.  30  E., 

Sees.  4.  5.  6.  32.  36. 
T.  7  a,  R.  30  E., 

Sees.  2,  5-8,  22,  23.  25,  31.  32. 
T.  8  S.,  R.  30  E.. 

Sees.  2,  4,  5,  7,  8, 18. 17.  25,  28. 2a  34.  35.  38. 
T.  11  S..  R.  30  E., 

Sees.  10, 15. 16,  31,  32. 36. 
T.  12  S.,  R.  30  E., 

See.  2. 
T.  13  S.,  R.  30  E.. 

Sec.  12. 
T.  6  S.,  R.  31  E., 

Sec  32. 
T.  7  S.,  R.  31  E., 

Sees.  20,  21,  28,  29,  31,  32,  33. 
T.  8  S..  R.  31  E., 

Sees.  9, 10, 11. 14, 15,  32. 
T.  9  S.,  R.  31  E., 

Sees.  5,  6. 
T.  11  S.,  R.  31  E.. 

Sees.  11-16,  21-25,  27,  28,  32.  34.  36.  36. 
T.  12  S.,  R.  31  E.. 

Sees.  2,  la  11, 14, 16,  32,  35,  36. 
T.  13  S.,  R.  31  B., 

Sees.  2.  a  17. 
T.  11  S.,  R.  32  E.. 
Sees.  2, 16,  32. 
T.  12  S.,  R.  32  E., 

Sees.  2,  5,  8, 14, 15, 16. 19,  29-32. 

The  involved  State  lands  within  the 
townships  described  above  comprise 
14,957.5  acres,  more  or  less,  in  Graham 
County,  24.415.10  acres,  more  or  less,  in 
Greenlee  County  and  9.394.91  acres, 
more  or  less  in  Cochise  County. 

The  above  identified  non-federal 
lands  are  being  acquired  to  enhance 
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resource  management  programs  and 
continue  the  land  tenure  adjustment 
program  prescribed  in  the  land  use  plan. 
The  overall  exchange  program  will 
block  up  Federal  and  State-owned  lands 
and  consolidate  ownership  and 
management  with  the  predominant  land 
holder  for  the  areas  involved.  The  public 
interests  will  be  well  served. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal  and 
the  acreages  will  be  adjusted  to  equalize 
values  upon  competion  of  the  final 
appraisal  of  the  lands. 

Patents  for  the  public  lands,  when 
issued,  shall  contain  the  following 
reservations: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
30, 1890  (26  Stat.  391;  43  U.S.C.  945). 

2.  Reservations  to  the  United  States  of 
rights-of-way  granted  for  certain 
petroleum  and  gas  pipelines,  Federal 
Aid  Highways,  railroads,  roads  and 
electrical  powerlines. 

The  public  lands  ihall  also  be 
patented  subject  to  all  valid  existing 
rights  and  terms  and  conditions  of  the 
authorized  uses. 

The  State  lands,  when  conveyed  to 
the  United  States,  will  be  subject  to  such 
terms  and  conditions  as  are  necessary 
to  protect  the  permittees  and  lessees. 
The  permittee/lessee  will  be  able  to 
either  continue  his/her  use  under  the 
existing  terms  of  the  State's 
authorization  or  may  be  issued  a  new 
authorization  by  the  Bureau  of  Land 
Management. 

This  will  serve  as  notice  that  the 
Winkelman  Management  Framework 
Plan  has  been  amended  to  allow  for  the 
inclusion  in  this  exchange  of  160  acres 
of  public  land  near  Mammoth,  Arizona. 
DATES:  For  a  period  of  45  days  from  date 
of  publication  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  Safford  District  Manager,  425  E. 
4th  Street.  Safford,  Arizona  85546.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director  who  may  sustain, 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange, 
including  detailed  legal  descriptions  of 
the  lands  involved,  the  land  use  plan 
supporting  th  s  exchange  and  the 
environmental  considerations  reviewed 
in  making  this  decision  to  exchange,  are 
available  for  review  at  the  Safford 
District  Office. 


Dated:  ]une  16, 1986. 
Lester  K.  Rosenluance, 
District  Manager. 

[FR  Doc.  88-14288  Filed  6-24-86;  8:45  am) 
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[U-62060(ND)} 

Realty  Action — Exchange  of  Public 
and  Private  Land  In  Bowman  County, 
ND 

SUMMARY.  This  notice  amends  the  legal 
description  of  the  public  land  for  an 
exchange  of  public  and  private  land 
published  in  the  Federal  Register,  Vol. 
50,  No.  251,  pages  53404  and  53405.  issue 
of  Tuesday,  December  31, 1985,  (FR  E>oc. 
85-30905).  The  following  lands,  located 
in  Bowman,  Billings,  Grant,  and 
McKenzie  Counties,  have  been  added  to 
the  list  of  lands  identified  as  suitable  for 
exchange. 

Fifth  Principal  Meridian.  North  Dakota 

T.  131  N.,  R.  86  W., 

See.  22,  EI/2SW1/4,  SEl/4. 
T.  149  N.,  R.  95  W., 

Sec.  1.  Lot  1; 

Sec.  10  SE1/4SE1/4. 
T.  150  N..  R.  95  W.. 

Sec.  24,  Lot  4: 

See.  25,  Lot  1. 
T.  147  N..  R.  99  W., 

Sec22,  NW1/4NW1/4. 
T.  151  N.,  R.  99  W., 

Sec.  6.  Lot  5. 
T.  152  N.,  R.  99W., 

Sec.  7.  Lot  3; 

Sec.  24.  NW1/4NE1/4. 
T.  152  N..  R.  100  W, 

Sec  24,  SE1/4NW1/4,  SW1/4SW1/4. 
T.  141  N.,  R.  101  W., 

Sec  18,  SE1/4SE1/4. 
T.  152  N.,  R.  101  W.. 

Sec  12,  NW1/4SEI/4: 

Sec  14,  SW1/4SW1/4,  SE1/4SE1/4; 

Sec22,SEl/4NWl/4.  ,      __ 

T.  152  N.,  R.  103  W.. 

Sec24.  SE1/4SW1/4. 
T.  131  N.,  R.  105  W.. 

Secl7,  S1/2SE1/4; 

Secia,  SW1/4NE1/4; 

Sec21,  W1/2NW1/4. 
T.  129  N.,  R.  106  W.. 

Sec  19,  Lot  4; 

Sec.  30,  Lot  1. 
T.  129  N.,  R.  107  W.. 

Sec.  34.  Lot  4. 

Comment  period:  For  a  period  of  45 
days  from  the  date  of  this  notice, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Bureau  of  Land 
Management.  P.O.  Box  1229,  Dickinson, 
North  Dakota.  58602. 

Any  adverse  comments  will  be 
evaluated  by  the  BLM  Montana  State 
Director,  who  may  vacate  or  modify  this 
realty  action  and  issue  a  decision  for  the 
Department  of  Interior.  Parties 
adversely  affected  by  the  decision  have 
a  right  to  appeal  to  the  Interior  Board  of 


Land  Appeals.  In  absence  of  any  action 
by  the  State  Director,  this  realty  action 
will  become  a  final  determination  of  the 
Department  of  Interior. 

Dated:  June  18, 1986 
William  F.  Krach. 

District  Manager. 

[FR  Doc.  86-14313  Filed  6-24-88;  8:45  am] 

BtLUMOCOOE  43W-OM-W 


National  Part  Service 

Hunting  and  Trapping  in  Buffalo 
National  River,  AK,  et  al.;  Court 
Decision 

agency:  National  Park  Service,  Interior. 
action:  Notice  of  court  decision. 

summary:  The  decision  of  the  U.S. 
District  Court  in  the  lawsuit  styled 
National  Rifle  Association,  et  al.,  v.  G. 
Ray  Amett,  et  al.  United  States  District 
Court  for  the  District  of  Columbia,  Civil 
Action  No.  84-1348,  is  now  a  final  order. 
The  National  Park  Service  (NPS)  general 
regulation  that  was  the  subject  of  this 
lawsuit  provides  that  hunting  and 
trapping  are  allowed  only  in  park  areas 
where  such  activity  is  specifically 
authorized  by  Federal  statute,  except  for 
four  park  areas  where  trapping  may 
continue  until  January  15, 1987,  or  until 
there  is  a  final  order  of  the  court  in  this 
lawsuit,  whichever  occurs  first.  The  four 
park  areas  are:  Buffalo  National  River, 
Arkansas;  Ozark  National  Science 
Riverways,  Missouri;  Saint  Croix 
National  Scenic  Riverways. 
Wisconsin — Minnesota;  and  Delaware 
Water  Gap  National  Recreation  Area, 
Pennsylvania — New  Jersey. 

The  District  Court  rendered  a  decision 
in  this  lawsuit  on  February  24, 1986;  the 
decision  was  not  appealed  and  is  now 
final.  Therefore,  since  there  is  no 
Federal  statutory  authorization  for 
trapping  activities  to  take  place  or  to 
continue  in  the  four  park  areas  listed 
above,  trapping  is  now  prohibited  there. 
The  NPS  will  proceed  in  the  near  future 
with  a  rulemaking,  making  the  technical 
changes  necessary  to  remove  the 
regulatory  text  codified  at  36  CFR 
2.2(b)(3)  that  has  been  rendered  obsolete 
by  receipt  of  the  final  order  and 
completion  of  the  judicial  process. 

FOR  FURTHER  INFORMATION  CONTACT 

Andy  Ringgold,  National  Park  Service, 
Branch  of  Ranger  Activities,  P.O.  Box 
37127,  Washington,  D.C  20013-7127. 
202-343-1360. 
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Dated:  June  13. 1986. 
Williaiii  Prnin  Mott  |r. 
Director. 

(FR  Doc  86-14292  Filed  6-24-88:  8:45  amj 
MLUNG  COW  4310-70-II 


INTERNATIONAL  TRADE 
COMMISSION 

(InvMtigation  No.  337-TA-249] 

Import  Investigation;  Certain  Aircraft 
Cart>on  Disc  Braltes  and  Repiacement 
Cartaon  Discs 

AQENCv:  International  Trade 

Commission. 

ACnOM:  Institution  of  Investigation 

pursuant  to  19  U.S.C.  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  May 
19, 1986.  pursuant  to  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337).  on 
behalf  of  Goodyear  Aerospace 
Corporation.  1210  Massillon  Road. 
Akron,  Ohio  44315.  A  supplement  to  the 
complaint  was  filed  on  June  4, 1986.  The 
complaint  as  supplemented  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  of  certain 
aircraft  carbon  disc  brakes  and 
replacement  carbon  discs  into  the 
Untied  States,  and  in  their  sale,  by 
reason  of  alleged  direct,  contributory,  or 
induced  infringement  of  at  least  claims 
4,  22,  and  25  of  U.S.  Letters  Patent 
3,650,357  and  as  amended  by  U.S. 
Reexamination  Certificate  No.  Bl 
3,650,357.  The  complaint  further  alleges 
that  the  effect  or  tendency  of  the  unfair 
methods  of  competition  and  unfair  acts 
is  to  destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Kaplan,  Esq.,  or  Deborah  S. 
Strauss,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-523-1088 
and  202-523-1233,  respectively. 

Autliority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  9  21012  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.12). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
June  18. 1986.  ordered  that: 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 


investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  or  certain  aircraft 
carbon  disc  brakes  and  replacement 
carbon  discs  into  the  United  States,  or  in 
their  sale,  by  reason  of  alleged 
contributory  or  induced  infringement  of 
claims  4,  22,  and  25  of  U.S.  Letters 
Patent  3,650,357  and  as  amended  by  U.S. 
Reexamination  Certificate  No.  Bl 
3.650,357,  the  effect  or  tendency  of 
which  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States; 

(2)  For  the  purpose  of  the  investigation 
so  instituted  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — Goodyear 
Aerospace  Corporation,  1210  Massillon 
Road,  Akron,  Ohio  44315. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
The  Dunlop  Company,  Ltd.,  Fort  Dunlop, 

Birmin^am  B24  9QT,  England 
The  British  Tire  &  Rubber  Company, 
pic,  Erdington,  Birmingham  B24  9QH, 
England 

(c)  Gary  Kaplan,  Esq..  and  Deborah  S. 
Strauss.  Esq..  Office  of  Unfair  Import 
Investigations,  United  States 
International  Trade  Commission.  701  E 
Street  NW.,  Room  126,  Washington,  DC 
20436.  shall  be  the  Commission 
investigative  attorneys,  a  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
§  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.21). 
Pursuant  to  sections  201.16(d)  and 
210.21(a)  of  the  rules  (19  CFR  201.16(d) 
and  210.21(a)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 


alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
156,  Washington.  DC  20436,  telephone 
202-523-0471.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-724-0002. 

By  order  of  the  Commission. 

Issued:  June  18, 1986. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  86-14364  Filed  6-24-86:  8:45  am) 

BtUJNQ  COOC  7020-02-M 


[Investigation  No.  337-TA-224] 

Import  Investigation;  Certain  Cellulose 
Acetate  Hollow  Rber  Artificial  Kidneys 

agency:  International  Trade 

Commission. 

action:  Review  and  nonadoption  of  a 

portion  of  an  Initial  Determination 

finding  no  violation  of  section  337. 19 

U.S.C.  1337. 


summary:  The  International  Trade 
Commission  has  determined  to  review 
and  not  adopt  a  portion  of  an  Initial 
Determination  (ID)  finding  no  violation 
of  section  337.  The  portion  of  the  ID  not 
adopted  relates  to  the  priority  date  of 
the  patent  in  issue  and  the  invalidity  of 
the  patent  under  35  U.S.C.  102(b) 
because  of  a  prior  sale.  The  remainder 
of  the  ID  will  not  be  reviewed  and  is  the 
final  determination  of  the  Commission. 
Commissioner  Eckes  and  Commissioner 
Lodwick  make  no  determination 
regarding  the  unenforceability  of  the 
patent  by  reason  of  inequitable  conduct. 
Vice  Chairman  Liebeler  and 
Commissioner  Bumsdale  find  it 
uimecessary  to  address  the  propriety  of 
considering  lost  sales  of  ancillary 
products  in  the  injury  determination. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  A.  McLaughlin.  Esq..  Office  of 
the  General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-523- 
0421. 

SUPPLEMENTARY  INFORMATION:  On  April 
30, 1986,  the  presiding  officer  issued  an 
ID  finding  no  violation  of  section  337  on 
the  grounds  that  (1)  the  subject  patent 
was  invalid  as  anticipated  under  35 
U.S.C.  102(b)  by  reason  of  a  prior  sale 
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morn  than  one  year  before  the  priority 
date  of  the  patent:  (2)  claims  1  and  2  of 
the  patent  were  invalid  as  anticipated 
under  35  U.S.C.  ia2(a)  and  (b)  by  certain 
prior  art  (reports  of  the  National 
Institute  of  Health):  (3)  claims  land  2  of 
the  patent  were  invalid  as  obvious 
under  35  U.S.C.  103  in  view  of  the  NIH 
reports,  and  in  view  of  the  NIH  reports 
in  combination  with  Skiens.  U.S.  Letters 
Patent  3,532,527;  and  (4)  the  patent  is 
unenforceable  by  reason  of  inequitable 
conduct  before  the  Patent  and 
Trademark  Office  in  the  prosecution  of 
the  applications  which  led  to  the  patent. 

The  complainant  filed  a  petition  for 
review  on  May  14, 1986.  Respondents 
opposed  review  on  all  grounds  cited  by 
complainants  OUII  filed  an  opposition 
as  to  part  of  the  petition. 

The  Commission  has  determined  to 
review  and  not  adopt  that  portion  of  the 
ID  regarding  the  priority  date  of  the 
patent  and  the  invalidity  of  the  patent 
based  upon  a  prior  sale.  The 
Commission  adopts  the  remainder  of  the 
ID  and  the  finding  of  no  violation  of 
section  337. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  the 
Commission's  rule  210.53  (19  CFR 
210.53). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington  DC  20436, 
telephone  202-523-0161.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  June  17, 198& 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  86-14365  Filed  6-24-88:  8:45  am) 

MLUNOCOOC  7020-Oa-M 


[332-228] 

The  Generalized  Probable  Economic 
Effect  of  Possible  Removal  of  ttte 
Eligibility  and  Hong  Kong,  Korea,  and 
Taiwan  for  Duty-Free  Treatment  of 
Portable,  Fan-Forced  Air,  Electric 
Space  Heaters 

agency:  International  Trade 

Commission. 

action:  Institution  of  investigation. 


SUMMARY:  In  accordance  with  the 
provisions  of  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1332(g)),  the 
Commission  has  instituted  investigation 
No.  332-228  for  the  purpose  of  obtaining 
information  for  use  in  connection  with 
the  preparation  of  advice  requested  by 
the  U.S.  Trade  Representative  (USTR), 
at  the  direction  of  the  President,  as  to 
the  probable  economic  effect  on  the  U.S. 
industry  producing  a  like  or  directly 
competitive  article  and  on  consumers  of 
the  removal  of  Generalized  System  of 
Preferences  (GSP)  duty-free  status  from 
portable,  fan-forced  air,  electric  space 
heaters,  provided  for  in  item  684.40  of 
the  Tariff  Schedules  of  the  United 
States,  which  are  imported  from  Hong 
Kong,  Korea,  and  Taiwan. 
EFFECTIVE  DATE:  June  12.  1986. 
FOR  FURTHER  mFORMATION  CONTACT: 
Ms.  Georgia  P.  Jackson  (202-523-^604)  or 
William  B.  Fletcher  (202-523-0378)  in  the 
Commission's  Office  of  Industries. 
Machinery  and  Equipment  Division.  For 
information  on  legal  aspects  of  the 
investigation,  contact  Mr.  William 
Gearhart  of  the  Commission's  Office  of 
General  Counsel  at  202-523-0487. 

Background  and  Scope  of  Investigation 

USTR  requested  the  investigation 
following  initiation  of  a  review  by  the 
Trade  Policy  Staff  Committee  (TPSC). 
The  review  was  initiated  following 
receipt  of  a  petition  filed  by  Patton 
Electric  Company,  Inc.,  and  concerns  the 
possible  removal  of  the  eligibility  for 
duty-free  treatment  of  portable,  fan- 
forced  air,  electric  space  heaters  under 
the  GSP.  Notice  of  the  TPSC 
investigation  was  published  in  the 
Federal  Register  of  May  1. 1986  (51  FR 
16249).  The  USTR  requested  that  the 
Commission  complete  its  investigation 
within  90  days  of  receipt  of  the  request. 
The  request  was  received  on  May  21, 
1986.  therefore,  the  Commission's  report 
will  be  forwarded  to  the  USTR  not  later 
than  August  18, 1986. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  investigation.  Written  statements 
should  be  received  by  the  close  of 
business  on  July  11. 1986.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  S  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 


confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade 
Commission,  701  E  Street  NW.. 
Washington,  DC  20436. 

Hearing  impaired  individuals  are 
advised  that  infoimation  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  June  16, 1988. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  86-14366  Filed  6-24-86:  8:45  am) 

BILLING  CODE  7020-03-M 


[Investigation  No.  337-TA-243I 

Import  Investigation;  Certain  Luggage 
Products 

agency:  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Pedro  Companies  (Inc.). 

SUPPIEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  June  19, 1986. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20436. 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
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aforementioned  respondent  The  original 
and  14  copies  of  all  such  comments  must 
be  filed  with  the  Secretary  to  the 
Commission,  701  E  Street  NW.. 
Washington,  DC  20436.  no  later  than  10 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  just  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 

By  order  of  the  Commission. 

Issued:  June  19. 1986. 
Kenneth  R.  Mason, 
Secretary. 
|FR  Doc.  86-14367  Filed  6-24-86;  8:45  am] 

BOJJNG  COOe  7020-02-M 


[InvMUgation  Na  337-TA-225) 

Import  Investigation;  Certain  Multi- 
Level  Touch  Control  Lighting  Switches 

agency:  International  Trade 

Commission. 

ACTION:  Noru^view  of  an  initial 

determination  (ID)  finding  four 

respondents  in  default  and  imposing 

sanctions. 


International  Development  Ltd.,  Barney 
Hong  Kong.  Ltd..  and  COSM  Electronics. 
Ltd.  in  default.  They  were  deemed  to 
have  waived  their  right  to  appear.  No 
petitions  fat  review  of  this  ID  were  filed 
nor  were  any  comments  from  other 
government  agencies. 

In  determining  not  to  review  the 
subject  ID  the  Commission  takes  no 
position  as  to  the  appropriateness  of  any 
adverse  inferences  which  the 
Commission  may  draw  against 
defaulting  respondents  pursuant  to 
Commission  rule  210.25(c)  (19  CFR 
210.25(c)). 

Copies  of  the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street  NW..  Washington.  DC  20436. 
telephone  202-523-0161. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

By  order  of  the  Commission. 

Issued:  June  16. 1988. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  88-14368  Filed  6-24-86:  8:45  am] 
BIUJNQ  COOC  7020-(U-M 


summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  ID  finding  respondents 
Good  Laurel  Enterprise  Co.,  Chung  Pak 
International  Development,  Ltd.,  Barney 
Hong  Kong,  Ltd.,  and  COSM  Electronics, 
Ltd.,  in  default  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Kingery.  Esq..  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-523-1638. 
SUPPLEMENTARY  INFORMATION:  On  May 
7, 1986,  complainant  Southwest 
Laboratories,  Inc..  filed  a  motion 
(Motion  No.  255-40)  requesting  that 
certain  respondents  be  found  in  default 
and  that  sanctions  be  imposed.  The 
sanctions  were  previously  requested  in 
Motion  Nos.  225-28  and  225-31.  which 
were  attached  as  Exhibits  1  and  2  to 
Motion  No.  225-40. 

On  May  14. 1986,  the  AL]  issued  an  ID 
(Order  No.  34)  finding  respondents  Good 
Laurel  Enterprise  Co  .  Chung  Pak 


(Investigation  No.  337-TA-233] 

Import  Investigation;  Certain 
Pharmaceutical  Closures 

AGENCY:  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Tompkins  Seals,  Inc  (Pennsylvania), 
Tompkins  Rubber  Co.  (Pennsylvania) 
and  Schubert  Seals  A/S  (Denmark). 


nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  DC  20436, 
telephone  202-523-0161.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 

Written  Comments 

Interested  persons  may  file  written 
comments  with  the  Commission 
concerning  termination  of  the 
aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  701  E 
Street,  NW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-523-0176. 
By  order  of  the  Commission. 
Issued:  ]une  19. 1986 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  86-14369  Filed  6-24-86;  8:45  am] 
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SUPPLEMENTARY  INFORMATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  June  19, 1986. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 


(Investigations  Nos.  701-TA-265  (Final)  and 
731-TA-297-299  (Final)] 

Import  Investigations;  Porcelain-on- 
Steel  Cooking  Ware  From  Mexico,  the 
People's  Republic  of  China,  and 
Taiwan 

agency:  International  Trade 
Commission. 

action:  Institution  of  final  antidumping 
investigations  and  scheduling  of  a 
hearing  to  be  held  in  connection  with 
the  investigations  and  with 
countervailing  duty  investigation  No. 
701-TA-265  (Final). 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
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TA-297-299  (Final)  under  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  estabhshment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Mexico,  the  People's 
Republic  of  China,  and  Taiwan  of 
porcelain-on-steel  cooking  ware,' 
provided  for  in  item  654.08  of  the  Tariff 
Schedules  of  the  United  States,  which 
have  been  found  by  the  Department  of 
Commerce,  in  preliminary 
determinations,  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
The  Commission  also  gives  notice  of  the 
scheduling  of  a  hearing  in  connection 
with  these  investigations  and  with 
countervailing  duty  investigation  No. 
701-TA-265  (Final),  Porcelain-on-Steel 
Cooking  Ware  from  Mexico,  which  the 
Commission  instituted  on  March  4, 1986 
(51  FR  12220,  April  9. 1986).  The 
schedules  for  investigation  No.  701-TA- 
265  (Final)  and  for  the  subject 
antidumping  investigations  will  be 
identical,  pursuant  to  Commerce's 
extension  of  these  investigations  (51  FR 
20862).  Commerce  will  make  its  final 
LTFV  determinations  and  its  final 
countervailing  duty  determination  in 
these  cases  on  or  before  October  2, 1986. 
Accordingly,  the  Commission  will  make 
its  final  injury  determinations  by 
November  17, 1986  (see  sections  705(a) 
and  705(b)  and  sections  735(a)  and 
735(b)  of  the  act  (19  U.S.C.  167ld(a)  and 
1671d(b)  and  19  U.S.C.  1673d(a)  and 
1673d(b))). 

For  further  information  concerning  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  (Commission's 
Rules  of  Practice  and  Procedure,  Part 
207.  subparts  A  and  C  (19  CFR  Part  207). 
and  Part  201.  subparts  A  through  E  (19 
CFR  Part  201.  subparts  A  through  E  (19 
CFR  Part  201). 
EFFECTIVE  DATE  May  20.  1986. 

FOR  FURTHER  INFORMATION  CONTACT. 

Larry  Reavis  (202-523-0296).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-724- 
0002. 


'  Cool(ing  ware,  including  leakellle*.  not  having 
self-contained  electric  heating  elements,  all  the 
foregoing  of  steel  and  enameled  or  glazed  with 
vitreous  glasses,  but  not  including  kitchen  ware 
(currently  reported  under  item  654.0628  of  the  Tariff 
Schedules  of  the  United  Stales  Annotaledl. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  subject  antidumping 
investigations  are  being  instituted  as  a 
result  of  affirmative  preliminary 
determinations  by  the  Department  of 
Commerce  (51  FR  18469,  May  20, 1986) 
that  imports  of  porcelain-on-steel 
cooking  ware  from  Mexico,  the  People's 
Republic  of  China,  and  Taiwan  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  act  (19  U.S.C.  1673). 
The  Commission's  schedule  for  these 
investigations  and  for  investigation  No. 
701-TA-265  (Final)  has  been  made  in 
accordance  with  Commerce's  notices  of 
extension  of  its  final  determinations. 
The  investigations  were  requested  in 
petitions  filed  on  December  4, 1985,  by 
General  Housewares  Corp.,  Terra 
Haute.  IN.  In  response  to  those  petitions, 
the  Commission  conducted  preliminary 
investigations  and,  on  the  basis  of 
information  developed  during  the  course 
of  those  investigations,  determined  that 
there  was  a  reasonable  indication  that 
an  industry  in  the  United  States  was 
materially  injured,  or  threatened  with 
material  injury.,  by  reason  of  imports  of 
the  subject  merchandise  (51  FR  3862, 
Jan.  30, 1986). 
Participation  in  the  Investigations 

Persons  wishing  to  participate  in  the 
antidumping  investigations  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  §  201.11  of  the  Commission's 
rules  (19  CFR  201.11),  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Any  entry  of  appearance  filed 
after  this  date  will  be  referred  to  the 
Chairman,  who  will  determine  whether 
to  accept  the  late  entry  for  good  cause 
shown  by  the  person  desiring  to  file  the 
entry.  (Persons  wishing  to  participate  in 
investigation  No.  701-TA-265  (Final) 
Should  have  already  filed  an  entry  of 
appearance,  pursuant  to  the 
Commission's  notice  of  institution  of  this 
investigation  in  the  Federal  Register  of 
April  9. 1986). 
Service  List 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  subject 
antidumping  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance.  In  accordance  with 
§§  201.16(c)  and  207.3  of  the  rules  (19 
CFR  201.16(c)  and  207.3),  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 


BEST  COPY  AVAIUBLE 


the  investigations  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  services. 

Staff  Report 

A  public  version  of  the  prehearing 
staff  report  for  the  subject  antidumping 
investigations  and  for  investigation  No. 
701-TA-265  (Final)  will  be  placed  in  the 
public  record  on  September  26, 1986. 
pursuant  to  {  207.21  of  the  Commission's 
rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  the  subject  antidumping 
investigations  and  with  investigation 
No.  701-TA-265  (Final)  beginning  at 
10:00  a.m.  on  October  9. 1986.  at  the  U.S. 
International  Trade  Commission 
Building,  701  E  Sti^et  NW..  Washington. 
DC.  Requests  to  appear  at  the  hearing 
should  be  filed  in  writing  with  the 
Secretary  to  the  Commission  not  later 
than  the  close  of  business  (5:15  p.m.)  on 
September  26, 1986.  All  persons  desiring 
to  appear  at  the  hearing  and  make  oral 
presentations  should  file  prehearing 
briefs  and  attend  a  prehearing 
conference  to  be  held  at  9:30  a.m.  on 
October  2, 1986,  in  room  117  of  the  U.S. 
International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  October  6, 1988. 

Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
breifs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hearing  (see  S  201.6(b)(2)  of  the 
Commission's  rules  (19  CFR  201.8(b)(2))). 

Written  Submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  S  207.24 
(19  CFR  207.24)  and  must  be  submitted 
no  later  than  the  close  of  business  on 
October  16, 1986.  In  addition,  any  person 
who  has  not  entered  an  appearance  as  a 
party  to  these  investigations  may  submit 
a  written  statement  of  information 
pertinent  to  the  subject  of  the 
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invettigatiom  on  or  before  October  16, 

198& 

A  siffied  original  and  fourteen  (14) 
copies  of  eadi  subBuasion  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  busioes?  dat«  will  he 
available  for  public  inspection  during 
regular  business  hours  (8:45  am.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Conunission. 

Any  business  information  for  whkh 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6  of 
the  Commission's  rules  (19  CFR  201.6). 

Aadwrity:  These  investigations  are  l>e>ng 
conducted  under  authority  of  the  Tariff  Act  of 
193a  titie  VIL  This  notice  is  publialied 
pursuant  to  i  207.20  of  the  ConuniMion's 
nilei  (19  CFR  207.20). 

By  order  of  the  Commission. 

Issued  |une  2a  1986 
Kenneth  R.  Mason. 
Secretary 
[FR  Doc  86-14370  Rled  6-24-88:  ft45  am) 

BHJJNO  COOe  TOW  M  II  


DEPARTMENT  OF  JUSTICE 

Offic*  of  Juvenile  Justice  and 
Delinquency  Prevention 

Program  Announcement;  Child  Victim 
as  a  WItnees  Research  and 
Development  Program 

AOENCv:  Office  of  Juvenile  Justice  and 
Delinquency  FYevention,  Justice. 
ACTION:  Notice  of  issuance  of  a 
solicitation  for  applications  to  conduct  a 
research  and  development  program  on 
the  child  victim  as  a  witness. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP). 
pursuant  to  secUon  406(a)(6)  of  the 
Missing  Children's  Assistance  Act.  Title 
rV  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974.  as 
amended,  announces  a  new  OJJDP 
initiative  entitled,  "Child  Victim  as  a 
Witness  Research  and  Development 
Program."  The  primary  research  goal  is 
to  expand  our  knowledge  of  the  effects 
of  legal  proceedings  on  child  victim 
witnesses. 

OJJDFs  Nadooal  Institute  for  Juvenile 
Justice  and  Delinquency  Prevention 
(NIJJDP)  invites  public  agencies  or 
private  nonprofit  research  agmcies  to 
submit  competitive  grant  applications  to 


design,  impleaient  and  test  new 
strategies  to  be  used  to  change  court 
policies  and  practices  for  handling  child 
victim  witnesses.  Targeted  courts  must 
be  willing  to  test  modified  practices 
which  would  support  child  victims.  The 
initiative  will  require  a  collaborative 
effort  among  researchers,  prosecutors, 
judges  and  other  court  personnel,  law 
enforcement  personnel,  and  protective 
service  workers,  as  appropriate. 

OJJDP  has  allocated  up  to  $400,000  for 
the  first  year  of  this  initiative.  One 
project  will  be  funded  to  conduct  the 
study  in  four  to  five  jtirisdictions.  It  is 
anticipated  that  this  research  and 
development  initiative  will  entail  three 
total  years  of  program  activity,  at  a  cost 
of  up  to  $1,200,000,  to  conduct  the 
necessary  planning,  implementation  and 
testing. 

The  deadline  for  submission  of 
applications  is  August  27, 1986. 
FOR  FURTHER  IMFORMATIOH  COMTACT: 
Catherine  P.  Sanders,  Research  and 
Program  Development  Division,  NIJJDP. 
633  Indiana  Avenue.  NW..  Room  782. 
Washington.  DC  20531.  Telephone  (202) 
724-5929. 

8UPPI.EMCNTARY  INFORMATION:  Request 
for  Proposals — Child  Victim  as  a 
Witness 

Table  of  Contents 

I.  Introduction  and  Background 

II.  Program  Coals  and  Objectives 

III.  Research  and  Development  Strategy 

IV.  Eligibility  Criteria 

V.  Dollar  Amount  and  Duration 

VI.  Application  Requirements 

VII.  Selection  Procedures  and  Criteria 

VIII.  Procedures  and  Deadlines  for 
Submission  of  Applications 

DC  Civil  Rij^ls  Compliance 
X.  References 

1.  Introductioa  and  Background 

This  solicitation  to  conduct  research 
on  the  Child  Victim  as  a  Witness  is 
issued  by  the  National  Institute  for 
Juvenile  Justice  and  Delinquency 
Prevention  (NIJJDP),  of  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP).  The  solicitation 
addresses,  the  Missing  Children's 
Assistance  Act  which  authorizes  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  to:  "make 
grants  to  and  enter  into  contracts  with 
public  agencies  or  nonprofit  private 
organizations,  or  combinations  thereof, 
for  research,  demonstration  projects,  or 
service  programs  designed  to  address 
the  particular  needs  of  missing  children 
by:  (1)  Minimizing  the  negative  impact  of 
judicial  and  law  enforcement 
procedures  on  children  who  are  victims 
of  abuse  or  sexual  exploitation  and:  (2) 
by  promoting  the  active  participatioa  of 
children  and  their  {amilies  in  cases 


involving  abuse  or  sexual  exploitation  of 
children"  fHUe  IV  section  406(a)(6)). 
The  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP).  hereby 
invites  applications  for  a  program  of 
research  on  the  Child  Victim  as  a 
Witness.  To  understand  the  program's 
goal,  objectives,  and  strategy:  it  is 
necessary  to  examine  the  scope  of  the 
problem,  related  constitutional  and 
justice  system  issues,  and  recent 
procedural  and  evidentiary  trends. 

While  defendants  are  protected  by 
many  constitutional  rights,  victims  and 
witnesses  are  not.  When  a  child  is  a  key 
witness  to  an  event,  he  or  she  is  often  in 
a  position  similar  to  a  rape  victim:  The 
child's  credibility  is  questioned  and 
attacked.  Testifying  in  a  formal 
courtroom  at  a  criminal  trial  in  front  of 
the  defendant,  jury,  judge,  audience,  and 
being  subjected  to  direct  and  cross- 
examination  are  among  the  most 
intimidatii>g  and  stressful  aspects  of  the 
legal  process  for  children.  Although  such 
an  experience  may  be  anxiety-producing 
for  adults,  adults  generally  have 
developed  coping  mechanisms  to  deal 
with  such  situations.  The  state's  interest 
in  punishing  and  incapacitating  child 
molesters  may  come  into  conflict, 
paradoxically,  with  its  desire  to  protect 
children  from  short  term  trauma  and 
long  term  developmental  problems.  In 
1981.  the  National  Center  on  Child 
Abuse  and  Neglect  (NCCAN).  in  an 
incidence  study  of  reported  cases, 
indicated  that  the  average  age  of  a  child 
victim  of  sexual  abuse  was  between 
eleven  and  fourteen  years  of  age.  It  was 
also  noted  that  more  recent  program 
information  showed  a  higher  percentage 
of  children  under  age  twelve,  and  one 
program  showed  that  one  third  of  the 
victims  were  under  age  six. (7). 

Recent  revelations  about  sexual  abuse 
of  pre-school  age  children  in  child  care 
facilities  force  us  to  accept  the  fact  that 
very  young  children  are  at  risk.  Further 
illustrating  the  extent  of  the  problem, 
when  NCCAN  began  collecting  data  in 
1976.  child  protection  agencies 
nationwide  reported  1.975  substantiated 
cases  of  child  sexual  assault.  By  1982. 
this  figure  had  grown  to  56.807.(2). 
Regardless  of  whether  this  is  due  to  an 
increase  in  reporting  or  higher 
incidence,  the  justice  system  cleariy 
must  deal  writh  growing  numbers  of 
difficult  and  sensitive  cases. 

Certain  constitutional  and  due  process 
issues  arise  when  examining  the  issue  of 
the  child  victim  as  a  witness  and 
determining  what  procedural  and 
evidentiary  reforms  can  be  implemented 
by  the  courts  to  better  accommodate 
child  witnesses.  When  considering  the 
defendant's  ri^^t  to  confront  witnesses 
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(Sixth  Amendment)  a  number  of 
questions  are  raised.  For  example,  does 
the  use  of  one  way  mirrors  or  closed 
circuit  television  with  electronic 
communication  between  the  defendant 
and  counsel  preserve  the  defendant's 
right  to  confrontation  by  providing  the 
opportunity  for  this  or  her  indirect 
participation  in  cross-examination?  It 
might  fail  on  constitutional  grounds  if 
the  Sixth  Amendment  were  to  require 
face-to-face  confrontation  [Kirby  v.  U.S., 
1899;  Mattox  v.  U.S.,  1895;  Snyder  \. 
Mass..  1934;  U.S.  v.  Bufield,  1979). 

Preservation  of  the  defendant's  right 
to  a  public  trial  is  somewhat  less 
problematic.  There  is  ample  precedent 
for  limiting  the  size  of  the  audience 
when  child  victims  of  sex  offenses 
testify  [Geise  v.  U.S.,  1958;  Melanson  v. 
O'Brien,  1951).  Similar  authority  exists 
for  removing  spectators  who  do  not 
have  a  direct  interest  in  the  case.  The 
interests  of  the  defendant  in  a  public 
trial  may  be  met  by  having  present,  at 
minimum,  the  defendant,  counsel,  and 
the  defendant's  family  and  friends  [In  re 
Oliver,  1948). 

The  recent  Supreme  Court  decision  in 
Globe  Newspaper  Co.  v.  Superior 
Court[3]  has  serious  implications  for 
procedural  reform  of  the  First 
Amendments  right  of  the  public  to  have' 
access  to  the  trial  process  (through  the 
press). (4)  Justice  Brennan,  in  writing  the 
majority  opinion,  overturning  a 
Massachusett's  statute,  stated  that 
mandatory  closure  of  the  courtroom  to 
the  press  during  testimony  by  a  child 
victim  of  a  sex  offense  was  in  violation 
of  the  First  Amendment.  The  Court 
acknowledged  that  protection  of  minor 
(child)  victims  is  a  compelling  state 
interest,  but  found  the  statute  to  be 
insufficiently  narrow  in  its  scope.  While 
some  victims  might  want  publicity  of  the 
trial  so  that  the  heinous  behavior  of  the 
defendant  would  be  exposed;  others 
simply  might  not  be  bothered  by  media 
presence.  Justice  Brennan  stated  that  a 
mandatory  closure  statute  would  be 
justified  on  the  grounds  of  enhancing  the 
frequency  and  quality  of  children's 
testimony  only  if  it  could  be  shown  that 
"closure  would  improve  the  quality  of 
testimony  in  all  minor  victims,"  an 
impossible  task.  Even  assuming  that  the 
legal  process  is  psychologically  harmful 
for  some  child  victims,  there  is 
essentially  no  research  literature  on 
which  to  base  interventions  to  prevent 
such  harm  or,  as  Globe  permits,  to 
identify  particularly  vulnerable  child 
victims  so  that  trial  procedures  (e.g., 
access  of  the  press)  may  be  modified  to 
protect  them. 

Recent  developments  by  numerous 
ilates  have  taken  a  three  pronged 


attack:  (1)  Modify  legal  procedures  to  be 
more  sensitive  to  child  victims;  (2) 
improve  prosecution  and  conviction 
rates;  and  (3)  provide  treatment  in 
special  programs  for  the  offender,  child, 
and  family.  The  recent  acceptance  of 
special  hearsay  exceptions  for  a  child's 
complaint  of  sexual  abuse  [Ohio  v. 
Roberts)  (5)  is  one  indication  of  the 
increasing  awareness  of  the  need  for 
procedural  reform  aimed  at  preventing 
emotional  trauma.  Other  legislative 
reforms  include  abolishment  of  the 
corroboration  requirements  and 
competency  tests  for  children.  For 
example,  by  1981,  a  dozen  states  had 
eliminated  competency  qualifications  of 
child  witnesses;  by  1985,  almost  one  half 
of  the  states  had  made  this  change.(0)  In 
1982,  the  American  Bar  Association's 
Child  Sexual  Abuse  Project  found  that 
four  states  allowed  videotaped 
testimony.  By  1985,  fourteen  states  had 
statutes  permitting  videotaped  trial  or 
preliminary  hearing  testimony.  Six  of  the 
fourteen  statutes  permit  the  videotape  to 
be  admitted  into  evidence  at  trial  only  if 
the  court  finds  that  the  child's  testimony 
in  open  court  would  cause  severe 
emotional  trauma.(7)  Other  courts  are 
considering  at  what  stages  different 
support  strategies  such  as  counseling 
are  particularly  helpful  and  legally 
acceptable. 

A  significant  issue  for  research 
involves  the  need  to  study  and  compare 
the  effects  of  legal  intervention  on  a 
variety  of  crime  victims.  One  risk  with 
establishing  special  approaches  for  child 
witnesses  without  procedures  available 
for  other  witnesses  is  that  a  social 
policy  of  special  treatment  for  a 
particular  group  necessarily  excludes 
other  potentially  eligible  groups  in 
society.  Thus,  for  example,  in  the  area  of 
special  hearsay  exceptions,  it  may  be 
questioned  whether  initial  statements  of 
child  victims  should  receive  special 
evidentiary  status  more  than  statements 
of  other  victims  in  cases  which  are 
difficult  to  prove. 

The  choice  of  alternatives  for  taking  a 
child's  testimony  can  depend  upon  the 
needs  and  problems  of  a  particular 
child.  Legislatures  adopting  innovative 
approaches  must  decide  whether  to 
mandate  a  particular  approach  for  all 
child  victims,  or  to  allow  individual 
needs  to  influence  the  choice  of 
approach.  Research  needs  to  be  done  to 
determine  how  procedural  and 
evidentiary  reforms  can  be  best  suited 
to  the  needs  of  individual  child 
witnesses  in  an  attempt  to  mitigate 
stress  while  also  permitting  alleged 
offenders  to  be  brought  to  justice. 

There  is  a  need  for  a  substantial 
research  initiative  to  examine  the  effects 


of  special  procedures  designed  to 
mitigate  stress,  both  to  ensure  that  child 
victims  are  not  doubly  victimized  and, 
more  generally,  to  provide  the 
information  needed  on  what  strategies 
are  effective  in  assisting  children  to 
make  use  of,  and  adjust  to,  legal 
procedures.  The  purpose  of  this  program 
is  to  provide  well  docimiented,  empirical 
evidence  of  the  effects  of  different 
procedures  which  may  be  adopted  to 
better  accommodate  child  witnesses  in 
the  court  process. 

II.  Program  Goals  and  Objectives 

A.  Purposes  and  Goal  Statement 

The  purposes  of  this  Research  and 
Development  Program  is  to  expand  and 
improve  our  understanding  of  the  effects 
of  court  policies  and  procedures  on  child 
witnesses.  The  research  goal  is  to 
systematically  test  different  techniques 
for  improving  the  handling  of  child 
victims  as  witnesses. 

B.  Major  Objectives 

1.  To  identify  what  aspects  of 
different  types  of  court  proceedings  may 
be  stress  inducing  or  traumatizing  for 
children  and  what  changes  might 
mitigate  the  stress. 

2.  To  identify  those  that  have  been 
tried  and  determined  what  additional 
procedural  and  evidentiary  reforms  can 
be  implemented  by  the  courts  to  better 
accommodate  child  witnesses  while  also 
permitting  alleged  offenders  to  be 
brought  to  justice. 

3.  To  examine  the  constitutional  and 
due  process  implications  of  alternative 
strategies  for  child  witnesses. 

4.  To  determine  the  effects  of 
implementing  procedural  or  evidentiary 
reforms  on  child  witnesses,  the 
decisions  of  families  and  prosecutors  to 
prosecute  a  case,  case  outcomes  and 
cost. 

5.  To  design  and/or  test  improved 
techniques  for  the  measurement  of  level 
of  traumatize tion  experienced  by  child 
witnesses. 

in.  Research  and  Development  Strategy 

This  Research  and  Development 
(R&D)  program  is  designed  to  develop 
and  test  effective  strategies  that  can  be 
used  to  change  court  policies  to  support 
child  victim  witnesses.  It  requires  the 
implementation  of  techniques 
(procedural  and  evidentiary)  intended  to 
reduce  the  risk  of  children  being 
traumatized  by  the  legal  process. 

This  initiative  will  require  research 
applicants  to  establish  a  collaborative 
relationship  with  local  courts, 
prosecutors,  judges,  law  enforcement 
officers  and  protective  services  woricers. 
This  working  group  will  be  referred  to  as 
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the  "Prayam  i 
sottdtatiaB.  TIm  applieuit  i 
at  lent  ioMT  ooart  ^vWictianB 
chuacterixMl  t>r  WHlttopiM*  *B  plan 
and  tact  impravad  tIralagiM;  and 
readineaa  to  |»oceed  witib  modifled 
policiea  and  laaUkes  (La^  anabHng 
l^ialatian  aitcady  woold  aDow  for  lucfa 
modiikatkiiM).  Specific  program 
•trategiea  to  be  tested  are  Bated  under 
Phase  a  activities.  The  praaary  intent  of 
this  study  is  to  test  evidentiary  and 
procedural  reforms  rather  than 
organizational  changes  such  as  the 
creation  of  special  units  to  prosecute 
child  abuse  cases.  (Organizational 
change  is  the  major  feature  of  a 
complementary  demonstration  program 
sponsored  by  the  Bureau  of  Justice 
Assistance.] 

TUs  RftD  program  will  consist  of 
three  years  of  fimcttng  and  include  three 
Phases  of  project  activities.  Phase  I  will 
include  a  six-month  Assessment  and 
Development  period;  Phase  D  an  18- 
month  Operation  and  Evaluation  period; 
and  Phase  III  a  12-month  Analysis  and 
Report  Preparation  period.  The  research 
organization  in  conjunction  with  the 
targeted  sites  will  be  responsible  for  all 
aspects  of  the  project  design, 
implementation,  and  product 
development 

A.  Phase  I— Assessment  and 
Development 

Under  Phase  I,  the  program  team  will 
be  required  to  conduct  a  comprehensive 
assessment  of  existing  court  policies 
and  practices  related  to  child  witnesses 
in  the  study  jurisdictions.  The 
assessment  should  include  an 
examination  of  all  relevant  Federal  and 
state  legislation  and  case  law  for 
accommodating  child  victim  witnesses 
and  the  extent  to  which  new  legislation 
is  translated  into  policy  at  the  local 
level.  The  Program  team  must  clearly 
document  the  frequency  and  types  of 
cases  in  which  child  victims  testify  in 
the  targeted  court  jurisdiction;  and 
identify  what  specific  procedures 
appear  to  have  an  adverse  effect  on  the 
child  victim  witness.  An  assessment  of 
the  impact  of  the  current  policies  and 
practices  on  the  individual  child,  case 
prosecution  decisions,  case  outcomes 
and  justice  system  costs  must  also  be 
included.  Based  on  this  assessment;  a 
product  of  Phase  I  would  be  a  revised 
description  of  the  new  strategies, 
policies,  and  practices  to  be  tested. 
OJIDP  recognizes  the  difficulty  in 
detennining  what  portion  of  the 
traumatization  can  be  directly  attributed 
to  the  legal  process,  due  to  the  fact  that 
many  children  experience  sustained 
stress  from  their  actual  victimization 
experience.  Under  this  initiative,  a 


challenge  to  the  reaeaicher  would  be  to 
develop  oomparable  core  lueosiucs 
across  sites  of  that  traonatisatton  which 
result  bom  repeated  teetknoiqr  end 
court  loom  appearances.  Wfth  cross-site 
adoption  of  comparable  measures,  a 
substantial  data  base  could  be 
generated.  This  coordinated  effort  is 
expected  to  enhance  the  potential 
contribution  of  this  researdi  initiative  to 
the  state-of-the-art  of  developing  court 
policies  for  handling  child  victim 
witnesses.  It  will  also  increase  the 
potential  for  a  long  term  follow-up  of 
study  sample  youdi,  should  resources  be 
available. 

The  program  team  will  be  responsible 
for  the  following  activities: 

1.  Conduct  of  planning  and 
assessment  activities. 

2.  Development  of  a  refined  and 
detailed  research  design  which  would 
include  documentation  of  program 
development,  process,  and  impact 
evaluation. 

3.  Development  of  a  comprehensive 
workplan  for  the  implementation  of 
refined  design. 

4.  Selection  of  or  development  and 
pretesting  of  data  collection 
instruments. 

5.  Ensuring  full  access  to  all  study 
data  sources. 

a  Development  of  a  detailed  plan  for 
confidentiality  of  data. 

7.  Production  of  baseline  data  on  the 
processing  of  cases  involving  child 
witnesses  in  study  court. 

8.  Provision  of  technical  assistance 
and  training  for  project  startup. 

The  program  team  must  successfully 
complete  Phase  I  activities  prior  to 
proceeding  with  Phase  II  activities,  and 
prior  to  receiving  consideration  for 
continuation  funding  for  years  two  and 
three. 
B.  Phase  II — Operation  and  Evaluation 

Phase  II  activities  include  the 
following: 

1.  Full  implementation  of  the  research 
design. 

2.  Preliminary  analysis  of  data  and 
provision  of  feedback  to  program  team 
to  inform  program  refinement. 

3.  Ongoing  assessment  of  the  validity 
and  reliability  of  measurement 
techniques  and  instruments. 

4.  Refinement  of  data  collection 
approaches  and  research  design,  as 
appropriate. 

5.  Communication  of  findings  through 
the  production  of  interim  reports  and 
issue  papers. 

6.  Coordination  and  data  sharing 
among  sites  involved  in  the  program. 

Presented  below  is  a  list  of  the 
strategies  to  be  tested,  including 
examples.  Applicants  may  propose  to 


study  a  strategy/procedure  not  btduded 
on  the  Hat  provided  they  folly  justify 
why  the  ttcategy /procedure  appears 
proaainng  for  reducing  child  stress  and 
ensuring  tfie  integrity  of  the  justice 
process. 

1.  Avoiding  direct  confrontation 
between  child  victim  witnesses  and 
defendant. 

— Using  closed  circuit  television 

— Permitting  child  to  testify  in  front  of 

one-way  mirror 
— Permitting  child  to  testify  in  judge's 

chambers 
— F^nmitting  videotaped  depositions  and 

statements 

2.  Streamling  the  justice  process. 
— Expediting  cases 

— Reducing  the  number  of  interviews  of 
the  child 

3.  Permitting  special  exceptions  to 
hearsay  for  sexually  abused  children. 
— Allowing  medical  complaints 

— ^Allowing  complaint  of  rape  theory 
— Allowing  excited  utterances 

4.  Eliminating  or  modifying 
competency  criteria  for  child  victim 
witnesses. 

— Modifying  the  wording  of  the  oath  for 

child  witnesses 
— Establishing  a  level  of  understanding 

of  the  difference  between  truth  and 

falsehood 

5.  Using  child  victim  advocates  and 
guardian  ad  litems  at  different  stages  of 
the  court  process. 

6.  Using  expert  witnesses. 

— Testifying  on  selected  attributes  of 

child  sexual  abuse 
— Providing  developmental  information 

to  compare  normal  behavior  patterns 

with  those  of  a  child  who  was 

sexually  abused 
— Providing  testimony  which  explains 

the  behavior  of  child  after  the  event 

occurs 

7.  Excluding  spectators  from  the 
courtroom  audience 

— Limiting  the  access  of  the  general 

public 
— Developing  legislation  to  better 

protect  the  identity  of  child  witnesses. 

C.  Phase  III— Analysis  and  Report 
Preparation 

Phase  III  activities  include  the 
following: 

1.  Conduct  of  data  analysis  and 
interpretation  of  results  (program  team). 

2.  Followup  data  collection  on 
individual  child  witnesses  and  case 
outcomes. 

3.  Continued  coordination  and  data 
sharing  among  sites  involved  in  this 
program. 

4.  Communication  of  findings  through 
the  production  of  issues  papers  (e.g., 
policies  and  practices  necessary  for 
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future  research  and  program 
development),  final  reports,  technical 
assistance  and  training  manuals. 

Throughout  the^ant  period,  the 
research  should  strive  to  produce 
documents  which  clearly  convey 
significant  findings  and  practical 
applications  for  policymakers, 
practitioners,  and  other  researchers. 

IV.  Eligibility  Criteria 

Eligible  applicants  include  public 
agencies  or  private  nonprofit  research 
agencies  or  organizations  which  are 
administratively  and  organizationally 
independent  of  the  study  court. 
Research  agencies  or  organizations  will 
apply  directly  for  the  grant  award  and 
may  choose  to  provide  limited  support 
through  contracts  to  courts  to  cover  on- 
site  costs  critical  for  program 
implementation.  The  costs  of 
implementing  the  intervention  strategies 
must  be  supported  by  available 
community  and  court  system  resources. 
This  requirement  is  in  keeping  with  the 
intent  of  this  program  to  test  cost 
effective  strategies  or  procedures  which 
would  be  suitable  for  adaptation  by 
other  jurisdictions  without  external 
funding. 

Applicant  organizations  may  choose 
to  submit  joint  proposals  with  other 
eligible  organizations  as  long  as  one 
organization  is  designated  in  the 
application  as  the  applicant  and  any  co- 
applicants  are  designated  as  such.  The 
applicant  and  any  co-applicants  must 
have  the  management  and  financial 
capability  to  effectively  implement  a 
project  of  this  size  and  scope. 
Applicants  who  fail  to  demonstrate  that 
they  have  the  capability  to  manage  this 
program  will  be  ineligible  for  funding 
consideration. 

V.  Dollar  Amount  and  Duration 

Up  to  $400,000  has  been  allowed  for 
the  initial  12  month  award  to  one 
organization  competitively  selected 
under  this  initiative.  It  is  anticipated 
that  this  R&D  program  will  entail  three 
years  of  program  activities  (i.e..  a  three 
year  project  period),  and  consist  of  three 
phases.  The  initial  award  will  provide 
support  for  Phase  1  activities  and  six 
months  of  Phase  II  activities.  Up  to 
$400,000  will  be  allocated  for  each  of  the 
second  and  third  12-month  budget 
periods. 

Funding  of  each  noncompeting 
continuation  grant,  i.e.  each  of  the  two 
additional  12  month  budget  periods. 
within  the  approved  three  year  project 
period  may  be  withheld  for  justifiable 
reasons.  They  include:  (1)  There  is  no 
continued  need  for  further  research;  (2) 
the  grantee  is  delinquent  in  submitting 
required  reports:  (3)  adequate  grantor 


agency  funds  are  not  available  to 
support  the  project:  (4)  the  grantee  has 
failed  to  show  satisfactory  progress  in 
achieving  the  objectives  ai  the  project  or 
otherwise  foiled  to  meet  the  terms  and 
conditions  of  the  award;  (5)  a  grantee's 
management  practices  have  foiled  to 
provide  adequate  stewardship  of  grantor 
agency  funds:  (6)  outstanding  audit 
exceptions  have  not  been  cleared;  and 
(7)  any  other  reason  which  would 
indicate  that  continued  funding  would 
not  be  in  the  best  interests  of  the 
Government 

VI.  Minimum  Program  Application 
Requirements 

All  applicants  must  submit  a 
completed  Application  for  Federal 
Assistance  (Standard  Form  424), 
including  a  program  narrative,  a 
detailed  budget  and  a  budget  narrative. 
The  program  narrative  shall  not  exceed 
60  doubled-spaced  pages  in  length. 

In  submitting  jont  applications,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  which  describe  their 
working  relationship  in  the  development 
of  products  and  the  delivery  of  services 
as  primarily  cooperative  or 
collaborative  in  nature  will  be 
considered  as  co-appHcants.  Those 
organizations  which  are  primarily 
procuring  services  or  products  from 
another  organization  would  not  be 
considered  as  co-applicants.  In  the 
event  of  a  co-applicant  submission,  one 
co-applicant  must  be  designated  as  the 
payee  to  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicant 
Under  this  arrangement  each 
organization  would  agree  to  be  jointly 
and  severally  responsible  for  all  project 
fonds  and  services.  Each  (x>-applicant 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
several  responsibility  with  the  other  co- 
applicant 

In  addition  to  the  requirements 
specified  in  the  instructions  for 
preparation  of  Standard  Form  424,  the 
following  information  must  be  included 
in  the  application: 

A.  A  problem  statement  which  cleariy 
documents  the  characteristics  of  child 
victims  serving  as  witnesses  in  the 
target  courts,  and  the  types  of  cases  in 
which  these  children  are  involved 
including: 

1.  Examine  the  current  process  for 
handling  Child  Victim  witnesses  in  the 
selected  jurisdictions,  and  address  the 
negative  consequences  for  the  child 
witness. 

2.  Identify  the  criteria  utilized  in  the 
court  site  selections  and  provide  data  to 


justify  those  adections.  Discuss  the 
court's  readineaa  to  proceed  with 
modifled  policies  and  practices. 

3.  Provide  statistics  regarding  actual 
number  of  cases  handled  by  the  court 
and  estimates  of  the  annual  case  flow. 

B.  A  review  of  the  theoretical  and 
empirical  literature  on  the  child  victim 
as  a  witness.  Discuss  promising 
approaches  for  improvement  of  national 
policies  and  practices. 

C.  A  succinct  statement  of  your 
understanding  of  the  goal  and  objectives 
of  the  Child  Victim  as  a  Witiiess  RftD 
Program. 

D.  Description  and  justification  of  the 
new  strategies,  practices  and/or 
procedures  to  be  tested. 

E.  A  complete  discussion  of  the 
proposed  research  design  and 
methodology  including: 

1.  Delineation  of  theoretical 
framework  which  guides  your  study. 

2.  Presentation  of  your  specific  study's 
goals  and  objectives.  Specify  how  each 
will  be  measured,  what  changes  are 
expected,  and  when  a  substantial  level 
of  goal /objective  accomplishment  is 
anticipated. 

3.  I>escription  of  the  research 
questions. 

4.  Description  of  the  assessment  and 
planning  process  (Phase  I)- 

5.  Description  of  preliminary  design 
for  evaluation  (i.e..  program 
development  process,  and  impact). 
Include  a  description  of  the  proposed 
sample  at  each  site  and  justification  of 
adequacy  of  the  sample  size.  Indicate 
how  progress  in  meeting  program  goals 
and  objectives  can  be  attributed  to 
program  interventions. 

6.  Description  of  the  plans  for  data 
collection,  instrument  development  and 
data  analysis. 

7.  Specification  of  data  sources  and 
inclusion  of  letters  from  cognizant 
agencies  verifying  data  access. 

a  A  Privacy  Certificate  describing 
procedures  to  be  followed  to  assure 
confidentiality  of  data  in  accordance 
with  funding  agency  regulations,  copies 
of  which  are  available  upon  request. 

9.  Written  verification  from  authorized 
officials  of  all  parties  involved  in  the 
R&D  Program  team  (e.g..  court, 
protective  service,  law  enforcement)  of 
their  conunitment  to  collaborate  in  the 
program  planning,  implementation,  data 
collection,  and  program  refinement 
processes. 

F.  A  detailed  workplan  for  year  one 
program  activities  which  includes  time 
frames  for  accomplishing  major 
milestones,  and  which  specifies 
responsibilities  for  tasks  for  the 
planning  and  development  process.  This 
workplan  must  provide:  (1)  A  detailed 
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description  of  the  six-month  Phase  I 
Assessment  and  Development  activities 
and  the  initial  six  months  of  Phase  II; 
and  (2)  a  preliminary  workplan  for 
completion  of  Phase  II  and  Phase  III 
activities.  It  would  also  include  a  plan 
for  delivering  training  and  technical 
assistance  to  program  team  members,  as 
apnronrintp.  to  assint  them  in 
incorporating  a  systematic  program 
development  process  into  their  routine 
operations. 

G.  A  description  of  the  project 
management  structure  which  includes 
proposed  staffing  plan,  brief  position 
descriptions  which  delineate  roles  and 
responsibilities,  description  of  relevant 
staff  experience  and  expertise,  and 
resumes  of  key  project  staff  (include  as 
an  appendix  to  the  apphcation).  The 
project  director  must  devote  a  minimum 
of  fifty  percent  (50%)  of  his/her  time  to 
this  effort. 

H.  An  organizational  capability 
statement  which  describes  relevant 
organizational  experience  and 
demonstrates  that  the  applicant  has  the 
substantive  and  financial  capability  to 
effectively  administer  the  project. 
I.  A  detailed  budget  for  year  one 
program  activities.  The  budget  should 
also  include  funds  for  a  three  person 
advisory  board  to  meet  once  for  two 
days  during  the  first  year. 

J.  An  estimated  budget  of  annual  costs 
for  conducting  year  two  and  three 
activities  through  the  conclusion  of  the 
project  period. 

K.  If  it  is  determined  to  be  necessary 
for  the  research  organization  to  provide 
financial  support  from  the  grant  award 
to  another  organization  to  cover  costs 
critical  for  program  implementation,  the 
application  must  include:  A  statement  of 
work  for  the  proposed  contract;  and  the 
procedures  to  be  followed  for 
completitive  selection  or  &  justification 
for  noncompetitive  award  for  these 
support  services  where  a  single 
contractor  has  the  capability  to  provide 
specified  services. 

L  The  applicant  must  indicate  a 
willingness  to  host  an  on-site  visit  by 
OJJDP  staff  and/or  Peer  Review  Panel 
member  to  verify  information  provided 
in  the  application. 

Vn.  Selection  Procedures  and  Criteria 

All  applications  received  in  response 
to  this  solicitation  will  be  reviewed  in 
terms  of  their  potential  contribution  to 
the  state  of  the  art,  the  rigor  and 
feasibility  of  the  R&D  design,  and  their 
innovativeness  in  responding  to  key 
issues  in  the  implementation  of  the 
shidy.  Applications  will  be  evaluated  by 
an  external  peer  review  panel.  Site 
visits  may  be  conducted  by  peer  review 
panelists  and/or  OJPP  staff  to  verify 


information  provided  by  those 
applicants  ranked  as  best  qualified  for 
further  consideration. 

Specifically,  applications  will  be  rated 
according  to  the  following  criteria  and 
weights: 

A.  The  problem  to  be  addressed  is 
clearly  stated  including  evidence  of 
knowledge  of  related  literature  and 
justification  for  site  and  strategy 
selection  (refer  to  section  VI  A,B,D}— 15 

B.  An  understanding  of  the  goal  and 
objectives  of  this  research  and 
development  program  is  clearly 
articulated,  including  an  assessment  of 
the  degree  to  which  the  proposed  R&D 
initiative  would  further  these  objectives 
(refer  to  section  VI  C,  E.2)— 10 

C.  The  research  and  development 
design  and  methodology  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  project 
objectives,  including  written  verification 
of  commitment  to  collaborate  and 
accessibility  of  data  (refer  to  section  VI 
E)— 35 

D.  The  project  management  structure 
is  adequate  to  successfully  conduct  the 
project  (refer  to  section  VI  G) — 10 

E.  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
successfully  support  the  project  (refer  to 
section  VI  H)— 5 

F.  Budget  costs  are  reasonable, 
complete  and  appropriate  in  comparison 
to  the  activities  proposed  to  be 
undertaken  (refer  to  section  VII,  J  and 
K)— 10 

G.  The  workplan  is  adequate,  clear 
and  feasible  and  will  support  the 
development  of  useful  products  (refer  to 
section  VI  F) — 15 

Applications  receiving  the  highest 
total  score  on  the  above  criteria  will  be 
recommended  for  funding  consideration 
by  the  Administrator,  OJJDP.  In  addition 
to  the  scores  based  upon  the  above 
weighted  criteria,  the  final  selection 
process  will  also  include  consideration 
of  diversity  of  strategies  to  be  tested. 
Peer  review  recommendations,  in 
conjunction  with  the  results  of  internal 
review  any  any  necessary 
supplementary  reviews,  will  assist  the 
Administrator's  consideration  of 
competing  applications  and  selection  of 
applications  for  funding.  The  final 
award  decision  will  be  made  by  the 
OJJDP  Administrator. 

Vm.  Procedures  and  Deadlines  for 
Submission  of  Applications 

A.  Applicants  which  plan  to  respond 
to  this  announcement  are  requested  to 
submit  written  notification  of  their 
intent  to  apply  to  NIJJDP/OJJDP  by  July 
30. 1986.  Such  notification  should 
specify:  The  name  of  the  applicant 
organization,  mailing  address,  telephone 


number,  and  primary  contact  person. 
This  notification  should  be  forwarded  to 
Catherine  Sanders.  NIJJDP/OJJDP,  U.S. 
Department  of  Justice.  633  Indiana 
Avenue,  NW.,  Room  782.  Washington. 
DC  20531. 

B.  Applicants  must  submit  the  original 
signed  application  and  three  copies  to 
NIJJDP/OJJDP.  The  necessary  forms  for 
applications  (Standard  Form  424}  will  be 
provided  upon  request. 

C.  The  deadline  for  submission  of 
applications  is  August  27, 1986.  All 
applications  must  be  postmarked  by  the 
U.S.  Postal  Service  or  hand  delivered  on 
or  before  August  27, 1986.  Hand 
delivered  applications  must  be  taken  to 
the  NIJJDP/OJJDP  between  the  hours  of 
8:00  a.m.  and  5:00  p.m.  except  Saturdays, 
Sundays  or  Federal  holidays. 

D.  The  mailing  address  for  all 
correspondence  (e.g..  applications, 
notification  of  intent  of  apply,  requests 
for  forms)  related  to  this  program 
announcement  is  as  follows:  Catherine 
Sanders,  NIJJDP/OJJDP,  U.S. 
Department  of  Justice,  633  Indiana 
Avenue,  NW.,  Room  782,  Washington. 
DC  20531. 

IX.  Civil  Rights  Compliance 

A.  All  recipients  of  OJJDP  assistance 
must  comply  with  the  non- 
discrimination requirements  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974  as  amended; 
Title  VI  of  the  Civil  Rights  Act  of  1964; 
section  504  of  the  Rehabilitation  Act  of 
1973  as  amended;  Title  IX  of  the 
Education  Amendments  of  1972;  the  Age 
Discrimination  Act  of  1975;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations  (28  CFR  Part 
32,  Subparts  C,  D,  E,  and  G). 

B.  In  the  event  a  Federal  or  State  court 
or  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Civil  Rights  Compliance  (CRC) 
of  the  Office  of  Justice  Programs. 

C.  Applicants  shall  maintain  such 
records  and  submit  to  the  OJJDP  upon 
request,  timely,  complete  and  accurate 
data  establishing  the  fact  that  no  person 
or  persons  will  be  or  have  been  denied 
or  prohibited  from  participation  in, 
benefits  of,  denied  or  prohibited  from 
obtaining  employment  in  connection 
with  any  program  activity  funded  in 
whole  or  in  part  with  funds  made 
available  under  this  program  because  of 
their  race,  national  origin,  sex,  religion, 
handicap  or  age.  In  the  case  of  any 
program  under  which  a  primary 
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recipient  of  Fiederal  funds  extends 
financial  assixtance  to  sny  other 
recipient  or  contracts  with  any  other 
person(a)  or  group<s>,  such  other 
recipient.  per8on(s).  or  group(8)  shall 
also  submit  such  compliance  reports  to 
the  primary  recipient  as  may  be 
necessary  to  enable  the  primary 
recipient  to  assure  its  civil  rights 
compliance  obligations  under  any  grant 
award. 
X.  RefefeiN:es 
Goodmaa  Gail  S..  Jounial  of  Social  Issues. 

1984,  Volume  40.  Number  2. 
Whitcomb.  D..  Shapiro.  E.R..  and  Stellwagen. 
LD.  "When  the  Victim  is  a  Child:  I«suec  for 
Judges  and  Prosecutors".  ABT  Associates. 
Inc..  Final  Report  to  the  National  Institute 
of  Justice.  1985. 
Melton.  Gray  B..  "Sexually  Abused  Children 
and  the  Legal  System:  Some  Policy 
Recommendations."  American  /oumal  of 
Family  Therapy.  VoL  13  pp.  61-67. 1985. 
Budkley,  Josephine.  "Intrafamily  Child  Sexual 
Abuse  Cases,"  Washington,  DC:  American 
Bar  Association. 
Finkelhor.  David,  Child  Sexual  Abuse.  Free 

Press.  New  York.  N.Y.,  1984. 
Kelly,  Jean  L.,  "Legislative  Responses  to 
Child  Sexual  Abuse  Caser  The  Hearsay 
Exception  and  the  Videotape  Depositioa" 
Catholic  University  Law  Raiew.  1985. 
Volume  34.  Number  4. 

Appendix  A:  Footnotes 

(7)  Child  Sexual  Abuse:  Incest,  Assault  and 
Sexual  Exploitation,  at  3.  National  Center 
on  Child  Abuse  and  Neglect  (Rev.  Apr. 
1981) 

(^  D.  Finkelhor.  "How  Widespead  is  Child 
Sexual  Abuser  Children  Today.  13. 18-20. 

(?)  Gray  B.  Mellon.  "Child  Witnesses  and  the 
First  Amendment;  A  Psycholegal 
Dilemma."  Journal  of  Social  Issues,  VoL  40 
(1984);  109-123. 

(4)  Globe  Newspaper  Co..  v.  Superior  Court. 
102  set.  2613.2621  (1982). 

[5]  Josephine  Buckley.  Evidentiary  and 
Procedural  Trends  in  Stale  Legislation  and 
Other  Emerging  Issues  in  Child  Sexual 
Abuse  Cases.  American  Bar  Association 
(1985). 

(6)  Oho  V.  Roberts.  448  U.S.  55.  65  (1979). 

(7)  Josephine  Buckley.  Recommendations  for 
Improving  Legal  Intervention  in  Child 
Sexual  Abuse  Cases.  Recommendations  4.1 
and  4A  and  Commentary.  American  Bar 
Association,  Washington,  DC  (1982). 

Alfred.  S.  Ro^Mty, 

Administrator,  Office  of  Juvenile  Justice. 

[FR  Doc  86-14310  Filed  6-24-86;  8:45  am) 
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NATIONAL  FOUHOATION  OM  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection 
ActWttles  tinder  0MB  Review 

AOCNCV:  National  Endowment  for  the 

Humanities. 

action:  Nt>tice.  


SUMMARV:  The  National  Endowment  for 

the  Humanitites  (NEH)  has  «ent  to  the 
Office  of  Managenwnt  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U«.C.  Chapter  35). 

DATE:  Comments  on  this  informatioo 
coliecticn  must  be  submitted  on  or 
before  July  25. 1986. 

ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office.  Room  202. 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506 
(202-788-0233)  or  Ms.  Judy  Mcintosh, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  3208.  Washington.  DC 
20503  (20Z-395-6880). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office.  Room 
202. 1100  Pennsylvania  Avenue,  NW., 
Washington.  DC  20506  (202-786-0233) 
from  whom  copies  of  foims  and 
supporting  documents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  or  extension.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  title  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for.  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entires  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Revisioas 

Title:  Applications  and  Instiiiction 

Forms  for  the  Humanities.  Science 

and  Technology  Category 
Form  Number  Not  applicable 
Frequency  of  Collection:  Annual 
Respondents:  Humanities  researchers 

and  institutions 
Use:  Application  for  funding 
Estimated  Number  of  Respondents:  96 
Estimated  Hours  for  Respondents  to 

Provide  Information:  52  per 

respondent 
SusanMaMs. 
Director  of  Administration. 

[FR  Doc  8S-t4S17  Filed  S-a4-86: 8>I5  am) 
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COMMISSION 

(Docket  No.  50-4131 


EnnlioisnentN  < 

Rnding  of  No  SignificanI  ImpMt;  Ouke 

Power  Col  et  aL 

The  U.S.  Nuclear  RegiiUtory 
Commission  (the  Commissioa)  is 
considering  issuance  of  a  partial 
exemption  from  the  requirements  of 
Appendix  J  to  10  CFR  Part  50  to  the 
Duke  Power  Company.  North  Carolina 
Electric  Membership  Corporation  and 
Saluda  River  Electric  Cooperative.  Inc. 
(the  licensee)  for  the  Catawba  Nuclear 
Station.  Unit  1,  located  at  the  licensee* 
site  in  York  County.  South  Carolina. 

Environmental  Assesament 

Identification  of  Proposed  Action 

The  exemption  would  allow  for  a  six 
week  extension  for  the  performance  of 
Type  B  tests  on  all  91  containment 
electrical  penetrations  and  9 
containment  mechanical  penetrations, 
and  Type  C  tests  on  14  containment 
isolation  valves  until  September  28, 
1988.  Sections  ni.D.2  and  ni.D.3  of 
Appendix  J  require  that  Type  B  and  C 
tests  be  performed  during  each  reactor 
shutdown  for  refueling  but  in  no  case  at 
intervals  greater  than  2  years.  The 
current  Type  B  and  C  test  due  dates 
range  between  August  19  and  August  22. 
1986.  for  the  affected  penetrations  and 
valves.  The  extension  would  allow  the 
licensee  to  take  the  station  off  line  at  a 
time  consistent  with  system  need  for 
power  rather  than  forcing  a  station 
shutdown  in  August  when  the 
distribution  system's  need  for  power  is 
high  due  to  the  planned  outage  of  other 
system  power  plants.  The  proposed 
exemption  is  in  accordance  with  the 
licensee's  request  dated  May  5, 1986, 
and  its  supplements  dated  May  %,  1966. 
and  |une  13. 198& 
The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
permit  the  licensee  to  perform  the  Type 
B  and  C  tests  on  containment 
penetrations  and  isolation  valves  at  a 
time  consistent  with  the  distribution 
system's  need  for  power. 

Environmntal  Impact  of  the  Proposed 
Actions 

The  proposed  exemption  grants  a  six- 
week  extension  for  the  performance  of 
Type  B  and  C  local  leak  rate  tests  on 
containment  j)enetrations  and 
containment  isolation  valvea.  With 
respect  to  this  exemption  from 
Appendix  |.  the  increment  of 
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environmental  impact  is  related  solely 
to  the  potential  increased  probability  of 
containment  leakage  following  an 
accident  involving  a  radiological 
release.  This  could  lead  to  higher  offsite 
and  control  room  doses.  However,  this 
potential  increase  is  not  significant 
because:  (1)  The  extension  is  for  a  short 
period,  i.e.  six  weeks.  (21  these 
penetrations  and  valves  all  yielded 
successful  test  results  when  they  were 
tested  in  the  August  19  and  22, 1964, 
time  frame,  (3)  this  facility  was  issued  a 
low  power  license  on  December  6, 1984. 
and  a  full  power  license  on  January  17, 
1985.  Thus,  these  penetrations  and 
valves  will,  with  the  proposed 
extension,  have  been  exposed  to  their 
operating  enviroment  for  no  more  than 
22  months  compared  to  the  nominal  two 
year  surveillance  interval  permitted  by 
Appendix  J.  Accordingly,  the 
Commission  finds  that  the  increased 
probability  of  containment  leakage 
associated  with  the  proposed  extension 
is  insignlHcant  and  that  no  measureable 
impact  would  result  from  the  proposed 
extension. 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  measureable  impact 
asssociated  with  the  proposed 
exemption,  any  alternatives  to  these 
exemptions  would  not  result  in 
substantial  improvement  in  the  quality 
of  the  environment  and  therefore  need 
not  be  evaluated. 

Tlie  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operations  and  would 
result  in  economic  and  reserve  power 
hardshi^M  to  the  licensee  by  requiring 
shutdown  during  a  period  of  low  grid 
reserve  capacity. 

AJ tentative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Final 
Environmental  Statement  related  to  the 
operation  of  Catawba  Nuclear  Station, 
Units  1  and  2."  dated  January  1983.  (This 
dociunent  is  available  for  public 
inspection  and  copying  at  the  locations 
indicated  below.) 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  that  supports  the  proposed 
exemption.  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 


Based  upon  the  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  details  with  respect  to  this  action, 
see  the  request  for  the  exemption  dated 
May  5, 1986,  and  its  supplements  dated 
May  9. 1986.  and  June  13. 1986,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
1717  H  Street  NW.,  Washington,  DC, 
and  at  the  York  County  Library,  138  East 
Black  Street,  Rock  Hill  South  Carolina 
29730. 

Dated  at  Bethesda.  Maryland  this  20th  day 
of  June  1986. 

For  the  Nuclear  Regulatory  Commission. 
DariHood, 

Acting  Director.  PWR  Project  Directorate  ##, 
Divisor  of  PWR  Ucenaing-A. 
[FR  Doc  86-14371  Filed  6-24-88;  8:45  am] 
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Regulatory  Guidea;  laauance  and 
AvaUabHity 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series,  lliis  series  has 
been  developed  to  describe  and  make 
available  to  the  public  methods 
acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Cconmission's  regulations  and,  in  some 
cases,  to  delineate  techniquee  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Revision  1  to  Regulatory  Guide  7.10, 
"Establishing  Quality  Assurance 
Programs  for  Packaging  Used  in  the 
Transport  of  Radioactive  Material."  is 
being  issued  to  make  it  consistent  with 
the  revision  of  10  CFR  Part  71, 
"Packaging  and  Transportation  of 
Radioactive  Material,"  that  became 
effective  on  September  6, 1983.  The 
guide  provides  information  on  the 
essential  elements  needed  to  develop, 
estabhsh.  and  maintain  a  quality 
assurance  program  acceptable  to  the 
NRC  staff  for  packages  to  transport 
radioactive  materials. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  OfTice  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 


Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC.  Copies  of  final  guides 
may  be  purchased  from  the  Government 
Printing  Office  at  the  current  GPO  price. 
Information  on  current  GPO  prices  may 
be  obtained  by  contacting  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Post  Office 
Box  37082,  Washington,  DC  20013-7082, 
telephone  (202)  275-2060  or  (202)  275- 
2171.  Issued  guides  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS,  5285  Port 
Royal  Road,  Springfield,  VA  22161. 

(5  U.S.C.  552(a)} 

Dated  at  Silver  Spring,  Maryland  this  18th 
day  of  )une  1986. 

For  the  Nuclear  Regulatory  Commission. 

Robert  B.  Minoque, 

Director,  Office  of  Nuclear  Regulatory 

Research. 

[FR  Doc.  86-14373  Filed  6-24-86:  8:45  am] 

HLLNn  COOE  79SO-01-M 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series  together  with  a 
draft  of  the  associated  value/impact 
statement.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  methods 
acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

The  draft,  temporarily  identified  by  its 
task  number,  EE  405-4  (which  should  be 
mentioned  in  all  correspondence 
concerning  this  draft  guide),  is  proposed 
Revision  3  to  Regulatory  Guide  1.63  and 
is  entitled  "Electric  Penetration 
Assemblies  in  Containment  Structures 
for  Nuclear  Power  Plants."  The  guide  is 
being  developed  to  describe  a  method 
acceptable  to  the  NRC  staff  for 
complying  with  the  design,  construction, 
testing,  qualification,  installation,  and 
external  circuit  protection  of  electric 
penetration  assemblies  in  containment 
structures  of  nuclear  power  plants.  The 
guide  endorses,  with  one  exception, 
IEEE  Std  317-1983,  "IEEE  Standard  for 
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Electric  Penetration  Assemblies  in 
Containment  Structures  for  Nuclear 
Power  Generating  Stations." 

This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including  any 
implementation  schedule)  and  the  draft 
value/impact  statement.  Comments  on 
the  draft  value/impact  statement  should 
be  accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  may  also  be  delivered  to 
Room  4000.  Maryland  National  Bank 
Building.  7735  Old  Georgetown  Road, 
Bethesda,  Maryland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC  20555.  Comments  will 
be  most  helpful  if  received  by  August  25, 
1986. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of 
Technical  Information  and  Document 
Control.  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission     ■ 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland  this  19lh  day 
of  June  1986. 

For  the  Nuclear  Regulatory  Commission. 

Guy  A.  Arlotto, 

Director.  Division  of  Engineering  Technology 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  86-14375  Filed  6-24-86:  8:45  am) 
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Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

(Docket  No.  50-373] 

The  U.S.  Nuclear  Regulatory 
Co.mmission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
11  for  La  Salle  Unit  1,  issued  to 
Commonwealth  Edison  Company  (the 
licensee),  for  operation  of  the  La  Salle 
County  Station,  Unit  1  located  in  La 
Salle  County,  Illinois. 

The  proposed  amendment  would 
correct  the  La  Salle  Unit  1  Technical 
Specifications.  On  October  22, 1985,  as 
supplemented  on  March  21, 1986,  the 
licensee  transmitted  the  Unit  1,  Cycle  2 
Reload  package  which  was  approved  by 
the  staff  on  May  9, 1986.  The  licensee  in 
this  Cycle  2  Reload  submittal  reflected 
the  wrong  Rod  Block  Monitor  (RBM) 
setpoints  instead  of  the  corrected  values 
which  decreased  by  2%  as  a  result  of 
new  analyses  performed  for  the  Cycle  2 
Reload  for  both  the  dual  and  single  loop 
operation.  To  conform  to  the  new 
setpoints,  the  licensee  submitted  an 
amendment  request  on  June  10, 1986,  to 
incorporate  the  corrected  setpoints  in 
Table  3.3.6-2  of  the  Technical 
Specifications.  In  addition,  an 
administrative  change  is  requested  to 
correct  a  typographical  error.  The 
Thermal  Hydraulic  Stability 
Specification  on  Index  page  VI  does  not 
exist  and  is  being  deleted.  In  the  Cycle  2 
Reload,  the  stability  requirements  are 
incorporated  into  the  Technical 
Specification  3.4.1.1-1.  The  licensee 
inadvertently  made  a  typographical 
error  in  not  deleting  the  change  in  the 
Index  on  page  VI.  This  amendment 
request  addresses  this  deletion  from 
page  VI  of  the  Index. 

Before  the  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  is  provided 
below. 

The  proposed  changes  do  not  affect 
reactor  operations  or  accident  analyses 
and  have  no  radiological  consequences. 
Therefore,  operation  in  accordance  with 
the  proposed  amendment  involved  no 
significant  hazards  consideration 
because  the  changes  will  not  (1)  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  it  corrects 
and  decreases  the  RBM  setpoints  for 
Unit  1  Cycle  2  reload;  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  amendment 
reflects  the  rod  withdrawal  already 
analyzed  for  Unit  1  Cycle  2  reload  in  the 
determination  of  the  minimum  critical 
power  ratio  operating  limits;  (3)  involve 
a  significant  reduction  in  the  margin  of 
safety  because  the  rod  withdrawal  is 
already  analyzed  for  Unit  1  Cycle  2 
reload  in  the  determination  of  the 
minimum  critical  power  ratio  operating 
limit.  Finally,  an  administrative  change 
to  correct  the  Index  page  to  be 
consistent  with  the  Technical 
Specifications  is  one  of  the  examples 
(example  (i))  of  amendments  not  likely 
to  involve  significant  hazards 
considerations  described  by  the 
Commission  in  the  Federal  Register 
notice  of  issuance  of  the  final  rule  10 
era  50.91  (44  ra  7751,  March  6, 1986). 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Records  Branch,  Division  of 
Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

By  July  25, 1986.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
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leave  to  iDtervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensiiig  Board,  desi^iated 

by  the  Commission  or  by  the  Chainsan 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/ or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shaU  set 
forth  with  particularity  the  interest  of 
the  petiboner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  wider  the  Act  to  be 
made  to  the  proceeding:  (2)  the  nature 
and  extent  of  the  petitioner's  property. 
financiaL  or  other  interest  in  the 
proceeding:  and  (3)  the  possible  effect  of 
any  order  which  may  be  entered  in  the 
proceeding  on  the  petitioner's  interest 
The  petition  should  also  identify  the 
specific  aspect(8)  of  the  subject  matter 
of  the  proceeding  as  to  which  petiticmer 
wishes  to  intervene.  Any  penon  who 
has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  the  petition  without 
requesting  leave  of  the  Board  up  to 
fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  die 
proceeding,  but  such  an  amended 
petition  most  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  fist  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  becrane 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportiinity  to 
participate  fully  in  the  conduct  of  the 
hearing,  induding  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  consideratioD  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  fawl  determinatioa  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  iastie  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 

If  the  final  determination  is  that  the 
amenchnent  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  ccxisider  all 
public  and  State  comments  received. 
Should  the  Conamission  take  this  action, 
it  wiU  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  US. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commision's  Public 
Document  Room.  1717  H  Street  NW. 
Washingtcm,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Conunision  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-«»0  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Elinor  G.  Adensam; 
petitioner's  name  and  telephone 
number  date  petiticm  was  mailed;  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  and  to  Nicholas 
Reynolds,  Esquire,  Bishop,  Liberman, 
Cook.  Purcell  and  Reynolds.  1200 
Seventeenth  Sti^et  NW.,  Washington. 
DC  20036,  attorney  for  the  hcensee. 


Nontimely  fibngs  of  petitkms  for  leave 
to  intervene,  aaaended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petitioner  has  made  a 

ttUUStdUUdi  snOWing  w>  gOCiu  Cau££  lOr 

the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(aI(lJ(iHv]  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commmission's  Public 
Document  Room  1717  H  Sti-eet  NW.. 
Washington.  DC  20555.  and  at  the  Local 
Pablic  Document  Room.  Public  Library 
of  Illinois  Valley  Community  College. 
Rural  Route  No.  1,  Ogelsby,  Illinois 
61348. 

Dated  at  Bethesda,  Maryland,  this  19  day 
of  )une  1S86. 

For  the  Pioclear  Regulatory  ComaiiMion. 
Elinor  G.  AtWasam, 

Director.  BWR  Protect  DirectoratB  No.  9 
Division  ofB  WR  Liceaaing. 
[FR  Doc.  86-14374  Filed  6-24-86;  8:45  am) 
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(Dodcat  Noa.  SO-M  and  50-1631 

GA  Technologies,  Imx;  Receipt  of 
Application  for  Approval  of  Transfer  of 
Control  of  Licenses 

The  U.&  Nuclear  Regulatory 
Commission  (the  Commission)  hereby 
gives  notice,  pursuant  to  10  CFR  50.80(c), 
of  receipt  of  an  appKcation,  dated  May 
7. 1988,  from  General  Atomic 
Technologies  Corporation  (GATC).  for 
C(Mnmission  approval  of  the  transfer  of 
control  of  GA  Technologies,  bic.  (GA)  to 
GATC.  GA  is  presently  the  holder  of 
licenses  issued  by  the  Commission, 
including  Facility  License  No.  T-38  and 
Facility  License  No.  R-C7,  for  a  TRIGA 
MARK  I  non-power  reactor  and  TRIGA 
MARK  F  non-power  reactor, 
respectively.  GATC  is  incorporated 
under  the  laws  of  the  State  of  Wyoming. 
GA  is  currently  a  wholly-owned 
subsidiary  of  Chevron  U.SA.,  which  is  a 
wholly-owned  subsidiary  of  Chevron 
Corporation. 

Prior  to  approving  an  application  for 
ti-ansfer  of  control  of  the  above  facility 
licenses,  the  Conunission  will  determine 
whether  (1)  the  proposed  transferee  Is 
qualified  to  be  the  holder  of  the  licenses, 
and  (2)  whether  such  transfer  of  control 
is  otherwise  consistent  with  applicable 
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provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission. 

For  fiu-ther  details  with  respect  to  the 
subject  application,  see  the  application 
of  GATC  under  the  above-cited  docket 
numbers,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Sti-eet  NW.. 
Washington,  DC. 

Dated  at  Bethesda,  Maryland  this  leth  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Conunission. 
Herbert  N.  Berkow. 
Director.  Standardization  and  Special 
Projects  Directorate.  Division  ofPWR 
Licensing-B.  NRR. 
[FR  Doc.  88-14372  Filed  6-24-86:  8:45  am] 

BILUNG  COOe  7S«M>1-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

aoency:  Office  of  Personnel 

Management. 

action:  Notice. 


summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A.  B. 
and  C  in  the  excepted  serivce.  as 
required  by  civil  service  rule  VI, 
Exceptions  form  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Spencer,  (202)  632-6817. 
SUPPLEMENT ARY  INFORMATION:  The 
Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  May  23, 1986,  (51  FR  18986). 
Individual  authorities  established  or 
revoked  under  Schedule  A.  B.  or  C 
between  May  1. 1986.  and  May  30. 1986. 
appear  in  a  listing  below.  Future  notices 
will  be  pubished  on  the  fourth  Tuesday 
of  each  month,  or  as  soon  as  possible 
therefter.  A  consolidated  listing  of  all 
authorities  will  be  published  as  of  June 
30  of  each  year. 

Schedule  A 

No  Schedule  A  exceptions  were 
established  during  May.  However, 
coverage  of  the  following  exception  was 
expanded: 

Department  of  Agricutlure 

Schedule  A  excepted  appointing 
authority  for  part-time,  intermittent,  and 
seasonal  commodity  graders  and  related 
personnel  is  amended  to  permit  meat 
acceptance  specialists  to  be  employed 
on  a  full-time  basis  for  work  required  by 
the  Food  Security  Act  of  1985.  The 


authority  for  excepted  appointments  of 
full-time  meat  acceptance  speciahsts 
applies  only  to  positions  engaged  in 
work  required  by  the  Food  Secrutiy  Act 
and  will  be  in  effect  thorugh  December 
31. 1987. 

Department  of  Justice 

Schedule  A  excepted  appointing 
authority  for  temporary  field 
representatives  employed  by  the 
Community  Relations  Service  was 
revoked  because  it  is  no  longer  neeeded. 
Effective  May  26, 1988. 

Schedule  A  excepted  appointing 
authority  for  intermittent  employment  of 
guards  by  the  U.S.  Marshals  Service  was 
revoked  because  it  is  no  longer  needed. 
Effective  May  27. 1986. 

Department  of  the  Treasury 

Schedule  A  excepted  appointing 
authority  for  intermittent  laborers  in  the 
U.S.  Customs  Service  was  revoked 
because  it  is  no  longer  used.  Effective 
May  27. 1986. 

Schedule  B 

The  following  exception  is 
established: 

Federal  Home  Loan  Bank  Board 

Up  to  287  positions  at  GS-15  and 
below  engaged  in  exploring  methods  to 
promote  stability  in  the  thrift  industry, 
restore  the  industry  to  profitability,  and 
protect  individual  savers.  (This 
exception  incorporates  73  positions 
previously  placed  in  Schedule  B.)  No 
new  appointments  may  be  made  under 
this  authority  after  September  30, 1988. 
Effective  May  21. 1986. 

Schedule  C 

Department  of  Agriculture 

One  Confidential  Assistant  to  the 
Secretary.  Effective  May  12, 1986. 

One  Staff  Assistant  to  the  Secretary. 
Effective  May  16, 1988. 

One  Private  Secretary  to  the 
Adminstrator,  Rural  Electrification 
Administration.  Effective  May  23. 1986. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs.  Effective  May  30. 
1986. 

On  Confidential  Assistant  to  the 
Administi-ator.  Foreign  Agricultural 
Service.  Effective  May  30. 1986. 

Department  of  Commerce 

One  Confidential  Assistant  to  the 
Under  Secretary  for  International  Trade. 
Effective  May  6. 1986. 

One  Congressional  Liaison  Officer  to 
the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  May  7. 1986. 


One  Private  Secretary  to  the  Deputy 
General  Counsel.  Effective  May  16. 1986. 

One  Confidential  Assistant  to  the 
Special  Assistant  to  the  Secretary. 
Effective  May  27, 1986. 

One  Deputy  Assistant  Secretary  for 
Domestic  Operations.  International 
Trade  Administration.  Effective  May  30. 
1986. 

Department  of  Education 

One  Special  Assistant  to  the  Director. 
Intergovernmental  Affairs  Staff 
Effective  May  2, 1986. 

One  Special  Assistant  to  the  Director, 
Legislative  Liaison  Staff.  Effective  May 
2, 1986. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Postsecondary  Education. 
Effective  May  8, 1986. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Civil  Rights. 
Effective  May  13, 1986. 

One  Personal  Assistant  to  the  Special 
Assistant  to  the  Secretary.  Effective 
May  22, 1986. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Civil  Rights. 
Effective  May  30. 1986. 

Department  of  Energy 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  International  Affairs  and 
Energy  Emergencies.  Effective  May  12. 
1986. 

One  Secretary^Confidential 
Assistant)  to  the  Deputy  Secretary. 
Effective  May  23, 1986. 

Department  of  Health  and  Human 
Services 

One  Director.  Office  of 
Intergovernmental  Affairs  to  the 
Associate  Administrator  for  External 
Affairs.  Health  Care  Financing 
Administration.  Effective  May  16. 1986. 

One  Special  Assistant  to  the 
Associate  Commissioner, 
Administration  for  Children,  Youth  and 
Families.  Human  Development  Services. 
Effective  May  20. 1986. 

One  Special  Assistant  to  the 
Executive  Assistant  to  the  Secretary. 
Effective  May  23. 1986. 

Department  of  Housing  and  Urban 
Development 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development  Effective 
May  30. 1986. 

Department  of  Interior 

One  Special  Assistant  to  the 
Commissioner.  Bureau  of  Reclamation. 
Effective  May  2. 1986. 
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One  Special  Assistant  to  the  Director, 
Bureau  of  Land  Management  Effective 
May  12. 1986. 

One  Director.  Management  Analysis 
Staff,  to  the  Assistant  Secretary  for 
Policy,  Budget  and  Administration. 
Effective  May  15, 1988. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Indian  Affairs.  Effective 
May  30. 1986. 

Department  of  Justice 

One  Assistant  Director,  Office  of 
Liaison  Services,  to  the  Director. 
Effective  May  12. 1986. 

One  Staff  Assistant  to  the  Assistant 
Attorney  Genera).  Antitrust  Division. 
Effective  May  28, 1986. 

Department  of  Labor 

One  Associate  Under  Secretary  to  the 
Under  Secretary.  Effective  May  1. 1986. 

Department  of  Navy 

One  Private  Secretary  to  the  Assistant 
Secretary  of  the  Navy  (Financial 
Management).  Effective  May  9, 1986. 

Department  of  Transportation 

One  Staff  Assistant  to  the  Deputy 
Secretary.  Effective  May  9, 1986. 

One  Receptionist  to  the  Deputy 
Secretary.  Effective  May  9, 198a 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
Affairs.  Effective  May  9. 1988. 

Department  of  Treasury 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Legislative  Affairs. 
Effective  May  9, 1986. 

One  Legislative  Specialist  to  the 
Assistant  Secretary  for  Legislative 
Affairs.  Effective  May  12, 1986. 

One  Staff  Assistant  to  the  Assistant 
Secretary.  Enforcement  and  Operations. 
Effective  May  21, 1986. 

Action 

One  Staff  Assistant  to  the  Associate 
Director,  Office  of  Legislative,  Public 
and  Intergovernmental  Affairs.  Effective 
May  28, 1986. 

Agency  for  International  Development 

One  Special  Assistant  to  the  Director, 
Office  of  Private  and  Voluntary 
Cooperation.  Effective  May  5, 1986. 

One  Special  Assistant  to  the  Deputy 
Assistant  Administrator  for  External 
Affairs.  Effective  May  9, 1986. 

One  Special  Assistant  to  the  Assistant 
Administrator  for  Private  Enterprise. 
Effective  May  9, 1966. 

One  Special  Assistant  to  the  Director 
of  Policy  Development  and  Program 
Review.  Effective  May  20, 1986. 

One  Special  Assistant  to  the  Assistant 
Administrator.  Bureau  for  Africa. 
Effective  May  23, 1986. 


Commissimi  on  Civil  Rights 

One  Special  Assistant  to  a 
Commissioner.  Effective  May  6, 1988. 

Ctmaumer  Product  Safety  Commission 

One  Staff  Assistant  to  a 
Commissioner.  Effective  May  6, 1966. 

General  Services  Administration 

One  Confrdential  Assistant  to  the 
Regional  Administrator.  Effective  May 
12,1986. 

National  Endowment  for  the  Humanities 

One  Secretary  to  the  Chairman. 
Effective  May  29, 1986. 

National  Labor  Relations  Board 

One  Confidential  Assistant  to  a  Board 
Member.  Effective  May  22. 1986. 

Office  of  Management  and  Budget 

One  Secretary  to  the  Director. 
Effective  May  13, 1966. 

One  Secretary  to  the  Director. 
Effective  May  22, 1986. 

Office  of  Personnel  Management 

One  Special  Assistant  to  the 
Counselor  to  the  Director.  Effective  May 
6,1986. 

One  Confidential  Assistant  to  the 
Director.  Effective  May  6, 1966. 

One  Special  Assistant  to  the  Director, 
Offfce  of  Congressional  Relations. 
Effective  May  22, 1986. 

Securities  and  Exchange  Commission 

One  Secretary  (StenoJ  to  the  Director, 
Investment  Management  Effective  May 
2,1986. 

One  Secretary  (Typing]  to  the 
Director,  Corporation  Finance.  Effective 
May  2, 1986. 

One  Executive  Aide  (Typing)  to  the 
Executive  Assistant  to  the  Chairman. 
Effective  May  Za  19e& 

Small  Business  Administration 

One  Director  of  Women's  Business 
Ownership,  to  the  Associate 
Administrator  for  Business 
Development  Effective  May  28. 1986. 

One  Special  Assistant  to  the  Ehrector, 
Intergovernmental  and  Regional  Affairs. 
Effective  May  23, 1986. 

One  Special  Assistant  to  the  Assistant 
Administrator  for  Pubhc 
Communications.  Effective  May  30. 198a 

United  States  Tax  Court 

Two  Trial  Clerks  to  a  Judge.  Effective 
May  13. 198a 

i/.S.  Information  Agency 

One  Special  Assistant  (Congressional 
Relations)  to  the  Director.  Television 
and  Film  Service.  Effective  May  20. 1986. 


Veterans  Administration 

One  Confidential  Assistant  to  thp 
Administrator.  Effective  May  9. 198a 

One  Confidential  Assistant  to  the 
Administrator.  Effective  May  13, 1986. 

U.S.  O^ice  of  Personnel  Management 

Constaoc*  Homar. 

Director 

[FR  Doc  ae-M30e  Filed  6-24-W;  «:45  am) 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Production  Planr>ing  Advisory 
Committee;  Meeting 

agency:  The  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council  (Northwest  Power  Planning 

Council). 

ACnON:  Notice  of  meeting. 

status:  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  its  Production 
Planning  Advisory  Committee  to  be  held 
pursuant  to  the  Federal  Advisory 
Committee  Act  5  U.S.C.  Appendix  L  1- 
4.  Activities  will  include: 

•  Research  issue  paper  discussion 

•  Discussion  of  sahnon  and  steelbead 
planning  issue  paper  and  genetics 
considerations 

•  Columbia  River  Basin  fishery  planning 
model 

•  Other 

•  Public  comment 

DATE  Jnly  1, 19ea  9-.d0  ajn.. 

AOOMCSS:  Tlie  meeting  will  be  held  hi 

room  171  of  the  International  Trade 

Center  at  SeaTac  Airport. 

FOR  FURTHER  INFORMATION  CONTACT 

Ron  Eggers,  503-222-5161. 

Edward  Sheets, 

Executive  Director. 

(FR  Doc.  86-14343  Filed  6-24-«6;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[Application  No.  05/05-0205] 

Ozanam  Capital  Co.— I;  Appllcatfon  for 
a  Small  Business  Investment  Coni(>any 
License 

An  application  for  a  license  to  operate 
a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  195a  as 
amended  (15  U.S.C.  661.  et  seq.)  has 
been  filed  by  Ozanam  Capital 
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Company— L  (Applicant).  4711  Golf 
Road,  Suits  70a  Skokie.  Olinois  60Q7a 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  13  CFR  107.102  (1986). 

The  general  partner  of  the  Applicant 
is  Ozanam  Venture  PfU'tners,  4711  Golf 
Road,  Suite  706,  Skokie.  Illinios  6007a 
whose  individual  general  partners  are  as 
follows: 
Name: 
Janis  L  Mullin.  2725  Alison  Lane, 

Wilmette.  Illinois  60091 
Adam  E.  Robins.  3631  North  Pine  Grove 
Avenue,  Chicago,  Illinois  60613 
It  is  the  intent  to  offer  limited 
partnership  interests  in  the  Applicant 
through  a  private  offering. 

The  Applicant  an  Illinois  limited 
partnership,  will  begin  operations  with 
$2,400,000  in  partnership  capital  The 
Applicant  will  conduct  its  acdvities 
primarily  in  the  State  of  Illinois  but  will 
consider  investments  in  business  in 
other  areas  in  the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management  and  the  probability  of 
successful  operations  of  the  company 
under  their  management  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  of  1985,  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment 
Small  Business  Administration.  1441  "L" 
St.,  NW.,  Washington,  DC  20416. 

A  copy  of  this  notice  shall  be 
pubUshed  in  a  newspaper  of  general 
circulation  in  Skokie.  Illinois. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  )une  la  1B88. 
RobeH  G.  Lineberry, 
Deputy  Associate  Administrator  for 
Investment 

(FR  Doc.  86-14278  Filed  6-24-88;  8:45  am) 
BOiJNO  CODE  aazs-ot-n 


investment  compckny  under  the  Sraall 
Business  Investment  Act  of  195a  as 
amended,  (the  Act).  PFI  was  licensed  by 
the  Small  Business  Administration  on 
April  1, 1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  revocation 
was  effective  June  13,  ISSa  and 
accordingly,  all  rights,  privileges  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  59.011.  Small  Business 
Investment  Companies). 

Dated:  )une  la  1986. 
Robert  C.  Linsbecty. 
Deputy-Associate  Administrator  for 
Investment 
[FR  Doc  86-14260  Piled  8-24-8e(  8:45  am) 
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lAppUestton  No.  09/09-0372] 

Wilbur  Venture  Capttal  Corp.; 
Application  for  License  To  Operate  as 
a  SmaH  Business  Investment  Company 
(SBIC) 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Rules  and  Regulations 
(13  CFR  107.102  (1986))  by  Wilbur 
Venture  Capital  Corp.,  9271  East  Sbcth 
Street  Tucson,  Arizona  85710  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958 
(the  Act),  as  amended  (15  U.S.C.  et  seq.). 

The  proposed  officers,  directors  and 
shareholders  are: 


(License  Na  04/04-5214] 

Progressive  Funding,  Inc.;  License 
Revocation 

Notice  is  hereby  given  that 
Progressive  Funding.  Inc.  (PFI)  920  South 
Ocean  Boulevard.  Palm  Beach,  Florida 
33480  has  had  its  license  revoked  and  no 
longer  operates  as  a  small  business 


Name  and  addreM 


Jeny  F  Wliur.  *..  n»e 
Four  Rantfi.  P.O.  Boi 
340.  Dragoon.  AZ  85609 

Thomas  W.  SOtmb.  #2 
Rwer  Bluf)  Road.  Loin- 
villa.  KY  40207. 

OiNar  Van  Hoesan,  9271  E. 
6«t  Snat  Tucwn.  AZ 
85710 

J.F.  Wfflbur  m.  PO.  Bo« 
388.  Sononila.  AZ  85836 

WiRwr  Invastmant  Fund. 
P.O.  Bob  340.  Ongoon. 
AZB560S. 


TMe  or  raWtonahip 


Sac  Traasurar- 


□kactor. 


Shveholder.. 


The  Beneficial  holders  of  the  voting 
securities  of  the  Wilbur  Investment 
Fund  are  as  follows: 


*,  9.O.  to*  MO,  Tacaen.  AZ 


Jarry  F. 

86710 

Vbgk*  S.  Wflbor.  P.O.   Bo  340.   Tocaon.  AZ 

86710 


Nal  Aan  WSwr  AmoM  S271  E.  aoi  SL.  Taeioa, 
AZ  85710    — _ - 

Cats!  Socns  Wftfttf  Sara*.  5108  0«9rtan  ^* 
Weal  Fan  Worth.  TY  TSIOO. 


J.  F.  WiOv  m.  P.O  Bon  388,  SononHa.  AZ  89638 
Martw  Jaatt  fMbur  MoodnA  2368   Vo*Moaa 

.  AK  72701 
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The  /VppUcant  will  begin  c^wrations 
with  a  capitabzation  of  $1^)00,000  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  q\ialified  small 
business  concerns. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment  Small  Business 
Administi^tion,  1441  "L"  Street  NW, 
Washington.  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
cireulation  in  Tucson.  Arizona. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  June  la  1988. 
Robert  C.  Unebeny, 
Deputy  Associate  Administrator  for 
Investment 
(FR  Doc.  86-14279  Filed  5-24-86;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  for  an  All-Cargo  Air 
Service  Certificate 

In  accordance  with  Part  291  (14  CFR 
291)  of  the  Department's  Economic 
Regulations,  notice  is  hereby  given  that 
the  Department  of  Transportation  has 
received  an  application.  Docket  43829, 
from  Sundance  Airlines,  Inc.,  18190 
Edison  Avenue,  Spirit  of  St.  Louis 
/Virport  St  Louis,  Missouri  63017,  for  an 
all-cargo  air  service  certificate  to 
provide  domestic  cargo  transportation. 
Under  the  provisions  of  S  291.12(c)  of 
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Part  291,  interested  persons  may  file  an 
answer  in  opposition  to  this  application 
within  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  An  executed  original  and  six 
copies  of  such  answer  shall  be 
addressed  to  the  Documentary  Services 
Division.  Department  of  Transportation. 
Washington.  DC  20590.  It  shall  set  forth 
in  detail  the  reason  for  the  position 
taken  and  must  relate  to  the  fitness, 
willingness,  or  abiUty  of  the  applicant  to 
provide  all-cargo  air  service  or  to 
comply  with  the  Act  or  the  Department's 
orders  and  regulations.  The  answer  shall 
be  served  upon  the  applicant  and  state 
the  date  of  such  service. 
Paul  L  Graich. 

Director.  Off  ice  of  Aviation  Operations. 
(FR  Doc.  86-14311  Filed  6-24-86;  8:45  am] 
■ILUNa  CODE  4aio-«a-M 


Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Executive 
Committee  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Avisory  Committee  Act  (Pub.  L 
92-463;  5  U.S.C.  App.  I)  notice  is  hereby 
given  of  a  meeting  of  the  RTCA 
Executive  Committee  to  be  held  on  July 
18, 1986,  in  the  RTCA  Conference  Room, 
One  McPherson  Square,  1425  K  Street. 
NW..  Suite  50a  Washington,  DC. 
commencing  at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Opening 
Remarks  and  Introductions;  (2) 
Approval  of  Minutes  of  the  Meeting 
Held  on  May  18, 1986;  (3)  Executive 
Director's  Report;  (4)  Special  Committee 
Activities  Report  for  May  and  June  1988; 
(5)  Mid-Year  Review  of  the  RTCA  1986 
Budget;  (6)  Consideration  of  Proposals  to 
Estabhsh  New  Special  Committees;  (7) 
Consideration  for  Approval  of  Special 
Committee  153  Report  on  the  Minimum 
Operational  Performance  Standard  for 
Airborne  ILS  Glide  Slope  Receiving 
Equipment;  and  (8)  Other  Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW.,  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 


written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  June  la  1966. 
Wendte  F.  Chapman. 
Designated  Officer. 
[FR  Doc.  86-14260  Filed  6-24-86;  8:45  am] 
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Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Commlttes  150— Minimum  System 
Performance  Standards  for  Vsrtical 
Separation  above  night  Level  290; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  150  on  Minimum 
System  Performance  Standards  for 
Vertical  Separation  above  Flight  Level 
290  to  be  held  on  July  23-25, 1986,  in  the 
RTCA  Conference  Room,  One 
McPherson  Seuare,  1425  K  Street,  NW.. 
Suite  500,  Washington,  DC.  commencing 
at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  Introductory 
Remarks;  (2)  Approval  of  Minutes  of  the 
Twelfth  Meeting  Held  on  March  18-20. 
1986;  (3)  Report  of  Working  Group 
Activities:  (4)  Data  Collection  Updates; 
(5)  Review  Input  Criteria  for  the 
Modelling;  (6)  Resolution  of 
Correspondence  Error  and  Definition  of 
Assigned  Altitude  Deviation;  (7) 
Monitoring  and  Performance  Assurance; 
(8)  Further  Development  of  the  Minimum 
System  Performance  Standard;  (9) 
Schedule  Review;  (10)  Other  Business; 
and  (11)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square, 
1425  K  Street,  NW.,  Suite  500, 
Washington,  D.C.  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  conrniittee  at 
any  time. 

Issued  in  Washington,  DC.  on  June  la  1986. 
Wendi«  F.  Chapman, 
Designated  Officer. 

[FR  Doc  86-14259  Filed  6-24-88;  8:45  am] 
MLUM  COM  4110- ta-ll 


Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  155— User  Requirements 
for  Future  Communications, 
Navigation  and  Surveilance  Systems, 
Including  Space  Technology 
Applications;  Meeting 

Piu^uanl  to  section  10(a]  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Conunittee  155  of  User 
Requirements  for  Future 
Communications,  Navigation  and 
Surveillance  Systems,  Including  Space 
Technology  Applications  to  be  held  on 
July  22, 1986.  in  Conference  Rooms  7A/ 
B/C,  Federal  Aviation  Administration 
headquarters,  800  Independence 
Avenue,  SW.,  Washington.  DC. 
commencing  at  9:30  ajn. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Opening  Remarks;  (2) 
Approval  of  Third  Meeting  Minutes 
(held  January  17, 1985);  (3)  Report  on 
Operations  Working  Group  Activities; 
(4)  Report  on  Technology  Working 
Group  Activities;  (5)  Report  on 
Transition/Economics  Working  Group 
Activitities;  (6)  Consideration  of  Third 
Draft  of  Committee  Report;  and  (7) 
Other  Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square, 
1425  K  Street.  NW..  Suite  500, 
Washington,  DC,  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  June  17, 1086. 
Wendie  F.  Cliapmaii, 
Designated  Officer. 
[FR  Doc.  86-14261  Filed  6-24-86:  8:45  am] 

BILLINQ  COOC  4S10-1»-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Cooper  Landing,  AK 

AQENCY:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  new 
Draft  Environmental  Impact  statement 
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and  Draft  4(f)  evaluation  (EIS/4f)  will  be 
prepared  for  the  proposed  highway 
project  in  the  Kenai  Peninsula  Borough. 
Alaska. 

FOR  FUftTHCR  INFOMMATION  CONTACT: 
Tom  Neunaber,  Field  Operations 
Engineer,  Federal  Highway 
Administration.  P.O.  Box  1648,  Juneau. 
Alaska  99801.  Telephone  (90?)  586-7428; 
Merlyn  L  Paine,  Central  liegion 
Environmental  Coordinator,  Alaska 
Department  of  Transportation  and 
Public  Facilities,  P.O.  Box  196900, 
Anchorage,  Alaska  99519-6900. 
Telephone  (907)  266-1508. 
8UPf>l£M£NTARV  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Alaska 
Department  of  Transportation  and 
Public  Facilities  (ADOT&Wl.  will 
prepare  a  new  Draft  Environmental 
Impact  Statement/Draft  4(f)  Evaulation 
on  a  proposal  to  improve  the  Sterling 
Highway  from  M.P.  37  to  M.P.  60  (Project 
RF-021-2(15)),  near  Cooper  Landing, 
Alaska,  in  the  Kenai  Peninsula  Borough. 
The  proposed  improvement  would 
involve  the  reconstruction  of  the 
existing  Sterling  Highway  between 
Skilak  Lake  Road  and  the  junction  with 
the  Seward  Highway,  a  distance  of 
about  23  miles.  An  eight  mile 
realignment  of  the  existing  facility  is 
currently  proposed  to  avoid  unstable 
slopes,  to  minimize  impacts  to  cultural 
resource  areas  and  to  eliminate  several 
new  bridges  over  the  Kenai  River.  The 
proposed  realignment  would  be  located 
between  M.P.  55  just  south  of 
Sportsman's  Lodge  and  M.P.  46  near  the 
Broadview  Guard  station.  Two  routes 
are  being  evaluated  for  this  realignment 
that  follow  a  natural  "bench"  along  the 
mountain  north  of  and  parallel  to  the 
Kenai  River.  Both  routes  would  cross 
Resurrection  Trail  and  the  Kenai 
National  Wildlife  Refuge. 

The  existing  highway  is  the  only 
overland  transportation  route  through 
the  Kenai  Mountains  to  the  western  and 
southern  Kenai  Peninsula.  Originally 
constructed  in  the  early  1950's,  this 
narrow,  winding  road  does  not  meet 
ciurent  standings  for  width  and 
alignment.  Present  and  future  traffic 
demands  as  well  aS  pubhc  safety  needs 
deem  this  project  necessary. 

Alternatives  under  consideration 
include  (1)  taking  no  action  (no-build). 
(2)  reconstruction  on  the  existing 
alignment,  and  (3)  the  project  as 
currently  projjosed.  Because  of  the 
mountainous  terrain,  low  population 
density,  and  the  length  of  the  project 
other  modes  of  transportation  are  not 
considered  viable  alternatives. 

To  assure  that  issues  and  concerns 
presented  in  the  1982  draft  EIS  have  not 
significantly  changed,  a  public  and 


agency  scoping  meeting  will  be  held  in 
July  1988.  Comments  and  suggestions 
are  invited  from  all  interested  parties 
and  should  be  directed  to  ADOT&PF  at 
the  address  provided  above.  The  U.S. 
Army  Corps  of  Engineers;  U.S.  Forest 
Service;  U.S.  Rsh  and  Wildlife  Service; 
the  Alaska  Department  of  Fish  and 
Game;  and  the  Alaska  Department  of 
Natural  Resources.  Division  of  Parks 
have  been  requested  to  participate  as 
Cooperating  Agencies  in  accordance 
with  40  CFR  1501.6. 
(Catalog  of  Federal  Domestic  Aasistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.) 
Batry  F.  Morehead, 

Division  Administrator.  Federal  Highway 
Administration. 

(FR  Doc.  86-14290  Filed  6-24-86:  8:45  amj 
BiujNQ  ooatmw-a^ 

National  Highway  Traffic  Safety 

Administration 

[Docket  No.  iP86-07;  Notice  1] 

Wayne  Corp.;  Receipt  of  Petition  for 
Determination  of  Inconsequentiai 
Noncompliance 

Wayne  Corporation,  of  Richmond, 
Indiana,  has  petitioned  to  be  exempt 
from  the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C.  1381 
et  seq.)  for  an  apparent  noncompliance 
with  49  CFR  571.205,  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  205, 
Glazing  Materials,  on  the  basis  that  it  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  Notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^^ent  concerning  the 
merits  of  the  petition. 

FMVSS  No.  205  requires  prime  glazing 
manufacturers  to  certify  each  piece  of 
glazing  to  which  FMVSS  No.  205  applies 
is  designed  as  a  component  of  any 
specific  motor  vehicle  by  the  following 
markings: 

a.  The  symbol  "DOT"  and  the 
manufacturer's  code  mark  which  is 
assigned  by  the  National  Highway 
Traffic  Safety  Administration. 

b.  the  words  "American  National 
Standard"  or  the  characters  "AS" 
followed  by  a  nimfiber  which  designates 
the  item  of  glazing  in  accordance  with 
FMVSS  No.  205  and  ANSI  Z-2e,  and. 

c.  the  manufacturer's  glazing  model 
number. 

Size  and  legibility  requirements  are 
also  specified  in  FMVSS  No.  205  and 
ANSI  Z-26.  Location  of  the  certification 
mariung  is  not  specified,  and  the 


manufacturer  may  provide  additional 
infonnation  on  the  glazing,  if  desired. 

The  Petitioner  stated  that  between 
April  1, 1985.  and  March  14. 1986. 
approximately  2.324  Lifeguard  model 
buses  were  equipped  with  driver  side 
windows  which  were  not  marked  in 
accordance  with  section  6  of  49  CFR 
571.205. 

The  petitioner  also  stated  that 
between  July  1. 1985,  and  March  1. 1986. 
the  driver-side  windows  of 
approximately  223  Lifeguard  model 
buses  were  not  marked  in  accordance 
with  section  6  of  49  CFR  571.205.  The 
driver  side  windows  were  marked  in 
accordance  to  ANSI  Z97-1  (Safety 
Performance  Specifications  and 
Methods  of  Tests  for  Safety  Glazing 
Material  Used  in  Buildings).  Markings  in 
accordance  with  an  architectural  glazing 
code  are  not  consistent  with  maricings 
for  automotive  glazing,  as  specified  by 
FMVSS  No.  2Ca. 

A  summary  of  the  glazing  affected  is 
presented  in  the  following  table: 


Nun<Mro« 
Meguwd 

MaiWngactuMy 

Federal 
ntwKlwd 

moM 

Location 

uaed  by  Wayne 

miriunQ 

butw 

Corporation 

2.324 

Oliver  dd* 

Fas  lenw 

«Mo««. 

AS-3    M3 

A&-2    U3 

DOT  296 

DOT  296. 

223 

Drtvwside 

Guardun 

unndow*. 

Charteton  Mich 
ANSI  Z971  1S84 

SOCC  933/18  V 
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leCRF  1201  II 
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BS6202  1981A 

The  Wayne  Corporation  reported  that 
both  the  Fas  Temp  Glass  and  the 
Guardian  Class  meet  all  other 
requirements  of  49  CFR  571.205.  Glazing 
Materials  and  ANSI  Z26.1,  Item  2. 

Thus,  although  the  windows  are 
marked  AS-3,  petitioner  claims  that  the 
glazing  in  all  other  respects  complies 
with  the  requirement  of  Item  AS-2 
glazing  which  is  permitted  for  these 
locations. 

The  main  differences  between  these 
two  items  of  glazing  is  that  Item  AS-3 
tempered  glass  is  not  required  to  be 
abrasion  resistant,  nor  is  a  minimum 
level  of  light  transmission  required 
because  the  glazing  is  permitted  only  in 
locations  which  are  not  requisite  for 
driver  visibility.  Item  AS-2  glazing  is 
permitted  for  use  in  locations 
immediately  adjacent  to  the  driver, 
whereas  Item  AS-3  glazing  is  not. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Wayne 
Corporation  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 


23180 


Federal  Register  /  Vol.  51.  No.  122  /  Wednesday.  June  25.  1986  /  Notices 


23181 


Section,  National  Highway  Traffic 
Safety  Administration.  Room  5109.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  Hve  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  July  25. 1986. 

(Sec  102.  Pub.  L.  93-I9Z  88  Stat.  1470  (16 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  S01.8) 

Issued  on  June  20, 1986. 
Bairy  Febice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  88-14380  Filed  6-24-86;  8:46  amj 
MUJNO  COOC  «1«-S»-II 


DEPARTMENT  OF  THE  TREASURY 

Office  of  th«  Secretary 

[Supptemtnt  to  Department  Circular— 
PubHc  Debt  S«rl««— Mo.  21-86} 

Treasury  Notes,  Series  AB-1988 

Washington,  ]une  19.  1986. 

The  Secretary  announced  on  June  18. 
1986,  that  the  interest  rate  on  the  notes 
designated  Series  AB-1988.  described  in 
Department  Circular— Public  Debt 
Series— No.  21-86  dated  June  12. 1986. 
will  be  7  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  7  percent 
per  annum. 
John  A.  Kikoyne, 
Acting  Fiscal  Assistant  Secretary. 
(FR  Doc.  86-14332  Filed  6-24-86;  8:45  am] 
MLUNQ  COOC  4t1ft-«»-« 


Sunshine  Act  Meetings 


Ttiis  section  of  ttie  FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L.  94-409)  5  U.S.C.  552b(e)(3). 
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Commodity  Futures  Trading  Commis- 
sion   1-^ 

Federal  Reserve  System 5 

Postal  Service 6,  7 

Tennessee  Valley  Authority 8 
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COMMOOITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m..  July  3. 1986. 

PLACE:  2033  K  St..  NW.,  Washington. 
DC,  8th  Floor  Conference  Room. 

STATUS:  CLOSED. 

MATTERS  TO  BE  CONSIDERED:  Market 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
}ean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  88-14388  Filed  6-23-86;  8:58  am] 

BIIXINQ  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  July  11, 1986. 
place:  2033  K  St.,  NW..  Washington. 
DC,  8th  Floor  Conference  Room. 

status:  CLOSED. 

MATTERS  TO  BE  CONSIDERED:  Market 
Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  88-14389  Filed  6-23-86;  8:56  am) 

BILUNO  CODE  SSSI-OI-M 


coMMOorrv  futures  trading 

COMMISSION 

time  and  date:  11:00  a.m..  July  18. 1986. 
place:  2033  K  St..  NW.,  Washington. 
DC,  8th  Floor  Conference  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 

Surveillance  Matters. 
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CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Cammission. 

[FR  Doc.  86-14390  Filed  6-23-86;  8:56  am) 

BILLING  CODE  6351-01-M 


commodity  futures  trading 
commission 

TIME  AND  date:  11:00  a.m.,  July  25, 1986. 

PLACE:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Conference  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Market 
Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

)ean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  86-14391  Filed  6-23-86;  8:56  am] 

BILUNG  CODE  6351-01-M 


POSTAL  SERVICE 

(Board  of  Governors) 
Amendment  to  Notice  of  Meeting 

"FEDERAL  REGISTER"  CrTATION  OF 
PREVIOUS  ANNOUNCEMENr  51  FR  22164. 
June  18, 1986. 

PREVIOUSLY  ANNOUNCED  DATE  OF 

MEETING:  June  25. 1986. 

CHANGE:  The  place  of  the  meeting  is 
changed  from  Denver,  Colorado,  to  U.S. 
Postal  Service  headquarters.  475 
L'Enfant  Plaza,  SW.,  Washington,  DC. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  David  F.  Harris,  (202)  268- 

4800. 

David  F.  Harris, 

Secretary. 

Paul ).  Kemp, 

Alternate  Liaison  Officer  for  the  U.S.  Postal 

Service. 

(FR  Doc.  86-14466  Filed  6-23-86;  2:45  pmj 

BILUNG  CODE  7710-12-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  11:00  a.m.,  Monday,  June 

30.  1986. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  ]une  20. 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-14386  Filed  6-20-86:  5:10  pm) 
BHXM6  COOC  UIO-OI-M 


POSTAL  SERVICE 

(Board  of  Governors) 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b).  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  8:30 
a.m.  on  Tuesday,  July  8, 1986,  in  the 
Benjamin  Franklin  Room.  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
Plaza,  SW.,  Washington,  DC.  The 
meeting  is  open  to  the  public.  The  Board 
expects  to  discuss  the  matters  stated  in 
the  agenda  which  is  set  forth  below. 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-^800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  July  7, 1986,  but  it 
will  consist  entirely  of  briefings  and  not 
open  to  the  public. 

Agenda 

Tuesday  Session 

July  a  1986-8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting.  June  2-3. 

1986. 

2.  Remarks  of  the  Postmaster  General. 

3.  Report  on  Operations  Support  Group 

Programs. 
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(Mr.  Coughlin.  Senior  Assistant  Postmaster 
General,  Operations  Group.) 

4.  Quarterly  Report  on  Financial 

Performance. 
(Mr.  Porras,  Assistant  Postmaster  General, 
Department  of  the  Controller.) 

5.  Capital  Investments: 

a.  Topeka,  Kansas,  General  Mail  Facility. 
(Mr.  Lee,  Regional  Postmaster  General, 
Central  Region.) 

u    11 I-  r»-_»-l  r\_»-  o....*...  o~*.*..«l 

Process  Units. 
(Mr.  Hunter.  Senior  Assistant  Postmaster 
General,  Management  Information  and 
Research  Technology.) 

6.  Tentative  agenda  for  August  4-5, 1986, 

meeting  in  San  Francisco,  California. 
David  F.  Harris, 
Secretary. 
fFR  Doc.  86-14467  Filed  6-23-86;  2:45  pm] 

BIUJNG  COOC  7710-12-«i 


TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1369] 

TIME  AND  date:  9:00  a.m.  (EDT).  June  27. 

1986. 

place:  TVA  West  Tower  Auditorium. 

400  West  Summit  Hill  Drive.  Knoxville. 

Tennessee. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
June  13, 1986. 

Action  Items 

Old  Business  Items 

1.  Supplement  to  personal  services  contract 
with  Management  Analysis  Company,  San 
Diego,  California,  Providing  for  Services  to 


TVA  in  Connection  with  the  Implementation 
of  the  Regulatory  Performance  Plan  for  the 
Browns  Ferry  Nuclear  Plant.  Requested  by 
the  Office  of  Nuclar  Power. 

New  Business  Items 

A — Budget  and  Financing 

Al.  Fiscal  year  1987  capital  budget 
fmanced  from  power  proceeds  and 
borrowings  (exclusive  of  nuclear  capital 
faciiities),  compnsing  expenditures  for 
ongoing  and  new  projects  during  the  fiscal 
year  and  the  estimated  total  project  cost  for 
those  projects. 
B — Purehase  Awards 

Bl.  Amendment  to  indefinite  quantity  term 
agreement  (84KJ3-663301-2)  with  Wang 
Laboratories,  Inc.  for  automated  office 
systems. 

Cl.  Renewal  power  contract  with 
Sweetwater,  Tennessee. 

C2.  Contract  No.  TV-64524A  between 
Georgia-Pacific  Corporation  and  TVA  for 
sale  of  by-product  gypsum  from  Paradise 
Steam  Plant. 

C3.  Supplement  to  Contract  No.  TV-50942A 
between  Electric  Power  Research  Institute 
and  TVA  covering  arrangements  for  a  test 
program  for  development  and  implementation 
of  the  Atmospheric  Fluidized  Bed 
Combustion  Pilot  Plant  Project. 

D — Personnel  Items 

Dl.  Supplement  to  personal  services 
contract  with  General  Physics  Corporation, 
Columbia,  Maryland,  for  engineering  and 
related  support  services  at  Browns  Ferry 
Nuclear  Plant,  requested  by  Office  of  Nuclear 
Power. 

D2.  Supplement  to  jjersonal  services 
contract  with  Gilbert/Commonwealth,  Inc., 
Reading,  Pennsylvania,  providing  for  the 
performance  of  general  engineering,  design, 
and  architectural  services,  requested  by 
Office  of  Nuclear  Power. 


D3.  Consulting  contract  with  Charles  F. 
Reeves  of  Belmont,  Massachusetts,  for 
consulting  services  in  the  broad  areas  of  civil, 
mechanical  and  construction  engineering 
with  emphasis  on  structures,  piping,  and 
equipment  response  to  earthquake  ground 
motion,  requested  by  the  Office  of  Nucler 
Power. 
E — Real  Property  Transactions 

State  Electric  Membership  Corporation  for 
location  of  its  new  substation  facility, 
affecting  a  3.84-acre  portion  of  the  Blue  Ridge 
Hydro  Plant  Property. 
E2.  Filing  of  condemnation  cases. 

F — Unclassified 

Fl.  Agreement  between  TVA  and  Northern 
States  Power  Company  covering 
arrangements  for  cooperation  on  a  cost- 
sharing  basis  in  a  manifold  assembly  testing 
program. 

F2.  Supplement  No.  4  to  Subagreement  No. 
1  under  the  technical  assistance  plan  and 
interagency  agreement  between  TVA  and 
U.S.  Department  of  Energy  (TV-68345A) 
providing  for  Phase  II  of  the  TVA  Weld 
Quality  Evaluation  for  Watts  Bar  Unit  I. 

CONTACT  PERSON  FOR  MORE 
information:  Craven  H.  Crowell,  Jr., 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-8000,  Knoxville,  Tennessee. 
Infonnation  is  also  available  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  June  20, 1986. 
W  J.  Willis, 
General  Manager. 

(FR  Doc.  86-14399  Filed  6-23-86;  9:43  am) 
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OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  Part  2200 

Rules  of  Procedure 

agency:  Occupational  Safety  and 
Health  Review  Commission. 
action:  rroposed  rule. 

SUMMARY:  This  document  proposes  a 
thorough  revision  of  the  procedural  rules 
for  adjudicative  proceedings  before  the 
Occupational  Safety  and  Health  Review 
Commission  and  its  Administrative  Law 
Judges.  The  Commission's  experience 
under  its  existing  procedural  rules, 
including  the  adjudication  of  various 
procedural  issues,  revealed  a  need  for  a 
comprehensive  review  of  those 
procedural  rules.  This  review  has  led  to 
numerous  proposed  changes  in  the 
procedural  rules,  including  the  codifi- 
cation of  rules  that  had  been  developed 
by  Commission  decisions  and  the 
modification  of  several  existing  rules  to 
remedy  recurring  procedural  problems. 
The  revised  regulations  will  allow  the 
parties  to  conduct  their  litigation  before 
the  Commission  with  greater  simplicity, 
speed  and  economy. 
DATE:  Comments  must  be  submitted  on 
or  before  July  10, 1986. 
ADDRESSES:  Comments  may  be  mailed 
to —  Earl  R.  Ohman,  Jr..  General 
Counsel,  Occupational  Safety  and 
Health  Review  Commission,  Room  402- 
A,  1825  K  Street,  NW..  Washington.  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Earl  R.  Ohman,  Jr.  at  (202)  634-4015. 
SUPPtfMENTARY  INFORMATION: 

Development  of  the  Proposed  Rules 

Adjudications  by  the  Occupational 
Safety  and  Health  Review  Commission 
and  its  Administrative  Law  Judges  are 
governed  by  the  regulations  published  at 
29  CFR  Part  2200— Rules  of  Procedure. 
Based  on  its  experience  under  these 
procedural  rules,  the  Commission 
concluded  that  significant  revisions  of 
the  rules  were  necessary  to  remedy 
several  problems  that  had  arisen. 
However,  instead  of  revising  the  rules 
on  a  piecemeal  basis,  the  Commission 
decided  to  undertake  a  thorough  and 
comprehensive  review  of  all  of  the  rules 
in  Part  2200.  The  proposed  revised  rules 
in  this  document  are  the  product  of  that 
comprehensive  review. 

The  Commission's  rules  have  not  been 
comprehensively  amended  since  they 
were  initially  adopted  in  1972.  Several 
changes,  including  some  significant 
revisions,  have  been  made  in  the  rules 
since  their  initial  promulgation,  but 


these  revisions  have  been  piecemeal. 
Not  since  1976  has  the  Commission 
looked  at  Part  2200  as  a  whole.  Although 
a  major  proposal  was  published  at  that 
time,  41  FR  26707-26716  (June  29, 1976), 
no  action  was  taken.  The  last  significant 
changes  in  the  rules  were  made  in  1979. 

In  view  of  these  and  other  factors 
indicating  a  need  for  a  thorough  review 
of  the  Commission's  mles,  the 
Commission's  Chairman,  E.  Ross 
Buckley,  appointed  a  committee  to  study 
the  rules  and  to  recommend  changes. 
The  committee  consisted  of  two  of  the 
Commission's  Administrative  Law 
Judges,  the  General  Counsel,  the  Deputy 
General  Counsel  and  the  Executive 
Secretary.  This  committee  developed  a 
comprehensive  set  of  recommendations, 
which  were  then  considered  and 
substantially  amended  by  the 
Commission  during  a  series  of  meetings 
opened  to  the  public  under  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b.  The  proposed  rules  set  forth 
in  this  document  were  developed 
through  this  deliberative  process. 

Definitioas 

Three  of  the  definitions  in  §  2200.1 
would  be  modified.  The  definition  of 
"Act"  in  paragraph  (a)  has  been  updated 
to  reflect  the  codification  of  the 
Occupational  Safety  and  Health  Act  in 
the  United  States  Code.  The  definition 
of  "affected  employee"  in  paragraph  (e) 
has  been  revised  to  reflect  current 
Commission  precedent  on  employee 
access.  Paragraph  (f)  (defining  "Judge") 
has  been  modified  to  reflect  the  change 
in  title  from  "hearing  examiner"  to 
"administrative  law  judge"  that 
Congress  made  in  the  Occupational 
Safety  and  Health  Act  in  197a 

In  addition,  a  new  definition  would  be 
included.  Proposed  paragraph  (n) 
(defining  "pleadings")  is  new.  It  has 
been  added  so  that  the  new  pleadings 
rules  can  use  the  word  "pleadings" 
instead  of  repeating  the  list  of  all 
pleadings  in  each  rule.  The  provision  is 
a  rough  analogue  of  Federal  Rule  of 
Civil  Procedure  (FRCP)  7(a).  It  also 
makes  clear  that,  as  in  federal  practice, 
a  motion  is  not  a  pleading.  See  2A 
"Moore's  Federal  Practice  "  \  7.05,  pp.  7- 
14  to  7-15  (1985). 

Scope  of  Rules  and  Related  Matters 

Paragraph  (c)  of  §  2200.2  would  be 
added  as  a  new  provision.  Paragraphs 
(a)  and  (b)  are  unchanged.  Paragraph  (c) 
is  a  general  admonition  that  is  based  on 
similar  provisions  in  the  FRCP,  many 
state  codes,  and  the  rules  of  many  other 
governmental  agencies.  The  language 
has  been  interpreted  as  implying  a 
desire  to  achieve  simplicity,  speed  and 
financial  economy  in  litigation.  It  is  a 


statement  of  general  policy  in  the  rules 
that  could  be  used  to  guide  the 
Commission  and  its  Judges  in  exercising 
their  discretion  under  other  provisions 
of  these  rules.  For  example,  it  could 
provide  guidance  in  ruling  on  such 
matters  as  discovery  requests  that  could 
be  quite  expensive  or  requests  that  are 
sought  over  a  long  period  of  time. 

Retained  Rules 

The  Commission  proposes  to  retain 
several  of  the  existing  rules  in  Subpart 
A  in  their  present  form.  These  are  the 
rules  published  at  S  §  2200.3.  2200.7, 
2200.9  and  2200.10. 

Computation  of  Time 

Under  the  proposal,  paragraph  (a)  of 
S  2200.4  would  not  be  changed. 
Paragraph  (b)  would  be  revised  to  make 
clear  that  the  rule  does  not  apply  to 
petitions  for  discretionary  review  and 
that  the  period  of  time  for  filing  a  PDR  is 
governed  by  proposed  §  2200.91(b).  The 
present  paragraph  (b)  makes  no 
exception  for  a  PDR.  Paragraph  (b)  has 
also  been  expanded  to  provide  that 
service  within  the  meaning  of  the  rule 
includes  issuance  of  documents  by  the 
Commission  or  Judge. 

Extensions  of  Tune 

It  is  proposed  that  §  2200.5  be 
completely  revised.  Several  comments 
were  received  from  the  Judges 
concerning  the  fact  that  the  present  rule 
does  not  expressly  permit  the  untimely 
filing  of  a  request  for  time  extension. 
The  present  rule  states  that  the  request 
for  extension  must  be  received  in 
advance  of  the  date  on  which  the 
document  is  due  to  be  filed.  The 
Commission  in  Carhar  Contracting  Co.. 
81  OSAHRC  4/F14.  9  BNA  OSHC  1237. 
1981  CCH  OSHD  \  25.133  (No.  80-3347. 
1981).  implicitly  endorsed  more 
flexibility  concerning  enlargements  of 
time  than  the  present  rule  permits. 

The  proposed  rule  expressly  provides 
that  an  extension  of  time  can  be  granted 
even  though  the  request  is  filed  after  the 
designated  time  for  filing  has  expired, 
provided  good  cause  for  the  delay  is 
shown.  The  proposed  rule  requires  that 
all  requests  for  extensions  be  made  by 
written  motion.  The  present  rule  does 
not  require  a  written  motion  and  many 
attorneys  practicing  before  the  Judges 
tend  to  conduct  their  motions'  practice 
by  telephone.  This  sometimes  leaves  an 
incomplete  record  and.  on  occasions,  the 
other  party  has  not  even  been  advised 
of  the  request.  A  written  motion 
eliminates  these  problems. 

The  proposed  revision  allows  the 
Judge  to  act  upon  the  motion  without 
waiting  for  the  expiration  of  the  ten-day 
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response  period  provided  by  proposed 
S  2200.40(c).  The  Commission  is  of  the 
view  that  there  is  no  reason  why  such 
motions  may  not  be  ruled  upon  during 
the  ten-day  response  period.  Motions  for 
extension  are  often  made  at  the  last 
possible  moment,  and  there  is  no  reason 
to  hold  a  ruling  in  abeyance  for  ten  days 
since  such  motions  do  not  affect  the 
merits  of  the  case. 

Record  Address 

It  is  proposed  that  $  2200.6  be  revised 
to  require  that  every  pleading  or 
document  contain  record  address 
information.  On  some  occasions,  the 
current  address  of  the  party  or  his 
representative  has  not  been  furnished 
and  this  has  caused  a  problem  in 
furnishing  notice  of  hearing  and  orders. 
Having  this  information  on  every 
pleading  or  document  would  assist  in 
determining  the  correct  address  if  a 
party  or  intervenor  failed  to  notify  the 
Commission  of  a  change. 

Fding 

The  Commission  proposes  to  make 
several  minor  revisions  in  §  2200.8. 
Under  the  present  paragraph  (a),  parties 
are  required  to  file  their  papers  with  the 
Judge  until  the  issuance  of  the  Judge's 
decision.  After  that  event,  the  parties 
must  file  their  papers  with  the  Executive 
Secretary.  Under  the  proposed 
paragraph  (a),  this  transition  occurs 
when  the  Judge's  report  is  docketed  with 
the  Commission  rather  than  when  the 
Judge's  decision  is  issued  to  the  parties. 
Similar  revisions  have  been  made 
throughout  the  proposed  rules  to  reflect 
the  Commission's  view  that  the  Judge 
retains  jurisdiction  over  the  case  until 
his  report  has  been  docketed  with  the 
Conunission.  See  proposed  S  2200.90. 

Paragraph  (b)  of  the  rule  would  not  be 
changed.  Paragraph  (c)  of  the  proposed 
rule  is  a  new  provision.  Past  experience 
has  revealed  that  parties  are  often 
unsure  as  to  how  many  copies  of 
documents  need  to  be  filed.  This  has 
resulted  in  needless  copies  of 
documents  being  filed  by  the  parties. 
The  rule  has  been  revised  to  make 
explicit  the  number  of  copies  to  be  filed 
before  the  Judge  and  the  Commission. 

Paragraph  (c)  of  the  present  rule  has 
been  revised  in  paragraph  (d)  of  the 
proposed  rule  to  reflect  that  petitions  for 
discretionary  review  are  filed  at  the 
time  of  their  receipt.  Under  the  present 
rule,  a  party  can  mail  its  petition  on  the 
last  day  of  the  30^ay  review  period 
with  the  result  that  it  legally  might  be 
"filed"  in  time  but  not  actually  be  before 
the  Commissioners  for  review.  The 
proposed  change  eliminates  this 
possibility  and  is  consistent  with  the 
proposed  change  in  i  2200.4. 


Trade  Secrets  and  Other  Confidential 
Information 

Under  the  proposal,  §  2200.11  would 
be  greatly  expanded.  The  present  rule 
does  not  specify  the  procedure  for 
obtaining  a  protective  order  for  trade 
secrets.  The  Commission's  experience  is 
that  parties  that  seek  protection  for 
alleged  trade  secrets  do  not  specifically 
identify  the  alleged  trade  secrets,  and 
that  neither  the  proponents  nor  the 
opponents  of  a  protective  order  support 
their  positions  with  evidence.  The 
proposed  rule  codifies  much  of  the 
Commission's  case  law  on  the  procedure 
for  obtaining  a  protective  order,  which  is 
akin  to  the  procedure  for  obtaining  a 
summary  judgment.  See  Owens-Illinois, 
Inc..  78  OSAHRC  105/C8.  6  BNA  OSHC 
2162,  2168-2169. 1978  CCH  OSHD 
\  23.218,  p.  29,073  (No.  77-648, 1978).  It 
adds  a  provision  permitting  the  record  to 
be  temporarily  sealed.  Like  the  present 
rule,  the  proposed  rule  uses  the  term 
"person"  raUier  than  "party"  to  describe 
who  may  apply  for  a  protective  order. 

Under  the  proposed  rule,  the  Judge 
must,  in  ail  cases,  pass  on  the  merits  of 
the  trade  secrets  claim.  Owens-Illinois. 
Inc.,  implies  that  a  protective  order 
should  be  entered  where  the  Secretary 
does  not  interpose  an  objection.  The 
Secretary  in  many  instances  does  not 
oppose  a  motion  for  protective  order  for 
trade  secrets  even  though  there  may  not 
in  fact  be  a  bona  fide  trade  secret.  He 
concurs  in  order  to  avoid  further  work 
on  his  part.  Since  section  12(g)  of  the 
Act  requires  the  Commission's  records 
to  be  open  to  the  public  a  conflict  could 
arise  between  §  12(g)  requirements  and 
trade  secret  protective  orders  where  no 
determination  has  been  made  on  the 
merits  of  the  motion. 

Citation  Forms 

Proposed  §  2200.12  is  a  new  rule  that 
updates  and  expands  the  rule  presently 
found  at  5  2200.30(d).  It  codifies  current 
Commission  practice  on  the  citing  of 
cases.  The  rule  is  included  for 
informational  purposes,  as  a  guide  to 
practitioners  before  the  Commission. 
Although  the  rule  uses  the  term 
"should."  counsel  representing  parties 
are  nevertheless  expected  to  be  guided 
by  the  rule  and  thereby  to  fulfill  their 
responsibilities  to  be  helpful  and 
informative  to  the  Commission. 

Party  Status 

Paragraph  (a)  of  S  2200.20  has  been 
revised  under  the  proposal  to  insert  a 
time  limitation  on  the  election  of  party 
status  and  to  make  clear  that  affected 
employees  and  their  unions  (or  other 
authorized  employee  representatives) 
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have  only  those  rights  conferred  by  the 
Act 

The  present  rule  allows  affected 
employees  or  their  representative  to 
elect  to  participate  at  anytime  before  the 
commencement  of  the  hearing  or  after 
the  hearing  upon  a  showing  of  good 
cause.  The  present  rule  does  not  place 
any  limitations  on  the  rights  of  affected 
employees  or  their  union  once  an 
election  is  made. 

When  party  status  is  granted  on  the 
day  of  the  hearing,  the  other  parties  can 
be  prejudiced  since  the  affected 
employees  or  the  union  party  may  raise 
matters  that  had  not  previously  been 
raised.  Affected  employees  or  their 
representatives  are  encouraged  to  seek 
party  status,  but  the  election  should  be 
made  in  sufficient  time  to  apprise  all 
parties  of  the  election  prior  to  hearing. 
The  proposed  rule  requires  the  election 
to  be  made  at  least  ten  days  before  the 
hearing. 

The  same  time  limitation  has  been 
inserted  in  paragraph  (b),  thereby 
restricting  the  right  of  employers  to  elect 
party  status  in  a  proceeding  initiated  by 
an  employee  or  union  notice  of  contest. 

Interventiao 

Paragraph  (a)  of  5  2200.21  has  been 
modified  to  insert  a  time  limitation  on 
the  right  to  intervene.  Under  the 
proposed  rule,  the  petition  for  leave  to 
intervene  may  be  filed  at  any  time  prior 
to  ten  days  before  commencement  of  the 
hearing.  The  time  limitation  is  consistent 
with  the  proposed  revision  to  S  2200.20. 

Representation  of  Parties  and 
Interveners 

Proposed  §  2200.22  is  in  a  different 
format  than  the  present  rule,  but  it 
includes  the  provisions  of  the  present 
rule's  paragraphs  (a),  (b),  (c)  and  (d). 
Paragraph  (e)  of  the  present  rule  would 
be  deleted  because  a  new  rule,  proposed 
§  2200.23.  has  been  developed  to  cover 
the  subject  of  withdrawals  (as  well  as 
appearances). 

A  new  provision  indicating  that 
corporations  or  unincorporated 
associations  may  be  represented  by  an 
authorized  officer  or  agent  has  been 
added  to  paragraph  (a)  of  \  22tXi.22.  In 
addition,  paragraph  (d)  of  the  present 
rule  has  been  included  in  somewhat 
different  language  in  paragraph  (a)  of 
the  proposed  rule. 

Paragraph  (b)  of  the  proposed  rule 
would  change  the  rule  in  present 
paragraph  (c)  to  allow  members  of 
collective  bargaining  units  to  elect  party 
status  if  the  authorized  employee 
representative  does  not  so  elect.  The 
proposal  codifies  the  Conunission's 
holding  in  United  States  Steel  Corp..  63 
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OSAHRC  28/D12, 11  BNA  OSHC  1361, 
1983  CCH  OSHD 1  26.523  (No.  80-2425, 

1983). 

Proposed  paragraph  (c]  makes  a 
positive  statement  that  affected 
employees  who  are  not  members  of  a 
collective  bargaining  unit  may  also  elect 
party  status.  This  addition  was  made  to 
be  certain  there  was  no 
misunderstanding  as  to  the  rights,  under 
proposed  §  2200.20(a).  of  employees  who 
are  not  members  of  a  collective 
bargaining  unit. 

Appearances  and  Withdrawals 

Proposed  §  2200.23  is  a  new  rule.  The 
present  rules  have  no  provisions  relating 
to  when  or  how  an  appearance  is  made 
by  a  representative  in  proceedings 
before  the  Commission.  On  some 
occasions,  the  representative  for  the 
party  has  appeared  at  the  hearing 
without  having  filed  an  entry  of 
appearance  with  the  Commission  even 
though  he  has  been  actively 
representing  the  interests  of  the 
employer.  This  has  occurred  in 
numerous  cases  where  new  counsel  has 
been  retained  by  an  employer  shortly 
before  the  hearing.  Paragraph  (a)  details 
how  an  appearance  is  to  be  made  before 
the  Commission. 

Paragraph  (b)  deals  with  the  problem 
of  counsel  withdrawing  from  a  case. 
This  has  been  a  problem  because,  in 
most  cases,  withdrawal  occurs  just  prior 
to  a  hearing  and,  in  some  cases,  it 
occurs  at  the  commencement  of  the 
scheduled  hearing.  Present  §  2200.22(e) 
allows  an  automatic  withdrawal  by 
filing  a  notice  of  withdrawal  and  serving 
a  copy  on  all  the  parties  and 
intervenors.  Under  the  proposed  rule,  a 
motion  to  withdraw  would  not  be 
granted  automatically. 

Revision  of  the  Rules  on  Pleadings  and 
Motions 

The  Commission  proposes  to 
substantially  revise  Subpart  C  of  the 
Commission's  rules,  governing  pleadings 
and  motions.  These  proposed  rules 
would  impose  strict  requirements  on 
pleadings,  particularly  complaints.  Their 
philosophy  departs  significantly  from 
that  of  the  FRCP,  which  permits  but 
does  not  require  the  specificity  that 
would  be  required  under  the 
Commission's  proposed  rules. 

Pleadings  filed  under  the  present  rules 
are  of  limited  value.  One  primary 
function  of  a  pleading  is  to  formulate 
and  narrow  the  issues.  Yet,  pleadings 
filed  under  the  present  rules  rarely  do 
this.  Except  for  introducing  an  allegation 
of  commerce  coverage  and  raising 
affirmative  defenses,  pleadings  typically 
add  nothing  to  the  citation  and  the 
notice  of  contest.  In  the  usual  case,  the 


Secretary  files  a  standardized  complaint 
that  merely  incorporates  the  citation  by 
reference  and  adds  an  allegation  of 
commerce  coverage.  Because  the 
present  rules  do  not  demand  more  detail 
than  the  citation  contains,  the  Solicitor's 
Office  generally  does  not  review  the 
case  and  focus  on  the  issues  until  long 
after  the  complaint  is  filed.  As  a  result, 
problems  with  the  Secretary's  case  that 
could  be  discovered  and  corrected  at  an 
early  stage  are  frequently  overlooked 
and  the  proceedings  are  unnecessarily 
prolonged.  The  problem  is  continued  in 
the  answers  filed  by  employers.  Because 
the  typical  answer  broadly  denies  the 
substantive  allegations  of  the  complaint. 
i.e.,  that  violations  occurred  as 
described  in  the  citation,  it  does  not 
narrow  the  issues  significantly.  In  fact, 
the  only  narrowing  of  the  issues  that 
occurs  in  the  typical  answer  is  an 
admission  of  the  allegation  of  commerce 
coverage.  Although  answers  sometimes 
plead  affirmative  defenses,  the  present 
rules  do  not  expressly  require  that  they 
be  pleaded. 

The  Commission  therefore  proposes  to 
revise  its  rules  to  require  much  more 
detail  and  forethought  in  the  pleadings. 
The  proposed  rules  require  the 
complaint  to  separately  allege  each 
element  of  the  Secretary's  case. 
Concomitantly,  the  proposed  rules 
require  that  the  employer's  answer 
"specifically  admit  or  deny  each  [of  the 
detailed  allegations  of  the  complaint)." 
The  employer  must  also  plead 
affirmative  defenses.  The  proposed  rules 
additionally  incorporate  the  new 
implied  certification  in  FRCP  11.  The 
Commission  anticipates  that  pleadings 
filed  under  the  proposed  rules  would 
more  sharply  define  and  limit  the  issues 
sooner,  isolate  weaknesses  in  a  party's 
claim  or  defense  at  an  early  stage,  and 
thereby  limit  the  scope  and  number  of 
cases  that  go  to  hearing. 

General  Provisions  Relating  to  Pleadings 
and  Motions 

Paragraph  (a)  of  the  proposed 
§  2200.30  corresponds  to  paragraph  (b) 
of  the  present  rule.  It  prescribes  uniform 
margins  of  1 V4  inches. 

Paragraph  (d)  is  consistent  with  FRCP 
8  and  Commission  precedent,  both  of 
which  permit  and  indeed  encourage 
alternative  pleading. 

Paragraph  (f)  is  intended  to  alleviate 
the  fear  of  a  pariy  that,  by  pleading  a 
matter,  he  necessarily  assumes  the 
burden  of  proving  it. 

Paragraph  (g)  makes  clear  that,  under 
the  proposal,  the  Commission  and  its 
Judges  could  enforce  the  new  pleadings 
rules  by  refusing  to  accept  documents 
that  do  not  comply  with  them. 


Retained  Rule 

The  Commission  proposes  that 
S  2200.31  be  retained  in  its  present  form. 

Signing  of  Pleadings  and  Motions 

Proposed  9  2200.32  corresponds  to 
present  S  2200.30(c).  It  reflects  the  1983 
change  to  FRCP  11.  stating  that  the 
signature  of  a  party's  representative 
constitutes  his  certificate  that,  to  the 
best  of  his  knowledge  and  belief, 
"formed  after  reasonable  inquiry."  the 
paper  is  "well  grounded  in  fact  and  is 
warranted  by  existing  law  or  a  good 
faith  argument  for"  the  modification  of 
existing  law. 

Notices  of  Contest 

Proposed  §  2200.33  corresponds  to 
present  S  2200.32.  The  proposed  rule 
enlarges  the  time  for  the  Secretary  to 
forward  to  the  Commission  papers  that 
indicate  an  intent  to  contest.  That  period 
is  changed  from  7  days  to  15  working 
days.  The  proposed  rule  also  adheres 
more  closely  to  the  language  of  section 
10  of  the  Act. 
Employer  Contests 

Proposed  S  2200.34  includes 
provisions  found  in  the  present  §  2200.33 
as  well  as  several  new  provisions. 
Paragraph  (a)  extends  the  time  for  filing 
a  complaint  to  30  days;  the  present  rule 
at  S  2200.33(a)(1)  prescribes  a  20-day 
period.  The  longer  period  is  provided  in 
order  to  allow  the  Secretary  to  comply 
with  the  detailed  pleading  requirements 
in  the  rest  of  the  rules. 

Paragraph  (b)  borrows  from  FRCP 
12(e)  on  motions  for  a  more  definite 
statement.  The  Commission  rule, 
however,  includes  a  filing  deadline  and 
the  statement  that  prompt  filing  of  an 
amended  complaint  may  obviate  a 
ruling  on  the  motion. 

Paragraph  (d)  requires  that  the  answer 
be  filed  within  30  days;  the  present  rule 
at  §  2200.33(b)(1)  imposes  a  15-day 
deadline.  The  proposed  rule  also 
prescribes  deadlines  if  an  amended 
complaint  is  filed  voluntarily  before  the 
answer  is  served  or  is  compelled  by 
Commission  order,  a  motion  to  dismiss 
is  denied,  or  a  motion  for  a  more  definite 
statement  is  denied. 

Complaints 

Proposed  §  2200.35  replaces  and 
greatly  expands  upon  present 
§  2200.33(a)(2).  Paragraph  (a)  makes 
clear  that  incorporation  by  reference  of 
the  citation  in  the  complaint  does  not 
satisfy  the  proposed  pleading 
requirements.  Paragraph  (b)  is  the  heart 
of  the  proposed  rule.  It  would  require 
that  the  Secretary  state  each  allegation 
necessary  to  support  a  citation  alleging 
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a  violation  of  the  Act.  Paragraph  (c) 
requires  the  Secretary  in  a  section 
5(a)(1)  case  to  identify  the  alleged 
hazard  and  specify  the  feasible  means 
of  abating  the  violation.  Paragraph  (d) 
requires  the  Secretary,  when  violations 
of  certain  general  standards  are  alleged, 
to  identify  the  alleged  hazards  and 
specify  feasible  abatement  methods  or, 
if  the  standard  permits  the  use  of 
alternative  methods,  to  identify  those 
methods  not  used.  Paragraph  (f)  permits 
the  Secretary  to  amend  his  complaint 
once  as  a  matter  of  course  before  the 
answer  is  served,  in  the  circumstances 
stated.  The  provision  also  expressly 
crossreferences  FRCP  15  as  the  rule 
governing  all  other  amendments  to 
pleadings. 

Answers 

Proposed  S  2200.36  replaces  and 
greatly  expands  upon  present 
1  2200.33(b)(2).  This  proposed  rule 
would  require  the  employer  to 
"specifically"  admit  or  deny  each 
allegation  of  the  complaint.  Paragraph 
(b)  expressly  requires  that  the  employer 
state  in  the  answer  matters  that  may 
constitute  an  avoidance  or  affirmative 
defense.  Paragraph  (b)  also  includes,  for 
the  benefit  of  the  pro  se  employer, 
examples  of  some  avoidances  and 
affirmative  defenses,  but  it  makes  clear 
that  the  employer  who  pleads  these 
matters  may  argue  that  the  burden  of 
persuasion  is  nevertheless  on  the 
Secretary. 

Redesignated  Rules 

Under  the  proposal,  three  rules 
presently  in  Subpart  C,  §§  2200.34, 
2200.35,  and  2200.36,  would  be 
redesignated,  as  }§  2200.37,  2200.38  and 
2200.39,  respectively.  The  rules 
themselves,  however,  would  not  be 
changed. 

Motions  and  Requests 

Proposed  new  S  2200.40  includes  the 
present  $  2200.37  and  several  new 
provisions.  The  present  rule  at  S  2200.37 
contains  no  substantive  provisions 
concerning  motions.  It  provides  only 
that  the  party  upon  whom  the  motion  is 
served  has  10  days  from  service  to  file  a 
response.  The  rule  has  been  expanded 
under  the  proposal  to  provide  that  the 
motion  be  in  writing,  state  with 
particularity  the  grounds  on  which  it  is 
based,  state  whether  the  other  party 
ob)ects  to  the  motion,  and  set  forth  the 
relief  sought.  There  is  presently  little 
uniformity  in  motions  filed  by  the 
parties.  Some  motions  filed  have  been 
deficient  in  providing  the  information 
specified  in  the  proposed  rule.  The 
proposal  also  would  require  that 
moticMU  be  separately  stated,  in 


accordance  with  the  statement  of  the 
Commission  in  McWilliams  Forge  Co., 
84  OSAHRC  36/C12, 11  BNA  OSHC 
2128,  1984  CCH  OSHD  %  26,979  (No.  80- 
5868. 1984). 

The  Commission's  position  is  that 
motions  should  be  made  in  writing.  Too 
many  motions  are  presently  being  made 
orally  over  a  telephone.  The  proposed 
rule  requires  motions  to  be  in  writing, 
except  that,  in  exigent  circumstances, 
they  may  be  made  orally  and  followed 
by  a  written  motion.  Paragraph  (c) 
continues  the  10-day  time  to  file 
responses  but  provides  that  procedural 
motions  may  be  ruled  upon  prior  to  the 
expiration  of  the  time  for  response. 
Where  a  ruhng  is  made  prior  to  the  10- 
day  response  period,  the  party  adversely 
affected  may  file  a  motion  for 
reconsideration. 

Sanctions  for  Failure  To  Obey  Rules 

Proposed  new  §  2200.41  would  replace 
and  expand  upon  present  §  2200.38.  The 
present  rule  at  §  2200.38  pertains  to 
sanctions  imposed  for  failure  to  file  a 
pleading.  The  new  rule  has  been 
expanded  to  cover  the  failure  by  a  party 
to  obey  any  provision  of  the 
Commission's  Rules  of  Procedure.  For 
example,  proposed  §  2200.41  could  be 
used  to  assist  the  Judge  in  disposing  of 
cases  where  the  current  address  of  the 
employer  or  his  representative  is 
unknown.  Or  it  could  be  used  in  cases 
where  the  employer  simply  fails  to 
respond  to  any  order  or  communication 
after  the  filing  of  the  notice  of  contest.  In 
such  cases,  the  employer  in  essence 
abandons  his  rights  and  makes  no 
further  communication  even  though 
orders  and  notices  are  sent  to  him  at  his 
last  known  address.  The  proposed  rule 
further  makes  clear  the  type  of  sanction 
that  might  be  imposed.  Under  the 
present  rule,  the  party  is  advised  that 
his  failure  to  file  any  pleading  may 
constitute  a  waiver  to  further 
participation  in  the  proceeding.  The 
present  rule  does  not  state,  however, 
that  the  Commission  or  Judge  may  enter 
a  decision  against  that  party.  The  new 
rule,  in  contrast,  specifies  that  the  party 
may  be  declared  in  default  and  allows 
the  Commission  or  Judge  to  enter  a 
decision  against  him  or  to  strike  any 
pleading  or  document  not  filed  in 
accordance  with  the  rules. 

Revision  of  the  Rules  on  Prehearing 
Procedures  and  Discovery 

Subpart  D  of  the  Commission's  rules, 
governing  discovery  and  other 
prehearing  matters,  has  also  been 
substantially  revised  under  the 
proposal.  The  proposed  rules  provide 
more  specifics  concerning  discovery 
procedtures.  A  comprehensive  rule, 


§  2200.52,  on  general  provisions 
concerning  discovery  has  been  included. 
Specific  methods  of  discovery  are 
covered  in  5§  2200.53.  2200.54,  2200.55 
and  2200.56. 

Prehearing  Conferences  and  Orders 

Section  2200.51  has  been  totally 
rewritten.  The  proposed  rule  attempts  to 
stimulate  greater  use  of  prehearing 
conferences  and  includes  a  statement 
that  a  prehearing  conference  may  be 
conducted  by  a  telephone  conference 
call.  This  provision  appears  in  the  rules 
of  several  other  agencies  and  is  aimed 
at  economy  for  both  the  government  and 
private  parties.  A  telephone  conference 
call  should  be  sufficient  in  most  cases, 
and  the  Judge  should  encourage  its  use 
since  it  can  save  money  for  both  parties. 

Under  the  proposed  rule,  FRCP  16  is 
expressly  made  applicable  to 
proceedings  before  the  Judges.  The 
provisions  of  the  Federal  Rule  are 
supplemented  by  the  provisions  of  the 
Commission's  rule.  For  example,  FRCP 
16  lists  six  subjects  that  are  properly 
considered  at  a  prehearing  conference 
and  proposed  §  2200.51  adds  three  more. 
FRCP  16  requires  the  Judge  to  issue  an 
order  detailing  the  agreements  reached 
during  the  conference.  In  the  past  some 
Judges  have  issued  such  an  order,  but 
others  have  simply  left  the  parties  to 
their  recollection  of  what  transpired  at 
the  conference.  Under  the  present  rule,  it 
is  discretionary  with  the  Judge  as  to 
whether  to  issue  such  an  order.  In  one 
case,  the  Judge  failed  to  issue  an  order 
and  there  was  total  disagreement  some 
two  months  later  as  to  what  had  been 
agreed  to  by  the  parties.  A  written  order 
would  avoid  last  minute  disputes  over 
agreements  reached  by  the  parties. 

The  proposed  rule  also  provides  for 
an  alternative  procedure  when  a 
prehearing  conference  is  not  held.  Under 
this  procedure,  the  parties  would  be 
ordered  to  confer  with  each  other  and  to 
prepare  an  agreed  prehearing  order 
covering  the  matters  listed  in  the  rule. 

General  Provisions  Governing  Discovery 

Proposed  S  2200.52  is  a  new  rule.  The 
Commission  has  concluded  that  an 
expansion  of  its  own  discovery  rules  is 
preferable  to  relying  on  the  FRCP. 
Accordingly,  proposed  S  2200.52  sets 
forth  general  provisions  for  discovery. 
As  noted  in  proposed  paragraph  (a). 
however,  provisions  of  the  FRCP  would 
continue  to  apply  to  discovery 
procedures  to  the  extent  that  they  are 
not  covered  under  the  Conunission's 
revised  rules. 

Proposed  paragraph  (a)  lists  the  types 
of  discovery  that  would  be  available  in 
Commission  proceedings  and  the 
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corresponding  Commission  rules  that 
would  govern  each  type.  Under  the 
proposed  revised  rules,  requests  for 
production  of  documents  or  things, 
requests  for  permission  to  enter  upon 
land  or  other  property  for  inspection  and 
other  purposes,  a  limited  number  of 
requests  for  admissions,  and  a  limited 
number  of  interrogatories  would  be 
allowed  without  leave  of  the 
Commission  or  Judge.  This  deviates 
from  present  S  2200.53,  which  requires  a 
special  order  from  the  Commission  or 
Judge  to  serve  any  interrogatories. 
Permission  of  the  Commission  or  Judge 
would  still  be  required  to  conduct 
discovery  depositions. 

Generally,  under  the  proposed  rules, 
discovery  could  be  compelled  through 
the  sanctions  provisions  of  the 
Commission's  rules  or  of  the  FRCP,  if  no 
Commission  rule  applies.  Proposed 
paragraph  (aKl)  states,  however,  that 
these  sanction  provisions  cannot  be 
applied  to  compel  an  entry  upon  land  or 
other  property  for  inspection  or  other 
purposes.  The  Commission  is  of  the 
view  that,  like  search  warrants,  orders 
compelling  entry  upon  land  cause 
governmental  intrusion  onto  private 
property  and  should  therefore  be  subject 
to  the  same  requirements  laid  down  for 
search  warrants  in  Marshall  v. 
Barlow's.  Inc..  436  U.S.  307  (1978). 
Accordingly,  under  the  proposed  rules, 
entry  upon  land  for  discovery  purposes 
would  be  compelled  only  through  a 
search  warrant  issued  by  a  federal 
district  court. 

The  proposed  rules  are  premised  on 
the  view  that  discovery  should 
commence  at  an  early  date.  The  new 
rule  at  §  2200.52(a)(2)  specifies  that 
discovery  can  commence  at  any  time 
after  the  filing  of  the  first  responsive 
pleading.  Under  present  procedures, 
most  discovery  does  not  commence  until 
all  pleadings  have  been  filed  and  an 
order  of  the  Judge  has  been  issued 
allowing  interrogatories  and 
depositions.  Delays  in  discovery  are 
often  the  basis  for  several  continuances 
in  a  case.  The  parties  should  be 
encouraged  to  commence  the  discovery 
process  at  an  early  date. 

Proposed  paragraph  (b)  on  the  scope 
of  discovery  is  essentially  a  shortened 
version  of  FRCP  26(b)(1).  Proposed 
paragraph  (c)  on  the  limitations  of 
discovery  essentially  codifies  case  law 
under  the  FRCP  and  the  Commission's 
rules.  Proposed  paragraph  (d)  on 
protective  orders  is  an  adaptation  of 
FRCP  26(c).  Proposed  paragraph  (e)  on 
sanctions  for  failure  to  comply  with 
discovery  orders  is  an  adaptation  of 
FRCP  37. 

In  addition,  a  paragraph  has  been 
added  on  unreasonable  delays  in 


conducting  discovery.  Delay  in 
conducting  discovery  has  been  a 
constant  problem  in  Commission 
proceedings.  Accordingly,  under 
proposed  paragraph  (f),  unreasonable 
delay  could  result  in  a  termination  of  the 
party's  right  to  obtain  discovery. 
Proposed  paragraph  (a)(2)'8  time  limit  on 
discovery  would  also  aid  the  Judge  in 
persuading  the  parties  to  conduci  Iheir 
discovery  without  undue  delay. 

Production  of  Documents  and  Things 

Proposed  §  2200.53  is  also  a  new  rule. 
The  present  rules  make  no  reference  to 
the  production  of  documents  and  things 
or  to  entry  upon  land  for  inspection  and 
other  purposes;  hence.  Rule  34  of  the 
FRCP  is  applicable.  Unfortunately,  many 
of  the  attorneys  appearing  before  the 
Judges  file  motions  requesting  leave  to 
request  documents  or  to  conduct 
discovery  inspections.  For  some 
unexplained  reason,  they  seem  to  think 
permission  of  the  Judge  is  required.  In 
some  instances,  for  example,  parties 
have  declined  to  turn  over  documents 
until  the  Judge  has  issued  an  order 
granting  the  parties  the  right  to  seek 
documents.  This  confusion  has  caused 
unnecessary  delays  in  the  processing  of 
cases.  This  new  rule,  read  in 
conjunction  with  proposed  §  2200.52(a), 
would  make  it  explicit  that  the 
permission  of  the  Judge  or  Commission 
is  not  required  for  this  type  of  discovery. 

Requests  for  Admissions 

Proposed  §  2200.54  corresponds  to. 
but  is  substantially  different  from, 
present  §  2200.52.  Under  paragraph  (a) 
of  the  proposed  rule,  the  parties  would 
be  given  an  automatic  right  to  serve  25 
requested  admissions.  Any  requests  in 
excess  of  25  would  have  to  be 
authorized  by  the  Judge.  The  limitation 
has  been  imposed  because  the  number 
of  interrogatories  under  the  proposed 
rules  is  also  limited.  In  the  absence  of 
this  limitation,  parties  might  unduly 
expand  their  requests  for  admissions  to 
compensate  for  the  limitation  on  the 
number  of  interrogatories. 

Paragraph  (c)  of  the  proposed  rule 
differs  substantially  from  present 
§  2200.52(a).  Under  the  present  rule,  a 
request  is  deemed  admitted  unless  a 
written  response  is  received  in  fifteen 
days.  Many  instances  have  occurred 
where  a  pro  se  party  has  failed  to 
understand  the  significance  of  his  failure 
to  reply  and,  as  a  result,  has  been 
saddled  with  admissions  that  were  not 
correct.  The  proposed  rule  grants  the 
Judge  or  the  Commission  the  authority 
to  permit  withdrawal  or  modification  of 
admissions  under  certain  circumstances. 
The  present  rule  at  \  2200.52(a)  has  been 
construed  to  mean  that  the  Judge  lacks 


authority  to  permit  withdrawal  or 
modification.  See  West  Point-Pepperell. 
Inc..  77  OSAHRC  118/Ell.  5  BNA  OSHC 
1809, 1977-78  CCH  OSHD  U  21,733  (No. 
76-909, 1977)  (ALJ). 

Interrogatories 

Present  S  2200.53  covers  both 
interrogatories  and  discovery  deposi- 
tions. Under  iiie  pioposed  rales,  these 
two  types  of  discovery  would  be 
governed  by  separate  rules,  5§  2200.55 
and  2200.56,  respectively.  Present 
S  2200.53  does  not  allow  interrogatories 
except  by  special  order  of  the  Judge  or 
Commission.  The  proposed  rule  at 
S  2200.55  allows  service  of  25 
interrogatories  without  leave  of  the 
Judge  or  Commission.  The  limitation  on 
the  number  of  interrogatories  obviates 
the  need  for  a  party  to  seek  the 
permission  of  the  Commission  or  Judge 
before  serving  interrogatories. 
Past  difficulties  concerning 
interrogatories  have  centered  on 
attempts  to  serve  an  excessive  and 
unnecessary  number  of  interrogatories. 
In  some  instances,  parties  have  served 
voluminous  sets  of  standardized 
interrogatories  that  included  several 
bearing  little  or  no  relevance  to  the 
proceeding  at  hand.  In  accordance  with 
the  views  of  the  Commission's  Judges, 
the  proposed  rule  therefore  would  limit 
the  number  of  interrogatories  to  25.  a 
reasonable  number  for  the  average  case. 

Depositions 

New  §  2200.56  would  govern 
depositions,  a  matter  that  is  now 
covered  under  present  §  2200.53.  The 
Commission's  Judges  have  strongly 
expressed  their  view  that  the 
Commission  should  retain  the 
requirement  for  an  order  of  the 
Commission  or  Judge  to  take 
depositions.  Many  Judges  believe  they 
need  to  control  this  method  of  discovery 
to  prevent  abuse  and  to  protect  the 
opposing  party  from  costly  proaeedings. 
Others  believe  that  depositions  are  often 
taken  when  they  add  little  to  trial 
preparation  but  add  considerably  to 
costs  and  delay.  The  new  rule  continues 
to  require  an  order  of  the  Commission  or 
Judge  prior  to  taking  depositions,  except 
where  the  depositions  are  taken  by 
mutual  agreement  of  the  parties.  A  strict 
reading  of  the  present  rule  at  S  2200.53 
indicates  that  the  parties  are  prohibited 
from  conducting  any  depositions  except 
by  order  of  the  Commission  or  Judge. 
Where  both  parties  are  in  agreement 
that  a  deposition  is  needed,  there  is  no 
good  reason  why  they  should  have  to 
seek  an  order  of  the  Commission  or 
Judge  before  taking  the  deposition.  It 
seems  unlikely  that  a  Judge  would  deny 
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such  a  request  since  both  parties  concur 
in  their  need  for  the  deposition. 

The  proposed  rule  requires  a  ten-day 
notice  to  the  other  parties  prior  to  the 
taking  of  a  deposition.  The  parties 
would  be  allowed  to  waive  this 
requirement.  The  present  rule  has  no 
such  notice  requirement.  The  proposed 
rule  also  makes  clear  who  will  pay  for 
the  dcosition.  In  addition,  the  new  nile 
specifies  that  certain  matters  relating  to 
depositions  would  continue  to  be 
covered  by  the  Federal  Rules  of  Civil 
Procedure.  Thus.  FRCP  30  would  be 
made  expressly  applicable  to  the  pro- 
cedures followed  in  taking  depositions, 
and  FRCP  32  would  be  made  expressly 
applicable  in  determining  how  the 
depositions  are  to  be  used. 

Subpenas 

No  change  is  proposed  in  the  rule  on 
subpenas.  The  present  rule  at  S  2200.55. 
however,  would  be  redesignated  as 
5  2200.57. 

Notice  of  Hearing 

Section  2200.60  has  been  revised, 
under  the  proposal,  to  include  a  new 
provision,  which  advises  the  parties  that 
the  Judge  will  designate  a  place  and 
time  of  hearing  that  involves  as  little 
inconvenience  and  expense  to  the 
parties  as  practicable.  The  present  rules 
make  no  reference  to  the  place  of 
hearing.  Since  the  Commission  now  has 
only  four  offices,  the  Judge  assigned  to  a 
particular  case  may  be  located  some 
distance  from  the  employer.  Instances 
have  arisen  where  the  employer  had  the 
impression  that  he  would  have  to  travel 
to  the  city  where  the  assigned  Judge  was 
located. 

The  rule  has  also  been  revised  to 
distinguish  between  hearings  that  are 
being  set  for  the  first  time  and  those  that 
are  being  rescheduled.  Less  advanced 
notice  is  required  in  the  latter  instance. 
The  rule  also  specifies  other 
circumstances  where  a  shorter  period  of 
advance  notice  is  permitted. 

Submission  of  the  Case  Without  a 
Hearing 

Proposed  \  2200.61  is  a  new  rule.  It 
formalizes  and  encourages  a  practice 
that  has  existed  for  several  years.  The 
proposed  rule  simply  advises  the  parties 
that  cases  can  be  fully  stipulated. 
Formalizing  the  practice  would 
encourage  and  stimulate  its  use  by  the 
parties  in  certain  types  of  cases,  e.g., 
where  the  dispute  is  legal  and  not 
factual. 

Postponement  of  the  Hearing 

Proposed  §  2200.62  corresponds  to 
present  S  2200.61.  Motions  for 
postponement  are  a  constant  problem 


for  the  Commission's  Judges.  In  most 
instances,  the  motions  are  made  at  the 
last  minute  even  though  the  moving 
party  knew  of  the  need  for  a 
continuance  long  before  he  filed  the 
motion.  This  has  resulted  in  the 
Commission  having  to  pay  appearance 
fees  to  court  reporters  because  they 
were  not  advised  of  the  cancellation  24 
hours  prior  to  the  scheduled  hearing 
date.  The  proposed  rule  requires  that  the 
motion  be  received  by  the  Judge  at  least 
seven  days  before  the  date  of  hearing, 
unless  good  cause  is  shown  for  a  late 
filing,  and  that  it  state  the  position  of  the 
other  parties.  This  would  stimulate  the 
parties  to  file  their  motions  at  an  earUer 
date.  The  proposed  rule  also  attempts  to 
deal  with  the  problems  of  conflicting 
engagements  of  counsel  and 
employment  of  new  counsel.  In  many 
instances,  attorneys  have  waited  until 
the  last  minute  to  advise  the  Judge  that 
they  have  a  conflicting  engagement. 

Paragraph  (c)  of  the  present  rule  has 
been  construed  to  limit  the  authority  of 
the  Judge  to  continue  a  case.  Under  this 
interpretation,  the  Judge  cannot  grant  a 
continuance  in  excess  of  30  days.  This 
appears  to  be  too  short  a  period. 
Paragraph  (d)  of  the  proposed  rule 
would  permit  continuances  in  excess  of 
60  days  with  the  concurrence  of  the 
Chief  Administrative  Law  Judge  (Chief 
Judge).  This  provision  formalizes  the 
present  informal  policy  of  the 
Commission  in  allowing  the  Chief  Judge 
to  authorize  continuances  in  excess  of 
30  days. 

Stay  of  the  Proceedings 

Proposed  \  2200.63  is  a  new  rule.  It 
grants  authority  to  the  Judge,  with  the 
concurrence  of  the  Chief  Judge,  to  stay  a 
case  assigned  to  him.  The  Judge  has  no 
such  authority  under  the  Commission's 
present  rules.  The  Commission  has  been 
ruling  on  stays.  In  many  instances  the 
motion  for  a  stay  is  filed  a  day  or  two 
before  a  scheduled  hearing.  This  places 
the  Judge  in  a  predicament  concerning 
the  scheduled  hearing  since  it  is  not 
always  easy  to  get  an  immediate  ruling 
on  a  motion  for  a  stay  from  the 
Commission. 

The  Conunission's  position  is  that, 
once  a  case  has  been  assigned  to  a 
particular  Judge,  he  has  jurisdiction  over 
it.  By  allowing  rulings  at  the  Judge's 
level,  this  new  rule  should  result  in 
faster  rulings  for  the  parties  and  also 
eliminate  a  source  of  problems  for  the 
Commission  members  and  their  staffs. 
The  proposed  rule  does  not  grant 
unbridled  discretion  to  the  Judge  since 
he  would  have  to  have  the  concurrence 
of  the  Chief  Judge  to  grant  a  motion  for 
stay.  The  Commission  anticipates  that 
the  Chief  Judge  would  be  able  to  make 


certain  that  the  Judges  decided  the 
motions  on  a  consistent  basis  and  would 
also  be  able  to  guard  against  the 
unwarranted  granting  of  such  motions. 

When  cases  are  stayed  by  the 
Commission,  there  is  some  question 
under  the  Commission's  present  rules  as 
to  whether  the  Judge  has  authority  to 
require  periodic  reports  on  the  status  of 
the  case.  Musi  Judges  take  no  further 
action  in  the  case  until  the  Commission 
lifts  the  stay.  Unless  the  Commission 
periodically  follows  up  on  a  stay,  there 
is  no  effective  control  over  the  case. 
Paragraph  (c)  of  the  proposed  rule 
makes  it  clear  that  the  Judge,  after  the 
stay  is  granted,  would  have  authority  to 
direct  the  parties  to  submit  periodic 
reports. 

Failure  to  Appear 

Proposed  S  2200.64  corresponds  to 
present  §  2200.62.  Paragraph  (a)  of  the 
proposed  rule  concisely  states  that  the 
failure  of  a  party  to  appear  may  result  in 
a  decision  against  him.  Because  the 
present  rule  speaks  in  terms  of  a 
"waiver"  of  rights,  a  party  failing  to 
appear  may  not  understand  that  a 
decision  may  be  entered  against  him. 
The  proposed  rule  unequivocably 
iadvises  all  parties  of  the  probable 
consequences  of  a  failure  to  appear. 

Reporter's  Sees 

The  proposed  rules  do  not  include  the 
present  rule,  at  S  2200.64,  on  reporter's 
fees.  When  the  present  rule  was  first 
promulgated,  the  Commission  paid  for 
all  copies  of  the  transcript  and  provided 
the  parties  with  free  copies.  Since  the 
present  rule  states  that  "(rjeporter's  fees 
shall  be  borne  by  the  Commission," 
there  have  been  numerous  instances 
where  the  parties  have  expected  the 
Commission  to  furnish  them  a  copy  of 
the  transcript.  When  the  Commission 
changed  its  policy  and  no  longer 
furnished  a  free  copy  of  the  transcript  to 
the  parties,  the  rule  was  not  changed. 
This  has  led  to  confusion  on  the  part  of 
some  parties  before  the  Commission. 
The  present  rule  has  therefore  been 
deleted  and  new  provisions  on  the 
payment  for  transcripts  have  been 
included  in  the  proposed  S  2200.66. 

Transcripts 

Proposed  §  2200.66  represents  a 
modification  and  expansion  of  the 
present  rule  at  {  2200.65.  The  proposed 
rule  deletes  the  requirement  that  the 
Judge  serve  notice  upon  each  of  the 
parties  of  the  filing  of  the  transcript. 
Apparently,  the  purpose  of  this 
requirement  was  to  assist  the  parties  in 
determining  when  their  post-hearing 
briefs  were  due.  However,  under  the 
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proposed  rale  «t  S  2200.75,  the  existing 
reference  to  the  receipt  of  tranecript*  if 
deleted  and  the  time  for  filing  briefs  may 
be  calculated  from  the  date  of  the 
hearing.  The  parties  therefore  have  bo 
compelling  need  to  know  when  the 
Judge  receives  the  transcript  Because 
there  is  no  necessity  for  such  notice,  the 
pres«it  rule  creates  unnecessary 
administrative  work. 

Paragraph  (b)  contains  the  provisions 
for  payment  of  reporter's  fees.  The 
parties  are  informed  that  they  are 
individually  responsible  for  securing 
and  paying  for  their  own  copies  of  the 
transcript.  Some  fudges  make  this  clear 
at  the  beginning  of  their  hearings,  but 
others  do  not 

Paragraph  (c)  is  a  new  provision 
concerning  the  procedure  to  correct 
errors  in  the  transcript.  While  most 
attorneys  know  how  to  correct  a 
transcript  most  pro  se  parties  do  not. 
The  new  provision  attempts  to  be 
informative  and  to  provide  necessary 
procedural  details. 

Examination  of  Witnesses 

Proposed  i  2200.B9  corresponds  to 
present  §  2200.68.  The  word 
"afTirmatJon"  has  been  added  to  the 
present  role.  The  change  is  designed  to 
afford  flexibility  required  in  dealing 
with  religious  adults,  atheists  and 
conscientious  objectors.  Affirmation  is 
simply  a  solemn  undertaking  to  tell  the 
truth  and  is  recognized  by  Federal  law. 


Affidavits 

Present  S  2200.69  has  been  deleted 
from  the  proposed  rules.  The 
Commission  is  of  the  view  that  the  use 
of  affidavits  is  adequately  covered  by 
the  Federal  Rules  of  Evidence  and  the 
Federal  Rules  of  Civil  Procedure. 
Therefore,  no  separate  Commission  rule 
is  necessary. 
Use  of  Depositions  at  the  Hearing 

Present  §  2200.70  has  also  been 
deleted.  There  has  been  some  confusion 
concerning  discovery  depositions  and 
the  use  of  depositions  to  preserve 
testimony.  Accordingly,  these  proposed 
rules  delete  the  text  of  the  present  rule 
at  S  2200.70  and  have  only  one  rule  on 
the  taking  of  depositions  (§  2200.56). 
New  §  2200.56(e)  would  govern  the  ways 
in  which  depositions  could  be  used. 

Exhibits 

Proposed  §  2200.70  corresponds  to 
present  §  2200.71.  The  present  rule  has 
been  substantially  revised  to  provide 
more  guidelines  to  the  judges  and  the 
parties  coricerning  exhibits.  Several 
problem  areas  are  not  covered  by  the 
present  rule. 


Paragraph  {»)  of  the  proposed  rale 
requires  that  all  exhibits  be  marked  with 
the  case  docket  number.  The  present 
rule  does  not  impose  this  requirement. 
ExhibiU  have  baen  separated  from  the 
case  files,  and  great  difSculty  has  been 
incurred  in  matching  the  exhibits  at  a 
later  date  with  the  right  files. 

Paragraph  (b)  of  the  proposed  rxiie 
informs  the  parties  diat  the  judtje  can,  in 
his  discretion,  permit  the  substitution  of 
a  duplicate  for  any  original  document  It 
also  makes  clear  that  no  exhibit  may  be 
removed  from  the  official  record  without 
the  permission  of  the  Judge.  While  an 
attorney  would  ordinarily  be  aware  of 
these  matters,  most  pro  se  parties  have 
no  knowledge  of  these  procedures. 
These  provisions  are  therefore  included 
in  the  rules  so  that  all  parties  will  be 
advised  of  the  procedures. 

Paragraph  (c)  addresses  a  situation 
that  arises  quite  frequently.  Le.,  large 
physical  objects  offered  as  exhibits. 
Over  the  years,  many  large  physical 
objects,  e.g.,  automobile  parts,  boxes  of 
dirt  small  pieces  of  machinery,  have 
been  offered  into  evidence  at  hearings. 
Most  of  the  Judges  have  denied  their 
admission  into  evidence,  but  some  have 
admitted  large  objects.  iTie  admission  of 
large  objects  presents  problems  of 
transporting  and  storing  that  the 
Commission  and  Judge  are  not  equipped 
to  handle.  Paragraph  (c)  would  provide 
authorization  for  a  Judge  to  deny 
admission  of  an  exhibit  where  the 
exhibit  is  too  large  or  heavy  to  keep 
with  the  case  file. 

Paragraphs  (e)  and  (f)  provide  for 
instances  in  which  a  party  or  a  member 
of  the  public  requests  custody  or  return 
of  a  physical  exhibit  for  use  in  another 
proceeding.  These  paragraphs  clarify  the 
present  practice. 

Paragraph  (g)  would  permit  the 
Executive  Secretary  to  destroy  physical 
exhibits  where  the  cases  are  fully 
concluded.  This  provision  appears 
necessary  because  some  exhibits  may 
be  unacceptable  for  storage  at  the 
National  Archives  and  Record 
Administration. 

Rules  of  Evidence 

Proposed  S  2200.71  corresponds  to 
present  S  2200.72.  This  rule  governs  the 
admissibility  of  evidence  in  Commission 
proceedings.  Under  the  present  rule,  the 
Federal  Rules  of  Evidence  are 
applicable  "insofar  as  practicable." 
Under  the  proposed  rule,  this  qualifying 
language  would  be  eliminated. 

The  proposed  rule  has  the  advantage 
of  being  simpler  and  more  predictable. 
Parties  would  be  able  to  prepare  their 
cases  with  a  high  degree  of  certainty  as 
to  what  evidence  will  be  admissible  and 
what  evidence  will  not.  in  this  regard,  it 


is  noted  thai  US,  district  courts  are  not 
the  only  courts  that  follow  die  Federal 
Rules  of  Evidence.  Twenty-nine  states, 
the  United  States  armed  forces  and 
Puerto  Rico  have  also  adopted  the 
Federal  Rules  of  Evidence  in  various 
forms.  1  "Weinstein's  Evidence,"  p.  T-1 
(1985  supplement).  Thus,  there  is 
widespread  familiarity  with  this  set  of 
eviuenliary  tuk™,  oo  wen  ao  v.  ivjC5iJ»v.-^ 
acceptance  of  the  rules  as  fair  and 
effective  guidelines  for  resolving 
evidentiary  disputes. 

In  contrast,  the  present  rule  at 
§  2200.72  creates  uncertainty, 
particulariy  as  to  the  meaning  of  the 
phrase  "insofar  as  practicable."  It  is 
difficult  to  imagine  a  situation  in  which 
it  would  not  be  "practicable"  to  follow 
the  Federal  Rules  of  Evidence,  and 
indeed  it  appears  that  the  present  rule 
has  never  been  applied  literally.  The 
Commission's  major  deviation  from  the 
Federal  Rules  has  been  in  the  area  of 
hearsay  evidence.  Despite  the  present 
rule.  Commission  precedent  allows  for  a 
broad  use  of  hearsay  in  Commission 
proceedings  without  regard  to  whether 
the  evidence  falls  within  any  of  the 
recognized  exceptions  to  the  hearsay 
rule.  In  contrast  under  Rule  802  of  the 
Federal  Rules  of  Evidence,  hearsay  is 
generally  inadmissible  unless  it  falls 
within  one  of  the  exceptions  listed  in 
Rules  803  or  804.  The  proposed  rule 
would  eliminate  this  inconsistency  and 
the  confusion  it  can  engender. 

In  practice,  the  Commission  expects 
that  the  revision  of  its  rule  on  the 
admissibility  of  evidence  would  have 
only  a  limited  effect  on  Commission 
proceedings.  As  noted  above,  hearings 
are  already  governed  largely  by  the 
Federal  Rules  of  Evidence.  Even  as  to 
hearsay,  where  the  Federal  Rules  were 
previously  not  followed  strictly,  the 
change  to  strict  application  of  the 
hearsay  rules  probably  will  not  result  in 
a  significantly  different  resolution  of 
factual  issues.  Often,  evidence  admitted 
under  the  Commission's  lenient  policy 
toward  hearsay  also  would  have  been 
admissible  under  the  Federal  Rules, 
either  because  it  was  not  hearsay  to 
begin  with,  see.  e.g..  Rule  801(d)(2).  or 
because  it  was  covered  by  an  exception 
to  the  hearsay  rule. 
Redesignated  Rules 

No  changes  are  proposed  in  the  rules 
on  burden  of  proof  and  on  objections. 
The  present  ruks  at  5  5  2200.73  and 
2200.74  would  be  redesignated,  however, 
as  §  §  2200.72  and  2200.73.  respectively. 

Interlocutory  Review 

Proposed  S  2200.74  corresponds  to 
present  S  220a75.  The  present  rule  has 
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been  revised  to  eliminate  the  Judge  from 
the  interlocutory  review  process  and  to 
substitute  the  term  "interlocutory 
review"  in  place  of  "interlocutory 
appeal."  Under  the  present  rule,  the 
Judge  cannot  require  the  Commission  to 
hear  an  interlocutory  review.  As  a 
practical  matter,  the  Judge's  ruling  is 
nothing  more  than  advisory.  The 
administrative  burden  on  the  parties  of 
filing  with  the  Judge  and  the  subsequent 
delay  before  the  matter  is  considered  by 
the  Commission  appears  to  outweigh 
any  benefit  of  involving  the  Judge  in  the 
review  process. 

Proposed  paragraph  (a)  expands  the 
grounds  on  which  an  interlocutory 
review  may  be  ordered.  A  petition  for 
interlocutory  review  may  be  granted, 
under  the  proposed  rules,  where  a  party 
seeks  review  of  a  ruling  that  allegedly 
would  result  in  the  disclosure  of 
privileged  information. 

Paragraph  (b)  adds  a  new  provision 
that  the  petition  "is  denied  unless 
granted  within  30  days  of  the  date  of 
receipt  by  the  Commission's  Executive 
Secretary."  The  present  rule  imposes  no 
such  time  limitation.  Petitions  for 
Interlocutory  review  should  be  acted  on 
quickly  since  one  of  the  purposes  of  an 
interlocutory  review  is  to  expedite  the 
final  disposition  of  the  proceedings. 

Paragraph  (e)  of  the  proposed  rule 
provides  that  the  Judge  may  be 
requested  to  provide  his  written  views 
on  whether  the  petition  is  meritorious. 
This  paragraph  is  included  to  give  the 
Commission  the  opportunity  to  obtain 
the  Judge's  views  on  a  petition  for 
interlocutory  review  in  those  cases 
where  the  Commission  determines  this 
guidance  would  be  beneficial. 

Post-Hearing  Submissions  to  the  Judge 

Proposed  new  §  2200.75  corresponds 
to  present  §  2200.76.  Paragraph  (a) 
allows  the  Judge  to  pennit  or  direct  the 
parties  to  file  memoranda  or  statements 
lof  authorities  in  lieu  of  briefs.  This 
practice  has  been  followed  in  the  past 
by  some  Judges.  Those  Judges  who  have 
followed  the  practice  feel  that  a 
statement  of  authorities  is  useful  and 
should  be  provided  for  in  the  rules. 

Paragraph  (b)  differs  substantially 
from  the  present  rule.  Under  the  present 
rule,  the  Judge  may  fix  a  reasonable 
period  of  time  for  filing  briefs,  but  this 
period  cannot  exceed  20  days  from  the 
time  the  parties  receive  the  transcript 
Generally,  the  Judge  does  not  know 
when  the  parties  receive  their  copy  of 
the  transcript.  The  proposed  rule 
provides  that  the  Judge  will  establish  the 
briefing  deadline.  The  reference  to  the 
receipt  of  the  transcript  is  deleted  and 
no  limit  is  placed  on  the  Judge's 
authority.  This  would  give  the  Judges  the 


discretion  to  establish  a  deadline  that  is 
not  tied  in  to  the  receipt  of  the 
transcript. 

The  proposed  rule  also  provides  that 
extensions  of  time  for  filing  any  brief 
shall  be  made  at  least  three  days  prior 
to  the  due  date.  Difficulties  have  arisen 
because  one  party  has  waited  to  the  last 
minute  to  orally  request  an  extension 
and  the  other  party  has  already  mailed 
his  brief  to  the  Judge  and  the  other 
party.  The  proposed  rule  also  explicitly 
informs  the  parties  that  reply  briefs  are 
not  allowable  except  by  order  of  the 
Judge.  In  some  cases  reply  briefs  have 
been  filed  by  one  of  the  parties,  and  the 
Judges  have  been  faced  with  the 
problem  of  whether  to  accept  them. 

Paragraph  (c)  is  a  new  provision  that 
gives  the  Judge  authority  to  refuse  any 
party's  brief  that  is  untimely  filed.  Late 
briefs  have  been  a  problem  faced  by  all 
the  Judges  at  varying  periods  of  time. 
However,  the  Commission  anticipates 
that  this  new  provision  would  help  to 
alleviate  the  problem  because  a  party 
who  has  to  justify  his  delay  would  make 
a  more  conscientious  effort  to  meet  the 
time  limitation. 

Decisions  of  the  Judges 

Section  2200.90  has  been  reorganized 
under  the  proposal,  with  only  minor 
revision  of  its  substantive  provisions. 
Present  paragraph  (a)  has  been  divided 
into  two  paragraphs,  (a)  and  (b). 
Proposed  paragraph  (b)  (2)  also  includes 
the  provisions  of  present  paragraph 
(b)(1).  Proposed  paragraph  (a)  states  the 
contents  of  a  Judge's  decision  and  is  a 
restatement  of  5  U.S.C.  §  557(c)(3). 
Proposed  paragraph  (b)  explains  the 
procedure  for  transmitting  the  Judge's 
report  to  the  Executive  Secretary.  The 
20-day  period  between  the  issuance  of 
the  Judge's  decision  to  the  parties  and 
the  date  of  docketing  of  the  Judge's 
report  has  been  retained.  However,  the 
proposed  rule  makes  clear  that  the  Judge 
will  wait  until  the  end  of  this  period 
before  filing  his  report  with  the 
Executive  Secretary.  Under  the  present 
rule,  the  Judge  could  file  his  report  at 
any  time  during  the  20-day  period. 

Proposed  paragraph  (b)(3)  is  a  new 
provision  expressly  permitting  the  Judge 
to  correct  certain  types  of  errors  in  his 
decision  at  any  time  before  the  case  is 
either  directed  for  review  or  becomes  a 
final  order  in  the  absence  of  a  direction 
for  review.  This  authority  is  not  stated 
in  the  present  rules.  However, 
Commission  precedent  establishes  that 
this  authority  resides  in  the  Judges.  In 
addition,  the  rule  provides  a  procedure 
for  correcting  errors  in  a  Judge's 
decision  while  a  case  is  pending  on 
review  before  the  Commission.  The 
Commission  is  of  the  view  that  the  types 


of  errors  covered  under  proposed 
paragraph  (b)(3)  should  be  corrected  at 
an  early  date.  The  Commission 
anticipates  that  the  parties  would  be 
more  likely  to  move  for  correction  of 
errors  at  an  early  date  under  rules  that 
are  explicit  on  the  Judge's  authority  to 
make  such  changes.  Proposed  paragraph 
(b)(3)  also  provides  that  reinstatement 
can  be  granted  by  the  Judge  to  a 
defaulting  party  during  the  20-day 
period  before  the  Judge's  report  is 
docketed  by  the  Commission. 

Proposed  paragraphs  (c)  and  (d)  are 
essentially  restatements  of  present 
paragraphs  (b)(2)  and  (3).  Proposed 
paragraph  (c)  has  been  revised  ta 
include  an  exception  for  papers  filed 
with  the  Judge  under  proposed 
paragraph  (b)(3).  No  substantive 
changes  have  been  made  in  proposed 
paragraph  (d). 

Petitions  for  Discretionary  Review  and 
Related  Matters 

The  Commission  proposes  to 
reorganize  S  2200.91  in  conjunction  with 
§  2200.92,  which  relates  to  directions  for 
review  by  the  Commissioners.  Both 
rules  have  also  been  rewritten  in  large 
part  Proposed  §  2200.91(a)  corresponds 
to  present  {  2200.92(a).  It  states  that 
review  by  the  full  Commission  is  within 
the  sound  discretion  of  each 
Commissioner. 

Proposed  paragraph  (b)  incorporates 
provisions  from  paragraphs  (a)  and  (b) 
of  the  present  §  2200.91.  However,  three 
significant  changes  are  proposed  in  the 
rules.  First  the  description  of  who  may 
file  a  petition  for  discretionary  review 
would  be  changed.  Present  paragraph 
(a)  uses  the  terms  "party  aggrieved  by 
the  decision  of  a  judge."  Proposed 
paragraph  (b)  expands  the  category  to 
include  also  a  "party  adversely  affected 
...  by  the  decision  of  the  Judge." 

Second,  the  proposed  rule  would  limit 
the  time  period  for  filing  a  petition  for 
discretionary  review  by  establishing  a 
deadline  of  20  days  after  the  date  of 
docketing  of  the  Judge's  report.  Present 
paragraph  (b)(3)  allows  a  petition  to  be 
filed  at  any  time  up  to  the  Commissions 
statutory  deadline  for  issuing  a  direction 
for  review.  See  section  12(j)  of  the  Act. 
29  U.S.C.  661(j).  The  purpose  of  the 
change  is  to  discourage  the  filing  of  last- 
minute  petitions,  thereby  allowing  the 
Commissioners  more  time  to  consider 
the  merits  of  the  petitions. 

Third,  the  proposed  rule  would 
provide  expressly  for  the  filing  of  cross- 
petitions  and  conditional  petitions  for 
discretionary  review.  A  deadline  of  27 
days  after  the  docketing  of  the  Judge's 
report  would  be  established  for  the  filing 
of  a  cross-petition  under  proposed 
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paragraph  (c).  This  procedure  i»  needed 
to  deal  with  situations  where  the 
nonaggrieved  party  seeks  to  expand  the 
scope  of  review  beyond  the  issues 
raised  by  the  aggrieved  party.  For 
example,  there  are  frequently  situatitms 
where  a  party  presents  alternative 
grounds  for  sustaining  the  judge's 
Hisnnsitinn  of  «  r.itatinn  item  even 
though  the  ludge  may  have  erred  in 
relying  on  the  particular  grounds  that 
served  as  the  basis  of  his  decision.  In 
addition,  the  new  procedure  could  be 
used  in  situations  where  a  party  wishes 
to  raise  an  issue.  e.g-  the  classification 
of  a  violation,  only  if  the  other  party 
raisas  a  related  issue,  e-g-  the  existence 
of  the  violation.  The  proposed  rule 
formalizes  practices  that  have  long 
existed  informally. 

Proposed  paragraph  (d)  includes 
several  changes  to  the  present 
paragraph  (cj.  The  proposed  rule  would 
require  greater  specificity  in  petitions  of 
the  matters  on  which  review  is  sought. 
As  guidance  to  the  parties,  some 
considerations  are  listed  in  the  rule  that 
are  relevant  in  determining  whether 
review  should  be  directed.  This  list  Is 
currently  found  in  present  §  2200.92(b). 
Relocating  it  in  §  2200.91  would  give 
more  guidance  to  the  parties  on  what  to 
include  in  their  petitions  for 
discretionary  review. 

Proposed  paragraph  (d)  also  includes 
provisions  designed  to  limit  the  size  of 
petitions,  such  as  a  prohibition  against 
incorporating  briefs  or  legal  memoranda 
by  reference.  The  Commission 
encourages  parties  to  file  short  and 
concise  petitions  for  discretionary 
review  that  focus  on  the  alleged  errors 
in  the  Judge's  decision  and  the  reasons 
why  review  should  be  directed.  Too 
often  parties  seek  to  force  the 
Commisiuoners  to  review  the  entire 
record  in  a  case  by  merely  resubmitting 
the  same  arguments  that  were  submitted 
to  the  Judge  in  their  post-hearing  briefs 
or  by  filing  "shotgun"  petitions  covering 
every  issue  ruled  on  by  the  Judge.  The 
strict  statutory  limitation  on  the  length 
of  time  the  Comnission  has  to  review 
the  reports  of  its  ludges  prechtdes  this 
type  of  review.  Through  these  proposed 
rules,  the  Commission  seeks  to 
encourage  the  filing  of  petitions  that  will 
aid  the  Commissioners  in  their  review  of 
Judge's  reports  rather  than  petitions  that 
merely  add  to  the  burden. 

Proposed  paragraph  (e)  is  a  new 
provision  informing  the  parties  they 
need  only  file  one  petition  (with  the 
Judge  or  the  Conuntssioa  bat  not  with 
both)  and  farther  estat>Usfaing  that  the 
dale  of  fiii:^  is  thedate  Ui«  petition  is 
received  by  the  Coanmisfiion  or  the 
Judge.  This  is  aa  exception  to  the 


Commission's  general  rule  that  filing  is 
effective  on  the  date  of  mailing.  The 
exception  is  necessary  to  eliminate 
situations  where  a  party  legally  files  its 
petition  at  the  last  minute  but  the 
Commission  does  not  receive  it  in  time 
to  consider  whether  to  direct  review  on 
the  issues  that  have  been  raised. 

Proposed  paragraph  (f)  is  f  provision 
presently  found  in  paragraph  (a)  of  the 
rule.  Proposed  paragraph  (g) 
corresponds  to  present  paragraph  (e), 
and  proposed  paragraph  (h]  corresponds 
to  present  paragraph  (f).  Present 
paragraphs  (b)(2).  (b)(4)  and  (d)  would 
be  deleted  under  the  Commission's 
proposed  rules.  The  Commission 
proposes  that  present  paragraph  (d)  be 
deleted  because  it  is  unnecessary. 

Review  by  the  Commission 

Section  2200.92  has  been  substantially 
revised  under  the  proposal,  in 
accordance  with  the  Commission's 
decision  in  Hamilton  Die  Cast,  Inc.  88 

OSAHRC .  12  BNA  OSHC  1797. 

1986  CCH  OSHD 1  27.576  (No.  83-308. 
1986).  Proposed  paragraph  (a) 
corresponds  to,  but  completely  changes 
present  paragraph  (c).  The  proposed  rule 
makes  dear  that  a  direction  for  review 
vests  jurisdiction  in  the  Commission 
over  the  entire  case.  The  Commission 
has  the  discretion  to  determine  what 
issues  it  will  decide,  although  review 
will  ordinarily  be  limited  to  the  matters 
described  in  the  rule.  Proposed 
paragraph  (a)  also  makes  clear  to  the 
parties  that  the  Commission  has 
considerable  discretion  in  selecting 
issues  for  decision,  and  it  discourages 
piecemeal  review  of  die  Judge's  report. 
Proposed  paragraph  fb)  is  essentially 
the  same  as  the  fu-st  part  of  present 
paragraph  (d).  As  In  para^aph  (a),  the 
rule  has  been  revised  to  allow 
consideration  of  issues  not  specified  in  a 
direction  for  review  but  specified  in  a 
later  Commission  order. 

Proposed  paragraph  (c)  corresponds 
to  the  last  sentence  of  present  paragraph 
(d).  Under  the  present  rule,  the 
Commissioa  may  only  consider  issues 
that  were  not  raised  before  the  Judge 
when  there  ate  "extraordinary 
circttinstances."  The  proposed  nile 
eliminates  this  restriction,  giving  the 
Commission  greater  flexibility.  Proposed 
paragraph  (c)  sets  out  some  factors  to  be 
considered  by  the  Conuntssioa  in 
detenninii^  whether  to  rule  on  issues 
not  raised  before  the  Judge. 

Present  paragraphs  (a)  and  (b)  have 
been  deleted  from  this  ruie.  As 
indicated,  the  sutistaaoe  of  these 
paragn^phs  is  covered  under  propoesd 
§2200:»1. 


Briefs  Before  the  Coauiitssion 

Proposed  §  220a93  follows  the  same 
format  as  the  present  rule,  with  the 
exception  of  paragraph  (b).  which  has 
been  wholly  rewritten.  Proposed 
paragraph  (a)  has  been  expanded  to 
clarify  the  options  that  are  available  to  a 
party  in  response  to  a  direction  for 
review.  The  proposed  role  gives  the 
parties  more  options. 

Proposed  paragraph  (b)  establishes  a 
simultaneous  briefing  schedule  that 
replaces  the  sequential  briefing  schedule 
under  present  paragraph  (b).  The 
Commission  is  of  dve  view  diat  the 
present  rule  unduly  emphasizes  the 
distinction  between  cases  where  a 
direction  for  review  is  issued  in 
response  to  a  petition  for  discretionary 
review  and  cases  where  review  is 
directed  by  a  Commissioner  sua  sponte. 
Under  the  present  rule,  a  sequential 
briefing  schedule  is  followed  in  the 
former  instance  while  a  simultaneous 
briefing  schedule  is  followed  in  the 
latter.  In  practice,  however,  the 
distinction  between  the  two  categories 
has  become  increasingly  blurred  in 
recent  years  as  the  format  of  directions 
for  review  has  changed.  Moreover,  the 
proposed  rule  more  accurately  reflects 
the  reality  that  in  all  cases  it  is  the 
directing  Commissioner  or  the 
Commission  as  a  whole,  and  not  the 
petitioning  party,  that  determines  what 
issues  are  to  be  briefed  on  review.  Also, 
for  a  number  of  reasons,  the  new 
procedure  would  be  more 
administratively  convenient  for  the 
Commission. 

Proposed  paragraph  (b)(2)  also 
modifies  the  restriction  on  the  filing  of 
additional  briefs  without  leave  of  the 
Commission.  As  s  matter  of  course,  each 
party  would  be  permitted  under  the 
proposed  rule  to  file  a  reply  brief  within 
30  days  after  service  of  the  opposing 
party's  main  brief.  Since  each  party 
would  thereby  be  given  an  opportunity 
to  respond  to  the  axguments  of  his 
opponent,  the  most  desirable  feature  of 
a  sequential  briefuig  system  (Le..  the 
opportunity  to  respond)  would  therefore 
be  retained  under  the  proposed  rule. 
The  proposed  rule  abo  contains  a 
new  pravisioa  in  paragraph  (bKl).  tiu( 
expressly  permits  a  non-petitioning 
party  to  move  that  the  direction  for 
review  be  vacated  if  die  petitiooing 
party  fails  to  respond  in  a  timely 
fashion.  Under  paragraph  (d).  the 
Commission  in  its  discretion  could 
respond  to  this  motian  by  vacattng  the 
direcdon  for  mview  for  lack  of  party 
interest  or  it  coekl  decide  tfaexBse 
without  the  benefit  of  the  petitiaataii 
party's  brief.  The  Commission  currendy 
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has  this  authority  under  the  present  rule, 
but  the  present  rule  contains  no 
provision  allowing  the  non-petitioning 
party  to  move  for  Commission  action. 

Paragraph  (c)  has  been  revised  to  give 
the  Commission  greater  flexibility  in 
responding  to  motions  for  extension  of 
time  for  filing  briefs.  The  present  rule 
states  that  such  motions  "shall  not  be 
granted  except  in  extraordinary 
circumstances".  The  proposed  rule 
states  that  such  motions  "will  ordinarily 
not  be  granted  except  for  good  cause 
shown."  The  rule  has  been  changed  to 
more  accurately  reflect  the 
Commission's  current  practice.  The 
change  should  not  be  construed  by  the 
parties  as  an  indication  that  the 
Commission  intends  to  change  its 
current  practice.  The  Commission  will 
continue  to  strictly  enforce  its  filing 
deadlines  unless  good  cause  is  shown 
for  relaxing  them. 

Paragraphs  (d),  (f),  (g)  and  (h)  have 
been  retained  in  the  proposed  rule  in 
their  present  form.  Paragraph  (e)  has 
been  revised  to  estabHsh  more  stringent 
limitations  on  the  length  of  briefs,  a 
change  made  necessary  by  abuses  of  the 
present  rule.  Under  the  proposed  rule, 
briefs  and  legal  memoranda 
incorporated  by  reference  into  a  main 
brief  would  be  Included  in  determining 
whether  the  brief  meets  the  35-p8ge 
limitation.  A  new  limitation  of  20  pages 
would  be  established  for  reply  briefs, 
including  incorporated  material. 

Retained  Rules 

The  rules  at  %\  2200.94  and  2200.95 
have  been  retained  in  the  proposed  rules 
without  change. 

Settlament 

The  Commission  proposes  several 
changes  in  \  220ai00.  Under  the 
proposal,  paragraph  (b)  of  the  present 
rule  would  be  revised  to  delete  the  list 
of  requirements  for  settlement 
agreements.  In  addition,  the  statement  in 
present  paragraph  (a)  that  settlement 
agreements  will  be  approved  only  when 
they  are  "consistent  with  the  provisions 
and  objectives  of  the  Act"  would  be 
eliminated.  The  Commission  is  of  the 
view  that  these  provisions  are 
inconsistent  with  its  role  as  an 
adjudicative  agency.  The  proposed  rule 
does  require,  however,  that  the  specific 
disposition  of  each  contested  item  be  set 
forth  in  the  settlement  agreement  to 
provide  an  accurate  record  of  the  items 
that  have  been  contested  before  the 
Commission.  Proposed  paragraph  (b) 
also  includes  a  new  provision 
establishing  that  withdrawals  are 
presumed  to  be  with  prejudice  unless 
the  settlement  agreement  expressly 
states  otherwise. 


Paragraph  (c)  of  the  proposed  rule 
would  significantly  change  the  service 
requirements  for  settlement  agreements. 
The  proposed  rule  would  limit  service  of 
executed  agreements  to  parties  and  any 
affected  employees  eligible  to  elect 
party  status.  Eligibility  would  be 
determined  by  reference  to  the  10-day 
limitation  of  proposed  5  2200.20(a). 
Absent  a  timely  election,  service  would 
no  longer  be  retpnred  on  affected 
employees.  The  proposed  change  would 
be  one  consequence  of  a  failure  to 
timely  elect  party  status.  The 
Commission  is  of  the  view  that  this 
proposed  rule  wookl  expedite  the 
disposition  of  settled  cases  while 
preserving  an  affected  employee's  right 
to  participate.  It  represents  a  balancing 
of  the  interests  involved. 

A  provisicHi  relating  to  filing  of 
settlement  agreements  with  the 
Executive  Secretary  has  been  slightly 
modified  and  moved  from  present 
paragraph  (a)  to  proposed  paragraph  (c). 
Paragraph  (d)  of  the  present  rule  is 
retained  under  the  proposal 

Setdement  Judges 

Proposed  §  2200.101  is  a  new  rule.  It 
would  establish  within  the  Commission 
a  new  position,  that  of  Settlement  Judge. 
It  would  also  give  authority  to  the  Chief 
Judge  and  to  the  Chairman  of  the 
Commission  to  assign  cases  to 
Settlement  Judges  when  "there  is  a 
reasonable  prospect  of  substantial 
settlement."  The  proposed  rule  sets  forth 
the  powers  and  the  duties  of  the 
Settlement  Judges,  outlines  the 
procedures  they  would  follow  in 
attempting  to  negotiate  settlements,  and 
provides  for  the  reassignment  of  a  case 
to  a  different  Judge  in  the  event  the 
efforts  to  achieve  a  settlement  fail  and 
the  parties  elect  to  proceed  to  a  hearing. 
Proposed  5  2200.101  is  presented  by  the 
Commission  as  an  innovative  and 
experimental  resp<Mi8e  to  the  recurring 
problem  of  cases  that  go  to  hearing  and 
even  as  far  as  the  courts  of  appeals 
despite  the  fact  that  under  any 
objective  analysis  of  the  situation,  the 
cases  are  not  worth  the  time,  energy  and 
money  expended  on  them  by  both  the 
litigators  and  the  adjudicators.  The 
Commission  anticipates  that,  by 
providing  the  parties  this  alternative 
method  of  resolvnig  their  disputes,  it 
would  reduce  the  number  of  cases  that 
needlessly  proceed  to  the  hearing  stage 
and  beyond. 

Withdrawals 

The  Commission  proposes  to  broaden 
the  scope  of  present  5  2200.100a,  which 
is  limited  to  withdrawals  of  notices  of 
contest.  Proposed  k  220aiO2  is  a  general 
rule  governing  all  withdrawals 


encountered  in  Commission 
proceedings,  including  withdrawals  of 
citations,  notifications  of  proposed 
penalty,  and  petitions  for  modification 
of  the  abatement  period.  The  proposed 
rule  establishes  service  and  posting 
requirements  for  writhdrawals  and 
provides  that  withdrawals  are  with 
prejudice  unless  the  Commission  or  the 
judge  orders  otherwise. 

Expedited  Procee<fings 

Proposed  §  2200.103  corresponds  to 
present  5  2200.101.  The  rule  has  been 
reorganized,  but  most  of  its  provisions 
have  not  been  changed  substantively. 
Paragraphs  (a),  (b)  and  (d)  of  the 
proposed  rule  are  all  provisions  that  are 
found  in  the  present  role,  although  in 
different  language  and  different 
locations. 

Only  two  substantive  changes  are 
made  m  these  three  paragraphs.  Under 
the  present  rule,  a  single  Commissioner 
can  order  that  a  proceeding  be 
expedited.  Under  the  proposed  rule,  only 
the  Commission  as  a  whole  would  be 
able  to  issue  such  an  order.  This  change 
would  bring  the  rule  into  conformity 
with  the  general  principle  set  forth  in 
section  12(f)  of  the  Act.  29  U.S.C.  661(f). 
that  -official  action  (by  the  Commission] 
can  be  taken  only  on  the  affirmative 
vote  of  at  least  two  members."  The 
other  change  is  in  proposed  paragraph 
(d).  Under  the  present  rule,  the  Judge  is 
required  to  order  daily  transcripts  of  the 
hearing.  Under  the  proposed  rule,  this 
authority  would  be  discretionary  rather 
than  mandatory.  It  is  not  always 
necessary  to  have  a  daily  transcript  in 
an  expedited  proceeding.  In  view  of  the 
considerable  expense  of  daily 
transcripts,  they  should  be  used 
sparingly. 

Paragraph  (c)  of  proposed  S  2200.103 
is  a  new  provision  intended  to  give 
greater  effect  to  an  order  expeditir»g  a 
case.  It  would  require  the  Judge  or  the 
Commission  to  give  the  expedited  case 
precedence  over  all  other  cases  that  are 
not  expedited  and  to  set  the  case  for 
hearing  or  for  briefmg  "at  the  earliest 
practicable  date." 

Standards  of  Conduct 

Proposed  S  2200.104  corresponds  to 
present  §  2200.102.  However,  the  rule 
has  been  totally  rewritten,  partly  in 
response  to  a  strong  feeling  among  the 
Commission's  Judges  that  the  roles 
should  have  some  provisions  to  assist 
them  in  dealing  with  recalcitrant  parties 
or  attorneys.  The  Commission  is  of  the 
view  that  the  proposed  rule  would  be 
beneficial  even  if  it  is  seldom  applied. 
The  mere  existence  of  the  rale  should 
enable  the  Judges  to  maintain  greater 
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discipline  in  proceedings  before  them. 
Paragraph  (b)  of  the  proposed  rule  states 
a  procedure  by  which  the  Judges  could 
exercise  their  power  to  exclude  persons 
from  proceedings.  Paragraph  (c)  states 
expressly  a  procedure  by  which  the 
Commission  would  exercise  its  power  to 
take  other  disciplinary  action,  including 
disharmfnt  from  practice  in  Commission 
proceedings.  It  is  based  largely  on 
Federal  Rule  of  Appellate  Procedure 
46(c). 

Ex  Parte  Comraunication 

Proposed  §  2200.105  corresponds  to 
present  §  2200.103.  Three  changes  are 
proposed  in  the  present  rule.  First,  an 
exception  would  be  established  for 
communications  under  proposed 
§  2200.101.  Thus,  the  Settlement  Judge 
would  be  permitted  to  engage  in  ex 
parte  communications  in  exercising  his 
authority  under  §  2200.101.  It  bears 
emphasis  in  this  regard  that  the 
Settlement  Judge  would  not  be  the  Judge 
who  hears  and  decides  the  case  in  the 
event  the  settlement  process  does  not 
prove  to  be  fruitful.  A  second  change,  in 
paragraph  (b)  of  the  proposed  rule,  ties 
the  imposition  of  sanctions  for  ex  parte 
communications  into  the  disciplinary 
procedures  established  under  proposed 
§  2200.104.  The  third  proposed  change  is 
the  addition  of  a  new  paragraph  (c), 
which  would  require  that  all  ex  parte 
communications  be  placed  on  the  public 
record.  Proposed  paragraph  (c)  would 
codify  the  Commission's  current  policy 
and  practice  and  would  create 
consistency  between  the  Commission's 
rule  and  provisions  of  the  Government 
in  the  Sunshine  Act. 

Deleted  Rules 

The  Commission  proposes  that  four  of 
the  rules  presently  found  in  Subpart  G 
be  deleted  from  the  Commission's  rules. 
Present  §  2200.104,  which  prohibits 
participation  by  the  Secretary  in  the 
making  of  the  Judge's  report  or  the 
Commission's  decision,  serves  no  useful 
purpose  at  this  time.  When  the 
Commission  was  first  created,  the  rule 
probably  had  some  value  in  assuring  the 
public  that  the  Commission  is 
independent  from  the  Secretary. 
However,  that  point  has  been  clear  for 
several  years.  Present  §  2200.105,  on 
requests  for  inspection  and  reproduction 
of  Commission  documents,  is  also 
obsolete.  The  subject  is  now  governed 
by  29  CFR  Part  2201— Regulations 
Implementing  the  Freedom  of 
Information  Act.  Similariy,  present 
§  2200.106  is  no  longer  needed  because 
appearances  of  former  employees  before 
the  Commission  is  a  matter  now 
governed  by  29  CFR  Part  2202— Rules  of 


Ethics  and  Conduct  of  Review 
Commission  Employees.  Finally,  the 
Commission  proposes  to  delete  present 
§  2200.109,  which  declares  that  the 
Commission  imposes  civil  and  not 
criminal  penalties.  There  is  no  present 
need  for  this  rule. 

Retained  Rules 

Three  rules  in  Subpart  G  are  retained 
under  the  proposal  with  little  or  no 
revision.  Present  §  2200.107  is 
redesignated  as  §  2200.106  and  revised 
to  provide  that  any  suggestions  for  rule 
changes  should  be  sent  to  the  Executive 
Secretary.  Present  §  2200.108  is 
redesignated  as  §  2200.107  and  revised 
to  grant  authority  to  Judges  to  waive 
Commission  rules.  Under  the  present 
rule,  only  the  Commission  has  this 
authority.  However,  Judges  sometimes 
need  the  authority  to  waive  rules  in 
order  to  fairly  and  efficiently  dispose  of 
cases.  Finally,  present  5  2200.110  is 
redesignated  as  §  2200.108.  but  not 
otherwise  changed. 

SimpUried  Proceedings 

The  Commission  is  not  proposing  any 
changes  in  Subpart  M — Simplified 
Proceedings  at  this  time.  The 
Commission  intends  to  review  Subpart 
M  and  to  propose  any  needed  changes 
shortly. 

Public  Comment 

This  document  sets  forth  proposed 
revisions  to  agency  rules  of  procedure 
and  practice.  The  Commission  has  the 
authority  under  5  U.S.C.  553(b)(A)  to 
revise  these  regulations  without  prior 
notice  or  public  comment.  Nevertheless, 
the  Commission  values  public  comments 
and  therefore  invites  them.  Comments 
may  be  mailed  to  the  General  Counsel 
at  the  address  previously  stated. 
Comments  may  not  be  considered  if 
they  are  not  received  on  or  before  the 
date  previously  stated. 

List  of  Subjects  in  29  CFR  Part  2200 

Hearing  and  appeal  procedures, 
Administrative  practice  and  procedure. 
Ex  parte  communications.  Lawyers. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  29 
CFR  Part  2200  as  follows: 

1.  The  authority  citation  for  Part  2200 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  661(g).  unless 
otherwise  noted. 

2.  Subpart  A.  B.  C.  D.  E.  F.  and  G  are 
revised  to  read  as  follows: 


PART  2200— RULES  OF  PROCEDURE 
Subpart  A — General  Provisions 

Sec. 

2200.1  Definitions. 

2200.2  Scope  of  rules;  Applicability  of 
Federal  rules  of  civil  procedure; 
Construction. 

2200.3  Use  of  gender  and  number. 

2200.4  Computation  of  time. 

2200.5  Extensions  of  time. 

2200.6  Record  address. 

2200.7  Service  and  notice. 

2200.8  Filing. 

2200.9  Consolidation. 

2200.10  Severance. 

2200.11  Protection  of  trade  secrets  and  other 
privileged  information. 

2200.12  References  to  cases. 

Subpart  B — Parties  and  Representatives 

2200.20  Party  status. 

2200.21  Intervention;  Appearance  by  non- 
parties. 

2200.22  Representation  of  parties  and 
interveners. 

2200.23  Appearances  and  withdrawals. 

Subpart  C— Pleadings  and  Motions 

2200.30  General  rules. 

2200.31  Caption;  Titles  of  cases. 

2200.32  Signing  of  pleadings  and  motions. 

2200.33  Notices  of  contest. 

2200.34  Employer  contests. 

2200.35  Complaints. 

2200.36  Content  of  the  answer. 

2200.37  Petitions  for  modification  of  the 
abatement  period. 

2200.38  Employee  contests. 

2200.39  Statement  of  position. 

2200.40  Motions  and  requests. 

2200.41  Failure  to  obey  rules. 

Subpart  D— Prehearing  Procedures  and 
Discovery 

2200.51  Prehearing  conferences  and  orders. 

2200.52  General  provisions  governing 
discovery. 

2200.53  Production  of  documents  and  things. 

2200.54  Requests  for  admissions. 
220(1.55     Interrogatories. 

2200.56  Depositions. 

2200.57  Issuance  of  subpenas;  Petitions  to 
revoke  or  modify  subpenas;  Right  to 
inspect  or  copy  data. 

Subpart  E — Heatings 

2200.60  Notice  of  hearing;  Location. 

2200.61  Submission  without  hearing. 

2200.62  Postponement  of  hearing. 

2200.63  Stay  of  proceedings. 

2200.64  Failure  to  appear. 

2200.65  Payment  of  witness  fees  and 
mileage;  Fees  of  persons  taking 
depositions. 

2200.66  Transcript  of  testimony. 

2200.67  Duties  and  powers  of  Judges. 

2200.68  Disqualification  of  the  |udge. 

2200.69  Examination  of  witnesses. 

2200.70  Exhibits. 

2200.71  Rules  of  evidence. 

2200.72  Burden  of  proof. 

2200.73  Objections. 

2200.74  Interlocutory  review. 
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Sec. 

2200.75    Filing  of  briefs  and  proposed 

findings  with  the  |udge;  Oral  argument  at 

the  hearing. 

Subpart  F — Posthearing  Procedures 

2200.90  Decisions  of  Judges. 

2200.91  Discretionary  review;  Petitions  for 
discretionary  review;  Statements  in 
opposition  to  petitions. 

2200.92  Review  by  the  Commission. 

2200.93  Briefs  before  the  Commission. 

2200.94  Stay  of  final  order. 

2200.95  Oral  argument  before  the 
Commission. 

Subpart  G — Miscellaneous  Proviaioas 

2200.100  Settlement. 

2200.101  Settlement  negotiations  before  a 
Settlement  judge. 

220ai02  Withdrawal. 

2200.103  Expedited  proceeding. 

2200.104  Standards  of  conduct. 

2200.105  Ex  parte  communication. 

2200.106  Amendment  to  rules. 

2200.107  Special  circumstances;  Waiver  of 
rules. 

2200.106    Official  seal  Occupational  Safety 
and  Health  Review  Commission. 


Subpart  A— General  Provisions 

§  2200.1    Definitions. 
As  used  herein: 

(a)  "Act"  means  the  Occupational 
Safety  and  Health  Act  of  1970,  29  U.S.C 
651-67& 

(b)  "Commission."  "person." 
"employer,"  and  "employee"  have  the 
meanings  set  forth  in  Section  3  of  the 
Act. 

(c)  "Secretary"  means  the  Secretary  of 
Labor  or  his  duly  authorized 
representative. 

(d)  "Executive  Secretary"  means  the 
Executive  Secretary  of  the  Commission. 

(ej  "Affected  employee"  means  an 
employee  of  a  cited  employer  who  is 
exposed  to  or  has  access  to  the  hazard 
arising  out  of  the  allegedly  violative 
circumstances,  conditions,  practices  or 
operations. 

(f)  "Judge"  means  an  Administrative 
Law  Judge  appointed  by  the  Chairman 
of  the  Commission  pursuant  to  12(j)  of 
the  Act.  29  U.S.C.  661(j).  as  amended  by 
Pub.  L.  95-251.  92  Stat.  183. 184  (1978). 

(g)  "Authorized  employee 
representative"  means  a  labor 
organization  which  has  a  collective 
bargaining  relationship  with  the  cited 
employer  and  which  represents  aHected 
employees. 

(h)  "Representative"  naeans  any 
person,  including  an  authorized 
employee  representative,  authorized  by 
a  party  or  intervener  to  represent  him  in 
a  proceeding. 

(i)  "Qtation"  means  a  written 
communication  issued  by  the  Secretary 


to  an  employer  pursuant  to  §  9(a)  of  the 
Act. 

(j)  "Notification  of  proposed  penalty" 
means  a  written  communication  issued 
by  the  Secretary  to  an  employer 
pursuant  to  §  10  (a)  or  (b)  of  the  Act. 

(k)  "Day"  means  a  calendar  day. 

(1)  "Working  day"  means  all  days 
except  Saturdays.  Sundays,  or  Federal 
holidays. 

(m)  "Proceeding"  means  any 
proceeding  before  the  Commission  or 
before  a  Judge. 

(n)  "IMeadings"  are  complaints  and 
answers  filed  under  §  22(X).34. 
statements  of  reasons  and  contestants' 
responses  filed  under  §  2200.38.  and 
petitions  for  modification  of  abatement 
and  objecting  parties'  responses  filed 
onder  §  2200.37.  A  motion  is  not  a 
"pleading"  within  the  meaning  of  these 
rules. 

§2200.2    Scope  Of  rules;  ApplicabUity  Of 
Federal  Rules  of  CMI  Procedure; 
Construction. 

(a)  Scope.  These  rules  shall  govern  all 
proceedings  before  the  Commission  and 
its  Judges. 

(b)  Applicability  of  Federal  Rules  of 
Civil  Procedure.  In  the  absence  of  a 
specific  provision,  procedure  shall  be  in 
accordance  with  the  Federal  Rules  of 
Civil  Procedure. 

(c)  Construction.  These  rules  shall  be 
construed  to  secure  an  expeditious,  just 
and  inexpensive  determination  of  every 
case. 

§  2200.3    Use  of  gender  and  number. 

(a)  Number.  Words  importing  the 
singular  number  may  extend  and  be 
applied  to  the  plural  and  vice  versa. 

(b)  Gender.  Words  importing  the 
masculine  gender  may  be  applied  to  the 
feminine  gender. 

§  2200.4    Computation  of  time. 

(a)  Computation.  In  computing  any 
period  of  time  prescribed  or  allowed  in 
these  rales,  the  day  from  which  the 
designated  period  begins  to  nm  shall  not 
be  included.  The  last  day  of  the  period 
so  computed  shall  be  included  unless  it 
is  a  Saturday.  Sunday  or  Federal 
holiday,  in  which  event  the  period  runs 
until  the  end  of  the  next  day  which  is 
not  a  Saturday.  Sunday,  or  Federal 
holiday.  When  the  period  of  time 
prescribed  or  allowed  is  less  than  7 
days,  intermediate  Saturdays,  Sundays 
and  Federal  holidays  shall  be  excluded 
from  the  computation. 

(b)  Service  by  mail.  Where  service  of 
a  document  other  than  a  petition  for 
discretionary  review,  is  made  by  mail 
pursuant  to  S  2200.7,  three  days  shall  be 
added  to  the  prescribed  period  for  the 
filing  of  a  response.  The  period  of  time 


for  filing  a  petition  for  discretionary 
review  is  governed  by  §  2200.91(b). 
Service  within  the  meaning  of  this  rule 
includes  issuance  of  documents  by  the 
Commission  or  Judge. 

§  2200.5    Extensions  of  time. 

Upon  motion  of  a  party  for  good  cause 
shown,  the  Commissien  or  Judge  may 
enlarge  any  time  prescribed  by  these 
rules.  All  such  motions  shall  be  in 
writing,  but  in  exigent  circumstances  in 
cases  pending  before  Judges,  an  oral 
request  may  be  made  and  followed  by  a 
written  motion.  A  request  for  an 
extension  of  time  should  be  received  in 
advance  of  the  date  on  which  the 
pleading  or  document  is  due  to  be  filed. 
However,  an  extension  of  time  may  be 
granted  even  though  the  request  was 
filed  after  the  designated  time  for  filing 
has  expired,  but  in  such  circumstances, 
the  party  requesting  the  extension  must 
show  good  cause  for  his  failure  to  make 
the  request  before  the  time  prescribed 
for  the  filing  had  expired.  The  motion 
may  be  acted  upon  before  the  time  for 
response  has  expired. 

§  2200.6    Record  address. 

Every  pleading  or  document  filed  by 
any  party  or  intervener  shall  contain  the 
name,  current  address  and  telephone 
number  of  his  representative,  or.  if  he 
has  no  representative,  his  own  name, 
current  address  and  telephone  number. 
Any  change  in  such  information  shall  be 
communicated  promptly  in  writing  to  the 
Judge  or  the  Executive  Secretary  if  no 
Judge  has  been  assigned,  and  to  all  other 
parties  and  interveners.  A  party  or 
intervener  who  fails  to  furnish  such 
information  shall  be  deemed  to  have 
waived  his  right  to  notice  and  service 
under  these  rules. 

§  2200.7    Service  and  notice. 

(a)  When  service  is  required.  At  the 
time  of  filing  pleadings  or  ether 
documents  a  copy  thereof  shall  be 
served  by  the  filing  party  or  intervener 
on  every  other  party  or  intervener. 

(b)  Service  on  represented  parties  or 
intervenors.  Service  upon  a  party  or 
intervener  who  has  appeared  through  a 
representative  shall  be  made  only  upon 
such  representative. 

(c)  How  accomplished.  Unless 
otherwise  ordered,  service  may  be 
accomplished  by  postage  pre-paid  first 
class  mail  or  by  personal  delivery. 
Service  is  deemed  effected  at  the  time  of 
mailing  (if  by  mail)  or  at  the  time  of 
personal  delivery  (if  by  personal 
delivery). 

(d)  Proof  of  service.  Proof  of  service 
shall  be  accomplished  by  a  written 
statement  of  the  same  whir  h  sets  forth 
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the  date  and  manner  of  service.  Such 
statement  shall  be  Tiled  with  the 
pleading  or  document. 

(e)  Proof  of  posting.  Where  service  is 
accomplished  by  posting,  proof  of  such 
posting  shall  be  filed  not  later  than  the 
first  working  day  following  the  posting. 

(fl  Service  on  represented  employees. 
Service  and  notice  to  employees 
represented  by  an  authorized  employee 
representative  shall  be  deemed 
accomplished  by  serving  the 
representative  in  the  manner  prescribed 
in  paragraph  (c)  of  this  section. 

(g)  Service  on  unrepresented 
employees.  In  the  event  that  there  are 
any  affected  employees  who  are  not 
represented  by  an  authorized  employee 
representative,  the  employer  shall, 
immediately  upon  receipt  of  notice  of 
the  docketing  of  the  notice  of  contest  or 
petition  for  modification  of  the 
abatement  period,  post,  where  the 
citation  is  required  to  be  posted,  a  copy 
of  the  notice  of  contest  and  a  notice 
informing  such  affected  employees  of 
their  right  to  party  status  and  of  the 
availability  of  all  pleadings  for 
inspection  and  copying  at  reasonable 
times.  A  notice  in  the  following  form 
shall  be  deemed  to  comply  with  this 
paragraph: 

(Name  of  employer).  Your  employer  has 
been  cited  by  the  Secretary  of  Lat>or  for 
violation  of  the  Occupational  Safety  and 
Health  Act  of  1970.  The  citation  has  been 
contested  and  will  be  the  subject  of  a  hearing 
before  the  OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION.  Affected 
employees  are  entitled  to  participate  in  this 
hearing  as  parties  under  terms  and  conditions 
established  by  the  OCCUPATIONAL 
SAFETY  AND  HEALTH  REVIEW 
COMMISSION  in  its  Rules  of  Procedure. 
Notice  of  intent  to  participate  should  be  sent 
to:  Occupational  Safely  and  Health  Review 
Commission.  1825  K  Street,  NW.. 
Washington.  DC  2SXXX,. 

All  papers  relevant  to  this  matter  may  be 
inspected  at:  (Place  reasonably  convenient  to 
employees,  preferably  at  or  near  workplace.) 

Where  appropriate,  the  second  sentence  of 
the  above  notice  will  be  deleted  and  the 
following  sentence  will  be  substituted: 

The  reasonableness  of  the  period 
prescribed  by  the  Secretary  of  Labor  for 
abatement  of  the  violation  has  been 
contested  and  will  be  the  subject  of  a  hearing 
before  the  OCCUPATIONAL  SAFETY  AND" 
HEALTH  REVIEW  COMMISSION. 

(h)  Special  service  requirements; 
Authorized  employee  representatives. 
The  authorized  employee 
representative,  if  any.  shall  be  served 
with  the  notice  set  forth  in  paragraph  (g) 
of  this  section  and  with  a  copy  of  the 
notice  of  contest. 

(i)  Notice  of  hearing  to  unrepresented 
employees.  A  copy  of  the  notice  of  the 
hearing  to  be  held  before  the  Judge  shall 
be  served  by  the  employer  on  affected 


employees  who  are  not  represented  by 
an  authorized  employee  representative 
by  posting  a  copy  of  the  notice  of  such 
hearing  at  or  near  the  place  where  the 
citation  is  required  to  be  posted. 

(j)  Notice  of  hearing  to  represented 
employees.  A  copy  of  the  notice  of  the 
hearing  to  be  held  before  the  Judge  shall 
be  served  by  the  employer  on  the 
authorized  employee  representative  of 
affected  employees  in  the  manner 
prescribed  in  paragraph  (c)  of  this 
section,  if  the  employer  has  not  been 
informed  that  the  authorized  employee 
representative  has  entered  an 
appearance  as  of  the  date  such  notice  is 
received  by  the  employer. 

(kj  Employee  contest;  Service  on  other 
employees.  Where  a  notice  of  contest  is 
filed  by  an  affected  employee  who  is  not 
represented  by  an  authorized  employee 
representative  and  there  are  other 
affected  employees  who  are  represented 
by  an  authorized  employee 
representative,  the  unrepresented 
employee  shall,  upon  receipt  of  the 
statement  filed  in  conformance  with 
§  2200.38.  serve  a  copy  thereof  on  such 
authorized  employee  representative  in 
the  manner  prescribed  in  paragraph  (c) 
of  this  section  and  shall  file  proof  of 
such  service. 

(1)  Employee  contest;  Service  on 
employer  Where  a  notice  of  contest  is 
filed  by  an  affected  employee  or  an 
authorized  employee  representative,  a 
copy  of  the  notice  of  contest  and 
response  filed  in  support  thereof  shall  be 
provided  to  the  employer  for  posting  in 
the  manner  prescribed  in  paragraph  (g) 
of  this  section. 

(m)  Employee  contest;  Service  on 
other  authorized  employee 
representatives.  An  authorized 
employee  representative  who  files  a 
notice  of  contest  shall  be  responsible  for 
serving  any  other  authorized  employee 
representative  whose  members  are 
affected  employees. 

(n)  Duration  of  posting.  Where  posting 
is  required  by  this  section,  such  posting 
shall  be  maintained  until  the 
commencement  of  the  hearing  or  until 
earlier  disposition. 

§2200.8    FHIng. 

(a)  Where  to  file.  Prior  to  the 
assignment  of  a  case  to  a  Judge,  all 
papers  shall  be  filed  with  the  Executive 
Secretary  at  1825  K  Street.  NW.. 
Washington.  DC  20006.  Subsequent  to 
the  assignment  of  the  case  to  a  Judge,  all 
papers  shall  be  filed  with  the  Judge  at 
the  address  given  in  the  notice  informing 
of  such  assignment.  Subsequent  to  the 
docketing  of  the  Judge's  report,  all 
papers  shall  be  filed  with  the  Executive 
Secretary,  except  as  provided  in 
§  2200.9(>(b)(3). 


(b)  How  to  file.  Unless  otherwise 
ordered,  all  filing  may  be  accomplished 
by  first  class  mail. 

(c)  Number  of  copies.  Unless 
otherwise  ordered  or  stated  in  this  Part: 

(1)  Pleadings.  Only  the  original  of  a 
pleading  shall  be  filed. 

(2)  Cases  before  Judges.  If  a  case  is 
before  a  Judge,  only  the  original  of  a 
document  shall  be  filed. 

(3)  Cases  before  Commission.  If  a 
case  is  before  the  Commission,  the 
original  and  four  copies  of  a  document 
shall  be  filed. 

(d)  Filing  date.  Filing  is  deemed 
effected  at  the  time  of  mailing,  except 
petitions  for  discretionary  review  are 
deemed  to  be  filed  at  the  time  of  receipt. 
See  §  2200.91. 

§  2200.9    Consolidation. 

Cases  may  be  consolidated  on  the 
motion  of  any  party,  on  the  Judges  own 
motion,  or  on  the  Commission's  own 
motion,  where  there  exist  common 
parties,  common  questions  of  law  or 
fact,  or  both,  or  in  such  other 
circumstances  as  justice  and  the 
administration  of  the  Act  require. 

§  2200.10    Severancs. 

Upon  its  own  motion,  or  upon  motion 
of  any  party  or  intervenor.  the 
Commission  or  the  Judge  may,  for  good 
cause,  order  any  proceeding  severed 
with  respect  to  some  or  all  issues  or 
parties. 

§  2200. 1 1    Protection  of  trad*  secrets  and 
other  privileged  infomwitlon. 

A  person  seeking  to  maintain  the 
confidentiality  of  a  trade  secret,  other 
matter  protected  by  18  U.S.C.  1905.  or 
other  privileged  information  shall  file  a 
motion  seeking  the  protection  of  such 
information  from  improper  disclosure. 
The  motion  shall  identify  the 
information  for  which  protection  is 
sought  and  state  with  specificity  the 
facts  showing  that  the  information  is  a 
trade  secret  or  otherwise  privileged  and 
that  its  disclosure  would  be  harmful. 
The  motion  shall  be  supported  by 
affidavits,  depositions  or  testimony  and 
shall  specify  the  protection  sought.  A 
party  opposing  the  motion  may  respond 
within  15  days,  but  if  the  motion  is  made 
during  a  hearing,  the  Judge  may 
prescribe  a  shorter  time  or  require  that 
the  response  be  made  during  the 
hearing.  A  response  contravening  the 
facts  stated  in  the  motion  shall  be 
supported  by  affidavits,  depositions  or 
testimony.  The  Commission  or  Judge 
may  temporarily  seal  the  portions  of  the 
record  containing  the  alleged  trade 
secret  or  other  privileged  information 
while  the  motion  is  pending.  The  Judge 
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shall  review  the  allegedly  privileged 
information  in  camera.  Upon  good  cause 
shown,  the  Judge  shall  permanently  seal 
that  portion  of  the  record  or  other  files 
of  the  Commission  containing  the 
privileged  information,  permitting 
access  only  to  the  Commission  and  any 
reviewing  court,  the  parties,  their 
attorneys  or  others  subject  to  any 
protective  order  that  is  issued,  and  issue 
such  protective  orders  as  are  necessary 
to  protect  the  confidentiality  of  such 
matters.  A  party  whose  claim  of 
privilege  has  been  overruled  by  the 
Judge  may  obtain  as  of  right  an  order 
sealing  those  portions  of  the  record 
containing  the  material  alleged  to  be 
privileged  pending  review  of  the  ruling 
or  final  disposition  of  the  case  by  the 
Commission.  Any  interlocutory  review 
of  such  an  order  shall  be  given  priority 
consideration  by  the  Commission. 

§  2200.12    References  to  cases. 

(a)  Citing  decisions  by  Commission 
and  fudges — (1)  Generally.  Parties  citing 
decisions  by  the  Commission  should 
include  in  the  citation  the  name  of  the 
employer,  a  citation  to  either  the  Bureau 
of  National  Affairs'  Occupational  Safety 
&  Health  Cases  ( 'BNA  OSHC  ")  or 
Commerce  Clearing  House's 
Occupational  Safety  and  Health 
Decisions  ( "CCH  OSHD").  the  OSHRC 
docket  number  and  the  year  of  the 
decision.  For  example.  Clement  Food 
Co..  11  BNA  OSHC  2120  (No.  80-607. 
1984). 

(2)  Parenthetical  statements.  When 
citing  the  decision  of  a  Judge,  the  digest 
of  an  opinion,  or  the  opinion  of  a  single 
Commissioner,  a  parenthetical 
statement  to  that  effect  should  be 
included.  For  example.  Rust  Engineering 
Co.,  1984  CCH  OSHD  ^  27.023  (No.  79- 

2090. 1984)  (view  of  Chairman ). 

vacating  direction  for  review  of  1980 
CCH  OSHD  H  24.269  {1980)(ALJ)  (digest). 

(3)  Additional  reference  to  OS.AHRC 
Reports  optional.  A  parallel  reference  to 
the  Commission's  official  reporter. 
OSAHRC  Reports,  which  prints  the  full 
text  of  all  Commission  and  Judges' 
decisions  in  microfiche  form,  may  also 
be  included.  For  example,  Texaco,  Inc., 
80  OSAHRC  74/Bl,  8  BNA  OSHC  1758 
(No.  77-3040. 1980).  See  generally  29 
CFR  2201.4(c)  (on  OSAHRC  Reports). 

(b)  References  to  court  decisions — (1) 
Pomilel  references  to  BNA  and  CCH 
reporters.  A  parallel  reference  to  either 
the  Bureau  of  National  Affairs' 
Occupational  Safety  &  Health  Cases 
("BNA  OSHC ")  or  Commerce  Clearing 
House's  Occupational  Safety  and  Health 
Decisions  ( "CCH  OSHD  ")  should  be 
included  in  a  citation  to  a  court  decision. 
For  example.  Simplex  Time  Recorder 
Co.  v.  Secretary  of  Labor.  786  F.2d  575, 


12  BNA  OSHC  1401  (D.C.  Cir.  1985); 
Deering  Milliken.  Inc.  v.  OSHRC,  630 
F.2d  1094. 1980  CCH  OSHD  f  24,991  (5th 
Cir.  1980). 

(2)  Name  of  employer  to  be  indicated. 
When  a  court  decision  is  cited  in  which 
the  first-listed  party  on  each  side  is 
either  the  Secretary  of  Labor  (or  the 
name  of  a  particular  Secretary  of  Labor], 
the  Commission,  or  a  labor  union,  the 
citation  should  include  in  parenthesis 
the  name  of  the  employer  in  the 
Commission  proceeding.  For  example, 
Donovan  v.  Allied  Industrial  Workers 
(Archer  Daniels  Midland  Co.),  760  F.2d 
783. 12  BNA  OSHC  1310  (7th  Cir.  1985); 
Donovan  v.  OSHRC  (Mobil  Oil  Corp.), 
713  F.2d  918. 1983  CCH  OSHD  |  26.627 
(2d  Cir.  1983). 

Subpart  B— Parties  and 
Representatives 

92200.20    Party  status. 

(a)  Affected  employees.  Affected 
employees  and  authorized  employee 
representatives,  by  notice  of  election 
filed  at  least  ten  days  before  the 
hearing,  may  elect  party  status 
concerning  any  matter  in  which  the  Act 
confers  a  right  to  participate.  A  notice  of 
election  filed  less  than  ten  days  prior  to 
the  hearing  is  ineffective  unless  good 
cause  is  shown  for  not  timely  filing  the 
notice. 

(b)  Employee  contest.  Where  a  notice 
of  contest  is  filed  by  an  employee  or  by 
an  authorized  employee  representative 
with  respect  to  the  reasonableness  of 
the  period  for  abatement  of  a  violation, 
the  employer  charged  with  the 
responsibility  of  abating  the  violation 
may  elect  party  status  by  a  notice  filed 
at  least  ten  days  before  the  hearing.  A 
notice  filed  less  than  ten  days  prior  to 
the  hearing  is  ineffective  unless  good 
cause  is  shown  for  not  timely  filing  the 
notice. 

§  2200.21    Intervention;  appearance  by 
non-parties. 

(a)  When  allowed.  A  petition  for  leave 
to  intervene  may  be  filed  at  any  time 
prior  to  ten  days  before  commencement 
of  the  hearing.  A  petition  filed  less  than 
ten  days  prior  to  the  commencement  of 
the  hearing  will  be  denied  unless  good 
cause  is  shown  for  not  timely  filing  the 
petition. 

(b)  Requirements  of  petition.  The 
petition  shall  set  forth  the  interest  of  the 
petitioner  in  the  proceeding  and  show 
that  the  participation  of  the  petitioner 
will  assist  in  the  determination  of  the 
issues  in  question,  and  that  the 
intervention  will  not  unduly  delay  the 
proceeding. 

(c)  Granting  of  petition.  The 
Commission  or  Judge  may  grant  a 


petition  for  intervention  to  such  an 
extent  and  upon  such  terms  as  the 
Commission  or  the  Judge  shall 
determine. 

§  2200.22    Representation  of  parties  and 
interveners. 

(a)  Representation.  Any  party  or 
intervenor  may  appear  in  person, 
through  an  attorney,  or  through  another 
representative  who  is  not  an  attorney.  A 
representative  must  file  an  appearance 
in  accordance  with  S  2200.23.  In  the 
absence  of  an  appearance  by  a 
representative,  a  party  or  intervenor  will 
be  deemed  to  appear  for  himself.  A 
corporation  or  unincorporated 
association  may  be  represented  by  an 
authorized  officer  or  agent. 

(b)  Affected  employees  represented 
by  union.  Where  an  authorized 
employee  representative  (see 

S  2200.1(g))  elects  to  participate  as  a 
party,  affected  employees  who  are 
members  of  the  collective  bargaining 
unit  may  not  separately  elect  party 
status.  If  the  authorized  employee 
representative  does  not  elect  party 
status,  affected  employees  who  are 
members  of  the  collective  bargaining 
unit  may  elect  party  status  in  the  same 
manner  as  affected  employees  who  are 
not  members  of  the  collective  bargaining 
unit.  See  §  2200.20(a). 

(c)  Affected  employees  not 
represented  by  union.  Affected 
employees  who  are  not  members  of  a 
collective  bargaining  unit  may  elect 
party  status  under  §  2200.20(a).  If  more 
than  one  employee  so  elects,  the  Judge 
shall  provide  for  them  to  be  treated  as 
one  party. 

(d)  Control  of  proceeding.  A 
representative  of  a  party  or  interxenor 
shall  be  deemed  to  control  all  matters 
respecting  the  interest  of  such  party  or 
intervenor  in  the  proceeding. 

§  2200.23    Appearances  and  wittidrawais. 

(a)  Entry  of  appearance — (1)  General. 
A  representative  of  a  party  or  intervenor 
shall  enter  an  appearance  by  signing  the 
first  document  filed  on  behalf  of  the 
party  or  intervenor  in  accordance  with 
paragraph  (a)(2)  of  this  section,  or 
thereafter  by  filing  an  entry  of 
appearance  in  accordance  with 
paragraph  (a)(3]. 

(2)  Appearance  in  first  document  or 
pleading.  If  the  first  document  filed  on 
behalf  of  a  party  or  intervenor  is  signed 
by  a  representative,  he  shall  be 
recognized  as  representing  that  party. 
No  separate  entry  of  appearance  by  him 
is  necessary,  provided  the  document 
contains  the  information  required  by 
§  2200.6. 
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(3)  Subsequent  appearance.  Where  a 
representative  has  not  previously 
appeared  on  behalf  of  a  party  or 
intervenor.  he  shall  file  an  entry  of 
appearance  with  the  Eocecutive 
Secretary,  or  )udge  if  the  case  has  been 
assigned.  The  entry  of  appearance  shall 
be  signed  by  the  representative  and 
contain  the  information  required  by 
§2200.6. 

(b)  Withdrawal  of  counsel  Any 
counsel  or  representative  of  record 
desiring  to  withdraw  his  appearance,  or 
any  party  desiring  to  withdraw  the 
appearance  of  counsel  or  representative 
of  record  for  him,  must  file  a  motion 
with  the  Commission  or  Judge 
requesting  leave  therefor,  and  showing 
that  prior  notice  of  the  motion  has  been 
given  by  him  to  his  client  or  counsel  or 
representative,  as  the  case  may  be.  The 
motion  of  counsel  to  withdraw  may,  in 
the  discretion  of  the  Conunission  or 
Judge,  be  denied  where  it  is  necessary  to 
avoid  undue  delay  or  prejudice  to  the 
rights  of  a  party  or  intervenor. 

Subpart  C— Pleadings  and  Motions 

§  2200.30    General  rules. 

(a)  Format  Pleadings  and  other 
documents  (other  than  exhibits)  shall  be 
typewritten,  double  spaced,  on  letter 
size  opaque  paper  (approximately  814 
inches  by  11  inches).  All  margins  shall 
be  approximately  1V4  inches.  Pleadings 
and  other  documents  shall  be  fastened 
at  the  upper  left  comer. 

(b)  Clarity.  Each  allegation  or 
response  of  a  pleading  or  motion  shall 
be  simple,  concise  and  direct. 

(c)  Separation  of  claims.  Each 
allegation  or  response  shall  be  made  in 
separate  numbered  paragraphs.  Each 
paragraph  shall  be  limited  as  far  as 
practicable  to  a  statement  of  a  single  set 
of  circumstances. 

(d)  Alternative  pleading.  A  party  may 
set  forth  two  or  more  statements  of  a 
claim  or  defense  alternatively  or 
hypofhetically.  When  two  or  more 
statements  are  made  in  the  alternative 
and  one  of  them  would  be  sufficient  if 
made  independently,  the  pleading  is  not 
made  insufficient  by  the  insufficiency  of 
one  or  more  of  the  alternative 
statements.  A  party  may  state  as  many 
separate  claims  or  defenses  as  he  has 
regardless  of  consistency  or  the  grounds 
on  which  based.  All  statements  shall  be 
made  subject  to  the  signature 
requirements  of  §  2200.32. 

(e)  Content  of  motions  and 
miscellaneous  pleadings.  A  motion  shall 
contain  a  caption  complying  with 

§  2200.31.  a  signature  complying  with 
§  2200.32.  and  a  clear  and  plain 
statement  of  the  relief  that  is  sought 
together  with  the  grounds  therefor. 


These  requirements  also  apply  to  any 
pleading  not  governed  by  more  specific 
requirements  in  this  Subpart. 

(f)  Burden  of  persuasion.  The  rules  of 
pleading  established  by  this  Subpart  are 
not  determinative  in  deciding  which 
party  bears  the  burden  of  persuasion  on 
an  issue.  By  pleading  a  matter 
affirmatively,  a  party  does  not  waive  its 
right  to  argue  that  the  burden  of 
persuasion  on  the  matter  is  on  another 
party. 

(g]  Enforcement  of  pleading  rules.  The 
Commission  or  the  Judge  may  refuse  for 
filing  any  pleading  or  motion  that  does 
not  comply  with  the  requirements  of  this 
Subpart. 


§  2200.31     Caption;  Titles  of  < 

(a)  Notice  of  contest  cases.  Cases 
initiated  by  a  notice  of  contest  shall  be 
titled: 

Secretary  of  Labor.  Complainant  v.  (Name 
of  Contestant].  Respondent. 

(b)  Petitions  for  modification  of 
abatement  period.  Cases  initiated  by  a 
petition  for  modification  of  the 
abatement  period  shall  be  titled: 

(Name  of  employer).  Petitioner  v.  Secretary 
of  Labor.  Respondent. 

(c)  Location  of  title.  The  titles  listed  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  appear  at  the  left  upper  portion  of 
the  initial  page  of  any  pleading  or 
document  (other  than  exhibits)  filed. 

(d)  Docket  number.  The  initial  page  of 
any  pleading  or  document  (other  than 
exhibits)  shall  show,  at  the  upper  right 
of  the  page,  opposite  the  title,  the  docket 
number,  if  known,  assigned  by  the 
Commission. 

§  2200.32    Signing  of  pleadings  and 
motions. 

Pleadings  and  motions  shall  be  signed 
by  the  filing  party  or  by  the  party's 
representative.  The  signature  of  a 
representative  constitutes  a 
representation  by  him  that  he  is 
authorized  to  represent  the  party  or 
parties  on  whose  behalf  the  pleading  is 
filed.  The  signature  of  a  representative 
or  party  also  constitutes  a  certificate  by 
him  that  he  has  read  the  pleading, 
motion,  or  other  paper,  that  to  the  best 
of  his  knowledge,  information,  and 
belief  formed  after  reasonable  inquiry,  it 
is  well  grounded  in  fact  and  is 
warranted  by  existing  law  or  a  good 
faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law, 
and  that  it  is  not  interposed  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless 
increase  hti  the  cost  of  litigation. 


S220(U3    NoUoes  Of  contest 

Within  15  working  days  after  receipt 
of— 

(a)  Notification  that  the  employer 
intends  to  contest  a  citation  or  proposed 
penalty  under  section  10(a)  of  the  Act, 
29  U.S.C.  659(a):  or 

(b)  Notification  that  the  employer 
wishes  to  contest  a  notice  of  a  failure  to 
abate  or  a  proposed  penalty  under 
section  10(b)  of  the  Act,  29  U.S.C.  659(b): 
or 

(c)  A  notice  of  contest  filed  by  an 
employee  or  representative  of 
employees  under  section  10(c)  of  the 
Act,  29  U.S.C.  659(c), 

the  Secretary  shall  notify  the 
Commission  of  the  receipt  in  writing  and 
shall  promptly  furnish  to  the  Executive 
Secretary  of  llie  Commission  the  original 
of  any  documents  or  records  filed  by  the 
employer  and  copies  of  all  other 
documents  or  records  relevant  to  the 
contest. 

S  2200.34    Employer  contests. 

(a)  Filing  deadline  for  complaint.  The 
Secretary  shall  file  with  the  Commission 
a  complaint  conforming  to  the 
requirements  of  §  2200.35  no  later  than 
30  days  after  the  filing  of  the  Secretary's 
notice  to  the  Conunission  pursuant  to 

§  2200.33. 

(b)  Motion  for  more  definite 
statement  Upon  a  showing  by  the 
employer  that  it  cannot  frame  a 
responsive  answer  to  the  allegations  of 
the  complaint,  the  employer  may  move 
for  a  more  definite  statement  of  the 
Secretary's  allegations  before  filing  an 
answer.  The  motion  shall  be  filed  within 
twenty  days  after  service  of  the 
complaint  and  shall  point  out  the  defects 
complained  of  and  the  details  desired. 
The  prompt  filing  of  an  amended 
complaint  meeting  the  objections  of  the 
moving  party  may  obviate  the  necessity 
for  the  Judge  to  rule  on  the  motion. 

(c)  Order  to  file  amended  complaint 
In  response  to  a  motion  for  more  definite 
statement  or  upon  the  Commission's  or 
the  Judge's  own  initiative,  the  Secretary 
may  be  ordered  to  file  an  amended 
complaint.  The  order  will  require  the 
Secretary  to  supply  such  additional 
information  or  further  particularization 
of  the  complaint's  allegations  as  the 
Commission  or  the  Judge  deems 
necessary. 

(d)  Time  to  file  answer— (\] 
Generally.  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  the 
employer  shall  file  with  the  Commission 
an  answer  conforming  to  the 
requirements  of  \  2200.36  within  30  days 
after  service  of  the  complaint. 

(2)  Exceptions.  If  a  motion  to  dismiss 
or  a  motion  for  a  more  definite 
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statement  has  been  filed,  the  answer 
shall  be  filed  within  15  days  after  the 
motion  is  denied.  If  a  motion  to  amend 
the  complaint  or  a  motion  for  a  more 
definite  statement  has  been  granted,  or 
if  an  amended  complaint  has  been  filed 
voluntarily  under  §  2200.35(f)  before  an 
answer  is  served,  the  answer  shall  be 
filed  within  30  days  after  service  of  the 
amended  complaint. 

§  2200.35    Complaints. 

(a)  General  requirements.  The 
purpose  of  this  section  is  to  insure  the 
early  ascertainment  of  the  issues  to  be 
litigated.  Attachment  of  the  citation  or 
notification  of  failure  to  abate  to  the 
complaint  and  incorporation  of  its  terms 
by  reference  do  not  comply  with  this 
section.  The  complaint  shall  contain  the 
following  allegations  in  separately 
designated  paragraphs: 

(1)  The  employer  is  engaged  in  a 
business  affecting  commerce  within  the 
meaning  of  section  3(5)  of  the  Act,  29 
U.S.C.  652(5); 

(2)  The  employer's  name,  principal 
place  of  business  and  type  of  business 
conducted  as  of  the  date  of  the  alleged 
violation  or  failure  to  abate;  and 

(3)  The  time  and  place  of  each  alleged 
violation  or  failure  to  abate. 

(b)  Complaints  concerning  contested 
alleged  violations.  Each  alleged 
violation  shall  be  set  out  in  a  separate 
numbered  paragraph,  which  shall  have 
the  subparagraphs  described  below.  All 
allegations  that  relate  to  the  same 
alleged  violation  shall  be  placed  in  one 
paragraph.  A  paragraph  alleging  a 
violation  shall  state  the  basis  for  the 
alleged  violation  and  shall  in  separate 
subparagraphs  state  clearly  and 
concisely — 

(1)  The  general  duty  clause,  standard, 
regulation,  order  or  other  rule  that  was 
violated  and  the  item  number  of  the 
citation  in  which  the  alleged  violation  is 
set  forth; 

(2)  The  applicability  of  any  cited 
standard  or  regulation; 

(3)  The  circumstances,  conditions, 
practices  or  operations  that  are  the 
basis  for  the  alleged  violation; 

(4)  Where  pertinent,  that  employees 
had  access  to  or  were  exposed  to  the 
cited  circumstances,  conditions, 
practices  or  operations; 

(5)  That  the  employer  knew  or  could 
have  known  with  the  exercise  of 
reasonable  diligence  of  the  cited 
circumstances,  conditions,  practices  or 
operations; 

(6)  If  the  violation  is  alleged  to  be 
serious,  or  it  is  alleged  that  the  employer 
willfully  committed  the  alleged 
violation,  the  basis  for  the  classification; 

(7)  If  the  employer  is  alleged  to  have 
repeatedly  committed  the  alleged 


violation,  the  basis  for  the  classification, 
each  prior  citation  and  item  number  that 
serves  as  the  basis  for  the  classification, 
and  the  date  that  each  became  a  final 
order  of  the  Commission; 

(8)  The  appropriateness  of  the 
proposed  penalty,  specifying  the 
amount;  and 

(9)  The  reasonableness  of  the 
proposed  abatement  date,  specifying  the 
date. 

(c)  Additional  requirements  for 
complaints  alleging  violations  of  the 
General  Duty  Clause.  With  respect  to 
each  alleged  violation  of  §  5(a)(1)  of  the 
Act,  29  U.S.C.  §  654(a)(1),  the  complaint 
shall  also  identify  the  alleged  hazard 
and  specify  the  feasible  means  by  which 
the  employer  could  have  eliminated  or 
materially  reduced  the  alleged  hazard. 

(d)  Additional  requirements  for 
complaints  alleging  violations  of 
general  standards.  With  respect  to  each 
alleged  violation  of  any  standard  or 
regulation  under  which  the  obligation  of 
the  employer  is  contingent  upon  the 
existence  of  a  hazard  (e.g.,  29  CFR 
1910.94(d)(7){iii),  1910.94(d)(9)(i), 
1910.132(a)  and  1926.28(a)).  the 
complaint  shall  also  identify  the 
particular  hazard  created  by  the 
circumstances,  conditions,  practices  or 
operations  that  are  the  basis  for  the 
alleged  violation.  With  respect  to  each 
alleged  violation  of  any  standard  or 
regulation  that  does  not  specify  a  means 
of  abatement  and  does  not  provide  a 
specific  performance  criterion,  the 
complaint  shall  also  identify  the  feasible 
means  by  which  the  employer  should 
have  abated  the  allegedly  violative 
condition.  If  the  cited  standard  or 
regulation  lists  a  number  of  alternative 
means  of  abatement,  the  complaint  shall 
also  state  which  the  employer  failed  to 
use. 

(e)  Complaints  alleging  failure  to 
abate.  With  respect  to  each  contested 
allegation  of  failure  to  abate  a  violation, 
the  complaint  shall  allege  with 
particularity  the  failure  to  abate, 
specifying  its  date,  location  and 
circumstances.  The  complaint  also  shall 
state  the  penalty  proposed,  and  allege 
that  the  penalty  is  "appropriate"  under 
section  17(j)  of  the  Act,  29  U.S.C.  666(j). 
The  complaint  shall  also  identify  the 
citation  and  item  number  in  which  the 
violation  was  previously  cited,  the  date 
on  which  this  prior  citation  became  a 
final  order  of  the  Commission,  and  the 
date  by  which  abatement  was  required. 

(f)  Amendment  of  the  citation  and 
complaint  A  contested  citation, 
notification  of  proposed  penalty,  or 
notification  of  failure  to  abate  may  be 
amended  once  as  a  matter  of  course  in 
the  complaint  before  an  answer  is 
served  if: 


(1)  The  amended  allegation  arises  out 
of  the  same  conduct,  occurrence  or 
hazard  described  in  the  citation; 

(2)  The  amendment  does  not  result  in 
incurable  harm  to  the  employer  in  the 
preparation  or  presentation  of  its  case; 
and 

(3)  The  complaint  clearly  identifies  the 
change  that  is  being  made  in  the 
allegation. 

All  other  amendments  of  the  Secretary's 
allegations,  as  well  as  any  amendments 
of  the  employer's  responses,  are 
governed  by  Federal  Rule  of  Civil 
Procedure  15. 

§  2200.36    Content  of  the  answer. 

(a)  Response  to  the  Secretary's 
allegations.  The  answer  shall  contain  in 
short  and  plain  terms  a  response  to  each 
allegation  of  the  complaint.  It  shall 
specifically  admit  or  deny  each 
allegation  or.  if  the  employer  is  without 
knowledge  of  the  facts,  the  answer  shall 
so  state.  A  statement  of  lack  of 
knowledge  has  the  effect  of  a  denial.  A 
failure  to  respond  to  an  allegation  shall 
be  treated  as  an  admission  that  the 
allegation  is  true.  Amendment  of  the 
answer  to  correct  a  failure  to  respond 
may  be  permitted  when  the  presentation 
of  the  merits  of  the  case  will  be 
subserved  thereby  and  the  party  who 
obtained  the  admission  fails  to  satisfy 
the  Commission  or  Judge  that  the 
amendment  will  prejudice  him  in 
presenting  his  case  or  defense  on  the 
merits. 

(b)  Affirmative  defenses.  (1)  The 
employer  shall  state  in  its  answer  in 
separate  numbered  paragraphs  any 
matter  that  may  constitute  an  avoidance 
or  an  affirmative  defense  including,  but 
not  limited  to.  the  following:  creation  of 
a  greater  hazard  by  complying  with  a 
cited  standard;  exemption  under  section 
4(b)(1)  of  the  Act,  29  U.S.C.  653(b)(1); 
failure  to  issue  a  citation  with 
reasonable  promptness;  infeasibility  of 
compliance;  invalidity  of  the  cited 
standard;  preemption  of  section  5(a)(1) 
of  the  Act,  29  U.S.C.  654(a)(1).  by  a 
specific  standard;  preemption  of  a 
standard  by  a  more  specifically 
applicable  standard  under  29  CFR 
1910.5(c)(1);  res  judicata;  the  six-month 
limitation  period  in  section  9(c)  of  the 
Act,  29  U.S.C.  §  658(c);  or  unpreventable 
employee  conduct. 

(2)  By  pleading  an  avoidance  or 
affirmative  defense,  the  employer  does 
not  waive  its  right  to  argue  that  the 
Secretary  has  the  burden  of  persuasion 
concerning  the  matter.  See  §  2200.30(f). 
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S220(L37    P««Miora  for  modification  Of  ttM 
■batwnwit  period. 

(a)  Grounds  for  modifying  abatement 
date.  An  employer  may  file  a  petition  for 
modification  of  abatement  date  when 
such  employer  has  made  a  good  faith 
effort  to  comply  with  the  abatement 
requirements  of  a  citation,  but  such 

oKatomont  Viae  no*  Kopn  rorT»r»)«»toH 

because  of  factors  beyond  the 
employer's  reasonable  control. 

(b)  Contents  of  petition.  A  petition  for 
modification  of  abatement  date  shall  be 
in  writing  and  shall  include  the 
following  information: 

(1)  All  steps  taken  by  the  employer, 
and  the  dates  of  such  action,  in  an  effort 
to  achieve  compliance  during  the 
prescribed  abatement  period. 

(2)  The  specific  additional  abatement 
time  necessary  in  order  to  achieve 
compliance. 

(3)  The  reasons  such  additional  time 
is  necessary,  including  the 
unavailability  of  professional  or 
technical  personnel  or  of  materials  and 
equipment,  or  because  necessary 
construction  or  alteration  of  facilities 
cannot  be  completed  by  the  original 
abatement  date. 

(4)  All  available  interim  steps  being 
taken  to  safeguard  the  employees 
against  the  cited  hazard  during  the 
abatement  period. 

(c)  When  and  where  filed:  Posting 
requirement:  Responses  to  petition.  A 
petition  for  modification  of  abatement 
date  shall  be  filed  with  the  Area 
Director  of  the  United  States 
Department  of  Labor  who  issued  the 
citation  no  later  than  the  close  of  the 
next  working  day  following  the  date  on 
which  abatement  was  originally 
required.  A  later-filed  petition  shall  be 
accompanied  by  the  employer's 
statement  of  exceptional  circumstances 
explaining  the  delay. 

(1)  A  copy  of  such  petition  shall  be 
posted  in  a  conspicuous  place  where  all 
affected  employees  will  have  notice 
thereof  or  near  each  location  where  the 
violation  occurred.  The  petition  shall 
remain  posted  for  a  period  of  ten  (10) 
days. 

(2)  Affected  employees  or  their 
representatives  may  file  an  objection  in 
writing  to  such  petition  with  the 
aforesaid  Area  Director.  Failure  to  file 
such  objection  writhin  ten  (10)  working 
days  of  the  date  of  posting  of  such 
petition  shall  constitute  a  waiver  of  any 
further  right  to  object  to  said  petition. 

(3)  The  Secretary  or  his  duly 
authorized  agent  shall  have  the 
authority  to  approve  any  petition  for 
modificatiea  of  abatement  date  filed 
pursuant  to  paragraphs  (b)  and  (c)  of 
this  section.  Such  uncontested  petitions 


shall  become  final  orders  pursuant  to 
sections  10  (a)  and  (c)  of  the  Act. 

(4)  The  Secretary  or  his  authorized 
representative  shall  not  exercise  his 
approval  power  until  the  expiration  of 
fifteen  (15)  working  days  from  the  date 
the  petition  was  posted  pursuant  to 
paragraphs  (c)  (1)  and  (2)  of  this  section 
by  the  employer. 

(d)  Contested  petitions.  Where  any 
petition  is  objected  to  by  the  Secretary 
or  affected  employees,  such  petition 
shall  be  processed  as  follows: 

(1)  The  petition,  citation  and  any 
objections  shall  be  forwarded  to  the 
Commission  within  three  (3)  working 
days  after  the  expiration  of  the  fifteen 
(15)  day  period  set  out  in  paragraph 
(c)(4)  of  this  section. 

(2)  The  Commission  shall  docket  and 
process  such  petitions  as  expedited 
proceedings  as  provided  for  in 

§  2200.103  of  this  Part. 

(3)  An  employer  petitioning  for  a 
modification  of  the  abatement  period 
shall  have  the  burden  of  proving  in 
accordance  with  the  requirements  of  29 
U.S.C.  659(c),  that  such  employer  has 
made  a  good  faith  effort  to  comply  with 
the  abatement  requirements  of  the 
citation  and  that  abatement  has  not 
been  completed  because  of  factors 
beyond  the  employer's  control. 

(4)  Within  ten  (10)  working  days  after 
the  receipt  of  notice  of  the  docketing  by 
the  Commission  of  any  petition  for 
modification  of  the  abatement  date, 
each  objecting  party  shall  file  a 
response  setting  forth  the  reasons  for 
opposing  the  granting  of  a  modification 
date  different  from  that  requested  in  the 
petition. 

§220a3«    EmployM contests. 

(a)  Secretary's  statement  of  reasons. 
Where  an  affected  employee  or 
authorized  employee  representative  files 
a  notice  of  contest  with  respect  to  the 
abatement  period,  the  Secretary  shall, 
within  10  days  from  his  receipt  of  the 
notice  of  contest,  file  a  clear  and  concise 
statement  of  the  reasons  the  abatement 
period  prescribed  by  him  is  not 
unreasonable. 

(b)  Response  to  Secretary's  statement 
Not  later  than  10  days  after  receipt  of 
the  statement  referred  to  in  paragraph 
(a)  of  this  section,  the  contestant  shall 
file  a  response. 

(c)  Expedited  proceedings.  All 
contests  under  this  section  shall  be 
handled  as  expedited  proceedings  as 
provided  for  in  9  2200.103  of  this  part 


$22003*    StatsMam  Of  position. 

At  any  time  prior  to  the 
commenGement  of  the  hearhig  before  the 
Judge,  any  person  entitled  to  appear  as  a 
party,  or  any  person  who  has  been 


granted  leave  to  intervene,  may  file  a 
statement  of  position  with  respect  to 
any  or  all  issues  to  be  heard. 

§  2200.40    Motions  and  requests. 

(a)  How  to  make.  A  request  for  an 
order  shall  be  made  by  motion.  Motions 
shall  be  in  writing  or.  unless  the  Judge 
directs  otherwise,  may  be  made  orally 
during  a  hearing  on  the  record  and  shall 
be  included  in  the  transcript.  In  exigent 
circumstances  in  cases  pending  before 
Judges,  a  motion  may  be  made 
telephonically  if  it  is  reduced  to  writing 
and  filed  within  a  short  time.  A  motion 
shall  state  with  particularity  the  grounds 
on  which  it  is  based  and  shall  set  forth 
the  relief  or  order  sought.  A  motion  shall 
not  be  included  in  another  document, 
such  as  a  brief  or  a  petition  for 
discretionary  review,  but  shall  be  made 
in  a  separate  document.  Unless  a  motion 
is  made  by  all  parties,  the  moving  party 
shall  state  in  the  motion  any  opposition 
or  lack  of  opposition  of  which  he  is 
aware. 

(b)  When  to  make.  A  motion  filed  in 
lieu  of  an  answer  pursuant  to 

5  2200.34(b)  shall  be  filed  no  later  than 
twenty  days  after  the  service  of  the 
complaint.  Any  other  motion  shall  be 
made  as  soon  as  the  grounds  therefor 
are  knov^-n. 

(c)  Responses.  Any  party  or 
intervenor  upon  whom  a  motion  is 
served  shall  have  ten  days  from  service 
of  the  motion  to  file  a  response.  A 
procedural  motion  may  be  ruled  upon 
prior  to  the  expiration  of  the  time  for 
response.  A  party  adversely  affected  by 
the  ruling  may  within  five  days  of 
service  of  the  ruling  seek 
reconsideration. 

(d)  Postponement  not  automatic  upon 
filing  of  motion.  The  filing  of  a  motion, 
including  a  motion  for  a  postponement, 
does  not  automatically  postpone  a 
hearing.  See  S  2200.62  with  respect  to 
motions  for  postponement. 

9  220a41    Failure  to  ot>ey  rules. 

(a)  Sanctions,  When  any  party  has 
failed  to  plead  or  otherwise  proceed  as 
provided  by  these  rules  or  as  required 
by  the  Commission  or  Judge,  he  may  be 
declcired  to  be  in  default  either: 

(1)  On  the  initiative  of  the 
Commission  or  Judge,  after  having  been 
afforded  an  opportunity  to  show  cause 
why  he  should  not  be  declared  to  be  in 
defaul^.  or 

(2)  On  the  motion  of  a  party. 
Thereafter,  the  Commission  or  Judge.  In 
their  discretion,  may  enter  a  decision 
against  the  defaulting  party  or  strike  any 
pleading  or  document  not  filed  in 
accordance  with  these  rules. 
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(b)  Motion  to  set  aside  sanctions.  For 
reasons  deemed  sufficient  by  the 
Commission  or  Judge  and  upon  motion 
expeditiously  made,  the  Commission  or 
Judge  may  set  aside  a  sanction  imposed 
under  paragraph  (a)  of  this  section. 

Subpart  D— Prehearing  Procedures 
and  Discovery 

S  220as  t    Preltearing  conferences  and 
orders. 

Prehearing  conferences  are 
encouraged.  Prehearing  conferences 
may  be  conducted  by  a  telephone 
conference  call  In  addition  to  the 
prehearing  and  scheduling  procedures 
set  forth  in  Fed.R.Civ.P.  16,  the  Judge 
may  upon  his  own  initiative  or  on  the 
motion  of  a  party  direct  the  parties  to 
confer  among  themselves  to  consider 
settlement,  stipulation  of  facts  or  any 
other  matter  that  may  expedite  the 
hearing.  Where  a  prehearing  conference 
is  not  held,  the  Judge  may  in  his 
discretion  require  the  attorneys  for  the 
parties  to  prepare  and  submit  an  agreed 
prehearing  order  setting  forth  any 
stipulations  between  the  parties,  the 
disputed  issues  of  fact  and  law,  the 
names  and  addresses  of  witnesses,  the 
exhibits  expected  to  be  called  by  each 
party  in  its  case-in-chief,  the  possibility 
of  settlement,  the  estimated  hearing 
time,  and  a  proposed  hearing  date  or 
dates. 

S  2200.52    General  provisions  ooveming 
diecovery. 

(a)  General — (1)  Methods  and 
limitations.  In  conformity  with  these 
rules,  any  party  may.  without  leave  of 
the  Commission  or  Judge,  obtain 
discovery  by  one  or  more  of  the 
following  methods: 

(i)  Production  of  documents  or  things 
or  permission  to  enter  upon  land  or 
other  property  for  inspection  and  other 
purposes  (§  2200.53): 

(ii)  Requests  for  admission  {\  2200.54): 
and 

(iii)  Interrogatories  to  the  extent 
provided  in  S  2200.55. 

Discovery  is  not  available  under  these 
rules  through  depositions  except  to  the 
extent  provided  in  §  2200.56.  In  the 
absence  of  a  specific  provision, 
procedure  shall  be  in  accordance  with 
the  Federal  Rules  of  Civil  Procedure. 
However,  entry  upon  land  or  other 
property  may  not  be  compelled  by  the 
imposition  of  sanctions  under  these 
rules  or  Fed.R.av.P.  34.  If  a  party 
objects  and  refuses  permission  to  enter 
upon  land  or  other  property,  such  entry 
shall  be  sought  by  application  for  a 
search  warrant  friom  a  federal  district 
court 


(2)  Time  for  discovery.  A  party  may 
initiate  all  forms  of  discovery  in 
conformity  with  these  Rules  at  any  time 
after  the  filing  of  the  first  responsive 
pleading  or  motion  that  delays  the  filing 
of  an  answer,  such  as  a  motion  to 
dismiss.  Discovery  requests  shall  be 
completed  no  later  than  seven  days 
prior  to  the  date  set  for  hearing  unless 
the  Judge  orders  otherwise. 

(b)  Scope  of  discovery.  The 
information  or  response  sought  through 
discovery  may  concern  any  matter  not 
privileged  and  that  is  relevant  to  the 
subject  matter  involved  in  the  pending 
case.  It  is  not  ground  for  the  objection 
that  the  information  or  response  sought 
will  be  inadmissible  at  the  hearing,  if 
that  information  or  response  appears 
reasonably  calculated  to  lead  to 
discovery  of  admissible  evidence, 
regardless  of  which  party  has  the 
burden  of  proof. 

(c)  Limitations.  The  frequency  or 
extent  of  the  discovery  methods 
provided  by  these  rules  may  be  limited 
by  the  Conmiission  or  Judge  if  it  is 
determined  that: 

(1)  The  discovery  sought  is 
unreasonably  cumulative  or  duplicative, 
or  is  obtainable  from  some  other  source 
that  is  more  convenient,  less 
burdensome,  or  less  expensive; 

(2)  The  party  seeking  discovery  has 
had  ample  opportunity  to  obtain  the 
information  sought  by  discovery  in  the 
action;  or 

(3)  The  discovery  is  unduly 
burdensome  or  expensive,  taking  into 
account  the  needs  of  the  case, 
limitations  on  the  parties'  resources,  and 
the  importance  of  the  issues  in  litigation. 

(d)  Protective  orders.  In  connection 
with  any  discovery  procedure,  the 
Commission  or  Judge  may  make  any 
order  which  justice  requires  to  protect  a 
party  or  person  from  annoyance, 
embarrassment,  oppression,  or  undue 
burden  or  expense,  including  one  or 
more  of  the  following: 

(1)  That  the  discovery  not  be  had; 

(2)  That  discovery  may  be  had  only  on 
specified  terms  and  conditions, 
including  a  designation  of  the  time  and 
place,  or  that  the  scope  of  discovery  be 
limited  to  certain  matters; 

(3)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  Commission  or  Judge; 
and 

(4)  That  confidential  information  not 
be  disclosed  or  that  it  be  disclosed  only 
in  a  designated  way.  See  also  {  2200.11 
on  trade  secrets. 

(e)  Failure  to  cooperate:  Sanctions.  A 
party  may  apply  for  an  order  compelling 
discovery  when  another  party  refuses  or 
obstructs  disoerery.  For  purposes  of  this 

-  paragraph,  an  evasive  or  incomplete 


answer  is  to  be  treated  as  a  failure  to 
answer.  If  a  Judge  enters  an  order 
compelling  discovery  and  there  is  a 
failure  to  comply  with  that  order,  the 
Judge  may  make  such  orders  with  regard 
to  the  failure  as  are  just.  The  orders  may 
issue  upon  the  initiative  of  a  Judge  after 
affording  an  opportunity  to  show  cause 
why  the  order  should  not  be  entered,  or 
upon  the  motion  of  a  partj-.  The  orders 
may  include  the  following: 

(1)  An  order  that  designated  facts 
shall  be  taken  to  be  established  for 
purposes  of  the  case  in  accordance  with 
the  claim  of  the  party  obtaining  that 
order 

(2)  An  order  refusing  to  permit  the 
disobedient  party  to  support  or  to 
oppose  designated  claims  or  defenses, 
or  prohibiting  it  from  introducing 
designated  matters  in  evidence;  and 

(3)  An  order  striking  out  pleadings  or 
parts  thereof,  or  staying  further 
proceedings  until  the  order  is  obeyed. 

(f)  Unreasonable  delays.  None  of  the 
discovery  procedures  set  forth  in  these 
rules  shall  be  used  in  a  manner  or  at  a 
time  which  shall  delay  or  impede  the 
progress  of  the  case  toward  hearing 
status  or  the  hearing  of  the  case  on  the 
date  for  which  it  is  scheduled,  unless,  in 
the  interests  of  justice,  the  Judge  shall 
order  otherwise.  Unreasonable  delays  in 
utilizing  discovery  procedures  may 
result  in  termination  of  the  party's  right 
to  conduct  discovery. 

S  2200.53    Production  of  documenU  and 
things. 

(a)  Scope.  At  any  time  after  the  filing 
of  the  first  responsive  pleading  or 
motion  that  delays  the  filing  of  an 
answer,  such  as  a  motion  to  dismiss, 
any  party  may  serve  on  any  other  party 
a  request  to: 

(1)  Produce  and  permit  the  party 
making  the  request,  or  a  person  acting 
on  his  or  her  behalf,  to  inspect  and  copy 
any  designated  documents,  or  to  inspect 
and  copy,  test,  or  sample  any  tangible 
things  which  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served; 

(2)  Permit  entry  upon  designated  land 
or  other  property  In  the  possession  or 
control  of  the  party  upon  whom  the 
request  is  served  for  the  purpose  of 
inspection  and  measuring,  surveying, 
photographing,  testing  or  sampling  the 
property  or  any  designated  object  or 
operation  thereon. 

(b)  Procedure.  The  request  shall  set 
forth  the  items  to  be  inspected,  either  by 
individual  item  or  by  category,  and 
describe  each  item  and  category  with 
reasonable-particularity.  It  shall  specify 
a  reasonable  time,  place  and  manner  of 
making  the  inspection  and  performing 


23202  Federal  Register  /  Vol.  51.  No.  122  /  Wednesday.  June  25.  1986  /  Proposed  Rules 


the  related  acts.  The  party  upon  whom 
the  request  is  served  shall  serve  a 
written  response  within  30  days  after 
service  of  the  request.  The  Commission 
or  Judge  may  allow  a  shorter  or  longer 
time.  The  response  shall  state,  with 
respect  to  each  item  or  category,  that 
inspection  and  related  activities  will  be 
permitted  as  requested,  unless  the 
request  is  objected  to  in  whole  or  in 
part,  in  which  event  the  reasons  for 
objection  shall  be  stated.  If  objection  is 
made  to  part  of  an  item  or  category,  that 
part  shall  be  specified.  To  obtain  a 
ruling  on  an  objection  by  the  responding 
party,  the  requesting  party  shall  file  a 
motion  with  the  Judge  and  shall  annex     - 
thereto  his  request,  together  with  the 
response  and  objections,  if  any. 

§  2200.54    Requests  for  admissions. 

(a)  Scope.  At  any  time  after  the  filing 
of  the  first  responsive  pleading  or 
motion  that  delays  the  filing  of  an 
answer,  such  as  a  motion  to  dismiss, 
any  party  may  serve  upon  any  other 
party  written  requests  for  admissions, 
for  pu.-poses  of  the  pending  action  only, 
of  the  genuineness  and  authenticity  of 
any  document  described  in  or  attached 
to  the  requests,  or  of  the  truth  of  any 
specified  matter  of  fact  Each  matter  of 
which  an  admission  is  requested  shall 
be  separately  set  forth.  The  number  of 
requested  admissions  shall  not  exceed 
25,  including  subparts,  unless  the 
moving  party  establishes  that  the 
complexity  of  the  case  necessitates  a 
greater  number  of  requested  admissions. 
The  original  of  the  request  shall  be  filed 
with  the  Judge. 

(b)  Response  to  requests.  Each  matter 
is  deemed  admitted  unless,  within  30 
days  after  service  of  the  requests  or 
within  such  shorter  or  longer  time  as  the 
Commission  or  Judge  may  allow,  the 
party  to  whom  the  requests  are  directed 
serves  upon  the  requesting  party  (1)  a 
written  answer  specifically  admitting  or 
denying  the  matter  involved  in  whole  or 
in  part,  or  asserting  that  it  cannot  be 
truthfully  admitted  or  denied  and  setting 
forth  in  detail  the  reasons  why  this  is  so, 
or  (2)  an  objection,  stating  in  detail  the 
reasons  therefor.  The  response  shall  be 
made  under  oath  or  affirmation  and 
signed  by  the  party  or  his 
representative.  The  original  shall  be 
filed  with  the  Judge. 

(c)  Effect  of  admission.  Any  matter 
admitted  under  this  section  is 
conclusively  established  unless  the 
Judge  or  Commission  on  motion  permits 
withdrawal  or  modification  of  the 
admission.  Withdrawal  or  modification 
may  be  permitted  when  the  presentation 
of  the  merits  of  the  case  will  be 
subserved  thereby,  and  the  party  who 
obtained  the  admission  fails  to  satisfy 


the  Commission  or  Judge  that  the 
withdrawal  or  modification  will 
prejudice  him  in  presenting  his  case  or 
defense  on  the  merits. 

{2200.55    Interrogatories. 

(a)  General.  At  any  time  after  the 
filing  of  the  first  responsive  pleading  or 
motion  that  delays  the  filing  of  an 
answer,  such  as  a  motion  to  dismiss, 
any  party  may  serve  upon  any  other 
party  a  reasonable  number  of 
interrogatories,  which  shall  not  exceed 
25  questions,  including  subparts.  A 
greater  number  of  interrogatories  may 
not  be  served  without  an  order  of  the 
Commission  or  Judge.  The  party  seeking 
to  serve  more  than  25  questions, 
including  subparts,  shall  have  the 
burden  of  persuasion  to  establish  that 
the  complexity  of  the  case  necessitates 
a  greater  number  of  interrogatories. 

(b)  Answers.  All  answers  shall  be 
made  in  good  faith  and  as  completely  as 
the  answering  party's  information  will 
permit.  The  answering  party  is  required 
to  make  reasonable  inquiry  and 
ascertain  readily  obtainable 
information.  An  answering  party  may 
not  give  lack  of  information  or 
knowledge  as  an  answer  or  as  a  reason 
for  failure  to  answer,  unless  he  states 
that  he  has  made  reasonable  inquiry 
and  that  information  known  or  readily 
obtainable  by  him  is  insufficient  to 
enable  him  to  answer  the  substance  of 
the  interrogatory. 

(c)  Procedure.  Each  interrogatory  shall 
be  answered  separately  and  fully  under 
oath  or  affirmation.  If  the  interrogatory 
is  objected  to,  the  objection  shall  be 
stated  in  lieu  of  the  answer.  The 
answers  are  to  be  signed  by  the  person 
making  them  and  the  objections  shall  be 
signed  by  the  party  or  his  counsel.  The 
party  on  whom  the  interrogatories  have 
been  served  shall  serve  a  copy  of  his 
answers  or  objections  upon  the 
propounding  party  within  30  days  after 
the  service  of  the  interrogatories.  The 
Judge  may  allow  a  shorter  or  longer 
time.  The  burden  shall  be  on  the  party 
submitting  the  interrogatories  to  move 
for  an  order  with  respect  to  any 
objection  or  other  failure  to  answer  an 
interrogatory. 

§  2200.56    Depositions. 

(a)  General.  Depositions  of.parties, 
intervenors,  or  witnesses  shall  be 
allowed  only  by  mutual  agreement  of  all 
the  parties,  or  on  order  of  the 
Commission  or  Judge  following  the  filing 
of  a  motion  of  a  party  stating  good  and 
just  reasons.  All  depositions  shall  be 
before  an  officer  authorized  to 
administer  oaths  and  affirmations  at  the 
place  of  examination.  The  deposition 
shall  be  taken  in  accordance  with  the 


Federal  Rules  of  Civil  Procedure, 
particulariy  Fed.R.Civ.P.  30. 

(b)  When  to  file.  A  motion  to  take 
depositions  may  be  filed  after  the  filing 
of  the  first  responsive  pleading  or 
motion  that  delays  the  filing  of  an 
answer,  such  as  a  motion  to  dismiss. 

(c)  Notice  of  taking.  Any  depositions 
allowed  by  the  Commission  or  Judge 
may  be  taken  after  ten  days*  written 
notice  to  the  other  party  or  parties.  The 
ten-day  notice  requirement  may  be 
waived  by  the  parties. 

(d)  Expenses.  Expenses  for  a  court 
reporter,  and  the  preparing  and  serving 
of  depositions  shall  be  borne  by  the 
party  at  whose  instance  the  deposition 
is  taken. 

(e)  Use  of  depositions.  Depositions 
taken  under  this  rule  may  be  used  for 
discovery,  to  contradict  or  impeach  the 
testimony  of  a  deponent  as  a  witness,  or 
for  any  other  purpose  permitted  by  the 
Federal  Rules  of  Evidence  and  the 
Federal  Rules  of  Civil  Procedure, 
particularly  Fed.R.Civ.P.  32. 

§  2200.57    Issuance  of  subpenas;  Petitions 
to  revoke  or  modify  subpenas;  Right  to 
inspect  or  copy  data. 

(a)  Issuance  of  subpenas.  On  behalf  of 
the  Commission  or  any  member  thereof, 
the  Judge  shall,  on  the  application  of  any 
party,  issue  to  the  applying  party 
subpenas  requiring  the  attendance  and 
testimony  of  witnesses  and  the 
production  of  any  evidence,  including 
relevant  books,  records,  correspondence 
or  documents,  in  his  possession  or  under 
his  control.  The  party  to  whom  the 
subpena  is  issued  shall  be  responsible 
for  its  service.  Applications  for 
subpenas,  if  filed  prior  to  the  assignment 
of  the  case  to  a  Judge,  shall  be  filed  with 
the  Executive  Secretary  at  1825  K  Street, 
NW.,  Washington,  DC  20006.  After  the 
case  has  been  assigned  to  a  Judge, 
applications  shall  be  filed  with  the 
Judge.  Applications  for  subpenas  shall 
be  made  ex  parte.  The  subpena  shall 
show  on  its  face  the  name  and  address 
of  the  party  at  whose  request  the 
subpena  was  issued. 

(b)  Revocation  or  modification  of 
subpenas.  Any  person  served  with  a 
subpena,  whether  ad  testificandum  or 
duces  tecum,  shall,  within  5  days  after 
the  date  of  service  of  the  subpena  upon 
him,  move  in  writing  to  revoke  or  modify 
the  supena  if  he  does  not  intend  to 
comply.  All  motions  to  revoke  or  modify 
shall  be  served  on  the  party  at  whose 
request  the  subpena  was  issued.  The 
Judge  or  the  Commission,  as  the  case 
may  be,  shall  revoke  or  modify  the 
subpena  if  in  its  opinion  the  evidence 
whose  production  is  required  does  not 
relate  to  any  matter  under  investigation 
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or  in  question  in  the  proceedings  or  the 
subpena  does  not  describe  with 
sufficient  particularity  the  evidence 
whose  production  is  required,  or  if  for 
any  other  reason  sufficient  in  law  the 
subpena  is  otherwise  invalid.  The  Judge 
or  the  Commission,  as  the  case  may  be. 
shall  make  a  simple  statement  of 
procedural  or  other  grounds  for  the 
ruling  on  the  motion  to  revoke  or 
modify.  The  motion  to  revoke  or  modify, 
any  answer  filed  thereto,  and  any  ruling 
thereon  shall  become  a  part  of  the 
record. 

(c)  Rights  of  persons  compelled  to 
submit  data.  Persons  compelled  to 
submit  data  or  evidence  at  a  public 
proceeding  are  entitled  to  retain,  or  on 
payment  of  lawfully  prescribed  costs,  to 
procure  copies  of  transcripts  of  the  data 
or  evidence  submitted  by  them. 

(d)  Failure  to  comply  with  subpena. 
Upon  the  failure  of  any  person  to 
comply  with  a  subpena  issued  upon  the 
request  of  a  party,  the  Commission  by 
its  counsel  shall  initiate  proceedings  in 
the  appropriate  district  court  for  the 
enforcement  thereof,  if  in  its  judgment 
the  enforcement  of  such  subpena  would 
be  consistent  with  law  and  with  policies 
of  the  Act.  Neither  the  Commission  nor 
its  counsel  shall  be  deemed  thereby  to 
have  assumed  responsibility  for  the 
effective  prosecution  of  the  same  before 
the  court. 

Subpart  E— Hearings 

§  2200.60    Notice  of  hearing;  locstion. 

Except  by  agreement  of  the  parties,  or 
in  an  expedited  proceeding  under 
I  2200.103,  notice  of  the  time,  place,  and 
nature  of  the  first  setting  of  a  hearing 
shall  be  given  to  the  parties  and 
intervenors  at  least  thirty  days  in 
advance  of  the  hearing.  If  a  hearing  has 
been  previously  postponed  or  if  exigent 
circumstances  are  present,  at  least  ten 
days  notice  shall  be  given.  The  Judge 
will  designate  a  place  and  time  of 
hearing  that  involves  as  little 
inconvenience  and  expense  to  the 
parties  as  is  practicable. 

9  2200.6 1    Submission  wittraut  hearing. 

A  case  may  be  fully  stipulated  by  the 
parties  and  submitted  to  the 
Commission  or  Judge  for  a  decision  at 
any  time.  The  stipulation  of  facts  shall 
be  in  writing  and  signed  by  the  parties 
or  their  representatives.  The  submission 
of  a  case  under  this  rule  does  not  alter 
the  burden  of  proof,  the  requirements 
otherwise  applicable  with  respect  to 
adducing  proof,  or  the  effect  of  failure  of 
proof.  Moliorw  for  summary  judgment 
are  covered  by  Fed.R.av.P.  56. 


§2200.62    Postponement  of  hearing. 

(a)  Motion  to  postpone.  A  hearing  may 
be  postponed  by  the  Judge  at  his  own 
initiative  or  for  good  cause  sho%vn  upon 
the  motion  of  a  party.  A  motion  for 
postponement  shall  state  the  position  of 
the  other  parties,  either  by  a  joint 
motion  or  by  a  representation  of  the 
moving  party.  The  filing  of  a  motion  for 
postponement  does  not  automatically 
postpone  a  hearing. 

(b)  Grounds  for  Postponement.  A 
motion  for  postponement  grounded  on 
confiicting  engagements  of  counsel  or 
employment  of  new  counsel  shall  be 
filed  promptly  after  notice  is  given  of  the 
hearing,  or  as  soon  as  the  conflict  is 
learned  of  or  the  engagement  occurs. 

(c)  When  motion  must  be  received.  A 
motion  to  postpone  a  hearing  must  be 
received  at  least  seven  days  prior  to  the 
hearing.  A  motion  for  postponement 
received  less  than  seven  days  prior  to 
the  hearing  will  generally  be  denied 
unless  good  cause  is  shown  for  late 
filing. 

(d)  Postponement  in  excess  of  60  days. 
No  postponement  in  excess  of  60  days 
shall  be  granted  without  the 
concurrence  of  the  Chief  Administrative 
Law  Judge.  The  original  of  any  motion 
seeking  a  postponement  in  excess  of  60 
days  shall  be  filed  with  the  Judge  and  a 
copy  sent  to  the  Chief  Administrative 
Law  Judge. 

§  2200.63    Stay  of  proceedings. 

(a)  Motion  for  stay.  Stays  are  not 
favored.  A  party  seeking  a  stay  of  a  case 
assigned  to  a  Judge  shall  file  a  motion 
for  stay  with  the  Judge  and  send  a  copy 
to  the  Chief  Administrative  Law  Judge. 
A  motion  for  a  stay  shall  stale  the 
position  of  the  other  parties,  either  by  a 
joint  motion  or  by  the  representation  of 
the  moving  party.  The  motion  shall  set 
forth  the  reasons  a  stay  is  sought  and 
the  length  of  the  stay  requested. 

(b)  Ruling  on  motion  to  stay.  The 
Judge,  with  the  concurrence  of  the  Chief 
Administrative  Law  Judge,  may  grant 
any  motion  for  stay  for  the  period 
requested  or  for  such  period  as  is 
deemed  appropriate. 

(c)  Periodic  reports  required.  The 
parties  in  a  stayed  proceeding  shall  be 
required  to  submit  periodic  reports  on 
such  terms  and  conditions  as  the  Judge 
may  direct. 

§2200JS4    FMure  to  appear. 

(a)  Attendance  at  hearing.  The  failure 
of  a  party  to  appear  at  a  hearing  may 
result  in  a  decision  against  that  party. 

(b)  Requests  for  reinstatement. 
Requests  for  reinstatement  must  be 
made,  in  the  absence  of  extraordinary 


circumstances,  within  five  days  after  the 
scheduled  hearing  date. 

(c)  Rescheduling  hearing.  The 
Commission  or  the  Judge,  upon  a 
showing  of  good  cause,  may  excuse  such 
failure  to  appear.  In  such  event,  the 
hearing  will  be  rescheduled. 

§  2200.65    Payment  of  witness  tees  and 
mileage;  Fees  of  persons  taking 
depositions. 

Witnesses  summoned  before  the 
Commission  or  the  Judge  shall  be  paid 
the  same  fees  and  mileage  that  are  paid 
witnesses  in  the  courts  of  the  United 
States,  and  witnesses  whose  depositions 
are  taken  and  the  persons  taking  the 
same  shall  severally  be  entitled  to  the 
same  fees  as  are  paid  for  like  services  in 
the  courts  of  the  United  States.  Witness 
fees  and  mileage  shall  be  paid  by  the 
party  at  whose  instance  the  witness 
appears,  and  the  person  taking  a 
deposition  shall  be  paid  by  the  party  at 
whose  instance  the  deposition  is  taken. 

§2200.66    Transcript  of  testimony. 

(a)  Hearings.  Hearings  shall  be 
transcribed  verbatim.  A  copy  of  the 
transcript  of  testimony  taken  at  the 
hearing,  duly  certified  by  the  reporter, 
shall  be  filed  with  the  Judge  before 
whom  the  matter  was  heard. 

(b)  Payment  for  transcript.  The 
Commission  shall  bear  all  expenses  for 
court  reporters'  fees  and  for  copies  of 
the  hearing  transcript  received  by  it. 
Each  party  is  responsible  for  securing 
and  paying  for  its  copy  of  the  transcript. 

(c)  Correction  of  errors.  Error  in  the 
transcript  of  the  hearing  may  be 
corrected  by  the  Judge  on  his  own 
motion,  on  joint  motion  by  the  parties, 
or  on  motion  by  any  party.  The  motion 
shall  state  the  error  in  the  transcript  and 
the  correction  to  be  made.  Corrections 
will  be  made  by  hand  with  pen  and  ink 
and  by  the  appending  of  an  errata  sheet. 

§  2200.67    Duties  and  powers  of  Judges. 

It  shall  be  the  duty  of  the  Judge  to 
conduct  a  fair  and  impartial  hearing,  to 
assure  that  the  facts  are  fully  elicited,  to 
adjudicate  all  issues  and  avoid  delay. 
The  Judge  shall  have  authority  with 
respect  to  cases  assigned  to  him, 
between  the  time  he  is  designated  and 
the  time  he  issues  his  decision,  subject 
to  the  rules  and  regulations  of  the 
Commission,  to: 

(a)  Administer  oaths  and  affirmations; 

(b)  Issues  authorized  subpenas; 

(c)  Rule  upon  petitions  to  revoke 
subpenas:  \. 

(d)  Rule  upon  offers  of  prboTand 
receive  relevant  evidence: 

(e)  Take  or  cause  depositions  to  be 
taken  whenever  the  needs  of  justice 
would  be  served; 
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(f)  Regulatp  the  course  of  the  hearing 
and,  if  appropriate  or  necessary,  exclude 
persons  or  counsel  from  the  hearing  for 
contemptuous  conduct  and  strike  all 
related  testimony  of  witnesses  refusing 
to  answer  any  proper  questions; 

(g)  Hold  conferences  for  the 
settlement  or  simplification  of  the 
issues; 

(hj  Dispose  of  procedural  requests  or 
similar  matters,  including  motions 
referred  to  the  Judge  by  the  Commission 
and  motions  to  amend  pleadings:  also  to 
dismiss  complaints  or  portions  thereof, 
and  to  order  hearings  reopened  or,  upon 
motion,  consolidated  prior  to  issuance  of 
his  decision; 

(i)  Make  decisions  in  conformity  with 
§  557  of  title  5,  United  States  Code; 

(j)  Call  and  examine  witnesses  and  to 
introduce  into  the  record  documentary 
or  other  evidence; 

(k)  Request  the  parties  at  any  time 
during  the  hearing  to  state  their 
respective  positions  concerning  any 
issue  in  the  case  or  theory  in  support 
thereof; 

(I)  Adjourn  the  hearing  as  the  needs  of 
justice  and  good  administration  require; 

(m)  Take  any  other  action  necessary 
under  the  foregoing  and  authorized  by 
the  published  rules  and  regulations  of 
the  Commission. 

§  2200.6*    Disqualification  of  ttw  Judge. 

(a)  Discretionary  withdrawal  A  Judge 
may  withdraw  from  a  proceeding 
whenever  he  deems  himself  disqualified. 

(b)  Request  for  withdrawal.  Any  party 
may  request  the  Judge,  at  any  time 
following  his  designation  and  before  the 
filing  of  his  decision,  to  withdraw  on 
ground  of  personal  bias  or 
disqualification,  by  fihng  with  him 
promptly  upon  the  discovery  of  the 
alleged  facts  an  affidavit  setting  forth  in 
detail  the  matters  alleged  to  constitute 
grounds  for  disqualification. 

(c)  Granting  request.  If,  in  the  opinion 
of  the  Judge,  the  affidavit  referred  to  in 
paragraph  (b)  of  this  section  is  filed  with 
due  diligence  and  is  sufficient  on  its 
face,  the  Judge  shall  forthwith  disqualify 
himself  and  withdraw  from  the 
proceeding. 

(d)  Denial  of  request.  If  the  Judge  does 
not  disqualify  himself  and  withdraw 
from  the  proceedings,  he  shall  so  rule 
upon  the  record,  stating  the  grounds  for 
his  ruling  and  shall  proceed  with  the 
hearing,  or,  if  the  hearing  has  closed,  he 
shall  proceed  with  the  issuance  of  his 
decision,  and  the  provisions  of  S  2200.90 
shall  thereupon  apply. 

§  2200.69    Examination  of  witnesses. 

Witnesses  shall  be  examined  orally 
under  oath  or  affirmation.  Opposing 
parties  have  the  right  to  cross-examine 


any  witness  whose  testimony  is 
introduced  by  an  adverse  party.  All 
parlies  shall  have  the  right  to  cross- 
examine  any  witness  called  by  the  Judge 
pursuant  to  §  220G.67(j). 

§2200.70    Exhibits. 

(a)  Marking  exhibits.  All  exhibits 
offered  in  evidence  by  a  party  shall  be 
marked  for  identifirfltinn  before  or 
during  the  hearing.  Exhibits  shall  be 
marked  with  the  case  docket  number, 
with  a  designation  identifying  the  party 
or  intervenor  offering  the  exhibit,  and 
numbered  consecutively. 

(b)  Removal  or  substitution  of 
exhibits  in  evidence.  Unless  the  Judge 
finds  it  impractical,  a  copy  of  each 
exhibit  shall  be  given  to  the  other 
parties  and  intervenors.  A  party  may 
remove  an  exhibit  from  the  official 
record  during  the  hearing  or  at  the 
conclusion  of  the  hearing  only  upon 
permission  of  the  Judge.  The  Judge,  in 
his  discretion,  may  permit  the 
substitution  of  a  duplicate  for  any 
original  document  offered  into  evidence. 

(c)  Reasons  for  denial  of  admitting 
exhibit.  A  Judge  may.  in  his  discretion, 
deny  the  admission  of  £my  exhibit 
because  of  its  excessive  sire,  weight,  or 
other  characteristic  that  prohibits  its 
convenient  transportation  and  storage. 
A  party  may  offer  into  evidence 
photographs,  models  or  other 
representations  of  any  such  exhibit. 

(d)  Rejected  exhibits.  All  exhibits 
offered  but  denied  admission  into 
evidence,  except  exhibits  referred  to  in 
paragraph  (c)  of  this  section,  shall  be 
placed  in  a  separate  file  designated  for 
rejected  exhibits. 

(e)  Return  of  physical  exhibits.  A 
party  may  on  motion  request  the  return 
of  a  physical  exhibit  within  30  days  after 
expiration  of  the  time  for  filing  a  petition 
for  review  of  a  Commission  final  order 
in  a  United  States  Court  of  Appeals 
under  section  11  of  the  Act.  29  U.S.C. 
660,  or  within  30  days  upon  completion 
of  any  proceedings  initiated  thereunder. 
The  motion  shall  be  addressed  to  the 
Executive  Secretary  and  provide 
supporting  reasons.  The  exhibit  shall  be 
returned  if  the  Executive  Secretary 
determines  that  it  is  no  longer  necessary 
for  use  in  any  Commission  proceeding. 

(f)  Request  for  custody  of  physical 
exhibit.  Any  person  may  on  motion  to 
the  Executive  Secretary  request  custody 
of  a  physical  exhibit  for  use  in  any  court 
or  tribunal.  The  motion  shall  state  the 
reasons  for  the  request  and  the  duration 
of  custody  requested.  If  the  exhibit  has 
been  admitted  in  a  pending  Commission 
case,  the  motion  shall  be  served  on  all 
parties  to  the  proceeding.  Any  person 
granted  custody  of  an  exhibit  shall 
inform  the  Executive  Secretary  of  the 


status  every  six  months  of  his 
continuing  need  for  the  exhibit  and 
return  the  exhibit  after  completion  of  the 
proceeding. 

(g)  Disposal  of  physical  exhibit.  Any 
physical  exhibit  may  be  disposed  of  by 
the  Commission's  Executive  Secretary  at 
any  time  more  than  30  days  after 
expiration  of  the  time  for  filing  a  petition 
for  review  of  a  Commission  final  order 
in  a  United  States  Court  of  Appeals 
under  section  11  of  the  Act,  29  U.S.C. 
§  660,  or  30  days  after  completion  of  any 
proceedings  initiated  thereunder. 

§  2200.71    Rules  of  evidence. 

The  Federal  Rules  of  Evidence  are 
applicable. 

§2200.72    Burden  of  proof. 

(a)  Notice  of  contest  cases.  In  all 
proceedings  commenced  by  the  filing  of 
a  notice  of  contest,  the  burden  of  proof 
shall  rest  with  the  Secretary. 

(b)  Petitions  for  modification  of  the 
abatement  period.  In  proceedings 
commenced  by  a  petition  for 
modification  of  the  abatement  period, 
the  burden  of  establishing  the  necessity 
for  such  modification  shall  rest  with  the 
petitioner. 

§2200.73    Oblections. 

(a)  Statement  of  objection.  Any 
objection  with  respect  to  the  conduct  of 
the  hearing,  including  any  objection  to 
the  introduction  of  evidence  or  a  ruling 
by  the  Judge,  may  be  stated  orally  or  in 
writing,  accompanied  by  a  short 
statement  of  the  grounds  for  the 
objection,  and  shall  be  included  in  the 
record.  No  such  objection  shall  be 
deemed  waived  by  further  participation 
in  the  hearing. 

(b)  Offer  of  proof  Whenever  evidence 
is  excluded  from  the  record,  the  party 
offering  such  evidence  may  make  an 
offer  of  proof,  which  shall  be  included  in 
the  record  of  the  proceeding. 

§  2200.74    Interlocutory  review. 

(a)  General  Interlocutory  review  of  a 
Judge's  ruling  is  discretionary  with  the 
Commission.  A  petition  for  interlocutory 
review  may  be  granted  only  where  the 
petition  asserts  and  the  Commission 
finds:  (1)  that  the  review  involves  an 
important  question  of  law  or  policy 
about  which  there  is  substantial  ground 
for  difference  of  opinion  and  that 
immediate  review  of  the  ruling  may 
materially  expedite  the  final  disposition 
of  the  proceedings;  or  (2)  that  the  ruling 
will  result  in  a  disclosure,  before  the 
Commission  may  review  the  Judge's 
report,  of  information  that  is  alleged  to 
be  privileged. 

(b)  Petition  for  interlocutory  review. 
Within  five  days  following  the  receipt  of 
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a  Judge's  ruling  from  which  review  is 
sought,  a  party  may  file  a  petition  for 
interlocutory  review  with  the 
Commission.  Responses  to  the  petition, 
if  any,  shall  be  filed  within  five  days 
following  service  of  the  petition.  A  copy 
of  the  petition  and  responses  shall  be 
filed  with  the  Judge.  The  petition  is 
denied  unless  granted  within  30  days  of 
the  date  of  receipt  by  the  Commission's 
Executive  Secretary. 

(c)  Denial  without  prejudice.  The 
Commission's  action  in  denying  a 
petition  for  interlocutory  review  shall 
not  preclude  a  party  from  raising  an 
objection  to  the  Judge's  interlocutory 
ruling  in  a  petition  for  discretionary 
review. 

(d)  Stay — (1)  Trade  secret  matters. 
The  filing  of  a  petition  for  interlocutory 
review  of  a  Judge's  ruling  concerning  an 
alleged  trade  secret  shall  stay  the  effect 
of  the  ruling  until  the  Commission 
denies  the  petition  or  rules  on  the 
merits. 

(2)  Other  cases.  In  all  other  cases,  the 
filing  or  granting  of  a  petition  for 
interlocutory  review  shall  not  stay  a 
proceeding  or  the  effect  of  a  ruling 
unless  otherwise  ordered. 

(e)  fudge's  comments.  The  Judge  may 
be  requested  to  provide  the  Commission 
with  his  written  views  on  whether  the 
petition  is  meritorious. 

(f)  Briefs.  Should  the  Commission 
desire  briefs  on  the  issues  raised  by  an 
interlocutory  review,  it  shall  give  notice 
to  the  parties.  See  §  2200.93 — Briefs 
before  the  Commission. 

§  2200.75    Filing  of  briefs  and  proposed 
findings  with  tt>e  Judge;  Oral  argument  at 
the  hearing. 

(a)  General.  A  party  is  entitled  to  a 
reasonable  period  at  the  close  of  the 
hearing  for  oral  argument,  which  shall 
be  included  in  the  stenographic  report  of 
the  hearing.  Any  party  shall  be  entitled, 
upon  request  made  before  the  close  of 
hearing,  to  file  a  brief,  proposed  findings 
of  fact  and  conclusions  of  law,  or  both, 
with  the  Judge.  In  lieu  of  briefs,  the 
Judge  may  permit  or  direct  the  parties  to 
file  memoranda  or  statements  of 
authorities. 

(b)  Time.  Briefs  shall  be  filed 
simultaneously  on  a  date  established  by 
the  Judge.  A  motion  for  extension  of 
time  for  filing  any  brief  shall  be  made  at 
least  three  days  prior  to  the  due  date 
and  shall  recite  that  the  moving  party 
has  advised  the  other  parties  of  the 
motion.  Reply  briefs  shall  not  be 
allowed  except  by  order  of  the  Judge. 

(c)  Untimely  briefs.  Untimely  briefs 
will  not  be  accepted  unless 
accompanied  by  a  motion  setting  forth 
good  cause  for  the  delay. 


Subpart  F— Posttwaring  Procedures 

§  2200.90    Decisions  of  )udges. 

(a)  Contents.  The  Judge  shall  prepare 
a  decision  that  constitutes  his  final 
disposition  of  the  proceedings.  The 
decision  shall  be  in  writing  and  shall 
include  findings  of  fact,  conclusions  of 
law,  and  the  reasons  or  bases  for  them, 
on  all  the  material  issues  of  fact,  law  or 
discretion  presented  on  the  record.  The 
decision  shall  include  an  order 
affirming,  modifying  or  vacating  each 
contested  citation  item  and  each 
proposed  penalty,  or  directing  other 
appropriate  relief.  A  decision  finally 
disposing  of  a  petition  for  modification 
of  the  abatement  period  shall  contain  an 
order  affirming  or  modifying  the 
abatement  period. 

(b)  The  fudge's  report— [1]  Mailing  to 
parties.  The  Judge  shall  mail  or 
otherwise  transmit  a  copy  of  his 
decision  to  each  party. 

(2)  Docketing  of  fudge's  report  by 
Executive  Secretary.  On  the  twenty-first 
day  after  the  transmittal  of  his  decision 
to  the  parties,  the  Judge  shall  file  his 
report  with  the  Executive  Secretary  for 
docketing.  The  report  shall  consist  of  the 
record,  including  the  Judge's  decision, 
any  petitions  for  discretionary  review 
and  statements  in  opposition  to  such 
petitions.  Promptly  upon  receipt  of  the 
Judge's  report,  the  Executive  Secretary 
shall  docket  the  report  and  notify  all 
parties  of  the  docketing  date.  The  date 
of  docketing  of  the  Judge's  report  is  the 
date  that  the  Judge's  report  is  made  for 
purposes  of  section  12(j)  of  the  Act,  29 
U.S.C.  661(j). 

(3)  Correction  of  errors;  Relief  from 
default.  Until  the  judge's  report  has  been 
directed  for  review  or,  in  the  absence  of 
a  direction  for  review,  until  the  decision 
has  become  a  final  order,  the  Judge  may 
correct  clerical  errors  and  errors  arising 
through  oversight  or  inadvertence  in 
decisions,  orders  or  other  parts  of  the 
record.  If  a  Judge's  report  has  been 
directed  for  review,  the  decision  may  be 
corrected  during  the  pendency  of  review 
with  leave  of  the  Commission.  Until  the 
Judge's  report  has  been  docketed  by  the 
Executive  Secretary,  the  Judge  may 
relieve  a  party  of  default  or  grant 
reinstatement  under  §§  2200.41(b)  and 
64(b).  ^       ^ 

(c)  Filing  documents  after  the 
docketing  date.  Except  for  papers  filed 
under  paragraph  (b)(3)  of  this  section, 
which  shall  be  filed  with  the  Judge,  on  or 
after  the  date  of  the  docketing  of  the 
Judge's  report,  all  documents  shall  be 
filed  with  the  Executive  Secretary. 

(d)  Judge's  decision  final  unless 
review  directed.  If  no  Commissioner 
directs  review  of  a  report  on  or  before 
the  thirtieth  day  following  the  date  of 
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docketing  of  the  Judge's  report,  the 
decision  of  the  Judge  shall  become  a 
final  order  of  the  Commission. 

§  2200.91    Discretionary  review;  Petitions 
for  discretionary  review;  Statements  In 
opposition  to  petitions. 

(a)  Review  discretionary.  Review  by 
the  Commission  is  not  a  right.  A 
Commissioner  may,  as  a  matter  of 
discretion,  direct  review  on  his  own 
motion  or  on  the  petition  of  a  party. 

(b)  Petitions  for  discretionary  review. 
A  party  adversely  affected  or  aggrieved 
by  the  decision  of  the  Judge  may  seek 
review  by  the  Commission  by  filing  a 
petition  for  discretionary  review. 
Discretionary  review  by  the  Commission 
may  be  sought  by  filing  with  the  Judge  a 
petition  for  discretionary  review  within 
the  twenty-day  period  provided  by 

§  2200.90(b).  Review  by  the  Commission 
may  also  be  sought  by  filing  directly 
with  the  Executive  Secretary  a  petition 
for  discretionary  review.  A  petition  filed 
directly  with  the  Executive  Secretary 
shall  be  filed  within  20  days  after  the 
date  of  docketing  of  the  Judge's  report. 
The  earlier  a  petition  is  filed,  the  more 
consideration  it  can  be  given.  A  petition 
for  discretionary  review  may  be 
conditional,  and  may  state  that  review 
is  sought  only  if  a  Commissioner  were  to 
direct  review  on  the  petition  of  an 
opposing  party. 

(c)  Cross-petitions  for  discretionary 
review.  Where  a  petition  for 
discretionary  review  has  been  filed  by 
one  party,  any  other  party  adversely 
affected  or  aggrieved  by  the  decision  of 
the  Judge  may  seek  review  by  the 
Commission  by  filing  a  cross-petition  for 
discretionary  review.  The  cross-petition 
may  be  conditional.  See  paragraph  (b)  of 
this  section.  A  cross-petition  shall  be 
filed  with  the  Judge  during  the  twenty 
days  provided  by  §  2200.90(b)  or  directly 
with  the  Executive  Secretary  within  27 
days  after  the  date  of  docketing  of  the 
Judge's  report.  The  earlier  a  cross- 
petition  is  filed,  the  more  consideration 
it  can  be  given. 

(d)  Contents  of  the  petition.  No 
particular  form  is  required  for  a  petition 
for  discretionary  review.  A  petition 
should  state  why  review  should  be 
directed,  including:  whether  the  Judge's 
decision  raises  an  important  question  of 
law,  policy  or  discretion;  whether 
review  by  the  Commission  will  resolve  a 
question  about  which  the  Commission's 
Judges  have  rendered  differing  opinions; 
whether  the  Judge's  decision  is  contrary 
to  law  or  Commission  policy;  whether  a 
finding  of  material  fact  is  not  supported 
by  a  preponderance  of  the  evidence; 
whether  a  prejudical  error  of  procedure 
or  an  abuse  of  discretion  was 
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committed.  A  petition  should  concisely 
state  the  portions  of  the  decision  for 
which  review  is  sought  and  should  refer 
to  the  citations  and  citation  items  (for 
example,  citation  3,  item  4a]  for>vhich 
review  is  sought.  A  petition  shall  not 
incorporate  by  reference  a  brief  or  legal 
memorandum.  Brevity  and  the  inclusion 
of  precise  references  to  the  record  and 
legal  authorities  will  tacilitate  prompt 
review  of  the  petition. 

|e)  When  filing  effective.  A  petition 
for  discretionary  review  is  filed  when 
received.  If  a  petition  has  been  filed 
with  the  Judge,  another  petition  need  not 
be  filed  with  the  Commission. 

(f)  Failure  to  file.  The  failure  of  a 
party  adversely  affected  or  aggrieved  by 
the  Judge's  decision  to  file  a  petition  for 
discretionary  review  may  foreclose 
court  review  of  the  objections  to  the 
Judge's  decision.  See  Keystone  Roofing 
Co.  V.  Dunlop.  539  F.2d  960  (3d  Cir.  1976). 

(g)  Statements  in  opposition  to 
petition.  Statements  in  opposition  to 
petitions  for  discretionary  review  may 
be  filed  in  the  manner  specified  in  this 
section  for  the  filing  of  petitions  for 
discretionary  review.  Statements  in 
opposition  shall  concisely  state  why  the 
Judge's  decision  should  not  be  reviewed 
with  respect  to  each  portion  of  the 
petition  to  which  it  is  addressed. 

(h)  Number  of  copies.  An  original  and 
three  copies  of  a  petition  or  of  a 
statement  in  opposition  to  a  petition 
shall  be  filed. 

§  2200.92    Review  by  the  Commission. 

(a)  jurisdiction  of  the  Commission; 
Issues  on  review.  Unless  the 
Commission  orders  otherwise,  a 
direction  for  review  establishes 
jurisdiction  in  the  Commission  to  review 
the  entire  case.  The  issues  to  be  decided 
on  review  are  within  the  discretion  of 
the  Commission  but  ordinarily  will  be 
those  stated  in  the  direction  for  review, 
those  raised  in  the  petitions  for 
discretionary  review,  or  those  stated  in 
any  later  order. 

(b)  Review  on  a  Commissioner's 
motion;  Issues  on  review.  At  any  time 
within  30  days  after  the  docketing  date 
of  the  Judge's  report,  a  Commissioner 
may,  on  his  own  motion,  direct  that  a 
judge's  decision  be  reviewed.  In  the 
absence  of  a  petition  for  discretionary 
review,  a  Commissioner  will  normally 
not  direct  review  unless  the  case  raises 
novel  questions  of  law  or  policy  or 
questions  involving  conflict  in 
Administrative  Law  judges'  decisions. 
When  a  Commissioner  directs  review  on 
his  own  motion,  the  issues  ordinarily 
will  be  those  specified  in  the  direction 
for  review  or  any  later  order. 

(c)  Issues  not  raised  before  fudge.  The 
Commission  will  ordinarily  not  review 


issues  that  the  Judge  did  not  have  the 
opportunity  to  pass  upon.  In  exercising 
discretion  to  review  issues  that  the 
Judge  did  not  have  the  opportunity  to 
pass  upK)n,  the  Commission  may 
consider  such  factors  as  whether  there 
was  good  cause  for  not  raising  the  issue 
before  the  Judge,  the  degree  to  which  the 
issue  is  factual,  the  degree  to  which 
proceedings  will  be  disrupted  or  delayed 
by  raising  the  issue  on  review,  whether 
the  ability  of  an  adverse  party  to  press  a 
claim  or  defense  would  be  impaired,  and 
whether  considering  the  new  issue 
would  avoid  injustice  or  ensure  that 
judgment  will  be  rendered  in 
accordance  with  the  law  and  facts. 

§  2200.93    Bri«fs  before  the  Commission. 

(a)  Requests  for  briefs.  The 
Commission  ordinarily  will  request  the 
parties  to  file  briefs  on  issues  before  the 
Commission.  After  briefs  are  requested, 
a  party  may.  instead  of  filing  a  brief,  file 
a  letter  setting  forth  its  arguments,  a 
letter  stating  that  it  will  rely  on  its 
petition  for  discretionary  review  or 
previous  brief,  or  a  letter  stating  that  it 
wishes  the  case  decided  without  its 
brief.  The  provisions  of  this  section 
apply  to  the  filing  of  briefs  and  letters 
filed  in  lieu  of  briefs. 

(b)  Time  for  filing  briefs — (1)  Nfain 
briefs  to  be  filed  simultaneously.  Unless 
the  briefing  notice  specifies  otherwise, 
the  parties  shall  file  their  main  briefs 
within  40  days  after  the  date  of  the 
briefing  notice.  If  the  petitioning  party 
fails  to  timely  file  a  brief  or  letter,  a  non- 
petitioning  party  may  move  that  the 
direction  for  review  or  order  granting 
interlocutory  review  be  vacated.  See 
paragraph  (d)  of  this  section. 

(2)  Reply  briefs.  A  party  may  file  a 
reply  brief  within  30  days  after  an 
opposing  party's  main  brief  was  served 
upon  him.  The  reply  brief  shall  discuss 
only  those  issues  raised  by  the  opposing 
party's  main  brief. 

(3)  Additional  briefs.  Additional  briefs 
may  not  be  filed  except  by  leave  of  the 
Commission. 

(c)  Motion  for  extension  of  time  for 
filing  brief  An  extension  of  time  to  file  a 
brief  will  ordinarily  not  be  granted 
except  for  good  cause  shown.  A  motion 
for  extension  of  time  to  file  a  brief  shall 
be  filed  within  the  time  limit  prescribed 
in  paragraph  (b)  of  this  section,  shall 
comply  with  §  2200.40,  and  shall  include 
the  following  information:  when  the 
brief  is  due;  the  number  and  duration  of 
extensions  of  time  that  have  been 
granted  to  each  party;  the  length  of 
extension  being  requested;  the  specific 
reason  for  the  extension  being 
requested:  and  an  assurance  that  the 
brief  will  be  filed  within  the  time 
extension  requested. 


(d)  Consequences  of  failure  to  timely 
file  brief  The  Commission  may  decline 
to  accept  a  brief  that  is  not  timely  filed. 
If  a  petitioning  party  fails  to  respond  to 

a  briefing  notice  or  expresses  no  interest 
in  review,  the  Commission  may  vacate 
the  direction  for  review,  or  it  may  decide 
the  case  without  that  party's  brief.  If  the 
non-petitioning  party  fails  to  respond  to 
a  briefing  notice  or  expresses  no  interest 
in  review,  the  Commission  may  decide 
the  case  without  that  party's  brief.  If  a 
case  was  directed  for  review  upon  a 
Commissioner's  own  motion,  and  any 
party  fails  to  respond  to  the  briefing 
notice,  the  Commission  may  either 
vacate  the  direction  for  review  or  decide 
the  case  without  briefs. 

(e)  Length  of  brief  Except  by 
permission  of  the  Commission,  a  main 
brief,  including  briefs  and  legal 
memorandums  it  incorporates  by 
reference,  shall  contain  no  more  than  35 
pages  of  text.  A  reply  brief,  including 
briefs  and  legal  memorandums  it 
incorporates  by  reference,  shall  contain 
no  more  than  20  pages  of  text. 

(f)  Table  of  contents.  A  brief  in  excess 
of  15  pages  shall  include  a  table  of 
contents. 

(g)  Failure  to  meet  requirements.  The 
Commission  may  return  briefs  that  do 
not  meet  the  requirements  of  paragraphs 
(e)  and  (f]  of  this  section. 

(h)  Number  of  copies.  Five  copies  of  a 
brief  shall  be  filed.  See  §  2200.8(c)(3). 

§  2200.94    Stay  of  final  order. 

(a)  Who  may  file.  Any  party  aggrieved 
by  a  final  order  of  the  Commission  may, 
while  the  matter  is  within  the 
jurisdiction  of  the  Commission,  file  a 
motion  for  a  stay. 

(b)  Contents  of  motion.  Such  motion 
shall  set  forth  the  reasons  a  stay  is 
sought  and  the  length  of  the  stay 
requested. 

(c)  Ruling  on  motion.  The  Commission 
may  order  such  stay  for  the  period 
requested  or  for  such  longer  or  shorter 
period  as  it  deems  appropriate. 

§  2200.95    Oral  argument  tMfore  the 
Commission. 

(a)  General  policy.  Oral  argument 
before  the  Commission  ordinarily  will 
not  be  allowed. 

(b)  Notice  of  oral  argument.  In  the 
event  the  Commission  desires  to  hear 
oral  argument  with  respect  to  any 
matter,  it  will  advise  all  parties  to  the 
proceeding  of  the  date.  hour,  place,  time 
allotted,  and  scope  of  such  argument  at 
least  10  days  prior  to  the  date  set. 
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Subpart  G — Miscellaneous  Provisions 

§2200.100    Settlement 

(a)  Policy.  Settlement  is  permitted  and 
encouraged  by  the  Commission  at  any 
stage  of  the  proceedings. 

(b)  Requirements.  The  Commission 
does  not  require  that  the  parties  include 
any  particular  language  in  a  settlement 
agreement,  but  does  require  that  the 
agreement  specify  the  terms  of 
settlement  for  each  contested  item, 
specify  any  contested  item  or  issue  that 
remains  to  be  decided  (if  any  remain), 
and  state  whether  any  affected 
employees  who  have  elected  party 
status  have  raised  an  objection  to  the 
reasonableness  of  any  abatement  time. 
Unless  the  settlement  agreement  states 
otherwise,  the  withdrawal  of  a  notice  of 
contest,  citation,  notification  of 
proposed  penalty,  or  petition  for 
modification  of  abatement  period  will  be 
with  prejudice. 

(c)  Filing;  Service  and  notice.  A 
settlement  submitted  for  approval  after 
the  Judge's  report  has  been  directed  for 
review  shall  be  filed  with  the  Executive 
Secretary.  When  a  settlement  agreement 
is  filed  with  the  Judge  or  the  Executive 
Secretary,  proof  of  service  shall  be  filed 
with  the  settlement  agreement,  showing 
service  upon  all  parties  in  the  manner 
prescribed  by  §  2200.7  and  the  posting  of 
notice  to  non-party  affected  employees 
and  authorized  employee 
representatives  in  the  manner  pre- 
scribed by  S  2200.7(g).  The  parties  shall 
also  file  a  final  consent  order  for 
adoption  by  the  Judge.  If  the  time  has 
not  expired  under  these  rules  for 
electing  party  status,  or  if  party  status 
has  been  elected,  an  order  terminating 
the  litigation  before  the  Commission 
because  of  the  settlement  shall  not  be 
issued  until  at  least  ten  days  after 
service  to  consider  any  affected 
employee's  or  authorized  employee 
representative's  objection  to  the 
reasonableness  of  any  abatement  time. 
The  affected  employee  or  authorized 
employee  representative  shall  file  any 
such  objection  within  this  time.  If  such 
objection  is  filed  or  stated  in  the 
settlement  agreement,  the  Commission 
or  the  Judge  shall  provide  an 
opportunity  for  the  affected  employees 
or  authorized  employee  representative 
to  be  heard  and  present  evidence  on  the 
objection,  which  shall  be  limited  to  the 
reasonableness  of  the  abatement  time. 

(d)  Form  of  settlement  document.  It  is 
preferred  that  settlement  documents  be 
typewritten  in  conformance  with 
§  2200.30(a).  However,  a  settlement 
document  that  is  hand-written  or  printed 
in  ink  and  is  legible  shall  be  acceptable 
for  filing. 


§  2200. 1 0 1    Setttement  negotiations  t>ef  ore 
a  Settlement  Judgs. 

(a)  Appointment  of  Settlement 
fudge.— [1]  Designation  of  fudge.  The 
Chairman  may  designate,  or  order  the 
Chief  Administrative  Law  Judge  to 
designate,  one  or  more  Administrative 
Law  Judges  to  serve  in  a  capacity  of 
Settlement  Judge  for  a  period  of  up  to  six 
months  from  the  date  of  appointment.  It 
is  generally  expected  that  a  Settlement 
Judge  would  be  designated  in  each  of 
the  Commission's  regional  offices  and 
its  National  office  and  that  designations 
of  Settlement  Judges  in  a  particular 
office  shall  be  in  rotation  insofar  as 
practicable. 

(2)  Case  assignment.  Upon  motion  of 
any  party  following  the  filing  of  the 
pleadings  (or  notice  of  simplified 
proceedings,  as  the  case  may  be),  or 
upon  his  own  motion,  the  Chief 
Administrative  Law  Judge  may  assign  to 
an  appropriate  Settlement  Judge  a  case 
for  processing  under  this  section 
whenever  it  is  determined  that  there  is  a 
reasonable  prospect  of  substantial 
settlement  with  the  assistance  of 
mediation  by  a  Settlement  Judge.  In  the 
event  there  is  no  objection  to  the  motion 
of  any  party  or  the  opposing  party  or 
parties  consent  thereto,  the  motion  shall 
be  granted  as  a  matter  of  course.  The 
Chairman  may  exercise  a  concurrent 
authority  of  assignment  under  this 
subparagraph. 

(3)  Period  of  case  assignment.  The 
assignment  of  any  case  for  settlement 
negotiations  under  this  section  shall  be 
for  a  period  not  to  exceed  sixty  (60) 
days. 

(b)  Powers  and  duties  of  Settlement 
fudges.— [!)  The  Judge  shall  confer  with 
the  parties  on  subjects  and  issues  of 
whole  or  partial  settlement  of  the  case. 

(2)  The  Judge  may  allow  or  suspend 
discovery  during  the  time  of  assignment. 

(3)  The  Judge  may  suggest  privately  to 
each  attorney  or  other  representative  of 
a  party  what  concessions  his  or  her 
client  should  consider,  and  assess 
privately  with  each  attorney  or  other 
representative  the  reasonableness  of  the 
party's  case  or  settlement  position. 

(4)  The  Judge  shall  seek  resolution  of 
as  many  of  the  issues  in  the  case  as  is 
feasible. 

(c)  Settlement  conference  and  other 
communication. — (1)  Types  of 
conferences.  In  general  it  is  expected 
that  the  Settlement  Judge  shall 
communicate  with  the  parties  by  a 
conference  telephone  call.  The 
Settlement  Judge,  however,  may 
schedule  a  personal  conference  with  the 
parties  under  one  or  more  of  the 
following  circumstances: 


(i)  It  is  possible  for  the  Settlement 
Judge  to  schedule  in  one  day  six  or  more 
cases  for  conference  at  or  near  the  same 
location: 

(ii)  The  offices  of  the  attorneys  or 
other  representatives  of  the  parties,  as 
well  as  that  of  the  Settlement  Judge,  are 
located  in  the  same  metropolitan  area; 

(iii)  A  conference  may  be  scheduled  in 
a  place  and  on  a  day  that  the  Judge  is 
scheduled  to  preside  in  other 
proceedings  under  this  Part;  and 

(iv)  Any  other  suitable  circumstances 
in  which,  with  the  concurrence  of  the 
Chief  Administrative  Law  Judge,  the 
Settlement  Judge  determines  that  a 
personal  meeting  with  the  parties  is 
necessary  for  a  resolution  of  substantial 
issues  in  a  case  and  the  holding  of  a 
conference  represents  a  prudent  use  of 
resources. 

(2)  Participation  in  conference.  The 
Settlement  Judge  may  direct  that  the 
attorney  or  other  representative  who  is 
expected  to  try  the  case  for  each  party 
be  present,  and  without  regard  to  the 
scope  of  the  attorney's  or  other 
representative's  powers,  may  also  direct 
that  the  parties,  or  agents  having  full 
settlement  authority  be  present.  Only 
the  Settlement  Judge  may  excuse  the 
absence  of  any  person  or  party.  The 
parties,  their  representatives,  and 
attorneys  are  required  to  be  completely 
candid  with  the  Settlement  Judge  so  that 
he  may  properly  guide  settlement 
discussions,  and  the  failure  to  be 
present  at  a  settlement  conference  or  the 
refusal  to  cooperate  fully  within  the 
spirit  of  this  rule  may  result  in  the 
termination  of  the  proceeding  under  this 
section.  The  Settlement  Judge  may  make 
such  other  and  additional  requirements 
of  the  parties  and/or  persons  having  an 
interest  in  the  outcome  as  to  him  shall 
seem  proper  in  order  to  expedite  an 
amicable  resolution  of  the  case.  No 
evidence  of  statements  or  conduct  in 
proceedings  under  this  section  will  be 
admissible  in  any  subsequent  hearing, 
except  by  stipulation  of  the  parties, 
(d)  Report  of  Settlement  fudge.  (1) 
With  the  consent  of  the  parties,  the 
Settlement  Judge  may  request  an 
enlargement  of  the  time  of  the 
settlement  period  not  exceeding  thirty 
(30)  days.  This  request  and  any  action  of 
the  Chief  Administrative  Law  Judge  in 
response  thereto,  may  be  written  or  oral. 

(2)  Under  other  circumstances  the 
Settlement  Judge,  following  the 
expiration  of  the  assignment  period  or  at 
such  earlier  date  that  he  determines 
further  negotiations  would  be  fruitless, 
shall  promptly  notify  the  Chief 
Administrative  Law  Judge  in  writing  of 
the  status  of  the  case.  If  he  has  not 
approved  a  full  settlement  pursuant  to 
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S  220ai00  of  these  rules,  such  report 
shall  include  written  stipulations 
embodying  the  terms  of  such  partial 
settlement  as  has  been  achieved  during 
the  assignment 

(3)  At  the  termination  of  the 
settlement  period  without  a  fiill 
settlement,  the  Chief  Administrative 
Law  |udge  shall  promptly  assign  the 
case  to  a  different  Administrative  Law 
Judge  for  appropriate  action  on  the 
remaining  issues.  To  the  extent 
practical,  an  assignment  of  the  case 
shall  be  to  an  Administrative  Law  Judge 
in  the  office  where  the  Settlement  Judge 
is  located.  The  Settlement  Judge  will  not 
discuss  the  merits  of  the  case  with  any 
other  person,  nor  be  called  as  a  witness 
in  any  hearing  of  the  case. 

(e)  Non-reviewability.  Any  decision 
concerning  the  appointment  of  a 
Settlement  Judge  or  the  termination  of 
any  settlement  negotiations  is  not 
subject  to  review  by,  appeal  to,  or 
rehearing  by  any  subsequent  presiding 
officer,  the  Chief  Administrative  Law 
Judge,  or  the  Commission. 

§22Qai02    Wilhdrawrt 

A  party  may  withdraw  its  notice  of 
contest,  citation,  notification  of 
proposed  penalty,  and  petition  for 
modification  of  abatement  period  at  any 
stage  of  a  proceeding.  Unless  ordered 
otherwise,  withdrawal  is  with  prejudice. 
The  notice  of  withdrawal  shall  be 
served  in  accordance  with  §  2200.7  upon 
all  parties  and  posted  in  the  manner 
prescribed  in  §  2200.7(g)  for  the  benefit 
of  any  affected  employees  not 
represented  by  an  authorized  employee 
representative  who  are  eligible  to  elect, 
but  have  not  elected,  party  status.  Proof 
of  service  shall  accompany  the  notice  of 
withdrawal. 

§2200.103    Expedited  proceeding. 

(a)  When  ordered.  Upon  application 
of  any  party  or  intervener  or  upon  its 
own  motion,  the  Commission  may  order 
an  expedited  proceeding.  When  an 
expedited  proceeding  is  ordered  by  the 
Commission,  the  Executive  Secretary 
shall  notify  all  parties  and  interveners. 

(b)  Automatic  expedition.  Cases 
initiated  by  employee  contests  and 
petitions  for  modification  of  abatement 
period  shall  be  expedited. 

(c)  Effect  of  ordering  expedited 
proceeding.  When  an  expedited 
proceeding  is  required  by  these  rules  or 
ordered  by  the  Commission,  it  shall  lake 
precedence  on  the  docket  of  the  Judge  to 
whom  it  is  assigned,  or  on  the 
Commission's  review  docket,  as 
applicable,  over  all  other  classes  of 
cases,  and  shall  be  set  for  hearing  or  for 
the  submission  of  briefs  at  the  earliest 
practicable  date. 

(d)  Time  sequence  set  by  Judge.  The 
assigned  Judge  shall  make  rulings  with 


respect  to  time  for  fding  of  pleadings 
and  with  respect  to  all  other  matters, 
without  reference  to  times  set  forth  in 
these  rules,  may  order  daily  transcripts 
of  the  hearing,  and  shall  do  all  other 
things  appropriate  to  complete  the 
proceeding  in  the  minimum  time 
consistent  with  fairness. 

§  2300.104    Stam^nts  o*  conduct 

(a)  GeneraA  All  representatives 
appearing  before  the  Commission  and 
its  Judges  shall  comply  with  the  letter 
and  spirit  of  the  Model  Rules  of 
Professional  Conduct  of  the  American 
Bar  Association. 

(b)  Misbehavior  before  a  Judge. — (1) 
Exclusion  from  a  proceeding.  A  Judge 
may  exclude  from  participation  in  a 
proceeding  any  person,  including  a  piirty 
or  its  representative,  who  engages  in 
disruptive  behavior,  refuses  to  comply 
with  orders  or  rules  of  procedure, 
continuously  uses  dilatory  tactics, 
refuses  to  adhere  to  standards  of  orderly 
or  ethical  conduct,  or  fails  to  act  in  good 
faith.  The  cause  for  the  exclusion  shall 
be  stated  in  writing,  or  may  be  stated  in 
the  record  if  the  exclusion  occurs  during 
the  course  of  the  hearing.  Where  the 
person  removed  is  a  party's  attorney  or 
other  representative,  the  Judge  shall 
suspend  the  proceeding  for  a  reasonable 
time  for  the  purpose  of  ei\abling  the 
party  to  obtain  another  attorney  or  other 
representative. 

(2)  Appeal  rights  if  excluded.  Any 
attorney  or  other  representative 
excluded  from  a  proceeding  by  a  Judge 
may,  within  five  days  of  the  exclusion, 
appeal  to  the  Commission  for 
reinstatement.  No  proceeding  shall  be 
delayed  or  suspended  pending 
disposition  of  the  appeal. 

(c)  Disciplinary  action  by  the 
Commission.  If  an  attorney  or  other 
representative  practicing  before  the 
Commission  engages  in  unethical  or 
unprofessional  conduct  or  fails  to 
comply  with  any  rule  or  order  of  the 
Commission  or  its  Judges,  the 
Commission  may,  after  reasonable 
notice  and  an  opportunity  to  show  cause 
to  the  contrary,  and  after  hearing,  if 
requested,  take  any  appropriate 
disciplinary  action,  including  suspension 
or  disbarment  from  practice  before  the 
Commission. 

§  2200.105    Ex  parte  coimnunication. 

(a)  General.  Except  as  permitted  by 
S  2200.101,  there  shall  be  no  ex  parte 
communication  with  respect  to  the 
merits  of  any  case  not  concluded, 
between  any  Commissioner,  Judge, 
employee,  or  agent  of  the  Commission 
who  is  employed  in  the  decisional 
process  and  any  of  the  parties  or 
interveners,  representatives  or  other 
interested  persons. 


(b)  Disciplinary  action.  In  the  event 

an  ex  parte  communication  occurs,  the 
Commission  or  the  Judge  may  make 
such  orders  or  take  sirch  actions  as 
fairness  requires.  The  exclusion  of  a 
person  by  a  Judge  from  a  proceeding 
shall  be  governed  by  9  2200.104(b).  Any 
disciplinary  action  by  the  Commission, 
including  suspension  or  disbarment, 
shall  be  governed  by  S  2200.104icj. 

(c)  Placement  on  public  record.  All  ex 
parte  communications  in  violation  of 
this  section  shall  be  placed  on  the  public 
record  of  the  proceeding. 

§  2200.106    Amendment  to  rules. 

The  Commission  may  at  any  time 
upon  its  own  mobon  or  initiative,  or 
upon  written  suggestion  of  any 
interested  person  setting  forth 
reasonable  grounds  therefor,  amend  or 
revoke  any  of  the  rules  contaii>ed 
herein.  The  Commission  invites 
suggestions  from  interested  parties  to 
amend  or  revoke  rules  of  procedure. 
Such  suggestions  should  be  addressed  to 
the  Executive  Secretary  of  the 
Commission  at  1825  K  Street,  NW.. 
Washington,  DC  20006. 

§2200.107    SpaciaicircunMtances;  Waiver 
of  rules. 

In  special  circumstances  not 
contemplated  by  the  provisions  of  these 
rules  or  for  good  cause  shown,  the 
Commission  or  Judge  may,  upon 
application  by  any  party  or  intervener 
or  on  their  own  motion,  after  three  days 
notice  to  all  parties  and  interveners, 
waive  any  rule  or  make  such  orders  as 
justice  or  the  administration  of  the  Act 
requires. 

§220ai0«    OfflcM  Seal  Occupational 
Safety  and  Health  Review  Conwniseton. 

The  seal  of  the  Commission  shall 
consist  of:  A  gold  eagle  outspread,  head 
facing  dexter,  a  shield  with  13  vertical 
stripes  superimposed  en  its  breast, 
holding  an  olive  branch  in  its  claws,  the 
whole  superimposed  over  a  plain  solid 
white  Greek  cross  with  a  green 
background,  encircled  by  a  white  band 
edged  in  black  and  inscribed 
"Occupational  Safety  &nd  Health 
Review  Commission"  in  black  letters. 

Dated:  |une  18. 1968. 
E.  Ross  Buckley, 
Chairman. 

Dated:  June  18, 1986. 
Robert  E.  Rader,  Jr., 
Commissioner. 

Dated:  (une  19. 1986. 
|ohn  R.  Wall. 
Commissioner. 
|FR  Doc.  86-14210  Filed  6-24-86;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutee  of  Healtti 

RecomMnant  ONA  Researctt;  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-483.  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
at  the  National  Institutes  of  Health, 
Building  31C.  Conference  Room  6,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  on  September  29, 1986.  from 
approximately  9:00  a.m.  to  adjournment 
at  approximately  5:00  p.m.  This  meeting 
will  be  open  to  Uie  pubhc  to  discuss: 
Scientific  issues  in  human  gene  therapy; 
Amendment  of  Guidelines;  and 
Other  matters  to  be  considered  by  the 

Committee 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  the 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  Chair. 

Dr.  William  J.  Gartland,  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee,  National  Institutes  of 
Health.  Building  31,  Room  3B10, 
Bethesda,  Maryland  20892,  telephone 
(301)  496-6051,  will  provide  materials  to 
be  discussed  at  the  meeting,  rosters  of 
committee  members,  and  substantive 
program  information.  A  summary  of  the 
meeting  will  be  available  at  a  later  date. 

Dated:  June  18, 1988. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  hkely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  federal 
program  would  be  included  as  many 
federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 


address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
ejected. 

[FR  Doc.  86-14378  Filed  6-24-86;  8:45  am] 

MUJNa  cow  4140-01-M 

Recombinant  DNA  Researctu 
Proposed  Action  Under  Guidelines 

agency:  National  Institutes  of  Health, 
PHS,  DHHS. 

action:  Notice  of  Proposed  Action 
under  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 

SUMMARY:  This  notice  sets  forth  a 
proposed  action  to  be  taken  under  the 
National  Institutes  of  Health  (NIH) 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 
Interested  parties  are  invited  to  submit 
comments  concerning  this  proposal.  This 
proposal  will  be  considered  by  the 
Recombinant  DNA  Advisory  Committee 
(RAC)  Working  Group  on  Human  Gene 
Therapy  at  its  meeting  on  August  8, 
1986,  and  by  the  full  RAC  at  its  meeting 
on  September  29, 1986.  After 
consideration  of  this  proposal  and 
comments  by  the  RAC,  the  Director  of 
the  National  Institutes  of  Health  will 
issue  a  decision  on  this  proposal  in 
accord  with  the  Guidelines. 
date:  Comments  received  by  July  31, 
1986,  will  be  reproduced  and  distributed 
to  the  Working  Group  on  Human  Gene 
Therapy  for  consideration  at  its  August 
8, 1986,  meeting.  Those  comments  and 
comments  received  after  July  31, 1986, 
but  prior  to  September  19, 1986,  will  be 
reproduced  and  distributed  to  the  full 
RAC  for  consideration  at  its  September 
29, 1986,  meeting. 
address:  Written  comments  and 
recommendations  should  be  submitted 
to  the  Director,  Office  of  Recombinant 
DNA  Activities,  Building  31.  Room  3B10, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  All  comments  received 
in  timely  response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892.  (301)  496- 
6051. 

StJPPLEMENTARY  INFORMATION:  The 
National  Institutes  of  Health  will 
consider  the  following  action  under  the 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 


I.  Proposal  to  Modify  Section  in-A-4  of 
the  NIH  Guidelines 

The  Committee  for  Responsible 
Genetics.  Boston,  Massachusetts,  has 
submitted  the  following  proposal  and 
rationale  to  modify  Section  III-A-4  of 
the  Guidelines: 

"Proposed  Addition  to  the  end  of 
section  III-A-4  of  the  .NIH  Guidelines  on 
Redombinant  DNA  Molecules. 

'The  RAC  will  not  review  and  the 
NIH  will  not  approve  any  human  genetic 
therapy: 

"1.  That  is  not  aimed  solely  at  the 
relief  of  a  life-threatening  or  severely 
disabling  condition;  or 

"2.  That  could  alter  germ  line  cells. 

"Furthermore,  the  RAC  will  not 
review  and  the  NIH  will  not  approve 
any  in  vitro  recombinant  DNA 
experiments  that  alter  human  germ  line 
cells  or  early  human  embryos. 

"Rationale 

"This  addition  to  the  NIH  Guidelines 
is  proposed  in  order  to  place  a  clear 
statement  in  the  public  record 
describing  NIH's  policy  on  experiments 
in  human  genetic  engineering.  The 
published  "Points  to  Consider  in  the 
Design  and  Submission  of  Human 
Somatic-Cell  Therapy  Protocols"  (sic) 
define  a  process  for  reviewing  protocols 
but  set  no  limitations  and  place  no 
boundaries  on  human  gene  therapy 
experiments  and  on  research  on  human 
germ  line  cells.  This  proposal  is 
designed  to  give  assurance  to  the  public 
that,  by  opening  up  possibilities  of 
human  genetic  engineering  in  areas 
where  there  is  wide  social  consensus  or, 
at  least,  no  strong  public  opposition,  the 
technology  will  not  be  applied  to  other 
situations  where  adequate  public  debate 
has  not  taken  place. 

"1.  Somatic  Cell  Therapy  for  the 
Treatment  of  Disease. 

Medical  technologies  that  have 
initially  been  developed  with 
governmental  approval  for  specific 
purposes  are  easily  adapted  to  other 
circumstances  without  commensurate 
accountability,  once  public  attention 
and  debate  have  waned.  In  our  present 
socioeconomic  environment,  there  are 
strong  professional  and  business 
motivations  for  increasing  the 
application  of  medical  technologies. 

"Human  somatic  cell  gene  therapy 
(HSCT)  is  currently  being  considered  for 
use  in  life-threatening  diseases.  An 
American  scientist  already  has  carried 
out  such  experiments  outside  the  United 
States.  But  the  potential  range  of 
applications  of  HSCT  is  very  broad. 
Genes  regulate  numerous  biochemical 
processes  including  the  production  of 
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hormones,  enzymes,  and  antibodies. 
Once  himian  genetic  engineering  is 
established  as  a  clinical  treatment  for 
some  human  disorders  it  is  reasonable 
to  expect,  from  past  experience,  that  the 
research  community  will  seek 
applications  of  gene  therapy  beyond  the 
initial  range  of  cases  where  some  social 
consensus  may  have  been  reached.  At 
the  present  time,  beyond  the 
applications  of  HSCT  to  the  treatment  of 
life-threatening  or  severely  disabling 
diseases,  no  justification  has  been 
offered  for  the  contention  that  the 
potential  benefits  of  such  therapy  will 
outweigh  the  risks  to  people  and  serve 
the  general  welfare. 

"Committees  like  the  RAC  or 
Institutional  Review  Boards  serve  their 
social  purpose  after  society  has  reached 
some  consensus  over  broad  policy 
issues.  The  burden  of  proof  must  be  on 
those  who  wish  to  introduce  a  new 
technology.  Once  broad  consensus  is 
reached,  the  RAC  and  the  IRBs  can  then 
implement  those  policies  and,  among 
other  things,  render  decisions  involving 
grey  areas.  To  date,  the  prospect  of 
applying  HSCT  to  dread  disease  has  not 
drawn  significant  public  opposition. 
Beyond  such  uses,  we  begin  to  enter  a 
range  of  controversial  applications 
about  which  there  has  not  been 
adequate  national  debate.  By  stipulating 
the  boundaries  within  which  NIH  will 
review  HSCT  protocols, 
acknowledgement  is  given  to  the  limited 
nature  of  public  discussion  and 
consensus  on  the  use  of  human  genetic 
engineering. 

"Arguments  advanced  for  forbidding 
all  uses  of  HSCT  are  based  on  the 
prediction  that  once  we  begin  to  accept 
any  use  of  this  technology,  all  uses  are 
legitimized.  Support  for  this  thesis  is 
nourished  by  past  failures  of  our 
regulatory  system  to  control 
applications  of  technology  that  have 
been  extended  beyond  their  initial 
public  purpose  in  away  that  transgress 
the  boundaries  of  democratic  control. 
The  establishment  of  restricted  zones  ot 
application  of  HSCT  at  the  outset  will 
make  it  possible  to  support  the  most 
urgent  and  humane  applications  of 
HSCT  with  less  fear  that  such  support 
gives  tacit  approval  to  other  uses  that, 
propelled  by  economic  and  professional 
pressures,  may  slip  through  the  review 
process. 

"Many  technical  problems  must  be 
overcome  if  HSCT  is  to  be  used  in 
clinical  treatment.  It  is  imperative  that 
this  therapy  not  be  used  on  people,  even 
experimentally,  until  the  technical 
problems  of  targeting  and  delivery  to 
specific  cells  or  tissues  have  been 
solved.  However,  the  pressure  to  test 


gene  therapy  on  human  subjects  is 
building  rapidly.  Some  investigators  are 
even  willing  to  forego  the  usuai 
requirement  that  human  trials  await 
successful  animal  tests  on  the  grounds 
that,  as  a  life-saving  measure,  a  patient 
is  entitled  to  'anything  available.'  We 
oppose  this  view.  Moreover,  we  do  not 
believe  that  informed  consent  by  itself  is 
a  sufficient  standard  for  protecting  the 
dignity  of  individuals  with  life- 
threatening  or  severly  disabling 
illnesses  against  inappropriate  and 
adventuresome  uses  of  medical 
technologies. 
"2.  Enhancement  Therapies. 
"The  application  of  HSCT  for  the 
alteration  of  human  characteristics  such 
as  height  or  skin  tone  raises  profound 
ethical  problems.  For  example,  cbnically 
healthy  individuals  who  wish  to  receive 
genetic  therapy  to  increase  their  height 
because  'shortness'  is  devalued  in 
society  are  seeking  a  technological 
solution  in  response  to  a  social  problem. 
The  concept  of  an  ideal  height,  ideal 
skin  color,  or  ideal  weight  is  a  social 
construction.  Genetic  technologies 
designed  to  correct  normal  variations  in 
human  phenotypes  help  to  legitimize  an 
ideology  that  places  inferior  value  on 
certain  expressions  of  human  diversity. 
Those  who  would  apply  genetic 
therapies  to  bring  an  individual  closer  to 
a  'normal  range*  are  caught  up  in  an 
inherent  contradiction.  First,  the 
measure  of  'normal  range'  changes  for 
each  generation  and  for  each  culture. 
Second,  the  universal  application  of 
such  therapy  would  artificially  alter  the 
normal  range  without  offering  any  net 
benefits.  Moreover,  the  mere  availability 
of  growth  enhancement  therapies,  for 
example,  creates  a  psychological 
atmosphere  that  further  enhances  the 
social  value  of  'tallness'  and  thereby 
worsens  the  problem  consequently.  The 
potential  role  of  genetics  in 
enhancement  therapies  must  be  viewed 
as  a  social  issue  that  warrants  broad 
public  debate.  NIH  needs  to  enunciate 
clear  restraints  of  the  use  of  HSCT  for 
the  purpose  of  enhancement  so  as  to 
avoid  a  slow  and  incremental  drift 
toward  such  applications  without 
adequate  social  assessment. 

"3.  Genetic  Therapy  for  the  Prevention 
of  Disease. 

"On  the  premise  that  genetic  variation 
may  explain  differences  in  the  onset  of 
environmentally  induced  diseases,  some 
companies  have  initiated  genetic 
screening  programs  to  identify  workers 
who  are  supposedly  at  greater  risk  from 
exposure  to  certain  chemicals  in  the 
workplace.  This  shifts  the  responsibility 
for  reducing  occupational  disease  from 
management  to  workers.  The 


availability  of  gene  therapy  could  put 
undue  pressure  on  workers,  who  would 
have  to  choose  between  therapy  or  loss 
of  jobs.  Many  people  in  society  strongly 
oppose  the  alteration  of  human  genome 
as  a  means  to  protect  individuals 
against  unnatural,  hostile  environments. 
iTie  moral  opprobrium  over  this  use  of 
HSCT  is  independent  of  personal  risks. 
The  proposed  addition  to  the  guidelines 
makes  explicit  the  restriction  against  the 
use  of  human  subjects  for  such 
purposes. 

"4.  Genetic  Manipulation  of  the 
Human  Germ  Line. 

"Considerable  opposition  has  been 
expressed  from  many  segments  of 
society  against  any  genetic  manipulation 
of  human  germ  line  cells.  Germ  line 
manipulation  through  genetic  additions 
or  deletions  in  the  sperm,  egg,  or  zygote 
would  be  tantamount  to 
experimentation  on  future  generations 
with  no  possibility  of  informed  consent. 
It  would  also  set  up  a  direct  path  to 
programs  of  eugenics.  Consequently, 
NIH  should  state,  at  the  outset,  that  no 
germ  line  manipulation  will  be 
approved." 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  Usts  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  federal 
program  would  be  included  as  many 
federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  heu  of  the  indi\'idual 
program  Usting,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 

Dated:  )une  Id.  1988. 
Bemud  Talbot, 

Acting  Director.  National  Institute  of  Allergy 
and  Infectious  Diseases. 
[FR  Doc.  86-14379  Filed  6-24-86;  8:45  am} 

HUJNO  COOC  414e-01-M 


Reader  Aids 


Federal  Register 
Vol.  51.  No.  122 
Wednesday,  |une  25,  1986 


INFORMATION  AND  ASSISTANCE 


CFR  PARTS  AFFECTED  DURING  JUNE 


SUBSCRIPTIONS  AND  ORDERS 

Subscriptions  (public)  202-783-323$ 

Problems  with  subscriptions  275-3054 

Subscriptions  (Federal  agencies)  523-5240 

Single  copies,  back  copies  of  FR  783-3238 

Magnetic  tapes  of  FR.  CFR  volumes  275-1184 

Public  laws  (Slip  laws)  275-3030 

PUBLICATIONS  AND  SERVICES 

Daily  Federal  Register 

General  information,  index,  and  Hnding  aids  523-5227 

Public  inspection  desk  523-5215 

Corrections  523-5237 

Document  drafting  information  523-5237 

Legal  staff  523-4534 

Machine  readable  documents,  specifications  523-3408 

Cod*  of  Federal  Regulations 

General  information,  index,  and  Rnding  aids  523-5227 

Printing  schedules  and  pricing  information  523-3419 

Laws  523-5230 

Presidential  Docuntents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  President  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

United  States  Government  Manual  523-5230 

Ottter  Services 

Library  523-4986 

Privacy  Act  Compilation  523-4534 

TDD  for  the  deaf  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  JUNE 


19747-19816 2 

19817-20244 3 

20245-20436 4 

20437-20606 5 

20607-20792 6 

20793-20952 9 

20953-21 1 30 10 

21 1 31  -21 322 1 1 

21323-21496 12 

21 497-21 726 13 

21 727-21 876 16 

21877-22056 17 

22057-22266 18 

22267-22484 19 

22485-22790 20 

22791-22920 23 

22921-23032 24 

23033-23212 25 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
put>lishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  tsy  documents  published  since 
the  revision  date  of  each  title. 

1CFR 

457 22880 

500 22880 

3  CFR 

Proclamations: 

5496 1 981 7 

5497 1 981 9 

5498 20953 

5499 21131 

5500 21323 

5501 21727 

5502 22791 

5503 22793 

5504 22921 

5505 23033 

Administratiye  Orders: 
Presidential  Determinations: 
No.  86-10  Of  June  3. 
1986 22057 

5  CFR 

530 23035 

550 21 325.  23036 

831 23036 

870 21 497 

871 21497 

872 21 497 

PropOMO  Riiws; 

294 20833.  22526 

351 21 1 77 

831 21 560 

870 21368 

873 21 368 

7  CFR 

2 22795 

26 20643 

27 22059 

28 22059,  23037 

52 20437,  21 133 

54 21134 

61 22059 

272 20793 

273 20793 

301 21136,  21498,  21499, 

22267 

400 20245 

41 7 20246 

418 21729 

419 21729 

427 21 729 

429 21729 

713 21828 

724 22268 

725 22268 

726 22268 

729 22485 

770 21 828 

795 21828 

908 20645,  21726,  22496. 

22795 


915  

20955 

923     

23039 

1006  

20446 

1007 

20446 

1011 

20446 

1012 

20446 

1013  

20446 

1046  

20446 

1065 

1093    

22271.  22923 
20446 

1094  

20446 

1096 

20446 

1097 

20955 

1098  

20446 

1099  

20446 

1136 

19821 

1421 

1425 

.21730.  21877 
21828 

1446 

21879 

1476   

21326 

1772   , 

19822 

1941 

22272 

1943  

22272 

1944 

22924 

1951   

20465 

1955 

22796 

1980 

22272 

Proposed  Rules: 

52   

22814 

907  

20664 

908  « 

20664 

927 

22526 

966 

22941 

1065 

19846 

1076 

22944 

8  CFR 

100  

19824 

103      

19824 

204  

20794 

238 

243  

..21509,21510 
23041 

Proposed  Rides: 

103    

22288 

9  CFR 

318  

21731 

Propoeefl  Rules: 

92      

..  20834,  22529 

145  

20790 

147 

20790 

151 

19846 

205 

22814 

10  CFR 

4    

22880 

34     

21736 

Proposed  Rules: 
2  

21560 

19     

21560 

20 

21560 

21 21 560 


u 


Federal  Register  /  Vol.  51,  No.  122  /  Wednesday.  June  25.  1986  /  Reader  Aids 


aa.. 

40... 
SC- 
SI... 
60„. 
61... 


._..  22531 

22531 

.....22531 
.....21560 

22288 

22531 


70. 21560.  22531 

72. „ 21560.  22531 

73. 21 560 

75 21 560 

150 21560 

810 .. 20978 

12CFR 

210_„ 21 740 

•266 1 9825 

330_ 21 137 

611 21 331 .  21 332 

620 21336 

621 ._ 21336 

622__ -...  21 138 

623._ 21 138 

794„.„ „ 22880 

INcipaMd  Rule*: 

330. 

706 


.20978 

.19848 


13CFR 

107_ 
lOeL— 

111 

IISl. 
121.. 
122- 


309. 

14CFR 

21 

25. 

39. 


.21484 
-.20764.  20781 
„.  20247 
„.  20922 
_..  20795 
.20248 
.23042 


.20797 
.20249 


20249-20251. 

21511-21515, 
21899-21901. 22796.  22926 

71.„ 19825.  20801,  20802, 

21516,21517.21746, 

21901.22064,22796- 

22798. 22927 

75 21902.  21904 

93 21708 

97 20956.  23043 

105 21906 

Proposed  Rule*: 

Ch.  1 21369 

1 21916 

21 20301.  21560-21562 

23 21560-21562 

25 21 563 

27 21 488 

29 „ 21488 

39 19848,  19849, 

20304-20308,20496. 
21563-21567,  21922-21924. 
22084. 22820. 22822.  22824 

43 21722 

61 21 722 

71 20834.  21178.  21568- 

21570.  22301 .  22825.  22945. 
23081 

73 21 179 

75 20978 

91 20979.  21722. 

21925.23082 
121 21 563 


15CFR 

10 

373  . — 
375  .... 


.22496 
.22503 
.22504 


377 20252 

365..'.....'..^ 20467.  20468 

399 20467.  20468.  22503 

981 20958 


37 1 22826 

922 -  21 369 

16CFR 

13 _ „ 20469,  20803, 

21907-21910 

303 20803.  20807 

456. 20936 

Prapoaed  Rules: 

13 20498.  20500.  20835. 

22301 


1700  

21925 

17CFR 

1 .^ 

21149 

5  „  .„ 

21 149 

15  

21343 

31 „ 

33 

21149 

21344 

149  

22880 

230 

20254 

230.. 
239.. 
240.. 


.21378 
.21378 
.20504 


18CFR 

35 

37 

154 

157 


22065 

22505 

22168 

22168 

270 221 68 

271 22067.22168 

282. 22068 

284 22168 

410 20960 

1313 22880 

PropoMd  Rutes 

271 22304 

410 21 928 

19CFR 

4 21 152 

6 21 152 

10 20810.  22513 

24 21152.  22513 

1 1 1 „...  21 1 52 

1  ^2. 22513 

123 21152,  22513 

134..._ 22513,  23045 

1 44 2251 3 

145 21 152.  22513 

1 48 2251 3 

162 2251 3.  23047 

172 _ 22513 

178 20810.23050 

191 22513 

20CFR 

395 20470 

404... 21 1 56.  23051 

416 21156 

Proposed  Rules: 

1 0 _ 20736 

404 _..  22306 

416 21 773 

601 20991 

655 2051 6 


21CFR 

20 

22458 

73  

21911 

74 

22928 

81 

20786 

82 

20786 

110 

22458 

lie    

?P4ai 

177 

22929 

430 

20262 

A^                

22071 

441 

22275 

442. 

20262 

455 

22071 

510_ 19826. 

522 20646, 

558 

740 

19828,  22799 
21746,  22275 
19828,  22799 
20471 

1308     

21911 

Proposed  Rules: 

20..„ 

123 

19651 

22482 

128e 

22483 

128f 

22482 

18Z 

186 

19851 

19851 

201   

19853 

314  

20310 

1306 

1308 

22CFR 

41 

21773 

.22085.  22946 

21157 

42. _ 

21157 

51 _ ,. 

144 

.20475.22930 
22880 

510 

20961 

530 

22880 

1005  

22880 

1600 

22880 

508._ 

20524 

23CFR 

12     

22931 

172 

??flOO 

230  

22800 

51 1   

„ 22800 

658  

20817 

820 

22801 

1309 

22276 

PropoMd  RuteK 

655 20840.  21 180 

24CFR 

13 „.  19829 

1 S 20476 

27 „ 21517 

200 „ 21866.  22801 

201 21 1 59 

203 21159.  21866 

204 » 21 866 

207 20264 

215 21850 

220 20264,  21 866 

221 20264.  21 866 

222 21866 

226 21 866 

227 21 866 

234 21159 

236 20264.21850 

237 2 1 866 

240 21866 

246 20264 

251 20264 


255 20264,  22933 

S1 1 „ 20220 

812 21300 

81 3 21 300 

882 21 300 

21850 


Proposed  RuIeK 

52 - 21570 

510 203 1 2 

570 20312 


«3  wrn 

63_.- 

64 


...21160 
...21160 
...21160 
-..21160 
...21160 


67 

68 

71 

72 21 160 

74 21160 

77 21 160 

168 23052 

700 22933 

720 22880 

26CFR 

1 20274.  20480.  21518 

301 23052 

602.._ 20646.  21518 

PTOpOSCQ  nund 

1 22947 


27CFR 

4 — 

5 

19._ - 


.20480.21546 

21746 

21746 


21574 

.19853-19856 


28CFR 

16 20274.  20276,  21161 

60 22282 

544 21114 

Proposed  Rules: 

2 21386 

64 22829 

29CFR 

Ch.  XXV 21163.  21748 

697 22517 

161 3 2251 9 

1910 22612 

1926 22612 

2205 22880 

2608 22880 

2610 21547 

2622. 21547 

2676„ 21548 

2706 22880 


2157* 

23184 


1962.. 
2200.. 


30CFR 

16 

17 

256 

402 


22519 

22519 

21345 

20961 

935 2081 8 

944 20965 

955 22282 

Propossd  Ruiss: 

250 20993 

256 20993 

773 23085 


Federal  Register  /  Vol.  51.  No.  122  /  Wednesday,  June  25.  1986  /  Reader  Aids 


111 


774 

21574 

778 

901 

916 



19858. 

23085 
20841 
22306 

917 

21184 

931 

20843 

934 

22307 

935 

22308 

938 _. 



22309 

943 

22310 

31CFR 

550 

.22802 

32CFR 

737 

.22282 

754 

762 





.19830 
.22282 

765 

.22283 

22804 

22936 

766 

.22804 

e06b 

.20277 

33CFR 

1 

..  22804 

80 

81 

.21748 
.20820 

100 

110 

.20821. 
.21346. 

21356. 
21347. 
.20482 

22283. 
22805 
22806. 

117 

162 

165 

23056 
. 21357 
..20823 
..21346 

Proposed  Rules: 

95     

.21928 

100 

.20534 

.20844 

117 

..22312 

140 

..21387 

143 

146 

..21387 
„ 21928 

149. 

..21387 

150 

..21928 

166 

..2084S 

.21387 

173 

..21928 

177 

..21928 

181 

..20993 

183 

.20992 

1.  22830 

209 

.22086 

335 

..22086 

336 

..22086 

337 

..22086 

338 

.22086 

34CFR 

75. 

..20823.  21163 

79 

...20823 

230 

231 

280 

500 





...20825 
...20825 
...20414 
...  22422 

501 



...22422 

505.. 



...22422 

510 

514 

...22422 
...22422 

525 

...22422 

526 

...  22422 

527 

...22422 

537  .... 

...  22422 

561 

...22422 

573 

id  RuIss: 

.22422 

574 

68^ 

680 

700 

PtOpOM 

76 

22422 

20422 

20422 

...22936.  22937 

„..  20408 

653  

20408 

35CFR 

3 '. 

21358 

61 

21358 

Proposed  RuIss 
105 

.22947 

257 

.21314 

secFR 

211 

.19830 

228 

701 ™ 

.20825 
.22072 

703  

.22072 

812 

.22880 

909  

.22880 

1000 

.23056 

1002 

.23056 

1254 

.22076 

1260  

.22076 

Proposed  Rules: 

1 „ 

2 

.19858 

.21840 
.21840 

3 

4 

.19858 
.21840 

7 

59.. 



.21389 
.21124 

62 

..21929 

72 

..21124 

38CFR 

1 

..21748 

21 

Proposed  Rules: 
17... 

. 20827 

.  22807 
.20846 

21  ■ 

.20846 

,  22831 

39CFR 

10 

..21366 

Ill 

Proposed  Rules: 
111       .  . 

..19831 

.21750 
..22314 

320 

.21929 

40CFR 

52 19834-19836.  20284. 

20285.  20646,  20967,  21549, 
21550. 22808,  22937,  23056 

60 20286,  20648,  21164. 

21762.22520.22938 

61 20648 

81 20285.  20969 

122 20426.  20828 

157 ™ 21276 

1 62 21 276 

1 80 21 1 72.  21 1 73. 

22077.  22078 

280 20418 

300 _ 21 054 

403 20426.  20828 

464 „.... 21760 

468 „.  22520 

704 1 9839 

710 „ 21438.22521 

720 „ 2281 2 

Proposed  Rules: 

Ch.  1 21576 

51 21390 

52. 20994.  21390.  21577. 

21932 

60 22384 

65 22535 

1 22 „ 21 454 

180 21186-21 189 

194 22264 

257 20671 


261 19859.  21648 

268.- 22948 

271 21648 

300 21099.  21 109 

30^ 21 648 

403 - 21 454 

721 21 1 90,  22831 

764 - 22836 

799 21 933 

41CFR 

51-9 228SC 

1 01  -26 20828 

42CFR 

405 21 550,  22010 

412 2201 0 

416 2201 0 

417 22010 

440 2201 0 

441 2201 0 

442. 21 550 

456 22010 

482 2201 0 

489 ..- 2201 0 

Proposed  Rules: 

36 _ 21118 

53 20995 

405....- 19970.  20435,  22948 

412 19970.  20435.  22948 

431 21 933 

43CFR 

3610 22079 

PubUc  Land  Order 

6617 22284 

Proposed  Rules: 

11 22320 

44CFR 

64 20971.21767 

Proposed  Rules: 

9 20535 

220 20995 

222 2031 5 


45CFR 

611 

680 

683 

1153 

1177 

1178 


22938 

22939 

22939 

22880 

20483 

..- 20974 

1614 21 558 

2104 - 22880 

21 05 23056 

2106 23056 

PrOpOvWI  ninw 

304 20673 

46CFR 

1 22804 

1 60 20650 

507 22880 

Pi  opOMd  RuIms 

4 21928 

5 21 928 

31 - 20847 

35 * 21 928 

61 20847 

67 „ 21 580 

71 20847 

78 21 928 

91 - 20847 

97 21 928 


1 07 -.-.  21 387.  21 928 

108 21387 

1 09 _ 21 387.  21 928 

167 20847.21928 

169 - 20847 

1 85 21 928 

1 89 20847 

1 96 - 21 928 

1 97 _ 21 928 

510 22536 

572 20535 

580 22536 

582 22536 

47CFR 

Ch.  1 20975 

0 20289 

1 20290.  23059 

21 19839.  20290 

25 20975 

73 19841.  19842,  20291. 

20292. 20650, 20975, 21 174, 
21769, 21770, 21912, 22285 

74 1 9839 

76 21 770 

78 1 9839 

94 1 9839 

97 21 1 75 

Proposed  Rules: 

1 21774 

2 21 776 

67 21000 

73 19863,  19864,  20315- 

20317, 20674-20676,  21 194, 

21 1 95. 21 776-21 780.  22320, 

23085-23088 

97 20676 

48CFR 

Ch.  7  (App.  B.  C,  F,  G. 

H) 20651 

25 20976 

232 20651 

252 20651 

501 21175 

510 23060 

51 4 23060 

51 5 ».. 23060 

528 - 23060 

532 23060,  23062 

552 23060,  23062 

702 20651 

731 20651 

752 20651 

801 23065 

802 23065 

805 23065 

806 23065 

808...... 23065 

813 23065 

814 23065 

81 5 23065 

819 23065 

833 23065 

836 23065 

842 23065 

852 23065 

5242 1 9842 

5252 — 1 9842 

PHS  301 20485 

PHS  304 20485 

PHS  305 20485 

PHS  306 - 20485 

PHS  314 20485 

PHS  315 20485 

PHS  323 20485 

PHS  333 20485 


iv 


Federal  Register  /  Vol.  51.  No.  122  /  Wednesday.  June  25. 1986  /  Reader  Aids 


PHS335. 

.20485 

PHS336. 
PHS352. 



.20485 
.20485 

PHS380. 
1 

RutoK 

.20485 
.20238 

• 

15 

aa 

3& 

s» 

.21496 
.20238 
.20238 
.20238 
.20238 

23a_. 

232 

253..™. 
52B — 


49CFR 


^U^VIO 

19864 

19865 

19864 

21195 

.21195 


171 

172 

174. 

^9^. 

195 

387 

420. 

421 

422. 

423 


„..  20831 

..-.23073,  23075 

23075 

23075 

20294 


.20294,  20976 

22080 

22812 

22812 

22812 


22812 

22812 

.21912,22285 

22285 

22880 

20976 


424 

571 

681 

1014 

1047 

1 152. 21 559 

1220. 22083 

1 241 1 9844 

PfOplMMQ  RuteK 

Ov  X 21780,  22536 

171„ 19866,  22902 

172 19866.  22902 

173 19866,  22902 

174 1 9866 

178l 1 9866 

177 1 9666 

178. 1 9866 

179 1 9866 

^9^. 19878,  21939 

385..- 23088 

387._ 22086 

544™ 23095 

571 20536.  21583.  21696, 

22092 

1165 22537 

50CFR 

17 22521 

91 20977 

402. 1 9926 

611 20297.  20652.  21772, 

22525. 23079 

630.._ 20297 

649 22939 

658.™ 22525 

661.„ 19844.  21175 

671 19845 

67^ 20659,  20832.  21176. 

21772.22287 

675 20652.  22525.  23079 

PropoMd  RuIm: 

17 22092.  22321.  22838. 

22949. 22955 

20 20677 

642. „ 20847 

651 20850 


652 

654 


.22321 
.21001 


LIST  OF  PUBLIC  LAWS 

Note:  No  pubNc  Mis  which 

have  become  law  were 

received  by  tt>e  Office  of  the 

Federal  Register  for  inctusion 

in  today's  Ust  of  Public 

Laws. 

LMt  List  lune  24,  1986 


OL 


SS 


2  5 


9  86 


6-26-86 
Vol.51 


No.  123 


Thursday 
June  26,  1986 


K»«»»»»**»»»»»»«»5-DIGIT      A8106 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFIOAL  BUSINESS 
Penalty  lor  private  use,  $300 


A  FR  SERIA300S  NOV   86 
SERIALS  PROCESSING 
UNIV  MICROFILMS  INTL 
300  N  ZEEB  RD      .«,ni: 
ANN  ARBOR      MI   <i8106 


XX 


,|x  ECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Goverrwnent  Printing  Office 

(ISSN  0097-6326) 


IM  I 


6-26-86 

Vol  51        No.  123 

Pafies  23213-23402 


Thursday 
June  26,  1986 


Bnenngs  on  How  To  use  the  Federal  Register — 
For  inlbnnation  on  briefings  in  Washington,  DC,  Seattle,  WA, 
and  San  Francisco,  CA,  see  announcement  on  the  inside  cover 
of  this  issue. 


BEST  COPY  AVAILABLE 


11 


Federal  Register  /  Vol.  51.  No.  123  /  Thursday.  June  26.  1986 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Oflice  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20406,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.a  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  pubhc  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect.  documenU  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington.  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  ate  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  51  FR  12345. 


THE  FEDERAL  REGISTER 
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ij8AjiAVA  noo  ra^H 


III 


Contents 


Federal  Register 
Vol.  51,  No.  123 
Thursday,  June  26,  1986 


Agriculture  Department 

See  also  Animal  and  Plant  Health  Inspection  Service;  Soil 

Conservation  Service 
MOnCES 
Biotechnology  regulation,  coordinated  framework  (Editorial 

Note:  For  a  document  on  this  subject  see  enti^  luider 

Science  and  Technology  Policy  Office) 
Biotechnology  research;  proposed  guidelines.  23367 
Missing  children,  official  use  of  mail  in  location  and 

i^covery,  23400 

Air  Force  Department 

RUI.ES 

Air  Force  Academy;  appointment.  23220 
NOTICES 

Active  military  service  and  discharge  deteiminations: 
Airlift  International  in  Vietnam  Conflict.  Slick  Airways 
Division,  23260 

Animal  and  Plant  Healtti  Irispection  Service 

PnO«>OSED  RULES 

Plant  pests: 
Genetically  engineered  organisms  or  products,  23352 

Arcttitecturai  and  Transportation  Barriers  CompManco 
Board 

NOTICES 

Telecommunication  device  for  deaf  persons  (TDD)  relay 
service.  23251 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  Htunanities 

Coast  Guard 

RUIES 

Ports  and  waterways  safety: 
Mississippi  River,  LA;  safety  zone,  23226 

Commerce  Department 

See  also  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration 

PROPOSED  RULES 

Federal  claims  collection,  23241 

Committee  for  tiie  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

China.  23259 

Hungary.  23259 

Portugal,  23258 

Defense  Department 

See  also  Air  Force  Department:  Navy  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Contract  price  proposal  submission.  SF  1411.  23396 

Set-aside  contracts;  small  purchase  limitation,  23396 

Utility  services,  23248 
NOTICES 
Meetings: 

Graduate  Medical  Education  Advisory  Committee.  23260 


Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation  applications: 

NHP  Energy,  Inc..  23261 

Tennessee  Gas  Pipeline  Co.,  23262 
Powerplant  and  industrial  fuel  use;  prohibition  orders, 
exemption  requests,  etc.: 

American  Cogen  Technology,  Inc.,  23261 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Energy 
Research  Office;  Federal  Energy  Regulatory 
Commission 

NOTICES 

Meetings: 
National  Petroleum  Council.  23260 

Energy  Researcii  Office 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
Enei^  Research  Advisory  Board,  23262 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Washington,  23228 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States; 
Illinois,  23246 
Missouri,  23247 
NOTICES 

Biotechnology  regulation,  coordinated  framewoi4(  (Editorial 
Note:  For  a  document  on  this  subject  see  entry  under 
Science  and  Technology  Policy  Office) 
Toxic  and  hazardous  substances  control: 
Confidential  business  information  and  data  transfer  to 
contractors;  correction,  23270 

Executive  Office  of  the  President 

See  Science  and  Technology  Policy  Office 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Avions  Marcel  Dassault-Breguet  23215 

Fokker,  23216 

Israel  Aircraft  Industries,  23217 

Short  Brothers.  Ltd.,  23218 

Sperry  Corp..  23218 
Control  zones,  23220 
PROPOSED  RULES 
Transition  areas,  23240 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  23299 
(2  documents) 


IV 


Federal  Register  /  Vol.  51.  No.  123  /  Thursday.  June  26.  1986  /  Contents 


Federal  Energy  Regulatory  Commission 

nonces 

Natural  gas  certificate  Glings: 
United  Gas  Pipe  Une  Co.  et  al.  23262 

Federal  Home  Loan  Bank  Board 

nonces 

Receiver  appointments 

Conununity  Savings  &  Loan  Association.  23271 

New  Orleans  Federal  Savings  &  Loan  Association.  23271 

Northlake  Federal  Savings  &  Loan  Association.  23271 
Receiver  appointments: 

Audubon  Federal  Savings  a  Loan  Association,  23271 

Crescent  Federal  Savings  Bank,  23271 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Cincinnati  Stock  Exchange.  Inc..  23271 

Philadelphia  Stock  Exchange.  Inc..  23271 

Federal  Maritime  Commission 

NOnCES 

Agreements  filed,  etc..  23272 

Freight  forwarder  licenses: 

J.P.H.  International.  Inc..  et  al.,  23272 
Meetings;  Sunshine  Act.  23299 

Federal  Reserve  System 
Nonccs 

Meetings;  Sunshine  Act.  23300 
Applications,  hearings,  determinations,  etc.: 

AmeriTrust  Corp.  et  al..  23273 

Commercial  Landmark  Corp..  23273 

First  National  Cincinnati  Corp.  et  al.  23274 

Hospers  Agency  Co.  et  al..  23274 

Midland  Bank,  pic,  et  al,  23274 

Rsh  and  Wildlife  Service 
Monccs 

Endangered  and  threatened  species  permit  applications, 

23280 
Marine  mammals  permit  applications,  23280,  23281 
(2  dociunents) 

Food  and  Drug  Administration 

NOnCES  ,     T,j-  1 

Biotechnology  regulation,  coordinated  framework  (Editonal 
Note:  For  a  document  on  this  subject  see  entry  under 
Science  and  Technology  Policy  Office) 

Foreign-Trade  Zones  Board 

NOnCES 

Applications,  hearings,  determinations,  etc: 
Texas.  23252 

General  Services  Administration 

RULES 

Organization  and  functions.  23229 

PftOPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Contract  price  proposal  submission.  SF  1411,  23396 

Set-aside  contracts;  small  purchase  limitation,  23396 

Utility  services,  23248 
Federal  Information  Resources  Management  Regulation: 

Federal  information  processing  standards,  etc.;  update, 
23248 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  National  Institutes 
of  Health;  Public  Health  Service 


RULES 

Acquisition  regulations: 
Definition  of  terms;  Director,  Division  of  Procurement, 

NIH,  23231 
Immigration  and  Naturalization  Service 

RULES 

Transportation  line  contracts: 
AeroTours  Dominicano  Airlines,  23215 

Interagency  Coordinating  Council 

Telecommunication  device  for  deaf  persons  (TDD)  relay 
service,  23251 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau: 
Minerals  Management  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOnCES 

Antidumping: 
Pistachios,  in-shell.  from  Iran.  23254 

Export  privileges,  actions  affecting: 
La  Physique  Appliquee  Industrie  et  al.  23256 

Applications,  hearings,  determinations,  etc: 
Johns  Hopkins  University.  23253 

(2  documents) 
Montana  State  University,  23253 

Rurfi-Presbyterian-St.  Luke's  Medical  Center  et  al,  23255 
State  University  of  New  York  et  al,  23255 
University  of  Colorado  Health  Sciences  Center,  23253 
University  of  Massachusetts  Medical  Center,  23254 
University  of  Michigan  Hospitals  et  al.  23255 

interstate  Commerce  Commission 
NoncES 

Railroad  operation,  acquisition,  construction,  etc.: 
AT&L  Railroad  Co.,  23283 

Marinette,  Tomahawk  &  Western  Railroad  Co.,  23283 
Soo  Une  Railroad  Co..  23283 

Justice  Department 

See  also  ImmigraUon  and  Naturalization  Service 
NOnCES 

Pollution  control;  consent  judgments: 
Superior  Oil  Co.,  23284 

Labor  Department 

See  Occupational  Safety  and  Health  AdministraUon 

Land  Management  Bureau 

NOnCES 

Alaska  Native  claims  selection: 

Old  Harbor  Native  Corp.,  23277 
Meetings: 

Arizona  Strip  District  Grazing  Advisory  Board.  23275 

Oil  and  gas  leases: 

Alaska.  23275 

Wyoming.  23276.  23279 
(2  documents) 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  23277.  23279 
(2  documents) 

California.  23277 
Survey  plat  filings: 

Colorado.  23276 


Federal  Register  /  Vol.  51.  No.  123  /  Thursday.  lane  26,  1986  /  Contents 


Withdrawal  and  reservation  of  lands: 
New  Mexico,  23276,  23278,  23279 

(3  documents) 
Washington,  23276 

Merit  Systems  Protection  Board 

NOnCES 

Getting  Involved:  Improving  Federal  Management  with 
Employee  Participation  and  Significant  Actions  of 
!    Personnel  Management  Office  during  1984-1985  report; 
call  for  GPO  printing  riders,  23284 
Meetings;  Sunshine  Act,  23300 

Minerals  Management  Service 

NOnCES 
Meetings: 

Outer  Continental  Shelf  Advisory  Board,  23283 
Outer  Continental  Shelf;  development  operations 
coordination: 

Amoco  Production  Co.,  23281 

Conoco  Inc.,  23282 

Huffco  Petroleum  Corp.,  23282 

Temieco  Oil  Exploration  &  Production,  23282 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  price  proposal  submission,  SF  1411,  23396 
Set-aside  contracts;  small  purchase  limitation,  23396 
Utility  services,  23248 

National  Archives  and  Records  Administration 

NOnCES 

Agency  records  schedules;  availability,  23285 

National  Credit  Union  Administration 

PROPOSED  RULES 
Federal  credit  unions: 
Member  business  loans,  23234 

National  Foundation  on  the  Arts  and  Humanities 

NOnCES 

Meetings: 
Media  Arts  Advisory  Panel,  23285 

National  Institutes  of  Health 

NOTICES 

Biotechnology  regulation,  coordinated  framework  (Editorial 
Note:  For  a  document  on  this  subject  see  entry  under 
Science  and  Technology  Policy  Office) 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Atlantic  surf  clam  and  ocean  quahog,  23231 
NOnCES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 

Intent  to  evaluate  performance,  23257 
Meetings: 

Caribbean  Fishery  Management  Council  23258 

Navy  Department 

NOnCES 
Meetings: 
Naval  Research  Advisory  Committee,  23260 


Nuclear  Regulatory  Commission 

PROPOSED  RULES 
Rulemaking  petitions: 
Quigg,  Catherine;  denied,  23233 

Occupational  Safety  and  Health  Administration 

NOnCES 

Biotechnology  regulation,  coordinated  framework  (Editorial 
Note:  For  a  document  on  this  subject  see  entry  under 
Science  and  Technology  Policy  Office) 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Cape  Verde.  Mauritania,  and  Guinea-Bissau;  sale  of  U.S. 

defense  articles  and  services  (Presidential 

Determination  of  June  10, 1986],  23213 

Public  Health  Service 

See  also  Food  and  Drug  Administration;  National  Institutes 
of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health;  correction,  23275 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.;  correction,  23298 

Science  and  TechfKMogy  Policy  Office 

NOTICES 

Biotechnology  regulation,  coordinated  framework,  23302 
Secret  Service 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  23298 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Investment  companies: 
Recordkeeping  requirements;  use  of  magnetic  tape,  disk, 
or  other  computer  storage  medium,  23244 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange,  Inc.,  23295 
Chicago  Board  Options  Exchange,  Inc.,  23286,  23289 

(4  documents) 
Depository  Trust  Co.,  23287 
National  Association  of  Securities  Dealers,  Inc.,  et  al, 

23290 
New  York  Stock  Exchange,  Inc.,  23291 
Philadelphia  Stock  Exchange,  Inc.,  23292 
Self-regulatory  organizations;  unlisted  trading  privileges: 
Midwest  Stock  Exchange,  Inc.,  23297 
Philadelphia  Stock  Exchange,  Inc.,  23297 
(2  documents) 
Applications,  hearings,  determinations,  etc: 
Petro  Lewis  Corp.,  23292,  23293 

(2  documents) 
Santa  Barbara  Funding  I,  Inc.,  et  al.  23293 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Big  Sandy  River,  WY.  23250 

Moonlight  Lateral  Farm.  CO.  23251 


VI 


Federal  Regbter  /  VoL  51.  ^k).  123  /  Thursday.  June  26. 1986  /  Contents 


Surface  Mining  Reciamation  and  Enforcement  OMoe 

PNOPOSCO  RULES 

Permanent  program  submission: 
Ohio.  23245 

Textile  Agreementa  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agre«nent« 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
Research  and  Special  Programs  Administratioa 

Treaaury  Department 

See  also  Secret  Service 

NOTICES  ~rr.r.i       1 

Telecommunication  device  for  deaf  persons  rTDDj  relay 
service,  23251 

Veterans  Administration 

RULES 

Authority  delegation*: 
General  Counsel  et  al^  23227 


Separate  Parts  m  This  issue 

PartH 

Office  of  Science  and  Technology  Policy.  23302 

Part  III 

Department  of  Agriculture,  23352 

PartiV  ^  . 

Department  of  Defense;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration.  23396 

PartV 

Department  of  Agriculture.  23400 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  ttw  parts  affected  tt«s  mon»  can  be  found  In 
the  Reader  Aids  section  at  tt>e  end  of  this  issue. 


3  CFR 

Admtnistrativ*  Ord«r«: 

Presidential  Determinations: 

h4o.  8&-11of  JunelO. 

1 986 2321 3 


7CFR 
PrapoMdRuiM: 

330 

340 


.23352 
.23252 


•  CFR 

238 


.23215 


10  CFR 

PropoMo  Rul>>5 
51 


.23233 


12  CFR 

706 - 


23234 


14  CFR 

39     (5     documefTts). 23215- 

23218 

71 23220 


.23240 


71. 


15  CFR 

PropoMdRulM: 

22 23241 


17  CFR 

PropoMd  RuIm: 
270 


.23244 


30  CFR 


935....- 

32  CFR 

901 

_ 23245 

23220 

83  CFR 

165.   -  .  . 

23226 

38  CFR 

2     

23227 

14 

40  CFR 

52 

„ 23227 

.23228 

52      (2      documents)-23248. 
23247 

41  CFR 

1 05-53 23229 

23248 

23231 


201-8 

4SCFR 

302 „. 


6      23248 

8 23248 

13. 23396 

15      (2      documents)...23248, 

23396 

19 23396 

20...„. 23396 

41 23248 

52      (2      documents)...23248, 

23396 
53 23396 

50  CFR 

65^ 23231 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Federal  Register 
Vol.  51.  No.  123 
Thursday,  June  26,  1986 


Title  3— 

The  President 


23213 


Presidential  Documents 


Presidential  Determination  No.  86-11  of  June  10,  1986 

Eligibility  of  Cape  Verde,  Mauritania,  and  Guinea-Bissau  To 
Receive  and  Make  Purchase  of  Defense  Articles  and  Services 
Under  the  Foreign  Assistance  Act  and  the  Arms  Export  Con- 
trol Act 


(FR  Doc  86-14623 
Filed  6-25-86;  9:40  am| 
Billing  code  3195-01-M 


Memorandum  for  the  Honorable  George  P.  Shultz,  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503  of  the  Foreign  Assist- 
ance Act  of  1961,  as  amended,  and  Section  3(a)(1)  of  the  Arms  Export  Control 
Act.  I  hereby  Hnd  that  the  furnishing,  sale  and/or  lease  of  defense  articles  and 
services  to  the  Governments  of  Cape  Verde,  Mauritania,  and  Guinea-Bissau 
will  strengthen  the  security  of  the  United  States  and  promote  world  peace. 

You  are  directed  on  my  behalf  to  report  this  finding  to  the  Congress. 

This  finding  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  June  10,  1986. 


a 


&\/<j>SLj^ 


\  0l4KJVO--v 


23215 


Rules  and  Regulations 


Federal  Regiater 
Vol.  51,  No.  123 
Thursday,  June  26,  1986 


This  section  of  the  FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  nx>st 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Fcdcra!  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Oocunients. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER   issue  of  each 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  238 

Contracts  With  Transportation  Lines; 
Addition  of  AeroTours  Oominicano 
Airlines 

AQENCV:  Immigration  and  NaUiralization 
Service,  Justice. 
action:  Final  rule. 

summary:  This  rule  adds  AeroTours 

Dominicano  Airlines  to  the  list  of 

carriers  which  have  entered  into 

agreements  with  the  Service  to 

guarantee  the  passage  through  the 

United  States  in  immediate  and 

continuous  transit  of  aliens  destined  to 

foreign  countries. 

EFFECTIVE  DATE!  June  12, 1986. 

FOR  FURTHER  INFORMATION  CONTACT! 

Loretta  J.  Shogren,  Director,  Policy 
Directives  and  Instructions,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Washington,  DC  20536,  Telephone: 
(202)  633-3048. 

SUPPLEMENTARY  INFORMATION:  The 
Commissioner  of  Immigration  and 
Naturalization  entered  into  an 
agreement  with  AeroTours  Dominicano 
on  June  12, 1986  to  guarantee  passage 
through  the  United  States  in  immediate 
and  continuous  transit  of  aliens  destined 
to  foreign  countries. 

The  agreement  provides  for  the 
waiver  of  certain  documentary 
requirements  and  facilitates  the  air 
travel  of  passengers  on  international 
flights  while  passing  through  the  United 
States. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  makes 
an  editorial  change  to  the  listing  of 
transportation  lines. 


In  accordance  with  5  U.S.C.  605(bJ,  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  order  constitutes  a  notice  to  the 
public  under  5  U.S.C.  552  and  is  not  a 
rule  within  the  definition  of  section  1(a) 
of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Fart  238 

Airlines,  Aliens,  Government 
contracts,  Travel,  Travel  restriction. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  UNES 

1.  The  authority  citation  for  Part  238 
continues  to  read  as  follows: 

Authority:  Sees.  103  and  238  of  the 
Immigration  and  Nationality  Act,  as  amended 
(8  U.S.C.  1103  and  1228). 

(238,3    [Amended] 

In  9  238.3  Aliens  in  immediate  and 
continuous  transit,  the  listing  of 
transportation  lines  in  paragraph  (b) 
Signatory  lines  is  amended  by  adding  in 
alphabetical  sequence,  "AeroTours 
Dominicano  Airlines." 


Dated:  June  19, 1986. 
Richard  E.  Norton, 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
[PR  Doc.  88-14431  Filed  6-26-66;  8:45  am] 

BOXMOCOOC  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  8S-HM-98-AD;  AmdL  39>5342] 

Airworttilness  Directives;  Avions 
Marcel  Dassault-Breguet  (AMD) 
Aviation  Mystere  Falcon  50  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 
requires  inspection,  replacement  if 
necessary,  and  modification  to  the 
pressure  fueling  system  on  all  AMD 


Mystere-Falcon  50  airplanes.  This  action 
is  prompted  by  reports  of  fuel  leaks,  and 
is  necessary  to  detect  and  prevent  leaks 
in  the  system,  thus  removing  a  potential 
fire  hazard. 

EFFECTIVE  DATE:  August  4, 1986. 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  the  AMD-BA 

Representative,  40  FJC  Teterboro 
Airport,  Teterboro,  New  Jersey  07608. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  O^ice.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113:  telephone  (206)  431- 
2909.  Mailing  address:  FAA,  Northwest 
Moimtain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
inspection,  replacement,  if  necessary, 
and  modification  to  the  pressure  fueling 
systems  on  all  AMD  Mystere  Falcon  50 
airplanes,  was  pubhshed  in  the  Federal 
Register  On  October  21, 1985  (50  FR 
42561).  This  action  is  considered 
necessary  to  detect  and  prevent  fuel 
leaks  in  the  system,  thus  removing  a 
potential  fire  hazard. 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  107  airplanes  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  3  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $40 
per  manhour.  Repair  parts  are  estimated 
to  be  $85  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
is  estimated  to  be  $21,935. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979]  and  it  is  further  certified  under  the 
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criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  the  minimal 
cost  of  compliance  per  airplane  ($205).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

PART  39-IAMENDEDl 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354|a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Avions  Marcel  Dassault-Breguel  Aviation 
(AMD):  Applies  to  all  AMD  Mystere 
Falcon  50  airplanes,  certificated  in  any 
category.  Compliance  is  required  as 
indicated  t>elow.  To  delect  and  prevent 
leaks  in  the  refueling  system,  accomplish 
the  following: 

A.  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  unless 
accomplished  within  the  last  30  days,  and 
thereafter  at  intevals  not  to  exceed  30  days, 
perform  an  inspection  of  the  guide  rod  in  the 
refueling  connector  for  damage,  in 
accordance  wth  AMD  Service  Bulletin  F50- 
28-11(137),  dated  December  30, 1982.  Replace 
any  damaged  or  leaking  guide  rod  with  a 
serviceable  unit  prior  to  further  flight.  NOTE 
After  each  refueling  under  pressure,  a  visual 
leak  check  should  be  performed. 

B.  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  refueling  connector  by 
installing  a  steel  guide  rod,  in  accordance 
with  AMD  Service  Bulletin  F50-28-ll(137), 
unless  previously  accomplished. 
Accomplishment  of  this  modification 
provides  tenninating  action  for  the 
inspections  required  by  paragraph  A.,  above. 

C.  An  alternative  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  b«  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive,  who 
have  not  already  received  the  appropriate 
service  document  from  the  manufacturer, 
may  obtain  copies  upon  request  to  the  AMD- 
BA  Representative.  40  F)C,  Teterboro  Airport, 
Teterboro,  New  jersey  07606.  This  document 
may  be  examined  at  the  FAA.  Northwest 


Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South.  Seattle,  Washington. 

This  amendment  becomes  effective  August 
4.1988. 

Issued  in  Seattle,  Washington,  on  June  19. 
1986. 

David  E.  Jones, 

Anting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  88-14394  Filed  6-25-88:  8:45  am) 

MLUNO  COOC  4«10-1>-M 


14  CFR  Part  39 


[Docket  No.  S5-NM-92-AD;  Amdt  3»-53431 

Airworthiness  Directives;  Fokker  B.V. 
Model  F28  Series  Airplanes 

AQENCV.  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


SUMISARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 
requires  modification  of  the  horizontal 
stabilizer  flight  control  unit  on  certain 
Fokker  Model  F28  airplanes.  Tests  have 
shown  that  it  is  necessary  to  replace  a 
closed  plug  with  a  filter  plug  to  prevent 
buildup  of  hydraulic  fluid  in  the  clutch. 
This  action  is  necessary  to  prevent 
uncontrolled  movement  of  the  horizontal 
stabilizer. 

EFFECTIVE  OCTE:  August  4,  198a 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  the  Manager  of 
Maintenance  and  Engineering.  Fokker 
B.V..  Product  Support,  P.O.  Box  7000, 
11172)  Schiphol  Oost.  The  Netherlands. 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South.  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Judy  Colder.  Standardization 

Branch.  ANM-113;  telephone  (206)  431- 

2909.  Mailing  address:  FAA,  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South.  0-68966,  Seattle.  Washington 

98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
a  modification  of  the  horizontal 
stabilizer  flight  control  unit  on  certain 
Fokker  Model  F28  airplanes  to  prevent 
uncontrolled  movement  of  the  stabilizer. 
was  published  in  the  Federal  Register  on 
October  21. 1985  (50  FR  42566). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 


making  of  this  amendment.  No 
comments  were  received. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  30  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Parts  are 
estimated  to  be  $138  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  $6,540. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($218).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

Ust  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 


PART  39-{  AMENDED] 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  I  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  1189. 

2.  By  adding  the  following  new 
airworthiness  directive: 

FoKXEX  B.V.:  Applies  to  Model  F28  series 
airplanes  as  listed  in  Fbkker  Service 
Bulletin  F28/27-161.  dated  May  6,  1985. 
certificated  in  any  category.  Compliance 
is  required  within  6  months  after  the 
efiiactive  date  of  this  AD.  lb  prevent 
uncontrollod  movement  of  the 
horizontal  stabilizer,  accomplish  the 
following,  unless  previously 
accomplished: 

A.  Modify  the  horiiontal  stabilizer  conUol 
unit  in  accordiyice-*^  Fokker  Service 
Bulletin  F28/27-l«;arted  May  6, 1985. 

B.  An  alternate  meMM  of  compliance  or 
adjustment  of  the  compliance  time  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
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Stabilization  Branch,  ANM-113.  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive,  who 
have  not  already  received  the  appropriate 
service  document  from  the  manufacturer, 
may  obtain  copies  upon  request  to  the 
Manager  of  Maintenance  and  Engineering. 
Fokker  B.V..  Product  Support,  P.O.  Box  7900. 
11172J  Schipol  Oost.  The  Netherlands.  This 
document  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  OfTice,  9010  East 
Marginal  Way  South,  Seattle,  Washington. 

This  amendement  becomes  effective 
August  4, 1986. 

Issued  in  Seattle,  Washington,  on  June  19. 
1986. 

David  E.  Jones. 

Acting  Director,  Northwest  Mountain  Region. 

(FR  Doc  86-14393  Filed  6-25-66;  8:45  am] 

BlUMa  COOC  4S10-1S-« 


14  CFR  Part  39 

IDocket  No.  8S-NM-107-AO;  Amdt  39- 
53411 

AirworttilneM  Directives;  Israel 
Aircraft  Industries  (lAI)  Models  1121, 
1121A.  1121B,  1123, 1124,  and  1124A 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 
requires  repetitive  inspections  to  detect 
cracks  and  replacement,  as  necessary, 
of  the  horizontal  stabilizer  aft  spar 
splice  fitting  on  all  LAI  Models  1121, 
1121A.  1121B.  1123. 1124.  and  1124A 
series  airplanes.  Cracks  have  been 
reported  in  the  splice  fitting  lugs  on 
several  airplanes.  This  condition,  if  not 
corrected,  could  lead  to  failure  of  the 
fitting,  which  would  compromise  the 
structural  integrity  of  the  horizontal 
stabilizer  assembly. 
EFFECTIVE  DATE:  August  4. 1986. 
addresses:  The  service  bulletins 
specified  in  this  AD  may  be  obtained 
upon  request  to  Israel  Aircraft 
Industries,  Delaware  Office.  P.O.  Box 
10086.  Wilmington.  Delaware  19850. 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seatde. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  SeatUe,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Judy  Colder.  Standardization 


Branch.  ANM-113:  telephone  (206)  431- 
2909.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
repetitive  inspections  and  replacement, 
as  necessary,  of  the  horizontal  stabilizer 
aft  spar  splice  fitting  on  all  Israel 
Aircraft  Industries  Models  1121. 1121A, 
1121B.  1123, 1124,  and  1124A  series 
airplanes  was  published  in  the  Federal 
Register  on  December  19, 1985  (50  FR 
51707). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Three 
comments  were  received. 

The  first  commenter  supported  the 
AD,  but  suggested  that  the  service 
bulletin  titles  be  included  with  the 
service  bulletin  numbers  to  prevent 
confusion.  The  FAA  agrees  this 
comment  and  has  included  the  titles  in 
the  final  rule. 

The  second  and  third  commenters 
both  stated  that  the  AD.  as  written,  does 
not  address  a  wear  problem  which  they 
have  both  experienced  with  their 
airplanes.  They  also  suggested  more 
stringent  repetitive  inspection 
requirements.  The  FAA  has  notified  the 
Israel  Civil  Aviation  Authority  (CAA) 
about  these  comments  and  has 
requested  an  investigation.  Further 
rulemaking  action  may  be  initiated  as  a 
result  of  the  findings  of  the 
investigation. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  changes  noted  above. 

It  is  estimated  that  350  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $28,000  per  inspection 
cycle. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($80).  A 


final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  AdministreiUun 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
ctmtinues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Israel  Aircraft  Industries  (lAI):  Applies  to  all 
Models  1121. 1121A,  1121B,  1123, 1124, 
and  1124A  airplanes,  certificated  in  any 
category.  Compliance  is  required  as 
indicated  below.  To  detect  cracks  in  the 
hinge  lugs  of  the  horizontal  stabilizer  aft 
spar  splice  fitting  (hinge  assembly), 
accomplish  the  following,  unless 
previously  accomplished: 
A  Within  the  next  75  flight  hours  time-in- 
service,  unless  previously  inspected  within 
the  last  525  flight  hours  time-in-service, 
inspect  the  horizontal  stabilizer  aft  spar 
splice  fitting  (hinge  assembly),  part  number 
453005-SOl,  in  accordance  with  the  following 
lAl  service  bulletins  titled.  "Horizontal 
Stabilizer  Aft  Spar  Splice  Fitting  PN  45300S- 
501  (Hinge  Assembly)  Inspection." 


MoM 

SwvteabUMn 

1121. 1181A  1121B_ 

1123 . 

1121-46-003.  dM8d  H*  a. 

198S 
1123-S5-006   dated  ^^  2. 

1194,  11MA 

ises 

1124-S&-020.  dBMd  teHI  2, 

ises. 

B.  If  no  cracks  are  found,  repeat  the 
inspection  required  by  paragraph  A.,  above, 
at  intervals  not  to  exceed  800  hours  time-in- 
service. 

C.  If  cracks  are  found,  replace  the  splice 
fitting  prior  to  further  flight,  in  accordance 
with  the  following  lAI  service  bulletins  titled, 
"Horizontal  Stabilizer  Assembly — Inspection. 
Repair,  and  Improvement  (AFC  2037)." 


1121.  1121A.  1121B.. 

1123 

1124.  1124A. 


SanicabiiMin 


1121-65-004. 

S.  1906. 
1123-SS-O07. 

S.  1986. 
1124-66-021. 

S.19S6 


Augwi 
Auguft 


If  the  installation  improvement 
modifications  described  in  paragraph  D(2)  of 
each  service  bulletin  is  performed,  repeat  the 
inspection  of  paragraph  A.  of  this  AD  at 
intervals  not  to  exceed  2.400  hours  time-in- 
service  for  subsequent  inspections.  If  the 
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installatioo  improvement  modification  is  not 
accomplished,  the  inspections  must  be 
repealed  in  accordance  with  paragraph  B.  of 
this  AO. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

E.  S'^scia!  fl'^ht  "ensits  way  be  issusd  to 
accordance  widi  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  bxdletins  from  the  manufacturer  may 
obtain  copies  upon  request  to  Israel  Aircraft 
Industries,  Delaware  Office.  P.O.  Box  10086. 
Wilmington.  Delaware  19850.  These 
documents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900  Pacific 
Highway  South,  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office,  9010  East 
Marginal  Way  South.  Seattle,  Washingtoa 

This  amendment  becomes  effective  August 
4,1986. 

Issued  in  Seattle,  Washington,  on  June  19, 
1988. 

David  E.  Kmms. 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  86-14396  Filed  6-25-88:  8:45  am] 
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14  CFR  Part  39 

[Dockat  No.  85-HM-77-AD:  Amdt  3»-6344] 

Airworthiness  Directhres;  Short 
Brothers.  Ltd^  Model  SO3-60  Series 
Airplanes 


AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTIOW:  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 
requires  replacement  of  certain  %-inch 
diameter  standard  blind  rivets  in  the 
horizontal  stabilizer  lower  skin  to  rear 
spar  attachment  joint  with  larger 
Cherrymax  rivets  and  bolts  on  certain 
Short  Brothers  Model  SD3-eo  airplanes. 
This  action  is  prompted  by  reports  of 
loose  fasteners  and  is  necessary  to 
prevent  the  stabilizer  skin  from 
detaching  from  the  spar  chord.  These 
failures,  if  not  corrected,  could 
compromise  the  structural  capability  of 
the  stabilizer. 

EFFECTIVE  DATE:  August  4, 1988. 
ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  Shorts  Aircraft  1725 
Jefferson  Davis  Highway,  Suite  510. 
Arlington.  Virginia  22202.  This  document 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 


Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATKMt  CONTACT: 

Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (208)  431- 
2909.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-689e6,  Seattle,  Washington 
96166. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
the  replacement  of  certain  blind  rivets  In 
the  horizontal  stabilizer  on  Short 
Brothers  Model  SD3-60  airplanes,  was 
published  in  the  Federal  Register  on 
August  26. 1985  (50  FR  34498). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Two 
comments  were  received.  The  first 
commenter  supported  the  rule.  The 
second  commenter  also  supported  the 
rule,  but  believed  the  loose  fasteners 
might  be  the  result  of  high  vibration 
levels  experienced  during  takeoff  and 
landing.  The  commenter  recommended 
that  the  vibration  levels  be  reevaluated, 
and  that  the  AD  be  expanded  to  include 
the  Shorts  Model  SD3-30  airplane.  The 
FAA  has  notified  the  United  Kingdom 
Civil  Aviation  Authority  about  these 
comments.  Additional  rulemaking  may 
be  initiated  as  a  result  of  the  findings. 
After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  33  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  48  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  cost  of 
modification  parts  is  estimated  to  be  $50 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $85,010. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  si^ificant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($1,970). 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C  1354(»).  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  1189. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Short  Brothers,  Ud.:  Applies  to  Model  SD3-flO 
airplanes,  serial  numbers  SH3601  through 
SH3676  inclusive,  certificated  in  any 
category.  Compliance  is  required  within 
90  days  after  the  effective  date  of  this 
AD.  To  maintain  the  structural  integrity 
of  the  horizontal  stabilizer,  accomplish 
the  followng,  unless  previously 
accomplished: 

1.  Modify  the  horizontal  stabilizer  lower 
skin  to  spar  attachment  in  accordance  with 
Short  Brothers,  Ltd..  Service  Bulletin  SD35- 
55-06.  Revision  1.  dated  May  1985. 

2.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
he  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

3.  Special  flight  permits  may  be  issued  in 
accordance  virith  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  document  from  the  manufacturer  may 
obtain  copies  upon  request  to  Shorts  Aircraft, 
1725  Jefferson  Davis  Highway,  Suite  510, 
Arlington,  Virginia  22202.  This  document  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South.  Seattle,  Washington. 

This  amendment  becomes  effective  August 
4,1986. 

Issued  in  Seattle,  Washington,  on  June  19, 
1986. 

David  E.  Jones, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  86-14392  Filed  6-25-86;  8:45  amj 
MUJNO  COOE  4t10-11-M 


14  CFR  Part  39 

[Docket  No.  86-NM-137-AD;  Amdt.  3»- 
53401 

Airworthiness  Directives;  Sperry 
Corporation,  Aerospace  &  Marine 
Group.  AHZ-600  Attitude  and  Heading 
Reference  System  (AHRS) 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
requires  modification  of  the  Sparry 
Corporation,  Aerospace  and  Marine 
Group,  AHZ-600  Attitude  and  Heading 
Reference  System  (AHRS).  This  AD  is 
prompted  by  reports  of  an  unusually 
high  number  of  in-fiight  system  failures, 
resulting  in  loss  of  attitude/heading 
presentations.  This  condition,  if  not 
corrected,  could  result  in  loss  of 
essential  attitude  information. 
dates:  Effective  July  14, 1986. 

Compliance  is  required  within  30  days 
after  the  effective  date  of  this  AD, 
unless  already  accomplished. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Sperry  Corporation,  Aerospace  & 
Marine  Group,  P.O.  Box  29000,  Phoenix, 
Arizona  85038-9000.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  0-68966,  Seattle. 
Washington  98168,  or  at  the  Western 
Aircraft  Certification  Office,  15000 
Aviation  Boulevard,  Hawthorne, 
California  90261. 

FOR  FURTHER  INFORMATION  CONTACH 
Mr.  Elvin  Wheeler,  Aerospace  Engineer, 
Systems  &  Equipment  Section,  ANM- 
173W,  FAA,  Northwest  Mountain 
Region,  Western  Aircraft  Certification 
Office,  15000  Aviation  Boulevard. 
Hawthorne,  California  90261:  telephone 
(213)  297-1132. 

SUPPtXMENTARY  INFORMATION:  The  FAA 
has  received  numerous  reports  of  in- 
flight failures  of  the  Sperry  AHZ-600 
AHRS.  The  AHZ-600  is  intended  to 
provide  the  primary  source  of  attitude 
information  for  use  in  flight.  There  have 
been  two  reported  cases  of  dual  failures, 
i.e.,  loss  of  both  the  first  pilot's  AHRS 
and  the  second  pilot's  AHRS  at  the 
same  time.  Failures  such  as  this  can 
result  in  the  loss  of  essential  attitude 
information,  which  is  critical  to  the' 
safety  of  flight. 

It  has  been  determined  that  the  AH- 
600  Strapdown  Attitude  and  Heading 
Reference  Unit  (AHRU),  which  is  a 
component  of  the  Sperry  AHZ-600 
AHliS.  is  the  cause  of  the  reported 
problems.  Sperry  Corporation, 
Aerospace  and  Marine  Group  has 
developed  a  series  of  modifications  to 
improve  the  reliability  of  the  AH-600 
Strapdown  AHRU.  To  ensure  a 
minimum  level  of  safety  and  continued 
safe  flight,  the  FAA  has  determined  that 
all  modifications  through  Modification 
AB  to  the  AH-600  Strapdown  AHRU 
must  be  incorporated. 

Sperry  Corporation  has  issued  the 
following  Service  Bulletins: 


21-1985-175.  dated  April  7, 1988 

(Modification  T); 
21-1985-186,  dated  April  7, 1986 

(Modifications  S  and  V); 
21-1985-187,  dated  April  7. 1986 

(Modification  U); 
21-1986-19,  dated  April  22. 1986 

(Modification  Z); 
21-1986-20,  dated  April  22. 1986 

(Modification  AA);  and 
21-1986-29,  dated  April  22, 1986 

(Modification  AB). 

Sperry  has  advised  the  FAA  that  the 
AHZ-600  AHRS  is  known  to  have  been 
installed  in  DeHavilland  Model  DHC-8, 
British  Aerospace  Model  BAe  125-800, 
Cessna  Model  650,  and  Aerospatiale 
Model  ATR-42  series  airplanes. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  equipment  of  the  same 
type  design,  this  AD  requires 
incorporation  of  all  the  modifications 
through  modification  AB  to  the  Sperry 
AH-600  Strapdown  AHRU.  in 
accordance  with  the  Sperry  service 
bulletins  referenced  above. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  luider  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  '  " 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft, 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 


49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Sperry  Corporation,  Aerospace  and  Marine 
Group:  Applies  to  Sperry  Corporation 
AHZ-eoo  Attitude  Heading  Reference 
System  (AHRS).  known  to  be  installed 
in,  but  not  limited  to,  DeHavilland  Model 
DHC-8,  British  Aerospace  Model  BAe 
125-800.  Cessna  Model  650.  and 
Aerospatiale  Model  ATR-42  series 
airplanes,  certificated  in  any  category. 
Compliance  is  required  within  30  days 
after  the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  prevent  loss  of  attitude/heading 
reference  information,  accomplish  the 
following: 

A.  Modify  the  Sperry  Corporation  AH-eOO 
Strapdown  Attitude  and  Heading  Reference 
Unit  (AHRU)  by  incorporating  modifications 
in  accordance  with  the  following  Sperry 
Service  Bulletins  or  later  revisions  approved 
by  the  Manager,  Western  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region: 

21-1985-175,  dated  April  7, 1986 

(Modification  T); 
21-1985-188,  dated  April  7, 1986 

(Modifications  S  &  V): 
21-1985-187,  dated  April  7, 1986 

(Modification  U); 
21-1986-19,  dated  April  22, 1986 

(Modification  Z): 
21-1986-20,  dated  April  22, 1986 

(Modification  AA);  and 
21-1986-29.  dated  April  22. 1986 

(Modification  AB). 

B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  l>e 
used  when  approved  by  the  Manager, 
Western  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  nvith  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Sperry 
Corporation,  Aerospace  *  Marine  Group,  P.O. 
Box  29000,  Phoenix,  Arizona  85038-8000. 
These  documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle,  Washington, 
or  the  Western  Aircraft  Certification  Office, 
15000  Aviation  Boulevard,  Hawthorne, 
Califomia, 

This  amendment  becomes  effective  July  14. 
1986. 

Issued  in  Seattle,  Washington,  on  June  19. 
1986. 

David  EJooM. 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  86-14395  Filed  6-25-86;  8:45  am) 
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14  cr^  Part  71 

[AirapM*  DodMt  No.  8S-ASO-221 

Alteration  of  Control  Zona,  Atlanta,  GA 


:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  ruk;  request  for 
comments.  

SUMMANV:  Hiis  amendment  updates  the 
geographical  coordinates,  runway 
numbers  and  navigational  aids  upon 
which  the  Atlanta,  Georgia,  control  xone 
is  predicated.  No  significant  change  in 
airspace  designation  will  result  from  this 
action. 

dates:  Effective  date:  0901  UTC. 

October  23, 1986.  Comments  must  be 

received  on  or  before  August  28, 1988. 

ADORCSSES:  Send  comments  on  the  rule 

in  triplicate  to: 

Federal  Aviation  Administration.  ASO- 
530,  Manager,  Airspace  and 
Procedures  Branch,  Docket  No.  85- 
ASO-22,  Air  Traffic  Division.  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Room  652.  3400  Norman  Berry  Drive. 
East  Point,  Georgia  30344,  telephone: 
(404)  763-7646. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Ross.  Supervisor.  Airspace 
Section,  Airspace  and  Procedures 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  Georgia  30320;  telephone: 
(404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  editorial 
corrections  to  the  Atlanta,  Georgia, 
control  zone,  and  was  not  preceded  by 
notice  and  public  procediue.  comments 
are  invited  on  the  rule.  When  the 
comment  period  ends,  the  FAA  will  use 
the  comments  submitted,  together  with 
other  available  information,  to  review 
the  regulation.  After  the  review,  if  the 
FAA  finds  diat  changes  are  appropriate, 
it  will  initiate  rulemaking  proceedings  to 
amend  the  regulation.  Conunents  that 
provide  the  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  evaluating  the 
effects  of  the  rule  and  determining 
whether  additional  rulemaking  is 
needed.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic,  environmental, 
and  energy  aspects  of  the  rule  that  might 
suggest  the  need  to  modify  the  rule. 


The  Rule 

The  purpose  of  this  amendment  to 
S  71.171  of  Part  71  of  the  Federal 
Aviation  Reflations  (14  CFR  Part  71)  is 
to  correctly  list  the  geographical 
coordinates,  runway  numbers  and  type 
of  navigational  aids  upon  which  the 
Adanta.  Georgia,  control  xooe  is 
predicated.  Section  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.6B  dated 
January  2, 1986. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  a  need 
to  alter  the  description  of  the  Atlanta, 
Georgia,  control  zone  to  properly  reflect 
the  data  upon  which  airspace  is 
designated.  The  changes  are  so  minor 
and  nonsubstantive,  I  find  that  notice  or 
public  procedure  under  5  U.S.C.  553(b)  is 
unnecessary. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Older  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  htiffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zone. 

PART  71 -{AMENDED] 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Public  Law  97-449,  January  12. 
1983);  14  CFR  11.68. 

2.  Section  71.171  is  amended  as 
follows: 

AtlanU.  GA— {Revised! 

Within  a  5-mile  radius  of  the  William 
B.  Hartsfield  AUanta  International 
Airport  (lat.  33''38'25"  N.  long.  84°25'37" 
W.);  within  2  miles  each  side  of  Atlanta 
ILS  Runway  26R  localizer  east  course. 


extending  from  the  5-mile  radius  zone  to 
the  LOM:  within  2  miles  each  side  of 
Atlanta  ILS  Runway  27L  localizer  east 
course,  extending  from  the  5-mile  radius 
zone  to  the  OM;  within  2  miles  each  side 
of  Adanta  ILS  Runway  9R  localizer  west 
course,  extending  ft-om  the  5-mile  radius 
zone  to  the  OM;  within  2  miles  each  side 
of  Atlanta  ILS  Runway  8L  locaUzer  west 
course,  extending  from  the  5-mile  radius 
zone  to  the  LOM. 

Issued  in  East  Point,  Georgia,  on  June  17, 
1986. 

lames  L  Wri^t, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
(FR  Doc.  88-14398  Filed  6-25-66;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Departntant  of  tha  Air  Forca 

32  CFR  Part  901 

Appointmant  to  ttia  Unttad  Stataa  Air 
Forca  Acadamy 

agency:  Department  of  the  Air  Force, 
Department  of  Defense. 

action:  Final  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  is  revising  Part  901  of  Chapter  VII, 
Title  32,  of  the  Code  of  Federal 
Regulations.  This  part  tells  civilian  and 
enlisted  personnel  (including  Air  Force 
Reserve  and  National  Guard)  the 
methods  of  applying  and  the 
requirements  and  procedures  for 
appointing  young  men  and  women  to  die 
United  States  Air  Force  Academy. 

effective  date:  July  28. 1986. 

FOR  further  information  CONTACT: 

Ms.  Norma  Nottingham,  telephone  (202) 
697-7116. 

SUPPLEMENTARY  INFORMATION:  This 
revision  changes  nominating  authority 
of  Panama  Canal  Commission  to 
Administrator  redefines  alcohol  and 
drug  abuse;  changes  physical  aptitude 
examination  to  Candidate  Fitness  Test 
Requirement;  revises  foreign  cadet 
program;  defines  appointment  vacancy 
selection.  quaUfied  alternate  selection, 
and  charging  of  appointees;  and  changes 
military  obligation  of  a  cadet  to  not 
more  than  8  years. 

Portions  of  this  Part  901  implement 
DOD  Directive  5160.20.  "Appointinent  of 
Foreigners  to  the  Academies."  and  are 
exempt  from  inviting  public  comment 
under  rulemaking  procedures  in  5  U.S.C. 
553. 
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List  of  Subjects  in  32  CFR  Part  901 

Military  academies. 

The  regulation  on  Appointment  to  the 
United  States  Air  Fbrce  Academy,  Rut 
901,  is  revised  to  read  as  follows: 

PART  901— APPOINTMENT  TO  THE 
UNITED  STATES  AIR  FORCE 
ACADEMY 


901.0 


Purpose. 


Subpart  A— Appointment  Policies  and 
Raqutrenients 

901.1  General  policy. 

901.2  Appointments  and  nominations. 

901.3  Categories  of  nominations  for 
appointment. 

901.4  Basic  eligibility  requirements. 

901.5  Academic  examination  requirements. 
901.8    Candidate  flmess  test  requirement. 

Sut>part  B — Nomination  Procedure*  and 
Requirements 

901.7  Precandidate  evaluation. 

901.8  Congressional  and  U.S.  Possessions 
categories. 

901.9  Vice-Presidential  category. 

901.10  Presidential  category. 

901.11  Children  of  deceased  or  disabled 
veterans  and  children  of  military  or 
civilian  personnel  in  a  missing  status 
category. 

901.12  Honor  military  and  honor  Naval 
schools— AFROTC  and  AFJROTC 
category. 

901.13  Children  of  Medal  of  Honor 
recipients  category. 

901.14  Regular  airmen  category. 

901.15  Reserve  airmen  category. 

901.16  Superintendent  category. 

901.17  Foreign  students  category. 

901.18  Appointment  vacancy  selection. 

901.19  Qualified  alternate  selection. 

901.20  Notice  of  nomination. 

901.21  Notification  of  selection  or 
nonselection. 

901.22  Notification  of  change  of  address  or 
station  assignment. 

901.23  Filling  Presidential  and  airmen 
nominating  categories. 

901.24  Supply  of  forms. 

901.25  Obligation  of  cadet  appointment 

901.26  Cadet's  oath  of  allegiance. 

901.27  Charging  of  appointees. 

901.28  OMB  approval  of  information 
collection  requirements. 

Authority:  10  U.S.C,  Chapter  903.  and  10 
U.S.C.  8012,  except  as  otherwise  noted. 

Note. — ^This  part  is  derived  from  Air  Force 
Regulation  53-ia  October  22, 1985. 

Part  806  of  this  chapter  states  the 
basic  policies  and  instructions  governing 
the  disclosure  of  records  and  tells 
members  of  the  public  what  they  must 
do  to  inspect  or  obtain  copies  of  the 
material  referenced  herein. 

S  901.0    Purpoee. 

This  part  tells  civilian  and  eidisted 
personnel  (including  Air  Force  Reserve 
and  National  Guard)  the  methods  of 


applying  and  the  requirements  >ind 
procedures  for  appointing  young  men 
and  women  to  the  United  States  Air 
Force  Academy. 

Note. — This  part  is  affected  by  the  Privacy 
Act  of  1974.  The  systems  of  records 
prescribed  in  this  pari  are  authorized  by  10 
U.S.C,  Chapter  903:  and  10  U.S.C  8012.  Each 
form  that  is  subject  to  the  provisions  of  Part 
806b.5  of  this  chapter,  and  is  required  by  this 
Part,  contains  a  Ptivacy  Act  Statement  either 
incorporated  in  the  body  of  the  document  or 
in  a  separate  statement  accompanying  each 
such  document. 

Subpart  A— Appointmant  Polidas  and 
Raqulramants 

§901.1    General  policy. 

Appointments  as  U.S.  Air  Force 
Academy  cadets  are  ofi^ered  to  those 
candidates  having  the  strongest 
potential  to  become  successful  career 
officers.  Offers  of  appointment  are  made 
according  to  the  law  and  guidance 
provided  by  HQ  USAF  to  most 
effectively  accomplish  the  Academy's 
mission.  All  candidates  are  appointed  as 
cadets  under  the  authority  of  the 
President;  however,  an  appointment  is 
conditional  until  the  candidate  is 
admitted. 

§901.2    Appointments  and  nomination*. 

Appointments  and  nominations  are 
based  on  statutory  authority  contained 
in  10  U.S.C.,  Chapter  903.  Specific 
authorities  may  nominate  eligible 
applicants  for  appointment  vacancies  at 
the  Academy.  Each  applicant  must 
obtain  a  nomination  to  receive  an 
appointment.  Applicants  may  apply  for 
a  nomination  in  each  category  in  which 
they  are  eligible. 

§901.3    Categorie*  of  nomination*  for 
appotnlntenL 

All  appointees  must  have  a 
nomination  in  at  least  one  of  the 
following  categories: 

(a)  Congressional  and  U.S. 
Possessions  categories  include  the 
following  nominating  authorities: 

(1)  U.S.  Senators  and  Representatives. 

(2)  Delegates  in  Congress  from  the 
Distnct  of  Columbia,  Guam,  Virgin 
Islands,  and  American  Samoa. 

(3)  Resident  Commissioner  of  Puerto 
Rico. 

(4)  Governor  of  Puerto  Rico. 

(5)  Administrator  of  the  Panama 
Canal  Commission. 

(b)  Vice-Presidential  category. 

(c)  Presidential  competitive  category. 

(d)  Children  of  deceased  or  disabled 
veterans  and  children  of  military  or 
civilian  personnel  in  missing  status 
competitive  category. 

(e)  Honor  military  and  honor  Naval 
schools.  Air  Force  Reserve  Officers* 


Training  Corps  (AFROTC),  and  Air 
Force  Junior  Reserve  Officers'  Training 
Corps  (AFJROTC)  competitive  category. 

(f)  Children  of  Medal  of  Honor 
recipients  category. 

(g)  Air  Force  enlisted  regular 
competitive  category. 

(h)  Air  Force  enlisted  reserve 
competitive  category. 

(i)  Superintendent  competitive 
category. 

(j)  Foreign  students  competitive 
category  (40  foreign  persons  designated 
to  receive  instruction  under  10  U.S.C 
9344). 

§  901 .4    Basic  eligibility  requirements. 

Each  applicant  must  meet  the 
following  eligibility  requirements: 

(a)  Age.  Applicants  must  be  at  least 
17,  and  not  have  passed  their  22nd 
birthday  on  July  1  of  the  year  of  entry 
into  the  Academy. 

(b)  Citizenship.  Except  for  students 
sponsored  by  foreign  governments  under 
10  U.S.C.  9344,  applicants  must  be 
citizens  or  nationals  of  the  United 
States.  All  incoming  cadets  must  verify 
citizenship  status  before  admission: 

(1)  For  American-bom  citizens, 
certified  birth  certificate  presented  to 
the  Director  of  Admissions  (USAFA/ 
RRS),  U.S.  Air  Force  Academy,  Colorado 
Springs  CO  80840-5651  before 
administration  of  oath  of  appointment. 

(2)  Foreign  cadets  must  present 
certified  copies  of  certificates  of  arrival 
and  nationalization  or  citizenship  to 
USAFA/RRS  before  administi-ation  of 
oath  of  appointment. 

Note. — Facsimiles,  copies,  photographs  or 
otherwise  of  birth  certificate  or  certificate  of 
citizenship  will  not  be  accepted  unless 
properly  certified  by  the  raised  seal  of  the 
issuing  authority. 

(c)  Domicile.  If  nominated  by  an 
authority  designated  in  the 
Congressional  and  U.S.  Possessions 
categories,  the  applicant  must  be 
domiciled  within  the  constituency  of 
such  authority. 

(d)  Exemplary  standards.  Applicants 
must  be  of  highest  moral  character, 
personal  conduct,  and  integrity.  The 
Academy  requires  applicants  to  explain 
or  clarify  any  of  the  circumstances 
below.  For  any  military  applicant  or 
nominee  whose  official  records  indicate 
questionable  background,  commanders 
furnish  the  applicable  information  to 
USAFA/RRS. 

(1)  Applicant  is  or  has  been  a 
conscientious  objector.  In  this  case,  an 
affidavit  is  required  stating  that  such 
beliefs  and  principles  have  been 
abandoned  so  far  as  they  pertain  to 
willingness  to  bear  arms  and  give  full 
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and  unqualified  military  service  to  the 
United  States. 

(2)  Any  facts  that  indicate  the 
applicant's  appointment  may  not  be 
consistent  with  the  interests  of  national 
security. 

(3)  Conviction  by  court-martial  of 
other  than  a  "minor  offense"  (MCM. 
1984.  Part  V,  paragraph  le.  page  V-1)  or 
conviction  of  a  felony  in  a  civilian  court. 

(4)  Elimination  from  any  officer 
training  program  or  any  preparatory 
school  of  the  Army,  Navy,  or  Air  Force 
Academies  for  military  inaptitude, 
indifference,  or  undesirable  traits  of 
character.  This  includes  any  person  who 
resigned  in  lieu  of  impending  charges  or 
who  was  eliminated  by  ofFicial  action. 

(5)  Habitual  alcohol  misuse  or  drug 
abuse  whidi  exceeds  the  standards  of 
AFR  30-2  is  disqualifying. 

(6)  Any  behavior,  activity,  or 
association  showing  the  applicant's 
conduct  is  incompatible  with  exemplary 
standards  of  personal  conduct  m(H-al 
character,  and  integrity. 

(e)  Marital  status.  A^jplicant  must  be 
unmarried.  (Any  cadet  who  marries  is 
disenroUed  from  the  Academy.) 

(f)  Dependents.  Applicant  must  not 
have  a  legal  obligation  to  support  a 
child,  children,  or  any  other  person. 

Note. — For  the  purpose  of  this  regulation, 
children  are  derined  as  the  natural  children  of 
a  parent  and  adopted  children  whose 
adoption  proceedings  were  initiated  before 
their  15th  birthday. 

(g)  Medicxil  requirements  for 
admission.  Before  being  admitted  to  the 
academy,  candidates  must  take  a 
medical  examination  and  meet  the 
medical  standards  outlined  in  AFRs 
160-13  and  160-43.  All  candidates  must 
meet  the  medical  standards  specified  by 
the  Secretary  of  the  Air  Force.  Waivers 
may  be  granted  by  the  Air  Force 
Academy  Command  Surgeon.  As 
specified  by  HQ  USAF.  most  of  the 
candidates  admitted  to  the  Academy 
must  meet  the  eligibility  standards  for 
flying  training. 

S  901.5    Academic  examination 
requirements. 

Before  being  offered  an  appointment 
candidates  must  take  either  die  College 
Board  Admission  Testing  Program  (ATP) 
or  the  American  College  Testing 
Program  (ACT)  test 

(a)  ATP.  A  candidate  who  elects  to 
use  the  ATP  tests  must  take  the 
Scholastic  Aptitude  Tests  (SAT).  The 
candidate  is  encouraged  but  not 
required  to  take  achievement  tests  of 
English  Composition  and  Level  1 
(Standard)  Mathematics  or  Level  II 
(Intensive)  Mathematics.  (Level  1 
recommended  for  candidates  without 
advanced  high  school  mathematics.) 


(b)  ACT.  Candidates  who  elect  to  use 
the  ACT  tests  must  take  the  complete 
battery  of  teste:  English,  mathematics, 
social  studies,  and  natural  sciences. 


8«01J  __ 
requlpemem. 

Before  being  offered  an  appointment 
candidates  must  take  a  Candidate 
Fitness  Test  (CFT)  which  consists  of 

BABitaac*  uoBigncwi  iw  u«C{i,>.^w  »,.-—- — 

strength,  coordination,  and  aerobic 
power.  Waivers  to  the  CFT  requirement 
may  be  granted  by  the  Air  Force 
Academy  Director  of  Athletics  if  a 
candidate's  participation  in  high  school 
athletics  conflicts  with  test 
administration  dates  and  the  candidate 
clearly  demonstrates  an  acceptable 
level  of  physical  fitness. 

Subpart  B—Mom(natlon  ProoedUTM 
and  Rqqutiewntt 

S  901.7    Pi  ecandMate  evaluation. 

The  Air  Force  Academy  conducts  a 
precandidate  evaluation  program  as  an 
initial  step  in  the  admissions  process 
and  as  an  aid  to  Members  of  Congress 
in  screening  their  applicants  for 
nomination. 

(a)  Applicants  normally  are  sent  a 
precandidate  packet  including  USAFA 
Form  149,  Precandidate  Questionnaire, 
with  a  request  for  the  applicant  to 
provide  academic,  athletic  leadership, 
and  medical  information. 

(b)  The  Academy  evaluates  the 
precandidate  information  and  provides 
an  analysis  to  appropriate  congressional 
offices.  Such  information  gives  the 
nominating  authorities  an  indication  of 
the  applicant's  potential  to  qualify  for 
admission  and  the  applicant's  seff- 
reported  medical  status;  it  does  not, 
however,  reflect  the  applicant's  final 
admission  status.  It  is  intended  only  to 
aid  in  selecting  the  best-qualified 
applicants  for  nomination. 

(c)  Applicants  whose  evaluation 
indicates  they  are  fully  qualified  will  be 
notified  and  advised  to  seek  a 
nomination.  Individuals  whose 
evaluations  reflect  areas  needing 
improvement  are  informed  and 
encouraged  to  submit  additional  test 
scores  or  information  in  an  effort  to 
meet  the  qualifying  levels. 

§901.8    Congreeslonal  and  li.S. 
Possessions  categori— . 

Individuals  who  meet  the  basic 
eligibility  requiremente  of  §  901.4  may 
apply  for  a  nomination  according  to 
their  domicile  (permanent  legal 
residence). 

(a)  U.S.  Senators,  U.S. 
Representatives,  the  District  of 
Columbia  Delegate  to  the  House  of 
Representatives,  and  the  Resident 


Commissioner  of  Puerto  Rico  are  each 
authorized  a  quota  of  five  cadeU 
attending  the  Academy  at  any  one  time. 
If  a  vacancy  occurs  in  their  quota,  each 
may  nominate  ten  candidates  to  fill  each 
vacancy. 

(b)  Delegates  in  Congress  from  Guam 
and  from  the  Virgin  Islands  are  each 
authorized  a  quota  of  two  cadete 
attending  the  Academy  at  any  one  time, 
if  a  vacancy  occurs  in  iheir  quota,  each 
may  make  ten  nominations.  Eligible 
residents  may  apply  for  a  nomination 
directly  to  their  Delegate. 

(c)  "The  Governor  of  Puerto  Rico,  the 
Delegate  &t)m  American  Samoa,  and  the 
Panama  Canal  Commission 
Administrator  may  each  have  one  cadet 
attending  the  Academy  and  each  may 
nominate  ten  candidates  to  fill  their 
vacancy. 

(1)  Applicante  domiciled  in  and 
natives  of  Puerto  Rico  may  apply  to  the 
Governor  of  Puero  Rico  in  addition  to 
the  Resident  Commissioner. 

(2)  Applicants  domiciled  in  American 
Samoa  may  apply  to  their  Delegate. 

(3)  Children  of  civilian  personnel  of 
the  U.S.  Government  residing  in  the 
Republic  of  Panama  who  are  citizens  of 
the  United  States  may  apply  to  the 
Panama  Canal  Commission 
Administrator. 

(dj  Nominating  authorities  in  these 
categories  normally  submit  their 
nominations  by  January  31  for  the  class 
entering  the  following  summer. 

(1)  These  nominating  authorities  may 
nominate  only  if  a  vacancy  occurs  from 
their  authorized  quota  of  cadets 
attending  the  Academy.  Vacancies 
normally  occur  from  graduation  or 
separation  of  cadets  from  the  Academy. 
Failure  of  a  member  of  a  graduating 
class  to  complete  the  Academy  program 
with  his  class  does  not  delay  the 
admission  of  his  or  her  successor.  HQ 
USAF/DPPA  maintains  the  master 
records  of  cadets  nominated  and 
appointed,  determines  vacancies  in  each 
nominating  authority's  quota,  and 
validates  nominations  submitted  by 
each  nominating  authority. 

(2)  These  nominating  authorities 
forward  their  nominations  on  DD  Form 
1870.  Nomination  for  Appointment  to  the 
U.S.  Military  Academy.  Naval  Academy, 
or  Air  Force  Academy,  for  each  Air 
Force  Academy  nominee  through  HQ 
USAF/DPPA.  Washington.  DC  20330- 
5060.  to  USAFA/RRS,  USAF  Academy, 
Colorado  Springs.  CO  80840-5651. 

§901J    VIce-Prestdentlal  category. 

The  Vice  President  of  the  United 
States  nominates  from  the  United  States 
at  large,  and  is  authorized  a  quota  of 
five  cadets  attending  the  Academy  at 
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any  one  time.  For  each  vacancy 
occurring  in  the  quota,  ten  individuals 
may  be  nominated  to  fill  the  vacancy. 
Requests  for  a  nomination  are  submitted 
directly  to  the  Vice  President  no  later 
than  October  31.  Any  individual  who 
meets  the  basic  eligibility  requirements 
of  S  901.4  may  apply  to  the  Vice 
President  for  a  nomination.  The  Vice 
President  forwards  nominations  on  DD 
Form  1H70  for  each  Air  Force  Academy 
nominee  through  HQ  USAF/DPPA. 
Washington,  DC  20330-5060,  to  USAFA/ 
RRS,  USAF  Academy.  Colorado  Springs. 
CO  80840-5651. 

{901.10    Presidential  category. 

Appointments  to  fill  vacancies  from 
this  category  are  made  from  candidates 
in  order  of  merit.  One  himdred 
appointments  are  authorized  each  year. 

(a)  The  child  of  a  Regular  or  Reserve 
member  of  the  Armed  Forces  of  the 
United  States  is  eligible  for  nomination 
if: 

(1)  The  parent  is  on  active  duty  and 
has  completed  8  years  of  continuous 
active  duty  service  (other  than  for 
training)  by  July  1  of  the  year  that  the 
candidate  would  enter  the  U.S.  Air 
Force  Academy;  or 

(2)  The  parent  was  retired  with  pay  or 
was  granted  retired  or  retainer  pay 
(children  of  reservists  retired  and 
receiving  pay  pursuant  to  10  U.S.C., 
Chapter  67.  are  ineligible);  or 

(3)  The  parent  died  after  retiring  with 
pay  or  died  after  being  granted  retired 
or  retainer  pay  (children  of  such 
reservists  who  were  retired  and 
receiving  pay  pursuant  to  10  U.S.C. 
Chapter  67.  are  ineligible);  and 

(4)  The  applicant  does  not  meet  the 
eligibility  requirements  for  the  Children 
of  Deceased  or  Disabled  Veterans 
(CODDV)  nomination  category.  (By  law, 
a  person  eligible  for  appointment 
consideration  under  the  DOCCV 
category  is  not  a  candidate  in  the 
Presidential  category.) 

(b)  An  eligible  individual  applies  to 
USAFA/RRS.  U.S.  Air  Force  Academy. 
Colorado  Springs,  CO  80840-5651.  A 
suggested  letter  format  is  included  in  the 
precandidate  packet.  The  nominating 
period  opens  on  May  1  and  closes 
January  31.  Applicants  do  not  write 
directly  to  the  President  of  the  United 
States,  since  the  applications  are 
processed  by  the  Air  Force  Academy. 

Note. — For  the  purpose  of  this  category. 
children  are  defined  as  the  natural  children  of 
a  parent  and  adopted  children  whose 
adoption  proceedings  were  initiated  before 
their  15th  birthday. 


1901.11  CtriMren  of  deceased  or  dtoaMed 
veterans  and  children  of  mittary  Of  dvWan 
pereoimel  In  a  missing  status  estegory. 

Appointments  to  fill  vacancies  from 
this  competitive  category  are  made  from 
candidates  in  order  of  merit 
Appointments  authorized  in  this 
category  are  limited  to  65  cadets  at  the 
Academy  at  any  one  time. 

(a)  The  child  of  a  deceased  or 
disabled  member  of  the  Armed  Forces  of 
the  United  States  is  eligible  for 
nomination  if; 

(1)  The  parent  was  killed  in  action  or 
died  of  wounds  or  injuries  received  or 
diseases  contracted  while  in  active 
service  or  of  preexisting  injury  or 
disease  aggravated  by  active  service;  or 

(2)  The  parent  has  a  permanent 
service-connected  disability  rated  at  not 
less  than  100  percent  resulting  from 
wounds  or  injiuies  received  or  diseases 
contracted  while  in  active  service,  or  of 
preexisting  injury  or  disease  aggravated 
by  active  service. 

(b)  The  child  of  a  parent  who  is  in 
"missing  status"  is  eligible  if  the  parent 
is  a  member  of  the  Armed  Services  or  a 
civilian  employee  in  active  government 
service  who  is  officially  carried  or 
determined  to  be  absent  in  a  status  of 
missing;  missing  in  action;  interned  in  a 
foreign  country;  captured,  beleaguered, 
or  beseiged  by  a  hostile  force;  or 
detained  in  a  foreign  country  against  the 
person's  will. 

(c)  To  request  a  nomination  in  this 
category,  an  individual  submits  an 
application  to  USAFA/RRS  between 
May  1  and  January  31.  A  suggested 
letter  format  is  included  in  the 
precandidate  packet. 

Note.— For  the  purpose  of  this  category, 
children  are  defined  as  the  natural  children  of 
a  parent  and  adopted  children  whose 
adoption  proceedings  were  initiated  l>efore 
the  15th  birthday. 

§  901 .12    HoiwN-  mlHtary  and  lK>nor  Naval 
sdKXils— AFROTC  and  AFJROTC  category. 

Appointments  to  fill  vacancies  &t)m 
this  competitive  category  are  made  bom 
candidates  in  order  of  merit  Twenty 
appointments  are  authorized  each  year. 

(a)  Honor  military  and  honor  Naval 
schools: 

(1)  Five  honor  graduates,  or 
prospective  honor  graduates,  from  each 
designated  honor  military  and  honor 
naval  school  may  be  nominated  to  fill 
the  vacancies  allocated  to  this  category. 
School  authorities  must  certify  that  each 
nominee  is  a  prospective  honor  graduate 
or  an  honor  graduate,  and  meets  the 
basic  eligibility  requirements. 

(2)  School  authorities  submit 
nominees  directly  to  the  Academy 
(USAFA/RRS)  using  specific  nomination 
forms.  Such  nominations  are  submitted 


no  later  than  January  31  of  the  entry 
year.  Nominations  are  not  limited  to 
honor  graduates  of  the  current  year.  An 
individual  eligible  for  nomination  in  this 
category  applies  to  the  administrative 
authority  of  the  school  involved, 
(b)  AFROTC  and  AFJROTC: 
(1)  Five  students  from  each  college  or 
university  AFROTC  detachment  may  be 
nominated  to  compete  for  the  vacancies 
aliucultsu  ill  this  caiegory. 

(i)  Students  must  apply  for  nomination 
to  the  Professor  of  Aerospace  Studies 
(PAS)  who  must  certify  that  the 
applicants  meet  the  basic  eligibility 
requirements  and  have  or  will  have 
satisfactorily  completed  at  least  1  year 
of  scholastic  work  at  the  time  the  class 
for  which  they  are  applying  enters  the 
Academy. 

(ii)  The  PAS  uses  the  forms  provided 
by  the  Academy  to  recommend  for 
nomination  the  five  best-qualified 
applicants  to  the  president  of  the 
educational  institution  in  which  the 
AFROTC  detachment  is  established. 

(iii)  Nominations  from  the  president  of 
the  institution  are  submitted  directiy  to 
the  Academy  (USAFA/RRS)  by  January 
31  of  the  entry  year. 

(2)  Five  students  from  each  high 
school  AFJROTC  detachment  may  be 
nominated  to  compete  for  the  vacancies 
allocated  to  this  category. 

(i)  Students  must  apply  for  nomination 
to  the  Aerospace  Science  Instructor, 
who  must  certify  that  the  applicants 
meet  the  basic  eligibility  requirements 
and  have  or  will  have  successfully 
completed  the  prescribed  AFJROTC 
program  by  the  end  of  the  school  year, 
(ii)  The  Aerospace  Science  Instructor 
uses  the  nomination  forms  provided  by 
the  Academy  to  recommend  for 
nomination  the  five  best-qualified 
applicants  to  the  principal  of  the  high 
school  in  which  the  AFJROTC 
detachment  is  established. 

(iii)  Nominations  from  the  principal  of 
the  high  school  are  submitted  directly  to 
the  Academy  by  January  31  of  the  entry 
year. 

§901.13    ChUdrsn  of  Medal  ol  Honor 
recipients  category. 

(a)  The  child  of  any  Medal  of  Honor 
recipient  who  served  in  any  branch  of 
the  Armed  Forces  may  apply  for 
nomination.  If  applicants  meet  the 
eligibility  criteria  and  qualify  on  the 
entrance  examinations,  they  are 
admitted  to  the  Academy.  Appointments 
from  this  category  are  not  limited. 

(b)  The  applicant  applies  directly  to 
the  Academy  requesting  a  nomination  in 
this  category.  The  nominating  period 
opens  on  May  1  and  closes  January  31. 
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A  suggested  letter  format  is  included  in 
the  precandidate  packet. 

Note.— For  the  purpose  of  this  category, 
children  are  defined  as  the  natural  children  of 
a  parent  and  adopted  children  whose 
adoption  proceedings  were  initiated  before 
their  15th  twrthday. 


S  901.14    rUgulM^  almMn  category. 

Appointments  to  fill  vacancies  from 
this  competitive  category  are  made  from 
candidates  in  order  of  merit.  A  total  of 
85  appointments  are  authorized  torn 
this  category  each  year.  Applications 
must  be  submitted  no  later  than  January 
31  of  the  entry  year. 

(a)  Any  enlisted  member  of  the 
Regular  component  of  the  Air  Force  may 
apply  for  nomination.  Selectees  must  be 
in  active  duty  enlisted  status  when 
appointed  as  cadets. 

(b)  Regular  category  appHcants  must 
arrange  to  have  their  high  school 
transcripts  submitted  to  USAFA/RRS. 
They  must  also  complete  AF  Form  1786. 
"Application  for  Appointment  to  the 
United  States  Air  Force  Academy  Under 
Quota  Allotted  to  Enlisted  Members  of 
the  Regular  and  Reserve  Components  of 
the  Air  Force,"  and  submit  it  to  their 
organization  commander  who: 

(1)  Determines  if  the  appUcant  meets 
the  basic  eligibility  requirements  shown 
in  S  901.4  of  this  part.  If  disqualified,  the 
appUcation  is  retiuned  and  the  applicant 
is  informed  of  the  reason. 

(2)  Advises  the  Consolidated  Base 
Personnel  Office  (CBPO)  to  hold  any 
reassignment  action  of  the  airman 
pending  selection  for  an  appointment. 
The  CBPO  places  the  airman  in 
assignment  availabiUty  code  (AACJ  05 
and  coordinates  on  AF  Form  1786. 
Applicants  not  selected  are  reassigned 
on  Academy  notification  to  the  CBPO. 
AppUcants  to  technical  school  follow-on 
training  (if  there  is  any)  or  PCS  to  their 
end  assignment  also  are  reassigned.  The 
initial  application  package  from  the 
technical  training  center  CBPO  to 
USAFA/RRS  includes  the  following 
information  on  all  pipe-line  students: 
name,  SSN,  AFSC.  course  graduation 
date,  follow-on  training,  and  end 
assignment. 

(3)  Completes  an  indorsement  and 
forwards  AF  Form  1786  through  the 
CBPO  to  USAFA/RRS,  USAF  Academy. 
Colorado  Springs  CO  80840-5651.  The 
commander's  indorsement  must  include 
a  comprehensive  statement  of  the 
applicant's  character,  ability,  and 
motivation  to  become  a  career  officer. 
Statements  in  the  application  regarding 
component,  length  of  service,  and  date 
of  birth  must  be  verified  from  official 
records. 


9901.15 

Appointments  to  fill  vacancies  from 
this  competitive  category  are  made  from 
candidates  in  order  of  merit.  A  total  of 
85  appointments  are  authorized  from 
this  category  each  year.  Applications 
must  be  submitted  no  later  than  January 
31  of  the  entry  year. 

(a)  Any  enlisted  member  of  the  Air 
Force  Re3en.'e  or  the  Air  National  Guard 
of  the  United  States  (ANGUS)  may 
apply  for  nomination. 

(b)  A  Reserve  conunissioned  officer 
who  satisfactorily  completes  1  year  of 
service  in  an  active  Reserve  assignment 
by  July  1  of  the  year  in  which  admission 
is  sought  may  apply  for  vacancies  in  this 
category.  (Reserve  commissioned  officer 
on  extended  active  duty  (EAD)  may 
apply  for  vacancies  in  the  Regular 
competitive  category.)  If  selected,  such 
candidates  must  have  commissioned 
officer  status  terminated  and  be  in  the 
enlisted  Air  Force  Reserve  before 
appointment  as  Air  Force  Academy 
cadets.  Cadets  in  this  category  who  are 
separated  from  the  Air  Force  Academy 
without  prejudice  and  under  honorable 
conditions  may  apply  for  reappointment 
as  Reserve  commissioned  officers. 

(c)  Reserve  category  applicants  must 
arrange  to  have  their  high  school 
transcripts  submitted  to  USAFA/RRS, 
complete  AF  Form  1786.  and  submit  it  to 
their  organization  commander.  The 
organization  commander  processes  the 
application  as  outlined  in  S  901.14(b).  A 
Reserve  applicant  is  not  placed  on 
active  duty  to  be  processed  for 
nomination  or  appointment  to  the  Air 
Force  Academy. 

(d)  Reserve  airmen  on  EAD  as  a  result 
of  an  honor  suspension  from  the  Air 
Force  Academy  Cadet  Wing  must 
reapply  for  admission  under  the 
procedures  specified  in  §  901.14(b). 
Additionally,  the  AF  Form  1786  which 
they  submit  must  be  endorsed  by  their 
wing  commander,  as  well  as  their 
squadron  commander,  and  must  make 
specific  recommendations  about  their 
potential  to  conform  to  Cadet  Honor 
Code  standards. 

S901.16    SupcrlntMKtont  c«t«gory. 

Fifty  eligible  applicants  who  have  not 
secured  a  nomination  to  the  Academy 
from  any  other  nominating  authority 
may  be  nominated  by  the 
Superintendent.  Highly  qualified 
applicants  are  selected  for  nomination 
from  the  nationwide  precandidate 
program  by  the  Academy.  Appointments 
from  this  category  are  made  in  order  of 
merit  from  the  nationwide  pool  of 
qualified  alternates  to  fill  the  class. 


§901.17    Foratgn  studante  e«t*9ory. 

(a)  The  Academy  is  authorized  to 
provide  instruction  to  as  many  as  40 
foreign  persons  at  any  one  time.  Foreign 
citizens  must  apply  to  the  government  of 
their  own  country.  Coordination  with 
the  U.S.  Embassy  is  necessary  to  ensure 
all  admission  and  appointment 
requirements  are  met.  HQ  USAF/DPPA 
effects  necessary  consultation  before 
nomination  invitations  are  forwarded  to 
each  country. 

(b)  The  application  must  contain 
complete  particulars  about  the 
applicant's  background  and  must  be 
submitted  as  early  as  possible. 
Nominations  from  this  category  must  be 
received  by  the  Academy  by  December 
31  before  their  desired  summer 
admission.  Applicants  in  these 
categories  must  meet  the  eligibility  and 
admissions  requirements  established  for 
all  Academy  candidates,  except  the 
requirement  to  be  a  U.S.  citizen,  and 
they  must  be  able  to  read,  write,  and 
speak  English  proficiently. 

§  90 1 . 1 8    Appointment  vacancy  selection. 

To  fill  a  vacancy  in  the  Vice- 
Presidential  quota  or  in  the  quota  of  a 
nominating  authority  in  the 
congressional  and  U.S.  Possessions 
categories,  selections  for  appointment 
offers  are  made  according  to  the 
following  nomination  methods. 

(a)  The  principal  numbered-alternate 
method.  The  nominating  authority 
indicates  his  or  her  personal  preference 
by  designating  a  principal  nominee  and 
hsting  nine  numbered  alternate 
nominees  in  order  of  preference,  and  the 
appointment  is  offered  to  the  first  fully 
qualified  nominee. 

(b)  The  principal  competitive- 
alternate  method.  The  nominating 
authority  designates  his  or  her  principal 
nominee  and  names  up  to  nine  other 
nominees  who  are  evaluated  by  the 
Academy  and  ranked  behind  the 
principal  nominee  in  order  of  merit.  If 
the  principal  nominee  is  fully  qualified, 
that  individual  is  offered  the 
appointment;  otherwise,  the  fully 
qualified  nominee  ranked  the  highest  by 
die  Academy  is  offered  the  appointment. 

(c)  The  competitive  method.  At  the 
request  of  the  nominating  authority,  the 
Academy  evaluates  the  records  of  all 
the  nominees  and  ranks  them  in  order  of 
merit.  "The  fully  qualified  nominee 
ranked  the  highest  by  the  Academy  is 
offered  the  appointment. 

9901.19    GhtaHfled  altemate  selection. 

Fully  qualified  candidates  not  offered 
appointments  in  their  nominating 
category  are  placed  in  a  nationwide 
pool  of  qualified  alternates.  To  bring  the 
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Cadet  Wing  up  to  full  strength, 
additional  appointments  are  selected 
from  this  pool  in  order  of  merit.  The  first 
150  additional  appointments  are  of 
individuals  having  nominations  from 
Members  of  Congress.  Thereafter,  three 
of  every  four  additional  appointments 
are  of  individuals  having  nominations 
from  the  Vice  President,  Members  of 
Congress.  Delegates  to  Congress  (from 
the  District  of  Columbia.  Virgin  Islands, 
and  Guam),  Governor  of  Puerto  Rico, 
Resident  Commissioner  of  Puerto  Rico, 
or  Administrator  of  Panama  Canal 
Commission. 

§  90 1 .20    Notice  Of  nominaUon. 

The  Director  of  Admissions  (USAFA/ 
RRS)  acknowledges  receipt  of  all 
applicants'  nominations.  If  not 
previously  received,  USAFA/RRS 
forwards  a  precandidate  questionnaire 
for  completion.  If  the  precandidate 
questionnaire  indicates  the  potential  to 
qualify  for  admission  to  the  Academy  or 
the  Preparatory  School,  USAFA/RRS 
sends  the  individual  a  candidate  kit 
which  includes:  USAFA  Form  146,  AFA 
Candidate  Personal  Data  Record; 
USAFA  Form  147,  AFA  Candidate 
Activities  Record;  and  USAFA  Form 
148,  AFA  Request  for  Secondary  School 
Transcript;  AF  Form  2030.  Drug  Abuse 
Certificate;  and  complete  processing 
instructions. 

§901.21    Notlflcatton  Of  selection  or 
nonaeloction. 

(a)  Notification  of  candidates  selected 
for  appointment  are  furnished  by 
USAFA/RRS  to  HQ  USAF/DPPA.  HQ 
USAF/DPPA  notifies  Members  of 
Congress  and  the  Vice  President  of 
offers  of  appointment.  After  HQ  USAF/ 
DPPA  notifies  the  nominating  sources 
and  advises  USAFA/RRS  that 
notification  has  been  completed, 
USAFA/RRS  notifies  each  appointee 
(civilian.  Regular  or  Reserve  service 
member)  by  letter,  enclosing  an 
acceptance  or  declination  statement 
form.  On  receipt  of  an  acceptance 
statement  for  each  unconditional  offer 
of  appointment,  USAFA/RRS  forwards 
the  completed  candidate  file  to  Cadet 
Examinations  and  Records  (USAFA/ 
RR).  Conditional  offers  of  appointment 
that  have  been  accepted  are  held  by 
USAFA/RRS  until  the  conditional  factor 
is  resolved — medical  status  cleared, 
satisfactory  preparatory  school  or 
college  transcript  received,  proof  of 
citizenship  provided,  etc.  HQ  USAF/ 
DPPA  is  notified  of  removal  of 
conditional  status  from  offer  of 
appointment  in  order  to  notify 
nominating  sources  as  stated  above. 
USAFA/RR  completes  admissions  in- 
processing  by: 


(1)  Forwarding  an  appointment  kit 
which  includes  detailed  reporting 
instructions  to  each  appointee. 

(2)  Issuing  invitation  to  travel  orders. 

(3)  Notifying  the  Directorate  of  Cadet 
Personnel  (USAFA/DPYC)  of  Regular 
airmen  appointees.  Regular  airmen  in 
technical  school  completes  all  phases  of 
training,  if  time  permits,  before  reporting 
to  the  Academy.  On  graduation,  the 
airmen  remain  at  the  technical  school  in 
casual  status  (unless  otherwise  directed 
by  HQ  AFMPC/MPCRACl)  until 
earliest  reporting  date  for  the  Academy. 

(b)  The  Department  of  Defense 
Medical  Examination  Review  Board 
(DODMERB)  notifies  appUcants  of  their 
medical  status.  USAFA/RRS  informs 
HQ  USAF/DPPA  of  changes  in  medical 
status  of  candidates  offered  conditional 
appointments. 

(c)  USAFA/RRS  notifies  each 
unsuccessful  candidate  by  May  1.  For 
active  duty  Air  Force  personnel,  the 
servicing  CBPO  also  is  notified  and 
cancels  the  airman's  Assignment 
Availability  Code  05. 

§  901.22    Notification  of  change  of  addreaa 
or  station  asaignment 

The  applicant  or  nominee  is 
personally  responsible  for  notifying 
USAFA/RRS,  USAF  Academy,  Colorado 
Springs.  CO  80840-5651,  of  every  change 
of  address  or  station  assignment. 
Notifications  from  military  personnel 
must  include  complete  name,  grade. 
SSN,  and  new  organization  or  unit  to 
which  assigned. 

§  901.23    FHiing  Preaidentiai  and  atrmen 
nominating  categories. 

If  any  of  the  annual  quotas  of  cadets 
authorized  in  the  Regular  airman. 
Reserve  airman,  or  Presidential 
nomination  categories  are  not  filled, 
then  candidates  from  the  other  two 
categories  may  fill  the  vacancies  on  a 
best-qualified  basis. 

§901.24    Supply  of  forms. 

USAFA  Forms  146, 147, 148  and  149 
are  stocked  and  issued  by  USAFA/RRS, 
USAF  Academy.  Colorado  Springs,  CO 
80840-5651.  DD  Form  1870  is  stodced 
and  issued  by  the  Air  Force  Academy 
Activities  Group,  HQ  USAF/DPPA. 
Washington,  DC  20330-5060. 

§901.25    OtiHgatlon  of  cadet  appointment 

(a)  A  cadet  who  enters  the  Air  Force 
Academy  directly  from  civiUan  status 
and  takes  an  oath  of  allegiance  as  a 
cadet  normally  assumes  a  military 
service  obligation  of  not  less  than  6 
years  nor  more  than  8  years  under  10 
U.S.C.  651. 

(b)  A  cadet  who  enters  the  Air  Force 
Academy  from  the  Regular  or  Reserve 


component  of  the  Air  Force  and  fails  to 
complete  the  Academy  course  of 
instruction  reverts  to  enUsted  status  to 
complete  any  prior  service  obligation 
under  10  U.S.C.  516. 

(c)  If  they  are  minors,  cadets  are 
required  to  sign^n  agreement  with  the 
parent's  or  guardian's  consent  that  they 
will  fulfill  the  following  obligations: 

(1)  Complete  the  Academy  course  of 
instruction  unless  disenrolled  from  the 
Academy  by  competent  authority. 

(2)  Accept  an  appointment  and  on 
graduation  serve  as  a  commissioned 
officer  in  a  Regular  component  of  one  of 
the  armed  services  for  5  years. 

(3)  Serve  as  a  commissioned  officer  in 
the  Reserve  component  until  the  8th 
anniversary  if  authorized  to  resign  from 
the  Regular  component  before  the  8th 
anniversary  of  their  graduation. 

(4)  Be  subject  to  the  separation 
policies  in  AFR  53-3  and,  perhaps,  be 
required  to  serve  on  active  duty  in 
enlisted  status  if  disenrolled  from  the 
Academy  before  graduation. 

(5)  Reimburse  the  U.S.  Air  Force  under 
regulations  prescribed  by  the  Secretary 
of  the  Air  Force  for  the  costs  of 
Academy  education  if  the  recipient, 
voluntarily  or  because  of  misconduct, 
fails  to  complete  the  period  of  active 
duty  incurred. 

§901.26    Cadet's  oett<  of  a^eglanes. 

On  admission,  each  appointee  (except 
foreign  cadets)  will  be  required  to  take 
the  following  oath  of  allegiance: 

"I  (name),  having  been  appointed  an 
Air  Force  cadet  in  the  United  States  Air 
Force,  do  solemnly  swear  (or  affirm) 
that  I  will  support  and  defend  the 
Constitution  of  the  United  States  against 
all  enemies,  foreign  and  domestic;  that  I 
will  bear  true  faith  and  allegiance  to  the 
same;  that  I  take  this  obligation  freely, 
without  any  mental  reservation  or 
purpose  of  evasion;  and  that  I  will  well 
and  faithfully  discharge  the  duties  of  the 
office  of  which  I  am  about  to  enter.  So 
Help  Me  God." 

If  an  appointee  refuses  to  take  and 
subscribe  to  the  oath,  the  appointment  is 
terminated. 

§901.27    Cttargktg  Of  appointee*. 

Appointment  of  candidates  is 
according  to  S  901.18.  Selecting  of  the 
charged  cadets  from  the  nominees  for 
each  vacancy  is  accomplished  as 
follows: 

(a)  Principal  nominee,  numbered- 
alternate  method.  Principal  if  meeting 
the  admission  criteria,  is  appointed  and 
charged.  Otherwise  the  1st  alternate,  if 
meeting  the  admission  criteria,  is 
appointed  and  charged  or  the  next 
succeeding  numbered  alternate  who 
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meets  the  admission  criteria  is 
appointed  and  charged.  In  instances 
where  a  candidate  received  two 
principal  nominations  from  two 
Congressional  sources,  the  principal 
normally  is  charged  to  the  Member  of 
Congress  submitting  th^principal 
nomination  first. 

(b)  Principal  nominee,  competitive- 
alternate  method.  Principal,  If  meeting 
the  admission  criteria,  is  appointed  and 
charged.  All  alternates  are  ranked 
according  to  merit.  If  the  principal  does 
not  meet  admission  criteria,  the  highest 
ranking  alternate  is  appointed  and 
charged. 

(c)  Competitive  nominee  method.  The 
group  of  competitive  nominees  are 
evaluated,  ranked  according  to  merit, 
and  the  highest-ranked  nominee,  if 
meeting  the  admission  criteria,  is 
appointed  and  charged. 

(d)  Multiple  Congressional 
nominations.  For  candidates  receiving 
numerous  nominations,  normally  the 
candidate  is  charged  to  the 
congressional  source.  If  the  candidate  is 
nominated  by  several  congressional 
sources,  the  candidate  normally  is 
charged  to  the  slate  of  the  congressional 
member  where  the  candidate  ranks  the 
highest,  unless  the  candidate  is  the 
principal  nominee  or  a  numbered 
alternate. 

(e)  Other  sources  of  nomination.  All 
other  candidates  not  nominated  by 
congressional,  Vice-Presidential,  or  U.S. 
Possessions  who  are  appointed  are 
charged  to  that  nominating  source 
(Presidential,  AFIROTC  AFROTC, 
CODDV,  Medal  of  Honor,  etc.). 

(f)  Qualified  alternates.  To  bring  the 
Cadet  Wing  up  to  strength,  the  qualified 
alternate  appointed  according  to 

§  901.19  is  charged  to  the  Secretary  of 
the  Air  Force  as  a  qualified  alternate. 
Those  candidates  having  congressional, 
Vice-Presidential,  or  U.S.  Possessions 
nominations  appear  as  a  qualified 
alternate  for  that  nominating  source. 

(g)  Multiple  congressional  and  other 
sources  of  nominations.  For  appointees 
who  have  multiple  nominations, 
USAFA/RRS  determines  the 
appointment  category  to  which  they  are 
assigned.  Normally  a  cadet  with  both 
congressional  and  non-congressional 
nominations  is  assigned  to  a 
congressional  authority.  Designation  of 
"charged"  cadets  (those  filling  a  Vice- 
Presidential,  congressional,  or  U.S. 
Possessions  quota)  also  is  accomplished 
by  USAFA/RRS  according  to  S  901.18. 
USAFA/RRS  notifies  HQ  USAF/DPPA 
of  these  assignments  which  are  audited 
and  verified  by  HQ  USAF/DPPA.  The 
Vice  Presidential  and  nominating 
authorities  in  Congress  and  U.S. 
Possessions  are  notified  of  their  charged 


appointees  and  other  nominees  who  win 
appointments  by  HQ  USAF/DPPA. 

§  M1.2S    OMB  approval  of  tnlonnatton 
toMctlon  rcQutraiTMnts. 

The  information  collection 
requirements  in  this  Part  901  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  Control  numbers 
0701-0026,  0701-0063,  0701-0064,  0701- 
0088  and  0701-0087. 
Patsy  I.  CooiMr, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  88-14406  Filed  6-25-88;  8:45  am] 
HUMS  CODE  M10-01-II 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGO8-«6-03] 

Saf  aty  Zona;  Miaaisaippi  Rivar  Along 
tha  Right  Dascanding  Bank  at  Mlia 
145.9  Abova  Haad  of  Pasaaa 

aoency:  Coast  Guard,  DOT. 

action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the 
Mississippi  River  along  the  right 
descending  bank  at  Mile  145.9,  above 
Head  of  Passes,  in  the  area  of  the 
Gramercy-Wallace  bridge  construction 
site.  This  safety  zone  is  needed  to 
protect  persons  from  possible  injury  and 
to  safeguard  the  bridge  construction  site 
fit)m  damage.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 
dates:  This  regulation  becomes 
effective  on  June  15, 1986  and  will 
terminate  when  the  construction  of  the 
Gramercy-Wallace  bridge  is  complete. 
Comments  on  this  regulation  must  be 
received  on  or  before  August  1, 1986. 
ADORESS:  Comments  should  be  mailed 
to  Captain  of  the  Port,  4640  Urquhart 
Street,  New  Orleans,  LA.  The  comments 
will  be  available  for  inspection  and 
copying  at  4640  Urquhart  Street,  Room 
A-303,  New  Orleans,  LA.  Normal  office 
hours  are  between  7:00  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTMm  INFORMATION  CONTACT: 
LCDR  Larry  L  Hereth  or  LT  Scott  A. 
Newsham  at  (504)  589-7117. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 


rulemaking  procedures  would  have  been 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
injury  to  anyone  in  the  area  or  damage 
to  the  construction  site. 

Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "ADDRESS"  in  this  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  the  regulations,  and  give 
reasons  for  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LCDR  Larry  L.  Hereth,  Port  Safety 
Officer,  and  LT  Scott  A.  Newsham, 
Project  Officer  for  the  Captain  of  the 
Port,  and  LCDR  James  J.  Vallone.  Project 
Attorney,  Eighth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulation 

This  is  a  revision  to  33  CFR  165.T849. 
This  revision  is  necessary  to  protect 
persons  and  equipment  associated  with 
the  construction  of  the  Gramercy- 
Wallace  bridge  at  Mile  145.9  above  the 
head  of  passes  on  the  Mississippi  River. 
The  area  between  pier  two  and  the  right 
descending  bank  will  be  used  as  a 
staging  area  and  a  site  for  falsework 
which  is  necessary  to  erect  the  bridge. 
Therefore,  it  will  be  closed  to  all  river 
traffic. 

List  of  SubjecU  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Final  Regulation 

PART  165-{  AMENDED] 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  165  of 
Title  33,  Code  of  Federal  Regulations 
continues  to  read  as  follows: 

AutlMMity:  33  U.S.C.  1225  and  1231:  SO 
U.S.C.  191;  49  CFR  1.46;  and  33  CFR  1.06-l(g), 
eJM-l.  6.04-6,  and  160.5. 

2.  Section  165.T849  is  revised  to  read 
as  follows: 

S165.TS49    MlMltslppi  Rhrar  MHo  145.9 
RDB. 

(a)  In  accordance  with  the  general 
regulations  in  165.23  of  this  part,  entry 
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into  the  zone  between  Pier  2  of  the 
Gramercy-Wallace  Bridge  and  the  Right 
Descending  Bank  at  Mile  145.9  of  the 
Lower  Mississippi  River  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  Section  165.23  also  contains  other 
general  requirements. 

Dated:  May  28. 1986. 
I.E.  Lindak, 

Captain.  U.S.  Coast  Guard.  Captain  o;  the 
Port,  New  Orleans,  LA. 
[FR  Doc.  86-14471  Filed  6-25-86;  8:45  am] 
BIUJNO  COOC  4»10-14-H 


VETERANS  ADMINISTRATION 

38  CFR  Parts  2  and  14 

Dalagations  of  Authority;  Qanaral 
Counsal  at  al. 

aoency:  Veterans  Administration. 
action:  Final  regulation  amendments. 

summary:  The  VA  (Veterans 
Administration)  is  amending  its 
regulations  to  delegate  to  the  VA 
General  Counsel  and  designees  the 
authority  to  compromise,  settle,  or 
waive  a  claim  to  recover  the  costs  of 
health  care  from  a  third  party.  This 
authority  was  granted  to  the 
Administrator  in  an  amendment  to  38 
U.S.C.  629  contained  in  Pub.  L.  99-272, 
the  Veterans'  Health  Care  Amendments 
of  1986. 

DATES:  The  amendments  will  be 
effective  June  19, 1988. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
Douglas  Bradshaw,  Jr.,  Deputy  Assistant 
General  Counsel.  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  (202)  389- 
2252. 
SUPPLEMENTARY  INFORMATION: 

Section  19013  of  Pub.  L.  99-272 
amended  38  U.S.C.  629  which  concerns 
VA  recovery  of  costs  of  health  care  from 
third  parties.  Section  629.  as  amended, 
authorizes  the  Administrator  to 
compromise,  settle,  or  waive  any  VA 
claim  for  reimbursement  of  the  cost  of 
health  care. 

This  amendment  to  38  CFR  2.6(e)(5) 
delegates  to  the  General  Counsel, 
Deputy  General  Counsel.  Assistant 
General  Counsel  (Professional  Staff 
Group  I),  Deputy  Assistant  General 
Counsel  of  said  staff  group,  and  District 
Counsels,  or  those  authorized  to  act  for 
them,  authority  to  collect  in  full, 
compromise,  settle,  or  waive  any  claim 
and  execute  the  release  thereof.  The 
District  Counsel's  authority  is  hmited  to 
claims  not  exceeding  $40,000. 


This  amendment  to  38  CFR  14.619(c) 
will,  in  a  case  where  the  District 
Counsel  determines  that  a  claim  is 
appropriate  under  the  provisions  of  38 
CFR  17.48(g)  or  38  U.S.C.  629  for  the  cost 
of  medical,  hospital,  or  surgical  care, 
authorize  the  District  Counsel  to  assert  a 
claim  and  collect  payment  in  full.  The 
District  Counsel  will  have  authority  to 
compromise,  settle,  waive,  suspend  or 
terminate  collection  activity  on  any 
claim  not  exceeding  $40,000.  Claims  in 
excess  of  $40,000  could  only  be 
compromised,  settled,  or  waived  with 
the  approval  of  the  General  Counsel. 
Any  such  claim  not  compromised, 
settled,  or  waived  or  where  collection 
action  was  not  suspended  or  terminated 
would  be  referred  to  the  appropriate 
United  States  Attorney  with  sufficient 
data  to  enable  that  office  to  protect  the 
interest  of  the  Government.  A  copy  of 
all  materials  referred  to  the  United 
States  Attorney  will  be  furnished  to  the 
General  Counsel. 

Under  38  CFR  1.12  prior  publication  of 
these  delegations  of  authority  for  public 
comment  is  unnecessary  since  they 
concern  only  internal  VA  management. 
Because  a  prior  notice  of  proposed  rule 
making  is  not  required  and  will  not  be 
published,  these  changes  do  not  come 
within  the  term  "rule"  as  defined  in  and 
made  subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
601(2). 

In  any  case,  these  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  that  Act.  No 
regulatory  or  administrative  burdens  are 
imposed  upon  small  entities.  Also,  since 
these  regulation  amendments  are  related 
solely  to  internal  agency  management, 
they  do  not  come  within  the  term  "rule" 
as  defined  in  section  1. (a)(3)  of 
Executive  Order  12291  entitled  Federal 
Regulation;  consequently  they  are  not 
subject  to  requirements  of  that  Order. 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  numbers 

associated  with  these  amendments. 

List  of  Subjects  in  38  CFR  Parts  2  and  14 

Authority  delegations.  Claims, 
Government  employees.  Lawyers,  Legal 
Services,  Organization  and  functions. 

Approved:  June  19. 1986. 
Thomas  K.  Tumage, 

Administrator 

38  CFR  Part  2,  Delegations  of 
Authority,  and  Part  14,  Legal  Services, 
General  Counsel,  are  amended  as 
follows: 


BEST  COPY  AVAILABLE 


PART  2— DELEGATIONS  OF 
AUTHORITY 

1.  In  §  2.6(e).  new  paragraph  (e)(10)  is 
added  to  read  as  follows: 

§  2.6    Administrator's  dalagations  of 
authority  to  certain  officiato  (38  U.S.C. 
212(a)). 

•  a  *  «  * 

(e)  *  •  * 

(10)  Under  the  provisions  of  38  U.S.C. 
629(c)(1),  authority  is  delegated  to  the 
General  Counsel,  Deputy  General 
Counsel.  Assistant  General  Counsel 
(Professional  Staff  Group  I),  Deputy 
Assistant  General  Counsel  of  said  staff 
group,  and  District  Counsel,  or  those 
authorized  to  act  for  them,  to  collect  in 
full,  compromise,  settle,  or  waive  any 
claim  and  execute  the  release  thereof; 
however,  claims  in  excess  of  $40,000 
may  only  be  compromised,  settled,  or 
waived  with  the  prior  approval  of  the 
General  Counsel,  Deputy  (General 
Counsel,  Assistant  General  Counsel 
(Professional  Staff  Group  I),  or  Deputy 
Assistant  General  Counsel  of  said  staff 
group,  or  those  authorized  to  act  for 
them.  (38  U.S.C.  629(c)(1)) 

PART  14— LEGAL  SERVICES, 
GENERAL  COUNSEL 

2.  In  S  14.619.  paragraph  (c)  is  revised 
to  read  as  follows: 

§  14.619    CoUection  action. 

***** 

(c)  In  a  case  where  the  District 
Counsel  determines  that  a  claim  is 
appropriate  under  the  provisions  of 
§  17.48(g)  of  this  chapter  or  38  U.S.C. 
629,  for  the  cost  of  medical,  hospital,  or 
surgical  care,  the  District  Clounsel  may 
assert  the  claim  and  collect  payment  in 
full.  The  District  Counsel  may 
compromise,  settle,  waive,  suspend  or 
terminate  collection  activity  on  any 
claim  not  exceeding  $40,000.  Claims  in 
excess  of  $40,000  may  only  be 
compromised,  settled,  or  waived  with 
the  approval  of  the  General  Counsel. 
Any  such  claim  not  compromised, 
settled,  or  waived  or  where  collection 
action  is  not  suspended  or  terminated 
will  be  referred  to  the  appropriate 
United  States  Attorney  with  sufficient 
data  to  enable  that  office  to  protect  the 
interest  of  the  Government.  A  copy  of 
all  materials  referred  to  the  United 
States  Attorney  will  be  furnished  the 
General  Counsel.  (38  U.S.C.  629(c)(1)) 
[PR  Doc.  86-14473  Filed  6-25-88;  8:45  am) 
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ENVtftOMIENTAL  PROTECTIOM 
AGENCY 

40  CFR  Part  52 

[A-10-Fra.-30S7-1) 

Approval  and  Promulgation  of 
Implementation  Plans;  Washington 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

AcnONc  Final  rule. ^^ 

summary:  In  this  action  EPA  is 
promulgating  federal  regulations  for 
visibility  new  source  review  (NSR)  for 
the  State  of  Washington.  The 
regulations  were  proposed  for  34  States, 
including  Washington,  at  49  FR  42670  on 
October  23, 1984.  Washington 
subsequently  submitted  state 
implementation  plan  (SIP)  revisions  for 
visibility  which  included  visibility  NSR 
provisions.  However  EPA  has 
determined  that  the  visibility  NSR 
provisions  are  inadequate  and  has 
proposed  disapproval  in  a  separate 
notice  (51  FR  17208.  May  9, 1986).  Under 
the  terms  of  a  settlement  agreement 
between  EPA  and  the  Environmental 
Defense  Fund  (EDF),  EPA  is  therefore 
promulgating  federal  visibility  NSR 
regulations  for  Washington. 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  July  28, 1986. 

ADonESSES:  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at: 

Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460 

Air  Programs  Branch  (lOA-86-3). 
Environmental  Protection  Agency, 
1200  Sixth  Avenue,  Seattle, 
Washington  98101 

State  of  Washington,  Department  of 
Ecology,  4224  Sixth  Avenue  SE.,  Rowe 
Six.  Building  #4.  Lacey,  Washington 
98504 
Copies  of  the  State's  submittal  may  be 

examined  at: 

The  Office  of  Federal  Register,  1101  L 
Street  NW.,  Room  8401,  Washington 
DC 

Comments  should  be  addressed  to: 
Laurie  M.  Krai,  Air  Programs  Branch,  M/ 
S  532,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101 
FOn  FURTHER  INFORMATION  CONTACT 
David  C.  Bray,  Air  Programs  Branch,  M/ 
S  532,  Environmental  Protection  Agency, 
1200  Sixth  Avenue,  Seattle.  Washington 
98101,  Telephone:  (206)  442-4253,  FTS: 
399-4253. 


SUPPIEMENTARV  INFORMATION: 

1.  Bacl(gn>und 

Section  IBQA  of  the  Clean  Air  Act 
(Act),  42  U.S.C.  7491.  requires  visibility 
protection  for  mandatory  Class  I  federal 
areas  where  EPA  has  determined 
visibility  is  an  important  value. 
"Mandatory  Class  I  federal  areas"  are 
certain  national  parks,  wilderness  areas, 
and  international  parks  as  described  in 
section  162(a)  of  the  Act,  42  U.S.C. 
7472(a).  The  mandatory  Class  I  federal 
areas  where  visibility  is  an  important 
value  are  identified  in  EPA  regulations 
at  40  CFR  81.400-437.  Section  ISQA 
specifically  requires  EPA  to  promulgate 
regulations  requiring  certain  States  to 
amend  their  SUP'S  to  provide  visibility 
protection.  On  December  2, 1980,  EPA 
promulgated  the  required  visibility 
regulations  at  45  FR  80064,  codified  at  40 
CFR  51.300  et  seq.  In  December  1982,  the 
Environmental  Defense  Fund  (EDF)  filed 
a  citizen  suit  alleging  that  EPA  failed  to 
perform  a  nondiscretionary  duty  under 
section  110(e)  of  the  Act  to  promulgate 
visibility  SIP's  for  States  that  had  failed 
to  submit  such  SIP  revisions  to  EPA.  The 
EPA  and  EDF  negotiated  a  settlement 
agreement  for  deficient  States  which  the 
court  approved  on  April  20, 1984. 

The  settlement  agreement  requires 
EPA  to  promulgate  visibility  SIP's  on  a 
specified  schedule  for  those  States  that 
have  not  submitted  visibility  SIP 
revisions  to  EPA  and  for  those  States 
which  EPA  determines  that  submitted 
SIP  revisions  are  not  adequate.  (For 
more  information  on  the  settlement 
agreement,  see  49  FR  20647  on  May  16, 
1984.)  The  EPA  proposed  SIP  revisions 
for  34  States  including  Washington  on 
October  23, 1984  at  49  FR  42670.  The 
settlement  agreement  requires  EPA  to 
approve  the  State  submittal  or  to 
promulgate  federal  programs. 

II.  Summary  of  Action 

On  September  6. 1983,  January  5, 1984, 
and  April  15. 1985.  Washington 
submitted  final  SIP  revisions  to  EPA. 
Washington's  submittals  included 
revisions  to  its  attainment  area  and 
nonattainment  area  NSR  programs 
designed  to  meet  the  federal  visibility 
NSR  requirements  of  §  51.307.  EPA 
found  the  revisions  to  Washington's 
NSR  program  inadequate  to  meet  the 
requirements  of  §  51.307  and  has 
proposed  to  disapprove  them  in  a 
separate  notice  (51  FR  17208,  May  9, 
1986).  EPA  has  already  promulgated  the 
federal  visibility  provisions  for 
attainment  areas  (40  CFR  52.21, 
promulgated  July  12, 1985.  at  50  FR 
28544)  for  Washington  codified  at  40 
CFR  52.2497.  EPA  is  today,  therefore, 
promulgating  the  federal  visibility  NSR 
program  for  nonattainment  areas  for 
Washington. 


III.  Comnwnts 

The  EPA  took  comment  on  the 
proposed  disapprovals  and  federal 
programs  in  the  fall  of  1984.  These 
comments  can  be  obtained  through 
Docket  A-84-32  at  the  Public 
Information  Reference  Unit  address 
given  in  the  beginning  of  this  notice.  All 
major  issues  raised  during  the  comment 
ppnod  with  regard  to  the  federal 
programs  were  addressed  in  the 
promulgation  notice  of  )uly  12, 1885,  at 
50  FR  28544.  No  comments  were 
submitted  that  were  specific  to 
Washington. 

Administrative  Review 

The  rules  have  been  submitted  to  the 
OfTice  of  Management  and  Budget 
(OMB)  for  review  under  Executive 
Order  12291. 

Under  5  U.S.C.  OOSfb),  I  certify  that 
this  promulgation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  rules  promulgated  today  do  not 
contain  any  information  collection 
requirements  subject  to  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980,  U.S.C.  3501  et.  seq. 

Under  section  307(bKl)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  25, 1986.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  307(b)(2)). 

List  of  Subiecto  in  40  CFR  Part  52 

Air  pollution  control,  Cteone,  Sulfur 
oxides.  Nitrogen  dioxide,  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Reporting  and  Recordkeeping 
requirements. 

Dated:  )une  16. 1966. 
Lae  M.  TlioaMS, 
Administrator. 

PART  52— (AMENDED] 

Part  52,  Chapter  I  of  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  V^W— Washington 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2498  is  added  to  read  as 
follows: 

§52.2498    VWbMity  protection. 

(a)  The  requirements  of  section  169A 
of  the  Clean  Air  Act  are  not  met, 
because  the  plan  does  not  include 
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approvable  procedures  for  protection  of 
visibility  in  mandatory  Class  I  Federal 
areas. 

(b)  Regulations  for  visibility  new 
source  review.  The  provisions  of  §  52.28 
are  hereby  incorporated  and  made  a 
part  of  the  applicable  plan  for  the  State 
of  Washington. 

(FR  Doc.  86-14470  Filed  6-25-86;  8:45  am] 

BILUNG  COOE  SSaO-SIMI 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-53 

Statement  of  Organization  and 
Functions 

agency:  General  Services 

Administration. 

ACTION:  Final  rule^ ^^^ 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  revising  its 
statement  of  organization  and  functions 
to  reflect  its  current  organizational 
structure.  This  revision  reflects  the 
abolishment  of  the  Office  of  Program 
Control  and  the  Office  of  Policy  and 
Management  Systems;  establishment  of 
the  Office  of  Congressional  Affairs,  the 
Office  of  Policy  Analysis,  and  the  Office 
of  Public  Affairs;  retitling  of  the  Office 
of  the  Associate  Administrator  for 
Administration  as  the  Office  of 
Administration,  the  Office  of  Federal 
Supply  and  Services  as  the  Federal 
Supply  Service,  and  the  Office  of 
Information  Resources  Management  as 
the  Information  Resources  Management 
Service;  and  adds  responsibility  for 
operating  the  Federal  Computer 
Performance  Evaluation  and  Simulation 
Center  (FEDSIM).  This  regulation  is 
informational  in  nature  and  is  published 
in  accordance  with  the  Freedom  of 
Information  Act. 
EFFECTIVE  DATE:  )une  26,  1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Sylvester  H.  Kish,  Director, 
Organization  and  Staff  Utilization 
Division  (202-566-0088). 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  E.0. 12291 
of  February  17, 1981,  because  it  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others:  or  significant  adverse  effects. 
Therefore,  a  Regulatory  Impact  Analysis 
has  not  been  prepared.  GSA  has  based 
all  administrative  decisions  underlying 
this  rule  on  adequate  information 
concerning  the  need  for,  and  the 


consequence  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  105-53 

Information  Resources  Management 
Service,  Computer  technology,  Federal 
buildings  and  facilities.  Federal  Supply 
Service,  Government  property. 
Government  property  management. 
Organization  and  functions 
(Government  agencies).  Public  Buildings 
Service.  Surplus  Government  property, 
and  Strategic  materials. 

PART  105-53— STATEMENT  OF 
ORGANIZATION  AND  FUNCTIONS 

1.  The  authority  citation  for  Part  105- 
53  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(1).  Pub.  L.  90-23, 
81  Stat.  54  sec.  (a)(1):  40  U.S.C.  486(c),  Pub.  L 
81-152.  63  Stat.  390.  sec.  205(c). 

2.  The  table  of  contents  for  Part  105- 
53  is  amended  by  revising  three  entries, 
adding  three  entries,  removing  §  105- 
53.130-6,  and  removing  and  reserving 

§  105-53.136  as  follows: 

Sec. 

105-53.134  Office  of  Administration. 

105-53.136  (Reserved) 

105-53.140  GfTice  of  Congressional  Affairs. 

105-53.141  Office  of  Policy  Analysis. 

105-53.142  Office  of  Public  Affairs. 

105-53.143  Information  Resources 

Management  Service. 

105-53.145  Federal  Supply  Service. 

Subpart  A— General 

3.  Section  105-53.118  is  amended  by 
revising  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§  10S-53.1 18    Location  of  material 
available  for  putMic  Inspection. 

*  *         •        •        * 

(e)  Business  Service  Center,  General 
Services  Administration,  Ninth  & 
Market  Streets,  Room  5151, 
Philadelphia,  PA  19107,  Telephone:  215/ 
597-7613. 

(f)  Business  Service  Center.  General 
Services  Administration,  Richard  B. 
Russell  Federal  Building.  U.S. 
Courthouse,  75  Spring  Street  SW.. 
Atlanta.  GA  30303,  Telephone:  404/331- 

5103. 

•  *        •        *        • 

4.  Section  105-53.120  is  revised  as 
follows: 

§105-53.120    Address  and  telephone 
numbers. 

The  Office  of  the  Administrator 
Office  of  Ethics:  Office  of  the  Executive 


Secretariat;  Office  of  Small  and 
Disadvantaged  Business  Utilization: 
Office  of  Inspector  General;  GSA  Board 
of  Contract  Appeals;  Information 
Security  Oversight  Office;  Office  of 
Administration:  Office  of  Operations; 
Office  of  Acquisition  Policy;  Office  of 
the  Comptroller  Office  of  Congressional 
Affairs;  Office  of  Policy  Analysis;  Office 
of  Public  Affairs;  Information  Resources 
Management  Ser\ice;  Federal  Propertj' 
Resources  Service;  and  Public  Buildings 
Service  are  located  at  18th  and  F 
Streets,  NW.,  Washington,  DC  20405. 
The  Federal  Supply  Service  is  located  at 
Crystal  Mall  Building  4, 1941  Jefferson 
Davis  Highway,  Washington,  DC  20406. 
The  telephone  number  for  the  above 
addresses  is  202/655-4000.  The 
addresses  of  the  eleven  regional  offices 
are  provided  in  S  105-53.151. 

Subpart  B — Central  Office 

§  105-53.130-6    [Removed] 

5.  Section  105-53.130-6  is  removed. 

6.  Section  105-53.134  is  revised  to  read 
as  follows: 

§105-53.134    Office  of  Admbilstratioa 

The  Office  of  Administration,  headed 
by  the  Associate  Administrator  for 
Administration,  participates  in  the 
executive  leadership  of  the  agency; 
providing  advice  on  major  policies  and 
procedures,  particularly  those  of  a 
critical  or  controversial  nature,  to  the 
Administrator  and  Deputy 
Administrator.  The  office  plans  and 
administers  programs  in  equal 
employment  opportunity,  organization 
and  staff  utilization,  training,  staffing, 
position  classification  and  pay 
administration,  employee  relations, 
career  development  administrative 
services,  GSA  internal  security,  and  the 
Cooperative  Administrative  Support 
Unit  (CASU)  programs.  The  office  also 
serves  as  the  central  point  of  control  for 
audit  and  inspection  reports  from  the 
Inspector  General  and  the  Comptroller 
General  of  the  United  States;  manages 
the  GSA  internal  controls  evaluation, 
improvement,  and  reporting  program; 
coordinates  and  provides  support  to 
various  committees  engaged  in 
enhancing  the  management  of  GSA; 
provides  leadership  for  GSA's 
commitment  to  excellence  in 
management  practices  and  techniques  in 
interactions  with  the  Congress,  other 
Federal  agencies,  and  the  private  sector 
and  is  responsible  for  the  overall 
implementation  of  OMB  Circular  A-76 
agencywide. 

§  105-53.136    [Removad  and  RcMrved] 

7.  Section  105-53.136  is  removed  and 
reserved. 
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8.  Section  106-53.139  is  revised  to  read 
as  follows: 


S  106-53.139    Onio*ofth*( 

(a)  Fiinctions.  The  Ofiice  of  the 
Comptroller,  headed  by  the  ComptroUer, 
is  responsible  for  centralised 
agencywide  budget  and  accounting 
functions;  overall  allocation  and 
administrative  control  of  agencywide 
resources  and  financial  management 
programs. 

(b]  Regulations.  Regulations 
pertaining  to  the  O^ice  of  the 
Comptroller's  programs  are  pubHshed  in 
41  CFR  Part  101-2.  Information  on 
availability  of  the  regulations  is 
provided  in  %  1.05-53.116. 

9.  Section  105-53.140  is  added  to  read 
as  follows: 

§105-53.140    Offlc*  of  Congr««aiOfMl 
Atfaira. 

The  Office  of  Congressional  Affairs, 
headed  by  the  Associate  Administrator 
for  Congressional  Affairs,  is  responsible 
for  directing  and  coordinating  the 
legislative  and  congressional  activities 
ofGSA. 

la  Section  105-53.141  is  added  to  read 
as  follows: 

§106-«3;.141    Office  of  Poley  Analysis. 

The  OfRce  of  Policy  Analysis,  headed 
by  the  Associate  Administrator  for 
Policy  Analysis,  is  responsible  for 
providing  analytical  support 
independent,  objective  information 
concerning  management  policies  and 
programs,  and  technical  and  analytical 
assistance  in  the  areas  of  policy 
analysis  and  resource  allocation  to  the 
Administrator,  senior  officials,  and 
organizations  in  GSA. 

11.  Section  105-53.142  is  added  to  read 
as  follows: 

S10S-53.142    Office  of  Public  Affair*. 

The  Office  of  Public  Affairs,  headed 
by  the  Associate  Administrator  for 
Public  Affairs,  is  responsible  for  the 
planning,  implementation,  and 
coordination  of  GSA  public  information 
and  public  events  and  employee 
communication  activities,  and  managing 
and  operating  the  Consumer  Information 
Center. 

12.  Section  105-53.143  is  revised  to 
read  as  follows: 

9105-53.143    Informrtion  nesources 
ManaQefiMnt  Sefvioe. 

(a)  Creation  and  authority.  The 
Information  Resources  Management 
Service  (IRMS).  headed  by  the 
Commissioner,  Information  Resources 
Management  Service,  was  established 
as  the  Office  of  Information  Resources 
Management  on  August  17, 1982  and 
subsequently  redesignated  as  IRMS  on 


November  17. 1985.  by  the  Administrator 
of  General  Services.  The  Information 
Resources  Management  Service  was 
assigned  responsibility  for  administering 
the  Govemmentwide  information 
resources  management  program, 
including  records  management,  and 
procurement,  management,  and  use  of 
automatic  data  processing  and 
telecommunications  resources. 

(b)  Functions.  IRMS  is  responsible  for 
directing  and  managing 
Govemmentwide  programs  for  the 
procurement  and  use  of  automatic  data 
processing,  office  information  systems, 
and  telecommunications  equipment  and 
services;  developing  and  coordinating 
Govemmentwide  plans,  policies, 
procedures,  regulations,  and 
publications  pertaining  to  ADP  and 
telecommunications  activities;  managing 
and  operating  the  Automatic  Data 
Processing  (ADP)  Fund  and  the  Federal 
Telecommunications  (FT)  Fund; 
managing  and  operating  the  Federal 
Telecommunications  System  (FTS); 
planning  and  directing  programs  for 
improving  Federal  records  and 
information  management  practices 
Govemmentwide;  managing  and 
operating  the  Federal  Information 
Centers  and  the  Federal  Computer 
Performance  Evaluation  and  Simulation 
Center  (FEDSIM);  publishing  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  and  operating  the  Federal 
Assistance  Pro^m  retrieval  system; 
and  developing  and  overseeing  GSA 
policy  concerning  internal  automated 
information  systems,  equipment,  and 
facilities. 

(c)  Regulations.  Regulations 
pertaining  to  IRMS  programs  are 
published  in  41  CFR  Chapter  201. 
Federal  Information  Resources 
Management  Regulation  (FTRMR),  and 
48  CFR  Chapters  1  and  5.  Information  on 
availability  of  the  regulations  is 
provided  in  9  105-53.116. 

13.  Section  105-53.145  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§105-53.145    Federal  Supply  S«rvic«. 

(a)  Creation  and  authority.  The 
Federal  Supply  Service  (FSS),  headed  by 
the  Commissioner,  FSS,  was  established 
on  December  11, 1949,  by  the 
Administrator  of  General  Services  to 
supersede  the  Bureau  of  Federal  Supply 
of  the  Department  of  the  Treasury  which 
was  abolished  by  the  Federal  Property 
and  Administrative  Services  Act  of  1949. 
The  Federal  Supply  Service  has  been 
known  previously  as  the  Office  of 
Personal  Property  and  the  Office  of 
Federal  Supply  and  Services. 

(b)  Functions.  FSS  is  responsible  for 
determining  supply  requirements; 


procuring  personal  property  and 
nonpersonal  services;  transferring 
excess  (except  ADP  equipment)  and 
donating  and  selling  surplus  personal 
property:  managing  GSA's 
Govemmentwide  transportation,  traffic 
management,  travel,  fleet  management, 
and  employee  relocation  programs; 
auditing  of  transportation  bills  paid  by 
the  Government  and  subsequent 
settlement  of  claims;  developing  Federal 
standard  purchase  specifications  and 
Commercial  Item  Descriptions; 
standardizing  commodities  purchased 
by  the  Federal  Government;  cataloging 
items  of  supply  procured  by  civil 
agencies;  and  ensuring  continuity  of 
supply  operations  during  defense 
emergency  conditions. 

14.  Section  105-53.147  is  amended  by 
revising  paragraph  (b)  as  follows: 

§105-53.147    Public  BuHOng  S«rvic«. 

•        *        *        *        * 

(b)  Functions.  PBS  is  responsible  for 
the  design,  construction,  management, 
maintenance,  operation,  alteration, 
extension,  remodeling,  preservation, 
repair,  improvement,  protection,  and 
control  of  buildings,  both  federally 
owned  and  leased,  in  which  are 
provided  housing  accommodations  for 
Govemment  activities;  the  acquisition, 
utilization,  custody,  and  accoimtability 
for  GSA  real  property  and  related 
personal  property;  representing  the 
consumer  interests  of  the  Federal 
executive  agencies  before  Federal  and 
State  rate  regulatory  commissions  and 
providing  procurement  support  and 
contracting  for  public  utilities  (except 
telecommiuiications);  the 
Govemmentwvide  safety  program  as  it 
relates  to  GSA  public  buildings,  and  the 
GSA  employee  safety  and  health 
program;  the  implementation  of 
Executive  Order  11593;  the 
implementation  of  Executive  Order 
12512  to  provide  leadership  in  the 
development  and  maintenance  of 
needed  property  management 
information  systems  for  the 
Govemment;  and  coordination  of  GSA 
activities  towards  improving  the 
environment  as  required  by  the  National 
Environmental  Policy  Act  of  1959. 


Subpart  C— Regional  Officas 

15.  Section  105-53.150  is  revised  to 
read  as  follows: 

§106-53.150    Organization  and  functiona. 

Regional  ofTices  have  been 
established  in  11  cities  throughout  the 
United  States.  Each  regional  office  is 
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headed  by  a  Regional  Administrator 
who  reports  to  the  Associate 
Administrator  for  Operations.  The 
geographic  composition  of  each  region  is 
shown  in  §  105-53.151. 

16.  Section  105-53.151  is  revised  to 
read  as  follows: 

§105-53.151    Gaographic  composition, 
addrassas,  and  talaplKMW  numbar*. 

Regional  OfTicea — General  Services 
Adminis  Ira  lion 

Region  and  Address 

No.  1.  (Comprising  the  States  of 
Connecticut,  Maine,  Massachusetts,  New 
Hampshire.  Rhode  Island,  and  Vermont); 
John  W.  McCormack  Building,  Post  Office 
and  Courthouse,  Boston,  MA  02109. 
Telephone:  617-223-2601. 

No.  2.  (Comprising  the  States  of  New  Jersey 
and  New  York,  the  Commonwealth  of  Puerto 
Rico,  and  the  Virgin  Islands.  Federal  Plaza, 
New  York,  NY  10007.  Telephone:  212-264- 
2600. 

No.  3.  (Comprising  the  States  of  Maryland, 
Virginia  (except  those  jurisdictions  within  the 
National  Capital  Region  boundaries).  West 
Virginia.  Pennsylvania,  and  Delaware);  Ninth 
and  Market  Streets,  Philadelphia,  PA  19107. 
Telephone  215-597-1237. 

No.  4.  (Comprising  the  States  of  Alabama, 
Florida,  Georgia,  Kentucky,  Mississippi, 
North  Carolina,  South  Carolina,  and 
Tennessee);  75  Spring  Street,  SW.,  Atlanta, 
GA  30303.  Telephone:  404-221-3200. 

No.  5.  (Comprising  the  States  of  Illinois, 
Indiana,  Michigan,  Minnesota,  Ohio,  and 
Wisconsin):  230  South  Dearborn  Street, 
Chicago,  IL  60604.  Telephone:  312-353-5395. 

No.  6.  (Comprising  the  States  of  Iowa, 
Kansas,  Missouri,  and  Nebraska):  1500  East 
Bannister  Road,  Kansas  City,  MO  64131. 
Telephone:  816-926-7201. 

No.  7.  (Comprising  the  States  of  Arkansas. 
Louisiana,  New  Mexico,  Oklahoma,  and 
Texas):  819  Taylor  Street,  Fort  Worth.  TX 
64131.  Telephone:  817-334-2321. 

No.  8.  (Comprising  the  States  of  Colorado, 
Montana,  North  Dakota,  South  Dakota,  Utah, 
and  Wyoming):  Building  41,  Denver  Federal 
Center.  Denver,  CO  80225.  Telephone:  303- 
236-7329. 

No.  9.  (Comprising  Guam  and  the  States  of 
Arizona,  California,  Hawaii,  and  Nevada): 
525  Market  Street,  San  Francisco,  CA  94105. 
Telephone  :  415-974-9147. 

No.  10.  (Comprising  the  States  of  Alaska, 
Idaho,  Oregon,  and  Washington):  GSA 
Center,  Auburn,  WA  98002.  Telephone:  206- 
931-7000. 

National  Capital  Region.  (Comprising  the 
District  of  Columbia:  Counties  of 
Montgomery  and  Prince  Georges  in 
Maryland:  and  the  City  of  Alexandria  and  the 
Counties  of  Arlington,  Fairfax,  Loudoun,  and 
Prince  William  in  Virginia):  Seventh  and  D 
Streets,  SW..  Washington.  DC  20407. 
Telephone:  202-472-1100. 

Dated:  (une  20, 1986. 
Ion  R.  HalsaU, 

Acting  Associate  Administrator  for 
A  dministration. 
[FR  Doc.  86-14463  Filed  6-25-86:  8:45  am] 

HLUNO  COOC  ••20-S4-M  . 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offica  Of  ttia  Sacratary 

48  CFR  Part  302 

Acquiaition  Reguiationa;  Dafinition  of 
Tarma 

agency:  Department  of  Health  and 
Human  Services. 

action:  Final  rule. 

summary:  The  definition  of  terms  used 
in  the  HHS  Acquisition  Regulations  is 
being  revised  to  reflect  a  recently 
approved  organizational  change  at  the 
National  InsUtutes  of  Health  (NIH). 

EFFECTIVE  DATE:  )une  26,  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  D.  Becker,  Ph.D.,  Associate 
Director  for  Research  Services,  National 
Institutes  of  Health,  Building  1,  Room 
118,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892,  (301)  496-2215. 

SUPPt.EMENTARY  INFORMATION:  The 

defmition  of  "Principal  official 
responsible  for  acquisition"  as  it 
concerns  the  National  Institutes  of 
Health  is  changed  to  reflect  a  title 
change  from  Director,  Division  of 
Administrative  Services  to  Director, 
Division  of  Procurement.  This  technical 
change  has  no  budgetary  impact,  has  no 
effect  on  HHS  programs  or  beneficiaries 
of  those  programs,  and  has  no  economic 
impact  requiring  consideration  under  the 
Regulatory  Flexibility  Act.  For  these 
reasons,  this  technical  amendment  of 
HHS  regulations  has  not  been  referred 
to  the  Office  of  Management  and  Budget 
for  consultation,  is  not  made  available 
for  public  comment,  and  the  delay  in  the 
effective  date  has  been  waived. 

PART  302— [AMENDED] 

Accordingly,  48  CFR  Part  302  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  40  U.S.C.  486(c]. 

2.  In  Part  302,  Subpart  302.1,  Section 
302.100,  entitled  "Definitions  of  terms," 
within  the  definition  for  "Principal 
official  responsible  for  acquisition,"  the 
designation  of  the  second  official  for  the 
NIH  is  revised  to  read: 

302.100    [Amandad] 

***** 

AY//— Director,  Division  of  Procurement, 
O^ice  of  Research  Services  (For 


acquisitions  assigned  to  the  Division 

ai  Procurement). 

***** 

Otis  R.  Bowen, 

Secretary. 

(FR  Doc.  8&-14459  Filed  6-25-86:  8:45  am] 

BHJJNQ  COOC  414»«-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Admlniatration 

50  CFR  Part  652 

(Dockat  No.  60229-6072] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Notice  of  surf  clam  fishery 
closure. 

SUMMARY:  NOAA  issues  this  notice  to 
close  the  Mid-Atlantic  Area  surf  clam 
fishery  for  a  two-week  period  from  0001 
hours  on  June  27, 1986,  through  2400 
hours  on  July  10, 1986.  The  action  is 
required  to  prevent  significant  over 
harvest  of  sxuf  clam  allocations  and 
avoid  a  prolonged  closure  of  the  fishery 
later  in  the  year.  The  intended  effect  is 
to  reduce  the  rate  of  harvest  fi^m  the 
fishery  so  that  the  quarterly  quota  for 
surf  clams  will  not  be  exceeded. 

EFFECTIVE  DATE:  June  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  Nicholls,  617  281-3600  ext.  263. 

SUPPlfMENTARY  INFORMATION: 

Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Surf  Clam 
and  Ocean  Quahog  Fisheries  contain  at 
§  652.22(d]  a  provision  to  close  the 
fishery  if  the  Regional  Director,  upon 
review  of  available  information  and 
public  comment,  including  current  and 
expected  levels  of  fishing  effort, 
determines  during  any  quarter  that  the 
quarterly  quota  for  surf  clams  will  be 
exceeded. 

Logbooks  submitted  by  fishermen  and 
processors  show  that  as  of  May  30, 1988, 
surf  clam  harvests  from  the  Mid-Atlantic 
Area  during  the  first  two  quarters  of 
1986  reached  1,281,000  bushels.  Thus, 
92%  of  the  1,400,000  bushel  quota  for  the 
first  two  quarters  of  1986  was  harvested 
during  only  85%  of  the  available  fishing 
time.  If  harvest  continues  at  this  rate, 
the  quota  for  the  first  half  of  the  year 
will  be  exhausted  on  or  about  June  13, 
1986.  Without  a  closure,  the  quota  for 
the  first  half  of  the  year  would  be 
exceeded  by  about  100,000  bushels. 
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The  Regional  Director  has  determined, 
in  consultation  with  the  Council  and 
representatives  of  the  surf  clam 
industry,  that  without  a  two-week 
closure  the  quarterly  quota  for  the 
second  quarter  of  1986  would  be 
significantly  exceeded  and  a  lengthy 
closure  of  the  fishery  could  be  required 
later  in  the  year.  The  problem  would  be 
particularly  acute  because  the  quota  for 
the  second  half  of  the  year  is  75,000 
bushels  less  than  that  for  the  first  half 
because  that  amount  of  surf  clams, 
which  was  not  taken  during  1985,  was 
added  to  the  1986  quota  for  the  first 


quarter.  Considering  all  these  factors, 
the  Regional  Director  determined  that  a 
closure  from  June  27  through  July  10, 
1986,  will  reduce  the  cumulative  surf 
clam  harvest  to  a  level  acceptable  under 
available  quotas. 

When  the  fishery  reopens  at  0001 
hours  on  July  11. 1986,  the  current 
reduced  fishing  time  schedule  of  6  hours 
every  other  week  will  continue  until 
further  notice. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  Part  652  and  is  taken 


in  compliance  with  Executive  Order 
12291. 

List  of  Subjects  in  50  CFR  Part  652 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  23, 1986. 
Cannen ).  Bkmdin, 

Deputy  Assistant  Administrator  for  Fisheries 
neaounx  Management,  National  Marine 
Fisheries  Service. 
(FR  Doc.  86-14476  Filed  6-23-88;  3:22  pm] 
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This  section  cH  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  ttte  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  51 
(Docfcet  No.  PRM-S1-6] 

Denial  of  Petition  for  Rulemaking 
Regartflng  Use  of  Higti  Bumup  Nuclear 
Fuel 

agency:  Nuclear  Regulatory 
Commission. 

action:  Denial  of  petition  for 
rulemaking. 

summary:  The  Nuclear  Regulatory 
Commission  is  denying  a  petition  for 
rulemaking  submitted  on  March  17, 1980, 
by  Ms.  Catherine  Quigg  on  behalf  of 
Pollution  and  Environmental  Problems. 
Inc..  which  requests  that  10  CFR  Part  51 
be  amended  to  require  the  preparation 
of  an  environmental  impact  statement 
on  the  generic  environmental  impacts  of 
high  bumup  nuclear  fuel  as  used  in 
commercial  nuclear  reactors,  stored  in 
spent  fuel  pools  or  cooling  racks,  or 
potentially  as  processed  in  reprocessing 
plants  or  disposed  of  in  permanent 
waste  disposal  sites. 

ADDRESSES:  Copies  of  comments  and 
documents  cited  in  this  notice  are 
available  for  public  inspection  at  the 
NRC  Public  Document  Room.  1717  H 
Street,  NW.  Washington.  DC. 

fOR  FURTHER  INFORMATION  CONTACT 

Mr.  Morton  R.  Fleishman.  Office  of 
Nuclear  Regulatory  Research.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  telephone  (301) 
443-7616. 

SUPPLEMENTARY  INFORMATION: 

BackgnNind 

On  March  17. 1980.  Ms.  Catherine 
Quigg  filed  a  petition  for  rulemaking 
with  the  NRC  (Docket  No.  PRM-51-6)  on 
behalf  of  Pollution  and  Environmental 
Problems.  Inc.  Notice  of  receipt  of  this 
petition  and  a  request  for  comments  was 
published  in  the  Federal  Register  on 
April  15. 1980  (45  FR  25557). 


The  petitioner  contends  that  the  use  of 
high  bumup  fuel  *  could  have  the 
following  significant  effects  upon  the 
human  environment: 

1.  Crsster  fission  gas  rsleascs  from 
nuclear  reactors. 

2.  Increased  fission  gas  releases  from 
spent  fuel  pools. 

3.  Production  of  "Inferior  grade"  spent 
fuel  which  can  lead  to  long  term 
environmental  hazards. 

4.  Potential  for  greater  radiological 
impact  irom  reactor  and  spent  fuel  pool 
accidents. 

5.  Increased  radioactive  material 
releases  during  reprocessing. 

The  petitioner  requests  that  10  CFR 
Part  51  be  amended  to  require  that  a  full 
environmental  impact  statement  be 
prepared  covering  the  generic 
environmental  impacts  of  high  bumup 
nuclear  fuel 

Fourteen  public  comment  letters  have 
been  received  relative  to  the  subject 
petition  for  miemaking.  These  may  be 
examined  in  the  NRC  public  document 
room.  Three  commenters  were  in  favor 
of  the  petition  and  eleven  commenters 
opposed  the  petition.  All  comment 
letters  have  been  evaluated  by  the  NRC 
staff. 

Discussion 

The  request  of  die  petitioner  was  that 
the  Conunission  amend  10  CFR  Part  51. 
"Licensing  and  Regulatory  Policy  and 
Procedures  for  Environmental 
Protection."  of  its  regulations  to  require 
the  preparation  of  an  environmental 
impact  statement  (EIS)  on  the  subject 
covered  by  the  petition.  At  the  time  the 
petition  was  submitted  there  already 
existed  a  requirement  (S  51.5(a)(10))  that 
mandated  an  EIS  under  certain 
conditions.  Furthermore,  §  51.5(c) 
required  that  a  negative  declaration  and 
environmental  impact  appraisal  be 
prepared  if  it  is  determined  that  an  EIS 
is  not  needed.  During  1984, 10  CFR  Part 
51  was  almost  completely  rewritten  and 


'  The  length  of  use,  or  total  energy  generated,  or 
"bumup"  of  fuel  in  •  reactor  it  measured  in  terms  of 
megawatt  days  per  metric  ton  of  uranium  (Mwd/ 
MtU)  or  Gwd/MtU  where  1  Gwd/MtU  =  1000  Mwd/ 
MtU.  Typically,  fuel  has  been  removed  from 
tea  don  after  3  to  5  years  with  bumup  levels  of  28 
Gwd/MtU  for  boiling  water  reactors  and  33  Cwd/ 
MIU  for  pressurized  water  reactors.  "High"  or 
"Extended"  bumup  nuclear  fuel  is  considered,  for 
the  purpose  of  this  discussion,  to  be  fuel  that  is  left 
in  a  raactor  long  enough  to  achieve  a  bumup  of 
greater  than  40  Gwd/MtU.  Bumup  levels  of  up  to 
about  60  Gwd/MtU  are  being  considered. 


reorganized.  New  §  51.20(a)(1)  and 
S  51.20(b)(13)  include  language  similar  to 
that  in  the  old  §  51.5(a)(10)  and  new 
§  51.21  requires  an  environmental 
assessment  (E^\)  be  made  for  certain 
regulatory  actions.  The  Commission 
concludes  that  an  amendment  to  the 
regulations,  as  requested  by  the  petition, 
is  unnecessary  because  §  51.20  already 
provides  an  adequate  basis  for  the 
preparation  of  an  EIS  with  regard  to 
high  bumup  fuel  on  a  commercial  scale 
by  requiring  an  EIS  for  "any  .  .  .  action 
which  the  Commission  determines  is  a 
major  Commission  action  significantly 
affecting  the  quality  of  the  human 
environment"  Furthermore,  §  51,21 
requires  that  an  EA  be  performed  for  all 
licensing  and  regulatory  actions 
applicable  to  NRC's  domestic  licensing 
and  related  regulatory  functions.  The  EA 
is  to  "provide  sufficient  evidence  and 
analysis  for  determining  whether  to 
prepare  an  environmental  impact 
statement  or  a  finding  of  no  significant 
impact."  Finally,  the  NRC  regulations 
are  already  in  compliance  with  the 
Commission  on  Environmental  Quality 
(CEQ)  guidelines  for  preparing 
environmental  impact  statements. 

TTie  Commission,  therefore,  denies  the 
petition. 

However,  indications  from  the  nuclear 
utility  industry  are  that  there  will  be  an 
increasing  number  of  applications  for 
license  amendments  permitting  use  of 
high  biunup  fuel.  The  trend  is  expected 
to  be  cautious  at  first,  but  if  the  fuel 
performs  satisfactorily  and  if  current 
economic  parameters  remain  constant, 
the  trend  is  expected  to  continue  so  that 
within  the  next  10  to  12  years  most 
licensees  will  plan  for  bumups  of  45 
Gwd/MtU  or  more.  In  view  of  this  trend, 
the  Commission  thinks  that  the 
petitioner's  concern  about  the 
environmental  impact  has  merit.  The 
Commission  believes  that  it  is  both 
prudent  and  timely  to  evaluate  the 
significance  of  this  effect.  Therefore,  the 
Commission  has  initiated  preparation  of 
an  EA  on  the  potential  use  of  high 
burnup  fuel  to  provide  the  information 
necessary  to  determine  whether  a  more 
detailed  EIS  is  warranted.  We  expect 
the  assessment  to  be  completed  by  mid- 
1986. 

Dated  at  Washington.  DC.  this  20th  day  of 
June  1986. 
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For  the  Nuclear  Regulatory  Commission. 
SamiMl  ].  Chilk. 
Secretary  of  the  Commission. 
|FR  Doc  86-14495  Filed  6-25-88;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  706 

Member  Business  Loans  by  Federally- 
Insured  Credtt  Unions 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Proposed  rule. 

summary:  The  proposed  rule  establishes 
conditions  under  which  federally- 
insured  credit  unions  (FICU's)  may  grant 
member  business  loans.  The  first  section 
defines  the  type  of  loans  the  NCUA 
Board  considers  to  be  member  business 
loans  within  the  scope  of  the  rule,  and 
the  remainder  sets  out  specific 
limitations,  requirements,  and 
prohibitions  in  making  such  loans.  The 
rule  is  considered  necessary  in  light  of 
recent  liquidations  and  other  problem 
cases  involving  unsound  business 
lending  practices  by  FICU's. 
date:  Comments  must  be  received  on  or 
before  September  30, 198a 
ADDRESS:  Send  comments  to  Rosemary 
Brady,  Secretary,  National  Credit  Union 
Administration  Board,  1776  G  Street. 
NW.,  Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT 
].  Leonard  Skiles,  Regional  Director, 
Region  V  (Austin),  611  East  6th  Street 
Suite  407.  Austin,  TX  78701.  or  D. 
Michael  Riley,  Director,  Office  of 
Examination  and  Insurance,  or  Steven  R. 
Bisker,  Assistant  General  Counsel,  1776 
G  St.,  NW.,  Washington,  DC  20456,  or 
telephone;  (512)  482-5131  (Mr.  Skiles)  or 
(202)  357-1065  (Mr.  Riley)  or  (202)  357- 
1030  (Mr.  Bisker). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  current  decline  in  interest  rates 
and  the  resulting  pressures  on  credit 
unions  to  seek  higher-yielding 
investments,  along  with  the  increased 
public  awareness  of  credit  unions,  have 
led  a  number  of  federally-insured  credit 
unions  to  grant  member  business  loans. 
Many  of  these  credit  unions  have 
entered  the  business  lending  market 
lacking  the  necessary  expertise  in 
underwriting  and  servicing  such  loans. 
During  the  last  two  years  approximately 
half  of  the  losses  sustained  by  the 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF),  or  about  20  to  30  million 


dollars,  were  directly  or  indirectly  a 
result  of  business  lending.  Anticipated 
losses  for  the  current  year  could  result 
in  amounts  of  at  least  that  much,  or 
more. 

It  is  emphasized  that  the  vast  majority 
of  FICUs  are  not  involved  in  member 
business  lending  and  the  NCUA  Board 
does  not  anticipate  a  major  change  in 
that  respect.  This  regulation  is  intended 
not  to  foster  business  lending  by  credit 
unions,  but  rather  to  ensure  that,  in  the 
case  of  those  few  FICU's  that  choose  to 
exercise  their  authority  to  make  loans  to 
members  for  business  purposes,  the 
activity  is  carried  out  in  a  manner  that 
mimimizes  risk  to  the  NCUSIF  and  the 
credit  union  system. 

With  the  increased  amoimt  of  credit 
union  losses  and  failures  attributed  to 
business  lending  activity,  the  NCUA 
Board  believes  that  the  proposed  rule  is 
necessary.  It  is  recognized  that  an 
increase  in  losses  sustained  by  the 
NCUSIF  translates  into  lower  dividends 
on  FICU  deposits  in  the  Fund  and 
increases  the  likelihood  of  the 
assessment  of  share  insurance 
premiums.  The  rule  is  intended  to 
reduce  losses  by  establishing  a 
framework  in  which  member  business 
lending  can  be  undertaken  in  a  safe  and 
sound  manner. 

The  Board  has  proposed  that  this 
regulation  apply  both  to  Federal  credit 
unions  and  to  federally-insured  state 
credit  unions.  It  has  historically  been  the 
policy  of  NCUA,  and  it  will  continue  to 
be  NCUA's  policy,  to  regulate  the 
operations  of  federally-insured  state 
credit  unions  only  in  those  instances 
considered  essential  to  the  safety  and 
soundness  of  the  Insurance  Fund.  It  is 
pursuant  to  this  policy  that  federall- 
insured  state  credit  unions  have  for 
several  years  been  required  to  meet 
minimum  standards  in  such  key  areas  as 
reserve  transfers  (capital),  fidelity 
coverage,  and  accounting  practices.  The 
Board  believes  that  business  lending  is 
another  area  in  which  the  establishment 
of  minimum  standards  for  all  federally- 
insured  credit  unions  is  necessary  and 
appropriate.  Sustained  and  projected 
losses  by  federally-insured  state  credit 
unions  related  to  business  lending 
activities  have  equalled  or  exceeded 
such  losses  attributable  to  Federal  credit 
unions. 

The  Board's  authority  to  regulate 
federally-insured  credit  unions  (Federal 
and  state  charters)  is  contained  in 
section  209(a)  (11)  of  the  PCU  Act  (12 
U.S.C.  1789(a)(ll).  Further,  pursuant  to 
section  201(b)(9)  of  the  Act  (12  U.S.C. 
1781(b)(9)),  all  credit  unions  that  apply 
for  and  receive  NCUSIF  insurance  agree 
to  comply  with  Title  0  of  the  Act 

(Sections  201-211)  and  "regulations 


prescribed  by  the  Board  pursuant 
thereto." 

A  sampling  of  the  types  of  problems 
and  abuses  that  have  resulted  in  losses 
is  documented  below.  A  review  of  these 
cases  demonstrates  the  need  for  prompt 
and  substantial  action  in  this  area. 

Selected  Problem  Cases 

Credit  Union  A  (State  chartered) 
Asset  size — $28  million 
Status — Conservatorship 

The  credit  union  had  made  member 
business  loans  of  almost  $20  million. 
Seven  millions  dollars  of  those  loans 
were  over  $40,000  each.  Members  of  one 
family  were  granted  loans  totalling  more 
than  $1.5  million.  No  written  loan  policy 
or  analysis.  No  appraisals  or 
documentation  of  value  of  collateral.  No 
Hens  on  most  of  the  loans.  No  loan 
servicing  or  collection  policy.  No 
financial  reports  (initially  or  updated). 
Unqualified  loan  officer. 

Current  estimated  loss  to  NCUSIF— 
$1.7  million  and  rising. 
Credit  Union  B  (Federally  chartered) 
Asset  size— $^Q  million  ($18  million  at 

the  at  the  time  the  loans  were  made] 
Status — Operating  with  Section  208 

Assistance 

The  credit  unions  made  in  excess  of 
$5  miUion  in  business  loans.  Numerous 
loans  for  amounts  ranging  from  $200,000 
to  $500,000,  with  one  loan  made  for  $1 
million.  No  written  loan  policy  or 
analysis.  Appraisals  grossly  overvalued 
collateral  in  several  instances. 
Inadequate  lien  filing.  No  documentation 
of  financial  status  of  borrower. 
Unqualified  loan  officer. 

Current  estimated  loss  to  NCUSIF — 
In  excess  of  $1  million. 
Credit  Union  C  (State  chartered) 
Asset  size — $550  million 
Status — Operating  with  substantial 

infusion  of  Section  206  assistance. 

Approximately  one-half  of  the  credit 
union's  loan  portfolio,  or  about  $228 
miUion.  is  in  business  loans.  $148  million 
of  the  $226  milUon  are  classified  as 
substandard.  Twenty-two  borrowers 
received  loans  of  $3  million  or  more, 
totalling  $128  million  or  about  58  percent 
of  the  total  business  loans.  The  credit 
union  made  twenty-four  equity-sharing 
loans,  all  of  which  are  problem  loans. 
Inadequate  loan  poUcy.  Inadequate 
appraisals,  documentation,  and  lien 
filings.  Inadequate  loan  servicing  and 
collection  procedures.  Unqualified  loan 
officer. 

Current  estimated  loss  to  NCUSIF 
$25-$30  miUion. 

Credit  Union  D  (Federally  chartered) 
Asset  size — $20  million 
Status — Liquidation 
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Many  business  loans  made  in  excess 
of  $500,000,  including  loans  to  members 
and  associated  members  [see  definition 
in  proposed  subsection  706.1(c)). 
Business  loans  made  to  insiders  and  to 
illegal  members.  No  written  loan  policy 
or  analysis  of  borrowers'  ability  to 
repay.  Little  or  no  lien  filings.  Loan 
collection  and  service  procedures 
lacking.  Unqualified  loan  officer. 

Current  estimated  loss  to  NCUSIF— $5 
million. 

Credit  Union  E  (State  charerted) 
Asset  sice — $42  million 
Status — Liquidation 

The  credit  union  made  approximately 
$23  million  in  business  loans,  the  vast 
majority  of  which  were  agricultural 
loans.  Individual  loans  were  made  for 
large  amounts.  Overall  poor  lending 
practices,  including  insufficient  analysis, 
appraisals,  documentation,  financial 
reports,  lien  filing,  etc.  Possible  insider 
dealings,  including  actions  affecting 
insiders'  pecuniary  interests. 

Current  estimated  loss  to  NCUSIF— 
$18  million  and  rising. 

Section-by-Section  Analysis  of  the 
Proposed  Rule 

Section  706.1.— De/initions 

(a)  "Member  business  loan." 
Section  706.1(a)  provides  a  definition 
of  "member  business  loan."  Only  those 
FICU  loans  that  meet  all  of  the 
conditions  specified  in  this  Section  are 
subject  to  the  proposed  rule. 

The  first  condition.  Section  706.1(a)(1), 
provides  that  the  proceeds  of  the  loan 
be  used  to  acquire  or  develop  assets  to 
produce  income  to  repay  the  loan.  Loans 
to  purchase  consumer  goods  or  services, 
mortgage  loans,  home  improvement 
loans,  student  loans,  etc.,  would  not 
satisfy  this  condition.  However,  where 
the  proceeds  of  the  loan  are  used  to 
finance  a  commercial  or  business 
endeavor  such  as  a  retail  business,  real 
estate  venture,  leasing  business,  etc.  and 
the  income  derived  from  these  sources  is 
used,  in  whole  or  in  part,  to  repay  the 
loan,  the  loan  would  meet  this  condition. 
When  repayment  of  the  loan  is 
f.  dependent  upon  income  generated  from 
a  business  or  commercial  endeavor,  a 
credit  union  subjects  itself  to  a  higher 
degree  of  risk  since  there  is  greater 
uncertainty  associated  with  these 
sources  of  income.  The  Board  believes, 
therefore,  that  safety  and  soundness 
concerns  dictate  that  further  safeguards 
be  instituted  and  sufficient  reserves  and 
undivided  earnings  be  available  to  cover 
losses  that  may  result  from  such  riskier 
lending.  The  Board  recognizes  that  there 
will  be  instances  where  the  loan 
proceeds  may  be  for  a  dual  purpose 
(business  and  consumer),  for  example, 


the  purchase  of  a  second  home 
(vacation  house),  or  a  camper,  sail  boat, 
etc.  that  is  rented  for  most  of  the  year 
with  the  member's  personal  use  limited 
to  only  a  few  weeks  each  year. 
However,  if  it  can  be  documented  that 
the  principal  purpose  of  the  loan  was 
not  for  investment  or  commercial 
purposes,  it  would  not  fall  within  this 
provision  and  not  be  subject  to  this 
proposed  rule. 

The  second  condition.  Section 
706.1(a)(2),  relates  to  the  triggering 
dollar  amount  of  more  than  $25,000.  If 
the  loan  to  the  member,  when  combined 
with  other  loans  to  the  member  which 
would  have  been  considered  member 
business  loans  except  that  each  loan  did 
not  individually  exceed  $25,000,  exceeds 
the  trigger  amount,  this  second  condition 
is  satisfied.  Additionally,  if  the  loan, 
when  added  to  loans  made  to  other 
members  where  there  is  a  common 
ownership,  investment,  or  pecuniary 
interest  in  a  business  or  commercial 
endeavor  by  the  members  receiving  the 
loans,  (this  refers  to  "associated 
members"  defined  in  Section  706.1(c)). 
exceeds  $25,000,  this  condition  is  again 
met.  Personal  consumer  loans  or  other 
nonbusiness-type  loans  will  not  be 
aggregated  with  a  member  business  loan 
for  purposes  of  determining  whether  the 
trigger  amount  is  reached. 

The  trigger  amount  of  $25,000  was 
chosen  because  member  business  loans 
in  excess  of  $25,000  are  significantly 
larger  than  most  credit  union  loans 
(except  first  and  second  trust  real  estate 
loans)  and,  therefore,  require  that 
special  considerations  and  limitations 
be  applied  to  such  loans.  Commenters 
are  encouraged  to  provide  their  thoughts 
and  opinions  on  this  trigger  amount  or 
one  that  they  believe  is  more 
appropriate. 

The  last  condition,  S  706.1(a)(3). 
provides  that  the  loan  will  not  be 
considered  a  member  business  loan  if  it 
is  made  to  another  credit  union  or  credit 
union  service  organization  (CUSO). 
Even  if  the  conditions  of  subsections 
(a)(1)  and  (a)(2)  are  satisfied,  if  the  loan 
is  to  another  credit  union  or  CUSO,  it 
will  not  be  subject  to  this  proposed  rule. 
It  is  the  Board's  opinion  that  such  loans 
do  not  present  the  same  dangers  and 
risks  that  may  otherwise  exist  in 
member  business  loans.  One  significant 
distinguishing  fact  is  the  degree  of 
supervision  and  regulation  to  which 
credit  unions  are  subject  as  compared  to 
private  business  enterprises  and  joint 
business  ventures.  Often  these  other 
businesses  are  either  unsupervised  or 
are  supervised  to  a  considerably  lesser 
extent  than  credit  unions.  Therefore,  it  is 
the  opinion  of  the  Board  that  loans  from 
one  credit  imion  to  another  need  not  be 


further  regulated  by  NCUA  by 
subjecting  such  loans  to  his  proposed 
rule.  Additionally,  loans  to  CUSO's  are 
aheady  subject  to  NCUA's  Rules  and 
Regulations  (see  Section  701.27)  and  are 
limited  by  section  107(5)(D)  of  the  FCU 
Act  (12  U.S.C.  1757(5){D)).  Further 
regulation  does  not  appear  to  be 
required  at  this  time, 
(b)  "Reserves." 

Section  706.1(b)  defines  reserves  for 
purposes  of  the  proposed  rule  as  all 
reserves,  including  the  allowance  for 
loan  losses  account,  and  undivided 
earnings  or  surplus.  The  reserves 
required  pursuant  to  section  116  of  the 
Act  (12  U.S.C.  1762)  and  Part  702  of  the 
NCUA  Rules  and  Regulations  (12  CFR 
Part  702)  for  Federal  credit  unions,  and 
the  reserves  required  under  state  law 
and  pursuant  to  S  741.4(a)  of  the  Rules 
and  Regulations  (12  CFR  §  741.4(a))  for 
state-chartered  federally-insured  credit 
unions,  comprise  the  reserves  referred  to 
in  this  section.  Surplus  refers  to  the 
credit  balance  of  the  undivided  earnings 
account,  after  all  losses  have  been 
provided  for  and  net  earnings  have  been 
added  or  net  losses  have  been  deducted 
therefrom.  The  term  surplus  does  not 
include  reserves, 
(c)  "Associated  member." 
Section  706.1(c)  describes  a  member 
who,  along  with  other  members, 
borrows  funds  from  a  FICU  where  each 
member  has  a  common  ownership, 
investment  or  other  pecuniary  interest  in 
a  business  or  commercial  endeavor.  In 
singling  out  these  members,  the  Board  is 
attempting  to  properly  ascribe  the 
ultimate  beneficiary  (e.g.,  the  common 
business  enterprise)  of  the  loans 
obtained  from  the  credit  union  and 
sufficiently  allocate  the  total  exposure 
that  a  FICU  may  have  when  making 
loans  to  one  or  more  associated 
members.  It  is  not  unconunon  to  see 
members  individually  obtain  loans  for 
the  same  business  venture,  with  each 
member  assigning  (transferring, 
investing,  etc.)  the  proceeds  of  the  loan 
to  the  business.  In  almost  all  instances, 
repayment  is  directly  tied  to  the  success 
of  the  business  and  its  ability  to  repay 
the  loan(s).  In  order  to  properiy 
aggregate  the  total  exposure  that  a 
group  of  such  loans  poses  to  a  FICU.  and 
for  purposes  of  the  limitation  (S  706.6) 
provisions  of  the  proposed  rule,  the 
Board  has  created  and  defined  the  term 
"associated  member." 
(d)  "Immediate  family  member." 
This  is  the  same  definition  that  is 
found  in  other  sections  of  the  Rules  and 
Regulations.  See  55  701.21(c)(8). 
701.27(c)(3).  701.36(b)(6).  703.2(1)  and 
721.2(c).  By  including  this  term,  the 
Board  intends  to  Umit  the  circumvention 
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of  the  proposed  rule  in  those  iiutances 
where  a  loan  is  structured  so  that 
ostensibly  it  is  made  to  a  spouse,  or  a 
child,  parent,  grandchild,  grandparent 
etc.  of  an  individual  who  would 
otherwise  be  limited  or  prohibited  from 
receiving  the  loan. 

Section  706.2— Limitations  on  Member 
Business  Loans 

This  proposed  Section  establishes  a 
limit  on  the  aggregate  amount  of 
member  business  loans  that  can  be 
made  to  any  one  member  or  group  of 
associated  members,  as  well  as  a  ceiling 
on  the  total  amount  of  such  loans  to  all 
members.  In  addition,  it  provides  that 
the  loan  must  otherwise  comply  with 
other  applicable  statutes  and  regulations 
and  the  credit  union's  bylaws. 

§  706.2(a)(1)  10%  Limit 

In  order  to  limit  the  amount  of  loss 
that  may  result  from  a  default  on 
business  loans  to  one  member  or  a 
group  of  associated  members,  and  to 
ensure  that  the  loss  will  not  drain  all  of 
the  nClTs  available  reserves  (as 
defined  in  {  706.1(b)),  the  aggregate 
amount  of  member  business  loans  to 
any  one  member  or  group  of  associated 
members  is  limited  to  10%  of  reserves. 
Included  in  the  calculation  are  all 
member  business  loans  on  which  the 
member  or  associated  member  is 
primarily  or  secondarily  liable.  This 
would  cover  those  member  business 
loans  where  the  member  or  associated 
member  is  the  sole  maker  or  is  a 
comaker  (cosigner)  or  guarantor 
(accommodation  party)  on  the  loan. 

§  706.2(a)(2)  300%  Limit 

To  help  foster  diversification  in  loans 
to  members  and  to  minimize  the  impact 
of  member  business  loan  defaults  on  a 
FICU's  financial  stability,  the  Board  has 
proposed  to  establish  a  ceiling  of  300% 
of  reserves  as  the  total  amount  that  may 
be  lent  out  in  member  business  loans. 
Inherent  in  the  proposed  limit  is  the 
recognition  that  credit  unions  have  an 
historical  place  in  serving  the  consumer 
loan  needs  of  their  members  (e.g.,  auto 
loans,  home  improvement  loans,  student 
loans,  etc).  Establishing  a  cap  on 
member  business  loans  is  consistent 
with  the  essence  of  credit  unions  and  " 
the  principal  purpose  of  the  Federal 
Credit  Union  System  as  reflected  in  the 
FCU  Act.  (See  12  U.S.C.  1751  stating  the 
purpose  of  the  FCU  System — ".  .  .  to 
make  more  available  to  people  of  small 
means  credit  for  provident 
purposes.  .  .  .") 

The  300%  ceiling,  in  conjunction  with 
the  10%  ceiling  (in  (a)(1)),  addresses  the 
safety  and  soundness  concerns  (along 
with  the  other  subsections  of  this 


proposed  rule)  that  the  Board  has  with 
respect  to  member  business  loans.  With 
these  two  limits  in  place,  the  adverse 
impact  on  an  FICU  because  of  the 
failure  of  any  one  business  or 
commercial  endeavor  is  kept  to  a 
minimum.  Assuming  that  an  FICU  were 
to  be  fully  loaned  out  under  these 
ceilings,  it  would  have  made  loans  to 
fund  30  or  more  (if  each  loan  is  less  than 
the  10%  limit)  separate  business 
ventures.  The  credit  union  would  thus 
be  reasonably  diversified,  such  that  a 
failure  of  any  one  or  more  such 
businesses  could  be  more  easily 
absorbed  than  if  the  loans  were 
concentrated  in  a  few  businesses  or  if 
the  aggregate  amount  of  such  loans  were 
not  limited.  Clearly,  the  greater  the 
number  of  these  loans  and/or  the  dollar 
amount  of  such  loans,  the  greater  is  the 
risk  of  loss  to  the  lending  credit  union. 
Inasmuch  as  the  risk  of  loss  is  not 
simply  borne  by  the  FICU  but  is 
ultimately  suffered  by  the  NCUSIF  and 
all  other  FICU's  with  deposits  in  the 
NCUSIF,  the  Board  believes  that,  for  the 
benefit  of  all  affected  parties,  the  limits 
proposed  in  subsections  (a)(1)  and  (a)(2) 
may  be  advisable.  The  Board 
specifically  requests  conmients  from  alJ 
FICU's  on  whether  these  limits  are 
prudent  and  necessary. 

(a)(3)  Applicability  of  Other  Laws  and 
Bylaws 

The  proposed  rule  is  intended  to 
govern,  in  conjunction  with  all  other 
requirements  or  limitations  imposed  by 
the  FCU  Act.  the  NCUA  Rules  and 
Regidations,  state  credit  union  codes 
and  regulations,  and  credit  union 
bylaws.  If  there  is  a  conflict  between 
other  sections  of  the  NCUA  Rules  and 
Regulations  or  state  law.  or  the  credit 
union's  bylaws,  the  Board's  intention  is 
that  this  proposed  rule  (after  it  is 
effective  as  a  final  rule)  supercede  or 
otherwise  preempt  such  conflicting 
provisions. 

Section  706.3— Written  Loan  Policies 

The  requirement  of  a  written  loan 
policy  is  not  new.  Section  701.21(c)(2)  of 
the  Rules  and  Regulations  currently 
requires  the  board  of  directors  of  all 
Federal  credit  unions  to  establish 
written  pohcies  for  loans  and  lines  of 
credit  consistent  with  the  relelvant 
provisions  of  the  FCU  Act.  the  Rules  and 
Regulations  and  other  applicable  laws. 
Additionally,  sections  113(8)  and  (20)  of 
the  Act  (12  U.S.C.  17eib(8)  and  (20)) 
mandate  that  the  board  of  directors  of  a 
Federal  credit  union  establish  lending 
policies  and,  among  other  things, 
determine  the  interest  rates  on  loans 
(consistent  with  the  FCU  Act),  the 
security,  and  the  maximum  amount 


which  may  be  loaned.  Section  113(19)  of 
the  FCU  Act  requires  that  the  board  of 
directors  establish  and  maintain  a 
system  of  internal  controls  consistent 
with  the  regulatiuons  of  the  Board. 
Similar  provisions  are  found  throughtout 
the  several  state  credit  union  codes  and 
regulations.  In  light  of  the  complexity 
and  high  risk  of  business  lending,  the 
Board  beheves  that  a  comprehensive 
written  loan  policy  is  essential. 

The  proposed  §  706.3  requires  that  the 
written  loan  policy  for  member  business 
loans  be  reviewed  and  adopted 
annually.  The  general  purpose  of  the 
loan  policy  is  to  ensure  that  no  loan  is 
made  without  proper  analysis  and 
documentation  of  the  borrower's  ability 
to  repay  the  loan.  To  aid  federally- 
insured  credit  unions  in  preparing  their 
member  business  loan  policies,  the 
Board  has  proposed,  in  5  706.3(a).  a  list 
of  reviews,  analyses,  procedures,  and 
documents  that,  at  a  minimum,  must  be 
included  in  the  written  loan  policy. 
Section  706.3(a)  further  provides  that, 
before  making  a  business  loan,  the 
credit  union  shall  document  the  actions 
taken,  pursuant  to  its  written  loan 
policy. 

Proposed  S  706.3(b)  requires  that  all 
documentation  be  accurate  and  current 
and  that  the  borrower's  financial  reports 
be  updated  quarterly  throughout  the 
term  of  the  loan. 

The  items  to  be  addressed  in  the 
written  loan  policy,  as  provided  by 
5  706.3(a)(l)-(6).  are  typical  of  those 
analyses,  procedures,  and 
documentation  performed  by  other 
lenders  that  grant  business  loans.  For 
the  most  part,  the  list  is  self 
explanatory.  The  Board  specifically 
requests  comments  on  whether  the  hst  is 
sufficiently  comprehensive  to  protect  the 
interests  of  the  lending  credit  union,  or, 
in  the  alternative,  whether  the  list 
contains  provisions  that  are 
unnecessary,  with  supporting  reasons  in 
either  case.  It  is  expected  that 
contempraneous  with  the  promulgation 
of  a  final  rule,  the  Accounting  Manual 
for  Federal  Credit  Unions  will  be 
updated  to  include  a  section  on  member 
business  loans  which  will  further 
explain  the  rule  and  will  more 
particularly  address  the  items  required 
to  be  included  in  the  written  loan  policy. 
The  Manual,  although  prepared  for 
Federal  credit  unions,  is  available  for 
use  by  all  federally-insiu^d  credit 
unions. 

Section  706.4— Qualified  Loan  Officer 

Business  lending  is  a  specialired 
lending  that  presents  problems  and  risks 
vastly  different  than  those 
accompanying  consumer-oriented  loans. 
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While  credit  unions  regularly  make 
automobile,  vacation,  student,  home 
improvement,  and  other  consumer-type 
loans,  and  presently  have  in  place  good 
working  systems,  procedures,  and 
experienced  loan  officers  who 
underwrite  and  service  these  loans, 
most  credit  unions  currently  lack  the 
necessary  expertise  to  safely  and 
soundly  involve  themselves  in  member 
business  loans.  It  is  essential  that 
FICU's  choosing  to  enter  this  market 
first  acquire  the  necessary  expertise. 
Proficiency  in  evaluating  business  plans, 
pro  formas.  special  collateral,  and 
establishiiig  payment  schedules,  draws, 
follow  ups  on  financial  condition,  etc.. 
and  familarity  with  the  types  of 
agreements  and  loan  documents  used 
for  business  loans  are  indispensable. 
This  proposed  S  706.4  requires  that 
each  federally-insured  credit  union  that 
grants  a  member  business  loan  retain 
the  services  of  a  qualified  loan  officer 
who  is  experienced  in  underwiting  and 
servicing  business  loans.  The  proposed 
rule  does  not  expressly  specify  the 
number  of  years  of  experience,  training, 
educational  background,  etc.,  that  the 
loan  officer  must  have.  The  rule  would 
leave  the  determination  up  to  the  credit 
union's  board  of  directors.  The  Board 
specifically  requests  that  commenters 
provide  their  opinions  as  to  whether  a 
more  detailed  list  of  qualifications  for 
the  loan  officer  should  be  included  in 
the  final  rule. 

Section  706.5 — Allowance  for  Loan 
Losses 

This  proposed  Section  contains  two 
subsections.  Subsection  (a)  describes 
the  factors  that  will  be  relied  on  in 
determining  whether  a  member  business 
loan  will  be  classified  as  substandard, 
doubtful,  or  loss  for  purposes  of  the 
valuation  allowance  for  loan  losses.  The 
proposed  Appendix  to  the  rule  describes 
the  elements  used  to  determine  these 
three  classifications.  The  classifications 
and  descriptions  are  modeled  after 
those  used  by  the  Comptroller  of  the 
Currency  for  national  banks.  In  addition, 
this  subsection  stresses  that  member 
business  loans  that  are  not  delinquent  or 
otherwise  in  default  may  still  be 
classified,  in  reliance  on  other  factors, 
including,  but  not  limited  to,  the 
adequacy  of  the  analysis  and 
documentation  required  as  pari  of  a 
FICU's  written  loan  poUcy  (proposed 
S  706.3)  This  is  somewhat  of  a  departure 
from  nonbusiness  loans  where 
delinquency  is  the  principal  factor  in 
determining  whether  the  loan  is  to  be 
classified.  However,  because  of  the 
volatility  of  business  loans,  it  is  not 
uncommon  for  loans  to  turn  bad  very 
quickly.  Therefore,  it  is  extremely 


important  to  closely  monitor  such  loans. 
To  the  extent  that  a  FICU  fails  to 
properly  comply  with  its  written  loan 
policy,  especially  in  documenting  and 
monitoring  its  business  loans,  loans  may 
be  classified  pursuant  to  this  subsection. 

Subsection  (b)  provides  the  reserving 
requirements  for  loans  that  are 
classified  pursuant  to  subsection  (a). 
Loans  classified  as  loss  loans  shall  be 
reserved  at  100%,  doubtful  loans  at  50% 
of  the  outstanding  amount  of  the  loan, 
and  substandard  at  10%  of  the 
outstanding  amount  of  the  loan  unless 
other  factors,  such  as  the  history  of 
business  loans  at  the  FICU.  indicate  that 
a  greater  or  lesser  amount  is 
appropriate. 

Section  706.6— Prohibitions 

This  proposed  Section  establishes 
certain  prohibitions  relating  to  member 
business  loans  of  FICU's. 

§  706.6(a) — Loans  to  Insiders  Prohibited 

This  subsection  prohibits  a  FICU  from 
granting  a  member  business  loan  to  any 
director,  official,  committee  member, 
employee,  or  to  any  associated  member 
or  immediate  family  member  of  such 
individual.  The  Board  has  proposed  this 
absolute  prohibition  because  of  the 
utmost  importance  of  assuring  that 
complete  objectivity  will  be  exercised 
by  a  FICU  when  it  grants  a  member 
business  loan.  The  individuals 
prohibited  from  receiving  such  loans  by 
this  proposed  subsection  retain  a 
varying  degree  of  influence  over  the 
decisions  made  by  a  credit  union  even  if 
they  do  not  directly  participate  in  the 
decisiorunaking  process.  Given  the 
substantial  exposure  to  FICU's  on 
business  loans,  it  is  imperative  that  such 
loans  be  granted  only  after  the  credit 
union  is  satisfied  that  the  conditions  of 
its  written  loan  policies  are  met.  In 
many  instances  this  may  require  a 
judgment  call  which  could  easily  be 
influenced  by  the  relationship  of  the 
borrower  to  the  credit  union. 
Additonally.  the  servicing  of  member 
business  loans  requires  that  judgment 
calls  be  made  along  the  way,  and  again, 
the  relationship  of  these  individuals  to 
the  credit  imion  could  detrimentally 
affect  the  objectivity  of  the 
decisionmaker.  Since  those  individuals 
prohibited  by  this  subsection  exhibit  the 
closest  relationships  to  the  credit  union, 
for  safety  and  soundness  reasons,  the 
Board  has  proposed  that  FICU's  not  be 
permitted  to  make  such  business  loans. 

Many  of  the  cases  and  statistics 
previously  cited,  in  which  credit  unions 
and  ultimately  the  NCUSIF  sustained 
substantial  losses,  involved  business 
loans  made  to  insiders.  Over  one-third 
of  the  problem  cases  recently  reviewed 


by  NCUA  involved  loans  to  insiders 
(including  loans  to  their  family  or 
business).  The  potential  for  abuse  and 
the  difficulty  in  remaining  completely 
objective  when  such  individuals  are 
involved  necessitate  this  prohibition. 
It  would  be  noted  that  the  proposed 
prohibition  would  not  totally  preclude 
all  other  loans  that  a  FICU  can  legally 
make  to  these  individuals.  Loans  that 
would  satisfy  Section  706.1(u)(l).  but  do 
not  exceed  $25,000,  would  not  be 
prohibited,  nor  would  consumer-type 
loans.  Of  course,  there  may  be  other 
limitations  applicable  to  those  loans.  For 
example,  the  limitation  in  sections 
107(5(A)  (iv)  and  (v)  of  the  Act  (12  U.S.C. 
1757{5)(A)  (iv)  and  (v))  and  S  701.21(d)  of 
the  Rules  and  Regulations  would  apply 
with  respect  to  loans  to  FCU  officials. 

§  706.6(b)— Anti-kickback  Provision 

This  proposed  subsection  is  similar  to 
other  provisions  in  the  NCUA  Rules  and 
Regulations  which  currently  affect 
FCU's.  See  §§  701.21(c)(8),  701.27(d)(6). 
703.4(e),  and  721.2(c)  of  the  NCUA  Rules 
and  Regulations.  Under  this  subsection, 
all  directors,  officials,  committee 
members,  employees  of  credit  unions, 
and  immediate  family  members  of  such 
individuals  would  be  prohibited  from 
receiving,  either  directly  or  indirectly, 
any  compensation  or  thing  of  value 
(other  than  items  of  nominal  value,  e.g., 
inexpensive  pen.  calendar,  date  book, 
etc.),  in  connection  with  the 
underwriting,  servicing,  or  collecting  of 
member  business  loans.  As  with  other 
sections  of  the  proposed  rule,  this 
subsection  is  intended  to  ensure  that 
decisions  that  an  FICU  makes  at  the 
various  stages  (underwriting,  servicing, 
collecting)  of  a  member  business  loan 
will  not  be  influenced  by  the  receipt  of 
things  of  value  by  those  at  the  FICU 
involved  in  such  decisions.  This  is 
another  practice  that  was  found  to  exist 
in  a  number  of  the  problem  credit  union 
cases  analyzed  by  NCUA.  As  noted  in 
the  proposed  subsection,  it  is  not 
intended  to  prohibit  or  otherwise  restrict 
reasonable  compensation  received  by 
employees  or  others  entitled  to  receive 
compensation  from  the  FICU  in 
connection  with  their  involvement  with 
member  business  loans. 

§  706.6(c)— Equity  Sharing  Prohibited 

The  Board  is  aware  of  a  growing 
business  lending  practice  that  is  used  in 
instances  where  the  borrower  has 
experienced  difficulty  in  obtaining 
financing  under  more  conventional 
terms.  Often  the  difficulty  stems  from  a 
poor  credit  history  or  an  extremely  risky 
business  venture.  To  entice  the  lender, 
the  borrower  agrees  to  pay  the  lender  a 
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percentage  of  the  profit*  of  the  business 
or  commercial  endeavor  for  which  the 
funds  are  borrowed.  This  may  be  in 
addition  to  a  stated  fixed  interest  rate 
on  the  loan,  or  in  lieu  of  a  fixed  rate. 
Because  of  the  prospects  of  a  high  yield 
on  such  a  loan,  lenders  are  unwittingly 
lured  into  these  loans,  with,  in  many 
instances,  disastrous  results. 

The  Board  believes  that  these  loan 
transactions  are  inherently  unsafe  and 
unsound  and  has.  therefore,  proposed  by 
this  subsection  to  prohibit  FlCU's  from 
making  such  member  business  loans.  To 
the  extent  that  a  borrower  is  v«lling  to 
forego  a  part  of  his  profit,  effectively 
raising  his  cost  of  funds  far  in  excess  of 
normal  loan  rates  (and  conceivably  pay 
a  rate  in  excess  of  the  loan  interest  rate 
limit  in  the  FCU  Act  and  NCUA  Rules 
and  Regulations),  he  is  doing  so  because 
of  his  inability  (because  of  a 
questionable  credit  history 
(creditworthiness)  or  questionable 
business  venture)  to  obtain  financing 
from  other  lenders  and  not  because  of 
his  generosity.  This  should  immediately 
raise  red  flags  to  the  prudent  lender. 
While  the  Board  believes  that  the 
majority  of  FlCU's  do  not  and  will  not 
engage  in  these  lending  practices, 
involvement  by  even  a  small  number  of 
FlCU's  could  have  very  costly 
consequences  to  those  FlCU's,  the 
NUCSIF,  and  all  FlCU's  contributing  to 
the  NCUSIF.  Because  of  the  high  risk  of 
such  loans,  the  Board  feels  that  it  is 
necessary  to  regulate  this  activity  and 
not  rely  on  the  self-policing  of  the 
marketplace. 

§  706.6(d}— Limitation  on  Loans  to 
Nonnatural  Persons 

This  subsection  incorporates  into  the 
proposed  rule  language  contained  in 
Article  XII,  Section  1  of  the  standard 
Federal  Credit  Union  Bylaws.  Article 
Xll,  Section  1  provides,  in  part,  that: 
"Loans  to  a  member  other  than  a  natural 
person  shall  not  be  in  excess  of  its 
shareholdings  in  this  credit  union."  The 
proposed  rule  would  subject  all  FlCU's 
to  this  provision. 

One  of  the  primary  reasons  for  the 
bylaw  is  to  guarantee  that  nonnatural 
person  members  (e.g.,  organizations, 
corporations,  partnerships,  sole 
proprietorships,  etc.)  would  not  be  a 
drain  on  a  credit  union's  liquidity,  to  the 
detriment  of  natural  person  members. 
By  requiring  that  the  loan  amount  not 
exceed  shares  at  the  credit  union,  the 
net  effect  of  a  loan  to  a  nonnatural 
person  on  the  credit  union's  liquidity 
would  be  zero,  since  the  loan  would  be 
offset  by  the  liquidity  created  by  the 
shares  placed  into  the  credit  union.  In 
light  of  the  typically  large  dollar  amount 
of  member  business  loans,  the  liquidity 


problem  becomes  even  more  acute. 
While  the  Board  is  aware  that  current 
market  conditions  have  resulted  in 
excess  credit  union  liquidity,  it  is  their 
belief  that  this  condition  is  transitory. 
Any  excess  liquidity  that  exists  today 
can  very  quickly  be  absorbed  by 
member  business  loans,  and  be  lost  for 
an  extended  period  of  time.  Therefore,  a 
lioiitation  that  is  in  place  before 
liquidity  again  becomes  a  problem  is  the 
logical  approach. 

Pursuant  to  this  proposed  limitation,  a 
loan  on  which  a  nonnatural  person 
member  cosigns  with  a  natural  person 
member  will  be  treated  as  a  loan  to  a 
nonnatural  person  if  the  use  and  benefit 
of  the  proceeds  are  for  the  nonnatural 
person.  Under  those  circumstances,  the 
member  business  loan  could  not  exceed 
the  shares  of  the  nonnatural  persons 
held  at  the  HCU. 

Section  706.7— Recordkeeping  and 
Reporting 

So  that  members  of  FlCU's,  the  slate 
supervisory  authority,  and  NCUA  can  be 
apprised  of  the  number  tmd  amount  of 
member  business  loans  generated  by 
each  FICU.  this  proposed  section 
requires  that  monthly  financial 
statements  reflect  such  amotmta.  The 
reporting  can  be  accomplished  by 
adding  a  separate  line  item  on  the 
financial  statement  or  by  footnoting  the 
statement.  FlCU's  will  not  be 
additionally  burdened  by  this 
requirement  since  such  information 
would  need  to  be  maintained  to  assure 
that  the  limitations  in  S  706,2  are 
complied  writh. 

Section  706.8— Phase-in  of  Limitations 

FlCU's  not  in  compliance  with 
proposed  5  706.2  would  be  granted  a  90- 
day  period,  from  the  effective  date  of 
any  final  rule,  to  establish  a  plan,  in 
consultation  and  agreement  with  the 
Regional  Director  and  the  state 
supervisory  authority  (state-chartered 
credit  unions),  to  achieve  compliance. 
The  Board  realizes  that  certain  FlCU's 
especially  agriculturally  based  FlCU's. 
may  not  be  able  to  comply  with  the 
limits  of  S  706.2(a)(2)  because  of  their 
membership  base  and  the  types  of  loans 
they  customarily  grant.  In  those  cases. 
an  agreement  must  be  reached  as  to  a 
substituted  level  of  member  business 
loans  in  excess  of  that  provided  in  this 
proposed  rule.  The  Board  requests 
comments  on  what  specific  standards 
should  be  applied,  if  any.  in  arriving  at 
the  appropriate  limits  in  these  cases. 


Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  the  proposed  amendments, 
if  adopted,  will  not  have  a  significant 
economic  Impact  on  a  substantial 
number  of  small  credit  unions  (primarily 
those  under  $1  million  dollars  in  assets). 
According  to  information  available  to 
the  NCUA,  business  loans  are  not  made 
by  a  significant  number  of  small  credit 
unions.  Accordingly,  the  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  proposed  regulation  does  contain 
two  collection  of  information 
requirements.  Section  706.3  requires  that 
a  credit  union  establish  written  loan 
policies  that  include  six  specific  items 
before  it  can  make  business  loans. 
Section  706.7  requires  that  a  credit 
union's  monthly  financial  statements 
shall  reflect  the  total  number  and 
aggregate  dollar  amount  of  business 
loans. 

These  collection  requirements  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act.  Written 
comments  and  recommendations 
regarding  the  collection  requirements 
should  be  forwarded  directly  to  the 
OMB  Desk  Officer  indicated  below  at 
the  following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503.  Attn:  Robert  Neal. 

List  of  Subjects  in  12  CFR  Part  706 

Credit  unions.  Business  loans. 

By  the  National  Credit  Union 
Administration  Board  on  June  19, 1998. 
Rosemary  Brady, 
Secretary  of  the  Board. 

Accordingly.  NCUA  proposes  to 
amend  its  regulations  by  adding  a  new 
Part  706  as  follows: 

PART  706-MEMBER  BUSINESS 
LOANS  BY  FEOERAU.Y-INSUREO 
CREDIT 

706.1  Definitions. 

706.2  Limitations  on  Member  Business 
Loans. 

706.3  Written  Loan  Policias. 

706.4  Qualified  Loan  Officer. 

706.5  Allowance  for  Loan  Losses. 

706.6  Prohibitions. 

706.7  Recordkeeping  and  Reporting 

706.8  Phase-in  of  Limitations 

Appendix  to  Put  ^16.— Lom  Classiftartons 

Authority:  12  U.S.C.  1757, 1786(a)  and 
1789(a)(ll). 
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§706.1    DeflrMons. 

(a)  "Member  business  loan"  means 
any  loan  that  meets  each  of  the 
following  conditions: 

(1)  The  proceeds  of  the  loan  are  used 
to  acquire  or  develop  assets  to  produce 
income  to  repay  the  loan; 

(2)  The  amount  of  the  loan  exceeds 
$25,000,  or  the  amount  of  the  loan,  when 
added  to  the  balances  of  other  loans 
which  meet  paragraph  (a)(1)  of  this 
section  and  on  which  the  borrower  or 
an  associated  member  is  obligated, 
exceeds  $25,000;  and 

(3)  The  loan  is  not  a  loan  to  another 
credit  union  or  a  credit  union  service 
organization. 

(b)  "Reserves"  means  all  reserves, 
including  the  Allowance  for  Loan  Losses 
account,  and  undivided  earnings  or 
surplus. 

(c)  "Associated  member"  means  any 
member  with  a  conunon  ownership, 
investment  or  other  pecuniary  interest  in 
a  business  or  commercial  endeavor. 

(d)  "Immediate  family  member" 
means  a  spouse,  or  a  child,  parent, 
grandchild,  grandparent,  brother  or 
sister,  or  the  spouse  of  any  such 
individual. 

§  706.2    Umttations  on  m«mt>«r  tHMin«M 
loans. 

(a)  A  federally-insured  credit  union 
may  make  member  business  loans 
provided: 

(1)  The  aggregate  of  member  business 
loans  to  any  one  member  or  group  of 
associated  members,  including  any 
loans  on  which  one  or  more  of  the 
members  is  primarily  or  secondarily 
liable,  shall  not  exceed  10  percent  of  the 
credit  union's  reserves; 

(2)  The  aggregate  of  all  member 
business  loans  shall  not  exceed  300 
percent  of  reserves:  and 

(3)  The  loans  otherwise  comply  with 
applicable  Federal  or  state  laws  and 
regulations  and  the  credit  union's 
bylaws. 

§706.3    Writtenloan policies. 

(a)  Prior  to  granting  a  member 
business  loan,  a  federally-insured  credit 
union  shall  establish  written  loan 
policies  that  are  reviewed  and  adopted 
annually  by  the  board  of  directors  and 
that,  at  a  minimum,  require  that  no  such 
loan  be  disbursed  without  proper 
analysis  and  documentation  of  the 
borrower's  ability  to  repay  the  loan. 
This  shall  include: 

(1)  Balance  sheet,  trend,  and  structure 
analysis; 

(2)  Ratio  analysis  of  cash  flow,  income 
and  expense,  and  tax  data; 

(3)  Analysis  of  collateral  value 
including,  but  not  limited  to.  obtaining 
independent  certified  appraisals,  title 


searches,  and  insurance  (hazard  and 
title,  etc.); 

(4)  Filing,  as  necessary,  of  documents 
of  title,  deeds  of  trust,  mortgages,  and 
liens; 

(5)  Analysis  of  the  credit  union's  trade 
area,  loan  servicing  and  pricing  policy, 
diversification,  loan  monitoring,  follow 
up,  and  collection  procedures;  and 

(6)  Maximum  loan  amounts,  maturity 
limits  and  appropriate  interest  rates. 

(b)  All  documentation  shall  be 
accurate  and  current.  The  borrower's 
financial  reports  shall  be  updated 
quarterly. 

§706.4    QuattflMt  loan  officer. 

(a)  Each  federally-insured  credit  union 
that  grants  a  member  business  loan 
must  retain  the  services  of  a  qualified 
loan  officer  experienced  in  underwriting 
and  servicing  business  loans. 

§  706.5    AHowanc*  for  loan  loaaaa. 

(a)  The  determination  whether  a 
member  business  loan  will  be  classified 
as  substandard,  doubtful,  or  loss,  for 
purposes  of  the  valuation  allowance  for 
loan  losses,  will  rely  on  factors  not 
limited  to  the  delinquency  of  the  loan. 
Nondelinquent  loans  may  be  classified, 
depending  on  an  evaluation  of  factors, 
including,  but  not  limited  to,  the 
adequacy  of  the  analysis  and 
documentation  required  by  the  credit 
union's  written  loan  policies  as  provided 
in  §  706.3. 

(b)  Loans  classified  shall  be  reserved 
as  follows: 

(1)  Loss  loans  at  100%  of  outstanding 
amount; 

(2)  Doubtful  loans  at  50%  of 
outstanding  amount;  and 

(3)  Substandard  loans  at  10%  of 
outstanding  amount  unless  other  factors 
(e.g.,  history  of  such  loans  at  the  credit 
union)  indicate  a  greater  or  lesser 
amount  is  appropriate. 

§706.6    Prohlbitlona. 

(a)  A  federally-insured  credit  union 
shall  not  grant  a  member  business  loan 
to  any  director,  official,  conunittee 
member,  employee,  or  to  any  associated 
member  of  any  such  individual,  or  to  an 
immediate  family  member  of  any  such 
individual. 

(b)  No  director,  official,  committee 
member,  employee,  or  immediate  family 
member  of  any  such  individual  shall 
receive,  either  directly  or  indirectly,  any 
pecuniary  consideration  in  connection 
with  the  underwriting,  servicing  or 
collecting  of  member  business  loans. 
However,  reasonable  compensation  for 
employees  and  others  entitled  to 
compensation  is  not  prohibited  by  this 
paragraph. 


(c)  A  federally-insured  credit  union 
shall  not  grant  a  member  business  loan 
where  a  portion  of  the  amount  of  income 
to  be  received  by  the  credit  union  in 
conjunction  with  such  loan  is  tied  to  tha 
profit  of  the  business  or  conunercial 
endeavor  for  which  the  funds  are  lent. 

(d)  A  federally-insured  credit  union 
shall  not  grant  a  member  business  loan 
to  a  nonnatural  person  member  in 
excess  of  its  shares  at  the  credit  union. 

§  706.7    Racordkaaping  and  reporting. 

(a)  Monthly  financial  statements  shall 
reflect  the  total  number  and  aggregate 
dollar  amount  of  loans  covered  by  this 
rule.  This  reporting  may  be  by  a  line 
item  or  by  a  footnote  on  the  financial 
statement. 

§706.8    Ptiaaa^  of  Niiillaflona. 

(a)  Any  federally-insured  credit  union 
not  in  compliance  with  §  706.2  of  this 
regulation  as  of  [effective  date]  shall, 
within  90  days  after  that  date,  establish, 
in  consultation  and  agreement  with  the 
NCUA  Regional  Director,  or.  in  the  case 
of  a  federally-insured  state-chartered 
credit  union,  in  consultation  and 
agreement  with  both  the  state 
supervisory  authority  and  the  NCUA 
Regional  Director,  a  plan  for  achieving 
compliance.  If  compliance  with  the 
aggregate  limits  of  §  70e.2(a)(2)  cannot 
be  reasonably  achieved,  such  as  in  some 
agriculture-based  credit  unions,  then  an 
agreement  must  be  reached  as  to  an 
acceptable  level  of  member  business 
loans. 

Appendix  to  Part  706— Loan 
Clasalflcationt 

Substandard — Loan  is  inadequately 
protected  by  the  current  sound  worth  and 
paying  capacity  of  the  obligor  or  of  the 
collateral  pledged,  if  any.  Loans  classified 
most  have  a  well-defined  weakness  or 
weaknesses  that  jeopardize  the  liquidation  of 
the  debt.  They  are  characterized  by  the 
distinct  possibility  that  the  credit  union  will 
sustain  some  loss  if  the  deHciencies  are  not 
corrected.  Loss  potential,  while  existing  in 
the  aggregate  amount  of  substandard  loans, 
does  not  have  to  exist  in  individual  loans 
classified  substandard. 

Doubtful — A  loan  classified  doubtful  has 
all  the  weakness  inherent  in  one  classified 
substandard,  with  the  added  characteristic 
that  the  weaknesses  make  collection  or 
liquidation  in  full,  on  the  basis  of  currently 
existing  facts,  conditions,  and  values,  highly 
questionable  and  improbable.  The  possibility 
of  loss  is  extremely  high,  but  because  of 
certain  important  and  reasonably  specific 
pending  factors  which  may  work  to  the 
advantage  and  strengthening  of  the  loan,  its 
classincation  as  an  estimated  loss  is  deferred 
until  its  more  exact  status  may  be 
determined.  Pending  factors  include: 
proposed  merger,  acquisition,  or  liquidation 
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actions,  capital  -njection.  perfecting  liens  on 
additional  collateral,  and  refinancing  plans. 

Loss — Loans  classified  loss  are  considered 
uncollectible  and  of  such  little  value  that 
their  continuance  as  loans  is  not  warranted. 
This  classification  does  not  necessarily  mean 
that  the  loan  has  absolutely  no  recovery  or 
salvage  value,  but  rather  it  is  not  practical  or 
desirable  to  defer  writing  off  this  basically 
worthless  loan  even  though  partial  recovery 
may  occur  in  the  future. 

[FR  Doc.  88-14298  Filed  6-25-86;  8:45  am) 
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DEPARTMENT  OF  TRANSP0RT10N 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  a»-ANM-19) 

Propoeed  Alteration  of  Portland, 
Oregon,  Tranaition  Area 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to 
redefme  the  current  geographical 
boundaries  of  the  Portland.  Oregon.  700 
foot  transition  area.  This  action  is 
necessary  to  ensure  segregation  of 
aircraft  using  approach  procedures  in 
instrument  weather  conditions  and  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  September  8, 1986. 
addresses:  Send  comments  on  the 
proposal  to:  Manager,  Airspace  & 
System  Management  Branch,  ANM-530. 
Federal  Aviation  Administration, 
Docket  No.  86-ANM-19, 17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel,  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFCRMATION  CONTACT 

Robert  L  Brown,  ANM-534,  Federal 
Aviation  Administration.  Docket  No.  86- 
ANM-19, 17900  Pacific  Highway  South, 
C-68966.  Seattle,  Washington  96168. 
Telephone:  (206)  431-2534. 
SUPPLEMENTARY  INFORMATION:  . 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
duplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-ANM-19".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  any  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  conunents.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  & 
System  Management  Branch.  17900 
Pacific  Highway  South,  C-68966,  Seattle. 
Washington,  98168.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futxu-e 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  additional  controlled 
airspace  to  accommodate  aircraft 
executing  the  VOR/DME-B  approach  to 
McMinnville  Municipal  Airport, 
McMinnville,  Oregon. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  repubHshed  in 
Handbook  7400.68  dated  January  2. 1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 


"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  14 
CFR  11.89. 

§  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Portland,  Oregon,  Transition  Area 
(Amended) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  on  the  north 
by  lat.  46'00'00"  N.  on  the  east  by  long. 
122*00'00'  W;  thence  via  a  line  to  lat. 
45*5100'  N,  long  122'00'00  W;  to  lat.  45*51'00' 
N.  long.  122*  OS'OO'  W;  bounded  on  the  south 
by  lat.  45*  10*00'  N.  and  on  the  west  by  long. 
123*  3000'  W:  including  that  airspace  2.26 
miles  either  side  of  the  Newburg  VORTAC 
215*  (T)  radial  between  a  point  13.5  nautical 
miles  and  19.78  nautical  miles  of  the  Newburg 
VORTAC  215'  (T)  radial:  that  airspace 
extending  upward  from  1.200  feet  above  the 
surface  bounded  on  the  north  by  a  line 
beginning  at  a  point  3  miles  offshore  at  lat. 
46'3C30'  N.  extending  easterly  via  lat. 
46'30'30-  N.  to  long.  121*  4000'  W:  thence 
easterly  along  the  south  edge  of  V-204  to  lat 
46*  30'40'N.  long.  120'  36'00'W:  on  the  east 
by  V-25,  on  the  south  by  V-538  to  Corvallis. 
VOR;  thence  via  lat.  44*  30'00'N.  to  a  point  3 
miles  offshore  and  on  the  west  by  a  line  3 
miles  offshore  to  the  point  of  beginning. 

Issued  in  Seattle,  Washington,  June  13. 
1986. 

David  E.  looM. 

Manager.  Air  Traffic  Division.  Northwest 
Mountain  Region. 

|FR  Doc.  86-14397  Filed  6-25-86;  8;45  amj 
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DEPARTMENT  OF  COMMERCE 

15  CFR  Part  22 

(Dodiet  No.  6046«-60681 

Salary  Offset  for  Federal  Employeas 
Indebted  to  ttte  United  States  Under 
Programs  Administered  by  the 
Secretary  of  Commerce 

aocncy:  Department  of  Commerce. 
action:  Notice  of  proposed  rulemaking. 


v.  The  Secretary  proposes 
regulations  for  offsetting  a  debt  against 
the  Federal  pay  of  a  current  Federal 
employee  who  is  indebted  to  the  United 
States  under  a  program  administered  by 
the  Secretary  of  the  Department  of 
Commerce.  These  proposed  regulations 
implement  debt  collection  procedures 
provided  for  under  the  Debt  Collection 
Act  of  1982  (5  U.S.C.  5514). 
DATES:  Comments  must  be  received  on 
or  before  July  28, 1986. 

ADDRESS:  Send  comments  to  Sonya  G. 

Stewart,  Director.  Office  of  the 

Secretary.  Office  of  Finance  and  Federal 

Assistance,  Department  of  Commerce. 

Room  6827,  H.C.  Hoover  Building,  14th 

and  Constitution  Avenue,  NW., 

Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT 

Roger  J.  Mallet,  telephone  (202)  377- 

2324. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  5  of  the  Debt  Collection  Act  of 
1982  (5  U.S.C.  5514)  authorizes  the 
Federal  Government  to  collect  debts 
owed  to  it  by  a  Federal  employee.  Like 
administrative  offset,  agencies  are 
directed  to  cooperate  with  one  another 
when  one  agency  is  owed  the  debt,  but 
the  debtor  is  the  employee  of  another 
agency. 

Under  the  law,  when  the  head  of  a 
Federal  agency  determines  that  one  of 
the  agency's  employees  is  indebted  to 
the  United  States,  or  is  notified  by  the 
head  of  another  Federal  agency  that  one 
of  the  agency's  employees  is  indebted  to 
the  United  States,  the  employee's  debt 
may  be  repaid  by  offsetting  the  debt 
against  the  employee's  pay.  The  amount 
of  the  offset  may  not  exceed  15  percent 
of  the  employee's  disposable  pay.  The 
employee  also  has  certain  due  process 
rights  which  must  be  afforded  before 
salary  off^set  deductions  are  begun. 

Executive  Order  12291 

This  proposed  action  has  been 
reviewed  and  has  been  determined  not 
to  be  a  "major  rule"  as  defined  in 
Executive  Order  12291  dated  February 
17. 1981,  because  it  will  not  result  in: 


(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  Government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the 
proposed  rule  will  have  no  "significant 
economic  impact  upon  a  substantial 
number  of  small  entities"  within  the 
meaning  of  section  3(a)  of  the 
Regulatory  FlexibiHty  Act,  Pub.  L  96- 
354.  Stat.  1164  (5  U.S.C.  605(b)).  The 
General  Counsel  has  certified  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect 
This  conclusion  is  reached  because  the 
proposed  rule  does  not  in  itself,  impose 
any  additional  requirements  upon  small 
entities.  The  proposed  rules  will  affect 
only  individual  Federal  employees. 
Accordingly,  no  regulatory  flexibiUty 
analysis  is  required. 

Paperwork  Reduction  Act 

Under  Section  3518  of  the  Paperworic 
Reduction  Act  of  1980  and  5  CFR 
1320.3(c),  the  information  collection 
provisions  contained  in  this  proposed 
regulation  are  not  subject  to  the  Office 
of  Management  and  Budget  review  and 
approval. 

List  of  Subjects  in  15  CFR  Part  22 

Claims,  Debt  collection.  Government 
employees.  Wages. 

For  the  reasons  set  forth  above,  it  is 
proposed  that  Part  22  be  added  to  15 
CFR  Subtitle  A  to  read  as  follows: 

PART  22— SALARY  OFFSET 

Sec 

22.1  Scope. 

22.2  Definitions. 

22.3  Pay  subject  to  offset. 

224    Determination  of  indebtedness. 

22.5  Notice  requirements  before  offset. 

22.6  Request  for  hearing — prehearing 
submission(s). 

22.7  Hearing  procedures. 

22.8  Written  decision  following  a  hearing. 

22.9  Standards  for  determining  extreme 
financial  hardship. 

22.10  Review  of  departmental  records 
related  to  the  debt. 

22.11  Coordinating  offset  with  another 
Federal  agency. 

22.12  Procedures  for  salary  offset — when 
deductions  may  begin. 

22.13  Procedures  for  salary  offset — types  of 
collection. 


22.14  Procedures  for  salary  oHset — methods 
of  collection. 

22.15  Procedures  for  salary  offset — 
imposition  of  interest  penalties,  and 
adjninstrstive  costs. 

22.16  Non-waiver  of  rights. 

22.17  Refunds. 

Authority:  5  U.S.C.  5514;  5  CFR  550.1104. 

§22.1    Scope. 

(a)  These  regulations  provide 
Department  procedures  for  collection  by 
salary  offset  of  a  Federal  employee's 
pay  to  satisfy  certain  debts  owed  the 
Government. 

(b)  These  regulations  apply  to 
collections  by  the  Secretary  from: 

(1)  Federal  employees  who  owe  debts 
tc  the  Department;  and 

(2)  Current  employees  of  the 
Department  who  owe  debts  to  other 
agencies. 

(c)  These  regulations  do  not  apply  to 
debts  or  claims  arising  under  the 
Internal  Revenue  Code  of  1954,  as 
amended  (28  U.S.C.  1  eL  seq.);  the  Social 
Security  Act  (42  U.S.C  301  eL  seq.\,  the 
tariff  laws  of  the  United  States:  or  to 
any  case  where  collection  of  a  debt  by 
salary  offset  is  explicitly  provided  for  or 
prohibited  by  another  statute  (e.g.. 
travel  advances  in  5  U.S.C.  5705  and 
employee  training  expenses  in  5  U-S.C. 
4108). 

(d)  These  regulations  do  not  apply  to 
any  adjustment  to  pay  arising  out  of  an 
employee's  election  of  coverage  or  a 
change  in  coverage  under  a  Federal 
benefits  program  requiring  periodic 
deductions  from  pay,  if  the  amount  to  be 
recovered  was  accumulated  over  four 
pay  periods  or  less. 

(e)  Nothing  in  these  regulations 
precludes  the  compromise,  suspension, 
or  termination  of  collection  actions 
where  appropriate. 

§22.2    DeftnMons. 

(a)  "Agency "  means: 

(1)  An  Executive  department,  military 
department.  Government  corporation,  or 
independent  establishment  as  defined  in 
5  U.S.C.  101. 102. 103.  and  104, 
respectively; 

(2)  The  United  States  Postal  Service; 

(3)  The  Postal  Rate  Commission; 

(4)  An  agency  or  court  of  the  judicial 
branch;  and 

(5)  An  agency  of  the  legislative 
branch,  including  the  U.S.  Senate  and 
the  U.S.  House  of  Representatives. 

(b)  "Creditor  agency "  means  the 
agency  to  which  the  debt  is  owed. 

(c)  "Days"  means  calendar  days. 

(d)  "Debt"  means: 

(1)  An  amount  of  money  owed  the 
United  States  from  sources  which 
include  loans  insured  or  guaranteed  by 
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the  United  States;  from  fees,  leases, 
rents,  royalties,  services,  sales  or  real  or 
personal  property,  overpayments, 
penalties,  damages,  fines  and  forfeitures 
(except  those  arising  under  the  Uniform 
Code  of  Military  |ustice): 

(2)  An  amount  owed  to  the  United 
States  by  an  employee  for  pecuniary 
losses,  including,  but  not  limited  to: 

(i)  Theft,  misuse,  or  loss  of 

(ii)  False  claims  for  services  and 
travel; 

(iii)  Illegal  or  unauthorized  obligations 
and  expenditures  of  Government 
appropriations; 

(iv)  Authorization  of  the  use  of 
Government  owned  or  leased 
equipment,  facilities,  supplies,  and 
services  for  other  than  official  or 
approved  purposes; 

(v)  Vehicle  accidents  where  the 
employee  is  determined  to  be  liable  for 
the  repair  or  replacement  of  a 
Government  owned  or  leased  vehicle; 
and 

(vi)  Erroneous  entries  on  accounting 
records  or  reports  for  actions  for  which 
the  employee  can  be  held  liable. 

(e)  "Department"  or  "DOC"  means  the 
United  States  Department  of  Commerce. 

(f)  "Disposable  pay"  means  the 
amount  that  remains  from  an  employee's 
Federal  pay  after  required  deductions 
for  Federal.  State  and  local  income 
taxes;  Social  Security  taxes,  including 
Medicare  taxes;  Federal  retirement 
programs;  premiums  for  life  and  health 
insurance  benefits;  and  such  other 
deductions  that  are  required  by  law  to 
be  withheld. 

(g)  "Employee"  means: 

(1)  A  civilian  employee  as  defined  in  5 
U.S.C.  2105: 

(2)  A  member  of  the  Armed  Forces  or 
Reserves  of  the  United  States,  or  of  a 
uniformed  service,  including  a 
commissioned  officer  of  the  National 
Oceanic  and  Atmospheric 
Administration; 

(3)  An  employee  of  the  United  States 
Postal  Service  or  the  Postal  Bate 
Commission; 

(4)  An  employee  of  an  agency  or  court 
of  the  judicial  branch;  and 

(5)  An  employee  of  the  legislative 
branch,  including  the  U.S.  Senate  and 
the  U.S.  House  of  Representatives. 

(h)  "FCCS '  means  the  Federal  Claims 
Collection  Standards  jointly  published 
by  the  Justice  Department  and  the 
General  Accounting  Office  at  4  CFR 
101.1  et.  seq. 

(i)  "Offset"  means  a  deduction  from 
the  disposable  pay  of  an  employee  to 
satisfy  a  debt  with  or  without  the 
employee's  consent. 

{]]  "Pay"  means  basic  pay.  special 
pay.  incentive  pay.  retired  pay.  retainer 


pay.  or.  in  the  case  of  an  employee  not 
entitled  to  basic  pay.  other  authorized 

pay- 

(k)  "Paying  agency"  means  the  agency 
employing  the  individual  and 
authorizing  his  or  her  current  pay. 

(1)  "Payroll  office"  means  the 
Departmental  or  other  office  providing 
payroll  services  to  the  employee. 

(m)  "Secretary"  means  the  Secretary 
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iZZJi    Pay tutol«ct to oftMt 

(a)  An  offset  from  an  employee's  pay 
may  not  exceed  15  percent  of  the 
employee's  disposable  pay.  unless  the 
employee  agrees  In  writing  to  a  larger 
offset  amount. 

(b)  An  offset  from  pay  shall  be  made 
at  the  officially  established  pay 
intervals  from  the  employee's  current 
pay  account. 

(c)  If  an  employee  retires,  resigns,  or 
is  discharged,  or  if  his  or  her 
employment  period  or  period  of  active 
duty  otherwise  ends,  an  offset  may  be 
made  from  subsequent  payment  on  any 
amount  due  to  the  individual  from  the 
Federal  Government. 

§  22.4    Dtfiwlmtlon  of  indobtodiMM. 

In  determining  that  an  employee  is 
indebted,  the  Secretary  will  review  the 
debt  to  make  sure  that  it  is  valid  and 
past  due. 

922.5    NoUco  roqulrtmonts  b«f or*  offaoL 

Except  as  provided  in  S  22.1. 
deductions  will  not  be  made  unless  the 
Secretary  provides  the  employee  with  a 
minimum  of  30  calendar  days  written 
notice.  This  Notice  of  Intent  to  offset  an 
employee's  salary  (Notice  of  Intent)  will 
state: 

(a)  That  the  Secretary  has  reviewed 
the  records  relating  to  the  claim  and  has 
determined  that  a  debt  is  owed,  the 
amount  of  the  debt,  and  the  facts  giving 
rise  to  the  debt; 

(b)  The  Secretary's  intention  to  collect 
the  debt  by  means  of  deduction  from  the 
employee's  current  disposal  pay  account 
until  the  debt  and  all  accumulated 
interest  are  paid  in  full; 

(c)  The  amount,  frequency, 
approximate  beginning  date,  and 
duration  of  the  intended  deductions; 

(d)  An  explanation  of  the 
Department's  requirements  concerning 
interest,  penalties  and  administrative 
costs  unless  such  payments  are  excused 
in  accordance  with  §S  22.9  an  22.15; 

(e)  The  employee's  right  to  inspect 
and  to  request  and  receive  a  copy  of 
Department  records  relating  to  the  debt; 

(f)  The  right  to  a  hearing  conducted  by 
an  administrative  law  judge  of  the 
Department  or  a  hearing  official,  not 
under  the  control  of  the  Secretary,  on 


the  Secretary's  determination  of  the 
debt,  the  amount  of  the  debt,  or  the 
repayment  schedule  (i.e..  the  percentage 
of  disposable  pay  to  be  deducted  each 
pay  period),  so  long  as  a  petition  is  filed 
by  the  employee  as  prescribed  by  the 
Secretary. 

(g)  The  method  and  time  period  for 
requesting  a  hearing; 

(h)  That  the  timely  filing  of  a  petition 
for  hearing  will  stay  the  collection 
proceedings;  (§  22.6); 

(i)  That  a  final  decision  on  the  hearing 
will  be  issued  at  the  earliest  practical 
date,  but  not  later  than  60  days  after  the 
filing  of  the  petition  requesting  the 
hearing,  unless  the  employee  requests 
and  the  hearing  official  grants  a  delay  in 
the  proceedings; 

(j)  Any  other  rights  and  remedies 
available  to  the  employee  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made;  and 

(k)  That  any  knowingly  false  or 
frivolous  statements,  representations,  or 
evidence  may  subject  the  employee  to: 

(1)  Disciplinary  procedures 
appropriate  under  5  U.S.C.  7501  et  seq..  5 
CFR  Part  75Z  or  any  other  applicable 
statutes  or  regulations; 

(2)  Penalties  under  the  False  Claims 
Act.  31  U.S.C.  3729-3731,  or  any  other 
applicable  statutory  authority;  or 

(3)  Criminal  penalties  under  18  U.S.C 
286,  287, 1001,  and  1002  or  any  other 
applicable  statutory  authority. 

(I)  Unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 

§22.6    Roquet fofti— ling    prshoaring 
«ubm>nton(sy. 

(a)  An  employee  must  file  a  petition 
for  a  hearing  in  accordance  with  the 
instructions  in  the  Notice  of  Intent  This 
petition  must  be  filed  by  the  time  stated 
in  the  notice  described  in  S  22.5  if  an 
employee  wants  a  hearing  concerning: 

(1)  "The  existence  or  amount  of  the 
debt;  or 

(2)  The  Secretary's  proposed  offset 
schedule. 

(b)  If  the  employee  files  his  or  her 
required  submissions  within  5  days  after 
the  deadline  date  established  under 

S  22.5  and  the  hearing  official  finds  that 
the  employee  has  shown  good  cause  for 
failure  to  comply  with  the  deadline  date, 
the  hearing  official  may  find  that  an 
employee  has  not  waived  his  or  her  right 
to  a  hearing. 
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§  22.7    Hoaring  procadures. 

(a)  The  hearing  will  be  presided  over 
by  either: 

(1)  A  Department  administrative  law 
judge;  or 

(2)  A  hearing  official  not  under  the 
control  of  the  Secretary. 

(b)  The  hearing  shall  conform  to 
§  102.3(c)  of  the  Federal  Claims 
Collection  Standards  (4  CFR  102.3(c)). 

(c)(1)  If  the  Secretary's  determination 
regardmg  the  existence  or  amount  of  the 
debt  is  contested,  the  burden  is  on  the 
employee  to  demonstrate  that  the 
Secretary's  determination  was 
erroneous. 

(2)  If  the  hearing  official  finds  the 
Secretary's  determination  of  the  amount 
of  the  debt  was  erroneous,  the  hearing 
official  shall  indicate  the  amount  owed 
by  the  employee,  if  any. 

(d)(1)  If  the  Secretary's  offset  schedule 
is  contested,  the  burden  is  on  the 
employee  to  demonstrate  that  the 
payments  called  for  under  the 
Secretary's  schedule  will  produce  an 
extreme  financial  hardhship  for  the 
employee  under  §  22.9. 

(2)  If  the  hearing  official  finds  that  the 
payments  called  for  under  the 
Secretary's  offset  schedule  will  produce 
an  extreme  financial  hardship  for  the 
employee,  the  hearing  official  shall 
establish  an  offset  schedule  that  will 
result  in  the  repayment  of  the  debt  in  the 
shortest  period  of  time  without 
procuring  an  extreme  financial  hardship 
for  the  employee. 

§22.8    Wrtttan  doctaion  following  a 
hearing. 

(a)  The  hearing  official  shall  issue  to 
the  Secretary  and  the  employee  a 
written  opinion  stating  his  or  her 
decision,  with  a  rationale  supporting 
that  decision,  as  soon  as  practicable 
after  the  hearing,  but  not  later  than  60 
days  after  the  employee  files  the  petition 
requesting  the  hearing  as  provided  in 

§  22.5(i). 

(b)  The  written  decision  following  a 
hearing  will  include: 

(1)  A  statement  of  the  facts  presented 
to  support  the  nature  and  origin  of  the 
alleged  debt; 

(2)  The  hearing  official's  analysis, 
findings,  and  conclusions,  in  light  of  the 
hearing,  concerning  the  employee's  or 
the  Department's  grounds; 

(3)  liie  amount  and  validity  of  the 
alleged  debt;  and 

(4)  The  repayment  schedule  if 
applicable. 

(c)  In  determining  whether  the 
Secretary's  determination  of  the 
existence  or  amount  of  the  employee's 
debt  was  erroneous,  the  hearing  official 
is  governed  by  the  relevant  Federal 
statutes  and  regulations  authorizing  and 


implementing  the  programs  giving  rise  to 
the  debt,  and  by  State  law,  if  relevant. 

§  22.9    Standards  for  detennlning  extreme 
financial  hardship. 

(a)(1)  An  offset  produces  an  extreme 
financial  hardship  for  an  employee  if  the 
offset  prevents  the  employee  from 
meeting  the  costs  necessarily  incurred 
for  essential  subsistence  expenses  of  the 
employee  and  his  or  her  spouse  and 
dependents. 

(2)  Ordinarily,  essential  subsistence 
expenses  include  only  costs  incurred  for 
food,  housing,  clothing,  transportation, 
and  medical  care. 

(b)  In  determining  whether  an  offset 
would  prevent  the  employee  from 
meeting  the  essential  subsistence 
expenses  described  in  paragraph  (a)  of 
this  section,  the  hearing  official  shall 
require  that  the  employee  submit  a 
detailed  financial  statement  showing 
assets,  liabilities,  income  and  expenses. 

§  22.10    Review  of  departmental  recorda 
related  to  the  debt 

(a)  Notification  by  employee.  An 
employee  who  intends  to  inspect  or 
copy  Departmental  records  related  to 
the  debt  must  make  arrangements  in 
conformance  with  the  instructions  in  the 
Notice  of  Intent. 

(b)  Secretary's  response.  In  response 
to  a  timely  request  submitted  by  the 
debtor,  as  described  in  paragraph  (a)  of 
this  section,  the  Secretary  will  notify  the 
employee  of  the  location  and  time  when 
the  employee  may  inspect  and  copy 
Department  records  related  to  the  debt. 

S  22. 1 1    Coordinating  offset  with  another 
Federal  agency. 

(a)  When  Commerce  is  owed  the  debt. 
When  the  Department  is  owed  a  debt  by 
an  employee  of  another  agency,  the 
Department  will  submit  a  written 
request  to  the  paying  agency  to  begin 
salary  offset.  This  request  will  include 
certification  as  to  the  debt  (including  the 
amount  and  basis  of  the  debt  and  the 
due  date  of  the  payment)  and  that  the 
Department  has  complied  with  these 
regulations. 

(b)  When  another  agency  is  owed  the 
debt.  The  Department  will  use  salary 
offset  against  one  of  its  employees  who 
is  indebted  to  another  agency  if 
requested  to  do  so  by  that  agency.  Such 
a  request  must  be  accompanied  by  a 
certification  by  the  requesting  agency 
that  the  person  owes  the  debt  (including 
the  amount)  and  that  the  procedural 
requirements  of  5  U.S.C.  5514  and  5  CFR 
Part  550,  Subpart  K,  have  been  met. 

Requests  by  another  Federal 
Department  or  agency  for  Department 
cooperation  in  offsetting  the  salary  of 
one  of  its  employees  must  be  directed  to 
the  Director  for  Personnel  and  Civil 


Rights,  Room  5001.  U.S.  Department  of 
Commerce,  Herbert  C.  Hoover  Building. 
14th  and  Constitution  Ave..  NW.. 
Washington,  DC  20230 

§22.12    Procedures  for  salary  offset— 
wtien  deductions  may  t)egin. 

(a)  Deductions  to  liquidate  an 
employee's  debt  will  be  by  the  method 
and  in  the  amount  stated  in  the 
Secretary's  Notice  of  Intent  to  collect 
from  the  employee's  current  pay. 

(b)  If  the  employee  filed  a  timely 
petition  for  hearing,  deductions  will 
begin  after  the  hearing  official  has 
provided  the  employee  with  a  hearing, 
and  the  final  written  decision  is  in  favor 
of  the  Secretary. 

(c)  If  an  employee  retires  or  resigns 
before  collection  of  the  amount  of  the 
indebtedness  is  completed,  the 
remaining  indebtedness  will  be 
collected  according  to  the  procedures  for 
administrative  offset  (15  CFR  21). 

§  22.13    Procedures  for  salary  offset- 
types  of  collection. 

A  debt  will  be  collected  in  a  lump-sum 
or  in  installments.  Collection  will  be  by 
lump-sum  collections  unless  the  amount 
of  the  debt  exceeds  15  percent  of 
disposable  pay.  In  these  cases, 
deduction  will  be  by  installments. 

§  22.14    Procedures  for  salary  offset- 
methods  of  collection. 

(a)  General.  A  debt  will  be  collected 
by  deductions  at  officially  established 
pay  intervals  from  an  employee's 
current  pay  account,  unless  the 
employee  and  the  Secretary  agree  to 
alternative  arrangements  for  repayment. 

(b)  Installment  deductions. 
Installment  deductions  will  be  made 
over  a  period  not  greater  than  the 
anticipated  period  of  employment.  The 
size  and  frequency  of  installment 
deductions  will  bear  a  reasonable 
relation  to  the  size  of  the  debt  and  the 
employee's  ability  to  pay.  However,  the 
amount  deducted  for  any  period  will 
not  exceed  15  percent  of  the  disposable 
pay  from  which  the  deduction  is  made; 
unless  the  employee  has  agreed  in 
writing  to  the  deduction  of  a  greater 
amount.  If  possible,  the  installment 
payment  will  be  sufficient  in  size  and 
frequency  to  liquidate  the  debt  in  three 
years.  Installment  payments  of  less  than 
$25  per  pay  period  or  $50  a  month  will 
be  accepted  only  in  the  most  unusual 
circumstances. 

(c)  Sources  of  deductions.  The 
Department  will  make  deductions  from 
the  employee's  pay. 


23244 


Federal  Register  /  Vol.  51.  No.  123  /  Thursday.  June  26.  1986  /  Proposed  Rules 


§22.15 

IiiiiiuiMhwoH 

SQRNfliStfMRfe  ( 

These  charges  will  be  made  on 
installment  payments  in  accordance 
with  ttie  Office  of  Personnel 
Management  regolations  (5  OTt  550.1104 
(n)]  and  the  requiremeBts  contained  in 
the  FCCS  (4  CFR  1002.131. 

§22.16    Non-waiver  of  rights. 

So  long  as  there  are  no  statutory  or 
contractual  provisions  to  the  contrary, 
no  employee  involuntary  payment  (of  all 
or  a  portion  of  a  debt)  collected  under 
these  regulations  will  be  interpreted  as  a 
warvcr  of  any  rights  that  the  emplojree 
may  have  under  5  U.S.C.  5514  and  these 
implementing  regulations. 

§  22.17    Refunds. 

The  Department  will  refund  promptly 
to  the  appropriate  individual  amounts 
offset  under  these  regulations  when: 

(a]  A  debt  is  waived  or  otherwise 
found  not  owing  the  United  States 
(unless  expressly  prohibited  by  statute 
or  regulation);  or. 

(b)  The  Department  is  directed  by  an 
administrative  or  judicial  order  to 
refund  amounts  deducted  from  the 
employee's  current  pay. 

Dated:  |une  23. 19aS. 
Sonya  G.  Stewart, 

Director.  Office  of  Finance  and  Federal 

Assistance. 

(FR  Doc.  86-14485  Filed  6-25-«6;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMSSION 

17  CFR  Part  270 
[IC-151S5;  S7-14-S6] 

Proposed  Amendment  to  Investment 
Company  Act  Recordkeeping  Rule 

agency:  Securities  and  Exchange 

Commission. 

action:  Proposed  amendment  to 

Investment  Company  Act 

Recordkeeping  Rule.        

summary:  The  Commission  is  publishing 
for  comment  a  proposed  amendment  to 
the  recordkeeping  rule  under  the 
Investment  Company  Act  of  1940  to 
permit  registered  investment  companies 
to  preserve  required  records  on 
magnetic  tape,  disk,  or  other  computer 
storage  medium.  By  enlarging  the  range 
of  acceptable  storage  media,  the 
amendment  would  create  more 
flexibility  for  investment  companies  in 
their  recordkeeping.  The  amendment 
also  would  result  in  savings  of  time  and 


cost  to  registered  investment  companies 
and  Commission  examiners. 
DATC  Comments  must  be  received  on  or 
before  August  22. 1986. 
AOOHfas:  Comments  abooled  be  sent  in 
triplicate  to  Shirley  E.  Hath*.  Acting 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  ^4W.. 
Wasingtoo,  DC  205^  Comment  letter 
should  refer  to  File  Na  S7-14-86.  All 
comments  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW..  Washigbton.  DC 
20549. 

FOR  FURTMBI  mFONMATION  CONTACT:  R. 
Michael  Parker,  Senior  Compliance 
Examiner.  (202)  272-2025.  or  Jay  Gould. 
Attorney.  (202)  272-2107,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  Section 
31(a)  of  die  Investment  Company  Act  of 
1940  (the  '1940  Act")  (15  U.S.C.  80a-l  et 
sag.]  gives  the  Commission  authority,  by 
rulemaking  and  regulations,  to  prescribe 
the  books  and  records  which  an 
investment  company,  and  its  investment 
adviser,  depositor,  and  principal 
underwriter  must  maintain.  Rule  31a-l 
[17  CFR  270.31a-l]  under  die  1940  Act 
specifies  what  sorts  of  records  must  be 
kept.  Rule  31a-2  [17  CFR  270.31  a-2) 
under  the  1940  Act  generally  specifies 
where  and  for  how  long  these  records 
must  be  kept.*  Paragraph  (f)  of  Rule 
31  a-2  specifies  in  what  format  records 
may  be  kept.* 

In  1985.  the  Commission  amended  the 
recordkeeping  rule  for  investment 
advisers.  Rule  204-2  [17  CFR  275.204-2]. 
under  the  Investment  Advisers  Act  of 
1940  [15 U.S.C  80b-l  et seq]  to  permit 
investment  advisers,  among  other 
things,  to  store  certain  records  on 
computer  tape  or  disk  or  other  computer 
storage  medium,  provided  certain 
conditions  are  met.'  Rule  204-2  limits 
the  types  of  records  which  can  be  stored 
in  computer  systems  to  those  which 
exist  in  original  form  in  a  computer 
storage  medium. 

The  Commission  now  proposes  to 
amend  Rule  31a-2(f)  under  the  1940  Act 
to  permit  the  records  of  investment 
companies,  required  to  be  preserved 
pursuant  to  Rules  31a-l  and  31  a-2,  to  be 


'Generally,  record*  miut  be  maintained  for  at 
least  iix  yean  after  tiw  end  of  the  fiacal  year  in 
whidi  the  lait  entry  i*  made. 

•Under  Rule  31a-2(f).  record*  required  to  be 
maintained  and  preserved  pursuant  to  Rule  31a-l 
and  Rule  31a-2  may  be  immediately  produced  or 
reproduced  on  photographic  film  and  can  be 
maintained  or  preserved  for  the  required  time  in 
that  form. 

'Investment  Advisers  Act  ReL  No.  952  (January 
11.  leeS)  {50  FR  2S42  (January  17. 1985)). 


stored  in  a  computer  storage  medium. 
The  proposed  amendment  would  be 
consistent  with  Advisers  Act  Rule  204-2 
in  that  only  tfiose  records  whidi  exist  in 
original  form  in  a  computer  storage 
medium  may  be  stored  in  computer 
systems.  Moreover,  the  amendment 
would,  like  its  Advisers  Act  counterpart, 
require  that  records  stored  on  a 
computer  storage  medium  be  capable  of 
immediate  access  and  retrieval,  that 
printouts  of  the  records  or  copies  of  the 
computer  tape  or  disk  be  immediately 
available  to  Commission  examiners, 
that  one  other  copy  of  the  computer 
storage  medium  be  stored  separately 
from  the  original,  and  that  procedures  be 
used  for  maintenance  and  preservation 
of,  and  access  to.  records  so  as  to 
reasonably  safeguard  them  from  loss, 
alteration,  or  destruction. 

Cost/Benefit  of  Proposal 

The  Commission  requests  comment  on 
the  specific  costs  and  benefits  that 
investment  companies  and  their  agents 
perceive  will  result  from  this  proposal. 
The  Commission  believes  that  due  to  die 
permissive  nature  of  the  proposed 
amendment,  no  additional  long-term 
costs  will  be  incurred  by  investment 
companies  or  their  agents  if  the  proposal 
is  adopted.  It  is  |)ossible  that  some 
investment  companies  may  incur  short- 
term  costs  if ,  as  a  result  of  the  rule 
change,  they  determine  to  convert  to  a 
computer  storage  medium.  It  is  expected 
that  investment  companies  would  use  a 
computer  storage  medium  only  if  the 
long-term  benefits  make  such  costs 
economically  feauble. 

The  Commission  expects  that  the 
proposed  amendment  would  provide  an 
overall  benefit  for  both  investment 
companies  and  Commission  examiners. 
Generally,  it  is  easier  to  store  and 
access  computer  records  than  microfilm 
or  hardcopy  records.  Many  investment 
companies  already  make  extensive  use 
of  computers  in  their  business  activities. 
The  Commission  estimates  that  a 
significant  cost  associated  with 
compliance  with  recordkeeping 
requirements  consists  of  storage 
expenses.  Because  records  created  by 
computer  must  now  be  stored  in 
microfilm  or  hardcopy,  the  amendment 
to  Rule  31a-2  would  substantially 
eliminate  the  storage  expense  for  those 
records  which  exist  in  original  form  in 
computer  medium.  Because  Commission 
examiners  have  begun  using  portable 
computers,  the  Commission  would  also 
benefit  from  the  proposal.  Examiners 
would  be  able  to  download  records 
stored  on  magnetic  tape  or  disk  directly 
onto  their  personal  computers  and 
reproduce  needed  records.  This  would 
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reduce  the  time  necessary  to  conduct  an 
investment  company  examination, 
thereby  increasing  examiner 
productivity,  while  reducing  disruption 
to  the  investment  company. 

Summary  of  Regulatory  Flexibility  Act 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  FlexibiHty  Act 
Analysis  in  accordance  with  5  U.S.C. 
603  regarding  the  proposed  amendment 
to  Rule  31a-2.  The  analysis  considers 
the  impact  that  allowing  investment 
companies  to  maintain  required  records 
on  magnetic  tape  or  disk  or  other 
computer  storage  medium  for  the 
required  period  of  time  would  have  on 
small  investment  companies.  The 
Analysis  notes  that  the  proposed 
amendment,  if  adopted,  would  result  in 
cost  savings  by  eliminating  the  need  for 
investment  companies  to  make  and 
store  either  hard  copy  or  photographic 
film  copy  of  information  which  is 
already  in  a  computer  storage  medium. 
However,  the  Analysis  states  that  it  is 
not  possible  to  estimate  the  significance 
of  the  economic  impact  on  small 
investment  companies,  in  part  because  it 
is  not  possible  to  estimate  the  extent  to 
which  investment  companies  will 
choose  to  preserve  required  records  on 
computer  storage  medium  rather  than  in 
hard  copy  or  on  photographic  film.  A 
copy  of  the  Initial  Regulatory  Flexibility 
Act  Analysis  may  be  obtained  by 
contacting  R.  Michael  Parker,  Division 
of  Investment  Management.  450  Fifth 
Street,  NW..  Washington.  DC  20549. 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposal 

Tide  17,  Chapter  II  of  die  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read  in  part  as  follows: 

Authority:  Sees.  3a  40,  54,  Stat.  641, 842;  (15 
U.S.C.  80a-37  '  '  '  i  270.31a-2  also  issued 
under  IS  U.SX1  80ft-31(a)). 

2.  Section  270.31a-2  is  amended  by 
revising  paragraph  (f)(1).  redesignating 
(f)(2)  as  (f)(3).  and  adding  (f)(2)  as 
follows: 


§270.31a-2    Records  to  be  preserved  by 
registered  Investment  companies,  certain 
maiority-owned  sulMldiartes  tttereof,  and 
other  person*  tiaving  transactions  wittt 
registered  investment  companies. 


of,  the  investment  company  solely  on 
electronic  media  or  by  electronic  data 
transmission. 


{f)(l)  The  records  required  to  be 
maintained  and  preserved  under 
paragraphs  (a)  through  (d)  of  §  270.31a-l 
and  paragraphs  (a)  through  (c)  of 
§  270.31a-2  may  be  immediately 
produced  or  reproduced  on  photographic 
film  or.  as  provided  in  paragraph  (f)(2)  of 
this  section,  on  magnetic  tape,  disk,  or 
other  computer  storage  medium,  and  be 
maintained  and  preserved  for  the 
required  time  in  that  form.  If  such 
records  are  produced  or  reproduced  by 
photographic  film  or  computer  storage 
medium  by,  or  on  behalf  of,  an 
investment  company,  such  investment 
company  shall: 

(i)  Arrange  the  records  and  index  and 
file  the  films  or  computer  storage 
medium  in  such  a  manner  as  to  permit 
the  immediate  access  and  retrieval  of 
any  particular  record; 

(ii)  Be  ready  at  all  times  to  provide, 
and  immediately  provide,  any  facsimile 
enlargement  of  film  or  computer  printout 
or  copies  of  the  computer  storage 
medium  which  the  Commission,  by  its 
examiners  or  other  representatives,  or 
the  directors  of  such  investment 
company  may  request; 

(iii)  Store  separately  from  the  original 
one  other  copy  of  the  photographic  film 
or  computer  storage  medium  for  the  time 
required; 

(iv)  With  respect  to  records  stored  on 
computer  storage  medium,  maintain 
procedures  for  maintenance  and 
preservation  of.  and  access  to,  records 
so  as  to  reasonably  safeguard  records 
from  loss,  alteration,  or  destruction;  and 

(v)  With  respect  to  records  stored  on 
photographic  film,  at  all  times  have 
available  for  examination  of  its  records 
by  the  Commission,  pursuant  to  section 
31  of  the  Investment  Company  Act  of 
1940  or  by  the  directors  of  such 
investment  company,  facilities  for 
immediate,  easily  readable  projection  of 
the  photographic  film  and  for  producing 
easily  readable  facsimile  enlargements. 

(f)(2)  Under  paragraph  (f)(1)  of  diis 
section,  an  investment  company  may 
maintain  and  preserve  on  computer  tape 
or  disk  or  other  computer  storage 
medium  records  which,  in  the  ordinary 
course  of  the  investment  company's 
business,  are  created  by,  or  on  behalf  of. 
the  investment  company  on  electronic 
media  or  are  received  by.  or  on  behalf 


By  the  Commission. 
Shirley  E.  HoUis, 

Acting  Secretary. 
June  19, 1986. 

[FR  Doc.  86-14443  Filed  6-25-86:  6:45  am) 

BIUJNO  CODE  M10-01-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Reopening  and  Extension  of  Public 
Comment  Period  on  Proposed 
Amendments  to  ttie  Ohio  Permanent 
Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Reopening  and  extension  of 

public  comment  period. 

summary:  By  letter  dated  November  6, 
1984.  Ohio  submitted  a  program 
amendment  consisting  of  a  revision  to 
Ohio  Administrative  Code  rule  1501.13- 
14-03  concerning  civil  penalties  and 
alternative  enforcement.  OSMRE 
published  a  notice  in  the  Federal 
Register  on  December  12, 1984, 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(49  CFR  48324). 

Following  a  review  of  the  Ohio 
amendment,  OSMRE  notified  the  Stale 
on  March  11, 1985,  of  its  concerns  about 
the  amendment  relating  to  alternative 
enforcement.  On  June  21, 1985,  the  State 
responded  by  submitting  a  policy 
statement  addressing  the 
implementation  of  alternative 
enforcement  measures. 

OSMRE  reopened  and  extended  the 
public  comment  period  on  July  19, 1985, 
for  15  days  (50  FR  29438). 

Additional  review  of  Ohio's 
amendment  and  policy  statement 
resulted  in  a  second  letter  to  the  State 
dated  September  25, 1985,  identifying 
concerns  and  seeking  clarification.  The 
State  responded  on  December  19, 1985. 
with  a  letter  clarifying  its  policy 
statement.  OSMRE  reopened  and 
extended  the  comment  period  on  this 
new  information  on  February  3. 1986,  for 
15  days  (51  FR  4188).  At  the  close  of  the 
public  comment  period,  the  State 
informed  OSMRE  that  it  was  drafting 
the  proposed  amendment  and  would 
submit  it  to  OSMRE  when  it  was 
completed. 
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By  letter  dated  Uay  la  1088.  Ohio 
submitted  a  revised  amendment  to 
OSMRE.  Accordingly.  OSKffiE  is 
reopening  and  extending  the  comment 
period  on  Ohio's  November  6^  1984 
amendment  as  reproposed  by  the  State 
on  May  19, 1988.  This  action  is  being 
taken  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  reproposed  amendment 
date:  Written  comments,  data  or  other 
relevant  information  relating  to  this 
rulemaking  not  received  on  or  before 
4.-00  p.m.  July  11. 1986  will  not 
necessarily  be  considered  in  the 
Director's  decision  to  approve  or 
disapprove  the  amendment. 
Aoomssss:  Written  oosnmaits  should 
be  mailed  or  hand  dedvered  to:  Ms. 
Nina  Rose  Hatfield.  Director.  Cofaimbus 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Room 
202,  2242  South  Hamilton  Road. 
Columbus,  Ohio  43227.  Telephone:  (614) 
866-0578. 

Copies  of  the  Ohio  program,  the 
proposed  modification  to  the  program, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  pubUc  review  at  the  OSMRE  Field 
Office  listed  above  and  at  tiie  OSMRE 
Headquarters  Office  of  the  State 
regulatory  authority  listed  below  during 
normal  business  hoars  Monday  through 
Friday,  excluding  holidays.  Each 
requestor  may  receive,  free  of  diarge. 
one  single  copy  of  Ae  amendment  by 

contacting  the  OSMRE  Columbus  Field 

Office  listed  above. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Adminstrative 
Record,  100  "L"  Street,  NW.. 
Washington,  DC  20240 

Ohio  Division  of  Reclamation.  Building 
B,  Fountain  Square,  Columbus,  Ohio 
43224 

FON  FURTHCR  INFOiniATION  CONTACT: 

Ms.  Nina  Rose  Hatfield,  Director. 

Columbus  Field  Office.  Office  of  Surface 

Mining  Reclamation  and  Enforcement, 

Room  202.  2242  Sooth  Hamilton  Road. 

Columbus,  Ohio  43227.  Telephone:  (814] 

886-0578. 

SUPPLaKNT AflV  mpomiATiowi 

I.  Background 

The  Ohio  program  was  conditionally 
approved  effective  Augsut  16. 1982,  by 
notice  published  in  the  August  10, 1982 
Federal  Reglstar  (47  FR  34688). 
Information  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  Ohio  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program  can  be  found  in  the  August  10. 


1982  Fmimni  Kiigbtw.  Subsequent 
actions  oonoeraing  die  Ohio  program 
amentfanents  and  conditions  of  approval 
can  be  found  at  30  CFR  935.11  and 
935.15. 

n.  Proposed  Amendment 

By  letter  dated  November  6. 1984  Ohio 
submitted  a  proposed  program 
amendment  consisting  of  a  revision  to 
rule  1501:13-14-03  concerning  civil 
penalties,  setting  a  30-day  cap  on 
failure-to-abate  cessation  order 
assessments  and  establishing 
assessment  conference  procedures.  The 
proposed  amendment  also  provides  for 
alternative  enforcement  actions  to  be 
taken  if  a  violation  has  not  been  abated 
withing  30  days. 

OSMRE  announced  receipt  of  the 
amendment  and  initiated  a  public 
comment  period  on  December  12, 1964 
(49  FR  48324).  The  comment  period 
closed  on  January  11, 1985. 

During  review  of  the  amendment, 
OSMRE  identified  one  concern.  The 
proposed  amendment  did  not  specify 
how  alternative  enforcement  measures 
will  be  implemented  at  the  end  of  the  30- 
day  abatement  period  to  ensure  that 
violations  vrill  be  corrected.  OSMRE 
notified  Ohio  abont  this  concern  by 
letter  dated  March  11. 1985.  On  June  21, 
1985,  Ohio  responded  by  providmg  a 
policy  statement  on  the  imi^ementation 
of  aiteniative  enforcement  measures. 

OSMRE  announced  receipt  of  the 
policy  statement  and  initiated  a  public 
comment  period  on  July  19, 1985  (50  FR 
29438).  The  comment  period  dosed  on 
August  5, 1985. 

OSMRFs  review  of  Ohio's  policy 
statement  identified  additional 
concerns.  They  included  a  limit  on  the 
types  of  violations  for  which  alternative 
enforcement  would  be  considered, 
clarification  of  the  public  interests 
which  may  obviate  the  need  for  civil 
action,  lack  of  documentation  as  to 
alternative  enforcemoit  acbons  taken. 
Ohio  was  notified  of  these  concerns  in  a 
letter  dated  September  25. 1985.  On 
December  19. 1985.  Ohio  responded  with 
a  letter  providing  the  clarification 
OSMRE  had  requested. 

OSMRE  announced  receipt  of  the 
amendment  and  subsequent  material 
and  initiated  a  public  comment  period 
on  February  3. 1986  (51  FR  4188).  The 
comment  period  closed  on  February  18. 
1986.  Following  the  close  of  the 
comment  period,  Ohio  informed  OSMRE 
that  it  was  rewriting  the  proposed 
amendment  and  would  submit  it  to 
OSMRE  when  it  was  completed. 

By  letter  dated  May  19. 1986,  Ohio 
submitted  the  redrafted  amendment. 
The  full  text  of  the  proposed  amendment 
is  available  for  review  at  the  locations 


listed  above  imder  "ADOnesSES." 
OSMRE  is  now  seeking  comment  on  the 
November  6. 1984  amendment  as 
reproposed  on  May  19. 1988.  If  the 
Director  determines  that  the  proposed 
amendment  is  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations,  the  amendment  will 
be  approved  and  become  part  of  the 
approved  permanent  program. 

list  of  Subjacts  in  98  CFK  Put  tSS 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  Jine  23. 19aa 
Arthur  W.  Abbs. 

Acting  Assistant  Director,  Program 
Operations. 
(FR  Doc.  86-14466  Filed  6-25-86;  8:45  am] 


ENVmONIIENTAL  PROTECTKNI 
AGENCY 

40  CFR  Part  52 

[A-5-FRL-3038-5] 

Approval  and  Pronudgatlon  of 
Imptemantation  Plana;  imnoia 

AOBMCr.  \JJS.  Environmental  Protection 

Agoicy  (USEPA). 

ACnoic  Proposed  rulemaking. 

summary:  USEPA  proposes  to  approve 
a  revision  to  the  Illinois  State 
Implementation  Plan  (SIP)  for  ozone. 
The  revision,  if  finally  approved,  would 
provide  an  extended  compliance 
schedule  for  National  Can  Corporation's 
(National  Can)  Rockford  facility  which 
is  located  in  Rockford,  Illinois.  This  SIP 
revision  would  allow  National  Can 
additional  time  to  reformulate  the 
coatings  used  in  manufacturing  cans  for 
the  general  line  can  market.  This  action 
is  taken  in  response  to  a  May  6, 1985. 
request  from  the  State  of  Illinois. 
date:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  July  28. 1988. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 
886-6031,  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604 
Illinois  Environmental  Protection 
Agency,  Division  of  Air  Pollution 
Control,  2200  Churchill  Road, 
Springfield,  Illinois  62706 
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Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 
FOR  FURTHER  MFORMATIOM  CONTACT: 
Uylaine  E.  McMahan,  (312)  886-6031. 
SUPPt.£MENTARY  INFORMATION:  On  May 
6. 1985.  the  Ilhnois  Environmental 
Protection  Agency  (lEPA)  submitted  a 
proposed  revision  to  its  ozone  SIP  for 
National  Can's  Rockford  facility  located 
in  Rockford,  Illinois.  This  SIP  revisi(m  is 
in  the  form  of  an  April  1, 1982,  Opinion 
and  Order  of  the  Illinois  Pollution 
Control  Board  (IPCB),  PCB  81-189.  and  a 
January  24, 1985,  Opinion  and  Order  of 
the  IPCB,  PCB  84-108.  These  Orders 
grant  National  Can  a  variance  from  the 
existing  SIP  requirements  from 
December  31. 1962,  until  December  31, 
1983,  and  from  December  31, 1983,  until 
December  31, 1985,  respectively. 

Under  the  existing  federally  approved 
SIP,  Illinois  Can  Coating  limitations  are: 

(i)  Sheet  basecoat  and  overvamish — 
2.8  lbs/gal. 

(ii)  Exterior  base  coat  and 
overvamish — 2.8  lbs/gal. 

(iii)  Interior  body  spray  coat — 4.2  lbs/ 
gal. 

(iv)  Exterior  end  coat^-4.2  lbs/gal. 

(v)  Side  seam  spray  coat — 5.5  lbs/gal. 

(vi)  End  sealing  compound  coat — 3.7 
lbs /gal. 

National's  can  coating  lines  are 
subject  to  the  above  emission 
limitations,  which  are  contained  in  Rule 
205(n)(l)(B)  of  Chapter  2:  Air  Pollution. 
of  the  Illinois  Pollution  Control  Board 
Rules  and  Regulations.  Final  compliance 
with  these  emission  limitations  on  a 
line-by-line  basis,  was  required  by 
December  31, 1982.  National's  Rockford 
facility  is  currently  emitting  at  higher 
levels  consistent  with  the  State 
variances.  This  SIP  revision  will  not 
produce  any  increase  in  emissions. 
National  has  failed  to  achieve 
compliance  with  the  interior  body  spray 
coat  final  emission  limit 

USEPA's  policy  on  approving 
compliance  date  extensions  for 
controlling  VOC  emissions  from  certain 
can  manufacturing  processes  was 
published  in  the  March  10, 1982.  Federal 
Register  (47  FR  10293).  The  policy  states 
that  USEPA  will  approve  compliance 
date  extensions  for  control  of  VOC 
emissions  from  can  coating  operatioru 
in  those  cases  where  the  extension  will 
facilitate  the  expeditious  conversion  to 
low  solvent  technology.  These 
extensions  may  be  granted  for  a  period 
up  to  December  31, 1965,  where  an 


expeditious,  legally  enforceable 
compliance  program  has  been 
developed.  In  addition,  an  approvable 
compliance  date  extension  must  be 
consistent  with  the  reasonable  further 
progress  (RFP)  requirements  of  the 
Clean  Air  Act  and  must  not  prevent  the 
area  from  attaining  the  ozone  national 
ambient  air  quality  standard  by  the 
area's  attainment  date. 

National  Can  is  located  in  Winnebago 
County  which  is  an  attainment  area  for 
ozone. 

USEPA  believes  that  this  SIP  revision 
provides  for  an  expeditious,  legally 
enforceable  compliance  program  to 
convert  to  low  solvent  coatings  which  is 
in  accordance  with  the  provisions 
contained  in  USEPA's  policy  relating  to 
time  extensions  for  can  coating 
operations.  USEPA  considers  the  3-year 
extension  request  to  be  reasonable  and 
expeditious  because  of  the  difficulty 
associated  with  the  reformulation  of 
coatings  used  for  the  general  line  can 
market.  In  addition,  because  the  area 
presently  attains  the  NAAQS  for  ozone. 
the  compliance  date  extension  does  not 
jeopardize  RFP. 

It  should  be  noted  that  National  Can 
may  either  demonstrate  final 
compliance  with  the  SIP  emission 
limitations  for  each  individual  can 
coating  operation  or  it  may  use  the 
procedure  described  in  the  December  8, 
1980,  Federal  Register  (45  FR  80824), 
entitled  "Compliance  with  VOC 
Emission  Limitations  for  Can  Coating 
Operations."  This  compliance  method 
allows  the  use  of  a  daily  weighted 
average  in  conjunction  with  a  plantwide 
emission  limitation.  U^PA  issued  the 
December  8, 1960,  interpretative 
statement  to  notify  State  and  local 
agencies  that,  in  USEPA's  view.  State 
and  local  regulations  may  be  interpreted 
as  allowing  the  use  of  daily  weighted 
averages  for  approving  permits  and 
compliance  plans,  without  further 
regulatory  changes  or  the  need  for  a  SIP 
revision.  This  policy  memorandum 
allows  the  use  of  a  standardized 
equation  to  express  the  weight  of  VOC 
per  gallon  of  coating,  less  water,  in 
terms  of  weight  of  VOC  per  gallon  of 
solids  to  determine  compliance. 

It  should  further  be  noted  that  Illinois' 
test  methods  for  demonstrating 
compliance  for  surface  coating 
operations  consist  of  methods  of 
analyzing  the  solvent  content  of 
coatings,  and  are  essentially 
instantaneous.  Rule  205(nK4)  of  the 
Illinois  SIP  allows  use  of  a  daily 
weighted  average  bubble  and  is  a 
vehicle  for  implementing  the  daily 
weighted  average  can  coating  pwlicy. 
However,  on  July  11, 1985  (50  FR  28224). 
USEPA  proposed  to  disapprove  Rule 


205(n)(4)  because  the  equations  for 
determining  compliance  with  emission 
limits  are  deficient.  Therefore,  the 
method  set  forth  in  USEPA's  December 
8. 1980,  interpretative  statement  must  be 
used  by  National  Can  to  demonstrate 
compliance  with  the  SIP  emission  limits. 

If  National  Can's  reformulation 
program  fails,  it  must  begin  procedures 
for  construction  of  add-on  control 
equipment  by  the  third  quarter  of  the 
variance  period,  have  installed  add-on 
control  equipment  by  December  31, 1985. 
and  have  achieved  and  demonstrated 
final  compliance  with  the  Illinois  Ozone 
SIP  limitations  control  in  Rule 
205(n)(l)(B)  on  or  before  the  same  date. 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  Public  comments  received 
on  or  before  July  28, 1986  will  be 
considered  in  USEPA's  final  rulemaking. 
All  comments  will  be  available  for 
inspection  during  normal  business  hours 
at  the  Region  V  office  listed  at  the  front 
of  this  notice. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8700). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Execotive 
Order  12291. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  December  27, 1885. 
Valdas  V.  Adukas, 
Regional  Administrator. 
[FR  Doc  88-14460  Filed  6-25-86;  8:45  am) 


40  CFR  Part  52 

(A-7-FRL-303»-6] 

Approval  and  Prontulgation  Of  State 
Implamantatlon  Plan  for  IMaaouH 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Inadequacy  for  the 
State  bnplementation  Plan  (SIP)  for  lead 
and  call  for  revisions. 


:  In  this  document  EPA  gives 
notice  that  it  has  notified  the  Governor 
of  Missouri  that  the  SIP  is  inadequate  to 
attain  the  National  Ambient  Air  Quality 
Standards  for  lead  in  Herculaneum. 
Missouri.  The  Governor  has  been 
requested  to  revise  the  plan  and  submit 
the  revisions  within  one  year.  The 
purpose  of  this  notice  is  to  advise  the 
public  of  EPA's  action. 
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DATV:  The  Rnal  plan  revision  must  be 
submitted  to  EPA  by  June  3. 1987. 
ADOncsscS:  The  information  on  which 
this  decision  was  based  is  available 
firom  the  Environmental  Protection 
Agency,  726  Minnesota  Avenue.  Kansas 
City.  Kansas  66101. 
PON  niRTHEII  INFOmiATION  CONTACT 
Dewayne  E.  Durst  (913)  236-2893,  FTS 
757-2893. 

SUPKEMENTARY  mFORMATION:  On 
October  5, 1978,  EPA  promulgated  an 
ambient  air  quality  standard  for  lead. 
The  standard  was  set  at  a  level  of  1.5 
micrograms  per  cubic  meter,  maximum 
arithmetic  mean  averaged  over  a 
calendar  quarter.  On  the  same  date, 
regulations  were  promulgated  which 
contained  requirements  for  preparation, 
adoption,  and  submittal  of 
implementation  plans  for  lead.  On 
September  2, 1980.  Missouri  submitted  a 
SIP  which  was  designed  to  attain  the 
lead  standard  throughout  the  State.  EPA 
approved  that  plan  with  exceptions  on 
April  27. 1981  (46  FR  23412). 

The  plan  indicated  that  the  ambient 
lead  standard  was  exceeded  in 
Herculaneum  during  a  three-month 
sampling  period  in  1979.  Because  there 
was  urgency  in  completing  and 
submitting  the  lead  plan.  Missouri  used 
only  one  quarter  of  data  on  which  to 
base  the  original  plan.  The  plan 
contained  a  control  strategy  which 
required  the  St.  Joe  primary  lead  smelter 
located  in  Herculaneum  to  install 
certain  controls  which  were  calculated 
to  provide  sufficient  emission  reductions 
to  meet  the  lead  standard.  It  also 
required  the  company  to  establish  a 
monitoring  network  which  would  be 
used  to  determine  if  the  standards  were 
actually  met  after  all  of  the  controls 
were  in  place.  The  monitors  have  been 
in  place  since  1982.  The  monitors  have 
shown  that  there  are  still  violations  of 
the  lead  standard  even  though  all  the 
controls  which  were  contained  in  the 
plan  have  been  implemented  at  the  St. 
Joe  smelter.  This  indicates  that 
additional  controls  are  needed  in  order 
to  meet  the  standard. 

On  June  3, 1986,  EPA  notified 
Governor  John  Ashcroft  of  Missouri  that 
the  Missouri  SIP  for  lead  is  substantially 
inadequate.  In  order  to  cure  the 
problem,  EPA  requested  the  State  to 
revise  the  plan  as  it  pertains  to  the  area 
in  the  immediate  vicinity  of  the  St.  Joe 
lead  smelter  in  Herculaneum,  Missouri. 
This  is  the  only  portion  of  the  State 
where  EPA  has  determined  that  the 
Missouri  lead  SIP  is  substantially 
inadequate.  The  call  for  the  plan 
revision  was  issued  pursuant  to  the 
authority  of  section  110(a)(2)(H)  of  the 
Clean  Air  Act  (42  U.S.C.  7410(a)(2)(H). 


The  revision  must  meet  the  requirements 
of  section  110  of  the  Clean  Air  Act  and 
the  regulations  in  40  CFR  Part  51  issued 
pursuant  thereto  (section  110  and 
section  301  of  the  Clean  Air  Act  (U.S.C. 
7410  and  7601)). 

Dated:  June  3, 1986. 
Morris  Kay, 

Regional  Administrator. 
[FR  Doc.  86-14468  Filed  6-25-86;  8:45  am] 
MLUNQ  COOC  WaO-<0-«l 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  201-8 

Imptementatlon  and  Revision  of 
Federal  Information  Processing 
Standards  (FIPS)  and  Federal 
Telecommunications  Standards  (FED- 
STDS)  In  ttie  Federal  Information 
Resources  Management  Regulation 
(FIRMR) 

agency:  Information  Management 

Service,  GSA. 

action;  Notice  of  proposed  rulemaking. 

summary:  The  proposed  final  regulation 
updates  and  implements  FIRMR 
provisions  for  twelve  Federal 
Information  Processing  Standards  (FIPS) 
and  two  Federal  Telecommunications 
Standards  (FED-STDS)  to  provide 
associated  standard  terminology  that 
shall  be  used  as  solicitation  documents 
and  requirements  documents  as 
applicable.  The  general  terminology  of 
FIPS  PUBS  68,  69,  and  111  is  updated; 
FIPS  PUBS  109  and  112  through  119,  INT- 
FED-STD 1031,  and  FED-STD  1033  are 
inserted:  and,  FIPS  PUBS  46  and  81  are 
relocated  to  a  new  section  that  reflects 
the  National  Bureau  of  Standards' 
categorization  of  operation  standards. 
The  intended  effect  of  this  regulation  is 
to  enhance  economy  and  efficiency  in 
the  acquisition  of  automatic  data 
processing/telecommunications 
equipment  and  services. 
date:  Comments  are  due:  July  28, 1986. 
ADDRESS:  Comments  should  be 
submitted  to  the  General  Services 
Administi-ation  (KMPP).  Washington. 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  B.  Anderson,  Policy  Branch 
(KMPP),  Information  Resources 
Management  Service,  telephone  (202) 
566-0194  or  FTS.  566-0194.  The  full  text 
of  the  proposed  rule  is  available  upon 
request. 
SUPPLEMENTARY  INFORMATION:  The 

General  Services  Administi-ation  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  purposes  of  Executive 


Order  12291  of  February  17, 1981.  GSA 
decisions  are  based  on  adequate 
information  concerning  the  need  for,  and 
the  consequences  of  the  rule.  The  rule  is 
written  to  ensure  maximum  benefits  to 
Federal  agencies.  This  is  a 
Govemmentwide  management, 
acquisition:  and  use  regulations  that  will 
have  litUe  or  no  net  cost  effect  on 
society. 

List  of  Subjects  in  41  CFR  Chapter  201-8 

Computer  technology. 
Telecommunications,  Information 
resoiurces  activities,  and  Standards  for 
information  resources. 

Dated:  May  29, 1986. 
Francis  A.  McDonough, 
Deputy  Commissioner  for  Federal 
Information  Resources  Management  Service. 
(FR  Doc.  88-14502  Filed  6-25-66;  8:45  am) 
MLUNQ  CODE  6S20-2S-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  6, 8, 15, 41,  and  52 

Federal  Acquisition  Regulation  (FAR); 
Extension  of  Comment  Period  on 
Proposed  Revision  of  Acquisition  of 
Utility  Services 

AOENCIL3:  Department  of  Defense 
(DoD),  General  Services  Administratitm 
(GSA),  and  National  Aeronautics  and 
Space  Administi-ation  (NASA). 
action:  Proposed  rule  (Extension  of 
comment  period)^ 


summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  have 
approved  a  revision  to  FAR  Subpart  8.3, 
Acquisition  of  Utility  Services,  and  its 
redesignation  as  FAR  Part  41.  Utility 
Services.  The  proposed  revision  was 
published  in  the  Federal  Register  on 
May  7, 1986  (51  FR  16988).  The  original 
date  for  submission  of  comments  was 
July  7. 1986.  In  response  to  requests  from 
utility  suppliers  and  from  regulatory 
utility  commissioners,  the  Councils  have 
decided  to  extend  the  period  for  public 
comment  to  ensure  the  adequacy  of  the 
time  made  available  for  public 
consideration  of  the  proposed  rule. 
date:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  September  7, 
1986,  to  be  considered  in  the  formulation 
of  a  final  rule. 


3J8AJ1AVA  y^oo  ^Z: 
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address:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  ft  F  Sti-eeU  NW„ 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  85-10  in  all 
correspondence  related  to  this  issue. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Margaret  A.  Willis,  FAR  Secretariat, 
Telephone  (202)  523-4755. 

List  of  Subjects  in  48  CFR  Farts  6, 8, 15, 
41,  and  52 

Government  procurement. 


Dated:  June  20, 1986. 
Lawrence ).  Rizzi, 

Director,  Office  of  Federal.  Acquisition  and 

Regulatory  Policy. 

(FR  Doc.  86-14387  Piled  6-2S-86:  8:45  «m) 

WUJNQ  CODE  M20-C1.«l 


23250 


Notices 


Federal  Register 
Vol.  51,  No.  123 
Thursday.  )une  28.  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  docuntents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
pdOHc.  ^4otices  of  hearings  and 
investigations,  committee  meetirtgs,  agency 
decisions  and  ruiir^gs,  delegatiorts  of 
authority,  filing  of  petitions  and 
applications  and  agertcy  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Servica 

Big  Sandy  Salinity  Control  Plan, 
Colorado  Rivw^  Salinity  Control 
Program,  WY 

AQCNCv:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Big  Sandy  River  Salinity  USDA  Salinity 
Control  Plan  in  Sweetwater  County, 
Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Frank  S.  Dickson,  Jr.,  State 
Conservationist,  Soil  Conservation 
Service.  Room  3124, 100  East  B  Street, 
Casper,  Wyoming  82601,  telephone  307- 
261-5201. 

SUPI>l£MENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Frank  S.  Dickson,  ]r..  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  Selected  Plan  calls  for  the 
following  structures  to  be  installed  on  a 
maximum  of  15,700  acres  of  irrigated 
land  to  reduce  salinity  in  the  Colorado 
River  Basin. 

Distribution  Pipeline  and  Risers 
Motor,  Pumps,  and  Valves 


Low  Pressure  Sprinkler  Irrigation 

Systems 
Irrigation  Wasteway  System 
Voluntary  Wildlife  Habitat 

Development  and  Enhancement 

(Wetland  and  Upland) 

Actual  acreage  would  vary  depending 
on  individual  participation  in  the 
program.  Participation  would  be 
volimtary  and  implemented  through 
long-term  contracts  administered  by  the 
USDA  Agricultural  Stabilization  and 
Conservation  Service.  Technical 
assistance  for  conservation  planning, 
implementation  of  planned  practices, 
assistance  to  realize  irrigation  water 
management  objectives,  and  installation 
of  wildlife  practices  would  be  provided 
by  the  Soil  Conservation  Service.  A 
project  team  would  consist  of  soil 
conservationlists,  an  irrigation  water 
management  specialist,  engineers,  a 
biologist,  civil  engineering  technicians, 
and  soil  conservation 
technician8.Additional  irrigation  water 
management  assistance  would  be 
provided  by  the  Cooperative  Extension 
Service. 

Implementation  of  the  Selected  Plan 
will  result  in  a  reduction  of  an  estimated 
52,900  tons  of  salt  annually  entering  the 
Big  Sandy  River.  This  would  amount  to 
a  decrease  in  salinity  in  the  Green  River 
at  the  town  of  Green  River,  Wyoming,  of 
26.67  milligrans  per  liter  or  a  decrease  of 
5.49  milligrams  per  liter  at  Imperial  Dam 
on  the  lower  Colorado  River. 

The  Selected  Plan  would  also  increase 
hay  production  by  an  average  yield 
greater  than  2  tons  annually.  In  addition 
to  the  increased  yields,  irrigators  will  be 
able  to  go  to  pure  stands  of  alfalfa  and 
realize  a  higher  value  crop.  Other 
benefits  would  include:  stands  maturing 
earlier,  remaining  productive  longer,  and 
producing  a  second  cutting  yearly. 

If  all  eligible  acres  were  converted  to 
sprinkler  irrigation,  about  3,775  acres  of 
irrigation  water  induced  and 
suplemented  wetlands  (USFWS  Circ.  39. 
Types  1,  2,  3,  4,  9,  and  10)  would  be 
affected.  Reduced  water  supply  would 
occur  on  about  1,010  acres  of  wetlands, 
and  2.765  acres  of  wetlands  may  be 
eliminated.  The  majority  of  these 
wetlands  are  lower  value  Types  1,  2. 
and  9.  To  replace  wildlife  habitat  values 
foregone,  the  habitat  quality  of  about 
860  acres  of  higher  value  welands 
(Types  3,  4,  and  10)  would  be  preserved 
and  enhanced  by  pond  lining,  livestock 
exclusion,  seeding,  and  installation  of 


nesting  islands.  Various  conservation 
practices  would  be  installed  and 
implemented  that  would  also  create  and 
enhance  wildlife  habitat  (vegetation) 
around  ponds,  regulating  reservoirs, 
wasteways,  ditches,  field  edges,  and 
odd  area.  All  wildlife  habitat  (wetlands 
and  vegetation)  will  be  inventoried  in 
the  before-  and  after-plan  conditions  in 
order  to  determine  the  wildlife  habitat 
values  needed  to  replace  values 
foregone.  The  Habitat  Evaluation 
Procedures  (HEP)  developed  by  the  U.S. 
Fish  and  Wildlife  Service  will  be  used 
by  the  team  biologist  or  other  HEP 
certified  team  members  for  these 
inventories. 

Excess  water  in  the  reservoir  resulting 
from  improved  efficiencies  could  be 
released  on  a  schedule  that  would 
enhance  fish  habitat  and  reduce 
downstream  flood  damages.  Release 
schedules  could  be  developed  by  the 
Wyoming  Game  and  Fish  Department 
and  need  concurrence  from  the 
Wyoming  State  Engineer. 

Implementation  of  the  salinity  control 
project  will  cause  flows  in  Bone  Draw  to 
cease.  Bone  Draw,  located  about  5  miles 
below  the  project,  is  a  small  tributary 
that  flows  0.5  to  1.5  cfs  of  water  from 
saline  seeps.  During  drought  years.  Bone 
Draw  has  ceased  to  flow.  Aware  of 
these  and  propsed  project  flow  regimes, 
the  Bureau  of  Land  Management  and  a 
local  sportsmen's  group  fenced  and 
developed  Bone  Draw  for  a  trout  fry 
nursery. 

Installation  of  the  selected  plan  is  not 
expected  to  have  any  adverse  effects  on 
endangered  species  that  may  occur  in 
the  project  area. 

There  are  several  cultural  resource 
sites  and  areas  of  high  potential  located 
on  or  near  the  irrigated  lands.  Since 
participation  in  the  project  would  be 
voluntary,  cultural  resource  surveys 
would  be  conducted,  where  appropriate, 
when  specific  construction  sites  are 
identified. 

The  installation  of  structures  would 
have  short-term  adverse  impacts  as  a 
result  of  construction  activities. 
Disturbed  areas  would  be  reseeded  with 
adaptable  vegetative  cover  favorable  to 
wildlife.  Shor-term  impacts  are  not 
considered  significant.  Long-term 
impacts  are  either  beneflcial  or  not 
significant. 

The  initial  work  for  the  Big  Sandy 
River  salinity  study  was  done  in  1978 
and  1979.  A  report  entitled  Big  Sandy 
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River,  Colorado  River  Basin  Salinity 
Control  Study,  USDA  Report,  was 
completed  in  November  1980.  However, 
the  USDA  report  did  not  identify  a 
viable  alternative  which  could  be 
supported  by  the  State  of  Wyoming,  the 
Soil  Conservation  Service,  and  the 
irrigators  in  the  area.  The  report  did 
discuss  environmental  effects  of  several 
alternatives. 

Early  in  1984,  the  State  of  Wyoming 
asked  that  the  Soil  Conservation  Service 
evaluate  an  additional  alternative, 
installation  of  a  low  pressure  sprinkler 
irrigation  system.  Consensus  from  the 
State  of  Wyoming,  Soil  Conservation 
Service,  and  the  irrigators  was  favorable 
to  the  low  pressure  sprinkler  alternative. 
The  State  of  Wyoming  and  Big  Sandy 
Conservation  District  asked  the  SCS  to 
prepare  a  USDA  Selected  Onfarm  Low 
Pressure  Sprinkler  Plan.  This  Findings  of 
No  Significant  Impact  addresses  that 
alternative. 

Preliminary  environmental 
information  and  cumulative  impacts  for 
the  16  original  units  in  Title  II  of  the 
Colorado  River  Basin  Salinity  Control 
Act  have  been  presented  in  a  fmal 
environmental  statement  on  the 
Colorado  River  Water  Quality 
Improvement  Program  (FES  77-15).  The 
statement  was  prepared  by  the  Bureau 
of  Reclamation,  Department  of  the 
Interior,  and  the  Soil  Conservation 
Service,  Department  of  Agriculture,  and 
was  filed  with  the  Council  on 
Environmental  Quality  on  May  16, 1977. 

The  Finding  of  No  Significant  Impact 
(FONSI)  and  Environmental  Assessment 
Summary  (EAS)  have  been  forwarded  to 
the  Environmental  Protection  ^Agency 
and  to  various  Federal,  State,  and  local 
agencies  and  intrested  parties.  A  limited 
number  of  copies  of  the  FONSI  and  the 
EAS  are  available  to  fill  single  copy 
requests  at  the  above  address.  Basic 
data  developed  during  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  contacting  Mr. 
Frank  S.  Dickson.  Jr. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.902,  Conservation  Operations 
Program.  Executive  Order  No.  12372 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  June  19. 1966. 
Frank  8.  Dicktoii, 
State  Conservationist 
(PR  Doc  86-14500  Filed  6-25-88: 8:45  am] 
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moonlight  Lateral  Farm  Irrigation 
RCftD  Measure,  CO 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
Environmental  Impact  Statement  is  not 
being  prepared  for  the  Moonlight  Lateral 
Farm  Irrigation  RC&D  Measure, 
Montezuma  County,  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sheldon  G.  Boone,  State 
Conservationist,  Soil  Conservation 
Service,  2490  West  26th  Avenue, 
Denver,  Colorado  80211,  telephone  (303) 
964-0292. 

SUPPLEMENTARY  INFORMATION:  The 

Environmental  Assessment  of  this 
federally  assisted  action  indicates  that 
the  measure  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Sheldon  G.  Boone,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
Environmental  Impact  Statement  are  not 
needed  for  this  measure. 

This  farm  irrigation  measure  concerns 
a  plan  to  improve  the  irrigation  system. 
The  planned  works  of  improvement 
include  installing  16,200  feet  of  concrete 
ditch,  replacing  a  severely  eroding 
earthen  ditch.  The  measure  will  reduce 
erosion  and  sedimentation,  prevent 
interruption  of  irrigation  water  delivery, 
and  reduce  salinization  downstream. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  at  the 
above  address  to  fill  single-copy 
requests.  Basic  data  developed  during 
the  Environmental  Evaluation  are  on  file 
and  may  be  reviewed  by  contacting  Mr. 
Sheldon  G.  Boone.  No  administrative 
action  on  implementation  of  the 
proposal  will  be  taken  until  30  days 
after  the  date  of  this  publication  in  the 
Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901,  Resource  Conservation  and 
Development,  and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  ofTicials.) 


Dated:  )une  16. 1986. 
Kenneth  A.  Pitney, 

Assistant  State  Conservationist  (Programs). 
(FR  Doc.  86-14381  Filed  6-25-88;  8:45  am] 

MLUNQ  COOC  S410-1ft-« 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

DEPARTMENT  OF  THE  TREASURY 

INTERAGENCY  COORDINATING 
COUNCIL 

A  Federal  TDD  Relay  Service 

The  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Board),  the  Department  of  the 
Treasury,  and  the  Interagency 
Coordinating  Council  announce  that  the 
Treasury  Department  is  establishing,  in 
cooperation  with  the  Board,  a  pilot  relay 
service  as  a  method  to  facilitate 
communication  between  users  of 
telecommunication  devices  for  deaf 
persons  (TDDs)  and  telephone  users,  for 
calls  between  the  Federal  Government 
and  the  general  public. 

The  pilot  service,  funded  by  the  Board 
and  provided  by  the  Office  of  the 
Secretary's  Telecommunications  Center 
at  the  Treasury  Department,  is  expected 
to  be  operating  by  June.  The  telephone 
numbers  will  be:  (202)  566-2673  (TDD): 
and  (202)  377-9555  (voice).  These 
numbers  are  not  toll  free.  During  the 
trial  period,  the  TDD  relay  service  will 
operate  from  9  a.m.  to  5  p.m.,  Eastern 
Standard  Time,  Monday  through  Friday, 
excluding  government  holidays.  The 
TDD's  will  automatically  record 
incoming  TDD  calls  (but  not  voice  calls) 
during  other  hours. 

Any  member  of  the  public  needing  to 
contact  an  agency  of  the  Executive, 
Legislative,  or  Judicial  branches  of  the 
Federal  Government  may  initiate  a  call 
to  the  TDD  relay  service.  The  Treasury 
operator  will  relay  messages  between 
the  conversing  parties — via  the  TDD  in 
one  direction  and  orally  in  the  other 
direction — until  the  conversation  has 
ended.  Also,  any  employee  of  a  Federal 
agency  needing  to  contact  a  member  of 
the  public  by  TDD  may  use  the  TDD 
relay  service. 

TDDs  enable  persons  with  hearing 
and/or  speech  impairments  to 
communicate  through  the  telephone 
system.  To  have  an  effective  TDD 
communication,  both  the  transmitting 
and  the  receiving  parties  must  have 
TDDs.  unless  a  TDD  relay  is  used. 
Instead  of  talking  into  a  telephone 
receiver,  a  TDD  user  transmits  a 
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message  across  telephone  lines  by 
typing  the  message  on  the  keyboard, 
and  receives  a  typed  message  on  a 
display  screen. 

The  use  of  TDDs  to  facilitate 
communication  between  the  Federal 
Government  and  members  of  the  public 
who  rely  on  TDDs  has  been  increasing. 
Many  agencies  have  already  installed 
TDDs  in  their  offices.  For  example,  the 
Internal  Revenue  Service  and  the  Social 
Security  Administration  provide  toll  free 
TDD  "800"  service.  The  pilot  relay 
service  will  supplement  the  TDDs 
already  in  place. 

The  Interagency  Coordinating  Council 
(Council)  was  established  by  section  507 
of  the  Rehabilitation  Act  of  1973,  as 
amended  in  1978  (29  U.S.C.  794c),  to 
promote  efficiency  among  the  various 
agencies  responsible  for  the 
implementation  of  title  V  of  the  Act 
Section  501  of  the  Act  (29  U.S.C.  791) 
requires  Federal  agencies  to  structure 
their  procedures  and  programs  so  as  to 
ensure  that  qualified  handicapped 
individuals  are  afforded  equal 
employment  opportunity.  The  section 
501  regulation  promulgated  by  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  requires  Federal  agencies  to 
make  reasonable  accoomiodations  to 
the  known  physical  or  mental 
limitations  of  a  qualified  handicapped 
applicant  or  employee.  29  CFR  1613.704. 
Under  this  regulation,  many  agencies 
have  provided,  as  reasonable 
accommodations,  TDDs  in  their  offices 
to  provide  TDD  communication  with 
applicants  and  employees  with  hearing 
and/ or  speech  impairments  as  well  as  to 
enable  employees  with  these 
impairments  to  communicate  by 
telephone. 

Section  504.  29  U.S.C.  794,  as  amended 
in  1978,  prohibits  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service.  Numerous  agencies,  including 
the  Department  of  Justice,  have  issued 
final  regulations  implementing  this 
section,  requiring  them  to  take 
appropriate  steps  to  ensure  effective 
communication  with  personnel  of  other 
Federal  entities,  applicants,  participants, 
and  members  of  the  public  (e.g..  49  FR 
35736-35737  (1984).  to  be  codified  at  28 
CFR  39.160  (18  other  agencies)).  These 
regulations  require  the  agencies  to 
provide  auxiliary  aids  to  ensure  that 
handicapped  people  have  an  equal 
opportunity  to  participate  in.  and  enjoy 
the  benefit  of,  their  programs  or 
activities.  Id.  Specifically,  they  provide 


that  where  the  agency  communicates 
with  apphcants  and  beneficiaries  by 
telephone,  TDDs  or  equally  effective 
telecommunication  systems  be  used.  Id. 
In  carrying  ut  these  section  504 
responsibilities,  some  agencies  have 
installed  TDDs  in  their  offices  to  provide 
effective  communication  with  those  who 
use  TDDs. 

The  Board  is  charged  by  section  502. 
among  other  diings,  with  responsibility 
to  investigate  and  examine  alternative 
approaches  to  the  "communication  .  .  . 
barriers  confronting  handicapped 
individuals,  particidarly  with  respect  to 
telecommunication  devices"  (29  U.S.C. 
794(b)(2)).  It  also  has  a  responsibility  to 
".  .  .  develop  standards  and  provide 
appropriate  technical  assistance  to  any 
public  or  private  activity,  person,  or 
entity  affected  by  regidations  prescribed 
pursuant  to  this  subchapter  (title  V)  with 
respect  overcoming  to  (sic) ... 
communication  barriers"  [Id.  at  section 
(d)(3)).  In  carrying  out  these 
responsibilities,  the  Board  agreed  to 
finance  the  pilot  project,  to  be  operated 
by  the  Department  of  the  Treasury. 

The  Council  has  endorsed  the  use  of 
the  TDD  relay  service  by  agencies  in 
order  to  provide  increased 
communication  accessibility  to  the 
public  as  well  as  within  the  government. 
The  Council,  however,  emphasizes  that 
it  does  not  endorse  this  service  as  the 
sole  means  for  all  agencies  to  meet  their 
responsibilities  under  title  V.  In  some 
instances,  a  Federal  agency,  because  of 
its  size,  or  the  number  and  nature  of 
calls,  may  need  to  have  its  own  TDD 
capability  or  relay  services,  or  the  use  of 
the  Treasury  relay  service  and  its  own 
TDD  system. 

The  pilot  test,  to  extend  for  a  period  of 
approximately  one  year,  will  allow  the 
Board  and  Treasury  to  assess  the  level 
of  interest  among  departments  and 
agencies  throughout  the  Federal 
Government  in  continuing  the  service 
beyond  the  trial  period  on  a 
reimbursable  basis. 

Further  information  on  the  project, 
contact  Mr.  RoUin  M.  Westwood, 
Treasury  Department,  at  (202)  377-9313 
(voice)  or  (202)  566-1672  (TDD),  or  Dr. 
Frank  Bowe.  the  Board,  at  (202)  472-2700 
(voice  or  TDD).  These  numbers  are  not 
toll  free. 

Charlea  R.  HauMr, 

Chairperson,  Architectural  and 
Transportation  Barriers  Compliance  Board. 


May  22, 1986. 

John  F.  W.  Rogers, 

Assistant  Secretary  of  the  Treasury 

(Management). 

May  16, 1988. 

Wm.  Bradford  Reynolds, 

Chairperson,  Interagency  Coordinating 

Council. 

June  19, 1986. 

(FR  Doc  88-14405  Filed  6-25-96;  8:45  am] 
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DEPARTMEHT  OF  COMMERCE 

Foreign-Trad*  Zones  Board 

[Docket  No.  20-8S1 

Foreign-Trade  Zone  84,  Harris  County, 
TX  (Houston  POE>;  Amendn»ent  of 
Zone  Plan 

An  apphcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Houston  Authority 
(PHA),  grantee  of  Foreign-Trade  Zone 
84,  requesting  an  amendment  to  its  zone 
plan  to  add  a  petroleum  and  chemical 
storage  and  blending  facility  in  Harris 
County.  Texas,  within  the  Houston 
Customs  port  of  enti^.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  USC  81a-81u),  and 
the  regulations  of  the  Board  (15  CFR 
400).  It  was  formally  filed  on  June  9, 
1986. 

PHA  received  authority  from  the 
Board  to  establish  a  multi-site  foreign- 
trade  zone  in  Harris  County.  Texas,  on 
July  15. 1983  (Board  Order  214.  48  FR 
34792.  August  1. 1983.  While  5  PHA  sites 
were  approved  as  conventional  ones, 
the  remaining  sites  were  approved  for  5 
years,  subject  to  special  conditions.  The 
zone  plan  was  amended  in  1985  to 
delete  8  and  add  10  non-PHA  sites 
subject  to  the  same  time  Umitation  and 
conditions  as  the  original  ones  (Board 
Order  303.  50  FR  20252).  This 
amendment  would  also  be  subject  to  the 
same  time  limitation  and  conditions  as 
the  other  non-PHA  sites. 

The  proposed  amendment  would 
involve  adding  to  the  zone  the  public 
petroleum  product  and  chemical  storage 
terminal  and  blending  facilities  of 
Intercontinental  Terminals  Company, 
located  on  a  125-acre  parcel  at  Mile 
Point  35.4  on  the  Houston  Ship  Channel 
in  the  Deer  Park  area.  With  a  4  million 
barrel  capacity,  the  facihty  stores  and 
blends  industrial  chemicals, 
petrochemicals,  motor  fuels,  and 
blendstocks.  The  company  would  use 
zone  procedures  for  motor  fuel  blending 
for  export  only. 
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In  accordance  with  the  regulations,  an 
examiners  committee  has  been 
appointed  to  investigate  the  application 
and  report  to  the  Board.  The  committee 
consists  of:  )ohn  |.  Da  Ponte,  ]r. 
(Chairman),  Director,  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
Donald  Gough.  Deputy  Assistant 
Regional  Commissioner.  U.S.  Customs 
Service.  Southwest  Region,  5850  San 
Felipe  Street,  Houston.  TX  77057;  and 
Colonel  Gordon  M.  Clarke,  District 
Engineer,  U.S.  Army  Engineer  District 
Galveston,  P.O.  Box  1229,  Galveston.  TX 
77553. 

Comments  concerning  the  proposed 
amendment  of  the  zone  plan  are  invited 
in  writing  from  interested  parties.  They 
should  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before  July 
29, 1986. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Dept.  of  Commerce  District  Office, 

2625  Federal  Courthouse,  515  Rusk 

Street,  Houston,  TX  77002 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S.  Dept. 

of  Commerce,  Room  1529. 14th  and 

Pennsylvania.  NW..  Washington,  DC 

20230 

Dated:  June  20. 1986. 
lohn  J.  Da  Ponte.  |r., 
Executive  Secretary. 
[FR  Doc.  86-14484  Filed  6-25-88;  8:45  am] 

BIUJNG  CODE  3510-2S-II 


Interrtational  Trade  Administration 

Jotins  Hoplcins  University;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  86-049.  Applicant: 
The  Johns  Hopkins  University, 
Baltimore,  MD  21218.  Instrument:  Eight- 
channel  Pulse  Generator,  Model  Master- 
8-cp.  Manufacturer  A.M.P.I.,  Israel. 
Intended  Use:  See  notice  at  50  FR  52821. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 


Reasons:  The  foreign  instrument 
provides  computer  controlled  generation 
of  digital  electrical  pulses  with  eight 
independentiy  programmable  channels. 
The  National  Institutes  of  Health 
advises  in  its  memorandum  dated  May 
1. 1986  that  (1)  this  capability  is 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  apphcant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  ScientiHc  Materials) 
Frank  W.CraeL 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  86-14480  Filed  6-25-88;  8:45  am] 
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Johns  Hoplcins  University  Decision  on 
Application  for  Outy-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  cmd  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5:00  PM  in  Room  1523.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC. 

Docket  No.:  86-037.  Applicant:  The 
Johns  Hopkins  University,  Baltimore. 
MD  21218.  Instrument:  Two  Multi- 
electrode  Recording  Systems. 
Manufacturer:  Philipps-Universitat 
Marburg.  West  Germany.  Intended  use: 
See  notice  at  50  FR  48451. 

Comments:  None  received.  Decision: 
Approved.  No  instnuient  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  a  tmique  seven-channel 
fiberoptical  microelectrode  advancer 
with  high  precision  drives  and  stepper 
motor  assemblies.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  May  1, 1986  that  (1) 
this  capability  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 


Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials. 
Frank  W.Crml, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc  86-14481  Filed  6-25-86;  8:45  am] 
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Montana  State  Unhrersity;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  e(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  SKX)  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC. 

Docket  No.:  85-191R.  Applicant: 
Montana  State  University,  Bozeman,  MT 
59717.  Instrument:  Electron  Loss 
Specti-ometer,  Model  ELS-22  with 
Accessories.  Manufacturer:  Leybold- 
Heraeus.  West  Germany.  Intended  use: 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register  of  Jime  26, 1985. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  a  resolution  of  5  meV  and  an 
extremely  low  background  (S/BlO*).  The 
capability  is  pertinent  to  the  applicant's 
intended  purpose.  We  Icnow  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

Catalog  of  Federal  Domestic  Assistance 
Programs  No.  11.105,  Importation  of  Duty- 
Free  Educational  and  Scientific  Materials. 
Frank  W.  CtmI. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-14483  Filed  6-25-86;  8:45  am] 

MUMQ  CODE  U10-0»-M 


University  of  Colorado  Health 
Sciences  Center  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational  Scientific, 
and  Cultural  Materials  Importation  Act 
of  1966  (Pub.  L.  89-651.  80  Stat.  897;  15 
CFR  301).  Related  records  can  be 
viewed  between  8:30  AM  and  5:00  PM  in 
Room  1523,  U.S.  Department  of 
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Commerce,  14th  and  Constitution 
Avenue,  NW^  Washington,  DC 

Docket  No.:  86-043.  Applicant: 
University  of  Colorado  Health  Sciences 
Center.  Denver.  CO  80262.  Instument: 
Counter  Current  Distribution  Apparatus. 
Manufactiu^r.  Kemicentrum,  Lunds 
Universitet,  Sweden.  Intended  use:  See 
notice  at  SO  FR  48451. 

Comments:  None  received.  Decision: 
Approved.  No  Instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  precise  sequential  phase 
separation  (120  steps]  of  cell 
membranes.  The  National  Institutes  of 
Health  advises  in  its  memorandum 
dated  May  1, 1986  that  (1)  this  capability 
is  pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatiis  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufectured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nc.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials] 
FmiK  Inf.  Cnoi, 

Director,  Statutory  Import  Progranw  Staff. 
[FR  Doc.  86-14479  Filed  6-25-86;  8:45  am] 
I  COOK  ssio-oe-M 


provides  rapid  multimixing  of  four 
substances  over  a  wide  temperature 
range  (-100  to  +100  degrees  centigrade 
with  an  accuracy  of  ±  ai  degrees).  The 
National  Institutes  of  Health  advises  in 
its  memorandum  dated  May  1. 1986  that 
(1)  this  capability  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientiHc  value 
to  the  foreiffi  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.106.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials] 
Frank  W.Crael. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-14482  FUed  6-25-86;  8:45  am] 
BIUJNQ  COOe  3510-0*41 


Univwatty  of  Massachusetts  Medical 
Center  DecWon  on  Application  for 
Duly-Free  Entry  Of  SdentHic 


This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  301].  Related 
records  can  be  viewed  between  8:30  AM 
and  5«)  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  No.:  86-025.  Applicant 
University  of  Massachusetts  Medical 
Center,  Worcester,  MA  01605. 
Instrument:  Dual  Wave  Length 
Fluorescence  Stop-Flow 
Spectiwphotometer.  Manufacturer  Hi- 
Tech Scientific  Limited,  United 
Kingdom.  Intended  use:  See  notice  at  50 
FR  46149. 

Comment:  None  received.  Decision. 
Approved  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instnunent,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 


[A-507-502] 

Certain  tavShell  Pistachios  From  Iran; 
Clarification  of  Scope  in  Antidumping 
Duty  Investigation 

agency:  International  Trade 

Administration,  Import  Administra.tion, 

Commerce. 

Acnow;  Notice. 

SUMMARY:  We  have  determined  that 
roasted  in-shell  pistachios  should  not  be 
included  within  the  scope  of  the 
antidumping  duty  investigation  of  in- 
shell  pistachios  from  Iran.  This  is  based 
upon  statements  by  petitioners' 
representatives  before  the  International 
Trade  Commission  that  petitioners  did 
not  include  roasted  pistachios  within 
their  request  for  an  antidumping  duty 
investigation  of  sales  or  in-shell 
pistachios. 

EFFECTIVE  DATE:  June  26, 1986. 
FOn  FURTHER  INFORMATION  CONTACT: 
Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  2023a  telephone  (202)  377-1769. 

Background 

On  May  9. 1986.  the  Department  of 
Commerce  (the  "Department") 
published  a  notice  of  clarification  of 
scope  in  its  antidumping  duty 
investigation  of  in-shell  pistachios  from 
Iran  (51  FR  17220).  In  that  notice,  the 
Department  stated  that  roasted  in-shell 
pistachios  were  within  the  scope  of  the 
investigation  and  noted  that  roasted  and 
raw  pistachios  were  part  of  the  same 
class  or  kind  of  merchandise.  On  May 


23, 1986,  the  Department  published  its 
final  determination  of  sales  at  less  than 
fair  value,  a  determination  which 
included  roasted  in-shell  pistachios. 
The  Department  has  since  learned 
that,  in  testimony  before  the 
International  Trade  Commission  (ITC) 
during  its  injury  investigation  in  this 
case,  the  petitioners,  domestic  growers 
of  pistachios,  specifically  stated  that 
they  were  not  requesting  the  inclusion  of 
roasted  in-shell  pistachios  within  the 
scope  of  the  investigation.  As  a  result  of 
this  testimony,  the  FFC  specifically  did 
not  include  roasted  in-shell  pistachios 
within  its  preliminary  determination  of 
the  likelihood  of  injury  to  a  domestic 
industry  by  virtue  of  imports  of  in-shell 
pistachios. 

Based  upon  petitioners'  ITC 
testimony,  the  Department  has  decided 
not  to  include  roasted  in-shell  pistachios 
within  the  scope  of  the  antidumping 
proceeding.  We  are,  therefore, 
rescinding  our  notice  of  clarification  of 
scope  and  amending  our  notice  of  final 
determination  insofar  as  it  involves 
roasted  in-shell  pistachios.  We  will 
continue  to  include  raw  in-shell 
pistachios,  currentiy  classified  under 
item  145.2600  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
within  the  scope  of  the  proceeding. 

We  view  the  testimony  of  the 
petitioners  at  the  FIC  as  determinative 
of  the  petitioners'  intent  with  regard  to 
scope  in  this  case.  The  statements  by 
the  petitioners'  representatives,  which 
were  not  prior  to  this  time  a  part  of  the 
Department's  record,  were  a  clear 
indication  of  the  petitioners'  intended 
scope  and  were  a  major  factor  in  the 
ITC's  decision  not  to  include  roasted  in- 
shell  pistachios  within  its  investigation. 

For  these  reasons,  the  Department's 
final  determination  of  sales  at  less  than 
fair  value  will  not  include  roasted 
pistachios. 

Suspension  of  liquidation 

The  Department  will  instruct  the 
United  States  Customs  Service  to 
discontinue  suspension  of  liquidation  of 
entries  of  roasted  in-shell  pistachios, 
classifiable  under  TSUSA  item  145.5300. 
covered  under  the  Department's 
clarification  of  May  9, 1986.  and  its  final 
determination  of  May  23. 1986,  and  to 
liquidate  those  entries  without  regard  to 
antidumping  duties.  We  will  instruct  the 
Customs  Service  to  continue  to  suspend 
liquidation  of  entries  of  all  shipments  of 
raw  in-shell  pistachios  classifiable 
under  TSUSA  item  145.2600  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  11, 
1985. 
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This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act,  as  amended 
(19  U.S.C  1673d(d)). 

Dated:  June  18, 1986. 
Gilbert  B.  Kaplui, 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 

(FR  Doc.  86-14428  Filed  6-25-88:  8:45  am] 
BIUJNQ  COOC  M10-0»-M 


Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes;  Rush-Preebyterian-St 
Luke's  Metttcal  Center  et  al. 

This  is  a  decision  consolidated 
pursuant  to  section  6(c]  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  1523. 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW..  Washington. 
DC. 

Docket  No.:  86-155.  Applicant:  Rush- 
Presbyterian-St.  Luke's  Medical  Center, 
Chicago,  n  60612.  Instrument:  Electron 
Microscope  System,  Model  JEM-1200EX. 
Manufacturer  JEOL,  Ltd..  Japan. 
Intended  Use:  See  notice  at  51  FR  16729. 
Instrument  Ordered:  October  15, 1985. 

Docket  No.:  86-156.  Applicant 
Howard  Hughes  Medical  Institute. 
Coconut  Grove.  FL  33133.  Instrument: 
Electron  Microscope,  Model  EM  430 
with  Accessories.  Manufacturer  N.V. 
Philips,  The  Netherlands.  Intended  Use: 
See  notice  at  51  FR  12905.  Application 
Received  by  Commissioner  of  Customs: 
March  13. 1986. 

Docket  No.:  88-17a  Applicant: 
Washington  University,  St.  Louis,  MO 
63130-4899.  Instrument:  Electron 
Microscope.  Model  JEM-2a00FX. 
Manufacturer  JEOL.  Ltd.,  Japan. 
Intended  Use:  See  notice  at  51  FR  13275. 
Instrument  Ordered:  January  28, 1986 

Docket  No.:  86-173.  Applicant 
Northeastern  University,  Boston,  MA 
02115.  Instrument:  Electron  Microscope, 
Model  H-600-5.  Manufacturer  Hitachi, 
Ltd..  Japan.  Intended  Use:  See  notice  at 
51  FR  13275.  Insti^unent  Ordered: 
December  2. 1985. 
Conunents:  None  received. 
Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instnunent,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered. 

Reasons:  Each  foreign  instnunent  is  a 
conventional  transmission  electron 
miscroscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CYEM.  We  know  of  no 


CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  either 
at  the  time  of  order  of  each  instrument 
or  at  the  time  of  receipt  of  application 
by  the  U.S.  Customs  Service. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials.) 
Frank  W.  CraeL 

Director  Statutory  Import  Programs  Staff. 
[FR  Doc.  86-14428  Filed  6-25-88:  8:45  am] 

BILUNO  CODE  3S10-0S-M 

Consolidated  Decision  on  Apptications 
for  Duty-Free  Entry  of  interferometers; 
State  University  of  New  York  et  al. 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5KX)  P.M.  in  Room  1523. 
U.S.  Department  of  Commerce,  14th  & 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  No.  86-152.  Applicant:  SUNY 
at  Buffalo.  Buffalo.  NY  14260.  hitended 
Use:  See  notice  at  51  FR  12906. 

Docket  No.  86-167.  Applicant:  Brown 
University,  Providence,  RI 02912. 
Intended  Use:  See  notice  at  51  FR  13275. 

Article:  Fourier  Transform 
Interferometer. 

Manufactiuen  Bomen.  Canada. 

Conunents:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  Each  foreign  instrument  to 
which  the  foregoing  applications  relate 
provides  an  unapodized  resolution  of 
0.02  cm-'.  This  capability  is  pertinent  to 
each  applicant's  intended  purpose.  We 
know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
for  the  intended  use  of  each  instrument. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Education  and  Scientific  Materials.) 
Frank  W.CimL 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc  86-14430  Filed  6-25-86;  8:45  am] 
MUINO  coot  M1»-0S-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  UnWersity  of 
Michigan  Hospitals  s«  sL 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  Part  301). 


we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301 .5(a]  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5KX) 
P.M  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  No.  86-031R.  Applicant:  The 
University  of  Michigan  Hospitals.  1405 
East  Ann  Street,  Ann  Arbor.  MI  48109. 
Instrument:  Extracorporeal  Shock  Wave 
Lithotripter.  Manufacturer:  Domier 
Systems  GmbH,  West  Germany. 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register  of  November  25, 1985. 

Docket  No.  86-229.  Applicant:  Cornell 
University,  Section  of  Neurobiology  & 
Behavior,  NB&B.  Mudd  HalL  Ithaca.  NY 
14853.  Instrument:  Portable  Analog  Pulse 
Logger.  Manufacturer  Helpware 
Computer  Consultancy,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  digitize  individual 
electric  organ  discharges  from  electric 
fish  from  South  America  both  in  the 
field  and  in  make-shift  laboratories  in 
the  field.  After  digitization  the  signals 
are  played  back  to  individual  fish  in  a 
series  of  experiments  designed  to  test 
for  the  significance  of  pulse  waveform  in 
species  recognition.  All  experiments  will 
be  done  using  standard  behavioral 
methods.  The  instrument  will  also  be 
used  to  teach  students  about  analog 
signal  digitization  and  about  the  use  of 
electronic  instruments  in  behavioral 
experimentation.  Application  Received 
by  Commissioner  of  Customs:  June  5. 
1986. 

Docket  No.  86-230.  Apphcant 
Norwich  University.  Northfield,  VT 
05663.  Instnmient:  Electromagnetic 
Geophysical  Instrument.  Model  EM-16. 
Manufacturer:  Genoics  Limited,  Canada. 
Intended  Use:  The  instrument  will  be 
used  for  educational  purposes  in  the 
courses: 

(1)  Field  Geology:  a  course  teaching 
basic  mapping  methods  and  an 
introduction  to  the  use  of  various 
geophysical  instruments  and 

(2)  Physical  Geology — an  introduction  to 
the  materials  and  processes  of  the 
earth. 

Application  Received  by 
Commissioner  of  Customs:  June  6, 1986. 
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Docket  No.  86-231.  Applicant:  The 
University  of  Texas  System  Cancer 
Center.  M.D.  Anderson  Hospital  & 
Tumor  Institute.  Department  of 
Pathology.  8723  Bertner.  Houston,  TX 
77030.  Instrument:  Electron  Microscope, 
Model  )EM-1200EX.  Manufacturer.  ]EOL 
Ltd..  Japan.  Intended  Use:  The 
instrument  is  intended  to  be  used  for  the 
study  of  the  ultrastructure  of  tumor  cells. 
The  experiments  to  be  conducted  will 
include: 
— Characterization  of  the  fine  structure 

of  cells  of  soft  tissue  sarcomas 
— Ultrastructural  morphometric  analysis 

of  poorly  differentiated  and 

undifferentiated  lung  carcinomas 
— Evaluation  of  cytologic  features  of  fine 

needle  aspiration  biopsies 
— Correlative  studies  (with 

immunocytochemical  methods)  of 

cytoskeietal  components  in  epithelial 

neoplasms 
— Ultrastructural  changes  in 

anthracylcine-induced  cardiotoxicity 
— Pathologic  alterations  in  rat  peripheral 

nerves  induced  by  cis-platinum. 

The  objectives  of  the  investigations 
are  to  define  the  pathologic  alterations 
occuring  in  the  various  tissues,  compare 
and  contrast  them  with  normal  (control] 
tissues  and  relate  the  observed  changes 
to  the  etiologic  factors. 

Application  Received  by 
Commissioner  of  Customs:  June  6, 1986. 

Docket  No.  88-232.  Applicant: 
Michigan  State  University,  Department 
of  Metallurgy,  Mechanics  and  Materials 
Science,  330  Engineering  Building,  East 
Lansing,  MI  48824-1226.  Instrument: 
LABs  Modification  Kit  and  Accessories 
for  Electron  Microscope.  Manufacturer 
Hitachi  Scientific  Instruments,  Japan. 
Intended  Use:  The  instrument  is 
intended  to  be  used  for  studies  of 
microstructure  and  electron  diffraction 
patterns  of  metals,  alloys,  and  some 
organic  compounds.  Dislocation 
contrast,  diffraction,  high-temperature 
deformation  experiments  will  be 
conducted  with  the  objective  of 
understanding  high-temperature 
behavior  of  metal-matrix  composities.  Di 
additon,  the  instnunent  will  be  used  for 
educational  purposes  in  the  courses: 
MMM  832:  Electron  Microscopy,  MMM 
899:  Masters  Thesis  Research  and  MMM 
999  Ph.D.  Thesis  Research. 

Application  Received  by 
Commissioner  of  Customs:  June  6, 1986. 

Docket  No.  86-234.  Applicant:  The 
Ohio  State  University,  Campus 
Chemical  Instrument  Center,  176  W. 
19th  Avenue,  Columbus,  OH  43210. 
Instrument:  Mass  Spectrometer/Gas 
Chromatograph  Data  System,  Model 
VG-7025OS.  Manufacturer  VG 
Instruments,  United  Kindgdom.  Intended 


Use:  The  instrument  is  intended  to  be 
used  for  the  analysis  of  chemical 
compounds  isolated  or  synthesized  by 
faculty  research  groups  from  several 
departments  and  colleges  of  the 
University.  The  experiments  to  be 
conducted  include  but  are  not  Hmited  to: 
accurate-mass  measurement  to 
determine  chemical  formula,  gas 
chromatograph/mass  spectrometry,  fast 
atom  bombardment  for  detection  of 
involatile  and/or  polar  species  and 
chemical  ionization. 

Application  Received  by 
Commissioner  of  Customs:  June  11, 1986. 

Docket  No.  86-235.  Applicant: 
University  of  California,  Lawrence 
Livermore  National  Laboratory,  P.O. 
Box  5012,  Livermore,  CA  94550. 
Instrument:  ICP  Mass  Spectrometer, 
Model  Plasma  Quad.  Manufacturer  V.G. 
Isotopes.  Ltd..  United  Kingdom.  Intended 
Use:  The  intrument  is  intended  to  be 
used  for  research  and  development  in 
support  of  the  LLNL  Atomic  Vapor  Laser 
Isotope  Separation  (AVLIS)  program. 
Specifically,  the  instrument  is  to  be  used 
to  perform  the  following  analysis: 

(a]  High  throughput  isotopic  ratio 
determinations  of  eiuiched  and 
depleted  uranium. 

(b)  Qualitative  and  quantitative 
determination  of  elemental  impurity 
levels  in  AVLIS  feedstock  and 
product. 

The  objective  of  these  investigations 
is  to  develop  highly  sensitive  methods 
for  both  isotopic  and  elemental  analysis 
of  dissolved  material  suitable  for  the 
analysis  of  large  numbers  of  samples  of 
interest  to  the  program. 

Application  Received  by 
Commissioner  of  Customs:  June  11, 1986. 

(Catalog  of  Federal  Etomestic  Assistance 
Program  No.  11.105,  Importation  of  Dufy-Free 
Educational  and  Scientific  Materials.) 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  86-14429  Filed  6-25-86;  8:45  am) 

BIUJNO  COM  WKMW-M 


[C«M  Na  0EE-1-<61 

La  Physique  AppUquee  Induatrie  et  aU 
Order  Renewing  Temporary  Denial  of 
Export  Prtvilegea 

In  the  matter  of  la  Physique  Appliquee 
Industrie,  5  Rue  de  Pacalaire.  38170 
Seyssinet-Pariset,  France,  and  Les 
Accessoires  Scientifiques,  Varigney, 
70800  Conflans-Sur-Lanteme,  France. 
Respondents. 

On  June  2, 1986,  the  Office  of  Export 
Enforcement,  International  Trade 
Administration,  United  States 
Department  of  Commerce  (Department), 
pursuant  to  the  provisions  of  i  388.19  of 


the  Export  Administration  regulations. 
15  CFR  Parts  368-399  (1988)  (the 
Regulations),  issued  pursuant  to  the 
Export  Administration  act  of  1979,  50 
U.S.C.  app.  2401-2420  (1982),  as 
amended  by  the  Export 
Administration  Amendments  Act  of 
1985,  Pub.  L  99-64.  99  Stat.  120  (July  12. 
1985)  (the  Act),  asked  the  Deputy 
Assistant  Secretary  for  Export 
Enforcement  to  renew  an  order 
temporarily  denying  all  United  States 
export  privileges  to  La  Physique 
Appliquee  Industrie  *  of  Seyssinet- 
Pariset,  France,  and  Les  Accessoires 
Scientifique  of  Conflans-Sur-Lanteme, 
France  (hereinafter  collectively  referred 
to  as  respondents).  The  initial  order  was 
issued  on  April  23, 1986  (51  FR  15955, 
April  29. 1986). 

On  June  16, 1986,  respondents  filed  an 
opposition  to  the  Department's  request 
for  renewal  of  the  temporary  denial 
order  and  requested  a  hearing.  On  June 
20, 1986,  a  hearing  was  held  before  me. 
The  issue  presented  to  me  for  decision  is 
whether  the  temporary  denial  order 
should  be  renewed  to  prevent  an 
imminent  violation,  as  defined  in 
S  388.19  of  the  Regulations. 

It  is  important  to  note  that  this  matter 
is  still  under  investigation  by  the 
Department.  Nevertheless,  based  on  my 
review  of  the  record  before  me, 
including  the  submissions  of  the  parties 
and  their  presentations  at  the  hearing,  I 
find  that  the  Department  has  established 
that  a  violation  is  imminent. 

The  material  facts  out  of  which  this 
proceeding  arose  are  not  seriously 
disputed  by  the  parties.  What  is 
disputed  between  the  parties  is  the 
conclusions  to  be  drawn  from  those 
facts.  Based  on  the  record  before  me,  1 
find  that  the  Department's  investigation 
is  focusing  on  serious  violations  which 
may  have  been  committed  by  the 
respondents.  The  Department's 
investigation  to  date  has  given  it 
sufficient  reason  to  believe  that 
respondents  herein  may  have 
participated  in  a  scheme  to  divert  highly 
sensitive  U.S.-origin  goods  and 
technology  to  the  Union  of  Soviet 
SociaUst  Republics  (U.S.S.R)  and  other 
Eastern  bloc  countries.  Further,  there  is 
sufficient  reason  to  believe  that 
respondents  may  continue  to  seek  to 
obtain  U.S.-origin  goods  and  technoloyy 
which  they  may  divert  to  the  U.S.S.R.  or 
other  Eastern  bloc  countries. 

The  evidence  presented  to  me 
estabhshed  a  very  strong  basis  for  the 


'  The  Initial  order  denying  export  privilege*  to  the 
respondents  identified  this  company  at  "La 
Physique  Applique  Industrie".  This  order  reflects 
the  correct  spelling  of  that  company's  nam*. 
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Department's  belief  that:  (1)  On  at  least 
two  occasions,  LPAI,  acting  in  response 
to  an  order  from  LAS,  purchased  U.S.- 
origin  goods:  (2)  The  ultimate 
destination  of  those  U.S.-origin  goods 
was  intended  to  be  the  U.S.S.R.;  (3)  If  an 
export  license  or  reexport  authorization 
request  had  been  requested  by  either 
respondent  identifying  the  U.S.S.R.  as 
the  country  of  ultimate  destination, 
which  it  was  not,  the  Department  would 
not  have  authorized  that  export  or 
reexport;  (4)  Further,  LAS  currently  has 
a  contract  with  the  U.S.S.R.  which  calls 
for  LAS  to  supply  equipment  of  a  smilar 
type  and  nature  to  equipment  in  the  two 
transactions  which  are  the  principal 
focus  of  the  Department's  investigation; 
(5)  Again,  export  or  reexport  of  this 
equipment  to  the  U.S.SJl.  would  not  be 
authorized  by  the  Department;  (6)  That 
the  respondents  have  had  substantial 
business  experience  in  import  and 
export  transactions  involving  scientific 
and  technical  products;  (7)  A  violation 
may  be  likely  to  occur  in  the  future 
uidess  action  is  taken  to  prevent 
respondents  from  gaining  access  to  U.S.- 
origin  goods  and  technical  data. 

Therefore,  based  on  the  record  before 
me,  I  find  that  renewal  of  the  order 
temporarily  denying  export  privileges  to 
respondents  is  necessary  in  order  to 
prevent  an  imminent  violation  and  to 
give  notice  to  companies  in  the  United 
States  and  abroad  to  cease  dealing  with 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations  in 
order  to  reduce  the  substantial 
likelihood  that  respondents  will 
continue  to  engage  in  activities  which 
are  in  violation  of  the  Act  and  the 
Regulations. 

Accordingly,  it  is  hereby 

Ordered 

I.  All  outstanding  validated  export 
licenses  in  which  any  respondent 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 

II.  the  respondents,  their  successors  or 
assignees,  officers,  partners, 
representatives,  agents,  and  employees 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  in 
whole  or  in  part,  or  that  are  otherwise 
subject  to  the  Regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (a)  As  a  party  or  as  a 


representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department,  (b)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  reexport  authorization,  or 
any  doctmient  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document,  (d)  in 
carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  After  notice  and  opportimity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  any  respondent  is  now  or 
hereafter  may  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services. 

IV.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  respondent  or  any 
related  party,  or  whereby  any 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for. 
obtain,  transfer,  or  use  any  license, 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part  or  to  be  exported  by, 
to,  or  for  any  respondent  or  any  related 
party  denied  export  privileges;  or  (b) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate  in  any  export  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

V.  In  accordance  with  the  provisions 
of  {  388.19(e)  of  the  Regulations,  any 


respondent  may,  at  any  time,  appeal  this 
temporary  denial  order  by  filing  with  the 
Office  of  Administrative  Law  Judges, 
U.S.  Department  of  Commerce,  Room  H- 
6716, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230,  a 
full  written  statement  in  support  of  the 
appeal. 

VI.  This  order  shall  become  effective 
on  June  22, 1986  and  shall  remain  in 
effect  for  60  days. 

VII.  In  accordance  with  the  provisions 
of  §  388.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Any 
respondent  may  oppose  any  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Deputy  Assistant  Secretary  for  Export 
Enforcement  which  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order. 

A  copy  of  this  order  renewing  the 
temporary  denial  of  export  privileges 
shall  be  served  upon  the  respondents 
and  published  in  the  Federal  Register. 

Dated:  June  20. 1986. 
Theodore  W.  Wu. 

Deputy  Assistant  Secretary  for  Export 
Enforcement 

(PR  Doc.  86-14464  Filed  6-25-86:  8:45  am) 

BILUMG  COOC  SSIO-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Martagement  Programs 
and  Estuarine  Sanctuaries,  State 
Programs;  Maryland  et  ai. 

agency:  National  Oceanic  and 

Atmospheric  Administration.  National 

Ocean  Service,  Office  of  Ocean  and 

Coastal  Resource  Management 

Commerce. 

action:  Notice  of  intent  to  evaluate. 

SIMMMARY:  The  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM). 
announces  its  intent  to  evaluate  the 
performance  of  the  Maryland  Coastal 
Management  Program  (CMP);  North 
Carolina  CMP;  Puerto  Rico  CMP;  New 
Jersey  CMP:  Delaware  CMP;  California's 
Elkhom  Slough  National  Estuarine 
Reserve  (NER);  and  Florida's 
Apalachicola  NER;  through  September 
30, 1986.  These  reviews  will  be 
conducted  pursuant  to  section  312  of  the 


» 
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Coastal  Zone  Management  Act  (CZMA) 
which  requires  a  continuing  review  of 
the  performance  of  the  states  with 
respect  to  coastal  management,  and 
their  adherence  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  Coastal  zone  management  is 
under  under  CZMA  section  306,  and  the 
National  Estuarine  Reserve  Program  is 
authorized  by  CZMA  section  315.  The 
reviews  involve  consideration  of  written 
submissions,  a  site  visit  to  the  state,  and 
consultations  with  interested  Federal, 
state  and  local  agencies  and  members  of 
the  public.  Public  meetings  will  be  held 
as  part  of  the  site  visits.  The  state  will 
issue  notice  of  these  meetings.  Copies  of 
each  state's  most  recent  performance 
report,  as  well  as  the  OCRM's 
notification  letter  and  supplemental 
information  request  letter  to  the  state 
are  available  upon  request  from  the 
OCRM.  A  subsequent  notice  will  be 
placed  in  the  Federal  Register 
announcing  the  availability  of  the  Fmal 
Findings  based  on  each  evaluation  once 
Ihese  are  completfed."  ' " 

FOR  FUfrrHER  INFORMATION  CONTACT: 

John  H.  McLeod,  Evaluation  Officer, 
Policy  Coordination  Division.  Office  of 
Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service, 
NOAA.  3300  Whitehaven,  St.,  NW.. 
Washington.  DC  20235  (telephone:  202/ 
673-5104). 

(Federal  Domestic  Assistance  Catalog  11.419, 

Coastal  Zone  Management  Program 

Administration] 

Dated:  |une  Za  1986. 

[FR  Doc.  86-14501  Filed  6-25-86;  8:45  am] 

MLUNQCOK  3S1(M»-«I 


National  Marine  Fisi>ef1es  Service; 
Caribtiean  Fishery  Management 
Council;  Public  Meeting 

The  Caribbean  Fishery  Management 
Council's  Administrative  Subconunittee 
will  convene  a  public  meeting,  )une  26, 
1986.  from  9:30  a.m.  to  approximately  4 
p.m.,  at  the  conference  room  of  the  Hotel 
Pierre,  de  Diego  Avenue,  Santurce,  PR, 
to  discuss  issues  related  to  its  regular 
administrative  operations.  For  further 
information  contact  the  Caribbean 
Fishery  Management  Council,  Banco  de 
Ponce  Building.  Suite  1108.  Hato  Rey.  PR 
00918:  telephone:  (809)  753-4926. 

Dated:  ]une  20, 1986. 
Riciianl  B.  Ro«, 

DiwctOT.  Office  of  Fisheries  A4anagemenl, 
National  Marine  Fisheries  Service. 
(PR  Doc  8&-14458  Filed  ft-26-66;  8:45  am] 

MUMS  CODE  W1«-2l-«i 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Limits  for  Certain  Cotton  Textile 
Products  Produced  or  Manufactured  In 
Portugal 

June  24, 1968. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA).  under  the  authority 
contained  in  E.0. 11651  of  March  3. 1972. 
as  amended,  as  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  26. 1986. 
For  further  information  contact  Ann 
Fields,  International  Trade  SpeciaUst. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  377- 
4212. 

Badcground 

On  November  26  and  December  20, 
1985,  notices  were  published  in  the 
Federal  Register  (50  FR  48621  and 
51896),  which  established  import    .  . 
restrainr  levels  for  women's,  girls'  and 
infants'  cotton  knit  shirts  in  Category 
339  and  men's  and  boys'  cotton  shirts  in 
Category  340,  produced  or  manufactured 
in  Portugal  and  exported  during  the 
twelve-month  period  which  began  on 
June  26, 1985  and  extends  through  June 
25, 1986.  The  limits  filled  on  April  29, 
1986  (Category  339)  and  January  6, 1986 
(Category  340). 

On  December  24, 1984  a  notice  was 
published  in  the  Federal  Register  (49  FR 
49879)  announcing  that,  as  of  January  1, 

1985,  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
in  order  to  prevent  market  disruption, 
would  direct  the  U.S.  Customs  Service, 
as  appropriate,  to  permit  entry  into  the 
United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption,  of  such  goods,  which  were 
exported  during  a  prior  restraint  period 
in  excess  of  the  restraint  limit 
established  for  that  period,  at  a 
prescribed  rate  during  the  following 
period.  CITA  has  decided,  in  the  case  of 
imports  in  Categories  339  and  340. 
exported  from  Portugal  on  and  after  June 
26. 1985  and  extending  tiirough  June  25. 

1986.  to  direct  Customs  to  permit  entry 
in  amounts  not  to  exceed  51,571  dozen 
and  26,747  dozen,  respectively,  during 
each  of  the  thirty-day  periods  stipulated 
in  the  letter  to  the  Conmiissioner  of 
Customs  which  follows  this  notice. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709).  as 
amended  on  April  7. 1983  (48  FR  16175), 
May  3, 1983  (48  FR  19924),  December  14. 
1983  (48  FR  55607),  December  30, 1983 


(48  FR  57584),  April  4,  1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622).  July 
16, 1984  (49  FR  28754),  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
Williun  H.  Houston  in, 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
June  24, 1986. 
]une  24. 1986. 

Committee  for  Um  Implementation  of  Textile 
Agreements 

Conunissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the  Agreement 
Regarding  International  Trade  in  Textiles 
done  at  Geneva  on  December  20, 1973,  as 
extended  on  December  15, 1977  and 
December  22, 1981;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  June  28, 1986.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  Categories  339 
and  340.  produced  or  manufactured  in 
Portugal  and  exported  during  the  twelve- 
month period  which  began  on  June  28, 1985 
and  extends  through  June  25, 1986,  which 
were  in  excess  of  the  Umits  established  for 
that  period,  in  the  following  amounts  during 
each  specified  thirty-day  period: 


CMgonr 

Ainounttoba 
•niered 

y^     

51.571  dozan. 

J10                            

26,747  dOZWI. 

The  thirty-day  periods  shall  be  as  follows: 
June  26— July  25, 1986;  July  26— August  24, 
1986;  August  25 — September  23, 1986; 
September  24— October  23, 1988;  October  24, 
1986— November  22, 1988. 

A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  was  published  in 
the  Federal  Register  on  December  13, 1982  (47 
FR  55709],  as  amended  on  April  7, 1983  (48  FR 
15175),  May  3, 1983  (48  FR  19924),  December 
14, 1983,  (48  FR  55607),  December  30, 1983  (48 
FR  57584),  April  4, 1984  (49  FR  13397),  June  28, 
1984  (49  FR  28622),  July  16, 1984  (49  FR  28754), 
November  9, 1984  (49  FR  44782).  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.aC  653(a)(1). 


Federal  Register  /  Vol.  51,  No.  123  /  Thursday.  June  26,  1986  /  Notices 


23259 


Sincerely, 
William  H.  Houston  III. 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  86-14522  Filed  6-25-86;  8:45  am] 

BILUMG  COOC  3S1(M)R-M 


Adjusting  Import  Limits  for  Certain 
Wool  Apparel  Products,  Produced  or 
Manufactured  In  Hungary 

June  23, 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  27, 1986. 
For  further  infomation  contact  Eve 
Anderson,  International  Trade 
Specialist,  Office  of  Textiles  and 
apperal.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

Background 

A  CITA  directive  dated  December  16, 
1985  (50  F.R.  51739)  established  limits  for 
certain  categories  of  wool  textile 
products,  including  Categories  435  and 
448,  produced  or  manufactured  in 
Hungary  and  exported  during  the 
agreement  year  which  began  on  January 
1, 1986.  Under  the  terms  of  the  Bilateral 
Wool  Textile  Agreement  of  February  15  ■ 
and  25, 1983,  as  amended  between  the 
Governments  of  the  United  States  and 
the  Hungarian  People's  Repubic,  and  at 
the  request  of  the  Government  of  the 
Hungarian  People's  Republic,  the  limit 
for  Category  435  is  being  increased  from 
9,946  dozen  to  10,443  dozen  by  the 
application  of  swing.  The  limit  for 
Category  448,  is  being  reduced  from 
22,023  dozen  to  20,073  dozen  to  account 
for  the  swing  applied  to  Category  435,  as 
provided  in  the  bilateral  agreement. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13. 1982  (47  FR  55709),  as 
amended  on  April  7. 1983  (48  FR  15175). 
May  3, 1983  ( (48  FR  19924).  December 
14. 1983,  (48  FR  55607),  December  30, 
1983  (48  FR  57584),  April  4, 1984  (49  FR 
13397),  June  28, 1984  (49  FR  26622),  July 
16. 1984  (49  FR  28754).  November  9. 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedule  of  the  United  Annotated 
(1986). 


William  H.  Houston  UI, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

June  23, 1986. 

Committee  for  the  Implementation  of  Itatile 
Agreements 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 

20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  16, 1985  from  the  Chairman  of  the 
Committee  for  the  Implementation  of  Textile 
Agreements  concerning  imports  into  the 
United  States  of  certain  wool  textile 
products,  produced  or  manfactured  in 
Hungary  and  exported  during  1986.' 

Effective  on  June  27, 1986,  paragraph  1  of 
the  directive  of  December  16. 1986  is  hardly 
amended  to  include  adjusted  restraint  limits 
for  the  following  categories: 


Calegwy 

Adjusted  rmlraini  Kmit  > 

435 

448  

10.443  dozaa 
20.023  dozwt 

>  Tha  limits  have  not  been  adiustad  to  redact  any  knpocls 
•tpottsd  atlar  Dacambar  31.  1986. 

The  Committee  for  the  Implementation  of 
Texile  Agreement  has  determined  that  these 
actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553. 

Sincerely, 

William  H.  Houston  HI. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  86-14478  Filed  6-25-86;  8:45  am] 

MLUNQ  CODE  M10-OR-M 


Adjusting  ttie  Import  Limit  for  Certain 
Man-Made  Fit>er  Textile  Products 
Produced  or  Manufactured  In  the 
People's  Republic  of  Ciilna 

June  23. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA).  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972. 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  June  27. 1986. 
For  further  information  contact  Diana 
Solkoff.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  377- 
4212. 


■  The  agreement  provide*,  in  part  that:  (1) 
speciflc  hmits  may  t>e  exceeded  during  the 
agreement  year  by  designated  percenlaget;  (2) 
apeciHc  limits  may  be  adjusted  for  carryover  and 
carryforward;  and  (3)  administrative  arrangements 
or  adjustments  may  be  made  to  resolve  minor 
problems  arising  in  the  implementation  of  the 
agreement. 


Background 

On  June  4, 1986  a  notice  as  published 
in  the  Federal  Register  (51  FR  20332) 
announcing  the  application  of  swing  to 
increase  the  restraint  limit  established 
for  women's,  girls'  and  infants'  cotton 
skirts  in  Category  342,  produced  or 
manufactured  China  and  exported 
during  the  twelve-month  period  which 
began  on  January  1, 1986  and  extends 
through  December  31, 1986.  According  to 
the  terms  of  the  Bilateral  Cotton.  Wool 
and  Man-Made  Fiber  Textile  Agreement 
of  August  19, 1983,  as  amended,  between 
the  Governments  of  the  United  States 
and  the  People's  Republic  of  China,  the 
amount  of  that  increase  in  equivalent 
square  yards  is  being  deducted  from  the 
limit  established  for  women's,  girls'  and 
infants'  man-made  fiber  coats  in 
Category  635,  reducing  it  from  446,563 
dozen  to  442,585  dozen  for  the 
agreement  year  which  began  on  January 
1. 1986  and  extends  through  December 
31, 1986. 

Accordingly,  in  the  letter  which 
follows  this  notice  the  Chairman  of 
CITA  directs  the  Commissioner  of 
Customs  to  reduce  the  current-year  limit 
for  man-made  fiber  textile  products  in 
Category  635  to  the  designated  amount. 
A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1983  (48  FR  15175). 
May  3, 1983  (48  FR  19924).  December  14, 
1983  (48  FR  55607),  December  30, 1983 
(48  FR  57584),  April  4, 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622.  July 
16. 1984,  (49  FR  28754),  November  9, 1984 
(49  FR  44782),  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1986). 
William  H.  Houston  m. 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
June  23, 1986. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel  the 
directive  of  December  24, 1985,  as  amended, 
from  the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  AgrcemenU,  which 
established  restraint  limits  for  certain 
speciHed  categories  of  cotton,  wool  and  man- 
made  rit)er  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  1988. 

Effective  on  June  27, 1986.  the  directive  of 
December  24, 1985  is  hereby  further  amended 
to  reduce  the  previously  established  restraint 
limit  for  man-made  fiber  textile  producU  in 
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Category  635  to  442,585  dozen'  under  the 
terms  of  Ibe  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textile  AgreesMDl  of  August  19, 
1983.  as  amended,  between  the  Govenunents 
of  Ibe  United  Slates  and  the  People's 
Republic  of  China.* 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisifflM  of  5 
U.&C  553. 

Sincerely, 

William  H.  Houston  m. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doa  86-14477  Filed  »-25-«  8:45  am) 


analysis  of  current  GME  reiource 
utilization  will  be  presented. 

Patikia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

{une  23. 1986. 

[FR  Doc.  86-14449  Filed  8-25-88;  8:45  amj 

KLLNM  COW  3S1»41-« 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Qreduate  Medfeal  Education  Advteory 
Committee 

AOENCV:  Department  of  Defense 
Graduate  Medical  Education  Advisory 
Committee,  Defense. 
actwn:  Notice  of  open  meeting. 

aUMauwv:  Pursuant  to  the  provisions  of 
Pub.  L  92-463,  notice  is  hereby  given 
that  an  open  meeting  of  the  Department 
of  Defense  Graduate  Medical  Education 
Advisory  Conunittee  has  been 
scheduled  as  follows: 
date:  July  24, 1986,  8:00  a.m.  to  5M)  p.m. 

ADONCSS:  Crystal  City  Marriott  1999 

Jefferson  Davis  Highway,  Arlington, 

Virginia. 

FOR  FURTHER  INFORMATIOtl  CONTACr. 

Lieutenant  Colonel  Michael  Hemdon, 
Executive  Secretary,  DoD  Graduate 
Medical  Education  Advisory  Committee. 
Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  Room  1B657. 
the  Pentagon,  Washington.  DC,  20301 
(202)  804-0748. 

SUPPUEMCHTARY  INFORMATION:  This  wiU 
be  the  second  meeting  of  the  Committee. 
Presentations  of  current  and  projected 
Service  programs  will  be  made.  A  DoD 


■  The  limit  hat  not  been  adjusted  to  reflect  any 
impons  exported  after  December  31. 1989. 

•The  agreement  provide*,  in  part,  that;  (1)  with 
the  exception  of  Category  315.  any  speciHc  limit 
may  be  exceeded  by  not  more  ttian  5  percent  of  it* 
square  yards  equivalent  total,  provided  tliat  the 
amount  of  ti»e  increase  is  compensated  for  by  an 
equal  square  yard  aquivalent  decrease  in  one  or 
more  other  speciHc  limiU  in  that  agreement  year.  (2) 
the  specific  limits  for  certain  categories  may  \m 
increased  for  carryforward:  and  (3)  administrative 
arrangments  or  adjustments  may  be  made  to  resolve 
minor  problems  arising  in  the  implementation  of  the 
agreement. 


Department  of  the  Air  Force 

Termination  of  Application:  Slide 
Airways,  Dtviaion  of  AirtHt 
Intemationai  in  the  Vietnam  Conflict 
(1965-1967) 

Consideration  of  the  application  on 
behalf  of  Slick  Airways  Division  of 
Airlift  Intemationai  in  the  Vietnam 
Conflict  (1965-1967)  under  section  401. 
Pub.  L.  95-202  and  DOD  Directive 
1000.20  has  been  terminated.  The 
applicant  for  the  group  is  now  deceased 
and  no  other  persons  have  responded  to 
the  solicitation  for  information  about 
this  group  which  appeared  in  the 
original  acceptance  announcement  in 
the  Federal  Register  on  December  17, 
1985,  50  PR  51449.  Should  any  other 
individual  or  group  wish  to  sponsor  the 
application  on  behalf  of  this  group, 
contact  the  DOD  Civilian/Military 
Service  Review  Board,  Secretary  of  the 
Air  Force  (SAF/MIPC),  Washington,  DC 
20330.  For  further  information,  contact  Lt 
Col  Michael  Dandar.  (202)  892-4744.  or 
Lt  Col  Mary  Todd.  (202)  692-4746. 
Patsy  J.  Cornier, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  86-14407  Filed  6-25-86;  8:45  am) 
HLUNO  COM  sste-evM 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Cioeecl  Meeting 

Notice  was  published  lune  13. 1986.  at 
51  FR  21590.  that  the  Naval  Research 
Advisory  Conunittee  Panel  on  Under  Ice 
Warfare  Requirements  will  meet  on  July 
1  and  2, 1986.  The  meeting  location  on 
July  1  and  2  has  been  changed  to  R&D 
Associates.  1401  Wilson  Boulevard, 
Arlington,  Virginia.  All  other 
information  in  the  previous  notice 
remains  effective. 

Dated:  )une  20, 1986. 
Harold  L.  StoiUr,  Jr., 
Commander.  JAGC.  U.S.  Navy.  Federal 
Register  Liaison  Officer. 
[FR  Doc.  86-19465  Filed  6-25-86;  8:45  am] 

WUMS  coot  SS10-AE.M 


DEPARTMENT  OF  ENERGY 

National  PeUoleum  Council, 
Coordinating  Subcommittee  on  OS. 
Petroleum  Refining;  Meeting 

Notice  is  hereby  given  that  the 
Coordinating  Subcommittee  on  U.S. 
Petroleum  Refining  will  meet  in  July 
1986.  The  National  Petroleum  Council 
was  established  to  provide  advice, 
information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters 
relating  to  oil  and  natural  gas  or  the  oil 
and  natural  gas  industries.  The 
Coordinating  Subcommittee  on  U5. 
Petroleum  Refining  will  be  addressing 
the  current  activities  of  all  task  groups 
and  providing  guidance  for  future 
studies.  Its  analysis  and  findings  will  be 
based  on  information  and  data  to  be 
gathered  by  the  various  task  groups. 

The  Coordinating  Subcommittee  on 
U.S.  Petroleum  Refining  will  bold  its 
thirteenth  meeting  on  Thursday,  July  17, 
1986.  starting  at  9:00  a.m.,  in  the  Austin 
Room  of  the  Four  Seasons  Hotel.  1300 
Lamar  Street.  Houston.  Texas. 

The  tentative  agenda  for  the 
Coordinating  Subcommittee  on  U.S. 
Petroleum  Refining  meeting  follows: 

1.  Opening  remarks  by  the  Chairman 
and  Government  Cochairman. 

2.  Review  draft  report. 

3.  Discuss  any  other  matters  pertinent 
to  the  overall  assignment  from  the 
Secretary  of  Energy. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Coordinating 
Subcommittee  on  U.S.  Petroleum 
Refining  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Coordinating  Subcommittee  on 
U.S.  Petroleum  Refining  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Ms.  Pat  Dickinson,  Office  of  Oil, 
Gas,  Shale  and  Coal  Liquids,  Fossil 
Energy.  301/353-2430,  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  for  their  appearance  on  the 
agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  1&-190.  DOE  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington,  DC,  between  the 
hours  of  9:00  a.m.  and  4.-00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
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Issued  at  Washington.  DC.  on  )une  19. 1986. 
Donald  L  Bauer, 

Acting  Assistant  Secretary  for  Fossil  Energy. 
[FR  Doc.  86-14456  Filed  6-25-66;  8:45  am) 
BItXINQ  COOC  S4SO-01-M 

Economic  Regulatory  Administration 

IDocktt  No.  ERA-FC-S5-007;  OFP  Case 
Nos.  61053-9271-20,  21-24] 

Order  Granting  to  American  Cogen 
Technology,  Inc.,  Exemption  From  the 
Prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978 

aqency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  Order  granting  to  American 
Cogen  Technology,  Inc.,  exemption  from 
the  prohibitions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  has  granted  a  permanent 
cogeneration  exemption  from  the 
prohibitions  of  Title  II  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978,  42 
U.S.C.  8301  et  seq.  ("FUA"  or  "the  Act") 
to  American  Cogen  Technology,  Inc. 
(Cogen  or  "the  petitioner").  The 
permanent  cogeneration  exemption 
permits  the  use  of  natural  gas  as  the 
primary  energy  source  for  a  54.19  MW 
(net.  approximate)  combined  cycle 
cogeneration  facility  designed  to 
produce  electricity  and  process  steam  at 
the  Spreckels  Agri-Business  Center, 
Spreckels,  California.  The  final 
exemption  order  and  detailed 
information  on  the  proceeding  are 
provided  in  the  SUPPt^MENTARV 
INFORMATION  section,  below. 
DATES:  The  order  shall  take  e^ect  on 
August  25, 1986. 

The  public  file  containing  a  copy  of 
the  order,  other  documents,  and 
supporting  materials  on  this  proceeding 
is  available  upon  request  through  DOE. 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue,  SW.,  Room 
lE-190.  Washington,  DC  20585,  Monday 
through  Friday,  9:00  a.m.  to  4:00  p.m.. 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  G.  Blackmore,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW.,  Room  GA-093, 
Washington.  DC  20585.  Telephone 
(202)  252-1774 
Steven  E.  Ferguson.  Esq..  Office  of 
General  Counsel.  Department  of 
Energy,  Forrestal  Building,  Room  6A- 
113. 1000  Independence  Avenue,  SW.. 


Washington.  DC  20585.  Telephone 
(202)  252-6947. 
SUPPIXMENTARY  INFORMATION:  On 

March  26. 1985.  Cogen  petitioned  ERA 
under  section  212(c)  of  FUA  and  10  CFR 
503.37  for  a  permanent  cogeneration 
exemption  to  permit  the  use  of  natural 
gas  in  a  54.19  MW  (net,  approximate) 
combined  cycle  cogeneration  facility 
consisting  of  two  gas  turbine  generators, 
two  waste  heat  recovery  steam 
generators,  a  steam  extraction  turbine 
generator  and  ancillary  equipment. 
Action  on  the  petition  was  delayed  until 
the  petitioner  resolved  certain  issues 
with  the  California  Energy  Commission. 
As  all  of  the  net  annual  generation  of 
electric  power  from  the  unit  will  be  sold 
to  Pacific  Gas  and  Electric  Company, 
the  unit  is,  by  definition,  an  electric 
powerplant  under  10  CFR  500.2.  The 
facility  will  produce  approximately 
45.900  pounds  of  steam  per  hour  which 
will  supply  Spreckels  Agri-Business 
Center's  needs. 

Basis  for  Permanent  Exemption  Order 

The  permanent  exemption  order  is 
based  upon  evidence  in  the  record 
including  Cogen's  certification  to  ERA, 
in  accodance  with  10  CFR  503.37(a)(1), 
that: 

1.  The  oil  or  natural  gas  to  be 
consumed  by  the  cogeneration  facility 
will  be  less  than  that  which  would 
otherwise  be  consumed  in  the  absence 
of  such  cogeneration  facility,  in 
accordance  with  10  CFR  503.37(a)(l)(i); 

2.  The  use  of  a  mixture  of  natural  gas 
and  coal  or  oil  and  coal  in  the 
cogeneration  facility  will  not  be 
technically  feasible,  in  accordance  with 
10  CFR  503.37(a)(l)(ii);  and 

3.  Prior  to  operation,  all  applicable 
environmental  certifications  will  be 
secured. 

The  last  certification  is  required  under 
10  CFR  503.13(b)(1).  In  further 
compliance  with  that  section.  Cogen 
submitted  and  certified  as  accurate  the 
information  required  by  the 
environmental  checklist  in  §  503.13(b). 
as  amended  (51  FR  18866,  May  22. 1986). 

Procedural  Requirements 

In  accordance  with  the  procedural 
requirements  of  section  701(c)  of  FUA 
and  10  CFR  501.3(b).  ERA  published  its 
Notice  of  Acceptance  of  Petition  and 
Availability  of  Certification  in  the 
Federal  Register  on  May  1. 1965  (50  FR 
18550),  commencing  a  45-day  public 
conunent  period. 

A  copy  of  the  petition  was  provided  to 
the  Environmental  Protection  Agency 
for  comments  as  required  by  section 
701(f)  of  the  Act.  During  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  request  a  public 


hearing.  The  comment  period  closed  on 
June  17, 1985;  no  comments  were 
received  and  no  hearing  was  requested. 

Order  Granting  Pennanent  Cogeneratioa 
Exemption 

Based  upon  the  entire  record  of  this 
proceeding,  ERA  has  determined  that 
Cogen  has  satisfied  the  eligibility 
requirements  for  the  requested 
permanent  cogeneration  exemption,  as 
set  forth  in  10  CFR  503.37  and  503.13. 
Therefore,  pursuant  to  section  212(c)  of 
FUA,  ERA  hereby  grants  a  permanent 
cogeneration  exemption  to  Cogen  to 
permit  the  use  of  natural  gas  as  the 
primary  energy  source  for  its 
cogeneration  facility  at  the  Spreckels 
Agri-Business  Center,  Spreckels, 
California. 

Pursuant  to  section  702(c)  of  the  Act 
and  10  CFR  501.69,  any  person  aggrieved 
by  this  order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  the  publication  of 
this  order  in  the  Federal  Register. 

Issued  in  Washington,  DC,  on  June  16, 1988. 
Robert  L  Davies, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 
[FR  Doc.  86-14457  Filed  6-25-88;  8:45  am) 
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[ERA  Docket  No.  86-2e-NQ] 

NHP  Energy,  Inc.;  Order  Granting 
Blanket  Authorization  To  Import  Gas 
from  Canada 

agency:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas  from  Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  blanket 
authorization  to  import  natural  gas  from 
Canada  to  NHP  Energy,  Inc.  (NHP).  The 
order  issued  in  ERA  Docket  No.  86-28- 
NG  authorizes  HNP  to  import  up  to  3  Bcf 
over  a  two-year  period  for  sale  in  the 
domestic  spot  market. 

A  copy  of  this  order  is  available  in  the 
Natural  Gas  Division  Docket  Room,  GA- 
076,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  252-947a 
The  docket  room  is  open  between  the 
hours  of  8K)0  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
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issued  in  Wsstui«ton.  DC  on  June  20, 19M. 

RobMt  L  Davia*. 

Dinctor,  Offk»  t^Ptmk  Pro-am*.  Economic 

Regulatory  Administration. 

{FR  Doc  86-14454  Piled  O-2»-80;  8:45  am] 


[ERA  Dednt  tlo.  aS-oe-MQ) 


TennMSM  Qm  npelM  Co;  Order 
Exiendbig  AMlhoriatton  To  tanpoct 
Natural  Gas  IrofiK 
AiiieiwBn9  Cowtract 


;  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  order  granting 
extension  of  authorization  to  import 
natural  gas  from  Canada,  modifying 
contract  terms  and  conditions,  and 
providing  for  spot  sales. 


r.  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  extending  the  present 
authorization  of  Tennessee  Gas  Pipeline 
Company  (Tennessee)  to  import  up  to 
75,000  Mcf  of  natural  gas  per  day  from 
Canada  from  November  1, 1987.  through 
October  21.  200a  The  original 
authorization  for  the  importation  was 
granted  in  DOE/ERA  Opinion  and  Order 
No.  32.  Tennessee  has  also  renegotiated 
the  terms  and  conditions  of  its  contract 
with  its  suppUer,  ProGas  Limited 
(ProGas),  to  bring  them  into  conformity 
with  the  DOE  policy  guidelines  for 
natural  gas  imports  (49  PR  6684. 
February  22, 1984)  and  asked  that  the 
new  contract  supersede  all  prior 
agreements. 

DATE  The  new  contract  also  provides 
that  ProGas,  from  time  to  time,  may 
offer  certain  volumes  of  the  contract  gas 
as  "special  purchase  gas"  for  sale  at  a 
commodity  charge  less  than  the 
commodity  charge  otherwise  in  effect 
under  the  agreement.  Tennessee  may 
assign  its  rights  and  obligations  with 
respect  to  the  purchase,  receipt  and 
payment  for  any  or  all  of  this  special 
purchase  gas  to  third  parties  through 
spot  sales.  The  duration  of  Tennessee's 
authority  to  utilize  the  "special  purchase 
gas"  provision  has  been  restricted  to 
two  years  from  the  date  of  first  delivery 
to  conform  to  other  such  blanket 
authorizations. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestai  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  252-9478.  The  docket  room  is  open 
between  the  hours  of  8KX)  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 


Issued  in  Washington.  DC.  June  20, 1886. 
Robert  L  Davies, 

Director.  Office  ofFueh  Programs,  Economic 
Regulatory  Administration. 
[FR  Doc  86-14455  Filed  6-2S-86;  8:45  am) 


Office  Of  Energy  Reeearch 

Energy  Research  Advisory  Board; 
Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  and 
S  101-8.1015  of  the  Interim  Rule  on 
Advisory  Committee  Management,  (41 
CFR  101-8.1015)  and  following 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration,  notice  is 
hereby  given  that  the  Energy  Research 
Advisory  Board  has  been  renewed  for  a 
2-year  period  ending  )une  19, 1988.  The 
Committee  will  continue  to  provide 
advice  to  the  Secretary  of  Energy  oti  the 
research  and  development  activities  of 
the  Department  of  Energy. 

The  renewal  of  the  Energy  Research 
Advisory  Board  has  been  determined  to 
be  necessary  and  in  the  public  interest 
in  connection  with  the  performance  of 
duties  imposed  upon  the  Department  of 
Energy  by  law.  The  Committee  will 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92-463).  the 
Department  of  Energy  Organization  Act 
(Pub.  L  No.  95-91),  and  regulations  and 
directives  implementing  those  statutes. 

Further  infonnation  regarding  this  advisory 
committee  can  be  obtained  from  Gloria 
Decker  (202/252-8990). 

Issued  in  Washington.  DC  on  June  20, 1986. 
Charles  R.  Tiemey, 

Advisory  Committee  Management  Officer. 
[FR  Doc  86-14453  Filed  6-25-86;  &45  am) 

BIUJNQ  CODE  •4<e-01-« 


Federal  Energy  Regulatory 
Commission 

[Docint  Nos.  CP86-528-000  et  al.) 

Natural  Gas  Certificate  RHngs:  United 
Gas  Pipe  Line  Company  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Company 

June  17, 1986. 

[Docket  No.  CP86-526-0001 

Take  notice  that  on  May  Sa  1986, 
United  Gas  Pipe  Line  Company 
(Applicant).  P.O.  Box  1478,  Houston, 
Texas  77251-147a  filed  in  Docket  No. 
CP8ft-528-000.  and  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  for  a 


certificate  of  public  convenience  and 

necessity  along  with  pregranted 
abandonment  authorization,  authorizing 
a  contract  demand  reduction/ 
conversion  program  for  its  firm  sales 
customers  under  Rate  Schedules  G-N, 
G-S,  DG-N,  DG-S  and  PL-N  and  a 
transportation  program  under  new  Rate 
Schedules  ITS  and  FTS  which  would 
provide  self-implementing  intemiptible 
and  firm  transportation  services  on  an 
"open-access"  basis,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  it  is  proposing 
its  "open  access"  transportation 
program  and  contract  demand  revision 
program  as  a  result  of  the  Commission's 
Order  Nos.  436  and  436-A.  Applicant 
further  asserts  that  its  proposed 
programs  meet  the  substantive 
ob)ectives  of  the  Commission's  Order 
Nos.  436  and  436-A. 

Applicant  states  that  revised  service 
agreements  would  be  required  to 
establish  its  base  service  level 
obligations  and  that  the  revised  service 
agreements  would  have  proposed  terms 
extending  to  October  31, 1991.  Applicant 
further  states  that  any  customer 
redesignating  its  maximum  daily 
delivery  quantify  (CDQ)  would  be 
offered  the  following  basic  service  level 
options  exercisable  over  a  five-year 
period  beginning  November  1, 1986:  (1) 
Retain  or  reduce  the  current  CDQ  level; 
(2)  convert  a  portion  of  the  current  CDQ 
level  to  firm  transportation:  or.  (3) 
combine  the  above  CDQ  reduction  and 
conversion  options.  Applicant  proposes 
the  following  annual  percentage 
limitations: 
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It  is  explained  that  the  nominated 
percentage  reduction  would  apply  each 
time  to  the  then-applicable  CDQ  level. 
Apphcant  notes  that  the  above 
percentage  limitations  and  terms  would 
be  in  place  of  the  options  contemplated 
by  §  284.10  (c)  and  (d)  of  the 
Commission's  Regulations.  Applicant 
further  states  that  at  the  time  of  the 
customer's  election  to  reduce  its  CDQ,  a 
proposed  "exit  fee"  would  be  calculated 
and  assessed  as  the  product  of  the 
applicable  unit  demand  charge  and  the 
customer's  desired  CDQ  reduction 
multiplied  by  twelve.  As  proposed,  a 
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customer  exercising  a  conversion  option 
to  firm  transportation  service  would  not 
be  charged  an  "exit  fee."  Instead, 
Applicant  proposes  payment  of  a 
monthly  reservation  charge  representing 
the  capacity  reserved. 

Applicant  also  proposes  to  provide  to 
each  firm  sales  customer  an  opportunity 
to  have  Applicant  transport  volumes 
representing  released  natural  gas  from 
Applicant's  producer/supplier's  in  daily 
quantities  of  up  to  40  percent  of  the 
customer's  CDQ  level.  Applicant  states 
that  it  has  filed  companion  Docket  Nos. 
CI86-447-O00  and  CI86-45(MX)0  on  May 
30, 1986,  on  behalf  of  its  producer 
suppUers  for  the  requisite  producer 
authority.  Applicant  states  that  such 
transportation  service  would  be  offered 
on  a  firm  basis  under  the  new  Rate 
Schedule  FTS  at  the  applicable 
commodity  rate  as  proposed. 

Applicant  asserts  that  in  addition  to 
establishing  CDQ  levels,  an  element  of 
its  open  access  transportation  program 
would,  as  proposed,  establish  and 
define  Applicant's  monthly  and  annual 
service  level  obligations  based  on  each 
customer's  nominations  designated  as 
current  entitlement  quantities  (CEQ). 
Applicant  states  that  the  CEQ  would 
represent  each  customer's  anticipated 
montly  purchases  during  a  twelve  month 
"Entitlement  Year."  Applicant  explains 
that  a  customer  would  not  be  permitted 
to  nominate  takes  of  gas  on  any  day  in 
excess  of  the  CDQ  level  Applicant 


further  states  that  any  subsequent 
request  for  service  in  excess  of  the  CDQ 
or  CEQ  levels  would  be  offered  as 
Authorized  Overrun  Transportation 
(AOT)  service  on  an  as  available  basis. 

Applicant  further  proposes  "open 
access"  transportation  service  on  both 
an  intemiptible  and  firm  basis  to  any 
person  in  accordance  with  the  proposed 
rates  and  terms  as  submitted  in  pro 
forma  Rate  Schedules  ITS  and  FTS, 
respectively.  Applicant  states  that  as  a 
general  policy  it  would  afford  first- 
priority  transportation  capacity  for  the 
movement  of  natural  gas  released  by 
Applicant's  producer  suppliers  and 
second-priority  transportation  capacity 
for  the  movement  of  natural  gas  for  its 
existing  sales  customers.  Under  the 
terms  stated  on  the  pro  forma  sheets 
submitted  for  Rate  Schedules  ITS  and 
FTS,  Applicant  proposes  to  (1)  reserve 
the  right  to  refuse  requests  for 
transportation  services  under  specified 
operational  and  economical  conditions; 
(2)  perform  such  services  under 
Subparts  B,  G,  or  H  or  Part  284  of  the 
Commission's  Regulations;  (3)  permit 
customers  to  add  or  delete  receipt/ 
delivery  points  without  affecting  the 
customers  priority  of  service,  so  long  as 
such  modification  remains  within 
estabhshed  quantities;  (4)  stipulate  the 
data  to  be  included  by  customers  when 
submitting  requests  for  service;  and,  (5) 
assess  the  cliaiges  as  shown  in  the 
attached  Appendix  and  as  stated  on  pro 


forma  revised  sheet  No.  4-D  for  Rate 
Schedule  ITS  and  pro  forma  Revised 
Sheets  Nos.  4-E  and  4E-1  for  Rate 
Schedule  FTS. 

Applicant  further  proposes  to  assess  a 
"gas  supply  availability  charge"  (GSAC) 
to  customers  purchasing  under 
Applicant's  Rate  Schedules  G,  DG,  or  PL 
who  do  not  purchase  the  volumes  of 
natural  gas  which  are  nominated  by 
them.  Applicant  states  that  the  GSAC 
would  be  assessed  on  the  basis  of  a 
customer's  shortfalls  in  takes  of 
"qualified  throughput"  during  a  month  to 
satisfy  its  CEQ.  Applicant  explains  that 
the  phrase  "qualified  throughput"  would 
include  a  customer's  purchases  from 
Applicant  as  well  as  the  volumes 
transported  by  Applicant  on  behalf  of 
the  customer  which  provide  Applicant 
with  take  or  pay  relief  Applicant 
proposes  to  bill  the  GSAC  to  each 
applicable  customer  by  multiplying  the 
proposed  GSAC  commodity  rate  of  27.5 
cents  per  Mcf  by  the  positive  difference 
in  volume  obtained  by  subtracting  a 
customer's  "qualified  throughput"  for 
the  month  from  85  percent  of  a 
customer's  CEQ  for  the  month. 
Applicant  indicates  that  the  terms  for 
the  GSAC  would  be  included  in  its 
General  Terms  and  Conditions  of 
Applicants  FERC  Gas  Tariff. 

Comment  date:  July  7, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Appendix 


Rate  Schedule  ITS 


Onshore  trampoflalton 


Includkig  Cost  o(  Company-Uwd  Qm 

tndudins  Cod  ot  Company-UsMl  Qm  «id  Induding  Qni_ 
Eidndng  OoM  ol  Company.U9«d  6m... 


Exduding  Coal  ol  Coniptw»  U»«d  Gas  and  InckKSng  GRI.. 


Propoaad  oowwwKJty  ralaa  psf  MCF 


Typa- 


13.4S« 
14.80* 
11.72t 
13.07* 


Min. 


4.B4* 

e.i»* 

3.11* 
4.46* 


SUM* 
».24« 

23.44* 
24.79* 


9.67* 

11.02* 

6.22* 

7.57* 


40.94* 

41  .aa* 

36.16* 

36.51* 


Mkl 


14J2* 

15.87* 

8.34* 

10.68* 


Typa  h  a  Iwul  aqual  1o  or  lesa  than  75  nflas;  TYPE  II:  a  Haul  in  axcoa*  of  75  mlea  and  aqual  to  or 


lass  than  300  milas;  TYPE  W:  a  haul  )n  axcass  t*  300  n8sa 


AOT  charge*  would  be  assessed  the  above 
maximum/miniinum  rates  as  applicable. 

Offshore  Transportation 
Rates,  as  proposed,  would  be  based  on  the 


incremental  cost  of  the  facilities  required  to 
provide  such  service  but  not  less  than  5t  per 
Mcf  of  natural  gas  received  by  Applicant  for 
transportaUoo.  The  proposed  onshore  rates 


and  GRI  surcfaaige  would  also  be  applied,  if 
applicable. 

Proposed  Imbalance  Charge  Under  Rate 
Schedule  ITS:  ILOH  per  Mcf. 


Rate  Schedule  FTS  CNshore  Transportation 


Rate  schedule  FTS-1 


IndHtfno  Coat  ol  Company-Uaad  Qas*  _ 
Exdudng  Coal  ol  Cigmpanr-Uaari  Gaa' . 


Proposed  matamuni  comnodRy  lalaa  tor  cuatoai 
Irwiapoilina  sMw  COQ  under  rato  achadtSa 


P1-N 


23.44* 

19.40* 


D6-N 


4eS3« 
42.78* 


G-N 


111.24* 

loraH 


OO-S 


38.86* 
36J4* 


6-S 


8^•4« 

aesD* 


1Z77* 
8.73* 


■  Ralee  Mctude  a  1.35*  QRI  sivcharge  a*  apptcabla  pursuant  to  FERC  OpMon  No.  243. 
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The  Maximum  AOT  Rate  i*  proposed  to  be:      Rate,  plus  (2)  the  applicable  commodity  rate.        proposed  applicable  Minimum  Commodity 
(1)  a  component  reflecting  100%  load  factor  of      The  Minimum  AOT  Rate  would  be  the  Rate, 

the  applicable  PLr-N,  DG-N  or  DG-S  Demand 


Rata  whadul*  FTS-2 


ConmexStt  Roles: 
kidudng  Coal  o<  CompanHJM^  Gm*.~ 
Enduding  Cost  o«  Compariy-UMd  Gai*_ 


Pt-N 


t10.91 
21.12* 

i7.oa« 


DO-M/ 
Q-N 


te.oo 

2e.72« 

22.flat 


OG-S/G-S 


MJI 

24.24« 

20.20* 


1277* 
8.73* 


■  RalM  induda  a  1  35*  QRI  aurctiarga  aa  mfUMMa  purauanl  to  FERC  OpHon  No.  243. 


The  Maximum  AOT  Rate  is  proposed  to  be:      the  Reservation  Rate,  plus  (2)  the  applicable 
(1)  a  component  reflecting  100%  load  factor  of      commodity  rate.  The  Minimum  AOT  Rate 


would  be  the  proposed  applicable  Minimum 
Commodity  Rate. 


Reaanalion  Rata:  $9  46 
CommcxWy  Rala; 
Inckxing  Coal  at  Conpany-Osad  Ga* 


IndiKing  Cost  o«  Company-Used  Gas  and  tncMkig  GM 

Exdudng  Coal  ol  Cooipany-Usod  Gaa 

Ewkjdkig  Coal  ol  Cotnpany-Uaad  Gas  and  Inckxing  QRt* 


*  Ratas  nduda  a  1.3S«  GRI  supchargs  a*  VpicaUe  purauanl  to  FERC  OpMon  Na  243. 


The  Maximum  AOT  Rate  is  proposed  to  be: 
(1)  a  component  reflecting  100%  load  factor  of 
the  Reservation  Rate,  plus  (2)  the  applicable 
commodity  rate.  The  Minimum  AOT  Rate 
would  be  the  proposed  applicable  Minimum 
Commodity  Rate. 

Proposed  Firm  Offshore  Transportation 
Rates 

Rates,  as  proposed,  would  be  based  on  the 
incremental  cost  of  the  facilities  required  to 
provide  such  service  but  not  less  than  5t 
times  the  customers  maximum  daily  quantity 
times  the  number  of  days  in  the  month.  The 
proposed  onshore  rates  and  GRI  surcharge 
would  also  be  applied,  if  applicable. 

2.  Texas  Gas  Transmission  Corporatioa 

June  19, 1986. 

(Docket  No.  CP86-521-0001 

Take  notice  that  on  May  30. 1986. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  Box  1160.  Owensboro. 
Kentucky  42302,  filed  in  Docket  No. 
CP86-521-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
S  284.221  of  the  Commission's 
Regulations  for  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  Texas  Gas  to  transport  gas 
for  others,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  in  addition  to 
the  blanket  certificate,  it  requests  the 
Commission  to  authorize  (1)  the 
permanent  incorporation  of  its  TSC  Rate 
Schedule  into  its  FERC  Gas  Tariff. 


Original  Volume  No,  1  for  availability  to 
jurisdictional  sales  customers  electing  to 
execute  new  service  agreements;  (2) 
Texas  Gas  to  provide  firm  sales  service 
to  its  customers  under  a  new  form  of 
service  agreement  to  be  entered  into 
after  Texas  Gas  accepts  the  Order  436 
blanket  certificate;  (3)  the  interim 
contract  demand,  D-2  quantities  and 
aimual  quantity  level  adjustments 
provided  for  herein,  in  the  event  of  by- 
pass to  Texas  Gas;  and  (4)  the 
incorporation  into  Texas  Gas'  tariff  of 
the  FT  (Firm  Transportation)  and  IT 
(Intemiptible  Transportation)  Rate 
Schedules. 

Texas  Gas  states  that  the  new  service 
agreements  would  be  substantially  the 
same  as  presently  existing  service 
agreements  except  for  conditions 
relating  to  the  term  of  the  agreements, 
quantity  adjustments,  take-or-pay 
funding  and  curtailment  liability.  Texas 
Gas  furiher  states  that  customers  would 
have  a  reimbursement  obligation  for 
actual  payments  made  by  Texas  Gas  as 
a  result  of  gas  prepayment  claims 
asserted  against  Texas  Gas  pursuant  to 
gas  purchase  contracts  with  producers, 
pipelines  or  other  entities.  Texas  Gas 
states  that  Commission  approval  of  this 
application  would  authorize  interstate 
pipeline  customers  of  Texas  Gas  to 
include  and  flow  through  the  take-or- 
pay  funding  amounts  paid  pursuant  to 
the  CD  or  CDL  Service  Agreements  in 
their  Purchased  Gas  Adjustment  filings. 


Texas  Gas  states  that  except  to  the 
extent  expressly  provided  for  in  its 
application,  it  would  comply  with  the 
terms,  conditions  and  procedures 
specified  in  %  284.221(c)  of  the 
Commission's  Regulations. 

Comment  date:  July  10. 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

S.  Aikla  Energy  Resources,  a  division  of 
Arkla,  Inc. 

lune  19. 1986. 

[Docket  No.  CP86-632-O0OJ 

Take  notice  that  on  June  3. 1986.  Arkla 
Energy  Resources  (AER),  a  division  of 
Arkla.  Inc.,  P.O.  Box  21734,  Shreveport, 
Louisiana  71151  filed  in  Docket  No. 
CP86-532-000  a  request  pursuant  to 
%\  157.205. 157.211  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 157.211 
and  157.212  for  authorization  to 
construct  and  operate  taps  and  related 
jurisdictional  facilities  necessary  to 
enable  Arkla  to  deliver  gas  from  several 
of  its  jurisdictional  pipelines  to 
consumers  served  by  Arkansas 
Louisana  Gas  Company  (ALG).  a 
division  of  Arkla,  Inc.,  under  the 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 
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It  is  stated  that  AER  proposes  to 
construct  and  operate:  (1)  A  tap  on  its 
Line  S  to  establish  an  additional  town 
border  delivery  point  as  a  needed 
supplemental  feed  into  ALG's 
Shreveport.  Louisiana,  distribution 
system.  AER  states  that  approximately 
4,000,000  Mcf  per  year  would  be 
delivered  through  the  proposed 
facilities;  (2)  a  sales  tap  on  its  Line  JM- 
24  in  Crittenden  County.  Arkansas,  to 
deliver  gas  to  ALG  for  service  to  a 
residential  customer,  Mr.  Mike  Forbis, 
who  would  use  approximately  100  Mcf 
per  year  for  residential  purposes;  (3)  a 
sales  tap  on  its  Line  838  in  Pontotoc 
County,  Oklahoma,  to  deliver  gas  to 
ALG  for  service  to  a  residential 
customer,  Mr.  Earl  E.  McKendree  Jr., 
who  would  use  approximately  320  Mcf 
per  year  for  residential  purposes;  and  (4) 
a  sales  tap  on  its  Line  E.  in  Union 
County,  Arkansas,  to  deliver  gas  to 
ALG's  Rural  Extension  No.  1187  for 
distribution  to  an  anticipated  90 
residential  customers  and  26  commercial 
customers,  who  would  use  an  aggregate 
volimie  estimated  at  about  20,650  Mcf 
per  year.  It  is  estimated  that  the  total 
cost  of  these  facilities  is  $181,736. 

AER  states  that  the  gas  would  be 
delivered  from  its  general  system 
supply,  which  AER  indicates  is 
adequate  to  provide  the  service. 

Comment  date:  August  4, 1986.  in 
accordance  v*nth  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Com|Mny,  a 
divisiai  of  Tenneco,  Inc. 

June  19. 1988. 

(Docket  No.  CP8e-534-000 

Take  notice  that  on  June  3, 1986, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco;  Inc.  (Applicant), 
P.O.  Box  2511,  Houston,  Texas  77001. 
filed  in  Docket  No.  CP86-534-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  S  284.221  of  the 
Commission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  transportation  of 
natural  gas  on  behalf  of  the  others,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  pubhc  inspection. 

AppUcant  indicates  that  it  intends  to 
transport  natural  gas  on  behalf  of  all 
shippers  and  elects  to  become  a 
transporter  under  the  terms  and 
conditions  of  the  Commission's  Order 
No.  436,  issued  October  9, 1985,  in 
Docket  No.  RM85-1-000.  Applicant  also 
requests  pre-granted  authorization  to 
abandon  transportation  services  as 
provided  in  Subpart  G  of  Part  284  of  the 
Commission's  Regulations.  Applicant 
states  that  it  accepts  and  would  comply 


with  the  conditions  in  paragraph  (c)  of 
§  284.221  of  the  Commission's 
Regulations  which  paragraph  refers  to 
Subpart  A  of  Part  284  of  the 
Commission's  Regulations. 

Further,  Applicant  states  that  it  will 
accept  the  blanket  certificate  requested 
provided  the  Commission  accepts, 
subject  to  refund,  the  concurrently,  filed 
Second  Revised  Volume  No.  1  to 
Applicant's  FERC  Gas  Tariff  and  the 
Commission  excludes  Applicant's 
storage  facilities  and  service  from  the 
open  access  conditions  of  Order  Nos. 
436,  et  al.  Applicant  further  indicates 
that  copies  of  this  filing  have  been 
mailed  to  all  of  its  customers  and 
affected  state  regulatory  commissions. 

Comment  date:  July  10, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Panhandle  Eastern  Pipe  Line 
Company 

June  19, 1986. 

(Docket  No.  CP88-530-0001 

Take  notice  that  on  June  2. 1986. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP86-53O-000  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  by 
sale  to  Phillips  66  Natural  Gas  Company 
(Phillips)  certain  wellhead  compression 
facilities  located  in  Converse  County, 
Wyoming,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  retire  from 
service  by  sale  to  Phillips  its 
Compression  Unit  U-379  which  is 
described  as  one  White/Joy  580 
horsepower  gas  compressor,  and  one- 
third  of  the  building  presently  housing 
the  three  compressor  units  located  at  the 
Hogs  Draw  Compressor  Station. 
Converse  County,  Wyoming.  It  is  stated 
that  the  sales  price  is  approximately 
$63,000.  Panhandle  explains  that 
production  rates  from  the  related  gas 
reservoirs  have  stabilized  and  its  does 
not  expect  to  add  any  new  gas  reserves 
from  those  reservoirs  because  they  are 
old  and  well  developed.  Therefore, 
Panhandle  states  the  unit  would  not  be 
needed  for  any  foreseeable  compression 
requirements.  It  is  stated  that  the 
subject  unit  was  installed  pursuant  to 
authorization  issued  in  Docket  No. 
CP75-54. 

Comment  date:  July  10, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


6.  Northwest  Central  Pipeline 
Corporation 

June  19. 1986. 

(Docket  No.  CP86-S3S-000] 

Take  notice  that  on  June  4, 1986, 
Northwest  Central  Pipeline  Corporation 
(Northwest  Central).  P.O.  Box  3288, 
Tulsa,  Oklahoma  74101.  filed  in  Docket 
No.  CP86-535-000  a  request  pursuant  to 
§§  157.205,  157.206, 157.212  and  157.216 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205. 157.208. 157.212 
and  157.216)  for  authorization  to  replace 
existing  measuring,  regulating  and 
appurtenant  facilities  for  The  Kansas 
Power  and  Light  Company  (KPL  Gas 
Service)  at  the  Driftwood  town  border  in 
Johnson  County,  Kansas,  the  Foster  Park 
town  border  in  Washington  County. 
Oklahoma;  and  the  Republic  town 
border  in  Greene  County,  Missouri, 
imder  its  authorization  issued  in  Docket 
No.  CP82-479-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  Centeral  states  the  existing 
facilities  are  no  longer  adequate  to  serve 
existing  and  anticipated  volumes. 
However,  Northwest  Central  does  not 
anticipate  any  significant  increased 
deliveries  through  the  proposed  facilities 
at  this  time.  It  is  stated  that  the 
Driftwood  facilities  would  also  be 
relocated  to  acconunodate  the 
construction  of  a  planned  highway. 
Northwest  Central  states  that  current 
volumes  of  delivery  are  32,850  Mcf 
annually  and  374  Mcf  on  a  peak  day  to 
Driftwood;  53.655  Mcf  annually  and  364 
Mcf  on  a  peak  day  to  Foster  Park;  and 
237.615  Mcf  annually  and  2,212  Mcf  on  a 
peak  day  to  RepubUc.  The  total  cost  to 
reclaim  the  facilities  is  estimated  to  be 
$12,000  and  salvage  value  is  estimated 
to  be  $8,480.  Northwest  Central 
estimates  the  total  cost  of  construction 
to  be  $209,850,  which  would  be  paid 
from  treasury  cash.  Finally,  Northwest 
Central  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  it 
has  sufficient  capacity  to  accomplish  the 
deliveries  specified  without  detriment  or 
disadvantage  to  its  other  customers. 
Comment  date:  August  4, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Nordiwest  Central  Pipeline 
Corporation 

June  19, 1986. 

[Docket  No.  CP8S-53»-0001 

Take  notice  that  on  June  3. 1988. 
Nothwest  Central  Pipeline  Corporation 
(Northwest  Central),  P.O.  Box  3288. 
Tulsa,  Oklahoma  74101,  filed  in  Docket 
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No.  CP86-533-000  a  request  pursuant  to 
§S  157.205  and  157.212  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  install  and  operate  two 
additional  delivery  points  on  its  system 
in  Sumner  and  )ohnson  Counties, 
Kansas,  under  the  certificate  issued  in 
Docket  No.  CP82-47»-000,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
nie  with  the  Commission  and  open  to 
public  inspection. 

Northwest  Central  states  that  the 
delivery  points  would  serve  Kansas 
Power  and  Light  Comapny  (KPL),  an 
existing  distribution  customer,  for  resale 
to  the  City  of  Wellington,  Kansas 
(Sumner  County),  for  use  in  a  gas-fired 
steam  turbine,  and  to  Overland  Park, 
Kansas  (Johnson  County)  for  service  to 
two  town  borders  and  to  reinforce  KPL's 
southern  distribution  system.  Northwest 
Central  estimates  annual  deliveries  at 
the  Wellington  delivery  point  at  55,000 
Mcf  with  a  maximum  peak  day  delivery 
of  2,160  Mcf.  It  is  estimated  that  these 
deliveries  would  increase  by  the  Tifth 
year  of  service  to  188,500  Mcf  annually 
and  5,760  Mcf  on  a  peak  day.  The  cost  of 
installing  the  facihties  is  estimated  at 
$73,800.  Northwest  Central  estimates 
annual  deliveries  at  the  Overland  Park, 
delivery  point  at  490,100  Mcf  with  a 
maximum  peak  day  delivery  of  6,930 
Mcf.  It  is  estimated  that  these  deliveries 
would  increase  by  the  fifth  year  to 
941,000  Mcf  per  year  and  16,560  on  a 
peak  day.  The  cost  of  installing  the 
facilities  is  estimated  at  $2,090. 

It  is  stated  that  the  deliveries  made  at 
the  new  delivery  points  would  be  within 
KPL's  authorized  contract  demand  and 
that  Northwest  Central's  sales  to  KPL 
would  be  made  under  Northwest 
Central's  Rate  Schedules  F.  C.  and  I. 

Comment  date:  August  4. 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Natural  Gas  Pipeline  Company  of 
America 

|une  19, 1986. 

(Docket  No.  CP88-540-000] 

Take  notice  that  on  June  5, 1986, 
Natural  Gas  Pipeline  Company  of 
America  (Applicant),  701  East  22nd 
Street,  Lombard,  Illinois  60148,  filed  in 
Docket  CP86-540-000  and  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing  it 
to  increase  its  daily  contract  quantity  to 
City  of  Perryville.  Missouri  (Perryville) 
and  City  of  Nashville,  Illinois 
(Nashville),  and  to  modify  existing 
regulator  facilities  at  Perryville,  all  as  ° 
more  fully  set  forth  in  the  application 
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which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Applicant  states  that  its  existing 
customers,  Perryville  and  Nashville, 
have  requested  increases  in  their  daily 
contract  quantities  of  700  Mcf  and  1,663 
Mcf,  respectively.  In  order  to  render  the 
additional  service  to  Perryville, 
Applicant  proposes  to  modify  the 
existing  measuring  facility  at  Perryville 
by  removing  the  1-inch  regulators  and 
appurtenant  piping  and  replacing  the 
same  with  2-inch  equipment  at  an 
estimated  cost  of  $4,000.  It  is  explained 
that  such  costs  would  be  reimbursed  to 
Applicant  by  Perryville.  Applicant  states 
that  no  additional  facilities  would  be 
required  to  deliver  the  increased 
volumes  to  Nashville. 

Comment  date:  July  10. 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Iroquois  Gas  Transmission  System 

June  19. 1986. 

(Docket  No.  CP86-524-000) 

Take  notice  that  on  May  30, 1986, 
Iroquois  Gas  Transmission  System 
(Iroquois),  598  Madison  Avenue,  6th 
Floor,  New  York,  New  York  10022,  filed 
an  application  pursuant  to  §  153.11  of 
the  Commission's  Regulations  for  a 
presidential  permit  for  the  construction, 
operation,  maintenance,  and  connection 
at  the  international  boundary  between 
the  United  States  and  Canada  of 
facilities  for  the  importation  of  natural 
gas,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Iroquois  states  that  it  has  filed 
concurrently,  in  Docket  No.  CP8fr-523- 
000,  an  application  pursuant  to  section  7 
of  the  Natural  Gas  Act  and  the  optional 
expedited  procedures  of  Subpart  E  of 
Part  157  of  the  Commission's 
Regulations  (1)  to  construct  and  operate 
a  new  pipeline  system  with  a  capacity 
of  353,000  Mcf  of  natu.-al  gas  per  day 
from  a  point  on  the  international  border 
near  Iroquois.  Ontario,  through  the 
states  of  New  York  and  Connecticut, 
along  Long  Island  Sound  to  a  point  near 
South  Commack,  Long  Island,  New 
York;  and,  (2)  to  transport  natural  gas 
through  the  new  pipeline  system  for 
local  distribution  companies  in  New 
Jersey,  New  York,  and  New  England, 
Iroquois  proposes  that  the  24-inch 
diameter  pipeline  to  be  owned  by 
Iroquois  interconnect  at  the  border  with 
the  24-inch  diameter  pipeline  to  be 
owned  by  TransCanada  Pipelines 
Limited  (TransCanada). 

It  is  stated  that  the  Iroquois  Gas 
Transmission  System  would  be 
established  as  a  general  partnership 


under  the  laws  of  New  York  and  that  the 
partners  in  Iroquois  would  be  affiliates 
of  TransCanada.  The  Brooklyn  Union 
Gas  Company,  the  Northeast  Utilities 
system.  Connecticut  Natural  Gas 
Corporation,  New  Jersey  Natural 
Resources  Company,  Southern 
Connecticut  Gas  Company,  and  J. 
Makowski  Associates,  Inc. 

Iroquois  states  that  all  of  the  affiliates 
which  become  partners  in  Iroquois 
would  be  United  States  corporations.  It 
is  stated  that  Iroquois  would  be 
managed  by  a  management  committee 
which  would  be  comprised  of  a 
representative  and  an  alternate 
representative  of  each  partner  to  be 
designated  after  the  general  partnership 
agreement  has  been  executed.  Iroquois 
further  states  that,  at  that  time,  this 
application  would  be  supplemented  with 
a  list  of  the  members  of  the  membership 
committee  and  their  nationalities. 

It  is  further  stated  that  (1)  neither 
Iroquois  nor  its  pipeline  would  be 
ovvmed  in  any  part  by  any  foreign 
government  or  directly  or  indirectly 
subventioned  by  any  foreign 
government;  (2)  Iroquois  has  no  existing 
contracts  with  any  foreign  government 
or  private  concern  which  relate  to  the 
control  or  fixing  of  rates  for  the 
purchase,  sale  or  transportation  of 
natural  gas  and  which  may  serve  in  any 
way  to  restrict  or  prevent  competing 
American  companies  from  extending 
their  own  activities:  and,  (3)  no  foreign 
government  or  agency  has  granted 
Iroquois  any  landing  license  or  permit  in 
connection  with  the  exportation  or 
importation  of  natural  gas. 

Comment  date:  July  10. 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  K  N  Energy,  INc. 

June  20, 1986. 

(Docket  No.  CP86-520-000) 

Take  notice  that  on  May  30. 1986.  K  N 
Energy.  Inc.  (K  N).  P.O.  Box  15265. 
Lakewood,  Colorado,  80215.  filed  in 
Docket  No.  CP86-520-000  a  request 
pursuant  to  §S  157.205  and  157.211  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate 
several  sales  taps  for  the  delivery  of  gas 
to  various  end  users  in  Kansas  and 
Nebraska,  under  the  certificates  issued 
in  Docket  Nos.  CP83-140-000.  CP83-140- 
001,  and  CP83-14O-002  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  additional  taps 
would  have  no  significant  impact  on  K 
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N's  peak  day  and  annual  deliveries  and 
would  provide  total  annual  volumes  of 
11,760  Mcf  for  commercial,  irrigation. 
domestic  and  grain  drying  purposes. 

Cost  to  install  the  facilities  is 
estimated  to  be  $16,350.  of  which  each 
Kansas  customer  would  reimburse  K  N 
$250  and  each  Nebraska  customer 
would  contribute  $400  to  K  N. 

Comment  date:  August  4. 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Granite  State  Gas  Transmission,  Inc. 

June  2a  1988. 

(Docket  No.  CP86-538-000) 

Take  notice  that  on  June  4, 1986. 
Granite  State  Gas  Transmission.  Inc. 
(Applicant).  120  Royall  Street.  Canton. 
Massachusetts  02021.  filed  in  Docket  No. 
CP86-538-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  increases  in  firm 
daily  contract  demand  deliveries  to  Bay 
State  Gas  Company  (Bay  State)  and 
Northern  Utilities,  Inc.  (Northern 
Utilities)  beginning  November  1. 1986, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  is  currently 
authorized  to  provide  firm  daily  contract 
demand  services  of  83.640  Mcf  of  natural 
gas  per  day  for  Bay  State  under 
certificate  authorization  issued  in  Phase 
I  of  the  proceeding  in  Boundary  Gas. 
Inc..  et  al,  2A  FERC  |  61,114  (1984). 
Applicant  states  further  that  firm  daily 
service  to  Bay  State  would  be  reduced 
to  80.566  Mcf  per  day  on  November  1, 
1986.  pursuant  to  the  Commission's 
order  in  Phase  1-A  of  the  Boundary  Gas 
proceedings  on  which  date  Applicant's 
purchase  of  9.814  dt  equivalent  of 
natural  gas  per  day  for  system  supply 
from  Consolidated  Gas  Transmission 
Corporation  (Consolidated)  would  be 
replaced  by  a  total  of  6.740  MMBtu  of 
natural  gas  per  day  supplied  by 
Algonguin  Gas  Transmission  Company 
(Algonguin).  Applicant  avers  that  it  has 
longstanding  authorization  to  provide  a 
firm  daily  contract  demand  service  of 
18.226  Mcf  per  day  for  Northern  Utilities. 

Applicant  states  that  Tennessee  Gas 
Pipeline  Company,  a  Division  of 
Tenneco.  Inc.  (Tennessee),  proposes  in 
an  application  in  Docket  No.  CP86-251- 
000  to  construct  and  operate  new 
facilities  to  deliver  to  Apphcant  an 
additional  2.686  Mcf  per  day  under 
Tennessee's  firm  Rate  Schedule  CD-6 
for  Applicant's  system  supply.  It  is 
explained  that  the  Tennessee  deliveries 
would  provide  an  interim  firm  supply 
until  the  full  volumes  of  Canadian  gas  in 


Phase  2  of  the  Boundary  Gas  project  are 
available  to  Boundary  Gas.  Inc. 
Applicant  states  that  the  delivery  of  the 
Boundary  Gas  Phase  2  volumes  has 
been  delayed  and  the  Tennessee  interim 
supply  is  equal  to  Applicant's  remaining 
share  of  the  full  Phase  2  volumes. 
Applicant  states  that  when  the  Phase  2 
volumes  are  available,  the  interim  firm 
sales  service  from  Tennessee  would  be 
converted  to  a  firm  transportation 
service  for  the  Phase  2  volumes  for 
Applicant's  account.  Applicant  states 
that  Tennessee  proposes  to  have  the 
new  facilities  applied  for  in  Docket  No. 
CP8ft-251-000  in  place  to  commence  the 
additional  service  by  November  1. 1986. 

Applicant  explains  that  it  would 
allocate  the  2,686  Mcf  per  day  of  the 
interim  firm  supplies  from  Tennessee  in 
the  following  manner:  (1)  1,814  Mcf  per 
day  to  Bay  State;  (2)  857  Mcf  per  day  to 
Northern  Utilities:  and  (3)  15  Mcf  per 
day  to  company  end  use  and 
unaccounted-for.  Applicant  requests 
authority  herein  to  provide  a  total  firm 
contract  demand  service  to  Bay  State  of 
82,380  Mcf  per  day  and  a  firm  contract 
service  for  Northern  Utilities  of  19.083 
Mcf  per  day.  commencing  on  November 
1, 1986.  Applicant  states  that  no 
additional  facilities  are  required  for  the 
proposed  increase  in  contract  demand 
services  for  Bay  State  and  Northern 
Utilities. 

Applicant  further  requests  authority  to 
include  in  its  future  purchased  gas  cost 
adjustment  filings  the  cost  of  the 
purchases  from  Algonquin  Gas  that 
would  replace  the  cost  of  purchases 
from  Consolidated  and  the  cost  of  the 
additional  interim  purchases  from 
'FdinGssfiCi 

Comment  date:  July  11. 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Iroquois  Gas  Transmission  System 

June  20, 1986. 

[Docket  No.  CP88-523-0001 

Take  notice  that  on  May  30. 1986. 
Iroquois  Gas  Transmission  System 
(Iroquois).  598  Madison  Avenue.  6th 
floor.  New  York.  New  York  10022.  filed 
in  Docket  No.  CP88-S23-000  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  Subpart  E  of  Part 
157  of  the  Commission's  Regulations  for 
an  optional  expedited  certificate  of 
public  convenience  and  necessity  to 
construct  and  operate  a  new  pipeline 
system,  to  transport  natural  gas  through 
that  pipeline  system,  and  pre-granted 
authority  to  abandon  the  proposed 
services.  Iroquois  also  requests  a 
blanket  transportation  certificate  of 
public  convenience  and  necessity  under 
Subpart  G  of  Part  284  of  the 
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Commission's  Regulations  and  a  blanket 
facilities  certificate  of  public 
convenience  and  necessity  under 
Subpart  F  of  Part  157  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  Ae  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

The  application  states  that  Iroquois 
would  be  established  as  a  general 
partnership  under  the  laws  of  New  York. 
It  is  stated  that  the  partners  would  be 
affiliates  of  TransCanada  PipeLines 
Limited  (TransCanada),  The  Brooklyn 
Union  Gas  Company  (Brooklyn  Union), 
the  Northeast  Utilities  system, 
Connecticut  Natural  Gas  Corporation 
(Connecticute  Natural).  New  Jersey 
Natural  Resources  Company.  Southern 
Connecticut  Gas  Company  (Southern 
Connecticut),  and  J.  Makowski 
Associates. 

Iroquois  proposes  to  construct  and 
operate  a  new  pipeline  system  with  a 
capacity  of  353,000  Mcf  of  natural  gas 
per  day  from  a  point  on  the  international 
border  near  Iroquois,  Ontario,  through 
eastern  New  York  and  western 
Connecticut,  and  across  Long  Island 
Sound  to  a  point  near  South  Commacic, 
Long  Island.  New  York.  Iroquois  states 
that  the  pipeline  system  would  consist 
of  a  mainline  of  (a)  293.5  miles  of  buried 
24-inch  diameter  pipe  and  3.0  miles  of 
buried  20-lnch  diameter  pipe  from  a 
point  of  interconnection  with  the 
facilities  of  TransCanada  on  the 
international  border  near  Iroquois. 
Ontario,  through  eastern  New  York  and 
western  Connecticut,  (b)  25.0  miles  of 
underwater  20-inch  diameter  pipe  from 
the  Connecticut  shorehne  across  Long 
Island  Sound  to  a  point  near  Northport, 
Long  Island.  New  York,  and  (c)  8.3  miles 
of  buried  20-inch  diameter  pipe  from 
Northport  to  a  terminus  point  near  South 
Commack.  Long  Island.  New  York,  and  a 
lateral  of  26.0  miles  of  buried  12-inch 
diameter  pipe  from  a  point  near 
Washington.  Connecticut  to  a  point  near 
Farmington.  Connecticut.  Iroquois  states 
that  at  South  Commack,  the  Iroquois 
pipeline  would  interconnect  with  the 
existing  gas  distribution  system  of  Long 
Island  Lighting  Company  (ULCO). 
Iroquois  explains  that  by  that 
interconnection.  Iroquois  would 
backfeed  the  New  York  Facilities  Gas 
Distribution  System,  from  which  New 
Jersey  gas  distribution  systems  could  in 
turn  be  backfed.  Iroquois  further  states 
that  no  compressor  stations  would  be 
required. 

"The  proposed  pipeline  would  traverse 
eleven  New  Yoric  counties  (St. 
Lawrence,  Lewis,  Oneida,  Herlcimer. 
Montgomery.  Schoharie,  Albany, 
Greene.  Columbia,  Dutchess,  and 
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Suffolk)  and  four  Connecticut  counties 
(Litchfield,  New  Haven.  Fairfield,  and 
Hartford).  Iroquois  requests  authority  to 
establish  delivery  points  to  the  following 
companies  at  the  respective  points  of 
interconnection: 
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Iroquois  states  that  at  the  present  time 
it  proposes  to  construct  interconnect 
facilities  for  the  delivery  points  at 
Farmington,  Roxbury,  Himtington, 
Chapel  St.  and  Milford  in  Connecticut 
and  at  South  Commaclc  in  New  York. 
Iroquois  states  that  it  would  request 
appropriate  authority  to  construct  and 
operate  interconnect  facilities  for  the 
remaining  delivery  points  as  required. 

Iroquois  states  that  the  preliminary 
environmental  report  included  in  the 
application  concludes  that  the 
construction  and  operation  of  the 
proposed  pipeline  would  have  no 
significant  impact  on  the  human 
environment.  Iroquois  states  that  a  final 
environmental  report  will  be  filed  on  or 
about  August  1, 1986. 

It  is  stated  that  the  projected  in- 
service  date  is  November  1, 1988,  but 
that  an  earher  in-service  date  is  under 
consideration  and  could  be  implemented 
if  timely  regulatory  and  permit 
approvals  were  assured.  Iroquois 
estimates  that  the  cost  of  the  completed 
facilities  would  be  $357.2  million. 
Iroquois  states  that  the  rate  design  is 
based  on  the  expectation  that  twenty- 
five  percent  of  the  construction  costs 
would  be  financed  by  equity 
contributions  and  seventy-five  percent 
by  non-recourse  debt  financing.  It  is 
stated  that  the  Iroquois  pipeline  would 
be  constructed  and  operated  by  TCPL 
Iroquois  Ltd.,  an  indirectly,  wholly- 
owned  subsidiary  of  TransCanada 
which  will  be  a  partner  in  Iroquois. 

Iroquois  proposes  to  provide  firm  and 
intemiptible  transportation  service  on 
an  open  access,  non-discriminatory 
basis.  Iroquois  requests  authorization  to 
provide  firm  reserved  transportation 
services  on  behalf  of  the  following 
shippers  for  up  to  the  daily  volume  of 
gas  nominated  by  each  shipper 
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Iroquois  states  that  it  wotild  act  solely 
as  the  transporter  of  the  nominated 
volumes.  Iroquois  contends  that  supply 
arrangements  are  the  responsibility  of 
the  individual  shippers.  Iroquois  asserts 
that  it  is  its  understanding  that  the 
shippers  have  arranged  to  transport  on 
the  Iroquois  pipeline  Canadian  volumes 
to  be  exported  by  TransCanada  under 
License  Nos.  GL-86  and  GLr^.  Iroquois 
states  that  it  is  also  its  understanding 
that  the  shippers  have  made 
arrangements  to  transport  additional 
volumes  purchased  from  TransCanada 
and  one  or  more  other  Canadian 
supphers.  The  Commission  has 
jurisdiction  over  the  proposed  facihties 
and  transportation  whereas  the 
Economic  Regulatory  Administration  of 
the  Department  of  Energy  has 
jurisdiction  over  the  importation  of 
Canadian  volumes  by  the  shippers, 
Iroquois  has  filed  concurrently  %vith  the 
Commission  in  Docket  No.  CP86-524- 
000,  an  appUcation  for  a  presidential 
permit  for  the  construction,  operation, 
maintenance  and  connection  at  the 
international  boundary  of  facihties  for 
the  importation  of  natural  gas. 

Iroquois  proposes  maximum  and 
minimum  rates  for  each  of  Iroquois' 
three  transportation  services:  Firm 
reserved,  firm  unreserved,  and 
intemiptible.* 
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(ITC'b)  and  the  accelerated  coat  recovery  sysem 
(ACRSI  as  provided  in  the  Internal  Revenue  Coda  of 
1954.  aa  amended  (the  1954  Code).  In  the  event  that 
the  1954  Code  is  further  amended  so  that  Iroquois 
does  not  qualify  for  ITCs  or  ACRS  at  the  time  that 
its  facilities  are  placed  in  service.  Iroquois  requests 
advance  authorization  to  file,  without  being  aul>iect 
to  suspension  or  refunds,  revised  rates  that  reflect 
the  nominal  lax  liability  of  Iroquois  as  a  result  of 
such  further  amendments  tot  he  1964  Code,  but 
which  are  otherwise  in  the  same  form  aa  set  forth  in 
Exhibit  P  of  this  applicatioo. 


Iroquois  states  that  the  firm  reserved 
service  would  be  an  annual  service  sold 
imder  a  two-part  rate  consisting  of  a 
reservation  fee  to  recover  approximately 
98  percent  of  all  fixed  costs,  except 
return  on  equity  and  income  taxes,  and 
a  commodity  charge.  Iroquois  system 
would  be  the  firm  imreserved  rate, 
which  would  be  a  volumetric  rate 
designed  to  recover  the  fixed  and 
variable  costs  associated  with  providing 
that  service.  Iroquois  further  states  that 
the  off-peak  rate  would  be  the 
intemiptible  rate  which  is  designed  to 
recover  only  costs  includable  in  the 
commodity  charge  for  firm  reserved 
service  and  thus  to  maximize  throughput 
on  the  pipeline.  Iroquois  asserts  that  the 
rates  for  each  of  the  three  services  are 
based  on  projected  imtis  of  service  to 
recover  all  of  the  pipeline's  costs. 
Iroquois  proposes  a  rate  of  return  of  16.7 
percent.  The  proposed  rates  are  shown 
below. 

Slatement  of  Ohntrativv  Rates  All  DeJivary 
Points 

Finn  Reserved  Service. 

Maximum  Monthly  Reservation  Rates: 

For  20  yr.  reservations.  tl3.4527,  per  month 
per  Mcf  of  reservation. 

For  reservations  of  15-20  yrs.,  $14.6580,  per 
month  per  Mcf  of  reservation. 

For  reservations  of  10-15  yrs.,  $17.068S,  per 
month  per  Mcf  of  reservation. 

For  reservations  of  1-10  yrs.,  S24,3010,  per 
month  per  Mcf  of  reservation. 

Minimum  Monthly  Reservations  Rates. 
$0.3042,  per  month  per  Mcf  of  reservation. 

Maximum  Commodity  Charge,  26.0523, 
cents  per  Mcf  of  gas  transported. 

Minimum  Commodity  Charge,  1.0000,  cent 
per  Mcf  of  gas  transported 

Firm  Unreserved  Service 

Maximum  Charge,  132.9619,  cents  per  Mcf 
of  gas  transported. 

Minimum  Charge,  1^)000,  cent  per  Mcf  of 
gas  transported. 

Intemiptible  Service 

Maximum  Charge.  XJ0S32,  cents  per  Mcf  of 
gas  transported. 

Minimum  Charge,  1.0000,  cent  per  Mcf  of 
gas  transported. 

Comment  date:  July  11, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  Mountaineer  Gas  Company 

June  20, 1986. 

[Docket  No.  CP8&-510-000] 

Take  notice  that  on  May  21, 1986, 
Motmtaineer  Gas  Company 
(Moimtaineer),  414  Summers  Street, 
Charleston,  West  Virginia  25301,  filed  in 
Docket  No.  CP86-510-000  a  complaint 
and  motion  to  institute  an  investigation 
pursuant  to  t  385.206  of  the 
Coounission's  Rules  of  Practice  and 
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Procedure  (18  CFR  385.206)  to  prohibit 
Columbia  Gas  Transmission 
Corporation  (Columbia)  and  Weirton 
Service  Pipeline  Company  (Weirton 
Service)  from  transporting  natural  gas  to 
Weirton  Steel  Corporation  (Weirton 
Steel),  all  as  more  fully  set  forth  in  the 
complaint  and  motion  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Mountaineer,  a  local  distribution 
company  (LDC),  states  that  Weirton 
Steel  is  an  industrial  user  of  natural  gas 
whose  total  gas  requirements 
historically  have  been  delivered  by 
Mountaineer.  Mountaineer  further  states 
that  it  was  notified  by  letters  both  dated 
May  15, 1986,  that  Columbia  and 
Weirton  Service  would  commence 
transportation  of  natural  gas  to  Weirton 
Steel  on  May  16, 1986.  Mountaineer 
alleges  that  because  it  knows  that  such 
deliveries  are  not  being  made  pursuant 
to  section  7  certificate  authority,  it 
assumes  that  Columbia  is  performing  a 
transportation  on  behalf  of  Weirton 
Service  under  section  311(a)(1)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA), 
and  that  Weirton  Service  is  performing  a 
transportation  on  behalf  of  Columbia 
under  section  311(a)(2)  of  the  NGPA.  It 
is  asserted  that  Weirton  Service  is  a 
new  entity  with  limited  capitalization 
and  delivers  these  volumes  from 
Columbia  to  Weirton  Steel  through  24 
feet  of  recently  constructed  pipeline 
which  interconnects  Columbia  and 
Weirton  Steel's  facilities. 

Moimtaineer  alleges  that  Weirton 
Service  was  formed  to  permit 
Columbia's  by-pass  of  the  Mountaineer 
system  under  the  guise  of  NGPA  section 
311(a)  and  that  section  7  affords  an  LDC 
certain  procedural  protections  before  an 
interstate  pipeline  is  allowed  to  by-pass 
such  LDC  and  make  direct  deliveries  of 
gas  to  an  end-user  in  its  service  area. 
Moimtaineer  also  alleges  that  Weirton 
Service  is  strictly  a  shell  corporation 
which  cannot  meet  the  standards 
applied  by  the  Commission  in 
determining  whether  a  new  entity  may 
be  considered  an  intrastate  pipeline  for 
purposes  of  engaging  in  section  311(a)(2) 
transportation.  Mountaineer  further 
alleges  that  the  transportation  of  natural 
gas  to  Weirton  Steel  by  Columbia  and 
Weirton  Service  was  not  contemplated 
by  NGPA  section  311(a)  and  constitutes 
a  clear  attempt  to  circumvent  the 
Commission's  jurisdiction  under  NGA 
section  7  and  the  Commission's 
regulations  under  Order  No.  436. 
Mountaineer  moves  that  the 
Commission  order  Columbia  and 
Weirton  Service  to  cease  and  desist 


from  their  alleged  unlawful  activity  and 
that  a  formal  investigative  hearing  be 
instituted  regarding  the  issues  raised. 

Comment  date:  July  21, 1986,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

14.  Natiu-al  Gas  Pipeline  Company  of 
America 

)une  20. 1986. 

[Docket  No.  CP86-542-0001 

Take  notice  that  on  June  6. 1986, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP86-542-000  an  application 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Natural  to  transport  on  an  interruptible 
basis  gas  under  a  Gas  Exchange 
Agreement  and  a  Gas  Transportation 
Agreement  for  Delhi  Gas  Pipeline 
Corporation  (Delhi),  and  it  assigns, 
Louisiana  Industrial  Gas  Supply 
Systems  (UGS),  Pontchartrain  Natural 
Gas  System  (Pontchartrain),  and 
Spindeltop  Gas  Distribution  System 
(Spindeltop),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Natural  has  executed  a  group  of 
agreements  with  Delhi  and  TXO 
Production  Corporation  (TXO),  an 
affiliate  of  Delhi,  which  provide  for  the 
commitment  of  long  term  firm  reserves 
and  best  efforts  section  311(b)  gas  sales 
and  transportation  to  Natural  in  return 
for  two  separate  transportation  services 
to  be  provided  by  Natural.  The  purchase 
agreements  provide  for  Natural  to 
purchase  gas  only  when  the  demand  on 
Natural's  system  is  its  highest — October 
through  May  of  each  year.  Further,  Delhi 
or  its  nominees,  LIGS,  Spindeltop  and 
Pontchartrain,  have  the  option  to 
purchase  gas  available  during  the  time 
period  which  Natural  does  not  need,  and 
any  such  purchases  are  credited  toward 
Natural's  take  or  pay  obligation.  Natural 
has  the  ability,  but  not  the  obligation,  to 
purchase  gas  during  the  summer  months 
that  is  in  excess  of  the  gas  that  Delhi  or 
its  nominee  has  purchased.  Natural  also 
has  the  option  to  purchase  up  to  50,000 
MMBtu/day  of  volumes  transported 
under  the  Transportation  Agreement 
described  below.  In  exchange  for  the 
favorable  treatment  Natural  proposes  to 
provide  two  transportation  services  on 
an  interruptible  basis  for  Delhi  and  its 
assigns: 

(1)  Under  the  Gas  Exchange 
Agreement,  Natural  will  transport 
volumes  that  Delhi  and  its  assigns 


purchase  that  are  attributable  to  the 
working  interests  dedicated  to  Natural 
under  the  purchase  agreements 
described  above.  Natural  will  not  charge 
any  fee  for  this  transportation  service 
under  the  Gas  Exchange  Agreement 
commenced  on  June  7, 1984  under 
Docket  No.  ST84-1000  and  is  scheduled 
to  terminate  June  6, 1986. 

(2)  Under  the  Gas  Transportation 
Agreement,  Natural  proposes  to 
transport  additional  gas  that  Delhi  or  its 
designees  purchase,  up  to  100,000 
MMBtu/day,  less  volumes  that  Natural 
purchases  under  the  section  311(b)  sales 
agreement  with  Delhi  referred  to  above 
(up  to  50.000  MMBtu/day).  Service 
under  this  transportation  agreement 
commenced  on  January  13, 1984 
pursuant  to  Subpart  B  of  Part  284  of  the 
Commission's  Regulations  and  Docket 
No.  ST84-315.  Service  was  halted  on 
January  12, 1986  as  required  by  the 
provisions  of  Order  436.  Natural 
proposes  to  charge  a  transportation  fee 
of  lO.K  per  MMBtu  of  gas  delivered  to 
it,  the  applicable  GRI  fee  and  to  deduct 
2.9%  of  such  gas  for  fuel  and  gas  lost  and 
unaccounted  for. 

Natural  Ust  8  existing  receipt  points  in 
Beckham,  Custer,  Dewey,  Grady, 
Stephens  and  Woodward  Counties, 
Oklahoma  and  13  existing  delivery 
points  in  Cameron,  Vermilion  and  Pointe 
Coupee  Parishes,  Louisiana  and  in 
Jefferson  and  Montgomery  Counties, 
Texas.  Natural  does  not  propose  the 
construction  of  any  new  facilties. 
Comment  date:  July  11, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Shell  Gas  PipeUne  Company 

[Docket  No.  CP86-52&-000J 
)une  20. 1986. 

Take  notice  that  on  May  21. 1986, 
Shell  Gas  Pipeline  Company  (SGPC), 
P.O.  Box  2463,  Houston.  Texas  77001. 
filed  in  Docket  No.  CP86-528-000, 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  petition  for  an  order 
declaring  certain  pipeline  facilities 
proposed  to  be  constructed  and 
operated  in  federal  Outer  Continental 
Shelf  (OCS)  waters  exempt  under 
section  1(b)  of  the  Natural  Gas  Act 
(NGA).  Alternatively,  in  the  event  that 
the  Commission  denies  its  petition  for 
declaratory  order,  SGPC  requests  (1)  an 
optional  expedited  certificate  of  public 
convenience  and  necessity  filed 
pursuant  to  section  7  of  the  NGA  and 
Subpart  E  of  Part  157  of  the 
Commission's  Regulations  authorizing 
the  construction  and  operation  of 
certain  pipeline  faciUties,  the 
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transportation  of  nattiral  gas  through 
such  facilities,  and  the  abandonment  of 
such  transportation  services;  and  (2)  a 
blanket  certificate  of  public  convenience 
and  necessity  for  transportation 
authority  pursuant  to  |  284.221  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

SGPC  states  that  natural  gas  has  been 
found  by  its  affiliate.  Shell  Offshore  Inc. 
(SOI)  and  other  woricing  interest  owners 
in  federal  OCS  waters,  Matagorda 
Island  Block  No.  681  (NO  681).  offshore 
Texas.  It  is  stated  that  no  gathering 
facilities  or  other  means  of 
transportation  by  which  the  gas  can 
reach  the  market  are  available  in  the 
production  area.  SGPC  purposes  to 
construct  and  oeprate  16  miles  of  14- 
inch  pipeline  and  related  facilties  from 
SOI's  production  platform  in  MI  681  to 
transport  the  gas  to  a  point  of 
interconnection  writh  the  Matagorda 
Offshore  PipeUne  System  (MOPS),  a  24- 
inch  interstate  natural  gas  transmission 
line  operated  by  Northern  Natural  Gas 
Company,  a  Division  of  Enron  Corp. 
(Northern).  The  point  of  interconnection, 
it  is  stated,  would  be  upstream  of  the 
MOPS  compressor  platform  located  in 
federal  OCS  waters  in  MI  686,  offshore 
Texas.  It  is  further  stated  that  Northern 
would  then  transport  the  gas  through 
MOPS  to  an  onshore  separation  and 
dehydration  facility  owned  by  Northern 
at  Tivoli,  Texas,  where  water  and 
condensate  would  be  removed. 

It  is  indicated  that  the  proposed 
facilities  would  have  sufficient  capacity 
to  transport  100  percent  of  the  natural 
gas  expected  to  l>e  produced  from  SOI's 
production  platform  in  MI  681.  SGPC 
states  that  it  would  offer  to  transport  the 
gas  owned  by  the  working  interest 
owner  in  MI  681  for  the  same 
transpKirtation  charges  as  in  its  proposed 
Optional  Expedited  Certificate 
application  if  found  to  be  gathering 
facilities.  In  addition,  transportation 
services  would  be  offered  on  the  same 
terms  to  any  other  shippers  who  may 
purchase  the  gas  from  the  working 
interest  owners. 

It  is  stated  that  the  estimated  cost  of 
the  proposed  facilities  is  approximately 
$9.9  million  which  would  be  financed 
through  the  sales  of  equity  securities. 
First  movement  of  gas  from  the 
producing  area  through  the  proposed 
facilities  is  planned  for  late  1986  or  eariy 
1987. 

Comment  date:  July  11, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


16.  Transcootinental  Gas  Pip«  Lin* 
Company 

June  20, 1986. 

[Docket  No.  CP8e-539-000] 

Take  notice  that  on  June  4, 1986, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP86-539-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  facilities,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Specifically,  Transco  proposes  to 
abandon  by  removal  one  skid-mounted 
1,080  HP  Solar  Saturn  gas  turbine 
compressor  unit  and  one  skid-mounted 
3,480  HP  Solar  Centaur  gas  turbine 
compressor  unit,  and  appurtenances, 
located  on  the  South  Marsh  Block  66  "C 
platform,  offshore  Louisiana.  Transco 
states  that  these  facilities,  originally 
designated  as  Section  No.  67  bat  now 
known  as  Station  0001,  were  originally 
installed  to  permit  its  system  upstream 
to  accommodate  85,700  Mcf  of 
additional  natural  gas  volumes 
attributable  to  existing  firm 
transportation  and  exchange 
arrangements  and  additional  purchase 
volumes  from  existing  sources  of  gas 
supply  in  the  area.  However,  Transco 
states  that  purchase  volumes  from  such 
sources  have  now  declined  by  a  total  of 
82,900  Mcf  per  day,  and  that  Uiis  decline, 
although  offset  by  a  small  increase  of 
14,800  Mcf  per  day  in  firm  transportation 
and  exchange  volumes,  has  eliminated 
the  need  for  the  subject  compressor 
units.  Transco  states  that  the 
compressor  units  would  be  salvaged  for 
possible  use  at  other  locations. 

Comment  date:  July  11. 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 


any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  afier  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 
[FR  Doc.  86-14425  Filed  6-25-86;  8:45  amj 

■aiWO  COOC  t717-01-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-14007S;  FRL-302«-41 

Acc«n  to  Confidential  Buelness 
Information  by  Versar,  Inc. 

Correction 

In  FR  Doc.  86-12722  beginning  on  page 
20703  in  the  issue  of  Friday,  June  6, 1986. 
make  the  following  correction: 
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On  page  20704,  first  column,  first 
paragraph,  third  line  from  the  bottom, 
insert  "water,"  after  "Soil,". 


BILUNQ  COOE  1S06-01-W 


FEDERAL  HOME  LOAN  BANK  BOARD 

Audubon  Federal  Savings  and  Loan 
Association,  New  Orleans,  LA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  Section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended,  12  U.S.C. 
1464(d)(6)(A)  (1982),  the  Federal  Home 
Loan  Bank  Board  duly  ^pointed  the 
Federal  Savings  and  Loan  Insurance 
Coporation  as  sole  receiver  from 
Audubon  Federal  Savings  and  Loan 
Association,  New  Orleans,  Louisiana,  on 
June  20, 1986. 

Dated:  June  23. 1986. 
Jeff  Sconyets, 
Secretary. 

(FR  Doc.  86-14491  Filed  6-25-86;  8:45  am] 
BIUJMQ  COOC  CTae-OI-H 


Crescent  Federal  Savings  Bank,  New 
Orleans,  LA;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  Section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended,  12  U.S.C. 
1464(d)(6)(A)  (1982),  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Coporation  as  sole  receiver  for  Crescent 
Federal  Savings  Bank,  New  Orleans, 
Louisiana,  on  June  20, 1986. 

Dated:  )une  23, 1986. 
Jeff  Sconyers, 

Secretary. 

[FR  Doc.  86-14492  Filed  6-25-86;  8:45  am) 

MLLMO  COOE  tTaO-OI-M 


Community  Savings  and  Loan 
AaeociaMon,  Baton  Rouge,  LA; 
Appointment  of  Deceiver 

Notice  is  hereby  given  that  pmsuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(I)  of  the  National  Housing 
Act,  as  amended,  12  U.S.C. 
172g(c)(l)(B)(i)(I)  (1982),  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation's  as  sole  receiver  for 
Community'  Savings  and  Loan 
Association,  Baton  Rouge,  Louisiana,  on 
June  20, 1986. 


Dated:  )une  23, 1986. 
Jeff  Sconyera, 
Secretary. 
[FR  Doc.  86-14493  Filed  6-25-86;  8:45  am] 

BILUNG  COOE  6720-01-M 

New  Orleans  Federal  Savings  and 
Loan  Association,  New  Orleans,  LA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended,  12  US.C. 
1464(d)(6)(A)  (1982),  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  New 
Orleans  Federal  Savings  and  Loan 
Association,  New  Orleans,  Louisiana,  on 
June  20, 1986. 

Dated:  June  23, 1986. 
Jeff  Sconyers, 
Secretary. 
[FR  Doc.  86-14484  Filed  6-25-86;  &45  am] 

BtLUNQ  CODE  t720-01-M 


Northlake  Federal  Savings  and  Loan 
Association,  Covington,  LA; 
Replacement  of  Conservator  With 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D)  of  the  Home  Owmers'  Loan 
Act  of  1933,  as  amended,  12  U.S.C. 
1464(d)(6)(D)  (1982),  the  Federal  Home 
Loan  Bank  Board  on  June  20, 1986, 
replaced  James  S.  Hinman  as 
conservator  for  Northlake  Federal 
Savings  and  Loan  Association, 
Covington,  Louisiana  ("Association*^, 
with  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  the  Association. 

Dated:  June  23, 1986. 
Jeff  Sconyera, 
Secretary. 

[FR  Doc.  86-14468  Filed  6-25-86;  8:45  amj 
aauNQ  coK  sTas-omi 


[No.  86-624] 

Application  for  Unlisted  Trading 
Rrlviieges  and  Opportunity  for 
Hearing;  Cincinnati  Stodc  Exctnnge 

Date:  June  19. 1986. 
agency:  Federal  Home  Loan  Bank 
Board. 

ACnOH:  Notioe. 

SWMMRV:  The  Cimnnnati  Stock 
Exchange  has  filed  on  May  9, 1988, 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 


Rule  12f-l,  an  application 
("Application")  with  die  Federal  Home 
Loan  Bank  Board  ("Board")  for  unlisted 
trading  privileges  in  tlte  following 
securities: 

Columbia  Savings  and  Loan  Association 
(FHLBB  No.  6325)  Common  Slock.  $1.00  Par 
Value. 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transactions  reporting 
system. 

Comments:  Any  interested  person 
may  inspect  the  Application  at  the 
Bo8u-d  and,  within  15  days  of  publication 
of  this  notice  in  the  Federal  Riegister, 
submit  to  the  Corporate  and  Securities 
Division,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  BoardN  1700  G 
Street,  NW.,  Washington,  DC  20552, 
written  data,  views  and  arguments 
bearing  upon  whether  the  extension  of 
unlisted  trading  privileges  pursuant  to 
the  Application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 
Following  this  opportunity  for  hearing, 
the  Board  will  grant  an  approval  of  the 
Apphcation  after  the  date  mentioned 
above  if  it  finds,  based  upon  all  the 
information  available  to  it,  that  the 
extension  of  unlisted  trading  privileges 
pursuant  to  the  Application  is  consistent 
with  the  maintenance  of  fair  and  orderly 
markets  and  the  protection  of  investors. 

FOR  FUHTHER  INFORMATION  CONTACT: 

John  P.  Harootunian,  Assistant  General 
Counsel  for  Securities  Pohcy.  Corporate 
and  Securities  Division,  Office  of 
General  Counsel,  at  (202)  377-8415  or  at 
the  above  address. 

By  the  Federal  Home  lx>an  Bank  Board. 
Jeff  Sconyen, 
Secretary. 
[PR  Doc.  14488  Filed  6-25-86;  8:45  am] 

BHXMO  COBE  (ttS-OIHI 


[No.  SS-ST?] 

Approval  of  Application  for  OnUsted 
Trading  Privileges;  PhiladelpMa  Stock 
Exchange,  Inc. . 

Date:  June  20. 1986. 

agency:  Federal  Home  Lo«m  Bank 
Board. 

action:  Notice. 

summary:  On  February  19, 1966,  The 
Philadelphia  Stock  Exchange.  Inc. 
("PHLX")  filed  with  the  Federal  Home 
Loan  Bank  Board  ("Board")  an 
application  ("Application"),  pursuant  to 
section  12(f)(1)(B)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 


23272 
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12f-l  [17  CFR  240.12f-ll  thereunder,  for 
unlisted  trading  privileges  in  the 
following  securities  which  are  listed  on 
one  or  more  national  securities 
exchange: 

MeraBank.  a  Federal  Savings  Bank  (FHLBB 
No.  6877).  Common  Stock.  $1.01  Par  Value. 

Western  Savings  and  Loan  Association 
(FHLBB  No.  1920).  Permanent  Reserve 
Guarantee  Stock. 

Notice  of  the  Application  and 
opportunity  for  hearing  was  pubhshed  in 
the  Federal  Register  on  May  12. 1986, 
and  interested  persons  were  invited  to 
submit  written  data,  views  and 
arguments  by  May  27, 1986.  See  Board 
Resolution  No.  86-468,  dated  May  5. 
1986.  (51  FR  17407,  May  12, 1986).  The 
Board  received  no  comments  with 
respect  to  the  Application.  Notice  is 
hereby  given  that  the  Board  approved 
the  Application  for  unlisted  trading 
privileges  in  these  securities  on  June  5, 
1986. 

SUPPLEMCMTARY  INFORMATION:  The 

Board  finds  that  the  approval  of  the 
Application  for  unlisted  trading 
privileges  in  these  securities  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  As  a  national  securities 
exchange  registered  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section  6  of 
the  Act.  the  PHLX  is  subject  to  the 
provisions  of  paragraph  (b)  of  that 
section,  and  to  the  Commission's 
inspection  authority  and  oversight 
responsibility  under  sections  17  and  19 
of  the  Act  and  the  rules  and  regulations 
thereunder.  Transactions  in  the  subject 
securities,  regardless  of  the  market  in 
which  they  occur,  are  reported  in  the 
consolidated  transaction  reporting 
system  contemplated  by  Rule  llAa3-l 
under  the  Act  [17  CFR  240.1lAa3-l].  The 
availability  of  last  sale  information  for 
the  subject  securities  should  contribute 
to  pricing  efficiency  and  to  ensuring  that 
transactions  on  the  PHLX  are  executed 
at  prices  which  are  reasonably  related 
to  those  occurring  in  other  markets. 

Further,  the  approval  of  the 
Application  will  provide  increased 
opportunities  for  competition  among 
brokers  and  dealers  and  among 
exchange  markets  consistent  with  the 
purposes  of  the  Act  and  \he  objectives 
of  the  national  market  system.  Finally, 
the  Board  received  no  comments 
indicating  that  the  granting  of  the 
Application  would  not  be  consistent 
with  the  maintenance  of  fair  and  orderly 
markets  and  the  protection  of  investors. 

Accordingly,  pursuant  to  section 
12(f)(1)(B)  of  the  Act,  the  Application  for 
unlisted  trading  privileges  in  the  above 


named  securities  was  approved  on  June 
5,1986. 

By  the  Federal  Home  Loan  Bank  Board. 
Jeff  Sconyen, 
Secretary. 
[FR  Doc.  86-14489  Filed  6-25-86;  8:45  am] 

MLUNG  CODE  S720-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(8)  Filed 

The  Federal  Martime  Conunission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No:  202-010748-002. 
Title:  West  Coast/Middle  East  and 
West  Asia  Rate  Agreement. 
Parties: 

American  President  Lines,  Ltd. 
Hoegh  Lines 
AP  Moller  Maersk  Line 
Synopsis:  The  proposed  amendment 
modifies  the  geographic  scope  of  the 
agreement  by  including  ports  and  points 
in  Bangladesh,  Burma  and  the  East 
Coast  of  India. 
Agreement  No.:  224-010962. 
Title:  Board  of  Harbor  Commissioners 
and  Sea-Land  Service,  Inc.  Revocable 
Permit  Agreement. 
Parties: 
Board  of  Harbor  Commissioners  of  the 

City  of  Long  Beach  (Board) 
Sea-Land  Service.  Inc.  (Permittee) 
Synopsis:  The  proposed  agreement 
would  permit  the  Board  to  grant 
permission  to  Permittee  to  use  and 
occupy  approximately  2.5  acres  of  land 
on  Pier  G  for  marine  container  terminal 
operations.  Permittee  shall  pay  to  the 
Board  as  rental  the  sum  of  Nine 
Thousand  Five  Hundred  Eighty-three 
Dollars  ($9,583.00)  per  month  payable  in 
advance  on  the  first  day  of  each  month. 
The  permit  is  revocable  by  either  party 
upon  thirty  (30)  days'  written  notice  to 
the  other  party.  The  parties  have 
requested  a  shortened  review  period. 


Agreement  No.:  224-010963. 

Title:  Port  of  Galveston  Wharves 
Terminal  Agreement. 

Parties: 

Board  of  Trustees  of  the  Galveston       , 
Wharves  (Wharves) 

Interoceanic  Agency.  Inc. 
(Interoceanic) 

Synopsis:  The  proposed  agreement 
provides  for  the  preferential  assignment 
of  berth,  shed  space  and  upland 
marshalling  area  by  the  Wharves  to 
interoceanic.  Interoceanic  agrees  to 
provide  continuous  weekly  service  of  its 
vessels  to  Wharves  facilities.  The  term 
of  the  agreement  is  for  three  years  with 
renewal  provisions.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  224-010964. 

Title:  Port  of  Indiana  Lease 
Agreement. 

Parties: 

Indiana  Port  Commission 

Mid-Continent  Coal  &  Coke  Company 
(Lessee) 

Synopsis:  The  proposed  agreement 
would  permit  the  Lessee  to  occupy  the 
demised  premises  for  the  sole  and  only 
purpose  of  the  installation  and  operation 
of  a  screening,  storage,  processing  and 
distribution  facility  for  coke,  and  the 
transportation  of  the  material  necessary 
and  incidental  to  such  activity.  The 
initial  term  of  this  lease  shall  begin  on 
the  Ist  day  of  August,  1985.  and  continue 
through  the  31st  of  July,  1990,  with 
renewal  provisions. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  June  23. 1986. 
|ohn  Robert  Ewers, 
Secretary. 
[FR  Doc.  86-14475  Filed  6-25-86;  8:45  am] 

BIUJNG  CODE  (TW-OI-M 


Ocean  Freight  Forwarder  License 
Applicant^  J.P.H.  International,  Inc^  et 
al. 

Notice  is  hereby  given  that  the 
following  persons  have  filed 
applications  for  licenses  as  ocean  freight 
forwarders  with  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  46  CFR  Part  510. 

Persons  knowing  of  any  reason  why 
any  of  the  following  persons  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washingon.  DC  20573. 
J.P.H.  International.  Inc..  5489  N.E.  72nd 
Avenue.  Miami.  FL  33166.  Officers: 
Joseph  A.  Jacquemin.  President.  Karl 
H.  Schneider,  Assistant  Vice  President 
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Servco  Intercadtinental  Corp.,  1122  B 
Street,  Suite  366,  Hay  ward,  CA  94544, 
Officers:  Thomas  I.  Fukunaga. 
President/Da^ctor  Matt  N.  Masuoka, 
Executive  Vice  President/Director; 
George  G.  Sakurai.  Vice  President/ 
Director;  Gerald  K.  Harbottle,  Vice 
President/Treasurer;  Jean  Nakagawa, 

'  Vice  President  Michael  R.  Hirc^wa, 
Assistant  'Vice  President/Secretary; 
Allen  Ishida,  Assistant  Vice  President 
Shirley  S.  Minami,  Assistant 
Treasurer,  Edith  Endo,  Assistant 
Secretary;  Shirley  Okubo,  Assistant 
Secretary;  George  J.  Fukunaga, 
Director 

Betsy  Elie  dba  B.A.J.  International.  4686 
West  137  Hace,  #A,  Hawthorne.  CA 
90250 

Clover  Systems,  Inc.,  1342  N.W.  78th 
Avenue.  Miami,  FL  33126,  Officers: 
Luis  A.  Rincon,  Director:  Jose  A. 
Rodriguez,  Vice  President;  Holly 
Susan  de  Rincon,  Secretary. 

Dated:  ]une  23. 1986. 
lohn  Robert  Ewers, 
Secretary. 
[FR  Doc.  86-14474  Filed  6-25-86;  B:45  am] 

BRUNO  CODE  (71»«1-ll 


FEDERAL  RESERVE  SYSTEM 

.  AmerlTrust  Corpu,  et  al^  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  ( 12  USC  1642)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  17, 
1986. 


A.  Federal  Reserve  Bank  of  Clevelsad 

(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Amen'Trust  Corporation,  Cleveland, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Amerian  National 
Bancshares,  Inc.,  Noblesville.  Indiana, 
thereby  indh-ectly  acquiring  American 
National  Bank  of  Noblesville, 
Noblesville,  Indiana. 

2.  Amen'Trust  Corporation,  Cleveland, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Indcorp,  Martinsville, 
Indiana,  and  thereby  indirectly  acquire 
Indiana  Bank  and  Trust  Company. 
Martinsville,  Indiana. 

B.  Federal  Reserve  Bank  vf  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Peoples  Exchange  Bancshares,  Inc., 
Beatrice,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  91.5 
percent  of  the  voting  siiares  of  People 
Exchange  Bank  of  Monroe  County, 
Beatrice,  Alabama. 

C.  Federal  Reserve  Bank  rf  Clncago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  (Chicago.  Illinois 
60690: 

1.  St.  Joseph  Bancorp,  Inc.,  St  Joseph, 
Illinois;  to  beoome  a  bank  holding 
company  by  -acquiring  100  percent  of  the 
voting  shares  of  The  State  Bank  of  Saint 
Joseph,  Saint  Joseph,  Illinois. 

2.  West  Suburban  Bancorp,  Inc., 
Lombard,  Illinois,  to  become  a  bank 
holding  company  by  acquiring  80 
percent  each  of  the  following — West 
Suburban  Bank,  Lombard,  Illinois;  West 
Suburban  Bank  of  Downers  Grove/ 
Lombard,  Downers  Grove,  Illinois;  West 
Suburban  Bank  of  Darien,  Darien. 
Illinois;  and  West  Suburban  Bank  of 
Carol  Stream/Straford  Square,  Carol 
Stream,  Illinois.  The  comment  period  on 
this  application  ends  July  14, 1986. 

D.  Federal  Reserve  Bank  of  St.  Loins 
(Delmer  P.  Weisi,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Martinco  Financial  Corp.,  Shoals, 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Martin  County 
Bank,  Shoals,  Indiana. 

E.  Federal  Reserve  Bank  cf  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64196: 

1.  Capital  National  Bancshares,  Inc., 
Oklahoma  City,  Oklahoma;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Capital 
National  Bank  Oklahoma  City, 
Oklahoma. 

F.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 


1.  Goliad  Bancshares.  Inc.,  Goliad, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Goliad.  Goliad,  Texas. 

G.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  Calffornia  94105: 

1.  Verde  Valley  Bancorp,  Inc., 
Cottonwood,  Arizona;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  Verde  Valley,  Cottonwood,  Arizona, 
a  de  novo  bank. 

H.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street  Dallas,  Texas 
75222: 

1.  Texas  Commerce  Bancshares,  Inc.. 
Houston,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Texas  Commerce 
Bank-Richardson.  N.A..  Richardson, 
Texas,  a  de  novo  bank. 

Board  of  Governors  ol  the  Federal  Reserve 
System.  ]une  20. 1986. 
lames  McAfee. 

Associate  Secretory  of  the  Board. 

[FR  Doc  66-14400  Filed  6-25-86;  8:45  am] 

BtLUNQ  COOC  6210-01-M 


Commercial  Landmark  Corp^ 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanklng  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  I  225.23(a)(1) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(6)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  2S.21(a))  to  commerce  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  State*. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  ttie  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficie.icy,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
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conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  16, 1986. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Commercial  Landmark 
Corporation,  Muskogee,  Oklahoma;  to 
engage  de  novo  through  its  subsidiary. 
Landmark  Service  Company,  Muskogee, 
Oklahoma,  in  providing  to  others  data 
processing  and  transmission  services 
and  facilities  pursuant  to  §  225.25(b)(7) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  20, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-14401  Filed  6-25-86;  8:45  arnj 
HLUNG  CODE  (210-01-41 


First  rtational  Cincinnati  Corp.,  et  al.; 
Formations  of;  Acquistions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the  • 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  18, 
1986. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455 
Sixth  Street,  Cleveland,  Ohio  44101: 

1.  First  National  Cincinnati 
Corporation,  Cincinnati,  Ohio;  to 
acquire  100  percent  of  the  voting  shares 
of  Second  National  Corporation, 
Richmond,  Indiana,  and  thereby 
indirectly  acquire  The  Second  National 
Bank  of  Richmond,  Richmond,  Indiana, 
and  Bentonville  State  Bank,  Bentonville, 
Indiana. 

2.  fames  Madison  Limited, 
Washington,  DC;  to  merge  with  UNB 
Bancshares,  Incorporated,  Washington. 
DC,  and  thereby  indirectly  acquire 
United  National  Bank  of  Washington, 
Washington,  DC. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  SBT  Bancshares,  Inc.,  Selmer, 
Tennessee;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Selmer  Bank  and  Trust 
Company,  Selmer,  Tennessee. 

2.  Valley  Bancshares,  Inc.,  Valley 
Part,  Missouri;  to  acquire  at  least  84 
percent  of  the  voting  shares  of  Meramec 
State  Bank,  Sullivan,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  20, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-14402  Filed  6-25-86;  8:45  am) 

BiLLINO  COOE  821&.01-M 


Hospers  Agency  Co.,  et  al.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  USC 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  July  17. 1986. 

A.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Hospers  Agency  Company,  Sioux 
Center,  Iowa;  to  acquire  Van  Bruggen 
Insurance,  Inc.,  Sioux  Center,  Iowa,  and 
thereby  engage  in  general  insurance 
activities  in  a  town  of  less  than  5.000  in 
population,  pursuant  to  S  225.25(b)(8)(iii) 
of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mid  South  Bancshares,  Inc., 
Paragould,  Arkansas;  to  acquire  Profit 
Consultants,  Inc.,  Jonesboro,  Arkansas, 
and  thereby  engage  in  providing 
management  consulting  advice  to 
nonaffiliated  banks  and  financial 
institutions,  pursuant  to  I  225.5(b)(ll)  of 
the  Board's  Regulation  Y.  Comments  on 
this  application  must  be  received  no 
later  than  July  10. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  20, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-14403  Filed  6-25-86;  8:45  am] 

BILLING  COOE  e210-01-M 


Midland  Bank,  pic,  et  al.; 
Applications  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
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Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  Z25.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  f  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  al  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  15, 1986. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Midland  Bank,  pic,  London. 
England;  to  engage  de  novo  through  its 
subsidiary.  Midland-Montagu  Municipal 
Securities,  Inc.,  San  Francisco, 
California,  in  providing  securities 
brokerage  activities,  related  securities 
credit  activities  and  incidental  activities 
such  as  offering  custodial  services, 
pursuant  to  (  225.25(b)(15)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street 
Philadelphia,  Pennsylvania  19105: 

1.  Southern  Jersey  Bancorp,  Bridgeton, 
New  Jersey;  to  engage  de  novo  in  data 
processing,  by  providing  to  others  data 
processing  and/or  data  transmission 
services,  facilities  (including  data 
processing  and  data  transmission 
services,  hardware,  software. 


documentation  or  operating  personnel), 
data  bases  or  access  to  such  services, 
facilities  or  data  bases  by  any 
technological  means,  pursuant  to 
§  225.25(b)(7)  of  the  Board's  Regulation 
Y.  These  activities  will  be  performed  in 
■New  Jersey  and  contiguous  states. 

C.  Federal  Reserve  Bardi  of  Kansas 
City  (Thomas  M.  Hoeing,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  84198: 

1.  Greater  Metro  Bank  Holding 
Company,  Aurora,  Colorado;  to  engage 
de  novo  through  its  subsidiary  Aurora 
National  Mortgage  Company,  Aurora, 
Colorado,  in  making  and  servicing  loans 
and  other  extensions  of  credit  as  would 
be  conducted  by  a  mortgage  company, 
and  in  performing  real  estate  appraisals, 
pursuant  to  S§  225.25(b)(1)  and  (13)  of 
the  Board's  Regulation  Y. 

2.  First  State  Bancshares,  Inc., 
Scottabluff.  Nebraska;  to  engage  de 
novo  through  its  subsidiary  First  State 
Insurance,  Inc.,  Scottsbluff,  Nebraska,  in 
the  sale  of  general  insurance,  except  life 
insurance  and  annuities,  pursuant  to 
section  4(c)(8)(F)  of  the  Bank  Holding 
Company  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  20, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-14404  Filed  6-25-86:  8:45  amj 
8ILUNG  COOE  6210-C1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Healtti  Service 

National  Institutes  of  Heatttr,  ' 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Correction 

In  FR  Doc.  86-8487  beginning  on  page 
12928  in  the  issue  of  Wednesday,  April 
16, 1986,  make  the  following  corrections: 

1.  On  page  12929,  first  colunm,  insert 
the  following  before  the  first  line:  "and 
(5)  coordinates  with  the  other  research 
institutes  and  with  all  Federal" 

2.  On  page  12930,  first  column,  the  first 
two  lines  should  be  removed. 

MLUNQ  COOE  U0S-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Arizona  Strip  District  Grazing  Advisory 
Board  Meeting 

A06NCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  first  meeting  of  the  newly 
re-created  Arizona  Strip  District  Grazing 
Advisory  Board  meeting  will  be  held 
Tuesday,  July  22, 1986  at  9:00  a.m. 
Primary  topic  wiD  be  range 
improvement  projects. 

ADDRESS:  Sugar  Loaf  Restaurant.  290 
East  St.  Geoi^e  Blvd.,  St  George.  Utah 
B4770. 

FOR  FURTMCT  IMF0RMAT10W  COWTACT. 

G.  William  Lamb,  District  Manager.  196 
E.  Tabernacle,  St.  George.  Utah  84770. 

SUPPLEMENTARV  IMFORMATION:  Election 

of  officers  will  precede  discussion  of 

range  projects  in  wilderness  areas  and 

land  exchanges  affecting  permittees. 

The  Board  will  also  hear  an  up>date  on 

planned  and  completed  range  projects. 

Comments  from  the  public  may  be  given 

at  3:00  p.m. 

C.  William  Lamli, 

Arizona  Strip  District  Manager. 

[FR  Doc.  86-14410  Filed  6-25-86:  8:45  amJ 

BILUNQ  CODE  4310-32-11 

Proposed  Reinstatement  of  a 
Terminated  OH  and  Gas  Lease;  Alaska 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  AA-4a2a4-AF  has  been  received 
covering  the  following  lands: 

Fairbanks  Meridiaa,  Alaska 

T.  18  S.,  R.  2  W., 
Sec.l2,  NV4NWy4; 
Sec.  22.  SMiNEy4. 
(160  acres] 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  the  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent  The  $500  administrative 
fee  and  the  cost  of  publishing  this  Notice 
have  been  paid.  The  required  rentals 
and  royalties  accruing  from  December  1, 
1985,  the  date  of  termination,  have  been 
paid. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  AA-4a224-^AF  as 
set  out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  December  1, 1985,  subject  to 
the  terms  and  conditions  cited  above. 

Dated:  June  19. 1986. 
Sue  A.  Faught 

Acting  Chief  Branch  of  Mineral  Adjudication. 
(FR  Doc.  86-14411  Filed  6-25-86;  8:45  amj 
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IW-64779) 

Wyoming;  Proposed  Reinstatement  of 
Terminated  (Xi  and  Gas  Lease 

June  la  1986. 

Fhirsuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2.3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-64779  for  lands  in 
Campbell  County,  Wyoming  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required 
$500.00  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  ail  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-64779  effective  October  1. 1985, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Patricia  |.  Wattles, 
Acting  Chief.  Leasing  Section. 
(FR  Doc.  86-14412  Filed  6-25-86;  8:45  am] 

BHXMGCODE  4310-22-11 


Colorado;  Filing  of  Plats  of  Survey 

June  20. 1986. 

The  plats  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office.  Bureau  of 
Land  Management,  Denver,  Colorado, 
effective  10:00  a.m..  June  20, 1986. 

The  plat,  in  three  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  north  boundary,  a  portion  of  the 
subdivisional  lines,  the  Georgetown 
Townsite.  a  portion  of  certain  mineral 
surveys;  the  metes-and-bounds  surveys 
of  certain  irregular  lot  lines,  a  portion  of 
the  east  right-of-way  of  Interstate  70, 
and  the  survey  of  the  subdivision  of 
section  5,  T.  4  S..  R.  74  W..  Sixth 
Principal  Meridian,  Colorado,  Group 
No's.  517  and  696,  was  accepted  June  9, 
1986. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary,  a  portion  of  the  subdivisional 
lines,  and  the  subdivision  of  sec.  1,  T. 


IN..  R.  3W..  Ute  Meridian.  Colorado. 
Group  No.  808,  was  accepted  June  12. 
1986. 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the  south  and 
east  boundaries,  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sec.  36.  T.  2  N..  R.  3  W..  Ute  Meridian 
Colorado.  Group  No.  808.  was  accepted 
June  12. 1988. 

These  surveys  were  executed  to  meet 
certain  adminstrative  needs  of  the 
Bureau  of  Reclamation. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management.  2020 
Arapahoe  Street.  Denver.  Colorado 
80205. 

Jack  A.  Eaves. 

Chief  Cadastral  Surveyor  for  Colorado. 
(FR  Doc.  86-14415  Filed  6-25-86;  8:45  am) 
BILLING  COOC  4310-M-M 


[NM-O555014] 

Proposed  Continuation  of  Wittidrawal. 
New  Mexico 

agency:  Bureau  of  land  Management. 

Interior. 

action:  Notice. 


summary:  The  Department  of  the 
Interior  proposes  that  a  55.87-acre 
withdrawal  for  the  Department  of 
Agriculture.  Forest  Service  continue  for 
an  additional  20  years.  The  lands  will 
remain  withdrawn  from  appropriation 
under  the  United  States  mining  laws  and 
will  remain  open  to  leasing  under  the 
mineral  leasing  laws. 
date:  Comments  should  be  received  by 
September  24, 1986. 
FOfl  FURTHER  INFORMATION  CONTACT. 
Kay  Thomas,  BLM  New  Mexico  State 
Office,  P.O.  Box  1449,  Santa  Fe,  NM 
87504-1449,  (505)  988-6589. 

The  Department  of  the  Interior 
proposes  that  the  existing  land 
withdrawal  made  by  Public  Land  Order 
3553  of  February  23, 1965.  be  continued 
for  a  period  of  20  years  pursuant  to 
section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat. 
2751,  43  U.S.C.  1714.  The  land  is 
described  as  follows: 

New  Mexico  Principal  Meridian 

Cibola  National  Forest 

John  F.  Kennedy  Campground  (formerly  Trigo 

Canyon  Campground) 

T.  5  N.,  R.  4  E..  (unsurveyed), 
Sec.  12,  that  area  within  the  Cibola 
National  Forest  (which  may  be,  when 
surveyed)  in  the  SEy«NEy4  and  EV^SEV4, 
excluding  that  portion  lying  within  the 
l)oundary  of  the  Man2ano  Mountain 
Wilderness  (Pub.  L  95-237). 


T.  5  N..  R.  5  E., 
Sec.  7.  WV4  of  lots  3  and  4,  excluding  that 
portion  lying  within  the  boundary  of 
Manzano  Mountain  Wilderness  (Pub.  L 
95-237). 
The  areas  described  aggregated 
approximately  55.87  acres  in  Valencia  and 
Torrance  Counties. 

The  purpose  of  the  withdrawal  is  for 
use  in  connection  with  the  Cibola 
National  Fofest,  Mountainair  Ranger 
District.  The  area  has  been  developed 
for  public  recreational  use  and  is 
heavily  utilized  for  this  purpose. 

The  withdrawal  segregates  the  land 
from  location  and  entry  under  the 
mining  laws,  but  not  from  leasing  under 
the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  lands  and  Minerals 
Operations,  in  the  New  Mexico  State 
Office. 

A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  June  12. 1986. 
Monte  G.  Jordan, 
Associate  State  Director 
(FR  Doc.  86-14418  Filed  6-25-88;  8:45  amj 
BILUNQ  COOC  431»-F»4I 


IWASH-04293,  OR-22054<WASH),  OR- 
22057(WASH)] 

Wastiington;  Proposed  Continuation  of 
Withdrawals 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


summary:  The  Bureau  of  Reclamation 
proposes  that  three  land  withdrawals 
for  the  Yakima  Project  continue  for  an 
additional  100  years.  The  lands  would 
remain  closed  to  surface  entry  and 
mining  but  have  been  and  would  remain 
open  to  mineral  leasing. 
FOR  FURTHER  INFORMATION  CONTACT 
Champ  Vaughan.  BLM  Oregon  State 
Office  P.O.  Box  2965,  Portland,  Oregon 
97208  (Telephone  503-231-6905). 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Reclamation  proposes  that  the 
existing  land  withdrawals  made  by  the 
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Secretarial  Orders  of  September  12. 
1905,  and  August  4, 1910.  and  Public 
Land  Order  No.  2826  of  December  3. 
1962.  be  continued  for  a  period  of  100 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751,  43  U.S.C.  1714. 

The  lands  involved  include  three 
parcels;  the  first  containing  150  acres 
located  10  miles  north  of  Yakima  in 
sections  28  and  32,  T.  15  N.,  R.  19  E.. 
W.M..  Kittitas  County,  Washington;  the 
second  containing  25  acres  located  4 
miles  northeast  of  Prosser  in  section  20. 
T.  9  N..  R.  25  E..;  and  the  third  containing 
7.50  acres  located  11  miles  northeast  of 
Prosser  in  section  32,  T.  10  N..  R.  26  E.. 
W.M.,  Benton  County,  Washington. 

The  purpose  of  the  withdrawals  is  to 
protect  the  Yakima  Project.  The 
withdrawals  segregate  the  lands  from 
operation  of  the  public  land  laws 
generally,  including  the  mining  laws,  but 
not  the  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  office  of  the  Bureau  of 
Land  Management  will  undertake  such 
investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 

Dated:  June  19, 1986. 
B.  UVeUe  Black, 

Chief  Branch  of  Lands  and  Minerals 
Operations. 
[FR  Doc.  86-14419  Filed  6-25-86;  8:45  am] 

BILUNO  COOe  4310-3>-M 


[AA-«687-A] 

Alaska  Native  Claims  Selection;  Old 
Hart>or  Native  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 


hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971  (ANCSA).  43  U.S.C.  1601. 1613(a). 
will  be  issued  to  Old  Harbor  Native 
Corporation  for  1  acre.  The  lands 
involved  are  within  Sec.  30.  T.  34  S..  R. 
24  W..  Seward  Meridian,  in  the  vicinity 
of  Old  Harbor.  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week  for  four  (4) 
consecutive  weeks,  in  the  KODIAK 
DAILY  MIRROR.  Copies  of  the  decision 
may  be  obtained  by  contacting  the 
Bureau  of  Land  Management.  Alaska 
State  Office.  701  C  Street,  Box  13. 
Anchorage.  Alaska  99513.  ((907)  271- 
5960.) 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  shall  have  unitl  July  28. 1986,  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management, 
Division  of  Conveyance  Management 
(960),  address  identified  above,  where 
the  requirements  for  filing  an  appeal  can 
be  obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart  E 
shall  be  deemed  to  have  waived  their 
rights. 
Ann  Adams, 

Section  Chief  Branch  of  ANCSA 
Adjudication. 
(FR  Doc.  86-14167  Filed  6-25-86;  8:45  am] 

BILUNQ  CODE  4310-JA-M 


[A20346-B] 

Amendment  to  Notice  of  Realty 
Action;  Exchange  of  Public  L^nds; 
Arizona 

This  amends  Notice  of  Realty  Action 
A  20346-B,  published  May  7. 1986.  by 
inserting  the  following,  immediately 
preceding  the  last  paragraph. 

The  Arizona  State  lands  will  be  those 
portions  of  the  following  described 
sections  that  are  determined  by 
appraisal  to  be  of  equal  value. 

Gila  and  Salt  River  Meridian.  Arizona 

T.  15  N..  R.  10  W.. 

Sec.  2.  all: 

Sec  16.  all. 
T.  16  N.,  R.  10  W.. 

Sec.  2.  all; 

Sec.  4.  all; 

Sec.  6.  all; 


Sec.  8,  all: 

Sec.  16.  all; 

Sec.  18.  all; 

Sec.  32.  all; 

Sec.  36,  all. 
T.  16V4N..R.  low.. 

Sec.  32,  all. 
T.  11  N..  R.  11  W.. 

Sec.  13,  NV4; 

Sec.l4,NV4.- 
T.  16  N.,  R.  11  W., 

Sec.  2,  all; 

Sec.  16,  all: 

Sec.  32;  all; 

Sec.  36.  all. 
T.  16%  N.,  R.  11  W., 

Sec.  32.  all. 
T.  17  N.,  R.  11  W.. 

Sec.  16,  all; 

Sec.  18.  all; 

Sec.  20.  all; 

Sec.  28,  all; 

Sec.  30,  all; 

Sec.  32,  all. 
T.  14  N.,  R.  12  W., 

Sec.  2,  all; 

Sec.  16.  all. 
T.  16  N.,  R.  12  W.. 

Sec.  2,  all: 

Sec.  16,  all; 

Sec.  32,  all; 

Sec.  38,  all. 
T.  16\4N.,R.12W., 

Sec.  36,  all. 
T.  17  N.,  R.  12  W., 

Sec.  14,  all; 

Sec.  24,  all; 

Sec.  26,  all; 

Sec.  36,  all. 

Containing  approximately  21.760  acres. 

Dated:  June  18. 1986. 
Marlyn  V.  Jones. 
District  Manager. 
(FR  Doc.  86-14413  Filed  6-25-86;  8:45  am] 

BILUNQ  COOC  4310-32-M 


Conveyance  of  Mineral  Interests  in 
California 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action; 
conveyance  of  the  reserved  mineral 
interest. 

summary:  The  private  lands  described 
in  this  notice  hav£  been  examined  and 
found  suitable  for  conveyance  of  the 
reserved  mineral  interest  pursuant  to 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21. 
1976. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 


SvialNo. 


CA-9SaB.. 


CA-130S8... 
CA-13247.. 
CA-140M... 

CA-1450e... 
CA-16823... 
CA-16830... 
CA-17027.„ 


CA-17136... 
CA- 17432... 
CA-17436... 


CA- 17934... 
CA-1812&.. 
CA18151... 


CA-18210 

CA- 18786-.. 
CA-16879-_ 

CA-18916.... 
CA-18932... 

CA-ieseo... 

CA- 19052.... 
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Legal  deschplioa 


CA-19356... 


T  36  N    R.  9  E,  MMar..  9w.  1,  NEV,SWW  poman  ad  S«:.  2.  LtXs  1  »iru  4.  SEWSWV.,  SV4NWV,.  NViSW*!.. 

SEV.SEV<.;  S«i  11!  SEVW4E;  9«:.  12  NE^.,  EV4NWV*.  SWViNWV*. 
T.  36  N..  R  10  E„  MDMar .  Sac  6.  Lot  7 
T.  37  N..  R  9^.  MOMBt ,  Sac.  36.  NWy.NEV*,  NtWMM', 

T,  9  N..  R.  10  E,  UOMar .  Sec.  25.  Lots  1  thro  5.  7«ndSE%SWV4 _ - — - 

y   ^  1^    p    12W    MOMof    Soc.  3   Lot  V  M4B         _._..  __  ^...„ 

r  4  s!  H   16  E..  MDMafc,'sac.  26.  Lot  3.  portion  of;  SWNEi.  SEV,M»«Wi,9««*.  N««e»,  SE%SEMi;  Sac  26.  L« 
3.  portion  o^ 

T.  3  S..  R.  16  E..  MOMer .  Sec.  8.  Lot  1;  Sec.  9.  Lots  4.  9.  10.  and  20 ~ 

T.  13  N..  R.  6  W  .  MDMar..  Sec  10.  NWV«.  Ni^SEVi.  SEVtiSEV.;  S«:-  11.  t«WWSWV* - 

T  6  N    R   9  W    MQMsr    Ssc   3.  P>rC0l  7  (FFMCoJ       —         —      •—— — . — _....— — ■- 

J.  9  $!.  R   21  E.,  MDmW  ,  Sec-  7  Lot  4;  Sac  81  SVtowVi,  S¥W*SE%;  S«:.  17,  NV4NWV4.  Wi4SWV4;  Sac  18. 
SE\4NWVi.  Ei^NEVi,  NH^V.. 

T.  12  N..  R-9E..  MOIier .  Sac.  24.  NEVi 

T.  1  M.  R.  14  E..  MQMaf..  Sec  27,  Lot  6 - - -- — _..... 

T.  4  S.  R.  18  E_  MOMat.,  Sac  21,  SHSEVdSWV*;  Sac  2S,  Lo»»lhnj  7,  W\»CM,,  SCK.  N*4SWVt,,  SEV4SWy,; 

Sec  33.  NEV.NWV*. 
T.  5  N..  R  13  W..  SBMar..  Sec  5.  Lot  7.  SW%SEV,,  EWSEV4.  Sac  a  NWWNEWi.  E%NWV<, _ 

J.  16  S.  R.  7'e.,  S8Mar..  Sac  19,  SE^hiEW,  NEiisEirSec.  20,  SWVdNWV,,  NeV4SWM,i  Sac  29.  WW9WWi, 

SE(<iSWVi;  Sec  30.  WV*SEV».  SWV.NEy.:  Sec.  31,  EV4;  Sac  32,  WViWrtt 
T.  17  S.,  H.  7  E..  SaMer ,  Sec.  5,  Lot  4.  Sec  6.  Lot  1 

T.  9  N.,  R.  12  E..  MDMar.  Sec   1Z  N^NWV,  SEVdNW** ~ - 

T.  9  N.,  R.  12  E.,  MDIto .  Sec.  11,  NViNEV^ - 
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NE^NWVt..  NWV(.NEV« 

T.  6  S,  a  4  E.,  MOM».,  Sac  14,  EV4EH _ - 
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T.  16  N.,  R  8  E,  MOMec.  Sec  28,  Lot  3.  portion  of — 

T.  17  N.,  R.  9  E..  MDMar  .  Sec.  32.  Lot  8 - 

T.  8  S.,  R.  1  E.,  SBMat.  Sac.  29,  SE^^NWV«,  NEV4SWKi. — - 
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The  purpose  is  to  allow,  consolidatien 
of  surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  non-mineral' 
development  and  such  development  is  a 
more  biieneficiai  use  of  the  land  than  the 
mineral  development. 

Upon  publication  of  this  notice  of 
realty  action  in  the  Federal' Register  as 
provided  in  43  CPR  2720.Ttb).  the 
mineral  interests  owned  by  the  United 
States  in  the  private  land  covered  by  the 
application  shall  be  segregated  to  the 
extent  that  they  will  mjtbe  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application . 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  such  mineral  interests,  upon  final 
rejection  of  the  application  or  two  years 
from  the  date  of  filing  of  the  application, 
whichever  occurs  first. 

FOR  FURTHER  INFORMATION  CONTMCT: 

Elizabeth  Hoefler,  B\u^aaof  Land 
Management.  California  State  Office. 
2800  Cottage  Way.  Room  E.  2841. 
Federal  Office  Building.  Sacramento. 
California  95825.  916-978-^815. 

Dated:  June  19, 1988. 
Nancy  |.  Alex, 

Chief,  Lands  Section.  Branch  of  Lands  and 
Minerals  Operations. 
|FR  Doc.  86-14414  Filed  6-25-86;  8:45  am] 

BILLING  CODE  4310-40-M 


[NM-46833] 

Proposed  Continuattan  of  Withdrawal; 
New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  The  Department  of  the 
Interior  proposes  that  a  40.00-acre 
withdrawal  for  the  Department  of 
Agriculture,  Forest  Service,  continue  for 
an  additional  18  years.  The  lands  will 
remain  withdrawn  from  appropriation 
under  the  United  States  mining  laws, 
and  will  remain  open  to  leasing  under 
the  mineral  leasing  laws.  The  lands  will 
be  opened  to  operation  under  the  public 
land  laws. 

DATES:  Comments  should  be  received  by 
September  24. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  Thomas.  BLM.  New  Mexico  State 
Office.  KO.  Box  1449,  Santa  Fe,  NM 
87504-1449.  (505)  988-6589. 

SUPPLEMENTARY  INFORMATIONrThe 

Department  of  the  Interior  proposes  that 
the  existing  land  withdrawal  made  by 
Secretarial  Order  of  November  19. 1907, 
be  continued  for  a  period  of  18  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751.  43  U.S.C.  1714.  The 
land  is  described  as  follows: 


New  Mexico  Principal  Meridian 

Cibola  National  Forest 

Canon  Lobo  Administrative  Site> 

T.  11  N..  R.  8  W.. 

Sec.  6.  SEy4SEy4. 

The  area  described  contains  40.0a.acres  in 
Cibola.  County. 

The  purpose  of  the  withdrawal  is  for 
use  in  connection  with  the  Cibola 
National  Forest.  Mount  Taylor  Ranger 
District.  The  area  has  been  developed 
for  public  recreational  use  and  is 
heavily  utilized  for  this  purpose. 

The  withdrawal  segregates  the  land 
from  location  and  entry  under  the 
mining  laws.  The  lands  will  be  open  to 
operation  under  the  public  land  laws; 
they  have  been,  and  will  remain  open  to 
leasing  under  the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication^  of  this  notice,  all  persom 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Lands  and  Minerals 
Operations,  in  the  New  Mexico  State 
Office. 

A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
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The  existing  withdrawal  will  continue 

until  such  final  determination  is  made. 

Dennis  R,  Erfaart, 

Acting  State  Director. 

(FR  Doc.  86-14416  Filed  6-25-86;  8:45  am) 

BILLING  COOC  4310-rB-M 


INM-46836] 

Proposed  Continuation  of  Withdrawal; 
New  Mexio 

agency:  Bureau  of  Land  Management, 

Interior, 

ACTION:  Notice. 

SUMMARY:  The  Department  of  the 
Interior  proposes  that  a  279.58-acre 
withdrawal  for  the  Department  of 
Agriculture.  Forest  Service  continue  for 
an  additional  20  years.  The  lands  will 
remain  withdrawn  from  appropriation 
under  the  United  States  mining  laws  and 
will  remain  open  to  leasing  under  the 
mineral  leasing  laws.  The  lands  will  be 
open  to  operation  under  the  public  land 
laws. 

DATES:  Comments  should  be  received  by 
September  24, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  Thomas,  BLM,  New  Mexico  State 
Office,  P.O.  Box  1449,  Santa  Fe,  NM 
87504-1449,  (505)  988-6589. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  proposes  that 
the  existing  land  withdrawal  made  by 
Public  Land  Order  1030  of  November  15 
1954,  be  continued  for  a  period  of  20 
years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.2751,  43  U..C.  1714. 
The  land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

Cibola  National  Forest 

Mountainair  Administrative  Site 

T.  3  N..  R.  6  E., 
Sec.  1,  lots  1-4,  SWy4NEy4,  SViNWV4. 

The  area  described  contains  279.58  acres  in 
Torrance  County. 

The  purpose  of  the  withdrawal  is  for 
use  in  connection  with  the  Cibola 
National  Forest,  Mountainair  Ranger 
District.  The  administrative  site  consists 
of  extensive  permanent  facilities  and 
improvements. 

The  withdrawal  segregates  the  land 
from  location  and  entry  under  the 
mining  laws.  The  lands  will  be  open  to 
operation  under  the' public  land  laws, 
and  have  been  and  will  remain  open  to 
the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 


their  views  in  writing  to  the  Chief, 
Branch  of  Lands  and  Minerals 
Operations,  in  the  New  Mexico  State 
Office. 

A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
Dennis  R.  Erfaart, 
Acting  State  Director. 
[FR  Doc.  86-14417  Filed  6-25-86:  8:45  am] 

MLUNQ  CODE  4310-FB-M 


[W-37737] 

Wyoming;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

|une  18. 1986. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  W-37737  for  lands  in 
Lincoln  County,  Wyoming  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessees  have  paid  the  required 
$500.00  administrative  fee  and  $106.25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessees 
have  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-37737  effective  November  1, 
1985,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Patricia ).  Wattles, 
Acting  Chief.  Leasing  Section. 
[ra  Doc.  86-14461  Filed  6-25-66:  8:45  amj 

BttUNO  CODE  4310-22-M 


[A-22098] 

Realty  Action;  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Realty  Action- 
Exchange,  Federal  Minerals  in  La  Paz, 


Maricopa.  Mohave,  Pinal,  and  Yavapai 
Counties,  Arizona. 

SUMMARY:  All  or  part  of  the  following 
described  federal  mineral  estate  has 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1716: 
Gila  and  Salt  River  Meridian.  Arizona. 

T.  3  N.,  R.  2  E.. 

Seel. 
T.  5  N..  R.  2  E.. 

Sec.  12. 13. 
T.  6  N..  R.  2  £., 

Sec.  1,  3.  9. 13. 14, 15.  22.  23.  24,  27,  33,  34. 
T.  7  N.,  R.  2  E., 

Sec.  11. 18, 19,  23. 
T.  5  N.,  R.  3  E., 

Sec.  22. 
T.  6  N..  R.  3  E.. 

Sec.  6.  8, 11. 12, 13, 14, 15, 17, 16,  la  2a  21, 
22,  23,  24.  27,  28. 
T.  6  N..  R.  4  E.. 

Sec.  7,  6. 9.  la  19,  29. 
T.  3  N,.  R.  5  E.. 

Sec.  1.  2,  9. 11, 12. 15. 
T.  7  N.,  R.  7  W.. 

Sec.  25,  26,  27,  28,  34.  35. 
T.  8  N.,  R.  7  W., 

Sec.  5,  6,  7,  8, 18,  30. 
T.  7  N.,  R.  8  W.. 

Sec.  3,  4.  5,  7.  8,  9. 10. 14.  22.  23. 
T.  8  N.,  R.  8  W.. 

Sec.  1,  6, 11, 12. 13, 14.  23,  24,  25,  28.  27,  33, 
34. 
T.  7  N..  R.  9  W.. 

Seel. 
T.  10  S..  R.  9  E.. 

Sec.  21.  22.  26,  29.  33. 

Comprising  40.247.05  acres. 

In  exchange  for  the  federal  mineral 
estate  described  above,  the  United 
States  will  acquire  all  or  part  of  the 
following  state-owned  mineral  estates: 

T.  3  N..  R.  7  W.. 

Sec.  2. 16.  32. 
T.  4  N,.  R.  7  W.. 

Sec.  2.  32. 
T.  4  N.,  R.  8  W.. 

Sec.  36. 
T.  3  N.,  R.  9  W..  ^ 

Sec.  2, 16.  32.  36. 
T.  6  N,.  R.  9  W.. 

Sec.  32. 
T.  2  N..  R.  10  W.. 

Sec.  2. 
T.  9  N..  R.  10  W.. 

Sec.  2, 16.  32,  36. 
T.  10  N..  R.  10  W., 

Sec,  2, 16,  32. 
T.  4  N.,  R.  11  W., 

Sec.  2. 18,  36. 
T.  7  N..  R.  11.  W.. 

T.  3  N..  R.  12  W.. 

Sec.  2. 
T.  4  N..  R,  12  W., 

Sec,  2. 16,  32.  36. 
T.  5  N..  R.  12  W., 

Sec.  2,  5. 
T.  5  N..  R.  13  W.. 

Sec.  32. 
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T.  6  N..  R.  13  W., 

Sec  Z.  16. 19,  20. 
T.  11  N.,  R.  13  W., 

Sec.  2.  32. 
T.  lN.,Jtl4W.. 

Sec.  2. 16.  32.  36. 
T.  2  N..  R.  14  W.. 

JSec.  2. 16;  32,  3K 
T.4N..R.  WW:, 

Sec  2. 
T.  5  N..  R.  14  W:. 

Sec  32.  36. 
T.  7  N..  R.  14  W.. 

Sec  32. 
T.  11  N.,  R.  14  W.. 

Sec.  16. 
T.  12  N..  R.  14  W., 

Sec.  36. 
T.  6  N..  R.  15  W.. 

Sec.  16.36. 
T.  6  N.,  R.  16  W..  ' 

Sec.  2. 
T.  28  N..  R.  16  W.. 

Sec  16,  32. 
T.  7  N.,  R.  17  W.. 

Sec  2. 
T.  28  N..  R.  17  W.. 

Sec.  2, 16,  36. 
T.  13  N..  R.  18  W., 

Sec.  16. 
T.  1  S.,  R.  7  W.. 

Secl& 
T.  1  &,  R.  8  W.. 

Sec  36. 
T.  1  S..  R.  9  W., 

Sec.  32.  36. 

T.  is.,r:iow.. 

Sec.  2, 16.  32.  36. 
Comprising  40.202.32  Acres. 

The  purpose  of  this  exchange  is  to 
unite  State  and  Federal  split  estates, 
thereby  eliminating  surface  management 
difficulties  and'providing  for  the 
consolidation  of  surface  and  mineral 
ownarship. 

The-above  described  mineral  estates 
are  not  encumbered  by  mining  claim 
locations.  They  are,  however, 
encumbered  by  several  oil  and  gvs. 
leases. 

Based  on  leasable  and  locatfible 
mineral  potential  reports,  it  has  been 
determined  that  the  overall  potential 
mineral  value  of  the  State  and  Federal 
mineraf  estates  are  approximately 
equal. 

Mineral  estates  to  be  transferred  from 
the  United  States  to  the  Stste  of  Aitzona 
will  be  subject  to  the  foUowmg  terms 
and  conditions: 

1.  Oil  and  gas  leases  A-te954  and  A- 
14546  and  the  right  of  the  mineral  lessee 
to  occupy  and  use  as  much  of  the 
surface  of  the  land  as  may  be 
reasonably  necessary  for  mineral 
leasing  operations,  in  accordance  with 
the  Acts  of  February  25, 1920  and  March 
4, 1933  (30  U.S.C.  186,  IMJ.  The  United 
States  will  continue  to  administer  these 
leases  until  their  expiration  or  cessation 
of  operations,  at  which  time  the  leasing 


functioinwill  transfer  to  the  State  of 
Arizona. 

2.  Subject  to  all  valid  existing  rights 
and  those  applications  on  record  as  of 
the  date  of  this  notice. 

Minerals  to  be  acquired  by  the  United 
States  from  tha  State  of  Arizona  will  be 
subicet  to  the  following  termaand 
conditions! 

1.  Oil  and  gaa  leases  1^-42340. 13^ 
87339, 13-87342, 13-87340. 13-87209.  and 
13-87208  with  the  right  to  explore  for 
and  remove  such  deposits.  The  State  of 
Arizona  will  continue  to  administer 
these  leases  until  their  expiration  or 
cessation  of  operations,  at  which  time 
the  leasing  function  will  transfer  to  the 
United  States. 

Publication  of  this  notice  shall 
segregate  the  federal  minerals,  as 
described  in  this  notice,  from 
appropriation  under  the  mining  laws 
with  the  exception  t)f  the  mineral  leasing 
laws.  This  segregative  effect  shall 
terminate  upon  the  issuance  of  a  patent 
or  two  years  from  the  date  of  this  notice, 
or  upoir  publication  of  a  Notice  of 
Termination; 

Detailed. information  concerning  the 
exchange,  including- the  environmental 
assessment,  the  loca table  minaraL 
potential,  and  th&leesBble  mineraii 
potential  reports.cjua  be  obtainBdirom 
the  Phoenix  Elesounxe  Area- Manager, 
2015  West  Deer  Valley  Road;  Phoenix, 
Arizona  85027.  For  a  period  of  forty-five 
(45)  days,  from  the  date  of  this  notice, 
interested. parties  may  submit  cenunents 
to  the  Phaenix  District  Manager.  2015 
West  Deer  Valley  Road.  Phoenix, 
Arizona  85027.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director, 
who  may  sustain,  vacate  or  modify  this 
realty  action.In  the  abeenceof  any^ 
objections  this  realty  action- ahall 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  June  19<  1988. 
Mariyn  V.  )oiies, 

DistrictUfbnager: 

[PR  Doe.  86-14503  Filed  6-25-86;  8;45  am] 

BILUIM  COOe  4310-32-11 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 

Applicant:  San  Diego  Zoo,  San  Diego, 
CA.  PRT  707793. 

The  applicant  requests  a  permit  to 
import  three  pairs  of  captive-bom 
McNeill's  deer  (Cervus  elaphas 


wacneilii)  from  the  Chengdu  Zoo. 
Chendgu,  People's  Republic  of  China  for 
the  purpose  of  enhancement  of 
propagation. 

Applicant:.Toledo  Zoological 
Gardens;  Toledo,  OH,  PRT  707799. 

The  applicant  requests  a  permit  to 
import  four  female  Cuban  crocodiles 
[Crocodylus  rhombifer]  from. the 
Skansen-Akvariet,  Stockholm,  Sweden 
for  the  purpose  of  enhancement  of 
propagation. 

Applicant:  San  Diego  Zoo,  San  Diego. 
CA,  PRT  707791. 

The  applicant  requests  a  permit  to 
import  two  female  captive-bom 
Sumatran  tigers  [Panlbera  tigria 
sumatrae)  horn  the  Taronga  Zoo, 
Mosman,  Australia  for  the  purpose  of 
enhancement  of  propagation. 

Applicant:  IftK  Productions.  Inc., 
Washington,  DC,  PRT  708550. 

The  applicant  requests  a  permit  to 
export  and  reimport  one  male  and  four 
female  Asian  elephants  (£/epAas 
maximus)  for  the  purpose  of 
enhancement  of  propagation. 

Applicant:  jay  D.  Yeager.  Sandy,  OR. 
PRT  708405. 

The  applicant  requests  a  permit  to 
purchase  one  male  and  two  female 
captive-hatched  masked  bobwhite 
[Colinus  viginianus  ridgewayi]  fi'om  the 
NN  Quail  Farm,  Lawrenceburg,  IN,  for 
the  purpose  of  enhancement  of 
propagation. 

Documents  and  other  infoimation 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  611, 1000  North  Glebe  Road. 
Arlington,  Virginia  22201,  or  by  writing 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service  of  the  above  addresB. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  argumentB,  or 
data  to  the  Dlrectorat  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting^ 
comments. 

Dated:  )une  19. 1980. 
R.K.  Robinson, 

Acting  Chief.  Federal  Wildlife  Permit  Office. 
[FR  Doc.  86-14497  Filed  6-25-86:  8:45  am) 

WLUNQ  COOE  4310-W-M 


Receipt  of  Applications  for  Permits 

The  public  is  invited  to  comment  on 
the  following  applications  for  permits  to 
conduct  certain>activities  with  marine 
mammals.  The  applications  were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.,  and 
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the  regulations  governing  marine 
mammals  (50  CFR  Part  18). 

Applicant:  Name:  Sbimoda  Aquarium, 
3-22.31.  Shimoda  City.  Shizuoka  Pref.. 
Japan,  File  no.  PRT  708646. 
Type  of  Permit  Public  Display. 
Name  and  Number  of  Animals: 
Alaskan  sea  otter  (Enhydra  lutris);  -4-. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
Take  (capture)  these  animals  and  export 
them  to  Shimoda  Floating  Aquarium  for 
public  display. 

Source  of  Marine  Mammals  for  Public 
Display:  Prince  William  Sound,  Green 
Island,  Alaska,  or  as  designated  by 
Alaska  Etept.  of  Fish  and  Game. 

Period  of  Activity:  Sept.  1, 1986  to 
Dec.  31, 1988. 

Applicant:  Name:  Kamogawa  Sea 
World,  1464-18,  Higashico,  Kamogawa 
City,  Chiba  Pref  296,  Japan,  File  no.  PRT 
708661. 

Type  of  Permit:  Public  Display. 
Name  and  Number  of  Animals: 
Alaskan  sea  otter  (Enhydra  lutris):  -4-. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
Take  (capture)  these  animals  and  export 
them  to  Kamogawa  Sea  World  for  public 
display. 

Source  of  Marine  Mammals  for  Public 
Display:  Prince  William  Sound,  Green 
Island,  Alaska,  or  as  designated  by 
Alaska  Dept.  of  Fish  and  Game. 

Period  of  Activity:  Sept.  1, 1986  to 
Dec.  31, 198a 

Applicant:  Name:  Nagasaki  Biopark, 
2291-1,  Naka  yama,  Seihi-cho, 
Nishisonogi,  Nagasaki  Pref  851.33, 
Japan,  File  no.  708664. 

Type  of  Permit:  Public  Display. 
Name  and  Number  of  Animals: 
Alaskan  sea  otter  (Enhydra  lutris);  -4-. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
Take  (rapture)  these  animals  and  export 
them  to  Nagasaki  Biopark  for  public 
display. 

Source  of  Marine  Mammals  for  Public 
Display:  Prince  William  Sound,  Green 
Island,  Alaska,  or  as  designated  by 
Alaska  Dept.  of  Fish  and  Game. 

Period  of  Activity:  Sept.  1, 1986  to 
Dec.  31, 1986. 

Applicant:  Name:  Kanazawa 
Aquarium,  450  Higashi  Mikage-cho, 
Kanazawa,  Ishikawa  Pref  920,  Japan. 
PRT  708659. 

Type  of  Permit  Public  Display. 
Name  and  Number  of  Animals: 
Alaskan  sea  otter  (Enhydra  lutris): -4-. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
Take  (capture)  these  animals  and  export 
them  Kanazawa  Aquarium  for  public 
display. 

Source  of  Marine  Mammals  for  Public 
Display:  Prince  William  Sound.  Green 


Island,  Alaska,  or  as  designated  by 
Alaska  Dept.  of  Fish  and  Game. 

Period  of  Activity:  Sept.  1. 1986  to 
Dec.  31. 1986. 

Applicant:  Name:  Okhotsk  Aquarium 
Foundation,  No.  1,  Futatsuiwa,  Azana, 
Abashiri,  Hokkaido  Pref  Japan.  File  no. 
PRT  708653. 

Type  of  Permit  Public  Display. 

Name  and  Number  of  Animals: 
Alaskan  sea  otter  (Enhydra  lutris);  -4-. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
Take  (capture)  these  animals  and  export 
them  to  Okhotsk  Aquarium  Foundation 
for  public  display. 

Source  of  Marine  Mammals  for  Public 
Display:  Prince  William  Sound,  Green 
Island,  Alaska,  or  as  designated  by 
Alaska  Dept.  of  Fish  and  Game. 

Period  of  Activity:  Sept.  1. 1988  to 
Dec  31, 1988. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Registw,  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  these  applications 
to  the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  applications 
should  be  submitted  to  the  Director,  U.S. 
Fish  and  Wildlife  Service  [FWPO),  1000 
North  Glebe  Road,  Room  611.  Arlington, 
Virginia  22201.  within  30  days  of  the 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give  specific 
reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  applications  are 
available  for  review  during  normal 
business  hours  (7:45  am  to  4:15  jun)  in 
Room  601  N.  Glebe  Road.  Arlington. 
Virginia. 

Dated:  lune  19, 1986. 
R.K.  Robinson. 

Acting  Chief  Federal  Wildlife  Permit  Office. 
(FR  Doc.  86-14490  Filed  6-25-86;  8:45  ain] 

WLUNQ  CODE  4310-SS-M 


Receipt  of  Application  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  pemit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1381  et  seq.]  and 
the  reflations  governing  marine 
mammals  (50  CFR  Part  18). 

Applicant  Name:  Minamichite 
Beachland  Aquarium,  Okuda,  Mihama. 
Chita,  Aichi  Pref  470-32,  Japan.  File  no. 
PRT-7fl8641. 

Type  of  Permit  Public  Display. 


Name  and  Number  of  Animals: 
Alaskan  sea  otter  [Enhydra  lutris);  4. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
capture  these  animals  and  export  them 
to  Minamichita  Beachland  Aquarium  for 
public  display. 

Source  of  Marine  Mammals  for  Public 
Display:  Prince  William  Sound.  Green 
Island,  Alaska,  or  as  designated  by 
Alaska  Department  of  Fish  &  Game. 

Period  of  Activity:  SepL  1. 1986,  to 
December  31, 1986. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  apphcation, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director.  U.S.  Fish  and  Wildlife  Service 
(FWPO).  1000  North  Glebe  Road.  Room 
611.  Arlington.  Virginia  22201.  within  30 
days  of  the  publication  of  this  notice. 
Anyone  requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connections 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
(7:45  am  to  4:15  pm)  in  Room  601  N. 
Glebe  Road,  Arlington,  Virginia. 

Dated:  ]une  19. 1988. 
R.K.  Robinson. 

Acting  Chief  Federal  Wildlife  Permit  Office. 
(FR  Doc.  86-14498  Filed  6-25-86;  8:45  am] 

BILLma  COOE  4S10-6S-M 


Minerals  IManagement  Service 

Development  Operations  Coordination 
Oocumertt;  Amoco  Production  Co. 

agency:  Minerals  Management  Service, 
Interior. 

ACnOM:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (EKDCD). 

SUMMARY:  Notice  is  hereby  given  that 
Amoco  Production  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  1248,  Block  161,  South 
Timbalier  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Fourchon, 
Louisiana. 
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date:  The  subject  DOCD  was  deemed 
submitted  on  June  19, 1986. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147.  Metairier 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans.  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPLEMENT ARV  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DQCDs  available  to 
affected  States,  executives  of  affected 
States,  local  governments,  and  other 
interested  parties  became  effective 
December  13, 1979,  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  §  250.34  of  Title  30  of  the  CFR. 

Dated  :  June  19. 1986. 
|.  Rogers  Peatcy, 

Regional  Director,  Gulf  of  Mexico.  OCS 

Region. 

|FR  Doc.  86-14420  Filed  6-25-86:  8:45  am] 

BILUNG  CODE  4310-MfMi 

Development  Operations  Coordination 
Document;  Huffco  Petroleum  Corp. 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Huffco  Petroleum  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  2319,  Block  342,  Eugene 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Kaplan, 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  18, 1986. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 


of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Rules  and  Production. 
Plans,  Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPlfMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
States,  local  governments,  and  other 
interested  parties  became  effective 
December  13. 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  §  250.34  of  Title  30  of  the  CFR. 

Dated:  fune  19, 1986. 
|.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
[FR  Doc.  86-14421  Filed  6-25-86:  8:45  am] 

MLUNQ  CODE  4310-MR-M 

Development  Operations  Coordination 
Document;  Tenneco  Oil  Exploration 
and  Production 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document  (DOCD). 


Louisiana  (Office  Hours:  9  a.m.  to  3:30 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Tolbert;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Rules  and  Production; 
Plans,  Platform  and  Pipeline  Section; 
Exploration/Development  Plans  Unit; 
Phone  (504)  838-0875. 
SUPPtXMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
States,  local  goverrmients,  and  other 
interested  parties  became  effective 
December  13. 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in 
revised  §  250.34  of  Title  30  of  the  CFR. 

Dated:  June  19, 1986. 
].  Rogers  Peaicy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  86-14422  Filed  6-25-88;  8:45  amj 
8IUJNG  CODE  431<M«MI 


SUMMARY:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4231.  Block  181.  Ship 
Shoal  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Intracoastal 
City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  June  19, 1986. 
ADDRESSES:  A  copy  of  the  subject  * 
DOCD  is  available  for  public  review  at 
the  Office  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147,  Metairie. 


Oil  and  Gas  and  Sulphur  Operations  in 
tt>e  Outer  Continental  Shelf;  Conoco 
Inc. 

agency:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  development  operations 

coordination  document. 


summary:  This  Notice  announces  that 
Conoco  Inc.,  Unit  Operator  of  the  Grand 
Isle/CATCO  Federal  Unit  Agreement 
No.  14-08-001-2021,  submitted  on  June 
13, 1986,  a  proposed  Development 
Operations  Coordination  Document 
describing  the  activities  it  proposes  to 
conduct  on  the  Grand  Isle/CATCO 
Federal  unit. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Regional  Director,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service.  3301  N.  Causeway 
Blvd..  Room  147.  Metairie.  Louisiana 
70002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Records 
Management  Section,  Room  143,  open 
weekdays  9:00  a.m.  to  3:30  p.m..  3301  N. 
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Causeway  Blvd..  Metairie.  Louisiana 
70002.  phone  (504)  838-0519. 
supplementary  INFORMATtON:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  the  proposed  development 
operations  coordination  doctunent 
available  to  affected  States,  executives 
of  affected  local  governments,  and  other 
interested  parties  became  effective  on 
December  13, 1979  (44  FR  53685).  Those 
practices  and  procedures  are  set  out  in  a 
revised  §  250.34  of  Title  30  of  the  Code 
of  Federal  Regulations. 

Dated:  June  19. 1986. 

|.  Rogen  Peaicy. 

RegionaJ  Director.  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  86-14504  Filed  6-25-86;  8:45  am] 

BILLING  CODE  4310  MR  II 


Outer  Contentinal  Shelf  (OCS) 
Advisory  Board,  Scientific  Committee; 
Notice  and  Agenda  of  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
5  U.S.C  Appendix  I,  and  the  Office  of 
Management  and  Budget  Circular  A-63, 
Revised. 

The  Scientific  Committee  of  the  OCS 
Advisory  Board  will  meet  July  21-23, 
1986.  at  the  Fort  Mason  Center 
Firehouse,  Laguna  and  Marina 
Boulevards,  San  Francisco,  California 
94123. 

The  Social  and  Economics  Effects 
Subcommittee,  the  Environmental 
Effects  Subcommittee,  and  the  Study 
Design  and  Information  Transfer 
Subcommittee  will  meet  from  1  p.m.  to  5 
p.m.  on  July  21.  The  Scientific 
Committee  will  meet  in  plenary  session 
from  8  a.m.  to  5  p.m.  on  July  22,  and  from 
8  a.m.  to  12:30  p.m.  on  July  23. 

The  agenda  for  the  meeting  vrM 
include  the  following  subjects: 

•  Update  on  the  Regiona}  and 
Washington  Office  Environmental 
Studies  Programs 

•  Discussim  of  the  Fisheries  Program 

•  Status  of  the  National  Academy  of 
Science  Review  of  the  Envirojnnental 
Studies  Program 

•  Status  of  the  5-Year  Management 
Plan  for  the  Environmental  Studies 
Program 

•  Discussion  with  Representatives  of 
Pacific  States 

•  Report  on  the  Environmental 
Studies  Program  Marine  Mammal 
Program 

•  Report  on  the  Environmental 
Studies  Program  Endangered  Species 
Program 


•  Discussion  with  Representative  of 
the  California  Coastal  Commission 

•  Discussion  of  Offshore  Nonenergy 
Minerals. 

This  meeting  is  open  to  the  public. 
Approximately  30  visitors  can  be 
accommodated  on  a  first-come/ first- 
served  basis.  All  inquiries  concerning 
this  meeting  should  be  addressed  to: 

Dr.  Don  V.  Aurand,  Chief.  Branch  of 
Environmental  Studies,  Offshore 
Environmental  Assessment  Division 
(644),  Minerals  Management  Service, 
U.S.  Department  of  the  Interior,  18th  &  C 
Streets,  NW.,  Washington,  DC  20240; 
telephone  (202)  343-7744. 

Dated:  June  19, 1986. 
|ohn  B.  Rigg, 

Associate  Director  for  Offshore  htinerais 
Management. 
[FR  Doc.  86-14505  Filed  6-25-«6;  8:45  am] 

BILLING  CODE  4ai»-4M-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Dockst  No.  3084S1 

AT&L  Railroad  Co.— Ememptlon— 
Operation— the  State  of  Oklahoma 

AT&L  Railroad  Company  has  filed  a 
notice  of  exemption  to  op«vte  a  line  of 
railroad  between  milepost  534.9.  at 
Geary,  OK.  and  milepost  544^  near 
Bridgeport,  OK,  a  distance  of 
approximately  9.6  miles,  in  Biaine  and 
Caddo  Counties.  OK,  pursuant  to  rights 
granted  by  the  State  of  Oklahoma. 
Comments  must  be  filed  with  the 
Commission  and  served  on:  T  J. 
Mendenhall,  P.O.  Box  29,  Watonga.  OK. 
Phone:  (405)  623-7223. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Dated  June  5, 1988. 

By  the  CommiMion,  Jane  F.  MackalL 
Director.  Office  of  Proceedings. 
Narata  R.  McGae, 
Acting  Secretary. 
[FR  Doc.  86-14450  Filed  6-25-86:  8:45  am] 

MLUNOCOOC  WM  01-1 


[Finance  Docket  No.  30840] 

Marinette,  Tomhawk  and  Weslvm 
RaHroad  Co.— Trackage  Rights— Soo 
Une  Railroad  Co.,  Notice  of  Exemption 

Soo  Line  Railroad  Company  has 
agreed  to  grant  overhead  tradcage  rights 


to  Marinette,  Tomahawk  and  Western 
Railroad  Company  between  Wausau 
(milepost  91.1)  and  Tomahawk,  WI 
(milepost  132.8),  a  distance  of 
approximately  43.26  miles.  The  trackage 
rights  became  effective  June  15, 1966. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  LC.C. 
605  (1978).  as  modified  in  Mendocino 
Coast  Ry.  Inc.— Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Dated:  |une  16. 1986. 

By  the  Commission,  Ixiuis  E.  Gitomer, 
Acting  Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 

(FR  Doc.  88-14452  Filed  6-25-86:  8:45  am] 
SILLmQ  COOE  ross-oi-M 


[Finance  Docket  No.  30839] 

Soo  Une  RaUroad  Ca— Trackage 
Rights— Marinette,  Tomahawk  and 
Western  Railroad  Co.;  Notice  of 
ExempHon 

Marinette.  Tooiahawk  and  Western 
Railroad  Company  has  agreed  to  grant 
overhead  trackage  rights  to  Soo  Line 
Railroad  Company  between  Tomahawk 
(milepost  132.8)  and  Bradley  (milepost 
197.6),  WI,  a  distance  of  approximately 
5.4  miles.  The  trackage  rights  will  be 
effective  on  June  15, 1986. 

This  Notice  is  filed  under  49  U.S.C. 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S,C.  10S05(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  of  revoke  will  not  stay  the 
transaction. 

As  a  condition  of  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  pursuant  to 
.  Norfolk  and  Western  Ry.  Co.— Trackage 
Rights— BN,  354  I.C.C.  805  (1978),  as 
modified  in  Mendocino  Coast  Ry..  Inc. — 
Lease  and  Operate.  380  I.C.C  653  (1980). 

Dated:  June  IB,  1988. 

By  the  Commission.  L,ouis  E.  Gitoner. 
Acting  Director.  Office  of  Proceeding*. 
Noi«UR.McGm. 
Secretary.     ; 
|FR  Doc.  86-14451  Filed  6-^25-46:  &-45  ami 
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DEPARTMENT  OF  JUSTICE 


United  States  v.  Superior  Oil  Co^ 
Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act 


In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  June  3. 1986  a  proposed 
consent  decree  in  United  States  v. 
Superior  OH  Co..  Civil  Action  No.  G-85- 
434  was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Texas.  The  proposed  consent  decree 
concerns  a  complaint  filed  by  the  United 
States  that  alleged  violations  of  the 
Clean  Air  Act,  42  U.S.C.  7475-7479,  by 
Superior  Oil  at  its  Portillo  plant  near 
Sinton,  Texas  for  Superior  Oil's  failure 
to  obtain  the  requisite  Prevention  of 
Significant  Deterioration  ("PSD")  permit 
prior  to  construction  of  a  gas 
compressor  engine.  The  complaint 
sought  injunctive  relief  to  require 
defendant  to  comply  with  the  PSD 
permit  requirements  and  civil  penalties 
for  past  violations.  Under  the  consent 
decree  Superior  Oil  is  required  to  pay  a 
civil  penalty  of  $255,000  in  settlement  of 
the  government's  civil  penalty  claims, 
and  is  enjoined  to  comply  with  the 
Clean  Air  Act. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Superior  OH  Co..  D.J.  Ref.  90-5-2-1- 
854. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Texas.  12000  Federal  Building  and 
U.S.  Courthouse,  515  Rusk  Avenue, 
Houston,  Texas  77002  and  at  the  Region 
VI  Office  of  the  United  States 
Environmental  Protection  Agency,  1201 
Elm  Street,  Dallas,  Texas  75270.  Copies 
of  the  consent  decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  from  the  Environmental 
Enforcement  Section.  Land  and  Natural 
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Resources  Division  of  the  Department  of 

Justice. 

F.  Hanry  Habicht  II. 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

JFR  Doc.  86-14506  Filed  6-25-86:  8;45  am] 

MLUNG  COOE  441(MI1-M 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Notice  of  Call  for  GPO  Printing  Riders 
for  Two  Merit  Systems  Protection 
Board  Reports 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  call  for  printing  riders 
for  two  reports:  Getting  Involved: 
Improving  Federal  Management  With 
Employee  Participation  and  Report  on 
the  Significant  Actions  of  the  Office  of 
Personnel  Management  During  1984- 
1985. 

summary:  The  purpose  of  this  notice  is     ' 
to  inform  Federal  agencies  that  the 
Merit  Systems  Protection  Board  (MSPB) 
is  printing  a  very  limited  number  of 
copies  of  the  following  two  reports: 
Getting  Involved:  Improving  Federal 
Management  With  Employee 
Participation,  and  Report  on  the 
Significant  Actions  of  the  Office  of 
Personnel  Management  During  1984- 
1985.  Departments  and  agencies  may 
order  copies  of  the  reports  by  riding 
MSPB's  printing  requisitions  with  the 
Government  F*rinting  Office.  The 
requisition  for  the  report  on  employee 
participation  is  #6-00131.  The 
requisition  for  the  report  on  OPM's 
significant  actions  is  #6-00132. 
DATE:  Agency  requisitions  (Standard 
Form  1)  must  be  submitted  no  later  than 
July  30, 1986. 

ADDRESS:  Interested  departments  and 
agencies  should  send  requisitions — 
through  their  Washington  DC 
headquarters  offices  authorized  to 
procure  printing — to  the  Government 
Printing  Office,  Requisitions  Section, 
Room  836,  Washington,  DC  20401. 
Agencies  may  estimate  the  cost  by  using 
the  current  Government  Printing  Office 
price  list  of  printing  services  and  the 
printing  information  contained  in  the 
"SUPPLEMENTARY  INFORMATION"  section 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  report  on  employee 
involvement,  call  John  M.  Palguta  on 
202-653-7701.  Concerning  the  report  on 
OPM's  significant  actions,  call  Harry  C. 
Redd  III  on  202-653-8877.  The  address 
for  both  is:  Office  of  Assistant  Managing 
Director  for  Management,  External 


Review  and  Studies  Division,  MSPB. 
1120  Vermont  Avenue.  NW. 
Washington.  DC  20419. 

SUPPLEMENTARY  INFORMATION:  Getting 
Involved:  Improving  Federal 
Management  With  Employee 
Involvement  is  one  of  a  series  of  reports 
prepared  by  MSPB  under  its  statutory 
authority  to  conduct  special  studies  of 
the  civil  service  system.  Reports  of  those 
studies  are  addressed  to  Congress  and 
the  President.  This  particular  report 
provides  consolidated  information  on 
those  systems,  policies,  or  procedures 
identified  by  major  Federal  departments 
and  agencies  as  ones  which  they  have  in 
place  and  which  allow  or  encourage 
employees  to  identify  or  help  resolve 
agency-related  problems.  The  report 
discusses  Quality  Circles.  Suggestion 
Programs,  Hotlines,  and  a  number  of 
other  programs  or  systems  which  are 
unique  to  particular  agencies.  All  of  the 
identified  programs  and  systems  have  • 
the  potential  to  foster  constructive 
employee  involvement.  Telephone 
numbers  for  the  responsible  offices  in 
each  agency  are  provided  so  that  the 
report  may  serve  as  a  resource 
document  for  interested  parlies.  This 
124-page,  bound  report  is  printed  in  one 
color  on  8V2  x  11  inch  paper.  The  cost 
per  copy  will  depend  on  the  volume  of 
agency  orders. 

The  Report  on  the  Significant  Actions 
of  the  Office  of  Personnel  Management 
During  1964-1985  is  an  annual  report  to 
the  President  and  the  Congress 
concerning  the  significant  actions  of  the 
Office  of  Personnel  Management.  It  is 
required  by  5  U.S.C.  1209(b).  The  1984- 
1985  issue  analyzes,  evaluates  and 
makes  recommendations  concerning 
OPM's  grade  bulge  initiative;  OPM's 
revised  approach  to  personnel 
management  evaluation;  and  the 
following  related  issues  which  address 
the  broad  subject  of  attracting  and 
retaining  a  quality  work  force:  college 
recruiting,  hiring  for  entry-level 
professional  and  administrative 
positions.  Senior  Executive  Service 
(SEC)  Candidate  Development 
Programs,  SES  attrition  and  bonuses. 
Federal  whjte-coUar  compensation 
issues,  and  expanded  authority  to  make 
temporary  limited  appointments.  This 
178-page,  bound  report  is  printed  in  one 
color  on  8V2  x  11  inch  paper.  The  cost 
per  copy  will  depend  on  the  volume  of 
agency  orders. 

Dated:  )une  19. 1986. 
Robert  E.  Taylor. 
Clerk  of  the  Board. 
(PR  Doc.  86-14362  Filed  6-25-86;  8:45  amj 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Request  for 
Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules:  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  a  notice  at  least  monthly  of  all 
agency  requests  for  records  disposition 
authority  (records  schedules)  which 
includes  records  being  proposed  for 
disposal  or  which  reduce  the  records 
retention  period  for  records  already 
authorized  for  disposal.  The  first  notice 
was  published  on  April  1, 1985.  Records 
schedules  identify  records  of  continuing 
value  for  eventual  preservation  in  the 
National  Archives  of  the  United  S(ates 
and  authorize  agencies  to  dispose  of 
records  of  temporary  value.  NARA 
invites  public  comment  on  proposed 
records  disposals  as  required  by  44 
U.S.C.  3303a(a). 

DATE:  Comments  must  be  received  in 
writing  on  or  before  August  25, 1986. 

ADDRESS:  Address  comments  and 
requests  for  single  copies  of  schedules 
identified  in  this  notice  to  the  Records 
Appraisal  and  Disposition  Division 
(NIR),  National  Archives  and  Records 
Administration.  Washington.  DC  20408. 
Requestors  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  parenthesis  immediately 
after  the  title  of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  government  agencies  create 
billions  of  records  in  the  form  of  paper, 
film,  magnetic  tape,  and  other  media.  In 
order  to  control  the  accumulation  of 
records.  Federal  agencies  prepare 
records  schedules  which  specify  when 
the  agency  no  longer  needs  them  for 
current  business  and  what  happens  to 
the  records  after  the  expiration  of  this 
period.  Destruction  of  the  records 
requires  the  approval  of  the  Archivist  of 
the  United  States,  which  is  based  on  a 
thorough  study  of  their  potential  value 
for  future  use.  A  few  schedules  are 
comprehensive;  they  list  all  the  records 
of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules  cover  only 
one  office,  or  one  program,  or  a  few 
series  of  records,  and  many  are  updates 
of  previously  approved  schedules. 
This  public  notice  identifies  the 
Federal  agencies  and  their  appropriate 
subdivisions  requesting  disposition 
authority,  includes  a  control  number 


assigned  to  each  schedule,  and  briefly 
identifies  the  records  scheduled  for 
disposal.  The  complete  records  schedule 
contains  additional  information  about 
the  records  and  their  disposition. 
Additional  information  about  the 
disposition  process  will  be  furnished 
with  each  copy  of  a  records  schedule 
requested. 

Schedules  Pending  Approval 

1.  Department  of  the  Army.  (Nl-AU- 
86-51).  Firefighter  training  records. 

2.  Department  of  the  Army.  (NCl-AU- 
85-27).  Raw  data  pertaining  to  potential 
civil  works  projects  and  headquarters 
duplicates  of  Survey  Reports  and  other 
Corps  of  Engineers  records  maintained 
permanently  by  Corps  field  offices. 

3.  Department  of  the  Army  (NCl-AU- 
85-78).  Manpower  requirements  criteria 
development  files  from  offices  without 
Army-wide  responsibilities. 

4.  Department  of  Agriculture. 
Agriculture  Marketing  Service,  Dairy 
Division  (NCl-1 36-85-1). 

.  Comprehensive  schedule  covering  the 
grading,  inspection,  and  standardization 
activities  of  the  division. 

5.  Department  of  Commerce, 
International  Trade  Administration, 
Office  of  World  Fairs  and  International 
Exhibitions  (NCl-151-85-3). 
Comprehensive  schedule  covering 
records  relating  to  the  Federal 
recognition  of  and  participation  in 
international  expositions  held  in  the 
United  States. 

6.  Environmental  Protection  Agency, 
Grants  Administration  Division  (NCl- 
412-85-25).  Comprehensive  schedule 
covering  records  relating  to  the 
processing  and  administration  of  the 
agency's  grants  programs. 

7.  United  States  Information  Agency, 
Board  of  Foreign  Scholarships  (Nl-306- 
86-2).  Routine  administrative 
correspondence,  reference  copies  of 
reports,  treaties,  and  Commission 
meetings,  and  personnel  files  for  non- 
U.S.  applicants  for  positions  on 
Binational  Commissions. 

8.  Department  of  Justice,  Immigration 
and  Naturalization  Service,  (Nl-85-86- 
1).  Counterfeit  and  fraudulently 
obtained  reentry  permits  and  related 
correspondence  (1925-48). 

9.  National  Archives  and  Records 
Administration  (Nl-CRS-86-2).  Minor 
change  in  government-wide  disposition 
standard  for  routine  contracts  and 
related  bids  and  proposals  to  conform 
with  the  Federal  Acquisition 
Regulations  (48  CFR). 

10.  Department  of  State,  Bureau  of 
European  A^airs,  Office  of  Regional  Pol- 
Econ  Affairs  (Nl->59-a6-^).  Copies  of 
documents  received  by  the  Department 
of  State  from  the  Organization  for 


Economic  Cooperation  and 
Development  and  routed  through  the 
executive  branch  of  the  government  by 
the  OECD  Registry. 

11.  Department  of  Transportation, 
Board  of  Correction  of  Military  Records 
(Nl-398-86-2).  Records  relating  to  the 
correction  of  Coast  Guard  military 
records. 

12.  Department  of  Treasury,  Office  of 
the  Secretary,  Office  of  the  National 
Advisory  Council  (Nl-56-86-1).  Studies 
and  reports  from  various  international 
financial  institutions  concerning  such 
matters  as  loan  standing  of  a  country  or 
development  under  a  particular  loan. 

13.  Department  of  the  Treasury. 
Internal  Revenue  Service,  Office  of 
Examination  Planning  and  Research 
(Nl-58-86-2).  Files  created  in  the  course 
of  conducting  the  following  four 
projects:  (1)  Child  and  Dependent  Care 
Project;  (2)  Office  Examination  Audit 
Quality  Study;  (3)  Reverse  Information 
Returns  Processing  Study:  (4)  HUD 
Walkaway  project. 

Dated:  June  2a  1986. 
Frank  G.  Burke, 

Acting  Archivist  of  the  United  Slates. 
[FR  Doc.  86-14462  Filed  6-25-86;  6:45  am] 

BILLING  COOE  7StS-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Media  Arts  Advisory  Panel  (ChHdren's 
TV  Series  Section); 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Children's  TV  Series 
Secton)  to  the  National  Council  on  the 
Acts  will  be  held  on  July  15. 1986,  from 
10:00  a.m.  —  5:30  p.m.  in  room  M-14  of 
the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.  Washington. 
DC  20506. 

This  meeting  is  for  the  purpose  of  the 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  (B)  of  section  552b 
of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
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Management  Officer,  National 
Endownment  for  the  Arts.  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  )une  20. 1966. 
John  H.  Clark. 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
IFR  Doc.  86-14423  Filed  6-25-86;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-23345;  Rl«  No.  SR-CBOE- 
88-16) 

Self-Reguiatofy  Organizations; 
Proposed  Rule  Change  by  Chicago 
Board  Options  Exchange,  Inc^ 
Relating  to  Exchange  Charges  in 
Connection  With  Currency  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  June  9, 1986  the  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  HI  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  oi 
the  Proposed  Rule  Change 

From  Monday,  September  1. 1986, 
through  Monday,  August  31, 1987,  the 
Exchange  will  not  charge  any  currency 
options  transaction  fees  or  currency 
options  floor  charges;  the  Exchange 
reserves  the  right  to  begin  charging 
currency  options  transaction  fees  for 
public  customers  and  firm  proprietary 
orders  before  August  31, 1987.  In 
addition,  the  Exchange  will  not  collect 
any  dues  from  currency  options  rights  or 
permit  holders  and  will  not  collect  due 
in  connection  with  currency  options 
membershi'ps  until  September  1, 1988. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Piirpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  its 
received  on  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below  and  is  set  forth  in  sections  (A), 
(B).  and  (C)  below. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  encourage  the  trading  of 
foreign  currency  option  contracts  as  part 
of  a  currency  options  permit  and 
incentive  program,  which  is  described  in 
a  separate  filing  (SR-CBOE-8&-13).  The 
statutory  basis  for  this  proposed  rule 
change  is  section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934  (the 
Act),  in  that  it  is  designed  to  facilitate 
transactions  in  foreign  currency  options. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
suhbmit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Putjlic  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 


Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  17, 1986. 

For  the  Commission,  by  the  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  19, 1986. 
Shirley  E.  Hollis, 
Acting  Secretary. 

[FR  Doc.  86-14436  Filed  6-25-86;  8:45  am] 
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(Release  No.  34-23331;  File  No.  SR-CBOE- 
85-16  AmL  No.  4] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc.; 
Relating  to  Retail  Automatic  Execution 
System  ("RAES")  In  Equity  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  June  5, 1986,  the  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changed  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

The  proposed  rules  change  would 
establish  a  six-month  pilot  program  for 
operation  of  the  Exchange's  Retail 
Automatic  Execution  System  ("RAES)  in 
equity  options  with  limited  exceptions 
to  the  Exchange's  current  book  priority 
rule.  Those  exceptions  would  be  in  the 
IBM  options  class  and  in  any  options 
class  where  unusual  market  conditions 
impair  the  ability  to  integrate  manually 
RAES  with  the  public  customer  order 
book. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A).  (B),  and 
(C)  below. 
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(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  statement  of  purpose  and 
statutory  basis  of  this  proposed  rule 
change  were  set  forth  in  the  original 
filing.'  To  the  extent  this  amendment 
number  4  modifies  the  proposed  rule 
change,  the  same  purposes  and  basis 
apply. 

This  amendment  modifies  the 
Exchange's  proposed  six  month  pilot  of 
RAES  in  equity  options  to  allow  for 
manual  integration  of  the  limit  order 
book  in  all  pilot  options  except  IBM.* 
The  CBOE  presently  intends  manual 
integration  to  operate  as  follows:  The 
RAES  trade  acknowledgement  tickets 
("TAT')  will  print  behind  the  order 
book.  The  Order  Book  Official  ("OBO") 
or  his  staff  will  compare  the  TAT  to  the 
book.  If  there  are  orders  on  the  book  in 
that  series  at  the  price  of  the  RAES 
trade,  the  OBO  will  cause  the  market- 
maker  who  was  contra-broker  on  the 
RAES  trade  to  execute  a  trade  with  such 
booked  order  or  orders,  up  to  the 
number  of  contracts  on  the  RAES  trade. 
For  example,  the  market  in  the  AB  series 
is  2  bid-2V4  offer.  A  market  order  to  buy 
five  contracts  in  AB  is  sent  by  a  firm  on 
RAES.  The  trade  is  immediately 
executed  at  ZV*  for  five  contracts,  with 
the  next  market-maker  in  the  RAES 
rotation  shown  as  contra-broker.  This 
execution  is  immediately  reported  to  the 
customer's  firm  and  also  printed  behind 
the  book  on  a  TAT.  The  OBO  reads  the 
ticket  and  compares  it  to  the  book.  If  the 
book's  best  offer  is  higer  than  2V*,  the 
TAT  is  given  to  the  assigned  market- 
maker  and  the  transaction  is  concluded. 
If  the  best  offer  on  the  book  is  2y«,  the 
assigned  market-maker  is  given  his 
RAES  TAT,  and  also  is  informed  of  the 
number  of  contracts  he  has  bought  from 
the  book  at  2V*  (up  to  the  number  of 
contracts  in  the  RAES  trade). 

Options  on  IBM  are  the  most  active  of 
any  equity  option.  Average  daily  volume 
in  March  and  April  1986,  for  example, 
was  in  excess  of  50,000  contracts,  which 
meets  or  exceeds  the  aggregate  options 
contract  volume  of  several  options 
exchanges.  Operationally,  given  the 
manual  handling  of  booked  orders,  and 
the  various  steps  necessary  to  integrate 
the  book  with  RAES,  there  is  an  activity 
level  at  which  RAES  would  materially 
interfere  with  normal  book  operations. 
Activity  in  IBM  clearly  exceeds  that 
level. 

The  amendment  also  provides  for  the 
Exchange  to  suspend  book  priority  in 
other  pilot  options  classes  in  unusual 


market  conditions.  Although  not 
expected  to  be  used,  such  a  suspension 
would  be  called  for  if  the  activity  level 
in  an  option  class  materially  interfered 
with  the  ability  of  Exchange  personnel 
to  handle  the  manual  tasks  necessary  to 
integrate  the  book  with  RAES,  such  as 
assigning  trades  and  book  bids  and 
offers  with  RAES  trade  prices.  The 
concurrence  of  the  Exchange  president 
and  vice-chairman,  or  their  respective 
designees,  is  required  to  suspend  or 
reinstate  book  interaction  with  RAES. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

fC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  believes  that  the 
Commission's  file  reflects  the  comments 
on  the  proposed  rule  change.' 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
_  rule  change,  or 

(Bl  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Conunission's  PubUc  Reference  Section, 


450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  17. 1986. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  17, 1986. 
Shirley  E.  HoUis. 
Acting  Secretary. 

[FR  Doc.  86-14437  Filed  6-25-86:  8:45  am) 
BILLmO  CODE  MIO-OI-M 


(Release  No.  34-23342;  FUt  No.  SR-DTC- 
86-5] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  of  Depository 
Trust  Company 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  2. 1986.  the  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  described 
below.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change, 

I.  Introduction 

The  proposed  rule  change  modifies 
DTC's  Institutional  Delivery  ("ID") 
System  to  identify  "when-issued"  trades 
on  ID  confirmations  and  to  provide  for 
the  automated  book-entry  settlement  of 
"regular-way"  syndicate  trades  in 
depository-eligible  issues.'  DTC  issued 
Important  Notices  to  its  participants  on 
September  7, 1983,  January  10, 1985.  and 
February  3. 1986;  each  Notice  describing 
successive  versions  of  the  proposal. 
DTC  received  four  participant 
comments,  all  in  response  to  DTC's 
September  1983,  Notice.*  Those 
commenters  supported  the 
modifications.'  In  addition.  DTC 


I  See  Securities  Excliange  Act  Release  No*.  22050 
(May  20. 1965),  SO  FR  21531  and  22270  (July  28. 1965). 
SO  FR  31449. 

•  The  Exchange  currently  intends  to  pilot  RAES  in 
five  equity  oplions  in  addition  to  IBM. 


'  To  date,  the  Commission  has  received  five 
comment  letters  from  retail  firms  concerning  the 
QPOE  proposal  to  pilot  RAES  in  equity  oplions. 
These  letters  are  on  Tile  in  the  Commission's  Public 
Reference  Room. 


'  DTC  stated  in  a  recent  notice  to  participants 
that  it  is  modifying  its  ID  System  to  process  "when- 
issued"  trades  in  the  same  manner  broker-dealers 
process  these  trades  internally.  For  a  detailed 
description  of  ID  system  operations,  see  DTC's 
Participant  Operating  I>rocedures.  Section  M. 

»  The  four  commenters  were  Goldman  Sachs: 
Alex  Brown  A  Sons;  Piper,  jaffray  and  Hopwood 
("Piper"):  and  the  Morgan  Bank. 

»  Three  of  the  commenters  did  not  specifically 
address  the  proposal  but  stated  their  general 
approval  of  the  proposed  modifications.  One 
commenter.  Piper,  expressed  some  concern  about  ^ 
whether  the  new  system  might  reduce  participants' 
ID  affirmation  rates.  Piper  noted  that  the  proposal 
would  enable  brokers  to  confirm  but  would  not 
allow  customers  to  affirm  "when-issued"  trades. 
DTC  will  solve  this  problem  by  separately  tracking 
ID  affirmations  of  "when-issued"  trades  in  its 
monthly  ID  Qualify  Control  Report. 
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conMened.a.spBcialiufl*Bfaiuil  to  oKnew 
and  maka  necomineDdatwn*-  of.  QTCs 
iniUaL  vacsion  q£  thft  j^capoaaL**  AUi  UiB 
panePs  comments. ww&iiiBorpaEBletiia 
latar  miMonaottha  propoaaL. 

A.  Descrjptiorr  of  Current  mhderwritfng 
Distribution  Ptocedures 

Since  1975,  DTC  has  provideda 
service  to  its  participants  for  handling 
the  distribution  of  new  securities  issues 
or  secondary  offerings  of  outstanding 
securities.  First,  the  managing 
underwriter  must  apply  to  DTC  tamake 
the  issue  eligible.  Once  DTC  has  made  it 
eligible;  DTC  instructs  the  issuer  to  issue 
in  DTC's  nominee  name,  Ceda  ftiCo^  the 
number  of  certificates  and  certificate 
denominations  that  DTC  believes  will 
be  naedied  at  closing.  The  managing 
underwriter  prepares  and  delivers  to> 
DTC  a  hardcopy  "Miscellaneous  Deliver 
Onfcr"  ("MOO")  thaMnstructs  DTC  to 
effect  on  closing  the  book-entry  transfer 
of  securities  from  its  account  to  the 
accounts  of  other  participating  under- 
writers and  members  of  the  selling 
group.'  The  other  underwriters  and 
members  of  the  selling  group  submit 
additional  book^ntsy  delivery 
instructions  reflecting  "downstream" 
transactions.  All  of  these  instructions 
are  submitted  to  DTC  the  evening  before 
closing  date  [i.e.,  settlement  date). 
ASer  the  mana^ng  undecwoiier 
notifies  DTC  that  closing  has  occurred," 
DTC  credits  the  account  of  the  managing 
underwriter  for  the  securities  being 
distributed  by  book-entry,  processes  the 
managing  underwriter's  previously  filed 
instructions  and  credits  the  accounts  of 
otheriuiderwriters  and  selling  group 
members  to  reflect  positions  they  have 
"taken  down."  DTC  then  processes  the 
delivery  instructions  from  selling  group 
members  by  effecting  book-entry 
transfers  to  institutional  customers  ae 
their  agent  banks.  Last,  in  the  ^temoon 
of  closing  day,  DTC  folds  into  its  single 
daily  net  dollar  settlement  figure  for 
each  participant  the  net  dollar  pay  or 
receive  figure  generated  by  this  activity. 

B.  Current  ID  Processing  of  New  Issues 

Currently,  when  a  broker-dealer 
submits  "whenrissued"  trade  data  to 
DTCs  ID  System.  DTC  generates  an 


"ineligible  confiimatiam"''  If  the 
broker'^inatitutisnal  aualomen  (or.  ite> 
agent  hank)' suhaequentlVaffinma. the 
trade,  the  ID  Systems piTiduoB»deiiueir 
and  receiM»;inBtnjuitiDns  forth*  setding 
participants  If  tfafrismie  is  exfwctad  to 
becnanrDS'&digitaib  in^time  iar 
settlement,  each  participant  can  use 
these  inatructiona  to  prepare  MDOs  that 
caabe  delivenedto,  and  procesaed^by. 
DTC  on  ciostnydate:*  Participant*, 
however,  caraiot  choose  ta  let  these 
trades  settle  through  DTCs  PDQ 
service."  Alternatively,  participants  can 
arrange^for  physical  certificate  delivery 
according  to  the  deliver  and  receive 
instructions  if  the  underwriling,i8 
settling  outside  ofDTC^ 

n.  Description  ol'  the  PeopeMl 

A.  "When-ksued"  Trade  Input  and 
Output 

To  identify  pioperlyt  a  "when-isaued'' 
trade  and  to  txigger  DTCs  underwriting 
processing  jirocedures,  the  broker-dealer 
participant  muat  use  one  of  a  number  of 
new  "when-issued"  codfes  as  part  of  its 
ID  system  input. »'  A  properly-identified 


*  The  panel  waa  comprised  of  repreeentativea  of 
broker-daalers.  banks  and  investment  managers. 

*  While  the  managing  under  writer  must  provide 
DTC  a  MDO  in  hardcopy  form,  delivery  instructions 
of  other  underwriters  and  the  selling  ^tiup  usually 
are  submitted  in  automated  form  through  DTCs 
Parlicqiant  Tenninal  System  ("PTS").  Computer-to- 
Computer  Facility  (•"CCF**)  or  Automated 
Participant  Interface  ("API"). 

*  For  DTTC  to  prooets  the  underwriting,  the  closing 
must  occur  by  1:30  p.m.  on  the  closing  date. 


*  "When-issued"  seoortties  isMss  usually  are  not 
eli^ble  for  depository  book-entry  services  because 
they  have.no  settlement  date  and  have  not  been 
assigned'CUSIP  numbers. 

•  For  am  isstie  to  become  DTC  eHgiWe  (and  thua 
eli^bk  for  automaUc  book-entry  transfer  services 
under  the  propaaBl's  modified  ID  syalem 
procedures),  the  managing  underwriter  must  ensure 
that,  two  days  before  closing  date,  DTC  has  all 
necessary  eligibility  information,  such  as  the  issue's 
CUSIP  number,  settlement  date,  net  settlement 
dollar  amount,  share  price,  quantity  and  principal 
amBunt. 

»  PDQ  isi  DTC"»  automatic,  book-entry  delivery 
vehicle.  Participants  can  use  PDQ  for  "tegwlar-way" 
trades  by  providing  DTC  with  standing  instructions 
to  deliver  automatically  ID-coniiiined  and  affirmed 
transactions.  Participants  thus  are  relieved  from 
submitting  delivery  instructions  for  each 
transaction. 

During  the  ordinary  PDQ  cycle,  DTC  determine* 
on  the  nightbefore  settlement  date  whether 
partioipeits  have  sufficient  securities  in  their 
accounts  to  make  the  deliveries  scheduled  for 
settlement  date.  Because  underwriters  and 
syndicate  group  members  do  not  receive  securities 
needed  for  delivery  until  settlement  (i.e.,  closing) 
dote.  PDQ  aervicas  have  been  unavailable  to  them. 
Participants,  however,  can  uae  MX)8  on  dosing 
dateto  book-entry  settle  trades  in  issues  made 
DTC-eligible  by  that  day. 

•"The  underwriting  might  settle  "ex-DTC"  for 
several  reasons.  For  example,  the  participants  may 
make  that  choice;  the  closing  might  have  occurred 
too  lata  in  the  day  for  DTC  processing:  or  the  iasue 
might  nol'have  received  a  CUSP  number 
assignment. 

■  ■  These  codes  are  "When-Uaued"  "When- 
Distributed."  and  "When-Is«/Dist".  Additionally. 
DTC  has  provided  a  new  code  for  participants  to 
indicate  that  a  trade  is  syndicate-related: 
"Syndicate  Trade — To  Be  Issued." 


"when-issued;"  tradewiU.be  peportBrftoj 
appropriate  partinipantB  a»a'"  'NEW' 
ISSUE"  ineligible  ID-confirmtUioni""  DTjC 
processing  ends  at  this  point.  '"Whmi' 
issued""  trades  willnotbe  posted  to 
regular.  ID  history  Gleiand  the  trade  will 
not  be  affirmed  and  settled  during  the 
regular  cycle. 

B.  "Regular-Way" Ptvcessing  of 
Syndicate  Trades  with  Institutional' 
Investors  •* 

Once  the  closing  date  for  a  new.  issue 
is  set.  indicate  group  members- musi 
resubmit  trade  data  with  respect  to  each 
trade  previously  canfirmed.  ae  ai 
"Syndicate  Trader— ToBe  Issued  "  »•* 
The  resubnrisfflanmuat  include  all: 
information  neoesHary  for  affirmatioH! 
and  settlement  *■♦  DTC  then  generatbaa 
new  "Syndicate Trade — New  Issue" 
confirmation.  If  the  trade  is, affirmed'^ 
DTC  will  determine  whether  the  security 
has  beenmade  eligible  for  automated 
book-entry  settlement  at  DTC'^  If  DTC 
already  has  made  the  issue  eligible, 
DTC. will  report  the  trade  to  the 
appropriate  parties  on  the  Eligible  Trade 
Report.  If  an  issue  remains  ineligibie  at 
the  time  of  affirmation,  DTC  will  include 
the  information  on  the  participants' 
IneligibliB  Trade  Report  for  that  day. 
(These  trades  will  have  to  be  settlied 


'•  The  ID  system  modifications  will  affect  only 
the  processing  of  transactions  balwoen  the 
syndicate  group  and  their  institutional  customer*. 
DTC  will  continue  to  use  its  routine  deposit  and 
delivery  procedures  descrit)ed  above  to  process 
distributions  from  the  managing  underwriterto 
other  underwriter«-and  to  the  syndicate  group 
members. 

' '  DTC  refers  to  the  date  theae  trades  are 
resabmitted  as  "Offering  Date,"  Trade  Date"  or 
'T."  These  trades  must  be  confirmed,  affirmed  and 
scheduled  for  settlement  once  acloaing  date  is  set. 
Usually,  the  settlement  date  for  these  trades  will  be 
the  dosing  date,  unless  fewer  than  five  business 
days  remain  when  syndicate  members  resubmit 
relevant  trade  data. 

'*  /.e.>,  CUSIP  number,  settlement  dale,  net 
settlement  dollar  amount,  share  price,  quantity  and 
principal  amount.  If  partidpants  cannot  resubmit 
this  information  they  will  ba  unable  to  use  the 
proposed,  streamlined  ID  procedures  and  will  have 
to  rely  on  DTCs  current  procedures,  descritied 
above. 

"Institutional  customers  or  their  agent  banks 
may  affirm  these  trades  from  T  +  1  through  T  +  3. 
Syndicate  group  members  receive  daily  UnafTirraed 
Trade  Reports  listing  unafflrmed  trades. 

'•  Under  current  ID  procedures.  DTC  determines 
thseligibillty  of  a  security  for  book-entry  settlement 
whan  the  broker-dealer  or  dealer  bank  submits 
initial  trade  data.  As  noted  above,  for  an  issue  to  be 
madetleposilory-eligible.  DTC.  among  other  things, 
must  be  notified  of  its  CUSIP  number  two  days 
before  trade  data  is  submitted.  Now  Issue*, 
however,  often  are  not  assigned  CUSIP  numl)ers 
until  resubmission  date  when  price  and  other  terms 
are  finalixed.  To  help  solve  thia  timing  problem, 
DTC  has  extended  the  time  for  its  eligiUlily 
determination  through  the  evening  of  T-t-3  (/.a.. 
three  business  days  after  the  resubmission  date  and 
two  business  days  before  closing  date). 
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physically  outside  DTC.  unless  the  issue 
can  be  made  eligible  before  the  closing 
date). » '  On  the  evening  of  T  -)-  3.  DTC 
adds  all  affirmed  eligible  trades  to  the 
participants'  Cumulative  Eligible  Trade 
Reports,  which  are  distributed  to 
participants  on  the  morning  of  T-l-4. 
These  reports  indicates  those  trades 
scheduled  to  settle  on  closing  date.  Also 
on  T-l-4.  DTC  pends  for  PDQ  settlement 
on  T-(-5  those  affirmed  trades  between 
syndicate  [i.e.,  selling  group)  members 
and  institutional  customers  participating 
in  DTC  directly  or  through  agent  banks 
that  can  be  settled  via  PDQ.'* 

C.  Settlement  Date  Processing 

After  DTCs  Underwriting  Department 
has  received  notification  from  the 
managing  underwriter  that  the  closing 
has  occurred,  the  Department  will 
process  pending  ID  syndicate  deliveries 
by  CUSIP  number  on  closing  date  [i.e., 
'       T -I- 5).  To  facilitate  settlement  of 

syndicate  trades,  DTC  has  modified  its 
PDQ  procedures  by  creating  a  separate 
file  of  "New — Issue'  PDQ  delivery 
instructions  that  are  received  and 
processed  by  DTC"s  Underwriting 
Department  on  the  closing  date.  Thus, 
the  initial  deposit  of  securities  into  the 
managing  underwriter"s  DTC  account 
not  only  will  trigger  book-entry 
deliveries  to  the  DTC  accounts  of  both 
underwriters  and  syndicate  members, 
that  deposit  also  will  trigger  PDQ 
redeliveries  to  institutional  customers  or 
their  agent  banks.  Participants  will  be 
notified  of  all  these  deliveries  through 
DTCs  PTS  Unsolicited  Message  System. 
Moreover,  if  a  delivery  to  a  syndicate 
member  is  dropped  for  insufficient 
position  or  if  DTC  is  advised  that  a 
closing  will  not  occur,  DTC  will  notify 
interested  participants  through  the  Daily 
Receive  and  Deliver  Report,  distributed 
daily  around  2:30  P.M. 

D.  Controlling  Settlement  Processing 

I  DTC  also  has  modified  procedures  by 
which  participants  can  monitor  their 
trades  to  accommodate  "when-issued" 
trades.  As  discussed  above,  DTC  will 
provide  participants  daily  reports  on  the 
status  of  their  trades,  including  Eligible 
and  Ineligible  Trade  Reports  on  T-f-2, 
T-i-3  and  T-)-4  and  a  Cumulative  Eligible 
Trade  Report  on  T-f-4.  To  exclude 
eligible  syndicate  trades  from  PDQ  ID 
settlement  processing,  a  participant 
must  use  DTCs  PDQ  Authorization/ 


Exception  mechanism.'*  Excepted 
trades  will  be  reported  to  the 
institutional  customer  or  its  agent  bank 
on  the  PDQ  Not  Delivered  List. 

E.  DTCs  Rationale 

DTC  believes  that  the  proposed  rule 
change  should  be  effective  on  filing 
under  section  19(b)(3)(A)  because  it 
effects  a  change  in  an  existing  service  of 
DTC  that  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in  the 
custody  or  control  of  DTC  for  which  it  is 
responsible  and  does  not  significantly 
affect  the  rights  or  obligations  of  DTC  or 
its  participants.  DTC  believes  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act,  particularly 
section  17A.  because  it  promotes  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

in.  Request  for  Comments 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  the  change  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors  or  otherwise  in  furtherance  of 
the  purpose  of  the  Securities  Exchange 
Act  of  1934. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposal. 
Persons  making  written  submissions 
should  file  six  copies  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  filing,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  the  file 


■'  If  DTC  makes  the  issue  eligible  after  T  + 3.  but 
before  closing  dale,  pariicipanis  may  use  MDOs  to 
settle  trades  on  closing  date  by  book-enlry  transfer. 

"  As  discussed  immediately  below  in  section  C 
DTC  has  modified  its  PDQ  preocedures  to 
accommodate  syndicate  trades. 


'*  The  PDQ  Authorization/Exception  mechanism 
allows  a  partidpant  to  exclude  from  automatic 
settlement  on  settlement  date  any  schedule 
deliveries.  See  DTC's  Participant  Operating 
Procedures,  section  C 


number  in  the  caption  above  and  should 
be  submitted  by  July  17, 1986. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  18. 1986. 
Shiriey  E  HoUis, 
Acting  Secretary. 
(FR  Doc.  86-14438  Filed  6-25-88:  8:45  am] 
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[Release  No.  34-23330;  File  No.  SR-CBOE- 
86-141 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Excttange,  Inc. 
Relating  to  Retail  Automatic  Executive 
System  ("RAES")  In  Options  Class  on 
Standard  &  Poor's  500  Index  ("SPX'O 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  June  5. 1986,  the  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
.Commission  the  proposed  rule  change 
as  described  in  Items  I.  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

The  proposed  rule  change  would 
establish  a  six-month  pilot  program  for 
operation  of  the  Exchange's  Retail 
Automatic  Execution  System  in  options 
on  the  Standard  &  Poor's  500  Index  with 
a  limited  exception  to  the  Exchange's 
current  book  priority  rule  in  the  event 
tmusual  market  conditions  impair  the 
ability  to  integrate  manually  RAES  with 
the  public  customer  order  book. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A).  (B).  and 
(C)  below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

This  proposed  rule  change  will  allow 
the  Exchange  to  pilot  the  use  of  RAES  in 
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SPX..  lihe.benefits.of  RAE&havs  been 
discussed  in  ^eat  detail  in  SRt-CBOE- 
85-16  (equity  options)  and  SR^BOE^ 
85-32  (OEX).' 

Comparable  benefits  are  hoped  to  be 
achieved  in  SPX.  SPX  is  emerging  aa-a 
successful  options  index,  with 
substantial  institutional  participation. 
Increased  retail  small  order  activity  is 
anticipated.  The  Exchange  is  willing  to- 
pilot  SPX  with  deferral  to  book  priority 
to  determine  how  this  affects  market 
quality  and  willingnesa  of  market- 
makers  to  participate  in  the  system. 

The  exchange  believes  that  the 
proposed  rulb  change  ia  consistent  with 
the  Exchange  Act,  and  in  particular 
section  6(b)(5j  in  that  RAES  is  expected 
to  enfaanceaudit  trail,  market' efficiency, 
and  order  execution  turnaround  time;  to 
improve  quote  liability,  and  to  free  floor 
brokers  and  other  market  participants 
from  handling  pager-intensive  small 
ordere. 

(B)  Seif-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  mle  change  will  impose   * 
any  burden  on  competition. 

(C)  SelfrRvgulatofy  Organization  'a 
Statement  oa^  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  believes  that  the 
Commission's  file  reflects  the  comments 
on  the  proposed  rule  change.'  ^ 

III.  Date  of  Effectiveness  of  the 
RroposediRule  Change  and  Timing  for 
Commiflsion  Action 

Within  35  dayyof  the  date  of 
publication  of  this  notice  in  the  Eedbral 
Register  or  within  such  longer  period  (i) 
as  the  Gomnrission  may  designate  u^  ta 
90  days  of  such  date  if  it  finds  such 
longer  pehod  to  be  appropriate  and 
publishes- its  reasons  for  so  finding  or  (ii) 
as  to  which  the  selfrfegulatory 
organization  consents,  the  Commission 
wiH; 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B}  rnstitute  proceeding' to  determine 
whether  the  proposed  rule-change 
should  be  disapproved. 
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■  The  CBOE  proporalk-for  a  RAESiiilat'in  equity 
oplions.  and  lo  implement  RAES  in  Q£X  on'a 
permanent'baii*.  were  noticed,  respectively,  in  the 
Securities  Exchange  Act  Release  Nos.  22270  (July  ZB. 
.985).  50  FR  31449  (File  No.  SR-CBOE-86-16. 
Amendment  No.  2)  and  22274  ((uly  29, 1985).  50  FR 
31284  (Pile  N<Jj  SH-CBOR-85-32). 

•■lb  connection  with  thaCBOE  pn>{)as«lt  to. 
operate  RAES  in  OEX  and  selected  equity  options, 
the  Commission  received  five  comment  letters  from 
retail 'firms.  Capiea  of  theae  letters  are  on  file  in  the 
Coreminion's  Public  Reference  Room. 


rv.  solicitation  ot-  Commenti 

Interested  persons  are  invited  to 
submit  vwritten  data,  views  and 
argxmients  concerning  the  foregoing. 
Persons  making  written  submiaaion 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Coramiasion,  450  Fifth  Street. 
Washington,  CLC:  20549:  Cdpies  of  the 
submission,  ail  subsequent  amendment, 
ail  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington  DC. 
Copies  of  such  filing  will  also  be 
available  fbr  inspection  and  copying  at 
the  principal  office  of  thft  above- 
mentioned  selft^«gulatt)ry  organization. 
All  submissions  should  refer  to  the  file 
number  of  the  caption  above  and  should 
be  submitted  by  July  17, 1S86. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dsted:  June  17, 198B. 
Shiriey  E.  HoUis, 
Acting  Secretary. 

[PR  Doc.  88-14439  Filed  6-25-86;  8:4S  amj; 
BlUJNa  CODE  M10-01-M 


[Retaas*  No.  34^33386;  File  NO*.  SR-MASO- 
SS-fti  SR-NYSE-M-3,  SR-MSE-46-2,  SR- 
P6E-86-6)  SR^PMx  86-10,  SR-M8RB-85-8) 

S«lf-Regulatory  OrganiTationt;  Onter 
Approving  Proposed  Rula  Change*  by 
National  Associatk>n>of  Securltiaa. 
Dealers,  Ine^  et  al.;  Order  Ap4)rovlng 
Proposed  Rule-Change  by  Municipal 
Securities  Rulemaking  Board  on  an 
Accelerated  Baais 

I.  Proposed  Rbie- Changes 

The  National  Association  of  Securities 
Dealers,  Inc.  C'NASD  ")  on  April  3;  1985,  > 
the  New  York  Stock  Exchange.  Inc. 
("NYSE")  on.January  22. 1986,  the 
Midwest  Stock  Exchange;  Inc.  ("MSE") 
on  February  6. 1986.  the  Pacific  Stock 
Exchange  Inc.  ("Pa:")  on  Aprill4, 1986, 
the  Philadelphia  Stock  Exchange.  Inc. 
C'Phlx")  on.April  25,  lfl86>  and  the' 
Municipal  Securities  Rulemaking  Board 
("MSRB")  on  March  5, 1985,*  submitted 


copies  of  proposed  rule  changes 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  to  confbrm 
their  arbitration  procedures  to  the  recent 
amendments  made  to  the  Uniform 
Arbitration  Code  by  the  Securities 
Industry  Conference  on  Arbitration.* 

Notice  of  the  proposed  rule  changes  of 
the  NASD,  the  NYSE,  the  MSE.  the  PSE. 
and  the  Phbc,  together  with  the  terms  of 
substance  of  the  proposed  rule  changes 
was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  23211,  May  7. 
1988)  and  by  publication  in  the  Federal 
Register  (51  FR  17701.  May  14, 1988).  No 
comments  were  received  with  respect  to 
the  proposed  rule  filings. 

The  MSRB  also  submitted  a  proposal 
amending  its  arbitration  rules.  Notice  of 
the  MSRfi's  proposed^rule  change  and 
anamendmenttheretotogether  with  the 
terms  of  substance  of  the  proposed. rule 
change  vwaa  giveai  by  publicaticm  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  23286,  May 
30, 1986)  and  by  publication  in  the 
Federal  Re^ster  (51  FR  20567.  fune  5, 
1986).  No  comments  ware  received  with 
respect  to  the  proposed  rule  filing.  The 
MSRB  has  requested  that  the 
Commission  grant  accelerated 
effectiveness  of  the  proposed  rule 
change.* 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  chaises  are  consistent 
with  the  requirement's  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association  and  a  national  securities 
exchange  and,  in  pacticular.  the 
requirements  of  sections  15A,  6,  and. 
15E  and  the  rules  and  regulations 
thereunder. 

The  Commission  also  finds. that  good 
cause  exists  to  approve  the  MSRB's 
proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  ofnotice 
for  comment  in  the  Federal  Register  and 
is  therefore  granting  the  MSRB  s  request 
for  approval  on  an  accelerated  basis. 
The  MSRB  rule  is  substantially  similar 
to  the  American  Stock  Exchange's 
amended  arbitration  nale  *  and  the 


■  Ttte  NA6D  filed  an  amendaant  to  its  propoaed 
rule  change  on  April  6. 1966. 

'  The  MSRB  Tiled  an  amandraent  to  it*  protNMed 
rule  change  on  May  21. 1986. 


'  The  Boston  Stock  Exchange  alto  has-fileda. 
proposed  rule  change  to  conform  its  arbitration, 
proceduree  lo  the  rocent  amendments  to  the 
Uniform  Arbitration  Code.  See  Securities  Hxchange 
Act  Release  No  23337.  June  18.  1986  publishing  the 
proposal  for  comment  and  granting  accelerated 
approval. 

•  See  letter  from  Tfem  Hutton.  Artritrelion 
/WtninistralOT.  MSRB-to  Alden  Adkins.  Branch 
Chief:  SBC.  (Mky  29.  Ism). 

•  See  Securilies  Exchange  Act  Release  No.  23179. 
April  28. 1988;  51  FR  10«4  (May  2. 1986). 
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proposed  amendments  to  the  NASD, 
NYSE.  MSE,  PSE  and  Phlx  arbitration 
rules  that  were  pablished  for  comment 
for  twenty-one  days.  Accelerated 
effectiveness  of  the  MSRB's  rule  change 
shoiild  ensure  that  uniform  arbitration 
procedures  are  in  effect  on  the  same 
date.  FinaUy,  because  the  proposal  is  the 
product  of  an  industry-wide  effort,  no 
purpose  would  be  served  were  the 
Commission  to  delay  the  effectiveness 
of  the  M^IB  proposal  imtil  the  thirtieth 
day  after  publication  in  the  Federal 
Register. 

It  is  therefore  ordered,  pursuant  to 
secUoB  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  changes 
be,  and  hereby  axe  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pnirsuant  to  delegated 
authority.  17  CFR  200.30-^(a)(12). 

Dated:  )une  18. 1986. 
Skiriey  E.  HoUis. 
Acting  Secretary. 

(FR  Doc.  86-14432  Filed  0-25-86;  8:45  am] 
BtUJNQ  COOC  M10-01-M 


[Release  No.  34-23346;  RIe  No.  SR-NYSE- 

86-151 

Self-Regulatory  Organlzatione;  New 
York  Stock  Exchange,  Inc;  Order 
Granting  Accelerated  Effectiveness  of 
Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  193(4, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  May  16, 1986,  the  New  York 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  Q,  and  111  below,  which  Ttens 
have  been  prepared  by  the  self- 
regulatory  orgaoizaticxi.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rale 
change  from  interested  persons. 

L  Self-Regutalery  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Rule  716,  governing  "Withdrawal  of 
Approval  of  Underlying  Stocks  and 
Groups",  as  follows:  (Italics  indicate 
language  added.) 

Rule  716.  (a)  through  (c)  No  chaivge 
.  .  .  Supplementary  Material:  .10  through 
.40  No  change  .50  If  a  stock  underlying 
options  trading  on  the  Exchange  is  also 
the  subject  of  options  trading  on  or 
through  the  facilities  of  a  Participating 
Exchange  or  Association,  at  the  time  the 
Exchange  determines  that  mpprovalfor 
continued  options  tradiag  on  such 
underlying  stock  should  be  withdrawn, 
then  the  Exchange  may  apply  to  the 


Securities  and  Exchange  Commission  to 
delist  such  options  prior  to  the  time  all 
series  of  such  eptione  have  expired. 

Member  organizations  will  be  notified 
prior  to  the  delisting. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
seK-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  cornmerrts  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regulatory  crganization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  OrgaaizatioD  's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Tbe  Exchange  is  proposing  an 
addition  to  Rule  716,  new 
Supplementary  Material  .50,  ttiat  will 
allow  the  Exchange  to  delist  options  on 
underlying  stocks  prior  to  the  expiration 
of  all  open  series.  Under  the  current 
rules,  when  the  Exchange  determines  it 
is  appropriate  to  withdraw  approval  for 
continued  options  trading  on  an 
tmderlying  stock,  it  most  wait  until  all 
the  then  open-series  expire  before  it  can 
delist  the  option.  This  provision 
provides  investors  who  have  established 
option  positions  the  opportunity  to  close 
their  positions  in  the  secondary  market. 

This  provision  protects  investors  in 
options  which  traide  only  in  one  market; 
investors  in  multiply-traded  options  can 
choose  from  several  marketplaces.  If 
one  marketplace  decides  to  withdraw 
from  trading  an  option,  the  investor  still 
has  available  other  mackets  to  close  any 
open  option  position.  Therefore,  the 
Exchange  is  proposing  that,  if  the  option 
it  has  chosen  to  delist  is  also  available 
in  another  marketplace,  the  Exchange 
may  delist  the  option  prior  to  the 
expiration  of  all  open  series. 

The  statutory  basis  of  the  proposed 
rule  change  is  section  6(bK^  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  in  particular,  tts  requirements 
that  the  rules  of  a  naticmal  securities 
exchange  remove  impediments  to  and 
perfect  the  mechanism  of  a  &ee  and 
open  market,  and  protect  investors  and 
the  public  interest. 


B.  Self-Regulatory  Organizatron  's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  juopesed 
rule  change  imposes  no  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Partidpaats  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act  because  the 
rule  change  will  not  impede  holders  of 
the  affected  options  classes  from  closing 
out  their  open  options  positions.  The 
provision  effects  only  multiply-traded 
options,  and  thus  investors  who  have 
established  options  positions  will  be 
able  to  close  their  positions  in  another 
market. 

The  Commission  finds  that  the 
proposed  rule  change  is  c^onsistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicabie  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  section  S  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  tD  the  thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing  thereof 
because  die  rule  change  is  applicable 
only  to  multipty-traded  options.  Any 
(^ion  delisted  by  the  Exchange  prior  to 
expiration  ptuvuant  to  the  proviuon 
must  also  be  available  in  another 
market.  Investors  in  multiply-traded 
options  can  close  out  existing  positions 
in  an  alternative  marketplace.  Thus  the 
proposed  rule  change  will  not  impact 
negatively  on  the  rights  of  optioes 
investors. 

rv.  Solicitalioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washingtoa  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  t« 
\he  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
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and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  17. 1986. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  19, 1986. 
Shiriey  E.  HoOis. 
Acting  Secretary. 

[FR  Doc.  86-14440  FUed  6-25-86;  8:45  am] 
»OOKt010-«1-ll 
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Setf-ReQuiatory  OrQanizatione! 
Propoeed  Rule  Change  by  the 
Philadeiphia  Stock  Exchmge,  Inc 
Retating  to  Reduction  of  Transaction 
Value  Charge* 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  Iiuie  4, 1986  the  Philadelphia 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  proposes  to  reduce 
Transaction  Value  Charges  in  equities 
and  options  for  monthly  transaction 
values  over  $300,000  as  follows: 

Brackets  indicates  deletions;  Italics 
indicate  additions. 


ToMI  monlMy  IranMcMon  vakja  ranges 


0  to  $10.000.000 _.. 

$10,000,000  to  $50.000.000 „_ 

$50,000,000  (and  owl  to  $300.000.000.. 

$300,000,000  to  $500.000.000 

m  matn  o*  $500.000.000 ... 


SI  .000 


10.12 
.10 

oe 

.04 
.02 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  additional  volume 
discounts  for  transactions  over 
$300,000,000.  The  proposed  rule  change, 
which  provides  discounts  for  large 
transactions,  is  consistent  with  section 
6(b)(4)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  which  requires  that  the 
rules  of  the  Exchange  provide  for 
equitable  allocation  of  fees. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  PHLX  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  comments  were  solicited  or    - 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
elective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argtunents  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  17, 1986. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  16. 1986. 
Shiriey  E.  HoUla, 

Acting  Secretary. 

[FR  Doc.  86-14441  Filed  6-25-86:  8:45  am) 

BIUMQ  CODE  M)10-01-M 


mie  No.  22-15255] 

Application  and  Opportunity  for 
Hearing;  Petro  Lewis  Corp. 

June  19, 1986. 

Notice  is  hereby  given  that  Petro 
Lewis  Corp.,  a  Colorado  Corporation 
(the  "Company"),  has  filed  an 
application  (the  "Application")  pursuant 
to  section  310(b)(l)(ii)  of  the  Trust 
Indenture  Act  of  1939  (the  "Act")  for  a 
finding  by  the  Securities  and  Exchange 
Commission  that  the  trusteeships  of  J. 
Henry  Schroder  Bank  &  Trust  Company 
("Schroder")  under  indentures  dated  as 
of  April  1, 1985  (the  "Previous 
Indenture")  which  was  heretofore 
qualified  under  the  Act,  and  May  1, 
1986,  (the  "Unit  Indenture")  which  is 
intended  to  be  qualified  under  the  Act, 
are  not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Schroder  from  continuing  to  act  as 
trustee  under  both  the  Previous  and  Unit      ' 
Indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  of  ascertaining  that  it  has 
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such  CQfiflictiag  urlerest  either  eliminate 
such  conflicting  utterest  or  resign. 
Subsectifoa  (1)  of  thst  section  provides, 
with  certain  exceptions  stated  therein, 
that  m  trustee  under  a  ^Kalified 
indecture  shaH  be  deemed  to  have  a 
confbcting  interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obligor. 
The  Company  alleges  that: 

(1)  The  obligations  of  the  Company 
under  both  Indentures,  and  particularly 
with  respect  to  the  Notes  issued 
thereunder,  are  wholly  secured  by 
separate  and  distinct  collateral,  and  that 
as  to  all  other  assets  of  the  Compaity, 
the  Notes  will  rank  equally  without 
seniority  or  subordination  of  one  to  \he 
other. 

(2)  No  default  has  at  any  time  existed 
under  either  of  the  Indentures. 

(3)  No  material  differences  exist  under 
the  Indentures. 

The  Company  has  waived  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Securities  and  Exchange 
Commission  in  connection  with  this 
matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  fUe  in  the  Commission's 
Public  Reference  Section,  File  Number 
22-15255,  450  Fifth  Street.  NW., 
Waslungton,  DC  20549. 

Notice  is  farther  given  that  any 
iitterested  persons  may,  not  later  than 
July  14. 1986,  request  in  writing  that  a 
hearing  be  held  on  such  matter  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commiasion.  by  the  Division  of 
Corporstion  Fmance,  pursuant  to  delegated 
authority. 
Shiriey  E.  Holiis. 
Acting  Secretary. 

(FR  Doc.  B6-14444  Filed  6-25-86:  8:45  am] 
BILUNO  COOC  MW-CI-M 


[File  Ito.  22-1S260J 

Application  and  OppertunKy  for 
Hearing;  Petro-Lewis  Coip. 

June  19, 19SS. 

NtJtice  is  hereby  given  that  Petro 
Lewis  Corp.,  a  Cdorado  Corporation 
(the  "Company"),  has  filed  an 
application  (the  "Application")  pursuant 
to  section  310(bMl)(ii)  of  the  Trust 
Indenture  Act  of  1939  (the  "Act")  for  a 
finding  by  the  Securities  and  Exchange 
Commission  that  the  tnisteeshfps  of 
Manufacturing  Hanover  Trust  Company 
(  "NIhTC")  under  indentures  dated  as  of 
November  1, 1985  (the  Trerioos 
Indenture")  which  was  heretofore 
quahfied  imder  the  Act,  and  May  1, 
1986,  (the  "Series  Indertixre")  which  is 
intended  to  be  qualified  under  tiie  Act, 
are  not  so  Bkely  to  involve  a  material 
conflict  of  interest  as  to  siake  it 
necessny  in  the  pmhbc  interest  or  for 
the  protection  of  investors  to  disquaHfy 
MHTC  from  conbniiing  to  ad  as  trustee 
under  bodi  the  Previous  and  Series 
Indentures. 

Section  310(b]  of  the  Act  provides  in 
part  that  if  m  trustee  under  an  indeitture 
qualified  under  the  Act  bes  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  sfaall  within 
ninety  days  of  ascertaining  that  it  has 
SQch  conflicting  interest  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1 )  of  that  section  provides, 
with  certain  exceptions  stated  therein, 
that  a  trustee  under  a  quahfied 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trastee  under  another  indenture  of  the 
same  obligor. 

The  Compuiy  alleges  thab 

(1)  The  obligations  of  the  Company 
under  both  Indentures,  and  particularly 
with  respect  to  the  Notes  issued 
thereunder,  are  wholly  secured  by 
separate  and  distinct  collateral,  and  that 
as  to  all  other  assets  of  the  Company, 
the  Notes  will  rank  equally  without 
seniority  or  subordination  of  one  to  the 
other. 

(2)  No  default  has  at  any  time  existed 
under  either  of  the  Indentures. 

(3)  No  material  differences  exist  under 
the  Indentures. 

The  Company  has  waived  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Securities  and  Exchange 
Commission  in  connection  with  this 
matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  that  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  Commission's 
Public  Reference  Section,  File  Number 


22-15280,  450  Ftfth  Sti-eet  NW.. 
WashtRgtod.  DC  29549. 

Notice  is  further  given  ^mt  atPf 
interested  persons  may.  not  later  than 
July  14, 1966,  request  in  wrttiog  #)at  a 
hearing  be  heW  on  sijch  matter  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues  af  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert,  or  be  may  reqaest 
that  he  be  notified  if  the  Conwnission 
orders  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW,  Washington,  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  bearing  is  ordered  by 
the  Commission. 

For  the  Comniisgion.  by  the  Drviaion  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
Shirley  E.  HoOis.' 
Acting  Secretary. 
(FU  Doc.  86-14435  Filed  6-25-88;  8:45  amj 

BILUNQ  COOe  M)10-0«-M 


[RelMse  No.  IC-15156:  (812-6320;  812- 
6387)1 

Santa  Bartiara  Funding  I,  Inc^  and 
Santa  Bartiera  Funding  II,  Inc^  Notice 
c*  AppOcaflon  for  ColtateraNzed 
Mortgage  OMtgaUona 

Juae  la  1986. 

Notice  is  hereby  given  that  Santa 
Barbara  Fxmding  I  Inc.  ("FundSng  I") 
filed  an  application  on  March  19, 1986, 
and  amendments  thereto  on  May  15,  and 
June  5, 1986,  and  that  Santa  Barbara 
Funding  II,  Inc.  ("Funding  II ")  filed  an 
application  on  May  15, 1986,  and  an 
aiaendment  thereto  on  June  5, 1986, 
(Funding  I  and  Funding  II,  collectively, 
"Applicants  ").  both  AppHcants  at  3908 
State  Street,  Santa  Barbara,  California 
93105,  for  separate  ordo^  of  the 
Commission  pursuant  to  section  6(c)  of 
the  Investment  Company  Act  of  1940 
(the  "Act"),  exempting  Applicants  from 
all  provisions  of  the  Act.  All  mterested 
persons  are  referred  to  the  applications 
on  file  with  the  Conmussion  for  a 
statement  of  the  representations 
contained  therein,  which  are  "~~- 

summarized  below,  and  to  the  Act  and 
rules  thereunder  for  the  text  of  the 
relevant  provisions  thereof. 

According  to  each  application. 
Applicants  were  organized  for  the 
purpose  of.  among  other  thingr^, 
acquiring,  owning,  holding  and  pledging 
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mortgages,  mortgage-backed  securities 
and  other  mortgage-related  collateral 
("Mortgage  Collateral"),  including 
Mortgage  Certiflcates  (as  described 
below),  issuing  and  selling  series  of 
bonds  and  other  obligations 
collateralized  by  Mortgage  Collateral, 
and  engaging  in  activities  incidental 
thereto.  Applicants  state  that  each 
series  of  bonds  (the  "Bonds")  will  be 
separately  secured  by  collateral 
consisting  primarily  of  Mortgage 
Collateral,  including  mortgage 
passthrough  certificates  ("GNMA 
CertiBcates")  which  are  fully  guaranteed 
as  to  principal  and  interest  by  the 
Government  National  Mortgage 
Association  ("GNMA"),  Mortgage 
Participation  Certificates  ("FHLMC 
Certificates")  issued  and  guaranteed  by 
the  Federal  Home  Loan  Mortgage 
Corporation  ("FHLMC")  and/or 
Guaranteed  Mortgage  Pass-Through 
Certificates  ("FNMA  Certificates") 
issued  and  guaranteed  by  the  Federal 
National  Mortgage  Association 
("FNMA").  ("Mortgage  Certificates" 
means  GNMA  Certificates,  FHLMC 
Certificates  and/or  FNMA  Certificates). 
Apphcants  also  state  that  Mortgage 
Certificates  included  in  the  Mortgage 
Collateral  pledged  to  secure  the  Bonds 
may  or  may  not  represent  the  entire 
beneficial  interest  in  the  related 
mortgage  pools. 

Each  Apphcant  represents  that  the 
Mortgage  Collateral  securing  each  series 
of  Bonds  will  be  acquired  by  Applicants 
primarily  using  the  net  proceeds  of  sale 
of  such  Bonds.  Until  such  Bonds  are 
paid,  AppUcants  will  not  be  permitted  to 
release  from  the  lien  of  the  Indenture  (as 
defined  below)  Mortgage  Collateral 
pledged  to  secure  the  Bonds  except  in 
certain  limited  circumstances  described 
in  the  application. 

Each  Applicant  further  represents  that 
each  series  of  Bonds  will  be  issued 
pursuant  to  an  Indenture  between  each 
Applicant  and  an  independent  trustee 
(the  'Trustee")  as  supplemented  by  one 
or  more  supplemental  indentures  for 
such  series  (the  "Indent\u«").  It  is 
presently  contemplated  by  Applicants 
that  each  series  of  Bonds  will  be 
registered  under  the  Securities  Act  of 
1933  (the  "Securities  Act"),  unless 
offered  in  a  transaction  exempt  from 
registration  under  section  4(2]  of  the 
Securities  Act.  Indentures  for  each 
public  offering  will  be  qualified  under 
the  provisions  of  the  Trust  Indenture  Act 
of  1939. 

According  to  each  application,  the 
Mortgage  Collateral  collateralizing  each 
series  of  Bonds  will  be  pledged  to  and 
held  by  a  Trustee  or  on  behalf  of  a 
Trustee  by  an  independent  custodian. 


and  such  Trustee  will  have  a  first  lien 
perfected  security  interest  in  such 
Mortgage  Collateral.  Each  Applicant 
states  that,  under  the  Indenture,  the 
proceeds  of  the  Mortgage  Certificates 
held  by  the  Trustee  pending  distribution 
to  Bondholders  may  only  be  invested  in 
United  States  obligations  and  other 
eligible  investments  meeting 
requirements  of  rating  agencies  rating 
the  Bonds  of  such  series.  Applicants 
represent  that  each  such  series  of  Bonds 
will  be  structured  so  that  it  will  receive 
the  highest  rating  from  one  or  more 
nationally  recognized  rating  agencies,' 
which  is  not  affiliated  with  either 
Applicant. 

Each  Applicant  states  that  the  cash 
flow  generated  by  the  Mortgage 
Collateral  together  with  other  collateral 
securing  the  Bonds  will  be  sufficient  to 
pay  principal  of  and  interest  on  the 
Bonds.  Applicants  submit  that  certain 
series  of  Bonds  may  provide  for  optional 
and  mandatory  redemptions  on  terms 
specified  for  the  Bonds.  A  series  may 
provide  for  mandatory  redemptions  to 
the  extent  that  payments  on  the 
Mortgage  Collateral  cannot  be  invested 
at  a  rate  which  will  provide  sufficient 
income  to  pay  interest  on  the  Bonds.  The 
terms  of  certain  offerings  may  provide 
for  redemptions  at  the  option  of 
Bondholders  to  the  extent  that  payments 
received  on  the  Mortgage  Collateral  are 
available  for  such  redemptions.  Except 
in  limited  circumstances  arising  upon  an 
event  of  default  under  the  Indenture,    . 
Bondholders  will  not  be  entitled  to 
compel  the  liquidation  of  the  Mortgage 
Collateral  in  order  to  redeem  the  Bonds 
prior  to  maturity.  Applicants  state  that 
none  of  these  redemptions  would  make 
the  Bonds  a  "redeemable  security"  for 
purpose  of  the  Act. 

Each  Applicant  agrees  that  their 
future  offerings  of  Bonds  will  be  limited 
to  Bond  offerings  meeting  the  conditions 
set  forth  below: 

(1)  Each  series  of  Bonds  will  be 
registered  under  the  Securities  Act  of 
1933  ("Securities"),  unless  offered  in  a 
transaction  exempt  from  registration 
pursuant  to  section  4(2]  of  the  Securities 
Act. 

(2)  The  Bonds  will  be  "mortgage 
related  seciurities"  within  the  meaning  of 
section  3(a](41]  of  the  Securities 
Exchange  Act  of  1934,  as  amended. 
However,  the  Mortgage  Collateral 
underlying  the  Bonds  (whether  owned 
by  Applicants  or  pledged  to 
collateralized  obligations]  will  be 
limited  to:  mortgages  that  are  first  hens 
on  single  (one-to-four]  family  residences 
("Mortgages")  and  Mortgage 
Certificates. 


(3)  If  new  Mortgage  Collateral  is 
substituted,  this  substitute  collateral 
must:  (i)  Be  of  equal  or  better  quality 
than  the  collateral  replaced;  (ii)  have 
similar  payment  terms  and  cash  How  as 
the  collateral  replaced;  (iii)  be  insured  or 
guaranteed  to  the  same  extent  as  the 
collateral  replaced;  and  (iv)  meet  the 
conditions  set  forth  in  paragraphs  (2).  (4) 
and  (6)  hereof.  In  addition,  new 
collateral  will  not  be  substituted  for 
more  than  20%  of  the  aggregate  face 
amount  of  the  Mortgages  initially 
pledged  as  Mortgage  Collateral  or  for 
more  than  40%  of  the  aggregate  face 
amount  of  the  Mortgage  Certificates 
initially  pledged  as  Mortgage  Collateral. 
New  Mortgages  may  be  substituted  for 
Mortgages  initially  pledged  as  Mortgage 
Collateral  only  in  the  event  of  default, 
late  payments  or  defect  in  the  collateral 
being  replaced.  In  no  event  will  any  new 
Mortgage  Collateral  be  substituted  for 
any  substitute  Mortgage  Collateral.  New 
collateralized  obligations  may  be 
substituted  for  collateral  obligations 
initially  pledged  only  if  the  substitution 
of  Mortgage  Collateral  underlying  those 
instruments  would  be  permitted  under 
this  condition. 

(4)  All  Mortgages,  Mortgage 
Certificates,  funds,  accounts  or  other 
collateral  securing  a  series  of  Bonds 
("Bond  Collaterar)  will  be  held  by  the 
Trustee  or  on  behalf  of  the  Trustee  by 
an  independent  custodian  (the 
"Custodian").  The  Custodian  may  not  be 
an  affiliate  (as  the  term  "affiliate"  is 
defined  in  Securities  Act  Rule  405, 17 
CFR  230.405]  of  the  Applicants,  or  of  the 
master  servicer  or  originating  lender  of 
any  Mortgages  that  are  pledged  as 
Mortgage  Collateral.  If  there  is  no 
master  servicer,  no  servicer  of  those 
Mortgages  may  be  an  affiliate  of  the 
Custodian.  The  Trustee  will  have  a  first 
priority  perfected  security  or  lien 
interest  in  and  to  all  Bond  Collateral. 

(5)  Each  series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  organization 
that  is  not  affiliated  with  the  Applicants. 
The  Bonds  will  not  be  considered 
redeemable  securities  within  the 
meaning  of  section  i(a](32)  of  the  Act. 

(6)  The  master  servicer  of  any 
Mortgages  that  are  pledged  as  Mortgage 
Collateral  may  not  be  an  affiliate  of  the 
Trustee.  If  there  is  not  master  servicer, 
no  servicer  of  those  Mortgages  may  be 
an  affiliate  of  the  Trustee.  Any  master 
servicer  and  servicer  of  such  Mortgages 
will  be  approved  by  the  "FNMA"  or 
"FHLMC"  as  an  eligible  seller/servicer" 
of  conventional,  residential  mortgage 
loans.  The  agreement  governing  the 
servicing  of  Mortgages  shall  obligate  the 
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servicer  to  provide  substantially  the 
same  services  with  respect  to  those 
Mortgages  as  it  is  then  currently 
required  to  provide  in  connection  with 
the  servicing  of  mortgage  loans  insured 
by  FHA.  guaranteed  by  the  VA  or 
eligible  for  purchase  by  FNMA  or 
FHIMC. 

(7)  No  less  often  than  annually,  an 
independent  public  accountant  will 
audit  the  books  and  records  of  each 
Applicant  and  in  addition  will  report  on 
whether  the  anticipated  payments  of 
principal  and  interest  on  the  Mortgage 
Collateral  continue  to  be  adequate  to 
pay  the  principal  and  interest  on  the 
Bonds  in  accordance  with  their  terms. 
Upon  completion,  copies  of  the  auditor's 
report(s)  will  be  provided  to  the  Trustee. 

Each  Applicant  asserts  that  the 
exemptive  relief  sought  is  both 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Each  Applicant  further  asserts 
that  its  activities  will  facilitate  the 
financing  of  mortgage  loans  to  expand 
the  availability  of  residential  mortgages, 
a  critical  national'need. 

Notice  is  further  given  that  any 
interested  person  wishing  to  request  a 
hearing  on  the  application  may,  not  later 
than  July  11, 1986,  at  5:30  p.m..  do  so  by 
submitting  a  written  request  setting 
forth  the  nature  of  the  interest,  the 
reasons  for  the  request,  and  the  specific 
issues,  if  any.  of  fact  or  law  that  are 
disputed,  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  A  copy  of  the  request  should 
be  served  personally  or  by  mail  upon 
Applicant(s)  at  the  address  stated 
above.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed  with  the 
request.  After  said  date,  an  order 
disposing  of  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  upon  request  or  upon  its  own 
motion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  Hollis, 
Acting  Secretary. 
|FR  Doc.  86-14434  Filed  6-25-86;  8:45  am) 
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(Release  No.  34-23337;  File  No.  SR-BSE- 

86-2] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc. 

The  Boston  Stock  Exchange,  Inc. 
("BSE")  submitted  on  May  19. 1986, 
copies  of  a  proposed  rule  change 


pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
to  conform  its  arbitration  procedures  to 
the  recent  amendments  made  to  the 
Uniform  Arbitration  Code  by  the 
Securities  Industry  Conference  on 
Arbitration.' 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary  of  the 
Commission.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  at  the  principal  office  of  the 
BSE.  All  submissions  should  refer  to  file 
number  SR-BSE-8&-2  and  should  be 
submitted  by  Jule  17. 1986. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  BSE  and  in  particular, 
the  requirements  of  section  6  and  the 
rules  and  regulations  thereunder. 

The  Conmiission  also  finds  that  good 
cause  exists  to  approve  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof,  in  that  the  BSE  rule 
change  is  substantially  similar  to  the 
American  Stock  Exchange's  amended 
arbitration  rule  *  and  the  proposed 
amendments  to  the  NASD,  NYSE,  MSE, 
PSE  and  Phlx  arbitration  rules  that  were 
published  for  comment  for  twenty  one 
days.  Accordingly,  the  Commission 
finds  that  notice  of  the  BSE  proposal 
prior  to  approval  is  unnecessary. 
Accelerated  effectiveness  of  the 
proposed  rule  change  should  ensure  that 
uniform  arbitration  procedures  are  in 
effect  on  the  same  date.  Finally,  because 


the  proposal  is  the  product  of  an 
industry-wide  effort,  no  purpose  would 
be  served  were  the  Commission  to  delay 
the  effectiveness  of  the  BSE  proposal 
until  the  thirtieth  day  after  the 
publication  in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
section  19(b](2]  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  2b0.30-3{a](12). 

Dated:  )une  18. 1986. 
Shirley  E.  Hollis. 
Acting  Secretary. 
(PR  Doc.  86-14448  Filed  6-26-86;  8:45  am) 

BILLING  COOE  S010-01-M 


'  The  National  Association  of  Securities  Dealers 
Inc.  ("NASD"),  the  New  York  Stock  Exchange.  Inc. 
("NYSE"),  the  Midwest  Stock  Exchange.  Inc. 
("MSE").  the  Pacific  Slock  Exchange,  Inc.  ("PSE"), 
the  Philadelphia  Stock  Exchange.  Inc  ("Phlx")  and 
the  Municipal  Securities  Rulemaking  Board 
("MSRB")  have  submitted  similar  amendments  to 
their  arbitration  rules  that  are  being  approved  today 
in  a  companion  release.  See  Securities  Exchange 
Act  Release  No.  23336  ()une  18, 1986). 

«  See  Securities  Exchange  Act  Release  No.  23170. 
April  28. 1986;  51  FR  16414  (May  2, 1986). 


[Release  No.  34-23326;  File  No.  SR-CBOE- 
85-44] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Chicago 
Board  Options  Exchange,  Inc.; 
Evaluation  of  Trading  Crowd 
Performance 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  7Bs(b)(l),  notice  is  hereby  given 
that  on  May  19, 1986,  the  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  II  and  111  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Text  of  the  Proposed  Rule  Change 

The  Exchange  is  adding  a  new  rule 
8.12  which  is  entitled  Evaluation  of 
Trading  Crowd  Performance.*  The  rule 
provides  for  a  two  year  pilot  program  for 
the  Market  Performance  Committee 
("Committee")  to  periodically  conduct 
an  evaluation  of  members,  individually 
and/or  collectively  as  trading  crowds,  to 
determine  whether  they  have  fulfilled 
performance  standards  relating  to 
quality  of  markets,  competition  among 
market-makers,  ethics,  compliance  with 
Exchange  rules  and  other  administrative 
factors.  The  Committee  may  consider 
any  information  as  relevant,  but  in 
particular  the  rule  provides  that  a 
trading  crowd  evaluation  will  be 
conducted  every  six  months.  These 


'  The  current  filing  is  Amendment  No.  1  to  File 
No.  SR-CBOE-6S-44  which  was  originally 
submitted  to  the  Commission  on  Novemt>er  4. 1985. 
The  CBOE  submitted  Amendment  No.  1  in  response 
to  comment  by  the  Commission  staff  relating  to  the 
proposed  rule  change. 


questionnaires  will  have  a  series  of 
questions  with  numerical  totals,  totaled 
on  a  raw  basis  and  a  weighted  basis. 
Trading  crowds  rated  in  the  bottom  10% 
of  the  aggregate  results  of  the  survey 
will  be  presumptively  deemed  to  have 
failed  to  meet  minimum  performance 
standards.  Members  of  a  trading  crowd 
will  be  presumptively  deemed  to  be 
responsible  for  the  aggregate  trading 
crowd  evaluation. 

The  Committee  may  call  an  informal 
meeting  for  a  failure  to  meet  minimum 
performance  standards,  which  meeting 
will  be  for  the  purpose  of  attempting  to 
reach  accommodations  to  improve 
market  performance  standards  and 
-  explore  possible  remedies. 

The  Committee  may  also  conduct 
formal  meetings,  at  which  rights  of 
confrontation  and  rights  to  counsel  will 
apply,  and  the  Committee  will  have  the 
authority,  based  on  the  information 
adduced  at  the  hearing,  to  suspend, 
terminate  or  restrict  a  market-maker's 
registration,  appointment  to  one  or  more 
options  classes,  restrictions  on 
additional  restrictive  market-makers 
appointments  to  additional  option 
classes,  relocate  option  classes,  and 
prohibit  a  member  from  trading  in  a 
particular  trading  station.  The 
proceedings  resulting  in  remedial 
measures  may  be  reviewed  by  the 
Board. 

II.  Self^Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A],  (B],  and 
(C)  below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

This  proposed  rule  change  provides  a 
procedure  for  evaluation  of  trading 
crowds  at  the  Exchange.  Listed  options 
classes  are  grouped  at  trading  stations 
on  the  Exchange  floor.  A  trading  station 
is  a  physically  discrete  portion  of  a 
trading  post,  where  the  display  screens 
for  the  group  of  option  classes  are 
located,  and  all  transactions  in  such 
option  classes  are  effected. 

In  the  competitive  market-maker 
system,  the  best  possible  markets  are 
established  by  the  competition  among 
market-makers.  Market-makers  are 
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appointed  to  make  markets  in  classes  of 
option  contracts,  and  generally  become 
regular  participants  in  particular  trading 
crowds  where  certain  groups  of  their 
appointed  options  classes  are  located. 
Public  and  professional  customers,  as 
well  as  the  Exchange  itself,  evaluate 
activity  at  a  trading  station  based  on  the 
activity  of  all  members  in  that  trading 
crowd.  Differentiation  among  individual 
members  of  a  crowd  is  usually  neither 
practical  nor  useful.  Therefore,  the 
Exchange  believes  it  is  appropriate  to 
evaluate  the  performance  of  trading 
crowds  and  to  take  remedial  measures  if 
performance  of  a  particular  trading 
crowd  does  not  meet  minimum 
standards. 

Exchange  Rules  8.2  and  8.3  permit  the 
Floor  Procedure  Committee  ("FPC)  or 
Market  Performance  Committee 
("MPC")  to  suspend  or  terminate  a 
member's  registration  as  market-maker 
and  to  suspend  or  terminate  a  member's 
appointment  to  particular  option 
classes.  The  Exchange  also  selects  the 
location  where  option  classes  are  to  be 
traded.  Under  the  proposed  rule  change, 
all  of  these  powers  will  be  employed  by 
MPC,  88  appropriate,  to  remedy 
deficient  trading  crowd  performance. 
The  MPC  will  also  have  the  authority  to 
take  other  related  remedial  measures  in 
appropriate  cases,  including  restricting 
market-maker  registration  and  market- 
maker  appointments,  and  prohibiting 
trading  at  a  particular  trading  station. 
The  prohibition  against  trading  at  a 
particular  station  is  an  implementation 
of  the  prohibition  against  congregating, 
set  forth  in  Exchange  Rule  8.7. 

The  process  by  which  trading  crowds 
will  be  evaluated  and  corrective  action 
taken  incorporates  appropriate 
safeguards.  When  a  trading  crowd  is 
found  not  to  meet  minimum  standards  of 
performance,  members  of  the  crowd  will 
be  given  notice  and  an  opportunity  to  be 
heard  at  one  or  more  meetings.  The 
presentation  made  by  a  member  can  be 
on  his  own  behalf,  on  behalf  of  the 
trading  crowd,  or  both. 

If  any  remedial  measures  are  taken, 
MPC  will  issue  findings  supporting  its 
determination,  and  affected  members 
may  seek  review  by  the  Board  of 
Directors.  The  proposed  rule  change 
confines  the  review  to  matters  presented 
to  MPC.  This  limitation  will  encourage 
members  to  present  all  pertinent 
information  to  MPC,  enabling  MPC  to 
make  an  informed  decision  and  insuring 
that  the  Board  of  Directors  will  not  be 
unduly  and  inappropriately  burdened  by 
de  novo  hearings.  The  Board  will  affirm 
MPC's  decision  unless  MPC  is  found  to 
have  acted  without  basis,  clearly 
erroneously,  or  arbitrarily  and 
capridouBly. 


Under  subpart  (d)  of  the  rule,  the 
Market  Performance  Committee  may 
also  call  an  informal  meeting  at  which  it 
would  be  expected  that  particular 
problems  would  be  discussed  with  the 
trading  crowd  in  the  hope  that  the 
trading  crowd  will  take  steps  to  correct 
the  situation.  To  assure  that  such 
informal  meetings  encourage  free  and 
open  discussion,  and  to  avoid  a 
technical  or  adversarial  contest,  the  rule 
specifies  that  such  meetings  will  not  be 
transcribed  and  that,  ordinarily,  counsel 
will  not  participate.  Counsel  may  be 
present  at  the  more  formal  meetings 
described  in  subpart  (e)  of  the  rule. 

The  proposed  rule  change  is 
consistent  with  the  Securities  Exchange 
Act  of  1934  and  in  particular  section 
6(b)(5)  in  that  the  proposed  rule  change 
is  designed  to  enforce  exchange  rules,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

UI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  Uiis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
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the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  17, 1986. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  June  16. 1986. 
Shirley  E.  HoUis. 
Acting  Secretary. 
[FR  Doc.  86-14433  Filed  6-25-86;  8:45  am] 

BILUNG  CODE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

June  18. 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted  • 
trading  privileges  in  the  following 
securities: 

International  Banknote  Company,  Inc. 

Warrants  (File  No.  7-9024) 
AFC  Industries 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
9025) 
Mauna  Loa  Macadamia  Partners 
Depositary  Receipts,  Class  A  Units  (File 
No.  7-«)26) 
Rodman  and  Renshaw 
Conunon  Stock,  $0.09  Par  Value  (File  No.  7- 
9027) 
Calton,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
9028) 
Decision  Industries  Corporation 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
9029) 
France  Fund,  Inc.  (The) 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
9030) 
NACCO  Industries.  Inc. 
Common  Stock  Class  A.  Par  Value  $1.00 
(File  No.  7-«)31) 
MEI  Diversified  Inc. 
Common  Stock,  $0.05  Par  Value  (File  No.  7- 
9032) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 


securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  10, 1986,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis, 
Acting  Secretary. 
[FR  Doc.  86-14445  Filed  6-25-86;  8:45  am) 

BILUNG  CODE  S010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
inc. 

June  20, 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Lincoln  National  Corporation 
Common  Slock,  $1.25  Par  Value  (File  No. 
9033) 
Portland  General  Corporation  (Holding 
Company) 
Common  Stock.  $3.75  Par  Value  (File  No. 
9034) 
DPU  Inc.  (Holding  Company) 
Common  Stock.  $7.00  Par  Value  (File  No. 
8035) 
British  Telecommunications  PLC 
Final  Installment  American  Depositary 
Receipts  (File  No.  9036) 

These  securities  are  iisted  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  14, 1986  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 


Securities  and  Exchange  Commission, 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
application  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shirley  E.  Mollis, 
Acting  Secretary. 
[FR  Doc.  86-14446  Filed  6-25-86;  8:45  am] 

BILLING  COOE  SOIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

June  18, 1986. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

G.  Heileman  Brewing  Co.,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
9021) 
Campanelli  Industries,  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
9022) 
Marsh  &  McLennan  Companies.  Inc. 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
9023) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  10, 1986,  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
application  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 
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For  the  Commisaioii,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Shiri«y  E.  HolMs, 
Acting  Secretary. 
(FR  Doc  86-14447  Filed  6-25-66;  6:45  am] 

MLUNO  CODE  M1«-«V«i 


Issued  in  Washington.  DC  on  June  17, 1986 

I.  Suxannc  Hadgspatk, 

Chief.  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 

{FR  Doc.  86-14460  Filed  6-25-66;  6:45  amj 

BiLUNQ  cooe  aio-ao-n 


DEPARTMENT  OF  THE  TREASURY 


DEPARTMENT  OF  TRANSPORTATION       Secret  Service 


Research  and  Speciai  Programs 
Administration 

Applications  for  Renewal  or 
Modification  of  Exemptions  or 
Applications  To  Become  Party  to  an 
Exemption 

agency:  Research  and  Special  Programs 
Administratioti,  DOT. 

action:  List  of  applicants  for  renewal  or 
modification  of  exemptions  or 
application  to  become  a  party  to  an 
exemption;  correction. 

summary:  This  document  corrects  a 
notice  published  in  the  Federal  Register 
on  Monday,  May  12, 1986  on  page  17436. 
The  applicant  name  should  have  been 
Montana  Sulphur  &  Chemical  Company 
instead  of  Transportation  Supervisor. 


Appointment  of  Performance  Review 
Board  (PRB)  Members 

This  notice  announces  the 
appointment  of  members  of  Senior 
Executive  Service  Performance  Review 
Boards  in  accordance  with  5  U.S.C. 
4314(c)(4)  for  the  rating  period  beginning 
July  1, 1985,  and  ending  June  30, 1988. 
Each  PRB  will  be  composed  of  at  least 
three  of  the  Senior  Executive  Service 
members  listed  below. 

Name  and  Htle 

L.B.  Sheafe — Deputy  Director,  U.S. 

Secret  Service 
Joseph  R.  Carlon — Assistant  Director. 

Protective  Research  (USSS) 
Stephen  E.  Garmon — Assistant  Director, 

Protective  Operations  (USSS) 
Dennis  T.  Brosan — Assistant  Director. 

Inspection  (USSS) 


Kevin  R.  Houlihan— Assistant  Director. 

Investigations  (USSS) 
David  C.  Lee — Assistant  Director, 

Administration  (USSS) 
Robert  R.  Snow — Assistant  to  the 

Director,  Public  Affairs  (USSS) 
Don  A.  Edwards — Assistant  to  the 

Director,  Training  (USSS) 
H.  Terrence  Samway — Deputy  Assistant 

Director,  Protective  Research  (USSS) 
Paul  A.  Buskirk — Deputy  Assistant 

Director,  Protective  Operations 

(USSS) 
Gary  L.  Wistrand— Deputy  Assistant 

Director,  Protective  Operations 

(USSS) 
George  J.  Opfer — Deputy  Assistant 

Director.  Protective  Operations 

(USSS) 
Richard  J.  Hankinson — Deputy  Assistant 

Director.  Investigations  (USSS) 
John  J.  Keeleher— Chief  Counsel,  U.S. 

Secret  Service 

FOR  FURTHER  INFORMATION  CONTACT: 
Wesley  Bishop,  Chief,  Personnel 
Division,  Room  912  G  Street,  NW., 
Washington,  DC  20223,  Telephone  No. 
202-535-5800. 
fohn  R.  Simpson. 
Director 
(FR  Doc.  86-14424  Filed  6-25-86;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:20  a.m.  on  Monday,  June  23, 1986, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  the  following  matters: 

(A)  Application  of  the  Connecticut 
National  Bank,  Hartford.  Connecticut,  for 
consent  to  purchase  certain  assets  of  and 
assume  the  liability  to  pay  deposit  made  in 
the  Cromwell  (Cromwell  Commons), 
Wallingford  (Main  Street),  and  Meriden 
(West  Main  Street),  Connecticut,  offices  of 
Jefferson  Federal  Savings  and  Loan 
Association,  Meriden,  Connecticut,  a  non- 
FDlC-insured  institution. 

(B)  Application  of  the  New  Haven  Savings 
Bank,  New  Haven,  Connecticut,  an  insured 
mutual  saving  bank,  for  consent  to  purchase 
certain  assets  of  and  assumed  the  liability  to 
pay  deposits  made  in  the  Middletown  and 
Milford,  Connecticut,  offices  of  Jefferson 
Federal  Savings  and  Loan  Association, 
Meriden,  Connecticut,  a  non-FDIC-insured 
institution,  and  for  consent  to  establish  those 
two  offices  as  branches  of  Thp  New  Haven 
Savings  Bank. 

(C)  Application  of  The  Liberty  Bank  for 
Savings,  Middletown,  Connecticut,  an 
insured  mutual  savings  bank,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  the 
Cromwell  (Main  Street).  Connecticut,  office 
of  Jefferson  Federal  Savings  and  Loan 
Association,  Meriden,  Connecticut,  a  non- 
FDIC-insured  institution,  and  for  consent  to 
establish  that  office  as  a  branch  of  The 
Ijberty  Bank  for  Savings. 

(D)  Application  of  Home  Bank  and  Trust 
Company,  Meriden.  Connecticut,  an  insured 
Slate  nonmember  bank,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  the  New 
Haven,  Connecticut,  office  of  Jefferson 
Federal  Savings  and  Loan  Association, 
Meriden,  Connecticut,  a  non-FDIC-insured 
insitituion,  and  for  consent  to  establish  that 


office  as  a  branch  of  Home  Bank  and  Trust 
Company. 

(E)  Application  of  Citytrust,  Bridgeport, 
Connecticut,  an  insured  State  nonmember 
bank,  for  consent  to  purchase  certain  assets 
of  and  assume  the  liability  to  pay  deposits 
made  in  the  Wallingford  (Turnpike  Road), 
Connecticut,  office  of  Jefferson  Federal 
Savings  and  Loan  Association,  Meriden, 
Connecticut,  a  non-FDIC-insured  institution, 
and  for  consent  to  establish  that  office  as  a 
branch  of  Citytrust. 

(F)  Application  of  Colonial  Bank, 
Waterbury,  Cormecticut,  an  insured  State 
nonmember  bank,  for  consent  to  purchase 
certain  assets  of  and  assume  the  liability  to 
pay  deposits  made  in  the  Southington, 
Connecticut,  office  of  Jefferson  Federal 
Savings  and  Loan  Association,  Meriden, 
Connecticut,  a  non-FDIC-insured  institution, 
and  for  consent  to  establish  that  office  as  a 
branch  of  Colonial  Bank. 

At  that  same  meeting,  the  Board  also 
considered  a  personnel  matter. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L. 
William  Seidman,  seconded  by  Director 
C.C.  Hope,  Jr.  (Appointive),  concurred  in 
by  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  ot  the  public;  that  no 
earher  notice  of  the  meeting  was 
practicable;  that  the  pubUc  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(2),  (c)(6),  (c)(8),  and 
(c)(9)  (A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2),  (c)(6). 
(c)(8),  and  (c)(9)(A)(ii)). 

Dated:  June  23, 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
[FR  Doc.  86-14530  Filed  6-24-86;ll:14  am) 

MLLINO  CODE  C714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:57  p.m.  on  Friday,  June  20, 1986,  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  adopt:  (1)  A  resolution  (a) 
making  funds  available  for  the  payment 


of  insured  deposits  made  in  The 
American  Bank,  Alma,  Wisconsin, 
which  was  closed  by  the  Commissioner 
of  Banking  for  the  State  of  Wisconsin  on 
Friday,  June  20, 1986;  (b)  accepting  the 
bid  of  Bank  of  Alma,  Alma.  Wisconsin, 
a  newly-chartered  State  nonmember 
bank,  for  the  transfer  of  the  insured  and 
fully  secured  or  preferred  deposits  of  the 
closed  bank;  (c)  designating  Bank  of 
Alma,  Alma,  Wisconsin,  as  the  agent  for 
the  Corporation  for  the  payment  of 
insured  and  fully  secured  or  preferred 
deposits  of  the  closed  bank;  and  (2)  an 
Order  approving  the  applications  of 
Bank  of  Alma,  Alma,  Wisconsin,  for 
Federal  deposit  insurance,  for  consent  to 
purchase  certain  assets  of  and  assume 
the  liability  to  pay  deposits  made  in  The 
American  Bank,  Alma,  Wisconsin,  and 
for  consent  to  establish  the  two 
branches  of  The  American  Bank  as 
branches  of  Bank  of  Alma. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointee),  seconded  by  Mr. 
Dean  S.  Marriott,  acting  in  the  place  and 
stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideratin  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  (c)(8),  (c)(9)(A)(ii),  and 
(c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  June  23, 1986. 
Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Roltinson. 

Executive  Secretary. 

[FR  Doc.  86-14587  Filed  8-24-86:  3:17  pm] 

MLLINQ  COOC  triA-OI-M 


FEDERAL  MARHIME  COMMISSION 

TIME  AND  date:  10:00  a.m..  June  25, 1986. 

place:  Hearing  Room  One,  1100  L 
Street,  NW.,  Washington,  D.C.  20573   . 

STATUS:  Closed. 

MATTER  TO  BE  CONSIDERED: 

1.  The  Use  of  High-Cube  Containers  in 
Japan. 
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CONTACT  PERSON  FOR  MORC 
information:  John  Robert  Ewers, 
Secretary.  (202J  523-5725. 
)ohn  Robert  Ewers. 

Secretory. 

(FR  Doc.  86-14590  Filed  6-24-66:  3:18  pmj 

BHXiNia  COOK  me-oi-M 


FEDERAL  REKRVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  July  2, 1986. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington.  D.C.  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  use  of  credit  cards  for  ofncial 
travel  expenses. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 


salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  June  24. 1986. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  86-14594  Filed  6-24-66;  3:58  pmJ 
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MERIT  SYSTEMS  PROTECTION  BOARD 

Sunshine  Act  Meeting;  Change 


"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  51,  No. 
115,  21825,  June  16, 1986. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  June  26,  1988,  10:00  a.m. 

PLACE:  Eighth  Floor,  1120  Vermont 
Avenue,  NW.,  Washington,  DC. 

STATUS:  Open. 

CHANGE  IN  THE  MEETING:  The  hearing 
scheduled  in  Woods  v.  U.S.  Customs 
Service.  MSPB  Docket  No. 
PH07528310145,  has  been  postponed 
until  further  notice. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Robert  E.  Taylor.  Clerk  of 
the  Board,  (202)  653-7200. 

Dated:  June  24, 1986. 
Robert  E.  Taylor. 

Clerk  of  the  Board 

[FR  Doc.  86-14597  Filed  6-24-86;  4:16  pmj 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Coordinated  Framework  for 
Regulation  of  Biotechnology 

agency:  Executive  Office  of  the 
President,  Office  of  Science  and 
Technology  Policy. 

AcnON:  Announcement  of  policy;  notice 
for  public  comment^ ■ 

summary:  This  Federal  Register  notice 
announces  the  policy  of  the  federal 
agencies  involved  with  the  review  of 
biotechnology  research  and  products. 
As  certain  concepts  are  new  to  this 
policy,  and  will  be  the  subject  of 
rulemaking,  the  public  is  invited  to 
comment  on  these  aspects  which  are 
specifically  identified  herein. 
DATE:  Comments  must  be  received  on  or 
before  August  25. 1986. 

Public  Participation:  The  Domestic 
Policy  Council  Working  Group  on 
Biotechnology  through  the  Office  of 
Science  and  Technology  Policy,  is 
seeking  advice  on  certain  refinements 
published  herein  to  the  previously 
published  proposed  coordinated 
framework  for  regulation  of 
biotechnology.  These  new  aspects 
include  the  Biotechnology  Science 
Coordinating  Committee's  (BSCC's) 
defmitions  for  an  "intergeneric  organism 
(new  organism]"  and  for  "pathogen." 
These  definitions  are  critical  to  the 
coordinated  framework  for  the 
regulation  of  biotechnology  because 
they  establish  the  types  of  the  organisms 
subject  to  certain  kinds  of  review. 

It  is  the  intention  of  the  Domestic 
Policy  Council  Working  Group  on 
Biotechnology,  the  Biotechnology 
Science  Coordinating  Committee 
(BSCC),  the  Department  of  Agriculture 
(USDA).  the  Environmental  Protection 
Agency  (EPA),  the  Food  and  Drug 
Administration  (FDA),  the  National 
Institutes  of  Health  (NIH),  the  National 
Science  Foundation  (NSF),  and  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  that  the  policies 
contained  herein  be  effective 
immediately.  In  consideration  of 
comments,  modifications,  if  any,  may  be 
published  either  in  a  separate  notice  or 
as  part  of  proposed  rulemaking  by  the 
involved  agencies. 

Information  submitted  to  an  agency 
that  is  trade  secret  information  or 
confidential  business  information  should 
be  clearly  marked  so  that  it  can  be 
accorded  the  protection  provided  to 
such  by  each  respective  agency. 
ADDRESS:  Comments  specific  to  the 
BSCC  definitions  or  overall  comments  to 
the  Coordinated  Framework  for  the 


Regulation  of  Biotechnology  statements 
should  be  addressed  to:  BSCC:  Docket 
*BSCC  0001,  Office  of  Science  and 
Technology  Policy,  Executive  Office  of 
the  President,  NEOB-Room  5005. 
Washington.  DC  20506. 

Comments  relating  to  the  policy 
statements  of  a  particular  agency  should 
be  sent  directly  to  the  agency  contact 
identified  at  the  beginning  of  the 
respective  agency  policy  statement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  T.  Kingsbury,  Assistant 
Director  for  Biological,  Behavioral,  and 
Social  Sciences,  National  Science 
Foundation,  1800  G  Street.  N.W., 
Washington.  D.C.  20550.  (202-357-9854). 
lerry  D.  lennings. 

Executive  Director,  Office  of  Science  and 
Technology  Policy 
June  18. 1986 
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A.  Introduction 

This  notice  describes  the 
comprehensive  federal  regulatory  policy 
for  ensuring  the  safety  of  biotechnology 
research  and  products.  Specifically 
aiddressed  are  agency  policies  that 
formed  part  of  the  previously  proposed 
Coordinated  Framework  for  the 
Regulation  of  Biotechnology,  published 
in  Uie  Federal  Register  December  31, 
1984  (49  FR  50856.  hereinafter  "the 
December  84  Notice").  These  agency 
policies  build  upon  experience  with 
agricultural,  pharmaceutical,  and  other 
commercial  products  developed  by 
traditional  genetic  modification 
techniques. 

Existing  statutes  provide  a  basic 
network  of  agency  jurisdiction  over  both 
research  and  products;  this  network 
forms  the  basis  of  this  coordinated 
framework  and  helps  assure  reasonable 
safeguards  for  the  public.  This 
framework  is  expected  to  evolve  in 
accord  with  the  experiences  of  the 
industry  and  the  agencies,  and.  thus, 
modifications  may  need  to  be  made 
through  administrative  or  legislative 
actions. 

The  application  of  traditional  genetic 
modification  techniques  is  relied  upon 
broadly  for  enhanced  characteristics  of 


food  (e.g..  hybrid  com.  selective 
breeding),  manufactured  food  (e.g.. 
bread,  cheese,  yogurt),  waste  disposal 
(e.g.,  bacterial  sewage  treatment), 
medicine  (e.g.,  vaccines,  hormones), 
pesticides  (e.g.  Bacillus  thuringiensis) 
and  other  uses.  Federal  agencies 
implement  an  array  of  laws  which  seek 
to  ensure  the  safety  of  these  products.  A 
concise  index  of  these  U.S.  laws  was 
published  in  the  Federal  Register 
November  14. 1985  (50  FR  47174. 
hereinafter  "the  November  85  Notice"). 
These  laws  are  product-specific  because 
they  regulate  certain  product  uses,  such 
as  foods  or  pesticides.  This  approach 
provides  the  opportunity  for  similar 
products  to  be  treated  similarly  by 
particular  regulatory  agencies. 

Biotechnology  also  includes  recently 
developed  and  newly  emerging  genetic 
manipulation  technologies,  such  as 
recombinant  DNA  (rDNA),  recombinant 
RNA  (rRNA)  and  cell  fusion,  that  are 
sometimes  referred  to  as  genetic 
engineering.  While  the  recently 
developed  methods  are  an  extension  of 
traditional  manipulations  that  can 
produce  similar  or  identical  products, 
they  enable  more  precise  genetic 
modifications,  and  therefore  hold  the 
promise  for  exciting  innovation  and  new 
areas  of  commercial  opportunity. 

Concerns  were  raised  as  to  whether 
products  resulting  from  the  recently 
developed  techniques  would  pose 
greater  risks  than  those  achieved 
through  traditional  manipulation 
techniques.  For  example,  what  might  be 
the  possible  environmental 
consequences  of  the  many  anticipated 
agricultural  and  environmental 
applications  that  will  take  place  outside 
the  physical  constraints  of  a  contained 
facility?  In  particular,  the  environmental 
application  of  genetically  engineered 
microorganisms  may  elicit  concern 
because  they  are  of  microscopic  size, 
and  some  may  be  able  to  reproduce, 
proliferate,  and  become  established. 

The  underlying  policy  question  was 
whether  the  regulatory  framework  that 
pertained  to  products  developed  by 
traditional  genetic  manipulation 
techniques  was  adequate  for  products 
obtained  with  the  new  techniques.  A 
similar  question  arose  regarding  the 
sufficiency  of  the  review  process  for 
research  conducted  for  agricultural  and 
environmental  applications. 

The  Administration,  recognizing  its 
responsibility  to  confront  these 
concerns,  formed  an  interagency 
working  group  under  the  former  White 
House  Cabinet  Council  on  Natural 
Resources  and  the  Environment  in  the 
spring  of  1984.  The  working  group  sought 
to  achieve  a  balance  between  regulation 
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adequate  to  ensure  health  and 
environTnental  safety  while  maintaining 
sufficient  regufatory  flexibility  to  avoid 
impeding  Hle-growtb  of  an  infant 
industrj^ 

U^WYtexatninatlon  of  the  existing  laws 
available  for  the  regulation  of  products 
develbped  by  traditTonal  genetic 
manipulation  techniques,  the  working 
group  concftided"  that,  fbr  the  most  part, 
these  laws  as  currently  implemented 
would  address  regulatory  needs 
adequately.  For  certain  microbial 
products,  however,  additional  regnliatory 
requirement^  available  under  existiiig 
statutory  authority^  needed  to  be 
established. 

The  existing  health  and  safety  laws 
had  the  advantage  thdt  they  could 
provide  more  inunediate  regulatory 
protection  and  certainty  for  the  industry 
than  possible  with  die  implementation 
of  new  legislation.  Moreover,  th^e  did 
not  appear  to  be  an  alternative,  unitary, 
statutory  approach  since  the  very  broad 
spectrum  of  products  obtained  with 
genetic  engineering  cut  across  many 
product  uses  regulated  by  different 
agencies. 

Because  of  the  rapid  growth  in  the 
scientific  knowledge  base,  the  working 
group  felt  strongly  that  the  federal 
agencies  needed  to  have  an  interagency 
mechanism  for  sharing  scientific 
information  related  to  biotechnology, 
particularly  information  on  research  and 
product  applications  submitted  to  the 
agencies. 

The  December  1984  Notice  described 
the  regulatory  framework  envisioned  by 
the  working  group,  and  recognizing  the 
evolutionary  nature  of  its  development, 
asked  for  comments.  In  summary.,  the 
Notice  stated  that  the  Food  and  Drug 
Administration  (FDA)  would  regulate 
genetic  engineering  products  no 
differently  that  those  achieved  through 
traditional  techniques.  The 
Environmental  Protection  Agency  (pPA) 
described  existing  and  proposed  new 
policies  for  regulating  pesticidal  and 
nonpesticidal  microorganisms.  The 
Department  of  Agriculture  (USDA) 
stated  that  undler  its  different  legislative 
authorities  it  could  broadly  regulate 
genetically  engineered  plants  and 
animals,  and  plant  and  animal 
pathogens.  The  Notice  also  proposed  an 
interagency  science  coordinating 
mechanism. 

Many  comments  were  received  in 
response  to  the  Notice.  These 
contributed  to  the  refinement  of  both  the 
regulatory  requirements  and  the 
interagency  science  coordination 
mechanism. 

The  interagency  coordination 
mechanism,  the  Biotechnology  Science 
Coordinating  Committee  (BSCC), 


discussed  in  more  detail  in  section  C  of 
this  Preamble,  came  into  being  while  the 
agencies  were  still' in  pracem  of  ref!ning 
their  regulatory  proposofc. 
Consequently,  the  BBCC  wae  able  ttr 
play  a  helpful  role  in  the  formulation  of 
two  basic  principrles;  (1)  Agencies 
should  seek  to  adopt  consistent 
definitions  of  those  genetically 
engineered  organisms  subject  to  review 
to  the  extent  permitted  by  their 
respective  statutory  authorities:  and,  (2) 
agencies  should  utilize  scientific  reviews 
of  comparable  rigor. 

The  regulatory  framework  anticipates 
that  future  scientific  dtevelopments  will 
lead  to  further  refinements.  Experience 
with  earlier  basic  scientific  research  has 
shown  that  as  the  science  progressed 
and  became  better  understood  by  the 
public,  regulatory  regimens  could  be 
modified  to  rcffectmore  complete 
understanding  of  the  potential  risks 
involved.  Similar  evolution  is 
anticipated  in  the  regulation  of 
commercial  products  as  scientists  and 
regulators  learn  to  predict  more 
precisely  particular  product  use  that 
require  greater  or  lesser  controls  or  even 
exemption  from  any  federal  review. 

This  framework  has  sought  to 
distinguish  between:  diose  organisma 
diat  require  a  certain  level  of  federal 
review  and  those  that  do  not.  This 
follows  a  traditional  approach  to 
regulation.  Within  agricadture,  for 
example,  introductions  of  new  plants, 
animals  and  microorganisms  have  long 
occurred  routinely  with  only  some  of 
those  that  are  not  native  or  are 
pathogenic  requiring  regulatory 
approval.  It  should  be  noted  that 
microorganisms  play  many  essential 
and  varied  roles  in  agriculture  and  the 
environment  and  that  for  decades 
agricultrual  scientists  have  endeavored 
to  exploit  their  advantages  through 
routine  experimentation  and 
introduction  into  the  environment;  and 
as  a  rule  these  agricultural  and 
environmental  introductions  have  taken 
place  without  harm  to  the  environment. 

B.  The  Coordinated  Framework  for  the 
Regulation  of  Biotechnology 

General  Comments 

This  notice  includes  separate 
descriptions  of  the  regulatory  policies  of 
FDA.  EPA.  OSHA  and  USDA  and  the 
research  policies  of  the  National 
institutes  of  Health  (NIH),  NSF.  EPA  and 
USDA.  The  agencies  will  seek  to  operate 
their  programs  in  an  integrated  and 
coordinated  fashion  and  together  should 
cover  the  full  range  of  plants,  animals 
and  microorganisms  derived  by  the  new 
genetic  engineering  techniques.  To  the 
extent  possible,  responsibility  for  a 


product  use  will  lie  with  a  singie  agency. 
Where  regulatory  oversight  or  review 
for  a  pacticnlar.  product  is  to  ba 
performed  by  more  than  one  agenx:y.  the 
policy  establishes  a  lead  agency,  and 
consolidated  or  coordinated  reviews. 
While  this  preamble  seeks  to  convey  an 
overview  of  the  coordinated  framework, 
it  must  be  noted  that  the  regulatory 
requirements  are  highly  tedinical; 
reliance  only  on  the  simplified  summary 
statements  herein  could  be  misleading 
and,  thus,  the  agency  policy  statements 
must  be  consulted  for  specific  details.  In 
the  event  that  question*  arise  regarding 
which  federal  agency  has  jurisdiction, 
an  infoonation  contact  is  provided  at 
the  beginning  of  this  notice. 

While  in  part  certain  USDA  and  EPA 
requirements  are-  new,  the  underiying 
regulatory  regimens  are  not  new- 
Members  of  the  agricultural  and 
industrial  communities  are  familiar  with 
the  general  requirements  under  these 
laws  which  include  the  Fedferal  Plant 
Pest  Act,  The  Plant  Quarantine  Act  die 
Toxic  Substances  Control  Act  (TSCA), 
and  the  Federal  insecticide,  Fungicide, 
and  Rodenlicide  Act  (FIFRA). 
Because  this  comprehensive 
regulatory  framework  uses  a  mosaic  of 
existing  federal  law,  some  of  the 
statutory  nomenclature  for  certain 
actions  may  seem  inconsistent.  Certain 
laws,  such  as  USDA's  Federal  Plant  Pest 
Act,  require  a  "permit"  before  a 
microorganism  pathogenic  to  plants  may 
be  transported  or  imported.  Under  other 
laws  such  as  FIFRA,  the  agencies 
"license"  or  "approve"  the  use  of 
particular  products.  TSCA  requires  a 
"premanufacturing  notification  (PMN)". 
There  are  also  some  variations  among 
the  agencies  in  the  use  of  the  phrase 
"genetic  enginering."  Regardless  of  the 
nomenclattu^.  the  public  should  be 
aware  that  the  reviews  conducted  by 
each  of  the  regulatory  agencies  are 
intended  to  be  of  comparable  rigor. 
Agencies  have  agreed  to  have  scientists 
from  each  other's  staff  participate  in 
reviews.  Each  regulatory  review  will 
require  that  the  safety,  or  safety  and 
efficacy,  of  a  particular  agncultural  or 
industrial  product  be  satisfactorily 
demonstrated  to  the  regulatory  agency 
prior  to  commercialization. 

The  National  Environmental  Policy 
Act  (NEPA)  imposes  procedural 
requirements  on  all  federal  agencies  to 
prepare  an  analysis  prior  to  making  a 
decision  to  take  any  action  that  may 
significantly  affect  the  environment 
Depending  on  the  characteristics  of  a 
proposal,  an  environmental  assessment, 
or  a  broader  environmental  impact 
statement  may  need  to  be  prepared  in 
connection  with  the  release  of 
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genetically  manipulated  organisms. 
EPA's  actions  under  most  of  its 
environmental  statutes  have  been 
considered  to  be  the  functional 
equivalent  of  NEPA  compliance. 

For  the  handling  of  microorganisms, 
agencies  of  the  Department  of  Health 
and  Human  Services  have  established 
recommendations  for  the  safe  use  of 
infectious  agents.  The  CDC/NIH 
publication,  Biosafety  in 
Microbiological  and  Biomedical 
Laboratories,  describes  combinations  of 
standard  and  special  microbiological 
practices,  safety  equipment  and 
facilities  which  are  recommended  for 
working  with  a  variety  of  infectious 
agents  in  research  laboratories, 
academic  and  industrial.  The  USDA  also 
has  issued  guidance  on  other  infectious 
agents. 

The  NIH  has  published  guidelines  for 
the  contained  use  of  DNA  organisms  in 
the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules,  Federal  Register.  May  7. 
1986  (51  FR  16958,  NIH  guidelines).  The 
guidelines  recommend  physical 
containment  at  speciHc  levels  for 
different  experiments,  and  exempt  other 
experiments  from  containment 
requirements.  However,  they 
recommend  Biosafety  Level  1,  the  least 
stringent  level  of  physical  containment, 
for  some  "exempt"  experiments.  For 
large-scale  exempt  experiments,  the  NIH 
guidelines  recommend  "Biosafety  Level 
l-Large-Scale"  although  following 
review  by  the  Institutional  Biosafety 
Committee,  "some  latitude"  in  the 
application  of  these  requirements  is 
permitted. 

The  appropriate  large-scale 
containment  requirements  for  many  low 
risk  DNA  derived  industrial 
microorganisms  will  be  no  greater  than 
those  appropriate  for  the  unmodiHed 
parental  organisms.  This  concept  is 
discussed  further  in  the  Organization  for 
Economic  Cooperation  and 
Development  [OECD)  document, 
described  in  the  International  Aspects 
section  below. 

OSHA  in  its  Federal  Register  Notice 
of  April  12. 1984  (50  FR  14468)  stated 
that  its  authority  under  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  et  seq.)  provides  an 
adequate  and  enforceable  basis  for 
protecting  the  safety  and  health  of 
employees  in  the  field  of  biotechnology 
and  that  no  additional  regulation  is 
necessary.  After  consideration  of 
comments  in  the  April  1984  notice. 
OSHA  is  publishing  this  policy 
statement  in  final  form  without  change. 


Product  Regulation 

Agencies  involved  with  regulating 
agriculture,  foods,  medical  devices, 
drugs,  biologies  and  pesticides  have  had 
extensive  experience  with  products  that 
involve  living  organisms  in  their 
manufacture  and/or  ultimate  use 
including  releases  into  the  environment 
for  these  purposes.  By  the  time  a 
genetically  engineered  product  is  ready 
for  commercialization,  it  will  have 
undergone  substantial  review  and 
testing  during  the  research  phase,  and 
thus,  information  regarding  its  safety 
should  be  available.  The  manufacture 
by  the  newer  technologies  of  food,  the 
development  of  new  drugs,  medical 
devices,  biologies  for  humans  and 
animals,  and  pesticides,  will  be 
reviewed  by  FDA.  USDA  and  EPA  in 
essentially  the  same  manner  for  safety 
and  efficacy  as  products  obtained  by 
other  techniques.  The  new  products  that 
will  be  brought  to  market  will  generally 
fit  within  these  agencies'  review  and 
approval  regimens. 

The  regulatory  scheme  for  products  is 
described  in  Chart  I  Coordinated 
Framework— Marketing  Approval  of 
Biotechnology  Products. 

Chart  I.— Coordinated  Framework— Ap- 
proval Of  Commercial  Biotechnology 
Products 


Subject 


Food«/Food  AddMivw 

Human  Drugs.  Modioli  Devicss  and  Biologies. 

Animal  Dnigs 

Animal  BiotogKS.. 


OOwr  Contained  USM.- 
Plants  and  Animal*. 


Pesticide  Microorganisms  Releasad  In  tite  Erv 

virortment  AH. 
Other  Uses  (Microorganisms): 

Intergenenc  Como«)atioo 

Intragerietic  Combirtalion: 
Palttogenc  Source  Organism:.- 

1.  Agrtajftjnl  Use 

2.  Non-Agrlcullural  use — ~. — 


No  Pattwgenic  Source  Organisma.. 
Nonengmeered  Pattiogerts: 

1.  Agncultural  Use 
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Norwngineerod  Nonpathogens .. 
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FDA 
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EPA 
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FSIS'. 

FDA' 
EPA* 
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EPA.* 
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ATMS. 

EP^•• 
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EPA  Report 
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EPA.* 
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'Lead  agency 

'FSiS.  Food  Safety  aiy)  inspection  Service,  under  ttw 
Asssiant  Secretary  of  Agnculture  tor  Marketing  and  Inspec- 
Inn  ServKes  rs  responsiole  tor  food  use 

■  FDA  IS  involved  «r<en  m  ratanor  to  a  tood  use. 

'APHIS.  Animal  and  Plant  Healtn  Inspection  Service,  ia 
invotved  »»f>en  tne  mrerocgamsm  w  plant  pest,  animal  pattio- 
gen  or  regulated  amcie  requmng  a  permit. 

*EPA  requKomems  wSI  omy  apply  to  environmental  re- 
lease under  a  "signiticant  new  use  nile"  that  EPA  inlands  to 
propose. 

Jurisdiction  over  the  varied 
biotechnology  products  is  determined  by 
their  use,  as  has  been  the  case  for 
traditional  products.  The  detailed 
description  of  the  products  and  their 
review  are  found  in  the  individual 


agency  policy  statements  contained  in 
this  Federal  Register  Notice.  The 
following  is  a  brief  summary  of 
jurisdiction  as  described  in  Chart  I. 

Foods,  food  additives,  human  drugs, 
biologies  and  devices,  and  animal  drugs 
are  reviewed  or  licensed  by  the  FDA. 
Food  products  prepared  from  domestic 
livestock  and  poultry  are  under  the 
jurisdiction  of  the  USDA's  Food  Safety 
Inspection  Service  (FSIS). 

Animal  biologies  are  reviewed  by  the 
Animal  and  Plant  Health  Inspection 
Service,  (APHIS).  APHIS  also  reviews 
plants,  seeds,  animal  biologies,  plant 
pests,  animal  pathogens  and  "regulated 
articles",  i.e.,  certain  genetically 
engineered  organisms  containing  genetic 
material  from  a  plant  pest.  An  AWIIS 
permit  is  required  prior  to  the  shipment 
(movement)  or  release  into  the 
enviromnent  of  regulated  articles,  or  the 
shipment  of  a  plant  pest  or  animal 
pathogen. 

"Other  contained  uses"  refers  to  the 
closed  system  uses  of  those 
microorganisms,  subject  the  TSCA,  that 
are  intergeneric  combinations,  i.e.. 
deliberately  formed  microorganisms 
which  contain  genetic  material  from 
dissimilar  source  organisms.  These  are 
subject  to  EPA's  PMN  requirement.  EPA 
is  considering  promulgating  a  rule  to 
exempt  certain  classes  of 
microorganisms  from  this  requirement. 

Microbial  pesticides  will  be  reviewed 
by  EPA.  with  APHIS  involvement  in 
cases  where  the  pesticide  is  also  a  plant 
pest,  animal  pathogen,  or  regulated 
article  requiring  a  permit.  (FDA  may 
become  involved  in  implementing 
pesticide  tolerances  for  foods.) 

"Other  uses  (microorganisms)" 
include  uses  involving  release  into  the 
environment.  For  these,  jurisdiction 
depends  on  the  characteristics  of  the 
organism  as  well  as  its  use. 
"Intergeneric  combination"* 
microorganisms  will  be  reported  to  EPA 
under  PMN  requirements,  with  APHIS 
Involvement  in  cases  where  the 
microorganism  is  also  a  regulated  article 
requiring  a  permit. 

"Intrageneric  combinations"  are  those 
microorganisms  formed  by  genetic 
engineering  other  than  intergeneric 
combinations.  For  these,  when  there  is  a 
pathogenic  •  source  organism,  and  the 
microorganism  is  used  for  agricultural 
purposes,  APHIS  has  jurisdiction.  If  the 
microorganism  is  used  for 
nonagricultural  purposes,  then  EPA  has 
jurisdiction,  with  APHIS  involvement  in 
cases  where  the  microorganism  is  also  a 


■  "Intergeneric  organisms  (new  organisms)"  and 
"pathogen"  are  defined  in  section  D.  of  the 
preamble. 
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regulated  article  requiring  a  permit. 
Intrageneric  combinations  with  no 
pathogenic  source  organisms  are  under 
EPA  jurisdiction  although  EPA  will  only 
require  an  informational  report. 

"Nonengineered  pathogens"  that  are 
used  for  an  agricultural  use  will  fall 
under  APHIS  jurisdiction.  Those  that  are 
for  a  nonagricultural  use  come  under 
EPA  jurisdiction,  with  APHIS 
involvement  in  cases  where  the 
microorganism  is  also  a  plant  pest  or 
animal  pathogen  requiring  a  permit. 
Nonengineered  nonpathogenic 
microorganisms  are  under  EPA 
jurisdiction  which  will  require  only  an 
informational  report. 

Research 

The  coordinated  framework  for  the 
regulation  of  biotechnology  establishes 
requirements  for  the  conduct  of 
research. 

Approximately  ten  years  ago  the  NIH 
issued  the  NIH  guidelines  describing  the 
manner  in  which  research  with 
organisms  derived  by  rDNA  techniques 
should  be  conducted.  Since  then  the 
guidelines  have  been  modified  many 
times  with  gradual  relaxation  of  these 
requirements.  The  guidelines  prescribe 
the  conditions  under  which  institutions 
which  receive  NIH  funds  must  conduct 
experiments.  For  a  very  small  category 
of  NIH  funded  experiments  including 
environmental  release,  the  guidelines 
require  that  the  Director,  NIH,  approve 
each  experiment  on  an  individual  basis. 
For  each  of  these  experiments,  the  RAC 
conducts  a  scientific  review  with  an 
opportunity  for  public  comment,  and 
makes  a  recommendation  to  the  NIH 
Director.  As  research  experiments  have 
expanded  out  of  the  biomedical  area  to 
environmental  applications  both 
agricultural  and  nonagricultural,  other 
agencies  have  become  involved,  with 
shifting  of  responsibility  for  research 
approval  to  NSF  (described  in  the 
November  85  Notice),  USDA's  S&E,  and 
EPA.  These  other  agencies'  policies 
build,  in  part,  on  the  NIH  guidelines  and 
NIH  experience. 

The  S&E  guidelines  for  agricultural 
research  published  separately  for 
comment  in  this  issue  of  the  Federal 
Register  have  adopted  the  NIH 
guidelines  with  certain  modifications 
including  expansion  of  the  scope  to 
manipulation  techniques  other  than 
rDNA;  the  table  included  with  the  S&E 
guidelines  shows  where  particular 
elements  of  the  NIH  guidelines  are  used. 

It  should  be  noted  that  not  all 
experiments  involving  the 
environmental  release  of  genetically 
engineered  organisms  require  prior 

federal  approval.  In  plant  applications 

there  is  a  substantial  body  of  research 


indicating  that  such  experiments  are  of 
low  risk.  For  certain  categories  of 
microorganisms  modified  by  traditional 
genetic  modification  techniques,  there  is 
also  a  substantial  body  of  research 
indicating  low  risk  for  environmental 
experiments. 

Chart  II — Coordinated  Framework- 
Biotechnology  Research  furisdiction 
shows  which  agency  has  responsibility 
for  a  particular  experiment.  If  more  than 
one  agency  has  potential  jurisdiction, 
one  agency  has  been  designated  as  the 
lead  agency  and  it  is  marked  with  an 
asterisk  on  Chart  II.  The  lead  agency 
designation  depends  on  which  research 
agency  is  funding  the  research  (e.g., 
NIH,  S&E,  or  NSF)  or  which  regulatory 
agency  reviews  specific  purpose 
research  (e.g.  pesticides).  In  the  chart 
and  in  this  discussion,  the  authority 
refers  to  approval  of  the  actual 
execution  of  experiments  and  not  to 
their  funding. 

Chart  II.— Coordinated  Framework- 
Biotechnology  Research  Jurisdiction 


Subied 


Responsible 
agency(ies) 


Contained  Researc^  No  Rstaase  In  Eiwiratv 
ment 
t.  Federally  Funded 

2.  No^Federally  Funded 


Foods/Food  Additives.  Human  Drugs,  Medical 
DevKee,  Biologies,  Animal  Drugs: 
1.  Federally  Funded. 


2  Non-Federally  Funded 


Plants,  Animals  and  Animal  Biologies: 
1.  Federally  Funded 


Fundbig 
agency.' 

NIH  or  S&E 
vdumary 


APHIS' 


FDA*.  NIH 
guidelines 
A  review. 

FOA*.  NIH 
volunlary 


2.  Non-Federaly  Funded.. 


Pesticide  Microorganisnw: 
Genetically  Engineered; 
Intergeneric 


Pattngenic  Inlrageneric.. 


Intrageneric  Nonpathogen . 


Nonengneered: 
NonmdigerKxjs  Pattiogens., 


Fundkig 

agency,'* 

APHIS' 
APHIS*. 

S&E 

volunlary 


B>A* 
APHIS.' 
SSE 

volunlMy 


EPA,* 

APHIS,' 
SSE 

vQhinlary 


EPA*  S&E 
MAinMy 


Nonindigerxjus  ^4onpattK)gen 
Ottier  Uses  (Microorganamsl  ~ 
Envtrxmment: 
GenettcaCy  Engineered 


1   Fedaraly  Funded.. 


EPA* 

APHIS 
EPA" 

APHIS. 
EPA* 


Fundkig 


Chart  II,— Coordinated  Framework— Bio- 
technology Research  Jurisdiction— 
Continued 


Subject 


Responsible 
agencyties) 


2.  Commercially  Funded.. 


Intrageneric  Organisins: 
Pattiogemc  Source  Oiganiam: 
t.  Federaly  Funded — 


2.  Commeroalty  Funding.. 


Intrageneric  ComtMnation: 

No  Patlxigenic  Source  Organiems.. 
Nonengmoored - — 


EPA  APHIS. 
S&E 

vokjnlary 


Findbtg 


APHIS.' 
EPA« 
APHIS.' 
EPA  (•  11 
non- 
agricul. 
USE) 

EPA  Report 

EPA 
Report* 
APHIS' 


APHIS.' 
EPA« 


'  Lead  Agency 

'  Review  and  approval  of  research  protocols  conducted  i)y 
NIH.  S4E,  or  NSF 

'APHIS  issues  permits  lor  tfie  importation  and  domestic 
ihipmeni  ot  certain  plants  ana  sntmals,  piam  pests  and 
animal  pathogens,  and  lor  ttie  sfupmenl  or  release  m  the 
environment  of  regulated  articles 

» EPA  (unsdiction  tor  research  on  a  plot  greater  than  10 
acres 

«EPA  reviews  federally  (unded  environmental  research 
only  wtien  it  is  lor  commercial  purposes 

For  contained  federally  funded 
research  for  biomedical  and  agricultural 
purposes,  research  approval  will  be 
granted  by  the  funding  agency.  The  NIH 
guidelines  relate  primarily  to  biomedical 
experiments  and  only  to  those  using 
rDNA  techniques.  Research  on  foods/ 
food  additives,  human  drugs,  medical 
devices  and  biologies  will  continue  to 
rely  on  the  NIH  guidelines,  with  NIH 
approval  required  for  certain 
experiments  such  as  human  gene 
therapy,  and  FDA.  permission  for  clinical 
trials. 

Fashioned  after  the  NIH  guidelines, 
the  S&E  guidelines  apply  to  agricultural 
research  on  plants,  animals,  and 
microorganisms  and  provide  guidance 
for  laboratory  and  field  testing  of 
organisms  derived  using  rDNA 
manipulation  and  other  technologies. 
Adherence  to  the  appropriate  set  of 
guidelines  is  required  for  institutions 
.  receiving  financial  support  from  NIH, 
S&E,  or  NSF.  These  guidelines  specify 
what  type  of  review  procedures  are 
required  for  specific  categories  of 
experiments.  Some  experiments  require 
individual  approval  by  the  respective 
agency  providing  institutional  support. 
For  those  experiments  that  require 
agency  approval,  advisory  committees 
at  NIH,  S&E,  and  NSF,  composed 
primarily  of  nongovernment  scientists, 
may  be  asked  to  provide  expert  review. 
In  addition,  research  on  plants,  animals, 
and  animal  biologies  will  come  under 
APHIS  permit  requirements  if  a 
regulated  article,  plant  pest,  animal 
pathogen  is  involved.  AJn  APHIS  permit 
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!•  reqoired  prior  to  the  shipment 
(novementj  or  release  of  a  regolatad 
article,  or  the  importation  or  shipment  of 
a  plant  pest  or  regulated  «rt4cle  used  4a 
any  research  experiiBeoL 

EPA  h«fl  authority  for  b\\ 
environmental  research  on  microbial 
pesticides  regardless  of  whether 
research  is  federally  funded  or  not.  EPA 
will  regulate  research  under  a  two  level 
review  system  based  upon  its  evaluation 
of  the  potential  risks  posed  by  various 
types  of  microorganisms  with  lesser 
notification  required  for  level  I  reporting 
and  full  review  for  level  II. 

For  the  "other  uses"  category  from 
Chart  H  (research  involving 
nonpesticide  microorganisms  released 
into  the  environment),  jurisdiction  for 
release  may  be  under  S&E,  NSF.  APHIS, 
or  EPA  depending  primarily  upon  the 
source  of  the  funding,  but  ateo  upon  (he 
purpose  of  the  research  and  the 
characteristics  of  the  genetically 
engineered  microorganism.  Thus, 
federally  funded  research  conducted  for 
an  agricultural  u&e  will  require 
adherence  to  S&E  guidelines  and 
approval  of  certain  experiments  by  S&E 
or  NIH  depending  on  which  is  the 
funding  agency.  EPA  will  review 
commercial  research.  APHIS's 
jurisdiction  applies  to  issuing  permits  for 
regulated  articles,  plant  pests,  or  animal 
pathogens.  EPA  will  require  an 
informational  report  for  nonengineered 
microorganisms  released  into  the 
enviroflHient,  with  APHIS  involvement 
for  the  review  of  plant  pests  or  animal 
pathogens. 

There  may  be  situations  where  one 
agency  may  choose  to  defer  to,  or  ask 
advice  &om,  another  agency.  If 
experiments  requiring  NIH.  NSF  or  S&E 
review/ approval  are  submitted  for 
review  to  another  agency,  then  NIH, 
NSF,  or  S&E  may  determine  that  such 
review  serves  the  same  purpose,  and 
based  upon  that  deteimination,  notify 
the  submitter  that  no  NIH.  NSF.  or  S&E 
review  will  take  place,  and  the 
experiment  may  proceed  upon  approval 
from  the  other  agency. 

C.  Interagsncy  Coordinatioa 
Mechanisms 

The  Domestic  Policy  Council  Working 
Group  on  Biotechnology 

The  Domestic  PoUcy  Council  Working 
Group  on  Biotechnology  has  been 
responsible  for  this  coordinated 
framework  for  the  regulation  of 
biotechnology;  it  also  considers  policy 
matters  related  to  agency  jurisdiction, 
conunerciabzation,  and  international 
biotechBology  matters.  The  Working 
Group  nranitors  developments  in 
biotechnoiogy  and  is  ready  to  identify 


irofalems  and  make  appropriate 
recommendatioiis  for  their  solution.  Tlie 
Domestic  Policy  Council  Working  Group 
on  Biotechnology  is  a  continuation  of  a 
similar  group  established  under  \ke 
farmer  Cabinet  Council  on  Natural 
Resources  and  the  Environmeat. 

Although  at  the  present  time  existing 
statutes  seem  adequate  to  deal  with  the 
emerging  processes  and  products  of 
modem  biotechnology,  there  always  can 
be  potential  problems  and  deficiencies 
in  the  regulatory  apparatus  in  a  fast 
moving  field.  The  Working  Group  will 
be  alert  to  the  implications  these 
changes  will  have  on  regulation,  and  in 
a  timely  fashion  will  make  appropriate 
recommendations  for  administrative  or 
legislative  action. 

The  Biotechnology  Science 
Coordinating  Committee  (BSCX:) 

The  BSCC  is  responsible  for 
coordination  and  consistency  of 
scientific  policy  and  scientific  reriews. 
The  BSCC,  established  October  31, 1985 
as  part  of  the  Federal  Coordinating 
Council  for  Science,  Engineering  and 
Technology  (FCCSET),  consists  of  senior 
pohcy  officials  of  agencies  involved  in 
the  oversight  of  biotechnology  research 
and  products.  FCCSET  is  a  statutory 
interagency  coordinating  mechanism 
managed  by  the  Office  of  Science  and 
Technology  Policy,  Executive  Office  of 
the  President,  with  a  mission  to 
ooordinate  federal  science  activities 
among  federal  agencies.  TTie  November 
fi5  Notice  described  the  structure  and 
activities  of  the  BSCC. 

One  of  the  primary  activities  of  the 
BSCC  has  been  the  development  of 
definitions  because  a  common  scientific 
approach  is  essential  to  a  coordinated 
federal  regulatory  framework.  The 
underlying  scientific  issue,  therefore, 
was  defining  those  organisms  subject  to 
certain  types  of  agency  review. 

The  definitions  are  included  in  the 
following  section  of  this  preamble  and 
have  been  incorporated,  with 
modification,  into  the  individual  policy 
notices  of  the  involved  agencies. 
Explanatory  material  is  also  included  in 
the  agency  policy  statements.  As 
mentioned  elsewhere,  the  BSCC  is 
seeking  comments  on  these  definitions. 

Research  to  develop  genetically 
modified  organisms  for  environmental 
and  agricultural  applications  (as  for 
research  on  traditionally  modified 
organisms)  generally  proceeds  in  a  step- 
wise manner  from  highly  contained 
facilities  to  progressively  lesser  degrees 
of  containment  as  the  investigator 
determines  the  safety  and  efficacy  of 
experimental  applies tiorw,  these  are 
conducted  sequentially  under  controlled 
laboratory  conditions,  greenhouse 


testing,  small  field  trials,  and  full  field 
trials.  The  BSCC  recognrres  the  need  for 
further  work  to  define  the  nature  an"d 
extent  of  physical  and  biological 
barriers  that  limit  or  manage 
environmental  release  of  modified 
organisms  during  greenhouse  testing  and 
field  research. 

The  BSCC  is  authorized  to  hold  public 
meetings  in  order  to  discuss  public 
concerns  about  scientific  and  other 
issues.  Accordingly,  the  BSCC  will  hold 
its  first  public  meeting  shortly  after 
publication  of  this  notice  for  discussion 
of  the  scientific  aspects  of  this  notice 
and  the  receipt  of  comments  from  the 
public.  The  public  meeting  will  be  held 
in  July  1986.  Details  regarding  bme  and 
location  will  be  separately  announoed  in 
the  Federal  Register. 

D.  BSCC  Definitions 

Any  proposal  to  regulate  the  research 
and  products  of  genetic  manipulation 
techniques  quickly  confronts  the  issue  of 
what  organisms  should  be  considered 
appropriate  for  certain  types  of  review. 
The  BSCC  formulated  definitions  are 
effective  immediately  but  are  open  to 
comment;  the  text  following  the 
definition  of  "pathogen"  contains  details 
of  the  request  for  comroeats. 

Organisms  meeting  two  different  sets 
of  criteria  are  proposed.  First  are 
organisms  formed  by  deliberate 
combination  of  genetic  material  from 
sources  in  different  genera.  It  was 
recognized,  however,  that  in  certain 
precisely  constructed  "intergeneric 
organisms"  the  genetic  material  is  not 
considered  to  pose  an  increased  risk  to 
human  health  or  the  environment;  thus, 
such  combinations  are  excluded  from 
the  definihon.  A  detailed  explanation  of 
the  scientific  basis  for  these  exclusions 
is  found  in  the  footnote  after  the 
definition  of  pathogen.  The  BSCC 
specifically  requests  comments  on 
whether  also  to  consider  for  exclusion 
those  organisms  that  exchange  DNA  by 
known  physiological  processes,  as 
explained  in  the  text  immediately 
following  the  definition  of  "intergeneric 
organism  (new  organism)." 

The  second  definition  is  "pathogen." 
This  includes  microorganisms  that 
belong  to  a  pathogenic  species  or  that 
contain  genetic  material  from  source 
organisms  that  are  pathogenic.  In 
certain  precisely  constructed  modified 
organisms,  the  genetic  material  from  a 
pathogenic  donor  is  not  considered  to 
pose  an  increased  risk  to  human  health 
or  the  environment;  and,  therefore,  such 
combinations  are  excluded  from  the 
definition. 

The  BSCC  defirations  of  "intergeneric 
organism  (new  organism)"  and 
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"pathogen"  describe  the  combinations 
genetic  material  that  would  cause  a 
modified  organism  to  come  under 
review.  This  does  not  mean  to  suggest 
that  the  behavior  of  a  genetically 
manipulated  organism  exempted  from 
these  definitions  is  wholly  predictable 
(since  any  biological  organism  is  never 
100%  predictable),  but  that  the 
probability  of  any  incremental  hazard 
compared  to  the  unmodified  organism 
host  is  low.  Also,  this  does  not  mean 
that  any  product  manufacture  or 
research  experiment  using  an  organism 
exempted  from  the  definition  should  be 
conducted  without  adherence  to  proper 
manufacturing  standards  or  research 
guidelines. 

Given  the  statutory  differences  in  the 
laws  that  they  administer,  the  agencies 
adopted  the  principles  underlying  the 
definitions  in  ways  consistent  with  their 
legislation.  EPA,  APHIS,  and  S&E  are 
using  the  definitions  to  identify  levels  of 
review  for  microbial  products  within 
their  jurisdiction.  EPA,  APHIS,  FDA, 
S&E,  and  NSF  are  using  the  definitions 
as  factors  to  consider  in  the  review  of 
products  or  experiments. 

The  BSCC  is  attempting  to  define 
what  constitutes  "release  into  the 
environment."  The  BSCC  is  establishing 
a  working  group  on  greenhouse 
containment  and  small  field  trials  in 
order  to  develop  scientific 
recommendations.  The  concept  of 
"containment"  has  traditionally  been 
used  to  describe  physical  conditions 
which  severely  limit  release  (for 
example,  a  contained  laboratory 
fermentation  facility).  Containment  can 
also  be  "biologic"  because  the  ability  of 
an  organism  to  reproduce,  exchange 
genetic  information,  or  become 
established  can  be  effectively  limited 
biologically.  Thus,  the  BSCC's 
exploration  of  the  conditions  that 
constitute  release  into  the  environment 
will  consider  circumstances  of  both 
physical  and  biological  containment  for 
particular  organisms  and  the 
circumstances  of  their  release.  While  the 
concept  of  physical  containment  may 
imply  the  high  containment  conditions 
found  in  certain  laboratories  and 
greenhouses,  in  agricultural  practice 
many  simpler  effective  barriers  are 
rountinely  used;  these  include 
microplots  for  soil  bacteria  and  fungi, 
paddocks  for  noninfective  animals,  and 
removing  or  covering  the  reproductive 
parts  of  plants  and  animals. 

Release  into  the  environment,  for  the 
time  being,  will  have  somewhat  varying 
definitions  for  the  regulatory  and 
research  review  of  the  different 
agencies.  There  may  be  minor 
differences  between  agricultural  and 


nonagricultural  approaches  and 
betweeen  macro-and  microorganisms. 

Intergeneric  Organism  (New  Organism) 

Those  organisms  deliberately  formed  to 
contain  an  intergeneric  combination  of 
genetic  material:  excluded  are  organisms  that 
have  resulted  from  the  addition  of 
intergeneric  materials  that  is  well- 
characterized  and  contains  only  non-coding 
regulatory  regions  such  as  operators, 
prpmoters,  origins  of  replication,  terminators 
and  ribosome  binding  regions. 

"Well-characterized  and  contains  only 
non-coding  regulatory  regions"  means  that 
the  producer  of  the  microorganism  can 
document  the  following: 

a.  The  exact  nucleotide  base  sequence  of 
the  regulatory  region  and  any  inserted 
flanking  nucleotides; 

b.  The  regulatory  region  and  any  inserted 
flanking  nucleotides  do  not  code 
independently  for  a  protein,  peptide  of 
functional  RNA  molecules; 

c.  The  regulatory  region  solely  controls  the 
activity  of  other  sequences  that  code  for 
protein  or  peptide  molecules  or  act  as 
recognition  sites  for  the  initiation  of  nucleic 
acid  or  protein  synthesis. 

Pathogen 

A  pathogen  is  a  virus  or  microorganism 
(including  its  viruses  and  plasmids,  if  any] 
that  has  the  ability  to  cause  disease  in  other 
living  organisms  (i.e.,  humans,  animals, 
plants,  microorganisms). 

A  microorganism  (including  viruses]  will  be 
subject  to  regulatory  policies  regarding 
pathogens  if: 

a.  The  microorganism  belongs  to  a 
pathogenic  species,  according  to  sources 
identified  by  the  agency,  or  from  information 
known  to  the  producer  that  the  organism  is  a 
pathogen:  excepted  are  organisms  belonging 
to  a  strain  used  for  laboratory  research  or 
commercial  purposes  and  generally 
recognized  as  non-pathogenic  according  to 
sources  identified  by  a  federal  agency,  or 
information  known  to  the  producer  and  the 
appropriate  federal  agency  (an  example  of  a 
nonpathogenic  strain  of  a  species  which 
contains  pathogenic  strains  is  Escherichia 
coli  K-12;  examples  of  nonpathogenic  species 
are  Bacillus  subtilis.  Lactobacillus 
acidohilus,  and  Saccharomyces  species):  or 

b.  The  microorganism  has  been  derived 
form  a  pathogen  or  has  been  deliberately 
engineered  such  that  it  contains  genetic 
material  from  a  pathogenic  organism  as 
dePmed  in  item  a.  above.  Excepted  are 
genetically  engineered  organisms  developed 
by  transferring  a  well-characterized,  non- 
coding^  regulatory  region  from  a  pathogenic 
donor  to  a  non-pathogenic  recipient. 

"Well-characterized,  non-coding  regulatory 
region"  means  that  the  producer  of  the 
microorganism  can  document  the  following: 

a.  The  exact  nucleotide  base  sequence  of 
the  regulatory  region  and  any  inserted 
flanking  nucleotides: 

b.  The  regulatory  region  and  any  inserted 
flanking  nucleotides  do  not  code 
independently  for  a  protein,  peptide,  or 
functional  RNA  molecules:  and, 

c.  The  regulatory  region  solely  controls  the 


activity  of  other  sequences  that  code  for 
protein  or  peptide  moldecules  or  act  as 
recognition  sites  for  the  initiation  of  nucleic 
acid  or  protein  systhesis. 

This  defmition  excludes  organisms  such  as 
competitors  or  colonizers  of  the  same 
substrates,  commensal  or  mutualistic 
microorganisms,  or  opportunistic  pathogens. 

The  footnote  contains  the  scientific 
basis  for  exempting  non-coding 
regulatory  regions  from  the  definitions 
of  intergeneric  organisms  and 
pathogen.* 


*  The  BSCC  has  based  the  exemption  of 
intergeneric  transfers  of  regulatory  regions  on  their 
lack  of  coding  capacity  for  the  production  of 
proteins,  peptides  or  functional  RNA  molecules.  It 
has  been  recommended  by  other  members  of  the 
scientific  community  that  there  should  be  additional 
exemptions  such  as  ribosomal  proteins,  ribosomal 
RNAs  and  transfer  RNAs.  The  BSCC  has  chosen  to 
examine  these  suggestions  in  more  detail  during  the 
next  few  months.  At  the  present  the  BSCC  has 
excluded: 

1.  Origins  of  replications; 

2.  Ribosome  binding  sites: 

3.  Promoters; 

4.  Operators;  and, 

5.  Terminators. 

The  basis  for  these  exemptions  is  as  follows.  Each 
of  these  regulatory  elements  has  no  coding  capacity 
for  the  production  of  any  gene  product  and  therefore 
does  not  promote  the  production  of  any  new 
material.  What  these  elements  are  responsible  for  is 
the  initiation  and  modulation  of  nucleic  acid 
synthesis  at  the  specific  region  where  they  appear 
in  the  chromosome. 

Bacterial  genes  are  precisely  regulated  and  this 
regulation  is  based  on  a  series  of  regulatory 
elements.  The  principal  regulatory  unit  is  the 
operon.  Operons  are  controlled  primarily,  but  not 
exclusively,  through  the  regulation  of  the  rate  of 
initiation  of  messenger  RNA  synthesis.  This 
regulation  is  based  on  the  interaction  of  two  short 
nucleotide  sequences  in  the  DNA.  the  promoter. 
which  is  the  site  of  RNA  polymerase  binding  and 
the  operator,  which  follows  closely  and  acts  as  an 
off-on  switch  for  the  movement  of  the  polymerase 
into  the  structural  gene  which  follows.  The  function 
of  the  operator  is  to  bind  a  cellular  repressor  protein 
which  is  synthesized  in  response  to  changing 
nutritional  stimuli.  Terminator  regions  are  short 
nucleotide  sequences  which  signal  the  termination 
of  mRNA  synthesis  by  the  polymerase.  They  act  as 
a  signal  for  the  dissociation  of  the  polymerase  from 
the  DNA. 

Replication  of  DNA  in  every  biological  system 
that  has  l>een  examined  is  initiated  at  a  specific  site 
or  group  of  sites  in  the  chromosome.  Those  sites 
have  broad  specificity  and  a  DNA  molecule  without 
the  appropriate  site  will  not  be  replicated.  The  sites 
which  are  critical  to  the  initiation  of  replication  are 
known  as  origins  of  replication.  These  regions  are 
short  nucleotide  sequences  which  serve  as  initiation 
sites  for  specific  enzyme  action  during  the  DNA 
replication  process.  For  example,  in  order  for 
mammalian  DNA  to  replicate  in  bacteria,  it  must  be 
associated  with  a  bacterial  origin  of  replication  and 
vice  versa. 

Ribosome  binding  sites  are  short  nucleotide 
segments  at  the  l>eginning  of  messenger  RNA 
molecules  which  signal  the  attachment  of  ril>osomes 
for  the  initiation  of  protein  synthesis.  Functioning  in 
this  role  they  are  not  trarulated  into  the  protein  or 
peptide  being  processed. 
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The  BSCC  is  requesting  comments  on 
these  definitions  dnring  the  period  of 
sixty  days  following  the  date  of  this 
notice  and  specirically  seeks  comments 
addressing  t^e  following: 

1.  The  suitability  and  applicability  of 
these  deFinitions  to  applications 
involving  release  into  the  environment, 
contained  industrial  large-scale 
applicatitHis,  foods/food  additives, 
drugs,  medical  devices,  and  other 
possible  products. 

2.  Whether  combinations  of  genetic 
material  from  organisms  thai  exchange 
DNA  by  known  physiological  processes 
should  be  excluded  from  the  definition 
of  intergcneric  organisms:  i.e.,  should 
organisms  be  excluded  which  contain 
Lntergeneric  combinations  of  certain 
specified  rDNA  molecules  that  consist 
entirely  of  DNA  segments  from  different 
genera  thai  exchange  DNA  by  known 
physiological  processes?  As  certain 
rDNA  organisms  are  exempted  under 
section  III-D-4  of  the  NIH  guidelines, 
the  question  was  raised  whether  these 
organisms  when  used  in  the 
environment  should  be  similarly 
exempted  from  federal  product  review. 
This  exeagttion  would  not,  however, 
exclude  from  review  such  "natural 
exchangers"  that  are  also  pathogens  or 
plant  pests.  In  the  event  that  the 
exclusion  of  such  different  species  thai 
exchange  DNA  by  known  physiological 
processes  is  accepted  as  appropriate,  a 
list  of  such  species  combioatioos  that 
has  been  raainlaiaed  and  updated  by  tiw 
Office  of  ReoombinaiM  DMA  Activities 
of  the  National  ln8tit«te«  of  Health  will 
be  updated,  in  light  of  environmental 
use. 

3.  What  are  the  laosi  appropriate 
definitioas  of  "rele&se  into  the 
environment"  for  macro-  and 
microor§anisnw. 

E.  International  Aspects 

The  United  States  seeks  to  promote 
international  scieatiCc  cooperation  and 
understanding  of  scientiik: 
considerations  in  biotechnology  on  a 
range  of  technical  matters.  Tltcwe 
activities  add  to  scientific  knowledge 
and  ultimately  contribute  to  protection 
of  health  and  the  environment 

The  United  Slates  also  seeks  to 
reduce  barriers  to  interoatioaal  trade. 
U.S.  agencies  apply  the  same  regulation 
and  approval  procedures  on  domestic 
and  foreign  bio  technological  products. 
We  are  seeking  recognition  among 
nations  of  the  need  to  harmonize,  to  the 
maxioHun  extent  possible,  national 
regulatory  oversight  activities 
concerning  biotechnoJogy.  Barriers  to 
trade  in  biotechnological  products 
should  be  avoided  as  nations  join 


together  in  vrorking  toward  this  nratual 
goal. 

The  U.S.  agencies  that  have  published 
separate  policy  stateflaents  as  part  of 
this  notice  are  committed  to  the  policy 
described  in  this  section  on 
international  harmonization  and  have 
incorporated  by  reference  the  language 
in  this  International  Aspects  section  as 
part  of  their  respective  ^ency  policy 
statements. 

Organization  for  Economic  Cooperation 
and  Development  (OECD) 

The  approach  of  the  comprehensive 
framework  contained  in  this  aodce 
takes  into  account,  inter  alia,  the  broad 
goals  described  by  an  Ad  Hoc  Group  of 
Government  Experts  convened  by 
OECD  in  their  recent  report  entitled, 
"Recombinant  DNA  Safety 
Considerations,  Safety  Considerations 
for  Industrial,  Agricaltural  and 
Environmental  Applications  of 
Organisms  Derived  by  Recombinant 
DNA  Techniques.  "The  United  States  is 
pleased  to  have  had  the  opportunity  for 
its  experts  to  work  with  those  of  other 
governments  in  the  preparation  of  this 
report  The  report  includes  the  following 
concepts: 

Summary  of  Major  Paints 

Recombinant  DNA  techniques  have  opened 
up  new  and  proiBising  possibilities  ia  a  wide 
range  of  applications  and  can  be  expected  to 
bring  considerable  tjeoents  to  mankind.  They 
contnbute  in  several  ways  »o  the 
iatprovement  of  ItuiiiaB  tiealth  and  the  extent 
of  this  contnbution  n  expected  to  increase 
significantly  in  ^e  aear  fotnre. 

The  vast  majority  oT  industrial  rDNA  large- 
scale  applicatiom  will  use  organisms  of 
intrinsically  low  risk  which  warrant  only 
minimal  containment  Good  Industrial  Large- 
Scale  Practice  (GILSP). 

When  it  is  necessary  to  use  rONA 
organisms  of  higher  risk,  additioaal  criteria 
for  risk  aaaeaaamat  cam  be  identified  and 
furthermore,  the  tecfcaxstogy  of  physical 
coatainineal  i«  well  known  to  industry  and 
has  sucoRssfuily  been  ased  to  contain 
pathogenic  argaaisms  for  years.  Tt>erefore, 
rDNA  Bicroorganisnu  of  hif^er  mlcB  can 
also  be  handled  safely  under  appropriate 
physical  and/or  b«ok>gicai  coiftaiflinent. 

Asseavment  of  poitential  risks  of  organisms 
for  en\iLi)iiineiital  or  agriinihura)  applications 
is  less  deve<oped  than  the  aasessmeiit  of 
potential  risks  for  industrial  applications. 
However,  the  mean«  for  assessing  rDNA 
organisms  can  t>e  approached  by  analogy 
with  the  existing  data  base  gained  from  the 
extensive  use  of  traditionany  modified 
organisms  in  agricahore  and  the  environment 
generally.  With  step-by-step  assessment 
during  the  research  and  development 
process,  the  potential  risk  to  the  eavunnment 
of  the  applications  of  rDNA  oi;ganisns  sbouid 
be  minimized. 


/.  General  Recommendations 

1.  Harmonization  of  approaches  to  rONA 
technology  can  be  facilitated  by  exchanging: 
Principles  or  guidelines  for  national 
regulations:  developments  in  risk  analysis; 
and  practical  experience  in  risk  management. 
Therefore,  information  should  be  shared  as 
freely  as  possible. 

2.  There  n  no  scientific  basis  for  specific 
legislation  for  the  implementation  of  rDNA 
technology  and  applications.  Meml>er 
countries  should  examine  tlteir  enisting 
oversight  and  review  mechanisms  to  ensure 
that  adequate  review  and  control  may  be 
applied  while  avoiding  any  undue  burdens 
that  may  hamper  technological  developments 
in  this  field. 

3.  Any  apfMtjach  to  implementing 
guidelines  should  not  impede  futme 
developments  in  rDNA  technotofy. 
International  hamonization  should  recognise 
this  need. 

4.  To  facilitate  data  exchange  and  minimise 
trade  barriers  btetween  countries,  further 
developments  such  as  testing  methods, 
equipment  design,  and  knowledge  of 
microbial  taxonomy  should  be  considered  l>y 
both  national  and  international  levels.  Due 
account  shoukl  be  taken  of  ongoing  work  on 
standards  within  international  organizations 
such  as:  World  Health  Organization; 
CommissioB  of  the  European  CoBimuBities; 
international  Standards  Organization;  Food 
and  Agricultural  Organization;  and.  Microbial 
Strains  Data  Network. 

5.  Special  efforts  should  be  made  to 
improve  public  understanding  of  varioos 
aspects  of  rDNA  technology. 

6.  For  rDNA  applicationB  in  indnsliy. 
agriculture  and  the  environment  it  wfll  be 
important  for  OECD  Member  countries  to 
watch  the  development  of  these  techniques. 
For  certain  industrial  applications  aad  ioi 
environmental  and  agricultural  applications 
of  rDNA  organisms,  some  countries  may  wish 
to  have  a  notification  scheme. 

7.  Recognizing  the  need  for  innovation,  it  is 
important  to  consider  appropriate  means  to 
protect  intellectual  property  and 
confidentiality  interests  while  assuring 
safety. 

//.  Recommendations  Specific  for  ladustry 

1.  The  large-scale  industrial  appUcation  of 
rDNA  technology  should  wherever  possible 
utihze  microorganisms  that  are  intrinsically 
of  low  risk.  Such  microorganisms  tan  be 
handled  under  conditions  of  Good  fndostrial 
Large-scale  Practice  (GIl^P). 

2.  If.  foQowing  assessment  using  the  criteria 
outlined  in  the  document,  a  rDNA 
microorganism  cannot  be  handled  merely  by 
GILSP.  measures  of  containnient 
corresponding  to  the  risk  assessment  should 
be  used  in  addition  to  CiLSP. 

3.  Further  research  to  improve  techniques 
for  monitoring  and  controlling  non-intentional 
release  of  rDNA  organisms  should  l>e 
encouraged  in  large-scale  industrial 
apphcations  requiring  physical  containiBent. 

///.  Recommendatiom  Specific  for 
En  vironmemtai  and  AgricmitmttJ  AppHcatiosm 
1.  Considerable  data  on  the  environmental 
and  humao  health  effects  of  Uvioe  organisroa 


Federal  Register  /  Vol.  51.  No.  123  /  Thursday.  June  26.  1986  /  Notices 


23309 


exist  and  should  be  used  to  guide  risk 
assessments. 

2.  It  is  important  to  evaluate  rDNA 
modified  organisms  for  potential  risk,  prior  to 
applications  in  agricultural  and  the 
environment.  However,  the  development  of 
general  international  guidelines  governing 
such  applications  is  premature  at  this  time. 
An  independent  review  of  potential  risks 
should  l>e  conducted  on  a  case-by-case  basis 
prior  to  application.  Case-by-case  means  an 
individual  review  of  a  proposal  against 
assessment  criteria  which  are  relevant  to  the 
particular  proposal;  this  is  not  intended  to 
imply  that  every  case  will  require  review  by 
a  national  or  other  authority  since  various 
classes  of  proposals  may  be  excluded. 

3.  Development  of  organisms  for 
agricultural  or  environmental  applications 
should  be  conducted  in  a  stepwise  fashion, 
moving,  where  appropriate,  from  the 
laboratory  to  the  growth  chamber  and 
greenhouse,  to  limited  field  testing  and 
finally,  to  large-scale  field  testing. 

4.  Further  research  to  improve  the 
prediction,  evaluation,  and  monitoring  of  the 
outcome  of  applications  of  rDNA  organisms 
should  b6  encouraged. 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

{Docket  No.  84N-0431] 

Statement  of  Policy  for  Regulating 
Biotechnology  Products 

agency:  Food  and  Drug  Administration. 

action:  Final  policy  statement  for 
regulating  biotechnology  products. 

summary:  hi  the  Federal  Register  of 
December  31. 1984  (43  FR  50878),  the 
Food  and  Drug  Administration  (FDA) 
published  a  policy  statement  for 
regulating  biotechnology  products.  The 
policy  statement  was  part  of  a  larger 
document  that  included  an  index  of  U.S. 
laws  related  to  biotechnology,  a 
description  of  the  policies  of  the  major 
regulatory  agencies  that  are  involved  in 
reviewing  the  products  of  biotechnology, 
a  description  of  a  proposed  scientific 
advisory  mechanism  for  assessment  of 
biotechnology  issues,  and  an 
explanation  of  how  the  activities  of  the 
Federal  agencies  involving 
biotechnology  will  be  coordinated.  Of 
the  comments  FDA  received  on  the 
policy  statement  most  favored  the 
policy  statement;  some  requested  further 
clarification  and  guidance.  The  current 
action  constitutes  FDA's  final  policy 
statement  which  has  been  revised  in 
response  to  the  comments. 

ADDRESS:  Written  comments  should  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Room  4-62.  5600  Fishers 
Une.  Rockville,  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Mary  Ann  Danello  (HF-5),  Food  and 
Drug  Administration.  Room  14-90.  5600 
Fishers  Lane.  Rockville.  MD  20857.  301- 
443-^650. 

SUPPLEMENTARY  INFORMATION:  FDA's 
policy  statement  of  December  31. 1984 
stated  the  FDA  regulation  must  be 
based  on  the  rational  and  scientific 
evaluation  of  products,  and  not  on  a 
priori  assumptions  about  certain 
processes.  Accordingly,  FDA's 
administrative  review  of  products, 
including  those  that  employ  specialized 
biotechnological  techniques,  is 
conducted  in  the  light  of  the  intended 
use  of  a  product  on  a  case-by-case 
basis.  FDA  believes  the  agency  need  not 
establish  new  administrative  procedures 
to  deal  with  generic  concerns  about 
biotechnology. 

These  views  were  supported  by  the 
majority  of  comments  received  in 
response  to  FDA's  notice.  Thirty-four 
comments  were  received,  with  12  from 
manufacturers  of  regulated  products.  16 
from  associations  and  universities,  and 
6  from  individuals,  A  summary  of  the 
comments  and  the  agency's  response  to 
them  follow: 

1.  Many  commenters  urged  the  agency 
to  publish  additional  "Points  to 
Consider"  documents  to  provide  further 
guidance  for  biotechnology  product 
applicants.  These  commenters 
specifically  requested  guidance  in  the 
area  of  animal  drugs  (especially  protein 
drugs)  and  human  foods  and  food 
additives. 

FDA  agrees  that  "Points  to  Consider" 
documents  provide  useful  guidance, 
especially  in  areas  involving  new 
biotechnology,  and  will  consider 
developing  these  documents  where 
appropriate. 

2.  Related  comments  raised  questions 
on  FDA's  general  requirements  for 
approving  biotechnology  products  that 
are  animal  drugs,  human  foods,  or  food 
additives. 

In  response  to  these  comments,  FDA 
has  amended  the  animal  drug  section 
("General  Requirements  for  Animal 
Food  Additives  and  Drugs")  to  be  more 
informative  and  has  added  a  new 
section  concerning  its  policies  on  human 
foods  and  food  additives  (see  "General 
Requirements  for  Human  Foods  and 
Food  Additives"). 

3.  Many  comments  questioned  the 
need  for  new  or  supplemental  marketing 
applications  for  biotechnology  products 
that  are  identical  to  products  derived 
from  conventional  technology. 

The  agency  has  re-examined  this  issue 
and  continues  to  believe  that,  as  a 
general  principle,  new  marketing 
applications  will  be  required  for  most 


products  manufactured  using  new 
biotechnology.  For  example,  use  of 
recombinant  DNA  (rDNA)  technology 
has  the  potential  to  lead  to  new 
structural  features  in  the  product,  result 
in  product  micro-heterogeneity,  or 
introduce  new  contaminants  (e.g., 
associated  with  new  cell  substrates), 
each  of  which  may  affect  the  safety, 
efficacy  and  stability  of  the  product. 
Because  of  potential  differences  in  the 
products  resulting  from  use  of 
recombinant  DNA  technology,  the 
resulting  products  may  be  "new" 
products  requiring  separate  approval 
under  the  applicable  statutory 
provisions.  However,  each  case  will  be 
examined  separately  to  determine  the 
appropriate  information  to  be  submitted. 
In  some  instances  complete  new 
applications  may  not  be  required.  For 
example,  the  sponsor  of  a 
conventionally  produced  animal  drug 
product  who  manufactures  an  identical 
or  virtually  identical  product  using 
biotechnology  may  be  required  to 
submit  only  a  supplemental  application. 
However,  if  the  animal  drug  product 
manufactured  using  biotechnology 
differs  significantly  from  the  product 
manufactured  by  conventional 
processes,  a  complete  original 
application  would  be  required.  The 
agency  believes  that  each  product  must 
undergo  adequate  and  appropriate 
testing  and  review  to  ensure  that  it  is 
safe  and  effective  regardless  of  the 
technology  employed.  Sponsors  are 
urged  to  communicate  with  FDA  to 
establish  the  scope  of  infprmation 
required  for  products  of  biotechnology. 

4.  Many  comments  questioned  the 
need  for  the  proposed  review 
mechanism  by  a  Biotechnology  Science 
Board  (BSB).  These  comments  stated 
that  the  additional  layer  of  review 
would  cause  delays  in  the  product 
approval  process. 

A  notice  published  in  the  Federal 
Register  of  November  14. 1985  (50  FR 
47174)  discussed  the  establishment  of 
the  Biotechnology  Scienoe  Coordinating 
Committee  (BSCC)  within  the  Federal 
Coordinating  Council  for  Science. 
Engineering  and  Technology.  That 
notice  addressed  various  criticisms  of 
the  BSB.  FDA  believes  that  the  new 
BSCC  will  facilitate  sharing  of 
biotechnology  information  among 
agencies  and  will  not  delay  agency 
reviews  of  product  applications. 

In  view  of  the  foregoing,  FDA's  final 
policy  statement  for  regulating 
biotechnology  products  reads  as 
follows: 
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A  small  but  important  and  expanding 
fraction  of  the  products  the  Food  and 
Drug  Administration  (FDA)  regulates 
represents  the  fruits  of  new 
technological  achievements.  These 
achievements  are  in  areas  as  diverse  a« 
polymer  chemistry,  molecular  biology, 
and  micro-miniaturization.  It  is  also 
noteworthy  that  technological 
advancement  in  a  given  area  may  give 
rise  to  very  diverse  product  classes, 
some  or  aU  of  which  may  be  under 
FDA's  regulatory  jurisdiction.  For 
example,  new  developments  in 
recombinant  DNA  research  can  yield 
products  as  diverse  as  food  additives, 
drugs,  biologies,  and  medical  devices. 

Although  there  are  no  statutory 
provisions  or  regulations  that  address 
biotechnology  specifically,  the  laws  and 
regulations  under  which  the  agency 
approves  products  place  the  burden  of 
proof  of  safety  as  well  as  effectiveness 
of  prodxicts  on  the  manufacturer.  The 
agency  possesses  extensive  experience 
with  these  regulatory  mechanisms  and 
applies  them  to  the  products  of 
biolechnological  processes.  In  this 
notice,  FDA  proposes  no  new 
procedures  or  requirements  for 
regulated  industry  or  individuals. 
Rather,  the  administrative  review  of 
products  using  biotechnology  is  based 
on  the  intended  use  of  each  product  on  a 
case-by-case  basis. 

The  marketing  of  new  drugs  and 
biologies  *  for  human  use,  and  new 
animal  drugs,  requires  prior  approval  of 
an  appropriate  new  drug  application 
(NDA),  biological  product  license,  or 
new  animal  drug  application  (NADA). 
For  new  medical  devices,  including 
diagnostic  devices  for  human  use,  either 
a  premarket  approval  application  [PMA) 
or  reclassification  petition  is  required.  If 
the  device  is  determined  to  be 
substantially  equivalent  to  an  already 
marketed  device,  a  premarket 
notification  under  section  510(k)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  is  required.  For  food  products, 
section  409  of  the  act  requires 
preclearance  of  food  additives  Indudiag 
those  prepared  using  biotechnology. 
Section  706  of  the  act  requh-es 
preclearance  of  color  additives.  The 
implementing  regulations  for  food  and 
color  additive  petitions  and  for  affirming 


'  FDA  endorise*  the  BSCC  dcrinition*  of 
"inlergeneric"  (new)  organism  or  "pathogen"  found 
in  the  preamble,  believing  that  they  detcribe  the 
microorgaaucn  appro^arte  Car  Kvimu  when 
enviroamenlal  or  agricDltural  applications  of  the 
■ncroorganmnm  are  oootemplaled  (and  »ee  pp.  22- 
25).  As  discussed  bdow  in  this  notice,  "new"  iragt. 
biologies.  im'<''''»'  device*,  and  food  additives  an 
defined  in  the  statutes  establishmg  FDA's 
jurisdiction  over  such  products. 


generally  recognized  as  safe  (GRAS) 
food  substances  are  sufficiently 
comprehensive  to  apply  to  those 
involving  new  biotechnology. 

Genetic  manipulations  of  plants  or 
animals  may  enter  FDA's  jurisdiction  in 
other  ways;  for  example,  the 
introduction  into  a  plant  of  a  gene 
coding  for  a  pesticide  or  growth  factor 
may  constitute  adulteration  of  foodstuff 
derived  from  the  plant  or  the  use  of  a 
new  microorganism  found  in  a  food  such 
as  yogurt  could  be  considered  a  food 
additive.  Such  situations  will  be 
evaluated  case-by-case  and  in 
cooperation  widj  flie  VS.  Department  of 
Agriculture  (USDA),  where  appropriate. 

The  Regolatory  Process 

Congress  has  provided  FDA  authority 
under  the  act  and  the  Public  Health 
Service  (PHS)  Act  to  regulate  products 
regardless  of  how  they  are 
manufactured.  Each  request  for  product 
approval  will  be  considered  using  the 
appropriate  statutory  and  regolatory 
criteria.  The  following  sections 
summarize  general  requirements  for 
various  kinds  of  products  and  address 
specific  comments  concerning  particular 
product  categories.  Individual 
regulations  should  be  consulted  for 
additional  details. 

General  Requirements  for  New  Drugs 
and  Biologies  for  Human  Use 

A  new  drug  is,  in  general  terms,  a  drug 
not  generally  recognized  by  qualified 
scientific  experts  as  safe  and  effective 
for  the  proposed  use.  New  drugs  may 
not  be  marketed  unless  they  have  been 
approved  as  safe  and  effective  ior  their 
intended  uses.  Clinical  investigations  on 
human  subjects  by  qualified  experts  are 
a  prerequisite  for  the  determination  of 
ssrfety  and  effectiveness.  Spcmsors  of 
investigations  of  new  drags  or  new  uses 
of  approved  drags  file  a  Notice  of 
Oaimed  Investigational  Exemption  for  a 
New  Drug  (IND)  to  conduct  clinical 
investigations  on  human  subjects.  The 
IND  must  contain  information  to 
demonstrate  the  safety  of  proceeding  to 
test  the  drug  in  human  subjects, 
including,  fw  example,  drug 
composition,  manufacturing  and 
controls  data,  results  of  animal  testing, 
training  and  experience  of  investigators, 
and  a  plan  for  clinical  investigation.  In 
addition,  asstu-ance  of  informed  consent 
and  protection  of  the  rights  and  safety  of 
human  subjects  is  required.  FDA 
evaluates  IND  sutimissions  and  reviews 
ongoing  clinical  investigations. 
Significant  changes  in  tbe  conditions  of 
the  study,  indoding  changes  in  study 
design,  drug  mannfactnre  or  farmnlation, 
or  proposals  for  additional  studies,  mvst 


be  submitted  to  FDA  as  amendments  to 
the  IND. 

FDA  approval  of  an  NDA  or  aji 
abbreviated  New  Drug  Application 
(ANDA)  is  required  before  the  new  drag 
can  be  marketed.  The  NDA  must 
contain,  among  other  information,  the 
following: 

•  A  list  of  components  of  the  drug  and 
a  statement  of  the  composition  of  the 
drug  product; 

•  A  destniption  of  the  manufacturing 
and  packaging  procedures  and  controls 
for  the  drug  product; 

•  A  description  of  the  nonclinical 
studies  concerning  the  drug's 
pharmacological  actions  and 
toxicological  effects; 

•  A  description  and  analysis  of  each 
clinical  study;  and 

•  A  description  and  analysis  of  any 
other  data  or  information  relevant  to  an 
evaluation  of  the  safety  and 
effectiveness  of  the  drug  product, 
including  commercial  marketing 
experience. 

NDA  holders  who  intend  to  market  an 
approved  drug  under  conditions  other 
than  those  approved  in  the  NDA  must 
submit  a  supplemental  NDA  containing 
clinical  evidence  of  the  drug's  safety 
and  effectiveness  for  the  added 
indications.  Extensive  changes  such  as  a 
change  in  formula,  manufacturing 
process,  or  method  of  testing  differing 
from  the  conditions  of  approval  outlined 
in  the  NDA  may  also  require  additional 
clinical  testing. 

Biological  products  must  also  be 
approved  by  FDA  prior  to  marketing,  as 
required  by  section  351  of  the  PHS  Act 
A  biological  product  is  "any  vhrus, 
therapeutic  sennn,  toxin,  antitoxia 
vaccine,  blood,  blood  component  or 
derivative,  allergenic  product,  or 
analogous  product  *  *  *  applicable  to 
the  prevention,  treatment  or  cure  of 
diseases  or  injuries  of  man  *  *  *." 
Unapproved  biological  products  are 
regulated  tmder  the  same  regulations  as 
new  drags  during  the  IND  phase.  Prior  to 
marketing,  separate  licenses  are  issued 
for  the  manufactxuing  establishment  and 
the  biological  product.  The 
manufacturing  establishment  and  the 
biological  product  must  meet  standards 
(including  any  FDA  standards  specific 
for  the  product)  designed  to  ensure  Ae 
safety,  purity,  potency,  and  efficacy  of 
the  product.  To  obtain  a  license,  the 
facility  must  also  pass  a  prehcensing 
inspection.  Licensed  products  are 
subject  to  spetrific  requirements  for  lot 
release  of  FDA. 

Manufacturere  of  new  drugs  and 
biologies  must  operate  in  confomiaiice 
with  current  good  maniifarturiBg 
practice  (CGMP)  regulations.  These 
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regulations  require  adequately  equipped 
manufacturing  facilities,  adequately 
trained  personnel  stringent  control  over 
the  manufacturing  process,  and 
appropriate  finished  product 
examination.  CGMPs  are  designed  to 
protect  the  integrity  and  purity  of  the 
product. 

Hie  sponsor's  process  techniques  are 
also  considered  in  FDA's  reviews  and 
communications  for  the  development  of 
appropriate  ir  formation  on  which  the 
submission  of  an  NDA.  ANDA,  or 
biological  product  license  application 
would  be  based.  For  example,  the  use  of 
recombinant  DNA  technology  to 
manufacture  new  drugs  or  biological 
products  may  result  in  products  that 
differ  from  similar  products 
manufactured  with  conventional 
methods.  Determination  of  the  extent  of 
testing  required  will  depend  upon  the 
nature  of  the  particular  product,  fai  some 
instances  the  moletnilar  structure  of  the 
product  may  differ  from  the  structure  of 
the  active  molecule  in  nature.  For 
example,  the  first  human  growth 
hormone  manufactured  using 
recombinant  microorganisms  has  an 
extra  amino  acid,  an  amino-terminal 
methionine;  hence,  it  is  an  analogue  of 
the  native  hormone.  Such  differences 
could  affect  the  drugs's  activity  or 
immunogenicity  and.  consequently, 
could  affect  the  extent  of  testing 
required. 

Another  consideration  in  the  review 
of  new  drugs  or  biological  products 
producted  by  recombinant  techniques  is 
whether  the  manufacturing  process 
includes  adequate  quality  controls.  For 
example,  the  occurrence  of  mutations  in 
the  coding  sequence  of  the  cloned  gene 
during  fementation  could  give  rise  to  a 
subpopulation  of  molecules  widi  an 
anomalous  primary  stractore  and 
altered  activity.  This  is  a  potential 
problem  inherent  in  the  production  of 
polypeptides  in  any  fermentation 
process.  As  with  conventionally 
produced  products,  assurance  of 
adequate  processing  techniques  and 
controls  is  important  in  the- 
manufacturing  of  any  biotechnology- 
produced  new  drug  or  biological 
product.  Review  of  the  prodaction  of 
human  viral  vaccines  routinely  iirvolves 
a  number  of  consideratioBS  including  the 
purity  of  the  media  and  the  seron  used 
to  grow  the  cell  substrate,  the  nature  of 
the  cell  si^trate.  and  the 
characterization  of  the  virus.  In  the  case 
of  live  viral  vaccine,  the  final  product  is 
biologically  active  and  is  intended  to 
replicate  in  the  recipient.  Therefore,  the 
composition,  concentration,  subtjrpe. 
immtmogenicity.  reactivity,  and 
nonpathogenicity  of  the  vaccine 


preparation  are  all  considerations  in  the 
final  review,  whatever  the  techniques 
employed  in  "engineering"  the  virus. 
However,  special  considerations  may 
arise  based  upon  the  specific  technology 
employed.  For  example,  a  hepatitis  B 
vaccine  produced  in  yeast  (via 
recombinant  DNA  techniques)  would  be 
monitored  for  yeast  cell  contaminants. 
while  distinctly  different  contaminairts 
would  be  of  concern  in  a  similar  vaccine 
produced  from  the  plasma  of  infected 
patients. 

Nucleic  acids  or  viruses  used  for 
human  gene  therapy  will  be  subject  to 
the  same  requirements  as  other 
biological  drugs.  It  is  possible  that 
scientific  reviews  of  these  products  will 
also  be  performed  by  the  National 
Institutes  of  Health. 

To  provide  guidance  to  current  or 
prospective  manufacturers  of  drugs  and 
biological  products,  the  FDA  has 
developed  a  series  of  documents 
describing  points  that  manufacturers 
might  wish  to  umsider  in  the  production 
and  testing  of  products.  The  "Points  to 
Consider"  documents  generated  to  date 
include  several  topics:  interferon, 
monoclonal  antibodies,  products  of 
recombinant  DNA  technology,  and  the 
use  of  new  cell  substrates.  These 
"Points  to  Consider"  documents  are 
available  firom  the  agency  upon  request 
from  the  Office  of  Biological 
Investigational  New  Drugs  (301-443- 
4864).  FDA  plans  to  develop  additional 
"Points  to  Consider"  in  areas  fA 
scientific  interest  to  manufacturers  of 
new  drugs  and  biologies. 

General  Requirements  for  Animal  Food 
Additives  and  Drags 

Animal  food  additives  and  drugs  are 
subject  to  similar  mandatory 
requirements  of  the  act  as  the  like 
products  for  use  in  htunans.  Animal 
biologies,  however,  are  licensed  by  the 
U.S.  Department  of  Agriculture  (USDA) 
under  the  authority  of  the  Virus-Serum- 
Toxin  Act  of  1913.  Questions  as  to 
whether  a  product  is  an  animal 
biological  subject  to  USDA  licensure,  or 
a  new  animal  drug  to  be  regulated  by 
FDA  are  referred  to  a  standing 
committee  of  representatives  from 
USDA  and  FDA. 

New  animal  drugs  must  go  through  the 
Investigational  New  animal  Drug 
(INAD)  and  New  Animal  Drug 
Application  (NADA)  process,  a 
procedure  similar  to  that  required  for 
human  drugs,  as  discussed  earlier. 
However.  INAD  regulations  do  not 
require  advance  agency  approval  for 
clinical  investigations  for  the  drug, 
although  authorization  is  required  for 
use  of  edible  products  derived  from 
food-producing  animals  in  which  the 


drug  has  been  used.  The  data  must  be 
specific  for  each  animal  species  for 
which  the  drug  is  intended.  For  NADA 
approval,  it  must  be  shown  that  the 
product  is  safe  and  effective  when  used 
in  accordance  with  approved  label 
directions.  Also,  it  must  be  shown  that 
those  drugs  which  are  intended  for  use 
in  food-producing  animals  and  used  in 
accordance  with  approved  label 
directions,  do  not  accumulate  as  unsafe 
residues  in  the  edible  tissues  of  the 
animal  at  the  time  of  slaughter. 
Moreover,  the  manufacturer  must  submit 
acceptable  methods  for  measurement  of 
any  drug  residue  in  edible  tissues. 
Further,  animal  drugs,  including 
premixes  for  use  in  medicated  feeds  and 
medicated  feeds,  must  be  manufactured 
in  conformance  with  CGMPs. 
Substaitces  that  are  used  in  animal 
feeds,  other  than  drugs,  and  that  are 
produced  by  recombinant  DNA 
technology,  are  considered  to  be  food 
additives  and  require  approval  of  a 
separate  food  additive  petition  (FAP). 
even  though  a  similar  substance  is 
currently  approved  as  a  food  additive. 
There  have  been  questions  about  the 
requirement  of  an  orginal  apphcation  for 
a  biotechnology  product  even  when  the 
product  is  identical  to  a  oirrently 
approved  animal  drug  held  by  the  same 
applicant.  FDA's  Center  for  Veterinary 
Medicine  (CVM)  has  determined  that 
when  the  new  substance  produced  by 
biotechnology  is  identical  or  virtually 
identical  to  an  approved  substance 
produced  by  conventional  technology, 
only  a  supplemental  application  is 
necessary.  Of  coarse,  in  this  instance 
the  sponsor  of  the  biotechnology 
product  must  also  be  the  sponsor  of  the 
conventionally  produced  product.  If,  on 
the  other  hand,  the  new  substance 
produced  by  biotechnology  is 
significantly  different  from  that 
produced  by  conventional  means,  an 
original  application  will  be  needed. 
Two  examples,  each  involving  the 
adoption  of  rDNA  technology  as  an 
alternative  means  of  producing  a 
substance  that  is  currenUy  the  subject  of 
an  approved  NADA,  will  illustrate.  In 
the  first  example,  the  drug  is  (or  appears 
to  be)  unchanged  by  the  new  production 
method.  Under  the  current  regulations, 
such  a  departure  in  manufacturing 
procedure  requires  a  supplement^ 
application  which  requires  approval 
before  implementation.  The  su|>p)«nent 
would  be  a  Categ(Hy  n  supplement 
under  CVM's  supplemental  policy  in 
that  it  involves  a  revised  method  of 
synthesis  or  fermentation  for  the  new 
drug  substance.  However,  in  accordance 
with  the  CVM's  supplemental  policgr  the 
underlying  safety  and  effectiveness  data 
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supporting  the  original  NADA  usually 
would  not  ba  raviewed  (for  compliance 
with  contemporary  staiulards)  since 
there  is  likely  no  increased  risk  of 
human  exposure  to  the  drug.  Data  may 
be  required  to  demonstrate  the  new 
animal  drug  product  is  essentially 
biologically  equivalent  to  the  druig 
product  for  which  approval  has  ah«ady 
been  granted.  Approval  of  such  a 
supplemental  NADA  is  not  required  to 
be  published  in  die  Federal  R^ter. 

In  the  second  example,  a  new  method 
of  manufacture  changes  the  molecular 
struct\u:e  or  chemdal  composition  of  the 
active  ingredient.  Such  a  diange  in  the 
identity  of  the  new  animal  drug 
normally  will  require  an  original  new 
animal  drug  application  and  subsequent 
publication  of  a  notice  of  approval  in  the 
Federal  Regirter.  Ordinarily,  an  original 
NADA  requires  complete  safety  and 
effectiveness  studies,  meeting 
contemporary  standards.  However, 
reference  to  data  in  another  NADA 
sometimes  sufBces  to  support  a  separate 
NADA  an>roval,  where  the  existing 
NADA  is  owned  by  the  applicant  of  the 
new  NADA.  or  where  the  new  appbcant 
obtains  authorization  to  refer  to  another 
NADA.  In  this  case,  reference  might  be 
made  to  data  contained  in  the  NADA 
supporting  approval  of  the  drug  as 
produced  by  conventional  means. 

It  may  be  possible  to  regard  the  new 
appUcation  as  if  it  were  a  Category  II 
supplement.  This  finding  would  be 
dependent  upon  data  showing  the  new 
substance  to  be  sufiicientiy  similar  to 
the  original  in  terms  of  its 
pharmacology,  toxicology, 
bioequi valence,  and  metabolism. 
Thas,  regardless  of  the  type  of 
application  required,  there  is  no  legal 
requirement  for  the  generation  of  new 
safety  and  effectiveness  data  if  the 
applicant  has  access  to  previously 
submitted  data,  and  there  is  no  scientific 
need. 

General  Requirements  for  MetBcai 
Devices 

Medical  devices  for  human  use  are 
regulated  by  requirements  of  the  act  as 
amended  by  the  Medical  Device 
Amendments  of  1976.  In  general,  a 
device  is  a  health  care  product  that  does 
not  achieve  any  of  its  principal  intended 
purposes  by  chemical  action  in  or  on  the 
body  or  by  being  metabolized.  Devices 
include  diagnostic  aids  such  as  reagents, 
antibiotic  sensitivity  discs,  and  test  kits 
for  in  vitro  diagnosis  of  disease. 

The  act  establishes  three  classes  of 
devices:  Class  I  (general  controls),  class 
n  (performance  standards],  and  class  III 
(premarket  approval).  ClassiBcation  of  a 
device  is  determined  by  the  level  of 
regulatory  control  needed  to  provide 


reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  A  class  I 
device  is  a  device  for  which  the  "general 
controls"  authorized  by  or  under  various 
sections  of  the  act  are  sufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  a  device.  A 
class  n  device  is  a  device  for  which 
general  controls  by  themselves  are 
insufficient  to  provide  reasonable 
assurance  of  the  Safety  and 
effectiveness  of  the  device,  for  which 
there  is  sufficient  information  to 
establish  a  performance  standard  to 
provide  such  assurance,  and  for  which  it 
is  therefore  necessary  to  establish  a 
performance  standard  to  provide 
reasonable  assurance  of  its  safety  and 
effectiveness.  A  class  III  device  is  a 
device  that  cannot  be  classified  into 
class  I  or  class  II  and  that  is  purported 
or  represented  to  be  for  use  in 
supporting  or  sustaining  human  life  or 
for  a  use  which  is  of  substantial 
importance  in  preventing  impairment  of 
human,  health,  or  that  presents  a 
potential  unreasonable  risk  of  illness  or 
injury.  Premarket  approval  obtained  in 
accordance  with  section  SIS  of  the  act  is 
required  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  a  class  III  device. 

Before  a  manufacturer  may  introduce 
into  commerce  any  medical  device  it  has 
not  previously  marketed,  the 
manufacturer  must  submit  to  FDA  a 
premarket  notification.  This  notification 
requirement  is  designed  to  assure  that 
manufactiuers  do  not  intentionally  or 
unintentionally  circumvent  the 
automatic  classification  into  class  III  of 
devices  not  on  the  market  prior  to 
enactment  of  the  Medical  Device 
Amendments  and  not  substantially 
equivalent  to  pre-amendment  devices. 

A  new  device,  that,  is  one  not 
substantially  equivalent  to  a  pre- 
amendments  device,  remains  a  class  III 
device  requiring  FDA  approval  of  a 
premarket  approval  application  (PMA) 
unless  FDA  reclassifies  it  into  class  I  or 
class  II,  usually  in  response  to  a 
manufacturer's  petition.  In  the 
premarket  approval  process  the 
manufacturer  must  establish  by  valid 
scientific  evidence  that  the  device  is 
safe  and  effective  for  its  intended  use. 
This  evidence  usually  is  data  from 
clinical  investigations. 

For  a  significant  risk  device,  as 
defined  in  FDA's  regulations,  the 
sponsor  must  submit  an  application  to 
FDA  for  approval  to  conduct  a  clinical 
investigation.  This  application  seeks  an 
Investigational  Device  Exemption. 
When  the  manufacturer  believes  that 
there  are  sufficient  data  to  establish  the 
safety  and  effectiveness  of  its  device, 
the  manufacuter  files  a  PMA. 


General  Requiraments  for  Foods 

Several  sections  of  the  Food.  Drug  and 
Cosmetic  Act  apply  to  tiie  Agency's 
regulation  of  food.  No  particular 
statutory  provision  or  regulation  deals 
expressly  with  food  produced  by  new 
biotechnology.  Accordingly,  when 
confronted  by  an  issue  concerning  the 
regulation  of  food  produced  by  new 
biotechnology,  the  Agency  will  apply 
the  relevant  statutory  or  regulatory 
provisions.  Most  issues  concerning  the 
safety  of  a  food  will  involve  the 
application  of  eitiier  section  402(a)(1)  or 
section  409  of  the  Act. 

Section  402(a)(1)  of  the  Act  provides, 
in  part,  that  a  food  is  adulterated  if  it 
bears  or  contains  any  poisonous  or 
deleterious  "added  substance"  which 
may  render  it  injurious  to  health." 
Courts  have  agreed  with  the  agency's 
interpretation  of  this  section  that  any 
substance  that  is  not  an  inherent 
constituent  of  food  may  be  regulated  as 
an  "added  substance."  See.  for  example. 
United  States  v.  Cartons  ofSwordfish, 
395  F.  Supp.  1194  (S.D.N.Y.  1975). 
Furthermore,  if  the  quantity  of  the 
constituent  exceeds  the  amount  that 
would  normally  be  present  because  of 
some  technological  adjustment  to  the 
product,  that  excess  quantity  may  also 
be  viewed  as  "added  substance"  within 
the  meaning  of  the  section.  See  United 
States  V.  Anderson  Sea  Foods,  Inc.,  622 
F.2d  157  (5th  cir.  1980).  Thus,  section 
401(a)(1)  applies  to  most  of  the  harmful 
substances  that  may  occur  in  human 
food.  For  example,  is  a  food  produced 
by  new  biotechnology  contains  a  higher 
level  of  a  substance  than  it  might 
ordinarily  have,  tiien  that  level  "may  be 
injurious  to  health"  and  the  agency 
could  regulate  the  product  under  section 
402(a)(1).  Similarly,  if  a  food  produced 
by  new  biotechnology  contains,  as  a 
result  of  the  production  process,  a 
harmful  or  deleterious  substances  not 
contained  ordinarily  in  the  food,  the 
food  could  be  in  violation  of  the  section. 

The  other  primary  statutory 
provisoins  that  FDA  relies  upon  in 
determining  the  safety  of  food  and  food 
constituents  are  sections  201(8)  and  409, 
the  food  additive  provisions  of  the  Act. 
The  definition  of  food  additive  appears 
in  section  201(s)  of  tiie  Act  and  includes 
both  artificial  and  natural  substances. 
The  definition  provides  that: 

the  term  food  additive  means  any  substance 
the  intended  use  of  which  results  or  may 
reasonably  be  expected  to  result  directly  or 
indirectly,  in  its  becoming  a  component  or 
otherwise  affecting  the  characteristics  of  any 
food  (including  any  substance  intended  for 
use  in  producing,  manufacturing,  packing, 
processing,  preparing,  treating,  packaging, 
transporting,  or  holding  food:  and  including 
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any  source  of  radiation  intended  for  any  such 
use],  if  such  substance  is  not  genersUy 
recognized  as  safe  by  qualified  experts. 

If  the  substance  is  generally  recognized 
as  safe  (GRAS)  for  a  given  food  use,  the 
product  is  not  a  food  additive. 

Comments  questioned  whether  a 
substance  (including  microbes)  that  is 
GRAS  could  lose  its  GRAS  status  solely 
because  it  was  produced  or  modified  by 
new  biotechnology.  The  answer  is  yes,  if 
the  substance  (and  its  contaminants) 
has  been  altered  in  such  a  way  that  it 
can  no  longer  be  generally  recognized 
by  qualifed  experts  to  be  safe.  In  this 
instance,  the  substance  would  be  a  food 
additive  and  the  provisions  of  section 
409  would  apply.  Section  409  provides 
that  in  order  to  be  lawfully  used  in  food, 
a  food  additive  must  be  the  subject  of  an 
approved  food  additive  regulation, 
published  upon  approval  of  a  food 
additive  petition.  The  FDA  may  not 
approve  a  food  additive  regulation  imtil 
certain  basic  evidentiary  criteria  are 
met.  Most  important  of  these  is  that  the 
additive  must  be  shown  to  be  safe  under 
the  conditions  that  it  will  be  used.  This 
requires  a  demonstration  to  a 
reasonable  certainty  that  the  additive 
will  not  adversely  affect  the  health  of 
consumers. 

FDA  anticipates  that  the  techniques  of 
new  biotechnology  used  in  producing 
food  will,  for  the  most  part,  involve 
rONA  ahd  microbial  isolation.  The 
agency  applies  certain  general  principles 
that  it  will  follow  in  determining  the 
safety  of  foods  produced  by  such 
techniques. 

When  determining  the  safety  of  food 
produced  by  rDNA  techniques,  the 
agency  takes  into  consideration,  but  is 
not  restricted  to,  whether. 

1.  The  cloned  DNA  as  well  as  the 
vector  used  are  properly  identified; 

2.  The  details  of  the  construction  of 
the  production  organism  are  available; 

3.  There  is  information  documenting 
that  the  inserted  DNA  is  well- 
characterized  '  and  free  from  sequences 
that  code  for  harmful  products,  and 

4.  The  food  produced  is  purified, 
characterized,  and  standardized. 

When  determining  the  safety  of  food 
produced  by  microbial  isolation,  the 
agency  will  take  into  consideration,  but 
is  not  restricted  to,  whether. 

1.  The  microbial  isolate  used  for 
production  is  identified  taxonomically, 
and  if  the  strain  of  the  isolate  has  been 
({enetically  manipulated,  whether  each 
strain  contributing  genetic  information 
to  the  production  strain  is  identified; 


■  As  defined  by  the  BSCC  definiiion*  in  the 
preamble,  '■well-characlerixed"  meani  that  the 
producer  can  document  the  exact  nocieotide 
sequence  of  the  ioaert  and  any  flanking  MtdeoMdes. 


2.  The  cultural  purity  and  genetic 
stabihty  of  isolate  has  been  maintained; 

3.  Fermentation  has  been  performed 
with  a  pure  culture  and  monitcned  for 
purity; 

4.  "The  microbial  isolate  used  for 
production  also  produces  antibiotic*  or 
toxins; 

5.  The  isolates  are  pathogenic;'  and 

6.  Viable  cells  of  the  production  strain 
are  present  in  the  final  product 

As  a  general  rule,  the  extent  of  testing 
required  on  a  food  product  produced  by 
biotechnology  will  depend  upon  many 
factors,  including  the  novelty  of  the 
substances  used  to  produce  the  food 
(e.g.,  whether  a  substance  is  an 
"intergeneric"  organism,  as  defined  by 
the  BSCC  definitions  in  the  preamble), 
the  purity  of  the  resulting  product,  and 
the  estimated  consumption  of  the 
product. 

The  agency  will  require  that  the  final 
product  intended  for  commercialization 
be  the  article  tested.  A  complete 
discussion  of  FDA's  toxicology 
requirements  is  found  in  the  FDA 
publication.  "Toxicological  Principles 
for  the  Safety  Assessment  of  Direct 
Food  Additives  and  Color  Additives 


*  A  pathogen  is  a  vims  or  microoganism 
(including  its  viruses  and  plasmids.  if  any)  that  has 
the  ability  to  caoae  diesate  ia  other  living  otganism* 
(i.e..  humans,  animals,  plants,  microorganisms). 

A  microorganism  will  be  included  within  this 
definition  it 

a.  The  microorganism  belongs  to  a  pathogenic 
species,  according  to  sources  identified  by  the 
agency,  or  from  information  known  to  the  producer 
that  the  organism  is  a  pathogen:  excepted  are 
organisms  belonging  to  a  strain  used  for  taborstory 
research  or  commercial  purposes  and  generally 
recognized  as  nonpathogenic  according  to  sources 
identified  by  a  fedieral  agency,  or  information 
known  to  the  producer  and  the  appropriate  federal 
agency:  an  example  of  a  nonpathogenic  strain  of 
species  which  contains  a  pathogenic  strain  is 
Escherichia  coli  K-ll  examples  of  nonpathogenic 
species  are  Bacillus  subtilis.  L,actobaciIlus 
acidophilus,  and  Saccharomyces  species;  or 

b.  The  microorganism  has  been  derived  from  a 
pathogen  or  has  been  deliberately  engineered  such 
thai  it  contains  genetic  material  from  a  pathogenic 
organism  as  defined  in  item  a.  above.  Excepted  are 
genetically  engineered  organisms  developed  t>y 
transferring  a  well-charactarlzed.  non-coding 
regulatory  region  from  a  pathogenic  donor  to  a  non- 
pathogenic recipient. 

'■Well-characterized,  non-coding  regulatory 
region"  means  that  the  producer  of  the 
microorganism  can  document  the  following: 

a.  The  exact  nucleotide  t>ase  sequence  of  the 
regulatory  region  and  any  inserted  flanking 
nucleotides: 

b.  The  regulatory  region  and  any  inserted  flanking 
nucleotides  do  not  code  independently  for  protein, 
peptide,  or  functional  RNA  molecules:  and. 

c.  The  regulatory  region  solely  controls  the 
activity  of  other  sequences  that  code  for  protein  or 
peptide  molecules  or  act  as  recognition  sites  for  the 
initiation  of  nucleic  acid  or  protein  synthesis. 

Tliis  definition  excludes  organisms  such  as 
competitors  or  colonizers  of  the  same  substrates, 
commensal  or  mutualistic  microorganisms,  or 
opportunistic  pathogens. 


Used  in  Food."  This  publication  is 
available  through  the  National 
Technical  Information  Service 
(publication  #  PB  83-170696)  5285  Port 
Royal  Road.  Springfield,  VA  22161. 
Questions  concerning  the  publication 
can  be  directed  to  Dr.  Alan  M.  Rulis  in 
the  Center  for  Food  Safety  and  Applied 
Nubition  (CFSAN)  at  (301)  472-5676. 

Obligatians  Under  the  National 
Environmental  Policy  Act 

All  premaiketing  approvals  of  FDA- 
regulated  products  are  subject  to  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  as 
defined  by  the  Coimdl  on 
Environmental  Quality's  regulations  (40 
CFR  Parts  1500-1508)  and  as  further 
described  by  FDA's  NEPA-implementing 
procedures  (21  CFR  Part  25,  final  rule 
pubUshed  April  26, 1985;  50  FR  16636). 
For  new  products  or  major  new  uses  for 
existing  products,  these  procedures 
ordinarily  require  the  preparation  of  an 
environmental  assessment.  An 
environmental  impact  statement  is 
required  if  the  manufacture,  use,  or 
disposal  of  the  product  is  anticipated  to 
cause  significant  environmental  impacts. 

Intemational  Aspects 

FDA  is  committed  to  the  policy 
described  in  the  section  entitied 
"Intemational  Aspects"  in  the  Office  of 
Science  and  Technology  Policy  General 
Preamble,  published  in  today's  Federal 
Resistar. 

ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-OOOWA) 

Statement  of  Policy;  Microbial  ProducU 
Subject  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  and  the 
Toxic  Substances  Control  Ad 

AaENCY:  Environmental  Protection 
Agency  (EPA). 
actkm:  Notice. 


SUMMARr  This  notice  describes  how 
EPA  is  addressing  certain  microbial 
products  of  biotechnology  imder  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  and  the  Toxic 
Substances  Contii)]  Act  (TSCA).  The 
notice  outlines  EPA's  plan  for  review  of 
microbial  pesticides  imder  FIFRA  with 
particular  emphasis  on  small-scale  field 
testing  of  genetically  engineered, 
nonindigenous,  and  pathogenic 
microbial  pesticides.  It  also  announces 
H'A's  policy  for  addressing  new 
microbial  products  that  fall  imder  TSCA 
authority.  This  includes  EPA's 
interpretation  of  the  new  chemical 
premanufacture  notification  (PMN) 
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provisions  of  TSCA  section  5  for  new 
genetically  engineered  microorganisms 
used  for  commercial  purposes,  and  the 
Agency's  intentions  to  develop,  under 
TSCA,  a  significant  new  use  nde  for 
pathogenic  microorganisms:  a  rule 
modifying  the  PMN  research  and 
development  exemption  so  that  small 
scale  field  testing  of  microorganisms  for 
TSCA  purposes  is  subject  to  PMN;  a 
section  8(a)  reporting  rule  for  other 
microorganisms  prior  to  their  release  in 
the  environment;  and  section  5(h)(4) 
exemptions  as  appropriate. 
DATES:  The  following  policies  and 
requirements  announced  in  this  notice 
are  effective  June  26, 1986:  (1)  The 
notification  and  reporting  requirements 
for  small-scale  field  tests  and  the 
experimental  use  permit  and  registration 
requirements  for  microbial  pesticides 
under  FIFRA,  described  in  Unit  II.D  of 
this  notice:  (2)  premanufacture  notice 
requirements  under  TSCA  for  "new" 
microorganisms,  as  defined  in  Unit 
Ill.C.l  and  Unit  IV  of  this  notice,  except 
those  produced  only  in  small  quantities 
solely  for  research  and  development; 
(3)  TSCA  section  8(e)  reporting 
requirements  for  information  on 
substantial  risks  posed  by 
microorganisms  subject  to  TSCA,  as 
described  in  Unit  III.C.5  of  this  notice: 
and  (4)  FIFRA  section  6(a)(2)  reporting 
requirements  for  information  on 
unreasonable  adverse  effects  posed  by 
microbial  pesticides.  EPA  requests  that 
persons  voluntarily  comply  with  other 
policies  announced  in  this  notice,  as 
summarized  in  Unit  I.C,  until  rules 
implementing  them  are  promulgated. 
.  ADDRESS:  Comments  on  this  EPA  notice 
should  be  identified  by  Docket  Number 
OPTS-00O49A  and  addressed  to: 
Document  Control  Officer  (TS-790). 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-201,  401  M.  St.  SW..  Washington.  DC 
20460. 

Information  submitted  as  comments 
on  this  EPA  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information."  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2.  A  sanitized  copy  of  any 
material  containing  Confidential 
Business  Information  must  be  provided 
by  the  submitter  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Comments  received  on  this  notice, 
except  those  containing  Confidential 
Business  Information,  will  be  available 
for  review  and  copying  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 


legal  holidays,  in  the  TSCA  Public 
Information  Office,  Rm.  B-107  at  the 
address  given  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  including  copies 
of  this  EPA  notice  and  related  materials: 
Edward  A.  Klein,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543,  401  M  St.. 
SW.,  Washington.  DC  20460,Toll-free: 
(800-424-9065),  in  Washington,  DC: 
(202-554-1404).  outside  the  USA: 
(Operator  202-554-1404). 

For  technical  information  regarding 
the  FIFRA  section  of  die  EPA  policy: 

By  mail:  Frederick  S.  Betz,  Hazard 
Evaluation  Division  (TS-769C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  1128.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington, 
VA  (703-557-9307). 
For  technical  information  regarding 
the  TSCA  sections  of  the  EPA  policy: 
Anne  K.  Hollander,  Office  of  Toxic 
Substances  (TS-794),  Environmental 
Protection  Agency,  Rm.  E-511,  401  M  St.. 
SW.,  Washington,  DC  20460  (202-382- 
3852). 
SUPPLEMENTARY  INFORMATION: 
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These  Policies 
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3.  Research  and  Development  (R&D) 
Exemption 
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I.  Overview 

A.  Purpose 

For  centuries,  humans  have  used 
organisms  to  generate  commercial 
products  or  to  perform  useful  functions. 
During  the  last  decade,  advances  in  the 
biological  sciences  have  increased  the 
ability  of  humans  to  change  or  combine 
the  inherited  characteristics  of 
microorganisms,  plants,  and  animals. 
These  advances,  along  with  more 
traditional  genetic  engineering  and 
biological  techniques,  are  expected  to 
lead  to  a  wide  variety  of  useful 
products.  Among  these  are 
microorganisms  that  will  be  used  to 
degrade  toxic  pollutants,  leach  minerals, 
enhance  oil  recovery,  produce  industrial 
chemicals,  and  act  as  pesticides.  As 
with  chemicals  used  for  the  same  types 
of  purposes,  many  of  these 
microorganisms  will  be  reviewed  by 
EPA  for  potential  health  and 
environmental  risks. 

Specifically,  EPA  reviews  and  may 
register  pesticide  products  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  and  reviews 
chemical  substances  (except  those  used 
as  pesticides,  foods,  food  additives. 
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cosmetics,  drugs,  and  medical  devices) 
under  the  Toxic  Substances  Control  Act 
(TSCA).  EPA's  Office  of  Pesticides  and 
Toxic  Substances  (OPTS)  is  responsible 
for  implementing  both  FIFRA  and  TSCA. 

This  notice  describes  how  EPA  plans 
to  address  n^icrobial  products  that  are 
subject  to  FIFRA  and  TSCA,  and 
explains  the  scope  of  coverage  and 
procedures  for  review  of  these  products 
under  both  statutes.  The  following 
questions  are  addressed  in  this  notice: 

1.  What  microbial  products  are 
subject  to  review  under  FIFRA  and  how 
will  they  be  reviewed?  (Unit  II) 

2.  What  microbial  products  are 
subject  to  review  under  TSCA  and  how 
will  they  be  reviewed?  (Unit  III) 

3.  What  definitions  will  be  used  to 
identify  the  products  that  will  be 
addressed  by  the  appropriate  statute? 
(Unit  IV) 

In  reviewing  products,  the  Agency  is 
required  under  both  FIFRA  and  TSCA  to 
consider  the  potential  benefits  to  society 
as  well  as  any  potential  risks.  EPA  will 
take  both  risks  and  benefits  into  account 
in  its  regulatory  decisions  concerning 
these  products,  and  will  implement  the 
two  statutes  in  as  consistent  a  fashion 
as  possible  within  statutory  constraints. 

B.  Background 

\, December  1984  proposal.  EPA 
issued  for  comment  a  "Proposed  Policy 
Regarding  Certain  Microbial  Products" 
as  part  of  the  Office  of  Science  and 
Technology  Policy's  "Proposal  for  a 
Coordinated  Framework  for  Regulation 
of  Biotechnology."  This  proposal  was 
published  in  the  Federal  Register  of 
December  31, 1984  (49  FR  50880)  and  is 
hereafter  referred  to  as  the  "December 
84  notice."  Briefly,  in  the  December  84 
notice  EPA  proposed  a  mechanism  for 
review  of  genetically  engineered  and 
nonindigenous  microbial  pesticides 
under  FIFRA.  It  also  described  how  EPA 
proposed  to  address  certain  genetically 
engineered  microorganisms  subject  to 
the  new  chemical  substance 
premanufacture  notification  (PMN) 
provisions  of  section  5  of  TSCA. 

2.  Comments  on  the  Decembet  84 
notice.  EPA  received  comments  on  the 
December  84  notice  from  68 
organizations  and  individuals.  All  the 
comments  received  by  EPA  are 
available  for  review  and  copying  from  8 
a.m.  to  5  p.m.  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Information  Office,  Rm.  E-107, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  DC  20460. 

The  Agency  has  carefully  evaluated 
these  comments.  Several  of  the 
proposed  policies  set  forth  in  the 
December  84  notice  have  been  revised 
or  clarified  in  this  notice  in  response  to 


these  comments  and  as  a  result  of  the 
regulatory  experience  EPA  has  gained 
over  the  past  year. 

One  of  the  most  frequent  comments 
addressed  EPA's  authority  under  TSCA 
and  FIFRA.  The  Agency  has  continued 
to  evaluate  the  extent  and  limit  of  its 
statutory  authority  and  has  concluded 
that  TSCA  and  FIFRA  provide  sufficient 
authority  for  the  Agency  to  meet  its 
goals  and  responsibilities  in  regulating 
biotechnology  products.  However,  some 
new  regulations  will  be  required  and 
others  will  have  to  be  modified  in  order 
to  fully  implement  certain  aspects  of 
EPA's  policies.  These  regidations  and 
modifications  are  discussed  in  Units  II 
and  III  of  this  notice. 

Numerous  conunenters  addressed  the 
scope  of  EPA's  policy  and  raised 
questions  about  which  microbial 
products  are  subject  to  TSCA  and 
FIFRA.  In  Units  U.B.  and  IILB.  the 
Agency  provides  detailed  explanations 
of  which  microorganisms  are  and  are 
not  subject  to  FIFRA  and  TSCA,  and 
from  among  the  products  that  are 
subject,  which  are  subject  to  regulatory 
review  prior  to  any  environmental 
application. 

Many  commenters  expressed  concern 
that  the  Agency  was  relating  a 
microorganism's  potential  for  risk  to  the 
process  by  which  it  was  made, 
particularly  in  the  definition  of  which 
microorganisms  are  "new"  and  therefore 
subject  to  PMN  under  TSCA.  First, 
commenters  suggested  that  the  process 
by  which  an  organism  was  modified 
was  too  indirect  as  an  indicator  of  its 
newness.  They  pointed  out  that  while 
certain  processes  can  be  used  to 
produce  new  combinations  of  traits  in 
microorganisms,  their  use  does  not 
necessarily  mean  that  new 
combinations  of  traits  have  been 
formed.  Second,  the  process-based 
approach  was  believed  to  be  an 
insufficient  indicator  of  risk,  because 
genetic  engineering  processes  do  not 
necessarily  produce  organisms  that 
present  risks,  nor  are  non-engineered 
organisms  necessarily  safe.  Finally, 
because  the  process-based  approach 
would  single  out  certain  techniques  for 
regulation,  it  would  result  in  market 
distortions  that  favored  the  more 
traditional  techniques  even  though  the 
newer  techniques  could  be  as  safe  or 
safer. 

After  reviewing  the  comments,  the 
Agency  considered  a  number  of 
alternatives  to  the  "process-based" 
approach.  In  choosing  among  these 
alternatives,  EPA  carefully  considered 
how  well  the  options  approximated  risk 
(there  was  uncertainty  with  all  the 
options  in  this  respect),  whether  they 
could  be  implemented  and  enforced 


through  criteria  that  were  unambiguous 
to  all  affected  persons,  and  (in  the  case 
of  organisms  subject  to  TSCA)  the 
TSCA  mandate  to  review  "new" 
substances.  The  alternative  EPA  has 
chosen  gives  particular  attention,  under 
both  FIFRA  and  TSCA,  to 
microorganisms  that  (1)  are  used  in  the 
environment,  (2)  are  pathogenic  or 
contain  genetic  material  from  pathogens, 
or  (3)  contain  new  combinations  of  traits 
(e.g.,  organisms  that  are  genetically 
modified  to  contain  genetic  material 
from  dissimilar  source  organisms  and 
organisms  that  are  nonindigenous).  EPA 
believes  these  categories  have 
sufficiently  high  potential  for 
widespread  exposure,  adverse  effects, 
or  uncertainty  concerning  potential 
effects  to  deserve  particular  regulatory 
scrutiny.  This  approach  takes  a 
significant  step  towards  separating 
products  on  the  basis  of  potential  risk. 

The  Agency  also  received  comments 
on  the  information  and  data  to  be 
submitted  by  companies  filing 
notifications  of  intent  to  conduct  field 
tests  with  certain  microbial  pesticides. 
These  requirements  have  been  clarified 
and  additional  references  have  been 
cited  in  the  FIFRA  unit  of  this  notice 
that  shoidd  provide  useful  guidance  on 
what  information  to  submit.  The  TSCA 
unit  contains  similar  guidance  on  the 
submission  of  information. 

Finally,  several  commenters 
addressed  issues  pertaining  to 
confidential  business  information  (CBI). 
Some  expressed  concern  that  CBI  be 
adequately  protected  from  disclosure, 
while  others  stressed  the  need  for  pubUc 
access  to  information  on  new 
biotechnology  products.  EPA  has 
summarized  its  position  with  respect  to 
CBI  and  public  disclosure  later  in  this 
overview  (Unit  I.G). 

A  backyt)und  document  providing 
more  detail  on  the  Agency's  response  to 
comments  on  the  December  84  notice 
has  been  placed  in  the  pubUc  record  for 
this  notice  and  is  available  in  the  TSCA 
Public  Information  Office  (address  listed 
in  Unit  VI  of  this  notice). 

C.  Summary  of  EPA  Policy 

This  notice  focuses  on  oversight  and 
review  procedures  for  microorganisms 
that  are  subject  to  FIFRA  or  TSCA. 
Microorganisms  intended  for  use  as 
pesticides  are  subject  to  FIFRA,  and 
many  microorganisms  intended  for 
general  commercial  and  environmental 
applications  (e.g.,  metal  leaching, 
pollutant  degradation,  enhanced 
nitrogen  fixation)  are  subject  to  TSCA. 
This  notice  addresses  the  rationale  for 
various  requirements  and  provides 
guidelines  for  compliance. 
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Specifically.  EPA's  policies  that  apply 
to  microbial  products  subject  to  FIFRA 
or  TSCA  jurisdiction  will  include  the 
following  specific  requirements: 

1.  Microorganisms  deliberately  formed 
to  contain  genetic  material  from 
dissimilar  source  organisms  (inter- 
generic)  will  be  subject  to  review  before 
any  environmental  releases,  including 
small-scale  field  testing  and  other 
environmental  research  and 
development  (R&D).  Under  the  statute, 
those  that  are  subject  to  TSCA  and  used 
in  closed  systems  (i.e.,  never 
intentionally  released  to  the 
environment]  must  be  reported  before 
they  are  manufactured  for  non-R&D 
commercial  purposes.  However.  EPA  is 
considering  promulgating  a  rule  to 
exempt  certain  contained  uses  from  this 
requirement. 

2.  Microorganisms  formed  by  genetic 
engineering  other  than  inter-generic 
combinations  will  be  subject  to  the 
following  provisions:  (a)  if  any  source 
organism  is  a  pathogen,  the  resulting 
microbial  products  are  subject  to  review 
under  FIFRA  or  TSCA  prior  to  any 
environmental  release,  except  if  used 
solely  for  non-pesticidal  agricultural 
uses,  in  which  case  they  are  subject  only 
to  U.S.  Department  of  Agricultnre 
(USDA)  review  (see  the  USDA  notice  in 
this  Federal  Re^ster)  (b)  if  source 
organisms  are  not  pathogens,  the 
resulting  microbial  products  are  subject 
to  abbreviated  review  under  FIFRA  fif 
they  are  pesticides)  before  any  small- 
scale  environmental  release,  or  will  be 
subject  to  the  reporting  requirements  of 
sections  B  (a)  and  (e)  of  TSCA. 

3.  Nonengineered  microorganisms:  (a) 
indigenous  pathogens  will  be  reviewed 
under  FIFRA  or  TSCA  prior  to  use  on 
greater  than  10  acres  of  land  and  greater 
than  1  acre  of  water,  except  those  that 
are  solely  for  non-pesticidal  agricultural 
purposes,  which  will  be  subject  only  to 
USDA  authori^/■.  (b)  nonindigenous 
pathogens  will  be  reviewed  imder 
FIFRA  prior  to  any  environmental 
release,  and  under  TSCA  prior  to 
release  at  greater  than  10  acres,  unless 
they  are  pathogens  used  solely  for  non- 
pesticidal  agricutural  purposes  in  which 
case  they  will  be  reviewed  by  USDA 
(see  U^A  notice  in  this  Federal 
Register):  (c)  nonindigenous  microbial 
pesticides  that  are  not  pathogens  will  be 
subject  to  abbreviated  review  under 
FIFRA  before  any  small  scale 
environmental  release;  (d)  indigenous 
microbial  pesticides  that  are  not 
pathogens  will  be  reviewed  under 
FIFRA  prior  to  use  on  greater  than  10 
acres. 

4.  All  other  microorganisms  used  or 
intended  for  use  as  pesticides  and  not 
covered  in  Unit  LC  1  through  3. 


regardless  of  source,  mode  of  action,  or 
method  of  manufacture  will  be  reviewed 
under  RFRA  prior  to  use  on  greater  than 
10  acres  unless  exempted  by  regulation. 

5.  Manufacturers  and  importers  of 
microorganisms  under  TSCA.  if  they  are 
not  otherwise  subject  to  review,  will  be 
required  to  submit  general  information, 
before  environmental  release,  that  the 
Agency  can  use  to  monitor 
environmental  uses  and  to  determine  if 
additional  requirements  are  necessary 
in  the  future.  EPA  will  gather  such 
information  by  means  of  a  TSCA  section 
8(a)  reporting  rule. 

6.  Manufacturers  and  importers  of  all 
microorganisms  subject  to  TSCA  must 
report  any  information  on  substantial 
risks  under  TSCA  section  8(e). 
Registrants  of  microbial  pesticides  must 
report  any  information  regarding 
unreasonable  adverse  effects  of  the 
pesticide  on  the  environment  under 
FIFRA  section  6(a)(2). 

A  table  at  the  end  of  Unit  I 
summarizes  the  policies  for  prior 
notification  and  review  of 
microorganisms  applied  in  the 
enviroiunent 

This  policy  is  immediately  effective 
for  microbial  pesticides  under  FIFRA 
and  for  "new"  microorganisms  subject 
to  premanufacture  notification  under 
TSCA.  Implementing  other  aspects  of 
the  policy  for  TSCA  substances, 
however.  *«11  require  rulemaking.  Until 
final  rules  are  effective,  EPA  expects 
manufacturers  to  comply  with  most 
aspects  of  the  policy  voluntarily.  The 
one  exception  is  that  manufacturers  of 
microorganisms,  described  in  Unit  I.C.5. 
that  are  excluded  from  other  TSCA 
notification  requirements  are  not 
expected  to  report  until  a  final  section 
8(a)  rule  is  promulgated. 

This  notice  also  describes  the  types  of 
information  EPA  expects  to  receive  from 
persons  subject  to  these  policies  to 
permit  an  evaluation  of  possible  risks. 
EPA  will  determine  specific  information 
needs  on  a  case-by-case  basis,  and  will 
frequently  use  non-Agency  experts  with 
specific  knowledge  of  the  relevant 
microorganisms  and  uses  to  assist  in 
reviews.  In  addition,  EPA  is  estabUshing 
a  biotechnology  Science  Advisory 
Committee  (SAC)  to  provide  peer  review 
of  specific  cases  and  advice  on  technical 
issues.  The  SAC  will  be  composed  of 
non-Agency  scientists  and  members  of 
the  lay  public.  More  information  on  the 
SAC  may  be  found  in  Unit  I.F. 

Although  many  of  the  policies 
described  in  this  notice  are  immediately 
effective,  the  Agency  recognizes  that 
biotechnology  is  a  repidly  developing 
field  and  that  newly  available 
information  may  affect  the  judgments 
underlying  these  policies.  Accordingly. 


EPA  recognizes  that  modifications  of 
these  pohcies  may  be  necessary  in  the 
future,  and  it  is  willing  to  make  such 
modifications  as  may  be  appropriate. 
Therefore,  EPA  encourages  all 
interested  persons  to  provide  comments 
on  the  policies  described  in  this  notice. 
Comments  should  be  submitted  to  the 
address  provided  at  the  beginning  of 
this  EPA  notice.  The  public  will  have 
additional  opportunities  for  comment 
when  the  Agency  proposes  rules  for 
those  parts  of  its  policy  that  require 
rulemaking  procedures.  Thse  parts  are 
specifically  indicated  in  Units  II  and  III. 

D.  Rationale  for  Approach 

This  unit  provides  a  discussion  of 
EPA's  rationale  for  giving  special  focus 
to  environmental  release,  pathogens, 
and  microorganisms  with  new 
characteristics  (e.g.,  containing  genetic 
material  from  dissimilar  source 
organisms  or  nonindigenous  organisms). 

1.  Environmental  releases.  Physical 
contaiimient  can  be  used  to  mitigate 
undesirable  or  unexpected 
characteristics  of  a  microorganism  by 
providing  the  means  to  control  a 
microorganism's  growth,  reproduction, 
and  exposure  to  other  organisms. 
However,  microorganisms  meant  to  be 
released  in  the  environment  are  not 
subject  to  this  control  mechanism. 
Although  many  microorganisms  will  be 
biologically  contained,  that  is,  they  will 
have  existing  and  inherent  limitations 
on  their  growth  and  survival,  some  of 
them  may  reproduce  and  thereby 
increase  in  number  in  the  environment 
beyond  the  amounts  originally  released. 
Some  will  also  have  independent 
mobility,  or  may  be  spread  beyond  the 
area  in  which  they  are  used.  Thus,  to 
ensure  that  environmental  releases  of 
microorganisms  do  not  pose 
unreasonable  adverse  effects,  the 
Agency  has  determined  that  it  should 
review  and  evaluate  proposals  for 
certain  environmental  releases  before 
they  are  allowed  to  proceed.  The 
microorganisms  to  be  subject  to  review 
before  any  environmental  release  are 
described  in  the  following  paragraphs, 
and  in  Units  II  and  III  of  this  notice. 

The  Agency  acknowledges  the 
difficulty  of  defining  environmental 
release.  For  now.  the  Agency's  approach 
will  focus  on  when  an  organism  is 
considered  to  be  contained  rather  than 
when  it  is  released.  Guidance  is 
provided  in  Unit  IV  on  how  to  determine 
whether  a  microorganism  is  oonndered 
to  be  contained.  The  definition  of 
environmental  release  will  be  refined  in 
subsequent  rulemaking  activities. 

2.  Pathogenic  microorganisms.  Given 
their  ability  to  cause  disease  in  plants. 
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animals,  humans,  and  microbes,  EPA 
generally  believes  pathogenic 
microorganisms  should  be  reviewed 
before  they  are  released  in  the 
environment. 

As  used  in  this  notice,  a  "pathogen"  is 
a  microorganism  that  has  the  ability  to 
cause  disease  in  living  organisms.  This 
includes  previously  documented 
pathogens,  and  microorganisms 
deliberately  formed  to  contain  genetic 
material  from  pathogens  (e.g.,  through 
genetic  engineering  techniques).  A 
complete  discussion  of  the  definition  of 
pathogenicity  is  included  in  Unit  fV,  as 
well  as  guidance  to  aid  in  the 
determination  of  whether  a  particular 
microorganism  falls  within  the  scope  of 
the  EPA  policies  that  address  pathogens. 

Pathogens  are  a  clearly  defined 
category  of  organisms  known  to  cause 
adverse  effects.  In  addition,  because  of 
the  increased  uncertainty  about 
behavioral  changes  that  may  be 
associated  with  genetically  engineered 
pathogens,  the  Agency  has  decided  to 
review  genetically  engineered  pathogens 
prior  to  any  environmental  release 
(including  small-scale  field  testing). 
However,  the  Agency  will  defer  review 
of  nonengineered  indigenous  pathogens 
until  they  are  used  in  larger  scale 
applications  (greater  than  10  acres), 
because  ample  experience  indicates  that 
nonengineered,  indigenous  pathogens 
are  sufficiently  well  controlled  by 
natural  mechanisms  in  small-scale 
environmental  applications.  Further,  the 
Agency  will  not  review  pathogens  used 
solely  for  non-pesticidal  agricultural 
purposes  (except  those  formed  through 
inter-generic  combinations,  which  are 
"new")  because  these  are  adequately 
reviewed  by  the  USDA  (see  the  USDA 
notice  in  this  Federal  Register). 

The  Agency's  decision  to  focus  on 
pathogens  does  not  mean  that  EPA  has 
concluded  that  nonpathogens  are 
necessarily  safe  or  that  all  pathogens 
present  unreasonable  risks.  In  fact,  the 
Agency  expects  to  identify  widely 
varying  degrees  of  risk  among  different 
uses  of  pathogens.  It  should  be  clear 
that  other  considerations  besides 
pathogenicity  will  affect  the  evaluation 
of  risl^  e.g..  functions  of  the  recombined 
genes,  possibilities  for  genetic  transfer, 
environmental  fate,  and  potential 
competition  with  other  organisms.  When 
other  considerations  indicate  that  it  is 
appropriate,  the  Agency  will  consider 
excluding  specific  categories  of 
pathogens  from  review,  or  may  provide 
guidance  that  would  limit  the 
information  requirements  associated 
with  its  reviews  of  pathogens.  As 
explained  in  Unit  IV,  the  Agency  has 
already  exempted  from  review  as 


pathogens  organisms  that  incorporate 
only  certain  genetic  material  from 
pathogens. 

3.  Microorganisms  with  new 
characteristics.  A  third  factor  that 
makes  potential  adverse  effects  of 
microorganisms  less  predictable  is  the 
existence  of  new  traits  or 
characteristics.  These  traits  may  be  new 
to  the  organism,  or  new  to  the 
environment  in  which  the  organism  is 
released. 

a.  Microorganisms  having  significant 
potential  to  exhibit  new  traits.  Modem 
genetic  engineering  techniques  permit 
genetic  material  to  be  intentionally 
combined  in  organisms  that  would  not 
normally  share  that  genetic  material. 
Some  of  these  genetically  engineered 
microorganisms  may  exhibit  new  or 
altered  traits  affecting,  for  example, 
their  survivability,  host  range,  substrate 
utilization,  competition  with  other 
organisms,  or  protein  or  polysaccharide 
production.  In  some  cases  such 
microorganisms  may  be  able  to  evade  or 
overcome  natural  controls  on  their 
growth,  or  controls  on  their  ability  to 
cause  adverse  effects.  In  many  other 
cases,  their  natural  hardiness  will  be 
reduced. 

In  addition  to  the  possibility  that 
certain  engineered  organisms  may 
exhibit  new  traits,  if  they  are  released 
they  may  be  transported  through  natural 
dispersal  mechanisms  to  other  areas  in 
the  environment  that  have  not 
previously  contained  organisms  having 
these  new  combinations  of  traits. 

Because  of  these  considerations. 
EPA's  pohcies  will  give  partioilar 
regulatory  attention  to  organisms  that 
have  a  significant  probability  of 
exhibiting  a  new  trait  or  combination  of 
traits  (standards  for  this  are  explained 
below).  This  approach  accompHshes 
two  important  objectives.  First,  it 
identifies  a  group  of  microorganisms 
whose  behavior  in  the  environment 
poses  significant  uncertainty  and  thus 
warrants  regulatory  review. 
Simultaneously,  it  provides  a  way  of 
defining  "new"  microorganisms  that  are 
subject  to  PMN  requirements  under 
TSCA  (see  Unit  OI.C.l). 

EPA's  pohcy.  specifically,  focuses  on 
microorganisms  that  have  been 
deUberately  altered  to  contain  genetic 
material  from  dissimilar  source 
organisms,  because  such  organisms  are 
more  likely  to  exhibit  new  combinations 
of  traits  and  their  behavior  is  therefore 
less  predictable.  Given  this  conceptual 
basis,  the  question  then  becomes  how 
dissimilar  two  organisms  must  be  before 
combinations  of  genetic  material 
between  them  are  likely  to  produce 
"new  combinations  of  traits." 


Based  on  the  following 
considerations,  EPA  has  decided  that 
inter-generic  combinations 
(combinations  from  source  organisms  of 
different  genera)  but  not  intra-generic 
combinations  (source  organisms  from 
the  same  genus)  are  sufficiently  likely  to 
result  in  new  combinations  of  traits  that 
they  should  be  given  special  attention. 
First,  combinations  of  genetic  material 
from  microorganisms  from  different 
genera  are  more  likely  to  result  in  new 
traits  than  combinations  of  genes  from 
microorganisms  within  the  same  genus. 
Also,  while  genetic  exchange  occurs 
nativally  and  somewhat  commonly 
among  many  microorganisms,  it  is  more 
likely  to  occur  in  nature  within  a  single 
genus  than  across  many  different  genera 
(Refs.  2, 12, 13).  Finally,  genus 
designations  provide  a  practical 
criterion  for  administrative  and 
regulatory  purposes. 

The  Agency  has  decided  to  exclude 
certain  combinations  from  special 
consideration  as  inter-generic 
organisms.  Excluded  are  inter-generic 
combinations  in  which  the  genetic 
material  added  to  the  recipient 
microorganism  consists  only  of  well- 
characterized,  non-coding  regulatory 
regions.  The  resulting  organisms  do  not 
possess  new  combinations  of  traits; 
rather,  they  exhibit  quantitative  changes 
in  preexisting  traits.  In  addition,  if 
experience  or  data  indicate  that  certain 
other  inter-generic  combinations 
warrant  exclusion,  the  Agency  will  use 
the  appropriate  statutory  or  policy 
mechanisms  under  FIFRA  and  TSCA  to 
waive  certain  requirements  for 
reviewing  them.  For  example,  EPA  is 
considering  exempting  from  PMN 
review  under  TSCA  those  inter-generic 
combinations  used  only  in  physically 
contained  systems. 

Although  EPA  considers  intra-generic 
combinations  to  be  less  likely  to 
produce  new  combinations  of  traits  than 
inter-generic  combinations,  the  Agency 
realizes  that  science  provides  no 
absolute  standard  for  such  distinctions. 
Nevertheless.  EPA  believes  the 
approach  it  has  adopted  is  practical  and 
facilitates  the  identification  of  those 
microorganisms  that  should  be  subject 
to  special  attention  and  also  that  should 
be  considered  "new"  imder  TSCA.  If 
experience  reveals  that  intra-generic 
combinations  that  could  cause  adverse 
effects  will  be  developed,  the  Agency 
will  modify  its  policies  to  require  review 
of  these  products. 

Unit  rv  contains  more  detailed 
guidance  for  determining  if  a  given 
microorganism  is  the  result  of  an  inter- 
generic  combination.  The 
determinations  are  based  on  taxonomic 
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designations  of  orgaajsms.  The  Agency 
is  aware  that  Microbial  taxonomy  is  a 
dynamic  and  often  cootroveraial  science 
(Refs.  4.  la)  and  that  aew  informatioD 
conoemiqg  nicrooisiuisBs'  properties 
and  internktiooahips  «wiU  alter 
taxonoBic  daaigaadaaa.  However,  the 
Agency  behave*  that  its  prooeduies  can 
be  suffideetly  flexible  to  accoinodate 
the  devek^xaents  that  w31  occw.  and 
that  there  u«  Bsaiiy  significant 
advantages  to  usii^  taxonomic 
staadarda.  These  advaatages  are 
discussed  ia  more  detail  in  Unit  IV. 

b.  Noaiadigenous  uucroorganisias. 
Another  category  of  organisms  that  are 
likely  to  exhibit  traits  new  to  an 
environment  is  nonindigenous 
microrganisBS.  Application  of 
nonindigenous  microorganisms  in  the 
environnent  coold  pose  a  high  degree  of 
uncertainty  with  respect  to  their 
behavior.  Experience  shows  that 
scientists  canaot  always  accurately 
predict  bow  such  oiganismB  will  behave 
in  their  new  environment  (Ref.  15. 16).  It 
can  be  difficult  to  predict  whether  a 
nonindigenous  microorganism  will  be 
subject  to  the  physical  and  biological 
control  factors  present  in  the 
environment  where  it  is  to  be 
introduced.  In  a  small  nimiber  of  cases, 
nonindigenous  pathogens  such  as  the 
chestnut  blight  fungus  and  the  Dutch  elm 
disease  fungus  have  caused  significant 
adverse  effects.  As  a  result,  there  exist 
today  regulations  that  govern  the 
intentional  movement  of  some,  but  not 
all,  nonindigenous  species  (e.g.,  die 
Plant  Pest  Act  administered  by  USDA). 
EPA  believes  that  nonindigenous 
microorganisms  whose  uses  are  covered 
by  FTFRA  should  be  subject  to  Agency 
review  and  evaluation  before  they  are 
released  in  the  environment,  to  minimize 
the  uncertainties  with  respect  to  their 
behavior.  However,  EPA  does  recognize 
that  smail-scale  use  of  certain 
nonindigenous  microbial  pesticides  (i.e., 
pathogens]  may  pose  greater  potential 
risk  than  others,  and  has  accordingly 
adopted  abbreviated  review  procedures 
for  small-scale  use  of  nonpathogenic 
nonindigenous  microbial  pesticides.  Unit 
II  addresses  these  issues,  and  Unit  IV 
provides  guidance  on  determining 
whether  a  microorganism  is 
nonindigenous. 

E.  Explaaation  of  Jurisdiction — EPA  and 
USDA 

Both  EPA  and  USDA  seek  to  assure 
the  safety  of  microbial  products  and  yet 
minimize  impediments  to  intellectual 
and  economic  advances  in 
biotechnoiogy.  Because  some  of  the 
statutes  the  agencies  administer  entail 
overlapping  responsibiUties.  the  two 
agencies  are  eliminating  duplicative 


requirements  wherever  possible  and 
coordinating  their  review*. 

Where  allowed  by  statute.  EFA  and 
USDA  have  *ou;^t  to  efiminate 
overlapiMif  review*  eltogedier.  This 
notice  re&rcts  many  instance*  where 
thi*  ha*  been  done.  Where  overlap* 
could  not  be  avoided  the  agencies  have 
estabiished  nechanisms  for 
coordinating  their  review*.  EPA  and 
USDA  will  identify  principal  liaisons 
who  will  have  the  responsibility  to  afaare 
infonmtkni.  coordinate  data  requests. 
and  keep  one  another  infonaed  of 
communications  with  submitter*.  Al*o, 
the  agencies  will  form  •  coordinating 
coounittee  to  meet  periodically  and 
work  out  general  coordination  problems 
that  may  transcend  specific  reviews. 
Finally,  the  National  Biok>gical  Impact 
Assessment  Program  that  has  been 
established  within  USDA  will  provide  a 
common  resource  of  scientists  available 
to  both  agencies  to  review  procedures, 
protocols,  and  projects  on  an  advisory 
basis. 

Submitters  are  encouraged  to  contact 
either  ag«icy  if  they  have  jurisdictional 
questions,  but  general  guidelines  are 
described  below. 

First  inter-generic  microorganisms 
containing  genetic  material  from  a 
pathogenic  source  organism  most  be 
reported  to  both  agencies  (definitions  of 
"inter-goieric'*  and  "pathogen"  may  be 
found  in  Unit  IV).  In  tliis  case,  statutory 
constraints  make  it  necessary  for  both 
EPA  and  USDA  to  review  the  products 
because  the  microbes  are  potential 
"pests"  subject  to  the  Plant  Pest  Act. 
and  they  are  "new"  and  therefore 
subject  to  TSCA  premanufacture 
notification  (or  they  are  pesticides  and 
subject  to  FIFRA  notification).  However, 
the  agency  reviews  have  somewhat 
different  purposes,  in  that  the  EPA 
review  is  for  a  general  use  of  an 
organism  under  TSCA  or  fc»  use  as  a 
pesticide  under  FIFRA,  while  the  USDA 
review  is  for  a  specific  permit 
application.  The  agencies  will 
coordinate  these  reviews  as  explained 
eariier. 

Second,  persons  developing  inter- 
generic  organisms  that  contain  no 
genetic  material  fit>m  a  pathogen  and 
that  do  not  meet  the  USDA  definition  of 
a  "plant  pest"  will  be  expected  to  report 
only  to  EPA;  they  will  not  report  to 
USDA  at  alL  EPA  will  inform  USDA  and 
the  submitter  if  any  data  suggest  that 
the  orgimiam  has  pest  qualities  which 
may  require  a  permit  from  USDA.  This 
avoids  unnecessary  duplication  of  effort 
and  is  consistent  with  the  non- 
discretionary  responsibility  under  TSCA 
to  review  new  organisms  and  under 
FIFRA  to  review  pesticides. 


Third,  in  the  case  of  intra-geneaic 
engineered  organisms  that  contain 
genetic  material  from  a  pathogen,  the 
use  of  the  organism  will  determine 
which  agency  reviews  it.  When  used 
solely  for  non-pesticidal  agricultural 
purposes,  *«cfa  otganisin*  must  be 
reported  oidy  to  USDA  under  the  Plant 
Pest  Act.  When  used  for  non-agricultural 
purposes,  such  organisms  should  be 
reported  to  EPA.  either  voluntarily 
under  the  TSCA  •ection  5(aM2)  rule  EPA 
will  be  developing  or,  if  the  organism  is 
a  pesticide,  ander  FIFRA.  In  both  cases, 
the  microorganisms  ahould  also  be 
reported  to  USDA  as  potential  plant  or 
animal  pathogens.  When  such  dual 
reporting  is  necessary,  the  agencies  will 
assist  the  submitter  by  coordinating 
through  the  mechanisms  described 
above. 

In  the  case  of  intra-generic  microbes 
containing  no  genetic  material  from 
pathogen*  and  nonengineered 
microorganisms,  EPA  will  gather  general 
information  under  section  8(a)  of  TSCA 
and  conduct  abbreviated  reviews  under 
FIFRA  (see  Units  U  and  UI  of  the  EPA 
notice).  Both  agencies  agree  that 
members  of  this  category  of  microbes,  in 
general,  present  the  lowest  risk  and 
therefore  do  not  need  a  high  level  of 
scrutiny  before  any  release  into  the 
environment  However,  the  FIFRA 
abbreviated  reviews  and  the  TSCA 
section  8(a)  reporting  will  ensure  that 
both  agencies  are  aware  of 
environmental  releases  of  these 
organisms  and  can  take  appropriate 
action  when  necessary. 

F.  EPA  Biotechnology  Science  Advisory 
Committee 

EPA  is  establishing  a  Science 
Advisory  Committee  for  biotechnology. 
The  formabon  of  this  committee  is 
consistent  with  intentions  stated  in  two 
Federal  Register  notices  issued  by  the 
Office  of  Science  and  Technology  Policy 
(49  FR  50904,  December  31. 1964  and  50 
FR  47174.  November  14. 1985).  The 
committee's  primary  functions  will  be  to 
provide  peer  review  of  specific  product 
submissions  under  TSCA.  FIFRA,  and 
other  EPA  statutes  and  scientific 
oversight  of  the  Agency's  biotechnology 
programs. 

The  committee  will  consist  of 
independent  scientists  and  members  of 
the  lay  public  It  will  be  of  sufficient  size 
and  diversity  to  provide  the  range  of 
expertise  required  to  assess  the 
scientific  and  technical  issues  pertinent 
to  its  responsibilitie*.  The  committee 
will  be  supplemented  by  consultants 
when  they  are  needed  to  extend  the 
range  of  expertise  of  the  standing 
committee,  and  will  be  authorised  to 
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form  subcommittees  or  panels  for  any 
purpose  consistent  with  its  charter. 

Scientific  members  of  the  committee 
will  be  selected  on  the  basis  of  their 
professional  qualifications  to  examine 
the  questions  of  hazard,  exposure,  and 
risk  to  humans,  other  non-target 
organisms,  and  ecosystems.  Some 
committee  members  will  serve  as 
liaisons  (holding  joint  membership)  with 
the  FIFRA  Scientific  Advisory  Panel 
(SAP)  and  with  the  EPA  Science 
Advisory  Board  (SAB).  The  SAC  will 
also  include  nonvoting  representatives 
from  other  Federal  agencies  that  are 
involved  in  regulating  products  of 
biotechnology. 

The  Agency  intends  for  meetings  of 
the  SAC  to  be  open  to  the  public. 
Meetings  may  be  closed  by  the 
Chairperson  when  necessary,  such  as 
during  discussion  of  issues  subject  to 
statutory  confidentiality  requirements, 
but  EPA  will  encourage  open  public 
discussion  of  issues  to  the  greatest 
extent  possible  (see  unit  I.G). 

G.  Confidential  Business  Information 

Both  FIFRA  and  TSCA  generally 
prohibit  the  Agency  from  releasing 
certain  confidential  business 
information  (CBI).  These  prohibitions 


apply  to  information  on  products  of 
biotechnology,  and  the  Agency  will  meet 
its  obligations  to  protect  information 
claimed  confidential  by  applicants  and 
other  data  submitters.  However,  the 
Agency  also  recognizes  that  there  is 
strong  public  interest  in  many  aspects  of 
biotechnology,  particularly  in  the 
possibility  of  adverse  effects  resulting 
from  the  environmental  release  of 
genetically  engineered  organisms. 
Accordingly,  it  is  the  Agency's  policy  to 
carry  out  as  much  of  its  review  as 
possible  in  the  open,  in  order  to  provide 
an  opportunity  for  public  participation 
and  to  increase  public  confidence  in  the 
review  process.  The  Agency  is 
encouraged  by  the  extent  to  which 
industry  and  other  submitters  have  been 
willing  to  authorize  the  release  of 
relevant  information  to  date  and  urges 
future  data  submitters  to  limit 
confidentiality  claims  as  much  as 
possible  in  order  to  foster  an  open 
review  process. 

H.  International  Aspects 

EPA  is  committed  to  the  policy 
described  in  the  section  entitled 
"International  Aspects"  in  the  Office  of 
Science  and  Technology  Policy 
Preamble,  published  in  this  Federal 
Register. 


Summary  Table.— Prior  ^4o■^ncA■^ON  and  Review  of  MiCROOflGANiSMS  Appued  in  the 

Environment 

(Covaraga  by  noWcalnn  and  ra<riaw  poloy  ■] 


Typaol  nicrobial  product 


1.  Ganaticaly  anglnaarad  nMgoorganlaim 

a.  Formed  by  dallMraM  eombinationa  o)  ganalic  maletlal  Iroi 
aouroa  or9amama  (inlar.ganartc  ooratvnaliofis). 

b.  Formad  by  ganalic  aiiylnaarinQ  olhar  tian  Mar^.^ananc  oombirtattona 

i  palhog«"fc  mvoa  ofganiama' 


2.  Nonan^naarad  nacfooryaniania 
a.  NorwKkgamua  patfiogana  ■ 


b.  Norwvkganoua  norvathogars„ 
e.( 

d.1 


FIFBRA 


<  10 


>10 


TSCA 


<  10 


>  10 


'"X" 
(at 

•or 

»cala 

UndarTSCA,tiai 
In 


■natama  (10  aoaa  er  laaa)  or  larga  acata 
aubmNlare  mouta  ortf  nOHhi  na  Agancy  onoa 


•w  micraaraanlani  «■  ba  aiAlael  to  EPA  raviawprlor  to 

,  mMlnMmmS  ^pfcaSona,  ••  Mteatod.  Undar  -reCA.  m  .    ^. 

ma  HTM  ipproiinato  ttna).  urMaa  during  ttta  or«glni<  raviaw  EPA  lyialHi  lliat  lunhar  rapoftng  la  raqi*ad. 

O^  JiilLliiMii  ««  ta  amMummmn  wm  ba  nblaci  to  eora^iatod  r*imi  prior  to  iraatacato  (10  •or««  >*■)  »  tyy* 
ila  (oraaiw  lh«i  10  aoraa)  arwCawnantol  apcicaiona,  M  MkMad.  Undar  RPRA.  *m  prawlaion  ■  adacSva  immadaWy. 


iwWcaian  «MI  ba  ImplamanMd  ttwough  niamatanB' 


aoMy  lor  non-piiMcldrt  agrlcuNural  pupoaaa  «■  not  ba  aub)acl  to  EPA  noWcafion 
raquwrnanta.  Tliay  ••  ba  ii*i|act  only  to  USOA  ra»la«.  Saa  Unl  IV  tor  a  da*r*o«  •!  " 


n.  ApplicabiUty  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  to  Nficrobial  Products 

A.  Background 

Biological  agents,  including 
microorganisms,  may  be  used  as 
pesticides,  and  as  such  they  are  subject 
to  regulation  under  FIFRA  unless 
specifically  exempted  by  regulation. 
FIFRA  establishes  EPA's  authority  over 
the  distribution,  sale,  and  use  of 


pesticide  products.  Before  EPA  can 
register  a  pesticide,  it  must  have 
sufficient  data  to  determine  that  the 
product,  when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  will  not  cause  (or  significantly 
increase  the  risk  of)  unreasonable 
adverse  effects  to  humans  or  the 
environment  In  recent  years,  the 
Agency  has  put  in  place  poUcies, 
procedures,  and  regulations  to  address 
the  human  health  and  environmental 


concerns  raised  by  the  application  of 
biological  pesticides  (including 
genetically  engineered  and 
nonindigenous  microbial  products)  in 
the  environment.  This  unit  outlines 
EPA's  regulatory  mechanism  for  these 
products  and  updates  its  policy  on 
small-scale  field  testing  of  microbial 
pesticides. 

Regulations  promulgated  under  FIFRA 
and  appearing  at  40  CFR  162.5(c)(4) 
specify  that  microorganisms,  when  used 
as  pesticides,  are  regulated  under 
FIFRA.  The  specific  kinds  of  data  and 
information  that  are  required  to  support 
the  registration  of  each  microbial 
pesticide  under  FIFRA  are  detailed  in  40 
CFR  158.65. 158.170.  and  162.163.  The 
Agency  has  also  published  guidance  for 
developing  these  data  in  the  Pesticide 
Assessment  Guidelines:  Subdivision 
M— Biorational  Pesticides  (Ref.  20). 

The  Agency  must  conduct  a  complete 
evaluation  and  review  of  the  data 
submitted  to  support  any  pesticide 
registration  before  determining  v»rhether 
the  pesticide  should  be  registered.  This 
evaluation  is  conducted  with  respect  to 
the  general  criteria  set  forth  in  40  CFR 
162.7(d)  and  (e)  and  162.167.  Prior  to 
registration,  producers  may  test  their 
pesticide  products  under  an 
experimental  use  permit  (EUP).  issued 
pursuant  to  section  5  of  FIFRA  and  40 
CFR  Part  172.  The  data  and  information 
needed  to  support  the  issuance  of  an 
EUP  for  microbial  pesticides  are 
specified  at  40  CFR  158.170. 

The  regulations  governing  EUPs 
include  a  generally  applicable 
presumption  that  EUPs  will  not  be 
required  for  certain  small-scale 
experimental  uses  of  new  pesticides  (or 
new  uses  of  previously  registered 
pesticides).  Recently,  however,  the 
Agency  issued  a  statement  of  interim 
policy  on  small-scale  field  testing  of 
nonindigenous  and  genetically  altered 
microbial  pesticides,  published  in  the 
Federal  Re^ster  of  October  17, 1984  (4) 
FR  40659);  see  also  49  FR  50882. 
December  31, 1964.  Briefly,  the  policy 
statement  announced  that  the  small- 
scale  field  test  provision  of  40  CFR  172.3 
would  not  automatically  apply  to.  and 
that  the  Agency  should  be  notified 
before  the  initiation  of,  any  field  testing 
of  genetically  altered  or  nonindigenous 
microbial  pesticides  to  determine  if 
EUPs  are  required.  This  policy  is  being 
revised  by  this  notice  and  is  discussed 
in  detail  in  Unit  ILD. 

B.  Scope  of  FIFRA 

1.  Pesticides  addressed  by  this  notice. 
All  pesticides  whose  active  ingredient(s) 
consist  of  microorganism(s)  (i.e..  all 
microbial  pesticides)  are  addressed  by 
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this  notice.  Microbial  pesticides  may 
induae  bacteria  and  blue-green  algae, 
fungi,  viruses,  and  protozoa  used  as  pest 
control  agents. 

2.  Pesticides  not  addressed  by  this 
notice.  The  Agency  has  determined  that 
certain  nonmicrobial  organisms  which 
fall  within  the  definition  of  biological 
control  agents  are  already  addressed  by 
other  agencies,  specifically  USDA  and 
the  Department  of  the  Interior.  Examples 
of  these  biological  control  agents  are 
vertebrates,  insect  predators, 
nematodes,  and  macroscopic  parasites. 
Therefore,  pursuant  to  secb<»  2S(b)  of 
FIFRA  and  40  CFR  162.5(cK4).  these 
nonmicrobial  biological  control  agents 
have  been  exempted  from  regulation 
under  FIFRA.  However,  if  EPA.  in 
cooperation  with  other  agencies, 
determines  that  certain  biological 
control  agents  exempted  by  S  182.5(c)(4) 
are  not  being  adequately  regulated, 
these  organisms  will  be  referred  to  the 
attention  of  the  appropriate  agency  or 
added  to  the  exceptions  in  S  162.5(c)(4) 
by  amendment  In  the  latter  case,  those 
organisms  would  no  longer  be 
considered  exempt  from  the  provisions 
of  FIFRA. 

This  unit  of  the  notice  does  not 
address  any  chemical  pesticide  product 
or  byproduct  produced  by 
microorganisms.  Such  chemicals  are 
covered  under  current  pesticide 
regulations,  registration  procedures, 
data  requirements,  and  testing 
guidelines  (see  40  CFR  Parts  158  through 
180;  and  Subdivisions  D  through  O  of  the 
Pesticide  Assessment  Guidelines). 

3.  Information-galhering  policy.  In 
order  to  expand  its  level  of  knowledge 
and  expertise,  monitor  the  industry,  and 
determine  whether  its  current  policy 
needs  modification,  the  Agency  needs  as 
complete  a  data  base  as  possible. 
Accordingly,  those  developing  microbial 
products  intended  for  use  as  pesticides 
that  are  not  otherwise  subject  of  FIFRA 
review  are  encouraged  to  keep  the 
Agency  apprised  of  their  activities.  In 
addition,  registrants  of  microbial 
pesticides  are  reminded  that,  pursuant 
to  FIFRA  section  6(a)(2),  they  must 
report  any  information  regarding 
unreasonable  adverse  effects  of  the 
pesticide  on  the  environment. 

C.  Microbial  Pesticides— History  and 
Long-Term  Regulatory  Strategy 

1.  History.  Microbial  pesticides  have 
been  in  use  for  many  years.  In  1948,  the 
Federal  Government  registered  the  first 
such  product  Bacillus  popilliae,  to 
control  Japanese  beetle  larvae  in  turf. 
However,  it  was  not  until  the  late  19608 
and  early  19708  that  interest  in  microbial 
pesticides  began  to  increase.  At  that 
time,  EPA  began  to  develop  policies  and 


procedures  to  specifically  address 
microbial  pesticide  products.  In  1983, 
EPA's  Office  of  Pbsticidfe  Programs 
issued  testing  guidelines  for  microbial 
pesticides  (Ref.  20).  A  year  later,  EPA 
issued  a  final  regulation  (40  CFR  Part 
158)  specifying  tibe  data  requirements  for 
pesticide  registration  (including 
genetically  engineered  microbial 
pesticides).  As  of  1985,  there  were  14 
microbial  pesticides  used  in  several 
hundred  separate  products  registered  for 
use  in  agriculture,  forestry,  mosquito 
control,  and  homes. 

As  indicated  in  Unit  II.A  above.  EPA 
issued  an  interim  policy  on  small-scale 
field  testing  of  genetically  altered  and 
nonindigenous  microbial  pesticides  in 
October  1984  (49  FR  40659).  To  date, 
under  this  policy,  HPA  has  received  and 
reviewed  five  notifications  for 
genetically  engineered  microbial 
pesticides  and  two  notifications  for 
nonindigenous  microbial  pesticides. 
Three  EUP  applications,  required  in  part 
to  address  unresolved  issues  identified 
in  the  review  of  these  notifications,  have 
since  been  received.  These  applications 
were  for  genetically  engineered 
microbial  pesticides. 

2.  Long-term  regdatory  strategy. 
Although  EPA  has  an  estabUshed 
regulatory  mechanism  for  microbial 
pesticides,  the  Agency  envisions  some 
further  modifications  in  the  future  to 
specify  certain  policies  in  more  detail, 
keep  the  assessment  process  current 
with  existing  scientific  knowledge,  and 
ensure  an  efficient  review  mechanism. 
Some  of  these  anticipated  modifications 
are  discussed  here. 

As  noted  in  Unit  I,  EPA  intends  to 
revise  the  EUP  regulations  (40  CFR  Part 
172)  to  incorporate  the  concepts 
embodied  in  the  interim  policy  on  small- 
scale  field  testing.  Specifically,  Part  172 
will  be  revised  to  specify  more  clearly 
which  applicants  must  notify  EPA 
before  conducting  small-scale  field  tests 
with  microbial  pesticides  and  the 
content  of  notification. 

As  noted  in  the  overview  to  this  EPA 
notice  (Unit  I.F),  EPA  is  forming  a 
Science  Advisory  Committee.  The 
Scientific  Advisory  Panel,  an  advisory 
group  mandated  by  FIFRA,  will  continue 
to  serve  in  its  advisory  capacity  on 
specific  submissions  under  FIFRA,  until 
the  SAC  is  formed. 

FIFRA  requires  EPA  to  review  and 
periodically  update  its  guidelines,  and 
OPP  has  begun  this  process  for  the 
Subdivision  M  Pesticide  Assessment 
Guidelines.  The  Guidelines  are  currently 
being  revised  to  reflect  current  testing 
methodology  and  advances  in  risk 
assessment  capabilities  resulting  from 
OPP's  recent  experience  in  evaluating 
genetically  engineered  microbial 


pesticides.  In  addition,  as  the  Agency 
gains  risk  assessment  experience  and 
assembles  a  larger  body  of  risk 
assessment  data.  It  may  be  appropriate 
to  amend  the  Part  158  data  requirements 
regulation  to  add  to  or  modify  the  data 
requirements  that  apply  to  genetically 
engineered  and  nonindigenous  microbial 
pesticides. 

D.  Regulatory  Review  of  Microbial 
Pesticides 

This  unit  describes  EPA's  data 
requirements  and  review  procedures  for 
microbial  pesticides.  In  particular,  Unit 
II.D.l  describes  the  requirements  and 
review  plan  for  those  microbial 
pesticides  subject  to  review  under 
FIFRA  before  they  may  be  used  in  any 
application  in  the  environment  (i.e., 
small-scale  field  testing).  Unit  II.D.2 
outlines  the  regulatory  review  for  those 
microbial  pesticides  subject  to  the 
FIFRA  requirements  for  an  experimental 
use  permit  or  registration.  In  most 
instances,  microbial  pesticides  subject 
to  the  provisions  in  Unit  IID.l  will  also 
be  subject  to  the  provisions  in  Unit 
II.D.2  when  they  are  to  be  used  for 
larger  scale  or  commercial  purposes  in 
the  environment. 

1.  Small-scale  field  testing.  Prior  to 
obtaining  a  registration  for  a  pesticide 
product,  applicants  generally  need  to 
conduct  field  studies  in  order  to  gather 
product  performance,  use,  and  other 
types  of  data  necessary  to  support  the 
registration  of  their  product.  The 
regulations  governing  field  studies  (40 
CFR  Part  172}  include  a  generally 
applicable  presumption  that  EUPs  will 
not  be  required  for  certain  small-scale 
uses  of  new  pesticides  (or  new  uses  of 
previously  registered  pesticides).  The 
Agency  issued  a  statement  of  interim 
policy  addressing  small-scale  field 
testing  of  microbial  pesticides  in  1984. 
The  interim  policy  announced  that  the 
Agency  should  be  notified  before 
initiation  of  any  field  testing  of 
genetically  altered  or  nonindigenous 
microbial  pesticides.  The  purpose  of  this 
policy  is  to  provide  a  mechanism  for  the 
Agency  to  evaluate  these  proposed 
small-scale  field  tests  for  possible  risk 
to  human  health  or  the  environment  and 
determine  whether  EUPs  are  required 
before  the  tests  can  be  initiated. 

Small-scale  field  studies  are  (1) 
terrestrial  field  studies  that  involve  10 
acres  or  less  of  land;  and  (2)  aquatic 
field  studies  that  involve  1  surface  acre 
or  less  of  water. 

To  minimize  the  regulatory  burden  on 
producers  of  genetically  engineered  and 
nonindigenous  microbial  pesticides,  and 
more  closely  correlate  the  level  of 
Agency  review  with  potential  risk  of  the 
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microorganism,  the  Agency  has  adopted 
a  two-level  review  system  based  on  its 
evaluation  of  the  potential  risks  posed 
by  various  types  of  microorganisms.  The 
two-level  system  will  allow  the  Agency 
to  receive  some  basic  information  on 
small-scale  testing  of  genetically 
engineered  and  nonindigenous 
microorganisms  that  are  less  likely  to 
pose  significant  risks  to  humans  or  the 
environment  (Level  I  reporting),  while 
reserving  full  notification  and  review 
procedures  for  microorganisms  about 
which  there  is  more  concern  (Level  II 
notification).  The  review  system  is 
designed  so  that  producers  of  microbial 
pesticides  may  proceed  with  their  small- 
scale  field  tests  without  Agency 
approval,  unless  they  are  notified  within 
a  specified  time  that  additional 
information  or  an  EUP  is  required.  In  the 
case  of  level  I  reporting,  producers  need 
only  provide  a  limited  amount  of 
information,  and  are  assured  of  an 
expedited  response  from  the  Agency  if  it 
is  determined  that  additional 
information  is  required. 

The  two-level  system  is  based  on  the 
analysis  set  forth  at  Unit  I.D,  in  which 
the  Agency  has  defined  groups  of 
microorganisms  that  raise  more 
concerns  about  their  Ukelihood  to  pose 
risks  to  humans  or  the  environment 
when  released  into  the  environment, 
than  other  microorganisms.  Specifically, 
these  include  microbial  pesticides 
formed  by  deliberately  combining 
genetic  material  from  organisms  of 
different  genera  and  genetically 
engineered  or  nonindigenous  microbial 
pesticides  derived  from  pathogenic 
source  organisms.  However,  other 
genetically  engineered  and 
nonindigenous  microbial  pesticides  are 
less  likely  to  pose  significant  risks  to 
humans  or  the  environment  when 
applied  in  small-scale  field  test. 
Accordingly,  the  Agency  has  determined 
that  this  second  category  of  microbial 
pesticides  will  be  subjected  to  a 
reporting  requirement  and  will  be 
reviewed  as  described  in  Unit  II.D.1  a 
through  c  below.  The  Agency  will  have 
up  to  30  days  to  review  the  reported 
information.  The  kind  of  information 
needed  to  fulfill  the  reporting 
requirement  is  typically  already 
available  to  an  applicant  as  an  essential 
part  of  product  research  and 
development,  and  is  not  generally 
expected  to  require  generation  of  new 
data. 

All  microbial  pesticides  formed  by 
deliberately  combining  genetic  material 
from  organisms  of  different  genera,  and 
all  genetically  engineered  or 
nonindigenous  microbial  pesticides 
derived  from  pathogenic  source 


organisms  will  be  subject  to  the  full 
notification  requirements  (Level  II)  as 
described  in  Unit  II.D.l.e  below.  The 
Agency  has  determined  that  these 
organisms  should  continue  to  be 
subjected  to  the  full  notification  and 
review  procedures  set  out  in  the  original 
interim  policy  published  on  October  17, 
1984.  The  Agency  will  have  up  to  90 
days  to  review  a  Level  II  notification. 

The  scope  and  requirements  for  Level 
I  reporting  and  Level  11  notification  are 
detailed  below.  The  interim  policy  as 
revised  by  this  notice  does  not  apply  to 
studies  conducted  under  enclosed, 
contained  conditions,  as  defined  in  Unit 
IV. 

a.  Level  I  reporting.  Level  I  reporting 
for  small-scale  field  testing  applies  to  all 
genetically  engineered  or  nonindigenous 
microbial  pesticides  not  otherwise 
covered  by  Level  II  notification  as 
detailed  in  lI.D.l.d  below.  Small-scale 
field  tests  of  additional  groups  of 
genetically  engineered  and 
nonindigenous  microbial  pesticides  now 
covered  by  Level  II  notification  may 
also  be  determined  to  warrant  only 
abbreviated  review  in  the  future.  The 
Agency  will  make  these  determinations 
on  a  case-by-case  basis. 

b.  Level  1  information.  Each  report 
should  include  the  following 
information,  or.  where  specific 
information  is  not  submitted, 
documentation  of  why  it  is  not 
practicable  or  necessary  to  provide  the 
information. 

(1)  Identity  of  the  microorganism, 
including  characteristics,  and  means 
and  limits  of  detection. 

(2)  Description  of  the  natural  habitat 
of  the  microorganism  or  its  parental 
strains,  including  information  on  natural 
predators,  parasites,  and  competitors. 

(3)  Information  on  the  host  range  of 
the  parental  strain(8)  or  nonindigenous 
microorganism. 

(4)  Information  on  the  relative 
environmental  competitiveness  of  the 
microorganism,  if  available. 

(5)  If  the  microorganism  is  genetically 
engineered,  information  should  be 
provided  on  the  methods  used  to 
genetically  engineer  the 
microorgani8m(s);  the  identity  and 
location  of  the  rearranged  or  inserted/ 
deleted  gene  segment(8)  in  question;  a 
description  of  the  new  trait(8)  or 
characteri8tic(s)  that  are  expressed; 
information  on  potential  for  genetic 
transfer  and  exchange  with  other 
organisms,  and  on  genetic  stability  of 
any  inserted  sequence. 

(6)  A  description  of  the  proposed 
testing  program,  including  site  location, 
crop  to  be  treated,  target  pest  amount  of 


test  material  to  be  applied,  and  method 
of  application. 

c.  Level  1  reporting  process.  EPA  will 
have  up  to  30  days  to  review  the  above 
information  to  make  a  preliminary 
determination  of  the  need  for  an  EUP.  If 
the  Agency  does  not  notify  the  applicant 
of  the  need  for  an  EUP  within  the  30 
days,  the  applicant  may  proceed  with 
the  proposed  field  test.  If,  on  preliminary 
assessment,  the  test  raises  sufficient 
concerns  such  that  the  Agency 
determines  that  additional  information 
or  monitoring  is  warranted,  then  an  EUP 
will  be  required  (e.g.,  microorganisms 
for  which  there  is  limited  scientific 
information  or  regulatory  experience,  or 
that  raise  significant  questions 
concerning  genetic  stability, 
competitiveness,  or  mode  of  action,  or 
that  warrant  specific  environmental 
monitoring  during  the  test).  In  this  case, 
the  applicant  has  two  options.  First  the 
applicant  may  apply  for  a  permit 
providing  the  necessary  data  and 
information  required  to  support  the 
application.  Alternatively,  the  applicant 
may  provide  all  additional  data  and 
information  required  under  Level  11 
notification  as  outlined  in  Unit  II.0.1.e 
below.  If  the  latter  option  is  chosen,  the 
Agency  will  have  an  additional  60  days 
to  review  the  full  notification  package 
and  make  a  final  determination  as  to 
whether  an  EUP  is  required. 

d.  Level  11  notification.  Level  U 
notification  for  small-scale  field  testing 
applies  to  microbial  pesticides: 
Microbial  pesticides  formed  by 
deliberately  combining  genetic  material 
from  oiganisms  of  different  genera, 
genetically  engineered  microbial 
pesticides  derived  from  source 
organisms  that  are  pathogens  (as 
defined  in  Unit  IV),  and  nonindigenous 
pathogenic  microbial  pesticides  (as 
defined  in  Unit  IV). 

e.  Level  II  requirements.  Notification 
should  include  adequate  information  to 
allow  the  Agency  to  evaluate  the  small- 
scale  field  testing  program.  Each 
notification  should  include  the  following 
information,  or.  where  specific 
information  is  not  submitted, 
documentation  of  why  it  is  not 
practicable  or  necessary  to  provide  the 
information. 

(1)  Background  information  on  the 
microorganism. 

(a)  Identity  of  the  microorganism, 
including  tables  of  characteristics,  and 
means  and  limit  of  detection  using  the 
most  sensitive  and  specific  methods 
available. 

(b)  Description  of  the  natural  habitat 
of  the  microorganism  or  its  parental 
strains,  including  information  on  natural 
predators,  parasites,  and  competitors. 
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(c)  Information  on  host  range, 
especially  infectivity  and  pathogenicity 
to  nontarget  organisms. 

(d)  Information  on  survival  and  ability 
of  the  microorganism  to  increase  in 
numbers  (biomass)  in  the  environment 
(e.g..  latx>ratory  or  containment  facility 
test  data). 

(e)  If  the  microorganism  is  genetically 
altered,  the  following  information 
should  be  provided  in  addition  to  the 
information  listed  in  (a)  through  (d) 
above: 

i.  Information  on  the  methods  used  to 
genetically  alter  the  microorganism. 

ii.  The  identity  and  location  of  the 
rearranged  or  inserted/deleted  gene 
segment(s]  in  question  {host  source, 
nature,  base  sequence  data,  or 
restriction  enzyme  map  of  the  gene(s)). 

iii.  Information  on  the  control  region 
of  the  gene(3),  and  a  description  of  the 
new  trait(s)  or  characleristicfs)  that  are 
expressed. 

iv.  Information  on  potential  for  genetic 
transfer  and  exchange  with  other 
organisms,  and  on  genetic  stability  of 
any  inserted  sequence. 

v.  Information  on  relative 
environmental  competitiveness 
compared  to  the  parental  strains. 

(2)  Description  of  proposed  field  test. 

(a)  The  purpose  or  objectives  of  the 
profMJsed  testing. 

(b)  A  detailed  description  of  the 
proposed  testing  program,  including  test 
parameters. 

(c)  A  designation  of  the  pest 
organismfs)  involved  (common  and 
scientific  names). 

(d)  A  statement  of  composition  for  the 
formulation  to  be  tested,  giving  the 
name  and  percentage  by  weight  of  each 
ingredient,  active  and  inert,  production 
methods,  contamination  with 
extraneous  microorganisms,  potency 
and  amount  of  any  toxins  present,  and 
where  applicable  the  number  of  viable 
microorganisms  per  unit  weight  or 
volume  of  the  product  {or  other 
appropriate  system  for  designating  the 
quantity  of  active  ingredient). 

(e)  The  amount  of  pesticide  product 
proposed  for  use  and  the  method  of 
application. 

(f)  The  State(8)  in  which  the  proposed 
program  will  be  conducted,  and  specific 
identification  of  the  exact  location  of  the 
test  site(s)  (including  proximity  to 
residences  and  human  activities,  surface 
water,  etc.). 

(g)  The  crops,  fauna,  flora, 
geographical  description  of  sites,  modes, 
dosage  rates,  frequency,  and  situation  of 
application  on  or  in  which  the  pesticide 
is  to  be  used. 

(h)  A  comparison  of  the  natural 
habiut  of  the  microorganism  with  the 
proposed  test  sit& 


(i)  The  nimiber  of  acres,  number  of 
stnictitfal  sites,  or  number  of  animals/ 
plants,  by  State,  to  be  treated  or 
included  in  the  area  of  experimental  use, 
and  the  procedures  to  be  used  to  protect 
the  test  area  from  intrusion  by 
unauthorized  individuals. 

(j)  The  proposed  dates  or  period{s) 
during  which  the  testing  program  is  to 
be  conducted,  and  the  manner  in  which 
supervision  of  the  program  will  be 
accomplished. 

(k)  A  description  of  procedures  for 
monitoring  the  microorganism  within 
and  adjacent  to  the  test  site  during  the 
field  test. 

(1)  The  method  of  disposal  or 
sanitation  of  plants,  animals,  soils,  etc.. 
that  were  exposed  during  or  after  the 
field  test. 

(m)  Means  of  evaluating  potential 
adverse  effects  and  methods  of 
controlling  the  microorganism  if 
detected  beyond  the  test  area. 

In  addition,  the  following  references 
should  be  consulted  for  further  guidance 
on  the  kinds  of  data  and  information 
that  may  be  relevant  to  the  evaluation  of 
genetically  engineered  microorganisms: 
"Proposed  Points  to  Consider  for 
Environmental  Testing  of 
Microorganisms"  developed  by  the 
National  Institutes  of  Health 
Recombinant  DNA  Advisory  Committee 
Working  Group  on  Release  into  the 
Environment  (Ref.  11);  "Subdivision  M: 
Biorational  Pesticides"  (Ref  20);  a  report 
by  the  Cornell  Ecosystems  Research 
Center  titled  "Potential  Impacts  of 
Environmental  Release  of  Biotechnology 
Products:  Assessment  Regulation,  and 
Research  Needs"  (Ref  9);  a  National 
Science  Foundation  Report  titled  "The 
Suitability  for  Environmental 
Applications  of  Biotechnology"  (Ref  3); 
and  EPA  "Points  to  Consider  in  the 
Microorganisms"  (available  from  TSCA 
Assistance  Office  at  the  address  given 
at  the  beginning  of  this  notice). 

f.  Level  II  review  procesB.  Once  the 
supporting  data  have  been  submitted, 
EPA  has  up  to  90  days  to  review  each 
notification  of  intent  to  conduct  small- 
scale  field  testing  and  to  determine 
whether  an  EUP  is  required.  The  Agency 
encourages  prospective  applicants  to 
meet  with  EPA  prior  to  submission  of 
their  notification  to  discuss  their  field 
test  and  determine  what  specific  data 
would  be  necessary  to  evalaute  the 
product. 

EPA's  review  process  will  include 
some  or  all  of  the  elements  described  in 
the  following  paragraphs.  As  the  Agency 
builds  a  baseline  of  risk  assessment 
data  and  gains  more  experience  in 
evaluating  these  products,  certain  steps 
may  no  longer  be  necessary.  In  addition, 
an  abbreviated  review  process  may  be 


appropriate  in  some  situations  (e.g.. 
review  of  a  proposal  that  is  similar  to  an 
already  reviewed  case).  Such  a 
determination  will  be  made  on  a  case- 
by-case  basis. 

Once  a  notification  is  received.  OPP 
reviews  each  proposal  and  assesses 
potential  risks  associated  with  the 
proposed  experiment.  OPP  develops  a 
written  scientific  position  for  each 
proposal  which  identifies  potential 
problems  or  significant  unanswered 
questions  and  sets  forth  a  statement  of 
the  overall  likeUhood  of  significant  risk 
from  the  proposed  field  testing.  As  the 
review  process  proceeds,  it  may  be 
necessary  for  OPP  to  request 
supplemental  information. 

OPP  obtains  comments  on  its 
assessment  from  a  workgroup  within 
EPA  and  from  other  Federal  agencies  as 
appropriate  (e.g.,  USDA.  National 
Institutes  of  Health,  Food  and  Drug 
Administration,  and  National  Science 
Foundation).  Their  comments  are 
incorporated  into  the  scientific  position, 
as  appropriate. 

OPP  contacts  the  appropriate  State 
pesticides  regulatory  authorities  to 
ensure  that  they  are  aware  of  the 
proposal  and  to  discuss  EPA's 
assessment.  These  contacts  ensure  that 
the  actions  of  EPA  and  the  State 
agencies  are  as  consistent  as  possible. 
OPP  also  notifies  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
the  USDA  so  that  they  can  determine 
whether  any  aspect  of  the  proposed 
experiment  falls  within  APHIS 
jurisdiction  and.  if  so,  to  avoid 
duplicative  or  conflicting  assessments. 
Thus  far,  reviews  of  small-scale  field 
testing  proposals  for  genetically 
engineered  microbial  pesticides  have 
emphasized  some  questions  that  have 
not  been  as  significant  in  the 
assessments  of  naturally  occurring 
microbial  pesticides.  For  example,  OPP 
has  identified  potential  risks  associated 
with  the  transfer  of  inserted  genetic 
material  to  other  organisms,  the 
competitiveness  of  the  engineered 
organism  compared  with  the  parental 
organisms  in  the  environment,  and  the 
ability  of  the  engineered  organism  to 
become  established  in  a  new  ecological 
niche  and  thereby  pose  a  potential 
adverse  environmental  impact. 

OPP  has  addressed  these  and  similar 
questions  on  a  case-by-case  basis  in  its 
risk  assessments.  In  some  cases, 
apphcants  have  addressed  questions  by 
redesigning  the  proposed  application  or 
test  microorganism  to  minimize  the 
potential  risk.  In  other  instances,  EPA 
has  established  data  requirements  and 
test  methods  as  a  baseline,  and  has 
designed  specific  laboratory  test(s)  (or 
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tiered  series  of  tests)  to  establish 
whether  the  effect  of  concern  is  likely  to 
materialize  under  field  conditions. 

If  the  notification  raises  complex  or 
controversial  scientific  questions,  OPP 
provides  the  notification  package  and  its 
scientific  evaluation  to  a  group  of 
independent  scientists  constituted  as  a 
subpanel  of  FIFRA's  Scientific  Advisory 
Panel.  Separate  subpaneis  may  be 
formed  to  review  each  proposal  since 
each  microorganism  and  its  proposed 
use  may  differ  and  raise  questions  that 
require  the  analysis  of  individuals  with 
different  expertise.  The  purpose  of  the 
SAP  subpanel  is  to  obtain  an 
independent  peer  review  of  the  OPP 
scientific  position,  to  address  specific 
scientific  questions  raised  by  OPP,  and 
to  identify  any  additional  points, 
questions,  or  problems.  As  noted 
previously  in  Unit  l.F,  the  Agency  is 
forming  a  Science  Advisory  Committee 
which  will  assume  these  responsibilities 
in  the  future. 

At  the  conclusion  of  the  review,  the 
Agency  then  decides  whether  an  EUP  is 
required.  The  decision  document  sets 
forth  OPP's  conclusions  with  respect  to 
potential  risks  associated  with  the 
proposal,  identifies  any  remaining 
questions  or  additional  data  that  may  be 
needed  to  complete  the  risk  assessment, 
and,  if  an  EUP  is  required,  may 
recommend  restrictions,  limitations,  or 
modifications  of  the  proposal  to  address 
areas  of  concern.  If  an  EUP  is  not 
required,  the  applicant  may  proceed 
with  the  proposed  field  test.  If  an  EUP  is 
required,  the  applicant  must  apply  for  a 
permit,  providing  the  necessary  data 
and  information  required  to  support  the 
application.  The  Agency  may  decide  to 
require  an  EUP  to  ensure  that  the 
experiment  is  conducted  within  certain 
defined  limitations,  the  necessary  data 
are  developed  to  assess  the  proposal,  or 
certain  kinds  of  data  are  developed 
during  the  test  and  reported  to  the 
Agency. 

2.  EUPs,  large-scale  testing,  and 
registration.  Before  a  pesticide  may  be 
marketed  as  a  commercial  product,  it 
must  first  be  registered  as  provided  for 
in  section  3  of  FIFRA.  Large-scale  field 
testing  of  a  microbial  pesticide  is  often 
necessary  to  evaluate  a  potential 
product  and  obtain  data  needed  to 
support  registration  of  the  product.  This 
testing,  like  small-scale  field  testing 
under  an  EUP,  is  subject  to  section  5  of 
FIFRA  which  authorizes  EPA  to  approve 
applications  for  EUPs  for  limited  use  of 
an  unregistered  product  or  use  of  a 
registered  product  for  an  unregistered 
use.  Data  requirements  for  registration 
are  specified  in  40  CFR  158.170  and  a 
subset  of  these  requirements  applies  to 


large-scale  field  testing  proposals  to  be 
performed  under  EUPs.  The  regulatory 
review  process  consists  of  the  same 
basic  elements  in  both  situations  and  is 
described  in  this  unit. 

a.  Scope.  Ail  microbial  pesticides  to 
be  used  in  large-scale  field  tests  are 
subject  to  review  under  FIFRA  EUP 
regulations.  The  conditions  under  which 
an  EUP  is  required  are  specified  at  40 
CFR  Part  172.  which  also  provides 
guidance  on  how  to  determine  whether 
an  EUP  must  be  obtained.  Likewise,  all 
microbial  pesticides  are  subject  to  the 
FIFRA  registration  requirements. 

b.  General  requirements  for  microbial 
pesticides.  The  existing  pesticide  data 
requirements  and  regulations  governing 
large-scale  field  testing  (40  CFR  Parts 
158  and  172)  and  registration  (40  CFR 
Parts  158  and  162)  are  applicable  to  all 
microbial  pesticides,  both  naturally 
occurring  and  otherwise. 

The  agency  believes  that  these 
requirements  are  adequate  for  the 
assessment  of  indigenous  microbial 
pesticides,  and  provide  a  basis  for 
evaluating  genetically  engineered  and 
nonindigenous  microbial  pesticides  as 
well.  However,  the  Agency  believes  that 
additional  data  and  information, 
determined  on  a  case-by-case  basis, 
may  be  necessary  to  evaluate  some 
properties  of  genetically  engineered  and 
nonindigenous  microbial  pesticides.  Part 
158  explicitly  provides  the  necessary 
flexibility  to  require  additional  data 
(§  158.65)  as  well  as  the  flexibility  to 
waive  data  requirements  that  are  not 
applicable  (S  158.45). 

c.  Additional  requirements  for 
genetically  engineered  and 
nonindigenous  microbial  pesticides. 
Any  additional  data  requirements  will 
be  determined  on  a  case-by-case  basis 
depending  on  the  particular 
microorganism,  its  parent 
microorganisms,  its  native  habitat,  the 
pesticide  use  pattern,  and  the  manner 
and  extent  to  which  the  microorganism 
may  have  been  engineered.  These 
additional  requirements  could  include: 

(1)  Description  of  the  natural  habitat 
of  the  microorganism  or  its  parental 
strains,  including  information  on  natural 
predators,  parasites,  and  competitors. 

(2)  Information  on  relative  ability  to 
survive  and  increase  in  number  or 
biomass  as  compared  to  the  parental 
strains. 

(3)  Selected  environmental  fate  tests 
from  40  CFR  158.170. 

(4)  Additional  toxicology  tests  from  40 
CFR  158.170. 

(5)  If  the  microorganism  is  genetically 
altered,  then  information  on  the  genetic 
modification  techniques  used,  the 
identity  of  inserted  gene  segment(s) 


(base  sequence  data  or  restriction 
enzyme  map  of  the  gene),  the  control 
region  of  the  gene(s),  a  description  of  the 
new  traits  or  characteristics  that  are 
intended  to  be  expressed,  and  tests  to 
evaluate  genetic  stability  and  exchange, 
may  be  required  as  specified  previously 
at  Unit  II.D.l.b  above. 

d.  Review  process  for  genetically 
engineered  and  nonindigenous 
microbial  pesticides.  EUP  applications 
will  be  reviewed  in  compliance  with  the 
EUP  regulations  under  40  CFR  Part  172. 
The  registration,  reregistration,  and 
classification  procedures  of  40  CFR  Part 
162  will  be  followed  for  registration 
applications.  The  review  process  will 
contain  the  same  major  elements  as 
those  outlined  previously  for  small-scale 
field  testing  notifications  (see  Unit 
lI.D.l.c).  Briefly,  this  process  involves 
scientific  review  and  risk  assessment  by 
EPA  scientists  and,  if  appropriate, 
review  and  comment  from  other  Federal 
agencies  and  independent  expert 
consultants. 

Once  the  supporting  data  have  been 
submitted,  EPA  has  up  to  120  days  to 
review  an  EUP  application  and 
determine  whether  to  grant  a  permit. 
Past  experience  indicates  that  the 
registration  process  for  a  new  microbial 
pesticide  may  vary  from  9  months  to 
several  years  depending  upon  the 
particular  product,  its  use  pattern,  and 
the  completeness  of  the  registration 
package  submitted  to  EPA. 

Both  the  EUP  and  registration  process 
may  provide  an  opportunity  for  public 
comment.  For  example,  S  172.11  of  the 
EUP  regulations  specifies  that  if  an 
application  may  be  of  regional  or 
national  significance  the  Agency  will 
announce  receipt  of  the  application  in 
the  Federal  Register.  The  announcement 
is  accompanied  by  a  description  of  the 
experimental  program  and  public 
comments  are  solicited.  Similarly, 
§  162.6  of  the  registration  regulations 
specifies  that  if  a  registration 
application  relates  to  a  new  active 
ingredient  or  a  new  use,  notice  of  receipt 
of  that  application  shall  be  published  in 
the  Federal  Register  with  a  request  for 
public  comment.  Information  on  the 
submission  is  made  available  for  public 
inspection. 

EPA  has  several  regulatory  options  for 
responding  to  either  an  EUP  or 
registration  application.  For  example, 
after  completing  its  review,  the  Agency 
may  determine  that  the  field  test  or 
registration  poses  no  unreasonable  risks 
to  humans  or  the  environment  and  may 
grant  the  application.  Alternatively.  EPA 
may  conclude  that  some  additional 
information  or  data  are  needed  to  assess 
the  potential  risks  adequately.  In  this 
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case,  the  application  would  be  asked  to 
provide  the  necessary  data  before  EPA 
would  decide  whether  to  grant  the 
application.  In  other  case*,  due  Agency 
may  impose  additional  limitations  or 
restrictions  on  the  field  test  or 
registration  to  address  a  potential  risk. 
Finally,  EPA  will  deny  those 
applications  where  it  has  determined 
that  it  has  all  the  necessary  data  to 
complete  a  risk  assessment  and  that  the 
field  test  or  registration  would  pose  an 
unreasonable  risk  to  humans  or  the 
environment,  even  if  additional  limits  or 
restrictions  are  imposed. 

in.  Applicability  of  the  Toxic 
Substances  Coatrol  Act  (TSCA)  to 
Mlcrotnal  Products 

A.  Overview  of  This  Unit 

As  discussed  in  the  December  84 
noUce  (49  PR  50886).  EPA  will  review 
certain  microorganisms  and  uses  of 
microorganisms  under  TSCA. 
Microorganisms  and  their  DNA 
molecules  are  "chemical  substances" 
under  section  3  of  TSCA,  and  thus  are 
subject  to  all  the  provisions  of  TSCA, 
except  to  the  extent  they  are 
manufactured,  processed,  or  <listributed 
in  commerce  for  use  as  pesticides,  foods, 
food  additives,  drugs,  cosmetics,  and 
medical  devices.  For  purposes  of 
analysis  and  convenience  of 
administering  TSCA,  EPA  has  chosen  to 
focus  on  the  microorganism  as  the 
"chemical  substance." 

This  unit  explains  the  statutory 
requirements  of  TSCA  as  they  apply  to 
microorganisms.  It  begins  by  describing 
which  microorgemisms  are  within  the 
scope  of  TSCA  and  which  are  not 
Following  that  are  units  describing  five 
categories  of  microorganisms  or  uses  of 
microorganisms  that  are  or  will  be 
subject  to  reporting  requirements  under 
TSCA. 

B.  Scope  of  TSCA 

Many  organisms  are  not  subject  to 
TSCA  requirements  because  of  statutory 
exemptions:  others  will  be  exempt  from 
certain  TSCA  requirements  as  a  matter 
of  regulatory  policy.  In  general,  the  use 
of  a  microorganism  determines  whether 
it  is  subject  to  TSCA  or  to  other  laws. 

Many  of  the  comments  received  by 
OTS  indicated  misunderstandings  of 
TSCA' 8  scope.  Therefore,  those 
organisms  which  are  and  are  not  subject 
to  TSCA  are  described  in  this  Unit 

1.  Organisms  not  subject  to  TSCA — a. 
Microbes  used  as  foods,  food  additives, 
drugs,  cosmetics,  medical  devices,  and 
pesticides.  Microorganisms  are 
sometimes  used  directly  as  foods,  food 
additives,  drugs  (incloding  both  human 
and  animal  vaccines),  cosmetics. 


medical  devices,  and  pesticides.  When 
microorganisms  are  used  for  these 
purposes,  they  are  explicitly  excluded 
from  TSCA  and  from  the  policies 
described  in  the  TSCA  portions  of  this 
notice  (TSCA  section  3(2)(B).  15  U.S.C 
2602(2)(B)). 

Microorganisms  that  are  used  as 
foods,  food  additives,  drugs,  cosmetics, 
medical  devices,  and  pesticides  are 
regulated  by  the  Food  and  Drug 
Administi-ation  (FDA),  USDA.  or  the 
EPA  Office  of  Pesticide  Programs. 
Applicable  requirements  for  pesticides 
are  described  in  Unit  n  of  this  notice. 
Requirements  for  foods,  food  additives, 
drugs,  cosmetics,  and  medical  devices 
are  described  in  the  FDA  and  USDA 
notices  in  this  Federal  Register. 

b.  Microbes  used  to  produce  foods, 
food  additives,  drugs,  cosmetics,  and 
medical  devices.  In  addition  to  being 
used  themselves  for  food,  drug,  and 
other  purposes,  microorganisms  are 
often  used  to  produce  chemicals  that  are 
in  turn  used  for  such  purposes.  For 
reasons  explained  in  the  December  84 
notice,  microorganisms  will  not  be 
reviewed  under  TSCA  when  used  to 
produce  foods,  food  additives,  drugs 
(including  vaccines),  cosmetics,  or 
medical  devices.  Further  information  on 
these  uses  may  be  found  in  the  FDA  and 
USDA  notices  in  this  Federal  Register. 

Microorganisms  used  in  the 
production  of  chemical  end  products 
other  than  foods,  food  additives,  drugs 
(including  vaccines),  cosmetics,  and 
medical  devices  are  subject  to  TSCA. 
They  are  described  in  Unit  II1.B.3  below. 

2.  Plants  and  animals  not  subject  to 
these  policies.  Plants  and  animals  are 
not  subject  to  the  TSCA  policies  in  this 
notice,  either  as  whole  organisms  or  as 
in  ritro  cultures  for  the  reasons  set  forth 
in  the  December  84  Notice.  (Definitions 
of  plants  and  animals  for  regulatory 
purposes  are  provided  in  Unit  FV  of  this 
EPA  notice.)  There  are  two  exceptions 
to  this  general  rule.  First,  if  plant  or 
animal  gene  segments  are  intentionally 
incorporated  into  microorganisms,  the 
microorganisms  that  contain  those  plant 
or  animal  genes  may  be  subject  to 
TSCA,  depending  on  how  they  are  used 
(see  Units  III.B.  1  and  3).  Second,  a 
chemical  extracted  from  a  plant  or 
animal  may  be  subject  to  TSCA,  again 
depending  on  how  it  is  used.  The  USDA 
and  FDA  notices  in  this  Federal  Register 
contain  information  about  regulations 
that  apply  to  plants  and  animals. 

3.  Organisms  subject  to  TSCA — 
microorganisms  used  for  purposes  not 
excluded  by  law.  With  the  exceptions 
described  above,  all  microorganisms 
produced  for  environmental,  industrial, 
or  consumer  uees  are  potentially 
regulable  under  TSCA.  It  is  not  possible 


to  list  all  the  applications  that  could  be 
subject  to  TSCA  because  many  are  yet 
to  be  developed.  Some  of  the 
microorganisms  that  are  expected  in  the 
near  future  and  that  would  be  subject  to 
TSCA  include  microorganisms  used  in 
conversion  of  biomass  for  energy, 
pollutant  degradation,  enhanced  oil 
recovery,  metal  extraction  and 
concentration,  and  certain  non-food  and 
non-pesticidal  agricultural  applications, 
such  as  nitrogen  fixation. 

Microorganisms  used  in  the 
production  of  a  chemical  end  product 
will  be  subject  to  TSCA  if  the  end 
product  is  any  chemical  substance  used 
for  a  purpose  other  than  as  a  food,  food 
additive,  drug,  cosmetic,  oi  medical 
device.  For  example,  microorganisms 
are  subject  to  TSCA  if  they  are  used  in 
the  production  of  pesticides,  fuels, 
solvents,  dyes,  cleansing  agents,  etc. 
TSCA  jurisdiction  over  such 
microorganisms,  which  may  be  used 
entirely  in  closed  manufacturing 
systems,  is  consistent  with  TSCA 
coverage  of  conventional  chemicals.  For 
example,  chemical  intermediates — even 
those  used  in  closed  systems — fall  under 
TSCA  authority  and  are  subject  to  PMN 
requirements  if  new  (40  CFR  Part  720). 
Similarly,  as  described  in  Unit  III.C.l  of 
this  notice,  "new"  microorganisms  used 
in  chemical  production  are  subject  to 
PMN  requirements. 

4.  Chemicals  produced  by 
microorganisms — Status  under  TSCA. 
Although  the  purpose  of  this  notice  is  to 
provide  information  on  the  applicability 
of  TSCA  to  microorganisms,  some 
readers  may  wish  to  obtain  information 
on  requirements  that  apply  to  chemicals 
produced  by  microorganisms.  For 
example,  various  proteins  and 
polysaccharide  gums  are  produced  by 
microorganisms  and  may  be  subject  to 
TSCA,  depending  on  how  they  are  used 
(see  Unit  III.B.1).  These  chemicals 
produced  by  microorganisms  are  subject 
to  the  same  requirements  and 
procedures  as  chemicals  produced  by 
other  means.  Any  special  concerns 
pertaining  to  the  microbial  production 
method,  such  as  the  possibility  of 
contaminants,  will  be  considered  during 
the  review  of  the  microorganisms  used 
in  producing  the  chemicals.  This 
approach  is  explained  in  the  December 
84  notice  at  page  50890. 

C.  Specific  Requirements  Under  TSCA 

The  fact  that  a  microorganism  is 
potentially  subject  to  TSCA  does  not 
necessarily  mean  that  it  will  be 
regulated  under  TSCA.  The  rest  of  this 
unit  explains  the  specific  provisions  that 
apply  or  will  apply  to  various  types  of 
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microorganisms  falling  within  TSCA's 
jurisdiction. 

In  overview,  microorganisms  are  (or 
will  be)  subject  to  TSCA  requirements  in 
the  following  manner: 

As  of  the  date  of  this  notice, 
microorganisms  that  are  subject  to 
TSCA  and  contain  genetic  material  from 
dissimilar  source  organisms  (i.e., 
organisms  from  different  genera)  are 
subject  to  PMN  requirements. 

Microorganisms  other  than  inter- 
generic  combinations  that  are  subject  to 
TSCA  and  are  pathogenic  or  contain 
genetic  material  from  pathogens,  will  in 
the  future,  if  released  into  the 
environment,  be  subject  to  "significant 
new  use"  reporting  requirements  under 
TSCA  section  5(a)(2).  One  exception  is 
that  agricultural  uses  of  such 
microorganisms  will  be  reviewed  by 
USDA  rather  than  EPA.  EPA  expects 
voluntary  notification  to  begin 
immediately  for  uses  that  will  be  subject 
to  significant  new  use  reporting 
requirements. 

The  research  and  development 
exemption  from  PMN  and  significant 
new  use  notification  requirements  will 
be  amended  so  that  it  no  longer  applies 
to  microorganisms  released  to  the 
environment.  EPA  expects  voluntary 
notification  of  such  uses  to  begin 
immediately. 

EPA  will  issue  a  rule  requiring 
manufacturers  and  importers  to  submit 
general  information  on  environmental 
uses  of  microorganisms  that  are  subject 
to  TSCA  but  not  otherwise  subject  to 
notification  requirements,  so  that  EPA 
can  monitor  environmental  releases. 

All  manufacturers,  processors,  and 
distributors  of  microorganisms  subject 
to  TSCA  are  reminded  of  the 
requirement  to  report  any  information 
on  substantial  risks  under  TSCA  section 
8(e). 

EPA  is  considering  initiating 
rulemaking  that  would  exempt  from 
PMN  requirements  inter-generic 
microorganisms  used  solely  in  contained 
systems  and  never  intentionally 
released  to  the  environment. 

1.  Premanufacture  notification 
requirements — a.  Overview.  EPA  has 
determined  that  any  microorganisms 
that  are  subject  to  TSCA  (described  in 
Unit  III.B),  and  that  through  deliberate 
human  intervention  contain  genetic 
material  from  dissimilar  source 
organisms,  are  "new"  and  therefore 
subject  to  PMN  requirements  of  TSCA. 
This  interpretation  is  effective  as  of  the 
date  of  publication  of  this  notice. 

Organisms  are  considered  dissimilar 
for  the  purposes  of  this  policy  if  they  are 
from  different  genera.  In  the  case  of 
chemically  synthesized  genes,  the 
Agency  will  follow  the  same  principle. 


as  clarified  below  in  Unit  IV.  Detailed 
guidance  on  how  to  determine  if 
organisms  are  from  different  genera  is 
also  provided  in  Unit  IV. 

The  agency  is  excluding  certain  inter- 
generic  combinations  from  PMN 
requirements,  i.e.,  those  inter-generic 
combinations  in  which  the  genetic 
material  added  to  the  recipient 
microorganism  consists  only  of  well- 
characterized,  non-coding  regulatory 
regions  (see  Unit  IV).  The  resulting 
microorganisms  do  not  possess  new 
combinations  of  traits  but  rather  exhibit 
quantitative  changes  in  preexisting 
traits. 

EPA  is  leaving  unanswered,  for  now, 
the  question  of  whether  microorganisms 
containing  genetic  material  from  other 
microorganisms  in  the  same  genus  (i.e., 
products  of  deliberate  intra-generic 
combinations)  and  those  which  are 
developed  from  a  single  source 
microorganism  (e.g..  products  of 
undirected  mutagenesis,  microorganisms 
with  deletions)  should  also  be 
considered  "new."  In  the  future,  it  is 
possible  that  EPA  will  decide  that  such 
microorganisms  are  "new,"  but  for  now 
they  are  not  subject  to  PMN 
requirements. 

b.  Background.  For  purposes  of 
administering  TSCA,  EPA  must  decide 
what  constitutes  a  "new" 
microorganism  which  is  subject  to  PMN 
requirements.  As  mentioned  in  the 
introduction  to  the  EPA  portion  of  this 
notice,  EPA  originally  proposed  a 
"process-based"  approach  to 
determining  whether  a  microorganism  is 
new.  This  approach  stated  that  a 
microorganism  would  be  considered 
new  if  significant  human  intervention 
had  been  used  in  developing  it.  For 
example,  microorganisms  altered  by 
certain  techniques — such  as 
recombinant  DNA  and  cell  fusion — were 
presumed  to  be  new  because  they 
involved  significant  human  intervention. 
The  question  of  which  other  techniques 
should  be  considered  to  produced  new 
microorganisms  was  left  open  and 
comments  were  solicited. 

After  reviewing  the  comments,  EPA 
considered  a  number  of  alternative 
ways  to  define  "new"  microorganisms. 
These  are  described  in  the  "Response  to 
Comments"  document  available  as 
background  to  this  Federal  Register 
notice.  In  choosing  among  the 
alternatives,  EPA  carefully  considered 
the  TSCA  mandate  to  review  "new" 
substances.  The  Agency  also  considered 
related  issues,  for  example,  how  well 
the  options  approximated  risk  (there 
was  uncertainty  with  all  the  options  in 
this  respect)  and  how  readily  they  could 
be  implemented  and  enforced. 
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c.  Rationale.  Having  reviewed  the 
TSCA  section  5  PMN  requirements,  the 
PMN  regulations,  the  public  comments, 
and  the  current  state  of  science 
regarding  genetic  engineering,  EPA  has 
concluded  that  microorganisms  resulting 
from  intentional,  inter-generic 
combinations  of  genetic  material,  except 
those  in  which  the  transferred  material 
is  only  a  well-characterized,  non-coding 
regulatory  region,  constitute  new 
microorganisms  for  purposes  of  PMN 
reporting.  The  reasons  for  this  are  set 
forth  below. 

First,  the  Agency  considered  the 
regulatory  precedents  established  in 
compiling  the  inventory  of  existing 
chemical  substances  under  section  8(b) 
of  TSCA.  Any  chemical  substance  not 
on  this  inventory  is  "new"  under  section 
5(a)  of  TSCA  and  is  therefore  subject  to 
PMN  requirements.  Naturally  occurring 
substances  and  substances  derived  from 
nature  with  limited  human  intervention 
are  not  explicitly  listed  on  the  inventory 
but  are  considered  implicitly  to  be  on  it, 
and  thus  are  not  "new"  (see  40  CFR 
710.4(b)).  A  more  detailed  explanation  of 
the  TSCA  inventory  and  related  issues 
is  found  in  the  December  84  notice  at 
pages  50887-50888. 

Second,  the  Agency  evaluated  these 
regulatory  precedents  in  the  light  of 
scientific  knowledge  about  genetic 
engineering  and  microorganisms  found 
in  nature.  On  this  basis,  EPA  concluded 
that  microorganisms  found  in  nature  and 
developed  without  any  deliberate 
combination  of  genetic  material  are  not 
new,  because  they  occur  naturally  and 
are  derived  through  limited  human 
intervention.  Furthermore,  from  a 
scientific  standpoint,  these 
microorganisms  have  a  very  low 
probability  of  exhibiting  new 
combinations  of  traits.  Therefore,  the 
Agency  considers  that  from  a  legal  and 
scientific  standpoint  they  must  be 
considered  naturally  occurring  (not 
new).  Because  such  microorganisms  are 
naturally  occurring,  they  are,  as 
explained  above,  implicitly  listed  on  the 
TSCA  chemical  substances  inventory 
and  not  subject  to  PMN  requirements. 

Third,  where  genetic  material  has 
been  combined  among  source  organisms 
from  different  genera  (inter-generic),  the 
resulting  microorganisms  should  be 
considered  "new"  because  of  the  degree 
of  human  intervention  involved,  the 
significant  likelihood  of  creating  new 
combinations  of  traits,  and  the  greater 
uncertainty  regarding  the  potential  risks 
of  such  microorganisms.  However, 
transfer  of  genetic  material  consisting 
solely  of  well-characterized,  non-coding 
regulatory  regions  is  a  special  case. 
Where  only  regulatory  material  is 
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tranifcnedL  no  distinctly  new 
I  ladiiiiiliiHin  of  traits  are  iotrodaced: 
instead.  r»»«Hng  traits  ia  the  receiving 
microorganiaats  are  amplified  or 
chaaged  quantttattrely.  For  tins  reason. 
EPA  believes  tiiat  ancroorganiams 
formed  only  tlvaagh  ialer-generic 
transier  of  weU-dwracterized.  non- 
codii^  regolatory  regions  should  not  be 
considered  "new"  under  section  5  of 
TSCA.  This  is  reflected  in  the  definition 
of  "tnter-generic"  £ouad  in  Unit  IV.A. 

It  is  possible  to  argae  that  soae 
microorganisms  formed  through  iatra- 
generic  coabinations  are  prodocts  of 
significant  himan  intervention  and  may 
exhibit  new  combinations  of  traits,  and 
therefore  that  they  riionid  also  be 
considered  new.  However,  the  Agency 
at  this  time  believes  that  it  is 
appropriate  to  exclude  such 
microorganisBis  fonn  its  defimlmi  of 
"new"  because  distincUy  new 
oombinatioos  of  traits  are  unltkeiy  to 
occur  throng  transfers  of  genetic 
material  among  closely  related 
organisms,  because  transfers  among 
closely  related  organisiBS  are  more 
likely  to  occur  in  nature,  and  because 
the  current  state  of  taxonomy  with 
regard  to  species  designations  is 
sufiicientiy  unstable  that  it  makes  it 
difTiadt  to  include  such  microorganisms 
in  a  definitioB  of  "new"  (the  rationale  is 
found  in  Unit  iX).3.a).  As  explained 
previously,  however,  the  Agiercy  will 
continue  to  review  the  status  of  such 
microorganisms  and  may.  in  the  future. 
determine  that  certain  combinations 
among  similar  organisms  should  be 
considered  new. 

In  summary,  EPA  considers 
microorganisms  deliberately  formed  to 
contain  genetic  material  from  different 
genera  to  be  new.  except  where  only 
well-characterized,  non-coding 
regulatory  regions  are  transfmed. 
Conversely,  intra-generic  and  non- 
engineered  microbes  are  considered 
naturally  occurring.  These  conclusions 
are  based  on  the  TSCA  section  5 
mandate  to  review  "new"  substances. 
and  they  also  reflect  a  niunber  of 
scientific  considerations.  Among  these 
are  (1)  the  Agency's  concern  that 
microorganisms  formed  with  genetic 
material  from  different  genera  warrant 
regulatory  review,  because  of  the 
inherent  uncertainty  about  the 
characteristics  and  behavior  of  such 
microorganisms.  (2)  the  observation  that 
microorganisms  from  different  genera 
are  less  likely  to  exchange  genetic 
material  in  nature  than  microorganisms 
that  are  more  closely  related.  (3)  the 
regulatory  precedent  that  significant 
human  intervention  creates  new 
substances  for  purposes  of  PMN  under 


TSCA  section  5,  and  (4)  the  necessity  of 
having  a  definition  of  "new"  that  can  be 
readily  interpreted  and  enforced  given 
the  current  state  of  science.  These 
saentific  and  legal  issues  are  more  fuUy 
described  in  Unit  rV.A. 

d.  How  to  comply  with  the  PMN 
requirements  for  new  microorganisms. 
The  following  requirements  apply  to 
"new"  microorganisms  prodoced  for 
uses  subject  to  TSCA  authority  (see  Unit 
III.B.l  and  3).  Detailed  criteria  for 
detenaiamg  whether  a  iniat>be  meets 
the  definition  of  "new"  imcroorganism 
(i.e..  whether  it  contains  genetic  material 
from  organisms  from  different  genera) 
may  be  found  in  Unit  IV A. 

Certain  Pk4N  policies  in  this  notice 
are  immediately  efiective  As  of  the  date 
of  publication  of  this  notioe. 
microorganisms  that  are  being 
manufactured  or  inq>orted  for  any  TSCA 
commercial  purposes  other  than 
research  and  development  (R&D)  are 
subject  to  PMN  requirements  90  days 
prior  to  manufacture  or  import  This 
requirement  applies  to  both  contained 
aad  environmental  uses  that  have  gone 
beyond  R&D.  The  requirement  is  based 
on  the  current  provisions  of  40  CFR  Part 
720.  The  definition  of  R&D  under  these 
regulations  is  clarified  in  the  Federal 
Register  of  April  22, 1986  (51  FR  15096). 
In  addition,  new  microorganisms  that 
are  being  manufactured  or  imported  for 
R&D  that  involves  environmental 
release  will  have  to  be  reported  to  EPA 
at  least  90  days  before  such  activities 
begin.  This  policy  will  be  implemented 
throt^  amendments  to  40  CFR  720 
(explained  fully  in  Unit  IILC.3);  in  the 
meantime,  persons  manufacturing  or 
importing  new  microorganisms  for  R&D 
activities  involving  environmental 
release  are  expected  to  comedy  with  this 
policy  voluntarily. 

EPA  believes  that  there  are  no 
manufacturers  who  are  presently 
beyond  the  research  and  development 
stage  with  new  microorganisms  subject 
to  TSCA.  However,  if  any  companies 
are  now  engaged  in  such  activities,  they 
should  contact  EPA  and  determine 
whether  a  PMN  is  necessary.  If  a 
company  in  this  position  contacts  EPA 
promptly,  it  will  not  be  considered  out  of 
compliance  with  policy.  Further 
information  on  TSCA  PMN  requirenients 
may  be  obtained  from  the  TSCA 
Assistance  Office  (address  provided  at 
the  beginning  of  the  EPA  portion  of  this 
notice). 

(1)  How  to  know  if  a  microorganism  is 
subject  to  PMN.  As  stated  above,  all 
microorganisms  containing  deliberate 
combinations  of  genetic  material  from 
organisms  from  different  genera  are  new 
and  subject  to  PMN.  An  exception  to 


this  policy  is  an  inter-generic 
combination  in  which  the  genetic 
material  added  to  the  recipient 
microorganism  oonsists  only  of  well- 
characterized,  non-coding  regulatory 
regions.  Unit  IVA  of  fliis  notice  contains 
detailed  guidance  that  manafacturers 
should  use  to  determine  if  their 
microorganisms  meet  this  definition- 

Sobmitters  should  consult  the  Agency 
if  they  have  any  questions  about  how  to 
determine  if  a  microorganism  contains 
genetic  material  from  different  genera. 

(2)  PMN  exemptions.  BPA  considers  it 
a  priority  to  exempt  from  PMN 
requirements  new  microoiganisms  that 
can  be  shown  to  meet  the  findings  for 
exemption  under  TSCA  section  5(h)(4). 
Further  information  on  exemptions  the 
Agency  is  considering  may  be  found  in 
Unit  ni.C.6  of  this  notice. 

(3)  Submitting  the  PMN.  EPA  expects 
maimfacturers  and  importers  to  contact 
EPA  well  in  advance  of  PMN 
submission,  to  allow  sufficient  time  for 
prenotice  consultation.  These 
consultations  will  help  the  Agency  and 
the  submitter  anticipate  potential 
problems  and  expedite  the  review. 

Infonnation  regarding  new 
microorganisms  should  not  be  submitted 
on  the  standard  F*^  form,  as  this  form 
is  not  applicable  to  microbial  products. 
Instead.  EPA  and  the  submitter  will 
discuss  the  level  and  types  of 
information  appropriate  for  the  notice 
during  prenotice  consultations.  The 
general  kinds  of  information  EPA 
expects  to  see  in  most  submissions  for 
microorganisms  are  described  in  the 
next  unit  below. 

(4)  What  information  to  submit. 
Section  5(d)(1)(A)  of  TSCA  specifies  the 
information  PMN  submitters  must 
provide  in  their  notices,  including 
information  on  production,  workplace 
exposure,  and  release.  In  addition, 
under  section  5(d)(1)(B)  submitters  must 
provide  all  test  data  related  to  the 
health  and  environmental  effects  of  the 
new  chemical  substance  in  their 
possession  or  control.  For  more 
information  on  PMN  requirements, 
persons  should  consult  EPA's  PMN  rule 
(40  CFR  Part  720). 

In  general,  information  to  assess  a 
substance's  potential  risk  should  be 
developed  in  a  step-wise  fashion.  PMN 
submitters  should  begin  with  published 
literature  on  the  source  organisms,  then 
move  through  laboratory,  microcosm, 
growth  chamber,  and/ or  greenhouse 
studies  that  simulate  as  closely  as 
possible  the  conditions  of  the  eventual 
use  or  environmental  application. 

The  remainder  of  this  unit  describes 
the  types  of  information  EPA  expects 
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submitters  to  provide  in  PMNs  on  new 
microorganisms. 

(a)  Identifying  the  microorganism. 
PMN  submitters  must  provide 
information  that  identifies 
microorganisms  well  enough  to  be  listed 
on  the  TSCA  chemical  substance 
inventory.  If  the  identity  and/or  use  of 
the  microorganism  are  claimed  as 
confidential  business  information  by  the 
submitter,  the  PMN  must  also  include  a 
generic  description  of  these  items  so 
that  the  information  can  be  published  in 
the  Federal  Register.  Confidential 
submissions  will  be  considered 
incomplete  unless  this  generic 
information  is  included  (see  40  CFR 
720.65,  720.85.  and  720.87). 

Once  a  new  microorganism  is  actually 
manufactured  or  imported,  it  will  be 
listed  on  the  inventory  and  will  be  no 
longer  subject  to  F^4N  requirements. 
(See  40  CFR  720.102  concerning 
submission  of  a  Notice  of 
Commencement  of  Manufacture  or 
Import.)  EPA  proposed  an  approach  to 
inventory  listings  in  a  background 
document  to  the  December  84  notice. 
The  Agency  received  very  few 
comments  on  this  document,  but  those 
who  commented  stated  that  a  general 
method  for  listing  all  microbes  does  not 
seem  possible  at  this  time.  The  Agency 
agrees  and  therefore  intends  to  list 
microorganisms  on  the  inventory  on  a 
case-by-case  basis  while  developing 
more  general  procedures  for  different 
classes  of  microorganisms,  and  gaining 
experience  that  will  help  in  developing 
standard  listings.  For  now.  the  inventory 
definition  will  usually  include  the  genus 
and  species  designations  of  source 
organisms  and  of  the  microorganism 
being  reported,  and  other  relevant 
phenotypic  information  such  as 
nutritional  and  substrate  requirements, 
proteins  expressed,  primary 
characteristics  for  which  the  microbe 
was  engineered,  and  diaracteristics  that 
are  a  typical  for  the  species. 

To  identify  the  microorganism,  EPA  is 
likely  to  require  information  on: 

i.  Source  organisms  (e.g.,  taxonomy, 
source,  reproductive  cycle,  and  capacity 
for  genetic  transfer). 

ii.  Methods  used  to  manipulate  source 
organisms  genetically  to  obtain  the 
resulting  product  (e.g..  source  and 
function  of  genetic  material  to  be 
combined;  description  of  methods  for 
vector  construction  and  introduction, 
fusion  of  cells,  injection  of  DNA,  etc.). 

iii.  The  special  functions  obtained 
(e.g.,  new  traits  intended  to  be 
expressed:  selection  method;  nature  and 
amount  of  source  genetic  material 
remaining  in  the  product  microorganism; 
genetic  stability  of  new  trait). 


(b)  Risk  assessment  information.  Data 
required  for  conducting  the  risk 
assessment  will  vary  according  to  the 
specifics  of  each  case,  but  in  general 
will  fall  into  several  major  categories: 
Information  on  exposure,  environmental 
fate,  and  human  health  and 
enviroiunental  effects. 

If  the  microorganisms  will  be 
produced  in  enclosed,  commercial-scale 
facilities,  or  used  solely  in  physically 
contained  systems,  the  notice  should 
include  the  following  information: 

L  Production  processes  (e.g.,  culture 
conditions  and  requirements;  sites, 
methods,  and  amounts  of  manufacture, 
processing,  storage,  and  shipment; 
volume,  composition,  and  disposal  of 
wastes). 

ii.  Workplace  exposure  and  worker 
practices  (e.g.,  potential  for  exposure, 
worker  protection  practices,  and 
equipment). 

iii.  Containment  and  possible  releases 
(e.g.,  potential  sources  and 
characteristics  of  releases,  physical 
containment  methods,  emergency  back- 
up systems,  monitoring,  and  detection 
methods  in  event  of  a  release). 

In  the  case  of  small-scale  field  tests 
and  other  environmental  releases,  EPA 
expects  that  the  submitter  will  provide 
information  on: 

(A)  Purpose  and  intended  effect  of 
application. 

(B)  Site  of  appUcation  and 
surroundings,  including  geographic, 
physical,  chemical  and  biological 
features. 

(C)  Numbers  of  microorganisms  and 
methods  of  application. 

(D)  Containment  and  mitigation 
measures  (e.g.,  procedures  in  event  of 
accidental  release,  for  emergency 
termination  of  the  application,  and  to 
reduce  dispersal  beyond  the  site). 

(E)  Monitoring  (e.g..  detection 
procediu^s  including  their  limits, 
sampling  procedures). 

For  field  tests  and  other 
environmental  releases,  data  on 
environmental  fate  and  effects  will  be 
essential.  In  such  cases,  manufacturers 
should  assume,  in  the  absence  of  data  to 
the  contrary,  that  the  microorganisms 
may  present  a  risk  because  of  their 
potential  to  reproduce  and  exhibit  new 
traits.  Therefore.  EPA  will  expect 
manufacturers  to  provide  test  and  other 
data  demonstrating  the  microorganisms' 
safety.  These  data  should  include: 

(i)  General  background  infonnation  on 
the  source  organism  (e.g.,  habitat  and 
geographic  distribution,  interactions 
with  other  organisms,  involvement  in 
biological  cycling  processes,  potential 
for  genetic  exchange  in  nature). 

(ii)  Test  data  on  the  new 
microorganism  itself,  indicating  its 


potential  for  siuvival,  replication, 
dissemination,  and  genetic  exchange 
with  other  organisms. 

For  further  guidance,  manufacturers 
should  refer  to  the  "Proposed  Points  to 
Consider  for  Environmental  Testing  of 
Microorganisms"  developed  by  die 
National  Institutes  of  Health 
Recombinant  DNA  Advisory  Committee 
Working  Group  on  Release  into  the 
Environment  (Ref.  11).  This  document  is 
particulariy  useful  in  developing  data 
and  information  for  submissions  on 
small-scale  field  tests.  While  some 
points  in  this  document  relate  solely  to 
recombinant  DNA  techniques,  most  of 
the  considerations  are  relevant  to 
environmental  tests  of  microorganisms 
regardless  of  the  techniques  involved  in 
their  production. 

In  addition,  the  Agency  has  prepared 
a  more  detailed  guidance  document 
entitled  "Points  to  Consider  in  the 
Preparation  and  Submission  of  PMNs  for 
Microorganisms."  This  document 
provides  guidance  on  both 
environmental  and  industrial 
applications  of  microorganisms  and  is 
available  from  the  TSCA  Assistance 
Office  (see  address  at  the  beginning  of 
this  notice). 

At  least  three  other  documents  will  be 
useful  to  submitters.  These  are  the  "EPA 
Pesticide  Assessment  Guidelines: 
Subdivision  M — Biorational  Pesticides" 
(Ref.  20),  a  National  Science  Foundation 
report  titled  "The  Suitability  and 
AppUcability  of  Risk  Assessment 
Methods  for  Environmental 
Applications  of  Biotechnology"  (Ref.  3). 
and  a  report  by  the  Cornell  Ecosystems 
Research  Center  titled  "Potential 
Impacts  of  Environmental  Release  of 
Biotechnology  Products:  Assessment 
Regulation,  and  Research  Needs  (Ref.  9). 

e.  The  PMN  review.  All  reviews  of 
microorganisms  will  follow  established 
administrative  steps  that  are  the  same 
for  all  substances  subject  to  PMN 
review.  First  within  5  days  of  receiving 
the  PMN,  EPA  will  issue  an 
announcement  in  the  Federal  Register 
describing  the  submission.  The 
anouncement  will  include  information 
on  the  identity  of  the  new 
microorganism,  the  type  of  use. 
occupational  exposure,  production 
volume,  a  summary  of  test  data 
submitted  in  the  notice,  and  the 
submitter's  identity.  It  will  have 
confidential  business  information 
deleted  according  to  the  manufacturer's 
instructions,  although  EPA  violl  strongly 
encourage  manufacturers  to  release  as 
much  information  as  possible.  If  identity 
and  use  are  claimed  confidential,  the 
Agency  will  Include  a  generic 
description  provided  by  the  submitter. 
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EPA  will  have  90  days  to  review  the 
PMN  (extendable  to  180  days),  during 
which  time  the  microorganism  cannot  be 
manufactured  or  processed  for  purposes 
other  than  research  and  development. 
Within  the  review  period,  the  Agency 
may  take  action  under  section  5(e]  of 
TSCA  to  prohibit  or  limit  the  activities, 
pending  receipt  of  more  data,  or  under 
section  5(f)  or  6  to  prohibit  or  limit  the 
activities  if  there  is  sufficient 
information  to  make  an  unreasonable 
risk  finding.  Alternatively,  EPA  may 
take  no  action.  In  this  case,  manufacture 
and  use  may  begin  without  restriction. 

(1)  Case-by-case  assessments. 
Because  of  the  very  recent  development 
of  genetically  engineered 
microorganisms  for  environmental  use, 
there  is  little  direct  experience  for 
conducting  risk  assessments  on 
environmental  releases  of  engineered 
microorganisms.  In  the  absence  of  such 
experience,  the  Agency  will  conduct 
case-by-case  reviews  by  using 
information  from  various  scientific 
disciplines  and  by  directly  considering 
the  features  of  specific  genetically 
engineered  microorganisms  and  their 
uses. 

Many  existing  risk  assessment 
approaches  that  are  used  for  non- 
engineered  microorganisms  will 
contribute  to  the  analysis  of  risks  of 
engineered  microbes  in  the  environment. 
Some  of  these  will  be  adopted  with  few 
if  any  changes,  while  others  will  require 
modifications  to  address  special 
problems. 

EPA  believes  that  standardized 
protocols  and  procedures  should  be 
gradually  blended  with  the  case-by-case 
approach.  As  experience  is  gained, 
increasingly  detailed  guidance  on 
routine  testing  and  procedures  can  and 
will  be  developed. 

(2)  Use  of  experts.  Expert  judgment 
will  be  critical  in  determining 
information  needs,  evaluating  protocols 
for  testing,  and  reviewing  potential 
risks.  Because  of  the  range  of  expertise 
that  may  be  required  in  any  given  case, 
EPA  intends  to  supplement  its  staff 
expertise  by  using  experts  from  other 
government  agencies,  academia,  and 
other  independent  sources.  Persons  will 
be  specifically  chosen  for  their 
knowledge  and  experience  with 
organisms  and  uses  related  to  the  PMN 
under  review. 

As  announced  in  the  December  84 
notice  (and  further  described  in  Unit  I  of 
this  notice),  EPA  is  forming  a 
biotechnology  Science  Advisory 
Committee  to  provide  scientific  advice 
and  promote  consistent  review 
procedures. 

Many  academic  experts  may  have 
financial  or  contractual  relationships 
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with  biotechnology  companies.  Using 
non-Agency  experts  to  assist  in  PMN 
reviews  may  therefore  raise  two 
potentially  sensitive  issues:  Conflicts  of 
interest  and  access  by  non-Agency 
experts  to  confidential  business 
information.  To  address  these  issues,  the 
EPA  Office  of  Toxic  Substances  has 
developed  special  procedures  to  ensure 
that  scientists  contributing  to 
biotechnology  PMN  reviews  will  not 
have  confiicts  of  interest,  and  will  have 
the  necessary  access  to  CBI  to  review 
the  PMN  without  compromising  trade 
secrets  or  violating  TSCA  CBI 
procedures.  A  document  describing 
these  procedures  will  be  placed  in  the 
pubUc  record  for  this  pohcy  statement. 
(3)  Ma/or  parts  of  the  review  process. 
As  stated  earlier,  EPA  expects  persons 
developing  biotechnology  products  to 
engage  in  prenotice  consultations  with 
the  Agency.  During  these  discussions, 
EPA  and  the  consulting  company  can 
identify  preliminary  concerns  by 
considering  the  source  organisms  and 
intended  uses  of  the  microorganism 
subject  to  PMN.  Significant  time  may  be 
saved  later  in  the  PMN  process  if  these 
concerns  are  addressed  before  the  PMN 
is  submitted. 

Once  the  PMN  is  submitted,  EPA  will 
develop  hazard  and  exposure 
assessments  based  on  information 
submitted  in  the  PMN,  other  available 
information,  and  consultation  with  non- 
Agency  experts.  Reviewers  will  consider 
the  types  of  issues  and  questions 
described  here  and  in  the  various 
guidance  documents  on  risk 
assessments  for  microorganisms.  As 
appropriate,  they  may  also  consult  with 
external  scientific  experts,  and  their 
analyses  may  be  peer  reviewed  by  the 
Agency's  biotechnology  Science 
Advisory  Committee. 

As  a  risk/benefit  statute,  TSCA 
requires  that  benefits  be  estimated  and 
considered  in  judging  whether  the  risk 
may  be  unreasonable.  While  the  risk 
assessments  are  being  developed. 
Agency  economists  will  estimate  the 
benefits  of  the  product  based  on 
information  from  the  submitter, 
independent  economic  research,  and 
consultation  with  non-Agency  experts. 

Finally,  EPA  staff  will  prepare  a 
summary  of  the  risks  and  benefits  to  use 
in  reaching  regulatory  decisions. 

(4)  Public  involvement  in  the  review. 
EPA  will  issue  for  publication  a  section 
5(d)(2)  notice  after  receipt  of  a  PMN  for 
a  new  microorganism.  Q'A  will  also 
maintain  a  copy  of  the  PMN,  from  which 
CBI  has  been  deleted,  in  the  OTS  Public 
Information  Office  at  the  address  listed 
in  Unit  VI  of  the  EPA  notice.  EPA  will 
welcome  comments  from  interested 
members  of  the  public  on  the  PMN.  The 


public  is  generally  given  30  days  to 
comment  on  a  PMN  after  publication  of 
the  section  S(d)(2)  notice. 

In  addition  to  the  normal  procedures 
for  public  comment  on  PMNs,  EPA 
intends  that  meetings  of  its 
biotechnology  Science  Advisory 
Committee  will  be  open  to  the  public, 
although  certain  portions  of  meetings 
may  have  to  be  closed  to  discuss  CBI. 
EPA  also  intends  to  charter  its 
committee  to  include  representatives 
from  the  lay  public.  These  features  will 
help  to  ensure  that  the  public  has  access 
to  information  about  EPA  biotechnology 
policies  and  decisions. 

(5)  Possible  regulatory  decisions.  The 
Agency  may  come  to  one  of  three 
decisions  at  the  conclusion  of  a 
particular  PMN  review:  (a)  There  is 
sufficient  information  to  determine  that 
the  risks  are  reasonable,  (b)  there  is 
sufficient  information  to  determine  that 
the  risks  are  unreasonable,  or  (c)  there 
is  insufficient  information  to  make  a 
reasoned  evaluation  of  risk,  and  the 
substance  may  present  an  unreasonable 
risk  or  there  may  be  significant  or 
substantial  exposure  to  it. 

Where  the  first  decision  is  made,  the 
Agency  will  notify  the  PMN  submitter 
that  the  manufacture  and  use  may 
proceed  without  restriction.  In  any 
event,  unless  the  Agency  notifies  the 
company  to  the  contrary  before  the  end 
of  the  90-day  review  period  (with  a 
possible  90-day  extension),  the 
submitter  may  begin  to  manufacture  and 
use  the  organism. 

A  decision  that  risks  will  be 
unreasonable  leads  to  two  regulatory 
options.  The  Agency  may  require 
measures  to  reduce  the  risks  to  an 
acceptable  level  as  a  condition  of 
manufacture  and  use.  Alternatively,  the 
Agency  may  prohibit  manufacture  or  use 
of  the  microorganism  if  there  are  no 
alternatives  available  or  practical  to 
reduce  the  risk  sufficiently.  Such  actions 
can  be  taken  under  TSCA  section  5(f)- 
If  the  information  submitted  with  the 
PMN  is  insufilcient  for  a  reasoned 
evaluation,  and  EPA  finds  that  the 
microorganism  may  present  an 
unreasonable  risk  or  that  there  may  be 
significant  or  substantial  human 
exposure  to  it,  or  substantial 
environmental  release,  EPA  may.  under 
TSCA  section  5(e),  limit  or  prohibit  the 
manufacture  or  use  of  the 
microorganism  until  sufficient  data  are 
submitted  to  the  Agency  to  evaluate  the 
risks. 

2.  Significant  new  uses  of 
microorganisms — a.  Overview.  EPA 
intends  to  supplement  its  PMN 
requirements  by  requiring  persons  to 
notify  the  Agency  before  they  introduce 
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pathogenic  microorganisms  (including 
microorganisms  containing  genetic 
material  from  pathogens)  into  the 
environment.  Notification  will  be 
required  for  new  environmental 
applications  of  genetically  engineered 
pathogens  prior  to  their  release  in  any 
amounts  into  the  environment,  while 
notification  for  nonengineered 
pathogens  will  be  required  at  a 
somewhat  later  stage,  prior  to  their 
introduction  on  more  than  10  acres  of 
land  (or  some  equivalent  measurement 
Standard  in  cases  where  acreage  is  not 
applicable,  e.g.  aquatic  uses).  If  a 
pathogen  used  for  agricultural  purposes 
is  subject  to  USDA  review,  it  will  not  be 
subject  to  this  policy.  Applicable 
definitions  may  be  found  in  Unit  IV. 

EPA  intends  to  implement  these 
notification  requirements  through  a 
significant  new  use  rule  (SNUR)  under 
TSCA  section  5(a)(2).  The  public  will 
have  the  opportunity  to  comment  on  the 
proposed  rule,  including  its  scope  and 
possible  categories  that  could  be 
excluded  from  coverage. 

Until  the  rule  is  final,  EPA  expects 
persons  introducing  pathogens  into  the 
environment  for  non-agricultural  new 
uses  to  report  to  EPA  voluntarily.  In  the 
unlikely  event  that  an  imminent  hazard 
would  arise  during  this  interim  period, 
the  Agency  could  use  its  authority  under 
section  7  of  TSCA  to  immediately  limit 
or  prohibit  the  manufacture,  processing, 
distribution  in  commerce,  use.  or 
disposal  of  the  hazardous  product. 

b.  SNUR  background.  Section  5(a)(2) 
of  TSCA  (15  U.S.C.  2604(a)(2)) 
authorizes  EPA  to  determine  that  a  use 
of  a  chemical  substance  is  a  significant 
new  use.  The  Agency  must  make  this 
determination  by  rule,  after 
consideration  of  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use.  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  substance  for  that 
use. 

Persons  subject  to  a  SNUR  must 
comply  with  most  of  the  same  notice 
requirements  and  regulatory  procedures 
as  submitters  of  PMNs  under  section 
5(a)  of  TSCA.  EPA's  review  procedures 
and  regulatory  authority  are  the  same 
for  SNUR  notices  as  for  PMNs. 
However,  if  EPA  does  not  take  action  on 
a  SNUR  notice,  section  5(g)  of  TSCA 
requires  the  Agency  to  explain  in  the 
Federal  Register  its  reasons  for  not 
taking  action.  Procedures  and 
requirements  for  PMN  review  are 
described  above  in  Unit  III.Cl. 

c.  SNUR  rationale.  As  explained  in 
the  December  84  notice.  EPA  recognizes 


that  any  approach  to  defining  "new" 
microorganisms,  including  the  one 
described  in  Unit  III.Cl,  excludes  some 
fypes  of  microorganisms  from  PMN 
review  and  therefore  may  not  address 
some  significant  potential  risks.  EPA 
believes  there  is  one  currently 
identifiable  category  of  microorganisms 
that  is  not  being  treated  as  "new"  under 
TSCA  at  this  time  but  that  should  be 
reviewed  before  environmental  release. 
That  category  includes  pathogens  and 
microorganisms  that  contain  genetic 
material  from  pathogens  (henceforth, 
both  are  referred  to  collectively  as 
"pathogens").  As  explained  in  more 
detail  in  Unit  I,  the  Agency  believes  it  is 
necessary  to  review  pathogens  released 
to  the  environment  because  of  their 
abilify  to  cause  disease  in  microbes, 
plants,  animals,  and  humans. 

EPA  intends  to  take  a  slightly 
different  regulatory  approach  with 
nonengineered  pathogens.  The  Agency 
will  not  require  SNUR  reporting  on  the 
use  of  nonengineered  pathogens  until 
they  are  to  be  used  on  more  than  10 
acres  of  land,  or  some  equivalent 
standard  (to  be  determined)  for  uses 
where  acreage  is  an  inappropriate 
standard  (e.g.  aquatic  or  subterranean 
uses).  The  reason  for  this  exception  is 
explained  in  Unit  I.D.,  "Rationale  for 
Approach." 

To  avoid  duplicative  requirements 
with  USDA,  EPA  will  exclude  pathogens 
used  solely  for  agricultural  purposes 
from  the  scope  of  its  SNUR.  USDA 
permits  to  use  such  microorganisms  are 
mandatory,  while  EPA  review  would  be 
discretionary  because  these  are  not 
"new"  microorganisms.  However,  new 
environmental  applications  of  pathogens 
for  non-agricultural  purposes  will  be 
subject  to  EPA  review  as  significant 
new  uses,  and  will  in  some  cases  also  be 
subject  to  USDA  oversight  (if  they  are 
plant  or  animal  pests  under  the  USDA 
definition).  In  such  cases,  USDA's 
review  will  primarily  be  for  the  purpose 
of  detecting  potential  adverse 
agricultural  effects,  while  EPA's  review 
will  focus  on  the  potential  non- 
agricultural  impacts.  See  Unit  I.E  for  an 
explanation  of  how  the  agencies  will 
work  together  to  coordinate  their 
review. 

EPA  is  considering  whether  it  should 
also  include  provisions  in  the  SNUR 
requiring  notification  prior  to  small- 
scale  releases  or  commercial  uses  of 
other  categories  of  microorganisms 
besides  pathogens.  For  example,  some 
people  have  expressed  concern  over 
nonindigenous  microorganisms,  and 
others  have  expressed  concern  over 
microorganisms  that  degrade  structural 
components  of  nature  such  as  lignin  and 
cellulose.  Members  of  neither  category 


are  subject  to  PMN  when  the 
microorganisms  involved  are  natma'ly 
occurring  or  intra-generic  (not  new),  and 
they  would  not  be  subject  to  the 
provisions  for  pathogens  described 
above.  However,  they  may  present 
certain  risks  because  they  are  new  to 
the  environment  in  which  they  are  used 
or  because  of  their  degradative 
capabilities.  The  literature  contains 
much  documentation  of  the  adverse 
effects  that  have  occasionally  been 
caused  by  nonindigenous 
microoiganisms  such  as  the  chestnut 
blight  fungus  and  Dutch  Elm  disease 
fungus.  There  is.  on  the  other  hand,  very 
little  known  about  many  degradative 
microorganisms  and  their  potential  for 
adverse  effects.  The  Agency  will  request 
comments  on  these  concerns  when  it 
issues  its  proposed  SNUR. 

d.  Guidelines  for  voluntary 
compliance.  The  SNUR  that  EPA  will 
propose  will  describe,  in  detail,  the 
persons  who  will  be  subject  to  the  rule 
and  the  microorganisms  and  activities 
for  which  significant  new  use  reporting 
will  be  required.  In  the  meantime.  EPA 
strongly  encourages  persons  who  are 
plarming  to  manufacture,  import,  or 
process  pathogenic  microorganisms  for 
non-agricultural,  new  environmental 
uses,  except  those  used  solely  for 
agricultural  purposes,  to  report  their 
activities  to  the  Agency  and  to  provide 
information  similar  to  that  required  for  a 
PMN  for  a  new  microorganism. 

For  purposes  of  voluntary  reporting, 
persons  may  use  the  following 
definitions  and  assumptions.  These 
guidelines  may  be  changed  in  the 
proposed  and  final  forms  of  the  SNUR. 

(1)  How  to  know  if  a  use  would  be 
considered  a  significant  new  use.  For 
purposes  of  voluntary  reporting,  the 
Agency  encourages  people  to  be  as 
comprehensive  as  possible  and  to 
consider  that  any  new,  non-agricultural 
release  of  a  pathogen  to  die 
environment  is  appropriate  to  report. 
"Environmental  release"  is  defined  in 
Unit  IV.D,  this  definition  should  be  used 
in  the  interim  until  the  SNUR  is  final. 
Cases  that  may  not  be  entirely  clear, 
e.g..  use  in  waste  water  treatment  plants 
and  use  in  mines  or  oil  wells,  should  be 
reported  until  the  Agency  provides 
further  guidance. 

Many  microorganisms  that  are 
pathogens  or  that  contain  genetic 
material  from  pathogens  are  being  used 
in  the  environment  already.  For 
example,  specific  naturally  occurring 
pathogens  are  used  for  waste  treatment 
purposes  and  are  tested  in  non- 
contained  experiments.  These 
applications  of  these  specific 
microorganisms  cannot  be  considered 
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significant  "new"  uses  because  they  are 
ongoing.  Therefore,  persons  now  using 
pathogens  in  environmental  applications 
will  not  b«  expected  to  notify  the 
Agency  of  such  uses  of  these  pathogens, 
except  for  informational  purposes  (see 
Unit  m.C4). 

In  developing  the  proposed  and  final 
rule,  the  Agency  will  have  to  determine 
exactly  which  types  of  uses  should  be 
considered  significant  new  uses,  taking 
into  account  Siat  the  purpose  of  the  rule 
is  to  ensure  the  Agency  has  the 
opportunity  to  review  releases  of 
pathogens  that  could  entail  significant 
exposure  or  risk  to  the  environment  or 
the  public.  Considerations  relating  to  the 
appropriate  scope  of  the  rule  will  be 
discussed  in  the  proposed  SNUR.  and 
the  public  will  be  invited  to  comment. 

(2)  How  to  know  if  a  microorganism  is 
a  pathogen.  Unit  IV.B  of  this  notice 
contains  the  definition  of  "pathogen" 
that  the  Agency  will  use  for  purposes  of 
administering  TSCA  and  FIFRA.  and 
provides  guidance  on  how  to  determine 
if  a  microorganism  is  a  pathogen. 

(3)  How  to  know  if  a  microorganism  is 
genetically  engineered.  As  discussed  in 
Unit  II1.C.2.C  EPA  will  not  require 
nonengineered  pathogens  to  be  reported 
until  they  are  used  on  more  than  10 
acres  of  land  (or  some  equivalent 
standard,  not  yet  determined,  for  uses 
where  acreage  is  an  inappropriate 
standard].  For  now,  a  pathogen  should 
be  considered  nonengineered  if  there 
has  been  no  deliberate  attempt  to 
promote  genetic  changes.  Any  human 
intervention  beyond  removal  from  the 
environment  and  selection  for  the 
desired  variant  populations  should  be 
considered  to  result  in  an  engineered 
microorganism. 

(4)  Submitting  the  significant  new  use 
notice.  Persons  subject  to  the  SNUR  will 
have  to  notify  the  Agency  at  least  90 
days  prior  to  any  new,  non-agricultural 
use  involving  environmental  release  of 
engineered  pathogens.  The  Agency  will 
treat  nonengineered  pathogens  slightly 
differently,  producers  of  nonengineered 
pathogens  will  be  subject  to  significant 
new  use  notification  90  days  prior  to 
new  uses  involving  environmental 
applications  on  more  than  10  acres  of 
land.  Significant  new  use  notifications 
for  microorganisms  should  contain  the 
same  general  types  of  information  as 
PMN  submissions  for  microorganisms. 
In  all  cases,  SNUR  notice  submitters 
should  initiate  prenotice  consultations 
with  EPA  well  in  advance  of  the  actual 
submission,  to  expedite  the  Agency's 
review  of  the  notice. 

e.  Significant  new  use  notice  review. 
EPA  reviews  of  significant  new  uses  of 
microorganisms  will  be  conducted  in  a 
fashion  similar  to  PMN  reviews  of 


microorganisms.  The  review  must  be 
completed  in  90  days,  extendable  for 
good  cause  to  180  days.  In  conducting 
the  review,  EPA  will  use  Agency  and 
non-Agency  scientists  selected  for  their 
expertise  on  issues  relevant  to  the 
specific  case. 

The  Agency  recognizes  that  various 
environmental  uses  of  different  types  of 
pathogens  pose  very  different  levels  of 
potential  risk  to  human  health  and  the 
environment  For  example,  risks  should 
generally  be  lower  when  pathogens  are 
applied  in  areas  distant  from  host 
organisms;  the  manufacturer  has  used 
nonpathogenic  strains  of  a  pathogenic 
species:  transferred  genes  are  for  a  trait 
not  directly  involved  in  pathogenicity; 
the  pathogenic  source  organisms  have 
very  narrow  host  ranges;  and  pathogenic 
genes  have  been  deleted. 

Because  it  recognizes  these  variations 
in  risk,  the  Agency  expects  to  subject 
some  pathogenic  microorganisms  to 
more  rigorous  regulatory  oversight  than 
others. 

3.  Research  and  development  (R&D) 
exemption — a.  Overview.  TSCA  section 
5(h)(3)  exempts  from  PMN  and  SNUR 
notification  requirements  chemical 
substances  manufactured  in  small 
quantities  solely  for  R&D.  However,  to 
ensure  adequate  review  prior  to 
environmental  release,  EJPA  intends  to 
require  persons  developing  "new" 
microorganisms  and  certain  engineered 
pathogens  to  notify  EPA  prior  to  any 
research  involving  environmental 
release.  This  will  be  accomplished  by 
amending  the  PMN  rule  (and  possibly 
the  general  SNUR  rules  in  40  CFR  Part 
721)  to  specify  that  field  testing  of 
microorganisms  does  not  fall  within  the 
definition  of  "small  quantities"  for  R&D. 
Until  the  necessary  rule  changes 
implementing  this  policy  are  final,  EPA 
expects  submitters  to  comply  with  this 
policy  voluntarily.  Notice  submitters  are 
advised  to  consult  the  Agency  if  they 
are  unsure  whether  a  particular  test  is 
subject. 

b.  Background.  As  explained  in  the 
December  84  notice  (at  page  50891), 
section  5(h)(3)  of  TSCA  exempts  horn 
PMN  requirements  new  chemical 
substances  produced  "only  in  small 
quantities  solely  for  purposes  of 
research  and  development."  ("Small 
quantities"  must  be  defined  by  rule.) 
The  same  exemption  applies  to 
substances  produced  for  significant  new 
uses,  if  this  exemption  as  now  defined 
were  applied  to  living  microorganisms, 
many  microorganisms  would  go 
unreviewed  by  EPA  until  perhaps  years 
after  their  initial  testing  in  the 
environment.  Because  microorganisms 
can  reproduce  in  the  environment  and 
have  the  potential  to  exhibit  new  traits. 


this  has  raised  the  question  of  whether 
these  field  tests  for  R&D  purposes  could 
present  significant  risks  that  would  go 
unreviewed. 

Because  of  this  concern,  an  important 
issue  for  EPA  in  implementing  the 
biotechnology  program  has  been 
whether  to  alter  the  R&D  exemption  of 
TSCA  section  5  notice  requirements  in 
the  case  of  living  microorganisms.  EPA 
requested  and  received  substantial 
public  comments  on  this  issue,  which  it 
considered  carefully  in  developing  this 
policy.  The  comments  and  EPA's 
response  to  them  are  described  in  the 
EPA  "Response  to  Comments" 
document,  available  as  part  of  the 
public  record  of  this  EPA  notice. 

c.  Rationale.  The  PMN  rule  definition 
of  "small  quantities"  for  R&D  has  been 
appropriate  for  most  chemicals  subject 
to  TSCA  because  of  the  assumption  that 
chemical  R&D  generally  involves  limited 
exposure  and  therefore  limited  risk.  In 
the  case  of  field  tests  involving  living 
microorganisms,  this  assumption  will 
not  always  apply.  Microorganisms  that 
survive  may  reproduce,  potentially 
leading  to  significant  exposure  and 
risks.  Because  of  their  ability  to 
reproduce  and  therefore  increase 
beyond  the  amount  originally  released, 
living  microorganisms  used  in  the 
environment  cannot  be  considered  to 
meet  the  commonly  understood  meaning 
of  "small  quantities"  for  research  and 
development,  and  thus  do  not  qualify  for 
the  exemption. 

d.  Implementation.  To  implement  the 
change  in  the  R&D  exemption,  EPA 
intends  to  amend  the  PMN  rule  (40  CFR 
720.3(cc)  and  720.38)  and  possibly  the 
SNUR  general  provisions  in  40  CFR  Part 
720.  The  amendments  will  specify  when 
a  microorganism  is  considered  not  to 
qualify  for  the  R&D  exemption,  and  will 
provide  enforceable  standards  for  that 
determination. 

Until  the  R&D  rule  amendments  are 
final.  EPA  expects  commercial 
researchers  intending  to  release  new, 
living  microorganisms  and  engineered 
pathogens  into  the  environment  to 
report  their  activities  to  the  Agency  as 
explained  in  the  units  on  PMN  and 
SNUR  notification  (Units  III.C.l  and  2). 
In  addition,  EPA  strongly  encourages 
researchers,  prior  to  the  time  of 
reporting,  to  maintain  records  regarding 
containment  procedures  used  in  their 
experiments.  Researchers  should  use  the 
definition  of  "environmental  release" 
provided  in  Unit  IV.D  as  a  guide,  ask 
EPA  for  further  guidance  if  questions 
arise,  and  in  general  be  as  inclusive  as 
possible  in  th«5ir  estimation  of  what 
should  be  reported. 
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e.  Noncommercial  R&D. 
Noncommerical  R&D  is  exempt  from 
section  5  of  TSCA  under  section  5(g) 
and  would  therefore  be  exempt  from 
PMN  and  SNUR  requirements  even 
under  the  proposed  amendments.  EPA 
has  defined  "noncommercial"  for  all 
chemical  substances  subject  to  TSCA 
section  5  in  a  final  rule  published  in  the 
Federal  Register  of  April  22, 1986  (51  FR 
15096).  As  a  general  guide,  R&D  done  by 
a  commercial  company  should  be 
considered  commercial,  and  purely 
academic  R&D  should  be  considered 
noncommercial.  For  more  specific 
guidance,  the  reader  should  examine  the 
definition  of  "noncommercial"  in  the 
final  rule  and  the  discussion  of 
"noncommercial"  in  the  proposed  PMN 
rule  revisions  published  in  the  Federal 
Register  of  December  27, 1984  (49  CFR 
50208).  Readers  should  also  note  that  the 
NIH  Recombinant  DNA  Advisory 
Committee  (RAC)  and  USDA 
Agriculture  Biotechnology  Recombinant 
DNA  Advisory  Committee  (ABRAC) 
have  jurisdiction  over  many 
noncommercial  R&D  activities, 
specifically  recombinant  DNA 
experimentation  at  institutions  that 
receive  funds  from  NIH  and  USDA.  Both 
of  these  committees  encourage 
submission  of  experiments  from  other 
sources  as  well. 

4.  General  information  reporting 
requirements — a.  Overview.  EPA 
intends  to  collect  general  information 
prior  to  the  environmental  use  of 
microorganisms  that  are  subject  to 
TSCA,  but  that  are  not  the  subject  of 
premanufacture  or  significant  new  use 
notification  requirements.  EPA  will 
gather  such  information  by  means  of  a 
section  8(a)  reporting  rule.  The 
information  EPA  collects  will  primarily 
be  used  to  monitor  environmental  uses 
of  microorganisms,  thus  making  the 
Agency  aware  of  cases  that  may  require 
special  regulatory  action  under  other 
TSCA  authorities.  It  will  also  be  used  to 
help  the  Agency  evaluate  and  modify 
the  scope  of  its  biotechnology  programs 
over  time. 

b.  Section  8(a)  background.  Section 
8(a)  of  TSCA  authorizes  EPA  to  issue 
rules  requiring  manufacturers,  importers 
and  processors  of  specified  chemical 
substances  to  submit  information  to  the 
Agency.  TSCA  section  8(a)(2)  authorizes 
the  Agency  to  obtain  a  broad  range  of 
data,  including  information  on  chemical 
identity  and  structure,  production,  use, 
exposure,  disposal  and  health  and 
environmental  effects.  Small 
manufacturers,  importers,  and 
processors,  as  defined  by  EPA,  are 
exempt  from  section  8(a)  reporting  and 


recordkeeping  requirements,  with 
certain  statutory  exceptions. 

c.  Rationale  for  section  8(a)  rule.  As 
explained  in  the  overview  to  the  EPA 
portion  of  this  notice,  the  biotechnology 
review  procedures  described  in  this 
notice  are  intended  to  focus  on  the 
current  areas  of  highest  priority  based 
on  considerations  of  risk  and  on 
determinations  about  what  makes  a 
microorganism  "new."  However,  there  is 
a  relatively  high  degree  of  scientific 
uncertainty  involved  in  establishing 
these  priorities  at  this  early  stage  in  the 
development  of  the  biotechnology 
industry.  The  Agency  cannot  say 
definifively  that  all  the  microorganisms 
and  uses  that  are  not  at  this  time  subject 
to  notification  requirements  will  never 
need  to  be  regulated  or  should  never  be 
subject  to  notification  requirements  in 
the  future. 

EPA  believes  that  TSCA  section  8(a) 
is  the  best  mechanism  available  for 
determining  whether  specific 
microorganisms  or  categories  of 
microorganisms  not  subject  to  PMN  or 
SNUR  notice  requirements  may  need  to 
be  regulated.  The  Agency  must  be 
aware  of  how  microorganisms  are  being 
used  in  the  environment  to  fulfill  its 
responsibility  to  identify  and  prevent 
important  or  immediate  hazards  that 
might  unexpectedly  arise  with  specific 
uses.  The  section  8(a)  reporting  will  also 
provide  EPA  with  necessary  information 
to  assess  whether  its  overall  priorities 
with  regard  to  biotechnology  regulation 
have  been,  in  fact,  appropriately  set  and 
whether  they  should  change  over  time. 
As  was  pointed  out  by  many  comments 
on  the  Agency's  first  proposed 
statement  on  biotechnology,  flexibility 
and  incorporation  of  new  information 
should  be  major  components  of  any 
regulatory  scheme. 

d.  Implementation-^!]  Who  will  have 
to  report  under  section  8(a)?  When 
promulgated.  EPA  intends  for  this  rule  to 
apply  to  manufacturers,  importers,  and 
processors  of  microorganisms  that  are 
subject  to  TSCA  and  to  be  released  in 
the  environment,  but  are  not  otherwise 
reviewed  under  the  PMN  and  SNUR 
policies  described  eariier.  In  other 
words,  general  information  will  be 
required  prior  to  environmental  releases 
of  all  microorganisms  that  are  subject  to 
TSCA  and  that  are  non-engineered 
pathogens,  or  that  are  intra-generic  or 
naturally  occurring  non-pathogens. 

Although  the  rule  will  apply  in  general 
to  the  above  groups,  small 
manufacturers,  importers,  and 
processors  are  usually  exempt  from 
section  8(a)  reporting  and  recordkeeping 
requirements.  EPA  has  established 
general  exemption  standards  for  small 


manufacturers  (40  CFR  Part  704).  The 
Agency  will  consider  whether  these 
standards  should  be  retained  or  altered 
in  some  way  to  reflect  considerations 
particular  to  the  biotechnology  industry. 

When  EPA  issues  its  notice  of 
proposed  rulemaking,  the  public  will 
have  an  opportvmity  to  comment  on  the 
question  of  who  will  have  to  report 
under  the  rule. 

(2)  What  information  will  have  to  be 
reported  under  section  8(a)?  EPA  is  in 
the  process  of  considering  exactly  what 
information  it  will  propose  to  require  on 
microbial  products  and  uses  under  the 
section  8(a)  reporting  rule.  In  deciding 
what  information  should  be  reported  on 
microorganisms,  EPA  wiU  consider  what 
information  is  necessary  for  the  Agency 
to  assess  the  safety  of  planned 
environmental  releases,  to  evaluate  its 
biotechnology  regulations  over  time,  and 
to  consider  necessary  and  appropriate 
improvements.  The  Agency  will  also 
consider  the  economic  impact  of  special 
information  and  whether  the 
information  is  generally  "known  to  or 
reasonably  ascertainable  by"  potential 
respondents  to  the  rule. 

5.  Reporting  of  information  on 
substantial  risks.  All  manufacturers, 
processors,  and  distributors  of  microbial 
products  subject  to  TSCA.  including 
those  involved  in  research  and 
development,  are  reminded  of  their 
responsibility  to  notify  EPA  inmiediately 
of  any  new  information  which 
"reasonably  supports  the  conclusion 
that  such  substance  or  mixture  presents 
a  substantial  risk  of  injury  to  health  or 
the  environment"  (TSCA  section  8(e)). 

Guidance  on  the  section  8(e) 
requirement  was  published  in  the 
Federal  Register  of  March  16. 1978  (43 
FR  11110).  Manufacturers,  processors. 
and  distributors  will  find  that  this  policy 
statement  provides  general  guidance  on 
TSCA  section  8(e)  reporting,  but  it 
should  not  be  considered  exhaustive  in 
terms  of  the  types  of  information  that 
would  reasonably  support  a  conclusion 
of  substantial  risk.  Specifically  with 
regard  to  microorganisms,  the  types  of 
information  that  should  be  reported 
include  but  are  not  limited  to  (1) 
pathogenicity  to  humans,  plants, 
animals,  or  microbes,  (2)  significant 
ability  to  displace  other  organisms  in  the 
intended  use  area.  (3)  significant 
potential  to  transfer  genetic  material  to 
other  organisms,  and  (4)  any  other 
significant  potential  to  cause  harm  to 
human  health  or  the  environment. 
Manufacturers,  processors,  and 
distributors  should  be  vigilant  and 
immediately  report  substantial  risk 
information  concerning  microorganisms 
subject  to  TSCA. 
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6.  Buemptions  fixtm  pnmtutafacttm 
notification  lequiiententa.  Section 
5(h^)  oTTSCA  aflows  EM,  by  nde.  to 
exempt  from  FMN  lequireweirts 
chemical  subetances  fliat  it  finda  wiH 
not  present  uuieesonable  risks.  EPA 
expects  to  ese  this  aelliorfty,  where 
appropriate,  to  reduce  th«  Inmlen  of 
PMN  reporting  reqairements. 

In  its  December  84  notice  (at  page 
50891),  ^A  asked  for  comment  on  the 
issue  of  whether  certain  raicroorganisnis 
or  categories  of  eiitj oui ganisnis  shooki 
be  exempt  from  P^Of  reqairements 
under  the  authortty  of  section  5(h)(4)  of 
TSCA.  Ten  respendeats  stated  that 
mi(j  iwrganisms  used  in  closed  systems 
shonld  be  exempt  under  the  5(h)(4) 
provision,  altbou^  several  specifically 
remarked  that  appropriate  biological 
and  physical  contaimnent  conditions 
shoald  first  be  determined  and  met. 
Others  seggested  modifications  to  this 
approach,  sitch  as  expedited  reviews  or 
reduced  information  requiremeitts  rather 
than  outright  exemption,  or  application 
of  the  exemption  only  to  specific 
microorganisms  or  snbstances  (e.g..  E. 
coli.  used  in  contained  systems).  One 
commenter  stated  that  an  exemption 
was  not  appropriate  because  there  is  no 
current  FwteraJ  authority  to  determine 
safety  in  the  event  of  accidental  rrieese. 

Under  TSCA,  Ae  FMN  p<rficy 
described  in  Unit  m.Cl  extends  to 
commercial-scale,  closed  system  uses  of 
microorganisms  as  well  as 
environmental  releases.  The  statute 
requires  that  ail  manufacturers  of  "new" 
substances  mast  submit  PMNs, 
regardless  of  whether  they  are  used  in 
contained  facilities  or  open 
environments.  Nonetheless,  EPA 
believes  that  closed-system  oses  of  new 
microorganisms  will  often  present  lower 
risks  than  environmental  releases  of  the 
same  organisms.  The  contained  uses 
may  therefore  warrant  a  secti<m  5(h)(4) 
exemption,  and  EPA  is  hereby 
announcing  its  intent  to  pursue  that 
possibility. 

Since  the  Agency  does  not  yet  have 
sufficient  information  to  make  the 
necessary  ^ding  under  section  5(h)(4) 
that  such  activities  ~will  not  present  an 
imreasonabie  risk  of  injury  to  human 
health  or  the  environment,"  It  is 
soliciting  more  data  to  support  that 
finding  in  the  case  of  closed  system 
uses.  The  Agency  would  appreciate 
receiving  data  that  would  support  an 
exemption  either  for  all  inter-generic 
microorganisms  used  in  closed  systems, 
or  for  specific  categories  of  such 
microbes.  For  example,  a  category  that 
has  been  suggested  for  exemption  is 
intergeneric  combinations  involving 
microoiganisms  that  exchange  Dfifk  by 


known  physiologic  processes,  and  that 
are  on  the  NIH  RAC  exciianger  Hst.  This 
possible  exclusion  is  mentioned  in  the 
OSTP  preamble  published  in  this 
FeQsral  Repsier. 

Information  and  data  relevant  to  this 
issue  should  be  sent  to  EPA  at  the 
address  listed  at  the  beginning  of  this 
notice. 

In  addition  to  supporting  the  use  of 
section  5(h)(4)  exemptions,  the  Agency 
will  try  to  identify  categories  of 
microorganisms  tfiat  pose  lower  risk 
even  though  diey  may  not  meet  the 
necessary  findings  for  exemption.  In 
such  cases,  the  Agency  will  consider 
reducing  the  burden  of  PMN  reporting 
by  lowering  the  information 
requirements  associated  with  the  PMN, 
and  by  conducting  expedited  reviews. 
The  Agency  requests  any  data  or 
information  that  could  be  used  to 
support  exemptions  or  expedited 
reviews. 

IV.  Definitions  of  Tems  for  R^uialory 
Purposes 

As  explained  in  the  previous  units  of 
this  notice,  EPA  intends  at  this  time  to 
focus  Its  regulatory  programs  on 
microorganisms  containing  genetic 
material  from  dissimilar  source 
organisms  (defined  as  organisms  from 
difiierent  genera),  pathogenic 
microorganisms,  microorganisms 
containing  genetic  material  from 
pathogens,  nonindigenous 
microorganisms,  and  TSCA 
nonagriculturai  environmental 
applications.  Applicable  requirements 
are  described  in  Units  II  and  III  of  this 
notice.  The  purpose  of  this  unit  is  to 
provide  detailed  information  on  how  a 
person  should  determine  whether  a 
specific  product  is  a  pathogen,  contains 
genetic  material  from  a  pathogen, 
contains  genetic  material  from 
organisms  of  different  genera  (inter- 
generic  combination),  is  nonindigenous. 
is  released  to  the  environment,  or  is 
used  for  nonagriculturai  TSCA  purposes. 

A.  How  To  Determine  if  a  Product  Is  an 
Inter-Generic  Combination 

For  purposes  of  implementing  its 
concept  of  "new"  microorganisms,  the 
Agency  is  defining  "new" 
microorganisms  as  those  formed  by 
deliberate  combinations  of  genetic 
material  from  organisms  of  different 
genera. 

This  standard  is  purposely  based  on 
the  taxonomic  designations  of 
microorganisms.  While  imperfect  in 
many  ways,  taxonomy  appears  to 
provide  the  best  available  standard  for 
"dissimilarity"  among  organisms,  for  the 
following  reasons: 


1.  Although  subject  to  periodic 
revision  within  the  scientific  community, 
taxonomy  is  a  common  language  used 
by  scientists  to  describe  how  orgairisms 
are  similar  and  dissimilar  (Refs.  4. 18). 

2.  Taxonomy  reflects  the  most  recent 
scientific  observations  about  phenotypic 
and  genotypic  differences  between 
organisms. 

3.  Taxonomy  provides  a  universally 
available  point  of  reference  that  can  be 
understood  by  industry  ar>d  enforced  by 
the  Agency. 

4.  H»A  expects  microorganisms  being 
used  in  biotechnology  research  ar>d 
development  will  have  or  can  be 
assigned  dear  taxonomic  designations; 
therefore,  the  use  of  taxonomic 
standards  imposes  few  if  and  additional 
requirements  on  industry. 

5.  There  is  a  significant  adminstrative 
advantage  to  independently  established 
criteria  such  as  taxonomic  standards, 
because  EPA  will  not  have  to  create  and 
maintain  a  separate  set  of  criteria  for 
regulatory  purposes. 

The  Agency  expects  all  manufacturers 
to  know  or  determine  the  currently 
accepted  designations  (genus,  species) 
of  the  source  organisms  they  have  used 
in  producing  microbial  products  subject 
to  FIFRA  and  TSCA.  bi  addition,  EPA 
expects  submitters  to  use  taxonomic 
literature  and  taxonomic  experts,  if 
necessary,  to  determine  the  correct 
identity  of  their  microorganisms.  A 
number  of  commenters  on  the  December 
84  notice  stated  that  organisms 
manipulated  by  modem  genetic 
engineering  will  in  most  cases  already 
be  well  characterized.  This  fact  should 
make  implementation  of  this  policy 
relatively  easy  in  most  cases. 

Excluded  from  this  policy  on  inter- 
generic  combinations  are 
microorganisms  that  have  resulted  from 
the  addition  of  inter-generic  material 
that  is  well-characterized  and  contains 
only  non-coding  regulatory  regions  such 
as  operators,  promoters,  origins  of 
replication,  terminators,  and  ribosome- 
binding  regions. 

"Well-characterized,  non-coding 
regulatory  regions"  means  that  the 
producer  of  the  microorganism  can 
document  the  following: 

a.  The  exact  nucleotide  base 
sequences  of  the  regulatory  region  and 
any  inserted  flanking  nucleotides. 

b.  The  regulatory  region  and  any 
inserted  flanking  nucleotides  do  not 
code  for  protein,  peptide,  or  functional 
RNA  molecules. 

c.  The  regulatory  region  solely 
controls  the  activity  of  other  regions  that 
code  for  protein  or  peptide  molecules  or 
act  as  recognition  sites  for  the  initiation 
of  micleic  acid  or  protein  synthesis. 


Federal  Re^ster  /  Vol.  51,  No.  123  /  Thursday,  |une  26. 1986  /  Notices 


23333 


EPA  emphasizes  that  this  policy 
excludes  oidy  inter-generic 
combinations  that  have  resulted  solely 
from  the  addition  of  well-characterized, 
non-coding  regulatory  regions.  If  the 
final  microorganism  contains  any 
regions  from  organisms  of  other  genera 
that  do  not  meet  this  restriction,  such  as 
coding  regulatory  regions  or  any  poorly 
characterized  regions,  the 
microorganisms  is  considered  new  and 
does  not  come  under  the  exclusion  for 
regulatory  regions  discussed  above. 

To  document  these  features,  EPA 
expects  that  companies  will  use  sources 
such  as  citations  to  published  scientific 
literature,  copies  of  unpublished  studies 
relied  upon,  or  data  from  tests 
performed  to  determine  the  above 
characteristics. 

If  persons  do  not  know  the  genera  of 
particular  organisms,  they  should 
consult  standard  sources  such  as  the 
following: 

I.  Bacteria 

(1)  Skerman.  V.B.D..  V.  McGowan.  and 
P.H.A.  Sneath.  1980.  Approved  list  of 
bacterial  names.  International  )ournal  of 
Systematic  Bacteriology  30:225-420. 

(2)  Moore.  W.E.C.,  E.P.  Cato,  and  LV.H. 
Moore.  1985.  Index  of  the  bacterial  and  yeast 
nomenclature  changes  published  in  the 
International  Journal  of  Systematic 
Bacteriology  since  the  1980  approved  list  of 
bacterial  names  (1  January  1960  to  1  January 
1965).  International  Journal  of  Systematic 
Bacteriology  35:382-407. 

Manufacturers  should  consult  issues 
of  the  International  Journal  of 
Systematic  Bacteriology  for  validly   - 
published  names  and  for  names  placed 
on  Validation  Lists  since  January  1985. 

a.  Algae 

(1)  DeTonl,  1889.  Sylloge  Algarum. 

(2)  Index  Kewensis.  1895-presenl.  (Royal 
Botanical  Gardens,  Kew.) 

///.  Protozoa 

(1)  Nomenclator  Zoologicus.  ITSe-presenL 
Published  in  four  volumes  and  two 
supplements  from  1939  onwards.  Edited  by 
S.A.  Neave.  Zoological  Society,  London. 

(2)  Index  Zoologicus.  1800-1900.  Charles 
Owen  Waterhouse.  (Published  1902.)  Edited 
by  David  Sharpe.  Zoological  Society.  London. 

(3)  Index  Zoologicus.  1902-present. 
(Zoological  Society,  London.) 

iv.  Fungi 

(1)  Saccardo,  P.A.  1882-1921.  Sylloge 
Fungorum.  (Pavia,  25  vol.) 

(2)  ClemenU,  F.E.  and  C.L.  Shear.  1931.  The 
Genera  of  Fungi  (H.W.  Wilson  and  Co..  N.Y.) 

(3)  Index  to  Fungi.  1940-pre8ent 
Commonwealth  Mycological  Institute.  Kew. 
Surrey,  England. 

(4)  PeU-ak's  List  of  Fungal  Names.  1922- 
1940.  Commonwealth  Mycological  Institute. 
Kew.  Surrey.  England. 

(5)  Hawksworth.  D.L.  B.C.  Sutton,  and  G.C 
Ainsworlh.  1983.  Ainsworlh  and  Bisby's 


Dictionary  of  the  Fungi.  Commonwealth 
Mycological  Institute.  Kew.  Surrey.  England. 

V.  Viruses 

(1)  Mathews,  R.E.F.  1979.  aassification  and 
nomenclature  of  viruses.  3rd  report  of  the 
International  Committee  on  Taxonomy  of 
Viruses.  Intervirology  U(3-5):l-199. 

If  the  taxonomic  positions  of  source 
organisms  are  ambiguous  or  if  the 
boundaries  of  a  genus  are  in  dispute,  the 
Agency  expects  the  submitter  to  be 
aware  of  these  controversies. 
Ambiguities  at  the  species  level  or  lower 
will  not  affect  the  FIFRA  and  TSCA 
policies.  However,  if  the  taxonomy  at 
the  genus  level  is  controversial,  such 
that  organisms  may  be  considered  by 
some  to  belong  to  the  same  genus  and 
by  others  to  belong  to  different  genera, 
the  submitter  must  comply  with  the 
applicable  requirements  of  FIFRA  or 
TSCA.  or  come  to  EPA  for  a  case- 
specific  determination  (address 
provided  at  the  beginning  of  this  notice). 
In  general,  submitters  should  expect  that 
microorganisms  will  be  considered 
inter-generic  if  the  taxonomy  of  either 
source  organism,  at  the  genus  level,  is 
controversial. 

In  the  case  of  chemically  synthesu^d 
genes,  the  Agency  will  follow  a  similar 
principle.  The  genetic  sequence  of  the 
synthesized  gene  may  be  identical  to  a 
sequence  known  to  occur  in  an  organism 
in  the  same  genus  as  the  recipient 
microorganism.  If  so,  the  resulting 
microorganism  will  be  considered  intra- 
generic.  However,  the  producer  should 
be  prepared  to  document  how  it  made 
this  determination.  Conversely,  the 
sequence  of  the  synthesized  gene  may 
be  different  or  not  known  to  be  identical 
to  a  sequence  In  the  genus  of  the 
recipient  microoiganism.  In  this  case, 
the  resulting  product  will  be  considered 
inter-generic. 

EPA's  definition  of  inter-generic 
combinations  contains  a  standard  of 
intent  on  the  part  of  the  manufacturer  or 
producer.  Inter-generic  combinations 
that  occur  as  unintentional  byproducts 
of  microorganisms  coming  in  contact 
with  one  another  will  not  be  considered 
subject  to  the  provisions  of  TSCA  and 
FIFRA  that  apply  to  inter-generic 
combinations.  For  example,  inter- 
generic  combinations  may  occur  at  very 
low  frequencies  if  microorganisms  from 
different  genera  are  applied  to  the  same 
plot  of  land,  or  are  sold  together  as 
mixtures.  Similariy,  if  manufacturers 
develop  microorganisms  that  are 
naturally  infected  with  viruses,  and  if 
the  developer  did  not  intend  to  promote 
and  did  not  provide  conditions  actively 
promoting  the  infection  of  the 
microorganisms  with  the  naturally 
occurring  viruses,  then  the 


microorganisms  containing  naturally 
occurring  inter-generic  combinations 
would  not  be  considerd  inter-generic 
under  the  FIFRA  and  TSCA  policies. 

On  the  other  hand,  if  the  manufacturer 
or  producer  intentionally  provides 
conditions  to  promote  genetic  transfer, 
or  if  inter-generic  microorganisms  are 
primary  components  of  a  product  or 
mixture,  then  the  microorganisms  will 
be  considered  inter-generic  and  subject 
to  the  applicable  provisions  of  FIFRA 
and  TSCA. 

Submitters  should  consult  the  Agency 
if  they  have  any  questions  about  these 
distinctions. 

B.  How  to  Determine  if  a  Product  Is  a 
Pathogen 

For  the  purposes  of  this  policy,  a 
pathogen  is  defined  as  a  virus  or 
organism  (including  its  viruses  and 
plasmids,  if  any)  that  has  the  ability  to 
cause  disease  in  other  living  organisms 
(i.e.,  humans,  animals,  plants,  or 
microorganisms).  A  disease  is  an 
abnormal  [^siological  function  in  an 
organism,  occurring  as  a  consequence  of 
the  activity  of  proliferating 
microorganisms  directly  associated  with 
or  infecting  the  host  organism,  or  due  to 
biologically  active  substances  such  as 
toxins,  antibiotics,  or  growth  regulators 
produced  by  a  microorganism  (Refs.  5, 6, 
7,  a  14,  -iff). 

This  policy  is  not  meant  to  Include 
such  organisms  as  competitors  or 
colonizers  of  the  same  substrates, 
commensalistic  or  mutualistic 
microorganisms,  or  opportunistic 
pathogens.  However,  if  a  microorganism 
has  more  than  one  mechanism  for 
affecting  other  organisms  and  one  of 
these  is  pathogenicity,  then  the 
microorganism  is  considered  to  be  a 
pathogen. 

A  microorganism  will  be  subject  to 
EPA  policies  regarding  pathogens  if. 

1.  The  organism  belongs  to  a 
pathogenic  species  or  to  a  species 
containing  pathogenic  strains,  according 
to  sources  identified  by  EPA  below,  or 
from  information  known  to  the  producer 
that  suggesU  that  the  organism  is  a 
pathogen:  excepted  are  organisms 
belonging  to  a  strain  used  for  laboratory 
research  or  commercial  purposes  and 
generally  recognized  as  non-pathogenic 
according  to  sources  identified  by  EPA, 
or  information  known  to  the  producer 
and  EPA:  an  example  of  a 
nonpathogenic  strain  of  a  pathogenic 
species  is  Escherichia  coli  K-12: 
examples  of  nonpathogenic  species  are 
Bacillus  subtilis.  Lactobacillus 
acidophilus,  and  Saccharomyces 
species;  or, 


wf^ 


233M 


Fadatal  Register  /  Vol.  51,  Na  123  /  Tlmrtday.  June  26.  1986  /  r^otJces 


2.  The  organism  has  been  derived 
hx>m  a  pathogen  or  has  been 
deliberately  engineered  such  that  H 
contains  genetic  aaaterial  from  a 
pathogenic  organism  as  defined  ia  item 
1,  above.  An  exception  to  this 
requirement  is  a  genetix»Uy  engineered 
organism  developed  by  transferring 
well-characterized,,  noa-codiog 
regulatory  regions  from  a  pathogenic 
donor  to  a  nonpathogenic  recipient 

"Well-characterixed.  noa-«oding 
regxilatory  region"  means  that  the 
producer  of  the  microorganism  can 
document  the  following: 

a.  The  exact  nucleotide  base 
sequences  of  the  regulatory  region  and 
any  inserted  Hankialg  nucleotides. 

b.  The  regulatory  region  and  any 
inserted  flanking  nucleotides  do  not 
code  for  protein,  peptide,  or  fimctional 
RNA  molecules. 

a  The  regulatory  region  solely 
controls  the  activity  of  other  regions  Aat 
code  for  protein  or  peptide  molectiles  or 
act  as  recognition  sites  for  the  initiation 
of  nucleic  add  or  protein  synthesis. 

To  document  these  items,  EPA 
expects  that  companies  wiU  use  sources 
such  as  citations  to  published  scientific 
literature,  copies  of  unpublished  studies, 
or  data  from  tests  performed  to 
determine  the  above  characteristics. 

The  Agency  is  excluding  genetically 
engineered  organisms  containing 
material  from  pathogens  if  the  material 
transferred  is  from  a  pathogenic  donor 
to  a  nonpathogenic  recipient,  and 
consists  solely  of  well-characterized, 
non-coding  regulatory  regions.  In  this 
case,  the  transferred  material  does  not 
code  for  traits  directly  associated  with 
pathogenicity.  The  Agency  believes  that 
these  organisms  do  not  pose  significant 
risks  because  they  do  not  possess  new 
combinations  of  traits  or  pathogenic 
traits,  but  instead  exhibit  quantitative 
changes  in  preexisting  traits  in  a 
nonpathogenic  recipient 

The  Agency  is  excluding  opportunistic 
pathogens  for  two  reasons.  First  in 
terms  of  risk  priorities,  outright 
pathogens  are  of  significantly  greater 
concern  than  organisms  that  would  not 
act  as  pathogens  except  under  unusual 
circumstances.  Second,  because  of  the 
very  large  number  of  microorganisms 
that  could  be  considered  to  be 
opportunistic  their  inclusion  would 
result  in  an  inappropriately  restrictive 
policy. 

There  are  a  number  of  standard 
sources  that  can  be  used  to  determine 
whether  a  microorganism  belongs  to  a 
pathogenic  species.  EPA  is  compiling  a 
list  of  such  sources,  and  is  considering 
developing  a  list  of  pathogenic  species, 
as  part  of  future  rulemaking  activities. 


As  interim  guidance,  persons  should 
consider  sources  such  as  the  following: 

(1)  Anne.  W.,  ed.  1960.  Fish  Diseases. 
Springer- Veiiag,  New  York. 

(2)  Anver.  MJ(.  and  C.  Pond.  1984.  Biology 
and  Diseases  of  Ampliibiaiu.  In  Lat>oratory 
Animal  Medicine,  J.G.  Fox.  B-J.  Cohen.  F.M. 
Loew,  eds.  Academic  Press,  Orlando,  FL. 

(3)  Bliss.  D.E..  ed.  1962-1966.  Biology  of 
Crustaceans  fVolume  B  Pathobiology). 
Academic  Press.  New  York. 

(4)  Blood.  D.C  J.A.  Henderson,  and  O.M. 
Radostits.  1979.  Veterinary  Medicine:  A 
Textbook  of  the  Diseases  of  Cattle.  Sheep, 
Pigs,  and  Horses.  Sth  edition.  Lea  ft  Febiger, 
Philadelphia,  PA. 

(5)  Braude.  A.  1986.  Medical  Microbiology 
and  Infectious  Diseases.  2nd  edition.  W.B. 
Saunders,  Philadelphia,  PA. 

(6)  Buchanan.  A.M.  1982.  Veterinary 
Microbiology.  Elsevier  Scientific.  Amsterdam. 

(7)  Buchanan.  Ri  and  N.E.  Gibbons,  eds. 
1974.  Beigey's  Manual  of  Determinative 
Bacteriology.  Bth  edition.  Williams  and 
Wilkins  Co.,  Baltimore. 

(8)  Cantwell,  G.E.,  ed.  Insect  Diseases.  M. 
Dekker,  New  York. 

(9)  Commonwealth  Mycological  Institute. 
Descriptions  of  Plant  Patho^nic  Bacteria, 
Fungi,  and  Viruses.  Commonwealth 
Agricultural  Bureaux,  Kew,  Surrey,  England. 

(10)  Davidson,  R.  ed.  1981.  Pathogenesis  of 
Invertebrate  Microbial  Diseases.  Allanheld, 
Osmum,  Totowa,  N]- 

(11)  Ellis,  A.E..  ed.  1985.  Fish  and  Shellfish 
Pathology.  Academic  Press,  London. 

(12)  Ghema,  R..  W.  Nierman,  and  P.  Pienta, 
eds.  1985.  Catalogue  of  Bacteria,  Phages, 
rDNA  Vectors.  16th  edition.  American  Type 
Culture  CoUectioo,  Rockville,  Maryland. 

(13)  Hagan,  Wj\.  and  D.W.  Bruner.  1981. 
Hagan  and  Bruner's  Infectious  Diseases  of 
Domestic  Animals:  With  Reference  to 
Etiology,  Pathogenicity,  Immunity 
Epidemiology,  Diagnosis  and  Bilogic  Therapy. 
7th  edition.  Comstock  Publishing  Associates, 
New  York. 

(14)  Hitcfaner,  SB.,  ed.  198a  Isolation  and 
Identification  of  Avian  Pathogens.  2nd 
edition.  American  Association  of  Avian 
Pathologists,  College  Station  TX. 

(15)  lacobson.  E.  1984.  Biology  and 
Diseases  of  Reptiles.  In  Laboratory  Animal 
Medicine,  j.G.  Fox,  B.J.  Cohen,  F.M.  Loew. 
eds.  Academic  Press,  Orlando,  Fl. 

(16)  Jong.  S.C.  and  M.|.  Cantt,  eds.  1985. 
Catalogue  of  Fungi/Yeasts.  16tfa  edition. 
American  Type  Culture  Collection,  Rockville, 
Maryland. 

(17)  Kinne.  0. 1980-1983.  Diseases  of 
Marine  Animals.  VoL  L  General  Aspects, 
Protozoa  to  Gastropoda,  published  by  John 
Wiley,  Vol.  II  Bivalvia  to  Arthropoda,  Vol.  III. 
Echinodermata  to  Vertebrata,  Vol.  IV.  Pisces 
Applied  Aspects,  Volumes  IWV  published  by 
Biologische  Anstalt  Helgoland.  Germany. 

(18)  Krieg.  NJR.  and  J.G.  Holt.  eds.  1984. 
Bergey's  Manual  of  ^stematic  Becteriak>gy. 
Vol.  L  Williams  and  Wilkins  Co.,  Baltimore. 
MD. 

(19)  Marcus,  LC  1981.  Veterinary  Biology 
and  Medicine  of  Capitve  Amphibians  and 
Reptiles.  Lea  and  Fetiiger,  Philadelphia,  PA. 

(20)  Padhye,  A.A.  1978.  Fungi  pathogenic  to 
Man  and  Animals.  In  A.I.  Laskin  and  H.A. 
Lechevalier,  eds.  Chemical  Rubber  Company. 


Handbook  «(  Microbiology.  2nd  edition. 
Volume  II,  pp.  31»-34a 

(21)  Sparks.  A.K.  1985.  Synopsis  of 
Invertebrate  Pathology  Exclusive  of  Insects. 
Elsevier,  Holland. 

(22)  Starr,  M.P..  H.  Stolp,  H.G.  Truper,  A. 
Balows,  and  H.G.  Schlegeh  eds.  1961.  The 
Prokaryotes — A  Handbook  on  Habitats, 
Isolation,  and  Identification  of  Bacteria.  Vols. 
1  and  2.  Springer- Verlag. 

(23)  Steinhaus,  E.A.,  ed.  1963.  Insect 
Pathology:  An  Advanced  Treatise,  Academic 
Press,  New  York. 

(24)  U.S.  Department  of  Agriculture.  1960. 
Index  of  Plant  Diseases  in  the  United  States. 
Crops  Research  Division.  Agriculture 
Research  Service.  Agriculture  Handbook  No. 
165. 

(25)  U.S.  Department  of  Health,  Education, 
and  Welfare.  1977.  Classification  of  EUologic 
Agents  on  the  Basis  of  Hazard.  In  AI.  Laskin 
and  H.A.  Lechevalier,  eds.  Chemical  Rubber 
Company  Handbook  of  Microbiology,  2nd 
edition,  Vohune  L  pp.  559-573. 

(28)  U.S.  Department  of  Health  and  Human 
Services.  1984.  Biosafety  in  Microbiological 
and  Biomedical  Laboratories.  Public  Health 
Service,  Centers  for  Disease  Control,  Atlanta. 
GA. 

(27)  Whiteman,  C.E..  and  A.A  Bickford. 
1983.  Avian  Diseases  Manual.  2nd  edition. 
American  Association  of  Avian  Pathologists. 
Kennett  Square.  PA. 

The  Agency  expects  that  producers 
will  be  sufficiently  familiar  with  the 
relevant  literature  and  the  species  of  the 
microorganisms  under  development  that 
the  pathogenicity  or  lack  of  it  will 
already  be  known.  Therefore,  the 
Agency  does  not  believe  that 
determining  whether  a  microorganism 
belongs  to  a  pathogenic  species  based 
on  published  sources  will  be 
burdensome. 

Where  there  is  disagreement  among 
sources  about  whether  a  strain  belongs 
to  a  pathogenic  species,  the  submitter 
must  assume  that  it  belongs  to  a 
pathogenic  species,  or  come  to  EPA  for  a 
case-specific  determination  (address 
provided  at  the  beginning  of  this  notice). 

As  part  of  further  rulemaking,  the 
Agency  plans  to  develop  a  list  of 
nonpathogenic  strains  of  pathogenic 
species,  in  addition  to  £.  coli  K-12,  that 
will  be  exempt  from  Agency  policies  for 
pathogenic  microorganisms.  In  the 
interim,  if  a  submitter  is  using  a  strain 
that  belongs  to  a  pathogenic  species, 
except  E.  coli  K-12,  the  submitter  should 
assume  that  it  is  pathogenic. 

Because  of  the  pathogenic  potential  of 
most,  if  not  all,  viruses,  and  because  the 
species  concept  does  not  generally 
apply  in  vims  taxonomy,  the  Agency 
will  consider  any  product  that  is  or 
contains  genetic  material  from  a  virus  to 
be  a  pathogen. 

The  Agency  intends  to  update  this 
guidance  periodically,  particulariy  the 
hst  of  publications. 
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C.  How  To  Determine  if  a  Product  Is  a 
Nonindigenous  Microorganism 

A  microorganism  will  be  considered 
nonindigenous  to  any  one  of  the 
geographic  areas  listed  below  if  it  is 
isolated  from  outside  that  area: 

1.  The  continental  United  States, 
including  Alaska,  and  the  immediately 
adjoining  countries  (i.e.,  Canada  and 
Mexico). 

2.  The  Hawaiian  Islands. 

3.  The  Caribbean  Islands  including 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 

For  example,  a  microorganism  from 
Hawaii,  developed  for  use  as  a 
microbial  pesticide  in  the  continental 
U.S.,  will  be  considered  to  be 
nonindigenous  to  the  continental  United 
Slates.  Under  FIFRA,  the  Agency  would 
therefore  be  notified  before  initiation  of 
small-scale  field  testing  of  the  microbial 
pesticide  in  the  continental  U.S. 

In  normal  usage,  nonindigenous 
organisms  are  generally  considered  to 
be  naturally  occurring  organisms  placed 
in  environments  where  they  are  not 
native  or  have  not  evolved.  This  concept 
means  that  a  microorganism  could  be 
considered  nonindigenous  to  an 
ecosystem  that  is  adjacent  to  the  one  in 
which  it  evolved,  nonindigenous  to 
ecosystems  far  removed,  or  even 
indigenous  to  nearby  or  far-removed 
ecosystems.  This  happens  for  a  number 
of  reasons  such  as  the  widely  varying 
effects  of  geographic  barriers  as 
isolating  mechanisms;  microbial 
dispersal  mechanisms:  and  the 
biological,  chemical,  and  physical 
features  shaping  different  environments. 
Given  the  complexity  and  impracticality 
of  determining  whether  a  particular 
microorganism  is  indigenous  to  a  wide 
range  of  habitats  that  may  exist  within 
regions  and  states,  the  Agency  has 
selected  continental  boundaries  to 
describe  geographic  regions  that  are 
clearly  isolated  and  are  easily  used  for 
administrative  purposes.  These 
boundaries  will  be  used  to  determine 
whether  a  microorganism  is 
nonindigenous  and  hence  subject  to 
particular  provisions  under  FIFRA  (see 
Unit  II). 

D.  How  To  Determine  if  a  Product  Is 
Released  to  the  Environment 

In  the  future,  it  is  likely  that  a 
definition  of  environmental  release  will 
be  developed.  In  the  interim,  the 
Agency's  approach  will  focus  on  when  a 
microorganism  is  considered  to  be 
contained  rather  than  when  it  is 
released. 

A  microorganism  will  be  considered 
environmentally  contained  if  the 
microorganism  is  used  in  a  laboratory 
that  complies  with  NIH  RAC  guidelines; 


or  the  microorganism  is  used  in  a 
contained  greenhouse,  fermenter.  or 
other  contained  structure.  In  general 
"contained  greenhouse,  fermenter.  or 
other  contained  structure"  means  a 
building  or  structure  that  has  a  roof  and 
walls.  It  should  also  have  a  ventilation 
system  to  minimize  microbial  release  to 
the  outdoors,  a  system  for  sterilizing 
water  runoff  and  wastes,  and  a  system 
for  restricting  insects,  if  any  of  these  are 
plausible  routes  for  dissemination  of 
microorganisms.  Experimenters  should 
control  pests,  sterilize  soil  or  other 
material  containing  microorganisms 
before  disposal  or  reuse,  and  genwally 
limit  access  only  to  those  persons  who 
must  have  access  for  research  purposes. 

E.  How  to  Determine  if  a  Product  Is 
Used  for  Nonagricultural  Purposes 

An  agricultural  use  of  a 
microorganism  is  any  use  or  application, 
the  primary  purpose  of  which  is  to 
produce,  enhance,  or  cultivate  plants  or 
animals.  The  definition  is  not  meant  to 
include  pesticides. 

F.  Definition  of  Plants  and  Animals 

For  the  purposes  of  this  EPA  notice, 
plants  are  defined  as  multicellular 
organisms  characterized  by  eukaryotic 
cell  walls,  photosynthetic  ability,  and 
embryonic  development.  Members 
include  mosses,  liverworts,  and  vascular 
plants  (including  most  terrestrial  crop 
plants).  Animals  are  defined  as 
multicellular  organisms  composed  of 
eukaryotic  cells  with  ingestive  nutrition 
and  lacking  rigid  cell  walls  and 
photosynthetic  ability.  Members  include 
coelenterates.  flatworms.  molluscs, 
segmented  worms,  arthropods, 
echinoderms.  and  vertebrates. 

V.  References 
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(7)  Freeman.  BA.  1979.  Burrows  textbook 
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VI.  Public  Record 

EPA  has  established  a  public  record 
for  this  statement  of  policy  (docket 
number  OPTS-00049A)  which  is 
available  to  the  public  in  the  OTS  PuUic 
Information  Office.  8  ajn.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

The  Public  Information  Office  is 
located  in  Rm  E-107.  401  M  St  S.W, 
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Washington,  D.C.  20460.  The  record 
includes  all  information  considered  by 
EPA  in  formulating  this  policy.  The 
record  includes  the  following  categories 
of  information: 

1.  Federal  Register  notices. 

2.  Support  documents  and  reports. 

3.  Public  comments,  summaries  of 
comments,  and  EPA's  responses  to 
comments  on  the  EPA  December  1984 
Notice  on  biotechnology  (49  FR  50860). 

4.  Communications. 

The  record  also  includes,  by 
reference,  published  literature  cited  in 
this  policy  statement  and  generally 
available. 

The  docket  of  the  record  detaiUng  its 
speciHc  contents  is  available  in  the  OTS 
Reading  Room. 

vn.  Regulatory  Assessment 
Requirements 

A.  Regulatory  Flexibility  Act 

As  required  by  the  Regidatory 
Flexibility  Act  (5  U.S.C.  605(b)),  EPA  has 
assessed  the  impact  of  the  immediately 
effective  aspects  of  this  policy  on  smaU 
businesses.  EPA  has  determined  that  the 
immediately  effective  requirements  will 
not  create  additional  impacts  on  small 
businesses  over  those  already  identified 
in  the  final  PMN  rule,  40  CFR  Part  720. 
and  the  Interim  Policy  for  small-scale 
field  testing  of  microbial  pesticides  (49 
FR  40659). 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  policy 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  OMB  control 
numbers  2070-0012  and  2070-0069. 

DEPARTMENT  OF  AGRICULTURE 

Final  Policy  Statement  for  Research  and 
Regulation  of  Biotechnology  Processes 
and  Products 

AOEMCV:  Department  of  Agriculture. 
ACnow:  Final  policy  statement. 

summary:  This  statement  presents,  in 
final  form,  an  explanation  of  the  U.S. 
Department  of  Agriculture  (USDA) 
policy  for  research  and  regulation  of 
biotechnology  applications  in 
agrilculture  and  forestry.  New 
Information  is  provided  about  policy  for 
agricultural  biotechnology  research, 
proposed  regulations,  and  scientific 
review  mechanisms.  The  document  also 
contains  responses  to  comments  and 
clarifications  of  the  USDA  policy 
statement  published  in  the  Federal 
Register  on  December  31. 1984  (49  FR 
50897-50904). 


FOM  FURTHCR  INrORMATtON  CONTACT: 

For  regulatory  activities,  contact  Dr. 
James  W.  Glosser.  Associate 
Administrator,  Animal  and  Plant  Health 
bispection  Service  (APHIS),  USDA, 
Room  313-E  Administration  Building, 
12th  and  Independence  Avenue.  SW.. 
Washington,  DC  20250,  telephone  Area 
Code  (202)  447-3580.  For  research 
activities,  contact  Dr.  John  Patrick 
Jordan.  Administrator.  Cooperative 
State  Research  Service  (CSRS)  USDA. 
Room  304-A.  Administration  Building. 
12th  and  Independence  Avenue,  SW., 
Washington,  DC  20250,  telephone  Area 
Code  (202)  447-4423. 

All  written  documents  received  by 
USDA  on  this  notice  are  available  for 
public  inspection  in  Room  313-E 
Administration  Building,  12th  and 
Independence  Avenue,  SW., 
Washington,  DC,  weekdays  between 
8:00  a.m.  and  4KX)  p.m. 
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I.  Intitxluction 

The  USDA  portion  of  the  "Proposal 
for  a  Coordinated  Framework  for 
Regulation  of  Biotechnology"  (hereafter 
referred  to  as  the  December  31, 1984 
Notice)  appeared  at  49  FR  50897-50904. 
As  a  part  of  its  policy  perspective, 
USDA  stated  that  agriculture  and 
forestry  products  developed  by 
biotechnology  will  not  differ 
fundamentally  from  conventional 
products  and  that  the  existing  regulatory 
framework  is  adequate  to  regulate 
biotechnology. 

USDA  has  both  research  and 
regulatory  responsibihties  for 
biotechnology  activities.  This  document 
provides  significant  new  information  in 
both  areas.  Section  II  describes  1985 
Federal  Register  notices  concerning 
USDA  poUcies  and  responsibilities  for 
biotechnology.  Included  in  this 
discussion  is  an  explanation  of  the 
assignment  of  responsibihties  within 
USDA  for  the  oversight  of  USDA  funded 
research  and  for  the  regulation  of  the 
products  of  biotechnology.  An 
understanding  of  the  way  in  which 
USDA  has  divided  these  responsibilities 
should  prove  helpful  to  those  in  the 
private  sector  seeking  review  and/or 
approval  of  biotechnology  applications. 

A  new  section  III  has  been  added 
describing  USDA's  policy  for 


agricultural  biotechnology  research. 
USDA  is  publishing  as  a  companion 
document,  USDA  Guidelines  for 
Biotechnology  Research  that  will  closely 
parallel  the  NIH  Guidelines.  The  USDA 
guidelines  will  be  issued  under  the 
authority  of  the  Food  Security  Act  of 
1985  (Pub.  L.  99-198).  This  Act  amended 
section  1404(2)  of  the  National 
Agriculture  Research,  Extension,  and 
Teaching  Policy  Act  (NARETPA).  The 
Amendment  gave  the  Secretary  of 
Agriculture  responsibility  for 
establishing  "appropriate  controls  with 
respect  to  the  development  and  use  of 
the  appUcation  of  biotechnology  to 
agriculUire."  All  USDA  hinded 
agriculture  biotechnology  research  or 
research  conducted  at  an  entity 
receiving  USDA  funds  would  be  subject 
to  the  USDA  Guidelines  for 
Biotechnology  Research  unless  the 
specific  research  project  is  supported  by 
and  subject  to  the  guidelines  or 
regulations  of  another  Federal  agency. 
These  Guidelines  would  encompass  all 
phases  of  agricultural  biotechnology 
research,  i.e.  (1)  Contained  laboratory 
experiments;  (2)  specialized  isolation 
research  (e.g.,  greenhouse,  biotron);  and 
(3)  environmental  research  release  (e.g., 
controlled  and  segregated  field  plots). 
USDA  hopes  that  entities  not  required  to 
comply  with  the  Guidelines  would 
voluntarily  adhere  to  the  requirements. 
To  encourage  compliance,  USDA 
proposes  to  adopt  the  NIH  policy  of 
providing  the  researchers  not  required  to 
comply  with  these  Guidelines  the 
opportunity  to  have  their  new 
biotechnology  research  proposals 
reviewed  by  USDA. 

Those  entities  covered  by  the  USDA 
Guidelines  for  Biotechnology  Research 
would  also  be  required  to  comply  with 
any  applicable  statutes  such  as  those  set 
forth  in  section  IV  of  this  document,  and 
any  regulatory  issues  thereunder. 

The  Secretary  of  Agriculture  has 
established  an  Office  of  Agriculture 
Biotechnology  (OAB),  which  will  have 
primary  responsibility  for  implementing 
and  coordinating  the  Department's 
policies  and  procedures  pertaining  to  all 
facets  of  biotechnology.  This  includes 
the  conduct  of  laboratory  and  field 
research,  exprimentation  on 
biotechnology  products  prior  to  their 
commercialization,  and  all  matters  of 
oversight  of  biotechnology  in 
agriculture.  The  new  office  will  report  to 
the  Assistant  Secretary  for  Science  and 
Education  through  the  authority 
provided  in  the  amendment  to  the  Food 
Security  Act  of  1985.  The  Assistant 
Secretary  for  Science  and  Education  will 
seek  to  establish  an  Agriculture 
Biotechnology  Recombinant  DNA 
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Advisory  Committee  (ABRAC)  and  shall 
continue  the  responsibilities  for 
agriculture  formerly  handled  by  the 
NIH-RAC  during  the  last  10  years.  The 
OAB  shall  operate  in  a  close  parallel 
manner  to  the  Office  of  Recombinant 
DNA  Activities  (ORDA)  of  the  National 
Institutes  of  Health.  This  includes  the 
responsibility  of  the  ABRAC  and  the 
implementation  of  the  USDA  Guidelines 
for  Biotechnology  Research.  The  NIH 
system  is  well  respected  both 
domestically  and  worldwide,  and  has 
achieved  a  high  degree  of  efficiency  in 
achieving  broad  confidence  in  the  safety 
of  new  biological  research  conducted 
under  its  requirements. 

The  OAB  also  will  serve  as  a  focal 
point  for  coordinating  a  National 
Biological  Impact  Assessment  Program, 
which  is  to  evaluate  and  monitor  the 
potential  impacts  of  biotechnological 
processes  and  products  on  safety  and 
the  envirorunent. 

Section  IV  contains  USDA's 
regulatory  policy  statements  for 
veterinary  biological  products,  plants 
and  plant  products,  meat  and  poultry 
products,  and  seeds.  USDA  stated  in  the 
December  31, 1984  Notice  that  while  its 
existing  regulatory  framework  is 
adequate,  it  would  constanUy 
reevaluate  its  regulatory  position  and 
should  additional  regulatory  measures 
become  necessary,  amend  its 
regulations  (49  FR  50904).  For  veterinary 
biologicals  regulated  under  the  Virus- 
Serum-Toxin  Act  (VSTA),  USDA  has 
identified  three  categories  which  may  be 
derived  by  recombinant  DNA 
techniques  or  developed  from 
hybridomas.  The  categories  are  based 
on  biological  characteristics  and  safety 
concerns,  and  are  described  fully  in 
section  IV(A).  The  first  category 
consists  of  inactivated  recombinant 
DNA-derived  vaccines,  bacterins, 
bacterin-toxoids,  virus  subunits,  or 
bacterial  subunits,  as  well  as 
monoclonal  products.  This  category 
presents  no  new  or  unusual  safety  or 
environmental  concerns.  The  second 
category  includes  those  products 
containing  live  microorganisms  that 
have  been  modified  by  the  addition  or 
deletion  of  one  or  more  genes.  Such 
products  will  be  evaluated  under  cturent 
regulatory  policies  and  procedures  to 
assure  that  the  addition  or  deletion  of 
specific  genetic  information  does  not 
impart  increased  virulence, 
pathogenicity,  or  survival  advantages. 
The  third  category  includes  products 
using  live  vectors  to  carry  recombinant 
derived  foreign  genes  for  immunizing 
antigens  and/or  other  inunune 
stimulants.  Characteristics  of  safety  and 
transmission  must  be  established  fully 


before  questions  and  concerns  deahng 
with  safety  to  humans,  animals,  and 
release  into  the  environment  can  be 
answered  and  before  such  products  can 
be  considered  for  licensing.  Section 
IV(A)  also  includes  new  information 
about  revised  USDA  review  procedures 
for  the  importation  of  cell  cultures  and 
hybridomas.  A  brief  discussion  is 
included  about  the  proposed  regulations 
implementing  the  provisions  of  the 
amendments  to  the  VSTA  contained  in 
the  Food  Security  Act  of  1985. 

For  organisms  and  products  derived 
by  the  techniques  of  genetic  engineering, 
USDA  is  proposing  new  rules  to  regulate 
organisms  whidi  are  plant  pests  or 
which  there  is  reason  to  believe  are 
plant  pests.  It  is  USDA's  policy  to 
regulate  certain  genetically  engineered 
organisms  if  the  donor,  vector/ vector 
agent,  or  recipient  organism  is  a  member 
of  a  group  of  organisms  that  are  known 
to  contain  plant  pests,  or  if  based  on 
experience,  USDA  determines  that  a 
genetically  engineered  organism  or 
product  is  a  plant  pest  or  if  USDA  has 
reason  to  believe  that  a  genetically 
engineered  organism  or  product  is  a 
plant  pest.  Tl»  proposed  regulations  are 
summarized  in  section  IV(B). 

The  USDA  policy  for  regulating  meat 
and  poultry  products  and  seeds  derived 
through  biotechnology  remains 
substantially  as  stated  in  the  December 
31. 1984  Notice,  and  appears  in  aection 
IV  (C)  and  (D). 

A  new  section  (V)  has  been  added 
describing  the  scientific  review 
mechanisms  to  be  established  by  USDA 
to  assist  USDA  Agencies  in 
biotechnology  research  and  regulatory 
decision-making.  USDA  has  established 
a  Committee  on  Biotechnology  in 
Agriculture  (CBA)  chaired  by  the 
Assistant  Secretary  for  Science  and 
Education  and  the  Assistant  Secretary 
for  Marketing  and  Inspection  Services. 
A  detailed  summary  of  comments  on 
the  December  31, 1984  Notice  and  USDA 
responses  appears  as  section  VI.  The 
comments  are  organized  to  conform  to 
the  form  of  the  December  31. 1984 
Notice,  with  general  comments  and 
responses  on  the  USDA  regulatory 
philosophy  followed  by  comments  and 
responses  on  specific  aspects  of  USDA's 
regulatory  structure. 

II.  Notices 

Three  Federal  Register  notices 
concerning  the  Department's 
biotechnology  related  acttvities  have 
been  pubUahed  subsequent  to 
publication  of  the  December  31. 1M4 
Notice. 

On  July  19. 1985.  a  document 
amending  the  delegations  of  authority  of 
USDA  to  assign  responsibihty  for  these 


research  and  regulatory  activities  (7 
CFR  Part  2)  was  published  in  the 
Federal  Register  (50  FR  29367-29368). 
In  this  document,  the  Secretary  of 
Agriculture  delegated  responsibihty  to 
the  Assistant  Secretary  for  Marketing 
and  Inspection  Services  to  coordinate 
the  development  and  carrying  out  of  all 
matters  and  functions  pertaining  to  the 
Department's  regulation  of 
biotechnology  and  to  act  as  Uaison  on 
all  matters  and  functions  pertaining  to 
the  regulation  of  biotechnology  between 
agencies  within  the  Department  and 
between  the  Department  and 
governmental  and  private  organizations. 
These  responsibilities  were  further 
delegated  from  the  Assistant  Secretary 
for  Marketing  and  Inspection  Services  to 
the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS). 

Also  in  this  document,  the  Secretary 
of  Agriculture  delegated  responsibility 
to  the  Assistant  Secretary  for  Science 
and  Education  to  coordinate  the 
development  and  carrying  out  of  all 
matters  and  functions  pertaining  to 
agricultural  research  involving 
biotechnology  conducted  or  fimded  by 
the  Department  including  the 
development  and  implementation  of 
guidelines  for  oversight  of  research 
activities,  and  to  act  as  liaison  on  all 
matters  and  functions  pertaining  to 
agricultural  research  in  biotechnology 
between  agencies  within  the 
Department  and  between  the 
Department  and  other  governmental, 
educational  and  private  organizations.' 

On  September  23, 1985.  USDA's 
APHIS  published  a  notice  which 
contained  its  policy  statement  and 
requirements  for  the  control  and 
protection  of  documents  that  contain 
confidential  business  information 
concerning  biotechnology  and  the 
veterinary  biologies  program  (50  FR 
38561-38563). 

On  November  14, 1985.  the  Office  of 
Science  and  Technology  PoHcy 
published  a  notice  in  the  Federal 
Register  announcing  the  estabUshment 
of  the  Biotechnology  Science 


'  The  A»ii«t«iil  SecreUry  for  Sci«no«  and 
Education  oversee*  the  reiearcfa  activities  of  the 
Agricultural  Research  Service  (ARS).  ttie 
Cooperative  Stale  Research  Service  (CSRS).  the 
Bxtension  Service  (ES).  and  the  Office  of  GranU 
and  Program  Systems  (OGPS)  The  Assistant 
Secretary  for  Martteting  and  Inspection  Service* 
oversee*  the  regulatory  activitie*  of  the  Animal  and 
Want  Health  Inspection  Service  (APHIS),  whtch 
includes  Veterinary  Services  (VS)  aiid  Pianl 
Protection  and  Quarantine  (PPQ);  the  Asricuihiral 
Marketing  Service  (AMS);  and  the  Food  Safety  and 
Inspection  Service  (FSIS).  The  policies  and 
procedure*  of  these  agencie*  for  biotechnology  were 
describMi  in  Um  USDA  portioo  of  tha  cooidinatad 
policy  statement  at  48  FH  50e9»-50e04 
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Coordinating  Committee  (BSCC)  (50  FR 
47174-47195).  This  Committee  is  to  serve 
as  an  interagency  forum  for  coordinating 
science  issues  related  to  research  and 
commercial  applications  of 
biotechnology.  The  notice  also  stated 
that  USDA  will  establish  a  Committee 
on  Biotechnology  in  Agriculture  (CBA) 
to  assist  in  assuring  that  research  and 
regulatory  decisions  are  based  on  the 
best  science  available. 

m.  USDA  Research  Policy  Statement 

USDA  supports  research  to  promote 
and  protect  the  general  health  and 
welfare  of  the  people  of  the  United 
States.*  Research  program  include: 
Studies  on  production  of  food  and 
agricultural  processing  and  marketing: 
identity  and  development  of  new  crop 
and  animal  sources  of  food,  fiber,  and 
energy,  increased  agricultural  efficiency 
and  reduction  of  dependence  on 
petroleum-based  products;  development 
of  improved  management  and 
conservation  of  soil,  water,  forest  and 
range  resources.  The  programs  are 
fulfilled  through  State,  Federal,  and 
private  industry  cooperative  efforts. 

In  the  areas  of  agricultural  research 
relevant  to  biotechnology,  many  plant, 
animal,  and  microbial  alterations  have 
been  developed  for  release  through 
traditional  genetic  approaches  such  as 
mutagenesis  and  hybridization.  In  a 
complementary  vein,  beneficial 
introduction  of  organisms  from  abroad 
have  established  a  sound  base  for 
research  and  regulatory  oversight.  The 
experience  with  these  bases  provide  a 
substantial  knowledge  base  for 
conducting  evaluations  of  the  safety  and 
efficacy  of  biotechnology  processes  and 
products. 

USDA  will  evaluate  the 
environmental  impacts  in  the  context  of 
individual  experiments  that  encompass 
the  entire  range  of  experimentation  from 
contained  facilities  to  open  field  testing. 
As  knowledge  and  experience  are 
gained,  broadly  applicable  procedures 
and  guidelines  will  be  developed. 
Particular  consideration  will  be  given  to 
the  stability  of  engineered  changes  and 
the  possibility  that  genetic  elements 
might  be  transferred  from  one  organism 
to  another.  Also  important  will  be  the 
development  of  data  that  will  enable 
predictions  of  which  organisms  may 
become  estabhshed  in  new  ecosystems, 
and  resulting  environmental 
consequences. 

USDA  considers  products  developed 
through  biotechnological  techniques  as 
no  different  from  those  products 
resulting  from  research  using 
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'  See  Addendum  for  Retearch  Legislative 
Authorities. 


conventional  techniques  providing 
appropriate  research  review  is 
conducted  with  established  protocols. 
Agricultural  biotechnology  research 
activities  require  appropriate  review  to 
avoid  untoward  effects  on  human  health 
and  the  environment. 

USDA  expects  to  rely  on  the  existing 
network  of  scientific  expertise  in  the 
agriculture  research  community. 
Thousands  of  plant  selections,  animal 
breeding  lines,  and  microorganisms  are 
tested  aimually  at  sites  under  varying 
climatic  conditions  through  the  Nation. 
This  network  of  scientific  expertise 
permits  continual,  open  assessment  of 
agricultural  research  and  products  of 
that  research  in  the  field.  USDA  has 
broad  statutory  authority  to  conduct  and 
support  research  in  wide  ranging  areas 
of  agriculture.  In  addition  to  the 
authorities  described  in  the  matrix  of 
Federal  Laws  related  to  biotechnology 
found  in  the  Federal  Register  Notice  of 
November  14, 1985  (50  FR  47174-47195) 
the  Food  Security  Act  of  1985  (Section 
1404(2)  of  the  National  Agriculture 
Research.  Extension,  and  Teaching 
Policy  Act  Amendments  of  1985,  Pub.  L 
No.  99-198),  made  the  Secretary  of 
Agriculture  responsible  for  establishing 
"appropriate  controls  with  respect  to  the 
development  and  use  of  the  application 
of  biotechnology  to  agriculture." 
Through  this  authority,  and  pursuant  to 
the  Delegation  of  Authority  Pertaining  to 
Biotechnology  published  in  the  Federal 
Register  on  July  19. 1985  (50  FR  29367- 
68),  the  Assistant  Secretary  for  Science 
and  Education  will  complete 
development  of  a  national  system  of 
agricultural  biotechnology  research 
oversight  in  much  the  same  manner  that 
agriculture  has  been  a  part  for  the  last 
10  years  through  the  NIH-RAC. 

The  Assistant  Secretary  for  Science 
and  Education  has  initiated  the 
establishment  of  the  Agriculture 
Biotechnology  and  Recombinant  DNA 
Advisory  Committee  (ABRAC),  to  be 
managed  through  an  Office  of 
Agriculture  Biotechnology  (OAB)  which 
is  a  parallel  to  the  National  Institutes  of 
Health  Recombinant  DNA  Advisory 
Committee  (NIT-RAC)  and  Office  of 
Recombinant  DNA  Activities  (ORDA). 
The  OAB  will  serve  as  the  focal  point 
for  developing  and  coordinating  USDA 
policies  and  activities  pertaining  to 
biotechnology  research  and  will  perform 
related  interagency  and  public  liaison 
functions.  OAB  will  also  assist  in 
carrying  out  the  responsibilities 
assigned  to  the  Assistant  Secretary  for 
Science  and  Education,  including  the 
development  and  implementation  of 
policies  and  procedures,  and  guidelines 


for  the  conduct  of  laooratory  and  ^leld 
research. 

All  federally-funded  agriculture 
biotechnology  research  or  reseach 
conducted  at  an  entity  receiving  USDA 
fiinds  will  be  subject  to  the  USDA 
Guidelines  for  Biotechnology  Research, 
which  are  published  as  a  companion 
docimient  to  this  policy  statement, 
unless  the  specific  research  project  is 
supported  by  and  subject  to  the 
guidelines  or  regulations  of  another 
Federal  agency.  These  Guidelines 
encompass  the  entire  spectrum  of 
degrees  of  containment  in  agricultural 
biotechnology  research  i.e.:  (1) 
Contained  laboratory  experiments;  (2) 
specialized  isolation  research  (e.g., 
greenhouse,  biotron);  and  (3) 
environmental  research  agricultural 
biotechnology  release  (e.g.,  controlled 
and  segregated  field  plots).  Research 
investigators  not  required  to  comply 
with  USDA  Guidelines  will  be 
encouraged  to  follow  these  Guidelines. 
To  assure  consistency,  USDA  adopted 
the  model  established  by  the  NIH  of 
providing  such  researchers  with  the 
opportunity  to  have  their  biotechnology 
research  proposals  reviewed  as  required 
by  the  Guidelines. 

The  USDA  Guidelines  for 
Biotechnology  Research  require  that 
research  organization  use  the 
Institutional  Biosafety  Committee  (IBC) 
concept  as  established  by  NIH.  This 
requirement  assures  that  each  research 
organization  and  its  investigators 
employ  a  multidisciplinary  team  to 
assist  in  carrying  out  their 
responsibilities  under  the  Guidelines. 
The  IBC's,  as  described  in  the 
Guidelines,  would  consist  of  persons 
with  relevant  agricultural  expertise  in 
areas  such  as  recombinant  DNA 
technology,  biological  safety,  physical 
containment,  and  ecology.  Requests  for 
review  beyond  IBC  should  be  sent  to  the 
Office  of  Agriculture  Biotechnology 
(OAB)  through  the  Assistant  Secretary 
of  Science  and  Education.  Room  324-A, 
Administration  Bldg.,  Washington,  D.C. 
20250. 

These  Guidelines  also  would  require 
compliance  with  existing  statutes  of  the 
USDA  involving  the  movement  of 
regulated  organisms  that  require  the 
issuance  of  a  permit.  The  movement  of 
microorganism  injurious  to  plants  and 
animals  as  well  as  the  movement  of 
certain  non-indigenous  plants  and 
animals  would  continue  to  follow  long- 
established  procedures  for  USDA 
approval.  After  review,  a  permit,  if 
needed,  may  be  issued  that  allows 
movement.  It  is  the  responsibility  of  the 
research  scientists  to  obtain  that  permit. 
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The  Assistant  Secretary  for  Science 
and  Education  will  complete 
establishment  of  a  National  Biological 
Impact  Assessment  Program  (NBIAP)  as 
indicated  in  the  USDA  Guidelines  for 
Biotechnology  Research.  NBIAP  would 
serve  to  assist  USDA  in  the  evaluation 
and  monitoring  of  biotechnology 
research  and  impact  over  time. 
Coordination  of  NBIAP  will  be  provided 
through  OAB. 

IV.  USDA  Regulatory  Policy  Statements 

The  existing  USDA  regulatory 
authority  for  biotechnology  was  listed  in 
the  matrix  of  the  December  31, 1984 
Notice  at  49  FR  50860-50874  and 
described  in  brief  at  49  FR  50898-50899. 
The  statutes  considered  most  applicable 
to  biotechnology  applications  are  the 
Virus-Serum-Toxin  Act  (VST A)  of  1913 
(21  U.S.C.  151-158),  the  Federal  Plant 
Pest  Act  (FPPA)  of  May  23, 1957  (7 
U.S.C.  150aa-150jj),  the  Plant 
Quarantine  Act  (PQA)  of  August  20, 
1912  (7  U.S.C.  151-164, 166, 167).  the 
Organic  Act  of  September  21. 1944  (7 
U.S.C.  147a).  the  Federal  Noxious  Weed 
Act  (FNWA)  of  1974  (7  U.S.C.  2801  et 
seq.],  the  Federal  Seed  Act  (FSA)  (7 
U.S.C.  551  et  seq.].  the  Plant  Variety 
Protection  Act  (PVPA)  (7  U.S.C.  2321  et 
seq.  ),  the  Federal  Meat  inspection  Act 
(FMIA)  (21  U.S.C.  801  et  seq.],  and  the 
Poultry  Products  Inspection  Act  (PPIA) 
[21  V.S.C.  Ablet  seq.]. 

A.  Veterinary  Biological  Products 

Under  the  Virus-Serum-Toxin  Act  of 
1913,  21  U.S.C.  151-158,  the  USDA 
exercises  regulatory  authority  over  all 
veterinary  biologies  imported  into  the 
United  States  or  shipped  or  delivered  for 
shipment  interstate.  Recent  amendments 
contained  in  the  Food  Security  Act  of 
1985  have  extended  this  authority  to 
products  which  are  shipped  intrastate  or 
exported,  and  have  given  the  ^ 

Department  additional  enforcement 
mechanisms  such  as  the  power  to  detain 
and  seize  products.  Under  the  VST  A. 
veterinary  biologies  may  not  be  shipped 
or  delivered  for  shipment  if  they  are 
worthless,  contaminated,  dangerous,  or 
harmful.  Veterinary  biological  products 
must  be  prepared  in  a  USDA-licensed 
establishment  imder  regulations 
promulgated  by  the  Secretary  of 
Agriculture.  Those  products  which  are 
imported  into  the  United  States  must  be 
imported  under  a  permit  issued  by  the 
Secretary.  The  pertinent  regulations  for 
veterinary  biologies  are  found  in  Title  9 
of  the  Code  of  Federal  Regulations, 
Parts  101  through  117.  New  regulations 
will  be  drafted  to  implement  the 
provisions  of  the  amendments  to  the 
VST  A.  Such  regulations  will  provide  for 
a  more  comprehensive  regulatory 


scheme,  including  seizure  and 
condemnation  and  detention 
procedures.  They  also  will  establish 
procedures  to  be  used  in  the  issuance  of 
special  licenses  and  exemptions 
provided  for  by  the  legislative 
amendments. 

Veterinary  biological  products  are 
defined  in  the  governing  regulations,  9 
CFR  101 .2(w)  as  "all  viruses,  serums, 
toxins,  and  analogous  products  of 
natural  or  synthetic  origin,  such  as 
diagnostics,  antitoxins,  vaccines,  live 
microorganisms,  killed  microorganisms, 
and  the  antigenic  or  immunizing 
components  of  microorganisms  intended 
for  use  in  the  diagnosis,  treatment,  or 
prevention  of  diseases  of  animals." 

Licensing  provisions  for  veterinary 
biological  products  and  establishments 
are  found  in  Part  102  of  the  USDA 
regulations  (9  CFR  Part  102).  A  product 
license  requires  the  satisfactory 
completion  of  various  requirements  to 
assure  purity,  safety,  potency,  and 
efficacy  of  the  products.  The  specific 
requirements  were  discussed  in  the 
December  31, 1984  Notice  at  49  FR 
50899. 

Pursuant  to  §  103.3  (a)  through  (g)  of 
the  USDA  regulations,  a  person  may  be 
authorized  to  ship  unlicensed  biological 
products  for  the  purpose  of  evaluating 
experimental  products  by  treating 
limited  numbers  of  domestic  animals  if 
USDA  determines  that  the  conditions 
under  which  the  experiment  is  to  be 
conducted  are  adequate  to  prevent 
spread  of  disease  and  approves  the 
procedures  set  forth  in  the  request  for 
such  authorizaUon  (9  CFR  103.3  (a)-{g)). 

Upon  satisfactory  completion  of  all 
requirements,  including  review  and 
acceptance  of  labels,  a  U.S.  Veterinary 
Biological  Product  License  may  be 
issued. 

The  application  of  new 
biotechnological  procedures  for  the 
production  of  veterinary  biological 
products  is  expanding  constantly.  For 
the  purposes  of  licensing,  biologies 
derived  by  recombinant  DNA- 
techniques  or  developed  from 
hybridomas,  may  be  classified  into  three 
broad  categories.  This  division  is  based 
upon  the  biological  characteristics  of  the 
new  products  and  the  safety  concerns 
they  present,  and  is  wholly  analogous  to 
the  approach  used  in  other  veterinary 
biologies. 

The  first  category  includes  inactivated 
recombinant  DNA-derived  vaccines, 
bacterins,  bacterin-toxoids,  virus 
subunits,  or  bacterial  subtmits.  These 
nonviable  or  killed  products  pose  no 
risk  to  the  environment  and  present  no 
new  or  unusual  safety  concerns. 
Monoclonal  antibody  (hybridoma) 


products  used  prophylactically, 
therapeutically,  or  as  components  of 
diagnostic  kits  also  are  included  in  this 
category. 

The  second  category  includes  those 
products  containing  live  microorganisms 
that  have  been  modified  by  the  addition 
or  deletion  of  one  or  more  genes. 
Deleted  genes  may  code  for  virulence, 
oncogenicity,  enzyme  activity,  or  other 
biochemical  functions.  Added  genes 
may  result  in  the  expression  of  new 
immunizing  antigens  or  the  production 
of  novel  biochemical  byproducts  such  as 
beta-galactosidase.  Precautions  must  be 
exercised  to  assure  that  this  addition  or 
deletion  of  specific  genetic  information 
does  not  impart  increased  virulence, 
pathogenicity,  or  survival  advantages  in 
these  organisms  which  are  greater  than 
those  found  in  natural  or  wild-type 
forms. 

Modifications  also  must  not  impart 
undesirable  new  or  increased  adherence 
or  invasion  factors,  colonization 
properties,  or  intrahost  survival  factors. 
It  is  important  that  genes  added  or 
deleted  do  not  compromise  the  safety 
characteristics  of  the  organisms.  In  most 
cases  it  is  expected  that  they  will  be 
improved,  and  would  therefore  not  pose 
any  new  threat  to  humans,  other  animal 
species,  or  to  the  envirorunent. 

The  genetic  information  to  be  added 
or  deleted  must  consist  of  well- 
characterized  DNA  segments.  Required 
licensing  data  may  include  base  pair 
analysis,  sequence  information, 
restriction  endonuclease  sites,  as  well 
as  phenotypic  characterization  of  the 
altered  organism.  A  comparison  is  also 
required  to  be  made  between  the 
genetically  engineered  organism  and  the 
wild-type  form  with  respect  to 
biochemical  pathways,  virulence  traits, 
or  other  factors  affecting  pathogenicity. 
The  third  category  includes  products 
using  live  vectors  to  carry  recombinant- 
derived  foreign  genes  that  code  for 
immunizing  antigens  and/or  other 
immune  stimulants.  Live  vectors  may 
carry  multiple  recombinant-derived 
foreign  genes  since  they  can  carry  large 
quantities  of  new  genetic  information. 
They  also  are  efficient  at  infecting  and 
immunizing  target  animal  species.  These 
properties,  for  example,  make  vaccinia 
virus  recombinants  very  popular 
subjects  for  vaccine  development 
programs. 

Live  vectors  currently  being  evaluated 
by  licensees,  applicants,  and  other 
research  organizations  include  vaccinia, 
bovine  papilloma  virus,  adenoviruses, 
Simian  Viru8-40,  and  yeasts. 
Characteristics  of  safety  and 
transmission  must  be  examined  before 
questions  and  concerns  dealing  with 
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safety  to  humans,  animals,  and  reiease 
into  the  enviroainent  can  be  answered 
and  before  such  products  can  be 
considered  for  licensing. 

USDA  will  continue  to  avail  itself  of 
additional  expertise  from  the  Public 
Health  Service  "Interagency  Group  to 
Monitor  Vaccine  Develofunent. 
Production,  and  Usage."  This 
interagency  committee  will  be  utilized  to 
consider  potential  human  health 
hazards  from  the  use  of  veterinary 
biological  products  and  to  review  issues 
such  as  those  arising  from  the  potential 
effect  of  organisms  potentially 
pathogenic  to  people  or  animals. 

Veterinary  biological  products 
prepared  using  modem  biotechnological 
procedures  such  as  recombinant  DNA, 
chemical  synthesis,  or  hybridoma 
technology  will  be  treated  similarly  to 
products  prepared  by  conventional 
techniques.  The  unlimited  number  and 
kind  of  products  that  may  result  from 
these  modem  biotechnology  procedures 
make  it  impossible  to  defme  all 
requirements  in  specific  terms.  Each 
product  is  evaluated  individually  to 
determine  what  wilt  be  necessary  to 
establish  its  purity,  safety,  potency,  and 
efficacy.  Scientific  considerations  may 
dictate  generic  areas  of  concerns  or  the 
use  of  certain  tests  for  specific 
situations.  Special  assays,  preferably 
using  in  vitro  methods,  may  be  required 
for  potency  and  stabtHty  determinations. 
Additional  tests  may  be  required  to 
assure  safety,  especially  when  live 
microorganisms  are  present  in  the 
biological  products. 

USDA  is  authorized  to  issue  three 
types  of  permits  for  hnporting  biological 
products  into  the  United  States  (9  CFR 
104.2).  A  separate  United  States 
Veterinary  Biological  Product  permit  is 
required  for  each  shipment  of  biological 
product  to  be  imported. 

Permits  are  required  for  imported 
biological  products  used  for  research 
and  evaluation,  distribubon  and  sale,  or 
transit  shipment  only.  Requests  for 
applicabon  (U.S.  Form  14-5)  should  be 
submitted  to  the  Veterinary  Biologies 
Staff.  Veterinary  Services,  Animal  and 
Plant  Health  Inspection  Service.  6505 
Beicrest  Road,  HyattsviUe.  Maryland 
20782. 

To  provide  guidance  to  current  or 
prospective  manufacturers  employing 
modem  biotechnological  methods,  the 
following  points  are  presented: 

1.  Recombinant  DNA-Derived 
Products.  Genetic  information  coding  for 
a  product  of  interest  and  other 
sequences  not  indigenous  to  the  host  are 
referred  to  as  foreign  DNA. 
Recombinant  DNA  technology 
encompasses  the  isolation, 
characterization,  and  expression  of 


foreign  DNA  in  organnms  or  vectors. 
The  specific  ckmed  nucleotide  segment 
coding  for  the  desired  product  or  other 
foreign  DNA  segments  nrast  be  defined 
in  data  supporting  each  license 
application.  These  data  must  also 
include  a  description  of  the  source  of4he 
DNA  and  the  nucleotide  sequence. 

A  vector  is  a  cloning  vehicle  which 
provides  a  suitable  origin  of  replication 
necessary  for  production  of  foreign 
DNA.  Such  replicons  may  be  derived 
from  plasmids,  bacteriophages  or 
vinises  such  as  vaccina,  bovine 
papillomavirus,  adenoviruses,  or  SV-40. 

Production  of  functional  gene 
products  depends  on  the  evident 
expression  of  cloned  DNA-vector 
complexes  in  suitable  host  organisms. 
Tissue  culture  ceils,  bacteria,  yeasts, 
and  virus  cells  may  be  used  as  hosts  for 
replication  of  vectors.  The  mechanisms 
of  transfer,  the  copy  number,  and  the 
physical  state  of  the  constructed  vector 
inside  the  host  cell,  integrated  or 
extrachromosoraal.  must  be  described. 

USDA's  licensing  procedure  for 
veterinary  biological  products  derived 
from  recombinant  DNA  involves  a 
careful  evaluation  of  each  product  on  an 
individual  basis  to  assure  purity,  safety, 
potency,  and  efficacy.  Scientific  and 
safety  considerations  may  require 
specific  safeguards  and  procedures  in 
some  situations.  The  USDA  strongly 
recommends  that  all  applicants 
establish  Institutional  Biosafety 
Committees  which  follow  applicable 
provisions  of  the  NEH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules.  USDA  intends  to  propose 
guidelines  which  specifically  relate  to 
veterinary  biological  products. 
Amendments  of  the  regulations  and 
standards  dealing  with  veterinary 
biologies  will  also  be  considered. 

2.  Chemically  Synthesized  Antigens. 
When  the  product  consists  of  chemically 
synthesized  polypetides,  the  appropriate 
amino  acid  sequences  will  mimic  the 
antigenic  site  or  epitope  found  in  the 
native  antigen  where  one  exists. 
Procedures  used  to  increase  or  prolong 
an  immune  response,  such  as  coupling  to 
carrier  proteins  or  addition  of  adjuvants, 
must  also  be  described.  Immunological 
data  derived  from  chemically 
synthesized  peptides  must  t^  as 
definitive  as  those  from  natural 
antigens. 

3.  Monoclonal  Antibody  Products.  The 
specificity  and  potency  of  monoclonal 
antibody  will  be  compared  with  those  of 
similar  polyclonal  antibody  products 
where  appropriate.  The  sensitivity  and 
specificity  of  monoclonal  antibody 
products  used  in  diagnostic  test  kits  and 
their  potency  characteristics  when  used 
therapeutically  must  be  similar  to 


conventianal  antibody.  Monoclonal 
antibody  miat  be  derived  from  Master 
Cell  Stocks  wMch  meet  the  applicable 
requHements  of  9  CFR  113.52.  In 
addition,  as  is  currently  reqaired,  a 
description  of  cell  cloning  procedures, 
preparation,  and  characterization  of  cell 
passages  must  also  be  provided. 

The  Outline  of  Production  must 
describe  ail  processes  including  scale- 
up,  ascites  fluid  or  cell  culture 
supernatant  preparation,  purification, 
concentration,  and  inactivation.  Mouse 
colonies  must  be  screened  to 
demonstrate  freedom  from  adventitious 
agents,  especially  those  detected  by  the 
mouse  antibody  production  (MAP)  test 
If  the  MAP  test  discloses  the  presence  of 
adventitious  agents,  the  product  shall 
not  be  released  unless  inactivation 
procedures  approved  by  Veterinary 
Services  have  been  performed  and  tests 
conducted  to  ensure  proper  application 
of  the  procedures. 

4.  Master  Seeds.  Bacterial  or  viral 
seed  stocks  used  to  prepare  veterinary 
biological  products  must  meet 
established  procedures  used  to  certify 
Master  Seeds  for  biological  products. 

The  Master  Seed  for  recombinant 
DNA-derived  products  may  consist  of  a 
plasmid  or  virus  carrying  the  inserted 
gene.  This  constructed  plasmid  is  then 
introduced  into  the  appropriate 
eukaryotic  or  prokaryotic  expression 
system  selected  for  vaccine  production. 
Genomic  DNA  may  also  be  transfected 
directly  into  a  variety  of  mammalian 
cells.  Alternatively,  in  such  cases,  the 
stable  transfected  cell  could  be 
considered  as  the  Master  Seed. 

The  establishment  of  Master  Seeds 
consisting  of  constructed  plasmids  or 
transfected  cells  requires  submission  of 
background  information  concerning  the 
recombinant  DNA  procedures  used  to 
isolate,  purify,  and  identify  genetic 
material  from  one  source  and  the 
modification  used  for  inserting  of  this 
material  into  a  new  host  Data  from 
cloning,  isolation,  proliferation,  and 
selection  of  genetically  unique  cells 
would  be  retained  by  licensed 
applicants.  In  order  to  characterize 
adequately  the  foreign  DNA  used  to 
code  for  a  particular  antigen,  the 
manufacturer  must  provide  a  nucleotide 
sequence  analysis. 

Tissue  culture-propagated  cells  from 
vertebrate  animals  used  for  vector 
propagation  and  antigen  production 
must  meet  the  requirements  of  9  CFR 
113.51  or  113.52. 

If  a  Master  Seed  has  been  accepted  by 
Veterinary  Services  for  use  in  a  licensed 
product,  further  genetic  modifications 
may  be  approved  with  reduced 
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requirements  for  additional  host  animal 
efficacy  studies. 

Each  Outline  of  Production  must  be 
prepared  in  accordance  with  9  CFR 
114.9.  Outlines  must  include  procedures 
to  ensure  consistency  in  production  and 
recovery  of  specific  antigenic  material. 
Recovery  procedures  must  include 
removal  of  excessive  antibiotic  levels  (9 
CFR  114.10}  and  undesirable 
fermentation  byproducts  such  as 
excessive  levels  of  bacterial  endotoxins. 
Serial  release  tests  for  purity,  safety, 
and  potency  will  be  required.  In 
addition  product  characterization  tests 
may  be  required  to  demonstrate 
consistent  gene  expression. 

Organisms  and  Vectors 

Pursuant  to  the  Act  of  February  2. 
1903.  (21  U.S.C.  111),  and  the  VSTA. 
USDA  has  authority  to  issue  such 
regulations  and  take  such  measures  as 
may  be  deemed  proper  to  prevent  the 
introduction  or  dissemination  into  the 
United  States  of  the  contagion  of  any 
contagious,  infectious,  or  communicable 
disease  of  animals  and/or  live  poultry 
from  a  foreign  country  into  the  United 
States  or  from  one  State  or  territory  of 
the  United  States  or  the  District  of 
Columbia  to  another.  The  importation 
into  the  United  States  or  interstate 
shipment  of  organisms  and  vectors  is 
regulated  under  9  CFR  Part  122. 
Organisms  and  vectors  are  defined  in  9 
CFR  122.1  as  entities  which  may 
introduce  or  disseminate  any  contagious 
or  infectious  disease  of  animals.  Such 
substances  may  not  be  shipped 
interstate  or  imported  without  a  permit. 
Permit  appHcations  must  completely 
describe  the  substances,  intended  use, 
location  of  the  permittee,  and 
safeguards. 

A  number  of  revised  administrative 
and  technical  provisions  have  been 
instituted  to  expedite  the  USDA  review 
and  issuance  of  permits  for  importation 
or  organisms  and  vectors  which  include 
cell  cultures  and  hybridomas.  No 
animal-origin  biological  materials,  such 
as  cell  cultures,  monoclonal  antibodies, 
organisms,  vectors,  or  related  material, 
may  be  imported  into  the  United  States 
without  a  Veterinary  Services  (VS) 
Permit  (VS  Form  16-3A).  To  obtain  a 
permit,  an  application  (VS  Form  16-3) 
should  be  submitted  to:  Import-Export 
Staff,  Organisms  and  Vectors,  VS, 
APHIS,  USDA.  6505  Beicrest  Road. 
HyattsviUe.  MD  20782.  This  is  different 
from  the  permit  required  to  import 
veterinary  biologies  pursuant  to  Part  104 
of  the  USDA  regulations  governing  such 
products  (VS  Form  14-5  and  14-6). 

Applicants  must  also  complete  the 
questionnaire  entitled  "Importation 
Information"  and  submit  it  with  their 


application.  Based  upon  the  Information 
submitted  by  the  applicant,  a 
determination  will  be  made  if  the 
material  to  be  imported  requires  safety 
testing  to  ensure  it  is  free  from  livestock 
pathogens.  Safety  testing  is  conducted  at 
the  Foreign  Animal  Disease  Diagnostic 
Laboratory  (FADDL),  Plum  Island,  New 
York. 

Applicants  will  be  advised  if  a  safety 
test  is  required  and  will  be  given  an 
estimate  of  the  cost  for  conducting  the 
test.  Applicants  desiring  to  have 
material  safety  tested  must  enter  into  a 
Cooperative  Trust  Fund  Agreement  with 
APHIS,  VS.  and  deposit  in  advance 
sufficient  funds  to  cover  the  estimated 
cost.  The  Import-Export  Animals  and 
Products  Staff  will  initiate  the 
Cooperative  Trust  Fund  Agreement.  In 
order  to  expedite  the  procedure,  VS  may 
issue  a  permit  for  the  material  to  be 
shipped  to  FADDL  pending  receipt  of 
the  funds  and  Cooperative  Trust  Fund 
Agreement.  However,  the  signed 
Cooperative  Agreement,  plus  the 
necessary  funds,  must  be  received  by 
VS  before  testing  can  be  scheduled  at 
FADDL. 

Usually  60  to  90  days  is  needed  for 
issuing  a  permit  for  importing  material 
to  Plum  Island.  New  York,  the 
completion  of  safety  tests,  and  the 
transfer  of  the  imported  material  to  the 
applicant.  A  minimum  of  four  vials,  each 
containing  at  least  1  million  cells  from  a 
imiform  lot,  is  required  for  the  safety 
testing. 

When  the  test  is  completed  and  a 
determination  made  that  the  imported 
material  is  free  from  livestock 
pathogens,  the  remainder  of  the 
imported  material  is  released  directly  to 
the  importer  under  conditions  specified 
in  the  permit 

If  an  importer  wishes  to  Import  cell 
cultures  and/or  hybridoma  cells  on  a 
regular  basis,  the  applicant  may  enter 
into  a  continuous  Cooperative  Trust 
Fund  Agreement  with  VS  and  establish 
an  escrow  account  to  ensure  that 
unnecessary  delays  will  not  occur  due  to 
insufficent  funds. 

Each  safety  test  utilizing  susceptible 
host  animals  usually  cost  approximately 
$2,000  to  $3,000.  Sometimes  it  is  possible 
to  reduce  the  cost  by  pooling  samples  in 
one  host  animal  test  Scientists  at 
FADDL  developed  in  vitro  safety  tests  to 
detect  certain  livestock  pathogens 
resulting  in  substantial  cost  savings  for 
importers.  The  current  cost  of  each  In 
vitro  test  is  approximately  $500, 
depending  upon  the  type  of  animal 
disease  present  in  the  country  of  origin 
as  well  as  the  intended  use  of  the 
imported  material. 

Safety  testing  may  not  be  required  for 
some  cell  cultures  imported  for  human 


diagnostic  purposes  and  research. 
Examples  of  material  which  could  enter 
without  safety  testing  include  cultured 
human  bone  marrow  cells, 
amniocentesis  samples,  and  cells 
imported  for  karyotype  analysis. 
Applications  for  such  cell  cdtiu-es  will 
be  considered  individually. 

Permit  applications  are  evaluated  by  a 
new  classification  scheme  that 
correlates  intended  use  of  imported  cell 
cultures  with  the  level  of  safety  testing 
conducted  at  FADDL 

The  following  classification  of  cell 
cultures  is  based  on  intended  use  and 
generally  indicates  the  level  of  safety 
testing  required. 

Class  I  Cell  cultures  to  be  used  for  the 
production  of  products  such  as 
vaccines,  hormones,  or  other 
biologicals  to  be  used  in  livestock, 
poultry,  or  for  commercial 
distribution. 

Requirement:  These  cell  cultures  must 
be  safety  tested  at  FADDL  using 
susceptible  host  animals,  approved  in 
vitro  test,  and/or  laboratory  animals. 
Class  n  Cell  cultures  to  be  used  only  for 
in  vitro  studies  and  not  to  be  used  in 
animals  other  than  primates. 
Requirement:  These  cultures  may  not 
require  safety  testing.  The  material  may 
be  sent  directly  to  the  importer  when  no 
safety  testing  is  required.  The  permit 
(VS  Form  16-3A)  will  specify 
restrictions  such  as  "FOR  IN  VITRO 
LABORATORY  TESTS:  DO  NOT 
INOCULATE  INTO  UVESTOCK, 
BIRDS,  OR  LABORATORY  ANIMALS." 

Cell  odtures  imported  under  permit 
which  do  not  require  a  safety  test  may 
not  be  distributed  to  other  laboratories 
without  prior  approval  from  USDA, 
APHIS,  VS.  Applications  for  the 
distribution  of  imported  material  should 
be  submitted  to  the  USDA,  APHIS,  VS. 
Import-Export  Staff,  Organisms  and 
Vectors. 

When  appropriate,  a  review  is 
conducted  by  the  Administi-ator's  Parent 
Committee  on  Organisms  and  Vectors. 
Members  of  this  committee  have  wide 
expertise  in  evaluating  safety.  Clearance 
may  also  require  testing  in  high  security 
facilities  at  the  Veterinary  Services, 
FADDL  Plum  Island,  New  York, 

B.  Plants  and  Plant  Products 

Pursuant  to  the  authority  granted  by 
the  Federal  Plant  Pest  Act  (FPPA)  of 
May  23, 1957.  as  amended  (7  U.S.C.  150 
aa  through  150  jj),  and  the  Plant 
Quarantine  Act  (PQA)  of  August  2a 
1912.  as  amended  (7  U.S.C.  151  through 
164, 166,  and  167),  USDA  has  regulatory 
authority  over  the  movement  into  or 
within  and  through  the  United  States  of 
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plants,  plant  products,  plant  pests,  and 
any  product  or  articie  which  nay 
contain  a  plant  pest  at  the  time  of 
movement.  These  articles  are  regnlated 
in  order  to  prevent  the  introduction, 
spread,  or  establishment  of  plant  pests 
new  to  or  not  widely  prevalent  in  the 
United  States.  The  regulations 
implementing  this  statutory  authority 
are  found  in  7  CFR  Parts  300  through 
399. 

Tlant  Pest,"  »6  defined  by  statute, 
means  any  living  stage  of  any  insects, 
mites,  nematodes,  slugs,  snails, 
protozoa,  or  other  invertebrate  animals, 
bacteria,  fimgi,  or  parasitic  plants  or 
reproductive  parts  thereof,  viruses,  or 
any  organisms  similar  to  or  allied  with 
any  of  the  foregoing,  or  any  infectious 
substances,  which  can  directly  or 
indirectly  injure  or  cause  disease  or 
damage  in  any  plants  or  parts  thereot  or 
any  processed,  manufactured,  or  other 
products  of  plants  (7  US.C.  150aa(c)). 

"Movement,"  as  defined  by  statute, 
means  to  ship,  deposit  for  transmission 
in  the  mail,  othervtnse  offer  for  shipment, 
offer  for  entry,  import,  receive  for 
transportation,  carry,  or  otherwise 
transport  or  move,  or  allow  to  be  moved, 
by  mail  or  otherwise  (7  US.C.  15Gaa(g)]. 

The  current  permit  system 
requirements  for  the  movement  into  or 
within  and  through  the  United  States  of 
plants,  plant  products,  plant  pests,  and 
other  articles  regulated  by  FPPA  and 
PQA  were  fully  described  in  the 
December  31. 19&4  Notice  at  49  FR 
50900-01.  The  procedures  for  issuing 
permits  for  the  movement  of  plant  pests 
were  discussed  separately  from  plants, 
plant  products  and  other  articles  which 
may  contain  plant  pests  at  49  FR  50001- 
02.  USDA  regulates  the  importation  of 
noxious  weeds  through  a  permit  system 

similar  to  that  established  for  plant 

pests.  The  existing  regulations  in  7  CFR 
Part  360  which  designate  plants  as 
noxious  weeds  and  establish  procedures 
for  obtaining  an  import  permit  were 
described  at  49  FR  50902. 

Regulation  of  the  Introduction  of 
Organisms  and  Products  Altered  or 
Produced  Through  Genetic  Engineering 
Which  Are  or  Which  There  la  Reason  to 
Believe  Are  Plant  Pests 

The  FPPA  and  PQA  are  applicable  to 
the  movement  of  plants,  plant  products, 
and  other  articles  and  plant  pests 
developed  through  genetic  engineering  if 
such  plants,  plant  products,  other 
articles,  or  plant  pests  present  a  risk  of 
plant  pest  introduction,  spread,  or 
estabUshment 

Under  the  authority  jp-anted  by  the 
FPPA  and  PQA,  USDA  is  proposing  new 
regulations  which  would  impose 
restrictions  on  the  introduction  of 


organisms  and  products  altered  or 
produced  through  genetic  engineering 
which  are  plant  pests  or  which  there  is 
reason  to  believe  are  plant  pests. 

In  accordance  with  the  provisions  of 
the  FPPA  and  PQA.  USDA  must 
determine  the  plant  pest  status  of  plants, 
plant  products  or  articles  to  be  moved 
into  or  within  or  through  the  United 
States.  The  evaluation  process  for 
determining  what  safeguards,  if  any.  can 
be  imposed  which  would  allow  the 
movement  of  the  plant  pest  without  risk 
that  the  plant  pest  would  be 
disseminated  were  described  in  the 
December  31, 1984  Notice  at  49  FR 
50901-02.  For  genetically  engineered 
materia]  from  dissimilar  source 
organisms  (inter-generic  combinations), 
the  determination  may  be  complex. 
Information  about  genetically 
engineered  organisms  produced  through 
the  use  of  donor,  vector/vector  agent 
and  recipient  organisms  that  are  from  a 
list  of  known  plant  pests  is  needed  in 
order  that  such  organisms  be  properly 
regulated. 

During  the  past  year.  USDA  has 
received  permit  applications  to  move 
genetically  engineered  organisms  into  or 
through  the  United  States.  USDA  is 
confident  that  organisms  altered  through 
genetic  engineering  will  play  a  major 
role  in  increased  pltuit  yield  and 
improved  plant  quality.  However,  a 
genetically  engineered  organism  derived 
from  organisms  that  are  plant  pests  also 
presents  a  risk  of  plant  pest 
introduction.  The  organisms  themselves, 
the  cultures  in  which  they  are 
transported,  or  their  packaging  may  be 
contaminated  with  plant  pathogens. 
Genetic  alteration  may  create  a  plant 
pest  new  to  and  not  widespread  in  the 
United  States.  It  is  necessary,  therefore, 
to  establish  appropriate  safeguards  to 
prevent  the  introduction  of  genetically 
engineered  organisms  that  pose  a  threat 
to  agriculture.  Other  genetically 
engineered  organisms  that  are  not  plant 
pests  or  where  there  is  no  reason  to 
believe  such  organisms  are  plant  pests 
would  not  be  regulated. 

New  data  have  to  be  required  in  order 
to  properly  evaluate  permit  applications 
for  those  organisms  which  are  plant 
pests  or  which  there  is  reason  to  believe 
are  plant  pests.  A  determination  was 
made  that  additional  data  requirements 
would  be  incorporated  into  proposed 
regulations  for  those  genetically 
engineered  organisms  which  are  of 
concern  under  the  provisions  of  the 
FPPA  and  PQA. 

USDA  is  publishing  as  a  companion 
document  in  the  "proposed  rules 
section"  of  this  issue  of  the  Federal 
Regiater  its  proposed  regulations 
pertaining  to  organisms  and  products 


altered  or  produced  through  genetic 
engineering  which  are  on  plant  pests  or 
which  there  is  reason  to  believe  are 
plant  pests. 

The  proposed  regulations  would 
establish  a  new  part  entitled. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genebc  Engineering  Which  Are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  are  Plant  Pests",  in  Title  7  of  the 
Code  of  Regulations  (7  CFR).  pursuant  to 
the  authority  of  the  FFPA,  as  amended 
(7  US.C.  150aa-150ji)  and  the  PQA.  as 
amended.  (7  U.S.C.  151-164, 166. 187). 
Such  proposed  regulations  would 
regulate  the  importation  into  and 
movement  within  and  through  the 
United  States  as  well  as  prevent  the 
release  into  the  environment  of  certain 
organisms,  or  products  altered  or 
produced  through  genetic  engineering, 
which  are  plant  pests  or  which  there  is 
reason  to  believe  are  plant  pests. 

The  proposed  regulations  would 
restrict  the  "introduction"  of  certain 
organisms  and  products  altered  or 
produced  through  genetic  engineering, 
referred  to  as  "regulated  articles."  In 
this  context,  "introduction"  means  to 
move  into  the  United  States,  to  release 
into  the  environment,  or  to  move 
interstate,  or  any  attempt  thereat." 
"Release  info  the  environment"  means 
"use  of  a  regulated  article  outside  the 
constraints  of  physical  confinement  that 
are  found  in  a  laboratory,  contained 
greenhouse,  or  fermenter  or  other 
contained  structm^." 

USDA's  proposed  regulations,  which 
are  designed  to  prevent  the  release  into 
the  environment  of  genetically 
engineered  organisms  which  are  plant 
pests  or  which  there  is  reason  to  believe 
are  plant  pests  are  consistent  with  the 
legislative  intent  of  the  FPPA.  The  FPPA 
was  enacted  in  1957  and  was  intended 
as  "gap  filling"  legislation  for  the 
purpose  of  protecting  American 
agriculture  against  invasion  by  plant 
pests  and  diseases  which  are  new  to  or 
not  theretofore  known  to  be  widely 
prevalent  or  distributed  within  and 
throughout  the  United  States.  The  FPPA 
also  provides  USDA  with  authority  to 
regulate  iiuects  or  pests  that  might  later 
be  found  to  be  injurious  to  cultivated 
crops.  The  release  into  the  environment 
of  a  genetically  engineered  plant  pest  is 
tantamount  to  the  introduction  of  a  plant 
pest  which  is  new  to  and  not  theretofore 
known  to  be  widely  prevalent  within 
and  throughout  the  IJnited  States  and 
subject  to  regulation  under  the  FPPA. 

It  should  be  noted  that  "regulated 
article"  would  be  defined  as  any 
organism  or  product  altered  or  produced 
through  genetic  engineering,  if  the  donor 
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organism,  recipient  organism,  or  vector 
or  vector  agent  belongs  to  a  group  of 
organisms  designated  by  the  proposed 
regulations  as  having  plant  pests  or  any 
organism  or  product  which  USDA 
determines  is  a  plant  pest  or  which  there 
is  reason  to  believe  is  a  plant  pest. 
Under  USDA's  proposed  definition, 
certain  microorganisms  would  be 
excluded  if  the  recipient  microorganism 
is  non-pathogenic,  is  non-infectious,  and 
otherwise  not  a  plant  pest,  and  resulted 
from  the  addition  of  genetic  material 
that  is  well  characterized  and  contains 
only  non-coding  regulatory  regions. 
Restrictions  would  be  required  for 
regulated  articles  because  they  are  plant 
pests,  or  because  USDA  has  reason  to 
beheve  they  are  plant  pests.  The 
proposed  regulations  would  require  that 
a  person  obtain  a  permit  prior  to  the 
introduction  of  a  regulated  article  and 
would  list  specific  conditions  required 
for  the  introduction  of  a  regulated 
article.  The  regulated  article  could  be 
introduced  only  if  all  conditions  in  the 
proposed  regulations  as  well  as  all 
conditions  specified  on  the  permit  were 
met.  It  is  important  to  note  that  in 
considering  whether  a  permit  can  be 
issued  for  the  introduction  of  a 
genetically  engineered  organism,  USDA 
will  perform  the  same  comprehensive 
analysis  that  is  used  in  determining 
whether  a  permit  can  be  issued  for  the 
movement  of  a  "conventional"  plant 
pest.  Such  asessment  shall  include  an 
examination  of  the  factors  that  were 
discussed  in  the  December  31, 1984, 
Notice  at  49  FR  50901-02  as  part  of  the 
evaluation  process  for  determining  what 
safeguards  can  be  imposed  which  would 
allow  the  movement  of  a  plant  pest 
without  risk  of  dissemination.  These 
factors  are  oriented  toward  an 
examination  of  the  ecological  and 
environmental  effects  of  a  release  of  the 
genetically  engineered  organism  or 
product  into  the  environment. 

The  proposed  regulations  also  contain 
provisions  for  a  certificate  of  exemption 
for  those  organisms  or  products  altered 
or  produced  through  genetic  engineering 
that  are  not  subject  to  the  proposed 
regulations.  A  person  seeking  to 
introduce  an  exempt  article  could 
voluntarily  request  a  certificate  of 
exemption  to  facilitate  the  introduction 
of  the  organism  or  product. 

The  proposed  regulations  provide  a 
list  of  groups  of  organisms  which  are 
plant  pests  or  contain  plant  pests.  If  the 
donor,  vector/vector  agent,  or  recipient 
of  the  genetically  engineered  organism  is 
derived  from  an  organism  on  the  list  of 
organisms  containing  plant  pests,  such 
genetically  engineered  organism  would 
be  deemed  a  "regulated  article". 


As  defined  in  the  proposed 
regulations,  a  plant  pest  includes 
microorganisms  such  as  bacteria  and 
viruses,  and  thus  a  "regulated  article" 
may  be  a  microorganism  unless  it  meets 
the  provisions  for  exclusion.  It  is 
important  to  note  that  in  some  instances 
certain  microorganisms  will  be  subject 
to  joint  regulation  by  USDA  and  EPA. 
USDA  has  jurisdication  over  certain 
microorganisms  under  the  FPPA  and 
PQA  if  the  microorganisms  are  a  plant 
pest.  EPA  would  have  jurisdiction  under 
the  Toxic  Substances  Control  Act 
(TSCA)  if  the  microorganism  is  deemed 
to  be  a  "new"  microorganism  or  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  as  amended  (FIFRA)  if 
the  microorginism  is  to  be  used  as  a 
pesticide.  Because  each  Agency  has  a 
different  statutory  mandate,  certain 
jurisdictional  overlaps  cannot  be 
avoided.  However.  EPA  and  USDA  will 
work  cooperatively  and  simultaneously 
in  the  evaluation  of  genetically 
engineered  microorganisms  that  fall 
under  the  jurisdication  of  both  Agencies. 
To  expedite  the  review  of  these 
microorganisms  each  Agency  will 
appoint  contact  persons  to  coordinate 
the  review  to  ensure  data  requests  are 
not  duplicated. 

The  specifics  of  which 
microorganisms  will  be  subject  to  dual 
Agency  review,  or  primarily  single 
Agency  review,  is  set  forth  in  the 
preamble  of  USDA's  proposed 
regulations  being  published  as  a 
companion  document  to  this  policy 
statement.  That  document  should  be 
consulted  for  further  information. 

A  key  to  determining  whether  a 
genetically  engineered  organism  will  be 
regulated  by  USDA  is  the  list  of 
organisms  containing  plant  pests  that 
appears  in  (  340.2  in  proposed  Part  340. 
USDA  acknowledges  that  this  is  not  an 
exhaustive  list,  and  that  it  does  not 
attempt  to  list  every  pest  species. 
Comments  are  welcome  on  the  list  as 
well  as  on  other  parts  of  the  proposed 
regulations. 

In  order  to  solicit  as  many  comments 
as  possible  on  the  list  and  all  other  parts 
of  the  proposed  regulations,  USDA  has 
scheduled  public  hearings  in 
Washington.  DC  and  Sacramento. 
California,  during  the  60-day  comment 
period.  The  time  and  place  of  the  public 
hearings  as  well  as  the  address  to  send 
written  comments  is  specified  in  the 
preamble  to  the  proposed  regulations. 

USDA  believes  that  through  the 
submission  of  detailed  comments  and 
full  participation  by  public  and  private 
interests,  USDA  will  be  able  to 
promulgate  a  final  regulation  that  will 
prevent  the  introduction  and 


dissemination  of  genetically  engineered 
organisms  whi<^  are  plant  pests  or 
which  there  is  reason  to  believe  are 
plant  pests,  yet  not  impede  the 
development  of  biotechnology. 

C.  Meat  and  Poultry  Products 

The  Food  and  Safety  Inspection 
Service  (FSIS)  is  responsible  for 
assuring  the  safety,  wholesomeness,  and 
proper  labeling  of  food  products 
prepared  from  domestic  livestock  and 
poultry.  The  Federal  Meat  Inspection 
Act  (FMIA)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  require  FSIS  to 
inspect  cattle,  sheep,  swine,  goats, 
equines,  poultry,  and  food  products 
prepared  from  them  which  are  intended 
for  use  as  human  food  to  assure  that 
they  are  wholesome,  not  adulterated, 
and  properly  labeled,  marked,  and 
packaged.  Inspection  under  these 
statutes  is  mandatory.  The  cost  of 
inspection,  except  for  overtime  and 
holiday  inspection  work,  is  required  to 
be  borne  by  the  USDA.  Food,  animals 
and  animal  products,  other  than  those 
required  to  be  inspected  under  the  FMIA 
and  PPIA,  may  be  inspected  under  a 
voluntary,  reimbursable  inspection 
program  established  under  the 
Agricultural  Marketing  Act  of  1946. 

Within  the  framework  of  food  safety 
statutes,  FSIS  has  developed  regulations 
for  research  on  animals  that  are 

administered  experimental  animal 

drugs,  biologies,  and  pesticides  (9  CFR 
309.17  and  381.75).  These  regulations 
state  that  no  animal  used  in  any 
research  investigation  involving  an 
experimental  biological  product,  drug,  or 
chemical  shall  be  eligible  for  slaughter 
at  an  official  establishment  unless 
certain  conditions  are  met.  These 
conditions  include  any  of  several 
different  ways  of  demonstrating  that  the 
use  of  such  biological  product,  drug,  or 
chemical  will  not  result  in  the  products 
of  such  animals  being  adulterated. 

Products  Subject  to  Review.  FSIS 
anticipates  that  many  food  animals 
which  are  subject  to  the  new  techniques 
of  modem  biotechnology  will  not  differ 
substantially  in  appearance,  behavior, 
or  general  health  from  currently 
inspected  cattle,  sheep,  swine,  goats, 
equines,  and  poultry.  They  would  be 
subject  to  the  same  inspection 
procedures  and  regulations  as 
tradionally  inspected  food  animals.  FSIS 
is  aware  that  some  genetically 
engineered  animals,  such  as  mosaics, 
chimeras,  and  some  hybrids,  may  differ 
substantially  from  animals  that  are 
inspected  currently  under  the  FMIA  and 
PPIA.  If  such  animals  are  ever  intended 
for  use  as  human  food  and  are  presented 
for  inspection  at  an  official 
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estabtishment,  a  decision  would  have  to 
be  made  as  to  whether  such  animals 
were  covered  under  the  FMIA  or  PPIA, 
and  if  not.  whether  the  FMIA  and  PPIA 
should  be  amended  to  require  inspection 
of  such  animals  and  their  products. 

Implementation  of  Review  Authority. 
FSIS's  approach  toward  the  review  of 
food  animals  resulting  from  the 
techniques  of  moderm  biotechnology 
consists,  in  general,  of  two  phases.  The 
first,  an  experimental  phase,  focuses  on 
the  experimental  aspects  of  vector 
administration,  gene  transfer  and  gene 
expression.  Since  artificial  vectors  used 
in  animal  gene  transfer  may  be 
considered  as  either  animals  drugs  or 
animal  biologies,  their  administration  to 
food  animals  would  be  covered  under 
the  current  regulations  on  animals  used 
for  research  (9  CFR  309.17  and  381.75). 
The  requirement  that  an  animal  carcass 
intended  for  use  as  human  food  not  be 
adulterated  may  require  that  certain 
phenotypic  biochemical,  and 
microbiological  parameters  not  be 
exceeded  before  the  animal  can  be 
slaughered  for  human  food.  Depending 
on  future  developments.  FSIS  may 
amend  the  regulations  (9  CFR  309.17  and 
381.75)  to  provide  further  assurance  thai 
the  products  of  animals  genetically 
engineered  by  certain  techniques  are  not 
adulterated.  The  second  phase  would  be 
carried  out  imder  existing  regulations  (9 
CFR  Parts  301  through  381)  and  would 
focus  on  the  commercial  development, 
production,  inspection  and  labeling  of 
food  animals  and  food  animal  products. 

D.  Seeds 

The  Federal  Seed  Act  (FSA)  (7  U.S.C. 
1551  etseq.)  defines  USDA  regulatory 
authority  over  the  importation  and 
interstate  shipment  of  agricultural  and 
vegetable  seeds.  It  does  not  apply  to  the 
production  or  intrastate  distribution  of 
seeds  or  to  seeds  other  than  agricultural 
or  vegetable  seeds  ("agricultrual  seeds" 
are  grass,  forage,  and  Held  crop  seeds). 

The  FSA  prohibits  interstate  shipment 
of  seed  that  contains  noxious  weed 
seeds  at  levels  in  violation  of  the  laws  of 
the  State  of  destination  or  in  excess  of 
levels  allowed  by  the  Secretary  of 
Agriculture.  This  provision  applies 
primarily  to  seed  adulterated  with 
noxious  weed  seed.  In  a  few  instances, 
however.  States  have  determined  that  a 
particular  variety  of  agricultural  or 
vegetable  seed  is  itself  a  noxious  weed. 
In  these  instances.  FSA  prohibits  the 
interstate  shipment  of  the  seed  into 
those  States.  The  FSA  also  allows  the 
Secretary  to  prohibit  the  importation  of 
agricultural  and  vegetable  seed  which  is 
adulterated  with  noxious  weed  seed  or 
which  is  unfit  for  seeding  purposes. 


The  authority  granted  to  the  Secretary 
by  the  FSA  to  prohibit  the  interstate 
shipment  or  importation  of  seeds  which 
are  found  to  be  detrimental  to  the 
agricutural  interests  of  the  United  States 
applies  to  seeds  genetically  engineered 
with  the  modem  biotechnology  to  the 
same  extent  as  any  other  seeds. 

V.  Scientific  Review  Mechanisms 

The  manner  in  which  both  regulation 
and  oversight  of  research  in  agriculture- 
related  biotechnology  evolves  and  is 
implemented  in  the  United  States  will 
have  a  direct  impact  on  the 
competitiveness  of  U.S.  industry  in  both 
domestic  and  world  markets. 
Inconsistent  or  unnecessary  procedures 
for  regulation  and  research  will  place 
the  U.S.  scientific  effort  and  U.S. 
producers  at  a  substantial  disadvantage. 
It  also  is  important  that  safeguards  be 
built  into  biotechnological  research 
processes,  and  that  releases  be  based  on 
careful  evaluations  while  further 
experience  is  being  gained.  Therefore. 
USDA  feels  that  such  regulatory  and 
research  decisions  must  be  based  on  the 
best  science  available. 

While  the  responsibilities  within 
USDA  for  biotechnology  reside  with  the 
Assistant  Secretary  for  Science  and 
Education  and  the  Assistant  Secretary 
for  Marketing  and  Inspection  Services 
as  the  delegates  of  the  Secretary  of 
Agriculture,  in  carrying  out  their 
respective  responsibilities  based  on  the 
best  science  available,  they  would  be 
able  to  take  advantage  of  the  expertise 
and  perspectives  within  the  Federal 
Government  through  a  committee  to  be 
called  the  Committee  on  Biotechnology 
in  Agriculture  (CBA).  The  CBA.  to  be 
chaired  by  these  two  Assistant 
Secretaries,  will  function  both  as  a 
policy  body  in  the  USDA  and  a  bridge 
between  its  research  and  regulating 
structures. 

Committee  on  Biotechnology  in 
Agriculture 

The  objectives  of  the  CBA  will 
include: 
— To  provide  advice,  when  requested, 

on  initiatives,  proposals,  and  policy 

for  agriculture-related  regulation  and 

research,  and  assist  in  the 

coordination  of  these  activities; 
— To  review  scientific  issues  submitted 

by  agencies  within  the  Department; 
— To  assist  in  identifying  data  gaps  for 

basic  research  in  agricultural 

biotechnology: 
— To  foster  public  awareness  of  the 

scientific  issues  in  biotechnology; 
— ^To  provide  Departmental  support  for 

participation  in  the  FCCSET  BSCC. 


USDA  expects  that  the  CBA  also  will 
utilize  existing  cooperative  entities  (e.g.. 
other  Federal  agencies,  universities. 
State  regulatory  officials,  the  public 
sector,  and  industry)  to  acquire,  when 
necessary,  information  for  addressing 
those  issues  submitted  to  it.  Such 
entities,  when  requested,  can  provide 
technical  support  for  sound  regulatory 
and  research  decisions  regarding  the  use 
of  biotechnology  in  agriculture  and 
foresty.  These  entities  offer  a  vast 
scientific  resource  upon  which  USDA 
can  draw. 

VI.  Summary  of  Comments 

USDA  received  the  comments  of  one 
hundred-two  (102)  respondents,  one-half 
of  whom  commented  specifically  on  the 
USDA  policy  statement.  Although  USDA 
agencies  considered  all  comments  on 
the  coordinated  policy  proposal,  this 
response  is  confined  to  comments  on  the 
USDA  portion  of  the  notice. 

The  two  largest  categories  of 
respondents  were  business  and 
academic,  followed  closely  by 
associations  representing  these 
interests.  Comments  came  in  lesser 
numbers  from  environmental  and  public 
interest  groups,  individuals,  law  firms, 
and  foreign  governments,  as  well  as  the 
National  Institutes  of  Health 
Recombinant  DNA  Advisory  Committee 
(NIH-RAC)  and  a  member  of  the  U.S. 
Congress 

The  USDA  response  to  the  comments 
follows  the  form  of  the  original  notice, 
with  a  discussion  of  comments  on 
regulatory  philosophy  followed  by  a 
response  to  comments  on  the  regulatory 
framework. 

Comments  on  the  Nature  of  Products 
of  Modem  Biotechnology:  Fourteen 
respondents  stressed  their  agreement 
with  the  USDA  statement  that 
"agriculture  and  forestry  products 
developed  by  modem  biotechnology  will 
not  differ  fundamentally  from 
conventional  products,"  while  six 
commenters  dissented.  Three 
respondents  felt  that  genetic  engineering 
across  species  barriers  did  create  a 
potentially  different  product  and  the 
possiblity  of  unique  ecological  effects. 
Concern  about  the  "need  for  public 
trust"  and  public  assurance  on  safety 
and  ethical  issues  was  stressed  by  three 
commenters.  Seven  respondents  agreed 
with  USDA  that  "to  date,  no  unique  or 
safety  problems  have  been  associated 
with  products  of  genetic  engineering," 
but  four  of  the  same  commenters  who 
view  biotechnology  products  as 
fundamentally  different  from 
conventional  products  stressed  that  the 
potential  exists  for  safety  problems  vnlh 
biotechnology  applications. 
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Response:  USDA  recognizes  the 
importance  of  ecological  effects  and  the 
need  for  developing  procedures 
responsive  to  public  concerns  about 
safety. 

Although  USDA's  regulatory 
philosophy  remains  as  stated,  additions 
to  regulatory  procedures  are  being 
proposed  for  genetically  engineered 
plants  and  plant  products  and 
veterinary  biologies  produced  by 
biotechnology  (see  section  IV).  The 
previously  discussed  delegations  of 
authority  within  USDA  for 
biotechnology  increase  the  effectiveness 
of  the  administration  of  current  and 
proposed  regulatory  procedures 
affecting  the  products  of  modem 
biotechnology. 

For  veterinary  biological  products, 
USDA  is  currently  developing  additional 
procedures  pursuant  to  the  VSTA  as 
amended,  for  evaluating  requests  to 
conduct  experimental  field  trials  with 
live  vectors  containing  genetically 
engineered  organisms  or  to  support 
product  license  applications.  The 
procedures  being  developed  consider 
the  parental  organism  and  the  effect  of 
the  gene  alteration  on  the  genetic 
properties  of  the  recipient,  especially  the 
survival,  reproduction,  and  dispersal 
characteristics.  A  careful  analysis  of  the 
genetics,  biology,  and  ecology  of  the 
wild-type  and  modified  microorganisms 
will  provide  as  reasonable  prediction  of 
the  risks  which  might  be  associated  with 
use  of  the  altered  organisms. 

USDA  is  proposing  regulations 
pursuant  to  the  Federal  Plant  Pest  Act 
(FPPA)  and  the  Plant  Quarantine  Act 
(PQA)  for  regulating  the  introduction  of 
certain  organisms  of  products  thereof 
altered  or  produced  through 
biotechnology  which  are  plant  pests  or 
may  become  plant  pests.  This  proposed 
rule  should  assist  USDA  in  assessing  the 
ecological  effects  of  the  release  of  such 
genetically  engineered  organisms  into 
the  environment. 

Guidelines  for  oversight  of 
agricultural  biotechnology  research 
funded  by  USDA  will  be  issued  under 
the  authority  of  the  Food  Security  Act  of 
1985. 

USDA  also  is  establishing  scientific 
review  mechanisms  to  assist  in  research 
and  regulatory  decisions  (see  section  V). 

These  proposed  modifications  in  the 
procedural  framework  are  described  as 
a  part  of  the  final  policy  statement  for 
veterinary  biologies,  plants  and  plant 
products,  research,  and  scientific  review 
mechanisms. 

Comments  of  the  Adequacy  of 
Existing  A  uthority:  Thirteen 
commenters  agreed  with  USDA  that  its 
existing  regulatory  framework  is 
adequate  for  biotechnology  applications. 


and  nine  favor  the  case-by-case 
approach  under  existing  authority.  Five 
commenters  felt  that  new  legislation  is 
or  may  be  needed;  two  of  the  five 
oppose  the  case-by-case  approach. 

Response:  USDA  has  examined  its 
statutory  authority  for  regulating 
biotechnology  products  and  processes, 
and  USDA  agencies  have  processed 
licensing  and  permit  applications  under 
the  existing  statutes.  The  existing 
authority  is  considered  adequate  at  this 
time.  Established  procedures,  with  the 
proposed  modifications,  can  be  adapted 
effectively  to  handle  biotechnology 
applications.  USDA  is  currently 
considering  genetic  engineering 
applications  on  a  case-by-case  basis 
using  existing  authority. 

Comments  on  Need  for  Procedures 
and  Guidelines:  Sixteen  respondents 
commented  that  USDA  had  not  outlined 
procedures  for  the  review  and  approval 
of  genetically  engineered  products. 
Twelve  respondents  stressed  the  need 
for  flexibility,  and  six  requested  sunset 
provisions  in  USDA  biotechnology 
regulations. 

Response:  The  USDA  policy 
statement  of  December  31, 1984,  did 
outline  procedures  currently  used  for  the 
review  and  approval  of  certain 
genetically  engineered  products.  In 
considering  license  applications  for 
genetically  engineered  veterinary 
biologies,  USDA  follows  the  standards 
and  procedures  applicable  to  all  such 
products  found  in  §5  101-117  of  the 
applicable  regulations  and  standards  (9 
CFR  101-117).  In  the  December  31, 1984 
Notice,  USDA  offered  supplementary 
guidelines  for  licensing  such  products. 
New  procedures  are  being  developed  to 
evaluate  production  and  testing  of 
veterinary  biologies  derived  through  use 
of  genetic  engineering  techniques.  The 
information  needed  for  proper 
evaluation  will  depend  on  the  parent 
organism  and  the  effect  of  the  gene 
alteration  on  the  genetic  properties  of 
the  recipient.  A  paper  describing  the 
USDA  licensing  policy  for  biologies 
produced  by  recombinant  DNA 
technology  was  presented  at  the  Joint 
International  Association  of  Biological 
Standardization/World  Health 
Organization  Symposium  on 
"Standardization  and  Control  of 
Biologies  Produced  by  Recombinant 
DNA  Technology."  Geneva. 
Switzerland.  1983  (published  in 
Developments  in  Biological 
Standardization.  V.  59.  pp.  167-173,  S. 
Korgel,  Basel,  1985).  The  paper  describes 
requirements  for  plasmid/vector 
characterization  and  stability,  and 
correlation  to  conventional  Master  Seed 
concepts,  as  well  as  methodology  which 
can  be  used  to  monitor  antigenic 
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expression,  concentration,  purification, 
and  stability  testing  during  production 
and  recovery. 

The  movement  of  genetically 
engineered  products  which  are  plant 
pests  and  present  a  risk  of  plant  pest 
introduction  or  spread  is  regulated  by  7 
CFR  330.200  implemented  pursuant  to 
the  FPPA  and  PQA.  The  movement  of 
organisms  and  vectors  which  may  cause 
desease  in  animals  is  regulated  under  9 
CFR  Part  122. 

USDA  realized  that  the  statement  left 
unanswered  some  questions  about  the 
means  for  review  and  approval  of 
various  genetically  engineered  products. 
The  proposed  regulations  described  in 
section  IV(B),  implemented  under  the 
authority  of  the  FPPA  establish  permit 
requirements  for  the  "introduction"  of 
organisms  altered  or  produced  by 
genetic  engineering  which  are  or  may 
become  plant  pests.  The  regulations 
would  be  flexible  because  organisms 
determined  not  to  be  plant  pests  would 
be  exempt,  and  this  category  could  be 
expanded  in  the  future  to  include 
organisms  whose  plant  pest  status  is 
currendy  uncertain  and  therefore 
restricted.  It  is  hoped  that  the 
discussion  in  section  IV(B)  of  this 
policy  statement  answers  any  remaining 
questions  about  the  review  an<J 
approval  procedures  for  such 
genetically  engineered  products. 

Comments  on  Confidential  Business 
Information  (CBI):  Six  commenters 
representing  business  and  scientific 
interests  expressed  concern  about  the 
protection  of  "confidential  business 
information"  in  the  USDA  regulatory 
process  while  two  public  interest  groups 
stressed  the  "public's  right  to  know." 

Response:  The  USDA  regulations 
implementing  the  Freedom  of 
Information  Act  (FOIA)  (5  \iS.C.  552) 
are  found  in  7  CFR  1.1-1.16.  The  FOIA 
provides  that  Federal  agencies  must 
make  available  to  the  public  all  records 
not  specifically  exempt  from  disclosure. 
Exemptions  include  "trade  secrets  and 
commercial  or  financial  information,"  (5 
U.S.C.  552(b)(4)).  On  September  23. 1985, 
USDA's  APHIS  issued  a  poUcy 
statement  on  the  protection  of  privileged 
or  confidential  information  (50  FR 
38561-38563).  This  policy  statement 
establishes  requirements  for  the  control 
and  protection  of  documents  received  by 
APHIS  that  contain  privileged  or 
confidential  business  information 
concerning  biotechnology  and  the 
veterinary  biologies  program.  The 
procedures  established  conform  to  the 
FOIA  requirements  for  both  protection 
and  disclosure. 

Comments  on  Use  of  NIH  Guidelines: 
Four  respondents  questioned  the  USDA 
requirements  that  manufacturers  of 
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veterinary  biological  products  using 
recombinant  DNA  technology  follow  the 
National  Institutes  of  Health  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  (NIH  Guidelines).  One 
respondent  thought  USDA  implied  that 
all  people  "who  work  with  recombinant 
DNA  plants"  would  be  required  to 
comply  with  the  NIH  Guidelines,  and 
requested  procedural  guidelines  for 
industry. 

Response:  The  USDA  does  not  require 
that  the  manufacturers  of  veterinary 
biological  products  or  plant  products  of 
recombinant  DNA  technology  follow  the 
NIH  Guidelines.  However.  USDA 
strongly  recommends  that  all  license 
applicants  for  veterinary  biologies 
follow  appropriate  provisions  of  the  NIH 
Guidelines,  such  as  those  regarding  the 
establishment  of  an  institutional 
biosafety  committee.  USDA  intends  to 
propose  guidelines  that  will  parallel 
closely  the  NIH  Guidelines,  and  it 
intends  to  recommend  strongly  that 
entities  not  required  to  follow  the  USDA 
guidelines  do  so  voluntarily. 

Comments  on  Importation  of  Cell- 
Lines:  Three  associations  representing 
biotechnology  companies  requested  that 
USDA  take  steps  to  reduce  delays  in  the 
clearance  and  testing  procedures 
required  for  the  importation  of 
biotechnology-derived  products  and 
cell-lines.  On  February  12. 1985.  the 
Association  of  Biotechnology 
Companies  (ABC)  delivered  a  report  on 
USDA  importation  guarantine  issues  to 
the  APHIS  Parent  Committee  for  Foreign 
Pathogens  and  Vectors.  This  report  was 
an  attachment  to  the  ABC  comment 
letter. 

Response:  The  USDA  has  instituted  a 
number  of  revised  administrative  and 
technical  provisions  to  expedite  the 
issuance  of  permits  for  importation  of 
organisms  and  vectors  which  include 
cell  cultures  and  hybridomas.  A 
supplementary  questionnaire,  designed 
to  insure  adequate  information  on  cell 
cultures  and  products  from  recombinant 
DNA  or  hybridoma  technologies,  now 
accompanies  each  permit  application. 
Applicants  are  advised  whether  or  not  a 
safety  test  is  required  and  a  cost 
estimate  is  given.  Safety  testing  may  be 
conducted  concurrently  with  the 
administrative  review  of  the  permit 
application,  but  only  at  APHIS'  Foreign 
Animal  Disease  Diagnostic  Laboratory 
(FADDL)  at  Plum  Island.  New  York. 
New  test  procedures  have  reduced  the 
cost  of  safety  testing,  and  the  cost  per 
sample  can  be  further  reduced  by 
conducting  a  safety  test  with  pooled 
samples.  Permit  applications  are 
evaluated  using  a  new  classification 
scheme  that  equates  intended  use  of 


imported  cell  cultures  with  the  level  of 
safety  testing  required  at  FADDL  Class 
I  cell  cultures,  employed  in  the 
preparation  of  products  such  as 
enzymes,  vaccines,  or  hormones  for 
commercial  use,  are  subject  to  complete 
safety  testing.  Class  II  cell  cultures,  used 
only  for  in  vitro  studies  and  not  to  be 
used  in  animals  other  than  primates,  are 
subject  to  a  lesser  degree  of  testing. 

Comments  on  Risk  Analysis:  Seven 
respondents  discussed  the  issue  of  risk 
assessment  or  risk/benefit  analysis  of 
biotechnology  appHcations.  Comments 
varied  from  a  recommendation  that 
"standard  risk  assessment 
methodologies  "  be  adopted  by  all 
agencies  to  a  warning  against 
attempting  to  regulate  the  "hypothetical 
and  imaginary  "potential'  dangers"  of 
recombinant  DNA  techniques. 

Response:  The  National 
Environmental  Policy  Act  (NEPA) 
applies  to  USDA  actions.  The  "APHIS 
Guidelines  Concerning  Implementation 
of  NEPA  Procedures"  (44  FR  50381, 
August  28. 1979)  would  be  used  to  make 
an  environmental  assessment  or 
environmental  impact  statement  of  the 
effects  of  a  proposed  release  of  a 
genetically  engineered  organism 
regulated  pursuant  to  the  VST  A,  the 
FPPA  and  PQA,  and  related  statutes.  A 
formal  risk  management  procedure 
based  on  a  wide  variety  of  safety 
concepts  will  be  used  to  evaluate 
systematically  proposed  releases.  The 
information  required  by  any  new 
regulations  promulgated  under  the  FPPA 
and  PQA  would  be  used  to  prepare  the 
environmental  assessment  for  release  of 
a  genetically  engineered  product  which 
is  a  plant  pest  or  may  become  a  plant 
pest. 

In  normal  husbandry  and  laboratory 
practices,  veterinary  biological  products 
normally  are  not  considered  to  be 
released  into  the  environment.  In  the 
event  that  a  conventionally  prepared  or 
recombinant  derived  product  would  be 
considered  to  be  released  into  the 
environment,  the  issuance  of  a  license  or 
import  permit  would  require  compliance 
with  procedures  being  developed  and 
interagency  approval.  The  procedures 
under  development  consider  the 
parental  organism  and  the  effect  on  the 
gene  alteration  on  the  genetic  properties 
of  the  recipient,  especially  the  survival, 
reproduction  and  dispersal 
characteristics. 

Safety,  ethics,  and  policy  issues  in 
agricultural  biotechnology  research  will 
be  overseen  by  the  Committee  on 
Biotechnology  in  Agriculture  (CBA)  and 
such  supporting  technical  advisory 
groups  as  may  be  established  by  the 
USDA  agencies.  Currently,  all  USDA 


and  USDA-sponsored  research  involving 
recombinant  DNA  must  be  cleared  prior 
to  initiation  for  compliance  with  the  NIH 
Guidelines. 

Comments  on  Jurisdiction:  The 
potential  for  overlapping  jurisdiction  in 
the  policy  notice  drew  the  largest 
number  of  comments.  Eighteen 
respondents  pointed  out  that  both  USDA 
and  EPA  propose  to  regulate  agricultural 
microorganisms.  Respondents 
representing  the  interests  of  the 
veterinary  biologies  industry  contended 
that  a  jurisdictional  dispute  between 
USDA  and  FDA  delayed  the  approval  of 
bovine  interferon.  While  generally 
supporting  the  concept  of  the 
memorandum  of  understanding  (MOU) 
between  USDA  and  FDA  to  resolve 
jurisdictional  disputes,  one  respondent 
challenged  the  legality  of  the  MOU, 
noting  that  it  contains  the  statement  that 
"animal  biological  products  generally 
act  through  a  specific  immune  process," 
while  USDA's  current  regulations  do  not 
restrict  its  jurisdiction  to  products 
operating  through  such  a  mechanism  of 
action.  Industry  respondents  also 
pointed  out  that  the  intrastate  producer 
of  veterinary  biologies  is  not  regulated   ' 
by  USDA.  Two  firms  and  one  industry 
association  urged  prompt  Federal 
oversight  action  so  that  States  do  not  act 
independently  to  regulate  biotechnology 
products. 

Response:  USDA  agrees  that  there  is 
the  potential  for  overlapping  jurisdiction 
among  the  Federal  agencies  involved  in 
regulating  biotechnology  products. 
USDA  and  EPA  representatives  have 
discussed  jurisdiction  over  genetic 
engineering  applications  since  1983. 
USDA  and  EPA  have  begun  to  establish 
a  regulatory  procedure  for  reviewing      ' 
certain  submissions  of  genetically 
engineered  microorganism  applications, 
a  procedure  which  has  resulted  in  joint 
consultation  on  several  proposals  for 
release  into  the  environment  of 
organisms  altered  by  genetic 
engineering. 

For  veterinary  biologies  regulated 
under  the  VST  A,  use  of  procedures 
currently  under  development  will 
increase  USDA  effectiveness  in 
evaluating  biotechnology  license  and 
product  applications.  The  MOU  between 
USDA  and  FDA  was  published  on  June 
8, 1982,  in  an  attempt  to  resolve  the 
issue  of  new  products  which  fall  into  the 
questionable  definitional  area  between 
animal  drugs  regulated  by  FDA  and 
animal  biologies  regulated  by  USDA. 
An  interpretation  by  some  that  the  term 
animal  biologies  only  includes 
substances  that  act  through  a  specific 
immune  process  has  resulted  in  some 
confusion.  There  is  nothing  in  USDA's 
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current  regulations  or  law  which 
restricts  its  jurisdiction  to  products 
acting  solely  through  this  mechanism  of 
action,  and  because  of  this  fact,  the 
memorandum  qualiHes  its  reference  to 
specific  immune  process  by  the  word 
"generally."  Although  efforts  will  be 
made  to  clarify  the  issue  further,  it 
should  be  noted  that  there  appears  to  be 
little  uncertainty  about  whether  a 
particular  product  is  a  veterinary  drug  or 
biologic. 

The  Food  Security  Act  of  1985 
contains  amendments  to  the  VSTA  that 
extend  USDA's  jurisdiction  to  veterinary 
biologies  which  are  shipped  intrastate  or 
exported.  The  provisions  of  the 
amendments  are  discussed  more  fully  in 
Section  IV. 

Comments  on  the  National  Biological 
Impact  Assessment  Program  (NBIAP): 
Seven  respondents  commented  on  the 
NBIAP,  the  proposal  by  the  National 
Association  of  State  Universities  and 
Land  Grant  Colleges  (NASULGC)  for 
establishing  a  program  to  assess 
genetically  engineered  organisms  before 
they  are  released  into  the  environment. 
Three  commenters — a  member  of 
Congress,  a  spokesperson  for  a 
biotechnology  Rrm,  and  an  officer  of  an 
environmental  organization — posed 
questions  about  the  proposal.  The 
questions  concerned  the  NBIAP's 
statutory  or  regulatory  status;  its 
relation  to  other  USDA  agency 
operations  and  other  Federal  agency 
operations;  the  processes  of  risk 
assessment  to  be  used;  its  adequacy  to 
review  an  increasing  volume  of 
products;  and  the  appropriateness  of 
biohazard  committees  as  vehicles  for 
review  of  commercial  processes  and 
products.  Four  respondents  representing 
NASULGC  institutions  endorsed  the 
proposal  stating  the  view  that  the 
agricultural  research  community  has  the 
capability  to  develop  guidelines  and 
assess  impacts  of  biotechnology 
research  and  commercial  products.  The 
major  goal  of  the  program  was  thought 
to  be  insuring  the  safety  of  society  and 
the  environment. 

Response:  NBIAP  is  a  scientific 
advisory  system  that  would  be  available 
to  the  Assistant  Secretary  for  Science 
and  Education.  By  this  system  the  USDA 
can  draw  upon  the  best  experience 
available  from  scientists  in  universities. 
Federal  laboratories,  and  industry  to 
help  assess  the  risks  involved  in  the 
processes  and  products  from  RDNA 
work  in  biotechnology. 

NBIAP  shall  act  in  an  advisory 
capacity  and  is  in  no  direct  way  a  part 
of  the  formal  approval  process.  It  is 
available  to  provide  assessment,  but  is 
not  a  mandatory  process. 


Comments  on  Definitions,  Terms,  and 
Data  Requirements:  Five  respondents 
recommended  changes  in  the 
definitions,  terms,  data  requirements  or 
classification  used  by  USDA  in  the 
notice.  Each  recommendation  is 
discussed  below. 

Two  respondents  commented  on  the 
USDA  statement  of  licensing  policy  for 
veterinary  biologies  produced  by 
modem  biotechnical  methods  at  49  FR 
50899-50900.  Under  the  heading  "1. 
Recombinant  DNA-Derived  Products,"  a 
manufacturer  of  veterinary  biologies 
questioned  the  need  to  provide  the 
entire  nucleotide  sequence  of  a  foreign 
DNA  being  cloned  into  a  vector. 

It  is  USDA's  position  that  in  order  to 
characterize  adequately  the  foreign 
DNA  used  to  code  a  particular  antigen, 
the  manufacturer  should  provide  a 
nucleotide  sequence  analysis.  The 
construction  of  the  vector  used  for 
expression  of  the  cloned  nucleotide 
sequence  also  should  include  source  and 
function  of  the  component  parts  of  the 
vector,  i.e..  origin  of  replication, 
antibiotic  resistance  genes,  promotor, 
enhancers,  etc.  The  manufacturer  also 
questioned  the  data  requirement  under 
the  heading  "2.  Chemically  Synthesized 
Antigens"  concerning  the  persistence  of 
the  immune  response  following 
administration  of  the  synthetic  peptide. 
The  USDA  feels  that  a  major  concern 
with  the  use  of  synthetic  peptides  is  the 
development  persistence  of  the  immune 
response.  USDA  does  not  intend  to 
require  more  stringent  efficacy  data  than 
that  necessary  to  support  a  veterinary 
biologic  license  application  employing 
natural  antigens.  However, 
immunological  data  derived  from 
chemically  synthesized  peptides  must  be 
as  definitive  as  the  serological  response 
from  natural  or  nonsynlhetic  antigens. 
With  respect  to  the  next  sentence  in  the 
policy  statement,  an  individual 
respondent  proposed  a  change  from  the 
term  "antibody  response"  to  "immune 
response."  It  is  true  that  the  term  used  in 
the  sentence  "Procedures  used  to 
increase  or  prolong  an  antibody 
response  .  .  ."  is  somewhat  limiting  and 
can  create  confusion  between  B-cell  and 
T-eell  response.  Therefore,  the 
recommendation  to  replace  "antibody 
response"  with  the  term  "immune 
response"  is  accepted,  since  both  T-cell 
responses  as  well  as  T-cell/B-cell 
interactions  would  be  included  in  the 
statement. 

On  the  subject  of  plants  and  plant 
pests,  a  plant  pathologist  commented  on 
the  references  to  Pseudomonas  syringae 
as  plant  pathogens  under  the  heading 
"ice  nucleation  negative  bacteria"  at  49 
FR  50902.  The  respondent  noted  that 


none  of  the  strains  of  Pseudomonas 
syringae  currently  proposed  for  use  are 
plant  pathogens  and  that  it  would  be 
more  correct  to  call  P.  syringae  plant- 
associated  bacteria,  some  of  which  are 
pathogens.  USDA  will  clarify  future 
references  to  these  organisms  as  the 
respondent  suggests.  According  to 
current  practice,  and  under  the  proposed 
FPPA  regulations,  an  applicant  for  a 
USDA  permit  to  import  or  move 
Pseudomonas  syringae  would  be 
required  to  submit  data  to  show  whether 
or  not  the  strain  was  a  plant  pest. 

Addendum — Research  Legislative 
Authorities 

The  USDA  is  authorized  under  its 
Organic  Act  (7  U.S.C.  2201  et  seq.)  and 
other  legislation  to  conduct  and  support 
research  in  wide  ranging  areas  of 
agriculture.  Examples  of  such  other  laws 
include: 

The  Alcohol  Fuels  Research  (7  U.S.C. 
3154);  the  National  Latex 
Commercialization  and  and  Economic 
Development  Act  (7  U.S.C.  178-178n); 
the  Animal  Health  and  Disease 
Research  Act  (7  U.S.C.  3195);  Special 
Research  Grants  (7  U.S.C.  450i(c));  The 
National  Aquaculture  Act  (16  U.S.C. 
2801  et  seq.]:  the  Cotton  Research  and 
Promotion  Act  (7  U.S.C.  2101  et  seq.);  the 
Potato  Research  Information  Act  (7 
U.S.C.  2611-2627);  the  Egg  Research  and 
Consumer  Information  Act  (7  U.S.C.  701 
et  seq.);  the  Beef  Research  and 
Information  Act  (7  U.S.C.  2901  et  seq.): 
the  Wheat  and  Wheat  Foods  Research 
and  Nutrition  Education  Act  (7  U.S.C. 
3401  et  seq.);  the  Animal  Cancer 
Research  Act  (7  U.S.C.  3901  et  seq.);  the 
Floral  Researdi  and  Consumer 
Information  Act  (7  U.S.C.  4301  et  seq.): 
and  the  Forest  Research  Assistance  Act 
(16  U.S.C.  582a-582a-7). 

DEPARTMENT  OF  LABOR 

Occupational  Setaty  and 
Health  Administration 

Agency  Guidelines  on  Biotechnology 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA).  Ubor. 
action:  Announcement  of  guidelines  on 
occupational  safety  and  health  in  the 
field  of  biotechnology. ^^^ 

summary:  OSHA  has  reviewed  its 
responsibilities  under  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
651  et  seq.)  as  they  relate  to  the 
protection  of  the  safety  and  health  of 
workers  in  the  rapidly  developing  field 
of  biotechnology.  Section  8  of  the  Act 
authorizes  OSHA  to  inspect  workplaces 
including  laboratories  and  places  of 
employment  relating  to  biotechnology. 
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Section  5(a)(1)  of  the  Act  requires  that 
each  employer  furnish  to  each  of  his 
employees  employment  and  a  place  of 
employment  which  are  free  from 
recognized  hazards  that  are  causing  or 
are  hkely  to  cause  death  or  serious 
physical  harm. 

OSHA  has  determined  that  this 
general  duty  clause,  together  with 
several  specific  standards,  currently 
provides  an  adequate  and  enforceable 
basis  for  protection  of  the  safety  and 
health  of  employees  in  the  field  of 
biotechnology.  No  additional  regulation 
of  workplaces  using  biotechnology 
appears  to  be  needed  at  this  time,  or 
since  no  hazards  from  biotechnology  per 
se  have  been  identified.  However,  if  any 
of  the  new  biotechnology  processes 
cause  hazardous  working  conditions 
that  result  in  a  significant  risk  of  death 
or  serious  harm  to  workers,  OSHA  will 
consider  regulating  unless  the  worker 
exposure  is  effectively  controlled  under 
current  OSHA  standards  or  another 
agency  has  exercised  its  authority  over 
health  and  safety  matters  for  those 
working  conditions.  Guidelines 
contained  in  this  notice  are  provided  to: 
(1)  Qarify  the  relationship  of  the 
existing  statute  to  the  field  of 
biotechnology,  and  (2)  reiterate 
commonly  employed  laboratory  safety 
practices. 

FOR  FURTHER  INFORMATION  CONTACT 

James  F  Foster.  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  Room  N-3637,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 
Telephone  (202)  523-8151. 

A  Background 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  published  an 
announcement  of  guidelines  on 
occupational  safety  and  health  in  the 
Federal  Register.  Volume  50,  Number  71, 
page  14483,  April  12. 1985  with  a  request 
for  public  comment.  All  comments 
received  supported  the  statement 
although  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  recommended  increased 
surveillance  because  their  research 
indicated  gaps  in  current  knowledge. 

Biotechnology  is  the  application  of 
biological  systems  and  organisms  to 
technical  and  industrial  processes.  The 
technologies  employed  in  this  area 
include,  but  are  not  limited  to: 

(1)  Classical  genetic  selection  and/or 
breeding  for  purposes  such  as 
developing  bakers  yeast,  conventional 
fermentation  and  vaccine  development; 


(2)  The  direct  in  vitro  modification  of 
genetic  material,  e.g.,  recombinant  DA 
or  gene  splicing;  and, 

(3)  Other  novel  techniques  for 
modifying  genetic  material  of  living 
organisms,  e.g.,  cell  fusion  and 
hybridoma  technology. 

Modem  biotechnology  is  analogous  to 
other  conventional  industrial  processes 
and  has  great  potential  benefit  to 
society  and  wide  application  to 
numerous  industries.  It  is  considered  by 
some  to  have  economic  potential 
comparable  to  the  microprocessor 
industry.  Genetic  engineering  has  a  wide 
spectrum  of  applications  of  commercial 
importance,  but  many  such  applications 
are  in  the  early  stages  of  development  or 
have  been  expressed  only  as  concepts. 
The  Occupational  Safety  and  Health 
Act  of  1970  (OSH  Act)  grants  the 
Secretary  of  Labor  broad  power  to 
require  employers  to  provide  a  safe  and 
healthful  workplace  for  their  employees. 
Where  other  Federal  agencies  exercise 
their  statutory  authority  to  prescribe  or 
enforce  standards  or  regulations 
affecting  occupational  safety  or  health. 
OSHA  is  preempted  by  section  4(b)(1)  of 
the  Act. 

Section  5(a)(1)  of  the  Act  requires 
employers  to  furnish  their  employees 
with  a  workplace  "free  from  recognized 
hazards  that  are  causing  or  are  likely  to 
cause  death  or  serious  physical  harm." 
Section  5(a)(2)  requires  employers  to 
comply  with  safety  and  health 
standards  set  by  the  Secretary.  The 
Secretary  in  establishing  standards  to 
deal  writh  toxic  materials  and  harmful 
physical  agents  is  required  by  the  OSH 
Act  to  "set  the  standard  which  most 
adequately  assures,  to  the  extent 
feasible,  on  the  basis  of  the  best 
available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health 
or  functional  capacity  even  if  such 
employee  has  regular  exposure  to  the 
hazard  dealt  with  by  such  standard  for 
the  period  of  his  working  life"  (section 
8(b)(5)).  Under  a  recent  Supreme  Court 
decision  permanent  standards  can  be 
promulgated  only  upon  a  finding  by  the 
Secretary  that  the  standard  is 
reasonably  necessary  to  remedy  a 
significant  risk  of  material  health 
impairment.  Finally,  emergency 
temporary  standards  may  be 
promulgated  only  upon  a  finding  that 
employees  are  "exposed  to  grave 
danger."  (section  8(c)(1).) 

In  view  of  the  statutory  criteria  briefly 
outlined  above  and  the  currently  known 
hazards  from  biotechnology  processes 
there  does  not  appear  to  be  a  need  for 
new  OSHA  regulations.  Furthermore, 
the  biotechnology  processes,  whether 
present  in  laboratories,  pilot  projects  or 
industrial  plants,  usually  involve 


conventional  chemicals  and  processes 
that  are  already  covered  by  OSHA 
regulations.  These  conventional 
processes  use  solvents  or  products, 
some  of  which  may  be  toxic  or 
dangerous  to  employee  health  in  certain 
dosages  over  certain  periods  of  time. 
The  potentially  hazardous  character  of 
some  aspects  of  biotechnology  is 
primarily  from  the  chemicals  used  and 
not  the  biotechnology  products. 
Therefore,  the  regulations  that 
effectively  regulate  chemical  exposures 
will  usually  ensure  that  biohazards  too 
will  be  controlled.  However,  when  a 
process  employing  biotechnology  alone 
or  in  combination  with  conventional 
chemicals  and  technology  presents  a 
significant  hazard  to  employees  which 
cannot  be  dealt  with  by  existing 
standards  or  the  general  duty  clause. 
OSHA  will  consider  regulating  in  order 
to  protect  employees  health.  Increased 
industrial  hygiene  monitoring  and 
medical  surveillance  will  help  to  assure 
worker  protection.  At  this  time,  no  new 
regulations  that  would  specifically  cover 
biohazards  are  warranted. 

OSHA  endorses  the  BSCC  definitions 
of  "intergeneric  (new)  organism"  and 
"pathogen"  found  in  the  preamble, 
believing  they  describe  the 
microorganism  appropriate  for  review 
when  environmental  or  agricultural 
applications  of  microorganisms  are 
contemplated.  For  contained  commercial 
manufacturing  processes,  these 
definitions  may  also  properly  exclude 
from  review  certain  microorganisms  of 
known  low  risk. 

OSHA  is  committed  to  the  policy 
described  in  the  section  entitled 
"International  Aspects"  in  the  Office  of 
Science  and  Technology  Policy  General 
Preamble,  published  in  today's  Federal 
Register. 

B.  Guidelines 

As  stated  above,  section  5(a)  of  the 
OSH  Act  requires  that  each  employer 

(1)  Shall  furnish  to  each  of  his 
employees  employment  and  a  place  of 
employment  which  are  free  from 
recognized  hazards  that  are  causing  or 
are  likely  to  cause  death  or  serious 
physical  harm  to  his  employees; 

(2)  Shall  comply  with  occupational 
safety  and  health  standards  under  this 
Act. 

Specific  standards  which  may  be 
applicable  include: 

•  Specific  air  contaminants  (29  CFR 
Part  1910.  Subpart  Z). 

•  Access  to  employee  exposure  and 
medical  records  (29  CFR  1910.20). 

•  Hazard  communication  (29  CFR 
1910.1200). 
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•  Exposure  to  toxic  chemicals  in 
laboratories  (currently  in  draft  and 
under  development). 

•  Respiratory  protection  (29  CFR 
1810.134)  (currently  being  updated). 

•  Safety  standards  of  a  general 
nature,  for  example,  general 
environmental,  walking  and  working 
surfaces,  fire  protection,  compressed 
gases,  electrical  safety,  and  material 
handling  and  storage  contained  in  29 
CFR  Part  1910  Subparts  J.  D.  E  and  L,  H. 
S  and  N). 

Effective  biological  safety  and  health 
programs  have  been  operative  in  a 
variety  of  laboratories  for  many  years. 
Motivation  and  critical  judgment  are 
necessary  in  addition  to  specific  safety 
and  health  knowledge  to  ensure 
protection  of  personnel,  the  public  and 
the  environment.  All  personnel  directly 
involved  in  biotechnological  projects 
should  receive  adequate  instruction  so 
that  the  potential  biohazards  can  be 
understood  and  appreciated.  Emergency 
plans  should  be  formulated  for  each 
project  where  the  chemicals  used  or 
biotechnical  product  produced  pose  a 
potential  safety  or  health  hazard.  The 
plans  should  describe  the  procedures  to 
be  followed  if  an  accident  contaminates 
personnel  or  workplaces.  If  a  research 
group  is  working  with  a  known  pathogen 
for  which  an  effective  vaccine  is 
available,  employees  should  be 
immunized,  as  appropriate. 

Before  biotechnological  work  is 
undertaken,  it  is  imporant  that 
management  determine  the  potential 
hazards  involved  and  the  precautions  to 
be  taken.  Program  and  support  staff 
should  then  be  advised  of  the  real  and 
potential  hazards.  Staff  should  be 
instructed  and  trained  in  the  protection 
and  techniques  required  to  ensure  safety 
and  in  the  procedures  for  dealing  with 
accidentally  created  hazards. 

DEPARTNfENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstitutM  of  Health 
Statement  of  Policy 

agency:  National  Institutes  of  Health. 

PHS.  DHHS. 

ACTKNi:  Notice. ^^^^^ 

summary:  This  notice  describes  the  role 
of  NIH  in  relation  to  biotechnology. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Additional  information  can  be  obtained 
from  Dr.  William  J.  Gartland,  Office  of 
Recombinant  DNA  Activities,  Building 
31.  Room  3B10.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892.  (301) 
49ft-6051. 
SUPPLEMENTARY  INFORMATION:  The 

primary  role  of  the  National  Institutes  of 


Health  (NIH)  in  relation  to 
biotechnology  has  been  the  funding  of 
basic  biomedical  research.  This  is 
discussed  in  a  February,  1985,  NIH 
Report  on  Biotechnology  prepared  for 
the  Committee  on  Appropriations.  U.S. 
House  of  Representatives,  which 
describes  NIH-supported  basic  research 
both  "directly  related  to  or  utilizing  the 
new  biotechnology"  and  "underlying  the 
new  biotechnology."  The  NIH  will 
continue  its  extensive  support  of  basic 
biomedical  research  which  can  be 
expected  to  lead  both  to  many  future 
advances  in  biotechnology,  and  to  uses 
of  biotechnology  towards  the  better 
understanding,  diagnosis,  prevention, 
and  treatment  of  human  diseases. 

In  addition,  the  NIH  was  the  first 
Federal  agency  involved  in  the  oversight 
of  the  safety  of  recombinant  DNA 
research;  NIH's  role  is  described  in 
detail  in  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  (Guidelines).  The  GuideUnes 
were  first  published  in  1976  and  have 
been  revised  many  times  since  then.  A 
complete  revision  of  the  Guidelines 
appeared  in  the  Federal  Register  of 
November  23. 1984  (49  FR  46266-46291). 
A  complete  new  republication  appears 
in  the  Federal  Register  of  May  7, 1986 
(51  FR  16958).  A  summary  of  the 
contents  of  the  Guidelines  is  given 
below.  It  is  NIH's  intention  to  continue 
to  revise  and  oversee  the  Guidelines, 
and  to  continue  the  NIH  Recombinant 
DNA  Advisory  Committee  (RAC)  and 
the  NIH  Office  of  Recombinant  DNA 
Activities  (ORDA).  described  below. 

Summary  of  Contents  of  Guidelines 

Section  I  of  the  Guidelines  includes: 
The  purpose  of  the  Guidelines; 
definitions  of  terms  used;  and  the 
statement  that  "the  Guidelines  are 
applicable  to  all  recombinant  DNA 
research  wiOiin  the  United  States  or  its 
territories  which  is  conducted  at  or 
sponsored  by  an  Institution  that  receives 
any  support  for  recombinant  DNA 
research  from  the  National  Institutes  of 
Health." 

Section  II  of  the  Guidelines  gives  a 
general  discussion  of  "physical 
containment"  and  "biological 
containment." 

Section  III  of  the  Guidelines  divides 
recombinant  DNA  experiments  into  four 
classes,  i.e.  "III-A.  Experiments  which 
require  specific  RAC  review  and  NIH 
and  IBC  [institutional  biosafety 
committee]  approval  before  initiation  of 
the  experiment;  IIl-B  Experiments  which 
require  IBC  approval  before  initiation  of 
the  experiment;  UI-C.  Experiments 
which  require  IBC  notification  at  the 
time  of  initiation  of  the  experiment; 
[and]  lU-D.  Experiments  which  are 


exempt  from  the  procedures  of  the 
Guidelines."  For  class  III-A,  it  is 
specified  that  "Experiments  in  this 
category  cannot  be  initiated  without 
submission  of  relevant  information  on 
the  proposed  experiment  to  NIH,  the 
publication  of  the  proposal  in  the 
Federal  Register  for  thirty  days  of 
comment,  review  by  the  RAC,  and 
specific  approval  by  NIH."  Four  types  of 
experiments  are  placed  within  Class  III- 
A,  i.e.:  "III-A-1.  Deliberate  formation  of 
recombinant  DNAs  containing  genes  for 
the  biosynthesis  of  toxic  molecules 
lethal  for  vertebrates  at  an  LDso  of  less 
than  100  nanograms  per  kilogram  body 
weight.  .  .  .;  III-A-2.  Deliberate  release 
into  the  environment  of  any  organisms 
containing  recombinant  DNA.  .  .  .:  III- 
A-3.  Deliberate  transfer  of  a  drug 
resistance  trait  to  microorganisms.  .  .  .; 
[and]  III-A-4.  Deliberate  transfer  of 
recombinant  DNA  or  DNA  derived  from 
recombinant  DNA  into  human 
subjects.  ..." 

Section  IV  of  the  Guidelines  specifies 
the  roles  and  responsibilities  of  "each 
institution  conducting  or  sponsoring 
recombinant  DNA  research  covered  by 
these  Guidelines"  including  the 
Institutional  Biosafety  Committee, 
Biological  Safety  Officer,  and  Principal 
Investigator.  Noncompliance  with  the 
Guidelines  may  result  in  "suspension, 
limitation  or  termination  of  financial 
assistance  for  such  projects  and  of  NIH 
funds  for  other  recombinant  DNA 

research  at  the  Institution "  Section 

rv  of  the  Guidelines  also  discusses  the 
roles  and  responsibilities  of  the  NIH, 
including  the  Director,  NIH,  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAC).  and  the  NIH  Office  of 
Recombinant  DNA  Activities  (ORDA).  The 
RAC  "shall  consist  of  25  members  .  .  . 
appointed  by  the  [HHS]  Secretary  or 
designee,  at  least  fourteen  of  whom 
shall  be  selected  from  authorities 
knowledgeable  in  . . .  scientific  fields  . . . 
and  at  least  six  of  whom  shall  be 
persons  knowledgeable  in  applicable 
law,  standards  of  professional  conduct 
and  practice,  public  attitudes,  the 
environment,  public  health,  occupational 
health,  or  related  fields.  Representatives 
from  Federal  agencies  shall  serve  as 
non-voting  members."  No  changes  in  the 
Guidelines  shall  be  made  without 
publication  of  the  proposed  change  for 
public  comment  in  the  Federal  Register 
at  least  30  days  prior  to  a  RAC  meeting, 
and  consideration  by  the  RAC. 

Section  V  of  the  Guidelines  contains 
footnotes  and  references  for  Sections  I- 
IV. 

Section  VI  of  the  Guidelines,  entitled 
"Voluntary  Compliance."  states  that 
"individuals,  corporations,  and 
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institutions  not  otb«fwise  covered  by 
the  Guidetines  are  etuouraged  to  do 
so.  .  .  .  Since  commercial  organizations 
have  special  concerns,  such  as 
protection  of  proprietary  data,  some 
modiBcations  and  explanations  of  the 
proceduics . . .  are  provided." 

Appendix  A  and  Ajipendix  C  of  tbe 
Cuid^ines  list  certain  types  of 
experiments  which  are  exempt  from  the 
Guidelines.  Appendix  B  classiFies 
disease-causing  microorganisms. 
Appendix  D  describes  certain  action 
taken  under  the  Guidelines.  Appendix  E 
describes  certified  host-vector  systems. 
Appendix  F  gives  containment 
conditions  of  cloning  of  genes  coding  for 
the  biosynthesis  of  molecules  toxic  for 
vertebrates.  Appendix  G  describes 
physical  containment  and  defines  four 
Biosafety  Levels  (BLl.  BL2,  BL3,  and 
BlA].  Appendix  H  covers  shipment  of 
organisms  containing  recombinant  DNA 


molecules.  Aniendix  I  discusses 
biological  containment.  Appendix } 
describes  die  Biotechnology  Science 
Coordinating  Committee.  Appendix  K 
gives  physical  containment  for  large- 
scale  uses  of  organisms  containing 
recombinant  DNA  molecules.  Appendix 
L  specifies  conditions  under  whidi 
certain  plants  may  be  approved  for 
release  into  the  environment 

November  22. 1985,  Revision  of  the 
Guidelines 

On  November  22, 1965.  a  number  of 
revisions  of  the  Guidelines  were 
promulgated  in  the  Federal  Re^atsr  (SO 
FR  48344).  One  of  theae  changes  added  a 
new  sentence  at  the  end  of  Section  III-A 
of  the  Guidelines  which  specifies  that  if 
experiments  in  the  category  that  require 
RAC  review  and  NIH  and  IBC  approval 
before  initiation  "are  submitted  for 
review  to  another  Federal  agoacy.  the 


submitter  shall  notify  ORDA;  ORDA 
may  then  determine  that  such  review 
serves  the  same  purpose,  and  based  on 
that  determination,  notify  the  submitter 
that  no  RAC  review  will  take  place,  no 
NIH  approval  is  necessary,  and  the 
experiment  may  proceed  upon  approval 
from  the  other  Federal  Agency."  It  is 
NIITs  intention  to  consider  such 
experiments  (including  "deliberate 
release")  on  a  case-by-case  basis.  In 
many  such  cases,  including  submissions 
to  the  Environmental  Protection  Agency 
or  the  Department  of  Agriculture,  the 
NIH  may  well  decide  "that  no  RAC 
review  will  take  place,  no  NIH  approval 
is  necessary,  the  experiment  may 
proceed  upon  approval  from  the  other 
Federal  Agency." 
[FR  Doc.  86-14126  Filed  6-9-86;  4:55  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

[Docii«tNo.S$-3511 

7  CFR  Parts  330  and  340 

introduction  of  Orgartisms  and 
Products  Altered  or  Produced 
Through  Genetic  Engineering  Which 
Are  Plant  Pests  or  Which  There  is 
Reason  to  Believe  Are  Plant  Pests 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule  and  notice  of 
public  hearinj;s. 

SUMMARY:  This  document  proposes  to 
establish  regulations  for  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
genetically  engineered  organisms  or 
products  which  are  plant  pests  or  which 
there  is  reason  to  believe  are  plant  pests 
(regulated  articles).  The  proposed 
regulations  set  forth  the  procedures  for 
obtaining  a  permit  which  would  be 
required  prior  to  a  regulated  article 
being  moved  into  or  through  the  United 
States,  moved  interstate,  or  released 
into  the  environment.  These  regulations 
are  necessary  to  prevent  the 
introduction  into  and  dissemination  and 
establishment  of  plant  pests  in  the 
United  States. 

This  document  also  gives  notice  of 
public  hearings  concerning  this 
proposal. 

DATES:  Written  comments  concerning 
this  proposed  rule  must  be  received  on 
or  before  August  25, 1986.  Public 
hearings  will  be  held  on  July  29, 1986,  in 
Sacramento,  California;  and  on  August 
5, 1986,  in  Washington  DC 
ADDRESSES:  Written  comments  should 
be  submitted  to  Dr.  James  W.  Glosser, 
Associate  Administrator,  Animal  and 
Plant  I-Iealth  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  313E, 
Administration  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  Comments 
should  state  that  they  are  in  response  to 
Docket  Number  85-351.  Written 
comments  received  may  be  inspected  in 
Room  313-E  of  the  Administration 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  The  public  hearings  will  be 
held  at  the  following  locations:  (1)  On 
July  29. 1986,  at  Sacramento  Convention 
Center,  Yuba  Room.  1100  14th  St., 
Sacramento.  California  95814.  and  (2)  on 
August  5, 1986,  at  Jefferson  Auditorium, 
South  Agriculture  Building,  14th  and 
Independence  Ave.  SW.,  Washington, 
DC  20250. 


FOR  FURTHER  INFORMATIOM  CONTACT. 

John  R.  Wood.  Director,  Biotechnology 
and  Environmental  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  600,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782, 
301-436-8896. 
SUPPLEMENTARY  INFORMATION: 

Public  Hearings 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  will 
present  a  statement  concerning  the 
proposed  regulations  at  each  of  the 
public  hearings  described  under 
"ADDRESSES."  Any  interested  person 
may  appear  and  be  heard  in  person,  by 
attorney,  or  by  other  representative. 

Each  hearing  will  begin  at  9:30  a.m. 
and  is  scheduled  to  end  at  5  p.m.,  local 
time.  However,  a  hearing  may  be 
terminated  at  any  time  after  it  begins  if 
all  of  those  persons  at  the  hearing  who 
desire  an  opportunity  to  speak  have 
been  heard.  Persons  who  wish  to  speak 
are  requested  to  register  with  the 
presiding  officer  prior  to  the  hearing  at 
the  location  of  the  hearing  from  8:30  a.m. 
to  9:30  a.m.  Those  persons  registered 
will  be  heard  in  the  order  of  their 
registration.  However,  any  other  person 
who  wishes  to  speak  at  the  hearing  will 
be  afforded  such  opportiuiity  after  the 
registered  persons  have  been  heard.  It  is 
requested  that  two  copies  of  any  written 
statements  that  are  presented  be 
provided  to  the  presiding  officer  at  the 
hearing.  If  the  number  of  preregistered 
persons  and  other  participants  in 
attendance  at  the  hearing  warrants  it, 
the  presiding  officer  may  limit  the  time 
for  each  presentation  in  order  to  allow 
everyone  wishing  to  speak  the 
opportunity  to  be  heard. 

Background 

On  December  31, 1984,  as  a  part  of  the 
Office  of  Science  and  Technology 
Policy's  Proposal  for  a  "Coordinated 
Framework  for  Regulation  of 
Biotechnology"  (49  FR  50856-50907),  the 
U.S.  Department  of  Agriculture  (USDA) 
published  a  statement  of  policy  for  the 
regulation  of  biotechnology  processes 
and  products  (49  FR  50897-50904). 
USDA's  policy  statement  was  not  an 
exhaustive  set  of  application 
requirements,  but  a  document  intended 
to  inform  the  public,  scientists,  and 
industry  of  USDA's  perspective  on  the 
regulation  of  biotechnology  processes 
and  products.  That  perspective,  simply 
stated,  was  that  USDA  anticipates  that 
agriculture  and  forestry  products 
developed  by  modem  biotechnology  will 
not  differ  fundamentally  from 
conventional  products. 


USDA  indicated  in  the  policy 
statement  that  while  its  existing 
regulatory  framework  is  adequate,  it 
would  constantly  reevaluate  its 
regulatory  position  as  the  state  of  the  art 
of  biotechnology  evolves.  The  policy 
statement  also  indicated  that  "USDA 
will  use  a  formal  and  logical  process  to 
ensure  the  continual  integration  of 
safety  concepts  and  other  principles  for 
the  evaluation  of  biotechnological 
processes  and  products  in  agriculture 
and  forestry  for  licensing  and  granting  of 
permits.  Should  any  new  processes  or 
products  be  shown  to  require  additional 
regulatory  measures,  USDA  will  amend 
regulations  or  will  request  additional 
authority."  (49  FR  50904), 

USDA's  mandate  is  to  protect  and 
enhance  agriculture  and  forestry  in  the 
United  Slates.  USDA  is  confident  that 
organisms  altered  or  produced  through 
genetic  engineering  will  play  a  major 
role  in  increased  plant  yield  and 
improved  plant  quality.  However,  such 
organisms  may  also  present  a  risk  of 
plant  pest  introduction. 

During  the  last  10  years,  there  has 
been  a  dramatic  increase  in 
biotechnological  research  and  product 
development  throughout  the  world.  For 
example,  the  manipulation  or  movement 
of  genetic  material  by  recombinant  DNA 
technology  has  made  its  possible  to 
perform  genetic  engineering  procedures 
with  an  increasing  number  of 
applications  in  agriculture  and  forestry 
(see  49  FR  50899-50900).  There  is  also  a 
growing  domestic  and  international 
trade  in  genetically  engineered 
organisms.  Such  trade  may  introduce 
exotic  plant  diseases  and  pests  into  the 
United  States  and  pose  a  threat  to  U.S. 
agriculture  if  the  introduction  and 
dissemination  of  certain  genetically 
engineered  organisms  is  not  regulated. 
Certain  organisms  themselves,  the 
cultures  in  which  they  are  transported, 
or  their  packaging  may  be  contaminated 
with  plant  pests.  It  is  necessary, 
therefore,  to  establish  regulatory  control 
over  genetically  engineered  organisms 
which  are  plant  pests  or  which  there  is 
reason  to  believe  are  plant  pests.  Other 
genetically  engineered  organisms,  which 
are  engineered  from  certain  organisms 
which  are  not  plant  pests  or  classified  in 
taxa  which  do  not  contain  plant  pests, 
need  not  be  regulated. 

Regulation  of  the  Introduction  of 
Organisms  and  Products  Altered  or 
Prmiuced  Through  Genetic  Engineering 
Which  Are  Plant  Pests  or  Which  There 
is  Reason  to  Believe  Are  Plant  Pests 

This  document  proposes  to  establish  a 
new  part  entitled,  "Introduction  of 
Organisms  and  Products  Altered  or 
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Produced  Through  Genetic  Engineering 
Which  Are  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests"  in  Title  7  of  the 
Code  of  Federal  Regulations  (7  CFR) 
(hereinafter  referred  to  as  the  proposed 
regulations),  pursuant  to  the  authority  of 
the  Federal  Plant  Pest  Act  of  May  23, 
1957,  as  amended,  (FPPA),  (7  U.S.C. 
150aa-150jj)  and  the  Plant  Quarantine 
Act  of  August  20, 1912,  as  amended 
(PQA).  (7  U.S.C.  151, 164, 166, 167).  The 
regulations  propose  to  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  certain  organisms  or 
products  altered  or  produced  through 
genetic  engineering  which  are  plant 
pests  or  which  there  is  reason  to  believe 
are  plant  pests.  These  articles  would  be 
regulated  in  order  to  prevent  the 
introduction,  spread,  or  establishment  of 
plant  pests  that  are  new  to  or  not  known 
to  be  widely  prevalent  or  distributed 
within  and  throughout  the  United  States. 
(See  7  U.S.C  150dd(a)). 

The  PQA  and  the  FPPA  provide 
authority  for  regulating  plant  pests  and 
other  articles.  SpecificaUy,  the  PQA 
provides  authority  to  regulate  the 
importation  and  interstate  movement  of 
plants  and  plant  products  that  may 
result  in  the  entry  into  the  United  States 
of  injurious  plant  diseases  or  insect 
pests.  The  FPPA  authorizes  the  issuance 
of  regulations  to  prevent  the 
dissemination  into  the  United  States  or 
interstate  of  plant  pests,  in  any  situation 
in  which  such  regulations  are  not 
authorized  under  the  Plant  Quarantine 
Act.  These  provisions  include  authority 
for  regulating  the  "release  into  the 
environment"  in  the  United  States  of 
certain  genetically  engineered 
organisms. 

"Release  into  the  environment"  would 
be  defined  to  mean  "the  use  of  a 
regulated  article  outside  the  constraints 
of  physical  confinement  that  are  found 
in  a  laboratory,  contained  greenhouse, 
or  a  fermenter  or  other  contained 
structure." 

The  proposed  regulations  which  are 
designed  to  prevent  the  release  into  the 
environment  of  genetically  engineered 
organisms  which  are  plant  pests  or  for 
which  there  is  reason  to  believe  are 
plant  pests  are  consistent  with  the 
legislative  intent  of  the  FPPA  which 
gave  USDA  the  authority  to  regulate 
plant  pests  and  other  articles  in  order  to 
prevent  injury  and  damage  to  plants, 
plant  products,  and  crops. 

The  FPPA  was  enacted  in  1957  and 
was  intended  as  gap  filling  legislation, 
for  the  purpose  of  protecting  American 
agriculture  against  invasion  by  foreign 
plant  pests  and  diseases,  which  are 
"new  to  or  not  theretofore  known  to  be 
widely  prevalent  or  distributed  within 


and  throughout  the  United  States".  The 
FPPA  was  enacted  because  of 
deficiencies  in  such  acts  as  the  Insect 
Pest  Act  (repealed),  the  Plant 
Quarantine  Act  (7  U.S.C.  151  et  seq.]  the 
Mexican  Border  Act  (7  U.S.C.  149)  and 
the  Mollusk  Act  (repealed),  (See  Report 
No.  289  to  accompany  H.R.  3476,  85th 
Congress.  1st  Session,  pp.  2-3). 

USDA  believes  that  when  a  regulated 
article  is  released  into  the  environment 
from  a  contained  greenhouse,  a 
laboratory,  or  any  other  containment 
facility,  such  release  is  tantamount  to 
the  introduction  of  an  organism  which  is 
"new  to  and  not  theretofore  known  to  be 
widely  prevalent  or  distributed  within 
and  throughout  the  United  States"  and 
which  there  is  reason  to  believe  is  a 
plant  pest.  Such  exotic  organisms  are 
subject  to  regulation  under  the  FPPA. 

Restrictions  on  the  introduction  of 
regulated  articles  (§340.0) 

The  proposed  regulations  restrict  the 
"introduction"  of  those  organisms  and 
products  altered  or  produced  through 
genetic  engineering  which  are  a  plant 
pest  or  for  which  there  is  reason  to 
believe  are  plant  pests.  Such  organisms 
are  referred  to  as  "regulated  articles". 

Modem  genetic  engineering 
techniques  permit  genetic  material  to  be 
intentionally  combined  in  organisms  in 
combinations  that  occur  only  at  low 
frequency  in  nature.  These  traits  may  be 
new  to  the  organism,  or  new  to  the 
environment  in  which  the  organism  is 
released.  Some  of  these  genetically 
engineered  organisms  may  exhibit  new 
or  altered  traits  affecting,  for  example, 
their  survivability,  host  range,  substrate 
utilization,  or  competition.  Such 
organisms  may  be  plant  pests. 

The  most  significant  concem  to  USDA 
from  a  regulatory  viewpoint  is  when  an 
organism  or  product  is  altered  or 
produced  by  genetic  engineering  and 
one  or  more  of  its  constituents  (donor, 
vector/vector  agent  or  recipient)  comes 
from  a  family  or  genus  of  organisms 
known  to  contain  plant  pests.  USDA 
believes  that  such  a  genetically 
engineered  organism  needs  to  be 
regulated.  This  is  because  when  an 
organism  whose  constituents  come  from 
a  group  of  organisms  that  are  plant 
pests,  there  is  a  risk  that  certain  . 
undesirable  traits  may  be  transferred  to 
the  new  organism  and  may  survive 
when  the  organism  is  released  into  the 
envirorunent.  The  introduction  of  such 
organisms  would  be  prohibited  unless 
authorized  by  a  permit. 

Section  340.0(a)  prohibits  any  person 
from  introducing  a  regulated  article 
unless  the  introduction  is  authorized  by 
a  permit  and  such  introduction  is  in 


conformance  with  all  of  the  applicable 
restrictions  contained  in  Part  340. 

Section  340.0(b)  provides  that  if  any 
regulated  article  is  not  in  compliance 
with  the  requirements  of  Part  340  when 
introduced,  that  such  regulated  article 
shall  be  subject  to  the  immediate 
application  of  remedial  measures  or 
safeguards  against  escape  of  the  article 
as  the  inspector  determines  is  necessary 
to  prevent  the  introduction  of  plant 
pests. 

For  informational  purposes  footnote  1 
has  been  included  to  inform  persons 
that  the  introduction  into  the  United 
States  of  organisms  that  have  been 
altered  or  produced  through  genetic 
engineering  may  be  subject  to  other 
regulations  that  have  been  promulgated 
under  the  Federal  Plant  Pest  Act  (7 
U.S.C.  150aa  et  seq.],  the  Plant 
Quarantirie  Act  (7  U.S.C.  151  et  seq.), 
and  the  Federal  Noxious  Weed  Act 
U.S.C.  2801  et  seq.]  which  are  found  in  7 
CFR  Parts  319.  321.  330.  and  36a 

Proposed  Part  340  would  be 
applicable  to  the  introduction  of 
organisms  or  products  altered  or 
produced  through  genetic  engineering 
whose  plant  pest  status  is  uncertain  and 
would  not  affect  the  Department's 
existing  regulations  in  7  CFR  330.200 
entitled,  'Subpart — Movement  of  Plant 
Pests."  The  regulations  in  7  CFR  330.200 
specify  permit  requirements  for  the 
importation  and  interstate  movement  of 
"known"  plant  pests  which  are  naturally 
occurring  and  have  not  been  genetically 
engineered,  where  there  is  no 
uncertainty  as  to  their  plant  pest  status. 

Thus,  a  person  seeking  to  import  or 
move  interstate  the  fungal  organism 
Pucchiia  horiana,  the  cause  of 
Chrysantheum  white  rust  disease,  would 
be  subject  to  the  regulations  in  7  CFR 
330.200.  However,  if  the  fungus  P. 
horiana  was  used  as  either  the  donor  or 
recipient  organism  to  genetically 
engineer  a  new  type  of  organism,  the 
genetically  engineered  organism  would 
be  subject  to  regulation  under  proposed 
Part  340. 

In  order  to  reflect  the  distinctions 
between  the  plant  pest  regulations  in 
§§  330.200-330.212  and  the  proposed 
regulations.  USDA  is  amending  the 
definition  of  "plant  pest"  in  7  CFR 
330.100  to  indicate  that  the  regulations 
in  §§  330.200-330.212  are  not  applicable 
to  plant  pests  that  have  been  genetically 
engineered. 

Footnote  2  has  also  been  included  for 
informational  purposes.  This  footnote 
explains  the  authority  available  to 
USDA  to  take  emergency  action  against 
a  regulated  article  by  seizing, 
destroying,  quarantining,  or  disposing  of 
any  regulated  article  which  is  a  plant 
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pesl  or  is  believed  to  be  infested  or 
infected  by  or  otherwise  believed  to 
contain  a  plant  pest. 

Definitioiis  (§340.1) 

In  addition  to  the  definitions  of 
"introduction"  and  "release  into  the 
environment"  the  p  roposed  regulations 
in  §  340.1  present  definitions  of  the 
following  terms:  "Certificate  of 
exemption".  "Classical  genetics". 
"Deputy  Administrator".  "Donor 
organism",  "Environment",  "Genetic 
engineering",  "Genetic  manipulation", 
"Inspector",  "Interstate",  "Move", 
"Mutagen",  "Organism",  "Pathogen". 
"Permit".  "Person".  "Plant",  "Plant 
pest".  "Plant  Protection  and 
Quarantine".  "Product".  "Recipient 
organism",  "Regulated  article". 
"Responsible  person",  "Secretary". 
••State".  "United  States",  and  "Vector  or 
vector  agent".  "Well-characterized  and 
contains  only  non-coding  regulatory 
regions". 

Genetic  engineering  is  defined  as 
•'genetic  manipulation  of  organisms  by 
procedures  other  than  those  used  in 
classical  genetics,  including,  but  not 
limited  to.  protoplasts,  cell,  and  embryo 
fusions;  recombinant  DNA  engineering, 
and  directed  mutagenesis." 

In  order  to  explain  the  meaning  of 
certain  terms  in  the  definition  of  genetic 
engineering  in  the  proposed  regulations, 
the  following  words  are  defined  further 
in  the  proposed  regulations: 

Organism  is  defined  to  mean  "any 
active,  infective,  or  dormant  stage  or  life 
form  of  an  entity  characterized  as  living, 
including  vertebrate  and  invertebrate 
animals,  plants,  bacteria,  fungi, 
mycoplasmas,  mycoplasma  like 
organisms,  as  well  as  viroids.  viruses, 
and  prions,  or  any  entity  related  to  the 
foregoing  and  any  part,  copy,  or  analog 
thereof,  including  deoxyribonucleic  acid 
(DNA)  and  ribonucleic  acid  (RNA) 
which  is  infectious." 

The  meaning  of  the  term 
"organism(s)"  encompasses  not  only 
whole  organisms,  but  also  portions  of 
organisms  (e.g.,  organs,  organelles  or 
portions  of  organelles,  segments  of  DNA 
or  RNA,  etc.],  analogs  of  organisms 
(functionally  similar  to  the  organism  but 
not  necessarily  an  exact  copy  of  the 
organism  or  part  of  the  organism),  and 
natural  or  synthetic  copies  of  organisms 
or  portions  of  organisms  if  any  confer 
infectivity.  An  organism  may  be  in  a 
stage  or  form  ordinarily  known  of  as 
"living."  Such  a  living  organism  may  be 
"dormant"  or  it  may  be  "active."  Some 
organisms,  such  as  viruses,  viroids,  and 
prions,  are  considered  by  some  people 
to  be  living  (as  in  "active"),  and  by  other 
people  not  to  be  alive.  For  the  purposes 
of  the  proposed  regulations,  these 


organisms,  portions  of  natural  or 
synthetic  DNA  and  RNA,  and  similar 
organisms,  are  considered  to  be  active 
or  infectious  (capable  of  entering  into 
functioning,  or  integrating  themselves 
into  other  organisms  and  affecting  the 
functioning  of  the  other  organism). 
Inactivated  or  dead  organisms,  or 
portions  of  these  organisms,  are  covered 
under  this  definition  because  they  may 
be  active  or  infectious  in  that  they  are 
capable  of  functioning  or  affecting  the 
functioning  of  another  organism. 
Classical  genetics  is  defined  as 
"genetic  manipulation  of  organisms  by 
procedures  which  occur  in  nature  or  in 
conventional  breeding,  including  but  not 
restricted  to  such  methods  as  natural 
and  hand  pollination,  and  natural  and 
artificial  insemination  and  undirected 
mutagenesis." 

Genetic  manipulation  is  defined  as 
"the  process  of  causing  hereditary 
variation  in  an  organism  through  the 
introduction  of  change  in  its  DNA  and 
RNA  structure  or  function." 

Mutagens  are  defined  as  "agents  such 
as  colchicine,  radioactive  elements, 
lasers,  and  ultraviolet  light  that  cause 
mutations  without  the  exchange  of 
genetic  material  between  organisms." 

The  proposed  regulations  define  a 
plant  as  "any  living  stage  or  form  of  any 
organism  of  the  plant  kindgom  including, 
but  not  limited  to,  bacteria,  prokaryotic 
algae,  eukaryotic  algae,  fungi,  mosses, 
club  mosses,  ferns,  horsetails, 
liverworts,  angiosperms,  gymnosperms. 
and  lichens  (which  contain  algae) 
including  any  parts  (e.g..  pollen,  seeds, 
cells,  tubers,  stems)  thereof,  and  any 
cellular  components  (e.g..  plasmids. 
ribosomes.  etc.)  thereof." 

Plant  pest  is  defined  as  "any  living 
stage  (including  active  and  dormant 
forms)  of  insects,  mites,  nematodes, 
slugs,  snails,  protozoa,  or  other 
invertebrate  animals;  bacteria,  fungi, 
other  parasitic  plants  or  reproductive 
parts  thereof  viruses  or  any  organisms 
similar  to  or  allied  with  any  of  the 
foregoing;  or  any  infectious  agents  or 
substances,  which  can  directly  or 
indirectly  injure  or  cause  disease  or 
damage  in  or  to  any  plant  or  parts 
thereof,  or  any  processed,  manufactured, 
or  other  products  of  plants." 

The  proposed  regulations  also  present 
a  definition  of  the  term  "Responsible 
person."  Responsible  person  is  defined 
as  the  person  who  has  control  and  will 
maintain  control  over  the  introduction  of 
the  regulated  article  and  assure  that  all 
conditions  contained  in  the  permit  and 
requirements  in  this  part  are  complied 
with.  A  responsible  person  shall  be  a 
resident  of  the  United  States  or  shall 
designate  an  agent  who  is  a  resident  of 
the  United  States. 


Under  the  proposed  regulations  a 
regulated  article  is  defined  as  "any 
organism  or  any  product  which  has  been 
altered  or  produced  through  genetic 
engineering,  if  the  donor  organism, 
recipient  organism,  or  vector  or  vector 
agent  belongs  to  a  group  designated  in 
S  340.2  of  this  part,  or  any  organism  or 
product  altered  or  produced  through 
genetic  engineering  which  the  Deputy 
Administrator  determines  is  a  plant  pest 
or  has  reason  to  believe  is  a  plant  pest. 

Excluded  are  microorganisms  that  are 
non-pathogenic,  non-infectious,  and 
otherwise  not  a  plant  pest,  that  have 
resulted  from  the  addition  of  genetic 
material  that  is  well  characterized  and 
contains  only  non-coding  regulatory 
regions  such  as  operators,  promoters, 
origins  of  rephcation,  terminators,  and 
ribosome  binding  regions." 

Under  the  proposed  definitions  the 
term  "well  characterized  and  contains 
only  non  coding  regulatory  regions"  (i.e. 
operators,  promoters,  origins  of 
replication,  terminators,  and  ribosome 
binding  regions)  means  the  genetic 
material  added  to  a  microorganism  in 
which  the  following  can  be  documented 
about  such  genetic  material: 

a.  The  exact  nucleotide  base 
sequence  of  the  regulatory  region  and 
any  inserted  flanking  nucleotides; 

b.  The  regulatory  region  and  any 
inserted  flanking  nucleotides  do  not 
code  for  protein  or  peptide;  and 

c.  The  regulatory  region  solely 
controls  the  activity  of  other  sequences 
that  code  for  protein  or  peptide 
molecules  or  act  as  recognition  sites  for 
the  initiation  of  nucleic  acid  or  protein 
synthesis." 

The  definition  of  regulated  article 
excludes  recipient  microorganisms  that 
are  non-pathogenic,  non-infectious,  and 
otherwise  not  a  plant  pest,  that  have 
resulted  from  the  addition  of  genetic 
material  that  is  well  characterized  and 
contains  only  non-coding  regulatory 
regions. 

The  addition  of  the  genetic  material 
that  is  well  characterized  and  which 
contains  only  non-coding  regulatory 
regions  has  no  coding  capacity  for  the 
production  of  any  gene  product  (proteins 
or  peptides)  and  does  not  promote  the 
production  of  any  new  material.  These 
regulatory  regions  (operators,  promoters, 
origins  of  replication,  terminators,  and 
ribosome  binding  sites)  are  responsible 
for  the  initiation  and  modulation  of 
nucleic  acid  synthesis  at  the  specific 
region  where  they  appear  in  the 
chromosome.  Thus,  if  the  recipient 
microorganism  is  non-pathogenic,  non- 
infectious, and  otherwise  not  a  plant 
pest,  then  the  resulting  genetically 
engineered  microorganism  would  be 
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non-pathogenic,  non-infectious,  and 
otherwise  not  a  plant  pest. 

The  exclusion  from  regulation  of 
certain  genetically  engineered 
microorganisms  that  have  resulted  from 
the  addition  of  genetic  material  that  is 
well-characterized  and  contains  only 
noncoding  regulatory  regions  such  as 
operators,  promoters,  origins  of 
replication,  terminators  and  ribosome 
binding  regions  was  adopted  by  the 
Biotechnology  Science  Coordinating 
Committee  of  the  Office  of  Science  and 
Technology  Policy. 

In  view  of  the  above,  USDA  does  not 
have  reason  to  believe  that  such 
microorganisms  are  plant  pests  nor  will 
they  become  plant  pests. 

The  proposed  regulations  also  contain 
a  definition  of  pathogen.  As  used  in  the 
term  "regulated  article"  pathogen  means 
"a  virus  or  microorganism  (including  its 
viruses  and  plasmids,  if  any)  that  has 
the  ability  to  cause  disease  in  other 
living  organisms.  Excluded  are  those 
microorganisms  for  which  it  can  be 
documented  that  the  microorganisms 
come  from  nonpathogenic  species,  (e.g. 
Bacillus  subtilis,  Lactobacillus 
acidophilus,  and  Saccharomyces 
species)  or  come  from  a  nonpathogenic 
strain  of  a  pathogenic  species  (e.g., 
Escherichia  coli  K-12)." 

Like  the  definition  of  regulated  article, 
the  definition  of  pathogen  references 
certain  exclusions.  A  microorganism 
will  not  be  deemed  a  pathogen  if  it  can 
be  documented  that  it  comes  from  a 
nonpathogenic  species  (e.g..  Bacillus 
subtilis,  Lactobacillus  acidophilus,  or 
Saccharomyces  species)  or  from  a 
nonpathogenic  strain  of  a  pathogenic 
species  (e.g.  Escherichia  coli,  K-12). 

Groups  of  organisms  which  are  or 
contain  plant  pests  (§  340.2) 

Proposed  §  340.2  entitled.  "Groups  of 
organisms  which  are  or  contain  plant 
pests"  in  a  key  provision  in  determining 
whether  a  genetically  engineered 
organism  is  subject  to  regulation  under 
this  part.  A  person  who  has  genetically 
engineered  an  organism  intended  for 
introduction  should  consult  §  340.2  of 
the  proposed  regulations  in  order  to 
determine  if  such  organism  is  a 
"regulated  article". 

USDA  is  proposing  to  regulate  only 
genetically  engineered  organisms  or 
products  which  are  plant  pests  or  for 
which  there  is  reason  to  believe  are 
plant  pests,  and  not  to  regulate  an 
organism  or  product  merely  because  of 
the  process  by  which  it  was  produced. 
USDA  believes  that  an  organism  or 
product  is  a  plant  pest  if  the  donor, 
recipient,  vector  or  vector  agent  of  the 
genetically  engineered  organism  or 


product  comes  from  a  member  of  one  of 
the  groups  listed  in  §  340.2. 

USDA  further  believes  that  a 
genetically  engineered  organism  or 
product  should  be  designated  as  a 
"regulated  article"  when,  based  on 
experience,  the  Deputy  Administrator 
determines  that  the  organism  or  product 
is  a  plant  pest  or  has  reason  to  believe  it 
is  a  plant  pest. 

Basis  for  Listing  Organisms  in  §340.2 

The  list  of  organisms  in  §  340.2  was 
developed  based  on  previous  experience 
with  issuing  plant  pest  permits  for 
organisms  not  altered  by  genetic 
engineering.  For  the  past  several 
decades,  the  Department  has  been 
issuing  from  1,000  to  3,000  plant  pest 
permits  per  year  for  scientific  or 
experimental  purposes.  This  experience, 
coupled  with  pest  reports  from  the  USA 
and  other  countries,  and  consultation 
with  pathologists,  mycologists, 
nematologists,  entomologists,  botanists, 
and  other  scientists  from  the 
Department,  has  been  consolidated  into 
the  list  in  §  340.2  of  organisms  from  a 
family  or  genus  or  organisms  known  to 
contain  plant  pests.  The  purpose  of 
§  340.2  is  to  indicate  those  organisms 
that  are  known  plant  pests  or 
considered  potential  plant  pests. 

Section  340.2  does  not  attempt  to  list 
every  pest  species.  That  would  be 
impossible.  Not  only  because  hundred  of 
thousands  of  species  are  involved,  but 
also  because  within  species  some 
subgroups  may  be  pests  and  other 
subgroups  may  not  be  pests.  Also,  the 
pest  status  of  many  species  is  unknown. 
Section  340.2  lists  higher  taxa 
(taxonomic  groups)  which  include 
known  pest  species  or  species  for  which 
the  Department  has  reason  to  believe 
are  pest  species. 

The  taxonomic  scheme  used  in  §  340.2 
is  that  of  S.P.  Parker.  Synopsis  and 
Classification  of  Living  Organisms, 
McGraw  Hill  (1984).  This  is  a  five- 
kingdom  system.  For  most  taxa.  common 
names  are  given  merely  for  convenience 
of  the  user.  Reliance  should  be  placed 
upon  the  Latin  scientific  names. 
However,  for  certain  groups,  such  as 
viroids,  plant  viruses,  mycoplasma  like 
organisms  associated  with  plants  and 
prions,  in  which  there  are  no  Latin 
names,  the  accepted  common  names  are 
given.  Section  340.2  covers  all 
organisms,  including  donors,  vectors, 
and  recipients  that  may  be  used  in 
proposed  biotechnology  projects.  Within 
each  taxon,  all  species  are  subject  to 
review  by  the  Department,  unless  there 
are  taxa  of  lower  rank  specifically 
listed,  in  which  instance,  only  those 
specifically  listed  are  considered  to  be 
plant  pests  or  potential  plants  pests,  and 


other  classified  organisms  not  Hsted  are 
considered  not  to  be  plant  pests  or 
potential  plant  pests. 

A  number  of  groups  of  organisms 
(particularly  microorganisms)  were 
unknown  until  recent  years.  Examples 
are  groups  such  as  fungi,  bacteria, 
viruses,  viroids,  rickettsia,  mycoplasma, 
mycoplasma-like  organisms, 
spirochetes,  etc.  In  every  group,  a 
significant  number  of  plant  pests  are 
now  known.  USDA  has  reason  to 
believe  that  groups  of  organisms  which 
are  currently  unclassified  or  unknown 
are  likely  to  contain  plant  pests,  and, 
therefore,  are  included  in  §  340.2. 

USDA  has  also  included  all  viroids 
and  prions  on  the  list  of  organisms 
which  are  or  contain  plant  pests.  All 
viroids  and  prions  known  at  this  time 
are  pathogens.  Presently  known  viroids 
are  pathogenic  to  plants;  the  two 
diseases  known  to  be  caused  by  prions 
occur  in  animals.  These  organisms  are 
difficult  to  work  with  and  have  not  been 
isolated  in  "pure  culture";  they  are  still 
under  intensive  investigation  in  an  effort 
to  learn  about  the  organisms 
themselves,  the  diseases  they  cause, 
their  pathogensis,  the  genetic 
mechanisms  responsible  for  their 
replication,  defenses  against  these 
organisms,  methods  for  detection,  etc.  In 
view  of  the  fact  that  so  little  is  known 
about  these  two  groups  of  infectious 
"organisms",  which  are  composed,  so 
far  as  is  now  known,  of  naked  RNA  and 
protein  (viroids)  and  apparently  of 
protein  alone  (prions),  it  is  reasonable  to 
include  organisms  modified  through  the 
use  of  viroids  and  prions  as  regulated 
articles.  Thus,  prions  and  viroids  are 
included  in  §  340.2. 

Permits  (§  340.3) 

Proposed  S  340.3(a)  explains  that  a 
written  application  for  a  permit  should 
be  submitted  by  the  responsible  person 
at  least  180  days  in  advance  of  the 
proposed  introduction  by  submitting  an 
application  form  that  has  been  obtained 
from  Plant  Protection  and  Quarantine. 

For  informational  purposes  footnote  3 
has  been  added  to  advise  persons  that 
applications  for  a  permit  are  available 
from  the  Biological  Assessment  Support 
Staff,  Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  or  from  local 
offices  of  the  Animal  and  Plant  Health 
Inspection  Service  which  are  listed  in 
telephone  directories. 

An  application  for  a  permit  would 
require  the  submission  of  data  to  USDA 
needed  to  assess  the  risk  to  argiculture 
in  the  United  States,  when  certain 
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organisms  which  have  been  modined  or 
altered  through  genetic  engineering  are 
introduced.  The  following  discussion 
explains  the  rationale  for  requiring  that 
certain  data  be  submitted  in  an 
application  for  a  permit. 

Proposed  §  340.3(a)(2)  requires  the 
submission  of  data  concerning  the 
scientific,  common,  and  trade  names 
and  all  designations  necessary  to 
identify  the  donor  organism,  recipient 
organism,  vector  or  vector  agent  of  each 
regulated  article  which  is  a  product,  and 
for  the  regulated  article.  Such  data 
would  be  used  by  USDA  in  identifying 
the  constituents  of  the  regulated  article 
in  order  to  determine  the  plant  pest 
status  of  the  regulated  article. 

Under  proposed  §  340.3(a)(3)  the  name 
and  address  of  the  person(s)  who 
developed  and/or  supplied  the  regulated 
article  would  be  used  by  USDA  if 
additional  information  was  needed 
concerning  the  origin  and  process  used 
to  create  the  regulated  article. 

Information  required  under  proposed 
§  340.3(a)(4)  concerning  the  method  of 
movement  of  the  regulated  article  is 
needed  so  that  Plant  Protection  and 
Quarantine  inspectors  can  anticipate  the 
arrival  of  the  regulated  article  and 
ensure  that  such  article  is  properly 
inspected. 

Data  that  is  required  under  proposed 
§  340.3(a)  (5)  through  (8)  concerning  a 
detailed  description  of  the  anticipated  or 
actual  expression  of  the  genetic  material 
in  the  regulated  article  and  its 
characteristics;  a  description  of  the 
molecular  biology  used  to  produce  the 
regulated  article;  the  country  of  origin 
where  the  donor,  recipient,  vector  or 
vector  agent  and  regulated  article  were 
collected,  developed  and  produced;  and 
a  detailed  description  of  the  purpose  for 
the  introduction,  including  a  detailed 
description  of  the  proposed 
experimental  and/or  production  design, 
would  provide  Plant  Protection  and 
Quarantine  with  the  data  necessary  to 
make  a  determination  of  the  potential 
plant  pest  risk  and  whether  a  permit 
could  be  issued  for  the  regulated  article. 

Data  that  is  required  by  proposed 
§  340.3(a)(9).  (11,  (12)  and  (14) 
concerning  the  quantity  of  the  regulated 
article  to  be  introduced  and  proposed 
schedule  of  introductions;  a  detailed 
description  of  the  intended  destination 
and  distribution  of  the  regulated  article; 
a  detailed  description  of  the  proposed 
procedures,  processes  and  safeguards 
which  will  be  used  to  prevent  escape 
and  dissemination  of  the  regulated 
article  at  each  intended  destination;  and 
a  detailed  description  of  the  proposed 
method  of  final  disposition  of  the 
regulated  article  would  be  used  along 
with  the  other  data  that  would  have  to 


be  submitted  in  a  application,  to  assess 
the  potential  environmental  impact  of 
issuing  a  permit. 

Data  required  by  proposed 
§  340.3(a)(10)  (a  detailed  description  of 
the  processes,  procedures,  and 
safeguards  which  have  or  will  be  used 
in  the  United  States  or  in  the  country  of 
origin  to  prevent  contamination,  release, 
and  dissemination  and  that  were  used  in 
the  production  of  the  donor  and 
recipient  organism,  vector  or  vector 
agent,  constituent  of  each  regulated 
article  which  is  a  product,  and  the 
regulated  article)  would  be  needed  to 
assess  the  purity  of  the  regulated  article. 
Data  required  by  proposed  S  340.3(a)(13) 
concerning  any  biological  material  that 
may  accompany  the  regulated  article 
during  movement  is  necessary  to  assess 
both  the  purity  of  the  regulated  article 
as  well  as  whether  any  additional 
containment  safeguards  would  be 
necessary,  as  a  condition  of 
introduction. 

Proposed  S  340.3(b)  explains  the 
administrative  action  that  will  be  taken 
on  an  application  for  a  permit  submitted 
pursuant  to  i  340.3(a). 

Under  proposed  §  340.3(b)  upon 
receipt  and  review  by  Plant  Protection 
and  Quarantine  of  an  application  for  a 
permit,  a  permit  shall  be  granted  or 
denied.  If  a  permit  is  denied  the 
responsible  person  shall  be  promptly 
informed  of  the  reasons  why  the  permit 
was  denied.  If  a  permit  is  granted,  the 
permit  will  specify  the  appUcable 
conditions  for  the  introduction  of  the 
regulated  article. 

Proposed  §  340.3(c)  lists  the  standard 
conditions  which  shall  be  listed  on  the 
permit  and  which  are  applicable  to  the 
introduction  of  regulated  articles.  In 
addition  to  the  standard  conditions,  the 
Deputy  Administrator  may  Ust 
supplemental  conditions  which  are 
applicable  to  the  introduction  of  a 
particidar  regulated  article  for  which  a 
permit  has  been  granted. 

The  proposed  standard  conditions  to 
be  listed  on  the  permit  are: 

(1)  The  regulated  article  shall  be 
maintained  and  disposed  of  (when 
necessary)  in  a  manner  determined 
necessary  by  the  Deputy  Administrator 

(2)  All  packing  material,  shipping 
containers,  and  any  other  material 
accompanying  the  regulated  article  shall 
be  treated  or  disposed  of  as  determined 
necessary  by  the  Deputy  Administrator 

(3)  The  regulated  article  shall  be  kept 
separate  from  other  organisms,  except 
as  specifically  allowed  in  the  permit; 

(4)  The  regulated  article  shall  be 
maintained  only  in  areas  and  premises 
specified  in  the  permit; 

(5)  An  inspector  shall  be  allowed 
access,  during  regular  business  hours  to 


the  place  where  the  regulated  article  is 
maintained; 

(6)  The  regulated  article  shall,  when 
possible,  be  kept  identified  with  the 
label  showing  the  name  of  the  regulated 
article,  and  when  applicable,  the  port 
accession  number  and  date  of 
importation; 

(7)  The  regulated  article  shall  be 
subject  to  the  application  of  measures 
determined  by  the  Deputy  Administrator 
to  be  necessary  to  prevent  the 
accidental  or  unauthorized  release  of 
the  regulated  article; 

(8)  The  regulated  article  shall  be 
subject  to  the  application  of  remedical 
measures  (including  disposal) 
determined  by  the  Deputy  Administrator 
to  be  necessary  to  prevent  the  spread  of 
plant  pests; 

(9)  A  person  who  has  been  issued  a 
permit  shall  submit  to  Plant  Protection 
and  Quarantine  monitoring  reports  on 
the  performance  characteristics  of  the 
regulated  article,  as  deemed  necessary 
by  the  Deputy  Administrator 

(10)  Plant  Protection  and  Quarantine 
shall  be  orally  notified  immediately,  and 
in  writing,  within  the  time  periods 
specified  below,  in  the  event  of  the 
following  ocurrences: 

(i)  Within  24  hours  in  the  event  of  any 
accidental  or  unauthorized  release  of 
the  regulated  article; 

(ii)  Within  5  working  days  if  the 
regulated  article  is  found  to  have 
characteristics  substantially  different 
from  those  listed  in  the  application  for  a 
permit;  and 

(iii)  Within  5  working  days  if  the 
regulated  article  dies. 

(11)  A  permittee  or  his/her  agent  who 
seeks  to  import  a  regulated  article  into 
the  United  States  shall: 

(i)  Import  or  offer  the  regulated  article 
for  entry  only  at  a  port  of  entry  which  is 
designated  by  an  asterisk  in  7  CFR 
319.37-14(b); 

(ii)  Notify  Plant  Protection  and 
Quarantine  promptly  upon  arrival  of  any 
regulated  article  at  a  port  of  entry,  of  its 
arrival  by  such  means  as  a  manifest, 
customs  entry  document,  commercial 
invoice,  waybill,  a  broker's  document,  or 
a  notice  form  provided  for  such  purpose; 
and 

(iii)  Mark  and  identify  the  regulated 
article  in  accordance  with  S  340.6  of  this 
part. 

The  provisions  in  proposed  S  340.3(c) 
(1)  through  (4)  pertaining  to  the  disposal 
of  regulated  articles,  treatment  and 
disposal  of  shipping  containers  and 
packing  material,  segregation  and 
maintenance  of  regulated  articles  are 
necessary  to  prevent  the  dissemination 
and  estabUshinent  of  plant  pests. 
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The  proposed  provisions  in  S  340.3(c) 
(5)  and  (6)  which  pertain  to  allowing  an 
inspector  access  to  the  location  where 
the  regulated  article  is  maintained  as 
well  as  keeping  the  regulated  article 
properly  identified  is  necessary  to 
enable  an  inspector  to  make  a 
determination  that  the  conditions  of  this 
part  are  being  complied  with  and  to 
ensure  that  a  regulated  article  can  be 
properly  identified  at  the  site  where  it  is 
maintained. 

The  proposed  provisions  in  S  340.3(c) 
(7)  and  (8)  which  provide  that  a 
regulated  article  shall  be  subject  to  the 
application  of  measures  determined  by 
the  Deputy  Administrator  to  be 
necessary  to  prevent  the  accidental  or 
unauthorized  release  of  the  regulated 
article,  as  well  as  the  regulated  article 
being  subject  to  the  application  of 
remedial  measures  necessary  to  prevent 
the  spread  of  plant  pests,  are  necessary 
to  prevent  the  possible  dissemination 
and  establishment  of  plant  pests. 

Under  proposed  S  340.3(c)(9)  it  is 
necessary  to  require  that  a  person  who 
has  been  issued  a  permit  submit 
monitoring  reports  on  the  characteristics 
of  the  regulated  article,  as  deemed 
necessary  by  the  Deputy  Administrator 
in  order  for  Plant  Protection  and 
Quarantine,  under  certain  circumstances 
to  make  a  final  determination  on  the 
plant  pest  status  of  the  regulated  article. 

The  reporting  requirements  in 
proposed  S  340.3(c)(10)  are  necessary  for 
Plant  Protection  and  Quarantine  to  take 
remedial  action  in  the  event  of  an 
accidental  or  unauthorized  release,  or  in 
the  event  that  the  regulated  article 
exhibits  substantially  different 
characteristics  from  what  was  described 
in  an  application,  or  in  the  event  the 
regiilated  article  dies  to  determine  if  the 
regulated  article  is  a  plant  pest  or  was 
infested  or  infected  by  a  plant  pest. 

The  provisions  in  proposed 
S  340.3(c)(ll)  pertaining  to  importation 
at  certain  ports  of  entry  designated  in  7 
CFR  319.37-14(b)  are  necessary  to 
ensure  that  regulated  articles  are 
imported  only  at  those  ports  where  there 
are  specially  trained  personnel  and 
treatment  facilities  in  order  to  prevent 
the  introduction  of  plant  pests  that  may 
accompany  or  be  in  the  regulated 
article.  The  arrival  notification  and 
marking  and  identity  provisions  would 
assure  that  Plant  Protection  and 
Quarantine  is  adequately  notified  in 
writing  of  the  arrival  of  such  regulated 
articles  and  that  the  articles  can  be 
expeditiously  processed  and  identified 
after  such  notification  at  the  port  of 
entry. 

Proposed  S  340.3(d)  contains  the 
provisions  under  which  a  permit  may  be 
withdrawn  by  the  Deputy  Administrator 


or  an  inspector  if  a  determination  is 
made  by  him  that  the  holder  of  the 
permit  has  not  complied  with  one  or 
more  of  the  conditions  listed  on  the 
permit.  This  subsection  provides  that  the 
reason  for  withdrawal  of  the  permit 
shall  be  confirmed  in  writing  as 
promptly  as  circumstances  allow  and 
that  the  withdrawal  may  be  appealed  in 
writing  to  the  Deputy  Administrator 
within  ten  (10)  days  after  receiving  the 
written  notification  of  the  withdrawal. 
These  provisions  set  forth  due  process 
requirements  pertaining  to  the 
withdrawal  of  a  permit. 

Certificate  of  exemption  (5  340.4) 

Proposed  %  340.4  discusses  the 
provisions  for  the  issuance  of  a 
certificate  of  exemption. 

Proposed  S  340.4(a)  provides  that  the 
Deputy  Administrator  may  issue  a 
certificate  of  exemption  for  the 
introduction  of  organisms  which  have 
been  modified  through  genetic 
engineering,  but  which  are  not  subject  to 
regulation  under  this  part,  when  the 
introduction  of  such  organisms  might 
otherwise  be  impeded  because  of  the 
similarity  of  the  nonregulated  organism 
to  other  organisms  which  are  subject  to 
regulation  under  Part  340. 

Thus,  a  person  seeking  to  introduce  a 
nonregulated  organism  which  has  been 
altered  or  modified  through  genetic 
engineering  may  wish  to  apply  for  a 
certificate  of  exemption  prior  to  such 
introduction  in  order  to  facilitate  easy 
introduction  of  the  organism.  Such  a 
certificate  will  estabUsh  that  the 
organism  is  not  subject  to  regulation 
under  Part  340. 

Proposed  S  340.4(b)  explains  the 
procedure  for  requesting  a  certificate  of 
exemption.  To  obtain  a  certificate  of 
exemption  a  person  should  submit  an 
application  form  which  has  been 
obtained  from  Plant  Protection  and 
Quarantine,  which  contains  data 
required  by  5  340.3(a)  (1).  (2),  and  (5) 
and  should  indicate  that  such  data  is 
being  submitted  as  a  request  for  a 
certificate  of  exemption.  A  person 
should  also  submit  a  statement 
indicating  why  he  or  she  believes  the 
organism  or  product  is  not  a  plant  pest. 

Marking  and  identity  (%  340.5) 

Proposed  S  340.5  would  require 
certain  marking  and  identification 
information  to  be  plainly  and  correctly 
borne  at  the  time  of  importation  on  the 
outer  container  of  a  regulated  article.  In 
order  to  comply  with  specified 
requirements  of  the  Plant  Quarantine 
Act,  any  regulated  article  for 
importation,  including  any  article  for 
importation  by  mail,  would  be  required 
to  bear  at  the  time  of  importation  the 


general  nature  and  quantity  of  the 
contents;  the  country  and  locality  where 
collected,  developed,  manufactured, 
reared,  cultivated,  or  cultured;  the  name 
and  address  of  the  shipper,  owner,  or 
person  shipping  or  forwarding  the 
article;  and  the  name  and  address  and 
telephone  number  of  the  consignee  (in 
the  case  of  mail  the  consignee  would  be 
Plant  Protection  and  Quarantine). 

A  regulated  article  for  importation 
other  than  by  mail  would  be  required  to 
bear  an  identifying  shipper's  mark  and 
number.  This  would  enable  an  inspector 
to  locate  the  regulated  article  at  the  port 
of  entry  by  comparing  the  shipper's 
mark  and  number  on  available  entry 
documents  (e.g.,  manifest,  waybill)  with 
such  information  on  the  container. 

Such  regulated  articles  would  also  be 
required  to  bear  the  number  of  the 
written  permit  authorizing  the 
importation,  if  one  was  issued.  This 
would  enable  the  inspector  to  check 
whether  a  valid  permit  was  actually 
issued  for  the  article  in  question. 

The  proposal  would  also  require  any 
regulated  article  for  importation  by  mail 
to  be  mailed  to  Plant  Protection  and 
Quarantine  at  a  port  of  entry  designated 
by  an  asterisk  in  the  Ust  of  ports  of  entry 
in  7  CFR  319.37-14(b).  This  appears  to 
be  necessary  in  order  to  prevent  direct 
mailing  to  the  intended  recipient,  and  to 
ensure  the  requirements  of  the  proposed 
part  have  been  met.  e.g..  that  the 
regulated  article  is  properly  marked  and 
shipped  in  the  proper  containers.  The 
proposal  would  further  require  a 
package  containing  a  regulated  article 
for  importation  by  mail  to  contain 
within  each  package  a  sheet  of  paper 
bearing  the  name,  address,  and 
telephone  number  of  the  intended 
recipient.  This  would  allow  Plant 
Protection  and  Quarantine  to  be  able  to 
forward  the  package  to  the  intended 
recipient.  Also  inclusion  of  the 
telephone  number  of  the  intended 
recipient  for  mailed  articles  would  allow 
Plant  Protection  and  Quarantine  to 
contact  the  intended  recipient  for  the 
purpose  of  obtaining  any  necessary 
clarifications  for  determining  eligibility 
for  importation  of  such  articles.  With 
respect  to  importation  of  articles  other 
than  by  mail,  this  requirement  is  not 
necessary  because  the  representative  or 
agent  of  the  intended  recipient  would  be 
available  at  the  port  of  entry  to  provide 
any  necessary  clarifications. 

It  is  also  proposed  that  shipments 
containing  regulated  articles  be  required 
to  be  accompanied  by  an  invoice  or 
packing  list  indicating  the  contents  of 
the  shipments.  This  appears  necessary 
because  such  information  on  the  outside 
of  a  package  or  on  a  regulated  article 
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could  fee  rendered  illegible,  destroyed, 
«r  lost  because  of  haniihng -during 
shi[Hnei<t.  This  reqiiirement  would  not 
i)e  »n  aAdttionfld  feiaden  on  iinpoiilers 
sinoeii*woiaes«nd  packing  K»t8  are 
required  by  ttie  shipping  industry  «nd  by 
the  U.S.  Customs  Service. 

Container  requirements  {§  340.6) 

Proposed  §  34a6  specifies  container 
requirements  ior  the  movemenft  of 
regulated  articles.  Such  requirements 
would  be  imposed  to  ensure  that 
regulated  articles  do  not  inadvertently 
escape  during  the  movement  of  the 
regulated  article.  The  container 
requirements  wettld  be  listed  on  a 
permit. 

Proposed  S  340.6(a)  is  a  general 
provision  which  requires  that  a 
regulated  article  not  be  moved  unless  it 
complies  with  the  specific  container 
provisions  of  proposed  S  340.6(b). 

Proposed  S  34a6(b)  specifies  the 
container  requirements  for  the  following 
types  of  regtJated  articles:  plants  and 
plant  parts:  seeds;  live  microorganisms 
and/or  etiologic  agents,  cells,  or 
subcellular  elements;  insects,  mites,  and 
related  organisms;  and  other 
macroscopic  organisms. 

Under  proposed  5  340;6ni)(l) 
regulated  articles  which  are  plants  and 
plant  parts  (except  seeds,  cells  and 
subcellular  elementsl  would  have  to  be 
packed  forlransport  in  a  sealed  plastic 
bag  of  at  least  5  mil  thickness,  inside  a 
sturdy,  sealed,  leakifiroof,  outer  shipping 
container  constructed  of  corrugated 
fiberboard,  corrugated  cardboard,  wood, 
or  other  material  of  equivalent  strength. 
It  is  necessary  to  place  the  plastic  bags 
in  an  outer  shipping  since  plants  and 
plant  parts  may  be  of  a  woody  nature 
and  could  puncture  the  plastic 
packaging  material.  Sudh  regulated 
articles  need  to  be  properly  packaged  to 
minimize  the  hazard  ensuing  from 
puncture  and  loss  of  contents  dining 
transport.  Plastic  bags  of  at  least  5  mil 
thickness  would  net  only  contain  the 
plants  or  plant  parts,  but  should  also 
maintain  fhe  plants  or  plant  parts  in  a 
relatively  healthy  environment  during 
the  time  it  would  take  to  ship  them  to 
their  designation.  Placing  these  bagged 
plants  within  a  sturdy  outer  shipping 
container  would  further  reduce  the 
possibility  of  possible  container 
puncture  and  release  into  the 
environment. 

Under  proposed  %  340.6(b)(2)  seeds 
would  have  to  be  transported  in  a 
sealed  plastic  bag  of  a  least  5  mil 
thickness,  inside  a  sealed  metal 
container,  which  would  be  placed  inside 
a  second  sealed  metal  container 
separated  by  chock  absorbing 
cushioning  material  between  the  two 


containers.  Each  metal  container  would 
have  to^  independently  capable  of 
protecting  the  seed  and  preventing 
spillage  or  escape.  The  metal  containers 
would  then  have  to  be  enclosed  in  a 
sturdy  outer  shipping  container 
constnidted  of  corrugated  fiberboard, 
corrugated  cardboard,  wood,  or  other 
material  of  equivalent  strength.  Certain 
seeds,  especially  seeds  of  parasitic 
plants,  are  so  small  (less  than  2 
millimeters  in  diameter)  that  they  are 
especially  susceptible  to  spillage,  loss 
and  dissemination  into  the  environment 
unless  extreme  precautions  are  taken  to 
ensure  their  enclosure.  For  this  reason 
the  system  of  sealed  containers  within 
an  outer  container  would  be  required  to 
be  used  for  seeds  which  are  regulated 
&rticl6S> 

Proposed  S  340.6(b)(3)  provides 
container  requirements  for  live 
microorganisms  and/or  etiologic  agents, 
cells,  or  subcellular  elements.  The 
proposed  container  requirements  for 
such  articles  are  identical  to  tiie 
National  Institutes  of  Health  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules.  The  requirements 
would  be  similar  to  the  requirements  for 
seeds  (above),  and  would  require  the 
organisms  to  be  in  a  sealed  primary 
container,  which  would  be  placed  in  a 
secondary  container  separated  by 
sufficient  nonparticulate  absorbent 
packing  material  to  absorb  the  contents 
of  the  primary  container.  The  secondary 
container  would  then  be  placed  in  a 
strong  outershipping  container  (wood, 
corrugated  carboard.  or  equivalent). 

liie  preceding  discussion  regarding 
proposed  S  340.6(b)(3)  applies  to 
volumes  not  exceeding  50  ml.  This 
subsection  also  contains  provisions  for 
the  shipment  of  volumes  greater  than  50 
ml  which  are  similar  to  the  preceding 
requirements,  and  instructions  for 
packing  dry  ice  when  it  is  used  as  a 
refrigerant. 

Proposed  \  340.6(b)(4)  provides  the 
container  requirements  for  insects, 
mites,  and  related  organisms.  Such 
organisms  may  either  be  shipped  in 
accordance  with  the  proposed 
provisions  for  live  microorganisms 
(referenced  immediately  above)  or  they 
could  be  transported  in  chilled  escape 
proof  primary  containers  within 
insulated  secondary  shipping  containers 
all  contained  in  an  outer  shipping 
container.  This  type  of  containerization 
provides  for  survival  and  reduced  rate 
of  normal  functioning  of  the  insects 
during  transportation. 

Proposed  {  340.6(b)(5)  provides  the 
container  requirements  for  microscopic 
organisms  not  covered  in  S  340.6(b)(1), 
(2),  and  (4)  above.  Microscopic 
organisms  which  do  not  require  access 


to  atmospheric  oxygen  could  be 
contained  In  accordance  with  4he 
requirements  of  §§  340.8(b)13l  or 
340:8(b)(4). 

Those  microscopic  organisms  that  are 
not  plants  and  tiiat  require  continuous 
access  to  atmospheric  oxygen  would 
have  to  be  placed  in  primary  shipping 
containers  constructed  of  a  sturdy, 
crush-proof  frame  of  wood,  metal,  or 
equivalent  strength  material  surrounded 
by  escape  proof  mesh  or  netting.  Such 
primary  shipping  containers  would  then 
have  to  be  placed  in  a  similar  secondary 
container  and  then  within  an  outer 
shipping  container.  Such  double 
enclosures  would  provide  additional 
protection  from  escape,  and  an  outer 
container  with  air  holes  would  provide 
extra  stability  and  resistance  to 
punctiu*  of  the  screening,  as  well  as 
access  to  the  amounts  of  air  necessary 
for  the  survival  of  these  larger 
organisms. 

The  container  requirements  for 
moving  regulated  articles  appear 
adequate  to  prevent  the  escape  and 
dissemination  of  regulated  articles 
during  movement. 

For  informational  purposes  footnote  4 
has  been  added  to  indicate  that  the 
requirements  of  S  340.6  are  in  addition 
to  and  not  in  lieu  of  any  other  packing 
requirements  such  as  those  for  the 
transportation  of  etiologic  agents 
prescribed  by  the  Department  of 
Transportation  in  Title  49  of  the  Code  of 
Federal  Regulations  or  any  other  agency 
of  the  Federal  government. 

Costs  and  charges  (§  340.7) 

Proposed  S  340.7  relates  to  costs  and 
charges  in  connection  with  the  services 
of  an  inspector.  It  is  the  policy  of  Plant 
Protection  and  Quarantine  that  the 
services  of  an  inspector  during  regularly 
assigned  hours  of  duty  and  at  the  usual 
places  of  duty  be  furnished  without  cost 
to  persons  requiring  inspection.  Section 
340.7  further  provides  that  any  costs  or 
charges  incidental  to  inspection,  or 
compUance  with  the  provisions  of  this 
part,  other  than  an  inspector's  services, 
are  not  the  responsibility  of  the 
Department  of  Agriculture.  For 
informational  purposes  footnote  5  has 
been  added  to  explain  that  the 
Department's  provisions  relating  to 
overtime  charges  for  an  inspector 
services  are  set  forth  in  7  CFR  Part  354. 

USDA  and  EPA  jurisdictioDal 
agreements  pertaining  to  the  review  of 
mictoorganisnM 

Certain  genetically  engineered 
microorganisms  that  are  intended  for 
nonagricultural  purposes,  but  are  also 
plant  pests  (because  they  are  pathogenic 
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to  plants)  will  be  regulated  jointly  by 
USDA  under  the  FPPA  and  by  the 
Environmental  Protection  Agency  (EPA) 
under  the  Toxic  Substances  Control  Act 
(TSCA).  Such  microorganisms  may  be 
used  to  enhance  oil  recovery,  degrade 
pollutants,  degrade  paper  pulp,  or 
enhance  artificial  snow  formation.  Other 
genetically  engineered  microorganisms 
which  are  plant  pests  and  are  used  as 
microbial  pesticides  would  be  regulated 
by  USDA  under  the  FPPA  and  by  EPA 
under  the  Federal  Insecticide,  Fungicide 
and  RodenHcide  Act  (FIFRA). 

Pursuant  to  its  statutory  mandate 
under  the  FPPA,  USDA  shall  review  any 
genetically  engineered  microorganism 
that  is  a  plant  pest  or  where  there  is 
reason  to  believe  that  the 
microorganism  is  a  plant  pest.  EPA  has 
stated  that  certain  genetically 
engineered  microorganisms  that  are 
deemed  "new  organisms"  shall  be 
subject  to  review  under  TSCA.  Thus, 
microorganisms  deliberately  formed 
from  the  genetic  material  of  different 
genera  (intergeneric  microorganisms) 
will  be  reviewed  by  EPA  under  TSCA, 
and  by  USDA  under  the  FPPA  if  it  is  a 
plant  pest  or  there  is  reason  to  believe  it 
is  a  plant  pest.  EPA  and  USDA  will 
perform  independent  reviews,  focusing 
on  different  objectives.  In  such 
instances,  both  agencies  shall  appoint 
contact  persons  who  will  coordinate  the 
reviews,  particularly  to  ensure  data 
requests  are  not  duplicated. 

Genetically  engineered 
microorganisms  that  are  intergeneric  in 
nature  and  are  not  or  not  believed  to  be 
or  capable  of  becoming  a  plant  pest 
shall  be  reviewed  solely  by  EPA  under 
TSCA  unless  a  genetically  engineered 
organism  is  intended  for  use  as  a 
pesticide,  in  which  case  it  shall  be 
reviewed  solely  by  EPA  under  FIFRA- 
USDA  shall  review  only  if  EPA 
determines  in  the  course  of  its  review 
that  the  microorganisms  has  plant  pest 
qualities. 

Genetically  engineered 
microorganisms  that  are  intrageneric  in 
nature  (formed  from  the  same  genera) 
that  are  plant  pests  or  where  there  is 
reason  to  believe  are  plant  pests  shall 
be  reviewed  by  USDA  under  the  FPPA. 
regardless  of  whether  the 
microorganism  is  intended  for 
agricultural  use.  EPA  shall  also  review 
the  microorganism  under  TSCA  if  the 
microorganism  is  not  intended  to  be 
used  as  a  pesticide,  if  a  pesticide  it 
would  be  reviewed  under  FIFRA. 

Genetically  engineered 
microorganisms  that  are  intrageneric  in 
nature  and  are  not  plant  pests  or  which 
there  is  no  reason  to  believe  are  plant 
pests,  and  are  not  intended  for  use  as  a 
pesticide,  shall  be  subject  only  to 


section  8(a)  reporthig  requirements 
uader  TSCA.  Because  such 
microorganisms  are  not  "new" 
organisms  and  since  they  are  not 
believed  to  have  plant  pest  qualities, 
such  microorganisms  are  believed  to 
present  the  least  risk.  EPA  shall  be 
responsible  for  informing  USDA  if  it 
believes  the  microorganisms  have  plant 
pest  qualities. 

The  preceding  discussion  on  USDA 
and  EPA  reviews  of  genetically 
engineered  microorganisms  may  be 
summarized  as  follows: 
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Confidential  Business  Information 

On  September  23, 1965,  a  document 
was  pubUshed  in  the  Federal  Register 
(50  FR  38561-38563)  establishing  the 
policy  of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  for 
protecting  certain  privileged  or 
confidential  business  information.  The 
purpose  of  the  policy  statement  was  to 
establish  minimum  requirements  to 
control  and  protect  documents  received 
by  APHIS  that  in  its  judgment  contain 
privileged  or  confidential  business 
information  as  defined  in  IV-E  of  the 
policy  statement  concerning 
biotechnology  and  the  Veterinary 
Biologies  Program.  Although  the  policy 
statement  indicated  that  it  would  be 
applicable  to  biotechnology  and  the 
Veterinary  Biologies  Program,  the 
APHIS  policy  is  applicable  to 
confidential  business  information 
received  under  any  program  widiin  the 
agency. 

The  policy  statement  defined 
confidential  business  information  (CBI) 
as  information  that  would  be  protected 
from  disclosure  under  section  (bH4)  of 
the  Freedom  of  Information  Act  (5  U.S.C. 
552(b)(4).  This  includes  trade  secrets 
and  commercial  or  financial  information 
found  to  be  confidential.  The  policy 
statement  indicated  that  documents 
containing  trade  secrets  and  which  the 
person  submitting  asserts  are  trade 
secrets  will  be  deemed  CBI.  It  was 
further  indicated  that  documents 
containing  commercial  or  financial 
information  will  be  deemed  confidential 
if  review  establishes  that  substantial 


competitive  harm  would  result  from 
disclosure.  Persons  desiring  protection 
for  confidential  information  must  submit 
a  detailed  statement  containing  facts  to 
show  that  the  person  faces  active 
competition  in  the  area  to  which  the 
information  relates,  and  that  substantial 
competitive  harm  would  resuh  from 
disclosure. 

In  addition  to  the  procedures 
described  in  its  policy  statement.  APHIS 
shall  follow  the  procedures  described  in 
Subpart  A  "Official  Records"  of  Part  1  of 
Title  7  of  the  Code  of  Federal 
Regulations  which  set  forth  USDA's 
regulations  for  the  disclosure  of  records 
under  the  Freedom  of  information  Act. 
(See  7  CFR  1.1-1.16). 

Environmental  Impacts 

USDA's  regulations  implementing  the 
National  Environmental  Policy  Act 
(NEPA)  are  found  in  7  CFR  Part  lb  and 
the  APHIS  Guidelines  Concerning 
Implementation  of  NEPA  Procedures 
were  published  in  theFederal  Register 
on  August  28, 1979,  and  August  31, 1979. 
(See  44  FR  50381-50384  and  44  FR  51272- 
51274). 

The  issuance  of  all  permits  for  the 
introduction  of  a  genetically  engineered 
organism  would  be  in  accordance  with 
NEPA,  the  USDA  regulations,  and 
APHIS  guidelines. 


Emergency  Authorities 

USDA  has  emergency  powers  to 
prevent  tfie  introduction  and 
dissemination  of  a  genetically 
engineered  organism  which  is  a  plant 
pest,  pursuant  to  section  105  of  the  FPPA 
(7  U.S.C.  150dd).  pending  the  issuance  of 
regulations. 

If  to  prevent  an  imminent  hazard  it 
becomes  apparent  that  it  is  necessary 
for  the  proposed  regulations  to  become 
effective  immediately.  USDA  will  utilize 
the  provisions  of  5  U.S.C.  553  which 
provide  for  the  issuance  of  an  interim 
rule,  which  would  be  effective  upon 
publication,  followed  by  a  60-day 
comment  period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  proposed  rule 
would  not  have  a  significant  effect  on 
the  economy;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  have  a  significant  adverse 


23360 


Federal  Register  /  Vol.  51.  No.  123  /  Thursday.  June  26.  1986  /  Proposed  Rules 


effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

As  explained  above,  the  regulations 
regulate  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  organisms  and 
products  altered  or  produced  through 
genetic  engineering  which  are  plant 
pests  or  which  there  is  reason  to  believe 
are  plant  pests.  Such  organisms  and 
products  are  deemed  regulated  articles 
for  which  a  permit  would  have  to  be 
obtained  prior  to  its  introduction. 
It  is  anticipated  that  the  cost  of 
preparing  a  permit  application  will  cost 
no  more  than  $5,000  per  application.  The 
required  information  about  the 
organism,  and  the  way  it  was  altered  or 
produced  should  be  available  from 
documents  pertaining  to  the  research 
and  development  of  the  regulated 
article.  Thus,  a  person  seeking  to  obtain 
a  permit  should  not  have  to  generate 
any  new  data,  but  rather  submit  to 
USDA,  what  should  be.  existing  data. 
The  $5,000  estimated  cost  is  based  on 
the  salaries  of  a  Ph.D.  researcher  and 
the  necessary  clerical  staff  working  for 
approximately  2  weeks  in  preparing  an 
application  for  a  permit.  During  the  first 
year,  the  Department  does  not  expect  to 
receive  more  than  50  applications.  Most 
other  costs  associated  with  complying 
with  the  regulations,  e.g.,  container 
requirements,  are  merely  incidental  to  a 
person  complying  with  sound  laboratory 
and  research  practices.  The  only  other 
costs  associated  with  complying  with 
the  regulations  would  arise  if  a 
supplemental  report  were  required  if  a 
regulated  article  dies,  an  accidental  or 
imauthorized  release  of  a  regulated 
article,  the  regulated  article  is  found  to 
have  substantially  different 
charcteristics  than  those  listed  in  the 
application,  or  the  Deputy  Administrator 
otherwise  believes  monitoring  reports 
are  required.  It  is  anticipated  that  the 
cost  of  such  reports  in  most  instances 
would  be  minimal. 

USDA  is  requiring  that  an  application 
for  a  permit  be  submitted  180  days  prior 
to  the  time  a  person  seeks  to  introduce  a 
regulated  article.  USDA  believes  that 
the  180  day  time  period  required  to 
process  a  permit  application  will  not  be 
an  unreasonable  delay  in  the  marketing 
of  organisms  or  products  subject  to 
regulations  under  Part  340.  It  is 
anticipated  that  if  USDA  receives  only 
50  applications,  the  average  time  to 
process  any  application  will  be 
considerably  less  than  180  days. 

Since  the  timing  of  when  to  submit 
an  application  to  USDA  is  left  to  an 
applicant,  USDA  believes  that  both 
large  and  small  business  entities  will 
be  able  to  incorporate  the  180  day 


review  period  into  their  corporate 
planning  process  so  as  not  to  disrupt 
the  marketing  of  organisms  or  products 
that  are  subject  to  regulation. 

Under  the  circumstances  referred  to 
above,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507),  the  information  collection 
provisions  that  are  included  in  this 
proposed  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  Written  comments 
concerning  any  information  collection 
provisions  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  Desk  Officer 
for  APHIS,  Washington,  DC  20503.  A 
duplicate  copy  of  such  documents 
should  be  submitted  to  Dr.  James  W. 
Glosser,  Associate  Administrator, 
Animal  and  Plant  Health  hispection 
Service,  U.S.  Department  of  Agriculture. 
Room  313-E,  Administration  Building, 
14th  and  Independence  Avenue.  SW.. 
Washington.  DC  20250. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V) 
List  of  Subjects  in  7  CFR  Part  340 

Agricultural  Commodities.  Plant 
diseases.  Plant  pests.  Plants 
(agriculture),  Quarantine. 
Transportation.  Biotechnology.  Genetic 
engineering. 

PART  330— FEDERAL  PLANT  PEST 
REGULATIONS;  GENERAL;  PLANT 
PESTS;  SOIL,  STONE  AND  QUARRY 
PRODUCTS;  GARBAGE 

Accordingly,  it  is  proposed  to  amend 
Title  7  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  330  would  be  revised  to  read  as 
follows: 

Authority:  7  U.S.C.  147a.  ISObb.  ISOdd- 
ISOff.  161. 162.  450.  2280;  19  U.S.C.  1306;  21 
U.S.C.  111.  114a;  31  U.S.C.  9701;  42  U.S.C. 
4331,  4332;  44  U.S.C.  3507;  7  CFR  2.17,  2.51, 
and  371 .2(c}. 

2.  The  definition  of  "Plant  Pest"  in 

5  330.100(h)  would  be  removed  and  the 
following  new  paragraphs  (h)(1)  and 
(h)(2)  would  be  added  to  read  as 
follows: 


§330.100    [Amended] 
.         »         •         «         ♦ 

(h)(1)  Plant  pest.  Except  for 
15  330.200-330.212.  "Plant  Pest"  means 
any  living  stage  of  any  insects,  mites, 
nematodes,  slugs,  snails,  protozoa,  or 
other  invertebrate  animals,  bacteria, 
fungi,  other  parasitic  plants  or 
reproductive  parts  thereof,  viruses,  or 
any  organisms  similar  to  or  allied  with 
any  of  the  foregoing,  or  any  infectious 
substances  which  can  directly  or 
indirectly  injure  or  cause  disease  or 
damage  in  any  plants  or  parts  thereof,  or 
any  processed,  manufactured,  or  other 
products  of  plants. 

(2)  Plant  pest.  For  purposes  of 
5§  330.200-330.212.  "Plant  Pest"  means 
any  living  stage  of  insects,  mites, 
nematodes,  slugs,  snails,  protozoa,  or 
other  invertebrate  animals,  bacteria, 
fungi,  other  parasitic  plants  or 
reproductive  parts  thereof,  viruses,  or 
any  organisms  similar  to  or  allied  with 
any  of  the  foregoing,  or  any  infectious 
substances  which  are  not  genetically 
engineered  as  defined  in  7  CFR  340.1 
which  can  directly  or  indirectly  injure  or 
cause  disease  or  damage  in  any  plants 
or  parts  thereof,  or  any  processed, 
manufactured,  or  other  products  of 
plants. 

3.  Part  340  "Introduction  of  Organisms 
and  Products  Altered  or  Produced 
Through  Genetic  Engineering  Which  Are 
Plant  Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests"  would  be 
added  to  read  as  follows: 

PART  340— INTRODUCTION  OF 
ORGANISMS  AND  PRODUCTS 
ALTERED  OR  PRODUCED  THROUGH 
GENETIC  ENGINEERING  WHICH  ARE 
PLANT  PESTS  OR  WHICH  THERE  IS 
REASON  TO  BELIEVE  ARE  PLANT 
PESTS' 

Sec. 

340.0  Restrictions  on  the  introduction  of 
regulated  articles. 

340.1  Definitions. 

340.2  Groups  of  organisms  which  are  or 
contain  plant  pests. 

340.3  Permits. 

340.4  Certificate  of  exemption. 

340.5  Marking  and  identity. 

340.6  Container  requirements  for  the 
movement  of  regulated  articles. 

340.7  Cost  and  charges. 


'  Part  340  regulates  the  introduction  of  organiimn 
altered  or  produced  through  genetic  engineering  and 
Iheir  products  which  are  plant  pestg  or  which  there 
is  reason  to  believe  are  plant  pests.  The 
introductioninto  the  United  States  of  such  articles 
may  be  subject  to  other  regulations  promulgated 
under  the  Federal  Plant  Pest  Act  (7  U.S.C.  ISOaa  et 
seq  ).  the  Plant  Quarantine  Act  (7  U.S.C.  151  et  spu). 
and  the  Federal  Noxious  Weed  Act  (7  U.S.C  2801  et 
seq.)  and  found  in  7  CFR  Parts  319.  321.  330,  and  360. 
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Authority:  7  U.S.C.  150aa-150j),  151-167. 
1622n:  31  U.S.C.  9701:  7  CFR  2.17.  2.51.  and 
371.2(c). 

§  340.0    Restrictions  on  the  Introduction  of 
regulated  articles. 

(a)  No  person  shall  introduce  any 
regulated  article  unless — 

(1)  Such  introduction  is  authorized  by 
a  permit;  and 

(2)  Such  introductionis  in  conformity 
with  all  of  the  other  applicable 
restrictions  in  this  part. 

(b)  Any  regulated  article  introduced 
not  in  compliance  with  the  requirements 
of  this  part  shall  be  subject  to  the 
immediate  application  of  such  remedial 
measures  or  safeguards  against  escape 
of  plant  pests  as  the  inspector 
determines  necessary  to  prevent  the 
introduction  of  such  plant  pests.* 

§  340.1     Definitions. 

Terms  used  in  the  singular  form  in  this 
part  shall  be  construed  as  the  plural, 
and  vice  versa,  as  the  case  may 
demand.  The  following  terms,  when 
used  in  this  part,  shall  be  construed, 
respectively,  to  mean: 

Certificate  of  exemption.  A  written 
certificate  issued  by  the  Deputy 
Administrator  in  accordance  with 
§  340.4  of  this  part. 

Classical  genetics.  Genetic 
manipulation  of  organisms  by 
procedures  which  occur  in  nature  or  in 
conventional  breeding,  including  but  not 
restricted  to  such  methods  as  natural  or 
hand  pollination  and  natural  or  artificial 
insemination  and  undirected 
mutagenesis. 

Deputy  Administrator.  The  Deputy 
Administrator  for  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  or  any  other  officer  or 
employee  of  the  Department  to  whom 
authority  to  act  in  his/her  stead  has 
been  or  may  hereafter  be  delegated. 

Donor  organism.  The  organism  from 
which  genetic  material  is  obtained  for 
transfer  to  the  recipient  organism. 

Environment.  All  the  land,  air,  and 
water;  and  all  living  organisms  in 
association  with  land,  air  and  water. 

Genetic  engineering.  Genetic 
manipulation  of  organisms  by 


'  Pureuant  to  section  105  of  the  Federal  Plant  Pest 
Act  (7  U.S.C.  150dd)  the  Secretary  of  Agriculture  is 
authorized  to  order  prompt  removal  from  the  United 
States  or  to  seize,  quarantine,  treat,  apply  other 
remedial  measures  to.  destroy,  or  otherwise  dispose 
of.  in  such  manner  as  the  Secretary  deems 
appropriate,  certain  regulated  articles  which  are 
believed  to  t)e  infested  or  infected  by  or  contains  a 
plant  pest. 


procedures  other  than  those  used  in 
classical  genetics,  including,  but  not 
limited  to,  protoplast,  cell,  and  embryo 
fusion;  and  recombinant  DNA 
engineering;  and  directed  mutagenesis. 
Genetic  manipulation.  The  process  of 
causing  hereditary  variation  in  an 
organism  through  the  introduction  of 
change  in  its  DNA  or  RNA  structure  or 
function. 

Inspector.  Any  employee  of  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  or  other 
person,  authorized  by  the  Deputy 
Administrator  in  accordance  with  law  to 
enforce  the  provisions  of  this  part. 

Interstate.  From  any  State  into  or 
through  any  other  State. 

Introduce  or  introduction.  To  move 
into  or  through  the  United  States,  to 
release  into  the  environment,  to  move 
interstate,  or  any  attempt  thereat. 

Move  [moving,  movement).  To  ship, 
offer  for  shipment,  offer  for  entry, 
import,  receive  for  transportation,  carry, 
or  otherwise  transport  or  move,  or  allow 
to  be  moved  into,  through,  or  within  the 
United  States. 

Mutagen.  Agents  such  as  colchicine, 
radioactive  elements,  lasers,  and 
ultraviolet  light  that  cause  mutations 
without  the  exchange  of  genetic  material 
between  organisms. 

Organism.  Any  active,  infective,  or 
dormant  stage  or  life  form  of  an  entity 
characterized  as  living,  including 
vertebrate  and  invertebrate  animals, 
plants,  bacteria,  fungi,  mycoplasmas, 
mycoplasma-like  organisms,  as  well  as 
entities  such  as  viroids.  viruses,  and 
prions,  or  any  entity  related  to  the 
foregoing;  and  any  part,  copy,  or  analog 
thereof,  including  DNA  and  RNA.  which 
is  infectious. 

Pathogen.  A  virus  or  microorganism 
(including  its  viruses  and  plasmids.  if 
any)  that  has  the  ability  to  cause 
disease  in  other  living  organisms. 
Excluded  are  those  microorganisms  for 
which  it  can  be  documented  that  the 
microorganisms  come  from 
nonpathogenic  species  (e.g..  Bacillus 
subtilis.  Lactobacillus  acidophilus,  and 
Saccharomyces  species)  or  come  from  a 
nonpathogenic  strain  of  a  pathogenic 
species  (e.g.,  Escherichia  coli,  K-12). 

Permit.  A  written  permit  issued  by  the 
Deputy  Administrator  for  the 
introduction  of  a  regulated  article  under 
conditions  determined  by  the  Deputy 
Administrator  not  to  present  a  risk  of 
plant  pest  introduction. 

Person.  Any  individual,  partnership, 
corporation,  company,  society, 
association,  or  other  organized  group. 


Plant.  Any  living  stage  or  form  of  any 
organism  of  the  plant  kingdom  including, 
but  not  limited  to.  bacteria,  prokaryotic 
algae,  eukaryotic  algae,  fungi,  mosses, 
club  mosses,  ferns,  horsetails, 
liverworts,  angiosperms,  gymnosperms, 
and  lichens  (which  contain  algae) 
including  any  parts  (e.g.  pollen,  seeds, 
cells,  tubers,  stems)  thereof,  and  any 
cellular  components  (e.g.  plasmids. 
ribosomes.  etc.)  thereof. 

Plant  pest.  Any  living  stage  (including 
active  and  dormant  forms)  of  insects, 
mites,  nematodes,  slugs,  snails, 
protozoa,  or  other  invertebrate  animals, 
bacteria,  fungi,  other  parasitic  plants  or 
reproductive  parts  thereof;  viruses;  or 
any  organisms  similar  to  or  allied  with 
any  of  the  foregoing;  or  any  infectious 
agents  or  substances,  which  can  directly 
or  indirectly  injure  or  cause  disease  or 
damage  in  or  to  any  plants  or  parts 
thereof,  or  any  processed,  manufactured, 
or  other  products  or  plants. 

Plant  Protection  and  Quarantine.  The 
organizational  unit  within  the  Animal 
and  Plant  Health  Inspection  Service. 
U.S.  Department  of  Agriculture, 
delegated  responsibility  for  enforcing 
provisions  of  the  Plant  Quarantine  Act, 
the  Federal  Plant  Pest  Act.  and  related 
legislation,  and  quarantine  and 
regulations  promulgated  thereunder. 

Product.  Anything  made  by  or  from,  or 
derived  from  an  organism,  living  or 
dead. 

Recipient  organism.  The  organism 
which  receives  genetic  material  from  a 
donor  organism. 

Regulated  article.  Any  organism  or 
product  which  has  been  altered  or 
produced  through  genetic  engineering,  if 
the  donor  organism,  recipient  organism, 
or  vector  or  vector  agent  belongs  to  a 
group  designated  in  §  340.2  of  this  part, 
or  any  organism  or  product  altered  or 
produced  through  genetic  engineering 
which  the  Deputy  Administrator 
determines  is  a  plant  pest  or  has  reason 
to  believe  is  a  plant  pest.  Excluded  are 
microorganisms  that  are  non-pathogenic, 
non-infectious,  and  otherwise  not  plant 
pests,  that  have  resulted  from  the 
addition  of  genetic  material  that  is  well 
characterized  and  contains  only  non- 
coding  regulatory  regions  (i.e.  operators, 
promoters,  origins  of  replication, 
terminators,  and  ribosome  binding 
regions). 

Release  into  environment.  The  use  of 
a  regulated  article  outside  the 
constraints  of  physical  confinement  that 
are  found  in  a  laboratory,  contained 
greenhouse,  or  a  fermenter  or  other 
contained  structure. 
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Responsible  person.  The  person  who 
has  control  and  will  maintain  control 
over  the  introduction  of  the  regulated 
article  and  assure  that  all  conditions 
contained  in  the  permit  and 
requirements  in  this  part  are  complied 
with.  A  responsible  person  shall  be  a 
resident  of  the  United  States  or 
designate  an  agent  who  is  a  resident  of 
the  United  Slates. 

Secretary.  The  Secretary  of 
Agriculture,  or  any  other  officer  or 
employee  of  the  Department  of 
Agriculture  to  whom  authority  to  act  in 
his/her  stead  has  been  or  may  hereafter 
be  delegated. 

State.  Any  State,  District  of  Columbia, 
American  Samoa,  Guam,  Northern 
Mariana  Islands,  Puerto  Rico,  the  Virgin 
Islands  of  the  United  States,  and  any 
other  Territories  or  Districts  of  the 
United  States. 

United  States.  All  of  the  States. 

Vector  or  vector  agent  Organisms  or 
objects  used  to  transfer  genetic  material 
from  the  donor  organism  to  the  recipient 
organism. 

Well-characterized  and  contains  only 
non-coding  regulatory  regions  (i.e. 
operators,  promoters,  origins  of 
replication,  terminators,  and  ribosome 
binding  regions).  The  genetic  material 
added  to  a  microorganism  in  which  the 
following  can  be  documented  about 
such  genetic  material: 

(a)  The  exact  nucleotide  base 
sequence  of  the  regulatory  region  and 
any  inserted  flanking  nucleotides; 

(b)  The  regulatory  region  and  any 
inserted  flanking  nucleotides  do  not 
code  for  protein  or  peptide;  and 

(c)  The  regulatory  region  solely 
controls  the  activity  of  other  sequences 
that  code  for  protein  or  peptide 
molecules  or  act  as  recognition  sites  for 
the  initiation  of  nucleic  acid  or  protein 
synthesis. 

§  340.2    Groups  of  organisms  wMeh  are  or 
contain  piant  pests. 

The  organisms  that  are  or  contain 
plant  pests  are  included  in  taxa  or 
groups  in  the  classification  scheme 
below.  Within  each  taxon  or  group  all    . 
organisms  are  considered  to  be  plant 
pests  unless  there  are  included  taxa  or 
groups  of  lower  rank  specifically  listed, 
in  which  instance  only  those  taxa  or 
groups  of  lower  rank  specifically  listed 
are  considered  to  be  plant  pests  or 
contain  plant  pests. 

Note. — Any  genetically  engineered 
organism  composed  of  DNA  or  RNA 
sequences,  organelles,  plasmids,  parts, 
copies,  and/or  analogs,  of  or  from  any  of  the 
groups  of  organisms  listed  below  shall  be 
deemed  a  regulated  article. 

Group  and  Common  Name 

Viroids 
Prions 


Superkingdom  Prokaryotae 

Kingdom  Virus 

All  members  of  groups  containing  plant 
viruses,  and  all  other  plant  and  insect 
viruses. 

Kingdom  Monera 
Division  Bacteria 

Bacteria  that  are  pathogenic  to  insects: 
Family  Pseudomonadaceae 
Genus  Pseudomonas — pseudomonads 
Genus  Xanthomonas — xanthomonads 
Family  Rhizobiaceae 
Genus  Rhizobium — rhizobia 
Genus  Bradyrhizodium — bradyrhizobia 
Genus  Agrobacterium — crown  gall 
Genus  Phyllobacteriiun 
Family  Enterobacteriaceae 

Genua  Erwinia — soft  rot  bacteria 
Family  Streptomycetaceae 

Genus  Streptomyces 
Family  Actinomycetacease 

Genus  Actinomyces 
Coryneform  group 
Genus  Clavibacter 
Genus  Arthrobacter 
Genus  Curtobacterium 
Genus  Corynebacteria — plant  pathogenic 
corynebacteria 
Rickettsiaceae 
Rickettsial-like  organisms  associated  with 

plant  diseases 
Rickettsial-like  oi^anisms  associated  with 
insect  diseases 
Class  Mollicutes 
Order  Mycoplasmatales 
Family  Spiroplasmataceae 
Genus  Spiroplasma 
Mycoplasma-like  organisms  associated 

with  plant  diseases 
Mycoplasma-like  organisms  associated 
with  insect  diseases 

Superkingdom  Eukaryotae 
Kingdom  Plantae 
Subkingdom  ThaHobionta 

Division  Cholorophyta — green  algae 

Genus  Cephaleuros — parasitic  algae 

Genus  Rhodochytrium — parasitic  algae 

Genus  Phyllosiphon — parasitic  algae 
Division  Myxomycota 
Class  Plasmodiophoromycetes — 

plasmodiophorids 
Division  Eumycota — true  fungi 
Fungi  associated  with  diseases  of  insects 
Class  Chytridiomycetes 
Order  Chytridiales 
Class  Oomycetes 
Order  Lagenidiales 

Family  Lagenidiaceae 

Family  Olpidiopsidaceae 
Order  Peronosporales 

Family  Albuginaceae 

Family  Peronosporaceae 

Family  Pythiaceae 
Order  Saprolegniales 

Family  Saprolegniaceae 

Family  Leptolegniellaceae 
Class  Zygomycetes 
Order  Mucorales 

Family  Choanephoraceae 

Family  Mucoraceae 

Family  Entomophthoraceae 
Class  Hemiascomycetes 

Family  Prolomycetaceae 

Family  Taphrinaceae 


Class  Loculoascomycetes 
Order  Myriangiales 
Family  Elsinoeaceae 
Family  Myriangiaceae 
Order  Aslerinales 
Order  Dothideales 
Order  Chaetothyriales 
Order  Hysteriales 
Family  Parmulariaceae 
Family  Phillipsiellaceae 
Family  Hysteriaceae 
Order  Pleosporales 
Order  Melanommatales 
Class  Plectomycetes 
Order  Eurotiales 

Family  Ophiostomataceae 
Order  Ascophaerales 
Class  Pyrenomycetes 
Order  Erysiphales 
Order  Meliolales 
Order  Xylariales 
Order  Diaporthales 
Order  Hypocreales 
Order  Clavicipitales 
Class  Discomycetes 
Order  Phacidiales 
Order  Helotiales 
Family  Ascocorticiaceae 
Family  Hemiphacidiaceae 
Family  Dermataceae 
Family  Sclerotiniaceae 
Order  Cytarriales 
Order  Medeolariales 
Order  Pezizales 

Family  Sarcosomataceae 
Family  Sarcoscyphaceae 
Class  Teliomycetes 
Class  Phragmobasidiomycetes 
Family  Auriculariaceae 
Family  Ceratobasidiaceae 
Class  Hymenomycetes 
Order  Exobasidiales 
Order  Agaricales 
Family  Corticiaceae 
Family  Hymenochaetaceae 
Family  Echinodontiaceae 
Family  Fistulinaceae 
Family  Clavariaceae 
'  Family  Polyporaceae 

Family  Tricholomataceae 
Class  Hyphomycetes 
Class  Coelomycetes 

Subkingdom  Embryobionta 

Note:  Organisms  listed  in  the  Code  of 
Federal  Regulations  as  noxious  weeds  are 
regulated  under  the  Federal  Noxious  Weeds 
Act. 

Division  Magnoliophyta — angiosperms 
Family  Balanophoraceae — parasitic 
species 

Family  Cuscutaceae — parasitic  species 
Family  Hydnoraceae — parasitic  species 
Family  Krameriaceae — parasitic  species 
Family  Lauraceae — parasitic  species 
Genus  Cassytha 

Family  Lennoaceae — parasitic  species 
Family  Loranthaceae — parasitic  species 
Family  Myzodendraceae — parasitic 
species 

Family  Olacaceae — parasitic  species 
Family  Orobanchaceae — parasitic 
species 

Family  Rafflesiaceae — parasitic  species 
Family  Santalaceae — parasitic  species 
Family  Scrophulariaceae — parasitic 
species 
Genus  Alectra 
Genus  Bartsia 
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Genus  Buchnera 
Genus  Buttonia 
Genus  Castilleja 
Genus  Centranthera 
Genus  Cordylanthus 
Genus  Dasistoma 
Genus  Euphrasia 
Genus  Gerardia 
Genus  Harveya 
Genus  Hyobanche 
Genus  Lathraea 
Genus  Melampyrum 
Genus  Melasma 
Genus  Orthantha 

Genus  Orthocarpus 

Genus  Pedicularis 

Genus  Rhamphicarpa 

Genus  Rhinanthus 

Genus  Schwalbea 

Genus  Seymeria 

Genus  Siphonostegia 

Genus  Sopubia 

Genus  Striga 

Genus  Tozzia 

Family  Viscaceae — parasitic  species 

Kingdom  Animalia 

Subkingdom  Protozoa 
Protozoa  associated  with  insect  diseases 
I    Genus  Phytomonas — protozoa 

Subkingdom  Eumetazoa 

Phylum  Nemata 

Nematodes  that  are  predaceous  on  insects 
or  are  associated  with  insect  diseases 
^lass  Secementea 
Order  Tylenchida 
Family  Anguinidae 
Family  Belonolaimidae 
Family  Caloosiidae 
Family  Criconematidae 
Family  Dolichodoridae 
Family  Fergusobiidae 
Family  Hemicycliophoridae 
Family  Heteroderidae 
Family  Hoplolaimidae 
Family  Meloidogynidae 
Family  Nacobbidae 
Family  Neotylenchidae 
Family  Nothotylenchidae 
Family  Paratylenchidae 
;      Family  Pratylenchidae 
I      Family  Tylenchidae 
Family  Tylenchulidae 
Order  Aphelenchida 
Family  Adhelenchoididae 
Cl.iss  Adenophorea 

Order  Dorylaimida    . 
Family  Longidoridae 
Family  Trichodoridae 
Phylum  Mollusca 

Class  Gastropoda — snails  and  slugs 
Subclass  Pulmonata 
Order  Basommatophora 
Superfamily  Planorbacea 
Order  Stylommatophora 
Subfamily  Strophocheilacea 


Family  Succineidae 
Superfamily  Achatinacae 
Superfamily  Arionacae 
Superfamily  Limacacea 
Superfamily  Helicacea 
Order  Systellommatophora 
Superfamily  Veronicellacea 
Phylum  Arthropoda 
Class  Arachnida 

Order  Parasitiformes 
Suborder  Mesostigmata 
Superfamily  Ascoidea 
Superfamily  Dermanyssoidea 
Order  Acariformes 
Suborder  Prostigmata 
Superfamily  Eriophyoidea — gall  mites 
Superfamily  Tetranychoidea 
Superfamily  Eupodoidea 
Superfamily  Tydeoidea 
Superfamily  Erythraenoidea 
Superfamily  Trombidioidea 
Superfamily  Hydryphantoidea 
Superfamily  Tarsonemoidea 
Superfamily  Pyemotoidea 
Suborder  Astigmata 
Superfamily  Hemisarcoptoidea 
Superfamily  Acaroidea 
Class  Diplopoda 

Order  Polydesmida — ^millipedes 
Class  Insecta 
Order  CoUembola 

Family  Sminthoridae— springtails 
Order  Isoptera— termites 
Order  Thysanoptera — thrips 
Order  Orthoptera 
Family  Acrididae — short-homed 
grasshoppers 

Family  Gryllidae — crickets 
Family  Gryllacrididae— leaf-rolling 
crickets 

Family  Gryllotalpidae — mole  crickets 
Family  Phasmatidae — walking  sticks 
Family  Ronaleidae 
Family  Tettigoniidae — longhomed 
grasshoppers 

Family  Tetrigidae — tetrigoids 
Order  Hemiplera 
Family  Thaumaslocoridae 
Family  Aradidae 
Superfamily  Piesmatoidea 
Superfamily  Lygaeoidea 
Superfamily  Idiostoloidea 
Superfamily  Coreoidea 
Superfamily  Pentatomoidea 
Superfamily  Pyrrhocoroidea 
Superfamily  Tingoidea 
Superfamily  Miroidea 
Order  Homoplera 
Order  Coleoptera 
Family  Anobiidae — anoibiids 
Family  Apionidae — apionids 
Family  Anthribidae— seed  weevils 
Family  Bostrichidae — twig  borers 
Family  Brentidae — straight-snouted 
beetles 

Family  Bruchidae — seed  beetles 
Family  Buprestidae — flatheaded  wood 


borers 

Family  Byturidae — fruitworm  beetles 

Family  Cantharidae — soldier  beetles 

Family  Carabidae — ground  beetles 

Family  Cerambycidae — long-homed 

beetles 

Family  Chrysomelidae — leaf  and  flea 

beetles 

Family  Coccinellidae — ladybird  beetles 

Subfamily  Epilachninae 
Family  Curculionidae — weevils 
Family  Dermestidae — skin  &  carpet 
beetles 

Family  Elateridae— click  beetles 
Family  Hydrophilidae 
Genus  Helophorus 

Family  Lyctidae — powder-post  beetles 
Family  Meloidae— -blister  beetles 
Family  Mordellidae — tumbling  flower 
beetles 

Family  Plalypodidae — pin-hole  borers 
Family  Scarabaeidae 

Subfamily  Melolonthinae — June 
beetles 
Subfamily  Rutelinae — chafers 
Subfamily  Cetoniinae — flower  beetles 
Subfamily  Dynastinae — rhinoceros 
beetles 

Family  Scolytidae — bark  beetles 
Family  Seblytidae— bark  beetles 
Family  Tenebrionidae — darkling  beetles 
Order  Lepidoptera 
Order  Diptera 
Family  Agromyzidae — leafminers 
Family  Anthomyiidae — rootmaggot  flies 
Family  Cecidomyiidae — gall  midges, 
gnats 

Family  Chloropidae — chloropod  flies 
Family  Ephydridae — shore  flies 
Family  Lonchaeidae — lonchaeid  flies 
Family  Muscidae — muscid  flies 

Genus  Atherigona 
Family  Otitidae— picture-winged  flies 

Genus  Euxeta 
Family  Syrphidae— flower  flies 
Family  Tephrilidae — fruit  flies 
Family  Tipulidae — crane  flies 
Order  Hymenoplera 
Family  Apidae — bees 
Family  Cephidae — stem  sawflies 
Family  Chalcidae — chalcids 
Family  Cynipidae — gall  wasps 
Family  Eurytomidae — seed  chalcids 
Family  Formicidae — ants 
Family  Psilidae— rust  flies 
Family  Siricidae — homtails 
Family  Tenthredinidae— sawflies 
Family  Torymidae — tormids 
Family  Xylocopidae — carpenter  bees 

Unclassified  organisms  and/or  organisms 
whose  classification  is  unknown. 

§340,3    Permits. 

(a)  Application  for  permit.  A  written 
application  for  a  permit  to  introduce  a 
regulated  article  shall  be  submitted  by 
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the  responsible  person  on  an  application 
onn  obtained  fron  Plant  Protection  and 
Quarantine,  to  the  Biological 
Assessment  Support  Staff.  Mant 
Protection  and  Quarantine.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  Maryland  207S2.  The 
application  shall  be  submitted  at  least 
180  days  in  advance  of  the  proposed 
introduction  and  shall  include  the 
following  information:* 

(1)  Name,  title,  address,  telephone 
ruunber,  signature  of  the  responsible 
person  and  type  of  permit  requested  (for 
importation,  interstate  movement,  or 
release  into  the  environment); 

(2)  Ai!  scientific,  common,  and  trade 
names,  and  all  designations  necessary 
to  identify  the:  donor  organism;  recipient 
organism;  vector  or  vector  agent; 
constituent  of  each  regulated  article 
which  is  a  product;  and,  regulated 
article; 

(3)  Names,  addresses,  and  telephone 
numbers  of  the  persons  who  developed 
and/or  supplied  the  regulated  article; 

(4)  A  description  of  the  means  of 
movement,  e.g..  mail,  freight,  baggage,  or 
handcarried  (and  by  whom); 

(5)  A  description  of  the  anticipated  or 
actual  expression  of  the  altered  genetic 
material  in  the  regulated  article  and  how 
that  expression  differs  from  the 
expression  in  the  non-modified  parental 
organism  (e.g.,  morphological  or 
structural  characteristics,  physiological 
activities  and  processes,  number  of 
copies  of  inserted  genetic  material  and 
the  physical  state  of  this  material  inside 
the  recipient  organism  (integrated  or 
extrachromosomal),  products  and 
secretions,  growth  characteristics); 

(6)  A  detailed  description  of  the 
molecular  biology  of  the  system  (e.g., 
donor-recipient-vector)  which  is  or  will 
be  used  to  produce  the  regulated  article; 

(7)  Country  and  locahty  where  the 
donor  organism,  recipient  organism, 
vector  or  vector  agent,  and  regulated 
article  were  collected,  developed,  and 
produced; 

(8)  A  detailed  description  of  the 
purpose  for  the  introduction  of  the 
regulated  article  including  a  detailed 
description  of  the  proposed 
experimental  and/or  production  design; 


*  Application  forms  are  available  without  diarge 
From  the  Biological  Assessment  Support  Staff.  Plant 
Protection  and  Quarantine.  Animal  and  Plant 
Health  Inspection  Service.  U.S.  Department  of 
Agriculture.  Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  Maryland  20782.  or  from  local  offices 
which  are  listed  in  telephone  directories.  A  person 
should  specify  in  requesting  the  application  that  the 
permit  is  for  the  introduction  of  a  regulated  article 
subiecl  to  regulation  under  Part  340. 


(9)  The  quantity  of  the  regulated 
article  to  be  introduced  and  proposed 
schedule  and  number  of  introductions; 

(10)  A  detailed  description  of  the 
processes,  procedures,  and  safeguards 
which  have  been  used  or  will  be  used  in 
the  country  of  origin  and  in  the  United 
States  to  prevent  contamination, 
release,  and  dissemination  in  the 
production  of  the:  donor  organism; 
recipient  organism;  vector  or  vector 
agent;  constituent  of  each  regulated 
article  which  is  a  product  and, 
regulated  article; 

(11)  A  detailed  description  of  the 
intended  destination  (including  final  and 
all  intermediate  destinations),  uses, 
and/or  distribution  of  the  regulated 
article  (e.g..  greenhouses,  laboratory,  or 
growth  chamber  location;  field  trail 
location;  pilot  project  location; 
production,  propogation,  and 
manufacture  location:  proposed  sale  and 
distribution  location); 

(12)  A  detailed  description  of  the 
proposed  procedures,  processes,  and 
safeguards  which  will  be  used  to 
prevent  escape  and  dissemination  of  the 
regulated  article  at  each  of  the  intended 
destinations; 

(13)  A  detailed  description  of  any 
biological  material  (e.g.,  culture  medium, 
or  host  material)  accompanying  the 
regulated  article  during  movement;  and 

(14)  A  detailed  description  of  the 
proposed  method  of  final  disposition  of 
the  regulated  article. 

(b)  Administrative  action  on 
applications.  After  receipt  and  review 
by  Plant  Protection  and  Quarantine  of 
the  application  and  the  data  submitted 
pursuant  to  paragraph  (a)  of  this  section, 
including  any  additional  information 
requested  by  Plant  Protection  and 
Quarantine,  a  permit  shall  be  granted  or 
denied.  If  a  permit  is  denied,  the 
applicant  shall  be  promptly  informed  of 
the  reasons  why  the  permit  was  denied. 
If  a  permit  is  granted,  the  permit  will 
specify  the  applicable  conditions  for 
introduction  of  the  regulated  article 
under  this  part. 

(c)  Permit  conditions.  A  person  who  is 
issued  a  permit  and  his/her  agents  shall 
comply  with  the  following  conditions, 
and  any  supplemental  conditions  which 
shall  be  listed  on  the  permit,  as  deemed 
by  the  Deputy  Administrator  to  be 
necessary  to  prevent  the  introduction  of 
plant  pests: 

(1)  The  regulated  article  shall  be 
maintained  and  disposed  of  (when 
necessary)  in  a  manner  determined 
necessary  by  the  Deputy  Administrator, 

(2)  All  packing  material,  shipping 
containers,  and  any  other  material 
accompanying  the  regulated  article  shall 
be  treated  or  disposed  of  as  determined 
necessary  by  the  Deputy  Administrator, 


(3)  The  regulated  article  shall  be  kept 
separate  from  other  organisms,  except 
as  specifically  allowed  in  the  permit; 

(4)  The  regulated  article  shall  be 
maintained  only  in  areas  and  premises 
specified  in  the  permit; 

(5)  An  inspector  shall  be  allowed 
access,  during  regular  business  hoars,  to 
the  place  where  the  regulated  article  is 
maintained; 

(6)  The  regulated  article  shall,  when 
possible,  be  kept  identified  with  a  label 
showing  the  name  of  the  regulated 
article,  and  when  applicable,  the  port 
accession  number  and  date  of 
importation; 

(7)  The  regulated  article  shall  be 
subject  to  the  application  of  measures 
determined  by  the  Deputy  Administrator 
to  be  necessary  to  prevent  the 
accidential  or  authorized  release  of  the 
regulated  article; 

(8)  The  regulated  article  shall  be 
subject  to  the  application  of  remedial 
measures  (including  disposal) 
determined  by  the  Deputy  Administrator 
to  be  necessary  to  prevent  the  spread  of 
plant  pests; 

(9)  A  person  who  has  been  issued  a 
permit  shall  submit  to  Plant  Protection 
and  Quarantine  monitoring  reports  on 
the  performance  characteristics  of  the 
regulated  article,  as  deemed  necessary 
by  the  Deputy  Administrator; 

(10)  Plant  Protection  and  Quarantine 
shall  be  orally  notified  immediately,  and 
in  writing,  within  the  time  periods 
specified  below,  in  the  event  of  the 
following  occurrences: 

(i)  Within  24  hours  in  the  event  of  any 
accidental  or  unauthorized  release  of 
the  regulated  article; 

(ii)  Within  5  working  days  if  the 
regulated  article  is  found  to  have 
characteristics  substantially  different 
from  those  listed  in  the  application  for  a 
permit;  and 

(iii)  Within  5  working  days  if  the 
regulated  article  dies. 

(11)  A  permittee  or  his/her  agent  who 
seeks  to  import  a  regulated  article  into 
the  United  States  shall: 

(i)  Import  or  offer  the  regulated  article 
for  entry  only  at  a  port  of  entry  which  is 
designated  by  an  asterisk  in  7  CFR 
319.37-14(b); 

(ii)  Notify  Plant  Protection  and 
Quarantine  promptly  upon  arrival  of  any 
regulated  article  at  a  port  of  entry,  of  its 
arrival  by  such  means  as  a  manifest, 
customs  entry  document,  commercial 
invoice,  waybill,  a  broker's  document,  or 
a  notice  form  provided  for  such  purpose; 
and 

(iii)  Mark  and  identify  the  regulated 
article  in  accordance  with  §  340.5  of  this 
part. 
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(d)  Withdrawal  of  a  permit.  Any 
permit  which  has  been  issued  may  be 
withdrawn  by  an  inspector  Or  the 
Deputy  Administrator  if  he/she 
determines  that  the  holder  thereof  has 
not  complied  with  one  or  more  of  the 
conditions  listed  on  the  permit.  The 
reasons  for  the  withdrawal  shall  be 
confirmed  in  writing  as  promptly  as 
circumstances  allow.  Any  person  whose 
permit  has  been  withdrawn  may  appeal 
the  decision  in  writing  to  the  Deputy 
Administrator  within  ten  (10)  days  after 
receiving  the  written  notification  of  the 
withdrawal.  The  appeal  shall  state  all  of 
the  facts  and  reasons  upon  which  the 
person  relies  to  show  that  the  permit 
was  wrongfully  withdrawn.  The  Deputy 
Administrator  shall  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision  as  promptly  as 
circumstances  allow.  If  there  is  a 
confiict  as  to  any  material  fact,  a 
hearing  shall  be  held  to  resolve  such 
confiict.  Rules  of  practice  concerning 
such  a  hearing  will  be  adopted  by  the 
Administrator. 

§  340.4    Certificatt  of  exemption. 

(a)  Issuance.  The  Deputy 
Administrator  may  issue  a  certificate  of 
exemption  for  the  introduction  of 
organisms  modified  through 
biotechnology  which  are  not  subject  to 
regulation  under  this  part  to  facilitate 
movement  when  the  movement  might 
otherwise  be  impeded  because  of  the 
similarity  of  the  organism  to  other 
organisms  regulated  under  this  part. 

(b)  Application.  A  person  seeking  a 
certificate  of  exemption  shall  submit  on 
an  application  form  obtained  from  Plant 
Protection  and  Quarantine  data  required 
by  S  340.3(a)  (1).  (2),  and  (5)  of  this  part 
and  shall  indicate  such  data  is  being 
submitted  as  a  request  for  a  certificate 
of  exemption.  A  person  should  also 
include  a  statement  explaining  why  he 
or  she  believes  the  organism  or  product 
is  not  a  plant  pest. 

§340.5    Marking  and  identity. 

(a)  Any  regulated  article  to  be 
imported  other  than  by  mail,  shall,  at  the 
time  of  importation  into  the  United 
States,  plainly  and  correctly  bear  on  the 
outer  container  the  following 
information: 

(1)  General  nature  and  quantity  of  the 
contents; 

(2)  Country  and  locality  where 
collected,  developed,  manufactured, 
reared,  cultivated  or  cultured: 

(3)  Name  and  address  of  shipper, 
owner,  or  person  shipping  or  forwarding 
the  organism; 

(4)  Name,  address,  and  telephone 
number  of  consignee; 


(5)  Identifying  shipper's  mark  and 
number,  and 

(6)  Number  of  written  permit 
authorizing  the  importation. 

(b)  Any  regulated  article  imported  by 
mail,  shall  be  plainly  and  correctly 
addressed  and  mailed  to  Plant 
Protection  and  Quarantine  at  a  port  of 
entry  designated  by  an  asterisk  in  7  CFR 
319.37-14{b)  and  shall  be  accompanied 
by  a  separate  sheet  of  paper  within  the 
package  plainly  and  correctly  bearing 
the  name,  address,  and  telephone 
number  of  the  intended  recipient,  and 
shall  plainly  and  correctly  bear  on  the 
outer  container  the  following 
information; 

(1)  General  nature  and  quantity  of  the 
contents; 

(2)  Country  and  locality  where 
collected,  developed,  manufactured, 
reared,  cultivated,  or  cultured; 

(3)  Name  and  address  of  shipper, 
owner,  or  person  shipping  or  forwarding 
the  regulated  article;  and 

(4)  Number  of  permit  authorizing  the 
importation. 

(c)  Any  regulated  article  imported  into 
the  United  States  by  mail  or  otherwise, 
shall  at  the  time  of  importation  or  offer 
for  importation  into  the  United  States, 
be  accompanied  by  an  invoice  or 
packing  list  indicating  the  contents  of 
the  shipment. 

§  340.6    Container  requirements  for  the 
movement  of  regulated  articlee.* 

(a)  General  requirements.  A  regulated 
article  shall  not  be  moved  unless  it 
complies  with  the  provisions  of 
paragraph  (b)  of  this  section. 

(b)  Container  requirements. — (1) 
Plants  and  plant  parts.  All  plants  or 
plant  parts,  except  seeds,  cells,  and 
subcellular  elements  shall  be  packed  in 
a  sealed  plastic  bag  of  at  least  5  mil 
thickness,  inside  a  sturdy,  sealed,  leak- 
proof,  outer  shipping  container 

_  constructed  of  corrugated  fiberboard, 
corrugated  cardboard,  wood,  or  other 
material  of  equivalent  strength. 
(2)  Seeds.  All  seeds  shall  be 
transported  in  a  sealed  plastic  bag  of  at 
least  5  mil  thickness,  inside  a  sealed 
metal  container,  which  shall  be  placed 
inside  a  second  sealed  metal  container. 
Shock  absorbing  cushioning  material 
shall  be  placed  between  the  irmer  and 
outer  metal  containers.  Each  metal 
container  shall  be  independently 
capable  of  protecting  the  seeds  and 
preventing  spillage  or  escape.  Each  set 


•  The  requirements  of  this  section  are  in  addition 
to  and  not  in  lieu  of  any  other  packing  requirements 
such  as  those  for  the  transportation  of  eliologic 
agents  prescribed  by  the  Department  of 
Transportation  in  Title  49  of  the  Code  of  Federal 
Regulations  or  any  other  agency  of  the  Federal 
government. 


of  metal  containers  shall  then  be 
enclosed  in  a  sturdy  outer  shipping 
container  constructed  of  corrugated 
fiberboard,  corrugated  cardboard,  wood, 
or  other  material  of  equivalent  strength. 

(3)  Live  microorganisms  and/or 
etiologic  agents,  cells,  or  subcellular 
elements.  All  regulated  articles  which 
are  live  (non-inactivated) 
microorganisms,  or  etiologic  agents, 
cells,  or  subcellular  elements  shall  be 
packed  as  specified  below: 

(i)  Volume  not  exceeding  50  ml. 
Regulated  articles  not  exceeding  50  ml. 
shall  be  placed  in  a  securely  closed, 
watertight  container  (primary  container 
(test  tube,  vial,  etc.))  which  shall  be 
enclosed  in  a  second,  durable  watertight 
container  (secondary  container).  Several 
primary  containers  may  be  enclosed  in  a 
single  secondary  container,  if  the  total 
volume  of  all  the  primary  containers  so 
enclosed  does  not  exceed  50  ml.  The 
space  at  the  top,  bottom,  and  sides 
between  the  primary  and  secondary 
containers  shall  contain  sufficient 
nonparticulate  absorbent  material  (e.g., 
paper  towel)  to  absorb  the  entire 
contents  of  the  primary  container(s)  in 
case  of  breakage  of  leakage.  Each  set  of 
primary  and  secondary  containers  shall 
then  be  enclosed  in  an  outer  shipping 
container  constructed  of  corrugated 
fiberboard,  corrugated  cardboard,  wood, 
or  other  material  of  equivalent  strength. 

(ii)  Volume  greater  than  50  ml. 
Regtdated  articles  which  exceed  a 
volume  of  50  ml.  shall  comply  with 
requirements  specified  in  paragraph 
(b)(3)(i)  of  this  section.  In  addition,  a 
shock  absorbing  material,  in  volume  at 
least  equal  to  that  of  the  absorbent 
material  between  the  primary  and 
secondary  containers,  shall  be  placed  at 
the  top,  bottom,  and  sides  between  the 
secondary  container  and  the  outer 
shipping  container.  Single  primary 
containers  shall  not  contain  more  than 
1,000  ml.  of  material.  However,  two  or 
more  primary  containers  whose 
combined  volumes  do  not  exceed  1,000 
ml.  may  be  placed  in  a  single,  secondary 
container.  The  maximum  amount  of 
microorganisms  or  etiologic  agents, 
cells,  or  subcellular  elements  which  may 
be  enclosed  within  a  single  outer 
shipping  container  shall  not  exceed 
4,000  ml. 

(iii)  Dry  ice.  If  dry  ice  is  used  as  a 
refrigerant,  it  shall  be  placed  outside  the 
secondary  container(s).  If  dry  ice  is  used 
between  the  secondary  container  and 
the  outer  shipping  container,  the  shock 
absorbing  material  shall  be  placed  so 
that  the  secondary  container  does  not 
become  loose  inside  the  outer  shipping 
container  as  the  dry  ice  sublimates. 
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(4)  Insects,  mites,  and  related 
organisms.  Insects,  mites,  and  other 
small  arthropods  shall  be  packed  for 
shipment  as  specified  in  this  section  or 
in  paragraph  (bH3)  of  this  section. 
Insects  (any  life  stage]  shall  be  placed  in 
an  escape-proof  primary  shipping 
container  (insulated  vacuum  container, 
glass,  metal,  plastic,  etc.)  and  sealed  to 
prevent  escape.  Such  primary  container 
shall  be  placed  securely  within  a 
secondary  shipping  container  of 
crushproof  styrofoam  or  other  material 
of  equivalent  strength;  one  or  more  rigid 
ice  packs  may  also  be  placed  within  the 
secondary  shipping  container  and 
suHicient  packing  material  shall  be 
added  around  the  primary  container  to 
prevent  movement  of  the  primary 
shipping  container.  The  secondary 
(styrofoam  or  other)  container  shall  be 
placed  securely  within  an  outer  shipping 
container  constructed  of  corrugated 
fiberboard,  corrugated  cardboard,  wood, 
or  other  material  of  equivalent  strength. 

(5)  Other  macroscopic  organisms. 
Other  macroscopic  organisms  not 
covered  in  paragraphs  (b)  (1).  (2),  and  (4) 
of  this  section  which  do  not  require 


continuous  access  to  atmospheric 
oxygen  shall  be  packaged  as  specified  in 
paragraphs  (b)  (3)  or  (4)  of  this  section. 
All  macroscopic  organisms  which  are 
not  plants  and  which  require  continuous 
access  to  atmospheric  oxygen  shall  be 
placed  in  primary  shipping  containers 
constructed  of  a  sturdy,  crush-proof 
frame  of  wood,  metal,  or  equivalent 
strength  material,  surrounded  by 
escape-proof  mesh  or  netting  of  a 
strength  and  mesh  size  sufficient  to 
prevent  the  escape  of  the  smallest 
organism  in  the  shipment,  with  edges 
and  seams  of  the  mesh  or  netting  sealed 
to  prevent  escape  of  organisms.  Each 
primary  shipping  container  shall  be 
securely  placed  within  a  larger 
secondary  shipping  container 
constructed  of  wood,  metal,  or 
equivalent  strength  material.  The 
primary  and  secondary  shipping 
containers  shall  then  be  placed  securely 
within  an  outer  shipping  container 
constructed  of  corrugated  fiberboard, 
corrugated  cardboard,  wood,  or  other 
material  of  equivalent  strength,  which 
outer  container  may  have  air  holes  or 
spaces  in  the  sides  and/or  ends  of  the 


container,  provided  that  the  outer 
shipping  container  must  retain  sufficient 
strength  to  prevent  crushing  of  the 
primary  and  secondary  shipping 
containers. 

§34a7    Cost  and  Charges.* 

The  services  of  the  inspector  during 
regularly  assigned  hours  of  duty  and  at 
the  usual  places  of  duty  shall  be 
furnished  without  cost."  The  U.S. 
Department  of  Agriculture  will  not  be 
responsible  for  any  costs  or  charges 
incident  to  inspections  or  compliance 
with  the  provisions  of  this  part,  other 
than  for  the  services  of  the  inspector. 

Done  at  Washingtoa  DC,  this  23rd  day  of 
May  1986. 
Harv«y  L.  Ford, 

Deputy  Administrator,  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  86-14127  Filed  6-19-86;  4:56  pmj 
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*  The  Department's  provisions  relating  to 
overtime  charges  for  an  inspector's  services  are  set 
forth  in  7  CFR  Part  354. 
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DEPARTMENT  OF  AGRICULTURE 

Advanced  Notice  o1  Proposed  USDA 
Guidellries  for  Biotechnology 
Research 

agency:  Department  of  Agriculture. 
action:  Notice  for  public  comment. 

summary:  The  purpose  of  this  advanced 
notice  is  to  provide  opportimities  for 
input  and  comments  at  this  stage  in  the 
development  of  the  USDA  Guidelines 
for  Biotechnology  Research  to  assure  as 
complete  a  dociunent  as  possible  at  the 
time  of  publishing  the  proposed 
Guidelines.  This  advanced  draft  has 
several  key  areas  that  are  not  yet 
complete  or  fully  defined.  i.e..  (1) 
definitions;  (2)  special  environmental 
containments;  (3)  biological 
containments;  (4)  classification  of 
organisms;  and  (5)  animal  guidelines — 
essential  to  restrict  to  guidelines,  not  a 
"field  manual,"  The  Guidelines  are 
patterned  after  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  and  will  be  issued  under  the 
authority  of  the  Food  Security  Act  of 
1985  (Pub.  L.  99-198).  All  federally- 
funded  agriculture  biotechnology 
research  will  be  subject  to  the  USDA 
Guidelines  for  Biotechnology  Research 
except  if  the  specific  research  project  is 
supported  by  and  subject  to  the 
guidelines  or  regulations  of  another 
Federal  agency.  They  encompass  all 
phases  of  agricultural  biotechnology 
research,  i^.,  (l)ooiitained  laboratory 
experiments;  (2)  specialized  isolation 
research  (e.g.,  greenhouse,  biotron);  and 
(3)  environmental  research  release  (e.g., 
controlled  and  segregated  field  plots). 
Voluntary  compliance  by  industry  and 
other  nonfederally  fimded  organizations 
will  be  encouraged  in  the  manner 
followed  successfully  by  NIH/RAC  for 
the  past  decade. 

date:  Written  comments  concerning 
these  proposed  guidelines  are  invited 
from  interested  individuals  and 
organizations.  To  be  considered,  all 
relevant  material  must  be  received  on  or 
before  August  25, 1986. 
FOR  FURTHER  INFORMATION  CONTACT! 
Dr.  |ohn  Patrick  Jordan,  Administrator, 
Cooperative  State  ReseanA  Service 
(GSRS).  USDA,  Room  304-A. 
Administration  Building,  14th  and 
Independence  Avenue,  SW., 
Washington.  DC  20250,  telephone  (202) 
447-4423. 

ADDRESS:  Written  comments  must  be 
submitted  to  the  above  address.  All 
comments  received  will  be  available  for 
public  inspection  at  said  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5:00  p.m. 


Dated:  May  16, 1966. 

Appiroved: 

|ohn  Patrick  Jordaii. 

Administrator,  Cooperative  State  Research 
Service. 
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(Reserved). 

Subpart .1    Gmieral  Infonnation 

.101  Purpose. 

.102  Applicability. 

.103  Format 

.104  Definitions. 

Stihpart         2      Classificatkma  of  Organiams 
and  Research  Projects 

__207    Classifications  of  Agricultural 

Research  Projects — General. 
.202    Agriculture  Research  That  is 

Exempt — Category  1. 

.202-1    Exempt  Research — General. 

^^202-2    Exempt  Research— In  Molecules 

which  Exchange  DNA  by  Known 

Physiological  Processes. 
^202-3    Exempt  Research— Specific 

Exemptions. 

(a)  Recombinant  DNAb  in  Tissue  CiJture. 

(b)  Experiments  Involving  E.  coli  K-12 
Host-Vector  Systems. 

(c)  Experiment*  Involving  Saccharomycet 
cerevisiae  Host-Vector  Systems. 

(d)  Experiments  Involving  Bacillas  subtilis 
Host- Vector  Systems. 

.203    Agricultural  Research  that  Requires 

IBC  Notification  at  Initiation — Category 
2. 

204    Agricultural  Research  thai  Requires 

IBC  Aproval  and  USDA  Registration 
Before  Initiation— Category  3. 

(a)  General. 

(b)  Registration  Document  Requiivments. 

(c)  Agricultural  Research  to  Modify 
Human,  Animal  or  Plant  Pathogens. 

(d)  Agricultural  Research  in  which  DNA 
from  Human,  Animal  or  Plant  Pathogens  is 
Cloned  in  Nonpathogenic  Prokaryotic  or 
Lower  Eukaryotic  Host-Vector  Systems. 

(e)  Agricultural  Research  Using  Animal  or 
Plant  Viruses  Vectors  in  Tissue  Culture  or 
Whole  Plant  or  Animal  Systems. 
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(f)  Agricultural  Research  to  Transform 
Whole  Animals  and  Plants  by  Recombinant 
DNA  Techniques. 

[g]  Agricultural  Research  that  Involves 
Release  of  Non-pathogenic  Intrageneric 
Organisms. 

.205    Agricultural  Research  that  Requires 

USDA  and  IBC  Approval  Before 
Initiation:  Release  of  Organisms — 
Category  4. 

(a)  General. 

(b)  National  Environmental  Policy  Act 
Requirements. 

(c)  Proposals  for  the  Research  Release  of 
Nonmicroscopic  Plants. 

(1)  Description  of  Plant  Materials. 

(2)  Vectors  and  Method  of  Introduction. 

(3)  Characteristics  and  Monitoring  of 
Genetically  Engineered  and  Control  Plants. 

(d)  Proposals  for  the  Release  of 
Nonmicroscopic  Animals. 

(1)  Description  of  Animals. 

(2)  Vectors  and  Method  of  Introduction. 

(3)  Characteristics  and  Monitoring  of 
Genetically  Engineered  and  Control  Animals. 

(e)  Proposals  for  the  Release  of 
Microorganisms. 

(1)  Summary. 

(2)  Genetic  Considerations  of  Modified 
Organism  to  be  tested. 

(3)  Proposed  Field  Trials. 

.206    Classification  of  Organisms  the 

Basis  of  Hazard. 

(a)  Classification  of  Human  and  Animal 
Etiologic  Agents. 

(1)  Class  1  Agents. 

(2)  Class  2  Agents, 
(i)  Bacterial  Agents, 
(ii)  Fungal  Agents, 
(iii)  Parasitic  Agents. 

(iv)  Viral,  Rickettsial,  and  Chlamydial 
Agents. 

(3)  Class  3  Agents, 
(i)  Bacterial  Agents, 
(ii)  Fungal  Agents, 
(iii)  Parasitic  Agents. 

(iv)  Viral.  Rickettsial,  and  Chlamydial 
Agents. 

(4)  Class  4  Agents, 
(i)  Bacterial  Agents, 
(ii)  Fungal  Agents, 
(iii)  Parasitic  Agents. 

(iv)  Viral,  Rickettsial,  and  Chlamydial 
Agents. 

(b)  Classiflcation  of  Oncogenic  Virsus  on 
the  Basis  of  Potential  Hazard. 

(1)  Low-Risk  Oncogenic  Viruses. 

(2)  Moderate-Risk  Oncogenic  Viruses. 

(c)  Class  5  Agents. 

(1)  Animal  Disease  Organisms  which  are 
Forbidden  Entry  into  the  United  States  by 
Law. 

(2)  Animal  Disease  Organisms  and  Vectors 
which  are  Forbidden  Entry  into  the  United 
Stales  by  USDA  Policy. 

(3)  Organisms  which  may  not  be  Studied  in 
the  United  States  Except  at  Specified 
Facilities. 

(d)  Classification  of  Plant  Pathogens. 

Subpart J    Containment 

.301    General  Information. 

.302    Laboratory  Research  Involving 

Microorganisms — Biosafety  Level  1. 
(a)  Physical  Containment — Standard 
Practices. 


(b)  Physical  Containment — Special 
Practices. 

(c)  Physical  Containment — Equipment. 

(d)  Physical  Containment — Laboratory 
Facilities. 

_303    Laboratory  Research  Involving 


^318    Research  Involving 


Microorganisms — Biosafety  Level  2. 

(a)  Physical  Containment — Standard 
Practices. 

(b)  Physical  Containment — Special 
Practices. 

(c)  Physical  Containment — Equipment. 

(d)  Physical  Containment — Laboratory 
Facilities. 

^304    Laboratory  Research  In  volving 


Microorganisms — Biosafety  Level  3. 

(a)  Physical  Containment — Standard 
Practices. 

(b)  Physical  Containment— Special 
Practices. 

(c)  Physical  Containment — Equipment. 

(d)  Physical  Containment— Laboratory 
Facilities. 

.305    Laboratory  Research  Involving 

Microorganisms— Biosafety  Level  4. 

(a)  Physical  Containment — Standard 
Practices. 

(b)  Physical  Contaiiunent — Special 
Practices. 

(c)  Physical  Containment — Equipment 

(d)  F*iysical  Containment — Laboratory 
Facilities. 

,306    Supplementary  Information 

Relating  to  Biosafety  Levels. 
.307    Biological  Containment — Levels. 

(a)  General  Considerations. 

(b)  Levels  Established. 
(1)  HVl. 

(2)HV2. 
^308    Biological  Containment — 


Certification  of  Host-  Vector  Systems. 

(a)  Responsibility. 

(b)  Data  to  be  Submitted  for  Certiflcation. 

(1)  HVl  Systems  Other  than  E.  coh  K-12. 

(2)  HV2  Systems. 

(3)  Submission  to  be  in  Writing. 

309    Certified  Host-  Vector  Systems. 

(a)  Bacillus  subtilis. 

(b)  Saccharomyces  cerevisiae. 

(c)  Escherichia  coli. 

(d)  Neurospora  crassa. 

(e)  Steptomyces. 

(f)  Pseudomonas  putida. 
..310    Alternate  Combinations  of 


Physical  and  Biological  Containment. 

311    Research  Involving 

Nonmicroscopic  Animals — General. 

(a)  Introduction 

(b)  Transport  of  Nonmicroscopic  Animals. 

(c)  Disposal  of  Nonmicroscopic  Animals. 
,312    Nonmicroscopic  Animals  in  which 

the  Germ  Line  is  Modified— NABS  1. 
.313    Nonmicroscopic  Animals  in  which 

the  Germ  Line  is  Modified— NABS  2. 
314    Nonmicroscopic  Animals  in  which 

the  Germ  Line  is  Modified— NABS  3  and 

4:  General  Requirements. 
315    Nonmicroscopic  Animals  in  which 

the  Germ  Line  is  Modified— NABS  3. 
.316    Nonmicroscopic  Animals  in  which 

the  Germ  Line  is  Modified— NABS  4. 
.317    Nonmicroscopic  Animals  used  for 

Biotechnology  Research  in  which  the 

Germ  Line  has  not  been  Modified. 


Nonmicroscopic  Plants. 
^319    Research  with  Plants  in 

Laboratory-Contained  Facilities  and 

Greenhouses. 
^320    Research  with  Crop  Plants  in  Field 


Tests. 

(a)  Containment  for  Gene  Escape  via 
Pollen. 

(b)  Prevention  of  Seed  Developement  or 
Release. 

(c)  Prevention  of  Vegetative  Propagule 
Escape. 

321    Physical  Containment  for  Large- 

Scale  Uses  of  Organisms  Containing 
Recombinant  DNA  Molecules. 

(a)  General  Applicability  of  the  Guidelines. 

(b)  Selection  of  Physical  Containment 
Levels. 

(c)  BLl-LS  Level. 

(d)  BL2-LS  Level. 

(e)  BL3-LS  UveL 

.322    Containment  Conditions  for 

Cloning  of  Genes  Coding  for  the 
Biosynthesis  of  Molecules  Toxic  for 
Vertebrates. 

(a)  General  Information. 

(b)  Containment  Conditions  for  Cloning  of 
Toxic  Molecule  Genes  in  E.  coli  K-12. 

(c)  Containment  Conditions  for  Cloning  of 
Toxic  Molecule  Genes  in  Organisms. 

(d)  Specific  Approvals. 

323    Shipment 

Subpart .4    RoIm  and  Responsibilities 

.401    Policy. 

^402    Responsibilities  of  the  Entity- 


General  Information. 
.403    Membership  and  Procedures  of 

IBCs. 
404    Functions  of  Institutional  Biosafety 

Committees. 

.405    Biological  Safety  Officer  (BSO). 

.406    Principal  Investigator  (PI). 

(a)  PI— General. 

(b)  Submissions  by  the  PI  to  USDA. 

(c)  Submissions  by  the  PI  to  the  IBC. 

(d)  PI  Responsibilities  Prior  to  Initiating 
Agricultural  Research. 

(e)  PI  Responsibilities  During  the  Conduct 
of  the  Research. 

407    Responsibilities  of  the  Assistant 

Secretary  for  Science  and  Education. 

(a)  Biotechnology  Guidelines. 

(b)  National  Biological  Impact  Assessment 
Program. 

(c)  Committee  on  Biotechnology  in 
Agriculture. 

(d)  Review  of  Proposals. 

(1)  Major  Actions. 

(2)  Lesser  Actions. 

(3)  Other  Actions. 

.408    Office  of  Agriculture 

Biotechnology. 
.409    Agriculture  Biotechnology  and 

Recombinant  DNA  Advisory  Committee. 
.410    The  National  Biological  Impact 

Assessment  Program. 
.411    Compliance. 

Subpart .S    Voluntary  Complianc*  and 

Proptiatary  Infonnatiaa 

.501    Basic  Policy. 
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.,502    Protection  of  Propriatary  Data. 
..503    National  Agricultural 


Biotechnology  Research  Registry. 

Subpart 1    General  Infonnation 

.101    Purpose. 


The  Purpose  of  these  Guidelines  is  to 
speciFiy  required  laboratory,  agricultural 
and  environmental  practices  for 
constructing,  handling,  and 
experimental  testing  of  plants,  animals, 
and  selected  microorganisms  involved 
in  agricultural  biotechnology  research. 
102    Applicability. 

(a)  Except  for  the  exemptions  listed  at 
.202,  these  Guildelines  apply  to  (1) 


all  biotechnolgy  research  within  the 
United  States  or  its  territories  which  is 
supported  in  whole  or  in  part  by  USDA 
funds,  (2)  all  agricultural  biotechnology 
research  within  the  United  States  or  its 
territories  which  is  conducted,  or 
sponsored  by,  an  entity  receiving  funds 
or  other  assistance  from  USDA  for 
research,  and  (3)  all  biotechnology 
research  conducted  outside  of  the 
United  States  or  its  territories  if 
supported  by  USDA  funds. 

(b)  For  purposes  of  (a)(2).  research 
shall  be  considered  to  be  sponsored  by 
an  entity  if  the  research  is  conducted  on 
premises  which  are  themselves  under 
the  operational  control  of  the  entity  or  if 
the  research  is  otherwise  supported  by 
the  entity. 

(c)  A  specific  biotechnology  research 
project  subject  to  these  guidelines  by 
reason  of  (a)(1)  is  exempt  from  the 
application  of  these  guidelines  if  the 
specific  research  project  is  conducted 
by,  supported  by,  and  subject  to  the 
guidelines  or  regulations  of  another 
Federal  agency. 

(d)  A  specific  biotechnology  research 
project  subject  to  these  guidelines  solely 
by  reason  of  (a)(2)  is  exempt  from  the 
application  of  these  guidelines  if  the 
specific  research  project  is  supported  by 
and  subject  to  the  quidelines  or 
regulations  of  another  Federal  agency. 

(e)  Biotechnology  research  subject  to 
these  guidelines  under  (a)(3)  is  exempt 
from  the  application  of  these  Guidelines 
if  the  host  country  has  established  rules 
for  the  conduct  of  agricultural 
biotechnology  projects  and  a  certificate 
of  compliance  with  the  rules  of  the  host 
country  is  submitted  to  USDA.  USDA 
reserves  the  right  to  withhold  funding  if 
the  safety  practices  to  be  employed 
aboard  are  not  reasonably  consistent 
with  the  USDA  guidelines. 

(f)  Failure  to  comply  with  these 
guidelines  may  lead  to  the  loss  of  USDA 
funds  for  conducting  research. 

(g)  Any  individual  or  othei  small 
entity,  which  lacks  the  capability  of 
complying  with  any  procedural 


requirement  contained  in  these 
guidelines,  should  form  an  association 
with  or  be  sponsored  by  an  entity  which 
can  and  does  assume  the  responsibility 
of  complying  with  that  requirement.  If 
such  individual  or  small  entity  is  unable 
to  locate  such  an  entity,  they  should 
contact  the  Office  of  Agriculture 
Biotechnology  (OAB). 

(h)  The  USDA  strongly  urges  any 
entity  involved  in  agricultural 
biotechnology  research,  which  is  not 
subject  to  these  guidelines,  to  conduct 
that  research  in  compUance  with  these 
guidelines.  USDA  will  provide  upon 
request  the  same  review  of  research 
proposals  for  research  projects  not 
otherwise  covered  by  these  guidelines 
as  that  provided  for  research  projects 
subject  to  these  guidelines. 

.103    Format    The  Guidelines  are 

arranged  into  four  major 
components. 

(a)  In  subpart .3  there  is  a 

description  of  the  biosafety  levels  of 
physical  containment  applicable  to 
research  involving  microorganisms 
(sections 302  to 306),  the  host- 
vector  levels  of  biological  containment 

(sections 307  to .309),  the 

nonmicroscopic  animal  biosafety  levels 
applicable  to  research  involving 
nonmicroscopic  animals  (sections 

311  to 317),  containment 

practices  for  research  involving 
nonmicroscopic  plants  (sections 

318  to 320),  containment 

practices  required  for  large  scale  uses  of 
organisms  containing  recombinant  DNA 

molecules  (section 321). 

containment  practices  required  for 
cloning  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 

vertebrates  (section .322),  and 

containment  practices  required  for 

shipping  (section 323).  Separate 

requirements  for  projects  which  plan  a 
release  into  the  enviroment  are  set  forth 
at  section 205. 

(b)  In  subpart 2.  there  is  a 

classification  of  microorganisms  and  a 
classification  of  research  projects. 
Microorganisms  are  classified  according 

to  risk  in  section 206.  Research 

projects  are  classified  into  four 
categories: 

(1)  Sections .202-1  to 202-3 

lists  the  research  projects  that  are 
exempt  from  the  containment 
requirements  of  these  GuideUnes. 

(2)  Section 203  lists  the 

laboratory  research  projects  which 
require  Institutional  Biosafety 
Committee  (IBC)  notification  and 
assigns  an  appropriate  level  of 
containment  for  each  such  research 
project. 


(3)  Section .204  Usts  the 

laboratory  research  projects  which 
require  IBC  approval  and  USDA 
notification  and  assigns  an  appropriate 
level  of  containment  for  each  such 
research  project. 

(4)  Section .205  sets  forth  the 

containment  practices  required  for  all 
research  involving  planned  release  of  an 
organism  modified  by  biotechnology. 

(c)  In  subpart 4.  the  Guidelines 

set  forth  the  respective  roles  and 
responsibiUties  of  the  various 
participants  in  agricultural 
biotechnology  research  and  procedural 
requirements  for  conducting 
biotechnology  research. 

(d)  In  subpart 5.  the  Guidelines 

urge  voluntary  compliance  on  the  part  of 
those  who  are  not  otherwise  required  to 
follow  the  Guidlines  but  who  are 
conducting  research  in  agricultural 
biotechnology.  This  subpart  also 
addresses  procedures  adopted  to  ensure 
protection  of  proprietary  information. 

.104    Definitions. 

(a)  Animal:  Multicellular  organism 
composed  of  eukaryotic  cells  with 
ingestive  nutrition  and  lacking  rigid  cell 
walls  and  photosynthetic  ability; 
members  include  coelenterates, 
flatworms,  mollusks.  segmented  worms, 
arthropods,  echinoderms,  and 
vertebrates. 

(b)  Assistant  Secretary  for  Science 
and  Education:  The  Assistant  Secretary 
for  Science  and  Education  or  his 
delegatee. 

(c)  Bacteria:  Any  of  a  large  group  of 
microscopic  or  submiscroscopic, 
prokaryotic  organisms  having  round, 
rodlike,  spiral  or  filamentous,  unicellular 
or  noncellular  bodies  that  are  often 
aggregated  into  colonies,  are  enclosed 
by  a  cell  wall  or  membrane,  and  lack 
fully  differentiated  nuclei.  Bacteria  may 
exist  as  free  Uving  organisms  in  soil 
water,  organic  matter,  or  as  parasites  or 
pathogens  in  the  live  bodies  of  plants, 
animals  and  other  microorganisms. 

(d)  Biotechnology  research:  The 
endeavor  to  discover,  develop,  or  verify 
knowledge  utilizing  recombinant  DNA 
(rDNA).  recombinant  RNA  (rRNA). 
specific  molecular  gene  vectors,  cell 
fusion,  or  other  non-classical  genetic 
manipulation  of  organisms  conducted  at 
the  cellular  or  molecular  level.  The  term 
does  not  include  classical  genetic 
manipulation  which  occurs  in  nature  or 
in  conventional  breeding  such  as  hand 
poUination  and  artificial  insemination. 
For  purposes  of  these  guidelines,  the 
term  is  defined  to  include  only 
agricultural  biotechnology  reserach. 
"Biotedmology  research"  and 
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"research,"  when  used  in  these 
guidelines,  possess  the  same  meaning. 

(e)  Cell  fusion:  Formation  of  a  single 
hybrid  cell  with  nuclei,  organelles  and 
cytoplasm  from  different  cells.  Certain 
organisms  may  be  produced  as  the 
result  of  multiplication  and  development 
of  cells  formed  by  cell  fusion. 

(f)  Entity:  Any  individual,  corporation, 
partnership,  association,  public  or 
private  institution.  Federal  agency,  or 
other  legally  recognizable  unit  capable 
of  conducting  or  sponsoring  research. 

(g)  Eukaryote:  A  cell  or  organism  with 
a  membrane-bound,  structurally  discrete 
nucleus  and  well-developed  cell 
organelles.  Eukaryotes  include  plants, 
animals,  and  fungi. 

(h)  Fungi:  Primarily  multinucleate 
organisms  with  eukaryotic  nucleic  in 
walled  mycelia,  having  absorptive 
nutrition  and  lacking  photosynthetic 
activity.  Certain  species  are  pathogenic 
to  specific  plants  and  animals. 

(i)  Genetic  engineering:  The  genetic 
modification  of  organisms  by 
recombinant  DNA,  recombinant  RNA,  or 
other  specific  molecular  gene  transfer  or 
exchange  techniques. 

(j)  Microorganism:  A  term  for 
organisms  having  microscopic  or 
submicroscopic  forms,  and  including 
bacteria,  prokaryotes,  viruses,  and 
certain  fungi. 

(k)  Recombinant  DNA  or 
Recombinant  RNA  molecules:  Hybrid 
molecules  which  are  (1)  constructed 
outside  living  cells  by  covalently  joining 
natural  or  synthetic  DNA 
(deoxyribonucleic  acid)  or  RNA 
(ribonucleic  acid)  segments  to  DNA  or 
RNA  molecules  that  can  replicate  in  a 
living  cell,  or  (2)  DNA  or  RNA  molecules 
that  result  from  the  replication  in  Uving 
cells  of  those  described  in  (1)  above. 

(1)  Plant  Multicellular  organism 
characterized  by  eukaryotic  cells 
surrounded  by  rigid  cell  walls, 
photosynthetic  ability,  and  embryonic 
development;  members  include  mosses, 
liverworts,  and  vascular  plants 
(including  most  terrestrial  crop  plants  as 
well  as  forest  and  ornamental  species). 

(m)  Prokaryote:  A  cell  or  organism 
lacking  membrane-bound,  structurally 
discrete  nuclei  and  organelles. 
Prokaryotes  include  bacteria, 
mycoplasma  and  blue-green  algae. 

(n)  Transposable  element:  Segment  of 
DNA  which  moves  from  one  location  to 
another  among  and  within  chromosomes 
causing  genetic  change:  may  be  useful 
as  a  vector  for  introducing  DNA. 

(o)  Vector  DNA  or  RNA  molecule 
used  to  introduces  DNA  or  RNA  into 
genes  in  cells.  Molecular  gene  vectors 
include  plasmids,  DNA  and  RNA  from 
viruses,  and  other  forms  of  DNA  such  as 
transposable  elements,  and  are  not  to  be 


confused  with  biological  vectors  of 
many  plant  and  animal  disease  agents. 

(p)  Virus:  Any  of  a  large  group  of 
noncellular,  submicroscopic  agents 
infecting  plants,  animals  or  bacteria  and 
unable  to  reproduce  outside  of  speciflc 
host  cells.  A  fully  formed  virus  consists 
of  a  genome  of  nucleic  acid  (DNA  or 
RNA)  surrounded  by  a  protein  or 
Upoprotein  coat. 

Subpart__2.    Classifications  or 
Organisms  and  Research  Projects 

.201    Classifications  of  Agricultural 

Research  Projects — General. 

(a)  Agricultural  biotechnology 
research  projects  are  categorized  on  the 
basis  of  assuring  safety  to  the  natural 
and  human  environment.  The  category 
to  which  a  project  is  assigned  provides 
the  basis  for  determining  under  what 
containment  measures  and  procedural 
requirements  the  research  can  proceed. 
Experiments  falling  under  more  than  one 
category  must  be  conducted  in 
accordance  with  the  requirements  of 
that  category  which  requires  the  highest 
degree  of  IBC  and  USDA  involvement  or 
the  highest  level  of  containment.  All 
Biosafety  Levels  of  containment  are  set 
forth  as  minimums.  Higher  levels  of 
containment  may  be  provided.  The 
USDA  reserves  the  right  to  adjust  the 
contairunent  and  practices  required  for 
any  particular  experiment,  if  scientific 
evidence  demonstrates  a  change  in  the 
safety  of  conducting  the  experiment  at 
the  required  level. 

(b)  All  biotechnology  projects  which 
involve  the  cloning  of  genes  coding  for 
the  biosynthesis  of  moleoiles  toxic  for 
vertebrates  shall  be  conducted  under 
the  containment  requirements  set  forth 
in  section 322. 

(c)  Biotechnology  research  projects 
which  involve  release  of 
microorganisms  into  the  environment 
are  assigned  to  one  of  two  categories,  in 
accordance  with  the  definitions  by  the 
Biotechnology  Science  Coordinating 
Committee  (BSCC)  persented  in  the 
Preamble  to  this  notice.  Release  of 
intrageneric  or  other  organisms 
specifically  excluded  from  the  BSCC 
definition  shall  be  assigned  to  category 

3  (section ,204).  The  BSCC 

definitions  follow: 

Intergeneric  Organism  (New  Organism) 

Those  organisms  deliberately  formed 
to  contain  an  intergeneric  combination 
of  genetic  material;  excluded  are 
organisms  that  have  resulted  from  the 
addition  of  intergeneric  material  that  is 
well-characterized  and  contains  only 
noncoding  regulatory  regions  such  as 
operators,  promoters,  origins  of 
replication,  terminators  and  ribosome 
binding  regions.  "Well-characterized 


and  contains  only  noncoding  regulatory 
regions"  means  that  the  producer  of  the 
microorganism  can  document  the 
following: 

a.  The  exact  nucleotide  base  sequence 
of  the  regulatory  region  and  any  inserted 
flanking  nucleotides: 

b.  The  regulatory  region  and  any 
inserted  flanking  nucleotides  do  not 
code  independently  for  protein,  peptide 
or  functional  RNA  molecules; 

c.  The  regulatory  region  solely 
controls  the  activity  of  other  sequences 
that  code  for  protein  or  peptide 
molecules  or  act  as  recognition  sites  for 
the  initiation  of  nucleic  acid  or  protein 
systhesis. 

Pathogen 

A  pathogen  is  a  virus  or 
microorganism  (including  its  viruses  and 
plasmids,  if  any)  that  has  the  ability  to 
cause  disease  in  other  living  organisms 
(i.e.,  humans,  animals,  plants, 
microorganisms). 

A  microorganism  will  be  subject  to 
policies  regarding  pathogens  if: 

a.  The  microorganism  belongs  to  a 
pathogenic  species,  according  to  sources 
identified  by  the  agency,  or  from 
information  knovsm  to  the  producer  that 
the  organism  is  a  pathogen;  excepted  are 
organisms  belonging  to  a  strain  used  for 
laboratory  research  or  commercial 
purposes  and  generally  recognized  as 
non-pathogenic  according  to  sources 
identified  by  a  federal  agency,  or 
information  known  to  the  producer  and 
the  appropriate  federal  agency;  an 
example  of  a  nonpathogenic  strain  of  a 
species  which  contains  a  pathogenic 
strain  is  Escherichia  coli  K-12;  examples 
of  nonpathogenic  species  are  Bacillus 
subtilis,  Lactobacillus  acidophilus,  and 
Saccharomyces  species;  or 

b.  The  microorganism  has  been 
derived  from  a  pathogen  or  has  been 
deUberately  engineered  such  that  it 
contains  genetic  material  from  a 
pathogenic  organism  as  defined  in  item 
a.  above.  Excepted  are  genetically 
engineered  organisms  developed  by 
transferring  a  well-characterized  non- 
coding  regulatory  region  from  a 
pathogenic  donor  to  a  non-pathogenic 
recipient. 

"Well-characterized,  non-coding 
regulatory  region"  means  that  the 
producer  of  the  microorganism  can 
document  the  following: 

a.  The  exact  nucleotide  base  sequence 
of  the  regulatory  region  and  any  inserted 
flanking  nucleotides; 

b.  The  regulatory  region  and  any 
inserted  flanking  nucleotides  do  not 
code  independently  for  protein,  peptide, 
or  functional  RNA  molecules;  and, 
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c.  The  regulatory  region  solely 
controls  the  activity  of  other  sequences 
that  code  for  protein  or  peptide 
molecules  or  act  as  recognition  sites  for 
the  initiation  of  nucleic  acid  or  protein 
synthesis. 

This  definition  excludes  organisms 
such  as  competitors  or  colonizers  of  the 
same  substrates,  commensal  or 
mutualistic  microorganisms,  or 
opportunistic  pathogens. 

202    Agricultural  Research  That 

is  Exempt — Category  I. 

202-1    Exempt  Research — 

General. 

The  following  research  in  the 
laboratory  phase,  in  which  intentional 
release  will  not  occur,  is  exempt  from 
the  compliance  with  the  procedural  or 
substantive  requirements  contained  in 
these  guidelines,  for  the  reason  that 
USDA  does  not  believe  that  accidental 
release  of  oTganisms  in  these 
experiments  will  present  a  significant 
risk  to  health  and  the  environment. 
Research  is  not  exempt  if  it  involves 
intentional  introduction  of  organisms  or 
pathogens  into  the  environment  except 

as  exempted  in  section 201c. 

Nonexempt  experiments  require  either 

USDA  notification  (section 204)  or 

USDA  approval  (section  .205),  and  must 
be  conducted  in  accordance  with 
procedures  described  in  these  sections. 

(a)  Research  using  genetic 
manipulation  techniques  that  do  not 
involve  rDNA,  rRNA  or  cell  fusion 
processes. 

(b)  Research  with  DNA  or  rDNA 
molecules  that  are  not  in  organisms  or 
viruses. 

(c)  Research  that  involves  exclusively 
DNA  segments  from  a  single  non- 
chromosomal  or  viral  DNA  or  RNA 
source,  through  one  or  more  of  the 
segments  may  be  a  synthetic  equivalent. 

(d)  Research  that  involves  exclusively 
DNA  or  RNA  from  a  prokaryotic  host, 
including  its  indigenous  plasmids  or 
viruses,  when  propagated  only  in  that 
host  (or  closely  related  strain  of  the 
same  species)  or  when  transferred  to 
another  host  by  classical  physiological 
or  genetic  means;  also,  research  that 
involves  exclusively  DNA  from  an 
eukaryotic  host,  including  its 
chlorophasts,  mitochondria,  or  plasmids 
(but  excluding  viruses),  when 
propagated  only  in  that  host  (or  a 
closely  related  strain  of  the  same 
species). 

(e)  Research  that  involves 
recombinant  DNA  molecules  consisting 
entirely  of  DNA  segments  from  different 
species  that  exchange  DNA  by  known 
physiological  processes,  though  one  or 
more  of  the  segments  may  be  a  synthetic 
equivalent  (section .202-2). 


(f)  Exemptions  in  addition  to  those 

listed  in  this  section  ( 202)  may  be 

obtained  for  other  classes  of 
recombinant  DNA  molecules  if,  after 
appropriate  notice,  a  review  by 
appropriate  officials,  and  an  opportunity 
for  public  comment,  it  is  found  that  such 
molecules  will  not  have  a  significant 
adverse  effect  on  human  or  animal 
health  or  on  the  environment  or 
agriculture. 

.202-2    Exempt  Research— DNA  or 

RNA  Molecules  from  Organisms 
which  Exchange  DNA  by  Known 
Physiological  Processes. 

(a)  Exempt  from  the  coverage  of  these 
Guidelines  are  recombinant  DNA 
molecules  consisting  entirely  of  DNA 
segments  from  species  listed  below  that 
exchange  DNA  by  known  physiological 
processes. 

(b)  To  be  exempt,  the  recombinant 
DNA  molecules  must  be  (1)  composed 
entirely  of  DNA  segments  from  one  or 
more  of  the  organisms  within  a  sublist 
and  (2)  propagated  in  any  of  the 
organisms  within  a  sublist. 

(c)  List  of  organisms  demonstrated  to 
exchange  DNA. 

Sublist  A 

1.  Genus  Escherichia 

2.  Genus  Shigella 

3.  Genus  Salmonella  (including  Arizona) 

4.  Genus  Enterobacter 

5.  Genus  Citrobacter  (including  Levinea) 

6.  Genus  Klebsiella 

7.  Genus  Erwinia 

8.  Pseudomonas  aeruginosa, 
Pseudomonas  putida  and 
Pseudomonas  fluorescens 

9.  Serratia  marcescens 

10.  Yersinia  enterocolitica 

Sublist  B 

1.  Bacillus  subtilis 

2.  Bacillus  licheniformis 

3.  Bacillus  pumilus 

4.  Bacillus  globigii 

5.  Bacillus  niger 

6.  Bacillus  nato 

7.  Bacillus  amyloliguefaciens 

8.  Bacillus  aterrimus 

Sublist  C 

1.  Streptomyces  aureofaciens 

2.  Streptomyces  rimosus 

3.  Streptomyces  coelicolor 

Sublist  D 

1.  Streptomyces  griseus 

2.  Streptomyces  cyaneus 

3.  Streptomyces  venezuelae 

Sublist  E 

1.  One  way  transfer  of  Streptococcus 
mutans  or  Streptococcus  lactis  DNA 
into  Streptococcus  sanguis. 


Sublist  F 

1.  Streptococcus  sanguis 

2.  Streptococcus  pneumoniae 

3.  Streptococcus  faecalis 

4.  Streptococcus  pyogenes 

5.  Streptococcus  mutans 

.202-3    Exempt  Research — Specific 

Exemptions. 
Research  conducted  according  to  one 
of  the  following  specific  exemptions  is 
considered  to  present  no  significant  risk 
and  is  thus  exempt  as  described  in 
202-1. 

(a)  Recombinant  DNAs  in  Tissue 
Culture.  Recombinant  DNA  molecules 
derived  entirely  from  nonviral 
components  (that  is,  no  component  is 
derived  from  a  eukaryotic  virus)  that  are 
propagated  and  maintained  in  cells  in 
tissue  culture  are  exempt  from  these 
Guidelines  with  the  exceptions  listed 
below. 

(1)  Experiments  described  in  sections 

.205  which  require  specific  USDA 

approval  before  initiation  of  the 
experiment. 

(2)  Experiments  involving  DNA  from 
Class  3,  4,  or  5  organisms  or  cells  known 
to  be  infected  with  these  agents  [see 
section 206). 

(3)  Experiments  involving  the 
deliberate  introduction  of  genes  coding 
for  the  biosynthesis  of  molecules  toxic 
for  vertebrates  [see  section 322). 

(b)  Experiments  Involving  E.  coli  K-12 
Host-  Vector  Systems. 

(1)  Experiments  which  use  E.  coli  K-12 
host-vector  systems,  with  the  exeption 
of  those  experiments  listed  below,  are 
exempt  from  these  Guidelines  provided 
that:  (i)  the  E.  coli  host  shall  not  contain 
conjugation  proficient  plasmids  or 
generalized  transducing  phages,  and  (ii) 
lambda  or  lambdoid  or  Ff 
bacteriophages  or  nonconjugative 
plasmids  shall  be  used  as  vectors. 
However,  experiments  involving  the 
insertion  into  E.  coli  K-12  of  DNA  from 
prokaryotes  that  exchange  genetic 
information  with  E.  coli  may  be 
performed  with  any  E.  coli  K-12  vector 
(e.g.,  conjugative  plasmid).  When  a 
nonconjugative  vector  is  used,  the  E.  coli 
K-12  host  may  contain  conjugation- 
proficient  plasmids  either  autonomous 
or  integrated,  or  generalized  transducing 
phages. 

(2)  For  these  exempt  laboratory 
experiments,  BLl  physical  containment 
conditions  is  recommended. 

(3)  For  large-scale  [IS]  fermentation  to 
experiments,  BLl-LS  physical 
containment  conditions  is 
recommended.  However,  following 
review  by  the  IBC  of  appropriate  data 
for  a  particular  low  risk  host-vector 
system,  some  latitude  in  the  application 
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of  BLl-LS  requirements  as  outlined  in 

section 321(c)  is  permitted. 

Ultimately  the  containment  should  at 
least  be  equivalent  to  that  required  for 
the  non-modified  organism,  even  though 
that  may  be  less  stringent  than  BLl-LS. 

(4)  The  following  experiments  are  not 
covered  by  this  exemption: 

(i)  Experiments  described  in  section 
-2ns  which  require  specific  USDA 
approval  before  initiation  of  the 
experiment. 

(ii)  Experiments  involving  DNA  from 
Class  3,  4.  or  5  organisms  [see  section 
___206)  or  from  cells  known  to  be 
infected  with  these  agents  may  be 
conducted  under  containment 
conditions  specified  in  section 

-2nfi(p)  with  prior  IBC  review  and 
approval. 

(iii)  Large-scale  experiments  (e.g., 
more  than  10  liters  of  culture)  require 
prior  IBC  review  and  approval  (see 
section .321). 

(iv)  Experiments  involving  the 
deliberate  cloning  of  genes  coding  for 
the  biosynthesis  of  molecules  toxic  for 
vertebrates  [see  section 322). 

(c)  Experiments  Involving 
Sacchammyces  cere  vis  iae  Host-Vector 
Systems.  (1)  Experiments  which  use 
Saccharomyces  cerevisiae  hosLvector 
sytems,  with  the  exception  of 
experiments  listed  below,  are  exempt 
from  these  Guidelines  provided  that 
laboratory  strains  are  used. 

(2)  For  these  exempt  laboratory 
experiments,  BLl  physical  containment 
conditions  are  recommended. 

(3)  For  large-scale  fermentation 
experiments  BLl-LS  physical 
containment  conditions  are 
recommended.  However,  following 
review  by  the  IBC  or  appropriate  data 
for  a  particular  host-vector  system  some 
latitude  in  the  application  of  BLl-LS 
requirements  as  outlined  in  section 
.321(c)  is  permitted. 

(4)  The  following  experiments  are  not 
covered  by  this  exemption: 

(i)  Experiments  described  in  section 

.205  which  require  specific  USDA 

approval  before  initiation  of  the 
experiment. 

(ii)  Experiments  involving  Class  3,  4, 
or  5  organisms  (1)  or  cells  known  to  be 
infected  «vith  these  agents  may  be 
conducted  under  containment 

conditions  specified  in  section .301 

with  prior  IBC  review  and  approval. 

(iii)  Large-scale  experiments  (e.g., 
more  then  10  liters  of  cultiire)  require 
prior  IBC  review  and  approval  [see 
section .321). 

(iv)  Experiments  involving  the 
deliberate  cloning  of  genes  coding  for 
the  biosynthesis  of  molecules  toxic  for 
vertebrates  (see  section 322). 


(d)  Experiments  Involving  Bacillus 
subtilis  Host-  Vector  Systems.  Any 
asporogenic  Bacillus  subtilis  strain 
which  does  not  revert  to  a  sporeformer 
with  a  frequency  greater  than  10^  can  be 
used  for  cloning  DNA  with  the  exception 
of  these  experiments  listed  below. 
Indigenous  Bacillus  plasmids  and 
phages  whose  host-range  does  not 
include  Bacillus  cereus  or  Bacillus 
anthracis  may  be  used  as  vectors. 

(1)  For  these  exempt  laboratory 
experiments,  BLl  physical  containment 
conditions  are  recommended. 

(2)  For  large-scale  fermentation 
experiments  BLl-LS  physical 
containment  conditions  are 
recommended.  However,  following 
review  by  the  IBC  of  appropriate  data 
for  a  particular  host-vector  system,  some 
latitude  in  the  application  of  BLl-LS 
requirements  as  outlined  in  section 

.321(c)  is  permitted.  Ultimately,  the 

containment  should  at  least  be 
equivalent  to  that  required  for  the  non- 
modified  organism,  even  though  that 
may  be  less  stringent  than  BLl-LS. 

(3)  The  following  experiments  are  not 
covered  by  this  exemption: 

(i)  Experiments  described  in  section 

.206  which  require  specific  USDA 

approval  before  initiation  of  the 
experiment. 

(ii)  Experiments  involving  Class  3,  4, 
or  5  organisms  or  cells  known  to  be 
infected  with  these  agents  may  be 
conducted  under  containment 

conditions  specified  by  section .206 

with  prior  IBC  review  and  approval. 

(iii)  Large-scale  experiments  (e.g., 
more  than  10  liters  of  culture)  require 
prior  IBC  review  and  approval  (see 
section 321). 

(iv)  Experiments  involving  the 
deliberate  cloning  of  genes  coding  for 
the  biosynthesis  of  molecules  toxic  for 

vertebrates  (see  section .322). 

-2m    Agricultural  Research  that 


Requires  IBC  Notification  at 
Initiation— Category  2. 
Agricultural  biotechnology  research 

not  included  in  sections 202.3 

(exempt  research), .204  (research 

that  requires  IBC  approval  and  USDA 
registration  before  initiation),  and 

205  (research  that  requires  IBC  and 

USDA  approval  before  initiation),  shall 
be  conducted  at  Biosafety  Level  1  of 
containment.  A  registration  document  as 

described  in  section 204(b)  must  be 

completed,  dated,  and  signed  by  the 
principal  investigator  and  filed  with  the 
IBC  prior  to  or  at  the  time  of  the 
initiation  of  the  research  project. 

-PM    Agricultural  Research  that 
Requires  IBC  Approval  and  USDA 
Registration  Before  Initiation — 
Category  3. 


(a)  General.  Most  agricultural 
researdi  involving  the  cloning  of 
restricted  plant  and  animal  pathogens  or 
recombinant  DNA  experiments  with 
whole  animals  and  plants  as  well  as 
certain  research  work  involving 
pathogens  will  fall  within  this  category. 

(b)  Registration  Document 
Requirements.  Prior  to  initiating 
research  in  this  category,  principal 
investigators  must  submit  to  their  IBC  a 
registration  document  that  contains  (1)  a 
description  of  the  80urce(8)  of  DNA,  (2) 
a  description  of  the  nature  of  the 
inserted  DNA  sequences,  (3)  a 
description  of  the  hosts  and  vectors  to 
be  used,  (4)  a  statement  as  to  whether  a 
deliberate  attempt  will  be  made  to 
obtain  the  expression  of  the  inserted 
gene,  and,  if  so,  what  protein  is  intended 
to  be  produced,  (5)  a  statement  of  the 
Biosafety  Level  of  containment  to  be 
applied  to  the  research,  (6)  a  statement 
as  to  whether  the  intent  of  the  research 
is  to  develop  an  organism  or  a  product 
of  a  organism  for  eventual  release  in  an 
agricultural,  environmental,  industrial, 
or  pharmaceutical  appUcation,  and 

(7)  methodology  for  monitoring  the 
experiments. 

(c)  Agricultural  Research  To  Modify 
Human,  Animal,  or  Plant  Pathogens.  (1) 
Agricultural  research  that  introduces 
recombinant  DNA  or  genetic 
modifications  by  other  biotechnology 
techniques  with  Class  2,  Class  3,  or 
Class  4  organisms  (see  section 

206(a)  (2).  (3),  and  (4))  shall  be 

conducted  at  Biosafety  Levels  of 
Containment  2,  3,  and  4,  respectively. 

(2)  Agricultural  research  that 
introduces  recombinant  DNA  or  genetic 
tnodifications  by  other  biotechnology 
techniques  with  Class  5  organisms  [see 

section .206(c)  can  be  conducted  at 

the  biosafety  containment  level 
specified  in  the  USDA-APHIS  permit  for 
possession  and  culttire  of  the  organism. 

(3)  Agricultural  research  that 
introduces  recombinant  DNA  or  genetic 
modifications  by  other  biotechnology 
techniques  with  plant  pathogens  shall 
be  conducted  at  Biosafety  Level  1, 
unless  the  pathogen  is  of  Class  A  or 
Class  B(a)  requiring  higher  containment 

[see  section 206(d) — Classification 

of  Plant  Pathogens). 

(d)  Agricultural  Research  in  which 
DNA  from  Human,  Animal  or  Plant 
Pathogens  is  Cloned  in  Nonpathogenic 
Prokaryotic  or  Lower  Eukaryotic  Host- 
Vector  Systems.  (1)  Agricultural 
research  involving  recombinant  DNA 
and  other  biotechnology  gene  insertion 
techniques  in  which  DNA  from  Class  2 
or  Class  3  agents  (see  section 

206(a)  (2)  and  (3))  is  transferred 

into  nonpathogenic  prokaryotes  of  lower 
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eukaryotes  shall  be  subject  to  Biosafety 
Level  2.  Experiments  in  which  DNA 
from  Class  4  or  Class  5  agents  [see 

section 206(a)(4)  and  (c))  is 

transferred  into  nonpathogenic 
prokaryotes  or  lower  eukaryotes  shall 
be  subject  to  Biosafety  Level  2  if  it  has 
been  demonstrated  that  only  a  totally 
and  irreversibly  defective  fraction  of  the 
agent's  genome  is  present  in  a  given 
recombinant.  Until  such  demonstration 
is  made,  the  research  shall  be  conducted 
subject  to  the  Biosafety  Level  required 
for  a  culture  of  the  higher-classed  agent. 
Containment  for  particular  experiments 
in  this  category  may  be  lowered  to 
Biosafety  Level  1  with  the  approval  of 
the  IBC  if,  prior  to  instituting  such  lower 
level,  notification  is  given  to  the  USDA. 

(2)  Agricultural  research  involving 
recombinant  DNA  experiments  in  which 
DNA  from  Class  A  plant  pathogens  [see 

section 206(d))  is  transferred  into 

nonpathogenic  prokaryotes  or  lower 
eukaryotes  shall  be  performed  under 
Biosafety  Level  2  containment. 
Containment  for  particular  experiments 
in  this  category  may  be  lowered  to 
Biosafety  Level  1  with  the  approval  of 
the  IBC  if,  prior  to  instituting  such  lower 
level,  notification  is  given  to  the  USDA 
and  demonstration  is  made  that  only  a 
totally  and  irreversibly  defective 
fraction  of  the  agent's  genome  is  present 
in  a  given  recombinant. 

(e)  Agricultural  Research  Using 
Animal  or  Plant  Viruses  Vectors  in 
Tissue  Culture  or  Whole  Plant  or 
Animal  Systems.  (1)  Agricultural 
research  using  vectors  derived  from 
DNA  or  RNA  of  infectious  Class  2,  3,  or 

4  animal  viruses  [see  section 206), 

or  defective  Class  2,  3,  or  4  animal 
viruses  in  the  presence  of  a  helper  virus, 
can  be  performed  in  tissue  culture 
systems  at  Biosafety  Level  2,  3,  or  4, 
respectively. 

(2)  Agricultural  research  using  vectors 
derived  from  DNA  or  RNA  of  infectious 
Class  5  viruses,  or  defective  Class  5 
viruses  in  the  presence  of  a  helper  virus 
shall  be  conducted  in  tissue  culture  or 
whole  animal  systems  at  the 
containment  level  specified  by  the 
USDA-APHIS  permit  required  for 
possession  and  culture  of  the  organism. 

(3)  Agricultural  research  using  vectors 
derived  from  DNA  or  RNA  of  infectious 

Class  A  (see  section 206(d))  plant 

viruses,  or  defective  Class  A  plant 
viruses  in  the  presence  of  a  helper  virus, 
shall  be  conducted  in  tissue  culture 
systems  or  whole  plants  at  Biosafet>' 
Level  2. 

(4)  Agricultural  research  using  vectors 
derived  from  DNA  or  RNA  of  plant  or 
animal  viruses,  or  defective  animal  or 
plant  viruses  in  the  presence  of  a  helper 
virus,  that  are  not  included  in  the  above 


sections  may  be  conducted  in  tissue 
culture  systems  or  whole  plant  systems 
under  Biosafety  Level  1,  or  in  whole 
animals  under  Biosafety  Level  1  or 
NABS  1  containment. 

Caution:  Special  attention  should  be 
used  in  evaluating  the  containment 
levels  for  experiments  which  may  either 
enhance  the  pathogenicity  or  extend  the 
host  range  of  viruses  or  viral  vectors 
under  conditions  which  permit  a 
productive  infection.  In  such  cases,  the 
investigator  and  the  IBC  should 
seriously  consider  raising  the  physical 
containment  by  at  least  one  level. 
Defective  viral  genomes  are  usually 
considered  to  be  a  portion  of  nucleic 
acid  equal  to  less  than  two-thirds  of  the 
total  viral  genome. 

(f)  Agricultural  Research  to 
Transform  Whole  Animals  and  Plants 
by  Recombinant  DNA  Techniques.  (1) 
DNA  from  any  source  except  for  greater 
than  two-thirds  of  an  eukaryotic  viral 
genome  may  be  transferred  to  any  non- 
human  vertebrate  or  invertebrate  animal 
and  propagated  under  containment 
conditions  appropriate  to  the  organism 
under  study.  All  such  research  must  be 
conducted  at  a  minimum  at  biosafety 
level  1.  If  viral  nucleic  acid  is  used  as 
the  vector,  it  should  be  demonstrated 
that  it  does  not  lead  to  productive 
infection. 

(2)  DNA  from  any  source  may  be 
transferred  to  plants  provided  the 
introduced  DNA  or  RNA  consists  of 
well-characterized  genes  containing  no 
sequences  harmful  to  humans,  animals, 
or  plants.  The  vector  must  consist  of 
DNA  or  RNA:  (i)  from  exempt  host- 
vector  systems  listed  in  section 309 

(ii)  from  plants  of  the  same  or  closely 
related  species;  (iii)  from  nonpathogenic 
prokaryotes  or  nonpathogenic  lower 
eukaryotic  plants;  (iv)  from  plant 
pathogens  only  if  sequences  resulting  in 
production  of  disease  symptoms  have 
been  deleted;  or  (v)  chimeric  vectors 
constructed  from  sequences  defined  in 
(i)  to  (iv)  above.  The  DNA  may  be 
introduced  by  any  suitable  method.  If 
sequences  of  DNA  which  produce 
disease  symptoms  are  retained  for 
purposes  of  introducing  the  DNA  into 
the  plant,  greenhouse-grown  plants  must 
be  shown  to  be  free  of  such  sequence 
before  such  plants,  plant  derivatives,  or 
seed  from  such  plants  can  be  used  in 

field  tests  (see  section 205(b). 

(g)  Agricultural  Research  that 
Involves  Release  of  Non-pathogenic, 
Intrageneric  Organisms.  Organisms  that 
fit  the  category  in  the  BSCC  definition 

are  presented  in  section .201(c), 

involving  non-pathogenic  organisms  of 
the  same  genus,  may  be  released  into 
field  tests  upon  IBC  approval  and  USDA 
registration,  as  described  in .204(b). 


.205    Agricultural  Research  that 

Requires  USDA  and  IBC  Approval 
Before  Initiation:  Release  of 
Organisms — Category  4. 
(a)  General.  Experiments  in  this 
category  are  those  that  involve  release 
of  an  organism  modified  by  genetic 
engineering,  including  those  developed 
in  exempt  categories  of  laboratory 
research,  into  the  environment  on  a 
small  scale  for  agricultural  research 
purposes.  But  excepting  those  in 

204(g)  these  experiments  may 

require  specific  review  by  the 
Agriculture  Biotechnology  Recombinant 
DNA  Advisory  Committee  (ABRAC)  as 
well  as  approval  by  the  USDA  and  IBC 
before  initiation.  For  these  reviews,  the 
IBC  shall  be  expanded  [see  subpart 

4)  to  provide  expertise  for  both  the 

organism  in  question  and  the  geographic 
area  where  the  research  is  to  be 
conducted.  Requests  for  approvals  shall 
follow  the  procedures  set  forth  in  these 
Guidelines.  To  ensure  protection  for 
proprietary  data,  any  public  notice 
regarding  a  request  for  an  approval 
which  is  designated  by  the  entity  as 

proprietary  under  section .502  will 

be  issued  only  after  consultation  wrtth 
the  entity  as  to  the  content  of  the  notice. 

(b)  Notional  Environmental  Policy  Act 
Requirements.  All  entities  submitting  for 
USDA  approval  a  research  project  under 
these  Guidelines,  whether  the 
submission  is  required  or  voluntary, 
which  involves  the  deliberate  release  of 
organisms  modified  by  biotechnology, 
shall  include  with  the  submission  a  draft 
of  a  proposal  to  be  used  by  the 
Department  in  preparing  an 
environmental  assessment. 

(c)  Proposals  for  the  Research 
Release  of  Nonmicroscopic  Plants.  The 
following  points  are  to  be  used  by 
scientists  preparing  proposals 
requesting  approval  for  releasing 
nonmicroscopic  plants  in  small-scale 
plots  for  agricultural  research  purposes. 
Information  on  every  point  will  not  be 
necessary  in  all  cases  but  will  depend 
on  the  properties  of  the  parental 
organism  and  the  effect  of  the 
modification  on  these  properties. 

The  proposal  shall  include  a 
statement  of  objectives  and  a 
description  of  materials  and  methods, 
including  methodology  for  monitoring 
the  experiments,  and  expected  results.  A 
summary  of  relevant  preliminary  results 
shall  accompany  the  proposal. 
Information  to  be  submitted  shall 
include  but  not  be  limited  to: 

(1)  Description  of  Plant  Materials. 
Give  common  and  scientific  names  of 
plants.  Identify  the  specific  cultivars  or 
genetic  lines  to  be  used.  Include 
information  on  the  relative  homogeneity 


23374 


Federal  Register  /  Vol.  51.  No.  123  /  Thursday.  June  26.  1986  /  Notices 


of  the  plant  cultivan  or  lines  and 
specific  genetic  markers  they  are  known 
to  possess. 

(2j  Vectors  and  Method  of  Introduction 

(i)  Describe  the  cloned  DNA  segment, 
if  any,  and  its  expression  in  the  new 
host 

(ii]  Give  the  method(s)  by  which  the 
proposed  DNA  vector,  if  used,  was 
constructed  and  introduced.  Diagrams 
are  very  helpful  and  may  be  necessary 
for  adequate  understanding  of  the 
construct.  Explain  the  advantages  (and 
disadvantage(s),  if  appropriate]  of  your 
vectors,  if  other  candidate  vectors  could 
be  considered. 

(iii)  If  microorganisms  are  used  to 
introduce  vectors  or  are  vectors 
themselves,  indicate  how  they  compare 
with  «vild-type  strains.  If  disabled 
pathogens  are  used  to  transmit  the 
vector,  indicate  factors  that  will  prevent 
these  microorganisms  from  regaining  or 
acquiring  pathogenic  potential.  If  the 
vector  is  likely  to  survive  independently 
of  the  desired  host(s).  refer  to  this 
possibility,  and  provide  data  to  assess 
the  potential  for  such  transfer  to  other 
organisms. 

(iv)  If  microorganisms  are  used  to 
introduce  vectors,  the  absence  of  these 
microorganisms  in  the  plants  to  be 
released  in  the  field  should  be 
docimiented. 

(3)  Characteristics  and  Monitoring  of 
Genetically  Engineered  and  Control 
Plants. 

(i)  Provide  data  from  greenhouse  or 
growth  chamber  studies  to  support  the 
safety  of  the  prospective  release.  Data 
should  include  morphological  data  for 
up  to  two  generations  of  plants  as 
appropriate.  Supply  any  molecular  or 
physiological  data,  especially  as 
applicable  to  the  trait(s)  under 
consideration,  to  demonstrate  the 
stability  of  the  incorporated  gene. 
Specify  plant  monitoring  procedures, 
sensitivity,  frequency,  and  types  of  data 
to  be  obtained. 

(ii)  Specify  design  of  the  field  plot. 
Plants  should  be  grown  in  controlled 
access  fields  under  specified  conditions 
appropriate  for  the  plant  under  study 
and  the  geographical  location.  Such 
conditions  should  include  provisions  for 
using  good  cultural  and  pest  control 
practices,  for  physical  isolation  from 
plants  of  the  same  species,  or  from 
species  which  may  cross-pollinate  with 
the  test  species  outside  of  the 
experimental  plot  in  accordance  with 
pollination  characteristics  of  the 
species,  and  for  further  preventing 
plants  genetically  modiHed  by 
biotechnology  from  becoming 


established  in  an  environment  by  seeds 
or  vegetative  propagules. 

(iii)  Supporting  data  should  incbde 
the  following:  (a)  total  area  and  size  of 
plant  population;  (b)  geographical 
location(s);  (c)  plot  design  including 
replication,  row  spacing,  and  nature  of 
border  rows:  (d)  plant  monitoring 
procedures  such  as  sensitivity  and 
frequency  of  monitoring,  types  of  data  to 
be  obtained  including  leaf,  seed,  fruit,  or 
root  characteristics,  and  disease,  insect 
and  other  animal  population  monitoring 
as  appropriate;  (e)  techniques  for 
monitoring  the  vector  or  altered  DNA; 
and  (f)  access  and  security  measures. 

(d)  Proposals  for  the  Release  of 
Nonmicroscopic  Animals.  The  following 
points  shall  be  used  by  scientists 
preparing  proposals  requesting  approval 
for  releasing  nonmicroscopic  animals  for 
agricultural  research  purposes. 
Informabon  on  every  point  will  not  be 
necessary  in  all  cases  but  will  depend 
on  the  properties  of  the  pwrental  animal 
and  the  effect  of  the  modification  on 
these  properties. 

The  proposal  shall  include  a 
statement  of  objectives  and  a 
description  of  materials  and  methods, 
inclucfing  methodology  for  monitoring 
the  experiments,  and  expected  results.  A 
summary  of  relevant  preliminary  results 
must  accompany  the  proposal. 
Information  to  be  submitted  shall 
include  but  not  be  limited  to: 

(1)  Description  of  Animals.  Give 
common  and  scientific  names  of  the 
animals.  Identify  the  specific  breeds  or 
genetic  lines  to  be  used.  Include 
information  on  the  relative  homogeneity 
of  the  breed  or  Une  and  specific  genetic 
markers  they  are  known  to  possess. 

(2)  Vectors  and  Method  of  Introduction. 

(i)  Describe  the  cloned  DNA  segment, 
if  any,  and  its  expression  in  cells  and  in 
the  transgenic  animal. 

(ii)  Give  the  method(s)  by  which  the 
proposed  DNA  vector,  if  used,  was 
constructed.  Diagrams  are  very  helpful 
and  may  be  necessary  for  adequate 
understanding  of  the  construct.  Explain 
the  advantages  (and  clisadvantage(8),  if 
appropriate)  of  your  vectors,  if  other 
candidate  vectors  could  be  considered. 

(iii)  Give  the  method  of  introducing 
the  genetic  modification.  If 
microorganisms  are  used  to  introduce 
vectors  or  are  vectors  themselves,  or  if 
disabled  pathogens  are  used  to  transmit 
the  vector,  indicate  factors  that  will 
most  likely  prevent  these 
microogranisms  from  regaining  or 
acquiring  pathogenic  potential.  If  the 
vector  or  the  inserted  sequence  is  likely 
to  survive  independently  of  the  desired 
host(s)  or  to  combine  with  DNA  of  the 
host  or  indigenous  viruses  to  survive 


independently,  refer  to  this  possibility 
and  provide  any  available  data  to 
assess  the  probability  of  such  transfer  to 
other  organisms. 

(3)  Characteristics  and  Monitoring  of 
Genetically  Engineered  and  Control 
Animals. 

(i)  Provide  data  to  support  the  safety 
of  prospective  release.  Data  shall 
include  morphological  data  for  up  to  two 
generations  of  animals  as  appropriate. 
Molecular  or  physiological  data, 
demonstrating  the  stability  of  the 
incoprorated  gene,  especially  as 
applicable  to  the  trait(s)  under 
consideration,  should  be  supplied 
together  with  monitoring  procedures, 
sensitivity,  frequency,  and  types  of  data 
to  be  obtained. 

(ii)  Specify  design  of  the  field  location. 
Animals  shall  be  housed  under  specified 
conditions  appropriate  for  the  animal 
under  study  and  the  nature  of  the 
modification.  Such  conditions  shall 
include  provisions  for  using  good  animal 
husbandry  and  pest  control  practices, 
for  physical  isolation  from  animals  of 
the  same  species,  or  of  species  which 
may  cross-breed  with  the  test  species 
outside  of  the  experimental  area  in 
accordance  with  reproductive 
characteristics  of  the  species. 
Procedures  for  assessing  alterations  in 
the  the  spread  of  modified  organisms 
containing  recombinant  DNA  shall  be 
developed. 

(iii)  Supporting  data  should  include 
the  following:  (A)  total  area  and  size  of 
the  trial — number  of  animals  and 
dimensions  of  the  enclosure;  (B) 
geographical  location;  (C)  animal 
monitoring  procedures,  frequency,  types 
of  data  to  be  obtained  including  disease, 
insect,  and  other  animal  population 
monitoring  as  appropriate;  (d) 
techniques  for  monitoring  the  vector 
and/or  altered  DNA;  and  (e)  access  and 
security  measures. 

(e)  Proposals  for  the  Release  of 
Microorganisms.  The  following  points 
are  to  be  used  by  scientists  preparing 
proposals  requesting  approval  for 
releasing  microorganisms,  including 
viruses,  for  research  in  agricultural 
systems.  Information  on  every  point  will 
not  be  necessary  in  all  cases,  but  will 
depend  on  the  properties  of  the  parental 
organism  and  the  effect  of  the 
modification  on  these  properties. 

Approval  of  small-scale  field  tests  will 
depend  upon  the  demonstration  of 
safety  using  results  of  laboratory  and 
greenhouse  testing  of  the  modified 
organism.  Data  from  small-scale  field 
tests  will  provide  information  on 
enviommental  effects  of  the  modified 
organism  and  may  be  necessary  in 
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lion  for  approval  of  large-scale 
tests  andconmiercial  applications. 

(1)  Sammary.  Present  a  summary  of 
the  proposed  trial  including  objectives, 
significance,  and  justification  of  the 
requesL 

f2)  Gmmtic  Considerations  of  Modified 
Organmm  to  be  Tested. 

(i)  Cfearacteristics  of  the  Non-modified 
Parsital  Organism. 

(a)  laiDrmation  on  identification, 
taxonoay,  source,  and  strain. 

(B)  farformation  on  organism's 
reprodnctive  cycle  and  capacity  for 
genetic  transfer. 

(ii)  Molecular  Biology  of  the  Modified 
Organism. 

(A)  Introduced  Genes.  Give  source 
and  function  of  the  DNA  sequence  used 
to  modify  the  organism  to  be  tested  in 
the  environment.  Identify  and  give  the 
taxonomy,  source  and  strain  of 
organisms  donating  the  DNA. 

(B)  Construction  of  the  Modified 
Organism:  [1)  describe  the  method(s)  by 
wUcb  Ibe  vector  with  in8ert(s)  has  been 
conitnscted  (include  diagrams  as 
appropriate),  [2]  describe  the  method  of 
introdiiiction  of  the  vector  carrying  the 
insert  into  the  organism  to  be  modified 
and  the  procedure  for  selection  of  the 
modified  organism,  [3]  specify  the 
amoimt  and  nature  of  any  vector  and/or 
donor  DNA  remaining  in  the  modified 
organism.  [4]  give  the  laboratory 
containment  conditions  specified  in 
these  Guidelines  for  the  modified 
organisms. 

(C)  Genetic  Stability  and  Expression: 
Present  results  and  interpretation  of 
preliminary  tests  designed  to  measure 
genetic  stability  and  expression  of  the 
introduced  DNA  in  the  modified 
organism. 

(3)  Proposed  Field  Trials. 

(i)  Pie-Field  Trial  Considerations. 
Provide  data  related  to  any  anticipated 
effects  of  the  modified  microorganism 
on  target  and  nontarget  organisms  from 
microcosm,  greenhouse,  or  growth 
cbanfaer  experiments  that  stimulate  trial 
conditions.  The  methods  of  detection 
and  ssnsitivity  of  sampling  tadmiques 
and  periodicity  of  sampling  shodd  be 
indicated.  These  studies  should  include. 
where  relevant,  assessment  of  the 
following  items: 

(A)  Survival  of  the  modified  organism. 

(B)  Replication  of  the  modified 
orgeeism. 

(Q  Dissemination  of  the  modified 
oigmism  by  wind,  water,  soil,  mobile 
organisnis,  and  other  means. 

(ii)  Conditions  of  the  trial.  Describe 
the  trial  involving  release  of  the 
modtfted  organisms  into  the 
environment. 


(A)  Numbers  of  organisms  and 
methods  of  application. 

(B)  Provide  information  including 
diagrams  of  the  experimental  location 
and  the  inunediate  surroundings. 
Describe  characteristics  of  the  site  that 
would  influence  containment  or 
dispersal. 

(C)  If  the  modified  organism  has  a 
target  organism,  provide  its 
identification  and  taxonomy  and  the 
anticipated  mechanism  and  result  of  the 
interaction  between  the  released 
microorganism  and  the  target  organism. 

(iii)  Containment.  Indicate 
containment  procedures  in  the  event  of 
accidental  release  as  well  as 
international  release  and  procedures  for 
emergency  termination  of  the 
experiment.  Specify  access  and  security 
measures  for  the  area(8)  in  which  the 
tests  will  be  performed. 

(iv)  Monitoring.  Describe  monitoring 
procedures  and  their  Kmits  of  detection 
for  survival,  dissemination,  and 
nontarget  interactions  of  the  modified 
microorganism.  Include  periodicity  of 
sampling  and  rationale  for  monitoring 
procedtnes.  Collect  data  to  compare  the 
modified  organisms  with  the  non- 
modified  microorganism  most  similar  to 
the  modified  organism  at  the  time  of  the 
trial.  Results  of  monitoring  should  be 
submitted  to  the  OAB  according  to  a 
schedule  specified  at  the  time  of 
approval. 

—206    Classifications  of  Organisms 
on  the  Basis  of  Hazard. 

(a)  Classification  of  Human  and  Animal 
Etiologic  Agents. 

(1)  Class  1  Agents.  All  bacterial, 
parasitic  fungal,  viral,  rickettsial,  and 
chlamydial  agents  not  included  in  higher 
classes. 

[2)  Class  2  Agents. 
(i)  Bacterial  Agents. 

Acinetobacter  calcoaceticus 
Actinobacillus — all  species 
Aeromonas  hydrophiia 
Arizona  hinshawii-all  serotypes 
Bacillus  anthracis 
Bordetella — all  species 
Borrelia  recurrenUs,  B.  vincenti 
Campylobacter  fetus 
Campylobacter  jejuni 
Chlamydia  psittad 
Chlamydia  trachomatis 
Clostridium  botulism,  CI.  chanvoei,  CI. 

haemolyticum.  CI.  histolyticum,  CL 

novyi,  CI.  septicum,  CI.  tatani 
Corynebacteriiim  diphtheriae,  C.  equi,  C. 

haemalyticum,  C.  pseudotuberctUosis, 

C.  pyogenes,  C.  renale 
Edwardsiella  tarda 
Erysipelothrix  insidiosa 


Escherichia  coli — all  enteropathogenic 
enterotoxigenic,  enteroinvasive  and 
strains  bearing  K1  antigen 
Haemophilus  ducreyi,  H.  Influenzae 
Klebsiella — all  species  and  all  serotypes 
Legionello  pneumphila 
Leptospira  interrogans — all  serotypes 
Listeric — all  spedes 
Moraxelia — all  spedes 
Mycobacteria — all  spedes  except  those 

listed  in  Class  3 
Mycoplasma — all  spedes  except 

Mycoplasma  mycoides  and 

Mycoplasma  agaiactiae,  which  are  in 

Class  5 
Neisseric  gonorrhoeae.  N.  Meningitis 
Pasteurella — all  species  except  those 

listed  in  Class  3 
Salmonella — all  species  and  aB 

serotypes 
Shigella — all  species  and  all  serotypes 
Sphaerophorus  necrophorus 
Staphlococcus  aureus 
Streptobacillus  monififormis 
Streptococcus  pneumoniae 
Streptococcus  pyogenes 
Treponemo  carateum,  T.  pallidum,  and 

T.  pertenue 
Vibrio  cholerae 
Vibrio  parahemolyticus 
Yersinia  enterocolitica 

{u]  Fungal  Agents. 
Actinomycetes  (including  Nocardia 

species,  Actinomyces  species,  and 

Arachnia  propionica)  (2) 
Blastomyces  dermatitis 
Cryptococcus  neofonnaiu 
Paracocddioides  braziliensis 

(iii)  Parasitic  Agents. 
Endamoeba  histolytica 
Leishmania  sp. 
Naegleria  gruberi 
Schistosoma  mansoni 
Toxoplasma  gondii 
Toxocara  canis 
Trichinella  spiralis 
Trypanosoma  cruzi 

(iv)  Viral,  Rickettsial,  and  Chlamydial 
Agents. 

Adenoviruses — human — aH  tsrpes 
Cache  Valley  virus 
Coxackie  A  and  B  viruses 
Cytomegaloviruses 
Echoviruses — all  types 
Encepnalomyocarditis  virus  (^)fC) 
Flanders  virus 
Hart  Park  virus 

Hepatitis-associated  antigen  material 
Herpes  viruses — except  Herpesvirus 

simiae  (Monkey  B  virus)  wfaidi  is  in 

Class  4 
Corona  viruses 
Influenza  viruses — all  types  except  A/ 

PR8/34,  which  is  in  Class  1 
Langat  virus 

Lymphogranuloma  venereum  agent 
Measles  vims 
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Mumps  virus 

Parainfluenza  virus — all  types  except 

Parainfluenza  virus  3,  SF4  strain. 

which  is  in  Class  1 
Polioviruses — all  types,  wild  and 

attenuated 
Poxviruses — all  types  except  Alastrim, 

Smallpox,  and  Whitepox  which  are 

Class  5  and  Monkey  pox  which, 

depending  on  experiments,  is  in  Class 

3  or  Class  4 
Rabies  virus — all  strains  except  Rabies 

street  virus  which  should  be  classified 

in  Class  3 
Reoviruses — all  types 
Respiratory  Syncytial  virus 
Rhinoviruses — all  types 
Simian  viruses — all  types  except 

Herpesvirus  simiae  (Monkey  B  virus) 

and  Marburg  virus  which  are  in  Class 

4 
Sindbis  virus 
Tensaw  virus 
Turiock  virus 
Vaccinia  virus 
Varicella  virus 
Vesicular  stomatitis  virus(3) 
Vole  rickettsia 
Yellow  fever  virus.  17D  vaccine  strain 

(3)  Class  3  Agents. 
(i)  Bacterial  agents. 

Bartonella — all  species 
Brucella — all  species 
Francisella  tularensis 
Mycobacterium  avium.  M.  bovis,  M- 

tuberculosis 
Pasteurelia  multocide  type  B  ("buffalo" 

and  other  foreign  virulent  strains)  (3) 
Pseudomonas  n)aUei(3) 
Pseudomonas  pseudmallei(3) 
Yersinia  pestis 

[ii]  Fungal  Agents. 

Coccidioides  inunitis 
Histoplasma  capsulatum 
Histoplasma  capsulatum  var.  duboisii. 

(iii)  Parasitic  Agents. 

None. 

(iv)  Viral.  Rickettsial,  and  Chlamydia 

Agents. 

Monkey  pox,  when  used  in  vitro  (4) 

Arboviruses — all  strains  except  those  in 
Class  2  and  4  (Arboviruses  indigenous 
to  the  United  States  are  in  Class  3 
except  those  listed  in  Class  2.  West 
Nile  and  Semliki  Forest  viruses  may 
be  classed  up  or  down  depending  on 
the  conditions  of  use  and  geographical 
location  of  the  laboratory) 

Dengue  virus,  when  used  for 

transmission  or  animal  inoculation 
experiments 

Lymphocytic  choriomeningitis  virus 
(LCM) 

Rabies  street  virus 

Rickettsia — all  species  except  Vole 
rickettsia  when  used  for  transmission 
or  animal  inoculation  experiments 


Yellow  fever  virus— wild,  when  used  in 
vitro 

(4J  Class  4  Agents. 
(i)  Bacterial  Agents. 
None. 

[ii)  Fungal  Agents. 
None. 

(iii)  Parasitic  Agents. 

None. 

(iv)  Viral.  Rickettsial,  and  Chlamydia 
Agents. 

Ebola  fever  virus 
Monkey  pox.  when  used  for 

transmission  or  animal  inoculation 

experiments  (4) 
Hemorrhagic  fever  agents,  including 

Crimean  hemorrhagic  fever  (Congo). 

}unin,  and  Machupo  viruses,  and 

others  as  yet  undefined 
Herpesvirus  simiae  (Monkey  B  virus) 
Lassa  virus 
Markburg  virus 
Tick-borne  encephalitis  virus  comples, 

including  Russian  spring-summer 

encephalitis,  Kyasanur  forest  disease, 

Omsk  hemorrhagic  fever,  and  Central 

European  encephalitis  viruses 
Venezuelan  equine  encephalitis  virus, 

epidemic  strains,  when  used  for 

transmission  or  animal  inoculation 

experiments 
Yellow  fever  virus — wild,  when  used  for 

transmission  or  animal  inoculation 

experiments 
Yellow  fever  virus — wild,  when  used  for 

transmission  or  animal  inoculation 

experiments 

(b)  Classification  of  Oncogenic 
Viruses  on  the  Basis  of  Potential 
Hazard. 

(1)  Low-Risk  Oncogenic  Viruses. 

Rous  sarcoma 

SV-40 

CELO 

AD7-SV40 

Polyoma 

Bovine  papilloma 

Rat  mammary  tumor 

Avian  leukosis 

Murine  sarcoma 

Mouse  mammary  tumor 

Rat  leukemia 

Hamster  leukemia 

Bovine  leukemia 

Dog  sarcoma 

Mason-Pfizer  monkey  virus 

Marek's 

Guinea  pig  herpes 

Lucke  (Frog) 

Adenovirus 

Shope  flbroma 

Shope  papilloma 

(2)  Moderate-Risk  Oncogenic  Viruses. 
Ada-SV40 
FeLV 

HV  Saimiri 
EBV 


in'.- 


SSV-1 
GalV 
HV  ateles 
Yaba 

FeSV  ,n 

[c]  Class  5  Agents.  \c 

(1)  Animal  Disease  Organisms  Which 
are  Forbidden  Entry  into  the  United 
States  by  Law. 

Foot  and  mouth  disease  virus. 

(2)  Animal  Disease  Organisms  and 
Vectors  Which  are  Forbidden  Entry  into 
the  United  States  by  USDA  Policy. 
African  horse  sickness  virus 

African  swine  fever  virus 

Besnoitia  besnoiti 

Boma  disease  virus 

Bovine  infectious  petechial  fever 

Camel  pox  virus 

Ephemeral  fever  virus 

Fowl  plague  virus 

Goat  pox  virus 

Hog  cholera  virus 

Louping  ill  virus 

Lumpy  skin  disease  virus 

Narobi  sheep  disease  virus         •■»- 

Newcastle  disease  virus  (Asiatic 

strains) 
Mycoplasma  agalactiae  (contagious 

agalactia  of  sheep) 
Rickettsia  ruminatium  (heart  water) 
Rift  Valley  fever  virus 
Rhinderpest  virus 
Sheep  pox  virus 
Swine  vesicular  disease  virus 
Tescben  disease  virus 
Trypanosoma  vivax  (Nagana) 
Trypanosoma  evanisi 
Theileria  parva  (East  Coast  fever) 
Theileria  annulata 
Theileria  lawrencei 
Theileria  bovis 
Theileria  hird 
Vesicular  exanthema  virus 
Wesselsbron  disease  virus 
Zyonema 

(5)  Organisms  which  may  not  be 
Studied  in  the  United  States  Except  at 
Specified  Facilities. 
Small  pox 
Alastrim 
Whitepox 

(d)  Classification  of  Plant  Pathogens. 

(1)  Plant  and  Insect  pathogens  are 
classified  into  two  subgroups: 

(i)  Class  lA — all  organisms  subject  to 
quarantine  restrictions  by  State  and 
Federal  programs  for  any  of  the 
following  reasons: 

(A)  Not  known  to  occur  in  the  United 
States; 

(B)  Not  widely  distributed  throughout 
the  ecological  range  of  their  hosts: 

(C)  Subject  to  Federal  or  State 
eradication  or  suppression  programs. 

(ii)  Class  IB— All  those  not  in  Class 
lA 
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(2)  More  specifically.  USDA/APHIS/ 
Plant  Protection  and  Quarantine 
Programs  have  placed  plant  pathogenic 
organisms  into  three  categories 
according  to  risk: 

(i)  Class  A:  Pathogens  presenting  risks 
of  spreading  into  noninfested  areas:  (A) 
foreign  pathogens  new  to  or  not  widely 
distributed  in  the  United  States:  (B) 
domestic  pathogens  of  limited  United 
States  distribution,  including  problem 
pathogens:  (C)  State  regulated 
pathogens,  and  (D)  exotic  strains  of 
domestic  pathogens. 

(ii)  Class  B:  Biocontrol  Agents  and 
Pollinators. 

(A)  High  risk — weed  antagonist; 
shipments  accompanied  by  prohibited 
plant  material  or  accompanied  by 
organisms  falling  under  paragraph  (c)(1) 
of  this  section. 

(B)  Low  risk — pure  cultures  of  known 
benencial  organisms. 

(iii)  Class  C:  Domestic  pathogens  that 
have  attained  their  ecological  range. 

Subpart 3    Contaiiunent 

301    General  Information. 


(a)  The  object  of  containment  is  to 
confine  hazardous  organisms  and  thus 
to  reduce  the  potential  for  exposure  of 
the  laboratory  worker,  persons  outside 
of  the  laboratory,  and  the  environment. 

(b)  The  first  principle  of  containment 
is  a  strict  adherence  to  good 
microbiological  practices.  Consequently, 
all  personnel  directly  or  indirectly 
involved  in  experiments  must  receive 
adequate  instruction.  See  section 

402(e).  This  shall,  at  a  minimum, 

include  instructions  in  aseptic 
techniques  and  inthe  biology  of  the 
organisms  used  in  the  experiments  so 
that  the  potential  biohazards  can  be 
understood  and  appreciated. 

(c)  Any  entity  working  with  agents 
with  a  known  or  potential  biohazard 
shall  have  an  emergency  plan  which 
describes  the  procedures  to  be  followed 
if  an  accident  contaminates  personnel  or 
the  environment.  The  Principal 
Investigator  (PI)  must  ensure  that 
everyone  in  the  laboratory  is  familiar 
with  both  the  potential  hazards  of  the 
work  and  the  emergency  plan.  If  an 
entity  is  working  with  a  known 
pathogen  for  which  there  is  an  effective 
vaccine,  the  vaccine  shall  be  made 
available  to  all  workers.  Where 
serological  monitoring  is  clearly 
appropriate,  it  shall  be  provided. 

(d)  Physical  containment  is  achieved 
through  the  use  of  laboratory  practices, 
containment  equipiment,  and  special 
laboratory  design.  Four  levels  of 
increasing  physical  confinement 
applicable  to  microorganisms  and  small 
laboratroy  animals  are  described  below 
(section 302  through 305).  The 


containment  practices  described  in 
these  levels  shall  be  applied  to 
agricultural  biotechnology  research 
activities  governed  by  these  Guidelines. 
The  enumeration  of  these  minimum 
practices  is  not  intended  to  foreclose  the 
adoption  of  more  strigent  practices  in 
any  particular  agricultural 
biotechnology  research  project. 

(e)  In  addition,  four  levels  of  increasing 
physical  confinement  applicable  to  all 
nonmicroscopic  animals  utilized  in 
agricultural  biotechnology  research  are 

described  in  sections 312  through 

317,  infra. 

(f)  Sections 318  through 320 

sets  forth  the  conditions  applicable  to 
agricultural  research  involving 
nonmicroscopic  plants. 

(g)  Moreover,  biological  organisms  by 
their  very  nature  lend  themselves  to 
biological  containment,  that  is,  the 
application  of  highly  specific  biological 
barriers.  Biological  specificity  exists 
which  limits  either  (1)  the  infectivity  of  a 
vector,  or  vehicle,  (plasmid  or  virus)  for 
specific  hosts  or  (2)  its  dissemination 
and  survival  in  the  environment.  For 
example,  the  vectors  that  provide  the 
means  for  replication  of  the  recombinant 
DNAs  or  host  cells  in  which  they 
replicate  can  be  genetically  designed  to 
decrease  by  many  orders  or  magnitude 
the  probability  of  dissemination  of  the 
modified  organisms.  Further  details  on 
biological  containment  may  be  found  in 
sections 307  and .309. 

(h)  Possible  alternate  combinations  of 
physical  and  biological  containment 
safeguards  are  set  forth  in  section 

310.  The  USDA  will  consider 

further  relaxing  the  physical 
containment  levels  required  for  research 
if  proven  biological  containment 
practices  so  warrant. 

-tfiP    Laboratory  Research 
Involving  Microorganisms —     ■ 
Biosafety  Level  1. 

Biosafety  Level  1  is  suitable  for  work 
involving  agents  of  no  known  or 
minimal  potential  hazard  to  laboratory 
personnel  and  the  envirormient.  The 
laboratory  is  not  separated  from  the 
general  traffic  patterns  in  the  bulding. 
Work  is  generally  conducted  on  open 
bench  tops.  Special  containment 
equipment  is  not  required  or  generally 
used.  Laboratory  personnel  have 
specific  training  in  the  procedures 
conducted  in  the  laboratory  and  are 
supervised  by  a  scientist  with  general 
training  in  microbiology  or  a  related 
science. 

(a)  Physical  Containment— Standard 
Practices. 

(1)  Access  to  the  laboratory  shall  be 
limited  or  restricted  at  the  discretion  of 
the  laboratory  director  when 
experiments  are  in  progress. 


(2)  Work  surfaces  shall  be 
decontaminated  once  a  day  and  after 
any  spill  of  viable  material. 

(3)  All  contaminated  liquid  or  solid 
wastes  shall  be  decontaminated  before 
disposal. 

(4)  Mechanical-pipetting  devices  shall 
be  used;  mouth  pipetting  is  prohibited. 

(5)  Eating,  drinking,  smoking,  and 
applying  cosmetics  are  not  permitted  in 
the  work  area.  Food  may  be  stored  in 
cabinets  or  refrigerators  designated  and 
used  for  this  purpose  only. 

(6)  Persons  shall  wash  their  hands 
after  they  handle  materials  involving 
organisms  containing  recombinant  DNA 
molecules,  and  animals,  and  before 
leaving  the  laboratory. 

(7)  All  procedures  shall  be  performed 
carefully  to  minimize  the  creation  of 
aerosols. 

(8)  It  is  recommended  that  laboratory 
coats,  gowns,  or  uniforms  shall  be  worn 
to  prevent  contamination  or  soiling  of 
street  clothes. 

(b)  Physical  Containment— Special 
Practices. 

(1)  Contaminated  materials  that  are  to 
be  decontaminated  at  a  site  away  from 
the  laboratory  shall  be  placed  in  a 
durable,  leakproof  container  which  is 
closed  before  being  removed  from  the 
laboratory. 

(2)  An  insect  and  rodent  control 
program  shall  be  in  effect. 

(c)  Physical  Containment — 
Equipment.  Special  containment 
equipment  generally  shall  not  be 
required  for  manipulations  of  agents 
assigned  to  Biosafety  Level  1. 

(d)  Physical  Containment — 
Laboratory  Facilities. 

(1)  The  laboratory  shall  be  designed 
so  that  it  can  be  easily  cleaned. 

(2)  Bench  tops  shall  be  impervious  to 
water  and  resistant  to  acids,  alkalis, 
organic  solvents,  and  moderate  heat. 

(3)  Laboratory  furniture  shall  be 
sturdy.  Spaces  between  benches, 
cabinets,  and  equipment  shall  be 
accessible  for  cleaning. 

(4)  Each  laboratory  shall  contain  a 
sink  for  handwashing. 

(5)  If  the  laboratory  has  windows  that 
open,  they  shall  be  fitted  with  fly 
screens. 

.303    Laboratory  Research 

Involving  Microorganisms — 
Biosafety  Level  2. 

Biosafety  Level  2  is  similar  to  Level  1 
and  is  suitable  for  work  involving  agents 
of  moderate  potential  hazard  to 
personnel  and  the  environment.  It  differs 
in  that  the  laboratory  personnel  have 
specific  training  in  handling  pathogenic 
agents  and  are  directed  by  competent 
scientists,  access  to  the  laboratory  is 
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limited  when  work  is  being  conducted, 
and  certain  procedures  in  which 
infectious  aerosols  are  created  are 
conducted  in  biological  safety  cabinets 
or  other  physical  containment 
equipment. 

(a)  Physical  Containment — Standard 
Practices. 

(1)  Access  to  the  laboratory  shall  be 
limited  or  restricted  by  the  laboratory 
director  when  work  with  organisms 
containing  recombinant  DNA  molecules 
is  in  progress. 

(2)  Work  surfaces  shall  be 
decontaminated  at  least  once  a  day  and 
after  any  spill  of  viable  material. 

(3)  All  contaminated  liquid  or  solid 
wastes  shall  be  decontaminated  before 
disposal. 

(4)  Mechanical  pipetting  devices  shall 
be  used;  mouth  pipetting  is  prohibited. 

(5)  Eating,  drinking,  smoking,  and 
applying  cosmetics  are  not  permitted  in 
the  work  area.  Food  may  be  stored  in 
cabinets  or  refrigerators  designated  and 
used  for  this  purpose  only. 

(6)  Persons  shall  wash  their  hands 
after  handling  materials  involving 
organisms  containing  recombinant  DNA 
molecules  and  animals,  and  when  they 
leave  the  laboratory. 

(7)  All  procedures  shall  be  performed 
carefully  to  minimize  the  creation  of 
aerosols. 

(8)  Experiments  of  lesser  biohazard 
potential  can  be  carried  out 
concurrently  in  carefully  demarcated 
areas  of  the  same  laboratory. 

(b)  Physical  Containment — Special 
Practices. 

(1)  Contaminated  materials  that  are  to 
be  decontaminated  at  a  site  away  from 
the  laboratory  shall  be  placed  in  a 
durable  leakproof  container  which  shall 
be  closed  before  being  removed  from  the 
laboratory. 

(2)  The  laboratory  director  shall  limit 
access  to  the  laboratory.  The  director 
has  the  final  resonsibility  for  assessing 
each  circumstance  and  determining  who 
may  enter  or  work  in  the  laboratory. 

(3)  The  laboratory  director  shall 
establish  policies  and  procedures 
wherebyonly  persons  who  have  been 
advised  of  the  potential  hazard  and  who 
meet  any  specific  entry  requirements 
(e.g.,  immunization)  may  enter  the 
laboratory  or  animal  rooms. 

(4)  When  the  organisms  containing 
recombinant  DNA  molecules  in  use  in 
the  laboratory  require  special  provisions 
for  entry  [e.g..  vaccination,  a  hazard 
warning  sign  incorporating  the  universal 
biohazard  symbol  shall  be  posted  on  all 
access  doors  to  the  laboratory  work 
area.  The  hazard  warning  sign  shall 
identify  the  agent,  list  the  name  and 
telephone  number  of  the  laboratory 
director  or  other  responsible  person(s]. 


and  indicate  the  special  requirement[s) 
for  entering  the  laboratory. 

(5)  An  insect  and  rodent  control 
program  shall  be  in  effect 

(6)  [Reserved). 

(7)  [Reserved]. 

(8)  Laboratory  coats,  gowns,  smocks, 
or  uniforms  shall  be  worn  while  in  the 
laboratory.  Before  leaving  the 
laboratory  for  nonlaboratory  areas  (e.^.. 
cafeteria,  library,  administrative 
offices],  this  protective  clothing  shall  be 
removed  and  left  In  the  laboratory  or 
covered  with  a  clean  coat  not  used  in 
the  laboratory. 

(9)  Animals  not  involved  in  the  work 
being  performed  shall  not  be  permitted 
in  the  laboratory. 

(10)  Special  care  shall  be  taken  to 
avoid  skin  contamination  with 
organisms  containing  recombinant  DNA 
molecules;  gloves  shall  be  worn  when 
handling  experimental  animals  and 
when  sldn  contact  with  the  agent  is 
unavoidable. 

(11)  All  wastes  from  laboratories  and 
animal  rooms  shall  be  appropriately 
decontaminated  before  disposal. 

(12]  Hypodermic  needles  and  syringes 
shall  be  used  only  for  parenteral 
injection  and  aspiration  of  fluids  from 
laboratory  animals  and  diaphragm 
bottles.  Only  needle-locking  syringes  or 
disposable  syringe-needle  units  [i.e., 
needle  is  integral  to  the  syringe)  shall  be 
used  for  the  injection  or  aspiration  of 
fluids  containing  organisms  that  contain 
recombinant  DNA  molecules.  Extreme 
caution  shall  be  used  when  handling 
needles  and  syringes  to  avoid 
autoinoculation  and  the  generation  of 
aerosols  during  use  and  disposal. 
Needles  shall  not  be  bent,  sheared, 
replaced  in  the  needle  sheath  or  guard 
or  removed  from  the  syringe  following 
use.  The  needle  and  syringe  shall  be 
promptly  placed  in  a  puncture-resistant 
container  and  decontaminated, 
preferably  by  autoclaving.  before 
discard  or  reuse. 

(13)  Spills  and  accidents  which  result 
in  overt  exposures  to  organisms 
containing  recombinant  DNA  molecules 
shall  be  immediately  reported  to  the 
laboratory  director.  Medical  evaluation, 
surveillance,  and  treatment  shall  be 
provided  as  appropriate  and  written 
records  shall  be  maintained. 

(14)  When  appropriate,  considering 
the  agent(s)  handled,  baseline  serum 
samples  for  laboratory  and  other  at-risk 
personnel  shall  be  collected  and  stored. 
Additional  serum  specimens  may  be 
collected  periodically  depending  on  the 
agents  handled  or  the  function  of  the 
facility. 

(15)  A  biosafety  manual  shall  be 
prepared  or  adopted.  Persormel  shall  be 
advised  of  special  hazards  and  shall  be 


required  to  read  instructions  on., 
practices  and  procedures  and  to  follow 
them. 

(c)  Physical  Containment — 
Equipment.  Biological  safety  cabinets 

(Class  I  or  11)  [see  section 308)  or 

other  appropriate  personal  protective 
devices  shall  be  used  whenever — 

(1)  Procedures  with  a  high  potential 
for  creating  aerosols  are  conducted 
(These  may  include  centrifuging, 
grinding,  blending,  vigorous  shaking  or 
mixing,  sonic  disruption,  opening 
containers  of  materials  whose  internal 
pressures  may  be  different  from  ambient 
pressures,  inoculating  animals 
intranasally.  and  harvesting  infected 
tissues  from  animals  or  eggs),  or 

(2)  High  concentrations  or  large 
volumes  of  organisms  containing 
recombinant  DNA  molecules  are  used. 
(Such  materials  may  be  centrifuged  in 
the  open  laboratory  if  sealed  heads  or 
centrifuge  safety  cups  are  used  and  if 
they  are  opened  only  in  a  biological 
safety  cabinet.) 

(d)  Physical  Containment- 
Laboratory  Facilities. 

(1)  The  laboratory  shall  be  designed 
so  that  it  can  be  easily  cleaned. 

(2)  Bench  tops  shall  be  impervious  to 
water  and  resistant  to  acids,  alkalis, 
organic  solvents,  and  moderate  heat. 

(3)  Laboratory  furniture  shall  be 
sturdy  and  spaces  between  benches, 
cabinets,  and  equipment  shall  be 
accessible  for  cleaning. 

(4)  Each  laboratory  shall  contain  a 
*  siiik  for  handwashing. 

(5)  If  the  laboratory  has  windows  that 
open,  they  shall  be  fitted  with  fly 
screens. 

(6)  An  autoclave  for  decontaminating 
laboratory  wastes  shall  be  available. 

JU)4.    Laboratory  Research 
Involving  Microorganisms — 
Biosafety  Level  3. 
Biosafety  Level  3  is  applicable  to 
clinical,  diagnostic  teaching,  research, 
or  production  facilities  in  which  work  is 
done  with  indigenous  or  exotic  agents 
which  may  cause  serious  or  potentially 
lethal  disease  as  a  result  of  exposure  by 
the  inhalation  route.  Laboratory 
personnel  have  specific  training  in 
handling  pathogenic  and  potentially 
lethal  agents  and  are  supervised  by 
competent  scientists  who  are 
experienced  in  working  with  these 
agents.  All  procedures  involving  the 
manipulation  of  infectious  material  are 
conducted  within  biological  safety 
cabinets  or  other  physical  contaiiunent 
devices  or  by  personnel  wearing 
appropriate  personal  protective  clothing 
and  devices.  The  laboratory  has  special 
engineering  and  design  features.  It  is 
recognized,  however,  that  many  existing 
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facilities  may  not  have  all  the  facility 
safeguards  recommended  for  Biosafety 
Level  3  (e.g..  access  zone,  sealed 
penetrations,  and  directional  airflow, 
etc.)  In  these  circumstances,  acceptable 
safety  may  be  achieved  for  routine  or 
repetitive  operations  (e.g..  diagnostic 
procedures  involving  the  propagation  of 
an  agent  for  identification,  typing,  and 
susceptibility  testing]  in  laboratories 
where  facility  features  satisfy  Biosafety 
Level  2  recommendations  provided  the 
recommended  "Standard 
Microbiological  Practices."  "Special 
Practices."  and  "Containment 
Equipment"  for  Biosafety  Level  3  are 
rigorously  followed.  The  decision  to 
implement  this  modification  of  Biosafety 
Level  3  recommendations  should  be 
made  only  by  the  laboratory  director. 

(a)  Physical  Containment — Standard 
Practices. 

(1)  Work  surfaces  shall  be 
decontaminated  at  least  once  a  day  and 
after  any  spill  of  viable  material. 

(2)  All  contaminated  liquid  or  solid 
wastes  shall  be  decontaminated  before 
disposal. 

(3)  Mechanical  pipetting  devices  shall 
be  used;  mouth  pipetting  is  prohibited. 

(4)  Eating,  drinking,  smoking,  storing 
food,  and  applying  cosmetics  are 
prohibited  in  the  work  area. 

(5)  Persons  shall  wash  their  hands 
after  handling  materials  involving 
organisms  containing  recombinant  DNA 
molecules  and  animals,  and  when  they 
leave  the  laboratory. 

(6)  All  procedures  shall  be  performed 
carefully  so  as  to  minimize  the  creation 
of  aerosols. 

(7)  Persons  under  16  years  of  age  shall 
not  be  permitted  to  enter  the  laboratory. 

(8)  If  experiments  involving  other 
organisms  which  require  lower  levels  of 
containment  are  to  be  conducted  in  the 
same  laboratory  concurrently  with 
experiments  requiring  biosafety  level  3 
containment,  they  shall  be  conducted  in 
accordance  with  all  biosafety  level  3 
laboratory  practices. 

(b)  Physical  Containment — Special 
Practices. 

(1)  Laboratory  doors  shall  be  kept 
closed  when  experiments  are  in 
progress. 

(2)  Contaminated  materials  that  are  to 
be  decontaminated  at  a  site  away  from 
the  laboratory  shall  be  placed  in  a 
durable  leakproof  container  which  shall 
be  closed  before  being  removed  from  the 
laboratory. 

(3)  The  laboratory  director  shall 
control  access  to  the  laboratory  and 
shall  restrict  access  to  persons  whose 
presence  is  required  for  program  or 
support  purposes.  The  director  has  the 
fmal  responsibility  for  assessing  each 


circumstance  and  determining  who  may 
enter  or  work  in  the  laboratory. 

(4)  The  laboratory  director  shall 
establish  policies  and  procedures 
whereby  only  persons  who  have  been 
advised  of  the  potential  biohazard,  who 
meet  any  specific  entry  requirement 
(e.^.,  immunization],  and  who  comply 
vsrith  all  entry  and  exit  procedures  may 
enter  the  laboratory  or  animal  rooms. 

(5)  When  organisms  containing 
recombinant  DNA  molecules  or 
experimental  animals  are  present  in  the 
laboratory  or  containment  module,  a 
hazard  warning  sign  incorporating  the 
universal  biohazard  symbol  shall  be 
posted  on  all  laboratory  and  animal 
room  access  doors.  The  hazard  warning 
sign  shall  identify  the  agent,  list  the 
name  and  telephone  number  of  the 
laboratory  director  or  other  responsible 
person(s),  and  indicate  any  special 
requirement  for  entering  the  laboratory, 
such  as  the  need  for  immunizations, 
respirators,  or  other  personal  protective 
measures. 

(6)  All  activities  involving  organisms 
containing  recombinant  DNA  molecules 
shall  be  conducted  in  biological  safety 
cabinets  or  other  physical  containment 
devices  within  the  contaiimient  module. 
No  work  in  open  vessels  shall  be 
conducted  on  the  open  bench. 

(7)  The  work  surfaces  of  biological 
safety  cabinets  and  other  containment 
equipment  shall  be  decontaminated 
when  work  with  organisms  containing 
recombinant  DNA  molecules  is  finished. 
Plastic-backed  paper  toweling  shall  be 
used  on  nonperforated  work  surfaces 
within  biological  safety  cabinets  to 
facilitate  clean-up. 

(8)  An  insect  and  rodent  control 
program  shall  be  in  effect. 

(9)  Laboratory  clothing  that  protects 
street  clothing  [e.g.,  solid  front  and 
wrap-around  gowns,  scrub  suits, 
coveralls)  shall  be  worn  in  the 
laboratory.  Laboratory  clothing  shall  not 
be  worn  outside  the  laboratory,  and  it 
shall  be  decontaminated  before  being 
laundered. 

(10)  Special  care  shall  be  taken  to 
avoid  skin  contamination  with 
contaminated  materials;  gloves  shall  be 
worn  when  handling  infected  animals 
and  when  skin  contact  with  infectious 
materials  is  unavoidable. 

(11)  Molded  surgical  masks  or 
respirators  shall  be  worn  in  rooms 
containing  experimental  animals. 

(12)  Animals  and  plants  not  related  to 
the  work  being  conducted  are  not 
permitted  in  the  laboratory. 

(13)  Laboratory  animals  held  in  a 
biosafety  level  3  area  shall  be  housed  in 
partial-containment  caging  systems, 
such  as  Horsfall  units,  open  cages 
placed  in  ventilated  enclosures,  solid- 


wall  and  bottom  cages  covered  by  filter 
bonnets,  or  solid-wall  and  bottom  cages 
placed  on  holding  racks  equipped  with 
ultraviolet  radiation  lamps  and 
reflectors. 

Note. — Conventional  caging  systems  may 
be  used  provided  that  all  personnel  wear 
appropriate  personal  protective  devices, 
lliese  shall  include  at  a  minimum  wrap- 
around gowns,  head  covers,  gloves,  shoe 
covers,  and  respirators.  All  personnel  shall 
shower  on  exit  from  areas  where  these 
devices  are  required. 

(14)  All  wastes  from  laboratories  and 
animal  rooms  shall  be  appropriately 
decontaminated  before  disposal. 

(15)  Vacuum  lines  shall  be  protected 
with  high  efficiency  particulate  air 
(HEPA)  filters  and  liquid  disinfectant 
traps. 

(16)  Hypodermic  needles  and  syringes 
shall  be  used  only  for  parenteral 
injection  and  aspiration  of  fluids  from 
laboratory  animals  and  diaphragm 
botdes.  Only  needle-locking  syringes 
and  disposable  syringe-needle  units  [i.e., 
needle  is  integral  to  the  syringe)  shall  be 
used  for  the  injection  or  aspiration  of 
fluids  containing  organisms  that  contain 
recombinant  DNA  molecules.  Extreme 
caution  shall  be  used  when  handling 
needles  and  syringes  to  avoid 
autoinoculation  and  the  generaUon  of 
aerosols  during  use  and  disposal. 
Needles  should  not  be  bent,  sheared, 
replaced  in  the  needle  sheath  or  guard 
or  removed  from  the  syringe  following 
use.  The  needle  and  syringe  shall  be 
promptly  placed  in  a  puncture-resistant 
container  and  decontaminated, 
preferably  by  autoclaving,  before 
discard  or  reuse. 

(17)  Spills  and  accidents  which  result 
in  overt  or  potential  exposures  to 
organisms  containing  recombinant  DNA 
molecules  shall  be  immediately  reported 
to  the  laboratory  director.  Appropriate 
medical  evaluation,  surveillance,  and 
treatment  shall  be  provided  and  written 
records  shall  be  maintained. 

(18)  Baseline  serum  samples  for  all 
laboratory  and  other  at-risk  personnel 
shall  be  collected  and  stored.  Additional 
serum  specimens  may  be  collected 
periodically  depending  on  the  agents 
handled  or  the  funcfion  of  the 
laboratory. 

(19)  A  biosafety  manual  shall  be 
prepared  or  adopted.  Personnel  shall  be 
advised  of  special  hazards  and  shall  be 
required  to  read  instructions  on 
practices  and  procedures  and  to  follow 
them. 

(20)  Alternative  Selection  of 
Containment  Equipment.  Experimental 
procedures  involving  a  host-vector 
system  that  provides  a  one-step  higher 
level  of  biological  containment  than  that 
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specified  can  be  conducted  in  the  BL3 
laboratory  using  containment  equipment 
specified  for  the  BL2  level  of  physical 
containment.  Experimental  procedures 
involving  a  host-vector  system  that 
provides  a  one-step  lower  level  of 
biological  containment  than  that 
specified  can  be  conducted  in  the  BL3 
laboratory  using  containment  equipment 
specified  for  the  BL4  level  of  physical 
containment  Alternative  combination  of 
containment  safeguards  are  shown  in 
section 310. 

(c)  Physical  Containment — 
Equipment  Biological  safety  cabinets 

(Class  I.  U.  or  III)  (see  section 306) 

or  other  appropriate  combinations  of 
personal  protective  or  physical 
containment  devices  {e.g.,  special 
protective  clothing  masks,  gloves, 
respirators,  centrifuge  safety  cups, 
sealed  centrifuge  rotors,  and 
containment  caging  for  animals)  shall  be 
used  for  all  activities  with  organisms 
containing  recombinant  DNA  molecules 
which  pose  a  threat  of  aerosol  exposure. 
These  include:  Manipulation  of  cultures 
and  of  those  clinical  or  environmental 
materials  which  may  be  a  source  of 
aerosols:  the  aerosol  challenge  of 
experimental  animals;  and  harvesting 
infected  tissues  or  fluids  from 
experimental  animals  and  embryonate 
eggs,  and  necropsy  of  experimental 
animals. 

(d)  Physical  Containment- 
Laboratory  Facilities. 

(1)  The  laboratory  shall  be  separated 
from  areas  which  are  open  to 
unrestricted  traffic  flow  within  the 
building.  Passage  through  two  sets  of 
doors  is  the  basic  requirement  for  entry 
into  the  laboratory  from  access 
corridors  or  other  contiguous  areas. 
Physical  separation  of  the  high 
containment  laboratory  from  access 
corridors  or  other  laboratories  or 
activities  may  also  be  provided  by  a 
double-doored  clothes  change  room 
(showers  may  be  included),  airlock,  or 
other  access  facility  which  requires 
passage  through  two  sets  of  doors 
before  entering  the  laboratory. 

(2)  The  interior  surfaces  of  walls, 
floors,  and  ceilings  shall  be  water 
resistant  so  that  they  can  be  easily 
cleaned.  Penetrations  in  these  surfaces 
shall  be  sealed  or  capable  of  being 
sealed  to  faciUtate  decontaminating  the 
area. 

(3)  Bench  tops  shall  be  impervious  to 
water  and  resistant  to  acids,  alkalis, 
organic  solvents,  and  moderate  heat. 

(4)  Laboratory  furniture  shall  be 
sturdy  and  spaces  between  benches, 
cabinets,  and  equipment  shall  be 
accessible  for  cleaning. 

(5)  Each  laboratory  shall  contain  a 
sink  for  handwashing.  The  sink  shall  be 


foot,  elbow,  or  automatically  operated 
and  shall  be  located  near  the  laboratory 
exit  door. 

(6)  Windows  in  the  laboratwy  shall 
be  closed  and  sealed. 

(7)  Access  doors  to  the  laboratory  or 
containment  module  shall  be  self- 
closing. 

(8)  An  autoclave  for  decontaminating 
laboratory  wastes  shall  be  available 
preferably  within  the  laboratory. 

(9)  A  ducted  exhaust  air  ventilation 
system  shall  be  provided.  This  system 
shall  create  directional  airflow  that 
draws  air  into  the  laboratory  tluough 
the  entry  area.  The  exhaust  air  shall  not 
be  recirculated  to  any  other  area  of  the 
building,  shall  be  discharged  to  the 
outside,  and  shall  be  dispersed  away 
from  the  occupied  areas  and  air  intakes. 
Personnel  must  verify  that  the  direction 
of  the  airflow  (into  the  laboratory)  is 
proper.  The  exhaust  air  from  the 
laboratory  room  can  be  discharged  to 
the  outside  without  being  filtered  or 
otherwise  treated. 

(10)  The  HEPA  filtered  exhaust  air 
from  Class  I  or  Class  II  biological  safety 
cabinets  shall  be  discharged  directly  to 
the  outside  or  through  the  building 
exhaust  system.  Exhaust  air  from  Class  I 
or  II  biological  safety  cabinets  may  be 
circulated  within  the  laboratory  if  the 
cabinet  is  tested  and  certified  at  least 
every  twelve  months.  If  the  HEPA- 
filtered  exhaust  air  fixim  Class  I  or  0 
biological  safety  cabinets  is  to  be 
discharged  to  the  outside  through  the 
building  exhaust  air  system,  it  must  be 
connected  to  this  system  in  a  manner 
(e.^.,  thimble  unit  connection)  that 
avoids  any  interference  with  the  air 
balance  of  the  cabinets  or  building 
exhaust  system. 

305    Laboratory  Research 

Involving  Microorganisms — 
Biosafety  Level  4. 
(a)  Physical  Containment — Standard 

Practices. 

(1)  Work  surfaces  shall  be 
decontaminated  at  least  once  a  day  and 
immediately  after  any  spill  of  viable 
material. 

(2)  Only  mechanical  pipetting  devices 
shall  be  used. 

(3)  Eating,  drinking,  smoking,  storing 
food,  and  applying  cosmetics  are  not 
permitted  in  the  laboratory. 

(4)  All  procedures  shall  be  performed 
carefully  in  order  to  minimize  the 
creation  of  aerosols. 

(b)  Physical  Containment — Special 
Practices. 

(1)  Biological  materials  to  be  removed 
from  the  Class  II  cabinets  or  from  the 
maximum  contaiiunent  laboratory  in  a 
viable  or  intact  state  shall  be 
transferred  to  a  nonbreakable,  sealed 


primary  container  and  then  enclosed  in 
a  nonbreakable,  sealed  secondary 
container  which  shall  be  removed  from 
the  facility  through  a  disinfectant  dunk 
tank,  fumigation  chamber,  or  an  airlock 
designed  for  this  purpose. 

(2)  No  materials,  except  for  biological 
materials  that  are  to  remain  in  a  viable 
or  intact  state,  shall  be  removed  from 
the  maximum  containment  laboratory 
unless  they  have  been  autoclaved  or 
decontaminated  before  they  leave  the 
facility.  Equipment  or  material  which 
might  be  damaged  by  high  temperatures 
or  steam  shall  be  decontaminated  by 
gaseous  or  vapor  methods  in  a  airlock  or 
chamber  designed  for  this  purpose. 

(3)  Only  persons  whose  presence  in 
the  facihty  or  individual  laboratory 
rooms  is  required  for  program  or  support 
purposes  shall  be  authorized  to  enter. 
The  supervisor  shall  have  the  fmal 
responsibility  for  assessing  each 
circumstance  and  determining  who  may 
enter  or  work  in  the  laboratory. 
Access  to  the  facility  shall  be  limited 
by  means  of  secure,  locked  doors; 
accessibility  shall  be  managed  by  the 
laboratory  director,  biohazards  control 
officer,  or  other  person  responsible  for 
the  physical  security  of  the  facility. 
Before  entering,  persons  shall  be 
advised  of  the  potential  biohazards  and 
instructed  as  to  appropriate  safeguards 
for  ensuring  their  safety.  Authorized 
persons  shall  comply  with  the 
instructions  and  all  other  applicable 
entry  and  exit  procedures.  A  logbook 
signed  by  all  personnel  shall  indicate 
the  date  and  time  of  each  entry  and  exit 
Practical  and  effective  protocols  for 
emergency  situations  shall  be 
established. 

(4)  Personnel  shall  enter  and  leave  the 
facility  only  through  the  clothing  change 
and  shower  rooms.  Personnel  shall 
shower  each  time  they  leave  the  facility. 
Personnel  shall  use  the  airlocks  to  enter 
or  leave  the  laboratory  only  in  an 
emergency. 

(5)  Street  clothing  shall  be  removed  in 
the  outer  clothing  change  room  and  kept 
there.  Complete  laboratory  clothing, 
including  undergarments,  pants,  and 
shirts  or  jumpsuits,  shoes,  and  gloves, 
shall  be  provided  and  used  by  all 
personnd  entering  the  facility.  Head 
covers  shall  be  provided  for  personnel 
who  do  not  wai^  their  hair  during  the 
exit  shower.  When  leaving  the 
laboratory  and  before  proceeding  into 
the  shower  area,  personnel  shall  remove 
their  laboratory  dothing  and  store  it  in  a 
locker  or  hamper  in  the  inner  change 
room. 

(6)  When  materials  that  contain 
organisms  containing  recombinant  DNA 
molecules  or  experimental  animals  are 


present  in  the  laboratory  or  animal 
rooms,  a  hazard  warning  sign 
incorporating  the  universal  biohazard 
symbol  shall  be  posted  on  all  access 
doors.  The  sign  shall  identify  the  agent. 
Ust  the  name  of  the  laboratory  director 
or  other  responsible  per8on(s).  and 
indicate  any  special  requirements  for 
entering  the  area  (e.g.,  the  need  for 
immunizations  or  respirators). 

(7)  Supplies  and  materials  needed  in 
the  facility  shall  be  brought  in  by  way  of 
the  double-doored  autoclave,  fumigation 
chamber,  or  airlock  which  is 
appropriately  decontaminated  between 
each  use.  After  securing  the  outer  doors, 
personnel  within  the  facility  shall 
retrieve  the  materials  by  opening  the 
interior  doors  or  the  autoclave, 
fumigation  chamber,  or  airlock.  These 
doors  shall  be  secured  after  materials 
are  brought  into  the  facility. 

(8)  An  insect  and  rodent  control 
program  shall  be  in  effect. 

(9)  Materials  (e.g.,  plants,  animals, 
and  clothing)  not  related  to  the 
experiment  being  conducted  shall  not  be 
permitted  in  the  facility. 

(10)  Hypodermic  needles  and  syringes 
shall  be  used  for  parenteral  injection 
and  aspiration  of  fluids  from  laboratory 
animals  and  diaphragm  bottles.  Only 
needle-locking  syringes  or  disposable 
syringe-needle  units  (i.e.,  needle  is 
integral  part  of  unit)  shall  be  used  for 
the  injection  or  aspiration  of  fluids 
containing  organisms  that  contain 
recombinant  DNA  molecules.  Needles 
shall  not  be  bent  sheared,  replaced  in 
the  needle  sheath  or  guard  or  removed 
from  the  syringe  following  use.  The 
needle  and  syringe  shall  be  placed  in  a 
puhctiu^-resistant  container  and 
decontaminated,  preferably  by 
autoclaving  before  discard  or  reuse. 
Whenever  possible,  cannulas  shall  be 
used  instead  of  sharp  needles  (e.g.. 
gavage). 

(11)  A  system  shall  be  set  up  for 
reporting  laboratory  accidents  and 
exposures  and  employee  absenteeism 
and  for  the  medical  surveillance  of 
potential  laboratory-associated 
illnesses.  Written  records  are  prepared 
and  maintained.  An  essential  adjunct  to 
such  a  reporting-surveillance  system  is 
the  availability  of  a  facility  for 
quarantine,  isolation,  and  medical  care 
of  persormel  with  potential  or  known 
laboratory  associated  illnesses. 

(12)  Laboratory  animals  involved  in 
experiments  requiring  BL4  level  physical 
containment  shall  be  housed  either  in 
cages  contained  in  Class  III  cabinets  or 
in  partial  containment  caging  systems 
(such  as  Horsfall  units),  open  cages 
placed  in  ventilated  enclosures,  or  soUd- 
wall  and  bottom  cages  placed  on 
holding  racks  equipped  with  ultraviolet 


irradiation  lamps  and  reflectors  that  are 
located  in  a  specially  designed  area  in 
which  all  personnel  are  required  to  wear 
one-piece  positive  pressure  suits. 

(13)  Alternative  Selection  of 
Contaiimient  Equipment.  Experimental 
procedures  involving  a  host-vector 
system  that  provides  a  one-step  higher 
level  of  biological  containment  than  that 
specified  can  be  conducted  in  the  BL4 
facility  using  containment  equipment 
requirements  specified  for  the  BL3  level 
of  physical  containment.  Alternative 
combinations  of  containment  safeguards 
are  shown  in  section .310. 

(c)  Physical  Containment — 
Equipment.  All  procedures  within  the 
facihty~with  agents  assigned  to 
Biosafety  Level  4  shall  be  conducted  in 
the  Class  III  biological  safety  cabinet 

[see  section .306)  or  in  Class  I  or  II 

biological  safety  cabinets  used  in 
conjunction  with  one-piece  positive 
pressure  personnel  suits  ventilated  by  a 
life-support  system. 

(d)  Physical  Containment — 
Laboratory  Facilities. 

(1)  The  maximum  containment  faciUty 
shall  consist  of  either  a  separate 
building  or  a  clearly  demarcated  and 
isolated  zone  within  a  building.  Outer 
and  ixmer  change  rooms  separated  by  a 
shower  shall  be  provided  for  personnel 
entering  and  leaving  the  facility.  A 
double-doored  autoclave,  fumigation 
chamber,  or  ventilated  airlock  shall  be 
provided  for  passage  of  those  materials, 
supplies,  or  equipment  which  are  not 
brought  into  the  facility  through  the 
change  room. 

(2)  Walls,  floors,  and  ceilings  of  the 
facility  shall  be  constructed  to  form  a 
sealed  internal  shell  which  facilitates 
fumigation  and  is  animal  and  insect 
proof.  The  internal  surfaces  of  this  shell 
shall  be  resistant  to  hquids  and 
chemicals,  thus  facilitating  cleaning  and 
decontamination  of  the  area.  All 
penetrations  in  these  structures  and 
surfaces  shall  be  sealed.  Any  drains  in 
the  floors  contain  traps  shall  be  filled 
with  a  chemical  disinfectant  of 
demonstrated  efficacy  against  the  target 
agent  and  they  shall  be  connected 
directly  to  the  Uquid  waste 
decontamination  system.  Sewer  and 
other  ventilation  lines  shall  contain 
HEPA  filters. 

(3)  Internal  facility  appurtenances, 
such  as  light  fixtures,  air  ducts,  and 
utility  pipes,  shall  be  arranged  to 
minimize  the  horizontal  surface  area  on 
which  dust  can  settle. 

(4)  Bench  tops  shall  have  seamless 
surfaces  which  are  impervious  to  water 
and  resistant  to  acids.  alkaUs.  organic 
solvents,  and  moderate  heat. 

(5)  Laboratory  furniture  shall  be  of 
simple  and  sturdy  construction,  and 


spaces  between  benches,  cabinets,  and 
equipment  shall  be  accessible  for 
cleaning. 

(6)  A  foot,  elbow,  or  automatically 
operated  hand-washing  sink  shall  be 
provided  near  the  door  of  each 
laboratory  room  in  the  facility. 

(7)  If  there  is  a  central  vacuum  system, 
it  shall  not  serve  areas  outside  the 
facility.  In-line  HEPA  filters  shall  be 
placed  as  near  as  practicable  to  each 
use  point  or  service  cock.  Filters  shall  be 
installed  to  permit  in-place 
decontamination  and  replacement. 
Other  Uquid  and  gas  services  to  the 
facility  shall  be  protected  by  devices 
that  prevent  backflow. 

(8)  If  water  fountains  are  provided, 
they  shall  be  foot  operated  and  located 
in  the  facihty  corridors  outside  the 
laboratory.  The  water  service  to  the 
fountain  shall  not  be  connected  to  the 
backflow-protected  distribution  system 
supplying  water  to  the  laboratory  areas. 

(9)  Access  doors  to  the  laboratory 
shall  be  self-closing  and  lockable. 

(10)  All  windows  shall  be  breakage 
resistant. 

(11)  A  double-doored  autoclave  shall 
be  provide  for  decontaminating 
materials  passing  out  of  the  facility.  The 
autoclave  door  which  opens  to  the  area 
external  to  the  facihty  shall  be  sealed  to 
the  outer  wall  and  automatically 
controlled  so  that  the  outside  door  can 
only  be  opened  after  the  autoclave 
"sterilization"  cycle  has  been 
completed. 

(12)  A  pass-through  dunk  tank, 
fumigation  chamber,  or  an  equivalent 
decontamination  method  shall  be 
provided  so  that  materials  and 
equipment  that  cannot  be 
decontaminated  in  the  autoclave  can  be 
safely  removed  from  the  facility. 

(13)  Liquid  effluents  from  laboratory 
sinks,  biological  safety  cabinets,  floors, 
and  autoclave  chambers  shall  be 
decontaminated  by  heat  treatment 
before  being  released  from  the 
maximum  containment  facility.  Liquid 
wastes  from  shower  rooms  and  toilets 
shall  be  decontaminated  with  chemical 
disinfectants  or  by  heat  in  the  Uquid 
waste  decontamination  system.  The 
procedure  used  for  heat 
decontamination  of  liquid  wastes  shall 
be  evaluated  mechanically  and 
biologically  by  using  a  recording 
thermometer  and  an  indicator 
microorganism  with  a  defined  heat 
susceptibility  pattern.  If  liquid  wastes 
from  the  shower  room  are 
decontaminated  with  chemical 
disinfectants,  the  chemical  used  shall  be 
of  demonstrated  efficacy  against  the 
target  or  indicator  microorganisms. 
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(14)  An  individual  supply  and  exhaust 
air  ventilation  system  shall  be  provided. 
The  system  shaU  maintain  pressure 
differentials  and  directional  airflow  as 
required  to  assure  flows  inward  from 
areas  outside  of  the  facility  toward 
areas  of  highest  potential  risk  within  the 
facility.  Manometers  shall  be  used  to 
sense  pressure  differentials  between 
adjacent  areas  maintained  at  different 
pressure  levels.  If  a  system 
malfunctions,  the  manometers  shall 
sound  an  alarm.  The  supply  and  exhaust 
airflow  shallbe  interlocked  to  assure 
inward  (or  zero]  airflow  at  all  times. 

(15)  The  exhaust  air  from  the  facility 
shall  be  filtered  through  HEPA  Hlters 
and  discharged  to  the  outside  so  that  it 
is  dispersed  away  from  occupied 
buildings  and  air  intakes.  Within  the 
facility,  the  filters  shall  be  located  as 
near  the  laboratories  as  practicable  in 
order  to  reduce  the  length  of  potentially 
contaminated  air  ducts.  The  filter 
chambers  shall  be  designed  to  allow  in 
situ  decontamination  before  filters  are 
removed  and  to  facilitate  certification 
testing  after  they  are  replaced.  Coarse 
filters  and  HEPA  filters  shall  be 
provided  to  treat  air  supplied  to  the 
facility  in  order  to  increase  the  lifetime 
of  the  exhaust  HEPA  filters  and  to 
protect  the  supply  air  system  should  air 
pressures  become  unbalanced  in  the 
laboratory. 

(16)  The  treated  exhaust  air  from 
Class  1  and  II  biological  safety  cabinets 
can  be  discharged  into  the  laboratory 
room  environment  or  the  outside 
through  the  facility  air  exhaust  system. 
If  exhaust  air  from  Class  I  or  II 
biological  safety  cabinets  is  discharged 
into  the  laboratory,  the  cabinets  shall  be 
tested  and  certified  at  6-month  intervals. 
The  treated  exhaust  air  from  Class  III 
biological  safety  cabinets  shall  be 
discharged,  without  recirculation 
through  two  sets  of  HEPA  filters  in 
series,  via  the  facility  exhaust  air 
system.  If  the  treated  exhaust  air  from 
any  of  these  cabinets  is  discharged  to 
the  outside  through  the  facihty  exhaust 
air  system,  it  shall  be  connected  to  this 
system  in  a  manner  (e.g.,  thimble  unit 
connection)  that  avoids  and  interference 
with  the  air  balance  of  the  cabinets  or 
the  facility  exhaust  air  system. 

(17)  A  specically  designed  suit  area 
shall  be  provided  in  the  facihty. 
Personnel  who  enter  this  area  shall 
wear  a  one-piece  positive  pressure  suit 
that  is  ventilated  by  a  life-support 
system.  The  life-support  system  includes 
alarms  and  emergency  backup  breathing 
air  tanks.  Entry  to  this  area  shall  be 
through  an  airlock  fitted  with  airtight 
doors.  A  chemical  shower  shall  be 
provided  to  decontaminate  the  surface 


of  the  suit  before  the  worker  leaves  the 
area.  The  exhaust  air  from  the  suit  area 
shall  be  filtered  by  two  sets  of  HEPA 
filter  installed  in  series.  A  duplicate 
filtration  unit,  exhaust  faiu  and  an 
automatically  starting  emerg«icy  power 
source  shall  be  provided.  The  air 
pressure  with  the  suit  area  shall  be 
lower  than  than  that  of  any  adjacent 
area.  Emergency  lighting  and 
commumications  systems  are  provided. 
All  penetrations  into  the  internal  shell  ot 
the  suit  area  shall  be  sealed  A  double- 
doored  autoclave  shall  be  provided  for 
decontaminating  waste  materials  to  be 
removed  from  the  suit  area. 

..vwi    Supplementary  Information 
Relating  to  Biosafety  Levels. 
Biological  safety  cabinets  referred  to 
in  this  section  are  classified  as  Class  I, 
Class  n,  or  Class  III  cabinets. 

(a)  A  Class  I  is  a  ventilated  cabinet 
for  personnel  protection  having  an 
inward  flow  of  air  away  from  the 
operator.  The  exhaust  air  from  this 
cabinet  is  filtered  through  a  high- 
efficiency  particulate  air  (HEPA)  filter. 
This  cabinet  is  used  in  three  operational 
modes:  (1)  With  a  full-width  open  front, 
(2)  with  an  installed  front  closure  panel 
(having  four  8-inch  diameter  openings) 
without  gloves,  and  (3)  with  an  installed 
front  closure  panel  equipped  with  arm- 
length  rubber  gloves.  The  face  velocity 
of  the  inward  flow  of  air  through  the 
full-width  open  front  is  75  feet  per 
minute  or  greater. 

(b)  A  Class  n  cabinet  is  a  ventilated 
cabinet  for  personnel  and  product 
protection  having  an  open  front  with 
inward  air  flow  for  personnel  protection, 
and  HPEA  filtered  mass  recirculated  air 
flow  for  product  protection.  The  cabinet 
exhaust  air  is  filtered  through  a  HEPA 
filter.  The  face  velocity  of  the  inward 
flow  of  air  through  the  full-width  open 
front  is  75  feet  per  minute  or  greater. 
Design  and  performance  specifications 
for  Class  II  cabinets  have  been  adopted 
by  the  National  Sanitation  Foundation. 
Ann  Arbor,  Michigan. 

(c)  A  Class  in  cabinet  is  a  closed  front 
ventilated  cabinet  of  gas-tight 
construction  which  provides  the  highest 
level  of  personnel  protection  of  all 
biohazard  safety  cabinets.  The  interior 
of  the  cabinet  is  protected  from 
contaminants  exterior  to  the  cabinet 
The  cabinet  is  fitted  with  arm-length 
rubber  gloves  and  is  operated  under  a 
negative  pressure  of  at  least  0.5  inches 
water  guage.  All  supply  air  is  filtered 
through  HEPA  Filters.  Exhaust  air  is 
filtered  through  two  HEPA  filters  or  one 
HEPA  filter  and  incinerator  before  being 
discharged  to  the  outside  environment. 
National  Sanitation  Foundation 
Standard  49, 1986.  Class  II  (Laminar 


Flow)  Biohazard  Cabinetry,  Ann  Arbor, 
Michigan 

.307    Biological  Containment- 

Leveh. 

(a)  General  Considerations.  In    , 
consideration  of  biological  containment 
for  organisms  modified  by  rDNA  or 
rRNA.  the  vector  (plasmid.  organelle,  or 
virus)  for  the  recombinant  DNA  and  the 
host  (bacterial,  plant,  or  animal  cell]  in 
which  the  vector  is  propagated  in  the 
laboratory  will  be  considered  together. 
Any  combination  of  vector  and  host 
which  is  to  provide  biological 
containment  must  be  chosen  or 
constructed  so  that  the  following  types 
of  "escape"  are  minimized:  (1)  survival 
of  the  vector  in  its  host  outside  the 
laboratory,  and  (2)  transmission  of  the 
vector  from  the  propagation  host  to 
other  nonlaboratory  hosts. 

(b)  Levels  Established.  The  following 
levels  of  biological  containment  (HV,  or 
Host- Vector,  systems)  for  prokaryotes 
will  be  established;  specific  criteria  will 
depend  on  the  organisms  to  be  used. 

(1)  HVl.  A  host-vector  system  which 
provides  a  moderate  level  of 
containment.  Specific  systems  are: 

(i)  EKl.  The  host  is  always  E.  coli  K- 
12  or  a  derivative  thereof,  and  the    • 
vectors  include  nonconjugative  plasmids 
(e.g..  pSClOl.  ColEl,  or  derivatives 
thereof  (1-7)  and  variants  of 
bacteriophage,  such  as  lambda  (8-15). 
The  E.  coh  K-12  hosts  shall  not  contain 
conjugation-proficient  plasmids, 
whether  autonomous  or  integrated,  or 
generalized  transducing  phages. 

(ii)  Other  HVl.  Hosts  and  vectors 
shall  be.  at  a  minimum,  comparable  in 
containment  to  E.  coli  K-12  with  a  non- 
conjugative plasmid  or  bacteriophage 
vector.  The  data  to  be  considered  and  a 
mechanism  for  approval  of  such  HVl 
systems  are  described  below  (Appendix 
I-U). 

(2)  HV2.  These  are  host-vector 
systems  shown  to  provide  a  high  level  of 
biological  containment  as  demonstrated 
by  data  from  suitable  tests  performed  in 
the  laboratory.  Escape  of  the 
recombinant  DNA  either  via  survival  of 
the  organisms  or  via  transmission  of 
recombinant  INA  to  other  organisms 
should  be  less  than  l/lO  G58  under 
specified  conditions.  Specific  systems 
are: 

(i)  For  EK2  host-vector  systems  in 
which  the  vector  is  a  plasmid.  no  more 
than  one  in  10*  boat  cells  should  be  able 
to  perpetuate  a  cloned  DNA  fragment 
under  the  specified  nonpermissive 
laboratory  conditions  designed  to  / 

represent  the  natural  environment 
either  by  survial  of  the  original  host  or 
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as  a  consequence  of  transmission  of  the 
cloned  DNA  fragment. 

(ii)  For  EK2  host-vector  systems  in 
which  the  vector  is  a  phage,  no  more 
than  one  in  10"  phage  particles  should 
be  able  to  perpetuate  a  cloned  DNA 
fragment  under  the  specified 
nonpermissive  laboratory  conditions 
designed  to  represent  the  natural 
environment  either  (A)  as  a  prophage 
(in  the  inserted  or  plasmid  form)  in  the 
laboratory  host  used  for  phage 
propagation  or  (B)  by  suriving  in  natural 
environments  and  transferring  a  cloned 
DNA  fragment  to  other  hosts  (or  their 
resident  prophages). 

.308    Biological  Containment — 

Certification  of  Host-Vector 
Systems. 
(a)  Responsibility. 

(1)  HVl  systems  other  than  E.  coli  K- 
12  and  HV2  host-vector  systems  may 
not  be  designated  as  such  until  they 
have  been  certified  by  the  USDA. 
Application  for  certification  of  a  host- 
vector  system  shall  be  made  by  written 
appUcation  to  OAB. 

(2)  Host-vector  systems  that  are 
proposed  for  certification  will  be 
reviewed  by  the  ABRAC.  The  Assistant 
Secretary  for  Science  and  Education  is 
responsible  for  certification. 

(3)  When  new  host-vector  systems  are 
certified,  notice  of  the  certification  will 
be  sent  ABRAC.  to  the  applicant,  and  to 
all  IBCs  and  will  be  published  in  the 
Recombinant  DNA  Technical  Bulletin. 
Copies  of  a  list  of  all  currently  certified 
host-vector  systems  may  be  obtained 
from  OAB  at  any  time. 

(4)  The  Assistant  Secretary  for 
Science  and  Education  may  at  any  time 
rescind  the  certification  of  any  host- 
vector  system.  If  certification  of  a  host- 
vector  system  is  rescinded.  USDA  will 
instruct  investigators  to  transfer  cloned 
DNA  into  a  different  system  or  use  the 
clones  at  a  higher  physical  containment 
level  unless  USDA  determines  that  the 
already  constmcted  clones  incorporate 
adequate  biological  containment 

(5)  Certification  of  a  given  system 
does  not  extend  to  modifications  of 
either  the  host  or  vector  component  of 
that  system.  Such  modified  systems 
must  be  independently  certified  by  the 
Assistant  Secretary  for  Science  and 
Education.  If  modifications  are  minor,  it 
may  only  be  necessary  for  die 
investigator  to  submit  data  showing  that 
the  modifications  have  either  improved 
or  not  impaired  die  major  phenotypic 
traits  on  which  the  containment  of  the 
system  depends.  Substantial 
modifications  of  a  certified  system 
require  the  submission  of  complete 
testing  data. 


(b)  Data  to  be  Submitted  for 
Certification. 

(1)  HVl  Systems  Other  than  E.  coli  K- 
12.  The  following  types  of  data  shall  be 
submitted,  modified  as  appropriate  for 
the  particular  system  under 
consideration:  (i)  a  description  of  the 
organism  and  vector  including  the 
strain's  natural  habitat  and  growth 
requirements,  its  physiological 
properties  (particularly  those  related  to 
its  reproduction  and  survival),  and  the 
mechanisms  by  which  it  exchanges 
genetic  information,  the  range  of 
organisms  with  which  this  organism 
normally  exchanges  genetic  information 
and  what  sort  of  information  is 
exchanged,  and  any  relevant 
information  on  its  pathogenicity  or 
toxicity;  (ii)  a  description  of  the  history 
of  the  partictdar  strains  and  vectors  to 
be  used,  including  data  on  any 
mutations  which  render  ttiis  oiganism 
less  able  to  survive  or  transmit  genetic 
information;  and  (iii)  a  general 
description  of  the  range  of  experiments 
contemplated  with  emphasis  on  the 
need  for  developing  such  an  HVl 
system. 

(2)  HV2  Systems.  Investigators 
planning  to  request  HV2  certification  for 
host-vector  systems  can  obtain 
instuctions  iioxa  OAB  concerning  data 
to  be  submitted  (14-15).  In  general,  the 
following  types  of  data  are  required:  (i) 
description  of  construction  steps  with 
indication  of  source,  properties,  and 
manner  of  introduction  of  genetic  traits; 
(ii)  quantitative  data  on  the  stability  of 
genetic  traits  that  contribute  to  the 
containment  of  the  system;  (iii)  data  on 
the  survival  of  the  host-vector  system 
under  nonpermissive  laboratory 
conditions  designed  to  represent  the 
relevant  natural  environment;  (iv)  data 
or  transmissibility  of  the  vector  and /or  a 
cloned  DNA  fragment  under  both 
permissive  and  nonpermissive 
conditions;  (v)  data  on  all  other 
properties  of  the  system  which  a^ect 
containment  and  utility,  including 
information  on  yields  of  phage  or 
plasmid  molecules,  ease  of  DNA 
isolation,  and  ease  of  transfection  or 
transformation;  and  (vi)  in  some  cases, 
the  investigator  may  be  asked  to  submit 
data  on  survival  and  vector 
transmissibility  from  experiments  in 
which  the  host-vector  is  fed  to 
laboratory  animals  and  human  subject. 
Such  in  vivo  data  may  be  required  to 
confirm  the  validity  of  predicting  in  vivo 
survival  on  the  basis  of  in  vitro 
experiments. 

(3)  Submission  to  be  in  Writing.  Data 
must  be  submitted  in  writing  to  USDA. 
Investigators  are  encouraged  to  publish 
their  data  on  the  construction, 
properties,  and  testing  of  proposed  HV2 


systems  prior  to  consideration  of  the 
system  by  the  ABRAC  and  its 
subcommittee.  More  specific 
instructions  concerning  the  type  of  data 
to  be  submitted  to  USDA  for  proposed 
EK2  systems  involving  either  plasmids 
or  bacteriophage  in  E.  coU  K-12  are 
available  from  OAB. 

,  309    Certified  Host-  Vector 

Systems. 
While  many  experiments  using  E.  coli 
K-12,  Saccharomyces  cerevisiae  and 
Bacillus  subtilis  are  currently  exempt 

from  the  Guidelines  under  section . 

202-3,  some  derivatives  of  these  host- 
vector  systems  were  previously 
classified  as  HVl  or  HV2.  A  listing  of 
those  systems  follows: 

(a)  Bacillus  subtilis. 

(1)  HVl.  The  following  plasmids  are 
accepted  as  the  vector  components  of 
certified  B.  subtilis  HVl  systems: 
pUBllO,  pCl94,  pSl94,  pSA2100,  pEl94, 
pTl27,  pC221,  pC223,  and  pABl24.  B. 
subUlis  strains  RUB  331  and  BGSC  1S53 
have  been  certified  as  the  host 
component  of  HVl  systems  based  on 
these  plasmids. 

(2)  HV2d.  The  asporogenic  mutant 
derivative  of  Bacillus  subtillis,  ASB  298, 
with  the  following  plasmids  as  the 
vector  component:  pUBllO,  pCl94, 
pSl94,  pSA210G,  pEl94,  pTl27,  pUBll2. 
pC221,  pC223,  and  pABl24. 

(b)  Saccharomyces  cerevisiae.  HV2. 
The  following  sterile  strians  of 
Saccharomyces  cerevisiae,  all  of  which 
have  the  ste-VC9  mutation,  SHYl,  SYY2. 
SHY3,  and  SHY4.  The  following 
plasmids  are  certified  for  use:  Ylpl. 
YEp2,  YEp4,  YEp6,  YRp7.  Yep20.  YEp21, 
YEp24,  YIp25,-YIp26,  Ylp27,  YIp28, 
YIp29,  YIp30.  YIp31,  Ylp32,  and  YIp33. 

(c)  Escherichia  coli. 

(1)  EK2  Plasmid  Systems.  The  E.  coU 
K-12  strain  chi-1776.  The  following 
plasmids  are  certified  for  use:  pSClOl, 
pMBO.  pBR313,  pBR322,  pDH24,  pBR325. 
pBR327.  pGLlOl,  pHBl.  The  following  E. 
coli/S.  cerevisiae  hybrid  plasmids  are 
certified  as  EK2  vectors  when  used  in  E. 
coli  chi-1776  or  in  the  sterile  yeast 
strains,  SHYl,  SHY2,  SHY3,  and  SHY4; 
ylpl,  YEpZ  YEp4.  YIp5,  YEp6,  YRp7. 
YEp20,  YEp21.  YEp24.  Ylp25.  YIp26, 
YIp27.  YIp28,  Ylp29,  YIp3a  YIp31.  YIp32. 
Ylp33. 

(2)  EK2  Bacteriophage  Systems.  The 
following  are  certified  EK2  systems 
based  on  bacteriophage  lambda: 


gnVESB- 
gi  WESB- 
glZJv«r.  B .. 
gl  ALO  B ... 

Charen3A_. 

Ct<ann4A.-. 

ChwanlSA.. 


0P90k«F. 

0(>90ii«F. 

E.  OOl  K-12 

OPSOnpF 

OPSO  or  OPSOnpF. 

OPSO  or  DPSOkvF 

DPSO  or  OPSOaupF 
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Ovon  21A.. 
Charon  23A- 
Charon  24A» 


DPSOsupF 

OPSO  Of  OPSOsuoF. 

DPSO  or  OPSOlupF 


(3)  E.  coli  K-12  strains  chi-2447  and 
chi-2281  are  certified  for  use  with 
lambda  vectors  that  are  certified  for  use 
with  strain  DPSO  or  DPSOsupF  provided 
that  the  su  strain  not  be  used  as  a 
propagation  host. 

(d)  Neurospora  crassa.  HVl.  The 
following  specified  strains  of 
Neurospora  crassa  which  have  been 
modified  to  prevent  aerial  dispersion: 

(1)  Inl  (inositolless)  strains  37102, 
37401,  46316.  64001.  and  89601. 

(2)  Csp-l  strain  UCLA37  and  C8p-2 
strains  FS  590,  UCLAlOl  (these  are 
conidial  separation  mutants). 

(3)  Eas  strain  UCLA191  <an  "easily 
wettable"  mutant). 

(e)  Streptomyces.  HVl.  The  following 
Streptomyces  species:  Streptomyces 
coelicolor,  S.  lividans,  S.  parvulus,  and 
S.  griseus.  The  following  are  accepted  as 
vector  components  of  certified 
Streptomyces  HVl  systems; 
Streptomyces  plasmids  SCP2,  SLPl.2, 
pl)101,  actinophage  phi  C31,  and  their 
derivatives. 

(f)  Pseudomonas  putida.  HVl. 
Pseudomonas  putida  strain  KT2440  with 
plasmid  vectors  pKT262,  pKT263,  and 
pKT264. 

.310   Alternate  Combinations  of 

Physical  and  Biological 
Containment  The  following  table 
sets  forth  alternate  combinations  of 
physical  and  biological 
containment: 

Table  1.— PossiBtE  Alternate  CoMBtNA- 
TK)NS  OF  Physical  ano  Biological  Con- 
tainment Safequaros 


n.i.ni. 

AJMmalB  ptiyslcal  tonlainmoiil 

IJOOOl 

AMemata 

phy«c»l 
•nd 

Literalo- 

Xjknonffo- 

Conlain- 
nient 

btoto^cal 

bnlogicil 
conttn- 

iJL. 

1 

vnttcmt 

manl 

M0nA 

. 

BL3/HVZ 

BL3 

BL3 

BU 

HV2 

BL3 

BU 

BL4 

HVl 

BL3/MV1 

BL3 

8L3 

BU 

HVl 

BU 

BU 

BL2 

HVJ 

BL4/HV1 

BL4 

aL4 

BL4 

HVl 

BL4 

BL4 

BU 

HV2 

^11    Research  Involving 


Nonmicroscopic  Animals — General. 
(a)  Introduction.  Research  covered 
under  this  section  includes  all 
agricultural  biotechnology  research 
involving  nonmicroscopic  animals.  The 
principal  purpose  of  animal  containment 
is  to  prevent  unintentional  transmission 
of  the  recombinant  DNA.  Two 
categories  of  research  are  covered.  First, 
research  intending  to  modify  the  germ 


line  is  covered  in  sections 312  to 

.316,  Second,  research  not  intending 

to  modify  the  germ  line  is  covered  in 
section .317. 

(b)  Transport  of  Nonmicroscopic 
Animals.  Any  genetically  engineered 
animal  can  be  used  for  experimentation 
at  the  entity  of  origin  or  at  other  entities. 
If  animals  are  to  be  transported  from 
one  institution  to  another,  the  IBC  at  the 
entity  of  origin  must  approve  the 
transport  of  animals,  and  the  receiving 
investigator  at  another  entity  must 
obtain  IBC  approval  from  his  or  her 
entity  to  receive  the  animals.  Method  of 
transport  will  conform  to  appropriate 
State  and  Federal  regulations. 

(c)  Disposal  of  Nonmicroscopic 
Animals.  When  a  genetically  engineered 
animal  is  sacrificed  or  dies,  the  carcass 
must  be  incinerated  or  otherwise 
destroyed  to  prevent  its  use  as  food  for 
human  beings  or  for  domestic  animals. 
A  permanent  record  must  be  maintained 
of  the  experimental  use  and  disposal  of 
each  genetically  engineered  animal. 

Jil2    Nonmicroscopic  Animals  in 
which  the  Germ  Line  is  Modified— 
NABSl. 

(a)  This  level  applies  to  work  with 
rDNA  which  is  only  transmissible  by 
sexual  reproduction. 

(b)  Containment  of  genetically 
engineered  nonmicroscopic  animals  at 
NABS  level  1  is  designed  to  prevent 
sexual  transmission  of  the  modified 
genome. 

(c)  Normal  females  into  which 
genetically  engineered  embryos  have 
been  transplanted  must  be  contained  to 
minimize  the  possibility  of  theft  or 
imintentional  release  of  the  pregnant 
animal. 

(d)  All  genetically  engineered 
neonates  will  be  permanently  marked 
within  72  hours  after  birth. 

(2)  Genetically  engineered  animals 
will  be  held  imder  conditions  designed 
to  minimize  the  possibility  of  theft  or 
unintentional  release.  The  containment 
areas  will  be  key  locked  and  patrolled 
or  monitored  at  frequent  intervals. 
Access  to  animals  will  be  limited  to 
authorized  personnel. 

(f)  Sexually  mature  nonmicroscopic 
animals  wiii  be  held  in  facilities 
designed  to  prevent  unintentional 
transmission  of  the  recombinant  DNA 
by  sexual  reproduction.  These  facilities 
will  include  double  barriers  as 
appropriate  between  males  and  females. 
Reproductive  Incapacitation  can  be 
utilized  if  needed. 
.313    Nonmicroscopic  Animals  in 

which  the  Germ  Line  is  Modified— 

NABSZ 
(a)  This  level  applies  to  work  with 
rDNA  which  is  transmissible  by  sexual 


reproduction  and  possibly  by  arthropod 
transmission. 

(b)  Containment  of  genetically 
engineered  nonmicroscopic  animals  at 
NABS  level  2  is  designed  to  prevent 
sexual  transmission  as  described  in 
NABS  1  and  also  to  prevent  arthropod- 
borne  vectors  from  transmitting  self- 
replicating  recombinant  DNA  material. 

(c)  The  agent  used  shall  not  require 

higher  than  BL2  {see  section 303) 

for  its  cultivation. 

(d)  Containment  is  the  same  as  for 
NABS  1  plus  isolation  of  the 
nonmicroscopic  animal(s)  from 
arthropods.  This  may  be  achieved  by 
appropriate  screening  and  other  insect 
control  programs. 

(e)  Other  precautions  described  by 

BL2  (see  section .303)  are  applicable 

to  NABS  2. 

314    Nonmicroscopic  Animals  in 


Which  the  Germ  Line  is  Modified— 
NABS  3  and  4:  General 
Requirements. 

(a)  These  levels  cover  the  use  of 
agents  for  which  these  Guidelines 
require  BL3  or  BL4,  respectively,  for 
research  in  conjunction  with 
nonmicroscopic  animals. 

(b)  The  IBC  (see  sections .403  and 

.404)  after  considering  both 

transmissibility  and  infectious  risk  of 
the  agents,  will  assign  the  appropriate 
NABS  level. 

(c)  Work  with  Class  5  organisms 
requires  containment  specified  by  the 
USDA-APHIS  permit  for  the  organism. 
315    Nonmicroscopic  Animals  in 

Which  the  Germ  Line  is  Modified— 
NABS  3. 

(a)  Containment  of  genetically 
engineered  nonmicroscopic  animals  at 
NABS  3  is  designed  to  prevent 
transmission  of  rDNA  by  sexual 
reproduction,  by  arthropod  vectors,  or 
other  infectious  releases. 

(b)  The  principle  determining  the 
NABS  3  level  is  infectious  transmission 
of  genetic  material  through  animal 
waste  or  an  aerosol. 

(c)  NABS  3  containment  will  prevent 
escape  of  genetically  engineered 
material  from  exhaust  air  or  waste 
materials  from  the  containment  zone.  At 
this  containment  level,  the  animal  room 
becomes  the  primary  barrier.  Conditions 
described  for  BL3  should  be  followed. 

(d)  Exhaust  air  from  NABS  level  3 
contaiiunent  zone  must  be  double  High 
Efficiency  Particulate  Air  Filter  (HEPA) 
filtered  or  incinerated  before  release  to 
atmosphere.  A  HEPA  filter  must  be 
installed  in  the  inlet  air  ventilation 
system.  The  Heating  Ventilation  Air 
Conditioning  (HVAC)  supply  and 
exhaust  ducts  and  filter  housing  must 
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have  no  air  loss  in  one-half  hour  at  3*  of 
water  gauge  pressure,  or  pass  a  halogen 
test  with  a  leak  rate  of  less  than  .0001 
cc/sec  at  3'  water  gauge  pressure. 

(e)  A  double-doored  interlocked  steam 
and/or  ethylene  oxide  sterilizer  is 
required  and  positioned  to  allow 
removal  of  sterilized  material  from  the 
facility. 

(f)  Liquid  effluent  from  laboratory 
sinks,  biological  safety  cabinets,  floor 
drains,  and  sterilizers  is  decontaminated 
by  heat  treatment  before  being  released 
from  the  containment  facility.  Liquid 
wastes  from  shower  rooms  and  toilets 
may  be  decontaminated  with  chemical 
disinfectants  or  by  heat  in  the  liquid 
waste  decontamination  system.  The 
procedure  used  for  heat 
decontaminations  of  liquid  wastes  is  to 
be  monitored  with  a  recording 
thermometer  and  the  waste  is  to  be 
monitored  for  biological  activity  by 
introducing  an  appropriate  indicator 
microorganism  with  a  defined  heat 
susceptibility  pattern  and  cultiuing 
samples  of  treated  waste  for  presence  of 
the  organism.  If  liquid  wastes  from  the 
shower  room  are  decontaminated  with 
chemical  disinfectants,  the  chemical 
used  is  of  demonstrated  efficiency 
against  the  target  or  indicator 
microorganisms. 

(g)  The  animal  room  must  have  an  air 
leak  rate  (decay  rate)  not  to  exceed  7% 
per  minute  (logorithm  of  pressure 
against  time)  over  a  20-minute  period  at 
2'  of  water  gauge  pressure.  Nominally, 
0.05*  of  water  gauge  pressure  loss  in  1 
minute  at  2*  of  water  gauge  pressure. 

(h)  AH  animals  must  be  sacrificed  at 
the  end  of  their  experimental  usefulness 
and  the  carcasses  shall  be  incinerated 
or  sterilized.  Documents  regarding 
animal  experimental  use  and  disposal 
shall  be  maintained  in  a  permanent  log 
book. 

(i)  Personnel  shall  enter  and  leave  the 
facility  only  through  the  clothing  change 
and  shower  rooms.  Street  clothing  shall 
be  removed  in  the  outer  clothing  change 
room  and  kept  there.  Complete 
laboratory  clothing,  including 
undergarments,  pants,  and  shirts  or 
jumpsuits,  shoes,  and  gloves,  shall  be 
provided  and  used  by  all  personnel 
entering  the  facility.  When  leaving  the 
NABS  level  3  zone  and  before 
proceeding  into  the  shower  area, 
personnel  shall  remove  their  laboratory 
clothing  in  the  inner  change  room  and 
with  appropriate  discard  for 
sterilization.  Personnel  shall  shower 
each  time  they  leave  the  facility. 
Personnel  shall  use  the  airlocks  to  enter 
or  leave  the  laboratory  only  in  an 
emergency. 

(j)  Personnel  entering  the  animal 
containment  zone  must  use  the 


appropriate  respiratory  protective 
device(8). 

(k)  A  hazard  warning  sign 
incorporating  die  universal  biohazard 
symbol  shall  be  posted  on  all  access 
doors.  The  sign  shall  identify  the  agent, 
lists  the  name  of  the  laboratory  director 
or  other  responsible  per8on{s),  and 
indicates  any  special  requirements  for 
entering  the  area  (e.g.,  the  need  for 
immunizations,  respirators,  or  other 
special  protective  clothing). 

(1)  Restraining  devices  for  animals  are 
required  to  prevent  damage  to  the 
integrity  of  the  containment  facility. 

.318    Nonmicroscopic  Animals  in 

Which  the  Germ  Line  is  Modified — 
NABS  4. 

(a)  Containment  of  genetically 
engineered  nonmicroscopic  animals  at 
NABS  4  is  designed  to  prevent 
transmission  through  the  vectors  stated 
for  NABS  3  when  the  source  of  rDNA 
comes  from  a  Class  4  infectious  agent  or 
from  certain  restricted  Class  5  animal 
pathogens. 

(b)  Facility  features  described  for  BL4 
are  applicable  for  NABS  4  animal 
containment. 

(c)  Based  on  pathogenicity  of  the 
agent,  the  IBC  may  stipulate  use  of  a 
one-piece,  positive  pressure  suit  that  is 
ventilated  by  a  life-support  system  for 
all  personnel  entering  the  containment 
area. 

(d)  NABS  4  requires  more  restrictive 
sealing  of  the  penetrations  of  the 
containment  zone  from  the  outside  that 
does  NABS  3. 

.317   Nonmicroscopic  Animals 


.306  of  these  Guidelines  shall  be 


used  for  Biotechnology  Research  in 
Which  the  Germline  has  not  Been 
Modified. 

Nonmicroscopic  animals  in  which 
rDNA  was  inserted  into  a  cell  genome, 
but  where  the  genetic  material  is 
excluded  from  the  germ  line,  should  be 
housed  and  managed  at  least  at  NABS  1. 

318    Research  Involving 

Nonmicroscopic  Plants. 

(a)  Conditions  are  described  for 
growing  nonmicroscopic  plants  which 
have  been  genetically  modified  by 
recombinant  DNA. 

(b)  Such  plants  should  be  destroyed  at 
the  termination  of  the  experiment  and 
should  not  be  used  as  food  or  feed  for 
animals  or  humans. 

319    Research  With 


Nonmicroscopic  Plants  in 
Laboratory-Contained  Facilities 
and  Greenhouses. 

(a)  Where  the  Guidelines  specify 
growth  of  plants  under  BLl  or  BL2 
conditions,  containment  practices 
described  in  sections 302  through 


followed. 

(b)  Questions  on  interpretation  of  the 
procedures  shall  be  addressed  to  USDA. 

320    Research  With  Crop  Plants  in 

Field  Tests. 

This  section  describes  principals  of 
containment  to  prevent  dispersal  and 
escape  of  the  introduced  gene  via  pollen, 
seeds,  and  vegetative  propagules.  Gene 
escape  via  a  sexual  transfer  is  not 
expected  to  occur  and  will  not  be 
considered.  Provisions  are  addressed  in 

section 205(c)  for  requesting 

approval  of  field  tests  with  certain 
genetically  engineered  plants. 

(a)  Containment  for  Gene  Escape  via 
Pollen. 

(1)  Gene  escape  by  pollen  dispersal 
can  be  eliminated  by  growing  the 
genetically  engineered  crop  in 
geographical  isolation  from  any  plants 
with  which  it  is  biologically  compatible 
and  will  cross-pollinate. 

(2)  Physical  isolation  can  be  achieved 
by  removing  all  cross-compatible  plants 
within  the  known  effective  pollinating 
distance  of  the  particular  species. 

(3)  Production  of  viable  pollen  can  be 
prevented  biologically  by  using  genetic 
male  sterility  in  some  crops,  chemically 
by  application  of  a  gametocide,  or 
physically  by  removing  all  reproductive 
structures. 

(4)  Pollen  escape  can  be  prevented  by 
blocking  pollen  dispersal  by  covering 
the  flowers  or  by  screening  out  known 
pollinating  insects. 

The  mechanism  of  containment  chosen 
shall  depend  on  the  particular  crop. 

(b)  Prevention  of  Seed  Development 
or  Release. 

(1)  Seed  set  can  be  prevented 
biologically  by  utilizing  self- 
incompatible  plants  or  by  eliminating 
pollen  from  biologically-compatible 
plants  within  the  pollinating  distance. 

(2)  Seed  release  during  intentional 
seed  development  can  be  physically 
contained  by  encasing  the  developing 
seed  structures  soon  after  pollination. 
This  provides  additional  protection  from 
seed  dispersal  by  animals  or  birds. 

(c)  Prevention  of  Vegetative 
Propagule  Escape.  Stolons,  tubers, 
rhizomes,  or  storage  roots  can  be 
recovered  from  the  soil  mechanically, 
followed  by  chemical  soil  sterilization 
and  herbicidal  treatment  of  volunteer 
plants  the  following  season. 

.321    Physical  Containment  for 

Large-Scale  Uses  of  Organisms 
Containing  Recombinant  DNA 
Molecules. 
This  part  of  the  Guidelines  specifies 
physical  containment  guidelines  for 
large-scale  (greater  than  10  liters  of 
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culture)  research  or  production  involving 
viable  organisms  containing 
recombinant  DNA  molecules. 

(a)  General  AppUcobility  of  the 
Guidelines.  All  provisions  of  the 
Guidelines  shall  apply  to  large-scale 
agricultural  research  or  production 
activities  with  the  following 
modirications: 

(1^  Section 321  shall  replace 

sections .302  through .306  when 

quantities  in  excess  of  10  liters  of 
culture  are  involved  in  research  or 
production. 

(2)  The  entity  shall  appoint  a 
Biological  Safety  Officer  (BSO)  if  it 
engages  in  large-scale  agricultural 
research  or  production  activities 
involving  viable  organisms  containing 
recombinant  DNA  molecules.  The  duties 
of  the  BSO  shall  include  those  specified 
in  section .405  of  the  Guidelines. 

(3)  The  entity  shall  establish  and 
maintain  a  health  surveillance  program 
for  personnel  engaged  in  large-scale 
agricultural  research  or  production 
activities  involving  viable  organisms 
containing  recombinant  DNA  molecules 
which  require  BL3  containment  at  the 
laboratory  scale.  The  program  shall 
include:  preassignment  and  periodic 
physical  and  medical  examinations; 
collection,  maintenance  and  analysis  of 
serum  specimens  for  monitoring 
serologic  changes  that  may  result  from 
the  employee's  work  experience;  and 
provisions  for  the  investigation  of  any 
serious,  unusual  or  extended  illnesses  of 
employees  to  determine  possible 
occupational  origin. 

(b)  Selection  of  Physical  Containment 
Levels.  (1)  The  selection  of  the  physical 
containment  level  required  for 
recombinant  DNA  research  or 
production  involving  more  than  10  liters 
of  culture  is  based  on  the  containment 

guidelines  established  in  subpart 3 

of  the  Guidelines. 

(2)  For  purposes  of  large-scale 
research  or  production,  three  physical 
containment  levels  are  established. 
These  are  referred  to  as  BLl-LS.  BL2- 
LS.  and  BL3-LS.  The  BL-LS  level  of 
physical  containment  is  required  for 
large-scale  research  or  production  of 
viable  organisms  containing 
recombinant  DNA  molecules  which 
require  BLl  containment  at  the 
laboratory  scale. 

(3)  The  BLl-LS  level  of  physical 
containment  is  recommended  for  large- 
scale  research  or  production  of  viable 
organisms  for  which  BLl  is 
recommended  at  the  laboratory  scale 
such  as  those  described  in  section 
202-3. 

(4)  The  BL2-LS  level  of  physical 
containment  is  required  for  large-scale 
research  or  production  of  viable 


organisms  containing  recombinant  DNA 
molecules  which  require  BL2 
containment  at  the  laboratory  scale. 

(5)  The  BL3-LS  level  of  physical 
containment  is  required  for  large-scale 
research  or  production  of  viable 
organisms  containing  recombinant  DNA 
molecules  which  require  BL3 
containment  at  the  laboratory  scale. 

(6)  No  provisions  are  made  for  large- 
scale  research  or  production  of  viable 
organisms  containing  recombinant  DNA 
molecules  which  require  BL4 
containment  at  the  laboratory  scale.  If 
necessary,  these  requirements  will  be 
established  by  USDA  on  an  individual 
basis. 

[c]  BLl-LS  Uvel. 

(1)  Cultures  of  viable  organisms 
containing  recombinant  DNA  molecules 
shall  be  handled  in  a  closed  system  (e.g., 
closed  vessel  used  for  the  propagation 
and  growth  of  cultures)  or  other  primary 
containment  equipment  (e.g.,  biological 
safety  cabinet  containing  a  centrifuge 
used  to  process  culture  fluids)  which  is 
designed  to  reduce  the  potential  for 
escape  of  viable  organisms.  Volumes 
less  than  10  liters  may  be  handled 
outside  of  a  closed  system  or  other 
primary  containment  equipment 
provided  all  physical  containment 
requirements  specified  in  section 

.302  of  the  Guidelines  are  met. 

(2)  Culture  fluids  (except  as  allowed 
in  paragraph  (3))  shall  not  be  removed 
from  a  closed  system  or  other  primary 
containment  equipment  unless  the 
viable  organisms  containing 
recombinant  DNA  molecules  have  been 
inactivated  by  a  validated  inactivation 
procedure.  A  validated  inactivation 
procedure  is  one  which  has  been 
demonstrated  to  be  effective  using  the 
organism  that  will  serve  as  the  host  for 
propagating  the  recombinant  DNA 
molecules. 

(3)  Sample  collection  from  a  closed 
system,  the  addition  of  materials  to  a 
closed  system,  and  the  transfer  of 
culture  fluids  firom  one  closed  system  to 
another  shall  be  done  in  a  manner 
which  minimizes  the  release  of  aerosols 
or  contamination  of  exposed  surfaces. 

(4)  Exhaust  gases  removed  from  a 
closed  system  or  other  primary 
containment  equipment  shall  be  treated 
by  filters  which  have  efficiencies 
equivalent  to  HEPA  filters  or  by  other 
equivalent  procedures  (e.g.,  incineration) 
to  minimize  the  release  of  viable 
organisms  containing  recombinant  DNA 
molecules  to  the  environment. 

(5)  A  closed  system  or  other  primary 
containment  equipment  that  has 
contained  viable  organisms  containing 
recombinant  DNA  molecules  shall  not 
be  opened  for  maintenance  or  other 
purposes  unless  it  has  been  sterilized  by 


a  validated  sterilization  procedure.  A 
validated  sterilization  procedure  is  one 
which  has  been  demonstrated  to  be 
effective  using  the  organism  that  will 
serve  as  the  host  for  propagating  the 
recombinant  DNA  molecules. 

(6)  Emergency  plan  required  by 

section 404(c)(4)  shall  include 

methods  and  procedures  for  handling 
large  losses  of  cidture  on  an  emergency 
basis. 

[A)BL2-LSLevel. 

(1)  Cultures  of  viable  organisms 
containing  recombinant  DNA  molecules 
shall  be  handled  in  a  closed  system  (e.g., 
closed  vessel  used  for  the  propagation 
and  growth  of  cultures)  or  other  primary 
containment  equipment  (e.g.,  Class  III 
biological  safety  cabinet  containing  a 
centrifuge  used  to  process  culture  fluids) 
which  is  designed  to  prevent  the  escape 
of  viable  organisms.  Volumes  less  than 
10  hters  may  be  handled  outside  of  a 
closed  system  or  other  primary 
containment  equipment  provided  all 
physical  containment  requirements 

specified  in  section 303  of  the 

Guidelines  are  met. 

(2)  Culture  fluids  (except  as  allowed 
in  paragraph  (3))  shall  not  be  removed 
from  a  closed  system  or  other  primary 
containment  equipment  unless  the 
viable  organisms  containing 
recombinant  DNA  molecules  have  been 
inactivated  by  a  validated  inactivation 
procedure.  A  validated  inactivation 
procedure  is  one  which  has  been 
demonstrated  to  be  effective  using  the 
organism  that  will  serve  as  the  host  for 
propagating  the  recombinant  DNA 
molecules. 

(3)  Sample  collection  from  a  closed 
system,  the  addition  of  materials  to  a 
closed  system,  and  the  transfer  of 
culture  fluids  from  one  closed  system  to 
another  shall  be  done  in  a  manner 
which  prevents  the  release  of  aerosols 
or  contamination  of  exposed  surfaces. 

(4)  Exhaust  gases  removed  from  a 
closed  system  or  other  primary 
containment  equipment  shall  be  treated 
by  filters  which  have  efficiencies 
equivalent  to  HEPA  filters  or  by  other 
equivalent  procedures  (e.g..  incineration)' 
to  prevent  the  release  of  viable 
organisms  containing  recombinant  DNA 
molecules  to  the  environment. 

(5)  A  closed  system  or  other  primary 
containment  equipment  that  has 
contained  viable  organisms  containing 
recombinant  DNA  molecules  shall  not 
be  opened  for  maintenance  or  other 
purposes  unless  it  has  been  sterilized  by 
a  validated  sterilization  procedure.  A 
validated  sterilization  procedure  is  one 
which  has  been  demonstrated  to  be 
effective  using  the  organism  that  will 


3J8AJIAVA  V^03  T83B 


Federal  Register  /  Vol.  51.  No.  123  /  Thursday.  June  26.  1986  /  Notices 


23387 


serve  as  the  host  for  propagating  the 
recombinant  DNA  molecules. 

(6)  Rotating  seals  and  other 
mechanical  devices  directly  associated 
with  a  closed  system  used  for  the 
propagation  and  growth  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  designed  to  prevent 
leakage  or  shall  be  fully  enclosed  in 
ventilated  housings  that  are  exhausted 
through  filters  which  have  efficiencies 
equivalent  to  HEPA  filters  or  through 
other  equivalent  treatment  devices. 

(7)  A  closed  system  used  for  the 
propagation  and  growth  of  viable 
organisms  containing  recombinant  DNA 
molecules  and  other  primary 
containment  equipment  used  to  contain 
operations  involving  viable  organisms 
containing  recombinant  DNA  molecules 
shall  include  monitoring  or  sensing 
devices  that  monitor  the  integrity  of 
containment  during  operations. 

(8)  A  closed  system  used  for  the 
propagation  and  growth  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  tested  for  integrity  of 
the  containment  features  using  the 
organism  that  will  serve  as  the  host  for 
propagating  recombinant  DNA 
molecules.  Testing  shall  be 
accomplished  prior  to  the  introduction 
of  viable  organisms  containing 
recombinant  DNA  molecules  and 
following  modification  or  replacement  of 
essential  containment  features. 
Procedures  and  methods  used  in  the 
testing  shall  be  appropriate  for  the 
equipment  design  and  for  recovery  and 
demonstration  of  the  test  organism. 
Records  of  tests  and  results  shall  be 
maintained  on  file. 

(9)  A  closed  system  used  for  the 
propagation  and  growth  of  viable 

'  organisms  containing  recombinant  DNA 
molecules  shall  be  permanently 
identified.  This  identification  shall  be 
used  in  all  records  reflecting  testing, 
operation,  and  maintenance  and  in  all 
documentation  relating  to  use  of  this 
equipment  for  research  or  production 
activities  involving  viable  organisms 
containing  recombinant  DNA  molecules. 

(10)  The  universal  biohazard  sign 
shall  be  posted  on  each  closed  system 
and  primary  containment  equipment 
when  used  to  contain  viable  organisms 
containing  recombinant  DNA  molecules. 

(11)  Emergency  plans  required  by 

section .404(c)(4)  shall  include 

methods  and  procedures  for  handling 
large  losses  of  culture  on  an  emergency 
basis. 

[e]  BL3-LS  Level. 

(1)  Cultures  of  viable  organisms 
containing  recombinant  DNA  molecules 
shall  be  handled  in  a  closed  system  (e.g.. 
closed  vessels  used  for  the  propagation 
and  growth  of  cultures)  or  other  primary 


containment  equipment  (e.g..  Class  III 
biological  safety  cabinet  containing  a 
centrifuge  used  to  process  culture  fluids) 
which  is  designed  to  prevent  the  escape 
of  viable  organisms.  Volumes  less  than 
10  liters  may  be  handled  outside  of  a 
closed  system  provided  all  physical 
containment  requirements  specified  in 

section .304  of  the  Guidelines  are 

met. 

(2)  Culture  fluids  (except  as  allowed 
in  paragraph  (3))  shall  not  be  removed 
from  a  closed  system  or  other  primary 
containment  equipment  unless  the 
viable  organisms  containing 
recombinant  DNA  molecules  have  been 
inactivated  by  a  validated  inactivation 
procedure.  A  validated  inactivation 
procedure  is  one  which  has  been 
demonstrated  to  be  effective  using  the 
organisms  that  will  serve  as  the  host  for 
propagating  the  recombinant  DNA 
molecules. 

(3)  Sample  collection  from  a  closed 
system,  the  addition  of  materials  to  a 
closed  system,  and  the  transfer  of 
culture  fluids  from  one  closed  system  to 
another  shall  be  done  in  a  manner 
which  prevents  the  release  of  aerosols 
or  contamination  of  exposed  surfaces. 

(4)  Exhaust  gases  removed  from  a 
closed  system  or  other  primary 
contaiiunent  equipment  shall  be  treated 
by  filters  which  have  efficiencies 
equivalent  to  HEPA  filters  or  by  other 
equivalent  procedures  (e.g.,  incineration 
to  prevent  the  release  of  viable 
organisms  containing  recombinant  DNA 
molecules  to  the  enviroiunent.) 

(5)  A  closed  system  or  other  primary 
containment  equipment  that  has 
contained  viable  organisms  containing 
recombinant  DNA  molecules  shall  not 
be  opened  for  maintenance  or  other 
purposes  unless  it  has  been  sterilized  by 
a  validated  sterilization  procedure.  A 
validated  sterilization  procedure  is  one 
which  has  been  demonstrated  to  be 
effective  using  the  organisms  that  will 
serve  as  the  host  for  propagating  the 
recombinant  DNA  molecules. 

(6)  A  closed  system  used  for  the 
propagation  and  growth  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  operated  so  that  the 
space  above  the  culture  level  will  be 
maintained  at  a  pressure  as  low  as 
possible,  consistent  with  equipment 

"  design,  in  order  to  maintain  the  integrity 
of  containment  features. 

(7)  Rotating  seals  and  other 
mechanical  devices  directly  associated 
with  a  closed  system  used  to  contain 
viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
designed  to  prevent  leakage  or  shall  be 
fully  enclosed  in  ventilated  housings 
that  are  exhausted  through  filters  which 
have  efficiencies  equivalent  to  HEPA 


filters  or  through  other  equivalent 
treatment  devices. 

(8)  A  closed  system  used  for  the 
propagation  and  growth  of  viable 
organisms  containing  recombinant  DNA 
molecules  and  other  primary 
containment  equipment  used  to  contain 
operations  involving  viable  organisms 
containing  recombinant  DNA  molecules 
shall  include  monitoring  or  sensing 
devices  that  monitor  the  integrity  of 
containment  during  operations. 

(9)  A  closed  system  used  for  the 
propagation  and  growth  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  tested  for  integrity  of 
the  containment  features  using  the 
organisms  that  will  serve  as  the  host  for 
propagating  the  recombinant  DNA 
molecules.  Testing  shall  be 
accomplished  prior  to  the  introduction 
of  viable  organisms  containing 
recombinant  DNA  molecules  and 
following  modification  or  replacement  of 
essential  containment  features. 
Procedures  and  methods  used  in  the 
tests  shall  be  appropriate  for  the 
equipment  design  and  for  recovery  and 
demonstration  of  the  test  organism. 
Records  of  tests  and  results  shall  be 
maintained  on  file. 

(10)  A  closed  system  used  for  the 
propagation  and  growth  of  viable 
organisms  containing  recombinant  DNA 
molecules  shall  be  permanentiy 
identified.  This  identification  shall  be 
used  in  all  records  reflecting  testing, 
operation,  and  maintenance  and  in  all 
documentation  relating  to  the  use  of  this 
equipment  for  research  production 
activities  involving  viable  organisms 
containing  recombinant  DNA  molecules. 

(11)  The  universal  biohazard  sign 
shall  be  posted  on  each  closed  system 
and  primary  containment  equipment 
when  used  to  contain  viable  organisms 
containing  recombinant  DNA  molecules. 

(12)  Emergency  plans  required  by 

section 404(c)(4)  shall  include 

methods  and  procedures  for  handling 
large  losses  of  cultxire  on  an  emergency 
basis. 

(13)  Closed  systems  and  other  primary 
containment  equipment  used  in  handling 
cultures  of  viable  organisms  containing 
recombinant  DNA  molecules  shall  be 
located  within  a  controlled  area  which 
meets  the  following  requirements: 

(i)  The  conti-olled  area  shall  have  a 
separate  entry  area.  The  entry  area  shall 
be  a  double-doored  space  such  as  an  air 
lock,  anteroom,  or  change  room  that 
separates  the  controlled  area  from  the 
balance  of  the  facility. 

(ii)  The  surfaces  of  walls,  ceilings,  and 
floors  in  the  controlled  area  shall  be 
such  as  to  permit  ready  cleaning  and 
decontamination. 
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(iii)  Penetrations  into  controlled  area 
shall  be  sealed  to  permit  liquid  or  vapor 
phase  space  decontamination. 

(iv)  M\  utilities  and  service  or  process 
piping  and  wiring  entering  the  controlled 
area  shall  be  protected  against 
contaminations. 

(v)  Hand-washing  facilitiea  equipped 
with  foot,  elbow,  or  automatically 
operated  valves  shall  be  located  at  each 
major  work  area  and  near  each  primary 
exit. 

(vi)  A  shower  facility  shall  be 
provided.  This  facility  shall  be  located 
in  close  proximity  to  the  controlled  area. 

(vii)  The  controlled  area  shall  be 
designed  to  preclude  release  of  cidture 
fluids  outside  the  controlled  area  in  the 
event  of  an  accidental  spill  or  release 
from  the  closed  systems  or  other 
primary  containment  equipment. 

(viii)  The  controlled  area  shall  have  a 
ventilation  system  that  is  capable  of 
controlling  air  movement.  The 
movement  of  air  shall  be  from  areas  of 
lower  contaminafion  potential  to  areas 
of  higher  contamination  potential.  If  the 
ventilation  system  provides  positive 
pressure  supply  air,  the  system  shall 
operate  in  a  manner  that  prevents  the 
reversal  of  the  direction  of  air 
movement  or  shall  be  equipped  with  an 
alarm  that  would  be  actuated  in  the 
event  that  reversal  in  the  direction  of  air 
movement  wrere  to  occur.  The  exhaust 
air  from  the  controlled  area  shall  not  be 
recirculated  to  other  areas  of  the 
facility.  The  exhaust  air  from  the 
controlled  area  may  be  discharged  to 
the  outdoors  without  filtration  or  other 
means  for  effectively  reducing  an 
accidental  aerosol  burden  provided  that 
it  can  be  dispersed  clear  of  occupied 
buildings  and  air  intakes. 

(14)  The  following  personnel  and 
operational  practices  shall  be  required: 
(i)  Personnel  entry  into  the  controlled 
area  shall  be  through  the  entry  area 

specified  in  section 321(e)(13)(i). 

(ii)  Persons  entering  the  controlled 
area  shall  exchange  or  cover  their 
personal  clothing  with  work  garments 
such  as  jumpsuits,  laboratory  coats, 
pants  and  shirts,  hair  cover,  and  shoes 
or  shoe  covers.  On  exit  from  the 
controlled  area  the  work  ckitbing  may 
be  stored  in  a  locker  separate  from  that 
used  for  personal  clothing  or  discarded 
for  laundering.  Clothing  shall  be 
decontamiRated  before  laundering, 
(iii)  Entry  into  the  controlled  area 
during  periods  when  work  is  in  progress 
shall  be  restricted  to  those  persons 
required  to  meet  program  or  support 
needs.  Prior  to  eotry  all  persons  shall  be 
informed  of  the  operating  practices, 
emergency  procedures,  and  the  nature  of 
the  work  conducted. 


(iv)  Persons  under  18  years  shall  not 
be  permitted  to  enter  the  controlled 
area. 

(v)  The  universal  biohazard  sign  shall 
be  posted  on  entry  doors  to  the 
controlled  area  and  all  internal  doors 
when  any  work  involving  the  organism 
is  in  progress.  This  includes  periods 
when  decontamination  procedures  are 
in  progress.  The  sign  posted  on  the  entry 
doors  to  the  controlled  area  shall 
include  a  statement  of  agents  in  use  and 
personnel  authorized  to  enter  the 
controlled  area. 

(vi)  The  controlled  area  shall  be  kept 
neat  and  clean. 

(vii)  Eating,  drinking,  smoking,  and 
storage  of  food  are  prohibited  in  the 
controlled  area. 

(viii)  Animals  and  plants  shall  be 
excluded  from  the  controlled  area. 

(ix)  An  effective  insect  and  rodent 
control  program  shall  be  maintained. 

(x)  Access  doors  to  the  controlled 
area  shall  be  kept  closed,  except  as 
necessary  for  access,  while  work  is  in 
progress.  Serve  doors  leading  directly 
outdoors  shall  be  sealed  and  locked 
while  work  is  in  progress. 

(xi)  Persons  shall  wash  their  hands 
when  leaving  the  controlled  area. 

(xii)  Persons  working  in  the  controlled 
area  shall  be  trained  in  emergency 
procedures. 

(xiii)  Equipment  and  materials 
required  for  the  management  of 
accidents  involving  viable  organisms 
containing  recombinant  DNA  molecules 
shall  be  available  in  the  controlled  area. 

(xiv)  The  controlled  area  shall  be 
decontaminated  in  accordance  with 
established  procedures  following  spills 
or  other  accidental  release  of  viable 
organisms  containing  recombinant  DNA 
molecules. 

.322    Containment  Conditions  for 


Cloning  of  Genes  Coding  for  the 
Biosynthesis  of  Molecules  Toxic  for 
Vertebrates. 
(a)  General  Information.  This  section 
specifies  the  containment  to  be  used  for 
the  deliberate  cloning  of  genes  coding 
for  the  biosynthesis  of  molecules  toxic 
for  vertebrates.  The  cloning  of  genes 
coding  for  molecules  toxic  for 
vertebrates  that  have  an  LDbo  of  less 
than  100  nanograms  per  kilogram  body 
weight  (e.g.,  microbial  toxins  such  as  the 
botuJinum  toxins,  tetanus  toxin, 
diphtheria  toxin.  Shigella  dysenteriae 
neurotoxin)  requires  USDA  approval 
before  initiation.  No  specific  restrictions 
shall  apply  to  the  cloning  of  genes  if  the 
protein  specified  by  the  gene  has  an 
LDbo  of  100  micrograms  or  more  per 
kilogram  of  body  weight  Experiments 
involving  genes  coding  for  toxic 
molecules  with  an  LOto  of  100 


micrograms  or  less  per  kilogram  body 
weight  shall  be  registered  with  USDA 
prior  to  initiating  the  experiments.  A  list 
of  toxic  molecules  classified  as  to  LDso 
is  available  from  USDA.  Testing 
procedures  for  determining  toxicity  of 
toxic  molecules  not  on  the  list  are 
available  from  USDA.  The  results  of 
such  tests  shall  be  forwarded  to  USDA. 

(b)  Containment  Conditions  for 
Cloning  of  Toxic  Molecule  Genes  in  E. 
coliK-12. 

(1)  Cloning  of  genes  coding  for 
molecules  toxic  for  vertebrates  that 
have  an  LD^  in  the  range  of  100 
nanograms  to  1000  nanograms  per 
kilogram  body  weight  (e.g.,  aprin. 
Clostridium  perfringens  epsilon  toxin) 
may  proceed  under  BL2  +  EK2  or 
BL3+EK1  containment  conditions. 

(2)  Cloning  of  genes  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates  that  have  an  LDso  in  the 
range  of  100  micrograms  per  kilogram 
body  weight  may  proceed  under 

BLl  +  EKl  containment  conditions  (e.g., 
Staphylococcus  aureus  alpha  toxin. 
Staphylococcus  aureus  beta  toxin,  ricin, 
Pseudomonas  aeruginosa  exotoxin  A. 
Bordatella  pertussis  toxin,  the  lethal 
factor  of  Bacillus  anthracis,  the 
Pasteurella  pestis  murine  toxins,  the 
oxygen-labile  hemolysins  such  as 
streptolysin  O,  and  certain  neurotoxins 
present  in  snake  venoms  and  other 
venoms). 

(3)  Some  enterotoxins  are 
substantially  more  toxic  when 
administered  entemally  than 
parenterally.  The  following  enterotoxins 
shall  be  subject  to  BLl  -t-  EKl 
containment  conditions:  cholera  toxin, 
the  heat  labile  toxins  of  E.  coli, 
Klebsiella,  and  other  related  proteins 
that  may  be  identiSed  by  neutralization 
with  an  antiserum  monospecific  for 
cholera  toxin,  and  the  heat  stable  toxins 
of  E.  coli  and  of  Yersinia  enterocolitica. 

(c)  Containment  Conditions  for 
Cloning  of  Toxic  Molecule  Genes  in 
Organisms  Other  than  E.  coli  K-12. 
Requests  involving  the  cloning  of  genes 
coding  for  moleciiles  toxic  for 
vertebrates  in  host-vector  systems  other 
than  E.  coli  K-12  will  be  evaluated  by 
USDA. 

."iXi    Shipment 

Recombinant  DNA  molecules 
contained  in  an  organism  or  virus  shall 
be  shipped  only  as  an  etiologic  agent 
under  requirements  of  the  U.S.  Public 
Health  Service,  and  the  U.S.  Department 
of  Transportation  (section  72.3,  Part  72. 
Title  42,  and  sections  173.3a6-.388,  Part 
173,  Tide  49,  U.S.  Code  of  Federal 
Regulations  (CFR))  as  specified  below: 

(a)  Recombinant  DNA  molecules 
contained  in  an  organism  or  virus 
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requiring  BLl,  BL2.  or  BL3  physical 
containment,  when  offered  for 
transportation  or  transported,  are 
subject  to  all  requirements  of  section 
72.3(a)-(e),  Part  72,  Title  42  CFR,  and 
sections  173.386-.388.  Part  173.  Title  49 
CFR. 

(b)  Recombinant  DNA  molecules 
contained  in  an  organism  or  virus 
requiring  BL4  physical  containment, 
when  offered  for  transportation  or 
transported,  are  subject  to  the 
requirements  listed  above  under 
paragraph  (a)  above  and  are  also 
subject  to  section  72.3(f).  part  72,  Title  42 
CFR. 

(c)  Information  on  packaging  and 
labeling  of  etiologic  agents  is  available 
from  OAB. 

(d)  A  USDA  permit,  required  for 
import  and  interstate  transport  or 
pathogens,  may  be  obtained  from  the 
Animal  and  Plant  Health  Inspection 
Service,  USDA,  Federal  Building. 
Hyattsville.  MD  20782. 

Subpart 4    Roles  and 

Responsibilities 

401    Policy. 


(a)  Responsiblity  for  safety  in 
agricultural  biotechnology  research 
resides  to  a  large  degree  on  the 
individuals  who  conduct  the  research. 
Every  possible  situation  cannot  be 
anticipated  in  the  Guidelines. 
Motivation,  integrity  and  good  judgment 
are  keys  to  safe  conduct  and  application 
of  agricultural  biotechnology. 

(b)  The  Guidelines  are  intended  to 
help  the  entity,  institutional  biosafety 
committee  (IBC).  biological  safety 
officer  (BSO),  and  principal  investigator 
(PI)  determine  practices  that  are  to  be 
followed.  Guideline  development  is  a 
continuing  process  over  time  since  all 
conceivable  experiments  involving 
agricultural  biotechnology  cannot  be 
foreseen.  Therefore,  it  is  the 
responsibility  of  entities  and  those 
conducting  research  to  adhere  to  the 
intent  as  well  as  to  the  specifics  of  the 
Guidelines. 

(c)  The  entities,  the  IBCs,  and  the  Pis 
are  responsible  for  ensuring  that 
agricultural  biotechnology  activities 
comply  with  these  Guidelines.  The 
following  roles  and  responsibilities 
constitute  an  administrative  framework 
in  which  safety  is  an  essential  and 
integral  part  of  biotechnology  research. 

402    Responsibilities  of  the 

Entity — General  Information. 

Each  entity  conducting  or  sponsoring 
agricultural  biotechnology  research 
covered  by  these  Guidelines  shall 
ensure  that  research  is  carried  out  in 
conformity  with  the  provisions  of  the 


Guidelines.  In  order  to  fulfill  this 
responsibility,  the  entity  shall: 

(a)  Establish  and  implement  policies 
that  provide  for  the  safe  conduct  of 
agricultural  biotechnology  research  in 
compliance  with  these  Guidelines. 
Entities  may  establish  additional 
procedures  to  discharge  responsibilities 
of  entities  and  IBCs  under  the 
Guidelines.  These  may  include:  (1) 
statements  formulated  by  the  entity  for 
general  implementation  of  the 
Guidelines  and  (2)  additional 
precautionary  steps  the  entity  may  deem 
appropriate. 

(b)  Establish  or  associate  with  an  IBC 
that  meets  the  requirements  set  forth  in 

section 403  and  carries  out  the 

functions  detailed  in  section .404.  If 

an  individual  or  other  small  entity  lacks 
the  capability  of  establishing  an  IBC  and 
is  unable  to  locate  an  IBC  with  which  to 
form  an  association,  the  individual  or 
other  small  entity  shall  contact  OAB. 

(c)  If  necessary,  appoint  a  BSO  if  the 
entity  is  engaged  in  agricultural 
biotechnology  research  at  the  BL3  or 
BL4  containment  level.  The  BSO  shall  be 
a  member  of  the  IBC  and  shall  carry  out 
the  duties  specified  in  section 405. 

(d)  Require  that  investigators 
responsible  for  research  covered  by 
these  Guidelines  comply  with  the 

provisions  of  section 406  and  assist 

investigators  to  do  so. 

(e)  Ensure  appropriate  training  for  the 
chairperson  and  members  of  the  IBC,  the 
BSO,  Pis,  and  laboratory  staff  regarding 
the  Guidelines,  their  implementation, 
and  laboratory  and  release  safety. 
Responsibility  for  training  IBC  members 
may  be  carried  out  through  the  IBC 
chairperson.  Responsibility  for  training 
laboratory  staff  may  be  carried  out 
through  the  PI.  The  entity  is  responsible 
for  insuring  that  the  PI  has  sufficient 
training  but  may  delegate  this 
responsibility  to  the  IBC. 

(H  Determine  the  necessity  for  health 
or  environment  surveillance  of  research 
personnel  and  facihties,  and  conduct  _ 
surveillance  programs  if  appropriate. 

(g)  Report  within  30  days  to  the 
Assistant  Secretary  for  Science  and 
Education  any  significant  problems  with 
or  violations  of  the  Guidelines  and 
significant  research-related  accidents 
and  illnesses  or  diseases  of  workers, 
animals  or  plants,  unless  the  PI  or  IBC 
has  done  so. 

.  403    Membership  and 

Procdures  of  IBCs. 

The  IBC  shall  be  maintained  by  the 
entity  with  whom  it  is  primarily 
associated.  The  Committee  shall  meet 
the  following  requirements  which 
include  or  supplement  those 
encompassed  in  the  NIH  Guidelines. 


(a)  The  IBC  shall  include  at  least  eight 
members. 

(b)  As  a  group,  IBCs  shall  include 
experience  and  expertise  in  r-DNA  and 
related  technologies  and  capability  to 
assess  safety  of  research  and 
experimentation  with  reference  to 
health,  environment,  and 
agroecosystems. 

(c)  IBCs  shall  include  persons  with 
expertise  in  recombinant  DNA 
technology,  biological  safety,  physical 
containment,  field  testing,  ecology,  and 
agricultural  sciences. 

(d)  Two  or  more  members  of  IBCs 
shall  be  unaffiliated  with  the  entity, 
representing  the  interest  of  the 
community,  such  as — (1)  members  of 
state  and  local  public  health  agencies, 

(2)  members  of  state  and  local 
environmental  or  agricultural  agencies, 

(3)  persons  active  in  human  or  animal 
medical  and  health  concerns,  and  (4) 
persons  active  in  agricultural 
environmental  concerns.  (Employment 
solely  as  a  member  of  the  IBC  does  not 
itself  make  the  member  an  affiliated 
members.) 

(e)  IBCs  shall  include  at  least  one 
member  of  a  technical  laboratory  staff. 

(f)  IBCs  shall  include  the  entity's        » 
biological  safety  officer. 

(g)  IBCs  are  encouraged  to  utilize 
consultants  in  institutional  policy  issues, 
applicable  laws  and  regulations, 
standards  of  professional  conduct  and 
practice,  community  attitudes  and  the 
enviomment,  and  private  sector- 
industry  issues. 

(h)  Meetings  of  IBCs  shall  be  open  to 
the  public,  consistent  with  protection  of 
privacy  and  proprietary  interests,  (i) 
Upon  request,  entities  shall  make 
available  to  the  public  all  minutes  of  IBC 
meetings  and  any  documents  submitted 
to  or  received  from  funding  agencies 
which  those  agencies  are  authorized  to 
make  available  to  the  pubUc.  If 
comments  are  made  by  members  of  the 
public  on  IBC  actions,  entities  shall 
forward  to  USDA  both  the  comments 
and  IBC  responses. 

(j)  IBC  membership  shall  be  reviewed 
and  approved  by  ABRAC.  Entities  shall 
identify  committee  members  by  name  in 
a  report  to  ABRAC  and  shall  include 
relevant  information  on  each  member  in 
such  form  and  at  such  times  as  may  be 
required. 

(k)  A  member  of  an  IBC  may  not  be 
Involved  in  the  review  or  approval  of  a 
project  in  which  he  or  she  has  been  or 
expects  to  be  engaged  or  has  a  direct 
financial  interest,  except  to  provide 
information  requested  by  the  IBC. 

(1)  Except  for  unaffiliated  members, 
member  of  an  IBC  for  an  entity  not 
otherwise  covered  by  the  Guidelines 
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may  participate  in  the  review  and 
approval  of  a  project  in  which  the 
member  has  a  direct  financial  interests 
so  long  as  the  member  has  not  been  and 
does  not  expect  to  be  engaged  in  the 
project,  notwithstanding  paragraph  (k) 
above. 

(m)  Entities  ultimately  responsible  for 
the  effectiveness  of  IBCs  may  establish 
procedures  that  IBCs  will  follow  in 
initial  and  continuing  review  of 
applications,  proposals,  and  activities. 

404    Functions  of  Institutional 

Biosafety  Committees. 

(a)  IBCs  are  responsible  for  review  of 
biotechnology  research  projects  for 
compliance  with  the  USDA  Guidelines 
for  Biotechnology  Research.  IBCs  shall 
approve  and  register  research  projects 
in  accordance  with  the  Guidelines  and 
assure  the  correct  classification  of 
research. 

(b)  IBC  review  shall  include:  (1) 
Assessment  of  contairunent  levels 
required  by  these  Guidelines  for 
proposed  agricultural  research  and  (2] 
assessment  of  facilities,  procedures, 
practices,  training,  and  expertise  of 
research  personnel. 

(c)  IBCs  shall:  (1)  notify  Pis  of  results 
of  their  reviews.  (2)  set  containment 

levels  as  specified  in  subpart .3.  (3) 

Review  periodically  agricultural 
biotechnology  research  to  insure  that 
the  requirements  of  the  Guidelines  are 
being  fulfilled,  and  (4)  adopt  emergency 
plans  covering  accidental  releases. 

(d)  IBCs  shall  report  within  30  days  to 
the  appropriate  institutional  official  and 
to  OAB  any  significant  problems  with  or 
violations  of  the  Guidelines  and  any 
significant  research-related  accidental 
releases  or  illnesses  and  diseases  of 
workers,  animals  or  plants  unless  the  PI 
has  done  so. 

(e)  IBCs  may  not  authorize  initiation 
of  experiments  not  explicitly  covered  by 
the  Guidelines  until  USDA  estabhshes 
the  containment  requirement. 

(f)  IBCs  may  perform  other  functions 
as  delegated  by  the  entities. 

405    Biological  Safety  Officer 

(BSO). 
The  entity  shall  appoint  a  BSO  if  it ' 
deems  one  is  necessary.  The  officer 
shall  be  a  member  of  the  IBC.  and  his  or 
her  duties  shall  include  (but  need  not  be 
limited  to): 

(a)  Ensuring  through  periodic 
inspections  that  safety  standards  are 
rigorously  followed; 

(b)  Reporting  to  the  IBC  and  the  entity 
all  significant  problems  with  and 
violations  of  these  Guidelines  and  all 
significant  research-related  accidents 
and  illnesses  of  which  the  BSO  becomes 
aware  unless  the  BSO  determines  that 
the  PI  has  already  done  so; 


(c)  Developing  emergency  plans  for 
dealing  with  accidents; 

(d)  Providing  advice  on  security  of 
facilities  where  agricultural 
biotechnology  research  is  conducted; 
and 

(e)  Providing  technical  advice  to  the  PI 
and  the  IBC  on  research  safety 
procedures. 
.406    Principal  In  vestigator  (PI). 

On  behalf  of  the  entity,  the  PI  is 
responsible  for  complying  fully  with 
these  Guidelines  in  conducting  any/ 
agricultural  biotechnology  research. 

(a)  PI— General:  As  part  of  his  or  her 
responsibilities,  the  PI  shall: 

(1)  Obtain  appropriate  approvals  and 
give  appropriate  notifications  prior  to 
initiating,  or  modifying  ongoing  research 
activities; 

(2)  Determine  initially  whether 
experiments  are  covered  by  these 
Guidelines  and  follow  the  appropriate 
procedures; 

(3)  Report  within  30  days  to  the  IBC 
and  OAB  all  significant  problems  with 
and  violations  of  the  Guidelines  and  all 
significant  research-related  accidental 
releases  and  illnesses  or  diseases  of 
workers,  animals  or  plants; 

(4)  Report  to  the  IBC  and  to  OAB  new 
information  bearing  on  the  Guidelines; 

(5)  Be  adequately  trained  in  good 
microbiological  and  agricultural  science 
techniques; 

(6)  Adhere  to  IBC-approved 
emergency  plans  for  dealing  with 
accidents;  and 

(7)  Comply  with  applicable  shipping 
requirements  of  USDA-APHIS  regarding 
plant  and  animal  health  protection 
policies,  and  the  need  for  permits  and 
containment  conditions  for  possession 
of  certain  organisms. 

(b)  Submissions  by  the  PI  to  USDA 
(Assistant  Secretary  for  Science  and 
Education).  The  PI  shall: 

(1)  Submit  information  to  USDA  in 
order  to  have  new  host-vector  systems 
certified; 

(2)  Petition  USDA  with  notice  to  the 
IBC  for  exemptions  to  these  Guidelines; 

(3)  Petition  USDA  with  concurrence  of 
the  IBC  for  approval  to  conduct  research 

specified  in  section 205  of  the 

Guidehnes;  and 

(4)  Petition  USDA  for  determination  of 
containment  for  agricultural  research 
experiments  which  require  review  on  an 
individual  basis  for  experiments  not 
covered  by  the  Guidelines. 

(c)  Submissions  by  the  PI  to  the  IBC. 
The  PI  shaU: 

(1)  Make  the  initial  determination  of 
the  required  containment  and 
procedures  in  accordance  with  the 
Guidelines; 


(2)  Select  appropriate  practices  to  be 
used  in  the  research; 

(3)  Submit  the  initial  research  protocol 
if  covered  under  Guidelines  sections 

.206(d),  through 322  if  required 

by  the  entity  (and  also  subsequent 
changes — e.g.,  changes  in  the  source  of 
DNA  or  host-vector  system)  to  the  IBC 
for  review  and  approval  or  registration; 
and 

(4)  Remain  in  communication  with  the 
IBC  throughout  the  conduct  of  the 
project. 

(d)  PI  Responsibilities  Prior  to 
Initiating  Agricultural  Research.  The  PI 
is  responsible  for 

(1)  Making  available  to  the  project 
staff  copies  of  the  protocols  that 
describe  practices  to  be  taken  to 
diminish  the  potential  biohazards; 

(2)  Instructing  and  training  project 
staff  in  practices  and  techniques 
required  to  ensure  safety  and  in 
procedures  for  dealing  with  accidents; 
and 

(3)  Informing  the  project  staff  of 
reasons  and  provisions  for 
precautionary  medical  practices  advised 
or  requested,  such  as  vaccinations  or 
serum  collection. 

(e)  PI  Responsibilities  During  the 
Conduct  of  the  Research.  The  W  is 
responsible  for 

(1)  Supervising  safety  performance  of 
the  staff  to  ensure  that  required  safety 
practices  and  techniques  are  employed; 

(2)  Investigating  and  reporting  in 
writing  to  OAB,  the  BSO  (where 
applicable),  and  the  IBC  any  significant 
problems  pertaining  to  the  operation 
and  implementation  of  containment 
practices  and  procedures; 

(3)  Correcting  work  errors  and 
conditions  that  may  result  in  unsafe 
situations. 

(4)  Ensuring  the  integrity  of  biological 
containment  (e.g.,  purity,  and  genotypic 
and  phenotypic  characteristics  of 
organisms)  and  physical  containment 
(e.g.,  containment  parameters  of 
laboratories,  growth  chambers, 
greenhouses). 
407    Responsibilities  of  the 

Assistant  Secretary  for  Science  and 

Education. 
The  Secretary  has  established  an 
Office  of  Agriculture  Biotechnology 
(OAB).  as  an  administrative  office 
reporting  to  the  Assistant  Secretary  for 
Science  and  Education.  OAB  will  assist 
the  Assistant  Secretary  in  implementing 
and  coordinating  the  Department's 
policies  and  procedures  pertaining  to  all 
facets  of  biotechnology.  This  includes 
the  conduct  of  laboratory  and  field 
research,  experimentation  on 
biotechnological  products  prior  to  their 
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commercialization,  and  all  matters  of 
oversight  of  biotechnology  in 
agriculture.  In  addition  the  specific 
responsibilities  of  the  Assistant 
Secretary  in  relation  to  agricultural 
research  shall  include  the  following: 

(a)  Agriculture  Biotechnology 
Recombinant  DNA  Advisory 
Committee.  Establishing  and 
maintaining; 

(b)  Biotechnology  Guidelines. 
Promulgating  requirements  as  necessary 
to  implement  the  Guidelines; 

(c)  National  Biological  Impact 
Assessment  Program.  Establishing  and 
maintaining  the  NBIAP; 

(d)  Committee  on  Biotechnology  in 
Agriculture.  Providing,  with  the 
Assistant  Secretary  for  Marketing  and 
Inspection  Services,  administrative 
support  for  the  Committee  on 
Biotechnology  in  Agriculture  and  acting 
as  cochairman  of  the  CBA; 

(e)  Review  of  Proposals.  In  carrying 
out  the  responsibilities  set  forth  in  this 
section,  the  Assistant  Secretary  will 
weigh  each  proposed  action  through 
appropriate  analysis  and  consultation  to 
determine  that  it  complies  with  the 
Guidelines  and  adequately  reflects 
safeguards  to  health  and  Oie 
environment. 

(1)  Major  Actions:  To  execute  major 
actions  the  Assistant  Secretary,  at  his 
discretion,  may  publish  a  proposed 
decision  in  the  Federal  Reg^ter  for  30 
days  of  comment  before  final  action  is 
taken.  The  Assistant  Secretary's  final 
decision,  along  wtih  the  response  to  the 
comments,  will  be  published  in  the 
Federal  Register.  The  BSCC,  CBA. 
ABRAC.  NMBAP  and  IBCs  will  be 
notified  of  the  following  decision: 

(i)  Changing  containment  levels  for 
types  of  research  specified  in  the 
Guidehnes  when  a  major  action  is 
involved; 

(ii)  Assigning  containment  levels  for 
types  of  research  not  explicitly 
considered  in  the  Guidelines  when  a 
major  action  is  involved; 

(iii)  Promulgating  and  amending  a  list 
of  classes  of  recombinant  molecules  and 
biotechnology-modified  organisms  to  be 
exempt  from  these  Guidelines  because 
they  do  not  present  a  significant  risk  to 
health  or  the  environment; 

(iv)  Permitting  research  specified  by 
section 205  of  the  Guidelines; 

(v)  Certifying  new  host-vector  systems 
with  the  exception  of  minor 
modifications  of  already  certified 
systems  with  the  exception  of  minor 
modifications  of  already  certified 
systems;  and 

(vi)  Adopting  other  changes  in  the 
Guidelines. 

(2)  Lesser  Actions.  When  executing 
lesser  actions,  the  Assistant  Secretary 


will  notify  the  CBA,  ABRAC,  NBIAP  and 
IBCs  of  decisions  in  the  following  areas: 

(i)  Interpreting  and  determining  safety 
levels: 

(ii)  Changing  containment  levels  for 
research  in  subpart .3:  and 

(iii)  Assigning  levels  for  research  not 
explicitly  considered  in  the  Guidelines. 

(3)  Other  Actions.  The  Assistant 
Secretary  will: 

(i)  Transmit  decisions  to  the  ABRAC. 
CBA.  NBIAP  and  IBCs; 

(ii)  Interpret  the  Guidelines  for 
research  to  which  the  Guidelines 
specifically  assign  safety  levels; 

(iii)  Determine  appropriate  safety 
conditions  for  research  according  to 
case  precedents  developed;  and 

(iv)  Conduct,  support,  and  assist  in 
training  programs  in  laboratory  safety 
for  IBC  members.  BSOs,  Pis,  and 
laboratory  staff  as  appropriate. 

(v)  Publish  in  the  Federal  Re^ster 

(A)  Aimouncements  of  ABRAC 
meetings  and  agendas  at  least  30  days  in 
advance; 

(B)  Proposed  major  actions  of  the  type 

falling  under  section 409(b)(1)  at 

least  30  days  prior  to  the  ABRAC 
meeting  at  which  they  will  be 
considered; 

(C)  The  final  decision  of  the  Assistant 
Secretary  for  Science  and  Education  on 
recommendations  made  by  the  ABRAC; 
and 

(D)  Such  notices  are  as  needed, 
(vi)  Provide  certifications  for 

maximum  containment  (BM)  facilities, 
inspecting  them  periodically,  and 
inspecting  other  recombinant  DNA 
facilities  as  deemed  necessary. 

406    The  Office  of  Agriculture 

Biotechnology 
(a)  The  Secretary  of  Agriculture  has 
established  the  Office  of  Agricultiiral 
Biotechnology  (OAB)  under  the  auspices 
of  the  Assistant  Secretary  of  Science 
and  Education.  This  office  has  the 
responsibility  to  provide  administrative 
support  for  developing  and  coordinating 
Departmental  policies  and  activities 
pertaining  to  biotechnology  research 
and  performing  related  interagency  and 
public  liaison  functions.  The  Office  will: 

(1)  Assist  in  developing  and 
implementing  policies  and  procedures 
pertaining  to  the  conduct  of  laboratory 
and  field  research  and  experimentation 
on  biotechnological  products  prior  to 
their  commercialization. 

(2)  Perform  a  staff  role  for  the 
intraagency  Committee  on 
Biotechnology  in  Agriculture, 
established  by  Federal  Register  Notice 
of  November  14, 1985  (50  FR  47174- 
47195)  and  for  the  Agriculture 
Biotechnology  Research  Advisory 
Committee  (ABRAC). 


(3)  Serve  as  the  focal  point  for 
coordinating  the  National  Biological 
Impact  Assessment  Program. 

(4)  Maintain  records  of  research  and 
regulatory  activities  carried  out  under 
the  biotechnology  authorities  of  the 
Secretary  of  Agriculture. 

(5)  Provide  ABRAC  Executive 
Secretary. 

,409    Agriculture  Biotechnology 

Recombinant  DNA  Advisory 
Committee 

(a)  The  Agriculture  Biotechnology 
Recombinant  DNA  Advisory  Committee 
(ABRAC)  is  responsible  for  carrying  out 
specified  fimctions  cited  below  as  well 
as  others  assigned  under  its  charter  or 
by  the  Secretary. 

(1)  Overseeing  the  review  of  research 
projects  on  genetically  engineered 
organisms. 

(2)  Evaluating  the  adequacy  of  draft 
proposals  to  be  used  by  the  Department 
in  preparing  environmental  assessments 
of  the  above  research  projects. 

(3)  Recommending  additions  and 
alterations  to  research  guidelines  and 
protocols  as  necessary. 

(4)  Providing  advice  to  other  Federal 
and  State  agencies  on  agriculture- 
related  research  projects. 

(5)  Providing  information  to  and 
maintaining  cognizance  of  the  IBCs  to 
assure  their  capability  to  carry  out  their 
agriculture  related  functions. 

(b)  The  ABRAC  membership  shall  be 
conjoined  with  the  governing  body  of 
the  National  Biological  Impact 
Assessment  Program  (NBIAP)  and  shall 
be  organized  as  follows: 

(1)  Members  and  chair  shall  be 
appointed  by  the  Secretary 

(2)  The  Committee  shall  consist  of 
twelve  members  with  expertise 
represented  in  R-DNA  research  in 
plants,  animals  and  microbes;  ecology/ 
epidemiology /environmental  science; 
agricultural  production  practices; 
biological  containment;  biological  field 
release;  applicable  laws  and  regulations 
standards  of  professional  conduct  and 
practice:  public  attitudes;  public  health; 
occupational  health  and  ethics. 

(3)  Representatives  from  the  relevant 
Federal  and  State  agencies  and 
organizations  shall  be  nonvoting 
members  and  may  be  utilized  to  provide 
advice  and  expertise. 

(4)  Expert  consultants  may  be  called 
upon  for  advice  on  an  ad  hoc  basis. 

(5)  The  Office  of  Agricultural 
Biotechnology  (OAB)  shall  coordinate 
and  provide  support  for  ABRAC  and 
NBIAP. 

.410    The  National  Biological 


Impact  Assessment  Program 
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(a)  The  Secretary  of  Agriculture  will 
establish  the  National  Biological  Impact 
Assessment  Program  (NBIAP)  under  the 
auspices  of  the  Assistant  Secretary  for 
Science  and  Education  to  provide  advice 
on  laboratory  and  field  biotechnology 
research.  The  Program  has  two 
objectives; 

(1)  Provide  the  Department  with 
scientific  evaluations  of  proposed 
research  projects  to  ensure  public  and 
environmental  safety. 

(2)  Draw  upon  existing  agricultural 
science  network  (public  and  private)  for 
research  monitoring  of  genetically 
engineered  organisms  to  assess  their 
onsite  performance  in  controlled  release 
experiments  and  to  assess  the  impact  of 
their  presence  in  the  ecosystem  over 
time. 

(b)  NBIAP  can  draw  upon  long 
established  procedures  for  evaluating 
the  safety  and  efficacy  of  field  testing  of 
new  strains  of  crops,  livestock,  and 
microbes  developed  through 
conventional  breeding  techniques. 

(c)  NBIAP  will  be  called  upon  by  the 
Assistant  Secretary  and/or  ABRAC  to 
provide  assessments  and  evaluations  of 
projects  in  diverse  agriculture-related 
areas.  The  Office  of  Agricultural 
Biotechnology  will  coordinate  and 
provide  administrative  support  for  these 
activities. 

(d)  The  responsibilities  of  NBIAP  will 
be: 

(1]  Establish  and  implement 
procedures  for  the  review  of  research 
proposals  on  genetically  engineered 
organisms. 

(2]  Establish  a  roster  of  experts 
representing  a  broad  range  of 
agriculture-related  disciplines. 

(i)  Sohcit  from  the  agricultural  reseach 
community  nominees  and  assemble  lists 
of  potential  panel  participants  in  all 
appropriate  disciplines. 

(ii)  Create  a  computerized  roster  of 
individuals  and  establish  a 
corresponding  data  base. 

(3)  Develop  procedures  for  selecting 
experts  with  specific  competence  to 
evaluate  individual  project  proposals. 

(4)  Evaluate  and  review  the  scientific 
adequacy  of  environmental  assessments 
which  accompany  individual  project 
proposals. 

(5)  Identify  and  recommend  research 
sites  for  potential  use  in  safe,  controlled 
field  testing  of  genetically  engineered 
organisms. 

(6)  Make  periodic  expert  reviews  of 
research  guidelines  and  protocols  and, 
as  necessary,  make  recommendations 
for  addition  and  alterations  to  improve 
their  effectiveness. 

(7)  Establish  and  carry  out  procedures 
for  providing  advice  requested  by  other 


Federal  and  State  agencies  or 
agriculture-related  research  projects. 

(e)  In  addition  to  the  above  activities 
NBIAP  will  also: 

(1)  Develop  and  operate  a  system  for 
gathering,  registering  and  assessing 
information  on  the  status  of  the 
agroecosystem  on  a  continuing  basis. 

(i)  Prepare  an  inventory  of  existing 
research  sites  suitable  for  establishment 
of  long  term  monitoring  programs. 

(ii)  Create  a  network  for  accessing 
above  databases  on  ecosystem 
components. 

(iii)  Utilize  and  improve  conceptual 
modeling  techniques  to  predict  the 
consequences  of  the  release  and 
dissemination  of  genetically  engineered 
organisms  into  the  environment. 

(iv)  Identify  research  needs  to 
improve  the  monitoring  of  genetically 
engineered  organisms  released  into  the 
ecosystem,  and  develop  guidelines  to 
meet  these  needs. 
411    Compliance. 

As  a  condition  for  USDA  funding  of 
agricultxu-al  recombinant  DNA  research, 
entities  must  ensure  that  such  research 
conducted  at  or  sponsored  by  the  entity, 
irrespective  of  the  source  of  fimding, 
shall  comply  with  these  Guidelines.  The 
policies  on  noncompliance  are  as 
follows: 

(a)  All  USDA  funded  projects 
involving  biotechnology  research  must 
comply  with  these  Guidelines. 
Noncompliance  may  result  in:  (1) 
suspension,  limitation,  or  termination  of 
financial  assistance  for  such  projects 
and  of  USDA  funds  for  other 
recombinant  DNA  research  at  the  entity, 
or  (2)  a  requirement  for  prior  USDA 
approval  of  any  or  all  recombinant  DNA 
projects  at  the  entity. 

(b)  All  non-USDA  funded  projects 
involving  agricultural  biotechnology 
research  conducted  at  or  sponsored  by 
an  entity  that  receives  USDA  funds  for 
projects  involving  such  techniques  must 
comply  with  the  USDA  Guidelines. 
NoncompUance  may  result  in:  (1) 
suspension,  limitation,  or  termination  of 
USDA  funds  for  recombinant  DNA 
research  at  the  entity,  or  (2)  a 
requirement  for  prior  USDA  approval  of 
any  or  all  recombinant  DNA  projects  at 
the  entity. 

(c)  Information  concerning 
noncompliance  with  the  Guidelines  may 
be  brought  forward  by  any  person.  It 
should  be  delivered  to  both  USDA  and 
the  relevant  entity.  The  entity,  generally 
through  the  IBC,  shall  take  appropriate 
action.  The  entity  shall  forward  a 
complete  report  of  the  incident  to  USDA 
recommending  any  fiuiher  action. 

(d)  In  cases  where  USDA  proposes  to 
suspend,  limit,  or  terminate  financial 


assistance  because  of  noncompliance 
with  the  Guidelines,  applicable  USDA 
procedures  shall  govern. 

Subpart .5    Voluntary  Compliance 

and  Proprietary  Information 

.501    Basic  Policy. 

(a)  Entities  conducting  research  in 
agricultural  biotechnology  but  not 
funded  by  USDA  are  encouraged  to 
follow  the  standards  and  procedures  set 

forth  in  subparts .1  to 4  of  these 

Guidelines. 

(b)  For  purposes  of  complying  with  the 
Guidelines,  an  individual  intending  to 
carry  out  research  involving  agricultural 
biotechnology  is  encouraged  to  affiliate 
with  an  entity  that  has  an  IBC  approved 
under  the  Guidelines. 

(c)  Since  commercial  organizations 
have  special  concerns,  such  as 
protection  of  proprietary  data,  some 
modifications  and  explanations  of  the 

procedures  in  subparts .1  to 4 

are  provided  below  to  address  these 
concerns. 

..502    Protection  of  Proprietary 


Data. 

(a)  Members  of  the  NBIAP  are 
"special  Government  employees." 

(b)  In  submitting  information  to  USDA 
for  purposes  of  complying  voluntarily 
with  the  Guidelines,  an  entity  may 
designate  those  items  of  information 
which  the  entity  believes  constitute 
trade  secrets,  privileged,  confidential 
commercial  or  financial  information. 

(c)  If  USDA  receives  a  request  under 
the  Freedom  of  Information  Act  for 
information  so  designated,  USDA  will: 

(1)  Provide  the  business  information 
submitter  with  prompt  notification  of  a 
request  for  that  information  (unless  it  is 
readily  determined  by  USDA  that  the 
information  requested  should  not  be 
disclosed,  or  on  the  other  hand,  that  the 
information  is  not  exempt  by  law  from 
disclosure). 

(2)  Notify  the  requester  of  the  need  to 
inform  the  submitter  of  a  request  for 
submitted  business  information. 

(3)  Afford  business  information 
submitters  time  in  which  tc  object  to  the 
disclosure  of  any  specified  portion  of  the 
information.  The  submitter  must  explain 
fully  all  grounds  upon  which  disclosure 
is  opposed.  For  example,  if  the  submitter 
maintains  that  disclosure  is  likely  to 
cause  substantial  harm  to  its 
competitive  position,  the  submitter  must 
explain  item-by-item  why  disclosure 
would  cause  such  harm.  Information 
provided  by  a  business  submitter 
pursuant  to  this  paragraph  may  itself  be 
subject  to  disclosure  under  FOIA. 

(4)  Provide  business  information 
submitters  with  notice  of  any 
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determination  to  disclose  such  records 
prior  to  the  disclosure  date,  in  order  that 
the  matter  may  be  considered  for 
possible  judicial  intervention. 

(5)  Notify  business  information 
submitters  prompUy  of  all  instances  in 
which  FOIA  requesters  bring  suit 
seeking  to  compel  disclosure  of 
submitter  information. 

(d)  Presubmission  review. 

(1)  Any  entity  not  otherwise  covered 
by  the  Guidelines,  which  is  considering 
submission  of  data  or  information 
voluntarily  to  USDA,  may  request 
presubmission  review  of  the  records 
involved  to  determine  whether,  if  the 
records  are  submitted,  USDA  will  or  will 
not  make  part  or  all  of  the  records 
available  upon  request  under  the 
Freedom  of  Information  Act. 

(2)  A  request  for  presubmission 
review  should  be  submitted  to  the 
USDA  (Assistant  Secretary  for  Science 
and  Education)  along  with  the  records 
involved.  These  records  must  be  clearly 


marked  as  being  the  property  of  the 
entity  on  loan  to  USDA  solely  for  the 
purpose  of  making  a  determination 
under  the  Freedom  of  Information  Act. 
The  Assistant  Secretary  will  then  seek  a 
determination  from  the  Science  and 
Education  Freedom  of  Information 
Officer,  the  responsible  official  under 
USDA  regulations  as  to  whether  the 
records  involved  (or  some  portion)  are 
or  are  not  available  to  members  of  the 
public  under  the  Freedom  of  Information 
Act.  Pending  such  a  determination  the 
records  will  be  kept  separate  from  any 
other  files,  will  be  considered  records  of 
the  entity,  any  will  not  be  received  as 
part  of  any  other  files.  No  copies  will  be 
made  of  the  records. 

(3)  The  Assistant  Secretary  will 
inform  the  entity  of  the  Science  and 
Education  Freedom  of  Information 
Officer's  determination  and  follow  the 
entity's  instructions  as  to  whether  some 
or  all  of  the  records  involved  are  to  be 
returned  to  the  entity  or  to  become  a 
part  of  USDA  files.  If  the  entity  instructs 


USDA  to  return  the  records,  no  copies  or 
summaries  of  the  records  will  be  made 
or  retained  by  USDA. 

(4)  The  Science  and  Education 
Freedom  of  Information  Officer's 
determination  will  represent  that 
official's  judgment  at  the  time  of  the 
determination  as  to  whether  the  records 
involved  (or  some  portion)  would  be 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act  if  at  the 
time  of  the  determination  the  records 
were  in  USDA  files  and  a  request  were 
received  for  them  under  the  Act. 

.503  National  Agricultural 

Biotechnology  Research  Registry. 

(Reserved] 

(The  Department  of  Agriculture  will 
maintain  a  registry  of  all  approvals 
for  agricultural  research  on 
biotechnology  releases  and  participate 
as  appropriate  in  the  review  process 
and  post-release  monitoring.) 
(FR  Doc.  86-14128  Filed  6-19-86;  4:56  pm) 

BnXINO  CODE  a41fr-22-M 


Thursday 
June  26,  1986 


Part  IV 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Parts  15  and  53 

Federal  Acquisition  Reguiation  (FAR); 

Submission  of  Contract  Price  Proposal; 

Proposed  Rule 

48  CFR  Part  13  et  al. 

Federal  Acquisition  Regulation  (FAR); 

Set-asides  Under  "Applicable"  Small 

Purchase  Limitation;  Proposed  Rule 


23396 


Federal  Register  /  Vol.  51.  No.  123  /  Thursday.  June  26.  1966  /  Proposed  Rules 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

4«  CFR  Parts  15  and  53 

Federal  Acquisition  Regulation  (FAR); 
SulMnission  of  Price  Proposal 

AQENCICS:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
AcnoH:  Proposed  rule. 

SUHMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  Federal 
Acquisition  Regulation  (FAR)  15.804-6 
concerning  submission  of  price 
proposals  and  53.301-1411,  Contract 
Pricing  Proposal  Cover  Sheet,  Standard 
Form  (SF)  1411. 

DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  August  25, 
1986  to  be  considered  in  the  formulation 
of  a  final  rule. 

AODRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW., 
Room  4041.  Washington.  DC  20405. 
Please  cite  FAR  Case  86-32  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Margaret  A.  WilUs,  FAR  Secretariat. 
Telephone  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Back^oond 

This  rule  change  is  necessary  to 
ensure  that  the  contracting  officer  and 
the  authorized  representative  have 
access  to  all  the  data  which  impacts 
contract  price. 

B.  Regulatory  FlexibUity  Act 

The  proposed  revisions  to  FAR 
15.804-6  and  SF  1411  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  801.  et  seq.)  because  they  only 
clarify  existnig  policy  and  do  not 
constitute  signincant  revisions. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-511)  does  not  apply  because  the 
proposed  revisions  to  FAR  15.804-6  and 
SF  1411  do  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
or  collection  of  information  from 


offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of 
OMB  under  44  U.S.C.  3501.  et  seq. 

List  of  Subjecto  in  48  CFR  Parts  15  and 
53 

Government  procurement. 

Dated:  ]une  17, 1986. 
Lawranoe ).  Rizzi, 

Director,  Office  of  Federal  Acquisition  and 
Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  15  and  53  amended  as  set  forth 
below: 

1.  The  authority  citation  for  Parts  15 
and  53  continues  to  read  as  follows: 

Authority:  40  U.S.C  488(c);  10  U.S.C 
Chapter  137:  and  42  U.S.C.  2453(c). 

PART  15-CONTRACTING  BY 
NEGOTIATION 

2.  Section  15.804-6  is  amended  by 
revising  in  paragraph  (b)(2).  paragraph  5 
in  Table  15-2  to  read  as  follows:  15.804- 
6  Procedural  requirements. 

5.  By  submitting  offeror's  proposal,  the 
offeror,  if  selected  for  negotiation,  grants 
the  contracting  officer  or  an  authorized 
representative  the  right  to  examine,  at 
any  time  before  award,  those  books, 
records,  documents,  and  other  types  of 
factual  material,  regardless  of  form  or 
whether  such  supporting  data  is 
specifically  referenced  or  included  in  the 
proposal  as  the  basis  for  pricing,  that 
will  permit  an  adequate  evaluation  of 
the  proposed  price. 


PART  53— FORMS 

2.  Section  53.301-1411,  Standard  Form  1411, 
Contract  Pricing  Proposal  Cover  Sheet «« 
amended  by  revising  the  text  preceding  Block 
15  reading  This  proposal  is  submitted  in 
response  to  the  RFP,  contract,  modification, 
etc  in  item  1  and  reflects  our  best  estimates 
and/ or  actual  costs  as  of  this  date"  to  read: 

S3.3ei-141 1    Contract  pricing  prop  owl 


an  adequate  evaluation  of  the  proposed 

price. 

•        *        •        *        * 

(FR  Doc.  86-14409  Filed  &-21-86;  8:45  am] 
MLUNQ  cooe  s«ao-«i-M 


This  proptsal,  submitted  in  response 
to  the  RFP,  contract,  modification,  etc.  in 
item  1,  reflects  our  best  estimates  and/ 
or  actual  costs  as  of  this  date  and 
conforms  with  the  instructions  in  FAR 
15.a04-6(b)(2).  Table  15-2.  By  submitting 
this  proposal,  the  offeror,  if  selected  for 
negotiation,  grants  the  contracting 
officer  or  an  authorized  representative 
the  right  to  examine,  at  any  time  before 
award,  those  books,  records,  documents, 
and  other  types  of  factual  material, 
regardless  of  form  or  whether  such 
supporting  material  is  specifically 
referenced  or  included  in  the  proposal 
as  the  basis  for  pricing,  that  wiQ  permit 


48  CFR  Parts  13, 19, 20,  and  52 


I  Acquisition  Regulation  (FAR); 
S«t-Asides  Under  "Applicable"  Small 
Purchase  Limitation 

agencies:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Proposed  rule.  


SUMMARY:  The  Defense  Acquisition 
Regulatory  Council  and  the  Civilian 
Agency  Acquisition  Council  are 
considering  changes  to  FAR  Parts  13, 19, 
20.  and  52  to  provide  for  the  use  of  small 
purchase  procedures  in  awarding  set- 
aside  contracts  between  $10,000  and 
$25,000. 

DATE:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  July  28, 1986 
to  be  considered  in  the  formulation  of  a 
final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW., 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  86-23  in  all 
correspondence  related  to  this  issue. 
K>R  FURTHER  INFORMATION  CONTACT: 
Ms.  Margaret  A.  Willis,  FAR  Secretariat. 
Telephone  (202)  523-4755. 
SUPPI^MENTARY  INFORMATION: 

A.  Background 

Pub.  L  95-507  required  that  all 
purchases  under  $10,000  be  set-aside  for 
small  business.  At  the  time,  $10,000  was 
the  small  purchase  limitation.  Since  the 
small  purchase  limitation  was  raised  to 
$25,000  there  has  been  some  confusion 
regarding  the  proper  procedure  to  use  in 
awarding  set-asides  between  $10,000 
and  $25,000.  This  revision  provides  for 
the  use  of  small  purchase  procedures  in 
awarding  such  contracts. 

B.  Regulatory  Flexibility  Act. 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354)  does  not  apply  because  the 
proposed  revisions  are  not  "significant 
revisions"  as  defined  in  FAR  1.501-1; 
i.e.,  they  do  not  alter  the  substantive 
meaning  of  any  coverage  in  the  FAR 
having  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors,  or  a  significant  effect  beyond 
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the  internal  operating  procedures  of  the 
issuing  agencies.  Accordingly,  and 
consistent  with  section  1212  of  Pub.  L 
98-525  and  section  302  of  Pub.  L.  98-577 
pertaining  lo  publication  of  proposed 
regulations  (as  implemented  in  FAR 
Subpart  1.5,  Agency  and  Public 
Participation),  solicitation  of  agency  and 
public  views  on  the  proposed  revisions 
is  not  required.  Since  such  solicitation  is 
not  required,  the  Regulatory  Flexibility 
Act  does  not  apply.  Although  such 
solicitation  is  not  required,  comments 
are  invited. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
proposed  changes  do  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C 
3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  13, 19. 
20.  and  52 

Government  procurement 

Dated:  )une  17, 1986. 
LiBWTenoe  |.  Rlzzi, 

Director,  Office  of  Federal  Acquisition  and 
Regulataory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  13, 19,  20,  and  52  be  amended  as 
follows: 

1.  The  authority  citation  for  Parts  13, 
19,  20,  and  52  continues  to  read  as 
follows: 

Audiority:  40  U.S.C.  486(c):  10  U.&C 
Chapter  137;  and  42  U.S.C  2453(c). 

PART  13— SIM  ALL  PURCHASE  AND 
OTHER  SilMPUFIED  PURCHASE 
PROCEDURES 

2.  Section  13.101  is  amended  by 
revising  paragraph  (c)  of  the  definition 
"Small  purchase  procedures"  to  read  as 
follows: 

13.101    Definition* 

•         «         «         *         • 

(c)  Contracts  awarded  through  (1) 
sealed  bidding  (see  Part  14)  or  (2)  the 
negotiation  procedures  in  Part  15. 


PART  19— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

3.  Section  19.303  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

19.303    Determining  product  or  service 
classifications. 

(a)  The  contracting  officer  shall 
determine  the  appropriate  product  or 
service  classification  and  related  small 
business  size  standard  and  include  them 
in  solicitations. 


4.  Section  19.501  is  amended  by 
revising  in  paragraph  (g)  the  first 
sentence  to  read  as  follows: 

19.501    General. 


(g)  Once  a  product  or  service  has  been 
acquired  successfully  by  a  contracting 
officer  on  the  basis  of  a  small  business 
set-aside,  all  future  requirements  of  that 
office  for  that  particular  product  or 
service  shall,  if  required  by  agency 
regulations,  be  acquired  on  the  basis  of 
a  repetitive  set-aside.  *  *  * 

5.  Section  19.502-4  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

19302-4    Mettrads  Of  conducting  set- 
asides. 

(a)  Total  and  partial  small  business 
set-asides  may  be  conducted  by  using 
sealed  bids  (see  Part  14)  or  competitive 
proposals  (see  Part  15).  Total  small 
business  set-asides  may  be  conducted 
using  small  purchase  procedures  (see 
Part  13).  See  Part  6  for  competition 
requirements. 


19J03    [Amended] 

6.  Section  19.503  is  amended  by 
removing  paragraph  (c)(2)  and 
redesignating  the  existing  paragraphs 
(c)(3)  and  (c)(4)  as  (c)(2)  and  (c)(3). 


PART  20— LABOR  SURPLUS  AREA 
CONCERNS 

7.  Section  20.202  is  revised  to  read  as 
follows: 

20.202    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.220-2,  Notice  of  Total  Labor 
Surplus  Area  Set-Aside,  in  solicitations 
and  contracts  that  are  totally  set-aside 
for  LSA  concerns. 

8.  Section  20.204  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 

20.204    Award  procedures. 

(a)  The  contracting  officer  shall  award 
contracts  involving  total  LSA  set-asides 
by  using  sealed  bids  (see  Part  14), 
competitive  proposals  (see  Part  15).  of 
small  purchases  procedures  (see  Part 
13).  *  •  * 


PART  52-SOLiaTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

9.  Section  52.219-.6  is  amended  by 
inserting  a  colon  in  the  introductory  text 
following  the  word  "clause"  and 
removing  the  remainder  of  the  sentence; 
by  removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "(JUN  1986)";  by  adding  a 
third  sentence  to  paragraph  (c)  of  the 
clause:  and  by  removing  the  derivation 
Unes  foUowring  "(End  of  clause)"  to  read 
as  follows: 

52J219-6    Notice  of  Total  SmaH  Business 
Set-Aside. 

***** 

(c)  *  •  *    In  connection  with 
purchases  processed  under  small 
procedures,  a  nonmanufacturer  may 
furnish  any  domestically  produced  or 
manufactured  end  item. 


S2.220-2    [Amended] 

10.  Section  52.220-2  is  amended  by 
inserting  a  colon  in  the  introductory  text 
following  the  word  "clause"  and 
removing  the  remainder  of  the  sentence. 

(PR  Doc.  88-14408  Filed  6-25-86;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Um  of  Penalty  MaH  In  ttie  Location  and 
Recovery  of  Missing  Children 

agency:  Department  of  Agriculture. 
ACnOM;  Final  directive. 

summary:  This  Department  of 
Agriculture  directive  authorizes  USDA, 
through  its  component  agencies,  to  use 
penalty  mail  to  aid  in  the  location  and 
recovery  of  missing  children.  The 
directive  further  provides  procedures 
under  which  penalty  mail  may  be  used 
to  assist  in  the  location  and  recovery  of 
missing  children  in  accordance  with  39 
U.S.C.  3220(a)(2).  (Pub.  L  99-87,  August 
9, 1985],  in  conformance  with  the 
Department  of  Justice,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP)  preliminary  guidelines  which 
were  published  in  the  Federal  Register 
on  November  8, 1985,  (50  FR  46622) 
pursuant  to  39  U.S.C.  3220(a)(1). 
EFFECnvE  DATE:  This  directive  is 
effective  July  28, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Montgomery,  Mail  and  Reproduction 
Management  Division,  Office  of 
Operations,  U.S.  Department  of 
Agriculture,  Room  1540-South  Building, 
14th  and  Independence  Avenue  S.W., 
Washington.  D.C.  20250,  telephone 
number  (202)  382-1666. 
SUPPLEMENTARY  INFORMATION:  The 

enactment  of  39  U.S.C.  3220(a)(2)  (Pub. 
L  99-87.  August  9, 1985),  is  indicative  of 
the  increasing  public  concern  with  the 
problem  of  missing  and  exploited 
children.  The  Missing  Children's 
Assistance  Act  of  1984,  added  as  Title 
IV  of  the  Juvenile  Justice  and 
Delinquency  FVevention  Act  of  1974,  as 
amended  by  the  Comprehensive  Crime 
Control  Act  of  1984  (Pub.  L  98-473, 
October  12. 1984),  recognized  the 
problem  and  provided  a  Federal 
coordination  and  assistance  role  in 
addressing  this  interstate  problem.  This 
directive  is  intended  to  comply  with  39 
U.S.C.  3220(a)(2),  and  the  OJJDP 
guidelines,  in  order  to  assist  in  the 
location  and  recovery  of  missing 
children  through  the  use  of  penalty  mail. 

I.  Contact  Person  for  Matters  Related  to 
Program  and  Directive  Implementation. 

Bill  Montgomery,  Departmental  Mail 
Manager,  USDA  Office  of  Operations, 
Room  1540  South  Building,  14th  and 
Independence  Avenue  S.W., 
Washington,  D.C.  20250.  Telephone  (202) 
382-1666. 

II.  Plan 

The  Department  of  Agriculture  will 
assist  in  the  national  effort  to  locate  and 
recover  missing  children  by  using 


penalty  mail.  Priority  will  be  given  to:  (1) 
Penalty  mail  that  is  addressed  to 
members  of  the  public  for  receipt  in  the 
United  States,  its  territories  and 
possessions;  (2)  inter-  and  intra-agency 
magazines,  newsletters,  etc..  that  will  be 
widely  disseminated  to  and  viewed  by 
Federal  employees;  and.  (3)  the  use  of 
flyer  inserts  in  high  volume  letter  mail 
when  appropriate  and  cost-effective. 
The  Department  is  unique  with  its 
high-volume,  time-sensitive,  nation-wide 
mailings  of  newsletters,  magazines,  and 
bulletins  which  are  distributed  to  states 
down  to  the  county  level.  Maximum 
attention  will  be  directed  to  utilizing 
these  mailings  to  disseminate  missing 
children  information. 

The  National  Center  for  Missing  and 
Exploited  Children  (National  Center) 
will  be  the  sole  source  from  which  the 
Department  of  Agricultiue  will  acquire 
the  camera-ready  and  other 
photographic  and  biographical 
materials.  Photographs  which  were 
reasonably  current  at  the  time  of  the 
child's  disappearance  shall  be  the  only 
acceptable  form  of  visual  media  or 
pictorial  likeness  used  on  or  in  penalty 
mail. 

The  Department  of  Agricultxue  will 
discontinue  the  use  of  any  missing 
children  material,  within  a  90-day 
period,  when  notified  by  the  National 
Center  that  the  material  has  been 
withdrawn.  No  material  which  has  a 
shelf-life  of  more  than  90-days  will  be 
appropriate  for  this  program.  The 
National  Center  is  responsible  for 
informing  the  Departmental  Mail 
Manager  of  the  need  to  withdraw 
material. 

Plans  include  a  continuing  evaluation 
of  the  methods  of  dissemination  covered 
in  the  guideUnes,  plus  other  ways  to 
present  missing  children  information. 
Suggestions  and/or  recommendations 
for  innovative,  cost-effective  techniques 
should  be  forwarded  to  the 
Departmental  Mail  Manager.  The 
Departmental  Mail  Manager  will 
conduct  periodic  meetings  of 
Departmental  representatives  to  review 
and  discuss  the  current  plan  and 
evaluate  suggestions  and  needs  for 
future  plans. 

This  directive  applies  to  the  use  of 
penalty  mail  in  support  of  the  Missing 
Children  Program.  Agencies  may  also 
use  missing  children  information  in  any 
appropriate  portion  of  their  mail  that  is 
processed  as  commercial  mail. 

This  will  be  the  sole  Missing  Children 
Program  directive  for  the  Department  of 
Agriculture. 


ni.  Cost  and  Percentage  Estimates 

It  is  estimated  that  this  program  will 
cost  the  Department  of  Agriculture  $6500 
in  the  first  year. 

It  is  the  Department  of  Agriculture's 
objective  that  20  percent  of  its  penalty 
mail  will  contain  missing  children 
photographs  and  information  when  the 
program  is  fully  implemented. 

IV.  Report  of  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJIDP) 

The  Department  of  Agriculture  will 
compile  and  submit  to  OIJDP.  by  June 
30, 1987,  a  consolidated  report  on  its 
experience  in  implementation  of  32 
U.S.C.  3220(a)(2).  the  OJJDP  guidelines, 
and  the  Department  of  Agriculture's 
directive.  This  report  will  contain 
information  gathered  from  individual 
agencies.  It  will  provide  details  on: 

(A)  The  Department  of  Agriculture's 
experience  in  implementation  including 
problems  encountered,  successful  and/ 
or  innovative  methods  adopted  to  use 
missing  children  photographs  and 
information  on  or  in  penalty  mail,  the 
estimated  number  of  pieces  of  penalty 
mail  containing  such  information,  and 
the  percentage  of  total  penalty  mail 
directed  to  members  of  the  public  which 
included  missing  children  information. 

(B)  The  estimated  total  cost  to 
implement  the  program,  with  supporting 
detail,  and 

(C)  Recommendations  for  changes  In 
the  program  to  make  it  more  effective. 

V.  Notice  to  Department  of  Agriculture 
Agencies  of  Implementation  and 
Procedures 

Following  are  roles  and 
responsibilities  for  the  program  within 
the  Department  of  Agriculture. 

(A)  The  Departmental  Mail  Manager 
will: 

(1)  Serve  as  the  Department  of 
Agriculture's  sole  representative  for 
ordering  materials,  including  camera- 
ready  negatives,  from  the  National 
Center. 

(2)  Serve  as  the  Department  of 
Agriculture's  sole  supplier  of  materials 
to  authorized  agency  personnel, 

(3)  Maintain  current  records  of 
personnel  within  each  agency  who  are 
authorized  to  order  materials, 

(4)  Notify  agencies  whenever 
permission  to  use  information  on  a 
missing  child  has  been  withdrawn, 

(5)  Ensure  that  only  current  missing 
children  materials  are  distributed  to 
agencies  and  that  only  those  requests 
from  authorized  Departmental 
representatives  are  filled, 

(6)  Prepare  all  required  Departmental 
reports  concerning  the  program. 
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(7)  Promulgate  any  Department-wide 
operating  instructions  deemed 
appropriate  for  the  program, 

(8)  Chair  periodic  meetings  of  agency 
Mail  Managers  and  other 
representatives  to  discuss  the  program 
and  identify  additional  opportunities  to 
use  the  missing  children  data  with 
penalty  mail,  and 

(9)  Ensure  that  Departmental  policies 
and  procedures  are  cost-effective  and  in 
keeping  with  the  purpose  of  the  Missing 
Children  Program. 

(B)  All  Departmental  agencies  will: 
(1)  Designate  a  person  to  act  as  the 
agency's  sole  representative  to  the 
Department  for  requesting  missing 
children  materials  and  receiving 


notification  to  withdraw  materials  from 
use, 

(2)  Provide  the  Department  Mail 
Manager  with  the  name,  title,  telephone 
number,  and  room  number  of  the 
agency's  sole  representative  for  the 
program,  and  notify  the  Department  of 
changes, 

(3)  Ensure  that  missing  children 
information  is  not  used  if  permission  to 
use  the  information  on  the  particular 
child  has  been  withdrawn, 

(4)  Order  missing  children 
information,  as  appropriate,  from  the 
Departmental  Mail  Manager, 

(5)  Comply  with  policies,  procedures, 
and  operating  instructions  issued  by  the 
Department, 


(6)  Maintain  necessary  information  to 
prepare  required  reports  and  submit 
them  in  accordance  with  requirements, 

(7)  Control  the  use  of  missing  children 
materials  and  information, 

(8)  Use  the  missing  children 
information  in  agency  magazines, 
newsletters,  etc.  when  appropriate. 

(9)  Use  flyer  inserts  in  volume  letter 
mail  when  appropriate  and  cost- 
effective,  and 

(10)  Ensure  that  missing  children 
information  is  not  used  on  material  with 
a  shelf-life  or  storage-life  of  over  90- 
days. 

Frank  Gearde,  Jr.. 

Director  Office  of  Operations. 

(FR  Doc.  88-14487  Filed  6-2&-86;  8:45  am] 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  5506  of  June  25,  1986 

National  Homelessness  Awareness  Week,  1986 


|FR  Doc  86-14732 
Filed  ft-2e-SB:  lOKM  ami 
Billing  code  3ieS-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Since  our  days  as  a  young  nation,  the  American  people  have  always  banded 
together  to  meet  the  needs  of  our  citizens  and  our  communities.  Awareness, 
generosity,  and  the  determination  to  find  solutions  to  community  problems  are 
traits  that  have  long  kept  our  country  strong.  We  have  always  been  a  people 
who  give  of  ourselves  to  help  those  less  fortunate  in  a  way  that  no  government 
or  institution  by  itself  can. 

Prevention  of  homelessness  is  a  complex  challenge  that  faces  us  today. 
Although  estimates  of  the  exact  number  of  homeless  vary  widely,  innovative 
approaches  to  this  problem  by  all  elements  of  our  society  are  needed.  And  in 
few  other  areas  has  each  segment  of  our  society  been  so  involved,  with  so 
much  dedication  and  sacrifice.  Federal.  State,  and  local  governments,  national 
service  organizations,  corporations,  churches,  synagogues,  and  voluntary 
groups,  over  the  years,  have  worked  together  to  provide  food,  shelter,  and 
comfort  for  the  needy. 

Now,  I  call  upon  all  Americans  to  come  together  in  partnership  and  resolve  to 
invigorate  their  commitment  to  reach  out  to  their  fellow  Americans  in  need. 
Let  us  all  experience  the  blessings  of  compassion  and  goodwill  that  come  from 
the  joy  of  helping  others. 

To  increase  public  awareness  of  the  problem  of  homelessness,  the  Congress, 
by  Senate  Joint  Resolution  347,  has  designated  the  week  beginning  June  22, 
1986,  as  "National  Homelessness  Awareness  Week"  and  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  June  22,  1986.  as  National 
Homelessness  Awareness  Week. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-six.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  tenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  artd  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  t>ooks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mari(etlng  Service 

7  CFR  Part  908 

(Valer>cte  Orange  Regulation  369] 

Valencia  Oranges  Grown  in  Arizona 
atKl  Designated  Part  of  California; 
Umitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  Regulation  369  establishes 
the  quantity  of  California-Arizona 
Valencia  oranges  that  may  be  shipped 
to  market  during  the  period  June  27- 
July  3, 1986.  The  regulation  is  needed  to 
balance  the  supply  of  fresh  Valencia 
oranges  with  market  demand  for  the 
period  specified  due  to  the  marketing 
situation  confronting  the  orange 
industry. 

EFFECTIVE  DATE:  Regulation  369 
(§  908.669)  is  effective  for  the  period 
June  27-July  3, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Ronald  L.  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Washington,  DC  20250, 
telephone:  202/447-5607. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Departmental  Regulation  1512-1  and 
Executive  Order  12291  and  has  been 
determined  to  be  a  "non-ma)or"  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultiu*al  Marketing  Agreement  Act 
and  rules  issued  thereunder  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
on  their  own  behalf.  Thus,  both  statutes 
have  small  entity  orientation  and 
compatibility. 

The  regulation  is  issued  under 
Marketing  Order  No.  908,  as  amended  (7 
CFR  Part  908),  regulating  the  handling  of 
Valencia  oranges  grown  in  Arizona  and 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Valencia  Orange 
Administration  Committee  (VOAC)  and 
upon  other  available  information.  It  is 
hereby  found  that  this  action  will  tend 
to  effectuate  the  declared  policy  of  the 
act. 

The  regulation  is  consistent  with  the 
marketing  policy  for  1985-86.  TTie 
committee  met  publicly  on  June  24, 1986, 
to  consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  the  quantity  of  Valencia 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  market  for 
Valencia  oranges  is  light. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  there  is 
insufficient  time  between  the  date  when 
information  upon  which  the  regulation  is 
based  became  available  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Interested 
persons  were  given  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  To 
effectuate  the  declared  policy  of  the  act, 
it  is  necessary  to  make  the  regulatory 
provisions  effective  as  specified,  and 
handlers  have  been  notified  of  the 
regulation  and  the  effective  date. 

List  of  Subjects  in  7  CFR  Part  908 

Marketing  agreements  and  orders, 
California,  Arizona,  Oranges,  Valencies. 

PART  908— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  908  continues  to  read: 


Authority:  (Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674). 

2.  Section  908.669  is  added  to  read  as 
follows: 

§908.669    Valencia  Orange  RegulatkMi  am. 

The  quantities  of  Valencia  oranges 
grown  in  California  and  Arizona  which 
may  be  handled  during  the  period  June 
27, 1986,  through  July  3. 1986,  are 
established  as  follows: 

(a)  District  1:  312,000  cartons; 

(b)  District  2:  338.000  cartons; 

(c)  District  3:  Unlimited  cartons. 

Dated:  June  25, 1986. 
Thomas  R.  Clark, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  86-14685  Filed  6-25-88;  3:45  am] 

BtLUNQ  COOe  1410-02-41 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  337 

Unsafe  and  Unsound  Banking 
Practices 

AGENCY:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 

action:  Final  rule. 

SUMMARY:  On  June  16  the  Board  of 
Directors  of  the  FDIC  granted  the 
request  of  several  petitioners  that  the 
FDIC  reconsider  certain  provisions  of 
the  FDIC's  rule  governing  securities 
subsidiaries  and  affiliates  of  insured 
nonmember  banks.  Insured  nonmember 
banks  that  prior  to  December  28, 1984 
became  affiliated  with  a  securities 
company,  or  prior  to  that  date 
established  or  acquired  a  subsidiary 
that  engages  in  securities  activities,  are 
presently  required  to  comply  with  the 
"common  name  or  logo"  and  "separate 
office  and  entrance"  restrictions  of  the 
regulation  by  June  30, 1986.  Inasmuch  as 
the  Board  of  Directors  has  consented  to 
initiate  rulemaking  on  whether  or  not  to 
retain  these  restrictions,  the  Board  of 
Directors  is  extending  the  compliance 
deadline  with  these  provisions  of  the 
regulation  for  such  institutions  until 
December  31, 1986. 

EFFECTIVE  DATE:  June  16, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Pamela  E.  F.  LeCren,  Senior  Attorney, 
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Legal  Division,  (202)  898-3743.  550 17th 
Street.  NW..  Washington.  DC  20429. 
SUPPtEMENTARV  INFOMMTION:  On 

November  19. 1984,  the  FDIC  adopted 
S  337.4  of  its  regulations  (12  CFR  337.4) 
(49  FR  46722,  November  28, 1984), 
governing  certain  securities  activities  of 
subsidiaries  of  insured  nonmember 
banks  and  the  afHIiation  of  insured 
nonmember  banks  with  certain  types  of 
securities  companies.  The  regulation 
requires,  among  other  things,  that 
certain  securities  subsidiaries  meet  the 
definition  of  "bona  fide  subsidiary". 
That  definition  in  turn  requires,  among 
other  things,  that  a  bank  and  its 
securities  subsidiary  must  operate  out  of 
separate  offices  that  share  no  common 
entrance  if  the  subsidiary  engages  in 
securities  activities  prohibited  to  the 
bank  by  the  Glass-Steagall  Act.  The 
subsidiary  is  also  prohibited  from 
sharing  a  common  name  or  logo  with  the 
bank.  The  regulation  imposes  similar 
requirements  upon  a  bank  affiliated 
with  a  securities  company  if  that 
securities  company  conducts  securities 
activities  that  would  be  prohibited  to  the 
bank  by  the  Glass-Steagall  Act.  Banks 
that  were  affiliated  with  such  a 
securities  company  prior  to  December 
28. 1984,  or  that  established  or  acquired 
such  a  securities  subsidiary  prior  to 
December  28, 1984,  were  required  to 
comply  with  the  name  and  office 
restrictions  as  soon  as  practicable,  but 
not  more  than  one  year  from  December 
28, 1984  without  the  FDlC's  consent. 

In  December  1985  several  banks  filed 
petitions  with  the  FDIC  requesting  that 
the  FDIC  reconsider  the  requirement  in 
the  regulation  that  a  bank  and  its 
securities  subsidiary  or  affiliate  must 
have  separate  o^ices  that  share  no 
common  entrance  and  the  prohibition  on 
the  use  by  a  bank  of  a  common  name  or 
logo  with  its  securities  subsidiary  or 
affiliate.  In  order  to'permit  sufficient 
time  for  the  FDIC  to  fully  consider  the 
petitions,  the  Board  of  Directors 
extended  the  above-described 
compliance  deadline  with  certain 
provisions  of  the  regulation  until  June 
30,1986. 

On  June  16, 1986  the  Board  of 
Directors  granted  the  request  to 
reconsider  the  common  name  or  logo 
prohibited  and  the  separate  office  and 
separate  entrance  requirement.  A 
document  soliciting  comment  on 
whether  or  not  to  modify  or  retain  these 
restrictions  is  expected  to  be  published 
for  public  comment  in  the  near  future. 

At  the  same  meeting,  and  in 
conjunction  with  its  vote  to  solicit  public 
comment,  the  Board  of  Directors  voted 
to  extend  the  June  30, 1986  compliance 
deadline  for  the  name  and  office 


restrictions  until  December  31, 1986  for 
institutions  with  preexisting  affiliate  and 
subsidiary  relationships.  The  FDIC  is 
therefore  amending  its  regulations  to 
reflect  this  change.  Although  extending 
the  compliance  deadline  with  certain 
provisions  of  the  regulation  for  certain 
institutions,  the  Board  of  Directors 
reminded  insured  nomnember  banks 
that  §  337.4  is  still  in  effect  and  that 
banks  are  expected  to  comply  with  the 
regulation  to  the  full  extent  to  which  it  is 
applicable  to  them. 

In  accordance  with  5  U.S.C.  553,  the 
FDIC  has  found  that  prior  notice  and  a 
delayed  effective  date  with  respect  to 
this  amendment  are  imnecessary  as  the 
amendment  delays  the  imposition  of 
requirements  that  are  already  imposed 
by  the  existing  regulation.  Since  the 
amendment  only  provides  for  an 
extension  of  time  for  compliance  with 
certain  portions  of  the  regulation  and 
imposes  no  burden  upon  banks, 
securities  affiliates  or  the  public,  it  is  not 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.)  or  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 

List  of  Subjects  in  12  CFR  Fart  337 

Banks,  Banking.  Securities,  State 
nonmember  banks. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  amends  Part  337  of  Title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

1.  The  authority  citation  for  Part  337  is 
revised  to  read  as  follows: 

Authority:  Sec.  6,  64  Stat.  876, 12  U.S.C. 
1816;  sec.  8(a),  section  2(8(a))  of  the  Act  of 
September  21. 1950.  (Pub.  L  No.  797;  64  Stat. 
897),  effective  September  21, 1950.  as 
amended  by  section  204  of  title  II  of  the  Act 
of  October  16, 1966  (Pub.  L  No.  89-695:  80 
Stat.  1054),  effective  October  16, 1966;  section 
6(c)(14)  of  the  Act  of  September  17. 1978  (Pub. 
L  No.  95-396:  92  Stat.  618),  effective 
September  17. 1978;  and  section  113(g)  of  title 
I  of  the  Act  of  October  15, 1982  (Pub.  L  No. 
97-320;  96  Stat.  1473  and  1474),  effective 
October  15. 1982: 12  U.S.C.  1818(a):  sec  8(b), 
Section  2(8(b)]  of  the  Act  of  September  21, 
1950  (Pub.  L  No.  797),  as  added  by  section 
202  of  title  II  of  the  Act  of  October  16, 1966 
(Pub.  L  No.  89-695:  80  Stat.  1046),  as 
amended  by  section  110  of  title  I  of  the  Act  of 
October  28, 1974  (Pub.  L  No.  93-495:  88  Stat. 
1506).  section  11  of  the  Act  of  September  17, 
1978  (Pub.  L  No.  95-369;  92  Stat.  624): 
sections  107(a)(1)  and  107(b)  of  title  1  of  the 
Act  of  November  10  1978  (Pub.  L  No.  95-630, 
92  Stat.  3649  and  3653):  and  sections  404(c), 
425(b)  and  425(c)  of  title  IV  of  the  Act  of 
October  15, 1982  (Pub.  L  No.  97-320  96  Stat 
1512  and  1524);  12  U.S.C.  1818(b);  Sec.  9,  64 
Stat.  881-882, 12  U.S.C.  1819;  sec  18(j)(2);  92 
Stat.  3664, 12  U.S.C.  1828(j)(2),  sec  422,  96 
Stat.  1468  (Pub.  L  No.  97-320):  sec  11(a), 


section  2(ll(a)]  of  the  Act  of  September  21, 
1950  (Pub.  L  No.  797: 64  Stat.  884),  effective 
September  21, 1950  as  amended  by  section 
301(c)  of  title  III  of  the  Act  of  October  16. 1966 
(Pub.  L  No.  89-095;  80  Stat.  1055),  effective 
October  16. 1966;  section  7(a)(3)  of  title  I  of 
the  Act  of  December  23. 1969  (Pub.  L  No.  91- 
151;  83  Stat.  375)  effective  December  23, 1969: 
sections  101(a)(3)  and  102(a)(3)  of  title  I  of  the 
Act  of  October  28. 1974  (Pub.  L  No.  93-495:  88 
Stat.  1500  and  1502),  effective  November  27, 
1974;  section  1401(a)  of  title  XIV  of  the  Act  of 
November  10, 1978  (Pub.  L.  No.  95-63ft  92 
Stat.  3712),  effective  March  10, 1979;  section 
323  of  title  III  of  the  Act  of  December  21, 1979 
(Pub.  L  No.  96-153;  93  Stat.  1120);  section  308 
of  title  III  of  the  Act  of  March  31, 1980  (Pub.  L 
No.  96-221: 94  Stat.  147),  effective  March  31. 
1980;  and  section  103  of  title  I  of  the  Act  of 
December  26, 1961  (Pub.  L.  97-110:  95  Slat 
1541),  effective  December  26, 1981;  sec  11(f), 
section  2(ll(f)),  of  the  Act  of  September  21. 
1950  (Pub.  L.  No.  797;  84  Stat.  885),  effective 
September  21, 1950,  as  amended  by  section 
6(c)(20)  of  the  Act  of  September  17, 1978  (Pub. 
L.  No.  95-368;  92  Stat  619).  effective 
September  17, 197a  12  U.S.C.  1821(f), 

2.  Part  337  is  amended  by  revising 
Paragraph  (h)(3)  of  S  337.4  to  read  as 
follows: 

§  337.4    SecuritiM  actlvitlM  of  sutMidiariM 
of  insured  nonmember  banks:  bank 
transactions  wttti  affiliated  securities 
companies. 
***** 

(h)  •  •  * 

(3)  An  insured  nonmember  bank 
described  in  S  337.4(h)(1)  shall  comply 
with  the  requirements  imposed  by 
S  337.4(a)(2)  (ii)  and  (iii)  and  by 
I  337.4(c)  (1)  and  (5)  as  soon  as 
practicable  (but  not  later  than  December 
31, 1986  without  the  FDIC's  consent). 
***** 

By  Order  of  the  Board  of  Directors,  this 
16th  day  of  June,  1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 
(FR  Doc.  86-14586  Filed  6-26-88:  8:45  am] 
BIUJIM  COOe  •714-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  W-ANE-27;  Amdt  39-5345] 

Airworthiness  Directives;  Teledyne 
Continental  Motors,  Pertains  to  Certain 
Cylinders  In  Stock  and/or  Installed  on 
GTSIO-520,  TSIO-S20,  IO-520,  and  K>- 
550  Series  Engines 

AQENCr.  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  a  one  time  inspection  of  certain 
cylinders  in  stock  and  the  periodic 
inspection  of  all  cylinders  on  certain 
GTSIO-520.  TSIO-520,  IO-520,  and  lO- 
550  series  engines.  The  AD  is  needed  to 
detect  cylinder  barrel  cracks  which 
could  result  in  cylinder  head  to  barrel 
separation,  engine  failure  and/or  engine 
compartment  fire. 
date:  Effective  July  11, 1986. 
Compliance  as  indicated  in  the  body  of 
the  AD. 
FOR  FURTHER  INFORMATION  CONTACT 

Robert  R.  Goodall,  Aerospace  Engineer, 
Propulsion  Branch,  ACE-140A,  Atlanta 
Aircraft  Certification  Office,  Federal 
Aviation  Administration,  1075  Inner 
Loop  Road,  College  Park,  Georgia  30337, 
telephone  (404)  763-7435. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  certain  GTSIO-520, 
TSIO-520,  IO-520,  and  IO-550  series 
engines  have  experienced  cylinder 
barrel  cracking  and  in  some  cases 
complete  head  to  barrel  separation.  If 
the  cylinder  barrel  cracks  are  going  to 
develop,  all  available  evidence  indicates 
that  they  will  develop  before  the 
cylinders  have  reached  450  hours  of 
operation.  However,  this  condition  if 
undetected,  could  lead  to  engine  failure 
and/or  engine  compartment  fire.  Since 
this  condition  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  an  AD  is  being  issued 
which  requires  a  one  time  inspection  of 
certain  cylinders  in  stock  and  the 
periodic  inspection  of  all  cylinders  on 
certain  Teledyne  Continental  Motors 
GTSIO-520,  TSIO-520,  IO-520.  and  lO- 
550  series  engines. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  efTective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  28, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis. 


as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety. 

Adoption  of  the  Amendment 

PART  39— {AMENDED! 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12, 1983);  14  CFR  11.89. 

2.  By  adding  to  S  39.13  the  following 
new  airworthiness  directive  (AD): 

Teledyne  Continental  Motors  (TCM):  Applies 
to  the  following  TCM  Engine  Models  (Part  I) 
and  Cylinder  Assemblies  (Part  II). 

Parti 


10-52^4.. 


New  engines: 
GTSIO-520-H 
GTSIO-520-K. 
GTSIO-520-L. 
GTSIO-520- 

M. 
GTSIO-520-N 
TSIO-520-BE.. 


TSIO-520-CE 


TSIO-520-C.... 
TSIO-520-EB.. 
TSIO-520-G ... 
TSIO-52&-H ... 
TSIO-520-M.., 


TSIO-S20-NB 
TSIO-520-P... 
TSIO-520-R... 


TSIO-520-UB 
TSIO-520- VB 
TSIO-520- 

WB. 
1O-S20-BB 


Serial  No. 


IO-520-CB. 
IO-S20-D.... 
IO-520^.... 
IO-620-F.... 
1O-520-K.... 


607068  thru  607070. 

605164. 

608669  thru  608673. 

606979  thru  606997. 

610450  thru  610462. 
528133  thru  528242,  528244 

thru  528246,  528252  thru 

528256,  528259,  528260, 

528263.  528270. 
530045  thru  530127,  530131, 

530132. 
501603  thru  501610. 
510602  thru  510609. 
507066. 

506883  thru  506885. 
520742  thru  520824,  520829 

thru   520835,   520637, 

520838. 
521585  thru  521615. 
513908  thru  513910. 
522588  thru  522602,  522604, 

522605. 
527063  thru  5270ea 
529014  thru  529060. 
518895  thru  518906. 

578073,  578064  thru  578151, 

678155,  578156,  578166. 
576237  thru  576272. 
575717,  575747  thru  575806. 
556594  thru  556603. 
574844  thru  574986. 
557516  thru  557518. 


1O-520-MB. 
IO-550-B 


IO-550-C. 


Rebuilt  engines: 
GTSIO-520-C. 
GTSIO-520-D 
GTSIO-520-H 


GTS1O-520-K. 
GTSIO-520-L. 


GTS10-520- 
M. 

GTS1O-620-N 

TSIO-520- AF. 
TSIO-520-BB.. 
TS1O-520-B.... 
TSIO-520-C.... 
TSIO-520-EB.. 
TS1O-520-E.... 


Serial  No. 


TSIO-520-G ... 
TSIO-520-H ... 

TSIO-520-I 

TSIO-520-K... 
TS1O-520-LB. 

TS1O-520-L ... 
TS1O-520-M.. 


TSIO-520-NB. 


TSIO-520-N  ... 

TSIO-520-P.... 
TSIO-520-R.... 
TS1O-520-T.... 
TSIO-520-UB, 


TSIO-S20-VB. 


TSIO-520- 

wa 

IO-520-A ... 
IO-520^A. 


IO-520-BB 


577121  thru  677147,  677149 

thru  577153. 
575043  thru  575046. 
675125  thru  675237.  675239 

thru  675244,  675246  thru 

675256.   675258   thru 

675266,  675273,  675274, 

675277,  675278. 
676156  thru  676231,  676233 

thru  67624&  676250  thru 

676271. 

155546  thru  155550. 
219429  thru  219435. 
235236  thru  235290,  235293 
thru  235298.  267000  thru 
267003. 
226106  thru  226110. 
245882  thru  245990.  245992 
thru  240008,  246011  thru 
246014.   246016   thru 

246021,  246023.  246024. 
243217  thru  243364.  243366. 

243367,   243369   thru 

243381. 
241300,  265000  thru  265039. 

265041. 
245205. 

236937  thru  236951. 
176485  thru  176522. 
178289  thru  178297. 
242984  thru  242999. 
183816  thru  183939,  183941 

thru  183943, 183947. 
216022  thru  216025. 
217173  thru  217187. 
218907  thru  218924. 
224583.  224584. 
237237  thru  237241,  237245, 

237246. 
241883  thru  241900. 
230223,  230225,  248601  thru 

248628.   248632   thru 

248638.  248642. 
244933  thru  244999.  266500. 

266501.   266503   thru 

266511,   266513   thru 

266517,  266521,  266525. 
228481  thru  228505.  228509 

thru  228516. 
236453  thru  236467. 
245645  thru  245696. 
239316  thru  239321. 
240981  thru  241000.  248851 

thru  248854,  248858. 
248288  thru  248499.  266600 

thru  266681.  286683  thru 

266685,  266687,  266689. 

266681,   266699   thru 

266702. 
248160  thru  248203,  248205 

thru  248217. 
112547  thru  11256S. 
241763  thru  241800,  249251 

thru  249425,  249427  thru 

249429.   249433   thru 

249443,  249445,  249446. 

249448   thru   249453. 

249457. 
.  ZSeOOa  236789,  248500  thru 

248568,  248572.  24&S73, 

248575. 


/  Vol.  51.  No.  124  /  Friday.  June  27.  1986  /  Rules  and  Reguiations 


IO-5XD-B... 
IO-5aO-CB. 


1O-520-C. 


io-sao-o- 


lO-sao-F. 


Serial  No. 


I0^52D-I 

IO-520-K — 
IO-520-L  — 
iO~520-MB.. 


IO-520-M. 
IO-550-B» 


2M7Sa. 

2M0«7.  Z44067  thru  2441ia 
144112  thni  244123. 
Z4412a.  244127.  24413a 
244131. 

243728.  243768  thru  243999. 
287S0a  267505  thru 
2875ia  287513  thru 
287516,  287527. 

175381  thru  175531.  175534 
thru  175538.  175540  thru 
175558.  17S55a  175S6a 
175563.  175565  thru 
175567. 

215874  thru  21566a 

247574.  247577,  247607  thru 
247727.  247731  thru 
247742.  247744.  247748 
thru  24775a  247752  thru 
247756.  247762,  24776a 
247767. 

216515. 
..  224045,  22404a 

242834  thru  242896,  242899. 

236383  thru  236400,  266000 
thru  266017.  286019. 

235728  thru  235787,  235789 
thru2357S3. 

249104  thru  249122. 


Part  II 

Cylinder  Assemblies — (Part  Number 
stamped  on  flange  of  cylinder)  P/N's  643985. 
646100.  646101.  646652.  646657,  649169.  649162 
including  all  these  numbers  with  all  A  dash 
numbers  aa  a  suffix,  manufactured  on  or  after 
lanuary  1, 1985. 

Compliance  is  required  within  the  next  five 
flight  hours  after  the  effective  date  of  this  AD, 
unless  already  accomplished  and  must  be 
repeated  at  intervals  not  to  exceed  SO  flight 
hours  until  the  last  inspection  required  by 
this  AD  has  been  accomplished.  The  last 
inspection  required  by  this  AD  must  occur 
between  440  hours  aiid  490  hours  of  cylinder 
operation. 

To  prevent  possible  cylinder  head  to  barrel 
separation,  engine  failure  and/or  engine 
compartment  fire,  accomplish  the  following: 

Parti 

(a)  Visually  inspect  all  cylinders  for  oil 
stains  or  leakage  between  the  first  and 
second  barrel  fins  from  the  bottom  of  the 
head  casting.  The  area  of  concern  on  direct 
drive  engines  is  at  the  12  o'clock  position  on 
the  1-3-5  cylinder  side  and  the  6  o'clock 
position  on  the  2-4-6  side.  On  the  GTSIO 
series  engine,  the  area  of  concern  is  at  the  6 
o'clock  position  on  the  1-3-5  cylinder  side 
and  the  12  o'clock  position  on  the  2-4-6 
cylinder  side. 

(b)  Pressure  check  all  cylinders  using  a 
differential  compression  tester.  The  piston 
should  be  as  close  to  BDC  (Bottom  Dead 
Center)  as  possible  to  insure  the  piston  and 
rings  are  below  the  inspection  area  specified 
in  Paragraph  (a)  l>ut  stUl  keeping  both  valves 
closed  and  maintaining  pressure  in  the 
cylinder.  With  SO  PSiC  (pounds  per  square 
inch  gauge)  air  pressure  in  the  cylinder,  check 
the  area  specified  in  Paragraph  (a)  with  a 


soap/water  sohition  and  tatapad  for  any 
leakage. 

(c)  If  any  leakage  is  noted  from  the  above 
inspections,  the  cylinder  must  be  changed 
before  further  flight 

(d)  Make  appropriate  Engine  Logbook  entry 
upon  completion  of  each  inspection. 

Partn 

(a)  If  the  cylinder  assembly  has  been 
installed  on  an  engine,  remove  the  rocker 
cover  and  verify  the  manufacture  date 
stamped  in  the  face  of  the  rocker  shaft  boss, 
e.g.,  5-65  is  May  1985.  Any  cylinder  assembly 
with  a  1-85  (January  1985)  or  subsequent 
date,  must  be  inspected  per  Part  I  above. 

(b)  If  the  cylinder  assembly  has  not  been 
installed  on  an  engine  and  is  identified  (as 
described  in  Part  U,  Paragraph  (a)  above)  as 
having  a  manufacture  date  stamp  of  1-85 
(January  1985)  or  subsequent,  then  notify 
Teledyne  Continental  Motors  for  disposition 
and  replacement. 

(c)  Make  appropriate  Engine  Logbook  entry 
upon  completion  of  each  inspection. 

Notes. — (a)  Teledyne  Continental  Motors 
Service  Bulletin  No.  M8e-7  addresses  this 
subject. 

(b)  The  manufacturer  recommends 
continuing  repetitive  iivspections  at  100  hour 
intervals  or  at  annual  inspection. 

Aircraft  may  be  ferried  in  accordance  with 
the  provisions  of  FAR  21.197  and  FAR  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office,  1075  Inner  Loop 
Road,  College  Park,  Georgia  30337. 

Upon  submission  of  substantiating  data  by 
an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager.  Atlanta 
Aircraft  Certification  Office,  may  adjust  the 
compliance  time  specified  in  this  AD. 

This  amendment  becomes  effective  on  July 
11,198a 

Issued  in  Burlington,  Massachusetts,  on 
June  2a  1986. 
Robert  E.  Wbittington. 
Director,  New  England  Region. 
[FR  Doc.  88-14514  Filed  6-28-86:  8:45  am] 
atLLMS  COOE  4i«-13-« 


14  CFR  Part  73 

[Airspace  Docket  Na  Se-AWA-Sa] 

Alteration  of  Restricted  Areas 
R- 3601 A  and  B,  Brooltvllle,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnow;  Final  rule. 

SUMMAfiv:  This  amendment  changes  the 
times  of  tise  fw  Restricted  Areas  R- 
3601A  and  B,  located  near  Brookville, 
KS,  indicating  more  acairately  when  the 
areas  are  being  utilized.  This  action  will 
reduce  the  time  the  restricted  areas  are 
in  effect. 

EFFECTIVE  DATE:  0901  UTC  August  2&, 
1986. 


POn  PURTHCR  INFOflMA'nON  CONTACT 

Andrew  B.  Oltmanns,  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240).  Airspace-Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
426-3128. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  changes  the  times  of  use  for 
Restricted  Areas  R-3601A  and  B, 
located  near  Brookville,  KS,  from 
"Monday-Saturday,  Sunrise  to  2400  CST; 
other  times  by  NOT  AM  24  hours  in 
advance"  to  "Monday,  Tuesday, 
Wednesday,  Friday,  and  Saturday,  0830 
to  1630  CST;  Thursday,  0830  to  2100 
CST;  other  times  by  NOT  AM  24  hours  in 
advance."  Because  this  would  amend 
the  times  of  designation  to  reflect  actual 
times  of  use  and  would  reduce  the  times 
the  restricted  areas  are  in  effect,  1  find 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary  because 
this  action  is  a  minor  amendment  in 
which  the  public  would  not  be 
particularly  interested.  Section  73.36  of 
Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2, 
1986. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  SubjecU  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 
Adoption  of  the  Amendment 
PART  73— (AIMENOEO] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
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Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  15ia 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  ]anuary  12, 1983);  14 
CFR  11.69. 

§73.36    [Amended] 

2.  Section  73.36  is  amended  as  follows; 

R-3601A  Brookville.  KS  (Amended) 

By  removing  the  words  "Monday-Saturday, 
Sunrise  to  2400  CST;  other  times  by  NOT  AM 
24  hours  in  advance."  and  by  substituting  the 
words  "Monday,  Tuesday,  Wednesday, 
Friday,  and  Saturday,  0830  to  1630  CST: 
Thursday.  0830  to  2100  CST;  other  times  by 
NOT  AM  24  hours  in  advance." 

R-3601B  Brookville,  KS  (Amended) 

By  removing  the  words  "Monday-Saturday, 
Sunrise  to  2400  CST;  other  times  by  NOT  AM 
24  hours  in  advance."  and  by  substituting  the 
words  "Monday,  Tuesday,  Wednesday, 
Friday,  and  Saturday.  0830  to  1630  CST; 
Thursday,  0830  to  2100  CST;  other  times  by 
NOT  AM  24  hours  in  advance." 

Issued  in  Washington,  DC,  on  )une  20, 1986. 
Daniel ).  Peterson, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FR  Doc.  88-14517  Filed  6-26-86:  8:45  am) 

BILUNG  COOE  4910-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  86-AWA-10] 

Subdivision  of  R-6412  Camp  Williams, 
UT 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  subdivides 

Restricted  Area  R-6412  Camp  Williams, 

UT.  into  R-6412A  and  R-6412B  with 

changes  in  altitude  structures  and  times 

of  use.  This  action  would  provide  the 

necessary  airspace  for  the  live-fire 

training  of  weapons  by  the  Department 

of  the  Army. 

EFFECTIVE  DATE:  0901  UTC,  August  28, 

1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  B.  Oltmanns.  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
426-3128. 


SUPPLEMENTARY  INFORMATION: 

History 

On  April  23, 1986,  the  FAA  proposed 
to  amend  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  to 
subdivide  Restricted  Area  R-6412  Camp 
Williams,  UT,  into  R-6412A  and  R- 
6412B  with  changes  in  altitude 
structures  and  times  of  use.  Interested 
parties  were  invited  to  participate  in  this 
rulemalcing  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  73.64  of  Part  73  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6B  dated  January  2, 
1986. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  subdivides 
Restricted  Area  R-6412  Camp  Williams, 
UT,  into  R-6412A  and  R-6412B  with 
changes  in  altitude  structures  and  times 
of  use.  The  ceiling  of  R-6412A  will  be 
9,000  feet  MSL.  The  designated  altitudes 
of  R-6412B  will  be  from  9,000  feet  MSL 
to  and  including  10,000  feet  MSL  R- 
6412A  will  be  used  for  five  weekends 
per  year  during  the  months  of  April, 
May,  August,  September  and  October.  In 
addition,  both  R-6412A  and  R-6412B 
will  be  used  for  two  weeks  in  the  month 
of  June.  The  effective  date  of  this  action 
including  charting  of  the  restricted  areas 
will  be  August  28, 1986.  However, 
temporary  restricted  areas  will  be  in 
effect  for  the  period  of  August  9-10, 
1986,  to  accommodate  necessary 
military  training.  This  particular  action 
will  be  published  in  an  appropriate 
Notice  to  Ail  men. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 


Adoption  of  the  Amendment 

PART  73— [AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows; 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  ISltt 
1522:  Executive  Order  10854:  49  U.S.C.  108(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 

2.  Section  73.64  is  amended  as  follows: 

R-6412  Camp  Williams,  UT  [Removed] 
R-6412A  Camp  Williams,  UT  (New) 

Boundaries.  Beginning  at  lat.  40*27'30'  N., 
long.  111*56'24"  W.;  thence  southeriy  along 
Redwood  Road  (Utah  Highway  66)  to  lat. 
40'23'30'  N.,  long.  111*54'58'  W.  to  lat. 
40'23'30'  N.,  long.  112'06'00'  W.;  to  lat. 
40*27'30"  N.,  long.  112*0600"  W.;  to  the  point 
of  beginning. 

Designated  altitudes.  Surface  to  9X100  feet 
MSL 

Time  of  designation.  By  NOT  AM. 

Controlling  agency.  FAA,  Salt  Lake  City 
Tower. 

Using  agency.  The  Adjutant  General,  state 
of  Utah. 

R-6412B  Camp  Williams,  UT  [New] 

Boundaries.  Beginning  at  lat.  40*27'30'  N., 
long.  111'56'24'  W.;  thence  southerly  along 
Redwood  Road  (Utah  Highway  68)  to  lat. 
40°23'30"  N.,  long.  111'54'58'  W.;  to  lat. 
40''23'30'  N.,  long.  112'0e'00'  W.;  to  lat. 
40'27'30'  N.,  long.  112'0600'  W.;  to  the  point 
of  beginning. 

Designated  altitudes.  9,000  feet  to  10,000 
feet  MSL 

Time  of  designation.  By  NOT  AM. 

Controlling  agency.  FAA,  Salt  Lake  City 
Tower. 

Using  agency.  The  Adjutant  General,  state 
of  Utah. 

Issued  in  Washington,  DC,  on  )une  20, 1986. 
Daniel ).  Peterson, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FR  Doc.  86-14516  Filed  6-26-86:  8:45  am] 
B<UJNQ  COOC  4t10-1S-M 
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summary:  In  this  document,  the 
Consumer  Product  Safety  Commission 
responds  to  comments  regarding  its 
Statement  of  Enforcement  Policy  on 
Substantial  Product  Hazard  Reports, 
and  republishes  an  amended  version  of 
that  document.  The  comments  were 
submitted  in  response  to  a  December  28, 
1984  request  for  public  comment  on  the 
April  8, 1984  enforcement  policy  on 
reporting  substantial  product  hazards. 
That  policy  statement  was  issued  to 
provide  guidance  to  Hrms  that  are 
subject  to  the  reporting  requirements  of 
section  15(b)  of  the  Consumer  Product 
Safety  Act  (CPSA).  15  U.&C  2064(b). 
Section  15(b)  requires  every 
manufacturer,  distributor  or  retailer  of  a 
consumer  product  distributed  in 
commerce  who  obtains  information 
which  reasonably  supports  the 
conclusion  that  the  product  either  fails 
to  comply  with  an  applicable  consumer 
product  safety  rule  or  contains  a  defect 
which  could  create  a  substantial  product 
hazard  immediately  to  inform  the 
Commission,  unless  die  manufacturer, 
distributor,  or  retailer  has  actual 
knowledge  that  the  Commission  has 
been  adequately  informed  of  the  defect 
or  of  the  failure  to  comply. 

In  this  document,  the  Commission 
clarifles  certain  aspects  of  the  1984 
policy  statement  which  were  of  concern 
to  commenfers,  by  a  4-1  vote  withdraws 
examples  given  in  the  policy  statement.' 
and  by  a  5-0  vote  re-emphasizes  the 
importance  of  the  section  15(b)  reporting 
requirements. 

EFFECTIVE  date:  )une  27, 1986. 
FOR  FURTHER  MFONMATION  CONTACT: 

Philip  E.  Bechtel,  Director,  Division  of 
Administrative  Litigation  (301)  492-6626, 
or  David  W.  Thome,  Director.  Division 
of  Corrective  Actions  (301)  492-6608, 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207. 
SUPmJMENTARY  INFORMATION:  Section 
15  of  the  CPSA  authorizes  the  Consumer 
Product  Safety  Commission  to  initiate 
administrative  proceedings  to  obtain 
remedial  action  for  products  which 
present  a  substantial  product  hazard. 
Among  the  remedies  available  to  the 
Commission  are  administrative  orders 
requiring  manufactiuers  to  give  public 
notice  of  the  hazards  and  requiring  the 


■  Acting  Chairman  Anne  Grabam  and 
Commiuioners  Saundra  Brown  Armstrong,  and 
Carol  Dawson  voted  to  approve  this  Federal 
Ra^alT  notice  which  deMea  the  examples. 
Comniaaiaaer  Terrenoe  M.  Scanion  voted  to  isaue 
this  notice  which  deletes  the  examples,  and  would 
have  adopted  other  chaoses  (hat  were  not  agreed  to 
by  the  majority.  Former  Commissioner  Stuart  M. 
Slatler  voted  to  issue  a  notice  that  included  the 
examplea.  A  separate  stateoeol  of  ComBiisaioner 
Slatler  is  available  from  the  CoauBiasioo's  Office  of 
the  Secretary. 


repair,  the  replacement  or  refund  of  the 
purchase  price  of  products  which 
present  a  substantial  product  hazard. 

Section  15(b)  of  the  Consumer  Product 
Safety  Act  establishes  an  "early 
warning  system"  which  enables  the 
Commission  to  become  aware  of 
products  which  may  present  substantial 
product  hazards.  This  section  requires 
every  manufacturer,  distributor,  and 
retailer  of  a  consumer  product 
distributed  in  commen:e,  who  obtains 
information  which  reasonably  supports 
the  conclusion  that  the  product  either 
fails  to  comply  with  an  applicable 
product  safety  rule  or  contains  a  defect 
whicJi  could  create  a  substantial  product 
hazard,  immediately  to  inform  the 
Commission,  unless  the  firm  has  actual 
knowledge  that  the  Commission  has 
been  adequately  informed.  After  being 
notified  of  a  potential  hazard,  the 
Commission  assesses  the  degree  and 
severity  of  the  risk  of  injury  associated 
with  the  product  and  determines  what 
corrective  action,  if  any,  is  necessary  to 
protect  the  public.  It  is  a  prohibited  act 
for  a  firm  that  obtains  reportable 
information  to  fail  to  make  a  section 
15(b)  report.  15  U.S.C.  2068(a)(4).  If  the 
failure  to  report  is  done  knowingly,  a 
civil  penalty  may  be  assessed  against 
the  firm.  15  U.S.C.  2069. 

On  August  7. 1978,  the  Commission 
issued  regulations  interpreting  the 
reporting  obligation  under  section  15(b). 
16  CFR  Part  1115  "Substantial  Product 
Hazard  Reports"  (43  FR  34988).  These 
interpretative  rules,  which  remain  in 
effect  today,  identify  the  type  of  " 

information  that  is  reportable  under 
section  15(b)  or  which  should  be  studied 
and  evaluated  to  determine  whether  a 
report  is  required. 

The  regulations  state  that  in  deciding 
whether  to  report,  a  firm  should  first 
consider  whether  the  information 
available  reasonably  supports  the 
conclusion  that  the  product  contains  a 
defect.  If  it  does,  the  firm  must  then 
consider  whether  that  defect  could 
create  a  substantial  product  hazard. 
(5  1115.4).  The  regulations  explain  the 
factors  that  the  Commission  and  sta^ 
consider  in  determining  whether  a  risk 
of  injury  associated  with  a  product  is 
the  type  of  risk  that  will  render  the 
product  defective  as  well  as  the  factors 
to  be  assessed  in  determining  whether  a 
substantial  product  hazard  could  exist 
(S  1115.4  and  S  1115.12(f)), 

The  regulations  state  that  a  firm 
should  not  wait  until  it  obtains  a 
complete  product  evaluation  or  accurate 
risk  estimate  before  reporting  imder 
section  15(b)  of  the  CPSA.  (5  1115.14(c)). 
However,  the  regulations  recognize  that 
a  reasonable  time  for  Investigation  and 


evaluation  might  be  necessary  to 
determine  whether  the  Commission 
should  be  notified  when  the  Initial 
information  is  not  clearly  reportable  on 
its  face.  (5  1115.14(c)). 

On  April  6, 1984,  the  Commission 
published  a  Statement  of  Enforcement 
Policy  on  Substantial  Product  Hazard 
Reports  (49  FR  13820).  That  statement 
supplemented,  rather  than  replaced,  the 
August  1978  interpretative  rule.  The  1984 
statement  was  published  because  of  the 
Commission's  serious  concern  about  the 
level  of  compliance  with  the  reporting 
requirement  of  section  15(b)  of  the 
CRSA.  The  Commission  provided  an 
analysis  of  the  frequency  with  which 
corrective  actions  were  initiated  as  a 
result  of  section  15  reports  as  opposed 
to  independent  investigation  by  the 
Commission.  Based  on  this  analysis,  the 
Commission  concluded  that  there  was  a 
substantial  amount  of  under-reporting 
the  most  serious  hazards  as  well  as 
imdue  delay  in  filing  reports. 

The  policy  statement  was  also 
designed  to  provide  guidelines  and 
clarification  to  help  firms  meet  the 
section  15(b)  reporting  obligations.  The 
following  guidelines  were  offered:  (1) 
Know  the  requirements  set  out  at 
Section  15  of  the  CPSA,  as  interpreted 
by  the  Commission's  regulations:  (2) 
Seek  informal  guidance  from  the  CPSC 
as  to  the  need  to  report  (3)  Report  if  at 
all  in  doubt;  (4)  The  term  "defect,"  as 
used  in  the  reporting  requirements,  has  a 
broad  meaning  and  includes  design 
defects,  manufacturing  and  production 
errors,  as  well  as  defects  in  warnings  or 
instructions;  (5)  The  test  for  reporting  is 
based  on  a  reasonableness  standard 
and  does  not  require  certainty  that  a 
defect  or  hazard  exists;  (6)  Report 
immediately,  not  weeks  or  months  later 
(7)  Report  even  if  an  insurance  carrier  is 
handling  the  matter  (8)  Report  any 
death  or  grievous  injury  that  may  have 
been  caused  by  a  product  defect  or  non- 
compliance with  a  consumer  product 
safety  rule;  (9)  Don't  wait  for  incidents, 
complaints,  and  lawsuits  to  accumulate 
before  reporting:  (10)  Remember  that 
Section  15  reporting  is  a  high  CPSC 
priority. 

Six  months  after  publication  of  the 
1984  guidelines,  four  trade  associations 
representing  manufacturers  of  consumer 
products  requested  that  the  Commission 
solicit  public  comment  on  the  1984 
Policy  Statement.  The  Commission  has 
not  done  so  at  the  time  of  the  original 
publication  because,  as  an  interpretative 
policy  statement  public  notice  was  not 
required  by  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  The 
requesting  organizations,  however, 
believed  diat  public  comment  was 
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appropriate,  given  the  importance  of  the 
requirements  of  section  15(b).  The 
organizations  also  asserted  that  public 
comment  would  alleviate  some 
misunderstandings  which  the 
commenters  thought  the  1984  statement 
of  policy  may  have  generated.  In 
response  to  the  request,  on  December 
28, 1984  the  Commission  published  in 
the  Federal  Register  a  notice  soliciting 
written  comments  on  the  April  6, 1984 
statement  of  enforcement  policy  on 
substantial  product  hazarti  reports. 
Conunents  were  received  from  ten 
manufacturers,  eleven  trade 
associations,  one  consumer  organization 
and  two  individuals.  The  comments  and 
the  Commission's  responses  are  as 
follows: 

A.  Purpose  of  the  1984  policy  statement 

Although  the  consumer  organization 
and  the  two  individuals  who  commented 
generally  supported  the  1984  policy 
statement  a  majority  of  the  commenters 
expressed  general  opposition  to  the  1984 
policy  statement  Most  took  the  position 
that  the  provisions  of  that  policy 
statement  exceeded  the  statutory 
requirements  of  section  15(b)  and  thus 
were  beyond  the  power  of  the 
Commission  to  enact  Others  indicated 
that  the  policy  statement  appeared  to 
conflict  with  the  provisions  of  the 
Commission's  1978  interpretative  rule. 
Many  of  these  commenters  also 
expressed  specific  reservations  about 
the  general  impact  of  the  1984  policy 
statement.  Some  contended  that,  if 
followed  to  the  letter,  the  1984 
guidelines  would  require  manufacturers 
to  report  any  safety  related  information, 
regardless  of  whether  that  information 
reasonably  supported  the  conclusion 
that  a  product  contained  a  defect  which 
could  create  a  substantial  product 
hazard.  These  commenters  pointed  to 
the  Commission's  admonition  to  file  a 
report  if  in  doubt  as  an  indication  that 
the  Commission  encourages 
indiscriminate  reporting.  Others 
objected  to  the  policy  statement  on  the 
grounds  that  firms  would  have  to  report 
even  if  consumer  misuse  were  the  cause 
of  an  injury  rather  than  a  defect.  Most  of 
the  commenters  claimed  that  the 
specific  examples  set  forth  in  the  1984 
policy  statement  reinforced  the 
impression  that  the  Commission  was 
attempting  to  encourage  reports  where 
the  statutory  criteria  of  section  15  are 
not  met 

The  guidelines  for  reporting  pursuant 
to  section  15(b)  appear  in  the 
Commission's  interpretative  regulations, 
16  CFR  Part  1115.  Those  guidelines  were 
published  in  1978  and  republished 
without  change  for  the  convenience  of 
readers,  in  the  Federal  Regbter  notice  of 


April  6, 1984.  These  guidelines  set  forth 
criteria  for  reporting  which  the 
Commission  believes  will  aid  a  firm  in 
satisfying  its  obligations  under  section 
15(b)  of  the  CPSA.  The  1984  policy 
statement  does  not  supersede  the  1978 
interpretative  rule;  rather,  the  policy 
statement  apprises  the  public  of  the 
concerns  of  the  agency  about 
inadequate  reporting,  and  gives 
additional  guidance  to  industry 
concerning  section  15(b)  reporting. 

The  guidance  in  the  1984  policy 
statement  was  intended  to  prevent  the 
recurrence  of  certain  kinds  of  reporting 
problems  which  the  Conmiission  staff 
discovered  through  its  investigations. 
Many  of  these  investigations  resulted  in 
corrective  actions  and  some  in  the 
payment  of  civil  penalties  for  failure  to 
report  pursuant  to  section  15(b). 

The  policy  statement  was  not  an 
attempt  to  revise  the  Commission's  1978 
rule  governing  substantial  hazard 
reports.  The  1978  interpretative  rule 
remains  in  effect. 

B.  The  Examples 

The  1984  policy  statement  contained  a 
section  entitled  Guidance  to  Industry  on 
Reporting  Under  Section  15  CPSA.  That 
section  contained  the  Commission's 
views  on  when  and  what  types  of 
information  should  be  reported.  In  order 
to  help  firms  apply  the  guidance  as  to 
when  to  file  a  section  15(b)  report,  the 
Commission  included,  in  the  policy 
statement,  examples  of  situations  where 
there  might  be  a  question  of  the  need  to 
file  a  report.  In  the  Commission's 
opinion,  these  examples  illustrated  the 
more  difficult  situations  that  can 
confront  firms  trying  to  meet  the 
responsibilities  of  section  15(b). 

A  great  number  of  commenters  took 
issue  with  the  Commission's  conclusions 
about  whether  the  facts  set  forth  in 
these  examples  created  an  obligation  to 
report.  While  the  scope  of  the  comments 
varied,  the  common  thread  was  that  the 
information  contained  in  each  example 
was  not  per  se  reportable  under  section 
15(b).  Rather  the  commenters  contended 
that  the  information  laid  out  in  the 
examples  would  only  be  sufficient  to 
trigger  further  investigation  of  the  facts 
to  determine  whether  a  report  was  in 
fact  required.  Some  commenters, 
therefore,  advocated  deleting  the 
examples  from  the  1984  policy  statement 
while  others  suggested  that  the 
Commission  clarify  the  purpose  for 
which  they  were  placed  in  the 
statement.  Some  commenters  suggested 
that  the  examples  needed  additional 
information  to  make  the  reporting 
obligation  more  easily  understood,  and 
several  commenters  suggested  that  the 
Commission  include  examples  of 


situations  in  which  a  report  is  not 
required. 

Some  of  the  examples  in  the  policy 
statement  were  intended  to  alert  firms 
to  the  existence  of  evidence  of  design 
defects.  In  the  past  many  firms  have 
viewed  injury  reports  within  the  narrow 
frame  of  reference  of  their  product 
liability  defenses.  An  injury  or  incident 
attributed  to  "misuse"  or  "abuse"  of  a 
product  often  receives  little  further 
scrutiny,  even  though  it  has  been  the 
Commission's  experience  that  such 
incidents  or  injuries — particularly  when 
they  are  cumulative — sometimes  reflect 
a  misjudgment  by  the  original  designer 
and  may  be  indicative  of  a  design 
defect.  Firms  should  analyze  such 
incidents  with  that  perspective  in  mind 
and  not  merely  ignore  such  incidents  for 
section  15(b)  purposes. 

Other  examples  were  designed  to 
encourage  firms  to  examine  information 
relating  to  potential  hazards 
expeditiously  to  determine  whether  a 
reportable  defect  existed.  The 
Commission  believes  that  it  is  important 
to  re-emphasize  a  critical  concern  raised 
in  the  1984  policy  statement  that,  when 
in  doubt  firms  should  report.  The  1984 
policy  statement  encourages  firms  to  err 
on  the  side  of  surfacing  rather  than 
burying  potential  problems. 

The  Commission  has  determined  that 
the  examples  themselves  had  become 
the  focus  of  uimecessary  debate  and 
confusion.  Since,  as  brief  descriptions  of 
situations,  they  were  by  necessity 
incomplete  and  imprecise,  they  were 
subject  to  a  wide  range  of  interpretation. 
Furthermore,  the  basic  guidance 
provided  in  the  examples  as  to  when  to 
report  appears  elsewhere  in  the  policy 
statement  and  in  the  Commission's 
interpretative  rules  at  16  CFR  Part  1115. 
For  these  reasons,  the  Commission  has 
decided  to  withdraw  the  examples.  At 
the  conclusion  of  this  document  the 
Commission  republishes  the  Section  of 
the  1984  Statement  of  Enforcement 
Policy  entitled  "Guidance  to  Industry  on 
Reporting  Under  Section  15  CPSA" 
without  the  examples. 

Withdrawal  of  the  examples  should 
not  be  viewed  as  a  modification  of  the 
Commission's  position  on  section  15(b) 
reporting.  In  fact  the  Commission  places 
an  even  stronger  emphasis  on 
compliance  with  the  reporting 
requirement  in  section  15(b).  and  16  CFR 
Part  1115.  The  Commission  re- 
emphasizes  that  the  1978  interpretative 
rule  remains  in  effect  without  change. 

Firms  subject  to  the  section  15(b) 
requirements  should  pay  careful 
attention  to  the  1978  interpretative  rule, 
especially  the  sections  concerning  the 
reportability  of  a  death  or  grievous 
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bodily  injury,  at  S  1115.12(c}  and  the 
meaning  of  "defect."  at  9  1115.4.  The 
Commission  reaffirms  the  importance  of 
section  15(b)  reporting  and  urges  firms 
to  resolve  close  questions  in  favor  of 
notifying  the  Commission  of  potential 
substantial  product  hazards. 

The  section  15(b)  refwrting 
requirements  are  critical  to  the 
Commission  in  administering  its 
statutory  responsibilities.  Section  15 
reports  enable  the  Commission  to  obtain 
information  at  an  early  stage  &om 
knowledgeable  sources  and  provide  a 
key  basis  for  evaluating  a  potential 
hazard  and  the  need,  if  any,  for 
corrective  action.  Where  firms  do  not 
report,  the  Commission  must  rely  on 
other  sources  of  information  as  well  as 
its  own  independent  investigations  to 
find  out  about  potential  problems.  This 
in  turn  often  is  detrimental  to  the  safety 
of  the  public  because  needed  remedial 
measures  can  be  significantly  delayed 
during  the  course  of  the  investigation. 

Because  of  the  importance  of  section 
15(b)  reporting,  the  Commission  directs 
the  staff  to  investigate  aggressively  and 
thoroughly  product  defects  which  may 
present  substantial  product  hazards  and 
to  prepare  routinely  to  consider  the 
imposition  of  civil  penalties  when  the 
staff  learns  that  information  which 
reasonably  supports  the  conclusion  that 
a  product  contains  a  defect  which  could 
create  a  substantial  product  hazard  has 
not  been  reported.  The  Commission  will 
make  the  resources  available  to 
accomplish  this  objective. 

C.  Time  for  Reporting 

Many  of  the  commenters  expressed 
concern — particularly  in  response  to  the 
examples — over  the  timing  of  section 
15(b)  reports.  The  Commission's 
substantial  product  hazard  rules  at  16 
CFR  Part  1115  provide  basic  guidance.  If 
a  firm  receives  information  indicating 
that  a  non-compliance  with  a  consumer 
product  safety  rule,  or  a  defect  in  its 
product  has  caused,  may  have  caused, 
or  could  have  caused  or  contributed  to 
the  causing  of  a  death  or  grievous  bodily 
injury,  it  should  report  immediately  or 
conduct  a  reasonably  expeditious 
investigation  as  provided  for  at  16  CFR 
1115.12(c)  and  1115.14.  Other 
information  which  tends  to  indicate  the 
existence  of  a  non-compliance  or  a 
defect  which  could  create  a  substantial 
product  hazard  should  be  reported  or 
studied  and  evaluated  pursuant  to  16 
CFR  1115.12(e)  and  1115.14.  The 
regulations  advise  that  the  time  for 
investigating  and  evaluating  the 
reportability  of  a  death  or  grievous 
bodily  injury  or  other  information 
should  not  exceed  ten  days  unless  the 
firm  can  demonstrate  that  a  longer 


period  is  reasonable.  If  the  firm 
determines  after  a  reasonably 
expeditious  investigation  that  a 
reportable  noncompliance  or  defect 
exists,  then  it  must  report  immediately 
(within  24  hours). 

The  Commission  realizes  that 
conducting  such  investigations  is  often 
difficult,  and  the  firm  initially  may  be 
able  to  obtain  only  sketchy  information 
concerning  the  possible  product  defect. 
The  Commission  urges  firms  to  inform 
the  Commission  of  such  information 
even  if  they  are  not  entirely  certain  that 
a  formal  report  is  required.  The 
Commission  is  willing  to  adapt  to  such 
circumstances  and  work  with  the 
company  to  develop  the  information 
needed  to  fully  determine  the  level  of 
the  problem.  The  staff  is  also  willing  to 
establish  with  the  firm  a  reasonable 
timetable  for  completing  its 
investigation. 

In  addition  to  assuring  compliance 
with  the  statutory  intent  that  companies 
immediately  report,  prompt  reporting 
within  these  guidelines  provides  firms 
with  other  benefits.  A  firm  that 
unilaterally  performs  an  investigation  of 
a  potential  defect  without  reporting  to 
the  Commission  and  settles  on  a 
corrective  action  plan  runs  the  real  risk 
that  the  Commission  staff  may  not 
concur  with  the  firm's,  assessment  of  the 
problem  and  may  disagree  with  the 
course  of  the  corrective  action  selected 
by  the  manufacturer.  As  a  result  of  such 
disagreement,  the  firm  may  need  to 
reevaluate  its  approach  to  the  problem, 
often  creating  further  expense  and  delay 
in  remedying  the  problem.  This  is  not  in 
the  firm's  the  Commission's,  or  the 
public's  interest. 

By  reporting  early,  the  firm  is  able  to 
receive  the  benefit  of  the  views  and 
technical  expertise  of  the  Commission's 
staff  in  analyzing  the  potential  problem. 
As  a  result,  if  a  serious  problem  does 
exist,  the  firm  and  the  Commission  have 
already  established  a  dialogue  and  can 
develop  a  corrective  action  plan  in  an 
orderly,  cost-effective  fashion.  The  firm 
does  not  run  the  risk  of  expending 
substantial  amounts  of  time  and  money 
on  corrective  action  which  is 
subsequently  not  accepted  by  the  staff 
or  the  Commission.  If  the  firm  initially 
presents  information  which 
demonstrates  that  a  substantial  product 
hazard  is  not  present  or  if  such 
information  is  developed  in  the 
subsequent  investigation,  the 
Commission  staff  will  close  its  file. 

D.  Over-reporting 

A  number  of  commenters  contented 
that  if  the  guidance  contained  in  the 
1984  policy  statement  were  followed 
literally,  the  Conunission  would  be 


inundated  with  thousands  of 
imnecessary  reports.  This  concern  was 
often  based  on  an  extremely  literal         ^ 
reading  of  the  policy  statement's 
examples.  The  commenters  expressed 
concern  about  the  burden  that  such 
reporting  would  place  on  industry  and 
also  pointed  out  that,  given  scarce 
resources,  the  Commission  staff  might 
be  unable  to  handle  the  volume  of 
reports.  Accordingly,  the  commenters 
feared  that  adequate  attention  might  not 
be  given  to  serious  hazards  which 
deserve  immediate  corrective  action. 

The  Commission  believes  that  its 
response  to  the  comments  concerning 
the  examples  and  its  discussion  of  the 
relationship  of  the  1984  policy  statement 
to  the  1978  interpretative  rule  resolves 
the  concerns  expressed  by  the 
commenters.  In  addition,  the 
Commission  has  conducted  a  review  of 
reports  received  after  the  publication  of 
the  1984  policy  statement  to  determine 
whether  there  was  an  upsurge  in 
unnecessary  reporting.  The  Commission 
found  that  while  the  number  of  reports 
increased  from  128  in  FY1984  to  177  in 
FY1985,  there  was  no  indication  that  a 
significant  number  of  reports  of 
marginal  information  were  received. 
Therefore  there  is  no  indication  that 
publication  of  the  policy  statement  led 
to  over-reporting. 

Section  15  is  high  priority  of  the 
Commission.  The  Commission  wishes  to 
encourage  increased  reporting  by 
informing  industry  of  the  nature  and 
scope  of  the  reporting  requirements. 
Should  an  upsurge  in  reports  require  the 
commitment  of  additional  resources  to 
that  area,  the  agency  is  prepared  to  act 
accordingly. 

E.  Under-reporting 

One  of  the  prime  reasons  for  issuing 
the  1984  policy  statement  was  the 
Commission's  concern  that  firms  were 
not  reporting  potentially  serious  hazards 
as  required  by  section  15(b).  The  policy 
statement  pointed  out  that  of  the  25 
most  serious  hazard  files  opened  by  the 
Commission  staff  in  Fiscal  Year  1983, 
only  5  resulted  from  section  15(b) 
reports  by  firms;  the  others  arose  from 
investigations  conducted  by  the 
Commission's  own  headquarters  and 
field  staff.  Based  on  this  information,  the 
Commission  concluded  that  additional 
guidance  was  necessary  to  apprise  firms 
of  their  obligations  under  section  15(b] 
and  therefore  issued  the  policy 
statement. 

This  trend  in  under-reporting  of  the 
more  serious  hazards  has  continued.  In 
1984, 14  of  the  106  recall  actions 
initiated  by  the  Commission  staff  were 
classified  as  Class  A  or  Class  B-(-  (the 
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highest  hazard  priorities  under  the 
Commission's  Classification  System).  Of 
these  A  and  B-i-  cases,  only  2  were 
voluntarily  reported  by  firms  and  12 
resulted  from  Commission  staff 
investigations.  In  1985,  5  of  the  100 
Section  15  recall  actions  initiated  by  the 
staff  were  classified  as  A's  or  B-(-'8.  All 
of  these  A  or  B-(-  cases  resulted  from 
staff  investigations,  although  in  one 
case,  the  firm  reported  shortly  after  the 
staff  commenced  its  investigation. 

Many  commenters  objected  to  the 
Commission's  conclusion  concerning 
under-reporting.  Of  major  concern  to 
these  commenters  was  their  belief  that 
in  response  to  its  perception  of  under- 
reporting, the  Commission  had  initiated 
a  policy  of  requiring  firms  to  report 
marginal  information  which,  under  the 
1978  interpretive  rule,  would  not  have 
been  reportable.  These  commenters 
contended  that,  if  there  were  a  problem 
with  under-reporting,  the  solution  would 
be  to  seek  civil  penalties  for  failing  to 
file  timely  reports. 

The  Commission  disagrees  with  those 
commenters  who  challenge  the 
Commission's  belief  that  there  is 
substantial  underreporting.  In  the  view 
of  the  Commission,  the  numbers  speak 
for  themselves. 

Several  comments  expressed  concern 
that  the  Commission  was  attempting  in 
the  1984  poUcy  statement  to  increase  the 
reporting  of  less  than  substantial 
matters.  The  Commission  intended  to 
encourage  prompt  reporting  of  the  same 
types  of  hazards  or  potential  hazards  as 
it  did  in  its  1978  rules  (16  CFR  Part  1115). 
If  a  firm  is  unsure  of  the  level  of  hazard 
and/or  unable  to  conclude  a  reasonably 
expeditious  investigation,  then  it  should 
notify  the  Commission  of  the  problem 
and  work  with  the  staff  to  resolve  any 
questions. 

The  Commission  agrees  with  those 
commenters  who  suggested  that  one 
way  to  stimulate  reporting  is  to  bring 
more  enforcement  actions  when 
violations  of  the  reporting  requirements 
are  discovered.  Accordingly,  the 
Commission  will  continue  its 
investigatory  efforts  to  identify  products 
which  may  present  unreported  potential 
substantial  product  hazards  and  to  seek 
the  imposition  of  civil  penalties  against 
firms  who  have  failed  to  report. 
However,  the  Commission  also  believes 
that  the  1984  policy  statement  is  itself  a 
useful  tool  in  heightening  manufacturers' 
awareness  of  the  requirements  of 
section  15(b).  As  a  result,  the 
Commission  will  not  revoke  the  policy 
statement  but  has  clarified  in  this 
document  issues  that  caused  concern. 


F.  Section  23  CPSA 

Several  commenters  referred  to  the 
potential  impact  of  the  1984  policy 
statement  on  cases  arising  under  section 
23  of  the  Consumer  Product  Safety  Act. 
15  U.S.C.  2072.  Section  23  provides  for  a 
private  cause  of  action  by  any  party 
injured  by  the  knowing  violation  of  any 
consumer  product  safety  rule  or  other 
rule  issued  by  the  Commission.  Those 
commenters  pointed  to  a  number  of 
judicial  decisions  holding  that  the  1978 
interpretative  rule  was  a  rule  for  the 
purposes  of  section  23.  The  commenters 
argued  that,  because  the  1984  policy 
statement  appeared  to  broaden  the 
reporting  obligations  set  forth  in  the 
1978  interpretative  rule,  exposure  to 
product  liability  suits  under  section  23 
would  also  increase.  In  particular,  these 
commenters  contended  that  the 
examples  contained  in  the  1984  policy 
statement  would  become  a  benchmark 
by  which  compliance  with  the  reporting 
requirements  of  the  interpretative  rule 
would  be  measured.  This  result  would 
subject  firms  to  liability  for  the  failure  to 
report  information  which  the 
commenters  contended  need  not  be 
reported  under  the  statute. 

The  Commission  agrees  with  the 
commenter  who  pointed  out  that  the 
Commission's  primary  concern  in 
publishing  the  1984  policy  statement 
should  be  the  basis  for  reporting  rather 
than  any  collateral  hypothetical  effect 
that  issuance  of  the  1984  policy 
statement  might  have  on  section  23 
causes  of  action.  Nevertheless,  the 
Commission's  clarification  of  the 
purpose  of  the  examples  and  their 
deletion  should  alleviate  most  of  these 
liability  concerns. 

G.  Miscellaneous 

1.  Generic  use  of  section  15 

Two  commenters  contested  what  they 
characterized  as  the  attempt  of  the 
Commission  to  use  section  15(b)  against 
generic  product  classes  rather  than 
proceeding  to  remedy  the  hazards 
through  rulemaking.  This  comment  goes 
beyond  the  scope  of  the  1984  policy 
statement  and,  therefore,  is  irrelevant  to 
the  issues  discussed  in  that  statement. 

2.  Disclaiming  reports 

Two  comments  concern  reports 
submitted  to  the  Commission  by 
manufacturers  which  contain 
disclainaers  stating  that  the  reports  are 
not  submitted  pursuant  to  section  15(b) 
because  the  manufacturer  does  not 
believe  that  the  product  in  issue  is 
defective.  The  commenters  noted  that 
the  Commission  staff  routinely 
designates  such  product  safety 
information  as  a  section  15(b)  report. 


disregarding  the  disclaimer.  The 
commenters  suggested  that  the 
Commission  staff  treat  such  a 
submission  as  a  preliminary  notification 
of  a  potential  safety  problem  to 
distinguish  it  from  reports  submitted  in 
compliance  with  the  statutory 
requirements  of  section  15(b). 

"The  Commission  staff  has  already 
implemented  a  policy  of  not 
automatically  referring  to  all  industry 
submissions  on  safety  problems  with 
specific  products  as  "Section  15(b) 
reports".  If  a  company  elects  to 
characterize  information  which  it  has 
submitted  as  something  other  than  a 
section  15(b)  report,  the  staff  will  not 
refer  to  this  submission  as  a  "Section 
15(b)  report"  in  written  communications. 
Thus,  the  staff  will  conduct  any 
necessary  investigation  and  request  any 
needed  information  from  firms  in  order 
to  determine  if  a  potential  substantial 
product  hazard  exists  which  could 
warrant  corrective  action  to  protect  the 
public.  In  the  process  of  doing  this,  the 
staff  may  request  that  the  firm  file  a 

"full  report"  under  16  CFR  1115.13(d). 

3.  Use  of  actual  case  histories 

Two  commenters  suggested  the 
Commission  should  conduct  a 
comprehensive  review  of  its 
administration  of  section  15  since  1973. 
The  commenters  request  that  the 
Commission  publish  a  series  of  actual 
case  histories  summarizing  relevant 
facts  in  order  to  provide  specific 
guidance  on  the  criteria  for  the 
reasonableness  of  reporting. 

As  noted  earlier,  the  examples 
contained  in  the  1984  policy  statement 
were  based  in  part  on  actual  case 
histories.  One  primary  criticism  of  those 
examples  is  that  they  did  not  contain 
enough  specific  facts  to  give  guidance  to 
manufacturers  about  the  applicability  of 
the  reporting  requirements  to  analogous 
situations.  The  Commission  believes 
that  any  attempt  to  publish  a 
compendium  of  case  histories  would 
suffer  similar  criticism. 

Additionally,  section  6  of  the 
Consumer  Product  Safety  Act,  especially 
section  6(b),  severely  restricts  the 
Commission's  ability  to  disclose  to  the 
public  information  concerning  specific 
products  or  information  which  has  been 
reported  pursuant  to  section  15(b). 

Further,  to  date,  virtually  every  case 
involving  an  issue  of  timely  reporting 
has  been  settled  without  Utigation  and 
without  admission  of  a  violation  by  the 
defendant.  Given  the  disputes 
concerning  the  reportability  of 
information  which  preceded  the  great 
majority  of  the  settlements,  it  is  likely 
that  any  attempt  by  the  Commission  to 
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prepare  a  series  of  case  histories  would 
encounter  at  least  as  much  controversy 
as  the  examples  in  the  1984  policy 
statement.  The  Commission  declines  to 
adopt  the  commenters'  suggestion  at  this 
time- 
Guidance  to  industry  on  reporting 
under  section  15  CPSA: 

1.  Know  the  Legal  Requirements — The 
reporting  requirements  are  set  out  at 
section  15  of  the  CPSA  (15  U.S.C.  2064), 
as  interpreted  by  16  CFR  Part  1115. 
Substantial  penalties  exist  for  non- 
compliance with  these  requirements. 

2.  Seek  Informal  Guidance — Firms  can 
seek  informal  guidance  from  the 
Compliance  staff  as  to  the  need  to 
report. 

3.  Report  if  in  Doubt — When  in  Doubt, 
Firms  Should  Report.  Firms  should 
clearly  err  on  the  side  of  reporting, 
rather  than  failing  or  waiting  to  report. 
The  obligation  to  report  is  created  when 
the  firm/Irs/  receives  information 
reasonably  supporting  the  conclusion 
that  the  product  is  non-complying  or 
contains  a  defect  that  could  create  a 
substantial  product  hazard.  Firms 
should  not  wait  to  determine  to  a 
certainty  whether  these  conditions  exist. 
Instead,  when  a  firm  first  receives 
information  reasonably  supporting  these 
conclusions,  the  firm  should  report.  The 
firm  and  the  Commission  will  then  be  in 
a  position  to  evaluate  this  information, 
even  if  it  is  of  a  preliminary  or  tentative 
nature,  as  well  as  any  additional 
relevant  information  that  is  discovered 
later.  With  the  Commission  staffs 
expertise  in  these  matters,  the  firm  will 
be  helped  in  reaching  a  more 
expeditious  assessment  of  the  nature 
and  severity  of  the  matter  and  the  need, 
if  any,  for  corrective  action.  The 
regulations  provide  that  firms  can  report 
without  admitting,  and  can  specifically 
deny,  that  the  information  indicates  a 
substantial  product  hazard  (Section 
1115.12(a)). 

4.  Broad  Meaning  of  "Defect"— The 
term  "defect"  includes  design  problems, 
labeling,  instruction,  and  warning 
problems;  as  well  as  unintended  faults, 
fiaws,  irregularities,  and  manufacturing 
and  production  problems  (Section 
1115.4). 

5.  Reasonableness  is  the  Test — Not 
Certainty — The  test  for  reporting  is 
based  on  a  reasonableness  standard 
and  does  not  require  certainty  that  a 
defect  or  hazard  exists.  Instead,  a  firm 
must  report  if  available  information 
reasonably  supports  the  conclusion  that 
the  product  either  contains  a  defect 
which  could  create  a  substantial  product 
hazard,  or  fails  to  comply  with  an 
applicable  consumer  product  safety  rule 
(Section  15(a)(2)  of  the  CPSA;  S  1115.12). 


6.  Need  to  Report  Immediately — Time 
is  of  the  essence  in  filing  reports  under 
Section  15.  The  statute  specifies  that 
firms  musf'inmiediately"  inform  the 
Commission  (Section  15(b)).  The 
regulations  provide  that  the  report  must 
be  filed  within  24  hours  after  the  firm 
obtains  reportable  information.  While  a 
firm  can  elect  to  conduct  an  expeditious 
investigation  to  determine  reportability, 
the  regulations  provide  that  this 
investigation  and  evaluation  should  not 
ordinarily  exceed  10  days.  If  at  the  end 
of  10  days,  a  firm  is  unable  to  determine 
that  the  matter  is  not  reportable,  the 
Commission  expects  the  firm  to 
immediately  file  a  report  (Section 
1115.14).  Firms  that  have  delayed 
reporting  and  have  reportable 
information  should  not  withhold  it,  even 
if  they  realize  that  the  Conunission  is 
likely  to  consider  the  report  to  be  late. 
The  Commission  will  seek  to  invoke  the 
most  significant  penalties  where  it 
discovers  a  firm  that  does  not  file  a 
report.  Firms  that  file  a  late  report  can 
generally  anticipate  a  less  serious 
penalty  than  those  firms  that  do  not 
report. 

7.  Must  Report  Even  if  Insurance 
Carrier  is  Handling — Given  the 
requirement  to  immediately  inform  the 
Commission,  a  firm  can  not  avoid  or 
delay  the  reporting  requirement  by 
turning  claims  and  complaints  over  to  its 
insurance  carrier  for  follow-up 
investigation  and  handling  (Section 
1115.14). 

8.  Must  Report  Death  or  Grievous 
Injury — A  death  or  grievous  bodily 
injury  that  may  have  been  caused  by  a 
product  defect  or  non-compliance  must 
be  reported  unless  the  firm  has 
investigated  and  is  certain  that  it  is  not 
reportable  (Section  1115.12(c)). 

9.  Don 't  Wait  for  Complaints  and 
Lawsuits  to  Accumulate — Firms  should 
not  wait  for  consumer  complaints, 
claims  and  product  liability  lawsuits  to 
accumulate  before  deciding  whether  to 
report  Firms  should  develop  and 
implement  internal  controls  to  ensure 
that  the  information  is  expeditiously 
routed  to  a  responsible  persons  and 
dealt  with  promptly.  If  information 
reasonably  support  the  conclusion  that  a 
defect,  or  non-compliance  is  present, 
firms  should  immediately  report  (Section 
1115.12). 

10.  Remember  That  Section  15 
Reporting  is  a  High  CPSC  Priority — 
Section  15  reporting  is  among  the 
highest  priority  matters  for  CPSC 
enforcement.  Section  15  reports  are 
critical  to  the  rapid,  resource  efficient 
evaluation,  by  the  firm  involved  and  the 
Commission  staff,  of  the  potential 
hazard  and  the  need  to  take  corrective 
action  for  a  particular  product.  The 


failure  of  a  firm  to  report,  or  undue 
delay  in  reporting,  seriously  hinders  the 
Commission's  efforts  to  protect  and 
inform  the  public  with  respect  to 
substantial  product  hazards  in  a  timely 
and  efficient  manner.  The  Commission 
intends  to  vigorously  pursue  civil 
penalties  against  firms  that  violate  the 
reporting  requirements  of  section  15. 

Dated:  ]une  24, 1986. 
Sadye  E.  Dunn, 

Secretary,  U.S.  Consumer  Product  Safety 
Commission. 

[PR  Doc.  86-14557  Filed  6-26-86;  8:45  am) 
WLUNQCOOE  USS-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification;  Morantel 
Tartrate  Cartridge 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  NADA  filed 
by  Pfizer,  Inc.,  providing  minor  labeling 
revisions  regarding  the  timing  of 
Paratect*  (morantel  tartrate)  Sustained 
Release  Cartridge  administration.  The 
drug  product  is  used  to  control  the  adult 
stage  of  certain  gastrointestinal 
nematode  infections  in  weaned  calves 
and  yearling  cattle. 
EFFECTIVE  DATE:  June  27, 1986. 
FOR  FURTHER  INFORMATION  CONTACT! 
Adriano  R.  Gabuten,  Center  for 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
4913. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 

Inc.,  235  East  42d  St.,  New  York,  NY 
10017.  filed  supplemental  NADA  134-779 
which  provides  minor  labeling  revisions 
pertaining  to  use  of  Paratect*  (morantel 
tartrate)  Sustained  Release  Cartridge  as 
an  anthelmintic  in  yearling  cattle  and 
weaned  calves  weighing  at  least  200 
pounds.  Currently  in  the  product 
labeling  and  the  regulation  at  21  CFR 
520.1450b,  guidance  on  how  to  achieve 
optimum  e^ectiveness  is  given  in  terms 
of  dosing  at  specific  times  of  the  year. 
The  supplemental  NADA,  however, 
revises  the  product  labeling  to  provide 
such  guidance  based  on  the  time  of  the 
year  during  which  parasite  populations 
will  proliferate  in  the  pasture  as  well  as 
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the  time  at  which  the  herd  will  have 
access  to  the  pasture.  Accordingly,  the 
supplement  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval. 

Approval  of  this  supplement  is  an 
administrative  action  that  did  not 
require  generation  of  new  effectiveness 
or  safety  data.  Therefore,  a  freedom  of 
information  summary  (pursuant  to  21 
CFR  514.11(e)(2)(ii))  is  not  required. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  April  26. 1985;  50  FR 
16636)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i).  82  Stat.  347  (21  U.&C 
360b(i)):  21  CFR  5.10  and  5.83. 

2.  Section  520.1450b  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§52ai450b    Morantel  tartrate  cartridge. 

•        «        «        *         « 

(d)  Conditions  of  use — (1)  Amount 
Crazing  cattle:  Administer  1  cartridge  to 
each  animal  at  the  start  of  the  grazing 
season. 

(2)  Indications  for  use.  For  control  of 
the  adult  stage  of  the  following 
gastrointestinal  nematode  infections  in 
weaned  calves  and  yearling  cattle 
weighing  a  minimum  of  200  pounds: 
Ostertagia  spp.,  Trichostrongylus  axei, 
Cooperia  spp..  and  Oesophagostomum 
radiatum. 

(3)  Limitations.  Administer  orally  with 
the  dosing  gun  to  all  cattle  that  will  be 
grazing  the  same  pasture.  Effectiveness 
of  the  drug  product  is  dependent  upon 
continuous  control  of  the 
gastrointestinal  parasites  for 
approximately  90  days  following 
administration.  Therefore,  treated  cattle 
should  not  be  moved  to  pastures  grazed 
in  the  same  grazing  season/calendar 
year  by  untreated  cattle.  Do  not 
administer  to  cattle  within  160  days  of 
slaughter.  Consult  your  veterinarian 


before  administering  to  severely 
debilitated  animals  and  for  assistance  in 
the  diagnosis,  treatment,  and  control  of 
parasitism. 

Dated:  )une  20, 1986. 
Marvin  A.  Norcross, 

Associate  Director  for  New  Animal  Drug 
Evaluation. 
[FR  Doc.  86-14525  Filed  6-26-86;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Approval  of  Permanent  Program 
Amendments  From  the 
Commonwealth  of  Kentucky  Under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977;  Correction 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Final  rules;  corrections. 

summary:  This  document  corrects 
several  final  rule  documents  in  30  CFR 
Part  917  which  have  been  published  in 
the  Federal  Register  since  the  July  1, 
1985  edition  of  the  Code  of  Federal 
Regulations  (CFR).  The  documents 
affect  30  CFR  917.15  and  all  relate  to 
approval  of  program  amendments  to  the 
Commonwealth  of  Kentucky  permanent 
regulatory  program.  Several  paragraphs 
were  lettered  incorrectly.  This  document 
will  correct  those  paragraphs  so  that  the 
revised  1986  CFR  volume  will  reflect  the 
correct  letter  designations. 
EFFECTIVE  DATE:  June  27,  1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  W.  Abbs,  Chief,  Division  of  State 
Program  Assistance.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Room  210, 1951  Constitution  Avenue, 
NW.,  Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION:  In  Title 
30,  Code  of  Federal  Regulations,  30  CFR 
917.15  is  corrected  as  shown  in  the 
following  table.  The  table  shows,  in  the 
first  and  second  columns,  the  letter 
designation  and  where  it  appeared  in 
the  Federal  Register.  The  third  colunm 
shows  the  coirect  designation. 


Section 

FR  Page  and  DM 

Change 

nation 
to: 

917.15<n» 

»17.15«>) - 

ai7  istoi      

51  FR  3171.  Jan.  24.  IMS 

51  FB  7288.  Mar  3.  1996 

51  FR  9010.  Mar.  17.  1966 

51  FR  12141.  Apr  9.  1966 

(01 

(P) 
(q) 

Oir.15<D 

W 

Section 

FR  Page  and  Data 

Ctanga 

nation 
to: 

917.15(8) 

51  FR  19066,  May  27,  1966 

(Q 

Dated:  June  23. 1988. 
Arthur  W.  Abbs, 

Acting  Assistant  Director.  Program 

Operations. 

(FR  Doc.  86-14581  Filed  6-26-86;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CCGD1-85-4R] 

Safety  Zone;  Chelsea  River,  Boston 
Inner  Hart>or,  Boston,  MA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  correction. 

summary:  a  final  rule  establishing  a 
safety  zone  on  the  waters  of  the  Chelsea 
River,  Boston  Inner  Harbor  was 
published  on  Monday,  March  31, 1986. 
The  amendatory  language  for  S  165.120 
was  incorrect.  This  document  corrects 
that  language. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Michael  "A" 
Wade  (617)  223-1470. 

Drafting  Informatioa 

The  drafters  of  these  regulations  are 
Lieutenant  Commander  Michael  "A" 
Wade,  Project  Officer,  and  Lieutenant 
Commander  James  M.  Collin.  Project 
Attorney.  First  Coast  Guard  District 
Legal  Office. 

The  amendatory  language  for 
S  165.120  appearing  at  the  top  of  the  first 
column  on  page  10835  in  FR  Doc.  86- 
7013  in  the  Federal  Register  of  March  31, 
1986  is  corrected  to  read  as  follows: 
"2.  Section  165.120  is  revised  as  follows:" 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C  191:  48  CFR  1.46;  33  CFR  1.05-l(g). 
6.04-1.  8.04-a  and  160.5. 

Dated:  June  12, 1988. 
Hefberi  D.  Robinson.  Jr.. 
Commander,  U.S.  Coast  Guard,  By  Direction 
of  the  Captain  of  the  Port  Boston. 
Massachusetts. 

(FR  Doc.  86-14472  Filed  6-26-86;  8:45  amj 
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NATIONAL  ARCHIVES  AND  RECORDS 
AOMMISTRATION 

98  CFR  Part  1250 

rrMOOM  Of  RIMNIIwllOfl  ACI 


AOCNCv:  National  Archives  and  Records 

Administration. 

action:  Pinal  rule. 


IR  This  rule  establishes 
procedures  for  appealing  denials  of  fee 
waiver  requests  for  National  Archives 
and  Records  Administration  (NARA) 
administrative  records.  The  proposed 
rule  also  modifies  procedures  for 
payment  of  fees  charged  under  FOIA 
and  for  determining  the  time  limit  for 
appealing  a  denial  of  a  FOIA  request. 
The  rule  is  bitended  to  clarify  NARA 
procedures  for  handling  FOIA  requests. 

EFFECTIVE  DATE:  June  27, 1986. 

FOR  FUnTHKR  INFOHMATIOII  CONTACT: 
Adrienne  C  Thomas  or  Nancy  Allard  at 
202-^23-3214  (FTS  523-3214). 


One  comment  was  received  in 
response  to  NARA's  notice  of  proposed 
rulemaking  on  May  9, 1966  (51  PR  17206) 
to  modify  its  regulations  implementing 
the  Freedom  of  Information  Act  (FOIA) 
with  respect  to  NARA  administrative 
records.  That  comment  objected  to  the 
proposal  to  incorporate  the  Department 
of  Justice  fee-waiver  guidelines  in 
NARA's  regulations.  Since  those 
guidelines  are  advisory  rather  than 
mandatory,  we  have  modified  the 
language  in  S  1250.38  to  conform  to  the 
statutory  language  set  forth  in  S  U.S.C. 
552(a)(4)(A). 

This  rule  modifies  9  1250.38  to  specify 
that  the  procedures  in  §  1250.58  are  to 
be  used  for  appealing  fee  waiver 
denials.  Section  1250.58(b)  is  revised  to 
provide  that  NARA  will  consider  timely 
any  appeal  received  within  35  calendar 
days  after  the  date  of  the  initial  denial 
letter.  The  rule  also  modifies  S  1250.44  to 
require  that  checks  or  money  orders  in 
payment  of  FOIA  fees  be  payable  to  the 
National  Archives  and  Records 
Administration. 

In  addition  to  these  revisions  which 
were  contained  in  the  proposed  rule, 
NARA  is  modifying  §  1250.34  to  provide 
an  address  to  which  the  public  may 
write  to  request  a  copy  of  the  FOIA 
index.  Section  1250.34  currently  provides 
only  the  address  where  the  index  is 
available  for  public  inspection. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act.  it  is  hereby 
certified  that  this  rule  will  not  have  a 


significant  impact  on  small  business 
entities. 

List  of  Subjects  in  38  CFR  Part  1250 

Freedom  of  information. 

For  the  reasons  set  forth  in  the 
preamble,  Chapter  XII  of  Title  36  is 
amended  as  follows: 

PART  1250-PUBUC  AVAILABILITY 
OF  NARA  ADMINISTRATIVE  RECORDS 
AND  INFORMATIONAL  MATERIALS 

1.  The  authority  citation  for  Part  1250 
continues  to  read  as  follows: 

Aiilfaartty:  44  UJ&.C.  210«(a):  6  U.S.C.  652. 

2.  Section  1250.34  is  revised  to  read  as 
follows: 

S  1250.34    hKtex. 

NARA  will  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  regarding  any 
matter  issued,  adopted,  or  promulgated 
after  July  4, 1967,  and  described  in 
i  125a32.  NARA  will  publish  quarterly 
and  make  available  copies  of  each  index 
or  supplement  thereto.  The  index  will  be 
maintained  for  pubUc  inspection  by  the 
Office  of  Management  and 
Administration.  National  Archives  (NA), 
Washington.  DC  20406.  The  public  may 
write  to  the  Program  Policy  and 
Evaluation  Division,  National  Archives 
(NAA),  Washington.  DC  20408,  to 
request  a  copy  of  the  index. 

3.  Section  125a38  is  revised  to  read  as 
follows: 

S  1250.38    Waiver  or  reduction  of  faaa. 

(a)  Any  request  for  waiver  or 
reduction  of  a  fee  shall  be  included  in 
the  initial  letter  requesting  access  to 
NARA  records  under  S  1250.54.  The 
waiver  or  reduction  request  should 
explain  how  the  information  requested 
primarily  benefits  the  public  and  why  it 
is  in  the  public  interest  for  NARA  to 
waive  or  reduce  the  fee. 

(b)  Documents  shall  be  furnished 
without  charge  or  at  a  reduced  charge  if 
NARA  determines  that  waiver  or 
reduction  of  the  fee  is  in  the  public 
interest  because  furnishing  the 
information  can  be  considered  as 
primarily  benefiting  the  general  public. 

(c)  If  NARA  denies  a  request  for  a 
waiver  or  reduction  of  a  fee.  the 
requester  may  appeal  this  denial, 
following  the  procedures  in  §  1250.58. 

4.  Section  1250.44  is  revised  to  read  as 
follows: 

S  1250.44    Fonn  of  payment 

Requesters  shall  pay  fees  by  check  or 
money  order  payable  to:  "National 
Archives  and  Records  Administration", 
and  addressed  to  the  official  named  by 
NARA  in  its  correspondence. 


5.  Section  12Sa56  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9  1250.58    AppMl  wttttin  NARA. 

(b)  The  Deputy  Archivist  must  receive 
an  appeal  no  later  than  35  calendar  days 
after  the  date  of  the  NARA  letter  of 

denial. 

*        *        •        •        • 

Dated:  June  17. 1986. 
Frank  G.  Buri(e. 

Acting  Archivist  of  the  United  States. 
[PR  Doc.  86-14582  Filed  6-26-86: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Ragion  II  Docket  No.  62;  FRL-3037-3) 

Approval  and  Promulgation  of 
implementation  Plana;  Revision  to  the 
State  of  New  Jersey  Implementation 
Plan 

AOENCv:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  This  notice  announces  that 
the  Environmental  Protection  Agency  is 
approving  a  revision  to  the  New  Jersey 
State  Implementation  Plan  (SIP) 
concerning  a  change  made  to 
Subchapter  18,  the  State's  emission 
offset  regulation.  This  change  made  by 
the  State  increases  the  "minimum  offset 
ratios"  required  of  new  or  altered 
sources  that  substantially  increase  their 
emissions  of  volatile  organic  compounds 
or  nitrogen  dioxide.  The  adoption  of 
these  new  "minimum  offset  ratios" 
fulfills  a  commitment  made  by  New 
Jersey  in  its  ozone  and  carbon  monoxide 
SIP.  No  action  is  being  taken  in  this 
notice  concerning  other  changes 
recently  made  to  Subchapter  18. 

EFFECTIVE  DATE:  This  action  will  be 
effective  August  26, 1986,  unless  notice 
is  received  by  July  28. 1986.  That 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Christopher  J.  Daggett, 
Regional  Administrator,  Environmental 
Protection  Agency,  Region  11  Office,  26 
Federal  Plaza,  New  York,  New  York 
10278. 

Copies  of  the  SIP  revision  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 
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Environmental  Protection  Agency. 

Region  II  Office,  Air  Programs  Branch, 

Room  1005,  26  Federal  Plaza.  New 

York.  New  York  10278 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit,  401 

M  Street,  SW.,  Washington,  DC  20460 
The  Office  of  the  Federal  Register.  1100 

L  Street.  NW.,  Room  8301, 

Washington,  DC. 
New  Jersey  Department  of 

Environmental  Protection,  Division  of 

Environmental  Quality,  John  Fitch 

Plaza,  Trenton.  New  Jersey. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Room  1005.  26  Federal  Plaza, 
New  York,  New  York  10278.  (212)  264- 
2517. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  9, 1983  (48  FR  51472) 
the  Environmental  Protection  Agency 
(EPA)  approved  the  New  Jersey  State 
Implementation  Plan  (SIP)  for 
attainment  of  the  ozone  and  carbon 
monoxide  national  ambient  air  quality 
standards.  As  a  part  of  its  control 
strategy,  the  State  committed  in  its  SIP 
to  develop  additional  control  measures 
needed  to  attain  the  ozone  standard. 
One  of  these  was  to  revise  the  New 
Jersey  emission  offset  regulation. 
Subchapter  18,  "Control  and  Prohibition 
of  Air  Pollution  from  New  or  Altered 
Sources  Affecting  Ambient  Air  Quality 
(Emission  Offset  Rule)"  in  order  to 
obtain  additional  reductions  in  volatile 
organic  compounds  (VOCs). 

An  emission  offset  regulation  requires 
new  large  sources,  or  existing  sources 
which  intend  to  substantially  increase 
their  emissions,  to  obtain  emission 
reductions  in  order  to  compensate  for 
their  emission  increases. 

The  two  principal  means  by  which  an 
emission  offset  regulation  can  be 
revised  to  provide  additional  emission 
reductions  are: 

•  By  requiring  additional  (smaller) 
sources  to  obtain  offsets,  and 

•  By  requiring  sources  affected  by  the 
regulation  to  obtain  larger  offsets. 
This  New  Jersey  SIP  revision  employs 
the  latter  of  these  two  approaches. 

The  State  Submittal 

On  April  22. 1985.  the  Slate  of  New 
Jersey  sent  EPA  a  request  to  revise  its 
SIP.  The  primary  purpose  of  this 
submission  was  to  fulfill  requirements 
necessary  to  complete  the  State's  Lead 
SIP.  (The  adequacy  of  this  submission 
as  it  relates  to  the  Lead  SIP  is  addressed 
in  a  separate  Federal  Register  notice.) 
One  of  the  regulations  contained  in  the 


submission,  Subchapter  18.  also 
included  changes  the  State  conmiitted  to 
in  its  1982  Ozone  and  Carbon  Monoxide 
SIP.  Today's  action  only  discusses  the 
adequacy  and  approvabiUty  of  revisions 
to  Subchapter  18  as  they  relate  to 
fulfilling  the  control  measure  committed 
to  in  the  Ozone  and  Carbon  Monoxide 
SIP.  A  public  hearing  was  held  on  this 
revision  to  Subchapter  18  on  August  2. 
1984.  This  revised  regulation  was 
adopted  on  January  10, 1985  and  became 
effective  on  March  11, 1985. 

The  specific  revision  and  the  results 
of  EPA's  review  of  it  are  discussed  as 
follows. 

The  State  chose  to  achieve  the 
additional  emission  reductions  it 
committed  to  in  its  SIP  by  increasing  the 
"minimum  offset  ratios"  in  Table  2, 
section  18.4(b)  for  those  sources  that 
emit  VOCs  and/or  nitrogen  dioxide 
(NOi).  Table  2  specifies  the  "minimum 
offset  ratio"  as  a  function  of  the 
distance  between  the  source  providing 
the  offsets  and  the  source  needing  the 
offsets.  The  original  and  revised  ratios 
for  VOCs  and  NO»  are: 
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These  new  "minimum  offset  ratios"  will 
provide  additional  emission  reductions, 
and  are  beUeved  to  reflect  more 
realistically  the  impact  on  air  quality  of 
offsets  obtained  at  greater  distances 
from  the  new  source.  The  State  arrived 
at  these  new  ratios  by  using  results  from 
EPA's  Empirical  Kinectic  Modeling 
Approach  (EKMA). 

The  "minimum  offset  ratio"  required 
by  the  Clean  Air  Act  must  be  greater 
than  one-to-one.  Since  the  new 
"minimum  offset  ratios"  are 
substantially  greater  than  one-to-one. 
they  satisfy  EPA's  requirements.  EPA 
also  finds  that  the  new  "minimum  offset 
ratios"  contained  in  Table  2.  section 
ia4(b)  fulfill  the  commitment  contained 
in  the  1982  New  Jersey  Ozone  and 
Carbon  Monoxide  SIP. 

It  should  be  noted  that  Table  2. 
section  18.4(b),  is  the  only  part  of 
revised  Subchapter  18  which  is  being 
acted  on  today.  Other  sections  have 
been  treated  in  eariier  Federal  Register 
actions  and  still  other  sections  will  be 
addressed  in  future  notices. 

Cooclusion 

EPA  is  approving  the  revisions  made 
to  Table  2  of  section  18.4(b)  of 
Sul>chapter  18.  as  a  part  of  the  New 
Jersey  SIP.  Table  2  has  been  found  to 


fulfill  the  commitment  made  by  New 
Jersey  in  its  Ozone  plan. 

This  notice  is  issued  as  required  by 
section  110  of  the  Clean  Air  Act.  as 
amended.  The  Administrator's  decision 
regarding  the  approval  of  this  plan 
revision  is  based  on  its  meeting  the 
requirements  of  section  110  of  the  Clean 
Air  Act  and  40  CFR  Part  51. 

EPA  is  approving  this  SIP  revision 
request  without  prior  proposal  because 
it  is  viewed  as  noncontroversial  and  no 
adverse  comments  are  anticipated.  The 
public  should  be  advised  that  this  action 
will  be  effective  60  days  from  the  date  of 
this  Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  the  other  will  begin  a  new 
rulemaking  by  annoucing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  (See  46  FR  44476  dated 
September  4. 1981  and  47  FR  27073  dated 
June  23. 1983). 

Under  5  U.S.C.  e05(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  pubUcation. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (See  307(b)(2).). 

List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  Control  Agency.  Ozone. 
Incorporation  by  reference. 

Note. — Incorporation  by  Reference  of  the 
State  Implementation  Plan  of  New  Jersey  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1. 1982. 

Dated:  June  16 1986. 
LMkCTIioinM, 

Administrator,  Environmental  Protection 
Agency. 

PART  52-APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40.  Chapter  I,  Subchapter  C  Part 
52,  Code  of  Federal  Regulations  is 
amended  as  follows: 


Fedanl  Regi«t«r  /  Vol.  51.  No.  124  /Friday,  June  27.  1966  /  Rules  and  Regulations 


1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Aathoritr  42  U.&C.  7401-7M2. 

2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (cK40)  as  fbllows: 

SS2.1570    MantHlcaUon ol plan. 

*  «  *  •  * 

(c)  •  •  • 
***** 

(40)  A  revision  to  the  New  Jersey 
State  Implementation  Plan  for 
attainment  and  maintenance  of  the 


ozone  standards  was  submitted  on  April 

22, 1985  by  the  New  Jersey  Department 

of  Environmental  Protection, 
(i)  Incorporated  by  reference 
(A)  Table  2  in  section  1&4(b)  of 

N.J.A.C.  7-.27-18.  "Control  and 

Prohibition  of  Air  Pollution  from  New  or 

Altered  Sources  Affecting  Ambient  Air 

Quality  (Emission  Offset  Rule)." 

effective  March  11, 1985. 
3.  Section  52.1605  is  amended  by 

revising  the  entry  for  Subchapter  18  in 

the  table  as  follows: 

{52.1605    EPA— approved  New  Jareey 
regulationa. 


EPA 


SHOttf^Dm  IS.  ~OanMI  ind  PioWtMcn    Sapt  S.  «• 

ol  Air  PoajMon  frovn  Nw  Of  AJimd 


NoiwQmmmiiI  Amsb  (EnvMion  OfiMi 
Roto)**  Ino^tf  M  nolHj  rVQVtino  M& 
iow  iai  tn>  iSJtaKSL 
S»bcl>ip*»  IB.  TtMrnvt  mi  PnMbtkm    Mw.  «l,  t« 
ct  Hk  MMon  koa  Nm>  or  AMand 

(Emminn   OMmI  IWir'   Ic*!  »  *• 
•xMnl  nolMf]. 


Apr.  IS.  1M1.  40    Tta  JiSNion  ol  "iiarMcanl  lidlHan  In- 
FR  21996.  crMS*."  in  Mcien  18.1.  •  ilmftmni 

Swftm  18.2(*M1)  )i  JMHJio»«l  F«tf- 
•raly  piuiiii^iiHill  rvgiMlan*  (40  CR* 
52.1578(0.  ptMahed  M  48  Fn  21998 
on  Apr!  IS.  1981)  «•  tpplcaUe. 
Juna  27.  1986:        V»  ipproiMl  al  Ma  tmntan  ol  SubcKap- 

51  FR .  tar   18  only  ratataa  lo  •ta  racial  ol 

maior  towoa*  ol  laad,  to  Itw  rawaw  ol 
Mgnrflcanl  tncraaaaa  ol  laad  arvaaanna 
at  major  aouroai,  and  to  TMa  2  In 
I  18.4(b). 


(FR  Doc  86-14549  Piled  6-26-66;  8:46  am] 


40CFRPartS2 
[A-IO-fRLSOM-1] 

Approval  and  Promulgation  of  Stat* 
irnpianwnuiuon  rian;  urvgon 


;  Environmental  Protection 
Agency  (EPA). 
ACTHMC  Final  rule. 

summary:  EPA  today  approves 
amendments  to  rules  for  emission  limits 
from  dry  material  air  conveying  systems 
which  use  a  cyclone  or  other  mechanical 
separating  device  in  the  Eugene/ 
Springfield  Air  Quality  Management 
Ajea  (AQMA).  lliis  action  will  change 
the  emission  standards  from  0.12  kg/ 
hour  (0.26  Ib/h)  to  2.88  kg/ day  (6.24  lbs/ 
day). 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  August  28. 1986  unless 
notice  is  received  before  July  28. 1986 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  such  notice  is 
received,  EPA  will  open  a  formal  30  day 
comment  period  on  this  action. 
AOORCSSCS:  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at: 
PubUc  Information,  Reference  Unit. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460 


Air  Programs  Branch.  (lOA-65-13), 
Environmental  Protection  Agency. 
1200  Sixth  Avenue,  Seattle, 
Washington  98101 
State  of  Oregon,  Department  of 
Environmental  Quality.  522  S.W.  Fifth, 
Yeon  Building.  Portland.  Oregon  97204 
Copy  of  the  State's  submittal  may  be 
examined  at:  The  Office  of  the  Federal 
Register.  1100  L  Street,  NW.,  Room  8401, 
Washington.  DC. 

Comments  should  be  addressed  to: 
Laurie  M.  Krai,  Air  Programs  Branch.  M/ 
S  532,  Environmental  Protection  Agency, 
1200  Sixth  Avenue,  Seattle,  WA  98101. 
FOR  FUfrrMcii  mFomuTiOM  contact: 
Ann  Williamson,  Air  Programs  Branch, 
M/S  532,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101.  Telephone:  (206)  442- 
8633.  FTS:  399-8633. 
SUPPLEMENTAL  INFORMATION: 

L  Background 

In  June  of  1981,  Lane  Regional  Air 
Pollution  Authority  (LRAPA),  a  local 
agency,  submitted  to  EPA  a  three 
phased  control  strategy  for  inclusion  in 
the  Oregon  SIP.  On  April  12. 1982.  EPA 
approved  this  revision  to  the  Oregon  SIP 
pursuant  to  the  requirements  of  Part  D 
of  the  Clean  Air  Act.  Included  In  the 
strategy  were  control  measures 
necessary  to  attain  the  ambient 
secondary  total  suspended  particulate 
(TSP)  standards  by  the  end  of  1967.  In 


particular.  Phase  I  consisted  of 
implementing  control  measures  which 
were  RACT  and  designed  to  meet  the 
secondary  standards  resulting  in 
reduced  particulate  emissions  from 
cyclones  through  control  of  industrial  air 
conveying  systems. 

The  necessary  controls  required  to 
reach  attainment  were  determined 
through  the  development  of  a  three 
phase  implementation  program.  Phase  I 
consisted  of  requiring  reasonably 
available  control  technology  (RACT)  on 
traditional  sources  of  TSP.  Phase  II 
involved  studies  designed  to  identify 
additional  strategies  to  reduce  TSP 
concentratjona.  Finally  Phase  III 
involved  the  analysis,  selection  and 
adoption  of  all  the  strategies  necessary 
to  demonstrate  attainment  of  the 
secondary  TSP  standards.  In  keeping 
with  EPA's  policy,  Oregon's  SIP  consists 
of  RACT  on  traditional  sources  and 
assessment  studies  or  demonstration 
projects  on  nontraditional  sources  and 
assessment  studies  or  demonstration 
projects  on  nontraditional  sources  with 
final  control  strategy  development 
delayed  until  the  studies  ancl  projects 
are  complete. 

Regulations  regarding  emission  limits 
for  air  conveying  systems  were  adopted 
as  part  of  the  approved  SIP  strategies 
for  reaching  attainment  of  the  TSP 
standards.  The  emission  standard,  as 
written,  requires  compliance  with  both 
an  annual  and  an  hourly  emission  rate. 
The  basis  for  the  emission  standard  was 
to  obtain  emission  reductions  from 
existing  large  cyclones  to  achieve  a 
calculated  reduction  in  the  ambient 
concentration  of  particulate  matter.  The 
annual  emission  rate  was  developed  to 
help  attain  the  annual  ambient  standard. 
The  hourly  emission  rate,  which  is 
derived  directly  from  the  annual  rate  by 
dividing  1.1  tons/year  by  8400  hours  to 
equal  0.26  lb/hour,  was  developed  to 
provide  additional  "short  term" 
emission  control.  These  emission 
standards  apply  to  dry  material  air 
conveying  systems  having  a  baseline 
year  emissions  rate  of  3  tons/year  or 
more. 

LRAPA  received  a  request  to  review 
the  hourly  emission  rate  provision  with 
the  intent  of  shifting  it  to  a  daily 
emission  rate.  They  determined  that  a 
revision  to  the  Oregon  SIP  eliminating 
the  hourly  emission  rate  and  replacing  it 
with  a  daily  emission  rate  was 
reasonable  since  the  current  regulations 
require  RACT.  and  the  change  from  a  1 
hour  to  a  24  hour  averaging  would  not 
affect  the  impact  of  these  sources  on  the 
short  term  NAAQS. 

EPA  agrees  that  the  shift  to  a  daily 
emission  rate  will  not  interfere  with 
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either  the  application  of  RACT  or 
attainment  and  maintenance  of  the  24- 
hour  NAAQS.  EPA  does  not  believe  that 
any  dry  material  air  conveying  system 
would  need  to  apply  titter  controls  to 
meet  the  houriy  rate  than  the  new  daily 
rate.  Moreover.  l>ecause  the  hourly  rate 
was  derived  by  simple  division  of  the 
annual  rate,  rather  than  through 
modelii\g  showing  that  the  hourly  limits 
is  needed  to  attain  and  maintain  the  24- 
hour  NAAQS,  it  does  not  appear  that 
dividing  the  annual  rate  to  create 
instead  a  daily  rate  would  interfere  with 
attainment  and  maintenance  of  the  daily 
standard. 

The  hourly  emission  limit  cannot  be 
administratively  waived:  therefore,  a 
rule  revision  is  necessary  to  effect  a 
change  in  the  requirement  The  revision 
will  change  the  emission  limits  as  listed 
from  0.12  kg/hour  (0.26  ib/hj  to  2.88  kg/ 
day  (6.24  lbs/day). 

n.  Summary  of  Rulemaking  Action 

EPA  is  approving  today  the  revisions 
to  the  Lane  Regional  Air  Pollution 
Authority's  regulations  regarding 
emission  limits  for  dry  material  air 
conveying  systems  in  the  Eugene/ 
Springfield  AQMA. 

III.  Procedural  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  S  805(b).  I  certify  that 
this  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Under  section  307(bHl)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  26. 1966.  This  action 
'  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(bK2).) 

List  of  SubjecU  in  40  CFR  Part  S2 

Intergovernmental  relaticms.  Air 
pollution  control.  Ozone,  Sulfur  oxides, 
Nitrogen  dioxide.  Lead.  Particulate 
matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovermnental 
relations.  Reporting  and  Recordkeeping 
requirements. 

Dated  June  23.  lOea 
LeeM.'HMMM. 

Admiaittrator 

Note. — Incorporation  by  reference  of  the 
Implementation  Plan  for  tiie  State  of  Oregon 
was  approved  by  the  Director  of  tlie  Office  of 
Federal  Register  on  Jaly  1, 196Z. 


PART  40— {AMENDED] 

Title  40.  Part  52  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

Subpart  MM— Oregon 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  foTlowr. 

Authority:  42  U.S.C  7401-784Z. 

2.  Section  52.1970  is  revised  by  adding 
paragraph  (cK73]  as  follows: 

§  52.1970    Identification  of  plan. 


(c)  *  •  • 

(73)  Amendments  to  the  Lane 
Regional  Air  Pollution  Authority  Rules 
for  Air  Conveying  Systems  (Tide  32, 
section  800)  were  submitted  by  the  State 
Department  of  Environmental  Quality 
on  May  6. 1985. 

(i)  Incorporation  by  Reference, 

(A)  Letter  of  May  6. 1985  to  EPA  from 
the  Oregon  Department  of 
Environmental  Quality,  and 
Amendments  to  Title  32.  section  800  of 
the  Lane  Regional  Air  Pollution 
Authority  (LRAPA)  as  part  of  the 
Oregon  State  Implementation  Plan. 
Revisions  were  approved  at  the  LilAPA 
Board  of  Directors  meeting  on  January  8, 
1985.  and  approved  by  the 
Environmental  Quality  Conunission  on 
April  19. 1985. 

(FR  Doc.  86-14540  Filed  6-26-^:  6:45  am] 

BtlXmO  COOE  SS60-5(Mi 


40  CFR  Parts  60  and  61 

Standard  of  f>erf ormanoe  for  New, 
Modified  and  Reconstructed  Sources 
and  National  Emteslon  Standards  for 
Hazardoua  Air  Pollutants;  Delegatton 
of  Authorltr.  Oregon 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule  amendment 

summary:  This  document  amends  the 
address  for  the  state  air  agency  and  a 
local  air  authority.  These  amendments 
reflect  the  change  of  location  for  these 
two  agencies. 

EFFECTIVE  DATE:  June  27. 1968. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  M.  Krai.  Environmental 
Protection  Agency— Region  10. 1200 
Sixdi  Avenue  M/S  532,  SeatUe, 
Washington  98101.  Telephone:  (206)  442- 
0180,  FTS:  399-0180. 


SUPPLEMENTARY  UtFORMATKNC 
List  of  Subjects 

40  CFR  Part  ao 

Intergovernmental  relations.  Air 
pollution  control,  Aluminnm, 
Ammonium  sulfate  plants.  Cement 
industry.  Coal.  Copper.  Electric  power 
plants.  Glass  and  glass  products.  Grains, 
Intergovernmental  relations.  Iron,  Lead. 
Metals.  Motor  vehicles,  Nitric  acid 
plants.  Paper  and  paper  products 
industry.  Petroleum.  Phosphate.  Sewage 
disposal,  Steel  sulfuric  acid  plants. 
Waste  treatment  and  disposal  Zina 

40  CFR  Part  61 

Intergovernmental  relations.  Air 
pollution  control  Asbestos.  Berjdlium. 
Hazardous  materials.  Mercury.  Vmjd 
chloride. 

Dated:  May  15, 10e& 
Ralph  R.  Bauer, 
Acting  Regional  Admimetrator. 

PART  60-{  AMENDED] 

Part  60  of  Chapter  I.  Tide  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  A— General  Provisions 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Audiority:  Sec.  110(c)  of  the  Qean  Air  Act 
as  amended  (42  U.S.C.  7401-7642). 

2.  Section  60.4  is  amended  by  revising 
paragraph  (b)(MM)  introductory  text  to 
read  as  follows: 

S60.4    Address. 

(b)  •  •  • 

(MM)  State  of  Oregon  Departinent  of 
Environmental  Quality,  Yeon  Buildiitg. 
522  S.W.  Fifth,  Portland,  Oregon  97204. 

3.  Section  60.4  is  amended  by  revising 
paragraph  (b){MM)(ix)  to  read  as 
follows: 

§6a4    Addraaa. 

(b)  *  *  * 

{MM)"  *  * 

(ix)  Lane  Regional  Air  PoDution 
Audiority.  225  North  Fifth,  Suite  501, 
Springfield,  Oregon  97477. 
***** 

PART  61— (AMENDED] 

Part  61  of  Qiapter  I  Tide  40  of  Uie 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  A— General  Provisions 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 
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Authority:  Sec  110(c]  of  the  Clean  Air  Act. 
as  Hmended  (42  U.S.C.  7401-7642). 

2.  Section  61.4  is  amended  by  revising 
paragraph  (b)(MM)  introductory  text  to 
read  as  follows: 

§61.4    Addrass. 

(b)  •  •  • 

(MM)  State  of  Oregon  Department  of 
Enviroimiental  Quality,  Yeon  Building, 
522  S.W.  Fifth,  Portland,  Oregon  97204. 

***** 

3.  Section  61.4  is  amended  by  revising 
paragraph  (b)(MM)(viii]  as  follows; 

§61.4    Address. 

(b)  •  *  * 

(MM)*  *  * 

(viii)  Lane  Regional  Air  Pollution 
Authority,  225  North  Fifth.  Suite  501. 
Springfield,  Oregon  97477. 

***** 

[FR  Doc.  86-13029  Filed  6-28-86;  8:45  am] 
BILUNO  CODE  (SeO-MMI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Oociwt  Na  84-804;  RM-4789,  4844] 

Television  Broadcasting  Services; 
Sheridan  and  Casper,  WY 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  reverses  the 
assignment  of  VHF  Television  Channel  9 
to  Casper,  Wyoming  and  assigns  the 
channel  to  Sheridan,  Wyoming,  instead, 
as  a  third  commercial  TV  charmel. 
Channel  13  is  assigned  to  Casper,  as  a 
second  commercial  VHF  channel. 
Channel  13  requires  a  site  restriction  of 
29.7  miles  north  of  Casper.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  July  24. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  84-804,  adopted  June  6, 1986, 
and  released  June  17, 1986.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 


List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— [AMENDED] 

47  CFR  Part  73  is  amended  as  follows: 

1.  The  authority  citation  for  Part  73 
continues  to  read: 

Authority:  47  U.S.C  154,  303. 

2.  Section  73.606(b)  is  amended  by 
revising  the  following  entries: 

S  73.606    Table  Of  sssignmsnts. 


*           *           *           • 

(b)  •  *  * 

b 

aty 

OwiKWlNa 

Casfw.WY .- 

*             •             • 
Shendan,  WY 

2+.  •e+,  13+. 

14-.  20- 

•                               •                               • 

„     .                7.  9+-  12+ 

Ralph  A.  Haller, 

Acting  Chief,  Policy  and  Rules  Division,  Mass 

Media  Bureau. 

(FR  Doc.  86-14565  Filed  6-26-86;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  371 

[Docfcst  No.  60616-6116] 

Fraser  River  Sockeye  and  Pink  Salmon 
Fisheries 

aqency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Emergency  interim  nde  and 
request  for  comment. 

summary:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  issues  an 
emergency  interim  rule  to  provide  a 
framework  for  implementation  of  certain 
regulations  of  the  Pacific  Salmon 
Commission  (Commission)  and  inseason 
orders  of  the  Commission's  Fraser  River 
Panel  (Panel)  for  the  sockeye  and  pink 
salmon  fishery  in  United  States  waters 
within  the  Panel  Area.  The  rule 
establishes  definitions  and  restrictions 
for  both  treaty  Indian  tribal  and  all- 
citizen  fisheries  for  sockeye  and  pink 
salmon,  and  replaces  regulations  in  this 
Part  and  in  25  CFR  Part  249,  Subpart  B, 
which  governed  the  fishery  under  the 
former  International  Pacific  Salmon 
Fisheries  Commission.  The  intended 
effect  is  conservation  of  sockeye  and 
pink  salmon  by  international  agreement. 

DATES:  This  rule  is  effective  on  June  22, 
1986,  until  modified,  superseded,  or 


rescinded.  Comments  are  due  by 
September  22, 1986. 

ADDRESS:  Send  comments  to  Mr. 
RoUand  A.  Schmitten,  Director, 
Northwest  Region.  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE.,  BIN  C15700.  Seattle,  WA  98115. 

FOR  FURTHER  INFORMATION  CONTACT 

R.  A.  Schmitten  at  206-526-6150. 

SUPPLEMENTARY  INFORMATION:  The 

Commission,  under  the  Treaty  between 
the  Government  of  the  United  States  of 
America  and  the  Government  of  Canada 
Concerning  Pacific  Salmon,  signed  at 
Ottawa,  January  28, 1985  (Treaty),  has 
established  its  aimual  fishery  regimes 
for  the  sockeye  and  pink  salmon  fishery 
in  the  Panel  Area  described  in  Annex  U 
of  the  Treaty.  These  regimes  have  been 
approved  by  the  U.S.  Secretary  of  State 
and  the  Governor-General  of  Canada  by 
Order-in-Council.  The  Secretary  of 
Commerce  (Secretary),  in  cooperation 
with  the  regional  Fishery  Management 
Councils,  States,  and  treaty  Indian 
tribes,  has  authority  under  the  Pacific 
Salmon  Treaty  Act  (Act)  at  16  U.S.C. 
3636(b)  to  promulgate  regulations 
applicable  to  nationals  and  vessels  of 
the  United  States  which  are  in  addition 
to,  and  not  in  conflict  with,  fishery 
regimes  and  Fraser  River  Panel 
regulations  and  inseason  orders  adopted 
under  the  Treaty.  The  following 
regulations  were  jointly  developed 
under  that  authority  for  the  U.S.  portion 
of  the  Panel  Area  by  NMFS,  the  State  of 
Washington,  and  the  nine  affected 
treaty  Indian  tribes  in  cooperation  with 
the  Pacific  Fishery  Management 
Council. 

These  regulations  establish  definitions 
and  general  and  special  restrictions 
applicable  to  Indian  and  all-citizen 
fisheries  in  U.S.  waters  within  the  Panel 
Area.  Specifically,  they  provide  uniform 
gear  definitions  and  definitions 
pertaining  to  the  treaty  Indian  tribal 
fisheries;  describe  the  relationship  of  the 
sockeye  and  pink  salmon  fishery  to  laws 
covering  other  fisheries,  including 
reporting  requirements;  provide  general 
restrictions  on  times,  areas,  and 
methods  of  fishing;  provide  for 
management  of  subsistence,  ceremonial, 
and  recreational  fisheries  by  the  tribes 
and  State;  establish  fishing  gear 
restrictions;  require  treaty  Indian 
identification;  describe  the 
circumstances  under  which  a  treaty 
Indian  may  be  assisted  while  fishing; 
incorporate  a  standard  "Facilitation  of 
enforcement"  section;  describe  penalties 
that  may  be  imposed  for  violations, 
including  a  statement  of  policy  regarding 
referral  of  treaty  Indian  violations  for 
tribal  prosecutions;  and  describe  the 
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methods  by  which  inseason  orders  of 
the  Fraser  River  Panel  adjusting  fishing 
times  and  areas  will  be  adopted  and 
communicated  by  the  Secretary. 

The  policy  regarding  referral  of  treaty 
Indian  violations  for  tribal  prosecutions 
contained  in  i  371.9(a)  of  tfats  rule  states 
that  any  treaty  Indian  who  commits  any 
act  that  is  unlawful  under  this  part 
normally  will  be  referred  to  tiie 
applicable  tribe  for  prosecution  and 
punishment,  and  that  if  the  tribe  fails  to 
prosecute  in  a  diligent  manner,  or  if 
other  good  cause  exists,  the  treaty 
Indian  may  be  subiect  to  Federal  civil  or 
criminal  penalties  or  civil  forfeitures. 
This  policy  is  intended  to  allow  the 
Office  of  General  Counsel.  NOAA, 
which  has  delegated  authority  from  the 
Secretary  to  make  prosecutorial 
decisions  under  the  Act,  to  determine 
the  appropriate  jurisdiction(s)  to 
prosecute  a  particular  case.  While  cases 
under  the  Act  and  this  part  involving 
treaty  Indians  will  normally  be  referred 
to  the  appropriate  tribe,  without 
additional  Federal  action,  it  is 
recognized  that  situations  may  occur 
where  referrals  would  be  inappropriate 
or  concurrent  prosecutions  would  be 
warranted.  Examples  include  criminal 
offenses  under  S  371.9(c);  cases 
involving  jurisdictional  issues;  absence 
of  an  applicable  tribal  regulation; 
egregious  violations  which  a  tribe  may 
lack  adequate  sanctions  to  remedy:  or, 
following  a  referral  a  tribe's  failure  to 
prosecute  diligently  a  documented 
offense  or  a  tribal  court's  failure  to 
impose  an  adequate  penalty. 

'These  regulations  replace  those  for 
the  all-citizen  fishery  issued  by  the 
International  Pacific  Salmon  Fisheries 
Commission  at  50  CFR  Part  371  and 
regulations  for  the  treaty  Indian  tribal 
fishery  promulgated  by  the  Department 
of  the  Interior  at  25  CFR  Part  24B, 
Subpart  B,  which  will  be  repealed  by  a 
separate  Federal  Register  notice  of  the 
Department  of  the  Interior. 

"These  regulations  are  effective  on 
June  22, 1986,  when  the  Commission  is  to 
assume  control  of  the  sockeye  and  pink 
salmon  fisheries  in  the  Panel  Area. 
These  regulations  ensure  a 
comprehensive,  uniform  domestic 
regulatory  mechanism  to  satisfy  U.S. 
obligations  under  the  Treaty  and 
provide  for  coordinated  management 
and  enforcement  in  the  fishery.  All 
affected  jurisdictions  participated  in 
developing  the  regulations  and  have 
agreed  to  their  contents.  The  Pacific 
Fishery  Management  Council  has  been 
consulted  and  has  concuned  in  these 
regulations.  Because  it  is  necessary  to 
implement  the  regulations  without  prior 
public  comment  and  without  delaying 


their  effectiveness,  an  extended  post- 
publication  comment  period  of  90  days 
is  being  provided.  This  period  will 
enable  the  affected  parties  to  evaluate 
the  regulations  as  they  actually  operate 
during  this  first  season  and  make 
informed  suggestions  for  revisions 
before  the  end  of  the  comment  period. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  has  determined  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Act  and  otiier  applicable  law, 
including  U.S.  obligations  to  Canada 
and  to  U.S.  treaty  Indians. 

Without  emergency  adoption  of  these 
regulations,  no  domestic  regulatory 
framework  would  exist  to  inform  the 
public  of  actions  taken  by  the 
Commission  or  to  execute  changes  in 
fishing  times  or  areas  that  are  ordered 
by  the  Panel.  Accordingly,  the  Assistant 
Administrator  finds  there  is  good  cause 
to  promulgate  these  regulations  on  an 
expedited  basis  and  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  require  prior  notice  and 
public  comment,  or  to  delay  the  effective 
date  of  the  regulations,  under  the 
provisions  of  section  553(b)  and  (d)  of 
the  Administrative  Procedure  Act. 
Public  comment  is  invited  for  90  days 
following  publication  which  will  enable 
affected  persons  to  evaluate  their  actual 
operation.  This  emergency  rule  is 
exempt  from  the  normal  review 
procedures  of  Executive  Order  12291  as 
provided  in  section  8(aXl)  erf  that  order. 
This  rule  is  being  reported  to  the 
Director  of  the  Office  of  Management 
and  Budget  with  an  explanation  of  why 
it  is  not  possible  to  follow  the 
procedures  of  that  order.  In  addition, 
NMFS  has  determined  that  this  rule  is 
not  a  major  nde  within  the  terms  of  E.O. 
12291  because  it  will  not  have  a  major 
effect  on  the  economy  and  will  not 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
goverrunent  agencies  or  geographic 
regions.  This  rule  is  exempt  from  the 
procedures  of  die  Regulatory  Flexibility 
Act  because  the  rule  is  issued  without 
opportunity  for  prior  public  comments. 

The  implementation  of  diese 
regulations  for  the  treaty  Indian  and  all- 
citizen  fisheries  is  not  a  major  Federal 
action  which  would  significantly  affect 
the  quality  of  the  human  environment 
within  the  meaning  of  section  102(2Hc) 
of  the  National  Environmental  Policy 
Act. 

This  nde  does  not  contain  any 
collection  of  information  requirement  for 
purposes  of  the  Paperwork  Reduction 
Act 


List  of  Subjects  in  SO  CFR  Part  371 

Fisheries,  Fishing. 

Dated  )une  24.  1966. 
)oMph  Vt.  Angelovk, 

Deputy  Assistant  Administrator  for  Science 
and  Technology.  National  Marine  Fisheries 
Service. 

For  the  reasons  sel  out  In  the 
preamble.  50  CFR  Chapter  HI, 
Subchapter  C,  consisting  of  Part  371,  is 

revised  as  follows: 

SUBCHAPTER  C— PACTC  SALMON 
COMMISSION 

PART  371— FRASER  RIVER  SOCKEYE 
AND  PINK  SALMON  RSHERIES 


Subpart  A— GwMral  Provtsio— 

Sec. 

371.1 

Purpose  and  Kxtpe. 

371.2 

Defuiitiona. 

371.3 

Relation  to  other  laws. 

371.4 

Reporting  requirements. 

371.5 

General  restrictions. 

371.6 

Fishing  gear  restrictions. 

371.7 

Treaty  Indian  fisheries. 

371.8 

Facilitation  of  enforcement 

371S 

Penalties. 

S«ibpart  B— Management  Measures 

Sec. 

371.20 

Annual  actions. 

371.21 

Inseason  orders. 

Authority:  Pacific  Salmon  Treaty  Ad.  16 

US.C.  3636(b). 

Subpart  A— General  Provisiont 
{371.1    Purpose  and  scop*. 

This  part  applies  to  all  fishing  for 
Fraser  River  sockeye  and  pink  salmon 
and  related  activities  conducted  by 
nationals  and  vessels  of  the  United 
States  in  U.S.  waters  within  the  Fraser 
River  Panel  Area  during  the  times  the 
Pacific  Salmon  Conunission  exercises 
jurisdiction  over  these  fisheries.  It  is 
promulgated  in  cooperation  widi  die 
Pacific  Fishery  Management  Council, 
the  State  of  Washington,  and  treaty 
Indian  tribes,  and  is  in  adcUtion  to  and 
not  in  conflict  with  the  fishery  regimes 
and  Fraser  River  Panel  regulations 
adopted  under  the  Treaty  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Canada 
Concerning  Pacific  Salmon,  signed  af 
Ottawa,  January  2a  1985. 

S  371.2    Deflnttions. 

Act  means  the  Pacific  Salmon  Treaty 
Act  of  1965. 16  US.C.  3831-3844. 

All-citizen  means  any  person  wrho  is 
not  a  treaty  Indian  fishing  in  that  treaty 
Indian's  tribal  treaty  fishing  places 
pursuant  to  treaty  Indian  tribal  fishing 
regulations  (whether  in  compliance  with 
siwh  regulations  or  not). 

Authorized  Officer  means — 


23422 Federal  Register  /  Vol.  51.  No.  124  /  Friday.  June  27,  1986  /  Rules  and  Regulations 


(a)  Any  commissioned,  warrant,  or 
petty  officer  of  the  Coast  Guard; 

(b)  Any  special  agent  of  the  National 
Marine  Fisheries  Service; 

(c)  Any  officer  designated  by  the  head 
of  any  federal  or  state  agency  which  has 
entered  into  an  agreement  with  the 
Secretary  of  Commerce  and  the 
Secretary  of  Transportation  to  enforce 
the  Act; 

(d)  Any  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (a)  of  this  definition. 

(e)  Any  State,  Federal,  or  other  officer 
as  may  be  authorized  by  the  Secretary 
of  Commerce  in  writing,  including  any 
treaty  Indian  tribal  enforcement  ofTicer 
authorized  to  enforce  tribal  fishing 
regulations. 

Commission  means  the  Pacific 
Salmon  Commission  established  by  the 
Pacific  Salmon  Treaty. 

Consistent  regulation  or  consistent 
order  means  any  Federal,  State,  or 
treaty  Indian  tribal  regulation  or  order 
which  is  in  addition  to  and  not  in 
conflict  with  (at  least  as  restrictive  as) 
any  regime  of  the  Commission,  Fraser 
River  Panel  regulation,  inseason  order  of 
the  Secretary,  or  these  regulations. 

Fishing  means — 

(a)  The  catching,  taking,  or  harvesting 
of  fish; 

(b)  The  attempted  catching,  taking,  or 
harvesting  of  fish; 

(c)  Any  other  activity  which  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish;  or 

(d)  Any  operations  on  the  water  in 
support  of,  or  in  preparation  for,  any 
activity  described  in  paragraph  (a) 
through  (c)  of  this  deHnition. 

Fishing  gear — 

(a)  cm  net  means  a  fishing  net  of 
single  web  construction,  not  anchored, 
tied,  staked,  placed,  or  weighted  in  such 
a  manner  that  it  cannot  drift. 

(b)  Purse  seine  means  all  types  of 
fishing  gear  consisting  of  a  lead  line, 
cork  line,  auxiliary  lines,  purse  line  and 
purse  rings  and  of  mesh  net  webbing 
fashioned  in  such  a  manner  that  it  is 
used  to  encircle  fish,  and  in  addition 
prevent  their  escape  under  the  bottom  or 
lead  line  of  the  net  by  drawing  in  the 
bottom  of  the  net  by  means  of  the  purse 
line  so  that  it  forms  a  closed  bag. 

(c)  Reef  net  means  a  non-self-fishing 
open  bunt  square  or  rectangular  section 
of  mesh  netting  suspended  between  two 
anchored  boats  fashioned  in  such  a 
manner  that  to  impound  salmon  passing 
over  the  net,  the  net  must  be  raised  to 
the  surface. 

(d)  Troll  fishing  gear  means  one  or 
more  lines  that  drag  hooks  with  bait  or 
lures  behind  a  moving  fishing  vessel. 


(e)  Treaty  Indian  fishing  gear  means 
fishing  gear  defined  authorized,  and 
identiHed  under  treaty  Indian  tribal 
laws  and  regulations  in  accordance  with 
the  requirements  of  Final  Decision  No.  1 
and  subsequent  orders  in  United  States 
V.  Washington.  384  F.  Supp.  312  (W.D. 
Wash.  1974). 

Fishing  vessel  means  any  vessel,  boat, 
ship,  or  other  craft  which  is  used  for, 
equipped  to  be  used  for,  or  of  a  type 
which  is  normally  used  for — 

(a)  Fishing;  or 

(b)  Aiding  or  assisting  one  or  more 
vessels  in  the  performance  of  any 
activity  relatiiig  to  Ashing,  including,  but 
not  limited  to,  preparation,  supply, 
storage,  refrigeration,  transportation,  or 
processing. 

Fraser  River  Panel  means  the  Fraser 
River  Panel  established  by  the  Pacific 
Salmon  Treaty. 

Fraser  River  Panel  Area  (U.S.)  means 
the  United  States'  portion  of  the  Fraser 
River  Panel  Area  specified  in  Annex  II 
of  the  Treaty  as  follows: 

(a)  The  territorial  water  and  the  high 
seas  westward  fi*om  the  western  coast 
of  Canada  and  the  United  States  of 
America  and  from  a  direct  line  drawn 
from  Bonilla  Point,  Vancouver  Island,  to 
the  lighthouse  of  Tatoosh  Island, 
Washington — which  line  marks  the 
entrance  of  Juan  de  Fuca  Strait — and 
embraced  between  48*  and  49*  north 
latitude,  excepting  therefrom,  however, 
all  the  waters  of  Barkley  Sound, 
eastward  of  a  straight  line  drawn  from 
Amphitrite  Point  to  Cape  Beale  and  all 
the  waters  of  Nitinat  Lake  and  the 
entrance  thereto. 

(b)  The  waters  included  within  the 
following  boundaries:  Begirming  at 
Bonilla  Point,  Vancouver  Island,  thence 
along  the  aforesaid  direct  line  drawn 
from  Bonilla  Point  to  Tatoosh 
Lighthouse,  Washington,  described  in 
paragraph  (a)  above,  thence  to  the 
nearest  point  of  Cape  Flattery,  thence 
following  the  southerly  shore  of  Juan  de 
Fuca  Strait  to  Point  Wilson,  on  Whidbey 
Island  thence  following  the  western 
shore  of  the  said  Whidbey  Island,  to  the 
entrance  to  Deception  Pass,  thence 
across  said  entrance  to  the  southern 
side  of  Reservation  Bay,  on  Fidalgo 
Island,  thence  following  the  western  and 
northern  shore  line  of  the  said  Fidalgo 
Island  to  Swinomish  Slough,  crossing 
the  said  Swinomish  Slough,  in  line  with 
the  track  of  the  Great  Northern  Railway 
(Burlington  Northern  Railroad),  thence 
northerly  following  the  shoreline  of  the 
mainland  to  Atkinson  Point  at  the 
northerly  entrance  to  Burrard  Inlet, 
British  Columbia,  thence  in  a  straight 
line  to  the  southern  end  of  Bowen 
Island,  then  westerly  following  the 
southern  shore  of  Bowen  Island  to  Cape 


Roger  Curtis,  thence  in  a  straight  line  to 
Gower  Point,  thence  westerly  following 
the  shoreline  to  Welcome  Point  on 
Sechelt  Peninsula,  thence  in  a  straight 
line  to  Point  Young  on  Lasqueti  Island, 
thence  in  a  straight  line  to  Dorcas  Point 
on  Vancouver  Island,  thence  following 
the  eastern  and  southern  shores  of  the 
said  Vancouver  Island,  to  the  starting 
point  at  Bonilla  Point,  as  shown  on  the 
British  Admiralty  Chart  Number  579. 
and  on  the  United  States  Coast  and 
Geodetic  Survey  Chart  Number  6300,  as 
corrected  to  March  14, 1930,  copies  of 
which  are  annexed  to  the  1930 
Convention  between  Canada  and  the 
United  States  of  America  for  Protection, 
Preservation,  and  Extension  of  the 
Sockeye  Salmon  Fishery  in  the  Fraser 
River  System  as  amended,  signed  May 
26. 1930.  [Note:  United  States  Coast  and 
Geodetic  Survey  Chart  Number  6300  has 
been  replaced  and  updated  by  NOAA 
Chart  Number  18400.) 

(c)  The  Fraser  River  and  the  streams 
and  lakes  tributary  thereto. 

(d)  The  Fraser  River  Panel  Area  (U.S.) 
includes  Puget  Sound  Management  and 
Catch  Reporting  Areas  4B,  5,  6,  6A,  6B. 
6C,  6D,  7,  7A,  7B,  7C,  7D.  and  7E  as 
defined  in  the  Washington  State 
Administrative  Code  at  Chapter  220-22 
as  of  the  effective  date  of  this  part. 

Fraser  River  Panel  regulations  means 
regulations  applicable  to  the  Fraser 
River  Panel  Area  which  are 
reconunended  by  the  Commission  (on 
the  basis  of  proposals  made  by  the 
Fraser  River  Panel)  and  approved  by  the 
Secretary  of  State. 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act  at  16  U.S.C.  1801  et  seq. 

Mesh  size  means  the  distance 
between  the  inside  of  one  knot  to  the 
outside  of  the  opposite  (vertical)  knot  in 
one  mesh  of  a  net. 

Pacific  Salmon  Treaty  means  the 
Treaty  Between  the  Government  of  the 
United  States  of  America  and  the 
Government  of  Canada  Concerning 
Pacific  Salmon,  signed  at  Ottawa, 
January  28, 1985,  Treaty  Doc.  99-2,  99th 
Cong.  1st  Sess. 

Person  means  any  individual  (whether 
or  not  a  citizen  or  national  of  the  United 
States),  including  treaty  Indians,  any 
corporation,  partnership,  association,  or 
other  entity  (whether  or  not  organized  or 
existing  under  the  laws  of  any  State). 

Pink  salmon  means  the  species  of 
salmon  known  by  the  scientific  name 
Oncorhynchus  gorbuscha. 

Secretary  means  the  Secretary  of 
Commerce  or  a  designee. 

Sockeye  salmon  means  the 
anadromous  form  of  the  species  of 
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salmon  known  by  the  scientific  name 
Oncorhynchus  nerka. 

Treaty  fishing  places  (of  an  Indian 
tribe)  means  locations  within  the  Fraser 
River  Panel  Area  (U.S.)  as  determined  in 
or  in  accordance  with  Final  Decision  No. 
1  and  subsequent  orders  in  United 
States  V.  Washington.  384  F.  Supp.  312 
(W.D.  Wash.  1974),  to  be  places  at 
which  that  treaty  Indian  tribe  may  take 
fish  under  rights  secured  by  treaty  with 
the  United  States. 

Treaty  Indian  means  any  member  of  a 
treaty  Indian  tribe  whose  treaty  fishing 
place  is  in  the  Fraser  River  Panel  Area 
(U.S.)  or  any  assistant  to  a  treaty  Indian 
authorized  to  assist  in  accordance  with 
§  371.7(d). 

Treaty  Indian  tribe  means  any  of  the 
federally  recognized  Indian  tribes  of  the 
State  of  Washington  having  fishing 
rights  secured  by  treaty  with  the  United 
States  to  fish  for  salmon  stocks  subject 
to  the  Pacific  Salmon  Treaty  in  treaty 
fishing  places  within  the  Fraser  River 
Panel  Area  (U.S.).  Currently  these  tribes 
are  the  Makah,  Tribe,  Lower  Elwha 
Klallam  Tribe,  Port  Gamble  Klallam 
Tribe,  Jamestown  Klallam  Tribe, 
Suquamish  Tribe,  Lummi  Tribe, 
Nooksack  Tribe,  the  Swinomish  Indian 
Tribal  Community,  and  the  Tulalip 
Tribe. 

S  37 1 .3    Relation  to  other  laws. 

(a)  Insofar  as  they  are  consistent  with 
this  part,  any  other  applicable  Federal 
law  or  regulation,  or  any  applicable  law 
and  regulations  of  the  State  of 
Washington  or  of  a  treaty  Indian  tribe 
with  treaty  fishing  rights  in  the  Fraser 
River  Panel  Area  (U.S.)  will  continue  to 
have  force  and  effect  in  the  Fraser  River 
Panel  Area  (U.S.)  with  respect  to  fishing 
activities  addressed  herein. 

(b)  Any  person  fishing  subject  to  this 
part  is  bound  by  the  international 
boundaries  now  recognized  by  the 
United  States  within  the  Fraser  River 
Panel  Area  (U.S.)  described  in  S  371.2  of 
this  part,  notwithstanding  any  dispute  or 
negotiation  between  the  United  States 
and  Canada  regarding  their  respective 
jurisdictions,  until  such  time  as  different 
boundaries  are  published  by  the  United 
States. 

(c)  Any  person  fishing  in  the  Fraser 
River  Panel  Area  (U.S.)  who  also  fishes 
for  groundfish  in  the  U.S.  fishery 
conservation  zone  (as  defined  in  16 
U.S.C.  1811)  should  consult  Federal 
regulations  at  50  CFR  Part  663  for 
applicable  requirements  of  that  part, 
including  the  requirement  that  vessels 
engaged  in  commercial  fishing  for 
groundfish  (except  commercial 
passenger  vessels)  have  vessel 
identification  in  accordance  with  S  663.6 
of  that  part.  Federal  regulations 


governing  salmon  fishing  in  the  U.S. 
fishery  conservation  zone,  which 
includes  a  portion  of  the  Fraser  River 
Panel  Area  (U.S.),  are  at  50  CFR  Part 
661.  (Annual  regulatory  modifications 
are  published  in  the  Federal  Register.) 

(d)  Except  as  otherwise  provided  in 
this  part,  general  provisions  governing 
off-reservation  fishing  by  treaty  Indians 
are  found  at  25  CFR  Part  249.  Subpart  A. 
Additional  general  and  specific 
provisions  governing  treaty  Indian 
fisheries  are  found  in  regulations  and 
laws  promulgated  by  each  treaty  Indian 
tribe  for  fishermen  fishing  pursuant  to 
tribal  authorization. 

(e)  Nothing  in  this  part  relieves  a 
person  from  any  other  applicable 
requirements  lawfully  imposed  by  the 
United  States,  the  State  of  Washington, 
or  a  treaty  Indian  tribe. 

{371.4    Reporting  requlrementt. 

Any  person  fishing  for  sockeye  or 
pink  salmon  within  die  Fraser  River 
Panel  Area  (U.S.)  and  any  person 
receiving  or  purchasing  fish  caught  by 
such  persons  are  subject  to  State  of 
Washington  reporting  requirements  at 
Washington  Administrative  Code. 
Chapter  220  -69.  Treaty  Indian 
fishermen  are  subject  also  to  tribal 
reporting  requirements.  No  separate 
Federal  reports  are  required. 

§  371.5    General  reetrtctions. 

(a)  In  addition  to  the  prohibited  acts 
set  forth  in  the  Act  at  16  U.S.C.  3637(a), 
the  following  restrictions  apply  to 
sockeye  and  pink  salmon  fishing  in  the 
Fraser  River  Panel  Area  (U.S.): 

(1)  The  Fraser  River  Panel  Area  (U.S.) 
is  closed  to  sockeye  and  pink  salmon 
fishing  unless  opened  by  Fraser  River 
Panel  regulations  or  by  inseason  orders 
of  the  Secretary  issued  under  i  371.21 
that  give  effect  to  orders  of  the  Fraser 
River  Panel,  unless  such  orders  are 
determined  not  to  be  consistent  with 
domestic  legal  obligations.  Such 
regulations  and  inseason  orders  may  be 
further  implemented  by  regulations 
promulgated  by  the  United  States,  the 
State  of  Washington,  or  any  treaty 
Indian  tribe,  which  are  also  consistent 
with  domestic  legal  obligations. 

(2)  It  is  unlawful  for  any  person  or 
fishing  vessel  subject  to  the  jurisdiction 
of  the  United  States  to  fish  for.  or  take 
and  retain,  any  sockeye  or  pink  salmon: 

(i)  Except  during  times  or  in  areas  that 
are  opened  by  Fraser  River  Panel 
regulations  or  by  inseason  order  of  the 
Secretary,  except  that  this  provision  will 
not  prohibit  the  direct  transport  of 
legally-caught  sockeye  or  pink  salmon  to 
offioading  areas; 

(ii)  By  means  of  gear  or  methods  not 
authorized  by  Fraser  River  Panel 


regulations,  inseason  orders  of  the 
Secretary,  or  other  applicable  Federal. 
State,  or  treaty  Indian  tribal  law; 

(iii)  In  violation  of  any  applicable 
area,  season,  species,  zone,  gear,  or 
mesh  size  restriction. 

(b)  It  is  unlawful  for  any  person  or 
fishing  vessel  subject  to  the  jurisdiction 
of  the  United  States  to — 

(1)  Remove  the  head  of  any  sockeye 
or  pink  salmon  caught  in  the  Fraser 
River  Panel  Area  (U.S.),  or  possess  a 
salmon  with  the  head  removed,  if  that 
salmon  has  been  marked  by  removal  of 
the  adipose  fin  to  indicate  that  a  coded 
wire  tag  has  been  inplanted  in  the  head 
of  the  fish; 

(2)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  conducted  in  the 
process  of  enforcing  the  Act;  or 

(3)  Fail  to  permit  an  authorized  officer 
to  inspect  a  record  or  report  required  by 
the  State  of  Washington  or  treaty  Indian 
tribal  authority,  or  to  inspect  a  fish 
landing,  holding,  storage,  or  processing 
area  under  the  person's  control; 

(c)  Notwithstanding  paragraph  (a)  of 
this  section,  nothing  in  this  part  will  be 
construed  to  prohibit  the  retention  of 
sockeye  or  pink  salmon  caught  by  any 
person  while  lawfully  engaged  in  a 
fishery  for  subsistence  or  ceremonial 
purposes  pursuant  to  treaty  Indian  tribal 
regulations,  for  recreational  purposes 
pursuant  to  recreational  fishing 
regulations  promulgated  by  the  State  of 
Washington,  or  as  otherwise  authorized 
by  treaty  Indian  tribal  or  State  of 
Washington  law  or  regulation,  provided 
that  such  treaty  Indian  tribal  or  State 
regulation  is  consistent  with  U.S.- 
approved  Commission  fishery  regimes. 
Fraser  River  Panel  regulations,  or 
inseason  orders  of  the  Secretary 
applicable  to  fishing  in  the  Fraser  River 
Panel  Area  (U.S.). 

S  37 1 .6    Rshlng  gear  restrictions. 

The  following  types  of  fishing  gear  are 
authorized,  subject  to  the  restrictions  set 
forth  in  this  part  and  according  to  the 
times  and  areas  established  by  Fraser 
River  Panel  regulations  or  inseason 
orders  of  the  Secretary: 

(a)  All  citizens:  Gill  net,  purse  seine, 
reef  net,  and  troll  fishing  gear.  Specific 
restrictions,  on  all  citizens  gear  are 
contained  in  the  Washington  State 
Administrative  Code  of  Chapter  220-47. 

(b)  Treaty  Indians:  Treaty  Indian 
fishing  gear. 

S  371.7    Treaty  Indian  Hsherle*. 

(a)  Any  treaty  Indian  must  comply 
with  this  section  when  fishing  for 
sockeye  and  pink  salmon  at  the  treaty 
Indian  tribe's  treaty  fishing  places  in  the 
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Fraser  River  Panel  Area  (U-S.)  during 
the  time  the  Conunission  or  the 
Secretary  exercises  jurisdiction  over 
these  Hsheries.  Pishing  by  a  treaty 
Indian  outside  the  applicable  Indian 
tribe's  treaty  fishing  places  will  be 
subject  to  the  Fraser  River  Panel 
regulations  and  inseason  orders  of  the 
Secretary  applicable  to  all  citizens,  as 
well  as  to  the  restrictions  set  forth  in 
this  section. 

(b)  Nothing  in  this  section  will  relieve 
a  treaty  Indian  from  any  applicable  law 
or  regulation  imposed  by  a  treaty  Indian 
tribe,  or  from  requirements  lawfully 
imposed  by  the  United  States  or  the 
State  of  Washington  in  accordance  with 
the  requirements  of  Final  Decision  No.  1 
and  subsequent  orders  in  United  States 
V.  Washington,  384  F.  Supp.  312  (W.D. 
Wash.  1974). 

(c)  Identification.  (1)  Any  treaty 
Indian  fishing  under  the  authority  of  this 
subpart  must  have  in  his  or  her 
possession  at  all  times  while  fishing  or 
engaged  in  any  activity  related  to  fishing 
the  treaty  Indian  IdentiHcation  required 
by  25  CFR  249.3  or  by  applicable  tribal 
law. 

(2)  Any  person  assisting  a  treaty 
Indian  under  the  authority  of  paragraph 
(d]  of  this  section  must  have  in  his  or  her 
possession  at  all  such  times  a  vahd 
identification  card  issued  by  the  Bureau 
of  Indian  Affairs  or  by  a  treaty  Indian 
tribe,  identifying  the  holder  as  a  person 
qualified  to  assist  a  treaty  Indian.  The 
identification  card  must  indude  the 
name  of  the  issuing  tribe,  the  name, 
address,  date  of  birth,  and  photograph  of 
the  assistant,  and  the  name  and 
identification  number  of  the  treaty 
Indian  whom  the  assistant  is  authorized 
to  assist. 

(3]  Identification  described  in 
paragraph  (1)  or  (2)  must  be  shown  on 
demand  to  an  authorized  officer  by  the 
treaty  Indian  or  authorized  assistant. 

(4)  Any  treaty  Indian  fishing  under 
this  subpart  must  comply  with  the  treaty 
Indian  vessel  and  gear  identification 
requirements  of  Final  Decision  No.  1  and 
subsequent  orders  in  United  States  v. 
Washington.  384  F.  Supp.  312  (WX). 
Wash.  1974). 

(d)  Fishing  assistance.  (1)  Any 
member  of  a  treaty  Indian  tribe  fishing 
under  this  subpart  may.  if  authorized  by 
the  treaty  Indian's  tribe,  receive  fishing 
assistance  from  and  only  from  the  treaty 
Indian  tribal  member's  spouse, 
forebears,  children,  grandchildren,  and 
siblings,  as  authorized  by  the  U.S. 
District  Court  for  the  Western  District  of 
Washington  in  United  States  v. 
Washington,  384  F.  Supp.  312  (W.D. 
Wash.  1974).  For  purposes  of  this 
section,  the  treaty  Indian  tribal  member 
whom  the  assistant  is  authorized  to 


assist  must  be  present  aboard  the 
fishing  vessel  at  all  times  while  engaged 
in  the  exercise  of  treaty  Indian  fishing 
rights  subject  to  this  part. 

(2)  No  treaty  Indian  may,  while  fishing 
at  a  treaty  fishing  place  in  accordance 
with  treaty-secured  fishing  rights,  permit 
any  person  16  years  of  age  or  older  other 
than  the  authorized  holder  of  a  currently 
valid  identification  card  issued  in 
accordance  with  the  requirements  of 
paragraphs  (cHl)  and  (c)(2)  of  this 
section  to  fish  for  said  treaty  Indian, 
assist  said  treaty  Indian  in  fishing,  or 
use  any  gear  or  fishing  location 
identified  as  said  treaty  Indian's  gear  or 
location. 

(3)  Treaty  Indians  are  prohibited  from 
paricipating  in  a  treaty  Indian  fishery 
under  this  section  at  any  time  persons 
who  are  not  treaty  Indians  are  aboard 
the  fishing  vessel  or  in  contact  with 
fishing  gear  operated  &om  the  fishing 
vessel,  unless  such  persons  are 
authorized  employees  or  officers  of  a 
treaty  Indian  tribe  or  tribal  fisheries 
management  organization,  the 
Northwest  Indian  Fisheries  Commission, 
the  Pacific  Salmon  Commission,  or  a 
fisheries  management  agency  of  the 
United  States  or  the  State  of 
Washington. 

S  371.8    FacMtation  of  enforcement 

(a)  General.  The  operator  of,  or  any 
other  person  aboard,  any  fishing  vessel 
subject  to  this  part  must  immediately 
comply  with  instructions  and  signals 
issued  by  an  authorized  officer  to  stop 
the  vessel  and  with  instructions  to 
facilitate  safe  boarding  and  inspection 
of  the  vessel,  its  gear,  equipment,  fishing 
record  (where  applicable),  and  catch  for 
purposes  of  enforcing  the  Act  and  this 
part. 

(b)  Communications.  (1)  Upon  being 
approached  by  a  U3.  Coast  Guard 
vessel  or  aircraft,  or  other  vessel  or 
aircraft  with  an  authorized  officer 
aboard,  the  operator  of  a  fishing  vessel 
must  be  alert  for  communications 
conveying  enforcement  instructions. 

(2)  If  the  size  of  the  vessel  and  the 
wind,  sea,  and  visibility  conditions 
allow,  loudhailer  is  the  preferred 
method  for  communicating  between 
vessels.  If  use  of  a  loudhailer  is  not 
practicable,  and  for  communications 
with  an  aircraft,  VHF-FM  or  high 
frequency  radiotelephone  will  be 
employed.  Hand  signals,  placards,  or 
voice  may  t>e  employed  by  an 
authorized  officer  and  message  blocks 
may  be  dropped  from  an  aircraft. 

(3)  If  other  communications  are  not 
practicable,  visual  signals  may  be 
transmitted  by  fiashing  light  directed  at 
the  vessel  signaled.  U.S.  Coast  Guard 


units  will  normally  use  the  flashing  light 
signal  "L"  as  the  signal  to  stop. 

(4)  Failure  of  a  vessel's  operator  to 
stop  the  vessel  when  directed  to  do  so 
by  an  authorized  officer  using 
loudhailer.  radiotelephone,  flashing  light 
signal,  or  other  means  constitutes  prima 
facie  evidence  of  the  offense  of  refusal 
to  permit  an  authorized  officer  to  board. 

(5)  The  operator  of  a  vessel  who  does 
not  understand  a  signal  from  an 
enforcement  unit  and  who  is  unable  to 
obtain  clarification  by  loudhailer  or 
radiotelephone  must  consider  the  signal 
to  be  a  command  to  stop  the  vessel 
instantly. 

(c)  Boarding.  The  operator  of  a  vessel 
directed  to  stop  must — 

(1)  Guard  Channel  16.  VHF-FM.  if  so 
equipped; 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  allow  the 
authorized  officer  and  the  boarding 
party  to  come  aboard; 

(3)  Except  for  those  vessels  with  a 
freeboard  of  four  feet  or  less,  provide  a 
safe  ladder,  if  needed,  for  the  authorized 
officer  and  the  boarding  party  to  come 
aboard; 

(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer,  provide  a  manrope  or 
safety  line,  and  illumination  for  the 
ladder,  and 

(5)  Take  such  other  actions  as 
necessary  to  facilitate  boarding  and  to 
ensure  the  safety  of  the  authorized 
officer  and  the  boarding  party. 

(d)  Signals.  The  following  signals, 
extracted  from  the  International  Code  of 
Signals,  may  be  sent  by  flashing  light  by 
an  enforcement  unit  when  conditions  do 
not  allow  communications  by  loudhailer 
or  radiotelephone.  Knowledge  of  these 
signals  by  vessel  operators  is  not 
required.  However,  knowledge  of  these 
signals  and  appropriate  action  by  a 
vessel  operator  may  preclude  the 
necessity  of  sending  the  signal  "L"  and 
the  necessity  for  the  vessel  to  stop 
inatantly. 

(1)  "AA "  repeated  (.- .-)'  is  the  call  to 
an  unknown  station.  The  operator  of  the 
signaled  vessel  should  respond  by 
identifying  the  vessel  by  radiotelephone 
or  by  illuminating  the  vessel's 
identification. 

(2)  "RY-CY"  (.-.  -.-  -  -.-.  -.-  -)  means 
"You  should  proceed  at  slow  speed,  a 
boat  is  coming  to  you."  This  signal  is 
normally  employed  when  conditions 
allow  an  enforcement  boarding  without 
the  necessity  of  the  vessel  being 
boarded  coming  to  a  complete  stop,  or. 


■  Period  (.)  means  a  short  flash  of  Hght.  Dash  H 
means  a  loaj)  (Ush  of  light 
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in  some  cases,  without  retrieval  of 
fishing  gear  which  may  be  in  the  water. 

(3)  "SQ3"  (...  --.- ...--)  means  "You 
should  stop  or  heave  to;  I  am  going  to 
board  you." 

(4)  "L"  (.-..)  means  "You  should  stop 
your  vessel  instantly." 

S  371.9    Pmwitiea. 

(a)  Any  treaty  Indian  who  commits 
any  act  that  is  unlawful  under  this  part 
normally  will  be  referred  to  the 
applicable  tribe  for  prosecution  and 
punishment.  If  such  tribe  fails  to 
prosecute  such  persons  in  a  diligent 
manner  for  the  offense(s)  referred  to  the 
tribe,  or  if  other  good  cause  exists,  such 
treaty  Indian  may  be  subject  to  the 
penalties  described  in  paragraphs  (b). 
(c).  (d),  or  (e)  of  this  section. 

(b)  Any  pereon  who  commits  any  act 
that  is  unlawful  under  this  part  will  be 
liable  to  the  United  States  for  a  civil 
penalty  as  provided  by  section  308  of 
the  Magnuson  Act  (16  U.S.C.  1858). 

(c)  Any  person  who  commits  an  act 
that  is  unlawful  under  paragraphs  (2). 
(3).  (4).  or  (6)  of  the  Act  at  16  U.S.C. 
3637(a)  will  be  guilty  of  an  offense 
punishable  as  provided  by  section 
309(b)  of  the  Magnuson  Act  (16  U.S.C. 
1859(b)). 

(d)  Any  vessel  (including  its  gear, 
furniture,  appurtenances,  stores,  and 
cargo)  used  in  the  commission  of  an  act 
which  is  prohibited  under  the  Act  at  16 
U.S.C.  3637(a)  and  any  fish  (or  the  fair 


market  value  thereof)  taken  or  retained, 
in  any  manner,  in  connection  with  or  as 
a  result  of  the  commission  of  any  act 
which  is  prohibited  by  the  Act  at  16 
U.S.C.  3637(a)  will  be  subject  to 
forfeiture  as  provided  by  section  310  of 
the  Magnuson  Act  (16  U.S.C.  1860). 

(e)  Any  fish  seized  purauant  to  the  Act 
or  these  regulations  may  be  disposed  of 
pursuant  to  the  order  of  a  court  of 
competent  jurisdiction,  or,  if  perishable, 
in  a  manner  prescribed  by  regulation  of 
the  Secretary. 

Subpart  B — Management  Measures 

S  371.20    Annual  actions. 

(a)  Violation  of  Fraser  River  Panel 
regulations  is  unlawful  under  the  Act. 

(b)  Geographic  descriptions  of  Puget 
Soimd  Salmon  Management  and  Catch 
Reporting  Areas,  which  are  referenced 
in  the  Commission's  regimes,  Fraser 
River  Panel  regulations,  and  in  inseason 
orders  of  the  Secretary,  are  found  in  the 
Washington  State  Administrative  Code 
at  Chapter  220-22. 

S  371.21    Inseason  orders. 

(a)  During  the  fishing  season,  the 
Secretary  may  issue  orders  that 
establish  fishing  times  and  areas 
consistent  with  the  annual  Commission 
regime  and  inseason  orders  of  the  Fraser 
River  Panel.  Inseason  orders  of  the 
Secretary  will  be  consistent  with 
domestic  legal  obligations.  Violation  of 


such  inseason  orders  is  violation  of  this 
Part 

(b)  Notice  of  inseason  orders.  (1) 
Official  notice  of  such  inseason  orders 
issued  by  the  Secretary  is  available  from 
the  National  Marine  Fisheries  Service 
(for  orders  applicable  to  all-citizen 
fisheries)  and  from  the  Northwest  Indian 
Fisheries  Commission  (for  orders 
applicable  to  treaty  Indian  fisheries) 
through  the  following  Area  Code  206 
toll-free  telephone  hotlines: 
All-citizen  fisheries:  1-800-562-6513 
Treaty  Indian  fisheries:  1-800-562-6142 

(2)  Notice  of  inseason  orders  of  the 
Secretary  and  other  applicable  tribal 
regulations  may  be  published  and 
released  according  to  tribal  procedures 
in  accordance  with  Final  Decision  No.  1 
and  subsequent  orders  in  United  States 
V.  Washington,  384  F.  Supp.  312  (W.D. 
Wash.  1974). 

(3)  Inseason  orders  may  also  be 
communicated  through  news  releases  to 
radio  and  television  stations  and 
newspapers  in  the  Fraser  River  Panel 
Area  (U.S.). 

(4)  Inseason  orders  of  the  Secretary 
will  also  be  published  in  the  Federal 
Register  as  soon  as  practicable  after 
they  are  issued. 

(c)  Effective  dates.  Inseason  orders  of 
the  Secretary  are  effective  during  the 
times  stated  therein. 

[FR  Doc.  86-14553  Filed  6-24-86;  3:05  pm] 
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This  MCion  o(  ttw  FEDERAL  REGISTER 
contains  noicm  to  ttw  pubic  of  the 
proposed  Isauano*  of  nies  and 
regiilatons.  The  purpose  of  these  noticas 
is  to  give  interestBd  parsons  an 
opportunity  to  paridpete  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rutes. 

SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  125 

BfkOMt  Procurwwnt  Cwitw 
RaprvMi  itallvc  Program 

aoency:  Small  Business  Administration. 
action:  Notice  of  proposed  rulemaking. 

SUMMiMV:  The  SBA  proposes  to  issue 
regulations  governing  the  Brealcout 
Procurement  Center  Representative 
Program  at  Federal  Government 
procurement  centers.  Tbese  regulations 
implement  the  passage  of  the  Small 
Business  and  Federal  Procurement 
Competition  Enhancement  Act  of  1984 
which  authorized  the  placement  of  SBA 
Breakout  Procurement  Center 
Representative  at  major  procurement 
centers.  The  purpose  of  these 
regulations  is  to  advise  Government 
personnel  of  the  division  of 
responsibilities  that  must  be  performed 
to  implement  the  law. 
DATE:  Submit  written  comments  by  July 
28,1966. 

AOORCSS:  Comments  may  be  addressed 
to  Roy  Rodgers,  Director,  Office  of  Prime 
Contracts,  Small  Business 
Administration,  1441  L  Street.  NW.. 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT 
Scott  Denniston.  (202)  653-6485. 
SUPPLEMENTARY  INFORMATION:  The 
Small  Business  Act,  as  amended  by 
section  403  of  Pub.  L  98-577,  authorized 
the  Breakout  Procurement  Center 
Representative  Program.  The  program 
was  established  in  response  to  growing 
concern  regarding  the  expense  to  the 
Government  of  sole  source  contracts, 
particularly  Defense  contracts.  The 
Small  Business  Administrative  (SBA)  is 
authorized  to  station  Breakout 
Procurement  Center  Representatives 
(Breakout  PCRs)  at  procurement  centers 
of  the  Department  of  Defense  (DOD) 
that  awarded  contracts  for  non- 
commercial items  totalling  at  least  $150 
million  in  the  preceding  fiscal  year. 
Breakout  PCRs  may  also  be  assigned  to 


other  procurement  centers  as  designated 
by  the  Administrator  of  SBA.  The 
primary  role  of  Breakout  PCRs  is  to  act 
as  advocates  for  the  breakout  of  items 
for  procurement  throu^  full  and  open 
competition,  while  maintaining  the 
quality  and  integrity  of  the  major  system 
in  which  such  items  are  used.  They  also 
adTocate  the  me  of  full  and  open 
competition  for  the  procurement  of 
supplies  and  services  at  the  centers  at 
which  they  are  located. 

The  SBA  is  required  to  assign  a 
Breakout  PCR  together  with  two 
technical  advisors  to  each  major 
procurement  center.  These  SBA 
employees  must  be  fully  qualified, 
technically  trained  and  familiar  with  the 
supplies  and  services  procured  by  the 
center  to  which  they  are  assigned.  Each 
Breakout  PCR  and  at  least  one  technical 
advisor  at  each  center  most  be 
accredited  engineers.  The  administrative 
support  that  DOD  has  agreed  to  provide 
to  SBA  employees  is  covered  in  an 
Administrative  Support  Agreement 
(Agreement]  between  the  two  agencies, 
effective  October  1, 1985.  The  DOD  will 
provide  physical  space,  furniture  and 
equipment,  utilities  and  clerical  support 
according  to  the  provisions  of  the 
Agreement,  which  also  covers 
reimbursement  to  the  DOD  by  SBA  for 
costs  incurred  in  providing  the  agreed 
upon  support.  The  provisions  of  the 
Agreement  will  also  apply  to  Traditional 
PCRs  assigned  to  DOD  procurement 
centers  by  SBA.  Traditional  PCRs  are 
assigned  to  procurement  centers  by  SBA 
for  tfie  primary  purpose  of  reviewing 
procurements  to  identify  those  most 
appropriate  for  small  business  set- 
asides. 

The  effectiveness  of  the  Breakout  PCR 
Program  will  be  measured  on  the  basis 
of  standards  jointly  established  by  the 
Administrator  of  the  SBA  and  the 
Comptroller  General  of  the  United 
States.  The  extent  to  which  competition 
has  been  increased  through  the  efforts  of 
the  Breakout  PCRs  will  be  measured  by 
the  number  of  items  broken  out,  the 
dollar  value  of  savings  resulting  from 
breakout,  and  the  dollar  value  of 
contracts  awarded  after  breakout.  The 
Administrator  of  the  SBA  will  prepare 
and  submit  and  Annual  Report  to 
Congress  that  delineates  the  cost 
savings  achieved  by  Breakout  PCRs  and 
evaluates  the  extent  to  which 
competition  has  been  increased  as  a 
result  of  their  efforts. 


Breakout  PCRs  fulfill  their  objective  of 
increasing  the  number  of  items 
purchased  through  full  and  open 
competition  by  actively  participating  in 
provisioning  conferences  and  similar 
evaluation  sessions  at  their  locations 
during  which  the  center  determines  how 
certain  requirements  will  be  purchased. 
Breakout  PCRs  analyze  Acquisition 
Methods  Codes  (AMC)  that  indicate 
restrictions  on  competition  in  the 
procurement  of  specific  items.  The  best 
example  of  this  is  an  item  that  is  coded 
sole  source  and  would  be  automaticaDy 
reordered  from  the  original  vendor. 
Breakout  PCRs  review  any  such 
restrictions  to  determine  their  validity. 

Restrictions  on  competition  often 
arise  when  there  is  not  sufficient 
technical  data  for  other  potential 
sources  to  prepare  a  competitive 
solicitation  package.  Breakout  PCRs 
review  restrictions  on  the  rights  of  the 
United  States  to  technical  data 
necessary  to  produce  items  sold  to  the 
Government,  and  collect  unrestricted 
technical  data  for  items  proviously 
purchased  noncompetitively  due  to  the 
tmavailability  of  data. 

Companies  or  individuals  with 
engineering  proposals  that  they  believe 
will  result  in  lower  costs  to  the 
Government  may  forward  these 
proposals  to  a  Breakout  PCR  who  will 
analyze  the  material  and  forward  it  to 
the  appropriate  peraonnel  of  the 
procurement  center  with  his/her 
recommendations.  Breakout  PCRs 
protect  the  interests  of  small  businesses 
that  wish  to  bid  on  Government 
contracts  by  ensuring  their  access  to 
unrestricted  technical  data  and  ensuring 
that  prequalification  requirements 
imposed  by  the  procurement  center  are 
not  excessive  or  beyond  the  capability 
of  potential  bidders.  Breakout  PCRs 
identify  qualified  small  business  sources 
for  the  procurement  center  assist 
potential  bidders  with  technical 
problems  relating  to  the  development  of 
competitive  bids. 

Breakout  PCRs  are  authorized  to 
appeal  unfavorable  decisions  made  by 
the  procurement  center  regarding  any  of 
their  recomendations.  Appeals  must  be 
made  within  five  working  days  of 
receipt  of  a  nagative  response  and  the 
Commander  of  the  appropriate 
procurement  center  must  decide  the 
appeal  within  30  calendar  days  of  its 
receipt.  SBA  may  make  a  Tmal  appeal  of 
a  nagative  decision  by  the  Commander 
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to  the  appropriate  service  Secretary 
within  15  working  days  of  receipt  of  the 
nagative  response. 

SBA  certifies  that  this  proposed  rule, 
if  promulgated  in  final  form,  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulation  Flexibility  Act,  5  U.S.a  601 
et  se<7.The  regulations  would  ettecX 
directly  only  DOD  procurement 
personnel  and  no  outside  entities,  large 
or  small.  The  purpose  of  the  Breakout 
Program  is  to  review  items  previously 
obtained  from  a  sole  source  and 
determined  their  suitability  for  full  and 
open  competition.  Once  it  is  determined 
that  an  acquisition  will  be  open  to 
competition,  both  small  and  large 
businesses  are  eligible  to  compete  for 
the  award.  While  breakout  will  increase 
participation  of  all  businesses  in  Federal 
procurement,  we  cannot  predict  to  what 
degree  breakout  will  increase  small 
business  participation  in  Defense 
procurement. 

If  adopted  in  final  form,  these 
proposed  regulations  would  constitute  a 
major  rule  under  Executive  Order  12291 
as  they  would  result  in  annual  savings 
to  the  Government  and  the  taxpayers  in 
excess  of  $100  million.  In  Fiscal  Year 
1985,  Breakout  PCRs  at  eight  DOD 
locations  achieved  savings  of  $148 
million  through  breakout.  SBA  has  to 
date  placed  27  Breakout  PCRs  at  DOD 
procurement  centers  at  a  total  cost  of 
$6.6  million,  for  a  net  benefit  of  $141.4 
million.  As  these  Breakout  PCRs  achieve 
their  full  potential,  breakout  savings  will 
multiply  accordingly. 

In  addition  to  the  monetary  savings  to 
the  Government,  other  benefits  derived 
from  the  Breakout  Program  include: 

1.  Expansion  of  the  Defense  Industrial 
Base; 

2.  Shorter  production  leadtimes; 

3.  Disbursement  of  Federal 
procurement  dollars  over  a  broader 
geographical  base;  and 

4.  Access  to  the  technological 
innovations  of  a  wider  industrial  base. 

Through  the  passage  of  Pub.  L  98-S77, 
the  Congress  selected  the  SBA's 
Breakout  PCR  Program  as  the  best 
available  alternative  for  achieving  their 
desired  objective. 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1980,  this  regulation  would  not 
impose  additional  recordkeeping  or 
reporting  requirements. 

List  of  SubiecU  in  13  CFR  Part  125 

Procurement  assistance.  Certificate  of 
competency.  Contract  assistance. 
Subcontracting  assistance.  Technology 
assistance. 


Part  125-(AMENDED] 

1.  The  authority  citation  for  Pari  125  is 

revised  to  read  as  follows: 

Authority:  Sees.  8  and  15  of  the  Small 
Business  Act,  72  Stat.  384,  as  amended  (15 
U.S.C.  631).  Subparts  B  and  C  also  issued 
under  sees.  5(b)  and  21  of  the  Small  Business 
Act  (15  VS.C.  6M(b)  and  648). 

2.  Sections  125.1  through  125.10  are 
redesignated  as  Subpart  A,  which  is 
entitled  as  follows: 

Suttpert  A— Procurement  Center 
Repteeentrttvs  Program 

3.  New  Subparts  B  and  C  are  added  to 
Part  125  to  read  as  follows: 

SutKMrt  B— Breakout  Program  Regulations 

125.20  Introduction. 

125.21  Definitions. 

125.22  SBS  responsibilities. 

125.23  Procurement  Center  responsibilities. 

125.24  Breakout  PCR  responsibilities. 

125.25  Response  to  recommendations. 

125.26  Appeal  process. 

Subpart  C— Traditional  Procurement  Center 
Representative  Program  Regulatlone 

126  JO    Traditional  procurement  center 
representative. 

Subpart  B— Breakout  Program 
Regulatfona 

9125.20    Introduction. 

The  Breakout  Procurement  Center 
Representative  Program  is  authorized 
under  section  15k  of  the  Small  Business 
Act  as  amended  by  section  403  of  Pub. 
L  98-577  (15  U.S.C.  844(k)).  A  Breakout 
Procurement  Center  Representative 
(Breakout  PCR)  shall  be  an  advocate  for 
the  breakout  of  items  for  procurement 
through  full  and  open  competition,  while 
maintaining  the  integrity  of  the  major 
system  in  which  such  items  are  used.  A 
Breakout  PCR  shall  also  advocate  the 
use  of  full  and  open  competition  for  the 
procurement  of  supplies  and  services  at 
the  center  at  which  he/she  is  located. 
SBA  is  authorized  to  station  Breakout 
PCRs  at  major  procurement  centers  of 
the  Government.  SBA  Breakout  PCRs 
accomplish  their  mission  in  coordination 
with  the  Competition  Advocates,  Small 
Business  Specialists,  Technical 
Directors  and  Commanders  assigned  to 
major  procurement  centers. 

912S.21    DeflnMone. 

(a)  Breakout  Procurement  Center 
Representative.  An  SBA  employee 
assigned  to  a  major  procurement  center 
for  the  primary  purpose  of  acting  as  an 
advocate  for  the  breakout  of  items  for 
procurement  through  full  and  open 
competition. 

(b)  Traditional  Procurement  Center 
Representative.  An  SBA  employee 


assigned  to  a  procurement  center  for  the 
primary  purpose  of  reviewing 
procurements  to  identify  those  that  are 
appropriate  for  small  business  set- 
asides. 

(c)  Technical  Advisor.  An  SBA 
advisor  colocated  with  a  Breakout  PCR 
whose  sole  duty  shall  be  to  advise  and 
assist  the  Breakout  PCR  for  the  center  to 
which  such  advisors  are  assigned  in 
carrying  out  the  functions  described  in 
this  Part. 

(d)  SBA  Representatives.  SBA 
employees  wlko  serve  as  Breakout  PCRs, 
Traditional  PCRs,  or  Technical 
Advisors. 

(e)  Major  Procurement  Center. 
Procurement  Centers  of  the  Department 
of  Defense  that  awarded  contracts  for 
items  other  than  commercial  items 
totalling  at  least  $150  million  in  the 
preceding  fiscal  year  and  such  other 
(HXHnirement  centers  as  designated  by 
the  Administrator  of  SBA. 

(f)  Technical  Data.  Recorded 
information,  regardless  of  the  form  or 
method  of  the  recording,  of  a  scientific 
or  technical  nature  (including  computer 
software  documentation]  relating  to 
supplies  procured  by  the  agency.  Such 
term  does  not  include  computer 
software  or  financial  administrative  cost 
or  pricing,  or  management  data  or  other 
information  incidental  to  contract 
administration. 

(g)  Item,  Item  of  Supply,  or  Supplies. 
Any  individual  part  component. 
subassembly,  assembly  or  subsjrstem 
integral  to  a  major  system  as  defined  by 
the  Small  Business  and  Federal 
Procurement  Competition  Enhancement 
Act  of  1984,  Pub.  L  98-577,  section  102. 
98  Stat.  3067,  and  other  property  which 
may  be  replaced  during  the  service  life 
of  the  system,  including  spare  parts  and 
replenishment  spare  parts,  but  not 
including  packaging  or  labeling 
associated  with  shipment  or 
identification  of  an  item. 

(h)  Department  of  Defense  (DODJ 
Counterparts.  Competition  Advocates 
are  the  DOD  counterparts  to  Breakout 
PCRs;  Small  Business  Advisors  are  DOD 
counterparts  to  Traditional  PCRs. 

S12S.22    S8A  resportsMNMes. 

(a)  The  SBA,  under  section  15(1)  of  the 
Small  Business  Act  (15  U.S.C.  644(1)),  is 
required  to  assign  and  collocate  a 
Breakout  PCR  and  two  technical 
advisors  to  each  major  procurement 
center. 

(1)  The  Breakout  PCR  and  technical 
advisors  shall  be  full-time  employees  of 
the  SBA,  and  shall  be  fully  qualified, 
technically  trained,  and  familiar  with 
the  supplies  and  services  procured  by 


23428 


Federal  Register  /  Vol.  61.  No.  124  /  Friday,  [une  27.  1986  /  Proposed  Rules 


the  major  procurement  center  to  which 
they  are  assigned. 

(2)  Each  Breakout  PCR  and  at  least 
one  technical  advisor  assigned  to  a 
Breakout  PCR,  shall  be  accredited 
engineers. 

(b)  The  Administrator  of  the  SBA  and 
the  Comptroller  General  of  the  United 
States,  as  authorized  by  section  403(b) 
of  Pub.  L  98-577  (15  U.S.C  644).  have 
jointly  established  measures  for 
determining  cost  savings  and  the  extent 
to  which  competition  has  been 
increased  through  the  efforts  of  the 
Breakout  PCR.  These  measures  are: 

(1)  Number  of  items  broken  out: 

(2)  Dollar  value  of  savings  resulting 
from  breakout;  and 

(3)  Dollar  value  of  contracts  awarded 
after  breakout. 

(c)  The  Administrator  shall  annually 
prepare  and  submit  to  Congress  a  report 
covering: 

(1)  The  cost  savings  achieved  through 
the  efforts  of  Breakout  PCRs  during  the 
year  covered  by  such  report 

(2)  An  evaluation  of  the  extent  to 
which  competition  has  been  increased 
as  a  result  of  such  efforts;  and 

(3)  Such  other  information  as  the 
Administrator  may  deem  appropriate. 

§  125.23    Procurement  center 
responsibilities. 

(a)  Pursuant  to  the  Administrative 
Support  Agreement  between  the 
Department  of  Defense  and  SBA. 
effective  October  1. 1985,  procurement 
centers  are  required  to  provide  SBA 
representatives  with: 

(1)  Physical  space  substantially  the 
same  as  the  physical  space  provided  to 
their  DOD  counterparts  and.  to  the 
maximum  practical  extent,  adjacent  to 
their  [HDD  counterparts: 

(2)  Furniture  and  equipment  necessary 
for  the  conduct  of  SBA  representatives' 
work  at  DOD  procurement  centers; 

(3)  Utilities,  supplies  and 
administrative  services  furnished  in 
accordance  with  the  procedures 
established  by  the  procurement  center 

(4)  Clerical  support,  as  negotiated 
between  the  Commander  of  the 
installation  and  the  SBA  Regional 
Administrator,  except  at  centers  where 
SBA  assigns  one  Breakout  PCR  and  two 
technical  advisors.  In  these  instances. 
SBA  will  provide  clerical  support. 

(b)  Costs  incurred  by  procurement 
centers  in  providing  administrative 
support,  facilities,  equipment  and 
services  in  support  of  SBA 
representatives  will  be  reimbursed  by 
SBA  in  accordance  with  the 
Administrative  Support  Agreement. 

(c)  The  procurement  center  shall 
provide  SBA  representatives  access  to 


all  appropriate  procurement  and  other 
related  technical  data,  in  order  for  them 
to  fulfill  their  mission,  up  to  the  limits  of 
their  security  clearance. 

S12S.24    Brealcout  PCR  responsibiHties. 

In  addition  to  carrying  out  the 
responsibilities  assigned  by  the 
Administration,  a  Breakout  PCR  is 
authorized  to: 

(a)  Attend  any  provisioning 
conference  or  similar  evaluation 
session,  during  which  determinations 
are  made  as  to  whether  requirements 
are  to  be  procured  through  other  than 
full  and  open  competition,  and  make 
recommendations  with  respect  to  such 
requirements  to  the  members  of  such 
conference  or  session; 

(b)  Review,  at  any  time,  restrictions 
on  competition  previously  imposed  on 
items  through  Acquisition  Method 
Coding  (AMC)  or  similar  procedures, 
and  recommend  to  personnel  of  the 
procurement  center  the  prompt 
reevaluation  of  such  limitations; 

(c)  Review  restrictions  on  competition 
arising  out  of  restrictions  on  the  rights  of 
the  United  States  to  technical  data,  and, 
when  appropriate,  recommend  review  of 
the  validity  of  such  asserted  restrictions; 

(d)  Obtain  from  any  Government 
source,  and  make  available  to  personnel 
of  the  procurement  center,  unrestricted 
technical  data  necessary  for  the 
preparation  of  the  competitive 
soliciation  package  for  any  it^m  of 
supply  or  service  previously  procured 
noncompetitively  due  to  the 
unavailability  of  such  unrestricted 
technical  data; 

(e)  Receive  unsolicited  engineering 
proposals  and.  when  appropriate: 

(1)  Analyze  such  proposals  to 
determine  whether,  if  adopted,  they  will 
result  in  lower  cost  to  the  United  States 
while  maintaining  the  quality  of  the  item 
being  purchased,  and  forward  to 
personnel  of  the  procurement  center 
reconmiendations  with  respect  to  such 
proposals;  or 

(2)  Forward  such  proposals,  without 
analysis,  to  personnel  of  the  activity 
responsible  for  reviewing  such 
proposals  and  who  shall  furnish  the 
Breakout  PCR  with  information 
regarding  the  disposition  of  any 
proposal. 

(f)  Review  the  systems  that  account 
for  the  acquisition  and  management  of 
technical  data  within  the  procurement 
center  to  ensure  that  such  systems 
provide  the  maximum  allowable 
availability  of  and  access  to  data 
needed  for  the  preparation  of  offers  to 
sell  supplies  to  the  United  States; 

(g)  Review  prequalification 
requirements  imposed  by  the 


procurement  center  on  potential  bidders 
and  make  recommendations  to  the 
center  on  those  prequalification 
requirements  deemed  to  be  excessive; 

(h)  Identify  qualified  small  business 
sources  to  the  procurement  center,  and 

(i)  Assist  potential  bidders  with 
technical  problems  relating  to  the 
development  of  bids. 

S  125.25    Reponses  to  Recommendations 

Appropriate  DOD  employees  shall 
respond  in  writing  to  the 
recommendation(s)  of  the  Breakout  PCR 
or  Technical  Advisor  within  30  calendar 
days  of  receipt  of  such 
reconimendation(s]  unless  both  parties 
mutually  agree  to  a  longer  response 
period. 

9  125.26    Apped  process. 

(a)  A  Breakout  PCR  is  authorized  to 
appeal  to  failure  to  act  favorably  on  any 
recommendation  made  in  accordance 
with  the  responsibilities  described 
herein.  Such  appeal  must  be  made 
within  Ave  working  days  of  receipt  of  a 
negative  response. 

(b)  Such  appeal  shall  be  in  writing, 
specifically  reciting  both  the 
circumstances  of  the  appeal  and  the 
basis  for  the  recommendation.  The 
appeal  shall  be  decided  in  writing  by  the 
Commander  of  the  appropriate 
procurement  center  within  30  calendar 
days  of  its  receipt. 

(c)  SBA  may  make  final  appeal  of  a 
negative  decision  by  the  Commander  to 
the  appropriate  service  Secretary  within 
15  working  days  of  receipt  of  the 
negative  response. 

Subpart  C— Traditional  Procurement 
Center  Representative  Program 
Regulations 

S  125.30    Traditional  procurement  center 
representative. 

The  Procurement  Center 
Responsibilities  section  of  these 
regulations  (§  125.23  of  Subpart  B)  also 
applies  to  SBA  Traditional  Procurement 
Center  Representatives  (PCRs).  who  are 
authorized  under  section  15(1)  of  the 
Small  Business  Act  (15  U.S.C.  644(1))  to 
review  procurements  for  the  purpose  of 
identifying  those  that  are  appropriate  for 
small  business  set-asides. 

Dated:  )une  Za  1986. 
Charie*  L.  Heatherly. 

Acting  Administrator. 

(PR  Doc  86-14577  Filed  6-26-86:  8:45  am) 

BtLUNQ  COOC  M2S-01-H 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Dodcet  No.  86-ANM-201 

Proposed  Alteration  of  Medford, 
Oregon,  Control  Zone  and  Transition 
Area 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
redefine  the  current  geographical 
boundaries  of  the  Medford,  Oregon. 
Control  Zone  and  700  foot  transition 
area.  This  action  is  necessary  to  ensure 
aircraft  operating  under  Instrument 
Flight  Rules  would  have  exclusive  use  of 
that  airspace  when  visibility  is  less  than 
3  miles,  thereby,  enhancing  the  safety  of 
such  operations. 

DATES:  Comments  must  be  received  on 
or  before  August  3, 1986. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Manager,  Airspace  & 
System  Management  Branch,  ANM-530. 
Federal  Aviation  Administration, 
Docket  No.  86-ANM-20. 17900  Pacific 
Highway  South.  C-68966,  Seattle. 
Washington  98168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  L  Brown.  ANM-534,  Federal 
Aviation  Administration.  Docket  No.  86- 
ANM-20, 17900  Pacific  Highway  South, 
C-68966.  Seattle.  Washington  98168, 
Telephone:  (206)  431-2534. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 


the  following  statement  is  made: 
"Conmients  to  Airspace  Docket  No.  86- 
ANM-20".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

AvailabUity  of  NPRM's 

Any  peson  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  ft 
System  Management  Branch,  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington.  98168.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2  which  describes 
the  application  procedure. 

Tlie  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  and  $71,171  of 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  provide 
additional  controlled  airspace  to 
accommodate  aircraft  executing  the 
VOR/DME  Rwy  14  approach  to  the 
Medford-Jackson  County  Airport 
Medford,  Oregon.  This  action  would 
also  change  the  name  of  the  PUMIC 
LOM  to  the  PUMIE  LOM. 

Sections  71.181  and  71.171  of  Part  71 
of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6B 
dated  January  2, 1966. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  nde" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas  and 
control  zones. 

The  Imposed  Amendment 


PART  71— (AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  an>end  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority-.  49  U.S.C  1348(a),  1354(a).  1510; 
Executive  Oder  10654;  49  \i&.C  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

2.  Section  71.171  is  amended  as 
follows: 

Medfoid.  Orogon.  Control  Zom— (AmetKled) 

Within  a  5-mile  radius  of  the  Medford- 
Jackson  County  Airport  (lat.  42'22'15"  N, 
long.  122*52'20 '■  W),  and  within  2  mite*  west 
and  3  miles  east  of  the  Medford  II>S  Localizer 
north  course,  extending  from  the  5-mile 
radius  zone  to  3  miles  north  of  the  PUMIE 
LOM;  and  within  3.1  miles  each  side  of  the 
Medford  VORTAC  352*(T)  radial,  extending 
from  the  Medford  VORTAC  to  a  pohit  7.3 
miles  north  of  the  VORTAC. 

AND 

3.  Section  71.181  is  amended  as 
follows: 

Medford,  Oregon,  Tran«Hioo  Area— 
|Amended| 

That  airspace  extending  from  700  feet 
above  the  surface  within  7  mikes  northeast 
and  5  miles  southwest  of  tlte  Medford  ILS 
localizer  northwest  course  extending  from  3 
miles  northwest  of  the  PUME  LOM  (lat. 
42»27'03.8-  N..  long.  122«54'44.1-  W),  to  24 
miles  northwest  of  the  LOM:  within  3.4  each 
side  of  the  Medford  VORTAC  35r(T)  radial, 
extending  from  the  Medford  VORTAC  to  a 
point  8.5  miles  north  of  the  VORTAC;  within 
3.5  miles  each  side  of  the  Medford  ILS 
Localizer  southeast  course  extending  from 
the  LOM  to  24  miles  southeast  of  the  LOM; 
that  airspace  extending  upward  from  1,200 
feet  above  the  surface  bounded  on  the  east 
by  V-452.  on  the  southeast  by  the  40-mile  arc 
centered  on  Klamath  Falls  VORTAC  on  the 
south  by  V-122.  on  the  west  by  V-23;  that 
airspace  southeast  of  Medford  bounded  on 
the  north  by  the  south  edge  of  V-122,  on  the 
east  tjy  the  40-mile  arc  centered  on  Klamath 
Falls  VORTAC  on  the  southeast  by  a  line  6 
miles  southeast  and  parallel  to  the  Fort  Jones 
VORTAC  041*  radial,  on  the  west  by  the  east 
edge  of  V-23;  and  that  airspace  west  of  the 
Medford  VORTAC  bounded  on  the  north  by 
the  south  edge  of  V-287;  on  the  west  by  the 
east  edge  of  V-27;  on  tne  south  by  the  north 
edge  of  V-122. 
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Issued  in  Seattle.  Washington,  on  ]une  18, 
1988. 

David  E.  iooes. 

Manager.  Air  Traffic  Division,  North  ires t 
Mountain  Region. 
(FR  Doc.  86-14512  Piled  6-28-86:  8:45  am] 

HLUNG  COM  4»10-1S-«I 


14  CFR  Parts  71  and  73 
[AirepM*  Docket  Na  eS-ASO-20) 

Propo— d  Alteration  of  Restricted 
Areas  R-2904  Starke,  FL,  and  R-2903B 
Stevens  Lake,  FL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM):  reopening  of  comment  period. 


ti  This  notice  announces  the 
reopening  of  the  comment  period  on  an 
NPRM  which  proposes  to  alter  the 
lateral  and  vertical  limits  of  Restricted 
Area  R-2903B  Stevens  Lake.  FL,  and  the 
vertical  limits  of  R-2904  Starke.  FL  The 
proposed  realignment  of  R-2903B  will 
increase  the  lateral  limits  to  include  the 
southern  portion  of  the  Camp  Blending 
Military  Reservation.  The  proposal  will 
also  stratify  and  renumber  portions  of 
the  Restricted  Areas  R-2903B  and 
R-2904.  These  changes  are  being  made 
at  the  request  of  the  United  States  Army 
in  order  to  accommodate  new  artillery 
requirements. 

DATE  Comments  must  be  received  on  or 
before  July  30. 1986. 

FOR  FUfVTHER  INFORMATION  CONTACT 

Ronald  C.  Montague,  Airspace  and 
Aeronautical  Information  Requirements 
Branch  (ATO-240).  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone:  (202) 
428-3128. 
SUPPLEMENTARY  INFORMATION: 

Background 

Ah^pace  Docket  No.  85-ASO-20, 
published  on  April  28. 1986  (51  FR  15790) 
proposed  to  alter  the  lateral  and  vertical 
limits  of  R-2903B  and  subdivide  R-2904 
into  R-2904A  and  R-2904B.  These 
amendments  will  establish  R-2903A, 
R-2903C  and  R-2903D.  The  proposed 
alteration  will  increase  the  lateral  limits 
of  R-2903B  to  include  the  southern 
portion  of  the  Camp  Blanding  Military 
Reservation  near  Keystone  Airpark,  FL 
Additionally,  the  alteration  will  increase 
the  vertical  limits  of  R-2g03B  to  FL  320. 
The  vertical  limits  of  R-2904B  will  be  FL 
320.  The  additional  airspace  requested 


in  this  proposal  is  the  minimum  airspace 
necessary  to  accomplish  new  artillery 
requirements  as  well  as  current 
operations.  The  original  comment  period 
on  the  notice  closed  on  June  10, 1986. 
This  action  will  reopen  the  comment 
period  to  allow  for  an  additional  30  days 
to  comment. 

List  of  SubjecU  in  14  CFR  Parts  71  and 
7S 

Aviation  safety,  Continental  control 
area  and  restricted  areas. 

Reopening  of  Comment  Period 

The  comment  period  for  Airspace 
Docket  No.  85-ASO-20  is  reopened  and 
will  close  on  July  30, 1986. 

Authority:  49  U.S.C.  1348(a).  1354(a).  ISia 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 

CFR  ii.es. 

Issued  in  Washington.  DC  on  June  2a  1986. 
Daniel ).  Peterson, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  86-14511  Filed  6-26-86;  8:45  am] 
BILLINQ  COOE  «S10-1MI 


14  CFR  Part  71 

[Airspace  Docket  No.  86-AWP-161 

Proposed  Amendment  to  the  Daggett, 
California,  Transition  Area 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
extend  the  700  foot  transition  area  to  the 
northeast  of  the  Barstow-Daggett 
Airport.  This  action  will  provide 
controlled  airspace  for  aircraft 
executing  an  instrument  approach 
procedure  to  the  Barstow-Daggett 
Airport  California,  utilizing  the  Daggett. 
California,  Very  High  Frequency  Omni- 
directional Range  Tactical  Air 
Navigation  (VORTAC). 

DATES:  Comments  must  be  received  on 
or  before  August  19. 1986. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn:  Manager, 
Airspace  Branch,  AWP-520,  Docket  No. 
86-AWP-16,  Air  Traffic  Division,  P.O. 
Box  90027.  Worldway  Postal  Center,  Los 
Angeles,  California  90009. 

The  ofTicial  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region.  Federal 
Aviation  Administration,  Room  6W14,  at 
15000  Aviation  Boulevard,  Lawndale. 
Cahfomia. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  T.  Torikai,  Airspace  Specialist. 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region. 
Federal  Aviation  Administration,  at 
15000  Aviation  Boulevard,  Lawndale, 
California  90260;  telephone  (213)  297- 
1649. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  86-AWP-16."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Airspace  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard.  Lawndale,  Calfiomia,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  P.O.  Box  92007.  Worldway 
Postal  Center.  Los  Angeles.  California 
90009.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  futiu%  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 


No.  11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  description  of  the 
Daggett.  California,  transition  area. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6B.  dated  January  2. 
1986. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

PART71-[AIMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposed  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510, 
Executive  Order  10854;  49  U.S.C.  106{g} 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

2.  Section  71.181  is  amended  as 
follows: 

Daggett.  CA— (AMENDEDI 

Remove,  "within  2  miles  each  side  of  the 
050*  bearing  from  Barstow-Daggett  Airport 
extending  from  the  3-mile  radius  area  to  8 
miles  NE  of  the  airport,"  and  substitute, 
"within  2.5  miles  each  side  of  the  059'  bearing 
from  Barstow-Daggett  Airport  extending  from 
the  3-mile  radius  area  of  9.5  miles  NE  of  the 
airport." 


Issued  in  Los  Angeles.  California,  on  June 
19. 1986. 

Wayne  C.  Newcomb. 
Manager,  Air  Traffic  Division. 
(FR  Doc.  86-14513  Filed  6-26-86;  8:45  am) 

BHJJNa  COOC  4SH>-1S-H 


DEPARTIMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[LR-18d-84] 

Income  Taxes;  Debt  Instruments  With 
Original  Issue  Discount;  Imputed 
Interest  on  Deferred  Payment  Sales  or 
Exchanges  of  Property;  and  Safe 
Haven  Interest  Rates  for  Commonly 
Controlled  Taxpayers 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Corrections  to  proposed  rules. 

summary:  This  document  contains 
corrections  to  proposed  regulations  that 
were  published  in  the  Federal  Register 
on  April  8. 1986  (51  FR  12022).  Those 
proposed  rules  relate  to:  (1)  The  tax 
treatment  of  debt  instruments  issued 
after  July  1. 1982.  that  contain  original 
issue  discount;  (2)  the  imputation  of  and 
the  accounting  for  interest  with  respect 
to  sales  and  exchanges  of  property 
occuring  after  December  31. 1984;  and 
(3)  safe  haven  interest  rates  for  loans  or 
advances  between  commonly  controlled 
taxpayers  and  safe  haven  leases 
between  such  taxpayers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carroll  Yue  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224  (Attention:  CC:LR:T). 
Telephone  202-566-3935  (not  a  toll-free 
number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  this  correction  notice 
proposed  amendments  to  the  Income 
Tax  Regulations  (26  CFR  Part  1)  under 
sections  163(e).  446.  482.  483  and  1271 
through  1275  of  the  Internal  Revenue 
Code  of  1954. 

Need  for  Correction 

As  published,  the  proposed  rules 
contain  several  typographical  errors  that 
might  cause  confusion  to  taxpayers  and 
practitioners  in  their  study  of  the 
document 
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Corractton  of  PubHcation 

Accordingly,  the  publication  of 
proposed  regulations  LR-189-84.  which 
was  the  subject  of  FR  Doc.  86-7203,  is 
corrected  as  follows: 

Paragraph  1.  In  §  1.446-2,  paragraph 
(g).  Example  (6)[m],  on  page  12034.  first 
column,  in  the  third  sentence  the 
language  ")une  1. 1988,"  is  removed  and 
the  language  "June  1, 1988,"  is  added  in 
its  place. 

Par.  2.  In  %  1.483-5,  paragraph 
(b)(3)(i)(B),  on  page  12045,  second 
column,  the  final  word  in  that  paragraph 
(the  word  "made.")  is  removed  and  the 
word  "due."  is  added  in  its  place. 

Par.  3.  In  5  11271-1,  paragraph  (b)(3), 
on  page  12048,  second  column,  in  the 
final  sentence  the  language  "at  the  date 
of  issue"  is  removed  and  the  language 
"on  the  issue  date"  is  added  in  its  place. 
Par.  4.  In  5  1.1272-1,  paragraph  (d)(2), 
on  page  12051,  second  column,  in  the 
first  sentence  the  language  "date  of 
original  issue"  is  removed  and  the 
language  "issued  date"  is  added  in  its 
place. 

Par.  5.  In  S  1.1272-1.  paragraph 
(f)(4)(iii)(B)^i7,  on  page  12052.  second 
coiuma,  the  word  "option"  is  added 
immediately  after  the  word  "call"  and 
immediately  before  the  word  "as". 

Par.  6.  In  S  1.1272-1.  paragraph  (k). 
Example  (6)(\],  on  page  12055,  third 
column,  in  the  second  sentence  the 
monetary  figures  '$8,390.69 ',  "$75,000" 
and  "$66,809.31"  are  removed  and  the 
figures  "$7,714.93",  "$75,803.70"  and 
"$88,068.77"  are  added  in  their 
respective  places. 

Par.  7.  In  5  11272-1,  paragraph  (k) 
Example  (13}[i\,  on  page  12059,  first 
column,  in  the  final  sentence  the 
language  "(f)  (5)  (ii)"  is  removed  and  the 
language  "(f)  (3)  (ii)"  is  added  in  its 
place. 

Par.  8.  In  5  11273-1,  paragraph  (a)(2). 
on  page  12059,  third  colunm,  in  the 
second  sentence  the  language  "\  1.1272- 
l(f){5)(ii)"  is  removed  and  the  language 
"§  1.1272-l(f)(3)(ii)"  is  added  in  its 
place. 

Par.  9.  In  5  11274-3,  paragraph  (b)(3). 
Example  (5).  on  page  12067,  third 
column,  in  the  final  sentence  the 
mathematical  calculation  "$10,000,000  x 
[(1  X  .10/2.42/180-1)  =$114,494.20"  is 
removed  and  the  mathematical 
calculation  "$10,000,000x[(l  +  . 10/2)42/ 
180-1] =$114,494.20"  is  added  in  its 
place. 

Par.  10.  In  S  1.1274A-1.  paragraph 
(c)(5)(ii).  on  page  12083,  first  column,  in 
the  first  sentence  the  language  "of  this 
section"  is  added  immediately  after  the 
language  "(c)(4)(i)"  and  immediately 
before  the  word  "on". 


Par.  11.  In  \  1.1274A-1,  paragraph 
(c)(6),  on  page  12083,  second  column,  in 
the  first  sentence  the  language  "(c)(5)"  is 
removed  and  the  language  "(c)(6)"  is 
added  in  its  place. 

Par.  12.  In  5  1.1275-2.  paragraph  (d)(3), 
on  page  12065,  second  column,  in  the 
final  sentence  the  language  "S  1.1232- 
3{b)(2)((iv)(e)"  is  removed  and  the 
language  "{  1.1232-3(b)(2)(iv)^o/'  is 
added  in  its  place. 

Par.  13.  In  5  11275-5.  paragraph  (d)(5). 
Example  (4){^\),  on  page  12096.  third 
column,  in  the  seventeenth  line  of  print 
from  the  top  of  the  column  the  word 
"issue"  is  added  inmiedialely  after  the 
word  "the"  and  immediately  before  the 
word  "price". 
Dooald  E.  Osteen, 

Acting  Director,  Legislation  and  Regulations 
Division. 
(FR  Doc.  86-13392  Tiled  6-28-86;  8:45  am] 

BHJJNQCOOC  4S30-01-II 

26  CFR  Parts  1. 3.  Sf,  6a,  25,  and  514 

[LR-189-«4] 

Income  Taxes;  Debt  Instruments  With 
Original  Issue  Discount  Imputed 
Interest  on  Deferred  Payment  Sales  or 
Exchanges  of  Property;  and  Safe 
Haven  Interest  Rates  for  Commonly 
Controlled  Taxpayers 

Correction 

In  FR  Doc.  86-7203,  beginning  on  page 
12022,  in  the  issue  of  Tuesday,  April  8, 
1986,  make  the  following  corrections. 

1.  On  page  12022.  in  the  first  column, 
in  the  DATES  section,  the  proposed 
effective  date  for  §1.482-2  is  May  8. 1986 
and  should  be  inserted  in  the  twelfth 
line  from  the  bottom  of  the  page, 
between  "after"  and  "and"; 

2.  On  page  12026.  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
twentieth  line,  the  first  date  should  read 
"July  1. 1982"; 

3.  On  page  12030,  in  the  second 
column,  in  §  1.163-7(b)(2).  the  second 
line  should  read  "(a)(3)  and  S  11273- 
1(a)(3)"; 

4.  On  page  12034.  in  the  third  colunm, 
in  §  1.446-2(g),  Example  7(ii),  in  the 
table,  the  thirteenth  entry  should  begin 
"January  198r'; 

5.  On  page  12041,  in  the  first  column, 
in  S  1.483-2{b)(3),  Example  (8),  in  the 
fourth  line  from  the  bottom  of  the 
paragraph,  insert  "1"  between  "("  and 
"+": 

6.  On  the  same  page,  in  the  third 
column,  in  S  1.483-2(d)(2)(ii),  in  the  sixth 
line.  "Vt"  should  read  "Vn"; 

7.  On  page  1204Z  in  the  second 
column.  S  1.483-2(e)(4)(ii)(b)  should  be 
correctly  designated  as  S  1-483- 
2(e)(4)(ii)(B); 


8.  On  page  12043,  in  the  first  column, 
in  S  1.483-3(a)(2)(ii).  in  the  sixth  line,  the 
citation  should  read  "§  1.1274-4(g)"; 

9.  On  page  12050,  in  the  third  column, 
in  §  1.1272-l(c)(2)(ii)(B)(2).  make  the 
following  corrections: 

A.  In  the  first  line,  the  formula  should 
read: 

((i+i/k)*-'! 

B.  In  the  fourth  line,  "— "  should  read 
"=";and 

C.  In  the  seventh  line.  "+"  should 
read"  =  ". 

10.  On  page  12053,  in  the  third  column, 
in  §  1.1272-l(k),  Example  (2),  in  item  (2) 
the  formula  should  read: 

((H-.117179/2)"""-!] 

11.  On  page  12057,  in  the  second 
column,  in  S  1.1272-l(k),  Example  {9)(i). 
in  the  fourteenth  line,  "this"  should  read 
"the",  and  in  the  third  column,  in 

§  1.1272-l(k),  Example  (10),  in  the  fourth 
line  form  the  bottom  of  the  page,  the 
minus  sign  should  be  removed; 

12.  On  page  12058.  in  the  second 
column,  in  S  1.1272-l(k),  Example 
(ll)(ii).  in  the  tenth  line  "this"  should 
read  "thus"; 

13.  On  page  12060.  in  the  first  column, 
in  S  1.1273-l(a)(3)(iii),  Example  (3),  in 
the  eighteenth  line,  "the"  should  read 
"one"; 

14.  On  page  12061,  in  the  first  column, 
in  §  1.1273-l(b)(2)(iv).  in  the  seventh 
line,  insert  "amount"  after  "principal"; 

15.  On  page  12063,  in  the  second 
column,  in  S  1.1273-2(f)(5),  Example  (4), 
the  last  line  should  read  "original  issue 
discount."; 

16.  On  the  same  page,  in  the  third 
column,  in  %  1.1273-2(f)(5),  Example 
(6)(ii),  in  the  fifth  line,  "treted"  should 
read  "treated"; 

17.  On  page  12069,  in  the  first  column, 
in  §  1.1274-3(d)(l)(v),  Example  (2),  in  the 
seventh  line,  "a"  should  read  "the"; 

18.  On  the  same  page,  in  the  third 
column,  in  §  1.1274-3(d)(l)(v),  Example 
(6).  make  the  following  corrections: 

A.  In  the  third  line,  after  "as",  insert 
"of  the  date  the  test  rate  of  interest  with 
respect  to"; 

B.  In  the  tenth  line,  "1987"  should  read 
"1997';  and 

C.  In  the  thirteenth  line,  "of  should 
read  "for". 

19.  On  the  same  page,  in  the  third 
column,  in  §  1.1274-3(d)(l)(v),  Example 
(7).  in  the  seventeenth  line,  remove 
"difference"  and  remove  the  entire 
eighteenth  line; 

20.  On  page  12070,  in  the  second 
column,  last  line,  in  S  1.1274-3(d)(2)(v), 
Example  (l)(ii),  insert  'ir  after  "face."; 

21.  On  page  12072,  in  the  second 
colunm.  in  S  1.1274-3(e)(5).  Example  (1), 
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in  the  tenth  line,  insert  "rate"  before 
"applicable"; 

22.  On  page  12074,  in  the  third  column, 
in  S  1.1274-4(h),  Example  (l)(iii)(B),  the 
formula  following  the  seventh  line 
should  read  as  follows: 


24.  On  page  12076,  in  the  first  column, 
in  §  1.1274-5{e),  Example  (3),  the 
formula  following  the  twenty-fourth  line 
should  read  as  follows: 


$724,936.03  = 


$1,000,000 
(l  +  .lO/l)^'" 


$19,425.72= 


$20,000 
(l  +  .12/2)» 


23.  On  page  12075,  in  the  third  column, 
in  §  1.1274-5(d)(3),  the  formula  following 
the  eighth  line  should  read  as  follows: 


25.  On  the  same  page,  in  the  second 
colunm,  in  S  1.1274-5(e),  Example  (7), 
the  formula  should  read  as  follows: 


$96,032.55= 


$97,218.33 


(1  + .12/12)'^' 


PV  =  PMTX 


-d+i/ 
k]-" 

(i/k) 


$96,031.70= 


26.  On  the  same  page,  at  the  bottom  of 
the  page,  in  §  1.1274-5(e).  Example  (8). 
the  formula  should  read  as  follows: 

$97,218^3 


(1  -»-  .12/12)  'X  (1  +  (.23333  X  .12)/l2] 


27.  On  page  12090,  in  the  third  column, 
in  §  1.1275-4(d)(3).  Example  (xi),  the 
twentieth  line  should  read  "30. 1990  is 
thus  $98.  478  ($800,000- 

($52,224 +  $649,298))."; 

28.  On  page  12096,  in  the  first  column, 
in  §  1.1275-5(d)(5),  Example  (3)(iii)(5), 
fourth  line,  "$,355.18"  should  read 
"$6,355.18";  and 

29.  On  the  same  page,  in  the  second 
column,  in  §  1.1275-5(d)(5),  Example  (4), 
in  the  fourth  line.  "1.274-4"  should  read 
"1.1274-4". 

BILUNG  CODE  1S05-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

29  CFR  Part  96 

Public  Contracts  and  Property 
Management;  Federal  Standards  for 
Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements 

agency:  Office  of  the  Secretary,  Labor. 
action:  Proposed  rule. 

summary:  The  Department  of  Labor  is 
proposing  to  amend  its  administrative 
requirements  for  audit  by  adding 
sections  on  audit  resolution  and  audit 


appeals.  DOL  is  taking  this  action  to 
establish  standard  approaches  in  these 
areas  for  all  DOL  agencies.  This  is  a  part 
of  a  larger  effort  to  review  common 
administrative  issues  with  the  objective 
of  streamlining  and  standardizing 
procedures. 

DATES:  Comments  on  the  proposed  rules 
must  be  submitted  on  or  before  August 
26,  1986. 

address:  Written  comments  should  be 
addressed  to  Mr.  Thomas  C.  Komarek. 
Assistant  Secretary  of  Labor  for 
Administration  and  Management,  200 
Constitution  Avenue,  NW.,  Washington 
DC  20210.  Comments  will  be  available 
for  public  inspection  at  the  above 
address  from  8:15  a.m.  to  4:45  p.m., 
Monday  through  Friday. 
FOR  further  information  CONTACT: 
Thomas  K.  Delaney,  (202)  523-9174. 
supplementary  information:  On 
August  8, 1985,  interim  final  audit 
regulations  were  published  in  the 
Federal  Register.  These  rules 
implemented  the  Single  Audit  Act  (SAA) 
of  1984  and  OMB  Circular  A-128.  In 
addition,  other  audit  requirements  for 
hospitals,  universities,  and  non-profit 
organizations  were  consolidated. 

The  Department  of  Labor  is  taking  this 
action  to  add  rules  on  audit  resolution 


and  appeal  to  establish  standard 
approaches  in  these  areas  for  all  DOL 
agencies.  This  is  a  part  of  a  larger  effort 
to  review  common  administrative  issues 
with  the  objective  of  streamlining  and 
standardizing  procedures. 

Executive  Order  12291 

This  proposed  rule  would  not  be  a 
"major  rule"  under  Executive  Order 
12291,  because  it  will  not  likely  result  in 
(1)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  DOL  has 
notified  and  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  pursuant  to  5  U.S.C. 
e05(b),  that  the  proposed  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 
the  reporting  or  recordkeeping 
provisions  included  in  this  rule  have 
been  submitted  to  OMB  for  approval. 
Requirements  for  this  rule  increase 
those  approved  by  OMB  to  implement 
the  Single  Audit  Act  of  1984  and  to 
consolidate  other  audit  guidance  due  to 
the  addition  of  these  two  new 
administrative  areas. 

List  of  Subjecto  in  29  CFR  Part  96 

Government  procurement.  Grant 
programs — Labor,  Government 
contracts.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  Part  96  of  Subtitle  A  of  Title 
29  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  96— AUDIT  REQUIREMENTS 
FOR  GRANTS,  CONTRACTS  AND 
OTHER  AGREEMENTS 

1.  The  authority  citation  for  Part  96 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  7500  et  seq..  OMB 
Circular  No.  A-128  and  OMB  Circular  No.  A- 
110. 
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2.  Part  96  of  Title  29  is  amended  by 
adding  new  Subparts  96.5  and  96.6  to 
read  as  follows: 

Subpart  M3—AudN  ftosokmon 

Sec 

96.501  Purpose  and  scope  of  subpart. 

96.502  Pre-resolution  phase  activities. 

96.503  Audit  resolution  generally. 

96.504  Responsibility  for  subrecipient 
audits. 

Subpart  96^  Audtt  Resolution 

$96.^1    Purpos*  and  scop*  Of  sulipart 

This  subpart  prescribes  standards  for 
resolution  of  audit  findings,  including 
but  not  limited  to.  questioned  costs  and 
administrative  deficiencies,  identified  as 
a  result  of  the  audit  of  grants,  contracts 
and  other  agreements  awarded  by  or  on 
behalf  of  the  DOL  In  cases  where  these 
standards  conflict  with  statutes  or  other 
DOL  regulations,  the  latter  shall  be 
controlling. 

§96.502    Pr*-fMOliition  piMM*  activities. 

(a)  Processing.  Organizations  audited 
in  accordance  with  the  requirements  of 
Subpart  96.1  or  Subpart  96.2  shall  submit 
copies  of  the  audit  report  with  corrective 
action  plans  (CAPs),  if  necessary,  within 
thirty  (30)  days  of  completion,  but  no 
later  than  one  year  after  the  end  of  the 
period  covered  by  the  audit,  to  the  DOL 
Office  of  Inspector  General  (OIG).  "Hie 
GIG  shall  review  all  audit  reports 
received.  Those  reports  meeting  the 
requirements  of  an  organization-wide 
audit  as  prescribed  by  Subpart  96.1  or 
Subpart  96.2  shall  be  forwarded  for 
resolution  to  the  appropriate  DOL 
program  official(s).  The  program 
officiaUs),  upon  recipt  of  an  acceptable 
report  and  CAP,  shall  promptly  evaluate 
the  findings  and  recommendations  in  the 
report  along  with  any  OIG  comments, 
and  determine  appropriate  action. 

(b)  Inadequate  reports.  Those  reports 
not  meeting  the  requirements  of  Subpart 
96.1  or  Subpart  96.2  shall  be  returned  by 
the  OIG  to  the  cognizant  agency,  or  if 
DOL  is  the  cognizant  agency,  to  the 
audited  entity.  Returned  reports  shall  be 
accompanied  by  an  explanation  of  why 
the  report  is  inadequate,  what  will  be 
required  to  correct  the  inadequacies, 
timeframes  for  correcting  inadequacies, 
and  consequences  of  failure  to  take 
corrective  action. 

§96.503    AudH  raadution  ganaraHy. 
The  DOL  officiaUs)  responsible  for 

audit  resolution  shall  promptly  evaluate 
findings  and  recommendations  reported 
by  auditors  and  the  CAP  developed  by 
the  recipient  to  determine  proper  actions 
in  response  to  audit  findings  and 
recommendations.  The  process  of  audit 
resolution  minimally  includes  an  initial 


determination,  an  informal  resolution 
period  and  a  final  determination. 

(a)  Initial  determination.  After  the 
conclusion  of  any  comment  period  for 
audits  provided  the  grantee/contractor, 
the  responsible  DOL  official(s)  shall 
make  an  initial  determination  on  the 
allowability  of  questioned  costs  or 
activities,  administrative  or  systemic 
findings,  and  the  corrective  actions 
outlined  by  the  recipient.  Such 
determination  shall  be  based  on 
applicable  statutes,  regulations, 
administrative  directives,  or  grant/ 
contract  conditions. 

(b)  Informal  resolution.  The  grantee/ 
contractor  shall  have  a  reasonable 
period  of  time  (as  determined  by  the 
DOL  official(s)  responsible  for  audit 
resolution)  from  the  date  of  issuance  of 
the  initial  determination  to  informally 
resolve  those  matters  in  which  the 
grantee/contractor  disagrees  with  the 
decisions  of  the  responsible  DOL 
officials). 

(c)  Final  determination.  After  the 
conclusion  of  the  informal  resolution 
period,  the  responsible  DOL  official(s) 
shall  issue  a  final  determination  that: 

(1)  As  appropriate,  indicates  that 
efforts  to  informally  resolve  matters 
contained  in  the  initial  determination 
have  either  been  successful  or 
unsuccessful: 

(2)  Lists  those  matters  upon  which  the 
parties  continue  to  disagree; 

(3)  Lists  any  modifications  to  the 
factual  fmdings  and  conclusions  set 
forth  in  the  initial  determination; 

(4)  Lists  any  sanctions  and  required 
corrective  actions;  and 

(5)  Sets  forth  any  appeal  rights. 

(d)  Time  limit.  Insofar  as  possible,  the 
requirements  of  this  section  should  be 
met  within  180  days  of  the  date  the  ffnal 
approved  audit  report  is  received  by  the 
DOL  offfdal(s)  responsible  for  audit 
resolution. 

§  96.504    Raaponsibility  for  sutKaclpicnt 
audits. 

Recipients  of  Federal  assistance  from 
DOL  are  responsible  for  ensuring  that 
subrecipient  organizations  are  audited 
and  that  any  audit  Endings  are  resolved 
in  accordance  with  this  part.  The 
recipient  shall: 

(a)  Determine  whether  appropriate 
audit  requirements  outlined  in  Subpart 
96.1  or  Subpart  96.2  have  been  met; 

(b)  Determine  whether  the 
subrecipient  spent  Federal  assistance 
funds  provided  in  accordance  with 
applicable  laws  and  regulations; 

(c)  Ensure  that  appropriate  corrective 
action  is  taken  within  six  months  after 
recipt  of  the  audit  report  in  instances  of 
non-compliance  with  Federal  law  and 
regulations;  and 


(d)  Require  that  each  subrecipient 
permit  independent  auditors  to  have 
access  to  the  records  and  financial 
statements  necessary  to  comply  with 
this  part. 

Subpart  96.6— Appeals 

Sec. 

96.601  Purpose  and  scope  of  subpart. 

96.602  Contracts. 

96.603  Grants. 

Subpart  96.6— Appeals 

§  96.601    Purpose  and  scope  of  subpart 

(a)  The  purpose  of  this  subpart  is  to 
set  forth  procedures  by  which  grantees 
and  contractors  may  appeal  final 
determinations  by  DOL  officials 
responsible  for  audit  resolution  as  a 
result  of  audits,  where  such  appeal 
rights  and  procedures  have  not  been 
established  elsewhere  in  regulations  and 
statutes  administered  by  DOL  or  its 
subagencies.  This  subpart  shall  not 
apply  where  such  appeal  rights  and 
procedures  have  been  so  specified 
elsewhere. 

(b)  Subgrantees  and  subcontractors 
shall  have  only  such  appeal  rights  as 
may  exist  in  subgrants  or  subcontracts 
with  the  respective  grantees  or 
contractors. 

(c)  For  the  purpose  of  this  subpart,  the 
term  "grant"  shall  include  all 
agreements  for  Federal  assistance  from 
DOL  which  are  not  contracts  as  defined 
in  the  Contract  Disputes  Act. 

§96.602    Contracts. 

Upon  a  contractor's  receipt  of  the 
DOL  contracting  officer's  final 
determination  as  a  result  of  an  audit,  the 
contractor  may  appeal  the  final 
determination  to  the  DOL  Board  of 
Contract  Appeals,  pursuant  to  41  CFR 
Part  29-60,  or  pursue  such  other 
remedies  as  may  be  available  under  the 
Contract  Disputes  Act. 

§96.603    Grants. 

The  DOL  grantor  agencies  shall 
determine  which  of  the  two  appeal 
options  noted  below  the  grantee  may 
use  to  appeal  the  final  determination  of 
the  grant  officer.  All  grants  within  the 
same  grant  program  shall  follow  the 
same  appeal  procedure. 

(a)  Appeal  to  the  head  of  the  grantor 
agency,  or  his/her  designee,  for  which 
the  audit  was  conducted — (1) 
Jurisdiction,  (i)  Request  for  hearing. 
Within  21  days  of  receipt  of  the  grant 
officer's  final  determination,  the  grantee 
may  transmit,  by  certified  mail,  return 
receipt  requested,  a  request  for  hearing 
to  the  head  of  the  grantor  agency,  or  his/ 
her  designee,  as  noted  in  the  final 
determination.  A  copy  must  also  be  sent 
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to  the  grant  officer  who  signed  the  fmal 
determination. 

(ii)  Statement  of  issues.  The  request 
for  a  hearing  shall  be  accompanied  by  a 
copy  of  the  final  determination,  if 
issued,  and  shall  specifically  state  those 
portions  of  the  final  determination  upon 
which  review  is  requested.  Those 
portions  of  the  final  determination  not 
specified  for  review  shall  be  considered 
resolved  and  not  subject  to  further 
review. 

(iii)  Failure  to  request  review.  When 
no  timely  request  for  a  hearing  is  made, 
the  final  determination  shall  constitute 
final  action  by  the  Secretary  of  Labor 
and  shall  not  be  subject  to  further 
review. 

(2)  Conduct  of  hearings.  The  grantor 
agency  shall  establish  procedures  for 
the  conduct  of  hearings  by  the  head  of 
the  grantor  agency,  or  his/her  designee. 

(3)  Decision  of  the  head  of  the  grantor 
agency,  or  his/her  designee.  The  head  of 
the  grantor  agency,  or  his/her  designee, 
should  render  a  written  decision  no  later 
than  90  days  after  the  closing  of  the 
record.  This  decision  constitutes  final 
action  of  the  Secretary  of  Labor. 

(b)  Appeal  to  the  DOL  Office  of 
Administrative  Law  Judges — (1) 
Jurisdiction — (i)  Request  for  hearing. 
Within  21  days  of  receipt  of  the  grant 
officer's  final  determination,  the  grantee 
may  transmit  by  certified  mail,  return 
receipt  requested,  a  request  for  hearing 
to  the  Chief  Administrative  Law  Judge, 
United  States  Department  of  Labor, 
Suite  700,  Vanguard  Building,  1111  20th 
Street,  NW.,  Washington.  DC  20036. 
with  a  copy  to  the  grant  officer  who 
signed  the  final  determination.  The 
Chief  Administrative  Law  Judge  shall 
designate  an  administrative  law  judge  to 
hear  the  appeal. 

(ii)  Statement  of  issues.  The  request 
for  a  hearing  shall  be  accompanied  by  a 
copy  of  the  final  determination,  if 
issued,  and  shall  specifically  state  those 
portions  of  the  final  determination  upon 
whch  review  is  requested.  Those 
portions  of  the  final  determination  not 
specified  for  review  shall  be  considered 
resolved  and  not  subject  to  further 
review. 

(iii)  Failure  to  request  review.  When 
no  timely  request  for  a  hearing  is  made, 
the  final  determination  shall  constitute 
final  action  by  the  Secretary  of  Labor 
and  shall  not  be  subject  to  further 
review. 

(2)  Conduct  of  hearings.  The  DOL 
Rules  of  Practice  and  Procedure  for 
Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges,  set 
forth  at  29  CFR  Part  18,  shall  govern  the 
conduct  of  hearings  under  paragraph  (b). 

(3)  Decision  of  the  administrative  law 
judge.  The  administrative  law  judge 


should  render  a  written  decision  no  later 
than  90  days  after  the  closmg  of  the 
record. 

(4)  Filing  exceptions  to  decision.  The 
decision  of  the  administrative  law  judge 
shall  constitute  fmal  action  by  the 
Secretary  of  Labor,  unless,  within  20 
days  after  receipt  of  the  decision  of  the 
administrative  law  judge,  a  party 
dissatisfied  with  the  decision  or  any 
part  thereof  has  filed  exceptions  with 
the  Secretary  of  Labor,  specifically 
identifying  the  procedure  or  finding  of 
fact,  law  or  policy  with  which  exception 
is  taken.  Any  exceptions  not  specifically 
urged  shall  be  deemed  to  have  been 
waived.  Thereafter,  the  decision  of  the 
administrative  law  judge  shall  become 
the  decision  of  the  Secretary  of  Labor, 
unless  the  Secretary  of  Labor,  within  30 
days  of  such  filing,  has  notified  the 
parties  that  the  case  has  been  accepted 
for  review. 

(5)  Review  by  the  Secretary  of  Labor. 
Any  case  accepted  for  review  by  the 
Secretary  of  Labor  shall  be  decided 
within  180  days  of  such  acceptance.  If 
not  so  decided,  the  decision  of  the 
administrative  law  judge  shall  become 
the  final  decision  of  the  Secretary  of 
Labor. 

Signed  at  Washington,  DC,  this  8th  day  of 
June,  1986. 
Williwn  E.  Brock. 
Secretary  of  Labor. 
(FR  Doc.  86-14255  Filed  6-26-66;  8:45  am] 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-10-FRL-303»-«] 

Approval  and  Promulgation  of  State 
Implementation  Plan:  Oregon 

AOENCV:  &ivironemtal  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

summary:  By  this  Notice.  EPA  is 
proposing  approval  of  the  Oregon  State 
Implementation  Plan  (SIP)  revision 
pertaining  to  the  carbon  monoxide  (CO) 
attainment  plan  for  the  Medford  area. 
The  SIP  revision,  which  would  add  a 
mandatory  vehicle  inspection  and 
maintenance  (I/M)  program  to  the 
existing  plan,  was  submitted  to  EPA  by 
the  Oregon  Department  of 
Environmental  Quality  (ODEQ)  on 
October  9, 1985.  and  supplemented  on 
February  13, 1066.  Successful 
implementation  of  the  I/M  program  and 
the  rest  of  the  plan  will  result  in 
attainment  of  the  CO  standard  prior  to 


the  federally  required  date  of  December 
31, 1967.  The  I/M  program  began  on 
January  1. 1986.  is  tied  to  vehicle 
registration,  and  includes  a  check  for 
tampering.  EPA  is  also  proposing  to 
approve  a  modification  to  the  Oregon  1/ 
M  regulation  for  underhood  inspections 
by  eliminating  the  tampering  check  for 
1974  and  older  model  vehicles.  When 
approved,  this  revision  will  become  a 
federally  enforceable  part  of  the  SIP. 
EPA  is  also  proposing  to  remove  the 
existing  section  110  (a)(2)(I)  construction 
moratorium,  and  approve  a  minor 
revision  to  the  existing  state  1/M 
regulation. 

DATE  Comments  must  be  postmarked 
on  or  before  July  28, 1986. 
ADDRESSES:  Comments  should  be 
addressed  to:  Laurie  M.  Krai,  Air 
Programs  Branch,  M/S  532, 
Environemntal  Protection  Agency.  1200 
Sixth  Avenue,  Seattie,  Washington 
98101. 

Copies  of  the  materials  submitted  to 
EPA  may  be  examined  during  normal 
business  hours  at: 
Air  Programs  Branch  (lOA-85-22). 

Environmental  Protection  Agency. 

1200  Sixth  Avenue,  Seattle, 

Washington  98101 
State  of  Oregon,  Department  of 

Environmental  Quality,  522  S.W.  Fifth, 

Yeon  Building,  Portiand,  Oregon 

97204. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Loren  C.  McPhillips,  Air  Programs 
Branch,  M/S  532,  Environmental 
Protection  Agency,  1200  Sixth  Avenue. 
Seattie.  Washington  96101,  Telephone 
No.  (206)  442-4233,  FTS  399-4233. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Jackson  County,  Oregon,  has  a  severe 
carbon  monoxide  (CO)  problem  due  to 
the  fact  that  the  area  is  located  in  a 
bowl-like  mountain  valley,  with  low 
average  wind  speeds  and  frequent 
temperature  inversions.  This  allows  the 
pollutant  concentrations  to  increase  to 
unhealthful  levels  (for  example,  in  1983. 
the  national  CO  health  standard  was 
violated  in  Medford  34  times).  A 
national  study  done  several  years  ago 
identified  Medford  as  one  of  two  areas 
in  the  country  having  highest  potential 
for  air  pollution,  based  on  its  poor 
ventilation. 

Following  an  extensive  analysis  of 
alternative  control  measures,  a  CO 
attainment  strategy  was  adopted  by  the 
State  of  Oregon  Environmental  Quality 
Commission  (EQC)  in  1982.  A  major 
control  element  of  this  strategy  w&s  a 
commitment  to  implement  a  motor 
vehicle  inspection  and  maintenance  (1/ 
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M]  program.  No  other  additional  control 
measure  or  combination  of  measures 
could  be  projected  to  match  I/M  for 
effectiveness  in  reducing  emissions 
necessary  to  meet  the  CO  standard  by 
the  1987  federal  deadline. 

In  February  1983  (48  FR  5131).  EPA 
proposed  to  approve  the  Medford  CO 
plan  upon  county  or  state  adoption  of  a 
speciHc  I/M  program.  The  1963  Oregon 
Legislature  authorized  fackson  County 
to  implement  a  local  I/M  program.  The 
Jackson  County  Board  of  Commissioners 
adopted  an  I/M  ordinance  in  January 
1984  subject  to  voter  ratification.  In 
March  1984.  the  voters  of  Jackson 
County  did  not  ratify  the  establisment  of 
an  I/M  program. 

Also  in  March  1984  (49  FR  9582),  EPA 
then  proposed  to  disapprove  the 
Medford  CO  plan  and  initiate  a 
construction  moratorium  on  major 
stationary  sources  of  CO  because  the 
plan  did  not  contain  an  enforceable 
commitment  to  I/M.  In  September  1984 
(49  FR  35631),  EPA  finalized  the 
disapproval  of  the  plan,  specifically  for 
the  lack  of  an  I/M  program  and 
attainment  demonstration  in  the  plan. 
This  action  finalized  tha  construction 
moratorium  and  also  partially  approved 
certain  elements  of  the  CO  plan.  In  a 
separate  Federal  Register  published  on 
the  same  day  (49  FR  35662),  EPA  also 
proposed  sanctions  on  federal  funding 
for  transportation  and  sewage  treatment 
projects  in  Jackson  County;  these 
federal  sanctions  took  effect  in  May 
1985. 

In  June  1985,  the  Oregon  Legislation 
passed  HB  2845,  which  directs  the  EQC 
to  designate  the  boundaries  of  areas 
needing  I/M  programs  and  to  implement 
the  programs  in  these  areas  if  such  a 
program  has  been  designated  in  the  SIP. 
EPA  rescinded  its  sanctions  effective 
June  19. 1985  (50  FR  26200).  because  of 
passage  of  that  legislation. 

n.  Plan  Review 

A.  Current  Approved  Plan 

On  September  11. 1984  (49  FR  35631). 
EPA  approved  several  elements  of  the 
transportation  control  plan,  based  on 
adequate  commitments  for 
implementation  or  continued 
impleihentation.  These  measures 
included: 

1.  Improved  public  transit; 

2.  Parking  control; 

3.  Traffic  flow  improvements; 

4.  Bicycle  program. 

The  commitment  to  these  measures 
ensured  that  the  requirements  for  basic 
transportation  needs  were  satisfied. 
EPA  also  approved  the  element  of  the 
plan  regarding  conformity  of  federal 
actions  with  the  SIP. 


EPA  also  approved  a  change  to  the 
CO  nonattainment  area  which  reduced 
the  area  to  encompass  only  the  Medford 
Central  Business  District.  (For  complete 
description  of  the  CO  nonattainment 
boundary,  please  see  the  September  11. 
1984.  Federal  Renter  [49  FR  35631].) 

B.  Attainment  Domonstration 

The  attainment  analysis  was 
conducted  using  the  EPA  approved 
MOBILE  3  emission  factor  model  and 
predicts  attainment  by  December  31, 
1987,  through  the  use  of  the  above 
transportation  control  plan,  and  the 
implementation  of  the  I/M  program. 
Using  the  last  three  years  of  complete 
monitoring  data,  it  was  calculated  that  a 
base  year  of  1982  and  a  design 
concentration  of  13.8  parts  per  million 
(ppm).  should  be  used.  The  total 
emission  reduction  required  to  achieve 
the  standard,  above  and  beyond  the 
reduction  achieved  by  the  Federal  Motor 
Vehicle  Emission  Control  Program,  is  15 
percent.  In  the  State's  analysis,  the 
Medford  I/M  program  will  produce  a  24 
percent  emission  reduction,  more  than 
enough  to  attain  the  standard  in  the 
federally  required  time-frame. 

C.  I/M  Programs 

The  Medford  I/M  program,  which 
began  on  January  1. 1986,  is  biennial, 
and  identical  to  the  Portland  I/M 
program  design.  It  consists  of  the 
underhood  inspection  of  pollution 
control  equipment  for  cars  1975  and 
newer,  and  the  gaseous  emission 
measurements  from  the  tailpipes  of  all 
cars  twenty  years  old  and  newer.  The 
program  is  run  by  the  ODEQ  and  is 
enforced  by  vehicle  regi^ation.  There 
is  no  cost  of  repairs  limit  as  there  is  no 
provision  in  State  law  for  the 
designation  of  such  a  limit. 

ODEQ  determined  that  the  Medford- 
Ashland  Air  Quality  Maintenance  Area 
(AQMA)  would  be  the  most  effective 
boundary  for  the  I/M  program.  This 
decision  is  based  upon  various  factors: 
(a)  It  would  involve  less  of  a  regulatory 
burden  on  the  Jackson  County  residents 
than  would  a  county-wide  program;  (b) 
estimates  show  that  only  15  percent  of 
the  total  county  population  live  outside 
the  AQMA.  and  only  contributes  about  4 
percent  of  the  vehicle  miles  travelled  in 
the  Medford  CO  area:  (c)  an  AQMA- 
wide  program  is  less  costly  than  a 
county-wide  program.  The  Medford- 
Ashland  AQMA  boundary  minimizes 
the  number  of  vehicles  subject  to  the  1/ 
M  program,  while  achieving  the 
necessary  emission  reductions  to 
achieve  compliance  by  December  31. 
1987.  by  eliminating  the  more  remote 
areas  of  Jackson  County. 


It  is  proposed  that  the  underhood 
inspection  be  eliminated  for  1974  and 
older  model  year  vehicles  in  both  the 
Portland  and  Medford  inspection  areas. 
EPA  is  proposing  to  approve  this  action 
for  two  reasons:  (a)  Even  with  the 
change,  the  requirement  for  reasonably 
available  control  technology  (RACT)  is 
maintained;  and  (b)  the  impact  on 
carbon  monoxide  and  hydrocarbon 
emissions  is  insignificant.  The  proposed 
change  will  result  in  a  very  slight 
increase  in  vehicle  pass  rate  in  Portland, 
and  will  ease  the  concern  of  test 
severity  for  owners  of  older  model  cars 
and  trucks  in  the  Medford  area. 

in.  Proposed  Rulemaking  Action 

EPA  is  proposing  to  approve  the 
Medford  CO  attainment  plan  and  its 
attainment  date  of  December  31. 1987.  In 
addition,  EPA  is  proposing  to  approve  a 
modification  to  the  Oregon  I/M 
regulation  for  underhood  inspections  by 
eliminating  the  tampering  check  for  1974 
and  older  model  vehicles.  These 
proposed  approval  actions  are  based 
upon  plan  revisions  submitted  by  the 
ODEQ  on  October  9. 1985  and 
supplemented  on  February  13. 1986.  EPA 
is  also  proposing  to  remove  the  section 
110  (a)(2)(I)  construction  moratorium. 

Interested  parties  are  Invited  to 
comment  on  all  aspects  of  this  proposed 
approval  of  the  Oregon  SIP  revision. 
Comments  should  be  submitted  in 
triplicate,  to  the  address  listed  in  the 
front  of  this  Notice.  Public  comments 
postmarked  by  July  28. 1986  will  be 
considered  in  any  final  action  EPA  takes 
on  this  proposal. 

Under  5  U.S.C.  605(b).  the 
Administrator  had  certified  that  SIP 
approvals  do  not  have  significant  impact 
on  a  substantial  number  of  small  entities 
(46  FR  8709.  January  27. 1981). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Reporting  and  recordkeeping. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  March  14. 1988. 
Exnesta  B.  Barnes, 
Regional  Administrator. 
[FR  Doc.  86-14537  Filed  6-26-86;  8:45  am) 
■lUJNQ  cooc  uao-so-M 
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40  CFR  Parts  79,  SO,  and  M 

(AMS-fRL-3b38-a) 

Diesel  Fuel  OuaHty  Effects  on 
Emissions,  Durability,  Performance 
and  Costs;  Availability  of  a  Draft  Study 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability  of  a  draft 
studsr;  request  for  review  and  comment. 

summary:  This  notice  announces  the 
availability  to  the  public  of  a  draft  study 
performed  for  EPA  by  Energy  and 
Resource  Consultants  Inc.,  which 
examines  the  effects  of  diesel  fuel 
quality,  particularly  the  sulfur  content 
and  aromatics  content,  on  emissions, 
engine  durability,  and  engine 
performance. 

The  report  concludes  that  a  reduction 
in  fuel  sulfur  content  to  0.05  weight 
percent  would  not  only  reduce 
particulate  emissions,  but  would  also 
benefit  society  by  generating  savings  of 
about  four  times  the  increase  in  refining 
costs  (1.2  cents/gallon)  due  to  lower 
engine  wear  rates  and  increased  engine 
life  resulting  from  low  sulfur  fuel 
operation. 

The  desulfurization  process  was  also 
found  (using  the  Department  of  Energy's 
Refinery  Evaluation  Modeling  System) 
to  produce  a  decrease  in  the  average 
aromatics  content  of  fuel  from  the 
present  28.7  volume  percent  to  20.3 
volume  percent.  Further  aromatics 
reduction  to  17  volume  percent  could  be 
achieved  at  an  additional  cost  of  0.4 
cents/gallon.  This  fuel  aromatics 
decrease  would  significantly  decrease 
carbonaceous  particulate  emissions 
from  heavy-duty  diesel  engines,  but 
would  also  lower  fuel  energy  density 
and  therefore  lower  fuel  economy.  It 
was  hypothesized  in  the  report  however, 
that  the  aromatics  reduction  would 
result  in  higher  cetane  numbers,  which 
would  allow  engine  compression  ratio  of 
new  engines  to  be  lowered  thereby 
increasing  engine  efficiency  and 
offsetting  this  effect. 

Although  the  preliminary  cost 
analysis  results  from  the  refinery  model 
look  promising,  little  data  has  been 
uncovered  to  support  some  of  the 
study's  other  findings,  particularly  the 
degree  of  increased  engine  life 
associated  with  a  fuel  sulfur  reduction. 
Although  encouraged  by  the  findings 
contained  in  this  report  EPA  wishes  to 
obtain  additional  input  and  testing 
information  from  various  sources  before 
further  action  is  taken. 
DATES:  Written  comments  on  the  study 
must  be  received  on  or  before  October  27, 
1986. 


ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate,  if  possible) 
to:  Central  Docket  Section  (LE-131A), 
U.S.  Environmental  Protection  Agency. 
Attention:  Docket  No  A-86-03,  401 
Street.  SW.,  Washington,  DC  20460. 

Materials  pertaining  to  this  study  are 
contained  in  Public  Docket  A-86-03. 
This  docket  is  located  at  the  above 
address  in  the  West  Tower  Lobby. 
Gallery  1;  phone  (202)  382-7548.  The 
docket  may  be  inspected  between  8  a.m. 
and  3  p.m.  on  weekdays.  As  provided  in 
40  CFR  Part  2,  a  reasonable  fee  may  be 
charged  by  EPA  for  photocopying. 

FOR  FURTHER  INFORMATKMl  CONTACT: 
Mr.  Timothy  L.  Sprik,  U.S.  EPA  (SDSB- 
12).  Emission  Control  Technology 
Division,  2565  Plymouth  Road,  Ann 
Arbor,  MI  48105,  Telephone:  (313)  666- 
4276. 

Copies  of  the  study  may  be  requested 
at  this  number. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  March  of  1985.  EPA  promulgated 
particulate  emission  standards  of  0.25  g/ 
BHP-hr  for  heavy-duty  trucks  (greater 
than  8.500  lbs),  and  0.10  g/BHP-hr  for 
buses,  effective  for  the  1991  model  year; 
and  0.10  g/BHP-hr  for  both  heavy-duty 
trucks  and  buses  for  the  1994  model  year 
(50  FR  10606.  March  15, 1985).  During  the 
rulemaking  process,  manufacturers 
expressed  concern  over  diesel  sulfur 
levels,  commenting  that  sulfur  from  the 
fuel  could  be  a  problem  for  trap-oxidizer 
operation  either  through  trap  plugging 
from  engine-out  sulfate  emissions  or 
through  the  generation  of  significant 
particulate  sulfate  emissions  which 
would  make  it  impossible  to  meet  the 
standards.  To  address  this  concern 
commenters  recommended  that  EPA 
regulate  the  sulfur  content  of  diesel  fuel. 
EPA  responded  that  it  would  continue  to 
study  the  issue  and  if  warranted  would 
consider  regulating  diesel  fuel  sulfur 
content.  The  study  being  released  today 
is  an  initial  step  in  the  investigation. 

Both  the  aromatics  content  and  the 
back-end  distillation  temperature  of 
diesel  fuel  may  also  play  an  important 
role  in  generating  particulate  emissions. 
Aromatic  compounds  in  fuel  have  been 
found  to  contribute  significantly  to  both 
the  carbonaceous  fraction  of  particulate 
emissions  as  well  as  hydrocarbon 
emissions  from  heavy-duty  diesels 
under  transient  conditions.  Back-end 
volatility  has  also  been  correlated  with 
particulate  emissions.  While  addressing 
the  issue  of  diesel  fuel  sulfur,  EPA  plans 
to  investigate  the  effects  of  these  fuel 
variables  on  emissions,  and  their  cost  of 
control  as  well.  This  effort  is  being  made 
in  conjunction  with  numerous  other 


studies  attempting  to  identify  cost 
effective  strategies  to  reduce 
hydrocarbon  and  particulate  emissions 
in  order  to  reduce  the  degree  of  non- 
compliance with  the  National  Ambient 
Air  Quality  Standards  for  ozone  and 
particulate  matter. 

The  draft  report  by  Energy  and 
Resource  Consultants.  Inc.,  (ERC)  is  the 
first  step  of  an  effort  aimed  at 
determining  the  cost  and  benefits  of 
diesel  fuel  quality  modification.  After 
comments  on  this  study  are  received 
and  reviewed,  the  Agency  will  proceed 
with  a  comprehensive  analysis  of  this 
issue,  which  may  lead  to  a  decision  to 
regulate  diesel  fuel  quality. 

II.  Key  Results  of  Draft  Study 

The  draft  report  by  ERC  discusses  in 
detail  the  important  emission, 
performance,  and  durability  related 
properties  of  diesel  fuel  and  shows  how 
these  parameters  have  been  changing 
over  time.  A  version  of  the  Department 
of  Energy's  Refinery  Evaluation 
Modeling  System  (REMS)  was  used  by 
Sobotka  Consultants,  Inc.  to  estimate 
the  cost  involved  in  making  fuel 
compositional  changes. 

As  presented  in  the  report,  the  most 
important  emission-related  properties  of 
diesel  fuel  are  the  sulfur  content  and  the 
fraction  of  aromatics  in  the  fuel.  A 
reduction  in  fuel  sulfur  would  directly 
reduce  SO»  and  sulfate  emissions  while 
reducing  fuel  aromatics  would  reduce 
carbonaceous  particulate  emissions. 
ERC  concluded  that  back-end  volatility 
(e.g.,  the  90-percent  distillation  point) 
does  not  significantly  affect  particulate 
emissions. 

ERC  also  concluded  that,  in  addition 
to  the  emissions  benefit,  a  reduction  of 
fuel  sulfur  from  present  day  levels  of 
about  0.274  weight  percent  to  0.05 
weight  percent  would  reduce  corrosive 
engine  wear  and  extend  engine  life.  A  30 
percent  reduction  in  wear  rates  was 
estimated  and  used  in  the  cost 
effectiveness  analysis.  This  effect  is 
difficult  to  quantify,  however,  as  data  on 
the  subject  are  scarce. 

According  to  the  report,  a  reduction  of 
fuel  aromatics  content  would  also  have 
an  effect  on  engine  operation.  Cetane 
number  and  ignition  quality  would 
improve,  thus  aiding  cold  starting  and 
reducing  engine  noise.  Also,  fuel  energy 
density  would  decrease,  possibly 
reducing  fuel  economy,  but  ERC 
believes  that  a  reduction  in  compression 
ratio  made  possible  by  higher  cetane 
numbers  would  be  able  to  offset  this 
effect. 

The  REMS  refinery  model  was  used  to 
estimate  the  cost  of  reducing  fuel  sulfur 
alone  from  0.274  percent  to  0.05  percent. 
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The  results  of  the  model  showed  that  by 
segregating  the  production  of  diesel  fuel 
from  distillate  burner  fuels  and  by  using 
existing  desulfurization  capacity,  this 
sulfur  reduction  could  be  accomplished 
using  persent  capital  stock  at  a  cost  of 
about  1.2  cents  per  gallon.  ERC  claims 
that  this  cost  would  be  more  than  offset 
by  the  savings  generated  by  the 
increased  engine  life  resulting  from 
desulfurization. 

The  REMS  model  also  concluded  that 
the  desulfurization  process  would  effect 
a  reduction  in  aromatics  content  from 
the  present  28.7  volume  percent  to  about 
20.3  volume  percent  varying  from 
refinery  to  refinery.  Additional 
reduction  of  aromatics  content  to  17 
percent  would  increase  refining  cost  by 
an  additional  0.4  cents  per  gallon. 

in.  Request  for  Public  Comment 

EPA  is  currently  in  the  process  of 
undertaking  a  thorough  environmental 
and  economic  analysis  of  diesel  fuel 
quality.  As  part  of  this  process,  the 
Agency  is  also  planning  additional 
testing  and  analytical  efforts  to  better 
quantify:  (1)  The  cost  of  fuel 
modification,  (2)  the  effect  of  fuel  sulfur 
on  engine  wear,  (3)  the  effect  of  fuel 
modifications  on  fuel  economy,  and  (4) 
the  chemistry  of  sulfur  oxides  in  the 
urban  atmosphere.  EPA  invites  all 
interested  parties  to  review  the 
aforementioned  report,  as  well  as 
provide  information  that  will  aid  EPA  In 
prioritizing  its  future  efforts  with  respect 
to  determining  the  need  to  regulate 
diesel  fuel  quality.  Written  comments 
should  be  sent  to  the  address  listed 
above.  Parties  interested  in  discussing 
the  issue  of  diesel  fuel  modification  in 
person  should  contact  the  Agency 
contact  listed  above. 

We  are  particularly  interested  in 
comments  on  the  following  topics: 

1.  ERC's  conclusion  that  reducing  fuel 
sulfur  will  substantially  decrease  engine 
wear  is  based  on  the  results  of  a 
locomotive  study  (pp.  3-5  through  3-15) 
performed  in  1970  (SAE  Paper  #700892). 
EPA  requests  comments  on  whether  or 
not  extrapolating  data  from  this  study  to 
today's  heavy-duty  diesel  engines  with 
highly  formulated  oils  is  appropriate. 

2.  The  report  states  that  reducing  fuel 
aromatics  will  decrease  fuel  energy 
density,  but  that  a  decrease  in  engine 
compression  ratio  made  possible  by  the 
resulting  higher  cetane  numbers  would 
increase  engine  efficiency,  thus 
offsetting  this  effect.  We  request 
comment  on  the  effect  of  sulfur  and 
aromatics  control  on  fuel  energy  density 
and  on  the  effect  that  this  would  have 
on  maximum  power  and  fuel  economy  of 
existing  engines.  We  also  request 
comments  on  the  possibility  of  lowering 


the  compression  ratios  (p.  3-27)  of  new 
engines  because  of  higher  cetane  and 
the  effect  of  such  changes  on  fuel 
economy  and  maximum  power. 

3.  Lowering  the  aromatics  content 
could  increase  the  pour  point  and  cloud 
point  of  the  hiel  (pp.  2-10  to  2-11).  We 
request  comments  on  the  magnitude  of 
these  effects  as  well  as  on  the  feasibility 
and  cost  of  alleviating  the  problem  via 
dewaxing  or  cold-flow  improving 
additives. 

4.  In  order  to  quantify  the  benefits 
associated  with  lower  sulfur  dioxide 
emissions,  it  is  important  to  determine 
the  amount  of  sulfur  dioxide  converted 
to  sulfate  in  the  breathing  zone  (p.  3-4). 
Recommendations  concerning  a  more 
precise  method  of  modeling  the  amount 
of  conversion  are  requested. 

5.  The  REMS  model  assumes  that  the 
segregation  of  diesel  and  burner  fuel  for 
fuel  desulfurization  is  feasible.  We 
request  comment  on  the  feasibility  and 
cost  of  such  segregation  and  on  whether 
existing  capacity  can  be  used  and  is 
sufficient  for  desulfurization. 

6.  The  results  of  the  REMS  modeling 
show  that  aromatics  will  be 
substantially  reduced  by  the 
desulfurization  process  (p.  5-4).  As 
provious  studies  have  not  shown  this 
connection,  please  comment  on  whether 
this  represents  actual  refinery  operation 
or  if  it  is  merely  an  artifact  of  the 
modeling  procedure. 

Following  receipt  and  analysis  of  the 
comments,  the  Agency  will  decide  on 
the  proper  approach  to  be  taken 
concerning  diesel  fuel  quality. 

Dated:  )une  17, 1986. 
DoaR-Clay, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  Be-14542  Piled  6-26-86;  8:45  am) 
aauNQ  cooc  wao-M-n 


40  CFR  Part  81 
(A-S-FRL-3039-3] 

Designation  of  Areas  for  Air  Planning 
Purposes  Attainment  Status 
Designations;  Minnesota 

AOCNCV:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 


:  USEPA  proposes  to  revise  the 
carbon  monoxide  (CO)  designations  for 
the  City  of  Duluth  (Duluth)  and  the  City 
of  Rochester  (Rockester),  Minnesota 
from  nonattainment  to  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  CO.  These  revisions  to  the 
attainment  status  for  Duluth  and 
Rochester  are  based  on  a  request  from 


the  State  to  redesignate  these  areas  and 
on  the  supporting  data  the  State 
submitted.  (Under  the  Clean  Air  Act. 
designations  can  be  changed  if  data  are 
available  to  warrant  such  changes.) 

DATC  Comments  on  these  revisions  and 
on  the  proposed  USEPA  action  must  be 
received  by  July  28, 198a 

ADDRESSES:  Copies  of  the  redesignation 
requests,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses:  (It 
is  recommended  that  you  contact  Steven 
D.  Griffin,  at  (312)  353-3849  before 
visiting  the  Region  V  office.) 

U.S.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch. 

230  South  Dearborn  Street,  Chicago. 

Illinois  60604 
Minnesota  Pollution  Control  Agency. 

Division  of  Air  Quality,  1935  West 

County  Road  B-2.  Roseville. 

Miimesota  55113. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Culezian.  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-28).  U.S.  Environmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 

FOR  FURTHER  INFORHATION  CONTACT: 

Steven  D.  Griffin.  (312)  353-3849. 

SUPPI^MENTARY  INTORMATKMC  Under 
section  107(d)  of  the  Clean  Air  Act  (Act), 
the  Administrator  of  USEPA  has 
promulgated  the  attaiimient  status  for 
the  NAAQS  for  each  area  of  every  state. 
See  43  FR  8962  (March  3. 1978)  and  40 
CFR  Part  81.  These  area  designations 
may  be  revised  whenever  monitoring 
and  supportive  data  are  submitted  to 
USEPA.  The  primary  NAAQS  for  carbon 
monoxide  (CO),  which  is  set  forth  at  40 
CFR  50.8.  is  violated  if.  more  than  once 
in  a  calendar  year.  CO  concentrations 
exceed  either  (a)  The  maximum 
allowable  8-hour  concentration  of  9 
parts  per  million  (ppm):  or  (b)  the 
maximum  allowable  1-hour 
concentration  of  35  ppm. 

USEPA's  criteria  for  approving 
redesignation  requests,  as  they  pertain 
to  CO.  are  discussed  in  a  Federid 
Register  notice  of  January  22. 1961  (46 
FR  7182).  and  in  the  following  USEPA 
memoranda: 

1.  April  21. 1963.  from  Sheldon  Meyers 
to  Directors  of  Air  Management 
Divisions.  Subject:  Section  107 
Designation  Policy  Summary. 

2.  December  23. 1983,  from  G.T.  Helms 
to  Chiefs  of  Air  Programs  Branches, 
Region  I-X.  Subject:  Section  107 
Questions  and  Answers. 
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The  USEPA  policy  relevant  to  CO 
redesignations  is  summarized  as 
follows: 

1.  Generally,  all  available  data 
relative  to  the  attainment  status  of  an 
area  must  be  reviewed.  These  data  must 
include  the  most  recent  8  consecutive 
quarters  of  quality  assured, 
representative  air  quality  data  plus 
evidence  of  an  implemented  control 
strategy  that  USEPA  has  fully  approved. 
The  ambient  air  quality  data  must  show 
no  violations  of  the  NAAQS  to  support  a 
redesignation  from  nonattainment  to 
attainment. 

2.  Supplemental  information,  including 
available  modeling  data  should  also  be 
considered  to  determine  if  the 
monitoring  data  accurately  characterize 
the  "worst  case"  air  quality  in  the  area. 

3.  In  special  situations,  an  attainment 
designation  can  be  supported  using  the 
most  recent  4  quarters  of  exceedances- 
free  ambient  data  if  an  acceptable  state- 
of-the-art  modeling  analysis  is  provided 
showing  that  actual  enforceable 
emission  reductions  are  responsible  for 
the  observed  air  quality  improvements. 

On  March  3, 1978  (43  FR  9006).  USEPA 
originally  designated  Duluth  and 
Rochester,  Minnesota  as  nonattainment 
for  CO.  From  July  3. 1979  to  July  27, 1979. 
Minnesota  submitted  to  USEPA 
proposed  revisions  to  the  State 
Implementation  Plan  (SIP)  for  CO 
pursuant  to  Part  D  of  the  Act.  On  June 
16. 1980  (45  FR  40579),  USEPA  approved 
the  CO  SIP  revisions  for  Duluth  and 
Rochester.  The  CO  SIP  consisted  of 
control  strategies  based  on  the  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)  and  a  transportation  control 
plan  (TCP)  for  each  city  and  called  for  a 
compliance  deadline  of  December  31, 
1982,  for  attainment  of  the  CO  NAAQS. 
The  FMVCP  provides  for  emissions 
reductions  derived  from  pollution 
controls  on  late-model  vehicles.  The 
majority  of  creditable  emissions 
reductions  result  from  implementation  of 
the  FMVCP.  Relatively  minimal 
reductions  result  from  TCP 
implementation. 

On  June  13, 1985,  the  Minnesota 
Pollution  Control  Agency  (MPCA) 
requested  that  USEPA  redesignate 
Duluth  and  Rochester  to  attainment  for 
CO.  To  support  their  request,  the  State 
submitted  9  consecutive  quarters  of  air 
monitoring  data  for  Duluth  and  8 
consecutive  quarters  of  air  monitoring 
data  for  Rochester  which  showed  no 
violations  of  the  8-hour  or  1-hour 
standards.  In  addition,  because  the 
redesignation  is  based  on  evidence  of 
implemented  control  strategies,  MPCA 
also  discussed  the  SIP  status  of  the 
approved  CO  SIP  for  Duluth  and 
Rochester.  The  following  is  a  detailed 


discussion  of  the  Duluth  and  Rochester 
redesignations. 

A.  Duluth 

7.  Monitoring  Data 

The  monitoring  data  for  9  consecutive 
quarters  available  at  the  time  of  the 
State's  submittal  (January  1983  through 
March  1985)  showed  no  violations  of  the 
8-hour  CO  standard  and  no  exceedances 
of  the  1-hour  standard.  USEPA  notes 
that  the  sole  monitoring  site  in  Duluth, 
located  at  314  West  Superior  Street,  is 
situated  with  tall  buildings  on  either 
side  of  the  street,  creating  a  "street 
canyon"  affect.  This  monitor  is  in  a 
"worst  case"  location,  appropriate  for 
CO  monitoring. 

2.  SIP  Status 

Duluth's  TCP  was  prepared  by  the 
MPCA  and  the  Metropolitan  Interstate 
Committee  and  was  based  on  area-wide 
transportation  emission  screening 
modeling  and  microscale,  or  "hot  spot", 
modeling.  Area-wide  modeling  indicated 
that  attainment  of  the  NAAQS  for  CO 
was  possible  by  the  December  31, 1982, 
deadline  by  implementing  only  an 
FMVCP  control  strategy.  However,  "hot 
spot"  modeling  indicated  that  unless  a 
TCP  was  implemented,  there  would  be 
continued  nonattainment  at  locations 
along  Superior  Street  after  the  deadline, 
because  Superior  carried  the  highest 
average  daily  traffic  in  the  central 
business  district  (CBD).  In  addition,  low 
vehicle  speeds  and  stopping  and  idling 
at  intersections  with  traffic  signals 
contributed  to  the  CO  problem. 

In  order  to  alleviate  congestion  in  the 
CBD  and  assure  attainment  and 
maintenance  of  the  NAAQS.  Duluth's 
present  TCP  contains  the  following  key 
elements: 

1.  Traffic  was  diverted  fi^m  Superior 
Street  to  2nd  and  3rd  Streets,  a  one-way 
pair  above  the  CBD.  Due  to  construction 
activity,  traffic  will  continue  to  be 
diverted  from  or  restricted  on  Superior 
until  completion  of  Interstate  35 
(anticipated  in  1988).  1-35  is  located  just 
south  of  the  CBD  and  in  and  of  itself  is  a 
positive  step  in  significantly  improving 
traffic  flow. 

2.  Enforcement  of  parking  violations, 
such  as  double-parking  and  parking  in 
loading  zones,  was  increased. 

3.  Parking  facility  signs  were  posted  to 
help  motorists  locate  off-street  parking, 
thus  minimizing  unnecessary  driving. 

4.  A  voluntary  ban  on  goods  deliveries 
was  initiated  during  the  peak  driving 
hours  of  4:00  p.m.  to  6:00  p.m. 

5.  Additional  traffic  flow  measures 
included  improved  traffic  control 
signaling,  increased  availability  of  off- 


street  parking,  and  studies  aimed  at 
improving  Duluth's  transit  system. 

Only  one  TCP  measure  was  not 
completed.  The  City  of  Duluth  found  it 
infeasible  to  enlarge  the  turning  radius 
from  northbound  14th  Avenue  to 
westbound  3rd  Street  in  order  to 
facilitate  tractor-trailers.  This  decision 
was  based  on  problems  with  utilities 
relocation  and  right-of-entry  obligations. 
Further,  diversion  of  trucks  has  taken 
place  without  the  improvement.  A  sign 
has  recently  been  installed  on  14th 
Avenue  directing  trucks  to  3rd  Street. 

The  fundamental  purpose  of  the  non- 
implemented  TCP  measure  has  been  in 
fact  achieved,  i.e.,  diversion  of  traffic, 
and  all  other  TCP  measures  have  been 
implemented.  Therefore,  USEPA  has 
determined  that  the  probable  air  quality 
impacts  of  not  implementing  the 
measure  are  negligible  and  will  not 
require  the  improvement  as  a 
prerequisite  for  redesignation. 

B.  Rochester 

1.  Monitoring  Data 

The  eight  most  recent  consecutive 
quarters  of  monitoring  data  available  at 
the  time  of  the  submittal  (January  1983 
through  December  1984)  were  submitted 
by  the  State  which  showed  no  violations 
of  the  8-hour  or  1-hour  standards.  The 
only  CO  monitoring  site  in  Rochester, 
located  at  1st  Street  and  South 
Broadway,  has  never  recorded  a 
violation  of  the  1-hour  limit  of  35  ppm. 
The  monitoring  site  is  located  at  an 
intersection  bordered  by  multi-story 
buildings.  Broadway  carries  the  highest 
average  daily  traffic  in  the  CBD  at 
approximately  20,000  vehicles.  USEPA 
finds  that  the  site  monitors  CO  levels 
representative  of  "worst  case" 
concentrations  in  the  CBD. 

2.  SIP  Status 

Rochester's  TCP  was  based  on  area- 
wide  transportation  emission  screening 
modeling  and  "hot  spot"  modeling.  Both 
area-wide  and  "hot  spot"  models 
indicated  CO  NAAQS  attainment  by 
December  31, 1982.  if  only 
implementation  of  the  FMVCP  were  to 
occur.  However,  the  margin  of 
attainment  was  slight.  Therefore,  the 
Rochester  Olmstead  Council  of 
Governments  and  MPCA  decided  to 
develop  and  implement  a  TCP  for 
Rochester  to  reduce  CO  levels  in  the 
CBD,  thereby  ensuring  CO  attainment. 

The  elements  of  Rochester's  TCP,  as 
approved  by  USEPA,  and  the  status  of 
each  element  may  be  summarized  as 
follows: 

1.  Improved  Public  Transit,  Car-Pool 
and  Van-Pool  Strategies.  In  the  period 
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from  1979  through  1964,  miles  of  public 
transit  service  increased  51%,  ridership 
increased  65%.  and  an  employee- 
sponsored  pass  program  and  a  Shop-N- 
Ride  program  were  implemented.  In 
addition.  13  buses  were  purchased  and 
14  passenger  shelters  were  installed 
during  this  period.  More  buses,  shelters 
and  CBD  transfer  facility  improvements 
are  planned  for  the  future.  Progress  in 
the  car-pool/van-pool  strategy  includes 
the  Rochester  Area  Ridesliare  Program, 
which  features  computer  matching  of 
participants. 

Z.  Parking  Improvements.  Based  on  a 
1977  parking  study,  rates  were  increased 
on  CBD  parking  meters  and  parking 
areas  were  increased  for  CBD 
employees.  In  addition,  from  1930 
through  1982,  parking  was  removed  in 
areas  of  turn  lanes  and  loading  zones  to 
improve  traffic  flow. 

3.  Improved  Traffic  Signalization.  In 
the  period  from  1979  through  1980. 
signals  were:  installed  at  7th  Street  and 
2nd  Avenue  NE.;  synchronized  on  2nd 
Street  SW.;  and  on  1st  Avenue  SW.;  and 
removed  at  9th  Street  and  North 
Broadway.  In  1984.  synchronization  of 
signals  on  11th  Avenue  NE.  was 
completed  to  accommodate  traffic  flow 
and  to  improve  separation  of  vehicle 
and  pedestrian  traffic.  Elimination  of 
traffic  signals  at  3rd  Street  and  South 
Broadway  is  planned  for  1986-1987. 

4.  Traffic  Flow  Improvements.  West 
Silver  Lake  Drive  was  reconstructed,  as 
provided  in  the  TCP,  in  1979.  In  addition, 
the  TCP  will  provide  for  restricting  left 
turns  into  CBD  private  accesses  and  will 
coincide  with  the  planned  upgrade  of 
Broadway  to  an  expressway  in  198ft- 
1987.  A  referendum  on  a  CBD  one-way 
pair  of  streets  was  deleted  &om  the 
TCP,  because  construction  of  the 
expressway  rendered  the  plan 
infeasible. 

5.  Bikeways.  Expansion  of  the 
bikepath  system  is  ongoing. 

6.  Plug-In  Heaters  for  Public  Parking 
Structures.  The  results  of  a  St.  Cloud. 
Minnesota  study  into  the  feasibility  of 
vehicle  plug-in  heaters  to  reduce 
emissions  from  cold  engine  starts  were 
reviewed,  and  it  was  found  that  such 
heaters  could  be  installed  on  long-term 
spaces  in  Rochester  in  the  future. 

7.  Contingency  Plan  for  Peak  CO 
Periods.  Rochester  has  developed 
strategies  for  controlling  CO  when 
concentrations  readi  peak  levels. 
Strategies  will  be  implemented  as 
needed. 

Although  this  could  be  considered  a 
"supplemental  control  system"  (SCS) 
addressed  in  section  123  of  the  Clean 
Air  Act,  USEPA  determined  that  in  this 
case  this  portion  of  the  plan  was 
approvable  because  the  plan  without 


this  measure  still  assures  attainment 
and  maintenance  of  the  CO  NAAQS. 
Recently,  also,  in  a  Notice  of  Proposed 
Rulemaking  concerning  a  Denver, 
Colorado  plan,  USEPA  determined  that 
in  certain  circumstances  section  123 
does  not  restrict  the  credit  that  may  be 
given  in  an  attainment  demonstration 
for  reductions  from  transporiation 
control  plans  that  constitute  an  SCS.  See 
49  FR  8049,  March  5, 1984. 

a  Additional  Strategies. 

Additional  measures,  which  were  not 
part  of  the  SIP  but  are  anticipated  to 
have  a  positive  impact  on  CO  levels, 
include  the  reconstruction  of  signals  at 
6th  Street  and  South  Broadway  in  1981. 
the  current  construction  of  West  River 
Parkway,  and  the  construction  of 
alternate  routes  around  the  City  by  1988. 

Of  the  above  stated  strategies,  USEPA 
recognizes  the  deletion  of  the 
referendum  for  a  one-way  pair  of  streets 
(Item  4.]  as  the  only  unimplemented 
strategy.  However,  as  a  referendum  the 
measure  does  not  have  any  impact  on 
CO  concentrations.  Therefore.  USEPA 
does  not  require  this  measure  as  an 
element  in  redesignation. 

Conclusion 

USEPA  proposes  to  redesignate 
Duluth  and  Rochester,  Minnesota  from 
nonattainment  to  attainment  for  the  CO 
NAAQS.  USEPA  believes  the  State  has 
adequately  supported  its  request  to 
redesignate  Duluth  and  Rochester, 
Minnesota  to  attainment  for  the  CO 
NAAQS  based  on: 

(1)  An  approved,  implemented  TCP, 
including  control  measures  necessary  to 
attain  the  CO  NAAQS  prior  to  the  date 
of  the  redesignation  request. 

(2)  At  least  8  quarters  of  ambient  air 
quality  data  which  show  no  violations 
of  the  8-hour  or  1-hour  standards,  and 

(3)  Continued  implementation  of  the 
FMVCP  to  ensure  hiture  maintenance  of 
the  CO  NAAQS. 

USEPA  wiU  also  review  the  most 
recent  CO  air  quality  data  prior  to 
redesignating  either  Duluth  or  Rochester 
to  attainment  for  CO. 

USEPA  notes  that  its  final  rulemaking 
action  redesignating  Duluth  and 
Rochester  from  nonattainment  to 
attainment  for  CO  will  make  the  CO 
section  110(a)(2)(I]  growth  restrictions 
no  longer  applicable  in  these  areas. 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  redesignation.  Written 
comments  received  by  the  date  specified 
above  will  be  considered  in  determining 
whether  USEPA  will  approve  the 
redesignation.  After  review  of  all 
comments  submitted,  the  Administrator 
of  USEPA  will  publish  in  the  Federal 


Register  the  Agency's  final  action  on  the 
redesignation. 

Under  5  U.S.C.  805(b).  the 
Administrator  has  certified  that 
redesignations  to  attainment  do  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  87t)9). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Aathoritr  42  U.&C  7401-7642. 

Dated:  December  28. 1985. 
RooOTt  Spnnger, 
Acting  Regional  Administrator. 
(FR  Doc.  88-14538  Filed  fr-26-86;  8:45  amj 
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40  CFR  Parts  795  and  799 
IOPTS-420M:  FRL-3008-S] 

Methytcydopentane  and  Commercial 
Hexane;  Propoeed  Test  Rule 

Correction 

In  FR  Doc.  88-10711  beginning  on  page 
17854  in  the  issue  of  Thursday,  May  15, 
1986.  make  the  following  corrections: 

1.  On  page  17855.  in  the  third  column, 
in  the  third  line  from  the  bottom.  "(Ref. 
(0"  should  read  "(Ref.  9)". 

2.  On  page  17658.  in  the  second 
column,  in  the  second  line  of  the  first 
complete  paragraph.  "<1.0"  should  read 
">1.0". 

3.  On  page  17859.  in  the  second 
column,  in  the  second  line.  "30  mil" 
should  read  "30  ml". 

4.  On  page  17861,  in  the  first  column, 
in  the  tenth  line  of  the  second  complete 
paragraph.  "375  on  ppm"  should  read 
"1,375  ppm". 

$795,232    [Corrected] 

5.  On  page  17869.  in  the  first  column, 
in  the  heading  for  S  795.232 
"pharmacokinetics"  is  misspelled. 

5a.  In  the  same  column,  in  the  fifth 
line  of  paragraph  (c)(lKi), 
"toxicological"  is  misspelled. 

5b.  In  the  second  column,  in  the  ninth 
line  of  paragraph  (cn2)(iiMC).  "2  cm," 
and  "Scmi"  should  read  "2cm*'  and 
"Scm**  respectively. 

§7»9.2S35    (Corrected] 

6.  On  page  17870.  fai  the  third  column, 
the  section  designation  should  read 

S  799.2535. 

§799.2156    (Corrected] 

7.  On  page  17871.  in  the  first  column, 
in  the  second  line  of  paragraph  (b)  of 

S  799.2155  "plant"  should  read  "plans". 


> 
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7a.  On  page  17872.  in  the  second  line 
of  the  third  column,  "(test"  should  read 
'Test". 

7b.  In  the  same  column,  in  the  fifth 
line,  ■'2,4-DMp"  should  read  "2.4-DMP ". 

7c.  In  the  same  column,  in  the  11th 
line,  "groups"  should  read  "group". 

7d.  In  the  same  column,  in  the  12th 
line,  "'«CV"  should  read  "•<:". 

BILUNQ  CODE  1S0S-01-M 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  247  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement, 
Contracts  for  the  Preparation  of 
Personal  Property  for  Shipment  or 
Storage 

agency:  Department  of  Defense  (DoD). 
action:  Proposed  rule  and  request  for 
comments. 

summary:  The  Department  of  Defense 
proposes  to  amend  DoD  FAR 
Supplement  Section  247.271.  Contracts 
for  the  Preparation  of  Personal  Property 
for  Shipment  or  Storage,  and 
corresponding  clauses  in  DoD  FAR 
Supplement  Section  252.247,  by  deleting 
various  schedules  and  clauses  and 
revising  other  coverage.  The  deleted 
material  will  be  published  in  the  DoD 
Personal  Property  Traffic  Management 
Regulation  (DoD  4500.34-R)  in  amended 
format.  The  effect  of  this  action  will  be 
to  establish  a  uniform  performance  work 
statement  (PWS)  for  the  procurement  of 
personal  property  packing  and 
containerization  services.  The  proposed 
coverage  does  not  have  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors  and  does  not 
have  a  significant  effect  beyond  the 
internal  operating  procedures  of  the 
Department  of  Defense.  Therefore, 
public  comments  are  not  required  in 
accordance  with  Pub.  L.  98-577. 
However,  any  comments  received  on  or 
before  the  date  shown  below  will  be 
considered  in  the  formulation  of  a  final 
rule. 

date:  Comments  on  the  proposed 
revisions  should  be  submitted  in  writing 
to  the  Executive  Secretary,  DAR 
Council,  at  the  address  shown  below  on 
or  before  August  26, 1986.  Please  cite 
DAR  Case  86-43  in  all  correspondence 
related  to  this  issue. 
address:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council.  ATTN: 
Mr.  Charies  W.  Lloyd.  Executive 
Secretary,  ODASD(P)/DARS.  c/o 
OASD(A*L)(MRS).  Room  3C841,  The 
Pentagon.  Washington,  DC  20301-3062. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 

Secretary,  DAR  Council,  telephone  (202) 

697-7266. 

SUPPt^MENTARY  INFORMATION: 

A.  Background 

At  the  direction  of  the  Deputy 
Assistant  Secretary  of  Defense 
(Manpower,  Reserve  Affairs,  and 
Logistics),  a  joint  service  committee 
drafted  a  model  performance  work 
statement  (PWS)  for  the  acquisition  of 
personal  property  packing  and 
containerization  services.  This  model 
PWS  has  been  tested  at  several  DoD 
military  installations  since  1983.  The 
proposed  amendment  will  establish  the 
PWS  as  the  single  format  for  the 
procurement  of  personal  property 
packing  and  containerization  services. 
Specifically.  DFARS  clauses  presently 
published  at  252.247-7102.  Estimated 
Quantities;  252.247-7103,  Schedule 
Formats;  252.247-7110,  Performance; 
252.247-7111,  Time  Requirements; 
252.247-7113,  Vans;  252-247-7117, 
Additional  Marking  Instructions; 
252.247-7118;  Weight  Certificates;  and 
252.247-7119,  Report  of  Lost/Damanged 
Material  will  be  deleted.  The  deleted 
material  will  be  incorporated  in  the 
PWS  by  an  amendment  to  the  DoD 
Personal  Property  Traffic  Management 
Regulation  (DoD  4500.34-R).  In  addition 
to  the  foregoing,  minor  modifications  are 
proposed  for  the  remaining  coverage  in 
247.271  and  252.247  to  accommodate  the 
PWS. 

B.  Regulatory  Flexibility  Act 
Information 

Since  the  proposed  coverage  is  not 
required  to  be  publicized  for  public 
comment,  the  Regulatory  Flexibility  Act 
does  not  apply. 

C  Paperwork  Reduction  Act 

The  proposed  coverage  does  not 
contain  new  information  collection 
requirements  which  require  the  approval 
of  0MB  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  247  and 
252 

Government  procurement. 
Charles  W.  Uoyd. 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Part  247  and  252  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  247  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202,  DoD 
Directive  5000.35.  and  DoD  FAR  Supplement 
201.301. 


PART  247— TRANSP0RTA1  ION 

2.  Section  247.271-3  is  amended  by 
revising  paragraph  (b)(2);  by  deleting 
from  the  first  sentence  of  paragraph 
(b)(3)  the  phrase  "other  than  attempted 
pickup  or  delivery";  by  revising  in  the 
addresses  contained  in  the  last  sentence 
of  paragraph  (c)(1)  zip  codes  reading 
"07002"  and  "94626"  to  read  "07002- 
5302"  and  "94626-5000"  respectively;  by 
removing  in  the  addresses  contained  at 
the  end  of  the  last  sentence  of  paragraph 
(c)(2)  the  words  "Washington,  D.C. 
20315"  and  inserting  the  words  "5611 
Columbia  Pike.  Falls  Church,  VA  22041- 
5050"  to  read  as  follows: 

247.271-3    Procedure. 


(b)  •  *  * 

(2)  Additional  Services.  Additional 
services  include,  but  are  not  limited  to. 
hoisting  or  lowering  of  articles,  waiting 
time,  special  packaging,  stuffing  or 
unstuffing  of  seavan  containers  and 
other  services  not  specified  in  the  bid 
items.  Additionally,  local  moves  that  do 
not  require  drayage  may  be  procured  by 
the  houriy  rate  of  constructive  weight 
methods.  The  rate  will  include  packing, 
movement,  inventorying,  unpacking, 
removal  of  debris  and  other  services 
necessary  for  completion  of  the 
movement.  Each  ITO  shall  determine  if 
local  requirements  exist  for  any 
additional  services. 


3.  Section  247.271-4  is  amended  by 
removing  paragraph  (a)(3):  by 
redesignating  the  existing  paragraph 
(a)(4)  as  (a)(3);  by  revising  the  first 
sentence  of  the  redesignated  paragraph 
(a)(3);  by  removing  the  last  sentence  of 
the  redesignated  paragraph  (a)(3);  by 
substituting  in  paragraph  (b)(1)  the 
reference  "252.247-7103"  in  place  of  the 
reference  "252.247-7107";  by 
substituting  in  paragraph  (b)(2)  the 
reference  "252.?  17-7107"  in  place  of  the 
reference  "252.247-7105":  by  substituting 
in  paragraph  (b)(4)  the  reference 
"252.247-7105"  in  place  of  the  reference 
"252.247-7106";  by  substituting  in 
paragraphs  (b)(5)  the  reference  "252.247- 
7106"  in  place  of  the  reference  "252.247- 
7107";  by  substituting  in  paragraph  (bH6) 
the  reference  "252.247-7107"  in  place  of 
the  reference  "252.247-7108"  in  both 
places;  by  substituting  in  paragraph 
(b)(7)  the  reference  "252.247-7108"  in 
place  of  the  reference  "252.247-7109";  by 
revising  paragraphs  (b)(8)  through 
(b)(15);  and  by  removing  paragraphs 
(b)(16)  through  (b)(19)  to  read  as  follows: 
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schedut*  fonnats,  and  contract  ctausat. 

(a) 

(3)  The  contracting  officer  shall  insert 
the  schedules  as  provided  by  the 
installation  transportation  offioe  as 
contained  in  DoD  4500.34-R,  Personal 
Property  Traffic  Management 
Regulation,  in  solicitations  and  resulting 
contracts  for  the  preparation  of  personal 
property  for  movement  or  storage,  and 
for  performance  of  intra-aty  or  intra- 
area  movement. 
***** 

(8)  252.247-7109,  Demurrage. 

(9)  252.247-7110.  Liability. 

(10)  252.247-7111,  Erroneous 
Shipments. 

(11)  252.247-7112,  Subcontracting. 

(12)  252.247-7113.  Drayage. 

(13)  252.247-7114,  Additional  Services. 

(14)  FAR  52.247-2,  Permits, 
Authorities,  or  Franchises. 

(15)  FAR  52.247-8.  Estimated  Weight 
or  Quantities  Not  Guaranteed. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  252.247-7100  is  amended  by 
changing  the  date  of  the  clause  to  read 
"(1986)"  in  lieu  of  "(FEB  1983)":  by 
inserting  in  paragraph  (a)  of  the  clause, 
following  the  second  sentence,  a 
sentence  in  parentheses;  and  by  adding 
paragraphs  (c)  and  (d)  to  the  clause  to 
read  as  follows: 

252.247-7100    Evaluation  of  bids. 

***** 

(a)  *  *  *  (If  there  is  to  be  no  charge 
for  an  item,  an  entry  such  as  "No 
charge",  or  the  letters  "N/C"  or  "O", 
must  be  made  in  the  unit  price  column  of 
the  schedule.)  *  *  * 

(b)  *  *  *  *  * 

(c)  When  drayage  is  necessary  for  the 
accomplishment  of  any  item  within  the 
bid  schedule,  costs  for  bridge  or  ferry 
tolls,  road  use  charges  or  similar 
expense  shall  be  included  in  the  unit 
price. 

(d)  Unless  otherwise  provided  herein, 
prices  must  be  stated  in  amounts  per 
hundred  pounds  or  gross  or  net  weights, 
whichever  is  applicable.  All  charges 
shall  be  subject  to  and  payable  on  the 
basis  of  a  minimum  weight  of  hundred 
pounds  net  or  gross,  whichever  is 
applicable. 


25Z247-7102    (Raniovad] 

5.  Section  252.247-7102  is  removed 
and  the  section  is  marked  "Reserved." 

252.247-7103    [Ramovad] 

6.  Section  252.247-7103  is  removed. 


7.  Section  252.247-7104  is  redesignated 
as  52.247-7103  and  the  redesignated 
section  is  amended  by  changing  the  date 
of  the  clause  to  read  "(1986)"  in  lieu  of 
"(APR  1977)";  by  removing  the 
parenthetical  reference  in  paragraph  (i) 
of  the  second  sentence  of  die  clause  die 
word  "Container"  and  the  words  "and 
Air  Cargo":  by  removing  in  paragraph 
(ii)  of  the  second  sentence  of  the  clause 
the  word  "and";  by  changing  the  period 
at  the  Old  of  the  second  sentence  of  the 
clause  to  a  semicolon;  and  by  revising 
the  remaining  text  of  the  clause  to  read 
as  follows: 

252.247-7103    Scop*  Of  contract 

***** 

and  the  handling  of  shipments  into  and 
out  of  the  contractor's  facility.  Excluded 
from  the  scope  of  this  contract  is  the 
furnishing  of  like  services  or  materials 
which  are  provided  incident  to  complete 
movement  of  personal  property  when 
purchased  by  the  Through  Government 
Bill  of  Lading  or  other  method/mode  of 
shipment  or  property  to  be  moved  under 
the  Do-It-Yourself  moving  program  or 
otherwise  moved  by  the  owner. 
***** 

8.  Section  252.247-7105  is  redesignated 
as  252.247-7104  and  the  redesignated 
section  is  amended  by  changing  the  date 
of  the  clause  to  read  "(1986)"  in  lieu  of 
"(MAY  1970)";  by  revising  at  the 
beginning  of  the  last  sentence  of  the 
clause  the  word  "Orders"  to  read  "New 
orders";  and  by  adding  a  sentence  at  the 
end  of  the  clause  to  read  as  follows: 

252.247-7104    Period  of  contract 

***** 

Orders  required  for  the  completion  of 
services  (for  shipments  in  the 
Contractor's  possession)  may  be  placed 
against  this  contract  for  180  days  past 
the  end  date. 


252.247-7105  ttirough  252.247- 

7108    tR«<*ralgnat*d  from  242.247-7106 

tifrough  252.247-109] 

9.  Sections  252.247-7106  through 
252.247-7109  are  redesignated  as 
252.247-7105  through  252.247-7108 
respectively 

252.247-7110  and  252.247-711    IRanwwad] 

10.  Sections  252.247-7110  and  252.247- 
7111  are  removed. 

2S2Jt€7-7W9    piadaalgMiad  from 
252.247-7112] 

11.  Section  252.247-7112  is 
redesignated  as  252.247-7109  and  the 
redesignated  section  is  amended  by 
revising  the  reference  in  the 
introductory  paragraph  reading 


"247.271-4{bHl0)"  to  read  "247.2n- 

4(b)(8)". 

252.247-7113    [Ramevad] 

12.  Section  252.247-7113  is  removed. 

2S2.247-7113    {RadaaloMlad  ffom 
252.247-7114] 

13.  Section  252.247-7114  is 
redesignated  as  252.247-7113. 

252.247-7110    ptadaalgnatad  from 
252.247-7tiq 

14.  Section  252.247-7115  is 
redesignated  as  252.247-7110  and  the 
redesignated  section  is  amended  by 
revising  the  reference  in  the 
introductory  paragraph  reading 
"247.271-4(b)(13)"  to  read  "247.271- 
4(b)(9)". 

15.  Section  252.247-7116  is 
redesignated  as  252.247-7111  and  the 
redesignated  section  is  amended  by 
revising  the  reference  in  the 
introductory  paragraph  reading 
"247.271-4(b)(14)"  to  read  "247.271- 
4(b)(10)";  by  changing  the  date  of  the 
clause  to  read  "(1988) "  in  lieu  of  "(MAY 
1977)";  by  revising  the  last  sentence  of 
paragraph  (b)  of  the  clause;  and  by 
inserting  in  the  last  sentence  of 
paragraph  (c)  of  the  clause  between  the 
word  "additional"  and  the  word 
"transportation"  the  words  "shipment 
preparation,  drayage,  and"  to  read  as 
follows: 

252.247-7 1 1 1    Erronaoua  aWpntanta. 
*        *        •        *        • 

(b)  *  *  *  The  Contractor  shall  be 
liable  for  all  costs  incurred  including 
charges  for  preparation,  drayage  and 
transportation  in  excess  of  what  it 
would  have  cost  the  Government  had 
the  entire  lot  been  shipped  at  the  same 
time. 


252.247-7117,  2S2.247-7118  and  252.247- 
7119    ptamovsd] 

16.  Sections  252.247-7117,  252Ji47- 
7118,  and  252.247-7119  are  removed. 

252.247-7112    [Radeaignatad  from 
2S2.247-7t20] 

17.  Sections  252.247-7120,  is 
redesignated  as  252.247-7112  and  the 
redesignated  section  is  amended  by 
revising  the  reference  in  the 
introductory  paragraph  reading 
"247.271-4(b)(18)"  to  read  "247.271- 
4(b)(ll)". 

18.  Section  252.247-7121  is 
redesignated  as  252.247-7114  and  the 
redesignated  section  is  revised  to  read 
as  follows: 
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252.247-7114    Additional  aarvicas. 

As  prescribed  at  247.271-4(b)(13). 
insert  the  following  clause: 

Additional  Services  (1S86) 

Additional  services  not  included  in  the 
schedule,  but  required  for  satisfactory 
completion  of  the  services  ordered  under  this 
contract  shall  b»€  provided  at  a  rate 
comparable  to  the  rate  for  like  services  as 
contained  in  tenders  on  file  with  the  ICC, 
state  regulatory  bodies,  or  MTMC.  in  effect  at 
time  of  order. 

(End  of  clause) 

(FR  Doc.  86-14535  Filed  6-28-86:  8:45  am] 

BtLUNQ  CODE  MIO-Ot-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Availability  of 
a  Final  Suppiemental  Environmental 
Impact  Statamant  (SEIS)  on  the  Use  of 
Lead  Shot  for  Hunting  Migratory  Birds 
In  United  States 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  availability. 

SUMMARY:  This  Notice  advises  that  the 
Final  SEIS  on  the  Use  of  Lead  Shot  for 
Hunting  Migratory  Birds  in  the  United 
States  has  been  approved  and  will  be 
available  to  the  public  upon  request. 

This  Final  Supplement  to  the  1976 
Final  Environmental  Statement  (FES)  on 
the  same  subject  incorporates 
information  from  the  earlier  document 
and  summarizes  information  from 
analyses  of  additional  data  that  have 
become  available  since  1976  on  lead 
poisoning  of  endangered  and 
nonendangered  migratory  birds  due  to 
lead  shot  ingestion.  Alternatives 
considered  in  the  1976  FES  were 
reevaluated  in  the  context  of  an 
expanded  scope  of  concern  for  lead 
poisoning  in  a  broader  range  of 
migratory  birds,  particularly  the  bald 
eagle.  The  overall,  long-term  objective  of 
the  1986  Final  SEIS  is:  to  promulgate 
annual  regulations  for  waterfowl 
hunting  seasons  that  will  eliminate  lead 
poisoning  resulting  from  ingestion  of 
spent  lead  shot  from  shotshells  as  a 
significant  mortality  factor  among 
migratory  bids. 

In  the  Final  SEIS,  nine  alternative 
strategies  have  been  described  and 
evaluated  in  terms  in  their  respective 
potential  for  enabling  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  to  attain  the 
ovetall  objective.  The  alternatives 
include  a  range  of  constraints  on  hunter 


use  of  lead  shot  for  harvesting 
waterfowl  that  provide  varying  degrees 
of  bald  eagle  and  waterfowl  protection 
from  lead  shot  exposure.  The  Final  SEIS 
establishes  as  the  preferred  alternative 
a  phased  ban  on  the  use  of  lead  shot  for 
waterfowl  and  coot  hunting  beginning  in 
the  1986-87  hunting  season  that 
culminates  in  a  nationwide  ban  in  the 
1991-92  season. 

DATES:  Effective  on  July  7. 1988.  A 
record  of  decision  (ROD)  will  be 
published  in  the  Federal  Register  within 
35  days  of  the  date  of  this  Notice  to 
establish  selection  of  and  justification 
for  a  preferred  alternative. 
ADDRESSES:  Copies  of  this  Final  SEIS 
may  be  obtained  by  making  a  written 
request  to  Director,  (FWS/MBMO),  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior,  Room  536.  Matomic 
Building.  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  RoUin  Sparrowe,  Chief,  Office  of 

Migratory  Bird  Management.  U.S.  Fish 

and  Wildlife  Service,  Matomic  Building, 

Room  536.  Washington.  DC  20240  (202/ 

254-3207). 

SUPPLEMENTARY  INFORMATION:  On 

December  19. 1985.  the  FWS  published 
in  the  Federal  Register  (50  FR  51752)  a 
Notice  of  Availability  of  a  Draft  SEIS  on 
the  use  of  lead  shot  for  hunting 
migratory  birds  in  the  United  States. 
Alternative  V  of  the  Draft  SEIS 
evaluated  the  option  of  a  total 
nationwide  ban  on  the  use  of  lead  shot 
for  all  migratory  game  bird  hunting  (not 
only  waterfowl  hunting),  focusing 
specifically  on  implementation  of  a  4- 
year  phase-in  based  on  the  four 
waterfowl  Flyways.  Such  a  phase-in 
was  the  primary  mechanism  considered 
for  accomplishing  a  nationwide  ban,  and 
had  been  evaluated  in  the  1976  FES. 
Implementation  of  a  national  ban  in  a 
shorter  period  was  discussed,  but  not 
given  in-depth  consideration  due  to  the 
judgement  that  it  was  impractical. 
Public  comment  received  in  response  to 
the  Draft  SEIS  indicated  considerable 
public  support  for  the  concept  of  a 
nationwide  ban  alternative.  Moreover, 
the  public  comments  presented 
information  indicating  that  this 
alternative  might  be  superior  as  a  long- 
term  strategy  to  the  Draft  SEIS* 
preferred  alternative,  and  argued 
convincingly  that  a  nationwide  ban 
should  be  considered  as  the  preferred 
alternative  in  the  Final  SEIS.  The  public 
comments  also  suggested  that  the  FWS 
should  evaluate  phase-in  scenarios 
other  than  those  carried  out  on  a 
Flyway-by-Flyway  basis. 
This  public  input  on  the  Draft  SEIS  led 


the  FWS  to  reevaluate  its  position.  As 
this  reevaluation  progressed,  the  FWS 
several  times  extended  or  reopened  the 
opportunity  for  public  comment  (51  FR 
3086;  51  FR  10415).  Moreover.  Following 
receipt  of  a  detailed  request  for  an 
absolute  ban  on  lead  shot  in  waterfowl 
hunting,  to  take  effect  in  the  1987-88 
season,  the  FWS  pubUshed  a  summary 
of  the  request  and  its  contentions,  and 
sought  additional  public  input  (51  FR 
6012).  In  that  notice,  the  FWS  indicated 
that  comments  on  the  requested  ban 
would  be  considered  in  the  preparation 
of  the  Final  SEIS:  copies  of  the  notice 
were  transmitted  directly  to  States, 
major  conservation  organizations  and 
individuals  who  had  shown  an  interest 
in  the  alternatives  under  consideration. 
This  comment  period  was  also  extended 
(51  FR  10415).  During  this  last  extension, 
the  FWS  was  informed  of  support 
among  State  fish  and  wildlife 
professionals  (members  of  the 
International  Association  of  Fish  and 
Wildlife  Agenices  [lAFWA])  for  the 
nationwide  lead  shot  ban  alternative. 
The  lAFWA  endorsed  a  5-year  phase-in 
with  a  deadline  one  year  longer  than  the 
Draft  SEIS'  Alternative  V  and  one  that 
considered  only  waterfowl  hunting,  not 
all  migratory  game  bird  hunting.  lAFWA 
suggested  that  the  mechanics  of  the 
phase-in  be  altered  to  focus,  not  upon 
Flyways,  but  upon  a  hunting  intensity 
criterion,  so  that  the  most  intensely 
hunted  counties  would  be  the  first  to  be 
monitored  and/or  converted  to  nontoxic 
shot. 

Based  upon  this  pubic  input  the  FWS 
made  several  changes,  which  are 
reflected  in  this  Final  SEIS.  First,  the 
discussion  of  the  lead  shot  ban 
alternative  was  expanded,  with 
subaltematives,  to  clarify  that  there  was 
more  than  one  approach  to 
accomplishing  that  action.  Second,  the 
mechanism  of  a  ban  on  lead  shot  use  in 
less  than  four  years,  e.g..  during  the 
1987-88  season,  was  moved  from  the 
Draft  SEIS'  list  of  alternatives 
considered  but  not  given  in-depth 
analysis,  and  discussed  as  one  of  the 
subaltematives.  Third,  the  FWS  chose  to 
designate  as  "preferred"  a  combination 
of  the  Draft  SEIS'  preferred  alternative 
approach  for  the  1985-86  and  1986-87 
hunting  seasons  with  the  Draft  SEIS" 
alternative  of  a  phased-in  lead  shot  ban, 
using  the  lAFWA-supported  structure, 
for  the  1987-88  subsequent  hunting 
seasons. 

The  preferred  alternative  of  the  Final 
SEIS,  Alternative  VIU,  proposes  to: 
utilizing  a  phasing  approach,  prohibit 
the  use  of  lead  shot  for  waterfowl  and 
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coot  hunting  in  zones  where  a  known  or 
potential  lead  poisoning  problem  is 
identiFied  by  the  FWS  using  criteria  for 
waterfowl.  Phasing  will  culminate  in  a 
total,  nationwide  ban  on  the  use  of  lead 
for  waterfowl  and  coot  hunting  by  the 
1991-92  waterfowl  hunting  season.  The 
current  FWS  strategy,  utilizing  criteria 
for  identifying  areas  necessary  for  bald 
eagle  and  waterfowl  protection,  is  an 
integral  part  of  this  alternative  and 
would  apply  for  the  1986-87  waterfowl 
hunting  season. 

The  FWS  has  selected  Alternative 
VII3  as  the  preferred  action  because  it 
has  the  best  balance  of  benePits  overall 
as  demonstrated  by  impact  analyses 
and  by  the  criteria  established  to 
compare  effects  of  alternative  actions. 
Only  Alternative  V  ranks  out  higher; 
however,  it  is  the  FWS  position  that 
insufficient  data  are  currently  available 
to  support  this  alternative,  which  seeks 
to  eliminate  the  use  of  lead  shot  for  all 
migratory  game  bird  hunting. 
Alternative  VII3  has  major  long-  and 
short-term  benefits  for  waterfowl  and 
bald  eagles:  decrease  in  and  eventual 
discontinuation  of  the  use  of  lead  shot  in 
waterfowl  hunting  is  expected  to 
dramatically  reduce  the  exposure  of 
bald  eagles  and  waterfowl  to  this  source 
of  mortality.  The  net  result  of  this 
reduction  of  exposure  to  spent  lead  shot 
is  expected  to  be  larger  and  healthier 
populations  of  bald  eagles,  waterfowl 
and  other  hunted  or  nonhunted  wetland 
species,  and  a  resultant  improvement  in 
hunter  and  nonhunter  satisfaction 
regarding  opportunity  to  enjoy  the 
migratory  bird  resource  both  in  the  U.S. 
and  in  other  countries.  This  alternative 
also  will  result  in  a  reduction  in  lead 
deposited  in  wetlands,  lead  uptake  by 
wetland  vegetation,  and  total  lead 
available  to  all  wildlife.  Alternative 
VII3,  unlike  some  other  alternatives, 
protects  bald  eagle  and  waterfowl 
populations  in  a  priority  manner,  and  is 
most  sensitive  to  the  effect  that  a  timely 
nationwide  conversion  would  have  on 
the  economy,  public  agency  programs, 
the  hunting  public,  and  on  the  resource 
itself.  The  FWS  Section  7  biological 
opinion,  required  under  the  Endangered 
Species  Act,  further  supports  this  action 
and  finds  that  implementation  of 
Alternative  Vlb  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  bald  eagle. 

Dated:  |une  24. 1986. 
Frank  Dunkle, 

Director.  U.S.  Fish  and  Wildlife  Service. 
|FR  Doc.  86-14628  Filed  6-26-^6:  8:45  am) 
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50  CFR  Part  20 

Migratory  Bird  Hunting;  Criteria  and 
SctMdule  for  impiementing  Nontoxic 
Shot  Zones  for  1987-B8  and 
Subsequent  Waterfowi  Hunting 
Seasons 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 

SUMMARY:  When  consumed  by 
waterfowl,  bald  eagles  and  other 
migratory  birds,  spent  lead  shot  from 
shotshells  often  produce  lead  poisoning 
and  death.  As  lead  poisoning  is  a 
significant  annual  mortality  factor  for 
certain  species  of  migratory  birds  that 
indirectly  results  from  sport  harvest  of 
waterfowl,  the  annual  process  of 
deciding  whether,  where,  and  how 
migratory  bird  hunting  will  be  allowed 
under  the  Migratory  Bird  Treaty  Act 
must  take  into  account  where  hirther 
curtailment  of  shot  deposition  is 
necessary  to  protect  these  species  from 
lead  shot  exposure  and  the  resultant 
mortality.  To  eliminate  lead  poisoning 
as  a  major  mortality  factor  in  waterfowl, 
bald  eagles,  and  certain  other  migratory 
birds,  the  Fish  and  Wildlife  Service 
(FWS]  is  proposing  to  ban  the  use  of 
lead  shot  for  hunting  waterfowl 
nationwide  by  the  1991-92  season.  This 
proposed  rule  describes  the  mechanism 
and  schedule  by  which  the  nationwide 
ban  on  the  use  of  lead  shot  for  hunting 
waterfowl  would  be  implemented. 
DATE:  The  comment  period  for  this 
proposal  will  close  on  July  28, 1986. 
addresses:  Submit  comments  to 
Director  (FWS/MBMO).  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Matomic  Building — Room  536, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  RoUin  D.  Sparrowe,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Matomic 
Building— Room  536.  Washington,  DC 
20240  (202/254-3207). 
SUPPLEMENTARY  INFORMATION:  Wildlife 
biologists  and  others  have  known  at 
least  for  the  last  100  years  that  spent 
lead  shot  deposited  during  hunting  can 
cause  sickness  and  death  when  ingested 
by  waterfowl.  In  earlier  decades  when 
waterfowl  populations  were  greater  in 
number  this  incidental  hunting-related 
mortality  was  judged  too  insignificant  to 
warrant  measures  to  attempt  to 
eliminate  the  problem. 

Increasingly,  continental  waterfowl 
populations  have  come  under  stress 
from  destruction  and  degradation  of 
their  habitat,  periodic  adverse  weather 
cycles  and  disease  on  crowded 


migration  and  wintering  habitats.  By  the 
1960s  and  1970s  it  became  obvious  to 
wildlife  managers  that  there  was  a  need 
to  find  an  alternative  to  lead  shot 
because  of  its  toxicity.  In  1976,  the 
Department  of  the  Interior  published  a 
Final  Environmental  Statement  (FES-76) 
on  the  Proposed  Use  of  Steel  Shot  for 
Hunting  Waterfowl  in  the  United  States. 
The  action  presented  at  that  time  sought 
to  limit  further  disposition  of  lead  shot 
in  areas  used  by  waterfowl  in  order  to 
eliminate  lead  poisoning  from  ingested 
lead  shot  as  a  significant  mortality 
factor  among  those  birds.  This  action 
was  and  continues  to  be  implemented  10 
years  after  it  was  first  presented. 

Since  1976,  nontoxic  shot  has  been 
required  for  hunting  waterfowl  at 
numerous  locations  throughout  the 
United  States.  These  requirements  are 
now  reflected  in  both  State  and  Federal 
hunting  regulations.  In  1985,  about  30 
percent  of  the  average  annual  waterfowl 
harvest  in  the  United  States  occurred  in 
designated  nontoxic  shot  zones  in  33 
States.  Acceptance  of  this  program  has 
occurred  among  waterfowl  hunters  in 
some  but  not  all  States. 

The  majority  of  wildlife  managers  and 
many  hunters  understand  the  need  for 
conversion  to  a  nontoxic  shot  in  order  to 
maintain  waterfowl  populations. 
However,  there  are  those  who  believe 
that  steel  shot  (currently  the  only 
approved  nontoxic  shot  available]  is  not 
the  answer,  that  it  will  damage  their 
guns  and  cripple  more  waterfowl  than 
lead  shot.  These  concerns  are  true  in 
part.  Shotguns  with  thin-walled  barrels 
or  barrels  made  of  soft  steel  should  not 
be  used  for  firing  steel  loads.  However, 
modem  shotguns  available  from  the 
major  American  arms  manufacturers 
and  others  are  safe  for  use  with  steel 
shot.  Numerous  tests  relating  to 
crippling  loss  with  steel  shot  have 
produced  results  as  varied  as  their 
individual  objectives.  There  does  not 
appear  to  be  a  greater  crippling  loss 
with  steel  shot. 

Criticism  about  the  need  to  convert  to 
nontoxic  shot  also  centers  on  the  lack  of 
hunter-observed,  lead-poisoning 
mortality.  This  results  from  the  fact  that 
most  lead  poisoning  occurs  after  the 
hunting  season  when  waterfowl  can 
feed  undisturbed  on  hunted  areas  where 
shot  has  been  deposited  recently  and 
the  fact  that  lead  poisoning  is  a  slow, 
debilitating  disease  that  makes  its 
victim  susceptible  to  predation  or  other 
diseases.  When  encountered,  these  birds 
are  often  mistaken  for  cripples. 
Although  these  factors  make  it  difficult 
to  provide  absolute  numbers  of  lead 
poisoned  birds,  it  is  known  that 
significant  losses  are  occurring  annually 
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across  the  nation,  and  they  are 
controllable  as  an  acceptable  nontoxic 
substitute  for  lead  shot  is  available. 

Since  FES-76  was  issued, 
examinations  of  dead  bald  eagles  have 
demonstrated  that  they  are  dying  from 
lead  poisoning  also.  The  major  source  of 
this  lead  exposure  is  believed  to  be  lead 
pellets  embedded  in  or  ingested  by 
hunter-crippled  or  -killed  waterfowl.  To 
date,  119  lead-poisoned  bald  eagles 
have  been  diagnosed  as  dying  from  lead 
poisoning  by  the  FWS  National  Wildlife 
Health  Laboratory;  lead  shot  is 
considered  to  be  the  most  probable 
source  of  the  lead. 

In  making  the  annual  decision 
whether,  where,  and  how  migratory  bird 
hunting  will  be  allowed  under  the  terms 
of  the  Migratory  Bird  Treaty  Act.  as 
amended  (16  U.S.C.  703  et  seq.;  40  Stat. 
755]  the  Secretary  of  the  Interior  is 
required  to  determine  the  capability  of 
waterfowl  and  other  migratory  bird 
resources  to  sustain  a  sport  harvest 
throughout  the  various  portions  of  their 
range.  The  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884)  requires  Federal  agencies  to 
conserve  endangered  species  and  avoid 
jeopardizing  their  continued  existence; 
the  Secretary  must  consider  where  it  is 
necessary  to  require  nontoxic  shot  in 
order  to  reduce  exposure  of  bald  eagles 
to  lead  shot  in  their  waterfowl  prey.  If  a 
determination  is  made  that  the  use  of 
lead  shot  must  be  avoided  for  the 
migratory  bird  hunting  to  remain  in 
compliance  with  the  requirements  of 
these  statutes,  the  Secretary  must 
implement  a  program  that  meets  those 
requirements. 

As  previously  discussed,  the  FWS  has 
implemented  a  nontoxic  shot  program 
since  1976  to  alleviate  the  lead 
poisoning  problem  in  waterfowl.  Only  in 
the  past  few  years,  since  FES-76  was 
completed,  has  it  become  apparent  that 
lead  poisoning  from  waterfowl  hunting 
is  manifesting  itself  in  the  endangered 
and  threatened  bald  egale  populations 
of  the  United  States.  Accordingly,  the 
FWS  has  completed  a  Final 
Supplemental  Environmental  Impact 
Statement  (SEIS)  on  the  use  of  lead  shot 
for  hunting  migratory  birds  in  the  United 
States,  in  which  a  complete  review  and 
analysis  of  the  lead  poisoning  problem 
in  migratory  birds  is  made.  Evidence  is 
presented  in  the  Final  SEIS  that  lead 
poisoning  among  waterfowl  and  bald 
eagles  is  of  sufficient  magnitude  that  a 
move  to  ban  the  use  of  lead  shot  for 
waterfowl  hunting  in  warranted. 

The  Draft  SEIS  evaluated  the  option 
(called  AltemaUve  V  in  the  SEIS)  of  a 
total  nationwide  ban  on  the  use  of  lead 
shot  for  all  migratory  game  bird  hunting 
(not  only  waterfowl  hunting),  focusing 


specifically  on  implementation  of  a  4- 
year  phase-in  based  on  the  4  waterfowl 
Flyways.  Such  a  phase-in  was  the 
primary  mechanism  considered  for 
accomplishing  a  nationwide  ban,  and 
had  been  evaluated  in  FES-76. 
Implementation  of  a  nationwide  ban  in  a 
shorter  time  period  was  discussed,  but 
not  given  in-depth  consideration  due  to 
the  judgment  that  it  was  impractical. 
Public  comment  received  in  response  to 
the  Draft  SEIS  indicated  considerable 
public  support  for  the  nationwide  ban 
alternative.  Moreover,  the  public 
comments  presented  information 
indicating  that  this  alternative  might  be 
superior  as  a  long-term  strategy  to  the 
Draft  SEIS'  preferred  alternative,  and 
argued  convincingly  that  a  nationwide 
ban  should  be  considered  as  the 
preferred  alternative  in  the  Final  SEIS. 
The  public  comments  also  suggested 
that  the  FWS  should  evaluate  phase-in 
scenarios  other  than  those  carried  out 
on  a  Flyway-by-Flyway  basis. 

This  public  imput  on  the  Draft  SEIS 
led  the  FWS  to  reevaluate  its  position. 
As  this  re-evaluation  progressed,  the 
FWS  several  times  extended  or 
reopened  the  opportunity  for  public 
comment  (51  FR  3086;  51  FR  10415). 
Moreover,  following  receipt  of  a  detailed 
request  for  an  absolute  ban  on  lead  shot 
in  waterfowl  hunting,  to  take  effect  in 
the  1987-88  season,  the  FWS  published 
a  summary  of  the  request  and  its 
contentions,  and  sought  additional 
public  imput  (51  FR  6012).  In  that  Notice, 
the  FWS  indicated  that  comments  on  the 
requested  ban  would  be  considered  in 
the  preparation  of  the  Final  SEIS;  copies 
of  the  Notice  were  transmitted  directiy 
to  States,  major  conservation 
organizations  and  individuals  who  had 
shown  an  interest  in  the  alternatives 
under  consideration.  This  comment 
period  was  also  extended  (51  FR  10415). 
During  the  last  extension,  the  FWS  was 
informed  of  support  among  State  fish 
and  wildlife  professionals  (members  of 
the  International  Association  of  Fish 
and  Wildlife  Agencies  [lADWA]]  for  the 
lead  shot  ban  alternative.  The  lAFWA 
endorsed  a  5-year  phase-in  with  a 
deadline  one  year  longer  than  the  Draft 
SEIS'  Alternative  V  and  one  that 
considered  only  waterfowl  hunting,  not 
all  migratory  game  bird  hunting.  lAFWA 
suggested  that  the  mechanics  of  the 
phase-in  be  altered  to  focus,  not  upon 
Flyways  but,  upon  a  hunting  intensity 
criterion,  so  that  the  most  intensely 
hunted  counties  would  be  the  first  to  be 
monitored  and/ or  converted  to  nontoxic 
shot. 

Based  upon  this  public  imput,  the 
FWS  made  several  changes  that  are 
reflected  in  the  Final  SEIS.  First,  the 
discussion  of  the  lead  shot  ban 


alternative  was  expanded,  with 
subaltematives,  to  clarify  that  there  was 
more  than  one  approach  to 
accomplishing  that  action.  Second,  the 
mechanism  of  a  band  on  lead  shot  use  in 
less  than  4  years,  e.g.,  during  the  1987-88 
hunting  season,  was  moved  from  the 
Draft  SEIS'  hst  of  alternatives 
considered  but  not  given  in-depth 
analysis  and  discussed  as  one  of  the 
subaltematives.  Third.  The  FWS  chose 
to  designate  as  the  new  preferred 
altemative  a  combination  of  the  Draft 
SEIS'  perferred  altemative  approach  for 
the  1985-86  and  1986-87  hunting  seasons 
with  the  Draft  SEIS'  altemative  of  a 
phased-in  lead  shot  ban,  using  the 
lAFWA-supported  structure,  for  the 
1987-88  and  subsequent  busting 
seasons. 

The  preferred  altemative  of  the  Final 
SEIS,  Altemative  VIIs,  proposes  to, 
utilizing  a  phasing  approach,  prohibit 
the  use  of  lead  shot  for  waterfowl 
hunting  in  zones  where  a  known  or 
potential  lead  poisoning  problem  is 
identified  by  the  FWS  using  criteria  for 
waterfowl.  Phasing  will  culminate  in  a 
total,  nationwide  ban  on  the  use  of  lead 
for  waterfowl  and  coot  hunting  by  the 
1991-92  waterfowl  hunting  season.  The 
current  FWS  strategy,  utilizing  criteria 
for  identifying  areas  necessary  for  bald 
eagle  and  waterfowl  protection,  is  an 
integral  part  of  this  altemative  and 
would  apply  for  the  1986-87  watertowl 
hunting  season. 

The  FWS  prefers  Altemative  VIU 
because  it  has  the  best  balance  of 
benefits  overall  as  demonstrated  by 
impact  analysis  and  by  the  criteria 
established  to  compare  effects  of 
altemative  actions.  Altemative  VIIs  has 
major  long-  and  short-term  benefits  for 
waterfowl  and  bald  eagles;  decrease  in 
and  eventual  discontinuation  of  the  use 
of  lead  shot  in  waterfowl  hunting  is 
expected  to  dramatically  reduce  the 
exposure  of  bald  eagles  and  waterfowl 
to  this  source  of  mortality.  The  net  result 
of  this  reduction  of  exposure  to  spent 
lead  shot  is  expected  to  be  larger  and 
healthier  populations  of  bald  eagles, 
waterfowl  and  other  hunted  or 
nonhunted  weUand  species,  and  a 
resultant  improvement  in  hunter  and 
nonhunter  satisfaction  regarding 
opportunity  to  enjoy  the  migratory  bird 
resource  both  in  the  United  States  and 
in  other  countries.  This  altemative  also 
will  result  in  a  reduction  in  lead 
deposited  in  wetiands,  lead  uptake  by 
wetlands  vegetation,  and  total  lead 
available  to  all  wildlife.  At  the  same 
time,  its  phasing-in  feature  appears  to 
have  significant  advantages  over  an 
alternate  proposal,  a  complete  lead-shot 
ban  for  the  1987-88  season.  A  phased-in 
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program  is  likely  to  meet  with  greater 
public  acceptance,  as  comments  on  the 
SEIS  and  on  a  petition  for  a  1986-87  ban 
have  indicated.  Increased  acceptance 
results  in  greater  hunter  compliance 
with  nontoxic  shot  regulations.  Greater 
acceptance  by  State  agencies,  as 
illustrated  by  the  lAFWA  vote,  in  turn 
translates  info  more  vigorous 
enforcement.  Almost  all  manpower  for 
enforcement  of  steel  shot  regulations 
comes  from  the  aid  of  deputized  State 
agents.  The  phase-in  will  also  minimize 
economic  dislocations,  allow  time  for 
educational  programs  and  permit 
dissemination  of  development  of  safety 
information  relative  to  handloading.  The 
difference  in  impact  on  eagles  and 
waterfowl  between  a  nationwide  ban 
effective  1987-88  and  one  effective  1987- 

91  appears  small  and  likely 
immeasurable.  The  phase-in  approach 
will  cover  about  69%  of  the  waterfowl 
harvest  index  in  1987-88  in  any  event. 
For  those  reasons,  the  FWS  chooses  to 
propose  the  five-year  lAFWA  phase-in 
alternative  as  the  best  mechanism  for 
moving  to  an  elimination  of  lead  shot  in 
waterfowl  hunting. 

This  rule  would  implement  the 
preferred  alternative  in  the  Final  SEIS 
by  proposing  criteria  and  a  schedule  for 
establishing  nontoxic  shot  zones  for  the 
1987-88  waterfowl  hunting  season  and 
beyond,  culminating  in  a  nationwide 
ban  on  the  use  of  lead  shot  by  the  1991- 

92  hunting  season.  The  decision  criteria 
noted  in  the  amendatory  language  of 
this  rule  are  an  outgrowth  of  those 
published  at  50  FR  30849  and  are 
discussed  also  in  the  Final  SEIS. 

Since  1978,  the  FWS  has  not  been  able 
to  implement  or  enforce  nontoxic  shot 
zones  in  a  State  without  approval  of  the 
appropriate  State  authorities.  This 
restriction  on  use  of  funds  by  the  FWS 
has  been  contained  in  the  Interior 
Department's  Appropriations  Act  each 
year  since  1978  (Pub.  L.  98-473,  Sec.  305). 
As  a  consequence  of  this  restriction  the 
FWS  can  only  propose  additions  and 
deletions  to  the  designated  nontoxic 
shot  zones  for  waterfowl  and  coot 
hunting  with  the  approval  of  State 
authorities.  If  States  do  not  approve 
nontoxic  shot  zones  when  current  FWS 
guidelines  and  criteria  indicate  that  such 
zones  are  necessary  to  protect  migratory 
birds,  the  FWS  will  not  open  the  areas 
to  waterfowl  and  coot  hunting.  This 
action  is  pursuant  to  the  FSW's 
responsibilities  under  the  Migratory  Bird 
Treaty  Act  and,  in  the  case  of  zones 
proposed  for  bald  eagle  protection,  the 
Endangered  Species  Act,  and  the  Bald 


and  Golden  Eagle  Protection  Act  of  1940, 
as  amended  (16  U.S.C.  668-668d;  54  Stat. 
250). 

Economic  Effect 

Executive  Order  12291,  "Federal 
Regulation,"  of  February  17, 1981, 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  complete  with  foreign- 
based  enterprises.  The  Regulatory 
FlexibUity  Act  of  1980  (5  U.S.C.  601  et 
seq.]  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  affect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

In  accordance  with  Executive  Order 
12291,  a  determination  has  been  made 
that  this  rule  is  not  a  major  rule.  In 
accordance  with  the  Regulatory 
Flexibility  Act,  a  determination  has 
been  made  that  this  rule,  if  implemented 
without  adequate  notice,  could  result  in 
lead  shot  ammunition  supplies  for  which 
there  would  be  local  demand. 
Conversely,  nontoxic  shot  zones  could 
conceivably  be  established  where  little 
or  no  nontoxic  shot  ammunition  would 
be  available  to  hunters.  The  FWS 
believes,  however,  that  adequate  notice 
has  been  provided  and  that  sufficient 
supplies  of  nontroxic  shot  ammunition 
will  be  available  to  hunters.  Therefore, 
this  rule  would  not  have  a  significant 
economic  affect  on  a  substantial  number 
of  small  entities. 

Paperwork  Reduction  Act 

This  rule  will  not  result  in  the 
collection  of  information  from  or  place 
recordkeeping  requirements  on  the 
pubhc  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.]. 

Environmental  Considerations 

As  noted  above,  pursuant  to  the 
requirements  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(C)),  a  Final  SEIS  on 
the  use  of  lead  shot  for  hunting 
migratory  birds  in  the  United  States  has 
been  completed.  Pursuant  to  the 
Endangered  Species  Act,  a  section  7 
consultation  was  done  on  the  potential 
impacts  of  this  action  on  bald  eagles 
and  is  included  in  the  Final  SEIS.  These 


documents  are  available  for  public 
inspection  and  copying  in  Room  538 
Matomic  Building,  1717  H  Street,  NW., 
Washington,  DC  20240,  or  may  be 
obtained  by  mail,  addressing  the 
Director  at  the  above  location. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports, 
Transportation,  Wildlife. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  it  is  proposed  to  amend 
Part  20,  Subchapter  B,  Chapter  I  of  Title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  20— (AMENDED] 

1.  The  Authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act.  sec. 
3.  Pub.  L  65-186,  40  Stat.  755  (16  U.S.C.  704): 
sec.  3(h),  Pub.  L  95-616,  92  Stat.  3112  (16 
U.S.C.  712),  unless  otherwise  noted. 

2.  Subpart  M  would  be  added  to  read 
as  follows: 

Subpart  M — Criteria  and  Schedule  for 
Implementing  Nontoxic  Shot  2U>nes  for  1987- 
88  and  Subsequent  Waterfowl  Hunting 
Seasons 

Sec. 

20.140  Purpose  and  scope. 

20.141  Derinitions. 

20.142  Applicability. 

20.143  Criteria  and  schedule  for  conversion 
to  nontoxic  shot. 

Subpart  M— Criteria  and  Schedule  for 
Implementing  Nontoxic  Shot  Zones  for 
1987-88  and  Subsequent  Waterfowl 
Hunting  Seasons 

9  20.140    Purpose  and  scope. 

The  regulations  of  this  Subpart  apply 
to  the  designation,  implementation  and 
enforcement  of  nontoxic  shot  zones  for 
waterfowl  hunting  in  the  United  States 
for  the  1987-88  and  subsequent  hunting 
seasons.  The  regulations  of  this  Subpart 
do  not  apply  to  the  issuance  of 
regulations  under  Part  21  of  this  title  or 
under  Subports  A  through  ]  and  L  and  N 
of  this  Part. 

92ai41    Definitions. 

As  used  in  this  Subpart: 

(a)  Nontoxic  Shot  Zones  means  all 
land  and  water  areas  within  the 
boundaries  of  the  United  States  where 
the  use  of  shotshells  loaded  with 
nontoxic  shot  is  required  for  waterfowl 
hunting. 

(b)  Waterfowl  means  the  Anatidae 
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(ducks,  geese  [including  brant],  and 
swans)  and  coot  [Fulica  americana). 
(c)  Nontoxic  Shot  means  any  shot- 
type  that  does  not  cause  sickness  and 
death  when  ingested  by  migratory  birds 
as  determined  by  criteria  established 
under  §20.134.  The  only  nontoxic  shot 
currently  approved  by  the  Director,  U.S., 
Fish  and  Widlife  Service,  is  steel  shot. 

§20.142    Applicabiilty. 

This  Subpart  applies  to  persons  of  all 
ages  engaged  in  waterfowl  hunting  in 
the  established  nontoxic  shot  zones  and 
to  all  of  the  counties  within  the  separate 
States,  without  exception.  Possession 
and  use  of  shotshells  containing 
nontoxic  shot,  for  all  legal  gauges  of 
shotguns,  is  required  for  waterfowl 
hunting  in  nontoxic  shot  zones.  The 
Secretary  of  the  Interior,  acting  through 
the  Fish  and  Wildlife  Service,  will  not 
open  a  county  to  waterfowl  hunting 
where  the  Fish  and  Wildlife  Service  is 
prevented  from  establishing  the  county 
as  a  nontoxic  shot  zone  under  the 
criteria  of  this  Subpart. 

9  20.143    Criteria  and  schedul*  for 
conversion  to  nontoxic  shot 

The  criteria  and  procedures  specified 
below  will  be  followed  in  the  conversion 
nationwide  to  the  use  of  nontoxic  shot 
for  waterfowl  hunting.  As  of  the  1991-92 
season,  nontoxic  shot  will  be  required  in 
all  waterfowl  hunting  in  the  United 
States. 

(a)  Beginning  in  the  1987-88  waterfowl 
hunting  season,  implementation  of 
nontoxic  shot  zones  is  on  a  decremental 
basis  with  regard  to  the  intensity  of 
average  annual  waterfowl  harvest  per 
square  mile  of  a  particular  county;  the 
initial  harvest  level  triggering 
monitoring/conversion  is  20  or  more 
birds  per  square  mile,  decreasing  by  5 
birds  per  square  mile  each  successive 
waterfowl  hunting  season  until  the 
nationwide  ban  season  is  reached  in 
1991-92.  Table  I  illustrates  the  schedule 
for  conversion  to  nontoxic  shot. 


TABLE  I— Schedule  for  Monitoring  and 
Conversion  to  Nontoxic  Shot  Zones  for 
Hunting  Waterfowl 


Average  annual  waterfowl 

harveet  per  Mi'*  (by 

county) 


Hunting  aaason  In  «Mctv— 


20  or  mora. 
IS  or  mora.. 
10  or  mora.. 
S  or  more.... 
teasttianS. 


Iitonitor- 
ing  muat 
begmio 


mentation 


1965-86 
1966-87 
1987-88 
1066-89 
1969-90 


QuaMy- 
ing 


oorwart- 


1987-88 
1966-89 
1989-90 
1990-91 
1891-92 


Non- 
tonic 
(hot 
raquirad 

m 


1991-92 
1991-92 
1991-92 
1991-92 
1991-92 


1986-87  waterfowl  hunting  season  will 
be  converted  in  the  year  that  the 
counties  would  be  triggered  on  the  basis 
of  their  total  county  waterfowl  harvest 
density. 

Dated:  )une  24, 1986. 
P.  Daniel  Smith. 

Acting  Assistant  Secretary  for  Fish  and 
Wildife  and  Parks. 
(FR  Doc.  86-14629  Filed  6-26-86;  8:45  am] 
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'  Average  harvett  wM  tM  t>aaed  on  Camev,  et  al.  1963 
(Oistnlxjtion  of  waterfowl  species  harvested  In  Statee  and 
counties  Ounng  1971-80  hunting  seasons  US  Fish  and 
WHdMs  Service  Special  Soendhc  Report-WiWWe  No.  254). 

(b)  If  States,  through  monitoring, 
demonstrate  that  neither  of  the 
following  2  decision  criteria  are  met,  in 
a  sample  of  at  least  100  birds  of 
waterfowl  species  susceptible  to  lead 
poisoning,  in  a  county  scheduled  for 
conversion  to  a  nontoxic  shot  zone,  that 
conversion  can  be  deferred  until  (but  not 
beyond)  the  1991-92  hunting  season: 

(1)  Dead  waterfowl;  3  or  more 
individual  specimens  confirmed  as  lead 
poisoned  during  the  monitoring  year,  nor 

(2)  Ingested  shot  in  gizzards;  5  percent 
or  greater  of  the  sample  have  gizzards 
with  1  or  more  lead  shot  and 

(i)  Liver  lead;  5  percent  or  greater  of 
the  sample  have  livers  with 
concentrations  of  lead  2  ppm  or  higher 
(wet  weight), 

(ii)  Blood  lead;  5  percent  or  greater  of 
the  sample  have  blood  with 
concentrations  of  lead  0.2  ppm  or  higher 
(wet  weight),  or 

(iii)  Protoporphyrin;  5  percent  or 
greater  of  the  sample  have  blood  with 
protoporphyrin  concentrations  of  40  figl 
dl  or  higher. 

(c)  There  is  no  deferral  past  the  1991- 
92  nationwide  conversion  year.  States 
may  elect  to  forego  monitoring  and/or 
otherwise  convert  to  nontoxic  shot 
zones  on  a  countywide  or  statewide 
accelerated  basis. 

(d)  Portions  of  counties  that  were  not 
included  in  nontoxic  shot  zones  for  the 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  640 

Spiny  Lobster  Fishery  of  the  Gulf  of 
Mexico  and  South  AUantic 

AQENCY:  National  Marine  Fisheries 
Service  (NFMS),  NOAA.  Commerce. 
ACTION:  Notice  of  public  hearing. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  hold  a  public 
hearing  on  spiny  lobster  to  discuss 
options  for  changing  the  length  of  the 
closed  season  and  possible  changes  to 
the  sports  diving  season  date. 
date:  The  hearing  will  begin  at  7:00 
p.m.,  and  will  adjourn  at  lOKX)  p.m.,  on 
Monday.  July  7, 1986. 
ADDRESS:  The  hearing  will  take  place  in 
the  Brasilia  Room  at  the  Holiday  Inn. 
Brickell  Point,  495  Brickell  Avenue, 
Miami,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council,  Lincoln  Center,  Suite  881,  5401 
West  Kennedy  Boulevard,  Tampa, 
Florida  33609,  (813)  228-2815. 

Dated:  )une  23, 1986. 
Richard  B.  Roe. 

Director,  Office  of  Fisheries  Management. 
(FR  Doc.  86-14555  Filed  6-26-86:  8:45  am) 
BtLUNO  cooE  ^S10-^^4l 
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DEPARTMENT  OF  AGRICULTURE 

Offlctt  of  ttM  Secretary 

Conduct  of  19M  Pol  of  WhMt 
Producers 


AOCNCVlUSOA. 
ACTMNC  Notice. 


r  This  notice  announces  the 
procedure  for  the  conduct  of  a  poll  to 
determine  whether  wheat  producers 
favor  the  imposition  of  mandatory  limits 
on  the  production  of  wheat  Wheat  poll 
ballots  will  be  mailed  on  June  26, 1968, 
to  producers  with  1986  wheat  crop 
acreage  bases.  If  producers  who 
produced  a  crop  of  wheat  during  at  least 
one  of  the  1981  through  1965  crop  years 
for  wheat  on  a  farm  with  a  wheat 
acreage  base  of  at  least  40  acres  do  not 
receive  a  ballot,  they  may  obtain  ballots 
hx>m  county  Agricultural  Stabilization 
and  Conservation  Service  (ASCS) 
offices.  Section  301  of  the  Food  Security 
Act  of  1985  (the  "1985  Act")  provides  for 
the  conduct  of  a  wheat  poll  by  the 
Secretary  of  Agriculture  by  June  1, 1986. 
date:  )une  24. 1986. 
address:  Dr.  Howard  C.  Williams. 
Director,  Commodity  Analysis  Division, 
USDA-ASCS.  Room  3741.  South 
Building.  P.O.  Box  2415.  Washington,  DC 
20013. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  R.  Weber,  Agriclutural  Marketing 
Specialist,  Commodity  Analysis 
Division,  USDA-ASCS,  P.O.  Box  2415, 
Washington,  DC  20013  or  call  (202)  447- 
4146. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Department  Regulation  No.  1512-1  and 
has  been  designated  as  "non-major".  It 
has  been  determined  that  these  program 
provisions  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 


The  notice  is  not  subjetrt  to  the 
provisioiM  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (Jane  24, 1963). 

Section  301  of  the  1985  Act  provides 
that,  not  later  than  July  1, 1986,  the 
Secretary  of  Agriculture  shall  conduct  a 
poll,  by  mail  ballot,  of  eligible  producers 
of  wheat  to  determine  whether  such 
producers  favor  fanposition  of 
mandatory  limits  on  the  production  of 
wheat  that  «vill  result  in  wheat  prices 
that  are  not  lower  than  125  percent  of 
the  cost  of  production  (excluding  land 
and  residual  returns  to  management),  as 
determined  by  the  Secretary.  To  be 
eligible  to  vote  in  the  poll,  a  producer 
must  have  produced  a  crop  of  wheat 
during  at  least  one  of  the  1981  through 

1985  crop  years  for  wheat  on  a  farm 
with  a  wheat  crop  acreage  base  of  at 
least  40  acres.  The  poll  shall  be 
conducted  in  such  manner  as  will  reflect 
the  types  and  sizes  of  farm  operations 
(including  livestock),  distinctions 
amoung  types  and  classes  of  wheat 
produced,  and  such  demographic  and 
other  information  that  is  determined 
necessary  to  reflect  State,  regional  and 
national  responses. 

This  notice  sets  forth  the  procedure 
with  respect  to  conduct  of  the  wheat 
poU. 

Conduct  of  Wheat  Poll 

Ballots  will  be  mailed  on  June  25, 1966 
to  producers  of  wheat  on  a  farm  with  a 

1986  wheat  crop  acreage  base. 
Producers  who  have  produced  a  crop 

of  wheat  during  at  least  one  of  the  1981 
through  1985  crops  of  wheat  on  a  farm 
with  a  wheat  crop  acreage  base  of  at 
least  40  acres  are  eligible  to  vote  in  the 
poll  required  to  be  conducted  by  Section 
301  of  the  1985  Act.  If  such  a  producer 
does  not  receive  a  ballot  by  mail,  the 
producer  may  obtain  a  ballot  from  the 
local  county  ASCS  office. 

About  50  pecent  of  producers  on 
farms  with  1986  wheat  crop  acreage 
bases  have  bases  of  less  than  40  acres. 
Accordingly,  it  has  been  determined 
that,  in  order  to  conduct  an  accurate  and 
representative  poll  of  wheat  producers, 
the  views  of  all  producers  of  the  1986 
crop,  although  not  eligible  to  vote  in  the 
poll  required  to  be  held,  should  be 
obtained  since  it  would  be  unfair  to 


disregard  these  producers'  reaction  to 
such  a  change  in  farm  program  pohcy.    . 

In  order  to  be  counted  in  the  poll, 
producers'  completed  ballots  must  be 
returned  to  the  County  ASCS  Offices  in 
person  not  later  than  July  14  or  returned 
by  mail,  postmarketed  by  July  14, 1986. 
The  results  of  the  wheat  poll  will  be 
tabulated  to  reflect  separately  the 
responses  of  eligible  producers  as 
specified  in  section  301  of  the  1985  Act 
and  of  other  producers. 

Authority:  Section  301  of  the  Food  Security 
Act  of  1985.  99  Stat.  1378. 

Signed  at  Washington.  DC  on  June  16. 
1986. 

Richard  E.  Lyng, 
Secretary. 
[FR  Doc.  88-14591  Filed  6-24-86:  8:45  am] 

aiUJNO  CODE  M10-0S-M 


Agricultural  Marketing  Servica 

National  Advisory  Committee  for 
Tobacco  Inspection  Services;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C  App. 
1)  announcement  is  made  of  the 
following  Committee  meeting; 

Name:  National  Advisory  Committee  for 
Tobacco  Inspection  Services. 

Date:  July  14, 1968. 

Place:  U.S.  Department  of  Agriculture, 
Agriculture  Marlieting  Service.  Tobaoco 
Division.  Training  Laboratory.  Room  402.  333 
Waller  Avenue  Lexington.  Kentucky  40504. 

Time:  1  p.m. 

Purpose:  To  review  varioas  regulations 
issued  pursuant  to  the  Tobacco  Inspection 
Act  (49  Stat.  731: 7  U.S.C  511  et  seq]  to  hear 
from  individuais  who  have  requested  to 
address  the  Committee  and  who  have 
requested  to  address  tlie  Committee  and  who 
have  been  prescheduled  to  do  sa  and  to 
discuss  the  level  of  tobacco  inspection  and 
related  services.  In  particular,  the  Committee 
will  address  the  level  of  inspection  services 
to  burley  markets,  that  is.  he  distribution  of 
the  graders  among  markets. 

The  meeting  is  open  to  the  public. 
Persons,  other  than  members,  who  wish 
to  address  the  Committee  at  the  meeting 
should  contact  Lioniel  S.  Edwards, 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service,  300 12th  Street,  SW.. 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-2567, 
prior  to  the  meeting.  Written  statements 
may  be  submitted  prior  to  or  at  the 
meeting. 


Federal  Register  /  Vol.  51.  No.  124  /  Friday,  June  27,  1986  /  Notices 


23449 


Dated:  )une  25. 1988. 
WilHam  T.  Manley, 

Deputy  Administrator.  Marketing  Programs. 
|FR  Doc  86-14713  Filed  6-28-88: 9:17  am) 

MUNM  COM  S410-0S-M 


Forest  Service 

Mono  Basin  Nationai  Forest  Scenic 
Area  Private  Property  Development 
Guidelines 

aqency:  Forest  Service,  USDA. 
action:  Proposed  guidelines;  request  for 
comments. 

summary:  The  Forest  Service  proposes 
a  set  of  guidelines  for  the  development 
of  private  property  within  the 
boundaries  of  the  Mono  Basin  National 
Forest  Scenic  Area.  The  guidelines  are 
written  to  comply  with  direction  set 
forth  in  the  California  Wilderness  Act  of 
1984.  which  established  the  Scenic  Area. 
Application  of  these  standards  would 
determine  if  proposed  private  property 
development  is  compatible  with  the 
purposes  of  the  Scenic  Area.  Properties 
determined  to  be  incompatible  are 
subject  to  acquisition  by  the  Federal 
Government  without  the  consent  of  the 
owner. 

date:  Comments  must  be  received  by 
July  28. 1986. 

AOORESS:  Send  written  comments  to 
John  W.  Ruopp  (2370).  Recreation  Staff 
Officer.  Inyo  National  Forest.  873  N. 
Main  Street,  Bishop,  CA  93514. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcus  Petty,  Recreation  Staff, 
Washington,  DC.  (202)  447-7754  or 
Nancy  Upham.  Scenic  Area  Manager. 
Lee  Vining.  CA,  (619)  647-6525. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  provisions  of  the 
California  Wilderness  Act  (16  U.S.C. 
478.  511)  establishing  the  Mono  Basin 
National  Forest  Scenic  Area,  the  Forest 
Service  proposes  guidelines  that  would 
provide  the  basis  for  determinations  of 
detrimental  or  incompatible  uses  of 
private  land  within  Scenic  Area.  The 
guidelines  are  to  assist  the  Forest 
Service  and  landowners  in  meeting  the 
statutory  management  objectives  to 
protect  the  natural,  scenic,  ecologic, 
geologic  and  cultural  resources  of  the 
area. 

Under  section  303(a)  of  the  California 
Wilderness  Act,  the  Secretary  is 
authorized  to  acquire  all  lands  and 
interests  therein  within  the  boundary  of 
the  Scenic  Area  by  donation,  exchange, 
or  purchase  with  donated  or 
appropriated  funds,  except  that: 

1.  Any  lands  or  interests  therein 
within  the  boundary  of  the  Scenic  Area 


which  are  owned  by  the  State  of 
California  or  political  subdivision 
thereof  (including  the  city  of  Los 
Angeles)  may  be  acquired  only  by 
donation  or  exchange;  and 

2.  Lands  or  interests  therein  within  the 
boundary  of  the  Scenic  Area  which  are 
not  owned  by  the  State  of  California  or 
any  political  subdivision  thereof 
(including  the  city  of  Los  Angeles)  may 
be  acquired  only  with  the  consent  of  the 
owner  thereof  unless  the  Secretary 
determines,  after  written  notice  to  the 
owner  and  after  opportunity  for 
comment,  that  the  property  is  being 
developed,  or  proposed  to  be  developed, 
in  a  manner  which  is  deterimental  to  the 
integrity  of  the  Scenic  Area  or  which  is 
otherwise  incompatible  with  the 
purpose  of  this  title. 
These  proposed  guidelines  would 
provide  a  process  for  determining 
compatibility  of  private  land  uses  with 
the  intent  of  the  Act.  Lands  which  are 
being  used  in  a  compatible  manner  will 
be  certified  by  the  Forst  Service. 
Certification  protects  the  landowner 
from  acquisition  by  the  Federal 
Govenmient  without  the  owner's 
consent.  Certification  of  private 
property  within  the  Scenic  Area,  or 
decertification  with  subsequent  Federal 
land  acquisition  is  determined  by  these 
guidelines. 

TTiese  proposed  guidelines  were 
developed  after  meetings  were  held  with 
Scenic  Area  landowners  and  the  local 
community  of  Lee  Vining.  The  Mono 
County  Planning  Department  advised 
how  to  design  the  guidelines  to  be 
consistent  with  County  zoning 
ordinances  in  terminology  and  some 
specific  land  use  requirements.  The 
Scenic  Area  Advisory  Board  was 
consulted  and  their  input  incorporated 
into  the  proposed  guidelines 

Public  comment  on  the  proposed 
guidelines  is  invited.  The  final 
guidelines  will  be  appended  to  the 
comprehensive  management  plan  being 
developed  for  the  Scenic  Area. 

Dated:  June  19, 1988. 
R.  Max  Peterson. 

Chief. 

Proposed  Guidelines  for  the 
Development  of  Private  Lands  Within 
the  Mono  Basin  National  Forest  Scenic 
Area 

Section  1— General 

(a)  Introduction.  These  guidelines 
shall  provide  standards  for  the  use  and 
development  of  private  lands  within  the 
Mono  Basin  National  Forest  Scenic  Area 
(hereafter  "Scenic  Area")  as  provided 
by  the  California  Wilderness  Act  (Pub. 
L.  96-425;  98  Stat.  1632)  hereafter.  "Act". 
Private  property  meeting  these 


standards  shall  be  deemed  compatible 
with  the  purposes  of  the  Scenic  Area. 

(b)  Purposes  of  the  Scenic  Area. 
Congress  has  directed  the  Secretary  of 
Agriculture  to  manage  the  Scenic  Area 
to  protect  its  geologic,  ecologic.  cultural, 
natural,  and  scenic  resources. 

(c)  Definitions. 

(1)  "Accessory  building"  means  a 
subordinate  building  incidental  to  main 
building  on  the  same  lot  which  is  not  for 
habitation. 

(2)  "Attached"  as  applied  to  structural 
additions  means  structures  which  share 
at  least  one  wall  with  the  original 
structure  and  the  height  does  not  exceed 
that  of  the  original.  As  applied  to 
breezeways,  attached  structures  will  be 
permitted  if  they  do  not  exceed  10  feet 
between  structures  where  the  structures 
are  connected  by  a  common  roofiine 
and  the  entire  area  directly  between 
both  structures  is  considered  part  of  the 
total  square  footage. 

(3)  "Certified  or  certification"  means  a 
determination  by  the  Forest  Service  that 
a  use  of  a  property  is  compatible  with 
the  purposes  of  the  Scenic  Area. 

(4)  "Continuous  use"  means  any 
building  or  structure  used  full  time  or 
seasonally  (at  least  3  months  of  the 
year)  prior  to  June  1, 1984. 

(5)  "Existing  use"  means  a  use, 
including  development  or  practice,  that 
was  occurring  as  of  June  1, 1984  (or  if 
seasonal,  within  the  twelve  (12)  months 
prior  to  June  1, 1984)  by.  or  with  the 
consent  of,  the  landowner,  consistent 
with  applicable  laws  and  regulations; 
including,  but  not  limited  to  local  zoning 
and  State  and  local  pollution  abatement 
requirements. 

(6)  "Expansion"  means  an  increase  in 
the  square  footage  of  a  structure  or  an 
increase  in  the  size,  area,  or  effect 
(visual,  noise,  etc.)  of  any  improvement 
or  disturbance. 

(7)  "Guest  housing"  means  a  second 
structure  on  a  lot  designed  for 
habitation. 

(8)  "Improved  property"  means  a 
parcel  containing  any  improvements 
requiring  a  building  permit  (residence, 
accessory  building,  fence  or  other  non- 
earth  development,  etc). 

(9)  "Improvements"  means  any 
manmade  structure  of  a  permanent  or 
semi-permanent  nature  without  regard 

to  size. 

(10)  "Private  property"  means  all  land 
owned  by  other  than  the  Federal 
Government,  the  State  of  California,  or 
any  subdivision  thereof  (including  the 
City  of  Los  Angeles). 

(11)  "Reconstruction"  means 
remodeling  (including  replacement  of 
worn  or  damaged  items)  including 
roofing,  siding,  and  other  structural 
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replacement  op  to  and  including  total 
building  removal  and  reconstruction. 

(12)  "Secondary  housing"  or  guest 
housing  means  a  second  structure  on  a 
lot  designed  for  habitation. 

(13)  "Secretary"  means  the  Secretary 
of  A^culture  acting  by  or  through  the 
Forest  Service,  Mono  Lake  Ranger 
District.  Inyo  National  Forest. 

(14)  "Serviceable"  means  the 
condition  of  a  building  or  structure 
which  renders  it  ready  for  its  designed 
use  (i.e.  habitation,  storage,  etc.)  for  the 
present  and  in  the  future. 

(15)  "Significant  geologic  features" 
includes,  but  is  not  Umited  to,  craters, 
volcanic  domes,  fissures,  hot  water  and 
steam  vents,  the  eastern  Sierra 
escarpment  as  a  whole,  and  all  tufa 
within  the  Scenic  Area. 

(16)  "Structure"  an  improvement  in 
such  condition  that  it  is  available  for  its 
designed  use. 

(17)  "Unimproved  property"  means  a 
parcel  without  improvements.  Minor 
earthwork  which  does  not  require  a 
county  grading  permit  does  not  render 
property  improved. 

(18)  "Use"  means  a  legal  activity  or 
development  associated  with  a  parcel 
of  land. 

(19)  "Use  and  development  plan" 
includes  all  documents  required  by 
Mono  Ck)unty  and  all  specific  details  the 
District  Ranger  deems  necessary. 

Section  2 — Land  Use  Classifications 

(a)  General.  For  purposes  of  managing 
the  Scenic  Area  and  achieving  the 
statutory  objectives  for  the  area,  the 
Forest  Service  shall  classify  the  lands 
within  the  Scenic  Area  in  one  of  three 
land  use  categories:  Natural,  Developed, 
and  Relicted  as  shown  on  the  Land  Use 
Category  Map  dated  May  7, 1985,  on  file 
and  available  for  public  inspection  in 
the  office  of  the  District  Ranger,  Mono 
Lake  Ranger  District  on  the  Inyo 
National  Forest.  Lee  Vining,  CA. 

(b)  Re/icted  Land  Use  Category:  This 
category  consists  of  all  lands  below 
elevation  6,417  feet. 

This  land  use  category  includes 
exposed  lake  bottom  containing  open 
vistas,  outstanding  geologic  features  and 
wildlife  habitat.  Only  isolated 
development  exists  and  is  essentially 
limited  to  scattered  interpretive 
facilities,  boat  access  and  range  and 
wildlife  improvements.  Management 
emphasis  on  lands  in  this  category  is  to 
protect  and  interpret  the  natural 
ecosystems,  cultural  values  and 
outstanding  geologic  features  of  the 
area. 

(c)  Developed  Land  Use  Category: 
This  category  consists  of  lands  north  of 
Lee  Vining  in  a  strip  approximately  one 


mile  each  side  of  US  395  and  above 
elevation  6,417  feet. 

This  area  is  characterized  by  a 
predominently  rural  and  natural 
appearing  landscape  with  some 
developments  and  structures.  Private 
parcels  in  this  area  have  historically 
been  used  for  commerdai.  residential 
and  community  purposes.  Management 
emphasis  on  lands  in  this  category  is  to 
maintain  the  rural  and  natural  appearing 
landscape  while  allowing  and  providing 
for  recreational  and  interpretive 
developments  where  appropriate. 
Limited  further  development  and 
continued  use  of  privately  owned  land 
compatible  with  the  purposes  of  the 
Scenic  Area  are  consistent  with  the 
management  emphasis  for  this  portion 
of  the  Scenic  Area. 

(d)  Natural  Land  Use  Category:  This 
category  includes  all  lands  within  the 
Scenic  Areas  not  included  in  the 
Relicted  and  Developed  Land  Use 
Categories. 

These  lands  are  predominantly 
natural  in  appearance,  containing 
essentially  uninterrupted  vistas, 
outstanding  geologic  features  and 
extensive  rangeland  and  grazing  with  no 
significant  impacts  on  wildlife  habitats, 
ecologic  processes  and  dispersed 
recreational  uses.  Management  of  lands 
in  the  natural  category  emphasizes 
protection  of  the  natural  character, 
ecosystems,  cultural  values  and 
outstanding  geologic  features;  and 
providing  recreational  and  interpretive 
facihties  and  opportunities  consistent 
with  the  purposes  and  values  for  which 
the  Scenic  Area  was  established. 
Management  of  the  lands  in  this 
category  also  recognizes  compatible 
development  and  resource  uses. 

Section  3 — Certification 

(a)  General.  Private  lands  used  in  a 
manner  consistent  with  the  land  use 
standards  of  these  guidelines  are 
deemed  compatible  with  the  purposes  of 
the  Scenic  Area.  The  District  Ranger 
certifies  that  the  land  use  is  consistent 
with  the  management  standards.  Uses 
will  be  recorded  by  diagrams,  written 
descriptions  and  photographs,  which 
will  provide  accurate  base  line  data 
from  which  new  construction, 
reconstruction  or  expansion  will  be 
reviewed.  Landowners  who  have  not 
been  certified  shall  apply  to  the  Forest 
Service  for  certification  prior  to  any 
change  in  use  or  development  of  their 
property.  The  Secretary  will  not  acquire 
by  condemnation  certified  property 
within  the  Scenic  Area. 

(b)  Preexisting  uses.  All  land  uses 
existing  on  ]une  1, 1984,  shall  be 
depicted  on  Maps  and  in  records  at  the 
District  Ranger's  office,  shall  be  deemed 


compatible,  and  shaU  be  certified  by 
letter  to  the  landowner. 

(c)  New  Uses  and  Developments.  All 
new  uses  and  developments  are  subject 
to  certification,  including  changes  in 
uses  existing  on  June  1, 1984.  All  new 
uses  after  that  date  shall  be  certified  if 
they  are  confined  to  locations  where 
they  may  be  conducted  without 
detracting  from  the  purposes  and 
objectives  of  the  Scenic  Area.  Any 
landowner  who  proposes  to  change  uses 
or  develop  property  shall  submit  to  the 
District  Ranger  a  use  and  development 
plan  setting  forth  the  manner  in  which 
the  property  is  proposed  to  be 
developed  and  proposed  uses  of  the 
property. 

If  the  District  Ranger  determines  that 
the  development  and  use  plan  conforms 
to  the  applicable  guidelines  established 
for  the  land  use  category  in  which  the 
property  is  located,  ^e  District  Ranger 
will  declare  the  proposal  non- 
detrimental  and  compatible  vtrith  the 
purposes  of  the  Scenic  Area. 

Landowners  may  develop  new 
recreation  and  interpretive  facilities  in 
locations  deemed  appropriate  through 
the  Comprehensive  Management  Plan. 
Such  facilities  must  be  certified. 

(d)  Coordination  with  County  Zoning 
Ordinances.  If  the  County  enacts  zoning 
regulations  consistent  with  these 
guidelines,  the  District  Ranger  may 
coordinate  compatibility  determinations 
with  the  County  approval  process  in 
order  to  reduce  duplication  of  review 
and  facilitate  approvals.  In  such  an 
event,  the  Forest  Service  would 
effectively  be  providing  staff  input  to  the 
Coimty  process,  and  would  certify 
compatible  uses,  upon  approval  by  the 
County. 

Should  the  County  grant  a  zoning 
variance  in  conflict  with  these 
guidelines,  the  Secretary  may  acquire 
the  property  without  consent  of  the 
owner  if  the  property  use  is  otherwise 
deemed  incompatible. 

(e)  Denial  or  Rescission  of 
Certification.  The  District  Ranger  shall 
deny  or  rescind  certification  when  a 
change  in  use  or  developments  results  in 
non-conformance  with  applicabie 
standards. 

(f)  Appeals.  Any  landowner  who  is 
adversely  affected  by  a  decision  of  the 
Forest  Service  to  grant  or  deny 
certification  may  appeal  that  decision 
pursuant  to  the  rules  governing 
administrative  appeals  set  forth  in  36 
CFR  211.18.  Address  initial  appeals  to 
the  District  Ranger,  Mono  Lake  District, 
Inyo  National  Forest,  P.O.  Box  la  Lee 
Vining,  California  93514. 
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Section  4 — Compatibility  Standards 

(a)  Existing  Improvements.  As 
required  by  section  303(b)(2)  of  the  Act, 
the  District  Ranger  shall  certify  the 
following  uses  as  compatible  with  the 
purposes  of  the  Scenic  Area: 

(1)  Development  and  uses  existing  as 
of  June  1, 1984. 

(2)  Reconstruction  and  expansion  of 
buildings,  support  systems  and  faciUties 
existing  on  June  1, 1984,  and  new 
construction  of  support  systems  and 
facilities  as  follows: 

(A)  Reconstruction  of  an  existing 
building. 

(B)  Construction  of  attached  structural 
additions,  not  to  exceed  100  per  centrum 
of  the  square  footage  of  the  original 
building,  and 

(C)  Construction  of  reasonable 
support  development  such  as  a  roads, 
parking,  water  and  sewage  systems. 

(b)  General  Compatiblity  Standards. 
For  land  use  to  be  compatible  and 
remain  certified,  landowners'  use  of 
their  property  must  conform  to  the 
following  standards: 

(1)  Disposal  of  Wastes:  Landowners 
provide  for  disposal  of  solid  and  liquid 
waste  originating  on  or  resulting  from 
use  of  the  property,  consistent  with 
State  and  County  law. 

(2)  Utilities:  Landowners  place 
underground  all  utility  modifications, 
expansion,  replacement,  or  new  utilities, 
(including  cable  TV).  Any  utility 
structures  required  to  be  above  ground 
(e.g.  statellites,  windmills,  etc.)  are 
painted  in  earth  tones  and  properly 
placed  to  be  screened  by  vegetation 
and/or  topography. 

(3)  Discharge  of  Pollutants:  A 
landowner  who  discharges  a  pollutant, 
as  defined  by  State  law,  has  required 
permits. 

(4)  Use  of  Travel  Trailers:  The 
landowner  uses  or  stores  travel  trailers 
on  private  property  within  the  Scenic 
Area  as  follows: 

(A)  For  fourteen  day  recreational  use, 

(B)  Upon  a  finding  of  special 
circumstances,  one  year  during 
construction  of  a  residence. 

(C)  A  recreation  travel  trailer  may  be 
stored  by  an  owner  at  the  owner's 
residence. 

(5)  Land  Disturbance:  Any  new  land 
disturbance  (movement  of  200  cubic 
yards  of  soil  or  more,  or  clearing  land 
lO.CKX)  square  feet  or  more)  and/or 
vegetative  removal  on  other  than  a 
building  site  (e.g.  tree  farm,  alfalfa  field, 
mining  roads,  etc.)  has  been  cleared 
through  the  District  Ranger. 

(6)  Mobile  Homes:  Any  mobile  home 
(manufactured  housing)  used  by  a 
landowner 

(A)  Is  on  permanent  foundation. 


(B)  Has  a  pitched  roof, 

(C)  Is  paneled  with  wood  siding,  and 

(D)  Is  of  an  earth  tone  color  that 
harmonizes  with  the  natural 
surroundings. 

(7)  Commercial  Signs:  Conforming 
commercial  signs: 

(A)  Are  located  on  the  site  on  which 
the  use  occurs, 

(B)  Do  not  exceed  40  square  feet  in 
size  with  a  maximum  length  of  8  feet 
and  maximum  height  from  the  ground  of 
15  feet. 

(C)  Do  not  feature  Hashing  or  neon 
devises,  and 

(D)  Utilize  colors  to  harmonize  with 
the  surroundings. 

(8)  Subdivision:  The  landowner  has 
not  sudivided  the  property. 

(9)  Secondary  Housing:  The 
landowner  has  not  build  or  provided 
secondary  or  guest  housing. 

(10)  Damage  to  a  Certified  Structure: 
The  landowner  reconstructs  or  removes 
the  structure  damaged  by  fire,  fiood,  or 
other  catastrophy  in  conformance  with 
the  applicable  standards.  The 
landowner  does  not  need  new 
certification  for  reconstruction  unless 
the  damage  reduces  the  value  of  the 
structure  by  50%  or  more. 

(11)  Storage:  The  landowner  does  not 
utilize  cargo  containers,  semi-trailers, 
train  cars,  or  other  trailers  for  storage  or 
other  incompatible  uses. 

(12)  Maintenance:  Landowners 
maintain  buildings,  structures,  and 
grounds,  including  fences,  in  a 
serviceable  condition  that  renders  them 
available  for  their  designed  use  or  they 
remove  structures  in  unserviceable 
condition. 

(13)  Conformance  with  Other 
Standards:  When  appropriate, 
landowners  adopt  all  appUcable  and 
practicable  guidelines  for  unimproved 
residential  property  in  the  Developed 
Land  Use  Category,  Sec.  5(b)(1)(A). 

(14)  Conformance  with  Other 
Regulations:  Landowners  use  and 
develop  their  property  in  conformance 
with  applicable  Federal  State  and  local 
laws,  regulations  and  ordinances. 

(c)  Mining. 

The  standards  set  forth  in  this 
paragraph  shall  apply  to  private 
property  in  any  land  use  category  which 
is  used  for  mineral  operations.  To  aid  in 
determining  whether  a  planned  mineral 
operation  will  conform  to  these 
guidelines,  the  landowner  shall  submit 
to  the  District  Ranger  a  proposed  plan  of 
operations  in  compliance  with  36  CFR 
228.8,  minerals  regulations. 

All  existing  mining  operations  as  of 
June  1, 1984,  will  be  certified.  The 
District  Ranger  will  certify  all  other 
operations  in  the  area  if  the  following 
conditions  are  met: 


(1)  The  landowner  confines  operations 
to  locations  where  they  may  be 
conducted  without  substantially 
impairing  or  detracting  from  the  natural, 
scenic,  ecologic,  geologic  and  cidtural 
values  of  the  area. 

(2)  The  operator  meets  the  general 
compatibility  standards  set  forth  in 
paragraph  (b)(l)-(14)  of  this  section. 

(3)  The  landowner  describes  in  the 
operating  plan  how  operations  will: 

(A)  Comply  with  Federal  and  State  air 
and  water  quality  waste  disposal 
standards. 

(B)  Minimize  adverse  impacts  on 
scenic  values. 

(C)  Provide  for  prompt  stabilization 
and  restoration  of  areas  disturbed  by 
the  operations. 

(4)  All  pertinent  provisions  erf  the 
rules  governing  mining  set  forth  in  36 
CFR  Part  228  are  met. 

Section  5— Standards  for  New 
Development 

The  use  and  development  of  private 
lands  in  specific  land  use  categories  are 
compatible  and  will  be  certified  if  the 
use  complies  with  the  standards  in  Sec. 
4,  paragraph  {b)(l)-{14)  and  the 
following  additional  standards: 

(a)  Natural  Land  Use  Category. 

(1)  Unimproved  Property:  The  District 
Ranger  shall  certify  only  those  new 
developments  or  uses  identified  in  the 
Comprehensive  Management  Plan  as 
needed  to  provide  recreation  and/or 
interpretation. 

(2)  Improved  Property: 

(A)  A  landowner  may  provide 
recreation  and/or  interpretive  facihties 
as  identified  in  the  Comprehensive 
Management  Plan. 

(B)  A  landowner  may  construct  a  new 
detached  structure  in  lieu  of  attached 
structural  additions  as  long  as  (1)  the 
total  of  all  new  detached  structures  does 
not  exceed  100  percentxmi  of  the  square 
footage  of  the  existing  building  and  (2) 
the  Forest  Service  determines  that  the 
visual  impact  of  the  detached  structure 
would  not  be  any  greater  than  the  visual 
impact  of  an  attached  addition. 

(b)  Developed  Land  Use  Category. 
(1)  Unimproved  Property. 

(A)  Residential: 

(i)  The  landowner  has  not  built  more 
than  one  residence  on  each  separately 
owned  parcel  as  recorded  in  the  records 
of  Mono  County  as  of  June  1. 1984. 

(iii)  Along  with  the  proposed  use  and 
development  plan,  the  landowner  has 
submitted  a  preliminary  landscape  plan 
that  visually  screens  structures  from 
main  travel  routes  and  public  use  areas. 
Such  visual  screening  may  be  achieved 
by  a  combination  of  vegetative 
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screening,  topography,  structure  design 
and  site  development. 

(iii]  Ehvelling  size  does  not  exceed 
2,000  square  feet  of  floor  space 
(excluding  below  ground  basement);  if  a 
garage  is  attached,  total  size  does  not 
exceed  2.900  square  feet. 

(iv)  The  plans  include  no  more  than 
two  accessory  buildings,  including  a 
detached  garage,  for  each  residence. 
Such  accessory  building  are  not  to  be 
used  for  habitation  and  would  not 
exceed  900  square  feet  total  (both 
buildings.) 

(v)  Buildings  are  single  story 
structures  not  to  exceed  18  feet  from  the 
ground  to  the  highest  point  of  the  roof. 

(vi)  Building  architecture  is 
compatible  with  the  rural  environment, 
location,  and  scale;  visually  unobtrusive 
to  passing  motorists;  rustic  in  nature; 
and  uses  harmonious  earth  tone  colors 
and  non-reflective  roofing  and  sidings. 
Any  fence  is  clearly  necessary,  made  of 
natural  materials  (such  as  split  rail),  and 
compatible  with  the  building 
architecture. 

(vii)  Structural  improvements  do  not 
cover  more  than  40%  of  the  parcel. 

(viii)  The  landowner  has  submitted  a 
proposed  grading  and  earth  movement 
plan  with  the  use  and  development  plan 
and  the  plan  minimizes  all  excavation  or 
topographic  changes  to  that  required  for 
buildings,  roads,  and  utilities. 

(ix)  The  landowner  only  removes  live 
trees  and  other  vegetation  when 
necessary  to  accommodate  buildings 
and  roads  and  to  allow  installation  of 
utilities.  The  landowner  has  identified  in 
the  proposed  use  and  development  plan 
all  mature  trees  and  vegetation  stands 
that  are  proposed  to  be  removed. 

(x)  The  landowner  minimizes  adverse 
aesthetic  impacts  and  soil  erosion  in  the 
design,  location,  and  construction  of 
roads. 

(xi)  The  landowner  places 
identification  signs  only  on  the  site,  not 
to  exceed  two  (2)  square  feet  in  size. 
The  landowner  places  sale  or  rental 
signs  only  on  the  site  and  not  to  exceed 
four  (4)  square  feet  in  size. 

(B)  Commercial:  Unless  identified  in 
the  Comprehensive  Management  Plan, 
new  commercial  development  shall  not 
be  deemed  capatible  with  the  purposes 
of  the  Scenic  Area. 

(2)  Improved  Property. 

(A)  Residential: 

(i)  The  landowner  has  constructed  no 
more  than  two  new  accessory  buildings 
(including  a  detached  garage)  not 
exceeding  900  square  feet  in  total  (both 
buildings). 

(ii)  Landowers  may  reconstruct  and 
expand  residential  property  as  specified 
in  Sec.  4(a)(2)  or  as  follows,  whichever 
is  larger. 


(a)  Dwelling  size  does  not  exceed 
2.000  square  feet  of  floor  space 
(excluding  below  ground  basement);  if  a 
garage  is  attached,  total  size  does  not 
exceed  2,900  square  feet. 

(b)  The  plans  include  no  more  than 
two  accessory  buildings,  including  a 
detached  garage,  for  each  residence. 
Such  accessory  buildings  are  not  to  be 
used  for  hibitation  and  would  not 
exceed  900  square  feet  total  (both 
buildings). 

(B)  Commercial: 

(i)  Compatible  reconstruction  and 
expansion  is  the  same  as  that  for 
improved  residential  property  [Sec. 
5(b)(2)(A). 

(ii)  Commercial  development  is 
compatible  when  the  purpose  and  Intent 
of  a  commercial  business  is  the  same  as 
that  existing  lime  1, 1984.  or  found  not  to 
be  detrimental  to  the  integrity  of  the 
Scenic  Area  based  on  the 
Comprehensive  Management  Plan. 

(c)  Relicted  Land  Use  Category.  For 
any  private  land  within  the  relicted  land 
use  category,  the  following  will  apply: 

(1)  Unimproved  Property: 

(A)  Residential:  The  Forest  Service 
will  not  certify  any  new  residential 
development. 

(B)  Commercial:  Construction  of 
reasonable  roads,  parking  facilities  and 
utilities  appurtenant  to  existing  uses  by 
State  and  local  units  of  government 
shall  be  deemed  compatible. 

(2)  Improved  Property: 

(A)  Residential:  The  landowner  may 
construct  a  new  detached  structure  in 
heu  of  attached  structural  additions  as 
long  as  (1)  the  total  of  all  new  detached 
structures  does  not  exceed  100 
percentum  of  the  square  footage  of  the 
existing  building  and  (2)  the  Forest 
Service  determines  that  the  visual 
impact  of  the  detached  structure(s) 
would  not  be  any  greater  than  the  visual 
impact  of  an  attached  addition. 

(B)  Commercial:  Construction  of 
reasonable  roads,  parking  facilities  or 
utilities  appurtenant  to  existing  uses  by 
State  and  local  units  of  govememnt 
shall  be  compatible. 

(FR  Doc.  86-14531  Filed  6-26-88;  8:45  am] 

StUMQ  COOC  S410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Alabama  Adviaory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regiilations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Alabama  Advisory 
Committee  to  the  Commission  will 
convene  at  7:30  p.m.  and  adjourn  at 
10:30  p.m.  on  July  17, 1986  in  the 


Montgomery  Room  and  convene  9:00 
a.m.  and  adjourn  at  5:00  p.m.,  on  luly  18, 
1986  in  the  Cahaba  Room,  The  Madison 
Hotel,  120  Madison  Street,  Montgomery, 
Alabama.  The  purpose  of  the  meeting  is 
to  prepare  for  and  conduct  a  factfinding 
meeting  to  update  findings  and 
recommendations  in  the  Advisory 
Committee  Report.  Policy/Community 
Relations  in  Montgomery.  Alabama. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Rodney  Max  or 
Bobby  Doctor,  Director  of  the  Southern 
Regional  Office  at  (404)  221-4391,  (TDD 
404/221-4391).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  June  23, 1986. 
Ann  E.  Goode, 

Program  Specialist  for  Regional  Programs. 
[FR  Doc.  86-14508  Filed  6-26-86:  8:45  am] 

MIXING  COOC  633S-01-M 


Hawaii  Adviaory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Hawaii  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  adjourn  at  12:00 
noon,  on  July  14, 1986,  at  the  Waikiki 
Trade  Center,  2255  Kuhio  Avenue, 
Honolulu.  Hawaii.  The  purpose  of  the 
meeting  is  to  review  employment  data 
from  the  State  of  Hawaii  and  University 
of  Hawaii  and  plan  implementation  of 
the  Native  Hawaiian  Homeland  Project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Andre 
Tatibouet  or  Philip  Montez.  Director  of 
the  Western  Regional  Office  at  (213) 
688-3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 
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Dated  at  Washington,  DC.  June  23. 1986. 
Donald  A  Deppe, 

Program  Specialist  for  Regional  Programs. 
|FR  Doc.  86-14509  Filed  6-26-86;  8:45  am) 

BILUNO  COOE  •33S-01-II 

Indian  Civil  Rights  Issues;  Hearing 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  the  Civil  Rights  Act  of 
1983,  Pub.  L.  98-183.  97  Stat  1304.  that  a 
public  hearing  before  a  Subcommittee  of 
the  U.S.  Commission  on  Civil  Rights  will 
be  held  July  31,  beginning  at  9:00  a.m.. 
and  August  1,  beginning  at  9:00  a.m..  at 
the  Rushmore  Plaza  Civic  Center.  444 
Mount  Rushmore  Road  North,  Rapid 
City,  South  Dakota. 

The  purpose  of  the  hearing  is  to  hear 
testimony  about  civil  rights  issues 
affecting  American  Indians. 

The  Commission  is  an  independent, 
bipartisan  factfinding  agency  authorized 
to  study,  collect,  and  disseminate 
information  and  to  appraise  the  laws 
and  policies  of  the  Federal  Government 
with  respect  to  discrmination  or  denials 
of  equal  protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex,  handicap,  or  national 
origin,  or  in  the  administration  of  justice. 

Dated  at  Washington.  DC,  June  24. 1986. 
Clarence  M.  Pendleton,  |r., 

Chairman. 

[FR  Doc.  86-14604  Filed  6-26-86;  8:45  am] 

BILUNO  CODE  6335-01-M 


Maine  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maine  Advisory 
Committee  to  the  Commission  will 
convene  at  7:00  p.m.  and  adjourn  at  9:00 
p.m..  on  July  10, 1986,  at  the  Holiday  Inn, 
Winthrop  Room,  Western  Avenue, 
Augusta.  Maine.  The  purpose  of  the 
meeting  is  to  hear  from  State  and  Indian 
officials  regarding  general  assistance  to 
Native  Americans. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Richard 
Morgan  or  Jacob  Shlitt,  Director  of  the 
New  England  Regional  Office  at  (617) 
223-4671,  (TDD  617/223-0344).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  June  23. 1986. 
Donald  A.  Deppe, 

Program  Specialist  for  Regional  Programs. 
[FR  Doc.  86-14510  Filed  6-26-86;  8:45  am] 
BILUNO  CODE  tsae-oi-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  and  Countervailing  Duty 
Proceedings;  Proposed  Change  In 
Format  of  Federal  Register  Notices 

agency:  Import  Administration, 

International  Trade  Administration 

Commerce. 

action:  Notice  of  proposed  change  and 

request  for  public  comments. 

SUMMARY:  The  Department  of 
Commerce  is  considering  changing  the 
format  of  notices  which  are  published  in 
the  Federal  Register  regarding  the 
Department's  decisions  in  antidumping 
and  countervailing  duty  proceedings. 
The  Department  proposes  to  institute  a 
new  procedure  whereby  such  notices 
will  summarize  the  decisions. 
Additional  information,  including  the 
statement  of  the  facts  and  conclusions 
of  law  which  form  the  basis  for  the 
Department's  determinations,  will  no 
longer  be  published  in  the  Federal 
Register.  This  information  will  be  sent  to 
the  parties  to  the  proceeding  (and  the 
International  Trade  Commission)  free  of 
charge,  and  photocopies  will  be  made 
available  to  the  public  for  a  small  fee.  at 
the  Department  of  Commerce. 

The  public  is  invited  to  submit  written 
comments  on  this  proposed  change 
within  thirty  days  of  publication  of  this 
notice.  The  Department  proposes  to 
institute  this  procedure  beginning 
August  1, 1986.  on  a  trail  basis,  after  a 
thorough  review  of  the  comments. 
date:  Deadline  for  comments: 
Comments  should  be  submitted  in 
writing  by  July  28, 1986. 
address:  Written  comments  (10  copies) 
should  be  addressed  to:  Deputy 
Assistant  Secretary  for  Import 
Administration,  Central  Records  Unit. 
Room  B-099,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street.  NW..  Washington.  DC  20230. 

FOR  FURTHER  INFORMATKHI  CONTACT: 

Gilbert  B.  Kaplan,  Deputy  Assistant 
Secretary  for  Import  Administration. 
Room  B-099,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW.,  Washington.  DC  20230; 
(202)  377-1780. 


SUPPLEMENTARY  INFORMATION:  The 

Department  of  Commerce  provides  for 
publication  in  the  Federal  Register  of 
notice  of  each  decision  it  makes  in  an 
antidumping  or  countervailing  duty 
proceeding.  Each  notice  presently 
includes  not  only  an  announcement  of 
the  Department's  decision,  but  also  a 
thorough  review  of  additional 
information,  including  a  detailed 
statement  of  the  facts  and  conclusions 
of  law  which  form  the  basis  for  the 
decision. 


Since  the  Department  took  over  the 
function  of  administering  the 
antidumping  and  countervailing  duty 
laws  in  1980.  the  cost  of  publishing 
detailed  notices  of  decisions  in  the 
Federal  Register  have  increased 
substantially.  This  in  attributable  to  two 
factors:  (1)  An  increase  in  the  number  of 
outstanding  orders  and  pending 
investigations;  and  (2)  an  increase  in  the 
length  of  individual  notices.  Fees  for 
publication  of  these  notices  now  amount 
to  over  $400,000  per  year. 

The  Department  is  considering  an 
alternative  to  the  publication  of  entire 
notices  of  decisions,  in  an  attempt  to 
lessen  this  financial  burden.  We  propose 
to  institute  a  procedure  whereby  notices 
published  in  the  Federal  Register  will 
summarize  the  Department's  decisions. 
Additional  information,  including  the 
statement  of  the  facts  and  conclusions 
of  law  which  form  the  basis  for  the 
determinations,  will  no  longer  be  part  of 
the  published  notice.  This  information 
will  instead  be  sent  to  the  parties  to  the 
proceeding  (and  the  International  Trade 
Commission),  and  will  be  made 
available  to  the  public,  at  the 
Department  of  Commerce.  This 
procedure  is  currently  followed  by  the 
International  Trade  Commission,  with 
respect  to  its  determinations  of  injury  in 
antidumping  and  countervailing  duty 
investigations. 

Under  the  proposed  procedure,  the 
Federal  Register  notices  will  each 
contain  a  summary  of  the  decision  the 
Department  has  made,  with;  the 
antidumping  or  countervailing  duty  rates 
being  put  into  effect,  where  applicable; 
the  effective  date  of  the  decision;  the 
person  to  contact  for  further  information 
and  where  to  obtain  the  additional 
information;  a  description  of  the 
directions  to  the  Customs  Service 
regarding  suspension  of  liquidation;  and. 
where  applicable,  the  effect  of 
determinations  by  the  International 
Trade  Commission.  Other  relevant 
information  may  be  included  in 
particular  notices. 

The  additional  information  will  be 
placed  in  separate  texts,  which  will  be 
mailed  or  otherwise  made  available  to 
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the  parties  to  the  corresponding 
proceedings,  free  of  charge.  Photocopies 
will  be  available  to  the  public  at  the 
Import  Administration's  Central  Records 
Unit,  the  address  of  which  is  listed 
above,  at  a  cost  of  twenty-five  cents  per 
page.  It  is  also  contemplated  that  the 
additional  information  will  be  available 
through  commercial  computerized  legal 
reference  services. 

The  Department  welcomes  public 
comments  on  this  proposed  change. 
Comments  (10  copies)  should  be 
submitted  in  writing  to  the  Department 
at  the  address  and  within  the  time  limits 
listed  al>ove.  The  Department  will 
consider  thoroughly  all  public  comments 
which  have  been  timely  filed. 

A  sample  of  the  proposed  format  for 
Federal  Register  notices  is  attached  to 
this  notice.  This  sample  is  based  upon 
the  notice  of  the  Department's  final 
affirmative  countervailing  duty 
determination  in  Certain  Fresh  Atlantic 
Groundfish  from  Canada,  51  PR  10041 
(March  24, 1986). 
Theodora  W.  Wo 

Acting  Assistant  Secretary  for  Trade 
A  dministration. 

Sample 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(C-122-607] 

Final  AfHrinative  Countervailing  Duty 
Detennination:  Certain  Fresh  Atlantic 
Groundfish  From  Canada 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice. 

SUMMARY:  We  determine  that  certain 

ttenefits  which  constitute  subsidies  within  the 

meaning  of  the  countervailing  duty  law  are 

being  provided  to  producers  or  exporters  in 

Canada  of  certain  fresh  Atlantic  groundfish. 

The  estimated  net  subsidy  is  5.82  percent  ad 

valorem. 

EFFECTIVE  DATE:  [Date  of  publication  in 
the  Federal  Register). 

FOR  FURTHER  INFORMATION  CONTACT; 
Gary  Taverman,  Office  of  Investigations, 
Import  Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Pennsylvania  Avenue  and  14th 
Street,  NW..  Washington,  DC  20230; 
telephone:  (202)  377-0161.  Copies  of  the  full 
text  of  this  determination  are  available  at: 
Import  Administration's  Central  Records 
Unit,  Room  B-099.  U.S.  Department  of 
Commerce.  Pennsylvania  Avenue  and  14th 
Street,  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Final  Detenninatioii 

Based  upon  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning  of 
section  701  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  being  provided  to 


producers  or  exporters  in  Canada  of  certain 
fresh  Atlantic  groundfish  (groundfish).  For 
purposes  of  this  investigation,  the  following 
programs  are  found  to  confer  subsidies: 

A.  Federal  Programs 

1.  Fishing  Vessel  Assistance  Program; 

2.  Department  of  Fisheries  and  Oceans 
(DFO)  Promotions  Branch: 

3.  Assistance  for  the  Construction  of  Ice- 
making  and  Fish  Chilling  Facilities: 

4.  Certain  Types  of  Investment  Tax  Credits; 

5.  Program  for  Export  Market  Development; 

6.  Regional  Development  Incentive 
Program; 

7.  Industrial  and  Regional  Development 
Program; 

8.  Fisheries  Improvement  Loan  Program; 

9.  DFO  Grants  to  Fishermen  and  Fish 
Processors  from  SRCPP  Funds; 

10.  Preferential  User  Fees  to  Fishermen 
under  the  Small  Craft  Harbour  Program;  and 

11.  Government  Equity  Infusions  into 
National  Sea  Products  Limited  and  Fishery 
Products  International  Limited. 

B.  Joint  Federal-Provincial  Programs 

1.  Agricultural  and  Rural  Development 
Agreements; 

2.  Prince  Edward  Island  (P.E.I.) 
Comprehensive  Development  Plan; 

3.  General  Development  Agreements; 

4.  Transitional  Programs; 

5.  Economic  and  Regional  Development 
Agreements;  and 

8.  Interest-Free  Loans  to  National  Sea 
Products  Limited. 

C  Provincial  Programs 

1.  New  Brunswick:  Loans  from  the  fisheries 
Development  Board; 

2.  New  Brunswick:  Fish  Unloading  Systems 
and  Ice-making  Programs; 

3.  New  Brunswick:  Insurance  Premium 
Prepayment  Program; 

4.  New  Brunswick:  Interest  Rate  Rebates; 

5.  New  Brunswick:  Technical  Services; 
e.  Newfoundland:  Grants  for  Purchasing 

and  Constructing  Boats: 

7.  Newfoundland:  Grants  for  Rebuilding 
and  Repair  of  Fishing  and  Coastal  Vessels; 

8.  Newfoundland:  Grants  to  Cover 
Operating  Expenses; 

9.  Newfoundland:  Loans  from  the  Fisheries 
Loan  Board; 

10.  Newfoundland:  Loan  Guarantees  from 
the  Fisheries  Loan  Board; 

11.  Newfoundland:  Operation  of  Fisheries 
Facilities  and  Services; 

12.  Newfoundland:  Construction  and 
Repair  of  Fisheries  Facilities; 

13.  Newfoundland:  Enhancement  of  Fishing 
Operations; 

14.  Newfoundland:  Marketing  Assistance; 

15.  Nova  Scotia:  Fishing  Vessel 
Construction  Program; 

16.  Nova  Scotia:  Loans  from  the  Fisheries 
Loan  Board: 

17.  Nova  Scotia:  Industrial  Development 
Division  Grants; 

18.  Nova  Scotia:  Market  Development 
Assistance: 

19.  P.E.I.:  Fishing  Vessel  Subsidy  Program; 

20.  P.E.I.:  Near  and  Offshore  Vessel 
Assistance  Program; 

21.  P.E.I.:  Engine  Conversion  Program; 


22.  P.E.I.:  Commercial  Fishermen's 
Investment  Incentive  Program: 

23.  P.E.I.:  Assistance  for  the  Construction  of 
Ice-Making  and  Fish  Chilling  Facilities; 

24.  P.E.I.:  Fish  Box  Pool  Program; 

25.  P.E.I.:  Technical  Upgrading  Program; 

26.  P.EJ.:  Fresh  Fish  Marketing  Program; 

27.  P.E.I.:  Fishing  industry  Technology 
Program; 

28.  P.E.I.:  Technology  Improvements 
Program; 

29.  P.E.I.:  Onboard  Fishing  Handling 
Systems  Program; 

30.  Quebec:  Vessel  Construction 
Assistance  Program: 

31.  Quebec:  Gear  Subsidy  Program; 

32.  Quebec:  Insurance  Premium  Subsidy 
Program; 

33.  Quebec:  Large  Vessel  Construction 
Program; 

34.  Quebec:  Loans  from  the  Ministry  of 
Agriculture.  Fisheries  and  Food; 

35.  Quebec:  Grants  for  Engine  Purchases; 

36.  Quebec:  Grants  for  Fish  Transport  and 
Seafood  Processing  Tanks; 

37.  Quel>ec:  Grants  to  Processing 
Enterprises  for  Capital  Equipment;  and 

38.  Quet>ec:  Ice-Making  and  Fish  Chilling 
Assistance. 

We  determine  the  estimated  net  subsidy  to 
be  5.82  percent  ad  valorem. 

Suspension  of  Liquidatioa 

In  accordance  with  section  703(d)  of  the 
Act,  we  instructed  the  U.S.  Customs  Service 
to  suspend  liquidation  of  all  entries  of  certain 
fi^sh  Atlantic  groundfish  from  Canada  which 
are  entered,  or  withdraw  from  warehouse,  for 
consumption  on  or  after  January  9, 1986,  the 
date  of  publication  of  our  preliminary 
determination  in  the  Federal  Register.  The 
liquidation  of  all  entries,  entered  or 
withdrawn  from  warehouse,  for  consumption 
will  continue  to  be  suspended,  and  as  of  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  Customs  Service  should 
require  a  cash  deposit  or  bond  for  each  such 
entry  in  the  amount  of  5.82  percent  ad 
valorem.  This  suspension  will  remain  in 
effect  until  further  notice. 

rrc  Notification 

In  accordance  with  section  705  of  the  Act, 
we  will  notify  the  International  Trade 
Commission  (ITC)  of  our  determination.  In 
addition,  we  are  making  available  to  the  ITC 
all  non-privileged  and  non-confidential 
information  relating  to  this  investigation. 

We  will  allow  the  FTC  access  to  all 
privileged  and  confidential  information  in  our 
files,  provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either  publicly 
or  under  an  administrative  protective  order, 
without  the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration. 

The  ITC  Will  determine  whether  these 
imports  materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry  45  days  after  the 
date  of  publication  of  this  notice.  If  the  ITC 
determines  that  material  injury,  or  the  threat 
of  material  injury,  does  not  exist,  this 
proceeding  will  be  terminated  and  all 
estimated  duties  deposited  or  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or  cancelled,  if. 
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however,  the  ITC  determines  that  injury 
exists,  we  will  issue  a  countervailing  duty 
order,  directing  Customs  officers  to  assess  a 
countervailing  duty  on  groundfish  from 
Canada  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after  the 
date  of  the  suspension  of  liquidation  as 
indicated  in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

This  notice  is  published  pursuant  to  section 
705(d)  of  the  Act  (19  U.S.C.  1671d(d)). 

[FR  Doc.  86-14427  Filed  6-26-86;  8:45  am) 
BILUNO  CODE  3S10-OS-M 


Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Terrain 
Conductivity  Meter 

This  is  a  decision  consolidated 
pursuant  to  section  e(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CRF  Part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  1523. 
U.S.  Department  of  Commerce,  14th  & 
Constitution  Avenue  NW..  Washington. 
DC. 

Docket  No.:  85  289R.  Applicant:  U.S. 
Geological  Survey,  Reston.  VA  22092. 
Intended  Use:  See  notice  at  50  FR  41380. 

Docket  No.:  86-007R.  Applicant:  State 
of  Minnesota.  St.  Paul,  MN  55146. 
Intended  Use:  See  notice  at  50  FR  46149. 

Article:  Terrain  Conductivity  Meter. 
Manufacturer:  Geonics  Ltd..  Canada. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  Each  foreign  instrument 
provides  for  in  situ  measurement  of 
ground  conductivity  in  milliohm  per 
meter  at  variable  depths  of  40  meters. 
The  capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purpose. 
We  know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
for  the  intended  use  of  each  instrument. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  86-14803  Filed  &-26-86;  8:45  am) 
BnXMQCOOC  3510-OS-M 


Short  Supply  Review  of  Certain  Black, 
Oil  Tempered,  Round,  Scratcti  Brush 
Wire 

AQENCV:  International  Trade 
Administration.  Import  Administration. 
Commerce. 


ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
detennination  under  Paragraph  8  of  the 
U.S.-Iapan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  certain  black,  oil  tempered, 
round,  scratch  brush  wire  used  in  the 
production  of  industrial  hand  brushes. 

EFFECTIVE  DATE:  Comments  must  be 
submitted  no  later  than  ten  days  after 
publication  of  this  notice. 

address:  Please  send  all  comments  to: 
Nicholas  C.  Tolerico.  Acting  Director. 
O^ice  of  Agreements  Compliance.  14th 
and  Constitution  Ave..  NW., 
Washington.  DC  20230.  Room  3099. 

FOR  FURTHER  INFORMATION  CONTACT 

Holly  A.  Kuga.  Room  3099.  202/377-3833. 
Office  of  Agreements  Compliance.  14th 
and  Constitution  Ave..  NW., 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Paragraph  8  of  the  U.S.-Japan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products  provides  that  if 
the  U.S.  ".  .  .  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  United  States  steel  industry  will  be 
unable  to  meet  demand  in  the  United 
States  of  America  for  a  particular 
category  or  sub-category  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors),  an  additional 
tonnage  shall  be  allowed  for  such 
category  or  sub-category  .  .  ." 

We  have  received  a  short  supply 
request  for  certain  black,  oil  tempered, 
round,  scratch  brush  wire  in  sizes 
ranging  from  .0286  to  .0128  inch.  The 
wire  meets  AISI  grades  1059  or  1064. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  ten  days  after  publication  of 
this  notice.  Comments  should  focus  on 
the  economic  factors  involved  in 
granting  or  denying  this  request.  The 
Department  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  label  the 
business  proprietary  portion  of  the 
submission  and  also  include  a 
submission  without  proprietary 
information  which  can  be  placed  in  the 
public  file.  The  public  file  will  be 
maintained  in  the  Central  Records  Unit. 
Import  Administration.  U.S.  Department 


of  Commerce.  Room  B-099  at  the  above 
address. 

Gilbert  B.  Kaplan. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

lune  19, 19S6. 

[FR  Doc.  88-14601  Filed  6-2fr-86;  6:45  am] 

MLLMOCOOC  StlO-Oe-M 


Short  Supply  Review  of  Certain 
Calorized,  Ceramic  Coated  Lance  Pipe 

AGENCY:  International  Trade 

Administration.  Import  Administration, 

Commerce. 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short  supply 
determination  under  Paragraph  8  of  the 
U.S.-Japan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  certain  calorized.  ceramic 
coated  lance  pipe  used  in  the  direct 
blowing  of  oxygen  into  steelmaking 
furnaces. 

EFFECTIVE  DATE:  Conunents  must  be 
submitted  no  later  than  ten  days  after 
publication  of  this  notice. 
ADDRESS:  Please  send  all  comments  to: 
Nicholas  C.  Tolerico,  Acting  Director, 
Office  of  Agreements  Compliance.  14th 
and  Constitution  Ave..  NW.. 
Washington.  DC  20230,  Room  3099. 
FOR  FURTHER  INFORMATION  CONTACT 
Holly  A.  Kuga,  Room  3099.  202/377-3833. 
Office  of  Agreements  Compliance.  14th 
and  Constitution  Ave..  N\N., 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 
Paragraph  8  of  the  U.S.-Japan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products  provides  that  if 
the  U.S.  ".  .  .  determines  that  because 
of  abnormal  supply  or  demand  factors, 
the  United  States  steel  industry  will  be 
imable  to  meet  demand  in  the  United 
States  of  America  for  a  particular 
category  or  sub-category  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors),  an  additional 
tormage  shall  be  allowed  for  such 
category  or  sub-category  .  .  ." 

We  have  received  a  short  supply 
request  for  lance  pipe  used  in  the  direct 
blowing  of  oxygen  into  steelmaking 
furnaces.  This  lance  pipe  is  made  of 
mild  steel  with  nominal  inside  diameters 
of  %  to  iVi  inches.  The  pipe  is  calorized 
on  both  sides  with  an  iron-aluminum 
diffusing  agent  and  then  coated  on  both 
sides  witii  liquified  refractory  ceramic 
material 


BEST  COPY  AVAILABLE 
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Thickness  of  diffusing  agent:  0.4-aB  mm 
Thickness  of  ceramic  coating:  0.2-0.3 

mm 
Pipe  length:  9  or  18  feet  standard 
End:  Plain  or  threaded  and  coupled. 

Any  party  interested  in  commenting 
on  this  request  should  send  wnitten 
comments  as  soon  as  possible,  and  no 
later  than  ten  days  after  publication  of 
this  notice.  Comments  should  focus  on 
the  economic  factors  Involved  in 
granting  or  denying  this  request  The 
Department  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  label  the 
business  proprietary  portion  of  the 
submission  and  also  include  a 
submission  without  proprietary 
information  which  can  be  placed  in  the 
public  file.  The  public  file  will  be 
maintained  in  the  Central  Records  Unit, 
Import  Administration.  U.S.  Department 
of  Conunerce,  Room  B-099  at  the  above 
address. 

GUb«tt  B.  KapUn. 

Deputy  Assistant  Secretary  for  Import 

A  dministration. 

June  19. 1986. 

[FR  Doc.  86-14602  Filed  6-26-88;  8:45  am] 

■LLMQCOOC  3S10-0»4I 


National  Oceanic  and  Atmoaphaiic 
Administration 

Marina  Mammals;  Application  for 
Pannit;  Carta  Foundation  Hospital 
(P381) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regidations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Carle  Foundation  Hospital. 

b.  Address:  611  West  Park  Street, 
Urbana,  Illinois. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  Unspecified  Pinnipeds. 

4.  Type  of  Take:  Importation  from 
Canada  of  specimen  materials  from 
seals  killed  by  polar  bears  for 
determination  of  nutrient  density. 

5.  Location  of  Activity:  Specimen 
material  will  be  analyzed  at  Carle 
Foundation  Hospital. 

6.  Period  of  Activity:  3  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 


Mammal  Commission  and  the 

Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  Washington. 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  applicatrion  are 
available  for  review  in  the  following 
offices: 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street.  NW., 

Washington,  DC; 
Director,  Northeast  Region.  National 

Marine  Fisheries  Service.  14  Elm 

Street.  Federal  Building.  Gloucester. 

Massachusetts  01930. 

Dated:  ]une  20. 1986. 

Samuel  W.  McKeen, 

Chief,  Management  and  Budget  Staff, 
National  Marine  Fisheries  Service. 

[FR  Doc  86-14600  Filed  6-26-86;  8:45  am) 
Mume  cooc  ssM-a-M 


Marine  Mammals;  Issuance  of  Pennlt; 
Jeffrey  D.  Goodyear 

On  February  13, 1986.  notice  was 
published  in  the  Federal  Register  (51  FR 
5390)  that  an  application  has  been  Rled 
by  Mr.  Jeffrey  D.  Goodyear,  Ecology 
Research  Group.  Inc.,  97-B  Howland 
Avenue,  Jamestown,  Rhode  Island 
02835,  for  a  ScientiHc  Research  Permit  to 
conduct  radio  tagging  studies  on 
humpback  whales  (Megaptera 
novaeangliae)  over  a  3-year  period. 

Notice  is  hereby  given  that  on  June  12, 
1986  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  (16 
U.S.C.  1361-1407)  and  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1543),  the  National  Marine  Fisheries 
service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  finding  that  such  Permit;  (1) 
Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 


endangered  species  which  are  the 
subject  of  this  Permit;  (3)  and  will  be 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Permit  was  also  issued  in  accordance 
with  and  is  subject  to  Parts  220-222  of 
Title  50  CFR,  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  species  permits. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  N.W.,  Washington, 
DC;  and 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service.  14  Elm  Street. 
Federal  Building,  Gloucester, 
Massachusetts  0193a 

Dated:  June  16. 1966. 
Samuel  W.  McKeen, 

Chief  Management  Budget  Staff,  Notional 

Marine  Fisheries  Service. 

[FR  Doc.  86-14809  Filed  6-26-86;  8:45  am] 
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Marine  Mammals;  issuance  of  Permit; 
National  Marine  Fisiteries  Service, 
Southwest  Rsheries  Center 

On  April  15, 1986,  notice  was 
published  in  the  FedcraJ  Register 
(51  FR  12725)  that  an  application  had 
been  filed  hy  the  Southwest  Fisheries 
Center.  National  Maine  Fisheries 
Center,  P.O.  Box  271,  La  Jolla.  California 
92038,  for  a  permit  to  take  a  Hawaiian 
monk  seal  (Moaacbus  scbauinslandi) 
for  scientific  research  and  to  enhance 
the  propagation  and  survival  of  the 
species. 

Notice  is  hereby  given  that  on  June  19. 
1986,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  (16 
U.S.C.  1361-1407)  and  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1543),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking  subject  to  certain  conditions  set 
forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  is 
based  on  a  fmding  that  such  Permit;  (1) 
Was  applied  for  in  good  faith:  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  Permit;  (3)  and  will  be  consistent 
with  the  purposes  and  policies  set  forth 
in  Section  2  of  the  Endangered  Species 
Act  of  1973.  This  Permit  was  also  issued 
in  accordance  with  and  is  subject  to 
Parts  220-222  of  Title  50  CFR,  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 


•iJ??AJKVA  V^OD  T'^O^i 


Federal  Register  /  Vol.  51.  No.  124  /  Friday.  June  27.  1986  /  Notices 


23457 


This  permit  is  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries. 
3300  Whitehaven  Street,  NW.. 
Washington,  DC;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service.  300  S.  Ferry 
Street,  Terminal  Island,  California 
90731-7415. 

Dated:  June  20, 1986. 
Samuel  W.  McKeen, 

Chief  Management  and  Budget  Staff, 

National  Marine  Fisheries  Service. 

(FR  Doc.  86-14611  Filed  6-26-86;  8:45  am) 
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Marine  Mammals;  Permit  Modification 
No.  3;  Adriatic  Sea  Worid  Modification 
No.  3  to  Permit  No.  298 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216).  Public  Display  Permit  No. 
298  issued  to  Adriatic  Sea  World,  S.n.c. 
Lungomare  della  Repubblica.  47036 
Riccione  (FO).  Italy  on  July  16, 1980  (45 
FR  48682).  as  modified  on  November  3. 
1982  (47  FR  49881)  and  August  21. 1984 
(49  FR  33160),  is  further  modified  as 
follows: 

Section  B.3  is  replaced  by: 

3.  The  authority  to  capture  or  otherwise 
acquire  these  marine  mammals,  or  to  take  by 
harassment,  tagging  or  other  activities 
authorized  herein,  shall  extend  from  the  date 
of  issuance  through  December  31, 1988.  The 
terms  and  conditions  of  this  Permit  (Sections 
B  and  C)  shall  remain  in  effect  as  long  as  one 
of  the  marine  mammals  taken  hereunder  is 
maintained  in  captivity  under  the  authority 
and  responsibility  of  the  Permit  Holder. 

This  Modification  is  effective  upon 
publication  in  the  Federal  Register. 

Documents  submitted  in  connection 
with  the  above  modiHcation  are 
available  for  review  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street,  NW.,  Washington. 
DC,  and 

Director,  National  Marine  Fisheries 
Service,  Southeast  Region,  9450  Koger 
Boulevard.  St.  Petersburg.  Florida  33702. 

Dated:  lune  16, 1986. 
Samuel  W.  McKeen, 

Chief  Mamagement  Budget  Staff.  National 
Marine  Fisheries  Service. 
(FR  Doc.  86-14610  Filed  6-26-86;  8:45  am] 
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Marine  Mammals;  Proposed  Permit 
Modification;  Dolpitin  Researcti  Center 
(P53B) 

Notice  is  hereby  given  that  Dolphin 
Research  Center.  P.O.  Box  2875. 
Marathon  Shores.  Florida  33052.  has 
requested  a  modification  to  Permit  No. 
514,  issued  on  August  2. 1985  (50  FR 
32252)  under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  Part  216). 
The  Permit  Holder  is  requesting  to 
conduct  open  ocean  work  with  two  (2) 
captive  bom  Atlantic  bottlenose 
dolphins  [Tursiops  truncatus)  after  a 
training  period.  The  program  will  be 
used  for  underwater  filming. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  Washington. 
DC  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  by  interested 
persons  in  the  following  offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street.  NW..  Washington. 
DC.  and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard.  St.  Petersburg,  Florida  33702. 

Dated:  June  16, 1986. 
Samuel  W.  McKeen. 

Chief  Management  and  Budget  Staff, 

National  Marine  Fisheries  Service. 

[FR  Doc  88-14607  Filed  6-26-86;  8:45  am] 
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Sportfishing  Association  of  California  to 
take  an  unspecified  number  of 
California  sea  lions  by  non-injurious 
harassment  during  active  fishing 
operations  pursuant  to  50  CFR  216.24. 

The  harassment  devices  approved  by 
the  Assistant  Administrator  for 
Fisheries  for  use  in  this  fishery  are  as 
follows: 

(1)  California  Seal  Control  Device 
(seal  bombs)  or  equivalent  with  no 
greater  explosive  power. 

(2)  Cracker  shells  (O.C.  Ag  Supply 
Co..  Anaheim,  CA)  fired  from  12  gauge 
shotgim  or  flare  pistol  or  its  equivalent 
with  no  greater  explosive  power. 

A  complete  description  of  the  above 
two  devices  can  be  found  in  49  CFR 
173.000. 

(3)  Acoustic  harassment  devices  of  12 
kHz  to  17  kHz  that  produce  sound  levels 
no  greater  than  190  dB  ref.  1 
micropascale. 

The  permit  is  valid  until  December  31. 
1988  subject  to  annual  reauthorization. 

This  general  permit  is  available  for 
pubhc  review  in  the  Office  of  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
DC. 

Dated:  June  16, 1986. 
Samuel  W.  McKeen. 
Chief  Management  and  Budget  Staff, 
National  Marine  Fisheries  Service. 
(FR  Doc.  86-14808  Filed  6-26-88:  8:45  amj 
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National  Marine  Fisheries  Service; 
Issuance  of  a  General  Permit 

A  Category  6  general  permit  was 
issued  on  June  16, 1988  to  the 


Sea  Grant  Revietw  Panel  Meeting 

AOENCV:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

action:  Notice  of  partially  closed 

meeting^ 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  The  meeting  will  have 
several  purposes.  Many  of  the  Panel 
members  are  new.  so  time  will  be 
devoted  to  discussion  of  the 
organization  of  the  National  Office,  how 
it  functions,  and  how  it  interacts  with 
the  30  institutional  programs,  the 
Council  of  Sea  Grant  Directors,  and  the 
Sea  Grant  Association.  The  Panel  also 
will  meet  to  select  its  own  chairj)er8on 
and  determine  operating  rules  of  order, 
to  discuss  the  current  posture,  issues  of 
national  needs,  and  future  outlook  for 
Sea  Grant;  and  act  upon  an  application 
for  Sea  Grant  College  status. 

The  session  on  July  16, 1986,  3:30-4:30 
p.m.  will  be  devoted  to  discussion  of  an 
application  for  Sea  Grant  College 
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designation.  This  seMioa  will  be  closed 
since  the  discussion  is  likely  to  disclose 
information  of  a  personal  nature  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

DATES:  The  announced  meeting  is 
scheduled  for  2  days,  July  15  and  16, 
1986,  as  follows:  July  15,  8:30-11:30  ajn„ 
11:30-11:45  ajn..  1:00~4:00  pjn.,  and  4.-00- 
5:00  p.m.;  and  July  16,  8:30  a.m.-3K)0  pjn., 
3:30-4:30  p.m.,  and  4:30-5:30  pjn.  The 
July  16. 3:30-4:30  pjn.  session  will  be 
closed  to  the  public. 

AOORESS:  The  meetings  will  be  held  at: 

July  15:  Hie  Washington  Light  Infantry 
Building,  287  Meeting  Street, 
Charleston,  South  Carolina  29401 

July  16:  The  South  Carolina  Wildlife 
Marine  Resources  Department 
Auditorium,  217  FL  Johnson  Road. 
James  Island,  Charleston,  South 
Carolina  29412. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  B.  Duane,  National  Sea  Grant 
College  Program,  RNSEl,  National 
Oceanic  and  Atmospheric 
Administration,  6010  Executive 
Boulevard,  Rockville,  Maryland  20852, 
(301)  443-8894  or 

Suzette  Kern.  Information  Resources 
Management,  U.S.  Department  of 
Commerce,  Rm.  8622,  Washington,  DC 
20230,  (202)  377^217. 

SUPPLEMENTARY  INFORMATKMC  The 

Assistant  Secretary  for  Administration 
of  the  Department  of  Commerce,  with 
the  concurrence  of  the  General  Counsel, 
formally  determined  on  June  19, 1986, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  that  the 
agenda  item  covered  in  this  closed 
portion  may  be  exempted  from  the 
provisions  of  the  Act  relating  to  open 
meetings  and  public  participation 
therein  because  this  item  will  be 
concerned  with  matters  that  are  within 
the  purview  of  5  U.S.C.  552b(c)(6).  This 
section  covers  discussions  which  are 
likely  to  disclose  information  of  a 
personal  nature  which  would  constitute 
a  cleariy  unwarranted  invasion  of 
personal  privacy.  (A  copy  of  the 
determination  is  available  for  public 
inspection  and  copying  in  the  Public 
Reading  Room,  Central  Reference  and 
Records  Inspection  Facility,  Room  6628. 
Department  of  Commerce.) 

Dated:  June  17, 1968. 
Joseph  O.  FUtcbar, 

Assistant  Administrator,  Oceanic  and 

A  Imoapheric  Research. 

(FR  Doc  86-14564  Filed  6-28-86;  8:45  am) 
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Frequency  Management  Advisory 
Cotoidl;  Open  Meettoig 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  notice  is  hereby  given  that 
the  Frequency  Management  Advisory 
Council  (FMAC)  will  meet  from  9M  a.m. 
to  4M)  p.m.  on  July  21, 1986,  in  Room 
1605  at  the  United  States  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC.  (Public  entrance  to  the  building  is 
on  14th  Street,  between  Pennsylvania 
Avenue  and  Constitution  Avenue.) 

The  Council  was  established  on  July 
19, 1965.  The  objective  of  the  Council  is 
to  advise  the  Secretary  of  Commerce  on 
radio  frequency  spectrum  allocation 
matters  and  means  by  which  the 
effectiveness  of  Federal  Government 
frequency  management  may  be 
enhanced.  The  Council  consists  of  15 
members  whose  knowledge  of 
telecommunications  is  balanced  in  the 
functional  areas  of  manufacturing, 
analysis  and  planning,  operations, 
research,  academia  and  international 
negotiations. 

The  principal  agenda  items  for  the 
meeting  will  be: 

(1)  Proposed  NTIA  policy  on 
allocation  of  multifunction  spread 
spectrum  systems. 

(2)  Proposed  NTIA  policy  on  Federal 
Government  Trunked  Land  Mobile 
Radio. 

(3)  Discussion  of  recent  developments 
relative  to  radio  frequency  radiation 
effects. 

(4)  Preliminary  considerations  for 
space  station  frequency  availability. 

The  meeting  will  be  open  to  public 
observations;  and  a  period  will  be  set 
aside  for  oral  comments  or  questions  by 
the  public  which  do  not  exceed  10 
minutes  each  per  member  of  the  public. 
More  extensive  questions  or  comments 
should  be  submitted  in  writing  before 
July  17, 1986.  Other  public  statements 
regarding  Council  affairs  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  Approximately  20  seats  will  be 
available  for  the  public  on  a  first-come 
first-served  basis. 

Copies  of  the  minutes  will  be 
available  on  request  30  days  after  the 
meeting. 

Inquiries  may  be  addressed  to  the 
Executive  Secretary,  FMAC  Mr.  Charles 
L  Hutchison,  National 
Telecommunications  and  Information 
Administration,  Room  4706,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 


Washington,  DC  20230.  telephone  202- 
377-0805. 

Dated:  June  23. 1986. 
Charlea  L.  Hutchiaoo, 

Executive  Secretary,  FMAC  National 
Telecommunications  and  Information 
A  dministrotion. 

[FR  Doc.  86-14585  Filed  6-28-86:  &-4S  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Limits  for  Certain  Cotton  Textile 
Pioducts  Produced  or  Manufactured  In 
Turkey 

)une  24. 1986. 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CTTA),  under  the  authority 
contained  in  E.0. 11651,  has  issued  the 
directive  published  below  to  the 
Commissioner  of  Customs  to  be 
effective  on  June  27, 1986.  For  further 
information  contact  Ann  Fields, 
International  Trade  Specialist  (202)  377- 
4212. 

Background 

On  September  10, 1985,  a  notice  was 
published  in  the  Federal  Register  (50  FR 
36914),  which  established  an  import 
restraint  for  women's,  girls'  and  infants' 
cotton  knit  shirts  in  Category  339. 
produced  or  manufactured  in  Turkey 
and  exported  during  the  twelve-month 
period  which  began  on  June  27, 1985  and 
extends  through  June  26, 1986.  The  limit 
fliled  on  February  27, 1966. 

On  December  24, 1984,  a  notice  was 
published  in  the  Federal  Register  (49  FR 
49879]  announcing  that,  as  of  January  1, 
1985,  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
in  order  to  prevent  market  disruption, 
would  direct  the  U.S.  Customs  Service, 
as  appropriate,  to  permit  entry  into  the 
United  States  for  consumption,  or 
wdthdrawal  from  warehouse  for 
consimiption,  of  such  goods,  which  were 
exported  during  a  prior  restraint  period 
in  excess  of  the  restraint  limit 
established  for  that  period,  at  a 
prescribed  rate  during  the  following 
period.  CITA  has  decided,  in  the  case  of 
imports  in  Category  339,  exported  from 
Turkey  on  and  after  June  27, 1985  and 
extending  through  June  26, 1986,  to 
direct  Customs  to  permit  entry  in 
amounts  not  to  exceed  92,000  dozen 
during  each  of  the  thirty-day  periods 
stipulated  in  the  letter  to  the 
Commissioner  of  Customs  which  follows 
this  notice. 


Federal  Register  /  Vol.  51.  No.  124  /  Friday,  June  27.  1986  /  Notices 


23459 


A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  was 
published  in  the  Federal  Register  on 
December  13, 1982  (47  FR  55709),  as 
amended  on  April  7, 1963  (48  FR  15175). 
May  3. 1983  (48  FR  19924).  December  14. 
1983,  (48  FR  55607),  December  3a  1983 
(48  FR  57584).  AprU  4. 1984  (49  FR 
13397).  June  28, 1984  (49  FR  26622),  July 
16, 1984  (49  FR  28754),  November  9, 1984 
(49  FR  44782).  and  in  Statistical 
Headnote  5,  Schedule  3  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (1966). 
William  H.  Houston  HI, 
Chairman,  Committee  for  the  Implementation 
of  Textiles  Agreements. 

June  24. 1986. 

Comminee  for  th«  implementatioD  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 
Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the  Agreement 
Regarding  International  Trade  in  Textiles 
done  at  Geneva  on  December  20, 1973,  as 
extended  on  December  15, 1977  and 
December  22, 1961:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
Mardi  3, 1972,  as  amended,  you  are  directed, 
effective  on  June  27, 1986,  to  permit  entry  into 
the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  Category  339. 
produced  or  manufactured  in  Turkey  and 
exported  during  the  twelve-month  period 
which  began  on  June  27, 1985  and  extended 
through  June  26, 1986,  which  were  in  excess 
of  the  limit  established  for  that  period,  in  the 
following  amounts  during  each  specified 
thirty-day  period 


CMagoiy 

Amount  Id  tw  #nlwtd 

339     

02.000  dozHi 

The  thirty-day  periods  shall  t>e  as  follows: 
June  27  to  July  26. 1966 
July  27  to  August  25, 1986 
August  28  to  September  24, 1988 
September  24  to  October  24, 1986 
October  35, 1986  to  November  23, 1986 
A  description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  nnnliers  was  published  in 
the  Federal  Register  on  December  13. 1962  (47 
FR  55709).  as  amended  on  April  7, 1983  (48  FR 
15175).  May  3, 1963  (46  FR  19924).  December 
14, 1983.  (46  FR  55607).  December  30, 1963  (48 
FR  57584),  April  4, 1964  (48  FR  13397).  )une  28. 
1984  (49  FR  26622).  July  16,  1984  (49  FR  28754), 
November  9, 1984  (49  PR  44782],  and  in 
Statistical  Headnote  5,  Schedule  3  of  the 
Tariff  Schedules  erf  the  United  States 
Annotated  (1986). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
WiUiam  H.  Houston  IIL 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  86-14599  Filed  6-24-86;  4:36  pm] 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurentent  List  1986;  Additions 

aqency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  Procurement  List. 

summary:  This  action  adds  to 
ProCTirement  List  1986  services  to  be 
provided  by  workshops  for  the  blind  or 
other  severely  handicapped. 
EFFECTIVE  DATE:  June  27. 1986. 
address:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.W.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
March  14  and  May  9, 1986,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (51  FR  8868  and  51  FR 
17225)  of  proposed  additions  to  and 
deletions  from  Procurement  List  1986, 
October  15, 1985  (50  FR  41809). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C,  85  Stat.  77  and  41  CFR  51-2.6 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  Impact  on  any  contractors  for 
the  services  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  provide  the  services 
prociued  by  the  Government. 

Accordingly,  the  following  services 
are  hereby  added  to  Prociu^ment  List 
1986: 
Grounds  Maintenance,  USAR  Facility. 

Building  4306,  Grant  County  Airport. 

Moses  Lake,  Washington 


Janitorial/Custodial,  Garmatz 
Courthouse  and  Federal  Building,  101 
W.  Lombard  Street,  Baltimore, 
Maryland. 

C.W.  Fletcher, 

Executive  Director 

[FR  Doc.  86-14521  Filed  6-26-86;  %A&  amj 

BiUJNQ  COOE  SS20-33-M 


DEPARTMENT  OF  DEFENSE 

Corps  Of  Engineers,  Department  of 
the  Array 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Cleanup  of  Debris,  Artero 
Property,  Uruno  Point,  GU 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD,  Honolulu  District. 

action:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
for  cleanup  of  debris,  Artero  Property, 
Uruno  Point,  Guam. 

summary: 

1.  The  Army  Engineer  District 
Honolulu  is  preparing  an  environmental 
impact  statement  for  the  U.S.  Air  Force. 
Andersen  Air  Force  Base,  Guam  to 
study  the  feasibility  of  removing  debris 
from  the  Artero  Property,  Uruno  Point 
Guam. 

2.  The  study  is  investigating  various 
methods  of  cleanup  activities  and 
alternatives.  The  project  consists  of 
construction  of  a  temporary  road  for 
debris  removal  and  various  levels  of 
debris  cleanup. 

3.  Federal  and  local  agencies  will  be 
contacted  as  well  as  local  interest 
groups  and  private  organizations  and 
parties  during  the  course  of  this  study. 
At  this  time,  the  draft  EIS  will  address 
the  impacts  of  the  project  on  fish  and 
wildlife  resources,  historic  sites,  social 
and  cultural  resources,  water  resources 
and  lifestyles.  Coordination  has  been  or 
will  be  accomplished  with  the  U.S.  Fish 
and  Wildlife  Service,  U.S.  Advisory 
Council  on  Historic  Preservation,  U.S. 
Environmental  Protection  Agency  and 
Government  of  Guam  agencies. 

4.  A  scoping  meeting  is  not  planned  at 
this  time. 

5.  If  there  are  any  questions  regarding 
the  draft  EIS,  please  contact:  Dr.  James 
E.  Maragos,  Chief,  Environmental 
Resources  Section,  US.  Army  Engineer 
District  Honolulu,  Building  T-1.  Fort 
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Shafter.  HI  96858-544a  Telephone:  (808) 

438-2263/2264. 

|ohn  D.  French. 

Major.  Corps  of  Engineers.  Deputy  District 

Engineer. 

(FR  Doc.  86-14519  Filed  6-26-86;  8:45  am) 

MJJNG  COW  97W-NN-M 

DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

(ERA  Docket  Na  86-33-NQ) 

Natural  Gas  Imports/Exports, 
Tricentrol  Petroleum  Marketing,  Inc. 
Application  To  Import/Export  Natural 


Correction 

In  FR  Doc.  86-13307.  beginning  on 
page  21395  in  the  issue  of  Thursday. 
June  12, 1986.  make  the  following 
correction: 

On  page  21395,  in  the  third  column,  in 
the  SUMMARY,  tenth  line.  "59"  should 
read  "50". 

MLUNQ  COOC  1S0S-01-4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-59771;  FRL-3035-51 

Certain  Cftemical  Premanufacture 
Notice;  Alkyd  Resin 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKHC  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984 
(49  FR  46066)  (40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  I^iNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
one  such  PMN  and  provides  a  summary 
of  it. 

DATES:  Close  of  Review  Period:  Y  86- 
114,  April  20.  1986. 

FOR  FURTHER  INFORMATION  CONTACT. 
Wendy  Cleland-Hamnett 
Premanufacture  Notice  Management 


Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-611.  401  M  Street.  SW..  Washington, 
DC  20480,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  throu^  Friday,  excluding  legal 
holidays. 

Y  86-114 

Manufacturer.  NL  Chemicals/NL 
Industries,  Inc. 

Chemical.  (G)  Alkyd  resin. 

Use /Production.  (G)  An  alkyd  resin  to 
be  used  in  an  open,  non-dispersive 
manner.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Envimnmental  Release/Disposal. 
Confidential. 

Dated:  ]une  16, 1986. 
DeniseOevoe. 

Actirtg  Director,  Information  Management 
Division. 
(FR  Doc.  86-14081  Filed  6-26-86:  8:45  am) 

BIUJNOCOOE  WW-60-M 

COPTS-59770;  FRL-3035-31 

Certain  Cttemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 

Agency  (EPA). 

action;  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13. 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984, 
(49  FR  46066)(40  CFR  723.250).  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
six  such  PMNs  and  provides  a  summary 
of  each. 

DATES:  Close  of  Review  Period: 
Y  86-168  and  86-169.  June  26. 1986 


Y  86-170,  86-171.  86-172.  and  86-173. 
July  1. 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Wendy  Cleland-Hamnett. 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-611.  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemptions 
received  by  EPA.  The  complete  non- 
confidential document  is  available  in  the 
Public  Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  86-168 

Manufacturer.  DiversiTech  General. 

Chemical.  (S)  Styrene  1.3-butadiene 
acrylamide  itaconic  acid  tertiary 
dodecyl  mercaptan  sodium  persulfate. 

Use/Production.  (S)  Binder  for 
cellulose  to  make  paper  products  such 
as  paper  towels  and  binder  for  rayon 
fiber  to  make  nonwoven  sheeting.  Prod, 
range.  8.0-25.0  million  Ibs/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  88-169 

Manufacturer.  Confidential. 

Chemical.  (G)  Cycloaliphatic 
polyester  modified  with  a  polyester 
glycol. 

Use /Production.  (S)  Industrial  formed 
articles.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y 88-170 

Manufacturer.  Dynamit  Nobel 
Chemicals. 

Chemical.  (G)  Co-polymer  of 
polymethyloctyl  siloxane, 
polymethylvinylsilozane  and 
polydimethylsiloxzane. 

Use/Production.  (S)  Industrial  plastic 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers,  up  to  Vi  hr/da,  up  to 
10  da/yr. 

Environmental  Release/Disposal.  No 
release. 
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Y  86-171 

Manufacturer  Dynamit  Nobel 
Chemicals. 

Chemical.  (G)  Copolymer  of 
polydimethylsiloxane  and 
polymethylhydrogensiloxane. 

Use /Production.  (S)  Industrial 
elastomer  crosslinker.  Prod,  range:  2,000- 
5,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers,  up  to  Vfe  hr/da,  up  to 
10  da/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y 88-172 

Manufacturer.  Dynamit  Nobel 
Chemicals. 

Chemical.  (G)  Copolymer  of 
polydimethylsiloxane  and 
polydiphenylsiloxane,  dimethylvinyl 
terminated. 

Use/Production.  (S)  Industrial 
elastomer  base.  Prod,  range:  4,000-10,000 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  5  workers,  up  to  Vi  hr/da.  up  to 
10  da/yr. 

Environmental  Release/Disposal.  No 
data  submitted. 

Y  86-173 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical  (G)  Tall  Oil  Fatty  acid 
modified  aklyd  resin. 

Use/Production.  (S)  Industrial  coating 
vehicle.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

Dated:  )une  16. 1986. 
Denise  Devoe. 

Acting  Director,  Information  Management 
Division. 
(FR  Doc.  86-14082  Filed  6-26-86;  8:45  amj 

BtLUNQ  COOC  UM-M-II 


(OPTS-51628;  FRL-3035-21 

Certain  Ctiemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Ad  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  permanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requiren\ents  for  section 


5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  This  notice 
announces  receipt  of  thirty-three  I^Ns 
and  provides  a  summary  of  each. 

DATES:  Close  of  Review  Period:  P  86- 
1131.  P  86-1132,  P  86-1133  and  P  86-1134, 
September  3, 1986.  P  8ft-1135  and  P  86- 
1136,  September  9, 1986.  P  86-1137,  P  86- 
1138.  P  86-1139,  P  88-1140,  P  86-1141,  P 
86-1142  and  P  86-1143,  September  7, 
1986.  P  86-1144,  P  86-1145,  P  86-1146.  P 
86-1147.  P  86-1148,  P  86-1149,  P  86-1150. 
P  86-1151,  P  86-1152,  P  86-1153, 
September  8, 1986.  P  86-1154,  P  86-1155, 
P  86-1156,  P  86-1157,  P  86-1158,  P  86- 
1159.  P  86-1160.  P  86-1161,  P  86-1162,  P 
86-1163,  September  9, 1986. 

Written  Comments  by:  P  86-1131,  P 
86-1132,  P  86-1133  and  P  8&-1134, 
August  4. 1986.  P  86-1135  and  P  86-1136, 
August  7, 1986.  P  86-1137,  P  86-1138,  P 
86-1139.  P  86-1140.  P  86-1141.  P  86-1142, 
P  86-1143,  August  8, 1988.  P  86-1144,  P 
86-1145,  P  86-1146,  P  86-1147.  P  86-1148. 
P  86-1149.  P  86-1150,  P  86-1151,  P  86- 
1152  and  P  86-1153.  August  9, 1986.  P  86- 
1154,  P  86-1155.  P  86-1156,  P  86-1157,  P 
86-1158,  P  86-1159,  P  86-1160,  P  86-1161, 
P  86-1162  and  P  86-1163,  August  10. 
1988. 

ADDRESS:  Written  comments,  identified 
by  the  docimient  control  number 
"[OPTS-51628]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-790),  Confidential 
Data  Branch.  Information  Management 
Division.  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-201,  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  382^-3582. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm 
E-611.  401  M  Street.  SW.,  Washington, 
DC  20460,  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  ftT)m  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m. 
Monday  through  Friday,  exchiding  legal 
holidays. 

P  86-1131 

Manufacturer.  Confidential. 
Chemical.  (G)  Aliphatic  alicyclic 
polyester. 


Use/Production.  (G)  Industrial  resin 
having  an  open  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  27 
workers,  up  to  8  hrs/da.  np  to  101  da/yr. 

Environmental  Release/Disposal.  2  to 
169  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

P  86-1132 

Manufacturer.  Mallinckrodt,  Inc. 

Chemical.  (S)  Silicone,  bis(p-(p- 
nitrophenoxy)phenyI]. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  ConfidentiaL 

Environmental  Release/Disposal. 
Confidential. 

P  86-1133 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Ethylene/acrylic  acid 
copolymer. 

Use/Production.  [G]  For  use  as  an 
adhesive  and  sealant.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal. 

Environmental  Release/Disposal.  No 
release  expected.  Disposal  by  approved 
landfill  and  unreacted  substance  is 
recovered  and  reused. 

P  86-1134 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Ethylene/acrylic  acid 
copolymer. 

Use/Production.  (G)  For  use  as  an 
adhesive  and  sealant.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal. 

Environmental  Release/Disposal.  No 
release  expected.  Disposal  by  approved 
landfill  and  unreacted  substance  is 
recovered  and  reused. 

P 86-1135 

Manufacturer.  Hercules  Incorporated. 

Chemical.  (G)  Modified  hydrocarbon 
resin, 

Use/Production.  (S)  Industrial 
tackifier  resin  for  hot  melt  coatings  for 
carpet  assembly.  Prod,  range: 
Confidential. 

Toxicity  Data  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers. 

Environmental  Release/Disposal.  27 
to  loekg/day.  Released  to  land.  Disposal 
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by  publicly  owned  treatment  works 
(POTW)  and  onsite  primary  water 
treatment. 

P 86-1138 

Manufacturer.  Conndential. 

Chemical.  (G)  Alkyl  acid  phosphate 
salt. 

Use/Production.  (S)  Antistatic  agent. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal. 

Environmental  Release/Disposal. 
Disposal  by  navigable  waterway. 

P  86-1137 

Importer.  American  Hoechst 
Corporation. 

Chemical.  (G)  Sulfonate 
triphenylmethaned  dyestuff. 

Use/Importer  (S)  Industrial  and 
commercial  colorant  for  aqueous  writing 
inks.  Import  range:  1.500-5,000  kg/yr. 

Toxicity  Data.  Acute  oral:  <  5.000; 
Irritation:  Skin — Moderate;  LCao  48  hr 
(Goldorfs):  >500  mgA;  96  hr:  >383  mgA 
Mucous  membrane  compatibility  test: 
Moderate. 

Exposure.  Dermal  and  inhalation,  up 
to  2  persons/shift,  1  hr/shift,  30 
manhours/yr. 

Environmental  Release/Disposal  No 
data  submitted. 

P  86-1138 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
naphthalene  diazo  dye. 

Use/Product  (S)  Consumer  azo  dye 
for  printers  ink.  Import  range:  5-700  kg/ 

yr- 

Toxicity  Data.  Acute  oral:  2.113  mg/ 
kg;  Ames  test  Nonmutagenic. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
release. 

P  86-1139 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
naphthalene  trisazo  dye. 

Use/Product.  (S)  Consumer  azo  dye 
for  printers  ink.  Import,  range:  5-500  kg/ 

yr- 

Toxicity  Data.  Acute  oral:  1,596  mg/ 
kg:  Ames  test:  Nonmutagenic. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
release. 

P  88-1140 

Importer.  W.R.  Grace  and  Company 
(Dearborn  Division). 

Chemical.  (G)  Alkylimido.  aryl 
carboxylic  acid,  sodium  salt. 

Use/Import  (S)  Cleaner  for  iron 
fouled  water,  maintenance  product  for 
prevention  of  corrosion  and  iron  fouling 
in  water  using  equipment  and  systems, 


iron  deposit  prevention  for  process 
cooling  water  for  industrial  and 
commercial  use.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  4.10  g/kg: 
LCm  96  hr  (Bluegill):  18.91;  LCso  48  hr 
(Daphnia  magna):  250  ml. 

Exposure.  Processing:  dermal,  a  total 
of  2  workers,  up  to  4  hrs/da,  up  to  20  da/ 

yr- 

Environmental  Release/Disposal.  0.1 
to  0.5  kg/batch  released  to  air  and 
water.  Disposal  by  POTW.  on-site 
wastewater  treatment  and  dust  collector 
system. 

P  86-1141 

Importer.  Confidential. 

Chemical.  (G)  Alkyl  anhydride 
adduct. 

Use/Import  (S)  Fat  liquor  for  the 
leather  and  fur  industry.  Import  range: 
Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 
P  86-1142 

Manufacturer.  First  Chemical 
Corporation. 

Chemical.  (S)  2-chloro-4-toluidine 
sulfate. 

Use/Production.  [G]  Industrial 
pigment  intermediate.  Prod,  range: 
136.000-408,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  9  workers,  up  to  8  hrs/da,  up  to 
300  da/yr. 

Environmental  Release/Disposal.  0.5 
kg/batch  released  to  water.  Disposal  by 
navigable  waterway. 

P  86-1143 

Manufacturer  Confidential. 

Chemical  (G)  Cationic  copolymer. 

Use/Production.  (G)  Flocculant  and/ 
or  ionic  conductor.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >g/kg; 
Irritation:  Skin— Slight.  Eye— Non- 
irritant. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  86-1144 

Manufacturer.  Dynamit  Nobel 
Chemicals.  Chemical.  (S) 
Poly(vinylmethoxy)8iloxane. 

Use/Production.  (S)  Industrial 
polymeric  coupling  agent  for  wire  and 
cable  insulation  filler  and  coupling  agent 
for  other  filler  systems.  Prod,  range: 
10.000-25.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufecture;  dermal,  a 
total  of  5  workers. 


Exposure.  Manufacturer:  dermal. 
Environmental  Release/Disposal.  No 
release. 

P 86-1145 

Manufacturer.  Confidential. 

Chemical  (G)  Alicyclic  amine 
derivative. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Disposal  by  POTW. 

P  86-1146 

Manufacturer  Confidential. 

Chemical  (G)  Capped  aliphatic 
isocyanate. 

Use/Production.  (S)  Site  limited  and 
industrial  isolated  intermediate.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  34 
workers,  up  to  8  hrs/da,  up  to  68  da/yr. 

Environmental  Release/Disposal. 
Trace  to  94  kg/batch  released  to  land. 
Disposal  by  incineration  and  approved 
landfill. 

P  86-1147 

Manufacturer.  Confidential. 

Chemical  (G)  Thioamidine  modified 
polyure  thane. 

Use/Production.  (G)  Industrial  paint 
product.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  32 
workers,  up  to  8  hrs/da.  up  to  250  da/yr. 

Environmental  Release/Disposal  6  to 
75  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

P  86-1148 

Manufacturer.  Confidential. 

Chemical  (G)  Polyurethane  polyester. 

Use/Production.  (G)  Resine  used  in  an 
industrial  coating.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacturer  and 
processing:  dermal,  a  total  of  34 
workers,  up  to  8  hrs/da.  up  top  48  da/yr. 

Environmental  Release/Disposal  4  to 
162  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

P  86-1149 

Manufacturer.  Confidential. 

Chemical  (G)  Styrenated  acrylic 
polymer. 

Use/Production.  (G)  Industrial  coating 
having  an  open  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 
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Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  34 
workers,  up  to  8  hrs/da.  up  to  153  da/yr. 

Environmental  Release/Disposal  3  to 
80  kg/batch  released  to  land.  Disposal 
by  incineration,  approved  landfill  and 
commercial  disposer. 

P  86-1150 

Manufacturer.  Confidential. 

Chemical  (G)  Styrenated  acrylic 
polymer. 

Use/Production.  (G)  Industrial  coating 
having  an  open  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  34 
workers,  up  to  8  hrs/da,  up  to  153  da/yr. 

Environmental  Release/Disposal  3  to 
80  kg/batch  released  to  land.  Disposal 
by  incineration,  approved  landfill  and 
commercial  disposer. 

P  86-1151 

Manufacturer  Confidential. 

Chemical  [G]  Styrenated  acrylic 
polymer. 

Use/Production.  (G)  Industrial  coating 
having  an  open  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  34 
workers,  up  to  8  hrs/da,  up  to  153  da/yr. 

Environmental  Release/Disposal  3  to 
80  kg/batch  released  to  land.  Disposal 
by  incineration,  approved  landfill  and 
commercial  disposer. 

P 86-1152 

Manufacturer  Confidential. 

Chemical  (G)  Styrenated  acrylic 
polymer. 

Use/Production.  (G)  Industrial  coating 
having  an  open  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  34 
workers,  up  to  8  hrs/da.  up  to  153  da/yr. 

Environmental  Release/Disposal  3  to 
80  kg/batch  released  to  land.  Disposal 
by  incineration,  approved  landfill  and 
commercial  disposer. 

P 86-1153 

Manufacturer  E.I.  du  Pont  de 
Nemours  and  Co.  Inc. 

Chemical  [G]  Polyimide  precursor. 

Use/Production.  (G)  Composite 
thermoplastic  laminating  tape.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
Confidential. 

P 86-1154 

Manufacturer  Confidential. 


Chemical  (G)  Acrylated  polyester. 

Use/Production.  (G)  Specialty 
polymeric  coating.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  43 
workers,  up  to  8  hrs/da,  up  to  12  da/yr. 

Environmental  Release/Disposal  3  to 
125  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

P 86-1155 

Manufacturer  Confidential. 

Chemical  (G)  Ester  of  substituted 
cycloalkenoic  acid. 

Use/Production.  (G)  Highly  dispersive 
use.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential 

Environmental  Release/Disposal 
Disposal  by  POTW. 

P 86-1156 

Manufacturer:  Confidential. 

Chemical  (G)  Substituted 
cycloalkenoic  acid. 

Use/Production.  [G]  Destructive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal 
Disposal  by  POTW. 

P  86-1157 

Manufacturer  Confidential. 

Chemical  (G)  Substituted  (substituted 
phenyl]  alkanamide. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  15,000-18,000 

^^f^-  ,  L.J 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  tmd  use: 
dermal,  a  total  of  14  workers,  up  to  0.6 
hr/da,  up  to  25  da/yr. 

Environmental  Release/Disposal 
Less  than  5  kg/batch  incinerated. 

P 86-1158 

Manufacturer  Confidential. 
Chemical  [G]  Substituted  imidazole. 
Use/Production.  [G]  Chemical 
intermediate.  Prod,  range:  8,000-10.000 

Toxicity  Data.  No  data  subnutted. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  16  workers,  up  to  0.6 
hr/da,  up  to  25  da/yr. 

Environmental  Release/Disposal 
Less  than  1  kg/batch  incinerated. 

P  86-1159 

Manufacturer  Confidential. 
Chemical  (G)  Substituted  imidazole. 
Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  8,000-10,000 

Toxicity  Data.  No  data  submitted. 


Exposure.  Manufacture:  dermal,  a 
total  of  22  workers,  up  to  0.5  hr/da,  up  to 
25  da/yr. 

Environmental  Release/Disposal. 
Less  than  2  kg/batch  incinerated. 


P  86-1160 

Manufacturer:  Confidential. 

Chemical  (G)  Substituted  sulfophenyl 
azo  substituted  naphthalenesulfonic 
acid,  salt. 

Use/Production.  (G)  Open,  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Disposal  by  navigable  waterway. 

P  86-1161 

Manufacturer  Confidential. 

Chemical.  (G)  Substituted  sulfophenyl 
azo  substituted  naphthalenesulfonic 
acid,  salt. 

Use/Production.  (S)  Site  limited 
isolated  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  7  workers. 

Environmental  Release/Disposal 
Disposal  by  navigable  waterway. 

P  86-1162 

Manufacturer  Confidential. 

Chemical  (G)  Copper  complex  of 
substituted  (substituted  sulfophenyl  azo 
substituted  sulfonaphthyl) 
(hydroxysulfophenyl  azo  substituted 
sulfonaphthyl)  triazine.  sodium  salt 

Use/Production.  (G)  Open  non- 
dispersive  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Disposal  by  navigable  waterway. 

P  86-1163 

Importer  Confidential. 

Chemical  (G)  Polymethacrylic  resin 
for  shade  improver  for  textiles. 

Use/Import.  (G)  Polymethacrylic 
emulsion  for  surface  finish.  Import 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal  No 
data  submitted. 

Dated:  June  16, 1986. 
DeniMDevoe, 

Acting  Director,  Information  Management 
Division. 
[FR  Doc.  86-14083  Filed  6-26-86;  8:45  ami 
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Certain  Chemicals  Premanuf  actura 
Noticaa 

AQENCv:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


JIARV:  Section  5(a)(1)  of  the  Toxic 

Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  PR  21722).  This  notice 
announces  receipt  of  twenty-nine  PMNs 
and  provides  a  summary  of  each. 
dates:  Close  of  Review  Period: 

P  86-1164,  86-1165,  86-1166,  P  86-1167, 
86-1166,  86-1169.  86-1170.  and  86-1171— 
September  la  1986. 

P  86-1172,  86-1173,  and  86-1174— 
September  13, 1986. 

P  86-1175,  86-1176.  86-1177,  86-1178. 
86-1179,  86-1180,  and  86-1181— 
September  14, 1986. 

P  86-1182,  86-1183,  86-1184,  86-1185, 
86-1186.  86-1187,  and  P  86-1188— 
September  15, 1986. 

P  86-1189,  86-1190,  86-1191.  and  86- 
1192— September  16, 1986. 
Written  comments  by: 
P  86-1164.  86-1165.  86-1166.  86-1167. 
86-1168,  86-1169,  86-1170.  and  86-1171— 
August  11, 1986. 

P  86-1172,  86-1173,  and  86-1174— 
August  14. 1986. 

P  86-1175.  86-1178,  86-1177.  86-1178. 
86-1179,  86-1180,  and  86-1181— August 
15.1986. 

P  86-1182,  86-1183,  86-1184,  P  86-1185, 
86-1186,  86-1187,  and  P  86-1188— August 
16, 1988. 

P  86-1189,  86-1190,  86-1191,  and  86- 
1192— August  16, 1986. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-5ia29j"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-790),  Confidential 
Data  Branch.  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-201,  401  M  Street,  SW..  Washington. 
DC  2046a  (202)  382-3532. 
FOII  FURTHER  INFORMATION  CONTACT. 
Wendy  Cleland-Hamnett. 
I>remanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  Street,  SW.,  Washington. 
DC  20460,  (202)  382-3725. 


SUPPt^MENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

P  86-1164 

Manufacturer.  Wilmington  Chemical 
Corporation. 

Chemical.  (G)  Aqueous  acrylic 
emulsion. 

Use/Production.  (G)  Coating  open, 
non-dispersive.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  86-1165 

Manufacturer.  Confidential. 

Chemical.  (G)  Silane  modified 
aliphatic  alicyclic  urethane. 

Use/Production.  (G)  Industrially  used 
polymer.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  44 
workers,  up  to  8  hrs/da.  up  to  16  da/yr. 

Environmental  Release/Disposal.  3  to 
109  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

P  86-1166 

Manufacturer.  Confidential. 

Chemical.  (G)  Bis(aromatic 
anhydride). 

Use/Pmduction.  (S)  Cross-linking 
agent  for  epoxy  resins  for  powder 
coatings,  reinforced  composites  and 
intermediate  for  synthesis  of  polyimides 
for  industrial  and  commercial  use.  Prod, 
range:  2,500-10.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal.  No 
release. 

F  88-1167 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxyl-functional 
alkyd. 

Use/Production.  (G)  Alkyd  for 
printing  inks.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Disposal  by  publicly  owned  treatment 
works  (POTW). 

P  86-1168 

Manufacturer.  Confidential. 
Chemical.  (G)  Gelled  Castor  Oil. 


Use/Production.  (G)  Varnish  for  metal 
deco  inks.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P 86-1189 

Manufacturer  Confidential. 

Chemical.  (G)  Polyester  modified 
epoxy  resin. 

Use/Production.  (G)  Electronic 
coatings  resin.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Disposal  by  POTW. 

P 86-1170 

Manufacturer.  Confidential. 

Chemical.  [G]  Polyamide/acrylic 
copolymer. 

Use/Production.  (G)  Printing  ink  resin. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P 86-1171 

Importer.  Confidential. 

Chemical.  (G)  Substituted  phenylazo 
naphthalene. 

Use/Import.  (S)  Consumer  azo  dye  for 
printer's  ink.  Import  range:  60-170  kg/yr. 

Toxicity  Data.  Bioaccumulative  test: 
Not  bioaccumulative;  Ames  test:  Not 
mutagenic;  LC«.  96  hr  (Killifish):  >  1.000 
mgA;  LC„  48  hr:  >1.000  Mg/ml. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
release. 

P 86-1172 

Manufacturer.  E.I.  du  Pont  de 
Nemours  and  Company.  Inc. 

Chemical.  (G)  Substituted  ethylene 
copolymer. 

Use/Production.  (G)  For  use  as  belts 
and  hoses.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

F 86-1173 

Manufacturer.  E.I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Substituted  ethylene 
copolymer. 

Use/Production.  (G)  For  use  as  belts 
and  hoses.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 
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P  86-1174 

Manufacturer.  Confidential. 

Chemical.  (G)  Amino  functional 
paintable  silicone  fiuid. 

Use/Production.  (G)  Mold  release 
agent.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Disposal  by  POTW. 

P 86-1175 

Manufacturer.  EJ.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  [G]  Ethylene  interpolymer. 

Use/Production.  (G)  For  use  as 
molded  parts.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  86-1176 

Manufacturer.  SCM  Specialty 
Chemicals. 

Chemical.  (G)  Trialkoxysilyl  ester. 

Use/Production.  (G)  Surface  treating 
agent  for  fillers/reinforcement  modifiers 
(contained  use).  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Disposal  by  POTW. 

P 88-1177 

Manufacturer  AZS  Corporation. 

Chemical.  (G)  Modified  cycloaliphatic 
amine. 

Use/Production.  (S)  Commercial 
epoxy  cross-linking  agent  for 
miscellaneous  epoxy  coatings  and 
adhesives.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal. 

Environmental  Release/Disposal.  No 
release. 

P 86-1178 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  methacrylic 
functional  polymer. 

Use/Production.  (G)  Industrially  used 
polymer  having  a  dispersive  use.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submited. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  67 
workers,  up  to  8  hrs/da.  up  to  17  da/yr. 

Environmental  Release/Disposal.  3  to 
120  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

P 86-1179 

Manufacturer.  Confidential. 
Chemical.  (G)  Styrenated  acrylic 
methacrylic  polymer. 


Use/Production.  (G)  Polymer  having  a 
dispersive  industrial  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  a  total  of  41 
workers,  up  to  8  hrs/da,  up  to  18  da/yr. 

Environmental  Release/Disposal.  3  to 
108  kg/batch  released  to  land.  Disposal 
by  incineration  and  approved  landfill. 

P  8fr-1180 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified,  maleated 
metal  resinate. 

Use/Production.  [S]  Industrial 
publication  graviu*  printing  inks.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  6  workers. 

Environmental  Release/Disposal. 
Less  than  0.2  to  20  kg/batch  released  to 
water  and  land.  Disposal  by  sanitary 
landfill  and  burned  on  the  site  as  fuel. 

P  86-1181 

Manufacturer.  Ethyl  Corporation. 

Chemical.  (S)  l-eicosene  and  isomers. 

Use/Production.  (G)  Chemical 
intermediate  for  a  contained  use.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  86-1182 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  glycine, 
derivative. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  11.000  to 
13,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use: 
dermal,  a  total  of  6  workers,  up  to  0.2 
hrs/da,  up  to  10  da/yr. 

Environmental  Release/Disposal.  No 
release.  Less  than  1  kg/batch 
incineration. 

P  88-1183 

Manufacturer.  Confidential. 

Chemical.  [G]  Substituted  (substituted 
phenyl)  alkanamide. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  15.000  to 
18.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use. 

Environmental  Release/Disposal.  No 
release. 

P 88-1184 

Manufacturer.  Confidential. 
Chemical.  (G)  Substituted  alkyl 
siliconate  salt. 


Use/Production.  (S)  Additive  for 
automative  coolant  formulations.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  male.  1.87 
ml/kg;  female.  0.81  ml/kg;  Irritation: 
Skin-severe;  Eye-severe. 

Exposure.  Confidential. 

Environmental  Release /Disposal. 
Confidential 

P 86-1185 

Manufacturer  Confidential. 

Chemical.  (G)  Substituted  alkyl  silane 
ester. 

Use/Production.  (G)  Intermediate  in 
manufacture  of  organosilicone.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

P  88-1186 

Manufacturer.  Confidential. 

Chemical.  (G)  Aromatic  polyester 
iu«  thane. 

Use/Production.  (S)  Industrial, 
commercial  and  consumer  coating  and 
adhesive.  Prod,  range:  20,000  to  40.000 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  4  hrs/da.  up  to 
10  da/yr. 

Environmental  Release/Disposal. 
Minimal. 

P  86-1187 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  alkyl 
chlorosilane. 

Use/Production.  (G)  Intermediate  for 
organosilane  manufacture.  Prod,  range: 
Confidential 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential 

Environmental  Release/Disposal. 
Confidential. 

P  86-1188 

Manufacturer.  E.I.  du  Pont  de 
Nemours  and  Company.  Inc. 

Chemical.  (G)  Alkyl  methacrylate 
ester. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  LCm  hr  (Fathead 
mirmow):  23  mgl. 

Exposure.  Manufacture  and 
processing:  dermal. 

Environmental  Release/Disposal. 
Released  to  water.  Disposal  by 
incineration,  navigable  waterway  and 
on-site  wastewater  treatment  facility. 

P  88-1189 

Manufacturer  Ashland  Chemical 
Company. 
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Chemical.  [C]  Bn(oxazoline). 

Use/Production.  (G]  Curing  aganl  for 
polymeis.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  S-SSg/kg: 
Acute  dermal:  >2.0  g/kg  Skin-non- 
irritanty  corrosive,  Eye-irritanl. 

Exposuni,  Manufacture:  dennal^  and 
inhalation,  a  total  of  5  workers,  up  to  5 
hrs/da,  up  to  20  da/yr. 

Environmental  Release/Dispoaal 
Trace  to  7.5  kg/batch  released  to  air, 
water  and  land.  Disposal  by  POTW, 
incineration  or  recycle  and  sewer. 

PM-llM 

Importer.  Takasago  USA.  inc. 

Chemical  (S)  2.2.4^methyl-3- 
cydohexene-l-carboxaldehyde. 

Uae/ImporL  (S)  For  use  as  perfume. 
Import  range:  100  to  200  kg/yr. 

Toxicity  Data.  Acute  oral:  male — 
6,900  mg/kg,  female— 6.200  mg/kg. 
Irritation:  Skin-mild:  Ames  test:  Not 
mutagenic:  Phototoxicity  test:  Not 
photoxic:  Delayed  contact 
hypersensitivity  test  (Guinea  pi^ 
negative. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposat.  No 
data  subxnittad. 

P  86-1181 

Importer  Takasago  USA.  Inc. 

Chemical.  (S)  6-acetyl-l  A3.4- 
tetrahydronaphthalene. 

Use/Import  (S)  For  use  as  perfume. 
Import  range:  100  to  200  kg/yr. 

Toxicity  Data.  Acute  oral:  male-2,800 
mg/kg.  female-2,700  mg/kg.  Irritation: 
Skin-Not  irritant;  Ames  test:  Not 
mutagenic:  Delayed  contact 
hypersefwitivity  test:  (Guinea  pig) 
negative;  Photoxicity  test:  Weak 
photoxicity.  Patch  test:  (Himian) 
negative. 

Exposure.  No  data  submitted. 

Environmental  Release/Disposal.  No 
data  submitted. 

P  86-1192 

Manufacturer  Confidential. 

Chemical.  [G]  Modified  acrylate 
terpolymer. 

Use/Production.  [C]  Industrial 
thickener  for  a  non-dispersive  use.  Prod. 
Range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential 

Environmental  Release/Disposal. 
Disposal  by  POTW. 

Dated:  |une  2a  1986. 
DaniM  D«vo«, 

Acting  Director  Information  Management 

Division. 

|FR  Doc.  88-14547  Filed  6-28-88:  8:45  ami 

MIXMaCOOC  «MO-WMI 


K)rT»-S877<.  Fm.-S03»-e) 

Certain  Chemtcate  Premanefacture 
Noticea 

AOCNCV:  Environmental  Protection 
Agency  ^A). 
AcnoM:  Notice. 


:  Section  5(a)(1)  of  the  Toxic 

Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a](l]  premanufacture  notices  are 
discussed  in  EPA  statements  of  the  final 
rule  published  in  the  Federal  Register  of 
May  13, 1983  (48  FR  21722).  In  the 
Federal  Register  of  November  11, 1984, 
(49  FR  46066)  (40  CFR  723.250),  EPA 
published  a  rule  which  granted  a  limited 
exemption  from  certain  PMN 
requirements  for  certain  types  of 
polymers.  PMNs  for  such  polymers  are 
reviewed  by  EPA  within  21  days  of 
receipt.  This  notice  announces  receipt  of 
two  such  PMNs  and  provides  a 
sununary  of  each. 
DATS:  Close  of  Review  Period: 

Y-86-174— July  6, 1986. 

Y-86-175— July  9, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-611,  401  M  Street,  SW.,  Washington. 
DC  20460,  (202)  382-3725. 
SUPPLCMENTARV  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  by  the 
manufacturer  on  the  exemption  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y-86-174 

Manufacturer  Alkaril  Chemicals  Inc. 

Chemical.  (G)  Poly(ethylene 
terephthalate)-poly(oxy-alkylglycol)- 
carboxylate  polymer. 

Use/Production.  (G)  Fiber  and  fabric 
treatment.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  No  data  submitted 

Environmental  Release/Disposal.  No 
data  submitted. 

Y-86-175 

Manaufacturer.  Confidential. 
Chemical.  (G)  Acrylate  copolymer. 


Use /Production.  (G)  Industrial 
thickener.  Non-dispersive  use.  Prod. 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential 

Environmental  Release /DispotaL 
Confidential. 

Dated:  )une  2a  1980. 
DeniMDtva*. 

Acting  Division  Director,  Information 
Management  Division. 
(FR  Doc.  88-14548  Filed  6-28-88:  8:45  am) 

SILUMQ  COOC  MM-W-a 


[ER-FRL-3039-41 

Environinental  Impact  Statements; 
Avallat)Hlty 

Responsible  Agency 

Office  of  Federal  Activities,  General 
Information  (202)  382-5073  or  (202)  382- 
5075.  Availability  of  Environmental 
Impact  Statements  filed  June  16, 1988 
Through  June  20. 1986  Pursuant  to  40 
CFR  1506.9 

mS  No.  860239,  Final  BLM,  NV,  Elko 
Resource  Area,  Resource 
Management  Plan  and  Wilderness 
Designation  Study.  Elko,  Lander,  and 
Eureka  Cos.,  Due:  July  28. 1988, 
Contact:  Rodney  Harris  (702)  738- 
4071. 
EIS  No.  860240,  Final.  EPA,  MO.  Eastern 
St.  Charies  County  Wastewater 
Treatment  Facilities  Improvements. 
Grant.  St.  Charies  County,  Due:  July 
28, 1986,  Contact:  Thomas  Lorenz  (913) 
236-2823. 
EIS  No.  860241,  Final  AFS.  UT,  Fishlake 
National  Forest,  Land  and  Resource 
Management  Plan.  Due:  July  28. 1986, 
Contact:  Andrew  Godfrey  (801)  89ft- 
4491. 
EIS  No.  860242,  Final.  UMT.  CA,  San 
Diego  Trolley  East  Urban  Corridor 
Transportation  Improvements, 
Extension.  San  Diego  County,  Due: 
July  28, 1986.  Contact:  Brigid  Hynes- 
Cherin  (415)  974-7313. 
EIS  No.  880243,  Draft.  FAA,  CT,  Groton- 
New  London  Airport.  Runway  5 
Medium  Intensify  Approach  Lighting 
System  Installation,  Due:  August  22, 
1986,  Contact:  Ashraf  Jan  (617)  273- 
7260. 
EIS  No.  860244,  DSuppl,  FHW,  MI,  1-94 
Improvements,  Merriman  and 
Middlebelt  Roads  Interchanges,  New 
Preferred  Construction  Alternative, 
Wayne  County,  Due:  August  11, 1988, 
Contact:  Thomas  Fort  (517)  377-1879. 
EIS  No.  860245.  Draft,  AFS,  CA.  Los 
Padres  National  Forest,  Land  and 
Resource  Management  Plan.  Due: 
August  11, 1986.  Contact:  Gerald  Little 
(805)  683-6711. 
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EIS  No.  860246.  Report.  COE.  OK,  Candy 
Lake  Multipurpose  Project, 
Construction,  New  Information,  Osage 
County.  Contact:  Richard  Makinen 
(202)  272-0121. 

Amended  Notices 

EIS  No.  860091,  Draft.  AFS,  CA.  NV, 
Lake  Tahoe  Basin  Management  Unit 
National  Forest,  Land  and  Resource 
Management  Plan,  Due:  July  27, 1986. 
Published  FR  3-21-86— Review  period 
extended. 

EIS  No.  860192,  Final,  AFS,  MT, 
Deeriodge  National  Forest,  Individual 
Lodgepole  Pine  Trees  Protection  from 
Mountain  Pine  Beetle  Attacks, 
Jefferson  County,  Due:  June  23. 1986, 
Published  FR  5-23-86— Incorrect  due 
date. 

EIS  No.  860226,  Final,  SFW,  AK,  Togiak 
National  Wildlife  Refuge, 
Comprehensive  Conservation  Plan 
and  Wilderness  Review  Due:  August 
4, 1986,  Published  FR  6-20-86— 
Review  period  extended. 

Dated:  June  24, 1988. 
Allan  Hirech, 

Director,  Office  of  Federal  Activities. 
|FR  Doc.  86-14593  Filed  6-26-88:  8:45  am) 
BiLUNO  COOC  tsao-so-M 


(ER-FRL-3039-51 

Environmental  Impact  Statements  and 
Regulations;  Availabifity  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  9, 1986  through  June  13. 
1986  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076/73.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  Federal  Register  dated  February  7, 
1986  (51  FR  4804). 

Drafts  EISs 

ERP  No.  D-CDB-C89026-NY.  Rating 
EC2,  Atlantic  *  additional  information  in 
the  final  EIS  regarding  mitigation  for 
these  impacts. 

ERP  No.  D-DOE-E00005-SC.  Rating 
E02,  Savannah  River  Plant  Alternative 
Cooling  Water  Systems  for  C-  and  K- 
Reaclors  and  D-  Area  Powerhouse, 
Construction  and  Operation,  SC. 


•  Terminal  und  Brooklyn  Center.  Development*. 
Construction.  UDAC.  NY.  SUMMARY:  EPA 
expressed  concern  that  the  preposed  development 
may  cause  adverse  air  quality  impact.  RPA 
rctjuested 


Summary:  EPA  identified  a  number  of 
major  concerns  related  to  the  preferred 
alternatives  for  the  C-  and  K-  Reactors 
being  able  to  meet  water  quality 
standards  or  to  obtain  a  Section  316(a) 
variance.  These  concerns  are  based  on 
the  projected  increases  in  the  ambient 
stream  temperatures  and  the  fluctuating, 
high  flow  rates.  Additional  information 
including  predicative  biological  data 
and  more  in-depth  information  on  the 
water  chemistry  has  been  requested  by 
EPA  for  the  final  EIS  to  help  in 
addressing  these  issues. 

ERP  No.  D-DOE-J22002-CO,  Rating 
LO,  Climax  Uranium  Mill  Site,  Remedial 
Actions  and  Cleanup  of  Radioactive 
Contaminated  Material,  CO.  Summary: 
Based  on  the  draft  EIS  information.  EPA 
concluded  that  mill  tailings  at  the  former 
Climax  Uranium  Company  uranium  mill 
at  Grand  Junction  can  be  relocated  to 
either  of  the  two  recommended  sites. 
Cheney  Reservoir  and  Two  Road,  with 
full  compliance  of  EPA  standards  for 
stabilized  pile  longevity,  radon 
emissions,  and  groundwater  protection. 
Although  the  Two  Road  site  offers 
certain  advantages,  its  $20  million 
higher  cost  provides  a  sound  basis  for 
designating  Cheney  Reservoir  as  the 
preferred  option.  The  comments  identify 
specific  points  or  issues  which  deserve 
serious  reconsideration  in  preparation  of 
the  final  EIS. 

ERP  No.  D-IBR-K30018-CA,  Rating 
EC2,  Grass  Valley  Creek  Debris  Dam 
Sediment  Control  Project,  Trinity  River. 
Construction  and  Operation.  CA. 
Summary:  EPA  expressed  concerns 
because  the  draft  EIS  did  not  propose 
sufficient  mitigation  for  lost  riparian 
areas  and  did  not  fully  discuss  water 
quality  impacts. 

ERP  No.  D-SCS-G36136-OK.  Rating 
LO,  Dry  Creek  Watershed  Protection 
and  Flood  Prevention  Plan,  404  Permit 
Possible,  OK.  Summary:  EPA  has  no 
objections  to  the  proposed  action 
considering  the  84  acres  of  wildlife 
mitigation  measures  described  in  the 
EIS. 

Final  EISs 

ERP  No.  F-AFS-B65002-00.  White 
Mfn.  Nat'l  Forest,  Land  and  Resource 
Mgmt.  Plan,  NH  and  ME.  Summary:  The 
Forest  Service  partially  responded  to 
EPA  comments  on  the  draft  EIS  by 
reducing  the  proposed  amount  of  road 
expansion  and  timber  harvest.  However 
EPA  still  believes  the  final  EIS  does  not 
fully  address  water  quality  impacts, 
municipal  water  supplies,  monitoring, 
and  wilderness  area  designations.  EPA 
has  requested  that  the  Plan  be  revised/ 
amended  to  include  the  information  and 
resolve  the  issues. 


ERP  No.  F-AFS-S65013-PA. 
Allegheny  Nat'l  Forest.  Land  and 
Resource  Mgmt.  Plan,  Summary:  EPA 
identified  a  number  of  problems  in  the 
final  EIS  in  the  areas  of  water  quality 
management,  timbering  procedures,  and 
management  objectives.  EPA  agrees 
with  the  tiering  approach  for  segmented 
development,  but  requires  additional 
efforts  to  resolve  all  major  issues. 

ERP  No.  F-COE-D39008-00,  Hydrilla 
Mgmt.  and  Control  in  the  Potomac  River 
and  Tributaries,  Chain  Bridge  to  the  US 
301  Bridge,  District  of  Columbia.  MD 
and  VA.  Summary:  EPA  concurred  with 
the  US  Army  COE  in  their 
recommendations  for  mechanical 
hydrilla  control. 

ERP  No.  F-FHW-E40685-TN,  TN-386 
Extension,  1-65  to  Hendersonville 
Bypass,  Construction  and  Right-of-Way 
Acquisition,  404  Permit,  TN.  Summary: 
EPA  requested  a  letter  verifying  project 
inclusion  in  the  State  Implementation 
Plan  (SIP)  from  the  Nashville  and 
Davidson  County  Pollution  Control 
Division  (if  not  part  of  the  SIP,  a 
Hydrocarbon  Burden  Analysis  is 
needed),  and  additional  consideration  of 
noise  mitigative  methods.  A  follow-up 
letter  from  Federal  Highway 
Administration  to  address  our  concerns 
is  requested. 

ERP  No.  F-FHW-J40112-MT.  1-15 
Beltview  Interchange  Construction.  1-15 
to  Colonial  Drive,  MT.  Summary:  EPA 
has  no  objection  to  the  project  as 
proposed  in  the  final  EIS. 

ERP  No.  F-FHW-L40121-OR.  Alsea 
River  Bridge  Replacement,  Oregon  Coast 
Hwy./US  101,  404  Permit,  OR.  Summary: 
EPA  found  that  a  detailed  wetland 
mitigation  plan  was  not  included  in  the 
final  EIS.  This  is  needed  before  the 
section  404(b)(1)  guidelines  and  Agency 
regional  wetland  mitigation  policy  can 
be  met. 

ERP  No.  F-SCS-D38102-WV.  Middle 
Grave  Creek  Watershed  Protection  and 
Flood  Prevention  Plan,  404  Permit.  WV. 
Summary:  EPA  concurred  with  the 
selection  of  alternatives  to  resolve  the 
flooding  problems.  EPA  also  expressed 
concern  for  floodplain  regulation  to 
prevent  future  endangerment  to  htunan 
life  and  property. 

ERP  No.  F-SCS-D36053-PA,  Upper 
Tioga  River  Watershed.  Protection  and 
Flood  Prevention  Plan,  404  Permit,  PA. 
Summary:  EPA  completed  its  review  of 
the  final  EIS  and  concurred  with  the 
implementation  proposal  and  its 
alternatives  as  recommended. 

Dated  )une  24,  198& 
Allan  Hirach. 

Director.  Office  of  Federal  Activities. 
|FR  Doc.  88-14812  Filed  6-26-88:  8:45  am) 

BOiJNGCOOE  •5«0-S0-M 
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IOPPE-Fm.-3040-5] 

New  Source  Performance  Standards 
for  Residential  Wood  ComlMistlon 
Units,  Negotiated  f^uiemaldng 
Advteory  Committee;  Open  Meeting 

As  required  by  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  EPA  is  giving  notice  of  the 
last  two  open  meetings  of  the  Advisory 
Committee  on  New  Source  Performance 
Standards  for  Residential  Wood 
Combustion  Units. 

The  first  two-day  meeting  is 
scheduled  on  Wednesday.  July  16,  and 
Thursday.  July  17. 1966.  The  second  two- 
day  meeting  is  scheduled  on 
Wednesday,  August  20,  and  Thursday, 
August  21, 1986.  All  days,  the  meetings 
will  be  held  at  the  national  Institute  for 
Dispute  Resolution,  1901  L  Street.  NW., 
Suite  600.  Washington.  DC  20036.  All 
days,  the  meetings  will  begin  at  9:00  a.m. 
and  will  run  until  completion. 

The  purpose  of  the  July  meeting  is  to 
review  a  number  of  the  issues  discussed 
in  prior  meetings  that  were  not  resolved. 
Topics  will  include  the  selection  of  BDT, 
the  selection  of  emission  levels,  and 
weighting  bases.  At  this  meeting,  we 
anticipate  the  group  will  work  toward  a 
consensus  on  the  concepts  and  language 
of  the  proposed  nde. 

The  purpose  of  the  August  meeting  is 
to  reach  consensus  on  concepts  and 
language  to  be  used  for  the  Notice  of 
Proposed  Ruelmaking  on  New  Source 
Performance  Standards  for  Residential 
Wood  Combustion  Units. 

If  interested  in  attending,  or  in 
receiving  more  information,  please 
contact  Kathy  Tyson  at  (202)  382-5352. 

Dated:  )une  23. 1986. 
Miltoo  Russell, 

Assistant  Administrator  for  Policy.  Planning 

and  Evaluation. 

(FR  Doc.  86-14551  Filed  6-26-86;  8:45  am) 

MLLINOCOOC  UtOSO-M 

(SW-S-Fm.-3040-«1 

Region  V;  Revocation  of  Certain  Safe 
Drinldng  Water  Act  Variances  Issued 
by  tfte  Illinois  Pollution  Control  Board; 
Notice  of  Decision 

AQCNCy:  U.S.  Environmental  Protection 

Agency  ("U.S.  EPA"). 

achon:  Notice  of  Decision  by  the 

Regional  Administrator,  Region  V,  to 

Revoke  Certain  Safe  Drinking  Water  Act 

Variances. 


;  The  U.S.  EPA  is  revoking 
certain  variances  to  federal  drinking 
water  standards.  These  variances  do  not 
meet  federal  Safe  Drinking  Water  Act 
("SDWA")  requirements.  The  Illinois 


Pollution  Control  Board  ("IPCB")  issued 
the  variances  to  several  Illinois  public 
water  systems.  The  U.S.  EPA  announced 
in  the  Federal  Register  of  January  24, 
1986,  that  it  would  hold  hearings  on  the 
proposed  revocation  of  the  variances.  A 
public  hearing  was  held  on  April  1  and 
2. 1986.  in  Chicago.  Illinois.  Oral  and 
written  comments  were  received  during 
the  two-day  hearing,  and  written 
comments  were  accepted  until  May  2. 
1986. 

Neither  the  Illinois  Environmental 
Protection  Agency  ("lEPA")  nor  IPCB 
has  revised  these  variances  to  accord 
with  law  or  initiated  enforcement 
proceedings  against  the  systems.  Since 
U.S.  EPA  notified  the  State  of  Illinois  of 
the  improperly  issued  variances.  8  of  the 
21  variances  have  expired.  This  notice 
provides  the  final  decision  of  the  U.S. 
EPA  to  revoke  the  13  remaining 
variances. 

EFFECTIVE  DATE:  The  revocation  of  the 
13  variances  will  be  effective  on 
September  25. 1986.  For  purposes  of 
judicial  review,  this  determination  is 
issued  at  1:00  p.m.  Eastern  Time  on  July 
11. 1986. 

AOORESS:  The  public  comments, 
supporting  documentation  and  a  copy  of 
the  index  to  the  public  docket  for  this 
notice  of  revocation  are  available  for 
review  during  normal  hours  at  the  U.S. 
EPA.  230  South  Dearborn  Street. 
Chicago.  Illinois  60604.  A  complete  copy 
of  the  public  docket  is  available  for 
inspection  by  contacting  Mark 
Messersmitii  at  (312)  353-2151. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Harrison.  Branch  Chief,  Safe 
Drinking  Water  Branch  (5WD).  United 
States  Environmental  Protection 
Agency.  230  South  Dearborn  Street. 
Chicago.  Illinois  60604.  (312)  353-2151. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

To  protect  the  public  from  health 
hazards  associated  with  contaminated 
drinking  water.  Congress  passed  the 
Safe  Drinking  Water  Act  of  1974  ("the 
Act").  As  required  by  the  legislation. 
U.S.  EPA  established  National  Interim 
Primary  Drinking  Water  Regulations  in 
1975.  The  regulations  set  limits  on 
concentrations  of  bacteriological, 
chemical,  and  physical  contaminants 
known  to  be  dangerous  to  public  health. 
These  concentration  limits  are  known  as 
maximum  contaminant  levels  ("MCLs"). 
The  U.S.  EPA  has  also  identified 
treatment  technology  designed  to 
achieve  these  MCLa. 

The  goal  of  the  Act  is  to  assure  the 
provision  of  safe  drinking  water  by 
combining  the  efforts  of  federal  and 
state  autorities.  Under  the  Act  U.S.  EPA 


has  the  responsibility  of  establishing 
regulations  defining  safe  drinking  water 
quality  for  public  water  systems,  and  of 
assuring  that  all  public  water  systems 
provide  water  meeting  this  definition. 
States  which  adopt  regulations  at  least 
as  stringent  as  those  established  by  U.S. 
EPA.  and  adopt  appropriate 
administrative  and  enforcement 
procedures,  are  delegated  primary 
enforcement  responsibility,  or  ^ 

"primacy"  for  administration  of  the 
program.  The  U.S.  EPA  supports  the 
efforts  of  primacy  states  with  technical 
assistance,  with  financial  assistance  in 
the  form  of  program  grants,  and  by 
review  of  various  actions  taken  by  the 
states. 

In  August  of  1979.  lEPA  was  granted 
primary  enforcement  responsibility  for 
public  water  systems  under  the  Act.  (44 
FR  50649.  August  29. 1979).  This 
determination  was.  in  part,  based  upon 
an  agreement  that  IPCB  would  issue 
variances  in  a  manner  no  less  stringent 
than  U.S.  EPA  and  would  follow  the 
federal  variance  and  exemption 
regulations  set  forth  at  40  CFR  Part  142. 
Subparts  E  and  F.  (Id.  at  50649.) 

On  July  31. 1980.  U.S.  EPA  published 
its  legal  interpretation  of  one  of  the 
requirements  of  section  1415(a)(1)(A)  of 
the  Act.  42  U.S.C.  300g-4.  and  U.S.  EPA's 
regulations.  This  notice  explained  that 
before  a  variance  may  be  granted,  the 
public  water  system  must  have  in  place 
and  in  operation,  or  in  the  process  of 
being  installed,  the  best  technology, 
treatment  techniques,  or  other  means, 
which  the  Administrator  finds  are 
generally  available,  and  still  be  unable 
to  comply  with  an  MCL  solely  because 
of  poor  source  water.  (45  FR  50833,  July 
31, 1980.)  This  is  cleariy  a  stahitory 
requirement.  The  notice  also  stated  that 
the  determination  of  best  technology, 
treatment  techniques,  or  other  means, 
generally  available  had  been  made  by 
the  Administrator  when  the  MCLs  were 
estabhshed  in  1975  through  rulemaking. 
The  U.S.  EPA  identified  where  those 
technologies  were  described  in  the  MCL 
rulemaking  support  documents  and  in 
other  documents.  [Id.  at  50835.) 
Although  the  State  was  aware  of  this 
interpretation,  it  issued  variances 
inconsistent  with  this  and  other 
requirements  of  Section  1415(a)  of  the 
Act.  42  use.  300g-4,  and  did  not  follow 
its  1975  agreement  to  accord  with  the 
Act  and  U.S.  EPA's  regulations.  The  U.S. 
EPA  notified  the  State  informally  in  1984 
and  again  in  meetings  and  letters  in 
May.  June,  and  September.  1985.  of  the 
State's  failure  to  accord  with  the  Act. 
U.S.  EPA's  regulations  and  the  State's 
primacy  agreement  with  U.S.  EPA. 
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The  Regional  Administrator,  as 
delegated  by  the  Administrator,  has  the 
authority  to  review  the  variances 
granted  by  the  states  with  primary 
enforcement  responsibility.  The 
Regional  Administrator  found  that  the 
State  of  Illinois  has.  in  a  substantial 
number  of  instances,  abused  its 
discretion  in  granting  variances  from  the 
National  Interim  Primary  Drinking 
Water  Regulations  under  section  1415  of 
the  Act.  42  U.S.C.  300g-4.  A  letter  setting 
forth  the  notice  and  findings  by  the 
Regional  Administrator  and  the 
proposed  revocation  of  the  variances 
was  sent  to  lEPA  on  December  27, 1985. 
and  it  is  available  in  the  public  docket. 

Notice  of  a  two-day  public  hearing 
was  placed  in  the  Federal  Register  on 
January  24, 1986  (51  FR  3252).  The  U.S. 
EPA  also  placed  notice  of  the  hearing  in 
six  newspapers  of  general  circulation, 
and  these  notices  ran  from  March  12, 
1986,  to  March  14, 1986.  The  public 
hearing  was  held  on  April  1, 1986.  and 
April  2, 1986.  Written  comments  were 
also  accepted. 

Following  the  conclusion  of  the  two- 
day  public  hearing,  the  hearing  officer 
forwarded  the  record  of  the  hearing  to 
the  Regional  Administrator  for  him  to  (1) 
rescind  the  finding  for  which  the  notice 
as  given,  or  (2)  promulgate  with  any 
modifications,  as  appropriate,  the 
revocation  of  the  variances. 

II.  History  of  the  21  Variances 

On  May  3, 1985,  U.S.  EPA  informed 
lEPA  that  certain  variances  granted  by 
IPCB  were  inconsistent  with  section 
1415  of  the  Safe  Drinking  Water  Act,  42 
use.  300g-4  and  40  CFR  Part  142, 
Subpart  E.  Neither  lEPA  nor  IPCB  has 
taken  any  corrective  action,  and  none  of 
the  variances  has  been  revoked  by  the 
State. 

Pursuant  to  40  CFR  142.23,  U.S.  EPA 
notified  lEPA  in  the  letter  of  December 
27, 1985,  of  (1)  each  public  water  system 
in  Illinois  with  an  improperly  issued 
variance;  (2)  the  reasons  each  variance 
is  improper  and  (3)  U.S.  EPA's  proposed 
revocation  of  each  improper  variance. 

The  Regional  Administrator 
determined  that  the  following  pubhc 
water  supply  variances  issued  by  the 
IPCB  do  not  meet  federal  requirements, 
and  therefore,  proposed  that  they  be 
revoked: 

1.  Abingdon  (PCB  84-184). 

2.  Blake  Water  Corporation  (PCB  81- 
137). 

3.  Central  Illinois  Utility  (PCB  80-234). 

4.  Hanna  City  (PCB  80-206). 

5.  Hanna  City  (PCB  80-206,  3/5/81). 

6.  Henderson  (PCB  81-84). 

7.  Kirkwood  (PCB  81-111). 

8.  Little  Swan  Uke  (PCB  83-74). 

9.  Oneida  (PCB  81-154). 


10.  Parkersburg  (PCB  81-195). 

11.  Rio  (PCB  81-146). 

12.  Trivoli  (PCB  80-208). 

13.  Wataga  (PCB  85-20). 

14.  Aurora  (PCB  85-51). 

15.  Batavia  (PCB  85-11). 

16.  Burlington  (PCB  80-203). 

17.  Crystal  Lake  (PCB  84-2). 

18.  Hampshire  (PCB  80-165). 

19.  Hampshire  (PCB  85-114). 

20.  Hanover  Park  (PCB  85-22). 

21.  Knoxville  (PCB  84-70). 

In  issuing  these  variances,  the  State 
failed  to  follow  the  requirements  of  the 
Act  and  failed  to  abide  by  its  primacy 
agreement  with  U.S.  EPA  to  follow  U.S. 
EPA's  regulations.  The  above  variances 
failed  to  meet  the  initial  requirement  for 
the  issuance  of  a  variance  as  detailed  in 
section  1415(a)(1)(A)  of  the  Safe 
Drinking  Water  Act.  which  requires  that 
a  State  with  primary  enforcement 
responsibility  may  grant  one  or  more 
variances  to  a  public  water  system  if  the 
system: 

.  .  .  because  of  characteristics  of  the  raw 
water  sources  which  are  reasonably 
available  to  the  systems,  cannot  meet  the 
requirements  respecting  the  maximum 
contaminant  levels  of  such  drinking  water 
regulations  despite  the  application  of  the 
best  technology,  treatment  techniques,  or 
other  means,  wiiich  the  Administrator  finds 
are  generally  available  (talcing  costs  into 
consideration). 

Thus,  among  other  requirements,  the  Act 
mandates  that  before  applying  for  a 
variance,  a  system  must  have  applied 
the  best  technology,  treatment 
techniques,  or  other  means,  and  not 
have  met  the  MCL.  None  of  the  systems 
granted  variances  by  the  State  has 
applied  or  agreed  to  apply  the 
technologies  identified  by  the 
Administrator,  despite  the  fact  that  the 
State  has  been  aware  of  this 
requirement  and  of  U.S.  EPA's 
identification  of  the  technologies  for 
many  years.  The  State  also  issued  these 
variance  in  disregard  of  its  agreement  to 
issue  variances  in  a  manner  no  less 
stringent  than  would  U.S.  EPA. 
Each  variance  also  failed  to 
incorporate  at  least  one  of  the  statutory 
(Section  1415(a)  of  the  Act,  42  U.S.C. 
300g-4)  and  regulatory  requirements  (40 
CFR  Part  142,  Subpart  E),  in 
contravention  of  its  primacy  agreement. 
The  variances  failed  to  meet  the 
following  statutory  and  regulatory 
requirements: 

(1)  The  variances  did  not  contain 
expeditious  compliance  schedules  prescribed 
by  the  State  within  1  year  of  the  date  of  the 
variance.  These  compliance  schedules  must 
include  implementation  of  interim  control 
measures  and  must  specify  interim  treatment 
techniques,  methods  and  equipment,  and 
dates  by  which  steps  toward  meeting  interim 
control  measures  are  to  be  met 


(2)  The  variances  did  not  include  dales  for 
increments  of  progress  for  implementation  of 
final  control  measures  and  final  compliance: 

(3)  Under  certain  circumstances  the 
variances  should  have,  but  did  not  include 
the  date  by  which  (a)  arrangements  will  be 
made  for  a  new  water  source,  (b)  initiation 
would  be  made  of  the  alternative  water 
source,  or  (c)  improvements  would  be  made 
in  the  existing  source. 

(4)  The  State  failed  to  document  that  the 
granting  of  a  variance  would  not  result  in  an 
unreasonable  risk  to  health. 

(5)  The  U.S.  EPA  received  no  evidence  from 
lEPA  that  the  variance  request  included  the 
following  requirements:  relevant  analytical 
results;  a  proposed  expeditious  compliance 
schedule:  a  discussion  of  best  available 
technology;  economic  and  legal  factors;  a 
plan  for  emergency  provision  of  safe  water  a 
plan  for  interim  control  measures;  and  a 
statement  that  the  system  will  perform 
monitoring  requirements. 

The  U.S.  EPA  informed  the  State  that 
all  of  the  above-mentioned  variances 
must  be  revoked  or  voided  by  the  State, 
The  variances  should  have  been 
replaced  with  enforceable  compliance 
schedules  embodied  in  a  State  judicial 
or  administrative  order,  as  appropriate 
to  the  violation.  At  a  minimum,  each 
order  should  have  required:  (1)  An 
expeditious  and  enforceable  schedule 
for  implementation  of  control  measures 
that  will  result  in  final  compliance  with 
the  National  Interim  Primary  Drinking 
Water  Regulations  under  the  Safe 
Drinking  Water  Act;  (2)  enforceable 
implementation  milestones  sufficient  in 
number  to  guarantee  expeditious  final 
compliance:  and  (3)  the  implementation 
of  specific  interim  control  measures  to 
reduce  contaminants  to  the  greatest 
extent  possible  pending  final 
compliance.  Minimum  increments  of 
progress  were  to  be:  the  submittal  of 
plans  to  lEPA;  the  beginning  of 
construction;  the  expeditious  completion 
of  construction;  and  the  achievement 
and  demonstration  of  final  compliance 
with  the  MCL  and  specified  reporting 
and  monitoring  requirements. 

The  U.S.  EPA  would  have  %vithdrawn 
the  proposed  revocation  if  the  State  had 
revoked  the  variances  or  taken  other 
action  consistent  with  federal  guidance 
and  regulations,  or  commenced  state 
enforcement  action.  The  State  has  not 
taken  these  actions.  Further,  none  of  the 
public  comments  received  by  the  US. 
EPA  on  the  proposed  revocations, 
identified  any  significant  or  new 
information  or  arguments. 

III.  Final  Decision  to  Revoke  the 
Variances 

In  view  of  all  the  above-mentioned 
factors,  the  Regional  Administrator  of 
Region  V,  has  determined  to  revoke  the 
following  variances: 
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Hanover  Park  (PCB  8&-22). 

Blake  Water  Corporation  (PCB  81- 
137). 

Kirkwood  (PCB  81-111). 

Oneida  (PCB  81-154). 

Rio  (PCB  81-146). 

Hampshire  (PCB  81-114). 

Parkersburg  fPCB  81-195). 

Knoxville  (PCB  84-70). 

Abingdon  (PCB  84-184). 

Little  Swan  Lake  (PCB  83-74). 

Batavia  (PCB  85-11). 

Aurora  (PCB  85-51). 

Wataga  (PCB  85-20). 

Pursuant  to  40  CFR  142.23(0.  these 
revocations  will  take  effect  on 
September  25, 1986. 

The  following  variances  have  or  will 
have  expired  prior  to  September  25, 
1986.  If  these  variances  had  not  expired 
under  their  own  terms,  they  would  have 
been  revoked  for  the  same  reasons  the 
Regional  Administrator  revoked  the 
above  listed  variances: 

Hampshire  (PCB  80-165). 

Hanna  City  (PCB  80-206). 

Hanna  City  (PCB  80-206,  3/5/81). 

Trivoli  (PCB  80-208). 

Burlington  (PCB  80-203). 

Central  Illinois  Utility  (PCB  80-234). 

Crystal  Lake  (PCB  84-2). 

Henderson  (PCB  81-84). 

After  September  25, 1986,  a  system 
without  a  valid  variance  is  not  in 
compliance  with  the  MCLs.  Any  such 
system  will  be  subject  to  a  federal  or 
state  enforcement  action,  pursuant  to 
section  1414  of  the  Act.  42  U.S.C.  300g-3. 

IV.  Summary  of  Public  Comments  and 
U.S.  EPA's  Responses 

The  following  is  a  summary  of  the 
principal  public  conunents  to  U.S.  EPA's 
proposed  revocation  of  the  21  variances 
issued  by  IPCB,  and  U.S.  EPA's 
responses  to  these  comments.  These 
comments  were  received  either  during 
the  public  hearing  or  submitted  in 
written  form  to  the  Agency  by  May  2, 
1986.  A  detailed  recitation  of  all 
comments  received  and  U.S.  EPA's 
responses  are  presented  in  the 
document  entitled  "Response  to 
Comments  Received  on  the  Proposed 
Revocation  of  21  Safe  Drinking  Water 
Act  Variances  Issued  by  IPCB  to  19 
Illinois  Public  Water  Systems."  This 
document  is  available  in  the  public 
docket 

Many  of  the  comments  received  did 
not  address  the  proposed  revocations. 
The  U.S.  EPA  did,  however,  examine  all 
comments  received  for  any  information 
which  might  affect  the  proposed 
revocation.  This  review  did  not  identify 
any  significant  or  new  information  or 
arguments.  A  brief  review  of  the  major 
comments  and  U.S.  EPA's  responses 
follows. 


1.  Comment-  The  State  is  able  to  issue 
variances  which  do  not  require  the 
public  water  system  to  apply  BTGA 
because  the  Administrator  has  not  made 
a  specific  determination  of  the  BTGA. 
This  determination  must  be  proposed 
and  promulgated  in  the  Federal  Register, 
and  a  single  "best"  treatment  must  be 
identified  by  the  Administrator  before 
the  State  must  require  the  systems  to 
apply  BTGA. 

Response:  The  U.S.  EPA  disagrees. 
The  State  has  been  aware  for  many 
years  that  U.S.  EPA  has  identified  these 
techniques  in  promulgating  the  MCLs  in 
1975. 

The  available  technologies  are 
described  by  U.S.  EPA  in  the  economic 
impact  assessments  prepared  for  the 
proposal  and  promulgation  of  the 
National  Interim  Primacy  Drinking 
Water  Regulations.  They  are  also  found 
in  U.S.  EPA's  publication  Manual  of 
Treatment  Techniques  for  Meeting  the 
Interim  Primacy  Drinking  Water 
Regulations  [EPA-600/877005,  May 
1977]. 

For  fluoride,  one  of  the  contaminants 
covered  by  several  variances,  U.S.  EPA 
promulgated  a  Rnding  of  BTGA  for 
purposes  of  section  1415  of  the  Act,  42 
U.S.C.  300g-4,  in  U.S.  EPA's  regulaUons 
(40  CFR  142.61(a)).  (51  FR  11396. 11411; 
April  2, 1986).  Moreover,  the  State  has 
agreed  in  its  primacy  agreement  to 
follow  U.S.  Q'A's  regulations  and 
interpretations  in  issuing  variances.  The 
State  did  not  raise  this  argument  when  it 
accepted  primacy,  but  now  attempts  to 
avoid  this  responsibility.  Although 
states  are  not  required  to  assume 
primacy,  when  they  do  so,  states  must 
adhere  to  U.S.  EPA's  statutes, 
regulations  and  primacy  agreements. 

The  U.S.  EPA  also  notes  that  neither 
Section  1412  nor  Section  1415  of  the  Act. 
42  U.S.C.  300g-l  and  300g-4,  requires 
U.S.  EPA  to  promulgate  its  findings  of 
best  technology,  treatment  techniques, 
or  other  means  as  a  regulation. 
(However,  as  noted  above.  U.S.  EPA  did 
identify  them  as  part  of  the  MCL 
rulemaking.)  There  is  also  no  prohibition 
within  the  Act  on  the  identification  of 
more  than  one  technology  for  treating 
contaminants. 

2.  Comment:  Section  1415  of  the  Act, 
42  U.S.C.  300g-4.  requires  the 
Administrator  to  find  BTGA  and  "other 
means"  which  will  enable  public  water 
systems  to  achieve  compliance  with  the 
MCLs.  The  Administrator  has  not 
identified  these  "other  means;" 
therefore,  only  the  installation  of  BTGA 
will  satisfy  U.S.  EPA. 

Response:  The  U.S.  EPA  disagrees. 
Public  water  systems  can  use  any 
technology  available  to  achieve 
compliance.  However,  if  the  system  is  to 


be  issued  a  variance,  it  must  have 
applied  or  agreed  to  apply,  the  "best 
technology,  treatment  techniques,  or 
other  means"  identified  by  the 
Administrator,  and  not  be  able  to 
achieve  the  MCL  (Section  1415(a)(1).  42 
U.S.C  300g-4).  The  U.S.  EPA  is  not 
required  by  Sections  1412  or  1415  of  the 
Act.  42  U.S.C.  300g-l  and  300g-4.  to 
identify  "other  means"  as  long  as  it 
determines  that  "best  technology"  or 
"best  treatment  techniques"  are 
generally  available.  The  State  has 
known  of  U.S.  EPA's  identification  of 
best  technology  since  U.S.  EPA's  1975 
rulemaking  and  because  of  the  Agency's 
consistent  interpretation  of  the  states' 
responsibilities  in  issuing  variances. 
3.  Comment:  Several  commenters 
stated  that  they  had  determined  on  their 
own.  or  through  advice  of  a  private 
consultant,  that  the  short-term  health 
effects  of  the  levels  of  radium,  barium 
and  fluoride  foimd  in  subject  Illinois 
water  systems  are  "negligible."  or  that 
the  MCLs  are  too  stringent. 

Response:  The  MCLs  promulgated  by 
U.S.  EPA  for  various  drinking  water 
contaminants  have  been  established 
after  considerable  research,  public 
testimony  and  input  from  persons  and 
organizations  throughout  the  country. 
The  decision  regarding  the  exact 
numerical  value  is  based  on  the  best 
evidence  available  at  the  time  of 
promulgation.  The  level  will  protect 
health  to  the  extent  feasible  at  a  level 
that  is  technically  achievable  at 
reasonable  cost.  (Section  1412(a)  of  the 
Act.  42  U.S.C.  300g-l(a).) 

The  intent  of  the  Congressional 
mandate  was  for  U.S.  EPA  to  establish 
and  enforce  regulations  controlling 
maximum  allowable  concentrations  (or 
maximum  contaminant  levels)  of 
contaminants  found  in  drinking  water. 
These  regulations  apply  to  all  public 
water  systems  throughout  the  country. 
The  Act  has  no  provisions  for  individual 
states  or  water  systems  to  decide  that 
they  need  not  adhere  to  the  established 
MCLs  because  they  do  not  agree  with 
the  standard. 

All  of  the  federal  drinking  water 
MCLs  are  presently  being  reviewed. 
Persons  and  organizations  with  new 
evidence  regarding  the  treatment,  health 
effects  and  cost  of  achieving  compliance 
are  urged  to  provide  comment  during  the 
appropriate  rulemaking  process.  Until 
such  time  as  a  change  in  any  MCL 
occurs.  U.S.  EPA  will  enforce  the 
existing  MCLs.  States  are  also  required 
to  respect  and  enforce  existing  MCLs. 
4.  Comment:  U.S.  EPA's  contention 
that  the  subject  variances  do  not  contain 
valid  compliance  schedules  and  a 
requirement  for  compliance  is  incorrect. 
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The  IPCB  "order"  and  variance 
expiration  date  is  intended  to  be  a 
requirement  for  final  compliance. 

Response:  The  U.S.  EPA  agrees  that 
some  public  water  systems  have 
apparently  interpreted  the  variance 
expiration  date  to  be  a  final  compliance 
date,  and  have  attempted  to  achieve 
compliance  by  that  date.  However,  there 
are  a  number  of  systems  that  have  made 
no  attempt  to  comply  by  the  expiration 
date  and  IPCB  has  not  enforced  this 
expiration  date  as  a  deadline  for 
compliance.  The  above-stated  facts 
have  led  U.S.  EPA  to  the  conclusion  that 
the  variances  issued  by  IPCB  do  not 
clearly  and  sufficiently  set  forth  the 
required  increments  of  progress  and  the 
final  compliance  date. 

5.  Comment-  For  many  public  water 
systems,  the  most  cost-effective  method 
of  meeting  a  MCL  may  be  to  blend  water 
from  various  sources,  or  obtain  a  new 
water  source.  Commenters  asked  why 
these  systems  would  be  required  to 
install  BTGA. 

Response:  The  U.S.  EPA  specifies  the 
treatment  methods  available  in  order  to 
ensure  that  some  means  exists  for 
meeting  the  standard  if  no  other  water 
sources  are  available.  If  another  source 
is  available,  it  should  be  considered  by 
the  system  and  the  advantages  of  this 
source  be  weighed  against  the 
advantages  of  BTGA.  Systems  are  free 
to  choose  any  means  of  compliance  and. 
if  they  comply,  a  variance  is  not 
available  or  appropriate.  The  U.S.  EPA's 
goal  is  not  to  require  treatment  by  any 
particular  technology,  but  rather  to  bring 
the  system  into  compliance.  Systems  are 
not  required  to  obtain  variances,  but  if 
they  apply  for  a  variance,  then  they 
must  have  installed  or  agreed  to  install 
the  best  technology,  treatment 
techniques,  or  other  means  identified  by 
the  Administrator,  and  not  be  able  to 
comply  with  the  MCL. 

6.  Comment:  In  view  of  the  recent 
change  in  the  fluoride  MCL  to  4  mg/l. 
the  IPCB  variances  to  Illinois  water 
systems  having  an  average  fluoride 
concentration  of  less  than  4  mg/l  need 
not  be  revoked. 

Response:  The  U.S.  EPA  disagrees. 
The  U.S.  EPA  is  revoking  the  unexpired 
fluoride  variances  for  the  specific 
reasons  stated  in  the  record.  This 
change  in  the  standard  does  not  render 
the  variances  consistent  with  federal 
laws  or  regulations;  because  these 
variances  failed  to  meet  the  federal 
variances  requirements  set  forth  in  the 
Act  and  40  CFR  Part  142,  Subpart  E,  they 
will  be  revoked. 

7.  Comment:  A  public  water  system 
which  is  implementing  its  own  plan  for 
compliance  has  met  the  requirements  for 


a  variance  because  it  has  "committed  to 
install"  BTGA. 

Response:  The  U.S.  EPA  disagrees. 
There  are  a  number  of  requirements  for 
a  variance,  including  one  that  a  public 
water  system  has  installed  or  agreed  to 
install  the  best  technology,  treatment 
techniques,  or  other  means,  and  is  not 
able  to  meet  the  MCL  A  system  which 
has  committed  to  install  BTGA  may  be 
issued  a  variance  provided  that  the 
system  has  agreed  to  a  state-issued 
compliance  order  which  indicates  a  date 
certain  for  the  installation  of  a  specific 
BTGA.  None  of  the  variances  being 
revoked  met  this  requirement. 

8.  Comment-  The  requisite  findings 
that  the  variances  cause  no 
unreasonable  risk  to  health  have  been 
implicit  in  IPCB's  findings  of  arbitrary  or 
unreasonable  hardship. 

Response:  A  claim  that  the  issuance 
of  a  variance  will  cause  no 
unreasonable  risk  to  health  must  be 
specifically  substantiated  with  an 
argument  presented  as  an  integral  part 
of  the  variance  petition  and/ or  order. 
Moreover,  this  argument  should  be  in 
the  form  of  a  report  document  which 
supports  a  soimd  toxicological  judgment 
regarding  the  involved  health  risks.  The 
findings  regarding  hardship  of 
compliance  to  the  system  do  not  address 
questions  of  risk  to  drinking  water 
consumers.  It  is  not  adequate,  nor  is  it 
proper  in  the  issuance  of  variances,  to 
assume  or  imply  such  a  significant 
finding. 

Dated:  June  19. 1986. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

[FR  Doc.  86-14536  Filed  6-26-88:  8:45  am) 
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(SAB-FRL-3038-9] 

Science  Advisory  Board, 
Environmental  Healtli  Committee, 
Halogenated  Organlcs  Sul>committee, 
Open  Meeting 

Under  Pub.  L  92-^463,  notice  is  hereby 
given  that  a  two-day  meeting  of  the 
Halogenated  Organics  Subcommittee  of 
the  Environmental  Health  Committee  of 
the  Science  Advisory  Board  will  be  held 
on  Wednesday  and  Thursday.  July  23- 
24, 1986,  in  Room  2034  of  Breidenthal 
Hall  at  the  University  of  Kansas;  2002 
39th  Street:  Kansas  City.  Kansas  66103. 
The  meeting  will  start  at  1:00  p.m.  and 
adjourn  no  later  than  4:00  p.m.  on  the 
next  day. 

The  purpose  of  the  meeting  will  be  to 
discuss  a  draft  Health  Effects  Criteria 
Document  for  Chlorobenzene  (PB86- 
117769/ AS;  monochlorobenzene;  June, 


1985).  A  proposed  recommended 
maximum  contaminant  level  for 
chlorobeiuene  was  published  on 
November  13, 1985  (50  FR  46936-47022). 
A  public  review  meeting  was  held  on 
January  28. 1986.  and  the  public 
comment  period  closed  on  March  13. 
1988.  The  comments  received  to  date  are 
under  review  by  EPA.  To  obtain  a  copy 
of  the  draft  document,  write  to  the 
National  Technical  Information  Service; 
U.S.  Department  of  Commerce;  5285  Port 
Royal  Road;  Springfield.  VA;  22161  or 
phone  (800)  336-4700.  A  fee  will  be 
charged.  Additional  comments  on  the 
draft  docimient  may  be  submitted  by 
mail  to  the  Comment  Clerk,  Criteria  and 
Standards  Division  (WH-5501.  Office  of 
Drinking  Water.  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
desiring  to  attend  or  to  provide 
comments  to  the  Subcommittee  should 
contact  either  Dr.  Daniel  Byrd. 
Executive  Secretary  to  the  Committee, 
or  Mrs.  Brenda  Johnson,  by  telephone  at 
(202)382-2552  or  by  mail  to  the  Science 
Advisory  Board  (A-IOIF).  401  M  Street 
SW.,  Washington,  DC  20460,  no  later 
than  close  of  business  on  July  21, 1986. 

Dated:  lune  20. 1986. 
Terry  F.  Yocie, 

Director,  Science  Advisory  Board. 
[FR  Doc.  86-14541  Filed  6-28-86;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Memorandum  Opinion  and  Order 
Designating  Application  for  Haaring 

In  reapplication  of  CC  Docket  No.  86-197 

PlkNo. 


Ram  Communications 
of  Indiana,  Inc., 

Ram  Communications 
of  Indiana,  Inc. 

Better  Beepers.  Inc 


22343-CD-P/L-Ol- 

85 
23671-CD-P/L-^n- 

85 
22462-CD-P/L-Ol- 

85 

aqency:  Federal  Communicatioits 

Commission. 

ACnON:  Memorandum  opinion  and  order 

designating  applications  for  hearing. 

summary:  This  order  designates  three 
applications  in  the  Public  Land  Mobile 
Service  for  comparative  hearing 
pursuant  to  S  22.33(c)(i)  of  the  Federal 
Communication  Commission's  rules,  47 
CFR  22.33(c)(i).  Ram  Communications  of 
Indiana  proposes  to  add  two  additional 
transmitter  locations  on  frequency 
158.70  MHz  to  its  existing  nearby  one- 
way facilities.  Better  Beepers,  Inc. 
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proposes  to  add  a  new  one-way  station 
on  frequency  158.70  MHz  to  its  existing 
station  at  Marion.  Indiana.  The 
Commission  finds  that  it  is  in  the  public 
interest  to  allow  each  applicant  to 
attempt  to  prove  that  its  proposed  new 
service  will  benefit  the  public  more  than 
that  proposed  by  the  other  mutually 
exclusive  applicant. 
dates:  Within  20  days  of  the  release 
date  of  this  Order,  applicants  must  file  a 
written  notice  of  their  intention  to 
appear  on  the  day  of  the  hearing  and  to 
present  evidence  on  the  specified  issues. 
AOORESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 

Contact:  For  further  information, 
contact  Andrew  Nachby  at  (202)  632- 
645a 

SUPPLEMENT ARY  INFORMATKMl:  This  is  a 
siunmary  of  the  Commission's 
Memorandum  Opinion  and  Order 
designating  applications  for  hearing, 
adopted  May  7. 1986  and  released  lune 
4, 1986.  The  full  text  of  Commission 
decisions  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street.  NW.,  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor 
International  Transcription  Service,  2100 
M  Street.  NW.,  Washington,  DC  20037, 
(202)  857-3800. 

Federal  Communications  Commission. 

Kevin  I.  Kelley. 

Chief.  Mobile  Services  Division,  Common 

Carrier  Bureau. 

(FR  Doc.  86-14568  Filed  6-26-86;  8:45  am] 
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Petitiofis  RIed  Seeking 
Reconsideration  of  Interim  NTS 
Guidelines  Order 

)une  la  1966. 

On  May  28  and  29. 1986,  four  petitions 
were  filed  seeking  reconsideration  of 
various  aspects  of  the  Commission's 
Interim  NTS  Guidelines  Order.  Petitions 
for  Waiver  of  Various  Sections  of  Part 
69  of  the  Commission's  Rules. 
Memorandum  Opinion  and  Order,  FCC 
86-145  (released  April  28, 1986).  The 
parties  seeking  reconsideration  are:  (1) 
The  Central  Committee  on 
Telecommunications  of  the  American 
Petroleum  Institute  and  the  Utilities 
Telecommunications  Council;  (2)  Pacific 
Bell;  (3)  the  Secretary  of  Defense  and  the 
Administrator  of  General  Services;  and 
(4)  Ad  Hoc  Telecommunications  Users 
Committee. 

Oppositions  to  these  petitions  for 
reconsideration  should  be  filed  by  July 
10, 1986;  replies  to  oppositions  should  be 


filed  by  July  25  1986.  All  pleadings 
should  be  filed  with  the  Secretary,  FCC, 
1919  M  Street.  NW..  Washington.  D.C. 
20554.  Oppositions  should  be  served  on 
petitioners;  replies  on  petitioners  and  all 
parties  filing  oppositions.  Copies  of  all 
pleadings  also  should  be  provided  to  Jim 
Schlichting,  Room  544.  FCC.  1919  M 
Street,  NW..  Washington.  DC.  20554,  and 
to  the  International  Transcription 
Service  (ITS),  1919  M  Street,  N.W., 
Washington.  D.C.  20554.  (202)  857-3800. 
Copies  of  the  petitions  and  all  pleadings 
can  be  obtained  from  ITS. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Schlichting.  Special  Counsel  for 
Domestic  Policy.  Policy  and  Program 
Planning  Division,  at  (202)  632-9342. 

Federal  Communicationa  CommiBsion. 

William  |.  Tricarico, 

Secretary. 

(FR  Doc.  86-14570  FUed  6-26-86;  8:45  am) 

MLLMQ  COM  CTia-OI-ll 


Tariff  FCC.  Nos.  229.  240.  254.  258, 

280,  263  and  268  filed  with 

Transmittal  No.  7417 
(CC  Docket  No.  78-97,  Phase  II) 
Number  of  petitions  received:  2 
Subject:  Implementation  of  BC  Docket 

No.  80-90  to  Increase  the 

Availability  of  FM  Broadcast 

Assignments. 
(MM  Docket  No.  84-231) 
Number  of  petitions  received:  1 
Subject:  Establishment  of  Satellite 

Systems  Providing  International 

Communications 
(CC  Docket  No.  84-1299) 
Number  of  petitions  received:  1 

Federal  Communicatioiu  Commission. 

William ).  Tricarico, 

Secretary. 

(FR  Doc.  86-14569  Filed  6-26-86:  8:45  am) 

BHJJNQ  CODE  t7^^^o^^^^ 


[Report  Na  1SS9] 

Petitions  for  Reconsideration  of 
Actions  In  Rulemalcing  Proceedings 

]une  19, 19e& 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceeding  listed  in  this  Public 
Notice  and  pubUshed  pursuant  to  47 
CFR  1.49(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street. 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed  within  15 
days  after  publication  of  this  Public 
Notice  in  the  Federal  Register.  Replies  to 
an  opposition  must  be  filed  within  10 
days  after  the  time  for  filing  oppositions 
has  expired. 

Subject:  MTS  and  WATS  Market 
Structure:  Average  Schedule 
Companies. 
(CC  Docket  No.  78-72.  Phase  I) 
Number  of  Petitions  received:  2 
Subject:  Deregulation  of  Domestic 
Receive-Only  Satellite  Earth 
Stations. 
(CC  Docket  No.  78-374) 
Number  of  Petitions  received:  1 
Subject:  Interconnection  Arrangements 
Between  and  Among  the  Domestic 
and  International  Record  Carriers. 
(CC  Docket  No.  82-122) 
The  Western  Union  Telegraph  Co. 
Revisions  to  Tariff  F.C.C.  Nos.  240 
and  258  filed  with  Transmittal  No. 
7346;  Revisions  to  Tariff  F.C.C.  Nos. 
268  and  289  filed  with  Transmittal 
Nos.  7347  and  7348;  Revisions  to 


Applications  for  Consolidated  Hearing; 
Cape  Cod  Wireless  Co.  et  sL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appfcanl.  c«y  and  S«ati 


A.  John  T.  Ctl^iww  » 
Balay  Aim  Alx«u  Vu- 
qMC  O*  Lopai  <LbA 
Cum  Cod  tMralMi  Co; 
Truro.  MA- 

B.  NofttMm  UgMi  Broad- 
calina,  Oo..  Tiure.  MA. 

C.  Primo  Communicltont. 
Inc.;  Truro,  MA. 


FkNa 


BPH-S40ei3«F.. 

BPH-8410041A.. 
B(>H-841031Hyl.. 


OockM 
Na 


Se-1B7 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  in  a  sample  standardised 
Hearing  Designation  Order  (HDO) 
which  can  be  found  at  48  FR  22428.  May 
18. 1983.  The  issue  headings  shown 
below  correspond  to  issue  headings 
contained  in  the  referenced  sample 
HDO.  "The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  appUcant 

Issue  Heading  and  Appiicant(s) 

1.  (See  Appendix),  ARC 

2.  Comparative.  A.  B,  C 

3.  Ultimate,  ARC 

3.  If  there  is  any  non-standardizea 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
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Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  may 
be  obtained,  by  written  or  telephone 
request,  from  the  Mass  Media  Bureau's 
Contact  Representative,  Room  242, 1919 
M  Street,  NW.,  Washington,  DC  20554. 
Telephone  (202)  632-6334. 
W.  Ian  Gay, 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

Appendix 

1.  If  a  finai  environmental  impact  statement 
is  iMued  with  respect  to  A  (Cape  Cod),  B 
(Northern)  and/or  C  (Primo)  which  concludes 
that  the  proposed  facilities  are  likely  to  have 
an  adverse  effect  on  the  quality  of  the 
environment,  to  determine: 

(a)  Whether  the  proposal  is  consistent  with 
the  National  Environmental  Policy  Act,  as 
implemented  by  55  1.1301-1319  of  the 
Commission's  Rules:  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the  appUcants 
are  qualified  to  construct  and  operate  as 
proposed. 

[FR  Doc.  88-14571  Piled  6-28-86;  8:45  am) 
MLUNQ  COM  «71I-01-M 


AppNcations  for  Consolidated  Hearing: 
J.  Chrtotoper  Robinson  et  sL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


Aiiplcanl.  dly  and  SIM 


A.  J.  ChrMophar  Rotalnson, 
TnalM  tn  Banknpley. 
WLVQ  (AM):  CairMdB*. 
MA. 

B.  Nuh  Coflwnunloliowi 
Corp..  WHD  (AM); 
Borton.MA. 

C.  J.  C^iisloptiw  RoMnton, 
TruMM  In  8ankn*lcy 
Mid  Intplralion  Commurt- 
cMon*.  mc  WLYG  (AM): 
Cambridga.  MA. 


Fa*  No. 


Bn-eoi»iYO.. 

Bn-S4011SUB.. 


BP-810302AE... 
BAL-«S0214FI.. 


ooam 

No. 


of  the  issue  and  the  applicant(8]  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  test  may  also  be  purchases 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW., 
Washington,  DC  20037  (Telephone  No. 
(202)  857-3800). 

W.  |an  Gay. 

Assistant  Chief  Audio  Services  Division. 
Mass  Media  Bureau. 

Appendix 

WLVGfAM) 

1.  To  determine  with  respect  to  the 
assignment  application  filed  by  ).  Christopher 
Robinson,  Trustee  in  Bankruptcy,  and 
Inspiration  Communications  Corporation: 

(a)  Whether  section  310(d)  of  the 
Communications  Act  of  1934.  as  amended, 
has  t>een  violated  by  an  unauthorized 
transfer  of  control  tnetween  the  applicants. 

(b)  In  light  of  the  evidence  adduced 
pursuant  to  (a)  above,  whether  Inspiration 
Commimications  Corporation  possesses  the 
requisite  qualifications  to  become  a 
Commission  licensee. ' 

Note. — Footnote  1  appeared  as  footnote  9 
in  the  original  text). 

(FR  Doc.  86-14572  Filed  6-26-86:  a-45  am) 
MUJNO  COM  Snt-AI-H 
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2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  heading  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standarized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  ApplicantfsJ 

Comparative,  B.  C 
Ultimate.  All  applicants 
Appendix  attached.  C 

3.  If  there  is  any  non-standarized 
issue(s}  in  this  proceeding,  the  full  text 


FEDERAL  RESERVE  SYSTEM 

Banco  De  Vizcaya  et  al^  Applications 
To  Engage  de  Novo  In  Permissible 
Nonbamtlng  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  CFR 
1843(c)(8))  and  {  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  17, 1986. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Banco  De  Vizcaya.  Bilbao,  Spain;  to 
engage  de  novo  through  its  subsidiary. 
New  Mexico  Banquest  Corporation, 
Santa  Fe,  New  Mexico,  in  providing  to 
others  data  processing  and  transmission 
services  and  facilities  pursuant  to 

§  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

2.  Financial  Shares,  Inc.  Morland, 
Kansas;  to  engage  directly  in  the  activity 
of  acting  as  agent  for  the  sale  of  general 
insurance  in  a  town  of  less  than  5,000  in 
population  under  section  4(c)  (8)  (C)  (i) 
of  the  Bank  Holding  Company  Act. 
These  activities  will  be  conducted  in 
Graham  County,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  24. 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-14595  Filed  6-26-86;  6:45  am) 
WLUNO  coot  mo-01-M 


■  In  the  event  that  an  adverse  flnding  is  made 
with  regard  to  a  violation  of  section  310(d).  and  this 
doe«  not  operate  at  a  batic  disqualifying  factor  in 
determining  whett>er  ICU  (hould  t)ecome  a 
Commisaion  licensee,  the  Mati  Media  Bureau  may 
consider  other  appropriate  sanctions. 


The  Colonial  Bancgroup.  Inc^  et  aL^ 
Fonnations  of;  Acquisitions  by;  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  appUed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
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company  ot  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acHng  owthe  applications 
are  set  forth  in  section  3fc)  of  the  Act  (12 
use.  18«2(c}). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  Indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  21. 
1986. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

1.  The  Colonial  BancGroup,  Inc., 
Montgomery,  Alabama:  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
Anniston.  Anniston.  Alabama. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  Gity. 
Missouri  64198: 

1.  Security  National  Corporation, 
Omaha,  Nebraska;  to  become  bank 
holding  company  by  acquiring  92.67 
percent  of  the  voting  shares  of  Security 
National  Bank  of  Omaha,  Omaha, 
Nebraska. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  Rainier  Bancorporation,  Seattle, 
Washington;  to  acquire  100  percent  of 
the  voting  shares  of  Mount  Hood 
Security  Bank.  Gresham.  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  24. 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
jFR  Doc.  86-14596  Filed  6-26-86;  8:45  amj 
BtLUNG  COOE  UIO-OI-M 


Bayerlsche  Verelnsbank  et  at.; 
Applications  To  Engage  de  novo  in 
Permtssibte  Nonbanking  Activitiec 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 


Bank  Holding  Company  Act  (12  U.S.C 
1843(eK8))  and  i  225.21ta)  of  RegulaHon 
Y  (12  CFR  225.21(b))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throi^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suflice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  17, 1986. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  Bayerische  Vereinsbank,  Munich. 
Federal  Republic  of  Germany;  to  engage 
de  novo  through  its  subsidiary.  AE 
Capital  Management,  Inc..  New  York, 
New  York,  in  rendering  of  portfolio 
investment  advice  to  the  extent 
permitted  by  §  225.25(b)(4)  of  the 
Board's  Regulation  Y.  The  comment 
period  on  this  application  ends  July  14, 
1986. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Metropolitan  Bancshares,  Inc., 
Dallas,  Texas,  to  engage  de  novo  in 
making,  acquiring  and  servicing  loans 
such  as  would  be  made  by  finance  or 
credit  card  companies  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 


2.  Metropolitan  Bancshares,  Inc., 
Dallas.  Texas,  to  engage  *  novo  in 
providing  to  others  financially  related 
data  processing  and  data  transmission 
services,  facilities,  and  data  bases,  or 
access  to  them  for  an  affiKate  bank 
pursuant  to  i  225.2S(b)(7)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
performed  in  the  State  of  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  23. 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  8ft-14528  Filed  6-26-86:  •.-45  amJ 
MLUNQ  CODE  ttw-ei-a 


otto  BreiiMr  Foundation;  Acquisition 
of  Company  Engagad  In  Parmiaaibia 
Nonbanldng  ActMUaa 

The  organization  Usted  in  this  notice 
has  applied  under  S  225.23  (a)(2)  or  (f)  of 
the  Board  8  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1643(c)(8))  and  |  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  exjjected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentratioa  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
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indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  21. 1986. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  ].  Hedblom.  Vice 
President),  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Otto  Bremer  Foundation  and 
Bremer  Financial  Corporation,  both  of 
St.  Paul,  Minnesota;  to  acquire  First 
American  Trust  Company  of  Minnesota, 
Marshall,  Minnesota,  and  thereby 
engage  in  trust  activities  from  offices  in 
Redwood  Falls,  Granite  Falls. 
Alexandria,  Breckenridge.  Detroit  Lakes 
and  Crookston  all  located  in  the  State  of 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  23, 1986. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  14527  Filed  6-28-86;  8:45  am] 
aiLLINO  COOC  tt1S-01-M 

Prograssiva  Bank,  lnc„  at  aL„ 
Formations  of,  Acqulaitions  by,  and 
KAargars  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  21, 

1966. 

A.  Federal  Reserve  Bank  of  New  Yoik 

(William  L.  Rutledge.  Vice  President),  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  Progressive  Bank,  Inc.  Pawling. 
New  York;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Pawling  Savings  Bank. 
Pawling.  New  York. 


B.  Federal  Reserve  Bank  of  St.  Louis 

(Delmer  P.  Weisz,  Vice  President),  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Adamsville  Bancshares,  Inc.. 
Adamsville,  Tennessee;  to  bcome  a 
bank  holding  company  by  acquiring  98 
percent  of  the  voting  shares  of  Bank  of 
Adamsville,  Adamsville,  Tennessee. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President), 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  United  Bankers,  Inc.,  Waco,  Texas; 
to  acquire  100  percent  of  the  voting 
shares  of  First  National  Bank.  Sherman, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  23, 1986. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-14528  Filed  6-26-fl6:  8:45  amj 
BILLmO  CODE  taio-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offica  Of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Ciearance 

Each  Friday  the  Departaient  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U,S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  June  20. 1988. 

Public  Health  Service 
(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  packages) 

Office  of  the  Assistant  Secretary  for 
Health 

Subject:  42  CFR  50  Subpart  B: 
Sterilization  of  Persons  in  Federally 
Assisted  Family  Planning  Projects- 
Existing  Collection 

Respondents:  Individuals  or  households; 
State  or  local  governments;  Non-profit 
institutions 

Subject:  Evaluation  of  Data 
Dissemination  and  Data  Use  (Users 
Survey)— NEW 

Respondents:  Individuals  or  households; 
State  and  local  governments; 
Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Non-profit 
institutions;  Small  businesses  or 
organizations 


National  Institutes  of  Health 

Subject:  Cancer  Risk  in  X-Ray 
Technologists — Extension— (0925- 
0164) 

Respondents:  Individuals  or  households; 
State  or  local  governments; 
Businesses  or  other  for-profit;  Non- 
profit institutions 

Centers  for  Disease  Control 

Subject:  Assessment  of  Hepatitis  B 
Vaccine  Use  in  High-Risk  Groups— 
NEW 

Respondents:  Individuals  or  households 

Subject:  National  Nosocomial  Infections 
Surveillance  System  Evaluation 
Project— NEW 

Respondents:  Businesses  or  other  for- 
profit 

OMB  Desk  Officer:  Bruce  Artim 

Social  Security  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-5706  for  copies  of  package) 

Subject:  Monthly  "Flash"  Report  of 
Selected  Program  Data — Extension — 
(0960-0152) 

Respondents:  State  or  local  governments 

OMB  Desk  Officer  Judy  A.  Mcintosh 

Office  of  the  Secretary 
(Call  Reports  Clearance  Officer  on  202- 
245-6511  for  copies  of  package) 

Office  of  the  Inspector  General 
Subject:  Review  of  Oxygen  Concentrator 

Rental  Charges  to  Part  B  of  the 

Medicare  Program— NEW 
Respondents:  Individual  or  households 
OMB  Desk  Officer:  Fay  ludicello 

Health  Care  Tmancing  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-8650  for  copies  of  package) 

Subject:  Home  Office  Cost  Statement- 
Reinstatement— (0938-0202)— HCF  A— 

287 

Respondents:  Small  businesses  or 
organizations 

Subject:  Medicaid  State  Agency  Third 
Party  Liability  Inventory  Form — 
Extension— (0938-0414)— HCFA— 464 

Respondents:  State  or  local  governments 

Subject:  Intermediate  Care  Facilities  for 
the  Mentally  Retarded  Prototype 
Survey  Report  Form— NEW 

Respondents:  Small  businesses  or 
organizations 

Subject:  Emergency  and  Foreign 
Hospital  Services— Beneficiary 
Statement  in  Canadian  Travel 
Claims— Existing  Collection — HCFA- 

R-96 
RespondenU:  Individuals  or  households 
OMB  Desk  Officer  Fay  S  ludicello 


BEST  COPY  AVAILABLE 
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Offioe  of  Human  Development  Services 

(Call  Reports  Clearance  Officer  on  202- 

472-4415  for  copies  of  package] 
Subject:  Section  IV,  Narrative,  Form  SF- 
424,  Application  for  Grant  Under  Title 
VI.  Older  Americans  Act.  Grant  to 
Indian  Tribes  for  Supportive  and 
Nutritional  Services— Revision — 
(0980-0161) 
Respondents:  State  or  local  governments 
Subject:  Annual  Summary  of  Child 
Welfare  Services  and  Annual  Budget 
Request  for  Title  FV-B  Funds- 
Extension— (0980-0647) 
Respondents:  State  or  local  governments 
OMB  Desk  OfTicer.  Judy  A.  Mcintosh 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  Reports 
Clearance  Officer  on  the  number  shown 
above. 

Written  ccHnments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3208,  Washington. 
DC  20503.  Attn:  (name  of  OMB  Desk 
Officer) 

Dated:  ]une  23. 1986. 
Wallacs  O.  Kame. 

Acting  Deputy  Assistant  Secretary  for 
Management  Analysis  and  Systems. 
|FR  Doc.  86-14532  Filed  6-26-66:  8:45  am] 

MUJNGCOOE  41M-M-M 


Food  and  Drug  Administration 
(Docket  No.  S6N-02511 

Put>lic  Worlcshop;  Bioaqulvatence  of 
Solid  Oral  Dosage  Forms 

aoency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
further  information  about  a  forthcoming 
public  workshop  to  discuss  the 
bioequivalence  of  solid  oral  drug  dosage 
forms.  This  notice  includes  information 
on  the  organization  of  the  workshop  and 
directions  for  attendance  and  speaker 
participation. 

DATES:  The  workshop  will  be  held 
September  29  through  October  1. 1986,  9 
a.m.  to  5  p.m. 

ADDRESSES:  The  workshop  will  be  held 
in  the  first  floor  auditorium  at  the 
Department  of  Health  and  Human 
Services.  North  Bldg.,  330  Independence 
Ave.  SW.,  Washington,  DC.  Written 
comments  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 


Administration.  Rm.  4-62,  5600  Fishers 
Une,  Rockville.  MD  20657. 

FOR  FURTHER  MF0RMAT10N  COMTACT. 

Donald  B.  Hare,  or  Edwin  V.  Dutra,  Jr.. 
Center  for  Drugs  and  Biologies  (HFN- 
203).  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville.  MD  20857, 
301-443-2784. 
SU^TLEMCNTARY  information: 

Background 

In  the  Federal  Register  of  January  17, 
1986  (51  FR  2574).  FDA  issued  a  notice 
aimouncing  a  public  workshop  to 
provide  a  forum  to  discuss  the 
bioequivalence  of  conventional  release 
solid  oral  drug  dosage  forms.  The  notice 
explained  that  bioequivalence  testing 
based  upon  pharmacokinetic  principles 
is  a  comparatively  new  and  evolving 
area  of  science  and,  as  such,  the  current 
methodology  employed  in  the  design 
and  evaluation  of  bioequivalence  trials 
could  be  further  improved.  In  the 
Federal  Register  of  March  18, 1986  (51 
9265),  FDA  issued  a  notice  changing  the 
dates  of  the  workshop  to  September  29 
through  October  1, 1986.  9  a.m.  to  5  p.m. 

Topics 

The  workshop  will  provide  a  forum  to 
discuss  the  following  topics  and  others 
that  may  be  suggested  later 

Topic  1:  Design  of  Bioequivalence 
Studies 

(1)  Size  of  group,  i.e.,  number  of 
subjects  in  a  bioequivalence  study. 

(2)  Plasma  levels  vs.  site  of  action. 

(3)  Healthy  adult  volunteers  vs. 
patients. 

(4)  Special  populations:  elderly, 
children,  achlorhydric  patients,  etc. 

(5)  Drugs  with  first  pass  effect. 

(6)  Measurement  of  active  drug  and/ 
or  metabolites. 

(7)  Single  dose  vs.  multiple  dose 
steady  state  studies. 

(8)  Use  of  animal  models. 

(9)  Drugs  not  systemically  absorbed. 

Topic  Z-  Criteria  for  Bioequivalence 

(1)  ±20  Percent  rule. 

(2)  Intra-  and  inter-subject  variability. 

(3)  Clinical  significance  of 
bioequivalence  criteria. 

(4)  How  closely  should 
bioequivalence  limits  be  set  to  clinical 
significance  limits? 

(5)  Justification  for  repeating  clinical 
efficacy  and  safety  studies. 

(6)  Reformulations:  Types  of  changes 
that  would  trigger  an  in  vivo 
bioequivalence  study. 


Topic  3:  Quantitative  and  Statistical 
Analysis  of  Data  From  Bioequivalence 
Studies 

(1)  75/75  Rule:  What  is  it  and  should  it 
be  used  in  determining  bioequivalence? 

(2)  Analysis  of  variance,  F-test,  and 
power  of  the  study. 

(3)  Confidence  Interval  Approach: 
Westlake  Symmetrical  C.I.;  two  one- 
sided t-test,  etc. 

(4)  Treatment  of  outliers. 

(5)  Other  statistical  criteria  or 
approaches. 

Topic  4:  In  Vitro  Testing  for 
Bioequivalence 

(1)  When  can  in  vitro  testing  be 
appropriate  for  determining 
bioequivalence  instead  of  in  vivo 
testing?  Is  it  necessary  to  correlate  in 
vivo  and  in  vitro  testing  data? 

(2)  Types  of  in  vitro  testing  for 
bioequivalence. 

(3)  pH  dependent  formulations  and  in 
vitro  testing. 

(4)  Water  insoluble  drugs:  in  vitro 
testing. 

(5)  Other  issues  concerning 
bioequivalence  and  in  vitro  testing. 

Topic  5:  Agency  Procedures  and 
Regulatory  Aspects  of  Bioequivalence 

(1)  Procedures  the  agency  should  use 
when  innovator  product  is  not 
adequately  bioavailable. 

(2)  Procedures/policy  for  waiver  of  in 
vivo  bioequivalence  studies. 

(3)  Notice  and  comment  rulemaking 
vs.  informal  guidance.  , 

(4)  Guidance  protocols  for  in  vivo 
bioequivalence  study  and  in  vitro 
testing. 

(5)  How  FDA  communicates  criteria 
and  obtains  input  from  the  scientific 
community. 

(6)  Mechanisms  for  challenging  FDA 
policy. 

Each  session's  chairperson  will  make 
brief  introductory  comments.  The 
session  will  then  be  opened  to 
statements  from  the  floor  (based  upon 
prior  time  requested  for  presentation) 
dealing  with  technical,  scientific, 
regulatory,  and  policy  aspects  of 
bioequivalence.  Although  an  effort  will 
be  made  by  each  session's  chairperson 
to  allow  discussion  and  questions  from 
the  floor,  this  interchange  among 
participants  will  depend  on  available 
time  and  will  be  at  the  discretion  of  the 
chairperson. 

The  agency  requests  that  general 
statements  or  argimients  be  presented  in 
writing,  to  allow  more  time  for  speakers 
who  have  detailed  scientific  or 
regulatory  points  to  present.  All 
attendees  and  participants  should  be 
conversant  with  the  scientific  and 
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technical  aspects  of  the  topics.  Time  will 
not  be  allotted  for  lengthy  introductory 
or  general  background  material  to 
precede  discussion. 

A  packet  of  pertinent  background 
materials  is  available  from  FDA  by 
writing  to  Bioequivalence  Materials 
(HFN-203),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857. 

Attendance  and  Participation 

Every  effort  will  be  made  to 
accommodate  each  person  who  wants  to 
participate  in  the  public  workshop. 
However,  each  person  who  wants  to 
ensure  his  or  her  participation  in  the 
workshop  is  encouraged,  by  close  of 
business  on  July  28, 1986,  to:  (1)  Submit 
a  brief  description,  abstract,  or  outline 
of  the  presentation  so  that  the  session 
chairperson  and  any  other  persons  who 
may  serve  on  a  panel  conducting  the 
workshop  may  formulate  useful 
questions  to  be  posed  at  the  worlcshop: 
and  (2)  file  a  written  notice  of 
participation  containing  the  name, 
address,  phone  number,  affiliation,  if 
any,  of  the  participant,  topic  of 
presentation,  and  approximate  amount 
of  time  requested  for  the  presentation. 
Interested  pesons  who  do  not  plan  to 
make  a  presentation  but  who  want  to 
attend  the  workshop  as  observers  are 
encouraged  to  notify  the  agency. 
Reserved  seating  will  not  be  available, 
but  if  the  agency  is  aware  that  more 
people  v\rill  attend  than  the  auditorium 
will  accommodate,  other  arrangements 
may  be  made.  Seating  preference  will  be 
given  to  those  persons  making  a 
presentation. 

The  requested  information  including 
the  written  notice  of  participation  may 
be  submitted  to  Donald  B.  Hare  or 
Edwin  V.  Dutra,  Jr.,  address  above. 

By  August  26, 1986,  the  amount  of  time 
allotted  to  each  person  and  the 
approximate  time  that  oral  presentation 
is  scheduled  to  begin  will  be 
determined.  A  workshop  schedule 
showing  the  persons  making  oral 
presentations  and  the  time  allotted  to 
each  person  will  be  filed  with  the 
Dockets  Management  Branch  (address 
above)  and  mailed  to  each  participtmt 
before  the  workshop.  Interested  persons 
attending  the  vrorkshop  who  did  not 
request  an  opportunity  to  make  an  oral 
presentation  will  be  given  an 
opportunity  to  make  an  oral 
presentation  at  the  conclusion  of  the 
workshop,  as  time  permits  and  at  the 
discretion  of  the  session  chairperson. 
Also,  at  the  descretion  of  the  session 
chairperson,  comments  regarding 
presentations  may  be  made  at  the  end  of 
each  session  if  time  permits.  The 
workshop  will  be  informal  in  nature,  but 


participants  should  keep  to  the  scientific 
subjects. 

Any  interested  person  may  submit 
written  comments  to  the  Dockets 
Management  Branch  (address  above). 
Comments  should  be  identified  with  the 
docket  number  appearing  in  the  heading 
of  this  notice  and  should  be  submitted 
by  December  1. 1986. 

Dated:  |une  23. 1966. 
John  M.  Taylor. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

(FR  Doc.  86-14524  Filed  6-26-e6;  8:45  am] 

BILUNO  COOE  4180-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
Public  Room  Hours 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice^ 

summary:  The  Utah  State  Office, 
Bureau  of  Land  Management. 
Department  of  Interior,  324  South  State 
Street,  Salt  Uke  City,  Utah  84111-2303, 
announces  that  effective  July  14, 1986, 
the  Public  Room  will  be  opened  to  the 
public  from  9:00  a.m.  to  4:00  p.m.  for 
reviewing  records  and  conducting  other 
official  business. 

Dated:  June  23. 1986. 
W  JL  Papworth. 

Deputy  State  Director,  Operations. 
[PR  Doc.  86-14529  Filed  6-28-86;  8:45  am] 

■HJJNQ  COM  43ie-00-« 


[NV-040-06-4212-14;  N-41973,  N-41974] 

Realty  Action;  Sale  of  Public  Land  In 
Wtiite  Pine  County,  NV 

aoency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Realty  Action. 

Modified  Competitive  Sale,  Public  Land. 

summary:  The  following  described  land 
has  been  examined  and  identified  as 
suitable  for  disposal  by  modified 
competitive  bidding  under  section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750; 
43  U.S.C  1713).  at  no  less  than  the 
appraised  fair  market  value: 


SenalNa 

AOOT 

Na 

N-41973.... 
N-41974.... 

T.  22  N .  R   64  E..  MOM;  «ac 

11,  SW<<,NWV, 
T    IS  N-.  R   63  E-.  MOM;  MC 

24.  SWW  NEW. 

±40 
±40 

1 
2 

The  proposed  sale  of  these  two 
parcels  is  consistent  with  the  Bureau's 
planning  system.  The  land  is  not  needed 
for  any  resource  program  and  is  not 
suitable  for  management  by  the  Bureau 
or  another  Federal  department  or 
agency.  After  consulting  with  White 
Pine  County  government,  the  State  of 
Nevada,  and  members  of  the  public,  it 
has  been  determined  that  the  public 
interest  would  be  served  by  offering  the 
lands  for  sale. 

The  patent  to  Parcel  1,  when  issued, 
will  contain  resevation  to  the  Untied 
States  for: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  (43  U.S.C.  945). 

2.  Oil  and  gas.  geothermal,  and 
sodium  and  potassium  resources. 

Parcel  1  will  also  be  subject  to: 

1.  A  right-of-way  66  feet  wide  for 
White  Pine  County  Road  No.  18  (R.S. 
2477). 

2.  Those  rights  for  powerhne  purposes 
granted  to  Mt.  Wheeler  Power,  Inc..  by 
Permit  No.  N-5638. 

3.  Those  rights  for  telephone  line 
purposes  granted  to  Nevada  Bell  by 
Permit  No.  N-7932. 

4.  Those  rights  granted  by  oil  and  gas 
lease  N-35056  to  Sonat  Exploration 
Company.  Upon  termination  or 
relinquishment  of  said  oil  and  gas  lease, 
this  reservation  shall  terminate. 

The  patent  to  Parcel  2,  when  issued, 
will  contain  a  reservation  to  the  United 
States  for  a  right-of-way  for  constructing 
ditches  and  canals,  and  wrill  be  subject 
to  those  rights  for  powerline  purposes 
granted  to  Mt.  Wheeler  Power,  Inc.  by 
Permit  No.  N-54B5. 

A  detailed  description  of  the  above 
reservations  is  available  from  the 
address  given  below. 

The  lands  are  proposed  to  be  offered 
for  sale  by  sealed  bid  utilizing  modified 
competitive  bidding  procedures.  The 
adjacent  landowners  who  are  also  the 
the  grazing  permittees  will  be  the 
designated  bidders  given  a  preference 
right  to  purchase  the  parcel  adjacent  to 
their  private  land  by  meeting  the  high 
bid.  The  designated  bidders,  or  a  duly 
qualified  agent,  must  be  present  at  the 
sale  and  must  submit  a  sealed  bid, 
appraised  value  or  higher,  in  order  to 
qualify  to  meet  the  highest  sealed  bid. 
Marvin  J.  Jessen,  is  the  designated 
bidder  for  Parcel  1,  and  the  Pescio 
Brothers  are  the  designated  bidders  for 
Parcel  2.  Failure  of  the  designated 
bidders  to  exercise  this  option  to  meet 
the  high  bid  shall  constitute  a  waiver  of 
such  bidding  provision. 

Conveyance  of  the  available  mineral 
estate  will  occur  simultaneously  with 
the  sale  of  the  lands.  A  successful  bid 
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for  the  land  will  constitute  an 
application  to  purchase  the  mineral 
estates  having  no  known  mineral  values. 
A  $50.00  nonrefundable  fee  for  the 
available  mineral  estate  must 
accompany  the  bid. 

The  sale  will  be  held  on  Septmeber  24, 
1986,  at  1:30  p.m..  at  the  BLM  Ely  District 
Office.  SR  5,  Box  1.  Ely,  Nevada  89301. 
The  appraised  fair  market  value  of  both 
parcels  will  be  available  at  a  later  date, 
but  not  less  than  20  days  before  for  sale. 

Detailed  bidding  instructions  and 
other  conditions  of  sale  are  available 
upon  request  at  the  above  address. 
Failure  to  submit  a  bid  in  accordance 
with  these  detailed  bidding  instructions 
may  result  in  rejection  of  the  bid. 

The  land  will  not  be  offered  for  sale 
for  at  least  60  days  after  the  date  this 
notice  is  published  in  the  Federal 
Register.  If  the  lands  are  not  sold  on 
September  24, 1986,  they  will  be 
reoffered  to  the  public  on  October  1, 
1986,  and  thereafter  on  the  first 
Wednesday  of  each  month  until  sold  or 
removed  from  sale  by  the  authorized 
officer. 

There  will  be  no  reduction  of  animal 
unit  months  from  the  grazing  allotments 
involved  in  this  sale  proposal. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  all  the  other 
public  land  laws  and  the  mining  Ibws. 
The  segregative  effect  will  end  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  the  publications,  whichever 
occtu^  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
SR  5.  P.O.  Box  1.  Ely.  Nevada  89301. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  June  18. 1986. 
Kenneth  G.  Walker. 

District  Manager. 

|FR  Doc.  86-14592  Filed  6-26-86:  8:45  am] 

BHXINQCOK  4310-MC-M 


Minerals  Management  Service 

Royalty  Management  Advisory 
Committee,  Gas  Valuation  Regulation 
Review  Working  Panel;  Meeting 

agency:  Mineral  Management  Service 

(MMS).  Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Minerals  Management 
Service  (MMS)  Royalty  Management 
Program,  hereby  gives  notice  that  the 
Gas  Valuation  Regulations  Review 
Working  Panel,  established  by  the 
Royalty  Management  Advisory 
Committee,  will  meet  in  Lakewood. 
Colorado,  at  the  location  and  on  the 
dates  indicated  below. 

On  February  5, 1986,  MMS  published 
an  advance  notice  of  proposed 
rulemaking  in  the  Federal  Register 
making  available  for  public  comment 
draft  regulations  pertaining  to  the 
valuation  of  gas  and  associated 
products  as  well  as  gas  processing 
allowances  and  transportation 
allowances.  All  public  comments  were 
made  available  to  the  Royalty 
Management  Advisory  Committee  and 
the  Gas  Valuation  Regulations  Review 
Working  Panel.  The  Panel  is  reviewing 
the  draft  regulations  and  making 
recommendations  as  necessary.  The 
Panel  held  their  last  meeting  on  June  12 
and  13. 1986,  which  was  announced  in 
the  Federal  Register  on  June  5, 1986. 
DATES:  Location  and  dates:  The  Gas 
Valuation  Regulations  Review  Working 
Palnel  will  meet  at  the  Sheraton  Inn 
Hotel,  360  Union  Boulevard,  Lakewood. 
Colorado.  June  30.  July  1-2, 1986. 

The  Panel  will  meet  from  8  a.m.  to  5 
p.m.  daily,  except  that  the  meeting  on 
June  30  will  start  at  9  a.m.  and  the 
meeting  on  July  2  will  adjourn  at  3  p.m. 
The  public  is  invited  to  attend  these 
meetings  and  make  oral  or  written 
comments.  A  time  will  be  set  aside  by 
the  Panel  chairperson  during  which  the 
public  will  be  invited  to  make  oral 
comments.  Written  comments  should  be 
submitted  by  July  16. 1986,  to  the 
address  listed  below. 
FOR  FURTHER  INFORMATION  COffTACn 
Vernon  B.  Ingraham.  Minerals 
Management  Service.  Royalty 
Management  Program,  Office  of 
External  Affairs.  Denver  Federal  Center. 
Building  85.  P.O.  Box  25165,  Mail  Stop 
660.  Denver.  Colorado  80225,  telephone 
number  (303)  231-3360,  (FTS)  326-3360. 
SUPPLEMENTARY  INFORMATION:  The  Gas 
Valuation  Regulations  Review  Working 
Panel  is  one  of  six  working  panels 
established  by  the  Royalty  Management 
Advisory  Committee.  The  panels  are 
composed  of  both  Advisory  Committee 
members  and  non-Committee  members, 
and  were  established  to  provide  the 
Advisory  Committee  with  analyses  of 
specific  issues  and  proposed 
recommendations.  Panel 
recommendations  will  be  reviewed  by 
the  Advisory  Committee,  which  will 
then  decide  what  advice  and 
recommendations  to  give  the 
Department  of  the  Interior  (DOI)  and  the 


MMS.  Although  the  panels  may  meet 
with  DOI  or  MMS  staff  members  to 
obtain  information  they  require  in 
conducting  their  analyses,  advice  and 
recommendations  of  the  panels  will  be 
made  to  the  Advisory  Committee  and 
not  to  the  DOI  or  the  MMS. 

Dated:  June  24, 1986. 
WilUam  D.  Bettenberg, 
Director,  Minerals  Management  Service. 
(FR  Doc.  86-14556  Filed  6-26-86;  8:45  am] 

WLUNOCOOC  4310-«m-ll 


National  Parte  Service 

Apostle  Islands  Natiomil  Lakeshore. 
Wisconsin,  Prepare  a  General 
Management  Plan 

agency:  National  Park  Service  (NPS). 

Interior. 

ACnoM:  Notice. 

summary;  Notice  is  hereby  given  that 
the  National  Park  Service  will  prepare  a 
general  management  plan  for  the 
Apostle  Islands  National  Lakeshore. 
This  plan  will  address  management  and 
development  needs  in  the  areas  of 
visitor  use  for  both  the  islands  and 
mainland  portions  of  the  National 
Lakeshore.  including  both  water-related 
and  nonboating  facilities.  It  will  also 
address  a  variety  of  resource 
management-related  topics  including 
underwater  cultural  resources, 
shorelines  stabilization,  lands 
potentially  suitable  for  wilderness 
designation,  light  stations,  and  other 
historic  buildings.  Alternatives  will  be 
prepared  for  public  review  in  1987. 
Persons  with  particular  concerns 
about  management,  development,  or 
resource  protection,  and  anyone  v\rishing 
to  be  put  on  a  mailing  list  to  review 
documents  prepared  as  part  of  this 
planning  process,  are  invited  to  contact: 
Superintendent.  Apostle  Islands 
National  Lakeshore,  Route  1,  Box  4. 
Bayfield.  Wisconsin  54814. 

Approved  June  6, 1988. 
Curtia  H.  Menefee, 

For  the  Regional  Solicitor,  Rocky  Mountain 
Region. 
[FR  Doc.  86-14578  Filed  6-26-86;  8:45  am] 

MUJNO  CODE  4310-70-11 


Jefferson  National  Expansion 
Memorial  Commisaion;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  86  Stat.  770.  5  U.S.C.  App.  1.  as 
amended  by  the  Act  of  September  13. 
1976.  90  Stat.  1247,  that  a  meeting  of  the 
Jefferson  National  Expansion  Memorial 
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^k>mmission  will  be  held  July  28, 1986.  at 
9  a.m.  The  meeting  will  be  held  at  the 
Old  Courthouse,  Jefferson  National 
Expansion  Memorial  National  Historic 
Site,  11  North  Fourth  Street.  St.  Louis, 
Missouri  63102. 

The  commission  was  originally 
established  on  August  24, 1964,  pursuant 
to  provisions  of  the  Jefferson  National 
Expansion  Memorial  Amendments  Act 
of  1984,  98  Stat.  1469, 16  U.S.C.  450jj-6, 
to  implement  and  support  the 
conceptual  plan. 

Matters  to  be  discussed  at  the  July  28 
meeting  will  include  the  review  of  the 
TDP  St.  Louis  study,  fundraising.  design 
competition,  public  participation  in  the 
planning  process,  and  an  update  of 
related  planning  issues. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  submit 
written  statements  to  the  offical  listed 
below  prior  to  the  meeting.  Further 
information  concerning  the  meeting  may 
be  obtained  from  Alan  M.  Hutchings, 
Chief,  Division  of  External  Affairs, 
Midwest  Region,  National  Park  Service, 
1709  Jackson  Street,  Omaha,  Nebraska 
68102.  telephone  402-221-3481  (FTS  864- 
3481).  Minutes  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Midwest  Regional  Office  3  weeks  after 
the  meeting. 

Dated:  June  19. 1986. 
Randall  R.  Pope, 

Acting  Regional  Director,  Midwest  Region. 
(FR  Doc  86-14580  Filed  6-26-86:  8:45  am) 
BIUJNO  CODE  4310-70-H 


Mining  Ptan  of  Operations;  Deatti 
Valley  National  Monument 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  section  2  of  the  Act 
of  September  28. 1976. 16  U.S.C.  1901  et 
seq.,  and  in  accordance  with  the 
provisions  of  §  9.17  of  36  CFR  Part  9. 
Pfizer  Inc.  has  filed  a  plan  of  operaitons 
in  support  of  proposed  mining  on  lands 
embracing  its  Big  Talc/No.  5  Mine,  aka 
Grantham  Mine,  within  Death  Valley 
National  Monument.  The  plan  is 
available  for  public  inspection  during 
normal  business  hours  at  the  Death 
Valley  National  Monument 
Headquarters.  Death  Valley.  California. 

The  plan,  received  on  August  23. 1985, 
was  denied  on  September  19. 1985 
because  it  did  not  meet  the  standards  of 
36  CFR  Part  9.  S  9.10(a).  Pfizer,  on 
October  22. 1985,  appealed  the  denial 
resulting  in  the  plan  being  remanded 
back  to  the  Superintendent  on  February 
24, 1986  for  a  new  decision  which  will 
address  the  issues  raised  in  the  appeal 
and  other  environmental  concerns.  An 
environmental  assessment  is.  therefore. 


being  prepared  with  regard  to  issuing  a 
new  decision  in  the  matter. 

Dated:  June  5. 1986. 
Edwin  L.  Rotlifiws. 

Superintendent,  Death  Valley  National 

Monumpnt 

[FR  Doc.  86-145/'<)  Filed  6-26-88;  8:45  am] 

MUJNa  COM  4310-7b-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  Ttie  National 
Cooperative  Research  Act  of  1984— 
Portland  Cement  Association 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  Pub. 
L.  98-462  ("the  Act"),  the  Portland 
Cement  Association  ("PCA")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  Specifically, 
Lone  Star-Falcon  and  Falcon  Cement 
Company,  Inc.  joined  PCA  effective  May 
13. 1986.  In  addition.  Baker-Dolomite 
(DBCA)  became  a  "Participating 
Associate"  effective  May  5. 1986. 
Accordingly,  at  present  the  members  of 
the  PCA  are: 

Aetna  Cement  Corporation 

Alaska  Basic  Industries 

Ash  Grove  Cement  Company 

Ash  Grove  Cement  West.  Inc. 

Blue  Circle  Adantic 

Blue  Circle  Inc. 

CalMat  Co. 

Capitol  Aggregates.  Inc. 

Dragon  Products  Company 

Falcon  Cement  Company.  Inc. 

General  Portland  Inc. 

Genstar  Cement  Company 

Hawaiian  Cement 

Ideal  Basic  Industries,  Cement  Division 

Canada  Cement  Lafarge  Ltd. 

Ciment  Quebec,  Inc. 

Federal  White  Cement  Ltd. 

Genstar  Cement  Limited 

Independent  Cement  Corporation 

Lake  Ontario  Cement  Limited 

Lehigh  Portland  Cement  Company 

Lone  Star-Falcon 

Lone  Star  Industries.  Inc. 

The  Monarch  Cement  Company 

Moore  McCormack  Cement,  Inc. 

Northwestern  States  Portland  Cement  Co. 

Rochester  Portland  Cement  Corp. 

St.  Marys  Peerless  Cement  Co. 

St.  Marys  Wisconsin  Cement  Inc. 

The  South  [)akota  Cement  Plant 

Southwestern  Portland  Cement  Co. 

North  Star  Cement  Limited 

St.  Lawrence  Cement  Inc. 

St.  Marys  Cement  Limited 

In  addition,  the  following  equipment 
suppliers  are  involved  as  "Participating 
Associates,"  together  with  PCA 


members,  in  the  activities  of  the 
Manufacturing  Process  Subcommittee  of 
PCA's  General  Technical  Committee: 

Baker-Dolomite  (DBCA) 
C-E  Raymond 
Holderbank  Consulting.  Ltd. 
Humboldt  Wedag  Company 
Centennial  Engineering.  Inc. 
Allis-Chalmers  Corp. 
F.L.  Smidth  and  Company 
Claudius  Peters.  Inc. 
Polysius  Corp. 
The  Fuller  Company 

The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  The  original 
notification,  identifying  the  original 
parties  to  the  venture  and  describing  in 
general  terms  the  area  of  planned 
activities  of  the  venture,  is  published  at 
50  FR  5015  (1985). 
loseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc  86-14507  Filed  6-26-86;  8:45  am] 

BtLUNQ  CODE  4410-01-W 


Drug  Enforcement  Administration 

John  W.  Gaul,  D.O.;  Revocation  of 
Registration 

On  May  2, 1986,  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  John  W.  Gaul,  D.O..  at 
his  last  known  address.  660  South 
Federal  Highway,  Pompano  Beach, 
Florida  33062.  The  Order  to  Show  Cause 
sought  to  revoke  DEA  Certificate  of 
Registration,  AG0214471.  previously 
issued  to  Dr.  Gaul,  and  to  deny  any 
pending  applications  for  renewal.  The 
statutory  bases  for  the  Order  to  Show 
Cause  were  that  Dr.  Gaul  is  no  longer 
authorized  to  handle  controlled 
substances  in  the  State  of  Florida,  and 
that  he  had  been  convicted  of  two 
felony  offenses  relating  to  controlled 
substances. 

The  Order  to  Show  Cause  was  sent 
registered  mail,  return  receipt  requested, 
to  Dr.  Gauls  last  known  address.  The 
return  receipt  indicates  that  the  Order  to 
Show  Cause  was  received  and  signed 
for  on  May  7. 1986.  Dr.  Gaul  has  not 
responded  to  the  Order  to  Show  Cause. 
Therefore,  the  Administrator  finds  that 
Dr.  Gaul  has  waived  his  opportunity  for 
a  hearing  on  the  issues  raised  in  the 
Order  to  Show  Cause,  an  enters  this 
final  order  based  on  the  record  as  it 
appears.  21  CFR  1301.54(d)  and 
1301.54(e). 
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The  Administrator  finds  that  on 
October  30, 1985,  in  the  Circuit  Court  for 
the  Seventeenth  Judiciai  District  of 
Florida,  in  and  for  Broward  County,  Dr. 
Gaul  was  convicted,  after  entering  pleas 
of  guilty,  on  two  counts  of  bad  faith 
delivery  of  a  Schedule  IV  controlled 
substance,  in  violation  of  F.S. 
B93.13(l)(a)(2).  both  felony  offenses 
relating  to  controlled  substances.  The 
convictions  resulted  from  an 
investigation  and  undercover  operation 
conducted  by  the  Broward  County 
SherifTs  Department.  During  the 
investigation,  an  undercover 
policewoman  visited  Dr.  Gaul's  office  on 
three  occasions  between  March  30, 1964 
and  April  25, 1984.  On  each  occasion, 
the  ofBcer  clearly  indicated  to  Dr.  Gaul 
that  she  has  no  medical  problems,  but 
that  she  wanted  some  prescriptions  for 
controlled  substances  to  make  her  "feel 
good."  During  the  first  visit.  Dr.  Gaul 
wrote  the  officer  a  prescription  for 
Librium,  the  trade  name  for 
chlordiazepoxide,  a  Schedule  IV 
controlled  substance.  On  the  second 
visit.  Dr.  Gaul  wrote  the  officer  a 
prescription  for  Tranxene,  the  trade 
name  for  chlorazepate  dipotassium,  a 
Schedule  IV  controlled  substance,  after 
she  requested  a  drug  stronger  than  the 
Librium  prescribed  earlier.  During  this 
visit,  the  officer  also  informed  Dr.  Gaul 
that  she  has  only  taken  a  few  of  the 
Librium  and  had  given  the  rest  of  the 
tablets  away  to  a  friend.  On  the  third 
visit,  the  officer  informed  Dr.  Gaul  that 
she  has  again  given  some  of  the  drugs 
away  to  a  friend,  and  asked  him  to  write 
a  prescription  for  the  friend,  in  addition 
to  writing  another  prescription  for 
herself  Dr.  Gaul  informed  the  officer 
that,  although  he  could  not  write  a 
prescription  for  her  friend,  he  would 
write  a  larger,  refillable  prescription  for 
Tranxene  for  her,  and  she  could  give 
some  of  the  pills  to  her  friend.  Dr.  Gaul 
was  arrested  subsequent  to  the  officer's 
third  visit  and  was  charged  with  three 
counts  of  bad  faith  delivery  of  a 
Schedule  IV  controlled  substance,  and 
one  count  of  attempted  destruction  of 
evidence,  after  he  attempted  to  destroy 
the  officer's  patient  file  during  the 
arrest. 

Based  on  Dr.  Gaul's  conviction  of  two 
counts  of  bad  faith  delivery  of 
controlled  substances,  both  felony 
offenses  relating  to  controlled 
substances,  there  is  a  lawful  basis  for 
the  revocation  of  his  DEA  Certificate  of 
Registration.  21  U.S.C.  824(2). 

The  Administrator  also  fmds  that  on 
January  3, 1986,  the  Florida  Board  of 
Osteopathic  Examiners  revoked  Dr. 
Gaul's  license  to  practice  medicine  in 


the  State  of  Florida.  In  its  order,  the 
Board  stated  that: 

[T|he  record  is  replete  with  the  numerous 
instances  of  Respondent's  inappropriate 
prescribing  practices  and  malpractice;  [and] 
the  record  demonstrates  (a]  pattern  of  poor 
judgment  on  the  part  of  Respondent  and 
indicates  poor  practice  of  osteopathic 
medicine. 

Since  Dr.  Gaul  is  no  longer  licensed  to 
practice  medicine  in  the  State  of  Florida, 
he  is  also  without  the  authority  to 
prescribe,  dispense,  admioister,  or 
otherwise  handle  controlled  substances 
in  that  state. 

The  Administrator  has  consistently 
held  that  when  a  DEA  registrant  is  no 
longer  authorized  to  handle  controlled 
substances  in  the  state  in  which  he 
operates,  DEA  is  without  lawful 
authority  to  maintain  his  registration. 
See  Avner  Kauffman,  M.D.,  Docket  No. 
85-8.  50  FR  34208  (1985);  Kenneth 
Birchard.  M.D.,  48  FR  33778  (1983);  and 
Thomas E.  Woodson.  DO.,  Docket  No. 
81-4,  47  FR  1353  (1982).  Therefore,  since 
Dr.  Gaul  is  no  longer  authorized  to 
handle  controlled  substances  in  Florida, 
the  Administrator  cannot  maintain  his 
registration  in  that  state. 

Having  concluded  that  lawful  bases 
exist  for  revoking  Dr.  Gaul's  DEA 
Certificate  of  Registration,  and  for 
denying  any  pending  applications  for 
renewal,  the  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b), 
orders  that  DEA  Certificate  of 
Registration.  AG0214471.  previously 
issued  to  John  W.  Gaul.  D.O.,  be,  and  it 
hereby  is  revoked.  It  is  further  ordered 
that  any  pending  apphcations  for 
renewal  executed  by  John  W.  Gaul.  D.O. 
be.  and  they  hereby  are  denied. 

This  order  is  effective  June  27, 1986. 

Dated:  June  23. 1988. 
John  C.  Lawn, 

Administrator. 

[FR  Doc.  86-14561  Filed  6-26-88;  8:45  amj 

BILUMQ  COOC  441(Mi»-ll 


Fred  A.  Henson.  D.O^  Revocation  of 
Registration 

On  November  1. 1985,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Fred  A.  Henson.  D.O.. 
P.O.  Box  99,  Hiram,  Georgia  30141.  The 
Order  to  Show  Cause  sought  to  revoke 
DEA  Certificate  of  Registration, 
AH1172826,  previously  issued  to  Dr. 
Henson.  and  deny  and  pending 
applications  for  renewal.  The  statutory 
predicate  for  the  Order  to  Show  Cause 


was  that  Dr.  Henson  was  convicted  of 
conspiring  to  unlawfully  distribute  and 
dispense  a  controlled  substance,  in 
violation  of  21  U.S.C.  841(aKl)  and  846. 
and  unlawfully  distributing  and 
dispensing  a  controlled  substance,  in 
violation  of  21  U.S.C.  841(a)(1). 

The  Order  to  Show  Cause  was  sent 
registered  mail,  return  receipt  requested, 
to  the  address  Dr.  Henson  used  for  his 
registration.  A  copy  of  the  Order  to 
Show  Cause  was  also  sent  registered 
mail,  return  receipt  requested,  to  Dr. 
Henson's  attorney.  The  Order  to  Show 
Cause  sent  to  Dr.  Henson's  address  was 
returned  undelivered.  The  copy  sent  to 
Dr.  Henson's  attorney  was  received  and 
signed  for  on  November  6, 1985.  Neither 
Dr.  Henson,  nor  his  attorney,  has 
responded  to  the  Order  to  Show  Cause. 
Therefore,  the  Administrator  finds  that 
Dr.  Henson  has  waived  his  opportunity 
for  a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause,  and  enters  this 
final  order  based  on  the  record  as  it 
appears.  21  CFR  1301.54(d)  and 
1301.54(e). 

The  Administrator  finds  that  on 
March  22, 1985,  in  the  United  States 
District  Court  for  the  Northern  District 
of  Georgia,  Dr.  Henson  was  convicted 
after  entering  pleas  of  guilty  to 
conspiracy  to  unlawfully  distribute  and 
dispense  quantities  of  Didrex,  a 
Schedule  III  controlled  sustances,  in 
violation  of  21  U.S.C.  841(a)(1).  21  CFR 
1306.04,  and  21  U.S.C.  846;  and  to 
unlawful  distribution  and  dispensing  of 
quantities  of  controlled  substances  by 
means  of  written  orders  purporting  to  be 
prescriptions  and  aiding  and  abetting  in 
the  same,  in  violation  of  21  U.S.C. 
841(a)(1).  21  CFR  1306.04  and  18  U.S.C.  2. 
The  convictions  resulted  from  an 
investigation  which  revealed  that  Dr. 
Henson  was  writing  large  quantities  of 
prescriptions  for  controlled  substances, 
specifically  benzphetamine 
hydrochloride,  a  Schedule  III  controlled 
substance,  clearly  outside  the  course  of 
professional  practice.  Dr.  Henson  wrote 
prescriptions  for  controlled  substances 
for  individuals  for  extended  lengths  of 
time  which  were  beyond  the 
manufacturer's  reconmiended  time 
periods  for  usage.  In  addition.  Dr. 
Henson  received  payments  for  the 
written  prescriptions  rather  than  for 
professional  services  rendered.  Overall, 
Dr.  Henson  was  prescribing  large 
quantities  of  controlled  substances  for 
no  legitimate  medical  purpose  and 
outside  the  course  of  professional 
practice. 

The  Administrator  has  consistently 
held  that  a  felony  conviction  relating  to 
controlled  substances  is  a  sufficient 
ground  for  the  revocation  of  a 
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registrant's  DEA  Certificate  of 
Registration.  See  Walker  L.  Whaley, 
MD..  Docket  No.  85-12,  51  FR  15556 
(1986);  Coleman  Preston  McCown, 
D.D.S..  Docket  No.  82-28,  49  FR  45818 
(1984).  Based  on  Dr.  Henson's  felony 
convictions  relating  to  controlled 
substances,  the  Administrator  finds  that 
a  lawful  basis  exists  for  the  revocation 
of  Dr.  Henson's  registration,  and  for  the 
denial  of  any  pending  applications  for 
renewal. 

The  Administrator  further  finds  that 
on  February  7, 1985,  the  Composite  State 
Board  of  Medical  Examiners  for  the 
Slate  of  Georgia  accepted  the  voluntary 
surrender  of  Dr.  Henson's  state  medical 
license.  Thus,  as  of  February  7, 1985,  Dr. 
Henson  was  no  longer  authorized  to 
practice  medicine  in  the  State  of 
Georgia,  and  consequently,  was  no 
longer  authorized  to  handle  controlled 
substances  in  that  state. 

The  Administrator  has  consistently 
held  that  when  a  DEA  registrant  is  not 
authorized  to  handle  controlled 
substances  in  the  state  in  which  he 
operates,  DEA  is  without  lawful 
authority  to  maintain  his  registration. 
See  Diode  Leduc.  d/b/a  Farmacia 
Leduc.  Docket  No.  85-5.  51  FR  12751 
(1986);  Avner  Kauffman.  M.D..  Docket 
No.  85-8.  50  FR  34208  (1985);  Kenneth 
Birchard.  M.D..  48  FR  33778  (1983);  and 
Thomas  E.  Woodson.  DO..  Docket  No. 
81-4,  47  FR  1353  (1982).  Therefore,  since 
Dr.  Henson  is  no  longer  authorized  to 
handle  controlled  substances  in  the 
State  of  Georgia,  the  Administrator  must 
revoke  his  current  registration,  and  any 
pending  applications  for  renewal. 

Having  concluded  that  there  is  a 
lawful  basis  for  the  revocation  of  Dr. 
Henson's  Certificate  of  Registration,  and 
for  the  denial  of  any  pending 
applications  for  renewal,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  hereby 
orders  that  DEA  Certificate  of 
Registration,  AH1172826,  previously 
issued  to  Fred  A.  Henson.  D.O.,  be,  and 
hereby  is  revoked.  It  is  further  ordered 
that  any  pending  applications  for 
renewal  be,  and  hereby  are  denied. 

This  order  is  effective  luly  28, 1988. 

Dated  June  23. 1966. 

)f>hnC  Lawn. 

Administrator. 

(FR  Doc.  86-14562  Filed  6-26-86:  8:45  am] 

BtUJNO  COOT  4410-M-M 


[Dockvt  No.  85-57] 

Date  D.  Shahan,  DJD.S.;  Revocation  of 
Registration 

On  November  5. 1985,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration.  (DEA)  directed  an 
Order  to  Show  Cause  to  Dale  D.  Shahan. 
D.D.S.  (Respondent),  1439  West  Lunt, 
Chicago,  Illinois  60026.  The  Order  to 
Show  Cause  sought  to  revoke  DEA 
Certificates  of  Registration  AS3727750 
and  AS5111149  previously  issued  to 
Respondent.  The  statutory  ground  under 
21  U.S.C.  824(a)(3)  was  a  consent  decree 
entered  into  by  Respondent  and  the 
Department  of  Registration  and 
Education  of  the  State  of  Illinois  on 
January  14, 1985,  indefinitely  suspending 
Respondent's  license  to  practice 
dentistry  and  to  handle  controlled 
substances.  This  consent  decree 
terminated  Respondent's  authority  to 
possess,  prescribe,  dispense  and 
otherwise  handle  controlled  substances 
in  the  State  of  Illinois. 

Respondent,  proceeding  pro  se, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Francis  L 
Young.  The  Administrative  Law  Judge 
provided  the  Government  an 
opportunity  to  file  a  motion  for  summary 
disposition,  which  the  Government  filed. 
The  Administrative  Law  Judge  also 
provided  Respondent  an  opportunity  to 
respond  to  the  motion  for  summary 
disposition,  to  which  Respondent  filed  a 
response.  Judge  Young  considered  the 
motion  for  summary  disposition  and  the 
response  thereto,  and  on  April  25, 1986. 
issued  his  opinion  and  reconmiended 
ruling,  findings  of  fact  and  conclusions 
of  law  in  this  matter.  No  hearing  was 
held,  since  no  factual  issues  were 
involved,  only  a  question  of  law.  Neither 
side  filed  exceptions  to  the 
recommended  ruling  of  the 
Administrative  Law  Judge.  The 
Administrator  hereby  adopts  the 
findings  of  fact  and  conclusions  of  law 
of  the  Administrative  Law  Judge  and 
enters  his  final  order  in  this  matter. 

The  Administrative  Law  Judge  found 
that,  based  on  a  consent  order,  the 
Illinois  Department  of  Registration  and 
Education  suspended  indefinitely 
Respondent's  licenses  to  practice 
dentistry  and  to  perform  oral  surgery. 
Therefore,  Respondent  is  without 
authority  to  practice  dentistry  or  handle 
controlled  substances  in  Illinois,  the 
state  in  which  he  is  registered.  Judge 
Young  found,  and  the  Administrator  so 
finds,  that  DEA  does  not  have  the 


statutory  authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances.  The 
Administrator  and  his  predecessors 
have  consistently  so  held.  See  Emerson 
Emory.  M.D..  Docket  No.  85-46.  51  FR 
9543  (1986);  Michael  Alva  Marshall. 
Docket  No.  85-16,  51  FR  8046  (1986): 
Avner  Kauffman.  M.D..  Docket  No.  85-8. 
50  FR  34208  (1985);  Dennis  Howard 
Harris.  M.D..  Docket  No.  84-19,  49  FR 
39930  (1984)  and  cases  cited  therein. 

The  Administrative  Law  Judge  also 
found  that  the  motion  for  summary 
disposition  was  properly  entertained 
and  must  be  granted.  When  no  fact 
question  is  involved,  or  when  the  facts 
are  agreed,  there  is  no  obligation  for  an 
agency  to  convene  a  plenary, 
adversarial  administrative  proceeding, 
even  though  the  pertinent  statute 
prescribes  a  hearing.  Congress  does  not 
intend  administrative  agencies  to 
perform  meaningless  tasks.  United 
States  V.  Consolidated  Mines  and 
Smelting  Co..  Ltd..  445  F.2d  432,  453  (9th 
Cir.  1971);  NLRB  v.  International 
Association  of  Bridge.  Structural  and 
Ornamental  Ironworkers,  549  F.2d  634 
(9th  Cir.  1977).  The  AdminisU-ators  and 
his  predecessors  have  consistentiy 
followed  this  rule.  See  Philip  E.  Kirk, 
M.D..  Docket  No.  82-36.  48  FR  32887 
(1983),  affirmed  sub  nam  Kirk  v.  Mullen. 
749  F.2d  297  (6th  Cir.  1984):  Alfred 
Tennyson  Smurthwaite.  Docket  No.  77- 
29.  43  FR  11873  (1978). 

The  response  filed  by  Dr.  Shahan 
contains  nothing  that  would  militate 
against  the  revocation  of  these 
registrations  due  to  lack  of  state 
authorization.  Respondent  complained 
about  the  consent  order  and  the 
circumstances  of  its  entry.  Such  matters 
should  be  taken  up  in  the  tribunals  and 
the  courts  of  the  State  of  Illinois,  not  the 
Drug  Enforcement  Administration. 

Having  considered  the  record  in  this 
matter,  the  Administrator  concudes  that 
DEA  Certificates  of  Registration 
AS3727750  and  AS5111149  previously 
issued  to  Dale  D.  Shahan.  D.D.S.  should 
be  revoked.  Accordingly,  under  the 
authority  given  the  Attorney  General 
under  21  U.S.C  823  and  824  and 
delegated  to  the  Administrator  under  21 
U.S.C.  871  and  28  CFR  0.100  et  seq.  the 
Administrator  hereby  revokes 
Certificates  of  Registration  AS37277S0 
and  AS5111149.  and  denies  any  pending 
applications  for  registration,  said 
revocation  and  denial  effective 
immediately. 
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Dated:  June  20. 1986. 
JoiiaC.  Lawn, 
Administrator. 
(FR  Doc  86-14563  Filed  6-26-86:  8:45  am) 

MJJNQCOOE  4410-0»-M 


DEPARTMEHT  OF  LABOR 

Emptoyment  Standards  AdmMetration 

■*«       -  -  -*  ■  *  -  ■-  ^■-  ■  ■  -  - 
wage  ana  nour  uiviMon 

MMmum  Wagas  for  Federal  and 
Federally  Assisted  ConstmctkNt; 
General  Wage  Determination 
Decisions 

General  wage  detennination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  apphcable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW.,  Room  S-3504. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Detennination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinatiohs  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s].  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

VOLUME  I 

NEW  YORK: 
NY86-17  (Jan.  3,  1988) pp.  776-778. 


VOLUME  II 

KANSAS; 

KS86-6  (Jan.  3,  1986)- p.  327. 

KS86-8  (Jan.  3. 1986) p.  335. 

TEXAS: 

TX86-5  (Jan.  3.  1986) p.  854. 


VOLUME  m 

None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  80 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington. 
DC  20402  (202)  783-3238 

When  ordering  8ubscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  The  subscription  cost 
is  $277  per  volume.  Subscriptions 
include  an  annual  edition  (issued  on  or 
about  January  1)  which  includes  all 
current  general  wage  determinations  for 
the  States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regiilar  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  20th  day  of 
June  1986. 
James  L.  Valin, 
Assistant  Administrator 
(FR  Doc.  86-14360  Filed  6-26-88;  8:45  am) 

BOXING  CODE  4S10-27-M 


Occupational  Safety  and  Healtti 
Administration 

Indiana  State  Standards;  Approval 

1.  Background. 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
667)  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator),  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  Stale  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  March  6, 1974,  notice  was  published 
in  the  Federal  Register  (39  FR  8611)  of 
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the  approval  of  the  Indiana  plan  and  the 
adoption  of  Subpart  Z  to  Part  1952 
containing  ^  decision. 

The  Indiana  plan  provides  for  the 
adoption  of  a  Federal  standards  as  State 
standards  after  public  hearing.  By  letters 
dated  November  13, 1985  and  November 
25, 1985,  from  the  Commissioner, 
Indiana  Division  of  Lat>or,  to  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration,  and 
incorporated  as  part  of  the  plan,  the 
Stale  submitted  State  standards 
amendments  comparable  to  the  Federal 
standards:  29  CFR  1910.401.  Commercial 
Diving,  and  1910.1047.  Ethylene  Oxide 
as  published  in  the  Federal  Register,  of 
January  9, 1965  (50  FR  1046)  and  January 
2, 1985  (50  FR  64).  These  standards 
amendments  which  are  contained  in  the 
Administrative  Code  were  promulgated 
after  public  comment  was  requested  on 
September  3. 1985,  by  a  notice  pubUshed 
in  a  newspaper  of  general  circulation 
within  the  State.  A  public  hearing  was 
held  on  September  27, 1985,  at  which 
time  the  Attorney  General  approved  its 
legality  on  November  4, 1985,  and 
November  15, 1985.  The  Governor 
approved  them  on  November  IZ  1985 
and  November  18, 1985;  they  were  filed 
with  the  Secretary  of  State  on  November 
13, 1985  and  November  19. 1985;  and 
were  registered  with  the  Legislative 
Council  on  November  13. 1985  and 
November  19, 1985.  pursuant  to  the 
Indiana  Administrative  Adjudication 
Act. 

2.  Decision. 

Having  reviewed  these  State 
submissions  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  these  State  standards 
amendments  are  identical  to  Federal 
standards  and  accordingly  should  be 
approved. 

3.  Location  of  supplement  for  inspection 
and  copying. 

A  copy  of  the  Indiana  standard 
supplement,  along  with  the  approved 
plan,  may  be  inspected  and  copied 
during  normal  business  hours  at  the 
following  locations:  Office  of  the 
Regional  Administrator.  Occupational 
Safety  and  Health  Administration.  230 
South  Dearborn  Street.  Chicago,  Illinois 
60604;  State  of  Indiana.  Division  of 
Labor.  1013  State  Office  Building, 
Indianapolis.  Indiana  46204;  and  the 
Office  of  the  Directorate  of  Federal  and 
State  Operations.  Room  N3416. 200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210. 

4.  Public  partidpalkm. 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 


procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  apphcable  laws. 
The  Assistant  Secretary  finds  that  good 
canse  exists  for  not  publishing  fhe 
supplement  to  the  Indiana  State  plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  These  standards  amendments  are 
identical  to  the  Federal  standards  and 
were  promulgated  in  accordance  with 
Federal  law  including  meeting 
requirements  for  public  participation. 

2.  The  standards  amendments  were 
adopted  in  accordance  with  the 
procedural  requirements  of  the  State 
law  and  further  participation  would  be 
uimecessary. 

This  decision  is  effective  May  2. 1986. 

(Sec.  la  Pub.  L  91-596.  64  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Chicago.  Illinois,  on  this  2nd  day 
of  May,  1966. 
Frank  L.  Strasbeim. 
Regional  Administrator. 
[FR  Doc.  86-14613  Filed  6-26-86;  8:45  amj 

BILUNQ  CODE  «10-»-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notlc*  66-43] 

NASA  Adviaory  Council,  Space 
Systems  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

action;  Notice  of  meeting. 

summary:  In  accordance  vsrith  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Committee. 
Informal  Task  Force  on  Automation  and 
Robotics. 

Date  and  Ume:  July  15. 1986,  9  a.m.  to 
4:00  p.m. 

ADDRESS:  Lockheed  Missile  &  Space 
Company,  1111  Lockheed  Way,  Building 
102.  Room  5001,  Sunnyvale,  CA  94088. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Melvin  Montemerlo,  Code  R. 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546 
(202/4S3-2743). 

SUPPLEMENTARY  INFORMATION:  The 
Space  Systems  and  Technology 
Advisory  Committee  (SSTAC)  was 
established  to  provide  advice  and 
counsel  on  technology  activities  in  the 


Office  of  Aeronautics  and  Space 
Technology  (OAST).  The  Informal  Task 
Force  on  Automation  and  Robotics, 
chaired  by  Dr.  Stanley  Weiss,  is  .   > 

comprised  of  seven  members  and  was 
formed  to  provide  a  review  of  OASTs 
automation  and  robotics  program. 

The  purpose  of  the  meeting  is  to 
prepare  a  final  report  of  their  findings 
and  recommendations.  The  meeting  will 
be  open  to  the  public  up  to  the  seating 
capacity  of  the  room  (approximately  50 
persons  including  the  Task  Force 
members  and  other  participants). 

Type  of  Meeting:  Open. 
Richard  L  Daniels, 

Advisory  Committee  Management  Ofpcer, 
National  Aeronautics  and  Space 
Administration. 
June  18. 1986. 
[FR  Doc.  66-14516  Filed  6-28-66;  8:45  am) 

BiLUNO  CODE  7B1<M)1-M 


NATIONAL  SaENCE  FOUNDATION 
DIRECTORATE  FOR  ENGINEERING 

Division  of  Mechanics,  Structures  and 
Materiala  Engineering  Adviaory 
Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L  92-463. 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Committee  for  the  Division  of 
Mechanics.  Structtires  and  Materials 
Engineering. 

Date  &  Time:  July  14, 1986  8:30  a.m.  to  5:00 
p.m.  July  15, 1986  8:30  a.m.  to  3:00  p.m. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Hope  Duckett, 
National  Science  Foundation  Room  1110. 
Washington,  DC  20550  Telephone  (202)  357- 
9542. 

Summary  Minutes:  May  be  obtained  from 
the  Contact  Person. 

Agenda: 
Monday,  July  14.  1986 
8:30-8:45  a.m. — Introductions  end  Welcoming 

Remarks 
8:45-9:45  a.m.— Reports  of  Activities  by 

Advisory  Committee  Members 
9:45-10:30  a.m.— Reports  and  Oiscnssion  of 

Actions  Items  from  the  February  6-7, 1986 

Meeting  by  NSF  Staff  and  Advisory 

Committee  Members 
10:30-Noon — Activities  of  the  Engineering 

Directorate  and  the  Division 
Noon-l:30  p.m. — launch 
1:30-5:00  pjn.— Discussion  of  Division  Pians 

and  Programs 

Tuesday.  July  15. 1986 

8:30-10-^0  aja.— Objectives  of  the  Division 

and  the  Advisory  Committee  for  FY  1987 
10:30-Noon — Development  of  Tasks  and 

Assignments  for  FY  1987 
Noon  1:30  p.m. — Lunch 
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1:30-3:00  p.m. — Prepare  Summaries  of  Action 
Items  and  Recommendations  to  Assistant 
Director 

3.-00— Adjourn 

M.  Rsbacca  Winklw. 

Committee  Management  Officer. 

|FR  Doc  86-14558  Filed  e-26-W;  8:45  am) 

■UMQ  COK  7SS«-«1-« 


NSF  Advisory  CommittM  on  Merit 
Review;  Open  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L  92-463, 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  NSF  Advisory  Committee  on  Merit 

Review. 
Date  and  Time:  Monday  |uly  14. 1986— 9KX) 

am  thru  4.-00  pm. 
Place:  American  Association  for  the 

Advancement  of  Science  1333  H  St..  NW, 

10th  Floor,  Washington.  DC  20005. 

Type  of  Meeting — Open. 

Contact  Person:  Dr.  Carios  Kruytbosch,  Head. 
Science  Indicators  Unit  National  Science 
Foundation.  Washington.  DC  20550  Phone: 
(202)  634-4682.  Anyone  planning  to  attend 
this  meeting  should  notify  Dr.  Kruytbosch 
by  )uly  10. 1986. 

Summary  Minutes:  Dr.  Carlos  Kruytbosch, 
National  Science  Foundation,  1800  G 
Street,  NW..  Room  L-«ll.  Washington.  DC 
2DS50 

Purpose  of  Committee:  To  evaluate  merit 
review  as  practiced  by  NSF  and  other 
agencies,  and  provide  advice  and 
recommendations  concerning  alternative 
modes  and  processes  of  merit  review  and 
project  selection. 

Summarized  Agenda:  Consideration  of  draft 
final  report. 

Dated:  |une  24. 1988. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc  86-14559  Filed  6-28-86:  8:45  am] 

MLUNQCOOC  7S6S-01-4I 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-369  and  50-370] 

Duke  Power  Co^  Considerstlon  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
9  and  NPR-17,  issued  to  Duke  Power 
Company  (the  licensee),  for  operation  of 
the  McGuire  Nuclear  Station,  Units  1 
and  2,  located  in  Mecklenburg  Coimty. 
North  Carolina. 


The  amendments  would  revise  the 
Technical  Specifications  (TS)  to  reflect 
the  third  of  several  refueling  stages 
involved  in  the  continuing  trtmsition  to 
the  use  of  optimized  fuel  assemblies  in 
McGuire  Unit  1.  The  TS  changes  would 
provide  for  plant  operation  consistent 
with  the  design  and  safety  evaluation 
conclusions  in  the  licensee's  McGuire 
Unit  1  Cycle  4  Reload  Safety  Evaluation 
(RSE)  accompanying  the  hcensee's 
amendment  request  of  May  15, 1986. 

TS  Figure  3,2-1.  "Axial  Flux 
Dmerence  limits  as  a  Function  of  Rated 
Thermal  Power"  would  be  revised  for 
McGuire  Unit  1  to  be  based  upon  a  hot 
channel  peaking  factor  (Fq]  limit  of  2J26. 
rather  than  2.15.  The  revised  Hgure 
would  be  designated  Figure  3.2-la  and 
would  be  indicated  to  apply  to  Unit  1 
only.  The  existing  TS  Figure  3.2-1  would 
be  retained  for  Unit  2  oiily  and  would  be 
redesignated  Figure  3.2-lb. 

TS  Figure  3.1-0  "Moderator 
Temperature  Coefficient  Vs.  Power 
Level,"  would  be  revised  for  Units  1  and 
2  to  provide  a  more  positive  moderator 
temperature  coefTicient  and  an 
expanded  region  of  acceptable 
operation.  The  region  of  acceptable 
operation  in  the  existing  TS  Figure  3.1-0 
is  based  upon  moderator  temperature 
coefficients  not  to  exceed  -1-0.5x10"* 
delta  K/K/degrees  Fahrenheit  for  power 
levels  up  to  70  percent  of  rated  thermal 
power  the  region  of  acceptable 
operation  for  the  proposed  new  TS 
Figure  3.1-0  would  be  based  upon 
moderator  temperature  coefficients  not 
to  exceed  -1-0.7x10" ♦delta  K/K/degrees 
Fahrenheit  for  power  levels  up  to  70 
percent  of  rated  thermal  power,  and 
extended  thereafter  (from  70  percent  to 
100  percent  of  rated  thermal  power)  to 
decrease  linearly  to  a  coefficient  of  zero. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

On  April  2a  1984,  the  Commission 
issued  Amendment  No.  32  to  Facility 
Operating  License  NPF-9  to  change  the 


Technical  Specifications  to  permit 
changes  in  operating  limits  related  to  the 
transition  to  the  use  of  optimized  fuel 
assemblies  in  McGuire  Unit  1. 
Accordingly,  after  its  first  refueling  for 
Cycle  2,  Unit  1  operated  with  the  first 
stage  of  a  transition  core  consisting  of 
approximately  V4  Westinghouse  17x17 
Optimized  Fuel  Assemblies  (OFA's)  and 
%  Westinghouse  17x17  low-parasitic 
fuel  assemblies  (STDs).  On  May  15. 
1985,  the  Commission  issued 
Amendment  No.  43  to  the  Unit  1 
operating  license  to  change  the  tecimical 
specifications  for  Cycle  3.  After  its 
second  refueling  for  Cycle  3,  Unit  1 
operated  with  approximately  another  V^ 
of  the  original  total  STDs  replaced  with 
OF  As.  During  its  third  refueling  for 
Cycle  4. 64  additional  STDs  (those 
comprising  Region  6  of  the  core)  will  be 
replaced  by  OFAs.  leaving  the  9  STDs  of 
Core  Region  1  for  future  transitions.  The 
transition  is  planned  to  continue  imtil  an 
all  OFA  fueled  core  is  achieved. 

The  major  differences  between  STDs 
and  OFAs  are  the  use  of  Zircaloy  grids 
for  the  OFAs  versus  Inconel  grids  for 
STDs  and  a  reduction  in  fuel  rod 
diameter.  The  OFA  fuel  had  similar 
design  features  compared  to  the  STD 
fuel,  which  has  has  substantial 
operating  experience  in  a  number  of 
nuclear  plants.  Major  advantages  for 
utilizing  the  OFAs  are:  (1)  Increased 
efficiency  of  the  core  by  reducing  the 
amount  of  parasitic  material  and  (2) 
reduced  fuel  cycle  costs  due  to  an 
optimization  of  water  to  uranium  ratio. 

The  McGuire  Unit  l/Cycle  4  RES 
describes  all  of  the  accidents  comprising 
the  licensing  bases  wliich  could 
potentially  be  affected  by  the  fuel  reload 
for  the  Unit  1 /Cycle  4  design.  The 
results  of  the  analyses  conclude  that: 

a.  The  Westinghouse  OFA  reload  fuel 
assemblies  for  McGuire  1  and  2  are 
mechanically  compatible  with  the  STD 
design,  control  rods,  and  reactor 
internals  interfaces.  Both  fuel 
assemblies  satisfy  the  current  design 
bases  for  the  McGuire  units. 

b.  Changes  in  the  nuclear 
characteristics  due  to  the  transition  from 
STD  to  OFA  fuel  will  be  within  the 
range  normally  seen  from  cycle  to  cycle 
due  to  fuel  management  effects. 

c.  The  reload  OFAs  are  hydraulically 
compatible  vtrith  the  current  STD  design. 

d.  The  accident  analyses  for  the  OFA 
transition  core  were  shown  to  provide 
acceptable  results  by  meeting  the 
applicable  criteria,  such  as,  minimum 
DNBR.  peak  pressure,  and  peak  clad 
temperature,  as  required.  "The  previously 
reviewed  and  licensed  safety  limits  are 
met 
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e.  Plant  operating  limitations  given  in 
the  Technical  Spedficationa  will  be 
satisfied  with  the  proposed  changes. 

From  these  evaluations,  it  is 
concluded  that  the  Unit  l/Cycle  4  design 
does  not  cause  the  previously 
acceptable  safety  limits  to  be  exceeded. 

Control  of  axial  fiux  distribution  in 
the  Unit  l/Cycle  4  core  will  be  based  on 
the  methodology  and  application  of 
Relaxed  Axial  Offset  Control  (RAOC). 
(ROAC  is  a  method  of  utilizing  available 
margin  by  expanding  the  allowable 
band  for  axial  fiux  difference  (AFD), 
particulariy  at  reduced  power,  in  order 
to  enhance  operational  fiexibility  during 
non-steady  state  operation.  RAOC  also 
provides  a  method  of  assuring  plant 
operation  below  the  Fq  limit  based  upon 
a  measured  parameter,  neutron  fiux). 
The  proposed  amendments  would  revise 
existing  TS  Figure  3.2-1,  for  McGuire 
Unit  1  only,  to  be  based  upon  the  Fg 
limit  of  2.26.  By  previous  Amendment  43 
for  Unit  l/Cycle  3.  the  Commission 
approved  the  change  in  Fg  from  2.15  to 
2.26  for  McGuire  Unit  1,  however  the 
licensee  opted  to  defer  the  associated 
changes  with  respect  to  TS  Figure  3.2-1. 
untU  Cycle  4.  The  licensee's  analyses  for 
Vnit  l/Cycle  4,  submitted  May  15. 1986, 
are  consistent  with  the  proposed  revised 
Figure  3.2-la  based  on  an  Fq  of  2.26.  By 
letter  dated  May  23, 1986,  the  licensee 
submitted  the  associated  Peaking  Factor 
Limit  Report  for  McGuire  Unit  l/Cycle  4 
associated  with  proposed  Figure  3.2-la. 
The  results  of  the  McGuire  Unit  l/Cycle 
4  RSE  are  indicated  above  to  be 
acceptable. 

To  assess  the  effect  of  operation  of 
McGuire  Units  1  and  2  with  the 
proposed  positive  moderator 
temperature  coefficient,  the  licensee's 
letter  of  May  15, 1986,  included  safety 
analyses  of  all  transients  sensitive  to  a 
minimum  or  positive  moderator 
temperature  coefficient.  These 
transients  included  control  rod  assembly 
withdrawal  from  subcritical  conditions, 
control  rod  assembly  withdrawl  at 
power,  loss  of  reactor  coolant  flow, 
locked  rotor,  turbine  trip,  loss  of  normal 
feedwater,  rupture  of  a  main  feedwater 
pipe,  control  rod  ejection,  and  RCS 
depressurization.  The  study  indicated 
that  the  proposed  moderator 
temperature  coefficient  would  not  result 
in  the  violation  of  any  safety  limits.  The 
results  of  the  Commission's  preliminary 
review  of  the  hcensee's  analyses 
support  this  conclusion  by  the  licensee. 

The  Commission  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 


accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  provided 
examples  of  amendments  likely  to 
involve  no  significant  hazards 
considerations  (51  FR  7744).  One 
example  of  this  type  is  (vi),  "A  change 
which  either  may  result  in  some 
increase  to  the  probability  or 
consequences  of  a  previously  analyzed 
accident  or  may  reduce  in  some  way  a 
safety  margin,  but  where  results  of  the 
change  are  clearly  within  all  acceptable 
criteria  with  respect  to  the  system  or 
component  specified  in  the  standard 
review  plan:  for  example,  a  change 
resulting  from  the  application  of  a  small 
refinement  of  a  previously  used 
calculational  model  or  design  method". 
The  evaluations  previously  discussed 
show  that  all  of  the  accidents 
comprising  the  licensing  bases  which 
could  potentially  be  affected  by  the  fuel 
reload  were  reviewed  for  the  Unit  1/ 
Cycle  4  design.  These  evaluations 
conclude  that  the  reload  design  does  not 
cause  the  previously  acceptable  safety 
limits,  as  specified  in  the  Standard 
Review  Plan,  to  be  exceeded;  therefore, 
the  above  example  can  be  applied  to 
this  situation.  Accordingly,  the 
Conunission  proposes  to  determine  that 
these  changes  for  the  Unit  l/Cycle  4 
reload,  including  the  changes  in  axial 
flux  diJFference  and  moderator 
temperature  coefficient  and  the  change 
for  Unit  2  regarding  moderator 
temperature  coefficient  do  not  involve  a 
significant  hazards  consideration. 

Another  example  of  actions  not  likely 
to  involve  a  significant  hazards 
consideration,  example  (i),  relates  to  a 
purely  administrative  change  to 
technical  specifications  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature.  The 
Commission  proposes  to  find  that 
changes  to  Unit  2  specifications  which 
do  not  change  the  content  of  the  TS  for 
Unit  2,  but  which  appropriately  preserve 
or  eliminate  the  distinctions  between 
units  within  the  common  document  are 
administrative  and  involve  no  significnt 
hazards  consideration.  The 
redesignation  of  TS  Figure  3.2-1  as 
Figure  3.2-lb  for  Unit  2  only,  matches 
this  example. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 


within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
to  the  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washingtoa  DC  20555  and 
should  cite  the  publication  date  and 
page  number  of  the  Federal  Re^stra 
notice.  Comments  may  also  be  delivered 
to  Room  4000,  Maryland  National  Bank 
Building,  Bethesda,  Maryland  from  8:15 
a.m.  to  5:00  p.m.  Monday  through  Friday. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  1717  H  Street  NW.,  Washington, 
DC. 

By  July  28, 1986.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Conunission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceeding"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.741.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  Interest  may  be  affected  by  Ae 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
widi  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
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which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  i>etition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitation  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  of  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  tmtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
faciUty,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 


Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room  1717  H  Street.  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-^000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  messaged 
addressed  to  B.).  Youngblood: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Mr. 
Albert  Carr,  Duke  Power  Company,  422 
South  Church  Street,  Charlotte,  North 
Carolina  28242,  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conmiission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  l>e  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW.. 
Washington  DC.  and  at  the  Atkins 
Library,  University  of  North  Carolina, 
Charlotte  (UNCC  Station),  North 
Carolina  28223. 

Dated  at  Bethesda,  Maryland,  this  24th  day 
of  June  1986. 

For  The  Nuclear  Regulatory  Commission. 
B.J.  Youngblood, 

Director.  PWR  Project  Directorate  No.  4, 
Division  of  PWR  Licensing— A,  NRR. 
[FR  Doc.  ae-14606  Filed  6-28-86;  8:45  am] 
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[DOGfctt  Na  50-305] 

Wisconsin  Public  Servics  Corp^ 
Kswauns*  Nucisar  Power  Plant; 
Exemption 

L 

Wisconsin  Public  Service  Corporation 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-43  which 
authorizes  the  operation  of  the 
Kewaunee  Nuclear  Power  Plant  (the 
facility)  at  steady-state  power  levels  not 
in  excess  of  1650  megawatts  thermaL 
This  Ucense  provides,  among  other 
things,  that  the  facility  is  subject  to  all 
rules,  regulations,  and  Orders  of  the 
Nuclear  Regulatory  Conunission  (the 
Commission)  now  or  hereafter  in  effect. 
The  facility  is  a  pressurized  water 
reactor  (PWR)  located  in  Kewaunee 
County,  Wisconsin. 

n. 

10  CFR  50.48.  "Fire  Protection,"  and 
Appendix  R  to  10  CFR  Part  5a  "Fire 
Protection  Program  for  Nuclear  Power 
Facilities  Operating  Prior  to  January  1, 
1979,"  set  forth  certain  specific  fire 
protection  features  required  to  satisfy 
the  General  Design  Criterion  related  to 
fire  protection  (Criterion  3,  Appendix  A 
to  10  CFR  Part  50). 

Section  III.G  of  Appendix  R  requires 
fire  protection  of  safe  shutdown 
capability  for  structures,  systems,  and 
components  important  to  safe  shutdown. 

III. 

Specifically,  Subsection  III.G.2 
requires  that  one  train  of  cables  and 
equipment  necessary  to  achieve  and 
maintain  safe  shutdown  be  maintained 
free  of  fire  damage  by  stated  means. 

By  letter  dated  May  15, 1985  the 
licensee  requested  an  exemption 
involving  a  single  issue,  namely  cable 
combustibility. 

The  licensee  requested  an  exemption 
from  the  technical  requirements  of 
Section  III.G.2.d.  to  the  extent  that  it 
requires  redimdant  shutdown-related 
systems  in  a  non-inerted  containment  to 
be  separated  by  more  than  20  feet  that 
are  free  of  intervening  combustibles  and 
fire  hazards. 

The  electrical  penetrations  for  Train  A 
(dedicated  shutdown)  and  Train  B 
(alternate  shutdown)  enter  the 
containment  at  the  616-foot  elevation.  In 
general,  redundant  shutdown  cables  and 
components  are  separated  by  more  than 
20  feet  horizontally.  Where  less  than  20 
feet  of  horizontal  separation  exist,  the 
licensee  has  committed  to  meet  the 
requirements  of  Section  III.G  by 
completely  separating  redundant 
shutdown-related  systems  by  a  radiant 


energy  shield.  Where  more  than  20  feet 
of  spatial  separation  exist,  the 
intervening  space  between  shutdown 
cables  and  components  may  contain 
cables  with  combustible  insulation. 
Other  combustibles  inside  containment 
include  the  wood  reactor  vessel  O-ring 
storage  container  and  lube  oil  for  the 
reactor  coolant  pumps  (RCP). 

The  wooden  O-ring  container  is 
located  more  than  50  feet  from  the 
nearest  electrical  penetration.  The  wood 
materials  have  ignition  temperatures 
above  378*F  and  it  is  impossible  to 
attain  these  temperatures  in 
containment  and  such  a  fire  would  not 
involve  both  the  dedicated  and  alternate 
shutdown  system  cables  within 
containment.  Based  on  the  above,  the 
wooden  container  can  be  eliminated 
from  further  consideration. 

The  RCP  Lube  Oil  has  a  flash  point  of 
400*F  and  an  ignition  point  to  fire  of 
500*F.  The  lube  oil  collection  system  is 
seismically  qualified.  Any  leakage 
would  be  collected  and  drained  to  a 
closed  tank  far  removed  from  the  safe 
shutdown  systems.  Assuming  a  lube  oil 
fire  and  the  effects  of  the  fire,  hot  gasses 
and  smoke,  it  would  be  widely 
separated  vertically  from  the  alternate 
and  dedicated  shutdown  systems  and 
such  a  fire  would  be  inside  the  RCP 
vaults  which  are  constructed  of  3-foot 
thick  concrete  walls  equivalent  to  a 
greater  than  3-hour  fire  barrier  the  rule 
requires  only  a  3-hour  barrier.  Based  on 
the  above  seismically  qualified 
collection  system,  type  of  oil  (high  flash 
and  ignition  points),  vertical  separation 
and  3-foot  vault  walls,  a  lube  oil  fire  can 
be  eliminated  from  further  consideration 
as  a  credible  fire  hazard. 

Existing  fire  protection  includes  a  fire 
detection  system  at  the  penetration  area 
and  manual  fire  fighting  equipment. 

The  licensee  justified  the  exemption 
on  the  basis  that  a  fire  at  the  wood 
storage  container  would  not  affect 
systems  for  redundant  shutdown  trains. 
In  addition,  the  RCP  lube  oil  was 
eliminated  as  a  credible  fire  hazard. 
Also,  the  cables  are  IEEE  383  qualified 
and  of  limited  quantity  and.  therefore, 
would  not  produce  a  fire  which  would 
represent  a  threat  to  redundant  systems. 
Based  on  our  evaluation  above,  we 
conclude  that  the  licensee's  analysis  is 
acceptable. 

It  is  the  staffs  judgement  that,  under 
these  conditions,  a  fire  would,  at  most, 
cause  damage  to  systems  from  one 
shutdown  division,  but  would  not  be 
able  to  propagate  horizontally  and 
damage  the  redimdant  division  before 
self  extinguishing  or  being  suppressed 
by  the  plant  fire  brigade. 

The  May  15  letter  also  provided 
information  relevant  to  the  "special 
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circumstances"  finding  required  by 
revised  10  CFR  50.12(a)  (see  50  FR 
50764).  The  licensee  stated  that  ".  .  .  the 
cost  of  compliance  in  this  case  is  not 
commensurate  with  the  improved 
margin  of  safety.  Compliance  would 
require  the  addition  of  'radiant  energy 
heat  shields."  The  costs  of  the  materials 
and  installation  associated  with  these 
heat  shields  is  estimated  to  be  in  excess 
of  one  million  dollars.  A  further 
incalculable  cost  would  be  incurred  as  a 
result  of  having  to  maintain  the  walls 
and  the  increased  time  that  will  be 
required  to  perform  maintenance  on 
equipment  in  their  vicinity."  In  addition, 
the  licensee  stated  that  a  level  of  safety 
equivalent  to  that  of  section  III.G.2  will 
prevail  if  we  grant  the  exemption.  The 
staff  concludes  that  "special 
circumstances"  exist  for  the  licensee's 
requested  exemption  in  that  application 
of  the  regulation  in  this  particular 
circumstance  is  not  necessary  to 
achieve  the  underlying  purposes  of 
Appendix  R  to  10  CFR  Part  50.  See  10 
CFR  50.12(a)(2)(ii). 

Based  on  the  above  evaluation,  the 
staff  concludes  that  the  existing  fire 
protection  with  the  proposed 
modifications  provides  an  equivalent 
level  of  safety  to  that  achieved  by 
compliance  with  section  III.G.  Therefore, 
the  licensee's  request  for  exemption  in 
Containment  is  granted. 

IV. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  as  discussed  in  section  III,  the 
exemption  is  authorized  by  law,  will  not 
present  an  imdue  risk  to  public  health 
and  safety,  is  consistent  with  the 
common  defense  and  security  and  is 
justified  by  special  circumstances. 
Therefore,  the  Commission  grants 
exemption  from  the  requirements  of 
section  III.G  of  Appendix  R  to  10  CFR 
Part  50  to  the  extent  discussed  in  section 
in  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(51  FR  8722.  March  13. 1986). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda.  Maryland  this  19th  day 
of  ]une  1986. 

For  the  Nuclear  Regulatory  Commission 
Thomas  M.  Novak. 

Acting  Director.  Division  of  PWR  Licensing- 
A.  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  86-14605  Filed  6-26-86:  &45  am] 

MLLMQ  COOC  7SM-01-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Fll*  No.  22-153231 

Application  and  Opportunity  for 
Hearing;  Union  Tank  Car  Co. 

Notice  is  hereby  given  that  the  Union 
Tank  Car  Company  ("the  Company") 
has  filed  an  application  pursuant  to 
clause  (ii)  of  section  310(b)(1)  of  the 
Trust  Indenture  Act  of  1939  (herein  after 
sometimes  referred  to  as  the  "Act")  for  a 
finding  by  the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  trusteeship  of  Continental  Illinois 
National  Bank  and  Trust  Company  of 
Chicago  (the  "Bank")  under  indentures 
dated  as  of  June  1, 1967  (the  "Series  2 
Indenture")  and  December  1, 1977  (the 
"Series  15  Indenture")  between  the 
Company  and  the  Bank  which  were 
heretofore  qualified  under  the  Act  and  a 
new  indenture  (the  "Series  P-5 
Indenture")  which  will  not  be  qualified 
under  the  Act  is  not  so  likely  to  cause  a 
material  conflict  of  Interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  from  acting  as  trustee  under 
the  aforementioned  indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  that  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  that  section  provides, 
with  certain  exceptions  stated  therein, 
that  a  trustee  under  a  qualified 
indenture  shall  t)€  deemed  to  have  a 
conflicting  interest  if  such  trustee  serves 
as  trustee  under  another  indenture  of 
the  same  obligor. 
The  Company  alleges: 

(1)  Pursuant  to  the  Series  2  and  Series 
15  Indentures,  the  Company  has  an 
aggregate  outstanding  principal  amount 
of  $2,000,000  and  $24,615,000 
respectively.  Each  of  the  debt  securities 
was  registered  under  the  Securities  Act 
of  1933  (the  "1933  Act")  and  was  also 
qualified  under  the  Act 

(2)  The  Company  offered  and  sold 
through  a  private  placement  which 
commenced  on  May  15. 1986  and  closed 
on  )une  13, 1986  an  issue  of  $40,656,000 
equipment  trust  certificates  pursuant  to 
its  Series  P-^  Indenture  which  was  not 
qualified  under  the  Act 

(3)  The  Company  is  not  in  default 
under  the  Series  2,  Series  15  Indentures 
or  the  Series  P-5  Indenture.  The 
Company's  obligations  under  the  Series 
2  and  Series  IS  Indentures  are  each 
secured  by  a  separate  lot  of  identified 
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railroad  cars,  as  are  the  obhgations 
under  the  Series  P-5  Agreonent,  so  that, 
should  the  Bank  have  the  occasion  to 
proceed  against  the  security  of  any  one 
of  these  indentures,  such  action  would 
not  affect  the  security,  or  the  use  of  any 
security,  under  the  other  Indentures. 

(4)  The  provisions  of  the  Series  2,  the 
Series  15,  and  the  Series  P-5  indentures 
are  not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  from  acting  as  trustee  under 
saki  Indentures. 

The  Company  has  waived  notice  (^ 
hearing,  hearing  and  any  and  aD  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Commission  in 
connection  with  this  matter.  For  a  more 
detailed  statement  of  the  matters  of  fact 
and  law  asserted,  all  persons  are 
referred  to  said  appbcation  which  is  on 
nie  in  the  offices  of  the  Commission's 
Public  Reference  Section,  File  No.  22- 
15323. 450  Fifth  Street,  NW.. 
Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
July  17, 1986.  request  in  writing  that  a 
hearing  be  held  on  such  matter  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Waslungton.  DC 
20649.  At  any  time  after  such  date,  the 


to  3:00  pjn..  Tuesday.  July  15, 1986,  at 
the  Small  Business  Achninistration.  1441 
L  Street  NW..  Washington,  DC, 
Administrator's  Conference  Room — 10th 
floor,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the 
Small  Business  Administration  and 
others  attending. 

For  further  information,  write  or  call 
lean  M  Nowak,  Director,  U.S.  Small 
Business  Administration,  Office  of 
Advisory  Councils,  Room  920-D,  1441  L 
Street.  NW.,  Washington.  DC  20416  (202) 
653-6746. 

Dated:  June  20, 1986 
leaa  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  86-14573  Filed  6-26-86;  8:45  am) 

BILUNG  CODE  HM-St-M 


Region  I  Advisory  Courtcii  Meeting 
Public  MoeUng,  >tew  Hampshire 

The  U.S.  SmaU  Business 
Administration.  Region  1,  located  in  the 
geographical  area  of  Concord,  New 
Hampshire,  will  hold  a  public  meeting  at 
10:00  a.m..  Tuesday.  July  15, 1986.  in  the 
Concord  Savings  Bank  Board  Room, 
Concord  Savings  Bank,  41  N.  Main  and 
Warren  Street,  Concord.  New 
Hampshire,  to  discuss  such  matters  as 
may  be  presented  by  members.  staR  of 
the  Small  Business  Administration  and 
others  attending. 

For  further  information,  write  or  call 
William  Phillips,  District  Director.  U.S. 
Small  Business  Administration.  55 


Commisfflon  may  issue  an  order  grantingl'leasant  Street,  Concord,  New 
the  application,  upon  such  terms  and    /       Hampshire  03301,  (603)  225-1400. 


conditions  as  the  Comraission  may  de^ 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  orderedjby 
the  Commission. 

For  the  Conumssion,  by  the  Dfvision  of 
Corporatioa  Finance  pursuant  to  delegated 
authority. 
(FR  Doc  14534  Filed  0-26-86,  8:45  am) 


SyALL  BUSMESS  ADMINISTRATION 

National  Advisory  Council  Executive 
Committee  Meeting;  District  of 
Columbia 

The  U.S.  Small  Business 
Administration,  Office  of  Advisory 
Councils,  located  in  the  geographical 
area  of  Washington.  DC  will  hold  its 
semiannual  National  Advisory  Council 
Executive  Committee  meeting,  6:30  a.m. 


Dated:  }ane  26  1906 
JeanM.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  88-14574  Filed  6-26-80;  8:45  amj 

MLUNQ  COOC  M2S-0t-«l 


Region  VI  Advisory  Council  Meethig 
Public  Meeting;  Texas 

The  U.S.  Small  Business 
Administration,  Region  VI,  located  in 
the  geographical  area  of  Lubbock. 
Texas,  will  hold  a  public  meeting  on 
Tuesday,  July  15, 1986,  from  11:30  a.m.  to 
1:30  p.m.  in  the  Alden  Room  of  Pricilla's 
Catering.  10th  Street  and  Avenue  Q, 
Lubbock,  Texas,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  Small  Business  Administration 
and  others  attending. 

For  further  information,  write  or  call 
Walter  Pronstin,  District  Director,  U.S. 


SmaU  Business  Administration,  1611 
10th  Street  Suite  20a  Lubbock,  Texas. 
79401  j806)  743-7462. 
Dated:  fone  20, 1986. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
|FR  Doc.  86-14575  Filed  6-26-86;  645  am) 

BILLING  COOC  atZS-SI-M 


(AppHcatton  No,  01/01-03361 

Chestnut  Street  Partners,  inc.; 
Application  for  a  Small  Business 
Investment  Company  License 

An  application  for  a  license  to  operate 
a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15  U.S.C.  661,  et  seq.)  has 
been  filed  by  Chestnut  Street  Partners, 
Inc.,  (Applicant),  45  Milk  Street.  Boston, 
Massachusetts  02109.  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  13  CFR  107.102  (1986). 

The  ofTicers,  directors  and  sole 
shareholder  of  the  Applicant  are  as 
follows: 

Name  and  Title 

David  D.  CroU,  President  Director, 
General  Manager,  Sole  Shareholder.  25 
Chestnut  Street  Boston.  MA  02108. 

Victoria  Croll.  Director,  25  Chestnut 
Street  Boston.  MA  02108. 

Marie  T.  Dixon.  Treasurer,  Clerk,  9 
Grace  Road.  Medford,  MA  02155. 

Arnold  M.  Zaff,  Assistant  Clerk, 
Director,  Exchange  Place.  Boston.  MA 
02109. 

The  Applicant  Massachusetts 
Corporation  will  begin  operations  with 
$2,500,000  paid  in  capital  and  paid  in 
surplus.  The  Applicant  will  conduct  its 
activities  primarily  in  the  six  New 
England  states  but  will  consider 
investments  in  business  in  other  areas  in 
the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management  and  the  probability  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  of  1958.  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
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should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  1441  "L" 
St..  NW..  Washington,  DC  20416. 
A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Boston,  Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  )une  19. 1986. 
Rolwrt  G.  Linel>erry, 
Deputy  Associate  Administrator  for 
Investment. 
|FR  Doc.  86-14576  Filed  6-26-86;  8:45  am) 

BILLING  COOE  S02S-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Procedure  for  Certification  of  Origin  of 
U.S.  Thrown  Silk 

AGENCV:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice. 

SUMMARY:  The  following  letter  and 
documents  confirm  the  existing 
procedure  for  the  certification  of  origin 
of  U.S.  thrown  silk.  Only  such 
certification  will  be  accepted  upon 
importation  into  Japan. 
EFFECTIVE  DATE:  Upon  publication 
(confirming  existing  procedure). 

FOR  FURTHER  INFORMATION  CONTACT: 

Hiram  Lawrence.  Office  of  the  United 
States  Trade  Representative  (202)  395- 
5114,  600  17th  Street.  Washington,  DC 
20506. 

C  Michael  Hathaway. 
Senior  Deputy  General  Counsel. 
June  20. 1986 

The  Honorable  Kazuo  Takase. 
Deputy  Director  General,  Consumer  Goods 
Industry  Bureau.  Ministry  of 
International  Trade  and  Industry. 
Government  of  Japan. 
Dear  Mr.  Takase:  This  is  to  confirm  the 
procedure  to  certify  origin  of  U.S.  thrown  silk. 
In  1981,  an  administrative  mechanism  was 
established  for  certifying  U.S.  origin  of 
thrown  silk.  The  American  Silk  Council 
established  an  exi)ort  visa  system  for 
shipments  of  thrown  silk  to  )apan.  It  is 
administered  by  an  independent  party 
(currently  Benjamin  Nadel  &  Company — an 
auditing  firm)  and  is  open  to  all  parties  who 
can  demonstrate  that  the  silk  they  wish  to 
export  to  ]apan  has  been  wholly  processed  in 
U.S.  throwing  mills.  There  is  a  nominal  visa 
application  fee  to  cover  administrative  costs 
(currently  $25).  All  documents  submitted  by  a 
visa  applicant  are  kept  confidential  and  are 
not  shown  to  members  of  the  American  Silk 
Council. 

The  U.S.  Government  recognizes  the 
American  Silk  Counsil  visa  system,  as 
described  above,  as  the  only  mechanism  by 


which  a  valid  export  visa  certifying  U.S. 
origin  can  be  obtained.  A  copy  of  the  visa 
stamp  is  attached  together  with  a  list  of  the 
names  and  signatures  of  all  persons 
authorized  to  sign  on  behalf  of  the  Council. 

This  letter  will  be  published  in  the  Federal 
Register.  It  is  my  expectation  that  your 
government  will  ensure  that  exports  of  U.S 
thrown  silk  with  proper  visas  will  be 
permitted  entry  into  )apan  promptly.  It  is 
further  my  expectation  that  only  shipments 
claiming  to  be  of  U.S.  origin  accompanied  by 
valid  export  visas  from  the  American  Silk 
Council  will  be  permitted  entry  into  ]apan. 

Please  accept  the  assurance  of  my  highest 
consideration. 

Sincerely  yours. 
Michael  B.  Smith 
May  21. 1986. 

Mr.  Charles  Carlisle, 

Office  of  Special  Trade  Representative.  600 
17th  Street.  NW.,  Washington,  DC  20506. 

Dear  Mr.  Carlisle:  Affixed  below  is  a  copy 
of  the  visa  stamp  which  when  affixed  to  an 
invoice,  completed  and  signed  by  an 
authorized  representative  signifies  that  based 
on  documentation  furnished  by  the  applicant 
the  throwing  process  for  the  silk  identified  in 
the  invoice  occurred  in  the  United  States. 

Visa  for  U.S.  Manufactured  Thrown  Silk  Yam 

No. 


Date  issued  

Invoice  No. 

Quantity    ^ 

No.  of  units  — 

Carton  Nos. 

THIS  IS  TO  CERTIFY  THAT  THIS  SILK 
YARN  WAS  THROWN  IN  THE  UNITED 
STATES  OF  AMERICA.  AMERICAN  SILK 
COUNCIL,  INC. 
(CORPORATE  SEAL) 

Authorized  Signature 

Yours  very  truly. 

W.  Robert  Kobelt 

President. 

May  21, 1986 

Mr.  Charles  Carlisle. 

Office  of  Special  Trade  Representative.  600 
17th  Street  NW..  Washington.  DC  20506. 
Dear  Mr.  Carlisle:  The  following 
individuals  who  are  partners  in  the  firm  of 
Benjamin  Nadel  &  Compnay  are  authorized  to 
sign  visa  stamps  on  t>ehalf  of  the  American 
Silk  Council  Inc.  to  signify  that  based  on 
documentation  furnished  by  the  applicant  the 
throwing  process  for  silk  occurred  in  the 
United  States: 
Norman  Nadel 
Norman  Alpert 

Yours  very  truly. 
W.  Robert  Kobelt 
President 
[FR  Doc.  86-14520  Filed  6-26-86;  8:45  am) 

BILLINO  COOC  SIM-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  tite  Secretary 

[Docket  No.  44116;  Order  86-6-36] 

Cargolux  Airiines  International,  S.A.; 
Order  to  Show  Cause 

agency:  Department  of  Transportation. 

action:  Notice  of  Order  to  Show  Cause: 
Order  86-6-38;  Docket  44116 

smiMARY:  DOT  proposes  to  deny  the 
following  application: 

Applicant:  Cargolux  Airlines 
International.  S.A. 

Application  Date:  October  28. 1985; 
Docket  44116 

Authority  Sought 

To  register  as  an  air  freight  forwarder 
under  14  CFR  Part  297  to  conduct  U.S. 
forwarding  operations  in  foreign, 
overseas,  and  interstate  air 
transportation 

Objections 

All  interested  persons  having 
objections  to  DOTs  tentative  findings 
and  conclusions  that  this  registration 
should  be  denied,  as  described  in  the 
order  cited  above,  shall.  NO  LATER 
THAN  July  18. 1986,  file  a  statement  of 
such  objections  with  DOT  (original  and 
12  copies)  and  mail  copies  to  the 
applicant  The  Flying  Tiger  Line  Inc.,  the 
Department  of  State,  and  the 
Ambassador  of  Luxembourg  in 
Washington.  D.C  A  statement  of 
objectioiis  must  cite  the  docket  number 
and  include  a  summary  of  testimony, 
statistical  data,  or  other  such  supporting 
evidence. 

If  no  objections  are  filed,  an  order  will 
issue  which  will,  subject  to  disapproval 
by  the  President  make  final  DOTs 
tentative  findings  and  conclusions  and 
deny  the  registration. 

ADDRESS:  Address  for  objections: 
Docket  44116,  Docket  Section,  C-55. 
Room  4107,  Department  of 
Transportation.  Washington.  D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT 

Allen  Brown,  Licensing  Division.  P-45, 
Office  of  Aviation  Operations, 
Department  of  Transportation.  400 
Seventh  Street.  SW.,  Washington.  DC 
20590;  (202)  755-3805. 

Dated:  June  24. 1986 
Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  86-14598  Filed  6-28-86  645  am) 

aiLLBWCOOC  4S10-W-M 
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Federal  Aviation  Adminletration 

Emergency  Evacuation  Slides,  Ramps, 
and  SHdes/ltafl  Combinations 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  ^4otice  of  availability  of 
proposed  technical  standard  order 
(TSO)  and  request  for  comment. 

SUNUIARY:  The  proposed  TSO-C6gb 
prescribes  die  minimum  performance 
standard  that  emergency  evacuation 
slides,  ramps,  and  slide/raft 
combinations  must  meet  in  order  to  be 
identified  with  the  marking  'TSO-69b.". 
DATE  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
October  17, 1986. 

ADDRESS:  Send  all  conunents  on  the 
proposed  Technical  Standard  Order  to: 
Federal  Aviation  Administration,  Policy 
and  Procediires  Branch,  AWS-110, 
Aircraft  Engineering  Division.  Office 
of  Airworthiness,  File  No.  TSO-C69b. 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 
Or  deliver  comments  to: 

Room  335,  800  Independence  Avenue 

SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bobbie  ).  Smith,  Policy  and 
Procedures  Branch.  AWS-110,  Aircraft 
Engineering  Division,  Office  of 
Airworthiness,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
Telephone  (202)  426-8395. 

Comments  received  on  the  proposed 
technical  standard  order  may  be 
inspected,  before  and  after  the  comment 
closing  date  at  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue.  SW., 
Washington,  DC  20591,  between  8:30 
a.m.  and  4:30  p.m. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Communication*  should  identify 


the  TSO  file  number  and  be  submitted  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

Baclcground 

TSO-C89a  is  being  changed  to  require 
evacuation  devices  to  be  designed  to 
have  poaitive  buoyancy  when  extended 
and  a  means  to  readily  disconnect  the 
derice  from  the  aircraft  so  that  it  can  be 
used  an  an  emergency  flotation  device. 
In  addition,  the  device  shall  provide  a 
lifeline  along  the  sides  on  at  least  80 
percent  of  the  outside  periphery  of  the 
device  so  it  can  be  easily  grasped  by 
persons  in  the  water.  These  changes  are 
to  be  made  applicable  to  all  devices 
manufactured  after  a  date  one  year  after 
the  date  of  the  final  TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO  may  be 
obtained  by  contacting  the  person  under 
"FOR  FURTHER  INFORMATION  CONTACT." 

Federal  Aviation  Administration 
Standards  for  Emergency  Evacuation 
Slides,  Ramps,  and  Slide/Raft 
Combinations  may  be  obtained  at  the 
FAA  Headquarters  in  the  Office  of 
Airworthiness,  Aircraft  Engineering 
Division  (AWS-110),  and  at  all  aircraft 
certification  offices  (ACO's). 

Issued  in  Washington,  DC  on  June  la  1986. 
Thomas  E.  McSweeny. 

Manager,  Aircraft  Engineering  Division, 

Office  of  Airworthiness. 

[FR  Doc.  86-14515  Filed  8-28-86;  8:45  am] 
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VETERANS  ADMINISTRATION 

50-Bed  Nursing  Home  Care  Addition; 
Oldahoma  Veterans  Center,  Clinton, 
OK;  Finding  of  No  Significant  Impact 

The  Veterans  Administration  (VA) 
has  assessed  the  potential 
environmental  impacts  that  may  occur 
as  a  resiilt  of  the  proposed  construction 
of  a  50-bed  Nursing  Care  Addition  to  the 


existing  Oldahoma  Veterans  Center  at 
Clinton,  Oldahoma.  The  approximate  . — • 
cost  of  this  project  is  $1,255  million.     ' 

A  beneficial  impact  will  be  the  change 
in  land  use  from  vacant  lawn  into  a  50^ 
bed  nursing  care  unit  to  accommodate 
additional  patients. 

Construction  related  traffic  may  cause 
disruption  of  nearby  traffic  flow.  In 
addition,  construction  noise  associated 
with  the  development  of  the  new 
addition  is  likely  to  cause  annoyance  to 
patients  and  other  occupants  of  the 
facility.  The  impact  of  dust  and  fumes 
that  will  exist  during  construction  will 
be  of  short  effect  lasting  only  during  that 
phase  of  project  development.  In 
relation  to  both  construction  and 
operation,  the  new  facility  will  be  built 
in  accordance  with  appHcable  Federal, 
State  and  local  air  quality  standards. 

The  significance  of  the  identified 
impacts  has  been  evaluated  relative  to 
the  considerations  of  both  context  and 
intensify,  as  defined  by  the  Council  on 
Environmental  Quality  (Tile  40,  CFR 
1508.27). 

This  Environmental  Assessment  has 
been  performed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  Regulations. 
§§  1501.3  and  1508.9.  Title  40.  Code  of 
Federal  Regulations.  A  "Finding  of  No 
Significant  Impact"  has  been  reached 
based  on  the  information  presented  in 
this  assessment. 

The  assessment  is  being  placed  lot 
public  examination  at  the  Veterans 
Administration.  Washington.  DC. 
Persons  wishing  to  examine  a  copy  of 
that  document  may  do  so  at  the 
following  office: 

Associate  Depufy  Administrator  for 
Logistics,  Room  653,  Veterans 
Administration,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420  (202/389- 
3544).  Questions  or  requests  for  single 
copies  of  the  Environmental  Assessment 
may  be  addressed  to  the  above. 

Dated:  June  18, 1986. 
Tlwnias  K.  Tuxnage, 

A  dministrator. 

[FR  Doc.  86-14584  Filed  8-26-86;  8:45  am] 
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AFRICAN  DEVELOPMENT  FOUNDATION 

time:  2:00-5.00  p.m. 

PLACE:  1625  Massachusetts  Avenue, 
NW..  Washington,  DC  20036. 

date:  Friday.  July  18. 1986. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Chairman's  Report 

2.  President's  Report 

3.  Program  Report — Dr.  Patsy  Blackshear 

4.  Other  Business 

CONTACT  PERSON  FOR  MORE 

information:  Mrs.  Marjorie  S.  Cook 
(673-3916). 

Leonatd  H.  Rolunsoa,  Jr., 

President 

[FR  Doc.  86-14666  Filed  6-25-86;  12:52  pm] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CfTATION  OF 
PREVIOUS  announcement:  22877.  Dated 
June  23. 1986. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  2:00  p.m.  (eastern  time) 
Monday.  June  30. 1986. 

CHANGE  m  TNE  MEETING:  The  open 
portion  of  the  meeting  has  been 
postponed  and  will  be  rescheduled  at  a 
later  date. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Cynthia  C.  Matthews. 
Executive  Officer.  Executive  Secretariat 
(202)  634-6748. 


Dated:  June  26. 1986. 
Cynthia  C  Mattliews. 

Executive  Officer,  Executive  Secretariat 
[FR  Doc.  86-14687  Filed  6-25-86;  3:54  pm] 
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FEDERAL  DEPOSrT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  vnU 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday.  July  1, 1986.  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  Federal  deposit 
insurance: 

Chase  Manhattan  Financial  Center,  Inc^  an 
operating  noninsured  industrial  haxik  located 
at  8300  Norman  Center  Drive.  Suite  190, 
Bloomington,  Mirmesota. 

Request  for  reconsideration  of  a 
previous  denial  of  an  application  for 
Federal  deposit  insurance: 

Basin  Loans.  Inc..  an  operating  noninsured 
industrial  banli  located  at  74  East  Main 
Street,  Vernal.  Utah. 

Applications  for  consent  to  purchase 
assets  and  assume  liabilities: 

The  Central  Trust  Company.  National 
Assocation.  Cincinnati,  Ohio,  for  consent  to 
purchase  the  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  Madison 
Savings  Banl(.  Cincinnati.  Ohio,  a  non-FDIC- 
insured  institution. 

First  West  Virginia  Bank.  National 
Association — ^Buckhannon.  Bucldiannon. 
West  Virginia,  a  national  bank  in 
organization  for  consent  to  purchase  ceriain 
assets  of  and  assume  the  liability  to  pay 
deposits  made  in  the  Buckhannon  Branch  of 
Fed  One.  F.A..  Wheeling.  West  Virginia,  a 
non-FDlC-insured  institution. 

Applications  for  consent  to  merge  and 
establish  branches: 

First  Alabama  Bank.  Montgomery, 
Alabama,  an  insured  State  nonmember  bank, 
for  consent  to  merge,  under  its  charter  and 
title,  with  First  State  Bank  of  Alabama, 
Decatur,  Alabama,  and  for  consent  to 


establish  the  five  offices  of  First  State  Bank 
of  Alabama  located  in  Morgan  County, 
Alabama,  as  branches  of  the  resultant  bank. 
Union  Bank  and  Trust  Company.  Kokoma 
Indiana,  an  insured  State  nonmember  banlc, 
for  consent  to  merge,  under  its  charter  and 
title,  with  State  Bank  of  Creentown, 
Greentown.  Indiana,  and  to  establish  the  sole 
office  of  State  Bank  of  Creentown  as  a 
branch  of  the  resultant  bank. 

Recommendations  regarding  the 
liquidation  of  a  banli's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  hquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  46,549-NR  (Amendment) 
Golden  Pacific  National  Bank,  New  Yoric 
(Manhattan),  New  York 
Case  No.  4e,555-SR 

First  Enterprise  Bank,  Oakland.  California 
Case  No.  46.55e-SR 
Columbia  Pacific  Bank  &  Trust  Company. 
Portland,  Oregon 
Case  No.  46.557-NR 
Western  National  Bank  of  Lovell.  Lovell. 
Wyoming 
Case  No.  46.558-SR 

Hereford  State  Bank,  Hereford.  Colorado 
Case  No.  4e.559-SR 
First  National  Bank  of  Browning,  Browning, 
Montana 
Case  No.  46.560-SR 
Citizens  State  Bank,  Edgerton,  Wyoming 

Memorandum  regarding  a  request  for 
funding  for  equipment. 
Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications,  requests,  or 
actions  involving  administrative  enforcement 
proceedings  approved  by  the  Director  or  an 
Associate  Director  of  the  Division  of  Bank 
Supervision  and  the  various  Regional 
Directors  pursuant  to  authority  delegated  by 
the  Board  of  Directors. 

Discussion  Agenda: 

Memorandum  and  resolution  regarding  a 
policy  which  would  facilitate  the  sale  of 
substandard  assets  acquired  in  purchase  and 
assumption  transactions  from  failed 
agricultural  banks,  which  policy  would  be 
implemented  via  certain  provisions  in  the 
standard  purchase  and  assumption 
agreement. 

Memorandum  and  resolution  re: 
Amendments  to  Part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications. 
Requests,  Submittals.  Delegations  of 
Authority,  and  Notices  of  Acquisition  of 
Control,"  which  would  delegate  authority  to 
(1)  the  Board  of  Review  to  accept  written 
agreements  concerning  enforcement  actions. 
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and  (2)  the  Director  of  the  Division  of  Bank 
Supervision,  or  his  designee,  to  modify  orders 
issued  pursuant  to  section  8  of  the  Federal 
Deposit  Insurance  Act  in  connection  with  the 
Corporation's  policy  regarding  capital 
forbearance. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  -  17th  Street. 
NW.,  Washington.  IX:. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  lune  24. 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Rofatesoa. 
Executive  Secretary. 
|FR  Doc.  86-14661  Filed  6-25-86;  12:23  pmj 
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FEDERAL  O^OStT  INSURAMCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday.  July  1. 1986,  the 
Federal  Deposit  Insurance  Corporation's 
Board  of  Directors  will  meet  in  closed 
session,  by  vote  of  the  Board  of 
Directors,  pursuant  to  sections 
552b(c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  Title  5, 
United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banl(8  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8).  and  (c){9){A){ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6).  (c)(8),  and  (c)(9)(A){ii)). 

Nota. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
t>ecome8  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 


Recommendations  regarding  the 
Corporation's  assistance  agreement  with  an 
insured  bank. 

Request  for  financial  assistance  pursuant 
to  section  13(c)  of  the  Federal  Deposit 
Insurance  Act 

Discussion  Agenda: 

Applications  for  Federal  deposit 
insurance: 

InterFirst  Bank  Delaware,  a  proposed  new 
bank  to  be  located  at  508  White  Clay  Center 
Drive.  Newark.  Delaware. 

RepublicBank  Delaware,  a  proposed  new 
bank  to  be  located  at  501  White  Qay  Center 
Drive,  Newark,  Delaware. 

Texas  American  Bank/US.,  a  proposed 
new  bank  to  be  located  at  507  White  Clay 
Center  Drive,  Newark.  Delaware. 

Texas  Commerce  Banks,  a  proposed  new 
bank  to  be  located  at  513  White  Clay  Center 
Drive.  Newark,  Delaware. 

LBS  Bank — New  Yoiic.  a  proposed  new 
bank  to  be  located  at  128  East  56th  Street 
New  York  (Manhattan),  New  York. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.SC  552b(c}(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  |une  24, 1986. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Rohinaoo. 
Executive  Secretary. 
(FR  Doc.  68-14662  Filed  6-25-86;  12:23  pm) 
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3.  Approval  of  the  Minutes  of  the  Meeting  of 
December  9-ia  1965 

4.  Closed  Session  to  Discuss  Personnel 
Matters  as  Defined  in  i  1004.4(b)  of  22  CFR 
Chapter  10 

/uly  22.  1986 

5.  Report  of  the  Committees  of  the  Board 

6.  Other  Business 

CONTACT  PERSONS  FOR  MORE 
information:  Charles  M.  Berk, 
Secretary  to  the  Board  of  Directors  (703) 
841-3812. 

Dated:  )une  18, 1986. 
ChariM  M.  Bofk. 
Sunshine  Act  Officer. 
(FR  Doc.  86-14625  Filed  6-25-86;  9:56  am] 

BHJJNO  CODE  TOaS-OI-M 


INTER-AMERICAN  FOUNDATION  BOARD 

TIME  AND  DATE 

July  21, 1986,  6«)-9«)  pjn. 

July  22. 1986.  9:00  a.m.-12«)  noon 

PLACE:  1515  Wilson  Boulevard,  Fifth 
Floor,  Rosslyn.  Virginia  22209. 
STATUS:  Open  except  for  the  portion  to 
be  held  as  Closed  Session  to  discuss 
Personnel  matters  as  defined  in 
S  1004.4(b)  of  22  CFR  Chapter  10. 
MATTERS  TO  BE  CONSIDERED: 

July  21. 1986 

1.  The  Chairman's  Report 

2.  The  President's  Report 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Previously  Held  Emergency 

Meeting 

TIME  AND  date:  11:34  a.m.,  Wednesday, 

June  25, 1986. 

PLACE:  1776  G  Street.  NW.,  Washington. 

DC  20456.  6th  Floor. 

STATUS:  Closed. 

MATTERS  CONSIDERED: 

1.  Conservatorship. 

2.  Adminstrative  Action  under  sections 
120(b)(1)  and  207(a)(1)  of  the  Federal  Credit 
Union  Act. 

The  Board  unanimously  voted  that  the 
Agency  business  required  that  a  meeting  he 
held  with  less  than  the  usual  seven  days 
advance  notice. 

The  Board  unanimously  voted  to  close  the 
meeting  under  exemption  (8).  The  General 
Counsel  certified  that  the  meeting  could  be 
closed  under  that  exemption. 

FOR  MORE  INFORMATION  CONTACT  Becky 
Baker.  Acting  Secretary  of  the  Board. 
Telephone  (202)  357-1100. 
Becky  Baker. 

Acting  Secretary  of  the  Board. 

(FR  Doc.  88-14690  Filed  6-25-86;  3:57  pm) 
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NATIONAL  MEOUTION  BOARD 

TIME  AND  date:  2:00  p.m..  Wednesday. 

July  9, 1986. 

PLACE:  Board  Hearing  Room  8th  Floor, 

1425  K  Street.  NW..  Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of  June. 
1986. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 
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SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Charles  R.  Barnes, 
Executive  Director.  Tel:  (202)  523-5920. 

Date  of  notice:  June  20, 1986. 
Charles  R.  Barnes. 

Executive  Director.  National  Mediation 

Board. 

(FR  Doc.  86-14863  Filed  6-25-86;  12:52  pm| 
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Friday 

June  27.  1986 


Part  II 


Department  of 
Agriculture 


Office  of  the  Secretary 
Farmers  Home  Administration 


7  CFR  Parts  12,  1940,  1941,  1943,  1945, 
and  1980 

Highiy  Erodible  Land  and  Wetiand 
Conservation;  Interim  Rule 


BEST  COPY  AVAIUBLE 
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DEPARTMENT  Of  AGRICULTURE 
Office  of  the  Secretary 
Fanners  Home  Admtniatration 

7  CFR  Parts  12, 1»40, 1941, 1943, 1945, 
and  1960 

Highly  ErodlMe  Land  and  Wetland 
Conservation 

AQCNCv:  Office  of  the  Secretary  and 
Farmers  Home  Administration,  USDA. 
action:  Interim  rule. 


r:  The  purpose  of  this  rule  is  to 

set  forth  the  terms  and  conditions  under 
which  a  person  who  has  produced  an 
agricultural  commodity  on  highly 
credible  land  or  newly  converted 
wetland  shall  be  declared  ineligible  for 
certain  bene^ts  provided  by  the  U.S. 
Department  of  Agriculture,  i.e.. 
commodity  price  support  or  production 
adjustment  payments,  farm  storage 
facility  loans,  disaster  payments, 
payments  for  storage  of  CCC  grain. 
Federal  crop  insurance,  and  loans  made 
under  any  provision  of  law  administered 
by  the  Farmers  Home  Administration,  as 
required  by  Subtitles  B  and  C  of  Title 
XII  of  the  Food  Security  Act  of  1985 
(Pub.  L  99-198). 

dates:  Effective  June  24, 1986.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  )une  24, 1966. 

Comments  must  be  received  on  or 
before  August  26, 1986,  in  order  to  be 
assured  of  consideration. 
ADDRESS:  Comments  should  be  mailed 
to  Director,  Cotton,  Grain,  and  Rice 
Price  Support  Division,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA),  P.O.  Box  2415. 
Washington.  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Alex  King,  Program  Specialist, 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  Washington,  DC 
20013.  Phone:  (202)  447-4542.  Single 
copies  of  the  combined  environmental 
assessment,  regulatory  impact  analysis, 
and  regulatory  flexibility  analysis  are 
available  through  this  office. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  U.S. 
Department  of  Agriculture  (the 
"Department")  procedures  established 
in  accordance  with  provisions  of 
Departmental  Regulation  1512-1  and 
Executive  Order  12291  and  has  been 
classified  as  "major."  It  has  been 


determined  that  an  annual  effect  on  the 
economy  of  $100  million  or  more  may 
result  from  implementation  of  the 
provisions  of  this  interim  rule.  Copies  of 
the  regulatory  impact  analysis  are 
available  upon  request. 

The  paperwork  requirements  imposed 
by  this  rule  will  not  become  effective 
imtil  they  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980. 
Such  approval  has  been  requested  and 
is  under  consideration. 

The  Secretary  of  Agriculture  has 
determined  that  this  action  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
analysis  prepared  for  this  action 
includes  a  regulatory  flexibility  analysis. 
The  titles  and  numbers  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Commodity  Loans  and 
Purchases— 10.051;  Cotton  Production 
Stabilization— 10.052;  Emergency 
Conservation  Program — 10.054; 
Emergency  Loans — 10.404;  Farm 
Operating  Loans — 10.406;  Farm 
Ownership  Loans — 10.407;  Feed  Grain 
Production  Stabilization — 10.055; 
Storage  Facilities  Equipment  Loans — 
10.056;  Wheat  Production 
Stabilization— 10.058;  National  Wool 
Act  Payment— 10.059;  Beekeeper 
Indemnity  Payments— 10.060;  Rice 
Production  Stabilization — 10.065; 
Federal  Crop  Insurance — 10.450;  Soil 
and  Water  Loans — 10.416,  as  found  in 
the  catalog  of  Federal  Domestic 
Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
ofTicials.  See  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

In  order  to  meet  the  statutory  deadline 
for  the  issurance  of  regulations 
implementing  the  provisions  of  Subtitles 
B  and  C  of  Title  XII  of  the  Food  Security 
Act  of  1985  (the"Act")  and  in  order  to 
provide  producers  of  commodities 
sufficient  time  to  make  their  production 
plans  for  the  1987  crop  year  in 
conformity  with  the  provisions  of 
Subtitles  B  and  C,  it  has  been 
determined  that  this  interim  rule  shall 
be  effective  upon  filing  with  the  Federal 
Register. 

Section  1244  of  the  Act  provides  that 
the  Secretary  of  Agriculture  shall  issue 
such  regulations  as  are  necessary  to 
carry  out  Subtitles  B  and  C  of  Title  XII 
of  the  Act  not  later  than  180  days  after 
the  enactment  of  the  Act.  The  Act  was 
signed  into  law  on  December  23, 1985. 
The  time  period  provided  for  in  the  Act 
ends  on  June  21, 1986.  Further,  producers 
of  winter  wheat  will  soon  be  finalizing 


their  plans  for  the  1987  crop.  It  is 
necessary  that  these  producers  be 
aware  of  the  actions  which  they  may 
have  to  take  or  refrain  from  taking  in 
order  to  maintain  eligibility  for  benefits 
provided  by  the  Department  with 
respect  to  the  1987  crop. 

Comments  are  requested  with  respect 
to  this  interim  rule  and  such  comments 
shall  be  considered  in  developing  the 
final  rule. 

Statutory  Authority 

This  activity  is  required  pursuant  to 
Subtitles  B  and  C  of  Title  XII  of  the  Act. 
Sections  1211  and  1221  of  the  Act  were 
designed  to  remove  the  incentive  that 
certain  benefits  provided  by  the 
Department  could  give  producers  to 
cultivate  highly  erodible  land  or  to 
convert  wetlands  for  the  purpose  of 
producing  an  agricultural  commodity. 
Sections  1211  and  1221  of  the  Act 
provide  generally  that  any  person,  who 
in  any  crop  year,  producers  an 
agricultural  commodity  on  a  field  in 
which  highly  erodible  land  is 
predominant  without  an  approved 
conservation  system  or  on  newly 
converted  wetland  shall  be  ineligible  for 
commodity  price  support  or  production 
adjustement  payments,  farm  storage 
facihty  loans,  disaster  payments, 
payments  for  storage  of  Commodity 
Credit  Corporation  grain,  and  Federal 
crop  insurance,  and  loans  made, 
insured,  or  guaranteed  under  any 
provision  of  law  administered  by  the 
Farmers  Home  Administration  if  the 
Secretary  determines  that  the  proceeds 
of  such  loan  will  be  used  for  a  purpose 
that  will  contribute  to  excessive  erosion 
of  highly  erodible  lands  or  to  conversion 
of  wetlands  for  agricultural  production. 
This  interim  rule  adds  a  new  Part  XII 
to  Subtitle  A  of  Title  7  of  the  Code  of 
Federal  Regulations  (CFR)  to  implement 
the  provisions  of  Subtitles  B  and  C  of 
Title  XII  of  the  Act.  Since  the  ineligiblity 
provisions  affect  several  agencies  of  the 
Department,  it  was  determined,  in  order 
to  ensure  consistent  and  fair  application 
of  the  provisions  of  the  Act,  that  one 
regulation  be  issued  by  the  Secretary  of 
Agriculture  (the  "Secretary")  which 
generally  sets  forth:  (1)  The  definitions 
of  highly  erodible  land,  wetland,  and 
converted  wetland;  (2)  the  activity 
which  would  cause  a  producer  to  be 
ineligible  under  the  provisions  of  the 
Act;  (3)  the  exemptions  contained  in  the 
Act;  (4)  the  responsibilities  of  each 
agency  of  the  Department  with  respect 
to  implementation  of  the  provisions  of 
the  Act;  and  (5)  the  appeal  rights  of  any 
person  who  is  denied  eligibility  under 
the  provisions  of  this  interim  rule  for 
benefits  provided  by  the  Department 
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This  interim  rule  shall  be  applicable  to 
all  affected  agencies  of  the  Department, 
namely  the  Agricultural  Stabilization 
and  Conservation  Service  (ASCS),  the 
Commodity  Credit  Corporation  (CCC). 
the  Farmers  Home  Administration 
(FmHA),  the  Federal  Crop  Insurance 
Corporation  (FCIC),  and  the  Soil 
Conservation  Service  (SCS). 

In  addition,  this  interim  rule  amends 
the  Farmers  Home  Administration 
(FmHA)  regulations  by  adding  Exhibit  M 
to  Subpart  G  of  Part  1940  of  Chapter 
XVIIl  of  this  Title  and  by  making  other 
conforming  changes  to  the  FmHA  farmer 
program  loan  making  regulations  for  the 
purpose  of  implementing  the  Act's 
requirements. 

Discussion 

A.  7  CFR  Part  12— Highly  Erodible  Land 
and  Wetland  Conservation 

(1)  General 

Under  the  provisions  of  this  interim 
rule,  before  any  person  can  be 
determined  to  be  eligible  for  any  of  the 
benefits  listed  in  sections  1211  and  1221 
of  the  Act  ("program  benefits")  from  the 
Department  of  Agriculture,  it  must  be 
determined  whether  such  person  owns, 
operates,  or  otherwise  has  an  interest  in 
any  highly  erodible  land  or  wetland  and 
such  person  must  certify  that  such 
person  will  not  produce  an  agricultural 
commodity  on  highly  erodible  land  or 
converted  wetland  during  the  year  in 
which  the  person  is  applying  for 
benefits,  unless  such  production  is 
exempt  from  the  provisions  of  sections 
1211  and  1221  of  the  Act. 

Each  agency  of  the  Department  to 
which  a  person  applies  for  benefits 
remains  responsible  for  determining  the 
person's  eligibility.  However,  certain 
determinations  which  must  be  made  in 
accordance  with  Subtitles  B  and  C  of 
Title  XII  of  the  Act  may  not  be  within 
that  agency's  expertise. 

Therefore,  §  12.6  of  the  interim  rule 
assigns  the  responsibility  for  making 
certain  determinations  required  to  be 
made  under  the  provisions  of  the  interim 
rule  to  SCS.  ASCS.  FmHA,  and  FCIC. 

Generally,  the  SCS  shall  make  any 
determinations  which  are  necessary 
with  respect  to  the  identification  of 
highly  erodible  land  or  wetland,  the 
adequacy  of  conservation  plans, 
conservation  systems,  and  other 
technical  issues.  The  ASCS  shall  make 
determinations  regarding  cropping 
history,  field  boundaries,  status  of 
persons  as  producers,  and  other  issues 
generally  within  that  agency's  expertise. 
The  FmHA  is  responsible  for 
determining  whether  loan  proceeds 
would  be  used  for  a  purpose  which 
would  contribute  to  excessive  erosion  of 


highly  erodible  lands  or  to  the 
conversion  of  wetlands  for  agricultural 
production. 

Any  determination  which  must  be 
made  in  order  to  implement  the 
provisions  of  this  interim  rule  and  with 
respect  to  which  an  agency  has  not  been 
specifically  assigned  the  responsibility 
to  render  such  determination  shall  be 
made  by  the  agency  to  which  the  person 
has  applied  for  program  benefits. 

Any  person  who  has  been  or  would  be 
denied  program  eligibility  due  to  a 
determination  rendered  by  an  agency 
under  the  provisions  of  this  interim  rule 
shall  have  the  opportunity  to  obtain  a 
review  of  such  determination.  A  request 
for  reconsideration  of,  or  appeal  from,  a 
determination  must  be  filed  with  the 
agency  of  the  Department  that  rendered 
the  adverse  determination  in 
accordance  with  that  agency's  appeal 
regulations. 

(2)  Definition  of  Highly  Erodible  Land 

Section  1201(a)(7)  of  the  Act  provides 
several  alternative  definitions  of  highly 
erodible  land.  The  erodibility  of  land 
may  be  determined  based  upon  the  SCS 
Land  Capability  Classification  System, 
the  use  of  the  Universal  Soil  Loss 
Equation  and  the  Wind  Erosion 
Equation,  a  determination  of  the  actual 
erosion  occurring  on  the  land,  or  a 
combination  of  some  of  these  methods. 
These  options  are  discussed  in  detail  in 
the  environmental  assessment  prepared 
for  the  purposes  of  this  interim  rule. 

The  criteria  used  to  identify  highly 
erodible  land  affect  how  much  land  will 
be  covered  by  these  provisions  of  the 
Act.  The  1982  National  Resources 
Inventory  (the  "1982  NRI")  indicates  that 
185.4  million  acres  of  cropland  are 
eroding  at  more  than  the  rate  of  natural 
soil  replacement,  i.e.,  the  soil  loss 
tolerance  level.  Also,  the  1982  NRI 
indicates  that  up  to  494  million  acres  of 
pasture,  range,  forest,  and  other 
farmland  have  a  potential  to  be 
converted  to  cropland  in  the  futtire. 
Approximately  46  percent  of  this 
potential  cropland  acreage  is  subject  to 
excessive  erosion.  Thus,  if  the 
provisions  of  the  Act  are  to  be  effective, 
a  majority  of  this  acreage  must  be 
defined  as  being  highly  erodible. 

It  has  been  determined  that,  for  the 
purpose  of  this  interim  rule,  highly 
erodible  soils  will  be  identified  by  the 
application  of  factors  from  the  Universal 
Soil  Loss  Equation  and  Wind  Erosion 
Equation. 

The  use  of  these  factors  will  enable 
the  Department  to  determine  the 
potential  of  the  soil  to  erode  excessively 
when  cultivated  without  adequate 
conservation  treatment.  Erosion 
potential  considers  the  physical  effect 


that  climate,  topography,  and  soil 
properties  have  on  the  erosion  process, 
but  excludes  the  practices  and 
management  that  may  or  may  not  be 
applied  by  man.  Erosion  potential  is 
determined  by  dividing  the  potential 
maximum  average  annual  rate  of 
erosion  for  each  soil  by  the  established 
soil  loss  tolerance  rate  for  such  soil.  The 
potential  average  annual  rate  of  erosion 
is  determined  by  application  of  factors 
from  the  Universal  Soil  Loss  or  Wind 
Erosion  Equation  to  each  area  of  land 
identified  on  a  soil  map  as  a  soil  map 
unit. 

The  major  advantages  of  using 
erosion  potential  criteria  instead  of 
other  alternatives  which  were 
considered  by  the  Department  include: 
(1)  The  ability  to  apply  this  criteria  to 
noncropland  that  may  be  cultivated  in 
the  future;  (2)  the  ability  to  apply  the 
criteria  to  soil  map  units,  which  are  the 
smallest  delineations  of  soil  properties. 
thus  facilitating  the  preparation  of  a  Hst 
of  high  erodible  soil  map  units;  and  (3) 
coverage  of  a  high  percentage  of  the 
soils  that  are  currently  eroding 
excessively.  Using  these  factors  as  set 
forth  in  S  12.21  of  the  interim  rule.  117.9 
million  acres  of  cropland  and  227.3 
million  acres  of  noncropland  are 
identified  as  being  highly  erodible.  This 
amounts  to  24.5  percent  of  all 
agricultural  land  and  accounts  for  58 
percent  of  all  cropland  erosion. 

The  highly  erodible  land  criteria  used 
for  this  interim  rule  is  not  the  same  as 
the  criteria  presently  used  for  the 
Conservation  Reserve  Program  (CRP). 
However,  the  primary  purpose  of  the 
CRP  is  to  reduce  excessive  erosion  by 
taking  cropland  out  of  production.  The 
use  of  the  land  classification  system  in 
conjunction  with  criteria  concerning  the 
actual  erosion  which  is  occurring  on  the 
land  ensures  that  the  CRP  is  directed 
toward  the  most  excessively  eroding 
cropland  first. 

Soil  map  units  shall  be  used  by  the 
Department  as  the  basis  for  identifying 
highly  erodible  lands.  A  soil  map  unit 
represents  an  area  of  the  landscape 
shown  on  a  soil  survey  map  which 
consists  of  one  or  more  soils  and  is 
described  in  soil  survey  reports.  Because 
each  soil  map  unit  has  a  unique  set  of 
physical  and  chemical  properties,  it  is 
the  basis  to  which  the  factors  of  the 
Universal  Soil  Loss  Equation  and  the 
Wind  Erosion  Equation  can  be  applied. 
The  Act  provides  that  a  person  shall 
be  ineligible  for  certain  program  benefits 
if  the  person  produces  an  agricultural 
commodity  on  a  field  in  which  highly 
erodible  land  is  predominant  without  an 
approved  conservation  system. 
Therefore,  the  Department  must  make  a 
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delerminatJoo  of  predominance  with 
respect  to  each  field  on  the  farm  diat 
contains  highly  erodibie  soils.  If  the 
criterion  to  determine  the  predominance 
of  highly  erodibie  land  is  set  too  high,  a 
large  amount  of  highly  erodibie  land 
would  be  excluded  from  the  provisions 
of  the  Act.  If  the  criterion  are  set  too 
low.  too  much  land  that  is  not  highly 
erodibie  will  be  covered  by  the 
provisions  of  the  Act. 

Section  12.22  (a)  of  the  interim  rule 
provides  that  fields  containing  33.33 
percent  or  more  of  the  total  Held  acreage 
identified  as  soils  that  are  highly 
erodibie  shall  be  determined  to  be 
predominantly  highly  erodibie. 
Generally,  this  highly  erodibie  area 
produces  most  of  the  erosion  that  occurs 
on  the  field  and  constitutes  a 
predominant  factor  limiting  production 
on  that  field. 

Further,  5  12.22  (a)  of  the  interim  rule 
provides  that  any  field  shall  be 
determined  to  contain  a  predominance 
of  highly  erodibie  land  if  the  field 
contains  50  or  more  acres  of  highly 
erodibie  land.  The  Department  is 
concerned  that  large  fields  of  cropland 
that  contain  sizeable  amounts  of  highly 
erodibie  lands  would  not  be  determined 
to  be  highly  erodibie  through  the 
application  of  the  33.33  percent  criterion. 
For  example,  if  1000  acres  were  broken 
out  or  continued  to  be  used  for  cropland 
under  the  33.33  percent  criterion,  slightly 
more  than  330  acres  could  be  highly 
erodibie  without  the  field  being 
classified  as  a  highly  erodibie  field. 
Cultivation  on  such  large  amounts  of 
highly  erodibie  land  without  adequate 
conservation  treatment  is  not  consistent 
with  the  intent  of  the  Act.  The 
Department,  upon  request,  will  assist 
producers  in  structuring  field  boundaries 
so  that  highly  erodibie  areas  are  not 
included  insuch  fields. 

The  criteria  for  determining  whether  a 
field  is  predominantly  highly  erodibie 
are  not  the  same  as  the  criteria  used  for 
the  CRP.  Two-thirds  of  a  field  must  be 
highly  erodibie  in  order  for  such  field  to 
be  eligible  to  be  placed  in  the  CRP. 
Again,  the  two-thirds  criterion  under  the 
CRP  is  intended  to  ensure  that  the  most 
highly  erodibie  fields  are  included  in  the 
CRP.  This  maximizes  the  beneficial 
impact  on  erosion  reduction  and  allows 
the  Department  to  place  more  highly 
erodibie  land  into  the  CRP  per  dollar 
expended  than  lower  criteria  would 
allow. 

(3)  Definition  of  Wetland 

Section  1201(a)(16)  of  the  Act  defines 
wetland  as  land  that  has  a 
predominance  of  hydric  soil  and  that  is 
inundated  or  saturated  by  surface  or 
groundwater  at  a  frequency  and 


duration  sufficient  to  support  and  under 
normal  circumstances  does  support,  a 
prevalence  of  hydrophytic  vegetation 
typically  adapted  for  life  in  saturated 
soil  conditions.  Therefore,  in  order  for 
an  area  to  be  a  wetland,  such  area  must, 
under  norrnal  circumstances,  contain 
both  a  predominance  of  hydric  soils  and 
a  prevalence  of  hydrophytic  vegetation. 
Section  12.02(a)(13)  of  the  interim  rule 
adopts  the  statutory  definition  of  hydric 
soil:  Soil  that  in  its  undrained  condition 
is  saturated,  flooded,  or  ponded  long 
enough  during  a  growing  season  to 
develop  an  anaerobic  condition  that 
supports  the  growth  and  regeneration  of 
hydrophytic  vegetation.  Section  1201(b) 
of  the  Act  provides  that  the  Secretary 
shall  develop  criteria  for  the 
identification  of  hydric  soils  and  shall 
develop  a  list  of  such  hydric  soils.  It  has 
been  determined  that  the  criteria  to  be 
used  in  the  identification  of  hydric  soils 
and  in  the  development  of  the  list  of 
such  soils  shall  be  the  criteria  and  soils 
set  forth  in  the  publication  "Hydric  Soils 
of  the  United  States  1985."  This 
publication  was  developed  by  the 
National  Technical  Committee  for 
Hydric  Soils,  chaired  by  SCS,  and  is 
currently  used  by  several  agencies  In 
defining  wetland.  The  list  of  hydric  soils 
and  their  criteria  are  the  products  of 
over  5  years  effort  of  the  Committee 
which  is  composed  of  an  interagency 
team  of  soil  scientists.  The  criteria  used 
to  develop  the  list  are  consistent  with 
the  criteria  contained  in  the  statutory 
definition. 

The  determination  of  the 
predominance  of  hydric  soil  in  a  given 
area  shall  be  based  on  the  occurrence  of 
hydric  soils  in  a  soil  map  unit.  A  soil 
map  unit  may  have  a  hydric  soil  as  a 
major  component  (which  would  be 
indicated  by  that  unit  having  a  hydric 
soil  as  part  of  the  name  of  the  soil  map 
unit)  or  as  an  inclusion  or  minor  part  of 
the  soil  map  unit.  A  soil  map  unit  may 
also  be  named  for  a  miscellaneous  area 
that  meets  hydric  soil  watertable, 
ponding,  or  flooding  criteria  such  as 
riverwash.  playas,  beaches,  or  water. 

The  predominance  test  is  a  method  of 
identifying  soil  map  units  that  have 
components  or  inclusions  of  hydric  soils 
or  miscellaneous  areas  that  meet  hydric 
soil  watertable,  ponding,  or  flooding 
criteria.  This  test  of  predominance  was 
chosen  because  other  alternatives 
considered  do  not  protect  significant 
wetlands  such  as  potholes,  or  other 
areas  meeting  hydric  soil  criteria. 

Section  1201(a)(9)  of  the  Act  defines 
hydrophytic  vegetation  as  a  plant 
growing  in  water  or  a  substrate  that  is  at 
least  periodically  deficient  in  oxygen 
during  a  growing  season  as  a  result  of 
excessive  water  content.  The  Act 


provides  that  the  Secretary  shall 
develop  criteria  for  the  identification  of 
hydrophytic  vegetation  and  shall 
develop  a  list  of  such  vegetation. 
Section  12.31  of  the  interim  rule 
provides  that  the  "National  List  of  Plant 
Species  that  Occur  in  Wetlands"  (the 
"National  List")  which  was  developed 
by  the  National  Wetland  Plant  List 
Review  Panel  shall  be  used  for  the 
identification  of  hydrophytic  vegetation. 
The  National  List  and  its  classification 
of  plant  species  into  indicator  groups 
based  on  their  preference  for  wetland 
conditions  is  currently  used  in  wetland 
determinations  by  a  number  of  agencies. 
The  National  List  was  established 
through  the  use  of  definitions  of 
hydrophytic  vegetation  which  are 
consistent  with  the  definition  contained 
in  the  Act. 

As  stated  above,  in  order  for  an  area 
to  be  a  wetland,  such  area  must,  under 
normal  circumstances,  contain  a 
prevalence  of  hydrophytic  vegetatioiL 
Section  12.31(b)  of  the  interim  rule 
provides  for  the  use  of  a  sample  of  the 
frequency  of  occurrence  for  all  plants 
within  the  plant  community  in  an  area, 
identified  by  indicator  groups,  to  arrive 
at  a  weighted  average  value  for  the 
purpose  of  determining  whether  or  not  a 
prevalence  of  hydrophytic  vegetation 
exists  in  the  area.  In  the  event  the 
vegetation  on  an  area  has  been  altered 
prior  to  an  on-site  evaluation, 
prevalence  of  hydrophytic  vegetation 
will  be  determined  based  upon  the 
hydrophytic  vegetation  which  typically 
exists  on  the  same  hydric  soil  map  unit 
in  the  local  area. 

The  Department  considered  a  number 
of  methods  to  determine  prevalence  of 
hydrophytic  vegetation  within  a  plant 
commimity.  The  chosen  evaluation 
process  is  primarily  based  upon 
research  conducted  by  the  Fish  and 
Wildlife  Service,  U.S.  Department  of  the 
Interior,  and  researchers  at  North 
Carolina  State  University.  The  weighted 
average  method  has  been  selected  to 
determine  prevalence  because  it  is 
relatively  simple  to  perform,  is  as 
accurate  as  odier  methods,  and  is 
objective. 

The  Department  %vill  review  the  use  of 
the  weighted  average  test  and  other 
methodologies  to  determine  a 
prevalence  of  hydrophytic  vegetation. 
The  Department  intends  to  provide 
SCS  handbook  guidance  to  SCS  field 
office  personnel  in  order  to  ensure  that 
office  determinations  regarding  the 
identification  of  weUand  are  made 
based  upon  the  best  possible  -' 

information.  SCS  intends  to  instruct  its  I 
field  office  persoimel  to  use,  in  addition  . 
to  soil  survey  maps,  other  available 


i 


Federal  Register  /  Vol.  51,  No.  124  /  Friday,  June  27,  1986  /  Rules  and  Regulations 23499 


natural  resource  information  such  as 
National  Wetland  Inventory  Maps  and 
ASCS  aerial  photographs  when  making 
wetland  and  determinations.  SCS 
intends  to  provide  in  its  handbook  that 
the  district  conservationist  will  review 
office  determinations  and  make  on-site 
determinations  as  to  whether  an  area 
meets  wetland  criteria  if:  (1)  Soil  survey 
maps  were  not  available  to  support  the 
office  determination;  or  (2)  the 
information  from  the  soil  survey  map 
conflicts  with  information  from  other 
sources  such  as  National  Wetland 
Inventory  Maps  or  ASCS  aerial 
photographs. 

(4)  Definition  of  Converted  Wetland 

Section  1201(a)(4)  of  the  Act  defines 
converted  weUand  as  wetiand  that  has 
been  drained,  dredged,  filled,  leveled,  or 
otheiivise  manipulated  (including  any 
activity  that  results  in  impairing  or 
reducing  the  flow,  circulation,  or  reach 
of  water]  for  the  purpose  or  to  have  the 
effect  of  making  the  production  of  an 
agricultural  commodity  possible  if  such 
production  would  not  have  been 
possible  for  such  action,  and  before  such 
action,  such  land  was  wetland  and  such 
land  was  neither  highly  erodibie  land 
nor  highly  erodibie  cropland. 

Section  12.32(a)  of  the  interim  rule 
provides  that  a  wetland  shall  be 
determined  to  have  been  drained, 
dredged,  fdled,  leveled,  or  otherwise 
manipulated  for  the  purpose  or  to  have 
the  effect  of  making  the  production  of  an 
agricultural  commodity  possible  if  (1) 
one  or  more  of  the  hydric  soils  criteria  of 
such  weUand  has  been  removed  or  (2) 
the  hydrophytic  vegetation  on  such 
weUand  has  been  removed  or  destroyed. 

The  removal  of  one  or  more  of  the 
hydric  soils  criteria  or  the  removal  or 
destruction  of  hydrophytic  vegetation 
removes  one  or  more  of  the  criteria  that 
characterizes  an  area  as  wetland.  The 
removal  of  one  or  more  of  the  hydric 
soils  criteria  or  the  removal  or 
destruction  of  hydrophytic  vegetation  is 
an  objective  measure  of  the  effect  an 
action  has  on  a  wetland.  It  is  a  good 
indication  as  to  whether  the  action  has 
been  taken  for  the  purpose  or  to  have 
the  effect  of  making  the  production  of  an 
agricultural  commodity  possible  on  such 
wetland. 

It  should  be  noted  that  an  area  cannot 
be  determined  to  be  a  converted 
wetland  unless  such  area  was  a  wetland 
before  the  drainage  activity  occurred. 
Therefore,  as  stated  earlier,  in  cases 
where  the  vegetation  has  been  removed, 
modified,  or  destroyed,  SCS  will 
determine  the  prevalence  of  hydrophytic 
vegetation  as  it  existed  prior  to  the 
alteration  based  upon  the  occurrence  of 


such  vegetation  typically  found  on  the 
same  soil  map  unit  in  the  local  area. 

The  Act  also  provides  that  wetland 
shall  not  be  considered  converted 
wetland  if  production  of  an  agricultural 
commodity  on  such  land  during  a  crop 
year  is  possible  as  a  result  of  a  natural 
condition,  such  as  a  drought,  and  is  not 
assisted  by  an  action  of  the  producer 
that  destroys  natural  wetland 
characteristics.  Section  12.32(b)  of  the 
interim  rule  incorporates  these 
provisions. 

During  the  comment  period  for  this 
interim  rule,  the  Department  will  be 
conducting  pilot  testing  regarding  the 
effectiveness  and  practicality  of  the 
criteria  and  methodology  for  making 
determinations  under  the  wetland 
conservation  provisions  of  this  interim 
rule.  This  testing  process  will  be  carried 
out  in  consultation  with  the 
Environmental  Protection  Agency,  the 
U.S.  Fish  and  WUdlife  Service,  and  the 
U.S.  Army  Corps  of  Engineers. 

(5)  Other  Definitions 

Section  1201(a)(1)  of  the  Act  defines 
an  agricultural  commodity  as  any  crop 
planted  and  produced  by  annual  tilling 
of  the  soil  or  on  an  annual  basis  by  one- 
trip  planters  or  sugarcane  planted  or 
produced  in  a  State.  Section  12.2(a)(1)  of 
the  interim  rule  adopts  this  definition. 

Section  12.2(a)(19)  of  the  interim  rule 
defines  the  term  "person"  to  mean  an 
individual,  partnership,  association, 
corporation,  cooperative,  estate,  trust, 
joint  venture,  joint  operation,  or  other 
business  enterprise  or  other  legal  entity 
and,  whenever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any 
agency  thereof  and  such  person's 
affiliates.  Section  12.11  of  the  interim 
rule  specifies  which  persons  shall  be 
considered  to  be  affiliated  for  the 
purposes  of  this  interim  rule. 

For  purposes  of  the  provisions  of  this 
interim  rule  it  has  been  determined  that 
an  agricultural  commodity  shall  be 
considered  to  have  been  "produced"  on 
highly  erodibie  land  or  converted 
wetland  if  the  agricultural  commodity 
has  been  planted.  The  Department 
recognized  that  considerable  damage  to 
such  lands  occurs  at  the  time  of  planting 
with  the  breaking  of  the  land. 

Section  12.2(a)(20)  of  the  rule  defines 
a  "producer"  as  a  person  who,  as  owner, 
landlord,  tenant  or  sharecropper,  is 
entiUed  to  share  in  the  crops  available 
for  marketing  from  the  farm  or  in  the 
proceeds  thereof  This  definition  is 
consistent  with  the  definition  for  a 
"producer"  as  set  forUi  in  7  CFR  719.2(t). 

Section  1201(a)(5)  of  the  Act  provides 
that  a  field  shall  have  the  same 
definition  as  it  is  defined  in  7  CFR 
718.2(b)(9).  7  CFR  718.2(b)(9)  defines  a 


field  as  a  part  of  a  farm  which  is 
separated  from  the  balance  of  the  farm 
by  permanent  boundaries  such  as 
fences,  permanent  waterways, 
woodlands,  croplines  in  cases  where 
farming  practices  make  it  probable  that 
such  cropline  is  not  subject  to  change,  or 
other  similar  features.  Accordingly. 
§  12.2(a)(ll)  of  the  interim  rule  adopts 
this  definition. 

(6)  Farmers  Home  Administration  Loans 

Sections  1211(1)(E)  and  1221(1)(E)  of 
the  Act  provide  that  a  person  shall  not 
be  eligible  for  any  loans  made,  insured, 
or  guaranteed  under  any  provisions  of 
law  administered  by  the  FmHA  if  the 
Secretary  determines  that  the  proceeds 
of  such  loans  will  be  used  for  either  a 
purpose  that  will  contribute  to  excessive 
erosion  of  highly  erodibie  land  or  a 
purpose  that  will  contribute  to 
conversion  of  a  wetland  for  agricultural 
production.  FmHA  has  amended  its 
regulations  by  adding  Exhibit  M  and  has 
made  other  conforming  changes  to  its 
Farmer  Program  loan  making  regulations 
for  the  purpose  of  implementing  the 
requirements  of  the  Act.  The 
amendments  make  it  clear  that  an 
applicant  will  not  be  eligible  for  a  Farm 
Operating  Loan,  Farm  Ownership  Loan, 
Emergency  Loan,  or  Soil  and  Water 
Loan  if  FmHA  determines  that  the 
proceeds  of  such  insured  or  guaranteed 
loan  will  be  used  for  either  a  purpose 
that  will  contribute  to  excessive  erosion 
of  highly  erodibie  land  or  a  purpose  that 
will  contribute  to  conversion  of  a 
wetland  for  agricultural  production. 

(7)  Federal  Crop  Insurance 

In  accordance  with  the  provisions  of 
this  interim  rule,  FCIC  shall  deny  crop 
insurance  to  persons  who  produce  an 
agricultural  commodity  on  highly 
erodibie  land  or  converted  weUand. 
Regulations  governing  the  eligibility  of  a 
producer  to  obtain  crop  insurance  shall 
be  amended  to  conform  to  the 
provisions  of  this  rule.  FCIC  shall 
require  producers  participating  in  the 
crop  insurance  program  to  provide  a 
certification  to  FCIC  as  required  in 
§  12.7  of  the  interim  rule.  All  direct 
marketing  insurance  companies  under 
contract  with  FCIC,  reinsured 
companies,  and  current  insureds  shall 
be  required  to  comply  with  the 
provisions  of  this  rule.  Because 
insurance  policies  are  in  effect  and 
liability  already  assumed  for  the  1986 
crop  year,  FCIC  will  require  compliance 
with  the  provisions  of  this  rule 
beginning  with  the  1987  crop  year. 
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(8)  Exemptions 

Section  1212  of  the  Act  provides  that, 
during  the  period  beginning  December 
23. 1985.  and  ending  on  the  later  of 
January  1. 1990.  or  the  date  that  is  2 
years  after  the  date  land  on  which  a 
crop  of  an  agricultural  commodity  is 
produced  was  mapped  by  the  SCS.  no 
person  shall  become  ineligible  under  the 
highly  erodible  land  conservation 
provisions  for  program  loans,  payments, 
and  benefits  as  the  result  of  the 
production  of  a  crop  of  an  agricultural 
commodity  on  any  land  that  was:  (a) 
Cultivated  to  produce  any  of  the  1981 
through  1985  crops  of  an  agricultural 
commodity;  or  (b)  set-aside,  diverted  or 
otherwise  not  cultivated  under  a 
program  administered  by  the  Secretary 
for  any  such  crops  to  reduce  production 
of  an  agricultural  commodity. 

These  exemptions  allow  a^ected 
persons  to  continue  the  production  of 
agricultural  commodities  on  highly 
erodible  land  through  January  1. 1990  (or 
2  years  after  SCS  maps  the  land), 
without  having  to  actively  apply  a 
conservation  plan  to  maintain  program 
eligibility.  This  provision  has  been 
incorporated  in  S  12.5(a)  of  the  interim 
rule.  This  exemption  is  applicable  only 
in  cases  where  the  land  was  cultivated 
to  produce  an  agricultural  commodity  or 
was  used  as  set-aside  or  diverted 
acreage  under  any  production 
adjustment  program.  Land  that  was 
devoted  to  perennial  crops  not  requiring 
annual  tilling  during  the  years  1981-1985 
is  not  included,  since  such  plants  are  not 
included  in  the  defmition  of  agricultural 
commodity  as  set  forth  in  the  Act 

Section  1212  of  the  Act  also  provides 
that  no  person  shall  become  ineligible 
under  the  highly  erodible  land 
conservation  provisions  for  program 
loans,  payments,  and  benefits  as  the 
result  of  the  production  of  a  crop  of  an 
agricultural  commodity  planted  before 
December  23, 1985,  or  during  any  crop 
year  beginning  before  such  date.  This 
exemption  is  incorporated  in  the  interim 
rule. 

Section  1212  of  the  Act  also  provides 
that  no  person  shall  become  ineligible 
for  program  payments  as  the  result  of 
the  production  of  a  crop  of  an 
agricultural  commodity  on  highly 
erodible  land  if  such  person  is  using  a 
conservation  system  on  such  land.  This 
provision  is  incorporated  in  the  rule.  A 
person  is  considered  to  be  using  an 
approved  conservation  system  when  the 
planned  conservation  practices  are 
being  used  on  the  land  in  accordance 
with  the  conservation  plan. 

Additionally,  section  1212  of  the  Act 
provides  that  if.  as  of  January  1. 1990,  or 
2  years  after  the  SCS  has  completed  a 


soil  survey  for  the  farm,  whichever  is 
later,  a  person  is  actively  applying  a 
conservation  plan  based  upon  the  local 
SCS  technical  guide,  such  person  shall 
have  until  January  1. 1995.  to  comply 
with  the  plan  without  being  subject  to 
program  ineligibility.  This  provision 
applies  only  in  cases  where  the  highly 
erodible  land  was  cultivated  to  produce 
any  of  the  1981  through  1985  crops  of  an 
agricultural  commodity  or  the  highly 
erodible  land  was  used  as  set-aside, 
diverted  or  otherwise  not  cultivated 
under  a  program  administered  by  the 
Secretary  for  any  such  crops  to  reduce 
production  of  an  agricultural 
commodity.  This  provision  was 
incorporated  in  S  12.5(b)  of  the  interim 
rule. 

Section  12.5(c)(4)  of  the  interim  rule 
exempts  persons  horn  the  ineligibility 
provisions  of  the  interim  rule  if  such 
person  produced  a  crop  of  an 
agricultural  commodity  on  highly 
erodible  land  in  rehance  on  an  agency 
determination  that  such  land  was  not 
highly  erodible. 

Section  1222(a)  of  the  Act  provides,  in 
part,  that  no  person  shall  become 
ineligible  under  the  wetland 
conservation  provisions  for  program 
benefits  as  the  result  of  the  production 
of  a  crop  of  an  agricultural  commodity 
on  converted  wetland  if  the  conversion 
of  such  wetland  was  commenced  before 
the  date  of  enactment  of  the  Act 
(December  23, 1985). 

It  has  been  determined  that  a  person 
shall  be  considered  to  have  commenced 
the  conversion  of  a  wetland  by 
December  23, 1985,  if,  prior  to  December 
23, 1985.  such  person:  (1)  Began 
substantial  earth  moving  for  the  purpose 
of  draining  the  wetland  or  (2)  legally 
and  financially  committed  substantial 
funds,  by  entering  into  a  contract  for 
earth  moving,  or  otherwise,  for  the 
purpose  of  draining  the  wetland.  The 
Department  shall  determine  the  amount 
of  land  which  is  exempt  under  this 
provision  based  upon  the  amount  of 
land  which  would  be  drained  by  the 
earth  moving  required  in  the  contract  or, 
if  there  is  no  contract,  which  would  be 
drained  by  the  earth  moving  which  had 
begun  prior  to  December  23. 1985. 

Section  1222(a)  of  the  Act  provides 
that  no  person  shall  become  ineligible 
under  the  wetland  conservation 
provisions  for  program  loans,  payments, 
and  beneHts  as  a  result  of  the 
production  of  a  crop  of  an  agricultural 
commodity  on  an  artiBcial  lake,  pond,  or 
wetland  created  by  excavating  or  diking 
nonwetland  to  collect  and  retain  water 
for  purposes  such  as  water  for  livestock, 
fish  production,  irrigation  (including 
subsurface  irrigation),  settling  basin, 
cooling,  rice  production,  or  flood  control. 


This  provision  allows  a  producer  to 
produce  agricultural  commodities  on 
lands  resulting  from  the  conversion  of 
artificial  wetland  that  was  itself  created 
from  nonwetland  and  still  maintain 
eligibility  for  program  benefits. 

Section  12.31(c)  of  the  interim  rule 
provides  that  a  wetland  shall  be 
considered  to  be  an  artificial  wetland  if 
such  wetland  meets  the  criteria  for 
classification  as  a  wetland  but  would 
not  meet  such  criteria  if  the  area  was  in 
its  natural,  undrained  state.  The  rule 
also  provides  that  wetlands  created  in 
order  to  mitigate  the  loss  of  other 
wetlands  as  a  result  of  irrigation  or 
flood  control  projects  shall  not  be 
considered  to  be  artificial  wetlands. 

Under  the  exemptions  listed  in 
section  1222  of  the  Act,  the  Secretary 
may  also  exempt  a  person  from  the 
wetland  conservation  provisions  of  the 
Act  with  respect  to  any  action 
associated  with  the  production  on  an 
agricultural  commodity  on  converted 
wetland  if  the  effects  of  such  action 
individually  and  in  connection  with  all 
other  similar  actions  authorized  by  the 
Secretary  in  the  area  on  the 
hydrological  and  biological  aspects  of 
wetlands  are  minimal   Section  12.31(d) 
of  the  rule  provides  that  SCS,  in 
consultation  with  the  Fish  and  Wildlife 
Service.  U.S  Department  of  the  Interior; 
shall  determine  through  an  on-site 
evaluation  whether  any  such  actions 
shall  have  only  a  minimal  impact  on 
wetlands.  The  determination  will  be 
based  upon  an  environmental 
evaluation  analyzing  the  effect  of  the 
action  on  the  maintenance  of  wetland 
values.  The  environmental  evaluation  of 
the  proposed  wetland  alteration 
activities  will  provide  a  determination 
as  to  whether  or  not  the  effects  of  such 
alteration  will  be  minimal  in  relation  to 
the  wetland  and  its  values.  The 
Department  will  review  different 
methodologies  (such  as  the  Adamus 
method,  which  is  a  test  developed  by 
the  Federal  Highway  Administration  for 
the  purpose  of  determining  wetland 
functional  values)  for  the  purpose  of 
analyzing  the  effect  of  an  action  on  the 
maintenance  of  wetland  values. 

A  review  of  the  legislative  history 
concerning  minimal  effects  indicates 
that  a  minimal  effect  is  one  which  does 
not  significantly  alter  wetland  functional 
values  and  that  the  minimal  effect 
exemption  is  expected  to  be  rarely  used. 

Since  this  interim  rule  was  not  issued 
in  advance  of  the  planting  of  the  1966 
crops  of  agricultiu^I  commodities,  it  has 
been  determined  that,  in  order  to  ensure 
a  fair  and  reasonable  determination  of 
ineligibility,  producers  should  not  be 
denied  eligibility  for  program  benefits 
with  respect  to  the  1986  crop  under  the 
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provisions  of  this  interim  rule. 
Therefore,  §  12.5(f)  of  the  interim  rule 
provides  that  a  person  shall  not  be 
determined  to  be  ineligible  under  the 
provisions  of  the  interim  rule,  for  any 
program  benefits  with  respect  to  the 
production  of  a  crop  of  a  commodity 
which  was  planted  during  the  period 
December  23, 1985,  through  June  27, 
1986. 

(9)  CompUance 

The  Department  will  not  rely  entirely 
on  certifications  (as  provided  in 
accordance  with  S  12.7  of  the  interim 
rule)  in  determining  whether  a  person 
has  produced  an  agricultural  commodity 
on  highly  erodible  land  or  on  converted 
wetland.  ASCS  will  inspect  annually  a 
representative  number  of  farms  to 
determine  whether  persons  are  adhering 
to  the  requirements  of  eligibility  set 
forth  in  this  interim  rule.  In  the  past, 
ASCS  has  inspected  at  least  15  percent 
of  the  farms  which  are  identified  on  field 
certifications. 

The  Department  will  also  withhold  or 
require  a  refund  of  any  program  benefits 
otherwise  due  a  person  if  the  person 
adopts  or  participates  in  adopting  any 
scheme  or  device  designed  to  evade  or 
which  has  the  effect  of  evading  the 
provisions  of  this  interim  rule.  Program 
benefits  will  be  denied  persons  who 
attempt  to  maintain  their  eligibility  for 
program  benefits  by  creating  entities 
that  serve  as  the  person's  alter  ego  and 
produce  on  either  highly  erodible  land  or 
converted  wetland. 

B.  7  CFR  ftrt  1940— General 

In  order  to  implement  the  provisions 
of  Subtitles  B  and  C  of  Title  XII  of  the 
Act,  it  has  been  determined  to  amend 
subpart  G  of  Part  1940  of  Chapter  XVIII 
of  Title  7  of  the  CFR  by  adding  a  new 
Exhibit  M.  This  amendment  applies  to 
insured  Farm  Operating  Loans.  Farm 
Ownership  Loans,  Emergency  Loans, 
and  Soil  and  Water  Loans,  and  also 
Farmer  Program  Guaranteed  Loans  and 
explains  the  circumstances  under  which 
applicants  and  borrowers  proposing  to 
produce  an  agricultural  commodity  on  a 
converted  wetland  or  a  ffeld  on  which 
highly  erodible  land  is  predominant  will 
be  determined  to  be  ineligible  for  FmHA 
finalcial  assistance. 

Exhibit  M  incorporates  the  provisions 
of  7  CFR  Part  12  with  respect  to  the 
implementation  of  the  Act  FmHA  will 
coordinate  its  activities  in  implementing 
the  Act  with  the  Soil  Conservation 
Service  (SCS).  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  and  the  Federal  Crop  Insurance 
Corporation  (FCIC). 

Paragraph  5  of  Exhibit  M  provides 
that  each  applicant  at  the  time  of  loan 


application,  must  consult  with  SCS  to 
determine  if  the  applicant's  farm 
property  contains  any  wetland  or  highly 
erodible  land,  and  if  so.  whether  any  of 
the  exemptions  contained  in  7  CFR  12.5 
apply.  This  consultation  with  SCS  need 
not  be  repeated  by  the  applicant  for  a 
subsequent  loan  as  long  as  there  is  no 
change  in  either  the  applicant's  farm 
property  or  the  status  of  any  previous 
exemptions. 

Paragraph  5  of  Exhibit  M  also 
provides  that  if  any  applicant's  property 
contains  wetlands  or  highly  erodible 
land,  the  applicant  must  certify  that  the 
proceeds  of  the  FmHA  loan  will  not  be 
used  for  either  (1)  A  purpose  that  will 
contribute  to  conversion  of  a  wetland  to 
produce  an  agricultural  commodity,  or 
(2)  a  purpose  that  will  contribute  to  the 
production  of  an  agricultural  commodity 
on  a  nonexempt  field  on  which  highly 
erodible  land  is  predominant  unless 
such  production  is  done  is  accordance 
with  an  approved  conservation  system. 
Compliance  with  these  procedures  will 
be  documented  by  FmHA  as  a  part  of  its 
environmental  assessment  process.  If  an 
applicant  does  plan  to  use  the  proceeds 
of  an  FmHA  loan  to  convert  a  wetland 
for  agricultural  production  or  to  produce 
an  agricultural  commodity  on  a 
nonexempt  field  on  which  highly 
erodible  land  is  predominant  such 
applicant  will  not  be  eligible  for  the 
loan. 

During  the  term  of  a  loan  received  by 
a  borrower  whose  property  contains  a 
wetland  or  a  field  on  whidi  highly 
erodible  land  is  predominant  FmHA 
will  review  the  borrower's  compliance 
with  the  provisions  of  Exhibit  M  as  an 
element  of  loan^servicin^  which  includes 
scheduled  farm  visits,  development  of  a 
farm  plan  of  operation,  and  other 
contacts  with  borrowers.  Lenders  of 
FmHA  guaranteed  loans  are  also 
responsible  for  monitoring  compliance 
as  part  of  their  servicing  activities.  If  it 
is  determined  that  a  borrower  has 
misused  the  proceeds  of  an  FmHA 
insured  loan,  as  defined  in  Exhibit  M, 
that  loan  will  be  declared  to  be  in 
default.  In  a  similar  case  for  a 
guaranteed  loan,  any  failure  of  the 
lender  to  adequately  implement  the 
compliance  requirements  of  Exhibit  M 
will  be  considered  negligent  servicing 
and  any  loss  attributed  to  such  negligent 
servicing  will  not  be  paid  by  FmHA. 

The  basic  need  to  amend  Subpart  G  of 
Part  1940  stems  from  the  language  in 
sections  1211(1)(E)  and  1221(1  )(E)  of  the 
Act.  They  provide  that  a  person  shall 
not  be  eligible  for  any  loans  made, 
insured,  or  guarantee!  under  any 
provisons  of  law  administered  by  FmHA 
if  the  Secretary  determines  that  the 
proceeds  of  such  loans  will  be  used  for 


either  a  purpose  that  will  contribute  to 
excessive  erosion  of  highly  erodible 
land  or  a  purpose  that  will  contribute  to 
the  conversion  of  a  wetland  for 
agricultural  production.  It  has  been 
determined  and  is  so  stated  in 
paragraph  3  of  Exhibit  M  that  excessive 
erosion  of  highly  erodible  land  results 
whenever  a  nonexempt  field  on  which 
highly  erodible  land  is  predominant  is 
used  to  produce  an  agricultural 
commodity  without  conformance  to  an 
approved  conservation  system.  This 
position  has  been  taken  because  it  is 
consistent  with  the  standard  set  by  the 
Act  for  the  production  of  an  agricultural 
commodity  on  nonexempt  highly 
erodible  land.  That  is,  such  production 
must  be  done  in  accordance  with  an 
approved  conservation  system. 
A  second  issue  related  to  the 
implementation  of  section  1211(1)(E)  is 
the  definition  of  the  phrase  "a  purpose 
that  contributes  to"  excessive  erosion  or 
conversion  of  a  wetland.  It  has  been 
determined  and  is  so  stated  in 
paragraph  3  of  Exhibit  M  that  the 
proceeds  of  a  loan  will  be  considered  to 
be  used  for  a  purpose  that  contributes  to 
excessive  erosion  or  conversion  of  a 
wetland  if  proceeds  are  used  to 
purchase  the  affected  land,  plan  the 
conversion,  drain  or  plow  the  land,  and 
plant  an  agricultural  commodity  on  a 
nonexempt  converted  wetland  over  any 
of  the  ten  years  following  the 
conversion.  The  use  of  a  ten-year  period 
following  the  crop  year  in  which  the 
wetland  was  converted  has  been 
selected  because  this  period  provides  a 
clear  economic  break  or  economic 
disincentive  to  the  approach  of  using 
non-FmHA  funds  to  convert  a  wetland 
and  then  applying  for  FmHA  funds  to 
cultivate  the  converted  wetland.  From  a 
economic  perspective,  it  would  not  be 
economically  feasible  for  a  person  to 
take  such  an  approach  in  hopes  of 
obtaining  FmHA  funding  if  such  funding 
is  not  possible  until  ten  years  into  the 
future.  Consequently,  after  ten  years 
there  is  no  longer  a  nexus  between  the 
conversion  and  the  use  of  FmHA 
proceeds  for  FmHA  to  determine  that 
the  proceeds  of  the  loan  are  being  used 
for  a  purpose  that  contributes  to 
conversion  of  a  wetland  for  agricultural 
production.  An  alternative  to  the  above 
definition  was  considered  which  would 
cover  only  those  proceeds  used  for  costs 
directly  associated  with  the  conversion 
of  the  wetland  or  the  plowing  of  the 
highly  erodible  land.  This  second 
alternative  was  not  adopted  because  it 
provides  too  limited  an  approach  in 
meeting  the  legislation's  purpose  of 
reducing  the  conversion  of  wetland  and 
the  cultivation  of  highly  erodible  land 
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when  accommodated  by  USDA  nnancial 
assistance  programs.  Furthermore,  the 
selected  approach  makes  FmHA's 
implementation  procedures  more 
consistent  with  those  of  the  other 
affected  USOA  agencies. 

Conforming  changes  to  the  Fanner 
Program  loanmaking  regulations  are 
also  being  made  to  insure  that  the 
reqiu.ements  found  in  Exhibit  M  are 
considered  before  such  loans  are 
approved  or  guaranted. 

List  of  Subjects 

7  CFR  Part  12 

Highly  erodible  land.  Wetland. 
Conservation,  Price  support  programs. 
Federal  crop  insurance.  Farmers  Home 
Administration  loans.  Incorporation. 
Loan  programs — Agriculture, 
Environmental  protection. 

7  CFR  Part  1940 

Endangered  and  threatened  wildlife. 
Environmental  protection,  Floodplains. 
National  wild  and  scenic  river  system. 
Natural  resources.  Recreation,  Water 
supply. 

7  CFR  Part  1941 

Crops,  Livestock.  Loan  programs — 
Agriculture.  Rural  areas,  Youth. 

7  CFR  Part  1943 

Credit.  Loan  programs — Agriculture, 
Recreation,  Water  resources. 

7  CFR  Part  1945 

Agriculture,  Disaster  assistance.  Loan 
programs — Agriculture. 

7  CFR  Part  1980 

Agriculture,  Loan  programs — 
Agricultxire. 

Accordingly,  the  regulations  of 
Subtitle  A  and  Chapter  XVUI  of  Title  7 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

SuMitto  A-Offlc«  of  th*  S«cmtary  of 
AgricultiM* 

1.  Subtitle  A — Office  of  the  Secretary 
of  Agriculture  is  amended  by  adding  a 
new  Part  12,  Highly  Erodible  Land  and 
Wetland  Conservation,  as  follows: 

PART  12— HIGHLY  ERODIBLE  LAND 
AND  WETLAND  CONSERVATION 

Supart  A — Ganaral  Provisions 

t 

12.1  General. 

12.2  Definitions. 

12.3  Applicability. 

12.4  Detennination  of  ineligibility. 

12.5  Exemptions. 

12.6  Administration. 

12.7  Certification. 


Sec 

12.8  Action  based  upon  advice  or  action  of 
Department. 

12.9  Scheme  or  device. 

12.10  Appeals. 

12.11  AffiUated  persons. 

Stibpwt  B— WonWIcatton  of  HigMy  ErodlMo 
LMtd 

12.20  Responsibilities  of  Soil  (Conservation 
Service. 

12.21  Criteria  for  identifying  highly  erodible 
lands. 

12.22  Field  application  of  highly  erodible 
map  units. 

12.23  Reconsideration  and  appeals. 

Subpert  C— Wttond  Con— rvrtlon 

12.30  Responsibilities  oi  Soil  Conservation 
Service. 

12.31  Criteria  for  identification  of  wetland. 

12.32  Criteria  for  identification  of  converted 
wetland. 

12.33  Wetland  determination  procedures. 

Authority:  Sees.  1201-1223. 1241-1244  of 
Pub.  L  9&-19e  (99  Stat  1504  et  seq.:  16  U5.C 
3«n-3823,  3841-3844). 

Subpart  A— General  Provisions 

S12.1    GenoraL 

(a)  This  part  sets  forth  the  terms  and 
conditions  tmder  which  a  person,  who, 
after  E)ecember  23. 1985.  produces  an 
agricultural  commodity  on  highly 
erodible  land  or  converted  wetland, 
shall  be  determined  to  be  ineligible  for 
certain  benefits  provided  by  the  U.S. 
Department  of  Agriculture. 

(b)  The  purposes  of  the  provisions  of 
this  part  are  to  remove  certain 
incentives  for  persons  to  produce 
agric\iltural  commodities  on  highly 
erodible  land  or  converted  wetland  and 
to  thereby — 

(1)  Reduce  soil  loss  diteto  wind  and 
water  erosion: 

(2)  Protect  the  Nation's  long  term 
capability  to  produce  food  and  fiber 

(3)  Reduce  sedimentation  and  improve 
water  quality; 

(4)  Assist  in  preserving  the  Nation's 
wetlands;  and 

(5)  Curb  production  of  surplus 
commodities. 

SIU    DotMtion*. 

(a)  The  following  definitions  shall  be 
applicable  for  the  purposes  of  this  part: 

(1)  "Agricultural  commodity"  means 
any  crop  planted  and  produced  by 
annual  tilling  of  the  soil  or  on  an  annual 
basis  by  one-trip  planters  or  sugarcane 
planted  or  produced  in  a  State; 

(2)  "ASCS"  means  the  Agricultural 
Stabilization  and  Conservation  Service, 
an  agency  of  the  U.S.  Department  of 
Agricultiu^  which  is  generally 
responsible  for  administering 
commodity  production  adjustment  and 
certain  conservation  programs  of  the 
Department: 


(3)  "Conservation  District  (CD)" 
means  a  subdivision  of  a  State 
organized  pursuant  to  the  applicable 
State  Soil  Conservation  District  Law: 

(4)  "Conservation  plan"  means  the 
plan  describing  the  conservation  system 
which  must  be  or  has  been  established 
on  highly  erodible  cropland  in  order  to 
control  erosion  on  such  land: 

(5)  "Conservation  system"  means  the 
part  of  a  cropland  resource  management 
system  for  a  field  or  group  of  fields  that 
provides  for  cost  efficient  and  practical 
erosion  reduction  based  upon  the 
standards  set  forth  in  the  SCS  field 
office  technical  guide.  A  conservation 
system  may  include  single  practices  or  a 
combination  of  practices; 

(6)  "Converted  wetland"  means 
wetland  that  has  been  drained,  dredged, 
filled,  leveled,  or  otherwise  manipulated 
(including  any  activity  that  results  in 
impairing  or  reducing  the  flow, 
circulation,  or  reach  of  water)  for  the 
purpose  or  to  have  the  effect  of  making 
the  production  of  an  agriculttiral 
commodity  possible  if:  (i)  Such 
production  would  not  have  been 
possible  but  for  such  action:  and  (ii) 
before  such  action  (A)  such  land  was 
wetland:  and  (6)  such  land  was  neither 
highly  erodible  land  nor  highly  erodible 
cropland: 

(7)  "CCC  means  the  Commodity 
Credit  Corporation,  a  wholly-owned 
government  corporation  within  the  U.S. 
Department  of  Agriculture  organized 
under  the  provisions  of  15  U.S.C  714  et 

(8)  "Department"  means  the  U.S. 
Department  of  Agriculture: 

(9)  "FmHA"  means  the  Farmers  Home 
Administration,  an  agency  of  the  U.S. 
Department  of  Agriculture  which  is 
generally  responsible  for  providing  farm 
loans  and  loan  guarantees  tmder  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1921  etseq.) 
and  other  laws: 

(10)  "FCIC"  means  the  Federal  Crop 
Insurance  Corporation,  a  wholly-owned 
government  corporation  within  the  U.S. 
Department  of  Agriculture  organized 
imder  the  provisions  of  7  U.S.C.  1501  et 
seq.; 

(11)  "Field"  means  a  part  of  a  farm 
which  is  separated  from  the  balance  of 
the  farm  by  permanent  boimdaries  such 
as  fences,  roads,  permanent  waterways, 
woodlands  or  croplines  In  cases  where 
farming  practices  make  it  probable  that 
such  cropline  is  not  subject  to  change,  or 
other  similar  features; 

(12)  "Highly  erodible  land"  means 
land  that,  if  used  to  produce  an 
agricultural  commodity,  would  have  an 
excessive  average  annual  rate  of  soil 
erosion  as  determined  through 
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application  of  factors  from  the  imiversal 
soil  loss  equation  and  the  wind  erosion 
equation,  including  factors  for  climate, 
soil  erodibility,  and  field  slope; 

(13)  "Hydric  soils"  means  soil  that,  in 
its  undrained  condition,  is  saturated, 
flooded,  or  ponded  long  enough  during  a 
growing  season  to  develop  an  anaerobic 
condition  that  supports  the  growth  and 
regeneration  of  hydrophytic  vegetation; 

(14)  "Hydrophytic  vegetation"  means 
a  plant  growing  in — 

(i)  Water;  or 

(ii)  A  substrate  that  is  at  least 
periodically  deficient  in  oxygen  during  a 
growing  season  as  a  result  of  excessive 
water  content; 

(15)  "Landlord"  means  a  person  who 
rents  or  leases  farmland  to  another 
person: 

(16)  "Local  ASCS  office"  means  the 
county  office  of  the  Agriculture 
Stabilization  and  Conservation  Service 
serving  the  coimty  or  a  combination  of 
coimties  in  the  area  in  which  the 
producer's  land  is  located  for 
administration  purposes; 

(17)  "Operator"  means  the  person  who 
is  in  general  control  of  the  farming 
operations  on  the  farm  during  the  crop 
year, 

(18)  "Owner"  means  a  person  who  has 
legal  ownership  of  farmland  including  a 
person  who  is  purchasing  farmland 
tmder  contract; 

(19)  "Person"  means  an  individual, 
partnership,  association,  corporation, 
cooperative,  estate,  trust,  joint  venture, 
joint  operation,  or  other  business 
enterprise  or  other  legal  entity  and. 
whenever  applicable,  a  State,  a  political 
subdivision  of  a  State,  or  any  agency 
thereof  and  such  person's  affiliates  as 
provided  in  S  12.11  of  this  part; 

(20)  "Producer"  means  a  person  who. 
as  owner,  landlord,  tenant  or 
sharecropper,  is  entitled  to  share  in  the 
crop  available  for  marketing  from  the 
farm  or  in  the  proceeds  thereof; 

(21)  "Secretary"  means  the  Secretary 
of  the  U.S.  Department  of  Agriculture; 

(22)  "Sharecropper"  means  a  producer 
who  performs  work  in  connection  with 
the  production  of  a  crop  imder  the 
supervision  of  the  operator  and  who 
receives  a  share  of  such  crop  for  such 
labor 

(23)  "SCS"  means  the  Soil 
Conservation  Service,  a  technical 
conservation  agency  within  the  U.S. 
Department  of  Agriculture  which  is 
generally  responsible  for  providing 
technical  assistance  in  matters  of  soil 
and  water  conservation  and  for 
administering  certain  conservation 
programs  of  the  Department: 

(24)  "Soil  map  unit"  means  an  area  of 
the  landscape  shown  on  a  soil  map 
which  consists  of  one  or  more  soils: 


(25)  "Tenant"  means  a  person  usually 
called  a  "cash  tenant",  "fixed-rent 
tenant",  or  "standing  rent  tenant"  who 
rents  land  from  another  for  a  fixed 
amount  of  cash  or  a  fixed  amount  of  a 
commodity  to  be  paid  as  rent;  or  a 
person  (other  than  a  sharecropper) 
usually  called  a  "share  tenant"  who 
rents  land  from  another  person  and  pays 
as  rent  a  share  of  the  crops  or  proceeds 
therefrom.  A  tenant  shall  not  be 
considered  the  farm  operator  if  the 
tenant  does  not  have  control  of  the  farm 
operation;  and 

(26)  "Wetland."  except  when  such 
term  is  part  of  the  term  "converted 
wetland,"  means  land  that  has  a 
predominance  of  hydric  soils  and  that  is 
inimdated  or  saturated  by  surface  or 
ground  water  at  a  frequency  and 
duration  sufficient  to  support  and  that 
under  normal  circumstances  does 
support  a  prevalence  of  hydrophytic 
vegetation  typically  adapted  for  life  in 
saturated  soil  conditions. 

(b)  In  the  regulations  in  this  part  and 
in  all  instructions,  forms,  and  documents 
in  connection  therewith,  all  other  words 
and  phrases  specifically  relating  to 
ASCS  operations  shall,  unless  the 
context  of  subject  matter  otherwise 
requires,  have  the  meanings  assigned  to 
them  in  the  regulations  governing 
reconstitutions  of  farms,  allotments  and 
bases  (7  CFR  Part  719). 

{124    Apptlcability. 

The  provisions  of  this  part  shall  apply 
to  private  land,  Indian  tribal  land,  and 
State  or  local  government  owned  land  in 
the  50  States,  the  Commonwealth  of 
Puerto  Rico,  Guam,  the  Virgin  Islands  of 
the  United  States,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

S  12.4    Dctormination  of  in*Hgtt>lllty. 

(a)  Except  as  provided  in  §  12.5,  any 
person  who.  after  December  23. 1985. 
produces  an  agricultural  commodity  on 
a  field  in  which  highly  erodible  land  is 
predominant  or  on  converted  wetiand 
shall  be  ineligible: 

(1)  As  to  any  commodity  produced  on 
any  land  during  that  crop  year  by  such 
person: 

(i)  For  any  type  of  price  support  or 
payment  made  available  under  the 
A^cultiiral  Act  of  1949.  the  CCC 
Charter  Act,  or  any  other  Act; 

(ii)  For  a  farm  storage  facility  loan 
made  under  section  4(h)  of  the  CCC 
Charter  Act; 

(iii)  For  any  disaster  payments  made 
under  the  Agricultural  Act  of  1949; 

(iv)  For  crop  insurance  imder  the 
Federal  Crop  Insurance  Act; 


(v)  For  a  loan  made,  insured,  or 
guaranteed  under  the  Consolidated 
Farm  and  Rural  Development  Act  or  any 
other  provision  of  law  administered  by 
the  FmHA.  if  FmHA  determines  that  the 
proceeds  of  such  loan  will  be  used  for  a 
purpose  that  will  contribute  to  excessive 
erosion  of  highly  erodible  land  or  to 
conversion  of  wetland  for  agricultural 
production;  or 

(2)  For  a  payment  made  under  section 
4  or  5  of  the  CCC  Charter  Act  during 
such  crop  year  for  the  storage  of  an 
agricultural  commodity  owned  by  CCC 

(b)  A  person  shall  be  determined  to 
have  produced  an  agricultural 
conunodity  on  a  field  in  which  highly 
erodible  land  is  predominant  or  on 
converted  wetland  if: 

(1)  SCS  has  determined  either  that— 
(i)  Highly  erodible  land  is 

predominant  in  such  field  or 
(ii)  The  land  is  converted  wetiand; 

(2)  ASCS  has  determined  that  the 
person,  as  owner,  landlord,  tenant  or 
sharecropper,  is  entitied  to  share  in  the 
crops  available  for  marketing  from  the 
land,  or  in  the  proceeds  thereof;  and 

(3)  ASCS  has  determined  that  the  land 
is  planted  to  an  agricultural  commodity 
or  was  planted  to  an  agricultural 
commodity  during  the  year  for  which  the 
person  is  requesting  benefits. 

§12^    Extmptions. 

(a)  During  the  period  beginning  on 
December  23, 1985,  and  ending  on  the 
later  of  January  1, 1990,  or  the  date  that 
is  two  years  after  the  date  land  on 
which  a  crop  of  an  agricultural 
commodity  is  produced  was  mapped  by 
the  SCS  for  purposes  of  classifying  such 
land  as  highly  erodible,  and  except  as 
provided  in  paragraph  (b)  of  this  section, 
no  person  shall  be  determined  to  be 
ineligible  for  benefits  in  accordance 
with  this  part  as  the  result  of  the 
production  of  a  crop  of  an  agricultural 
commodity  on  any  highly  erodible  land: 

(1)  That  was  planted  to  an  agricultural 
conunodity  in  any  year  1981  through 
1985;  or 

(2)  That  was  set  aside,  diverted  or 
otherwise  not  cultivated  under  a 
program  administered  by  the  Secretary 
for  any  such  crops  to  reduce  production 
of  an  agricultural  commodity. 

(b)  Conservation  plan.  (1)  With 
respect  to  the  production  of  an 
agricultural  commodity  on  any  land 
identified  in  paragraph  (a)  of  this 
section,  if,  as  of  January  1, 1990,  or  the 
date  that  is  2  years  after  the  date  SCS 
has  completed  a  soil  survey  for  the  farm, 
whichever  is  later,  a  person  is  actively 
applying  a  conservation  plan  based  on 
the  local  SCS  technical  guide  and 
approved  by  the  CD,  in  consultation 


23504 Federal  Register  /  Vol.  51.  No.  124  /  Friday.  June  27.  1986  /  Rules  and  Regulations 


with  the  local  ASC  committees  and  SCS 
acting  on  behalf  of  the  Secretary,  or  by 
SCS  acting  on  behalf  of  the  Secretary, 
such  person  shall  have  until  January  1. 
1995,  to  fully  comply  with  the  plan 
without  being  determined  to  be 
ineligible  for  beneHts  in  accordance 
with  S  12.4  of  this  part. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  a  conservation 
plan  developed  for  the  purposes  of  this 
paragraph  and  a  conservation  system 
developed  for  the  purposes  of  paragraph 
(c)  of  this  section  must  provide  for  the 
reduction  of  soil  loss  to  a  level  not  in 
excess  of  the  soil  loss  tolerance  level 
established  for  the  soil  that  is  the 
subject  of  the  plan. 

(3)  A  conservation  plan  developed  for 
the  purposes  of  this  paragraph  and  a 
conservation  system  developed  for  the 
purposes  of  paragraph  (c)  of  this  section 
may  provide  for  the  reduction  of  soil 
loss  to  a  level  not  in  excess  of  two  times 
the  soil  loss  tolerance  level  established 
for  the  soil  that  is  the  subject  of  the  plan 
if  SCS  determines,  through  the 
application  of  reasonable  judgement  of 
local  professional  soil  conservationists 
and  after  consideration  of  the  economic 
consequences  in  establishing 
requirements  for  measures  to  be 
included  in  conservation  plans,  that 
reduction  of  soil  loss  on  such  land  to  a 
lower  level  is  impracticable. 

(c)  A  person  shall  not  be  ineligible  for 
program  benefits  in  accordance  with 
S  lZ.4(a].  as  the  result  of  the  production 
of  a  crop  of  an  agricultural  commodity 
which  was: 

(1)  Planted  before  December  23, 1985; 

(2)  Planted  during  any  crop  year 
beginning  before  December  23, 1985; 

(3)  Produced  on  highly  erodible  land 
in  an  area: 

(i)  Under  a  conservation  system  that 
has  been  approved  by  the  CD  after  the 
CD  determined  that  the  conservation 
system  is  in  conformity  with  technical 
standards  set  forth  in  the  SCS  technical 
guide  for  such  district;  or 

(ii)  Not  within  a  CD,  under  a 
conservation  system  determined  by  SCS 
acting  for  the  Secretary  to  be  adequate 
for  the  production  of  such  agricultural 
commodity  on  highly  erodible  land;  or 

(4)  Produced  on  highly  erodible  land 
in  reliance  aa  a  determination  by  SCS 
the*  S'jch  lond  was  not  highly  erodible 
land,  except  thot  this  paragraph  (c)(4) 
shall  not  apply  to  any  agricultoral 
commodity  that  was  planted  on  any 
land  after  SCS  determines  that  such 
land  is  highly  erodible  land,  and  the 
person  is  notified  of  such 
determinations. 

(d)  Exemptions  for  converted  wetland 
(1)  A  pwson  shall  not  be  determined  to 
be  ineligible  for  program  benefits  in 


accordance  with  §  12.4  as  the  result  of 
the  production  of  a  crop  of  an 
agricultural  commodity  on: 

(i)  Converted  wetland  if  the 
conversion  of  such  wetland  was 
conunenced  before  December  23, 1985; 

(ii)  An  artificial  lake,  pond  or  wetland 
created  by  excavating  or  diking  non- 
wetland  to  collect  and  retain  water  for 
purposes  such  as  water  for  livestock, 
fish  production,  irrigation  (including 
subsurface  irrigation),  a  settling  basin, 
cooling,  rice  production,  or  flood  control; 

(iii)  A  wet  area  created  by  a  water 
delivery  system,  irrigation,  irrigation 
system,  or  application  of  water  for 
irrigation;  or 

(iv)  Wetland  on  which  production  of 
an  agricultural  commodity  is  possible  as 
a  result  of  a  natural  condition,  such  as 
drought,  and  is  possible  without  action 
by  the  producer  that  destroys  a  natural 
wetland  characteristic;  or 

(v)  Converted  wetland  if  SCS  has 
determined  that  the  actions  of  the 
person  with  respect  to  the  production  of 
an  agricultural  commodity  on  the 
converted  wetland,  individually  and  in 
connection  with  all  other  similar  actions 
authorized  by  the  Secretary  in  the  area, 
would  have  only  a  minimal  impact  on 
the  hydrological  and  biological  aspect  of 
wetland. 

(2)  The  conversion  of  a  wetland  will 
be  considered  to  have  been  commenced 
before  December  23, 1985,  if,  before 
December  23, 1985,  earth  moving  for  the 
ptu-pose  of  draining  the  wetland  was 
actually  started,  or  the  person  applying 
for  the  benefits  has  legally  and 
Bnancially  conmiitted  substantial  funds 
by  entering  into  a  contract  providing  for 
earth  moving,  or  otherwise,  for  the 
purpose  of  converting  the  wetland. 

(e)  The  provisions  of  S  12.4(a)  shall 
not  apply  to  any  loan  as  described  in 
S  12.4(a)  that  was  made  before 
December  23, 1985. 

(f)  A  person  shall  not  be  determined 
to  be  ineligible  in  accordance  with  the 
provisions  of  this  part  for  any  benefits 
listed  in  S  12.4(a)  with  respect  to  the 
production  of  a  crop  of  a  commodity 
which  was  planted  during  the  period 
December  23, 1985,  through  June  27, 
1986. 

(g)  Landlords  and  tenants.  (1)  Except 
as  provided  in  paragraph  (g)(2).  the 
ineligibility  of  a  tenant  or  sharecropper 
(as  determined  in  accordance  with 

§  12.4)  for  benefits  shall  not  cause  a 
landlord  to  be  ineligible  for  benefits  for 
which  the  landlord  would  otherwise  be 
eligible  with  respect  to  commodities 
produced  on  lands  other  than  those  in 
which  the  tenant  or  sharecropper  has  an 
interest. 

(2)  Paragraph  (g)(1)  shall  not  be 
applicable  to  a  landlord  if  the 


production  of  an  agricultural  commodity 
on  highly  erodible  land  or  converted 
wetland  by  the  landlord's  tenant  or 
sharecropper  is  required  under  the  terms 
and  conditions  of  the  agreement 
between  the  landlord  and  such  tenant  or 
sharecropper  and  such  agreement  was 
entered  into  after  December  23, 1985. 

S12.A    AdmlnMration. 

(a)  A  determination  of  ineligibility  for 
benefits  in  accordance  with  the 
provisions  of  this  part  shall  be  made  by 
the  agency  of  the  Department  to  which 
the  person  has  applied  for  benefits.  All 
determinations  required  to  be  made 
under  the  provisions  of  this  part  shall  be 
made  by  the  agency  responsible  for 
making  such  determinations,  as 
provided  in  this  section,  and  shall  be 
binding  on  all  other  agencies  of  the 
Department 

(b)  Administration  by  ASCS. 

(1)  The  provisions  of  this  part  which 
are  applicable  to  ASCS  will  be 
administered  under  the  general 
supervision  of  the  Administrator,  ASCS. 
and  shall  be  carried  out  in  the  field  in 
part  by  State  ASC  committees  (STC) 
and  county  ASC  committees  (COC). 

(2)  The  Deputy  Administrator,  State 
and  County  Operations.  ASCS 
(hereinafter  refefted  to  as  the  "Deputy 
Administrator")  may  determine  any 
question  arising  under  the  provisions  of 
this  part  which  are  applicable  to  ASCS 
and  may  reverse  or  modify  any 
determination  of  eligibihty  with  respect 
to  programs  administered  by  ASCS 
made  by  a  STC  or  COC  in  connection 
with  the  provisions  of  this  part. 

(3)  ASCS  shall  make  the  following 
determinations  which  are  required  to  be 
made  in  accordance  with  this  part: 

(i)  Whether  a  person  is  a  producer  on 
a  particular  field  in  accordance  with 
S  I2,4(b): 

(ii)  The  establishment  of  field 
boundaries  in  accordance  with 
9  12.2(a)(ll); 

(iii)  Whether  land  was  planted  to  an 
agricultural  commodity  in  cmy  of  the 
years.  1961  through  1965,  in  accordance 
with  i  12.5(a)(1); 

(iv)  Whether  land  was  set  aside, 
diverted  or  otherwise  not  cultivated 
under  a  program  administered  by  the 
Secretary  for  any  crop  to  reduce 
production  of  an  agricultural  commodity 
in  accordance  with  9  12.5(a)(2); 

(v)  Whether  the  agricultuffal 
commodity  planted  on  a  particular  field 
was  planted  before  December  23. 1985. 
or  during  any  crop  year  which  began 
before  December  23. 1985.  in  accordance 
with  9  12.5(c)  (1)  and  (2); 

(vi)  Whether  the  production  of  an 
agricultural  commodity  on  highly 
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erodible  land  or  converted  wetland  by  a 
landlord's  tenant  or  sharecropper  is 
required  under  the  terms  and  conditions 
of  the  agreement  between  the  landlord 
and  such  tenant  or  sharecropper  in 
accordance  with  9  12.5(g);  and 

(ii)  Whether  highly  erodible  land  is 
predominant  on  a  particular  field  in 
accordance  with  9  12.4(a); 

(iii)  Whether  a  person  is  actively 
applying  a  conservation  plan  that  is 
based  on  the  local  SCS  technical  guide 
and  which  is  approved  by — 

(A)  The  CD,  in  consultation  with  local 
ASC  committees  and  SCS  acting  on 
behalf  of  the  Secretary,  or 

(B)  By  SCS  acting  on  behalf  of  the 
Secretary; 

(iv)  Whether  a  person  is  using  a 
conservation  system  that  has  been 
approved  by  the  CD  in  accordance  v«th 
9  12.5(c)(3)  of  this  part  or.  in  an  area  not 
within  a  CD.  a  conservation  system 
determined  by  the  SCS  be  adequate  for 
the  production  of  a  specific  agricultural 
conunodity  on  highly  erodible  land; 

(v)  Whether  production  of  an 
agricultural  commodity  on  a  wetland  is 
possible  as  a  result  of  a  temporary 
natural  condition  and  is  possible 
without  action  by  the  producer  that 
destroys  a  natural  wetland 
characteristic;  and 

(vi)  Whether  the  actions  of  a  person 
with  respect  to  the  production  of  an 
agricultural  commodity  on  the  converted 
wetland  would  have  only  a  minimal 
impact  on  the  hydrological  and 
biological  aspect  of  wetland. 

(vii)  Whether  the  conversion  of  a 
particular  wetland  was  commenced 
before  December  23. 1985  in  accordance 
with  9  12.5(d)(l)(i). 

(4)  A  representative  number  of  farms 
selected  in  accordance  with  instructions 
issued  by  the  Deputy  Administrator 
shall  be  inspected  by  an  authorized 
representative  of  ASCS  to  determine  to 
any  requirement  specified  in  this  part  as 
a  prerequisite  for  obtaining  program 
benefits, 
(c)  Administration  by  SCS. 

(1)  The  provisions  of  this  rule  that  are 
applicable  to  SCS  shall  be  administered 
under  the  general  supervision  of  the 
Chief  of  the  SCS  and  carried  out  in  the 
Reld  by  the  state  conservationist  and 
district  conservationist. 

(2)  SCS  shall  make  the  following 
determinations  which  are  required  to  be 
made  in  accordance  with  this  part: 

(i)  Whether  land  is  highly  erodible  or 
is  a  wetland  or  a  converted  wetland  in 
accordance  with  the  provisions  of  this 
part; 

(3)  SCS  will  provide  such  other 
technical  assistance  in  the 
implementation  of  the  provisions  of  this 
part  as  is  determined  to  be  necessary. 


(d)  Administration  by  FmHA. 

(1)  The  provisions  of  this  part  which 
are  applicable  to  FmHA  will  be 
administered  under  the  general 
supervision  of  the  FmHA  Administrator 
through  FmHA's  State,  district,  and 
county  offices. 

(2)  FmHA  shall  determine  whether  the 
proceeds  of  any  loan  made,  insured  or 
guaranteed  under  any  provision  of  law 
administered  by  FmHA  will  be  used  for 
a  purpose  that  will  contribute  to 
excessive  erosion  of  highly  erodible 
land  or  to  the  conversion  of  wetland  as 
required  in  accordance  with  the 
provisions  of  this  part. 

(e)  The  provisions  of  this  part  which 
are  applicable  to  FCIC  will  be 
administered  under  the  general 
supervision  of  the  Manager.  FCIC. 

9  12.7    Certification. 

(a)  In  order  for  a  person  to  be 
determined  to  be  eligible  for  any  of  the 
benefits  specified  in  9  12.4 — 

(1)  It  must  be  determined.  In 
consultation  with  SCS,  whether  any 
farm  in  which  the  person  applying  for 
the  benefits  has  an  interest  as  owner, 
operator,  or  producer  contains  highly 
erodible  land,  wetland  or  converted 
wetland  if  the  conversion  of  such 
wetland  occurred  after  December  23. 
1985; 

(2)  The  person  applying  for  the 
benefits  must  certify  (Form  AD-1026 
Highly  Erodible  Land  and  Wetland 
Conservation  Certification)  that  such 
person  will  not  produce  an  agricultural 
commodity  on  highly  erodible  land  or 
converted  wetland  during  the  crop  year 
in  which  the  person  is  seeking  such 
benefits,  unless  such  production  is 
exempt,  in  accordance  with  9  12.5  of  this 
part  from  the  provisions  of  9  124  of  this 
part; 

(3)  With  respect  to  a  request  for  a  loan 
made,  insured  or  guaranteed  under  any 
provision  of  law  administered  by  the 
FmHA,  the  person  applying  for  the  loan 
must  certify  that  such  person  shall  not 
use  the  proceeds  of  the  loan  for  a 
purpose  diat  will  contribute  to  excessive 
erosion  of  highly  erodible  land  or  to 
conversion  of  wetlands;  and 

(4)  The  person  applying  for  the 
benefits  must  authorize  any 
representative  of  the  Department  access 
to  all  land  whidi  such  person  owns  or 
operates,  or  has  an  interest  in  for  the 
purpose  of  verifying  any  such 
certification. 

(b)  Each  agency  of  USDA  shall  make 
all  certifications  received  by  It  and  the 
results  of  investigations  concerning  such 
certifications  available  to  other 
agencies. 

(c)  A  certification  made  in  accordance 
with  this  section  does  not  relieve  any 


person  from  compliance  with  the 
provisions  of  this  part. 

§12.8    Action  liased  upon  advice  or  actkMi 
of  Department 

The  provisions  of  Part  790  of  this  Title, 
as  amended,  relating  to  performance 
based  upon  the  action  or  advice  of  a 
COC  or  STC  shall  be  applicable  to  the 
provisions  of  this  part. 

S12.9    Scheme  or  devlc*. 

All  or  any  part  of  the  benefits  listed  in 
9  12.4  otherwise  due  a  person  from  the 
Department  may  be  withheld  or  required 
to  be  refunded  ii  the  person  adopts  or 
participates  in  adopting  any  scheme  or 
device  designed  to  evade  or  which  has 
the  effect  of  evading  the  provisions  of 
this  part.  Such  acts  shall  include,  but  are 
not  limited  to,  concealing  from  the 
Department  any  information  having  a 
bearing  on  the  application  of  the 
provisions  of  this  part  or  submitting 
false  information  to  the  Department  or 
creating  entities  for  the  purpose  of 
concealing  the  interest  of  a  person  in  a 
farming  operation  or  to  otherwise  avoid 
compliance  with  the  provisions  of  this 
part 

912.10    Appeal*. 

Any  person  who  has  been  or  would  be 
denied  program  benefits  in  accordance 
with  9  12.4  as  the  result  of  any 
determination  made  in  accordance  with 
the  provisions  of  this  part  may  obtain  a 
review  of  such  determination  in 
accordance  with  the  administrative 
appeal  procedures  of  the  agency  which 
rendered  such  determination. 

9  1 2.1 1    Affiliated  persons. 

(a)  For  purposes  of  this  part,  the 
following  persons  are  considered  to  be 
"affiliated"  and,  in  addition  the  actions 
of  such  persons  will  be  considered  for 
the  purposes  specified  in  this  part  to  be 
the  actions  of  the  person  who  has 
requested  benefits  from  the  Department: 

(1)  The  spouse  and  minor  child  of  such 
person  and/or  guardian  of  such  child; 

(2)  Any  corporation  in  which  the 
person  is  a  stockholder,  shareholder,  or 
owner  of  more  than  20  per  cent 

(3)  Any  partnership,  joint  venture,  or 
other  enterprise  in  which  the  person  has 
an  ownership  interest  or  financial 
interest;  and 

(4)  Any  trust  in  which  the  person  or 
any  person  listed  in  paragraphs  (a)  (1) 
through  (3)  of  this  section  is  a 
beneficiary  or  has  a  financial  interest 

(b)  If  the  person  who  has  requested 
benefits  from  the  Department  is  a 
corporation,  partnership,  or  other  joint 
venture,  then,  for  purposes  of  applying 
paragraph  (a),  of  this  section,  the  person 
who  has  requested  benefits  from  the 
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Department  shall  be  considered  to  be 
such  corporation,  partnership,  or  other 
joint  venture,  and  •ach  individual 
owner,  participant,  or  stockholder 
therein,  except  for  persons  with  a  20  per 
cent  or  less  share  in  a  corporation. 

Subpart  B—ldenlfflcation  of  Highly 
ErodMeLHMl 

§12.20    RMponsMMM  of  Son 
ConMTvatton  Sarvto*. 

In  implementing  the  provisions  of  this 
part,  SCS  shall,  to  the  extent 
practicable: 

(a)  Develop  and  maintain  criteria  for 
identifying  highly  erodible  lands; 

(b)  Prepare,  and  make  available  to  the 
public,  lists  of  highly  erodible  soil  map 
units; 

(c)  Make  soil  surveys  for  purposes  of 
identifying  highly  erodible  land;  and 

(d)  Provide  technical  guidance  to 
conservation  districts  which  must 
approve  conservation  plans  and  systems 
in  consultation  with  local  county  ASC 
committees  and  SCS  for  the  purposes  of 
this  part 

§  12.21    Criteria  for  idantifytng  MgMy 


(a)  Soil  map  units  will  be  used  as  the 
basis  for  identifying  highly  erodible 
land.  The  erodibility  of  a  soil  is 
determined  by  dividing  the  potential 
average  annual  rate  of  erosion  for  each 
soil  by  the  predetermioed  soil  loss 
tolerance  (T)  value  for  the  soil.  The  T 
value  represents  the  maximum  annual 
rate  of  soil  erosion  that  could  occur 
without  causing  a  decline  in  long-term 
productivity. 

(1)  The  potential  average  annual  rate 
of  sheet  and  rill  erosion  is  estimated  by 
multiplying  the  following  factors  of  the 
Universal  Soil  Loss  Equation  (USLE): 

(i)  Rainfall  and  runoff  (R). 

(ii)  The  degree  to  which  the  soil 
resists  water  erosion  (K),  and 

(iii)  The  function  (LS),  which  includes 
the  effects  of  slope  length  (L)  and 
steepness  (S). 

(2)  The  potential  average  annual  rate 
of  wind  erosion  is  estimated  by 
multiplying  the  following  factors  of  the 
Wind  Erosion  Equation  (WEQ):  Climatic 
characterization  of  windspeed  and 
siuface  soil  moisture  (C)  and  the  degree 
to  which  soil  resists  wind  erosion  (1). 

(3)  The  USLE  is  explained  in  U.S. 
Department  of  Agriculture  Handbook 
537,  "Predicting  Rainfall  Erosion 
Losses."  The  WEQ  is  explained  in 
Argi  culture  Handbook  348,  "Wind 
Erosion  forces  in  the  United  States  and 
Their  Use  in  Predicting  Soil  Loss." 
Values  for  all  the  factors  used  in  these 
equations  are  contained  in  the  SCS  field 
office  technical  guide  and  the  references 
which  are  a  part  of  the  guide. 


(b)  A  soil  map  unit  subject  to 
significant  erosion  by  water  or  by  wind, 
but  not  both,  shall  be  determined  to  be 
highly  erodible  if  either  the  RKLS/T  or 
the  Cl/T  value  equals  or  exceeds  & 

(c)  Whenever  a  soil  map  unit 
description  contains  a  range  of  slope 
length  and  steepness  characteristics  that 
produce  a  range  of  LS  values  which 
result  in  RKLS/T  quotients  both  above 
and  below  8,  the  soil  map  unit  will  be 
entered  on  the  list  of  highly  erodible  soil 
map  units  as  "potentially  highly 
erodible."  The  final  determination  of 
erodibility  for  an  individual  field 
containing  these  soil  map  unit 
delineations  is  made  by  an  on-site 
investigation. 

§12.22    FWd  application  of  MgWy  fo<HW 
map  units. 

(a)  Highly  erodible  land  shall  be 
considered  to  be  predominant  on  a  field 
if: 

(1)  33.33  percent  or  more  of  the  total 
acreage  is  identified  as  soil  map  imits 
which  are  highly  erodible;  or 

(2)  50  or  more  acres  in  such  field  is 
identified  as  soil  map  units  which  are 
highly  erodible. 

(b)  A  person  may  request  the 
modification  of  field  boundaries  for  the 
purpose  of  excluding  highly  erodible 
land  from  a  field.  Such  a  request  must 
be  submitted  to,  and  is  subject  to  the 
approval  of  ASCS. 

(c)  Small  areas  of  noncropland,  such 
as  abandoned  farmsteads,  areas  around 
filled  or  capped  wells,  rock  piles,  trees, 
or  brush,  which  shall  be  included  in 
existing  fields  which  meet  the 
requirements  of  §  12.5(a)  shall  be 
considered  to  meet  the  requirements  of 
512.5(a). 

§12.23    Raconsidarationa  and  Appeals. 

A  producer  may  request  a 
reconsideration  of  any  determination 
rendered  by  SCS  in  accordance  with  the 
provisions  of  this  part  and  may  appeal 
any  determination  rendered  by  SCS 
after  such  reconsideration  in  accordance 
with  the  Reconsideration  and  Appeal 
Procedures  Regulations  of  SCS  (7  CFR 
Part  614). 

Subpart  C  -Wetland  Conservation 

§12.30    Responsibilities  of  Soil 
Conservation  Service. 

In  carrying  out  the  provisions  of  this 
part.  SCS  shall,  to  the  extent 
practicable. 

(a)  Make  available  to  the  pubhc  an 
approved  county  list  of  hydric  soil  map 
units,  based  upon  the  National  List  of 
Hydric  Soils; 

(b)  Maintain  a  list  of  hydrophytic 
vegetation  derived  from  the  National 


List  of  Plant  Species  That  Occur  in 
Wetlands; 

(c)  Consult  with  the  Fish  and  Wildlife 
Service  on  determinations  of  minimal 
effect  made  pursuant  to  §  12.5(d){l)(v); 

(d)  Consult  with  the  Fish  and  Wildlife 
Service  on  other  matters  concerning 
wetland  and  converted  wetland; 

(e)  Provide  national  leadership  in  the 
development  and  application  of  criteria 
to  identify  hydric  soils  in  consultation 
with  the  National  Technical  Committee 
for  Hydric  Soils;  and 

(f)  Consult  with  the  U.S.  Fish  and 
Wildlife  Service  in  developing  the 
National  List  of  Plant  Species  that  Occur 
in  Wetlands  and  in  providing  guidance 
in  applying  the  lists  of  hydric  soils  and 
plant  species  in  matters  concerning 
wetland  and  converted  wetland. 

§  12.31    Criteria  for  identification  of 


(a)  Hydric  Soils.  (1)  SCS  shall  identify 
hydric  soils  through  the  use  of  published 
soil  maps  which  reflect  soil  surveys 
completed  by  SCS.  If  a  published  soil 
map  is  unavailable  for  a  given  area,  SCS 
may  use  unpublished  soil  maps  which 
were  made  according  to  the 
specifications  of  the  National 
Cooperative  Soil  Survey  or  may  conduct 
an  on-site  evaluation  of  the  land. 

(2)  In  accordance  with  \  12.2(a)(26)  of 
this  part,  SCS  shall  determine  whether 
an  area  of  land  has  a  predominance  of 
hydric  soils,  as  follows: 

(i)  If  a  soil  map  imit  has  hydric  soil  as 
part  of  its  name,  that  portions  of  the  soil 
map  unit  related  to  the  hydric  soil  shall 
be  determined  to  have  a  predominance 
of  hydric  soils; 

(ii)  If  a  soil  map  unit  is  named  for 
miscellaneous  area  that  meets  the 
criteria  for  hydric  soils  (i.e.,  riverwash, 
playas,  beaches,  or  water)  the  soil  map 
unit  shall  be  determined  to  have  a 
predominance  of  hydric  soils;  or 

(iii)  If  a  soil  map  contains  inclusions 
of  hydric  soils,  potentially  wet 
miscellaneous  areas,  or  other  potentially 
wet  areas  as  specifically  identified  in 
the  description  accompanying  that  soil 
map  unit,  that  portion  of  the  soil  map 
unit  shall  be  determined  to  have  a 
predominance  of  hydric  soils. 

(3)  List  of  hydric  soils,  (i)  Hydric  soils 
are  those  soils  which  meet  criteria  set 
forth  in  the  publication  "Hydric  Soils  of 
the  United  States  1985"  which  was 
developed  by  the  National  Technical 
Committee  for  Hydric  Soils  and  which  is 
incorporated  by  reference.  It  may  be 
obtained  upon  request  by  writing  the 
Soil  Conservation  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2890,  Washington.  DC  20013.  It  is  also 
available  for  inspection  at  the  Office  of 


Federal  Register  /  Vol.  51.  No.  124  /  Friday.  June  27.  1986  /  Rules  and  Regulations 


23507 


the  Federal  Register  Information  Center, 
Room  8301. 1100  L  Street.  NW., 
Washington.  DC  20408.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  June  24. 1986.  The  materials 
are  incorporated  as  they  exist  on  the 
date  of  the  approval  and  a  notice  of  any 
change  in  these  materials  will  be 
published  in  the  Federal  Register. 

(ii)  An  official  list  of  hydric  soil  map 
units  shall  be  maintained  at  the  local 
SCS  office  and  shall  include— 

(A)  All  soils  from  the  National  List  of 
Hydric  Soils  that  can  be  found  in  that 
field  office  area,  and 

(B)  Any  soil  map  units  or  areas  which 
the  State  conservationist  determines  to 
meet  such  hydric  soil  criteria. 

(iii)  Any  deletions  of  a  hydric  soil  unit 
from  the  hydric  soil  map  unit  list  must 
be  made  according  to  the  established 
procedure  contained  in  the  publication 
"Hydric  Soils  of  the  United  States  1985" 
for  adding  or  deleting  soils  from  the 
National  List  of  Hydric  Soils. 

(b)  Hydrophytic  vegetation  consists  of 
plants  growing  in  water  or  a  substrate 
that  is  at  least  periodically  deficient  in 
oxygen  during  a  growing  season  as  a 
result  of  excessive  water  content. 

(1)  A  plant  shall  be  considered  to  be  a 
plant  species  that  occurs  in  wetland  if 
such  plant  is  fisted  in  the  National  List 
of  Plant  Species  That  Occur  on  Wetland. 
It  may  be  obtained  upon  request  from 
the  U.S.  Fish  &  Wildlife  Service. 
National  Wetland  Inventory,  Monroe 
Bldg.  Suite  101,  9720  Executive  Center 
Drive,  Saint  Petersburg,  Florida  33702. 

(2)  In  accordance  with  §  12.2(a)(26)  of 
this  part,  land  shall  be  determined  to 
have  a  prevalence  of  hydrophytic 
vegetation  if: 

(i)  SCS  determines  through  the  use  of 
the  formula  specified  in  paragraph  (b)(3) 
of  this  section  that  a  prevalence  of 
hydrophytic  vegetation  exists  on  such 
land:  or 

(ii)  In  the  event  the  vegetafion  on  such 
land  has  been  altered  prior  to  an  on-site 
evaluation,  SCS  determines  that  a 
prevalence  of  hydrophytic  vegetation 
typically  exists  on  the  same  hydric  map 
unit  in  the  local  area. 

(3)  Formula  for  determination  of 
prevalence  of  hydrophytic  vegetafion. 

(i)  Plant  classification— The  National 
List  of  Plant  Species  that  Occur  in 
Wetlands  classifies  vascular  plant 
species  found  in  the  United  States  and 
Puerto  Rico  into  five  indicator  groups 
based  upon  their  requirements  for 
wetland  condifions.  Obligate  species  are 
expected  to  occur  in  wetlands  more  than 
99  percent  of  the  time;  facultafive  wet 
species.  66-99  percent  of  the  time; 
facultafive  species,  33-66  percent  of  the 
fime,  facultative  upland  species.  1-33 


percent  of  the  time;  and  upland  species, 
less  than  1  percent  of  the  time. 

(ii)  Ecological  indices— The  following 
ecological  index  values  have  been 
assigned  the  plant  indicator  groups  for 
use  in  the  formula  to  determine 
prevalence: 
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(iii)  Specific  criteria — If  the  area  in 
question  has  met  the  criteria  for  hydric 
soils,  SCS  will  use  line  transacts  to 
sample  the  frequency  of  occurrence  of 
all  plants  within  the  community 
idenfified  by  indicator  group  to  arrive  at 
a  prevalence  index  to  indicate  whether 
or  not  a  prevalence  of  hydrophyfic 
vegetation  exists. 

(iv)  (A)  The  following  formula  shall  be 
used  to  calculate  the  prevalence  index, 
where: 


PI  »  Prevalence  Index. 

F  *  Frequency  of  Occurrence  of  Plant  Species. 

n(1-5)  •  Ecological    Index  Values  for  Indicator  firetips. 

pj  ^    (1   xjF^)  *  [2  x£Fg)   *  (3  xjF^)  *  {i  xQ^)  *  (5  x  £F^) 


(B)  A  mean  prevalence  index  (PI) 
value  of  less  than  3.0  shall  indicate  that 
the  area  exhibits  a  pevalence  of 
hydrophytic  vegetation. 

(c)  Artifical  wetlands.  (1)  A  wetland 
shall  be  considered  to  be  an  artificial 
wetland  in  accordance  with 
§  12.5(d)(l)(ii)  of  this  part  if  such 
wetland  meets  the  criteria  for 
classification  as  a  wetland  as  set  forth 
in  this  part  but  would  not  meet  such 
criteria  if  the  area  was  in  Ks  natural, 
undrained  state. 

(2)  Wetlands  which  are  created  in 
order  to  mitigate  the  loss  of  other 
wetlands  as  a  result  of  irrigation  or 
flood  control  projects  shall  not  be 
considered  to  be  artificial  wetlands  for 
the  purposes  of  S  12.5(dMl)  (ii)  and  (iii) 
of  this  part. 

(d)  SCS.  in  consultation  with  the  Fish 
and  Wildlife  Service.  U.S.  Department  of 
the  Interior,  shall  determine  whether  the 
effect  of  any  action  of  a  person 
associated  with  the  production  of  an 
agricultural  commodity  on  converted 
wetland  on  the  hydrological  and 
biological  aspect  of  wetland  is  minimal 
in  accordance  with  S  12.5(d)(l)(v)  of  this 
part.  Such  determination  shall  be  based 
upon  an  environmental  evaluation 
analyzing  the  effect  of  the  action  on  the 
maintenance  of  wetland  values  and 
upon  an  on-site  evaluation.  In  most 
situations,  such  determinations  will  be 


made  prior  to  the  beginning  of  activities 
that  would  convert  the  weUand.  If  a 
person  has  converted  a  wetland  and 
subsequenUy  seeks  a  determination  that 
the  effect  of  such  conversion  on  wetland 
was  minimal,  the  burden  will  be  upon 
the  person  to  demonstrate  to  the 
satisfaction  of  SCS  that  the  effect  was 
minimal. 

§12.32    Criterte  f or  Wenttflcetlon  Of 
converted  wetland. 

(a)  For  the  purpose  of  determining 
whether  land  is  a  converted  wetland  in 
accordance  with  §  12.2(a)(6)  of  this  part, 
a  wetiand  shall  be  determined  to  have 
been  drained,  dredged,  filled,  leveled,  or 
otherwise  manipulated  for  the  purpose 
or  to  have  the  effect  of  making  the 
production  of  an  agricultural  commodity 
possible  if  the  producer  or  any  of  the 
producer's  predecessors  in  interest 
caused  or  permitted: 

(1)  The  removal  of  one  or  more  of  the 
hydric  soils  criterie  trfeuch  wetland;  or 

(2)  The  removal  or  destruction  of 
hydrophytic  vegetation  on  such  wetland 
and  a  prevalence  of  hydrophytic 
vegetation  is  determined  to  exist  on  the 
same  hydric  soil  map  unit  in  the  local 
area. 

(b)  A  wetland  shall  not  be  considered 
to  be  converted  if — 

(1)  Production  of  an  agricultural 
commodity  on  such  land  is  possible  as  a 
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result  of  a  natural  condition,  such  as 
drought,  and 

(2)  It  is  determined  that  such 
production  is  not  assisted  by  the  action 
of  the  person  producing  such 
agricultural  commodity  that  alters  or 
destroys  natural  wetland 
characteristics.  The  temporary 
destruction  of  hydrophytic  vegetation 
(except  trees)  as  a  result  of  the 
production  of  an  agricultiu^l  commodity 
shall  not  t>e  considered  as  altering  or 
destroying  natural  wetland 
characteristic  if  such  vegetation  can  and 
is  allowed  to  return  following  cessation 
of  the  natural  condition  which  made 
production  of  the  agricultural 
commodity  possible. 

$12.33    Wetland  determination 
procedufea. 

(a)  A  producer  may  obtain  a  wetland 
determination  by  making  a  written 
request  to  the  SCS  district 
conservationist.  The  determinations  will 
be  made  in  %vriting,  and  a  copy  will  be 
provided  to  the  producer. 

(b)  Office  determination.  (1)  A 
determination  of  whether  or  not  an  area 
meets  wetland  criteria  may  be  made  by 
the  district  conservationist  based  upon 
existing  records  or  other  information 
and  without  the  need  for  an  on-site 
determination.  If  the  person  does  not 
agree  with  the  determination  made  by 
the  district  conservationist  a 
determination  shall  be  made  based  on 
an  on-site  evaluation. 

(2)  The  office  determination  shall,  if 
practicable,  be  made  within  15  calendar 
days  after  receipt  of  the  written  request. 

(c)  On-site  determination.  (1)  An  on- 
site  determination  as  to  whether  an  area 
meets  wetland  criteria  shall  be  made  by 
the  district  conservationist  if — 

(i)  Access  to  the  property  is  provided, 
and 

(ii)  The  person  has  disagreed  with 
office  determination  made  under 
paragraph  (b)  of  this  section,  or 

(iii)  Adequate  information  is  not 
available  to  the  district  conservationist 
to  support  an  office  determination. 

(2)  The  on-site  determination  will  be 
made  as  soon  as  possible,  but  no  later 
than  60  calendar  days  following  a 
request  unless  site  conditions  are 
unfavorable  for  the  evaluation  of 
predominance  of  hydric  soils  or 
prevalence  of  hydrophytic  vegetation,  in 
which  case  the  time  period  may  be 
extended  by  the  district  conservationist 
until  such  time  as  site  conditions  permit 
an  adequate  evaluation. 

(3)  If  an  area  is  continuously 
inundated  or  saturated  for  long  periods 
of  time  to  such  an  entent  that  access  by 
foot  to  make  a  determination  of 
predominance  of  hydric  soils  or 


prevalence  of  hydrophytic  vegetation  is 
not  feasible,  the  ares  will  be  considered 
to  be  a  weUand. 

(d)  A  producer  may  request  a 
reconsideration  cf  any  determination 
rendered  by  SCS  in  accordance  with 
this  part  and  may  appeal  any 
determination  rendered  by  SCS  after 
such  reconsideration  in  accordance  with 
the  Reconsideration  and  Appeal 
Procedures  Regualations  of  SCS  [7  CFR 
Part  614). 

PART  1940— GENERAL 

2.  Hie  authority  citation  for  Part  1940 
continues  to  read  as  follows: 

Aulbority:  7  U.S.C  1969;  42  U.S.C  1480;  5 
U.S.C  301;  7  CFR  2.23;  7  CFR  2.7a 

3.  Section  1940.301  is  amended  by 
adding  paragraph  (c)(18)  to  read  as 
follows: 

91940.301    PurpoM. 

***** 

(c)  *  *  * 

(18)  Tide  7.  Part  12,  Code  of  Federal 
Regulations,  Highly  Erodible  Land  and 
Wetland  Conservation 
***** 

4.  Section  1940.304  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

{1940304   Spectai  policy. 

(a)  •  •  * 

(1)  FmHA  recognizes  that  its  specfiic 
mission  of  assisting  rural  areas, 
composed  of  farms  and  rural  towns, 
goes  hand-in-hand  with  protecting  the 
environmental  resources  upon  which 
these  systems  are  dependent.  Basic 
resources  necessary  to  both  farm  and 
rural  settlements  include  important 
farmlands  and  forestiands,  prime 
rangelands,  wetiands,  and  floodplains. 
The  definitions  of  these  areas  are 
contained  in  the  Appendix  to 
Departmental  Regulation  9500-3,  Land 
Use  Policy,  which  is  included  as  Exhibit 
A.  For  assistance  in  locating  and 
defining  floodplains  and  wetlands,  the 
locations  and  telephone  numbers  of  the 
Federal  Emergency  Management 
Administration's  regional  offices  have 
been  included  as  Exhibit  J,  and  similar 
information  for  the  U.S.  Fish  and 
Wildlife  Service's  Wetiand  Coordinators 
has  been  included  as  Exhibit  K.  Given 
the  important  of  these  resources,  as 
emphasized  in  the  Departmental 
Regulation,  Executive  Order  11988, 
"Floodplain  Management."  and 
Executive  Order  1199a  "Protection  of 
Wetiands."  it  is  FmHA's  policy  not  to 
approve  or  fund  any  proposals  that,  as  a 
result  of  their  identifiable  impacts, 
direct  or  indirect,  would  lead  to  or 
accommodate  either  the  conversion  of 


these  land  uses  or  encroachment  upon 
them.  The  only  exception  to  this  policy 
is  if  the  approving  official  determines 
that— 

(i)  There  is  no  practicable  alternative 
to  the  proposed  action, 

(ii)  The  proposal  conforms  to  the 
planning  criteria  identiHed  in  paragraph 
(a)(2)  of  this  section,  and 

(iii)  The  proposal  includes  all 
practicable  measures  for  reducing  the 
adverse  impacts  and  the  amount  of 
conversion/encroachment. 

For  Farmer  Program  loans  and 
guarantees,  see  Exhibit  M  of  this 
subpart  for  additional  requirements 
regarding  wetland  and  highly  erodible 
land  conservation. 
***** 

5.  Section  1940.310  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 


9  1940.310 
Nationai  Ei 


Categorteai  •xctiwions  from 
I  Policy  Act  (NEPA) 


(e) 


(2)  Loan-closing  and  servicing 
activities,  transfers,  assumptions, 
subordinations,  and  amendments  and 
revisions  to  approved  projects,  including 
the  provision  of  additional  financial 
assistance  for  actions  other  than  those 
covered  by  Exhibit  M  of  this  subpart 
that  do  not  alter  the  purpose,  operation, 
location,  or  design  of  the  project  as 
originally  approved: 
***** 

6.  Exhibit  C  is  amended  by  revising 
paragraphs  1.  and  2.a.(3)  to  read  as 
follows: 

ExhiUi  C — bnptsiiMiitatioii  ProcadurM  for 
the  Farmland  Pratactioa  Policy  Act; 
Executive  Ordar  11988,  Floodplain 
Managemont;  Exacutivs  Oidar  11980. 
Protection  of  Wetianda;  and  DepaitmeDtal 
Regulation  9500-4,  Land  Use  Policy 

1.  Background.  The  Subtitle  I  of  the 
Agriculture  and  Food  Act  of  1981,  Pub.  L  97- 
96,  created  the  Farmland  Protection  PoUcy 
Act.  The  Act  requires  the  consideration  of 
alternatives  when  an  applicant's  proposal 
would  result  in  the  conversion  of  important 
farmland  to  nonagricultural  uses.  The  Act 
also  requires  that  Federal  programs,  to  the 
extent  practicable,  be  compatible  with  State,  . 
local  government,  and  private  programs  and 
policies  to  protect  Farmland,  llie 
Departmental  Regulation  9S00-3,  L.and  Use 
Policy,  also  requires  the  consideration  of 
alternatives  but  is  much  broader  than  the  Act 
in  that  it  addresses  the  conversion  of  land 
resources  other  than  farmland.  The 
Departmental  Regulation  is  included  as 
Exhibit  A  to  this  Subpart.  For  additional 
requirements  that  apply  to  some  Fanner 
Program  loans  and  guarantees  and  that  cover 
the  conservation  of  wetlands  and  highly 
erodible  land,  see  Exhibit  M  of  this  subpart. 
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2.  *  •  • 

a.  •  •  • 

(3)  Wef/onds— There  is  no  central  data 
source  or  inventory  for  determining  the 
location  of  wetlands.  Many  government 
agencies  are  in  the  process  of  completing 
wetland  surveys.  The  U.S.  Fish  and  Wildlife 
Service  (FWS)  is  presently  preparing  the 
National  Wetlands  Inventory.  Each  FWS 
regional  office  has  a  staff  member  called  a 
Wetland  Coordinator.  These  individuals  can 
provide  updated  information  concerning 
existing  State  and  local  wetland  surveys  and 
Federal  inventories.  Exhibit  K  contains  a 
listing  of  Wetland  Coordinators  arranged  by 
FWS  regional  office  and  geographical  area  of 
jurisdiction.  If  the  proposed  project  area  has 
not  been  inventoried,  information  is  available 
from  other  sources.  Topographic  maps 
prepared  by  USGS  often  depict  the  general 
existence  of  wetlands.  A  site  visit  can 
disclose  evidence  of  vegetation  typically 
associated  with  wetland  areas.  Also,  the 
assistance  of  SCS  field  staff  in  reviewing  the 
site  can  often  be  the  most  effective  means. 
Because  of  the  unique  wetland  definition 
used  in  Exhibit  M  of  this  subpart  SCS 
wetland  determinations  are  required  for 
implementing  the  wetland  conservation 
requirements  of  that  Exhibit 
***** 

7.  Exhibit  M  is  added  to  read  as 
follows: 

ExhiiNt  M— Fanner  Program  Implementation 
Procedures  for  the  Conservation  of  Wetlands 
and  Highly  Erodible  Land 

f 

(FmHA  Instniction  1940-G] 

1.  Background.  This  exhibit  implements  the 
requirements  of  Subtitle  B,  Highly  Erodible 
Land  Conservation,  and  Subtitle  C,  Wetland 
Conservation  of  Title  XII  of  the  Food  Security 
Act  of  1985,  Pub.  L  99-198.  The  purposes  of 
these  Subtitles  are  to:  Reduce  soil  loss  due  to 
wind  and  water  erosion;  protect  the  Nation's 
long  term  capability  to  produce  food  and 
fiber  reduce  sedimentation;  improve  water 
quality;  assist  in  preserving  the  Nation's 
wetlands;  create  better  habitat  for  fish  and 
wildlife  through  improved  food  and  coven 
and  curb  production  of  surplus  commodities 
by  removing  certain  incentives  for  persons  to 
produce  agricultural  commodities  on  highly 
erodible  land  or  converted  wetland. 

2.  Applicability.  The  provisions  of  this 
exhibit  apply  to  insured  and  guaranteed 
Farmer  Program  loans.  For  the  purpose  of  this 
subpart  "Farmer  Program  loans"  means  Farm 
Operating  Loans,  Farm  Ownership  Loans. 
Emergency,  and  Soil  and  Water  Loans.  As 
used  in  this  exhibit  the  word  loan  is  meant  to 
include  guarantee  as  well.  Applicant  means 
an  apphcant  for  either  an  insured  or 
guaranteed  loan  and  borrower  means  a 
redpient  of  either  an  insured  or  guaranteed 
loan. 

3.  FmHA  prohibited  octivitie:  Unless 
otherwise  exempted  by  the  provisions  of  this 
exhibit,  the  proceeds  of  any  Farmer  Pi  .^gram 
loan  made  or  guaranteed  by  FmHA  will  not 
he  used  either  (a)  For  a  purpose  that  will 
contribute  to  excessive  erosion  of  highly 
erodfbk  land,  or  (b)  for  a  purpose  that  will 
contribute  to  conversion  of  wetlands  to 
produce  an  agricultural  commodity.  (See 


§  12.2(a)(1)  of  Subpart  A  of  Part  12  of  this 
chapter,  which  is  Attachment  1  of  this  exhibit 
and  is  available  in  any  FmHA  office,  for  the 
definition  of  an  agricultural  commodity.) 
Consequently,  any  applicant  proposing  to  use 
loan  proceeds  for  an  activity  contributing  to 
either  such  purpose,  will  not  be  eligible  for 
the  requested  loan.  Any  borrower  that  uses 
loan  proceeds  in  a  manner  that  contributes  to 
either  such  purpose  will  be  in  default  on  the 
loan. 

a.  U.S.  Department  of  Agriculture  (USDA) 
definitions. 

In  implementing  this  exhibit  FmHA  will 
use  the  USDA's  definitions  of  the  terms  found 
at  §  12.2  of  Subpart  A  of  Part  12  of  this 
chapter  (Attachment  1  of  this  exhibit  which  is 
available  in  any  FmHA  office). 

b.  Highly  erodible  land  conservation. 
FmHA  will  conclude  that  excessive  erosion 

of  highly  erodible  land  results  or  would  result 
whenever  (1)  A  field  on  which  highly 
erodible  land  is  predominant  as  determined 
by  the  Soil  Conservation  Service  (SCS).  is  or 
would  be  used  to  produce  an  agricultural 
commodity  without  conformance  to  a 
conservation  system  approved  by  SCS,  and 
[2)  such  field  is  not  exempt  from  the 
provisions  of  this  exhibit. 

c.  Wetland  conservation. 

FmHA  will  conclude  that  a  conversion  of 
wetlands  to  produce  an  agricultural 
commodity  has  occurred  or  will  occur 
whenever,  as  determined  by  SCS:  (1)  A 
wetland  has  been  or  will  Ije  drained,  dredged, 
filled,  leveled,  or  otherwise  manipulated 
(including  any  activity  that  results  in 
impairing  or  reducing  the  flow,  cireulation,  or 
reach  of  water)  for  the  purpose  or  to  have  the 
effect  of  making  the  production  of  an 
agricultural  commodity  possible,  and  (2) 
neither  the  affected  wetland  nor  the  activity 
affecting  the  wetland  is  exempt  from  the 
provisions  of  this  exhibit, 
d.  Use  of  loan  proceeds. 
To  use  loan  proceeds  for  a  purpose  that 
contributes  to  either  the  excessive  erosion  of 
highly  erodible  land  or  the  conversion  of 
wetlands  to  produce  an  agricultiu-al 
commodity  means  that  loan  proceeds  will  or 
have  been  used  in  a  way  that  contributes  to 
either  excessive  erosion  of  highly  erodible 
land  or  the  conversion  of  wetlands  to 
produce  an  agricultural  commodity  by  paying 
the  costs  of  any  of  the  following: 

(1)  The  purehase  of  the  affected  land; 

(2)  Necessary  planning,  feasibility,  or 
design  studies: 

(3)  Obtaining  any  necessary  permits; 

(4)  The  purehase,  contract  lease  or  renting 
of  any  equipment  or  materials  necessary  to 
carry  out  the  land  modification  or  conversion 
to  include  all  associated  operational  costs 
such  as  fuel  and  equipment  maintenance 
costs: 

(5)  Any  labor  costs; 

(6)  Within  the  crop  year  in  which  the 
wetland  conversion  was  completed  plus  the 
next  ten  crop  years  thereafter,  the  planting, 
cultivating,  harvesting,  or  marketing  of  any 
agricultural  commodity  produced  on  the 
affected  land  to  include  any  associated 
operational  or  materials  costs  such  as  fuel, 
seed,  fertilizer  and  pesticide  costs;  or 

(7)  For  the  same  time  period  as  in 
subparagraph  3dl6)  above,  any  costs 


associated  with  using  for  on-farm  purposes 
an  agricultural  commodity  grov«j  on  the 
affected  land. 

(8)  Additionally,  if  loan  proceeds  will  be  or 
have  been  substituted  to  pay  other  cosU  so 
that  non-loan  funds  can  be  used  to  pay  any  of 
the  above  costs,  it  is  deemed  that  loan 
proceeds  will  be  or  have  been  used  for  a 
purpose  that  contributes  to  the  prohibited 
activities  described  in  this  paragraph. 

4.  Prohibited  activities  under  other  USDA 
financial  assistance  programs.  Unless 
otherwise  exempted,  a  person  becomes 
ineUgible  for  a  variety  of  USDA  financial 
assistance  programs  if  that  person  produces 
in  any  crop  year  an  agricultural  commodity 
on  either  a  field  on  which  highly  erodible 
land  is  predominant  or  a  converted  wetland. 
This  ineligibility  extends  to  any  commodity 
produced  dxiring  the  crop  year  that  the 
prohibited  action  occurs.  The  programs  for 
which  the  person  would  be  ineligible  include 
price  support  payments,  farm  storage  facihty 
loans,  disaster  payments,  crop  insurance, 
payments  made  for  the  storage  of  an 
agricultural  commodity,  and  payments 
received  under  a  Conservation  Reserve 
Program  Contract.  Fanner  Program  appUcanU 
and  borrowers,  therefore,  can  be  affected  not 
only  by  the  FmHA  prohitiited  activities  but 
also  by  the  l>road  USDA  sweep  of  the 
Subtitle  B  and  C  restrictions.  Should  a  Farmer 
Program  applicant  rely  or  plan  to  rely  on  any 
of  these  other  USDA  financial  assistance 
programs  as  a  source  of  funds  to  repay  its 
FmHA  loan(8)  and  then  fail  to  meet  the  other 
program(8)'  eligibility  criteria  related  to 
wetland  or  highly  erodible  land  conservation, 
repayment  ability  to  FmHA  or  the  lender  of 
an  FmHA  guaranteed  loan  may  be 
jeapordized.  Consequently,  those  applicanU 
who  are  applying  for  a  loan  and  those 
l>orrower8  who  receive  a  loan  after  the 
effective  date  of  Subtitles  B  and  C  as 
designated  In  Part  12  of  this  chapter,  and  who 
Include  in  their  projected  sources  of 
repajrment  potential  funds  from  any  USDA 
program  subject  to  some  form  of  Subtitle  B  or 
C  restrictions  will  have  to  demonstrate  as 
part  of  their  applications,  and  for  borrowers, 
as  part  of  their  farm  plan  of  operation,  their 
ability  to  meet  the  other  program(8)' 
eligibility  criteria.  Failure  to  meet  the  criteria 
will  require  the  applicant  or  borrower  either 
to  document  an  alternative,  equivalent  source 
of  revenues  or,  if  possible,  agree  to  undertake 
any  steps  necessary  to  gain  ettgibillty  for  the 
other  program(s).  See  paragraph  6  of  this 
exhibit  for  a  discussion  of  such  steps. 
5.  Applicant's  responsibilities. 
a.  Required  information.  Every  applicant 
for  a  Farmer  Program  loan  »vill  he  required  to 
provide  the  following  information  and,  as 
applicable,  certification  as  part  of  the 
application  for  financial  assistance.  An 
application  will  not  be  considered  to  be 
complete  until  this  information  and 
certification  are  provided  to  FmHA  Once  an 
applicant  has  provided  FmHA  with 
informaUon  from  SCS  on  the  presence  of  any 
highly  erodible  land,  wetland,  or  converted 
wetland  this  Information  need  not  be 
provided  again  for  a  subsequent  loan  unless 
there  is  either  a  change  in  the  property  upon 
which  FmHA  loan  proceeds  will  be  applied 
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or  a  change  in  the  previous  information,  such 
as  a  change  in  the  status  of  an  exemption. 
There  is  a  continuing  responsibility  on  PmHA 
borrowers  using  other  (JSDA  financial 
assistance  programs  for  repayment  purposes 
to  provide  the  County  Supervisor  with  an 
executed  copy  of  any  similar  certification 
required  by  the  other  USD  A  agency  at  the 
time  of  each  required  certification. 

(1)  A  statement  from  the  SCS  indicating 
whether  or  not  the  applicant's  farm  property 
or  properties  contain  either  highly  erodible 
land,  wetland,  or  converted  wetland  and.  if 
sa  whether  or  not  the  applicant  qualifies  for 
a  particular  exemption  to  the  provisions  of 
this  exhibit  and  as  further  detailed  in 
paragraph  10  below.  The  property  or 
properties  will  be  listed  and  described  in 
accordance  «vith  the  Agriculture  Stabilization 
and  Conservation  Service's  (ASCS)  farm 
records  system.  SCS's  execution  of  its  Form 
CPA-Za.  "Highly  Erodible  Land  and  Wetland 
Conservation  Oeterminabon,"  is  necessary  to 
meet  this  information  requirement. 

(2)  If  either  highly  erodible  land,  wetland, 
or  converted  wetland  is  present  the 
applicant's  properly  executed  original  or 
carbon  copy  of  Form  AD-1028.  "Highly 
Erodible  Land  and  Wetland  Conservation 
Certificatioa." 

b.  Required  actions. 

If  at  any  time  during  the  application  review 
process  any  of  the  information  or  basis  for  an 
applicant's  certification  changes,  the 
applicant  (or  the  lender  in  the  case  of  a 
guaranteed  loan)  must  immediately  notify 
FmHA.  If  an  applicant  intends  to  produce  an 
agricultural  commodity  on  a  nonexempt  field 
on  which  highly  erodible  land  is 
predominant,  the  applicant  must  develop  an 
SCS  approved  conservation  system, 
demonstrate  that  it  is  or  will  be  in 
compliance  with  the  system  at  the  time  the 
field  is  to  be  used,  and  provide  SCS's 
concurrence  with  this  position. 

6.  FmHA  's  application  review.  The  FmHA 
County  Supervisor  will  review  the 
information  provided  by  the  applicant  from 
SCS  regarding  the  presence  of  any  highly 
erodible  land,  wetland,  or  converted  wetland 
and  any  possible  exemptions  and  take  the 
actions  warranted  by  the  presence  of  one  or 
more  of  the  circumstances  described  below. 
In  carrying  out  these  actions.  FmHA  will 
consider  the  technical  decisions  rendered  by 
the  SCS  and  the  ASCS.  as  assigned  to  these 
agencies  by  Subparts  A,  B,  and  C  of  Part  12  of 
this  chapter  and  further  explained  in  this 
exhibit,  to  be  final  and  controlling  in  the 
remaining  FmHA  decisionmaking  process  for 
this  exhibit.  See  paragraph  11  of  this  exhibit 
for  the  applicant's  (and  lender's,  in  the  case 
of  a  guaranteed  loan)  appeal  rights  regarding 
decisions  rendered  by  ASCS  and  SCS.  It  must 
also  be  understood  that  the  definition  of  a 
wetland  used  by  SCS  in  implementing  this 
exhibit  applies  only  to  this  exhibit  and  not  to 
other  wetland  protection  provisions  of  this 
subpart. 

a.  No  highly  erodible  land,  wetland,  or 
converted  wetland  present 

The  requested  loan  can  be  approved  under 
the  provisions  of  this  exhibit  and,  except  for 
documenting  this  result  no  further  action  is 
required. 

b.  Converted  wetland  present 


The  County  Supervisor  will  consult  with 
the  applicant  (and  lender,  in  the  case  of  a 
guaranteed  loan)  and  the  appropriate  local 
office  of  the  ASCS  in  order  to  determine  if  the 
converted  wetland  qualifies  for  the 
exemption  specified  in  subparagraph  (c)(1)  of 
paragraph  10  of  this  exhibit.  If  so.  no  further 
action  is  necessary  with  respect  to  the 
converted  wetland  except  for  documenting 
the  result.  If  the  converted  wetland  does  not 
qualify  for  an  exemption,  the  County 
Supervisor  will  complete  one  or  both  of  the 
following  steps  as  the  identified 
circumstances  dictate. 

(1)  Step  one.  Review  both  the  date  that  the 
wetland  was  converted  and  the  proposed  use 
of  loan  proceeds  in  order  to  determine  if  loan 
proceeds  will  be  used  for  a  prohibited 
activity  as  defined  in  subparagraph  (d)  (6)  or 
(7)  of  paragraph  3  of  this  exhibit.  If  not  the 
County  Supervisor  will  so  document  this  and 
complete  step  two  immediately  below.  If  yes, 
the  applicant  (and  lender,  in  the  case  of  a 
guaranteed  loan)  will  be  advised  of  the 
applicant's  ineligibility  for  the  PmHA  loan 
being  requested.  The  applicant  (and  lender,  in 
the  case  of  a  guaranteed  loan)  will  be 
advised  of  any  modifications  to  the 
apphcation  that  could  cure  the  ineligibility. 
Not  growing  an  agricultural  commodity  on 
the  converted  wetland  would  c\ire  the 
ineligibility,  but  the  substitution  of  non- 
FmHA  funds  to  grow  an  agricultural 
commodity  on  the  converted  wetland  would 
not. 

(2)  Step  two.  The  County  Supervisor  will 
review  the  applicant's  sources  of  loan 
repayment  to  determine  if  they  include  funds 
from  a  USDA  financial  assistance  program(s) 
subject  to  wetland  conservation  restrictions. 
If  so,  the  County  Supervisor  will  implement 
the  actions  in  subparagraph  d  of  this 
paragraph. 

c.  Highly  erodible  land  or  wetland  present 

The  County  Supervisor  will  discuss  with 
the  applicant  (and  lender,  in  the  case  of  a 
guaranteed  loan)  and  review  the  intended 
uses  of  the  FmHA  loan  proceeds  as 
evidenced  in  any  relevant  applicant 
materials. 

(1)  Proceeds  to  be  used  for  prohibited 
activity.  If  proceeds  would  be  used  for  a 
prohibited  activity,  the  applicant  (and  lender, 
in  the  case  of  a  guaranteed  loan)  will  be 
advised  of  its  ineligibility  for  the  FmHA  loan. 
The  applicant  (and  lender,  in  the  case  of  a 
guaranteed  loan)  will  be  informed  of  any 
modifications  to  its  application  that  could 
cure  the  ineligibility,  including  financially 
contribute  to  excessive  erosion  of  highly 
erodible  land  or  to  the  conversion  of 
wetlands  to  produce  an  agricultural 
commodity,  as  further  explained  in  7  CFR 
Part  1940,  Subpart  G.  Exhibit  M." 

(c)  For  a  guaranteed  loan,  insert  a 
condition  on  the  conditional  commitment 
(either  Form  FmHA  449-14,  "Conditional 
Commitment  for  Contract  of  Guarantee,"  or 
Form  FmHA  1980-15,  "Conditional 
Commitment  for  Contract  of  Guarantee  (Line 
of  Credit),"  as  applicable)  requiring  the 
lender  to  state  in  the  loan  instruments  that 
the  loan  will  be  in  default  should  any 
proceeds  of  the  loan  be  used  for  a  purpose 
that  will  contribute  to  excessive  erosion  of 
highly  erodible  land  or  to  the  conversion  of 


wetlands  to  produce  an  agricultural 
commodity. 

(d)  Review  the  term  of  the  proposed  loan 
and  take  the  following  actions,  as  applicable. 

(i)  Loan  term  exceeds  January  1.  1990.  but 
not  January  1, 1995.  If  the  term  of  the 
proposed  loan  expires  within  this  period  and 
the  applicant  intends  to  produce  an 
agricultural  commodity  on  highly  erodible 
land  that  is  exempt  from  the  restrictions  of 
this  exhibit  until  either  1990  or  two  years 
after  the  SCS  has  completed  a  soil  survey  for 
the  borrower's  land,  whichever  is  later,  the 
County  Supervisor  will  determine  if  it  is 
financially  feasible  to  include  in  the  loan  a 
condition  that  requires  the  borrower  to 
demonstrate,  prior  to  loss  of  the  exemption, 
that  the  borrower  is  actively  applying  an  SCS 
approved  conservation  plan.  This  condition 
will  be  inserted  only  if,  prior  to  loan 
approval,  the  applicant,  the  lender,  (if  a 
guaranteed  loan  is  involved),  FmHA  and  SCS 
resolve  any  doubts  as  to  what  extent 
production  would  be  able  to  continue  under 
application  of  a  conservation  system  and  as 
to  the  financial  implications  on  loan 
repayment  ability  from  both  the  potential 
costs  of  the  conservation  system  and  the 
potential  loss  of  revenues  from  any  reduced 
acreage  production  base.  If  in  making  this 
determination,  loan  repayment  ability  cannot 
be  demonstrated,  FmHA  will  deny  the  loan 
application.  If  loan  repayment  ability  can  be 
demonstrated  and  an  insured  loan  is 
approved,  the  County  Supervisor  will  insert 
in  Form  FmHA  1940-17  the  addendum  set 
forth  in  subparagraph  c(2)(b)(i)  of  this 
paragraph  and  the  following  indented 
additional  language  after  the  last  sentence  of 
that  addendum:  feasible  eligible  loan 
purposes  that  could  be  helpful  in 
implementing  a  conservation  plan,  should  the 
latter  be  an  appropriate  cure.  Substitution  of 
non-FmHA  monies  to  accomplish  the 
prohibited  activity  would  not  cure  the 
ineligibility,  but  actual  elimination  of  the 
activity  from  the  applicant's  farm  plan  of 
operation  would. 

(2)  Proceeds  not  to  be  used  for  a  prohibited 
activity.  If  loan  proceeds  are  not  planned  to 
be  used  for  a  prohibited  activity,  the  County 
Supervisor  will  perform  the  following  tasks: 

(a)  Document  the  above  determination  in 
the  applicant's  file  as  specified  in  paragraph 
7  of  this  exhibit. 

(b)  If  an  insured  loan  is  approved: 

(i)  Insert  as  an  addendum  to  Form  FmHA 
1940-17,  "Promissory  Note,"  the  following 
language.  For  a  guaranteed  loan,  include  this 
language  as  an  element  of  the  FmHA 
conditional  commitment. 

"Addendum  to  Promissory  Note" 

Addendum  to  promissory  note  dated 
in  the  amount  of  $ 


at  an 
■  percent.  This 


annual  interest  rate  of  — 
agreement  supplements  and  attaches  to  the 
above  note.  Borrower  recognizes  that  the 
loan  described  on  the  above  note  will  be  in 
default  should  any  loan  proceeds  be  used  for 
a  purpose  that  will  contribute  to  excessive 
erosion  of  highly  erodible  land  or  to  the 
conversion  of  wetlands  to  produce  an 
agricultural  commodity,  as  further  explained 
in  7  CFR  Part  1940,  Subpart  G,  Exhibit  M. 
Borrower 
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Borrower " — 

(ii)  In  consultation  with  the  Office  of 
General  Counsel  (OGC).  ensure  that  an 
additional  covenant  will  be  added  to  the 
mortgage/deed  of  trust/security  agreement 
which  reads  as  indicated  below. 

"Borrower  further  agrees  that  the  loanls) 
secured  by  this  instrument  will  be  in  default 
should  any  loan  proceeds  be  used  for  a 
purpose  that  will 

"Borrower  further  agrees  that  prior  to  loss 
of  the  exemption  from  the  highly  erodible 
land  conservation  restrictions  found  in  7  CFR 
Part  12,  Borrower  must  demonstrate  that 
Borrower  is  actively  applying  an  approved 
conservation  plan  on  that  land  which  has 
been  determined  to  be  highly  erodible  prior 
to  1990  or  two  years  after  the  Soil 
Conservation  Service  has  completed  a  soil 
survey  for  that  land,  whichever  is  later." 

For  a  guaranteed  loan.  FmHA's  conditional 
commitment  will  require  the  lender  to  place 
these  additional  requirements  in  its  loan 
instruments.  Borrowers  will  be  advised  in 
writing  that  a  statement  from  the  SCS  issued 
prior  to  either  1990  or  two  years  after  the  SCS 
has  completed  a  soil  survey  of  the  borrower's 
land  and  stating  that  the  borrower  is  actively 
complying  with  an  approved  conservation 
plan  will  be  considered  adequate 
demonstration  of  compliance. 

(ii)  Loan  term  exceeds  January  1.  1995.  If 
the  term  of  the  proposed  loan  would  exceed 
this  date  and  the  borrower  intends  to  produce 
an  agricultural  commodity  on  highly  erodible 
land  that  is  exempt  from  the  restrictions  of 
this  exhibit  up  until  that  date  (See 
subparagraph  b(4)  of  paragraph  10  of  this 
exhibit)  the  County  Supervisor  will  determine 
if  it  is  financially  feasible  to  place  a  condition 
in  the  loan  that  requires  the  borrower  to 
demonstrate  prior  to  January  1, 1985,  that  any 
production  after  that  date  of  an  agricultural 
commodity  on  highly  erodible  land  will  be 
done  in  compliance  with  an  approved  SC5 
conservation  system.  Such  a  condition  will 
not  be  used  unless,  prior  to  loan  approval,  the 
applicant  the  lender  (if  a  guaranteed  loan  is 
involved).  FmHA  and  SCS  resolve  any  doubts 
as  to  what  extent  production  would  be  able 
to  continue  under  a  conservation  system  and 
as  to  the  financial  implications  on  loan 
repayment  ability  from  both  the  potential 
costs  of  the  conservation  system  and  the 
potential  loss  of  revenues  from  any  reduced 
acreage  production  base.  If  in  considering  the 
use  of  this  conditioa  loan  repayment  ability 
cannot  be  demonstrated,  the  application  will 
be  denied.  If  loan  repayment  ability  can  be 
demonstrated  and  an  insured  loan  is 
approved,  the  County  Supervisor  will  insert 
in  Form  FmHA  1940-17  the  addendum  set 
forth  in  subparagraph  c(2)(b)(i)  of  this 
paragraph,  the  additional  sentence  required 
by  subparagraph  c(2)(d)(i)  of  this  paragraph, 
and.  after  that  sentence,  the  following 
indented  language: 

"Borrower  further  agrees  that  Borrower 
must  demonstrate  prior  to  January  1. 1995, 
that  any  production  after  that  date  of  an 
agricultural  commodity  on  highly  erodible 
land  will  be  done  in  compliance  (vith  an 
approved  Soil  Conservation  Service 
conservation  system." 

For  a  guaranteed  loan.  FmHA's  conditional 
commitment  will  require  the  lender  to  place 


these  additional  requirements  in  its  loan 
instruments.  Borrowers  will  be  advised  in 
writing  that  a  statement  from  SCS  issued 
prior  to  January  1. 1995.  and  stating  that  the 
borrower  is  complying  with  an  approved 
conservation  plan  will  be  considered 
adequate  demonstration  of  compliance. 

(e)  Implement  the  actions  in  paragraph  d 
below  if  the  applicant  plans  to  repay  a 
portion  of  the  loan  with  funds  from  a  USDA 
financial  assistance  program  subject  to 
wetland  or  highly  erodible  land  conservation 
restrictions. 

d.  Highly  erodible  land,  wetland,  or 
converted  wetland  present  and  applicant 
intends  to  use  other  USDA  financial 
assistance  program(s),  including  crop 
insurance,  to  repay  FmHA  loan. 

The  County  Supervisor  will  consult  wnth 
the  applicant  (and  lender,  in  the  case  of  a 
guaranteed  loan)  and  the  other  USDA 
agencyts)  to  determine  if  the  applicant  is 
eligible  for  the  letter's  financial  assistance.  If 
not  eligible,  the  applicant  will  have  to 
demonstrate  that  an  alternative  80urce(8)  of 
repayment  will  be  available  in  order  for 
further  processing  of  the  application  to 
proceed.  If  the  applicant  is  eligible  and  the 
term  of  the  requested  loan  will  extend  to 
either  one  of  the  periods  identified  in 
subparagraphs  c(2)(d)  (i)  or  (ii)  of  this 
paragraph,  the  applicant  must  either  (1) 
Agree  to  accept  the  applicable  loan 
condition,  if  feasible  and  not  otherwise 
already  required  under  subparagraph  c(2)(d) 
(i)  or  (ii)  of  this  paragraph,  or  (2)  demonstrate 
alternative  repayment  sources  for  the  term  of 
the  loan. 

7.  Required  FmHA  documentation.  The 
actions  taken  and  determinations  made  by 
FmHA  to  comply  with  the  provisions  of  this 
exhibit  will  be  documented  as  part  of  the 
environmental  review  of  the  application.  All 
Farmer  Program  applications  subject  to  this 
exhibit  will  undergo  at  a  minimum  the 
completion  of  Form  FmHA  1940-22, 
"Environmental  Checklist  for  Categorical 
Exclusions."  On  the  reverse  of  this  form,  the 
preparer  will  document  as  applicable  (a) 
whether  or  not  highly  erodible  land,  wetland, 
or  converted  wetland  is  present  (b)  if  any 
exemption(s)  applies,  (c)  the  status  of  the 
applicant's  eligibility  for  an  FmHA  loan 
under  this  exhibit  (d)  any  steps  the  apphcant 
must  take  prior  to  loan  approval  to  retain  or 
regain  its  eligibility,  and  (e)  any  conditions  to 
be  placed  in  an  approved  loan.  If  the 
application  under  review  meets  the  definition 
of  a  Class  I  action  as  defined  in  1 1940.311  of 
this  subpart  the  above  documentation  will  be 
included  as  an  exhibit  to  Form  FmHA  1940- 
21,  "Environmental  Assessment  for  Class  1 
Action."  If  the  application  meeU  the 
definition  of  a  Class  U  action  as  defined  in 
S  1940.312  of  this  subpart  the  required 
documentation  will  be  included  within  the 
Class  U  assessment  under  the  discussion  of 
land  use  impacts.  See  paragraph  IV.4.  of 
Exhibit  H  of  this  subpart.  Once  an  applicant's 
farm  property  has  undergone  an 
environmental  review  covering  the  provisions 
of  this  exhibit  the  County  Supervisor 
reviewing  a  subsequent  loan  request  need  not 
require  the  applicant  to  obtain  further  site 
Information  from  SCS  as  long  as  there  is  no 
change  in  the  farm  property  to  be  affected  or 
any  applicable  exemptions. 


B.  Borrowers '  Responsibilities.  In  addition 
to  complying  with  any  loan  conditions 
required  as  a  result  of  FmHA's 
implementation  of  this  exhibit  a  borrower 
must  within  ten  days  of  receipt  inform,  in 
writing,  the  lender  of  a  guaranteed  loan  and 
the  County  Supervisor  for  an  insured  loan  of 
any  ineligibility  determinations  received  from 
other  USDA  agencies  for  violations  of 
wetland  or  hi^y  erodible  land  conservation 
restrictions.  A  borrower  also  has  the 
responsibility  to  consult  with  the  lender  or 
County  Supervisor,  as  applicable,  if  at  any 
time  the  borrower  is  uncertain  as  to  the 
borrower's  duties  and  responsibilities  under 
the  loan  provisions. 

9.  FmHA  Monitoring.  As  an  element  of 
insured  loan  servicing,  to  include 
development  of  a  farm  plan  of  operation  for 
an  upcoming  crop  year,  scheduled  farm  visits, 
or  other  contacts  with  borrowers,  FmHA  staff 
will  review  and  analyze  the  borrower's 
compliance  with  the  provisions  of  this  exhibit 
and  any  related  loan  conditions.  If  at  anytime 
FmHA  becomes  aware  of  the  borrower's 
violation  of  these  provisions  or  related  loan 
conditions,  the  borrower  will  be  Informed 
that  the  affected  loan(s)  is  in  default  In 
addition  to  directly  monitoring  borrowers,  the 
County  Supervisor  *vill  receive  and  review 
the  monitoring  results  of  other  USDA 
agencies  having  restrictions  on  wetlands  and 
highly  erodible  land  conservation.  Whenever 
these  results  indicate  that  a  borrower  may 
have  violated  the  loan  conditions,  the  County 
Supervisor  will  hirther  analyze  the  matter 
and  respond,  as  indicated  in  this  paragraph, 
should  a  violation  be  determined.  Lenders  of 
FmHA  guaranteed  loans  must  also  monitor 
compliance  as  part  of  their  servicing 
responsibilities.  Failure  to  do  so  will  be 
considered  negligent  servicing  and  any  loss 
attributed  to  such  negligent  servicing  will  not 
be  paid  by  FmHA. 

10.  Exemptions  and  determining  their 
applicabilty  Following  is  a  list  of  exemptions 
from  the  provisions  of  this  exhibit  as  well  as 
a  description  of  how  FmHA  will  apply  the 
exemptions  to  a  proposed  loan  or  activity 
under  a  loan.  This  list  is  Intended  to  provide 
guidance  on  Implementing  the  exemptions 
contained  in  SubparU  A.  R  and  C  of  Part  12 
of  this  chapter  (Attachment  1  of  this  exhibit 
which  is  available  in  any  FmHA  office)  and 
does  not  modify  or  limit  any  of  those 
exemptions.  . .  .  ti 

a.  Exemption  from  wetland  and  highly 
erodible  land  conservation.  Any  loan  which 
was  closed  prior  to  December  23. 1985,  or  any 
loan  for  which  either  Form  FmHA  1940-1, 
"Request  for  Obligation  of  Funds,"  Form 
FmHA  449-14.  "Conditional  Commitment  for 
Guarantee."  or  Form  FmHA  1980-15, 
"Conditional  Commitment  for  Contract  of 
Guarantee  (Une  of  Credit),"  was  executed 
prior  to  December  23. 1985.  Is  exempt  from 
the  provisions  of  this  exhibit 

b.  Exemptions  from  highly  erodible  land 
conservation.  The  follo»ving  exemptions  exist 
from  the  restrictions  on  highly  erodible  land 
conservation.  Whenever  the  County 
Supervisor  is  required  to  consult  with  another 
USDA  agency  in  applying  these  exemptions, 
the  County  Supervisor's  review  of  a  property 
completed  SCS  Form  CPA-28  will  be 
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conaidctad  adaqiiata  cooMltatioa  if  tbe 
needed  infoniMtioa  w  praaented  on  the  form 
and  no  question*  are  rataed  by  the  PmHA 
raviaw. 

(1)  Any  land  upon  wiucb  an  agricttltural 
coniBoditT  waa  plantad  bafore  Dacamber  23, 
ins.  ia  exaoipt  for  that  particular  pt^nring 
Tba  County  Supcrviaor  will  cooault  with  the 
appropriata  local  ASCS  oCBca  in  appiyiag  this 
exemptioB  and  the  ASCS  detenninatian  ia 
controUing  for  purpoaet  of  this  exhibit 

(2)  Any  land  pUinted  with  an  agricultural 
commodity  during  a  crop  year  begizining 
before  December  23. 1965.  ia  exempt  for  that 
particular  planting.  FmHA  will  coosalt  with 
the  ASCS  State  Executive  Director  and  the 
latter's  position  will  be  controlliBg  in 
determining  the  date  that  the  crop  year 
began. 

(3)  Any  land  that  during  any  one  of  the 
crop  year*  of  1981  tfirough  1985  was  either  fa) 
cultivated  to  produce  an  agricultural 
commodity,  or  (b)  set  aside,  diverted  or 
otherwise  not  cropped  under  a  program 
administered  by  USDA  to  reduce  production 
of  an  agricultural  commodity,  is  exempt  until 
the  latter  of  |anuaiy  1, 199a  or  the  date  that 
is  two  years  after  the  date  that  the  SCS  has 
completed  a  soil  survey  of  the  land.  To  apply 
this  exemption,  the  County  Supervisor  will 
consult  with  ASCS  to  determine  from  the 
latter's  records  whether  or  not  the  land  was 
cultivated  or  set  aside  during  the  required 
period.  The  ASCS  determination  will  be 
controliing.  However,  the  date  of  completion 
for  any  SCS  soil  survey  will  be  determined  by 
SCS  and  used  by  the  County  Supervisor. 

(4)  Beginning  on  fanuory  1. 199a  or  two 
years  after  SCS  has  completed  a  soil  survey 
for  the  land,  whichever  is  later,  and 
extending  to  January  1. 1995,  any  land  that 
qualified  for  the  exemption  tn  subparagraph 
b(3)  of  this  paragraph  is  further  exempt  tf  a 
person  is  actively  applying  to  it  a 
conservation  plan  that  is  based  on  the  local 
SCS  technical  guide  and  property  approved 
hy  the  local  SCS  conservation  district  or  the 
SCS.  To  apply  this  exemption  as  well  as  the 
exemptions  specified  in  subperagrapha  b(5), 
(6)  and  (7)  of  this  paragraph,  the  County 
Supervisor  will  consult  with  the  appropriate 
local  SCS  office  and  the  SCS  position  will  be 
controlHng. 

(5)  Highly  erodible  land  within  a 
conservation  district  and  under  a 
conservation  system  that  has  been  approved 
by  a  conservation  district  after  the  district 
has  determined  that  the  conservation  system 
is  in  conformity  with  technical  standards  set 
forth  in  the  SCS  technical  guide  for  such 
district  is  exempt. 

(6)  Highly  erodible  land  not  within  a 
conservation  district  but  under  a 
conservation  system  determined  by  SCS  to 
be  adequate  for  the  production  of  a  specific 
agricultural  commodity  or  commodities  on 
any  highly  erodible  land  is  exempt  for  the 
production  of  that  commodity  or 
commodities. 

(7)  Highly  erodible  land  that  is  planted  in 
reliance  on  a  SCS  determination  that  such 
land  was  not  highly  erodible  is  exempt.  The 
excBption  is  lost,  however,  for  any 
agricultural  commodity  planted  after  SCS 
determines  that  such  land  is  highly  erodible 
land. 


c.  Exeaptioas  from  watkmd  coiteavatkm. 
The  folkMiriag  exemptiona  exist  from  the 
restrictiana  on  wetland  ocmservation. 
Whenever  the  County  Supervisor  is  required 
to  consult  with  anottMr  USDA  agency  in 
applying  theaa  exemptions,  the  County 
Supervisor's  review  of  a  properly  completed 
SCS  Pona  CPA-28  will  be  considered 
adequate  consultation  if  the  needed 
infonaation  is  prasented  on  the  form  and  no 
questiooB  an  raised  by  the  PmHA  review. 

(1)  A  converted  wetland  is  exempt  if  the 
conversion  of  such  wetland  was  commenced 
before  December  23, 1965.  The  County 
Supervisor  will  consult  with  ASCS  whose 
determination  as  to  when  conversion  of  a 
wetland  commenced  will  be  final  for  FmfiA 
purposes. 

(2)  The  following  are  not  considered  to  be  a 
wetland  under  the  provisions  of  this  exhibit: 
(a)  An  artificial  lake,  pond,  or  wetland 
created  by  excavating  or  diking  non-wetland 
to  collect  and  retain  wafer  for  purposes  such 
as  water  for  livestock,  fish  production, 
irrigation  (hiclnding  subsurface  irrigation),  a 
settling  basin,  cooling,  rice  production,  or 
flood  control:  and  (b)  a  wet  area  created  by  a 
water  deHvery  system,  irrigation,  irrigation 
system,  or  application  of  water  for  irrigation. 
The  County  Supervisor  will  consult  with  SCS 
regarding  the  application  of  this  exemption  as 
well  as  the  remaining  exemptions  in  this 
paragraph  and  the  SCS  position  %vill  be 
controlling. 

(3)  A  Wetland  is  exempt  if  the  production 
of  an  agricultural  commodity  is  possible  (a) 
as  a  result  of  a  natural  condition,  such  as 
drought,  and  (b)  without  action  by  the 
producer  that  destroys  a  natural  wetland 
characteristic.  This  exemption  is  lost 
whenever  condition  (a)  or  (b)  no  longer 
exists. 

(4)  Production  of  an  agricultural  commodity 
on  a  converted  wetland  is  exempt  if  SCS 
determines  that  the  effect  of  such  action, 
individually  and  in  connection  with  all  other 
similar  actions  authorized  in  the  area  by 
USDA  agencies,  on  the  hydrological  and 
biological  aspect  of  wetland  is  minimaL 

11.  Appeals.  Any  applicant  that  is  directly 
and  adversely  affected  by  an  administrative 
decision  tnade  by  FmHA  under  this  exhibit 
may  appeal  that  decision  under  the 
provisions  of  Subpart  B  of  Pari  1900  of  this 
chapter  except  as  provided  by  this  paragraph. 
Appeals  questioning  either  (a)  the  presence  of 
a  wetland  converied  wetland,  or  highly 
erodibie  land  on  a  particular  property,  or  (b) 
application  to  a  property  of  the  exemptions 
idaotified  in  subparagraphs  b  and  c  at 
paragraph  10  of  this  exhibit  most  be  filed 
directly  with  tba  USDA  agency  making  the 
controlling  determination  and  in  accordance 
with  its  appeals  procedures.  See  9i  12.10  and 
12.23  of  Subpari  A  of  Part  12  of  this  chapter 
(Attacfanient  1  of  this  exhibit  which  is 
available  in  any  PnHA  office). 

12.  Working  with  other  USDA  agencies. 

a.  Coordination.  FmHA  State  Directors  will 
consult  with  SCS  State  Conservationists  aiKl 
ASCS  State  Executive  Directors  to  assess 
and  coordinate  loan  processing  workloads  in 
order  is  minimize  delays  in  responding  to 
FmHA  requests  for  site  information  or  for  the 
application  of  the  exemptions  contained  in 
paragraph  10  of  this  exhibit.  State  Dnrectora 


wiU  ensure  that  FmHA  field  staff  understand 
and  can  use  the  ASCS  farm  records  system 
and  will  request  ASCS  training  as  needed. 
Also,  management  s}  stems  for  sharing  the 
information  discitssed  in  subparagraph  b  of 
the  paragraph  will  be  establisbed. 

b.  Information  exchange.  FmHA  State 
Directon  will  develop  with  ASCS  State 
Executive  Directors  a  system  for  FmHA  to 
routinely  receive  notification  whenever  ASCS 
determines  a  violation  has  occurred  under  its 
wetland  and  highly  erodible  land 
conservatitm  restrictions.  FmHA  State 
Directors  will  in  turn  provide  to  any 
interested  USDA  agency  the  following 
information. 

(1)  Upon  request,  copies  of  site  information 
or  exemption  decisions  made  by  SCS  for 
PmHA  application  reviews: 

(2)  Upon  request,  copies  of  exemption 
decisions  made  by  FmHA:  and 

(3)  Notice  of  any  violations  of  the 
provisions  of  this  exhibit  identified  by  FmHA 
as  a  result  of  the  monitoring  activities 
identified  in  paragraph  9  of  this  exhibit. 

13.  Relationship  of  the  requirements  of  this 
exhibit  to  the  wetland  protection 
requirements  of  Exhibit  C  of  this  subpart. 
The  provisions  of  this  exhibit  determine  (a) 
whether  or  not  an  applicant  for  a  Fanner 
Program  insured  or  guaranteed  loan  is 
eligible  to  be  considered  for  such  a  loan,  and 
(b)  whether  or  not  a  recipient  of  such  a  loan 
is  properly  using  the  loan  proceeds  with 
respect  to  the  requirements  of  this  exhibit.  On 
the  other  hand,  the  requirements  in  Exhibit  C 
of  this  subpart  regarding  wetland  protection 
cover  all  FmHA  loan  and  grant  programs  and 
address  not  questions  of  eligibility  but  the 
potential  environmental  impacts  of  a 
proposed  action  on  a  wetland  and 
alternatives  to  the  action.  Consequently. 
Farmer  Program  applications  covered  by  this 
exhibit  and  which  may  be  approved  imder 
this  exhibit  must  also  meet  the  requirements 
of  Exhibit  C  of  this  subpart.  For  example,  an 
application  covered  by  this  exhibit  (M)  that 
proposed  to  convert  a  wetland  into  a  tree 
farm  would  be  exempt  from  this  exhibit  (M) 
because  trees  are  not  an  agricultural 
commodity,  i.e..  there  is  no  conversion  in 
order  to  produce  an  agricultural  commodity. 
However,  before  PmHA  could  make  the  loan, 
the  requirements  of  Exhibit  C  oi  this  subpart 
would  have  to  be  met  to  inchide  an  FmHA 
finding  that  no  practicable  alternative  exists 
to  the  conversion  of  the  wetland.  In  summary, 
any  proposed  wetland  conversion  that  is  not 
prohibited  by  this  exhibit  (M)  must  next  meet 
the  requirements  of  Exhibit  C  of  this  subpart 
before  FmHA  approval  of  the  requested 
financial  assistance  could  be  provided. 

PART  1M1-OPERATING  LOANS 

6.  The  authority  citation  for  Part  1941 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  5  U.SX.  301;  7  CFR 
2.23;  7  CFR  2.7a 
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Subpart  A— Operating  Loan  Policies, 
Procedures  and  Auttwrtzations 

9.  Section  1941.11  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


S1M1.11 

(a)  Applications  will  be  received  and 
processed  as  provided  in  Subpart  A  of 
Part  1910  of  this  chapter,  with 
consideration  given  to  the  requirements 
in  Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter. 
•        •        •        *        • 

10.  Section  1941.17  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§1*41.17    lUMH  ■mttatlons. 

(a)  The  total  outstanding  insured  OL 
principal  balance  may  not  exceed 
$200,000  at  loan  closing.  Loans  may  not 
be  made  for  the  purchase  of  real  estate, 
making  principal  payments  on  real 
estate,  or  refinancing  any  debts  Incurred 
for  the  purchase  of  real  estate.  Loans 
also  may  not  be  made  for  any  purpose 
that  will  contribute  to  excessive  erosion 
of  highly  erodible  land  or  to  the 
conversion  of  wetlands  to  produce  an 
agricultural  commodity,  as  ftulher 
explained  in  Exhibit  M  to  Subpart  G  of 
Part  1940  of  this  chapter.  In  addition, 
loans  may  not  be  made  to  pay  land 
lease  costs  under  any  program  other 
than  cash  rent  The  total  outstanding 
youth  loan  principal  balance  may  not 
exceed  $10,000  at  loan  closing  except  for 
youth  loan  applicants  whose  loan  was 
approved  on  or  before  November  23, 
1981. 


PART  1943-FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

11.  The  authority  citation  for  Part  1943 
continues  to  read  as  follows: 

AudMKity:  7  U.S.C.  1989:  5  U.S.C  301:  7  CFR 
2.23;  7  CFR  2.7a 

Subpart  A— Insured  Farm  Ownership 
Loan  Policies,  Procedures  and 
Authorizations 

12.  Section  1943.11  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows:  " 

§1943.11    RMeMng  and  processing 
applications. 

(a)  Applications  will  be  received  and 
processed  as  provided  in  Subpart  A  of 
Part  1910  of  this  chapter,  with 
consideration  given  to  the  requirements 
Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter. 


13.  Section  1943.17  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§1943.17    Losn  Umltstions. 

(e)  Loans  also  may  not  be  made  for 
any  purpose  that  will  contribute  to 
excessive  erosion  of  highly  erodible 
land  or  to  the  conversion  of  wetlands  to 
produce  an  agricultural  commodity,  as 
further  explained  in  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter. 

Subpart  B— Insured  SoN  end  Water 
Loan  Policies,  Procedures  and 
Authorizations 

14.  Section  1943.61  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1943.61    RacaMng  and  procMSing 
applications. 

(a)  Applications  will  be  received  and 
processed  as  provided  in  Subpart  A  of 
Part  1910  of  this  chapter,  with 
consideration  given  to  the  requirements 
in  Exhibit  M  of  Subpart  G  of  Part  1940  of 

this  chapter. 

«        «        ♦        *        • 

15.  Section  1943.67  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§1943.67    Loan  Nntltatlons. 
***** 

(d)  Loans  also  may  not  be  made  for 
any  purpose  that  will  contribute  to 
excessive  erosion  of  highly  erodible 
land  or  to  the  conversion  of  weUands  to 
produce  an  agricultural  commodity,  as 
further  explained  in  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter. 

PART  1945-EMERQENCY 

16.  The  authority  citation  for  Part  1945 
continues  to  read  as  follows: 

Authority:  7  U.&C.  1988: 5  U.S.C  301: 7  CFR 
2.23;  7  CFR  2.7a 

Subpart  D— Enwrgency  Loan  Policies, 
Proceduree  and  Authorlzatione 

17.  Section  1945.161  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  1945.161    RacaMng  and  procasaing 
appHcationa. 

(a)  Applications.  Applications  will  be 
received  and  processed  as  provided  in 
Subpart  A  of  Part  1910  of  this  chapter, 
with  consideration  given  to  the 
requirements  in  Exhibit  M  of  Subpart  G 
of  Part  1940  of  this  chapter. 
***** 

18.  Section  1945.167  is  amended  by 
adding  a  new  paragraph  (i)  to  read  as 
follows: 


!  1945.167    Loan  Hmitatlona  and  special 

provlaions. 

*        •        •        •        * 

(i)  Highly  erodible  land  and 
conversion  of  wetland.  Loans  may  not 
be  made  for  any  purpose  that  will 
contribute  to  excessive  erosion  of  highly 
erodible  land  or  to  the  conversion  of 
wetlands  to  produce  an  agricultural 
commodity,  as  further  explained  in 
Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter. 


PART  igaO— GENERAL 

19.  The  authority  citation  for  Part  1980 
continues  to  read  as  follows: 

Autiiority:  7  U.S.C.  1989;  42  U.S.C.  148ft  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  B— Farmer  Program  Loana 

20.  Section  1980.108  is  amended  by 
adding  a  new  paragraph  (a)(3)(v)  to  read 
as  follows: 

§  1960.106    Oenara)  provlaiona. 

(a)  •  •  • 

(3)*  *  • 

(v)  The  requirements  found  in  Exhibit 
M  of  Subpart  G  of  Part  1940  of  this 
chapter  are  met. 
«        *        »        •        * 

21.  Section  1980.114  is  amended  by 
transferring  the  Administrative 
paragraphs  to  the  end  of  the  section  and 
by  revising  administrative  paragraph  B 
to  read  as  follows: 

§1960.114    FmHA  avaluation  of 
anplif  ationi 


Administrative 
***** 

a  Determine  that  the  requirements  of 
§S  1980.40  through  1980.45  of  Subpart  A  of 
this  part  and  those  found  in  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter  are 
met. 

22.  Section  1980.115  is  amended  by 
revising  Administrative  paragraph  B.2. 
to  read  as  follows: 

§  1960.1  IS    County  Commlttaa  raview. 


Administrative 

*        *        •       .•        • 

R*  •  • 

2.  Set  forth  in  the  space  provided  on  Form 
FmHA  449-14  (A.l.  above)  or  Form  FmHA 
1980-15  (A.I..  alwve)  any  special  conditions 
of  approval,  including  requirements  for 
security,  improved  management  practices, 
relating  to  highly  erodible  land  and 
conversion  of  wetland  found  in  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter,  and 
type  and  frequency  of  financial  reports 
required  by  FmHA  but  not  required  by  the 
lender.  An  attachment  to  the  form  may  be 
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used,  if  necessary.  Retam  Forms  FtnHA  449- 
14  or  FmHA  1980-15  to  the  County  Supenrisor 
for  execution  and  proper  distribution. 

23.  Section  1960.175  is  amended  by 
redesignating  para^aph  (d)(3)  as  (d)(4) 
and  adding  a  new  paragraph  (dK3)  to 
read  as  follows: 

§1980.175    Op«ratin9  loan*. 

*  *  *  «  * 

(d)  *  *  * 

(3)  Loan  also  may  not  be  made  for  any 
purpose  that  will  contribute  to  excessive 
erosion  of  highly  erodible  land  or  to  the 
conversion  of  wetlands  to  produce  an 
agricultural  commodity,  as  farther 
explained  in  Exhibit  M  to  Subpart  G  of 
Part  1940  of  this  chapter. 


24.  Section  1960.180  is  amended  by 
adding  a  new  paragraph  (e)(3)  to  read  as 
follows: 

§  1980.1M    Farm  owrwrsMp  loans. 


(e)  *  *  • 

(3)  The  loan  pmpose  will  contribute  to 
excessive  erosion  of  highly  erodible 
land  or  to  the  conversion  of  wetlands  to 
produce  an  agricultural  commodity,  as 
further  explained  in  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter. 
***** 

25.  Section  198ai85  is  amended  by 
adding  a  new  paragraph  (e)(3)  to  read  as 
follows: 

S19M.185    SoH  and  watar  loans. 


(er  *  • 

(3)  The  loan  purpose  will  contribute  to 
excessive  erosion  of  highly  erodible 
land  or  to  the  conversion  of  wetland  to 
produce  an  agricultural  commodity,  as 
further  explained  in  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter. 

Signed  at  Washington,  DC,  on  June  Z3, 
1986. 
Peter  C  Myeis, 

Acting  Secretary. 

[FR  Doc.  86-14499  Piled  &-24-86: 10:47  am) 
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UST  OF  PUBLIC  LAWS 

Last  List  June  28,  1988 

This  is  a  continuing  list  of 
public  t>ills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws. 
The  text  of  laws  is  not 
put>lished  in  the  Federal 
Register  but  may  be  ordered 
In  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  US.  Government 
Printing  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 
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Federal 
Regulations 

Revised  as  of  April  1,  1986 


Quantity         Voiume 

Title  18— Conservation  of  Power  and  Water  Resources 

(Part  400-End)  (Stock  No.  822-007-00051-1) 

Title  21— Food  and  Daigs 

(Parts  800-1299)  (Stock  No.  822-007-00063-5) 

Title  23— Highways  (Stock  No.  822-007-00066-0) 

Title  25— Indians  (Stock  No.  822-007-00072-4) 

Title  26 — Internal  Revenue 

(Parts  300-499)  (Stock  No.  822-007-00084-8) 

A  cumu(atrv«  ohecklW  o«  CFR  issuances  aopears  every  Monday  in  the  Feboral  Register  in  the  Readef  Aids 
section.  In  addition,  a  checklist  ol  current  CFR  volumes,  comprising  a  comptete  CFR  set.  appears  each  month 
m  the  LSA  (List  o«  CFR  Sections  AHocted) 
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MaM  to:  Superintendent  of  Documents.  U.S.  Government  Printing  Office.  Washington.  D.C.  20402 


.  Make  check  or  money  order  payabte 


to  Supennterxlertl  ot  Documents.  (Ptoeae  do  not  send  cash  or 
stamps).  Include  an  additional  25%  tor  foreign  mailino. 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington.  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulaUons  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $300.00  per  year,  or  $150.00  for  6  months,  payable  in 
advance.  The  charge  for  individual  copies  is  $1.50  for  each 
issue,  or  $1.50  for  each  group  of  pages  as  actually  bound.  Remit 
check  or  money  order,  made  payable  to  the  Superintendent  of 
Documents.  U.S,  Government  Printing  Office,  Washington,  DC 
20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 

How  To  Qte  This  Publicatioii:  Use  the  volume  number  and  the 
page  number.  Example:  51  FR  12345. 


FOR: 

WHO. 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 
The  Office  of  the  Federal  Register. 
Free  public  briefings  (approximately  2  1/2  hours)  to 
present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elemenu  of  typical  Federal  Register 
documents.  

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  luly  11:  at  9  am. 

WHERE:  Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington,  DC. 

RESERVATIONS:  Abram  Primus  202-523-3419 
Ina  Masters  202-523-3419 

SEATTLE,  WA 

WHEN:  July  22;  at  1:30  pm. 

WHERE:  North  Auditorium, 

Fourth  Floor,  Federal  Building. 
915  2nd  Avenue,  Seattle,  WA. 

RESERVATIONS:  Call  the  Portland  Federal  Information 
Center  on  the  following  local  numbers: 
Seattle     20fr442-0570 
Tacoma     206-383-5230 
Portland    503-221-2222 

SAN  FRANCISCO.  CA 

WHEN:  July  24:  at  1:30  pm. 

WHERE:  Room  2007.  Federal  Building, 

450  Golden  Gate  Avenue, 

San  Francisco,  CA. 
RESERVATIONS:  Call  the  San  Francisco  Federal  Information 

Center,  415-556-fleOO 
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Systems  of  records,  23573 
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Privacy  Act: 
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See  Energy  Research  Office;  Federal  Energy  Regulatory 
Commission;  Hearings  and  Appeals  O^ice,  Energy 
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RULES 

Natural  gas  companies  (Natural  Gas  Act): 
Pipeline  minimum  commodity  bill  provisions;  elimination 
of  variable  costs,  23530 
Natural  Gas  Policy  Act: 

Incremental  pricing;  acquisition  cost  thresholds,  23534 
PROPOSED  RULES 
Natural  Gas  Policy  Act: 
Ceiling  prices  for  high  cost  natural  gas  produced  from 
tight  formations — 
Virginia.  23558 
NOTICES 

Electric  rate  and  corporate  regulation  filings: 

New  England  Power  Pool  et  al.  23581 
Environmental  statements;  availability,  etc.: 

Mojave  Pipeline  Co.  et  al.,  23579 
Hydroelectric  applications,  23582 
Natural  gas  certificate  filings: 

Alabama-Tennessee  Natural  Gas  Co.  et  al,  23588 
Natural  Gas  Policy  Act: 

Well  category  determinations,  etc.,  23578 
Small  power  production  and  cogeneration  facilities; 
qualifying  status: 

Avtex  Fibers  Inc.,  23592 

M&M/Mars,  Inc..  23592 
Applications,  hearings,  determinations,  etc: 

Cogeneration,  Inc.,  23577 

Mobil  Oil  Exploration  &  Producing  Southeast  Inc.,  23578 

SNG  Trading  Inc.,  23581 

Federal  Maritime  Commission 

NOTICES 

Agreements  Filed,  etc.,  23601 
(2  documents) 

Fish  and  Wildlife  Service 

RULES 

Law  enforcemen^,  pddresses  of  district  ofTices,  23550 


Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
l,l-[(6-Phenyl-l,3,5-triazine-2.4-diyl)diimino]bis-9.10- 

anthracenedione;  correction.  23535 
Food  and  Nutrition  Service 

RUUS 

Child  nutrition  programs: 
Child  care  food  program — 
Meat  alternatives  used  in  programs;  correction.  23515 
Food  distribution  program: 

National  commodity  processing  program.  23515 
NOTICES 

Child  nutrition  programs: 
Child  care  food  program — 

National  average  payment  rates,  etc..  23570 
School  lunch,  breakfast,  and  special  milk  programs; 

national  average  payments /maximum  reimbursement 
rates.  23571 

General  Services  Administration 

RULES 

Property  management: 
Transportation  and  traffic  management;  travel  agents  and 
travel  management  centers  use,  23539 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 

23602 
Federal  assistance  programs  retrieval  system.  23602 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration; 
National  Institutes  of  Health;  Public  Health  Service 

Heaitt)  Care  Rnancing  Administration 

RULES 

Medicare  and  medicaid: 
Life  Safety  Code,  home  health  agency  participation,  and 
speech  pathology  services.  23541 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 
Decisions  and  orders,  23593,  23596 
(2  documents) 

Housing  and  Ur1>an  Development  Department 

NOTICES 

Low  income  housing: 
Elderiy  or  handicapped  housing  direct  loan  program 
(Section  202);  fund  availability 
Correction,  23603 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 

Nonimmigrants;  documentary  requirements;  waivers,  etc.: 
Temporary  alien  employment  (intracompany  transferees, 
etc.) 
Correction,  23557 

Indian  Affairs  Bureau 

NOTICES  . 

Indian  tribes,  acknowledgment  of  existence  determainatlon. 
etc.: 
Wampanoag  Tribal  Council  of  Gay  Head,  inc..  23604 


interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau; 

Land  Management  Bureau;  Minerals  Management 

Service 
RULES 

Relocation  assistance  and  real  property  acquisition,  uniform 
cost-effective  policies  and  procedures 
Correction,  23539 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Hearings  and  Appeals  Office;  relocation  assistance,  23603 
I 
International  Development  Cooperation  Agency 
See  Agency  for  International  Development 

International  Trade  Administration 

RULES 

Export  licensing: 
Commodity  control  list — 
Polycarbonate  sheet,  23529 

Recording  or  reproducing  equipment;  redefinition,  23529 
Special  licensing  procedures;  ineligible  commodities, 
23528 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Motor  carriers: 

Co.d.  shipments.  23562 
NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Atlanta  &  West  Point  Rail  Road  Co.  et  al.,  23606 

Japan-United  States  Friendstiip  Commission 

RULES 

CFR  Chapter  assignment,  23535 

Justice  Department 

See  Antitrust  Division;  Immigration  and  Naturalization 
I  Service 

Lat>or  Department 

See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Public  administrative  procedures: 

Application  procedures;  State  Offices  address  changes, 
23547 
NOTICES 
Classification  of  public  lands: 

Oregon;  correction,  23577 
Timber  sales;  Medford  District  OR,  23605 

Ul>rary  of  Congress 

RULES 

Organization,  policies,  and  procedures 
Correction,  23537 

Mine  Safety  and  Health  Administration 

RULES 

Explosives;  permissibility  and  suitability  tests: 

Blasting  and  stemming  devices,  23536 
PROPOSED  RULES 

Testing,  evaluation,  and  approval  of  mining  products: 
User  fees,  23559 


Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Oil  and  gas  operations  lease  forms;  availability,  23606 

National  Archives  and  Records  Administration 

RULES 

Records  management.  23537 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 

Committees;  establishment,  renewals,  terminations,  etc.: 
National  Center  for  Nursing  Research  Advisory  Council 
et  al.,  23602 
Meetings: 
National  Heart,  Lung,  and  Blood  Institute,  23603 
National  Institute  of  Environmental  Health  Sciences, 
23603 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  managemenb 

Atlantic  sea  scallop,  23551 

Gulf  of  Mexico  dnun,  23551 
NOTICES 
Permits: 

Marine  mammals.  23573 

National  Science  Foundation 

NOTICES 

Meetings: 
Arctic  five-year  research  plan  consultative  workshop, 
23609 

Navy  Department 

NOTICES 

Classification  of  public  lands: 
Oregon;  correction,  23577 

Nuclear  Regulatory  Commission 

RULES 

Practice  rules: 
Formal  licensing  proceedings;  reopening  records  criteria 
Correction,  23523 
PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Bankruptcy  filing;  reporting  requirements 
Correction.  23557 

NOTICES 

Nuclear  waste  transportation: 
Notification  to  Governors'  designees;  list;  republication, 
23614 
Regulatory  guides: 

Issuance,  availability,  and  withdrawal,  23613 
Applications,  hearings,  determinations,  etc.: 
Georgia  Power  Co.  et  al.,  23610.  23611 

(2  documents) 
Radiation  Technology.  Inc.,  23612 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 
Withdrawal  liability;  notice  and  collection;  interest  rates, 
23535 
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Pubic  HMltti  Servic* 

See  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration:  National  Inatitutes  of  Health 
RULK 

Indian  health  service: 
Reimbursement  rates  for  health  care  services,  23540 

Tr«n«porftlon  Di^Mbiiwt 

See  also  Coast  Guard;  Federal  Aviation  Administration 

Nonccs 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  23616 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications.  23616 

Treasury  Dvpartnwnt 

See  also  Customs  Servica 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
23617 
(2  documents) 

Veterans  Administration 

NOTICES 
Meetings: 
Readjustment  Problems  of  Vietnam  Veterans  Advisory 

Committee.  23620 
Rehabilitation  Research  and  Development  Scientific 
Review  and  Evaluation  Board,  23620 
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Federal  Emergency  Management  Agency,  23624 

Part  III 

Environmental  Protection  Agency.  23686 

Part  IV 

Environmental  Protection  Agency.  23692 

PartV 

Environmental  Protection  Agency,  23706 
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This  section  of  the  FEDERAL  REGISTER 
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general  applicatMltty  and  legal  effect,  most 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  210, 225,  and  226 

[Amdts.  65, 8,  and  13  respecthrely] 

Meat  Alternates  Used  In  Child 
Nutrition  Programs 

Correction 

In  FR  Doc  86-10225  beginning  on  page 
16807  in  the  issue  of  Wednesday,  May  7, 
1986,  make  the  following  corrections: 

1.  On  page  16807,  in  the  first  column, 
the  agency  docket  numbers  were 
omitted  from  the  heading  taiici  should 
have  read  as  set  forth  above. 

$210.10    (Corrected] 

2.  On  page  16809,  in  the  third  column, 
in  S  210.10(a)(2)(ii)(A)(2),  in  the  tenth 
line,  "and"  should  read  "as". 

3.  On  page  168ia  in  §  210.10(a)(3),  in 
the  table,  in  the  second  column,  in  the 
first  line,  "skin"  should  read  "skim",  and 
in  the  ninth  line,  "of  tree"  should  read 
"or  tree".  In  footnote  3  to  the  table, 
"Free"  should  read  "Tree". 

{225.20    (Corrected] 

4.  On  the  same  page,  in  \  225.20(b)(2], 
in  the  table,  under  the  heading  "Bread 
and  Bread  Alternates",  in  the  seventh 
line,  "or'  should  read  "or".  In  footnote  4 
to  the  table,  "of  more"  should  read  "or 
more". 

{226^    (Corrected] 

5.  On  page  16811.  in  the  third  column, 
in  S  226.20(a)(2)(u)(B),  in  the  third  line, 
"meet"  should  read  "meat". 

6.  On  the  same  page,  in  S  226.20(c)(2), 
in  the  table,  in  the  first  column,  under 
the  heading  "Bread  and  Bread 
Alternates",  in  the  fifth  line,  "paste" 
should  read  "pasta".  In  the  next  entry  in 
the  table,  "Cooked  cereal  grains",  the 
entries  in  the  second,  third,  and  fourth 
columns  should  read  as  follows: 


Agel  up  to  3:  "Ml  cup" 
Age  3  up  to  6:  "%  cup" 
Age  6  up  to  12:  "%  cup" 

7.  On  page  16812,  in  {  226.20(c)(3),  in 
the  table,  in  the  heading  of  the  fourth 
column,  insert  footnote  reference  "1" 
after  the  heading  "Age  6  up  to  12". 
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7  CFR  Parts  250  and  252 

Food  Distribution  Program;  Nationai 
Commodity  Processing  Program 

agency:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Interim  rule. 

summary:  This  interim  rule  will  extend 
the  National  Commodity  Processing 
(NCP)  Program  until  June  30, 1987.  NCP 
was  established  in  the  June  23, 1983  rule 
and  extended  until  June  30, 1986  in  the 
September  12, 1985  interim  rule.  This 
action  will  promote  a  regular  supply  of 
processed  end  products  to  eligible 
recipient  agencies  for  the  1986-87 
agreement  year.  This  interim  rule  will 
address  comments  and  incorporate 
amendments  included  in  the  February  4, 
1986  proposed  rule. 

The  February  4, 1986  rule  proposed 
amendments  designed  to:  (1)  Increase 
uniformity  of  regulations  governing 
State  processing  activities  and  those 
covering  NCP  and  (2)  increase  NCP 
program  accountability  requirements  to 
ensure  program  Integrity. 
EFFECmOE  date:  July  1, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Alberta  Frost  Director,  Nutrition 
and  Technical  Services  Division,  U.S. 
Department  of  Agriculture,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302,  (703)  756-3585. 
SUFPLEMENTARY  INFORMATION:  Under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511), 
information  collection  requirements 
contained  in  SS  252.4,  252.5,  and  252.6  of 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB  #2584-0325):  approved  for 
use  through  August  31, 1988. 

Classification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major.  We  anticipate  that 
this  proposal  will  not  have  an  impact  on 
the  economy  of  more  than  $100  million. 


No  major  increase  in  costs  or  prices  for 
program  participants,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions  is  anticipated.  The  action  is  not 
expected  to  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.  based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.550.  For  the  reasons  set  forth  in 
the  Final  Rule  related  Notice  to  7  CFR 
3015,  Subject  V  (48  FR  29115),  this 
program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  Pub. 
L  9&-354,  The  Regulatory  Flexibility 
Act.  Robert  E.  Leard,  Administrator  of 
FNS,  has  certified  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  will  ensure  the  availability 
of  processed  surplus  commodities  to 
eligible  recipient  agencies.  The  eligible 
recipient  agencies  include  all  outlets 
eligible  for  commodities  under  Parts  250 
and  251. 

Background 

On  June  23,  1983,  the  Department 
published  interim  regulations  (48  FR 
28609)  which  set  forth  a  framework  for 
the  NCP  Program.  In  part  the 
regulations  were  issued  to  satisfy  the 
dictates  of  S  203  of  the  Temporary 
Emergency  Food  Assistance  Act 
(TEFAA)  (7  U.S.C.  612c  note)  which 
directed  the  Secretary  to  encourage  the 
consumption  of  commodities  made 
available  without  charge  or  credit  under 
any  nutrition  program  administered  by 
the  Secretary  of  Agriculture  through 
processing  agreements  with  private 
companies.  Public  comments  were 
solicited  concerning  those  interim 
regulations  and  all  phases  of  program 
operation. 

Under  the  1983  interim  rule,  FNS 
entered  into  agreements  with  processors 
to  convert  donated  commodities  into 
end  products  desired  by  recipient 
agencies.  Under  those  agreements, 
processors  were  permitted  to  market  the 
end  products  nationwide  to  any 
recipient  agency  eligible  to  receive  the 
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specified  conunodity  used  in  tbe  end 
product.  Dairy  commodities  and  honey 
were  made  available  under  the  NCP 
Program. 

On  May  13. 1985.  the  Department 
published  a  notice  (50  FR  19993) 
announcing  that  the  NCP  Program  would 
end  on  June  30. 1985,  becauM  the  NCP 
Program  had  not  achieved  its  stated 
goals.  Subsequently,  Congress  extended 
Section  203  of  the  Temporary 
Emergency  Food  Assistance  Act  throu^ 
September  1986.  The  Department 
implemented  this  directive  by 
reauthorizing  the  NCP  Program  for  one 
additional  year  in  an  interim  rule 
published  September  12. 1985.  Those 
interim  regulations  expire  on  June  30. 
1986.  Subsequent  legi^tion.  the  Food 
Secarity  Act  of  1985.  Pub.  L  99-198. 
further  extended  Section  203  of  the 
Temporary  Emergency  Food  Assistance 
Act  throiigh  June  30. 1987.  The 
Department  has  decided  dierefore  to 
reauthorize  the  NCP  Program  through 
Jime  30. 1987  and  is  pubhshing  these 
interim  rules  to  accomplish  the 
extension. 

On  February  4. 1986.  the  Department 
published  a  proposed  rule  which 
contained  four  amendments  to  tbe 
September  12, 1965  NCP  interim  rule. 
Public  comments  to  the  proposed  rule 
were  solicited.  Public  comments  to  the 
proposed  rule  have  been  received  and 
analyzed.  The  dianges  have  been 
incorporated  in  this  interim  rule 
extension.  A  determination  has  been 
made  that  the  puUic  interest  would  be 
best  served  by  issuing  this  rule  as  an 
interim  rule,  effective  July  1. 1986.  m 
order  to  avoid  program  disruption  and 
continue  the  flow  of  commodities  to 
processing  companies  and  recipient 

agencies.  

The  current  7  CFR  Part  252  expire*  on 
June  30, 1986.  FNS  is  reprinting  the 
entire  interim  rule  for  this  extension, 
incorporating  tbe  changes  proposed  on 
February  4. 1986  and  updating  language 
to  make  it  consistent  with  that 
contained  in  7  CFR  Part  250,  the  Food 
Distribution  Program  regulations. 

Discussion  of  Proposed  Rules 

Following  is  a  description  of  the 
proposed  rule  published  February  4. 
1986  and  a  discussion  of  public 
comments.  During  tbe  public  comment 
period.  60  comments  were  received.  The 
proposed  rule  announced  our  intention 
to  amend  the  NCP  interim  regulations 
by:  (1)  Requiring  processors  to  verify  100 
percent  of  reported  discount  sales 
through  distributors  without  dual  billing: 
(2)  limiting  tbe  allowable  discount 
through  distributor  value  pass-through 
system  to  one  specific  system;  (3) 
requiring  ail  processors  particijMting  in 


NCP  to  obtain  an  annual  audit  of  NCP 
activities;  and  (4)  amending  the  Part  250 
regulations  by  requiring  State  agencies 
to  verify  that  recipient  agencies 
registered  to  participate  in  NCP  are 
eligible  to  receive  donated  food. 

Sales  Verification 

The  September  12  faiterim  rale 
requires  processors  to  verify  a 
statistically  valid  sample  of  sales  made 
through  a  distributor  without  dual 
billing.  Results  of  FNS  sales 
verifications  and  on-site  reviews  have 
indicated  a  high  degree  of  inaccurate  or 
invalid  sales  reported  to  FNS,  often  the 
result  of  inaccurate  reporting  by 
distributors.  Under  the  February  4, 1986 
proposed  rule,  processors  would  be 
required  to  verily  100  percent  of  all 
reported  discount  sales  made  through  a 
distributor  without  dual  billing.  Of  20 
comments  received,  13  commentors 
opposed  the  proposal  because  of  the 
time  and  labor  costs  to  processors. 
Many  said  processors  would 
discontinue  discount  sales  made  throng 
a  distributor  without  dual  billing  if  the 
requirements  of  the  interim  rale  were 
the  same  as  the  propoeaL  In  re^xmse  to 
these  concerns  S  252.4(cKii)(B)  of  the 
interim  regulations  maintains  the 
current  requirement  that  processors 
must  verify  a  sUtistically  valid  sampling 
of  all  sales  reported  each  quarter. 
Language  has  been  added  to  require  that 
the  sample  size  shall  have  a  95  percent 
confidence  level.  The  verification  effort 
must  determine  whether  NCP  end 
products  were  sold  to  eligible  recipient 
agencies  and  if  the  value  of  the  donated 
commodities  was  passed  on  to  the 
recipient  agency.  Sales  verification  must 
be  done  at  the  end  of  each  quarter  and 
the  sample  shah  be  taken  from  all  sales 
reported  within  the  quarter.  Processors 
must  report  to  FNS  the  level  of  invalid 
or  inaccurate  sales  for  each  quarter  and 
must  simultaneously  submit  a  corrective 
action  plan  to  correct  problems 
identified  In  the  verification  effort.  Tfce 
processor  must  also  Immediately  submit 
adjusted  monthly  performance  reports 
to  eliminate  invalid  sales.  If  FNS 
determines  that  end  products  have  been 
improperly  distributed,  FNS  may  assert 
a  claim  against  the  processor. 

Value  Pass  Through 

Section  2S2.4{cK4)  of  tbe  September 
12. 1965  interim  rule  requires  that 
processors  retun  the  agreement  value  of 
the  donated  commodity  contained  in 
processed  products  to  the  purchasing 
recipient  agency.  At  the  time  of 
agreement  approval  FNS  reviews  and 
approves  the  method  selected  by  the 
processor  for  returning  the  vahie  of  the 
donated  commodity  in  the  end  product 


to  the  recipient  agency.  The  processor 
may  choose  a  system  which  either  (1) 
Reduces  the  market  price  of  a  processed 
end  product  by  the  value  of  the  donated 
food  contained  in  the  product  (discount): 
or  (2)  refunds  to  the  recipient  agency  the 
vahie  of  the  donated  food  contained  in 
the  end  product  (refund).  Under  the 
current  rale,  FNS  nwy  approve  any  other 
value  return  system  developed  by  the 
processor  if  the  system  ensures  proper 
accountability. 

Section  252.4(c)(4)  of  the  September 
12, 1985  interim  regulation  describes  the 
varieties  of  value  pass-through  systems 
permitted  in  the  NCP  Program.  These 
include:  (1)  Direct  sale  with  discount;  (2) 
direct  sale  with  refund:  (3)  indirect  sale 
through  distributor  with  dual  billing 
(under  the  dual  billing  system,  the 
processor  invoices  the  recipient  agency 
directly  for  the  end  products  purchased 
and  the  distributor  bills  the  recipient 
agency  for  delivery  of  the  end  product); 
(4)  indirect  sale  through  distributor 
wfithout  dual  billing  and  (5)  indirect  sale 
through  distributor  with  a  refund. 

Based  on  on-site  processor  reviews. 
Office  of  Inspector  General  (OIG)  audits 
and  FNS  sales  verification  results,  FNS 
proposed  in  the  February  5  proposal  to 
impose  certain  conditions  on  discount 
sales  through  distibutors  without  dual 
billing.  Under  the  proposal  processors 
using  this  system  would  be  required  to 
sell  end  products  to  distributors  at  the 
processor's  commercial  or  gross  price 
for  the  end  product.  The  processor's 
invoice  would  reflect  the  value  of 
commodities  contained  in  the  end 
product  as  established  by  the 
agreenjent  The  processor  would  ensure 
that  the  distributor  invoices  the 
recipient  agency  at  a  price  which 
refiects  the  value  of  the  discount 
established  by  the  agreement.  The 
processor  would  ensure  that  the 
distributor  submits  a  refund  application 
to  the  processor  within  30  days  after  the 
eligible  recipient  agency  receives  the 
processed  end  product  The  processor 
would  also  ensure  that  the  refund 
appUcation  includes  certification  of  the 
purchase  of  end  products  by  the  eligible 
recipient  agency  through  substantiating 
invoices  and  that  the  recipient  agency 
has  purchased  the  end  products  at  the 
net  case  price  which  reflects  the  value 
of  tbe  discount  established  by  the 
agreement.  Within  30  days  of  the  receipt 
of  die  refund  application,  the  processor 
would  issue  payment  directly  to  tbe 
distributor  in  an  amount  equal  to  the 
stated  agreement  value  of  the  donated 
food  contained  in  the  purchased  end 
products  covered  by  the  application.  In 
no  event  cooki  refund  applications  for 
purchases  during  the  period  of 
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agreement  be  accepted  by  the  processor 
later  than  60  days  after  the  close  of  the 
agreement  period.  FNS  received  52 
comments  on  this  proposal.  Of  these,  43 
commentors  opposed  the  requirement. 
Those  opposed  said  the  delay  in  time 
between  when  the  sale  is  made  to  the 
recipient  agency  and  when  the 
distributor  received  the  refund  from  the 
processor  would  be  costly  to  the 
distributor.  The  proposal  was  described 
as  a  "paperwork  nightmare", 
"impossible"  and  "not  practical."  It  was 
also  criticized  as  causing  higher  prices 
for  recipient  agencies  if  implemented. 
Supporters  said  the  change  would 
ensure  greater  accountability. 

The  proposed  change  is  intended  to 
strengthen  program  accountability  and 
ensure  that  eligible  recipient  agencies 
receive  the  full  value  of  the  commodities 
contained  in  the  end  products.  The 
proposed  change  was  also  intended  to 
address  major  program  weaknesses 
disclosed  during  a  national  audit 
conducted  by  the  OIG  (Food 
Distribution  Program,  Evaluation  of 
Food  Processors  and  the  National 
Commodity  Processing  System,  Audit 
Report  No.  27651-1-CH).  The  need  for 
improvements  in  the  allowable 
commodity  value  passthrough  systems 
was  a  major  audit  finding.  Specifically, 
the  audit  revealed  that  the  refund 
system  permits  processors  to  enjoy  an 
advantage  because  the  processor 
receives  the  full  price  for  the  product 
and  does  not  pay  the  refimd  equal  to  the 
value  of  the  donated  food  until  the 
refund  application  is  submitted.  Thus, 
the  processor  receives  the  benefit  of  a 
"float"  created  by  the  refund  processing 
time.  To  address  this  problem  in  the 
context  of  the  sale  through  distributor 
without  dual  billing,  the  Department 
believes  that  refund  applications  must 
be  submitted  and  paid  expeditiously. 
The  30  day  application  and  payment 
timeframes  of  the  proposed  rule  will 
ensure  that  refunds  are  expeditiously 
paid. 

Also,  the  proposed  change  will  ensure 
that  an  accountable  audit  trail  is  created 
by  these  sales.  Therefore,  the  interim 
rule  contains  the  requirement  that  the 
processor  ensure  that  the  distributor 
invoices  the  recipient  agency  at  a  price 
which  reflects  the  value  of  the  discount 
provided  to  the  eligible  recipient  agency 
and  that  copies  of  that  invoice 
accompany  the  refund  application.  The 
Department  believes  these  refinements 
in  the  requirements  for  a  sale  through 
distributor  without  dual  billing  are 
necessary  to  ensure  that  the  value  of  the 
donated  food  is  passed  to  the  recipient 
agency  and  that  refunds  are 
expeditiously  handled.  These  new 


requirements  are  found  in 
§  252.4(c)(4)(ii)(B)  of  the  interim  rule. 
Based  on  these  considerations,  the 
Department  is  maintaining  the 
requirement  as  it  was  proposed  in  the 
February  4, 1986  rule.  This  system  will 
provide  for  more  equitable  distribution 
of  the  reporting  burden  between 
processors,  distributors  and  recipient 
agencies.  It  will  also  strengthen  program 
accountability  by  creating  a  clearer  and 
more  acceptable  audit  trail.  This  system 
is  identical  with  that  required  in  Part 
250.15(e),  the  Food  Distribution  Program 
Regulations. 

Audit  Requirement 

Section  252.4(c)(17)  of  the  proposed 
rule  would  require  all  NCP  processors  to 
obtain  an  audit  by  an  independent 
certified  public  accountant  (CPA)  at  the 
end  of  each  agreement  year.  Because  it 
is  not  feasible  for  the  Department  to 
conduct  on-site  reviews  or  audits  of  all 
processors  participating  in  the  NCP 
Program,  the  Department  proposed  a 
requirement  that  processors  obtain  an 
annual  audit  by  an  independent  certified 
public  accountant.  The  audits  would  be 
conducted  in  accordance  with  financial 
and  compliance  elements  of  Standards 
for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions  issued  by  the  Comptroller 
General  of  the  United  States.  In 
addition,  FNS  would  develop  audit 
guidelines  for  use  by  auditors  to  ensure 
that  these  audits  are  of  sufficient  scope 
to  include  a  thorough  review  of  program 
requirements.  FNS  will  also  be 
responsible  for  providing  training  for 
auditors  in  accordance  with 
requirements  prescribed  by  the 
Secretary  on  the  use  of  these  guidelines. 
The  proposal  also  required  that  all  costs 
associated  with  CPA  audits,  including 
travel  expenses  to  attend  any  FNS 
training  sessions,  would  be  borne  by  the 
processor.  Seven  commentors  opposed 
the  proposal,  generally  on  grounds  of 
cost.  They  also  objected  to  the 
requirement  that  processors  pay  for  FNS 
audit  training.  Nine  commentors  agreed 
with  the  proposal  but  questioned  the 
annual  requirement.  Their  concern  was 
that  the  audit  provisions  should  be 
identical  to  those  required  in  7  CFR  Part 
250,  which  governs  State  processing 
pr^rams. 

The  Part  250  regulations  require 
processors  to  conduct  audits  every  one, 
two  or  three  years,  depending  on  the 
value  of  donated  food  received  each 
year.  Processors  with  food  orders  over 
$250UXX)  per  year  must  have  an  aimual 
audit.  Those  between  $75,000  and 
$250,000  must  have  one  every  2  years. 
Those  under  $75,000  must  have  one 
every  3  years.  Because  the  NCP  Program 


and  the  Part  252  regulations  expire  on 
June  30, 1987,  processors  receiving 
donated  food  valued  at  less  than 
$250,000  during  the  agreement  year 
ending  June  30, 1987  would  not  be 
affected  by  the  audit  requirements 
contained  in  this  part.  Based  upon 
comments  received,  the  Department 
determined  that  the  original  annual 
audit  requirement  for  all  NCP  processors 
was  too  stringent.  The  Department  also 
believes  the  requirements  of  7  CFR  Part 
250  would  be  sufficient  to  ensure 
program  accountability.  Therefore, 
§  252.4(c)(17]  of  the  proposed  rule  is 
being  amended  to  conform  with  the 
requirement  contained  in  Section 
250.15(t)  of  the  Food  Distribution 
Program  regulations.  Diuing  the  1986-87 
agreement  year,  only  processors 
receiving  donated  food  valued  in  excess 
of  $250,000  will  be  required  to  obtain  an 
audit.  The  requirement  that  processors 
pay  for  FNS  audit  training  is  also 
eliminated.  Audits  will  be  conducted  in 
accordance  with  Uniform  Federal 
Assistance  Regulations  and  the  FNS 
Audit  Guide  for  Multi-State  Processors, 
requiring  no  additional  FNS  training. 

Verification  of  Recipient  Agency 
Mastwfile 

During  the  first  three  years  of  NCP, 
the  Department  has  solicited  the 
cooperation  of  State  distributing 
agencies  in  verifying  the  NCP  recipient 
agency  masterfile.  The  voluntary 
recipient  agency  masterfile  verification 
was  extremely  useful  and  enabled  the 
Department  to  eliminate  a  significant 
number  of  ineligible  recipient  agencies 
fitim  the  masterfile.  Some  States, 
however,  refused  to  verify  the  NCP 
masterfile  so  FNS  has  never  had 
complete  assurance  that  all  registered 
recipient  agencies  were  eligible  to 
participate  in  the  program.  Since  tbe 
recipient  agency  masterfile  is  supplied 
to  each  NCP  processor,  FNS  must  ensure 
that  this  list  is  as  accurate  as  possible  to 
maintain  program  integrity.  To  ensure 
the  accuracy  of  the  entire  recipient 
agency  masterfile.  the  Department 
proposed  a  requirement  in  section  260.11 
that  State  distributing  agencies  verify 
the  NCP  recipient  agency  masterfile  for 
recipient  agencies  registered  in  their 
State,  Some  options  offered  under  the 
proposal  to  accomplish  this  task 
included:  (1)  State  agencies  verifying 
that  recipient  agencies  listed  on  the  NCP 
masterfile  have  a  current  agreement 
with  the  State  under  Part  250.8  and  Part 
251.5;  (2)  State  agencies  signing  of!  on 
the  recipient  agency  registration  card 
prior  to  submission  to  FNS;  and  (3) 
recipient  agencies  submitting  a  copy  of 
their  approved  current  State  agency 
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agreement  to  receive  donated  food  with 
the  NCP  registration  card. 

Of  the  21  comments  received  on  this 
subject  19  supported  the  requirement. 
The  requirement  presents  no  undue 
hardships  to  State  agencies  who  also 
agreed  that  State  verification  of  the 
masterfile  is  necessary  to  ensure  the 
integrity  of  the  program.  For  these 
reasons,  the  proposal  has  been 
incorporated  into  the  final  regulations  as 
originally  proposed. 

Bonding/Inventory  Protection 

Section  252.4(cK5)  of  this  rule  retains 
the  requirement  that  processors  obtain  a 
performance  supply  and  surety  bond  or 
an  irrevocable  letter  of  credit  sufficient 
to  protect  the  contract  value  of  all 
donated  foods. 

At  a  minimum,  letters  of  credit  must 
remain  in  effect  for  a  reasonable  period 
after  the  end  of  the  contract  period.  This 
is  necessary  to  ensure  that  protection  is 
available  in  the  situation  where 
commodity  losses  are  not  discovered 
until  after  the  end  of  the  contract  period. 

FNS  Sales  Verification 

Section  252.6(c)  of  the  February  4, 
1988  proposed  rule  notified  NCP 
participants  that  FNS  may  conduct  a 
verification  of  processor  reported  sales 
utilizing  a  statistically  vaUd  sampling 
technique.  The  June  17, 1983  and  the 
September  12, 1985  interim  rules  did  not 
contain  a  provision  for  FNS  to  conduct  a 
sales  verification  of  processor  reported 
sales.  However.  FNS  has  conducted  two 
separate  sales  verifications  since  the 
program  began  in  1983.  The  Department 
believes  these  verification  efforts  are 
essential  to  ensure  program  integrity 
and  accountability  and  to  ensure 
processors'  compliance  with  the  terms 
and  conditions  of  the  NCP  agreement. 
No  comments  were  received  relative  to 
this  proposal. 

Section  252.6(c)  of  this  regulation 
retains  the  provision  that,  as  part  of  an 
ongoing  effort  to  ensure  program 
accountability,  FNS  will  continue 
monitoring  processor  reported  sales 
under  the  NCP  Program  and  may 
conduct  a  sales  verification  of  processor 
reported  sales.  Section  252.6(c)  of  this 
regulation  is  being  amended  to  clarify 
that  FNS  will  continue  to  verify 
processor  reported  sales  in  order  to 
ensure  program  integrity.  These 
verification  efforts  will  utilize 
statistically  valid  samples  to  determine 
the  level  of  inaccurate  or  invalid  sales. 
Based  upon  the  results,  FNS  may  project 
claims  as  necessary. 

Monthly  Performance  Report 

The  terminology  for  the  processor's 
"monthly  activity  report"  in  which  the 


processor  reports  sales  of  products  and 
donated  food  receipt  and  use  has  been 
changed  to  "monthly  performance 
report."  Also,  two  items  of  information 
which  are  routinely  reported  by 
processors  on  the  current  monthly 
activity  report  but  which  were  not 
stated  in  the  September  12  interim  rule 
have  been  added  to  S  252.4(c)(9)(i)  of 
this  interim  rule.  The  required  items  of 
information  in  the  report  include 
whether  sales  were  made  under  a 
refimd  or  discount  system  and  the 
amount  of  donated  food  represented  by 
reported  sales. 

Refund  Payments 

Sections  252.4(c)(4)(i)(B). 
252.4(c)(4)(ii)(B).  and  252.4(c)(4){ii){c) 
require  that  when  end  products  are  sold 
under  the  refund  system,  recipient 
agencies  and  distributors  must  submit 
refund  applications  within  30  days  of 
the  date  of  purchase  of  the  end  products 
in  order  to  receive  benefits.  The 
processor  must  make  payment  to  the 
recipient  agencies  and  distributors 
within  30  days  of  receipt  of  the 
application.  These  timeframes  are 
inconsistent  vsrith  the  final  regulations 
amending  Part  250  being  published 
concurrently  with  this  rule  which 
require  submission  of  the  refund 
applications  within  60  days  and 
payment  by  the  processor  v«thin  10 

days. 

The  Department  intends  to  publish  a 
proposed  rulemaking  to  solicit 
comments  so  as  to  establish  consistency 
between  Part  250  and  the  NCP  Program. 

List  of  Subjecto  in  7  CFR  Parts  250  and 
252 

Aged,  Agricultural  commodities. 
Business  and  industry.  Food  assistance 
programs.  Food  donations.  Food 
processing,  Grant  programs-social 
programs.  Infant  and  children.  Price 
support  programs.  Reporting 
requirements.  School  breakfast  and 
lunch  programs.  Surplus  agricultural 
commodities. 

Accordingly,  Parts  250  and  252  are 
amended  as  follows: 

PART  250— FOOD  DISTRIBUTION 
PROGRAM 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  Sec.  32,  Pub.  L  74-32a  49  Stat. 
744  (7  U.S.C.  612c):  Pub.  L  7S-165.  SO  Stat.  323 
(15  U.S.C.  713c):  sec*.  6,  9,  60  Stat.  231.  233. 
Pub.  L  79-396  (42  U.S.C.  1755. 1758);  sec.  416. 
Pub.  L  81-439,  63  Slat.  1058  (7  U.S.C.  1431); 
sec.  402.  Pub.  L  91-665.  68  Stat.  843  (22  U.S.C. 
1922):  sec.  210.  Pub.  L  84-540.  70  Stat.  202  (7 
U.S.C.  1859);  Sec.  9,  Pub.  L  85-831.  72  Stat. 
1792  (7  U.S.C.  1431b);  Pub.  L  86-756.  74  Stat. 
899  (7  U.&C.  1431  nt);  sec.  709.  Pub.  L  89-321. 


79  Stat.  1212  (7  U.S.C.  1446a-l):  sec.  3,  Pub.  L 
90-302.  82  Stat.  117  (42  U.S.C.  1761);  sees.  409, 
410  Pub.  L  93-288.  88  Stat.  157  (42  U.S.C. 
5179.  5180);  sec.  2,  Pub.  L  93-326.  88  Stat.  286 
(42  U.S.C.  1762a):  sec.  16.  Pub.  L  94-105,  89 
Stat.  522  (42  U.S.C.  1766):  sec.  1304  (a).  Pub.  L 
95-113,  91  Stat.  980  (7  U.S.C.  613c  nt);  sec.  311. 
Pub.  L.  95-478,  92  Stat.  1533  (42  U.S.C.  3030a); 
sec.  10.  Pub.  L  95-«27.  92  Slat.  3623  (42  U.S.C. 
1760);  (5  U.S.C.  301).  unless  otherwise  noted. 

2.  Section  250.11.  previously  reserved, 
is  added  as  follows: 

9  250. 11    Eligibility  determination  for 
recipient  agenciea  and  recipients. 

Verification  of  recipient  agency 
eligibility.  State  distributing  agencies  at 
the  request  of  FNS  shall  (a)  verify  that 
recipient  agencies  registered  to 
participate  in  the  National  Commodity 
Processing  (NCP)  Program  have  a 
ciurent  agreement  with  the  State  agency 
to  receive  donated  food  in  accordance 
with  Part  252.1  (c)  and  (b)  State  agencies 
shall  report  the  results  of  such 
verification  to  FNS  within  timeframes 
determined  by  FNS. 

3.  Part  252  is  revised  to  read  as 
follows: 

PART  252— NATIONAL  COMMODITY 
PROCESSING  PROGRAM 

90C* 

252.1  Purpose  and  scope. 

252.2  Definitions. 

252.3  Administration. 

252.4  Application  to  participate  and 
agreement. 

252.5  Recipient  agency  responsibilities. 

252.6  Miscellaneous  provisions. 

252.7  OMB  Control  Number. 

Authority:  Sec.  416.  Agricutural  Act  of  1949 
(7  U.S.C.  1431). 

S  252.1    Purpose  and  scope. 

(a)  Purpose.  This  part  provides  a 
program  whereby  the  Food  and 
Nutrition  Service  (FNS)  and  private 
processors  of  food  may  enter  into 
agreements  under  which  the  processor 
will  process  and  distribute  designated 
donated  food  to  eligible  recipient 
agencies.  The  intent  of  the  program  is  to 
encourage  private  industry,  acting  in 
cooperation  with  the  States  and  FNS,  to 
develop  new  markets  in  which  donated 
food  may  be  utilized.  It  is  expected  that 
the  processors  will  use  their  marketing 
abilities  to  encourage  eligible  recipient 
agencies  to  participate  in  the  program. 
Additionally,  recipient  agencies  will 
benefit  by  being  able  to  purchase 
processed  end  products  at  a 
substantially  reduced  price. 

(b)  Scope.  The  terms  and  conditions 
set  forth  in  this  part  are  those  under 
which  processors  may  enter  into 
agreements  with  FNS  for  the  processing 
of  commodities  designated  by  the 
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Secretary  of  Agriculture  and  the 
minimum  requirements  which  NCP 
processors  must  meet.  Also  prescribed 
are  distributing  agency  and  recipient 
agency  responsibilities. 

(c)  Eligible  Recipient  Agencies. 
Recipient  agencies  shall  be  eligible  to 
participate  in  the  NCP  Program  to  the 
extent  of  their  eligibility  to  receive  the 
food  involved  in  the  NCP  Program, 
pursuant  to  Part  250.8  and  Part  251. 

§252.2    Definitions. 

The  terms  used  in  this  part  that  are 
defined  in  Parts  250.3  and  251.3  shall 
have  the  meanings  ascribed  to  them 
therein,  except  as  set  forth  in  this 
section. 

"Agreement  value  of  the  donated 
commodity"  means  the  price  assigned 
by  the  Department  to  a  donated  food 
which  reflects  the  Department's  current 
acquisition  price,  transportation  and.  If 
applicable,  processing  costs  related  to 
the  food. 

"Distributing  agencies" means  State, 
Federal  or  private  agencies  which  enter 
into  agreements  with  the  Department  for 
the  distribution  of  donated  food  to 
eligible  recipient  agencies  and 
recipients;  and  FNS  when  if  accepts  title 
to  commodities  from  the  Commodity 
Credit  Corporation  (CCC)  for 
distribution  to  eligible  recipient  agencies 
under  the  National  Commodity 
Processing  Program.  A  recipient  agency 
may  also  be  a  distributing  agency. 

'Donated  food  value  return  system  " 
means  a  system  used  by  a  processor  or 
distributor  to  reduce  the  price  of  the  end 
product  by  the  agreement  value  of  the 
donated  commodity. 

"NCP Program" means  a  program 
under  which  FNS  and  private  processors 
of  food  may  enter  into  agreements  under 
which  the  processor  will  process  and 
distribute  designated  donated  food  to 
eligible  recipient  agencies. 

"Recipient  agency"  means  disaster 
organizations,  charitable  institutions, 
nonprofit  summer  camps  for  children, 
school  food  service  authorities,  schools, 
service  institutions,  welfare  agencies. 
nutrition  programs  for  the  elderly, 
nonresidential  child  care  institutions 
and  emergency  feeding  organizations. 

"Substitution" means  the  replacement 
of  donated  food  with  like  quantities  of 
domestically  produced  commercial  food 
of  the  same  generic  identity  and  of  equal 
or  better  quality  (i.e.,  cheddar  cheese  for 
Cheddar  cheese,  nonfat  dry  milk  for 
nonfat  dry  milk,  etc.). 

§252.3    Administration. 

(a)  Role  of  FNS.  The  Secretary  will 
designate  those  commodities  which  will 
be  available  under  the  NCP  Program. 
Only  commodities  made  available 


without  charge  or  credit  under  any 
nutrition  program  administered  by 
USDA  will  be  available  under  NCP.  FNS 
will  act  as  the  distributing  agency  and 
the  contracting  agency  under  the  NCP 
Program.  The  Department  will  pay  costs 
for  delivering  donated  conunodities  to 
participating  NCP  Program  processors 

(b)  Food  orders.  When  NCP  Program 
processors  request  donated  food,  FNS 
will  determine  whether  the  quantities 
ordered  are  consistent  %vith  the 
processor's  ability  to  sell  end  products 
and/or  the  processor's  past 
demonstrated  performance  imder  the 
Program.  If  the  quantities  are 
appropriate.  FNS  will  request  from  CCC 
the  donated  food  for  transfer  of  title  to 
FNS  and  delivery  to  a  mutually  agreed 
upon  location  for  use  by  the  NCP 
Program  processor.  The  title  to  these 
commodities  transfers  to  FNS  upon  their 
acceptance  by  the  processor.  FNS 
retains  title  to  such  commodities  until; 

(1)  they  are  distributed  to  eligible 
recipient  agencies  in  processed  form,  at 
which  time  the  recipient  agency  takes 
title: 

(2)  they  are  disposed  of  because  they 
are  damaged  or  out-of-condition;  or 

(3)  title  is  transferred  to  the  NCP 
Program  processor  upon  termination  of 
the  agreement 

(c)  Substituted  food.  When  FNS 
approves  the  substitution  of  donated 
commodities  with  commercial  food,  title 
to  the  substituted  food  shall  transfer  to 
FNS  and  the  processor  shall  use  the 
substituted  food  in  accordance  with  the 
terms  and  conditions  of  this  Part 

(d)  Inventory  levels.  FNS  will  monitor 
the  inventory  of  each  food  processor  to 
ensure  that  the  quantity  of  donated  food 
for  which  a  processor  is  accountable  is 
at  the  lowest  cost-efficient  level  In  no 
event  shall  a  processor  hold  in  inventory 
more  than  a  six-month  supply,  based  on 
average  monthly  usage  under  the  NCP 
Program,  unless  a  higher  level  has  been 
specifically  approved  by  FNS  on  the 
basis  of  justification  submitted  by  the 
processor.  Under  no  circumstances 
should  the  amount  of  donated  food 
requested  by  the  processor  be  more  than 
the  processor  can  accept  and  store  at 
any  one  time.  FNS  will  make  no  further 
distribution  to  a  processor  whose 
inventory  exceeds  these  limits  imtil  such 
time  as  the  inventory  is  reduced. 

(e)  Recipient  agency  registration.  FNS 
will  register,  upon  request,  eligible 
recipient  agencies.  FNS  will  make 
available  to  food  processors  a  listing  of 
registered  eligible  recipient  agencies  for 
marketing  purposes.  Any  processor 
desiring  additional  listings  will  be 
charged  a  fee  for  the  listing  which  is 
commensurate  with  the  Department's 
policy  on  user  fees. 


§252.4    Application  to  participate  and 
SQreefnent. 

(a)  Application  by  processors  to 
participate.  Any  food  processor  is 
eligible  to  apply  for  participation  in  the 
NCP  Program.  Agreement  applications 
may  be  filed  with  FNS  at  any  time  on  an 
FNS-approved  form.  FNS  will  accept  or 
reject  the  application  of  each  individual 
food  processor  within  30  days  from  the 
date  of  receipt,  except  that  FNS  may,  at 
its  discretion,  extend  such  period  if  it 
needs  more  information  in  order  to 
make  its  determination.  In  determining 
whether  to  accept  or  reject  an 
application,  FNS  shall  take  into 
consideration  at  least  the  following 
matters:  the  financial  responsibility  of 
the  applicant;  the  ability  of  the  applicant 
to  meet  the  terms  and  conditions  of  the 
regulations  and  the  NCP  agreement 
ability  to  accept  and  store  commodities 
in  minimum  truckload  quantities; 
historical  performance  under  the  State 
and  NCP  processing  programs; 
anticipated  new  markets  for  NCP  end 
products;  geographic  areas  served  by 
the  processor,  the  ability  of  the 
applicant  to  distribute  processed 
products  to  eligible  recipient  agencies; 
and  a  satisfactory  record  of  integrity, 
business  ethics  and  performance.  In 
addition,  the  processors  must 
demonstrate  their  ability  to  sell  end 
products  under  NCP  by  submitting 
supporting  documentation  such  as 
written  intent  to  purchase,  bids 
awarded,  or  historical  sales 
performance.  FNS  will  make  a  final 
determination  based  on  all  available 
dociunentation  submitted. 

(b)  Agreement  between  FNS  and 
participating  food  processors.  Upon 
approval  of  an  application  for 
participation  in  the  NCP  Program.  FNS 
shall  enter  into  an  agreement  with  the 
apphcant  food  processor.  All 
agreements  under  the  NCP  Program  will 
terminate  June  30. 1987. 

(c)  Processor  requirements  and 
responsibilities.  In  accordance  with  the 
following  provisions  and  the  NCP 
agreement,  any  processor  participating 
in  the  NCP  Program  may  sell  to  any 
eligible  recipient  agency  nationwide  a 
processed  product  containing  the 
donated  food  received  from  FNS. 

(1)  The  processor  shall  submit  to  FNS 
end  product  data  schedules  whidi 
include  a  description  of  each  end 
product  to  be  processed,  the  quantity  of 
each  donated  food  and  any  other 
ingredient  which  is  needed  to  yield  a 
specific  number  of  units  of  each  end 
product.  FNS  may  permit  processors  to 
specify  the  total  quantity  of  any 
flavorings  or  seasonings  which  may  be 
used  without  identifying  the  ingredients 
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which  are,  or  may  be,  components  of 
seasonings  or  flavorings.  The  end 
product  data  schedule  must  include  the 
processors'  free  on  board  (FOB)  plant 
price  schedule  for  quantity  purchases  of 
processed  products.  The  end  product 
data  schedule  shall  be  made  a  part  of 
the  NCP  agreement 

f2)  When  determining  the  value  of  the 
donated  food,  the  processor  shall  use 
the  agreement  value  of  the  donated  food 
which  shall  be  the  price  assigned  by  the 
Department  to  a  donated  food  which 
reflects  the  Department's  current 
acquisition  price,  transportation  and,  if 
applicable,  processing  costs  related  to 
the  food. 

(3)  The  processor  shall  demonstrate  to 
the  satisfaction  of  FNS  that  internal 
controls  are  in  place  to  insure  that 
duplicate  reporting  of  sales  under  the 
NCP  Program  and  any  other  food 
distribution  program  does  not  occur. 

(4)  The  processor  shall  use  a  method 
of  selling  end  products  to  recipient 
agencies  which  ensures  that  the  price  of 
each  case  of  end  product  is  reduced  by 
the  agreement  value  of  the  donated 
commodity  and  ensures  proper 
accountability.  In  line  with  FNS 
guidelines  and  subject  to  FNS  approval 
the  processor  shall  select  one  or  more  of 
the  following  donated  food  value  return 
systems  to  use  during  the  term  of  the 
agreement.  Regardless  of  the  method 
used,  the  processor  shall  ensure  that  the 
invoice  clearly  indicates  the  discount 
included  or  refund  due  on  the  end 
product  and  clearly  identifies  that  the 
discount  included  or  refund  due  is  for 
the  value  of  the  donated  food. 
Regardless  of  the  method  chosen  for 
selling  end  products,  the  processor  shall 
reduce  his  inventory  only  by  the  amount 
of  donated  food  represented  by  the 
discount  or  refund  placed  on  the  end 
product. 

(i)  Direct  Sale.  A  direct  sale  is  a  sale 
by  the  processor  directly  to  the  eligible 
recipient  agency.  The  following  two 
methods  of  direct  sales  are  allowed: 

(A)  Discount  System.  When  the 
recipient  agency  pays  the  processor 
directly  for  an  end  product  purchased, 
the  processor  shall  invoice  the  recipient 
agency  at  the  net  case  price  which  shall 
reflect  the  value  of  the  discount 
established  in  the  agreement. 

(B)  Refund  System.  The  processor 
shall  invoice  the  recipient  agency  for  the 
commercial/gross  price  of  the  end 
product.  The  recipient  agency  shall 
submit  a  refund  application  to  the 
processor  within  30  days  of  receipt  of 
the  processed  end  product  and  the 
processor  shall  pay  directly  to  the 
eligible  recipient  agency  within  30  days 
of  receipt  of  the  refimd  application  from 
the  recipient  agency,  an  amount  equal  to 


the  established  agreement  value  of 
donated  food  per  case  of  end  product 
multiplied  by  the  number  of  cases 
delivered  to  and  accepted  by  the 
recipient  agency.  In  no  event  shall 
refund  applications  for  purchases  during 
the  period  of  agreement  be  accepted  by 
the  processor  later  than  60  days  after 
the  close  of  the  agreement  period. 

(ii)  Indirect  Sale.  An  indirect  sale  is  a 
sale  by  the  processor  through  a 
distributor  to  an  eligible  recipient 
agency.  Indirect  sales  can  be  made  with 
or  without  dual  billing.  Dual  billing 
involves  the  processor  billing  the 
recipient  agency  for  the  end  product  and 
the  distributor  billing  the  recipient 
agency  for  the  cost  of  services  rendered 
in  the  handling  and  delivery  of  the  end 
product.  The  following  three  methods  of 
indirect  sales  are  allowed: 

(A)  Sale  Through  Distributor  with 
Dual  Billing.  When  end  products  are 
sold  to  recipient  agencies  through  a 
distributor  under  a  system  utilizing  dual 
billing,  the  processor  shall  invoice  the 
recipient  agencies  directly  for  the  end 
products  purchased  at  the  net  case  price 
which  reflects  the  value  of  the  discount 
established  in  the  agreement.  The 
processor  shall  ensure  that  the 
distributor  bills  the  recipient  agencies 
only  for  the  services  rendered  in  the 
handling  and  delivery  of  the  end 
product.  The  processor  shall  maintain 
delivery  and/or  billing  invoices  to 
substantiate  the  quantity  of  end  product 
delivered  to  each  recipient  agency  and 
the  net  case  price  charged  by  the 
processor  which  reflects  the  discount 
established  by  the  agreement. 

(B)  Sale  Through  Distributor  without 
Dual  Billing.  When  end  products  are 
sold  to  recipient  agencies  through  a 
distributor  without  dual  billing, 
processors  shall  provide  refunds  to  the 
distributor  and  ensure  that  the 
distributor  provides  discounts  of  equal 
value  to  recipient  agencies.  Under  this 
system,  the  processor  shall  sell  end 
products  to  a  distributor  at  the 
processor's  commercial /gross  price  for 
the  end  product.  The  processor's  invoice 
shall  reflect  the  value  of  commodities 
contained  in  the  end  product  as 
established  by  the  agreement.  The 
processor  shall  ensure  that  the 
distributor  submits  a  refund  application 
to  the  processor  within  30  days  after  the 
eligible  recipient  agency  receives  the 
processed  end  product.  The  processor 
shall  ensure  that  the  refund  application 
includes  documentation  of  the  purchase 
of  end  products  by  the  eligible  recipient 
agency  through  substantiating  invoices 
and  that  the  recipient  agency  has 
purchased  the  end  product  at  the  net 
case  price  which  reflects  the  value  of  the 
discount  established  by  the  agreement 


Within  30  days  of  the  receipt  of  the 
refund  application,  the  processor  shall 
issue  payment  directly  to  the  distributor 
in  an  amount  equal  to  the  stated 
agreement  value  of  the  donated  food 
contained  in  the  purchased  end  products 
covered  by  the  application.  In  no  event 
shall  refund  applications  for  purchases 
during  the  period  of  agreement  be 
accepted  by  the  processors  later  than  60 
days  after  the  close  of  the  agreement 
period.  The  processor  shall  verify  a 
statistically  valid  sample  of  discount 
sales  made  by  distributors  without  dual 
billing  in  a  manner  which  ensures  a  95 
percent  confidence  level.  All  such  sales 
reported  during  a  quarter  shall  be 
verified  at  the  end  of  that  quarter. 
Processors  shall  verify  that  sales  were 
made  only  to  eligible  recipient  agencies 
and  that  the  value  of  donated 
commodities  was  passed  through  to 
those  recipient  agencies.  The  processor 
shall  report  to  FNS  the  level  of  invalid 
or  inaccurate  sales  identified  in  each 
quarter  within  60  days  after  the  close  of 
each  quarter.  At  the  same  time  such 
report  is  submitted,  the  processor  shall 
submit  to  FNS  a  corrective  action  plan 
designed  to  correct  problems  identified 
in  the  verification  effort.  The  processor 
shall  adjust  performance  reports  to 
reflect  the  invalid  sales  identified  during 
the  verification  effort  required  by  this 
paragraph.  If,  as  a  result  of  this 
verification,  FNS  determines  that  the 
value  of  donated  food  has  not  been 
passed  on  the  recipient  agencies  or  that 
end  products  have  been  improperly 
distributed,  FNS  may  assert  a  claim 
against  the  processor. 

(C)  Sale  Through  Distributor  with  a 
Refund.  Under  the  refund  system, 
processors  shall  sell  end  products  to 
distributors  at  the  commercial/gross 
price  of  the  end  product.  Distributors 
shall  sell  end  products  to  recipient 
agencies  at  the  commercial/gross  price 
of  the  end  products.  Processors  shall 
ensure  that  their  invoices  and  the 
invoices  of  distributors  identify  the 
discount  established  by  the  agreement. 
Recipient  agencies  shall  submit  refund 
applications  to  processors  within  30 
days  of  receipt  of  the  processed  end 
product  Within  30  days  of  the  receipt  of 
the  refund  application  from  the  recipient 
agency  certifying  actual  purchases  of 
end  product  from  substantiating 
invoices  maintained  by  the  recipient 
agency,  the  processor  shall  compute  the 
amount  and  issue  payment  of  the  refund 
directly  to  the  recipient  agency.  In  no 
event  shall  refund  applications  for 
purchases  during  the  period  of  the 
agreement  be  accepted  by  the  processor 
later  than  60  days  after  the  close  of  the 
agreement  period. 
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(5)  The  processor  shall  furnish  to  FNS 
prior  to  the  ordering  of  any  donated 
food  for  processing,  a  performance 
supply  and  surety  bond  obtained  from 
surety  companies  listed  in  the  current 
Department  of  Treasury  Circular  570  or 
an  irrevocable  letter  of  credit  to  cover 
the  amount  of  inventory  on  hand  and  on 
order. 

(6)  The  processor  shall  draw  down 
inventory  only  for  the  amount  of 
donated  food  used  to  produce  the  end 
product.  Processors  shall  ensure  that  an 
amount  equivalent  to  100  percent  of  the 
donated  food  provided  to  the  processor 
under  the  NCP  Program  is  physically 
contained  in  end  products.  Additional 
commodities  required  to  account  for  loss 
of  donated  food  during  production  shall 
be  obtained  from  non-donated  food. 

(7)  The  processor  shall  contact  FNS 
for  approval  of  any  substitution  of 
donated  food.  If  approved,  the  processor 
shall  substitute  for  donated  food  like 
quantities  of  domestically  produced 
commercial  food  of  the  same  generic 
identity  (i.e.,  cheddar  cheese  for  cheddar 
cheese,  nonfat  dry  milk  for  nonfat  dry 
milk,  etc.)  and  of  equal  or  better  quality. 
Substitution  must  not  be  made  solely  for 
the  purpose  of  selling  or  disposing  of  the 
donated  commodity  in  conunercial 
channels  for  profit.  Substitution  is  only 
appropriate  when  donated  food  and 
commercial  food  must  be  conmiingled  or 
when  delays  in  donated  food  shipment 
adversely  affect  production.  T^e 
processor  shall  maintain  records  to 
substantiate  that  it  continues  to  acquire 
on  the  commercial  market  amounts  of 
substitutable  food  consistent  with  their 
levels  of  non-NCP  Program  production 
and  to  document  the  receipt  and 
disposition  of  the  donated  food.  FNS 
shall  withhold  deliveries  of  donated 
commodities  from  processors  that  FNS 
determines  have  reduced  their  level  of 
non-NCP  Program  production  because  of 
participation  in  the  NCP  Program. 

(8)  "The  processor  shall  be  liable  for  all 
donated  food  provided  under  the 
agreement.  The  processor  shall 
immediately  report  to  FNS  any  loss  or 
damage  to  donated  food  and  shall 
dispose  of  damaged  or  out-of-condition 
food  in  accordance  with  Part  250.7. 

(9)  The  processor  shall  submit  to  FNS 
monthly  performance  reports  reflecting 
the  sale  and  delivery  of  end  products 
during  the  month. 

(i)  "The  processor  shall  ensure  that  the 
monthly  performance  report  is 
postmarked  no  later  than  the  last  day  of 
the  month  following  the  month  being 
reported.  The  processor  shall  identify 
the  month  of  delivery  for  each  sale 
reported.  The  sale  and  delivery  of  end 
products  for  any  prior  month  may  be 
included  on  the  monthly  performance 


report.  The  processor  monthly 
performance  report  shall  include:  (A) 
The  donated  food  inventory  at  the 
beginning  of  the  reporting  month;  (B) 
Amount  of  donated  food  received  from 
the  Department  during  the  reporting 
month;  (C)  Amount  of  donated  food 
transferred  to  and/or  from  existing 
inventory;  (D)  A  list  of  all  recipient 
agencies  purchasing  end  products  and 
the  number  of  units  of  end  products 
delivered  to  each  during  the  report 
month;  (E)  The  net  price  paid  for  each 
unit  of  end  product  and  whether  the  sale 
was  made  under  a  discount  or  refund 
system;  (F)  When  the  sale  is  made 
through  a  distributor,  the  name  of  the 
distributor;  (G)  the  amount  of  inventory 
drawdown  represented  by  reported 
sales;  and  (H)  the  donated  food 
inventory  at  the  end  of  the  reporting 
month. 

(ii)  At  the  end  of  each  agreement 
period,  there  will  be  a  final  90  day 
reconciliation  period  in  which 
processors  may  adjust  NCP  sales  for 
any  month. 

(10)  The  processor  shall  maintain 
complete  and  accurate  records  of  the 
receipt,  disposal  and  inventory  of 
donated  food  including  end  products 
processed  from  donated  food. 

(i)  The  processor  shall  keep 
production  records,  formulae,  recipes, 
daily  or  batch  production  records, 
loadout  sheets,  bills  of  lading,  and  other 
processing  and  shipping  records  to 
substantiate  the  use  of  the  donated  food 
and  the  subsequent  redehvery  to  an 
eligible  recipient  agency. 

(ii)  The  processor  shall  document  that 
sales  reported  on  monthly  performance 
reports,  specified  in  paragraph  (c)(9)  of 
this  part  were  made  only  to  eligible 
recipient  agencies  and  that  the  normal 
wholesale  price  of  the  product  was 
discounted  or  a  refund  payment  made 
for  the  agreement  value  of  the  donated 
commodity. 

(iii)  When  donated  food  is 
commingled  with  commercial  food,  the 
processor  shall  maintain  records  which 
will  permit  an  accurate  determination  of 
the  donated  commodity  inventory. 

(iv)  The  processor  shall  make  all 
pertinent  records  available  for 
inspection  and  review  upon  request  by 
FNS.  its  representatives  and  the  General 
Accoimting  Office  (GAO).  All  records 
must  be  retained  for  a  period  of  three 
years  fi^m  the  close  of  the  Federal  fiscal 
year  to  which  they  pertain.  Longer 
retention  may  be  required  for  resolution 
of  an  audit  or  of  any  litigation. 

(11)  The  processor  shall  obtain,  upon 
FNS  request.  Federal  acceptance  service 
grading  and  review  of  processing 
activities  and  shall  be  bound  by  the 


terms  and  conditions  of  the  grading 
and/or  review. 

(12)  The  processor  shall  indemnify 
and  save  FNS  and  the  recipient  agency 
free  and  harmless  from  any  claims, 
damages,  judgments,  expenses, 
attorney's  fees,  and  compensation 
arising  out  of  physical  injury,  death, 
and/or  property  damage  sustained  or 
alleged  to  have  been  sustained  in  whole 
or  in  part  by  any  and  all  persons 
whatsoever  as  a  result  of  or  arising  out 
of  any  act  or  omission  of  the  processor, 
his/her  agents  or  employees,  or  caused 
or  resulting  from  any  deleterious 
substance,  including  bacteria,  in  any  of 
the  products  produced  from  donated 
food. 

(13)  The  processor  shall  be  liable  for 
payment  for  all  uncommitted  food 
inventory  remaining  at  agreement 
termination. 

(i)  When  agreements  are  terminated 
at  the  request  of  the  processor  or  at 
FNS'  request  because  there  has  been 
noncompliance  on  the  part  of  the 
processor  with  the  terms  and  conditions 
of  the  agreement  or  if  any  right  of  FNS 
is  threatened  or  jeopardized  by  the 
processor,  the  processor  shall  pay  FNS 
an  amount  equal  to  the  CCC 
uiu'estricted  sales  price,  the  cost  CCC  of 
replacement  on  the  date  the  agreement 
is  terminated,  or  the  agreement  value  of 
donated  commodities,  whichever  is 
highest  for  the  inventory,  plus  any 
expenses  incurred  by  FNS. 

(ii)  When  the  agreements  are 
terminated  at  FNS'  request  where  there 
has  been  no  fault  or  negligence  on  the 
part  of  the  processor,  the  processor  shall 
pay  FNS  an  amount  equal  to  the  CCC 
uiu«8tricted  sales  price,  the  cost  to  CCC 
of  replacement  on  the  date  the 
agreement  is  terminated,  or  the 
agreement  value  of  the  donated 
commodities,  whichever  is  highest  for 
the  inventory,  unless  FNS  and  the 
processor  mutually  agree  on  another 
value. 

(14)  The  processor  shall  comply  fully 
with  the  provisions  of  the  NCP 
agreement  and  all  Federal  regulations 
and  instructions  relevant  to  the  NCP 
Program. 

(15)  The  processor  shall  label  end 
products  in  accordance  with  {  250.15(j} 
and,  when  end  products  contain 
vegetable  protein  products,  in 
accordance  with  7  CFR  210,  225,  or  228 
Appendix  A. 

(16)  The  processor  shall  return  to  FNS 
any  funds  received  from  the  sale  of 
donated  food  containers  and  the  market 
value  or  the  price  received  from  the  sale 
of  any  by-products  of  donated  food  or 
commercial  food  which  has  been 
substituted  for  donated  food. 
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(17)  For  any  yen  m  whick  a  processor 
receives  more  than  $25a00O  in  <ianated 
food  ^w  processor  skaU  obtaia  an 
independMl  audH  condactedl  by  a 
Certified  PaWic  Aocoaatant  (CPA)  far 
that  year.  Processors  receiving  $75,000 
to  $250.OT>  in  donated  food  each  year 
shall  •btain  an  indopeadeat  awlil 
conducted  by  a  CPA  every  two  years 
and  those  receiving  less  tkaa  $75,800  in 
donated  iood  each  year  skaU  obtain  an 
infirpradiwit  audit  conducted  1^  a  CPA 
every  three  years.  Processors  in  the 
three  year  audit  cycle  shall  ■M>ve  into 
the  two  year  audit  cycle  when  the  value 
of  donated  food  received  reaches 
$75,600.  If  the  Department  detennines 
that  the  audit  is  not  acceptable  or  that 
the  audit  has  disclosed  serious 
deficieociea.  the  processor  shall  be 
subject  to  additional  audits  by  DIG  at 
the  request  of  FNS. 

(i)  Audits  shall  be  conducted  in 
accordance  with  the  auditing  provisions 
set  forth  under  the  Standards  for  Audit 
of  Govenuaent  Orgaoizations. 
Programs.  Activities  and  Functions,  and 
the  FNS  Audit  Guide  for  Multi-State 
Processors. 

(ii)  The  costs  of  the  audits  shall  be 
borne  by  the  processor. 

(iiij  Audit  findings  shall  be  submitted 
by  the  processors  to  FNS. 

(iv)  Noncompliance  with  die  audit 
requirement  contained  in  this  part  will 
render  the  processor  ineligible  to  enter 
into  another  processing  contract  until 
the  required  audit  has  been  conducted 
and  deficiencies  corrected. 


application  iiipiiii  br  *•  1**^*^*° 
the  processor  wifci*  35  itafs  of  receipt 

of  the  end  prodocla.  Redpieat  agencies 
must  insva  that  any  fands  received  as  a 

result  of  raiimri  pnnM>*«  ^  <*"«$°''^ 
for  use  by  die  Sood  »er»icB  <tei»rtnw^ 

(d)  VenfioaUoiL  M  teqnesied  by  FNb. 
each  recipiart  agency  ahail  cooperate  in 
the  verification  of  end  prodnct  sales 
reported  by  preoesaon  aoder  Ae  NCP 
Progrmn.  The  redpieat  agency  nay  be 
requested  to  verify  actual  purchases  of 
end  ivoducts  as  subataetiated  by  the 
recipient  agency's  invoices  and  may 
also  be  requested  to  verify  that  the 
invoice  correctly  identifies  the  discount 
included  or  refund  due  for  Uie  value  of 
the  donated  inyedient  contained  in  the 
end  product 


S2S2jB    Redptant 

(a)  Registration.  Redpieirt  agencies 
that  have  approved  agreements  with 
SUte  distoibating  agencies  to  receive 
donated  food  may  register  with  FNS  on 
an  FNS  approved  form  to  partidpate  in 
the  NCP  Program.  Upon  reqoest  FNS 
will  provide  recipient  agendes  with 
registration  forms.  Recipient  agencies 
shaU  nottfy  FNS  when  they  are  no 
longer  eligible  to  receive  donated  food 
under  an  agreement  FaiUue  to  notify 
FNS  shall  result  in  dsim  action. 

(b)  Recipient  ageacj  records.  Each 
recipient  agency  shall  naintain  accurate 
and  complete  records  with  respect  to  the 
receipt  disposal,  and  inventory  of 
donated  food.  iacludi«g  {KoducU 
processed  from  donated  food,  and  with 
respect  to  any  funds  which  arise  from 
the  operation  of  the  distribution 
program. 

(c)  Refunds.  A  redpient  agency 
purchasing  end  products  under  the  NCP 
Program  from  a  processor  utilizing  a 
refund  system  shall  submit  a  refund 
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(a)  Improper  distribution  or  loss  of  or 
damage  to  donated  food.  If  a  processor 
improperly  distrflwtes  or  uses  any 
donated  food,  or  causes  loss  of  or 
damage  to  a  donated  food  through  its 
failure  to  provide  proper  storage,  care, 
or  handling.  FNS  shall  require  the 
processor  to  pay  to  the  Department  the 
value  of  the  donated  food  as  determined 
by  the  Department 

(b)  Diepoaitioa  of  damaged  or  out-of- 
condition  food.  Donated  food  which  is 
found  to  be  daaoaged  or  out-of-condition 
and  is  dedared  onfil  for  human 
consumption  by  Federal  State,  or  local 
health  offidah.  or  by  any  otiier 
inspection  serrices  or  persons  deemed 
competent  by  the  Department  shall  be 
disposed  of  in  acootdmoe  with 
instructions  of  the  Department.  This 
instnictiaa  ahaB  dired  that  unfit 
donated  food  be  sold  in  a  manner 
prescribed  by  the  Department  with  the 
net  proceeds  thereof  remitted  to  the 
Department  Upon  a  finding  by  the 
Departmeat  that  donated  food  is  unfit 
for  human  ooosyoptioa  at  the  time  of 
delivery  to  a  recipient  i«ency  and  when 
the  Department  or  appropriate  health 
officials  require  that  such  donated  food 
be  destroyed,  the  processor  shall  pay  for 
any  expenses  incuned  in  coanecti(Hi 
with  such  donated  food  as  determined 
by  the  Department  The  Department 
may.  in  any  event  repossess  damaged 
or  out-of-condition  donated  food. 

(c)  FNS  Sales  Verifioatkm.  FNS  may 
condud  a  verification  of  processor 
reported  sales  ntilizing  a  statistically 
valid  sampHng  technique.  U.  as  a  result 
of  this  verification.  FNS  detennines  that 
the  value  of  the  donated  food  has  not 
been  passed  on  to  redpient  agendes  or 
if  end  products  have  been  improperly 
distributed,  FNS  may  assert  a  claim 


against  the  processor.  Tliis  daim  may 
include  a  projectian  of  the  verification 
sample  to  d»e  total  NCP  sales  reported 
by  the  processor. 

(d)  Sanctions.  Any  processor  or 
recipient  agency  which  hat  failed  to 
comply  with  thee  provisions  of  this  part 
or  any  instructions  or  procedures  issued 
in  connection  herewith,  or  any 
agreements  entered  into  p*irs«ant 
hereto,  may.  at  the  discretion  «f  "f 
Department  be  disqualified  from  further 
participation  in  the  NCP  Program. 
Reinstatement  by  be  made  at  die  option 
of  the  Department  Disqualification  shall 
not  prevent  the  Department  from  taking 
other  action  through  other  available 
means  when  considered  necessary, 
including  prosecution  under  applicable 
Federal  statutes. 

(e)  Embezzlement,  misuse,  theft,  or 
obtainment  by  fraad  of  commodities 
and  commodity  related  funds,  assets,  or 
property  in  child  nutrition  programs. 
Whoever  embezzles,  willfully 
misapplies,  steals,  or  obtains  by  fraud 
commodities  donated  for  use  in  the  NCP 
Program,  or  any  funds,  assets,  or 
property  deriving  from  such  donations, 
or  whoever  receives,  conceals,  or  retains 
such  commodities,  fonds,  assets,  or 
property  for  his  own  use  or  gain, 
knowing  such  commodities,  funds, 
assets,  or  property  have  been 
embezzled,  willfully  misapplied,  stolen, 
or  obtained  by  fraad.  shaU  be  subjed  to 
Federal  criminal  prosecution  under 
section  12(g)  of  the  National  School 
Lunch  Act  as  amended,  or  Section  4(c) 
of  the  Agriculture  and  Consumer 
Protection  Act  of  1973.  as  amended.  For 
the  purpose  of  this  paragraph  "funds, 
assets,  or  property"  include,  but  are  not 
limited  to.  commodities  which  have 
been  processed  into  different  end 
products  as  provided  for  by  this  part 
and  the  containers  in  which 
commodiUes  have  been  received  from 
the  Department 

5252.7    OMB  control  mimber. 

The  information  collection  and 
reporting  requiremenU  contained  in  this 
Part  have  been  approved  by  the  Office 
of  Management  and  Budget  under 
Control  No.  0584-0325. 

Dated:  June  M.  19BB. 
Robert  ELaard. 
Administrator. 
[FR  Doc  86-14832  Filed  6-27-86:  6:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

Criteria  for  Reopening  Records  in 
Formal  Licensing  Proceedings 

Correction 

In  FR  Doc.  88-12152  beginning  on  page 
19535  in  the  issue  of  Friday.  May  30, 
1986.  make  the  following  correction: 

§2.734    (Corrected) 

On  page  19539.  in  the  third  coliunn,  in 
S  2.734(b).  sixth  line  from  the  bottom, 
"particularly  should  read 
"particularity". 

BHJJNa  CODE  1S0»^t1-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  »5-NM-71-AD;  Amdt  3»-5348] 

Airworthiness  Directives;  British 
Aerospace  Aircraft  Group  Model  HS 
748  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 
requires  repetitive  inspections  of  the 
microswitch  rocker  arms  in  the 
autofeather  system  on  all  British 
Aerospace  (BAe)  Model  748  airplanes 
which  have  not  incorporated 
Modification  6909.  This  action  is 
necessary  to  ensure  the  autofeather 
system  operates  properly  in  the  event  of 
an  engine  failure. 
date:  Effective  August  4. 1986. 

ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  British  Aerospace,  Inc., 
Librarian.  Box  17414,  Dulles 
International  Airport  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Judy  Colder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
2909.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 


SUPPtXMENTARV  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
repetitive  inspections  of  the  microswitch 
rocker  arms  in  the  autofeather  system  of 
certain  BAe  Model  748  airplanes  to 
prevent  auto  system  failure,  was 
published  in  the  Federal  Regbter  on 
September  5, 1985  (50  FR  36100). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  4  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  man-hour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  man-hour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estimated  to 
be  $160. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  imder 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($40).  A 
final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket 

List  of  Subjects  hi  14  CFR  Part  39 

Aviation  safety,  Aircraft 
Adoption  of  the  Amendment 

PART  39— {AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  5  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  dtation  for  Part  39 
continues  to  read  as  follows: 

Autliority:  40  U.S.C.  1354(a),  14Z1  and  1423: 
49  U.S.C  106(8)  (Revised)  Pub.  L  07-449, 
January  12. 1983);  and  14  CFR  11.8B. 

{39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 


British  Aerospace  Aviation  Group:  Applies  to 
all  Model  BAe  HS  746  airplanet  on 
which  Modification  6009  has  not  been 
incorporated,  certificated  in  any 
category.  Compliance  it  required  within 
the  next  500  flight  hours  time-in-service 
after  effective  date  of  this  AD,  unless 
accomplished  within  the  last  500  flight 
hours  time-in-service,  and  thereafter  at 
intervals  not  to  exceed  1000  flight  hours 
time-in-service.  To  prevent  the  loss  of 
autofeather  capability,  accomplish  the 
following: 

A.  Inspect  the  microswitch  rocker  arm 
assemblies  in  accordance  with  BAe  Service 
Bulletin  76/15,  Revision  3.  dated  November 
1083.  Replace  any  cracked  rocker  arm 
assemblies  prior  to  further  flight. 

B.  The  installation  of  modified  rocker  arm 
assemblies,  in  accordance  writh  BAe  Service 
Bulletin  76/15,  Revision  3,  dated  November 
1963,  terminates  the  requirement  for  the 
inspection  called  for  In  paragraph  A.,  above. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  document  from  the  manufacturer  may 
obtain  copies  upon  request  to  British 
Aerospace.  Ina.  Librarian,  Box  17414,  Dulles 
International  Airport.  Washington.  D.C 
20041.  This  document  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle.  Washington, 
or  the  Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective  August 
4,1986. 

Issued  in  Seattle.  Washington,  on  June  23, 
1986. 

David  E  Jones, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  86-14622  Filed  6-27-88;  8:45  am) 

BIUJNO  COOC  4St»-1>-M 

14  CFR  Part  39 

(Dodtet  Na  •»-NM-10»-AD;  Amdt  3»- 
S347] 

Airworttiiness  Directives;  British 
Aerospace  Model  BAe  125-MOA 
Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnOM:  Final  rule.        

•UMMARV:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  that 
requires  the  incorporation  of  a  revised 
flap  microswitch  layshaft  in  the  stall 
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identificatioii  tyttem  on  oertaa  British 
Aerosprce  Kiodel  BAe  12S-80QA  series 
airptenes.  This  action  is  promptwl  by  a 
report  of  incorrect  assembly,  whidi  has 
cansed  faihire  of  a  flap  microswitdi 
layshafl  flange  in  the  stall  identification 
system.  U  not  corrected,  this  condition 
could  result  in  loss  of  stall  warning. 
DATE  Effective  August  4,  la&d. 
AOOnesSES:  The  service  bonetin 
specified  in  this  AD  may  be  obtained 
upon  request  to  British  Aerospace  Inc., 
Librarian.  Box  17414,  Doites 
International  Airport,  Washington  DC 
20041.  This  document  may  be  examined 
at  the  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  the  Seattle 
Aircraft  Certificatioa  CMfice.  9010  East 
Marginal  Way  Sooth.  Seattle. 
Wa^ington. 

FOn  RJRTHEII  INFOraHATION  CONTACT: 

Ms.  Judy  Colder.  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
2909.  Mailing  address:  FAA  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68866.  Seattle.  Washington 
98168. 

suppuEMCMTAirr  mfonmation:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
the  incorporation  of  a  revised  flap 
microswitch  layshaft  in  the  stall 
identification  system  on  certain  BAe 
125-800A  series  airplanes,  was 
published  in  the  Federal  Registar  on 
December  26, 1965  (50  FR  52794). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  20  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  8  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$6,400. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  diat  ftts  regulation 
is  not  considered  to  be  major  nnder 
Executive  Order  12291  or  significant 
under  DOT  regulatory  Polictes  and 
Procedures  (44  FR  11034;  February  26. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
ecoDomic  effect  on  a  substantial  number 
of  small  entities  because  of  the  minimal 
cost  of  compliance  per  airplane  ($320).  A 
final  evaluation  has  been  prepared  for 


this  reguiatsoB  and  kaa  been  placed  in 
thedocliet 

List  of  Sub}«cts  in  14  CFR  Part  39 

Aviation  safety.  Aircrait 

Adoption  of  Ih«  Amendmeal 

PART3»-{AMBIDED] 

Accordio^y.  pusuant  to  the  authority 
delegated  to  me  by  the  Adouaiatrator. 
the  Federal  Aviation  Adiakustration 
amends  S  38.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

1.  Tbs  authority  citation  tor  Rut  39 
continues  to  read  as  follows: 

AiUborily:  49  U.S.C  \3M{»1 1«21  and  1423; 
49  U.S.C.  Ifladg  (Reraad  Pub.  U  97-4M, 
lanuary  12. 198S):  aad  M  CFR  ll.aB. 

$39.13   lAHMraladl 

2.  By  adding  the  fbllowir^g  new 
airworthiness  directive: 

Britiih  AMMPM3K  Applies  to  Model  BAe 
125-800A  Mfios  aiiplaaos  listad  ia  BAc  IS 
Service  Bdletin  27-13Ma>B*A).  Revision  1, 
dated  )une  26. 1965.  certificated  in  any 
category.  To  prevaat  loss  of  stall  warning. 
accompllAh  the  fbUowring  wnthia  die  next  BO 
days  after  the  effective  datt  of  tkis  AD, 
unless  previously  accompli  shed: 

A.  Incarpoiate  a  aew  laysluft  assembly  ia 
the  stall  JdentiRcati—  system  ia  accordance 
with  the  accomplip*""''"*  instructions  of 
British  Aerospace  125  Service  Bulletin  27- 
136-{3059A).  Revision  1.  dated  June  24. 1985. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardixation  Brandi.  ANM-113,  FAA. 
Northwest  Mountain  RegioR. 

D.  Special  flight  pennits  may  he  Iseoed  in 
accordance  with  FAR  21^97  and  21.190  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inapectioas  and/ or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive,  who 
have  not  already  received  the  appropriate 
service  doctmient  from  the  manufacturer, 
may  obtain  copies  apon  request  to  Mtish 
Aerospace.  Inc.  Librariaa  Box  17414.  Dulles 
International  Airport  Washiagtoa  DC  20041. 
This  document  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900  Pacific 
Highway  South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  CertifketiOB  Office.  9010  East 
Marginal  Way  Soeth.  Seattle.  Washington. 

This  amendment  becomes  eftective  August 
4,198a 

Issued  in  Seattle.  WasMngton.  on  ftine  2S. 
1986. 


14CFRPwt95 

[Docket  Na  25021;  Amdt  Na  331] 

IFR  AltitudM;  Miscellaneou* 
AnMHonMntB 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rale.  


David  E.|( 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  88-14621  Filed  6-27-86;  8:45  am) 

aiLUNG  COOC  4S1*-t*-ll 


summary:  This  amendflaant  adopts 

miscellaneous  amendments  to  the 
required  IFR  (instrument  fligjit  rule) 
altitudes  and  chai^eorer  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  wWch  a  mJninioni  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occiuTing  in  the  National  Airspace 
System.  These  diaages  are  de^^ied  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  tmder  instrument 
conditions  in  the  affected  areas. 

EFFECnVB  DATE  July  3. 1986. 

FOW  WW  I  MEW  mPOWMATIOII  COMTACT; 

Donald  K.  Funal  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division.  Office  of  Flight 
Standards,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  42ft-8277. 
SUPPLEMENTAWT  MFOWMATIOIC  This 
amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95) 
prescribes  new.  amended,  suspended,  or 
revoked  IFR  altihides  governing  the 
operation  of  all  afrcraft  in  IFR  fiight  over 
a  specified  ronte  or  any  portion  of  that 
route,  as  well  as  the  diangeover  points 
(COPs)  for  Federal  airways.  Jet  routes, 
or  direct  routes  as  prescribed  In  Part  95. 
The  specified  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference. 

The  reasons  and  circomstances  which 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety, 
operational  efficiency  In  tite  National 
Airspace  System,  and  are  rdated  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  efficient  ose  of  tlie  navigable 
airspace.  In  addition,  those  vaiioas 
reasons  or  circuoistaaces  re(|aire 
making  this  amendment  effective  before 
the  next  scheduled  chartiog  and 
publication  date  of  tike  flight  information 
to  assure  its  timely  availability  to  die 
user.  The  effective  date  of  this 
amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
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regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
makhig  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regidatory  Flexibility  Act. 


List  of  Sabjacts  in  14  CFS  PartSS 

Aircraft.  Airspace. 

Issued  in  Washington.  DC  on  June  18, 1986. 

]dka  S.Kmm, 

Director  of  Flight  Stamdardt. 

Adoption  of  Ae  Amendmeal 
PART  95~{AMEliDED] 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 

Administrator,  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
G.m.t.: 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354  and  1510;  40 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449.  )anuary 
12. 1983);  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 
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DEPARTMENT  OF  COMMERCE 
Intemattonal  Trade  Administration 
15  CFR  Parts  373  and  399 
[Dod(«(  No.  60351-«051] 

Ctartncations:  Special  Licenses  Not 
Available  for  Certain  Commodities 

AQENCV:  Export  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Final  rule. 


;  On  September  11, 1985, 
Export  Administration  issued  two  final 
rules  (50  FR  37112-37161)  regarding 
revisions  to  the  Commodity  Control  List 
(CCL),  which  identifies  those  items 
subject  to  Department  of  Commerce 
export  controls. 

Those  rules  identified  certain  items  on 
the  CCL  as  not  being  eligible  for  certain 
special  (bulk)  export  licenses.  However, 
the  Export  Control  Commodity  Numbers 
(ECCNs)  covering  those  items  were  not 
included  in  Supplement  No.  1  to  Part  373 
of  the  Export  Administration 
Regulations,  which  identifies 
commodities  excluded  from  those 
special  licensing  procedures.  This  rule 
adds  the  applicable  ECCNs  (1302. 1573. 
1574, 1672. 1674  and  1749)  to  Supplement 
No.  1  to  Part  373  to  make  clear  that 
commodities  listed  under  those  ECCNs 
in  the  CCL  are  not  eligible  for  the 
special  licensing  procedures  set  forth  in 
Part  373.  Such  commodities  require  a 
validated  license  for  export  to  all 
destinations  except  Canada. 

This  rule  also  amends  ECCN  1542  by 
revising  the  "GLV  $  Value  Limit" — the 
maximum  net  value  of  a  commodity 
covered  by  1542  that  may  be  exported 
under  General  License  GLV.  The 
September  rule  listed  incorrect  values 
for  that  entry. 

In  addition,  references  in  ECCN  1460 
are  revised  to  reflect  the  numbering 
system  of  "Notes"  in  the  CCL  effective 
September  11, 1985. 
EFFECTIVE  DATE:  This  rule  is  effective 
June  30, 1986. 
FOa  FURTHER  INFOfUtATION  CONTACT: 

Vincent  Greenwald,  Office  of 

Technology  and  Policy  Analysis,  Export 

Administration,  Telephone:  (202)  377- 

3856. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  RBquirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 


not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  of  1979,  as  amended  (50 
U.S.C.  App.  2412(a)),  exempts  this  rule 
from  all  requirements  of  section  553  of 
the  Administrative  Procedure  Act  (APA) 
(5  U.S.C.  553),  including  those  requiring 
publication  of  a  notice  of  proposed 
rulemaking,  an  opportunity  for  public 
comment,  and  a  delay  in  effective  date. 
This  rule  is  also  exempt  from  these  APA 
requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Betty  Ferrell,  Office  of 
Technology  and  Policy  Analysis,  Export 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportimity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a))  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a)  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  does  not  contain  a 
collection  of  information  requirement 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  15  CFR  Farts  373  and 
399 

Exports,  Reporting  and  recordkeeping 
requirements. 

PARTS  373  AND  399 -[AMENDED] 

Accordingly,  Parts  373  and  399  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  368-399)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
Parts  373  and  399  continues  to  read  as 
follows: 

Authority:  Pub.  L  96-72.  93  Stat.  503,  50 
U.S.C.  App.  2401  et  seq..  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L 
99-«4  of  July  12. 1985;  E.0. 12525  of  July  12, 
1985  (50  FR  28757.  July  16. 1985);  Pub.  L  95- 
223,  50  U.S.C.  1701  et  seq.;  E.0. 12532  of 


September  9, 1985  (50  FR  36861,  September 
10, 1965). 

2.  Supplement  No.  1  to  Part  373  is 
amended  by  adding  the  following  entries 
in  numerical  order  (disregarding  the  first 
digit),  as  follows: 

Supplement  No.  1— Commodities  Excluded 
From  Certain  Special  License  Procedures 
*         *         *         •         • 

1302  Specially  designed  nozzles  for  producing 
pyrolitically-derived  materials  formed  on  a 
mould,  mandrel  or  other  substrate  from 
precursor  gases  that  decompose  in  the  1.573 
K  (1.300  X)  to  3,173K  (2,900  'C)  temperature 
range  at  pressures  of  133.3  Pa  to  19.995  kPa. 
(Entire  entry.) 

1573  Superconductive  electromagnets  and 
solenoids.  (Entire  entry.) 

1574  Electronic  devices,  circuits  and  systems. 
(Entire  entry.) 
***** 

1672  Aluminides  or  titanium  containing  12 
weight  %  or  more  aluminum,  and  aluminides 
of  nickel,  cobalt  and  iron  containing  10 
weight  %  or  more  aluminum,  in  crude  or  semi- 
fabricated  forms,  and  scrap  thereof.  (Entire 
entry.) 
*         *         *         *   '      * 

1674  Vanadium  of  99.7%  or  higher  purity 
(including  scrap]  and  alloys  containing 
vanadium  of  99.7%  or  higher  purity  as  an 
alloying  agent  (including  scrap).  (Entire 
entry.) 
***** 

1749  Iblycarfoonate  sheet  of  1.5  nun  (0.60 
inch)  to  25.4  mm  (1  inch)  thickness,  having  no 
major  defects  and  having  all  of  the  optical 
characteristics  listed  in  the  entry.  (Entire 
entry.) 

9399.1    [AmwKlad] 

3.  In  Supplement  No.  1  to  section  399.1 
(the  Commodity  Control  List), 
Commodity  Group  4  (Transportation 
Equipment),  ECCN  1460A  is  amended  by 
revising  "Note  4"  to  read  "Note  8"  in 
paragraphs  (a)  and  (b)  of  Note  2  and  by 
revising  "Note  5"  to  read  "Note  9"  in 
paragraph  (c)  of  Note  2. 

4.  In  supplement  No.  1  to  section  399.1 
(the  Commodity  Control  List), 
Commodity  Group  5  (Electronics  and 
Precision  Instruments),  ECCN  1542A  is 
amended  by  revising  the  GLV  $  Value 
Limit  paragraph  to  read  "$0  for  all 
destinations." 

Dated:  June  25, 1986. 
Walter ).  Olson, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc  88-14701  Filed  6-27-86  8:45  am) 
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15  CFR  Part  399 

I  Docket  No.  60114-60141 

Amendment  to  CCL  Entry  1572A; 
Redefinition  Based  on  COCOM  Review 

agency:  Export  Administration, 
International  Trade  Administration. 
Commerce. 
ACTION:  Final  rule. 

summary:  Export  Administration 
maintains  the  Commodity  Control  List 
(CCL),  which  identifies  those  items 
subject  to  Department  of  Commerce 
export  controls.  This  rule  amends  CCL 
entry  1572A,  which  covers  recording  or 
reproducing  equipment,  by  redefining 
certain  video  magnetic  tape  and  disc 
recorders  not  controlled  by  this  entry. 
This  amendment  is  based  on  the  review 
of  strategic  controls  maintained  by  the 
U.S.  and  certain  allied  countries  through 
the  Coordinating  Committee  (COCOM). 
EFFECTIVE  DATE:  This  rule  is  effective 
June  30, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 
Vincent  Greenwald,  Office  of 
Technology  and  Policy  Analysis,  Export 
Administration,  (Telephone:  (202)  377- 
3856). 

SUPPLEMENTARY  INFORMATION: 
Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section   , 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  App.  2412(a)).  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  533),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportimity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  However,  like  other  Department  of 
Commerce  rules,  comments  from  the 
public  are  always  welcome.  Comments 
should  be  submitted  to:  Betty  Ferrell, 
Office  of  Technology  and  Policy 
Analysis,  Export  Administration,  U.S. 
Department  of  Commerce,  P.O.  Box  273. 
Washington.  DC  20044. 


3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  533  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  involves  a  collection  of 
information  requirement  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
sag.).  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0625-0001. 

List  of  Subjects  in  15  CFR  Part  399 

Exports. 

PART  399— {AMENDED! 

Accordingly,  Part  399  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  is  amended  as  follows: 

1.  The  authority  citation  for  Part  399 
continues  to  read  as  follows: 

Authority:  Pub.  L  96-72,  93  Stat.  503.  50 
U.S.C.  App.  2401  et  seq.,  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L. 
99-64  of  July  12. 1985:  E.0. 12525  of  July  12. 
1985  (50  FR  28757,  July  16, 1985);  Pub.  L  95- 
223.  50  U.S.C.  1701  et  seq.;  E.0. 12532  of 
September  9, 1985  (50  FR  36881,  September 
la  1985). 

S  399.1    [Amandad] 

2.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1572A  is  amended 
by  removing  paragraph  (c)(l)(iv)  of  Note 
2. 

Dated:  June  25, 198& 
Walter  |.  Olson. 

Deputy  Assistant  Secretary  for  Export 
Administration. 
(FR  Doc.  88-14699  Piled  6-27-86;  8:45  am] 
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15  CFR  Part  399 

[Docket  No.  60221-6021] 

Export  Controls  on  Certain 
PolycartxMiate  Sheet;  Revision  of 
Tectinical  Note 

agency:  Export  Administration, 

International  Trade  Administration, 

Commerce. 

action;  Final  rule. 

summary:  On  September  11. 1985  (50  FR 

37112-37161),  Export  Administration 
issued  a  final  rule  setting  forth  a  series 
of  amendments  to  the  Commodity 
Control.  List  (CCL).  a  listing  of  items 


subject  to  Department  of  Commerce 
export  controls.  Among  the  amendments 
was  the  addition  of  a  new  CCL  entry 
1749A.  which  covers  certain 
polycarbonate  sheet  "having  no  major 
defects".  A  technical  note  was  included 
in  that  entry  defining  "major"  and 
"minor"  defects.  This  rule  amends  that 
technical  note  by  clarifying  the 
definition  of  a  "minor"  defect 

EFFECnVE  date:  June  30. 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jo-Anne  Jackson,  Capital  Goods  and 

Production  Materials  Center,  Export 

Administration,  (Telephone:  (202)  377- 

0896). 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regiilation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  App.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  includinjg  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportvmity  for 
pubUc  comment  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
Accordingly,  it  is  being  issued  in  final 
form.  However,  like  other  Department  of 
Commerce  rules,  comments  from  the 
public  are  always  welcome.  Comments 
should  be  submitted  to:  Betty  Ferrell, 
Office  of  Technology  and  Policy 
Analysis,  Export  Administration,  U.S. 
Department  of  Commerce,  P.O.  Box  273. 
Washington,  DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  does  not  contain  a 
collection  of  information  requirement 
subject  to  the  requirements  of  the 
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Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.J. 

List  of  Sub)acts  in  15  CFR  Part  399 

Exports. 

PART  399-<AMEN[>EO) 

Accordingiy,  Part  399  of  the  Export 
Administration  Regulations  is  amended 

as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  399  continues  to  read  as  follows: 

AudMrity:  Pub.  L  96-72.  93  Stat.  503,  SO 
U.S.C  App.  2401  et  seq..  as  amended  by  Pub. 
L.  97-145  of  December  29. 1981  and  Pub.  L 
99-64  of  |uly  12. 1985;  E.0. 12525  of  July  12, 
1985  (50  FR  28757,  July  16, 1985);  Pub.  L  95- 
223.  50  U.S.C  1701  et  se<}..  E.0. 12532  of 
September  9. 1985  (50  FR  38881.  September 
la  1965). 


$399.1 

2.  In  Supplement  No.  1  to  S  369.1  (the 
Commodity  Control  List).  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleum  Products  and  Related 
Materials),  ECCN  1749A  is  amended  by 
revising  the  second  sentence  of  the 
Technical  Note  to  read  as  follows: 
"Minor  defects  include  any  embedded 
particles,  bubbles,  scratches  or  internal 
inhomogeneities,  having  a  major 
dimension  that  is  0.25  mm  [OJOl  inches) 
or  greater,  that  reduce  visibility  through 
the  plastic;  or  those  localized 
imperfections  that  cause  a  variation  in 
angular  deviation  of  more  than  5 
minutes  within  a  distance  of  not  more 
than  508  mm  (20  inches)  on  the  screen 
when  tested  by  method  ASTM  D637." 

Dated:  June  25, 1986. 
Walter  |.  CMmo. 

Deputy  Assittaat  Secntary  for  Export 

Administration. 

[FR  Doc  86-14700  Filed  8-27-86;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  154 

(Docfctt  No.  RIM3-71-039;  Onter  Na  380- 

E) 

Elimination  of  Variable  Costa  From 
Certain  Natural  Gas  Pipeline  Minimum 
Commodity  BHI  Provisions 

Issued  |une  24, 1986. 

AOENCV:  Federal  Energy  Regulatory 

Con'raission. 

ACnoM:  Final  rule;  order  on  remand. 

summary:  On  remand  from  the  court  of 
appeals'  decision  in  Wisconsin  Gas  Co. 
V.  FERC  770  F.2d  1144  (D.C  Cir.  1985), 


the  Federal  Energy  Regulatory 
Commission  (Commission)  explains  the 
reasons  for  its  policy,  as  clarified  in 
Order  Na  38a-A  (49  FR  31.  259  (August 
6, 1984)).  of  requiring  a  "downstream 
pipeline"  to  pass  through  "upstream 
pipeline"  minimum  commodity  bill 
charges  in  its  purchased  gas  adjustment 
(PGA).  In  so  doing,  the  Commission  cdso 
reiterates  its  clarification  in  Order  No. 
380-A  that  §  154.111  of  its  regulations 
(18  CFR  154.111  (1985))  bars  downstream 
pipelines  from  using  their  own  minimum 
commodity  bill  tariff  provisions  to  pass 
through  such  upstream  pipeline  charges. 
In  general,  the  Commission's  order 
responds  to  various  inquiries  of  the 
court  of  appeals. 

EFFECnvc  DATE  June  24, 1986.  Section 
154.111  of  the  Commission's  regulations 
became  effective  August  15, 1984  (49  FR 
32172  (August  13, 1984)). 

FOR  FURTHER  INFORMATION  CONTACT. 

Scott  E.  Koves.  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street, 

NE.,  Washington.  DC  20428.  (202)  367- 

8437. 

SUPPUEMCNTARV  information: 

Order  on  Remand 

Before  Commissioners:  Anthony  G.  Sousa. 
Acting  Chairman;  Charles  G.  Stalon.  Cbaiies 
A.  Trabandt  and  C.  M.  Naeve. 

This  order  concerns  the  "downstream 
pipeline"  issue  remanded  to  the 
Commission  by  the  United  States  Court 
of  Appeals  for  the  Distiict  of  Columbia 
Circuit  in  Wisconsin  Gas  Co.  v.  FERC. 
(Wisconsin  Gas).^  That  issue  was  the 
only  matter  remanded  on  appeal  of  the 
Commission's  Order  No.  380  *  series 
that  eliminated  variable  cost  recovery 
from  interstate  pipeline  minimum 
commodity  bills.  At  issue  is  the 
Commission's  policy  of  requiring  that 
the  minimum  commodity  bill  charges  a 
"downstream"  pipeline  pays  to  an 
**upstream"  pipeline  natural  gas  supplier 
be  flowed  through  the  downstream 
pipeline's  purchased  gas  adjustment 
(PGA)." 

In  Order  Na  38a-A,  the  Commission 
rejected  an  alternative  procedure  that 
Midwestern  Gas  Transmission 
Company  (Midwestern)  posed  in  its 
request  for  clarification  and  rehearing  of 
Order  No.  380.  Under  Midwestem's 
approach,  the  downstream  pipeline 
would  pass  through  these  charges  in  its 


'  770  F^  1144  (D.C  Cir.  1986). 

*  FERC  Slat.  S  Reg.  (Regulations  Preamble*  1982- 

i9as)  1  aasTi  (1984). 

>  Order  No.  38&-A,  FERC  SUt.  S  Reg.  (RegulatioiM 
Preamble*  Isez-lSSS)  1 30,584  at  31,043  (1904). 


own  minimum  commodity  bill.* 
Following  Midwestem's  appeal,  the 
court  remanded  for  our  reconsideration 
of  this  issue  and  for  us  to  provide  a 
rational  and  reasoned  explanation  for 
our  ultimate  disposition  of  this  issue.  For 
the  reasons  set  forth  below,  we  affirm 
our  PGA  pass-through  policy  and 
reiterate  our  holding  that  speciFtc  claims 
for  waiver  of  that  policy  must  be 
supported  in  individual  rate 
proceedings. 

/.  Background 

Since  1954  when  the  Supreme  Court 
decided  Phillips  Petroleum  Company  v. 
Wisconsin,  347  U.a  672  (1954),  the 
Commission  had  been  struggling  with 
the  problem  of  determining  just  and 
reasonable  rates  for  the  interstate  sale 
of  natural  gas  by  producers.  With  the 
enactment  of  the  Natural  Gas  Policy  Act 
in  1978, 15  U.S.C.  3301-2323,  a  new 
regulatory  regime  was  created.  With  the 
phased,  partial  decontrol  set  in  motion 
by  that  Act,  this  Commission  was  free 
from  the  obligation  of  determining  just 
and  reasonable  wellhead  rates  for 
natural  gas  being  sold  in  interstate 
commerce.  Roughly  half  of  the  natural 
gas  in  interstate  commerce  was 
deregulated  on  January  1, 1985. 
Henceforth,  the  price  of  this  gas  will  be 
regulated  by  market  forces. 

As  the  Supreme  Court  noted  in 
Transcontinental  Gas  Pipeline 
Corporation  v.  State  Oil  and  Gas  Board 
of  Mississippi.  54  U.Si.W.  4117  (U.S. 
Jan.  22, 1968)  [Transco],  the  artificial 
pricing  scheme  imposed  upon  producer 
sales  by  the  Natural  Gas  Act  was  a 
major  cause  of  the  supply  and  demand 
imbalances  of  the  1970s.  Id.  In  place  of 
this  scheme  Congress  established  a  new 
system  of  natural  gas  pricing  designed 
to  ensure  adequate  supplies  of  natural 
gas  at  fair  prices.  Id.  For  the  most  part 
the  federal  role  under  the  Natural  Gas 
Policy  Act  is  that  of  overseeing  a 
nationwide  "market  price  regulatory 
scheme. "  Id.  Under  this  scheme  the  price 
consumers  pay  for  gas  should  determine 
the  price  at  which  producers  sell  the  gas. 

Interstate  pipeline  minimum 
commodity  bills  deter  partial 
requirements  customers  from  purchasing 
the  cheapest  gas  available.  In  a  time  of 
plentiful  supply,  such  as  now,  minimum 
bills  cause  gas  prices  to  be  artificially 
high.  Of  more  lasting  significance, 
however,  a  minimum  bill  prevents  the 
price  signals  generated  at  the  burner  tip 
from  being  felt  by  the  producers.  Thus, 
the  market  price  regulatory  scheme  put 


♦  On  (anuary  11. 1965.  Midwestern  filed  a 
separate  brief  to  the  court  restricted  to  the 
downstream  pipeline  issue. 
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in  place  by  the  Natural  Gas  Policy  Act  is 
thwarted. 

Early  in  the  regulation  of  natural  gas 
companies,  the  Commission  allowed 
pipeline  suppliers  to  change  their 
customers  a  minimum  bill  recovering  all 
fixed  and  variable  commodity  costs  for 
certain  volumes  of  gas  whether  or  not 
the  customers  took  that  much  gas. 
Among  other  things,  tariff  provisions 
were  designed  to  guarantee  the  debt 
service  for  pipeline  construction  as 
markets  were  developed.  See  Atlantic 
Seaboard  Corporation,  3  FPC  91,  95 
(1962),  affd.  Atlantic  Seaboard 
Corporation  v.  FPC,  404  F.2d  1268  (D.C. 
Cir.  1968);  Lynchburg  Gas  Co.  v.  FPC, 
336  F.2d  942  (DC.  Cir.  1964).  Although 
anti-competitive,  minimum  bills  could  be 
justified  given  the  developing  state  of 
the  industry.  This  situation,  however, 
has  changed.  In  light  of  deregulation 
under  the  Natural  Gas  Policy  Act  as 
well  as  the  Commission's  continuing 
obligation  under  the  Natural  Gas  Act  to 
safeguard  the  interests  of  consumers, 
the  Commission  in  the  Order  380  series 
barred  variable  cost  minimum  bills  from 
pipeline  tariffs. 

In  order  for  gas  from  an  alternative 
pipeline  supplier  to  be  attractive  to  a 
partial  requirements  customer,  the  gas 
must  be  sufficiently  cheaper  so  that  the 
customer  can  pay  the  minimum  bill,  buy 
the  cheaper  gas,  and  still  save  money.  In 
other  words,  on  a  per-unit  basis,  the 
amount  by  which  the  price  of  the 
alternate  gas  is  cheaper  than  the  price  of 
the  existing  supply  must  exceed  the 
extra  amount  owed  under  the  minimum 
bill.  Although  there  may  be  valid 
reasons  for  categorically  banning  fixed 
cost  minimum  bills  as  well  as  variable 
cost  minimum  bills,  the  Commission  did 
not  do  so  in  the  Order  380  series. 
Instead,  it  only  barred  variable  cost 
minimum  bills  from  pipeline  tariffs. 
Fixed  cost  minimum  bills  will  continue 
to  be  examined  on  a  case-by-case  basis. 

//.  Downstream  Pipeline  Issue 

In  its  request  for  clarification  and 
rehearing  of  Order  No.  380.  Midwestern 
urged  the  Commission  to  clarify  that  the 
rule,  i  154.111  of  the  Commission's 
regulations,  is  not  intended  to  require 
downstream  pipelines  to  exclude  from 
their  minimum  commodity  bills  that 
portion  of  their  purchased  gas  costs 
which  their  upstream  pipeline  suppliers 
included  in  their  minimum  commodity 
bill  charges.  Accordingly,  it  argued  that 
these  upstream  minimum  bill  charges 
should  not  be  treated  as  variable 
purchased  gas  costs.  Under 
Midwestem's  approach,  only  the 
variable  cost  portion  of  the  upstream 
pipeline's  commodity  charge  would  be 
considered  a  "variable"  cost  for 


purposes  of  the  downstream  pipeline's 
minimum  commodity  bill.  The  "fixed" 
cost  portion  of  the  upstream  pipeline's 
commodity  charge  would  be  considered 
a  "fixed"  cost  for  purposes  of  the 
downstream  pipeline's  minimum 
commodity  bill  and  would  not  be  barred 
by  the  rule.  The  result  would  be  that 
Midwestern  could  use  its  minimum 
commodity  bill  to  recover  its  own  fixed 
costs  plus  the  portion  of  Tennessee's 
fixed  costs  that  Tennessee  recovered 
from  Midwestern  in  minimum 
commodity  bill  charges. 

In  Order  No.  360-A,  the  Comjnission 
rejected  Midwestem's  request  on  the 
basis  that  it  would  cause  a  departure 
from  "consistent  Commission  rate 
design  practice."  *  The  Commission 
observed  that  the  upstream  pipeline's 
commodity  charges  are  variable 
purchased  gas  costs  to  the  downstream 
pipeline.  The  Commission  further 
observed  that  the  downstream  pipeline 
is  assured  recovery  of  these  upstream 
minimum  bill  charges  by  its  own  PGA 
clause.  The  Commission  stated  that 
these  payments  are  to  be  booked  to 
Midwestem's  Account  No.  191  as  a 
deferred  cost  and  recovered  via  its 
PGA."  Accordingly,  under  the 
Commission's  PGA  fiowthrough 
approach,  Tennessee's  minimum 
commodity  bill  charges  are  borne  by  all 
of  Midwestem's  customers  through  their 
commodity  charges. 

Midwestern  appealed  the 
Commission's  resolution  of  the 
"downstream  pipeline  issue." 
Midwestern  reiterated  its  claim  that  the 
Commission's  rule  discriminates  against 
downstream  pipelines  and  added  the 
new  arguments  that  the  rule  causes  a 
misallocation  of  costs  among  its 
customers  and  is  contrary  to  the 
Commission's  "as-billed"  policy 
articulated  in  Northwest  Alaskan 
Pipeline  Co.,  11  FERC  l  61.088  at  61,182, 
reh'g  denied.  11  FERC  \  61,302  (1980). 

In  Wisconsin  Gas,  the  Court  found 
that  the  Commission  in  Order  No.  380- 
A,  did  not  explain  its  decision  on  the 
"downstream  pipeline  issue"  and 
remanded  that  decision  for 
reconsideration.  In  particular,  the  court 
found  that  the  Commission  provided  no 
explanation  for  (1)  The  apparent 
inconsistency  between  the  "as-billed" 
principle  and  what  the  court  referred  to 
as  the  Commission's  "undefined" 


consistent  rate  design  practice;  (2)  the 
apparent  departure  from  what  the  court 
viewed  as  "the  clear  objective  stated  in 
Order  No.  380  to  exempt  fixed  cost 
recovery  through  minimum  bills  from 
that  decision;"  (3)  the  "facially  valid" 
argument  that  Midwestern  will  be 
placed  at  a  competitive  disadvantage  if 
these  upstream  "fixed"  costs  are 
recovered  in  "increased  commodity 
rates;"  and  (4)  the  apparent  conclusion 
that  Midwestem's  minimum  commodity 
bill  customers  should  be  "relieved"  of 
their  obligation  to  pay  their  share  of  the 
fixed  costs  of  the  "upstream  segment  of 
the  system"  [i.e.,  Tennessee's  portion  of 
the  combined  systems)  while  other 
pipelines  (presumably  producer-supplied 
pipelines)  may  charge  their  minimum 
bill  customers  for  their  share  of  the  fixed 
costs  of  the  "entire"  system.''  We  will 
address  the  court's  concems,  as  well  as 
Midwestem's  specific  arguments,  in  the 
following  discussion. 

///.  As-billed  Principle  And  Rate  Design 

The  Commission's  "as-billed" 
principle  is  easily  stated:  when  a 
downstream  pipeline  purchases  gas 
from  an  upstream  pipeline,  the  upstream 
pipeline's  demand  charges  are  included 
in  the  downstream  pipeline's  demand 
charges  and  the  upstream  pipeline's 
commodity  charges  are  included  in  the 
downstream  pipeline's  commodity 
charges.*  In  short  the  cost  classification 
as  between  demand  and  commodity  of 
the  upstream  pipeline  must  be  retained. 
Does  this  mean  that  an  upstream 
pipeline's  fixed  costs  will  necessarily  be 
a  fixed  cost  of  the  downstream  pipeline? 
No. 

Indeed  for  upstream  fixed  costs  within 
the  commodity  charge  the  opposite  will 
occur.  They  become  variable  costs  to 
the  downstream  pipeline.  The  "as- 


•  Order  No.  380-A.  Ill  FERC  Stat.  S  Reg..  1 30.54S 
at  31.042  (1984). 

•  Id  at  31 M3.  In  Order  No.  380-a  29  FERC 

\  61.076  at  61.156  (1984).  the  Commission  clarined 
that  any  cost-shifting  issues  arising  out  of  the 
resolution  of  the  downstream  pipeline  issue  in 
Order  No.  3aO-A  should  be  resolved  in  a  section  4 
rate  case  or  a  semi-annual  PGA  case  with  respect  to 
■  rate  filing  by  the  downstream  pipeline. 


'  On  October  3a  1964,  in  Great  Lakes  Gas 
Transmission  Co..  el  oL  29  FERC  }  81.135.  (1984) 
rehg  denied,  30  FERC  1 61.283  (1965).  the 
Commission  denied  Midwestem's  request  for 
waiver  of  (  154.111  to  provide  for  the  specific 
assignment  of  its  minimum  commodity  bill 
payments  to  the  customers  responsible  for  their 
incurrence.  The  Commission  found  Midwestem's 
status  as  a  downstream  pipeline  was  not  unique 
and  that  alleged  cost  shifUng  from  iu  partial 
requirements  customers  to  its  small  customers  was 
speculative.  On  January  10  and  29. 1988,  the 
Commission  rejected  as  premature  two  separate 
Midwestern  tariff  filings  that  proposed  to  implement 
its  direct  assignment  melhodolog>'  following  the 
court's  remand  in  Wisconsin  Gas.  See  Midwestern 
Gas  Transmission  Co..  34  FERC  \  61.014  (1966): 
Midwestern  Gas  Transmission  Co„  34  FERC  1 81.110 
(1986). 

•  See  18  CFR  154.38(d)(4)(ii)  (1985).  which 
provides  that  pipeline  supplier  purchased  gas  costs 
are  to  be  applied  to  the  downstream  pipeline's  two- 
part  rates  "as-billed."  A  "two-part"  rate  is  a  rata 
comprised  of  a  demand  charge  and  a  commodity 
chaise. 
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billed"  principle  does  not  force  variable 
costs  of  the  downstream  pipeline  to  be 
treated  as  if  they  were  still  fixed  costs 
simply  because  they  were  once  fixed 
costs  to  the  upstream  pipeline.  Nor  does 
it  require  minimum  bill  recovery.  The 
PGA  is  folly  consistent  with  the  as- 
billed  principle. 

Typically,  a  pipeline's  fixed  costs  will 
be  split  between  its  demand  charge  and 
its  commodity  charge.  The  demand 
charge  the  customers  pay  every  month 
regardless  of  whether  any  gas  is  taken. 
The  commodity  charge  varies  with  the 
amount  of  gas  bought.  Thus,  a  fixed  cost 
of  an  upstream  pipeline  included  in  its 
commoidity  charge  to  the  downstream 
pipeline  becomes  a  variable  cost  to  the 
downstream  pipeline  as  part  of  the  cost 
of  the  gas  purehased.  Because  under  the 
"as-billed"  principle  the  upstream 
pipeline's  commodity  charges  are 
included  in  the  downstream  pipeline's 
commodity  charge,  an  upstream 
pipeline's  fixed  cost  becomes  a 
downstream  pipeline's  variable  cost. 

The  Commission's  consistent  practice 
is  to  treat  a  cost  incurred  by  a  pipeline 
as  variable  if  the  amount  of  the  cost  to 
that  pipeline  varies  with  the  amount  of 
gas  it  buys.*  Thus,  the  question  of 
whether  a  particular  cost  is  Hxed  or 
variable  for  purposes  of  applying 
9  154.111  to  a  downstream  pipeline 
depends  on  how  that  cost  is  paid  by  the 
downstream  pipeline;  not  how  the  cost 
was  originally  incurred  by  the  upstream 
pipeline.  The  costs  at  issue  here  are 
Tennessee's  minimum  commodity  bill 
charges.  Although  these  minimum 
commodity  bill  charges  may  be  traced 
back  to  certain  fixed  costs  that 
Tennessee  incurred,  once  it  was 
determined  to  classify  those  costs  to  the 
commodity  component  of  its  rates,  their 
recovery  by  Tennessee  and  their 
payment  by  Midwestern  (and  all  of 
Tennessee's  other  customers)  was  on  a 
variable  basis.  The  amount  of  the 
payments  varies  with  the  amount  of  gas 
purchased.  These  "costs"  are  variable 
purchased  gas  cost  to  Midwestern. 
Likewise,  these  Tennessee  minimum 
commodity  bill  charges,  i.e..  the  extra 
amounts  Midwestern  pays  for  failing  to 
take  sufficient  volumes,  are  also 
variable  costs  to  Midwestern.  They  vary 
depending  on  the  amount  of  gas 
Midwestern  buys.  The  less  it  buys  under 
its  minimum  bill  level,  the  more  of  an 
extra  charge  it  pays,  and  vice  versa. 
Therefore,  there  is  nothing  inconsistent 
with  the  "as-billed"  principle  in 
recognizing  that  upstream  pipeline 
minimum  commodity  bill  charges  are  in 


fact  variable  costs  to  downstream 
pipelines  and  therefore  covered  by 
S  154.111. 

Moreover,  our  consistent  policy  (in 
place  before  the  r\de  promulgated  in 
Order  No.  380  even  was  proposed)  was 
to  pass  through  these  charges  in  the 
downstream  pipeline's  PGA  to  all 
customers.  It  would  be  inconsistent  with 
that  PGA  policy,  which  is  grounded  on 
the  Commission's  interpretation  of  its 
own  Uniform  System  of  Accounts,  to 
switch  to  minimum  commodity  bill 
passthrough.x*  in  1932  in  Mississippi 
River  Transmission  Corp., ' '  (MR'T)  the 
Conmiission  explained  the  proper 
accounting  treatment  by  a  downstream 
pipeline  (MRT)  of  minimimi  commodity 
bill  payments  to  an  upstream  pipeline. 
In  that  proceeding,  MRT  filed  revised 
tariff  language  to  clarify  that  such 
payments  would  be  passed  through 
under  its  PGA  clause.  The  Commission 
stated: 

MRT  maintains  that  its  existing  PGA 
provisions  provide  for  the  recovery  of 
pipeline  supplier  minimum  commodity  bill 
charges  through  the  unrecovtred  purchased 
gas  cost  surcharge  mechanism,  and  that  the 
language  added  on  the  proposed  tariff  sheet 
is  merely  a  clarification,  not  a  substantive 
change. 

We  concur  with  MRTs  positioo.  Under  the 
Commission's  Uniform  System  of  Accounts, 
minimum  commodity  bill  charges  from 
pipeline  suppliers  are  properly  treated  in 
Account  803.  Natural  Gas  Transmission  Line 
Purchases.  Account  165,  Prepayments, 
provides  for  treatment  of  payments  for 
undelivered  gas  under  "take  (or)  pay" 
provisioiu  of  gas  purchase  contracts  where 
future  makeup  of  the  gas  not  taken  is 
provided  for  by  contract.  In  the  case  of 
MRTs  purchases,  there  are  no  provisions  for 
future  makeup.  Therefore,  costs  incurred  by 
MRT  under  minimum  commodity  bill 
provisions  of  its  pipeline  suppUers  are 
properly  tracked  through  Account  803  and  are 
recoverable  through  the  PGA. ' ' 

Because  Tennessee  has  no  make-up 
provisions  in  its  minimum  commodity 
bill  clause,  the  existing  practice  when 
Order  No.  380  issued  was  for 
Midwestern  to  pass  its  upstream 
minimum  bill  payments  through  its  PGA. 
Order  No.  380-A  did  not  change  that 
policy  or  otherwise  create  a  new  policy. 
Therefore.  Midwestern  had  no  greater 


•  Sec  Ord«  F4o.  380  al  30877.  note  3:  Northwul 
Alasltan  Pipeline  Co,  11  FERC 1 61.068  al  61.183. 


■oTIw  ComniMioii  has  previously  hetd  thai  the 
PGA  is  "fully  con»i»lent"  with  (indeed, 
incorporatat)  the  "a«-billed"  principle.  Northweal 
Alaskan  Pipeline  Co..  11  FERC  |  61.088  al  81.181 
(1980).  See  18  CFR  154.38(d)(4)(ii)  (1965). 

■  •  IS  FERC  1  61 J04  (1862). 

**  W.  at  61,649.  PGA  passthrough  of  mhilmum 
commodity  b\\\  charge*  is  only  a  fairly  recent 
phenomefion  given  the  fact  that  PGA'a  only  arose  in 
the  \97Vt  when  supply  shortage*  already  were 
generally  causing  pipelines  to  take  all  the  gas  that 
they  could  gel  See  Nolice  of  Propoeed  Rulemaking, 
Docket  No.  RM«3-71-00a  IV  FERC  S«al.  ft  Reg. 
1  32.334  at  32.871  (1963). 


reason  after  Order  Nos.  380  and  380-A, 
than  before  those  orders  issued,  to 
change  that  existing  rate  design  policy 
which  requires  PGA  passthrough  of 
these  charges. 

The  decision  in  Order  No.  380-A  to 
reaffirm  the  existing  PGA  policy  has  a 
rational  basis.  That  policy  is  grounded 
on  the  standing  definition  of  these 
charges  as  part  of  the  cost  of 
"transmission  fine  purchases,"  which 
have  been  subject  to  the  Commission's 
PGA  rules  since  1972."  Further,  the 
PGA  methodology  recognizes  that  so- 
called  "upstream  pipeline  fixed  costs," 
which  include  costs  incurred  years 
before  any  downstream  pipeline 
minimum  bill  obligations  arise,  benefit 
all  downstream  customers.  This  includes 
all  the  customers  of  a  downstream 
pipeline.  The  PGA  mechanism  equitably 
allocates  these  "upstream  costs"  to  all 
customers  on  the  basis  of  their  "use"  of 
the  system,  i.e.,  on  the  basis  of  the 
amount  of  gas  they  were  able  to 
purchase  because  the  gas  traversed  the 
upstream  pipeline's  system. 
The  fact  that  Tennessee, 
Midwestem's  affiliated  upstream 
pipeline,  may  include  some  of  these 
costs  in  its  minimum  commodity  bill  to 
Midwestern  does  not  break  their  nexus 
to  all  of  Midwestern  customers  who  buy 
gas  from  Midwestern. 

IV.  Policy  Of  Order  380 

This  treatment  of  those  costs  is  also 
consistent  with  the  Commission's 
decision  to  exclude  fixed  cost  minimum 
bills  from  the  general  prohibition  of 
Order  380  and,  instead,  to  deal  with 
fixed  cost  minimum  commodity  bills  on 
a  case-by-case  basis.  By  now  the  reason 
should  be  self-evident:  the  costs  at  issue 
(upstream  pipeline  minimum  commodity 
bill  charges)  are  variable  costs  to  the 
downstream  pipeline  that  pays  the 
charges.  The  decision  in  Order  No.  380 
to  continue  to  deal  with  fixed  cost 
minimum  bills  on  a  case-by-case  basis 
has  nothing  to  do  with  this  issue.  Thus, 
for  example,  whether  Midwestern  may 
use  a  minimum  commodity  bill  to 
guarantee  recovery  of  a  portion  of  its 
imbedded  debt  service  [i.e..  a  fixed  cost 
to  Midwestern),  is  to  be  resolved  in  its 
section  4  rate  proceeding. 

V.  Competitive  Disadvantage 

Midwestern  claims  that  it  has  been 
placed  in  a  competitive  disadvantage  by 
Order  No.  380  since  that  order  allegedly 
increased  its  commodity  charges  to 
higher  than  competitive  levels.  What 
Midwestern  is  arguing,  essentially,  is 


'»  See  18  CFR  1 1M  J8(d)(4)  note  1  (1985):  11  FERC 
Slat.  8  Reg.  1 19,138  at  12,735-3  {Historical  recon/\. 
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that  it  needs  to  exclude  its  upstream 
pipehne  supplier  muumam  commodity 
bill  charges  fran  its  PGA.  and  instead, 
to  include  thens  in  its  own  Btinimnm 
commodity  bilL  In  this  way,  it  asserts,  it 
can  lower  its  commodity  diarges  to 
compete  for  partial  requH-ements 
customers  on  a  par  with  producer 
supplied  pipelines.  Midwestern  is  in 
error.  Midwestern  is  treated  no 
differently  than  any  other  pipeline.  To 
begin.  Order  No.  380  did  not  cause  an 
increase  in  its  commodity  rates.  As 
noted  earlier,  our  existing  pohcy  already 
provided  for  PGA  passthrough  of  most 
upstream  pipeline  charges.  Secondly. 
Midwestem's  proposal  would  actually 
give  it  an  unfair  competitive  advantage 
over  other  pipelines.  In  effect,  it  wotild 
like  to  include  additional  costs  in  its 
minimum  bills  in  order  to  discourage  its 
partial  requirements  customers  from 
buying  gas  from  its  competitors. 
Midwestern,  in  specific,  and 
downstream  pipelines,  in  general 
should  not  be  allowed  to  have  an  extra 
increment  of  costs  in  their  minimum 
bills  that  places  them  in  an 
advantageoBS  position,  vis-a-vis  other 
pipelines.  Yet,  Midwestern  suggests  that 
the  Commission  do  precisely  thaL 

If  Midwestem's  point  is  simply  that 
Midwestem's  commodity  charges  are 
higher,  and  less  competitive,  with  the 
inclusion  of  these  charges  than  without 
then  the  point  is  self-evident  But  it  does 
not  justify  changing  our  existing  PGA 
policy.  Nor  does  the  possibilify  of  a 
competitive  disadvantage  justify  the  use 
of  a  minimum  commodify  bQl  to  recover 
these  charges.  In  Natural  Gas  Pipeline 
Ca  of  America,'**  we  held  that  the 
argument  diat  a  minimum  oommodify 
bill  is  required  for  the  pipeline  to 
remain  competitive  in  ill  madnt  area 
does  not  meet  the  goals  of  any 
recognized  criteria  and  thereCQie  cannot 
justify  mfninnim  bill  racoveiy  of  these 
costs. 

Ultimately,  the  solution  to  any  alleged 
competitive  proUeraa  is  for  the 
downstream  pipeline,  such  as 
Midwestern,  to  bargain  down  the  price 
it  pays  for  its  gas,  including  seeking 
waiver  or  elimination  of  the  upstream 
pipeline's  minimum  commodify  bill.**  A 


>«  31  FERC  1  81 J80  al  81,851  (1S85).  nh'g  dmtmd. 
33  FERC  1 81,272  (1985).  In  that  caae.  Natural  Gas 
Pipeline  Company  of  America  (NGPL)  sought  to 
DCw  Hs  cmiiiMiuitj  ratas  ktwotsq  to  a  wval  balow 
tboae  of  its  oenpetifan  (tachidfait  MkKrestam]  by 
exactly  te  unit  amouiit  of  its  coiapatlton'  minimum 
ooMMwIljr  MBi.  Tlw  — laiils  llins  lawnad  fren 
hCPL's  CM— ofllty  rvtes  were  than  Id  be  lecovai'ad 
in  Ms  propo— <  mMnam  cemmodty  bfll.  We 
rvfedad  NGn.*s  prapoaaL 

'*  SSw  Great  Lakes  Gas  Transmiaaion  Co^  *(  al.. 
2S  FERC  1  61,135  al  81,277  (1984). 


downstream  pipelim  ka*  jost  as  emch  of 
an  obligation  to  pnraoe  a  least-cost 
purchasing  strategy  as  a  produoer- 
supphed  pipeline. ' ' 

VI.  Who  Shotttd  Pay  The  Fixed  Costa 

Midwestern  suggested  that  the 
Commission  should  regard  Midwestern 
and  Tennessee  as  just  one  pipeline 
company.  For  reasons  known  best  to 
Midwestern,  that  particular  form  of 
business  organization  was  not  selected 
by  the  two  companies.  The  Commission 
is  not  at  liberty  to  disregard  completely 
the  business  organization  selected  and 
used  for  many  years  by  those  two 
companies.  In  any  event  we  are  unable 
to  conclude  that  a  minimum-billed 
customer  in  a  two-pipeline  situation 
necessarily  pays  less  of  the  "upstream 
segment's"  fixed  costs  than  a  minimum- 
biRed  customer  in  a  one-pipeline 
situation  such  that  an  inequity  results. 
Turning  to  Midwestem's  analogy  to  a 
single,  unified  pipeline  S]r8tein,  it  is  not 
merely  an  "incidental  fact"  that  an 
upstream  pipeline  tells  gas  to  a 
downstream  pipeline  aech  that  we  can 
treat  them  as  one.  The  differences  in 
cost  allocation  and  rate  design  that  can 
exist  between  the  two  companies  can 
result  in  a  different  allocation  of  the 
"upstream  segment's"  total  fixed  costs 
to  a  given  customer  than  would  result  if 
only  one  pipeline  is  involved. '  ^  We 
cannot  assume,  as  Midwestern  does, 
that  a  perfect  one-to-one  relationship 
exists  between  a  two-pipeline  and  a 
one-pipeline  situation. 

Fiirthermore,  there  are  a  number  of 
other  problems  with  Midwestem's 
arguments.  It  asserts  that  under  Order 
No.  38&-A,  the  upstream  segment's  [i.e., 
Tennessee's)  fixed  costs  are  inequitably 
being  shifted  from  those  who  cause 
them  (Midwestem's  customers  who  fail 
to  buy  their  minimum  volume  levels)  to 
those  who  do  not  cause  them  (/.e..  all  the 
rest  of  Midwestem's  customers).  First  it 
is  apparent  that  the  deal  theme*  of  fixed 
cost  rccoirery  and  coat  caiMation  and 
responsibilify  are  inconsistent  with  one 
anodier.  The  "opstream  segment's  fixed 
costs"  that  Midwestern  seeks  to  impose 
exclusively  on  the  downstream 
pipeline's  minimum-billad  customers 
were  not  "caused"  by  the  actions  of 
those  customers  in  reducing  takes  below 


>•  In  Order  No.  380-A.  FERC  SUL  ft  Reg. 
(Regulations  Preamblea  1882-1985]  1 81.S84  at 
3liM4.  we  aUted  that  if  a  pipeliiw's  rales  are  too 
high  to  aUract  cuaiooMts.  U  wiB  aaarf  W  Bad  ways 
to  reduce  rates  in  order  lo  oompete. 

■*  A  atstoBar  fat  the  apetmaw/dowatie a w 
situatioa  may  pay  a  diibnot  laUl  asawiiit  of 
upsti««B  fixed  Goals  dapandiag  an  bow  much  is 
allocated  ta  it*  demand  cfaaife.  bow  much  to  Its 
commodity  charge,  and  bow  much  lo  it*  minimum 
commodity  bill. 


their  minimmn  bill  levels.  A  portion  of 
the  upstream  "segment's'  fixed  costs 
were  incurred  in  the  constmction  of  a 
system  designed  to  serve  many 
customers.  Other  fixed  costs,  such  as  the 
cost  of  equify  capital,  relate  to  those 
same  costs.  By  definition,  fixed  costs  do 
not  vary  with  throughput.  Therefore, 
they  cannot  be  caused  by  (or  even 
affected  by)  changes  in  thronghput 
caused  by  Midwestem's  mininram  billed 
customers.  There  simply  is  no  casual 
connection  between  the  incurrence  of 
those  upstream  "fixed  costs"  and  the 
later  actions  of  only  a  limited  number  of 
downstream  customers.'*  Second, 
Midwestem's  arguments  prove  too 
much.  Consistent  with  its  arguments 
there  wotild  be  no  reason  why  the 
distinction  between  the  upstream 
pipeline  and  a  producer-suppNer  should 
not  be  dropped  for  purposes  of  all 
downstream  pipehne  rate  matters.  We 
did  not  intend  such  a  result  in  Order  No. 
380.  All  of  a  producer's  costs  are 
recovered  under  a  contract  that  provides 
for  volumetric  or  MMBta-related 
variable  gas  rales.  These  charges  are 
variable  purchased  gas  costs  to  the 
purchasing  pipeline  and  passed  through 
to  its  customers  in  its  PGA.  We  intended 
no  change  in  diat  policy.  Third. 
Midwestem's  proposed  methodology  is 
inconsistent  with  its  notions  of  fixed 
cost  recovery.  It  irrationally  results  In 
the  downstream  minimum  billed 
customers  being  obligated  to  pay  an 
increased  minimum  bill  to  permit  the 
"recovery"  of  the  upstream  pipeline's 
fixed  costs,  when  the  upstream  pipeline 
has  aheady  recovered  those  costs  via  its 
ovm  minimum  commodify  bill.** 
Obviously,  these  theories  of  coat 
recovery  and  causation  rest  on 
determining  who  caused  the 
downstream  pipeline  to  pay  minimum 
commodify  bill  charges:  not  who  caused 
or  who  should  recover  the  upstream 
"fixed  costs."  One  must  ignore  the 


'•TbePGA 
all  eestomert  stioaM 
upstraam  fixed  coats 

.  AodthMiawtal 


properly  nco^ntsed  Inet 

la  IW  facowery  of 
bakaa^caftba 
Ity  happeaa  anyway 


■yslam.  And  UiM  la  w«m  aafu 
evaa  aider  Midweateraa pra^oaat. far Iheae  very 
tame  costs  are  othcrwiae  lecorered  tai  Mi 
commodity  rales  from  ail  caataaers.  Tbe  PGA 

policy  regarding  upstream  minimum  commodity  bill 
charges  simply  maintains  that  method  of  coat 
allocation  and  rate  design. 

'*  Perceiving  these  charges  as  "fixed  coats"  also 
flies  in  the  face  of  the  first  Seaboard  criteria,  fixed 
coat  recovery.  If  the  pip«iin»  who  incunad  theaa 
coats  has  recovered  them,  then  there  is  nothing 
more  to  leujvei  from  the  downstream  customer*. 
Clearly,  Seaboard  was  concamad  wMb  a  pipatiaa's 
recovery  of  its  own  fixed  coale 
not  someone  else's  costs  on  taaaeaaa  aiae'a 
The  reality  ia  tbat  Midwasleni  la  sllawpliag  l»  m 
minimum  caauDodity  bill  U>  racowat  Ua  omm 
variable  costs  which  cannot  t>e  supported  by  the 
firat  of  the  Seaboard  criteria. 
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"upstream  fixed  cost"  label  to  be  able  to 
allocate  these  charges  consistent  with 
Midwestem's  proposal. 

Notwithstanding  Midwestem's 
argument  that  these  charges  are  "fixed 
costs  to  Midwestern."  there  still  is  no 
inherent  causal  relationship,  or  nexus, 
between  the  incurrence  of  the  upstream 
minimum  commodity  bill  charges  and 
the  actions  of  only  those  downstream 
customers  who  happen  to  be  paying 
their  own  minimum  commodity  bill 
charges.  The  upstream  charges  are  a 
function  of  the  total  takes  of  all 
customers  on  the  downstream  system 
coupled  with  the  actions  of  the 
downstream  pipeUne  itself.  For  example, 
there  may  be  occasions  when  the 
downstream  pipeline's  total  takes  are 
great  enough  so  that  it  does  not  incur  a 
minimum  commodity  bill  charge,  even 
though  one  of  its  customers  is  below  its 
own  minimum  take  level  and  is  incurring 
a  minimum  commodity  bill  to 
Midwestern.  But  what  if,  after  a  while, 
the  other  customers  who  have  minimum 
commodity  bill  tariff  provisions 
collectively  reduce  their  takes  down  to, 
but  not  below,  their  respective  minimum 
take  levels  while  the  minimum-billed 
customer  maintains  its  existing  level? 
The  downstream  pipeline  would  now 
begin  to  incur  minimum  commodity  bill 
charges.'**  But  who  "caused"  them? 
Surely  it  was  the  combined  actions  of  all 
customers,  not  just  the  loan  minimum- 
billed  customer.  Accordingly, 
Midwestem's  proposal  can  result  in  a 
disportionate  burden  on  the  downstream 
pipeline's  minimum-billed  customers 
who  are  only  partially  responsible  for 
the  upstream  charges.  As  the 
Commission  observed  in  Order  No.  380 
in  discussing  the  analogous  question  of 

»•  The  situation  can  be  further  exacerbated  if  the 
downstream  plpeKne  has  more  than  one  supplier 
and  chooses  to  swing  over  and  take  cheaper  gas 
from  another  supplier  and  less  from  the  supplier 
who  has  a  minimum  commodity  bill.  It  would  hardly 
be  equitable  to  channel  all  of  the  resulting  minimum 
bill  charges  to  a  single  downstream  customer  who 
happens  to  be  incurring  a  minimum  bill,  when  all 
customers  on  the  system  benefit  from  the  pipeline's 
actions.  We  note  that  in  a  withdrawal  of  a  recent 
out-of-cycle  PGA  filing.  Midwestern  asserted  that  it 
has  secured  gas  supplied  from  suppliers  other  than 
Tennessee.  See  Midwestern  Gas  Transmission  Com 
33  reRC  1  61.005  at  81.004  (1965). 


cost  causation  and  responsibility 
regarding  take-or-pay  carrying  costs: 

when  the  system  as  a  whole  cannot  keep 
load  factors  high,  swing  customers  should  not 
be  required  to  subsidize  captive  customers 
for  take-or-pay  costs.*" 

On  balance,  the  PGA  methodology  is 
more  equitable  (and  more  rational)  than 
Midwestem's.  If  inequities  arise  in  an 
individual  case,  customers  who  believe 
they  are  harmed  may  raise  specific 
claims  in  the  downstream  pipeline's 
next  PGA  or  section  4  rate  case,  or  may 
initiate  a  separate  complaint 
proceeding.** 

VII.  Conclusion 

Order  No.  380-A,  relative  to  the 
Commission's  existing  i>olicy  of  passing 
through  upstream  pipeline  minimum 
commodity  bill  charges  in  downstream 
pipeline  PGA's.  is  affirmed. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86-14686  Filed  6-Z7-9&.  8:45  am) 
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18  CFR  Part  282 

[Docket  No.  RM  7»-14] 

Incremental  Pricing  Regulations 
Implementing  ttie  Incremental  Pricing 
Provision  of  the  Natural  Gas  Policy  Act 
of  1978 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTtON:  Order  prescribing  incremental 

pricing  thresholds^ ^ 

summary:  The  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  is 


*■  FERC  Stat.  S  Keg.  IRegulationa  Preambles 
1982-1985)  1  aaSTl  at  30.9n. 

««  See  Order  No.  380-B.  29  FERC  |  81.096  at  61.156 
(1964):  Great  Lakes  Gas  Transmission  Co.,  et  al..  30 
FERC  1 81.283  at  61.555-56  (1965).  Contrtiy  to 
Midwestern,  our  position  Is  not  Inconsistent  with 
Midwestern  Gas  Transmission  Co_  28  FERC  t  61.336 
(1984).  In  that  case,  the  Commission  approved  ■ 
direct-billing  arrangement  in  which  the  downetream 
pipeline  customer  actually  agreed  to  directly  pay 
the  upstream  pipeline  for  H«  minimum  commodity 
bill  charge*  as  part  of  a  negotiated  settlement. 


issuing  the  incremental  pricing 
acquisition  cost  thresholds  prescribed 
by  Title  II  of  the  Natural  Gas  Policy  Act 
and  18  CFR  282.304.  The  Act  requires  the 
Commission  to  compute  and  publish  the 
threshold  prices  before  the  beginning  of 
each  month  for  which  the  figures  apply. 
Any  cost  of  natural  gas  above  the 
applicable  threshold  is  considered  to  be 
an  incremental  gas  cost  subject  to 
incremental  pricing  surcharging. 

EFFECTIVE  DATE:  July  1, 1986. 

FOM  FURTHER  INFORMATION  CONTACT: 

Raymond  A.  Beime,  Federal  Energy 

Regulatory  Commission,  825  N.  Capitol 

Street.  NE.,  Washington,  DC  20426,  (202) 

357-8500. 

SUPPLEMENTARY  INFORMATION: 

Publication  of  Prescribed  Incremental 
Pricing  Acquisition  Cost  Threshold  of 
theNGPAofl978 

Order  of  the  Director.  OPPR 
Issued:  lune  25, 1988. 

Section  203  of  the  NGPA  requires  that 
the  Commission  compute  and  make 
available  incremental  pricing 
acquisition  cost  threshold  prices 
prescribed  in  Title  II  before  the 
begiiming  of  any  month  for  which  such 
figures  apply. 

Pursuant  to  that  mandate  and 
pursuant  to  S  375.307(1)  of  the 
Commission's  regulations,  delegating  the 
publication  of  such  prices  to  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation,  the  incremental  pricing 
acquisition  cost  threshold  prices  for  the 
month  of  July,  1986  are  issued  by  the 
publication  of  a  price  table  for  the 
month.  The  incremental  pricing 
acquisition  cost  threshold  prices  for 
months  prior  to  those  reflected  on  the 
table  are  found  in  S  282.304. 

The  incremental  pricing  thresholds  for 
July,  1986  reflect  a  two-month  lag 
adjustment  described  in  the  notice  of  the 
March  1, 1986  thresholds. 

List  of  Subjecto  In  18  CFR  Part  282 

Natural  gas. 
Raymond  A.  B«inM, 

Acting  Director,  Office  of  Pipeline  and 
Producer  Regulation. 


Table  I.— Incremental  Pwcinq  AcomsmoN  Cost  Threshold  Prices 

(Caiandv  yMr  1965] 


Jan. 

Fab. 

ttm. 

Apr. 

May 

June 

JuDr 

*•• 

S^N. 

Oct 

Nov. 

Dec 

S2.373 
1888 

^45^ 

7.170 

S2.378 
3.880 
».467 
7J10 

S2.383 
3.911 
2.462 

7.080 

t2388 

S832 
2.467 
6.820 

82J99 

3.962 
2.478 
7210 

8^410 

3.992 
2.489 
7.120 

S2.421 
4.022 
^500 

7400 

82.427 
4045 
2.S06 

7.000 

t^43^ 

4.068 
2.512 
6.520 

82.430 

4.001 
2.518 
6.630 

82.446 
4.116 
2.525 
6.940 

82.453 

HTJPk  MTtrn  10?  >»«ahnlr1 

4.141 

rjTiPA  Mif  iMMi  if)n  ywMJif^ 

2.632 

IVt  rvi  rrf  r^  7  fc^  rd  tot  Naw  Yrvfc  Hlv  VVMlinM  

7.140 
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Jm. 

F^ 

Urn. 

Apr. 

May 

Jun* 

Jui»r 

fHim  tertan  ft?  nmtfnM                                                         
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DEPARTMEITT  OF  HEALTH  AND 
HUMAN  SERVICCS 

Food  and  Dnig  Administration 

21  CFR  Part  178 

(Docket  No.  85F-0177I 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitlzers 

Correction 

In  FR  Doc.  86-11842  appearing  oo 
page  19168  in  the  issue  of  Wednesday. 
May  28, 1986.  make  tiie  following 
corrections: 

§  178.3297    [Correcte<n 

1.  In  the  third  column,  fn  5  178.3297 
(e),  first  column  of  the  table,  fifth  line, 
"diminoibis-"  should  read  "diiminojbis- 
",  and  in  the  seventh  line,  "anthtracene- 
"  should  read  "anthracene-". 

2.  In  tke  second  column  of  the  table, 
second  line,  "phtholate"  should  read 
"phtltalate"  and  in  tlie  third  line,  the 
dollar  sign  sbottld  be  a  section  symbol. 

BtLLINQ  COOC  1S0$-«1-M 


JAPAN-UNITED  STATES  FRIEN06HV 
COMMISSION 

22  CFR  Ch.  XVI 

Ctuipter  Assignment 

Editorial  Note:  In  Title  22  of  the  Code  of 
Federal  Regulations,  Chapter  XVI  has  been 
assigned  to  the  Japan-United  States 
Frindakip  CBimnltriftn.  Chaptar  XVI  will 
nosutst  of  Pikrto  laoo-MBS.  Part  ISSO  wm 
added  to  Title  22  oa  June  2a.  1986  (51  FR 
22891)  and  will  be  codifted  tn  Xhapter  XVI — 
Japan-United  States  FriendBhip  Cormnission". 

This  chapter  assignmrnt  is  made 
pursuant  to  1  CFR  8.2. 

BILUNOCOOC  1988-8241 


PENSION  BENEFIT  OUARANTY 
CORPORATION 

29  CFR  Part  2644 

Notice  and  ColiecHon  of  WWidrawal 
Liability;  Adoption  of  Hew  Interest 


:  Pension  Benefit  Guaranty 

Corporation. 
ACTION:  Final  rule. 

summary:  This  is  an  amendetMnt  to  the 
Pension  Benefit  Guaranty  CorporatioD's 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
published  by  another  federal  agency. 
The  effect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regulation  a  new 
interest  rate  to  be  effective  from  )nly  1, 
1986,  to  September  3a  1986. 
EFFCCnVE  DATE  July  1, 1986. 
FOR  FURTHER  INFOfMATION  CONTACT: 
John  Carter  Foster.  Attorney, 
Multiemployer  Regulations  Group. 
Corporate  Policy  and  Regulations 
Department  [SSIOCQ,  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street 
NW.,  Washington,  DC  20006;  telephone 
202-956-5050  (202-056-5059  for  TTY  and 
TDD). 

SUPPLEMEMTARV  INFORMATION:  On  May 
31, 1984,  the  Pension  Benefit  Guaranty 
Corporation  (the  "PBGC")  p\^ahed  a 
final  regulation  on  Notice  and  CoQection 
of  Withdrawal  LiabOfty. 

lliat  regulation,  co<fi{ied  at  29  CFR 
Part  2844,  deals  with  ttie  rate  of  interest 
to  be  charged  by  muhkmployer  pension 
plans  OD  withdrawal  Uafaality  payments 
that  are  overdue  or  in  fie&nh  on  or  after 
July  2, 1984  (the  effective  date  of  die 
regulationl.  or  to  be  credited  by  such 
plans  on  overpaynents  of  withdrawal 
liabihty  made  on  or  after  tkat  date.  The 
regulation  allows  plans  to  aet  sach  rates. 
subject  to  certain  restrictioiia.  Where  a 
plan  does  not  set  soch  imlea,  1 2i44.8(b) 
of  die  refulation  provides  tkat  the  rate 
to  be  chugcd  or  cradilad  for  aoy 
calender  quarter  is  the  average  quoted 
prine  rate  on  skort-tersa  caawaercial 
loans  for  the  fifteenth  day  (or  next 
business  day  if  the  fifteenth  day  is  not  a 
business  day]  of  the  Bondi  preceding 
the  beginning  of  the  quarter,  as  reported 
by  the  Board  of  Governors  of  the 


Federal  Reserve  System  in  Statistical 
Release  H.15  ("Selectod  Interest  Rates"). 

Since  the  regulation  incorporates 
interest  rates  pubhshed  in  Statistical 
Release  R15,  that  release  is  the 
authoritative  source  ibr  the  rates  that 
are  to  be  applied  under  the  regslation. 
As  a  convenience  to  persons  using  the 
regulation,  however,  the  TOGC  collects 
the  applicable  rates  and  r^ubfishes 
them  in  an  appendix  to  Part  2844.  See  50 
FR  39664  (September  30. 19851,  50  FR 
53313  (December  31. 1985),  and  51  PR 
10828  (March  31, 1986).  This  amendment 
adds  to  this  appendix  the  interest  rate  of 
6^  percent,  which  will  be  effective  bom 
July  1, 1986,  to  September  3a  1986.  This 
rate  represents  a  decrease  of  %  percent 
from  tiie  rate  in  e&ct  Cor  the  seooaid 
quarter  of  1988.  This  rate  is  based  on  the 
prime  rate  in  effect  on  Jvne  16, 1988,  as 
reported  by  the  Federal  Reserve  in 
Statistical  Release  R15. 

The  appendix  to  29  CFR  Part  2844 
does  not  prescrttw  interest  rates  under 
the  regulation;  the  rates  prescribed  by 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  die  appendix  are 
informational  only.  Accordingly,  die 
PBGC  finds  that  notice  of,  and  public 
comment  on  this  ameadsient  would  be 
unnecessary  and  contrary  to  the  public 
interest  For  the  above  reasons,  the 
PGBC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  P6GC  has  determined  that  this 
amendment  is  not  a  "maior  nde"  within 
the  meaning  of  Executive  Order  12291. 
because  it  will  not  have  an  aanual  effect 
08  the  economy  of  $100  milliaB  or  more: 
nor  create  a  ma)or  increase  ia  costs  or 
prices  for  consumers,  individual 
industries,  or  geogrsphic  regioBS,  nor 
have  si^ficant  adverse  effects  on 
competitian.  eaiployaient.  investaaeot. 
innovstion  or  the  ability  of  Ulsited 
States-based  enterprises  to  osaiyete 
with  foreign-based  enterprises  in 
doBsestic  or  export  mariiets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatonr  Flexibility 
Act  of  1980  does  not  spply.  See  S  U.S.C 
601(2). 
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List  of  Subjects  in  29  CFR  Part  2644 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing.  Part 
2644  of  Subchapter  F  of  Chapter  XXVI  of 
Title  29.  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2644-NOTICE  AND  COLLECTION 
OF  WITHDRAWAL  LIABILITY 

1.  The  authority  citation  for  Part  2644 
continues  to  read  as  follows: 

Aatkority:  Sees.  4002(b)(3)  and  4219(c),  Pub. 
L  93-408,  as  amended  by  sees.  403(1)  and  104 
(respectively),  Pub.  L  96-364.  94  Stat.  1208, 
1302  and  1236-123S  (1960)  (29  U.&C. 
1302(b)(3)  and  139e(c}(e)). 

2.  Appendix  A  is  amended  by  adding 
to  the  end  of  the  table  of  interest  rates 
therein  the  following  new  entry: 


To 


DM*  of 


07/01 /B8 


os/30/ae 


oe/i«/ae 


S.SO 


KatUMO  P.  Utsoff, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc  86-14688  Filed  6-27-86:  8:45  am] 
I  coot  TTM-OI-M 


EFFECnVC  DATC  June  30, 1986. 

FON  FUfrrNCR  INFORMATION  CONTACT: 

Patricia  W,  Silvey.  Director.  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA.  phone  (703)  235-1910. 

Accordingly,  the  final  rules  removing 
30  CFR  Parts  16  and  17  which  were 
published  at  51  FR  22519-22520  on  June 
20, 1986,  are  withdrawn. 

Dated:  June  25. 1986. 
David  A.  Zegeer, 

Assistant  Secretary  for  Mine  Safety  and 

Health. 

[FR  Doc.  86-14683  Filed  6-27-86;  8:45  amj 

MLUNQ  COOC  4S10-494I 


DEPARTMENT  OF  TRANSPORTATION 


DEPARTMENT  OF  LABOR 

Mifw  Saf«ty  and  Health  Administration 

30  CFR  Parts  16  and  17 

Withdrawal  of  final  rules  removing  30 
CFR  Parts  16  and  17 

aoency:  Mine  Safety  and  Health 

Administration,  Labor. 

action:  Withdrawal  of  final  rule. 

summary:  The  effect  of  this  notice  is  to 
restore  Parts  16  and  17  to  Title  30  of  the 
Code  of  Federal  Regulations.  This  action 
is  taken  for  reasons  of  economy.  Final 
niles  were  published  on  June  20. 1986  (51 
FR  2251^22520)  which  would  have 
removed  obsolete  approval 
requirements  for  stemming  and  blasting 
devices  from  Title  30  on  July  21, 1986  (FR 
Docs.  86-13987.  and  86-13986).  The 
removal  of  these  parts  at  this  time 
would  have  necessitated  republication 
of  Title  30.  Parts  0  to  199.  which  is 
revised  as  of  July  1  of  each  year.  By 
withdrawing  these  actions,  it  will  not  be 
necessary  to  republish  this  volume  of 
Title  30.  resulting  in  significant  savings 
to  the  government.  There  have  been  no 
other  substantive  changes  to  this  volume 
since  its  last  republication.  Parts  16  and 
17  will  be  removed  in  a  final  rule  to  l>e 
published  in  July  1986. 


Coast  Quard 
33  CFR  Part  4 
[000  96-043] 


OMB  Control  Numt>ers 

agency:  Coast  Guard,  DOT. 

action:  Final  rule. 

summary:  The  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq). 
requires  generally,  that  all  regulations 
which  contain  recordkeeping  or 
reporting  requirements  must  be 
approved  by  the  Director.  Office  of 
Management  and  Budget  (OMB).  Once 
approved,  these  regulations  are  assigned 
an  OMB  Control  Number.  OMB  Control 
Numbers  for  regulations  within  Title  33, 
Code  of  Federal  Regulations  are 
displayed  in  a  Table  appearing  at  33 
CFR  4.02.  This  docimient  updates  the 
table  to  display  OMB  Control  Numbers 
assigned  to  certain  regulations  within 
Parts  151, 157  and  158. 
EFFECTIVE  DATE:  June  30. 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
LT  Sandra  Sylvester.  (202)  426-1534. 

SUPPI^MCNTARY  INFORMATION:  This 
final  rule  was  not  preceded  by  a  notice 
of  proi>osed  rulemaking  and  is  being 
made  effective  in  less  than  30  days.  This 
rule  merely  displays  existing  OMB 
Control  Numbers  pertaining  to  specific 
Coast  Guard  regulations  for  the  public's 
information.  Therefore  the  Coast  Guard 
has  determined  that  notice  and 
comment  procedure  are  unnecessary 
under  the  Administrative  Procedure  Act 
[5  U.S.C.  553(b)(B]].  Since  this  rule  has 
no  substantive  effect,  good  cause  exists 
to  make  this  rule  effective  in  less  than 
thirty  days  under  5  U.S.C  553(d)(3). 

Drafting  Information 

This  rule  was  drafted  by  LT  Sandra  R. 
Sylvester,  Office  of  Chief  Counsel, 


Regulations  and  Administrative  Law 
Division. 

Regulatory  Evaluation 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291, 
and  non-significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  The 
economic  impact  of  this  final  rule  has 
been  found  to  be  so  minimal  that  further 
evaluation  is  unnecessary.  This  rule 
merely  displays  existing  OMB  Control 
Numbers  and  imposes  no  new 
substantive  requirements.  Since  the 
impact  of  this  rule  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  4 

Reporting  requirements. 

PART  4— (AMENDED] 

In  consideration  of  the  foregoing.  Part 
4  of  Chapter  I.  Title  33,  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  44  lU.S.C.  3507;  49  CFR  1.45(a). 

2.  The  table  in  S  4.02  is  amended  by 
adding  new  entries  in  order  to  read  as 
follows: 

§4.02  Display. 


PART  151 ~ 2115-0544 

.  •  •  •  • 

PART  157 2115-0520 

PART  158 ..- 2115-0543 


Dated:  June  24. 1986. 
Edtvin  H.  Daniels, 

Chief  Counsel. 

(FR  Doc.  86-14677  Filed  6-27-86;  8:45  amJ 

■LUNG  COOC  4«1»-14-« 

33  CFR  Part  100 
(CQ03  86-271 

Special  Local  Regulations;  Fourth  of 
July  Weeicend  Coney  Island  Air  Show 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  Special  Local  Regulations  are 
being  adopted  for  the  Fourth  of  ]uly 
Coney  Island  Air  Show.  This  event  is 
sponsored  by  the  Coney  Island  Chamber 
of  Commerce.  The  event  will  be  held  on 
July  2,  3.  4.  5.  and  6, 1986  off  Coney 
Island  Beach.  New  York  and  will 
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involve  the  "Patrouille  De  France" 
French  jet  aircraft  team.  This  regulation 
is  needed  to  provide  for  the  safety  of 
participants  and  spectators  on  navigable 
waters  during  this  event. 

EFFECTIVE  DATES:  This  regulation  is 
effective  on  July  2.  3,  4.  5.  and  6, 1986 
from  12:30  p.m.  to  3:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lucas  A.  Dlhopolsky.  (212)  668-7974. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Rule  Making  has  not  been 
published  for  these  regulations  and  they 
are  being  made  effective  in  less  than  30 
days  from  the  date  of  publication. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  until  June  3, 
1986.  In  addition,  due  to  Fourth  of  July 
New  York  Harbor  Liberty/OPSAIL'86 
activities,  extra  time  was  needed  to 
identify  Coast  Guard  patrol  craft  that 
could  be  detailed  to  provide  for  the 
safety  of  the  event  on  July  4. 1988.  These 
factors  delayed  processing  of  the 
regulation  thus  there  was  not  sufficient 
time  remaining  to  publish  proposed  rules 
in  advance  of  the  event  or  to  provide  for 
a  delayed  effective  date. 

Drafting  Information: 

The  drafters  of  this  regulation  are  Mr. 
Lucas  A.  Dlhopolsky.  Project  Officer, 
Third  Coast  Guard  District  Boating 
Safety  Division,  and  Ms.  Mary  Ann 
Arisman,  Project  Attorney,  Third  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Fourth  of  July  Weekend,  Coney 
Island  Air  Show  is  sponsored  by  the 
Coney  Island  Chamber  of  Commerce. 
The  French  "Patrouille  De  France"  Jet 
Aerobatic  Team  will  put  on  a  special  air 
show  during  each  day  of  the  effective 
period  from  1:30  p.m.  to  2:00  p.m.  over 
the  waters  off  Coney  Island  in  Brooklyn, 
New  York.  This  air  show  is  well  known 
to  the  boaters  and  residents  alike  in  this 
area,  as  similar  events  have  been  held  in 
past  years.  The  Federal  Aviation 
Administration  requires  that  all  vessels 
be  kept  out  of  the  area  under  the  flight 
line  (show  area).  The  Coast  Guard 
expects  a  very  large  spectator  fleet  for 
this  popular  event.  The  rectangular 
regulated  area  is  6.000  feet  long  along 
the  shore  and  extends  out  3.000  feet 
offshore.  The  regulated  area  will  be 
marked  by  Coast  Guard,  Coast  Guard 
Auxiliary,  and  local  law  enforcement 
agency  vessels.  In  order  to  provide  for 
the  safety  of  both  participants  and 
spectators,  the  Coast  Guard  will  close 
the  regulated  area  to  all  marine  traffic. 


List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  by  adding  a 
temporary  §  100.35-327  to  read  as 
follows: 

§100.35-327    Fourth  of  July  Weekend, 
Coney  Island  Air  Show,  New  York. 

(a)  Regulated  Area:  Atlantic  Ocean, 
off  Coney  Island,  New  York  in  the 
rectangular  area  north  of  a  line 
connecting  latitude  40  degrees  33 
minutes  47.0  seconds  north,  longitude  73 
degrees  59  minutes  22.0  seconds  west 
and  latitude  40  degrees  33  minutes  52.8 
seconds  north,  longitude  73  degrees  58 
minutes  04.0  seconds  west. 

(b)  Effective  Period:  This  regulation 
will  be  effective  from  12:30  p.m.  to  3:00 
p.m.  on  July  2,  3.  4.  5,  and  6, 1986. 

(c)  Special  Local  Regulations: 

(1)  The  regulated  area  will  be  closed 
to  all  vessel  traffic  during  the  effective 
period.  No  person  or  vessel  shall  enter 
or  remain  in  the  regulated  area  when  it 
is  closed  unless  authorized  by  the 
sponsor  or  the  Coast  Guard  Patrol 
Commander. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  VS. 
Coast  Guard  patrol  personnel.  Upon 
hearing  five  or  more  blasts  from  a  U.S. 
Coast  Guard  vessel,  the  operator  of  a 
vessel  shall  stop  immediately  and 
proceed  as  directed.  U.S.  Coast  Guard 
patrol  persoimel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard.  Members  of  the  Coast  Guard 
Auxiliary  may  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(3)  For  any  violation  of  this  regulation, 
the  following  maximum  penalties  are 
authorized  by  law: 

(i)  $500  for  any  person  in  charge  of  the 
navigation  of  a  vessel. 

(ii)  $600  for  the  owner  of  a  vessel 
actually  on  board. 

(iii)  $250  for  any  other  person. 

(iv)  Suspension  or  revocation  of  a 
license  for  a  licensed  officer. 


Dated:  June  19. 1986. 
D.  C.  Thompson, 

Vice  Admiral.  U.S.  Coast  Guard,  Commander, 

Third  Coast  Guard  District. 

[FR  Doc.  86-14676  Filed  6-27-86;  8:45  am] 

BILUNO  CODE  4t10-14-M 


LIBRARY  OF  CONGRESS 
36  CFR  Part  701 

Organization,  Policies  and  Procedures 

Correction 

In  FR  Doc.  86-13620  beginning  on  page 
22072  in  the  issue  of  Wednesday,  Jime 
18, 1988.  make  the  following  corrections: 

S  701.32    [Corrected] 

On  page  22075,  in  the  second  column, 
in  amendatory  instruction  24  and  in  the 
section  heading  immediately  following 
it.  "5  701.23"  should  read  "5  701.32". 

MLUNO  COOC  1SOS-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1 228, 1 236, 1 239 

Records  Management 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Final  rule. 

summary:  This  rule  revises  NARA 
records  management  regulations  relating 
to  disposal  of  records  by  adding  a 
provision  that  destruction  of  restricted 
records  may  be  witnessed  by  contractor 
employees  when  an  agency  agrees.  This 
change  would  allow  the  National 
Archives  and  Records  Administration 
(NARA)  to  reduce  the  cost  of  this  type  of 
records  disposal.  This  rule  also  removes 
obsolete  regulations  governing 
preservation  of  records  by  war 
contractors  and  makes  minor  technical 
and  editorial  corrections  to  other 
records  management  regulations. 

EFFECTIVE  DATE:  June  30. 1986. 

FOR  FURTHER  INFORMA-(A>N  CONTACT: 

Adrienne  C.  Thomas  or  Nancy  Allard  at 
202-523-3214  (FTS  523-32m 
SUPPLEMENTARY  INFORMAlfl^NARA 

issued  a  notice  of  proposef  rulemaking 
on  May  13. 1988  (51  FR  17497)  that 
included  proposed  regulations  on 
audiovisual  records  management  in 
addition  to  the  subjects  contained  in  this 
regulation.  We  have  decided  to  issue  a 
separate  final  rule  relating  to 
audiovisual  records  management 
because  of  the  need  to  obtain  approval 
from  the  Director  of  the  Federal  Register 
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to  incorporate  by  reference  certain 
materials  in  the  regulation.  We  expect  to 
issue  this  rule  shortly. 

This  rule  makes  several  minor 
changes  to  36  CFT*  Part  1228,  Disposition 
of  Federal  Records,  and  one  substantive 
change.  The  title  of  General  Records 
Schedule  24  is  corrected  and  General 
Records  Schedule  25.  Inspector  General 
Records,  is  added  to  the  list  of  current 
general  records  schedules  in  3C  CFR 
1228.22.  Section  1228.162(a)  is  revised  to 
remove  the  reference  to  purchasing 
Standard  Form  180,  Request  Pertaining 
to  Military  Records,  from  the 
Superintendent  of  Documents  since  the 
Superintendent  of  Docum«its  no  longer 
stocks  the  form  for  sale. 

Section  1228.74  is  modified  to  allow 
contractor  employees  to  witness  the 
destruction  of  restricted  records  when 
the  agency  which  created  the  records 
authorizes  such  an  action.  One  agency 
submitted  comments  in  response  to  the 
notice  of  proposed  rulemaking  which 
addressed  this  section.  The  agency 
recommended  that  the  reference  to 
disposal  of  restricted  records  be 
modified  to  provide  guidance  relating  to 
safeguarding  of  records  subject  to  the 
Privacy  Act  prior  to  their  disposal.  In 
addition  to  the  Privacy  Act,  there  are 
other  laws  concerning  unauthorized 
disclosure  of  information  such  as 
sections  7213  and  7431  of  the  Internal 
Revenue  Code.  We  believe  that  agencies 
should  include  the  specific  guidance  and 
safeguards  tn  the  sales  contracts  or 
agreements,  citing  the  appropriate  civil 
and  criminal  provisions  of  applicable 
laws.  As  suggested  in  the  comments,  we 
have  clarified  the  definition  of  records 
other  than  paper  and  the  prohibition  on 
resale  of  records  for  use  as  records  or 
documents. 

References  In  Part  1228  to  the  General 
Services  Administration  regulations  on 
approval  of  interagency  reports  have 
been  revised  to  reflect  those  regulations' 
new  location  in  41  CFR  Part  201-45.  In 
36  CFR  1236.8,  a  reference  to  the  Federal 
records  center  in  Mechanicsburg.  PA. 
which  has  been  dosed,  is  deleted. 

36  CFR  Part  1239.  Preservation  of 
Records  by  War  Contractors,  is  removed 
since  this  regulation  is  obsolete  and  a 
revised  regulation  is  not  needed. 

This  rule  is  not  a  major  rule  far  the 
purposes  of  Executive  Order  12291  of 
February  17. 1981.  As  required  by  the 
Regulatory  Flexibility  Act.  it  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  impact  on  small  business 
entities. 

List  of  Sub)Kls 

36  CFR  Parts  1228.  and  1236 

Archives  and  records. 


36  CFR  Part  1239 

Archives  and  records.  Government 
property  management.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Title  36  of  the  Code  trf  Federal 
Regulations  is  ameiMled  as  follows: 

PART  1228— WSPOSmON  OF 
FEDERAL  RECORDS 

1.  The  authority  citation  for  Part  1228 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 

2.  Section  1228.22(b)  is  amended  by 
revising  General  Records  Schedule  24 
and  adding  General  Records  Schedule 
25  to  read  as  follows: 

S  122&.22    Oonaral  Racords  SchacM— . 

Schedule  Number  and  Type  of  Records 
Govemed: 

24.  Temporary  Commissions,  Committees, 
and  Boards  Records 

25.  Inspector  General  Records. 

3.  Section  1228.74  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§1228.74    MettKMto  Of  disposal 

(b)  Sale  or  salvage.  Paper  records  to 
be  disposed  of  normally  must  be  sold  as 
wastepaper.  If  the  records  are  defense 
classified,  their  disposal  is  govemed  by 
Executive  Order  12356.  If  the  records  are 
restricted;  that  is.  if  laws  or  regulations 
forbid  their  use  by  the  public,  the 
vrastepaper  contractor  must  be  required 
to  pulp,  macerate,  or  shred  the  records, 
and  their  destruction  must  be  witnesses 
either  by  a  Federal  employee  or.  if 
authorized  by  the  agency  that  created 
the  records,  by  a  contractor  employee. 
The  conb-act  for  sale  must  prohibit  the 
resale  of  all  other  paper  records  for  use 
as  records  or  documents.  Records  other 
than  paper  records  (audio,  visual,  and 
data  tapes,  disks,  and  diskettes]  may  be 
salvaged  and  sold  in  the  same  manner 
and  under  the  same  conditions  as  paper 
records.  All  sales  must  be  tn  accordance 
with  the  established  procedures  for  the 
sale  of  surplus  personal  property.  (See 
41  CFR  Part  101-45,  Sale,  Abandonment, 
or  Destruction  of  Personal  Property.) 

4.  Section  1228.92  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  1 228.92    Menaces  to  human  Ife  or  health 
or  to  pfoperty. 

***** 

(e)  This  report  has  been  cleared  in 
accordance  vrith  41  CFR  Part  201-45  and 
assigned  Interagency  Report  Control 
Number  1095-NAR-AR. 


5.  Section  1228.104  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

91228.104    Reporting. 


(b)  This  report  has  been  cleared  in 
accordance  with  41  CFR  Part  201-45  and 
assigned  Interagency  Report  Control 
Number  0285-NAR-AR. 

6.  Section  1228.162  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


S  1228.162 
records 


Use  of  records  m  Fsdersi 


(a)  Standard  Form  180.  Request 
Pertaining  to  Military  Records,  shall  be 
used  by  Federal  agencies  to  obtain 
information  from  military  service 
records  in  the  National  Personnel 
Records  Center  [Military  Personnel 
Records).  Agencies  may  fumiah  copies 
of  that  form  to  the  public  to  aid  in 
inquiries. 


PART  1236 -VHAL  RECORDS  DURING 
AN  EMERGENCY 

7.  The  authority  citation  for  Part  1236 
continues  to  read  as  follows: 

Autliority:  44  US.C.  2104(a). 

$1236.8    [Amended] 

8.  Section  1236.8  is  amended  by 
removing  in  paragraph  (a)  the  wrords 
"(except  the  FRO  in  Mechaiucsbuig, 
PA)". 

PART  1239-PRESERVmiON  OF 
RECORDS  BY  WAR  CONTRACTORS 
[REIMOVED  AND  RESERVED] 

9.  Part  1239  is  removed  and  reserved. 
Date*  June  18, 1986. 

Frank  G.  Burke, 

Acting  Archivist  of  the  United  States. 
(FR  Doc.  86-14583  Filed  6-27-86;  8^5  am] 
BUUNO  COOE  791»-ei-4l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[OPTS-SOSSS] 

Toxic  Substances;  SignMcant  New  Us* 
Rule;  Tecttnical  Amsndment;  Changs 
of  Address 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  technical 

amendment. 
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SliMMARY:  This  document  announces  a 
change  of  address  for  persons 
submitting  bona  fide  request 
information  under  40  CFR  721.6.  This  is 
a  non-substantive  change  that  does  not 
require  public  comment. 

DATE:  This  final  rule  is  effective  June  30, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  A.  Klein.  Director,  TSCA 
Assistance  Office  {TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543.  401  M  St., 
SW,.  Washington,  DC.  Toll  fi-ee:  (800- 
424-9065),  In  Washington,  DC  (554- 
1404),  Outside  the  USA:  (Operator-202- 
554-1404). 

Dated:  June  23. 1986. 
Edwin  F.  Tinsworth, 
Acting  Director,  Office  of  Toxic  Substances. 

PART  721— [AMENDED] 

Therefore.  40  CFR  Part  721  is 
amended  to  read  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  15  U.S.C.  2804  and  2607. 

2.  In  S  721,6  by  revising  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§  721.6    Applicability  detarmlnation  wtten 
the  specific  chemical  Mentity  to 
confidential 

*         *         *         *         • 

(b)  To  establish  a  bona  fide  intent  to 
manufacture,  import  or  process  a 
chemical  substance,  the  person  who 
intends  to  manufacture,  import,  or 
process  the  chemical  substance  must 
submit  the  following  in  writing  to  the 
Office  of  Toxic  Substances.  Document 
Control  Officer.  Rm.  E-201.  TS-790.  401 
M  St.,  SW.,  Washington,  DC  20460: 

[Fit  Doc.  86-14746  Filed  6-27-86:  8:45  am] 
SIUJNQ  CODE  ssafr^Mi 


40  CFR  Part  721 

[OPTS-50503B] 

Toxic  Substances;  Significant  New  Use 
Rule;  Isopropylamine  and  Ethylamlns 
Distillation  Residues;  Correction 

AQENCY:  Environmental  Protection 

Agency  [EPA). 

ACTION:  Final  rule;  Correction. 

summary:  This  document  corrects  a  rule 
on  isopropylamine  distillation  residues 
and  ethylamine  distillation  residues  that 
published  in  the  Federal  Register  of 
November  26. 1984  [49  FR  46373).  This 
action  is  necessary  to  change  the  section 


number  that  was  assigned  to  the  above 
chemicals. 

EFFECTIVE  DATE:  This  rule  becomes 

effective  on  June  30, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

John  A.  Richards,  Federal  Register  Staff 
[TS-788).  Office  of  Pesticides  and  Toxic 
Substances,  Rm.  603.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460,  (202-382-3517). 
SUPPLEMENTARY  INFORMATION:  Section 
721.170  is  redesignated  as  S  721.370, 

Dated:  June  23, 1986. 
Edwin  F.  Tinsworth, 

Acting  Director,  Office  of  Toxic  Substances. 
[FR  Doc.  86-14745  Filed  6-27-86;  8:45  am] 

BtUJNQ  CODE  e560,40-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-40 

[FPMR  Temporary  Regulation  A-24,  Supp. 
21 

Use  of  Travel  Agents  and  Travel 
Management  Centers  (TMC's)  by 
Federal  Executive  Agencies 

AOENCY:  Federal  Supply  Service.  GSA. 
action:  Temporary  regulation. 

summary:  This  supplement  extends  the 
expiration  date  of  FPMR  Temporary 
Regulation  A-24  and  its  supplement  1  to 
May  25. 1987. 

DATES:  Effective  date:  May  25, 1986. 

Expiration  date:  May  25, 1987. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  T.  Angelo,  Director,  Travel  and 
Transportation  Management  Division 
(FTS  557-1261/(703)  557-1261, 

SUPPLEMENTARY  INFORMATION:  GSA  has 

determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981.  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of,  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-M 

Freight  Government  property 
management  Moving  of  household 
goods.  Office  relocation.  Transportation. 


Authority:  Sec.  20S(c),  B3  Stat.  39a  40 
U.S.C.  486(c). 

In  41  CFR  Chapter  101.  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  A  to 
read  as  follows: 

Federal  Ptopetty  Management  ReguUtioas — 
Temporary  Regulation  A-24;  Supplement  2 

To:  Heads  of  Federal  agencies. 
Subject-  Use  of  travel  agents  and  travel 

management  centers  (TMCs)  by  Federal 

executive  agencies. 

1.  Purpose.  This  supplement  extends  the 
expiration  date  of  FPMR  Temporary 
Regulation  A-24  and  supplement  1  thereto. 

2.  Effective  date.  This  regulation  is 
effective  May  25. 1966. 

3.  Expiration  date.  This  regulation  expires 
May  25, 1987,  unless  sooner  canceled  or 
revised. 

4.  Explanation  of  changes.  The  expiration 
dates  in  paragraph  3  of  FPMR  Temporary 
Regulation  A-24  and  supplement  1  thereto 
are  revised  to  May  25, 1987. 

T.C.  Golden. 

Administrator  of  General  Services. 

May  25. 1986. 

[FR  Doc.  86-14665  Filed  6-27-86;  8:45  am] 

BnJJNQ  CODE  M20-24-M 


DEPARTMENT  OF  THE  INTERIOR 

41  CFR  Part  114-50 

Uniform  Relocation  Assistance  and 
Real  Property  Acquisition;  Rnal  Rule; 
Correction 

agency:  Department  of  the  Interior. 
action:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  on  relocation  assistance  and 
real  property  acquisition  which 
appeared  at  page  7000  in  the  Federal 
Register  of  Thursday,  February  27, 1986. 
(51  FR  7000). 

EFFECTIVE  DATE:  May  28, 1986. 

FOR  FURTHER  INFORMATION  CONTACT 

Billy  Lee  Hart  Chief,  Division  of  Real 
Property  Management  Office  of 
Acquisition  and  Property  Management 
Room  5517,  Department  of  the  Interior. 
Washington.  DC  20240.  [FTS  or  202)  343- 
3336. 

SUPPLEMENTARY  INFORMATION:  The 

following  correction  is  made  in  41  CFR 
Part  114-50,  on  page  7019,  first  column, 
the  amendment  to  Appendix  A  in 
paragraph  i.  line  3.  change  S  S  114-50.31 
to  S§  114.50.311. 

Gerald  R.Riao. 

Assistant  Secretary. 

[FR  Doc  86-14656  Filed  6-27-86;  8:45  am] 

StLUNQ  COOE  4110-10-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


42CFRPart36 

fMrnburMRMot  RatM  for  HMlth  Car* 
Sarvtooa  AHlhoiInd  Undor  »•  mdtan 
HaaNh  9ar«toa  Contract  HoMtli  Sarvtea 
RaguMlona 

AOENCV:  Pvblic  Health  Service.  Health 

Resources  and  Services  Administration 

(HHS). 

acnOH:  toeoance  of  staleaent  of  policy. 

■lIMMWirr  The  Indian  Health  Service 
(IHS)  is  issuing  this  Statenent  of  Policy 
to  infbnn  the  pablic  that  the  IHS  will 
contract  to  p«rchaae  health  services  for 
Indian  beneficiaries  only  with  those 
hospitals,  physicians  and  other  health 
care  providers  which  agree  to  accept  as 
payment  in  fuU,  reimbursement  at  rates 
no  higher  than  the  prevailing  Medicare 
allowable  rates  (including  deductibles 
and  co-payments),  "nris  encompasses 
those  rates  established  for  hospitals 
designated  by  the  Healdi  Care  Financing 
Administration  as  "sole  community 
providers"  or  "regional  referral  centers." 
Reimbursement  rates  for  services  not 
covered  by  Medicare  allowable  rates 
will  be  negotiated.  In  addition,  the  IHS 
will  refer  patients  and/or  arrange  for  the 
transfer  of  patients  to  IHS  facilities  or 
contract  providers,  so  that  non-contract 
providers  will  be  used  only  in  two 
situations:  (1)  In  emergency  situations 
for  services  necessary  to  stabilize  a 
patient  prior  to  transfer  to  an  IHS 
facility  or  to  a  contract  provider,  and  (2} 
in  situations  when  the  patient's  health 
requires  that  the  services  be  rendered 
by  a  particular  provider  which  may  not 
have  a  contract  with  the  IHS. 

The  IHS  will  phase  dus  policy  into  die 
administration  of  its  contract  health 
services  programs.  We  may,  upon 
further  consideration  and  after 
consultation  with  tribal  contractors, 
extend  this  policy  to  tribally 
administered  contract  health  services 
programs.  While  tribal  contractors  are 
encouraged  to  adopt  cost  containment 
measures,  this  policy  will  apply  only  to 
contract  health  services  programs 
administered  by  the  IHS. 
EFFECTIVE  DATE  fone  27, 1960. 
FOa  FUnTHER  BVOHMATIOH  CONTACT: 
)im  Mitchell,  Acting  Director.  Division  of 
Health  Support  Activities,  Room  6-22, 
5600  Fishers  Lane,  Rockville,  Md.  20657 
(301)  443-2894  (This  is  not  a  toll  free 
number). 

SUPFtEMENTARV  INFORMATION:  The  IHS 
contract  health  services  program  is 
administered  under  regulations  at  42 


CFR  3&21  etseq.  Under  the  program  the 
IHS  purchases  health  services  from 
hospitals,  physicians  and  other  health 
care  providers  to  supplement  the  IHS 
direct  delivery  system.  The  regulations 
at  42  CFR  38.24  require  that  contract 
health  services  must  be  auAorized  by 
the  IHS  or  no  payment  wiM  be  made. 
Non-emergency  services  must  be  pre- 
authorized  and  emergency  services  will 
only  be  auAoriied  if  die  IHS  is  notified 
witbin  72  ho«a«  of  the  patient's 
admission  for  emergency  treatment.  As 
part  of  the  auUiorization  process,  the 
IHS  both  refers  patients  and  arranges 
for  patient  transfers  to  particular 
providers. 

Although  die  IHS  has  obtained 
discounts  from  some  providers  through 
competitive  contracting  processes, 
generally  the  IHS  has  had  to  pay  full 
billed  charges  for  contract  heahh 
services.  The  billed  charges  which  IHS 
pays  substantially  exceed  allowable 
Medicare  rates  for  the  same  services. 
This  diminishes  the  purchasing  power  of 
the  IHS  contract  health  services  dollar. 
In  order  to  stay  within  limited  program 
budgets,  die  WS  has  been  forced  to  rely 
upon  stringent  medical  priorities  for  use 
of  contract  healdi  services  funds.  As  a 
result,  die  IHS  must  ignore  or  postpone 
legitimate  needs  of  Indian  beneficiaries 
for  services  in  part  because  die  IHS  is 
paying  for  contract  health  services  at 
rates  which  exceed  the  allowable 
reimbursement  rates  paid  by  other 
agencies  within  this  Department. 

As  explained  above,  under  current 
regulations  at  42  CFR  i  36,24.  die  IHS 
may  refer  patients  and  arrange  for  the 
transfer  of  patients  to  pardcoiar 
providers  as  part  of  the  process  for 
authorizing  contract  health  services. 
Under  the  policy  published  in  this 
notice,  the  IHS  will  refer  patienU  aod/or 
arrange  for  the  transfer  of  patients  to 
IHS  fa/-iliti«>«  or  contract  providers,  so 
that  non-contract  providers  will  be  used 
only  in  two  situations: 

(1)  In  emergency  situations  for 
services  necessary  to  stabilize  the 
patient  prior  to  transfer  to  an  IHS 
facility  or  contract  provider.  In  order  for 
contract  health  services  to  be  authorized 
an  IHS  physician  designated  by  die  IHS 
service  unit  director  must  determine,  on 
a  case  by  case  basis,  that  use  of  the  non- 
contract  provider  an  the  services 
rendered  were  appropriate  and 
reasonable  under  the  circumstances. 

(2)  In  situations  when  the  individual 
patient's  health  requires  that  the 
services  be  rendered  by  a  particular 
provider  >vhich  may  not  have  a  contract 
with  the  IHS.  In  order  for  contract 
health  services  to  be  authorized,  an  IHS 
physician  designated  by  the  IHS  Service 


Unit  Diroctor  must  document  and 
recommend  to  die  Service  Unit  Director 
that  services  from  die  particular  non- 
contract  provider  are  justified  under  die 
cffcumstancas.  The  physician's 
recommendation  must  identify  die  cost 
of  the  services  and  must  be  approved  by 
the  IHS  Service  Unit  Director. 

In  these  two  situations,  the  IHS  will 
pay  non-contract  providers  pursuant  to 
individual  purchase  orders.  All  other 
requh-ements  applicable  to  authorization 
of  contract  health  services  under  the 
regulations  at  42  CFR  36.21  et  seq.  must 
also  be  met 

The  IHS  will  contract  only  with  those 
hospitals,  physicians  and  other  health 
care  providers  which  agree  to  accept,  as 
payment  in  full,  reimbursement  at  rates 
no  higher  than  the  prevailing  Medicare 
allowable  rates  {including  deductibles 
and  co-payments).  This  encompasses 
those  rates  established  for  hospitals 
designated  by  the  Health  Care  Financing 
Administration  as  "sole  community 
providers"  or  "regional  referral  centers." 
Reimbursement  rates  for  Services  not 
covered  by  Medicare  allowable  rates 
will  be  negotiated.  The  IHS  vnW  phase 
this  policy  into  the  administration  of  its 
contract  healdi  services  programs. 

The  term  "Medicare  allowable  rate" 
in  this  notice  means  one  hundred 
percent  (100%)  of  the  Medicare 
allowable  rate  for  that  service  (including 
deductibles  and  co-payments) 
determined  in  accordance  with 
Medicare  methodologies  in  effect  at  the 
time  the  services  were  performed. 
We  emphasize  that  any  contract 
entered  into  by  the  IHS  would  be 
premised  upon  IHS  payment  being 
accepted  by  the  provider  as  payment  in 
full.  We  do  not  intend  to  leave  Indian 
beneficiaries  HaWe  for  any  difference 
between  the  Medicare  allowable  rates 
(including  deductibles  and  co-payments) 
and  the  proAoder's  billed  charges. 

We  also  emphasize  that  under  this 
policy,  die  IHS  will  contract  at  or  below 
die  Medicare  rate.  We  believe  diat  the 
IHS  should  pay  no  more  than  other 
Federal  agencies  for  the  same  services. 
Therefore,  we  have  adopted  the 
Medicare  allowable  rate  as  a  ceiling  on 
what  the  IHS  wdl  contract  to  pay  for 
services  covered  by  Medicare  rates.  The 
IHS  will  use  competitive  processes  to 
negotiate  the  most  favorable  rates 
available  within  that  ceiling.  This  policy 
is  not  intended  to  restrict  die  IHS  to 
Medicare  rates  when  more  favorable 
rates  may  be  negotiated. 

We  note  that  diis  policy  %vill  apply 
only  to  contract  health  services 
programs  administered  by  the  IHS.  and 
will  not  apply  to  services  rendered  by 
traditional  Indian  medicine  men  and 
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women  under  the  Indian  Religion 
Freedom  Act,  Pub.  L  95-341. 

Dated:  May  28, 1966. 
|otui  Kelso. 

Acting  Administrator,  Health  Resources  and 
Services  Administration. 
(PR  Doc.  86-14630  Filed  6-27-86;  8:45  am] 
BOXINO  coot  416»-1»4I 


Health  Cara  Rnandng  Adminiatratlon 

42  CFR  Parte  405, 409,  and  442 

IBERC-197-F] 

Medicare  and  Madlcaid;  MiacaNanaoua 
Madicare  and  Madlcaid  Amandmanta 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Confirmation  and  amendment 
of  interim  final  rules. 

SUMMARY:  These  rules  confirm  interim 
fhral  rules  published  in  October  1982, 
and  make  the  following  changes: 

1.  Provide  that  a  physician  who  serves 
without  compensation  as  an  officer  or 
director  of  any  home  health  agency 
(HHA)  is  not,  for  that  reason  alone, 
considered  to  have  a  significant 
financial  or  contractual  relationship 
with  the  HHA  and  therefore  is  not 
prohibited  from  certifying  the  need  for 
home  health  services  and  establishing 
and  reviewing  a  plan  of  treatment  for 
services  to  be  furnished  by  that  HHA. 

2.  Remove  the  provision  that  a 
physician  who  is  a  partner  in  an  HHA 
organized  as  a  partnership  is,  for  that 
reason  alone,  considered  to  have  a 
significant  ownership  interest  in  the 
HHA.  Under  the  revised  rule,  a  partner 
is  not  prohibited  from  certifying  the 
need  for  home  health  services  and 
establishing  and  reviewing  a  plan  of 
treatment  for  services  to  be  furnished  by 
that  HHA,  unless  he  or  she  has  an 
ownership  interest  of  5  percent  or  more. 

3.  Provide  that,  effective  July  16, 1984, 
the  "significant  ownership  interest  in.  or 
significant  financial  or  contractual 
relationship  with"  prohibition  does  not 
apply  to  an  HHA  that  is  a  sole 
community  HHA.  and  set  forth 
conditions  and  procedures  for 
classification  as  a  sole  community  HHA. 

4.  Clarify  that  salaries  employment  (as 
well  as  a  contract  for  services)  is  a 
business  transaction  sub)ect  to  the 
$25,000  or  5  percent  limitation. 

5.  Reflect  two  amendments  made  by 
section  952  of  the  Onmibus 
Reconciliation  Act  of  1960  (Pub.  L  96- 
499).  Those  amendments  provide  that  a 
doctor  of  podiatric  medicine  (as  well  as 
a  doctor  of  medicine  or  osteopathy) 
may,  if  specified  conditions  are  met — 


•  Establish  a  plan  of  treatment  for 
home  health  services;  and 

•  Be  considered  a  physician  for 
fulfilling  the  requirement  that  home 
health  services  be  furnished  while  the 
beneficiary  is  "under  the  care  of  a 
physician".  A  conforming  change  was 
required  in  §  409.52(b)  of  the  Medicare 
rule.  A  conforming  change  was  required 
in  i  409.42(b)(2)  of  die  Medicare  rules. 

6.  Restore  provisions  that  pertain  to 
the  timing  and  signature  of  certification 
of  need  for  home  health  services.  Those 
provisions  were  contained  in  previous 
rules  and  were  unintenticmally  omitted 
in  the  October  1982  revisions. 

7.  Clarify  diat— 

•  A  plan  of  treatment  for  speech 
pathology  services  may  be  established 
only  by  a  physician  or  by  the  speech 
pathologist  who  will  furnish  the  services 
to  the  particidar  individuah 

•  A  physician  must  review  a  plan 
established  by  a  speech  pathologist;  and 

•  It  is  not  the  intent  to  require  that  the 
plan  be  established  or  reviewed  by  a 
particular  physician. 

The  first  and  third  changes  are 
required  to  implement  recent  statutory 
amendments  which  provide  exemptions 
from  the  prohibitions  enacted  by  die 
Omnibus  Reconciliation  Act  of  1980.  The 
second  change  removes  the  provision 
that  a  physician  be  considered  to  have  a 
significant  ownership  interest  merely 
because  he  or  she  is  a  partner  in  the 
HHA.  A  partner  would  be  subject  to  the 
limitation  if  his  or  her  share  in  the  HHA 
meets  the  criteria  for  "significant 
ownerahip  interest".  The  changes  are 
also  responsive  to  public  comments 
which  had  convinced  us  that — 

•  The  definitions  of  "significant 
ownership  interest"  and  "significant 
financial  or  contractual  relationship" 
that  we  published  in  October  1962  were 
not  required  to  comply  with  the 
statutory  intent — to  prevent  conflict  of 
interest  in  the  performance  of 
certification  and  plan  of  treatment 
functions — and  were  unnecessarily 
restrictive;  and 

•  The  plan  of  treatment  and 
certification  provisions  required 
clarification  and  correction. 

The  purpose  of  the  changes  is  to 
ensure  (1)  that  the  limitations  will  not 
create  problems  in  areas  where  only  one 
HHA  is  available  to  furnish  services,  (2) 
that  physicians  are  not  penalized  for 
uncompensated  services  to  HHAs,  and 
(3)  that  there  is  clear  understanding  of 
the  certification  and  plan  of  treatment 
requirements  for  HHA  services  and  for 
outpatient  physicial  therapy  and  speech 
pathology  services. 
DATE*:  1.  These  amendments  are 
effective  on  July  30, 1986. 


2.  Comments  on  classification  as  a 
sole  community  HHA,  S  409.1633(e),  are 
due  by  August  29, 1988. 
ADfSRESS:  Address  comments  in  writing 
to:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BERC- 
197-F,  P.O.  Box  26676.  Baltimore, 
Maryland  21207. 

If  you  prefer,  you  may  deUver  your 
comments  to  Room  309-G  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington.  DC,  or  to 
Room  132,  East  High  Rise  Building.  6325 
Security  Boulevard.  Baltimore, 
Maryland.  In  commenting,  please  refer 
to  BERC-197-F. 

Comments  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  today  in  Room  306-0  of  the 
Department's  o^ices  at  200 
Independence  Avenue  SW., 
Washington,  DC  20201,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5:00  pjn.  (202-245-7890). 
FOR  FURTHER  N4FORMATION  CONTACT 

Stefan  Miller,  (301)  597-6394  (Speech 

pathology  services) 
Mayer  D.  Zimmerman,  (301)  594-3314 

(Fire  safety) 
Thomas  E.  Hoyer,  (301)  594-9446 

("Significant  interest"  and  "significant 

relationship"). 

SUPPLEMENTARY  INFORMATION: 

Background 

Interim  final  regulations  published  on 
October  26, 1982  (47  FR  47388)  modified 
the  rules  pertaining  to  compliance  with 
a  Life  Safety  Code,  participation  of 
proprietary  HHAs  in  Medicare,  and  the 
establishment  and  review  of  plans  of 
treatment  for  home  health  services  and 
outpatient  speech  pathology  services,  as 
required  by  several  provisions  of  the 
Omnibus  ReconciUation  Act  of  1980 
(Pub.  L.  96-499).  The  intent  of  the 
changes  was  (1)  to  eliminate  outdated 
Life  Safety  Code  requirements  imposed 
on  skilled  nursing  facilities  (SNFs);  (2)  to 
make  it  easier  for  providers  of 
outpatient  speech  pathology  services  to 
meet  the  plan  of  treatment  requirement 
(3)  to  expand  the  sources  of  home  health 
services  and  foster  competition;  and  (4) 
to  make  it  easier  for  HHAs  to  meet  the 
certification  and  plan  of  treatment 
requirements,  while  guarding  against 
conflict  of  interest  in  the  performance  of 
those  functions. 

Most  of  the  amendments  required  by 
the  Omnibus  Reconciliation  Act  of  1980, 
as  discussed  above,  were  self-executing. 
We  therefore  made  the  regulations 
effective  on  the  statutory  effective  dates. 
However,  one  provision  could  not  be 
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implemented  without  regulations  to 
dehne  the  terms  used  in  the  law.  Section 
930(6)  of  Pub.  L  96-499  amended 
sections  1814(a)  and  1835(a]  of  the  Act 
to  prohibit  certification  of  need  for  home 
health  services  and  establishment  and 
review  of  a  plan  of  treatment  for  those 
services  by  a  physician  who  has  a 
"significant  interest"  in.  or  a  "significant 
financial  or  contractual  relationship" 
with,  the  HHA.  The  definitions  of  those 
terms  were  included  in  a  new  paragraph 
(d)  added  to  9  405.1633.  and  made 
effective  on  November  28, 1982,  30  days 
after  the  regulations  were  published. 

When  notice  of  proposed  rulemaking 
is  waived  (as  it  was  for  the  October  28. 
1982  regulations),  we  usually  Invite 
public  comment  and  expect  to  make 
changes  if  those  ccmments  indicate  that 
changes  are  needed.  In  this  case, 
changes  to  the  interim  final  rules  reflect 
recent  amendments  to  the  Medicare 
statute,  as  well  as  our  response  to  public 
comments. 

Section  2336  of  the  Deficit  Reduction 
Act  (DRA)  of  1984  (Pub.  L.  98-369) 
amends  sections  1814(a)  and  1835(a)  of 
the  Social  Security  Act  to  provide  that: 

•  Services  by  a  physician  as  an 
uncompensated  officer  or  director  of  an 
HHA  shall  not  constitute  a  significant 
ownership  interest  in,  or  a  significant 
financial  or  contractual  relationship 
with,  the  HHA;  and 

•  The  prohibition  shall  not  apply  to 
an  HHA  that  is  a  sole  community  HHA. 
as  determined  by  the  Secretary. 

We  have  made  the  exemption  for 
uncompensated  officers  and  directors 
applicable  to  certification  and  plan  of 
treatment  functions  performed  on  or 
after  November  28, 1982.  the  effective 
date  of  the  current  regulations,  which 
were  published  October  28. 1982. 
Although  the  statute  requires  this 
change  as  of  July  28, 1984,  we  have  the 
authority  to  apply  it  earUer.  in  the  public 
interest,  and  we  have  done  so. 

The  second  exemption  will  apply  as 
soon  as  the  HHA  is  classified  by  HCFA 
as  a  sole  community  HHA.  We  have 
defined  sole  community  HHA  as  an 
HHA  that  serves  an  area  that  is  not 
served  by  any  other  HHA,  and  for  which 
there  are  no  physicians  (other  than 
those  with  a  significant  ownership 
interest  or  financial  or  contractual 
relationship)  available  to  perform 
certification  and  plan  of  treatment 
functions.  We  request  comments  on  the 
exception  for  sole  community  HHAs. 

We  will  also  review  the  information 
submitted  by  HHAs  that  request 
classification  as  sole  community  HHAs. 
If  the  comments  and  review  of  requests 
indicate  the  need  to  modify  the 
definition,  we  will  take  appropriate 
action. 


This  definition  of  sole  community 
HHA  is  intended  for  these  rules  only, 
not  for  other  rules  (such  as 
reimbursement  rules)  that  apply  to 
HHAs.  In  order  to  qualify  for  exemption, 
an  HHA  must — 

•  Submit  to  HCFA  a  request  showing 
that  it  meets  the  definition  discussed 
above;  and 

•  Be  classified  by  HCFA.  on  the  basis 
of  that  showing,  as  a  sole  community 
HHA. 

We  would  note  that  the  law  and  this 
regulation  provide  this  exception  only  to 
the  prohibition  against  certifying  and 
recertifying  to  the  need  for  care  as 
required  under  sections  1814(a)  and 
1835(a)  of  the  law.  Physicians  who  have 
a  "significant  financial  or  contractual 
relationship"  with  an  HHA,  even  if  it  is 
a  sole  community  provider,  continue  to 
be  subject,  as  appropriate,  to  the 
disclosure  of  information  requirements 
at  42  CFR  Part  420,  Subpart  C. 

The  fourth  change  listed  under  the 
SUMMARY  portion  of  this  preamble  is  a 
clarification  which  we  realized  was 
needed  when  we  were  asked  whether 
salaried  employment  is  subject  to  the 
$25,000  or  5  percent  limitation.  Because 
others  may  have  been  confused,  we  will 
apply  this  change  beginning  80  days 
after  publication,  to  allow  HHAs  to 
ensure  that  salaried  physicians  who 
certify  for  the  HHAs  meet  the  salary 
limitaHons  of  S  405.1633(d)(3). 

The  changes  listed  under  item  5  of  the 
SUMMARY  reflect  two  amendments 
made  by  section  952  of  the  Omnibus 
Reconciliation  Act  of  1980.  Those 
amendments  provide  that  a  doctor  of 
podiatric  medicine  (as  well  as  a  doctor 
of  medicine  or  osteopathy)  (1)  may 
establish  a  plan  of  treatment  for  home 
health  services  and  (2)  may  be 
considered  a  physician  for  fulfilling  the 
requirement  that  home  health  services 
be  furnished  while  the  beneficiary  is 
"under  the  care  of  a  physician",  if  such 
actions  are  in  accordance  with  the 
HHA's  policy  and  within  the  authorized 
scope  of  practice  of  the  doctor  of 
podiatric  medicine.  These  provisions  are 
incorporated  in  §§405.1633  (a)  (iii)  and 
(iv)  and  409.42(b). 

The  sixth  of  the  listed  changes 
corrects  an  unintentional  omission  of 
signature  and  timing  requirements  for 
certification  of  need  for  home  health 
services.  The  unintentional  omission 
occurred  when  §  405.1633  was  revised  to 
reflect  the  statutory  amendment  that 
eliminated  the  "presumed  coverage" 
provision  of  the  Medicare  law.  Before 
the  revision.  §  405.1633(a)(2)  contained, 
immediately  following  the  discussion  of 
presumed  coverage  cases,  this 
statement: 


In  all  other  cases  [i.e.,  all  cases  other  than 
"presumed  coverage"  cases),  the  physician's 
certification  should  he  obtained  at  the  time 
the  plan  is  established  or  as  soon  thereafter 
as  possible. 

When  the  content  pertaining  to 
presumed  coverage  was  removed,  that 
final  statement  was  unintentionally 
removed  also.  It  is  now  being  restored. 

The  seventh  change  listed  under 
SUMMARY  is  discused  under  the  topic 
"Speech  pathology  services"  of  Public 
comments. 
Public  CommentB 

We  received  74  letters  of  comment  on 
the  interim  final  rules.  The  largest 
number  of  comments  concerned  the  new 
definitions.  The  fire  safety  rules 
applicable  to  small  intermediate  care 
facilities  for  the  mentally  retarded 
(ICFs-MR)  also  elicited  a  number  of 
comments.  Two  comments  pertained  to 
plan  of  treatment  requirements  for 
speech  pathology  services. 

Speech  pathology  services.  (Section 
1835(a)(2)(D)  of  the  Act,  which  provides 
that,  effective  January  1, 1981,  a  plan  of 
treatment  may  be  established  by  the 
speech  pathologist.) 

CommenL  One  State  agency  Indicated 
that  the  law  and  the  regulation  did  not 
make  clear  whether  the  plan  of  care 
could  be  established  by  any  speech 
pathologist  or  only  by  the  pathologist 
who  would  furnish  the  services  to  the 
particular  individual. 

Response:  We  believe  the  intent  of  the 
statute  is  that  the  plan  of  care  be 
established  by  the  speech  pathologist 
who  will  furnish  the  services  to  the 
particular  individual.  We  have  revised 
§  405.1717(b)  to  clarify  this  limitation  on 
the  speech  pathologist. 

CommenL  A  speech  pathologist 
objected  to  the  longstanding 
requirement  for  monthly  recertification 
of  need  for  speech  pathology  services. 
He  pointed  out  that  each  plan  is 
reviewed  at  least  once  a  month  and  that 
the  problem  is  obtaining  the 
recertification  form.  He  recommended 
that  we  provide  an  open-ended  period 
or  at  most  require  quarterly 
recertification. 

Response:  Section  1835(a)(2)  of  the 
statute  requires  that  a  physician 
recertify  "with  such  frequency  and 
accompanied  by  such  supporting 
material ...  as  may  be  provided  by 
regulations"  that  outpatient  speech 
pathology  services  were  needed  and  the 
plan  is  periodically  reviewed  by  a 
physician.  As  the  commenter  indicates, 
the  regulations  (§  405.1717(b))  require 
that  a  physician  review  the  plan  of  care 
at  least  every  30  days.  Accordingly,  the 
30-day  interval  for  recertification  does 
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not  appear  to  impose  an  additional 
burden.  We  note  that  the  regulations  do 
not  require  any  particular  form  or  format 
for  the  recertification.  Thus  for  instance, 
a  physician  could,  with  a  single 
statement  or  medical  record  entry, 
indicate  that  the  need  for  the  service 
continues  and  whether  the  plan  of 
treatment  is  to  be  modified  or  will 
continue  unchanged.  For  these  reasons, 
we  have  not  adopted  the  suggested 
•  change. 

Fire  Safety 

Since  publication  of  this  regulation  to 
eliminate  outdated  Life  Safety  Code 
(LSC)  requirements  for  Medicare  and 
Medicaid  providers,  we  find  that  these 
final  rules  may  also  be  outdated.  Thus, 
while  we  are  responding  here  in  a 
general  nature  to  those  pubhc  comments 
we  received  on  the  October  1982 
regulation,  we  are  notifying  the  reader 
that  on  April  18, 1986  (51  FR  13224)  we 
published  new  regulations  on  fire  safety 
for  intermediate  care  facilities  for  the 
mentally  retarded  (ICFs/MR)  and  are 
considering  further  changes  in  fire 
safety  requirements  for  types  of 
Medicare  and  Medicaid  providers. 
Use  of  Life  Safety  Code  and  Fire  Safety 

Evaluation  System  (FSES)  in 

General. 

(Section  1861(j)(13)  of  the  Act,  which 
authorized  the  Secretary  to  specify  in 
regulations  which  edition  of  the  Life 
Safety  Code  of  the  National  Fire 
Protection  Association  (NFPA)  must  be 
met  by  SNFs.) 

Comment:  Seventeen  letters 
commented  on  the  Life  Safety  Code 
rules  and  three  of  these  strongly 
supported  the  changes.  One  of  the  three 
suggested  that  we  adopt  the  1981  LSC 
exclusively. 

Response:  Currently,  fire  safety 
regulations  for  Medicare  and  Medicaid 
providers,  except  for  ICFs/MR,  refer  to 
the  1981  edition  of  the  LSC.  The  NFPA 
recently  adopted  the  1985  editon  of  the 
LSC  and  the  Secretary  has  adopted  that 
edition  of  the  LSC  for  ICFs/MR. 

Current  regulations  accept  compliance 
with  previous  editions  of  the  LSC  so 
long  as  the  facility  continues  to  remain 
in  compliance  with  previous  editions. 
The  Secretary  will  consider  this 
comment  in  connection  with 
deliberations  on  the  adoption  of  the  1985 
code. 

Fire  Safety  Evaluation  System  for  Board 
and  Care  Homes 

Comment  The  National  Association 
of  Private  Residential  Facilities  for  the 
Mentally  Retarded  recommended  that 
we  adopt  the  Fire  Safety  Evaluation 
System  foi  Board  and  Care  Homes 


(FSES/BC)  which  was  under 
development  at  the  time  the  regulations 
were  published. 

Response:  TTie  Secretary  adopted  the 
1985  edition  of  the  LSC  for  ICFs/MR, 
which  incorporates  by  reference  the 
FSES/BC  (Chapter  21). 

Comment:  Another  commenter 
suggested  that  the  FSES  ought  not  to 
apply  to  new  construction,  which  should 
meet  all  requirements  specified  in  the 
Code. 

Response:  The  LSC  provides  that  the 
FSES  may  be  used  for  new  facilities  as 
well  as  for  old  facilities.  This  is  because 
new  facilities  should  also  be  afforded 
the  opportunity  for  flexibUlty  in  meeting 
structural  requirements  for  fire  safety. 

Comment:  Another  commenter 
expressed  the  opinion  that  (1)  using  the 
FSES  for  blind,  nonambulatory,  or 
physically  handicapped  patients  above 
the  street  level  floor  is  unacceptable, 
and  (2)  that  the  Life  Safety  Code  and 
and  our  regulations  do  not  offer 
adequate  protection  to  the  patients. 

Response:  We  believe  that  successful 
completion  of  the  FSES  (a  fire  safety 
equivalency  measure),  and  the  LSC  and 
OMi  regulations  are  satisfactory  because 
the  standards  and  the  FSES  are 
specifically  designed  by  professionals  in 
the  field  to  provide  adequate  protection. 

Definition  of  "Ambulatory" 

Comment  Section  442.508(a)(1)  allows 
IFCs/MR  that  have  fewer  than  16  beds 
to  use  the  lodging  and  rooming  home 
section  of  the  LSC  if  a  psychologist 
certifies  that  each  client  is  ambulatory 
and  capable  of  self  preservation. 
Commenters  suggested  that  the  first 
condition  be  revised  to  read 
"ambulatory  or  mobile  nonambulatory" 
so  as  to  include,  for  instance,  persons  In 
wheel  chairs  or  on  crutches. 

Response:  We  believe  the  commenters 
concern  would  be  addressed  by  the 
adoption  of  the  1985  LSC  as  we  have 
proposed. 

Tlie  twelve  remaining  letters 
commented  on  these  provisions. 

Comments:  1.  The  commenters 
considered  that  these  rules  were 
unnecessarily  restrictive,  perhaps  even 
discriminatory.  They  suggested  that  the 
first  conditon  be  revised  to  read 
"ambulatory  or  mobile  nonambulatory" 
so  as  to  include,  for  instance,  persons  in 
wheel  chairs  or  on  crutches,  or  that  the 
third  condition  be  made  the  only 
requirement.  One  commenter  expressed 
the  view  that  receipt  of  active  treatment 
(which  is  required  elsewhere  in  the 
regulations)  has  nothing  to  do  with 
safety. 

2.  The  National  Association  of  Private 
Residential  Facilities  for  the  Mentally 
Retarded  recommended  that  we  adopt 


the  Fire  Safety  Evaluation  System  for 
Board  and  Care  Homes  (FSES/BC) 
which  was  under  development  at  the 
time  the  regulations  were  published. 

Response:  1.  Since  we  are  considering 
revisions  of  the  ICF/MR  rules,  we  have 
made  no  changes  in  §  442.508  at  this 
time. 

2.  The  FSES/BC  was  published  by  the 
National  Bureau  of  Standards  in  March 
1983.  It  was  later  revised  and  is  being 
considered  by  the  NFPA  for 
incorporation  in  the  1985  Life  Safety 
Code.  When  the  1985  code  is  published. 
HCFA  staff  will  review  the  final  version 
and  determine  whether  to  adopt  it  for 
Medicare  and  Medicaid  facilities. 

Significant  Interest  in,  or  Relationship 
With,  an  HHA 

(Sections  1814(a)  and  1835(a)  of  the  Act. 
the  provisions  of  which  were  explained 
above  under  Backgroimd). 

Fifty-five  (55)  letters  were  concerned 
with  S  405.1633(d)  of  the  regulation 
which  specifies  the  circumstances  under 
which  certain  physicians  are  prohibited 
from  performing  certification  of  need 
and  plan  of  treatment  functions  for 
HHAs.  The  overwhelming  majority  of 
those  letters  came  from  the  entities 
directiy  affected  by  the  rules,  that  is, 
individual  HHAs  (22)  and  associations 
of  HHAs  (9)  and  Visiting  Nurse 
Agencies  (VNAs)  and  members  of  VNA 
boards  (17).  Four  came  from  private 
physicians  and  the  rest  were  scattered. 
Those  comments  and  our  responses, 
including  certain  changes  in  the 
regulations,  are  discussed  below. 

1.  Directors  of  Voluntary  Nonprofit 
Agencies 

Comment-  The  fact  that  the  rule 
applied  to  members  of  the  Boards  of 
Directors  of  voluntary  nonprofit  HHAs 
elicited  the  greatest  number  of 
objections  (22).  Commenters  pointed  out 
that  the  members  of  the  Board  are 
selected  from  the  community  and 
receive  no  pay,  and  that  it  is  desirable  to 
have  physicians  on  the  Board  so  that 
they  realize  the  value  of  home  health 
care  for  their  patients. 

Response:  In  response  to  these 
comments  and  the  statutory 
amendments  discussed  above,  we  have 
removed  §  405.1633(d)(2)(lli)  and  added 
§  405.1633(d)(3)(i)  and  (d)(4)  to  provide 
that  a  physician  who  serves  as  an 
officer  or  director  is  considered  to  have 
a  significant  financial  or  contractual 
relationship  with  the  HHA  only  if  he  or 
she  is  compensated  for  those  services. 

There  were  no  comments  or 
amendments  applicable  to  partners. 
However,  on  further  consideration,  we 
recognized  that  a  partner  ought  not  to  be 
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disqualified  unless  his  or  her  interest 
exceeds  the  5  percent  speciHed  in 
S  405.1633(d)(2).  Accordingly,  we 
concluded  that  reference  to  partner  (in 
the  removed  {  405.1633(d)(2)(iii))  was 
unnecessary. 

2.  Impact  on  Rural  Areas 

Comment-  Thirteen  (13)  of  the 
conunenters  expressed  concern  about 
the  rules'  impact  on  rural  areas  where 
both  the  number  of  physicians  and  the 
number  of  HHAs  may  be  so  limited  that 
application  of  the  rule  could  seriously 
limit  access  to  home  health  services. 

Response:  We  recognized  the 
possibility  of  adverse  impact  on  rural 
areas,  but  found  that  the  statutory 
language  allowed  no  leeway  for 
exceptions.  However,  one  of  the  DRA 
provisions  discussed  above  provides 
exemption  for  sole  community  HHAs  as 
determined  by  the  Secretary.  Our 
definition  of  "sole  community  HHA" 
was  also  discussed  above  under  the 
topic  "Changes  to  the  Interim  Final 
Rules". 

3.  Appropriateness  of  Criteria 

Comment-  Twelve  (12)  of  the  letters 
identiHed  what  they  considered 
unintended  and  undesirable  results  of 
application  of  the  rules  and  suggested 
other  criteria  that  might  be  used  to 
measure  whether  there  is  actual 
potential  for  conflict  of  interest 
Examples  of  results  the  conunenters 
believed  were  not  intended  by  the  law 
are: 

•  Physician  precluded  because  he 
owns  a  building  partly  occupied  by  an 
HHA  that  pays  rent  equal  to  5  percent  of 
its  total  operating  expenses. 

•  A  physician,  especially  a  medical 
director,  who  supervises  the  HHA 
services  at  a  salary  of  $25,000  could  not 
refer  even  one  of  his  patients  to  that 
HHA.  (The  commenter  suggested  that 
medical  directors  be  exempted  from 
compliance  with  the  provision.) 

Other  criteria  that  were  suggested 
include  the  following: 

•  The  number  of  patients  referred,  as 
a  percentage  of  total  referrals. 

•  Whether  the  degree  of  ownership  or 
the  nature  of  the  relationship  actually 
puts  the  physician  in  a  position  to  reap 
an  unintended  reward. 

•  Whether  the  physician's 
remuneration  from  the  HHA  is  affected 
by  the  volume  of  the  HHA's  business. 
(The  writer's  assumption  was  that  the 
volume  of  business  would  have  no  effect 
if  the  physician  were  on  a  fixed  salary, 
whatever  the  amount  of  that  salary.) 

Two  of  the  conunenters  also 
considered  that  the  criteria  used  to 
implement  the  disclosure  of  ownership 
and  control  information  requirements 


(42  CFR  420.201)  ought  not  to  be  used  in 
I  405.1633  because  the  purpose  and 
effect  are  quite  different  (The  deflnition 
of  "significant  ownership  interest"  in 
i  405.1633  is  very  similar  to  the  one  used 
in  connection  with  the  requirement  to 
report  the  identity  of  all  persons  who 
have  ownership  interest  in  a  provider  or 
supplier  of  Medicare  services,  or  a 
Medicare  fiscal  agent)  In  the  opinion  of 
the  conunenters — 

•  Tlie  criteria  for  disclosure  are 
appropriately  broad  because  the 
i^ormation  obtained  (for  possible  future 
use  in  case  of  fraud  or  abuse 
investigations)  does  not  affect  the 
physician's  or  provider's  activities  or  the 
access  to  services. 

•  However,  because  the  conflict  of 
interest  rule  does  immediately  and 
directly  affect  what  the  physician  is 
allowed  to  do  for  the  patient  and 
determines  whether  the  patient  may 
receive  services  from  the  HHA  with 
which  the  physician  is  involved,  the 
criteria  should  ensure  that  the  interest  is 
indeed  "significant",  that  it  is  such  as  to 
enable  the  physician  to  reap  an 
unintended  reward. 

Seven  (7)  related  comments  were  to 
the  effect  that  5  percent  was  too  low.  (In 
both  definitions,  a  direct  or  indirect 
ownership  interest  of  5  percent  in  the 
capital,  stock,  or  profits  of  the  HHA  is 
"significant".) 

Seven  (7)  conunenters  suggested  that 
medical  and  fiscal  reviews  were  the 
best  methods  for  controlling  the 
situation. 

Response:  We  believe  that  Congress' 
intent  is  met  by  defining  "significant 
relationship"  so  that  the  prohibition 
applies  to  a  physician  who  has  business 
dealings  with  the  HHA  that,  in  any 
fiscal  year,  amount  to  the  lesser  of  5 
percent  of  the  HHA's  annual  operating 
expense  or  $25,000. 

We  carefully  considered  the  suggested 
alternative  criteria  and  the  possibility  of 
using  a  different  percentage.  We 
concluded  that  they  would  be  difficidt  if 
not  impossible  to  monitor  and  enforce. 
For  example: 

•  Claims  submitted  to  Medicare  fiscal 
intermediaries  report  number  of  visits, 
not  number  of  referrals  or  patients. 

•  Fiscal  intermediaries  have 
information  (obtained  under  the 
disclosure  of  ownership  and  control 
information  requirements)  on 
individuals  who  have  an  interest  of  5 
percent  or  more.  They  cannot  determine 
the  specific  percentage  for  any  of  them. 

•  Case  by  case  determinations  (as 
would  be  required  by  the  second  listed 
criterion)  are  clearly  impractical. 

Medical  and  fiscal  reviews  may 
discover  improper  referrals  "after  the 
fact"  and  thus  serve  to  trigger  remedial 


action.  They  cannot  help  to  prevent 
improper  referrals. 

4.  Discrimination  Against  HHAs 

Comments:  Eleven  (11)  of  the 
conunenters  labeled  the  statutory 
provision  and  the  rules  as  discriminatory 
because  they  do  not  apply  to  hospitals, 
clinics,  or  any  other  providers  or 
suppliers  of  Medicare  services.  Six  (6)  of 
the  commenters  objected  to  the 
exemption  of  governmental  HHAs. 

Response:  Sections  1814(a)  and 
1835(a)  of  the  Act  do  not  authorize  us  to 
issue  regulations  that  apply  the 
limitation  to  governmental  HHAs  or  to 
other  providers  or  suppliers  of  Medicare 
services. 

5.  Exemption  of  Health  Maintenance 
Organizations  (HMOs). 

Comment-  It  was  recommended  that 
HMOs  be  exempted  because  the  method 
of  reimbursement  (on  a  capitation  basis) 
constitutes  a  disincentive  for 
prescription  of  unnecessary  services. 

Response:  Although  HMOs  may 
arrange  to  have  home  health  services 
furnished  to  their  enroUees,  they  are  not 
home  health  agencies  and  therefore  are 
not  subject  to  the  limitations  imposed  by 
these  regulations.  The  HHAs  that 
furnish  the  services  are  subject  to  the 
limitations. 

6.  Meaning  of  "transaction" 

Comment-  The  regulation  does  not 
specify  whether  the  term  "transaction", 
used  in  defining  significant  financial  or 
contractual  relationship,  applies  only  to 
written  contracts. 

Response:  The  term  "transaction" 
includes  any  valid  contract,  be  it  written 
or  oral. 

7.  Classification  of  Rules. 

Comment-  Two  commenters  objected 
to  the  classification  of  the  rules  as 
"interim  final  with  comment  period". 
One  expressed  the  opinion  that  "interim 
final"  was  a  contradiction  in  terms,  that 
a  rule  could  be  either  interim  or  final, 
but  not  both.  The  other  considered  that 
the  classification  was  simply  a  means  of 
evading  the  publication  of  a  notice 
proposed  rulemaking,  and  predicted  that 
no  changes  would  be  made,  since  the 
request  for  comments  was  merely  pro 
forma. 

Response:  We  waive  notice  of 
proposed  rulemaking  when  it  is  urgent 
to  implement  statutory  provisions  (as  in 
this  case).  An  interim  final  regulation  is 
a  final  rule,  that  is,  it  is  fully  in  effect 
and  continues  in  effect  as  published 
unless  and  until  it  is  changed. 

We  use  a  final  rule  with  comment 
period  when  the  law  is  so  specific  that 


Federal  Register  /  Vol.  51,  No.  125  /  Monday,  June  30,  1986  /  Rules  and  Regulations 


23545 


there  is  no  leeway  for  difference  of 
interpretation  and  public  comments  are 
very  unlikely  to  lead  to  change  in  the 
regulation.  When  we  use  an  "interim" 
(that  is,  temporary)  final  rule,  it  usually 
indicates  that  there  is  some  leeway  and 
therefore  more  likelihood  of  change.  In 
both  cases  we  carefully  consider  all 
comments. 

In  the  present  case,  comments  as  well 
as  the  statutory  amendments  led  to 
several  changes. 

8.  Application  to  Specific  Situations 

Eleven  of  the  letters  raised  questions 
about  application  of  the  rules  to  specific 
facilities  or  circumstances.  Those  were 
answered  directly. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Section  405.1633(d)  as  revised  merely 
(1)  clarifies  the  meaning  of  "business 
transaction"  and  (2)  reflects  statutory 
amendments  that  are  self-executing.  We 
believe  that  there  is  good  cause  for 
finding  that  notice  and  public  comment 
procedures  are  unnecessary. 

Section  2336  of  Pub.  L.  98-369  requires 
us  to  determine  what  constitutes  a  sole 
community  HHA  and  to  revise  the 
regulations  to  reflect  the  exception  for 
sole  community  HHAs.  Ordinarily  we 
would  provide  notice  and  opportunity 
for  public  comment  on  this  change. 
However,  section  2336(C)(2)  required 
that  rules  be  published  within  90  days, 
and  we  do  not  think  it  would  be  in  the 
public  interest  to  further  delay  the  rule 
that  makes  an  exception  to  cturent 
requirements.  We  will  consider  any 
comments,  received  within  60  days  of 
publication,  on  the  sole  community 
HHA  rules.  Although  we  cannot 
acknowledge  individual  comments,  if  we 
revise  the  rule,  we  will  discuss  all 
comments  in  the  preamble  to  that 
revision. 

Impact  Analysis 
Executive  Order  12291 

Executive  Order  12291  requires 
agencies  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
regulations  that  are  likely  to  have  an 
annual  impact  of  $100  million  or  more  on 
the  economy,  cause  a  major  increase  in 
costs  or  prices,  or  meet  other  thresholds 
specified  in  section  1(b)  of  the  Order. 

Since  the  changes  made  by  these 
regulations  are  expected  to  have  little  or 
no  economic  impact  a  regulatory  impact 
analysis  is  not  necessary. 

Regulatory  Flexibility  Act  (Pub.  L  96- 
354  of  1980) 

This  Act  requires  agencies  to  prepare 


and  publish  a  regulatory  flexibility 
analysis  (RFA)  for  any  regulation  that 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  that  is,  small  businesses, 
nonprofit  enterprises,  or  government 
jurisdictions  with  populations  of  less 
than  50,000.  The  purpose  of  the  analysis 
would  be  to  anticipate  the  impact  and  to 
seek  alternatives  that  would  have  a  less 
negative  effect. 

An  RFA  is  not  required  for  these 
regulations  because  we  have 
determined,  and  the  Secretary  certifies, 
that  they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

Sections  405.1633  (f)  and  (g)  and 
405.1717(b)  of  this  final  rule  contain 
information  collection  requirements.  We 
have  submitted  these  information 
collection  requirements  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3507  of  the  Paperwork 
Reduction  Act  of  1980.  A  notice  will  be 
published  in  the  Federal  Register  when 
OMB  approval  is  obtained. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
maintenance  organizations  (HMO), 
Health  professions.  Kidney  diseases, 
Laboratories,  Reporting  and 
recordkeeping  requirements,  Rural 
areas,  X-rays. 

42  CFR  Part  409 

Health  facilities,  Medicare. 

Confirmation  of  Interim  Final  Rules 

The  interim  final  rules  amending  42 
CFR  Parts  405  and  442,  published  on 
October  26, 1982  at  47  FR  47388  are 
confirmed  as  final  with  the  changes  set 
forth  below.  In  addition,  changes  are 
being  made  to  Part  409. 

42  CFR  Chapter  IV  is  amended  as 
follows: 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

A.  Subpart  P  is  amended  as  set  forth 
below: 

Subpert  P— Certification  and 
Recertification:  Claims  and  Benefit 
Payment  Requirements:  Ctieck 
Replacement  Procedures 

1.  The  authority  citation  for  Subpart  P 
is  revised  to  read  as  follows: 


Authority:  Sees.  1102, 1814, 1835.  and  1871 
of  the  Social  Security  Act;  42  U.S.C.  1302, 
1395f.  1395m,  and  1395hh. 

2.  Section  405.1633  is  amended  to 
revise  paragraphs  (a)  and  (d),  and  to 
add  new  paragraphs  (e),  (f),  and  (g)  to 
read  as  follows: 


S  405.1633    Horn*  hcaltti  tcrvicct; 
Certification  and  recertification 

(a)  Certification. — 

(1)  Content  of  certification. 

As  a  condition  for  payment  of  home 
health  services  under  Medicare  Part  A 
or  Medicare  Part  B,  a  physician  must 
certify  as  follows: 

(i)  The  individual  needs  or  needed 
intermittent  skilled  nursing  care,  or 
physical  or  speech  therapy,  or  (for  the 
period  from  July  through  November  30, 
1981)  occupational  therapy. 

(iij  Home  health  services  were 
required  because  the  individual  was 
confined  to  the  home  except  when 
receiving  outpatient  services. 

(iii)  A  plan  for  furnishing  the  services 
has  been  established  and  is  periodically 
reviewed  by  a  physician  who  is  a  doctor 
of  medicine,  osteopathy,  or  pediatric 
medicine,  and  who  is  not  precluded  from 
performing  this  function  under 
paragraph  (d)  of  this  section. 
(Performance  of  plan  of  treatment 
functions  by  a  doctor  of  pediatric 
medicine  is  subject  to  limitations 
specified  in  S  409.42(d)  of  this  chapter.) 

(iv)  The  services  were  furnished  while 
the  individual  was  under  the  care  of  a 
physician  who  is  a  doctor  of  medicine, 
osteopathy,  or  pediatric  medicine.' 
(Care  by  a  doctor  of  pediatric  medicine 
fulfills  tiiis  requirement  only  if  the 
conditions  of  §  409.42(b)(2)  of  this 
chapter  are  met.) 

(2)  Timing  and  signature. 

The  certification  of  need  for  home 
health  services  must  be  obtained  at  the 
time  the  plan  of  treatment  is  established 
or  as  soon  thereafter  as  possible  and 
must  be  signed  by  the  physician  who 
establishes  the  plan. 


(d)  Limitations  on  the  performance  of 
certification  and  plan  of  treatment 
functions.—  (1)  Basic  rule. 


•  As  a  condition  of  Medicare  Pari  A  payment  for 
home  health  »ervice«  furnished  before  July  1961,  the 
physician  was  also  required  to  certify  that  the 
services  were  needed  for  a  condition  for  which  the 
individual  had  received  inpatient  hospital  or  SNF 
services. 
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Beginning  November  2B,  1962.  and 
except  as  provided  in  paragraph  (e)  of 
this  section,  need  for  home  health 
services  to  be  provided  by  an  HHA  may 
not  be  certified  or  recertified,  and  a  plan 
of  treatment  may  not  be  established  and 
reviewed,  by  any  physician  who  has  a 
significant  ownership  interest  in,  or  a 
significant  financial  or  contractual 
relationship  with,  that  HHA. 

(2)  Significant  ownership  interest. 
A  physician  is  considered  to  have  a 

significant  ownership  interest  in  an 
HHA  if  he  or  she— 

(i)  Has  a  direct  or  indirect  ownership 
interest  of  5  percent  or  more  in  the 
capital,  the  stock,  or  the  profits  of  the 
home  health  agency;  or 

(ii)  Has  an  ownership  interest  of  5 
percent  or  more  in  any  mortgage,  deed 
of  trust,  note,  or  other  obligation  that  is 
secured  by  the  agency,  if  that  interest 
equals  5  percent  or  more  of  the  agency's 
assets. 

(3)  Significant  financial  or  contractual 
relationship. 

Beginning  November  28, 1982.  a 
physician  is  considered  to  have  a 
significant  financial  or  contractual 
relationship  with  an  HHA  if  he  or  she — 

(i)  Receives  any  compensation  as  an 
officer  or  director  of  the  HHA;  or 

(ii)  Has  direct  or  indirect  business 
transactions  with  the  HHA  that  in  any 
fiscal  year,  amoimt  to  more  than  $25,000 
or  5  percent  of  the  agency's  total 
operating  expenses,  whichever  is  less. 
Business  transactions  means  contracts, 
agreements,  purchase  orders,  or  leases 
to  obtain  services,  supplies,  equipment, 
and  space  and.  after  August  29, 1986. 
salaried  employment 

(4)  Exemption  of  uncompensated 
officer  or  director. 

A  physician  who  serves  as  an 
uncompensated  officer  or  director  of  an 
HHA  is  not  precluded  from  performing 
physician  certification  and  plan  of 
treatment  functions  for  that  HHA. 

(e)  Exceptions  to  limitations.— (\) 
Exceptions  for  governmental  entities. 

The  limitations  of  paragraph  (d)  of 
this  section  do  not  apply  to  an  HHA  that 
is  operated  by  a  Federal.  State,  or  local 
governmental  authority. 

(2)  Exception  for  sole  community 
HHAs. 

The  limitations  of  paragraph  (d)  of 
this  section  do  not  apply  on  or  after  the 
date  on  which  the  HHA  is  classified  as  a 
sole  community  HHA  in  accordance 
with  paragraphs  (f)  and  (g)  of  this 
section. 

(f)  Procedures  for  classification  as  a 
sole  community  HHA. 

(1)  The  HHA  must  submit  to  its 
intermediary  a  request  for  classification. 


showing  that  it  meets  the  conditions  of 
paragraph  (g]  of  this  section. 

(2)  The  intermediary  raviews  the 
request  and  sends  the  request  with  its 
recommendations,  to  HCFA. 

(3)  HCFA  reviews  the  request  and  the 
intermediary's  recommendation  and 
forwards  its  approval  or  disapproval  to 
the  intermediary. 

(4)  An  approved  classification  as  sole 
community  HHA  remains  in  effect 
without  need  for  reapproval  imless  there 
is  a  change  in  the  circumstances  under 
which  the  classification  was  approved. 

(g)  Basis  for  classification  as  a  sole 
community  HHA. 

HCTA  approves  a  classification  as 
sole  community  HHA  only  if  the  HHA 
designates  a  particular  area  and  shows 
that— 

(1)  No  other  HHA  provides  services 
within  that  area;  and 

(2)  There  are  no  physicians  (other 
than  those  with  a  significant  ownership 
interest  or  financial  or  contractual 
relationship  with  the  HHA)  available  to 
perform  certification  and  plan  of 
treatment  functions. 

Subpart  Q  is  amended  as  set  forth 
below: 

Subpart  Q— Conditiofis  of 
Participation:  Clinics,  Rehebiitation 
Agencies,  and  Public  Health  Agencies 
as  Providefs  of  Outpatient  Ptiysical 
Therapy  and/or  Speech  Pathology 
Services;  and  Conditlone  for 
Coverage:  Outpatient  Physical 
Therapy  Services  furnished  by 
Physical  Therapists  In  Independent 
Practice 

1.  The  authority  citation  for  Subpart  Q 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 18ei(p),  and  1871  of 
the  Social  Security  Act;  42  U.S.C.  1302, 
1395x(p],  and  139Shh. 

2.  Section  405.1717  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


§405.1717    Condition  ol  partlcipaUon— 
physicim's  diraction  and  pisn  of  cara. 
«        *        »        •        * 

(b)  Standard:  Plan  of  care.  For  each 
patient  there  is  a  written  plan  of  care 
established  by  a  physician,  or.  for 
speech  pathology  services  by  the  speech 
pathologist  who  will  furnish  the  services 
to  the  particular  individual.  The  plan 
indicates  anticipated  goals  and  specifies 
the  type,  amount  frequency,  and 
duration  of  physical  therapy  or  speech 
pathology  services.  If  appropriate,  the 
plan  is  developed  in  consultation 
between  the  physical  tfaeraptst(8)  or 
speech  pathologist(s)  and  tlw  physician. 
The  plan  of  care  and  results  of  treatment 
are  reviewed  once  every  30  days,  or 


more  often,  if  required,  by  the  physician 
and  appropriate  professional  staff,  and 
the  indicated  action  is  taken. 


PART  409-IIEOICARE  BENEHTS. 
LIMITATIONS  AND  EXCLUSIONS 

1.  The  authority  citation  for  Part  409  is 
revised  to  read  as  follows: 

Authority:  Sec.  1102, 1812, 1813. 1814. 1881. 
1866. 1871. 1881.  and  1883  of  the  Sodal 
Security  Act  (42  U.S.C  1302. 1395d,  1395«, 
1395f.  1395X.  1395CC  1395hh.  1395rr.  and 
1395tt),  and  Sec.  e02{k)  of  Pub.  L  9a-21  (42 
U.S.C  1395y  (note)).  unleM  otherwise  noted. 

2.  In  5  409.42,  paragraph  (b)  is  revised 
to  read  as  follows: 

§409.42    Requiramant*  and  condKlons  for 
home  health  sarvicaa. 
«        •        •        •        • 

(b)  Conditions  the  beneficiary  must 
meet 

The  beneficiary  must  meet  the 
following  conditions: 

(1)  Be  confined  to  the  home  or  in  an 
institution  that  is  neither  a  hospital  nor 
primarily  engaged  in  providing  skilled 
nursing  or  rehabilitation  services. 

(2)  Be  under  the  care  of  a  physician 
who  is  a  doctor  of  medicine,  osteopathy, 
or  podiatric  medicine.  Being  under  the 
care  of  a  doctor  of  podiatric  medicine 
fulfills  this  requirement  only  if  that  is 
consistent  with  the  home  health 
agency's  policy,  and  with  the  functions 
the  doctor  of  podiatric  medicine  is 
authorized  to  perform  under  state  law. 

(3)  Be  in  need  of  intermittent  skilled 
nursing  care,  or  physicial  or  speech 
therapy  or.  for  the  period  July  1  through 
November  3a  1981,  occupational 
therapy.  After  November  3a  1981,  need 
for  occupational  therapy  is  not  a  basis 
for  initial  qualification  for  home  health 
services,  but  does  qualify  a  beneficiary 
for  continuation  of  those  services  even 
after  he  or  she  no  longer  needs 
intermittent  skilled  nursing  care  or 
physical  or  speech  therapy. 

(Catalog  of  Federal  Domestk:  Assistance 
Program  No.  13.714.  Medical  Assistance 
Program;  No.  13.773.  Medicar*— Hospital 
Insurance:  and  No.  13.774.  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  February  4. 1906. 
Henry  R.  Desmarais, 

Acting  Administrator.  Health  Care  Financing 
Administration. 

Approved:  May  7. 1986. 
Otis  R.  Bowen, 
Secretary. 
[FR  Doc.  8fr-14533  Filed  6-27-86;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
(Circular  No.  2S84] 
43  CFR  Part  1820 

Application  Procedures;  Changes  of 
Addresses  of  State  Offices 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Final  rule. 

SUMMARY:  This  final  rulemaking  amends 
43  CFR  Part  1820  to  reflect  the  new 
addresses  of  2  of  the  State  Offices  of  the 
Bureau  of  L.and  Management.  All  filings 
and  other  documents  relating  to  public 
lands  in  the  respective  States  shall  be 
filed  at  the  new  addresses  of  the  State 
Offices  having  jurisdiction  over  the  area 
involved. 

EFFECTIVE  DATE:  June  24, 1988,  for  the 
Nevada  State  Office,  and  September  1, 
1986,  for  the  Colorado  State  Office. 
FOR  FURTHER  INFORMATION  CONTACT 
Eleanor  R.  Schwartz,  (202)-343-8735. 

SUPPLEMENTARY  INFORMATION:  This 
final  rulemaking  reflects  the 
administrative  action  of  relocating  2  of 
the  State  Offices  of  the  Bureau  of  Land 
Management. 

It  changes  the  addresses  for  the  filing 
of  documents  relating  to  public  lands  in 
several  States,  but  makes  no  other 
changes  in  filing  requirements. 
Therefore,  this  amendment  is  published 
as  a  final  rulemaking  with  the  effective 
date  shown  above. 

The  Department  of  the  Interior  has 
determined  that  because  this  rule  is  an 
administrative  action,  it  is  not  a  major 
rule  for  purposes  of  E.0. 12291,  and 
neither  an  environmental  impact 
analysis  nor  a  regulatory  flexibility 
analysis  is  required.  There  are  no 
additional  information  collection 
requirements  imposed  by  this  final 
rulemaking. 

List  of  Subjects  in  43  CFR  Part  1820 

Administrative  practice  and 
procedures,  Alaska,  Archives  and 
records.  Public  lands. 

Under  the  authority  of  section  2478  of 
the  Revised  Statutes  (43  U.S.C.  1201), 
Subpart  1821,  Part  1820,  Group  180a 
Subchapter  A,  Chapter  II  of  Title  43  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  1820— (AMENDED] 

1.  The  authority  citation  for  Part  1820 
continues  to  read  as  follows: 

Authority:  R.S.  2478;  43  U.&C.  1201, 
unless  otherwise  noted 


2.  Section  1821.2-l(d]  is  amended  by 
revising  the  entries  for  the  Colorado  and 
Nevada  State  Offices  to  read  as  follows: 

§1821.2-1    [Amandad] 

•  *  *  «  * 

(d)  *  *  * 
State  Office  and  Area  of  Jurisdiction 


Colorado  State  Office,  2850  Youngfield 
Street.  Lakewood,  Colorado  80215 — 
Colorado  and  Kansas 


Nevada  State  Office,  850  Harvard  Way, 
P.O.  Box  12000,  Reno,  Nevada  89520— 
Nevada 

•        •        •        *        * 

Dated:  (una  24, 1986. 
|.  Steven  Giilea, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  86-14650  Filed  6-27-86:  8:45  am] 

BOXJNQ  CODE  3410.S4-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Flood  Insurance 
Adminiatration 

44  CFR  Part  64 
[Docket  No.  FEMA  6718) 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY^  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has  been 
authorized  under  the  National  Flood 

Insurance  Program  (NFIP),  that  are 
suspended  on  the  effective  dates  listed 
within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  conununity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 

FOR  FURTHER  INFORMATION  CONTACT: 

Prank  H.  Thomas,  Assistant 
Administrator,  O^ice  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street  Southwest  Room  416, 
Washington,  DC  20472. 

SUPPLEMENTARY  INFORMATION: 

The  National  Flood  Insurance 
Program  (NFIP),  enables  property 


owners  to  purchase  flood  insurance  at 
rates  made  reasonable  through  a 
Federal  subsidy.  In  return,  commimities 
agree  to  adopt  and  administer  local 
floodplain  management  measures  aimed 
at  protecting  lives  and  new  construction 
from  future  flooding.  Section  1315  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  (42  U.S.C.  4022).  prohibits 
flood  insurance  coverage  as  authorized 
under  the  National  Flood  Insurance 
Program  (42  U.S.C.  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
management  measures  with  effective 
enforcement  measures.  The  communities 
hsted  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  Part 
59  et  seq.).  Accordingly,  the 
communities  are  suspended  on  the 
effective  date  in  the  fourth  column,  as  of 
that  date,  flood  insurance  is  no  longer 
available  in  the  community.  However, 
those  communities  which,  prior  to  the 
suspension  date,  adopt  and  submit 
documentation  of  legally  enforceable 
floodplain  management  measures 
required  by  the  program,  will  continue 
their  eligibility  for  the  sale  of  insurance. 
Where  adequate  documentation  is 
received  by  FEMA,  a  notice 
withdrawing  the  suspension  will  be 
published  in  the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a]  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Deputy  Administrator  finds  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  6- 
month,  90-day,  and  30-day  notfication 
addressed  to  the  Chief  Executive  Officer 
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thai  the  community  will  be  suspended 
unless  the  required  Qoodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  US.C. 
605(b).  the  Deputy  Administrator. 
Federal  Insurance  Administration. 
FEMA.  hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 


Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  futiu^ 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 


each  entry,  a  complete  chronology  of 

effective  dates  appears  for  each  listed 

community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  »eq.. 
Reorganization  Plan  No.  3  of  1978.  E.O.  ia27. 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 
§64.6    List  Of  •Mgibl*  comiTNintli**. 


Convnunrty  No. 


EH»cll¥e  d«lM  o«  •ullWfti*ion/(ane*ta1ion  o« 

tttB  ol  flood  i>mnnc8  m  conwnwuty 


S(MOW  ■ood  huaid 


OMa' 


REOON  VW— Mmmm.  OONWeRaKMS 


Cotorado.. 

UMh. 

Do... 


Piwii   Gounty.    unmcofporaMd 

Qtanwood.  *mn  oi.  Sakiw  CouMy 
KMm     CouMy.     uninoaiporaM 


080272.. 
490126. 


490063 


JWW  30.  1975.  Em«».  Ml  1.  1»«-  "•*•  •"I' 


1, 1966.  Siap. 
jHly'  1.  1977.  brm^.  Ml  1.  1«86.  R**,  Mi 

1.  1906.  Suap 
July  1.  1975,  Emwfl..  SJi  1.  1966,  R«a.  Ml 

t.  1966.  SMp^ 


July  12,  1977_ 


Oel  22,  1976.. 
Jan  10,  1878.. 


Jidy  1.1866. 
Do. 
Da 


06.. 


SI.  Gaorga.  lown  oi,  CMtandKi 

County 
Woodbuy,  toMi  at.  Wuhinglon 

Oourdy. 


500320A..... 
500314A...- 


Oct  a  1975,  EflWig-.  ^I*-  ^-  ^*'-  ''•8- 

JUy  3.  1966,  Suv. 
Jino  21.  1976,  Eraarg..  No».  1.  1886.  Rafl.. 

July  3.  1866.  Su^i. 


A^.  11. 197S  and  Sapt  27. 198S. 
Jwt  17.  1975  and  Nov.  1.  1965.... 


July  3. 18 
Do. 


Region  IV 


aaawarton.  kMn  oL  Lamar  County. 


010134B.. 


Aug.  2^  1874.  Bnaxg..  July  3.  1866.  Rag..  Jiiy 
3.181-  - 


Si^  20.  1874.  Oct  24,  1875  and 
July  3,  1866. 


Da 


IV 


Fitmou8«.     dty     o(.      PandMon 

County. 
Floranoa.  dty  o<,  Boona  County — 

Ubarly.  dty  o«.  Casay  County. ..„ 

Uoooln    County,     unmcotporalad 

town     o(.     Onakm 


Coiaity. 

Robbina.  «o«m  a(,  Moore  County .. 

Ronda.  toMi  ol.  Wflkaa  County  „.. 
VMeae.  tomin  o«.  Bufka  County... 
GMord.  lo«n  ol.  Hampton  County 

Latia,  town  ol,  DBon  County 

Sahida.  loiMi  ol,  Saluda  County... 

Ctfmn.  d^  Ol.  McMkm  County 


NO..  5.  1975.  Ema.*.  July  3.  1966.  Rag..  July    May  24   1874.  Od  IS.  1976  and 


3.  1966.  Soap 
tpi.  5,  1977.  Enwg..  JUy  3.  1986,  Rag.,  JJy 

3,  1866.  Suap. 
May  It  1877.  Emerg,  July  3,  1986.  Rag,  J»^ 

3.  I98ew  Suap. 
Dae.  27.  1979,  Emaig..  J«<y  3,  1966,  Rag.,  Jiiy 

S.  1886.  Sutp. 
Vm.  17,  1960,  Emeig,  July  3,  1986.  Rag.,  July 

3.  1966.  Sum. 
Apr.  16,  1978.  Emaig,  July  3,  1966.  Rag.,  July 

3,  1986.  Suap. 
Fab.  23,  1978,  En«a.y.,  July  3.  1986,  Rag.,  July 

3.  1986.  SuV^ 
Fab.  18.  1976,  Emarg,  July  3,  1986.  Hag.,  July 

3,  1968,  Suap. 
Mwdi  11,  1976,  amaig..  July  3.  1966.  Rag., 

Jidy  3.  1988,  Suv>. 
Oct  29,  1974,  Emarg..  July  3,  1966,  Rag..  J«<y 

Juna  26.  1875.  EaMrg..  July  3.  1966,  Hag..  JJy 
3.  1966.  Suap. 

July  31.  1975,  EiMr».  July  3,  1986.  Rag..  JJy 
3.188e,Suip. 


Ji^  3   1 
Fab.  1,  1874.  Fab.  2a  1876  and 

July  3.  1866. 
May  24,  1974.  Fab.  27.  1976  and 

July  3,  1986. 
Aug.  26,  1977  «»d  Ji<y  3.  1986 


July  11. 1975  and  Jidy  3.  1866 

Nov   22,  1974,  Fab.  1,  1980  and 

July  3.  1966. 
Sapt  6,  1974,  May  14.  1976  and 

Ju^3.  1986. 
July  25,  1975  and  Jidy  3. 1886 

March  26,  1976  and  Jidy  3.  1886... 

Juta   14,    1874.   March   5.   1876 

Wid  July  3,  1966. 
Juna  28,  1974,  Apr  9,  1976,  Mm 

3.  1977,  Juna  27,  1960  and  Jidy 

3   1908 
Mwch  8,  1974,  Sapt  3.  1978  and 
July  3.  1866. 


y3.18l 
Da 
Da 
Da 
Da 
Da 
Da 
Da 
Da 
Da 
Da 

Da 


Michigin. 

Do 

Do... 
viaao 
Do. 


Coiaily.    uninoocporalad    1802438- 


Aranac.     loaMiaHp     ol.     Arenac 

Courty 
Brooks,    township    ol.    Newaygo 

County. 
SWawanBO.         township         ol, 

StiaNWsaa  CoiaMy 
npaatona  CourNy.  unncorporated 


Wadana   County,    uiiiiujiporalad 


260251 B 

260467A 

260523A 

2706278 

2706378 -.. 


tm^  26.  1975,  Erearg.  July  3.  1866.  Rag,  Jidy 

3  1986,  8uv>. 
Aug.  16.  1874.  Enwrg.  July  3.  1966.  Rag.,  Jidy 

3,  1966.  SMp. 
Sapt  23.  1976.  Emarg.,  July  3,  1966.  Rag.,  Jidy 

3,  1988.  Suap. 
Sapt  to,  1961,  Emarg..  Jidy  3.  1986.  Rag.,  .fedy 

3,  1986.  Suap. 
Apr.  15.  1974.  Emarg..  Jidy  3.  1886,  Rag,  Mf 

3,  1966,  SiMp. 
May  7.  1974,  Emarg^,  July  3,  1966.  Rag.  My 

3.  1966.  Suap. 


Dac  27,  1974.  Sipt  2.  1877  an 

July  3.  1986. 
Aug.  16.  1974.  Jina  25.  1976  art 

Jidy  3.  1866. 
July  16.  1975  and  Jidy  3.  1866..- 

Od  10,  1975  and  Jidy  3,  1968... 

July  27,  1979  and  Jidy  >.  1866... 

Aug  18.  1877  and  July  3.  1986.. 


Da 
Oa 
Da 
Da 
Oa 
Da 
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Slala 


Locadon 


Community  Na 


Eftectlva  dates  of  authortzaHon/cancalMion  ol 
sale  ol  nood  inauranoa  In  oommurdty 


Special  flood  hazard  areas 


Reqion  VN 


Kansas.. 


Canay.     dty     ol.     Idordgoniary 
County. 


2002306.. 


Aug  4,  1976,  Emaig.,  July  3,  1966,  Reg.,  July 
3. 1986,  Suap. 


Fab   IS.  1974,  Oct  24,  1975  and 
July  3,  1968. 


Do. 


REOONl 

MassachuMtIs 

MarsMald.    tovwi    d.    Plymouth 

250273C _ 

Jan.   14,  1972,  Emarg.,  Oct  14,  1977,  Reg.. 

Aug  30.  1974.  Oct  14.  1977,  Od 

July  3.  1966. 

County. 

July  3.  1986.  Suap. 

1,  1983  and  July  3,  1966 

Do. 

Sloneham,    town    ol,    MMdioaax 

2502158 

Oct  3,  1975,  Emerg.,  July  3,  1986,  Rag..  July 

Aug  2,  1974.  Dac.  13.  1977,  July 

Do 

County. 

3,  1986.  Susp 

3.  1986 

0? 

Easdiwn.    town    ol.    Bamatable 

250006C 

March  1,  1974,  Emarg.,  Jidy  3,  1986,  Reg.,  July 

March  22,  1974,  Aug.  13,  1976. 

Do. 

County. 

3.  1986.  Suap. 

oa  1,1963  and  July  3.  1966 

Do.                     „    

Oannla.     town     ol.     Bamstabia 

2S0005C 

Dec  10.  1971,  Emarg.,  Oct  8,  1976.  Reg..  July 

July  26,  1974.  Oct  8.  1976.  Oct 

Do 

Courdy. 

3.  1986.  Suap. 

1.1963  and  July  3.  1986. 

Vermont _.. 

St  Johnabury,  town  ol,  Caledonia 

5000318..- 

Apr.  30.  1974.  Emerg.  July  3,  1966,  Rag.  July 

Aug   2.  1974.  Jan    14.  1977  and 

Do. 

County. 

3,  1986,  Susp. 

July  3. 1986. 

REaiONN 


New  JSTMy »....»..« 

Pequannocfc,  lownsh^  of,  Monta 
County. 

3453118 

July  17,  1870,  Emarg..  May  21,  1871.  Reg. 
July  3,  1986,  Susp. 

May  21,  1971,  July  1,  1974,  Sapt 

Da 

3,  1976  and  July  3,  1986. 

New  Vorfc ... 

3606178 

June  10,  1975.  Emerg..  July  3.  1966.  Reg..  July 

tV    5,   1974,  July  9,   1976  and 

Do. 

County 

3.  19e6.SuspL 

July  3.  1986. 

Do 

Geneeee  Counties. 

3609650  

Aug.  21.  1974,  Emerg.,  Oct  7.  1963,  Reg.  July 
3.  1966.  Suap. 

May   24.    1974.   June  11.    1976. 

Do 

May  14.  1982.  Oct  7.  1983  and 

July  3,  1986. 

Do 

BoMon.  town  d,  Wanan  County 

360869C 

July  23.  1975.  Emerg..  July  3.  1966,  Reg.,  July 
3,  1986,  Suap. 

Oct.  18,  1974,  July  Z  1976,  Feb. 
4,  1977  and  July  3.  1986. 

Do. 

Do 

wmtanaa,  KMn  oi.  Washington 
County. 

361238A. 

Jwi.  21,  1977.  Emerg..  July  3.  1986.  Reg..  July 
3.  1986,  Suep. 

Dec  23,  1977  and  July  3.  1988 

Do. 

Do 

Greenwich,  town  ol.  Washington 
County. 

361233B 

Feb.  14.  1977,  Emerg..  July  3,  1986,  Reg.,  July 
3,  1968,  Suap. 

Sept.  24.  1976  and  July  3.  1966..... 

Do. 

Do.-. 

Eaalon.    town    ol.     Washmglon 

3612248 

June  17,  1976,  Emerg.,  July  3,  1968,  Reg..  July 

Dec  20.  1974,  July  23,  1976  and 

Da 

County. 

3,  1966.  Suap. 

July  3.  1986 

Do .    -    .     ..... 

Patter  aon.  town  or,  Putnam 
County. 

381023 

Mwch  21.  1975.  Emerg.,  July  3,  1986,  Reg., 
July  3.  1966,  Susp. 

Apr  12,  1974.  Apr  23.  1976  and 
July  3.  1986. 

Da 

Do. 

Orasdan,  town  of,  Washington 
County 

3ei410A 

Jan.  25,  1977,  Emarg.,  July  3,  1966.  Rag..  July 
3,  1986,  Susp. 

Fab.  14.  1975  and  July  3.  1986 

Do. 

Do- 

North  Salem,  town  ol,  Westchest- 

361240A.  

Fab.  18.  1976.  Emerg,  July  3,  1986.  Reg.,  July 

Jan.  31.  1975  and  July  3.  1986 

Da 

er  County. 

3.  1986.  Suap. 

REOMNltl 

Brady-a  Bend,  lownahip  of.  Arm- 

afrong  County 
KMsfinnQ,  bOfOUQn  of,  AnTwkonQ 

County. 

421302.. 
420096B...      . 

420900 

Apr.  22.  1976.  Emerg..  July  3.  1966.  Reg..  July 

3,  1966,  Susp. 
June  18,  1984,  Emerg^  July  3,  1966,  Rag,  Jidy 

3.  1986.  Suap. 
Feb.  10,  1976,  Emerg.,  July  3,  1966.  Reg..  Jidy 

3.  1986,  Suap. 

Nov.  29,  1974,  «id  Dec  28.  1979 .. 

May  31.  1974.  May  21.  1976  and 

July  3,  1986. 
June   14,    1974,   Sept    10,   1876 

and  July  3,  1986. 

Do. 

Do .,„ 

Do. 

C19       , 

Da 

WMtRtoralmi  County, 

Reoion  IV 


KanbKliy- 


wmcheatai.  dty  ol.  Ctarti  County 2100568 


Fab.  27.  1975.  Emarg..  July  3,  1966.  Reg.,  July 


May  31,  1974,  Sept.  3,  1976  and 
July  3.  1966. 


Do 


REOIONV 


OMa. 


Bucyrua,  cHy  ol.  Otaadort  County. 


390080C.. 


Mwch  21.  1876.  Emarg..  July  3.  1866.  Reg.. 
July  3.  1886.  SuapL 


Nov.  16.  1873,  May  21,  1876  1 
July  3,  1886. 


Da 


ReOWN  VII 


Do- 


Oo- 


Oa. 


Ford       County, 

Hays,  dty  of,  ERa  County 

EHa  County, 


Pawnee    Rodi.    dty    ol. 
County. 


2001018. 
2000968.. 
2000848.. 

2000218.. 


Mvch  26.  1961.  Emerg..  July  3,  1966,  Reg., 

July  3,  1986,  Suap 
Jan.  17,  1974.  Emerg..  July  3,  1986,  Reg..  July 

3. 1966.  Suap. 
Feb.  5.  1979  Emerg..  July  3.  1966.  Reg,  July 

3.  1966,  Susp. 
May  10.  1975.  Emerg..  Jan.  14,  1977,  Reg . 

Jidy  3.  1966.  Suap. 


Dec  6.  1977  and  July  3.  1966. 


Jan  23,  1974.  Nov.  28.  1975  ar 

July  3.  1966. 
Od  16.  1977  and  July  3.  1966. 

Jan.  10.  1975.  Jan.  14,  1977  m 
Julys,  1866. 


Da 
Da 
Da 
Da 


REOOmDC 


CaMomla. 


Dal  Noria  Coiaity.  unlnoorporalad 


065025. 


Sapt  4.  1870.  Emarg..  Jan.  14,  1863,  Rag., 
July  3,  1886,  Suap. 


Dac.  27.  1874.  Apr.  4.  1976.  Jan. 
24.  1963  wd  July  3.  1966. 


■  Dale  oertam  Federal  aasistanca  no  longer  waiehls  In  apedal  Hood  hazard 
Coda  tor  reedkig  5th  columrr.  Emerg— Emergency,  Reg— Regular:  Susp 

Franci*  V.  Reilly. 

Deputy  Administrator,  Federal  Insurance 
Administration. 

(FR  Doc.  88-14631  Filed  6-27-66;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

lFCCW-291] 

Managing  Director  AuttHKlty  Now 
Delegated  to  ttie  Ctwinnan  Concerning 
Settlement  of  Claims  Within  the 
Purview  of  the  Military  Personnel  and 
Civilian  Employees'  Claims  Act 

AQENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 


r.  This  action  (Order)  transfers 

to  the  Managing  Director  authority  now 
delegated  to  the  Chairman  concerning 
settlement  of  claims  within  the  purview 
of  the  Military  Personnel  and  Civilian 
Employees'  Claims  Act,  31  U.S.C.  3701 
and  3721.  formerly  31  U.S.C.  240-243. 
This  action  is  taken  to  promote  the 
conservation  of  administrative 
resources  and  efficiency. 
EFFECTIVE  DATE:  July  21. 1966. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  MuUins,  Office  of  General 
Counsel.  (202)  254-6530. 
SUPPLEMENTARY  INFORMATKMC 

Order 

In  the  matter  of  amendment  of  55  0.211(d) 
and  0.231(f)  of  the  Commission's  Rules  to 
transfer  to  the  Managing  Director  authority 
now  delegated  to  the  Chairman  concerning 
settlement  of  claims  within  the  purview  of  the 
Military  Personnel  and  Civilian  Employees' 
Claims  Act,  31  U.S.C.  3701  and  3721,  formerly 
31  U.S.C.  240-243. 

Adopted:  June  10, 1988. 

Released:  June  12, 1986. 

By  the  Commission. 

For  the  purpose  of  promoting  the 
conservation  of  administrative 
resources  and  efficiency,  we  are 
transferring  to  the  Managing  Director 
authority  now  delegated  to  the 
Chairman  to  act  upon  the  disposition  of 
certain  claims  arising  under  the  Military 
and  Civilian  Employees'  Claims  Act.  31 
U.S.C.  3701,  3721.  formerly  31  U.S.C. 
240-243.  The  Act  provides  for  the 
disposition  of  claims  brought  by  an 
officer  or  employee  of  the  Federal 
Government  "for  damage  to.  or  loss  of. 
personal  property  incident  to  service." 
Under  this  transfer  of  delegated 
authority,  the  Managing  Director,  with 
the  concurrence  of  the  General  Counsel, 
may  act  on  claims  not  to  exceed  $6,500 
filed  pursuant  to  the  Military  Personnel 
and  Civilian  Employees'  Claims  Act. 

Accordingly,  0.211(d)  of  the 
Commission's  Rules,  which  relates  to 
authority  delegated  to  the  Chairman  is 
amended  to  delete  all  reference  to  the 


settlement  of  claims  within  the  purview 
of  the  Military  Personnel  and  Civilian 
Employees'  Claims  Act.  Section  0.231(0. 
concerning  authority  delegated  to  the 
Managing  Director,  is  amended  to 
empower  the  Managing  Director  to  act 
upon  the  disposition  of  personal 
property  claims  in  the  manner  and  to  the 
extent  described  above.  Finally,  we  are 
adopting  editorial  amendments  to 
0.211(d)  to  reflect  this  action. 

We  find  that  prior  notice  and 
comment  procedures  are  unnecessary  to 
implement  the  rule  amendments 
proposed  in  the  attached  Appendix 
because  these  amendments  involve 
general  rules  of  agency  organization, 
practice  or  procedure.  See  5  U.S.C. 
S  553(b)(3)(A). 

Ust  of  Subjects  In  47  CFR  Part  0 

Authority  delegation  (Government 
agencies). 

In  view  of  the  foregoing  and  pursuant 
to  Sections  4  (i)  and  (j)  of  the 
Communications  Act  of  1934.  as 
amended.  It  Is  Hereby  Ordered  that  Part 
0  of  the  Commission's  Rules  is  amended 
as  set  forth  below,  effective  July  21. 
1986. 

Federal  Communications  Commission. 

WUlian ).  Tricarico, 

Secretary. 

Chapter  I  of  Title  47  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  stat,  47  U.S.C 
154,  303  as  amended.  1066, 1082. 

2.  Section  0.211(d)  is  revised  to  read 
as  follows: 

§0^11    Cha^maa 

*  *        •        •        • 

(d)  To  act  within  the  purview  of  the 
Federal  Tort  Claims  Act,  as  amended,  28 
U.S.C.  2672,  upon  tort  claims  directed 
against  the  Commission  where  the 
amount  of  damages  does  not  exceed 

$5,000. 

»        •        •        •        * 

3.  Section  0.231(f)  is  revised  to  read  as 
follows: 

$  0.231    Authority  deiegatod. 

♦  «        *        •        * 

(f)  The  Managing  Director,  or  his 
designee,  upon  securing  the  concurrence 
of  the  General  Counsel,  is  delegated 


authority,  within  the  purview  of  the 
Federal  Tort  Claims  Act.  as  amended.  28 
U.S.C.  2672,  to  grant  tort  claims  directed 
against  the  Commission  where  the 
amount  of  the  claim  does  not  exceed 
$5,000.  In  addition  thereto,  the  Managing 
.  Director,  or  his  designee,  upon  securing 
the  concurrence  of  the  General  Counsel, 
is  delegated  authority  to  act  in  the 
disposition  of  claims  arising  under  the 
Military  Personnel  and  Civilian 
Employees'  Claims  Act.  as  amended.  31 
U.S.C.  3701  and  3721.  where  the  amount 
of  the  claim  does  not  exceed  $8,500. 
***** 

[FR  Doc.  8ft-14568  Filed  8-27-86:  8:45  am) 

BHJJNO  COOC  t712-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  10 

Law  Enforcement;  Addresses  of 
District  Offices 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 


summary:  The  Service  amends  50  CFR 
10.22  to  update  the  list  of  addresses  and 
telephone  numbers  of  its  law 
enforcement  district  offices.  This  rule 
changes  the  telephone  number  for  the 
Denver.  CO.  and  Atlanta.  GA.  district 
offices  and  the  address  for  the 
Anchorage.  AK,  district  office;  it  also 
adds  a  telephone  number  for  the  Boston, 
MA.  district  office. 

EFFECTIVE  DATE:  This  rule  is  efFective  on 
June  30, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L  Striegler.  Division  of  Law 
Enforcement.  Fish  and  Wildlife  Service. 
U.S.  Department  of  the  Interior,  P.O.  Box 
28006.  Washington.  DC  20005  (202)  343- 
9242. 

SUPPt^MENTARY  INFORMATION:  The 
Department  of  the  Interior  has 
determined  that  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act  do 
not  apply  to  this  action,  since  only 
addresses  and  telephone  numbers  of  the 
Service's  law  enforcement  offices  are 
being  updated. 

Also,  since  this  amendment's  effect  is 
purely  administrative  in  nature  and  does 
not  change  agency  procedure,  the 
"notice"  requirement  of  5  U.S.C.  553(b) 
are  not  applicable.  In  addition,  it  is  not  a 
substantive  rule  requiring  a  delayed 
effective  date  under  5  U.S.C.  553(d). 


3 j^AJIAVA  '^Od  "^^i^" 
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This  amendment  was  prepared  by 
Margaret  Culbreath  Cash.  Regulations 
Coordinator,  Division  of  Law 
Enforcement. 

List  of  Sub}ect8  in  50  CFR  Part  10 

Exports,  Fish,  Imports.  Law 
enforcement  oncers.  Wildlife. 

PART  1&-{  AMENDED] 

Accordingly,  910.22  of  Subchapter  B. 
Chapter  1  of  Title  50,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  Lacey  Act,  82  Stat  887,  as 
amended.  63  Stat.  89,  74  Stat.  753,  and  83  StaL 
281;  Blacl(  Bass  Act.  sec  5,  44  Stat.  576,  as 
amended,  46  Stat.  846;  Migratory  Bird  Treaty 
Act,  sea  3. 40  Stat.  755,  Bald  Eagle  Protection 
Act,  sec  2.  54  Stat.  251;  Tariff  Classification 
Act  of  1962.  sea  102,  78  Stat.  73-74, 19  U.S.C. 
1202,  Schedule  1,  Part  15D,  Headnote,  2(d). 
'Tariff  Schedules  of  the  United  States"; 
Endangered  Species  Act  of  1973,  sec.  11(f).  87 
SUt  884;  Fish  and  Wildlife  Act  of  1956,  sea 
13(d),  86  Stat.  90S  amending  85  Stat.  480; 
Marine  Mammal  Protection  Act  of  1972,  sec. 
112(a),  86  Stat.  1042.  Pub.  L  97-79,  95  Stat. 
1072;  18  U.S.C.  3371-3378.  unless  otherwise 
noted. 

2.  The  telephone  number  for  the 
Atlanta.  GA.  district  office  is  change  to 
read  "404-331-5872." 

3.  The  telephone  number  "817-965- 
2298"  is  added  to  the  entry  for  the 
Boston.  MA.  district  office. 

4.  The  telephone  number  for  the 
Denver.  CO.  district  office  is  changed  to 
read  "303-236-7540." 

5.  The  address  for  the  Anchorage.  AK. 
district  is  changed  to  read  "P.O.  Box 
92597.  Anchorage.  AK  9950^-2597, 
Telephone:  907-786-3311." 

Dated:  June  16, 1986. 
P.  Daniel  Smith, 

Deputy  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parka. 
(FR  Doc.  86-14680  Filed  6-27-88;  8:45  am] 

BHiJNQCOOC  4310-CS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

Atlantic  Sea  Scallop  Fist>ery; 
Correction 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Emei^gency  interim  rule; 
correction. 

summary:  NOAA  issued  an  emergency 
interim  rule  delaying  implementation  of 


Amendment  1  to  the  Fishery 
Management  Plan  for  Atlantic  Sea 
Scallops  (FMP)  and  reestablished  the  35- 
meats-per-pound  standard,  to  be 
effective  April  2, 1986.  Through  an 
oversight,  the  effective  date  was 
published  as  April  4, 1986.  This  notice  is 
intended  to  avert  any  public  confusion 
that  might  have  occurred. 

FOR  FURTHER  INFORMATION  COWTACT: 

William  B.  Jackson,  Fishery 
Management  Specialist,  NMFS,  202-673- 
5315. 

SUPPt.EMENTARY  INFORMATION:  NOAA 
issued  an  emergency  interim  rule  (April 
8, 1988,  51  FR  11927)  delaying 
implementation  of  Amendment  1  to  the 
FMP  with  an  erroneous  effective  date  of 
April  4, 1986.  Administrative  procedures 
delayed  filing  with  the  Office  of  the 
Federal  Register  until  April  4, 1988,  and 
an  editorial  oversight  failed  to  make  the 
effective  date  read  April  2, 1986.  NOAA 
wishes  to  alleviate  any  public  confusion 
which  might  have  occurred  due  to  this 
oversight. 

In  the  Federal  Register  of  April  8, 
1986.  FR  Doc.  86-7919,  on  page  11927, 
second  column,  the  elective  date  is 
changed  from  "April  4. 1986"  to  "April  2, 
1986". 

Dated:  June  23. 1988. 
Ridianl  B.  Roe. 

Director,  Office  of  Fisheries  Management, 
National  Marine  Fisheries  Service. 
(FR  Doc  86-14554  Filed  6-27-66;  8:45  amj 
MLUNQ  COOC  seio-za-M 


50  CFR  Part  653 
[Docket  No.  60617-6117] 

Drum  Hshery  of  tt>e  Gulf  of  Mexico 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Emergency  interim  rule. 

SUMMARY:  NOAA  issues  an  emergency 
interim  rule  for  the  management  and 
conservation  of  the  drum  fishery  of  the 
Gulf  of  Mexico.  The  rule  (1)  limits  the 
total  directed  net  harvest  of  red  drum 
from  the  fishery  conservation  zone  to 
one  million  pounds.  (2)  estabhshes 
permit  requirements  and  onboard 
observer  needs  for  vessels  conducting 
directed  net  fishing  for  red  drum,  (3) 
specifies  re(>oriing  requirements  for 
owners  or  operators  of  vessels  engaged 
in  directed  net  fisheries  for  red  drum,  for 
spotter  aircraft  pilots,  and  for  net 
vessels  with  an  incidental  catch  of  red 
drum,  and  (4)  provides  for  closure  of  the 
red  drum  directed  net  fishery  when  the 
TDNH  level  has  been  reached.  The 
intended  effects  of  this  rule  are  to  (1) 
recognize  the  concerns  and  efforts  to  the 


coastal  states  to  manage  and  conserve 
red  drum  and  to  support  these  efforts  to 
the  extent  permitted  by  applicable 
federal  law,  (2)  prevent  excessive  taking 
of  the  resource  until  the  Secretary  of 
Commerce  implements  a  fishery 
managment  plan  for  the  drum  fishery, 
and  (3)  obtain  the  greatest  amount  of 
scientific  information  possible  during 
the  emergency  period  for  use  in 
preparation  of  a  Secretarial  plan. 

EFFECTIVE  DATES:  For  a  period  of  90 
days  beginning  0001  hours,  k>cal  time, 
June  25, 1986,  through  2400  hours,  local 
time,  September  23, 1986,  except  for 
§§  653.4  and  653.5.  This  rule  is  being 
issued  prior  to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  of  the 
information  requirements  in  S§  653.4 
and  653.5.  When  OMB  approval  is 
received,  a  notice  will  be  published  in. 
the  Federal  Register  making  this  section 
effective. 

ADDRESS:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from  and  comments  on  this  rule  may  be 
sent  to  Donald  W.  Geagan,  Southeast 
Region,  National  Marine  Fisheries 
Service,  9450  Koger  Boulevard,  St. 
Petersburg,  Florida  33702. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  W.  Geagan,  813-693-3722. 

SUPPlfMENTARY  INFORMATION:  Under 
section  305(e)(1)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  the  Secretary  of 
Commerce  (Secretary),  upon  finding  that 
an  emergency  exists  involving  any 
fishery,  may  promulgate  emergency 
regulations  deemed  necessary  to 
address  that  emergency.  Those 
regulations  may  remain  in  effect  for  no 
more  than  90  days  unless  extended  in 
accordance  with  section  305(e)(1)  of  the 
Magnuson  Act.  The  Secretary  has 
determined  that  an  emergency  exists 
with  regard  to  the  red  drum  fishery  of 
the  Gulf  of  Mexico.  Therefore.  NOAA 
issues  this  emergency  interim  rule 
implementing  regulations  deemed 
necessary  to  respond  to  the  emergency. 

Background 

Red  drum  [Sciaenops  oceUatus), 
commonly  referred  to  as  red  fish,  is  one 
of  the  most  important  fishery  resources 
of  the  Gulf  of  Mexico.  Traditionally  it 
has  been  both  sought  after  by 
recreational  anglers  and  harvested  for 
commercial  distribution. 

Red  drum  stocks  occur  both  in  inshore 
coastal  areas  such  as  bays,  lagoons, 
bayous,  etc..  and  offshore  in  deeper 
waters.  Generally,  the  larger  fish,  which 
comprise  the  spawning  stocks,  are  found 
in  large  schools  in  onshore  waters. 
Conversely,  the  inshore  coastal  waters 
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serve  as  habitat  for  the  juvenile  red 
drum. 

Historical  landings  data  (1979-1985) 
demonstrate  three  signiHcant 
phenomena  which  are  occurring  in  the 
fishery.  First,  harvest  has  shifted  from 
being  primarily  recreational  to  being 
predominately  commercial.  Second,  the 
primary  geographical  location  of 
commercial  harvest  moved  from  State 
waters  to  the  fishery  conservation  zone 
(FCZ).  Third,  there  has  been  a  marked 
increase  in  the  commercial  harvest  of 
red  drum.  The  latter  two  phenomenon 
give  rise  to  the  Secretary's  finding  that 
an  emergency  exists  regarding  the  red 
drum  fishery. 

Table  l.— Red  Drum  Landings  From  twe 
Gutf  OF  Mexico.  197»— 1985 
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During  1984  and  1985  there  was  a 
substantial  increase  in  the  commercial 
landings  of  red  drum  and  a  significant 
increase  in  the  percentage  of 
commercial  harvest  being  taken  from 
the  FCZ.  During  this  some  period 
recreational  harvest.  90  percent  of  which 
occurs  in  State  waters,  has  declined. 

The  increased  catch  of  red  drum  from 
the  FCZ  was  triggered  by  the  recent 
national  popularity  of  the  seafood  dish 
"blackened  redfish"  and  the  coincident 
increase  in  the  exvessel  value  of  red 
drum.  Demand  for  red  drum  has  far 
exceeded  the  capacity  of  the  inshore 
commercial  fishery  and  stimulated  the 
harvest  of  red  drum  from  the  FCZ.  In 
1983,  only  216.000  pounds  were 
commercially  harvested  from  the  FCZ; 
in  1985,  that  number  had  soared  to 
3,452,000  pounds.  To  date,  1986  landings 
data  indicate  no  abatement  of  this  and 
currently  available  information  clearly 
demonstrates  a  continuing  rise  in 
commercial  red  drum  harvest  from  the 
FCZ.  At  a  hearing  before  the  House  of 
Representatives  Subcommittee  on 
Fisheries  and  Wildlife  and  the 
Environment  in  New  Orieans,  Louisiana 
on  June  2, 1986,  testimony  was 
presented  that  two  vessels  alone  had 
harvested  3.4  million  pounds  from  the 
FCZ  during  the  first  five  months  of  1986 
and  "would  have  harvested  20  million 


pounds  if  markets  had  existed."  Catches 
during  the  first  5  months  of  1966 
exceeded  landings  for  all  of  1985. 
O^icial  landing  records  for  January  1 
through  June  1. 1988,  totaled  5.2  million 
pounds.  These  data  are  preliminary  and 
actual  total  landings  may  be  greater. 

At  present,  only  the  inshore 
component  of  this  fishery  shows 
evidence  of  overfishing  in  some  areas  of 
the  Gulf  of  Mexico.  However,  the 
significant  increase  in  the  harvest  of 
large  adult  red  drum  in  the  FCZ,  which 
is  the  brood  stock  for  the  resource,  has 
raised  concerns  regarding  the  biological 
integrity  of  the  fishery.  Fishery  scientists 
do  not  know  the  impact  to  date  of  this 
increased  harvest  on  the  offshore  red 
drum  stock  but  believe  harm  to  the 
resource  may  occur  if  uru^stricted 
harvest  of  the  brood  stock  continues. 
This  concern  is  particularly  acute 
because  of  the  depressed  biological 
status  of  the  inshore  fishery  in  some 
State  areas,  and  the  fact  that  long-lived 
species  of  fish  such  as  red  drum  are 
especially  sensitive  to  unrestricted 
harvest. 

Commercial  fishing  for  red  drum  in 
the  FCZ  is  conducted  almost  entirely 
with  purse  seines  though  other  types  of 
net  gear  may  prove  equally  as  effective. 
Purse  seines,  when  deployed  under  the 
direction  of  spotter  aircraft  have  proven 
extremely  efficient  with  catches  of 
50,000  pounds  or  more  per  set  not 
uncommon  and  frequently  range  up  to 
150,000  pounds  by  some  vessels. 

Commercial  net  fishermen  harvesting 
red  drum  in  the  Gulf  of  Mexico  FCZ 
have  a  vested  interest  in  this  fishery. 
Because  of  limited  information  on  the 
status  of  stocks:  there  exists  a  critical 
need  for  the  fullest  cooperation  from  the 
conunercial  sector  to  enable  the 
acquisition  of  as  much  information  as 
possible  during  the  emergency  period. 

Regulatory  Responses 

To  safeguard  the  red  drum  resources 
from  over  exploitation,  the  Secretary  is 
issuing  this  emergency  interim  rule.  This 
rule  hmits  the  total  directed  net  harvest 
of  red  drum  from  the  FCZ  to  one  million 
pounds  for  the  90-day  effective  period. 
This  action  greatly  reduces  the  potential 
catch  that  could  occur  during  this  period 
and  thus  precludes  possible  excessive 
and  destructive  harvest.  For  example, 
two  purse  seine  vessels  harvested  an 
average  of  700,000  pounds  of  red  drum 
monthly  from  January  through  May  1986. 
At  this  rate  these  two  vessels  could 
easily  harvest  in  excess  of  2.1  million 
pounds  during  a  90  day  period.  If  all 
purse  seine  vessels  actively  fished 
during  this  period,  their  total  harvest 
could  reach  10  million  pounds  with 
proper  market  conditions.  When  the  one 


million  pound  limit  is  reached  or 
projected  to  be  reached,  all  directed  net 
fishing  for  red  drum  in  the  Gulf  of 
Mexico  FCZ  wil  be  prohibited. 

This  restriction  results  in  a  substantial 
limitation  on  red  drum  harvest.  There  is 
no  credible  scientific  evidence  to 
support  the  conclusion  that  more 
restrictive  limitations  in  the  FCZ  are 
warranted  at  this  time.  The  chosen  total 
directed  net  harvest  limit  strikes  a 
balance  between  the  urgent  need  to 
conserve  this  valuable  resource  and  the 
need  to  preserve  the  economic  and 
social  Integrity  of  those  interests,  both 
recreational  and  commercial,  that 
depend  upon  the  resource.  Information 
obtained  during  the  pendency  of  this 
emergency  rule  will  better  enable 
preparation  of  a  Secretarial  plan  to 
manage  and  conserve  the  resource  and 
achieve  optimum  yield  (OY)  from  the 
fishery. 

Further.  NMFS  scientists  conclude 
that  the  singular  best  means  of  acquiring 
the  maximum  amount  of  information 
during  this  emergency  time  period 
involves  a  comprehensive  onboard 
observer  program  coupled  with 
information  obtained  from  spotter 
aircraft  pilots.  Therefore,  commercial 
net  fishermen  fishing  for  red  drum  are 
requested  to  acconmiodate  onboard 
observers  in  their  vessel  operations. 
NMFS  is  arranging  for  two  sources  of 
observers,  i.e.,  scientific  observers  from 
the  Agency,  and  NMFS  trained 
observers,  including  representatives 
from  State  fishery  agencies. 

All  vessels  engaged  in  a  directed  net 
fishery  for  red  dram  in  the  Gulf  of 
Mexico  FCZ  must  obtain  permits  to  fish 
and  are  requested  to  cooperate  and 
accommodate  NMFS  or  NMFS-approved 
observers  aboard.  The  commercial 
sector  is  expected  to  financially 
participate  in  the  acquisition  of  the 
information  necessary  for  the 
preparation  of  an  FMP  by  the  Secretary. 
When  scientific  observers  are 
unavailable  from  either  State  fishery 
agencies  or  NMFS,  owners  or  operators 
of  vessels  engaged  in  a  directed  net 
fishery  for  red  drum  in  the  Gulf  FCZ  are 
expected  to  cooperate  and 
accommodate  NMFS-approved 
observers  at  their  own  expense.  Such 
expenses  borne  by  commercial 
fishermen  are  restricted  to  the 
timeframe  in  which  observers  are 
actually  used  in  commercial  operations. 
Training,  briefing,  and  debriefing  costs 
of  approved  observers  will  be  at  the 
expense  of  NMFS.  Any  financial 
remuneration  of  State  agencies  will  be  a 
matter  between  the  State  agency  and 
the  commercial  vessel  owner  or 
operator. 
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Complementing  these  requirements, 
spotter  pilots  engaged  by  vessels  in  the 
directed  red  drum  net  fishery  must 
submit  specified  fiight  information 
within  24  hours  of  landing  to  a 
designated  representative  of  the  NMFS 
Pascagoula  Laboratory,  Pascagoula, 
Mississippi.  Further,  owners  or 
operators  of  vessels  fishing  nets  in  fion- 
directed  fisheries,  except  shrimp 
fishermen,  must  report  information 
regarding  their  incidental  catch  of  red 
drum  to  this  same  designated 
representative  of  the  NMFS  Pascagoula 
Laboratory  at  least  six  hours  prior  to 
landing  their  incidental  catch. 

The  intent  of  the  reporting 
requirements  and  onboard  obser^r 
programs  is  (1]  to  provide  currenfl 
ongoing  data  of  red  drum  harvesfto 
ensure  a  timely  closure  of  the  fishery 
when  TDNH  is  reached  or  projected  to 
be  reached;  (2)  to  obtain  scientific 
information  essential  for  the  preparation 
of  a  Secretarial  plan;  and  (3)  to  minimize 
costs  to  the  general  taxpayer  for  the 
acquisition  of  this  information.  Because 
commercial  net  fishermen  have  a  vested 
interest  in  this  fishery  the  Secretary 
concludes  they  may  potentially  be 
principal  beneficiaries  from  the 
implementation  of  a  Secretarial  plan 
and  are  therefore  expected  to 
participate  in  the  acquisition  of  essential 
information. 

This  emergency  interim  rule  will 
provide  for  initial  regulation  of  the 
fishery  to  prevent  recruitment 
overfishing  of  the  red  drum  brood  stock 
while  the  Secretary  prepares  a  fishery 
management  plan.  The  Secretarial  plan 
will  remain  in  effect  until  a  fishery 
management  plan  is  prepared  by  the 
Gulf  of  Mexico  Fishery  Management 
Council  and  is  implemented. 

Relation  to  State  Laws 

The  Secretary  recognizes  the 
conservation  and  management  efforts  of 
the  coastal  states  in  the  Gulf  of  Mexico 
with  regard  to  the  red  drum  fishery.  The 
Secretary  desires  to  support  those 
efforts  through  ths  emergency  action  to 
the  maximum  extent  permitted  under 
the  Magnuson  Act,  It  is  the  intent  of  the 
Secretary  to  supplement  the  States' 
efforts  to  conserve  red  drum.  Therefore, 
the  emergency  rule  does  not  supersede 
any  State  landing  laws  which  apply  to 
red  dram.  For  purposes  of  the 
emergency  rale,  a  State  landing  law  is  a 
statute,  regulation  or  ordinance  which 
makes  it  unlawful  to  land  or  possess 
within  the  jurisdiction  of  a  State  any  red 
dram, 

Classificatioa 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 


this  rale  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  provisions  of  the  Magnuson  Act 
and  other  applicable  law. 

The  Assistant  Administrator  also 
finds  for  good  cause  (i.e.,  to  prevent 
recraitment  overfishing  of  the  red  drum 
resource)  that  the  reasons  justifying 
promulgation  of  these  rales  on  an 
emergency  basis  also  makes  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportunity  for  comment  upon,  or  to 
delay  for  30  days  the  effective  date  of 
these  emergency  regulations,  under  the 
provisions  of  section  553(b)  and  (d)  of 
the  Administrative  Procedure  Act. 

The  Assistant  Administrator  has 
determined  that  this  rule  is  implemented 
in  a  manner  that  does  not  directly  affect 
the  approved  coastal  zone  management 
programs  of  Alabama,  Florida. 
Louisiana  and  Mississippi.  Texas  does 
not  have  an  approved  coastal  zone 
management  program.  This 
determination  has  been  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

This  emergency  rale  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  the  Order.  This  rale  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget,  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  procedures  of  that  Order. 

The  Assistant  Administrator  prepared 
an  environmental  assessment  (EA)  for 
this  action  and  concluded  that  there  will 
be  no  significant  impact  on  the  human 
enviroiunent.  A  copy  of  the  EA  is 
available  from  the  Regional  Director  at 
the  Southeast  Region,  NMFS,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida  33792. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  A 
request  to  collect  this  information  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
imder  section  3504(h)  of  the  PRA. 
Comments  should  be  directed  to  the 
Onice  of  Information  and  Regulatory 
Affairs  of  OMB.  Washington.  DC  20503. 
Attention:  Desk  Officer  for  NOAA. 

This  rale  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  the  rale  is  issued  without 
opportunity  for  prior  public  comment. 

List  of  Subjects  in  50  CFR  Part  653 

Fisheries.  Hshing.  Reporting  and 
recordkeeping  requirements. 


Dated:  fune  25, 1986. 
Connen  |.  Bloodin, 

Deputy  Assistant  Administrator  for  Fisheries 
Resources  Management,  National  Marine 
Fisheries  Service. 

50  CFR  is  amended  by  adding  a  new 
Part  653  to  read  as  follows: 

PART  653— DRUM  FISHERY  OF  THE 
GULF  OF  MEXICO 

Subpart  A— General  Provisions 

Sec. 

053.1  Purpose  and  scope. 

A53.2  Definitions. 

653.3  Relation  to  other  laws. 

653.4  Permits  and  fees, 

653.5  Reporting  requirements. 

653.6  Vessel  identification.  [Reserved] 

653.7  Prohibitions. 

653.8  Facilitation  of  enforcement. 

653.9  Penalties. 

Subpart  B — Management  Measures 

653.20  Seasons.  [Reserved] 

653.21  Quotas, 

653.22  Closures, 

653.23  Specifically  authorized  activities. 

Authority:  16  U.S.C.  1801  et  seq. 
Subpart  A— General  Provisions 

§  653.1    Purpose  and  scope. 

The  regulations  in  this  part  govern 
fishing  for  red  drum  by  vessels  of  the 
United  States  within  the  Gulf  of  Mexico. 

§653.2    Deflnmons. 

In  addition  to4he  definition  in  the 
Magnuson  Act,  and  unless  the  context 
requires  otherwise,  the  terms  used  in 
this  part  have  the  following  meanings: 

Authorized  officer  means — 

(a)  Any  commissioned  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard; 

(b)  Special  agent  of  NMFS; 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  agency  which 
has  entered  into  an  agreement  with  the 
Secretary  and  the  Commandant  of  the 
U.S.  Coast  Guard  to  enforce  the 
provisions  of  the  Magnuson  Act;  or 

(d)  Any  U.S.  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (a)  of  this  definition 

Commercial  fisherman  is  any  person 
who  trades,  sells,  or  barters  fish. 

Dealer  means  the  person  who  first 
receives  by  way  of  purchase,  trade,  or 
barter  fish  from  a  commercial  fisherman. 

Directed  red  drum  net  fishery  means 
any  net  fishing  activity  which  results  in 
the  landing  of  a  catch  having  in  excess 
of  five  percent  by  weight  of  red  dram. 

Fish  means  red  drum  (Sciaenops 
oceHatus],  also  commonly  referred  to  as 
red  fish,  and  the  black  dram  {Pogonia 
cromia]. 
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Fishery  conservatioa  zone  (FCZ) 
means  the  area  adjacent  to  the  United 
States  which,  except  where  modified  to 
accoBiBodete  intematioiial  boundaries, 

encompasses  all  waters  htmi  the 
seaward  boundary  of  each  of  the  coastal 
States  to  a  line  oa  which  each  point  is 
200  nautical  miles  from  the  baseline 
from  which  the  territorial  sea  of  the 
United  States  is  measured 

Fishing  means  any  activity,  other  than 
scientific  research  conducted  by  a 
scientific  vessel,  which  involves: 

(a)  Tlie  catching,  taking,  or  harvesting 
offish: 

(b)  The  attempted  catching,  taking,  or 
harvesting  of  fish: 

(c)  Any  other  activity  which  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish;  or 

(d)  Any  operations  at  sea  in  support 
of,  or  in  preparation  for,  any  activity 
described  in  paragraph  (a),  (b),  or  (c)  of 
this  defmition. 

Fishing  vessel  means  any  vessel,  boat 
ship,  or  other  craft  including  aircraft 
which  is  tised  or  equipped  to  be  used 
for,  or  of  a  type  which  is  normally  used 
for. 

(a)  Fishing;  or 

(b)  Aiding  or  assisting  one  or  more 
vessels  at  sea  in  the  performance  of  any 
activity  relating  to  fishing,  including,  but 
not  limited  to,  preparation,  supply, 
storage,  refrigeration,  transportation,  or 
processing. 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  as  amended  (16 U.S.C.  1801  etaeq). 

NMFS  means  the  National  Marine 
Fisheries  Service. 

NMFS  approved  observer  means  any 
person  trained  by  NMFS  to  perform  the 
duties  of  an  observer  under  this  part 
who  is  other  than  an  NMFS  employee 
and  whose  services  as  an  observer  are 
independently  obtained  by  or  on  behalf 
of  a  vessel  engaged  in  the  directed  red 
drum  net  fishery. 

Net  means  any  net.  other  than  shrimp 
•  trawls,  including  but  not  limited  to  purse 
seines,  gillnets,  pair  trawls  and  any 
other  type  of  encircling  or  entanglement 
gear. 

Non-directed  fishery  means  any  net 
fishing  activity  in  which  the  amount  of 
red  drum  landed  with  other  species  does 
not  exceed  five  percent  by  weight  of  the 
total  landings. 

Official  number  means  the  official 
docimientation  number  issued  by  the 
U.S.  Coast  Guard  or  the  registration 
number  issued  by  a  State  or  the  U.S. 
Coast  Guard  for  undocumented  vessels. 
Opemtor,  with  respect  to  any  vessel, 
means  the  master  or  other  individual  on 
board  and  in  charge  of  diat  vessel. 

Owner,  with  respect  to  any  vessel, 
means: 


(a)  Any  peraoa  who  owns  that  vessel 
in  whole  or  in  part; 

(b)  Any  charterer  of  tfa*  vessel 
whether  bareboat  tkae.  or  voyage:  or 

(c)  Any  pefBoa  who  acts  in  the 
capacity  ol  a  charterer,  including,  but 
not  limited  ta  parties  lo  a  management 
agreement  operating  agreement  or 
other  similar  arrangement  that  bestows 
control  over  the  destination,  function  or 
operation  of  the  vessel  and 

(d)  Any  agent  designated  as  such  by 
any  person  described  in  p£U-agraph  (a), 
(b),  or  (c)  of  this  definition. 

Person  means  any  Individual  (whether 
or  not  a  citizen  of  the  United  States), 
corporation,  partnership,  association,  or 
other  entity  (whether  or  not  organized  or 
existing  under  the  laws  of  any  State), 
and  any  Federal.  State,  local  or  foreign 
government  or  any  entity  of  any  such 
government 

Processor  means  a  person  who 
processes  fish  or  fish  products  for 
commercial  use  or  consumption. 

Regional  Director  means  the  Director, 
Southeast  Region.  NMFS.  Duval 
Building.  9450  Koga  Boulevard,  St. 
Petersburg.  Florida:  telephone  (813-89*- 
3141).  or  a  designee. 

Secretary  means  the  Secretary  of 
Commerce  or  a  designee. 

Spotter  aircraft  pilot  means  an 
operator  of  an  aircraft  engaged  by  a 
vessel  which  fishes  for  red  drum. 

Total  directed  net  harvest  (TDNH) 
means  the  maximum  permissible  level  of 
harvest  for  the  red  drum  net  fishery  as 
specified  in  S  653.21. 

Trip  means  a  fishing  trip  regardless  of 
number  of  days  duration  which  begins 
with  departure  from  a  dock,  berth, 
beach,  seawall  or  ramp  and  which 
terminates  with  return  to  a  dock,  berth, 
beach,  seawall  or  ramp. 

Vessel  of  the  United  States  means— 

(a)  Any  vessel  documented  or 
numbered  by  the  U.S.  Coast  Guard 
under  United  States  law;  or 

(b)  Any  vessel  under  five  net  tons, 
that  is  registered  under  the  laws  of  any 
State. 

$653.3    Relation  to  olharlaw*. 

(a)  Persona  affected  by  these 
regulations  should  be  aware  that  other 
Federal  and  State  statutes  and 
regulations  may  apply  to  their  activities. 

(b)  Certain  responsibilities  relating  to 
data  collection  and  enforcement  may  be 
performed  by  authorized  State 
personnel  under  a  cooperative 
agreement  entered  into  by  the  State,  the 
U.S.  Coast  Guard  and  the  Secretary. 

(c)  These  regulations  apply  within  the 
boundaries  of  any  national  park, 
monument  or  marine  sanctuary  in  the 
Gulf  of  Mexico. 


(d)  These  regulations  will  not  be 
construed  to  supersede  any  State  law 
which  prohibits  the  landing  or 
possession  within  the  jurisdiction  of  that 
State  of  any  red  drum. 

S  653.4    Permits  and  faaa„ 

(a)  Applicability.  Permits  are  required 
for  all  vessels  fishing  for  red  drtim  in  the 
directed  red  dnm»  net  fishery  in  the  FCZ. 
An  application  for  a  pennit  must  be 
applied  for  by  the  o*«ier  or  operator  of 
such  vessel  on  forms  provided  by  the 
Regional  Director.  The  owners  and 
operators  of  vessels  issued  such  permits  . 
must  comply  with  the  terms  and 
conditions  stated  thereon. 

(b)  Fees.  There  is  no  fee  for  a  pennit 
issued  under  this  section. 

(c)  Display.  A  permit  issued  under  this 
section  must  be  carried  aboard  the 
vessel  at  all  times.  The  operator  of  a 
fishing  vessel  must  present  the  permit 
for  inspection  upon  request  of  an 
authorized  officer. 

§653.5    Reporting  rsqulraffiants. 

(a)  Directed  red  drum  net  fishery. 
Owners  or  operators  of  vessels  that  fish 
in  the  directed  red  drum  net  fishery: 

(1)  must  notify  Dr.  Andrew  Kemmerer 
or  his  designee.  NMFS,  Pascagoula 
Laboratory,  Pascagoula,  Mississippi 
39567  (telephone  601-762-4591).  48  hours 
in  advance  of  each  trip,  of  departure 
information  (port.  dock,  date,  and  time), 
the  name  of  any  spotter  aircraft  pilot  to 
be  used  by  said  vessel  and  of  the 
expected  landing  information  (port 
dock,  and  date);  and 

(2)  Must  report  information  required 
under  S  653.5(b)  unless  an  NMFS  or 
NMFS-approved  observer  is  voluntarily 
accommodated  aboard  the  vessel  for 
scientific  and  statistical  purposes. 

(b)  Owners  or  operators  of  vessels 
fishing  in  the  directed  red  drum  net 
fishery  without  observers  aboard  must: 

(1)  Report  the  following  information 
by  radio  telephone  or  other  suitable 
means  to  Dr.  Andrew  Kemmerer.  or  his 
designee.  NMFS.  (601-762-4591)  at  least 
six  hours  prior  to  their  catch  being 
landed: 

(i)  Name  and  address  of  owner  or 
operator, 
(ii)  Name  of  vessel;  and 
(iii)  Port  and  time  of  arrival. 

(2)  Report  the  following  information 
by  telephone  or  other  suitable  means  to 
Dr.  Andrew  Kemmerer.  or  his  designee, 
NMFS,  (801-762-4591)  within  six  hours 
after  landing: 

(i)  Name  and  address  of  owner  or* 
operator, 
(ii)  Name  of  vessel; 
(iii)  Port  and  time  of  arrival, 
(iv)  Pounds  of  total  catch: 
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(v)  Total  pounds  of  red  drtun  caught; 
and 

(vi)  As  to  each  set  or  deployment  of 
net: 

(A)  Date  and  time  set  or  deployed; 

(B)  Location  of  setting  or  deployment 
(latitude  and  longitude,  or  Loran  C 
coordinate); 

(C)  Water  depth; 

(D)  Quantity  of  fish  captured 
(thousands  of  pounds); 

(E)  Quantity  and  condition  of  fish 
released  (i.e.  dead  or  alive); 

(F)  Percent  of  fish  released  by  species; 

(G)  Reason  for  release  of  fish;  and 
(H)  How  fish  were  located  (spotter 

pilot  scanner,  echo  sounders,  or 
combination  thereoQ:  and 


(vii)  To  whom  red  drum  will  be  sold. 

(c)  Owners  or  operators  of  vessels 
fishing  in  a  nondirected  fishery  landing 
red  drum  must — 

(1)  Report  the  following  information 
by  radio  telephone  or  other  suitable 
means  to  Dr.  Andrew  Kemmerer,  or  his 
designee,  NMFS,  (601-762-4591),  at  least 
six  hours  prior  to  landing: 

(i)  Name  and  address  of  owner  or 
operator, 
(ii)  Name  of  vessel;  and 
(iii)  Port  and  time  of  arrival. 

(2)  Report  the  following  information 
by  telephone  or  other  suitable  means  to 
Dr.  Andrew  Kemmerer,  or  his  designee, 
NMFS  (601-762-4591),  within  six  hours 
after  landing; 


(i)  Name  and  address  of  owner  or 
operator; 

(ii)  Name  of  vessel; 

(iii)  Port  and  time  of  arrival; 

(iv)  Pounds  of  total  catch; 

(v)  Pounds  of  red  drum  caught 

(vi)  Location  of  catch  by  grid  zone 
(Figure  1); 

(vii)  Gear  used; 

(viii)  Depth  of  water  fished; 

(ix)  Number  of  sets;  and 

(x)  To  whom  red  drum  catch  will  be 
sold. 


nCURE  1— STATISTICAL  GRIDS  FOR  REPORTING  THE  HARVEST  OF  RED  DRUM 
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(d)  Spotter  aircraft  pilots  must  record 
and  submit  to  Dr.  Andrew  Kemmerer,  or 
his  designee,  NMFS,  Pascagoula 
Laboratory,  Pascagoula,  Mississippi 
39567  (601-762-4591)  within  24  hours 
after  each  spotting  flight  the  following 
information. 

(1)  Date,  time  and  location  of 
departure; 

(2)  Date,  time  and  location  of  landing: 

(3)  Route  flown; 

(4)  Number  and  location  of  schools  of 
fish  sighter  (latitude  and  longitude  or 
loran  C  coordinates); 

(5)  Whether  or  not  net  set  on  each 
school  (if  known): 


(6)  Estimates  of  school  sizes  (pounds); 
and 

(7)  Estimate  of  species  of  school  and 
percent  of  red  drum. 

§653.6    Veasel  Mmvtmcation.  [Reeerved] 

§653.7    Prohibttions. 

(a)  It  is  unlawful  for  any  person  to  do 
any  of  the  following: 

(1)  Fail  to  display  the  permit  aboard  a 
permitted  vessel  as  required  by 

S  653.4(c); 

(2)  Falsify  or  fail  to  report  information 
required  to  be  submitted  by  S  653.4.  and 
S  653.5: 


(3)  Fish  for  red  drum  in  the  directed 
net  fishery  in  the  FCZ  without  a  permit 
as  specified  in  §  653.4; 

(4)  Fail  to  comply  immediately  with 
enforcement  and  boarding  procedures 
specified  in  §  653.8; 

(5)  Purchase,  sell,  barter,  trade,  or 
accept  in  trade,  red  drum,  harvested  ia 
the  FCZ  in  the  directed  red  drum  net 
fishery  after  closure  as  specified  in 

§  653.22  has  been  invoked.  (This 
prohibition  does  not  apply  to  trade  in 
red  drum  harvested  in  the  directed  net 
fishery,  landed  and  bartered,  traded  or 
sold  prior  to  the  closure  and  held  in  cold 
storage  by  dealers  and  processors). 


Federal  Eigirter  /  Vol.  51.  No.  125  /  Monday.  June  3a  1986  /  Rules  and  Rggulattom 


(6)  Land  red  dnim  the  total  weight  of 
which  exceeds  five  percent  by  weight  of 
the  total  catch  aboaid  a  veasel  utilizing 
a  net  to  harvest  the  red  dnun  after 
closure  has  bneen  invoked  as  specified  in 
S  653.22; 

(7)  Possess,  have  custody  or  oootrol 
of,  ship,  transport  offer  for  sale,  seU. 
purchase,  import,  land,  or  export  any 
fish  or  parts  thereof  taken  or  retained  in 
violation  of  the  Magnuson  Act  this  part, 
or  any  other  regulation  under  the 
Magnuson  Act; 

(^  Refuse  to  permit  an  authorised 
officer  to  board  a  fishing  vessel  subject 
to  such  person's  control  for  purposes  of 
conducting  any  search  or  inspection  in 
connection  with  the  enforcement  of  the 
Magnuson  Act,  this  part  or  any  other 
regulation  or  permit  issued  under  the 
Magnuson  Act 

(9)  Forcibly  assault  resist  oppose, 
impede,  intimidate,  threaten,  or  interfere 
with  any  authorized  officer  in  the 
conduct  of  any  search  or  inspection 
described  in  paragraph  (8)  of  this 
section; 

(10)  Resist  a  lawful  arrest  for  any  act 
prohibited  by  this  part; 

(11)  Interfere  with,  delay,  or  prevent 
by  any  means,  the  apprehension  or 
arrest  of  another  person,  knowing  that 
such  other  person  has  committed  any 
act  prohibited  by  this  part; 

(12)  Transfer  directly  or  indirectly,  or 
attempt  to  so  transfer,  any  U.S. 
harvested  red  drum  to  any  foreign 
fishing  vessel  while  such  vessel  is  in  the 
rcZ,  unless  the  foreign  fishing  vessel 
has  been  issued  a  permit  under  section 
204  of  the  Magnuson  Act  which 
authorizes  the  receipt  of  such  vessel  of 
U.S.  harvested  red  dmm; 

(13)  hiterfere  with,  obetruct  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  in  the  process  of 
enforcing  this  part;  or 

(14)  Interfere  with,  obstruct  delay,  or 
prevent  in  any  manner  the  seizure  of 
illegally  taken  red  drum  or  the  final 
disposition  of  such  red  drum  through  the 
sale  of  the  red  drum. 

(b)  It  is  unlawful  to  violate  any  other 
provision  of  this  part  the  Magnuson 
Act.  or  any  regulation  or  permit  issued 
under  the  Magnuson  Act 


S6S3J    FacWationof 

(a)  General.  The  operator  ot  or  any 
other  person  aboard  any  fishing  vessel 
subject  to  this  part  must  inmiediately 
comply  with  instructions  and  signals 
issued  by  an  authorized  oSioer  to  stop 
the  vessel  and  with  instructions  to 
facilitate  safe  boarding  and  inspection 
of  the  vessel  its  gear,  equipment,  fishing 
record  (where  applicable)  and  catch  for 


purposes  oleoforciag  the  Magnuson  Act 
and  this  part 

(b)  Coaunwuoationa.  (1)  Upon  being 
approached  by  a  U.S.  Coast  Guard 
vessel  or  aircraft  or  other  vassal  or 
aircraft  with  an  authoriied  officer 
aboard,  the  operator  of  a  fishing  vessel 
must  be  alert  for  coamwinteaUons 
conveying  enfoioeaMat  iastmctioos. 

(2)  If  the  size  of  the  vessel  and  the 
wind,  sea,  and  visibility  conditioos 
allow,  loudhailer  is  the  pcefeirad 
method  of  oomaranicatiQg  between 
vessels.  If  use  of  a  loudhailer  is  not 
practicable,  and  for  ooBraanicattons 
with  an  aircraft.  VHF^-FM  or  hi^ 
frequency  radiotelephone  will  be 
employed.  Hand  signals,  placards,  or 
voice  may  be  employed  by  an 
authorized  officer  and  message  blocks 
may  be  dropped  from  an  aircraft 

(3)  If  other  communications  are  not 
practicable,  visual  signals  may  be 
transmitted  by  flashing  light  directed  at 
the  vessel  signaled.  Coast  Guard  units 
will  normally  use  the  flashing  li^t 
signal  "L"  as  the  signal  to  stop. 

(4)  Failure  of  a  vessel's  operator  to 
stop  hie  vessel  when  directed  to  do  so 
by  an  authorized  officer  using 
loudhailer,  radiotelefdaone.  flashing 
lights  signal  or  other  means  constitutes 
prima  facie  evidence  of  the  offense  of 
refusal  to  permit  an  authorized  officer  to 
board. 

(5)  The  operator  of  a  vessel  who  does 
not  understand  a  si^ial  from  an 
enforcement  unit  and  who  is  unable  to 
obtain  clarification  by  loudhailer  or 
radiotelephone  must  consider  the  signal 
to  be  a  command  to  stop  the  vessel 
instantly. 

(c)  Boarding.  The  opentot  of  a  vessel 
directed  to  stop  must 

(1)  Coast  Guard  Channel  16,  VHF-4T^, 
if  so  equipped: 

(2)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  allow  the 
authorized  officer  and  his  party  to  come 
aboard; 

(3)  Except  for  those  vessels  with  a 
freeboard  of  four  feet  or  less,  provide  a 
safe  ladder,  if  needed,  for  the  authorized 
officer  and  his  party  to  come  aboard: 

(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer,  provide  a  manrope  or 
safety  line,  and  illumination  for  the 
ladder  and. 

(5)  Take  such  other  actions  aM 
necessary  to  facilitate  boarding  and 
ensure  the  safety  of  the  authorized 
officer  and  the  boarding  party. 

(d)  Signals,  l^e  folhming  additional 
signals,  extracted  from  the  International 
Code  of  Signals,  may  be  sent  by  flashing 
Light  by  an  eaforoement  unit  when 


conditions  do  not  aUow  oonununicatians 
by  loudhailer  or  radiotelephone. 
Knowledge  of  these  signals  and 
appropriate  action  by  a  vessel  operator 
is  not  required.  However,  knowledge  of 
these  si^ials  by  veseel  operator  may 
preclude  the  necessity  of  sending  the 
signal  "L"  and  the  necessity  for  die 
vessel  to  stop  instantly. 

(1)  "AA"  repeated  (.—.—)  *  l«  the  call 
to  an  unknown  station.  The  operator  of 
the  signaled  vessel  should  respond  by 
identifying  the  vessel  by  radiotelephone 
or  by  iUuminating  the  vessel's 
identification. 

(2)  "RY-CY"  (.  -.  -. .  -  ■  -•  — } 

means  "you  should  proceed  at  slow 
speed,  a  boat  is  coming  to  you."  This 
signal  is  normally  employed  when 
conditions  allow  an  enforcement 
boarding  without  the  necessity  of  the 
vessel  being  boarded  coming  to  a 
complete  stop,  or,  in  some  cases, 
without  retrieval  of  fishing  gear  which 
may  be  in  the  water. 

(3)  "SQ3"  (...  — .-  •— )  means  "you 
should  stop  or  heave  to:  I  am  going  to 
board  you." 

(4)  "L"  (.-..)  means  "you  should  stop 
your  vessel  instantly." 

S6S3.9    PenaMea. 

Any  person  or  fishing  vessd  found  to 
be  in  violation  of  this  part  is  subject  to 
the  civil  and  criminal  penalty  provisions 
and  forfeiture  provisions  of  the 
Magnuson  Act  and  to  15  CFR  Part  904 
(Civil  Procedures),  and  other  applicable 
law. 

Subpart  B— Managamant  ItoMuras 

S6S3.20   Seaeona.  [Resaraad] 

{653.21    Quotas. 

The  total  directed  net  harvest  (TDNH) 
for  red  drum  hi  the  FCZ  is  one  million 
pounds. 

{653.22    Ctoeurea. 

The  Secretary,  by  publication  of  a 
notice  in  the  Federal  Register,  will  close 
the  directed  red  drum  net  fishery  when 
the  TDNH  specified  in  S  663.21  has  been 
reached  or  is  projected  to  be  reached. 


{653.23 

The  Secretary  nuy  audioiize,  for  the 
acquisition  of  information  and  data. 
activities  otherwise  prohibited  by  these 
regulations. 

[PR  Doc.  86-14688  Filed  a-18-«:  4.18  ptc^ 
sauNO  coot  Mio-a>-« 


'  Period  (.)  MMM  itiort  flMh  oJ  tl^it  «l«a  M 
means  •  long  flash  of  lishL 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt^e  public  of  ttie 
proposed  issuance  of  mles  and 
regulations.  Tt»  purpose  of  tfiese  notices 
is  to  give  interested  persons  an 
opportunity  to  partictpate  in  the  mle 
nuiking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  214 

Documentary  Requlrementa  for 
Nonimmigrants:  Waivera,  Admlaaion  of 
Certain  Inadmissible  AHena,  Parole 

Correction 

In  FR  Doc.  86-11440.  beginning  on 
page  18591  in  the  issue  of  Wednesday. 
May  21. 1986.  make  the  following 
corrections: 

1.  On  page  18594,  in  the  third  column, 
under  the  Part  214  heading,  amendatory 
instruction  2,  last  line,  "1"  (one)  should 
read  "1"  (the  letter); 

2.  On  page  18595,  in  the  third  column, 
nineteen  lines  from  the  bottom,  the  first 
"1"  (one)  should  read  "1"  (the  letter),  and 
the  second  "1"  (one)  should  remain 
unchanged;  and 

3.  On  page  18596,  in  the  third  column, 
twenty-seventh  line,  "Form  I-1229L" 
should  read  "Form  I-129L". 

BILLING  CODE  1S0S-O1-II 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parte  30, 40. 50, 61, 70,  and  72 

Bankruptcy  FWng,  Nottfication 
Requlrementa 

Corrections 

In  re  Doc  88-13998  beginning  on  page 
22531  in  the  issue  of  Friday.  June  20, 
1986,  make  the  following  correction: 

On  page  22531,  in  the  third  column,  in 
the  Disciission,  in  the  twelfth  line  "or" 
should  read  "or*. 

MLUNQCOOE  IfOS-SVH 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  86-MM-122-A01 

Airworthiness  Dtrecttvos;  Lockhead- 
California  Company  Modal  L-ieaA  and 
L-188C  Airplanaa 

agency:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD)  that  would 
require  a  modification  to  the  wing  air 
start  access  door  of  Lockheed  L-188A 
and  L188C  airplanes.  This  action  is 
prompted  by  numerous  reports  of  severe 
structural  vibration  which  has  occurred 
during  flight  as  a  result  of  an  open  wing 
air  start  access  door.  This  condition,  if 
not  corrected,  could  lead  to  structural 
damage  to  the  airframe.  This  AD  would 
require  a  modification  of  the  wing  air 
start  access  door  to  reduce  it  in  size  and. 
thus,  reduce  the  vibration  effect  of  an 
open  door  during  flight 

DATES:  Comments  must  be  received  no 
later  than  August  21, 1986. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  86-NM- 
122-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Lockheed-California 
Company,  P.O.  Box  551.  Burbank. 
California  91520.  Attention:  L-188, 
Technical  Operations,  Dept  63-38.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington  or  at  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 

FOR  FURTHER  IWrORMATIOIl  CONTACT: 

Mr.  William  Roberts,  Aerospace 
Engineer,  Airframe  Branch.  ANM-121L. 
FAA.  Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office. 
4344  Donald  Douglas  Drive,  Long  Beach. 
California  90808:  telephone  (213)  514- 
6319. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communication  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rule  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rule 
Docket 
AvailabiUtyofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  86-NM-122-AD,  17900  Pacific 
Highway  South.  0-68966,  Seattie, 
Washington  96168. 
Discussion 

There  have  been  numerous  reports  of 
heavy  vibration  occurring  on  Lockheed 
L-188A  and  L-188C  airplanes  during 
flight  due  to  an  open  wing  air  start 
access  door.  At  high  angles  of  attack, 
the  door  can  rotate  forward  around  the 
leading  edge,  generating  considerable 
turbulence  around  the  airfoiL  which  can 
result  in  severe  structural  vibration-  In  a 
recent  accident  in  which  this  situation 
occurred,  the  structural  vibration  was  so 
severe  that  it  diverted  the 
crewmembers'  attention  from  controlling 
the  airplane  and  monitoring  its  airapeed. 

The  manufacturer  has  developed  a 
design.  Lockheed  Drawing  842715.  dated 
February  18, 1986.  that  reduces  the  size 
of  the  wing  air  start  access  door. 
Reduction  in  the  door  size  will  reduce 
any  effect  of  vibration  occurring  if  the 
door  opens  (or  is  left  open)  during  flight. 
Since  this  sitiiation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
»  type  design,  the  proposed  AD  would 
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require  modification  to  the  wing  air  start 
access  door  on  Lockheed  L-188A  and  L- 
188C  airplanes  in  accordance  with  the 
above  referenced  drawing. 

It  is  estimated  that  60  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  30 
manhours  per  airplane  to  accomplish  the 
required  action,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  is  estimated  to  be 
$72.00a 

For  these  reasons,  the  FAA  has 
determined  that  this  document:  (1) 
Involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  signiflcant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few,  if  any.  Model  L-188A  and 
L-188C  airplanes  are  operated  by  small 
entities.  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  at  Sul^ects  in  14  CTR  Plut  39 

Aviation  safety,  Aircraft. 
The  Proposed  Amendment 


PART  39-IAMENDEO] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administration, 
the  Federal  Aviation  Administrator 
proposes  to  amend  Section  39.13  of  Part 
39  of  the  Federal  Aviation  Regulations 
as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 

airworthiness  directive: 

Lockbeed-Califomia  Company:  Applies  to 
Lockheed  Model  L-188A  and  L-188C 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  airframe  vibration  from  an  open 
wing  air  start  access  door,  accomplish  the 
following: 

A.  Within  500  hours  time  in  service  from 
the  effective  date  of  this  AD.  modify  the  air 
start  door  in  accordance  with  Lockheed 
Drawing  842715.  Revision  N/C,  dated 
February  18, 1986,  or  later  revision  approved 
by  the  Manager,  Ix>s  Angles  Aircraft 
Certirication  Office.  FAA,  Northwest 
Mountain  Region. 


B.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angles  Aircraft  Certification  OfTice,  FAA, 
Northwest  Mountain  Region. 

C  Special  flight  permits  may  be  issued  in 
accordance  vrith  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  base  to  accomplish 
the  modification  required  by  this  AD. 

All  persons  affected  by  this  proposal  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  the  Lockheed-California 
Company,  P.O.  Box  551.  Burbank.  California 
9152a  Attention:  L-188,  Technical 
Operations.  Dept.  63-38.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  4344  Donald 
Douglas  Drive,  Long  Beach.  California. 

Issued  in  Seattle,  Washington,  on  June  23, 
1986. 

David  E.  )ones, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  86-14620  Filed  5-27-88;  8:45  am) 

MLUNQ  COOe  MIO-IS-M 


14  CFR  Part  39 

[Docket  Na  86-CE-14-AD] 

Airworttiiness  Directlvea;  Piper  Model 
PA-42-1000  Airplanes 

Correction 

In  FR  Doc.  86-14031,  beginning  on 
page  22824  in  the  issue  of  Monday,  June 
23, 1986,  make  the  following  correction: 

On  page  22824,  in  the  third  column, 
eleventh  line  from  the  bottom,  the 
heading  should  read: 

PART  39— (AMENDED] 

BtlXINQ  COOE  1S0S-O1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofnmission 

18  CFR  Part  271 

(Docket  No.  RM7»-7»-249  (Vlr8lnla-4)1 

High-Cost  Gas  Produced 

From  Tight  Formationa;  Virginia 

AOENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  proposed  rulemaking. 


14  CFR  Part  39 

[Docket  No.  86-NM-136-AO] 

Airworthiness  Directives;  McDonnell 
Douglaa  Model  DC-9-80  (MD-«0) 
Series  Airplanes  Equipped  with  Pratt 
and  Whitney  (P»W)  JT8O-209,  -217,  or 
-217A  Engines 

Correction 

In  FR  Doc.  86-14040.  beginning  on 
page  22822  in  the  issue  of  Monday,  June 
23, 1986,  make  the  following  correction: 

On  page  22822,  in  the  third  column, 
four  lines  from  the  bottom,  the  heading 
should  read: 

PART  39-{  AMENDED] 

MUJNOCOOC  1N».«1-« 


summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  lQ7(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978. 15  U.S.C.  §§  3301- 
3432  (1982),  to  designate  certain  types  of 
natural  gas  as  high-cost  gas  where  the 
Commission  determines  that  the  gas  is 
produced  under  conditions  which 
present  extraordinary  risks  or  costs. 
Under  section  107(c)(5),  the  Commission 
issued  a  final  regulation  designating 
natural  gas  produced  from  tight 
formations  as  high-cost  gas  which  may 
receive  an  incentive  price  (18  CFR 
§  271.703  (1983)).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  contains  the 
recommendation  of  the  Commonwealth 
of  Virginia  that  the  "Big  Lime" 
Formation  be  designated  as  a  tight 
formation  under  S  271.733(d). 
DATE:  Comments  on  the  proposed  rule 
are  due  on  August  8, 1986. 

Public  Hearing:  No  public  hearing  is 
scheduled  in  this  docket  as  yet.  Written 
requests  for  a  public  hearing  are  due  on 
July  9, 1986. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT. 
Edward  G.  Gingold  (202)  357-9114,  or 
Walter  W.  Uwson  (202)  357-8556. 
SUPPLEMENTARY  INFORMATION: 

High-Cost  Gas  Produced  From  Tight 
Formations 

Issued  )une  24,  1986. 
1.  Background 

On  May  12, 1986,  the  Commonwealth 
of  Virginia  (Virginia)  submitted  to  the 
Conunission  a  recommendation,  in 
accordance  with  §  271.703  of  the 
Commission's  regulations  (18  CFR 
§  271.703  (1983)),  that  the  "Big  Lime" 
Formation  located  in  southwest  Virginia 
be  designated  as  a  tight  formation. 
Pursuant  to  §  271.703(c)(4)  of  the 
regulations,  this  Notice  of  Proposed 


Federal  Register  /  Vol.  51.  No.  125  /  Monday.  ]\me  30.  1986  /  Proposed  Rules 


Rulemaking  is  hereby  issued  to 
determine  whether  Virginia's 
recommendation  that  the  "Big  Lime" 
Formation  be  designated  a  tight 
formation  should  be  adopted.  Virginia's 
recommendation  and  supporting  data 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

II.  Description  of  Recommendation 

Virginia  recommends  that  the  "Big 
Lime"  Formation  located  in  southwest, 
Virginia  be  designated  as  a  tight 
formation.  The  recommended  area 
covers  approximately  1,603  square  miles 
and  consists  of  most  of  Dickenson  and 
Buchanan  Counties  and  portions  of  Lee. 
Scott,  Wise,  Russell  and  Tazewell 
Counties. 

The  "Big  Lime"  Formation  is  the 
common  driller's  term  for  the  Upper 
Mississippian.  Greenbrier  Limestone 
which  overlies  unconformably  the 
MacCrady  Shale  and  conformably  lies 
below  the  Bluefield  Formation.  It  is 
composed  of  a  grey  to  tan,  fine  to 
medium  crystalline,  dense  limestone 
with  oolitic  and  dolomitic  intervals.  The 
oolitic  and  dolomitic  intervals  are  the 
gas  producing  zones.  The  depth  to  the 
top  of  the  formation  ranges  from  above 
sea  level  along  the  Pine  Mountain  thrust 
exposure  and  on  top  of  the  Powell 
Mountain  anticline  near  the  northwest 
boundary  to  1,950  feet  below  sea  level  to 
the  south  in  Wise  County.  The  formation 
ranges  in  thickness  from  450  feet  in  the 
northwest  to  950  feet  toward  the 
southeast. 

III.  Discussion  of  Recommendation 

Virginia  claims  in  its  submission  that 
evidence  gathered  by  the  Virginia  Tight 
Formation  Committee  and  presented  to 
the  state  of  Virginia  on  this  matter 
demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  in  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  S  271.703(c)(2)(i)(B);  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day. 

(4)  All  existing  state  and  federal 
regulations  will  be  followed  to  assure 
proper  casing  of  fresh  water  aquifer 
zones  that  are  use  for  domestic  or 
agricultural  water  supply. 

Accordingly,  under  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 


Commission  Order  No.  97.  [Reg. 
Preambles  1977-1981J  FERC  StaU.  and 
Regs.  H  30,180  (1980).  the  Director  gives 
notice  of  the  proposal  submitted  by 
Virginia  that  the  "Big  Lime"  Formation 
as  described  and  delineated  in 
Virginia's  recommendation  filed  with 
the  Commission,  be  designated  as  a 
tight  formation  under  S  271.703. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  on  or  before  August  8, 1986.  Each 
person  submitting  a  comment  should 
indicate  that  the  comment  is  being 
submitted  in  Docket  No.  RM79-76-249 
(Virginia — 4).  and  shoidd  give  reasons 
including  supporting  data  for  any 
recommendation.  Comments  should 
include  the  name,  title,  mailing  address, 
and  telephone  number  of  one  person  to 
whom  communications  concerning  the 
proposal  may  be  addressed.  An  original 
and  14  conformed  copies  should  be  filed 
with  the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Office  of  Public  Information,  Room  1000, 
825  North  Capitol  Street,  NW.. 
Washington,  DC,  during  business  hours. 

Any  persons  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  vmting  that 
they  wish  to  make  an  oral  presentation 
and  so  request  a  public  hearing.  The 
person  shall  specify  the  amount  of  time 
requested  at  the  hearing,  and  should  file 
the  request  with  the  Secretary  of  the 
Commission  no  later  than  July  9. 1986. 

List  of  SubiecU  in  18  CFR  Part  271 

Natural  gas,  Incentive  price,  Tight 
formations. 

Accordingly,  the  regulations  in  Part 
271,  Subchapter  H.  Chapter  L  Title  18, 
Code  of  Federal  Regulations,  will  be 
amended  as  set  forth  below,  in  the  event 
the  Commission  adopts  Virginia's 
recommendation. 
Raymond  A.  Beirae. 

Acting  Director.  Office  of  Pipeline  and 
Producer  Regulation. 

Section  271.703  is  amended  as  follows: 
1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Autlwrity:  Department  of  Energy 
Organization  Act.  42  U.S.C.  {{  7101  et  seq.: 
Natural  Gas  Policy  Act  of  197a  15  U.S.C. 
a  3301-3432;  Administrative  Procedure  Act. 
5  U.S.C.  S  &53. 


2.  Section  271.703  is  amended  by 
adding  paragraph  (d)(206)  to  read  as 
follows: 

f  271.703    TIgttt  formations. 

(d)  Designated  tight  formations.  *  *  * 
(196)  through  (204)  [RESERVED] 
»        *        •        •        • 

(206)  The  "Big  Lime" Formation  in 
Virginia.  RM79-76-249  (Virginia-4) 

(i)  Delineation  of  formation.  The  "Big 
Lime"  Formation  is  located  in  the 
plateau  region  of  southwestern  Virginia 
and  consists  of  most  of  Dickenson  and 
Buchanan  Counties  and  portions  of  Lee, 
Scott  Wise,  Russell,  and  Tazewell 
Counties  (maps  showing  the 
recommended  area  are  on  file  with  the 
Commission). 

(ii)  Depth.  The  depth  to  the  top  of  the 
formation  ranges  from  above  sea  level 
along  the  Pine  Mountain  thrust  exposure 
and  on  top  of  the  Powell  Mountain 
anticline  near  the  northwest  lx>undary 
to  1.950  feet  below  sea  level  to  the  south 
in  Wise  County.  The  formation  ranges  in 
thickness  from  450  feet  in  the  northwest 
to  950  feet  toward  the  southeast. 
[FR  Doc.  86-14835  Filed  6-27-88;  ft45  am) 

BHXINQ  COM  STir-OI-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  5, 7, 15, 16, 17, 18, 19, 20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  31,  32, 
33,  35,  36,  74 

Fees  for  Testing,  Evaluation,  and 
Approval  of  Mining  Products,  and 
Product  Testing  by  Applicant  or  Third 
Party;  Public  Hearings 

AGENCY:  Mine  Safety  and  Health 

Administration.  Labor. 

ACnON:  Notice  of  public  hearings. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  will  hold  public 
hearings  on  its  proposal  to  revise  the 
existing  system  for  charging  user  fees 
for  the  testing,  evaluation,  and  approval 
of  products  manufactured  for  use  in 
underground  mining  and  its  proposal  to 
implement  new  procedures  and 
requirements  for  testing  and 
certification  of  certain  products  by 
manufacturers  prior  to  third  parties  or 
MSHA  approval.  The  latter  proposal 
contains  new  technical  requirements  for 
brattice  cloth  and  ventilation  tubing, 
and  revised  requirements  for  battery 
assemblies  currently  contained  in  30 
CFR  18.44  and  18.63.  The  hearings  will 
be  held  in  Pittsburgh.  Pennsylvania  and 
Salt  Lake  City.  Utah.  The  hearings  are 
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being  held  in  response  to  requests  from 
the  public  and  will  cover  the  major 
issues  raised  by  commenters  in  repsonse 
to  the  proposals. 
DATES:  All  requests  to  make  oral 
presentations  for  the  record  should  be 
submitted  at  least  five  days  prior  to 
each  hearing  date.  However, 
immediately  before  each  hearing  begins, 
time  will  be  made  available  to  persons 
making  late  requests. 

The  public  hearings  will  be  held  at  the 
following  locations  on  the  dates 
indicated  beginning  at  9:00  a.m.  At  each 
location,  comments  on  Part  7,  Product 
Testing  by  Applicant  or  Third  Party,  will 
be  heard  flrst.  When  all  comments  on 
that  subject  have  been  heard,  comments 
on  Part  5,  Fees,  will  be  received. 
Hearings  will  be  continued  on  the 
foilovmg  day  at  the  same  time  and 
place,  if  necessary,  to  complete 
discussion  of  the  issues.  July  24, 1988: 
Pittsburgh,  Pennsylvania.  July  29, 1986: 
Salt  Lake  City,  Utah 

AOORESSES:  The  hearings  will  be  held  at 
the  following  locations:  July  24, 1986: 
Bureau  of  Mines  Building  Auditorium, 
First  Floor,  4800  Forbes  Avenue, 
Pittsburg.  Pennsylvania.  July  29, 1986: 
Salt  Palace  Center,  Room  C104. 100 
South  West  Temple.  Salt  Lake  City. 
Utah. 

Send  requests  to  make  oral 
presentations  to:  Mine  Safety  and 
Health  Administrataion,  Office  of 
Standards,  Regulations  and  Variances, 
Room  631,  4015  Wilson  Boulevard. 
Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT 

Patricia  W.  Silvey,  Director.  Office  of 
Standards.  Regulations  and  Variances. 
MSHA.  phone  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  On 
February  6, 1986,  MSHA  published  a 
proposal  to  implement  new  procedures 
and  requirements  for  testing  and 
certification  of  certain  products  used  in 
underground  mines  prior  to  MSHA 
approval  (51  FR  4686).  The  proposal  also 
contained  new  technical  requirements 
specific  to  brattice  cloth  and  ventilation 
tubing,  and  revised  requirements 
speciflc  to  battery  assemblies.  Battery 
assemblies  are  currently  approved 
under  30  CFR  18.44  and  18.63.  The 
comment  period  was  subsequently 
extended  to  May  7. 1986  (51  FR  11586). 

On  April  16, 1986.  MSHA  published  a 
proposal  to  revise  the  existing  system  of 
charging  user  fees  for  the  testing, 
evaluation,  and  approval  of  products 
manufactured  for  use  in  underground 
mines  (51  FR  12966).  Exising  fees  would 
be  updated  to  reflect  the  current  cost  to 
the  government  of  providing  these 
services,  and  fees  would  be  established 
for  services  for  which  applicants 


currently  are  not  charged.  The  proposed 
rule  would  implement  statutory 
provisions  concerning  the  recovery  of 
agency  costs  for  services  furnished  to 
individual  beneficiaries  and  is  part  of  a 
government-wide  initiative  to  make 
services  provided  to  the  private  sector 
self-sustaining  to  the  extent  possible. 
The  comment  period  for  the  proposed 
rule  closed  on  June  16, 1986.  MSHA 
received  several  requests  from 
commenters  for  a  public  hearing. 

The  purpose  of  the  public  hearings  is 
to  receive  relevant  comment  and  to 
answer  questions  concerning  the 
proposals.  The  hearings  will  be 
conducted  in  an  informal  manner  by  a 
panel  of  MSHA  officials.  Although 
formal  rules  of  evidence  will  not  apply, 
the  presiding  official  may  exercise 
discretion  in  excluding  irrelevant  or 
unduly  repetitious  material  and 
questions. 

Each  hearing  will  begin  with  an 
opening  statement  from  MSHA.  The 
public  will  then  be  given  an  opportunity 
to  make  oral  presentations.  During  these 
presentations,  the  hearing  panel  will  be 
available  to  answer  relevant  questions. 
At  the  discretion  of  the  presiding 
official,  speakers  may  be  limited  to  a 
maximum  of  20  minutes  for  their 
presentations.  Time  will  be  made 
available  at  the  end  of  each  hearing  for 
rebuttal  statements.  A  verbatim 
transcript  of  each  proceeding  will  be 
taken  and  made  part  of  the  rulemaking 
record.  Copies  of  the  hearing  transcripts 
will  be  available  for  review  by  the 
public. 

MSHA  will  also  accept  additional 
written  comments  and  other  appropriate 
data  from  interested  parties,  including 
those  not  presenting  oral  statements. 
Written  comments  and  data  submitted 
to  MSHA  will  be  included  in  the 
rulemaking  record.  To  allow  for  the 
submission  of  post-hearing  comments, 
the  record  will  remain  open  until  August 
12,1986. 

Issues 

Commenters  questioned  many  specific 
provisions  contained  in  the  proposals. 
MSHA  has  summarized  here  the  major 
issues  raised  on  which  comment  is 
speciflcally  solicited.  These  aspects  of 
the  proposals  will  be  discussed  at  the 
public  hearings,  as  will  any  other 
aspects  on  which  interested  parties  wish 
to  present  comments  or  data. 

PART  7— TEST1NQ  BY  APPUCAMT  OR 
THIRD  PARTY 

Product  Testing 

The  Part  7  proposal  would  require  the 
applicant  or  a  third  party  selected  by  the 
applicant  to  conduct  MSHA-specified 


tests.  While  most  commenters  supported 
the  concept  of  testing  by  parties  other 
than  MSHA,  some  requested  that  MSHA 
retain  its  testing  service  as  an 
alternative  for  manufacturers  who  prefer 
to  use  the  service.  Others  urged  that 
only  third  parties  be  allowed  to  perform 
testing  and  that  they  should  be  certified 
or  accredited  laboratories.  One 
commenter  stated  that  all  testing 
performed  by  applicants  or  third  parties 
should  be  verified  by  MSHA  testing. 

Distribution  Records 

Section  7.7(c)  of  the  proposal  would 
require  that  applicants  maintain  records 
of  their  products'  distribution  for  the 
projected  service  life  of  the  product. 
MSHA  specifically  solicited  comments 
on  the  need  to  specify  a  set  time  for 
maintaining  these  records  and  what  the 
appropriate  time  period  should  be  for 
brattice  cloth  and  ventilation  tubing, 
and  battery  assemblies.  One  commenter 
stated  that  the  service  life  alone  is  not  a 
good  basis  for  determining  a  record 
retention  period  and  that  it  is  not 
possible  to  specify  the  service  life  of 
brattice  cloth.  Another  commenter 
projected  a  maximum  service  life  of  10 
years  for  battery  assemblies  and 
suggested  adding  a  requirement  for  a 
serial  number  on  each  unit  to  aid  in 
tracing  defective  products.  MSHA 
requests  additional  information  on 
determining  the  appropriate  record 
retention  period. 

Post-approval  Product  Audits 

Several  commenters  on  Part  7  raised 
concerns  about  the  number  of  approved 
products  to  be  audited  per  year  for  each 
manufacturer.  They  stated  that  some 
manufactiu«rs  hold  many  different 
approvals  from  MSHA  and  that,  as  a 
result,  they  could  be  subjected  to  many 
audits  each  year.  They  also  raised 
concerns  regarding  the  cost  of  audits. 
While  no  one  objected  to  providing  a 
product  at  no  cost  once  a  year,  they 
stated  that  the  cost  of  providing  the 
product  was  the  only  cost  which  should 
be  borne  by  the  applicant. 

Test  Procedures 

In  the  test  procedures  specified  in 
proposed  §§  7.27,  7.28,  7.46,  7.47,  and 
7.48,  MSHA  would  require  that  test 
apparatus  have  certain  design  elements 
and  dimensions,  and  that  the  tests  be 
performed  as  specified  to  produce 
uniform  and  consistent  results. 
However,  where  variations  in  design  or 
procedure  would  not  affect  the 
reliability  of  the  test  results,  MSHA 
would  allow  flexibility.  One  commenter 
suggested  that  the  proposed  test 
procedures  for  brattice  cloth  and 
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ventilation  tubing  be  more  clearly 
described  to  assure  uniformity  among 
testers.  Another  commenter  suggested 
more  specificity  in  the  test  procedures 
for  battery  assemblies.  MSHA  is 
concerned  about  striking  a  balance 
between  the  necessity  to  obtain  uniform 
test  results  and  the  desire  to  allow 
flexibility  where  test  results  would  not 
be  affected. 

PART  S-FEES  FOR  TESTINQ, 
EVALUATION,  AND  APPROVAL  OF 
MINING  PRODUCTS 

Authority  to  Test  and  Approve 
Equipment 

One  commenter  contended  the  MSHA 
does  not  have  the  authority  to  test  and 
approve  equipment  used  in  underground 
mines.  This  commenter  stated  that  the 
Bureau  of  Mines  enabling  statute,  from 
which  MSHA's  authority  is  derived,  only 
applies  to  research  activities  and  does 
not  grant  regulatory  authority.  Further, 
the  commenter  contended  that  the 
Bureau  of  Mines  authority  to  charge  fees 
applies  only  to  these  research  activities. 

Intent  of  the  Independent  Offices 
Appropriation  Act  (lOAAJ 

In  the  preamble  to  the  Part  5  proposal, 
MSHA  summarized  the  lOAA  and  court 
cases  interpreting  it,  concluding  that  the 
Agency  is  required  to  charge  fees  for 
services  which  provide  a  benefit. 
Several  commenters  stated  that  the 
benefit  conferred  by  MSHA  is  not 
specific  to  an  individual  applicant  but 
to  the  mining  industry  as  a  whole  and 
the  public  in  general.  One  commenter 
also  contended  the  MSHA  has 
misapplied  the  lOAA  in  determining  the 
individual  fees  because  MSHA  has  not 
established  the  actual  costs  of  the 
testing  and  approval  functions. 

Magnitude  of  the  Increase  in  Fees 

Most  commenters  objected  to  the 
magnitude  of  increase  between  existing 
fees  and  the  fee  schedule  based  on  the 
proposal.  They  suggested  alternative 
methods  of  calculating  fees  such  as  the 
average  increase  in  wages,  market 
competitive  rates,  and  the  increase  in 
the  Consumer  Price  Index.  They  stated 
that  the  large  increase  is  due  to  the 
inclusion  of  charges  for  services  not 
directly  attributable  to  the  hazards  of 
fires  and  explosions  and  inefficiencies 
in  the  system,  and  that  the  increases 
will  inhibit  technological  advances  in 
the  mining  industry. 

Post-Approval  Product  Audits 

Two  commenters  objected  to  charges 
for  repeat  product  audits  conducted 
because  of  a  problem  identified  with  the 
product  during  an  initial  audit.  One 


commenter  stated  that  the  entire  audit 
program  is  directed  toward  improving 
conditions  in  the  mining  industry  in 
general  and  that,  therefore,  a  fee  should 
not  be  charged  for  either  initial  or  repeat 
audits. 

Dated:  June  25, 1986. 
David  A.  Zegeer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

(FR  Doc.  86-14694  Filed  6-27-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[A-10-FRL-3039-2] 

Approval  and  Promulgation  of  State 
Implementation  Plan  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  By  this  Notice,  EPA  proposes 
to  approve  the  redesignation  of  the 
Seattle-Tacoma,  Washington, 
"nonattainment"  area  to  "attainment" 
for  the  primary  ozone  (Ob).  The 
redesignation  request  is  based  on 
supporting  documentation  prepared  by 
the  Puget  Sound  Air  Pollution  Control 
Agency  (PSAPCA)  and  submitted  by 
EPA  by  the  Washington  State 
Department  of  Ecology  (WDOE) 
pursuant  to  section  107(d)  of  the  Clean 
Air  Act.  Air  quality  data  and  emission 
reductions  achieved  through 
implementation  of  control  strategy 
measures  support  this  redesignation. 

In  addition,  EPA  proposes  to  approve 
the  Ob  maintenance  plan  as  a  State 
Implementation  Plan  (SIP)  revision  and 
revisions  to  the  volatile  organic 
compound  (VOC)  regulations.  Because 
of  pending  finalization  of  specific 
guidance  dealing  with  allowable 
compliance  date  extensions  for  certain 
VOC  source  categories,  EPA  will  take 
separate  action  in  regard  to  approval  of 
compliance  date  extensions  for  two 
VOC  sources  in  the  nonattainment  area. 
DATE:  Comments  must  be  postmarked 
on  or  before  July  30, 1986. 

ADDRESS:  Comments  should  be 
addressed  to:  Laurie  M.  Karl.  Air 
Programs  Branch.  M/S  532, 
Environmental  Protection  Agency.  1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 

Copies  of  the  materials  submitted  to 
EPA  may  be  examined  during  normal 
business  hours  at: 


Air  Programs  Branch  (lOA-85-6  and 
lOA-85-3),  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101 

State  of  Washington,  Department  of 
Ecology,  4224  6th  Ave.  SE.,  Rowe  Six, 
Building  #4.  Lacey,  Washington  98504 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  F.  White,  Air  Programs  Branch, 

M/S  532,  Environmental  Protection 

Agency.  1200  Sixth  Avenue.  Seattle. 

Washington  98101,  Telephone  No.  (206) 

442-4232.  (FTS)  399-4232. 

SUPPI^MENTARY  INFORMATION: 

I.  Background 

On  March  3. 1978  (43  FR  8962)  EPA 
designated,  pursuant  to  requirements  of 
section  107(d)  of  the  Clean  Air  Act,  all 
areas  of  the  country  as  "attainment," 
"nonattainment,"  or  "unclassifiable"  in 
terms  of  meeting  National  Ambient  Air 
Quality  Standards  (NAAQS).  At  that 
time,  the  Seattle-Tacoma,  Washington, 
area,  encompassing  parts  of  King. 
Snohomish  and  Pierce  Counties,  was 
designated  "nonattainment"  for  primary 
03  standards  in  40  CFR  Part  81,  §  81.348. 

EPA  approved  the  Seattle-Tacoma, 
Washington,  O3  attainment  plan  on 
February  28, 1982  (48  FR  8273). 

PSAPCA  and  WDOE  held  a  joint 
public  hearing  on  December  13, 1984,  to 
obtain  public  comment  on  revisions  to 
PSAPCA  Regulation  II  (VOC  controls, 
requiring  reasonably  available  control 
technology)  which  would  provide  for 
maintenance  of  the  National  Ambient 
Air  Quality  Standard  for  Oa  by  making 
the  current  VOC  controls  apply  to  the 
entire  King,  Kitsap,  Pierce,  and 
Snohomish  County  area.  The  designated 
Os  nonattainment  area  included 
portions  of  King,  Pierce,  and  Snohomish, 
but  none  of  Kitsap  County.  WDOE 
submitted  the  adopted  revisions  to  EPA 
on  February  21, 1985.  The  submittal 
included  documentation  of  reasonable 
further  progress  toward  attaining  the  Oa 
standard  based  on  emission  reductions 
and  air  quality  improvement  resulting 
from  implementation  of  the  approved  Oj 
control  strategy. 

In  addition,  the  February  21  submittal 
included  a  request  for  EPA  to  act  on 
three  variances  for  VOC  sources,  which 
had  been  previously  submitted  to  EPA 
on  May  7, 1984.  Bacause  of  the 
impending  action  at  that  time  by 
PSAPCA  to  request  redesignation  of  the 
Seattle-Tacoma  Os  area  to  attainment, 
EPA  postponed  action  on  those 
variances  at  that  time.  Because  of 
pending  finalization  of  specific  guidance 
dealing  with  allowable  compliance  date 
extensions  for  certain  VOC  sources. 
EPA  will  take  separate  action  in  regard 
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to  approval  of  compliance  date 
extensions  included  in  the  variances  for 
two  of  the  sourcfis;  the  third  source  has 
permanently  ceased  operations  and  no 
further  action  is  necessary. 

n.  Technical  EvaluatioD 

A.  Attainment  Demonstration 

1.  Air  Quality 

The  redesignation  request  included 
data  from  four  monitoring  stations 
inside  the  nonattainment  area  and  two 
outside,  none  of  which  show  violations 
of  the  Os  standard  from  1982  through 
1985.  An  exceedance  analysis  of  the  four 
nonattainment  area  monitors  shows  no 
more  than  one  expected  exceedance  at 
each  site  for  1982-1985.  This  more  than 
satisHes  the  redesignation  guidance 
requiring  at  least  tlu^e  years  of  data 
showing  no  more  than  an  average  of  one 
expected  exceedance  per  year. 

The  air  monitoring  data  are 
considered  generally  representative  of 
the  maximum  ambient  Os  levels  in  the 
impacted  air  mass  within  the  Seattle- 
Tacoma  Oj  nonattainment  area.  The 
WDOE  quality  assurance  program  has 
been  approved  by  EPA  as  satisfying  the 
requirements  of  40  CFR  Part  5a 

2.  VOC  Emission  Reduction 

The  approved  03  SIP  called  for  a  32 
percent  reduction  of  1980  emissions  in 
order  to  demonstrate  attainment.  The 
projected  attainment  date  was 
September  30, 1984.  However,  because 
the  actual  emission  reductions  were 
greater  than  projected,  the  required  32 
percent  reduction  was  achieved  as  of 
January  1, 1983.  This  relates  to  1980 
emissions  of  357,000  kg/summer 
weekday  which  were  reduced  to  244,000 
kg/summer  weekday  in  1983. 

The  emission  reductions  were 
achieved  through  implementation  of 
VCXH  regulations,  vehicle  inspection  and 
maintenance  (1/M)  and  the  federal 
motor  vehicle  emission  control  program 
(FMVECP).  Also,  since  the  industrial 
and  conunercial  activity  in  the  area 
were  normal  during  this  time  period,  the 
emission  reduction  does  not  reflect 
curtailment  of  source  operation  because 
of  depressed  economy. 

B.  Maintenance  Demonstration 

1.  VOC  Regulations 

The  approved  VOC  strategy  has  been 
revised  to  be  applicable  throughout 
PSAPCA's  four-county  jurisdiction, 
instead  of  the  three-county  (portions  of) 
Os  nonattainment  area.  This  will 
continue  the  existing  controls  and  call 
for  new  emission  reductions  for  sources 
not  previously  covered.  Regulation  U 
and  "Monitoring  and  Reporting 
Procedures  for  VOC  Sources,"  as 


revised  by  PSAPCA  Resolution  No.  568. 
will  be  proposed  for  approval  as  part  of 
the  SIP. 

2.  VOC  Emission  Reduction  Projections 

Emission  reduction  projections  are 
based  on  the  same  growth  factors  as  the 
approved  SIP.  Continued  reductions 
from  Regulation  II-VOC  oHitrols,  I/M 
and  FMVECP  coupled  with  the 
expanded  coverage  of  Regulation  II,  will 
ensure  maintenance  of  the  Os  standard. 

3.  VOC  Source  Variances 

Variances  for  three  VOC  sources  in 
the  nonattairmient  area  were  included  in 
the  approval  control  strategy  and  were 
submitted  to  EPA  on  May  7. 1984.  EPA 
did  not  act  on  the  variances  at  that  time 
because  PSAPCA  had  indicated  that  a 
request  for  redesignation  to  attainment 
was  being  prepared. 

At  this  point,  one  of  the  sources  has 
ceased  operations,  leaving  two 
flexographic  printing  operations  under 
extended  compliance  schedules.  EPA  is 
currently  in  the  process  of  finalizing 
guidance  with  respect  to  appropriate 
compliance  timetables  for  graphic  arts 
sources,  including  flexographic  printers. 
Upon  finalization  of  the  guidance,  EPA 
will  publish  a  separate  Federal  Register 
action  regarding  approval  of  these 
compliance  schedule  extensions. 

Copies  of  the  three  variances  along 
with  a  technical  support  document 
describing  each  are  included  In  the 
docket  file. 

EPA  believes  that  the  SIP  for  this  area 
has  been  substantially  implemented  and 
that  reasonable  safeguards  exist  in  the 
currently  approved  control  strategy  to 
ensure  that  the  two  previously 
mentioned  flexographic  sources  will 
achieve  final  compliance.  Therefore,  full 
implementation  of  the  SIP  is  assured 
and  the  redesignation  portion  of  the 
state's  submittal  is  approvable. 

m.  Proposed  EPA  Action 

EPA  proposes  to  (1)  redesignate  the 
Seattle-Tacoma,  Washington  Os 
nonattainment  area  to  attainment  for  the 
primary  Os  standard;  (2)  approve  the  Os 
maintenance  plan  as  a  SIP  revision;  and 
(3)  approve  Regulation  II  and 
"Monitoring  and  Reporting  Procedures 
for  VOC  Sources"  as  amended  by 
PSAPCA  Resolution  568. 

Interested  parties  are  Invited  to 
comment  on  all  aspects  of  this  proposed 
approval  of  the  redesignation  and  the 
Washington  SIP  revision.  Comments 
should  be  submitted  to  the  address 
Usted  in  the  front  of  this  Notice.  Public 
comments  postmarked  by  July  30, 1986 
will  be  considered  in  any  final  action 
EPA  takes  on  this  proposal. 


Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  significant  impact 
on  a  substantial  number  of  small  entitles 
(46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  7401-7642. 

List  of  Subfects 

40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

40  CFR  Part  81 

Air  Pollution  Control  Agency, 
National  parks.  Wilderness  areas. 

Dated:  March  7, 1988. 
Emesta  B.  Barnes, 

Regional  Administrator. 

(FR  Doc  86-14539  Filed  6-27-86;  a.45  amj 

BILUNQ  COOE  •SM-CO-a 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1052 

[Ex  Parte  No.  MC-421 

Handling  of  C.O.D.  SMpments 

agency:  Interstate  Commerce 

Commission. 

action:  Supplemental  request  for 

cttinments  to  notice  of  proposed 

rulemaking.  


summary:  This  proceeding  was 
instituted  by  notice  of  proposed 
rulemaking  (NPR)  published  March  30. 
1981  (46  FR  19271).  The  NPR  proposed  to 
amend  the  Commission's  regulations 
governing  the  collection  and  remittance 
of  funds  for  cash-on-delivery  (co.d.) 
shipments  (49  CFR  1052.3)  and  the 
recordkeeping  requirements  for  carriers 
handling  co.d.  shipments  (49  CFR 
1052.4).  Comments  were  received,  but  no 
action  was  taken  because  of  the 
Commission's  anticipated  review  of  its 
credit  regulations.  However,  the  revised 
credit  regulations  (49  CFR  Part  1320)  did 
not  address  the  co.d.  regulations.  The 
Commission  now  proposes  to  revise 
§  1052.3  to  allow  each  carrier  to  publish 
its  own  nondiscriminatory  co.d.  tariff 
provisions  and  to  repeal  the 
recordkeeping  requirements  of  section 
1052.4. 

DATES:  Comments  are  due  by  July  31, 
1986. 
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ADDRESSES:  The  original  and,  if 
possible,  10  copies  of  the  comments 
referring  to  Ex  Parte  No.  MC-42  should 
be  sent  to:  Case  Control  Branch,  Office 
of  the  Secretary,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  J.  Barry  (202)  275-7540 

or 
Mark  S.  Shaffer  (202)  275-7805 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  decision,  write  to  T.S. 
InfoSystems.  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  (202)  289- 
4357  in  the  DC  Metropolitan  area  or 
(800)  424-5403.  toll-free,  outside  the  DC 
area. 

This  action  will  not  significantly  affect 
either  the  quality  the  human 
envirorunent  or  conservation  of  energy 
resources. 


Regulatory  Flexibility  Analysis 

The  Commission  certifies  that 
adoption  of  the  proposed  modification 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  proposed 
amendments  would  not  be  mandatory 
and  would  allow  more  fiexible, 
individualized  procedures. 

List  of  Subjects  in  49  CFR  Fart  1052 

Motor  carriers. 

Decided:  June  23, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Sterrett,  Andre,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 

PART  1052 -[AMENDED] 

We  propose  to  amend  49  CFR  1052  as 
follows: 

1.  The  authority  citation  for  49  CFR 
Part  1052  would  be  revised  to  read  as 
follows: 


Authority:  49  U.S.C.  304.  311,  315.  318.  319. 
320;  49  U.S.C.  10101. 10321. 10922. 10762, 
11101,  and  5  U.S.C.  553. 

2.  The  heading  and  text  of  S  1052.3 
would  be  revised  to  read  as  follows: 

§  1052.3    Collection  and  remittance. 

Every  common  carrier  of  property 
subject  to  the  Interstate  Commerce  Act. 
except  as  otherwise  provided  in 
S  1052.1,  which  provides  any  co.d. 
service  must  publish  and  maintain  a 
tariff  or  tariffs  which  set  forth 
nondiscriminatory  rules  governing  the 
collection  and  remittance  of  co.d.  funds. 

S  1052.4    [Removed] 

3.  Section  1052.4  would  be  removed. 
[FR  Doc.  86-14653  Filed  6-27-86:  8:45  amj 
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contains  documents  ottwr  than  rules  oc 
proposed  njtes  that  are  appNcabte  to  the 
public  r4a«C8S  of  hearings  and 
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organization  and  functions  are  exarr«ples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Offic*  of  th«  Seci^tary 

National  Animal  Damage  Control 
Advisory  Committee;  Intent  to 
Establish 

Notice  is  hereby  given  that  the 
Secretary  of  Agriculture  proposes  to 
establish  the  National  Animal  Damage 
Control  Advisory  Committee  for  a  2- 
year  period.  The  Secretary  has 
determined  that  establishing  the 
Committee  is  in  the  public  interest  in 
connection  with  duties  imposed  on  the 
Department  by  the  Continuing 
Resolution  of  December  19. 1985,  which 
transferred  the  Animal  Damage  Control 
Research  and  Operations  program  from 
the  Department  of  the  Interior  to  the 
Department  of  Agriculture. 

The  purpose  of  the  Committee  will  be 
to  provide  advice  to  the  Secretary  on 
policies,  program  issues,  and  research 
needed  to  conduct  the  Animal  Damage 
Control  Program.  The  Committee  will 
also  serve  as  a  public  forum  which  will 
enable  those  affected  to  have  a  voice  in 
the  program's  policies.  Equal 
opportunity  practices,  in  line  with  U.S. 
Department  of  Agriculture  policies,  will 
be  followed  in  all  appointments  to  the 
Committee.  Membership  will  consist  of 
persons  representing  the  livestock, 
poultry,  and  grain  producers; 
environment  and  conservation  groups; 
arban  interests;  academia  and  the 
pesticide  industry. 

The  Assistant  Secretary,  Marketing 
and  Inspection  Services,  U.S. 
Department  of  Agriculture,  will  serve  as 
Chairperson  of  the  Committee,  and  the 
Administrator,  Animal  and  Plant  Health 
Inspection  Service  will  serve  as  Vice- 
Chairperson.  The  Committee  will  meet 
at  least  annually. 

This  notice  is  given  in  compliance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-468).  Views  and 
comments  of  interested  persons  may  be 
submitted  to  the  Administrator,  Animal 


and  Plant  Health  Inspection  Service. 
Room  312-E.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250,  until 
15  days  after  publication  in  the  Federal 
Register.  Such  comments  will  be 
available  for  public  inspection  during 
regidar  business  hours  (7  CFR  1.27  (b)). 

Done  at  Washington,  DC,  this  24th  day  of 
)une  1986. 
John  |.  Franke, 

Assistant  Secretary  for  Administration. 
[PR  Doc  86-14855  Filed  8-27-86;  8:45  am] 

MUJNO  CODE  3410-94-11 

Privacy  Act  Systems  of  Records 

agency:  Office  of  the  Secretary.  USDA. 

ACTION:  Notice  of  revision  of  systems  of 
records,  rescission  of  a  system  of 
records,  and  notice  of  a  new  system  of 
records  under  the  Privacy  Act  of  1974. 

summary:  Pursuant  to  the  Privacy  Act 
of  1974  (5  U.S.C  552a).  notice  is  hereby 
given  that  the  U.S.  Department  of 
Agriculture  is  revising  four  of  its 
systems  of  records  maintained  by  the 
Federal  Grain  Inspection  Service, 
USDA.  to  clarify  language,  reflect 
organizational  changes  as  to 
responsibility  for  maintaining  these 
records,  make  changes  in  categories  of 
individuals  covered  and  records 
maintained,  and  make  changes  in 
routine  uses.  One  system  of  records 
maintained  by  the  Federal  Grain 
Inspection  Service  is  being  rescinded 
because  those  records  are  maintained 
by  the  U.S.  Department  of  Labor.  In 
addition,  a  new  system  of  records. 
USDA/FGIS-6,  Conflicts  of  Interest  of 
Employees  of  Official  Agencies  and  of 
Individuals  Under  Contract  with  the 
Federal  Grain  Inspection  Service,  is 
being  added.  This  new  system  of 
records  will  enable  the  Federal  Grain 
Inspection  Service  to  ensure  the 
integrity  of  the  inspection  and  weighing 
process. 

EFFECTIVE  DATE:  July  30,  1986. 
Comments  must  be  received  by  the 
contact  person  listed  below  on  or  before 
July  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Lewis  Lebakken,  Jr.,  Information 
Resources  Staff,  USDA,  FGIS,  RMD. 
Room  1661  South  Building.  1400 
Independence  Avenue.  SW., 
Washington.  DC  20250,  telephone  (202) 
382-1738. 


SUPPLEMENTARY  INFORMATION:  The 

Federal  Grain  Inspection  Service  (FGIS) 
hereby  revises  the  following  systems  of 
records: 

(a)  USDA/FGIS-1.  Employment 
History  Records  for  Licensed 
Nonfederal  Employees  (43  FR  51298). 
The  purpose  of  this  system  of  records 
revision  is  to:  (1)  Clarify  language;  (2) 
reflect  organizational  changes  as  to 
responsibility  for  maintaining  these 
records;  (3)  change  the  categories  of 
individual  covered  by  deleting  the 
references  to  "commodity"  and 
"graders",  because  these  individuals  are 
covered  under  the  category  of 
"inspectors";  (4)  add  "commendations" 
to  the  category  of  records  maintained; 
and  (5)  make  deletions  in  routine  uses 
that  are  no  longer  applicable. 

(b)  USDA/FGIS-2.  Investigations 
Undertaken  by  the  Government 
Pursuant  to  the  U.S.  Grain  Standards 
Act  of  1976.  or  the  Agricultural 
Marketing  Act  of  1946  (43  FR  51298- 
51299).  The  purpose  of  this  system  of 
records  revision  is  to:  (1)  Clarify 
language;  (2)  reflect  organizational 
changes  as  to  responsibility  for 
maintaining  these  records;  and  (3) 
identify  automated  data  systems  as  a 
new  storage  system  technique. 

(c)  USDA/FGIS-3.  Subsidiary 
Personnel  Records  (43  FR  51299).  The 
purpose  of  this  system  of  records 
revision  is  to:  (1)  Clarify  language;  (2) 
reflect  organizational  changes  as  to 
responsibility  for  maintaining  these 
records;  (3)  change  the  title  of  the  record 
by  removing  the  word  "pay"  because 
these  records  are  no  longer  maintained, 
and  (4)  add  "position  descriptions"  and 
"documentation  of  employees 
performance  and  proficiency"  to  the 
category  of  records  maintained. 

(d)  USDA/FGIS-4,  Nonviolation  Case 
File  System  on  Individuals  Subject  to 
the  U.S.  Grain  Standards  Act  or 
Agricultural  Marketing  Act  of  1946  (44 
FR  69315-69316).  The  purpose  of  this 
system  of  records  revision  is  to:  (1) 
Clarify  language;  (2)  reflect 
organizational  changes  as  to 
responsibility  for  maintaining  these 
records;  (3)  add  a  routine  use  of  release 
of  records  to  the  Department  of  Justice 
and  appropriate  courts;  and  (4)  identify 
automated  data  systems  as  a  new 
storage  system  technique. 

USDA/FGlS-5,  Occupational  Injury/ 
Illness  and  Motor  Vehicle  Accident 
Case  Files  (46  FR  40544-40545)  is  hereby 
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rescinded  because  these  records  are 
maintained  by  the  U.S.  Department  of 
Labor. 

A  new  system  of  records  USDA/ 
FGIS-6.  Conflicts  of  Interest  of 
Employees  of  Official  Agencies  and  of 
Individual  under  Contract  with  the 
Federal  Grain  Inspection  Service,  is 
being  added.  This  system  of  records 
consists  of  all  forms,  correspondence, 
and  other  data  pertinent  to  processing 
conflict-of-interest  reports.  With 
increased  Government  participation  in 
the  domestic  and  international 
marketing  of  grain,  as  mandated  by  the 
U.S.  Grain  Standards  Act  of  1976,  it  is 
imperative  that  all  FGIS  employees  be 
able  to  identify  and  resolve  possible 
conflicts  of  interest.  Public  confidence  in 
the  inspection  and  weighing  services 
provided  by  FGIS  depends  on  our  ability 
to  maintain  as  well  as  increase  the  high 
standards  of  integrity  of  the  Agency. 

In  addition,  new  routine  uses 
concerning  the  release  of  records  to  the 
Department  of  Justice  and  in 
proceedings  before  a  court  or 
adjudicative  body  have  been  added  to 
USDA/FGIS-1,  2.  3,  and  4  and  included 
in  USDA/FGIS-6.  These  new  uses  are 
being  promulgated  to  address  concerns 
expressed  by  the  district  court  in  Krobn 
V.  Department  of  Justice,  Civil  No.  78- 
1536  (D.D.C.  March  19. 1984).  In  Kwfin. 
an  FBI  routine  use  providing  for 
disclosure  "during  appropriate  legal 
proceedings"  was  held  to  be  "vague  and 
capable  of  being  construed  so  broadly 
as  to  encompass  all  legal  proceedings 
*  *  *  (and)  would  make  disclosure  as  a 
'routine  use'  the  rule  rather  than  the 
exception  and  thus  subvert  the  purposes 
of  the  (Privacy)  Act"  The  new  routine 
uses  are  designed  to  restrict  the  amount 
of  information  released  during  litigation. 

Signed  at  Washington.  DC.  on  ]une  24, 
1986. 

Peter  C  Myers. 

A  cling  Secretary. 

Privacy  Act  System  USDA/FGIS-1 
Report 

The  purpose  of  this  system  of  records 
revision  is  to  (1)  clarify  language.  (2) 
reflect  organizational  changes  as  to  the 
responsibility  for  maintaining  these 
records,  (3)  make  changes  in  categories 
of  individuals  covered  and  records 
maintained,  and  (4)  add  new  routine 
uses. 

The  authority  for  maintaining  this 
system  of  records  is  7  U.S.C.  71  et  seq. 
and  7  U.S.C.  1621  et  seq. 

Use  of  this  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy.  While  some 
of  the  information  in  this  system  will  be 
made  available  to  others,  all  individuals 


about  whom  information  in  this  system 
is  maintained  will  voluntarily  submit  the 
information  for  the  express  purpose  of 
participating  in  the  Federal  Grain 
Inspection  Service  (FGIS)  licensing 
program. 

Custody  of  the  records  in  this  system 
will  be  limited  to  Department  of 
Agriculture  employees  who  maintain 
and  update  the  files. 

Use  of  this  system  will  have  no  effect 
upon  privacy  and  other  personal  or 
property  rights  of  individuals  or  on  the 
preservation  of  the  Constitutional 
principles  of  federalism  and  separation 
of  powers. 

These  records  are  stored  in 
Government  office  buildings,  locked 
offices  or  locked  file  cabinets  and 
maintained  in  file  folders,  notebooks, 
and  on  computers. 

The  revised  system  of  records  is  not 
exempt  from  any  provisions  of  the 
Privacy  Act. 

Privacy  Act  System  USOA/FGIS-2 
Report 

The  purpose  of  this  system  of  records 
revision  is  to  (1)  clarify  language,  (2) 
reflect  organizational  changes  as  to  the 
responribility  for  maintaining  these 
records,  (3)  identify  a  new  storage 
system,  and  (4)  add  new  routine  uses. 

The  authority  for  maintaining  this 
system  of  records  is  7  U.S.C.  71  et  seq. 
and  7  U.S.C.  1621  et  seq. 

Use  of  this  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy.  While  some 
of  the  information  in  this  system  will  be 
made  available  to  others,  all  individuals 
about  whom  information  in  this  system 
is  maintained  tvill  voluntarily  submit  the 
information  for  the  express  purpose  of 
participating  in  the  Federal  Grain 
Inspection  Serive  (FGIS)  investigations 
program. 

Custody  of  the  records  In  this  system 
will  be  limited  to  Department  of 
Agriculture  employees  who  maintain 
and  update  the  files. 

Use  of  this  system  «vill  have  no  effect 
upon  privacy  and  other  personal  or 
property  rights  of  individuals  or  on  the 
preservation  of  the  Constitutional 
principles  of  federalism  and  separation 
of  powers. 

'These  records  are  stored  in 
Government  office  buildings,  locked 
offices,  or  locked  file  cabinets  and 
maintained  in  file  folders  and 
incorporated  in  an  automated  data 
system. 

The  system  has  been  exempted  under 
5  U.S.C.  552a(k)(2)  from  the  requirement 
of  5  U.S.C.  552a(c)(3).  (d).  (e)(4)(G).  (H) 
and  (I),  and  (0  because  it  consists  of 
investigatory  material  compiled  for  law 
enforcement  purposes. 


Privacy  Act  System  USDA/FGIS-S 
Report 

The  purpose  of  this  system  of  records 
revision  is  to  (1)  clarify  language.  (2) 
reflect  organizational  changes  as  to  the 
responsibility  for  maintaining  these 
records.  (3)  change  title.  (4)  make 
changes  in  categories  of  records 
maintained,  and  (5)  add  new  routine 
uses. 

The  authority  for  maintaining  this 
system  of  records  is  5  U.S.C  301,  and  7 
U.S.C.  75a. 

Use  of  this  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy.  While  some 
of  the  information  in  this  system  will  be 
made  available  to  others,  all  individuals 
about  whom  information  in  this  system 
is  maintained  will  voluntarily  submit  the 
information  for  the  express  purpose  of 
participating  in  the  Federal  Grain 
Inspection  Service  (FGIS)  inspection 
and  weighing  program. 

Custody  of  ^e  records  in  this  system 
will  be  limited  to  Department  of 
Agriculture  employees  who  maintain 
and  update  the  files. 

Use  of  this  system  will  have  no  effect 
upon  privacy  and  other  personal  or 
property  rights  of  individuals  or  on  the 
preservation  of  the  Constitutional 
principles  of  federalism  and  separation 
of  powers. 

"These  records  are  stored  in  file  folders 
in  Government  office  buildings,  locked 
offices,  or  locked  file  cabinets. 

The  revised  system  of  records  is  not 
exempt  from  any  provisions  of  the 
Privacy  Act. 

Privacy  Act  System  USDA/FGIS-i 
Report 

The  purpose  of  this  system  of  records 
revision  is  to:  (1)  Clarify  language.  (2) 
reflect  organizational  changes  as  to  the 
responsibility  for  maintaining  these 
records,  (3)  add  new  routing  uses,  and 
(4)  identify  a  new  storage  system. 

The  authority  for  maintaining  this 
system  is  7  U.S.C  71  et  seq.  and  7  U.S.C. 
1621  et  seq. 

Use  of  this  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  ri^t  to  privacy.  While  some 
of  the  information  in  this  system  will  be 
made  available  to  others,  all  individuals 
about  whom  information  in  this  system 
is  maintained  will  voluntarily  submit  the 
information  for  the  express  purpose  of 
participating  in  the  Federal  Grain 
Inspection  Service  (FGIS)  inspection 
and  weighing  program. 

Custody  of  the  records  in  this  system 
will  be  limited  to  Department  of 
Agriculture  employees  who  maintain 
and  update  the  files. 
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Use  of  this  system  will  have  no  effect 
upon  privacy  and  other  personal  or 
property  rights  of  individuals  or  on  the 
preservation  of  the  Constitutional 
principles  of  federalism  and  separation 
of  powers. 

These  records  are  stored  in 
Government  office  buildings,  locked 
of&ces.  or  locked  file  cabinets  and 
maintained  in  file  folders  and 
incorporated  into  an  automated  data 
system. 

The  revised  system  of  records  is  not 
exempt  from  any  provisions  of  the 
Privacy  Act. 

Privacy  Act  System  USDA/FGIS-« 
Report 

The  purpose  of  this  proposed  system 
of  records  is  to  provide  the  United 
States  Department  of  Agriculture, 
Federal  Grain  Inspection  Service  (FGIS) 
with  the  necessary  information  pertinent 
to  conflicts  of  interest  reports.  Public 
confidence  in  the  inspection  and 
weighing  services  provided  by  FGIS 
depends  on  the  ability  to  maintain  as 
well  as  increase  the  high  standards  of 
integrity  of  the  agency. 

The  authority  for  maintaining  this 
system  is  7  U.S.C.  B7  et  seq. 

Use  of  this  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy.  While  some 
of  the  information  in  this  system  will  be 
made  available  to  others,  all  individuals 
about  whom  information  in  this  system 
is  maintained  will  voluntarily  submit  the 
information  for  the  express  purpose  of 
participating  in  the  Federal  Grain 
Inspection  Service  (FGIS)  inspection 
and  weighing  program. 

Custody  of  the  records  in  this  system 
¥vill  be  hmited  to  Department  of 
Agriculture  employees  who  maintain 
and  update  the  files. 

Use  of  this  system  will  have  no  effect 
upon  privacy  and  other  personal  or 
property  rights  of  individuals  or  on  the 
preservation  of  the  Constitutional 
principles  of  federalism  and  separation 
of  powers. 

These  records  are  stored  in 
Government  office  buildings,  locked 
offices,  or  locked  file  cabinets  and 
maintained  in  file  folders. 

The  system  of  records  is  not  exempt 
from  any  provisions  of  the  Privacy  Act. 

USOA/FOIS-1 

•vstcmname: 

USDA/FGIS-1,  Employment  History 
Records  for  Licensed  Nonfederal 
Employees. 

SVrrCM  LOCATION: 

Federal  Grain  Inspection  Service, 
USDA,  1400  Independence  Avenue,  SW., 
Washington,  DC  20250. 


CATCeOMKS  or  MOIVIOUALS  COVIMO  BY  THK 


Inspectors,  Weighers,  Samplers, 
Technicians. 

CA-noomn  of  mconoe  m  thk  system: 

This  system  consists  of  applications 
for  license:  license  files;  biographical 
data;  functions  which  the  licensee  may 
perform;  licensee's  powers  of  attorney, 
factors  which  affect  or  might  affect 
desirability  as  a  licensee;  current, 
expired,  and  voided  licenses;  license 
examination  score  sheets;  license 
renewal  score  sheets;  miscellaneous 
notes  and  memorandums,  e.g.,  transfers, 
cancellations,  letters  of  corrective 
action,  commendations,  caution  or 
warning,  suspensions,  and  proposals  to 
revoke  license.  Content  and  extent  of 
these  records  vary  by  commodity, 
program,  and  season. 

AUTHOMTY  FOR  MAINTENANCC  OF  TMI 
SYSTEM: 

7  U.S.C.  71  et  seq..  7  U.S.C.  1621  et 
seq. 

MMITINC  uses  OF  RCCOeOS  MAINTAINED  IN 
THE  SYSTEM,  INCUIOINa  CATEOOfUES  OF 
USSRS  AND  THE  FURPOSC  OF  SUCH  USES: 

(1)  To  prepare  required  reports  for  the 
General  Accounting  Office;  (2)  To 
prepare  required  reports  for  the 
Department  of  Justice;  (3)  Referral  to  the 
appropriate  agency,  whether  Federal, 
State,  local  or  foreign,  chained  with  the 
responsibihty  of  investigating  or 
prosecuting  a  violation  of  law,  or  of 
enforcing  or  implementing  the  statute, 
rule,  regulation,  or  order  issued  pursuant 
thereto,  of  any  record  within  this  system 
when  information  available  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation,  or  order  issued 
pursuant  thereto;  (5)  Disclosure  to  the 
Department  of  Justice  for  use  In 
litigation  when  the  agency,  or  any 
component  thereof,  or  any  employee  of 
the  agency  in  his  or  her  official  capacity, 
or  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or  the  United 
States,  where  the  agency  determines 
that  litigation  is  likely  to  affect  the 
agency  or  any  of  its  components,  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  is 
deemed  by  the  agency  to  be  relevant 
and  necessary  to  the  litigation;  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 


which  the  records  were  collected;  (6) 
Disclosure  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  agency  is  authorized  to  appear, 
when  the  agency,  or  any  component 
thereof,  or  any  employee  of  the  agency 
in  his  or  her  official  capacity,  or  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the  agency 
has  agreed  to  represent  the  employee,  or 
the  United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
agency  determines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation;  provided,  however  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the  court  is  f 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected;  and  (7)  To  answer 
Congressional  inquiries  made  at  the 
request  of  the  individual  from  whose 
record  information  is  disclosed. 

pouaes  and  practices  for  storinq. 
retrievina,  accessing.  retainino,  and 
disposino  of  records  in  the  system: 

storaqe: 

File  folders,  notebooks,  and 
computers. 

RETRIEVABIUTV: 

Records  are  indexed  by  name  of 
licensee  and/or  Ucense  number. 

SAFEOUAROS: 

Government  office  buildings,  locked 
offices,  or  locked  file  cabinets. 

RETENTION  AND  DISPOSAL: 

Destroy  immediately  when  licensee  is 
deceased,  or  10  years  after  license  is 
terminated.  Records  are  maintained  in 
accordance  with  the  General  Services 
Administration  disposal  schedules,  as 
implemented  by  FGIS  Instruction  251.1. 
Records  Management  Program. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director.  Field  Management  Division. 
USDA.  Federal  Grain  Inspection 
Service,  1400  Independence  Ave..  SW., 
Washington,  DC  20250. 

MOTIFICATION  procedure: 

Individuals  may  request  information 
concerning  themselves  from  this  system 
by  submitting  a  written  request  to  the 
System  Manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 
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CONTESTMO  RECORD  PROCEDURES: 

Individuals  may  contest  a  record  in 
the  system  that  pertains  to  them  by 
submitting  a  request  to  the  System 
Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  the  System  comes 
primarily  from  licensees  and 
supervisors.  Additional  data  may  be 
provided  by  investigative  personnel. 

USDA/FGIS-2 

SYSTEM  NAME: 

USDA/FGIS-2.  Investigations 
Undertaken  by  the  Government 
Pursuant  to  the  U.S.  Grain  Standards 
Act  of  1976.  as  amended,  or  the 
Agricultural  Marketing  Act  of  1946.  as 
amended. 

SYSTEM  LOCATION: 

Federal  Grain  Inspection  Service. 
USDA,  1400  Independence  Avenue,  SW., 
Washington.  D.C.  20250. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Individuals  who  are  regulated  by  the 
subject  Acts  and  who  have  been 
investigated  for  possible  violation  of  the 
Acts  and/or  against  whom  the 
Department  recommends  that  an 
enforcement  action  be  brought  by  the  - 
Government. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  investigatory 
material  which  may  include  intra-  and 
interdepartmental  reconunendations 
pertaining  to  an  alleged  violation  of  the 
subject  Acts. 

AUTHORfTV  FOR  MAINTENANCE  OF  THE 

system: 

7  U.S.C.  71  et  seq..  7  U.S.C.  1621  et 
seq. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  HtCLUOINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Referral  to  the  appropriate  agency, 
whether  Federal.  State,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law,  or  of  enforcing  or  implementing 
the  statute,  rule,  regulation,  or  order 
issued  pursuant  thereto,  of  any  record 
within  this  system  when  information 
available  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute,  or 
particular  program  statute,  or  by  rule, 
regulation,  or  order  issued  pursuant 
thereto;  (2]  Disclosure  to  the  Department 
of  Justice  for  use  in  litigation  when  the 
agency,  or  any  component  thereof,  or 
any  employee  of  the  agency  in  his  or  her 
official  capacity,  or  any  employee  of  the 


agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  agency  to  be 
relevant  and  necessary  to  the  litigation; 
provided,  however,  that  in  each  case, 
the  agency  determines  that  disclosure  of 
the  records  to  the  Department  of  Justice 
is  a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected;  (3)  Disclosure  In  a  proceeding 
before  a  court  or  adjudicative  body 
before  which  the  agency  is  authorized  to 
appear,  when  the  agency,  or  any 
component  thereof,  or  any  employee  of 
the  agency  in  his  or  her  official  capacity, 
or  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee,  or  the  United  States,  where 
the  agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
agency  determines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation;  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the  coiu't  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  fo.  which  the  records  were 
collected;  and  (4)  To  answer 
Congressional  inquiries  made  at  the 
request  of  the  individual  from  whose 
record  information  is  disclosed. 

POUaSS  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  incorporated  in  an  automated  data 

system. 

RETRIEVABILfrV: 

Records  are  indexed  by  subject  and 
chronological  sequence.  The  subject 
could  be  the  name  of  the  individual. 

SAFEGUARDS: 

Government  office  buildings.  locked 
offices,  or  locked  file  cabinets. 

RETENTION  AND  DtSROSAU 

Records  for  basic  investigations  are 
retained  for  5  years,  unless  the 
investigation  involves  licensee  conflicts 
of  interest,  then  records  are  to  be 
retained  for  10  years.  Records  are 
maintained  in  accordance  with  General 
Services  Administration  disposal 


schedules,  as  implemented  by  FGIS 
Instruction  251.1.  Records  Management 
Program. 

SYSTEM  MANAGER  AND  ADOWESSr 

Director,  Compliance  Division.  USDA. 
Federal  Grain  Inspection  Service,  1400 
Independence  Avenue,  SW., 
Washington,  D.C.  2025a 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT 

The  system  has  been  exempted  under 
5  U.S.C.  552a(k)(2)  from  the  requirement 
of  5  U.S.C.  552a  (c)(3).  (d).  (e)(4)  (G).  (H), 
and  (I),  and  (f)  because  it  consists  of 
investigatory  material  compiled  for  law 
enforcement  purposes.  See  7  CFR  1.123. 
Individual  access  to  these  files  could 
impair  investigations  and  alert  subjects 
of  investigations  that  their  activities  are 
being  scrutinized,  and  thus  allow  them 
time  to  take  measures  to  prevent 
detection  of  illegal  action  or  escape 
prosecution.  Disclosure  of  investigative 
techniques  and  procedures  and  the 
existence  and  identity  of  confidential 
sources  of  information  would  hamper 
law  enforcement  activity. 

USOA/FGIS-3 

SYSTEM  NAME: 

USDA/FGIS-3.  USDA/FGIS 
Subsidiary  Personnel  Records. 

SYSTEM  LOCATION: 

Federal  Grain  Inspection  Service, 
USDA,  1400  Independence  Avenue,  SW.. 
Washington,  D.C.  20250,  and  field  offices 
at  locations  listed  in  the  Federal  Grain 
Inspection  Service  Field  Office  Listing 
pubhcation. 

CATEGORIES  OF  NMNVIDUALS  COVERED  BY  TMi 

system: 

Present  and  former  employees  and 
applicants  for  reemployment  with  the 
Federal  Grain  Inspection  Service. 

CATEGORIES  OF  RECORDS  IN  TMS  SVSTIM: 

The  system  consists  of  copies  of 
materials  maintained  in  Official 
Personnel  Folders,  such  as  personnel 
action  documents,  position  descriptions. 
applications  for  employment  education 
and  training  data,  performance  and 
appraisal  ratings,  the  documentation  of 
employee  performance  and  proficiency, 
and  time  and  attendance  reports. 

AUTHOMTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301.  7  U.S.C.  75a. 

ROUTINE  USES  OF  RECORDS  MANtr  ANIEO  W 
THE  SYSTBN,  ICUUeRIQ  CATEOOMBS  OF 
USERS  AMD  THE  PURPOSES  OF  SUCH  uses: 

(1)  For  FGIS  officials  to  review 
appointments,  promotions,  withln-grade 
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increases,  training,  transfer*,  and 
determination  of  qualification  of  an 
individual:  (2)  To  prepare  required 
records  and  reports  to  the  Office  of 
Personnel  Management,  Department  of 
Labor.  Merit  Systems  Protection  Board, 
and  Office  of  Management  and  Budget; 
(3)  Referral  to  the  appropriate  agency, 
whether  Federal.  State,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law,  or  of  enforcing  or  implementing 
the  statute,  rule,  regulation,  or  order 
issued  pursuant  thereto,  of  any  record 
within  this  system  when  information 
available  indicates  a  violation  or 
potential  violation  of  law,  whether  civil 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by  rule, 
regulation,  or  order  issued  pursuant 
thereto;  (4)  Disclosure  to  the  Department 
of  Justice  for  use  in  litigation  when  the 
agency,  or  any  component  thereof,  or 
any  employee  of  the  agency  in  his  or  her 
official  capacity,  or  any  employee  of  the 
agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  agency  to  be 
relevant  and  necessary  to  the  litigation; 
provided,  however,  that  in  each  case, 
the  agency  determines  that  disclosure  of 
the  records  to  the  Department  of  Justice 
is  a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected;  (5)  Disclosure  in  a  proceeding 
before  a  court  or  adjudicative  body 
before  which  the  agency  is  authorized  to 
appear,  when  the  agency,  or  any 
component  thereof,  or  any  employee  of 
the  agency  in  his  or  her  official  capacity, 
or  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee,  or  the  United  States,  where 
the  agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  Utigation  or 
has  an  interest  in  such  htigation,  and  the 
agency  determines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation;  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the  court  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected;  and  (6)  To  answer 
Congressional  inquiries  made  at  the 


request  of  the  individual  from  whose 
record  information  is  disclosed. 


AND 


mSPOWMQ  or  RKOHOS 


STOAAOC 

Records  are  stored  in  flle  folders. 

NrmiEVABiuTY: 
Records  are  indexed  by  name. 

SAPKOUAROS: 

Government  office  buildings,  locked 
offices,  or  locked  file  cabinets. 

METEWnOM  AND  MSMSAL: 

Records  are  reviewed  annually  and 
superseded  dociunents  are  destroyed;  or 
destroy  all  dociunents  relating  to  an 
individual  employee  1,  year  after 
separation  or  transfer.  Records  are 
maintained  in  conformance  with 
appropriate  General  Services 
Administration  disposal  schedules  and 
implemented  by  FGIS  Instruction  251.1, 
Records  Management  Program. 

SVSTCM  MANAOElHS)  AND  AOONCSS: 

Director,  Resources  Management 
Division,  USDA,  Federal  Grain 
Inspection  Service,  1400  Independence 
Avenue.  SW.,  Washington,  DC  20250. 

NormcAHON  PftocsouRK: 

Individuals  may  request  information 
concerning  themselves  from  this  system 
by  submitting  a  written  request  to  the 
System  Manager  or  to  their  individual 
supervisors  at  the  appropriate  office 
having  custody  of  their  records.  The 
request  for  information  should  contain 
the  name  and  address  of  the  requester 
and  the  particular  information 
requested. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTmO  RECORD  procedures: 

Individuals  may  request  a  change  or 
amendment  of  their  records.  This 
request  should  be  addressed  to  the 
System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  the  individual  to  whom  it  applies 
or  is  derived  from  information  the 
individual  supplied,  except  information 
provided  by  agency  officials  on 
performance,  appraisal,  pay,  leave,  and 
allowance  records. 

USOA/FQIS-4 

SYSTEM  NAMC 

USDA/FGIS-4.  Nonviolation  Case 
File  System  on  Individuals  Subject  to 
the  U.S.  Grain  Standards  Act,  as 


amended,  or  the  Agricultural  Marketing 
Act  of  1946,  as  amended. 

SYSTEM  LOCATION: 

Federal  Grain  Inspection  Service, 
USDA,  1400  Independence  Avenue,  SW., 
Washington.  DC  20250. 

categories  of  individuals  covered  by  the 
system: 

Individuals  who  are  regulated  by  the 
subject  Acts  and  who  have  been 
referenced  in  an  investigation  or  other 
information  for  possible  violations  of  the 
Acts  or  other  Federal  law  with  respect 
to  the  handling,  weighing,  or  official 
inspection  of  commodities. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  on  individuals  who  are 
subject  to  the  rules  of  the  U.S.  Grain 
Standards  Act,  as  amended,  or  the 
Agricultural  Marketing  Act  of  1946,  as 
amended,  and  activities  which  might 
lead  to  possible  violations  of  these  Acts 
or  violations  of  other  Federal  law  with 
respect  to  the  handling,  weighing,  or 
official  inspection  of  commodities. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE 

system: 

7  U.S.C.  71  et  seq..  7  U.S.C.  1621  et 
seq. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Use  of  such  records  will  be  limited 
to  authorized  personnel  of  the  Federal 
Grain  Inspection  Service;  (2)  Disclosure 
to  the  Department  of  Justice  for  use  in 
htigation  when  the  agency,  or  any 
component  thereof,  or  any  employee  of 
the  agency  in  his  or  her  official  capacity, 
or  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or  the  United 
States,  where  the  agency  determines 
that  litigation  is  likely  to  affect  the 
agency  or  any  of  its  components,  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  is 
deemed  by  the  agency  to  be  relevant 
and  necessary  to  the  litigation;  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  containd  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  are  collected:  (3) 
Disclosure  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  agency  is  authorized  to  appear, 
when  the  agency,  or  any  component 
thereof,  or  any  employee  of  the  agency 
in  his  or  her  official  capacity,  or  any 
employee  of  the  agency  in  his  or  her 
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individual  capacity  where  the  agency 
has  agreed  to  represent  the  employee,  or 
the  United  Slates,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
agency  determines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation;  provided,  howeer,  that  in  each 
case,  the  agency  determines  that 
disclosure  of  the  records  to  the  court  is  .a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 

retrieving,  accessing,  retainino,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  maintained  in  file  folders 
and  incorporated  into  an  automated 
data  system. 

retrievabiuty: 

Records  are  indexed  by  subject  and 
chronological  sequence.  The  subject 
could  be  the  name  of  an  individual. 

safeguards: 

Government  office  building,  locked 
offices,  or  locked  file  cabinets. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  5  years  in 
conformance  with  appropriate  General 
Services  Administration  disposal 
schedules  as  implemented  by  FGIS 
Instruction  251.1,  Records  Management 
Program. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Compliance  Division.  USDA, 
Federal  Grain  Inspection  Service,  1400 
Independence  Avenus,  SW., 
Washington.  D.C.  20250. 

NOTIFICATION  procedure: 

Individuals  may  request  information 
concerning  themselves  from  this  system 
by  submitting  a  written  request  to  the 
System  Manager. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  may  contest  a  record  in  a 
system  that  pertains  to  them  by 
submitting  a  request  to  the  System 
Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  sytem  comes 
primarily  from  complaints,  case  file 
reviews,  investigative  reports.  Agency 
employees,  and  the  news  media. 


USOA/FQIS-6 

SYSTEM  NAMK 

USDA/FGIS-e,  Conflicts  of  Interest  of 
Employees  of  Official  Agencies  and  of 
Individuals  under  Contract  with  the 
Federal  Grain  Inspection  Service. 

SYSTEM  LOCATION: 

Federal  Grain  Inspection  Service, 
USDA,  1400  Independence  Avenus.  SW., 
Washington,  D.C.  20250. 

categories  of  individuals  covered  by  the 
system: 

Any  employee  of  an  official  agency  or 
any  individual  under  contract  with  FGIS 
who  has  a  potential  conflict  of  interest 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  all  forms, 
correspondence,  and  other  data 
pertinent  to  processing  conflict  of 
interest  reports. 

authorrrv  for  maintenance  of  the 
system: 

7\}.S.C.B7etseq. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  Referral  to  the  appropriate  agency, 
whether  Federal,  State,  local  of  foriegn, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law.  or  of  enforcing  or  implementing 
the  statute,  rule,  regulation,  or  order 
issued  pursuant  thereto,  of  any  record 
within  this  system  when  information 
available  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by  rule, 
regulation,  or  order  issued  pursuant 
thereto;  (2]  Disclosure  to  the  Department 
of  Justice  for  use  in  litigation  when  the 
agency,  or  any  component  thereof,  or 
any  employee  of  the  agency  in  his  or  her 
official  capacity,  or  any  employee  of  the 
agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  agency  to  be 
relevant  and  necessary  to  the  litigation; 
provided,  however,  that  in  each  case. 
the  agency  determines  that  disclosure  of 
the  records  to  the  Department  of  Justice 
is  a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected;  (3)  Disclosure  in  a  proceeding 
before  a  court  of  adjudicative  body 


before  which  the  agency  is  authorized  to 
appear,  when  the  agency,  or  any 
component  thereof,  or  any  employee  of 
the  agency  in  his  or  her  official  capacity, 
or  any  employee  of  the  agency  in  his  or 
her  Individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee,  or  the  United  States,  where 
the  agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
agency  determines  that  use  of  sudi 
records  is  relevant  and  necessary  to  the 
litigation;  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the  court  is  a 
use  of  the  information  contained  in  the 
records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected;  and  (4)  To  answer 
Congressional  inquiries  made  at  the 
request  of  the  individual  from  whose 
record  information  is  disclosed. 

POLICIES  AND  PRACnCCS  FOR  ITOWBIO, 
RETRIEVING,  ACCESSING,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  individual  file 
folders  at  the  above  address. 

RETmEVABNJTV: 

Records  are  alphabetically  indexed  by 
the  last  name  of  the  individual. 

SAFEGUARDS: 

Records  are  kept  in  Government  office 
buildings,  in  locked  offices,  or  in  locked 
file  cabinets. 

RETENTION  AND  DISPOSAU 

Records  involving  Registrant  conflicts 
of  interest  are  retained  for  5  years,  and 
Licensee  conflicts  of  interest  records  are 
retained  for  10  years  after  license  is 
terminated,  or  destroyed  immediately 
when  licensee  is  deceased.  Records  are 
maintained  in  accordance  with  General 
Services  Administration  disposal 
schedules  as  implemented  by  FGIS 
Instruction  251.1,  Records  Management 
Program. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Compliance  Division.  FGIS, 
USDA,  1400  Independence  Avenue,  SW., 
Washington,  D.C.  20250. 

NOTIFICATION  procedure: 

Individuals  may  request  information 
concerning  their  records  by  submitting  a 
written  request  to  the  System  Manager. 

RECORD  access  PROCEOURS: 
Same  as  above. 


BEST  COPY  AVAILABLE 
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Individuals  may  contest  a  record  in  a 
system  that  pertains  to  tbem  by 
submitting  a  written  request  to  the 
System  Manager. 


i  CATlOOWCr. 

Infonnation  contained  in  the  system  is 
obtained  from  official  agency  employees 
or  their  supervisors,  contract  samplers, 
and  FGIS  field  office  personnel. 
(FR  Doc  86-14854  Filed  5-27-88;  8:45  am) 
SUJNQ  COOK  S«1S-St-ll 


Food  and  Nutrition  Service 

CtiM  Care  Food  Program;  National 
Average  Payment  Rates.  Day  Care 
Home  Food  Service  Payment  Rates 
and  Administrative  Reimbursement 
Rates  for  Sponsors  of  Day  Care 
Homes  for  the  Period  July  1, 1986- 
June  30, 1987 

AGENCr.  Food  and  Nutrition  Service, 

USDA. 

ACnott  Notice. 

summary:  This  notice  armounces  the 
annual  adjustments  to  the  national 
average  payment  rates  for  meals  served 
in  centers,  the  food  service  payment 
rates  for  meals  served  in  day  care 
homes,  and  the  administrative 
reimbursement  rates  for  sponsors  of  day 
care  homes  to  reflect  changes  in  the 
Consumer  I*rice  Index.  Further 
adjustments  are  made  to  these  rates  to 
reflect  the  higher  costs  of  providing 
meals  in  the  States  of  Alaska  and 
Hawaii.  The  adjustments  contained  in 
this  notice  are  required  by  the  statutes 
and  regulations  governing  the  Child 
Care  Food  Program  (CCFP). 
EFFECTIVE  DATE:  July  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lou  Pastura,  Branch  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Nutrition 
Service,  USDA.  Alexandria.  Virginia 
22302,  (703)  756-3620. 
SUPPLEMENTARY  INFORMATION: 

ClassificatioD 

This  notice  has  been  reviewed  imder 
Executive  Order  12291,  and  has  been 
classified  as  not  major  because  it  does 
not  meet  any  of  the  three  criteria 
identified  under  the  Executive  Order. 
The  action  aimounced  in  the  notice  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million,  will  not  cause 
a  major  increase  in  costs  or  prices,  and 
will  not  have  a  significant  economic 
impact  on  competition,  employment. 


investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  foreign  markets. 

This  notice  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V  (48  FR  29112,  June  24, 
1983)). 

This  notice  improses  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3587). 

Definitions 

The  terms  used  in  this  notice  shall 
have  the  meanings  ascribed  to  them  in 
the  regulations  governing  the  CCFP  (7 
CFR  Part  226). 

Baclcground 

Pursuant  to  sections  11  and  17  of  the 
National  School  Lunch  Act,  section  4  of 
the  Child  Nutrition  Act  and  §S  228.4. 
226.12  and  226.13  of  the  regulations 
governing  the  CCFP  (7  CFR  Part  226). 
notice  is  hereby  given  of  the  new 
payment  rates  for  participating 
institutions.  These  rates  shall  be  in 
effect  during  the  period  July  1, 1986-Iune 
3a  1987. 

As  provided  for  under  the  National 
School  Lunch  Act  and  the  Child 
Nutrition  Act,  all  rates  in  the  CCFP  must 
be  prescribed  annually  on  July  1  to 
reflect  changes  in  the  Consumer  Price 
Index  (CPI)  for  the  most  recent  12-month 
period.  In  accordance  with  this 
'    mandate,  the  Department  last  adjusted 
the  national  average  payment  rates  for 
centers,  the  food  service  payment  rates 
for  day  care  homes  and  the 
administrative  reimbursement  rates  for 
sponsors  of  day  care  homes  on  July  9, 
1985. 

All  States  Except  Alaska  and 
Hawaii 

Meals  Served  in  Center*— Per  Meal 

Payment  Rates  in  Cents: 

Breakfasts: 

Paid „ lOJS 

Free 70t76 

Reduced - 4a75 

Lunches  and  Suppers: 

Paid ~...     '  13.00 

Free *  135-50 

Reduced - *  95.50 

Supplements: 

Paid 3J0 

Free 37  J5 

Reduced . -•       18-50 


All  States  Except  Alaska  and 
Hawaii — Continued 

Meals  Served  in  Day  Care 
Homes— Per  Meal  Payment 
Rates  in  Cents: 

Breakfasts ~       59.25 

Lunches  and  Suppers 118.00 

Supplements 34.50 

Administrative  Reimbursement 
Rates  for  Sponsoring  Organiza- 
tions of  Day  Care  Homes — Per 
Home/Per  month  Rales  in  Dol- 
lars: 

Initial  50  day  care  homes 51 

Next  150  day  care  homes 39 

Next  800  day  care  homes .~ —  30 

Additional  day  care  homes —  27 

'  The«  ratet  do  not  include  the  value  of  commodllies 
(o»  e««h-ln-lieu  o(  commodiliei)  which  intlitutiom  ''C'l** 
at  additional  auiatance  for  each  lunch  or  lupper  served 
lo  children  under  the  program.  Notice*  announcing  Ihe 
value  of  cominoditiea  and  caih-in-lieu  of  commodille*  •«• 
publiahed  separately  In  the  Fadwal  Regitler. 

Pursuant  to  section  12(f)  of  the  NSLA. 
the  Department  adjusts  the  payment 
rates  for  participating  institutions  in  the 
States  of  Alaska  and  Hawaii.  The  new 
payment  rates  for  Alaska  are  as  follows: 

Alaska 

Alaska — Meals     Served     in     Cen- 
ters— Per  Meal  Payment  Rates  in 
Cents: 
Breakfasts: 

Paid " 18-50 

Free IM-SO 

Reduced 84.50 

Lunches  and  Suppers: 

Paid '  21-«> 

Free *  219.50 

Reduced '  179.50 

Supplements: 

Paid —        6.50 

Pree „............-«„—•■       60.26 

Reduced —       30J6 

Alaska— Meals  Served  in  Day  Care 
Homes— Per  Meal  Payment 
Rates  in  Cents: 

Breakfasts 95.75 

Lunches  and  Suppers 188.00 

Supplements — — •• 56.00 

Alaska— Administrative  Reim- 

bursement Rates  for  Sponsoring 
Organizations  of  Day  Care 
Home— Per  Home/Per  Month 
Rates  in  Dollars: 

Initial  50  day  care  homes 83 

Next  150  day  care  homes 63 

Next  800  day  care  homes 49 

Additional  day  care  homes 43 

'  These  rates  do  not  include  the  value  of  eommodtlies 
(or  cathin-lieu  of  commodiliesi  which  institutions  receive 
•t  additional  aaaialance  (or  each  lunch  or  supper  served 
to  children  under  the  progrsm  Notices  announcing  lh« 
value  of  commodities  and  cash-in-lieu  of  commodities  are 
publitJied  separately  ui  Ibe  T    ' 
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The  new  jjayment  rates  for  Hawaii 
are  as  follows: 

Hawaii 

Hawaii — Meals     Served     in     Cen- 
ters— Per  Meal  Payment  Rates  in 
Cents: 
Breakfasts: 

Free 82.75 

Reduced 62.75 

Lunches  and  Suppers: 

Paid '  15.25 

Free •  158.50 

Reduced "  118.50 

Supplements: 

Paid 4.00 

Free  - 43.50 

Reduced 21.75 

Hawaii — Meals     Served     in     Day 

Care  Homes— Per  Meal  Payment 

Rdtes  in  Cents: 

Breakfasts 68.25 

Lunches  and  Suppers 135.75 

Supplements 40.50 

Hawaii — Administrative  Reim- 

bursement Rates  for  Sponsoring 
Organizations  of  Day  Care 
Home — Per  Home/Per  Month 
Rates  in  Dollars: 

Initial  50  day  care  homes .  60 

Next  150  day  care  homes ....~..  45 

Next  800  day  care  homes 35 

Additional  day  care  homes 31 

■  These  rates  do  not  include  the  value  of  conunoditles 
(or  cash-in-lieu  of  commodities)  which  institutions  receive 
as  additional  assistance  for  each  lunch  or  supper  served 
to  children  under  the  program.  Notice  announcing  the 
value  of  commodities  and  cash-in-lieu  of  conunodities  arc 
published  separately  In  the  Fadaral  Ragistar. 

The  changes  in  the  national  average 
payment  rates  and  the  food  service 
payment  rates  for  day  care  homes 
refiect  a  4.0  percent  increase  during  the 
12-month  period  May  1985  to  May  1986 
(from  345.1  in  May  1985  to  358.8  in  May 
1986)  in  the  food  away  from  home  series 
of  the  Consumer  Price  Index  for  All 
Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor.  The  changes  in  the 
administrative  reimbursement  rates  for 
sponsoring  organizations  of  day  care 
homes  refiect  a  1.6  percent  increase 
during  the  12-month  period  May  1985  to 
May  1986  (from  321.3  in  May  1985  to 
326.3  in  May  1986)  in  the  series  for  all 
items  of  the  Consumer  Price  Index  for 
All  Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

The  total  amount  of  payments 
available  to  each  State  agency  for 
distribution  to  institutions  participating 
in  the  program  is  based  on  the  rates 
contained  in  this  notice. 

Authority:  Sections  4.  8. 11.  and  17  of  the 
National  School  Lunch  Act,  as  amended.  (42 
U.S.C.  1753. 1757, 1759(a),  1786)  and  section  4 
of  the  Child  Nutrition  Act.  as  amended,  (42 
U.S.C.  1773). 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.558) 

Dated:  June  25, 1986. 
Robert  E.  Leard, 

Administrator.  Food  and  Nutrition  Service. 
(FR  Doc.  86-14697  Filed  6-27-86:  8:45  am) 

BILLNta  CODE  S410-3<Mi 


National  School  Lunch,  Special  MIlit, 
and  School  Breakfast  Programs 
National  Average  Payments/IMaxImum 
Reimbursement  Rates 

agency:  Food  and  Nutrition  Service, 

USDA. 

action;  Notice. 

summary:  This  Notice  announces  the 
annual  adjustment  to:  (1)  The  "national 
average  payments."  the  amount  of 
money  the  Federal  Government 
provides  States  for  lunches  and 
breakfasts  served  to  children 
participating  in  the  National  School 
Lunch  and  School  Breakfast  Programs; 
(2)  the  "maximum  reimbiu^ement  rates," 
the  maximum  per  lunch  rate  from 
Federal  funds  that  a  State  can  provide  a 
school  food  authority  for  lunches  served 
to  children  participating  in  the  school 
lunch  program;  and  (3)  the  rate  of 
reimbursement  for  a  half-pint  of  milk 
served  to  nonneedy  children  in  a  school 
or  institution  which  participate  in  only 
the  Special  Milk  Program  for  Children. 
The  payments  and  rates  are  precribed 
on  an  annual  basis  each  July.  The 
annual  payments  and  rates  adjustment 
for  the  school  lunch  and  school 
breakfast  programs  reflect  changes  in 
the  food  away  from  home  series  of  the 
Consumer  Price  index  for  All  Urban 
Consumers.  The  annual  rate  adjustment 
for  milk  reflects  changes  in  the  Producer 
Price  Index  for  Fresh  I^rocessed  Milk. 
These  payments  and  rates  are  in  effect 
from  July  1. 1986  to  June  30. 1987. 
EFFECTIVE  DATE:  July  1.  1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lou  Pastura.  Chief,  Policy  and  Program 
Development  Branch.  Child  Nutrition 
Division,  FNS,  USDA,  Alexandria, 
Virginia  22302,  (703)  756-3620. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major.  This  Notice  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  result  in 
major  increases  in  costs  or  prices  for 
program  pariicipants.  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions.  This  action  will  not  have 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 


ability  of  U.S.-ba8ed  enteprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  foreign  markets. 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.553.  No.  10.555  and  No. 
10.556  and  are  subject  to  the  provisions 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  (See  7  CFR 
Part  3015,  Subpart  V.  48  FR  29112.  June 
24. 1983.) 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  OMB  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507). 

Definitions 

The  terms  used  in  this  Notice  shall 
have  the  meanings  ascribed  to  them  in 
the  regulations  govening  the  National 
School  Lunch  Program  (7  CFR  Part  210). 
the  regulations  for  the  Special  Milk 
Program  (7  CFR  Part  215).  the 
regulations  for  School  Breakfast 
I>rogram  (7  CFR  Part  220)  and  the 
regulations  for  Determining  Eligibility 
for  Free  and  Reduced  Price  Meals  and 
Free  Milk  in  Schools  (7  CFR  Part  245). 

Background 

Special  Milk  Program  for  Children 

Pursuant  to  section  3  of  the  Child 
Nutrition  Act.  as  amended  (42  U.S.C 
1772),  the  Department  announces  the 
rate  of  reimbursement  for  a  half-pint  of 
milk  served  to  nonneedy  children  in  a 
school  or  institution  which  participates 
in  only  the  Special  Milk  Program  for 
Children.  This  rate  is  adjusted  annually 
to  reflect  changes  in  the  Producer  Price 
Index  for  Fresh  Processed  Milk. 

For  the  period  July  1. 1988  to  June  30. 
1987.  the  rate  of  reimbursement  for  a 
half-pint  of  milk  served  to  a  nonneedy 
child  in  a  school  or  institution  which 
participates  in  only  the  Special  Milk 
Program  is  9.25  cents.  This  reflects  a 
decrease  of  1.1  percent  in  the  Producer 
Price  Index  for  Fresh  Processed  Milk 
during  the  period  May  1985  to  May  1986. 

As  a  reminder,  schools  or  institutions 
with  pricing  programs,  which  elect  to 
serve  milk  free  to  eligible  children 
continue  to  receive  the  average  cost  of  a 
half-pint  of  milk  (the  total  cost  of  all 
milk  purchased  during  the  claim  period 
divided  by  the  total  number  of 
purchased  half-pints)  for  each  half-pint 
served  to  an  eligible  child. 

National  School  Lunch  and  School 
Breakfast  Programs 

Pursuant  to  section  11  of  the  National 
School  Lunch  Act  as  amended  (42 
U.S.C.  1759a).  and  section  4  of  the  Child 
Nutrition  Act  of  1966.  as  amended  (42 
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U.S.C.  1773),  the  Department  annually 
announces  the  adiustments  to  the 
National  Average  Payment  Factors,  and 
to  the  maximum  Federal  reimbursement 
rates  for  lunches  served  to  children 
participating  in  the  National  School 
Lunch  Program.  Adjustments  are 
prescribed  each  July  1.  based  on 
changes  in  the  food  away  from  home 
series  of  the  Consumer  Price  Index  for 
Ail  Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  l,abor. 

Lunch  Payment  Factors 

Section  4  of  the  National  School 
Lunch  Act  provides  general  cash  for 
food  assistance  payments  to  States  to 
assist  schools  in  purchasing  food.  There 
are  two  section  4  National  Average 
Payment  Factors  (NAPFs)  for  lunches 
served  under  the  National  School  Lunch 
Program.  The  lower  payment  factor 
applies  to  lunches  served  in  school  food 
authorities  in  which  less  than  60  percent 
of  the  lunches  served  in  the  school  Iimch 
program  during  the  second  preceding 
school  year  were  served  free  or  at  a 
reduced  price.  The  higher  payment 
factor  applies  to  limches  served  in 
school  food  authorities  in  which  60 
percent  or  more  of  the  lunches  served 
during  the  second  preceding  school  year 
were  served  free  or  at  a  reduced  price. 

To  supplement  these  section  4 
payments.  Section  11  of  the  National 
School  Lunch  Act  provides  special  cash 
assistance  payments  to  aid  schools  in 
providing  free  and  reduced  price 
lunches.  The  section  11  NAPF  for  each 
reduced  price  lunch  served  is  set  at  40 
cents  less  than  the  factor  for  each  free 
lunch. 

As  authorized  under  section  8  and  11 
of  the  National  School  Lunch  Act, 
maximum  reimbursement  rates  for  each 
type  of  lunch  are  prescribed  by  the 
Department  in  this  Notice.  These 
maximum  rates  ensure  equitable 
disbursement  of  Federal  funds  to  school 
food  authorities. 

Breakfast  Payment  Factors 

Section  4  of  the  Child  Nutrition  Act  of 
1966,  as  amended,  establishes  National 
Average  Payment  Factors  for  free, 
reduced  price  and  paid  breakfasts 
served  under  the  School  Breakfast 
Program  and  additional  payments  for 
schools  determined  to  be  in  "severe 
need"  because  they  serve  a  high 
percentage  of  needy  children. 

Revised  Payments 

The  following  specific  section  4  and 
section  11  National  Average  Payment 
Factors  and  maximum  payments  are  in 
effect  through  June  3a  1987.  Due  to  a 
higher  cost  of  living,  the  average 


National  Average  Payment 


payments  and  maximum 
reimbursements  for  Alaslca  and  Hawaii 
are  higher  than  those  for  all  other  States. 
The  Virgin  Islands,  Puerto  Rico  and  the 
Pacific  Territories  use  the  figures 
specified  for  the  contiguous  States. 

National  School  Lunch  Propvm 
Payments 

Section  4    National  A  verage  Payment 
Factors 

In  school  food  authorities  which 
served  less  than  60  percent  free  and 
reduced  price  lunches  in  School  Year 
1984-85,  the  payments  are:  Contiguous 
States — 13.00  cents,  maximum  rate  21.00 
cents;  Alaska — 21.00  cents,  maximum 
rate  32.75  cents;  Hawaii— \b.2&  cents, 
maximum  rate  24.25  cents. 

In  school  food  authorities  which 
served  60  percent  or  more  free  and 
reduced  price  lunches  in  School  Year 
1984-85,  payments  are:  Contiguous 
States— 15.00  cents;  maximum  rates 
21.00  cents;  y^yasAo— 23.00  cents, 
maximum  rate  32.75  cents;  Hawaii— 
17.25  cents,  maximum  rate  24.25  cents. 

Section  11 
Factors 

Contiguous  States — free  lunch  122.50 
cents,  reduced  price  lunch  82.50  cents; 
Alaska— bBB  lunch  IQaSO  cents, 
reduced  price  lunch  158.50  cents; 
Hawaii— free  lunch  143.25  cents, 
reduced  price  lunch  103.25  cents. 

School  Breakfast  Program  Payments 

For  schools  "not  in  severe  need"  the 
payments  are:  Contiguous  States — free 
breakfast  70.75  cents,  reduced  price 
breakfast  40.75  cents,  paid  breakfast 
10.25  cents;  Alaska— Iree  breakfast 
114.50  cents,  reduced  price  breakfast 
84.50  cents,  paid  breakfast  16.50  cents; 
Hawaii— free  breakfast  82.75  cents, 
reduced  price  breakfast  52.75  cents,  paid 
breakfast  12.00  cents. 

For  schools  in  "severe  need"  the 
payments  are:  Contiguous  States — free 
breakfast  85.00  cents,  reduced  price 
breakfast  55.00  cents,  paid  breakfast 
10.25  cents;  Alaska — free  breakfast 
137.75  cents,  reduced  price  breakfast 
107.75  cents,  paid  breakfast  16.50  cents; 
Hawaii— free  breakfast  99.50  cents, 
reduced  price  breakfast  69.50  cents,  paid 
breakfast  12.00  cents. 

Payment  Chart 

The  following  chart  illustrates:  the 
lunch  National  Average  Payment 
Factors  with  the  sections  4  and  11 
already  combined  to  indicate  the  per 
meal  amount;  the  maximum  lunch 
reimbursement  rates;  the  breakfast 
National  Average  Payment  Factors 
including  "severe  need"  schools;  and  the 


milk  reimbursement  rate.  All  amounts 
are  expressed  in  dollars  or  fractions 
thereof.  The  payment  factors  and 
reimbursement  rates  used  for  the  Virgin 
Islands,  Puerto  Rico  and  the  Pacific 
Territories  are  those  specified  for  the 
contiguous  States. 

School  Programs— Mcal  and  Milk  Pay- 
ments TO  States  awd  School  Food  Au- 
thorities 

(ExpruMd  In  (MM  or  tracHons  thMwH 

lE««lt*«  fcomJuly  1.  1Mfr>Ju»  30,  19871 
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Authority:  Sections  4,  a  and  11  of  the 
National  School  Lunch  Act,  as  amended.  (42 
U.S.C.  1753, 1757, 1759(a))  and  sections  3  and 
4(b)  of  the  Child  Nutrition  Act,  as  amended, 
(42  U.S.C.  1772  and  42  U.S.C.  1773). 

Dated:  June  25, 1988. 
Robert  E.  Laard. 

Administrator.  Food  and  Nutrition  Service. 
|FR  Doc.  86-14698  Filed  ft-27-86;  8:45  am) 

BIUJNQ  COOC  341»-«Mi 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

Designation  of  an  Urbanized  Area  for 
Merced,  CA 

Based  on  the  results  of  a  special 
census  conducted  October  15, 1985.  the 
Bureau  of  the  Census  is  designating 


Federal  Register  /  Vol.  51.  No.  125  /  Monday.  Jane  30.  1996  /  Notices 


23573 


Merced.  California  as  an  urbanized  area 
under  criteria  published  November  22, 
1985  in  the  Federal  Register  [50  FR 
48237).  The  Merced,  California 
urbanized  area  has  a  population  of 
52,972. 

The  major  geographic  components  of 
the  urbanized  area  and  the  population  of 
each  appear  below: 


I.  Title,  Total  PoputAnow,  and  Population 
Inside  ano  Outside  of  Central  Crrv 


Merced,  CA  wbamzed  area 


The  area.. 
Merced  City.. 


Outside  central  city.. 


Popula- 
llon 


92.972 

45A13 

7,159 


Mofcod  Coorty  (pt.) 

Mercad  dMsnn  t>l|- 
Merced  city _. 


5Z972 
Se.fl72 
4S413 


The  Census  Bureau  will  provide  a 
copy  of  the  special  census  map  and  an 
oulline  map  showing  the  extent  of  the 
Merced,  California  urbanized  area  in 
response  to  requests  that  include 
payment  of  associated  costs.  Please 
address  inquiries  to  Robert  W.  Marx, 
Chief,  Geography  Division,  Bureau  of 
the  Census,  Washington,  DC  20233,  (301) 
76»-563«. 

Dated:  |itne  25. 1986. 
|ohn  G.  Keane, 

Director,  Bureau  of  the  Census. 

(FR  Doc.  86-14649  Filed  6-27-86;  8:45  amj 

BILLING  COOE  3StO-07-« 


National  Oceanic  and  Atmospheric 
Administration 

lAarine  Mammals;  Application  for 
Permit:  Pacific  Whale  Foundation 
P254B 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361- 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544).  and  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

1.  Applicant: 

a.  Name:  Mr.  Paul  H.  Forestell  and  Mr. 
Gregory  D.  Kaufman,  Pacific  Whale 
Foundation. 

b.  Address:  P.O.  Box  1033,  Suite  303 
Azeka  Place,  Kihci,  Maui,  Hawaii  96753. 


2.  Type  of  Permit*  Scientific  Research/ 
Scientific  Purposes, 

3.  Name  and  Number  of  Marine 
Mammals:  Megaptera  novaeangliae. 
Humpback  whale,  1,000. 

4.  Location  of  Activity:  Near  shore 
waters  surrounding  the  seven  mafor 
Hawaiian  Islands. 

5.  Period  of  Activity:  5  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  bearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20235.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
bearing  on  this  particular  appUcation 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street  NW.,  Washington, 
DC;  and 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street.  Terminal  Island.  CA  90731- 
7415. 

Dated:  )une  20. 1986. 

Samuel  W.  McKeen. 

Chief  Management  and  Budget  Staff, 
National  Marine  Fisheries  Service. 

[FR  Doc  86-14695  Filed  6-27-86;  8:45  am] 

»U.INa  CODE  M18-2>-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1986  Proposed 
Addition 

Correction 

In  FR  Doc.  86-13982,  beginning  on 
page  22540,  in  the  issue  of  Friday,  June 
20, 1986,  make  the  following  correction: 

On  page  22541,  in  the  first  column,  the 
fourth  line  should  read  "6645-00-530- 
3342". 

MLLMQ  COOC  1S05-01-M 


DEPARTMEffT  OF  DEFENSE 

Office  of  the  Secretaqf 

Organization  of  the  Joint  Chiefs  of 
Staff  (OJCS),  IntetUgence  Center 
Pacific  (IPAC);  Privacy  Act  of  1974; 
New  Record  System 

AGENCY:  Organization  of  the  Joint  Chiefs 
of  Staff  (OJCS).  Intelligence  Center 
Pacific  (IPAC). 

action:  Notice  of  a  new  record  system 
subject  to  the  Privacy  Act 

SUMMARY:  The  OJCS  is  adding  a  new 
record  system  to  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974.  as  amended  (5U.S.C.  552a). 

date:  This  proposed  action  will  be 
effective  without  further  notice  July  30. 
1986,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

AOORCSS:  Send  any  comments  to  Arnold 
Mabile.  Colonel,  USAF.  Commanding 
Officer.  Intelligence  Center  Pacific  Box 
38,  Camp  HM.  Smith.  HI  96891. 
Telephone:  (808)  477-52Q3. 

SUPPLEMENTARY  INFORMATION:  The 

Organization  of  the  Joint  Chiefs  of  Staff 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974  have  been  published 
in  the  Federal  Register  as  follows: 

FR  Doc.  85-10237  (SO  FR  22604)  May  29, 1985 

The  new  record  system  identified  as 
J0JCS005CRIS,  entitled:  Command 
Resources  Information  System  (CRIS),  is 
required  to  satisfy  reporting  and 
recordkeeping  requirements  identified  in 
regulations  and  directives  by  the 
Military  Services,  the  JCS  civilian 
support  offices  and  IPAC. 

A  new  system  report,  as  required  by  5 
U.S.C.  552a(o)  of  the  Privacy  Act  was 
submitted  on  May  27, 1986,  pursuant  to 
paragaph  4b  of  Appendix  I  to  0MB 
Circular  No.  A-13a  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
about  Individuals,"  dated  December  12, 
1985. 

Patrida  H.  Meaes, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

June  24, 1986. 

jojcsooscms 

SYSTEM  NAMC: 

Command  Resources  Information 
System  (CRIS). 

SYSTEM  LOCATION: 

Intelligence  Center  Pacific,  Box  38, 
Camp  H.M.  Smith,  Hawaii  96861. 
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CATCOOMES  or  MOtVKNIALS  COVCMO  BY  TNI 


All  DoD  and  DoD  affiliated  personnel, 
military  and  civilian  including  spouse, 
working  in  or  assigned  to  the 
Intelligence  Center  Pacific  (IPAC). 

CATSOOMU  or  RCCOfWS  M  TMK  SYSTBC 

Personal  information  consisting  of  the 
individual's  name,  social  security 
number,  rank  and  grade,  employment 
and  work  history  data,  home  phone, 
address  and  name  of  spouse. 

lUiTNOMTV  RM  HMMmUNCt  or  THK 


National  Security  Act  of  1947,  as 
amended:  5  U.S.C  301  Departmental 
Regulations;  and  44  U.S.C.  3101  Records 
Management  by  Federal  Agencies. 


This  consoUdated  automated 
personnel  system  consisting  of  all 
information  required  to  satisfy  reporting 
and  recordkeeping  requirements 
identified  in  regulations  and  directives 
by  the  Military  Services,  the  JCS  civilian 
support  offices  and  IPAC  is  used  by 
management  personnel  of  the 
Consolidated  Civilian  Personnel  (CCPO) 
and  various  military  personnel  offices  to 
satisfy  reporting  requirements.  It  is  also 
used  for  internal  recordkeeping 
requirements  and  policies  such  as 
award  nominations,  phone  listings, 
alert/recall  rosters,  status  and  efficiency 
reports,  training,  budgetary  and  fiscal 
reports,  and  to  provide  for  verification 
and  update  of  previously  provided 
information  and  summary  descriptive 
statistical  or  analytical  management 
information. 

Rourme  uses  or  rccouds  mamtaineo  m 

THE  system.  mCUJDINO  CATEOOMES  Or 

USERS  AND  TME  nmross  or  SUCH  uses: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the 
organization  of  the  Joint  Chiefs  of  Staff. 

pouctES  AND  niAcncES  roe  sromNO, 
RcrmEvmo,  acccssino,  retainino,  amo 
oisrosiNQ  or  records  in  the  system: 

storaoe: 

Paper  records  in  file  folders;  computer 
floppy  and  hard  disks  in  secure  facility. 

retrievabiuty: 

Paper  file  records  retrieved  by  name. 
Computer  records  retrieved  by  name. 
SSN,  organizational  location,  billet 
number. 

SAFCOUARDS: 

Paper  records  are  stored  in  locked 
horizontal  and  vertical  cabinets  in  a 


limited  access  area  of  the  IPAC.  The 
computer  hardware,  disks,  and  other 
materials  are  secured  in  locked  cabinets 
and  desks  in  a  controlled  and  guarded 
area.  All  records  are  located  in  a  Secure 
Compartmented  Information  Facility 
(SCIF)  and  adjacent  secure  work  areas. 
Computer  access  is  via  controlled  dial  in 
and  is  password  controlled.  Passwords 
are  changed  semiannually  or  upon  the 
departure  of  any  person  knowing  the 
password.  The  automated  system  is 
operated  by  IPAC  and  only  personnel 
with  an  official  need  to  know  are  given 
the  password  and  user  identification 
information  needed  to  access  the 
computer  system.  While  the  file  is 
primarily  indexed  by  social  security 
number  (SSN)  and  name,  any 
combination  of  fields  and  data  can  be 
used  to  select  individual  records. 

retention  AND  DtSrOSAU 

Paper  records  cure  retained  until 
transferred  to  computer  data  bases  and 
then  destroyed.  Computer  printouts  are 
destroyed  after  use  as  working  papers. 
Magnetic  disks  are  retained  until  they 
are  no  longer  required  for  reference, 
then  erased. 


Privacy  Act  of  1974;  Computef 
Matdiing  Program;  Department  of 
Def  enee  (DoO)/Department  of  Housing 
and  UrtMHi  Development  (HUD) 

agency:  Defense  Manpower  Data 
Center  (DMDC),  Defense  Logistics 
Agency  (DLA).  DoD. 

ACTtON:  Notice  of  a  new  ongoing 
computer  matching  program  between 
the  Department  of  Defense  (DoD)  and 
the  Department  of  Housing  and  Urban 
Development  (HUD).        


Arnold  Mabile,  Colonel,  USAF. 
Commanding  Officer.  Intelligence 
Center  Pacific,  Box  38,  Camp  H.M. 
Smith.  HI  96861.  Telephone  (808)  477- 
5203. 

notvication  procedure: 

Information  may  be  obtained  from  the 
system  manager. 

RECORD  access  procedures: 

Requests  should  be  addressed  to  the 
system  manager. 

CONTESTtNO  record  procedures: 

Information  on  contesting  record 
contents  and  appealing  initial 
determinations  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEOORKS: 

IPAC  records,  information  from  CCPO 
and  military  personnel  offices,  and  from 
voluntary  submittals  by  individuals 
assigned  to  or  working  in  IPAC. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  or  THE  Acn 

None. 
[FR  Doc.  88-14668  Filed  6-27-88;  8:45  am) 

BMJJNQ  CODE  M10-«1-« 


summary:  DoD  proposes  a  new  ongoing 
computer  matching  program  by 
matching  DoD  records  with  HUD 
records  of  delinquent  debtors  under 
HUD's  Property  Improvement  and 
Manufactured  (Mobile)  Home  Loan 
Program.  The  purpose  of  the  match  is  to 
determine  which  debtors  are  current 
DoD  employees  so  as  to  allow  HUD  to 
collect  the  debts  under  the  salary  offset 
provisions  of  the  Debt  Collection  Act  of 
1982. 

DATES:  The  proposed  action  will  be 
effective  without  further  noHce  July  30, 
1986,  imless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  Mr. 
Robert  J.  Brandewie,  Deputy  Director. 
Defense  Manpower  Data  Center,  550 
Camino  El  Estero,  Suite  20a  Monterey. 
California  93940-3231.  Telephone:  (408) 
375-4131.  Autovon:  878-2951. 

SUPPLEMENTARY  MPORMATION:  This 
computer  matching  program  is  being 
conducted  to  identify  individuals 
indebted  to  HUD  who  are  employed  by 
the  DoD  and  to  collect  the  debts  owed  to 
HUD  under  the  provisions  of  the  Debt 
Collection  Act  of  1982.  Set  forth  below  is 
the  information  required  by  the 
paragraph  5.f.  of  the  Revised 
Supplemental  Guidance  for  Conducting 
Computerized  Matching  Programs 
issued  by  the  Office  of  Management  and 
Budget  (47  FR  21656  May  19. 1982).  A 
copy  of  this  notice  has  been  provided  to 
both  Houses  of  Congress  and  the  Office 
of  Management  and  Budget  on  June  19, 
1986,  pursuant  to  Appendix  I  to  OMB 
Circular  No.  A-130— "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals"  dated  December  12, 
1985. 

Patricia  H.  Mawm. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
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June  24, 1986. 

Report  of  a  New  Ongoing  Computer 
Matching  Program  Between  the 
Department  of  Defense  (DOD)  and  the 
Department  of  Housing  and  Urban 
Development  (HUD) 

a.  Authority:  The  legal  authority  under 
which  the  computer  match  is  being 
conducted  is  10  U.S.C.  136  and  127;  Title 
I,  Sec.  2,  National  Housing  Act,  12  U.S.C. 
1703;  the  Federal  Claims  Collection  Act 
of  1966  (I\ib.  L  89-508)  31  U.S.C.  952(d); 
the  Debt  Collection  Act  of  1982  (Pub.  L 
97-365)  5  U.S.C.  5514,  31  U.S.C.  3711  and 
3716-3718.  (32  CFR  Part  90,  Collection  of 
Indebtedness  Due  the  United  States);  5 
U.S.C.  552a  and  OMB  Revised 
Supplemental  Guidance  for  Conducting 
Matching  Programs  (47  FR  21656.  May 
19, 1982). 

b.  Program  Description:  The  computer 
matching  program  will  identify  DoD 
employees  who  have  Title  I  defaulted 
loans  for  the  purpose  of  discharging  the 
debts  owed  the  U.S.  Government 
through  salary  and  benefit  offsets. 

HUD,  as  the  source  agency,  will 
submit  the  social  security  numbers  and 
names  of  their  Title  I  loan  defaulters  to 
the  DoD  to  identify  which  defaulters  are 
current  DoD  employees  (hits).  DoD,  as 
the  matching  agency,  will  supply  HUD 
with  the  most  recent  employment  or 
home  address  available  on  the  hits  so  as 
to  permit  HUD  to  contact  the  DoD 
debtor  to  arrange  repayment.  If 
adequate  repayment  arrangement 
cannot  be  made.  HUD  will  request  DoD 
to  offset  salary  or  benefit  payments 
under  the  provisions  of  the  Debt 
Collection  Act  of  1982  until  the  debt  is 
liquidated. 

c.  Records  to  be  Matched:  The 
systems  of  records  subject  to  the 
Privacy  Act  of  1974,  as  amended,  to  be 
matched  are  as  follows: 

HUD  Record  Sysem  (Source  Ageacy) 

(1)  Sysem  Identification:  HUD^^PT 
28 

System  Name:  Property  Improvement 
and  Manufactured  (mobile)  Home  Loans 

Federal  Register  Citation:  48  FR  14192. 
April  10, 1984 

OoD  Record  Systems  (Matching  Agency) 

(2)  System  Identification:  S322.10 
DLA-4^ 

Sysem  Name:  Defense  Manpower 
Data  Center  Data  Base 

Federal  Register  Citation:  50  FR  51899, 
December  20, 1985 

(3)  System  Identification:  S322.53 
DLA-LZ 

System  Name:  Defense  Debt 
Collection  Data  Base 


Federal  Register  Citation:  50  FR  22921, 
May  29, 1985 

d.  Period  of  the  Match:  This  ongoing 
matching  program  will  begin  as  soon  as 
possible  after  this  public  notice  becomes 
effective  as  set  forth  under  "DATE"  in 
the  preamble  of  this  notice  and  will  be 
conducted  no  more  than  annually 
thereafter. 

e.  Security:  Manual  files  are  kept  in 
lockable  cabinets  or  rooms;  automated 
records  are  maintained  in  secured  areas. 
Access  to  either  type  of  record  is  limited 
to  authorized  personnel  only. 

f.  Retention  and  Disposition  of 
Records:  Tapes  received  by  the  DoD 
will  be  returned  to  HUD  upon  successful 
completion  of  the  match.  "Hit"  records 
will  be  used  by  HUD  to  collect  the  debt 
and  will  be  disposed  of  upon  completion 
of  the  debt  collection  action. 
Information  on  "non  hit"  records  will 
not  be  used  for  any  purpose.  DoD  agrees 
that  the  information  provided  by  HUD 
will  not  be  used  or  disclosed  without  the 
specific  permission  of  HUD  and  that 
files  concerning  "non  hit"  individuals 
will  not  be  used  for  any  purpose  unless 
agreed  to  by  HUD. 

[FR  Doc.  86-14669  Filed  6-27-86:  8^15  am] 

BILUNO  CODE  3aiO-01-M 


Privacy  Act  of  1974;  New  Matching 
Program;  Department  of  Defense 
(DoD)/Veterans  Administration  (VA) 

AGENCY:  Defense  Manpower  Data 

Center  (DMDC),  Defense  Logistics 

Agency  (DLA),  DOD. 

action:  Notice  of  a  new  ongoing 

matching  program  between  the 

Department  of  Defense  and  Veterans 

Administration. 

SUMMARY:  DoD  proposes  a  new  ongoing 
computer  matching  program  by 
matching  DoD  records  of  active  duty 
mihtary,  reservists,  civilian  employees, 
and  military  retirees  with  VA  files  of 
individuals  indebted  the  the  VA.  The 
purpose  of  the  match  is  to  identify 
records  of  veterans  and  their 
dependents  who  are  indebted  to  the 
Federal  Government  under  the  authority 
of  the  Debt  Collection  Act  of  1982,  Pub. 
L  97-365  utilizing  the  Matching 
Guidelines  established  by  the  Office  of 
Management  and  Budget. 
DATE:  The  proposed  action  will  be 
effective  without  further  notice  July  30, 
1986,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  Mr. 
Robert  J.  Brandewie,  Deputy  Director, 
Defense  Manpower  Data  Center,  550 


Camino  El  Estero,  Suite  200.  Monterey. 
California  93940-3231.  Telephone:  (408) 
375-4131,  Autovon:  878-2951. 

SUPPLEMENTARY  INFORMATION:  This 

computer  match  will  be  performed  by 
DoD  after  VA  supplies  records  of 
individuals  indebted  to  the  Federal 
Government.  VA  as  the  source  agency 
will  be  responsible  for  reviewing  the 
information  supplied  by  DoD  and  for 
action  to  recover  the  outstanding  debt(s) 
by  salary  or  administrative  offset  when 
other  collection  actions  have  been 
*  pursued  and  have  been  unsatisfactory. 
Set  forth  below  is  the  information 
required  by  the  paragraph  5.f.  of  the 
Revised  Supplemental  Guidance  for 
Conducting  Computrized  Matching 
Programs  issued  by  the  Office  of 
Management  and  Budget  (47  FR  21656 
May  19, 1982).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Congress  and  the  Office  of  Management 
and  Budget  on  June  19. 1986,  pursuant  to 
Appendix  I  to  OMB  Circular  No.  A- 
130— 'Tederal  Agency  Responsibilities 
for  Maintainig  Records  About 
Individuals"  dated  December  12, 1985. 
Patricia  R  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

June  24. 1986. 

Report  of  a  New  Ongoing  Matdung 
Program;  Department  of  Defense/ 
Veterans  Administration 

a.  Authority:  The  legal  authority  under 
which  the  computer  match  is  being 
conducted  is  10  U.S.a  136.  38  U.S,C. 
3104(C).  Debt  Collection  Act  of  1982 
(Pub.  L  97-365),  5  U.S.C.  5514,  31  U.S.C. 
3711  and  3716-37ia  5  U.S.C.  552a  and 
OMB  Revised  Supplemental  Guidance 
for  Conducting  Matching  Programs,  47 
FR  21656  dated  May  19, 1982. 

b.  Program  Description:  This  ongoing 
matching  program  will  identify  veterans 
and  their  dependents  who  are  indebted 
to  the  Federal  Government. 

The  Veterans  Administration  (VA),  as 
the  source  agency,  will  submit  to  the 
Department  of  Defense  (DoD).  the 
matching  agency,  an  extract  (VA  debtor 
file)  of  its  compensation,  pension, 
education  and  rehabilitation  records. 
Loan  Guaranty  Home.  Condominium 
and  Manufactured  Home  Loan 
Application  records.  Specially  Adapted 
Housing  Appbcant  reords  and  Vendee 
Loan  Applicant  records  contraining 
identifying  data  such  as  name,  social 
security  number,  date  of  birth  and  the 
amount  of  the  debt  owed  by  the 
individual.  DoD  will  perform  a  match  by 
computer  at  the  Defense  Manpower 
Data  Center  (DMDC)  located  at 


•  •  ^    \  » 
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Monterery,  California.  The  match  will  be 
performed  using  DoD  active  duty, 
reservists,  civilian  and  military  retiree 
records  as  supplied  by  the  military 
service  centers. 

Records  matching  on  all  nine  digits  of 
the  social  security  number  (hits)  will  be 
returned  to  the  VA  and  will  contain  data 
such  as  the  individual's  name,  date  of 
birth  and  address.  The  VA  will  research 
the  data  to  assure  accuracy  of  the  match 
and  that  the  date  of  birth  and  names 
match.  Nor  further  action  will  be  taken 
if  the  individuals  do  not  fall  within  this 
criteria.  If  the  matched  individuals  are 
determined  to  be  the  same,  then  the  VA 
will  so  notify  them  and  attempt  to 
collect  the  debt  in  accordance  with  the 
Debt  Collection  of  1982  (Pub.  L  97-385) 
by  salary  or  administration  offset,  when 
other  collection  actions  have  been 
pursued  and  have  been  unsatisfactory. 

c.  Records  to  be  Matched:  The 
systems  of  records  subject  to  the 
Privacy  Act  to  be  matched  are  as 
follows: 

VA  Reconl  Systems  (Source  Agency) 

(1)  System  Identification:  58  V A  21/ 
22/28 

System  Name:  Compensation. 
Pension.  Education  and  Rehabilitation 
Records — VA 

Federal  Register  Citation:  48  FR  52799 
November  29, 1983 

(2)  System  Identification:  55  VA  26 
System  Name:  Loan  Guaranty  Home. 

Condominium  and  Manufactured  Home 
Loan  Application  Records.  Specially 
Adapted  Housing  Applicant  Records 
and  Vendee  Loan  Applicant  Records — 
VA  Fedwal  Register  CitaUon:  48  FR 
49965  October  28. 1983 

DoD  Record  System  (Matdiiiig  Agency) 

(3)  System  Identification:  S332.10 
DLA-LZ 

System  Name:  Defense  Manpower 
Data  Center  Data  Base 

Federal  Register  Citation:  50  FR  51899 
December  2a  1985 

d.  Period  of  the  Match:  This  matching 
program  will  begin  as  soon  as  possible 
after  this  public  notice  becomes 
effective  as  set  forth  under  "DATE"  in 
the  preamble  of  this  notice  and  will  be 
conducted  periodically  thereafter. 

e.  Security:  Hard  copy  files  will  be 
clearly  marked  as  Privacy  Act 
controlled  data  and  will  be  stored  in 
areas  restricted  to  employees.  Access  to 
the  filep  will  be  for  official  use  only  on  a 
need-to-know  basis.  Computer  records 
will  be  stored  either  on  tape  or  disk  at 
computer  centers  with  unescorted 
access  generally  limited  to  computer 
personnel,  custodial  personnel  and 
security  guards.  Access  to  data  by 


remote  terminal  requires  entry  of  system 
security  codes. 

f.  Retention  and  Disposition  of 
Records:  The  extract  file  received  by  the 
DoD  from  the  VA  wrill  be  used  and 
accessed  only  to  match  the  records 
agreed  to;  it  will  not  be  used  to  extract 
information  concerning  "non-hit" 
individuals  for  any  purpose  and  will  not 
be  duplicated  or  disseminated  within  or 
outside  the  DoD.  the  matching  agency, 
unless  authorized  in  writing  by  the  VA. 
the  source  agency.  The  agencies 
involved  will  use  the  data  supplied  in  a 
manner  prescribed  by  law  and  will 
maintain  proper  safeguards  to  prevent 
unauthorized  release  or  use  of  all  data 
supplied.  Records  relating  to  "hits"  will 
be  retEiined  by  the  VA  until  the 
completion  of  any  necessary 
administrative  collection  or  legal  action 
and  will  then  be  disposed  of  in 
accordance  with  approved  records 
control  schedules  and/or  approved 
disposition  authority  from  the  Archivist 
of  the  Untied  States. 
[FR  Doc  86-14670  Filed  6-27-88;  8:45  am] 
■NJJNQ  COW  nio-oi-M 


Department  of  the  Air  Force 

USAF  Scientiflc  Advisory  Board; 
Meeting 

]une  19. 1986. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Appropriate  Air 
Force  Technology  Efforts  to 
Complement  the  SDI  Program  will  meet 
at  Whidbey  Island  NAS.  Oak  Harbor. 
Washington,  on  28  July  to  6  August  1986, 
from  8:00  am  to  5:00  pm  daily,  and  on  7 
August  from  8:00  am  to  12:00  pm. 

The  purpose  of  the  meeting  is  to 
complete  the  committee  report  and 
prepare  an  outbriefing. 

TTie  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5.  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
202-697-8845. 
Patay ).  Canoar, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  86-14664  Filed  6-27-86;  8:45  am) 
aiLUNQ  COOC  M10.01-M 


Department  of  ttte  Army 

Privacy  Act  of  1974;  Mew  Record 
System 

AQENCY:  Department  of  the  Army  (DoA), 

DoD. 

action:  Notice  of  a  new  record  system. 


SUMMARY:  The  purpose  of  this  document 
is  to  provide  information  for  public 
comment  concerning  the  Army's 
proposed  new  record  system  subject  to 
the  Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a)  by  adding  a  new  system  of 
records  identified  as  A0134.22a  DASG, 
entitled:  Medical  Research  Volunteer 
Registry. 

date:  This  proposed  action  will  be 
effective,  without  further  notice  July  30, 
1988,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Written  comments  may  be 
submitted  to  the  System  Manager 
identified  in  the  record  system  notice. 
FOR  FURTHER  IMFORMATIOH  CONTACT, 
Mr.  lim  Edgington,  HQDA-DAIM-FAR- 
RA,  Room  1146,  2461  Eisenhower  Ave., 
Hoffman  Bldg.  #1,  Alexandria,  VA 
22331-0301.  Telephone:  (202)  325-6163, 
Autovon:  221-6163. 
SUPPLEMENTARY  INFORMATION:  The 
Army's  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  have 
been  published  in  the  Federal  Register 
as  follows:  FR  Doc.  85-10237  (50  FR 
22090)  May  29, 1985.  A  new  system 
report  as  required  by  5  U.S.C.  552a(o)  of 
the  Privacy  Act  of  1974  was  submitted 
on  June  19, 1986,  pursuant  to  paragraph 
4b  of  Appendix  I  to  OMB  Circular  No. 
A-130,  "Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,"  dated  December  12, 1985. 

Patrida  H.  Means. 

OSD  Federal  Register  Liaison  Officet, 

Department  of  Defense. 

]une  24. 1986 

A01304.22aDASa 

SYSTEM  NAME 

Medical  Research  Volunteer  Registry. 

SYSTEM  location: 

Primary. 
U.S.  Army  Medical  Research  and 
Development  Command,  Fort  Detrick, 

Frederick.  MD  21701-5012 

Alternates. 
Letterman  Army  Institute  of  Research, 

Presidio  of  San  Francisco,  CA  94129- 

6800 
Walter  Reed  Army  Institute  of  Research. 

Washington,  DC  20307-5100 
U.S.  Aeromedical  Research  Laboratory, 

Fort  Rucker,  AL  36362-5000 
U.S.  Army  Institute  of  Dental  Research, 

Washington.  DC  20307-5300 
U.S.  Army  Institute  of  Surgical 

Research,  Fort  Sam  Houston,  TX 

78234-6200 
U.S.  Army  Institute  of  Surgical  Research 

and  Development  Laboratory,  Fort 

Detrick.  Frederick,  MD  21701-5010 


Federal  Register  /  Vol.  51,  No.  125  /  Monday,  June  30.  1986  /  Notices 


23577 


U.S.  Army  Medical  Research  Institute  of 

Chemical  Defense,  Aberdeen  Proving 

Grounds,  MD  21010-5425 
U.S.  Army  Medical  Research  Institute  of 

Infectious  Defense,  Fort  Detrick. 

Frederick,  MD  21701-5011 
U.S.  Army  Research  Institute  of 

Environmental  Medicine,  Natick,  MA 

01760-5007 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  of  military  members,  civilian 
employees,  and  non-DOD  civilian 
volunteers  participating  in  current  and 
future  research  sponsored  by  the  U.S. 
Army  Medical  Research  and 
Development  Command. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Account 
Number,  and  other  such  information  as 
necessary  to  locate  the  individual. 

AUTHORrrV  FOR  MAHrrCNANCE  OF  THE 
SYSTEM: 

5  use  301;  10  USC  1071-1090;  44  USC 
3101;  E.O.  9397. 

PURPOSES: 

To  assure  that  the  U.S.  Army  Medical 
Research  and  Development  Command 
(USAMRDC)  can  contact  individuals 
who  participated  in  research  conducted/ 
sponsored  by  the  Command  in  order  to 
provide  them  with  newly  acquired 
information,  which  may  have  an  impact 
on  their  health.  To  answer  inquiries 
concerning  an  individual's  participation 
in  research  sponsored/conducted  by 
USAMRDC.  To  facilitate  retrospective 
medical  and/or  scientific  evaluations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOiNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

To  the  Veteran's  Administration  to 
assist  in  making  determinations  relative 
to  claims  for  service-connected 
'disabilities;  and  other  such  benefits.  See 
also  the  "blanket  routine  uses"  set  forth 
at  the  beginning  of  the  Army's  listing. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCE8SINO,  RETAHMNO,  AND 
DISP08IN0  OF  RECORDS  IN  THE  SYSTEM. 

storaoe: 

a.  Laboratory -conducted  research. 
Computer  tapes  are  filed  in  the 
laboratory. 

b.  Contractor-conducted  research. 
Upon  completion  of  research,  files  are 
turned  over  to  the  U.S.  Army  Medical 


Research  and  Development  Command. 
Computer  tapes  are  filed  at  the  U.S. 
Army  Medical  Research  and 
Development  Command. 

retrievabiltty: 
By  SSN  and  name, 

SAFEQUARDS: 

Computerized  records  are  accessed  by 
the  custodian  of  the  records  system,  and 
by  persons  responsible  for  servicing  the 
records  system  in  the  performance  of 
their  duties.  Computer  equipment  and 
files  are  located  in  separate,  secured 
area. 

retention  AND  DISPOSAL: 

Records  are  destroyed  when  no  longer 
needed  for  current  operations. 

SYSTEM  lflANAQERS(S)  AND  ADDRESS: 

Headquarters,  Department  of  the 
Army,  Office  of  The  Surgeon  General, 
ATTN:  DASG-RDZ  (SGRD-HR),  5111 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3258. 

NOnFICAnON  PROCEDURE: 

Individuals  desiring  to  know  whether 
this  system  of  records  contains 
information  about  them  should  submit  a 
written  request  to  the  system  manager, 
furnishing  full  name,  SSN,  military 
status  or  other  information  verifiable 
from  the  record  itself. 

RECORD  access  PROCEDURES: 

Individuals  seeking  access  to  records 
in  this  system  pertaining  to  them  should 
submit  a  written  request  as  indicated  in 
"Notification  Procedure,"  and  furnish 
information  required  therein. 

CONTESTMO  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  are 
contained  in  AR  340-21  (32  CFR  Part 
505). 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  medical 
research  volunteers,  and  other  medical 
research  personnel  assigned  to  the  U.S. 
Army  Medical  Research  and 
Development  Command. 

SYSTEMS  EXEMPT  FROM  CCRTAM  PROVISIONS  OF  THE 
ACS 

None. 
|FR  Doc.  86-14867  Filed  6-27-86;  8:45  am) 
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DEPAIRTIMENT  OF  DEFENSE 
Department  of  the  Navy 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR  19474] 

Designation  of  Certain  Lands  as  Public 
Domain  Within  the  U.S.  Navy 
Boardman  Bombing  Range;  Oregon 

Correction 

In  FR  Doc.  86-13232  appearing  on 
page  21394  in  the  issue  of  Thursday, 
June  12, 1986,  make  the  following 
corrections: 

1.  In  the  second  column,  in  the  land 
description,  third  line,  insert  "SWVii" 
after  "SV4NV«8,". 

2.  In  the  twelfth  line,  "Sec."  should 
read  "Sees.".  In  the  fourteenth  line, 
"Sec."  should  read  "Sees."  and  the  word 
"lots"  should  be  removed. 

3.  In  the  eighteenth  line,  "Sec."  should 
read  "Sees."  and  "24"  should  read  "25". 

4.  In  the  twentieth  line,  "Sec."  should 
read  "Sees.". 

BiLLMQ  CODE  1S05-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  Na  6472-001] 

Cogeneration,  Inc.;  Surrender  of 
Exemption  " 

]une  23, 1986. 

Take  notice  that  Cogeneration,  Inc., 
exemptee  for  the  King  Hill  Project  No. 
6472,  has  requested  that  its  exemption 
be  terminated  because  the  project's 
economic  analysis  indicates 
construction  and  operation  of  the  project 
is  not  feasible  at  this  time.  The 
exemption  for  Project  No.  6472  was 
issued  November  16, 1982.  The  project 
would  have  been  located  on  Basin 
Lateral  near  Glenn's  Ferry  in  Elmer 
County,  Idaho.  The  exemptee  has  stated 
that  no  ground  disturbing  activity  has 
taken  place;  therefore,  no  conditions  are 
needed  concerning  the  restoration  of 
lands. 

The  exemptee  filed  the  request  on 
May  27, 1986,  and  the  exemption  for 
Project  No.  6472  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is  a 
Saturday,  Sunday  or  holiday  as 
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described  m  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applicabons  invotvii\g 
tills  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 

Kenneth  F.  Plumb. 

Secretary. 

IFR  Doc  86-M843  Filed  8-27-86;  8.-45  atn| 

MJJNO  COOC  (717-01-« 

(Docktt  Na  GP86-3S-000] 

Colorado  Oil  and  Qm  ConMTvation 
Conunlasion  and  John  P.  Lockridge 
Operator  inc;  Protest  to 
Determinations  by  a  Jurisdictional 
Agency,  Alternative  Request  To 
Reopen,  and  Motion  To  Intervene 

Jmne  23. 1986. 

On  May  20, 1986,  Northwest  Central 
Pipeline  Corporation  (Northwest 
Central)  filed  to  protest  (or  alternatively, 
to  reopen)  certain  tight  formation  well 
category  determinations  under  the 
Natural  Gas  Policy  Act  (NGPA)  »  made 
by  the  Colorado  Oil  and  Gas 
Conservation  Commission  (Colorado).* 
Northwest  Central  also  moved  to 
intervene  in  this  proceeding  under  the 
Commission's  Rnte  214.' 

Northwest  Central  states  that 
Colorado  has  made  an  NGPA  section 
107(c)(5)  determination  for  each  of  the 
wells  at  issue  based  on  underlying 
information  that  each  well  qualifies  as 
an  NGPA  section  103  category  well  and 
is  located  in  a  tight  formation  area.* 
Under  the  Commission's  regulations, 
one  of  the  definitional  prerequisites  for 
qualification  as  new  tight  formation  gas 
is  that  the  gas  is  new  natural  gas  as 
defined  in  NGPA  section  102(c)  or  is  gas 
produced  through  a  new  onshore 
production  well  as  defined  in  NGPA 
section  103(c). 

Northwest  Central  states  that  while 


'  15  U.S.C  3301-3432  {1962). 

»  Northwest  Central  protested  the  following 
determinaUoiu  pursuant  to  the  Commission's 
Regulations  at  18  CFR  275.203  and  275.204  (1985): 


tJavtin  «13-33- 
Dev*n  «41-5...- 
Devkn  «41-19- 
De«*n  »4l-2a- 


Moetanberg  «43-6.. 
Pinham  « 14-1 7 


JO  No. 


8&-19537 
86-19530 
86-19539 
86-19640 
86-19541 
86-19542 


JAOkt 


85-472 
85-474 
85-471 
85-468 
85-473 
85-470 


each  of  the  subject  wells  qualifies  for 
both  the  section  103(c)  and  section 
102(c)  categories,  only  the  facts  to 
were  included  in  the  applications  for 
section  107(c)(5)  determinations. 
Northwest  Central  states  further  that 
section  121  of  the  NGPA  as  implemented 
by  the  Commission  in  Order  No.  406  * 
mandates  that  section  102(c)  gas  and 
deep  section  103(c)  gas  [i.e.,  below  5,000 
feet)  are  deregulated  effective  January  1, 
1985. 

Northwest  Central  avers  that  all  of  the 
gas  produced  from  the  wells  which  are 
the  subject  of  its  protest  qualifies  as 
section  102(c)  gas,  but  not  as  deep 
section  103(c)  gas,  since  the  well 
completion  depths  are  less  than  5,000 
feet.  Northwest  Central  has  itself 
attemped  to  obtain  the  requisite  section 
102(c)  determinations  from  Colorado  as 
to  these  and  other  similarly  situated 
wells,  but  Colorado  has  denied 
Northwest  Central  standing  to  file  such 
applications.  Northwest  Central  has 
protested  what  it  terms  Colorado's 
refusal  to  confirm  the  deregulated  status 
of  the  subject  gas. 

Northwest  Central  specifically 
requests  that  it  be  permitted  to  intervene 
and  that  the  Commission  find  that  the 
subject  determinations  are  not 
supported  by  substantial  evidence  and 
should  be  reversed  or  remanded  by  the 
Commission.  Alternatively,  Northwest 
Central  requests  that  the  Commission 
reopen  the  subject  determinations  and 
issue  an  order  reversing  or  remanding 
said  determinations. 

Any  person  desiring  to  be  heard  or  to 
protest  Northwest  Central's  petition 
should  file,  within  30  days  after  this 
notice  is  published  in  the  Federal 
Register,  a  motion  to  intervene  or  a 
protest  under  Rule  214  or  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.*  Filings  should  be  submitted 
to  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  All  protests 
filed  will  be  considered  but  will  not 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Kennetli  F.  Phimb. 

Secretary. 

[FR  Doc.  86-14640  Filed  6-27-86:  8:45  am] 

MUJNO  CODE  ariT-oi-a 


'18  CFR  385.214  (1985). 

*  The  Niobrara  Formation  in  Colorado.  Docket 
No.  RM79-76  (Colorado-3).  See  18  CFR 
271.703(d)(20)  (1985). 


»  Deregulation  and  other  pricing  changes  on 
January  1. 1985.  under  Ihe  Natural  Gas  Policy  Act. 
49  FR  46874  (Nov.  29. 1984).  rehg  deitied.'m  FR 
50637  (Dec.  31. 1984). 

•  18  CFR  385.214  or  385.211  (1965). 


[Dociwt  Na  CISS-514-000] 

Mobil  Oil  Exploration  &  Producing 
Southeast  Inc.;  Application 

June  23, 1988. 

Take  notice  that  on  June  16. 1986, 
Mobil  Oil  Exploration  &  Producing 
Southeast  Inc.  ("MOEPSl")  filed  an 
application  for  limited-term  blanket 
authorization  to  sell  on  the  open  market 
natural  gas  produced  from  MOEPSI's 
interest  in  Eugene  Island  330  ("E.l.  330"), 
offshore  Louisiana.  MOEPSl  also 
requests  an  order  granting  pregranted 
abandonment  of  any  sales  made 
pursuant  to  the  authority  above. 
MOEPSl  additionally  requests  waiver  of 
any  filing  and  reporting  requirements 
which  may  be  inconsistent  with  the 
authority  sought  under  the  above 
application. 

In  its  application,  MOEPSl  alleges  that 
it  has  been  unable  to  enter  into  any 
long-term  contracts  for  the  sale  of 
natural  gas  from  its  interest  in  E.l.  330. 
MOEPSl  claims  that  production  and 
sales  by  its  working  interest  owners  in 
E.I.  330  and  from  off-lease  sources 
threaten  MOEPSl  with  losses  due  to 
drainage.  Because  of  the  economic 
hardship  associated  with  such  drainage, 
MOEPSl  is  requesting  temporary 
authority  pursuant  to  18  CFR  157.28  to 
conduct  the  activities  requested  in  its 
application. 

MOEPSl  specifically  requests 
authority,  effective  immediately,  to  sell 
up  to  five  million  cubic  feet  per  day  of 
natural  gas  produced  from  its  interest  in 
E.L  330  for  a  limited-term  of  two-years, 
without  geographic  limitations.  MOEPSl 
states  that  all  the  gas  in  question 
qualifies  for  above — section  109  pricing 
under  the  Natural  Gas  Policy  Act  of 
1978,  but  would  be  sold  for  resale  in  the 
interstate  spot-market  at  competitive, 
market-sensitive  prices,  not  to  exceed 
the  applicable  maximum  lawful  price. 
Waiver  of  filing  and  reporting 
requirements  inconsistent  with  this 
limited-term  authority  and  pre-granted 
abandonment  is  sought  in  order  to  make 
sales  possible  under  said  authority. 
MOEPSl  claims  the  application  is    • 
consistent  with  prior  precedents,  with 
the  Commission's  goals  as  enunciated  in 
Order  No.  436  et  ai.  and  is  in  the  public 
interest. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before  July  8. 
1986,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
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385.211-385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  Mobil  is  otherwise  advised,  it 
will  be  unnecessary  for  Mobil  to  appear 
or  to  be  represented  at  the  hearing. 
Kennetli  F.  Ptiimb. 
Secretary. 

(FR  Doc  88-14644  filed  8-27-86;  8:45  am] 
WUJNQ  COOC  trir-oi-M 


Mojave  Pipeline  Co.  et  al.;  Meeting  and 
Request  for  Comments  on 
Environmental  Issues 

In  the  matter  of  Mojave  Pipeline  Company. 
Kern  River  Gas  Transmission  Company,  El 
Dorado  Interstate  Transmission  Company, 
Transwestem  Pipeline  Company,  El  Paso 
Natural  Gas  Company.  Northwest  Pipeline 
Company:  Docket  Nos.  CP85-437-000,  CP85- 
552-000,  CP88-205-000,  CP88-212-000,  CP86- 
197-000.  CP85-625-000.  Pipeline  projects  to 
supply  natural  gas  for  enhanced  oil  recovery 
in  California:  supplemental  notice  of  public 
scoping  meeting  and  request  for  comments  on 
the  scope  of  environmental  issues  associated 
with  additional  facilities. 
June  25,  1986. 

Intraduction 

Applications  for  approval  of  the 
above  projects  have  been  filed  with  the 
Federal  Energy  Regulatory  Commission 
(FERC)  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act.  The  first  three  projects, 
the  Mojave  Pipeline  Project  (Mojave), 
the  Kern  River  Project  (Kern  River),  and 
the  El  Dorado  Project  (El  Dorado),  are 
competing  to  transport  natural  gas  from 
various  sources  outside  of  California  to 
the  Bakersfield,  California  area  for  use 
in  enhanced  oil  recovery  (EOR)  and 
related  cogeneration  projects.  In  each 
case,  producers  of  crude  oil  in  the  San 
Joaquin  Valley  would  use  the  natural 
gas  as  boiler  fuel  to  create  steam  whch 
would  be  injected  into  the  oil  fields  to 
produce  crude  oil  not  recoverable  by 
primary  recovery  methods.  Some  of  the 
steam  would  also  be  used  to  generate 
electricity.  The  producers  currently  use 
crude  oil  and  a  limited  amount  of 
natural  gas  for  steam  generation.  These 
proposed  projects  would  allow 
substitution  of  natural  gas  for  the  crude 
oil  now  used,  and  may  allow  entry  into 
the  market  of  producers  who  presently 
cannot  get  authorization  to  bum  oil  due 
to  air  pollution  restrictions.  The 
remaining  applications  by  El  Paso 
Natural  Gas  Company  (El  Paso), 


Transwestem  Pipeline  Company 
(Transwestem),  and  Northwest  Pipeline 
Company  (Northwest)  involve  facihties 
to  deliver  gas  to  the  competitors.* 

On  August  23, 1985,  December  10, 
1985,  and  May  12. 1986.  the  FERC  staff 
issued  notices  of  its  determination  that 
approval  of  any  of  the  competing 
projects  would  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  that  it 
intended  to  prepare  a  draft 
environmental  impact  statement  (DEIS). 
(See  50  FR  34174,  50941,  and  51  FR 
18357.)  These  notices  also  requested 
comments  on  the  scope  of  issues  to  be 
addressed,  and  indicated  that  a  joint 
environmental  impact  statement/ 
environmental  impact  report  (EIS/EIR) 
would  be  prepared  by  the  FERC  (as  the 
lead  Federal  agency)  and  the  California 
State  Lands  Commission  (SLC).  This 
EIS/EIR  Will  satisfy  the  requirements  of 
both  the  National  Environmental  PoUcy 
Act  (NEPA)  and  the  California 
Environmental  Quality  Act  (CEQA).  The 
DEIS,  currently  under  preparation,  will 
describe  the  environmental  impact  of 
each  project  identified  above  as  well  as 
an  additional  project  which  is  the 
subject  of  this  supplemental  notice. 

Notice  of  Additional  Facility 
Requirements 

Review  of  El  Paso's  proposal  indicates 
that  significant  new  and  previously 
unidentified  pipeline  facilities  wotlld  be 
required  on  Northwest's  systems  in 
order  to  implement  El  Paso's  proposal  to 
receive  up  to  200  MMcfd  of  natural  gas 
fi-om  Northwest  at  Ignacio,  Colorado. 
This  supplemental  notice  is  therefore 
being  issued  to  (1)  identify  these 
facilities  and  solicit  pubhc  comments  on 
the  scope  of  the  environmental  issues 
which  need  to  be  addressed  in  the 
overall  EIS/EIR  conceming  the  EOR 
projects  and  (2)  identify  an  additional 
public  scoping  meeting  to  be  held 
conceming  the  necessary  facilities  on 
Northwest's  system. 

Northwest's  Expansion  Project 

Northwest  already  provides  EI  Paso 
with  substantial  volimies  of  natural  gas 
at  the  Ignacio  interconnection.  However, 
under  El  Paso's  proposal.  Northwest 
woud  increase  deliveries  to  El  Paso  at 
Ignacio  by  up  to  200  MMcfd.  To 
accomplish  this.  Northwest  asserts  that 
it  would  be  required  to  reinforce  its 
mainline  system  between  Opal  and 
Ignacio  by  construction  of 


■  Specifically.  Northwest's  application  tn  Docket 
No.  CPB5-625-000  proposes  construction  and 
operation  of  a  pipeline  tap  to  interconnect  its 
mainline  systetn  with  Kern  River's  proposed 
pipeline  near  Opal,  Wyoming. 


approximately  163  miles  of  24-indi- 
diameter  pipeline  loop  in  six  sections 
and  32,000  horsepower  of  compression 
(25,290  site-rated  horsepower)  divided 
between  two  new  and  two  existing 
compressor  stations.  Construction 
would  occur  in  Lincoln  and  Sweetwater 
Counties,  Wyoming;  Rio  Blanco, 
Garfield,  Mesa,  Dolores,  Montezuma, 
and  La  Plata  Counties,  Colorado;  and 
Grand  and  San  Juan  Counties,  Utah. 
Facility  costs  are  estimated  at 
$130,010,000. 

It  should  be  emphasized  that 
Northwest  has  not  filed  a  certificate 
application  proposing  construction  and 
operation  of  these  facilities.  Because  the 
gas  volumes  reguested  by  El  Paso  would 
support  one  of  two  proposals  in  direct 
competition  with  the  Kem  River  Project 
(of  which  Northwest  is  a  partner  via  its 
parent),  no  filing  from  Northwest  is 
anticipated  unless  one  of  the 
competitive  proposals  is  approved. 
Nevertheless,  to  fully  assess  the 
environmental  ramifications  of  El  Paso's 
application,  analysis  of  the  necessary 
Northwest  facilities  is  required. 

In  response  to  a  staff  data  request. 
Northwest  identified  the  specific  facility 
requirements  necessary  to  provide  an 
additional  200  MMcfd  to  El  Paso  at 
Ignacio.  Hie  FERC  staff  has  modified 
the  pipeline  loop  locations  identified  by 
Northwest  in  order  to  avoid  construction 
in  Douglas  Pass,  Garfield  County, 
Colorado,  and  in  Arches  National  Park 
in  Utah.  All  pipeline  sections  would  be 
24-inch-diameter  loop.  Table  1  identifies 
these  facilities;  the  map  included  as 
attachment  1  shows  their  geographical 
extent* 

In  the  absence  of  a  formal  filing, 
details  conceming  Northwest's  looping 
were  taken  from  previous  Northwest 
applications,  including  a  1982  proposal 
to  loop  similar  portions  of  its  mainline. 
Construction  would  be  expected  to 
disturb  approximately  45  additional  feet 
along  Northwest's  existing  50-foot-wide 
right-of-way.  On  this  basis,  the  looping 
would  involve  some  890  acres  of  land. 
Following  construction,  the  permanent 
right-of-way  would  likely  revert  to  a 
total  75-foot  width.  Additional  land,  on 
the  order  of  2  acres  per  crossing,  would 
be  required  to  instaU  the  pipe  across 
major  streams,  railroads,  and  paved 
highways.  Because  Northwest  would  be 
looping  portions  of  its  existing  system, 
establishment  of  new  staging  areas, 
maintenance  bases,  or  communications 
facilities  are  not  anticipated.  New 
compressor  stations  in  Grand  County. 


*  The  attachments  to  this  notice  are  not  l>eing 
published  in  the  Fadanl  Rosister.  but  are  available 
from  the  Commission's  Division  of  Public  Reference. 


T??^' 
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Utah,  and  Dolores  County.  Cokrada 
would  likely  require  a  nominal  20  acres 
for  each  fa^ty.  compressor  upgrading 
at  the  Green  River  Station  and 
expansion  at  Ignado  could  be 
accommodated  by  the  existing  sites. 
Minor  surface  facilities  expected  to  be 
associated  with  the  looping  would 
include  block  valves,  drip  assemblies, 
and  pig  launchers  and  receivers,  all  of 
which  would  generally  be  within  the 
permanent  right-of-way.* 

The  staff  estimates  that  the  described 
expansion  of.Northwest's  system  would 
require  between  12  and  15  months  to 
become  operational.  While  construction 
activities  at  any  one  place  along  the 
route  would  likely  require  2  to  4  weeks, 
the  trench  itself  would  normally  be  open 
for  only  a  few  days.  Construction  of 
compressor  stations  typically  requires 
about  six  months.  Because  construction 
procedures  for  interstate  natural  gas 
pipeline  facilities  are  relatively 
standard,  interested  readers  are  referred 
to  the  previous  notices  of  August  23  and 
December  10, 198S,  for  an  overview  of 
typical  construction  practices.  Those 
notices  also  provide  background 
information  on  the  procedures  being 
followed  in  the  environmental  analysis. 

Table  1.— Northwest  Expansion  Fachjty 
Location* 
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Cooperating  Agencies 

A  number  of  Federal  and  state 
agencies  are  participating  in  the 
preparation  of  the  EOR-related  EIS/EIR: 
therefore,  it  is  unlikely  that  the 


*  A  "pig"  it  a  pipeline  tenn  denoting  one  of 
leveral  davicei  usad  to  daan.  coat.  loafMct  etc  the 
interior  of  the  buried  pipe.  Ttia  pig  is  forced  through 
the  pipe  by  0aa  prassure. 


Northwest  Expansion  Project  will 
involve  any  additional  Federal  agencies. 
However,  although  the  State  of 
Colorado  has  be«n  involved  (by  virtue 
of  El  Paso's  proposal  to  modiJFy  its 
Bondad  (Colorado]  Compressor  Station), 
additional  Colorado  state  agencies  may 
now  deiire  more  direct  involvement. 
Any  agencies  desiring  cooperating 
agency  status  based  on  this 
supplemental  notice  should  send  a 
request  describing  how  they  would  like 
to  be  involved  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Conunission.  825  North  Capitol  Street. 
N.E..  Washington.  DC  20426. 

The  request  should  reference  Docket 
No.  CP85-437-00a  et  al.,  and  should  be 
received  within  30  days  of  the  date  of 
this  supplemental  notice.  Additional 
information  about  these  projects  and  the 
FERC's  involvement  in  the  EIS/EIR,  as 
well  as  maps  of  limited  areas  of  the 
Northwest  looping  may  be  obtained 
from  Mr.  Robert  K.  Arvedlund, 
Environmental  Evaluation  Branch, 
OPPR,  at  the  above  address,  or  may  be 
requested  by  telephone:  (202)  357-9043. 
Mr.  Arvedlund  should  be  sent  a  copy  of 
any  request  for  cooperating  agency 
status. 

Cooperating  agencies  are  encouraged 
to  participate  in  the  EIS  process  and  to 
provide  information  to  the  lead 
agencies.  Cooperating  agencies  are  also 
welcome  to  suggest  format  and  content 
modifications  to  facilitate  ultimate 
adoption  of  the  EIS/EIR:  however,  the 
lead  agency  will  decide  what 
modifications  will  be  adopted  in  light  of 
production  constraints. 

Information  concerning  the 
involvement  of  the  SLC  in  the  EIS/EIR 
may  be  obtained  from  Ms.  Mary  Griggs. 
1807-13th  Street,  Sacramento.  California 
95814,  telephone  (916)  322-0354. 

Comment  and  Scoping  Procedore 

A  copy  of  this  supplemental  notice 
has  been  distributed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  and  parties  to  the  FERC  and  any 
SLC  procedures.  Interested  readers  of 
this  notice  are  encouraged  to  comment 
on  anticipated  environmental  concerns 
associated  with  the  Northwest  looping. 
Comments  will  be  used  by  the  FERC  and 
the  SLC  to  identify  the  issues  which 
require  indepth  environmental  analysis. 

Comments  on  the  scope  of  the  EIS/ 
EIR  should  be  addressed  to  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  Recommendations  that  the 
EIS/EIR  address  specific  issues  should 
be  supported  with  a  detailed 
explanation  of  the  need  to  consider  such 
issues.  Written  comments  should  be 
submitted  within  30  days  of  the  date  of 
this  supplemental  notice  and  reference 


Docket  No.  CP85-437-000,  et  al.  Mr. 
Arvedlund  should  be  sent  a  copy  of  any 
comments. 

Additional  Public  Scoping 

Scoping  meetings  on  the  Mojave.  Kern 
River,  El  Dorado,  El  Paso,  TranswestertJ. 
and  Northwestern  applications  were 
noticed  on  January  27, 1986  (51  FR  3402), 
and  subsequently  held  in  Albuquerque, 
New  Mexico;  Flagstaff,  Arizona;  Heber 
City,  Utah,  Nevada;  and  Bakersfield, 
California.  Additional  meetings  were 
held  at  the  tribal  headquarters  of  the 
Navajo  Nation  and  the  Laguna  Pueblo. 

Given  the  extent  of  the  facilities 
which  have  been  identified  as  necessary 
on  Northwest's  system  to  support  the  El 
Paso  proposal,  the  FERC  staff  feels  that 
an  additional  public  scoping  meeting  is 
necessary.  Therefore,  notice  is  hereby 
given  that  a  public  meeting  has  been 
scheduled  for  7:00  p  Jn.  on  Thursday, 
July  17. 1986,  at  the  Grand  Junction 
District  Office  of  the  Bureau  of  Land 
Management,  764  Horizon  Drive.  Grand 
Junction,  Colorado.  This  meeting  will  be 
conducted  jointly  by  the  FERC  and  SLC 
staffs  for  the  purposes  of  providing 
information  to  and  receiving  input  from 
the  purposes  of  providing  information  to 
and  receiving  input  from  state  and  local 
government  representatives  and  the 
public  concerning  the  scope  and  range 
of  environmental  issues  and  concerns 
that  need  to  be  addressed  in  the  impact 
analysis.  While  an  overview  of  the  EOR 
projects  will  be  presented,  the  meeting 
will  focus  on  issues  related  to  the 
Northwest  Expansion  Project.  As  was 
stated  in  the  previous  notices 
concerning  public  scoping  meetings. 
Federal  agencies  are  expected  to  use 
formal  channels  for  input  into  the 
analysis  and  not  use  scoping  meetings 
(which  are  primarily  held  to  insure 
public  involvement)  for  this  purpose. 

Mailing  Lists 

Organizations  and  individuals 
receiving  this  supplemental  notice  have 
been  selected  to  ensure  public  awamess 
of  these  projects  and  public  involvement 
in  the  review  process  under  both  NEPA 
and  CEQA.  The  EIS/EIR  will  be  sent 
automatically  to  addresses  on  the 
FERC's  official  service  list  for  these 
projects,  the  SLC's  mailing  list,  and  to 
the  appropriate  Federal  agencies,  and 
state  dearinghouses  in  states  where 
each  project  is  located.  However,  to 
reduce  printing  and  mailing  costs  and 
rdated  logistical  problems,  the  EIS/EIR 
will  only  be  distributed  to  those  other 
organizations,  local  agencies  and 
individuals  who  return  attachment  2, 
preferably  within  90  days  of  the  date  of 
this  notice.  Those  who  returned  the 
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attachment  to  either  the  August  23  or 

December  10, 1985  notice  need  not 

return  the  new  attachment. 

Kenneth  F.  Pluml), 

Secretary. 

(FR  Doc.  86-14637  Filed  6-27-86;  8:45  amj 

eaxMO  CODE  srw-fii-ii 

[Docket  Na  CI86-503-000] 

SNG  Trading  Inc.;  Application 

June  23. 1986. 

Take  notice  that  on  June  10, 1986,  SNG 
Trading  Inc.  (Trading),  P.O.  Box  2563. 
Birmingham.  Alabama  35202,  filed  in 
this  proceeding  an  application  pursuant 
to  sections  4  and  7  of  the  Natural  Gas 
Act  ("NGA")  and  Part  157  of  the 
Commission's  Regulations,  requesting  a 
blanket  certificate  of  public  convenience 
and  necessity,  authorizing  (1)  Trading  to 
make  sales  for  resale  in  interstate 
commerce  of  gas  subject  to  NGA 
jurisdiction,  without  market  restriction; 

(2)  authorizing  sales  of  natural  gas  by 
others  to  Trading  for  resale  in  interstate 
commerce,  without  market  restriction; 

(3)  authorizing  sales  for  resale  of  natural 
gas  by  others  through  Trading  acting  as 
their  agent,  without  market  restriction; 
and  (4)  authorizing  the  pre-granted 
abandonment  of  all  sales  for  resale  for 
which  sales  certificate  authority  is 
requested. 

"rrading  states  that  the  purpose  of  its 
application  is  to  enable  Trading  to  resell 
in  the  spot  market  natural  gas  which  it 
purchases  from  producers  who  have 
received  abandonment  authorization 
from  the  Commission  in  separate 
proceedings,  including  those 
authorizations  granted  pursuant  to  the 
Commission's  expedited  abandonment 
procedures  adopted  in  Docket  No. 
RM85-1-000,  and  will  permit  Trading  to 
act  as  agent  for  such  producers  in  the 
sale  for  resale  of  their  gas  in  the  spot 
market.  Trading  also  states  that  to  the 
extent  that  the  abandonment  authority 
granted  to  a  producer  in  a  separate 
proceeding  is  not  a  permanent  release  of 
reserves  or  is  restricted  in  some  other 
way,  the  sales  and  abandonment 
authorizations  requested  would  likewise 
be  restricted.  Trading  requests  that,  in 
any  order  approving  its  application,  the 
Commission  expressly  find  that  with 
respect  to  Trading  and  its  operations, 
the  Commission's  NGA  jurisdiction  is 
limited  to  the  specific  non-exempt 
activities  for  which  Trading  is  seeking 
authorization. 

Any  person  desiring  to  be  heard  jr  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  8, 
1986,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 


DC  20426,  a  petition  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Ptumb, 
Secretary. 
(FR  Doc.  86-14645  Filed  6-27-86;  8:45  am] 

BIUJNO  COOC  STIT-OI-M 

[Docket  No.  ER8»-545-000  et  al.] 

New  England  Power  Pool  et  al;  Electric 
Rate  and  Corporate  Regulations 
Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  England  Power  Pool 

(Docket  No.  ER86-545-(XX)J 
June  24, 1386. 

Take  notice  that  on  June  18, 1986,  the 
New  England  Power  Pool  (NEPOOL) 
filed  an  Agreement  Amending  the  New 
England  Power  Pool  Agreement 
(amendment),  dated  as  of  January  1. 
1986,  which  modifies  the  provisions  of 
the  New  England  Power  Pool 
Agreement. 

The  NEPOOL  Executive  Committee 
states  that  amendment  permits  NEPOOL 
Participants  to  pay  for  PTF  transmission 
of  Entitlements  in  Pool-Planned  Units 
that  are  off  their  systems  on  the  basis  of 
ownership  or  contractual  rights 
independent  of  the  NEPOOL  Agreement 
when  retransferring  the  Entitlements  for 
durations  of  less  than  30  days.  The 
NEPOOL  Executive  Committee  further 
states  that  the  amendment  revises  the 
formula  for  computing  the  EHV  PTF 
rate. 

The  NEPOOL  Executive  Committee 
states  that  the  amendment  is  intended  tc 
make  the  modifications  in  the  NEPOOL 
Agreement  which  were  agreed  upon  by 
the  NEPOOL  Executive  Committee  and 
the  Pool  Participants  who  were  parties 
to  Federal  Energy  Regulatory 
Commission  Docket  No.  ER83-766-000 
(which  related  to  amendment  of  Section 
4.2  of  the  NEPOOL  Agreement). 

Pursuant  to  S  35.11  of  the 
Commission's  Regulations  (18  CFR 


35.11).  the  NEPOOL  Executive 
Committee  has  requested  that  the 
Commission  waive  prior  notice 
requirements  and  permit  the  amendment 
to  become  effective  on  the  date 
specified  in  the  amendment,  April  1. 
1966. 

Comment  date:  July  7, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  South  CaroUna  Electric  ft  Gas 
Company 

[Docket  No  ER86-360-000] 

June  23. 1986. 

Take  notice  that  on  June  16, 1986, 
South  Carolina  Electric  &  Gas  Company 
(SCG&E)  tendered  for  filing  additional 
cost  support  for  its  filing  in  this  docket. 
This  material  is  in  response  to  a 
deficiency  letter,  dated  May  15. 1986,  to 
SCG&E  from  the  Director  of  the  Division 
of  Electric  Power  Applications  Review, 
Office  of  Electric  Power  Regulation. 
SCG&E  states  that  it  has  sent  copies  of 
this  additional  material  to  the 
Administrator  of  the  Southeastern 
Power  Administration. 

Comment  date:  July  3. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Kansas  Gas  and  Electric  Company 

[Docket  Na  ERB6-503-0001 

June  23. 1986. 

Take  notice  that  on  June  17, 1986, 
Kansas  Gas  and  Electric  Company 
(KG&E)  submitted  for  filing  in  this 
docket  corrections  of  two  errors  in  the 
cost  support  for  its  prior  filing  in  this 
docket.  The  first  correction  concerns 
KG&E's  estimate  of  A&G  ecpenses.  The 
second  correction  is  in  the  cost  data  in 
support  of  the  participation  power 
charge  in  the  filing.  KG&E  renews  its 
request  that  the  Commission  waive  the 
minimum  notice  requirements  of  S  35.3 
of  the  regulations  to  permit  service  to 
the  Oklahoma  Municipal  Power 
Authority  to  begin  on  July  1, 1986. 

Comment  date:  July  3, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Western  Massachusetts  Electric 
Company 

[Docket  No  ER86-37B-0001 

)une  24. 1986. 

Take  notice  that  on  June  17, 1986. 
Western  Massachusetts  Electric 
Company  (WMECO)  tendered  for  filing 
additional  information  resulting  in  a 
recalculation  and  reduction  in  rate 
under  a  Distribution  Line  Agreement 
dated  February  4, 1985  between  (1) 
WMECO  and  (2)  Chicopee 
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Hydroelectric  Limited  Partnership 
(CHLP)  (Distribution  Agreement). 

The  originally  proposed  rate  was 
derived  from  a  Formula  which  included 
substation  accounts  and  which  was 
inappropriate  for  this  application. 
Pursuant  to  FERC's  questioning  of  this 
Formula,  a  new  Formula  is  now 
submitted.  This  new  Formula  results  in  a 
decrease  in  the  proposed  rate  by 
approximately  30  percent 

WMECO  renews  its  request  that  the 
Commission  waive  its  standard  notice 
period  and  permit  the  Distribution 
Agreement  to  become  effective  on 
February  4. 1985.  WMECO  states  that 
copies  of  this  rate  schedule  have  been 
mailed  or  delivered  to  CHLP  (Boston  . 
Massachusetts).  WMECO  further  states 
that  the  filing  is  in  accordance  with  Part 
35  of  the  Commission's  Regulations. 

Comment  date:  July  7, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Edison  Company 


I  Docket  Na  ES86-46-0001 

June  23. 1986. 

Take  notice  that  on  June  11. 1986, 
Commonwealth  Edison  Company  filed 
an  application  with  the  Federal  Energy 
Regulatory  Commission  seeking 
authority,  pursuant  to  section  204  of  the 
Federal  Power  Act,  to  issue  not  more 
than  $l,200,00a000  of  short-term 
promissory  notes  on  or  before  December 
31. 1988,  with  final  maturities  of  not  later 
than  December  31, 1989. 

Comment  date:  July  11. 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
Standard  Paragraphs: 
E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 

Secretary' 

|FR  Doc.  86-14636  Filed  6-27-86:  8:45  am| 

WLUNO  cooe  •717-ei-« 


Friant  Powm-  Auttiority  et  aL;  Notice  of 
Hydroelectric  Applications  Filed  With 
the  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  wth  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Amendment 

of  License. 

b.  Project  No.:  2892-004. 

c.  Date  Filed:  March  10, 1986. 

d.  Applicant:  Friant  Power  Authority. 

e.  Name  of  Project:  Fish  Release 
Power  Plant. 

f.  Location:  At  the  Bureau  of 
Reclamation  Friant  Dam  on  the  San 
Joaquin  River  in  Fresno  and  Madera 
Counties,  California. 

g.  Filed  Pursuant  to:  16  U.S.C.  791(a)- 
825(r). 

h.  Contact  Person:  Mr.  John  Boudreau. 
c/o  Terra  Bella  Irrigation  District.  24790 
Avenue  95,  Terra  Bella.  CA  93270.  (209) 
535-4414. 
i.  Comment  Date:  July  25. 1986. 
j.  Description  of  Project:  The 
development,  which  would  be  placed 
parallel  to  existing  water  supply  lines 
from  Friant-Kem  Canal  Outlet  F-4  to  the 
California  Department  of  Fish  and 
Game's  San  Joaquin  Fish  Hatchery, 
would  consist  of:  (1)  a  24-inch-diameter 
steel  pipe;  (2)  a  36-foot-wide.  50-foot- 
long  powerhouse  500  feet  downstream 
of  the  dam  containing  a  generating  unit 
rated  at  450  Kw;  (3)  a  24-inch-diameter 
steel  pipe  connecting  to  the  aerator  tank 
of  the  hatchery.  (4)  a  0.48/l2-kV 
transformer  in  a  switchyard  adjacent  to 
the  powerhouse;  and  (5)  a  300- foot-long, 
12-kV  underground  transmission  cable. 

"The  proposed  development  would 
have  an  average  annual  generation  of 
2.4  GWh  at  an  estimated  July  1985  cost 
of  $1,250,000. 

k.  Purpose  of  Project:  The 
development  would  generate  power 
from  the  excess  energy  in  the  hatchery 
water  supply  pipeline.  Power  would  be 
sold  to  the  Pacific  Gas  and  Electric 
Company. 

1.  This  notice  also  consists  of  the 
following  standards  paragraphs:  B,  C, 

and  Dl. 
2  a.  Typeof  Application:  Amendment 

of  License. 

b.  Project  No.:  2905-007. 

c.  Date  Filed:  March  19. 1986. 

d.  Applicant:  Vermont  Public  Power 
Supply  Authority. 

e.  Name  of  Project:  Enosburg  Falls 
Project. 

f.  Location:  On  the  Missisquoi  River 
in  the  Village  of  Enosburg  Falls. 
Franklin  County.  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825(r). 


h.  Contact  Person:  Mr.  Robert  E. 
Howland,  Vermont  Public  Power  Supply 
Authority,  P.O.  Box  425.  Williston  VT 
05495.  (802)  878-5274. 

i.  Comment  Date;  July  28. 1986. 
j.  Description  of  Project:  The  project 
as  licensed  consists  of:  (1)  the  existing 
concrete  gravity  dam  18.5  feet  high  and 
195  feet  long:  (2)  the  existing 
impoundment  which  has  a  normal 
maximum  surface  area  of  121  acres  at 
an  elevation  of  386.5  feet  NGVD.  using 
2-foot  flashboards.  a  useable  storage 
capacity  of  240  acre-feet  and  a  gross 
storage  capacity  of  750  acre-feet;  (3)  the 
existing  intake  structure  will  be 
enlarged  to  serve  both;  (4)  the  proposed 
powerhouse  adjacent  to  the  existing 
Village  Plant  powerhouse  and 
containing  one  unit  with  a  generating 
capacity  of  2.000  kW;  and  (5)  the 
existing  Village  Plant  powerhouse 
containing  one  existing  unit  with  a 
generating  capacity  of  600  kW;  (6)  the 
existing  taih^ce  to  be  enlarged;  (7)  the 
existing  5-foot-diameter  penstock 
leading  from  the  existing  concrete  dam 
to;  (8)  the  existing  Kendall  Plant 
powerhouse  containing  one  existing  unit 
with  a  generator  capacity  of  150  kW;  (9) 
transmission  equipment  and  electrical 
facilities  consisting  of;  (a)  250.0-feet-long 
and  200.0-foot-long  2.4-kV  generator 
leads  respectively,  from,  the  Kendall 
and  Village  Plants  to  Enosburg 
Substation;  (b)  220.0-foot-long  12.47-kV 
generator  leads  from  the  new  plant  to 
the  Enosburg  substation;  (c)  the  2.5- 
MVA  4.16/12-47  kV  transformer.  (10)  the 
existing  tailrace  at  Kendall  Plant;  and 
(11)  appurtenant  facilities.  The 
Applicant  estimates  that  the  total 
annual  energy  output  would  be  9.200 
MWh. 

The  amended  project  would  consist 
of:  deletion  of  the  proposed  powerhouse 
containing  a  2000-kW  generating  unit 
and  the  proposed  enlargement  of  the 
intake  structure  and  tailrace  channel. 
The  average  annual  energy  generation 
of  the  amended  project  is  estimated  to 
be  3,400  MWh.  The  licensee  states  that 
the  project  as  licensed  is  no  longer 
economically  feasible  and  that  the 
power  which  would  be  produced  as  a 
result  of  the  new  construction  is  too 
expensive  relative  to  alternatives 
available  to  the  licensee. 

k.  Purpose  of  Project:  All  project 
energy  generated  would  be  sold  to 
licensee's  member  utilities. 

\.  This  notice  also  consists  of  the 
following  standards  paragraphs:  B.  C. 
and  Dl. 
3  a.  Type  of  Application:  Exemption 

Under  5MW. 

b.  Project  No.:  9728-000. 

c.  Date  Filed:  December  26. 1985 
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d.  Applicant:  South  Barre  Hydro 
Electric  Company,  Inc. 

e.  Name  of  Project:  Powder  Mill  Pond 
Dam  Project. 

f.  Location:  On  the  Ware  River  in 
Worcester  County,  Massachusetts. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980, 16  U.S.C. 

§  2705  and  2709. 

h.  Contact  Person:  Kathleen  McLean, 
South  Barre  Hydro  Electric  Co..  Inc., 
P.O.  Box  512.  Allen  Drive.  Barre,  MA 
01005  (817)  355-4575. 

i.  Comment  Date:  July  25. 1988. 

j.  Description  of  Project:  TTie  proposed 
project  would  consist  of:  (1)  renovating 
an  existing  14-foot-high.  125-foof-long 
concrete  dam  with  a  spillway  crest 
elevation  of  644.6  msl  owned  by  the 
Applicant;  (2)  an  existing  6-acre  surface 
area  reservoir  with  a  storage  capacity  of 
20  acre-feet  with  a  maximum  surface 
elevation  of  624.6  msl;  (3)  an  existing 
rectangular  canal  which  discharges 
flows  through  an  elbowed  draft  tube;  (4) 
a  proposed  powerhouse  to  contain  one 
turbine/generator  with  an  installed 
capacity  of  120  kw;  (5)  a  proposed 
tailrace;  (6)  a  new  transmission  line;  and 
(7)  appurtenant  facilities.  The  estimated 
average  annual  energy  produced  by  the 
project  would  be  630  MWh  per  year 
operating  under  a  net  hydraulic  head  of 
14  feet. 

k.  Purpose  of  Project  Project  power 
will  be  sold  to  the  Massachusetts 
Electric  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  B,  C, 
and  D3a. 

m.  Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
fake  or  develop  the  project 

4  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  4472-006 

c.  Date  Filed:  May  2. 1986. 

d.  Applicant:  Niagara  Mohawk  Power 
Corporation  and  Union  Falls 
Hydropower  Limited  Partnership. 

e.  Name  of  Project:  Saranac. 

f.  Location:  Saranac  River  in  the 
Towns  of  Franklin,  Blackbrook  and  St 
Armand,  Franklin,  Clinton  and  Essex 
Counties,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825tr). 

h.  Contact  Person: 

Mr.  John  Terry,  Esq.,  Senior  Vice 

President,  Niagara  Mohav^  Power 
I      Corporation,  300  Erie  Boulevard 

West,  Syracuse,  NY  13202,  (315) 

474-1511. 
Mr.  Wayne  Rogers,  Union  Falls 


Hydropower  Limited 
Partnership.        c/o  Synergies.  Inc„ 
410  Severn  Avenue,  Suite  313. 
Annapolis.  MD  21403,  (301)  268- 
8820. 

i.  Comment  Date:  July  14. 1986. 

j.  Description  of  the  proposed  Transfer 
of  License:  The  applicants  propose  to 
transfer  the  license  to  Niagara  Mohawk 
Power  Corporation  and  Union  Falls 
Hydropower  Limited  Partnership, 
because  it  would  be  in  the  public 
interest  and  it  would  facihtate 
construction  and  result  in  a  substantial 
annual  cost  savings  to  Niagara 
Mohawk's  ratepayers.  The  Saranac 
Project  has  not  been  constructed. 
Transferee  has  proposed  to  construct 
operate,  and  utilize  the  full  output  of  the 
project  in  accordance  with  the  license. 

Union  Falls  Hydropower  Limited 
Partnership  is  organized  and  existing 
under  the  laws  of  the  State  of  Maryland. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9657-001 

c.  Date  Filed:  December  3, 1985. 

d.  Applicant:  St.  Maries  River  Hydro. 
Inc. 

e.  Name  of  Project:  St  Maries  River, 

f.  Location:  On  the  St  Maries  River  in 
Sec.  34,  T45N,  R2W,  near  St.  Maries, 
Benwah  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-a25{rJ. 

h.  Contact  Person: 

Mr.  James  R.  Morris,  St.  Maries  River 
Hydro.  Inc.,  P.O.  Box  1016, 
Lewiston.  ID  83501.  (208)  799-1352. 

i.  Comment  Date:  July  30, 1986. 

j.  Competing  Application:  Project  No. 
9660,  Date  Filed:  12/3/85,  Ehie  Date:  3- 
21-86. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  a 
10-foot-high  diversion  dam  at  elevation 
2.800  feet  (2)  a  2,315-foot-long,  102-lnch- 
diameter  penstock;  (3)  a  powerhouse 
containing  one  generating  unit  with  a 
capacity  of  3,870  kW;  and  (4)  a  6-mile- 
long  transmission  line.  Applicant 
estimates  the  average  annual  energy 
production  to  be  16.136.000  kWh. 

A  preliminary  permit  does  not 
authorize  construction.  AppHcant  seeks 
issuance  of  a  preliminary  permit  for  a 
term  of  36  months  during  which  it  would 
conduct  engineering  and  environmental 
feasibility  studies  and  prepare  an  FERC 
license  application  at  a  cost  of  $770,000. 
No  new  roads  would  be  constructed  or 
drilling  conducted  during  the  feasibility 
study. 

1.  Purpose  of  Project:  The  proposed 
power  produced  is  to  be  sold  to  the  local 
power  company. 


m.  This  notice  also  consist  of  the 
following  standard  paragraphs:  A8.  B,  C 
and  D2. 

6  a.  Type  of  Apphcation:  New  License. 

b.  Project  No.:  2307-OOa 

c.  Date  Filed:  October  15. 1985. 

d.  Applicant:  Alaska  Light  and  Power 
Company. 

e.  Name  of  Project:  Annex  Creek  and 
Salmon  Creek. 

f.  Location:  The  project  is  located  on 
Annex  and  Salmon  Creeks  near  Juneau, 
Alaska,  partially  within  the  Tongass 
National  Forest.  T.41S..  R.69E..  68E,  and 
67E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  WilUam  A. 
Corbus,  Alaska  Light  and  Power 
Company,  134  North  Franklin  St.. 
Juneau,  Alaska  99801,  (907)  586-2222. 

i.  Comment  Date:  July  28, 1988. 

j.  Expiration  of  Initial  License:  August 
31.198a 

k.  Description  of  Project:  The  Annex 
Creek  component  consists  of:  (1)  a  20- 
fbot-high  timber  buttress  dam  at  a 
natural  lake  forming;  (2)  a  264-acre 
reservoir  with  a  storage  capacity  of 
23.400  acre-feet  at  a  normal  reservoir 
surface  elevation  of  844.3  feet  (3)  a  lake 
tap  at  elevation  690  feet  (4)  a  1.418-foot- 
long,  8-foot-diameter  tunnek  fS)  a  7,031- 
foot-Iong  penstock  varying  in  c^ameter 
from  42  inches  to  34  inches;  (6)  a 
powerhouse  containing  2  generating 
units  with  a  total  rated  capacity  of  3.6 
MW;  (7)  an  18-foot-deep  by  40-foot-wide 
concrete  tailrace;  and  (6)  12  miles  of  23- 
kV  transmission  line. 

The  Salmon  Creek  component 
consists  of:  (1)  a  170-foot-high  concrete 
dam  forming;  (2)  a  185-acre  reservoir 
with  a  storage  capacity  of  12.000  acre- 
feet  at  a  normal  reservoir  surface 
elevation  of  1.172  feet  (3)  a  10-foot- 
wide,  11-foot-high  intake  structure:  (4)  a 
36-inch-diameter  concrete  conduit  (5)  a 
4,475-foot-long  upper  penstock  that 
bifurcates  immediately  above  the  upper 
powerhouse;  (6)  an  upper  powerhouse 
containing  2  generating  units  with  a 
total  rated  capacity  of  2.8  MW;  (7)  an 
11.030-foot-long  lower  penstock  from  the 
bifurcation  to  the  lower  powerhouse;  (8) 
a  lower  powerhouse  containing  one 
generating  unit  with  a  rated  capacity  of 
6.7  MW;  and  (9)  2  miles  of  23-kV 
transmission  line.  Total  project  installed 
capacity  is  13.1  MW. 

The  average  annual  energy  generation 
of  Annex  Creek  is  24.2  GWh  and  of 
Sahnon  Creek  31.5  GWh.  The  total  net 
investment  for  the  project  aa  of 
December  31, 1984.  is  $7,247,627.64. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
BandC 
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7  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  8835-002. 

c  Date  Filed:  December  16, 1985. 

d.  Applicant  Dewey  B.  Smith. 

e.  Name  of  Project:  Dewey  B.  Smith 
Hydroelectria 

f.  Location:  On  Shasta  River,  near 
town  of  Yreka,  in  Siskiyou  County. 
California  (in  Section  1  of  T45N.  R7W. 
MDEAM). 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-«25(r). 

h.  Contact  Person:  Mr.  Dewey  B. 
Smith,  4416  Old  Shasta  River  Road, 
Yreka,  CA  96007,  (916)  842-7261. 

L  Comment  Date:  (uly  28, 198& 

j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  a  4-foot- 
high,  214-foot-long  existing  diversion 
dam  at  elevation  2,320  feet  m.s.l.:  (2)  a 
4.5-foot-deep,  12-foot-wide  existing 
canal:  (3)  three  48-inch-diameter,  48- 
foot-long  penstock:  (4)  a  12-inch- 
diameter.  48-foot-long  penstock  for  the 
auxiliary  unit  (5)  a  powerhouse 
containing  three  generating  units  with  a 
total  installed  capacity  of  480  kW 
operating  under  a  head  of  35  feet  (6)  a 
10-kW  auxiliary  unit  and  (7)  a  200-foot- 
long.  12.5-kV  transmission  line 
interconnecting  the  project  to  an 
existing  Pacific  Power  and  Light 
Company's  (PP&L)  line.  The  project's 
estimated  average  annual  generation  of 
1.55  million  KWh  will  be  sold  to  PPL 
The  project  cost  has  been  estimated  to 
be  about  $350,000.  No  recreational 
facilities  are  proposed  as  a  part  of  the 
project  The  existing  facilities  are  owned 
by  the  AppUcant. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
a  C  and  Dl. 

8  a.   Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9652-000. 

c.  Date  Filed:  November  27. 1985. 

d.  Applicant:  Mr.  Edward  T.  Navickis. 

e.  Name  of  Project  Daquerre  Point 
Power. 

f.  Location:  On  Yuba  River,  near 
Marysville,  at  the  U.S.  Army  Corps  of 
Engineers'  Daquerre  Point  Dam  in  Yuba 
County.  California  (Section  29.  TI6N. 
R5E,  M.D.M.&B.) 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Edward  T. 
Navickis,  P.O.  Box  1578,  Grass  Valley, 
CA  95945,  (916)  432-2560. 

i.  Comment  Date:  July  28, 1986. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  five  9-foot- 
diameter,  450-foot-long  penstocks;  (2)  a 
powerhouse  containing  ten  turbine- 
generator  units  with  a  combined  rated 
capacity  of  5,500  kW  and  operating 
under  a  head  of  25  feet:  and  (3)  a  12-kV, 


y4-mile-long  ti-ansmission  line 
interconnecting  the  project  to  an 
existing  Pacific  Gas  &  Electric  Company 
(PG&E)  line.  The  project's  estimated 
average  annual  generation  of  26.3  GWh 
would  be  sold  to  PG&E. 

A  preliminary  permit  if  issued,  does 
not  authorize  construction.  Applicant 
seeks  issuance  of  a  preliminary  permit 
to  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  development. 
AppUcant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $126,000. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  a  C  and  D2. 

9  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  9858-000. 

c.  Date  Filed:  January  2, 1986. 

d.  Applicant:  Behnont  Springs — ^A 
Limited  Partnership. 

e.  Name  of  Project  Behnont  Springs 
Power  Project 

f.  Location:  Malad  River  &  Geothermal 
Springs  in  Box  Elder  County,  Utah: 
Sections  14  and  23,  Township  13  North. 
Range  3  West  Salt  Lake  Base  & 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Act,  16 
U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Scott  C 
Hobngren,  Box  38,  Fielding.  Utah  84311. 

L  Comment  Date:  July  25, 1986. 

J.  Description  of  Project  The  proposed 
project  would  be  located  entirely  on 
privately  owned  lands  and  would 
consist  of:  (1)  an  earthfiU  dam,  about  14 
feet  high  and  50  feet  long;  (2)  an  outlet 
works  and  a  penstock.  56  inches  in 
diameter  and  15  feet  long:  (3)  two 
turbine-generator  units  housed  in  the 
penstock  itself  and  rated  at  20  kW  each 
for  a  total  of  40  kW;  (4)  a  tailrace 
returning  flow  to  the  Malad  River.  (5)  a 
42-kV  transmission  line,  about  12,000 
feet  long,  interconnecting  with  a  Utah 
Power  and  Light  Co.  line;  and  (6) 
appurtenant  facilities.  The  AppUcant 
estimates  that  the  average  annual 
energy  output  would  be  315.360  kWh. 
k.  Purpose  of  Project:  Project  energy 
would  be  utilized  by  the  applicant  and/ 
or  sold  to  the  Utah  Power  and  Light  Co. 

1.  This  notice  also  consist  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  B,  C,  and  D2. 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  9981-000. 

c.  Date  Filed:  April  24. 1986. 

d.  Applicant:  C&C  Hydro  Partnership 
of  New  York. 


e.  Name  of  Project  Talcottville. 

f.  Location:  Sugar  River  is  Lewis 
County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-625(r). 

h.  Contact  Person:  Mr.  Frank  O. 
Christie,  Ballard  Mill.  South  William 
Sti«et,  Malone,  NY  12953,  (518)  483- 
1945. 
i.  Comment  Date:  July  28, 1986. 
j.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  an  existing 
4-foot-high,  65-foot-long  concrete  and 
stone  gravity  dam;  (2)  a  reservoir  with  a 
surface  area  of  2  acres,  a  storage 
capacity  of  10  acre-feet,  and  a  normal 
water  surface  elevation  of  1,120.0  feet 
m.s.l.;  (3)  a  new  intake  structure;  (4)  a 
new  5-foot-diameter.  430-foot-long  steel 
penstock;  (5)  a  new  concrete 
powerhouse  containing  one  generating 
unit  with  a  capacity  of  650  kW;  (8)  a 
new  30-foot-long  earth  tailrace;  (7)  a 
new  700-foot-long  access  road;  (8)  a  new 
transmission  line,  125  feet  long;  and  (9) 
appurtenant  facihties.  The  applicant 
estimates  the  average  annual  generation 
would  be  1.500.000  kWh.  The  existing 
dam  is  owned  by  Mr.  Donald  M.  Colton. 
Lowville,  New  York. 

k.  Purpose  of  Project  Project  power 
would  be  sold  to  Niagara  Mohawk 
Power  Corporation. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  B.  C  and  D2. 

m.  Proposed  Scope  of  Studies  under 
Permit  A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  24 
months  during  which  time  the  applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license.  The 
applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $10,000. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  or 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
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permit  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  applications  or 
notices  of  intent  to  file  competing 
development  applications,  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
development  application.  No  competing 
applications  or  notices  of  intent  may  by 
filed  in  response  to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36  (1985)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  specified  comment 
date  for  the  particular  application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application,  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application,  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice. 


A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(8)  named  in  this  public  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  aU 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION ". 
"COMPETING  APPUCATION", 
"PROTEST'  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  In 
response.  Any  of  the  above  named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  Mr. 
Fred  E.  Springer,  Director,  Division  of 
Project  Management,  Federal  Energy 
Regulatory  Conunission,  Room  203-RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments — ^Federal. 
State,  and  local  agencies  that  receive 
this  notice  through  direct  mailing  from 
the  Commission  are  requested  to 
provide  comments  pursuant  to  the 
Federal  Power  Act  the  Fish  and 
Wildlife  Coordination  Act  the 
Endangered  Species  Act  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeological  Preservation  Act  the 


National  Environmental  Policy  Act  Pub. 
L  88-29,  and  other  applicable  statutes. 
No  other  formal  requests  for  comments 
wiU  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  with  the  Commission 
within  the  time  set  for  filing  comments, 
it  wiU  be  presimied  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  set  to  the 
Applicant's  representatives. 

D2.  Agency  Comments — ^Federal. 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  direcUy 
from  the  Apphcant)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments — The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agency(ie8)  are 
requested,  for  the  purposes  set  forth  in 
section  408  of  the  Energy  Security  Act  of 
1980,  to  file  within  60  days  from  the  date 
of  issuance  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  otherwise 
carry  out  the  provisions  of  the  Fish  and 
Wildhfe  Coordination  Act  General 
comments  concerning  the  project  and  its 
resources  are  requested:  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibiUties.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  Mrithin  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

D3b.  Agency  Comments — ^The  U.S. 
Fish  and  Wildlife  Service  and  the  State 
Fish  and  Game  agencyfies)  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Federal  Power  Act  to 
file  within  45  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 


isii^te 
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wildlife  resources  or  otherwise  carry  out 
the  provisions  of  the  Fish  and  Wildlife 
Coonlination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested:  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal.  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  commenU  will  be 
made.  Conunents  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  lune  24, 1986. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  86-14638  Filed  6-27-86;  8:45  am] 
MLUNO  cooe  triT-oi-M 


[Docktt  No*.  CP86-509-000,  tt  aL] 

Natural  Gas  Certificate  Filings; 
Alabama-Tennessee  Natural  Gas  Co. 
etaL 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Alabama-Tennessee  Natural  Gas 
Company 


(Docket  No.  CP8fr-509-0001 

|une  24, 1966. 

Take  notice  that  on  May  21, 1988,  as 
supplemented  on  May  30, 1986, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee).  P.O. 
Box  918,  Florence,  Alabama  35631,  filed 
in  Docket  No.  CP86-509-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  by  sale  to  the  City 
of  Huntsville  Utilities  (Huntsville),  3.963 
miles  of  12y4-inch  pipeline  and  3.963 
miles  of  lO^-inch  pipeline,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Alabama-Tennessee  states  that  the 
pipeline  was  originally  built  to  serve  the 
City  of  Huntsville.  Alabama  and  is 
located  within  the  city  bmits.  Alabama- 
Tennessee  also  states  that  subsequent 
to  the  construction  of  the  facilities,  the 
population  of  the  city  has  increased,  that 
potential  residential  and  commercial 
customers  have  located  in  close 


proximity  to  such  facilities,  and  that 
Huntsville  desires  to  incorporate  the 
facilities  into  its  distribution  system  to 
serve  the  potential  customers.  Alabama- 
Tennessee  states  that  Huntsville  has 
agreed  to  pay  Alabama-Tennessee 
$263,400.00  for  the  pipeline  facilities, 
associated  fittings,  easements  and 
rights-of-way. 

Alabama-Tennessee  further  states 
that  the  State  of  Alabama  Highway 
Department  is  currently  working  on  the 
construction  of  Interstate  Highway  I- 
565,  which  connects  the  City  of 
Huntsville  to  1-65,  and  which 
construction  requires  the  relocation  of 
the  meter  and  regulatory  station  serving 
the  City  of  Huntsville.  Alabama- 
Tennessee  also  asserts  that  the 
proposed  abandonment  and  sale  of 
facilities  would  not  result  in  the 
abandonment  or  diminution  of  natural 
gas  service  presently  being  rendered  to 
its  customers. 

Comment  date:  July  14, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
2.  Algonquin  Gas  Transmission  Company 

[Docket  No.  CP86-544-0001 
]une  24. 1986. 

Take  notice  that  on  June  8, 1988, 
Algonquin  Gas  Transmission  Company 
(Applicant),  1284  Soldiers  Field  Road. 
Boston,  Massachusetts  02135.  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  provide  interruptible 
transportation  service  to  14  existing 
customers  under  its  proposed  Rate 
Schedule  T-IS.  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Applicant  proposes  to 
render  interruptible  transportation 
service  under  its  proposed  Rate 
Schedule  T-IS  to  the  following  existing 
customers  up  to  the  Maximum  Daily 
Quantities  indicated  below. 


Custontw 


Providence  Ga»  Co - 

The  Sout^em  Cormecio*  Qat  Co. 


Rale 
•chedule 

T-IS, 
maximufTt 

<My 
quanbMs 


Btu) 


Tout.. 


85.000 
45.000 


«93.000 


Custonier 


Bay  Stale  Gas  Co 

Boiion  Gas  Co 

Canlral  Hudaon  Gaa  S  QacMc  Cop 

Cotonal  Gaa  Co 

Common<iM«W>  Oaa  Co — 

■nm  Connecacm  L^  and  Poiief  Ca 

ConnectKui  Natural  Gaa  Co»p 

ConaoWaled  Ed*on  Co  o<  New  Yo*.  tne.. 

Fal  Rwer  Gaa  Co...- - 

Town  o»  MKidMxxaugh.  MasaachuaaUi — 

CSty  o«  Nonncti.  Coooeclicut 

Omge  ft  Roddand  Ul*»aa.  mc 


adiedule 

T-IS. 
fnaxMnuni 


Bki) 


40.000 

380.000 

8.000 

15.000 

75.000 

82.000 

60.000 

30.000 

5.000 

1.000 

11.000 

158.000 


Applicant  states  that  the  proposed 
interruptible  transportation  service  to 
such  customers  would  be  for  a 
maximum  term  of  five  years,  and  would 
be  dependent  upon  customers  arranging 
for  transportation  of  gas  to  Applicant's 
system  for  transportation  under  Rate 
Schedule  T-IS.  It  is  explained  that  such 
customers  would  also  be  responsible  for 
any  transportation  arrangements 
required  after  delivery  by  Applicant. 

It  is  further  explained  that  the  rate  for 
service  under  proposed  Rate  Schedule 
T-IS  would  be  at  two  levels.  For 
customers  eligible  for  Algonquin  Gas' 
existing  Rate  Schedule  T-1  service,  the 
rate  would  equal  the  effective  rate  for 
authorized  overrun  service  under  Rate 
Schedule  T-1  (presently  $0.0482  per 
billion  Btu).  For  all  other  customers  the 
rate  would  be  $0.1474  per  billion  Btu. 
Rate  Schedule  T-IS  also  would 
incorporate  provisions  for  fuel 
reimbursement  to  Applicant.  Applicant 
states  that  no  additional  facilities  would 
be  required  for  the  proposed  service. 

Comment  date:  July  14, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
3.  ANR  Pipeline  Company 
[Docket  No.  CP86-547-0001 
June  24, 1986. 

Take  notice  that  on  June  9, 1986,  ANR 
Pipeline  Company  (ANR)  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP86-547-000 
an  application  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  approximately 
2.5  miles  of  20-inch  pipeline  in  St.  Mary 
■     Parish,  Louisiana,  all  as  more  fully  set 
forth  in  the  apphcation  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  states  that  the  2.5  miles  of 
pipeline  to  be  abandoned  was  originally 
part  of  its  facilities  utilized  to  transport 
natural  gas  from  offshore  Louisiana  to 
the  Patterson  terminal  near  Avalon.  St. 
Mary  Parish,  Louisiana.  ANR  further 
states  that  after  it  constructed  the 
Patterson  compressor  station  in  1969, 
the  pipeline  was  utilized  to  transport 
liquids,  which  were  separated  from  the 
gas  stream  before  entering  the 


Federal 'Register  /  Vol.  51.' No.  125  /  Monday.  June  30.  1986  /  Notices 


23587 


compressor  station,  and  small  quantities 
of  natural  gas  to  the  Patterson  terminal. 

ANR  asserts  that  corrosive 
deterioration  of  the  2.5  miles  of  pipeline 
has  occurred  and  replacement  of  the 
pipeline  is  necessary.  ANR  would 
replace  the  pipeline  with  8%-inch 
pipeline  which  would  be  more  efficient 
for  the  transportation  of  liquids.  ANR 
states  that  it  would  construct  the  new 
pipeline  as  an  auxiliary  installation 
pursuant  to  S  2.55(a)  of  the 
Commission's  Regulations. 

Comment  date:  July  14, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  ANR  Pipeline  Company 

(Docket  No.  CP86-518-000J 
June  24, 1986. 

Take  notice  that  on  May  29, 1986, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit,  Michigan 
48243.  filed  in  Docked  No.  CP8&-518-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  limited-term 
certificate  of  public  convenience  and 
necessity  authorizing  ANR  to  transport 
gas  for  Champlin  Petroleum  Company 
(Champlin)  acting  for  and  on  its  own 
behalf  and  as  operator  for  the  Williams 
Exploration  Company  and  Pioneer 
Production  Company,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  proposes  to  transport  up  to 
25.000  dt  equivalent  of  natural  gas  per 
day  on  an  interruptible  basis  for 
Champlin  for  a  term  of  two  years.  It  is 
stated  that  gas  developed  by  Champlin, 
as  operator,  would  be  delivered  to 
facilities  proposed  by  the  High  Island 
Offshore  System  (HIOS)  in  West 
Cameron  Block  342,  offshore  Louisiana. 
ANR  would  transport  the  gas  within  its 
dedicated  capacity  in  HIOS  and  in  its 
own  facilities,  and  would  deliver  the  gas 
on  Champlin's  behalf  to  the  following 
recipients  at  interconnections  of  the 
facilities  of  ANR  and  the  various 
recipients  in  St.  Mary,  St.  Landry, 
Acadia  and  Cameron  Parishes, 
Louisiana: 

Acadian  Gas  Pipeline  System 
Bridgeline  Gas  Distribution  Company 
Columbia  Gulf  Transmission  Company 
Louisiana  Intrastate  Gas  Corporation 
Riverway  Gas  Pipeline  Company 
Southern  Natural  Gas  Company 
Texas  Gas  Transmission  Corporation 
Trunkline  Gas  Company 
United  Gas  Pipeline  Company 
Florida  Gas  Transmission  Company 
Monterey  Pipeline  Company 
Texas  Eastern  Gas  Pipeline  Company 
Texas  Gas  Transmission  Corporation 
Transcontinental  Gas  Pipe  Line 

Corporation 


Louisiana  Resources  Company 
Faustina  Pipe  Line  Company 
Natural  Gas  Pipeline  Company  of 

America 
Tennessee  Gas  Transmission  Company 
Tenngasco  Corporation 
Texas  Gas  Transmission  Corporation 
Transcontinental  Gas  Pipe  Line 

Corporation 
Trunkline  Gas  Company 

ANR  would  charge  Champlin  8.23 
cents  for  each  dt  equivalent  delivered  in 
Cameron  Parish,  Louisiana,  and  10.83 
cents  for  each  dt  equivalent  delivered  in 
Acadia,  St.  Landry  and  St.  Mary 
Parishes.  Louisiana.  These  amounts 
include  charges  assessed  ANR  by  HIOS. 
It  is  further  stated  that  ANR  would 
collect  a  Gas  Research  Institute 
surcharge  of  1.35  cents  per  Mcf  of  gas 
delivered  to  Champlin. 

ANR's  application  states  that  all 
transportation  services  would  be 
conditioned  upon  the  availability  of 
capacity  sufficient  to  provide  such 
service  without  impairing  service  to 
ANR's  existing  resale  customers 
dependent  on  ANR's  general  system 
supply  or  to  provide  firm  transportation 
services. 

Comment  date:  July  14, 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  Inc. 

[Docket  No.  CP86-S53-000) 
June  24, 1986. 

Take  notice  that  on  June  6. 1986. 
Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  Inc.  (Equitable)  420 
Boulevard  of  the  Allies,  Pittsburgh. 
Pennsylvania  15219.  filed  in  Dodket  No. 
CP86-553-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
§  284.221  of  the  Commission's 
Regulations  for  a  blanket  certificate  of 
public  convenience  and  necessity  that 
would  authorize  Equitable  to  transport 
natural  gas  on  behalf  of  others  pursuant 
to  Order  No.  436,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Equitable  indicates  that  it  intends  to 
transport  natural  gas  on  behalf  of  all 
shippers  and  elects  to  become  a 
transporter  under  the  terms  and 
conditions  of  the  Commission's  Order 
No.  436,  issued  October  9, 1985,  in 
Docket  No.  RM85-1-000.  Equitable 
states  that  it  accepts  and  would  comply 
with  the  conditions  in  paragraph  (c)  of 
S  284.221  of  the  Commission's 
Regulations  which  paragraph  refers  to 
Subpart  A  of  Part  284  of  the 
Commission's  Regulations.  Equitable 
notes  that  its  currently  effective  rate  for 


transportation  (Rate  Schedule  TS-1)  is  a 
one-part  rate  which  was  effective  prior 
to  November  1, 1985,  on  file  with  the 
Commission  for  transportation  under 
Subpart  B  of  Part  284  which  Equitable 
believes  conforms  with  the  requirements 
of  interim  rates  prescribed  by 
§  284.7(b)(1)  of  the  Commission's 
Regulations.  Equitable  states  further 
that  it  has  filed  new  transportation  rates 
at  Docket  No.  RP86-102-000  to  be 
effective  not  later  than  July  1, 1986,  that 
conform  to  the  provisions  of  {  284.7  as 
required  under  §  284.7  as  required  under 
§  284.7(b)(2)  of  the  Commission's 
Regulations. 

Comment  date:  July  14, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Natural  Gas  Pipeline  Company  of 
America 

'  [Docket  No.  CP86-1 36-002] 
June  24, 1986. 

Take  notice  that  on  June  9. 1986. 
Natural  Gas  Pipeline  Company  of 
America  (Petitioner),  701  East  22nd 
Street,  Lombard.  Illinois  60148,  filed  in 
Docket  No.  CP86-136-002,  a  petition  to 
amend  the  order  issued  May  1, 1986,  in 
Docket  No.  CP86-136-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  so  as 
to  authorize  the  transportation  of 
natural  gas  on  an  interruptible  basis  for 
Northern  Petrochemical  Company,  n.k.a 
Norchem.  Inc.  (Norchem).  for  an 
additional  term  ending  April  30, 1987. 
and  for  pre-granted  abandonment  of 
such  service,  all  as  more  fully  set  forth 
in  the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  pursuant  to  an 
amendment  dated  May  29, 1986,  to  the 
gas  transportation  agreement  dated  June 
28. 1985.  as  amended.  Petitioner  and 
Norchem  propose  to  extend  the 
expiration  of  the  agreement  from  July  2. 
1986,  until  April  30. 1987. 

The  May  1. 1986,  Commission  order 
issued  in  Docket  No.  CP86-136-000 
authorized  Petitioner  to  transport  up  to 
20,000  MMBtu  of  natural  gas  per  day  on 
an  interruptible  basis  for  the  account  of 
Norchem  from  Nacogdoches  County, 
Texas,  to  DuPage  and  Livingston 
Counties.  Illinois,  for  ultimate  delivery 
to  Norchem's  Morris,  Illinois,  plant. 
Petitioner  received  said  transportation 
and  pre-granted  abandonment 
authorization  only  for  the  term  expiring 
July  2, 1986.  Petitioner  states  that  it 
would  transport  Norchem's  gas  pursuant 
to  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  2,  Rate  Schedule  No.  X-150. 

Comment  date:  July  14. 1986.  in 
accordance  with  the  first  subparagraph 
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of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

7.  Panhandle  Eastem  Pipe  Line 
Company 

(Docket  No.  CPBB-SSl-OOO) 
|une  24. 1986. 

Take  notice  that  on  June  11. 1986. 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant],  P.O.  Box  1642,  Houston, 
Texas  77001,  Filed  in  Docket  No.  CP86- 
551-000  an  application  pursuant  to 
sections  Tib)  and  7(c)  of  the  Natural  Gas 
Act,  a  certificate  of  public  convenience 
and  necessity  authorizing  the 
transportation  of  natural  gas  on  behalf 
of  American  Cyanamid  Company 
(American),  and  the  construction  of  one 
receipt  point  in  Meade  County,  Kansas, 
additionally  granting  the  authority  to 
Applicant  to  report  annually  additional 
points  of  receipt  and  redelivery,  and 
granting  the  authority  to  abandon  this 
service  when  the  contract  term  expires, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Pursuant  to  a  transportation 
agreement  dated  June  5. 1986.  Applicant 
has  agreed  to  transport  up  to  3.000  Mcf 
of  natural  gas  per  day  on  behalf  of 
American.  Applicant  would  receive  the 
gas  for  American's  account  from  various 
points  in  Oklahoma  and  Kansas. 
Applicant  would  redeliver  for 
American's  account  to  Kansas  Power 
and  Light  in  Marion  County,  Missouri. 
American  would  pay  Applicant  43.36 
cents  per  Mcf  for  this  service. 

Comment  date:  July  14. 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Sabine  Pipe  Line  Company 

[Docket  No.  CP86-522-000) 

lune  24. 1986. 

Take  notice  that  on  May  30, 1986, 
Sabine  Pipe  Line  Company  (Sabine). 
P.O.  Box  52332.  Houston,  Texas  77052. 
nied  in  Docket  No.  CP86-522-000  an 
applicant  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  and  §  284.221  of  the 
Commission's  Regulations  (18  CFR 
284.221)  for  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  others,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Sabine  states  that  it  accepts  and 
would  comply  with  the  conditions  in 
paragraph  (c)  of  §  284.221  of  the 
Commission's  Regulations  which 
paragraph  refers  to  Subpart  A  of  Part 
284  of  the  Commission's  Regulations. 
Sabine  also  requests  pre-granted 


authorization  to  abandon  transportation 
services  as  provided  in  Subpart  F  of  Part 
284.  Sabine  notes  that  it  has 
concurrently  filed  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1  in  order  to 
comply  with  §  284.7(b)(1)  of  the 
Commission's  Regulations.  It  is 
proposed  that  this  new  tariff  become 
effective  July  1. 1988. 

Comment  date:  July  14, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
9.  Tennessee  Gas  Pipeline  Company  A 
Dividisioo  of  Tenneco,  Inc. 
(Docket  No.  CP86-54a-0OOl 
June  24. 1986. 

Take  notice  that  on  June  6. 1986. 
Tennessee  Gas  Pipeline  Company,  A 
Division  of  Teimeco  Inc.  (Tennessee), 
P.O.  Box  2511.  Houston,  Texas  77001. 
filed  an  application  in  Docket  No.  CP86- 
543-000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  to  render  a 
transportation  service  for 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  all  as  more  fully 
set  forth  in  the  application  which  is  6n 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  requests  authorization  to 
render  an  interruptible  natural  gas 
transportation  service  for  Transco 
pursuant  to  a  Gas  Transportation 
Agreement  (Agreement)  between 
Transco  and  Tennessee  dated  May  27. 
1986.  It  is  stated  that  the  proposed 
transportation  service  would  allow 
Transco  to  continue  the  importation  of 
gas  for  Canada  under  Transco's  long 
term  gas  supply  contract  with  Sulpetro. 

Limited. 

Tennessee  states  that  it  would  accept 
and  receive  on  an  interruptible  basis,  as 
determined  in  Tennessee's  sole  opinion, 
a  quantity  of  up  to  75.000  dekathems  of 
natural  gas  per  day  at  a  point  of  receipt 
located  at  the  intercormection  between 
the  facilities  of  Tennessee  and 
TransCanada  near  the  United  States- 
Canadian  International  Border  near 
Niagara  Falls.  Ontario. 

Tennessee  proposes  to  transport  and 
deliver  thermally  equivalent  quantities 
to  Transco,  for  its  system  supply  or  as 
agent  on  behalf  of  certain  Transco 
customers,  to  points  of  delivery  near 
Marilla,  New  York.  Riverdale,  New 
Jersey,  Ellisburg.  Pennsylvania.  East 
Aurora.  New  York  and  Clarence,  New 
York. 

Tennessee  states  that  it  presently 
transports  natural  gas  purchased  by 
Transco  from  Sulpetro  under  a  Gas 
Transportation  Agreement  between 
Tennessee  and  Transco  dated  April  5. 
1982.  Transco's  contract  with  Sulpetro 
allows  Transco  to  purchase  gas  either 


for  its  system  supply,  or  as  agent  on 
behalf  of  certam  Transco  customers. 
This  contract  has  been  approved  by 
Canada's  National  Energy  Board  and  by 
the  U.S.  Economic  Regulatory 
Administration. 

Tennessee  states  that  service  under 
the  new  agreement  between  Tennessee 
and  Transco  would  begin  upon  receipt 
by  Tennessee  of  a  certificate  of  public 
convenience  and  necessity  as  requested 
herein.  At  that  time,  the  original  April  5. 
1982  Agreement  would  be  superseded  in 
its  entirety.  Absent  the  new 
arrangement,  however,  the  April  5. 1982. 
Transportation  Agreement  would  expire 
on  November  1, 1988. 

Tennessee  states  that  Transco  would 
pay  for  the  proposed  transportation 
service  a  quantity  charge  equal  to  the 
product  of  the  applicable  quantity 
charge  multiplied  by  the  total  quantity 
of  gas  delivered  by  Tennessee  for  the 
account  of  Transco  during  the  month. 
Such  charges  range  from  5.18  cents  to 
22.32  cents  per  MMBtu  depending  on  the 
distance  of  the  delivery  point  from 
Niagara.  Tennessee  further  states  that 
Transco  would  either  furnish  a 
percentage  of  the  gas  for  fuel  use  or  pay 
Tennessee  at  its  weighted  average  cost 
of  gas  for  fuel  used  to  provide  the 
requested  transportation.  Fuel 
percentages  range  from  0.66  percent  to 
1.00  percent  of  volumes  of  natural  gas 
received,  depending  on  the  distance  of 
each  redelivery  point 

Comment  date:  July  14. 1986.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
10.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP86-654-0001 
June  23. 1086. 

Take  notice  that  on  June  13. 1986. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Federica  Street 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP86-554-000,  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  permission  to  abandon  by 
removal  a  delivery  point  to  its  customer. 
Ohio  Valley  Gas.  Inc.  (Ohio  Valley), 
under  the  authorization  issued  in  Docket 
No.  CP82-407-000  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  Ohio  Valley  has 
requested  that  Texas  Gas  abandon  the 
St.  John  Station,  a  delivery  point 
pursuant  to  an  existing  Service 
Agreement  between  the  parties  date 
September  1, 1970.  Texas  Gas  asserts 
that  the  station,  located  on  Texas  Gas' 
Slaughters-Montezuma  Pipeline  System 
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in  Warrick  County.  Indiana,  is  no  longer 
needed  because  of  all  of  Ohio  Valley's 
customers  located  downstream  of  the 
subject  station  have  been  abandoned  by 
Ohio  Valley  in  conjunction  with  a 
surface  coal  mining  operation.  The 
natural  gas  service  to  the  former 
customers  of  Ohio  Valley  would  not  be 
resumed  after  the  completion  of  the 
mining  operation  due  to  the  fact  that  the 
residences  and  associated  structtu'es 
have  been  demolished  or  will  be 
demolished  by  the  coal  company,  it  is 
stated. 

Comment  date:  August  7, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP86-546-0001 
June  23, 1986. 

Take  notice  that  on  June  9, 1986, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP86-546-000.  a  request 
pursuant  to  §5  157.212  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  Sections  157.205  and  157.212)  to 
increase  the  capacity  of  an  existing 
delivery  point  for  Mississippi  Valley 
Gas  Companay  (MVG)  under  the 
authorization  issued  to  it  in  Docket  No. 
CP82-4O7-0O0  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  indicates  that  it  currently 
makes  natural  gas  sales  to  MVG 
pursuant  to  a  service  agreement  dated 
September  1. 1970.  It  is  indicated  that 
MVG  has  requested  that  Texas  Gas 
install  an  expanded  delivery  point  in 
order  for  it  to  more  adequately  render 
natural  gas  service  to  its  existing 
customer,  the  Greenville  Airport 
Industrial  Park.  Texas  Gas  states  that 
the  expanded  delivery  point,  to  be 
located  on  Texas  Gas's  18-inch  pipehne 
system  near  the  Town  of  Metcalfe. 
Washington  County,  Mississippi,  would 
have  a  capacity  of  12.2  billion  Btu's  (an 
increase  from  the  present  capacity  of  7.2 
billion  Btu's)  per  day  in  order  to  enable 
MVG  to  accommodate  the  increasing 
industrial  manufacturing  activity  at  the 
industrial  park. 

Texas  Gas  states  that  the  expanded 
delivery  point  will  not  result  in  an 
increase  in  MVG's  existing  contract 
demand  or  quantity  entitlement. 
Furthermore,  it  is  indicated  that  service 
to  MVG  through  the  expanded  delivery 
point  could  be  accomplished  without 
detriment  to  Texas  Gas's  other 
customers.  Texas  Gas  states  that  the 
increase  in  volumes  of  natural  gas 


delivered  by  Texas  Gas  to  MVG  as  a 
result  of  the  project  proposed  herein  is 
so  minimal  that  it  would  have  virtually 
no  effect  on  Texas  Gas's  peak  day  and 
annual  deliveries. 

Comment  date:  August  7, 1986.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Trunkline  Gas  Company 

(Docket  No.  CP86-&52-O0OJ 
June  24. 1986. 

Take  notice  that  on  June  11. 1986. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston,  Texas  77001. 
filed  in  Docket  No.  CP86-552-000.  an 
application  pursuant  to  Section  7(c]  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  Tenneco  Oil  Company 
(Tenneco),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"Tnuikline  states  that  pursuant  to  a 
transportation  agreement  between 
Trunkline  and  Tenneco  dated  April  29, 
1986,  Trunkline  has  agreed  to  transport 
up  to  16,000  Mcf  of  natural  gas  per  day 
on  an  interruptible  basis  on  behalf  of 
Tenneco.  Trunkline  would  receive 
volumes  of  gas  for  Tenneco's  account 
from  Tennessee  Gas  Pipeline  Company, 
a  division  of  Termeco  Inc.  (Tennessee), 
at  an  existing  receipt  point  between 
Trunkline  and  Tennessee  at  West 
Cameron  Block  639,  offshore  Louisiana. 
Trunkline  states  it  would  redeliver  for 
Termeco's  account  at  two  existing 
intercormection  points  with  Tennessee 
at  Centerville.  St  Mary  Parish. 
Louisiana,  and  Kinder,  Jefferson  Davis 
Parish,  Louisiana.  For  this 
transportation  service  Tenneco  would 
pay  18.23  cents  per  million  Btu  of  gas. 

Comment  date:  July  14, 1986,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP85-465-001J 
June  24, 198& 

Take  notice  that  on  May  20, 1986. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP85-465-001, 
a  petition  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  to  amend  its  certificate 
of  public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas,  issued  in  Docket  No.  CP85-465-000 
on  February  25, 1986,  all  as  more  fully 
set  forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  indicates  that  pursuant  to  the 
certificate  issued  in  Docket  No.  CP85- 
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465-000,  it  is  presently  authorized  to 
transport  up  to  8.5  million  Mcf  of  natural 
gas  per  day  from  an  existing  receipt 
point  in  North  East  Houma  field. 
Lafourche  Parish.  Louisiana,  to 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  for  the  account  of  SCM 
Corporation  (SCM)  at  an  existing 
delivery  point  near  Erath,  Vermilion 
Parish,  Louisiana.  United  states  that 
subsequent  to  this  certificate 
authorization,  the  underlying 
transportation  agreement  between 
United  and  SCM  was  assigned  by  SCM 
to  ABC  Chemical.  Inc.  (ABC). 

In  Docket  No.  CP8&-465-001,  United 
indicates  that  United  and  SCM  executed 
two  amendments  to  the  contract  prior  to 
its  assignment  to  ABC.  United  states 
that  the  first  of  these  amendments 
provides  for  an  increase  in  the 
maximum  daily  quantity  to  be 
transported  for  SCM /ABC  from  8.5 
million  to  13  million  Mcf  and  for  a 
change  in  the  transportation  rate 
charged  SCM  from  Type  I  to  Rate 
Schedule  IT  Type  I  as  established  in 
Docket  No.  CP85-467-000.  The  second 
amendment  provides  for  the  addition  of 
Cotton  Plant  Field  production  as  an 
additional  source  of  supply;  the  addition 
of  a  redelivery  point  for  the  account  of 
SCM/ ABC  at  the  existing 
interconnection  of  United  and  Columbia 
Gulfs  facilities  near  Barron,  Rapides 
Parish,  Louisiana;  and,  to  clarify  the 
term  of  the  transportation  agreement  as 
being  three  years  from  the  date  of  first 
deliveries. 

United  states  that  amendment  of  its 
existing  certificate  to  refiect  these 
contractual  changes  would  enable  it  to 
transport  increased  volumes  of  gas  with 
increased  operational  flexibility. 

Comment  date:  July  14, 1986,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  Notice. 

14.  Trunkline  Gas  Company 

[Docket  No.  CP86-572-0001 
lone  23, 1988. 

Take  notice  that  on  June  18, 1986. 
Tnmkhne  Gas  Company  (Applicant), 
P.O.  1642.  Houston,  Texas  77001,  filed  in 
Docket  No.  CP86-572-000  an  application 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  (NGA)  for  a  limited- 
term  certificate  of  public  convenience 
and  necessity  and  request  for  temporary 
authority  to  transport  natural  gas  on 
behalf  of  certain  Shippers  until  the 
earlier  of  June  30. 1987.  or  thirty  days 
from  the  date  which  Applicant  accepts 
an  Order  No.  436  blanket  certificate  in 
accordance  with  the  Commission's 
Regulations  under  Part  284.  all  as  more 
fully  set  forth  in  the  application  which  is 
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on  file  with  the  Commission  and  open  to 
public  inspection. 

Apphcant  indicates  that  it  is  currently 
providing  transportation  services 
pursuant  to  section  311  of  the  Natural 
Gas  Policy  Act  of  197a  Without  further 
transportation  authority  Applicant 
would  have  to  terminate  these  services 
on  lune  30, 1986.  Certain  Shippers,  listed 
in  the  Appendix,  have  requested  that 
Applicant  continue  this  service  pursuant 


to  section  7(c)  of  the  NGA.  Applicant 
requests  authority  to  provide  such 
service  until  the  earlier  of  June  30, 1987, 
or  thirty  days  after  Applicant's 
acceptance  of  a  blanket  certificate 
under  Part  284  of  the  Regulations. 

Applicant  further  requests  a 
temporary  certificate  to  perform  these 
transportation  services  because  of  the 
emergency  created  by  termination  of  the 
present  Section  311  authorizations. 


Applicant  would  charge  these 
Shippers  a  rate  as  reflected  in  its  Rates 
Schedule  PT.  Applicant  also  requests 
authority  to  add  and  delete  points  of 
receipt  subject  to  periodic  reporting 
requirements. 

Comment  date:  July  11. 1988.  in 
accordance  with  Standard  Paragraph  F 
et  the  end  of  this  notice. 
(See  attached  Appendix.) 
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15.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP86-573-O00) 

)une  23. 1966. 

Take  notice  that  on  June  18, 1986, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.  O.  Box  1642.  Houston, 
Texas  77001.  filed  in  Docket  No.  CP86- 


573-000  an  application  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  (NGA)  for  a  limited-term  certificate 
of  public  convenience  and  necessity  and 
a  request  for  temporary  authority  to 
transport  natural  gas  on  behalf  of 
certain  Shippers  until  the  earlier  of  June 
30, 1987,  or  thirty  days  from  the  date  on 
which  Panhandle  accepts  an  Order  No, 


438  blanket  certificate  in  accordance 
with  the  Commission's  Regulations 
under  Part  284,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public    . 
inspection. 

Panhandle  indicates  that  it  is 
currently  providing  transportation 
services  pursuant  to  section  311  of  the 
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Natural  Gas  Policy  Act  of  1978.  Without 
further  transportation  authority 
Panhandle  would  have  to  terminate 
these  services  on  June  30, 1986.  Certain 
Shippers,  listed  in  the  Appendix,  have 
requested  that  Panhandle  continue  this 
service  pursuant  to  section  7(c)  of  the 
NGA.  Panhandle  requests  authority  to 
provide  such  service  until  the  earlier  of 
June  30, 1987,  or  thirty  days  after 


Panhandle's  acceptance  of  a  blanket 
certificate  under  Part  284  of  the 
Regulations. 

Panhandle  further  requests  a 
temporary  certificate  to  perform  these 
transportation  services  because  of  the 
emergency  created  by  termination  of  the 
present  section  311  authorizations. 

Panhandle  would  charge  these 


Shippers  a  rate  as  reflected  in  its  Rates 
Schedule  PT.  Panhandle  also  requests 
authority  to  add  and  delete  points  of 
receipt  subject  to  periodic  reporting 
requirements. 

Comment  date:  July  11. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

(See  attached  Appendix.) 
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05-06-86 

06-08-86 

05-08-86 

05-09-86 

05-09-86 

05-09-86 

05-12-86 

06-23-86 

05-14-86 

05-14-86 

06-14-86 

06-14-86 

05-14-86 

05-06.86 

05-15-86 

05-1S-88 

05-14-86 

05-18-86 

06-16-88 

05-19-86 


Michigan  Gas  Utilities  Company.. 
Midsgan  Gas  UtiMies  Company.. 
Michigan  Gas  UtiMes  Company. 

Citizens  Gas  8  Coke  UtiMy 

Panhandta  7rading  Company 

Illinois  Powef  Company  

Citizens  Gas  Fuel  Company 

Citizens  Gas  Fuel  Company 

Cilizans  Gas  Fuel  Company 

CHizens  Gas  Fuel  Company. 

Citizens  Gas  Fuel  ComiMny.. 

Qtaena  Gas  Fuel  Company.. 
Citizens  Gas  Fuel  Company... 
Citizens  Gas  Fuel  Company.. 
Cilizans  Qas  Fuel  Company.. 
CibzenaGas  Fuel  Company. 


Volume 
Met/day 


Citoans  Gas  Fuel  Company 

CUoans  Gas  Fuel  Company 

OMzens  Qas  Fuel  Company 

Qtizsna  Gm  Fuel  Company 

Ctoens  Qas  Fuel  Company 

Cilizans  Gas  Fuel  Company 

Citizens  Gas  Fuel  Company - 

Citizens  Gas  Fuel  Company 

Otaans  Gas  Fuel  Company - 

Citizens  Gas  Fuel  Company 

Citizens  Gas  Fuel  Comjieny - 

Kokomo  Gas  Fuel  Company 

Kokomo  Gas  Fuel  Company. — 
Kokomo  Gas  &  Fuel  Company- 
Delhi  Gas  PpaHne  Corp 

Mnoa  PcuMr  Company — 

Delhi  Gas  Pipe  Line  Compny... 

Kokomo  Gas  Fuel  Company 

Kokomo  Gas  8  Fuel  Company.. 
Kokomo  Qas  8  Fuel  Company. 
City  ol  FuHon.. 


Qraal  River  Gas  Fuel  Company  . 
Great  River  Gas  Fuel  Company.. 

WirKM  Power  Company 

Mnois  Powar  Company 

Battle  Creek  Fuel  Company 

Ohio  Gas  Corporation - 

OhK)  Gas  Corporation 

Ohio  Gas  Corporation 

Ohn  Gas  CoiporaHon 

Ohio  Gas  Corixxalion 

Ohn  Gas  Corporation 

Ohio  Gas  Corporation 

Ohn  Gas  Corporaian 

Otw  Gas  Corporation 

Ohn  Gas  CorporaHon 

Ohn  Gas  Corporation 

Ohn  Gas  Corporation 

Ohn  Gas  Corinration 

Ohio  Gas  CorporaHon 

Ohio  Gas  CorponAon 

HHnoM  Power  Company .— ...» 

Mimis  Pwd^r  Company 


Wnois  Powar  Coinpany 

Michigan  Qas  IMMas  Company- 

Consumers  Powar  Company 

Conaumera  Powar  Company 

Conaumers  Powar  Company 

Consumers  Power  company -. 

Conaunters  powar  Company 

Conaumers  Power  Compaiy 

Kansas  Pipe  Une  Company 

Whnois  Powar  Company .. 


Company.. 
DsWnoia  Qas  and  ElecMc... 

Wnois  Power  Company 

Power  Company. 


Miaaoun  Pubkc  Sarvne  Co.. 


8.500 

1.500 

3.500 

5.500 

190.000 

8.000 

75 

10 

100 

SO 

100 

110 

100 

210 

100 

100 

430 

180 

400 

IS 

30 

20 

20 

320 

SO 

20 

30 

3.000 

3.000 

200 

4.000 

S.800 

80.000 

450 

300 

ISO 

330 

200 

110 

400 

S90 

sjno 

200 

90 

220 

100 

too 

300 

10 
950 

30 

20 

30 

10 

350 

90 

10 

1.200 

8.000 

270 

20.000 

3.000 

1.400 

800 

710 

450 

iSOO 

80.000 

2.S00 

1.949 

15j800 

3,500 

419 

2.000 


23592 


Federal  Register  /  Vol.  51.  No.  125  /  Monday.  June  30.  1986  /  Notices 


PANHANOtE  Eastern  Pipe  Ume  Company— Continued 


75... 
76.- 
77-. 
7B.. 
7». 
•0.. 
81  _ 
S2- 
83.. 
84- 
85- 
86.. 
87. 
86.. 
89- 
90. 
91- 
92.. 


OodNl  No. 


n- 
(')- 
n- 
n- 
n- 
n- 
n- 
n- 
n~ 

n- 
an- 
vr- 
n- 


ConMcl 


06-19-86 
05-19-86 
06-20-86 
06-21-86 
05-20-86 

oe-20-ae 

05-26-86 
05-29-W 
05-23-86 
05-27-86 
05-29-86 
05-29-86 
05-29-86 
06-29-66 
05-26-86 
06-02-86 
06-03-86 
06-03-86 


Sh^xm 


Umoun  PuMc  S«rvtc«  Co... 


namona  Oas  CofporaHon. 

Conaumars  Povier  Conpany 

Norttwm  Indiww  Fual  6  Lighl-.- 

Oturnm  Ga»  Cornpany — 

PuMc  Sarvica  Convany  ct  Goto.. 

Conauman  Po«ar  Cwnpany 

Conauniats  Poxar  Coinpany 

Conawnan  Pooar  Company 

BaMa  Craaak  Gat  Cotnpany 

mtlana  Gaa  Company 

Intana  Oat  Comiiany 

BaMa  Craak  Oat  Company 

BaWa  Craak  Gat  Company 

Indtona  Gat  Company - 


Hnoia  Po«ar  Company 

Conauman  poiMr  Company- 
Wiilain  Gat  Suppty — 


VUuma 
Mcl/day 


'Titt 
laoeBrad  ta  yal 
'  Gof^Hca  commancad. 


purauMK  10  Sadion  264.106M  ct  Via  Ragulaliona.  no  ST 

raquremenls  10  ba  luMMad  iwMn  30  daya  o<  oommancamant  of  tarnca. 


800 

437 
22.000 

636 
2.000 
6.000 

2.800 
200 

1.200 
5.000 
2.100 
ZOOO 
5.000 
7.000 
8.000 
i750 
8.200 
1.000 


Oockat  Numbar  hat  baan 


F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 


G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  procedural  rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Phimb, 
Secretary. 
[PR  Doc.  86-14839  Filed  6-27-86;  8:45  am] 
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[Docket  No.  QF86-797-0001 

Avtex  Rbers  Inc;  Application  tor 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Faciilty 

June  23, 1986. 

On  June  5, 1986,  Avtex  Fibers  Inc. 
(Applicant),  of  P.O.  Box  1169  Kendrick 
Lane,  Front  Royal,  Virginia  22630 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
1 292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  Front  Royal, 
Virginia.  The  facility  consists  of  a  steam 
generator  and  a  turbine-generator.  The 


exhaust  steam  from  the  turbine  is  used 
for  process  and  space  heating  in  the 
fiber  manufacturing  plant.  The 
maximum  net  electric  power  production 
capacity  of  the  facility  is  3.000  kW.  The 
primary  energy  source  is  coal.  The 
turbine-generator  was  first  installed  in 
1939  and  rebuilt  in  1986. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KMUwtfa  F.  Phimb, 
Secretary. 

[FR  Doc  86-14641  Filed  6-27-86;  8:45  am] 
MUMO  COM  6717-41-M 


[Docket  No.  QF8e-776-0001 

MftM/Mars,  Inc.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

)une  23, 1966. 

On  June  4, 1986,  M&M/Mars.  Inc. 
(Applicant),  of  High  Sti^et. 
Hackettstown.  New  Jersey  0784ft 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  Applicant's 
processing  plant  in  Hackettstown,  New 
Jersey.  "The  facility  consist  of  natural  gas 
fired  boilers  and  a  steam  turbine 
generator.  Steam  from  the  facility  is 
used  for  processing  candy  and  heating 
water  for  domestic  uses.  The  electric 
power  production  capacity  of  the  facility 
is  1.5  MW.  The  facility  became  fully 
operational  in  May  1984. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
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Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 
(FR  Doc.  86-14642  Filed  6-27-86;  8:45  am] 

■ILUNO  COOe  6717-01-M 


Office  of  Energy  Research 

Pre-Freshman  Engineering  Program 
(PREP) 

AQENCY:  Energy  Research  Office, 

Energy. 

action:  Program  solicitation 

announcement 

summary:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  the  PREP 
solicitation,  to  identify  the  institutions 
which  will  be  eligible  for  this  grant 
program,  and  to  inform  potential 
applicants  of  the  closing  date  and 
location  for  submission  of  applications 
for  awards  under  this  program. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Energy  (DOE)  is 
concerned  with  the  supply  of  science 
and  engineering  professionals  to 
perform  its  R&D  mission  and  is 
authorized  in  the  Energy  Reorganization 
Act  of  1974  to  ".  .  .  assiu%  an  adequate 
supply  of  manpower  for  the 
accomplishment  of  energy  research  and 
development  programs  by  sponsoring 
and  assisting  in  education  and  training 
activities  in  postsecondary  institutions, 
vocational  schools,  and  other 
bistitiitions.  .  .  .",  42  U.S.C,  5813  (11). 

Specifically,  DOE's  concern  is  based 
on  the  consideration  that  the  futiu% 
supply  of  engineering  manpower  is 
threatened  by  two  factors:  fewer 
students  enrolling  in  science  and 
mathematics  courses  in  high  school  and 
fewer  students  available  to  join  the 
science  and  engineering  pool  due  to 
declining  birth  rates.  Students  who  have 
completed  the  ninth  grade  in  high  school 
often  decide  not  to  take  another  science 
or  mathematics  course.  Once  the 
traditional  math/science  sequence  is 


disrupted,  it  is  too  late  for  students  to 
meet  the  minimum  requirements  for 
admission  to  college  and  university 
engineering  programs. 

The  primary  purpose  of  PREP  will  be 
to  alleviate  manpower  shortages  in 
engineering  by  preparing  and  guiding 
high  school  students  in  the  selection  of 
college-preparatory  courses  in  science 
and  mathematics.  In  the  past  13  years, 
one  hundred  and  eighty-two  PREP 
projects  have  been  funded.  These 
projects  have  reached  over  twelve 
thousand  socially  or  economically 
disadvantaged  high  school  students. 
Pending  Congressional  action,  DOE 
intends  to  commit  about  $350,000  for  the 
Pre-Freshman  Engineering  Program  for 
fiscal  year  1987.  DOE  invites  all 
qualified  universities  (see  following 
section)  to  write  for  a  copy  of  its  Pre- 
Freshman  Engineering  Program 
solicitation,  DOE/ER-0271,  Notice  of 
Program  Announcement  Number  DE- 
PS05-^7ER75266. 

Eligibility  and  Limitations 

The  overall  intent  of  the  program  is  to 
increase  the  number  of  engineers  who 
graduate  from  college,  and  who  will 
continue  to  play  critically  important 
roles  in  the  Nation's  overall  energy 
programs.  Since  PREP  is  designed  to 
accomplish  this  purpose  by  preparing 
high  school  students  for.  and  guiding 
them  in,  the  selection  of  college- 
preparatory  courses  in  science  and 
mathematics,  institutions  which  offer 
engineering-degree  programs  are 
deemed  most  qualified.  Accordingly, 
pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  600.7  (b). 
applications  will  be  accepted  only  from 
colleges  and  universities  which  grant 
engineering  degrees  at  the 
baccalaureate  level  or  from  institutions 
which  have  formal  dual-degree  pre- 
engineering  programs  with  institutions 
granting  engineering  degrees  at  the 
baccalaureate  level.  (If  applying  under 
the  later  category,  specific  information 
should  be  given  regarding  the  formal 
dual-degree  program.  Other  Institutions 
interested  in  participating  in  PREP  may 
do  so  through  cooperative  projects  with 
engineering  degree-granting  institutions 
(in  this  case,  the  application  must  be 
submitted  by  the  engineering  degree- 
granting  institution). 

Application  Fonns 

Program  solicitations  are  expected  to 
be  ready  for  mailing  by  August  15, 1986. 
Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
instructions  and  forms  included  in  the 
program  solicitation.  Copies  of  this 
solicitation  may  be  obtained  by  writing 
to:  Division  of  University  and  Industry 


Programs,  ER-44,  Office  of  Field 
Operations  Management,  Office  of 
Energy  Research,  Department  of  Energy. 
1000  Independence  Avenue,  SW.. 
Washington.  DC  20585;  Telephone 
Number  (202)  252-1634. 

Closing  Date  for  Submission  of 
Applications 

To  be  eligible,  applications  must  be 
received  by  the  Department  of  Energy 
by  4:30  p.m.,  October  30, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

All  communications  or  questions 
regarding  this  program  solicitation 
should  be  directed  to:  PREP  Contracting 
Officer;  Procurement  and  Contracts 
Division,  Oak  Ridge  Operations; 
Department  of  Energy;  Oak  Ridge, 
Tennessee  37831:  Telephone  Number 
(615)  576-7564. 

(Catalog  of  Federal  Domestic  Assistance  No. 
81.047,  Pre-Freshman  Engineering  Program). 

Issued  in  Washington.  DC  on  June  24. 1988. 
Alvin  W.  Trivelpiece, 
Director.  Office  of  Energy  Research. 
[FR  Doc.  86-14617  Filed  6-27-86;  8:45  am] 

BIUJNQ  COOC  •4S(M)1-M 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  May  12  through  May  16, 1986 

During  the  week  of  May  12  through 
May  16, 1988.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  relief  filed 
with  the  Office  of  Hearins  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington,  DC.  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
losse  leaf  reporter  system. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
)une  20. 1986. 
Remedial  Order 
Traco  Petroleum  Co..  5/12/88:  HRO-0212 

The  Office  of  Hearings  and  Appeals  (OHA) 
issued  a  Remedial  Order  to  Trace  Petroleum 
Co.,  a  crude  oil  reseller  which  OHA 
determined  had  violated  the  "layering" 
regulation.  The  Remedial  Order  requires  the 
firm  to  refund  $5,547,891.32  plus  interest.  In 


23594 


Federal  Repater  /  Vol.  Sh  No.  125  /  Monday.  June  3a  1966  /  NoUces 


its  decision,  OHA  reiected  Tr«oo'«  a/guoMiMs 
that  the  layering  regulatioo  was  improperly 
promulgated  and  found  that  the  finn  did  not 
provide  any  service  traditionally  and 
historicany  associated  wiA  the  resale  of 
crude  oil.  TTie  decision  examines  in  partknlar 
a  number  of  Traco's  indnridual  tranaactiona 
which  illustrate  how  the  firm  failed  to  co^^»ly 
with  the  teyering  rule. 

Motian  for  Discovery 

LB.  White.  S/U/aik  HRft-003Z  HRD-0B71 

LB.  White  rWhite)  filed  a  Motion  for 
Discovery  and  a  Motion  for  Evidentiary 
Hearing  in  comiectian  with  his  Statement  of 
Objectioas  to  a  Proposed  Remedial  Order 
(PRO)  issued  jointly  to  Brio  I^tioleum.  Inc. 
(BiioJ  and  White  on  November  20. 1884.  In  the 
PRO,  ERA  alleges  that  White  and  Brio 
violated  the  "anti-layering"  provisions  of  10 
CFR  212.1W,  or  in  the  alternative,  the 
"permisaible  average  markup"  rule  of  10  CRR 
212.183.  In  his  Motion  for  Discovery,  White 
sought:  (1)  ERA'S  production  of  ail  documents 
on  which  ERA  relied  in  support  of  the  factual 
allegations  set  forth  in  the  PRO;  and  (2) 
depositions  of  DOE  personnel  who  conducted 
the  audit  of  Brio.  The  OHA  denied  White's 
Motion  for  Discovery  since  it  was  overly 
broad  and  based  upon  generalised  assertionB 
of  need  and  relevance.  In  his  Motion  for 
Evidentiary  Hearing,  White  alleged  that  a 
hearing  was  needed  to:  (1)  Show  ttie  hick  of 
factual  evidence  as  to  his  personal  liability: 
(2)  cross-examine  DOE  personnel  in  support 
of  his  defense;  (3)  gain  access  to  information 
in  Brio's  records  held  by  a  trustee  in 
bankruptcy;  (4)  estat>liali  Brio's  conduct  as  a 
bona-fide  reseller,  and  (5)  show  his  personal 
involvement  and  participation  in  Brio's 
business  activities.  The  OHA  granted  White's 
Motion  for  Evidentiary  Hearing  hmited  to  the 
issue  of  his  individual  participation  in  the 
business  of  Brio  during  the  period  in  which 
the  firm  was  audited  by  ERA.  The  OHA  also 
gave  White  an  opportunity  to  submit 
additional  documentation  regarding  the 
services  Brio  provided  in  transactkms 
concerned  by  the  PRO. 

Implementation  of  Special  Refund  Procedures 

E.B.  Lytm  Oil  Co..  5/13/86;  HEP-0064 

This  Decision  establishes  procedures  for 
(he  distribution  of  funds  totalling  $50,174 
obtained  as  a  result  of  a  Consent  Order 
entered  into  between  the  DOE  and  B.B.  Lyrai 
Oil  Company.  The  Decision  sets  forth  refund 
application  procedures  for  reseller  customers 
who  purchased  motor  gasoline  from  Lynn 
during  the  period  covered  by  the  Consent 
Order  May  1, 1979  through  April  3a  1980. 
Specific  information  regarding  the  data  to  be 
included  in  refund  applications  is  discussed 
in  the  Decision. 

Refund  Applicatioac 

Earth  Resources  Co./Lubricantt, 

Incorporated.  Et  AL  5/5/86;  RF239-1.  et 
al. 
The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund  filed 
by  resellers  and  retailers  of  Earth  Resources 
Company/Delta  Refining  Company  petroleum 
products.  The  firms  applied  for  refunds  based 
on  the  procedures  outlined  in  Earth 
Resourcaa  Company.  13  DOE  \  85JM  (1986). 


governing  the  disbursement  of  settlement 
funds  received  from  Earth  Resources 
pursuant  to  a  1981  consent  order.  Each  of  the 
four  applicants  either  qualified  for  a  refund 
below  the  $5,000  small  claims  threshold,  or 
chose  to  hmit  its  claim  to  the  threshold  level. 
The  DOE  concluded  that  the  applicants 
should  receive  a  total  refund  of  $25,227, 
consisting  of  $16,636  m  principal  and  I&991  in 
accrued  interest 

Eddy  Refining  Co.  and  Key  Oil  Co./Jack 
Ritter  Inc.  Oil  Co^  5/14/88:  /m45-# 
Tlie  DOE  approved  the  Application  for 
Refund  filed  by  Jack  Ritter  Inc.  Oil  Company, 
a  reseller  of  Eddy /Key  petroleum  products, 
pursuant  to  the  refund  procedures  set  forth  in 
Eddy  Refining  Co./Key  Oil  Co..  12  DOE 
1  &S,ie7  [1985].  In  considering  this 
application,  the  DOE  concluded  that  Jack 
Ritter  shotild  receive  a  refund  of  $148. 
including  accrured  interest 

Field  Oil  Co./ A  vis  Reot-A-Car.  Et  Al.  5/13/ 
86;  RF173-13.  EL  AL 
The  DOE  approved  AppUcations  for 
Rehind  filed  by  Avis  Rent-A-Car.  Delbert 
Jensen,  and  Harry  Duckworth  in  connection 
with  a  consent  order  fund  made  available  by 
Field  Oil  Company.  Each  applicant  provided 
documentation  of  its  purchase  volumes  of 
Field  motor  gasoline,  requested  a  refund 
bek>w  the  $5,000  threshold  level,  and  was 
identified  as  an  allegedly  overcharged 
customer  in  the  Field  audit  file,  in  accordance 
with  the  procedures  established  in  the  Field 
special  refund  proceeding,  the  DOE 
determined  that  each  applicant  should 
receive  a  refund  based  on  a  prorated  portion 
of  Ae  alleged  Field  overcharges.  The  total 
amount  of  refunds  approved  in  this  Decision 
is  $1,893  ($1,021  principal  plus  $872  interest). 
Gulf  Oil  Corp./Dixie  Gas.  Inc..  Et.  AL  5/15/ 
86;  RF40-178S.-Et  Al. 
Dixie  Gas.  Inc.  filed  an  Application  for 
Refund  seeking  a  portion  of  ^  funds 
obtained  by  trhe  DOE  through  a  Consent 
Order  with  Gulf  Oil  Corporation.  In  an 
October  29, 1985  Proposed  Decisioa  the  DOE 
tentatively  denied  Dixie  Gas  Application  for 
Refund.  Subsequent  to  that  Proposed 
Decision,  customers  of  Dixie  Gas  applied  for 
Gulf  refunds. 

In  the  instant  proceeding,  the  DOE  found 
that  Dixie  Gas  had  not  shown  that  it  did  not 
pass  through  Gulfs  alleged  overcharges.  The 
DOE  also  fooiKl  that  eleven  customers  of 
Dixie's  each  of  whom  bought  Gulf  propane 
from  Dixie,  had  shown  that  they  woxild  not 
have  been  required  to  reduce  their  prices  by 
amounts  equal  to  the  Gulf  refunds  they  were 
seeking.  Accordingly,  Dixie  Gas'  Application 
for  Refund  was  denied,  and  the  Applications 
of  eleven  of  its  customers  were  granted. 
Refundb  totalling  $52,170  in  principal  and 
$10,283  in  interest  were  distributed  pursuant 
to  this  Decision. 

Gulf  Oil  Corp./G.  W.  Mothershed  Oil  Co.. 
Inc..  5/16/86;  RF40-845 

The  DOE  granted  an  Application  for 
Rehmd  filed  by  G.W.  Mothershed  Oil 
Company,  Inc.  from  the  Gulf  Oil  Corporation 
consent  order  fund.  Mothershed,  a  consignee 
of  Golf  motor  gasoline  located  in  Alabama, 
demonstrated  that  its  individual  market  share 
declined  in  reiatioa  to  Alabama's  overall 


gasoline  ooosumption  during  the  consent 
order  period.  The  DOE  therefore  determined 
that  Mothershed  was  injured  by  Gulfs 
allegedly  unconapetiUve  prices.  Motherahed's 
refund  was  calculated  by  multiplying  the 
number  of  gaDons  of  gasoline  Gulf  consigned 
to  it  during  the  consent  order  period, 
Mothershed's  loss  of  potential  sales,  and  the 
vohimetric  refund  amount  Mothershed 
received  $3,101  ($2,591  in  principal  and  $510 
in  interest).  Because  Mothershed  was  unable 
to  make  a  similar  showing  for  its 
consignments  of  middle  distillates,  that 
portion  of  its  claim  was  dismissed. 

GaJf  OU  Corp./Irene  Prisco.  et  aL  5/13/88; 
RF40-65.  et  al. 

The  DOE  approved  Applications  for 
Refund  filed  by  68  end-users  of  products 
purchased  indirectiy  from  Gulf  Oil 
Corporation.  In  accordance  with  the 
procedures  established  in  the  Gulf  Special 
Refund  Proceeding,  each  applicant  received  a 
refund  based  on  its  estimated  purchase 
volimies  of  Gulf  products  during  the  consent 
order  period.  The  total  anotmt  dl  refunds 
approved  in  this  Decision  is  $4,098  ($3,427 
prijDclpal  plus  $B71  interest). 

Gulf  Oil  Corp./Clayton  Brasher  Solar  Oil 
Co.^Inc^  i/U/86;  RF40-S24.  RF40-17U 

The  DOE  granted  refunds  from  the  Gulf  Oil 
Corporation  deposit  fund  to  two  purchasers 
of  Gulf  refined  petitjleum  products.  Both 
refund  applicants  are  retailers  who 
demonsti-ated  that  they  would  not  have  been 
required  to  reduce  their  selling  prices  to  their 
customers  by  the  amount  of  the  refund 
received.  The  refund  to  these  firms  totaled 
$7,378. 

Gulf  Oil  Corp./Vem's  E-Z-Co  Station  *17,  et 
al.,  5/15/86;  RF40-00087.  et  al. 

The  DOE  approved  nine  Applications  for 
Refund  filed  by  retailers  of  Gulf  Oil 
Corporation  petroletim  products.  Each  finn 
applied  for  a  refund  based  on  the  procedures 
outiined  in  Gulf  Oil  Corp.,  12  DOE  1  85,048 
(1884).  governing  the  disbursement  of 
settlement  hmds  received  from  Gulf  pursuant 
to  a  1978  consent  order.  In  accordance  with 
those  procedures,  each  applicant 
demonstrated  that  it  would  not  have  been 
required  to  pass  through  to  customers  a  cost 
reduction  equal  to  the  refund  claimed.  After 
examining  the  applications,  the  DOE 
oonchided  that  they  should  receive  a  total 
refund  of  $15,226,  consisting  of  $12,722  in 
principal  and  $2,504  in  interest 

Leonard  E.  Belcher,  Inc./Central  Oil  Co.,  AJl 
Sandri,  Inc.  Lacaaee  Heating  &  Cooling 
Supply  Co..  Inc..  5/15/86;  Rf227-15. 
RF227-38;  RF227-€2 
The  DOE  approved  Applications  for 
Refund  filed  by  three  resellers  and  retailers 
of  Leonard  E.  Belcher.  Irtc.  (Belcher)  No.  2  fuel 
oil  that  purchased  the  product  directiy  from 
Belcher.  Each  applicant  claimed  a  refund 
exceeding  the  $5,000  threshold  amount 
covered  by  the  presumption  of  injury  for 
small  claims.  Therefore,  In  accordance  with 
the  procedures  outlined  in  Leonard  R 
Belcher.  Inc..  13  DCW1  85.348  (1986).  each 
applicant  submitted  evidence  that  it 
maintained  adequate  cost  banks  during  the 
consent  order  period  and  that  it  did  not  pasa 
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through  the  alleged  overcharges  to  its 
customers.  After  examining  the  evidence 
submitted  by  the  applicants,  the  DOE 
concluded  that  the  applicants  should  receive 
a  total  of  $88,105  ($71,578  principal  plus 
$16,527  interest). 

Little  America  Refining  Co./Jochem  Oil  Co.. 
5/14/86;  RFl  12-177 

The  DOE  denied  an  Application  for  Refund 
filed  by  Jochem  Oil  Company  (Jochem),  an 
indirect  purchaser  and  reseller  of  products 
covered  by  a  consent  order  the  agency 
entered  into  with  Little  America  Refining 
Company  (Larco).  Jochem  purchased  Larco 
product  through  Direct  Sales  Tire  Co.,  Inc. 
(Direct  Sales).  In  a  previous  decision,  the 
DOE  had  granted  Direct  Sales  a  refund  based 
on  a  finding  that  Direct  Sales  had  absorbed 
all  of  the  additional  costs  associated  with 
Larco's  alleged  overcharges.  Therefore,  the 
DOE  determined  that  Jochem,  as  a  customer 
of  Direct  sales,  could  not  have  incurred  any 
injury  as  a  result  of  Larco's  alleged 
overcharges.  Accordingly,  Jochem's 
Application  for  Refund  was  denied. 

OKC  Corp./hfissourl  Self  Service  Gas  Co.,  5/ 
I        15/86;  RF13-23 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
Missouri  Self  Service  Gas  Co.  (MSS),  in 
which  MSS  sought  a  portion  of  the  setUement 
fund  obtained  by  the  DOE  through  a  consent 
order  entered  Into  with  OKC  Corporation 
(OKC).  MSS  also  advanced  a  refund  claim  on 
behalf  of  an  affiliated  firm.  Mutz  Oil  Co. 
Before  evaluating  the  MSS  application,  the 
DOE  noted  that  MSS  had  received  and 
retained  an  inadvertent  overpayment  in 
excess  of  $45,000  in  another  special  refund 
proceeding.  Panhandle  Eastern  Pipeline  Co./ 
Missouri  Self  Service  Gas  Co..  IIDOE 
1  85.102  (1963).  Since  MSS  has  repeatedly 
refused  to  comply  with  a  DOE  directive  to 
refund  the  overpayment  the  DOE  determined 
that  any  refund  to  which  MSS  was  entiUed  to 
receive  in  the  OKC  proceeding  would  be 
applied  against  the  overpayment  received  by 
MSS  from  the  Panhandle  escrow  account 
Upon  completing  its  evaluation  of  the  MSS 
application,  the  DOE  determined  that  under 
the  standards  established  in  Office  of 
Enforcement  In  the  Matter  of  OKC 
Corporation.  9  DOE  |  82,551  and  (1982),  MSS 
would  have  been  entitled  to  receive  a  total 
refund  of  $22,491  ($13,518  in  principal  plus 
$8,973  of  interest).  The  DOE  tiien  provided 
MSS  with  10  days  from  the  date  of  issuance 
of  the  Decision  and  Order  in  which  to  show 
cause  why  the  refund  it  would  otherwise  be 
entitled  to  receive  should  not  be  transferred 
to  the  Panhandle  proceeding  escrow  account 
as  a  partial  offset  against  the  overpayment 
MSS  received  in  that  proceeding.  Pending 
receipt  of  such  a  showing  by  MSS  or  a  further 
proceeding.  Pending  receipt  of  such  a 
showing  by  MSS  or  a  further  determination 
by  the  DOE,  the  MSS  refund  was  transferred 
to  a  separate,  interest  bearing  escrow 
account 

Pioneer  Corp./E.l  DuPont  De  Nemours  &  Co.. 

5/12/86.  RFS2-^ 

EL  du  Pont  de  Nemours  A  Company  filed 

an  Application  for  Refund,  seeking  s  portion 

of  the  funds  remitted  by  Pioneer  Corporation 


pursuant  to  a  consent  order  that  Pioneer 
entered  into  with  the  DOE.  Du  Pont 
purchased  Pioneer  propane  and  ethane  from 
Warren  Petroleum  Company.  In  a  Decision 
and  Order  issued  on  April  30, 1968,  the  DOE 
determined  that  Warren  should  receive  a 
refund  equal  to  31.541  percent  of  the  Pioneer 
fund  allocable  to  Warren,  and  that  remaining 
portion.  66.459  percent  of  Warren's  allocable 
share,  should  be  distributed  to  Indirect 
purchasers.  Since  Du  Pont  was  an  end-user  of 
the  products  for  business  purposes  not 
subject  to  DOE  regulations,  the  firm  was 
granted  a  refund  without  making  a  detailed 
showing  of  injury.  The  amount  of  refund 
granted  to  Du  Pont  equaled  its  purchase 
volume  times  the  per  gallon  refimd  amount 
times  66.459  percent 

Saber  Energy,  Inc/Miasissippi  Power  Co.,  5/ 
15/86;  RF192-17 

The  DOE  granted  an  Application  for 
Refund  filed  pursuant  to  the  procedures 
ouUined  in  Saber  Energy,  Inc.,  13  DOE 
1  85,134  (1985).  Mississippi  Power  is  a 
regulated  public  utility  and  was  an  end-user 
of  Saber  Energy  products.  It  agreed  to  notify 
all  appropriate  ratemaking  bodies  of  the 
amoimt  of  the  refund  received.  Afier 
examining  the  evidence  and  supporting 
documentation,  the  DOE  concluded  that 
Mississippi  Power  was  eligible  to  receive  the 
full  volumetric  refund  amount  for  all  of  its 
purchases.  The  total  amount  of  its  refund  was 
$8,208,  including  interest 

Saber  Energy,  Inc/Teaoro  Petroleum  Co.. 

RF192-6; 
Tenneco  Oil  Co.,  5/12/86.  RF192-10 

The  DOE  Issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund  filed 
pursuant  to  the  procedures  ouUined  in  Saber 
Energy.  Inc.,  13  DOE  1  85,134  (1985).  Both 
Tesoro  and  Tenneco  applied  for  refunds  of 
greater  than  $5,000  and  were  therefore 
required  to  demonstrate  that  they  had  cost 
banks  greater  than  the  amount  of  the  refund, 
and  that  they  were  injured  as  a  result  of  the 
overcharges.  After  examining  the  evidence 
submitted,  the  DOE  concluded  that  both  firms 
had  demonstrated  that  they  had  cost  banks 
and  that  both  firms  had  been  injured  in  some 
of  the  months  of  the  consent  order  period. 
Accordingly,  both  firms  were  granted  partial 
refunds.  The  total  amount  of  the  refunds 
granted  was  $18,527,  including  interest  Part 
of  Tenneco's  claim,  based  on  spot  purchases 
of  residual  fuel  and  motor  gasoline,  was 
denied  because  Tenneco  failed  to  refute  the 
presumption  that  these  purchases  were  made 
because  they  would  be  advantageous  to 
Tenneco. 

South  Hampton  Refining  Co./City  Public 
Service,  5/15/86.  RF230-1 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
City  Public  Service  of  San  Antonio,  Texas,  a 
consumer  of  South  Hampton  Refining 
Company  petroleum  products.  The  applicant 
applied  for  a  refund  based  on  the  procedures 
outlined  in  South  Hampton  Refining 
Company.  13  DOE  \  85,328  (1985),  governing 
the  disbursement  of  settiement  funds 
received  from  South  Hampton  pursuant  to  a 
1980  consent  order.  Although  City  Public 
Service  made  only  spot  purchases  of  South 


Hampton  products,  the  DOE  determined  that 
the  applicant  should  not  be  required  to  rebut 
the  general  presumption  of  non-injury  for 
spot  purchases  since,  as  a  regulated  utility, 
the  firm  would  pass  through  all  refunds  to  its 
customers.  The  DOE  concluded  that  City 
Public  Service  should  receive  a  refund  of 
$5,359,  consisting  of  $3,061  in  principal  and 
$2,296  in  accrued  interest 

Standard  Oil  Co.  (IndianaJ/Marathon 
Petroleum  Co..  5/16/86.  RF21-12581 
The  Department  of  Energy  issued  a 
Decision  and  Order  approiing  an  Application 
for  Refund  filed  by  Marathon  Petroleum  Co. 
in  the  Amoco  special  refund  proceeding.  The 
amount  of  Marathon's  refund  had  been 
approved  in  Standard  Oil  Co.  (Indiana)/ 
Marathon  Petroleum  Co..  12  DOE  1  85,007 
(1984):  however,  the  refund  was  placed  in 
escrow  pending  termination  of  several 
enforcement  proceedings  involving  Marathon. 
The  escrowed  refund  was  now  sent  to 
Marathon  because  the  firm  settled  most  of 
those  outstanding  enforcement  proceedings. 
The  refund  issued  in  this  Decision  and  Order 
consists  of  $112,649  in  principal  and  all  of  the 
interest  which  has  accrued  on  that  month 
while  in  the  escrow  account. 

Standard  Oil  Co.  (lndiana)/Strohl  Oil  Co..  et 
al.  5/14/86,  RF21-12S89,  et  al. 
The  DOE  issued  a  Decision  and  Order 
correcting  the  amount  of  interest  previously 
granted  14  firms  from  the  Standard  Oil 
Company  (Indiana)  consent  order  firm.  The 
DOE  determined  that  these  firms  should  be 
granted  an  additional  $2,131  in  interest. 

Willis  Distributing  Co.,  Ina/Highway  Oil 
Co.,  Inc.,  5/14/86,  RF41-16 
Highway  Oil  Company,  Inc.  (Highway) 
filed  an  Application  for  Refund  in  which  the 
firm  sought  a  portion  of  the  funds  obtained  by 
the  DOE  Uirough  a  Consent  Order  with  Willis 
Distributing  Company.  Inc.  Highway  was 
awarded  a  rehmd  of  $59,507.89  ($30,714.78 
principal  plus  $2a793.11  interest). 

Diamiasala 

The  following  submissions  were  dismissed: 

Name  and  Case  No. 

Artwal  Gulf  Service— RF40-2314 

AUantic  Richfield  Co.— KRO-0170 

Basham's  Gulf  Service  #2— RF4O-2320 

Basham's  Gulf  Service  #2— RF40-2321 

Biddle  Gulf— RF40-2465 

Bill's  Service  Station— KF40-2317 

Butiers  Gulf— RF40-2282 

Bridges  Gulf— RF40-2264 

C*L  Gulf— RF40-2338 

Calco  Mfg.  Co..  Inc.-^«='40-^ 

Cecil  A  Stewart— RF40-668 

Chariotte  Sti^et  Gulf— RF40-2339 

College  Gulf— RF40-2289 

Concord  Petroleum  Corp.  and  Paul  C  Elliot — 

KRO-0180 
Cross  Road  Store— RF40-2275 
Don  Luffy  Gulf  Service— RF40-2487 
Edward  E.  Griffiths— RF40-438 
Edward  J.  Palmer— RF4O-2805 
Finn's  Gulf  Service  Station— RF40-2427 
George  P.  Grigiss— RF40-1939 
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Gree's  Cove  Uke  Gulf— RF40-22aO 

Holiday  Gulf— RF40-22M 

Houchen'8  Gulf  Service  Center— RF40-2371 

loe'i  Gulf  Service— RF40-2204 

John  T,  Groses  Gulf  Service— RF40-2434 

Johnny  Taylor's  Gulf— RF4O-2a07 

lohnny's  Service  SlaUon— RF4O-2205 

ioseph  Gengemi— RF40-1248 

Julius  Beck— RF40-539 

Keels  Service  Station— RF40-2482 

LJ.  Roger's  Gulf  Service— RF40-a425 

Lake  Air  Gulf— RF40-i819 

Uader  Service  Corp.- RF40-2359 

Liberty  Servicenter,  Inc.— RF4O-2290 

Longie's  Gulf  Service— RF40-2483 

Mary  Cabrelli— RF40-1849 

McCormick  and  Sons  Oil  Co.,  Inc.— RF13-I2 

Pace's  Gulf  Service  SUtion— RF40-2411 

Palmers  Gulf  Service— RF40-2458 

Reynolds  Interstate  Gulf— RF40-2471 

Ronald  W.  Brown.  Jr.— RF40-18W 

Russell's  Gulf  Service — ^RF40-2357 

Sanders  Amoco— RFJl -12808 

Shamrock  Gulf— RF40-2484 

Short's  Service  Station — RF40-2479 

Soles  Brothers  GuK— RF4O-2420 

Southard  Oil— RF21-12fl05 

State  of  Wyoming— RF40-n85 

Stephen  V.  Geddes  GuH— RF40-2454 

Stockton  Gulf  Station— RF40-2499 

Stone's  Gulf  SUlion— RF40-2481 

Taki  Gulf— RF40-2441 

Terry's  Gulf— RF40-2308 

Vestal  Gulf  Station— RP40-23et 

Village  Service  Station— RF40-2417. 

IFR  Doc.  86-14658  Filed  6-27-66;  8:45  amj 
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Issuance  of  Decisions  and  Orders; 
Week  of  May  19,  through  May  23, 1986 

During  the  week  of  May  19  thorugh 
May  23, 1986,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 
Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
George  B.  Brexnay, 

Director.  Office  of  Hearings  and  Appeals. 
June  20. 1986. 

Appeal 

Neal  R.  Gross  and  Co..  Inc..  S/23/ae:  KFA- 
OO30 


Neal  R.  Cross  and  Cc  Inc.  Tiled  an  Appeal 
from  a  partial  denial  by  the  Office  of 
Procurement  Operations  of  a  Request  for 
Informatioa  which  the  firm  had  submitted 
under  the  Freedom  of  information  Act  (the 
FOIA).  In  considering  the  Appeal,  the  DOE 
found  that  the  Office  correctly  applied 
Exemption  4  and  withheld  per  page  price 
infonnation  from  a  reporting  contract  for 
classified  meetings  of  the  Lntemattonal 
Energy  Agency.  In  addition,  the  DOE  found 
that  release  of  information  under  FOIA 
Exemption  4  carmot  be  based  on  the 
definitions  of  the  words  "coat"  or  "price,"  but 
must  be  governed  by  the  applicable  law. 
Accordingly,  the  Appeal  was  denied. 

Requests  for  Exception 

Coiwty  Fuel  Co..  Inc.  S/22/06;  HE£-0144 

County  Fuel  Company,  ln&  filed  an 
Application  for  ExceptioD  from  the  provisions 
of  10  CFR  212.93  (a)  4  (b)  in  which  the  firm 
sought  to  be  excused  from  its  obligation  to 
refund  overcharges  of  $197,305.49,  plus 
interest.  In  considering  County  Fuels  request, 
the  DOE  found  that  the  firm  faQed  to  file  a 
timely  application  and,  moreover,  failed  to 
demonstrate  it  merited  retroactive  exception 
relief.  Accordingly,  exception  relief  was 
denied.  Important  issues  that  are  considered 
in  this  Decision  and  Order  are:  the 
application  of  the  doctrine  of  laches  to 
Applications  for  Exception,  and  hardship  to 
third  parties  as  a  possible  ground  for 
retroactive  exception  relief. 

Ohr's  Fuel  5/21/86;  KEE-0072 

Ohr's  Fuel  filed  an  Application  for 
Exception  in  which  the  firm  sought  relief  from 
its  obligation  to  submit  Form  EIA-782B, 
entitled  "Reseller/Retailer's  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  applicant's  request  the  DOE 
found  that  Ohr's  provided  no  evidence  to 
support  its  claim  that  it  was  particularly 
adversely  affected  by  the  requirement  that  it 
file  Form  EIA-782B,  despite  several  attempts 
by  the  OHA  to  acquire  the  information 
necessary  to  document  the  firm's  claim.  The 
application  therefore  was  denied. 

Phelps  Energy  Co..  Inc..  5/21/86;  HEE-0169 

Phelps  Energy  Company,  Inc.  (Phelps)  filed 
an  Application  for  Exception  in  which  the 
firm  sought  relief  from  its  obligation  to  submit 
Form  EIA-782B,  entitled  "Reseller/Retailer's 
Monthly  Petroleum  Product  Sales  Report."  In 
its  application  the  firm  described  conditions 
which,  if  demonstrated,  would  clearly 
warrant  exception  relief.  In  considering  the 
applicant's  request,  however,  the  DOE  found 
that  Phelps  failed  to  provide  information 
necessary  to  substantiate  its  claim.  The 
application  for  exception  relief  was  therefore 
denied. 

Schaal  Oil  Co..  5/21/86;  KEE-0025 

Schaal  Oil  Company  (Schaal)  filed  an 
Application  for  Exception  in  which  the  firm 
sought  relief  from  its  obligation  to  submit 
Form  E1A-782B,  entitled  "Reseller/Retailer's 
Monthly  Petroleum  Product  Sales  Report."  In 
considering  the  applicant's  request  the  DOE 
found  that,  although  the  duration  of  Schaal's 
participation  in  the  reporting  survey 
apparently  exceeds  that  of  most  firms,  the 
length  of  a  firm's  participation  in  the  survey 


does  not  in  itself  constitute  grounds  for 
exception  rebef.  Accordmgly.  exception  relief 
was  denied.  However,  the  DOE  noted  that 
absent  any  distinguishing  factors  which 
would  warrant  its  extended  participation,  the 
determination  would  be  reviewed  if  Schaal  is 
still  in  the  survey  pool  after  the  next  ElA 
selection  process. 

Supplamental  Order 

Southwestern  Refining  Co..  5/23/86;  BYX- 

caoo 

On  May  23, 1986,  the  Office  of  Hearings 
and  Appeals  (OHA)  issued  a  Supplemental 
Order  to  an  April  11, 1983  Proposed  Decision 
And  Order  (POO)  to  the  Southwestern 
Refining  Co,  Inc.  (Southwestern!.  The  PDO,  a 
year-end  review  of  Soulhwestem's 
entitlements  exception  relief,  had  determined 
that  Southwestern  was  entitled  to  relief  from 
its  entire  entitlements  purchase  obligation  for 
a  portion  of  its  fiscal  year— July  1980  through 
January  1981.  The  Supplemental  Order 
'  reviewed  the  same  financial  data  contained 
Ml  the  PDO,  except  that  the  review  period 
was  limited  to  July  through  December  1980 
because  of  the  DOE  policy  not  to  issue  the 
January  1961  Entitlements  Notice.  After  again 
reviewing  the  firm's  financial  results,  the 
DOE  concluded  that  in  the  absence  of  any 
exception  relief,  the  finn  would  be  entitled  to 
$571,222  of  exception  relief,  which  was  the 
firm's  Modified  1975  NOOSR  ceiling  for 
exception  relief.  Since  the  firm  previously 
had  received  $222,051  of  exception  reief 
during  the  July-December  period,  the  DOE 
determined  that  the  firm  was  still  entitied  to 
$348,170  of  rebef.  Pursuant  to  an  order  of  the 
Federal  Energy  Regulatory  Commission, 
Southwestern  Refining  Co..  Inc.,  26  FERC 
I  62.282  (1964),  the  DOE  also  netted  both  the 
value  of  Southwestem's  1980  entitlements 
pnrchase  obligations  upon  which  the  firm 
defaulted  and  the  value  of  the  1980 
entitlements  that  it  was  unable  to  sell  against 
the  sales  obligation  that  the  firm  received  in 
the  current  partial  year-end  review. 
Consequently,  Southwestern  received  a  final 
netted  entitlements  dispense  (purchase) 
obligation  of  $187,941.23.  According  to  DOE 
policy,  that  dispense  obligation  will  not  be 
enforced.  See  SO  FR  1919  (1985). 

ImplemanUtioB  of  Special  Refund  i>rocaduies 

Windsor  (kis  Corp..  KEF-0002;  Union  Oil  Co. 

of  Col.,  KEF-0004;  Timco  Oil  Co.,  5/22/ 

86;KEF-0006 
The  Office  of  Hearings  and  Appeals  (OHA) 
issued  a  Decision  and  Order  establishing 
procedures  to  distribute  $4,652,546.54 
obtained  from  three  crude  oil  producers: 
Windsor  Gas  Corp..  Union  Oil  Co.  of 
California,  and  Timco  Oil  Co.  The  OHA 
determined  that  distrilMition  of  the  monies 
received  from  Windsor,  Union,  and  Timco 
will  be  governed  by  the  PoUcy  of  Restitution 
for  Crude  Oil  Overcharges.  That  policy  slates 
that  all  overcharge  funds  associated  with 
crude  oil  miscertifications  should  be  held  in 
escrow  pending  Congressional  action. 
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Refund  Applications 

.Allied  Materials  Corp..  oftd Excel  Corp./ 
McCormick  and  Sons  Oil  Co..  Inc..  5/20/ 
86;  RF194-8 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Appbcation  for  Refund  filed  by 
a  reseller  purchaser  of  Allied  Materials 
Corporation/Excel  Corporation  petroleum 
products.  The  applicant  applied  for  a  refund 
based  on  the  procedures  outlined  in  Allied 
Materials  (Corporation  and  Excel 
Corporatioo,  13  DOE  \  85,005  (1985). 
governing  the  disbursement  of  settlement 
funds  received  from  Allied/Excel  pursuant  to 
a  1982  consent  order.  Since  the  applicant 
qualified  for  a  refund  below  the  $5,000  small 
claims  threshold,  it  was  presumed  to  have 
been  injured  by  the  alleged  overcharges.  The 
DOE  concluded  that  the  applicant  should 
receive  a  refund  of  $971.  consisting  of  $888  in 
principal  and  $285  in  accrued  interest. 

Aminoil  U.S.A..  Inc/The  Rural  Natural  Gas 
Company.  5/21/86;  RF139-5 
The  OHA  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
The  Rural  Natural  Gas  Company  (Rural),  a 
retailer  of  natural  gas  liquid  products,  for  a 
portion  of  the  consent  order  fund  made 
available  by  Aminoil  U.S.A..  Inc.  In  its 
determination,  the  OHA  found  that  Rural 
failed  to  show  that  it  incurred  a 
disproportionate  share  of  the  allged  Aminoil 
overcharges,  and  therefore  applied  the 
competitive  disadvantage  methodology  to 
calculate  the  firm's  refund  amount.  The  OHA 
found  that  Rural  paid  above  market  average 
costs  for  the  NGLPs  which  it  purchased  from 
Aminoil  and.  using  the  three-step  competitive 
disadvantage  methodology,  it  was 
determined  that  Rural  should  receive  100 
percent  of  its  allocable  share  or  $258,450. 
representing  $156,291  in  principal  and 
$100,159  in  accrued  interest 

Coline  Gasoline  Corp. /Indiana,  5/22/86; 
RQ1B3-291 
The  Office  of  Hearings  and  Appeals  (OHA) 
issued  a  Decision  and  Order  regarding 
Indiana's  second-stage  refund  plan  for  use  of 
Coline  Gasoline  Corp.  escrow  fimds.  The 
OHA  approved  Indiana's  restitutionary  plan 
to  use  $3,678  in  Coline  funds  to  supplement 
funding  of  a  loan  subsidy  and  matching  grant 
weatherization  program. 

Conoco  Inc. /Huffman  Oil  Co.,  Inc..  et  al..  5/ 
23/88;  RF220-20.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  twenty-five  Applications  for 
Refund  filed  by  Huffman  Oil  Co.,  Inc..  et  al 
Each  of  the  applicants  had  purchased  refined 
petroleum  products  from  Coooco  Inc..  and 
sought  a  portion  of  the  fund  obtained  by  the 
DOE  through  a  consent  order  with  Conoco. 
All  of  the  twenty-five  firms  applied  for 
refunds  based  upon  the  procedures  for  filing 
small  claims  outlined  in  Corwco  Inc.,  13  DOE 
1  85,316  (1985).  After  examining  the 
applications,  the  DOE  concluded  that  each  of 
the  twenty-five  firms  should  receive  a  refund, 
based  on  its  volumetric  per  gaHon  refund 
amount,  as  described  in  the  Appendix  to  the 
Decision.  The  total  amount  of  refunds  granted 
was  $37,516. 

Earth  Resources  Co/Hendersoa  Oil  Co.,  el 
al..  5/20/86;  RF  239/9,  el  aL 


The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed  by 
four  pucchasers  of  Earth  Resources  Company 
petroleum  products.  The  applicants  applied 
for  refunds  based  on  the  procedures  outlined 
in  Earth  Resources  Company,  13  DOE 
\  85,384  (1986),  governing  the  disbursement  of 
settlement  funds  received  from  Earth 
Resources  pursuant  to  a  1981  consent  order. 
All  of  the  apptlicants  were  either  ultimate 
consumers  or  qualified  for  refunds  below  the 
$5,000  small  claims  threshold,  and  therefor* 
all  were  presumed  to  have  been  injured  by 
the  alleged  overcharges.  The  DOE  concluded 
that  the  applicants  should  receive  a  total 
refund  of  $28,456,  consisting  of  $1^726  in 
principal  and  $9,730  in  accrued  interest. 

Good  Hope  Refineries/Texaco  Inc.,  Saber 
Energy.  Inc./Texaco  Inc.,  5/23/86. 
RF189~3,  RF1S2/1 
The  DOE  issued  a  Decision  and  Order 
concerning  AppHcations  for  Refund  filed  by 
Texaco  Inc.  on  the  basis  of  the  procedures 
outlined  in  Good  Hope  Refineries.  13  DOE 
S  85.105  (1985)  and  Saber  Energy,  Inc..  DOE 
S  85.134  (1985).  Texaco  was  a  spot  purchaser 
from  both  finns.  After  examining  the 
evidence  and  supporting  documentation,  the 
DOE  concluded  that  Texaco  had  failed  to 
refute  the  presumption  in  both  Saber  and 
Good  Hope  that  spot  purchasers  were  not 
injured  by  the  alleged  violations  of  the 
consent  order  firms.  Accordingly,  both 
applications  were  denied. 

Gulf  Oil  Corp/Ripley  &  Fletcher  Co.,  et  al.. 
5/20/86-  RF40-631.  et  aL 
The  Department  of  Energy  issued  a 
decision  granting  ■  refund  to  Ripley  & 
Fletcher  Company  in  accordance  with  the 
Gulf  Oil  Corp.  special  refund  procedures. 
Because  Ripley  &  Fletcher  sold  motor 
gasoline  at  a  negative  margin  on  May  15. 
1973,  the  firm  was  limited  under  the  pricing 
regulations  to  no  profit  margin  during  the 
consent  order  period.  However,  the 
regulations  were  amended  several  times  after 
their  initial  promulgation  and  ultimately 
permitted  retailers  like  Ripley  &  Fletcher  to 
charge  up  to  an  additional  three  cents  per 
gallon  on  the  account  for  actual  non-product 
cost  increases.  Since  Ripley  &  Fletcher  did 
not  raise  its  prices  by  the  full  three  cents 
permitted  effective  March  1, 1974.  the  firm 
was  granted  a  refund  to  the  volumes  that  it 
purchased  after  that  date.  Including  accrued 
interest  this  refund  totalled  $63,105. 

Ideal  Gas.  Inc./Petrolane,  Inc.  5/23/88: 
RF186-3 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Appbcation  for  Refund  filed  by 
Petrolane,  Inc.  in  connection  with  a  consent 
order  fund  made  available  by  Ideal  Gas,  Inc. 
Petrolane,  a  reseller  of  propane,  provided 
evidence  that  it  purchased  propane  from 
Ideal  daring  the  consent  order  period,  but  did 
not  meet  the  criteria  established  in  the  Ideal 
Special  Refund  Proceeding  for  a  refund  above 
the  $5,000  threshold  level.  Accordingly,  the 
DOE  granted  the  firm  a  refund  based  on  the 
$5,000  threshold  amount.  The  total  refund 
amount  approved  in  this  Decision  is  $9,079 
($5,000  principal  plus  $4,079  interest). 

Leese  Oil  Co./School  District  No.  25.  5/22/86; 
RF211-0 


The  DOE  issaed  a  Decision  and  Order 
concerning  aa  Application  for  Refund  filed  by 
School  District  Na  25  in  conaection  writh  a 
consent  order  fund  made  available  by  Leese 
Oil  Company.  The  School  District  an  end- 
user  of  motor  gasoline,  {Hovided  evidence 
that  it  purchased  motor  gasoline  from  Leese. 
In  accordance  with  iIm  procedures 
established  in  the  Leese  Special  Refund 
Proceeding,  the  DOE  determined  that  the 
School  District  should  receive  a  refund  based 
on  the  estimated  volume  of  motor  gasoline  it 
purchased  from  Leese  during  the  consent 
order  period.  TKe  total  refurtd  amount 
approved  in  this  Decision  is  $887  ($756 
principal  plus  $141  interest). 

Little  America  Refining  Co./Univenity  Com, 
5/21/86;  RF112-173 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  filed  by 
University  Gas,  an  indirect  purchaser  and 
res^er  of  products  covered  by  a  consent 
order  the  agency  entered  into  with  Little 
America  Refining  Company  (Larco). 
University  Gas  purchased  its  Larco  product 
through  Finest  Oil  Company  (Finest).  In  a 
previous  decision,  the  DOE  granted  Finest  its 
full  volumetric  share  for  its  Larco  purchases, 
based  on  the  small  claims  presumption  of 
injury.  Nevertheless,  the  DOE  determined 
that  it  would  be  inequitable  to  deny 
University  Gas  s  refund,  because  no  specific 
finding  had  been  made  in  the  earUer  decision 
as  to  what  portion  of  Larco'i  alleged 
overcharges  Finest  may  have  passed  throu^ 
to  its  customers.  Acconlingly,  the  DOE 
granted  University  Gas  a  refund  of  $193. 
representing  $128  principal  and  $65  in 
interest 

Mapco.  lnc./Enterprise  ProducU  Co.,  5/23/ 
86;  FR108-7 
Enterprise  Products  Company  (EPC)  filed 
an  Application  for  Refund  in  which  the  firm 
sought  a  portion  of  the  fund  obtained  by  the 
DOE  through  a  consent  order  entered  into 
with  MAPCO,  Inc.  (MAPCO).  The  DOE  found 
that  EPC  demonstrated  that  it  purchased 
MAPCO  propane,  commercial  butane  and 
normal  butane  during  the  consent  order 
period  and  that  EPC  was  injured  by  those 
purchases.  Using  a  three-step  competitive 
disadvantage  methodology,  the  DOE 
calculated  a  range  of  EPC's  competitive 
disadvantage.  A  refund  of  $68,743.08  was 
found  to  equitably  compensate  EPC  for  any 
harm  experienced  as  a  result  of  MAPCO's 
alleged  overcharges.  In  addition,  the  firm 
received  accrued  interest  of  $53,247.90  for  a 
total  refund  of  $121,990.9& 

Palo  Pinto  Oil  and  Gas/State  of  Nevada,  5/ 
20/88;  RM5-15 
The  DOE  issued  a  Decision  and  Order 
granting  the  State  of  Nevada's  Motion  for 
Modification  of  its  use  of  tiie  Pak)  Pinto  Oil 
and  Gas  second  stage  refund  money.  Nevada 
will  now  use  the  $162.90  remaining  of  its 
refund  to  print  and  distribute  to  state 
residents  the  brochure  entitied  "How  To 
Keep  Your  Car  In  Tune.~ 

Pioneer  Corp./Koch  Hydrocarbon  Co.  5/19/ 
86;RFSa-2 
The  DOE  tsaued  a  Daciaioa  and  Order 
granting  an  Application  for  Refund  filed  by 
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Koch  Hydrocarbon  Company  from  the 
Pioneer  Corporation  consent  order  fund.  The 
DOE  found  that  Koch  paid  above  market 
average  prices  for  the  propane,  butane, 
isobutane,  and  natural  gasoline  it  purchased 
from  Pioneer  during  some  of  the  quarters  of 
the  Pioneer  consent  order  period.  Using  a 
three  step  competitive  disadvantage 
methodology,  the  DOE  calculated  a  range  of 
Koch's  competitive  disadvantage.  A  refund  of 
$4,372,992  (Koch's  above  market  price 
volumetric  share)  was  found  to  equitably 
compensate  Koch  for  the  harm  experienced 
as  a  result  of  Pioneer's  alleged  overcharges. 
In  addition,  the  firm  received  accrued  interest 
of  $2,433,482. 

Texas  Oil  and  Gas  Corp. /Commerce,  Inc., 
5/20/86:  RF42-6 
Commerce,  Inc.  (Commerce)  filed  an 
Application  for  Refund  pursuant  to  a 
Decision  and  Order  issued  on  August  10. 
1984,  in  Texas  Oil  and  Gas  Corp.,  12  DOE 
I  85,069  (1984).  In  its  Application,  Commerce 
sought  a  portion  of  a  fund  obtained  by  the 
DOE  through  a  consent  order  entered  into  by 
the  DOE  and  Texas  Oil  and  Gas  Corporation 
(TOGCO)  on  August  28, 1981.  in  considering 
its  request,  the  DOE  found  that  Commerce 
made  only  one  purchase  of  propane  from 
TOGCO  during  the  entire  consent  order 
period  of  approximately  58  months  and  the 
firm  failed  to  rebut  the  presumption  that  as  a 
spot  purchaser  it  suffered  no  injury. 
Accordingly,  the  Application  for  Refund  filed 
by  Commerce  was  denied, 
as.  Oil  Co..  Inc/Southeast  Petroleum  Corp., 
5/21/06;  RFtlO-3 
Southeast  Petroleum  Corporation 
(Southeast)  filed  an  Application  for  Refund  in 
which  the  firm  sought  a  portion  of  the  fund 
obtained  by  the  DOE  through  a  consent  order 
entered  into  with  U.S.  Oil  Company,  Inc.  (U.S. 
Oil).  Southeast  demonstrated  that  it 
purchased  472.118  gallons  of  motor  gasoline 
from  U.S.  Oil  during  the  consent  order  period. 
Using  a  volumetric  methodology,  the  DOE 
determined  that  Southeast's  claim  was  below 
the  presumption  of  injury  threshold  refund 
level  of  $5,000.  The  DOE  therefore  granted 
Southeast  a  refund  of  $684.57  in  principal  and 
$384.48  in  accrued  interest  for  a  total  refund 
of  $1,069.05. 

Union  Texas  Petrhleum  Corp./Petroleum 
Supply.  Inc.,  et  al,  5/20/86;  RF740-5. 
et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  10  Applications  for  Refund  filed 
by  consumers  and  resellers  of  petroleum 
products  purchased  from  Union  Texas 
Petroleum  Corporation  (UTP).  Al!  of  the 
applicants  in  this  proceeding  elected  to  apply 
under  the  presumption  of  injury  for  small 
claims  set  forth  in  Union  Texas  Petroleum 
Corp.,  12  DOE  1  85,166  (1985).  The  refunds 
granted  in  this  proceeding,  including  accrued 
interest,  total  $133,123. 

Dismissals 
The  following  submissions  were  dismissed: 

Nome  and  Case  No. 
Aamco  Transmissions — RF225-1758 
Acme  Gear  Co.,  Inc.— RF225-1281 
Aim  Corp.— RF225-1645 


Akron  Gear  &  Engineering,  Inc.— RF225-1123 

All  American  Products— RF225-1 450 

All  Brake  ft  Drive  Unit  Service,  Inc.— RF225- 

1270 
Allied  Corp.— RF225-1118 
Anton  Machine  Works,  Inc.— RF225-873 
Arrow  Gear  Co  — RF225-1744 
Artisan  Industries,  Inc.— RF225-780 
Avsco.  Inc.— RF225-13S3 
Ben  Forman  ft  Sons,  Inc.— RF225-642 
Bering  Operating  Co.,  Inc.— RF225-115a. 

RF225-1157 
Blue  Island  Forgings,  Inc.— RF225-1787 
Bryco  Inc.— RF22S-1090,  RF225-1091 
Burger  Iron  Company— RF225-768 
G-E  Raymond  Enterprise  Manu.  Facility— 

RF225-1445 
Cable  Electric  Products— RF225-658 
Camillus  Cutlery  Co.— RF225-1297 
Cannon  Tool  Company— RF225-1444 
Carlon,  Electrical  Sciences,  Inc.— RF225-1117 
Central  Registor  Corp.— RF225-1306 
Charles  B.  Larson  ft  Sons,  Inc.— RF225-643 
City  of  Beaumont— RF225-1637 
City  of  CotuUa— RF225-1454 
City  of  Hugoton— RF225-1139 
City  of  Stoughton— RF225-1292.  RF225-1293 
City  Transfer,  Inc.— RF21 3-161 
Cleveland  Twist  Drill— RF225-1278 
Columbia  Machine,  Inc.-^«^225-1655 
Combustion  Engineering,  Inc.— RF225-1451 
Commercial  Gear  ft  Sprocket  Co  — RF22S-77fl 
Container  Corp.  of  America— RF225-765 
Container  Corp.  of  America — RF225-1735 
Corona  Plastics.  Inc.— RF225-1357 
Cortese  Motor  Service— RF225-ieO 
D  ft  W  Plastics,  Inc.— RF225-982 
Debourgh  Mfg.  Co.— RF225-639 
Delmar  CoUege— RF225-629 
Deluxe  Check  Printers,  Inc.— RF225-1133 
Detroit  Testing  Machine  Co.— RF225-1215 
Dixie  Colvert  Mfg.  Co.— RF225-1421,  RF225- 

1422 
Dooling  Bros.,  Inc.— RF225-1649 
Dynamic  Machinery  Sales,  Inc.— RF225-773 
E.W.  Bliss  Co  — RF225-790 
East  Coast  Finishing— RF225-977 
Economy  Folding  Box  Corp  — RF225-1449 
Economy  Iron  Worics,  Inc.— RF225-1858 
Ed  Schmidt  Pontiac-GMC  Truck  Inc.— RF225- 

981 
Edwards  Aviation  Inc.— RF225-1037,  RF225- 

1038 
Eskimo  Pie  Corp.— RF225-1646 
Fleetwood  Homes— RF225-1913,  RF225-1914. 

RF225-1915 
Flower  City  Printing— RF225-1847 
Fulton  Mfg.  Corp.— RF225-067 
Gary  Plastics  Packaging  Corp.— RF225-1149 
General  Tire  ft  Rubber  Co.— RF225-1663 
Gessner  Company— RF225-1343 
Great  Gas  ft  Oil  Co.— RF21-12609 
Harodite  Finishing  Co.,  Inc.— RF225-1141 
Harry  H.  Rogers  Co.,  Inc.— RF225-1057 
Henes  Mfg.  Co.— RF225-1643 
Hermann  Oak  Leather  Co.— RF225-1284 
Hershey  Chocolate  Co.— RF225-1138 
Hewlett  Bay  Fire  District— RF225-724,  RF225- 

725 
Hotel  Carlton— RF232-225 
House  Valve  Co.— RF225-1126 
Hy-Level  Screw  Products  Co.— RF225-621 
Independence  School  District  No.  B31— 

RF225-1144 
Ingersoll-Rand— RF225-640 
International  Paper  Co.— RF225-1046 


I.e.  Brown,  Inc.— RF225-1146 
Jefferson  Smurfit  Corp.— RF225-1 280 
Jericho  Union  Free  School  District— RF225- 

767 
JSN  Industries,  Inc.— RF225-1656 
John  Gardiner's  Tennis  Ranch— RF225-1 726 
Kartidg  Pak  Co  — RF22&-1700,  RF22S-1701 
Keyes  Fibre  Co  — RF225-776 
Kolk  Industries,  Inc.— RF225-1784 
Lamar  Electro- Air  Corp.— RF225-1119 
Usalle  Military  Academy— RF225-1772 
Latham  Process  Corp.— RF225-965 
Le  Beouf  Bros.  Towing  Co.— RF225-645 
Leach  Company— RF225-1127 
Lee  Stamping  Inc.— RF225-962 
Letchworth  Village  Developmental  Center— 

RF22&-1367 
Liquid  Container  Corp.— RF225-1857 
Lodge  a  Shipley  Co.— RF225-644 
Long  Island  Comfort  Corp.— RF225-1 436 
Long  Beach  Mfg.  Co— RF225-1077 
Lucking  Machine— RF22&-ie62 
Machine  Tooling,  Inc.— RF225-1803 
Mack  Trucks,  Inc.— RF225-1071 
Magnus  Tool  ft  Die  Company— RF22&-1 201 
Maiden  Catholic  High  School— RF225-1054 
Mass  Transport,  Inc.— RF225-1134 
Matheson  Gas  Products— RF225-1641 
Mattapan  Hospital— RF225-1191 
Maynard  Steel  Casting  Co.— RF225-1130 
McCormick  ft  Sons  Oil  Co.,  Inc.— RF225-1140 
McKinley  Trucking  Co.,  Inc.— RF225-1713 
Merr  Machine  ft  Tool  Works— RF225-1031. 

RF225-1032 
Metal  Specialties,  Inc.— RF225-1217 
Metalcraft,  Inc.— RF225-1228 
Metalcrafts,  Inc.— RF225-1354 
Michigan  Board  of  City  Road  Commission — 

RF225-1137 
Mico  Inc.— RF225-792 
Minnkota  Power  Cooperative,  !nc^lF21- 

12808 
Morse  Controls— RF225-1437 
Mossberg  Inc.  Inc.— RF225-1780 
N-Ren  Corp.^lF225-1861 
National  Compressed  Steel  Corp.— RF22&- 

1653 
National  Utility  Products  Co.^«='225-769 
Netam  Corp.— RF225-fl75 
Niagara  Cutter,  Inc.— RF225-1136 
Northern  Fish  Products— RF225-1657 
Northtovm  Transit  Mix,  Inc.— RF225-728. 

RF22S-729 
Nosko  Manufacturing,  Inc.— RF225-1128 
Oakland  Fraternal  Cemetery— RF225-1688. 

RF225-1689,  RF225-1680 
Oceanic  Maritime  Supply,  Inc.— RF225-120a 
Okay  Industries.  Ina— RF22&-1837 
Osberg  Construction  Co.— RF22S-1498. 

RF225-1499 
Owens-Illinois— RF225-e72 
Packing  Materials  Corp.— RF22S-1805 
Palisades  Industries,  Inc.— RF225-1079 
Paramount  Cards,  Inc.— RF225-1443 
Patterson  Ginning  Cc  Inc.— RF225-iee3. 

RF225-ie94 
Paul  G.  Pennoyer,  |r  — RF225-787 
Payne  Company— RF225-1626 
Peeriess  Gage  Inc.— RF225-«79 
Perimuter  Printing  Co.— RF225-598 
Pesson  Plumbing  ft  Heating  Co.,  Inc  — RF225- 

1396.  RF225-1396.  RF225-1397 
Plume  ft  Atwood— RF225-1452 
Portville  Concrete  Products— RF213-154 
PPG  Industries,  Inc.— RF225-1644 
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Precision  Heat  Treating  Associates — RF225- 

1363 
Professional  Tape  Co.,  Inc.— RF22S-778 
Prospect  Foundry,  Inc.— RF225-1151 
Putnam  Valley  Central  School— RF225-596 
Queen  City  Steel,  Inc.— RF225-1638 
Research  Tool  Mfg.,  Inc.— RF225-1651 
Sams  Machine,  Inc.— RF225-597 
Savin  Bros.,  Inc.— RF225-592 
Schuyler  Laboratorie8,Inc — RF225-316 
Self-Serv  Fixture  Co.— RF225-774 
Shuert/Oakland  Inc.— RF225-964 
Smith  Precision— RF22S-1791 
Sonoco  Products— RF225-1434 
Speedway  Wrecking  Co.— RF225-961 
SPS  Technologies,  Inc.— RF225-641 
Stafford-Lowdon  Co.— RF225-1143 
Standard  Pipe  ft  Supply  Co.— RF22&-1929, 

RF225-1930 
Stanton  Steel  Co.— RF225-518 
Starkweather  Freight  Lines,  Inc.— RF225-1642 
Storck  Baking  Co.— RF213-94 
Strawbridge  ft  Clothier— RF225-1120 
Suburban  Metal  Craft  Inc.— RF225-772 
Superior  Oil  ft  Belting  Co.— RF225-636 
Tampo  Manufacturing  Co. — RF225-1124 
Taylor  ft  Gaskin,  Inc.— RF225-1733 
Teledyne  Howell  Penncrafl— RF225-979 
Teledyne  Mecca— RF225-1145 
Teledyne  Pittsburgh  Tool  Steel— RF225-783 
Texas  Steel  Co.— RF225-1147 
The  Balf  Co.— RF225-775 
The  Cincinnati  Gear— RF225-777 
The  Johnstown  Knitting  Mill  Co.— RF225-1131 
The  Specialty  Mfg.  Co.— RF225-1142 
The  Wakefield  Corp.— RF225-683 
The  Wisconsin  Cheeseman — RF225-1277 
Thermo  Dynamics  Inc.— RF225-791 
Timesavers,  Inc. — RF225-677 
Tishken  Products  Co.— RF225-603 
Town  House— RF225-1724 
Troy  Mills  Inc.— RF225-1209 
Tube  Form  Corp.— RF225-120 
Unimet  Corp.— RF225-1440 
Union  Center  Store— RF225-660 
University  Lithoprinters,  Inc. — RF225-671 
Village  of  Cazenovia— RF225-1187 
Village  of  Dannemora— RF225-1720 
Village  of  Maple  Rapids— RF22S-1 323 
Von  Hoffman  Press,  Inc.— RF225-1274 
Votaw  Precision  Tool  Ca,  Inc.— RF225-1453 
W.l.  aark  Company— RF225-1788 
Walker  Foige  kic— RF22&-1812 
Warner  Mfg.  Corp.- RF225-1872 
Waukesha  Engine  Division— RF225-1344 
Wells  Central  School— RF225-770 
Wicks  Organ  Company— RF225-1290k  RF225- 

1291 
Wiffle  Ball  Inc.— RF225-590 
William  J.  Doman.  Inc.— RF225-1448 
Windsor  Plastics— RF225-078 
Wisconsin  Automatic  Door,  Inc.— RF225-1352 
Wollaston  Alloys,  Inc.-^F225-1333 
Wrentham  Steel  Products  Co.— RF225-638 
Wright  Tool  Co.— RF225-788 
Wyoming  Machine  ft  Ways,  Inc.— RF225-^84. 

|FR  Doc.  86-14658  Filed  6-27-86:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPE-Fm.-303»-7] 

A<]ency  Information  Collection 
Activities  Under  OMB  Review 

AOENCY*.  Environmental  Protection 

Agency  (EPA). 

action;  Notice, 

SUMMARY:  Section  3507(a](2](B]  of  the 
Paperwoiic  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  requires  the  Agency 
to  publish  in  the  Federal  Register  a 
notice  of  proposed  information 
collection  requests  (ICRs)  that  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  ICR  describes  the  nature  of 
the  solicitation  and  the  expected  impact 
and  where  appropriate  includes  the 
actual  data  collection  instrument  The 
following  ICRs  are  available  for  review 
and  comment 

FOR  FURTHER  IMFORMATION  CONTACT. 
Nanette  Uepman,  (202)  382-2740  or  FTS 
382-2740. 
SUPFLEMENTARV  INFORMATION: 

Ofnce  of  Air  and  RadiatioD 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Sulfuric  Acid 
Plants  (EPA  ICR  #1057).  (This  is  an 
extension  of  a  currently  approved  ICR; 
no  change  is  proposed.) 

Abstract:  Owners  or  operators  of 
sulfric  acid  plants  must  notify  EPA  of 
construction,  modifications,  startups, 
shutdowns,  malfunctions,  date  and 
results  of  initial  performance  tests. 
Owners  and  operators  must  install, 
calibrate  and  maintain  a  continuous 
emission  monitor  for  SOj,  must  record 
operating  parameters,  including 
calculation  of  conversion  factors,  and 
must  submit  semi-anmial  reports  of 
excess  emissions.  Alternative  emission 
monitoring  requirements  are  available 
for  some  sources. 

Respondents:  Owners  and  operators 
of  sulfuric  acid  plants. 

Office  of  Research  and  Development 

Title:  Form  for  Requesting  Quahty 
Control  Samples  of  Toxic  Hazardous 
Materials  (EPA  ICR  #0941).  (This  is  a 
reinstatement  of  a  previously  approved 
ICR;  no  changes  are  proposed.) 

Abstract-  This  form  is  a  revision  of 
Form  2000-0139.  It  will  be  used  by 
federal,  state,  local,  university,  and 
private  laboratories  to  assist  them  in 
conducting  their  quality  control 
programs  and  concurrently  to  support 
the  Quality  Assurance  Program  of  EPA, 

Respondents:  Federal,  state,  local, 
university,  and  private  laboratories. 


Title:  Non-Occupational  Pesticide 
Exposure  Study  (EPA  ICR  #1259),  (This 
is  a  resubmission.) 

AbstracL  EPA  has  little  information 
on  the  non-occupational  exposures  of 
the  public  to  pesticides.  The  relative 
importance  of  the  routes  of  exposures  by 
dermal  contact,  inhalation,  food  and 
drinking  water  is  unknown.  These  data 
obtained  in  Jacksonville.  Florida,  in 
three  seasons,  and  in  a  northern  city  to 
be  chosen  in  consultation  with  OMB, 
will  elucidate  components  of  variation 
of  exposures. 

Respondents:  Households. 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Operating  Record  for  Hazardous 
Waste  Management  Facilities  (EPA  ICR 
#0808).  (This  is  a  renewal  of  a  currently 
approved  ICR;  no  changes  are 
proposed.) 

Abstract:  The  owner  or  operator  of  a 
hazardous  waste  management  facility 
must  keep  a  written  operating  record  at 
his  facili^.  It  should  include  a 
description  of  the  waste  managen>ent. 
type  of  waste,  emergencies,  inspections, 
and  closure/postclosure  cost  estimates. 
The  operating  record  must  be  open  for 
inspection  at  all  reasonable  times  to 
EPA.  The  information  is  used  by  EPA 
and  the  facility  to  assure  safe  operation 
of  the  facility. 

Respondents:  Owners  or  operators  of 
hazardous  waste  management  facilities 

Title:  Contingency  Plan  for  Hazardous 
Waste  Management  Facilities  (EPA  ICR 
#0809).  (This  is  a  renewal  of  a  currently 
approved  ICR;  no  changes  are 
proposed.) 

Abstract:  Owners  or  operators  of 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  and  generators  who 
store  hazardous  waste  are  required  to 
prepare  a  contingency  plan.  The  plan 
must  be  implemented  in  the  event  of 
fire,  explosion,  or  release  of  hazardous 
waste.  The  owner  or  operator  must 
report  the  incident  and  note  details  in 
the  operating  record.  The  plan  is 
submitted  with  the  facility's  permit 
application.  The  information  is  used  to 
ensure  safe  operation  of  the  facihty. 

Respondents:  Owners  and  operators 
of  hazardous  waste  treatment,  storage, 
and  disposal  facilities  and  generators 
who  store  hazardous  waste. 

Agency  PRA  Clearance  Request 
Completed  by  OMB 

EPA  ICR  #1299.  Farm  Labor  Survey, 
was  approved  6/10/86  (OMB  «2060- 
0137;  expires  1/31/87). 

Comments  on  all  parts  of  this  notice 
may  be  sent  to: 
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Nanette  Liepman,  U.S.  Environmental 
Protection  Agency,  Office  of 
Standards  and  Regulations  (PM-223), 
Information  and  Regulatory  Systems 
Division,  401  M  Street.  SW.. 
Washington,  DC  20460 
and 

Wayne  Uiss  (ICR  #1057],  Rick  Otis 
(ICR  #0941).  Carlos  Tellez  (ICR 
#1259),  or  Nancy  Baldwin  (ICRs 
#0808  and  #0809),  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
New  Executive  Office  Building  (Room 
3228).  726  Jackson  Place,  NW.. 
Washington,  DC  20503 

Dated:  June  23, 1986. 
Daniel  |.  Fracino. 

Director.  Information  and  Regulatory  Systems 

Division. 

JFR  Doc.  86-14552  Filed  6-27-fl8;  8:45  amj 
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(OPT5-59218B;  FHL-3022-91 

Toxic  and  Hazardous  Substances 
Controls;  Approval  of  Test  Martcetlng 
Exemption 

Correction 

In  FR  Doc.  86-11907  appearing  on 
page  19269  in  the  issue  of  Wednesday, 
May  28, 1986.  make  the  following 
correction: 

On  page  19269,  in  the  second  column, 
below  the  T-86-38  heading,  in  the 
Notice  of  Receipt  line,  the  year  should 
read  "1986". 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  •5-348;  FCC  88-2601 

GTE  Sprint  Communications  Corp,  US 
Telecom,  Inc.,  Allnet  Communications 
Services,  Inc.,  et  aL 

agency:  Federal  Communications 

Commission. 

ACTION:  Report  and  order. 

SUMMARY:  The  Commission  has  decided 
to  require  that  the  Bell  Operating 
Companies  provide  to  requesting  KC 
customers  certain  lines  and  usage  data 
for  the  relevant  area.  The  BOCs  will 
also  be  required  to  waive  nonrecurring 
charges  for  trunk  rearrangements 
associated  with  the  deployment  of 
access  tandems  that  were  not  available 
upon  conversion  of  an  end  office  to 
equal  access.  The  Commission  adopted 
these  two  requirements  in  order  to 
promote  competition  in  the  interstate 
long  distance  marketplace. 
EFFECTIVE  DATE:  July  30, 1986. 


AOORESS:  Federal  Conununications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  Spindler.  Policy  Division. 
Common  Carrier  Bureau,  (202)  632-0745. 
•UPM^MENTARV  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Report 
and  Order.  CC  Docket  85-348.  adopted 
June  3. 1986  and  released  June  6, 1986. 
The  fiUl  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch,  Room  230  1919 
M  Street,  NW.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  NW,  Suite  140, 
Washington.  DC  20037. 

Summary  of  Report  and  Order 

/.  Background 

On  June  17. 1985.  GTE  Sprint 
Conununications  Corporation,  US 
Telecom.  Inc.,  Allnet  Communications 
Services.  Inc..  and  United  States 
Transmission  Systems.  Inc. 
("Petitioners")  filed  a  joint  petition  for 
rulemaking  concerning  the  transition  to 
competition  in  the  long  distance 
telephone  market.  The  petitioners 
contended  that  certain  aspects  of  the 
Commission's  transition  plan  threatened 
the  evolution  to  effective  competition.  In 
a  Notice  of  Propsed  Rulemaking  (NPRM) 
released  December  5. 1985.  the 
Commission  determined  that  its 
transition  policy  was  fundamentally 
sound,  and  needed  not  significant 
modification.  The  Commission 
concluded,  however,  that  two  issues  did 
warrant  further  study.  Specifically,  the 
Commission  proposed  to  place  two  new 
requirements  on  the  BOCs.  First,  the 
Commission  proposed  that  the  BOCs  be 
required  to  waive  any  non-recurring 
charges  for  trunk  rearrangements 
associated  with  the  deployment  of 
access  tandems  that  were  rquested.  but 
not  available,  upon  conversion  of  an  end 
offie  to  equal  access.  Second,  the 
Commssion  proposed  that  the  BOCs  be 
required  to  provide  certain  information 
to  IXCs. 

The  Commission's  proposal 
concerning  the  BOCs'  provision  of 
certain  data  to  their  IXC  customers  was 
modeled  on  the  Northwestern  Bell 
program  of  data  provision,  and  included 
the  following  categories  of  information: 

(1)  Historical  and  projected  numbers  of 
business  and  residence  telephone  lines; 

(2)  average  usage  per  line;  (3)  number  of 
firms  by  industry  classification  and  the 
number  of  their  employees  in  the  area; 
(4)  breakdowns  of  the  population  by 
occupation,  age.  and  sex.  as  well  as 


imemployment  and  labor  force 
participation  rates;  and  (5)  number  of 
dwelling  units,  breakdowns  on  whether 
the  unit  is  owner-occupied  or  rented, 
and  housing  values  or  rents  paid.  The 
commission  stated  that  it  believed  that 
this  information  would  be  valuable  to 
the  IXCs  in  their  marketing  and  planning 
efforts,  and  that  it  appeared  that  the 
BOCs  might  be  the  best  and  most 
efficient  providers  of  such  information. 

//.  Summary  of  Comments 


Waiver  of  tnufik  charges 

In  response  to  these  two  proposals  the 
Commission  received  fifteen  comments 
and  twelve  reply  comments.  The 
commenters  stated,  regarding  the  waiver 
of  trunk  rearrangement  charges,  that  the 
BOCs  for  the  most  part  were  already 
waiving  such  charges.  Commenters 
opposed,  however,  the  formal 
requirement  of  a  "request"  as  a 
prerequisite  to  waiver  of  charges,  stating 
that  OCCs  may  not  have  specifically 
requested  tandem  access,  yet  might,  still 
be  eligible  to  have  the  charges  waived. 
One  commenter  suggested  that  the 
eligibility  for  waivers  be  limited  to  those 
OCCs  ah^ady  providing  service  in  the 
relevant  area  at  the  time  of  end  office 
conversion  to  direct  access.  In  addition, 
it  was  suggested  that  the  Commission 
place  a  six-month  limit  on  the  time  for 
tandem  access  requests  eligible  for 
waiver,  so  that  an  IXC  requesting 
tandem  access  more  than  six  months 
after  such  access  became  available 
would  pay  any  rearrangement  costs 
itself.  The  BOCs  that  responded 
expressed  a  willingness  to  go  along  with 
the  waiver  requirement,  and  stated  that 
such  costs  have  been,  and  are  expected 
to  be.  minimal.  Some  commenters  also 
proposed  that  the  BOCs  be  allowed  to 
recover  these  costs  by  increasing 
slightly  the  switched  access  rates  of  all 
D(C8. 

The  commenters  also  stated  that, 
while  the  information  was  undoubtedly 
useful  (if  properly  formated),  the  BOCs 
should  not  be  required  to  provide  the 
data  in  categories  three  through  five, 
since  it  is  demographic  in  nature,  is 
derived  from  census  reports,  and  is 
therefore  as  readily  available  to  the 
OCCs  as  to  the  BOCs.  In  addition,  the 
comments  suggest  that  most  BOCs  are 
already  cooperating,  at  least  to  some 
extent,  with  their  IXC  customers  in  the 
customers'  desire  for  information.  The 
commenters  agreed,  however,  that  the 
information  in  categories  one  and  two. 
lines  and  usage,  is  in  the  sole  and 
exclusive  possession  of  the  BOCs.  and 
that  this  data  is  essential  to  the  IXCs  in 
planning  and  marketing. 
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///.  Discussion 

Based  on  the  record  before  it.  the 
Commission  decided  to  impose  on  the 
BOCs  a  requirement  that  they  waive 
nonrecurring  charges  for  trunk 
rearrangements  associated  with  the 
deployment  of  access  tandems  after  the 
conversion  to  direct  access.  The 
Commission  determined  that  this 
requirement  will  help  promote 
competition  in  the  interstate  long 
distance  marketplace.  As  proposed  in 
the  comments,  the  Commission  will 
make  this  waiver  requirement  subject  to 
a  six-month  limit,  and  will  allow  the 
BOCs  to  recover  these  costs  by 
including  them  in  their  revenue 
requirements  for  access  charges 
assessed  all  IXCs.  The  Commission 
further  decided  to  require  the  BOCs  to 
provide  to  their  IXC  customers  the 
information  in  Categories  one  and  two 
(historic  and  projected  residential  and 
business  lines,  and  average  usage  per 
line).  The  Commission  also 
recommended,  but  did  not  require,  that 
the  BOCs  provide  such  other 
information,  from  categories  three,  four 
and  five,  as  is  in  their  possession  and 
can  easily  be  made  available.'  The 
required  information  is  to  be  provided 
upon  the  request  of  the  IXC,*  and  the 
BOC  may  recover  from  the  requesting 
IXC  the  incremental  costs  of  such 
provision. 

1.  Accordingly,*It  Is  Ordered  pursuant 
to  sections  1,  4.  201  and  403  of  the 
Communications  Act  of  1934  as 
amended.  47  U.S.C.  1.  4.  201.  and  403. 
that  the  BOCs  will  be  required  to  make 
available  to  their  IXC  customers 
customer  line  and  usage  information 
under  the  conditions  set  forth  herein. 

2.  It  Is  Further  ordered  that  the  BOCs 
shall  waive  nonrecurring  charges  for 
trunk  rearrangements  associated  with 
the  deployment  of  access  tandems  that 
are  requested  within  six  months  of  their 
first  availability  under  the  conditions  set 
forth  herein. 

3.  Finally.  It  is  ordered  that  Common 
Carrier  Docket  85-348  is  terminated. 


■  The  CommiMion  recognized  thai  some  of  thU 
information  ha*  l>een  provided  to  the  BCX^a  by 
consultant!  or  others  under  contract,  and  stated  that 
its  recommendation  did  not  encoura^  violation  of 
the  terms  of  such  contracts. 

'  The  Information  is  to  be  provided  in  machine — 
readable  format  unless  otherwise  requested  by  the 
IXC  and  is  to  be  made  available  within  90  days  of 
tiie  release  of  the  order  or  within  30  days  of  the 
request  whichever  is  later.  In  addition,  the 
infonnaUon  should  be  updated  at  least  semi- 
annually. 


Federal  Communications  commisson. 

William  ].  Tricarico, 

Secretary. 

[FR  Doc.  88-14567  Filed  6-27-88;  8:45  amj 

BllXma  CODE  (712-01-11 


FEDERAL  MARITIME  COMMISSION 

Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreements  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC. 
20573.  within  10  days  after  the  the  date 
of  the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010807-001 
Title:  Long  Beach  Terminal  Agreement 
Parties:  The  City  of  Long  Beach  (City) 
Moller  Steamship  Company,  Inc. 
(Moller) 
Synopsis:  The  proposed  amendment 
would  redefine  the  area  assigned  to 
Moller  by  the  City  to  include  a 
substantial  part  of  the  first  expansion 
area  into  the  original  area  assigned  to 
include  the  remaining  portion  into  a 
single  expansion  area.  The 
amendment  also  modifies  the 
percentage  of  wharfage  revenue  to  be 
paid  to  the  City  to  refiect  these 
adjustments,  llie  parties  have 
requested  a  shortened  review  period. 
Agreement  No.:  217-010966 
Title:  Bank  Line/W.E.C.  Lines  Space 

Charter  Agreement 
Parties:  The  Bank  Line  Limited  (Bank 

Line)  W.E.C.  Lines 
Synopsis:  The  proposed  agreement 
would  permit  Bank  Line  to  Charter 
space  on  W.E.C.  Lines  vessels  for 
cargo  moving  between  ports  in  East 
Africa  from  the  Southern  border  of 
Mozambique  to  and  including  Cape 
Guardafui,  Somalia,  including  the 
islands  in  the  Indian  Ocean  (Reunion, 
Mauritius,  the  Comores  and 
Seychelles  and  Madagascar)  and  the 
islands  of  Ascension  and  St.  Helena, 
by  direct  call  or  transshipment,  and 
inland  and  coastal  points  served  via 
those  ports,  to  and  from  U.S.  ports  on 


the  Gulf  of  Mexico,  the  U.S.  Atlantic 
and  Pacific  Coasts,  the  Great  Lakes, 
and  U.S.  inland  and  coastal  points. 

Agreement:  No.:  224-010967 

Title:  Container  Corporation  of 
America/Ocean  Highway  and  Port 
Authority  Ground  Lease  Terminal 
Agreement 

Parties:  Container  Corporation  of 
America  (CCA)  Ocean  Highway  and 
Port  Authority  (OHPA) 

Synopsis:  The  proposed  agreement 
would  permit  CCA  to  lease  to  OHPA 
land  in  Femandina  Beach,  Florida  for 
the  creation  of  a  new  commerical 
seaport.  The  leasing  agreement  would 
remain  in  effect  for  a  period  of  45 
years. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  June  24, 1986. 
John  Robert  Ewers, 
Secretary. 

(FH  Doc.  86-14660  Filed  6-27-66;  8:45  amj 
MLXJNQ  CODE  (TSO-OI-M 


Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreements  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  conunents  and  protests 
are  found  in  55  522.7  and/or  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  003-010965 

Title:  Island  Ocean  Terminal  Agreement 

Parties:  Puerto  Rico  Maritime  Shipping 
Authority.  Trailer  Marine  Transport 
Corporation.  Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  agree 
upon  and  establish  a  common  tariff 
setting  forth  the  terminal  and 
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accessorial  charges  and  the  rules, 
regulations  and  provisions  governing 
the  receipt  and  delivery  of  cargo 
within  the  Commonwealth  of  Puerto 
Rico.  It  would  permit  the  parties  to 
cooperate  in  the  collection  and 
administration  of  such  terminal  and 
accessorial  charges,  rules,  regulations 
and  provisions  and  to  establish 
neutral  body  policing  governing  the 
enforcement  thereof.  It  would  not 
permit  or  authorize  the  parties  to 
discuss  or  establish  linehaul  ocean 
freight  rates  or  intermodal  through 
rates.  The  parties  have  requested  a 
shortened  review  period. 
Filing  Party:  Mario  F.  Escodero,  Esquire. 
Morgan,  Lewis  A  Bockios,  1800  M 
Street,  NW.,  Washington,  DC  20038. 

Dated:  June  2S,  198& 

By  Order  of  the  Federal  Maritime 
Commission. 
)ohn  Robert  Ewers, 
Secretary. 
|FR  Doc.  8»-14889  Filed  6-27-«e;  a«  amj 

BRXMQ  COOC  (TStMI-M 


GENERAL  SERVICES 
AOIMMSTRATION 

Agenqf  Infonnatton  CoMectioii  Being 
Reviewed  by  ttte  Office  of 
Management  and  Budgefc  AppOcation 
for  Presenting  New  Artidea. 

AQENCV:  Item  Management  Division. 
Federal  Supply  Service.  GSA. 

SUMMAWY;  Under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.,  ch.  35J, 
the  General  Services  Administration 
(GSA)  has  requested  the  Office  of 
Management  and  Budget  to  approve  an 
information  collection. 
ADDRESSES:  Send  comments  to  Franklin 
S.  Reader,  GSA  Desk  Officer.  Room 
3235,  NEOB.  Washington.  DC  20503.  and 
to  Rodney  P.  Lantier.  GSA  Clearance 
Officer.  General  Services 
Administi-ation  (CAID).  Washington,  DC 
20405. 

FOR  FURTHER  INFOIMiATWN  CONTACT: 
Barbara  Ellison  (GSA),  Item 
Management  Division  (703)  557-7510. 
SUPPLSIENTARY  infohmation: 

a.  Purpose.  Information  collected  will 
help  GSA  decide  the  merits  of  products 
for  the  Federal  Supply  SystenL 

b.  Annual  reporting  bvrden. 
Respondents,  1,500;  responses  1;  hours, 
75a 

c  Copies  ofproposoL  Copies  may  be 
obtained  from  the  Directives  and 
Reports  Management  Branch  (CAID). 
Room  3000.  CS  Bldg.,  Washington,  DC 
20405  (202)  5e&-06e& 


Dated  (une  23. 1986. 
Michael  G.  BarixNir, 

Director,  Information  Management  Drviaioa 
(CAIJ. 

(FR  Doc.  86-14626  Filed  6-27-86;  8:45  an) 
BILUNOCOOE  M20-24-M 


FAPRS— The  Federal  Assistance 
Programs  Retrieval  System 

AGCMCV:  General  Services 

Administration. 

action:  Notice  of  the  availability  of  the 

Federal  Assistance  Programs  Retrieval 

System  (FAPRS),  an  online  information 

system^ 

SUMMAirr.  The  General  Services 
Administration  (GSA)  announces  the 
availability  of  direct  access  to  the 
Federal  Assistance  Programs  Retrieval 
System  (FAPRS)  by  public  and  private 
organizations  and  individuals.  FAPRS 
contains  information  on  over  IJXX) 
Federal  programs  to  assist  Federal. 
State,  and  local  governments,  public  and 
private  institutions,  and  individuals.  It 
makes  the  program  information  printed 
in  the  CataJog  of  Fedemi  Domestic 
Assistance  available  online  for 
computerized  access.  FAPRS,  updated 
semiannually,  is  designed  to  assist 
potential  applicants  in  identifying 
Federal  Programs  suitable  to  their 
needs.  Access  to  FAPRS  is  provided  on 
a  cost  reimbursable  basis.  Charge  per 
single  search  should  be  less  than  $10 
depending  on  the  length. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  |erry  Vamer.  General  Services 
administration.  Federal  Domestic 
Assistance  Catalog  Staff,  Reporter's 
Building.  300  7th  Sti^et.  SW.. 
Washington.  DC  20405,  (202)  453-4135. 

Dated:  Ivne  17. 1986. 
Robert  Brown. 

Director,  FederaJ  Domestic  Assistance 
CataJog  Staff. 
[FR  Doc.  86-14285  Filed  »-27-«k  8:45  an] 

BILUNO  COOC  MZO-ZS-M 


DEPARTIIENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Centers  of  Disease  Control 

Cooperative  Agreement  to  Assist  ttie 
Mexican  Ministry  of  Health  in 
Developing  and  Conducting  a  Human- 
Diploid  Cell  Measles  Vaccine  Trial 

The  Centers  for  Disease  Control 
announces  the  availabiUty  of  funds  in 
Fiscal  Year  1986  for  a  Cooperative 
Agreement  with  the  Mexican  Ministry  of 
Health  for  assistance  in  developing  and 
conducting  a  study  of  the  Edmonston- 


Zagreb  human-diploid  cell  (HDC) 
measles  vaccine  in  infants  under  nine 
months  of  age.  This  program  is 
authorized  under  section  307  of  the 
Public  Health  Service  Act  (42  U.S.C. 
2411).  as  amended.  The  catalog  of 
Federal  Domestic  Assistance  Number  is 
13.283. 

The  Cooperative  Agreement  requires 
close  collaboration  with  a  health  agency 
which  has  experience  in  the  production 
and  the  chnical  evaluation  of 
Edmonston-Zagreb  HDC  vaccine,  and 
has  the  ability  to  further  evaluate  this 
vaccine  in  a  target  developing  country 
population.  The  Mexican  Ministry  of 
Health  represents  the  only  such  agency 
to  meet  these  requirements. 

This  is  not  a  formal  request  for 
applications,  and  other  applications  wHl 
not  be  accepted.  It  is  expected  that 
approximately  $230,000  will  be  available 
in  Fiscal  Year  1986  to  support  this 
project  for  a  12-month  period. 

FOR  FURTHER  INFORMATION  CONTRACT: 

Betty  Feeley.  Grants  Management 
Specialist.  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Conti-ol  255  East  Paces 
Ferry  Road.  NE.,  Room  321.  Atlanta. 
Georgia  30305.  Telephone;  (404)  262- 
6575  or  FTS  236-6575. 

Dated:  jone  23. 1986. 
Robert  L.  Foster. 

Acting  Director.  Office  trf Program  Support 
Centers  for  Disease  Control. 
[FR  Doc  86-14627  Filed  6-27-86;  8:45  am) 

BtUJNQ  CODE  4M0-1S-N 


National  institutes  of  Health 

Nation  Center  tor  Nursing  Research 
Advisory  Council  et  al.; 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L  92^63,  86  StaL  770-776).  and  the 
Health  Research  Extension  Act  of  1985 
(Pub.  L.  99-158).  Uie  National  Institutes 
of  Health  announces  the  establishment 
by  the  Secretary  of  Health  and  Human 
Services  of  the  following  committees: 

National  Center  for  Nursing  Research 
Advisory  Council.  The  Council  shall 
advise  the  Secretary;  the  Assistant 
Secretary  for  Health;  the  Director. 
National  Institutes  of  Health;  and  the 
Director,  National  Center  for  Nursing 
Research,  on  matters  relating  to  the 
conduct  and  support  of,  and 
dissemination  of  information  respecting, 
basic  and  clinical  nursing  research, 
tiaining.  and  other  programs  in  health 
care. 

National  Kidney  and  Urologic 
Diseases  Advisory  Board.  The  Board 
shall  develop  and  periodically  update  a 
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long-range  plan  to  combat  kidney  and 
urologic  diseases,  with  specific 
recommendations  for  the  utilization  and 
organization  of  national  resources  for 
that  purpose.  This  plan  shall  be  based 
on  a  comprehensive  study  of  the 
magnitude  of  kidney  and  urologic 
diseases,  their  causes  and 
consequences,  the  economic  and  social 
impact,  and  the  national  resources 
capable  of  dealing  with  the  problems. 

Dated:  June  20. 1986. 
Thomas  E.  Malone, 

Acting  Director,  National  Institutes  of  Health. 
(FR  Doc.  86-14616  Filed  6-27-86;  8:45  am] 

BILUNQ  CODE  41«MI1-M 


National  Heart,  Lung,  and  Blood 
institute;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart,  Lung, 
and  Blood  Institute,  September  11-12, 
1986,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10.  Bethesda,  Maryland  20892.  In 
addition,  the  Research  Subcommittee 
and  the  Manpower  Subcommittee  of  the 
above  Council  will  meet  on  September 
10, 1988,  at  1:00  p.m.  and  8KX)  p.m. 
respectively,  in  Building  31.  Conference 
Rooms  9  and  10. 

The  Council  meeting  will  be  open  to 
the  public  on  September  11  from  9:00 
a.m.  to  approximately  3:30  p.m.  for 
discussion  of  program  policies  and 
issues.  Attendance  by  the  pubhc  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4]  and 
552b(c)(6),  Title  5,  U.S.  Code,  and 
section  10(d)  of  Pub.  L  92-463,  the 
Council  meeting  will  be  closed  to  the 
public  from  approximately  3:30  p.m.  on 
September  11  to  adjournment  on 
September  12  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  meetings  of  the 
Research  Subcommittee  and  the 
Manpower  Subcommittee  of  the  above 
Council  on  September  10,  will  be  closed 
from  1:00  p.m.  and  8:00  p.m.. 
respectively,  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications. 

These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Ms.  Terry  Bellicha.  Chief.  Public 
Inquiries  Reports  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892,  phone  (301)  496-4236,  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  Council  members. 

Dr.  Samuel  H.  joseloff.  Executive 
Secretary  of  the  Council,  Westwood 
Building.  Room  7A-15,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  phone  (301)  496-7548,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837,  Heart  and  Vascular 
Diseases  Research;  13.838,  Lung  Diseases 
Research;  and  13.839,  Blood  Diseases  and 
Resources  Research.  National  institutes  of 
Health) 

Dated:  June  19. 1986. 
Betty  |.  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doc.  86-14615  Filed  6-27-86:  8:45  am] 

WLUNO  CODE  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Environmental  Health  Sciences  Review 
Committee  on  )uly  30-31, 1986,  in 
Building  101  Conference  Room,  South 
Campus,  NIEHS.  Research  Triangle 
Park.  North  Carolina.  Hiis  meeting  will 
be  open  to  the  public  from  9:00  a.m.  to 
approximately  10:30  on  July  30  for 
general  discussion.  Attendance  by  the 
public  is  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.  Code  and  section  10(d)  of 
Pub.  L.  92-463,  the  meeting  will  be 
closed  to  the  public  from  10:30  a.m.  on 
July  30  to  adjournment  on  July  31.  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  and 
contract  proposals.  These  applications 
and  proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Drs.  John  Braun  or  Carol  Shreffler, 
Executive  Secretaries,  Environmental 
Health  Sciences  Review  Committee, 
National  Institute  of  Environmental 
Health  Sciences,  National  Institutes  of 
Healtii.  P.O.  Box  12233.  Research 
Triangle  Park.  North  Carolina  27709, 
(telephone  919-541-7826),  will  provide 
summaries  of  meeting  and  rosters  of 
committee  members. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.112,  Characterization  of 
Environmental  Health  Hazards;  13.113. 
Biological  Response  to  Ejivironmental  Health 
Hazards;  13.114,  Applied  Toxicological 
Research  and  Testing;  13.115.  Biometry  and 
Risk  Estimation;  13.894,  Resource  and 
Man|x>wer  Development.  National  Institutes 
of  Health] 

Dated:  June  19, 1986. 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc  88-14614  Filed  6-27-86;  8:45  am] 

BNJJNO  COOe  4M1-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Aasistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  Na  N-M-1SS4;  FR  2209] 

Section  202  Loons  for  Housing  for  the 
Elderty  or  Handicapped; 
Announcement  of  Fund  Availability; 
Fiscal  Year  1986 

Correction 

In  FR  Doc.  86-13945  beginning  on  page 
22568  in  the  issue  of  Friday,  June  20, 
1986,  make  the  following  corrections  on 
page  22569  in  the  table  in  the  first 
column: 

1.  Under  MetropoHtan  Loan  authority, 
the  fourth  entiy,  "1,617,000".  should  read 
•^,671.000". 

2.  Under  Metropolitan  imits,  the  eighth 
entiy.  "3000".  should  read  "300". 

3.  Also  under  Metropolitan  Units,  the 
seventeenth  entry,  "675",  should  read 
"657". 

4.  Under  Nonmetropolitan  units,  the 
third  enti7  from  the  bottom.  '74".  should 
read  "75". 

BNJJNO  COM  ISM-ev-M 


DEPARTMENT  OF  THE  INTERIOR 

Organization,  Functions,  and  Authority 
Delegations;  Hearings  and  Appeals 
Office;  Relocation  Asaistance 

AOENCV:  Department  of  the  Interior. 
action;  Notice. 

SUHHitARV:  Notice  is  hereby  given  that 
the  Department  of  the  Interior  bureaus 
and  offices  will  continue  to  have  the 
Office  of  Hearings  and  Appeals  as  the 
designee  of  the  Secretary  of  the  Interior 
for  the  purpose  of  considering  and 
deciding  relocation  assistance  appeals. 
CFFECnVI  DATE  May  28,  1986. 
TON  RWTHCR  INFORMATION  CONTACT 
Billy  Lee  Hart.  Chief,  Division  of  Real 
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Property  Management.  Office  of 
Acquisition  and  Property  Management, 
Room  5517.  Department  ^tke  bUerior, 
Washii^oa.  DC  20240.  (FTS  or  202)  343- 
3336. 

new  Uniform  Relocation  Act  roles  which 
appeared  in  the  Fedoral  Register  of 
Thursday.  February  27. 1986  (51  PR 
7000).  41  CFR  114-50.310  (— .IC^. 
paragraph  (h)  states.  "Ttie  Agency 
official  conducting  the  review  of  the 
appeal  shall  be  either  the  head  of  the 
Agency  or  his  or  her  authorized 
designee.  However,  the  official  shall  not 
have  been  directly  involved  in  the 
action  appealed."  This  aotice  is  to 
advise  appellants  to  file  appeals  vridi 
the  Director,  Office  of  Hearings  and 
Appeals.  U.S.  Department  of  the  biterior, 
4015  Wilson  Boulevard.  ArUngton.  VA 
22203.  (FTS  or  703)  235-38ia 
CanMR-Riao. 
Assistant  Secretary. 
[FR  Doc  80-14657  Filad  6-27^66;  8:45  an) 

iaXMO  COOK  4310-1»« 


Bureau  of  Indian  Affairs 

Propoaad  Finding  Against  Fadaral 
Ackiiuwlsdgmsnt  of  ttw  Wann>anoag 
Tribal  Cotmci  of  Gay  Head,  hic. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary^-bidian  Affairs  by  209  DM  & 

Pursuant  to  25  CFR  83.9(f]  (formerly  25 
CFR  54  J(f)).  notice  is  hereby  given  that 
the  Assistant  Secretary  proposes  to 
decline  to  acknowledge  that  the 
Wampanoag  Tribal  Council  of  Gay 
Head,  Inc.,  c/o  Mrs.  Gladys  Widdiss, 
SUte  Road,  RFD  Box  137,  Gay  Head. 
Massachusetts  02535.  exists  as  an 
Indian  tribe  within  the  meaning  of 
Federal  law.  This  notice  is  based  on  a 
determination  that  the  group  does  not 
meet  two  of  the  mandatory  criteria  set 
forth  in  25  CFR  83.7  and,  therefore,  does 
not  meet  the  requirements  necessary  for 
a  govemment-to-government 
relationship  with  the  United  States. 

The  Wampanoag  Tribal  Council  of 
Gay  Head  is  based  on  land  which  was 
traditionally  and  aboriginally 
Wampanoag.  This  organization 
represents  a  group  of  lineal  descendants 
of  the  Gay  Head  Wampanoag  hidians 
whose  ancestors  have  inhabited  this 
area  since  first  sustained  contact  with 
European  settlers  in  1642.  The  Gay  Head 
Wampanoags  have  been  identified  as 
being  American  Indians  from  historical 
times  until  the  present,  and  Gay  Head 
has  been  identified  continuously 
throughout  history  as  an  Indian 
community.  Since  at  least  lb07. 


however,  a  substantial  portion  of  the 
Gay  Head  Indian  descendants  have  not 
resided  in  this  or  any  other  American 
Indian  community,  and  at  present  only 
about  15  percent  of  the  group's  521 
members  reside  at  Gay  Head.  For  most 
of  this  century,  the  Gay  Heed  Indians 
have  not  maintained  group  interactjon 
or  tribal  social  relations,  either  within 
the  historically  Indian  settlement  or 
between  those  resident  at  Gay  Head 
and  the  ever-growing  number  of  non- 
resident Gay  Head  Indian  descendants. 

Aboriginal  Wampanoag  leadership 
was  provided  by  a  hereditary  chief  or 
sachem,  and  Gay  Head  was  one  of  four 
major  sachemships  on  the  island  of 
Martha's  Vineyard.  No  reference  to  the 
sachemship  could  be  found  after  1687, 
and  there  is  only  one  firsthand 
description  of  the  political  system  or 
processes  at  work  at  Gay  Head  prior  to 
1827.  However,  there  is  evidence  that 
the  Gay  Head  Indians  continued  to 
maintain  some  tribal  authority  through 
the  consensus  of  a  general  council 
between  1727  and  1870.  These  people 
continuously  petitioned  the  colcMual  and 
state  authorities  of  Massachusetts 
during  this  period.  State  records 
acknowledge  that  between  1814  and 
1862  these  Indians  were  essentially 
autonomous  and  self-governing.  In  1862 
the  State  imposed  greater  jurisdictional 
control  over  Gay  Head  by  establishing  it 
as  an  Indian  district.  Full  state 
citizenship  was  extended  to  the  Gay 
Head  Indians  in  1869,  and  in  1870  the 
State  incorporated  Gay  Head  as  a 
township.  After  that  date,  the  State  did 
not  officially  recognize  the  existence  of 
a  tribal  entity  at  Gay  Head  until  1976. 

Following  incorporation  as  a  town,  the 
Indians  at  Gay  Head  lost  their  poUtical 
authority  and  influence  as  a  tribal  group. 
The  group's  acknowledgment  petition 
maintains  that  the  "imposed"  town 
government  structure  was  adopted  by 
the  Indians  as  their  tribal  governing 
body  until  1972.  the  year  in  which  the 
Wampanoag  Tribal  Council  of  Gay 
Head  was  formed.  However,  the  existing 
sources  indicate  that  although  the  town 
government  was  dominated  by  Indian 
descendants,  in  substance  and  form  it 
was  indistinguishable  from  any  other 
small  New  England  town.  It  took  no 
actions  which  might  be  interpreted  as 
primarily  benefitting  the  Gay  Head 
Indians  as  a  tribal  group,  and  a  number 
of  its  officers  were  not  of  Gay  Head 
Indian  descent  There  is  some  evidence, 
in  fact,  that  it  actually  spumed  Indian 
activities  and  identification  and  rejected 
formal  alliances  with  other  Indians 
groups  and  communities. 

Unlike  any  other  tribal  government, 
the  town  government  was  mandated  by 
State  law  to  accept  legal  responsibility 


for  an  increasing  number  of  non-Indian 
residents,  while  it  had  no  legal  authority 
over  the  significant  number  of  Gay  Head 
Indian  desceodanU  who  Left  the  town. 
No  evidence  was  found  to  indicate  that 
town  officials  exerted  any  informal 
political  influence  or  control  over  the 
non-resident  Gay  Head  Indian 
descendants  or  that  the  noo-residents 
participated  in  the  political  process 
within  the  town.  Nor  could  it  be 
established  that  sustained  political 
infiuence  or  authority  was  maintained, 
within  the  Gay  Head  community  outside 
the  town  government  throogh  any 
formal  or  informal  group  structure  or 
process.  Neither  has  it  been 
demonstrated  that  the  Wampanoag  / 

Tribal  Council  of  Gay  Head,  Inc.,  formed  / 
in  1972.  has  exercised  significant  / 

political  influence  or  authority  over  the  |     z' 
Gay  Head  Indian  descendants.  This       L/ 
organization  does  not  have  a  substantial 
base  of  pohtical  support  in  its  claimed 
membership,  either  in  Gay  Head  or 
elsewhere.  The  Tribal  Council  has  not 
succeeded  either  in  creating  interest  in 
the  issues  defined  by  its  leadership  as 
important  or  in  promoHng  attendarrce 
and  participation  in  group  activities. 

The  group's  governing  document 
describes  how  membership  is 
determined  end  how  the  group  governs 
its  affairs  and  its  members. 
Approximately  98  percent  of  the  521 
members  can  demonstrate  that  they 
meet  the  group's  membership 
requirement.  Documentary  evidence 
exists  estabHshing  their  ancestry  back 
to  the  historical  tribe  as  it  existed  in 
1792. 

No  evidence  was  found  that  the 
members  of  the  Wampanoag  Tribe 
Council  of  Gay  Head,  Inc.,  are  members 
of  any  other  Indian  tribe  or  that  the 
group  or  its  members  have  been  the 
subject  of  Federal  legislation  which  has 
expressly  terminated  or  forbidden  a 
relationship  with  the  United  States 
Government. 

Based  on  this  preliminary  factual 
determination,  we  conclude  that  the  Gay 
Head  Wampanoags  meet  criteria  a,  d,  e, 
f,  and  g,  but  do  not  meet  criteria  b  and  c 
of  S  83.7  of  the  Acknowledgment 
regulations  (25  CFR  Part  83). 

Section  83.9(g}  of  the  regulations 
provides  that  any  individual  or 
organization  wishing  to  challenge  the 
proposed  finding  may  submit  factual  or 
legal  arguments  and  evidence  to  rebut 
the  evidence  relied  upon.  This  material 
must  be  submitted  within  120-day8  from 
the  date  of  publicaHon  of  this  notice. 

Under  f  83.9(f)  of  the  Federal 
regulations,  a  report  summarizing  the 
evidence  for  the  proposed  decision  will 
be  available  to  the  petitioners  and 
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interested  parties  upon  written  request 
Comments  and  requests  for  a  copy  of 
the  report  should  be  addressed  to  the 
Office  of  the  Assistant  Secretary — 
Indian  Affairs,  1951  Constitution 
Avenue,  NW.,  South  Interior  Building, 
Room  32,  Washington,  DC  20245, 
Attention:  Branch  of  Acknowledgment 
and  Research. 

After  consideration  of  the  written 
arguments  and  evidence  rebutting  the 
proposed  finding  and  within  60  days 
after  the  expiration  of  the  120-day 
response  period,  the  Assistant  Secretary 
will  publish  the  final  determination 
regarding  the  petitioner's  status  in  the 
Federal  Register  as  provided  in  S  B3.9(h). 

If  at  the  expiration  of  the  120-day 
response  period  this  proposed  finding  is 
confirmed,  the  Assistant  Secretary,  in 
accordance  with  S  83.9(j),  will  analyze 
and  forward  to  the  petitioner  other 
options,  if  any,  under  which  the 
petitioner  might  make  application  for 
services  or  other  benefits. 
Ron  O.  Swbmnet, 
Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  86-14684  Filed  6-27-86;  8:45  am] 
BiujNe  COOS  ai«-o>-ii 


Bureau  of  Land  Management 

Action  To  Prepare  for  Timber  for  Sale 
Under  the  Provisions  of  House  Joint 
Resolution  465;  Medf  ord  District,  OR 

AQEtiCV:  Bureau  of  Land  Management, 

Interior. 

AcnoN:  Final  notice  of  action  to  prepare 

timber  for  sale  under  the  provisions  of 

House  Joint  Resolution  465. 

suMMAfiY:  House  Joint  Resolution  465 
(Pub.  L.  99-190)  directs  the  Secretary  of 
the  Interior  to  sell  timber  returned  to  the 
United  States  under  the  Federal  Timber 
Contract  Payment  Modification  Act 
(Pub.  L.  98-478)  to  the  extent  necessary 
to  achieve  sale  of  the  full  annual 
allowable  cut  for  Fiscal  Years  1985  and 
1986  in  the  Medford  District  of  the 
Bureau  of  Land  Management 

To  implement  the  requirements  of 
House  Joint  Resolution  465,  the  Medford 
District  will  offer  for  sale  in  this  Fiscal 
Year  213  million  board  feet  of  new 
timber  and  all  timtter  not  sold  in  Fiscal 
Year  1965.  Pursuant  to  the  congressional 
mandate  to  achieve  the  full  allowable 
cut  for  Fiscal  Years  1985/1986  as 
directed  by  House  Joint  Resolution  465, 
if  any  of  these  sales  are  enjoined,  stayed 
or  otherwise  delayed  by  reason  of 
judicial  review  or  administrative  appeal, 
the  Secretary  of  the  Interior  will  offer  as 
a  substitute  sale  a  nearty  equal  volume 


of  timber  in  the  Medford  District  from 
that  returned  to  the  United  States  under 
the  Federal  Timber  Contract  Payment 
Modification  Act.  House  Joint 
Resolution  465  provides  that  any 
decision  by  the  Secretary  to  sell  the 
returned  Umber  shall  not  be  subject  to 
judicial  review. 

EFFECTIVE  DATE:  April  14, 1986. 

AOORESS:  Any  suggestions  or  Inquiries 
should  be  sent  to:  Director  (230),  Bureau 
of  Land  Management  Room  5626,  Main 
Interior  Bldg.,  1800  C  Street,  NW.. 
Washington.  DC  20240. 

FOH  furtheh  mformation  contact: 

Chuck  F^ost  (202)  653-8864  or  Dave 
Estola  (503)  231-6837. 

SUPPLEMENTARY  INFORMATION:  A  notice 

of  action  to  prepare  for  sale  timber 
under  the  provisions  of  House  Joint 
Resolution  465  was  published  in  the 
Federal  Register  on  April  14, 1988  (51  FR 
12657),  and  the  public  was  invited  to 
review  the  proposed  substitute  sales, 
ratings  and  environmental  studies  and 
make  comments  for  30  days.  No  public 
comments  were  received  during  the 
comment  period. 

The  Bin-eau  of  Land  Management 
recommended  that  the  Secretary  of  the 
Interior  permit  the  modification  of  sales 
1  through  22,  25  through  27.  31,  33,  35 
and  36,  39  and  44.  Those  sales  were 
listed  in  the  notice  of  April  14, 1986, 
Modifications  include  changing 
silvicultural  prescriptions  from 
shelterwood  to  clearcut;  removal  of 
cutUng  units  located  on  trial  harvest 
lands  which  are  not  currently  needed  for 
studies  under  the  Forestry  Intensified 
Research  program:  and  modifications  of 
units  to  provide  increased  protection  for 
other  resources  such  as  riparian  areas 
and  wildlife  habitat.  The  m'odifications 
are  in  conformance  with  the 
enviroimiental  impact  statements  for  the 
Josephine  and  Jackson/Klamath  master 
units  and  with  the  supplemental 
environmental  impact  statement  for  the 
Medford  District  timber  management 
program.  The  Bureau  also  recommends 
combining  Little  Lo  Cal  (Sale  No.  17) 
and  Logan  Cut  (Sale  No.  19)  into  one 
sale,  combining  Toad  Ditch  (Sale  No.  22) 
and  Lucky  Seven  (Sale  No.  44)  into  one 
sale  and  combining  Long  Gulch  (Sale 
No.  35)  and  Missouri  Mason  (Sale  No. 
39)  into  one  sale  because  of  common 
access,  of  common  rock  resource  for 
surfacing  roads  and  of  the  relatively 
close  vicinity  of  the  sales  to  one 
another.  The  recommended 
modifications  do  not  alter  the  original 
environmental  rating  of  any  sale.  The 


Bureau  of  Land  Management  also 
recommends  rearrangement  of  sale 
priority  to  facilitate  modification  of 
sales. 

The  Secretary  of  the  Interior  concurs 
with  the  recommendations  of  the  Bureau 
of  Land  Management. 

The  Secretary  of  the  Interior, 
therefore,  directs  the  Bureau  of  Larrd 
Management  to  offer  sales  of  timber 
from  the  following  list  of  sales,  in  the 
order  designated,  as  other  planned  sales 
are  enjoined,  stayed  or  otherwise 
delayed  by  judicial  review  or 
administrative  appeal: 

1.  Logan  Lo  Cal  (Combined  Little  Lo 
Cal  and  Logan  Cut). 

2.  Deer  Dear. 

3.  J-Root. 

4.  Stratton  Ridge. 

5.  Susan  Creek. 

6.  Windy  Dutchman. 

7.  North  Fork  Butte  Creek. 

8.  Jackass  Thinning. 

9.  Cow  Overlook. 

10.  Rattlesnake. 

11.  Cleveland  Combo. 

12.  Anaktuvak. 

13.  Archer  McNabb. 

14.  Hot  Loft. 

15.  Snow  Rerun. 
16. 14  Stings. 

17.  Hewitt  Creek. 

18.  Rum  Creek. 

19.  Slippery  Chicken. 
20. 19  Reasons. 

21.  Southside  II. 

22.  Lucky  Toad  (Combination  of  Toad 
Ditch  and  Lucky  Seven). 

23.  Esmond  Mountain. 

24.  Wilcox  Peak. 

25.  Willow  Creek. 

26.  Salt  Lick. 

27.  Headwaters. 

28.  Long  Missouri  (Combined  Long 
Gulch  and  Missouri  Mason). 

29.  Spike  II. 

30.  Murphy  Gulch. 

31.  Pop  Rock. 

32.  Dead  Indian  Creek. 

33.  Woodford  Creek. 

34.  Eastman  Gulch. 

35.  Peters  Pride. 

36.  Bull  Run. 

37.  Wildcat. 

38.  Malone  Creek. 

39.  Cold  Springs. 

40.  West  McGinnis. 

41.  West  Panther  Salv. 

42.  Mules  Noses. 

43.  Mules  End. 

44.  Starveout 

45.  Flying  W. 
46  Rockhead  II. 

47.  Pennington  Water. 

48.  Skull  Creek. 
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In  offering  these  sales  in  the  order 
designated,  the  total  volume  must 
approximate  the  total  volume  of  any 
delayed  sales. 

Any  sale  substitued  by  the  Bureau  of 
Land  Management  pursuant  to  this 
notice  is  a  final  action  under  House  Joint 
Resolution  465. 
|.  Steven  Griles, 

Assistant  Secretary  of  the  Interior. 
June  24.  t98& 
|FR  Doc.  86-14874  Filed  8-27-«6;  8:45  am) 

MLUNGCOOC  4310-«4-M 


Minerals  Management  Service 

OH  and  Gas  Operations  on  ttie  Outer 
Continental  Shelf  (OCS);  Availabliity  of 
Revised  Lease  Form 

agency:  Minerals  Management  Service 
(MMS).  Interior. 

ACTKMC  Notice  of  availability  of  revised 
lease  form. 

SUMMARY:  This  Notice  informs  the 
public  of  the  availability  of  information 
copies  of  Lease  Form  MMS-2005  (March 
1986).  This  form  supersedes  Form  MMS- 
2005  (August  1982). 

EFFECTIVE  DATE:  The  effective  date  of 
the  revised  form  will  be  immediate  upon 
publication  of  this  Notice,  and  the 
revised  form  will  be  referenced  in  future 
Notices  of  OCS  oil  and  gas  lease  sales. 
SUPPLEMENTARY  INFORMATION:  Details 

of  the  revisions  were  published 
November  22, 1983,  in  the  Federal 
Register  (48  FR  52777).  The  changes 
were  made  to  clarify  and  otherwise 
improve  the  form. 

Potential  bidders  and  others  may 
obtain  copies  of  the  revised  form  from 
any  of  the  following  MMS  offices: 
Regional  Supervisor,  Leasing  and 
Environment,  Alaska  OCS  Region. 
Minerals  Management  Service,  P.O. 
Box  101159,  Anchorage,  Alaska  99510. 
Telephone:  (907)  261^*045 
Regional  Supervisor,  Leasing  and 
Environment.  Atlantic  OCS  Region. 
Minerals  Management  Service.  1951 
Kidwell  Drive,  Suite  601,  Vienna, 
Virginia  22180,  Telephone:  (703)  285- 
2165 
Public  Information  Unit.  Gulf  of  Mexico 
OCS  Region,  Minerals  Management 
Service,  1420  South  Clearview 
Parkway,  New  Orleans,  Louisiana 
70123-2394.  Telephone:  (504)  736-2519 
Regional  Supervisor,  Leasing  and 
Environment,  Pacific  OCS  Region. 
Minerals  Management  Service,  1340 
West  Sixth  Street.  Room  244,  Los 
Angeles,  California  90017.  Telephone: 
(213)  894-6775 


Dated:  |une  23, 1966. 
|oluiB.IUgg. 

Associate  Director  for  Offshore  Minerals 
Management 

(FR  Doc.  86-14651  Piled  5-27-86:  8:45  am] 
MLUNQ  COOe  4110-MR-M 

INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  notice 
is  hereby  given  of  the  seventy-seventh 
meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD)  on  July  24. 1988. 

The  purposes  of  the  meeting  are  to 
consider  matters  such  as  the  following: 
to  hear  a  presentation  given  by  the 
Deputy  Assistant  Administrator  of  the 
Latin  American  Bureau  of  A.I.D.  on 
AID'S  programs  and  plans  in  the 
Caribbean  Basin:  to  review  a  report  by 
the  JCARD  Panel  on  current  and 
proposed  budget  allocations;  to  review  a 
proposal  on  BIFAD  subcommittee 
structure  and  to  receive  a  status  report 
on  the  AID  Matching  Support  Grant 
Program. 

The  meeting  will  be  held  at  9:00  a.m. 
and  adjourn  at  12:30  p.m.  on  July  24th. 
The  meeting  willl  be  held  in  the  Pan 
American  Health  Organization  Building. 
525  23rd  Street,  NW.,  Washington,  DC 
20037.  Any  interested  person  may 
attend,  may  present  oral  statements 
with  the  Board  before  or  after  the 
meeting,  or  may  present  oral  statements 
in  accordance  with  procedures 
established  by  the  Board,  and  to  the 
extent  the  time  available  for  the  meeting 
permits. 

Erven  J.  Long,  Director,  Research  and 
University  Relations.  Bureau  for  Science 
and  Technology,  Agency  for 
International  Development,  is 
designated  as  AID  Advisory  Committee 
Representative  at  ths  meeting.  It  is 
suggested  that  those  desiring  further 
information  write  to  him  in  care  of  the 
Agency  for  International  Development, 
International  Development  Cooperation 
Agency,  Washington.  DC  20523,  or 
telephone  him  at  (703)  235-8929. 

Dated:  )une  25, 1986. 
Eien  |.  Long. 

A.I.D.  Advisory  Committee  Representative. 

Board  for  International  Food  and  Agricultural 

Development 

(FR  Doc.  88-14882  Filed  6-27-88;  8:45  am) 

BKUNO  COOC  •1M-0t-« 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  Na  30649] 

Atlanta  and  West  Point  RaU  Road  Co^ 
Merger;  Seaboard  System  Rail  Road, 
Inc^  Exemption 

Atlanta  and  West  Point  Rail  Road 
Company  (AWP)  and  Seaboard  System 
Railroad.  Inc.  (SBD).  have  entered  into 
an  agreement  providing  for  the  merger 
of  AWP  into  SBD.  SBD  owns  all  the 
outstanding  stock  of  AWP,  which 
operates  a  short  line  of  railroad  between 
Atlanta  and  West  Point,  AL  No 
significant  changes  in  operations  or 
services  are  contemplated.  The  merger 
is  intended  merely  to  simplify  SBDs 
corporate  structure  and  to  eliminate  a 
corporate  entity  that  no  longer  serves 
any  practical  purpose.  The  merger  will 
be  consummated  on  June  30. 1986. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  under  49  CFR  1180.2(d)(3) 
from  prior  approval.  The  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected 
pursuant  to  New  York  Dock  Ry.— 
Control— Brooklyn  Eastern  Dist.  360 
I.C.C.  80  (1979). 

Dated:  June  17. 1986. 

By  the  Commission,  Louis  E.  Gitomer. 
Acting  Director,  Office  of  Proceedings. 
NoreU  R.  McGee. 
Secretary. 
(FR  Doc.  86-14652  Filed  6-27-88;  8:45  amj 

MLUNQ  COOC  703S-01-II 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Pacific  Telesls  Group, 
and  Communications  Industries,  Inc^ 
Comment  and  Response  on  Proposed 
Consent  Decree  Judgement 

Pursuant  to  the  Antitrust  Porcedures 
and  Penalties  Act.  15  U.S.C.  16(a)  and 
(b),  the  United  States  publishes  below 
the  comment  it  received  on  a  proposed 
consent  decree  judgment  in  United 
States  V.  Pacific  Telesis  Group,  and 
Communications  Industries,  Inc.,  Civil 
Action  No.  CV-86-129&-RMT.  United 
States  District  Court  for  the  Central 
District  of  California,  together  with  the 
response  of  the  United  States  to  this 
comment. 
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Copies  of  the  response  and  the  public 
comment  are  available  on  request  for 
inspection  and  copying  in  Room  7233, 
Legal  Procedure  Unit.  Department  of 
Justice,  Washington,  DC,  and  for 
inspection  at  the  Offices  of  the  Clerk  of 
the  United  States  District  Court  for  the 
Central  District  of  California,  in  Los 
Angeles. 

Note.— The  exhibits  referenced  are  not 
included  in  this  Federal  Regieler  document. 
Joseph  H.  Widmar, 
Director  of  Operations  Antitrust  Division. 

United  States  District  Court  for  the  Central 
District  of  Cafifomia 

[No.  CV-86  1298) 

United  States  of  America,  Plaintiff,  v. 
Pacific  Telesis  Croup  and  Communications 
Industries.  Inc.,  Defendants. 

Comments  of  McCaw  Cellular 
Communications.  Inc.  in  Opposition  to  Entry 
of  the  Porposed  Final  Judgment 

McCaw  Cellular  Communicationa.  btc 
("McCaw")  submits  these  «vritten  comments 
to  the  United  States  Department  of  Justice 
pursuant  to  Section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C 
i  16(b))  and  in  response  to  the  Notice 
published  in  the  Federal  Register  on  March 
la  1986.  51  FR  9283  (March  18, 1986). 

A.  Interest  of  McCaw 

McCaw  is  a  diversified  communications 
company  with  interests  in  a  number  of 
Calfomia  non-wireline  cellular  telephone 
systems,  including  the  cellular  systems  that 
serve  or  will  serve  San  Francisco,  San  Jose, 
Sacramento,  Stockton,  Napa-Vallejo-Fairfield 
and  Fresno  in  Northern  California. 

As  the  result  of  the  acquisition  of 
Communications  Industries.  Ina  ("CI")  by 
defendant  Pacific  Telesis  ("Telesis").  the 
competitor  overlap  l>etween  wireline  and 
non-wireline  cellular  telephone  carriers  in 
Northern  California  alluded  to  in  Footnote  6 
of  the  Competitive  Impact  Statement  ("CIS") 
will  be  exacerbated  because  Telesis  will 
obtain  Cl's  partnership  interest  in  the  Bay 
Area  Cellular  Telephone  Company 
("BACTC").  Moreover,  Footnote  6  is  incorrect 
and  misleading  with  respect  to  the 
competitive  situation  in  the  San  Francisco- 
Sacramento  area.  Contrary  to  the  implication 
of  Footnote  6,  competition  may  l>e 
sul»lantially  lessened  in  San  Francisco, 
Sacramento  and  other  adjacent  areas  in 
Northern  California  because  Telesis,  as  a 
wireline  cellular  carrier  with  partnership 
interests  in  most  of  the  wireline  cellular 
carriers  in  the  region,  is  obtaining  interests  in 
BACTC,  a  non-wireline  cellular  carrier  in  the 
region. 

B.  Acquisition  of  a  Non-  Wireline  Cellular 
Carrier  by  a  Wireline  Cellular  Carrier  With 
Interests  in  the  Same  Region  Will  Lessen 
Competition 

Telesis  is  a  "wireKne  cellular  carrier" 
throughout  California.  It  holds  controlling 
interests  in  the  Los  Angeles.  San  Diego. 
Sacramento,  and  Oxnard-Simi-Ventura, 
California  wireline  cellular  systems. 


Complaint  ^5.  Moreover,  Telesis  also 
controls,  or  will  control,  wireline  cellular 
systems  in  Stockton,  Modesto  and  Merced. 
California.  And  it  owns  or  will  own 
partnership  interests  in  almost  every  other 
Northern  California  wireline  cellular  system. 
In  conjunction  with  GTE  Mobilnet.  Contel 
Mobilcom  and  other  wireline  telephone 
companies.  Telesis'  Northern  Cahfomia 
wireline  partnership  interests  include  or  will 
include  Santa  Rosa,  Santa  Cruz  and  Salinas- 
Seaside-Monferey.  Moreover,  according  to  a 
1984  agreement,  these  Telesis-owned 
Northern  California  wireline  cellular  systems 
will  l>e  operated  out  of  San  Francisco-San 
Jose  by  Mobilnet,  the  wireline  cellular 
competitor  to  BACTC.* 

Adjacent  cellular  carriers  have  mterests  in 
cooperating  with  each  other  to  realize 
economies  of  scale  and  integration,  as  well  as 
enhanced  business  opportunities  in  a  natural 
geographic  extension  of  their  operations. 
Wireline  systems,  such  as  those  owned  by 
Telesis,  cooperate  with  wireline  systems;  and 
non-wirelines  cooperate  with  non-wirelines. 
There  are  technical  and  other  practical 
reasons  for  doing  so.  For  example,  wireline 
cellular  companies  owned  by  conventional 
telephone  companies  like  Telesis  are 
uniformly  allocated  a  discrete  block  of  333 
radio  chaiuiels  which  are  referred  to  as  Block 
B  channels.  Non-wirelines  are  allocated  333 
Block  A  channels.  Only  two  cellular 
companies  are  licensed  in  each  geographic 
area.  One  is  the  "Block  B"  cellular  company 
that  is  owned  by  the  local  conventional 
wireline  telephone  companies.  The  other  is 
the  "Block  A"  cellular  company  that  is  owned 
by  companies  not  engaged  in  conventional 
wireline  telephone  service,  or  "non-wireline" 
companies  like  McCaw.  As  the  result  of  the 
Block  A  and  Block  B  channel  assignments, 
adjacent  systems  assigned  to  the  same  block 
of  channels  must  coordinate  with  each  other. 

The  l>enefits  of  region-wide  coordination 
were  recognized  in  1982  and  confirmed  in 
1964  when  the  California  wireline  cellular 
companies  carved  up  the  wireline  cellular 
areas  in  the  state  so  that  each  one  would 
control  a  numl>er  of  adjacent  wireline  cellular 
licensees.  In  so  doing,  Telesis  and  the  other 
cellular  wireline  carriers  gave  recognition  to 
the  regional  nature  of  the  cellular  telephone 
business.  Telesis  coordinates  its  Los  Angeles 
wirehne  cellular  system  with  the  adjacent 
Oxnard-Simi-Ventura  wireline  cellular 
system.  Indeed,  the  two  were  joined  together 
under  common  ownership  to  create  a  single 
wide-area  wireline  cellular  system.  Telesis' 
Los  Angeles  wireline  partnership  agreement 
tvith  GTE  Mobilnet  Contel  Mobik»m  and 
United  States  Cellular  Company  required 
annexation  of  adjacent  cellular  systems. 
"Applications  of  the  [Telesis] ...  to  provide 
Cellular  Service  in  areas  adjoining  the  [Los 
Angeles]  SMSA  shall  be  deemed  to  t>e  made 
on  behalf  of  the  Partnership. .  .  ."*  The  Los 


Angeles  wireline  partnership  agreement  also 
provides  that  Telesis  has  power  to  apply  on 
behalf  of  the  partnership  to  the  FCC  for 
permits  and  licenses  to  provide  cellular 
service  in  areas  adjoining  Los  Angeles  where 
such  adjoining  areas  have  "a  community  of 
interest  and  where  such  expanaion  appears 
to  be  economically  justifiable  and  would 
result  in  cellular  service  being  provided  .  .  . 
in  a  unified  area  .  .  ."*  Similarly,  the  Los 
Angeles  wireline  partnership  agreement 
anticipates  negotiation  of  'Mutually 
acceptable  arrangements  with  other  wireline 
carriers"  to  provide  unified  service  in 
adjacent  areas.* 

The  wireline  and  non-wirehne  cellular 
systems  in  San  Francisco  and  San  Jose  have 
each  been  joined  together  into  their 
respective  unified  systems.  And,  as  the 
agreement  in  Exhibit  A  indicates,  Mobilnet's 
wireline  system  in  San  Francisco  will  expand 
further  in  conhmchon  with  adjacent  wireHne 
systems  in  Northern  California. 

Telesis'  acquisition  of  CTs  partnership 
interest  in  the  Bay  Area  Cellular  Telephone 
Company  ("BACTC"),  the  nonwirelinc 
cellular  carrier  in  San  Francisco-San  Jose, 
makes  impossible  the  type  of  cooperation 
and  expansion  that  wireline  carriers  such  as 
Telesis  have  enjoyed  in  Los  Angeles,  San 
Francisco  and  elsewhere,  because  Telesis 
owns  and  controls  most  of  the  wireline 
cellular  systems  adjacent  to  the  San 
Francisco-San  Jose  area. 

For  example,  BACTC  can  neither  merge 
with  nor  cooperate  with  the  adjacent  non- 
wireline  systems  in  Sacramento  or  Stockton 
when  Telesis  controls  the  competing  wireline 
systems  in  the  two  areas.  In  fact  Telesis  has 
an  overwhelming  incentive  to  decide  against 
such  expansion.* 

Indeed,  there  is  evidence  that  Telesis  acted 
to  prevent  coordination  between  BACTC  in 
the  non-wireline  cellular  carrier  in 
Sacramento.  For  example,  Telesis  uses 
American  Telephone  4  Telegraph  Company 
("AT4T')  cellular  equipment  in  Los  Artgeles 
and  Oxnard-Simi-Ventura.  ATftTs 
disbtributed  switching  is  ideal  for  linking' 
adjacent  cellular  systems.  It  is  tielieved  that 
AT&T  equipment  is  also  used  in  Telesis' 
adjacent  San  Diego  cellular  system.  Yet 
Telesis  voted  against  ATaT  equipment  in  the 
BACTC  partnership  and  in  favor  of  another 
manufacturer's  equipment  that  does  not  offer 
this  advantage.  It  did  so  after  t>eing  informed 
that  the  Sacramento  non-wireline  system 
desired  to  coordinate  with  BACTC 

The  coochision  follows  that  competition  to 
provide  coordinated,  unified  cellular  service 
in  Northern  California  will  be  eliminated 
unless  Telesis  is  enjoined.  Moreover,  wireline 
companies  like  Telesis  will  be  encouraged  to 
purchase  interests  in  adjacent  non-wirelinaa 
to  prevent  regional  competition  from  taking 
place.  Economies  in  switching,  mariieting. 


■  Exhitiil  A.  February  3. 1984  Agreement  l>etween 
CTE  Mobilnet  Incorporated.  Conlel  Mobilcom.  Inc. 
and  PacTel  Mobile  Acced,  Appendix  at  p.  7-8. 

■  Exiiibit  a  Article  VIII.  |  8.&  p.  Z2.  The  Mobilnet 
San  lose  wireline  partnership  agreement  conlaim  a 
similar  provision.  Exhibit  C  Article  VUL 1  S.S,  p.  22. 


>  Exhibit  a  Article  VIL  1 7.2(0.  P-  1S-1&  Extiibit 
C  the  San  )o«e  Agreement  »  similar  Article  VII. 
1  7,2(0,  P- 18. 

*  Exhibits  B  and  C,  Article  V,  1  S.4,  p.  14. 

*  Due  to  Its  partnership  interest  in  BACTtX  which 
gives  it  rights  to  BACTCs  competrttve  information, 
Telesis  wHI  ateo  have  advance  knowledge  of 
BACTCs  strategy  with  regard  to  coordination  with 
adjacent  non-wireline  cellular  systems. 
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advertising,  system  design  and  management 
of  adjacent  non-wirelines  will  be  precluded. 
Consumers  will  suffer  because  competition  to 
provide  better,  cheaper,  more  efficient 
cellular  service  to  the  public  will  be 
sacrificed. 

C  The  Competitive  Impact  Statement  is 
Flawed 

For  the  foregoing  reasons,  the  CIS  is  flawed 
to  the  extent  that  the  Department's  suit  and 
its  revocable  agreement  to  entry  of  the 
proposed  final  judgment  relies  on  the 
incorrect  premise  articulated  in  Footnote  6  of 
the  CIS  that  Telesis'  acquisition  of  CI  appears 
less  likely  to  reduce  competition  in  Northern 
California  than  the  partner  overlap  alleged  in 
the  ComplainL  As  we  have  shown,  the 
competitor  overlap  in  Sa^  Francisco,  and  the 
adjacent  Northern  California  area,  where 
Telesis  will  be  both  a  wireline  and  non- 
wireline  carrier  will  injure  competition  and 
must  be  enjoined.  This  problem,  of  course, 
can  best  be  cured  by  removing  Telesis  from 
BACTC* 

D.  The  Decree  is  Not  in  the  Public  Interest 

Because  the  relief  contained  in  the 
proposed  decree  is  not  broad  enough  to  solve 
the  Northern  California  competitive  problems 
created  by  Telesis'  acquisition  of  CI's  interest 
in  BACTC,  the  Department  of  justice  should 
withdraw  its  consent  to  the  decree. 
Moreover.  Footnote  6  to  the  CIS  should  be 
corrected. 

Concluaion 

For  the  foregoing  reasons,  the  Department 
should  withdraw  its  consent  and  seek 
broader  relief  against  Telesis  to  remove  it 
from  the  BACTC  non-wireline  partnership. 

May  19. 1986. 

Respectively  submitted, 
John  H.,  Shenefield. 
Peter  EL  Halle. 
Patricia  W.  Workman. 
Morgan,  Lewis  &  Bockius 
laoo  "M" Street.  NW.,  Washington.  DC 20036, 
(202)872-5000. 

United  SUtes  District  Court  for  the  Central 
District  of  California 
(No.  CV-86-1296-RMT1 

United  States  of  America  Plaintiff,  v. 
Pacific  Telesis  Group,  and  Communications 
Industries.  Inc.  Defendants. 

Response  of  the  United  Slates  to  Public 
Comments  and  Motion  of  the  United  States 
for  Entry  of  Final  |udgntent 

Pursuant  to  section  2(b)  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.S.C 
I6(b)-l6(g))  (the  "APPA "),  the  United  States 
of  America  hereby  files  its  Response  to 
Public  Comments  and  moves  for  entry  of  the 
proposed  Final  judgment  against  Pacific 
Telesis  Group  ("Telesis  ")  and 
Communications  Industries,  Inc.  ("CI")  in  this 
civil  antitrust  proceeding. 


*  Unlike  the  allegations  in  the  Complaint  this 
problem  hat  nothing  to  do  wtth  McCaw'i  \x\n%  a 
partner  in  both  BACTC  and  the  adjacent 
Sacramento  noa-wlreline  system. 


L  Introduclioa 

This  action  began  on  February  28, 1986, 
when  the  United  States  filed  a  complaint 
alleging  that  one  aspect  of  the  proposed 
acquisition  of  C!  by  Telesis  would  violate 
section  7  of  the  Clayton  Act  (15  U.S.C.  18) 
and  section  1  of  the  Sherman  Act  (15  U.S.C 
1).  The  complaint  alleged  that,  as  a  result  of 
the  acquisition,  Telesis  would  become  a 
partner  with  LIN  Cellular  Communications 
Corporation  (UN)  in  one  of  the  two  cellular 
systems  in  Dallas-Fort  Worth,  Texas,  thereby 
increasing  the  potential  for  collusion  between 
Telesis  and  UN,  the  only  two  firms  in  the  Los 
Angles  cellular  market.  Thus,  the  effect  of  the 
acquisition  might  be  substantially  to  lessen 
competition  in  the  provision  of  cellular 
telephone  service  in  Los  Angles,  California. 
The  complaint  requested  that  Telesis  be 
required  to  divest  its  interest  In  the  Dallas- 
Forth  Worth  cellular  system  or  that  other 
appropriate  relief  be  granted  to  prevent 
Telesis  from  participating  in  or  gaining  access 
to  confidential  information  about  the  Dallas- 
Fort  Worth  cellular  system. 

Also  on  February  28. 1988.  the  United 
States  filed  a  stipulation  among  the  United 
States.  Telesis  and  CI  for  entry  of  the 
proposed  Final  judgment,  and  a  Competitive 
Impact  Statement  explaining  the  basis  for  the 
complaint  and  for  the  United  States' 
conclusion  that  entry  of  the  proposed  Final 
Judgment  would  be  in  the  public  interest.  The 
proposed  Final  Judgment  largely  eliminated 
the  anticompetitve  effects  alleged  in  the 
complaint  by  restricting  Telesis  to  an 
essentially  passive  role  in  the  Dallas-Fort 
Worth  cellular  system. 

The  stipulation  provides  that  the  Final 
Judgment  may  be  entered  by  the  Court  after 
completion  of  the  procedures  required  by  the 
APPA.  In  order  to  afford  the  public  the 
benefits  of  the  safeguards  contained  in  the 
proposed  Final  Judgment,  Telesis  and  CI 
further  stipulated  to  comply  with  the  terms  of 
the  Final  Judgment  pending  its  entry  by  the 
Court  Entry  of  the  proposed  Final  Judgment 
will  terminate  the  action,  except  that  the 
Court  will  retain  jurisdiction  to  construe, 
modify  or  enforce  the  Final  Judgment. 

n.  CompUanca  With  the  APPA 

Upon  publication  of  this  Response  in  the 
Federal  Register,  the  procedures  required  by 
the  APPA  will  have  been  completed,  and  the 
Court  may  enter  the  proposed  Final 
Judgment. 

A.  Stipulation.  Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

The  United  States  has  caused  the 
stipulation  among  the  parties  for  entry  of  the 
proposed  Final  Judgment,  the  proposed  Final 
Judgment  and  the  Competitive  Impact 
Statement,  in  the  form  prescribed  by  15 
U.S.C.  16(b),  to  be  filed  with  the  Court  and  to 
be  published  in  the  Federal  Register  (51  Fed. 
Reg.  9277,  Mar.  la  1986).  '  It  also  has 


furnished  copies  of  these  documents  to  all 
persons  who  have  requested  them. 

B.  Newspaper  Notices 

The  United  States  has  caused  newspaper 
notices  of  the  proposed  Final  Judgement  and 
its  Competitive  Impact  Statement  to  be 
published  in  the  Washington  Times  and  the 
Los  Angeles  Herald  Examiner  in  accordance 
with  the  procedures  set  forth  in  15  U.S.C  16 
(c).» 

C.  Statements  Regarding  Communications 
As  required  by  15  U.S.C.  16(g),  on  March 

la  1986,  Telesis  and  CI  each  filed  with  the 
Court  a  description  of  communications,  by  or 
on  behalf  of  the  defendants,  with  officers  and 
employees  of  the  United  States  concerning 
the  proposed  Final  Judgment. 

D.  Waiting  Period.  Comments  and 
Publication  of  Comments  and  Response 

The  eo-day  period  provided  by  the  15 
U.S.C  16(d)  for  submission  of  public 
comments  expired  on  May  19, 1986.  The 
United  States  received  only  one  set  of 
comments:  those  were  submitted  to  the 
Department  of  Justice  by  McCaw  Cellular 
Communications,  Inc.  ("McCaw")  on  May  19. 
1986.  In  accordance  with  the  APPA.  the 
United  States  has  evaluated  McCaw's 
comments,  and  responds  to  them  below.  As 
required  by  15  U.S.C.  16(b),  McCaw's 
comments  are  being  filed  with  this  response, 
and  the  Comments  and  this  response  also 
will  be  pubhshed  in  the  Federal  Register. 
Counsel  for  the  United  States  will  inform  the 
Court  when  publication  has  occurred. 

E.  Response  to  Comments 

No  person  other  than  McCaw  questioned 
the  United  States'  conclusioa  explained  in 
the  Competitive  Impact  Statement,  that  entry 
of  the  proposed  Final  Judgment  is  in  the 
public  interest.  Moreover,  McCaw's 
comments  contain  neither  factual  nor  policy 
arguments  that  would  justify  a  judicial 
refusal  to  enter  the  judigment. 

The  issue  in  a  Tunney  Act  proceeding  Is 
"Jwjhether  the  relief  provided  .  .  .  was 
adequate  to  remedy  the  antitrust  violations 
alleged  in  the  complaint"*  McCaw  does  not 
dispute  the  United  States'  conclusion  that  the 
relief  provided  by  the  proposed  Final 
Judgment  effectively  will  remedy  the  antitrust 
violations  alleged  in  the  complaint  i.e.,  the 
potential  anticompetitive  effects  in  the  Los 
Angeles  cellular  market  of  Telesis' 
acquisition  of  an  interest  in  the  Dallas-Fort 
Worth  cellular  system.  Rather,  McCaw 


■  A  copy  of  the  Federal  Register  Notice  is 
■Itadied  to  this  Response  as  Exhibit  A 


*  Copies  of  the  afTidavils  of  publication  are 
attached  to  tliis  Response  as  Exhibit  E 

»  United  States  v.  Bechtel  Corp..  197«-1  Trade 
Gas.  (CCH)  1  62,  429  (N.D.  Gal.  1979).  ofTdeMF.  2d 
660.  665  (9lh  Cir  1961).  cert,  denied.  454  U.S.  1083 
(1962).  See  also.  United  States  v.  National 
Broadcasting  Companies.  449  F.  Supp.  1127. 1144 
(CD,  Cal.  1978)  citing  United  States  v.  Automobile 
Manufacturers  Assn.  307  F.  Supp.  817.  821  (CD.  Cal 
1968).  affd  per  curiam  sub  nam.  City  of  New  York  v. 
United  States.  397  U.S.  248  (1970/: 

"|ljn  evaluating  a  proposed  consent  decree,  one 
highly  significant  factor  is  the  degree  to  which  the 
proposed  decree  advances  and  is  consistent  with 
the  government's  original  prayer  for  relief,  (citations 
omitted  |." 
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contends  that  the  United  States  should  have 
challenged  another  aspect  of  the 
acquisition — Telesis'  acquisition  of  an 
interest  in  the  Bay  Area  Cellular  Telephone 
Company,  the  non-wireline  cellular  carrier  in 
San  Francisco — which  currently  is  the  subject 
of  private  litigation  between  McCaw  and 
Telesis.* 

The  APPA,  however,  does  not  give  a  court 
the  authority  to  order  the  United  States  to  file 
a  broader  complaint  than  the  Department  of 
Justice,  in  the  exercise  of  its  prosecutorial 
discretion,  has  determined  is  appropriate. 
Rather,  the  court  is  to  enter  a  proposed 
judgment  if  it  finds  that  the  judgment  is  in 
the  public  interest:  if  the  court  finds  that  the 
proposed  judgment  is  not  in  the  public 
interest  the  court  may  condition  its  approval 
on  modifications  of  the  judgment'  or  require 
the  United  States  to  proceed  to  trial. 
Moreover,  the  United  States  explained  in  the 
Competitive  Impact  Statement  its  reasons  for 
not  challenging  the  aspects  of  the  acquisition 
to  which  McCaw  objects.*  and  McCaw's 
comments  raise  no  issue  that  has  not  aheady 
been  considered  by  the  United  States.^ 

F.  Public  Interest  Determination 

Before  entering  the  proposed  Final 
Judgment  the  Court  is  to  determine  that  the 
Judgment  is  in  the  public  interest  15  U.S.C. 
16(e).  This  determination  can  properly  be 
made  on  the  basis  of  the  Competitive  Impact 
Statement  and  this  Response.*  Judicial 
precedent  clearly  establishes  that  the 
Department  of  Justice  has  broad  discretion  in 
controlling  government  antitrust  litigation, 
including  negotiating  consent  decrees  and 
determining  whether  such  settlements  are  in 
the  public  interest.*  Thus,  as  this  Court  has 
explained: 


*  McCaw  Comments  at  Z-7.  McCaw  alleges  that 
Telesis'  acquisition  of  Q's  San  Francisco  interest 
will  sulratantially  lessen  competition  in  the  San 
Francisco,  Sacramento  and  other  Northern 
California  cellular  markets. 

'  See  United  States  v.  American  Telephone  and 
Telegraph  Co..  552  F.  Supp.  131  (D.D.C  1962),  affd 
tub  nam.  Maryland  v.  United  Slates.  460  U.S.  1001 
(1963). 

*  Competitive  Impact  Statement  at  7  n.6. 

*  As  noted  in  the  Competitive  Impact  Statement 
(at  14.  section  IV).  entry  of  the  proposed  Final 
judgment  will  neither  impair  nor  assist  the  bringing 
of  any  private  antitrust  damage  actions  under 
section  4  of  the  Clayton  Act  (IS  U.S.C  15).  Thus  it 
will  have  no  effect  as  a  matter  of  law  on  McCaw's 
pending  litigation  against  Telesis  (N.D.  Cal.  No.  C 
85-4004  SW). 

*  The  procedures  of  IS  U.S.C.  16(0  are 
discretionary,  and  a  court  need  not  invoke  any  of 
them  unless  it  believes  that  the  comments  have 
raised  significant  issues  and  that  further 
proceedings  would  aid  the  court  in  resolving  those 
issues.  See  S.  Rep.  93-296.  93d  Cong.  1st  Sess.  6-7 
(1973):  H.R.  Rep.  93-1463. 93d  Cong.  2d  Sesa.  S-0 
(1974). 

*  See  Sam  Fox  Publishing  Co.  v.  United  States. 
see  U.S.  683,  689  (1961):  Swift »  Co.  v.  United  States. 
276  U.S.  311.  331-332  (1928):  United  States  v. 
Gillette.  406  F.  Supp.  713.  716  (D.  Mass.  1975).  As  the 
House  Report  stales,  the  APPA  adopts  prior  law  as 
the  standard  for  review  of  consent  decrees.  HJi. 
Rep.  93-1463,  93d  Cong..  2d  Sesa.  11-12  (1974). 


It  is  not  the  court's  duty  to  determine 
whether  this  is  the  best  possible  settlement 
that  could  be  obtained  if,  say,  the  government 
had  bargained  a  little  harder.  The  court  is  not 
settling  the  case.  It  is  determining  whether 
the  settlement  achieved  is  within  the  reaches 
of  the  public  interest'" 

Accordingly,  since  the  basis  for  the  United 
States'  conclusion  that  the  proposed  Final 
Judgment  is  in  the  public  interest  was  fully 
explained  in  the  Competitive  Impact 
Statement,  and  the  single  set  of  comments 
filed  does  not  raise  any  serious  question 
concerning  the  adequacy  of  the  relief 
obtained  by  the  United  States,  the  Court  may 
enter  the  proposed  Final  Judgment  as  soon  as 
compliance  with  the  APPA  is  completed  by 
publication  of  the  comments  and  Response  in 
the  Federal  Register. 

in.  Conclusion 

For  the  reasons  set  forth  in  the  Competitive 
Impact  Statement  and  this  Response,  the 
Court  should  find  that  the  proposed  Final 
Judgment  is  in  the  public  interest  and  should 
enter  that  judgment  after  publication  of  this 
Response  in  the  Federal  Register. 

Dated:  June  9, 1986. 

Respectfully  submitted, 
Barry  Grossman. 

Chief.  Communications  and  Finance  Section, 
Antitrust  Division. 

Nancy  C  Garrison, 

Michael  L  Volkov. 

Attorneys,  United  States  Department  of 

Justice.  Antitrust  Division.  Washington.  DC 

20530.  (202)  724-6736. 

[FR  Dpc.  86-14347  Filed  6-27-88:  8:45  amj 
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NoUfications,  National  Cooperativa 
Research  International  Mageaium 
Development  Corporation 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  Pub. 
L.  98-462  ("the  Acf'J,  International 
Magnesium  Development  Corporation 
("IMDC")  has  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identity  of 
the  parties  to  a  joint  venture  agreement 
and  (2)  the  nature  and  objectives  of  that 
agreement.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specific  circumstances.  Pursuant 
to  section  6(b}  of  the  Act,  the  identities 
of  the  parties  to  the  agreement  and  its 
general  areas  of  planned  activities  are 
given  below. 


The  parties  to  the  joint  venture  are: 
A/S  Kongsberg  Vapenfabrikk 
Amax  Magnesium 
Billiton  International  Metals  R.V. 
Chromasco,  Division  of  Timminco 

Limited 
Dow  Chemical  U.S.A. 
Hitchcock  Industries,  Inc. 
International  Magnesium  Development 

Corporation 
Magnesium  Elektron  Limited 
Montangessellschaft  mbh 
Norsk  Hydro  A  S 
Northwest  Alloys,  Inc. 
Pechiney  Eiectrometaliurgie 

The  activities  to  be  engaged  in  are  the 
assessment  of  magnesium  technology 
and  development  versus  competing 
materials  for  structural  applications  and 
identification  of  potential  opportunities 
for  further  joint  research. 
Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  86-14709  Filed  6-27-86:  8:45  am] 
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■ "  United  States  v.  National  Broadcasting  Co..  449 
F.  Supp.  1127. 1143  (CD.  Cal.  1978).  quoting  United 
States  v.  Gillette  Co..  406  F.  Supp.  713.  716  (D.  Mass 
1975).  See  also.  e.g..  United  States  v.  Bechtel.  supra. 
648  F.2d  at  666:  United  States  v.  G.  Heileman 
Brewing  C^  563  F.  Supp.  642.  647  (D.  Del.  1983). 


NATIONAL  SCIENCE  FOUNDATION 

Meeting  of  ttie  Arctic  Rve-Year 
Researd)  Plan  Consultative  Workshop 

Notice  of  Meeting 

In  accordance  with  the  Arctic 
Research  and  Policy  Act  of  1984,  Pub.  L 
9&-373.  the  National  Science  Foundation 
announces  the  following  meeting: 

Name  of  Meeting:  Arctic  Five- Year 
Research  Plan  Consultative  Workshop. 

Dates  of  fleeting:  November  17-19, 
1986. 

Place:  Anchorage,  Alaska  (Sheraton 
Anchorage  Hotel). 

Purpose  of  Meeting:  Section  109  of  the 
Arctic  Research  and  Policy  Act  requires 
the  Interagency  Arctic  Research  Policy 
Committee  to  consult  with  a  number  of 
groups  during  development  of  the  Five 
Year  Plan  for  Arctic  research.  That 
responsibility  will  be  fulfilled  in  part  at 
a  Consultative  Workshop  to  be  held  in 
Anchorage,  November  17-19, 1988. 
Representatives  of  the  groups  named  in 
section  109(a)  of  the  Act  (Arctic 
Research  Commission,  Governor  of 
Alaska,  residents  of  the  Arctic,  the 
private  sector  and  public  interest 
groups)  are  invited  to  review,  discuss 
and  comment  on  the  Committee's 
recommendations  and  suggested 
research  plans.  The  meeting  will  also 
provide  an  opportunity  for  members  of 
the  general  public  to  review  and 
comment  on  the  Federal  Five  Year  Plan 
for  Arctic  Research. 

The  Five- Year  Plan  for  Arctic 
Research  is  organized  to  address 
research  needs  in  the  following  areas: 


BEST  COPY  AVAILABLE 
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1.  Arctic  Weather  and  Ice  Dynamics 
Research 

2.  Arctic  Marine  Ecosystems  Research 

3.  Arctic  Land  Based  Environmental 
Research 

4.  Arctic  Energy  and  Mineral  Resources 
Research 

5.  Arctic  Health  Researdi 

6.  Arctic  Coastal  Engineering  Research 

7.  Arctic  Cultural  Research 

Public  Participation:  Thia  meeting  is 
open  to  the  public.  Attendance  by 
representatives  of  groups  named  in  the 
Arctic  Research  and  Policy  Act  is 
strongly  encouraged. 

For  Further  Information:  If  you  are 
interested  in  attending  the  workshop 
and  obtaining  pre-registration  materials, 
or  are  onaUe  to  attend  the  woricshop 
but  would  like  further  information, 
please  write  to  the  following  address: 
Arctic  Five-Year  Research  Plan 
Workshop,  c/o  Tolwrg  Associates.  Inc.. 
Suite  803. 1725  K  Street.  NW.. 

Washington.  DC  20006. 
Information  will  be  mailed  in  late 

August,  1986. 
Costs:  A  fee  of  $25.00  per  person  will 

be  charged  to  defray  the  costs  of 

luncheons  and  coffee. 

|ahn  B.  Tah—dy. 

Executive  Associate  for  Arctic  Science  Policy 

and  Research,  and  Chairman,  Interagency 

Arctic  Research  Policy  Committee  Staff 

Representatives,  Division  of  Polar  Praams. 

National  Science  Foundation. 

[FR  Doc  86-14624  Filed  6-^-86;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  Noa.  50-321  and  50-3661 

Georgia  Power  Co.  et  aL; 
Conaktoratloa  of  Issuance  of 
AnMndments  to  FacWty  Operating 
Uceneee  and  Opportunity  for  Prior 
Hearing 

The  United  SUtes  Nuclear  Regulatory 
Commissioa  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-57 
and  NPF-5  issued  to  Georgia  Power 
Company.  Oglethorpe  Power 
Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia  (the  licensees),  for  operation  of 
the  Edwin  L  Hatch  Nuclear  Plant.  Unit 
Nos.  1  and  2,  respectively,  located  in 
Appling  County.  Georgia. 

In  accordance  with  the  licensees' 
application  for  amendment  dated  March 
27, 1986,  the  amendments  would  modify 
the  Technical  Specifications  for  Hatch 
Units  1  and  2  to: 

(1)  Change  the  Hatch  Unit  1  Reactor 
Protection  System  (RPS)  and  Control 


Rod  Block  Calibration  frequencies  to 
provide  for  consistency  with  the  Hatch 
Unit  2  Technical  Specifications.  This 
change  decreases  the  calibration 
frequency  for  some  items,  increases  it 
for  others  and  removes  the  caUbration 
frequency  requirement  from  still  others. 

(2)  Change  the  RPS  instrument 
functional  test  frequencies  and 
equipment  outage  times  from  both  units 
based  on  General  Electric  Company 
Topical  Report  NEDC-30851P  which 
provides  a  probabilistic  basis  for  RPS 
instrument  functional  test  frequencies 
and  equipment  outage  times.  The  change 
decreases  the  instrument  functional  test 
frequencies  for  some  items  and 
increases  it  for  others.  For  Hatch  Unit  2 
only,  it  also  increases  the  time  allowed 
to  place  an  inoperable  channel  in  the 
tripped  condition. 

Prior  to  issuance  of  the  proposed 
Ucense  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  Commission's  regulations. 
By  July  30, 1988.  the  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  Rules  of  Practice 
for  Domestic  Licensing  Proceedings"  in 
10  CFR  Part  2.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or 
an  Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  S  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 


also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-firee  telephone  call  to  Western 
Union  at  (800)  325-600  (in  Missouri  (800) 
342-6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Mr.  Daniel  R.  Muller: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Executive  Legal  Director. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC.  20555  and  to  Bruce  W. 
Churchill.  Shaw,  Pittman,  Potts  and 
Trowbridge,  1800  M  Street,  NW.. 
Washington,  DC  attorney  for  the 
licensees. 
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Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  March  27, 1986. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW..  Washington. 
DC  20555  and  at  the  Appling  County 
Public  Library.  301  City  Hall  Drive, 
Baxley,  Georgia. 

Dated  at  Bethesda.  Maryland,  this  20th  day 
of  June,  1986. 

For  the  Nuclear  Regulatory  Conunission. 
Daniel  R.  Muller. 

Director.  BWR  Project  Directorate  1t2, 
Division  of  BWR  Licensing. 
(FR  Doc.  86-14703  Filed  6-27-86;  8:45  am) 
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(Doekat  Noa.  50-321  and  50-3661 

Georgia  Poamr  Co.  et  al; 
Coneideratlon  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Prior 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-57 
and  NPF-^  issued  to  Georgia  Power 
Company.  Oglethorpe  Power 
Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia  (the  licensees),  for  operation  of 
the  Edwin  I.  Hatch  Nuclear  Plant  Unit 
Nos.  1  and  2,  respectively,  located  in 
Appling  County,  Georgia. 

In  accordance  with  the  licensees' 
application  for  amendments  dated  April 
15, 1986,  the  amendments  would  modify 
the  Technical  Specifications  for  Hatch 
Units  1  and  2  to:  (1)  Revise  the  operating 
requirements  for  the  rod  worth 
minimizer  and  the  rod  sequence  control 
systems  to  include  the  use  of  the  banked 
position  withdrawal  sequence  control 
rod  withdrawal  procedure  during  the 
first  50  percent  of  withdrawal:  (2) 
remove  the  spent  fuel  storage  linear 
mass  restriction  of  15.2  grams  of 
uranium-235  per  axial  centimeter  of  fuel 
bundle:  (3)  add  maximum  average 
planar  linear  heat  generation  rate 
(MAPLHGR)  limits  for  a  new  fuel  type 
and  for  an  old  fuel  type  with  a  different 
channel  thickness:  and  (4)  correct 
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several  editorial  errors  and  clarify  the 
applicability  of  thermal  limits. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  Commission  regulations. 

By  July  30, 1988,  the  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  faciUty  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  Rules  of  Practice 
for  Domestic  Licensing  Proceedings"  in 
10  CFR  Part  2.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or 
an  Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  soecifically  explain  the  reasons 
why  Int^Vention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspectts)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 


each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docket  Room,  1717  H  Street  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  [in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Mr. 
Daniel  R.  Mullen  Petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555  and 
to  Bruce  W.  Churchill,  Shaw,  Pittman, 
Potts  and  Trowbridge,  1800  M  Street, 
NW.,  Washington,  DC,  attorney  for  the 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  15, 1986,  which 
is  available  for  public  inspection  at  the 
Commission's  Ptiblic  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC 
20555  and  at  the  Appling  County  Public 
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Library.  301  City  Hall  Drive.  Baxley. 
Georgia. 

Dated  at  Bethesda,  Maryland,  this  20th  day 
oflune.  1986. 

For  the  Nuclear  Regulatory  Commission. 

Daniel  R.  MidleT. 

Director.  BWR  Project  Directorate  No.  Z 
Division  of  BWR  Licensing. 
|FR  Doc  86-14704  Filed  6-27-«8;  8:45  am] 
MjjNa  cooc  7sao-oi-« 


{ Docket  No*.  30-07022. 30-19140;  Umiim 
^4o•.  2»-13C1»-02.  20-13*13-03;  EA  »0-171 

Radiation  Technology.  Inc4  Order 
Suspwiding  Ucenaes  (Effective 
Immediately) 

I 

Radiation  Technology.  Inc.  l-ake 
Denmark  Road.  Rockaway,  New  Jersey 
07866  (the  Licensee)  is  the  holder  of  two 
byproduct  materials  licenses  issued  by 
the  Nuclear  Regulatory  Commission  (the 
Commission  or  NRQ  pursuant  to  10  CFR 
Part  30.  ycense  No.  29-13613-02  was 
issued  on  November  18, 1970,  was  most 
recently  renewed  on  August  17, 1981, 
and  is  due  to  expire  on  August  31, 1986. 
On  June  6. 1986,  the  Licensee  submitted 
an  application  for  renewal  of  this 
license.  Ucense  No.  29-13613-03  was 
issued  on  April  22, 1981,  was  due  to 
expire  on  April  30, 1988,  and  is  currently 
in  effect  pursuant  to  a  timely  application 
for  renewal  in  accordance  with  10  CFR 
2.10a  These  licenses  authorize  the 
Licensee  to  perform  certain  activities 
using  byproduct  material  in  acordance 
with  criteria  specified  therein. 

II 

On  March  3. 1986.  the  Director.  Office 
of  Inspection  and  Enforcement  (IE) 
issued  an  Order  Suspending  the  License 
(Effective  Immediately).  The  Order  was 
made  immediately  effective  pending  the 
completion  of  an  ongoing  NRC 
investigation.  The  Order  suspended  all 
operations  authorized  by  License  No. 
29-13613-02  and  required  that  the 
licensee  place  and  maintain  all  sources 
in  their  fully  shielded  position  at  the 
bottom  of  the  irradiator  pools,  and 
conduct  only  those  licensed  activities 
required  to  maintain  the  facility  in  a 
safe  condition.  The  Order  was  based  on 
the  findings,  as  a  result  of  several  NRC 
inspections  and  investigations,  that 
licensee  personnel  had  defeated 
required  safety  interlocks  associated 
with  the  RT-2102  service  irradiator  at 
the  Rockaway  facility  in  violation  of 
Commission  requirements,  including  10 
CFR  20.203  and  Conditions  17  and  18  of 
its  license.  Consequently,  the  NRC 
lacked  reasonable  assurance  that  the 
facility  would  be  operated  in  a  manner 


that  assured  that  the  health  and  safety 
of  the  public  including  licensee 
employees,  would  be  protected. 

Operation  of  the  RT-2102  service 
irradiator  with  any  safety  interlock 
bypassed  has  potentially  serious 
adverse  effects  on  individuals  at  the 
facility.  For  example,  in  an  earlier 
incident  in  1977  at  this  same  facility, 
when  the  personnel  access  door 
interlock  system  was  rendered 
inoperable,  a  licensee  employee  entered 
the  irradiator  cell  while  the  radioactive 
sources  were  exposed  and  received  a 
radiaUon  dose  to  the  whole  body  in  the 
range  of  150-300  rem.  an  ainount  well  in 
excess  of  the  regulatory  limit. 

Subsequent  to  the  issuance  of  the 
March  3, 1988  suspension  order,  the 
Licensee  requested  that  the  staff  lift  the 
suspension  while  the  ongoing 
investigations  were  continuing,  based  on 
various  conditions  proposed  by  the 
Licensee  including  supervision  by  an 
independent  third  party  with  overview 
by  an  independent  fourth  party.  The 
Licensee's  commitments  to  these 
proposals  were  described  in  a  letter  to 
the  NRC  dated  March  10. 1968.  Based  on 
these  commitments,  as  well  as 
additional  conditions  imposed  by  the 
staff  and  agreed  to  by  the  Licensee  on 
March  13. 1986.  the  Director.  IE  issued  a 
Conditional  Rescission  of  the  Order 
Suspending  License.  The  March  13, 1986. 
Order  established  conditions  imder 
which  the  Licensee  could  resume 
operations  pending  completion  of  the 
NRC  investigations.  The  Licensee 
consented  to  the  Rescission  Order  on 
March  13, 1988.  However,  on  March  16. 
1986  the  Licensee  requested  a  hearing  on 
the  original  suspension  order.  On  April 
11, 1986,  the  Licensee  withdrew  its 
request  for  hearing  on  the  suspension 

order. 

t 

m 

The  third  and  fourth  party  consultants 
have  provided  adequate  coverage  of 
operations  in  the  short  term  since  the 
license  suspension  was  lifted  on  March 
13, 1988,  and  improvements  have  been 
made  in  the  management,  maintenance, 
training,  and  operations  at  the  facility 
since  the  hiring  of  a  new  Vice  President 
of  Engineering  and  Operations  on  or 
about  March  24. 1988.  However,  the 
investigation  has  now  been  essentially 
completed  and  in  conjunction  with 
related  inspections  estabUshed  that;  (1) 
Numerous  licensee  personnel  willfully 
violated  Commission  requirements  by 
defeating  interlock  systems  on 
numerous  occasions  between  April  1984 
and  November  1985  for  the  conveyor 
system,  between  February  20  and  28. 
1986  for  the  personnel  access  system, 
and  by  replacing  the  conveyor  Interlock 


system  in  1985  without  obtaining  prior 
NRC  approval.  (2)  senior  licensee 
management,  including  the  Chief 
Executive  Officer  (CEO)  who  was 
Radiation  Safety  Officer  and  who  is 
Chairman  of  the  Board  of  Directors  and 
apparently  a  controlling  stockholder  of 
the  Licensee,  knew  or  should  have 
known  that  on  these  occasions  licensee 
personnel  violated  license  requirements, 
and  (3)  in  response  to  NRC's  attempt  to 
inspect  and  investigate  these  suspected 
violations,  senior  licensee  management, 
including  the  CEO,  several  managers, 
and  numerous  irradiator  operators, 
willfully  provided  false  information  to 
the  NRC  regarding  the  circumstances 
surrounding  the  changes  to  the  conveyor 
interlock  system  and  the  circumstances 
surrounding  the  operation  of  both  the 
conveyor  and  personnel  access  interlock 
system.  This  false  information  misled 
both  inspectors  and  investigators  and 
interfered  with  NRC  inspections  in 
February  1986  and  investigations 
between  January  and  June  1988.  This 
pattern  of  licensee  conduct  is 
established  by,  but  not  limited  to,  the 
following  examples: 

A.  In  April,  1984,  the  CEO  authorized, 
and  another  manager  directed,  that  the 
interlock  system  for  the  irradiator 
conveyor  doors  be  bypassed  in  violaUon 
of  License  Conditions  17  and  18  and  10 
CFR  20.203. 

B.  Between  April  and  September. 
1984.  operators  periodically  bypassed 
conveyor  door  interlocks  and  the  CEO, 
who  was  also  the  RSO,  as  well  as  other 
management  personnel,  knew  or  should 
have  known  that  such  bypassing  was 
occurring  and  was  a  violation  of  License 
Conditions  17  and  18  and  10  CFR  20.203. 

C.  In  September,  1984,  the  Licensee 
agreed  to  abide  by  a  Confirmatory 
Action  Letter  (CAL)  which  confirmed 
the  Licensee's  agreement  to  stop  the 
practice  of  bypassing  the  conveyor  door 
interlocks;  however,  contrary  to  the 
CAL,  between  September  1964  and 
November  1985;  irradiator  operators 
continued  to  bypass  these  interlocks 
and  the  CEO  and  other  managers  knew 
or  shotild  have  known  that  this  practice 
was  continuing. 

D.  On  or  about  November  1985.  the 
CEO  and  other  licensee  managers 
directed:  (1)  The  dismantling  of  the 
conveyer  door  interlock  system  required 
by  license,  and  (2)  the  substitution  and 
use  of  a  new  interlock  system,  without 
the  required  prior  approval  of  the  NRC 
in  violation  of  License  Conditions  17  and 

18. 

E.  In  February  1986.  a  licensee 
manager  directed  the  continuation  of      J 
irradiator  operations,  following  the  » 
malfunction  of  the  personnel  access        j 

J 
I 
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door  interlock  system,  a  system  required 
by  the  NRC  license  to  be  operable  by 
License  Conditions  17  and  18.  Operation 
of  the  irradiator  with  the  interlock 
inoperable  continued  for  approximately 
one  week  until  identified  by  the  NRC. 

F.  The  CEO  or  other  senior  managers, 
and  in  some  cases  both,  either  directed, 
persuaded,  or  otherwise  influenced 
managers,  irradiator  operators,  and  a 
licensee  contractor  to  provide  false 
information  to  inspectors  and 
investigators.  This  false  information 
provided  to  the  NRC  constituted 
material  false  statements  made  in 
willful  violation  of  Section  186  of  the 
Atomic  Energy  Act  and  impeded 
inspections  and  investigations  in 
violation  of  10  CFR  30.52.  The 
statements  were  made  by  numerous 
individuals  concerning  the 
circumstances  surrounding:  the 
operations  of  the  conveyor  access 
interlock  system  after  September  1984; 
the  replacement  of  the  conveyor 
interlock  system  in  1985;  the  operations 
of  the  personnel  access  interlock  system 
between  February  20  and  February  26, 
1986;  the  position  of  the  Licensee's 
Radiation  Safety  Officer  and  the 
Licensee's  preparations  in  anticipation 
of  NRC  investigations  and  inspections. 

The  recent  investigation  findings 
indicating  that  the  violations  originally 
described  in  the  March  3, 1986 
suspension  order  were  willful  and  that 
niunerous  management  and  operations 
personnel  willfully  provided  false 
information  to  the  NRC  demonstrate  a 
pattern  of  wrongdoing  so  pervasive  that 
the  NRC  no  longer  has  reasonable 
assurance  even  with  the  third  and  fourth 
party  auditors  in  place  that  the  Licensee 
will  comply  with  NRC  requirements  and 
that  the  public  health  and  safety, 
including  the  safety  of  the  licensee's 
employees,  will  be  protected  if  this 
licensee  is  permitted  to  continue  the 
conduct  of  licensed  activities.  If  at  the 
time  the  license  was  issued  the  NRC  had 
known  that  such  a  pattern  would 
develop,  the  license  would  not  have 
been  issued. 

Accordingly,  I  have  determined  that 
these  licenses  must  be  suspended 
pending  review  of  the  Licensee's 
renewal  applications  and  further  order 
of  the  NRC.  I  have  further  determined 
that  the  willful  nature  of  the  violations 
as  well  as  the  public  health  and  safety 
requires  that  this  Order  be  effective 
immediately  and  that  prior  notice  is  not 
required  pursuant  to  10  CFR  2.202(f). 

IV 

In  view  of  the  foregoing,  and  pursuant 
to  sections  81, 161b,  and  188  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 


CFR  2.202  and  10  CFR  Part  30,  it  is 
hereby  ordered,  effective  immediately, 
that: 

A.  All  operations  authorized  by 
License  Nos.  29-13613-02  and  29-13613- 
03  (Licenses)  are  suspended,  except  as 
hereinafter  stated,  pending  review  of  the 
Licensee's  renewal  applications  and 
further  order  of  the  NRC. 

B.  The  Licensee  shall  place  and 
maintain  all  licensed  material  in  secure 
storage  and  ensure  that  the  sources 
located  in  the  service  and  R&D 
irradiators  remain  in  their  fully  shielded 
position  at  the  bottom  of  the  irradiator 
pools.  Upon  the  written  request  of  the 
Licensee  and  with  the  prior  approval  of 
the  Regional  Administrator,  Region  I,  the 
Licensee  may  transfer  the  sources  to  a 
person  licensed  to  receive  the  material. 

C.  Following  written  confirmation  to 
the  Regional  Administrator,  Region  L 
that  the  Licensee  has  complied  with 
conditions  A  and  B  above,  the  March  13. 
1986  "Conditional  Rescission  of  Order 
Suspending  License"  is  rescinded  and 
the  requirements  for  the  third  and  fourth 
party  auditors  are  no  longer  applicable. 

D.  The  Licensee  shall  comply  with  all 
other  conditions  of  its  Licenses  and 
appUcable  Commission  regulations  and 
maintain  the  faciUty  in  a  safe  condition. 

E.  No  employee  or  officer  of  the 
Licensee's  corporation  involved  with 
licensed  activities  at  the  Rockaway 
facility  between  April  3. 1984  and 
February  26. 1986,  may  be  transferred  by 
the  Licensee  to  the  South  Jersey  Process 
Technology.  Inc.  facility  (licensed  by  the 
NRC)  in  Salem.  New  Jersey  or  to  the 
Process  Technology.  In&  facility  in  West 
Memphis.  Arkansas,  or  the  Process 
Technology  (NC)  Inc.  facility  in  Haw 
River,  North  Carolina  (licensed  by  an 
Agreement  State  under  section  274  of 
the  Atomic  Energy  Act  of  1954,  as 
amended)  without  prior  approval  by  the 
NRC  Regional  Administrator.  Region  I. 


The  Director,  Office  of  Inspection  and 
Enforcement  may  relax  or  rescind  any  of 
the  provisions  in  Section  IV  of  this 
Order  for  good  cause  demonstrated  by 
the  Licensee. 

VI 

The  Licensee  may  show  cause  why 
this  Order  should  not  have  been  issued 
and  should  be  vacated  by  filing  a 
written  answer  under  oath  or 
affirmation  within  30  days  after 
issuance  of  this  Order,  setting  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  relies.  The  Licensee  may 
answer  this  Order,  as  provided  in  10 
CFR  2.202(d).  by  consenting  to  the 
provisions  specified  in  section  IV  above. 
Upon  the  Licensee's  consent  to  the 


provisions  set  forth  in  section  IV  of  this 
Order  or  upon  failure  of  the  Licensee  to 
file  an  answer  within  the  specified  time, 
the  provisions  specified  in  section  IV 
above  shall  be  final  without  further 
order. 

vn 

The  Licensee,  or  any  other  person 
whose  interest  is  adversely  affected  by 
this  Order,  may  request  a  hearing  within 
30  days  of  the  date  of  this  Order.  Any 
answer  to  this  Order  or  any  request  for 
a  hearing  shall  be  submitted  to  the 
Director,  Officer  of  Inspection  and 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 
with  a  copy  to  the  Executive  Legal 
Director  at  the  same  address  and  to  the 
Regional  Administrator,  NRC  Region  I, 
631  Park  Avenue.  King  of  Prussia. 
Pennsylvania  19456.  If  a  person  other 
than  the  Licensee  requests  a  hearing, 
that  person  shall  set  forth  with 
particularity  the  manner  in  which  the 
petitioner's  interest  is  adversely  affected 
by  this  Order  and  should  address  the 
criteria  set  forth  in  10  CFR  2.714(d).  If  a 
hearing  is  requested  by  the  Licensee  or 
any  person  who  has  an  interest 
adversely  affected  by  this  Order,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  any 
such  hearing.  Any  answer  or  request  for 
a  hearing  shall  not  stay  the  immediate 
effectiveness  of  section  IV  of  this  order. 

In  the  event  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Dated  at  Bethesda,  Maryland,  this  23rd  day 
of  ]une,  1968. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Director,  Office  of  Inspection  and 

Enforcement 

(PR  Doc.  86-14706  Filed  6-27-86:  8:45  am) 

BKUNO  cooc  TSaO-OI-M 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  the 
associated  regulatory  analysis.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public 
methods  acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
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staff  in  its  review  of  applications  for 
permits  and  licenses. 

The  draft  guide,  temporarily  identified 
by  its  task  number,  MS  501-4  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Fracture  Toughness 
Criteria  for  Ferritic  Steel  Shipping 
Containers  with  a  Wall  Thickness 
Greater  than  Four  Inches  (0.1  m)'  and  is 
intended  for  Division  7, 
■Transportation."  It  is  being  developed 
to  describe  fracture  toughness  criteria 
acceptable  to  the  NRC  staff  for  use  in 
evaluating  ferritic  steel  shipping  cask 
containment  vessels  with  a  wall 
thickness  greater  than  four  inches. 

This  draft  guide  and  the  associated 
regulatory  analysis  are  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  They  have  not  received 
complete  staff  review  and  do  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including  any 
implementation  schedule)  and  the 
regulatory  analysis.  Comments  on  the 
draft  regulatory  analysis  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Procedures  Branch. 
Division  of  Rules  and  Records.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road, 
Bethesda.  Maryland  from  8:15  a.m.  to 
5:00  p.m.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  DC.  Comments  will  be 
most  helpful  if  received  by  August  29, 
1986. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with:  (1) 
Items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention:  Director,  Division  of 
Technical  Information  and  Document 
Control.  Telephone  requests  cannot  be 


accommodated.  Regulatory  guides  are 

not  copyrighted,  and  Commission 

approval  is  not  required  to  reproduce 

them. 

(5  U.S.C  552(8)) 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  |une  1986. 

For  the  Nuclear  Regulatory  Commission. 

Guy  A.  Ariotto. 

Director.  Division  of  Engineering  Technology. 
Office  of  Nuclear  Regulatory  Research. 

|FR  Doc  86-14705  Filed  6-27-86;  8:45  am) 
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iNOivMXiALS  Receiving  Advance  Notification 
OF  NuctEAR  Waste  Shipments— Continued 


states 


AfizonA.... 


Aifcansa*.. 


Governors'  Designees  Receiving 
Advance  Notification  of 
Transportation  of  Nuclear  Waste 

(Editorial  ^4o^e:  The  following  document  was 
originally  published  at  page  23015  in  the  issue 
of  Tuesday,  June  24, 1986.  II  is  being 
republished  at  the  request  of  the  agency.) 

On  January  6, 1982,  the  Nuclear 
Regulatory  Commission  (NRC) 
published  in  the  Federal  Register,  as 
final,  certain  amendments  to  10  CFR 
Parts  71  and  73  (effective  July  6, 1982), 
which  require  advance  notification  to 
Governors  or  their  designees  concerning 
transportation  of  certain  shipments  of 
nuclear  waste  and  spent  fuel.  The 
advance  notification  covered  in  Part  73 
is  for  spent  nuclear  reactor  fuel 
shipments  and  the  notification  for  Part 
71  is  for  large  quantity  shipments  of 
radioactive  waste  (and  of  spent  nuclear 
reactor  fuel  not  covered  under  the  final 
amendment  to  10  CFR  Part  73). 

The  following  list  updates  the  names, 
addresses  and  telephone  numbers  of 
those  individuals  in  each  State  who  are 
responsible  for  receiving  information  on 
nuclear  waste  shipments.  The  list  will 
be  published  annually  in  the  Federal 
Register  on  or  about  June  30.  to  reflect 
any  changes  in  information. 


Individuals  Receiving  Advance  Notification 
OF  Nuclear  Waste  Shipments 


CaMormv. 


Colorado. 


Connecticul. 


Ftofida^ 


Siatm 


P«171 


Col  Byron  Praacott. 
Ovector.  Alabama 
DaoanmenI  o4  PuMc 
Salety.  PC  Box  1511. 
Moolgoniory.  AL 
36192-0501.(205) 
261-4378 

Mr  BMRosa. 
Commissioner.  Alaska 
Depanmerfl  o4 
Environmental 
Conaarvalnn.  Pouch  0, 
Juneau.  AK  99611. 
(907)  465-2600 


Pwt73 


Same. 


Do. 


Georgia.. 


Part  71 


Charles  F  Tedtord. 
Orsctor.  Anzorta 
Radaaon  Regulatory 
Agency.  4«14  South  40 
Street.  Phoenix.  A2 
650*0.  (602)  »5- 
4645.  Aner  hours: 
(6021  996-4662 
E  F  Wilson.  Director. 
RadMSon  Control  and 
Emergency 
Management 
Programs,  Artiansas 
Oapartment  ol  Health. 
4815  West  Markham 
Street  Little  Bock.  AH 
72201.  (501)661- 
2301.  Alter  hours: 
(501)  661-2136  or 
661-2000 
LM  Short  ChwI. 
CMoma  Highway 
PatrxX.  P  O  Box 
942806.  Sacramento. 
CA  94296-0001.  (916) 
445-3253. 
Captain  Lortrae  J. 
Westphal.  Otftcer  In 
Ctiarge.  Stall  Services 
Brarxrh.  Cotorado  State 
Patrol.  1325  S 
Colorado  Btvd .  BIdg 
7006.  Denver.  <X) 
80222.  (3031  681- 
8107.  Alter  hours: 
(303)  757-9422 
•me  HonoratJie  Stanley  J- 
Pac.  Commsaaner. 
Department  ot 
Enwonmental 
Prolactnn.  Slate  Otiica 
BuMng.  165  Capitol 
Avenue.  Hartlortl.  CT 
06106.(203)566-2110 
EdiwdJ  Sleinar. 
Secretafv  Department 
ol  Pubkc  Saleiy 
Highway  Admnslration 
BuMing.  PO  Box  618, 
Dover.  DE  19903. 
(302)  736-4321. 
Hwlan  Kaalon.  Public 
Health  PhysosJ 
Manager.  0<t«»  o« 
Radabon  Control. 
Oepanment  ol  HeiMh 
«  RehabiMattve 
Services  PO  Box 
15490.  Ortando.  FL 
32858.  (305)  299-0580 
Ken  M  Copeland. 
Orector  ol  the  OHiee 
ol  Permits  and 
Entarcement.  Georgia 
Department  ol 
Tranaportabon.  940 
Virgna  Avenue. 
Hwwviae.  GA  30354. 
(404)  656-5435 
Jwnes  K  Ikeda.  Deputy 
Drector  lor 
Envronmental  HeaHh. 
Oepartmsnl  ol  HasMi, 
P  O  Box  3378. 
HonoUu.  HI  96813. 
(806)  546-4139 
oben  D  Fundartwrg. 
Manager.  Fla(*alnn 
Contrtjl  Secbon. 
Depertment  ol  HeaMi 
•  WeNare  DMsnn  ol 
Enwonment.  450  W. 
State.  5*1  Floor. 
Siatehouse.  Bone.  ID 
83720.  (206)  334- 
4107.  Alter  hours: 
(206)  362-5260 


Part  73 


Do 


Do 


Do. 


Da 


Do. 


Da 


Do. 


Da 


Da 


Da 
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Individuals  Receiving  Advance  Notification 
OF  Nucl£ar  Waste  Shipments— Continued 


Stales 


Kanlucfcy.. 


Louiaiatta.. 


Massachusetts . 


Michigan 


Mmrwsota 


171 


Or  Terry  Lash.  Director. 
Minois  DepsrtmerH  ol 
Nudeer  Salety.  1035 
Outer  Parte  Dnve,  5th 
Floor.  Spnnglield.  H. 
62704.  (217)  546-8100. 

John  T  Sheltle. 
Supannlerident.  Indtana 
Slate  Police.  301  Stale 
Onice  Building.  100 
North  Senate  Avenue, 
•ndianwxilis.  IN  46204. 
(317)232-8248(24 
hours) 

John  0  Crandal. 
Director.  Office  ol 
Osasler  Services. 
Hoover  State  Office 
Buildmg.  Oes  Momes. 
lA  50319,  (515)281- 
3231 

Leon  H.  Mannal.  P.E. 
Admnstrator. 
Radiological  Systems. 
The  AdMant  GeneraTs 
Depertment  Divtsion  ol 
Emergency 

Preparedness,  P.O.Box 
C-300,  Topeka.  KS 
66601,(913)233- 
9253,  Ext  321. 

Donald  R  Hughes.  Sr.. 
Manager.  Radtalnn 
Control.  Oepwtmsnt  tar 
Health  Services,  27S 
East  Mam  Street 
Frankfort  KY  40621. 
(502)  564-3700. 

Col  WHey  D.  McComiick. 
Head,  Louisiana  State 
Police,  265  South 
Foster  Driva.  P.O.  Box 
86614,  Baton  Rouge. 
LA  70896.  (504)  925- 
6117 

Chief  of  the  State  PoMca. 
Mane  DepL  of  Pubic 
Safely.  Stalehouse 
Station  #4^  Auguata. 
ME  04333,  (207)  28»- 
2155 

Mator  Jamas  A  Jones. 
Chief.  Services  Bureau. 
Maryland  State  Police, 
120)  RaBterstown 
Road.  Pikesville.  MO 
21206.  (301)  486-3101. 

Floben  M  Hallisey. 
Director.  Radiation 
Control  Program. 
Massachusetts 
Department  ol  PubIC 
Health.  ISO  Tremont 
Street  7th  Floor, 
Boston,  MA  02111, 
(617)  727-6214. 

James  E  Cox.  CaiMain, 
Commanding  Officer. 
Operations  OMsKm. 
Michigan  Department 
of  State  Pokce.  714  S. 
Harrison  Road.  East 
Lanaing.  Ml  48823, 
(517)  337-6100 

John  R  Kerr.  Natural 
Disaster  Planner. 
Minnesota  Division  ol 
Emergency  Servioaa, 
B5  State  Caprtol.  St 
Paul.  MN  55155.(612) 
296-2233.  Altec  hours: 
(612)  778-0800 

James  E  Maher. 
Oireclor,  Maiiiiippi 
Emergerxry 
Managamanl  Agency, 
PO  Box  4501. 
Fondren  Statxjn. 
Jackson.  MS  39216, 
(601)  352-9100. 


Part  73 


Do. 


Do. 


Do. 


Da 


Do. 


Do. 


Do 


Do. 


Do 
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Slalaa 


Nevada.. 


Nei*  HampaMra. 


Do. 


Do 


Do 


New  Jersey.. 


New  Mawco.. 


New  York.. 


Part  71 


North  Cart)Mna . 


Richard  0.  Roaa, 
Director,  Stale 
Emergency 
Management  Agency. 
1717  Indusinal  Drive. 
P.O.  Boa  1 16. 
Jefferson  CHy,  MO 
65102,  (314)  751- 
2321.  Alter  hours: 
(314)  751-2748. 

Mr  Larry  Uoyd,  ChM. 
Occupatxxial  Health 
Bureau,  Department  of 
Health  A  Enwonmental 
ScMnoes,  Room  Ai  13, 
Cogswell  BIdg.,  Helena. 
MT  50620.  (406)  444- 
3071. 


P«rt73 


Col.  Robert  L  Tagg, 
SuperintenderTt 
Nelxaska  State  Patrol, 
PO  Box  94907.  State 
Houae,  Lncoln,  NE 
88508,  (402)  471-2406 
or  (402)  471-4545. 

Stanley  R  Marshal. 
SupervMor. 
Radnlogicai  Health 
Section.  Bureau  of 
Regulatory  Health 

Diviaion  of  Health,  505 
East  Kmg  Street  Room 
202,  Carson  City,  NV 
89710,  (702)  885-5394 

Richard  M.  Flynn, 
Commissioner.  New 
Hampshire  Dept  of 
Safety.  James  H 
Hayes  Buikkng.  Hazen 
Dnve.  Concord,  NH 
03305,  (603)  271-3636 
(24  hours). 

Frank  CosoMo,  Assistant 
to  the  Oector   Division 
of  EnvTonmental 
Quakty,  (DeparlmerM  ol 
Environmental 
Protection.  Room  1109. 
CN-027   Trenton,  NJ 
06625,  (609)  292-5383. 

Michael  F  Brown.  Acting 
Chief.  Radiation 
Protection  Bureau. 
ErfiHronmenta] 
Improvement  Division. 
P.O.  Box  966,  1190  St 
Francis  Dnve.  Santa 
Fe,  NM  87504-0968. 
(505)  827-2959.  After 
hours  (505)  982-4968. 

Donald  A  DeVno. 
Orector.  State 
Emergency  Mgmt. 
Office.  Division  of 
Miktary  and  Naval 
Ahairt.  Pubhc  Securlly 
Bukkng.  Slats 
Campus.  Atoany.  NY 
12226.  (518)  457-2222. 

Ciptam  Wanar  K. 
C:hapman.  Oireclor, 
Administrative  Services, 
North  Carokna  Highway 
Patrol  Headquarters. 
PO  Box  27687, 
Raleigh,  NC  27611. 
(919)  733-7952.  After 
hourv  (919)  733-3861. 


Oe. 


Ml  George 
DeWolf, 
Administra- 
tor. Disaster 

a 

Emergency 
Servicaa 
Diviaion, 
1100  North 
Last 
Chance 
Gukh. 
Helena.  MT 
59601  (406) 
444-6111. 
Do. 


Do. 


Do 


Do 


Do. 


Do 


Do. 
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Slates 


North  Dakota .. 


Ohio.. 


OMahoma.. 


Oregon.. 


Pennsylvania.. 


South  Dakoto.. 


Termessee. 


South  Carolina.. 


Dana  K.  Mount  Oireclor. 
Dwiaion  of 
Enwronmentat 
Engvieenng.  North 
Dakota  Stale 
Department  of  Health. 
1200  Maaoun  Avenue, 
Rm  304.  Box  5520. 
Bismarck.  NO  58502- 
5520.  (701)  224-2348. 
After  hours:  1-800- 
472-2121 

James  R  WMams.  Chief 
o«  Staff.  Diaaaiar 
Services  Agency.  2825 
GranvHle  Road 
Wortfuogloo  OH 
43065.  (614)  889-7157. 

The  Honorable  Paul  W. 
Heed.  Jr . 

Commssioner  of  Pubkc 
Salety.  OMahoma 
Department  ol  Pubic 
Salety,  3600  N 
Eastern  Avenue, 
OMahoma  City.  OK 
73111.  (405)424-4011 

WiliamT  Dixon. 
Admmntrator.  Siting 
and  Regulation. 
Oregon  Department  o4 
Energy.  625  Manon 
Street  NE    Salem.  OR 
97310,  (503)  378-6469 

(jeorga  M  Johnaon. 
Director.  Rosportse  and 
Recovery,  Panns^^rania 
Emergency 
Management  Agency. 
PO  Box  3321, 
Hamsburg.  PA  17105, 
(171)  783-8150.  After 
hours:  (717)  783-8150. 

Wikam  A  Makyiey. 
Associate 

AOmirMStralOr. 
MotorCamers,  Division 
of  Pubkc  LMMies  and 
Camers  100  Orange 
Street.  Providenoe,  Rl 
02903(401)277-3500 

Heywaid  G  Shaaly. 
Chief.  Bureau  of 
Radntogical  Health, 
South  Carokna 
Department  ol  Health 
A  Environmeotal 
Control,  2600  Bull 
Street.  Cokimtw.  SC 
29201.  (803)  758- 
7806.  After  hours: 
(803)758-5531 

Robert  0  Gondersoit 
Owision  Orector, 
Emergency  and 
Osasler  Services. 
Capitol  BuSding. 
Basement.  Pierre.  SO 
I      57501.(805)773-3231 

John  White.  Assistant 
Deputy  Director. 
Tennessee  Emergency 
Management  Agency, 
State  Emergency 
Operatxjns  CerXci. 
3041  Sidco  Dnve, 
Nashwae,  IN  37204, 
(615)  252-3300.  After 
hours   1 -800-258- 
3300 


173 


Do 


Do 


DO 


DO 


DO 


DO. 


DO 


DO 


00 
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171 


Utah.. 


Washingloo.. 


West  Virginia.. 


Wisconsin  „ 


Wyonwig — 


[Mriclol 
CokjmtM. 


PM173 


00 


00. 


Or.  Robort  B«ms«e<n.  Col 

ConwnssKXter.  Texas  Adainft. 

Oepwtmerx  o>  Healtti.  Orector. 

Bure«j  ol  Rwtotogcal         Tmaa 
HmWv  hoc  Wast 
49tt<  SML  Austin.  TX         ol  Pubkc 
7S756.  (Sft)  458-7375.         Srtety. 
S806N 
Lamw  aML, 
Auslin.TX 
78752  (512) 
465-2000 
Ltrry  F  Andarson,  Do. 

Oireckx.  Buraauo* 
Radlaton  Control. 
Stale  OMcs  atdg..  Rm 
3253.  P  O  Bo«  45500. 
SaN  LilwCily.  UT 
84145-OSOO.  (901) 
533-«734 
Susan  C.  Oamplon. 
Sacraury.  Vannom 
Agency  o< 
Tiannxortaton.  133 
Slate  SIraat 
Monlpekar.  VT  0S«02. 
(802)826-2657. 
MKhsal  M  One.  Deputy 
Oiraclor.  Opatataons 
Dmson.  Oapadmam  ol 
Emergency  Services. 
Commormealth  ol 
Virgna.  310  Turner 
Road.  RKftnond.  VA 
23225.  (804)  323-230a 
(XrtisP  Eacnals, 
Chaaman.  Energy 
Facaty  Sue  Evakjaton 
Coundl.  Meil  S<of>  PV- 
11.  OlynipM.  WA 
98604.  (206)  458-6490. 
CotonatW  F  OsnoHoe. 
Superintendent. 
Departmem  ol  Pubic 
Sitoty.  725  JeAsnon 
Road.  South 
ChMleslon.  WV  25309. 
(304)746-2111 
Coiena  Btum  Master. 
Adrnraaaator.  Stale  ol 
Wiaoonain/Oivisnn  ol 
Emergency 
GoMmmanl.  4802 
Sttaboygan  Ave .  Room 
gOA.  PO  BOK  7866. 
Madison.  Wl  S3707. 
(608)  266-3232. 
Julius  E.  Haes.  Jr..  CNsI, 
RadMogKal  Healtn 
Services.  Depertmenl 
ol  Health  &  Social 
Senocas.  Hathaway 
BuMing.  Oayenne. 
WV  82002.  (307)  777- 
795& 
HartMrl  T  Wood.  Ph.D.. 
Senior  Pubkc  Heaflti 
Advisor.  Department  ol 
Coneumar  and 
Regulatory  Altars. 
Room  1014.614  H 
StraaL  NW . 
Wasnmgton.  DC  20001 
(202)  727-7190.  Altar 
t>an  (202)  529-3349 


00. 


Da 


Do. 


Do. 


Da 
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Puerto  Rico. 


Quaiti. 


TniSi  Tanilory 
olliwPacilic 


Part  71 


American 
Samoa. 


Commonveallti 
olltia 


Islwids^ 


Santos  RoHena.  >.. 

Chanman. 

Enwonmental  OiaMy 

Board.  PO  Box  11488. 

SwMuce.  PR  00910. 

(809)722-1175  01 

(809)  725-51 40. 
B.  Branch. 

Ai^nrastrator  Guam 

Enviftximental 

Proiectioo  AgofKy. 

PO  BoK  2999.  Agana. 

Guam  96810.  (671) 

646-7579. 
R.  Kent  Harvey.  Attorney 

General.  Trust  Territory 

ol  tr»  PacJiic  Islands. 

Sa«>an.  CM  96960. 

Saipan  9325  or  9364. 
Honorable  Juan  Uis. 

Governor.  Qovemment 
House.  Charlotte 
AmaM.  St  Tlxxnas. 
Virgm  Islands  00601. 
(809)  774-0001 
Mr  Pall  FaMi. 
Government  Ecologist 
Environmental 
Protection  Agency. 
OMca  ol  the  Governor, 
Pago  Pago.  Amencan 
Samoa  96799.  (884) 
633-2304 
NicDiasM  Leon 
Guerrero.  Oractor. 
Oepartmenlol  Natural 
Resoivces. 
Commormealth  ol 
Northern  Manwia 
Islands  Government, 
Serpen.  CM  96950. 
#9630  or  #9834. 


173 


Oa 


Do. 


Da 


Da 


Do. 


Do 


Questions  regarding  this  matter 
should  be  directed  to  Mindy  Landau  at 
(301)  492-0880. 

Dated  at  Bethesda.  MD  this  18th  day  of 
June.  1986. 

For  the  NucJear  Regulatory  Commission. 
Donald  Nussbaumer, 
Acting  Director,  Office  of  State  Programs. 
[FR  Doc  86-14223  Filed  6-23-«8;  8:45  am) 
■ILUNa  CODE  Tsao-oi-ii 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Hied  During  the  Week  Ending  June  20, 
1986 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C    4Uti 


409,  412,  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Na  44096  R-1— R-S 

Parties:  Members  of  International  Air 
Transport  Association 
Date  Filed:  June  16. 1986 
Subject:  U.S.-Luxembourg  Fares  * 

Proposed  Effective  Date:  July  1, 1986 

Docket  Na  44097  R-1— R-3 

Parties:  Members  of  International  Air 
Transport  Association 
Date  Filed:  June  16. 1988 
Subject-  Passenger  Agency  Conference 
Proposed  Effective  Date:  August  1. 1986 

Docket  No.  44090 

Parties:  Members  of  International  Air 
Transport  Association 
Date  Filed:  June  16. 1986 
Subject:  African  Currency 
Proposed  Effective  Date:  July  1. 1986 

Docket  No.  44099 

Parties:  Members  of  International  Air 
Transport  Association 
Date  Filed:  June  16. 1986 
Subject-  Zambia  Adjustment  Factors 
Proposed  Effective  Date:  June  15. 1986 

Docket  No.  44109 

Parties:  Members  of  International  Air 
Transport  Association 
Date  Filed:  June  20, 1986 
Subject-  Lebanon  Adjustment  Factors 
Proposed  Effective  Date:  June  28, 1986 

Docket  No.  44110 

Parties:  Members  of  International  Air 
Transport  Association 
Date  Filed:  June  20, 1986 
Subject  Europe-Southwest  Pacific  Reso  002 
imposed  Effective  Date:  July  1. 1986 

Docket  No.  44111  R-1— R-10 

Parties:  Members  of  International  Air 
Transport  Association 

Date  Filed:  June  20. 1986 

Subject  Mail  Vote  047— Limited 
Agreements  With  Europe 

Proposed  EffecUve  Date:  July  1, 1986 

Phyllis  T.  Kaylor, 

Chief  Documentary  Services  Division. 
(FR  Doc.  86-14691  Filed  6-27-86;  8:45  amj 

MLUNQ  COOC  48ie-82-« 


Appncations  for  CerWteate*  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits;  Week  Ended  June  20, 

1986 

Subpart  Q  Applicatiom 
The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application. 
Following  the  answer  period  DOT  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  proceedmgs. 
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Dale  Med 


.^    Dockat 
1        No. 


Daacrlpllon 


June  19.  1986 


44107 


Rosenbalm  Aviation.  Itk..  R  Bnjce  Keiner.  Jr.,  Crowell  i  Monng.  1 100  Connecticut  Avenue.  NW..  Washington.  DC  20036 

Application  ol  Rosenbalm  Aviation,  Inc.  pursuant  to  Section  401(d)(1)  ol  trie  Act  and  Subpart  O  ol  the  Regulations  applies  tor  s  cenificale  ol  pubkc 

convenience  and  necessity  authorizing  it  to  provide  scheduled  foreign  air  transportation  ol  property  una  mail  on  ■  permissive  basis  bennaen  the  lolorwng 

points: 
Bettraen  any  point  or  points  m  any  State  of  ttie  United  States  (irxAiding  all  points  in  United  States  commonwealths,  lamtones  and  possessnns).  and  the 

Oistnct  ol  Columbia,  on  ttie  one  hand,  and  a  point  or  points  m  the  folloiMng  countries,  on  the  ottier  hand: 
Algeria.  Austria:  Bahrain.  Belgium;  Canada.  Denmarli:  Egypt  Federal  Rep.  ol  Germany;  France.  Hong  Kong.  India.  Indonesis.  Sharmon.  Ireland;  laraal;  Kenyst 

South  Korea.  Kuwait;  Ijbena;  Netherlands.  Nigeria;  Oman;  PaKistan;  Portugal:  Romania;  Senegal;  Singapore,  South  Atnca.  Spam;  Sn  Lanka.  Sweden; 

Switzerland:  Taiwan,  Thailsnd;  Tunisia;  TurVey;  United  Arab  Emirales;  United  Kingdom;  Yugoslavia.  Zimbabwe. 
Conforming  Applications.  Motions  to  Modify  Scope  and  Answers  may  be  filed  by  July  1 7,  1966. 


Phyllis  T,  Kaylor. 

Chief  Documentary  Services  Division. 
|FR  Doc.  86-14692  Filed  6-27-86;  8:45  am] 

BIIXING  CODE  4910-«3-«l 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review. 

June  23, 1986. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
P.L.  96-511.  Copies  of  these  submissions 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  these  information 
collections  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Room  7221, 1201  Constitution  Avenue, 
N.W.,  Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  No.:  1515-0076 

Form  Number:  CF  3124 

Type  of  Review:  Extension 

Title:  Application  for  Customshouse 
Broker's  License 

Clearance  Officer:  Vince  Olive  (202) 
566-9181,  U.S.  Custom  Service,  Room ' 
6321, 1301  Constitution  Avenue,  NW.. 
Washington,  DC  20229 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington,  DC. 
20503 

Internal  Revenue  Service 

OMB  Number:  1545-0185 

Form  Number:  IRS  Form  4798 

Type  of  Review:  Revision 

Title:  Carryover  of  Pre-1970  Capital 

Losses 
Clearance  Officer:  Carrick  Shear  (202) 

566-6150.  Room  5571, 1111 

Constitution  Avenue.  NW., 

Washington.  DC.  20224 
OMB  Reviewer:  Robert  Neal  (202)  395- 

6880,  Office  of  Management  and 


Budget.  Room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503 
Douglas  J.  Colley, 

Departmental  Reports  Management  Office. 
(FR  Doc.  86-14646  Filed  6-27-86;  8:45  am] 

BIUJNO  CODE  4S10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  24. 1986. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  these 
submissions  may  be  obtained  by  calling 
the  Treasury  Bureau  Clearance  Officer 
listed.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Room  7221. 1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0074 

Form  Number  IRS  Form  1040  and 

Related  Schedules  A.  B,  C.  D,  E,  F.  G, 

R,  SE,  &  W 
Type  of  Review:  Revision 
TitJe:  U.S.  Individual  Income  Tax  Return 
OMB  Number:  1545-0214 
Form  Number:  IRS  Form  5695 
Type  of  Review:  Revision 
Title:  Residential  Energy  Credit 

Carryforward 
OMB  Number:  1545-0675 
Form  Number:  IRS  Form  1040EZ 
Type  of  Review:  Revision 
Title:  U.S.  Individual  Income  Tax  Return 
Clearance  Officer:  Garrick  Shear  (202) 

566-6150.  Room  5571, 1111 

Constitution  Avenue,  NW., 

Washington,  DC  20224 
OMB  Reviewer:  Robert  Neal  (202)  395- 

6880.  Office  of  Management  and 


Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 
Douglas  J.  CoUey, 

Departmental  Reports  Management  Office. 
(FR  Doc,  88-14647  Filed  &-27-86:  8:45  am] 

BIUJNQ  COOC  4S10-29-M 


Customs  Service 

IJJD.  8e-1221 

Revised  Customs  Form  3461,  Entry/ 
Immediate  Delivery 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACnON:  General  notice. 

summary:  This  document  advises  the 
public  that  Customs  has  revised 
Customs  Form  3461,  now  called.  Entry/ 
Immediate  Delivery,  so  that  it  will 
contain  sufficient  information  to  be  used 
in  the  automated  cargo  selectivity 
system.  This  system  allows 
approximately  80  percent  of  imported 
merchandise  to  be  released  from 
Customs  custody  without  actual 
examination.  The  revised  form  is  also 
capable  of  integration  into  the 
Automated  Commercial  System  which 
will  allow  brokers  and  importers  to  file 
an  entry  and  secure  release  of 
merchandise  by  computerized  electronic 
data  transfer.  The  revised  Customs 
Form  3461  is  reprinted  as  an  attachment 
to  this  document, 

EFFECTIVE  DATE:  The  revised  version  of 
Customs  Form  3461  may  be  used 
immediately.  Previous  versions  can  be 
used  until  September  2, 1986.  after 
which  only  the  revised  form  may  be 
used. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerrald  Woriey  or  Shiriey  Rosen.  Office 
of  Cargo  Enforcement  and  Facilitation 
(202-566-8151).  or  Dale  Snell,  Program 
Planning  Staff  (202-566-5865);  U.S, 
Customs  Service.  1301  Constitution 
Avenue,  NW..  Washington.  DC  20229. 
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SUPPLEMENTARY  INFORMATION:  . 

Background 

All  merchandise  imported  into  the 
U.S..  unles*  •pecifically  exempted,  must 
be  presented  to  Customs  for 
examination  before  it  can  be  released 
from  Customs  custody  and  entered  into 
the  commerce  of  the  U.S.  Most 
merchandise  is  released  upon 
presentation  to  Customs  of  an  "entry" 
which  contains  sufficient  information  to 
identify  the  importer  of  record,  make  a 
written  record  of  entry,  and  verify  the 
existence  of  a  bond  to  guarantee 
production  of  a  follow-up  entry 
summary  together  with  the  deposit  of 
estimated  duties,  if  applicable.  Within 
10  working  days  after  release  of  the 
merchandise,  entry  summary 
documentation,  together  with  the 
deposit  of  estimated  duties,  if 
applicable,  must  be  furnished  to 
Customs.  This  documentation  enables 
Customs  to  properly  classify  and 
appraise  the  merchandise,  as  well  as  to 
collect  necessary  statistical  information. 
Entry  and  release  of  merchandise  are 
provided  for  in  Section  448,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C  1448).  The 
procedures  relating  to  the  entry  process 
are  set  forth  in  Parts  141  and  142. 
Customs  Regulations  {19  CFR  Parts  141. 
142). 

Customs  Form  3461,  entitled 
Immediate  Delivery  Application,  is  the 
source  dociunent  now  presented  to 
Customs  when  making  an  entry.  The 
form  is  filled  out  for  each  shipment  of 
merchandise  and  presented  to  a 
Customs  officer  along  with  invoices  and 
a  right  to  make  entry  supported  by  a 
bond  to  obtain  release  of  the 


merchandise.  The  information  on  this 
form  allows  Customs  to  verify  that  the 
correct  shipment  is  released  to  the 
correct  person,  that  it  matches  the 
carrier's  manifest,  and  that  an 
acceptable  bond  is  on  file. 

As  part  of  a  continuing  program  to 
make  the  entry  process  more  efficient. 
Customs  developed  an  automated  cargo 
selectivity  system.  This  system  currently 
allows  approximately  80  percent  of 
imported  merchandise  to  be  released 
without  actual  examination.  This  system 
stores  information  in  our  computers 
about  certain  categories  of  merchandise 
and  about  importers  which  are  known, 
or  suspected  to  be  involved  in  high  risk, 
prohibited,  or  restricted  importations. 
The  current  Customs  Form  3461  does  not 
contain  sufficient  information  to  be  used 
in  the  selectivity  program.  Therefore, 
importers  have  been  jiroviding 
supplemental  documents  to  Customs 
with  the  necessary  information  in  order 
to  expedite  release  of  their  shipments. 

In  an  effort  to  reduce  the  paperwork 
burden  on  the  public,  and  provide  better 
service  to  carriers,  brokers,  and 
importers,  after  extensive  negotiations 
with  the  National  Customs  Brokers  and 
Freight  Forwarders  Association  of 
America,  Customs  has  revised  the 
Customs  Form  3461.  The  new  version  of 
the  form,  now  called  Entry/Immediate 
Delivery,  provides  for  the  nimieric  or 
alphabetic  coding  of  information  such  as 
entry  type,  tariff  classification,  port  of 
entry,  carrier,  and  country  of  origin  of 
the  merchandise.  This  allows  full 
integration  into  the  automated  cargo 
selectivity  system  and  rapid  processing 
and  release  of  merchandise.  The  form  is 
also  aligned  with  the  requirements  of 


Customs  Automated  Commercial 
System  which  allows  brokers  and 
importers  to  file  an  entry  and  secure  a 
release  of  merchandise  through 
electronic  data  transfer.  The  revised 
form  is  also  compatible  with  Optical 
Character  Reader  (OCR)  equipment 
which,  if  introduced  at  a  later  date,  will 
further  speed  processing. 

The  revised  version  of  Customs  Form 
3461  may  be  used  immediately.  Previous 
versions  can  be  used  until  September  2, 
1988,  after  which  only  the  revised  form 
may  be  used.  The  Customs  Form  3461 
Alternate  has  not  been  revised.  The 
revised  Customs  Form  3461  is  reprinted 
as  an  attachment  to  this  document. 
Copies  of  the  form  and  the  instructions 
are  also  available  from  district  directors 
of  Customs  pursuant  to  the  provisions  of 
S  24.14,  Customs  Regulations  (19  CFR 
24.14).  For  those  wishing  to  print  their 
own  copies  of  the  form,  a  specification 
sheet  is  included.  The  revised  Customs 
Formd461  has  been  approved  by  the 
OMB  and  assigned  control  number 
1515-0069. 

Drafting  Infoimation 

The  principal  author  of  this  document 
was  John  E.  Doyle.  Regulations  Control 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
participated  in  its  development 
WUliam  von  Raab, 
Commissioner  of  Customs. 

Approved: 
Michael  H.  Lane, 

Acting  Assistant  Secretary  of  the  Treasury. 
June  18, 1986. 
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Summary  Specifications  for  Customs 
Fonn3461 

General  Description — 5-Part 
marginally  punched  continuous  form 
compatible  with  IBM  370/155  and 
typewriter.  Part  1  to  be  compatible  with 
Dest  model  213  OCR  reader. 

Size — overall:  Width  9 1/2  inches, 
depth  11  inches 

Paper.  Description,  Color  of  Ink 


Pmm-%mm  500  tmii  17  x 
22- 

Put  No. 

Sub. 
Na 
OMI- 
ludai 

h* 

Cotar 

KM 

1 

WMM 

CWBond. 

20 

SincWr 
Valentine 
Red 
#025063. 

} 

WM» 

CW  Bond 

0-10 

SMnd>d 

BiKk. 

S 

WMM- 

CWBond 

0-10 

tmntmi 

*.__ 

MM* 

on  Bond 

0-10 

Slandvd 

BiKk. 

5__ 

¥••>•_ 

CWBond 

IS 

BiKiL 

NolK  S|Mcs  lor  parts  2-4  tamo  aa  pfaMOua 


Joining — Crimp  and  firm  glue  left 
margin  and  crimp  right  margin. 

Interleaving  Carbons — Black  narrow 
unpunched  3/8"  short  on  left  and  3/4" 
short  on  right. 

Perforations — Marginal — 1/2"  from 
left  and  right  side,  parts  only.  Tearline- 
Horizontal  tearline  perforations,  parts 
and  carbons,  to  be  provided  every  11" 
between  forms. 

Punching — 5/32  inch  diameter  round 
holes  spaced  vertically  1/2  inch  center 
to  1/4  inch  from  left  and  right  edges. 

Revised  2/86. 
[FR  Doc.  86-14675  Filed  6-27-88;  8:45  ami 

BILLMQ  CODE  4«20-«a-M 


VETERANS  ADMINISTRATION 

Advisory  Committee  on  Readjustment 
Problemn  of  Vietnam  Veterans; 
Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L  92-463  that  a 
meeting  of  the  Advisory  Committee  on 
Readjustment  Problems  of  Vietnam 
Veterans  will  be  held  in  the  Omar 
Bradley  Conference  Room  on  July  10 
and  11. 1986,  of  Veterans  Administration 
Centra]  Office,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420.  Both 
meetings  will  begin  at  8:45  a.m.  and 
conclude  at  4:30  p.m. 

These  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  Anyone  having  questions 
concerning  the  meetings  may  contact 
Arthur  S.  Blank.  Jr.,  M.D..  Director, 
Readjustment  Counseling  Service, 
Veterans  Administration  Central  Office 
(phone  number  202-389-3317/3303). 

Dated:  June  16, 198. 
By  direction  of  the  Administrator. 
Dennis  R.  Boxx. 

Acting  ADA  for  Public  and  Consumer  Affairs. 

{FR  Doc  88-1467S  Filed  6-^-88;  6:45  am] 
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Scientific  Review  and  Evaluation 
Board  for  Rehal>ilitation  Research  and 
Development;  Meeting 

In  accrodance  with  Pub.  L  92-463.  the 
Veterans  Administration  gives  notice  of 
a  meeting  of  the  Scientific  Review  and 
Evahiatton  Board  for  Rehabilitation 
Research  and  Development.  This 
meeting  will  convene  at  the  Vista 
International  Hotel.  1400  "M"  Street 
NW..  Washington.  DC  20005,  July  15 
through  ]ulyl7, 1986.  beginning  at  6:30 
p.m.  on  Tuesday.  The  purpose  of  the 
meeting  is  to  review  rehabilitation 
research  and  development  applications 
for  scientific  and  technical  merit  and  to 
make  recommendations  to  the  Director. 
Rehabilitation  Research  and 
Development  Service  regarding  their 
funding. 


The  meeting  will  be  open  to  the  public 
(to  the  seating  capacity  of  the  room)  at 
the  start  of  the  July  15  session  for 
approximately  one-two  hours  to  cover 
administrative  matters  and  to  discuss 
the  general  status  of  the  program  and 
the  administrative  details  of  the  review 
process.  During  the  closed  session,  the 
Board  will  be  reviewing  research  and 
development  applications.  This  review 
involves  oral  comments,  discussion  of 
site  visits,  staff  and  consultant  critiques 
of  research  protocols,  and  similar 
analytical  documents  that  necessitate 
the  consideration  of  the  personal 
qualifications,  performance  and 
competence  of  individual  research 
investigators.  Disclosure  of  such 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Proprietary  data  from  contractors  and 
private  firms  will  also  be  presented  and 
this  information  should  not  be  disclosed 
in  a  public  session.  Premature  disclosure 
of  Board  recommendations  would  be 
likely  to  significantly  frustrate 
implementation  of  final  proposed 
actions.  Thus,  the  closing  is  in 
accordance  with  section  552b. 
subsection  (c)(4),  (c)(6)  and  (c)(9)(B). 
Title  5,  United  States  Code  and  the 
determination  of  the  Administrator  of 
Veterans  Affairs  under  sections  10(d)  of 
Pub.  L  92-463  as  amended  by  section 
5(c)  of  Pub.  L  94-409. 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  contact  Larry  P. 
Turner.  Ph.D.,  Administrative  Officer, 
Rehabilitation  Research  and 
Development  Service.  Veterans 
Administration  Central  Office.  810 
Vermont  Avenue  NW..  Washington.  DC 
2042a  Phone:  202-389-5177  at  least  5 
days  before  the  meeting. 
Dated:  June  2a  1986. 
By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
[FR  Doc.  86-14679  Filed  6-27-86;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of  a 
forthcoming  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 


DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean. 
Virginia,  on  July  1. 1986,  from  10:00  a.m. 
until  such  time  the  Board  concludes  its 
business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  J.  Auberger,  Secretary  to  the 
Farm  Credit  Administration  Board,  1501 
Farm  Credit  Drive,  McLean.  Virginia 
22102-5090  (703-883-4010). 
ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

SUPPt^MENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 


parts  of  the  meeting  will  be  closed  to  the 
public.  The  matters  to  be  considered  at 
the  meeting  are: 

1.  Approval  of  Minutes  of  June  Meeting. 

2.  Review  of  Agency  Position  on  FCA 
Appointments  to  Farm  Credit  District  Boards. 

*3.  Consideration  of  Request  by  officials  of 
the  Farm  Credit  System  Capital  Corporation 
for  access  to  Certain  Documents. 

*4.  Status  Report  on  Examinations. 

Kenneth  |.  Aulwrger. 

Acting  Chairman,  Farm  Credit 
Administration  Board. 

[FR  Doc.  86-14806  Filed  6-26-86;  12:59  pmp* 
BIUJNQ  COOC  STOe-OI-M 


'Closed  SeMion— exempt  pursuant  to  S  U.S.C 
552b(c)  (8)  and  [9]. 


Monday 
June  30,  1986 


Part  II 


Federal  Emergency 
Management  Agency 

Federal  Response  to  a  Catastrophic 
Earthquake,  Final  Proposed  National  Plan 


23824 


Federal  Register  /  Vol.  51.  No.  125  /  Monday.  lune  30.  1986  /  Notices 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Reeponae  to  a  CatactropMc 
Earthquake,  Final  Proposed  National 


AQCNCT:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Publication  of  the  operative 
National  Plan  for  Federal  Response  to  a 
Catastrophic  Earthquake. 


;  Based  upon  a  requirement  of 
the  Earthquake  Hazards  Reduction  Act 
the  National  Plan  for  Federal  Response 
to  a  Catastrophic  Earthquake  (referred 
to  as  the  National  Plan)  is  hereby 
published  as  the  basis  for  Federal 
response  to  assist  state  and  local 
governments  impacted  by  a  catastrophic 
earthquake  or.  if  appropriate,  another 
catastrophic  natural  event.  The  National 
Plan  focuses  on  providing  supplemental 
support  during  emergency  response 
operations  to  save  lives  and  protect 
property.  Individual  department  and 
agency  emergency  authorities  as  well  as 
assignments  of  responsibility  under  the 
provisions  of  the  Etisaster  Relief  Act  of 
1974  to  accomplish  this  support  are 
identified  in  the  National  Plan.  Delivery 
of  Federal  assistance  will  be  managed 
and  coordinated  by  the  Federal 
Coordinating  Officer,  as  authorized  by 
section  303  of  the  Disaster  Relief  Act. 
A  notice  to  initiate  Federal  planning 
was  published  in  the  Federal  Register 
March  4, 1983.  48  FR  9466.  Since  that 
time,  departments  and  agencies  at  the 
National  level  have  participated  in 
development  of  four  draft  National 
Plans  and  one  headquarters  tabletop 
exercise.  In  1985,  the  National  effort  was 
combined  with  that  of  the  effort 
coordinated  by  FEMA  Region  DC  in  San 
Francisco.  Draft  Four  of  the  National 
Plan  and  the  FEMA  Region  IX 
Earthquake  Response  and  Assistance 
Plan  were  tested  in  a  three-day  major 
exercise.  RESPONSE  85,  held  June  18- 
20,1985. 

The  results  of  RESPONSE  85  as  well 
as  lessons  learned  from  the  tragic 
Mexican  earthquake  of  September  1985 
have  been  incorporated  into  the 
National  Plan.  The  National  Plan 
establishes  the  policies,  responsibilities, 
and  concept  of  operations  that  will  be 
ihe  basis  for  Federal  response.  It  further 
establishes  the  requirement  to  develop 
interagency  regional  Federal  plans  for 
response  to  a  catastrophic  earthquake  in 
any  area  of  the  country. 

Until  the  National  Plan  is  finalized 
and  published,  this  dociunent  shall  serve 
as  the  basis  for  Federal  response.  Based 
on  a  Presidential  major  disaster 
declaration,  the  FEMA  Director  has  the 


authority  to  determine  that  an 
earthquake  is  catastrophic  and  thereby 
implement  the  National  Plan. 
DATia:  Comments  on  the  National  Plan 
are  encouraged.  Comments  received 
within  sixty  days  ftxim  date  of 
publication  will  be  taken  into 
consideration  in  final  revisions  to  the 
National  Plan  and  in  follow  on  regional 
response  planning  efforts. 
AOORESS:  Send  conunents  to:  Rules 
Docket  Clerk,  Office  of  General  Counsel. 
Room  840,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472. 
FOR  njRTHER  INFORMATION  CONTACT: 
Hugh  F.  Richardson  or  Mary  Ellen 
Stemper,  ENvision  of  Response  Planning 
and  Coordination.  Disaster  Assistance 
Programs.  State  and  Local  Programs  and 
Support.  Federal  Emergency 
Management  Agency,  telephone  (202) 
646-3611  or  (202)  646-3665.  respectively. 
SUPPLEMENTARY  INFORMATION:  FEMA 
has  responsibility  as  the  lead  agency  for 
managing  and  coordinating  the  National 
Earthquake  Hazards  Reduction  Program 
established  by  the  Earthquake  Hazards 
Reduction  Act  A  requirement  of  the 
program  is  to  improve  the  capability  of 
all  levels  of  government  to  respond  to 
the  effects  of  a  catastrophic  earthquake 
in  any  of  the  high-population  risk  areas 
in  such  a  way  as  to  reduce  the  loss  of 
life  and  property.  In  addition.  FEMA  is 
responsible  for  coordination  and 
implementation  of  programs  of 
assistance  imder  provisions  of  Executive 
Order  12148  and  die  Disaster  Relief  Act 
of  1974. 

Under  the  auspices  of  the  Interagency 
Coordinating  Committee  of  the  National 
Earthquake  Hazards  Reduction  Program, 
FEMA  chairs  the  Subcommittee  on 
Federal  Earthquake  Response  Planning. 
The  Subcommittee  will  continue  as  the 
coordinating  mechanism  for  maintaining 
the  National  Plan  and  conducting 
regional  response  planning  through  all 
FEMA  regions. 

Other  supplementary  information  is 
outlined  in  the  National  Plan  included  in 
this  notice.  After  the  comment  period. 
Federal  department  and  agency  officials 
will  be  requested  to  sign  the  following 
Letter  of  Agreement  which  will  be 
included  in  the  final  National  Plan. 
Samual  W.  Speck, 

Associate  Director.  State  and  Local  Programs 
Support 

Letter  of  Agreement 

The  National  Plan  For  Federal 
Response  to  a  Catastrophic  Earthquake 
(hereafter  referred  to  as  the  National 
Plan)  establishes  the  basis  for  fulfilling 
the  Federal  Government's 
responsibilities  to  State  and  local 


governments  impacted  by  a  catastrophic 
earthquake  or,  if  appropriate,  another 
catastrophic  natural  event.  By  signature 
hereon,  the  Federal  officials  with 
responsibilities  in  the  National  Plan 
agree  to  prepare  for  and  carry  out  its 
provisions. 

The  National  Plan  is  based  on  the 
fundamental  assumption  that  a 
catastrophic  earthquake  will  overwhelm 
the  capability  of  State  and  local 
governments  to  carry  out  the  extensive 
emergency  operations  that  will  be 
necessary  to  save  lives  and  protect 
property.  ConsequenUy,  resources  knd 
authorities  of  Federal  departments  and 
agencies  have  been  grouped  into  broad 
categories  of  response  activities,  called 
emergency  support  functions,  to  provide 
Federal  assistance.  Primary  and  support 
agency  responsibilities  have  been 
identified  for  each  of  these  functions. 
Signature  on  this  letter  constitutes 
acceptance  of  responsibility  for  the 
specific  assignments. 

Under  the  provisions  of  Pub.  L  9^288, 
the  Disaster  Relief  Act  of  1974.  as 
amended,  a  Federal  Coordinating 
Officer  (FCO)  will  be  appointed  as  the 
President's  representative  to  coordinate 
overall  delivery  of  Federal  assistance. 
Federal  officials  will  be  designated  for 
each  department  and  agency  to  carry 
out  the  provisions  of  the  National  Plan, 
and  will  be  responsive  to  the  overall 
management  and  direction  by  the  FCO. 

The  Subcommittee  on  Federal 
Earthquake  Response  Planning  is 
recognized  as  the  interagency 
organization  responsible  for  overall 
coordination  of  planning  and  exercising 
efforts  required  to  develop  and  maintain 
a  Federal  response  capability.  The 
Subcommittee  is  chaired  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  and  includes  representatives  of 
each  of  the  Federal  departments  and 
agencies  identified  in  the  National  Plan. 
Members  of  the  Subconunittee  are 
responsible  to  their  department  or 
agency  officials  for  changes  required  to 
improve  the  National  Plan  and  for 
department  or  agency  participation  in 
response  plaiming  and  exercising 
activities.  Changes  or  issues  which 
cannot  be  resolved  at  the  Subcommittee 
level  will  require  approval  by  the  heads 
of  the  appropriate  departments  or 
agencies. 

To  fulfill  their  responsibilities  in  the 
National  Plan,  the  undersigned  agree  to 
ensure  that  sufficient  resources  are 
available  to  develop  and  maintain  the 
supplemental  internal  and  regional 
planning  that  must  be  done  to  establish 
a  coordinated  Federal  response 
structure. 
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Many  aspects  of  the  National  Plan 
have  been  developed  as  a  result  of 
lessons  learned  from  response 
operations  after  the  catastrophic 
earthquake  in  Mexico  in  September 
1985.  The  tragedy^  that  event  serves  as 
a  reminder  that  the  United  States  is  also 
vulnerable  to  thp-d^vastating  effects  of  a 
powerful  esffhquake  in  some  of  our 
high-risk,  high-population  areas.  By 
agreeing  to  the  provisions  of  the 
National  Plan,  the  undersigned  willingly 
accept  responsibility  to  contribute  to  a 
coordinated,  timely  Federal  response  to 
supplement  the  capabilities  of  State  and 
local  governments. 

Signatures:  Heads  of  the  25  Federal 
departments  and  agencies. 
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Terms  and  Definitions 

The  terms  and  definitions  used  in  the 
National  Plan  are  consistent  whenever 
possible  with  other  current  response 
community  terminology.  Those  which 
are  specific  to  a  catastrophic 
earthquake,  the  Disaster  Relief  Act  of 
1974,  or  the  intent  of  this  National  Plan 
are  listed  below.  This  is  not  exhaustive. 
Individual  annexes  may  contain  terms 
imique  to  a  specific  Emergency  Support 
Function  (ESF);  if  so,  those  terms  are 
defined  in  the  appropriate  annex. 

(1)  Assistance  Phases.  The  four 
phases  of  planning  and  response  related 
to  a  catastrophic  earthquake  are  as 
follows: 

(a)  Prediction  Response.  The  phase 
that  would  occur  48  to  96  hours  before 
the  earthquake.  It  would  consist  of  a 
series  of  preparatory  actions  taken  by 
Federal,  Stade,  and  local  governments  to 
protect  life  and  minimize  effects  of  the 
potential  event  on  response  personnel 
and  equipment.  These  actions  facilitate 
the  deployment  of  resources  necessary 
for  immediate  response  and  initial 
recovery  operations. 

(b)  Immediate  Response.  The  phase 
from  the  onset  of  the  earthquake  to 
approximately  30  days  afterward,  or 
those  periods  caused  by  aftershocks. 
The  fiuictions  performed  during  this 
phase  are  critical  to  saving  and 
protecting  lives  and  property  and 
meeting  basic  human  needs  and  are 
reflected  in  this  Plan. 

(c)  Initial  Recovery.  The  phase 
traditionally  associated  with  providing 
Federal  supplemental  disaster  recovery 
assistance  upon  Presidential 
declaration.  This  phase  probably  will 
overlap  the  immediate  response  phase, 
beginning  several  days  or  weeks  after 
the  earthquake  and  lasting  up  to  2  years. 
Typical  functions  to  be  performed  are 
associated  with  the  establishment  of  the 
Federal  mechanism  for  delivery  of 
disaster  assistance  (i.e.,  public  and 
individual  assistance  as  provided  for  in 
Pub.  L  93-288:  staffing  of  Disaster 
Assistance  Centers;  provision  of 
temporary  housing;  and  Federal  disaster 
loans  and  grants). 

(d)  Long-Term  Restoration  and 
Recovery.  The  phase  after  onset  of  the 
event  during  which  time  the  designated 
areas  would  be  restored  to  their  normal 
or  an  improved  state.  The  Federal  role 
in  the  process  would  be  to  coordinate 


policy  development  through  the 
authorities  associated  with  provision  of 
Federal  funds  and  assistance. 

(2)  Catastrophic  Disaster  Response 
Group  (CDRG).  A  group  of 
representatives  from  the  Federal 
departments  and  agencies  which  have 
National  Plan  support  responsibilities. 
The  CDRG's  primary  role  is  that  of  a 
centi-alized,  liaison  coordinating  group 
available  at  the  call  of  the  chairperson. 
Its  members  have  timely  access  to  the 
appropriate  policymakers  in  their 
respective  parent  organizations  to 
facilitate  decisions  on  problems  and 
policy  issues  should  they  arise.  The 
CDRG  oversees  the  national-level 
response  support  effort  and  coordinates 
the  efforts  of  the  ESF  primary  and 
support  agencies  in  supporting  Federal 
regional  requirements.  The  CDRG  serves 
as  a  mechanism  to  bring  to  bear  all 
Federal  authorities,  resources, 
capabilities,  and  expertise  that  can 
contribute  to  an  enhanced  Federal 
response  capability. 

(3)  Catastrophic  Earthquake.  There  is 
no  commonly  accepted  definition  of 
a"catastrophic"  earthquake.  Whether  a 
given  earthquake  qualifies  as 
catastrophic  depends  on  the  combined  ^ 
effect  of  geologic  parameters  (e.g.. 
magnitude,  duration,  type  of  earth 
movement  etc.),  environmental 
parameters  (e.g..  location,  time  of 
occurrence,  existing  weather  conditions, 
etc.),  sociological  parameters  (e.g.. 
preparedness  of  the  population, 
warning,  enhanced  building 
construction,  etc.).  and  destructive 
parameters  (e.g.,  building  damage  and 
collapse,  damage  to  infrastructure  and 
systems,  etc.).  For  the  purpose  of  this 
Plan,  a  catastrophic  earthquake  is 
defined  as  a  seismic  event  or  series  of 
seismic  events  that  results  in  large 
numbers  of  deaths  and  injuries; 
extensive  damage  or  destruction  of 
facilities  that  provide  and  sustain 
human  needs;  an  overwhelming  demand 
on  State  and  local  response  resources 
and  mechanisms;  a  severe  impact  on 
national  security  facilities  and 
infrastructures  that  sustain  them;  a 
severe  long-term  effect  on  general 
economic  activity;  and  severe  effect  on 
state,  local,  and  private  sector  initiatives 
to  begin  and  sustain  initial  response 
activities. 

(4)  Designated  Area.  The  area 
designated  in  the  major  disaster 
declaration  which  is  eligible  to  receive 
disaster  assistance  in  accordance  with 
the  provisions  of  Pub.  L  93-28a  as 
amended. 

(5)  Disaster  Field  Office  (DFOJ.  The 
temporary  office  established  in  or  near 
the  designated  area  from  which  the 
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Federal  Coordinating  Officer  (FCO).  his/ 
her  staff,  the  Emergency  Support  Team 
(EST),  and  where  possible,  the  State 
Coordinating  Officer,  his/her  staff,  and 
the  regional  response  organizations 
coordinate  response  activities. 

(6)  Emergency.  "Any  hurricane, 
tornado,  storm,  flood,  high  water,  wind- 
driven  water,  tidal  wave,  tsunami, 
earthquake,  volcanic  eruption,  landslide, 
mudslide,  snowstonn.  drought,  fire, 
explosion,  or  other  catastrophe  in^any 
part  of  the  United  States  which  requires 
Federal  emergency  assistance  to 
supplement  State  and  local  efforts  to 
save  lives  and  protect  property,  public 
health  and  safety  or  to  avert  or  lessen 
the  threat  of  a  disaster"  (Pub.  L.  93-288). 

Note.— For  the  purpose  of  implementing 
this  Plan  for  emergency  lifenving  and  life- 
protecting  activities  in  response  to  a 
catastrophic  earlhqualie.  there  is  no 
significant  difference  between  ■  Presidentia] 
emergency  or  major  disaster  declaratioa. 

(7)  Emergency  Support  Function  ESF. 
A  major  category  or  hmctional  area  of 
response  activity  established  to 
facilitate  coordinated  Federal  delivery 
of  assistance  required  during  the 
immediate  response  phase  after  a 
catastrophic  earthquake  to  save  lives, 
protect  property  and  public  health,  and 
maintain  public  safety.  The  ESF 
represent  those  types  of  Federal 
assistance  which  the  State  likely  will 
need  most  because  of  the  overwhelming 
impact  of  a  catastrophic  earthquake  on 
a  State's  own  resources  and  response 
capabilities  or  because  of  the 
specialized  or  unique  nature  of  the 
assistance.  ESF  support  will  be  time 
sensitive  and  nationwide  in  scope, 
flowing  into  the  designated  area  from 
throughout  the  United  States.  ESF 
support  is  designed  to  supplement  State 
and  local  response  efforts. 

(8)  Emergency  Support  Team  EST.  A 
team  consisting  of  the  lead 
representative  from  each  Federal 
department  or  agency  assigned  primary 
responsibility  for  an  Emergency  Support 
Function  (ESF)  and  key  members  of  the 
Federal  Coordinating  Ofncer's  (FCO) 
staff  formed  to  assist  the  FCO  in 
carrying  out  his/her  responsibility 
pursuant  to  Pub.  L  93-288.  The  EST 
provides  a  fonmi  for  coordinating  the 
overall  Federal  response,  reporting  on 
the  conduct  of  specific  operations, 
exchanging  information,  and  resolving 
issues  related  to  ESF  €md  other  response 
requirements.  EST  members  respond  to 
and  meet  as  requested  by  the  FCO.  The 
EST  may  be  expanded  by  the  FCO  to 
include  designated  representatives  of 
other  Federal  departments  and  agencies 
as  needed. 


(9)  Federal  Coordinating  Officer 
(FCO).  The  senior  Federal  official 
appointed  to  act  for  the  President  in 
accordance  with  the  provisions  of  Pub. 
L  93-288.  The  FCO  represents  the 
President  as  provided  by  section  303  of 
Pub.  L  93-288  for  the  piupose  of 
coordinating  the  administration  of 
Federal  relief  activities  in  the  designated 
area.  Additionally,  the  FCO  is  delegated 
and  performs  those  responsibilities  of 
the  Federal  Emergency  Management 
Agency  (FEMA)  Director  outlined  in 
Executive  Order  12148  and  those 
responsibilities  delegated  to  the  FEMA 
Regional  Director  in  the  Code  of  Federal 
Regulations  Title  44,  Part  205. 

(10)  High-risk.  High-population  Areas. 
Heavily  populated  areas  of  the  United 
States  particularly  susceptible  to  high- 
intensity  earthquakes  for  which  Federal 
emergency  response  may  be  necessary. 
FEMA  is  currently  supporting  State  and 
local  emergency  response  and 
preparedness  projects  in  these  areas: 
Honolulu.  HI:  San  Diego,  Los  Angeles, 
and  San  Francisco,  CA:  Puget  Sound, 
WA;  Anchorage.  AK;  Salt  Lake  City.  UT; 
the  seven-state  area  of  the  central  US 
(MO.  KY.  TN.  MS,  AR.  IN,  EL); 
Charleston.  SC;  Boston,  MA:  New  York; 
Puerto  Rico:  and  the  Vii^gin  Islands. 

(11)  Major  Disaster.  "Any  hurricane, 
tornado,  storm,  Oood,  high  water,  wind- 
driven  water,  tidal  wave,  tsunami, 
earthquake,  volcanic  eruption,  landslide, 
mudslide,  snowstorm,  drought,  fire, 
explosion,  or  other  catastrophe  in  any 
part  of  the  United  States  which,  in  the 
determination  of  the  President,  causes 
damage  of  sufficient  severity  and 
magnitude  to  warrant  major  disaster 
assistance  under  the  Federal  Disaster 
Relief  Act,  above  and  beyond 
emergency  services  by  the  Federal 
Government,  to  supplement  the  efforts 
and  available  resources  of  States,  local 
governments,  and  disaster  relief 
organizations  in  alleviating  the  damage, 
loss,  hardship,  or  suffering  caused 
thereby"  (Pub.  L  93-288). 

(12)  Primary  Agency.  The  Federal 
department  or  agency  assigned  primary 
responsibility  to  manage  and  coordinate 
a  specific  ESF.  Primary  agencies  are 
designated  on  the  basis  of  their  having 
the  most  authorities,  resources, 
capabilities,  or  expertise  relative  to 
accomplishment  of  the  specific  ESF 
support  Primary  agencies  are 
responsible  for  overall  planning  and 
coordination  of,  in  conjunction  with 
their  support  agencies,  the  delivery  of 
ESF-related  Federal  assistance  to  their 
Slate  counterparts.  The  primary 
agencies  serve  as  Federal  executive 
agents  with  whom  the  FCO  works 
during  response  operations  to 
accomplish  the  ESF  support 


(13)  State  Coordinating  Officer  (SCO). 
The  person  appointed  by  the  Governor 
of  the  affected  state  to  coordinate  State 
and  local  response  efforts  with  those  of 
the  Federal  Government 

(14)  Support  Agency.  A  Federal 
department  or  agency  designated  to 
assist  a  specific  primary  agency  with 
available  resources,  capabilities,  or 
expertise  in  support  of  ESF  response 
operations,  as  coordinated  by  the 
representative  of  the  primary  agency. 

NATIONAL  PLAN  FOR  FEDERAL 
RESPONSE  TO  A  CATASTROPHIC 
EARTHQUAKE:  BASIC  PLAN 

1.  Introduction 

Over  the  past  10  years  the  Federal 
Government  has  assessed  the 
vulnerabihty  of  selected  high-risk,  high- 
population  areas  of  the  United  States 
(U.S.)  to  the  effects  of  a  catastrophic 
earthquake.  Results  indicate  that  the 
impact  of  such  an  event  would 
transcend  any  disaster  that  has  occurred 
previously  within  the  U.S.  A 
catastrophic  earthquake  is  the  most 
likely  event,  short  of  war.  in  which  the 
entire  Federal  Government  would  be 
called  upon  to  assist  State  and  local 
governments  in  their  efforts  to  save  lives 
and  protect  property.  Therefore,  the 
National  Plan  for  Federal  Response  to  a 
Catastrophic  Earthquake  (hereafter 
referred  to  as  the  National  Plan  or  Plan) 
has  been  based  on  anticiptited  needs 
after  a  catastrophic  earthquake.  The 
provisions  of  the  National  Plan  could  be 
applied  to  any  catastrophic  natural 
event  which  required  support  from  the 
Federal  Government  during  emergency 
response  operations. 

The  National  Plan  is  based  on  the 
premise  that  a  broad  spectrum  of 
Federal  assistance  will  be  required  from 
around  the  Nation  in  a  time-sensitive 
manner  to  support  State  and  local 
emergency  response  operations.  Federal 
resources,  capabilities,  authorities,  and 
expertise  have  been  organized  into 
categories  of  response  activity  called 
Emergency  Support  Functions  (ESF). 
Primary  and  support  agency 
responsibilities  for  each  ESF  have  been 
identified  during  the  planning  process. 

Another  basic  planning  assumption  is 
that  a  Presidential  major  disaster 
declaration,  if  requested  by  the 
Governor  of  the  affected  State,  will  be 
immediate  and  the  incident  period  will 
coincide  with  the  catastrophic  event 
Federal  departments  and  agencies  will 
use  their  independent  emergency 
authorities  and  funds  to  the  extent 
available.  Upon  implementation  of  the 
National  Plan,  departments  and 
agencies  are  given  authority  under 
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Public  Law  (Pub.  L)  93-288.  the  Disaster 
Relief  Act  of  1974.  to  carry  out  the 
provisions  and  intent  of  the  National 
Plan.  This  authority  will  be  valid  for  30 
days  after  the  National  Plan  has  been 
implemented. 

Concurrent  with  the  Presidential 
declaration,  a  Federal  Coordinating 
Officer  (FCO)  will  be  appointed  to  act 
on-scene  for  the  President  in  accordance 
with  the  provisions  of  Pub.  L  93-288.  As 
the  President's  representative,  the  FCO 
will  be  responsible  for  coordinating  the 
overall  Federal  response  and  for 
managing  the  delivery  of  Federal 
response  programs  under  the  provisions 
of  Pub.  L  93-288. 

The  National  Plan  establishes 
policies,  responsibilities,  a  concept  of 
operations,  and  coordination 
mechanisms  for  Federal  response  to  a 
catastrophic  earthquake  in  any  area  of 
the  country.  It  is  designed  to  support 
Federal  regional  response  plans  which 
will  contain  detailed  procedures  and 
operational  responsibilities  to 
implement  the  policies  and  provisions  of 
the  National  Plan.  U  a  catastrophic 
earthquake — or  another  catastrophic 
natural  event — occurs  in  an  area  where 
a  regional  response  plan  has  not  been 
developed,  the  National  Plan  will  be 
used  as  the  basis  for  Federal  response. 

A.  Purpose 

The  National  Plan  prescribes  the 
Federal  response  concept,  policies,  and 
responsibilities  intended  to  ensure 
adequate  and  timely  support  to  State 
and  local  governments  immediately 
following  a  catastrophic  earthquake. 
The  National  Plan  establishes  a 
framework  for  systematic,  coordinated, 
and  effective  Federal  response  by: 

(1)  Establishing  basic  policies  and 
planning  assumptions, 

(2)  Establishing  a  concept  of 
operations  that  provides  an  interagency 
coordinating  mechanism  for  immediate 
delivery  of  Federal  assistance, 

(3)  Identifying  specific  Federal 
capabilities  to  supplement  State  and 
local  response  operations. 

(4)  Assigning  specific  functional 
responsibilities  to  appropriate  Federal 
departments  and  agencies,  and 

(5)  Identifying  actions  which  Federal 
organizations  will  take  to  facilitate  and 
enhance  the  overall  Federal  resjionse 
effort  to  support  State  and  local 
emergency  lifesaving  needs. 

B.  Scope 

This  National  Plan  applies  to  all 
elements  of  the  Federal  Government 
which  are  expected  to  support  the 
planning  effort  and  to  respond 
automatically  and  immediately  to  a 


catastrophic  situation  upon  Plan 
implementation. 

The  National  Plan  outiines  those 
Federal  actions  and  activities  to  be 
taken  during  the  immediate  response 
phase.  These  response  actions  and 
activities  are  designed  to  support  State 
and  local  government  efforts  to  save 
lives,  protect  property  and  public  health, 
and  maintain  public  safety.  Actions  and 
activities  identified  under  Federal 
agency  statutory  authorities  or  based  on 
assignments  under  the  provisions  of 
Pub.  L  93-288  are  for  response  support 
purposes  only.  This  Plan  is  not 
applicable  to  actions  related  to  initial 
and  long-term  recovery  efforts,  for 
which  traditional  disaster  assistance 
mechanisms  will  apply. 

II.  Policies 

1.  State  and  local  governments  are  in 
charge  of  emergency  response 
operations.  Federal  assistance  under  the 
provisions  of  Pub.  L  93-288  will 
supplement  State  and  local  government 
response  efforts. 

2.  The  Director,  Federal  Emergency 
Management  Agency  (FEMA)  or  his/her 
designated  representative  has  the 
authority  for  determining  if  an 
earthquake  is  designated  as 
catastrophic  and  for  implementing  the 
National  Plan.  The  Plan  will  be 
implemented  after  a  Presidential  major 
disaster  declaration,  and  as  such  will 
serve  as  a  mission  assignment  to  the 
designated  departments  and  agencies 
given  primary  and  support 
responsibilities.  Once  implemented,  the 
provisions  remain  in  effect  for  30  days 
unless  changed  or  extended  at  the 
discretion  of  the  FCO. 

3.  After  the  Presidential  declaration 
and  implementation  of  the  National 
Plan,  the  FEMA  Regional  Director  (RD) 
will  implement  the  regional  response 
plan.  Regions  which  lack  plans  will  use 
this  Plan  and  its  response  mechanisms 
to  conduct  response  operations  if  a 
catastrophic  earthquake  affects  areas 
within  the  region. 

4.  In  accordance  with  Section  303  of 
Pub.  L  93-288.  an  FCO  will  be  appointed 
to  operate  in  the  designated  area.  The 
FCO  will  be  the  representative  of  the 
President  and  will  be  responsible  for 
coordinating  and  managing  the  Federal 
response.  Authorities  of  the  FCO  will 
include  those  delegated  in  Executive 
Order  (E.O.)  12148  to  the  Director. 
FEMA  and  those  delegated  to  the  FEMA 
Regional  Director  in  44  Code  of  Federal 
Regulations  (CFR),  Part  205.  for  carrying 
out  provisions  of  Pub.  L  93-288. 
Additionally,  an  Emergency  Support 
Team  (EST)  wrill  be  formed  and 
deployed  in  the  designated  area  in 
accordance  with  Section  304  of  Pub.  L 


93-288  to  assist  the  FCO  in  carrying  out 
his/her  responsibilities. 

5.  The  Governor  of  the  affected  State 
will  be  advised  of  the  FCO's  designation 
and  asked  to  designate  a  State 
Coordinating  Officer  (SCO)  as  the  FCO's 
principal  point  of  contact.  The  FEMA 
RD  of  the  affected  region  will  carry  out 
the  responsibilities  of  the  FCO  until  this 
official  is  designated  and  arrives  in  the 
disaster  area.  The  FCO  and  SCO  will 
ensure  effective  and  coordinated 
operating  relationships  among  Federal. 
State,  local,  volimteer,  and  private 
organizations. 

6.  Prior  to  a  Presidential  declaration. 
Federal  departments  and  agencies  will 
provide  direct  disaster  assistance  and 
support  according  to  their  statutory 
authority,  functions,  resources,  and 
capabilities.  Following  a  Presidential 
declaration  and  upon  National  Plan 
implementation,  those  activities  not 
already  imderway  will  begin 
immediately  in  accordance  with  the 
provisions  and  authorities  of  this  Plan. 
Federal  support  and  disaster  assistance 
will  be  provided  imder  the  coordination 
of  the  FCO.  Relevant  emergency 
authorities  and  directives  are  identified 
in  Appendix  C  to  this  Plan. 

7.  Federal  departments  and  agencies 
shall  use  their  own  independent 
authorities  and  funds  for  response 
support  to  the  full  extent  that  those 
authorities  and  funds  exist  A  FEMA 
funding  code  for  Pub.  L  93-288 
expenditures  will  be  provided  to  all 
organizations  with  notification  of 
implementation  of  the  National  Plan  or 
shortly  thereafter.  Departments  and 
agencies  will  request  reimbursement  of 
and  account  for  fimds  expended  in 
support  of  a  catastrophic  earthquake 
response  effort  in  accordance  with  the 
Emergency  Management  and  Assistance 
Regulation  (44  CFR  Part  205,  Subpart  I— 
Reimbursement  of  Other  Federal 
Agencies)  and  paragraph  8  below.  (See 
Appendix  B  for  additional  information.) 

8.  Those  Federal  organizations 
designated  as  primary  agencies  serve  as 
Federal  executive  agents  responsible  for 
accomplishing  their  ESF  response 
support  requirements.  As  such,  the 
primary  agencies  are  given  authority  to 
task  their  designated  ESF  support 
agencies  as  necessary  to  accomplish  the 
Pub.  L  93-288-related  response  support 
prescribed  in  their  mutual  ESF 
annex(es).  Such  authority  includes 
primary  agency  responsibility  to  review 
and  validate  all  support  agency  requests 
for  reimbursement  of  Pub.  L.  93-288 
expenditures. 

9.  The  Subcommittee  on  Federal 
Earthquake  Response  Planning, 
established  under  the  auspices  of  the 
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Interagency  Coordination  Coinmittee  of 
the  National  Earthquake  Hazards 
Reduction  Program,  is  composed  of 
designated  representabves  of  the 
Federal  departments  and  agencies 
involved  in  Federal  earthquaice  response 
planning.  The  Subcommittee  will 
continue  as  the  coordinating  body  for 
response  planning  and  exercise  activity. 
The  Subcommittee  is  responsible  for 
providing  guidance  and  direction  fcff 
regional  sitespecific  plans. 

10.  FEMA  regions  are  responsible  for 
coordinating  development  of  Federal 
interagency,  regional  response  plans 
based  on  the  policies,  responsibilities, 
and  concept  of  operations  outlined  in 
this  Plan. 

11.  Regional  response  plans  will 
contain  the  same  ESF  and  primary  and 
support  agency  assignments  contained 
in  this  nan.  Recommended  changes  to 
or  modifications  of  regional  plans 
should  be  brought  to  the  attention  of  the 
Subcommittee  on  Federal  Earthquake 
Response  Planning  for  approval.  If  the 
Subcommittee  cannot  resolve 
recommendations  or  issues,  the  matter 
will  be  resolved  by  the  appropriate 
department  and  agency  heads. 

12.  Federal  departments  and  agencies 
will  develop  and  maintain  supplemental 
plans  and  procedures  to  ensure  their 
responsibilities  can  be  carried  out 
during  actual  or  simulated 
implementation  of  the  National  Plan. 
Some  of  the  types  of  actions  that  should 
be  addressed  in  regional,  departmental, 
and  agency  plans  include: 

(1)  Establishing  procedures  to  ensure 
personnel  are  designated  and  available 
to  respond  when  notified  that  this 
National  Plan  is  in  effect,  to  include 
replacements  to  maintain  24-hour 
operations: 

(2}  Ensuring  assigned  personnel  are 
trained  and  prepared  to  respond:  and 

(3)  Developing  and  maintaining 
resource  identification  and  application 
procedures. 

13.  All  Federal  departments  and 
agencies  will  be  prepared  to  augment 
their  staff  personnel  in  an  affected 
region,  to  include  providing  backup 
personnel  for  a  region  that  is 
incapacitated  operationally.  Procedives 
to  accomplish  assumption  of  those 
responsibilities  will  be  included  in 
regional  response  plans. 

14.  If  a  State's  emergency 
management  structure  is  incapacitated, 
the  FCO  and  the  FEMA  RD,  based  upon 
a  request  by  the  Governor,  will  be 
prepared  to  coordinate  management  of 
major  time-sensitive  activities  until 
State  and  local  authorities  are 
reconstituted  sufficiently  to  direct 
response  efforts. 


15.  Emergency  operations  required  on 
Federally  owned  property  remain  the 
responsibility  of  the  Federal 
Government  and  will  be  conducted  in 
accordance  with  individual  Federal 
department  and  agency  authorities  and 
plans.  However,  response  by 
departments  and  agencies  to  the 
Ufesaving  purposes  of  this  National  Plan 
will  take  precedence  over  other  Federal 
response  activities  except  where 
national  security  implications  need  to  be 
considered. 

16.  Following  Federal  response  to  an 
actual  catastrophic  earthquake,  the 
Director,  FEMA  will  direct  preparation 
of  a  coordinated  after-action  report 
documenting  the  Federal  response 
effort.  Each  Federal  department  and 
agency  involved  in  the  response  effort 
will  keep  vital  records  and  will  assist  in 
preparing  the  after-action  report. 

17.  This  Han  will  be  exercised 
periodically  in  conjunction  with  Federal 
departments  and  agencies,  including 
regional  offices,  and  State  and  local 
governments.  FEMA,  in  cooperation 
with  Federal-level  response 
organizations,  will  use  the  exercise  and 
review  process  to  update  this  Plan  and 
to  improve  overall  Federal  preparedness 
for  response  to  a  catastrophic 
earthquake. 

in.  Situation 

A.  Disaster  Condition 

A  catastrophic  earthquake  in  a  high- 
risk,  high-population  area  will  cause 
casualties,  property  loss,  disruption  of 
life  support  systems,  and  collapse  of 
regional  economic  and  social 
infrastructures.  A  catastrophic 
earthquake  is  unique  among  natural 
disasters  in  that  it  occurs  essentially 
without  warning  and  causes  widespread 
damage  to  facilities  and  systems  needed 
to  support  the  response  effort 
Aftershocks  will  fiuiher  affect  already 
weakened  8truct\u«s  and  disrupt 
response  operations. 

The  number  of  victims  and  extent  of 
damage  depend  on  factors  such  as  time 
of  occurrence,  existing  weather 
conditioiu.  area  demographics,  severity 
of  aftershocks,  building  construction, 
etc.  The  number  of  victims  may  total 
into  the  hundreds  of  thousands.  Deaths 
and  injuries  will  occiu  principally  from 
the  collapse  of  manmade  structures  and 
collateral  events,  such  as  fires, 
mudslides,  etc.,  triggered  by  the 
earthquake. 

Property  losses  will  total  in  the 
billions  of  dollars.  The  earthquake  may 
trigger  fires,  floods,  or  other  natural 
disasters  that  would  multiply  property 
losses  and  hinder  the  immediate 
emergency  response  effort.  The 


highway,  airport,  railway,  marine, 
commimications,  water,  waste  disposal, 
electrical  power,  natural  gas,  and 
petroleum  transmission  systems  in  and 
around  the  designated  area  will  be 
damaged  and  in  some  cases  destroyed. 
Broken  waterlines  will  hamper  fire 
fighting  efforts  severely,  while  damage 
to  surface  transportation  systems  will 
hamper  rescue  and  fire  control  efforts. 

B.  Planning  Assumptions 

The  following  assumptions  serve  as  a 
basis  for  development  of  the  National 
Plan. 

1.  The  catastrophic  earthquake  will 
occur  without  warning  and  at  a  time  of 
day  that  will  produce  maximum 
casualties.  Nonresident  population 
(work  force  and  tourists,  to  include 
foreign  nationals)  will  be  in  the 
designated  area.  The  affected  State's 
resources  and  capabilities  to  respond  to 
and  cope  with  the  casualties  and 
destruction  wrought  by  the  earthquake 
will  be  overwhelmed  and  inadequate. 

2.  The  large  number  of  casualties  and 
the  heavy  damage  to  buildings, 
structures,  and  lifeline  systems  caused 
by  the  catastrophic  earthquake  will 
necessitate  direct  involvement  of  the 
Federal  Government  in  lifesaving  and 
life-supporting  efforts  in  the  designated 
area.  Further,  it  will  require  expeditious 
delivery  of  massive  Federal  assistance 
and  resources  from  throughout  the 
United  States. 

3.  A  Presidential  major  disaster 
declaration  or  emergency  determination 
under  the  provisions  of  Pub.  L  93-288 
will  be  issued  immediately  (within  a  few 
hours  at  the  most)  and  will  be  made  to 
coincide  with  the  catastrophic 
earthquake  occurrence. 

4.  The  likelihood  of  significantly 
increased  numbers  of  deaths  within  72 
hours  following  the  earthquake  of 
persons  trapped  in  damaged  or 
destroyed  structures  will  require  an 
automatic  and  immediate  infusion  of 
Federal  search  and  rescue  personnel 
and  specialized  resources  to  minimize 
the  number  of  additional  casualties. 

5.  Federal  departments  and  agencies 
will  need  to  respond  automatically  and 
immediately  to  a  catastrophic 
earthquake,  and  to  fully  accomplish 
those  responsibilities  and  support 
requirements  outlined  in  this  National 
Plan.  The  traditional  verbal  mission 
assignment  and  follow-up  letter  process 
will  not  be  sufficient  to  trigger  the 
immediate,  massive,  integrated  Federal 
support  effort  needed  to  respond 
adequately  to  the  earthquake  event. 
Therefore,  the  National  Plan  needs  to 
serve  as  a  replacement  mechanism  for 
specific  mission  assignments. 
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iV.  Concept  of  Operation 

A.  General 

The  concept  of  operations  provides 
for  a  massive,  integrated  Federal 
response  effort  to  supplement  state  and 
local  emergency  response  actions 
immediately  following  a  catastrophic 
earthquake.  The  concept  focuses  on  the 
Federal  structure  for  coordination  of  the 
Federal  response  at  both  national  and 
regional  levels.  Details  of  the 
coordination  of  the  Federal  response  are 
outlined  in  Appendix  A  to  this  Plan.  The 
concept  of  operations  calls  for  an 
automatic  response  by  Federal 
organizations  to  carry  out  the  provisions 
of  this  National  Plan  immediately 
following  implementation  of  the  Plan.  It 
takes  into  consideration  the  large  influx 
of  response  personnel  and  resources 
expected  into  the  designated  area  from 
throughout  the  United  States. 


B.  Organization 

The  Federal  national-level  and 
regional-level  response  structures  which 
will  provide  the  nucleus  for  coordination 
of  the  Federal  response  to  a  catastrophic 
earthquake  are  depicted  in  Figure  1. 

1.  National-Level  Response  Support 
Structure 

a.  The  CDRG.  chaired  by  the  FEMA 
Associate  Director,  SLPS  (or  designated 
representative),  functions  as  a 
centralized,  liaison  coordinating  group 
at  the  call  of  the  CDRG  chairperson.  The 
CDRG  includes  representatives  from  the 
Federal  departments  and  agencies 
which  have  National  Plan  support 
responsibilities.  The  CDRG  satisfies  the 
need  for  a  Federal  element  to  coordinate 
national-level  response  actions  in 
support  of  the  regional  response  and  the 
FCO.  The  CDRG  serves  as  a  forum  for 


its  members  to  meet  and  discuss 
national-level  Federal  response 
concerns  and  support  to  the  FCO.  The 
CDRG  also  serves,  at  the  national  level, 
as  a  central  source  for  the  status  of 
Federal  departments  and  agencies 
response  support  actions.  The  CDRG 
members  serve  as  a  conduit  for 
information  about  their  parent 
organizations'  response  activities.  The 
CDRG  may  be  augmented  by  officials 
from  other  organizations,  not  identified 
in  this  Plan,  having  resources, 
capabilities,  or  expertise  necessary  to 
the  Federal  response  effort.  The  CDRG 
oversees  and  guides  the  response 
support  activities  of  the  ESF  primary 
and  support  agencies.  Figure  2  depicts 
the  membership  of  the  CDRG  and  the 
Federal  organizations  having  primary 
responsibility  for  each  ESF. 
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b.  Thv,'  specific  ESF  are  managed  and 
coordinated  overall  by  the  designated 
primary  agency  representatives.  Those 
representatives,  in  coordination  with 
their  regional  counterparts  and  their 
national-level  support  agency 
representatives,  ensure  timely  ESF 
support  from  the  national  level  to  the 
Federal  regional  response  effort.  The 
designated  national-level  support 
agency  representatives,  in  coordination 
with  their  regional  counterparts,  assist 
their  primary  agency  in  accomplishing 
the  ESF  support  requirements.  The 
annexes  to  this  Plan  describe  the  ESF 
responsibilities  and  functions  of  the 
primary  and  support  agencies,  policies, 
concept  of  operations,  and  coordination 
and  interfaces  between  agencies. 

2.  Regional-Level  Response  Structure 

a.  The  FEMA  RD  implements  the 
Federal  regional  response  plan  and 
coordinates  Federal  response  efforts 
until  the  FCO  arrives  in  the  disaster 
area.  Upon  his/her  arrival,  the  FCO 
assumes  responsibility  from  the  RD  for 
overall  coordination  of  Federal  response 
support  to  the  State  and  the 
management  responsibilities  of  Pub.  L. 
93-288  programs.  The  FCO  oversees, 
manages,  and  coordinates  the  response 
activities  of  the  regional-level  ESF 
primary  and  support  agencies.  The  FCO 
guides  and  directs  the  activities  of  the 
EST.  The  FCO  coordinates  directly  with 
the  SCO  for  the  Federal  assistance  being 
provided  to  the  State  and  to  determine 
the  unmet  needs  and  evolving  support 
requirements  of  the  State.  In  the  event 
the  designated  area  involves  more  than 
one  state,  an  FCO  may  be  appointed  for 
each  State,  or  one  FCO  may  be 
appointed  for  the  disaster  area,  with 
assistants  assigned  to  coordinate 
support  for  the  affected  States. 

b.  The  EST  assists  the  FCO  in  carrying 
out  his/her  responsibilities  by 
overseeing,  directing,  coordinating,  and 
evaluating  Federal  response  activities 
on-scene  as  requested  by  the  FCO. 
Under  the  direction  of  the  FCO,  the  EST 
resolves  response  support  problems  and 
issues  of  the  regional-level  primary  and 
support  agencies  or  else  refers  those 
problems  and  issues  to  the  CDRG  for 
resolution. 

c.  The  regional-level  primary  agency 
representatives,  in  coordination  with 
their  regional-level  support  agency 
representatives,  oversee  and  manage  the 
ESF  support  provided  directly  to  their 
state  and  local  government 
counterparts.  The  regional-level  support 
agency  representatives  assist  their 
primary  agency  in  accomplishing  the 
ESF  support  requirements. 

d.  The  Disaster  Field  Office  (DFO) 
will  serve  as  the  primary  field  location 


for  the  FCO'8  operations.  It  will  be 
staffed  in  accordance  with  the  regional 
response  plan  and  the  FCO's 
requirements.  The  DFO  will  be 
operational  within  6  to  12  hours  after  the 
decision  to  implement  the  National  Plan. 
The  DFO  will  operate  24  hours  a  day  or 
as  necessary  to  sustain  Federal 
response  operations.  Where  possible. 
FCO  operations  will  be  collocated  with 
those  of  the  SCO. 

C  Notification 

1.  FEMA  is  the  focal  point  for 
niHifying  the  Federal  response 
community  that  a  catastrophic 
earthquake  has  occurred.  FEMA  will 
receive  initial  notification  of  a  major 
earthquake  from  multiple  sources.  These 
sources  could  include  the  National 
Earthquake  Information  Center  (NEIC) 
of  the  US  Geological  Survey  (USGS).  the 
FEMA  National  Warning  Center,  the 
FEMA  region,  a  State  emergency 
operations  center,  or  the  wire  services 
and  news  media. 

2.  FEMA  will  notify  the  Federal 
departments  and  agencies  having 
primary  or  support  responsibilities  as 
described  in  this  Plan.  Priority  will  be 
given  to  contacting  organizations  with 
primary  responsibility  for  an  ESF. 
Primary  agency  officials  responsible  for 
the  ESF  will  notify  the  support  agency 
representatives  of  the  Plan 
implementation  and  annex 
requirements. 

3.  Upon  notification  by  FEMA  or  the 
primary  agency,  each  organization  is 
responsible  for  conducting  their  internal 
notifications.  In  the  event  the 
catastrophic  earthquake  occurs  in  or 
near  a  heavily  populated  area,  at  the 
national  level  CDRG  members  and  ESF 
primary  and  support  agency 
representatives  should  consider 
reporting  to  their  work  stations  prior  to 
actual  National  Plan  implementation. 
Based  upon  the  emergency  situation,  the 
CDRG  members  may  do  one  of  the 
following: 

(1)  Place  ESF  primary  and  support 
agency  representatives  on  telephone 
standby.  » 

(2)  Assemble  a  core  element  of  ESF 
primary  and  support  agency 
representatives  with  remaining 
representatives  on  telephone  standby,  or 

(3)  Assemble  all  ESF  primary  and 
support  agency  representatives. 

4.  Federal  regional  response 
notification  and  deployment  should  be 
carried  out  in  accordance  with 
established  procedures. 

5.  Primary  agency  representatives 
should  keep  their  CDRG  members 
informed  as  to  the  status  of  response 
preparations  according  to  their  ESF 
annexes  to  this  Plan. 


6.  When  the  Presidential  major 
disaster  declaration  is  issued  and  the 
decision  is  made  to  implement  the 
National  Plan,  FEMA  and  the  ESF 
officials  will  repeat  the  notification 
process. 

D.  Initial  Actions 

1.  The  FEMA  RD  will  assess  the 
capability  of  the  affected  State  to  cope 
with  the  magnitude  of  the  problem  and 
will  recommend  Federal  actions  deemed 
appropriate.  Upon  declaration  of  a 
major  disaster  and  implementation  of 
the  National  Plan  and  regional  response 
plan,  the  RD  will  coordinate  all  actions 
necessary  to  ensure  effective  Federal 
support  of  State  requirements  until  the 
FCO  assumes  those  responsibilities. 

2.  All  Federal  response  elements  will 
take  actions  to  assess  the  situation 
quickly  and  to  identify  in  advance 
support  actions  which  will  contribute  to 
response  efforts  and  which  can  be 
started  or  accompHshed  immediately 
upon  notification.  Examples  of  these 
types  of  actions  include  Federal 
Aviation  Administration  (FAA) 
assessment  of  damage  to  airfields  and 
the  air  traffic  control  system. 
Department  of  Defense  (DOD) 
assessment  of  casualties  and  damage  at 
military  installations,  DOD  and 
Department  of  Energy  (DOE) 
identification  of  immediately  available 
aerial  reconnaissance  resources,  etc. 

3.  The  Director,  FEMA  will  determine 
if  the  earthquake  qualifies  as 
catastrophic  and  take  the  necessary 
actions  for  submitting  a 
recommendation  to  the  President  for 
approval  of  a  major  disaster  declaration. 
Implementation  of  the  National  Plan  will 
immediately  follow  the  President's 
declaration. 

4.  Federal  elements  will  establish 
communications  channels  between 
Washington-area  and  regional  elements, 
and  between  regional  and  State 
elements.  Additional  communications 
requirements  which  may  arise  will  be 
coordinated  with  and  supported  by  the 

^  Communications  ESF. 

5.  As  chairperson  of  the  CDRG,  the 
Associate  Director,  SLPS  will  ensure 
activation  of  the  CDRG  and  other 
support  elements  as  dictated  by  the 
situation  and  in  accordance  with  this 
Plan. 

V.  Responsibilities 

A.  Primary  Agencies 

1.FEMA 

The  Director,  FEMA  has  the  overall 
Federal  coordination  resoonsibility  for 
developing,  exercising,  maintaining,  and 
implementing  this  National  Plan.  The 
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Associate  Director,  State  and  Local 
Programs  and  Support  (SLPS)  will  direct 
the  planning  process  and  establish  a 
program  for  periodic  exercise  and 
review  of  the  Plan.  The  Associate 
Director.  SLPS  has  designated  the  Office 
of  Disaster  Assistance  Programs  (SL- 
DA).  SLPS  as  the  FEMA  office  having 
primary  staff  responsibility. 

The  FCO  will  be  appointed  concurrent 
with  the  Presidential  declaration  and  in 
accordance  with  the  provisions  of  Pub. 
L  93-288  and  E.0. 12148.  The  FCO's 
responsibilities  are  outlined  in  section 


303  of  Pub.  L  9»-288  and.  additionally, 
will  include  those  of  the  FEMA  Director 
for  administration  of  Pub.  L  93-288 
programs,  as  delegated  to  the  FEMA 
Regional  Director  in  Title  44  CFR.  Parts 
2  and  205. 

Once  the  FCO  is  appointed  and 
arrives  in  the  disaster  area,  the  FEMA 
RD  will  assist  the  FCO  as  requested. 

2.  Other  Primary  Agencies 

Primary  responsibility  for 
management  and  coordination  of  each 
ESF  is  assigned  to  the  Federal 


department  or  agency  with  the  most 
authorities,  resources,  capabilities,  or 
expertise  in  the  specific  functional  area. 
Agencies  having  primary  responsibility 
for  an  ESF  are  identified  in  Figure  3. 
Primary  agencies  have  tasking  authority 
over  their  designated  support  agencies 
to  the  extent  necessary  to  accomplish 
their  Pub.  L.  93-288-related  ESF  support 
requirements. 
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Figure  3.  Emergency  Support  Functions  Assignment  Matrix 
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At  the  national  level,  primary 
agencies  will  plan  and  coordinate  with 
their  support  agencies  for  the  delivery  of 
ESF-related  assistance.  Primary 
agencies  are  responsible  for  preparing 
and  maintaining  functional-area 
annexes  to  this  Plan  to  reflect  the 
policies,  assistance  to  be  provided,  and 
associated  responsibilities  of  the 
designated  primary  and  support 
agencies.  Upon  Plan  implementation, 
primary  agencies,  in  coordination  with 
their  support  agencies,  will  interact  with 
the  Catastrophic  Disaster  Response 
Group  (CDRG)  to  address  ESF  support 
problems  and  issues  and  to  exchange 
information.  Primary  agency 
representatives  are  responsible  for 
managing  delivery  of  national-level  ESP 
support  to  the  regional  effort  as 
provided  by  its  parent  organization  and 
the  support  agencies.  Each  primary 
agency  also  will: 

(1)  Designate  an  official  to  serve  as  a 
representative  to  the  CDRG, 

(2)  Designate  the  office  which  will 
serve  as  the  primary  point  of  contact  for 
all  actions  relating  to  the  ESF, 

(3)  Designate  an  official  to  be 
responsible  for  the  specific  ESF, 

(4)  Provide  direction  and  assistance  to 
regional  elements  tasked  to  assist  in 
planning  and  response  operations  at 
that  level, 

(5)  Participate  fully  in  the  processes  of 
exercising  and  reviewing  response 
plans,  and 

(6)  Develop  supplemental  instructions 
and  standard  operating  procedures  to 
ensure  subordinate  organizations  will  be 
able  to  respond  effectively  in  support  of 
State  and  local  governments. 

At  the  regional  level,  primary  agencies 
will  plan  and  coordinate  with  their 
support  agencies  for  the  delivery  of 
assistance  to  their  State  and  local 
counterparts.  Primary  and  support 
agencies  will  use  the  National  Plan  as  a 
basis  for  preparing  regional  response 
plans.  Upon  Plan  implementation, 
primary  agencies,  in  coordination  with 
their  support  agencies,  will  interact  with 
their  State  counterparts  on-scene  to 
address  support  problems  and  evolving 
unique  requirements.  Primary  agencies 
will  serve  as  Federal  executive  agents, 
as  members  of  the  FCO's  EST,  in 
working  with  the  FCO  to  accomplish 
delivery  of  ESF-related  support  to  the 
State.  Regional-level  primary  agency 
representatives  are  responsible  for 
managing  delivery  of  that  ESF  support 
provided  by  its  parent  organization  and 
the  support  agencies. 

B.  Support  Agencies 

ESF  support  agencies  will  assist  the 
primary  agency  in  preparing  supporting 
annexes  to  the  National  Plan  and 


regional  response  plans  and  wiU 
respond  immediately  to  requirements 
when  a  catastrophic  earthquake  occurs. 
Each  support  agency  also  will: 

(1)  Designate  o^icials  to  serve  as 
representatives  to  the  CDRG  and  to 
serve  as  requested  on  the  FCO's  EST, 

(2)  Designate  the  office  which  will 
serve  as  the  primary  point  of  contact  for 
all  actions  relating  to  the  ESF, 

(3)  Designate  an  official  to  support  the 
specific  ESF, 

(4]  Provide  guidance  and  assistance  to 
regional  elements  tasked  to  assist  in 
planning  and  response  operations  at 
that  level, 

(5)  Participate  fully  in  the  processes  of 
exercising  and  reviewing  response 
piaru,  and 

(6)  Develop  supplemental  instructions 
to  ensure  subordinate  organizations  will 
be  able  to  respond  effectively  in  support 
of  State  and  local  governments. 

C.  Other  Federal  Organizations 

Other  Federal  departments  and 
agencies  have  authorities,  resources, 
capabihties,  or  expertise  which  are  or 
could  be  required  in  support  of  response 
operations  but  which  are  not  aligned 
with  a  specific  ESF.  Tliose  organizations 
are  identified  in  the  "Note"  in  Figure  3. 
Those  organizations  will  participate  in 
Federal  planning  and  response 
operations  and  are  responsible  for 
designating  officials  to  serve  as 
representatives  to  the  CDRG,  and  to  the 
FCO's  EST  if  so  requested.  Other 
Federal  departments  and  agencies  will 
be  identified  and  requested  to 
participate  as  requirements  are  realized. 

D.  CDRG 

The  Associate  Director,  SJ^,  FEMA, 
is  responsible  for  ensuring  that  policies 
and  procedures  essential  to  the  effective 
functioning  of  the  CDRG  are 
established.  The  Associate  Director,  or 
designated  representative,  serves  as  the 
chairperson  of  the  CDRG. 
Responsibilities  of  the  chairperson 
include  interacting  with  the  Director, 
FEMA  to  ensure  that  the  President  and 
other  senior-level  Federal  Government 
officials  are  kept  informed  of  the 
disaster  situation.  The  CDRG  is 
responsible  for 

(1)  Coordinating  the  national-level 
response  support  efforts  of  the  primary 
and  support  agencies  and  for  responding 
to  other  requirements  not  directly 
associated  with  a  specific  ESF, 

(2)  Taking  all  actions  necessary  to 
ensure  that  requirements  that  need 
national  support  are  satisfied, 

(3]  Overseeing,  coordinating,  and 
evaluating  Federal  response  activities 
and  resolving  Federal  response  support 
problems  and  issues  directly  with  the 


poUcymakers  of  the  appropriate  Federal 
departments  and  agencies. 

(4)  Establishing  procedures  for 
recording  and  maintaining  information 
pertaining  to  national-level  support 
actions  for  use  in  situation  and  after- 
action reports,  and 

(5]  Monitoring  national  security 
concerns  expressed  by  individual  CDRG 
members. 

E.EST 

The  EST  provides  on-scene  advice 
and  assistance  to  the  FCO.  Additionally, 
the  EST  assists  the  FCO  in: 

(1)  Coordinating  regional-level 
response  support  efforts  and  responding 
to  other  requirements  not  directly 
associated  with  a  specific  ESF, 

(2)  Taking  all  actions  necessary  to 
ensure  that  requirements  to  support 
State  and  local  requests  are  satisfied, 

(3)  Establishing  procedures  for 
recording  and  maintaining  information 
pertaining  to  regional-level  support 
actions  for  use  in  situation  and  after- 
action reports,  and 

(4)  Monitoring  national  security 
concerns  expressed  by  individual  EST 
members. 

VI.  Resource  Requirements 

Federal  departments  and  agencies  can 
be  expected  to  respond  with  an  influx  of 
emergency  workers.  Federal  facilities 
will  be  destroyed  or  damaged.  Local 
Federal  organizations  vfiW  be  in 
competition  with  State  and  other 
Federal  organizations  for  available 
resources  to  support  emergency 
operations.  Significant  demands  for 
individuals  possessing  specialty  skills 
such  as  medical,  engineering,  sanitation, 
etc.,  must  be  anticipated.  Demands  for 
communications,  medical, 
transportation,  food,  engineering,  and 
other  materiel  resoiures  will  occur. 
Therefore,  Federal  organizations  must 
establish  procedures  to  assess  the 
logistical  impact  of  a  catastrophic 
earthquake  on  their  field  activities.  They 
must  determine  in  advance  required 
resources  to  support  their  operations 
and  Federal  regional  and  State  response 
efforts,  and  available  options  to  obtain 
those  resources.  Those  resources  and 
options  should  be  identified  in  regional 
response  plans,  to  include  as  a 
minimum,  personnel,  support  facilities, 
fixed  or  transportable  communications, 
transportation  assets,  and  technical 
assistance. 

Additionally,  Federal  officials  at  all 
levels  must  intensively  manage  scarce 
resources  (personnel  and  equipment) 
which  may  be  urgently  needed  to 
support  response  efforts.  Examples  of 
such  resources  include  medical  doctors. 
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structural  engineering  inspectors,  oil  and 
gas  transmission  line  inspectors,  dog 
teams,  specialized  equipment  (e.g., 
geophones),  selected  medical  supplies, 
transportable  water  purification 
equipment,  etc. 

Departments  and  agencies  assigned 
primary  responsibility  for  an  ESF  must 
be  prepared  to  provide  or  arrange  for 
the  personnel,  facilities,  and  equipment 
necessary  to  support  operations  of  the 
ESF  on  a  24-hour  basis  if  necessary. 

Federal  automated  information 
systems  are  a  major  source  of 
information  to  determine  quantities  and 
locations  of  resources.  Department  and 
agency  personnel  assigned  as  ESF 
primary  or  support  agency 
representatives  must  be  familiar  with 
these  systems  and  know  how  to  acquire 
the  information.  Response  elements 
should  have  24-hour  access  to  essential 
automated  information  systems. 

VII.  References  -♦' 


A.  Public  Laws 

1.  "Earthquake  Hazards  Reduction 
Act  of  1977"  (Amended).  42  U.S.C.  7701 
ct  seq. 

2.  "Disaster  Relief  Act  of  1974,"  as 
amended  42  U.S.C.  5121  et  seq. 

B.  Executive  Orders 

1.  Executive  Order  12127,  "Federal 
Emergency  Management  Agency," 
March  31, 1977. 

2.  Executive  Order  12148,  "Federal 
Emergency  Management  Agency,"  July 
20. 1979. 

3.  Executive  Orders  12472  of  April  3, 
1984,  "Assignment  of  National  Security 
and  Emergency  Preparedness 
Telecommunications  Functions." 

C.  Federal  Emergency  Management 
Agency 

FEMA  Publication  M&R-2,  "An 
Assessment  of  the  Consequences  and 
Preparations  for  a  Catastrophic 
California  Earthquake:  Findings  and 
Actions  Taken,"  January  1981. 

D.  Other 

1.  State  of  California,  California 
Department  of  Conservation,  Division  of 
Mifies  and  Geology,  "Earthquake 
PFanning  Scenario  for  a  Magnitude  8.3 
Earthquake  on  the  San  Andreas  Fault  in 
Southern  California,"  Special 
Publication  60, 1982. 

2.  State  of  California,  California 
Department  of  Conservation,  Division  of 
Mines  and  Geology,  "Earthquake 
Planning  Scenario  for  a  Magnitude  8.3 
Earthquake  on  the  San  Andreas  Fault  in 
the  San  Francisco  Bay  Area,"  Special 
Publication  61, 1982. 

3.  State  of  California.  California 
Department  of  Conservation.  Division  of 


Mines  and  Geology.  "Update  of 
Vulnerability  Assessment  of  California, 
Presently  Used  as  a  Basis  for  Site- 
Specific  Plans,"  April  1983. 

APPENDIX  A— COORDINATION  OF 
THE  FEDERAL  RESPONSE 

I.  Introduction 

Appendix  A  outlines  the 
organizational  structure  and 
coordination  mechanisms  to  implement 
the  National  Plan  and  Federal  response 
to  support  State  and  local  governments. 
It  gives  more  specific  details  on  how  the 
coordination  process  and  provisions  of 
the  Basic  Plan  will  be  carried  out  during 
response  operations. 

A.  Purpose 

This  appendix  serves  to  identify  and 
define  the  various  components  of  the 
organizational  structure,  and  to 
establish  relationships  between  each  of 
the  components.  It  outlines  the 
functional  responsibilities  of  each 
element  of  the  organization  and 
describes  where  Federal  agency 
representatives  fit  into  the  structure. 

B.  Scope 

This  appendix  is  applicable  to  all 
elements  of  the  Federal  Government 
participating  in  response  operations.  It 
establishes  the  system  for  delivery  of 
assistance  to  State  and  local 
governments,  and  also  the  elements  to 
support  the  Presidentially  appointed 
Federal  Coordinating  Officer  (FCO)  and 
other  Federal  officials.  It  explains  the 
process  and  procedures  for  providing  a 
massive  and  immediate  Federal 
response  support  effort.  Coordinating 
elements  at  both  national  and  regional 
levels  are  established  as  forums  to 
discuss  and  resolve  broad  problems  and 
issues,  and  to  address  evolving  and 
unanticipated  support  requirements. 

C.  Assumptions 

1.  The  magnitude  of  the  suffering, 
damage,  and  destruction  wrought  by  the 
catastrophic  earthquake  will  be  so  great 
that  involvement  of  virtually  all  Federal 
departments  and  agencies  in  response 
operations  will  be  required  quickly. 
Response  elements  will  need  to  operate 
on  a  24-hour  basis  for  an  extended 
period  of  time  immediately  following  the 
catastrophic  event. 

2.  Federal  departments  and  agencies 
will  have  identified  appropriate 
representatives  who  will  have  the 
authority  and  be  prepared  to  carry  out 
their  agencies'  responsibilities  identified 
in  the  National  Plan.  Mechanisms  will 
be  in  place  to  involve  policymakers  and 
decisionmakers  within  their 
organizations  to  facilitate  rapid  and 
decisive  actions. 


3.  Federal  departments  and  agencies 
will  have  sufficient  numbers  of  sjcilled 
and  trained  personnel  and  other 
resources  necessary  to  accomplish  their 
responsibilities  and  support 
requirements,  and  will  be  prepared  to 
deploy  those  resources  immediately 
upon  implementation  of  the  National 
Plan. 

4.  An  organizational  structure  with  a 
regional-level  component  supported  by  a 
national-level  component  will  be 
required  to  direct  and  coordinate 
Federal  response  operations  after  a 
catastrophic  natural  event. 

5.  Federal  regional  response  plans  will 
be  developed  to  include  further  details 
and  procedures  to  complement  the 
National  Plan.  Procedures  will  be 
coordinated  with  State  officials  to 
provide  for  coordinated  response  efforts. 

6.  Facilities  can  be  made  available 
near  the  impacted  area  to  serve  as 
disaster  staging  area(s)  for 
accommodation  of  the  large  influx  of 
Federal  response  personnel  and  for 
receipt,  temporary  storage,  control, 
processing,  and  disposition  of  the  vast 
amounts  of  resources  expected  to  be 
brought  into  the  disaster  area  from 
throughout  the  United  States. 

7.  Operations  of  the  FCO  and  the 
State  Coordinating  Officer  (SCO)  will  be 
collocated  or  in  close  proximity. 

n.  Organizational  Structure 

The  organizational  structure  is 
composed  of  elements  at  the  national 
and  regional  levels  through  which  all 
Federal  departments  and  agencies  will 
operate  upon  National  Plan 
implementation.  The  FCO  is  the  official 
in  charge  of  overall  Federal  response 
operations  and.  as  such,  directs  and 
coordinates  the  delivery  of  response 
assistance  through  the  regional-level 
components.  The  Catastrophic  Disaster 
Response  Group  (CDRG)  directs  and 
coordinates  national-level  operations  to 
resolve  policy  issues  and  provide  rapid 
support  for  on-scene  response 
operations. 

This  section  describes  the  methods  of 
interaction  and  the  responsibilities  and 
operational  considerations  for  each  of 
the  major  elements  of  the  organizational 
structure.  The  Disaster  Field  Office 
(DFO)  and  facilities  at  the  national  level 
which  support  the  organizational 
structure  are  discussed. 

A.  National  Level 

The  national-level  organizational 
structure  for  response  coordination  is 
depicted  in  Figure  A-1. 
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1.  CDRG 

a.  As  outlined  in  the  Basic  Plan,  the 
CDRG  serves  as  a  national  level  fomm 
for  participation  by  representatives  of 
all  Federal  departments  and  agencies 
involved  in  response  support.  The  CDRG 
is  chaired  by  the  FEMA  Associate 
Director  for  State  and  Local  Programs 
and  Support  (AD/SLPS),  or  designated 
representative.  The  chairperson  is 
responsible  for  ensuring  the  needs  of  the 
response  operation  on  scene  are 
satisfied.  At  the  reqaest  of  the  FCO,  the 
CDRG  will  address  complex  response 
issues  and  problems  that  can  be 
resolved  only  throu^  national  level 
decisions  or  policy  changes. 

b.  Members  of  the  CDRG  will 
establish  and  maintain  contact  with 
their  agency  comiterparts  involved  in 
response  efforts,  particularly  with 
respect  to  accomplishment  of  specific 
Emergency  Support  Functions  (ESF). 
They  are  conduits  to  keep  their  agency 
officials  advised  of  the  status  of 
response  operations. 

c.  The  CDRG  will  operate  at  facilities 
identified  and  supported  by  FEMA.  The 
most  likely  facility  is  the  Emergency 
Information  and  Coordination  Center 
(EICC),  located  in  FEMA  headquarters, 
Washington.  DC.  FEMA  will  provide 
communications  and  other  supporting 
resources  for  the  receipt  and 
transmission  of  emergency  management 
information.  This  facility  will  be 
accessible  to  members  of  the  CDRG  and 
other  Federal  officials  as  required  by  the 
disaster  situation  and  national  response 
support  efforts. 

d.  Upon  determination  that  a 
potentially  catastrophic  earthquake  has 
occurred,  FEMA  will  notify  all  agencies. 


CDRG  members  will  keep  FEMA 
advised  of  their  respective  locations  and 
telephone  numbers,  and  should  consider 
reporting  to  the  FEMA  EICC  to  assist  in 
gathering  informatioa  and  beginning 
response  operations. 

e.  Upon  implementation  of  the 
National  Plan,  CDRG  members  will 
assemble  at  the  FEMA  EICC  for  an 
initial  meeting  with  the  CDRG 
chairperson.  CDRG  members  and  their 
alternates  must  be  available  at  the  call 
of  the  chairperson  for  24-hour 
operations,  if  necessary. 

2.  Emergency  Staff  Support  Group 
(ESSG) 

a.  The  ESSG  is  primarily  an  internal 
FEMA  group  fonned  to  provide  staff 
support  to  the  Federal  response 
structure  at  the  national  level  and  to 
serve  as  liaison  with  their  counterparts 
on  the  FCO's  staff.  Figure  A-1  depicts 
the  organizational  elements  of  the  ESSG. 
The  ESSG  also  serves  as  the  interagency 
link,  if  required,  to  comparable  elements 
(e.g.,  public  affairs,  legal  counsel, 
congressional  relations)  within  the  other 
Federal  departments  and  agencies. 
Administrative  and  logistical  support  to 
the  CDRG  will  be  provided  and 
coordinated  by  the  ESSG. 

b.  The  Assistant  Associate  Director. 
Disaster  Assistance  Programs.  FEMA.  or 
designated  representative,  will  be  the 
chairperson  of  the  ESSG.  The  ESSG 
chairperson  also  will  function  as  the 
deputy  chairperson  of  the  CDRG. 

c.  The  ESSG  will  operate  in  the  FEMA 
EICC.  or  other  designated  location  in 
close  proximity  to  the  CDRG.  The  ESSG 
will  assemble  and  operate  at  the  call  of 
its  chairperson. 


d.  "Hie  ESSG  will  be  staffed  with  all 
personnel  and  other  resources  necessary 
to  provide  required  operational  support 
to  the  National  response  effort.  CDRG 
members  will  identify  resources  in  their 
respective  agencies  in  preparation  for 
augmenting  the  ESSG  as  requested  by 
the  CDRG  chairperson. 

3.  ESF  Response  Elements 

a.  The  ESF  response  elements  are  key 
parts  of  the  organizational  structure  at 
both  the  national  and  regional  levels. 
These  elements  consist  of  the 
desi^ated  primary  and  support 
agencies  with  resources,  capabilities, 
and  expertise  required  to  provide 
Federal  response  in  emergency  support 
functions.  The  concept  of  primary  and 
support  agencies  is  the  basis  for  the 
process  providing  Federal  resources 
from  around  the  country  in  a 
coordinated  and  time-sensitive  manner 
to  response  operations. 

b.  The  organizational  structures, 
notifications,  and  operating  locations  for 
each  ESF  are  described  in  the  functional 
armexes  included  in  the  National  Plan. 

c.  At  the  national  level,  the  ESF 
response  elements  ensure  that  support  is 
provided  to  meet  ESF  needs  identified  at 
the  regional  level.  They  also  provide 
their  CDRG  members  continuing 
information  about  and  analyses  of.  the 
response  efforts  in  their  particular 
functional  areas. 

B.  Regional  Level 

The  regional-level  organizational 
structure  for  delivery  and  coordination 
of  response  assistance  and  support  is 
depicted  in  figure  A-2. 


Figure  A-1.  National -Level  Response  Coordination  Structure 
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Figure  A-2.  Federal  Coordinating  Officer's  Organizational  Structure 


1.  FCO 

The  FCO  is  the  Presidentially 
appointed  official  responsible  for  the 
overall  coordination  of  Federal  response 
support  to  the  State  and  for  the 
management  of  assistance  authorized 
under  Pub.  L.  93-288.  The  FCO 
coordinates  the  efforts  of  all  designated 
Federal  agency  representatives  to    " 
ensure  that  Federal  resources  are 
provided  in  a  timely  manner  to  satisfy 
State  requirements.  Additionally,  the 
FCO  has  the  authority  to  direct  or 
change  the  activities  of  Federal  agencies 
to  respond  to  the  most  urgent  life  saving 
and  property  protection  needs.  A  deputy 
FCO  will  be  appointed  from  FEMA  to 
assist  in  carrying  out  the  FCO's  duties 
and  functions,  and  to  manage  and 
supervise  DFO  operations. 

2.  EST 

As  authorized  in  Pub.  L.  93-288  and 


discussed  in  the  Basic  Plan,  an 
Emergency  Support  Team  (EST)  will  be 
formed  to  advise  and  assist  the  FCO  in 
coordinating  the  Federal  response.  The 
EST  will  be  composed  of: 

a.  Key  members  of  the  FCO's  staff 
including  representatives  from  public 
affairs.  Congressional  relations, 
operations,  technical  and  advisory 
services,  reports,  administrative 
services,  etc.; 

b.  A  designated  representative  from 
each  ESF  primary  agency;  and 

c.  Designated  representatives  of  ESF 
support  agencies  or  others  as  requested 
by  the  FCO. 

3.  ESF 

a.  At  the  regional  level,  the  ESF 
deliver  Federal  assistance  and  support 
in  specific  functional  areas  to  the 
response  operations  of  affected  State 
and  local  governments. 


b.  Functional  support  provided  by 
agencies  in  each  ESF  is  coordinated  by 
the  designated  primary  agency  based  on 
the  organizational  structure  and 
operating  plan  for  that  ESF  in  the 
functional  annexes  to  the  National  Plan 
and  site-specific  regional  plans. 

c.  At  the  regional  level.  ESF  report  to 
the  FCO  through  their  designated 
primary  agencies.  In  addition,  regional 
level  ESF  maintain  continuing  liaison 
with  their  ESF  counterparts  at  the 
national  level  and  with  appropriate 
State  agencies. 

d.  The  primary  agency  for  each  ESF 
has  tasking  authority  over  support 
agencies  in  that  ESF  to  the  extent 
required  to  meet  response  requirements 
under  Pub.  L.  93-288. 

4.  State  Coordinating  Officer 

a.  Although  he/she  is  not  a  Federal 
ofricial.  the  SCO  is  integral  to  the 
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effective  delivery  of  Federal  support  and 
assistance  to  affected  areas.  The  SCO  is 
an  essential  link  between  the  affected 
State  and  local  governments  in  the 
delivery  of  assistance  to  those  entities 
and  establishes  priorities  for  the 
allocation  of  Federal  resources 
provided. 

b.  The  SCO  and  the  FCO  will 
maintain  continuous  liaison  in  order  to 
coordinate  requirements  and  unmet 
needs  with  support  available  through 
ESF  and  to  identify  problems  and  issues 
requiring  Federal  and/or  State 
resolution. 

5.  DFO 

a.  A  disaster  field  office  PFO)  will  be 
established  in  or  close  to  the  designated 
disaster  area  as  a  base  of  operations  for 
the  FCO  and  other  components  of  the 
Federal  response.  The  DFO  will  be 
collocated  or  closely  linked  to  the  State 
disaster  offices  to  enhance  the  ability  of 
Federal  and  State  counterparts  to 
coordinate  disaster  relief  efforts. 

b.  FEMA  Regional  Directors  will  be 
responsible  for  planning  and 
coordinating  with  their  Federal  and 
State  counterparts  for  setting  up  the 
DFO — to  be  operational  within  6-12 
hours  following  implementation  of  the 
National  Plan — and  providing  other 
necessary  support  to  the  FCO, 

III.  Response  Operations 

Each  participating  Federal 
organization  and  element  has  specific 
functions  to  perform  implementing  the 
concept  of  operations  outlined  in  the 
Basic  Plan.  This  sect^n  details  those 
functions  and  descrii^s  how  the  overall 
Federal  response  effort  will  be 
coordinated.  In  addition,  operational 
descriptions  of  the  specialized  activities 
of  public  affairs  and  Congressional 
relations  are  included.  These  activities 
are  included  because  of  their  potential 
impact  on  public  perceptions  of  the 
Federal  response,  and  because  the 
success  of  these  activities  depends  on 
coordination  networks  and  operational 
structures  not  discussed  elsewhere  in 
this  plan. 

A.  Functions 

1.  National  Level 

a.  Following  the  determination  that 
the  earthquake  is  catastrophic  and  the 
Presidential  declaration,  the  FEMA 
Director  will  direct  implementation  of 
the  National  Plan.  Additionally,  the 
Director.  FEMA  will  provide  information 
on  the  progress  of  Federal  response 
efforts  to  the  White  House  and  other 
senior-level  Federal  Government 
officials,  as  required. 


b.  The  FEMA  AD/SLPS  will  ensure 
that  the  FCO  and  supporting  persoimel 
receive  an  orientation  briefing  prior  to 
departure  to  the  disaster  area.  The  AD/ 
SLPS  also  will  ensure  that  national-level 
staffing  requirements  are  sustained  for 
the  duration  of  required  national-level 
support.  As  chairperson  of  the  CDRG. 
the  AD/SLPS  (or  his/her  designee),  will 
ensure  that  the  CDRG  accomplishes  the 
responsibihties  outlined  in  the  Basic 
Plan  and  the  functions  outlined  below. 

c.  The  CDRG  will: 

(1)  Resolve  national-level  response 
support  problems  and  issues  directly 
with  the  policymakers  of  the  appropriate 
Federal  departments  and  agencies; 

(2)  Establish  procedures  or 
mechanisms  to  provide  a  means  for 
determining,  on  an  ongoing  basis,  the 
status  of  national-level  response 
actions; 

(3)  Arbitrate  conflicts  regarding 
response  actions  and  the  application  of 
resources; 

(4)  Take  action  as  requested  by  the 
FCO  on  response  support  requests 
which  are  not  functionally  related  to  a 
specific  ESF; 

(5)  Provide  policy  guidance,  or 
clarification  of  existing  policy  as 
appropriate,  regarding  the  use  of  Federal 
resources; 

(6)  Apprise  the  heads  of  Federal 
departtnents  and  agencies  of  national 
security  concerns;  and 

(7)  Take  all  other  actions  necessary  to 
ensure  timely  and  effective  support  to 
the  FCO. 

d.  ESF  primary  and  support  agencies 
will  perform  functions  specified  in  the 
appropriate  ESF  annexes. 

e.  As  members  of  the  ESSG: 

(1)  The  Director  of  FEMA's  Office  of 
Public  Affairs  will: 

(a)  Advise  and  provide  public  affairs 
(PA)  support  to  the  CDRG; 

(b)  Serve  as  the  PA  liaison  between 
the  CDRG  and  the  FCO's  Lead  Public 
Information  Officer  (Lead  PIO)  for 
coordination  of  information  prior  to 
release  through  the  Joint  Information 
Center  (JIC); 

(c)  Supplement  regional  efforts,  as 
requested,  to  ensure  experienced  PA 
persoimel  and  support  staff  are 
dispatched  to  support  the  FCO  (and  the 
FEMA  Regional  Director  (RD)  prior  to 
the  FCO's  arrival); 

(d)  Ensure  that  equipment  and 
supplies  in  FEMA's  "fly-away"  kit  are 
available  to  support  the  on  scene  PA 
effort  and  are  dispatched,  as  requested, 
to  the  FCO  (or  the  FEMA  RD  prior  to  the 
FCO's  arrival). 

(2)  The  Director  of  FEMA's  Office  of 
Congressional  Relations  will: 


(a)  Establish  contact  with 
Congressional  offices  representing  the 
disaster  area; 

(b)  Develop  and  provide  to  the  FCO's 
Congressional  Liaison  Officer  a  list  of 
Washington.  DC  and  district  office 
contacts  for  each  of  the  appropriate 
Congressional  offices  for  liaison  on 
disaster-related  matters; 

(c)  Assist  the  FCO's  Congressional 
Liaison  Officer  by  responding  to 
national-level  Congressional  inquiries; 

(d)  Arrange  for  Washington,  DC 
briefings  as  appropriate  for  members  of 
Congress  and  their  staffs  on  the  scope  of 
Federal  assistance  to  affected  areas; 

(e)  Ensure  that  experienced 
Congressional  relations  (CR)  personnel 
and  support  staff  are  dispatched  to 
support  the  FCO;  and 

(f)  Serve  as  the  CR  liaison  between 
the  CDRG  and  the  FCO's  Congressional 
Liaison  Officer. 

(3]  The  FEMA  Comptroller  will: 

(a)  Oversee  and  direct  disposition  and 
accounting  of  funds  expended  in 
accordance  with  Pub.  L  93-288; 

(b)  Provide  a  funding  code  for 
reimbursement  of  Pub.  L.  93-288  related 
expenditures  to  the  Federal  departments 
and  agencies  with  National  Plan 
responsibilities  upon  Plan 
implementation  or  shortly  thereafter 

(c)  Take  action,  if  necessary,  to 
request  supplemental  appropriations  to 
support  disaster  relief  operations; 

(d)  Establish  a  Letter  of  Credit 
mechanism  to  ensure  rapid  availability 
and  transfer  of  funds  to  state  and 
Federal  organizations  when  required; 
and 

(e)  Establish  comptrollership  liaison 
with  the  FCO's  support  components  in 
the  DFO. 

(f)  Establish  liaison,  as  necessary, 
with  comptrollers  of  other  involved 
Federal  departments  and  agencies. 

(4)  The  FEMA  General  Counsel  will: 

(a)  Provide  legal  advice  to  the 
chairman  of  the  CDRG  on  the  provisions 
of  Pub.  L  93-288; 

(b)  Respond  to  all  requests  for  legal 
interpretation  of  the  provisions  of  Pub. 
L  93-288; 

(c)  Monitor  closely  Federal  response 
support  operations  in  the  designated 
area  to  identify  potential  Pub.  L  93-288- 
related  problems  and  issues  that  could 
develop  into  lawsuits  against  the 
Federal  Government; 

(d)  Establish  General  Counsel  liaison 
between  the  CDRG  and  the  FCO;  and 

(e)  Establish  liaison,  as  necessary, 
with  General  Counsels  of  other  involved 
agencies. 

(5)  Other  FEMA  offices  as  assigned 
will: 


(a)  Provide  admiiiistrative  and 
logistical  support  to  the  CDRG; 

(b)  Provide  the  use  of  the  agency's 
facihties.  such  as  the  EICC  as 
operational  heedqaarters  for  the  CDRG 
and  other  nationai-level  elements  of  the 
Federal  response  structure; 

(c)  Provide  communications  and  other 
support  resources  for  receipt, 
transmission,  and  management  of 
emergency  management  information 
through  the  EICC;  and 

(d)  Maintain  a  current  hst  of  the 
names,  titles  and  telephone  numbers  of 
CDRG  members  for  use  in  issuing 
appropriate  notifications. 

2.  Regional  Level 

a.  The  FCO  will 

(1)  Oversee,  manage  and  coordinate 
Held  response  activities  of  all  Federal 
response  elements; 

(2)  Coordinate  with  the  SCO  to 
identify  unmet  needs  and  evolving 
support  requirements  and  deliver 
appropriate  Federal  assistance; 

(3)  Forward  to  the  CDRG  all  support 
requirements  which  are  beyond  regional 
capabilities; 

(4)  Direct  the  overall  Federal  PA  and 
CR  efforts;  and 

(5)  Serve  as  the  chief  spokesperson  for 
the  Federal  response  effort  to  the  media 
and  the  public. 

b.  The  Deputy  FCO  will: 

(1)  Assist  the  FCO  in  carrying  out  the 
FCO's  responsibilities  as  the  President's  • 
representative  for  delrvering  Federal 
response  support  and  assistance;  and 

(2)  Supervise  day-to-day  staff 
activities  in  the  DFO. 

c.  The  EST  will: 

(1)  Obtain  information  regarding 
Federal,  State,  and  local  government's 
response  activities;  identify  needs  which 
should  be  addressed  at  the  regional 
level;  and  provide  that  informatipn  to 
the  appropriate  primary  and  support 
agency  representatives  on  scene; 

(2)  In  coordination  with  the  FCO, 
determine  those  Federal  response 
support  requirements,  problems,  and 
issues  that  cannot  be  resolved  at 
regional  level  and  that  should  be 
forwarded  to  the  CDRG  for  resolution; 
and 

(3)  Take  all  other  actions  necessary  to 
assist  and  advise  the  FCO  in  carrying 
out  his/her  responsibilities  effectively. 

d.  Public  Affairs  will: 

(1]  Establish  and  operate  one  or  more 
loint  Information  Centers  (}ICs)  to 
ensure  the  coordinated,  timely  release  of 
accurate  information  to  the  news  media 
and  the  pubhc  (See  section  IIIC): 

(2)  Coordinate  VIP  briefings  and  tours; 

(3)  Establish  and  operate  a  pubUc 
information  program  to  provide 
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asssatanoe/iafonaation  to  ttie  general 
pabUcand 

(4]  Estabhsh  and  operate  a  toN-free 
informatioB  bothne. 

e.  Congressional  Relations  wilh 

(1)  Eatabiish  end  maintain  continuing 
liaison  with  affected/  interested 
Congressional  offices  with  assistance  of 
the  national-level  Congressional 
relations  element; 

(2)  EstabKsh  and  maintain  liaison 
wiA  appropriate  pablic  interest  groups; 
and 

(3)  Coordinate  with  Lead  PIO  and 
serve  as  conduit  for  providing  releases 
and  other  puMic  information  materials 
to  interested  Conac^ional  delegations 
and  public  iaterey^roups. 

f.  Operations  will: 

(1)  Provide  day-to-day  management, 
coordination,  technical  assistance  and 
oversight  to  the  ESF  primary  and 
support  agencies; 

(2]  Arbitrate  conficts  regarding 
response  actions  and  the  application  of 
resources; 

(3)  Determine  and  take  appropriate 
actions  on  response  support  requests 
which  are  not  functionally  related  to  a 
specific  ESF  and  inform  the  CDRG  of 
requests  that  caimot  be  satisfied  at  the 
regional  level;  and       ^ 

(4]  Maintain  current  information  on 
the  status  of  regioaal-Ievel  response 
activities. 

g.  Administrative  Services  wilL 

(1)  Provide  logistical  and 
administrative  support  to  the  FCO  and 
other  Federal  departments  and  agencies 
operating  from  the  DFO;  and 

(2)  Coordinate  as  appropriate  with  the 
FCO  and  the  SCO  on  requirements  for 
staging  area(8)  outside  the  designated 
disaster  area. 

h.  Reports  will: 

(1)  Document  response  operations, 
activities,  problem  areas,  and 
resolutions; 

(2)  Compile  regular  situation  reports 
and  special  regional-level  reports  as 
specified  by  the  FCO; 

(3)  Maintain  logs,  records,  and  other 
written  information  for  use  in  preparing 
reports  and  for  historical  purposes;  and 

(4)  Maintain  coordination  with  the 
Damage  Information  ESF  to  facilitate 
processing  up-to-date  damage 
information  for  use  by  the  FCO  and 
others  for  decisionmaking. 

i.  Communications  will: 

(1)  Install,  maintain,  and  operate  DFO 
communications  systems  and 
equipment;  and 

(2)  Coordinate  with  the  ESSG  and 
State  communications  officers  to 
establish  and  maintain  effective 
communications  between  the  national 
level  response  structure  and  the  DFO, 


and  between  the  SCO  and  the  FCO  if 
they  are  not  collocated  in  the  DFO. 

j.  Technical  and  Advisory  Services 
will: 

(1)  Coordinate  provision  of  technical 
assistance  and  expertise  to  inspect  and 
evaluate  hazardous  geologic  and 
hydrologic  processes,  identify  hazards 
posed  by  collapsed  or  damaged  dams 
and  levees,  and  deal  with  other 
secondary  and  unanticipated  hazards; 

(2)  Recommend  to  the  FCO 
appropriate  hazard  reduction  measures; 

(3)  Serve  as  a  point-of-contact  for 
scientific  and  technical  inquiries  and 
investigations;  and 

(4]  Respond  to  State  and  local 
requests  for  scientific  assistance. 

k.  ESF  primary  agency  representatives 
will  serve  as  the  points-of-contact  for 
the  FCO  on  matters  related  to  response 
activities  in  their  particular  functional 
areas.  ESF  primary  and  support  agencies 
will  perform  the  functions  prescribed  in 
the  appropriate  annexes  to  the  National 
Plan. 

1.  The  National  Security  Advisor  will: 

(1)  Identify  and  monitor  potential  and 
actual  national  security  implications 
caused  by  the  catastrophic  event; 

(2)  Provide  technical  advice, 
assistance,  and  recommendations  to  the 
FCO  relative  to  national  security 
impl^tions; 

(3)  Coordinate  activities  related  to 
national  security,  as  required:  and 

(4)  Maintain  appropriate  liaison  with 
the  CDRG  relative  to  national  security 


issues. 


B.  Response  Coordination 

1.  General 

During  the  critical  minutes  and  hours 
immediately  following  a  catastrophic 
earthquake,  most  Federal  elements  in 
the  designated  area  will  assist  State  and 
local  officials  to  save  Uves  and  prevent 
unnecessary  suffering.  Federal 
organizations  at  national  and  regional 
level  will  focus  on  those  lifesaving  and 
life-protecting  efforts  in  initiating 
implementation  of  this  National  Plan. 

2.  Coordination 

The  CDRG  will  coordinate  the  overall 
national-level  Federal  response  support 
efforts.  The  designated  representatives 
of  ESF  primary  and  support  agencies 
will  coordinate  their  specific  ESF 
support  requirements  with  their  Federal 
regional  counterparts  in  the  designated 
area.  Prior  to  arrival  of  the  appointed 
FCO.  Federal  regional  organizations 
provide  response  support  to  the  affected 
State  under  the  coordination  and 
management  authorities  of  the  FEMA 
RD.  After  the  FCO  is  appointed  and 
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arrives  on  scene,  the  Federal  regional 
organizations  provide  response  support 
under  the  coordination  and  management 
authority  of  the  FCO.  If  a  response 
support  requirement  can  best  be 
accomplished  under  an  agency's 
independent  authority  or  if  the  support 
is  beyond  its  authority  or  capability  at 
the  regional  level,  the  agency  notifies 
the  FCO's  Operations  Officer.  The 
Operations  Officer  informs  the  FCO 
and.  if  necessary,  forwards  the  support 
requirement  to  the  CDRG  for 
appropriate  action.  Upon  receipt  of  the 
support  requirement  at  the  national 
level,  the  CDRG  will  take  action  to 
identify  organizations  or  resources  that 
can  satisfy  the  requirement.  The  CDRG 
or  the  FCO  then  will  task  the 
appropriate  organization(s)  to  provide 
the  required  support. 

The  CDRG  and  the  FCO  will  ensure 
that  they  can  quickly  determine  the 
status  of  each  specific  action  at  any  time 
at  their  respective  levels.  At  the  national 
level,  primary  and  support  agency 
representatives  will  report  completion  of 
response  support  actions  to  the  CDRG. 
Regional-level  counterparts  of  the 
primary  and  support  agency 
representatives  will  report  status  and 
completion  of  response  support  actions 
to  the  Operations  component  of  the 
DFO. 

Federal  regional  organizations  will 
establish  communications  with  their 
national  headquarters  and  keep  them 
informed  of  response  support  provided 
under  their  independent  authorities, 
under  the  provisions  of  this  National 
Plan,  and  by  direction  of  the  FCO. 

All  Federal  elements  will  ensure 
response  actions  are  coordinated  fully 
to  preclude  duplication  of  efforts  and 
inefficient  use  of  resources. 

C  Specialized  Activities 

1.  Public  Affairs 

One  or  more  Joint  Information  Centers 
(JICs)  involving  the  affected  State  and 
local  governments  and  all  responding 
Federal  departments  and  agencies  will 
be  established  to  ensure  the 
coordinated,  timely,  accurate  release  of 
information  to  the  news  media  and  the 
public  about  disaster-related  alerts, 
warnings,  protective  actions,  damage     - 
information,  and  Federal  response 
activities.  All  Federal  departments  and 
agencies  involved  in  the  response  effort 
will  make  available  experienced  PA 
personnel  to  support  the  Federal  PA 
effort  and  will  provide  immediate 
access,  through  the  CDRG  and  EST,  to 
individuals  authorized  to  speak  for  their 
respective  organizations  before  the 
media  and  the  public.  Information 
intended  for  the  news  media  and  the 


public  will  be  coordinated  among 
Federal  departments  and  agencies  and 
with  state  and  local  officials  to  the 
extent  practicable  prior  to  release. 

A  primary  JIC  will  be  set  up  in  or  near 
the  DFO  and  will  serve  as  the  principal 
point  for  release  of  information  to  the 
news  media  and  the  public.  A  satellite 
JIC  will  be  set  up  at  FEMA 
Headquarters  in  Washington,  DC.  Other 
satellite  JICs  may  be  established  at  one 
or  more  FEMA  Regional  Headquarters 
and/or  other  locations.  All  JICs  will 
operate  under  the  direction  of  the  Lead 
PIO  named  by  the  FCO  and  will  be 
prepared  to  operate  24  hours  a  day  as 
long  as  the  FCO,  in  consultation  with 
the  SCO  and  the  CDRG,  determines 
necessary. 

The  primary  JIC  will  be  staffed,  to  the 
extent  possible,  by  PA  representatives 
of  all  responding  Federal  departments 
and  agencies  and  affected  State  and 
local  governments.  Staffing  of  the 
satellite  JICs  and  any  others  which 
might  be  established  will  be  determined 
by  the  Lead  PIO  under  the  direction  of 
the  FCO. 

2.  Congressional  Relations 

A  Congressional  Liaison  program  will 
be  established  to  provide  up-to-date 
Federal  response-related  information  to 
the  Washington,  DC,  and  district  offices 
of  Congressional  representatives  and  to 
respond  to  questions,  concerns  and 
problems  raised  by  their  constituents 
and  by  concerned  public  interest  groups. 
The  program  will  be  managed  by  the 
Congressional  Liaison  Officer  named  by 
the  FCO,  and  all  Federal  departments 
and  agencies  involved  in  the  response 
effort  will  make  available  experienced 
CR  personnel  to  support  the  effort 
Information  to  be  released  to 
Congressional  offices,  constituents  and 
public  interest  groups  will  be 
coordinated  among  Participating  Federal 
departments  and  agencies  and  with 
State  and  local  officials,  as  appropriate, 
prior  to  release. 

CR  personri&l  will  be  headquartered  in 
or  near  the  DFO  and  will  maintain 
continuing  liaison  with  the  PA  personnel 
in  the  primary  JIC.  A  CR  support 
contingent  will  be  stationed  at  the 
FEMA  EICC  and  will  respond  to 
inquiries  received  at  the  national  level 
at  the  direction  of  the  Congressional 
Liaison  officer. 

The  CR  staff  at  the  regional  and 
national  levels  will  conduct  briefings  for 
Congressional  members  and  their  staffs 
and,  as  appropriate,  representatives  of 
concerned  public  interest  groups. 
Timing,  format,  and  content  of  these 
briefings  will  be  determined  by  the 
Congressional  Liaison  officer  in 


consultation  with  the  FCO.  the  CDRG. 
and  the  SCO  as  appropriate. 

APPENDIX  B— ADMINISTRATIVE 
POUCIES  AND  PROCEDURES 

I.  Introduction 

A  number  of  administrative  tasks  are 
required  for  successful  operation  of  the 
Federal  response  to  a  catastrophic 
natural  event.  Detailed  planning  is 
required  to  facilitate  completion  of  these 
tasks  in  the  stressful  environment 
created  by  the  event. 

A.  Purpose 

This  appendix  prescribes  the 
interagency  administrative  policies  and 
procedures  to  be  followed  by 
participating  Federal  organizations  in 
planning  for  and  executing  provisions  of 
the  National  Plan. 

B.  Scope 

This  appendix  focuses  on 
administrative  policies  and  procedures 
unique  to  planning  and  operations 
related  to  the  National  Plan  for  Federal 
Response  to  a  Catastrophic  Earthquake. 
It  includes  policies  and  procedures 
which  are  not  covered  in  the  Code  of 
Federal  Regulations  and  other 
applicable  references. 

II.  Administrative  Policies 

A.  Pre-Implementation  of  the  National 
Plan 

1.  As  specified  in  the  Basic  Plan, 
supplemental  agency  and  regional  plans 
will  be  developed  to  prescribe  detailed 
administrative  procedures  for  meeting 
requirements  related  to  carrying  out 
provisions  of  the  National  Plan. 

2.  Regional  planning  will  ensure  that 
administrative  requirements  of  the 
Federal  response  will  be  met. 

B.  Post-Implementation  of  the  National 
Plan 

1.  All  financial  operations  related  to 
the  Federal  response  will  be  conducted 
in  accordance  with  established  financial 
policies  and  regulations. 

2.  Reimbursement  of  Pub.  L. 93-288- 
related  expenditures  by  primary  and 
support  agencies  will  be  in  accordance 
with  44  CFR  except  as  shown  in  section 
III.  B.  3. 

3.  States  will  determine  prianties  for 
application  of  resources  provBed  by 

leWts  > 


responding  Federal  departme 
agencies. 


and 
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ni.  Adrainistrativs  Ptocadurei 

A.  Pre-lmplementotioit 

1.  National  Plan  Review  and  Revision 

The  National  Plan  will  be  reviewed 
during  the  fourth  quarter  of  each  fiscal 
year  by  the  Subcommittee  on  Federal 
Earthquake  Response  Flaraiing. 
Subcomouttee  Baeraber  agencies  will 
submit  recomamMled  changes,  in 
writing,  to  Chairperson.  Sabcommittee 
on  Fedieral  Eartiiquake  Response 
Planning,  no  later  than  |uly  31  of  each 
year. 

Approved  changes  will  be 
incorporated  into  the  National  Plan  and 
correction  pages  issued  by  the 
Chairperson  by  September  30. 

Arrangements  for  consideration  of 


months  of  receipt  of  any  chM»ge(s)  to  the 
National  Plan. 

2.  Notification  List 

Federal  departramts  and  agencies  to 
be  represented  on  the  Catastrophic 
Disaster  Response  Group  (CDRG)  will 
provide  to  FEMA  the  name,  address, 
position,  title,  and  telephone  numbers 
(office  and  home)  of  their  CDRG 
meo>bers.  Federal  agencies  designated 
as  primary  agencies  will  provide  FEMA. 
at  both  national  and  regional  level,  with 
the  requested  information  on  their  ESF 
representatives.  At  the  regional  level. 
Federal  agencies  desi^iated  as  primary 
agencies  will  provide  FEMA  sinular 
information  on  their  EST  representative. 
This  information  is  to  be  verified 
seraianualiy,  and  updated  as  changes 
occur. 


significant  changes  ontside  the 

established  review  period  may  be  made  _  „       ,      ,         ^  ^. 

by  contacting  the  Subcommittee  ^-  Post-tmplementatKm 

Chairperson.  (  The  folk) wing  paragraphs  summarize 

Regional  offices  of  Federal  \  considerations  which  should  be 

departments  and  agencies  will  conduct  addressed  as  supplemental  agency  and 

formal  reviews  of  their  response  plans  regional  plans  are  developed  to  carry 

and  procedures  annuaDy  within  3  out  Federal  response. 


1.  FCO  Continuity 

In  the  event  the  FCO  is  incapacitated, 
his/her  authorities  and  responsibilities 
are  to  be  assumed  immediately  by  the 
Deputy  FCO.  The  Deputy  FCO  will 
function  as  the  FCO  until  the  FCO  is 
able  to  reassume  his/  her  position  or  a 
new  FCO  is  designated  and  arrives  on 
scene. 

2.  Reports 

a.  National  Level.  Figure  B-1  depicts 
the  general  flow  of  reports  at  both  the 
national  and  regional  levels.  The  ESSG 
will  prepare  all  reports  required  by  the 
CDRG.  Disaster  situation  reports, 
damage  assessments,  reports  on  the 
status  of  Federal  response  operations, 
and  other  information  will  be  issued 
regularly  by  the  CDRG,  in  coordination 
with  the  FCO.  All  Federal  departments 
and  agencies  involved  in  the  response  at 
the  national  level  will  provide  input  for 
diese  reports,  according  to  deadlines 
established  and  promulgated  by  the 
ESSG  Chairperson  or  his/her  designee. 

MLUNQ  cooe  •n».oi-M 
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The  primary  agency  of  each  ESF  will 
submit  ESF-related  input  to  the  CDRG. 
ESF  support  agencies  will  submit  ESF- 
related  input  through  the  primary 
agency  of  the  ESF.  All  agencies  will 
submit  input  on  non-ESF  related  matters 
through  their  respective  CDRG 
members.  CDRG  members,  primary  ESF 
agencies,  and  ESSC  staff  will  submit 
input  to  the  ESSC  Chairperson. 

For  the  purpose  of  reporting  status  on 
^Federal  operations  at  the  national  level, 
input  is  to  describe,  as  appropriate: 

(1)  Major  actions  completed  during 
the  reporting  period  to  support  onsite 
response  operations; 

(2)  Pending  actions  and  resources 
necessary  to  support  the  response  effort; 

(3)  Response-related  problems  and 
issues  which  require  resolution;  and. 

(4)  Signiflcant  meetings,  contacts,  and 
agreements  initiated  or  completed. 

In  addition  to  this  input,  the  Damage 
information  ESF  will  provide  the  ESSG 
with  up-to-date  damage  assessments 
and  casualty  information  collected  by 
its  ESF  counterpart  at  the  regional  level. 

In  coordination  with  the  CDRG,  the 
ESSG  will  forward  copies  of  appropriate 
reports  to  the  White  House,  the  Director 
of  FEMA,  the  Federal  departments  and 
agencies  involved  in  tbe  national-level 
response  efforts,  the  FCO,  and  other 
appropriate  national-level  Government 
ofHcials. 

The  ESSG  tvill  maintain  logs,  records, 
and  file  copies  of  all  reports  prepared 
and  submitted  by  the  ESSG,  to  include 
copies  of  all  written  inputs  from  other 
organizations. 

Each  Federal  department  and  agency 
will  maintain  logs  and  records  sufHcient 
to  provide  an  accurate  historical 
account  of  its  response  actions  and 
activities,  and  to  facilitate  preparation  "^ 
of  after-action  reports  and  input  to  other 
reports. 

b.  Regional  Level.  The  FCOs  Reports 
Officer  will  be  responsible  for  preparing 
and  submitting  all  reports  required  of 
the  FCO.  including  periodic  disaster 
situation  reports,  damage  assessments, 
and  the  FCO  Digest.  All  Federal 
departments  and  agencies  involved  in 
the  response  at  the  regional  level  will 
provide  input  for  these  reports, 
according  to  deadlines  established  by 
the  Reports  Officer. 

ESF  support  agencies  will  submit  ESF 
related  input  through  the  primary 
agency  designated  for  the  ESF.  Primary 
agencies  will  submit  input  for  their  ESF 
to  the  FCO's  Operations  Officer  who 
will  foEward  all  ESF  input  to  the  Reports 
Officer.  The  FCOs  staff  will  submit 
input  to  the  Reports  Officer. 

Input  on  the  status  of  Federal 
response  operation  from  each  EST 
member  will  describe,  as  appropriate: 


(1)  Major  response  actions  completed 
during  the  reporting  period; 

(2)  The  impact  of  those  actions  on  the 
overall  conditions  in  the  affected  area: 

(3)  Up-to-date  assessments  of  further 
actions  necessary  to  complete  required 
assistance; 

(4)  Response-related  problems  and 
issues  and  assessments  of  actions 
required  to  resolve  them:  and 

(5)  Significant  meetings,  contacts,  and 
agreements  initiated  or  completed. 

In  addition  to  this  input,  the  Damage 
Information  ESF  will  provide  the 
Reports  Officer  with  up-to-date  damage 
assessment  and  casualty  information 
collected  from  regional-level  ESF  and 
other  sources. 

Copies  of  all  FCO  reports  will  be 
forwarded  to  the  Chair  of  the  CDRG  and 
to  the  appropriate  regional-level  Federal 
departments  and  agencies  providing 
response  support. 

Each  Federal  department  and  agency 
at  the  regional  level  will  maintain  logs 
and  records  sufficient  to  provide  an 
accurate  historical  account  of  its 
response  action  and  activities  and  to 
facilitate  preparation  of  after-action 
reports  and  input  to  other  reports. 
,   The  Reports  Officer  will  maintain  logs 
and  records  of  all  completed  regional- 
level  reports  and  all  written  and  verbal 
reports  input  from  other  organizations. 

3.  Financial  Management 

a.  General.  A  FEMA  funding  code  for 
expenditures  under  the  provisions  of 
Pub.  L  93-288  will  be  provided  to  all 
primary  and  support  agencies  upon 
notification  of  implementation  of  the 
National  Plan,  or  shortly  thereafter.  Any 
Federal  agency  not  in  receipt  of  the 
funding  code  within  48  hours  of  National 
Plan  implementation  should  contact  the 
FEMA  Comptroller's  representative  to 
the  ESSG. 

b.  Letters  of  Credit.  (1)  Cash  advances 
to  recipient  organizations  shall  be  made 
by  using  the  Letter-of-Credit  Treasury 
Financial  Communications  System 
(LOC-TFCS). 

(2)  A  letter-of-credit  is  an  instrument 
certified  by  an  authorized  official  of  a 
Federal  sponsoring  agency  (FEMA)  that 
authorizes  a  recipient  to  draw  funds 
when  needed  from  the  Department  of 
Treasury  through  the  recipient's 
financial  institution,  in  accordance  with 
the  provisions  of  Treasury  Circular  No. 
1075,  as  revised.  The  LOC-TFCS  is  an 
electronic  fund  transfer  application  of 
the  letter-of-credit  payment  method  that 
provides  the  availability  of  Federal 
funds  to  a  recipient  organization  on  the 
first  workday  following  the  receipt  of 
the  request  for  funds  message  by  the 
U.S.  Treasury  in  accordance  with 
provisions  of  Treasury  Circular  Number 


1083.  as  revised.  The  letter-of-credit 
method  has  been  proven  to  be  an 
efficient  method  of  financing  multiple 
grants  to  States,  other  levels  of 
government  and  private  contractors. 

c.  Reimbursement  Procedures. 
Primary  and  support  agencies  shall 
request  and  account  for  funds  expended 
in  support  of  a  catastrophic  earthquake 
response  efforts  in  accordance  with  the 
Title  44  Code  of  Federal  Regulations 
(CFR),  Emergency  Management  and 
Assistance  (Part  205.  Subpart  I, 
Reimbursement  of  Other  Federal 
Agencies);  paragraph  8  of  section  II 
(Policies)  of  the  National  Plan;  and  the 
following  procedures. 

(1)  Support  Agencies.  Support 
agencies  will  submit  all  requests  for 
reimbursement  through  the  appropriate 
ESF  primary  agency.  Additionally, 
support  agencies  shall  maintain  logs, 
records,  and  file  copies  of  expenditures 
to  provide  a  clear  audit  trail  for  all  such 
expenditures. 

(2)  Primary  Agency.  Primary  agencies 
will  review  and  validate  all  requests  for 
reimburse;nent  submitted  by  their  ESF 
support  agencies  prior  to  forwarding  the 
requests  to  the  FCO  or  his/her 
designated  representative.  Additionally, 
primary  agencies  shall  maintain 
sufHcient  logs,  records,  and  file  copies  of 
expenditures  to  provide  a  clear  audit 
trail  for  their  expenditures  and  for 
validation  of  support  agencies'  requests 
for  reimbursement. 

(3)  0/7?erS/ruo//o/JS.  Any  Federal 
agency  tasked  directly  by  the  FCO  in  a 
non  ESF-related  task  shall  submit  all 
requests  for  reimbursement  to  the  FCO 
or  his/her  designated  representative. 
These  agencies  shall  maintain  sufficient 
logs,  records,  and  file  copies  of 
expenditures  to  provide  a  clear  audit 
trail  for  such  expenditures. 

(4)  FCO.  The  FCO  or  his/her 
designated  representative  shall  review 
and  validate  all  requests  for 
reimbursement  submitted  by  any 
Federal  agency  for  expenditures  prior  to 
approving  reimbursement  in  accordance 
with  44  CFR. 

4.  Operations 

FEMA  will  ensure  that  there  is  a 
working  automated  Critical  Actions 
Tracking  System  that  is  accessible  to 
both  national  and  regional  level 
response  operations.  This  will  allow  for 
sharing  information  with  responding 
agencies  in  a  timely  manner  and 
eliminate  duplication  of  effort.  Also,    ■ 
FEMA  will  ensure  that  information  (e.g., 
accessibility,  etc.)  on  the  system  is 
disseminated  to  the  response  planning 
community  on  a  timely  basis. 
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5.  Administrative  Services 

a.  Notional  Level.  The  ESSG  will 
arrange  for  sufficient  staff  personnel, 
work  space,  office  equipment,  and 
communications  capability  (i.e., 
electronic  mail,  telephones,  telefax, 
teletype  equipment,  and  radios  as 
appropriate)  to  support  the  CDRG  and 
ESSG  on  a  24-hour  basis,  if  necessary, 
for  an  extended  period  of  time.  The 
ESSG  also  will  arrange  for  data  base 
access  for  message  handling,  graphics, 
and  automatic  data  processing  (ADP) 
support  for  CDRG  operations. 

The  ESSG,  if  asked  by  the  CDRG 
Chair,  will  arrange  for  movement  of 
national-level  and  out-of-region 
personnel  and  equipment  to  the  DFO 
and  for  establishment,  in  coordination 
with  the  FCO's  Administrative  Officer, 
of  support  sites  with  necessary 
communications  and  other  services  (i.e., 
housing,  transportation,  feeding,  health 
services,  etc.)  for  emergency  personnel 
serving  at  the  region. 

When  requested  by  the  CDRG 
Chairman,  ihe  ESSG  will  assist  in 
coordinating  arrangements  for  sufficient 
facilities,  staff  personnel,  and  equipment 
to  operate  and  maintain  staging  area(s) 
established  at  or  near  the  disaster  area. 

b.  Regional  Level.  The  FCO's 
Administrative  Officer  should 
coordinate  with  appropriate  State 
Officials  for  issue  of  emergency  access 
credentials  and  certifications  of  out-of- 
State  licenses  for  Federal  response 
personnel.  Access  arrangements  will 
include  issue  of  controlled  identification 
badges  to  Federal  personnel  requiring 
emergency  access  to  the  designated 
area. 

The  Administrative  Officer  will 
establish  the  necessary  fiscal  controls 
and  cost  accounting  mechanisms  for  the 
DFO  activities.  In  addition,  the 
Administrative  Officer  will  maintain  all 
logs,  records,  and  files  necessary  to 
document  (for  audit  purposes)  local 
financial  expenditures  and  requests  for 
reimbursement. 

The  FCO's  Administrative  Officer  will 
arrange  for  sufficient  personnel,  work 
space,  and  office  equipment  to  operate 
the  DFO  on  a  24-hour  basis  throughout 
the  Federal  response  effort.  The 
Administrative  Officer  will  establish 
and  operate  a  message  handling  center 
and  arrange  for  graphics,  printing,  and 
appropriate  ADP  support  for  DFO 
operations.  Work  schedules  for  all 
regional-level  support  personnel  will  be 
established  by  the  Administrative 
Officer.  He  will  establish,  in 
coordination  with  the  ESSG,  sufficient 
support  sites  to  accommodate  on-scene 
personnel  throughout  the  immediate 
response  phase. 


At  the  direction  of  the  FCO.  the 
Administrative  Officer  will  coordinate 
arrangements  for  establishing  and 
operating  one  or  more  staging  areas  for 
receipt,  temporary  storage,  control,  and 
disposition  of  Federal  resources 
necessary  to  support  the  response  effort. 

IV.  References 

44  CFR.  Part  205,  Federal  Disaster 
Assistance  (Pub.  L.  93-288),  Subpart  I— 
'Reimbursement  of  Other  Federal 
Agencies. 

Disaster  Operations  Manual,  Volumes 
I  &  II,  Federal  Emergency  Management 
Agency. 

Letter-of-Credit  Policies  and 
Procedures  for  Recipient  Organizations, 
CPG  2-14.  February  1984. 

Letter-of-Credit  Policies  and 
Procedures.  FEMA  Manual  2700.1.  May 
1984. 

APPENDIX  C— COMPENDIUM  OF 
EMERGENCY  AUTHORITIES  AND 
DIRECTIVES 

Pub.  L.  93-288.  "Disaster  Relief  Act  of 
1974."  May  22. 1974 

The  Disaster  Relief  Act  of  1974,  as 
amended,  provides  an  orderly  and 
continuing  means  of  assistance  by  the 
Federal  Government  to  State  and  local 
governments  in  carrying  out  their 
responsibilities  to  alleviate  the  suffering 
and  dai^ge  which  result  from  disasters. 
The  President,  in  response  to  a  State 
Governor's  request,  may  declare  an 
"emergency"  or  "major  disaster," 
thereby  permitting  mobilization  of 
Federal  assistance  under  the  Act.  The 
President,  in  Executive  Order  12148. 
delegated  all  functions,  except  those  in 
sections  301,  401,  and  409,  to  the 
Director,  FEMA.  The  Act  provides  for 
the  appointment  of  a  Federal 
Coordinating  Officer  who  will  operate  in 
the  designated  area  with  a  State 
Coordinating  Officer  for  the  purpose  of 
coordinating  state  and  local  disaster 
assistance  efforts  with  those  of  the 
Federal  Government. 

Executive  Order  12148,  "Federal 
Emergency  Management,"  |ulv  20. 1979 

E.0. 12148  transferred  functions  and 
responsibilities  aftociated  with  Federal 
emergency  management  to  the  Director. 
FEMA.  The  Director  was  tasked  to 
establish  Federal  policies  for  and  to 
coordinate  all  civil  defense  and  civil 
emergency  planning,  management, 
mitigation,  and  assistance  functions  of 
Executive  Agencies. 

Pub.  L.  78-410,  "Public  Health  Service 
Act,"  Section  216,  42  U.S.C.  217 

This  provision  authorizes  the 
President,  in  time  of  war  or  upon 
Presidential  declaration  of  an 


emergency,  to  utilize  the  Public  Health 
Service  to  the  extent  and  in  the  manner 
that  in  his  judgement  will  promote  the 
public  interest. 

Pub.  L.  78-410.  "Public  Health  Service 
Act,"  Se^on  311  U.S.C.  243 

This  statutory  provision  authorizes 
the  Secretary  of  Health  and  Human 
Services  to  develop  (and  may  take  such 
action  as  may  be  necessary  to 
implement)  a  plan  under  which 
personnel,  equipment,  medical  services, 
and  other  resources  of  the  Public  Health 
Service  and  other  agencies  under  the 
jurisdiction  of  the  Secretary  may  be 
effectively  used  to  control  epidemics  of 
any  disease  or  condition,  as  specified, 
and  to  meet  other  health  emergencies  or 
problems  involving  or  resulting  from 
disasters  or  any  such  disease. 

Pub.  L.  78-410,  "Public  Health  Service 
Act."  Section  319 

This  provision  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  take  appropriate  action  to  respond  to 
a  "public  health  emergency"  resulting 
from  disease,  disorder,  or  other  cause. 
The  Secretary  must  consult  with  the 
Director  of  NIH,  Administrator  of 
ADAMHA,  Commissioner  of  FDA,  or 
the  Director  of  CDC  before  determining 
that  an  emergei;icy  exists,  and  he  must 
act  through  that^official  in  responding  to 
the  emergency.  \  / 

Pub.  L.  95-313.  "Cooperative  Forestry 
Assistance  Act  of  1978" 

This  Act  authorizes  the  Secretary  of 
Agriculture  to  assist  in  the  prevention 
and  control  of  rural  fires  through 
coordination  among  Federal,  State,  and 
local  ag^cies;  and  to  provide  prompt 
and  adequate  assistance  whenever  a 
rural  fire  emergency  overwhelms,  or 
threatens  to  overwhelm,  the  firefighting 
capability  of  the  affected  State  or  rural 
area. 

Pub.  L.  96-510,  "Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980. 
Section  104(i).'42  U.S.C.  9604(i) 

This  provision  authorizes  the 
Administrator  of  the  Agency  for  Toxic 
Substance  and  Disease  Registry  to 
provide  medical  care  and  testing  to 
individuals  in  "public  health 
emergencies"  caused  by  their  exposure 
to  toxic  substances. 

United  States  Congress  Act  of  January  5, 
1905.  as  Amended.  36  U.S.C 

The  American  National  Red  Cross 
Congressional  Charter  assigning  the 
authority  an'd  responsibility  for  the 
American  Red  Cross  to  undertake 


Fadbral  Renter  /  Vol  51.  No/ 125  /  Monday.  June  30.  1986  /  Notices 


activiUes  for  the  relief  of  individuals 
suHering  from  a  disaster. 

Older  Americans  Act  of  IMtS,  as 
Amended.  Section  310,  42  U.S.C  3030 

TSis  provision  authorizes  the 
Commissioner  of  the  Administration  on 
Aging  to  reimburse  states  for  social 
services  provided  to  older  Americans 
following  a  Presidentially-declared 
disaster. 

49  U.S.C.  10724  and  11121  to  11128 

The  Interstate  Commerce  Commission 
(ICC]  may  authorize  a  common  carrier 
to  give  reduced  rates  for  service  and 
transportation  in  an  emergency.  The 
emergency  situation  must  be  of  a  nature 
to  have  a  substantial  adverse  effect  on 
rail  service  in  the  United  States  or  a 
substantial  region  of  the  United  States. 
In  granting  the  authorization,  the  ICC 
must  define  the  area  of  the  United 
States  in  which  the  reduced  rates  will 
apply,  specify  the  period  during  which 
the  rates  are  to  be  in  eHect,  and  deflne 
the  class  of  persons  entitled  to  reduced 
rates. 

Food  Stamp  Act  of  1977.  Section  5(h)(1), 
Implemented  by  Proposed  Final 
Rulemaking  at  46  CFR  8922  and  46  CFR 
8923 

Authorizes  Department  of  Agriculture 
to  make  food  stamps  available  to  low 
income  households  in  any  disaster 
situation  in  which  normal  channels  of 
retail  food  distribution  have  been 
restored  and  the  existing  Food  Stamp 
Program  cannot  handle  applications 
from  affected  households.  Food  stamp 
assistance  must  be  requested  by  a  state. 

Disaster  Relief  Acts  of  1969  and  1974 
(Pub.  L  93-288),  Implemented  by  Food 
Distribution  Regulations,  Parts  250.1(b) 
and  250.8(e) 

Any  person/household  temporarily 
displaced  by  a  disaster  may  obtain 
USDA  foods  in  congregate  feeding 
provided  by  volunteer  organizations 
such  as  the  American  Red  Cross  and  the 
Salvation  Army;  no  formal  approval  is 
required  from  USDA.  Additionally,  low 
income  families  can  receive  household 
distributions  of  food  in  situations  where 
a  Food  Stamp  Program  is  not  available 
(e.g.,  commercial  channels  of  trade  are 
disrupted):  formal  USDA  approval  is 
required. 

7  CFR  250.1(B)(10)(11) 

Refers  to  sections  409  and  410  b  of 
Pub.  L  93-288.  the  Disaster  Relief  Act  of 
1974,  which  reads,  "The  Secretary  of 
Agriculture  shall  utilize  funds 
appropriated  under  section  32  of  the  Act 
of  August  1935  (7  U.S.C  612  c)  to 
purchase  food  commodities  necessary  to 


provide  adequate  supplies  for  use  in  any 
area  of  the  United  States  in  the  event  of 
a  major  disaster  or  emergency  in  such 
area." 

28  CFR  Part  65,  Emeigancy  Fedetal  Law 
Enforcement  Assistance;  Final  Rule 

These  Department  of  Justice 
regulations  implement  the  Emergency 
Federal  Law  Enforcement  Assistance 
functions  vested  in  the  Attorney  General 
by  the  Justice  Assistance  Act  of  1984 
(Pub.  L  98-473).  Those  functions  were 
established  to  assist  state  and/or  local 
units  of  government  in  responding  to  a 
law  enforcement  emergency.  The  Act 
defines  the  term  "law  enforcement 
emergency"  as  an  uncommon  situation 
which  requires  law  enforcement,  which 
is  or  threatens  to  become  of  serious  or 
epidemic  proportions,  and  with  respect 
to  which  state  and  local  resources  are 
inadequate  to  protect  the  lives  and 
property  of  citizens,  or  to  enforce  the 
criminal  law.  Emergencies  which  are  not 
of  an  ongoing  or  chronic  nature,  such  as 
the  Mount  Saint  Helens  volcanic 
eruption,  are  eligible  for  Federal  law 
enforcement  assistance.  Such  assistance 
is  defined  as  funds,  equipment,  training, 
intelligence  information,  and  personnel. 
Requests  for  assistance  must  be 
submitted  in  writing  to  the  Attorney 
General  by  the  chief  executive  officer  of 
a  state. 

Department  of  Defense  Directive  3025.1, 
"Use  of  Military  Resources  During 
Peacetime  Civil  Emergencies  Within  the 
United  States,  Its  Territories,  and 
Possessions,"  May  23, 1900  as  Amended 

Military  support  of  civil  defense  is  to 
be  provided  under  the  overall 
responsibility  of  the  Joint  Chiefs  of  Staff 
to  assist  the  civilian  population  and 
minimize  the  effects  of  an  enemy  attack 
on  the  United  States,  its  territories,  or  its 
possessions.  Military  support  will 
include  effective  emergency  repair  to  or 
emergency  restoration  of  vital  utilities 
and  facilities  destroyed  or  damaged  by 
such  an  attack.  Military  support  will  be 
provided  when  directed  by  the  Secretary 
of  Defense.  During  an  international 
crisis,  the  support  to  be  provided  may 
include  relocation  of  the  population 
(including  mihtary  forces)  of 
metropolitan  or  other  high  risk  areas  to 
reduce  vulnerability  to  the  effect  of 
nuclear,  biological,  chemical,  or 
conventional  weapons.  The  degree  of 
military  involvement  will  depend  upon 
the  commitment  of  military  resources  to 
military  operations.  Coordination  of 
efforts  will  be  made  within  the  Federal 
Emergency  Management  Agency. 
Military  forces  may  be  provided  for 
local  law  enforcement  where  marshall 
law  has  been  proclaimed. 


"National  Plan  for  Communications 
Support  in  EmergondM  and  Major 
Disastan."  July  1903 

This  plan  provides  guidance  in 
planning  for  and  providing 
communications  support  for  Federal 
agencies  involved  in  emergencies,  major 
disasters,  and  other  exigencies, 
excluding  war. 

"Federal  Radiological  Emergency 
Response  Plan  (FRERP)" 

This  dociunent  is  to  be  used  by 
Federal  agencies  in  peacetime 
radiological  emergencies.  It  primarily 
concerns  the  offsite  Federal  response  in 
support  of  State  and  local  governments 
with  jurisdiction  for  the  emergency.  The 
FRERP:  (1)  Provides  the  Federal 
government's  concept  of  operations 
based  on  speciRc  authorities  for 
responding  to  radiological  emergencies; 
(2)  outlines  Federal  policies  and 
planning  assumptions  that  underlie  this 
concept  of  operations  and  on  which 
Federal  agency  response  plans  were 
based:  and  (3)  specifies  authorities  and 
responsibilities  of  each  Federal  agency 
that  may  have  a  significant  role  in  such 
emergencies. 

40  CFR  Part  300,  "National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan"  (NCP) 

The  purpose  of  the  NCP  is  to 
effectuate  the  powers  and 
responsibiUties  for  responding  to 
nonradiological  oil  and  hazardous 
substances  discharges,  releases,  or 
substantial  threats  of  releases  as 
specified  in  the  Comprehensive 
Environmental  Response,  Compensation 
and  Uability  Act  of  1980  (CERCLA)  and 
the  authorities  established  by  section 
311  of  the  Clean  Water  Act,  as 
amended.  The  plan  is  required  by 
section  105  of  CERCLA.  42  U.S.C.  9605, 
and  by  section  311(c)(2)  of  the  Clean 
Water  Act,  as  amended,  33  U.S.C. 
1321(c)(2). 

White  House  Memorandum,  Subject: 
"National  Security  and  Emergency 
Preparedness  Telecommunications 
Management  and  Coordination 
Responsibilities,''  July  5, 1978 

The  above  documents  authorize  the 
National  Communications  System  to 
develop  plans  to  coordinate  and  manage 
teleconununications  support  for  the 
Federal  Emergency  Management 
Agency  in  extraordinary  situations  as 
well  as  Presidentially-declared 
emergencies  and  major  disasters. 
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Communications  Act  of  1934,  as 
Amended 

This  Act  gives  the  Federal 
Communications  Commission 
emergency  authority  to  grant  Special 
Temporary  Authority  on  an  expedited 
basis  to  operate  radio  frequency 
devices. 

Federal  Conununications  Conunission 
Report  and  Order  of  August  4, 1981 

This  order  modified  parts  2. 90,  and  99 
of  the  Commission  Rules  and 
Regulations  to  establish  a  disaster  radio 
response  capability  for  local  government 
and  State  radio  services. 

National  Security  Decision  Directive  47 
(NSDD-C7) 

On  July  22, 1982.  the  President  signed 
the  "National  Policy  Statement  on 
Emergency  Mobilization  Preparedness." 
The  policy  statement  sets  out  emergency 
mobilization  principles  for  domestic  and 
national  security  emergencies,  and  calls 
upon  Federal  agencies  to  develop  plans 
for  action  and  provide  the  necessary 
resources  to  implement  outlined 
programs  (including  health  and  social 
services). 

"National  Plan  of  Action  for  Emergency 
Preparedness  Mobilization,"  July  11, 
1964  (Classified ) 

The  Emergency  Mobilization 
Preparedness  Board  (EMPB)  developed 
a  plan  of  action,  in  response  to  the 
President's  mandate  of  December  17, 
1981.  The  National  Disaster  Medical 
System  was  established  in  accordance 
with  the  EMPB  directive  to  develop 
national  policy  and  programs  to  improve 
emergency  prepare<hiess. 

Statement  of  Understanding  Between 
the  Federal  Emergency  Management 
Agency  and  the  American  National  Red 
Cross,  January  22, 1982 

The  statement  of  understanding 
between  the  Federal  Emergency 
Management  Agency  and  the  American 
National  Red  Cross  describes  major 
responsibilities  in  disaster  preparedness 
planning  and  operations  in  the  event  of 
a  war-caused  national  emergency  or  a 
peacetime  disaster,  outlines  areas  of 
mutual  support  and  cooperation,  and 
provides  a  h^me  of  reference  for  similar 
cooperative  agreements  between  State 
and  local  governments  and  the 
operations  headquarters  and  chapters  of 
the  American  Red  Cross. 

American  National  Red  Cross  National 
Board  of  Governors  Disaster  Services 
Policy  Statement,  July  1, 1977 


This  document  outlines  theiaflic 

IQosi 


tic 
policies  of  the  American  Red  &oss 
disaster  services  program,  and  the 


disaster  relief  services  to  be  provided  by 
units  of  the  American  Red  Cross  on  a 
uniform  and  nationwide  basis. 

Aitierican  Red  Cross  Disaster  Services 
Regulations  and  Procedures,  ARC  3003, 
January  1984 

This  document  details  the  delegation 
of  disaster  services  program 
responsibilities  to  officials  and  units  of 
the  American  Red  Cross.  Also  defined 
are  Red  Cross  administrative 
regulations  and  procedures  for  disaster 
planning,  preparedness,  and  response. 

Disaster  Services  Guidelines  and 
Procedures  for  Red  Qoss  Disaster 
Welfare  Inquiry  Cadres,  ARC  3036, 
February  1978 

This  document  outlines  guidelines  and 
procedures  for  the  establishment, 
maintenance,  and  termination  of  the  Red 
Cross  disaster  welfare  inquiry  function 
for  major  disaster  incidents. 

Disaster  Services  Rugulations  and 
Procedures  for  Military  and  Coast  Guard 
Support  for  Red  Cross  Disaster 
Operations,  ARC  3006,  October  1981 

This  document  outlines  the  basic 
agreements  between  the  Red  Cross  and 
the  United  States  military  and  Coast 
Guard  organizations  for  support  to  the 
Red  Cross  during  major  disaster  relief 
operations.  Also  detailed  are  the 
procedures  for  the  Red  Cross  to  use 
when  requesting  military  and  Coast 
Guard  support.  A  more  detailed 
presentation  of  the  assistance  provided 
by  the  mihtary  organizations  is  provided 
in  a  separate  agreement  of 
understanding  between  the  Red  Cross 
and  the  Department  of  Defense. 

American  National  Red  Cross  Mass 
Care  Preparedness  and  Operation 
Procedures  and  Regulations,  ARC  3031 

This  document  details  the  Red  Cross 
mass  care  preparedness  and  operating 
regulations  and  procedures. 

American  Natiooal  Red  Cross  Disaster 
Planning,  Prepai«3nes8,  and  Response 
National  Agreements  of  Understanding 

The  following  agreements  between 
the  Red  Cross  and  other  organizations, 
agencies,  and  associations  detail 
cooperative  arrangements  pertaining  to 
disaster  planning,  preparedness,  and 
response: 

Statement  of  Understanding  Between  the 
Veterans  of  Foreign  Wars  of  the  United 
States,  Ladies  Auxiliary  of  the  Veterans  of 
Foreign  War«  of  the  United  States,  and  the 
American  National  Red  Cross 
Cooperative  Disaster  Relief  Understanding 
Between  the  National  Defense 
Transportation  Association  and  the 
American  National  Red  Cross 


Disaster  Relief  Understanding  Between  the 
American  Legion,  the  American  Legion 
Auxiliary,  and  the  American  National  Red 
Cross 
Statement  of  Understanding  Between  the 
United  States  Postal  Service  and  the 
American  National  Red  Cross 
Statement  of  Understanding  Between  the 
American  Hospital  Association  and  the 
American  National  Red  Cross  With 
Respect  to  Responsibility  for  Disaster 
Preparedness  and  Relief 
Statement  of  Understanding  Between  the 
American  National  Red  Cross  and  the 
Department  of  Defense 
Statement  of  Understanding  Between  the 
American  School  Food  Service  Association 
and  the  American  Red  Cross  With  Respect 
to  Emergency  Feeding  in  a  Disaster 
Statement  of  Understanding  Between  the 
American  Relay  league.  Inc.,  and  the 
American  National  Red  Cross 
Agreement  Between  the  Civil  Air  Patrol  and 

the  American  National  Red  Cross 
United  States  Coast  Guard  Cooperation  With 
the  Amertcan  National  Red  Cross  in 
Disatter  Relief 
StatenAil  of  Understanding  Between  REACT 
International.  Inc.,  and  the  American 
National  Red  Cross 
Statement  of  Understanding  Between  the 
Volunteers  of  America  and  the  American 
NaHonal  Red  Cross  With  Respect  to 
Responsibilities  for  Disaster  Planning  and 
Relief 
Statement  of  Understanding  Between  the 
Salvation  Army  and  the  American  National 
Red  Cross 
Statement  of  Understanding  Between  the 
Church  of  the  Brethren  Disaster  Response 
and  the  American  National  Red  Cross 
Agreement  Between  the  United  Methodist 
Committee  on  Disasters  and  the  National 
Division  of  the  Board  of  Global  Ministries 
of  the  United  Methodist  Church  and  the 
American  National  Red  Cross 
Statement  of  Understanding  Between  the 
American  National  Red  Cross  and  the 
American  Humane  Association 
Statement  of  Understanding  Between  the 
Council  of  the  United  States  Society  of  St. 
Vincent  De  Paul  and  the  American 
National  Red  Cross 
Statement  of  Understanding  Between  the 
American  Society  of  Civil  Engineers  and 
the  American  National  Red  Cross 
Statement  of  Understanding  Between  the 
National  Funeral  Directors  Association  and 
the  American  National  Red  Cross  With 
Respect  To  Disaster  Services 
Statement  of  Understanding  Between  the 
Seventh-Day  Adventist  Church  Community 
Services  and  the  American  National  Red 
Cross 
Statement  of  Understanding  Between  the 
International  Union,  United  Automobile, 
Aerospace,  and  Agriculture  Implement 
Workers  of  America,  Retired  Older 
Workers  Department  and  the  American 
National  Red  Cross 
Statement  of  Understanding  Between  the 
National  Association  for  the  Advancement 
of  Colored  People  and  the  American 
National  Red  Cross 
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Statement  of  Understanding  Between  Church 
World  Service  (a  division  of  tbe  National 
Council  of  Churches  of  Christ  in  the  United 
States)  and  the  American  National  Red 
Cross 

Statement  of  Understanding  Between  the 
American  Natitma!  Red  Cross  and  the 
League  of  United  Latin  American  Citizens 

Statement  of  Understanding  Between  the 
NaliomI  Restaurant  Association  and  the 
American  Natioiia)  Red  CroM 

Memoranduan  of  Understandinf  Between  tlie 
American  Red  Cross  and  the  AFL-CJO 
Department  of  Community  Services 

Support  Agreement  Between  the  Aiaskan  Air 
Command  and  the  American  National  Red 
Cross 

TRANSPORTATION  ANNEX- 
EMERGENCY  SUPPORT  FUNCTION 

#1 

I.  Introductioa 

A.  Purpose 

This  annex  provides  for  the 
coordination  of  Federal  transportation 
support  to  State  and  local  governmental 
entities,  voluntary  organizations,  and 
Federal  agencies  requiring 
transportation  services  to  perform 
disaster  assistance  missions  following 
implementation  of  the  National  Plan. 

B.  Scope 

The  provision  of  Federal 
transportation  support  includes: 

(IJ  Overall  coordination  of  Federal 
and  civil  transportation  assistance  to 
State  and  local  governmental  entities, 
voluntary  organizations,  and  Federal 
agencies  requiring  transportation 
services  to  perform  disaster  assistance 
missions: 

(2)  The  provision  of  civil 
transportation  services  to  nonmilitary 
Federal  agencies  in  accordance  with 
General  Services  Administration  (GSA] 
Federal  Procurement  Regulations; 

(3)  The  provision  of  federally  arranged 
transportation  support  and  Federal 
transportation  services  to  Federal 
military  and  nonmilitary  agencies, 
voluntary  organizations,  and  State  and 
local  entities  requiring  such  assistance: 
and 

(4)  The  implementation,  as  required, 
of  Department  of  Transportation  (DOT) 
emergency-related  responsibilities  to 
include,  but  not  limited  to,  the 
prioritization  and/ or  allocation  of  civil 
transportation  services,  air  and  marine 
traffic  control,  emergency  highway 
repair  funding,  hazardous  material 
containment  actions,  damage 
assessment,  and  appropriate  emergency 
coordination  with  State  and  local 
counterparts. 

A.  Federal  transportation  planning 
will  be  directed  toward  satisfying  three 


primary  demands.  The  first  is  to  satisfy 
the  requirements  of  Federal  entities 
requiring  transportatioa  services  to 
perform  their  assigned  disaster 
missions.  The  second  is  to  provide 
Federal  transportation  assistance  to 
Stale  and  local  governmental  entities 
and  voluntary  oiganizations  upon  their 
request.  The  third  is  to  facilitate  both 
obtaining  and  utilizing  dvil 
transportation  services  for  Federal. 
State,  and  local  entities  and  voluntary 
organizations  if  such  support  is  required 

B.  Federal  transportation  planning 
will  exclude  consideration  of  utilizing 
transportation  services  organic  to,  or 
under  contract  to.  Federal  agencies  at 
the  time  of  the  disaster  relief  functions. 

C.  Federal  transportation  planning 
will  recognize  that  it  is  the  primary 
responsibility  of  State  and  local 
governmental  entities  to  react  initially  to 
a  catastrophic  earthquake  and  that 
Federal  transportation  assistance  will 
be  considered  supplemental  to  State  and 
local  efforts.  The  Federal  transportation 
assistance,  if  required,  will  be  provided 
at  the  regional  level  by  the  DOT 
Regional  Emergency  Transportation 
Coordination  (RETCO).  At  the  Federal 
level,  a  E)OT  Crisis  Coordinator  or  the 
Director  of  Emergency  Transportation, 
Research  and  Special  Programs 
Administration,  will  coordinate  the 
Federal  transportation  response. 

D.  To  the  extent  possible.  Federal 
agencies  requiring  civil  transportation 
services  for  their  missions  should 
arrange  for  such  services  using  normal 
shipper-carrier  relationships.  The 
RETCO  will  be  available  to  assist  in 
arranging  for  such  services  if  assistance 
is  required. 

E.  Federal  transportation  planning 
will  recognize  State  transportation 
network  control  policies  and  plans 
directed  at  controlling  the  movement  of 
relief  supplies  and  personnel  effectively. 

III.  Situation 

A.  Disaster  Condition 

A  catastrophic  earthquake  will 
severely  damage  the  civil  transportation 
infrastructure.  Most  localized 
transportation  activities  will  be 
hampered  by  lack  of  surface  access  and 
disrupted  communications.  Disaster 
responses  which  require  transportation 
services  will  be  difficult  to  coordinate 
effectively  for  the  first  24  hours.  Gradual 
clearing  of  access  routes  will  permit  a 
sustained  flow  of  emergency  relief, 
although  localized  distribution  patterns 
will  be  disrupted  for  a  significant  period. 

B.  Planning  Assumptions 

1.  The  area/regional  civil 
transportation  infrastructure  will  sustain 


damage.  The  danwge,  dependent  upon 
the  peculiarities  of  the  civil 
transportation  network,  will  influence 
the  means  and  accessibility  level  for 
relief  services  and  supplies. 

2.  Tbe  requirement  for  transportation 
services  during  the  immediate  lifesaving 
response  phase  will  exceed  the 
availability  of  State  and/or  locally 
controlled  or  readily  obtained  assets. 

3.  The  initial  Federal  transportation 
assistance  effort  will  rely  upon  the 
response  capability  of  the  individual 
Federal  agencies  until  the  disaster 
declaration  is  issued  and  the  RETCO 
assumes  his/her  duties.      -^ 

rV.  Concept  of  Operations 

A.  General 

Under  catastrophic  disaster 
conditions,  DOT  is  responsible  for 
coordinating  Federal  emergency 
transportation  assistance  to  affected 
State  and  local  governmental  entities, 
"rtiis  normally  is  accomplished  at  the 
region  throu^  the  Department's 
RETCOs.  The  Department  is  also 
responsible  for  coordinating 
transportation  assistance  for  Federal 
agencies  with  disaster  mission 
assignments  which  lack  sufficient 
transportation  capabilities  necessary  to 
perform  their  emergency  missions. 
Within  the  context  of  this  plan,  all 
references  to  the  DOT  include  all  the 
departmental  operating  administrations. 
These  agencies  are  the  Federal  Highway 
Administration  (FHWA),  the  Federal 
Aviation  Administration  (FAA),  the 
Urban  Mass  Transportation 
Administi-ation  (UMTA),  the  Maritime 
Administration  (MARAD),  the  Federal 
Railroad  Administration  (FRA),  the 
United  States  Coast  Guard  (USCG),  the 
Research  and  Special  Programs 
Administration  (RSPA),  and  the  Saint 
Lawrence  Seaway  Development 
Corporation  (SLSDC).  The  responsibility 
for  operationally  implementing  the 
provisions  of  this  aimex  is  assigned  to 
each  of  the  Department's  RETCOs  * 
within  their  respective  geographical 
jurisdictions.  Overall  direction  and 
control  will  be  provided  by  the 
Secretary  of  Transportation's  appointed 
departmental  Crisis  Coordinator  or  the 
Director  of  Emergency  Transportation 
until  such  time  as  a  Crisis  Coordinator  is 
appointed.  The  departmental  Crisis 
Coordinator  will  exercise  the  Secretary 
of  Transportation's  delegated  priorities 
and  allocations  authority  derived  from 
the  Disaster  Relief  Act  of  1974  and/or 
the  Defense  Production  Act  of  1950,  as 
required  to  ensure  an  effective  response 
to  the  catastrophic  disaster  situation.  In 
the  event  that  an  affected  RETCO  is 
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unable  to  function  after  an  earthquake, 
the  RETCO  responsibility  will  be 
assumed  by  the  senior  official  within  the 
RETCOs  administration  in  accordance 
with  established  line  of  succession 
procedures. 

B.  Organization 

1.  National-Level  Response  Support 
Structure 

a.  National-level  policy  direction, 
control,  and  assistance  will  be  provided 
by  the  DOT  Crisis  Coordinator.  The 
DOT  Crisis  Coordinator  is  a  senior-level 
departmental  official  appointed  by  the 
Secretary  of  Transportation  following  a 
major  national  security  or  domestic 
emergency  having  a  signiHcant  adverse 
impact  on  the  civil  transportation 
system  with  authority  both  to  coordinate 
fully  the  DOT  response  and  to  exercise, 
as  appropriate,  the  Secretary's  Defense 
Production  Act  of  1950  priorities  and 
allocation  authority. 

b.  The  DOT  Crisis  Coordinator,  or  the 
coordinator's  designee,  will  represent 
the  Department  in  deliberations  of  the 
Catastrophic  Disaster  Response  Group 
(CDRG). 

c.  At  the  request  of  the  Crisis 
Coordinator,  after  an  initial  situation 
assessment,  representatives  from  the 
appropriate  Federal  transportation 
supporting  agencies  will  form  a 
headquarters-level  DOT  advisory 
Emergency  Transportation  Emergency 
Support  Function  (HET-ESF).  which  will 
be  directed  by  the  DOT  Crisis 
Coordinator. 

d.  The  DOT  Crisis  Coordinator  will 
exercise  policy  direction  and  control 
over  the  total  Federal  transportation 
community  disaster  response  conducted 
by  the  Department,  to  include  each 
concerned  RETCO. 

e.  The  HET-ESF  will  assemble  and 
operate,  when  deemed  appropriate  by 
the  DOT  Crisis  Coordinator,  from  the 
DOT  Crisis  Management  Center,  Room 
7332,  DOT  Headquarters  Building.  400 
Seventh  Street  S.W.  in  Washington,  DC. 

2.  Regional-Level  Response  Support 
Structure 

The  RETCO  is  responsible  for  the 
implementation  and  coordination  of  the 
Federal  transportation  assistance 
activity  with  other  Federal  entities  and 
with  State  and  local  government  entities 
within  each  RETCO's  assigned 
jurisdiction.  The  RETCO.  assisted  by  the 
supporting  Federal  agencies  identified  in 
each  regional  plan,  will  perform  the 
following: 

(1)  Upon  implementation  of  this  Plan, 
establish  a  fully  operational  emergency 
transportation  response  center  at  a 
location  designated  by  the  RETCO  in 


accordance  with  the  appropriate 
regional  plan: 

(2)  Establish  liaison  with  tbe  regional 
Damage  Information  ESF  to  facilitate  the 
flow  of  damage  information: 

(3)  Establish  liaison  with  tbe 
designated  State/local  oificiaKs) 
identified  in  the  applicable  regional  plan 
to  facilitate  the  flow  vi  information  and 
State/local  transportation  requirements; 

(4)  Accumulate  an  inventory  of  State, 
local,  and  regionally  available  Federal 
transportation  services  which  are  not 
required  to  support  the  owning  or 
contracting  agencies'  immediate 
emergency  mission  requirements;  and 

(5)  Provide  reports  to  the  DOT  Crisis 
Coordinator  as  required  by  the 
Coordinator. 

C.  Sotification  Procedures 

1.  Headquarters 

a.  The  initial  notification  will  be  sent 
by  FEMA  to  the  DOT  Office  of " 
Emergency  Transportation  (202-426- 
4118)  during  normal  duty  hours  or  to  the 
USCG  Flag  Mot  (202^26-1830)  during 
nonduty  hours. 

b.  The  contacted  entity  will  implement 
the  appropriate  DOT  alerting  procedures 
and  notify  immediately  the  HET-ESF 
members  from  the  Interstate  Commerce 
Commission  (ICC)  and  the  GSA. 

c.  The  ICC  and  GSA  representatives 
will  report  as  required  to  the  DOT  Crisis 
Management  Center. 

2.  Region 

a.  The  affected  RETCO(s)  initially  will 
be  alerted  in  accordance  with  regional 
earthquake  response  plans. 

b.  Upon  notification,  the  affected 
RETCO(s)  will  implement  the  RETCO's 
notification  plan  and  establish 
communications  with  the  DOT  Crisis 
Management  Center. 

D.  Initial  Actions 

1.  Headquarters 

a.  Immediately  following 
implementation  of  the  notification 
procedures,  priority  attention  will  be 
directed  toward  the  following: 

(1)  Establishing  communications  with 
the  concerned  RETCO(s); 

(2)  Establishing  communications  with 
F^^  to  obtain  the  location  of  the 
earthquake's  epicenter,  possible  damage 
areas,  degree  of  damage,  and  other 
available  information: 

(3)  Providing  appropriate 
representation  to  the  CDRG  and.  if 
required,  to  FEMA  Headquarters;  and 

(4)  Implementing  the  appropriate 
provisions  of  the  DOT  Crisis  Action 
Plan  to  ensure  adequate  staff  and 
logistical  support 
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b.  Tbe  DOT  Crisis  Coordittator  or.  as 
appropriate,  members  of  ibe  HET-ESF 
will  be  available  to  provide  assistance 
upon  request  of  the  RETCO. 

c.  Primary  reliance  for 
communications  capability  will  be 
placed  upon  s^'stems  operated  by  the 
DOT.  hitegrabon  of  the  HET-ESF 
communication  system  with  other 
involved  Federal  agencies  will  be 
accomplished  through  provisions  of  the 
applicable  regional  communication  plan. 

2.  Region 

a.  The  RETCO  will  give  priority 
attention  to: 

(1)  Establishing  communications  with 
thePCO; 

(2)  Establishing  communications  with 
the  DOT  Crisis  Management  Center 

(3)  Implementing  the  appropriate 
provisions  of  the  regional  plan;  and 

(4)  Exercising,  as  and  when 
appropriate,  civil  transportation 
priorities  and  allocations  derived  from 
the  Disaster  Relief  Act  of  1974  and/or 
the  Defense  Production  Act  of  1950. 

b.  The  regional  RETCO  will  establish 
communications  with  the  regional 
Damage  Information  ESF  in  order  to 
receive  damage  information.  To 
facilitate  this  information  Qow,  the 
RETCO  will  establish  Uaison  with  that 
group  and,  where  practical,  provide 
liaison  with  communications  capability 
compatible  with  the  equipment  used  by 
the  group.  In  the  absence  of  liaison,  the 
RETCO  will  receive  information  from 
the  national-level  Damage  Information 
ESF  if  communications  between  the  two 
groups  are  operating,  or  through  the 
FCO  if  communications  between  the 
two  groups  are  not  functioning. 

c.  The  initial  concentration  of  the 
RETCO  will  be  to  provide  transportation 
assistance  to  Federal  agencies  lequiring 
assistance  to  meet  their  disaster 
assigiunents.  Federal  agencies  having 
transportation  services  will  notify  the 
RETCO  concerning  type,  number,  and 
availability.  The  RETCO  will 
accumulate  Federal  transportation 
service  requirements  directly  from 
Federal  agencies  and  redistribute  the 
available  Federal  transportation 
services  to  those  agencies.  If  available 
Federal  transportation  services  are 
insufficient  to  meet  initial  requirements, 
the  RETCO  will  assist  Federal  agencies 
in  obtaining  civil  transportation 
services.  Care  will  be  taken  to 
coordinate  obtaining  such  civil 
transportation  services  with  the 
appropriate  State  and  local 
governmental  entities  to  avoid  placing 
competing  service  demands  upon  the 
civil  transportation  sector. 
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d.  Under  conditions  where  State  and 
local  governmental  entities  require 
Federal  assistance  to  obtain 
transportation  services  to  supplement 
their  own  capability,  the  RETCO  will 
attempt  to  meet  the  demands  from 
available  Federal  capability.  If  available 
Federal  transportation  services  are 
insufficient  to  meet  the  demand,  the 
RETCO  will  assist  the  State  and  local 
governmental  entities,  upon  their 
request  in  obtaining  civil  transportation 
services. 

e.  The  RETCO  will  provide  necessary 
coordination  with  appropriate  State  and 
local  agencies  to  facilitate  the  flow  of 
civil  transportation  services  involving 
the  movement  of  persons  and  things  to, 
from,  and  within  the  disaster  area(s]. 

f.  The  RETCO  will  maintain  continual 
surveillance  over  the  availability  of  both 
Federal  and  civil  transportation  services 
and  supporting  resources.  Shortage 
conditions  will  be  reported  immediately 
to  the  FCO. 

g.  The  RETCO  will  be  responsible  for 
the  administrative  support  of  individuals 
supporting  emergency  transportation 
operations. 

V.  Responsibilities 

A.  Primary  Agency:  Department  of 
Transportation 

1.  Implement,  as  required,  DOT 
emergency-related  functions  to  include, 
but  not  limited  to,  the  prioritization  and/ 
or  allocation  of  all  or  part  of  civil 
transportation  services,  air  and  marine 
traffic  control,  emergency  highway 
funding,  hazardous  material 
containment  response,  and  damage 
assessment. 

2.  Coordinate,  as  required,  the 
provision  of  Federal  transportation 
services  in  support  of  Federal  agencies, 
volunteer  agencies,  and  State  and  local 
governmental  entities. 

3.  Assist  the  GSA,  upon  their  request, 
in  support  of  its  responsibility  to  provide 
CSA-procured  transportation  services 
for  nonmilitary  Federal  agencies. 

4.  Assist  DOO  Transportation 
Operating  Agencies  (TOAs),  upon  their 
request,  in  support  of  their  responsibility 
to  provide  TOA-procured  transportation 
services. 

5.  Provide  federally  arranged 
transportation  support,  in  coordination 
with  the  GSA  and  ICC  to: 

(1)  State  and  local  governmental 
entities  and  volunteer  agencies; 

(2)  Nonmilitary  Federal  agencies  upon 
request  of  the  GSA;  and 

(3)  Federal  military  TOAs  upon  their 
request. 

6.  Assist  State  and  local  governmental 
entities  in  determining  the  most  viable 


available  transportation  networks  to, 
from,  and  within  the  disaster  area. 

7.  Identify  supporting  resource 
shortages,  accumulate  such 
requirements,  and  submit  the 
requirements  to  the  appropriate 
authority.  Provide  for  the  prioritization 
or  allocation  of  available  supporting 
resources  as  they  are  made  available,  if 
required. 

8.  Upon  the  identification  of 
transportation  services  shortfalls,  report 
such  shortfalls  to  the  FCO  for  resolution 
of  usage  priority. 

9.  In  coordination  with  the  ICC 
implement  and  administer  civil 
transportation  control  systems  if  the 
disaster  situation  requires  the 
implementation  of  such  controls. 

10.  Provide  damage  information  on  a 
regular  basis  to  the  Damage  Information 
ESF. 

B.  Support  Agencies 

1.  Interstate  Commerce  Commission 

a.  Assist  the  DOT,  as  required,  in 
providing  federally  arranged 
transportation  support  to  Federal 
agencies,  volunteer  agencies,  and  State 
and  local  governmental  entities. 

b.  Administer  such  DOT  civil 
transportation  control  systems  (e.g., 
priorities  and  allocations)  as  may  be 
requested  of  the  Chairman  of  the 
Interstate  Commerce  Commission  when 
so  requested  by  the  Secretary  of 
Transportation. 

2.  General  Services  Administration 

a.  Provide  GSA  procured 
transportation  services  in  accordance 
with  Federal  Procurement  Regulations 
for  nonmilitary  Federal  agencies 
requiring  such  services,  in  coordination 
with  the  DOT  as  may  be  appropriate. 

b.  Assist  the  DOT,  as  required,  in 
providing  federally  arranged 
transportation  support  to  Federal 
agencies,  volunteer  agencies,  and  State 
and  local  governmental  entities. 

3.  Other  Agencies 

a.  The  responsibilities  listed  below  in 
paragraph  IV  3.b,  apply  to  the  following 
agencies: 

(1)  United  States  Department  of 
Agriculture  (USDA), 

(2)  Department  of  Defense  pOD); 

(3)  Department  of  the  Interior  (DOI); 

(4)  FEMA; 

(5)  GSA; 

(6)  ICC; 

(7)  US  Army  Corps  of  Engineers  (Civil 
Works);  and 

(8)  US  Postal  Service  (USPS). 

b.  The  agencies  listed  above  in 
paragraph  IV  3.a  will: 

(1)  Make  available  those  Federal 
transportation  services  not  required  by 


the  agency  to  fulfill  its  emergency 
mission; 

(2)  Make  available  those  civil 
transportation  services  under  contract 
at  the  time  of  a  disaster  not  required  by 
the  agency  for  its  emergency  mission; 

(3)  Provide  representation  to  a 
regional  response  group  formed  to 
facilitate  the  coordination  and 
distribution  of  Federal  assistance  to 
Federal,  State,  and  local  governmental 
agencies  experiencing  resource 
shortfalls;  and 

(4)  As  it  relates  to  the  US  Army  Corps 
of  Engineers  (Civil  Works),  provides 
support  to  DOT  in  the  emergency 
operation  of  inland  waterways,  ports, 
and  harbors  to  include  specifically 
dredging  operations. 

VI.  Resource  Requirements 

Estimated  resource  requirements  will 
be  developed  during  the  regional 
planning  process  following  estimates  of 
the  potential  demands  for  transportation 
services. 


Vn.  Definitions 

A.  Civil  transportation  services  vifhich 
means  civil  transportation  capacity): 
Service,  equipment,  facilities,  and 
systems  of  all  modes  and  types  offering 
such  service,  equipment,  facilities,  and 
systems  on  a  "for-hire"  basis. 

B.  Federal  transportation  services: 
Services,  equipment,  facilities,  and 
systems  owned  or  contractually 
controlled  by  the  Federal  Government 
which  can  be  made  available  to  support 
ESF  #l's  mission  after  the  owning  or 
controlling  agencies  have  satisfied  their 
support  requirements  in  the  conduct  of 
their  own  disaster  response  efforts. 

C.  GSA  procured  transportation 
services:  Civil  transportation  services 
required  by  nonmilitary  Federal 
agencies  and  procured  through  GSA  in 
accordance  with  Federal  Procurement 
Regulations. 

D.  DOD  TOA  procured  transportation 
services:  Civil  transportation  services 
required  by  Federal  military  agencies 
and  procured  through  appropriate  DOD 
TOAs  in  accordance  with  Department  of 
Defense  Procurement  Regulations. 

E.  Federally  arranged  transportation 
support-  The  identification  of  available 
civil  transportation  services,  and 
assistance  in  procuring  such  services,  in 
support  of  State  and  local  governmental 
entities,  volunteer  agencies,  and  Federal 
agencies  unable  to  obtain  required 
services  through  normal  civil 
transportation  procurement  channels. 

VIII.  References 

The  Defense  Production  Act  of  1950. 
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COMMUNICATIONS  ANNEX- 
EMERGENCY  SUPPORT  FUNCTION 

#2 

I.  Introduction 

A.  Purpose 

This  annex  describes  the  coordinated 
Federal  actions  that  will  be  taken  to 
assure  the  provision  of  Federal 
telecommunications  support  to  Federal, 
State,  and  local  response  efforts 
following  a  catastrophic  earthquake. 
This  annex  is  intended  to  supplement 
the  provisions  of  the  National  Plan  for 
Communications  Support  in 
Emergencies  and  Major  Disasters  (July 
1983),  hereinafter  referred  to  as  the 
National  Communications  Support  Plan 
(NCSP). 

B.  Scope 

This  ESF  involves  the  coordinated 
Federal  actions  taken  to  assure  the 
provision  of  Federal  telecommunications 
support  to  Federal,  State,  and  local 
response  elements.  It  entails  the 
establishment  of  temporary 
communications  in  the  disaster  area  to 
Support  the  FCO  and  other  Federal 
organizations  involved  in  the  emergency 
response  phase  of  disaster  relief. 

II.  Policies 

A.  The  NCSP  will  govern  all  Federal 
telecommunications  related  response 
efforts. 

B.  The  NCSP  shall  be  implemented 
immediately  upon  the  request  of  FEMA. 
The  initial  focus  will  be  to  identify: 

(1)  Residual  telecommunications 
facilities  available  for  use  within  the 
affected  area, 

(2)  Telecommunications  facilities  not 
within  the  affected  area  which  may  be 
brought  physically  or  electronically  to 
bear  to  support  the  affected  area,  and 

(3)  Actual  and  planned  actions  of  the 
commercial  telecommunications 
companies  toward  recovery  and 
reconstruction  of  their  facilities. 

C.  The  Regional  Emergency 
Communications  Coordinator  (RECC) 
will  coordinate  with  the  FEMA  Regional 
Director  or  the  FCO  (when  in  place)  the 
provision  of  Federal  telecommunications 
assistance  to  State  and  local 
governments  and  to  quasi-governmental 
agencies  and  volunteer  agencies 
involved  in  the  response  effort. 


D.  An  Emergency  Communications 
Staff  (ECS)  will  be  organized  in  the 
affected  region.  The  ECS  will  consist  of 
at  least  a  Federal  Emergency 
Communications  Coordinator  (FECC),  a 
Radio  Communications  Coordinator 
(RCC),  a  senior  General  Services 
Administration  Communications 
Representative  (GSACR),  a  Military 
Communications  Representative  (MCR) 
where  appropriate,  and  representatives 
of  affected  commercial 
telecommunications  firms.  The  FECC 
will  be  the  Chief  of  the  ECS. 

E.  Federal  telecommunications  assets 
are  subject  to  management  actions  by 
the  Manager  and  Regional  Manager, 
National  Communications  System  (NCS) 
(RMNCS)  when  authorized  by  the  Office 
of  Science  and  Technology  Policy  and 
the  Executive  Agent,  NCS. 

F.  Department  of  Defense  [DOD]  will 
provide  assistance  in  accordance  with 
DOD  Directive  3025.1. 

III.  Situation 

A.  Disaster  Condition 

The  sudden  and  unexpected  nature  of 
a  catastrophic  earthquake  and  its 
extensive  damage  will  result  in 
extensive  requests  from  State  and  local 
authorities  for  services  required  to  save 
lives  and  alleviate  human  suffering. 
These  authorities  will  require  accurate 
and  timely  information  on  which  to  base 
their  decisions  and  focus  their  response 
actions.  Concomitantly,  widespread 
damage  to  commercial  communications 
facilities  is  likely.  At  a  time  when  the 
need  for  real-time  electronically 
processed  information  is  greatest,  that 
capability  will  be  seriously  restricted  or 
nonexistent.  The  Federal  Government 
will  face  the  same  problems  in 
responding  to  requests  from  State  and 
local  authorities  for  assistance.  All 
surviving  telecommunications  assets  of 
the  various  levels  of  government, 
augmented  by  extra  regional  assets,  will 
be  needed  immediately  to  assure  a 
proper  response  to  the  needs  of  victims 
of  the  event. 

B.  Planning  Assumptions 

1.  Initially,  State  and  local  government 
o^idals  will  focus  on  coordinating 
hfesaving  activities  concurrent  with 
reestablishing  coiltrol  of  the  disaster 
area.  They  will  accompHsh  as  much 
restoration  and  reconstruction  of 


telecommunications  facilities  as  the 
situation  permats. 

2.  Initial  reports  d  damage  will  be 
fragmented  and  provide  an  incomplete 
picture  concerning  the  extent  of  the 
damage  to  telecommunications  facilities. 

3.  Weather  and  other  environmental 
factors  may  restrrct  the  ability  of 
suppliers  to  deploy  mobile  or 
transportable  telecommunications 
equipment  into  the  affected  area. 

4.  The  affected  region  may  be  unable 
to  communicate  with  the  rest  of  the 
country.  Individuals  may  be  isolated 
from  their  regional  counterparts. 

5.  Aftershocks  would  necessitate  the 
careful  consideration  of  sites  for 
establishing  the  Disaster  Field  Office 
(DFO)  in  the  least  vulnerable  location 
supportable  by  available 
telecommunications  facilities. 

IV.  CoBcepft  of  Operations 

A.  Organization 

1.  The  Manager,  NCS  will  establish  a 
Communications  Resources  Manager 
(CRM)  and  staff  in  the  NCS 
headquarters  building.  The  Deputy 
Manager  of  the  NCS  National 
Coordinating  Center  (NCC)  will  serve  as 
the  CRM  and  the  NCS/Defense 
Communications  Agency  Operation 
Center  (NCS/DCA-OC)  will  designate 
government/industry  members  of  the 
NCC  as  his  staff.  The  Manager,  NCS 
also  may  deploy  a  designated  CRM  to 
the  DFO  as  required.  The  CRM  will 
adjudicate  conflicting  claims  for 
resources.  The  Federal  level 
organization  structure  is  shown  in 
Figure  2.1. 

2.  The  Manager,  NCS  will  provide  a 
liaison  officer  to  FEMA  Headquarters. 

3.  At  the  regional  level,  the  GSA 
RECC  shall  monitor  the  situation:  assist 
the  ECS  and  the  FECC  to  consolidate 
regional-level  requests  for  assistance; 
consolidate  reports  for  vertical  and 
horizontal  distribution;  and  present 
resource  claims  which  cannot  be 
resolved  by  the  FECC  or  the  RECC  to 
the  manager  NCS  by  the  fastest  possible 
means  for  CRM  resolution.  The  CRM 
will  allocate  or  reallocate  NCS-managed 
services  according  to  the  priorities 
established  by  national-level  authority. 
The  regional  and  DFO  oi;ganization  is 
sho«Mi  in  Figure  2.2. 
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Figure  2.1  Federal  Level  Organization 


Figure  2.2  Regional  and  DFO  Organization 
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4.  At  the  DFO,  the  FECC  shall  be 
assigned  by  the  Regional  Administrator, 
GSA  to  the  staff  of  the  FCO  and  shall 
function  as  Chief  of  the  ECS.  The  FECC 
shall  be  the  principal  advisor  to  the  FCO 
for  telecommunications  matters.  The 
ECS  shall  be  composed  of  specialists 
drawn  from  the  NCS  Operating 
Agencies  and  the  telecommunications 
industry  as  needed.  Generally  the  ECS 
will  contain  an  RCC.  GSACRs.  an  MCR 
when  DOD  provides 
telecommunications  support,  and 
Commercial  Telephone  Carrier 
Representatives  (CTCR),  as  appropriate. 

5.  Those  organizations  identified  as 
members  of  the  ECS  will  have  a 
representative  at  the  DFO  on  a  24-hour 
basis. 

6.  NCS  operating  agencies  will  be 
represented  in  the  NCC  and  may  be 
required  to  provide  coverage  on  a  24- 
hour  basis  throughout  the  immediate 
emergency  response  phase. 

B.  Notification  Procedure 

1.  After  the  notification  to  implement 
the  National  Plan,  the  Deputy  Manager, 
NCC  will  alert  all  NCC  personnel  and 
assume  control.  During  nonduty  hours 
the  NCS/DCA-OC  will  advise  the 
Deputy  Manager,  NCC  who  will  direct 
that  NCC  personnel  be  recalled. 

2.  Immediately  upon  notification,  the 
NCC  will  establish  contact  with  FEMA 
to  obtain  information  and  guidance. 

C.  Initial  Actions 

1.  Immediately  upon  notification  to 
execute  the  National  Plan,  the  Deputy 
Manager,  NCC  will  assume  the 
responsibilities  of  the  CRM  and  begin 
gathering  damage  assessment  data  from 
government  and  industry 
representatives  of  the  NCC. 

2.  Until  the  NCC  Staff  is  assembled, 
the  NCS/DCA-OC  will  accumulate 
damage  information  obtained  from  their 
agency  and  industry  contacts. 

3.  The  RECC  of  the  affected  region 
and  the  RECC  of  immediate  adjacent 
regions  will  assist  the  CRM  and  the 
NCC  in  identifying  any  undamaged 
facilities  both  in  and  adjacent  to  the 
affected  area. 

4.  NCC  personnel  shall  begin 
inventory  of  communications  assets 
available  to  support  their  mission(s). 
They  may  be  tasked  to  contribute  assets 
to  the  response  effort.  The  Manager, 
NCS  and  the  CRM  will  be  kept  informed 
of  these  assets  and  their  status. 

5.  The  NCC  shall: 

(1)  Obtain  from  FEMA  the  location  of 
the  proposed  DFO; 

(2)  Obtain  from  the  National  Weather 
Service  the  latest  weather  report  for  the 
area,  including  present  conditions,  the 


24-hour  forecast,  and  the  long-range 
forecast; 

(3)  Obtain  information  from  the 
Transportation  ESF  about  road,  rail,  and 
air  transportation  conditions  in  the  area 
and  whether  they  can  b^  used  to  get 
mobile  telecommunications  systems  into 
the  area;  and 

(4)  Determine  from  FEMA  the  location 
of  possible  sources  of  secondary 
response  locations  in  the  disaster  area; 
e.q.,  staging  areas.  Disaster  Assistance 
Centers,  satellite  DFOs,  etc. 

6.  The  RECC  of  the  affected  region 
and  the  CRM  in  Washington  will  assess 
jointly  the  need  for  mobile  or 
transportable  telecommunications 
equipment  and  may  request  NCS 
operating  agencies  to  identify  assets  for 
possible  deployment. 

7.  The  NCC  will  assess  the  need  for 
telecommunications  industry  support  so 
that  such  support  is  available  as  needed. 

8.  As  reports  arrive  at  the  RECC 
location,  they  will  be  processed  in 
accordance  with  the  NCSP. 

9.  The  members  of  the  NCS  operating 
agencies  whose  organizations  have  been 
tasked  to  provide  assets  will  confirm  to 
the  RMNCS  that  those  assets  have  been 
prepared  for  movement  to  the  disaster 
area,  as  and  when  needed. 

10.  The  Communications  ESF  shall: 

(1)  Provide  Federal 
telecommunications  support  to  all 
responding  Federal  agencies.  State  and 
local  governments  and 
quasigovemmental  and  volunteer 
agencies  as  directed  by  the  FEMA  RD, 
or  the  FCO  when  in  place; 

(2)  Be  prepared  to  release  Federal 
telecommunications  resources  as  soon 
as  commercial  carrier  services  can 
support  the  response  mission; 

(3)  Maintain  an  audit  trail  of  all 
telecommunications  support  provided. 
NCS  operating  agencies  procedures 
shall  be  used  to  accomplish  this  audit; 
and 

(4)  Provide  telecommunications 
support  on  a  management  by  exception 
basis.  Problems  are  to  be  solved  at  the 
lowest  level  possible.  Problems  which 
cannot  be  resolved  at  one  level  will  be 
referred  up  the  chain  outlined  in  this 
annex  until  they  are  resolved. 

11.  During  the  first  72  hours,  all  levels 
of  the  ESF  possessing  pertinent  data  will 
provide  updates  at  6-hour  intervals  to 
the  RECC  and  the  NCS/DCA-OC 
through  established  channels. 

12.  The  CRM  and  NCC  will  provide 
damage  information  to  the  Damage 
Information  ESF  on  a  regular  basis,  and 
to  other  Federal  agencies  upon  request. 
Standing  requests  for  information 
should  be  submitted  to  the  CRM  as  soon 
as  possible  so  that  procedures  can  be 
developed  for  acquiring  the  information. 


13.  The  RECC  in  the  affected  region 
will  develop  supplemental  reports  based 
upon  requirements  of  the  NCSP  and 
provide  these  reports  through  channels 
to  the  CRM. 

14.  Requests  for  telecommunications 
support  will  come  from  many  sources. 
The  FCO/SCO  will  set  the  priorities  for 
fulfilling  these  requests.  The  FECC  will 
adjudicate  competing  requests  within 
these  priorities. 

15.  The  DOD  representative  to  the 
Manager,  NCS  will  monitor  the 
availability  of  DOD  telecommunications 
assets.  Requests  for  DOD  support  will 
be  processed  through  US  Army  channels 
starting  at  the  Continental  US  Army 
level  in  accordance  with  plans  and 
procedures  for  military  support  to  civil 
authorities. 

16.  NCC  government  and  industry 
representatives  will  be  aware  of  their 
parent  organizations'  capabilities  to 
provide  resources  for 
telecommunications  activities. 

17.  The  Manager,  NCS  will  be  the  NCS 
principal  point  of  contact  with  the 
Catastrophic  Disaster  Response  Group 
(CDRG). 

18.  Movement  of  personnel  into  the 
disaster  area  will  be  accomplished  in 
accordance  with  the  Emergency 
Transportation  Annex. 

19.  The  NCC  will  develop  and 
promulgate  information  collection 
guidelines  and  procedures  to  enhance 
assessment,  allocation,  and  reallocation 
of  telecommunications  industry  assets. 

V.  Responsibilities 

A.  Primary  Agency:  National 
Communications  System 

1.  The  National  Communications 
System  Manager  wall: 

(1)  Provide  communications  support  in 
accordance  with  the  National  Plan  for 
Communications  Support  In 
Emergencies  and  Major  Disasters  and 
regional  earthquake  response  plans  in 
emergencies  and  major  disasters; 

(2)  Coordinate,  integrate,  and  manage 
overall  Federal  telecommunications 
support;  and 

(3)  Provide  information  to  the  Damage 
Information  ESF  on  a  regular  basis 
regarding  damages  to  Federal,  State  and 
local  communications  systems  and 
surviving  communications  capabilities. 

2.  The  FECC  and  the  ECS  will  provide 
onsite  Federal  resources  tcr  sq^isfy 
requests  for  Federal  telecommunications 
assistance. 

B.  Support  Agencies 

1.  Department  of  Agriculture 

a.  Maintain  radio  communications 
systems  for  support  of  firefighters,  law 
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enfoKement  offioen,  and  disaster 
racovsfy  opcfatioiM  through  the 
National  Interagency  Fire  Coordiaatioii 
Center. 

b.  Provide  engineers,  technical 
personnel,  and  U^'«"*  staff  to  assist  the 
ECS  and  to  maintain  the  USOA  radio 
systems. 

c.  Provide  USDA  radio  systems  for 
use  by  jamagp  reconnaissance  teams  to 
report  information  from  the  disaster 
area  to  the  DFt).  and  such  other 
applications  as  determined  by  the  radio 
communications  coordinator.  Provide  a 
communications  officer  to  accompany 
radio  systems  for  the  purpose  of  user 
training  and  operator  maintenance 
indoctrination.  Provide  additional  radio 
systems  required  for  the  establishment 
of  a  Disaster  Assistance  Center  radio 
net 

2.  Def>artiiienl  of  Defenae 

a.  Provide  assistance  consistent  with 
Annex  I  of  the  National  Plan  For 
Communications  Support  bi 
Emergencies  and  Mafor  CKsasters  and 
DOD  Directive  3025.1,  inchitfing  military 
support  to  civil  authorities  and 
coordination  of  deployment  of  Civil  Air 
Patrol  telecommunications  assets  when 
requested. 

b.  Provide  for  sustained  emergency 
communications  support  to  the  FBMA 
field  activity,  to  include  the  operations 
of  a  DOD  tactical  switchboard  within 
the  DFO  with  a  capability  to  interface 

with  commercial.  Federal       

Telecommunications  System  (FTS).  and 
AUTOVON  networks. 

c.  Provide  an  experienced  military 
communications  field  grade  officer  to: 

(1)  Assist  the  FECC  in  determining 
communications  capability; 

(2)  Evaluate  surviving  • 
communications  capability: 

(3)  Channel  all  requests  for  equipment 
through  military  command  channels: 

(4)  Arrange  for  the  deployment  of 
military  mobile /transportable 
communications  teams  and  equipment 
to  the  disaster  area  in  support  of  the 
FCO  and 

(5)  Provide  access  for  FECC- 
authorized  users  to  DOD-operated  radio 
transceivers  and  mobile  units  as  a 
means  of  providing  emergency 
communications  between  DFO  and 
municipal  centra!  radio  stations  having 
teletype  circuit  links  with  city  and 
county  locations. 

3.  Department  of  the  Interior 

Provide  radio  and  radio-telephone 
systems  not  necessary  for  meeting  DOi 
emergency  missions.  DOI  will  make 
those  systems  available  for  use  by  the 
FECC  and  ECS  when  necessary  to 
support  response  operations. 


4.  Department  of  Transportstino 

a.  Provide  air  traffi*  control  for  all 
aircraft  in  the  designated  area.  Arrange 
for  the  FAA  Emergiency  Radio  System  to 
be  used  by  other  Federal  organisations 
when  it  does  not  interfere  with  the 
FAA's  mission. 

b.  Arrange  for  access  to  the  FAA  FM 
communicationa  systenk  which  consists 
of  base  stations,  mobile  uaits,  and 
repeaters. 

c.  Make  avaikble  DOT  nnobi^ 
telecoounmications  facilities  to  other 
Federal  organizations  when  not  required 
to  support  other  DOT  massions. 

d.  Provide,  subject  to  statutory  - 
mission  requirements,  transportable 
communications  station  and  personnel 
to  provide  intunediate  interface  at  the 
DFO  with  the  conwnercial  and  FTS 
networks. 

5.  Federal  Emergency  Management 
Agency 

a.  Provide  a  FEMA  Regional 
Communications  Manager  to  serve  on 
the  ECS. 

b.  Provide  radio  equipment,  radio 
spectrum  management,  other  organic 
telecommunications  support,  and  mobile 
communications  assets  of  the  direction. 
Control,  and  Warning  System  while 
maintaining  ownership  and  operational 
control  of  those  assets. 

c.  Provide  State  and  local  officials 
with  available  communications  to  assist 
in  the  disaeraination  of  warnings  to  the 
populace  of  risks  and  hazards. 

6.  General  Services  Administration 

a.  In  accordance  with  the  National 
Plan  for  Communications  Support  In 
Emergencies  and  Major  Diseisters, 
provide  the  FECC  and  the  Regional 
Emergency  Communications 
Coordinator. 

b.  Provide  communications 
representatives  to  augment  Ae  ECS. 

VI.  Resource  Requirements 

A.  Assets  CriUcalfor  the  Initial  12 
Hours 

The  assets  below  are  of  critical 
importance  to  providing 
telecommunications  to  the  affected  area. 
Immediately  following  the  earthquake, 
agencies  possessing  these  assets  should 
determine  quickly  the  availability  of 
these  assets: 

(1)  Mobile  or  transportable 
telecommunications  equipment; 

(2)  Multichannel  systems  from  DOD, 
or  others;  and 

(31  US  Air  Force.  Civil  Air  Patrol,  and 
other  aircraft  suitable  as  platforms  for 
airborne  radio  repeaters. 


B.  Support  for  Field  Activities 

The  American  Radio  Relay  League, 
the  Military  Affiliated  Radio  System, 
and  similar  organizations  may  be  asked 
to  provide  volunteers  to  participate  ki 
voice  and  hardcopy  message  proceseiag. 
These  groups  also  may  provide 
temporary  service  to  isolated  areas. 

VII.  Rafeisnces 

A.  Executive  Order  11490.  October  30. 
1969. 

B.  Executive  Order  12472,  April  3. 
1984. 

C.  National  Plan  for  Communications 
Support  in  Emergencies  and  M»ior 
Disasters.  July  1963. 

D.  Department  of  Defense  Directive 
3025.1,  "Use  of  Military  Resources 
During  Peacetim^Civii  Emergencies 
Within  the  United  States,  its  Territories, 
and  Possessions,"  May  23, 1980  as 
amended. 

E.  US  Army  Regulation  500-60, 
September  1, 1981. 

F.  Headquarters,  US  Army  Forces 
Command,  MiHtary  Assistance  to  Civil 
Authority  Plan,  Annex  G 
(Communications).  April  2a  1978,  with 
changes. 

G.  Agency  Asset  Usage  Plans  for 
individual  NCS  Operating  Agencies, 
various  dates. 

R  Telecommunications  Industry 
entity  plans  for  responding  to  crisis  and 
emergency  situations,  various  dates. 

CONSTRUCTION  MANAGEMENT 
ANNEX— EMERGENCY  SUPPORT 
FUNCTION  #3 

I.  Introduction 

A.  Purpose 

This  annex  prescribes  policies, 
guidance,  and  operating  procedures  for 
construction  management  following  • 
catastrophic  earthquake. 

B.  Scope 

This  annex  involves  engineering 
construction  activities  and  emergency 
contracting  services.  It  involves: 

(1)  Emergency  removal  of  debris  from 
affected  streets,  roads,  bridges,  airfields, 
ports,  wharis.  and  waterways  to 
expedite  lifesaving.  life  protecting, 
health,  and  safety  operations  during  the 
immediate  response  phase  and  to 
facilitate  initial  reconnaissance  of  the 
damaged  area; 

(2)  Construction  of  emergency  access 
roads;  emergency  restoration  of 
essential  public  services  and  facilities 
including  temporary  repair  of  disaster 
damaged  streets,  roads,  and  airfields; 
and  temporary  repair  or  replacement  of 
bridges; 
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(3)  Emergency  demolition  of  damaged 
structures  and  facilities  designated  by 
State  or  local  government  as  immediate 
hazards  to  the  public  health  and  safety, 
or  as  necessary  to  facilitate  the 
accomplishment  of  lifesaving 
operations;  undertaking  temporary 
protective  measures  to  abate  immediate 
hazards  to  the  public  for  health  and 
safety  reasons  until  demolition  is 
accomplished;  providing  technical 
advice  to  assist  local  authorities  in  the 
identification  of  structures  and  facilities 
to  be  demolished;  and  identifying 
possible  sources  of  secondary  hazards 
in  the  disaster  area;  and 

(4)  Acquisition  and  delivery  of  potable 
water  to  mass  care  faciUties. 

II.  Policies 

A.  Predeclaration 

In  the  predeclaration  period,  the  US 
Army  Corps  of  Engineers  (USAGE)  will 
provide  immediate  assistance  based  on 
its  authorities  in  accordance  with 
Department  of  Defense  (DOD)  Directive 
3025.1  and  Engineer  Regulation  (ER) 
500-1-1. 

1.  DOD  Directive  3025.1 

This  directive  gives  policy  and 
guidance  for  military  commanders  to 
provide  support  to  civil  authorities 
under  peacetime  civil  emergency 
conditions.  Use  of  DOD  military 
resources  shall  be  limited  to  those 
resources  not  immediately  required  for 
the  execution  of  the  primary  military 
mission.  Efforts  would  be  siqiplemental 
to  non-DOD  resources  and  would  be 
required  to  save  lives  and  minimize 
property  damage.  Assistance  to  State 
and  local  interests  normally  is  provided 
on  a  reimbursable  basis  under  a  civil 
agency's  emergency  authority. 

2.  ER  500-1-1 

This  regulation  describes  the  USAGE 
authorities,  policies,  and  procedures  for 
responding  to  both  natural  and  man- 
made  emergencies  or  disasters.  The 
USAGE'S  primary  authority  for  response 
is  Pub.  L.  84-99,  as  amended.  Flood 
Control  and  Coastal  Emergencies. 

B.  Postdeclaration 

In  the  postdeclaration  period,  the 
USAGE  will  provide  immediate 
response  under  this  ESF  to  the  unmet 
needs  of  local  and  State  agencies.  The 
initial  focus  of  construction  management 
will  be  to: 

(1)  Identify  the  extent  of  damages  and 
identify  unmet  needs; 

(2)  Identify  and  quantify  ESF 
missions; 

(3)  Identify  resource  requirements; 
and 


(4]  Identify  availability  of  response 
elements. 

C.  USAGE  Representation 

Upon  notification  that  a  catastrophic 
earthquake  has  occurred,  the  &nergency 
Management  Branch  from  the  USAGE 
Headquarters  in  Washington,  DC  will 
identify  the  representative  to  the 
Catastrophic  Disaster  Response  Group 
(CDRG)  and  ensure  that  person  is 
available  to  report  to  FEMA  if  required 
by  the  chairperson  of  the  GDRG. 

m.  Situation 

A.  Disaster  Condition 

A  catastrophic  earthquake  will  cause 
unprecedented  property  damage. 
Structiures  will  be  destroyed  or  severely 
weakened.  Homes,  public  buildings, 
bridges,  and  other  facilities  will  have  to 
be  reinforced  or  demolished  to  ensure 
safety.  Debris  will  make  streets  and 
highways  impassable.  Additionally, 
water,  gas,  and  waste  water  lines  wdll 
fail.  There  will  be  major  electric  power 
outages  with  power  reduction  in  many 
areas.  A  major  earthquake  will  affect 
the  lives  of  many  State  and  local 
response  personnel  preventing  them 
from  performing  their  prescribed 
emergency  duties.  Similarly,  equipment 
in  the  immediate  disaster  area  will  be 
damaged  or  inaccessible.  Sufficient 
resources  will  not  be  available  to  State 
and  local  agencies  to  meet  emergency 
requirements.  Federal  assistance  will  be 
required  to  identify  and  deploy 
resources  from  outside  the  affected  area 
to  ensure  a  timely,  efficient,  and         ^ 
effective  response. 

B.  Planning  Assumptions 

1.  A  catastrophic  earthquake  will 
overwhelm  the  resources  of  State  and 
local  agencies. 

2.  Assistance  from  the  Federal 
Government  will  be  needed  to  clear 
debris,  make  emergency  repairs  to        S^ 
essential  public  utilities,  and  reduce     4*F 
hazards  through  induced  reinforcing  or 
demolition. 

3.  Access  to  affected  areas  is 
fundamental  to  a  rapid  response 
operation. 

4.  Disaster  relief  operations,  such  as 
medical  treatment,  are  dependent  upon 
the  reestablishment  of  groimd  routes. 

5.  In  many  locations  debris  removal 
and  emergency  road  repairs  will  be 
given  top  priority  to  support  immediate 
lifesaving  emergency  response 
activities. 

IV.  Concept  of  Operations 

A.  General 

The  concept  of  operations  proviAs 
for  a  massive,  integrated  Federal 


response  effort  to  supplement  State  and 
local  emergency  response  actions 
immediately  following  a  catastrophic 
earthquake,  llie  concept  focuses  on  the 
Federal  structure  for  coordination  of  the 
Federal  response  at  both  national  and 
regional  levels.  The  concept  of 
operations  calls  for  an  automatic 
response  by  Federal  organizations  to 
carry  out  the  provisions  of  the  National 
Plan  immediately  following  its 
implementation.  It  takes  into 
consideration  the  large  influx  of 
response  personnel  and  resources 
expected  into  the  designated  area  from 
throughout  the  United  States. 

B.  Organization 

1.  National  Level  Response  Support 
Structure 

a.  The  Construction  Management  ESF 
wiU  operate  under  the  direction  of  the 
Chief,  Emergency  Operations  Section. 
Emergency  Management  Branch, 
HQUSACE. 

b.  The  Chief  Emergency  Operations 
Section,  will  represent  the  ESF  in  its 
dealings  with  the  CDR& 

c.  Primary  ESF  members  will  have  a 
representative  available  for  assembly  at 
a  location  designated  by  the  chairperson 
for  24-hour-a-day  duty. 

d.  Standby  members  do  not  provide 
initial  representation,  but  will  have  a 
representative  available  on  a  24-hour 
basis. 

e.  Execution  of  this  Emergency 
Support  Function  (ESF)  within  the 
disaster  area  will  be  accomplished  by 
USAGE  Division  and  District  offices 
responsible  for  the  affected  area;  or  the 
adjacent  Division  and  District  offices,  if 
those  in  the  affected  area  should  be 
inoperable.  All  requests  for  USAGE 
assistance  will  be  made  to  the 
appropriate  Division  Engineer(s). 

f  The  USAGE  Division  EngineeKs)  in 
the  affected  area  will  coordinate 
required  actions  with  the  appropriate 
USAGE  DisUict(s),  other  Federal 
agencies,  and  adjacent  USAGE 
Divisions. 

g.  The  Division  Engineers)  will 
provide  liaison  with  the  Continental 
United  States  Army  (GONUSA) 
Gommander(s)  if  niilitary  resources  are 
determined  to  be  required  to  support 
ESF  activities. 

2.  Regional  Level  Response  Structure 

a.  Divisions  and  Districts  will 
designate  a  representative  to  die 
Emergency  Support  Team  (EST)  along 
with  a  designated  alternate.  The 
representativei^ll  be  available  on  a 
24-hour  basis  and  should  be  capable  of 
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responding  with  2  to  6  hours  of 
notification. 

b.  Divisions  and  Districts  will  also 
establish  Regional  Response  Groups 
(RRG)  to  be  made  up  of  qualified 
personnel  to  meet  the  mission 
requirements  of  the  ESF  of  the  National 
Plan.  The  RRG  members  should  also  be 
capable  of  responding  within  2  to  6 
hours  of  notification. 

c  Division  and  District  RRG 
representatives  will: 

(1)  Identify  the  extent  of  damages  and 
identify  unmet  needs; 

(2)  Identify  and  quantify  potential  ESF 
missions; 

(3)  Identify  resource  requirements  and 
availability  of  response; 

(4)  Notify  adjacent  USAGE  Division(8) 
and  other  supporting  regional  Federal 
agencies  of  the  event; 

(5)  Confirm  that  ESF  members  tasked 
to  provide  personnel  have  alerted  those 
personnel  for  possible  movement  to  the 
disaster  area; 

(6)  Be  prepared  to  provide  assistance 
to  the  regional  group(s)  conducting 
construction  management  activities;  and 

(7)  Maintain  communications  with  the 
regional  group(8)  responsible  for 
coordinating  and  conducting 
construction  management  activities. 

d.  All  USAGE  Divisions  and  Districts 
will  prepare  an  earthquake  response 
plan  and/or  supplement  in  support  of 
the  National  Plan  for  Federal  Response 
to  a  Catastrophic  Earthquake.  The 
response  plan  or  supplement  will  be 
updated  annually  and  exercised  as  may 
be  required.  Division  and  District 
policies  and  procedures  should  be 
reviewed  and  updated  annually,  and 
exercised  as  applicable. 

C.  Notification 

Upon  notification  by  FEMA  that  a 
catastrophic  earthquake  has  occurred 
and  the  National  Plan  is  in  effect,  the 
Chief,  Emergency  Operations  Section, 
will  notify  all  members  of  the  ESF  and 
the  affected  USAGE  Divisions.  ESF 
members  will  confirm  the  notification 
with  their  parent  organizations. 

D.  Initial  Actions 

1.  Upon  notification  that  the  National 
Plan  is  in  effect,  the  RRG  primary 
members  will  report  to  the  designated 
location  within  2  to  6  hours  of 
notification  and  will  respond  to  requests 
from  State  and  local  agencies  in 
accordance  with  Pub.  L  93-288. 

2.  The  RRG  will  address  the  following 
issues  or  actions: 

(1)  Determine  State  and  local 
response  capabilities: 

(2)  Determine  the  affected  USAGE 
Division(8)/District(s)  readiness; 


(3)  Coordinate  with  the  Damage 
Information  ESF; 

(4)  Coordinate  with  the 
Transportation  ESF;  and 

(5)  Determine  the  location  of  possible 
sources  of  secondary  hazards  in  the 
disaster  area. 

3.  The  RRG  will  immediately  forward 
information  derived  from  the  initial 
damage  reconnaissance  missions  from 
the  USAGE  Division  in  the  affected  area 
to  the  ESF  at  HQUSACE  Emergency 
Operations  Center  (EOC).  RRG  will 
provide  an  initial  report  by  telephone  as 
soon  as  possible.  During  the  first  72 
hours  following  the  earthquake,  the  RRG 
will  provide  updates  at  &-hour  intervals. 
Critical  information  will  be  passed 
immediately.  Prioritization  of  resources 
will  be  made  at  the  regional  level. 
Conflicts  which  cannot  be  resolved  will 
be  referred  to  the  CDRG  at  FEMA 
headquarters. 

4.  The  ESF  will  provide  critical 
Information  to  the  CDRG  and  concerned 
agencies  immediately. 

5.  The  RRG  will  maintain  close 
coordination  with  the  HQUSACE 
Emergency  Operations  Center. 

6.  "Hie  RRG  will  provide  situation 
reports  to  the  ESF  which  will  at  a 
minimum  include  the  following: 

(1)  A  general  situation  summary, 
identifying  key  areas  damaged  or 
threatened,  essential  transportation 
systems  out  of  service,  essential  public 
services  or  facilities  damages,  and  any 
other  significant  situations  or  problems; 

(2)  Description  of  efforts  by  State  and 
local  interests  identifying  activities  of 
State  and  local  interests,  evaluating 
their  capabilities,  and  identifying  their 
unmet  needs; 

(3)  Description  of  Regional  Response 
Group  (RRG)  actions  identifying  the 
nature  of  actions  taken  in  response  for 
Federal  assistance  from  State  and  local 
interests;  and 

(4)  Descriptions  of  resources 
identifying  resource  requirements  and 
priorities. 

7.  The  RRG,  chaired  by  the  USAGE,  is 
responsible  for  accomplishing  the 
emergency  removal  of  debris  and  for  the 
restoration  of  essential  public  facilities 
and  services  following  a  catastrophic 
earthquake.  Immediately  following  the 
event  and  the  directive  to  implement  the 
National  Plan,  the  RRG  will  respond 
immediately  to  the  emergency  needs  of 
State  and  local  interests.  These  actions 
will  be  to  save  life,  prevent  human 
suffering,  and  mitigate  property  damage. 
The  RRG(s]  will  advise  the  ESF  of  its 
actions  by  timely  situation  reports. 

8.  The  responsible  USAGE  Division/ 
District  will  coordinate  the  overall 
mission  for  the  regional  level  Federal 
construction  management  response 


efforts.  Each  agency  will  coordinate 
mission  requirements  with  its  regional 
counterpart. 

9.  If  accomplishment  of  the  mission 
requires  support  beyond  the  existing 
regional  capabilities,  the  RRG  will 
commimicate  requirements  to  the  ESF. 

V.  Responsibilities 

A.  Primary  Agency:  US  Army  Corps  of 
Engineers 

1.  Manage  and  coordinate  Federal 
emergency  construction  services  to 
affected  State  and  local  governmental 
entities. 

2.  Coordinate,  as  required, 
arrangements  for  debris  clearance, 
demolition,  and  the  temporary  repair  of 
essential  public  services  and  facilities. 

3.  Coordinate  the  scheduling  of 
construction  resources  to,  from,  and 
within  the  earthquake  disaster  area, 

4.  Provide  reports  to  the  Damage 
Information  ESF  regarding  damages  on  a 
regular  basis. 

B.  Support  Agencies 

1.  Department  of  Agriculture 

Provide  technical  assistance  in 
support  of  the  USAGE  for  the  repair  or 
replacement  of  roads,  bridges,  and 
airfields. 

2.  Department  of  Defense 

Provide  available  military  resources 
(technical  assistance,  personnel, 
supplies,  and  equipment)  required  to 
assist  the  USAGE  in  debris  removal, 
emergency  demolition,  supplying 
emergency  power,  supplying  emergency 
drinking  water,  and  restoration  of 
essential  public  facilities. 

3.  Departinent  of  Energy 

Provide  technical  assistance, 
equipment  and  materials  to  reestablish 
electrical  transmission  capability  and 
distribution  faciUties  within  the  affected 
area. 

4.  Department  of  the  Interior 

a.  Provide  qualified  engineers  to  assist 
the  USAGE  in  evaluating  damage  to 
water  control  facilities. 

b.  Provide  technical  assistance, 
equipment,  and  materiel  to  support 
USAGE  debris  removal,  emergency 
restoration  of  public  facilities,  and 
demolition,  including  contracting 
specialists  and  qualified  structural 
engineers. 

5.  Department  of  Labor 

Provide  supplemental  technical 
assistance  in  support  of  the  USAGE  for 
the  emergency  removal  of  disaster- 
related  debris  and  wreckage  from  public 
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and  private  property  determined  to  be  of 
immediate  danger  to  public  health  and 
safety. 

6.  Department  of  Transportation 

a.  Provide  technical  assistance, 
equipment,  and  supplies  as  required  in 
support  of  the  USAGE'S  mission  to 
accomplish  emergency  removal  of 
debris  from  affected  streets,  roads, 
bridges,  airfields,  and  waterways.  This 
support  will  also  include  technical 
assistance  to  accomplish  emergency 
repair  or  replacement  of  roads,  brieves, 
and  airfields. 

b.  Coordinate  provision  of  information 
on  transportation  routes  for  equipment 
access  into  the  disaster  area. 

c.  Provide  technical  assistance  in 
emergency  demolition  activity  as  it 
relates  to  removal  of  damaged 
structures  at  airfields. 

d.  Provide  qualified  highway  and 
structural  engineers  to  support 
emergency  demolition  activities. 

e.  Provide  supplemental  equipment, 
manpower,  and  material  in  support  of 
the  USAGE  emergency  demolition 
activity  as  it  relates  to  the  removal  of 
disaster-related  debris  and  wreckage 
from  ports,  wharfs,  docks,  and 
waterways. 

f.  Provide  technical  assistance  in 
support  of  the  USAGE  emergency 
demolition  and  debris  removal  activities 
in  support  of  maritime  operations,  to 
include  establishment  and  patrol  of 
safety  zones,  and  notifications  as 
required  to  maritime  interests. 

7.  Environmental  Protection  Agency 

Locate  disposal  sites  for  debris 
clearance  activities  and  provide 
qualified  engineers  to  assist  in  assessing 
damage  to  water  and  waste  systems  and 
reviewing  or  assessing  repairs  to  or 
replacement  of  these  facilities. 

8.  Federal  Emergency  Management 
Agency 

In  coordination  with  State  officials, 
establish  priorities  for  debris  removal 
and  for  the  emergency  restoration  of 
essential  public  facilities  and  services. 

9.  General  Services  Administration 

Provide  technical  assistance, 
equipment,  and  materiel  (including 
contracting  specialists,  qualified 
structural  engineers,  and  transportation 
support)  for  debris  removal,  emergency 
restoration  of  public  facilities,  and 
demolition. 

VI.  Resource  Requirements 

A.  Supplies  and  Equipment 

1.  Lists  of  supplies  and  equipment 
available  for  use  in  the  disaster  will  be 
prepared  and  maintained  by  each 


Federal  agency.  These  lists  should 
include  floating  plant,  flood  fighting 
materials,  construction  material  and 
equipment,  communications  equipment, 
and  emergency  office  supplies. 

2.  State  and  local  agencies  will  claim 
the  ma)orify  of  engineering  and 
construction  resources  in  the  disaster 
area.  Therefore,  it  is  essential  that  each 
Federal  agency  identify  resources 
required  to  execute  its  missions  and 
maintain  a  list  of  regional  suppliers  and 
specialty  contractors.  Agreements  with 
the  contracting  industry  should  be  made 
and  kept  current. 

3.  Each  member  of  the  RRG  will 
prepare  and  maintain  a  package  of 
materials  to  be  provided  for  inunediate 
use  by  the  team.  Information  to  be 
included  will  cover  organizational 
policies  and  procedures, 
communications,  emergency 
organization  and  functions,  availability 
of  supplies  and  equipment,  notification 
procedures,  and  other  information 
pecuHar  to  that  agency. 

B.  Facilities 

The  establishment  of  a  separate 
Disaster  Field  Office  by  the  regional 
response  group(s)  during  disaster 
operations  is  essential  to  an  effective 
disaster  response.  The  RRG's  DFO 
should  be  located  within  or  adjacent  to 
the  affected  area  and  as  near  as 
practicable  to  the  DFO  estabUshed  by 
FEMA.  If  possible,  office  space  should 
be  requested  at  Federal,  State,  or  local 
facilities. 

VU.  References 

A.  Department  of  Defense  Directive 
3025.1,  "Use  of  Military  Resources 
During  Peacetime  Civil  Emergencies 
Within  the  United  States,  Its  Territories, 
and  Possessions,"  May  23, 1980  as 
amended. 

B.  Engineer  Regulation  500-1-1, 
"Emergency  Employment  of  Army  and 
Other  Resources,  Natural  Disaster 
Procedures",  December  21, 1983. 

C.  Pub.  L  93-288,  "Disaster  Relief  Act 
of  1974",  May  22, 1974,  as  amended. 

nREnCHTING— EMERGENCY 
SUPPORT  FUNCTION  #4 

(.  Introduction 

A.  Purpose 

The  purpose  of  the  firefighting  ESF  is 
the  dete&tion  and  suppression  of 
wildland,  rural,  and  urban  fires  resulting 
from,  or  occurring  coincidentally  with,  a 
catastrophic  earthquake. 

B.  Scope 

This  ESF  involves  managing  and 
coordinating  firefighting  activities 
including  the  detection  and  suppression 


of  fires  on  Federal  lands  and  providing 
personnel,  equipment,  and  supplies  in 
support  of  State  and  local  agencies 
involved  in  rural  and  urban  firefighting 
operations. 

n.  Policies 

Appropriate  policies  contained  in 
agency  directives  and  procedures 
manuals  shall  be  followed  by  agencies 
involved  in  firefighting  operations. 
National  support  shall  be  accomplished 
through  the  National  Interagency  Fire 
Coordination  Center  (NIFCC)  located  at 
Boise,  Idaho.  Priorify  shall  be  given  to 
saving  lives  and  protecting  properfy  in 
that  order. 

in.  Situation 

A.  Disaster  Condition 

Under  the  best  of  circumstances,  the 
management  of  a  large  firefighting 
operation  is  complex,  often  involving 
thousands  of  people  and  several 
different  agencies  and  jurisdictions. 
Fires  resulting  from,  or  independent  of 
but  coincident  with  a  catastrophic 
earthquake  will  place  extraordinary 
demands  on  available  resources  and 
logistics  support  systems. 

A  major  earthquake  will  result  in 
many  urban,  rural,  emd  wildland  fires. 
Ignition  sources  of  little  concern  under 
normal  conditions  could  cause  hundreds 
of  fires  during  and  after  an  earthquake. 
The  damage  potential  from  fires  in 
urban  areas  during  and  after  a  major 
earthquake  exceeds  that  of  all  other 
causes.  Numerous  fires  are  anticipated 
in  rural  and  wildland  settings  as  well. 
Under  the  worst  conditions,  these  fires 
will  have  the  potential  to  spread  rapidly, 
cause  extensive  damage,  and  pose  a 
serious  threat  to  life  and  property. 
Urban  fire  departments,  not 
incapacitated  by  the  earthquake,  will  be 
totally  coDunitted  to  fires  in  urban  areas. 
Normally  available  firefighting 
resources  will  be  difficult  to  obtain  and 
utilize  because  of  massive  disruption  of 
communication,  transportation,  utility, 
and  water  systems. 

B.  Planning  Assumptions 

1.  Many  lU'ban,  rural,  and  wildland 
fires  will  result  from  or  occur 
coincidentally  with  the  earthquake. 
Large,  damaging  fires  will  be  common. 

2.  At  the  time  of  the  earthquake,  there 
may  be  major  wildfires  burning 
elsewhere  in  the  United  States.  These 
fires  may  draw  upon  the  same  resources 
(people,  equipment,  and  supplies)  that 
would  be  needed  to  support  firefighting 
and  other  earthquake-related  emergency 
operations.  It  must  be  assumed  that 
some  firefighting  resources  will  become 
scarce  resulting  in  earthquake-related 
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firefighting  operations  competing  with 
wildAre  suppression  operations 
elsewhere  for  resources. 

3.  Landline  communications  will  be 
interrupted.  Radio  communication  will 
be  relied  upon  heavily,  necessitating  the 
early  ordering  of  radio  systems  from 
NIFCC. 

4.  Wheeled-vehicle  access  will  be 
hampered  by  bridge  failures,  landslides, 
etc  making  conventional  travel  to  the 
fire  location  extremely  difficult  or 
impossible.  Aerial  attack  by  airtankers. 
helicopters,  and  smokejumpers  may  be 
essential  in  these  situations.  Helicopters 
will  be  scarce  resources  and  usable 
airports  congested. 

5.  Agencies  which  commonly  support 
large  fire  suppression  operations, 
including  the  military  and  General 
Services  Administration  (GSA).  will 
receive  urgent  requests  from  non-fire- 
related  agencies  for  personnel, 
equipment  and  supplies.  Many  of  the 
resources  commonly  available  for  use  in 
fighting  large  wildfires  will  be  scarce  or 
unavailable. 

6.  Wildland  firefighting  forces  may  be 
diverted  to  control  fires  in  rural  and 
urban  areas  because  of  more  urgent 
threat  to  life  and  property. 

7.  Wildfire  firefighting  techniques  may 
have  to  be  applied  to  rural  and  urban 
fire  situations,  particularly  where  water 
systems  are  inoperative.  Aerial  delivery 
of  fire  retardants  or  water  for  structural 
protection  may  be  essential.  In  the  case 
of  mass  fires,  the  clearing  of  fire  breaks 
and  use  of  burning  out  and  backfiring 
techniques  may  be  used. 

IV.  Concept  of  Operations 

A.  General 

National  Fire  Suppression  Liaison 
Officers  will  serve  as  liaison  between 
FEMA.  responsible  primary  and 
secondary  Federal  agencies,  NIFCC.  and 
the  Regional  Fire  Suppression  Support 
Coordinator.  National  firefighting 
response  and  logistics  support  will  be 
provided  by  NIFCC. 


B.  Organization 

1.  National-Level  Response  Support 
Structure 

Upon  notification  by  FEMA.  the 
Forest  Service  will  provide  National  Fire 
Suppression  Liaison  Officers  to  carry 
out  ESF  responsibilities  in  coordination 
with  national  support  agency 
representatives  and  regional 
counterparts.  National  logistical  support 
and  interregional  mobilization  of 
resources  shall  be  provided  by  NIFCC. 

2.  Regional-level  Response  Structure 

Federal  firefighting  response  support 
is  coordinated  by  the  Fire  Suppression 


Support  Coordinator  provided  by  the 
Forest  Service  Regional  Office.  The 
Regional  Fire  Suppression  Support 
Coordinator,  operating  under  the 
direction  of  the  FCO,  has  responsibility 
for  establishing  and  maintaining 
coordination  with  the  National  Fire 
Suppression  Liaison  Officer,  the  Forest 
Service  Region,  and  regional  support 
agencies.  Requests  for  support  shall  be 
processed  through  Regional  Fire 
Coordination  Centers  and  NIFCC  in 
accordance  with  established 
Mobilization  Guides. 

3.  Notification 

The  National  Fire  Suppression  Liaison 
Officer  will  notify  support  agency 
representatives  and  NIFCC  of  National 
Plan  implementation  and  operational 
requirements. 

4.  Initial  Actions 

a.  National  Fire  Suppression  Liaison 
Officers  will  locate  either  at  FEMA 
Headquarters  or  at  the  Forest  Service 
Fire  and  Aviation  Management  Office  in 
Rosslyn,  Virginia. 

b.  The  Forest  Service  Director  at 
NIFCC  shall  implement  Planning  Level 
rv  upon  notification  of  National  Plan 
implementation. 

c.  The  National  Fire  Suppression 
Liaison  Officer  shall  assure  that 
communication  links  with  FEMA, 
national  primary  and  support  agencies, 
NIFCC,  and  the  Regional  Fire 
Suppression  Support  Coordinator  are 
established. 

V.  Responsibilities 

A.  Primary  Agency:  Department  of 
Agriculture— Forest  Service 

1.  Provide  quahfied  representatives  to 
serve  as  Fire  Support  Coordinators  to 
the  FCO  onsite  and  to  the  national-level 
CDRG  in  Washington,  DC. 

2.  Task  support  agencies  as  necessary 
to  accomplish  ESF  support 
responsibilities. 

3.  Provide  logistics  support  through 
NIFCC  for  mobilizing  national  resources 
for  firefighting. 

4.  Assume  full  responsibility  for 
suppression  of  wildfires  burning  on  or 
threatening  National  Forest  System 
lands. 

5.  Provide  for  and  coordinate  ^ 
firefighting  assistance  to  other  Federal 
land  management  organizations  and  to 
State  Forestry  and  local  fire 
organizations  as  requested  under  the 
terms  of  existing  agreements  and  the 
National  Plan. 

6.  Arrange  for  direct  liaison  with  fire 
chiefs  in  the  designated  area  to 
coordinate  requests  for  firefighting 


assistance  in  structural/industrial  fire 
protection  operations. 

7.  Coordinate  support  for  dockside  fire 
situations  in  connection  with  bay  access 
and  water-related  duties. 

8.  Provide  information  to  the  Damage 
Information  ESF  as  assessments  of  fire- 
caused  damages  are  obtained. 

B.  Support  Agencies 

1.  Department  of  Commerce 

Provide  fire-weather  forecasting  as 
needed  from  the  Interagency  Fire 
Coordination  Center  ifi  Boise,  Idaho,  or 
from  a  nearby  National  Weather  Service 
Forecast  Office  under  the  terms  of 
existing  interagency  agreements. 

2.  Department  of  Defense 

a.  Assume  full  responsibility  for 
firefighting  activities  on  US  military 
installations. 

b.  Support  firefighting  operations  on 
nonmilitary  lands  with  personnel, 
equipment,  and  supplies  under  the  terms 
of  existing  interagency  agreements. 

c.  Provide  personnel,  equipment,  and 
material  to  be  used  for  emergency 
firefighting  tasks  within  the  disaster 
area  or  to  be  used  in  direct  support  of 
emergency  firefighting  activities  within 
the  disaster  area. 

d.  Arrange  liaison  for  movement  of 
military  firefighting  resources  outside 
their  normal  mutual  aid  zones  when 
required. 

e.  Provide  ship-borne  water  delivery 
capability  for  dockside  firefighting  when 
required  and  available. 

f.  Provide  limited  radio 
communications  for  use  between 
cooperating  fire  services  where  there  is 
no  common  radio  frequency. 

3.  Department  of  the  Interior 

a.  Assume  full  responsibility  for 
fighting  wildfires  burning  on  lands  under 
its  jurisdiction. 

b.  Assist  the  USDA  in  managing  and 
coordinating  firefighting  operations. 

c.  Provide  firefighting  assistance  to 
other  Federal  land  management 
organizations  and  to  State  Forestry  and 
local  firefighting  organizations  as 
requested,  under  the  terms  of  existing 
agreements  and  the  National  Plan. 

4.  Department  of  Transportation 

Provide  assistance  to  local  firefighting 
units  in  connection  with  water-related 
firefighting  activities. 

5.  Federal  Emergency  Management 
Agency 

Provide  advice  and  assistance  relating 
to  structural  firefighting. 
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6.  General  Services  Administration 

Support  firefighting  operations  with 
equipment  and  supplies  under  the  terms 
of  existing  interagency  agreements  and 
the  National  Plan. 

7.  U.S.  Army  Corps  of  Engineers 

Provide  contracting  services  to  urban 
and  rural  firefighting  forces  to  obtain 
heavy  equipment  and/or  demolition 
services  as  needed  to  suppress  disaster- 
related  fires.  * 

C.  Other  Organizations 

State  Forestry  organizations,  in  most 
States,  have  the  primary  responsibility 
for  wildland  firefighting  on  non-Federal 
lands.  States  may  assist  other  States  in 
firefighting  operations  under  the 
auspices  of  a  Federal  agency,  and  may 
assist  Federal  agencies  through 
agreement. 

VI.  Resources  Requirements  -^ 

A.  Emergency  Support  Function 

The  Forest  Service  and  Bureau  of 
Land  Management  national  offices  shall 
provide  sufficient  National  Fire 
Suppression  Liaison  Officers  to  assure 
24-hour  operation  when  necessary. 

B.  Incident  Support 

Local  regional,  and  national  fire 
suppression  resources  will  be  necessary. 
These  resources  are  identified  in 
appropriate  Mobilization  Guides.  Local, 
regional,  and  national  logistics  support 
organizations  are  established  and  in 
place. 

VII.  References 

National  Mobilization  Guide  (NIFCC). 

VIII.  Terms  and  Definitions 

A.  National  Fire  Suppression  Liaison 
Officer 

The  person  primarily  responsible  for 
operation  of  the  National  Firefighting 
Emergency  Support  Function. 

B.  National  Interagency  Fire 
Coordination  Center  (NIFCC) 

The  organization  responsible  for 
coordination  of  .national  emergency 
response  for  wildfire  suppression, 
located  at  the  Boise  Interagency  Fire 
Center,  Boise,  Idaho. 

C.  Planning  Level  IV 

The  worst  of  four  fire  hazard 
scenarios  described  in  the  NIFCC 
National  Mobilization  Guide.  It  is 
NIFCC's  highest  level  of  readiness  and 
action. 


D.  Regional  Fire  Suppression  Support 
Coordinator 

The  person  primarily  responsible  for 
operation  of  the  Regional  Firefighting  ' 
Emergency  Support  Function. 

DAMAGE  INFORMATION  ANNEX- 
EMERGENCY  SUPPORT  FUNCTION 

#5 

I.  Introduction 

A.  Purpose 

This  annex  describes  coordinated 
Federal  actions  for  gathering,  collating, 
and  disseminating  information  on 
damages,  including  casualties,  following 
a  catastrophic  earthquake.  Its  purpose  is 
to  develop  continuous,  up-to-date 
assessments  of  the  type,  magnitude,  and 
extent  of  damages.  This  information  will 
be  used  by  Federal,  State,  and  local 
officials  to  gauge  the  magnitude  of  the 
required  response  effort  and  to  prioritize 
the  allocation  of  staff  and  materials  for 
lifesaving  and  life-support  purposes. 

B.  Scope 

This  annex  is  applicable  to  all  Federal 
departments  and  agencies  with  assets 
for  gathering  damage  information, 
especially  those  organizations  with 
aerial  reconnaissance  and  hazard- 
monitoring  capabilities.  It  involves  the 
acquisition  of  all  forms  of  damage 
information,  as  rapidly  as  possible,  to 
assist  Federal  officials  in  formulating 
accurate  assessments  of  the  disaster 
situation.  It  includes  gathering,  collating, 
and  disseminating  information  regarding 
the  magnitude  and  extent  of  earthquake 
damage.  It  entails  reporting  information 
concerning  casualties,  as  well  as  areas 
of  major  damage,  locations  of  fires, 
blocked  traffic  routes,  collapsed 
significant  buildings,  and  destroyed 
major  facilities  such  as  airfields, 
bridges,  dams,  overpasses,  ports, 
wharfs,  and  docks.  The  information  also 
will  be  used  to  warn  the  populace  of 
risks  and  hazards. 

II.  Policies 

A.  The  Federal  Government  will 
commence  air  reconnaissance 
operations  of  the  affected  area 
immediately  upon  the  confirmation  of  a 
catastrophic  earthquake. 

B.  The  initial  focus  of  damage 
reconnaissance  and  assessment  will  be 
to  identify: 

(1)  Boundaries  of  the  disaster  area 
and  locations  of  greatest  damage; 

(2)  Areas,  suitable  for  accommodating 
evacuees  and  providing  mass  care; 

(3)  Feasible  transportation  arteries 
into  the  affected  areas;  and 

(4)  Areas  of  potential  risk  because  of 
secondary  hazards;  e.g.,  radiological 
contamination,  fiooding,  etc. 


C.  All  sources  will  provide  damage 
information  to  the  damage  information 
Emergency  Support  Function,  which  will 
report  it  to  the  Catastrophic  Disaster 
Response  Group  (CDRG)  at  the  National 
level  and  the  Federal  Coordinating 
Officer's  (FCO)  Repoijs  Officer  at  the 
Regional  level. 

D.  The  primary  Joint  Information 
Center  (JIC)  will  be  authorized  to 
release  damage  information  to  the 
public.  Other  JIC's  may  also  release 
damage  information  at  the  discretion  of 
the  FCO's  Lead  Public  Affairs  Officer. 

E.  The  Department  of  Defense  (DOD) 
will  provide  assistance  in  accordance 
with  DOD  Directive  3025.1.  (Refer  to  III 
B3  of  this  Armex.) 

m.  Situation 

A.  Disaster  Condition 

The  suddenness  and  devastation 
associated  with  a  catastrophic 
earthquake  will  result  in  numerous 
requests  from  State  and  local  authoriUes 
for  help  in  saving  lives  and  alleviating 
human  suffering.  These  authorities  will 
require  accurate  and  timely  information 
on  which  to  base  their  decisions  and 
focus  their  response  actions.  The 
Federal  Government  possesses 
reconnaissance  assets,  unavailable  to 
the  State,  which  can  provide  State 
officials  with  timely,  area-wide 
assessments  of  the  extent  of  damages. 
Following  the  initial  assessment,  the 
Federal  Government  can  support  State 
and  local  development  of  more  detailed 
damage  assessments. 

B.  Planning  Assumptions 

1.  Initially.  State  and  local  government 
officials  will  focus  on  coordinating 
lifesaving  activities  and  reestablishing 
control  of  the  disaster  area.  They  will  be 
unable  to  conduct  area-wide  damage 
assessments. 

2.  Initial  reports  of  damage  will  be 
fragmented  and  provide  an  incomplete 
picture  concerning  the  extent  of 
damages. 

3.  Federal,  regional,  and  State  officials 
will  request  an  immediate  aerial 
reconnaissance  to  determine  the  overall 
impact  of  the  earthquake. 

4.  Weather  and  other  environmental 
factors  may  restrict  aerial 
reconnaissance  operations,  thus 
requiring  repeated  efforts  to  obtain 
essential  information.  Such  problems 
could  delay  completion  of  a  full 
assessment  for  several  days,  but  an 
initial  report  will  be  provided  no  later 
than  12  hours  after  the  event. 

5.  Following  the  initial  reconnaissance 
and  assessment,  more  detailed 
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assessments  will  be  needed  regarding 
the  stmctural  inlegrity  of  buildings, 
bridges,  and  roads.  Information 
regarding  other  components  of  the 
social  economic  and  transportation 
infrastructures  also  will  be  required. 

6.  Aftershocks  would  necessitate  the 
reevaUiation  of  examined  areas. 


IV.  Concept  of  Operations 

A.  General 

As  shown  in  Figure  5-1.  the  Disaster 
Information  ESF  has  a  parallel  structure 
at  both  the  National  and  Regional  levels. 
Each  has  a  two-part  sub-structure 
composed  of  core  and  remote  agencies 
as  described  in  paragraphs  Bl  and  B2 


below.  The  National  ESF  head  will 

report  to  the  Catastrophic  Disaster 
Response  Group  (CIWG}  and  will 
maintain  liaison  with  the  Regional  ESF 
head  and  the  ESSG.  The  Regional  ESF 
head  will  report  to  the  FCO  and  will 
maintain  liaison  with  the  FCO's  Reports 
Officer  and  the  National  ESF  head. 

B4aiNa  COOE  671«-01-M 
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DAMAGE  INFORMATION  ESF 
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B.  Organization 

1.  National-Level  Response  Support 
Structure 

a.  The  National  Damage  Information 
ESF  will  operate  under  the  direction  of 
the  Chief,  Public  Assistance  Division 
(PAD).  FEMA. 

b.  The  Chief.  PAD,  will  represent  the 
ESF  in  its  dealings  with  the  CDRG,  and 
will  maintain  liaison  with  the  ESSG  and 
the  Regional  ESF  head. 

c.  The  National  ESF  will  be  composed 
of  core  and  remote  member  agencies. 
The  core  members  of  the  ESF  will  have 
a  representative  present  at  the  National 
operations  center  on  a  24-hour  basis  for 
the  duration  of  the  emergency  response 
period.  The  remote  members  will  have  a 
representative  on  telephone  standby, 
available  upon  request  of  the  ESF  head, 
on  a  24-hour  basis  for  the  duration  of  the 
emergency  response  period. 

d.  Headquarters  SL-DA-PA  FEMA 
will  provide  administrative  support  to 
the  ESF. 

2.  Regional-Level  Response  Support 
Structure 

a.  FEMA  will  appoint  the  head  of  the 
Regional  Damage  Information  ESF  and 
will  provide  the  ESF  with  administrative 
support. 

b.  The  appointed  Regional  ESF  head 
will  represent  the  ESF  in  its  dealings 
with  the  FCO  and  will  maintain  liaison 
with  the  FCO's  Reports  Officer  and  the 
National  ESF  head. 

c.  The  core  members  of  the  Regional 
ESF  will  have  a  representative  present 
at  the  DFO  on  a  24-hour  basis  for  the 
duration  of  the  emergency  response 
period.  The  remote  members  will  have  a 
representative  on  telephone  standby, 
available  upon  request  of  the  ESF,  on  a 
24-hour  basis  for  the  duration  of  the 
emergency  response  period. 

C.  Notification 

1.  Upon  occurrence  of  a  catastrophic 
earthquake,  the  FEMA  EICC  will  notify 
the  Chief,  FEMA  Public  Assistance 
Division  of  the  decision  to  implement 
the  National  Plan.  All  other  ESF 


members  will  be  notified  by  the  PAD 
Chief. 

2.  Upon  notification,  all  members  will 
report  to  their  working  locations  as 
shown  in  Figure  5-1.  National  and 
Regional  ESF  members  designated  as 
"remote"  in  Figure  5-1  will  call  their 
respective  ESF  locations  to  inform  the 
groups  of  their  own  whereabouts  and 
how  they  can  be  reached. 

D.  Initial  Actions 

Until  the  Disaster  Field  Office 
becomes  operational,  the  collection, 
analysis  and  dissemination  of  damage 
information  will  be  the  responsibility  of 
the  National  disaster  information  ESF 
which  will  become  operational  within 
two  hours  of  notification.  Upon 
declaration  by  the  Federal  Coordinating 
Officer  that  the  DFO  is  operational 
(several  hours  after  notification),  the 
major  responsibilities  of  the  damage 
information  function,  as  described 
below,  will  be  transferred  to  the 
Regional  damage  information  ESF. 

1.  Upon  notification  and  confirmation. 
National  ESF  members  will  go  to  the 
locations  indicated  in  Figure  5-1.  The 
core  group  will  convene  within  two 
hours  following  notification. 

2.  Upon  arrival  at  the  group's  location 
in  FEMA  headquarters,  members  of  the 
National  ESF  will: 

(1)  Attempt  to  contact  the  Regional 
damage  information  ESF  at  the  affected 
region  to  receive  an  initial  estimate  of 
damage  (if  it  carmot  be  reached,  the 
FEMA  Regional  Office  assuming  its 
responsibilities  will  be  contacted); 

(2)  Determine  the  location  of  the 
epicenter  of  the  earthquake  and  possible 
areas  of  damage: 

(3)  Obtain  the  latest  weather  report 
for  the  disaster  area  from  the  National 
Weather  Service  including  pfesent 
conditions,  the  24-hour  forecast,  and  the 
long-range  forecast;  and 

(4)  Determine  the  location  of  critical 
facilities  in  the  disaster  area  comprising: 

(a)  possible  secondary  hazards,  e.g., 
dams,  reactors,  nuclear,  and  chemical 
waste  sites,  etc.:  and 


(b)  necessary  resources  for  coping 
with  the  impacts  of  the  disaster,  e.g.. 
hospitals,  emergency  operations  centers, 
air  fields,  etc. 

(5)  Confirm  the  alerting  of  member 
agency  staff  required  to  travel  to  the 
disaster  scene. 

3.  Until  the  Regional  damage 
information  ESF  is  operational  at  the 
DFO.  the  National  damage  information 
ESF  will: 

(1)  Assess  the  need  for  aerial 
reconnaissance; 

(2)  Request  member  agencies  to 
identify  assets  for  needed 
reconnaissance  missions; 

(3)  Estimate  the  size  of  the  damaged 
area; 

(4)  Request  initiation  of  aerial 
reconnaissance  missions; 

(5)  Collate  damage  information  from 
aerial  reconnaissance  and  all  other 
sources; 

(6.)  Disseminate  damage  information 
to  the  CDRG  and  the  affected  region.  If 
the  FEMA  Region  cannot  be  reached, 
forward  the  information  to  the  Regional 
Office  assuming  its  responsibilities: 

(7)  Direct  subsequent  aerial 
reconnaissance  missions  on  a  regular 
basis;  and 

(8)  Provide  damage  assessment 
information  to  other  ESFs  upon  request. 

4.  Standing  requests  for  information 
should  be  submitted  to  this  ESF  as  soon 
as  possible  so  that  procedures  can  be 
developed  for  acquiring  the  information. 

5.  Requests  for  aerial  reconnaissance 
missions  njay  come  from  the  CDRG  or 
the  FEMA  Region  (Regional  Director  or 
FCO,  when  in  place).  Requests  from 
other  sources  will  be  coordinated  with 
the  CDRG  or  the  FEMA  Region  before 
being  processed.  The  ESF  will 
coordinate  the  mission  with  the  agency 
possessing  the  necessary  assets.  After 
the  mission  has  been  flown,  the  results 
will  be  disseminated  in  accordance  with 
the  requestor's  guidance.  These  results 
also  will  be  maintained  at  the  ESF  to 
answer  future  requests  for  information. 
Figure  5-2  depicts  the  procedures  for 
processing  a  request  for  aerial 
reconnaissance. 
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Figure  5-2.     Procedure  for  Processing  a  Request  for  Aerial  Reconnaissance 


6.  Requests  for  ground  reconnaissance 
assistance  will  come  from  the  FEMA 
Region.  Requests  from  other  sources  will 
be  coordinated  with  the  CDRG  and  the 
FEMA  Region  before  being  processed. 
The  ESF  will  coordinate  the  request 
among  its  member  agencies.  One  or 
more  of  the  agencies  then  will  provide 
the  necessary  resources  for  ground 


reconnaissance  assistance.  Their 
movement  to  the  Region  will  be 
coordinated  with  the  Region  and.  if 
required,  the  ESF  for  Transportation. 
The  Region  then  will  direct  the  use  of 
these  resources.  Figure  5-3  depicts  the 
procedures  for  processing  &  request  for 
ground  reconnaissance  assistance. 
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3.  Provide  State  and  local  officials 
with  damage  information  concerning 
critical  facilities  to  minimize  the  scope 
of  the  disaster  and  to  maximize  the 
capability  to  cope  with  its  impacts. 

B.  Support  Agencies 

1.  Department  of  Agriculture 

a.  Assess  damage  to  facilities, 
structures,  roads,  dams,  utilities,  and 
privately  owned  facilities  permitted  on 
national  forest  system  lands. 
\ptK  Provide  engineers,  technical 

Q personnel,  and  liaison  staff  to  assist  in 
(])e  accomplishment  of  initial 
reconnaissance. 
COORDINATE        1  ,  _ 

J     2.  Department  of  Commerce 


MOVEMENT 
(IF  REQUIRED) 


Figure  5-3.    Procedure  for  Processing  a  Request  for  Ground  Reconnaissance 
Assistance 


7.  Requests  for  information  from  the 
CDRG.  other  ESFs.  and  the  Region  and 
states  will  be  honored.  Requests  from 
other  organizations  will  first  be 
validated  with  one  of  these 
organizations  before  being  processed. 

8.  Upon  becoming  operational,  the 
Regional  ESF  will: 

(1)  Assume  responsibility  for 
continuing  performance  of  the  tasks 
listed  in  V.D.3-7; 

(2)  Collect  damage  and  casualty 
information  from  the  other  Emergency 
Support  Functions  and  all  other  sources: 

(3)  Collate  and  analyze  the  damage 
information: 

(4)  Provide  reports  to  the  FCO's 
Reports  Officer  and  the  National 
damage  information  ESF.  Damage 
information  in  these  reports  will  be 
formated  by  type,  magnitude,  extent  and 
implications.  The  discussion  of 
implications  will  address  the  effects  of 
the  reported  damages,  the  level  of  them, 
and  any  special  problems  anticipated  in 
responding  to  them,  such  as  legal  or 
jurisdictional  impediments:  and 

(5)  Coordinate  with  the  FCO's  Reports 
Officer  to  facilitate  processing  up-to- 


date  damage  information  for  use  by  the 
FCO  and  others  for  decisionmaking. 

9.  The  COD  representative  to  the  ESF 
will  monitor  availability  of  DOD  aerial 
reconnaissance  assets,  inform  the  ESF 
and  forward  all  requests  for  their  use. 
The  DOE  representative  will  follow  the 
same  procedure  for  use  of  the  DOE 
aerial  measuring  system. 

10.  All  members  of  the  ESF  will  be 
aware  of  their  parent  organizations' 
capabilities  to  provide  resources  for  air 
and  ground  reconnaissance  activities. 

11.  Conflicts  which  cannot  be  resolved 
by  the  National  or  Regional  ESFs  will  be 
referred  to  the  CDRG.  or  FCO. 
respectively. 

V.  Responsibilities 

A.  Primary  Agency:  Federal  Emergency 
Management  Agency 

1.  Coordinate,  integrate,  and  manage 
the  overall  Federal  efforts  to  collect, 
collate,  analyze,  and  disseminate 
damage  information. 

2.  Provide  state  and  local  officials 
with  damage  information  to  assist  them 
in  providing  support  for  the  allocation  of 
iifesaving  and  life-supporting  resources. 


a.  Direct  the  Interagency  Council  on 
Seismic  Safety  in  Construction/National 
Bureau  of  Standards  to  dispatch  a  team 
of  engineers  and  other  scientists  to 
assess  structural  damage  to  Federal 
buildings  and  other  facilities. 

b.  Provide  weather  forecasting 
support. 

3.  Department  of  Defense 

a.  Provide  assistance  consistent  with 
DOD  Directive  3025.1.  This  includes,  but 
is  not  limited  to: 

(1)  Conducting  aerial  photographic 
reconnaissance  and  interpretation; 

(2)  Coordinating  Civil  Air  Patrol 
assets  in  damage  reconnaissance;  and 

(3)  Providing  resources  to  assist  in 
damage  reconnaissance  activities. 

"     b.  Conduct  initial  reconnaissance  of 
the  disaster  area  to  determine  the  extent 
and  location  of  damages. 

c.  Identify  boundaries  of  areas 
receiving  major  damage,  locations  of 
fires,  blocked  traffic  routes,  collapsed 
buildings,  destroyed  bridges,  and 
damaged  major  airfields. 

d.  Provide  initial  disaster 
reconnaissance  data. 

4.  Department  of  Education 

Survey  education  facilities  to  assess 
their  viability  as  mass  care  or  other 
disaster  support  facilities. 

5.  Department  of  Energy 

a.  Assist  in  radiological  monitoring 
and  assessments  on  request  of  cognizant 
Federal  or  State  agencies  under  the 
provisions  of  FEMA's  Federal 
Radiological  Emergency  Response  Plan. 

b.  Provide  information  on  the 
condition  and  operation  of  energy 
production,  transmission,  and 
distribution  systems. 

6.  Department  of  the  Interior 

a.  Assess  and  report  damage  in  and 
around  Indian  reservations  and  national 
park  areas. 
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b.  Provide  available  personnel  to 
participate  in  other  damage 
reconnaissance  as  required. 

c.  Provide  technical  assistance  and 
advice  concerning  the  assessment  of 
continuing  geologic  hazards. 

d.  Provide  assistance  in  gathering 
transient  scientific  data  useful  in  studies 
of  earthquake  risk,  prediction,  tuid 
hazard  reduction. 

e.  Assess  and  report  damage  to  dams 
and  other  flood  protection  works. 

7.  Department  of  Transportation 

a.  Assess  and  report  damage  to  air 
navigation  aids  and  airfields. 

b.  Provide  emergency  air  traffic 
control  for  aircraft  involved  in  damage 
reconnaissance  and  aerial  photography 
flights. 

c.  Provide  professional  staff,  as 
requested,  to  assist  in  initial  damage 
reconnaissance  of  highway  and  railway 
systems. 

d.  Provide  consolidated  damage  data 
on  affected  rail  systems. 

e.  Assess  and  report  damage  to  the 
Saint  Lawrence  Seaway  if  it  is  in  the 
designated  area. 

f.  Assess  and  report  damage  to  ports, 
navigable  waterways,  navigation  aids, 
and  other  facilities. 

g.  Provide  available  ground 
transportation,  watercraft,  and  aircraft. 

h.  Provide  professional  staff  to  assist 
in  the  assessment  of  damage  to  public 
and  private  mass  transportation 
systems,  equipment,  and  facilities. 

i.  Provide  liaison  and  coordination 
with  State  and  local  public 
transportation  agencies  regarding  the 
location  and  extent  of  such  damage  and 
the  immediate  need  for  emergency 
repairs. 

8.  Health  and  Human  Services 

a.  Estimate  and  report  casualties  and 
damages  to  private  sector  hospitals  and 
other  health  care  facilities. 
I     b.  Obtain  information  from 
appropriate  State  officials  on  estimates 
of  numbers  of  casualties  and  their 
locations. 

9.  American  Red  Cross 

a.  Gather  and  report  damage 
information. 

b.  Gather  and  report  information  on 
numbers  and  locations  of  uninjured 
homeless  people. 

10.  Environmental  Protection  Agency 

a.  Assess  and  report  damages  to 
water/waste  treatment  facilities. 

b.  Conduct  hazardous  materials  and 
hazardous  waste  recormaissance 
actions. 


11.  General  Services  Administration 

Assess  and  report  damage  to  GSA 
facilities. 

12.  National  Aeronautics  and  Space 

Administration 

a.  Assess  and  report  damage  to  NASA 
ground  facilities. 

b.  Provide  satellite  reconnaissance 
support. 

13.  National  Commimications  System 

Provide  communications  to  support 
damage  recormaissance  and  assessment 
activities. 

14.  Nuclear  Regulatory  Commission 

Provide  information  on  the  condition 
and  operation  of  nuclear  power  plants 
and  other  facilities  that  produce,  store  or 
use  significant  amounts  of  radioactive 
materials. 

15.  Veterans  Administration 

Assess  and  report  damage  to  VA 
hospitals  and  other  VA  facilities. 

16.  U.S.  Army  Corps  of  Engineers 

Assess  and  report  damage  to  dams 
and  other  flood  protection  works. 

VI.  Resource  Requirements 

A.  Assets  Critical  for  Initial  12  Hours 

Immediately  following  the  earthquake, 
the  DOD  and  DOE  should  advise  the 
National  ESF  of  the  availability  of 
appropriate  resources  and  their 
proximity  to  the  affected  area.  The 
assets  listed  below  will  have  a  critical 
effect  on  the  performance  of  the  initial 
damage  reconnaissance: 

(1)  United  States  Air  Force 
reconnaissance  aircraft  and  DOD 
photographic  interpretation  assets,  and 

(2)  DOE  Aerial  Measuring  System 
(AMS).  remote  sensing  resources. 

B.  Support  for  Field  Activities 

The  American  Society  of  Ci;^ 
Engineers  and  similar  organizations  will 
be  asked  to  provide  volunteers  to 
participate  in  damage  assessment 
operations. 

C.  Support  for  Activities  of  the  ESF 

1.  FEMA  will  provide  the 
administrative  supplies,  office  space, 
communications,  and  support  personnel 
for  the  ESF. 

2.  The  NCS  will  provide  additional 
communication  assets  as  required. 

3.  Movement  of  personnel  into  the 
disaster  area  will  be  accomplished  in 
accordance  with  the  provisions  of  the 
Emergency  Transportation  Annex  (ESF 


Vn.  Terms  and  Defmitions 

A.  Aerial  Measuring  System  (AMS) 

The  DOE  AMS  is  maintained  to 
provide  a  rapid  response  of  resources 
for  conducting  remote  radiological 
sensmg  ojjerations.  AMS  can  provide 
extensive  mulbspectral  scanning,  large 
format  aerial  photography,  and  airborne 
large-area  radiometric  surveys. 

B.  Cognizant  Federal  Agency 

This  term  is  defined  in  the  Federal 
Radiological  Emergency  Response  Plan 
(50FR  46568).  as  "the  Federal  agency 
that  owns,  authorizes,  regulates,  or  is 
otheiMrise  deemed  responsible  for  a 
radiological  activity  causing  an 
emergency  and  that  has  the  authority  to 
take  action  on  site."  This  concept  will 
have  relevance  to  the  damage 
information  ESF  if  a  radiological 
emergency  occurs  as  a  result  of  a 
catastrophic  earthquake. 

C.  Critical  Facilities 

These  are  facilities  which,  if  damaged 
in  an  earthquake,  can  result  either  in 
increasing  the  magnitude  of  the  disaster 
or  reducing  the  capacity  to  respond 
effectively.  Critical  facilities  of  the  first 
type  include  dams,  nuclear  reactors, 
toxic  waste  sites  and  other  facilities 
which,  if  damaged  or  if  they  fail,  could 
result  in  significant  additional  loss  of 
life  or  property.  The  second  type  of 
critical  facilities  are  those  needed  to 
respond  to  th&disaster  and  include 
lifeline  systems  such  as  communication, 
transportation  and  utility  systems,  or 
facilities  needed  to  cope  with  the 
disaster,  e.g.,  emergency  operation 
centers,  hospitals,  fire,  police  and 
ambulance  services,  blood  banks, 
clinical  laboratories,  etc. 

D.  Public  Assistance  Division,  State  and 
Local  Programs  and  Support 
Directorate.  FEMA  (SL-DA-PA-FEMA) 

The  Public  Assistance  Division 
develops  and  administers  policy  and 
guidance  that  ensures  the  effective 
implementation  of  disaster  relief 
programs  to  State  and  local 
governments  and  serves  as  lead  on  the 
damage  information  ESF. 

MASS  CARE  ANNEX— EMERGENCY 
SUPPORT  FUNCTION  #8 

I.  Introduction 

A.  Purpose 

This  annex  describes  coordinated 
efforts  to  perform  sheltering,  feedirig  and 
first  aid  activities  as  well  as  reporting 
status  of  disaster  victims  following  a 
catastrophic  earthquake. 
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B.  Scope 

The  Baas  care  fuoction  encorapasses: 

(1)  The  operation  of  feeding  facilities 
(fixed  sites  uad  noWe  maM)  and 
emetfeacy  sheltan  wiHwn  ««rth^imke 
ejected  areas.  Boagency  shelters  will 
be  estafaWied  far  gwidnrti  whose 
hoaKS  were  reBdevad  annhabitable  or 
iiiaiunaiHa  as  Ike  renit  «rf  tke 
earthquake.  SlMtering  will  continue 
until  the  displaced  disaster  victims  are 
able  to  return  to  their  homes  or  secure 
alteraative  (tenpomry  or  permanent) 
hoMMBg.  Fixed  ate  and  mobile  feeding 
will  be  ofiered  to  tmatg^mcy  ahelter 
occivaatik  to  local  leaidents  repairing 
their  earthquake  daaaged  homes  but 
unable  to  parchase  or  prepare  their  own 
meela.  aad  to  eaieiveiicy  %N>rker8 
witboiit  acceas  to  comiBercial  food 
facilities. 

(2)  The  opera  tioa  of  first  aid  stations 
at  shelters,  feeding  stations,  and 
designated  sites  within  disaster 
damaged  areas. 

(3)  The  operation  of  centers  for  the 
individual  assistance  and  bulk 
distribulion  of  relief  items  to  disaster 
victims. 

(4)  The  operadoii  of  a  Disaster 
Welfare  Inquiry  System  (DWl]  for 
reporting  on  individaals  and  families 
residing  within  (he  cfiaaster  afiected 
area. 

ILPolides    - 

Sheltering,  feediqg.  aad  first  aid 
activities  wiU  begin  munediately  after 
the  earthquake's  occurrence  (or  before, 
if  there  is  advance  warning).  However, 
disrupted  transpartatioa  and 
communication  systems  may  delay  the 
comprehensive  oi^ganization  of  tkeae 
activities,  throngbotft  the  disaster 
affected  area,  for  <ip  to  72  hours  after  the 
earthquake's  onset. 

A.  The  initial  national-level  Federal 
and  Red  Cross  response  wiU  support  the 
requests  and  needs  of  their  local 
counterparts.  If  necessary,  oational-lerel 
Federal  and  Red  Cross  elements  may 
decide  to  provide  direct  adniinistration 
of  the  local  relief  and  response  effort 

B.  Feeding,  sheltering,  individual 
assistance,  first  aid,  and  DWI  services 
will  be  provided  without  regard  to  race, 
creed,  national  origin,  or  immigration 
status. 

C.  Feeding,  sheltering,  and  first  aid 
station  activities  will  be  provided, 
following  the  earthquake,  for  the  period 
of  time  jointly  determined  by  Red  Cross 
and  local.  State,  Fedecal  disaster 
response  officials. 

D.  The  Red  Cross  %vill  maintain 
administrative  and  financial  control 
over  its  activities. 


E.  Faediag  for  eneigeacy  workers  will 
be  provided  until  commercial  food 
facilities  are  made  available,  or 
alternative  arrangements  are 
established  by  the  workers'  parent 
organization. 

F.  All  appropriate  and  available 
government  (local.  State  and  Federal) 
and  voluntary  resources  will  be  used. 

G.  The  transmissicm  of  Disaster 
Welfare  Inquiry  information  will  be 
restricted  to  immediate  family  members. 

H.  Information  about  injured 
casualties  will  be  restricted  to  the 
location  of  hospitalized  persons  and 
statements  from  appropriate  medical 
authorities  as  to  the  injured  individual's 
general  condition.  The  medical 
di^nosis  of  iaiuted  disasler  victisM  will 
not  be  secured  or  reported  by  Red 
Cross. 

I.  The  Red  does  listing  of  earthquake 
dead  will  be  limited  to  officially 
confirmed  fataUties. 

J.  The  category  **mi88ing"  wffl  not  be 
used  by  Red  Cross.  The  inquirer  will  be 
told  only  that  the  person  inquired  about 
is  not  on  any  available  casualty  list. 

K.  Locator  cards  will  be  distributed  to 
disaster  victims  throughout  the 
earthquake-damaged  area. 

L  An  initial  DWI  moratorium  may  be 
issued  by  Red  Cross  immediately 
following  a  catastrophic  earthquake. 
The  moritorium  will  not  exceed  48 
hours;  the  time  will  be  used  to  activate 
the  ARC  DWI  system  and  to  secure 
information  on  the  disaster  affected 
area. 

M.  Tlie  DWI  operation  will  be 
discontinued  as  soon  as  practical. 

N.  All  ARC  earthquake  response  and 
relief  activities  will  conform  to  the  ARC 
Board  of  Governor's  Disaster  Service 
Policy  Statement  of  July  1977,  and  will 
be  i>erformed  in  accordance  with  the 
American  Red  Cross  Disaster  Services 
Regulations  and  Procedures:  ARC  3000 
Series. 

m.  Situation 

A  Disaster  Conditioa 

The  magnitude  of  catastrophic 
earthquake  damage  to  structnres  and 
lifeline  infrastructures  will  rapidly 
overwhekn  the  capacity  of  State  and 
local  governments  to  assess  the  disaster 
and  respond  effectively  to  basic  and 
emergency  hnman  needs.  Damage  to 
roads,  airports,  communications 
systems,  etc.,  will  degrade  the  relief 
effort  severely.  The  movement  of 
emergency  supplies  will  be  drastically 
impeded.  Ntany  professional  emergency 
workers  and  volunteers  who  normally 
would  help  during  a  disaster  will  be 
dead,  injured,  or  involved  with  family 
problems  resulting  from  the  earthquake. 


Other  eraeiigeBcy  workers  and 
volunteers  will  not  be  able  to  reach  their 
assigned  posts.  State,  oounty.  and 
muiHcipal  anecgeacy  facilities  will  be 
severely  damaged  or  inaooessible. 

The  earthqaaloe  will  fcwce  iiundreds  of 
thousands  of  persons  from  their  homes, 
neoessitatiag  their  temporary  rekication. 
Some  will  go  to  shelters:  others  will  be 
with  friends  or  relatives.  There  will  be 
lacge  numbers  of  dead  and  injured. 
Many  of  the  injured  will  be  treated  and 
released,  but  their  names  may  appear  on 
casualty  Hsts.  Many  of  the  more 
seriously  injured  will  be  transported  to 
hospitals  outside  the  disaster  area — 
some  of  them  hundreds  of  miles  away. 
Medical  £acilities  may  be  so  overtaxed 
that  accurate  record-keeping  on  treated, 
released,  hospitalized  and  transferred 
individuals  may  become  impossible. 
Thousands  of  family  members  will  be 
separated  immediately  after  the 
earthquake;  e.g.,  children  in  schoiri  and 
parents  at  work.  Thousands  of 
transients,  some  of  them  foreign 
nationals,  will  be  involved.  The 
restoration  of  communication  systems, 
disrupted  by  damage  and  overloads,  will 
take  weeks.  State  and  local  officials  and 
emergency  response  agencies  must 
concentrate  on  lifesaving  and 
lifesustaining  activities.  Therefore,  it 
will  be  necessary  to  provide  an  external 
DWI  system  to  handle  tl^e  overwhelming 
number  of  inquiries. 

B.  Planning  Assumptions 

1.  A  formal  operating  structure  for 
administering  and  managing  feeding, 
shelters,  first  aid  stations,  individual 
assistance  centers,  and  tbe  disaster 
welfare  inquiry  system  will  be  in  place 
at  the  earthquake  affected  area  within 
72  hours  after  implementation  of  the 
National  Plan. 

2.  Sheltering  and  feeding  activities 
will  be  initiated  and  implemented 
according  to  plans  developed  by  State 
and  local  governments.  Red  Cross 
chapters  and  operations  headquarters 
offices,  and  the  jurisdictional  Federal 
Emergency  Management  Agency 
regional  office. 

3.  The  State  government  agencies. 
Federal  agencies  tat  the  regional  level), 
and  appropriate  Rpd  Cross  national 
sector  offices  %vill  provtde  logistical 
support  for  the  belters,  feeding 
activities,  assistance  centers,  first  aid 
stations,  and  the  DWI  system. 

4.  Red  Cross  shelter  and  feeding 
activities  will  be  required  for  at  least  30 
days  after  the  earthquake's  onset. 

5.  Red  Cross  emergency  shelters 
should  be  prepared  to  house  at  least 
300,000  people  for  30  days. 
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6.  The  Red  Cross  Disaster  Welfare 
Inquiry  System  should  be  capable  of 
servicing  one  million  disaster  welfare 
inquiries,  from  around  the  world,  within 
30  days  of  the  earthquake's  onset.  These 
inquiries  will  relate  to  persons  who  are 
residents  of  the  disaster-affected  area 
plus  transients  such  as  foreign  and 
domestic  tourists,  business  travelers, 
etc. 

7.  Normal  communication  systems 
will  be  disrupted  for  several  weeks  after 
the  earthquake. 

8.  Surviving  telephone  service  into 
and  within  the  earthquake  affected  area 
will  not  be  able  to  handle  disaster  relief 
inquiries. 

9.  The  massive  relocation  of  disaster 
victims  will  limit  or  prevent  routine  mail 
delivery. 

rV.  Concept  of  Operations 


A.  General 

I    1.  The  American  Red  Cross  (ARC)  has 
primary  responsibility  for  providing  and 
coordinating  mass  care  services.  Federal 
agency  resources  will  be  made 
available,  in  conjunction  with  State  and 
local  government  resources,  to  assist 
ARC  to  accomplish  its  mission. 

2.  In  the  event  of  a  catastrophic 
earthquake,  the  ARC  response  will  be 
started  locally.  Additional  Red  Cross 
disaster  personnel  will  be  sent 
immediately  to  the  disaster  area  from 
throughout  the  United  States.  The  ARC 
national  sector  will  be  responsible  for 
coordinating  the  recruitment  and 
assignment  of  volunteers  and  staff.  The 
organization's  national  sector  will  direct 
the  response  through  its  jurisdictional 
operations  headquarters  unless  the  Red 
Cross  National  Headquarters  assumes 
the  responsibility. 

3.  The  Red  Cross  National 
Headquarters  will  call  a  meeting  of  the 
mass  care  Emergency  Support  Function 
(ESF)  immediately  after  a  catastrophic 
earthquake.  The  ESF  will  evaluate  the 
situation,  consider  and  respond  to  Mass 
Care-related  resources  immediately 
requested  from  the  impacted  area,  and 
anticipate  additional  resource 
requirements.  The  Red  Cross 
representative  to  the  Catastrophic 
Disaster  Response  Group  (CDRG)  will 
provide  daily  ESF  status  reports  on  its 
actions  to  the  CDRG. 

4.  The  ARC  will  arrange  the  necessary 
communications  system  to  receive  and 
disburse  Disaster  Welfare  Inquiry 
Information.  Red  Cross  will  also  inform 
the  American  public,  through  its  local 
chapters  nationwide,  about  the  DWI 
services  and  how  to  use  the  service. 

5.  In  the  period  immediately  following 
a  catastrophic  earthquake,  both  Federal- 
regional  and  State  response  elements 


will  not  yet  be  functional.  In  the  absence 
of  regional  or  State  response  elements, 
the  mass  care  function  will  be 
implemented  by  local  efforts 
coordinated  by  a  Red  Cross  team.  This 
team  will  work  with  any  Fe^al  and 
State  coordination  elements  sent  to  the 
area  by  FEMA  and  the  State 
government.  For  example,  the  Red  Cross 
will  work  with  the  Governor's  office 
until  an  emergency  response  coordinator 
is  designated.  It  is  assumed  that  Federal 
agencies  supporting  the  mass  care 
efforts  would  deal  with  contacts  in  the 
State  capital  or  the  regional  office. 
Information  about  needs,  response,  etc.. 
obtained  through  such  channels  will  be 
reviewed  by  the  ESF  andt  shared  with 
the  CDRG. 

B.  Organization  Structure 

The  agencies  listed  below  comprise 
the  ESF.  The  ESF  operating  location  will 
be  at  ARC  National  Headquarters.  The 
ESF  chairman  will  determine  which 
agencies  must  provide  a  representative 
to  be  physically  present  when  the  ESF 
forms.  f 


Agency 
ARC 


USPS 
USDA 

DHHS 

GSA 

DOD 

DOC 

DOT 

DOl 

FEMA 

VA 


Tilh 


Services 


Sys- 

Food 
Food 


Director,       Disaster 
(Chairman). 

Assistant  Director.  Disaster  Serv- 
ices (Deputy  Chairman). 

General   Manager,    Inplant 
tems  Divisions. 

Food   Program   Specialist, 
Distribution     Division, 
and  Nutrition  Service. 

Emergency  Coordinator  Program 
Specialist. 

Federal  Supply  Service. 

To  be  determined  (TBD). 

Bureau  of  the  Census  Liaison. 

TBD. 

TBD. 

SL-DA-L\. 

TBD. 


C.  Notification 

1.  FEMA  or  the  National  Earthquake 
Information  Center  in  Golden.  CO.  will 
inform  ARC  of  the  occurrence  of  a 
catastrophic  earthquake. 

2.  FEMA  will  inform  ARC  of  the 
decision  to  implement  the  National  Plan. 

3.  ARC  will  inform  the  Mass  Care  ESF 
Chairman  of  Plan  implementation. 

4.  ARC  will  inform  support  agencies  of 
Plan  implementation  and  share 
information  about  what  has  occurred 
and  initial  response  actions. 

D.  Initial  Actions 

1.  The  ARC  will: 

(1)  Establish  contact  with  the  affected 
ARC  Operations  Headquarters; 

(2)  Assign  a  liaison  to  the  CDRG  at 
FEMA  headquarters;  « 


(3)  Convene  the  ESF  at  ARC  National 
Headquarters  for  a  meeting  to  determine 
the  status  of  initial  emergency  response; 
and 

(4)  At  the  meeting.  ARC  %vill 
determine: 

(a)  In  which  areas  emergency 
sheltering  and  feeding  responses  can 
begin  or  are  needed; 

(b)  What  problems  may  arise  in  using 
pre-designated  shelter  facilities; 

(c)  If  an  adequate  supply  of  food  and 
water  is  available  for  implementation  of 
initial  mass  care  activity; 

(d)  What  additional  personnel  will  be 
needed  immediately  from  outside  the 
disaster  area; 

(e)  What  conMnunications  problems 
exist;  what  needs  to  be  done  to  establish 
communications  for  mass  care 
functional  purposes;  e.g.,  is  the  ARC 
radio  net  operable; 

(f)  What  transportation  is  available 
for  access  to  disaster  area; 

(g)  What  Red  Cross  chapters  can 
accomplish  during  the  first  few  days; 
and 

(h)  When  DWI  system  can  be 
activated  and  general  public  informed  of 
the  service. 

2.  The  ESF  members  will  determine: 

(1)  The  status  of  agency  regional 
response  capability;  and 

(2)  The  availability  of  State  and  local 
resources  in  the  affected  area. 

3.  Upon  conclusion  of  the  meeting 
tasks,  the  ESF  will  initiate  the  basic 
functions  involved  in  the  mass  care 
effort,  including: 

(1)  Opening  and  operating  all  needed 
shelters; 

(2)  Providing  three  meals  a  day  at 
fixed  feeding  locations: 

(3)  Providing  mobile  feeding  for 
disaster  victims  and  emergency 
workers; 

(4)  Providing  first  aid  services  in 
"shelters,  fixed  feeding  sites,  and  first  aid 

stations; 

(5)  Distributing  potable  water  and  ice; 

(6)  Registering  shelter  residents; 

(7)  Providing  disaster  welfare  inquiry/ 
services; 

(8)  Staffing  and  supplying  shelters, 
Jfeeding  units,  first  aid  stations,  and  the 
J)WI  system; 

(9)  Providing  transportation  and 
supplies: 

(10)  Establishing  conununications 
between  shelters,  feeding  units,  and 
central  headquarters; 

(11)  distributing  comfort  kits,  cleanup 
kits,  and  other  appropriate  assistance 
items: 

(12)  Managing  logistical  supplies  and 
related  fiscal  activities  such  as 
recording  expenditures  and  passing  bills 
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from  vendon  to  acoooBtiflg  imito  for 
payment;  and 

(13)  EstahtiaiBBg  a  system  for  getting 
casualty  information  from  medical 
service  units  ia  disaster  area  and 
hospitals  outside  area  to  which  patients 
are  sent. 

4.  The  basic  functions  listed  in 
number  3  above,  will  be  accomplished 
at  the  local  regional  and  national  levels 
through  inpleiBeatation  of  existing 
disaster  plans. 

5.  The  ESF  memben  wifl  nionitor 
these  activities  and  mobilize  needed 
additional  sujip'''^ 

6.  Resources  and  polk^  guidance  will 
be  provided  through  operational 
channels  establiahed  for  the  disaster 
response;  i.e^  ARC  HQ  to  regional  ARC 
Operations  Headquarters.  For  example, 
if  food  supplies  are  a  problem,  the 
USDA  representative  on  the  ESF  will 
make  appropriate  contacts  and.  with 
GSA.  transport  food  commodities  to 
supply  centers  for  redistribution. 

7.  The  ESF  will  evakiate  the  needs  of 
the  mass  care  function  and  present 
those  needs  to  the  CDRG  for  guidance  in 
allocating  resources  most  effectively. 

8.  ESF  support  agency  representatives 
will  provide  coordination  with  their 
agencies  to  meet  ESF  needs  using  any 
existing  arrangements  for  providing 
such  support;  e.g..  the  memorandimi  of 
understanding  between  ARC  and  DOD 
gives  procedures  for  requesting  DOD 
help  through  the  nearest  Continental 
U.S.  Army.  If  that  command  cannot 
provide  needed  resonrces,  ARC 
National  Headquarters  will  relay  the 
requests  to  the  Pentagon.  ARC  requests 
may  be  made  before  a  Presidential 
declaration.  After  such  a  declaration, 
ARC  will  coordinate  local  requests 
through  the  FEMA  FCO  and  national 
requests  through  the  CDRG  member 
representing  DOD. 

9.  Evaluation  of  snpport  requests 
coming  to  the  ESF  from  tke  CDRG  and 
the  FCO  will  be  based  on  the  following 
information: 

(1)  Latest  information  on  the  number 
of  people  requiring  shelter,  food,  and 
first  aid  treatment  plus  the  number  of 
DWI  requests  received.  This  information 
will  be  compiled  and  reports  daily 
through  channels. 

(2)  Latest  information  on  the  number 
of  people  being  housed  and  fed  each  day 
plus  the  nimiber  of  DWI  requests 
services.  Numbers  from  a  and  b  may  not 
be  the  same,  especially  if  there  are 
shortfalls  in  service  delivery.  If  the 
number  from  b  is  higher  thwi  that  from 
a,  the  ESF  will  request  Held  personnel  to 
reevaluate  mass  care. 

(3)  Information  on  availability  versus 
the  requirement  for  facilities. 


(4)  Information  about  available  food 
resources. 

(5)  Information  about  the  restoration 
of  public  utilities  and  the  estimated 
restoration  of  residential  service. 

(6)  Logistical  shortfalls  that  require 
national-level  intervention,  including 
communications,  transport  euppties. 
and  persomieL 

10.  The  information  from  number  9 
and  related  data  will  be  reviewed  by  the 
ESF  members.  Related  data  includes 
timeframes  for  implementation  of  other 
assistance  programs  such  as  temporary 
housing.  Needs  will  be  aasessed  and 
requirements  tasked  to  the  specific 
agency  or  agencies  involved.  Some 
needs  may  be  referred  to  other  ESFs. 
The  CDRG  will  be  advised  of  all 
requests  and  the  steps  taken  by  the  ESF 
to  meet  them. 

11.  Where  scarce  resources  are 
involved,  recommendations  will  be 
made  to  the  CDRG  to  establish 
priorities.  Some  scarcities  will  be 
identified  easily  nora  items  9a-f;  others 
may  be  nationwide  in  character  and  will 
be  identified  by  either  the  CDRG  or  the 
Federal  agency  involved. 

12.  Information  received  from  the 
regions  will  be  shared  immediately  with 
all  ESF  members  and  the  CDRG  by 
phone  or  delivoed  hardcopy. 

13.  Administrative  communications 
will  be  transmitted  from  shelter 
managers  and  feeding  unit  supervisors 
to  the  proper  Red  Cross  administrative 
raiit.  TTiese  Red  Cross  units  deal  with 
local  government  agencies  and  other 
voluntary  agencies.  Tliey  also 
communicate  admiiiistratively  with  an 
overall  headquarters,  which  in  turn 
deals  widi  Federal  and  Slate  agencies; 
e.g..  the  FCO  or  the  SCO.  Beyond  this 
level,  the  imit  reports  to  ARC  operations 
headquarters  just  as  Federal  agencies  on 
the  scene  will  report  to  their  regional 
offices.  The  regional  offices  report  to  the 
FCO.  national-level  ESF,  and  the  CDRG. 

14.  The  pattern  described  above  in  IV 
C.13  also  applies  to  administration.  The 
lowest  level  seeks  logistical  and 
persormel  support  and  direction  from 
the  next  level,  keeping  the  next  higher 
level  apprised  of  ongoing  activities, 
statistics,  problems,  and  needs  for 
policy  guidance.  At  each  level,  the  Red 
Cross  supervisor  is  responsible  for  all 
activities  within  his/her  jurisdiction. 
Tasking  of  Federal  agencies  for  support 
activities  is  the  responsibility  of  the  ESF 
Chairman. 

15.  Coordination  will  follow  the  usual 
disaster  system  in  the  field.  The  normal 
Federal  routines  will  be  expanded  to 
include  the  ESF  role,  althoa^  much  of 
that  coordination  will  follow  normal 
disaster  response  patterns.  The  CDRG 
will  be  apprised  of  all  contacts.  The 


Mass  Care  ESF  will  coordinate  its 
efforts  with  other  ESFs  through  the 
CDRG  liaison  or  directly  with  the 
chairman  of  the  ESF  concerned. 

V.  Responsibilities 

A.  Primary  Agency:  American  Red 
Cross 

1.  Provide  on  a  collective  and/or 
individual  basis,  water,  food,  clothing, 
shelter,  supplemental  medical  and 
nursing  services,  and  emergency  first 
aid  treatment  to  the  disaster-affected 
population. 

2.  Establish  and  operate  mass  care 
shelters  and  feeding  facilities  for 
displaced  victims. 

3.  Provide  organized  emergency 
individual  assistance  service  facilities 
within  the  disaster  area  for  victims  who 
do  not  require  the  use  of  mass  care 
facilities. 

4.  Within  its  agreements,  coordinate 
the  provision  of  emergency  assistance 
by  any  and  all  volunteer  organizations 
in  the  field  actively  engaged  in  providing 
assistance  to  individuals. 

5.  Coordinate  with  State  and  local 
officials  to  provide  necessary 
communications  between  shelters, 
feeding  imits.  the  main  DWI  Center,  and 
central  headquarters. 

6.  Coordinate  the  recruitment  and 
assignment  of  volunteers  and  staff. 

7.  Provide  a  centralized  computer/BOO 
system  on  a  standby  basis,  have  a 
telephone  company  install  800-number 
lines  at  the  computer  center,  and 
arrai^e  for  cadre  to  staff  the  center  as 
needed. 

B.  Coordinate  registration  ai  shelter 
residents. 

9.  Coordinate  with  the  USPS  for  the 
distribution,  pickup,  and  mailing  of 
relocation  cairds  for  disaster  victims. 

la  Establish  a  system  for  getUng 
casualty  infonnation  to  the  DWI  Center 
from  medical  service  units  in  the 
disaster  area  and  from  hospitals  outside 
the  area  to  whidi  patients  are  sent. 

11.  Inform  the  general  public  about  the 
DWI  system  and  how  to  use  it. 

12.  Provide  shelter  registration  lists  to 
the  family  unification  unit  established 
by  State  or  local  agencies. 

13.  Manage  logistical  supplies  and 
related  fiscal  activities  such  as 
recording  expenditiires  and  passing  bills 
from  vendors  to  accounting  units  for 
payment  for  mass  care  operations. 

B.  Support  Agencies 

1.  Department  of  Agriculture 

a.  Locate  and  secure  supplies  of 
Federally  owned  surplus  foods  to 
supplement  those  in  the  disaster  area. 
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b.  Arrange  for  provision  of  available 
Departmental  resources  (cots,  blankets, 
sleeping  bags,  and  first  aid  personnel) 
for  the  shelters. 

2.  Department  of  Commerce 

Arrange  for  provision  of  census  data 
on  disaster  areas  and  assistance  in 
refining  relocation  data. 

3.  Department  of  Defense 

Provide  available  resources  such  as 
communications,  transportation, 
shelters,  cots  and  blankets,  field 
kitchens,  food  service  personnel,  and 
field  rations. 

4.  Department  of  the  Interior 

Provide  first  aid  personnel  and 
shelters  within  national  park  facilities. 

5.  Health  and  Human  Services 

a.  Assist  in  locating  health  and 
welfare  workers  to  augment  health 
services  and  family  services  personnel 
assigned  to  shelters. 

b.  Assist  ARC  Health  Service  units  in 
obtaining  casualty  information  to  be  ' 
transmitted  to  the  main  DWI  Center. 

c.  Collate  information  about 
casualties  transported  to  hospitals 
outside  the  disaster  area. 

6.  Federal  Emergency  Management 
Agency 

Assist  in  the  release  of  information  for 
notification  of  relatives  and  provide 
assessments  of  geographic  damage 
information  to  the  ARC. 

7.  General  Services  Administration 

Provide  communications  links  to  the 
main  DWI  Center  from  the  disaster  area 
and  provide  other  logistical  support  for 
mass  care  requirements  as  requested. 

8.  U.S.  Postal  Service 

a.  Provide  locator  cards  for  people  to 
send  to  friends  and  relatives  notifying 
them  of  relocation  addresses  and  assist 
the  ARC  in  the  distribution,  collection, 
and  mailing  of  diose  cards. 

b.  Provide  vehicles  to  support  mass 
care  efforts  as  requested. 

9.  Veterans  Administration 

a.  Provide  for  food  preparation  and 
stockpiling  during  the  inunediate 
emergency. 

b.  Provide  available  mass  shelter 
facilities. 

VI.  Resource  Requirements 

A.  ESF  Requirements 

1.  The  Mass  Care  ESF  will  centralize 
its  function  in  the  Red  Cross 
Headquarters  Disaster  Services  office. 
Special  telephone  and  secretarial 
support  will  be  provided  by  ARC 


2.  The  ESF  also  will  require  a  desk  at 
FEMA  for  its  CDRG  liaison  person. 

3.  Each  support  agency  will  supply  at 
least  one  professional  to  be  available  in 
his/her  own  office,  or  at  the  Red  Cross 
upon  request  of  the  ESF  Chairman. 

B.  Support  to  State  and  Region 

1.  Resources  which  may  have  to  be 
mobilized  in  support  of  State  and 
regional  mass  care  activities  include 
cots  and  blankets,  air  mattresses, 
sleeping  bags,  portable  toilets,  water 
containers,  cooking  equipment, 
registration  forms,  Hrst  aid  and  sh^lt^r 
medical  supplies,  vehicles  for  transport 
of  personnel  and  supplies.  Red  Cross 
comfort  and  clean-up  kits,  portable 
lamps,  generators,  office  supplies,  tables 
and  chairs,  fans,  etc  Much  of  this 
already  will  be  in  shelter  locations  or 
can  be  obtained  through  normal  disaster 
supply  charmels. 

2.  Vehicles  will  come  from  the  Red 
Cross,  Postal  Service,  military  National 
Guard,  rentals,  etc  Also,  feeding 
equipment,  short-wave  radios,  phones, 
etc.,  may  be  needed. 

3.  Available  undamaged  facilities  may 
have  to  be  augmented  by  tents, 
paradomes,  mobile  homes,  railroad  cars, 
etc.,  from  outside  the  disaster  area. 

4.  Staff  resources  will  include  the  Red 
Cross;  voluntary  agencies  such  as  the 
Salvation  Army,  Southern  Baptists. 
Volunteers  of  America,  Mennonites. 
Church  of  the  Brethren,  Catholic  Relief, 
and  other  members  of  the  National 
Voluntary  Organizations  Active  in 
Disaster  veterans  groups;  labor  unions; 
scouting  organizations;  etc.  Specially 
skilled  individuals  will  be  identified 
among  these  groups  and  from  various 
Federal  agencies  by  the  ESF. 

5.  Information  sources  will  be  the  Red 
Cross  and  appropriate  Federal  and  State 
agencies. 

Vn.  References 

A.  American  Red  Cross  Board  of 
Governor's  Disaster  Service  Policy 
Statement  (July  1977). 

B.  American  Red  Cross  Disaster 
Service  Regulations  and  Procedures 
(ARC  3000  Series). 

RESOURCE  SUPPORT  ANNEX- 
EMERGENCY  SUPPORT  FUNCTION 

#7 

I.  Introductkm 

A.  Purpose 

This  aiuiex  describes  a  coordinated 
Federal  response  for  essential  logistical/ 
resource  support  following  a 
catastrophic  earthquake.  Its  purpose  is 
to  implement  and  guide  logistical 
support  to  Federal  agencies  in  the 
affected  region(s]  that  wiU  be  used  in 
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support  of  lifesaving  and  life  supporting 
requirements. 

B.  Scope 

This  Emergency  Support  Function 
(ESF)  involves  the  overall  provision  of 
essential  logistical  and  resource  support 
to  FedeJIl  State,  and  local 
organizations  responding  to  a 
catastrophic  earthquake.  It  focuses  on 
providing  logistical  support  for 
requirements  that  are  not  specifically 
identified  in  each  of  the  ESF.  Therefore, 
this  ESF  includes  the  provision  of 
emergency  relieLsupplies,  space,  offir* 
equipment  and  supplies, 
telecommunications,  contracting 
services,  transportation  services,  and 
personnel  necessary  to  support  response 
activities.  It  entails  the  effort  and 
activity  necessary  to  evaluate  the  need 
for.  locate,  procure,  and  make  available 
material  resources.  The  ESF  further 
involves  the  obtainment  and  provision 
to  State  and  local  governments  and 
volunteer  organizations  of  supplemental 
consumable  supplies,  including  but  not 
limited  to  those  stocks  surplus  to  the 
needs  of  the  Federal  Government 

II.  Policies 

A.  The  Federal  logistic  community 
will  provide  logistical  assistance 
operations  to  the  affected  area 
immediately  upon  confirmation  of  a 
catastrophic  earthquake  and  notification 
of  implementation  of  the  National  Plan. 

B.  FEMA  will  provide  a  fund  dtation 
upon  implementation  of  the  National 
Plan  for  use  in  accomplishing  the 
requirements  of  this  function. 

C.  Supporting  agencies'  resources  will 
be  furnished  on  a  minimum  essential 
basis  and  terminated  at  the  earliest 
practical  time. 

D.  Supplies  and  equipment  will  not  be 
set  aside,  earmarked,  assembled,  or 
stockpiled  for  use  in  connection  with 
disaster  relief  operations  or  in 
anticipation  of  remote  disaster 
requirements. 

m.  Situation 

A.  Disaster  Condition 

Any  earthquake,  regardless  of 
intensity,  is  a  geographically  isolated 
incident.  While  there  is  a  likelihood  that 
regional  productive  capacity  to  respond 
will  be  crippled  severely  in  the  areas 
surrounding  the  epicenter,  the  rcraaining 
productive  capacity  of  the  Nation 
remains  intact  and  assures  swift  and 
certain  logistical  support  of  the  Federal 
response  to  alleviate  the  damage, 
hardship,  and  human  suffering  caused 
by  the  quake.  The  Federal  logistic 
community  has  the  capacity  to  meet  ' 
most  foreseeable  logistic  requirements. 


y 


2367Q 


Federal  Register  /  Vol.  51.  No.  125  /  Monday.  June  30.  1986  /  Notices 


The  only  area  likely  to  encounter  major 
shortfalls  during  the  immediate  post 
earthquake  period  is  personal  support  of 
the  disaster  victims.  There  may  be 
shortages  of  cots,  sheets,  blankets, 
pillows,  pillowcases,  tents  for  temporary 
shelter,  plastic  and  paper  items  for  mass 
feeding,  and  personal  items. 

B.  Planning  Assumptions 

1.  The  disaster  covered  by  this  Plan 
will  occur  daring  peacetime  and  will  not 
impact  agencies'  missions  to  support  the 
Military  Services  during  national 
emergencies.  Should  the  United  States 
be  at  war,  the  Federal  logistics 
community  will  be  devoted  primarily  to 
support  of  the  N4ihtary  Services,  and 
major  policy  decisions  involving 
allocation  of  available  resources  will  be 
required  of  the  Economic  Resources 
Board  (ERB). 

2.  Federal  requirements  must  be  met 
from  resources  outside  the  disaster  area. 
All  local  resources  will  be  claimed  by 
the  State  to  support  its  response 
operations. 

3.  All  Federal  resources  must  be 
transported  to  a  nearby  staging  area 
prior  to  deployment  into  the  disaster 
area.  The  staging  area  probably  will  be 
a  National  Guard  facility  or  a  major 
military  base  selected  for  both  its 
proximity  to  the  disaster  area  and  its 
onhand  resources. 

4.  Federal  warehouses  belonging  to 
the  logistic  agencies  within  the 
designated  area  will  suffer  major 
structural  damage.  Supplies  contained  in 
these  warehouses  will  be  inaccessible 
during  initial  postdisaster  operations  but 
will  be  available  at  a  later  date  as 
debris  is  cleared. 

5.  The  Federal  workforce  within  the 
disaster  area  will  be  overwhelmed  and 
will  require  support  from  areas  outside 
the  designated  area.  A  specific  CSA 
regional  backup  support  plan  must  be 
developed  for  each  major  earthquake- 
prone  area.  For  example.  Regions  VII, 
VIII,  and  X  would  provide  backup 
support  for  Region  IX  should  the  quake 
occur  in  California.  (See  Appendix  B.) 

rv.  Concept  of  Operations 

A.  Organization 

1.  National-Level  Response  Support 
Structure 

a.  The  General  Services 
Administration  (GSA)  Emergency 
Coordinator  will  provide  national 
guidance  in  support  of  regional 
operations  from  FEMA  Headquarters. 

b.  As  the  GSA  representative  to  the 
Catastrophic  Disaster  Response  Group 
(CDRC),  he/she  will  notify  the  Federal 
Supply  Service  (FSS)  of  the  need  to 


activate  GSA's  Emergency  Coordination 
Center  (ECC)  in  support  of  the  disaster, 
c.  FSS  will  activate  regional  ECCs  as 
required  by  the  situation. 

2.  Regional-Level  Response  Support 
Structure 

a.  The  GSA  Regional  Emergency 
Coordinator  will  provide  overall 
leadership  of  the  logistics  support 
operations  at  the  disaster  scene. 

b.  The  Federal  Disaster  Services 
Coordinator  (FDSC)  shall  report  to  the 
FCO  and  receive  and  coordinate  all 
logistics  requirements  of  the  Federal 
agencies  engaged  in  disaster  operations. 

c.  The  Defense  Logistics  Agency's 
(DLA)  Emergency  Operations  Centers 
(EOC)  will  be  activated  as  directed  by 
the  Continental  US  (CONUS)  Army 
Commander  in  support  of  disaster  relief 
operations. 

B.  Notification 

1.  Upon  implementation  of  the 
National  Plan,  the  GSA  Regional 
Administrator  responsible  for  the 
designated  area  will  be  provided  the 
declaration  number  by  whatever  me^ns 
possible.  This  notification  may  be  by 
telephone  or  written  message. 

2.  A  copy  of  the  declaration  will  be 
forwarded  to  Headquarters,  GSA  and 
marked  for  the  attention  of  the  GSA 
Emergency  Coordinator.  See  Appendix 
A  for  telephone  numbers  and  message 
routing  identifiers. 

3.  If  communications  prevent  FEMA 
from  contacting  GSA  within  the  disaster 
region,  the  GSA  Emergency  Coordinator 
in  Washington.  DC.  will  be  contacted. 
Backup  GSA  regions  will  be  in  the  order 
listed  in  Appendix  B  to  this  annex.  The 
backup  region  will  deploy  its  team  to  the 
disaster  site  and  control  the  logistics 
response  operations  until  the  affected 
region  can  assume  control. 

4.  The  GSA  Regional  Emergency 
Coordinator  will  dispatch  the  GSA 
logistics  team  to  the  disaster  location 
and  assume  control  of  logistic 
operations  supporting  the  Federal 
response.  Coordination  at  the  national 
level  will  support  fully  operations  at  the 
disaster  scene. 

C.  Initial  Actions 

1.  Upon  notification  that  the  National 
Plan  is  in  effect,  the  GSA  Emergency 
Coordinator  will  report  to  the  CDRG. 

2.  GSA  will: 

(1)  Activate  central  office  and  regional 
ECCs  as  required,  and 

(2)  Provide  logistical  support  of 
Federal  agencies  engaged  in  the  disaster 
response  as  requirements  are  identified. 

3.  The  GSA  Regional  Emergency 
Coordinator  will: 


(1)  Dispatch  a  GSA  team  to  the 
disaster  scene  and  appoint  the  FDSC, 

(2)  Acquire  space  for  the  Disaster 
Field  Office  (DFO).  if  applicable. 

(3)  Provide  communications  to  the 
DFO  in  coordination  with  ESF  *2, 

(4)  Provide  office  furniture,  equipment, 
and  supplies  to  equip  the  DFO. 

(5)  Determine  the  availability  of  and 
provide  supplies  stocked  in  distribution 
facilities,  national  defense  stockpiles, 
customer  supply  centers  when 
immediately  available,  and 

(6)  Provide  confract  award  services  to 
augment  Federal  security  activities. 

V.  Responsibilities 

A.  Primary  Agency:  General  Services 
Administration 

1.  Through  the  GSA  Regional 
Emergency  Coordinator,  take  full  control 
of  "the  logistical  operations  during  the 
disaster  relief  effort. 

2.  Locate,  procure,  and  issue  to 
consumers  Federal  and  commercial 
resources  for  use  in  emergency 
opera'tions  as  are  necessary  to  support 
the  Federal  emergency  response  or  to 
promote  public  safety. 

3.  Coordinate  the  loan  of  excess 
Federal  personal  property  and  its  return 
to  the  holding  agency  after  use,  the 
donation  of  Federal  surplus  personal 
property,  the  provision  of  preliminary 
logistic-related  damage  assessments  to 
State  governments  for  the  Slates'  use 
and  ultimate  disposition,  and  other 
service's  as  needed  and  requested  to 
support  disaster  operations. 

4.  Locate  and  coordinate  the  use  of 
available  space  for  disaster 
coordination  and  care  activities. 

5.  Deploy  the  GSA  disaster  support 
team  to  the  initial  disaster  command  site 
within  2  hours  following  receipt  of  the 
disaster  declaration. 

6.  Coordinate  the  procurement  and 
delivery  of  emergency  consumable 
supplies. 

7.  Determine  the  availability  of  and 
provide  consumable  supplies  stocked  in 
distribution  facilities  and  customer 
supply  centers  when  immediately 
available. 

8.  Procure  needed  stocks  from  vendors 
or  suppliers  when  GSA  items  are  not 
readily  available. 

B.  Support  Agencies 

1.  Department  of  Defense 

a.  Provide  available  space,  furniture, 
equipment,  supplies,  transportation,  and 
personnel,  as  may  be  required  for 
emergency  logistical  support  operations. 

b.  Provide  back-up  support  for  those 
consumable  supplies  available  through 
the  Defense  Logistics  Agency,  and 
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provide  available  supplemental 
personnel  and  equipment  needed  for 
distribution  of  those  supplies. 

c.  Provide  available  staging  areas 
outside  the  disaster  area  as  requested. 

2.  Department  of  Energy 

a.  Assess  the  status  of  energy  sources 
for  facilities  and  equipment  in  the 
disaster  area. 

b.  Provide  available  Departmental 
resources  for  emergency  operations. 

c.  Assist  in  locating  and  obtaining 
petroleum  products  and  lubricants, 
electric  power,  gas  supplies,  and  soHd 
fuel  supplies. 

3.  Department  of  Justice 

a.  Provide  technical  support, 
personnel,  and  equipment  to  assist  in 
identification  of  deceased  victims. 

b.  Provide  technical  advice  and 
attorneys. 

c.  Provide  professional  and  technical 
personnel  to  assist  State  and  local 
governments  in  the  legal  aspects  of 
identification  of  the  dead. 

4.  Department  of  Transportation 

Coordinate  on  the  location  and 
scheduling  of  motor  carriers  required  for 
the  movement  of  emergency  supplies 
into  and  within  the  designated  area. 

5.  Health  and  Human  Services 

Assist  in  locating  and  obtaining 
alternate  sources  of  medical  personnel, 
health  services,  facilities,  and  supplies 
and  act  as  agent  for  distribution  of  those 
resources. 

6.  Federal  Emergency  Management 
Agency 

Act  as  the  agent  for,  determine 
eligibility  of,  and  service  all  State  and 
local  governments,  charitable 
organizations,  and  individuals  receiving 
Federal  logistical  support. 

7.  National  Communications  System 

Establish  emergency  communications 
within  the  disaster  area  to  ensure 
passage  of  requirements  to  the  logistic 

agency  having  support  responsibility. 

8.  Office  of  Personnel  Management 

Identify,  locate  and.  if  necessary, 
recruit  personnel  needed  to  support 
disaster  operations,  after  appropriate 
coordination  with  GSA. 

9.  Veterans  Administration 

Assist  in  providing  medical  supplies 
and  other  medical  services. 

VI.  Resources  RequiremeDts 

A.  The  method  of  acquisition  of 
supplies  will  be  determined  by  GSA. 


The  logistic  community  will  satisfy  its 
resource  requirements  from  within.  The 
nationwide  capabilities  of  the  logistic 
community  will  be  controlled  through 
the  logistic  operation  centers,  and 
resources  will  be  committed  as  required. 
If  specialized  or  unskilled  workers  are 
unavailable  within  the  logistic 
community,  the  FDSC  will  notify  the 
FCO  and  OPM  of  the  type  of  assistance 
required.  *- 

B.  Materials  and  supplies  located  in 
warehouses  controlled  by  the  logistic 
community  are  the  prinwry  resource  in 
support  of  the  Federal  response.  These 
resources  are  supplemented  by  five 
caches  maintained  by  the  USDA  Forest 
Service  and  the  DOI.  The  excess 
property  warehouses  of  GSA,  DOD.  and 
the  States  provide  additional  resources. 
Support  which  cannot  be  supplied  from 
these  resources  will  be  provided  by 
direct  procurement. 

C.  The  following  procedures  will  be 
used  to  provide,  control  and  account  for 
goods  and  services. 

1.  Upon  notification  by  FEMA  of 
space  requirements,  the  GSA  Regional 
Emergency  Coordinator  will  determine, 
through  the  Regional  Space 
Management  Division,  the  availability  of 
suitable  space  in  federally  owned  or 
leased  buildings. 

2.  When  space  in  federally  owned  or 
existing  leased  buildings  is  not 
available,  the  FEMA  RD  or  FCO.  when 
in  place,  will  be  notified  by  the  GSA 
Regional  Emergency  Coordinator  who 
then  will  arrange  with  the  Regional 
Space  Management  Division  to  assist 
the  FEMA  RD  or  FCO,  when  in  place,  in 
locating  suitable  space  elsewhere. 

3.  Communications  capability  will  be 
provided  by  the  method  and  quantity 

aeemed  appropriate  by  the  Regional 
Emergency  Communications 
Coordinator  (RECC)  in  conformance 
with  the  National  Plan  for 
Communications  support  in  Emergencies 
and  Major  Disasters.  [See  ESF  #2. 
Communications.) 

4.  The  GSA  Regional  Emergency 
Coordinator,  in  coordination  wiih 
FEMA,  will  determine  the  number  and 
types  of  vehicles  required  to  support  a 
particular  disaster  relief  effort.  The 
Coordinator  will  notify  the  Regional 
Director,  Federal  Supply  Service  Bureau 
orally,  with  a  memorandum  to  follow. 

5.  Motor  equipment  shall  be  provided 
from  the  following  sources  in  the  order 
listed  lielow: 

(1)  Equipment  owned  by  Federal 
agencies  that  may  be  reassigned  to  the 
Federal  disaster  operation, 

(2)  Federal  supply  schedule 
contractors,  and 


(3)  Other  commercial  sources. 

6.  GSA  personnel  will  determine  the 
appropriateness  of  the  types  of  vehicles 
and  equipment  provided  to  satisfy  the 
identified  requirement. 

7.  All  required  office  furniture  and 
equipment  of  functional  quality  will  be 
provided  from  GSA  inventories  or 
commercial  sources,  to  equip  promptly 
all  emergency  facilities.  The  method  of 
acquisition  will  be  determined  by  GSA. 

8.  Office  supplies  and  other 
expendables  will  be  provided  from  GSA 
stores,  GSA  customer  supply  centers. 
GSA  stock,  other  Government  sources, 
or  commercial  sources.  If  from 
commercial  sources.  Blanket  Purchasing 
Agreements  will  be  negotiated  with 
commercial  vendors  in  the  local  area 
whenever  possible  to  expedite 
purchases. 

9.  Procurement  support  for  the  full 
range  of  logistical  requirements  of  the 
agencies  participating  in  the  disaster 
response  effort  will  be  provided  using 
GSA,  DLA,  and  other  agencies' 
contracting  resources.  All  procurement 
will  be  in  accordance  with  existing 
Federal  procurement  regulations. 

10.  GSA  will  make  necessary 
arrangements  for  "rapid  turn-around" 
printing,  photographic  reproduction, 
layouts,  blueprints,  forms  and  formats, 
and  other  graphics  as  required. 

11.  GSA  will  make  available  technical 
advisors  in  the  areas  of  procurement, 
storage,  transportation,  records 
preservation  and/or  restoration,  as  well 
as  engineering  advisory  services  in 
connection  with  damage  surveys, 
appraisals,  and  building  demolition  or 
repair,  etc. 

12.  In  addition  to  th'^se  enumerated 
services,  GSA  also  shall  provide  other 
logistic  services  including  assisting  in 
the  restoration  of  interrupted  public 
utilities  services  of  Federal  agencies  and 
State  and  local  governments;  the  loan  of 
excess  Federal  personal  property  and  its 
return  to  the  holding  agency  after  use; 
donation  of  Federal  surplus  personal 
property;  preliminary  damage 
assessments  to  State  governments  for 
the  State's  use  and  ultimate  disposition: 
and  other  services  as  needed  and 
requested  by  the  FCO. 

VII.  References 

A.  The  Federal  Property  and 
Administrative  Services  Act  of  1949. 

B.  The  Defense  Production  Act  of 
195a 

C.  GSA/FEMA  Memorandum  of 
Understanding.  GSA  Orders,  and  DOD 
regulations  governing  DOD  civil 
assistance. 
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APPENDIX  A  TO  Emergency  Support  Function  #7— General  Services  Administration  Disaster 

Notification  Phone  t^umbers 


gon 


NCR 


10 


11 


7»>  »  D  Sts..  SW .  W»sNng«on,  DC  20407 - 

FTS  22^-2601 

617/223-2601 

Mnn  W  McContiK*  Po«  Oflie«  «  Cowl  Hoow,  Boston.  MA  02107.. 

FTS  223-2601 — 

617/223-2801 
26  Fedwal  PlM«.  New  Yoik.  NY  10007 

FTS  264-2600 

212/264-2600 
Ml  •  Mwkal  Sireels,  Phctodelph*  PA  19107 

FTS  597-1237 
215/597-1237 
75  Sfinng  St.  SW  .  Atlanta.  GA  30303 ~~ — 

FTS  242-3110 

404/221-3111 

230  S  Oaatem  St.  Ooeago.  H.  60604 — 

FTS  353-5395 
312/353-5395 

1500  E  Banraster  Rd.  Kansas  Oly.  MO  64131 

FTS  926-7201 
etS/ 926- 7201 
819  Taylor  St.  Fl  Worth.  TX  76108 -  - 


routing 
coda 


FTS  334-2321 

817/334-2321 

Denver  Fed.  Ct..  BUg.  41.  Denver.  CO  80225.- 

FTS 

303/234-4171 

525  Market  Street.  San  Francisco,  CA  94105 — 


FTS  556-3221 

415/566-3221 

GSA  Center.  Autwm.  WA  98002.. 

FTS  396-7000 

206/931-7000 

GSA  Canlnl  0«ie» 


R.L 

RUEVFYU 
RUEVDAE 
RUEVDOG 
REUVDAA 
RUCHLAC 
RUCHLAA 


RUCHMQ-Ft  Worth 
RUCHLAE-Oallas 


DIreclor 

adnm'Mli'alive 

aervKea  dMsaon 

(Reg-Emer 


RUWLROK 


RUWLRSO-Mvtel 

St 
RUWLRAB-GoUan 

QMa 


FTS  535-7012 
202/535-7012 


RUWLRBO 
RUEVDEE 


FTS  472-1650 
202/472-1650 

FTS  223-5212 
617/223-5212 

FTS  264-8262 
212/264-8262 

FTS  597-7926 
215/587-7926 

FTS  242-3240 
404/221-3240 

FTS  353-8421 
312/353-8421 

FTS  926-7581 
816/926-7581 


FTS  334-2350 
817/334-2350 

FTS234-2?31 
303/234-2231 


FTS  556-4720 
415/556-4720 

FTS  396-7128 

206/931-7128 

GSA  Emergency 

Coordtowtor. 


APPENDIX  B  TO  Emergency  Support  Func- 
tion #7.— GSA  Catastrophic  Earth- 
quake Response  Backup  Regions 


It  earthquake  occurs  m  region 

GSA 
backup 
suwwrt 

legiorw 

•r»— 

2.3.5 

1.3.5 

2.4.5 

3.7.5 

3.4.8 

5.7,8 

•    f 

4.6.8 

9.  10.  7 

10.  8.  7 

10                                         

9.8.7 

Note. — Order  of  GSA  backup  support 
regions  is  subject  to  change. 

HEALTH  AND  MEDICAL  SERVICES 
ANNEX— EMERGENCY  SUPPORT 
FUNCTION  #8 

I.  Introduction 

A.  Purpose 

This  annex  outlines  the  coordinated 
Federal  actions  that  will  be  taken  to 
support  State  and  local  operations  in 
response  to  health  and  medical  services 
requirements  in  the  event  of  a 
catastrophic  earthquake. 


B.  Scope 

This  ESF  involves  public  health 
activities  and  medical  care  during  the 
immediate  response  phase  of  a 
catastrophic  earthquake.  The  ESF 
includes  triage,  evacuation,  and  medical 
treatment  of  victims  within  the  disaster 
area.  It  also  involves  the  application  of 
medical  and  surgical  procedures  by 
trained  professional  and  technical 
personnel  to  individuals  injured  as  a 
result  of  the  event.  Treatment  may 
include  hospitalization  and  out-patient 
care.  The  ESF  also  involves  the 
obtainment  and  provision  to  Federal, 
State,  and  local  governments  and 
volunteer  organizations  of  supplemental 
nursing  and  medical  supplies,  including 
but  not  Umited  to  those  stocks  surplus  to 
the  needs  of  the  Federal  Government. 
Additionally,  the  ESF  involves  Federal 
actions  to  support  State  and  local 
governmental  response  to  public  health 
threats  (water,  sanitation,  human  and 
animal  remains,  disease  control,  and 
environmental  pollution). 

n.  Policies 

Policy  guidance  will  be  provided  in 
accordance  with: 


(1)  Directives  outlined  in  the  National 
Security  Decision  Directive  (NSDD)-47, 
dated  July  22, 1982;  and 

(2)  The  National  Plan  of  action  on 
Emergency  Preparedness  Mobilization, 
dated  March  31, 1984  (classified). 

III.  Situation 

A.  Disaster  Condition 

A  major  catastrophic  earthquake 
would  necessitate  both  public  health 
and  medical  services  assistance. 
Casualty  estimates  for  a  California 
earthquake  project  from  12,000  to  more 
than  200,000  persons  requiring 
hospitalization,  depending  upon  the 
precise  location  and  time  of  the 
earthquake.  Such  a  large  number  of 
patients  would  be  much  greater  than  the 
State  medical  system  could  handle 
adequately.  Such  an  event  could  also 
pose  certain  public  health  threats, 
mental  health  effects,  and  effects  on 
food  and  water  supplies.  However, 
infectious  diseases,  radiation,  and 
chemical  injuries  will  have  limited 
adverse  effects  on  public  health. 

The  current  practice  for  providing 
emergency  health  services  may  not  be 
practical  because  of  the  large  number  of 
patients  requiring  care  within  a  very 
short  period.  Current  practice  involves 
driving  victims  from  the  disaster  site  to 
the  nearest  available  medical  treatment 
facilities  or  hospitals.  As  the  nearby 
hospitals  become  filled  with  disaster 
victims,  additional  victims  are  moved 
farther  to  other  accessible  hospitals. 
This  response  procedure  might  be 
described  as  an  expanding  circle  of 
medical  treatment  facilities,  with  the 
disaster  site  at  the  center  of  the  circle. 

Local  resources  may  be  inadequate  to 
clear  casualties  from  the  scene  or  treat 
them  in  local  hospitals.  Additional 
mobilized  Federal  resources  must  be 
developed  to  triage  and  stabilize 
casualties  at  the  disaster  site  and  then 
transport  them,  preferably  by  air,  to 
distant  metropolitan  areas  with  large 
concentrations  of  available  hospital 

beds. 

B.  Planning  Assumptions 

1.  State  and  local  medical  care 
resources  will  be  overwhelmed.  A 
national  response  will  be  required  to 
assist  in  patient  triage,  stabilization,  and 
evacuation  and  in  provision  of  definitive 
in-patient  hospital  care. 

2.  In  an  earthquake,  direct  damage  to 
chemical  ^nd  industrial  plants  and 
rupture  of  underground  storage  tanks 
and  pipelines  could  cause  the  release  of 
toxic  chemicals  into  the  environment. 

3.  Secondary  hazards  such  as  fires 
could  also  generate  toxic  chemicals.  The 
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resulting  contamination  might  include  a 
broad  range  of  chemicals  including 
pesticides,  organic  solvents,  and  heavy 
metals. 

4.  Broken  sewer  lines  could 
contaminate  water  supplies  and  broken 
water  lines  could  permit  contamination 
of  water  supply  systems  by  back 
siphonage. 

5.  Contamination  of  foodstuffs  and 
crops  could  occur. 

6.  Radiation  could  be  released  by 
damaged  nuclear  power  plants. 

7.  Microbial  contamination  of  water, 
caused  by  earthquake  damage,  is  a 
remote  possibility. 

8.  Victims  could  be  exposed  to  these 
hazards  by  inhalation,  ingestion,  or 
absorption. 

9.  Potential  health  effects  are  highly 
variable,  depending  upon  the  speciHc 
chemicals,  radioactive  materials,  and 
other  contaminants  released  into  the 
environment. 

IV.  Concept  of  Operations 

A.  Organization 

1.  Overall  System  Coordination 

The  National  Disaster  Medical 
Operating  Center  (NDMOC)  will  be 
established  at  the  Public  Health  Service 
(PHS)  Headquarters  in  Rockville, 
Maryland.  Representatives  of  the  PHS, 
FEMA,  DOD,  VA  and  other  appropriate 
Federal  departments  and  agencies,  ARC, 
and  other  national  and  professional 
organizations  will  be  represented  in  the 
operations  center.  The  purpose  of  the 
NDMOC  will  be  to  coordinate  Federal 
resources  in  response  to  health  and 
medical  care  needs  in  the  disaster  area. 
Communications  will  be  maintained 
with  FEMA  headquarters,  the  State 
Emergency  Medical  Coordinator,  the 
Federal  Coordinating  Officer  (FCO)  at 
the  disaster  site,  the  Armed  Services 
Medical  Regulating  Office  (ASMRO), 
and  local  NDMS  Coordinating  Centers. 

The  control  function  associated  with 
the  movement  of  casualties  throughout 
the  Nation  to  available  hospital  beds 
will  be  managed  by  the  ASMRO  at 
DOD.  This  office  will  receive  reports 
from  NDMS  Coordinating  Centers  on  the 
availability  of  hospital  beds.  It  then  will 
coordinate  the  movement  of  military 
and/or  civil  aircraft  in  the  evacuation  of 
patients  from  the  disaster  area  to  other 
locations  for  further  care.  The  NDMOC 
will  serve  as  an  alternate  to  ASMRO. 

2.  Intra-State  Operations. 

Each  affected  State  will  appoint  a 
State  Emergency  Medical  Care 
Coordinator  who  will  collaborate  vtnth 
the  Federal  Emergency  Medical 
Coordinator  and  direct  the  following  six 
major  functions: 


(1 )  Assessment  of  number  of 
casualties, 
(2]  Initial  care  and  stabilization, 

(3)  Coordination  of  incoming  medical 
assistance, 

(4)  Intraregional  evacuation  and 
sorting  of  patients, 

(5)  Reparation  of  casualties  for 
evacuation  from  the  region,  and 

(6)  Transportation  of  patients  to 
aeromedical  evacuation  site(8]. 

3.  Local  NDMS  Coordinating  Centers 

A  Federal  hospital  and/or  specified 
civilian  hospital  in  each  designated 
metropolitan  area  of  the  United  States 
will  function  as  a  "coordinating  center." 
The  center  will  coordinate  the  arrival  of 
patients  from  the  disaster  area  and 
mobilize  local  emergency  medical 
resources,  including  transportation, 
communications,  and  facilities.  In 
conjunction  with  local  facilities, 
organizations,  and  governmental 
jurisdictions,  the  coordinating  center 
will  estabUsh  policies  and  procedures 
for  receiving,  sorting,  and  transporting 
medical  evacuees  to  facilities  in  the 
designated  metropohtan  area. 

4,  NDMS  Participating  Hospitals 

Individual  patients  will  be  sent  to 
participating  hospitals  for  definitive 
inpatient  care. 

B.  Notification  Procedures 

FEMA  will  notify  DHHS  of  the 
decision  to  in)|)lement  the  National  Plan. 
DHHS  then  Will  notify  PHS.  PHS  will 
notify  the  support  agencijBS. 

C.  Initial  Action^ 

The  PHS  Emerge 
appointed  officials ' 

(1)  Attempt  to  contact  PHS  Regional 
Health  Administrators  (RHA)  in  the 
affected  area  to  obtain  an  initial 
evaluation,  and 

(2)  Determine  needs  for  health  and 
medical  resources. 

V.  Responsibilities  } 

A.  Primary  Agency:  Department  of 
Health  and  Human  Services 

1.  The  Department  of  Health  and 
Human  Services  (DHHS),  Public  Health 
Service  (PHS)  will  be  responsible  for  the 
overall  coordination  of  Federal 
operations  to  assist  State  and  local 
e^orts  to  provide  health  and  emergency 
medical  services. 

2.  Federal  response  for  medical 
services  will  be  provided  through 
activation  of  the  National  Disaster 
Medical  System  (NDMS).  As  part  of  tiie 
NDMS,  DHHS  will  carry  out  its 
responsibilities  outlined  below  in 
cooperation  with  the  Department  of 
Defense  (DOD),  the  Department  of 


inator  and 


Transportation  (DOT),  the  Federal 
Emergency  Management  Agency 
(FEMA),  the  Veterans  Administration 
(VA),  and  the  American  Red  Cross 
(ARC).  ^"-^-_ 

a.  Assess  the  medical  situation  within 
the  disaster  area  through  consultation 
with  appropriate  state  health,  medical, 
and  emergency  medical  services 
authorities. 

b.  Activate  the  National  Disaster 
Medical  System  (NDMS)  at  the  request 
of  the  FEMA  or  upon  request  of  the 
State  Health  Officer.  Activation  of  the 
NDMS  includes  activation  of  the 
National  Disaster  Medical  Operations 
Center  (NDMOC)  and  NDMOC 
communications  assets.  Activation  of 
the  NDMS  also  will  include: 

(1)  Alerting  NDMS  Patient  Reception 
Areas  and  obtaining  hospital  bed 
availability  reports  from  HHS,  DOD, 
and  tiie  VA. 

(2)  Alerting  NDMS  Disaster  Medical 
Assistance  Team  (DMAT)  sponsors  and, 
if  necessary,  arranging  for  activation 
and  deployment  of  DMAT  for  casualty 
clearing  and  staging  mission 
assignments. 

(3)  Arranging  for  drop  shipment  of 
DMAT  medical  supplies  and  equipment 
to  die  disaster  area. 

(4)  Arranging  for  logistic  support  of 
DMAT  (food  and  shelter),  if  required. 

(5)  Arranging  for  evacuation  of 
seriously  injured  disaster  victims  to 
appropriate  NDMS  patient  reception 
areas. 

(6)  Arranging  for  hospitalization  of 
seriously  injured  victims  in  NDMS 
participating  hospitals. 

(7)  Arranging  for  reimbursement  of 
NDSM  ho'spitals  and  attending 
physicians. 

(8)  Arranging  for  procurement  of 
additional  medical  equipment  and 
supplies  (including  pharmaceuticals)  for 
transfer  to  State  and  local  medical 
elements  for  their  use, 

(9)  Coordinating  Public  Health  Service 
(PHS)  activities  to  address  public  health 
and  worker  safety  issues  and 
environmental  health  (food  and  water, 
sanitation,  disease  control)  issues,  and 
to  provide  advice  to  State  and  local 
health  officials  on  health  information  to 
be  provided  to  the  general  public. 

(10)  Coordinating  provision  of  crisis 
counseling  services  for  victims  and 
disaster  service  workers  with  FEMA, 
and  providing  mental  health  training 
materials  for  disaster  workers. 

c.  Provide  casualty  information  and 
damage  information  relating  to  health 
and  medical  services  and  facilities  to 
the  Damage  Information  ESF  on  a 
regular  basis. 
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B.  Supporting  Agencies 

1.  Departnwnt  of  Defense 

a.  Alert  NDMS  Patient  Reception 
Areas  (VA  and  HHS)  and  obtain 
hospital  bed  availability  reports  through 
the  Armed  Services  Medical  Regulating 
Office  (ASMRO). 

b.  In  coordination  with  DOT,  evacuate 
patients,  as  required,  from  disaster 
areas  to  NDMS  Patient  Reception  Areas. 

c.  In  coordination  with  DOT,  transport 
DMAT  supplies  and  equipment  into  the 
disaster  area. 

d.  Provide  logistics  support  to  the 
D^1AT. 

'e.  Provide  active  duty  military  medical 
units  for  casualty  clearing  and/or 
aeromedical  evacuation  mission 
assignments. 

f.  Coordinate  patient  reception  in 
NDMS  areas  where  military  hospitals 
serve  as  local  NDMS  Coordinating 
Centers. 

g.  Provide  military  medical  personnel 
to  assist  the  PHS  in  activities  for 
protection  of  public  health  (food  and 
water,  sanitation,  disease  control,  and 
environmental  health). 

h.  Provide  available  DOD  medical 
supplies  for  distribution  to  mass  care 
centers  and  first  aid  stations  being 
operated  for  disaster  victims. 

i.  Provide  available  emergency 
medical  services  (EMS]  to  disaster 
victims  in  support  of  State  and  local 
governmental  EMS  within  the  disaster 
area.  Such  services  ntay  include  triage, 
medical  treatment,  and  the  utilization  of 
surviving  Federal  medical  facilities  to 
the  extent  of  their  capabilities. 

j.  Provide  technical  assistance, 
equipment,  and  supplies  as  required  in 
support  of  HHS/PHS  to  accomplish 
temporary  restoration  of  damaged 
public  utilities  affecting  public  health. 

2.  Department  of  Transportation 

a.  Assist  in  identifying  and  arranging 
for  utilization  of  all  types  of 
transportation,  such  as  air,  rail,  and 
motor  vehicle. 

b.  Arrange  for  movement  of  selected 
ships  as  may  be  required  for  immediate 
accessibility. 

c.  Provide  supplemental  medical 
assistance  from  DOT  resources  subject 
to  DOT  statutory  requirements. 

3.  American  Red  Cross 

a.  Provide  blood  and  blood  products, 
including  donor  systems,  through 
regional  blood  centers. 

b.  Recruit  volunteer  health  services 
personnel  to  supplement  medical  and 
nursing  resources  in  various  settings  and 
provide  first  aid  support  to  mass  care 
shelters  and  aid  stations. 


c.  Provide  health  services  personnel  to 
care  for  families  of  the  dead  and  injured. 

d.  Provide  health  services  and  other 
personnel  to  assist  with  the  evacuation 
of  victims,  nursing  homes,  and  hospitals. 

e.  Provide  financial  assistance  for 
required  medical  and  nursing  care  for 
disaster  patients  unable  to  meet  this 
need. 

f.  Acquaint  families  with  available 
health  resources  and  services  and  make 
appropriate  referrals. 

g.  Establish  and  staff  temporary 
infirmaries  to  supplement  local  health 
facilities  when  the  need  is  agreed  upon 
and  when  requested  by  appropriate 
authorities. 

h.  Furnish  additional  emergency 
medical  and  hospital  supphes,  services, 
and  personnel  in  accordance  with 
existing  regulations  and  agreements. 

i.  Recruit  personnel  to  supplement 
medical  and  nursing  staffs  in  epidemics 
and  assist  public  health  officials  with 
mass  immunization  programs. 

j.  At  the  request  of  appropriate  public 
health  officials,  provide  blood  products 
used  in  situations  involving  actual  or 
potential  jjepatitis  outbreaks. 

k.  Provide  first  aid,  crisis  counseling 
support,  and  medicine  for  minor 
illnesses  and  injuries  to  disaster  victims. 
Utilize  available  volunteer  personnel  to 
staff  and  operate  emergency  aid  stations 
at  ARC-operafed  shelters.  ARC  disaster 
field  offices,  selected  disaster  clean-up 
areas,  and  any  other  sites  as  may  be 
deemed  necessary  within  the  disaster 
area. 

1.  Distribute  first  aid  and  nursing-type 
medical  supplies  for  the  treatment  of 
minor  injuries  and  illnesses. 

m.  Coordinate  the  health  and  medical 
services  efforts  of  other  volunteer 
organizations. 

4.  Federal  Emergency  Management 
Agency 

a.  Provide  overall  coordination  of 
Federal  disaster  planning  and  response 
operations. 

b.  Ensure  that  Federal  response  plans 
and  operations  support  State  plans  and 
operations. 

5.  U.S.  Army  Corps  of  Engineers 

Provide  qualified  engineers  and 
individuals  in  related  discipHnes  to 
evaluate  damage  to  public  utilities 
affecting  public  health. 

6.  Veterans  Administration 

a.  Coordinate  patient  reception  in 
NDMS  areas  where  VA  medical  centers 
serve  as  local  NMDS  Coordinating 
Centers. 

b.  Provide  medical  assistance  from 
VA  medical  centers  to  supplement  DOD 
emergency  medical  care  activities. 


including  onsite  triage  teams'  medical 
care  activities,  eBiei:gency  outpatient 
care,  and  short-term  hospitalization  of 
casualties  pending  transfer  to 
community  health  care  facilities. 

c.  Provide  available  VA  medical 
supplies  for  distrftiotian  to  emergency 
mass  care  centers  and  first  aid  stations 
being  operated  for  disaster  victims. 

d.  Provide  available  medical  supplies 
and  equipment  in  support  of  the  DMAT 
activated  and  deployed  as  part  of  the 
NDMS. 

VI.  Resource  Kequirements 

A.  Support  to  State  and  Local 
Government 

1.  Supplies  and  Equipment 

a.  Locally  available  sources  of 
essential  medical  supplies  and 
equipment  wrill  be  identified  by  each 
NDMS  Coordinating  Center. 

b.  Transportation  and  distribution  of 
medical  supplies  and  equipment  from 
manufacturers  and/or  distributors  to  the 
disaster  area  will  be  coordinated  with 
the  transportation  ESF. 

c.  Specific  procedures  will  be 
established  with  or  on  behalf  of  the 
affected  area's  normal  blood  service 
providers  for  the  supply  and  shipment  of 
blood. 

2.  Facilities 

Seventy-one  metropolitan  areas  have 
been  designated  as  NDMS  patient 
reception  areas.  Hospitals  within  these 
metropolitan  areas  will  volunteer  to 
make  a  portion  of  their  acute  care  beds 
available  to  the  NDMS.  Participating 
hospitals,  to  the  maximum  extent,  will 
have  the  following  essential  capabilities: 

(1)  Diagnostic  x-ray  services, 

(2)  Laboratory  services, 

(3)  Surgical  facilities, 

(4)  Emergency  department 

(5)  Postoperative  recovery  room. 
(6]  Intensive  care  unit,  and 

(7]  Blood  bank. 

3.  Personnel 

Systematic  plans  will  be  developed  to 
establish  Disaster  Medical  Assistance 
Teams  PMATs)  which  could  be  moved 
expeditiously  into  a  disaster  area. 
Guidance  has  been  developed  for 
identifying  community  organizations 
which  could  sponsor  such  teams,  the 
appropriate  composition  of  teams,  and 
essential  health  and  medical  assistance 
team  readiness  and  operational 
characteristics. 

Vn.  Terms  and  Deflnidons 

A.  ASMRO.  Armed  Services  Medical 
Regulating  Office,  an  Air  Force  office  at 
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Scott  AFB  that  regulates  the  evacuation 
of  casualties  worldwide. 

B.  NDMS.  National  Disaster  Medical 
System. 

C.  NDMOC.  National  Disaster 
Medical  Operations  Center,  the  NDMS  ' 
control  center  operating  in  Washington, 
DC,  or  alternate  sites  as  required. 

D.  Clearing.  The  operation  of 
receiving,  sorting,  stabilizing,  and 
holding  casualties  until  transport  to 
definitive  care  becomes  available. 

E.  Staging.  The  operation  of  receiving, 
sorting,  holding,  and  redispatching 
casualties  while  in  transport  status. 

F.  Triage.  Sorting  of  casualties  into 
priority  groups  for  treatment  or 
transport. 

VIII.  References 

' '    1.  National  Disaster  Medical  System 
Design,  July  13, 1983. 

2.  "Potential  Public  Health  Threats 
Following  Major  Catastrophes,"  June  9. 
1983,  CDC. 

3.  "Range  of  Public  Health 
Considerations  in  Major  Emergencies." 
June  9. 1983. 

URBAN  SEARCH  AND  RESCUE 
ANNEX— EMERGENCY  SUPPORT 
FUNCTION  #9 

I.  Introduction 

A.  Purpose 

The  purpose  of  this  function  is  to 
provide  for  the  application  of  Federal 
response  capabilities  and  resources  for 
urban  search  and  rescue  (USR) 
assistance  necessary  after  a 
catastrophic  earthquake. 

B.  Scope 

This  ESF  involves  coordination  of 
Federal  assets  to  assist  State  and  local 
officials  in  operations  to  rescue  urban 
disaster  victims  if  requirements  exceed 
state  and  local  capabilities.  Specific 
responsibilities  associated  with  this  ESF 
are: 

(1]  Assisting  in  identifying  and 
providing  Federal  resources  necessary 
for  USR; 

(2)  Coordinating  use  of  Federal 
organizations  to  obtain,  through  contract 
or  purchase,  equipment  and  supplies: 

(3)  Providing  specialized  equipment 
and  operators  owned  by  Federal 
organizations; 

(4)  Coordinating  transportation  of 
USR  technicians,  equipment,  and 
supplies;  and 

(5)  Coordinating  use  of  Federal 
aircraft  for  USR. 

II.  Policies 

A.  Federal  USR  personnel  and 
facilities  will  be  provided  to  assist  State 


and  local  agencies  with  their  USR 
responsibilities. 

B.  The  Federal  Regional  search  and 
rescue  (SAR)  Coordinators  will 
encourage  the  continued  development  of 
State  and  local  USR  facilities  as 
appropriate. 

C.  After  Federal  declaration, 
coordination  of  the  Federal  USR 
response  will  be  under  the  leadership  of 
the  US  Army.  The  Federal  Regional  SAR 
Coordinators  will  provide  assistance  to 
the  US  Army  with  the  US  Air  Force  as 
the  Inland  SAR  Coordinator,  the  US 
Coast  Guard  as  the  Maritime  SAR 
Coordinator,  and  the  Alaskan  Air 
Command  as  the  Alaskan  Coordinator. 

D.  The  Federal  SAR  organization 
under  the  National  Search  and  Rescue 
Plan  and  its  facilities  will  be  used  to 
respond  to  a  catastrophic  earthquake. 

E.  Federal  USR  organizations  will  be 
coordinated  by  a  single  Federal  agency 
to  ensure  greater  protection  of  life  and 
property,  and  greater  efficiency  and 
economy. 

F.  The  Federal  USR  coordinating 
organization,  under  the  guidance  of  the 
Federal  Regional  SAR  Coordinators, 
should  be  used  in  meeting  needs 
resulting  from  a  catastrophic 
earthquake. 

m.  Situation 

A.  Disaster  Condition 

A  catastrophic  earthquake  will  cause 
emergency  conditions  that  can  vary 
widely  in  scope,  urgency,  and  degree  of 
devastation.  USR  personnel  and 
facilities  focus  on  aiding  distressed 
persons.  Several  thousand  people  could 
be  in  life-threatening  situations,  located 
in  urban  or  remotjs  areas,  requiring 
various  search  techniques  to  locate  and 
then  extricate  them.  Large  numbers  of 
personnel  are  needed,  particularly  in 
urban  areas.  State  and  local  USR 
organizations  will  be  overwhelmed.  USR 
personnel  will  encounter  extensive 
damage  to  buildings,  roadways,  public 
works,  communications,  and  power 
systems.  Access  to  and  from  damaged 
areas  will  be  severely  restricted. 
Secondary  events  and  effects  such  as 
fires,  tsunami,  landslides.  Hooding,  and 
release  of  hazardous  materials  will 

^^mpound  the  problem.  In  some  areas. 

Recess  may  be  limited  to  the  use  of 
aviation  and  maritime  support. 
Aftershocks  and  secondary  events  may 
be  threatening  to  the  survivors  and  USR 
personnel.  In  a  catastrophic  earthquake. 
Federal  resources  must  not  be  ^erved 
until  State  and  local  resources  ^e , 
exhausted.  Federal  USR  resource^  rt>u|t 
be  applied  as  soon  as  State  and  lo^ 
resources  have  been  committed. 


B.  Planning  Assumptions 

1.  There  will  be  an  immediate  need  for 
Federal  USR  assistance  to  State  and 
local  authorities.  Depending  on 
availability  of  resources.  Federal  USR 
assistance  could  be  available  through 
the  Federal  regional  SAR  Coordinators 
as  soon  as  one  hour  after  confirmation 
of  a  catastrophic  earthquake  and 
implementation  of  the  National  Plan. 

2.  State  and  local  USR  personnel  and 
facilities,  with  Federal  assistance,  will 
respond  on  the  first  day,  the  most 
critical  time  for  lifesaving. 

^  3.  Dedicated  USR  forces  at  the 
rederal.  State,  and  local  level  will 
provide  the  nucleus  of  operations  and 
communications  around  which  the 
larger  organizational  structure  will 
develop. 

4.  Federal,  State,  and  local  officials 
will  be  dependent  upon  a  rapid 
assessment  of  the  area  to  determine  size 
and  focus  of  the  USR  organization  and 
facilities. 

5.  Federal,  State,  and  local  USR 
organizations  will  use  their  organic 
communications  assets  to  coordinate  the 
most  efficient  use  of  USR  personnel  and 
facilities. 

6.  Medical  personnel  and  facilities  at 
the  regional,  State,  and  local  levels  must 
work  with  the  USR  organization  to 
assure  proper  care  for  those  who  are 
rescued. 

rV.  Concept  of  Operations 

A.  General 

The  Department  of  Defense,  as 
primary  agency,  will  chair  the  USR  ESF 
from  the  Army  Operations  Center 
(AOC)  at  the  Pentagon,  until  USR 
operations  are  completed.  With  the 
assistance  of  the  Federal  Regional  SAR 
Coordinators,  DOD  will  establish  a  USR 
Mission  Coordinator  (SMC)  to 
coordinate  the  Federal  USR  response  at 
the  regional  level. 

B.  Organization 

If  a  Presidential  declaration  is  not 
immediately  forthcoming  upon 
occurrence  of  a  catastrophic  earthquake, 
the  Federal  Regional  SAR  Coordinators 
will  manage  the  Federal  USR  response 
according  to  the  National  Search  and 
Rescue  Plan.  Upon  declaration  and 
implementation  of  the  National  Plan  for 
Federal  Response  to  a  Catastrophic 
Earthquake,  the  USR  ESF  will  be 
established  to  coordinate  the  national 
level  USR  response.  The  USR  ESF  will 
be  located  at  the  Army  Operations 
Center  (AOC),  Room  BF741,  Pentagon. 

The  ESF  will  include  a  representative 
-ifbm  each  of  the  other  Federal  agencies 
having  support  responsibilities  for  the 
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USR  ESF.  The  following  agencies  and 
ofncials  will  make  up  the  ESF. 


Agency 


DOO_ 
DOT  .... 

DOI 

USOA 

COE 

OO-..- 

FEMA.. 

HHS  ... 

GSA... 

VA ..._.. 


TNI* 


OM.  MKKy  Sivport  OtMaion. 

AMVER  OMcsr  US  Co««  QiMi«. 

Park  Ranger.  Ranger  AcbMdee. 

TBO 

emergency  Maragemant  Coordinator. 

TBO 

SL-EM-SS-DC 

TBO. 

TBO. 

TBO. 


B.  Notification  Procedure 

FEMA  will  notify  DOD  of  the  decision 
to  implement  the  National  Plan.  DOD 
then  will  notify  the  Department  of  the 
Army.  Other  ESF  members  will  be 
notified  by  their  parent  agencies.  Upon 
notification,  all  USR  ESF  members  will 
report  to  the  AOC 

C.  Initial  Actions 

Upon  notificaUon,  the  USR  ESF  will 
convene  in  the  AOC.  Agencies  will  be 
prepared  to  have  representatives 
available  on  a  24-hour  basis  for  the 
duration  of  the  initial  response  phase. 

1.  DOD,  as  the  primary  agency,  will: 
(1]  Establish,  maintain,  and 

coordinate  a  continuing  USR  effort; 

(2)  Inform  support  agencies  of 
resource  requirements;  and 

(3)  Maintain  coordination  between  the 
national  and  regional  level  of  the  ESF. 

2.  Support  agency  representatives 
will: 

(1)  Ensure  that  member  agencies  are 
aware  of  the  ESFs  requirements; 

(2)  Coordinate  receipt  and  application 
of  resources  made  available  to  the  ESF 
by  member  agencies; 

(3)  Notify  their  headquarters  and 
regional  counterparts  of  changes  to 
response  requirements;  and 

(4)  Provide  clerical  support  to  the  ESF. 

3.  The  Emergency  Operations  Center 
(EOC)  of  the  affected  Continental  US 
Army  (CONUSA)  will  control  the  USR 
organization  within  the  area  deHned  in 
the  Federal  disaster  declaration. 

4.  The  Search  and  Rescue  Mission 
Coordinator  will: 

(1)  Serve  as  the  regional  focal  point  in 
flow  of  USR-related  information,  control 
the  regional  USR  effort,  and  maintain 
coordination  between  the  regional  and 
national  levels  of  the  ESF; 

(2)  Inform  support  agencies  of 
resource  requirements; 

(3)  Coordinate  response  efforts  with 
State  and  local  authorities; 

(4)  Work  out  of  the  Continental  US 
Army  Emergency  Operations  Center 

(5)  Coordinate  with  ESF  #a  Health 
and  Medical  Services,  to  ensure  the 
availability  of  personnel  and  facilities  to 
care  for  injured  survivors  located  during 


the  ESFs  activities  and  to  identify  and 
process  handling  of  the  deceased; 

(6)  Coordinate  with  ESF  #2. 
Communications,  to  ensure  the 
availability  of  communications  links 
between  responding  agencies  and  USR 
staff  in  the  field;  and 

(7)  Coordinate  with  ESF  #1. 
Transportation,  to  ensure  that  USR  staff 
and  equipment  can  readily  reach  areas 
of  greatest  concern  and  to  provide  for 
movement  of  injiired  survivors. 

5.  Upon  becoming  operational,  the 
USR  ESF  will: 

(1)  Review  the  status  of  the  State's 
response  capabilities  to  determine  if  the 
State  is  handling  the  immediate 
lifesaving  and  lifeprotecting 
requirements; 

(2)  Determine  if  the  State  has 
requested  Federal  assistance; 

(3)  Determine  what  Federal  assistance 
has  been  applied  through  the  Federal 
Regional  SAR  Coordinators; 

(4)  Support  State  and  local  efforts  to 
evacuate  people  from  hazardous  areas 
and  situations; 

(5)  Assist  State  and  local  efforts  to 
locate  and  evacuate  people  isolated  by 
road  closures  or  other  secondary  effects 
and  rescue  trapped  persons  when 
resource  priorities  permit; 

(6]  Manage  ground  search  to  ensure 
optimum  use  of  available  resources;  and 

(7)  Supply  aircraft,  ships,  specialized 
rescue  teams  and  equipment  to 
supplement  State  and  local  efforts  to 
search  for  and  rescue  persons  in  distress 
on  land  or  at  sea. 

V.  RespoDsibilities 

A.  Primary  Agency:  Department  of 
Defense 

1.  Exercise  overall  responsibility  for 
organizing  and  coordinating  Federal 
USR  operations  in  support  of  State  and 
local  officials. 

2.  Designate  a  USR  Mission 
Coordinator  to  serve  on  the  staff  of  the 
Federal  Regional  SAR  Coordinator  and 
to  assist  in  managing  Federal  response. 

3.  Provide  personnel  and  facilities 
required  to  coordinate,  plan,  and 
manage  Federal  responsibilities. 

4.  Develop  plans  to  use  Federal  troops 
for  USR  operations  if  required. 

B.  Support  Agencies 

1.  Department  of  Agricultiu"e 

Provide  available  aircraft,  off-road 
vehicles,  equipment,  operators, 
personnel  and  material. 

2.  Department  of  the  Interior 

a.  Provide  overall  coordination  and 
management  of  national  and 
international  dog  teams  in  USR 
operations. 


b.  Conduct  USR  operations  on  lands 
and  waters  administered  by  the  DOI; 
assist  in  operations  in  adjacent 
jurisdictions. 

3.  Department  of  Labor 

Provide  specialized  equipment  and 
operators  to  locate  and  rescue  trapped 
victims. 

4.  Department  of  Transportation 

a.  Provide  personnel  and  equipment  to 
conduct  traffic  control,  flight  service, 
and  aeronautical  communications  in 
support  of  USR  activities. 

b.  Coordinate  designation  of  restricted 
air  space  over  the  disaster  areas  to 
facilitate  aerial  USR  operations. 

c.  Execute  water  USR  operations  in 
accordance  with  standing  directives  and 
authorities. 

5.  Health  and  Human  Services 

Assist  in  planning,  managing,  and 
coordinating  immediate  medical 
treatment  for  rescued  disaster  victims 
and  temporary  disposition  of  the 
deceased. 

6.  Federal  Emergency  Management 
Agency 

a.  Assist  as  requested  in  coordinating, 
plaiming.  and  managing  Federal  USR 
actions. 

b.  Coordinate  with  appropriate 
Federal.  State,  and  local  organizations 
for  procurement  and  movement  of 
supplies. 

7.  General  Services  Administration 

Procure  supplies,  equipment,  and 
services  necessary  for  conduct  of  USR 
operations. 

8.  Veterans  Administration 

Assist  in  planning,  managing,  and 
coordinating  immediate  medical 
treatment  for  rescued  disaster  victims 
and  temporary  disposition  of  the 
deceased. 

VI.  Resource  Requirements 

A.  USR  ESF  Operational  Resources 

The  USR  ESF  requires  office  space  in 
the  AOC  for  up  to  15  people  and  access 
to  military-type  communications  assets, 
telephones,  telefax,  and  teletype 
equipment. 

B.  Functional-Area  Resources 

The  USJl  organization  for  regional 
coordination  of  the  Federal  response 
will  require  working  space  and 
communications  equipment  within  the 
CONUSA  EOC. 
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VII.  Terms  and  Definitions 

A.  Federal  Regional  SAR 
Coordinators  are  as  follows: 

(1)  Inland  SAR  Coordinator-US  Air 

Force, 

(2)  Maritime  SAR  Coordinator-US 
Coast  Guard,  and 

(3)  Alaskan  SAR  Coordinator- 
Alaskan  Air  Command. 

B.  DOD  Executive  Agent  for  Declared 
Major  Disaster  Response  is  the  US 
Army. 

VIII.  References 

A.  Aerospace  Rescue  and  Recovery 
Service  Operation  Plan  9508. 1  April 
1979. 

B.  Army  Regulation  500-2.  Search  and 
Rescue  (SAR)  Operations,  15  Jan  1980. 

C.  Army  Regulation  500-80.  Disaster 
Relief.  1  August  1981. 

D.  Department  of  Defense  Directive 
3025.1,  Use  of  Military  Resources  During 
Peacetime  Civil  Emergencies  Within  the 
United  States,  Its  Territories,  and 
Possessions,  23  May  1980. 

E.  National  Search  and  Rescue 
Manual— 1973. 

F.  National  Search  and  Rescue  Plan— 
1969. 

HAZARDOUS  MATERIALS  ANNEX- 
EMERGENCY  SUPPORT  FUNCTION 
#10 
I.  Introduction 

A.  Purpose 

The  purpose  of  this  annex  is  to 
provide  guidelines  for  Federal  support  to 
State  and  local  governments  in  response 
to  a  discharge  of  oil  or  release  of 
hazardous  substance  (chemical  and 
toxic)  resulting  from  a  significant 
natural  catastrophe.  This  annex  has 
adopted  the  response  framework  set 
forth  in  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP)  (40 
CFR  300). 

B.  Scope 

This  annex  is  applicable  to  all  Federal 
departments  and  agencies  with  assets  to 
support  State  and  local  response  to  oil 
discharges  and  hazardous  substance 
releases,  including  the  thirteen  Federal 
agencies  represented  on  the  National 
Response  Team  (NRT)  as  designated  by 
the  NCP.  This  annex  provides  for 
coordinated  response  to  a  discharge  of 
oil  or  hazardous  substance  release.  It 


establishes  the  division  and 
specification  of  responsibilities  among 
Federal  agencies,  and  the  national 
response  organization  that  may  be 
brought  to  bear  in  response  actions, 
including  description  of  the 
organizations,  response  personnel,  and 
resources  that  are  available. 
Radiological  considerations  are 
addressed  in  the  Federal  Radiological 
Emergency  Response  Plan  (FRERP). 
which  is  not  intended  to  be  altered  by 
this  National  Plan. 


n.  Policies 


^ 


A.  Specific  national-level  policy  is 
contained  in  the  NCP.  Supplemental     ' 
information  is  contained  in  the 
procedures  manuals  and  standard- 
operating  procedures  (SOPs)  developed 
by  NRT  member  agencies  for  carrying 
out  the  responsibilities  under  the  NCP 
and  other  regulations. 

B.  Regional-level  policy  is  contained 
in  the  Regional  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plans 
(RCPs)  developed  for  each  standard 
Federal  region. 

III.  Situation 

A.  Disaster  Condition 

A  catastrophic  earthquake  could 
result  in  numerous  situations  in  which 
oil  and  hazardous  substances  are 
released  into  the  environment.  Fixed 
facilities  (e.g..  chemical  plants,  tank 
farms,  laboratories,  operating  hazardous 
waste  sites,  etc.)  which  produce,  use. 
store,  or  dispose  of  hazardous  materials 
could  be  damaged  so  severely  that 
normal  spill  control  mechanisms 
become  inoperable.  Hazardous 
materials  that  are  transported  may  be 
involved  in  rail  accidents,  highway 
collisions,  or  waterway  mishaps. 
Abandoned  hazardous  waste  sites  could 
be  damaged  causing  further  degradation 
of  holding  ponds,  tanks,  and  drums. 

R  Planning  Assumptioits 

1.  States  and  locaUties  will  be 
overwhelmed  by  the  extent  of  the 
response  effort  required  to  assess, 
mitigate,  clean  up  and  dispose  of 
hazardous  materials  released  into  the 
environment. 

2.  Standard  communications  practices 
(telecommunication,  radio,  etc.)  will  be 
disrupted. 


3.  Response  personnel,  cleanup  crews, 
and  response  equipment  may  have 
difficulty  in  reaching  the  site  of  an  oil 
discharge  or  hazardous  substance 
release  because  of  the  damage  sustained 
by  the  transportation  infrastructure 
(roads,  rails,  bridges,  etc.). 

4.  Laboratories  responsible  for  oil  and 
hazardous  substances  sample  analysis 
may  be  damaged  or  destroyed. 

5.  Additional  response/cleanup 
personnel  and  response  equipment  may 
be  needed  to  supplement  existing 
capabilities. 

6.  Air  transportation  may  be  needed 
for  damage  reconnaissance  and  to 
transport  personnel  and  equipment  to 
the  site  of  a  release. 

7.  Emergency  exemptions  may  be 
needed  for  disposal  of  contaminated 
material. 

rv.  Concept  of  Operations 

A.  General 

The  Federal  response  role  is 
prescribed  in  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NpP)  and  carried  out 
primarily  by  prede^nated  Federal  On- 
Scene  Coordinators  (OSCs).  The  OSCs 
are  provided  by  the  Environmental 
Protection  Agency  for  inland  discharges 
and  releases,  by  the  U.S.  Coast  Guard 
for  discharges  and  releases  in  the 
coastal  zone,  and  by  the  Department  of 
Defense  for  hazardous  substance 
releases  from  DOD  vessels  and 
facilities.  The  OSCs  are  supported  by  a 
Federal  emergency  response  network 
that  includes  the  National  Response 
Team  (NRT).  Regional  Response  Teams 
(RRTs).  and  additional  resources  such 
as  technical  assistance  and  cleanup 
services.  This  network  may  be  activated 
to  carry  out  the  functions  of  the 
Hazardous  Materials  ESF. 

As  shown  in  Figure  10-1,  the 
Hazardous  Materials  ESF  has  a  parallel 
structure  at  both  the  national  and 
regional  levels.  The  chairman  of  the 
NRT  will  report  to  the  Catastrophic 
Disaster  Response  Group  (CDRG)  and 
will  maintain  liaison  with  the  RRT  Co- 
chairs.  The  RRT  Co-chairs  will 
coordinate  activities  with  the  Federal 
Coordinating  Officer  (FCO)  and  will 
maintain  liaison  with  the  Chairman  and 
Vice  Chairman  of  the  NRT. 

BtUlNG  CODE  C71»-«1-«l 
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FIGURE    10-1 
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B.  Organization 

1.  National-Level  Response  Support 
Structore 

The  NRT  is  the  primary  vehicle  for 
coordinating  Federal  agency  activities 
under  the  NCP.  The  NRT  carries  out 
national  planning  and  response 
coordination  and  is  responsible  for  the 
Federal  emergency  response  network. 
The  team  is  composed  of  the  thirteen 
Federal  agencies  (listed  in  Section  V  of 
this  Annex)  with  major  environmental 
and  public  health  rasponsibilities.  Other 
Federal  agencies  also  can  be  called  to 
participate  as  needed.  The  NRT  is 
chaired  by  the  Environmental  Protection 
Agency.  The  LI.S.  Coast  Guard  serves  as 
the  Vice  Chair.  When  activated  for  a 
response  action,  the  NRT  is  chaired  by  a 
representative  of  the  agency  providing 
the  OSC. 

The  Chairman  of  the  NRT  will  be 
responsible  for  maintaining  liaison  and 
coordination  between  the  NRT  and  the 
CDRG.  as  well  as  with  the  RRT  Co- 
chair. 

2.  Regional-Level  Response  Structure 

The  Federal  response  role  to  oil 
discharges  and  hazardous  substance 
releases  is  carried  out  primarily  by 
predesignated  Federal  On-Scene 
Coordinators  (OSCs)  provided  by  the 
Environmental  Protection  Agency,  the 
U.S.  Coast  Guard,  or  the  Department  of 
Defense.  The  OSCs  are  supported  by 
RRTs  (regional  counterparts  to  the 
NRT).  These  RRTs  are  made  up  of 
regional  representatives  of  Federal 
agencies  on  the  NRT,  and 
representatives  of  each  State.  The  RRTs 
provide  advice  and  support  to  the  OSCs 
during  a  response  action.  The  OSC  will 
be  responsible  for  coordinating  with  the 
FCO  and  maintaining  liaison  with  the 
Chairman  of  the  NRT. 

3.  The  composition  and  jurisdiction  of 
the  NRT/RRTs  is  outlined  in  the  NCP. 

C.  Notification 

1.  FEMA  will  notify  the  NRT 
Chairman  of  the  decision  to  implement 
the  National  Plan.  The  Chairman  will 
then  notify  the  affected  RRT  Co-chairs. 

2.  Additionally,  FEMA  will  notify  the 
National  Response  Center  (NRC)  [800- 
424-8802  or  in  Washington,  DC  202-42ft- 
2675).  These  communications 
procedures  are  prescribed  in  the  NCP  at 
40  CFR  300.36. 

D.  Initial  Actions 

1.  Upon  receipt  of  notification  from 
FEMA,  the  NRT  Chairman  will: 

a.  Notify  the  affected  regional 
ofrice(s); 

b.  Activate  the  NRT  responae 
network;  and 


c.  Proceed  to  FEMA  h^dquarteis  to 
participate  in  the  Catastrophic  Disaster 
Response  Group  (CDRG). 

2.  The  affected  RRT  Co-chairs  will 
contact  the  predesignated  Federal  On- 
Scene  Coordinator  (OSC).  Initial  actions 
undertaken  by  the  OSC  will  be 
consistent  with  those  prescribed  in  the 
NCP  (at  40  CFR  300.33)  including,  to  the 
extent  practicable: 

a.  An  assessment  of  the  incident 

b.  Identification  of  the  nature,  amount, 
and  location  of  released  materials; 

c.  Probable  direction  and  time  of 
travel  of  the  materials; 

d.  Paftways  to  human  and 
environmental  exposure; 

e.  Potential  impact  on  human  health, 
welfare,  and  safety  and  the 
environment; 

f.  Potential  impact  on  natoral 
resources; 

g.  Priorities  for  protecting  human 
health,  welfare,  and  the  environment; 
and 

h.  Appropriate  cost  doctunentation. 

3.  The  OSC  shall  direct  response 
operations  (consistent  with  Subparts  E 
and  F  of  the  NCP)  and  shall  coordinate 
with  appropriate  Federal.  State,  local 
and  private  response  agencies. 

4.  The  OSC  shall  coordinate  with  the 
Federal  Coordinating  Officer  and 
maintain  liaison  with  the  Chairman  of 
the  NRT. 

V.  ResponsibiHties 

A.  Primary  Agency  ^ 

The  Environmental  Protection  Agency 
(EPA)  and  the  U.S.  Coast  Guard  are  the 
primary  agencies  responsible  for 
coordinating  the  Federal  response  to  a 
release  of  oil  or  hazardous  substances. 
The  EPA's  area  of  jurisdiction  is 
extended  to  inland  discharges  and 
releases.  For  spills  and  releases 
occurring  in  the  coastal  zones,  the  Coast 
Guard  will  coordinate  the  Federal 
response  (see  section  V  B.IO.  of  this 
Annex).  Coordination  of  Federal 
response  is  normally  accomplished  at 
the  regional  level  through  predesignated 
Federal  On-Scene  Coordinators  (OSCs). 
Tlie  responsibilities  of  the  EPA  and 
Coast  Guard  include: 

1.  Provision  of  overall  coordination 
and  management  of  activities  related  to 
the  detection,  identification, 
containment,  cleanup,  and  disposal  of 
releases  of  oil  and  hazardous 
substances  occurring  within  the 
particular  Agency's  area  of  jurisdiction. 

2.  Provision  of  guidelines  for 
emergency  workers  and  the  public 
relative  to  their  reentry  into  an  area 
afiiected  by  hazardous  materials. 


B.  Support  Agencies 

Each  of  the  Federal  agencies  listed  in 
this  section  has  duties  established  by 
statute,  executive  order,  or  Presidential 
directive  which  may  be  relevant  to 
Federal  response  action  following  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance.  The  primary 
agencies  of  this  ESF  will  call  u^n 
support  and  other  agencies  to  carry  out 
these  duties  in  a  coordinated  manner. 

As  specified  in  the  NCP  (40  CFR 
300.23).  the  following  Federal  agencies 
may  be  called  upon  by  the  Federal  On- 
Scene  Coordinator  during  the  planning 
or  implementation  of  a  response  to 
provide  assistance  in  their  respective 
areas  of  expertise  as  indicated  below, 
consistent  with  agency  capabiKties  and 
legal  authorities: 

1.  Department  of  Agriculture  (USDA) 

a.  Provide  expertise  in  managing 
agricultural  forest  and  wilderness 
areas. 

b.  Predict  the  effects  of  pollutants  on 
soil  and  their  movements  over  and 
through  soil. 

2.  Department  of  Commerce/National 
Oceanic  and  Atmospheric 
Administration  (NOAA) 

a.  Provide  specific  expertise  on  living 
marine  resources. 

b.  Coordinate  scientific  support  for 
responses  in  coastal  and  marine  areas. 

c.  Predict  pollutant  movement  and 
dispersion  through  trajectory  modeling. 

d.  Provide  information  on 
meteorological,  hydrologic,  ice,  and 
oceanographic  conditions  for  marine, 
coastal,  and  inland  waters. 

e.  Provide  charts  and  maps  for  coastal 
and  territorial  waters  and  the  Great 
Lakes. 

3.  Department  of  Defense  (DOD) 

a.  Direct  response  actions  for  releases 
of  hazardous  materials  from  its  vessels 
and  facilities. 

b.  Provide  requested  personnel  and 
equipment  to  other  Federal 
organizations  and  State  and  local 
governments  if  consistent  with  miUtary 
operational  requirements. 

4.  Department  of  Energy  (DOE) 

Provide  advice  in  identifying  the 
source  and  extent  of  radioactive 
releases,  and  in  the  removal  and 
disposal  of  radioactive  contamination. 
For  radiological  incidents,  support  will 
be  provided  in  accordance  with  the 
FRERP. 
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5.  Department  of  Health  and  Huraan 
Services  (HHS) 

a.  Provide  assistance  on  all  matters 
related  to  the  assessment  of  health 
hazards  and  to  health  protection  for 
both  response  workers  and  the  publia 

b.  Determine  whether  illnesses, 
diseases  or  complaints  made  by 
response  workers  and  the  public  may  be 
attributable  to  exposure  to  a  hazardous 
substance. 

c  Establish  disease/exposure 
registries;  conduct  appropriate  testing; 
and  develop,  maintain,  and  provide 
information  on  the  health  effects  of  toxic 
substances. 

6.  Department  of  the  Interior  (DOI] 

Provide  assistance  and  expertise  in 
fish  and  wildlife  species,  geology  and 
hydrology,  earthquakes  and  other 
natural  hazards,  minerals  and  soil, 
mining  activities  and  the  identification 
of  inorganic  hazardous  substances, 
biological  and  general  natural  resources, 
and  matters  affecting  Indian  lands. 

7.  Department  of  Justice  (DOJ) 

Provide  advice  on  legal  questions 
arising  from  releases  and  Federal 
agency  response. 

8.  Department  of  Labor/Occupational 
Safety  and  Health  Administration 
(OSHA) 

Provide  advice  and  assistance 
regarding  hazards  to  persons  involved  in 
removal  or  control  of  releases. 

9.  Department  of  Transportation/ 
Research  and  Special  Programs 
Administration  (DOT/RSPA) 

Provide  expertise  on  all  modes  of 
transporting  oil  and  hazardous 
substances. 

10.  Department  of  Transportation/U.S. 
Coast  Guard  [DOT/USCG) 

Provide  the  predesignated  Federal  On- 
Scene  Coordinators  for  oil  and 
hazardous  substance  events  occurring 
within  its  areas  of  jurisdiction  (coastal 
zones]. 

11.  Department  of  State  (DOS) 

Provide  advice  and  assistance  in 
coordinating  an  international  response 
when  a  discharge  or  release  crosses 
international  boundaries 

12.  Federal  Emergency  Management 
Agency  (FEMA) 

Provide  advice  and  assistance  to  the 
OSC  on  coordinating  civil  emergency 
planning  and  mitigation  efforts  with 
other  executive  agencies.  State  and  local 
governments,  and  the  private  sector.  In  a 
major  disaster  or  emergency  declared  by 
the  President  under  the  Disaster  Relief 


Act  of  1974  as  envisaged  in  the  plan,  the 
OSC  will  coordinate  any  response 
activities  with  the  Federal  Coordinating 
Officer  designated  by  the  President.  In 
addition,  the  OSC  should  notify  FEMA 
of  situations  potentially  requiring 
evacuation,  temporary  housing,  and 
permanent  relocation. 

C.  Other  Agencies 

1.  Nuclear  Regulatory  Commission 
(NRC) 

".  a.  Provide  resources  support  in 
accordance  with  the  Federal 
Radiological  Emergency  Response  Plan 
if  a  release  of  radiological  materials 
occurs. 

b.  Monitor  the  status  of  nuclear 
materials  under  its  jurisdiction. 

2.  Other  Federal  Agencies 

Provide  advice  and  assistance  as 
needed. 

VI.  Resource  Requirements 

As  identified  in  the  NCP,  the  following 
resources  are  available. 

A.  Personnel 

1.  On-Scene  Coordinators  fOSCs) 
provided  by  the  Environmental 
Protection  Agency,  the  U.S.  Coast 
Guard,  or  the  Deptuiment  of  Defense. 
The  OSCs  provide  overall  coordination 
and  management  of  the  Federal 
response  effort. 

2.  Environmental  Response  Team 
(ERT),  established  by  EPA,  the  ERT  has 
expertise  in  biology,  chemistry, 
hydrology,  geology,  and  engineering. 

3.  National  Strike  Force  (NSF). 
established  by  the  U.S.  Coast  Guard,  the 
NSF  consists  of  Strike  Teams  on  the 
Atlantic  Pacific  and  Gulf  Coasts.  The 
Strike  Teams  provide  communications 
support  and  advice  and  assistance  for 
oil  and  hazardous  substance  removal. 
Special  response  equipment  for  offshore 
oil  spills  is  available. 

4.  Scientific  Support  Coordinators 
(SSCs),  provided  by  the  National 
Oceanic  and  Atmospheric 
Administration  for  coastal  areas  and 
EPA  for  inland  areas,  are  responsible  for 
scientific  support  for  operational 
decisions  and  for  coordinating  on-scene 
scientific  activity. 

5.  U.S.  Coast  Guard  Public 
Information  Assist  Team  (PIA  T)  and 
EPA  Public  Affairs  Assist  Team  (PAAT) 
are  available  to  the  OSCs  to  meet  the 
demands  for  public  information  and 
participation. 

6.  Sampling,  Monitoring,  Cleanup 
Personnel  are  provided  by  EPA  (through 
its  Technical  Assistance  Team  (TAT], 
Emergency  Response  Cleanup  Services 
(ERCS)  and  additional  contracts).  The 
Coast  Guard  can  provide  these  services 


for  responses  in  the  coastal  zone. 
Scientific  Support  Coordinators  (SSCs) 
are  provided  by  the  EPA  in  inland 
regions,  and  by  NOAA  in  coastal  and 
marine  areas. 

B.  Equipment 

Sampling,  monitoring,  mitigation,  and 
cleanup  equipment  is  available  through 
EPA  and  the  U.S.  Coast  Guard. 

C.  Public  Health  and  Worker  Safety 

OSHA  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
provide  guidance,  expertise,  and 
assistance  to  ensure  the  protection  of 
public  health  and  worker  safety.  In  the 
event  of  a  threat  to  public  health  or 
worker  health  or  public  safety  from  a 
discharge  or  release,  regional  offices 
should  contact  the  NRC  at  404-452-4100. 

D.  Additional  personnel  and 
equipment  may  be  available  from  other 
Federal  agencies  upon  request  of  the 
On-Scene  Coordinator  and  consistent 
with  each  agencies'  authorities  and 
resources. 

Vn.  References 

A.  Com|)rehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980.  42  U.S.C.  9605 
(more  popularly  known  as  Superfund). 

B.  Clean  Water  Act  (CWA)  as 
amended,  33  U.S.C.  1321. 

C.  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  40  CFR  300. 

D.  Executive  Order  12316,  Response  to 
Environmental  Damage. 

Vm.  Terms  and  Definitions 

Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  More  popularly 
known  as  "Superfund".  CERCLA  was 
passed  to  provide  the  needed  general 
authority  for  Federal  and  State 
governments  to  respond  directly  to 
hazardous  substances  incidents. 

National  Response  Center  (NRC).  A 
national  communications  center  for 
activities  related  to  oil  and  hazardous 
substance  response  actions.  The  NRC, 
located  at  U.S.  Coast  Guard 
headquarters  in  Washington.  D.C., 
receives  and  relays  notices  of  oil  and 
hazardous  substances  releases  to  the 
appropriate  Federal  On-Scene 
Coordinator.  The  24-hour  number  is  800- 
424-8802,  or  in  Washington.  DC.  202- 
426-2675. 

National  Response  Team  (NRT).  The 
NRT,  composed  of  the  thirteen  Federal 
agencies  with  major  environmental  and 
public  health  responsibilities,  is  the 
primary  vehicle  for  coordinating  Federal 
agency  activities  under  the  National  Oil 
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and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  The  Team 
carries  out  national  planning  and 
response  coordination  and  has  the  lead 
for  the  Federal  oil  and  hazardous 
substance  emergency  response  network. 
The  Environmental  Protection  Agency 
serves  as  the  NRT  Chair  and  the  U.S. 
Coast  Guard  serves  as  the  Vice  Chair. 

On-Scene  Coordinator  (OSC).  The 
Federal  official  predesignated  by  the 
Environmental  Protection  Agency  or  the 
U.S.  Coast  Guard  (depending  upon  the 
location  of  the  incident)  to  coordinate 
and  direct  Federal  responses  under  the 
National  Contingency  Plan,  or  the 
Department  of  Defense  (DOD)  official 
designated  to  coordinate  and  direct 
hazardous  substance  removal  actions 
from  DOD  vessels  and  facilities. 

Regional  Response  Teams  (RRTs). 
The  RRTs  are  regional  counterparts  to 
the  NRT,  and  are  made  up  of  regional 
representatives  of  the  Federal  agencies 
on  the  NRT  and  representatives  of  each 
State  within  the  region.  The  RRTs  serve 
as  planning  and  preparedness  bodies 
before  a  response,  and  provide 
coordination  and  advice  to  the  Federal 
On-Scene  Coordinator  during  response 
actions. 

Scientific  Support  Coordinator  (SSC). 
Under  the  direction  of  the  On-Scene 
Coordinator,  the  SSC  provides  scientific 
support  for  response  operational 
decisions  and  for  coordinating  on-scene 
scientific  activity. 

FOOD  ANNEX— EMERGENCY 
SUPPORT  FUNCTION  #11 

I.  Introduction 

A.  Purpose 

This  ESF  involves  those  activities 
pertaining  to  the  acquisition  and 
distribution  of  food  supplies  through 
other  than  mass  care  centers.  It  includes 
the  obtainment  and  provision  by  loan  or 
donation  of  supplemental  food  supplies, 
including  but  not  limited  to  those  stocks 
surplus  to  the  needs  of  the  Federal 
Government.  Those  supplies  will  be 
provided  to  Federal.  State,  and  local     . 
governments  and  volunteer 
organizations  for  distribution  through 
emergency  individual  assistance  centers 
and/or  food  distribution  centers. 

B.  Scope 

This  function  applies  to  all  Federal 
agencies  processing  food  stocks  that 


could  be  made  available  to  victims  of  a 
catastrophic  earthquake.  This  function 
also  applies  to  public  and  private 
organizations  that  wish  to  donate  food 
for  distribution  to  the  disaster  victims. 
Measures  will  be  taken  to  assure  that 
available  foods  are  fit  for  human 
consumption.  This  will  require 
certification  by  Federal  as  well  as  local 
public  health  authorities. 

II.  Policy  ^ 

As  primary  agency  for  this  annex,  the 
Department  of  Agriculture  will  fulfill  its 
provisions  in  accordance  with  existing 
policies  and  procedures  of  the  Food  and 
Nutrition  Service  for  delivery  of  food 
and  nutrition-related  technical 
assistance. 

III.  Situation 

A.  Disaster  Condition 

A  catastrophic  earthquake  may 
partially  or  totally  affect  food  products 
stored  in  the  geographic  area  by  the 
United  States  Department  of  Agriculture 
(USDA).  Commodity  Credit  Corporation 
(CCC).  In  addition.  USDA  supplies  of 
foods  donated  to  State  and  local  entities 
could  be  impacted.  Foods  in  private 
sector  hands  at  retail  and  institutional 
levels  would  be  impacted  in  the  same 
ratio  as  foods  in  Government  stocks. 
Federal.  State,  and  local  authorities  will 
certify  whether  available  foods  are  fit 
for  human  consumption. 

B.  Planning  Assumptions 

1.  Within  the  disaster  area: 

(1)  Fifty  percent  of  the  consumable 
CCC  stocks  may  be  destroyed;  e.g.. 
butter,  cheese,  and  nonfat  dry  milk. 

(2)  There  may  be  only  a  50  percent 
accessibility  to  usable/ood  and  food 
grains;  e.g.,  honey,  wheat,  com.  oats, 
rice,  etc.,  in  their  unprocessed  form. 
These  are  consumable  under  dire 
circumstances. 

(3)  Seventy-five  percent  of  the  water 
supply  may  be  unusable,  requiring  juices 
or  potable  water  supplies  to  be  made 
available  to  the  affected  population. 

(4)  There  will  be  a  near-total 
disruption  of  energy  sources;  e.g.. 
electricity.and  gas.  The  only  sources 
available  may  be  oil  for  generators  and 
propane  tanks.  All  commercial  cold 
storage  and  freezer  facilities  could  be 
inoperable. 


(5)  In  the  fringes  of  the  geographic 
areas  affected,  there  may  be  schools 
and  small  institutions  with  large'*  , 
inventories  estimated  to  be  sufficient  to 
feed  up  to  10,000«people  for  3  days  and 
supply  their  fluid  needs  for  one  day;  i.e.. 
a  minimum  of  1800  calories  and  3 
gallons  of  liquid  per  day  pef  person. 

(6)  Orders  to  commence  distribution 
of  food  will  be  given  by  radio  or  written 
communications,  depending  on 
circumstances,  within  6  hours  of  the 
disaster. 

2.  Sufficient  national  food  resources 
exist  to  meet  the  needs  of  the  affected 
populace.  These  resources  include: 

(1)  Ninety  percent  of  processed  fruits, 
vegetables,  and  juices  (canned,  frozen, 
and  dry); 

(2)  Ninety-five  percent  of  the  red  meat 
supply; 

(3)  Eighty-eight  percent  of  fresh 
perishable  fruits  and  vegetables; 

(4)  Ninety-seven  percent  of  poultry 
and  eggs  in  perishable  and  processed 
form; 

(5)  Ninety-eight  percent  of  grain 
products; 

(6)  Ninety-seven  percent  of  storable 
dairy  products;  and 

(7)  Ninety-three  percent  of  perishable 
dairy  products. 

3.  The  Transportation  Emergency 
Support  Function  will  assess  the 
transportation  in  the  impacted  area  and 
determine  the  viability  of  the 
infrastructure  for  the  shipment  of  food. 

rv.  Concept  df  Operations 

A.  Organizatiom  , 

The  Food  and  Nutrition  Service  (FNS), 
Food  Distribution  Division,  USDA  will 
be  the  primary  agency.  Each  support 
agency  will  designate  a  liaison  officer  to 
be  available  on  a  24-hour  basis  at  a 
working  location.  For  members 
designated  as  "core"  in  Figure  II-l,  this 
location  will  be  established  as  the 
USDA  Food  Distribution  Headquarters. 
Members  designated  as  "remote"  will 
report  to  their  usual  working  location 
and  will  have  a  representative  on 
telephone  standby,  available  upon 
request  of  the  ESF.  on  a  24-hour  basis 
for  the  duration  of  the  emergency 
response  period. 
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VA  (10-BEMS) 


REGIONAL-LEVEL  ORGANIZATION 


REGIONAL  RESPONSE 

GROUP  FOR 

EMERGENCY 

DISTRIBUTION  OF  FOOD 


NOTE:  ALL  REQUESTS  WILL  BE  DIRECTED  TO  THE  CORE  GROUP 


Figure  II-l.  Composition  of  the  Food  Emergency  Support  Function 
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Input  will  be  expected  from  other  ESF 
responsible  for  specific  ancillary  or 
complimentary  support  functions.  At  the 
same  time,  this  ESF  will  interact  with 
others  as  circumstances  require. 

B.  Notification 

1.  FEMA  will  notify  USDA  of 
implementation  of  the  National  Plan. 
USDA  then  will  notify  FNS,  Food 
Distribution  Division.  Other  ESF 
members  will  be  notified  by  their  parent 
agencies. 

2.  Upon  notification,  all  members  will 
report  to  their  working  locations.  ESF 
members  designated  as  "remote"  in 
Figure  11.1  will  call  the  ESF  to  verify 
their  location.  ESF  members  designated 
as  core  will  report  to  USDA-FNS- 
HDQS. 

C.  Initial  Actions 

1.  As  soon  as  possible,  the  ESF  will 
assess  the  amount  of  food  destroyed,  the 
amount  of  food  requiring  a  protective 
environment  (such  as  refrigeration)  or 
immediate  distribution,  and  the  amount 
of  nonperishable  shelf-stable  food. 

2.  Determine  the  critical  needs  of  the 
affected  population  in  terms  of  numbers 
of  people,  their  location,  and  usable 
food  preparation  facilities  for  aggregate 
feeding. 

3.  The  ESF  will: 

(1)  Serve  as  a  collection  point  for 
receipt  of  information  from  various 
sources,  analyze  its  value  to  the  overall 
damage  assessment,  and  develop  an 
inventory  of  resources. 

(2)  Catalog  available  resources  of 
food,  water,  transportation  equipment, 
storage,  and  distribution  facilities  and 
be  able  to  locate  these  resources 
geographically. 

(3]  Evaluate  the  adequacy  of  available 
resources  relative  to  need  on  a 
geographical  basis. 

(4)  Ensure  that  all  identified  food 
sources  are  Ht  for  human  consumption. 

4.  Support  agency  representatives 
will: 

(1)  Ensure  that  their  agency  is  aware 
of  the  requirements  related  to  food 
distribution. 

(2)  Familiarize  themselves  with 
reporting  procedures  to  inform  Federal 
and  State  officials  of  food  availability, 
resources  for  distributing  food,  and 
locations  of  the  needy. 

(3)  Provide  guidance  to  regional 
counterparts  and  agency  officials  at  the 
headquarters  level  about  changes  to  the 
response  requirements.  Provide  for 
clerical  support  to  be  made  available  to 
the  operating  group  when  needed. 


V.  Responsibilities 

A.  Primary  Agency:  United  States 
Department  of  Agriculture  (USDA) 

1.  Determine  the  availability  of 
federally  owned  foods,  inclucQng  those 
raw  agricultural  commodities  (wheat, 
corn,  oats.  rice,  etc.]  that  could  be  used 
for  human  consumption,  and  assess 
damages  to  food  supplies. 

2.  Conduct  a  special  assessment  of 
available  Hquids  for  drinking  and  place 
a  high  priority  on  moving  those  liquids 
to  areas  where  they  are  needed. 

3.  Determine  food  needs  of  the 
population  in  the  impacted  areas  based 
on  the  following  categories: 

(1)  Acutely  deficient, 

(2)  Moderately  deficient, 

(3)  Self-sufficient,  and 

(4)  Surplus  supplies. 

Priority  will  be  given  to  move  critical 
supplies  of  food  into  areas  of  acute  need 
and  then  to  areas  of  moderate  need. 

4.  Arrange  for  the  coordination  and 
management  of  volunteer  and  Federal, 
State,  and  local  government 
organizations  involved  in  the  emergency 
distribution  of  food  stocks  in  the 
designated  area. 

5.  At  the  discretion  of  the  Secretary, 
issue  free  food  stamps  for  up  to  30  days 
to  qualifying  households  within  the 
designated  area  upon  request  of  the 
State. 

6.  Make  emergency  food  supplies 
available  for  take-home  ^e  in  lieu  of 
food  stamps  for  qualifying  households. 

7.  Provide  information  to  the  Damage 
Information  ESF  on  a  regular  basis 
regarding  damages  resulting  in  food 
contamination  and  damages  to  energy 
soured  necessary  for  provision  of  food. 

8.  Develop  a  critical  path  plan  of 
operation  that  would  ensure  timely 
distribution  of  food  in  good  condition  to 
the  proper  location. 

g.  Ensure  that  the  appropriate  officials 
establish  and  maintain  an  information 
flow  to  the  national-level  operating 
group.  These  designees  will  ensure  that 
food  distribution  requirements  are 
known  and  accomplished. 

10.  Identify  sources  of  information 
that  have  not  been  considered  in  the 
functional  plan.  Coordination  with  these 
groups  should  assist  the  food 
distribution  activity. 

B.  Support  Agencies 

All  agencies  included  in  support  roles 
are  necessary  to  ensure  all  Federal 
sources  of  food  are  included,  along  with 
agencies  necessary  to  ensure  logistical 
support  and  determine  that  the  food  is 
not  a  health  hazard. 


1.  Department  of  Defense 

a.  Assess  the  availability  of  DOD  food 
supplies,  potable  water,  and  storage 
facilities  capable  of  storing  dry,  chilled, 
and  frozen  food. 

b.  Assess  the  availability  of  DOD 
transportation  equipment,  material 
handling  equipment)orecooking 
facilities,  and  personnel  for  food 
preparation  and  support.  This 
responsibility  shall  be  confined  to  the 
posts,  camps,  and  stations  within  or 
adjacent  to  the  disaster  area. 

2.  Department  of  Transportation 

a.  Assess  the  availability  of  all  modes 
of  transportation;  e.g.,  truck,  rail,  air, 
and  sea,  that  are  equipped  to  protect 
produces  (cold  or  chilled,  32  degree  F  to 
50  degrees  F;  frozen,  32  degrees  F  or 
below).  Results  are  to  be  reported  by 
hundred-weight  capacity  along  with  the 
identification  and  location  of  the 
carriers  and  the  availability  of  fuel  and 
parts  necessary  for  maintenance. 

b.  Coordinate  with  the  GSA  in 
locating  and  arranging  for  scheduling  of 
rail  and  motor  carrier  services  required 
for  the  movement  of  emergency  food 
supplies  into  and  within  the  designated 
area. 

3.  Health  and  Human  Services 

Determine  which  foods  are  fit  for 
human  consumption  and  identify 
potential  problems  of  contaminated 
foods  (e.g.,  radiation,  chemical, 
bacterial,  and  viral). 

4.  American  Red  Cross 

a.  Identify  and  assess  the 
requirements  for  food  and  distribution 
services  on  a  two-phase  basis:  critical 
emergency  needs  immediately  after  the 
disaster,  and  longer-term  sustained 
needs  after  the  emergency  phase  is  over. 

b.  Coordinate  the  food  distribution 
efforts  of  other  volunteer  organizations. 

5.  Federal  Emergency  Management 
Agency 

Assess  the  availability  of  private 
sector  food  supplies  and  distribution 
resources. 

6.  General  Services  Administration 

Assess  the  availability  of  supplies, 
facilities,  and  materials  useful  in  the 
distribution  of  food. 

7.  Interstate  Commerce  Commission 

Assist  the  DOT  in  obtaining  any 
exemptions  necessary  for  commercial 
carriers  to  transport  commodities  from 
outside  the  designated  area. 
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8.  Veterans  Administration 

a.  Assess  the  availability  of  its  food 
supplies;  potable  waten  storage 
facilities  for  dry,  chilled,  and  frozen 
food;  and  food  preparation  personnel. 

b.  Identify  and  assess  the  needs  and 
requirements  for  food  to  sustain  medical 
operations  within  and  adjacent  to  the 
impacted  area. 

c.  Provide  food  stocks  from  VA  supply 
depots  and.  as  required  and  available, 
from  local  hospitals  in  the  vicinity  of  the 
disaster  area. 

VI.  Resource  Requirements 

A.  Sufficient  personnel  will  be  needed 
to  identify  adequately  available  foods  at 
all  levels  of  the  marketing  chain.  These 
levels  include  on  the  farm:  in  assembly 
warehouses,  food  processing  plants, 
distributors'  warehouses,  terminal 
markets,  and  retailer  warehouses;  and  in 
establishments  of  smaller  wholesalers, 
jobbers,  and  public  warehouses. 


B.  The  supporting  agencies  will  be 
able  to  identify,  commandeer,  and 
assemble  available  foods  for 
distribution  in  support  of  emergency 
State  requirements.  DOD  will  acquire 
foods  from  posts,  camps,  and  stations. 
VA  will  be  responsible  for  food  from  its 
hospitals  and  contracted  storage 
facilities.  GSA  will  be  responsible  for 
food  supplies  under  its  jurisdiction 
which  could  be  made  available. 

C.  Transportation  and  logistical 
support  also  will  be  required  within  2 
hours  of  notification.  This  will  include 
logistical  support  for  setting  up  an 
operating  area  that  has 
telecommunications  capability  for  each 
of  the  operating  group  members,  and  for 
transportation  of  appropriate  food 
distribution  personnel  and  other  people 
designated  to  assist  in  food  distribution. 
This  support  will  be  required  within 
several  hours  after  the  occurrence, 
usually  from  within  the  region. 


VII.  Terms  and  Definitions 

Commodity  Credit  Corporation  (CCC): 
The  CCC's  purpose  is  to  stabilize  and 
protect  farm  income,  to  assist  in 
maintaining  balanced  and  adequate 
supplies  of  agricultural  commodities  and 
products,  and  to  facilitate  the  orderly 
distribution  of  commodities.  These 
purposes  are  accomplished  in  part  by 
loan,  purchase,  and  payment  programs 
for  various  farm  commodities. 
Commodities  thus  acquired  are 
available  for  distribution  to  victims  of 
natural  and  manmade  disasters  and 
emergencies. 

Vin.  References 

7  CFR  Part  250  Food  Distribution 
Regulations. 

(FR  Doc.  86-14560  Filed  6-27-86;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-S3080;  FRL-3009-«l 

Premanufacture  Notices;  Montttly 
Status  Report  for  November  1985 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  pending 
before  the  Agency  and  the  PMNs  for 
which  the  review  period  has  expired 
since  publication  of  the  last  monthly 
summary.  This  is  the  report  for 
November  1985. 

Nonconfidential  portions  of  the  PMNs 
may  be  seen  in  Rm.  E-107  at  the  address 


below  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

AOOflESS:  Written  comments,  identified 
with  the  document  control  number 
••[OFTS-53080]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-790),  Confidential 
Data  Branch,  Information  Management 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Room 
E-201,  401  M  Street  SW..  Washington, 
DC  20460  (202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACT. 

Wendy  Cleland-Hamnett, 
Premanufacture  Notice  Management 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Room 
E-613, 401  M  Street  SW.,  Washington. 
DC  20460,  (202)  382-3725. 


SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  stat.  2012  (15 
U.S.C.  2604)),  will  identify:  (a)  PMNs 
received  during  November;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  November,  (c) 
I^iNs  for  which  the  notice  review 
period  has  ended  during  November,  (d) 
chemical  substances  for  which  EPA  has 
received  a  notice  of  commencement  to 
manufacture  during  November  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended.  Therefore,  the 
November  1985  PMN  Status  Report  is 
being  published. 

Dated:  April  18, 1986. 
DeniacDevoe. 

Acting  Director,  Information  Management 
Division. 


PMN  No. 


P  86-114 
P  86-115 
P  86-116 
P  86-117 
P  86-110 
P  86-119 
P  86-120 
P  86-121 
P9B-\22 
P  86-123 
P  88-124 
P  86-125 
P  86-126 
P  86-127 
P  86-128 
P  86-129 
P  86-130 
P  86-132 
P  86-133 
P  86-134 
P  86-135 
P  86-136 
P  86-137 
P  86-138 

P  86-139 
P  86-140 
P  86-141 
P  86-142 
P  86-143 
P  86-144 
P  86-145 
P  86-146 
P  86-147 
P  86-148 
P  86-149 
P  86-150 
P  86-151 
P  86-152 
P  86-153 
P  86-154 
P  86-155 
P  86-156 
P  86-157 
P  86-158 
P  86-159 
P  86-160 
P  86-161 
P  86-162 

P  86-163 
P  86-164 
P  86-165 
P  86-166 
P  86-167 
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1. 133  Premanufacture  rtoncES  Received  During  the  Month 


Ge«wnc  nuntr  Estoitad  aromalic  ovtoxyVc  add.. 


Generic  name  Eslenfied  anxnatic  scy<  haide.. 
Generic  name   Esterfied  anxnatic  cartx)xy1ic  add... 
Generic  name.  Estenlied  aromabc  acyl  hniido.-.— . 

Generic  name  Estenlied  potyamrc  aod 

Generic  name:  BtocKed  potyurelhane  polyettiar 

Generic  name:  Saturated  po«y9Ster  . 


Generic  name:  Saturated  po«yestar  tiaaed  on  twuptithaic  acid .. 

Generic  name  Reactive  potyarmoe  resin  — .— 

Generic  name  Alkyd  'esm — 

Metnyttns  (1■met^ylet^y<)  benzene.. 


Generw  name:  Water-tiased  potyurattiane  laoquar .. 
Generic  name:  Laclide . 


1 .3.4-Thiadazofc>ne-2,5-drttiione.  monosodhjm  sail 

Generic  name:  Polymer  ot  alfcanedoc  acid,  alianapalyol  arvl  bamana  potycartxwyllc  add. — 

Copper  pMtiakxyanne.  [4-suHonamdo.benzene-altiylsulfonyl  sodun  sulfuric  aatar],  sodkjm  tiMla 

Copper  ptittialocYanine.  (3-c>iloro-5-me<hoxy-S-lfiaziiiylami'<o  a«hyl-suHonan*do]  sodum  suHonate .. 

Generic  name  Amide  imide — ~ — 

Genenc  name: 
Generic  name: 
Genenc  name: 
Genenc  name: 
Genenc  name 
Genenc  name: 

nvative. 
GenerK  name:  Bisphenol  gtycidyl  ether  polyglycol  reaction  product.. 

Genenc  name:  Blocked  alipnatic  poly-isocyanata — 

Genenc  name  CartmqMtad  niinle  latex 

Generic  name  EttioxyMad  latly  a    i  ammo  esters 

Generic  name.  Heavy  mataMxintairang  silicate  catalyst.. 


Substituted  polyanwie -. 

Poiyisobulenylsucdnamida. 
Metal  polyisobulanyl 

Aii<yi(heierocyeicytH>hai<yla«>^>elerotnonocydicpotyon»-{(all»yliniida2oly<)tnettiylldafivalii)a 

Alkyl-|mettiylhe«er(H:ydicy<)phenylazo-<fie(eromonocyclolo)quina20lona - 

Alky)-(meltiylhetero-cyc)icyl)pnerTytazo-(heteromonocyclolo)  quinazolone-[(aN<y«midazotolyOmaltiyn  de- 


FR 


Genenc  name:  Mixed  poiyol  ester  ol  normal  aiKl  branched  ctwln  monocaitioxyfc  adds . 

Genenc  name:  Polyamide  resm — 

do ., 

do 

do 


Generic:  Potyairade  resm.. 

Genenc  name:  Vmyl  cMorida/vlnyl  acetate  tarpotymar .. 


Genenc  nan«:  Metal  satt  of  alliyl-plienol  sulfides  phosplnsuHurized  polyaNtene  complexet.. 

2-Mydro«yethyl  tnaNiylacetate  with  carbon  numbers  of  Co-Cu — 

2+lydtoxyethvl  tnaniY<acetate  with  cartxyi  numbers  of  Ci«-Cij 

2-HydroMyelhy<  tnalkylacetate  with  cartxxi  numbers  of  Cir-Ct 

2-Hydroxyettiy1  tnalkylacelate  with  cartxxi  numbers  of  Cu-Cm 

Gerienc  name  Food  black  *2.  new  saN  form _    .  

Generic  name:  Amme  functional  polyamde 

Genenc  name;  Alfcylchlorosilane _ 

do 


Genenc  name:  Meltiylene  doheryena  dliocyanate  poiyol  prapolymar...._ - 

Genenc  name:  Polyrner  ol  tan  oil  fatty  acids  with  carbomonocydic  acids,  polyols  and  a  carbomonocycHc  anhydhda 

Genenc  name:  Acrylated  polymer  ol  taH  oil  fatty  acids  with  caitxxnonocyckc  acids,  polyols  and  a  cartxxnonocydic 
aiiii^^HJu. 

Genenc  name:  lulelfiaciylaied  polymer  ol  taH  oil  fatty  adds,  polyols  and  a  cartxxnonocydc  anhydhda 

Genenc  name  1  mol  ol  Caprolactone  modified  by  hydroxyeltiyl  melhacrylata 

GenerK  name  Alkyd  modilied  vmyi  copolymer _ _ 

Genenc  name  Mixed  glycol  oligoesters  ol  aromabc  dicartxtxyic  adds 

Genenc  name:  Mixed  glycol  okgoesters  ol  aromatic  dicartxjxylic  acids 


50  FR  47435 
50FR4743S 
SOFR  47435 
50  FR  47435 
SO  FR  47435 
50  FR  47435 
SO  FR  47435 
50  FR  47435 
SOFR  47435 
SOFR  47435 
SOFR  47435 
SO  FR  47435 
SOFR  47435 
50  FR  47435 
50  FR  47435 
50  FR  47435 
50  FR  47435 
SOFR  47435 
SO  FR  47435 
SO  FR  47435 
SO  FR  47435 
SO  FR  47435 
50  FR  47435 
SOFR  47435 

SO  FR  47435 
50  FR  47435 
50  FR  47435 
SO  FR  48261 
SOFR  48261 
SO  FR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
SOFR  48261 
S0FRH8261 
SOFR  48261 
SOFR  48261 


(11-16-65).. 
(11-16-85)... 
(11-18-86)... 
(11-18-85).. 
(11-18-85).. 
(11-18-85).. 
(11-18-85).. 
(11-18-85).. 
(47436)  (1 1- 
(47436)  (1 1- 
(47436)  (1 1- 
(47436)  (1 1- 
(47436)  (1 1- 
(47436)  (11 - 
(47436)(11- 
(47436)  (11- 
(47436)  (11- 
(47436)  (11 - 
(47436)  (11 - 
(47436)(11- 
(47436)  (11- 
(47436)  (11- 
(47436)  (1 1- 
(47436)  (1 1- 

(47436)  (11  ■ 
(47436)  (11 ' 
(47436)  (11  • 
(48262)  (11- 
(48262)  (11- 
(48262)  (11 
(48262)  (11 
(48262)  (11 
(48262)  (11 
(48262)  (11 
(48262)  (11 
(48262)  (11 
(48262)  (11 
(48262)  (11 
(48262)  (1 1 
(48262)  (11 
(48262)  (11 

(48262)  (11 

(48263)  (1 1 
(48263)  (11 
(48263)  (11 
(48263)  (11 
(48263)  (11 
(48263)  (11 


18-85).. 
18-65)  . 
18-85)  . 
18-85)  . 
16-85).. 
18-85).. 
18-85).. 
18-85).. 
18-85).. 
18-85).. 
18-85).. 
18-85).. 
■18-65).. 
■18-85).. 
■18-85)  . 
■16-85).. 


Expiration  data 


18-65)  .. 
18-85)... 
18-85)... 
22-85)  .. 
22-85).. 
22-85) 
22-65)  . 
22-65) 
■22-85) 
22-85) 
■22-85)  . 
-22-85).. 
22-85) 
■22-85) 
-22-85).. 
-22-85).. 
■22-85) 
-22-85) 
-22-85) 
-22-85) 
-22-85)  . 
-22-85) 
-22-85). 
22-65)  . 


SO  FR  48261  (48263)  (11-22-85) 
SOFR  46261  (48263)111-22-85)  . 
SOFR  46261  (48263)  (11-22-65) 
SO  FR  48261  (48263)  (11-22-85)  . 
SOFR  48261  (48263)  (11-22-85) 


Jan.  29,  1966. 
Oo. 
Da 

Da 

Da 

Do. 

Do. 

Do. 
Fab.  1.  1966. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Fab.  2.  1966. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Fab.  3.  1906. 
Fab.  5.  1986 

Da 

Do. 
Feb.  9.  1966. 

Do. 

Do. 

Do. 
Fed  9.  1986 

Do. 

Do. 

Do. 

Da 

Do. 

Do. 

Da 

Da 

Do. 

Do. 
Fab  10.  196& 

Do. 

Da 


Do. 
Do. 
Do. 
Fab.  11. 
Do 


1966. 
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PMN  No. 


P  86-168 

P  86-169 
P  86-170 
P  86-171 
P  86-172 
P  86-173 
P  86-174 
P  86-175 
P  86-176 
P  86-177 
P  86-178 
P  86-179 
P  86-180 
P  86-181 
P  86-182 
P  86-183 
P  86-184 
P  86-185 
P  86-186 
P  86-187 
P  86-188 

P  86-189 
P  86-190 
P  86-191 
P  86-192 
P  86-193 
P  86-194 
P  86-195 
P  86-196 
P  86-197 
P  86-196 
P  86-199 
P  86-200 
P  86-201 
P  86-202 
P  86-203 
P  86-204 
P  86-205 
P  86-206 
P  86-207 
P  86-206 
P  86-209 
P  86-210 
P  86-211 
P  86-212 
P  86-213 
P  86-214 
P  86-215 
P  66-216 

P  86-217 
P  86-218 

P  86-219 

P  86-220 

P  86-221 

Pa»^22 

P86-223 

P8ft-X24 

P8»<«25 

P86426 

P8*-e7 

PI 

PI 

VI 

VI 

V864a 

VI 

VI 


1. 133  Premanufacture  Noticbs  Hbceived  During  the  JUomth— Continded 


V86-32 

VI 

VI 

VI 

VI 

VI 

VI 

VI 

VI 

V8»-«1 

VI 

VI 


Identity/generic  name 


rii^iMi  ir  f— --  anhydnda.  2AM*"alhyH .3-pentanediol,  2.2-ox|fcla(i>aiannl). 

aariFaaBai4ioo. 
QeaMic  rmnm:  Polymenc  polyisocyaaale  pol«Bl  prapolymar 


Z-ethyfhexanol.  tnplii»l  phosphWe 


FR  diatioo 


Geoeoc  name  Modified  tall  oil  polyalkyleoe  polyamine.- 

Generic  name:  Aiosubstituted  ammo-naptllhd  salt 

Generic  name  Azosubstituted  aiTiino.nap»«fi*  salt.. 


Polymenc  polyisocyaaale  polyd  prepolynwr.. 


Add  salt  of  a  modHartao^Hieeopolymar 

M(a<Viiaid>yl)piperazine  dihydro<i*)rtda .._ 

Geoaiic  name;  Modrtied  styrene  acrylic  polymer •^^••• 

GenaiK  f»me:  Polyester  ol  a  vegetable  ali  danvalive  and  modified  hexanadiol .. 

Generic  name  Urethane  polymer,  Wocked  diaocyaoala 

Generic  neme  Modified  hydrocartxjn  rosins 

Amine  containinfl  pMyathar  palyol ..__— 

Modified  alkyd  resia 


1H-L2.4-T«a«>lium,  l'rdi'methyl-i«4-[iMtiyi(pi"iei»V*«w^  thctaofoHncatefUJ.. 


6Chlaa>-l-«l>>yl-2-<4-\./v-<»emylamia^-phanyl-bendc.d)i 
Phenoxaan-5*jm.3-<diethytamino)-7^pheivlawino)-,  tnchkxozmcated)  ..^— -— —      ,^„^,^:-— ";"";;" 

[Mu3Jr7-n64[4  -[(4.5-dihydro-3-mBlhy(-5-oxo-1-pheny1-1H.pyra20l-4-yl)a20)-3,3  -dihyOroxy-M  ,1  -blpheny1)-4.y1Ja20)- 
l.5^»iy«roi>y-7-sulfo-2-naphthalen»t}azo]-8-hydroxy.l,3.6-naphthalenetn8ul1onato(10)ntn-.totrasodium. 

Genaac  nurm.  Amme  capped  epoi^f ..- - ...^„...^..^^...^.^.....^. — 

Geneac  t»nr  Mixed  acrylic  ester  oapolynar  with  monobasic  add  iMmtamo/anm -. 

Genes  i«n»  Alkyl  phospnate  saRof  anaqtalad  polyainina : 


50  FR  48261  (48263)  (11-22-85) 

50  FR  48261  (48863)  (H-22-85) 
50  FR  48261  (48064)  (U-22-6S) 
SO  FR  48261  (48363)  (1 1-22-85).. 

SO  FR  50004  (12-S-85).- 

50  FR  50004  (12-«-85)._ 

50  FR  48261  (48B64)  (M-22-65) 
50  FR  48261  (48164)  (11-22-85) 

SO  FR  50004  (12-6-85)- 

50  FR  50C04  (5000SI  (12-6-65)... 
SO  FR  50004  (50005)  (12-6-65)  .. 
50  FR  50004  (50005)  (15-6-65) 
50  FR  50004  (50005)  (12-6-85)   . 
50  FR  50004  (50605)  (12-6-85) 
50  FR  50004  (50«)5)  (12-6-85) 
SO  FR  50004  (50«>5)  (12-6-85) 
SO  FR  50004  (50005)  (12-6-85) 
SO  FR  50004  (50005)  (12-6-85) 
50  FR  50004  (50005)  (12-6-85) 
50  FR  50004  (50005)  (12-6-65) 
50  FR  50004  (50005)  (12-6-85) 


EVioaoadale 


GeneiK  narM:  Polyester  polyurethaiie  loaomer 

Genenc  name  Caprolac1am-bkx*ed  cyctoaliphatic  diisocyanate^... 
Genenc  name  Quaternary  ammooum  salt  of  siloxane  and  amidine- 

GeneK  name  Oil-lree  saturated  p«*ye8ler ■■■■•■— 

Genes  nwne:  Polyrtier  ol  functional  aery"alaa  and  mattiaoylalaa...-. 


and  melhacrylataa 


Generic  name  Potymer  ol  function*  i 

Geneoc  nam*  Alkytamma  polyglyoal*th«r..._ ".-mr";" ""' 

Qenew  nan*  Polymer  ol  parbaJ  aalar  ol  po^  with  a  cartoxylc  aniyditda  and  an 

Generic  nwne:  Inorganic  vanadMn  compound 

do 

Genenc  nam*  Polyuretfiane  polymar 

Genenc  iwna  PoWkylene  sHane  oopolymar._ 

Genes  name:  Unsaturated  isophlh*:  polyeater  acrylate  copolymer.. 

CopoMnar  ol  unsaturated  latty  acids  and  miwd  acrylic  monomers 

Genes  rwn*  Aromalic  MDI  polyalher  polyvaethana — 

Ganecfc  nama:  Brominated  phtfialala  plasticaar ; 

Genadc  nama:  Polyurethane — ■■■.■ • 

Genetic  name:  Aryl  cydoalkyl  polyanMs 
Genes  nama:  Cydoal^ihatic  carbonyl 


Generic  namr  Cydoaliphatic  cartxuriiic  add_ 

Genenc  name:  Functionalized  styrene  DVB  polymar,.. 

Genenc  name:  Acrylic  oligomehc  copolymar 

Genenc  name:  Polyurothane  prepolymer 


Generic  name:  Water^>ased  polyurelhane  elastomer .....^ ■:z::::J:^ZZ:'''Zi":^ZM^^.i^^,^,i,M^ 

Genenc  name:  Polymer  ol  1 .4-ButanedK)l.  adipic  add.  l.lSKlodecanadiolc  add  and  dteydohaxylmethyM.4 -dsaoeyan- 

Adkiic  aokl.  azaWc  add.  phthaHc  anhyrtala.  polytnars  with  ethylene  glycol.  n«>p*»«y<  *f°°'*!^ 
A<«)ic  add.  azaWc  add.  and  phthalic  anhydnda  with  ethylene  glycol,  termmatad  with  isooctanol. 


50  FR  50004  (50605)  (12-6-85) .... 
50  FR  50004  (50005)  (12-6-85) .... 
50  FR  50004  (50005)  (12-6-85).... 
50  FR  50004  (50006)  (12-6-85).... 
50  FR  50004  (50806)  (12-6-85).... 
50  FR  50004  (50006)  (12-6-85) 
50  FR  50004  (50006)  (12-6-85) 
50  FR  50004  (50006)  (12-6-85) 
50  FR  50*4  (50006)  (12-6-85) 
50  FR  50004  (50006)  (12-6-85).. 
50  FR  50004  (50006)  (12-6-85) 
50  FR  50004  (50006)  (12-6-65) 
50  FR  50004  (50006)  (12-6-85)... 

50  FR  50225  (12-8-85) 

50  FR  50225  (12-9-85)- — 

SO  FR  50225  (50226)  (12-9-85)... 
50  FR  50225  (50226)  (12-9-85) ... 
50  FR  50225  (50226)  (12-9-85)... 
50  FR  50226  (5Q22«  (12-9-85) ... 
50  FR  50226  (50226)  (12-9-85).., 
SO  FR  50225  (50226)  (12-9-85).. 
50  FR  50225  (50226)  (12-9-85)  . 
50  FR  50225  (50226)  (12-9-86).. 
50  FR  50225  (50226)  (12-9-86) .. 
50  FR  50225  (50226)  (12-9-86).. 
SO  FR  50225  (50826)  (12-9-66).. 
50  FR  50225  (50226)  (12-9-86).. 
50  FR  50225  (50226)  (12-9-86).. 

SO  FR  50225  (50226)  (12-9-86)- 
SO  FR  50225  (50226)  (12-9-86) .. 


Fab  2.  1986. 

Feb  11.  not 

Do 

Do 
Feb  12.  1986 

Do 
Feb  11.  1966. 

Do 
Feb  15,  ins. 

Do 
Feb  16,  1966. 

Do. 

Do. 

Do 

Do 

Do. 

Do 
Feb  17.  1986 

Do. 

Do. 

Do 

Do 

Do. 

Da 

Do 

Do. 

Do 

Do 

Do. 
Feb  18. 1966 

Do 

Do. 

Do. 

Do. 
Fab  19.  1966 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
22.  t«e& 

Do 

Do. 

Do. 

Do. 

Do. 

Do 

Fab.  23. 


Feb. 


IS 


t-An»KKM2  Hi<lim^>a»|l)ai*inyptianol 
Oanadc  nana:  HakBW  kacaoaal 

do- 

Oenaric  oaoa:  Aayic  fOpoHoar 

q^^^^  nmtn^  Mla^  tf^*^*^  iaaOMaa 

ftatymar  d  Mlwddda.  2,2Aainial>|»U  panlanadiol. 
Faacal4U>0. 


,»«         :  #«yn-r  d  2^.««aO.^»J<».,«aa*.L^a«yia4>>*.i^«nO^.>1^^  ^ 

■ «.*..nrttona  ham^dk^ac^  L  3Maaaaadica*aaMic«o«aaa  i.*aai«aoBs^^wy«i— — 


SO  FR  50225  (50227)  ( 1 2-9-68) ... 
50  FR  50225  (50227)  (12-9-86).- 
50  FR  50225  (50227)  (12-9-86) ... 
SO  FR  50225  (50227)  (12-9-66) ... 
50  FR  50225  (50227)  (12-9-W) 

50  FR  51302  (12-16-85) 

SO  PR  51302  (12-16-65) 

SO  f=R  51302  (12-16-85) -.... 

SOFR  51302  (12-16-85)..- 

SO  FR  51302  (12-16-85) 

50  FR  51302  f12-16-85) 

50  FR  47437  (11-16-65* 

SO  FR  47437  (11-16-65)- 

99FR  47437  (11-16-05).. 


Oanatic  wna:  >4ldmv  knctioaal  acqUic 

ft«yiw  tf  iinaMd  (A  adkilc  add.  baoaoic 


drida- 


Oana*i^M:M>dB»y*«iatoialacryiccorc%niar — 

Omatie  i-n*  Po^mar  o<  alMnadloie  add/afcaoa  polinl/l 


polycarboiqiacadd.. 


MF=R  4T437  (47436)  fl  1-16-05) - 
SO  FR  47437  «4743e)  <1 1-16-OS) 

SO  FR  47437  (47438)  (11-16-05).. 

90  FR  47437  (47436)  (11-16-05). 

SO  FR  48261  (11-22-05) 

SOFR  46261  (11-22-05) 

SO  FR  S0006  (12-6-85) 

SO  FR  56006  (50007)  (12-6-08)  - 
SO  FR  50006  (50007)  (12-6-OS) 
SO  «=R  50006  (50007)  (12-6-05) ... 
56  FR  56606  (SOOOT)  (12-6-85) 
W  FR  50006  (50007)  (12-6-OS) 

00  FR  90225  (12-0-05) 

58  FR  50225  (12-9-05).— — 

90  FR  50225  (12-»-05) 


Do. 

Oa 

Oe. 

Da 

Do 

FaO.24. 

1966 

Fab.  26. 

1966 

Do. 

Do. 

Do. 

Do. 

Da 

No*.  24. 

tgos. 

Do. 

Da 

Da 

Do. 

Da 

Da 

No*  26 

1905 

Ds  2. 

1905 

OS  5. 

1905 

Do. 

Do 

Os  9. 

1905 

Do. 

Os  11 

1905 

OS.  16. 1905 

Os26 

1905 

Nov  24 

1005 

23688 
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II.  Ill  PncMANUfACTune  Noticcs  received 

PREVKXiSLY    ANO   STIU    UtN>ER   REVIEW   Al 

THE  End  of  the  Month 


P8S-1 
P8B-2 
P8S-3 
P8e-4 

pa6-« 

P8ft-« 

P8e-7 

P86-8 
P86-« 

pa»-io 

PH>-11 
P  86-12 

pae-13 

P  86-14 
P86-1S 
P 86-16 
P  86-17 
P  86-18 
P  86-19 
P  86-20 
P  86-23 
P  86-24 
P  86-25 
P  86-28 
P  86-27 
P  86-28 
P  86-29 
P86-30 
P8e-31 
P86-32 
P86-33 
P86-34 
Pa&-35 
P86-36 
P88-37 

pae-38 

P86-39 
P86-40 
P  86-41 
P  86-42 
P86-43 


I^hN  no. 


P  81-221 
P  81-624 
P84-a04 
PS3-626 
P  83-1272 
P84-44S 
p  84-447 
P84-448 
PS4-«66 
P  84-744 
P  84-781 
P84-80e 
P84-820 
P  84-1079 
P  84-1113 
P  84-1114 
P  84-1128 
P  84-1144 
P  84-1220 
P8S-43 
PeS-77 
P  85-118 
P8S-24S 
P  85-351 
P  85-415 
P85-43a 
P8&-455 
P8S-4SS 
P86-464 
P85-623 

P85-«Se 
P  85-667 
P8&-6Sa 

P86-«sa 

P  86-701 


PMNNo. 

P86-t4 
P86-45 
P86-46 
P  86-47 
P86-48 
P86-49 
P86-S0 
P  86-51 
P86-52 
P86-53 
P86-54 
P86-55 
P86-5e 
P  86-57 
P86-58 
P86-Se 
P86-80 
P  86-61 
P86-62 
P86-e3 
P86-64 
P86-65 

P8e-«e 

P  86-67 
P86-«e 
P86-e6 
P  86-70 
P  86-71 
P  86-72 
P  86-73 
P  86-74 
P  86-75 
P  86-76 
P  86-77 
P  86-78 
P  86-79 
P86-80 
P86-81 
P86-62 
P86-83 
P86-e4 


P86-B5 

P86-86 

P86-87 

PI 

Pi 

P86-90 

P86-91 

P86-92 

P86-93 

P86-94 

P86-9S 

P86-96 

P86-07 

P( 

PI 


P  86-100 
P  86-101 
P  86-102 
P  86-103 
P  86-104 
P  86-105 
P  86-106 
P  86-107 
P  86-106 
P  86-109 
P  86-110 
P  86-111 
P 86-112 
P  86-11384703 


Nl.  136  Premanufacture  Notices  for 
Which  the  Notice  Review  Perioo  Has 
Ended  During  the  Month.  (Expiration  of 
the  Notice  Review  Period  Does  Not  Siq- 
NiFY  That  the  Chemical  had  Been  Added 
to  the  Inventory 


P83-1 
P  84-121 
P84-391 
P  85-141 
P  85-142 
P85-444 
P  85-720 
P  85-730 
P85-fl73 
P  85-1148 
P  85-1298 
PB5-1299 
P  85-1300 
P  85-1301 
P  85-1302 
P  85-1303 
P  85-1304 
P  85-1305 
P  85-1306 
P  85-1307 
P  85-1308 
P  65-1309 


PMNNo. 

P  85-1310 
P  86-1311 
P  85-1312 
P  85-1313 
P  85-1314 
P  85-1315 
P  85-1316 
P  85-1317 
P  85-1318 
P  85-1319 
P  85-1320 
P8&-1321 
P 85-1322 
P  85-1323 
P  85-1324 
P  85-1325 
P  85-1326 
P  85-1327 
P  85-1328 
P  85-1329 
P  85-1330 
P  85-1331 


P  85-1332 
P  85-1333 
P  85-1334 
P  85-1335 
P  86-1336 
P  86-1337 
P  85-1338 
P  85-1339 
P  85-1340 
P  85-1341 
P  85-1342 
P  85-1343 
P  85-1344 
P  86-1345 
P  85-1346 
P  85-1347 
P  85-1348 
P  85-1349 
P  85-1350 
P  85-1351 
P  85-1352 
P  85-1353 
P  85-1354 
P  85-1355 
P  85-1356 
P  85-1357 
P  85-1358 
P  85-1359 
P  85-1360 
P  85-1361 
P  85-1362 
P 85-1363 
P  85-1364 
P  85-1365 
P  85-1366 
P  85-1367 
P  85-1368 
P  85-1369 
P  85-1370 
P  85-1371 
P  85-1372 
P  85-1373 
P  85-1374 
P  85-1375 
P  85-1376 
P  85-1377 


P  86-1378 
P  85-1379 
P  85-1380 
P  85-1361 
P  86-1382 
P  85-1383 
P  85-1384 
P  85-1385 
P  85-1386 
P  85-1387 
P  85-1368 
P  65-1389 
P  85-1390 
P  85-1391 
P  85-1392 
P  85-1393 
P  85-1394 
P  85-1395 
P  85-1396 
P  85-1397 
P  85-1396 

Y  86-11 

Y  86-12 

Y  86-13 

Y  86-14 

Y  86-15 

Y  86-16 

Y  86-17 

Y  86-18 

Y  86-19 

Y  86-20 

Y  86-21 
Y86-22 
Y86-23 
Ya6-24 
Y8e-2S 
Y8B-2e 
Ya»-27 

Y  86-28 

Y  86-29 
Y86-30 
Y86-31 
Yae-32 
Y86-33 
Y«M3 


IV.  80  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture 


kionlily/gononc  nsnw 


Genanc  name 
Genenc  name: 
Genenc  name: 
Genenc  name: 
Genenc  name 
Genenc  name 


Onubstituted  heferopotycydic  salt _ _ _ _ _ 

ModMed  polyester  irom  alkanedkxc  acid.  subsWutad  aMtane  Mol  and  a  cartMmonocycic  acid.. 

Polymar  from  aikane  diots.  alkanedioic  aad  and  a  cartjomonocyctc  acid i 

Substituted  melamne  lormaklenyde  compound 

Epoxy  modified  actylic  polymar  _ ., 

Substituted  ketone _ 


Genenc  name:  Substituted  amme 
Genenc  name 


Substituted  sMebyda.. 


Polymer  ot  aipr^  mettiyt  styrene.  2-eiliiyl  haxyl  acfylala.  hydroxy  attiyl  acryMa,  cunana  hytftOfMiVafda,  apaion  caprolwtona,  aiannoua  odala-. 


Gertenc  name: 
Genenc  name: 
Generic  name 
Genenc  name 
Genenc  name: 
Genenc  name: 
Genenc  name: 
Genenc  name: 
Geranc  name 
QenerK  name  Oaubstiluted  piperazme .. 


Haloalkyl-potyntro-tialobanzana_„ 
Oaubstituted  acrylamxle  salt.. 

Polyeslenmide  rosm 

PtxMphomum  tall 

Alkylated  dipbanyl  and*  . 


Acid  form  ol  sultonated.  alkylated  diphenyt  oxide 

Sodium  salt  o>  sulfonated,  alkylated  d^menyl  oxida.. 

Isoalkyleneoxy  alkanol 

Isoalkylanaoxy  alkanoaM 


Polymer  ol  pbenoi.  bvbenyi  ethyl  phosphoniian  iodkto.  UiniaWic  anhydrida.. 


Modified  acrylic  polymar.. 
Polyutathane.. 


Generic  name 
GenerK  name: 
GenerK  name:  ModMed  hydracarbon  raaln.. 

2.6-N^)Whalone  dcarboxylic  add 

Geranc  name:  Acrykc  ester 


Genenc  name:  B«(substituted^)enzaniida).  N.N'.aubaMuMd-.. 

Palm  kernel  aods,  2-iulfoettiyt  ester,  sodun  sad 

Genenc  name:  Aromatic  tertiary  dnmme  . 


Genenc  name:  SubsMulad  phenyl  tzo  substituted  heleromonoeyda - -.. _ _ - 

Genenc    name:    Substituted    beruene    sutonc    acid.    -(chkvo-Ksubalilulad   phany«)aniino]-ki«ziny<    amlnoM (amino   carbortyt  alhyl  hyjnwy-niat»|(l  o»o- 
pyndaiy<Jhydroxy-mettiyt-o>o.pyrx]ine  azol-,  akak  metal  saN. 


Genenc  name 
Genenc  name: 
Gertaric  name: 
Gananc  name: 
Genenc  name: 


Cyanotaphenyt.  aiiyl  cydohaxana  caiboxyfc  add— 

Cyano-aViyltarphenyt _ 

Cyanob^ihenyl _. 

Cyam  napbttiyl.  aliyl  cydohexane  caRxnytc  add.. 
Polyester  denvativa. 


Dateol 

commencement 


Oct  14.  1965. 
Sapt  11.  1965. 
Jwi.31.  1965. 
Oct  10.  1965. 
Nov  14.  1965. 
Oct.  26.  1985 
Od.  23.  1965 
Oct  28.  1965 
Oct  29.  1965 
Sapt  10.  1965. 
Sapt  26.  1985. 
Oct  4.  1965 
Oct  26.  1965. 
Oct  16.  1965 
Oct  23.  1965 
Oct  24.  1986 
Oct  31.  1965 

Do 
Oct  15.  1985. 
Nov.  1.  1965 
Nov   15.  1965. 
Nov  12.  1965. 
Oct  15.  1985. 
Dac  8.  1965 
Oct  31.  1965 
Nov.  1.  1985 
Jt4y  20.  1985 
Oct  28.  1965. 
Nov.  10.  1985. 
Sapt  1.  1965. 

Oct  26.  1985 

Do 
Oct  26.  1965 

Do 
Od.  16.  1965 


IV.  80  Chemical  Substances  for  Which  EPA  Has  RecEfvED  Notices  of  Commencement  To  Manufacture— Continued 


PMNNo. 


P  85-702 
P  85-842 
P  85-898 
P  85-908 
P  85-909 
P  85-910 
P  85-955 
P  85-991 
P  85-1007 
P  85-1010 
P  85-1011 
P  85-1077 
P  85-1110 
P  85-1136 
P  85-1146 
P  85-1214 
P  85-1215 
P  85-1251 
P  85-1252 
P  85-1253 
P  85-1254 
P  85-1255 
P  85-1256 
P  85-1257 
P  85-1258 
P  85-1259 
P  85-1260 
P  85-1261 
P  85-1289 
P85-1308 
P  85-1309 
P  85-1310 
P  85-1311 
P  85-1313 
P  85-1319 
P  85-1322 
P  85-1368 
P  85-1393 
P  85-1394 

V  86-14 

Y  85-133 

V  85-137 

Y  85-149 
V86-S 
VI 


Idanlity/genatic  (mmf 


Generic  name:  Acrylic  lerpolymer  resin 

(  +  )  4^wlecylo«y-4-(2-mett>ylbutyl)  phenylberaoate .... 

Genenc  name  Pfxjsphonc  acid,  alkyl  esters. 

Genenc  name  Stxxl  oil  alkyd  resin 

Genenc  name  Aliphatic.  cyckMliptiatK  polyester 

Generic  name:  Ahphatic.  aromatic  copolyester .. 


Ger>enc  name  Copolymer  ol  acrylonitnle.  acrylic  add  and  aliphatic  amira.  salt.. 

4-4-(octahydro-4.7-methano-5HHnden-5-ytidene)bi8(2-phenoxyethanol). — ,... 

Genenc  name  Oxazaline — .; 

3-Bromopropanoyl  chlonde — ^~ 

Genenc  name  Substituted  bromopropanoic  acid  derivativa 

GenerK  name  Sut>stituted  bis  phenyl  isot>enzoturanone.. 


oonimanoamani 


(N-substituted-ammocarbonyOalkyl  sutistituted  aromatic  tteterocyde.  haKde  salt...; - 

Genenc  name  Ketoxime  blocked  urethane  polymer  ol  an  aromatic  diisocyanaM.  «lkane  ptM^rols.  alkanadioic  add.. 

Genenc  name  Aliphatic  aromatic  copolyester -^ 

Genenc  name  Reaction  product  ol  hjnctionalttad  alcohol,  tali  oil  latty  actd*.  apd  hytfoxy  acryl  ketonaa 

Genenc  name  Modified  alkyd  resin - ..• •• 

Generic  name:  Substituted  aromatic  polymer -k, — .v; - 

Genenc  name:  Aliphatic  polyisocyanate  modified  acrylic  ro8in...._ — ^ — . .". — *.— 

do - i..„:.....,. 

do V •• 

do - -^ - 

At — -; ~ 

do " — —' — 

do r 

do - - — ■; T- f 

do «.«...„«-„«« »..»..»..»..».»... — : — .1,^..-.... ™.. 

do — ■■ " 


Qenehc  name:  Bis^aN(ylureido^alkane -* — •,' — - 

Genenc  name:  Amme  salt  ol  a  carboxyl  terminated  polyester  uretfiara  polymar „.„. --.. 

Generic  name:  Amine  salt  ol  a  cartx)xyl  terminated  polyettier  urethane  polymar — , 

Genenc  name:  Polyether  urethane  polymer - - "-; ~""~'''~~'^"'^''7~~~~~T^^'' 

Polymer  ol  Ull  oil  rosin,  phenoi-lormaldehyde  copolymer,  cakaum  hydroxide,  paraformaldehyde,  acetic  add  and  p4art*utylphenoMoiii«lJenyoa  copotymar.. 

Polymer  ol  tall  oil  rosin,  phend-tormaklehyde  copolymer,  hydroxxla.  paraformaWehyde  and  acetic  acid - - - - 

Generic  name:  Fatty  acids,  amides  from  alkandammas — - — — • 

Genenc  name  MDl-polyol  prepolymer - - •-• — 

Genenc  name  Alkyl  benzoic  acid  metal  complex - ~~- — ~ — 

Genenc  name  Polymer  ol  bisanhydnde  ol  bisphenol-A.  and  an  aromatic  Aamine 

Genenc  name  Benzenamme.  N,N  (i,«-phenytenedimethylidyne  bi8[3-othymyl~. ™i — 

Genenc  name  Rosm-modified  phenolic  resin '       — — ■ 

Genenc  name:  Alkali  metal  salt  ol  ester  of  pdylunctional  alkylana  oxida  polymar 

Generic  name:  Cross-lmked  po^menc  acrylic  inicro  paflidaa .» —- : 

Genenc  name:  Styrenated  vegetable  oil .2t 

Genenc  name:  Silicone  modified  alkyd  polymer _ - — — ~™ — — — ~ 

Ger»enc  name  Starch  grafted  sodwm  polyacrylata — , - ~ 


Oct  10.  1965 
Od  21.  1985 
Od  11.  1965 
Oct  5.  1985 
"Do 
Do 
Od  9.  1985 
Od  7.  1865 
Oct  28.  1965 
Oct  17.  1965 
Od.  23.  1985 
Oct  21.  1985 
Oct  29.  1985 
Nov  7.  1965 
Nov  5.  1965 
Oct  31.  1965 
Do 
Do 
Od  24.  1985 

Do 
Oct  25.  1985 

Do 
Od  26.  1985 

Do 
Od  27,  1965 

Do 
Oct  28,  1985 

Do 
Nov  1.  1985 
Nov  4,  1965 
Do. 
Do 
Nov   10.  1985. 
Nov  6.  1965 
Nov  18.  1965. 
Nov.  11.  1 
Nov.  17.  1965. 
Dac  2.  1965 
Nov  25.  1965 
Oct  7.  1965 
Oct  11.  1965. 
Nov.  11.  1965. 
Oct  3,  1965 
Oct  28,  1985. 
Oct  8.  1985 


V.  16  Premanufacture  Notices  for  Which  the  Review  Period  Has  Been  Suspended 


PMNNo 


P  84-861 
P  85-1013 
P  85-1051 
P85-1189 
P  85-1302 
P  85-1307 
P  85-1316 
P  85-1318 
P  85-1335 
P  85-1337 
P  85-1341 
P  85-1342 
P  85-1408 
P  65-1420 
P  86-87 
P  86-131 


Identity/Generic  name 


Genenc  name:  ModHied  polymer  ol  styrene  with  alkyl  acrylate  and  alkyl  methaoylalaa.. 

Genenc  name:  Aliphatic  dwrethane  aoytate  ester ~ — 

Starch.  2-hydroxy-3-(trimethylammonia)  propyl  eltier,  cNorida,  phoaphale 

2.8utanone.  CO  (ethenyl  methyl  silylene)  dioxime,  (E-Z) 

Generic  name  Functonal  alkyl  methacrylate 

Genenc  name:  Alkenoic  acid,  msubsututed-benzyl  dbubstituled  phenyl  esler.. 


Generic  name:  2-Naphthalenesullonic  actd,  6-acetamido-44tydroxy-[substitutedlazo.  1:2  metal  cottiplex.  Inaodkim  aaM . 

Genenc  name:  Functional  poiyurethane  from  potyalkylene  oxide,  akpttatic  diisocyanate  and  sut»tituted  alkanol 

Genenc  name  Oil  modified  polyester  ol  aromatic  and  dK>8aic  adds. .™. — — 

Gartenc  name:  Omega,  omega  .dialkyl  polyglycol  ethers ™ r. -~ -" ~ 

Genenc  name  Sulfonates  ol  ethoxylated  akxihols 

GerierK  name  Sut)stituted  diazo  compound , —»- 

Genenc  name  Substituted  alkyl.  alkyl  oxazolidira 1-~ — — 

Genenc  name:  Substituted  allyl  anUme .. 


Generic  name  Arylalkyi  substituted  phoaphonium  aaR... 
Generic  t»ame:  Mixed  ether — _ — ™ — 


FR 


49  FR 

50  FR 
50  FR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
50  FR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 
SOFR 


28614  (28615)  (7-13-84) 
24936  (24937)  (6-14-85) 
24938  (24941)  (6-14-85) 
30513  (30514)  (7-26-85) 

33630(8-20-85) 

33630  (33631)  (8-20-65) 
33630  (33631)  (6-20-85) 
33630  (33632)  (8-20-85) 
34189  (34190)  (8-23-85) 
34189  (34190)  (8-23-85) 
34189  (34190)  (8-23-85) 
34189  (34190)  (8-23-85) 
38194  (38195)  (9-20-85) 
38194  (38196)  (9-20-85) 
46501  (46502)  (11-8-85) 
47435  (47436)  (11-18-85) 


Data  tuapendad 


I- 


Nov 
Nov 
Nov. 
Nov 
Nov. 
Nov 
Nov 
Nov 
Nov 
Nov 
Nov 
Nov 


Nov 
Nov 


4.  1865. 
6  1965 

13.  1985. 
7.  1985 
18.  1985 

14.  1985 
1.  1985 
18.  1985 

25.  1965. 
7.  1965 

26,  1965 
7,  1965 
20.  1985 
22,  1985. 
18.  1965. 
20.  1965 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 

[FRL-3041-11 

Guidelines  Establishing  Test 
Procedures  for  tt>e  Analysis  of 
Pollutants  Under  ttw  Clean  Water  Act; 
TechnicaKAmendments 

agency:  Environmental  Protection 

Agency. 

action:  Technical  amendments. 

summary:  This  action  under  the  Clean 
Water  Act  (CWA)  section  304(h) 
amends  40  CFR  Part  136  to  add 
clarifying  footnotes  to  the  lists  of 
approved  test  procedures,  update 
method  citations  in  Tables  lA  and  IE.  to 
amend  the  incorporation  by  reference 
section  of  the  regulation  accordingly, 
and  to  correct  certain  typographical 
errors  and  omissions. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Longbottom.  Environmental 
Monitoring  and  Support  Laboratory. 
Office  of  Research  !»nd  Development. 
U.S.  Environmental  Protection  ;\gency. 
26  W.  St.  Clair,  Cincinnati.  Ohio  45268, 
Telephone  Number.  (513)  569-7308. 

EFFECTn/E  date:  June  30. 1986. 

SUPPLEMENTARY  INFORMATION:  I.  In 

Table  IB,  the  Standard  Methods 
citations  for  total  cyanide,  parameter  23 
were  transcribed  by  ElPA  in  the  wrong 
order  in  the  Octobef  m,  1964 
amendments.  TUs  ix>tice  corrects  this 
error.  In  Table  IB.  EPA  also 
inadvertently  deleted  test  procedures 
that  had  been  approved  in  1976 
amendxnsnts  to  Part  136  from  the 
amendments  published  on  October  28, 
1984.  These  tnclHde:  t4ie 
dipha^kaibaoide  ectlerimotric  procedure 
for  chromium  VI,  dissolved,  parameter 
18,  and  for  ekromiHin,  total,  parameter 
19;  the  iodometric  starch-iodide 
procedure  for  chlorine,  total  residual, 
parameter  17;  and  a  titrimetric  iodine 
method  for  sulfide,  parameter  66,  from 
the  13th  Edition  of  Standard  Methods. 
The  ammonia  nitrogen  electrode 
procedure  (Method  417E)  approved  for 
measurement  of  Kjeldahl  nitrogen, 
parameter  31  in  Table  IB,  as  ammonia 
nitrogen  is  now  also  approved  for 
ammonia  nitrogen,  parameter  4,  to 
correct  an  editorial  omission  by  EPA. 
This  notice  corrects  these  inadvertent 
deletions.  In  Table  IE,  the  parameter 


title  for  Beta-total  was  inadvertently 
•nutted  and  i»  eerrected  by  this  notice. 

II.  Clarification  has  been  requested  in 
Table  IB  for  Note  3,  and  on  the 
procedure  to  prepare  phenolic  samples 
for  distillation  if  they  have  been 
preserved  with  sulfiuic  acid.  Note  3  has 
been  editorially  restructured  to  clarify 
when  digestion  may  be  omitted  in  the 
determination  of  total  metals.  A  new 
note  (note  29)  has  been  added  to  Table 
IB  to  describe  the  procedure  for 
adjusting  sample  pH  to  4  prior  to 
distillation  for  phenols.  These 
clarifications  are  not  substantive. 

III.  The  Standard  Methods  references 
in  Tables  IB  and  IE  are  generally 
updated  to  the  16th  Edition  by  today's 
notice.  Each  approved  method  was 
carefully  reviewed  for  substantive 
changes  between  the  15th  and  16th 
Editions.  With  the  exception  of  the 
Turbidimetric  Method  for  Stilfate,  the 
16th  Edition  Methods  were  found  to  be 
technically  equivalent  to  the  approved 
15th  Edition  Methods.  Therefore,  we  are 
updating  the  Standard  Methods  citations 
to  the  16th  Edition  for  all  but  the 
Turbidimetric  Method  for  Sulfate.  Since 
the  16th  Edition  has  been  structured  to 
separately  describe  the^tandard 
addition  calibratioa  procedure  for  the 
electrode  method,  both  the  ammonia 
and  Kjeldahl  nitrogen  citations  have 
been  modified  to  cite  Methods  417E  and 
417F.  These  changes  are  not  substantive. 

IV.  References  in  Table  IB  and  IE  to 
American  Standards  for  Testing  and 
Materials  (ASTM),  U.S.  Geological 
Survey  (USGS),  and  Association  ol 
Official  AnalyUcal  Chemists  (AOAC) 
have  also  been  updated  where 
appropriate  to  ^emost  recent  editions. 

The  list  of  references  incorporated 
into  this  regulation  has  been  expanded 
to  include  die  13th  Edition  of  Standard 
Methods  and  to  add  the  16di  Edition  of 
Standard  Methods  to  support  the 
tttrimetrie  iodine  method  for  sulfide, 
discussed  above,  and  revised  to  reflect 
the  updated  citations. 

V.  In  Appendix  B,  of  Part  136,  die  last 
sentence  imder  reporting  contraditrta  the 
procedure  described  in  the  Appendix 
due  to  inadvertent  editing  by  EPA.  This 
notice  corrects  the  sentence  to  be 
consistent  with  the  procedure. 

VI.  The  remaining  amendments  in  lids 
notice  are  very  minor  and  are 
typographical  or  editorial  in  nature. 
Table  IB  and  die  notes  to  this  Tabke 
have  been  reprinted  in  their  entirely  for 
the  convenience  of  the  user. 


VH.  The  Administrative  Procedures 
Act  5  U.S.C.  551,  et  seq..  authorizes  an 
agency  to  forego  notice  and  comment  on 
rulemaking  when  the  agency  for  good 
cause  finds  that  notice  and  public 
procedure  thereon  are  impracticable, 
unneccessary  or  contrary  to  the  public 
interest.  EPA  believes  that  notice-  and 
comment-  on  these  technical 
amendments  is  unnecessary  because 
many  of  these  errors  were  pointed  out 
by  the  public;  to  Benefit  the  public,  then 
the  errors  should  be  corrected  as  soon 
as  passible.  Therefore,  notice  and  public 
procedure  is  impracticable, 
uiuKcessary,  and  contrary  to  the  public 
interest  and  does  not  apply  to  this 
Technical  Amendment  notice. 

Vni.  Executive  Order  12291  requires 
each  Federal  agency  to  determine  if  a 
regulation  is  a  major  rule  as  defined  by 
the  order  and  to  prepare  and  consider  a 
regulatory  impact  analysis  for  such 
ruin.  This  technical  amendment  is  not  a 
major  regidatory  action  because  it  will 
not  have  a  major  financial  or  adverse 
impact  on  the  community. 

The  Regulatory  Flexibility  Act 
reqtiires  (5  U.S.C.  601  et  seq.)  EPA  to 
consider  the  effect  of  regulations  on 
small  entities.  This  technical 
ameadment  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
systems. 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq.)  seeks  to  minimize 
the  reportiBg  burden  on  the  regulated 
community,  as  well  as  minimize  the  cost 
of  federal  information  collection  and 
dissemination.  The  technical 
amendments  does  not  change  the 
reporting  burden. 

Dated:  June  la  1986. 
Nocbert  lawonki. 

Acting  Assistant  Administrator,  Office  of 
Reaearch  and  Development  (RD-672). 

PART  136— {AMENDED] 

The  following  technical  amendments 
are  made  to  40  CFR  Part  136. 

1.  The  authority  citation  for  40  CFR 
Part  136  continues  to  read  as  follows: 

Authority:  Sees.  301,  304(h),  307.  and  SOl(a) 
Pub.  L  98-^7.  Stat.  1566,  et  seq.  (33  U.S.C. 
12S1.  »t  mq.)  (the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  as  amended 
by  the  Clean  Water  Act  of  1977.) 

2.  ki  S  136.3,  Table  IB  is  revised  to 
reed  as  follows: 

|tM,S    MentHleation  of  tact  procadures. 
•        *        •         •         • 

cow 
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Table  ts  -usr  or  a^miovco  inohcamc  tcst  phoceoumcs 


Relersncs  (Matttod  No.  of  P>9«| 


Paramctar  and  Units 

Mathod 

EPA 

1979 

Std 

Mathods 
1 6th  Ed. 

ASTM 

uses- 

1 .  Acidity,  as  CaCOi 
mg/U 

Elaarometric  and  point 
or  phanolphthatain 
and  point. 

305.1 

402(4.a) 

01067-82(E) 

— 

2.  Alkalinity,  ss  CaCOh 
mg/L 

Elactromatric  or 
colorimatric  titration 
to  pH  4.5.  manual,  or 
Automated 

310.1 
310  2 

403 

01067-8218) 

1-1030-84 
>- 2030-84 

3.  Aluminum— Total* 
mg/L 

Oigostion'  fotlowad  by 
AA  direct  sspirsiion, 
AA  (urnaca. 

202.1 
202.2 

303C 
304 

- 

1-3051-84 

Otnar 


33014» 


4.  Ammonia  (as  N), 
mg/L 


Inductivaty  couplad 

plasma,  or  — 

Cotorimatric  (Erichroma  —  . 
cyanirM  R). 

Manual  distillation  (at  pH 

9.5)*.  followed  by  350.2 

Nesslerization,  350.2 

Titration.  350.2 

Elearode.  350.3 

Automated  phenata  or  350. 1 

Automated  electrode.  — 


3068 


41 7A 

41 7B 

4170  — 

417EorF       01426-79(0) 

41 7G  01426-79(0 


D1426-79(A) 


9 

I-3520-84 

1-4523-84 


200.7* 


33.057» 
33.057' 


Notes 


5.  Antimony — Total'. 
mg/L 


6.  Arsenic— Total*, 
mg/L 


7.  Barium— Total*, 
mg/L 


8.  Beryllium— Total*. 
mg/L 


9.  Biochemical  oxygen 
demand  (BODi). 

I  mg/t 

10.  Boron — Total.  mg/L 

I 

11.  Bromide.  mg/L 


Digestion*  followed  t>y 
AA  direct  aspiration. 
AA  furnace,  or 
Inductively  coupled 
plasma 


204  1 
204.2 


Digestion*  followed  by  206.5 

AA  gaseous  hydride.  206.3 

AA  furnace.  ^.2 

Irtductively  coupled  ^ 

plasma,  or  — 

Colorimetric  (SDOC)  206.4 


Digestion*  followed  tty 
AA  direct  aspiration,         208.1 
AA  furnace,  or  208.2 

Inductively  coupled 
plasma  — 

Digestion*  followed  t>y 

AA  direct  aspiration.  2 1 0. 1 

AA  furnace.  210.2 
lr>ductively  coupled 

plasma,  or  — 

Colorimetric  (alumirwn).  — 


Dissolved 

Oxygen  Oeplietion.  405.1 

Colorimetric  (curcumin).       212.3 
or  Inductively  Coupled 
plasma.  — 


303A 
304 


303E 
304 


3078 


303C 
304 


303C 
304 


309B 


200.7* 


02972-84(8) 


D2972-84(A| 


D3654-84(A) 


1-3062-84 
1-3060-84 
1-3084-84 

J 
1-3095-84 


200.7* 


200.7* 


200.7* 


Titrimetric 


320.1 


507 

— 

(-1578-78' 

33.019*.  p.  17« 

404A 

— 

1-3112  84 

— 

— 

- 

200.7* 

.. 

01246-92(0 

1-1125-84 

p.S44» 
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12.  C«<Jmium— Total*. 
mg/L 


MMhod 


OigMtion'  foilovwvd  bY 
AA  diract  aspiration. 


213.1 
213.2 


AA  furnaca. 
Inductivaly  couplad 
plasma.  — 

Voltamatry"'.  or  — 

Colonmatric  (Oithizona).       — 


Rafaranca  (Matnod  No.  or  Paga) 


Std. 
EPA  Mathodt 

1979  18th  Ed.  ASTM 


USGS' 


Othar 


303AorB      03557-84<A  or  B)     1-31 35-84  or       33  089'.  p  37* 

1-3136-84 
304  —  - 


3108 


03557-84(0 


200.7* 


13.  Calcium— Total'. 

mg/L 


Digestion'  followad  by 
AA  diract  aspiration.  215-1 

Inductively  coupled 
plasma,  or  — 

Titrimatnc  (EOTA).  215.2 


3b3A  D511-84<8»  1-3152-84 


31 1C  D511-84(A) 


20a7* 


14   Carbonaceous  bio- 
chemical oxygen 
demand  (CBOOs). 
mg/L" 

1 5.  Chemical  oxygen 
demand  (COO). 
mg/L 


16.  Chloride.  mg/L 


17.  Chlorine— Total 
.  residual.  mg/L 


18.  Chromium  Vt 
dissolved,  mg/L 


Dissolved  Oxygen 
Depletion  with 
nitrification  inhibitor. 


Titrimatric  or. 


Spectrophotometric, 
manual  or  automated. 


410.1. 
410.2.  or 
410.3 

410.4 


Titrimetrlc  (silver  nitrate)  — 

or  (Mercuric  nitrate),  or  325. 3 

Colorimetric.  mamjal  or  — 

Automated  325.1.  or 

(ferricyanide).  325.2 

Titrimatric 

Amperometric  direct  330.1 

Starch  and  point  diract.  330.3 

Back  titration  either 

end  point'*,  or  330.2 

DPO-FAS;  330.4 

Spectrophotometric.  DPO.  330.5 

Of  Electrode.  — 

0.45  micron  filtration 
followed  by 
AA  chelation-axtraction.  218.4 

or  Colorimetric 

(Oiphenylcarbazide).  — 


507(5.e.6»        — 


50eA 


407A 
407B 

407D 


408C 
408A 


4088 
408D 
408E 


3038 


01252-83 


0512-81(8) 
D5 12-8 1(A) 
0512-81(0 


D1253-76<A) 
01253-76(8) 
Part  18.3 


1-3560-84-or        33.034',  p.  1 7« 
1-3562-84 


1-3561-84 

1-1183-84 
1-1184-84 
1-1187-84 
1-2187-84 


1-1232-84 
1-1230-84 


Notes  12  or  13 


33.067' 


Note  15 


3078' 


19.  Chromium— Total'. 
mg/L 

Digestion'  followed  by 
AA  direct  aspiration. 
AA  chelation- 

218.1 

303A 

D1687-84(D) 

1-3236-84 

33.08! 

axtraction. 

218  3 

303B 

— 

"■* 

AA  furnace. 

218.2 

304 

— 

t 

Inductively  coupled 

. 

20a7« 

plasma,  or 

"" 

" 

Colorimetric 

(Diphenylcarbazide). 

— 

31 2B 

01687-844A) 

20.  Cobalt— Total'.  mg/L 

Digestion'  followed  by 
AA  direct  aspiration. 

219.1 

303AorB 

D3S58-84<A  or  8) 

1-3239-84  or 
1-3240-84 

p.37» 

AA  furnace,  or 

219.2 

304 

— 

— 

Inductively  coupled 

\ 

200.7* 

plasma. 

■• 

««M 
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TABLE  IB  -UST  OF  APPNOVEO  MOMGANtC  TEST  PNOCCOUHES— CONnHtUCO 


Parameter  end  Units 


Method 


21.  Color,  platinum  cobalt  Colorimetric  (ADMI),  or 
units  or  dominant  (Platinum  cobalt),  or 

wavelength,  hue.  Spectrophotometric. 

luminance,  purity. 


22.  Copper— Total'. 
mg/L 


23.  Cyanide— Total. 
mg/L 


Digestion'  followed  by 
AA  direct  aspiration, 

AA  furnaca. 
Inductively  coupled 
plasma, 
Colorimetric 
(Naocuproine).  or 
(BicirKhonirtata). 

Manual  distillation  with 
MgCli  followed  by 
Tlinmetric,  or 
Spectrophotometric, 
manual  or 
Automated.'* 


Reference  (Method  No  or  Page) 


Std. 
EPA  Methods 

1979  16th  Ed.  ASTM 


USGS* 


Other 


110.1 
110.2 
110.3 


220.1 
220.2 


335.2 
335.3 


2040 
204A 
2048 


1-1250-84 


303AorB      01688-84(0  or  E)     1-3270-84  or 

1-3271-84 
304        .  —  — 


313b\^      01 


4128 
41 2C 

4120 


688-84(A) 


D2036-82IA) 
02036-82(A) 


1-3300-84 


Not«17 


33  OBgi.  p.37« 

200.7* 
Note  18 

p.22* 


24.  Cyanide  an>enable  to     Manual  distillation  with 
chlorination,  mg/L        MgCU  followed  by 
t it ri metric  or 
I  spectrophotometric 


335.1 


25.  Fluoride— Total, 
mg/L 


Manual  distillation*  — 
followed  by 

Electrode,  manual  or  340.2 

Automated,  — 

Colorimetnc  (SPADNS).  340.1 
or  Automated 

complaxorM.  340.3 


26.  Gold— Total*.  mg/L       Digestion'  followed  by 

AA  direct  aspiration,  or     231.1 
AA  furnaca.  231.2 


412F 

41 3A 
4138 
41 3C 
41 3E 


02036-82(8) 


01179-80(8) 
D1179-80(A) 


303A        i      - 
304  — 


1-4327-84 


27.  Hardrtess- Total,  as 
CaCOa.  mg/L 


28.  Hydrogen  ion 
(pH).  pH  units 


Automated  colorimetric,       1 30. 1 
Titrimetric (EDTA).  or  1 302 

Ca  plus  Mg  at  their 
carttonataa.  by  irtductivety 
coupled  ptaama  or  AA 
direct  aspiration.  (Sa« 
Param«iers  13  artd  33.)        ,. 

Electrometric.  150.1 

measurement,  or 

Automated  electrode.  — 


3148 


01126-80 


1-1 338-84 


423  D1293-84(Aor8)     1-1586-84 


33.082' 


33006' 
Note  20 


29.  Iridium— Total*. 
r»>g/L 


Digestion'  foftowed  by 
AA  direct  aspiration,  or     235. 1  303A 

AA  furnace.  235.2  304 


30.  Iron— Total*,  mg/L 


Digestion'  followed  by 
AA  direct  aspiration. 
AA  furnace. 
Inductively  coupled 
plasma,  or 
Colorimetric 
(PherMnthrolif>e). 


236.1 
236.2 


303AorB     01068-84(Cor  D)     1-3381-84 
304  -  — 


31SB  D1068-84<A) 


33.0e9> 

200.7* 
Note  21 


23696 
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Tabu  «  -usT  OF  Apmovco  inoagamk  test  pmoceoumes— continued 


R«f«r««K«  (MMhod  No.  or  Pago) 


Std. 

EPA 

Methods 

Paramatw  and  Units 

Method 

1979 

16th  Ed. 

ASTM 

USGS' 

Other 

31.  Kjoldahl  nitrogon— 

Digestion  and  distillation 

351  3 

420Aor8 

03S90-844A) 

.. 

Total,  (at  H).  mfl/L 

fotlowed  by 

, 

Titration. 

351  3 

41 7D 

03S90-844A) 

— . 

33.051* 

Nesslerization. 

3513 

41 78 

03590-84(A) 

— 

Electrode. 

351.3 

417EorF 

— 

— 

Automated  pherute. 

351  1 

— 

— 

1-4551-78' 

Semi-automated  block 

digestor.  or 

3512 

— 

03S90-84(A| 

— 

^ 

Potentiometric. 

351.4 

— 

D3S90-844A) 

— 

• 

32.  Laad— Total*.  mg/L 

Digestion*  followed  by 

AA  direct  aspiration. 

239  1 

303A  or  B 

D3SS9-8S<A  or  8) 

1-3399-84 

33089* 

AA  furnace. 

239.2 

304 

— 

— 

Inductively  coupled 

plasma. 

— 

— 

— 

— 

200.7* 

Voltametry'o.  or 

— 

— 

D3559-85(C) 

— 

Coionmetric  (Oitf^izone). 

— 

3168 

— 

— 

33.  Magnasium— Total*. 

Digestion*  followed  by 

mg/L 

AA  direct  aspiration. 
Inductively  coupled 

242.1 

303A 

0511-84(8) 

1-344784 

33.089* 

plasma,  or 

— 

— 

— 

— 

200.7« 

Gravtmetnc 

— 

3188 

D5 11 -77(A) 

— 

34.  Manganasa— Total*. 

Digestion*  followed  by 

mg/L 

AA  direct  aspiration. 

243.1 

303Aor8 

0858-84(8  or  C) 

1-3454-84 

33.089* 

AA  furnace. 

*243  2 

304 

— 

— 

Inductively  coupled 

plasma,  or 

— 

— 

— 

~ 

200.7* 

Colorimetric 

(Persulfate).  or 

— 

3198 

0858- 84(A) 

— 

.      33.126* 

(Periodate) 

— 

~ 

— 

— 

Note  22 

35    Mercurv-Toul*. 

Cold  vapor,  manual  or 

245.1 

303F 

D3223-80 

1-3462-84 

33.095* 

mg/L 

Automated. 

245.2 

— 

— 

— 

36.  Molytxlonum— 

Total*.  mg/L 

AA  direct  aspiration. 

246.1 

303C 

— 

1-3490-84 

AA  furnace,  or 

2462 

304 

— 

— 

IrKluctively  coupled 

plasma. 

— 

— 

— 

— 

200.7* 

37.  Nickal— Total*. 

Digestion*  followed  by 

mg/L 

AA  direct  aspiratiorv 

249.1 

303Aor8 

01886-84(CorO) 

1-3499-84 

AA  furnace. 

249.2 

304 

— 

— 

Induaiveiy  coupled 

- 

plasma,  or 
Colorimetric 

"" 

— 

— 

" 

200.7* 

(Heptoxime). 

— 

3218 

— 

— _ 

38.  Nitrate  (as  N).  mg/L 

Colorimetric  (Brucii>e 
sulfate),  or 

Nitrate-nitrite  N  minus 
Nitrite  N  (See  parameters 
39  and  40). 

352.1 

0992-71 

33  063*.4190<«. 
p28« 

39.  Nitraio- nitrite  (as  N). 

Cadmium  reduction. 

mg/L 

Manual  or 

3533 

41 8C 

03867-85(8) 

— 

Automated,  or 

353.2 

418F 

03867-85(A) 

I-454S-84 
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TABLE  IB  -LIST  or  APPf^OVEO  INONGANIC  TEST  PftOCEOURES-CONDNVlEO' 


Parameter  and  Uniu 


Method 


43.  OrgarMC  nitrogen 
(as  N)  mg/L 


44.  Orthophosphate 
(as  P).  mg/L 


45.  Osmium— Total*, 
mg/L 


Total  KjeWahl  N 
(Parameter  31)  minus 
ammonia  N 
(Parameter  4.) 

Ascorbic  acid  method. 

Automated  or  365. 1 

Manual  single  reagent.  365.2 

or  Manual  two  reagent.  365.3 


Reference  (Method  No.  or  Page) 


Sid. 
EPA  MetheMs 

1979  lethEd.  ASTM 


40. 

Nitrite  (as  N).  mg/L 

Spectrophotometric. 
Manual  or 
Automated 
(Oiaiotization). 

354  1 

419 

41. 

Oil  and  grease- 
Total  recoverable. 
mg/L 

Gravimetric  (extraction). 

413.1 

603A 

42. 

Organic  carbon- 
Total  (TOC).  mg/L 

Combustion  or  oxidation. 

415.1 

505 

424G 
424F 


Digestion*  followed  by 

AA  direct  aspiration,  or     252.1  3030 

-  AA  furnace.  "*  252.2  304 


USGS< 


01254-67  — 

—  M540-84 


02579-8S(A  or  8) 


Other 


D515-82(A) 


1-4601 -84 


Note  24 


33.044*.  p.4** 


33.116* 
33.111* 


46.  Oxygen,  dissolved, 
mg/L 


47.  Palladium— Total*. 
mg/L 


48. '  Phenols.  mg/L 


Winkler  (Azide 
modification),  or 
Electrode. 


380.2 
360.1 


Digestion*  followed  by 
AA  direct  aspiration,  or     253. 1 
AA  furnace.  253.2 


Manual  distillation** 
followed  by 

Colorimetric  (4AAP) 

manual,  or 

Automated**. 


420.1 


420.1 
420.2 


4218 
421 F 


0888-81(0 


1-1575-78' 
1-1576-78' 


D1783-80(Aor8)        - 


33.028* 

P.S27* 
P.S28* 

Note  26 
Note  26 


49.  Ptwsphorus 
(elemental)  mg/L 

50.  Phosphorus— Total. 
mg/L 


51.  Platinum— Total*. 
■mg/t 


Gas-liquid 
chromatography. 

Persulfate  digestion 
followed  by 
Manual  or 

Automated  ascorbic 
acid  reduction,  or 
Semi-automated  block 
digestor. 


365.2 

365.2  or 

365.3 

365.1 


365.4 


424aill) 

424F 

424G 


Digestion*  followed  by 
AA  direct  aspiration,  or     255.1  303A 

AA  furnace.  255.2  304 


D515-82(A) 


1-4600-84 


Note  27 
33.111* 

33.116* 


52.  Potassium— total*. 
mg/L 


Digestion  foltowed  by 
AA  direct  aspiration. 
IrMiuctively  coupled 
plasma 

Flame  photometric,  or 
Colorimetric 
(CotMltinitrsie). 


258.1 


303A 
3228 


01428-82(A) 


1-3630-84  '53.103* 

—  '    200.7* 

_  3178'*- 
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TA8U  lt.-U$T  Of  AfWWJVEO  INOMGAWC  TEST  MOCEOUBES-CONTJNUED 


*  Ptramctar  and  Unit* 


53.  RMidtM— Total. 
mfl/L 

64.  Raaidua— filtarabta. 

55.  Rasidua — nontiltar- 
aWe.  (TSSK  mg/L 

56.  Residti*— Mtt4Mt>i«. 

57.  RasKiu*— volatila. 
mg/L 

58.  Rhodium— Total*. 
mg/U 


Method 


Gravimatnc  1 03- 1 0S<*C       1 602 
pott  washing  of  residua. 

Voiumatric  (Imhoff  cona)      160.S 
or  grsvimatric 


Gravimatric.  550^. 


160.4 


Oigastion*  followad  by 
AA  direct  aspiration,  or     265. 1 
AA  furnace.  265.2 


Reference  (Method  No.  or  Page) 


Std. 
EPA  Methods 

1979  16th  Ed.  ASTM 


USGS< 


Other 


Gravimetric  103-105"»C.      160.3  209A 


GravMfiwrK:.  180"C.  1601  2098 


209C 


209E 


2090 


303A 
304 


(-3750-94 


1-1750-84 


1-3765-84 


1-3753-84 


59.  Ruthenium — TotaP. 
mg/L 


Digestion*  followed  by 
AA  direct  aspiration,  or    267.1  303A 

AA  furnace.  267.2  304 


60   Selenium— TotaP. 
mg/L 


61.  Silica— Dissolved. 
mg/L 


62.  Silver— Total" 

mg/L 


63.  Sodium — Total*. 
mg/L 


64.  Specific  conductarKe. 
micromhos/cm  at 
25'C 

65.  Sulfate  (as  S0«). 
mg/L 


Digestion*  followed  by 
AA  furnace.  270.2 

Inductively  coupled 
plasma,  or  — 

AA  gaseous  hydride.         270.3 

0.45  micron  filtration 
followed  by 

Colorimetric.  Manual  or    370.1 

Automated  (Molybdo- 

silicate).  or  — 

Inductively  coupled 

plasma.  — 

Digestion*  followed  by 
AA  direct  aspiration.         272.1 
AA  furnace.  272.2 

Colorimetric 

(Dithizorwl.  or  — 

Inductively  coupled 
plasma.  — 

Digestion*  followed  by 
AA  direct  aspiration.         273.1 
Indwctiveiy  coupled 
plasma,  or  — 

Flame  photometric.  — 

Wheatstone  bridge.  120.1 


Automated  colorimetric  375.1 
(barium  chloramlata). 

Gravimetnc  or  375.3 

Turbidimetric.  375.4 


304 
303E 

42SC 


20a7* 


038S9-84^A) 


0859-80(8) 


t-3667-84 

1-1700-84 
1-2700-84 


303AorB  — 

304  — 


303A 

3258 
205 


0142882(A)  — 

01125-82(A)  1-1780-84 


200.7* 


1-3720-84 

33.089*.  p.37« 

— 

3198'« 

— 

200.7* 

1-3735-84 

33.107* 

,„^ 

200.7* 

33.(X>2' 


426AorB      D516-82(A) 
-  0516-82(8) 


33.124* 
426C" 
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TABLE  IB  -UST  OF  APPROVED  INOPCANIC  TEST  PROCEOUPES-CONTtMUEO 


Reterei^e  (Method  No.  or  Page) 


Parameter  and  Units 


Method 


EPA 
1979 


Std. 
Methoda 
16th  Ed. 


ASTM 


USGS* 


Other 


66.  Sulfide  (as  S).  mg/L 

Titrimetric  (iodine)  or 
Colorimetric  (methylene 
blue). 

378.1 
376.2 

4270 
427C 

— 

1-3840-84 

228A*« 

67.  Sulfite  (as  S0>). 
mg/L 

Titrimetric  (iodine- 
lodate. 

377.1 

428A 

01339-84(0 

— 

68.  Surfactants.  mg/L 

Colorimetric  (methylene 
blue). 

425.1 

5128 

02330-82(A) 

—       •H    * 

69    Temperature.  "C. 

Thermometric. 

1701 

212 

— 

— 

Note  31 

70.  Thallium— Total*. 
mg/L 

1 

Digestion*  followed  by 
AA  direct  aspiration. 
AA  furnace,  or 
Inductively  coupled 
plasma. 

279.1 
2792 

303A 
304 

— 

• 

200.7* 

71.  Tin— Total*.  mg/L 

Digestion*  followed  by 
AA  direct  aspiration,  or 
AA  furnace. 

282.1 
282.2 

303A 
304 

V 

1-3850-78' 

72.  Titanium— Total*. 

Digestion*  followed  by 

72. 

Titanium— Total*. 

Digestion*  followed  by 

mg/L 

AA  direct  aspiration,  or 

283.1 

303C 

— 

\ 

AA  furnace. 

283.2 

304 

^ 

73. 

Turbidity.  NTU 

Nephelometric. 

180.1 

214A 

01889-81 

74. 

Vartadium.  Total*. 

Digestion*  followed  by 

mg/L 

AA  direct  aspiration, 

286.1 

303C          , 

—  • 

AA  furnace. 

286.2 

304 

— 

Inductively  coupled 

plasma,  or 

— 

— 

— 

Colorimetric 

(Gallic  acid). 

— 

3278^ — - 

~Cm73-84(A) 

75. 

Zinc— Total*.  mg/L 

Digestion*  followed  by 

J 

AA  direct  aspiration. 

289.1 

303Aor8 

D1691^i4<J 

AA  furnace. 

289.2 

304 

— 

IrHJuctively  coupled 

plasma,  or 

— 

— 

— 

Colorimetric       .^^ 

(Dithizor^e)  or  •     .? 

— 

328C 

— 

(Zinc  on). 

~" 

"" 

^~ 

1-3860-84 


or  0)     1-3900-84 


200:7* 

<33.089*,  p.37» 
200.7* 
Note  32 


'"Methods  for  Analysis  of  Inorganic  Substances  In  Water  and  Fluvial  Sedimentt."  U.S.  Department  of  the  Interior.  U.S.  Geological  Survi»y. 
Open-File  Repon  85-495.  1986.  unless  othervwse  stated.  ^ 

'•OMiclal  Methods  of  Analysis  of  the  Association  of  Official  Analytical  Chemists."  methods  manual.  14th  ed.  (1985). 

*For  the  determination  of  total  metals  the  sample  is  not  filtered  before  processing.  A  digestion  procedure  is  required  to  solubiliie  suspended 
material  and  to  destroy  possible  organic- metal  complexes  Two  digestion  procedures  are  given  in  "Methods  for  Chemical  Analysis  of  Water 
and  Wastes.  1 979."  One  (Section  4. 1  3).  is  a  vigorous  digestion  using  nitric  acid.  A  less  vigorous  digestion  using  nitric  and  hydrochloric  acids 
(Section  4.1.4)  is  preferred;  however,  the  analyst  should  be  cautioned  that  this  mild  digestion  may  not  suffice  for  all  sample  types. 
Particularly,  if  a  colorimetric  procedure  is  to  be  employed,  it  is  necessary  to  ensure  that  all  organo- metallic  bonds  be  broken  so  that  the  metal 
is  in  a  reective  stete.  In  those  situations,  the  vigorous  digestion  is  to  be  preferred  making  certain  tf»at  at  no  time  does  the  sample  go  to  dryness. 
Samples  containing  large  amounts  of  organic  materials  would  also  benefit  by  this  vigorous  digestion.  U^e  of  the  graphite  furnace  technique. 
inductively  coupled  plasma,  as  well  as  determinations  for  certain  alemenu  such  as  arsemc.  the  noble  metals,  mercury,  selenium,  and 
titanium  require  a  modified  digestion  and  in  all  cases  the  method  write-up  should  be  consulted  for  specific  instruction  and/or  cautions. 

NOTE:  If  the  digestion  included  in  one  of  the  other  approved  references  is  diHerent  then  the  above,  the  EPA  procedure  must  be  used. 

Dissoh^ed  metals  are  defined  as  those  constituents  which  will  pass  through  a  0.45  micron  membrane  filter.  Following  filtration  of  the  sample. 
the  referenced  procedure  for  total  metals  must  be  followed  Sample  digestion  for  dissolved  metals  may  be  ommed  for  AA  (direct  espiration  or 
graphite  furnace)  and  ICP  analyses  provided  the  sample  solution  to  be  analyzed  meets  the  foWowing  criteria. 
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«.  hat  ■  lovw  coo  «20) 

b.  ■•  wiwbtiv  tr«nto«r«nt  with  a  turbxlitv  maaauramant  o<  1  NTU  Of  l«M. 

c    la  coiorlaai  with  no  parcaptabta  odor,  and 

d.  •■  al  ona  liquid  phaaa  and  fraa  of  particulata  or  toapaod^l  mattar  following  acidification. 

•Tha  t\M  fM  of  M«hod  200  7.  ••»nd«etiv«fvCoop*ad  Waama  Atotntc  £m«aioo  Spactromatric  Mathod  for  Traca  Elamant  Analytn  of  Watar  and 

•m"IVi  d/a' ilulJlon"  *  ou2u^^*.f  Mmpl7abH^  data  on  rapraaantatty*  aftluant  Mmp4at  ara  on  comptny  «!•  to  show  that  thia  praliminary 
diatillation  stao  .t  not  nacaaaary,  howavar,  manual  diatillation  «mII  ba  raquirad  to  raaolva  any  controvartiaa.  »       .     .         „ 

.immoma  H^^T^  El-ctrodl  Mathod.  Indu.tnal  Mathod  Numbar  379-75  WE.  datad  Fabru.ry  t9.  1976,  Tachn.con  AutoAn.lyiar  II. 
Tachnicoolndu>tria«Sv»««'"«.Tarrytown.  NY.  10591  ..  c^;™.-,.  ••ii«tf:c -nA/m 

Tha  approvad  mathod  •*  that  c.ted  m    Mathodt  for  Datarmination  of  Inorganic  Subatancaa  in  Watar  and  FluviaJ  Sadimanta.  USGS  TWHI. 

.J^rfc.nT,!!^n'll  S«n31rd  on  Photographic  Procaaamg  EHIuat>...  Apr  i  1975.  Avail.bia  from  ANSI.  1*30  Broadway.  H^  York.  NY 

'•^a'acted  Analytical  Mathoda  Approvad  and  Citad  by  tha  United  Stataa  Environmamal  Protaction  Agancy."  Supp»««naftt  to  tha  Fiftaanch 
Edition  of  Standtrxt  Mtihoda  for  th*  Exammtion  of  Wator  and  Wastawatar  (1 981 ). 

"Tha  uaa  of  normal  and  diffarantial  pulsa  voltaga  ran»p«  to  itKraasa  »anwth«y  and  raaolution  is  accaptaWa.  

•  'Carbonaceous  biocham.cal  oxygon  damand  (C80D J  must  not  ba  conf u«ad  with  tha  traditional  BOO,  tast  which  maasuras  total  BOD  Tha 
addition  of  tha  nitrification  inhibitor  is  not  a  procedural  option,  but  must  ba  included  to  rapon  tha  CBOO,  parameter  A  discharger  whose 
permit  requires  raponing  the  traditional  800,  may  not  use  a  mtrifieatioii  mhibrtor  in  tha  procedure  for  raporting  the  results.  Only  whan  a 

discharger  $  permit  specifically  states  CBOO,  is  required,  can  tha  parmmea  report  data  using  '^."'"'♦'««'«J '"r'^""'- ,.,  „„  ty  77iLin 
woiC  Chemical  Oxygen  Demand  Mathod.  Oceanography  international  Corporation.  51 2  Wast  Loop.  P.O.  B<»  2980  College  Station.  TX  77^ 

''Chemical  Oxygen  Oemand.  Method  8000.  Hach  Handbook  of  Water  Analysis.  1 979.  Hach  Chemical  Company.  P  0.  Box  389.  Lovaland.  CO 

80537 
'The  back  titration  method  will  be  used  to  resolve  controversy.  ^  »../»..  m 

•»Or.on  Research  Instruoion  Manual.  Residual  Chlorine  Electrode  Model  97-70.  1977.  Orion  Research  Incorporated.  840  Memorial  Drive. 

Cambridge.  MA  02138.  ..^e^.         iot« 

•The  approved  method  is  that  cited  in  Standard  Methods  for  ttta  Examination  of  Watar  and  Wastawatar.  1 4th  t«l'«'0"-  J  ^^B- 
"National  Council  of  tha  Paper  Industry  for  Air  and  Stream  Improvement  (Inc.)  Technical  Bulletin  253.  December  1971. 
'HTopper.  Biocinchoinata  Method.  Method  8506.  Hach  Handbook  of  Water  Analysis.  1 979.  Hach  Chemical  Company.  P  0  Box  389.  Lovaland. 

'.AheMhe  manual  distillation  is  completed,  the  autoanalyief  manifoWs  in  EPA  Methods  335.3  (cv«"jf«><>' «0^2  (p|ienols)  are^^^^^ 
connecting  the  re-sample  line  directly  to  the  sampler.  When  using  the  manifold  setup  shown  in  Method  338.3,  the  buffer  B.2  should  be 
raolaced  with  the  buffer  7  6  found  in  Method  335.2.  ...         ■• 

^Hydrogen  Ion  (pH)  Automated  Electrode  Method.  Industr^l  Method  Number  378-75WA.  October  1976.  Technicon  Auto-Analyiar  M. 
TechniconlndustnalSystems,TarrYtovim.  NY  10591.  „««,««.        i  «h  rn  ook'jt 

>'lron.  1.10-Phenanthrollne  Method.  Method  8008.  1980.  Hach  Chemical  Company,  P.O.  Box  389.  Lovaland.  CO  80537. 

"Manganese.  Penodate  Oxidation  Method.  Method  8034.  Hach  Handbook  of  Wastewater  Analysis.  1979.  pages  2-1 13  and  2-117,  Hach 

»JGS"a.'B?Sin%..°-M«h^  for  Analysis  of  Organic  Substances  in  Water."  U.S.  Geological  Survey  Techniques  of  Water-Resources  Imr.. 
book  5.  ch.  A3,  page  4  (1 972). 

"Nitrogen.  Nitrite.  Method  8507.  Hach  Chemical  Company.  P  0.  Box  389.  Loveland.  CO  80537. 

"Just  orior  to  distillation,  adjust  the  sulfuric-acid-preserved  sample  to  pH  4  with  1  ♦  9  NaOH.  ,.^       . 

'The  ^proved  method  is  that  c.ted  in  StandartiMatf^odsfof  tha  Examination  of  Watar  and  Wastawatar.  1  ^th  E^tion^The  colonmetric  react«n 
IS  conducted  at  a  pH  of  1 0.0  ±  0,2.  The  approved  methods  are  given  on  pp.  576-81  of  the  1 4th  Edition:  Method  51 OA  for  distillation.  Method 
51  OB  for  the  manual  colonmetric  procedure,  or  Method  51 OC  for  the  manual  spectrophotometric  procedure. 

"R.  F.  Addison  and  R.  G.  Ackman.  "Oiract  Determination  of  Elemental  Phosphorus  by  Gas-Liquid  Chromatography,     Journal  ot 

Chromatography,  vol  47.  No.  3.  pp.  421-426.  1 970.  , ,        ,,  .„^  .k,^  „.  in-rf«,u.t.  where  sihwr 

"Approved  methods  for  the  analysis  of  silver  in  industrial  wastewaters  at  concentrations  of  1  mg/L  and  above  are  inadequate  *"^«;« ''t^ 
exists  as  an  inorganic  halide.  Silver  haiides  such  as  the  bromide  and  chloride  are  relatively  insoluble  in  reagents  such  as  nitric  acid  but  are 
readily  soluble  in  an  aqueous  buffer  of  sodium  thiosulf  ate  and  sodium  hydroxide  to  a  pH  of  1 2.  Therefore,  for  levtils  of  silver  •^*«  '  '^;'>- 
20  mL  of  sample  should  be  diluted  to  1 00  mL  by  adding  40  mL  each  of  2  M  Na^^,  and  2M  NaOH.  Standards  should  be  prepar^l  in  the  same 
manner  For  levels  of  silver  below  1  mg/L  the  approved  method  is  satisfactory.  ,^  ^^^ 

'The  approved  method  is  that  cited  in  Standard  Methods  for  tha  Examination  of  Watar  and  Wastawatar.  1 5ih  Edition. 

The  approved  method  is  that  cited  in  Standard  Methods  for  tha  Examination  of  Water  and  Wastewater.  1 3th  Edition. 

"Stevens.  H.  H..  Ficke.  J.  F..  and  Smoot.  G.  F..  -Watef  Tempwature-lnfluemial  Factors.  Field  Measurement  and  Data  Presentation.  U.S. 
Geotoaical  Survey.  Techniques  of  Water  Resources  Investigations.  Book  1 .  Chapter  01,1 975.  ,     _,  _^ 

JiZincZincon  Method.  Method  8009.  Hach  Handbook  of  Water  AnaNsis.  1979.  pages  2-231  and  2-333.  HBCh  Chemical  Company,  Loveiand. 
CO  80537. 

BNJJNQ  COOC  6SS0-S(^-C 


Federal  Register  /  Vol.  51.  No.  125  /  Monday.  June  30.  1986  /  Rules  and  Regulations  23701 


3.  In  §  136.3.  Table  IE  is  revised  to 
read  as  follows: 


§  136.3    IctontlllCBtion  of  tost  proccdufM. 


Table  IE.— List  of  Approved  Radiological  Test  Procedures 


Paranwiw  and  tnM 


r 


EPA> 


Rataranc*  (itiMhod  No.  or  pagt) 


SlMl- 

■rd 


leih 
•d. 


astm 


USGS* 


1.  A^)»>a-Total.  pO  p«  IHer __. 

2.  Alphe<k)un«ng  error.  pQ  par  Mar .. 

3  Beta-Tolal.  pQ  per  Mar 

4.  Bets^IkxjrWrtg  arror.  pQ 

6.  (a)  Ra<*um-ToU.  pQ  par  Mar  _ 

(b)»»Ra.  pQ  par  Mar _ 


PioporWinal  or  sontiHatxin  counlar .. 
Proportiorul  or  sdntiNalion  counlar.. 

Proportional  counlar , 

Propontonal  counter ..  „ 

Proportional  counlar ...._ 

ScMHation  oountar _ _.. 


900.0 

AppaixlhB.. 

900.0.. 
Appsndbt  B« 


903.0.. 
903.V.. 


703 

TOf 

703 

703 

705 

706 


01943-«1 
01943-61 
Dia90-«1 
01890-61 
02460-70 
03454-79 


pp.  75  and  78.' 
p  79 

pp.  7S  wid  78.* 
p.  79. 

p.  81. 


Tabic  IE  Norts: 

■  "Prescnbad  Proceduraa  tor  Maaauramant  ol  RadkMcAMly  In  Drinlang  Water."  EPA-600/4-a0-032  (1960  update).  U.S.  Environmental  Protection  Agancy.  Auguat  1960 
'FisNnan.  M.J    and  Brown.  Eugene.  "Seleded  Methods  ol  the  US.  Geological  Survey  o<  AnalyM  ol  WaMawatert,"  U.S.  Geotogical  Swvey.  Opan-Fila  Report  78-177  (1976). 
'  The  method  iound  on  p.  75  meaaurea  only  the  dnaolved  portion  wNle  the  method  on  p.  76  meaaurea  only  the  mapandad  poman.  Tharefera.  Vie  tioo  reauNt  mual  t>e  added  to  obtain  tia 
"total." 


4.  In  i  136.3,  paragraph  (b)  is  revised 
to  restructure  the  format  for  references, 
sources,  and  costs  to  read  as  follows: 

§  136.3    Identification  of  test  procedures. 

***** 

(b)  The  full  texts  of  the  methods  from 
the  following  references  which  are  cited 
in  Tables  lA.  IB,  IC,  ID,  and  IE  are 
incorporated  by  reference  into  this 
regulation  and  may  be  obtained  from  the 
sources  identified.  All  costs  cited  are 
subject  to  change  and  must  be  verified 
from  the  indicated  sources.  The  full 
texts  of  all  the  test  procedures  cited  are 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  Room  8301, 1110  L 
Street,  NW.,  Washington,  DC  20408. 

References,  Sources,  Costs,  and  Table 
Citations: 

(1)  The  full  texts  of  Methods  601-613,  624, 
625, 1624.  and  1625  are  printed  in  Appendix  A 
of  this  Part  136.  The  full  text  for  determining 
the  method  detection  limit  when  using  the 
test  procedures  is  given  in  Appendix  B  of  this 
Part  136.  Thfi  full  text  of  Method  200.7  is 
printed  in  Appendix  C  of  this  Part  136.  Cited 
in:  Table  IB.  Note  4:  Table  IC.  Note  2;  and 
Table  ID.  Note  2. 

(2)  "Microbiological  Methods  for 
Monitoring  the  Environment,  Water  and 
Wastes."  U.S.  Environmental  Protection 
Agency,  EPA-600/»-78-^)17, 1978.  Available 
from:  ORD  Publications,  CERI.  U.S. 
Environmental  Protection  Agency,  Cincinnati, 
Ohio  45268.  Table  lA,  Note  2. 

(3)  "Methods  for  Chemical  Analysis  of 
Water  and  Wastes."  U.S.  ^vironmental 
Protection  Agency,  EPA-600/ 4-79-020. 
March,  1979.  Available  from  ORD 
Publications.  CERI.  U.S.  Environmental 
Protection  Agency,  Cincinnati,  Ohio  45266. 
Table  IB. 

(4)  "Methods  for  Benzidine,  Chlorinated 
Organic  Compounds.  Pentachlorophenol  and 
Pesticides  in  Water  and  Wastewater,"  U.S. 
Environmental  Protection  Agency,  197a 
Available  from:  ORD  Publications.  CERI,  U.S. 
Environmental  Protection  Agency,  Cincinnati, 
Ohio  45268.  Table  IC,  Note  3:  Table  ID,  Note 
3. 


(5)  "Prescribed  Procedures  for 
Measurement  of  Radioactivity  in  Drinking 
Water,"  U.S.  Environmental  Protection 
Agency.  EPA-600/4-eO-032, 1980.  Available 
from  ORD  Publications,  CERI,  U.S. 
Environmental  Protection  Agency,  Cincinnati, 
Ohio  45288.  Table  IE,  Note  1. 

(6)  Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,  Joint  Editorial 
Board,  American  Public  Health  Association, 
American  Water  Works  Association,  and 
Water  Pollution  Control  Federation,  16th 
Edition,  1985.  Available  from;  American 
Public  Health  Association,  1015  Fifteenth 
Street,  NW.,  Washington.  DC  20036.  Cost: 
$90.00.  Tables  IB  and  IE. 

(7)  Ibid,  15th  Edition.  Table  lA;  Table  IB, 
note  29:  Table  ID. 

(8)  Ibid,  14th  Edition.  Table  IB,  Notes  16 
and  26. 

(9)  Ibid,  13th  Edition.  Table  IB,  Note  30. 

(10)  "Selected  Analytical  Methods 
Approved  and  Cited  by  the  United  States 
Environmental  Protection  Agency," 
Supplement  to  the  15th  Edition  of  Standard 
Methods  for  the  Examination  of  Water  and 
Wastewater.  1981.  Available  from:  American 
Public  Health  Association,  1015  Fifteenth 
Street  NW.  Washington,  DC  20036.  Cost 
available  from  publisher.  Table  IB,  Note  9: 
Table  IC,  Note  6;  Table  ID,  Note  6. 

(11)  "Annual  Book  of  Standards,  section  11, 
Water,"  American  Society  for  Testing  and 
Materials,  1916  Race  Street,  Philadelphia,  PA 
19103.  Cost  available  from  publisher.  Tables 
IB.  ID,  and  IE. 

(12)  "Methods  for  Collection  and  Analysis 
of  Aquatic  Biological  and  Microbiological 
Samples,"  edited  by  PJL  Qreason,  T.A  Ehlke, 
G.A.  Irwin,  RW.  Uum,  and  K.V.  Slack,  U.S. 
Geological  Survey,  Techniques  of  Water 
Resources  Investigation  (USGS  TWRI),  Book 
5,  Chapter  A4  (1977).  Available  from:  U.S. 
Geological  Survey,  Branch  of  Distribution, 
1200  South  Eads  Street,  Arlington,  VA  22202. 
Cost:  $0.25  (subject  to  change).  Table  lA. 

(13)  "Methods  for  Determination  of 
Inorganic  Substances  in  Water  and  Fluvial 
Sediments."  by  M.).  Fishman  and  Linda  C. 
Friedman;  U.S.  Geological  Survey  Open  File 
Report  85-495  (1986).  Available  from  U.S. 
Geological  Survey,  Western  Distribution 
Branch,  Box  24525,  Denver  Federal  Center.    ' 


Denver.  CO  60225.  Cost  $108.75  (subject  to 
change).  Table  IB,  Note  1. 

(14)  'Methods  for  Determination  of 
Inorganic  Substances  in  Water  and  Fluvial 
Sediments,"  N.W.  Skougstad  and  others, 
editors.  USGS  TWRI,  Book  5,  Chapter  Al 
(1979).  Available  from  U.S.  Geological 
Survey,  Branch  of  Distribution.  1200  South 
Eads  Street  Arlington,  VA  22202.  Cost  $100)0 
(subject  to  change).  Table  IB.  Note  7. 

(15)  "Methods  for  Analysis  of  Organic 
Substances  in  Water,"  by  D.F.  Goerliti  and 
Eugene  Brown:  USGS  TWRI.  Book  5,  Chapter 
A3  (1972).  Available  from  U.S.  Geological 
Survey,  Branch  of  Distribution,  1200  South 
Eads  Street  Arlington,  VA  22202.  Cost  $0.90 
(subject  to  change).  Table  IB,  Note  23;  Table 
ID,  Nt>te  4. 

(16)  "Water  Temperature — Influential 
Factors,  Field  Measurement  and  Data 
Presentation."  by  HM.  Stevens,  Jr..  J.  Fieke, 
and  G  J.  Smootj USGS  TWRI  Book  1.  Chapter 
Dl,  1975.  Avaflablfe  from  U.S.  Geological 
Survey.  Branch  of  Distribution,  1200  South 
Eads  Street,  Arlington.  VA  22202.  Coet  $1.80 
(subject  to  change).  Table  IB.  Note  31. 

(17)  "Selected  Methods  of  the  U.S. 
Geological  Survey  of  Analysis  of 
Wastewaters."  by  M.J.  Fishman  and  Eugene 
Brown:  U.S.  Geological  Survey  Open  File 
Report  76-77  (1976).  Available  from  U.S. 
Geological  Survey.  Branch  of  Distribution. 
1200  SoutMteds  Street,  Arlington,  VA  22202. 
Cost  $13.50  (subject  to  change).  Table  IE, 
Note  2. 

(18)  Official  Methods  of  Analysis  of  the 
Association  of  O^icial  Analytical  Chemicals, 
methods  manual,  14th  Edition  (1985J.  Price: 
$145.50.  Available  from:  The  Association  of 
Official  Analytical  Chemicals,  1111  N.  19th 
Street  Suite  210,  Arlington,  VA  22209.  Table 
IB,  Note  2. 

(19)  "American  National  Standard  on 
Photographic  Processing  Effluents,"  April  2, 
1975,  Available  from:  American  National 
Standards  Institute.  1430  Broadway,  New 
Yoiii.  New  York  10018  Table  IR  Note  a 

(20)  "An  Investigation  of  Improved 
Procedures  for  Measurement  of  Mill  Effluent 
and  Receivii^Water  Color,"  NCASI 
Technical  Bulletin  No.  253.  December  1971. 
Available  from:  National  Council  of  the  Paper 


23702  Federal  Register  /  Vol.  51.  No-  125  /  Monday.  lune  30.  1986  /  Rules  and  Regulations 


Industry  for  Air  and  Stream  Improvements, 
Inc.,  260  Madison  Avenue.  Cost  available 
from  publisher.  Table  IB,  Note  17. 

(21)  Ammonia,  Automated  Electrode 
Method,  Industrial  Method  Number  37»- 
75WE  dated  February  19, 1978.  Technicon 
AutoAnalyzer  II.  Method  and  price  available 
from  Technicon  Industrial  Systems, 
Tarrytown,  Nev»  York  10591.  Table  IB,  Note  6. 

(22)  Chemical  Oxygen  Demand.  Method 
aooa  Hach  Handbook  of  Water  Analysis, 
1979.  Method  and  price  available  from  Hach 
Chemical  Company,  P.O.  Box  389.  Loveland. 
Colorado  80537.  Table  IB,  Note  13. 

(23)  OIC  Chemical  Oxygen  Demand 
Method.  Method  and  price  available  from 
Oceanography  International  Corporation,  512 
West  Loop,  P.O.  Box  2980,  College  Station, 
Texas  77840.  Table  IB,  Note  12. 

(24)  ORION  Research  Instmction  Manual. 
Residual  Chlorine  Electrode  Model  97-70 
1977.  Method  and  price  available  from  Orion 
Research  Incorporation,  840  Memorial  Drive, 
Cambridge,  Massachusetts  02138.  Table  IB, 
Note  15. 

(25)  Bicinchoninate  Method  for  Copper. 
Method  8506,  Hach  Handbook  of  Water 
Analysis,  1979,  Method  and  price  available 
from  Hach  Chemical  Company.  P.O.  Box  300 
Loveland,  Colorado  80537.  Table  IB,  Note  18. 

(26)  Hydrogen  Ion  (pH)  Automated 
Electrode  Method,  Industrial  Method  Number 
378-75WA.  October  1976.  Technicon 
AutoAnalyzer  II.  Method  and  price  available 
from  Technicon  Industrial  Systems, 
Tarrytown.  New  York  10591.  Table  IB.  Note 
20. 

(27)  1, 10-Phenanthroline  Method  for  Iron, 
Hach  Method  8008.  Method  and  price 
available  from  Hach  Chemical  Company, 
P.O.  Box  389,  Loveland,  Colorado  80537. 
Table  IB,  Note  21. 

(28)  Periodate  Oxidation  Method  for 
Manganese.  Method  8034.  Hach  Handbook 
for  Water  Analysis,  1979.  Method  and  price 
available  from  Hach  Chemical  Company, 
P.O.  Box  389,  Loveland,  Colorado  80537. 
Table  IB.  Note  22. 

(29)  Nitrite  Nitrogen.  Hach  Method  8507. 
Method  and  price  available  from  Hach 
Chemical  Company,  P.O.  Box  389.  Loveland. 
Colorado  80537.  Table  IB,  Note  24. 

(30)  Zincon  Method  for  Zinc  Method  8009, 
Hach  Handbook  for  Water  Analysis,  1979. 
Method  and  price  available  from  Hach 
Chemical  Company.  P.O.  Box  389,  Loveland, 
Colorado  80537.  Table  IB,  Note  32. 

(31)  "Direct  Determination  of  Elemental 
Phosphorus  by  Gas-Liquid  Chromatography," 
by  R.F.  Addison  and  R.G.  Ackman,  Journal  of 
Chromatography.  Volume  47.  No.  3,  pp.  421- 
426, 1970.  Available  in  most  public  libraries. 
Back  volumes  of  the  Journal  of 
Chromatography  are  available  from  Elsevier/ 
North-Holland.  Inc.,  Journal  Information 
Centre,  52  Vanderbilt  Avenue,  New  York,  NY 
10164.  Cost  available  from  publisher.  Table 
IB  Note  27. 

Appendix  A  to  Part  136 — Methods  for 
Organic  Chemical  Analysis  of  Municipal  and 
Industrial  Wastewater 

5.  In  Method  601,  Section  1.1  Table, 
the  next  to  last  enliy  is  revised  to  read: 


Method  601— PurgeablA  Halocwbons 
/.  Scope  and  Application 

S 

StorM 


Table  3.— Method  Accuracy  and  Precision 
AS  Functions  of  Concentration— Meth- 
od 602. 


CAS 

No. 


Trichlorolluoroni*lh«n0« 


34468     7S-«9-4 


6.  In  Method  601  Section  12.1  is 
revised  to  read  as  follows  (The  text  of 
reference  1  remains  unchanged): 

Method  601— Purgeable  Halocarbooa 


12.  Method  Performance 

12.1  The  method  detection  limit  (MDL)  is 
defined  as  the  ipinimiiTn  coDcentration  of  a 
substance  that  can  be  measured  and 
reported  v«th  99%  confidence  that  the  value 
is  above  zera'  The  MDL  concentration  listed 
in  Tkble  1  were  obtained  using  reagent 
water."  Similar  results  were  achieved  using 
representative  wastewaters.  The  MDL 
actually  achieved  in  a  given  analysis  will 
vary  depending  on  instrument  sensitivity 
and  matrix  efiects. 

7.  In  Method  601.  a  new  reference  11  is 
added  to  read: 

Method  601— Purgeable  Halocatbons 


References 
***** 

11.  Bellar,  T.  A..  Unpublished  data,  U.S. 
Environmental  Protection  Agency. 
Environmental  Monitoring  and  Support 
Laboratory.  Cincinnati,  Ohio  45268, 1981. 

8.  In  Method  601.  "ftble  3,  entry  for 
l.l-Dichloroethane  is  revised  to  read: 

Method  601— Purgeable  Halocarbons 


Table  3.— Method  Accuracy  and  Precision 
AS  Functions  of  Concentration— Meth- 
od 601. 


Accuracy  as         ^HSZk  Ottnt 

ParamMar  reco»afy.  X'       niadaton       *^     ,. . 


ParanwMr 


Accuracy  as 


S*^.  Overall 

•'^•'^'         precision.  S 


1.3- 
DicMoraban. 


Dichkyobarv 


096C-005       0158-010     018X  +  009 


0  93C-0.09     0158  +  0.28     02CX  +  0  41 


10.  In  Method  604,  Section  1.3  is 
revised  to  read  as  follows  (the  text  of 
reference  1  remains  unchanged): 

Method  604— Phenol* 


S- 


1.3  The  method  detection  limit  (MDL, 
defined  in  Section  14.1)  •  for  each  parameter 
is  listed  in  Table  1.  The  MDL  for  a  specific 
wastewater  may  differ  from  those  listed, 
depending  upon  the  nature  of  interferences  in 
the  sample  matrix.  The  MDL  listed  in  Table  1 
for  each  parameter  was  achieved  with  a 
flame  ionization  detector  (FID).  The  MDLs 
that  were  achieved  when  the  derivatization 
cleanup  and  electron  capture  detector  (ECD) 
were  employed  are  presented  in  Table  2. 

11.  In  Method  604.  Table  3,  entry  for  4- 
chloro-3-methylphenol  is  revised  to 
read: 
Ih  Method  604— Phenols 


Table  3.— OC  Acceptance  Criteria- 
Method  604 


ParamaWr 


Taat  Unm  '^ 

corw.  tors  Rangetof       pp. 

(iig/  0.9/  «iM'U       i^. 

U  U  cent) 


cent) 


40«*)ro-3-  „ 

nwttiylphanol 100      16.6     56  7-113  4     49-122 


12.  In  Method  606.  Table  3.  entry  for 
bis(2-ethylhexyl)  phthalate  is  revised  to 
read: 
Method  60fr— Phthalate  Esters 


Table  3.— Method  Accuracy  and  Precision 
AS  Functions  of  Concentration— Meth- 
od 606 


'ocNoroettiana..    0.9SC-1i»    0.09R+0.17    0.14R+0.94 


9.  In  Method  602,  Table  3  entries  for 
1.3-dichlorobenzene  and  1.4- 
dichlorobenzene  are  revised  to  read: 

Method  602— Purgeable  Aroroatics 


Pifan>e>ar 


"  ^^™^.         preasioo. 

racowary.       praeamn.       e-  Iuq/i  i 


Bis<2.emytt<eiy1) 
phttialaM 0.53C  +  2.02    0.808-2  54    0  73X-0.17 


13.  In  Method  611.  Table  3.  entry  for  4- 
Bromophenyl  phenyl  ether  is  revised  to 
read: 
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Method  611 — Haloethers 

Table  3.— Method  Accuracy  and  Precision 
AS  Functions  of  Concentration— Meth- 
od 61  i 


Aooaacy,        ziSL         Ovaral 
rvx/ttn,       ,ZJ^Z^        predaion, 
X  (W»/U       g;«5J?5       S'  (rt/U 


4-Bro(nophenyl 
p»»»nyl  ether 0.85C  +  15S  0.258  +  Oil   0.47X+0.37 


14  In  Method  624.  Table  6.  entries  for 
Bromoform  and  Chloromethane  are 
revised  to  read: 

Method  624 — Purgeables 

***** 

Table  6— Method  Accuracy  and  Precision 
AS  Functions  of  Concentration— Meth- 
od 624 


Method  625— Baae/Neutrala  and  Adda 

2.  Summary  of  Method 

2.1  A  measured  volume  of  sample, 
approximately  1-L.  is  serially  extracted  with 
methylene  chloride  at  a  pH  greater  than  11 
and  again  at  a  pH  less  than  2  using  a 
separatory  funnel  or  a  continuous  extractor.* 
***** 

16.  In  Method  625,  Table  7,  entry  for  2- 
m^yl-4,6-Dinitrophenol  is  revised  to 
read: 

Method  625 — Base/Neutrals  and  Adds 


Table  7.— Method  Accuracy  and  Precision 
AS  Functions  of  Concentiwmton— Meth- 
od 625 


^  Accuracy, 
arreoovery. 


single 

ana^ 

precision, 


Overall 


IM/U 


Parameter 


Accuracy,         Single  rvnraM 

as  analyst        nraSon. 

facovery,       precision,       StTTTTi 


Bromotorm 1,18C-2J5  ai28+0.36  0.178+138 

•  •  •  •  • 

CNorooielhana 1  03C+0.81  a378+2.14  0.568+0.43 


15.  In  Method  625,  Section  2.1.  the  first 
sentence  is  revised  to  read  as  follows 
(the  text  of  reference  2  remains 
unchanged): 


24illel»iyt-1.4.6- 
DWaophanol..-    1j04C-28M  0.068+42.29  0^+23.10. 


17.  In  Appendix  B  to  part  136,  under 
Reporting,  the  second  paragraph  is 
revised  to  read: 

Appendix  B  to  Put  136— Definition  and 
ProDedore  Cor  the  Detwmination  ot  the 
Method  Detection  Limit— Revision  1.11 


If  the  level  of  analyte  in  the  sample  was 
below  the  determined  MDL  or  exceeds  10 
times  the  MDL  of  the  analyte  in  reagent 
water,  do  not  repori  a  value  for  the  MDL 

18.  In  Appendix  C  to  Part  136,  Section 
7.3.1  the  heading  is  revised  to  read: 

Appoidix  C  to  Part  130— Indodively 
Coupled  Plasna— ^Atomic  Emiaaion 
Spectrometric  Method  for  Trace  Elemoit 
Analysis  of  Water  and  Waalas 

Method  200.7 

***** 

7.  Reagents  and  Standards 

***** 

7.3.1  Aluminum  solution,  slock,  1  mL^lOO 
RgAl:*  •  • 
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ENVIRONMEMTAL  PROTECTION 
AQENCY 

40  CFR  Part  136 

(FRL-3040-9] 

GukMinM  EstabtaMng  Test 
Procedures  for  ttie  Analysto  of 
Pollutants  Under  ttw  Clean  Water  Act 

AOCNCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availability  of 

information  pertaining  to  a  proposed 

rule. 


r.  EPA  is  making  available 

additional  laboratory  performance  data 
for  six  compounds  proposed  in  the 
Federal  Renter  of  October  28, 1984.  49 
FR  43437.  These  data  demonstrate  the 
applicability  of  the  proposed  Method 
1624  to  the  compounds  and  may  be  used 
to  develop  acceptance  criteria  for 
quality  assurance  test  results. 


DATC  Comments  on  these  data  must  be 
submitted  on  or  before  August  14, 1986. 
ADDRESSES:  Send  comments  to  Mr. 
James  E.  Longbottom,  "Proposed  304(h) 
Guidelines."  Environmental  Monitoring 
and  Support  Laboratory,  U.S. 
Environmental  Protection  Agency.  26  W. 
St.  Clair  Street.  Cincinnati.  Ohio  45268. 
The  supplemental  information  is 
available  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  E.  Longbottom  at  the  address 
above,  or  call  (513)  569-7308. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Register  of  October  26, 1984,  49 
FR  43437,  proposed  the  addition  of  32 
pollutants  for  addition  to  40  CFR  Part 
136  wiUi  citation  to  EPA  Methods  1624 
and  1625.  These  32  "Appendix  C 
pollutants  were  proposed  for  inclusion 
pursuant  to  paragraph  4(c)  and 
Appendix  C  of  the  Consent  Decree 
(NRDC  V.  Train.  8  ERC  2120  (D.D.C. 
1976).  as  modified  12  ERC  1833  (D.D.C. 


1979)  and  by  the  Court's  Order  of 
October  26, 1982.  August  2, 1983,  January 
6. 1984,  July  5, 1984.  January  7. 1985.  and 
April  25. 1986). 

Acetone,  acrolein,  acrylonitrile, 
diethyl  ether,  p-dioxane,  and  methyl 
ethyl  ketone  were  among  the  pollutants 
proposed  to  be  covered  by  Method  1624. 
No  analytical  precision  information  or 
quality  assurance/quality  control  limits 
were  given  for  these  pollutants.  Such 
information  is  now  being  made 
available.  EPA  conducted  a  single- 
laboratory  study  of  the  performance  of 
Method  1624  for  these  six  parameters  to 
derive  precision  data.  EPA  has  used 
these  data  (with  modifications  to 
account  for  the  fact  that  the  data  is  from 
one  laboratory)  to  derive  quality 
assurance/quality  control  limits. 
Precision  data,  in  the  form  of 
coefficients  of  variation  (CV),  and 
quality  control  limits  derived  from  these 
data  and  suitable  for  inclusion  in  Table 
5  of  Method  1624  are  summarized  below: 


Precision  and  Calculated  Ouautv  Contbol  LiMtrs  tor  Method  1624 


TMt  <Ma  oonowiirsHon 

Cifculfd  ■cc«p>»nc»  crlMiH  1  mi  eoncentrafcin 

o-g/u 

cv 

8<|4/U 

X(i4/g 

P(P«rc«iO 

f«rt/U 

Viiloni                                                  

100 

wo 

100 
100 

10 
100 

^^2 

tS.1 

11.1 
^^J^ 

14.4 

SI  .6 
7M 
16l4 
44.8 

72 
ST2 

76.0-153.4 
31  7-168  J 
•5.3-116.1 
75  0-146  4 
13  2-26.8 
66.3-158.7 

35-166 
37-163 
lw-204 

44-ise 

30-104 

S5-14S 

iVlBlllll 

7-193 

■    "  - 

7»-121 

OMhyl  tttm            

55-145 

o-OfnacMw 

11-29 

Mft^l  iftyl  hatont 

42-158 

Monday 
June  30,  1986 


Part  V 


The  bases  for  the  criteria  are  presented  in  the  report  "Quality  Control  Criteria  for  8  Compounds  by  Method  1624, '  Barry 
Eynon.  SRI  International,  April  la  1986.  This  report  is  available  from  die  Environmental  Monitoring  and  Support  Laboratory, 
address  above. 

EPA  will  consider  Uiese  data  and  comments  in  the  final  rule  scheduled  for  publication  later  this  year. 

(Authority:  Sees.  301,  304(h).  307  and  501(a).  Pub.  L  95-217,  91  Stat  1586.  et  8eq.  (33  U.S.C  1251,  et  seq.)  (the  Federal  Water  Pollution 
Control  Act  AraendmenU  of  1972  as  amended  by  the  Clean  Water  Act  of  1977). 

Dated:  June  IB,  1966. 
Notbert  Jaworski. 

Acting  Assistant  Administrator  for  Research  and  Development 
(FR  Doc.  86-14589  Filed  6-27-80;  8:45  am] 
mllmq  CODE  ssao-ao-H 
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40  CFR  Parts  790  and  799 
Procedures  Governing  Testing  Consent 
Agreements  and  Test  Rules  Under  the 
Toxic  Substances  Control  Act;  Interim 
Final  Rule 
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ENV1RONMEHTAL  PfK>TECTION 
AGENCY 

40  CFR  Parts  790  and  799 

IOPT&-420528;  FRL  297»-1) 

Procedures  Governing  Testing 
Consent  Agreements  and  Test  Ruies 
Umlsr  the  Toxic  Sul>stances  Control 
Act 

AQCNCV:  Environmental  Protection 

Agency  (EPA). 

action:  Interim  final  rule. 


:  This  interim  final  rule 
amends  EPA's  regulations  for 
developing  and  implementing  testing 
requirements  under  section  4  of  the 
Toxic  Substances  Control  Act  (TSCA). 
These  amendments:  (1)  Provide  for  the 
use  of  enforceable  consent  agreements 
to  require  testing  where  a  consensus 
exists  among  EPA,  affected 
manufacturers  and/or  processors,  and 
interested  members  of  the  public  and 
(2)  explain  how  EPA  intends  to  respond 
to  the  testing  recommendations  of  the 
Interagency  Testing  Committee  (ITC) 
and  the  steps  that  the  Agency  plans  to 
take  to  evaluate  testing  candidates  and 
make  a  preliminary  determination  of 
testing  needs.  The  use  of  consent 
agreements  will  supplement  the 
rulemaking  process  established  under 
TSCA  and  expedite  the  development  of 
the  data  necessary  to  determine  whether 
chemical  substances  and  mixtures 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment 
dates:  Effective  on  July  30. 1966.  Submit 
written  comments  on  or  before  August 
29,1986. 

ADOfiESS:  Submit  written  comments 
identiHed  by  the  document  control 
number  (OPTS-42052B)  in  tiiplicate  to: 
TSCA  Public  Information  Office  (TS- 
793],  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-108,  401  M.  St..  SW.. 
Washington,  DC  20460. 
FOM  FURTHER  INFORMATION  CONTACT: 
Edward  A.  Klein,  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543.  401  M  St.. 
SW.,  Washington,  DC  20460. 

Toll  Free:  (800-424-9065). 

In  Washington.  D.C.:  (554-1404), 

Outside  the  United  States:  (Operator— 

202-554-1404). 
SUPPLEMENTARY  INFORMATION:  This 

document  announces  amendments  to  the 
procedural  regulations  in  40  CFR  Part 
790.  which  govern  the  development  and 
implementation  of  testing  requirements 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  The  requirements 


included  in  these  amendments  are  the 
outgrowth  of  a  series  of  meetings 
between  the  EPA  staff  and 
representatives  of  the  Natural  Resources 
Defense  Council  (NRDC)  and  the 
Chemical  Manufacturers  Association 
(CMA)  during  the  spring  and  summer  of 
1985.  NRDC  and  CMA  assisted  EPA  in 
drafting  the  amendments  and  endorse 
their  provisions. 

The  amendments  establish  procedures 
for  using  enforceable  consent 
agreements  to  require  testing  under 
section  4  of  the  Act.  EPA  intends  to  use 
such  consent  agreements  where  a 
consensus  exists  among  the  Agency, 
affected  firms,  and  interested  members 
of  the  public  about  the  need  for  and 
scope  of  testing  requirements.  The 
Agency  believes  that,  in  such 
circumstances,  consent  agreements  can 
expedite  the  initiation  of  testing  and 
provide  safeguards  equivalent  to  those 
that  would  apply  in  the  event  testing 
were  being  conducted  pursuant  to  rule. 
EPA  will  continue  to  invoke  the    • 
rulemaking  procedures  specified  in  the 
Act  in  all  cases  where  a  consensus  does 
not  exist  concerning  the  scope  of  testing 
requirements  and  the  Agency  believes 
testing  should  be  required  under  section 
4(a)  of  the  Act. 

The  amendments  also  establish 
procedures  for  evaluating  chemicals 
under  consideration  for  testing, 
conducting  negotiations  and  proposing 
and  promulgating  test  rules.  These 
requirements  will  help  ensure  that 
industry  and  other  interested  parties  are 
informed  of  the  steps  that  EPA  will  take 
in  the  course  of  reviewing  testing 
candidates  and  developing  testing 
requirements.  The  Agency  is  committed 
to  resolving  testing  issues  expeditiously 
so  that  needed  testing  can  begin  as  soon 
as  possible.  These  amendments  also 
include  the  schedule  that  EPA  intends  to 
follow  in  making  testing  decisions  under 
TSCA  section  4.  EPA  will  list  the 
substances  covered  by  consent 
agreements  in  40  CFR  Part  799. 

The  Interagency  Testing  Committee 
(ITC)  has  independently  announced 
changes  in  its  procedures  for  making 
testing  recommendations  to  EPA.  which 
should  aid  EPA  in  implementing  these 
amendments.  Under  section  4(e)(1)(B)  of 
the  Act.  when  the  ITC  has  designated  a 
chemical  for  action  by  EPA.  the  Agency 
has  twelve  months  either  to  initiate 
rulemaking  proceedings  under  section 
4(a)  or  to  publish  a  Federal  Register 
notice  explaining  its  reasons  for  not 
initiating  rulemaking.  As  explained  in  its 
17th  report  to  the  Administrator, 
published  in  the  Federal  Register  of 
November  19. 1985  (50  FR  47803).  the 
ITC  has  created  a  "recommended  with 
intent-to-designate"  category.  Under  this 


category,  the  ITC  intends  to  recommend. 
but  not  designate,  chemicals  that  it 
believes  should  receive  expedited 
consideration  for  testing,  with  an  intent 
to  designate  the  substance  or  mixture 
for  action  at  a  later  time,  if  deemed 
necessary  by  the  ITC  after  a  review  of 
additional  information. 

I.  Statutory  Background 

A  ma}or  goal  of  TSCA  is  to  develop 
test  data  to  determine  the  effects  of 
chemical  substances  and  mixtures  on 
health  and  the  environment.  (TSCA  sec. 
2(bKl).  15  U.S.C.  2601(b)(1)).  TSCA 
assigns  responsibility  for  conducting 
such  testing  to  the  manufacturers 
(including  importers)  and/or  processors 
of  the  chemicals  involved. 

Section  4(a)  of  the  Act.  15  U.S.C. 
2603(a).  authorizes  the  Administrator  to 
promulgate  rules  requiring  .affected  firms 
to  conduct  specified  tests  on  chemical 
substances  and  mixtures.  Before  such 
rules  may  be  promulgated.  EPA  must 
make  a  series  of  findings  identified  in 
section  4(a)(1)(A)  and/or  (B). 

Section  4(b)  of  the  Act  requires  that 
each  test  rule  identify  the  substance  or 
mixture  to  be  tested,  specify  the  studies 
to  be  performed,  provide  standards  for 
the  development  of  test  data,  and 
establish  deadlines  for  the  submission 
of  test  results.  Linkages  exist  between 
TSCA's  testing  provisions  and  other 
statutory  requirements,  and  thus 
promulgation  of  a  test  rule  will  trigger 
certain  other  provisions  of  the  Act. 

Violations  of  test  rules  are  considered 
"prohibited  acts"  under  section  15(1)  of 
TSCA.  Accordingly,  noncompliance 
with  a  rule's  requirements  may  give  rise 
to  civil  and/or  criminal  penalties  under 
section  16.  It  may  also  result  in  an 
action  to  compel  adherence  to  the  rule 
under  section  17  or  a  citizen's 
enforcement  suit  under  section  20. 

Section  4(e)  of  the  Act  establishes  an 
Interagency  Testing  Committee  (ITC). 
composed  of  representatives  from 
several  federal  agencies,  to  assist  EPA 
in  identifying  chemicals  that  should 
receive  priority  consideration  for  testing. 
The  statute  authorizes  the  ITC  to 
maintain  a  list  of  chemicals  that  it 
recommends  for  testing.  The  ITC  may 
designate  up  to  50  of  these  chemicals  at 
any  one  time  for  evaluation  by  EPA 
within  12  months  of  their  designation. 
During  the  12-month  period  following 
receipt  of  an  ITC  designation.  EPA  must 
either  "initiate  a  rulemaking 
proceeding"  to  require  testing  or  publish 
a  Fsderal  Register  notice  explaining  its 
"reason  for  not  initiating  such  a 
proceeding. "  15  U.S.C.  2603(e)(1)(B). 
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II.  Development  of  This  Procedural  Rule 

A.  EPA 's  Use  of  Negotiated  Testing 
Agreements  %. 

During  the  early  years  of  TSCA's 
implementation.  EPA  experienced 
difficulty  in  responding  to  ITC  reports  in 
a  timely  manner.  EPA's  actions  under 
section  4(e)  of  the  Act  were  challenged 
in  a  suit  filed  by  NRDC,  and  the  court 
ruled  that  EPA  had  failed  to  discharge 
its  statutory  obligation  to  act  on  ITC- 
designated  chemicals  within  12  months. 
NRDC  V.  CostJe,  10  Envtl.  L.  Rep.  (EnvU. 
L  Inst.)  20274  (SD.N.Y.  Feb.  4. 1980).  As 
a  result  of  the  court's  ruling,  the  Agency 
explored  mechanisms  for  addressing 
testing  issues  and  initiating  needed 
testing  as  expeditiously  as  possible. 

Starting  in  1979.  EPA  instituted  a 
procedure  of  negotiating  testing 
agreements  on  selected  ITC-designated 
chemicals.  On  December  6, 1983,  NRDC 
and  the  AFL-CIO  filed  suit  in  the  United 
States  District  Court  for  the  Southern 
District  of  New  York  to  challenge  EPA's 
implementation  of  TSCA's  testing 
provisions.  The  plaintiffs  claims 
included  an  allegation  that  EPA's  use  of 
negotiated  testing  agreements  on  ITC- 
designated  chemicals  was  unlawful 
because  the  agreements  were  voluntary 
and  failed  to  trigger  key  statutory 
provisions  applicable  to  test  rules.  On 
August  23, 1984.  the  District  Court  held 
that  EPA  had  failed  to  discharge  its 
obligations  under  TSCA  by  negotiating 
voluntary  testing  agreements  in  lieu  of 
initiating  rulemaking  on  certain 
chemicals  designated  by  the  ITC  for 
priority  testing  consideration.  NRDC 
and  AFL-CIO  v.  EPA.  595  F.  Supp.  1255 
{S.D.N.Y.  1984). 

B.  Objectives  of  the  EPA-NRDC-CMA 
Discussions 

In  March  1985.  NRDC  and  CMA 
jointly  requested  an  opportunity  to  meet 
with  EPA  representatives  to  discuss 
EPA's  procedures  for  developing  test 
data  under  section  4  of  TSCA.  An  initial 
meeting  of  the  parties  was  held  on 
March  28.  Thereafter,  public  meetings 
were  held  on  April  17.  May  13.  May  20. 
and  July  19.  EPA  announced  these 
meetings  in  the  Federal  Register  and 
established  public  docket  number 
IOPTS-420691  to  contain  relevant 
background  materials. 

During  the  meetings,  the  parties 
explored  the  availability  of  consensual 
approaches  under  section  4  that  would 
speed  the  development  of  needed  data 
while  affording  procedural  safeguards 
and  protections  equivalent  to  those 
applicable  in  the  case  of  test  rules.  Hie 
parties  recognized  that  negotiations 
could  play  an  important  role  in  resolving 
testing  issues  but  that  significant 


changes  in  EPA's  procedures  for 
negotiating  testing  agreements  were 
needed  as  a  result  of  the  District  Court 
decision  in  NRDC  v.  EPA,  supra.  The 
parties  also  recognized  the  importance 
of  expediting  final  decisions  on  testing 
issues,  particularly  daring  rulemaking, 
so  that  any  needed  testing  could  begin 
promptly. 

As  discussions  progressed,  EPA 
identified  certain  basic  objectives  that  it 
believes  the  section  4  process  should 
seek  to  achieve.  Among  them  are:  (1)  To 
expeditiously  initiate  necessary  testing; 
(2)  to  allow  for  the  use  of  negotiation 
and  consensus-building  where  they  can 
accelerate  the  testing  process;  (3)  to 
permit  adequate  public  participation  in 
the  development  of  testing  programs:  (4) 
to  assure  that  testing  is  performed  using 
scientifically  soimd  protocols  and 
acceptable  laboratory  practices;  (5)  to 
assure  that  sanctions  can  be  imposed 
under  TSCA's  penalty  provisions  if  the 
agreed-upon  testing  is  not  performed,  is 
unjustifiably  delayed,  or  lapses  in 
testing  procedure  occur;  (6)  to  permit 
scientific  judgment  in  implementing 
required  testing  programs;  and  (7)  to 
assure,  to  the  maximum  extent  feasible, 
that  the  procedural  safeguards 
embodied  in  any  consensual  mechanism 
for  accomplishing  testing  are  equivalent 
to  the  protections  included  in  TSCA's 
rulemaking  provisions. 

After  discussions  with  CMA  and 
NRDC.  EPA  has  concluded  that 
enforceable  consent  agreements  can 
achieve  the  above  objectives  where  a 
consensus  exists  among  the  interested 
parties  concerning  the  need  for  and 
scope  of  testing.  At  the  same  time.  EPA 
recognizes  that  the  development  of  test 
data  by  rule  will  remain  an  important 
element  of  its  section  4  testing  program. 
Such  rules,  the  Agency  has  determined, 
will  be  used  to  accomplish  necessary 
testing  where  the  parties,  for  whatever 
reason,  are  unable  to  reach  a  timely 
consensus  on  how  an  individual  testing 
program  should  proceed. 

III.  Rationale  for  the  Major  Elements  of 
EPA's  Procedural  Rule 

In  accordance  with  the  above 
objectives.  EPA  is  promulgating 
procedures  for  evaluating  testing 
candidates  and  conducting  negotiations 
to  develop  consent  agreements  where 
appropriate.  EPA  is  also  making 
necessary  conforming  changes  in  its 
procedures  for  proposing  and 
promulgating  test  rules  in  all  other  cases 
where  testing  is  necessary.  The  schedule 
that  EPA  intends  to  follow  in  making 
testing  decisions  is  presented  in 
Appendix  A  to  this  rule.  The 
establishment  of  a  recommended  with 
intent-to-designate  category  by  the  ITC 


will  help  to  implement  the  proposed 
amendments. 

The  Agency  is  issuing  these 
procedures  as  an  interim  final  rule.  The 
Agency  believes  that  it  is  unnecessary 
to  issue  this  rule  as  a  proposal  because 
it  is  procedural  in  nature.  In  addition,  it 
is  the  result  of  a  negotiated  agreement 
with  CNA.  NRDC  and  EPA  and 
extensive  public  comment  has  be^ 
received  in  the  development  of  their  rule 
(see  Unit  II).  The  Agency  is. 
nevertheless,  providing  an  opportunity 
for  public  comment  on  this  rule  in  the 
event  pefil^s  wish  to  provide  comments 
on  these^s|fecific  procedures.  If  these 
conmients  result  in  a  need  for  changes 
to  the  rule.  EPA  will  modify  the  rule  as 
appropriate  when  it  issues  a  final  rule. 

A.  Recommendations  With  Intent  To 
Designate 

Section  4(e)  of  TSCA  requires  the  ITC 
to  provide  EPA  with  a  list  of  chemicals 
which  the  ITC  befieves  should  be 
considered  for  testing  under  section  4(a) 
of  the  Act.  The  ITC  is  empowered  to 
designate  chemicals  (not  to  exceed  50  at 
any  one  time]  for  which  EPA  must, 
within  12  months,  either  initiate 
rulemaking  under  section  4(a)  or  pubUsh 
its  reasons  for  not  doing  so.  In  addition, 
the  statute  allows  the  ITC  to  recommend 
an  unlimited  number  of  chemicals  fo^. 
testing  without  designating  them  for 
EPA  action  by  the  12-month  deadUne. 

Up  to  now.  when  the  ITC  has 
identified  a  chemical  substance  or 
mixtiire  that  it  l>elieve8  should  receive 
expedited  consideration  for  testing,  the 
ITC  generally  has  designated  the 
substance  or  mixture  for  action  by  EPA 
within  12  months.  Because  of  the  12- 
month  deadline.  EPA  must  set  in  motion 
the  preparation  of  a  rulemaldng 
proposal  soon  after  receiving  an  ITC 
designation.  As  a  result,  insufficient 
time  exists  for  meaningful  negotiation 
and.  even  where  agreement  can  be 
reached,  the  Agency  may  be  forced  to 
initiate  rule  development  activities  in 
the  event  that  negotiation  will  be 
unsuccessful.  Furthermore,  while  section 
8(a)  and  8(d)  reports  often  help  to  focus 
and  sometimes  satisfy  the  Agency's 
information  needs,  they  are  not  received 
and  compiled  until  4  months  after 
receipt  of  the  ITC's  report.  These 
submissions  are  therefore  frequently 
unavailable  in  time  to  be  fully 
considered  in  EPA's  preliminary 
judgments  about  the  need  for  and  scope 
of  testing. 

The  ITC  decided  to  introduce  a  new 
procedure,  which  is  announced  in  its 
17th  Report,  published  in  the  Federal 
Res^ter  of  November  19. 1985  (50  FR 
47603).  Under  the  new  procedure. 
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chemicals  that  the  ITC  believes  should 
receive  expedited  testing  consideration 
may  initially  be  recommended,  but  not 
designated,  for  action  by  EPA.  The  ITC 
report  containing  these 
recommendations  would  include  a 
statement  that  the  ITC  intends  to 
designate  the  substance  or  mixture  for 
action  by  EPA  at  a  later  date.  The  ITC's 
subsequent  decision  to  either  desi^ate 
or  not  designate  the  substance  would  be 
based  on  the  ITCs  review  of  8(a)  and 
8(d)  data  and  other  relevant  information. 
After  a  substance  or  mixture  has  been 
designated,  section  4(e)(1)(B)  of  TSCA 
would  require  EPA,  within  12  months, 
either  to  initiate  rulemaking  proceedings 
or  publish  a  statement  of  its  reasons  for 
not  initiating  such  proceedings. 

The  intent-to-designate  procedure  will 
have  several  advantages.  First  EPA  will 
no  longer  need  to  negotiate  and  prepare 
for  rulemaking  simultaneously,  but  can 
initially  focus  on  negotiation  and  turn  its 
attention  to  rulemaking  should 
negotiation  prove  unproductive.  Second, 
ITC  will  have  access  to  section  8(a)  and 
8(d)  information  to  factor  into  its 
decision  whether  to  designate  a 
substance  or  mixture.  Third,  industry 
will  have  incentives  to  negotiate 
constructively  early  in  the  section  4 
process  since,  in  the  absence  of 
agreement,  negotiations  will  be 
terminated  and  EPA  will  proceed  with 
rulemaking. 

Although  the  intent-to-designate 
procedure  gives  EPA  additional  time  to 
take  action  on  ITC-designated 
chemicals,  the  procedure  will  ultimately 
expedite  testing  decisions  and  the 
development  of  data.  As  described 
below,  the  Agency  intends  to  finalize 
consent  agreements  by  week  50 
following  an  ITC  reconunendation  if 
consensus  can  be  achieved.  If 
negotiations  fail  to  produce  consensus 
and  rulemaking  is  required,  EPA  intends 
to  propose  test  rules  by  week  62,  and  to 
finalize  such  rules  by  week  108.  Thus, 
the  net  effect  of  the  intent-to-designate 
procedure  should  be  to  accelerate 
testing  decisions  and  thereby  expedite 

the  initiation  of  testing. 

B.  Use  of  Consent  Agreements 

1.  Value  of  non-nilewaking 
approaches.  During  its  discussions  with 
NRDC  and  CMA,  the  Agency  was 
initially  uncertain  about  the  best 
procedural  mechanism  for  implementing 
agreed-up)on  testing  programs.  One 
possibility  that  received  careful 
consideration  was  incorporating 
negotiation  into  the  rulemaking  process 
with  the  aim  of  promulgating  an  agreed- 
upon  test  rule.  Upon  close  study, 
however,  this  approach  presented  a 
number  of  problems  and  ultimately  was 


judged  to  be  less  effective  than  the  use 
of  enforcealjle  consent  agreements. 

First  the  statute  provides  the  section 
4(a)  rules  must  be  supported  by  a 
number  of  findings.  There  may  be 
instances  where  the  basis  for  th6se 
fmdings  is  in  dispute  even  though 
manufacturers  or  processors  are 
prepared  to  conduct  testing.  Resolution 
of  such  disputed  issues  during  the 
rulemaking  process  might  require 
considerable  effort  and  could  delay 
testing  even  though  there  is  underlying 
agreentent  on  the  studies  to  be 
conducted. 

Second,  experience  has  shown  that 
considerable  time  may  be  needed  to 
prepare  a  rulemaking  proposal  and 
support  documents,  solicit  comments, 
respond  to  the  issues  raised  by 
comments,  and  publish  a  final  rule. 
Where  the  parties  have  agreed  on  an 
acceptable  testing  program,  notice-and- 
comment  procedures  and  extended 
Agency  review  may  unnecessarily  delay 
the  start  of  testing. 

Third,  under  section  4  of  TSCA,  test 
rules  will  be  applicable  to  all  of  the 
manufacturers  and/or  processors  of  the 
test  chemical.  However,  where  a 
consortium  of  firms  is  prepared  to 
conduct  and  finance  testing,  consent 
agreements  would  not  have  to  be  signed 
by  all  other  manufactiu^rs  or  processors 
of  the  test  chemical.  Thus,  it  would  be 
possible  to  proceed  with  testing  on  a 
consensual  basis  even  though  one  or 
more  firms  are  unwilling  to  participate 
in  testing  or  reimbursement. 

Because  consent  agreements  can  be 
fmalized  more  promptly  than  rules,  EPA 
believes  that  they  represent  a  more 
expeditious  mechanismf  for  initiating 
testing  while  affording  equivalent 
procedural  safeguards.  EPA  will 
however,  proceed  v^rith  rulemaking 
whenever  it  believes  that  testing  would 
be  required  under  section  4(a)  and 
negotiations  do  not  achieve  a  consensus. 
To  assure  that  the  Agency  has  adequate 
time  to  prepare  a  rulemaking  proposal,  it 
will  terminate  negotiations  after  10 
weeks  unless  continued  negotiation  is 
likely  to  result  in  a  draft  agreement 
within  an  additional  4  weeks.  During 
this  additional  4  weeks,  EPA  must 
prepare  a  draft  consent  agreement  that 
reflects  an  apparent  consensus  among 
the  parties.  If  EPA  has  not  prepared  a 
draft  consent  agreement  embodying  an 
apparent  consensus  by  the  end  of  this  4- 
week  period,  EPA  will  end  the 
negotiations  and  proceed  with 
rulemaking. 

In  the  event  that  EPA  proceeds  with 
rulemaking,  the  Agency  intends  to 
complete  the  rulemaking  process  as 
expeditiously  as  possible.  As  indicated 


in  Appendix  A  to  the  procedural  rule. 
EPA  intends  to  publish  a  rulemaking 
proposal  by  week  62  following  receipt  of 
an  ITC  recommendation,  and  to  publish 
,A final  rule  or  a  notice  terminating  the 
rulemaking  proceeding  by  week  108. 

2.  Enforceability  of  consent 
agreements.  To  serve  as  a  viable 
alternative  to  rulemaking,  consent 
agreements  must  be  enforceable  on  the 
same  basis  as  test  rules.  For  this  reason, 
S  790.65  of  this  rule  provides  that 
consent  agreements  requiring  testing 
will  be  treated  as  "orders  issued  under 
section  4"  for  purposes  of  section  15(1) 
of  TSCA.  whidj  defines  conduct  that 
will  be  considered  a  "prohibited  act." 
Under  this  approach,  manufacturers 
and/or  processors  who  violate  consent 
agreements  will  be  subject  to  criminal 
and/or  civil  liability  under  section  16  of 
TSCA.  In  addition,  EPA  can  invoke  the 
remedies  available  under  section  17  of 
TSCA.  including  seeking  an  injunction 
to  compel  adherence  to  the  requirements 
of  the  consent  agreement.  Citizens  can 
also  file  civil  actions  to  enforce  consent 
agreements  as  prescribed  in  section  20 
of  the  Act 

The  Act  does  not  specifically  address 
the  use  of  consent  agreements  to 
implement  consensual  testing  programs. 
EPA  believes,  however,  that  a  sound 
legal  basis  exists  for  invoking  TSCA's 
enforcement  provisions  against  firms 
that  violate  consent  agreements. 

The  rulemaking  record  for  this  rule 
contains  an  analysis  of  the  legal 
authority  for  enforcing  consent 
agreements  issued  under  section  4  of 
TSCA.  As  this  analysis  concludes,  there 
is  a  well-recognized  policy  in  favor  of 
consent  orders  since  they  minimize  the 
need  for  adversary  proceedings  and 
conserve  the  resources  of  the  parties.  A 
consent  agreement  will  normally  be 
upheld  in  court  if  it  is  in  the  public 
interest  and  will  further  the  basic 
purposes  of  the  relevant  statute.  In  the 
event  one  or  more  provisions  of  a 
consent  agreement  issued  under  section 
4  are  determined  to  be  unenforceable  by 
a  court.  EPA  will  then  either  initiate  a 
rulemaking  proceeding  or  publish  in  the 
Federal  Re^ster  the  Agency's  reason  for 
not  initiating  such  a  proceeding. 

In  this  instance.  EPA  believes  that 
consent  agreements  requiring  testing 
under  section  4  will  further  one  of 
TSCA's  basic  policies  that  "adequate 
data  should  be  developed  with  respect 
to  the  effects  of  chemical  substances 
and  mixtures  on  health  and  the 
environment."  Section  2(b)(1)  of  TSCA, 
15  U.S.C.  2801(b)(1).  EPA  also  believes 
that  the  safeguards  and  procedures 
established  by  this  rule  will  assure  that 
the  development  of  consent  orders  is 
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compatible  with  the  specific  objectives 
of  sectien  4. 

One  of  the  fundamental  priaciples 
governing  consent  agreemeBts  is  that 
parties  who  voluntarily  accept  their 
reQuirements  waive  their  right  to 
challenge  the  l^al  justification  for  those 
requirements.  In  accordance  with  this 
principle,  \  790.60(a)(3)  of  the  rale 
provides  that  each  consent  agreement 
requiring  testing  will  contain  a  provision 
stating  that  the  signatories  to  the 
agreement  acknowledge  that  violations 
of  its  requirements  wiQ  constitute  a 
"prohibited  act"  under  section  15(1)  of 
the  Act.  In  view  of  this  provision.  ETA 
believes  (hat  a  firm  that  violates  a 
consent  agreement  will  be  held  to  have 
waived  its  right  to  challenge  the 
Agency's  ati^ority  to  assess  penalties. 

Because  violations  of  consent 
agreements  will  be  deemed  "prohibited 
acts"  under  section  15(1),  they  will  also 
constitute  conduct  "in  violation  of  this 
Act"  under  section  20(a)(1)  of  TSCA. 
Thus,  failure  to  comply  with  the 
requirements  of  a  consent  agreement 
could  result  in  a  citizens'  civil  action 
under  section  20(a)(1).  Before  a  court 
can  entertain  such  an  action,  however, 
the  other  statutory  prerequisites  for  a 
citizens'  suit  will  have  to  be  satisfied. 
For  example,  in  accordance  with  section 
20(b)(1),  the  prospective  plaintiff  will 
have  to  give  ^A  notice  of  its  intent  to 
soe  at  least  00  days  before  filing  a 
complaint,  and  no  suit  can  be 
maintained  if  EPA  has  commenced  and 
is  diligently  prosecuting  a  proceeding  to 
require  oompUance  with  the  consent 
agreement  under  section  16(a)(2). 

3.  Public  participation  in  negotiations. 
EPA  recognizes  the  importance  of 
adequate  public  participation  in  framing 
a  consent  agreement's  provisions. 
Accordingly,  the  procedural  rule 
contains  provisians  to  assure  that  the 
views  of  interested  parties  are  taken 
into  account  during  the  negotiation 
process. 

Under  {  790.22,  EPA  wiB  initiate 
negotiations  by  publishing  a  Fedani 
Ragistar  notice  which  invites  persons 
interested  in  participating  in  or 
monitoring  negotiations  to  contact  the 
Agency  in  writing.  The  deadline  for 
making  such  requests  wfll  be  EPA's 
"course  settii^"  meeting,  which  is 
expected  to  «ccur  during  week  22 
following  receipt  of  an  ITC  report 
Individuals  and  groups  who  respond  to 
EPA's  notice  by  the  date  of  this  meeting 
will  have  the  status  of  "interested 
parties"  and  will  be  afforded 
opportunities  to  participate  in  the 
negotiation  process.  The  rule  provides 
that  all  negotiating  meetings  will  be 
open  to  members  of  the  public,  and 
minutes  of  each  meeting  will  be 


prepaned  by  EPA  and  placed  in  the 
public  docket  In  adcktion,  the  A^ncy 
will  advise  interested  parties  of  meeting 
dates  and -circulate  meeting  minutes, 
testing  proposals,  background 
documents  and  other  relevant  materials. 
Finally,  where  tentative  agreement  is 
r  reached  on  an  acceptable  testing 
program,  a  draft  consent  agreement  wiil 
be  made  available  for  connnent  by 
interested  parties  and,  if  necessary,  EPA 
will  hold  a  public  meeting  to  discuss  any 
comments  that  have  been  received. 
(Please  note:  EPA  will  not  reimburse 
costs  incurred  by  nonEPA  participants 
in  the  consent  agreement  negotiation 
process.) 

Consent  agreements  will  only  be  used 
where  a  consensus  exists  concerning  the 
need  for  and  scope  of  testing.  In  the 
absenjfe  of  consensus,  EPA  will  proceed 
with  rulemaking.  The  notice-and- 
comment  procedures  associated  with 
rulemaking — and  the  acco^^)anying 
availability  of  judicial  review  under 
section  19  of  TSCA — will  provide  a 
suitable  vehicle  for  resolving  differences 
of  opinion. 

EPA  does  not  intend,  however,  to  give 
interested  parties  an  open-ended  "veto" 
over  draft  consent  agreements.  Such  a 
veto  would  allow  generalized  criticisms 
of  a  testing  program  (for  example,  that 
the  program  is  "iaadequarte  to  evaluate 
the  chemical's  health  effects")  to  nullify 
the  resifhs  of  negotiations  and  force 
EPA  to  initiate  rulemaking.  To  avoid  this 
problem,  %  790.24(a)(2)  provides  that  a 
draft  consent  agreement  negotiated  by 
EPA  and  affected  firms  will  be  rejected 
only  where  interested  persons 
participating  in  the  negotiations  have 
submitted  timely  written  objections.  In 
addition.  {  790.24(b)  of  the  rule  states 
that  EPA  may  override  objections  that 
the  Agency  concludes  (a)  are  not  made 
in  good  faith,  tb)  do  not  involve  the 
adequacy  of  the  proposed  testing 
program  or  other  features  of  the 
agreement  that  may  affect  EPA's  ability 
to  fulfill  the  goals  and  purposes  W  the 
Act,  or  (c)  are  not  accompanied  by  a 
specific  explanation  of  the  grounds  on 
whiSh  the  draft  agreement  is  considered 
objectionable.  The  Agency's  review  of 
objections,  should  they  be  submitted,  is 
intended  solely  to  determine  whether 
^ey  meet  these  criteria.  Once 
objections  meet  the  threshold 
requirements  of  this  rule,  ERA  will 
conclude  that  no  consensus  exists  and 
will  proceed  with  rulemaking  under 
section  4(a)  of  the  Act  to  require  such 
testing  as  the  Agency  finds  necessary 
and  consistent  with  the  provisions  of 
TSCA. 

To  facihtate  public  evecsi^t  of  EPA's 
activities  under  TSCA.  each  consent 
agreement  will  be  accompanied  by  a 


written  explanation  of  its  basis.  Under 
S  790«)(c)  of  the  iataritn  rule,  tins 
dooment  wall  sunmfarize  any  fTC 
testing  recommendations  for  the 
chemical  involved,  descriW  the 
objectives  of  the  testing  to  be  otftducted 
eoid  the  rationale  for  the  selection  of 
tests,  and  briefly  outline  the  use  and 
exposure  characteristics  of  the  test 
chemical.  This  document,  along  with 
notice  of  the  availability  of  the  oonsent 
agreement,  will  be  pubhshed  in  the 
FedH[al  Register  and.  for  ITC-des^nated 
chenaftals,  wrill  constitute  fl»e  statement 
of  BPA's  "reason"  for  not  inttt^ing 
rulemaking  required  by  section  4^)(1)(B) 
of  the  Act. 

4.  Other  aspects  of  eqaivatence 
between  consent  agreements  and  rales. 
In  addition  to  providing  for 
enforceability  and  public  participation 
in  the  negotiation  process,  EPA  believes 
that  consent  agreements  must  be 
equivalent  to  test  rules  in  other  respects 
in  order  to  satisfy  the  requirements  of 
TSCA.  Section  790.60  of  the  amended 
procedural  rule  will  accomplish  &is 
goal.  Among  other  things,  this  provision 
assures  that  consent  agreements  contain 
the  following  requirements: 

a.  Data  quality.  Consent  agreements 
will  contain:  (IJ  A  specification  of  the 
technical  or  conunercial  grade  of  the  test 
substance  or  mixture,  (2)  standards  for 
the  development  of  test  data,  (3)  a 
requirement  to  conduct  testing  in 
accordance  with  EPA's  Good 
Labotatory  Practice  (GLPJ^^egulations. 
(4)  a  requirement  to  submit  9,  study  plan 
to  EPA  prior  to  the  initiatioi^of  testing, 
and  (5)  a  provision  recognizing  EPA's 
authority  to  inspect  laboratories  and 
audit  studies  in  accordance  with  the 
requirements  of  section  11/of  the  Act 
These  provisions  will  assure  that  testing 
conducted  under  consent  Bgreements  is 
performed  using  scientifically  sound 
protocols  and  acceptable  laboratory 
practices. 

Section  790.60(b)  of  the  rute  provides 
that  the  "test  standards"  inchided  in 
consent  agreements  must  be  modeled  on 
certain  well-recognized  methodologies 
for  health  and  environmental  effects 
testing,  including  the  test  guldehnes 
developed  by  EPA  under  TSCA  and  the 
Federal  Insecticide,  Pungicide  and 
Rodenticide  Act  (FIFRA]  and  the  test 
guidelines  pubhshed  by  the 
Organisation  for  Economic  Cooperation 
and  Development  (OECD).lt  provt*BI 
further  that  diuing  the  negotiation  of 
consent  agreements.  EPA  wiM  initially 
propose  suitable  guidelines  as  required 
testing  standards;  affected  firms  or  other 
interested  parties  may  then  propose 
alternative  methodologies  or 
modifications  to  these  guideitnes  wherg. 
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they  believe  such  alternatives  would 
develop  more  reliable  and  adequate 
data  on  the  specific  test  chemical.  This 
is  the  same  procedure  that  EPA  now 
uses  to  establish  "standards  for  the 
development  of  data"  on  substances  and 
mixtures  that  will  be  tested  by  rule.  (See 
Subpart  C  of  40  CFR  Part  790.)  Thus. 
EPA  is  confident  that  the  methodologies 
used  for  testing  conducted  under 
consent  agreements  will  be  equivalent 
to  those  included  in  test  rules 
promulgated  under  section  4(a). 

b.  Schedules.  Each  consent  agreement 
will  contain  enforceable  schedules  for 
initiating  testing  and  submitting  interim 
progress  and/or  final  reports  to  EPA. 
Thus,  effective  mechanisms  will  exist  to 
assure  that  test  data  are  developed  and 
reported  in  a  timely  manner. 

c.  Export  noUfication.  Section  12(b)  of 
TSCA  requires  persons  who  export  or 
intend  to  export  certain  chemical 
substances  or  mixtures  to  notify  the 
Agency  of  such  export.  EPA 
promulgates  regulations  inteipreting 
these  export  notification  requirements  in 
40  CFR  Part  707.  The  export  notification 
requirements  are  triggered  whenever 
EPA  takes  certain  actions  on  a 
substance  or  mixtxire.  One  of  these 
triggering  actions  is  a  requirement  for 
the  submission  of  data  under  section  4 
of  TSCA.  The  Agency  has  recently 
interpreted  the  section  12(b) 
requirements  to  apply  to  substances 
subject  to  final  Phase  I  test  rules,  as 
opposed  to  proposed  section  4  rules. 
(See  Statement  of  clarification,  49  FR 
45581,  November  19, 1964.) 

For  the  purposes  of  TSCA  export 
notification  requirements,  the  Agency 
considers  a  final  testing  consent 
agreement  to  be  the  equivalent  of  a  final 
section  4  test  rule.  It  is  an  equivalent 
data  gathering  requirement  under 
section  4  of  TSCA  because  it  represents 
the  Agency's  commitment  to  proceed 
with  data  collection  with  respect  to 
specific  substances.  Therefore,  the 
Agency  has  determined  that  consent 
agreements  will  trigger  TSCA  section 
12(b)  export  notification  requirements. 
Persons  who  export  or  intend  to  export 
a  substance  which  is  the  subject  of  a 
final  consent  agreement  will  be  subject 
to  section  12(b).  As  with  similar  actions 
that  trigger  section  12(b]  (for  example  a 
consent  order  under  section  5).  export 
notificaton  requirements  apply  to 
persons  who  sign  a  consent  agreement 
as  well  as  to  any  other  persons  who 
exports  or  intends  to  export  any 
substance  covered  by  an  agreement. 

Each  consent  agreement  will  state 
that  the  manufacturers  and/or 
processors  signing  the  agreement  will 
comply  with  the  notification 
requirements  of  section  12(b)  if  they 


export  or  intend  to  export  a  subject 
substance  or  mixture.  The  agreement 
will  cite  the  regulations  codified  at  40 
CFR  Part  707  and  will  further  state  that 
any  other  person  who  exports  or  intends 
to  export  a  subject  substance  or  mixture 
is  also  subject  to  these  export 
notification  requirements. 

In  the  Federal  Reglstw  notice 
announcing  a  final  consent  agreement, 
the  Agency  will  state  that  any  person 
who  exports  or  intends  to  export  a 
substance  or  mixture  covered  by  the 
consent  agreement  is  subject  to  section 
12(b)  export  notification  provisions.  The 
notice  will  specifically  refer  the  reader 
to  regulations  codified  at  40  CFR  Part 
707.  It  will  also  automatically  add  the 
substance(s)  to  40  CFR  Part  799.  Subpart 
C.  See  Unit  VI.  ModificatkMU  to  40  CFR 
Part  799  of  this  notice. 

These  actions  will  insure  proper 
public  notification  of  this  generally 
applicable  export  notification 
requirement.  In  addition,  the  Office  of 
Toxic  Substances  will  add  the  subject 
chemicals  to  the  list  of  substances 
covered  by  section  12(b).  This  list  is 
published  as  part  of  "A  Guide  for 
Chemical  Importers/Exporters", 
available  from  the  OTS  TSCA 
Assistance  Office. 

d.  Data  disclosure.  Each  consent 
agreement  will  provide  that  the  results 
of  testing  will  be  announced  to  the 
public  in  accordance  with  the 
procedures  specified  in  section  4(d)  of 
the  Act  and  that  the  disclosure  of  data 
will  be  governed  by  section  14(b)  of  the 
Act.  Thus,  EPA  will  prompUy  pubHsh  in 
the  Federal  Register  a  summary  of  test 
data  and  notice  of  the  availability  of 
such  data  for  public  review,  as  required 
by  section  4(d).  In  addition,  the  results 
of  testing  will  be  considered  "health  and 
safety  studies"  under  section  14(b],  tuid 
thus  the  assertion  of  confidentiality 
claims  wiU  be  limited  in  accordance 
with  this  provision's  requirements. 

e.  Application  of  testing  requirements 
to  significant  new  use  rules.  Each 
consent  agreement  will  contain  a 
requirement  that,  in  the  event  EPA 
promulgates  a  significant  new  use  rule 
(SNUR)  applicable  to  the  test  chemical 
under  section  5(a)(2),  the  agreement  will 
have  the  status  of  a  test  rule  for 
purposes  of  section  5(b)(1)(A).  Under 
section  5(b)(1)(A),  if  EPA  promulgates  a 
SNUR  for  a  chemical  under  section 
5(a)(2)  and  that  chemical  is  subject  to  a 
section  4  test  rule,  manufacturers  and/or 
processors  must  submit  the  test  data 
required  by  the  section  4  test  rule  at  the 
time  they  file  a  SNUR  notice  imder 
section  5(a)(2).  Thus,  manufacturers 
and/or  processors  subject  to  a  consent 
agreement  will  be  required  to  submit  the 


results  of  testing  to  EPA  at  the  time  they 
file  a  SNUR  notice  under  section  5(a)(2). 

Manufacturers  and/or  processors  of 
the  test  chemical  who  do  not  sign  the 
consent  agreement  will  be  subject  to 
EPA's  SNUR  and.  accordingly,  would  be 
required  to  submit  a  SNUR  notice  before 
manufacturing  or  processing  the 
chemical  for  a  significant  new  use. 
These  notices  would  not.  however, 
expressly  be  required  to  include  the 
data  that  must  be  developed  under  the 
consent  agreement.  Nevertheless,  In 
such  cases,  EPA  will  issue,  when 
appropriate,  others  under  section  5(e)  of 
the  Act  to  prohibit  or  restrict  the 
activities  described  in  the  SNUR  notice 
pending  the  development  and 
submission  of  the  test  data  required 
under  the  consent  agreement. 

f.  Modification  of  consent  agreements. 
As  in  the  case  of  test  rules,  consent 
agreements  may  need  to  be  modified  as 
a  result  of  unforeseen  developments 
which  occur  while  testing  is  underway. 
Section  790.68  establishes  procedures 
for  making  such  modifications.  Changes 
in  test  standards  or  schedides  will  be 
handled  in  the  same  manner  under  both 
consent  agreements  and  test  rules. 
Except  as  described  here.  EPA  will  seek 
public  comment  on  all  substantive 
changes  in  test  standards  or  schedules. 
Requests  for  modification  of  standards 
or  schedules  will  be  acted  on  without  an 
opporttmity  for  public  comment  only  if: 
(1)  EPA  believes  that  immediate  action 
is  necessary  to  preserve  the  accuracy  or 
validity  of  an  ongoing  study,  or  (2)  EPA 
determines  that  the  proposed 
modification  clearly  does  not  raise  any 
substantive  issues. 

A  different  approach  will  be  followed 
where  the  proposed  modification 
involves  the  scope  of  the  testing 
program  required  under  a  consent 
agreement.  Since  this  modification  will 
result  in  the  addition  or  elimination  of 
particular  studies,  the  procedures  for  its 
adoption  should  parallel  those  used  to 
develop  the  original  consent  agreement. 
Accordingly,  EPA  will  publish  a  Federal 
Register  notice  describing  the  proposed 
modification  and  soliciting  public 
comment  where,  on  its  own  initiative  or 
based  upon  requests  from  members  of 
the  public,  it  determines  that  new  issues 
have  been  raised  that  warrant 
reconsideration  of  the  scope  of  testing. 
EPA  will  thereafter  reopen  negotiations 
where,  based  on  the  written  comments 
submitted  to  the  Agency,  it  concludes 
that  there  are  differences  of  opinion 
concerning  the  proposed  changes  in  the 
testing  program.  If  a  consensus  in 
support  of  the  proposed  modification 
does  not  exist  at  the  conclusion  of 
negotiations.  EPA  will  initiate 
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rulemaking  where  tt  oonckides  that  nore 
testing  than  the  consent  agreement 
requires  is  necessary.  Normally,  the 
consent  agreement  will  remain  in  effect 
while  rulemaking  proceedings  are 
underway.  Where  EPA  determines  that 
particular  teats  required  by  the 
agreement  are  er  may  be  unnecessary  in 
view  of  the  requirements  of  the 
proposed  rule,  however,  these  tests 
would  not  have  to  be  performed  pending 
the  completion  of  the  rulemaking 
process. 

5.  Compatibility  with  the  district 
court's  decision  in  NRDC  v.  EPA.  In  the 
discussions  preceding  development  of 
this  procedural  rule,  EPA,  NRDC  and 
CMA  concluded  that  the  court's  decision 
in  FmOC  V.  EPA,  595  F.  Supp.  1255 
(S.D.N.Y.  1984)  did  not  prechide  the  use 
of  non-rulemaking  mechanisms  for 
requning  testing  where  they  provide 
safeguards  equivalent  to  those  provided 
by  the  nilemaking  process  estabhshed 
by  TSCA.  The  negotiated  testing 
agreements  invalidated  by  the  court  in 
that  case  were  not  enforceable  and 
failed  to  trigger  ce^ain  other  TSCA 
provisions  that  wotild  take  effect  upon 
the  issuance  of  a  test  rule.  In  addition, 
interested  parties  had  less  opportunity 
to  participate  in  the  negotiations  process 
thffli  EPA  now  plans  to  afford.  EPA 
therefore  believes,  and  NRDC  and  CMA 
have  agreed,  that  the  use  of  consent 
agreemeots  in  accordance  with  this 
procedural  rule  is  an  acceptable  method 
of  discharging  EPA's  obligations  under 
section  4  of  TSCA. 

C.  Schedules  for  Developing  Consent 
Agreements  and  Test  Rules 

One  of  EPA'«  main  objectives  in 
implementii^  section  4  of  TSCA  is  the 
speedy  development  of  data  Awhere 
testing  is  neceesaoy.  To  accompBsh  this 
objective,  it  is  important  to  establish  an 
expeditious  timetable  for  the  various 
steps  in  evaluating  testing  candidates, 
beginning  and  completing  negotiations 
to  develcq)  consent  agreements  where 
appropriate,  and  proposing  and 
promulgating  test  rules  in  the  remaining 
instances  where  testing  can  be  required 
under  section  4(a).  Suc^  a  timetable  is 
therefore  included  in  Appendix  A  to  the 
procedural  rule.  Where  the  deadlines  in 
the  schedule  are  imposed  by  Ae  statute, 
they  are  binding  on  EPA  and  will  l>e 
observed  by  the  Agency.  The  remaining 
dates  represent  targets  that  EPA  intends 
to  meet.  This  schedule  is  based  on  what 
EPA  currently  beleives  arfe  reasonable 
target  dates.  As  EPAgaifls  experience 
with  the  pmjcess  airadetermines  the 
feasibility  of  these  schedules,  it  may 
adjust  the  schedules  accordingly.  EPA 
will  solicit  public  comment  beware 


implementing  any  changes  in  the 
schedule. 

IV.  EPA's  Use  of  the  Negotiated  Consent 
Agreement  Process 

When  negotiation  can  promptly  lead 
to  a  consensus  on  testing  to  be 
performed  on  a  chemical,  the  initiation 
of  testing  and  die  ultimate  availability  of 
test  data  wnll  be  accomplished 
substafltially  sooner  than  if  a  lest  rule 
were  developed  and  promulgated. 
Therfore.  EPA  considers  the  negOfiated 
consent  agreement  process  described  in 
this  procedural  rule  to  be  appropriate  in 
all  cases  where  the  Agency  believes  that 
negotiation  can  be  conducted  in  a  timely 
and  efficient  manner  and  has  a 
reasonable  likelihood  of  reaching 
consensus  within  the  schedule 
presented  in  Appendix  A  to  the  rule. 
EPA  also  must  be  able  to  comply  with 
any  statutory  or  court-ordered  deadlines 
for  initiating  a  test  rule  proceeding 
should  the  Agency  conclude  that  testing 
should  ibe  required  but  negotiations  fail 
to  reach  a  consensus.  EPA  believes  that 
the  above  criteria  generally  will  be  met 
for  chemical  substances  and  mixtures 
recommended  for  testing  consideration 
by  the  ITC  (but  without  immediate 
des^ation  for  EPA  action  within  1 
year)  and  for  other  substances  and 
mixtures  that  EPA  may  identify  as 
testing  candidates  separate  from  the  ITC 
process.  EPA  intends  to  use  the 
negotiation  procees  described  in 
S  790.22(b)  ef  this  rule  in  such  cases. 
However.  EPA  reserves  the  right  to 
proceed  directly  widi  a  rulemaking 
proceeding  in  cases  where  the  Agency 
believes  the  above  criteria  are  not  met. 
Such  instances  may  include  chemicals 
designated  by  tiie  ITC  for  l-yeer 
response  at  the  time  of  their  initial 
recommendation,  individual  substance 
or  mixture  testing  requirements  which 
EPA  believes  unlikely  to  be  suocessfully 
negotiated  based  on  prehminary 
discussions  with  mairafacturers  and/or 
proceseors.  and  certain  types  of 
category  or  generic  test  rules  for  which 
the  number  of  interested  parties  and/or 
their  inability  to  be  identified  on  a 
chemical-specific  basis  may  make  die 
negotiation  procedures  described  in  this 
rule  infeasible  or  unlikely  to  yield 
consensus  in  a  timely  manner. 

V.  Other  Modificatiflas  to  M  CFR  Part 

7W 

In  addition  lo  the  amendments 
providing  for  the  use  of  consent 

agreements,  EPA  is  making  the 
following  modifications  to  existing 
provisions  of  40  CFH  Part  790. 


Iron 


A.  Submission  of  information 

\Undor  submission  of  info 
requirements  fS  790.5).  EPA  isiretJHJnnS 
that  ST%.  cepiies  be  provided  to^ 
all  submissions  required  \mder  consi 
agreements  or  lest  rules.  AJy 
submissions  should  be  addressed 
"Attention:  TSCA  section  4." 

B.  Submission  of  Study  Plans 

1.  Under  submission  of  study  plans 
(§  790.40),  EPA  is  requiring  that  study 
plans  be  submitted  to  EPA  no  later  than 
45  days  before  the  initiation  of  each  test. 
This  additional  time  is  necessary  to       , . 
allow  the  Agency  sufficient  time  to 
arrange  for  laboratory  inspections  and 
data  audits. 

2.  Under  submission  of  atudy  plans 
(S  790.40),  EPA  is  requiring  the 
submission  of  final  study  plans  for  tests 
required  under  two-phase  rules.  This 
requirement  allows  EPA  to  obtain 
revised  study  plans  incorporating  the 
proposed  study  plans  and  any 
modifications  adopted  in  the  phase  II 
final  rule.  The  final  study  plans  must  be 
submitted  no  later  than  45  days  before 
the  initiation  of  each  test. 

VI.  Motfificatioiu  to  40  CFR  Part  79B 

Part  799  of  40  CFR  identifies  those 
substances  ami  mixtures  that  are  the 
subject  of  TSCA  section  4  testing 
requirements.  In  this  document  the 
Agency  is  adding  two  technical, 
claiofying  amendments  lo  Part  799.  The 
first  provision  is  a  new  S  799.19     •-'  * 
Chemical  Imports  and  Exports  being 
added  to  Subpart  A.  The  purpose  of  this 
new  section  is  to  notify  the  reader  of  the 
CFR  that  substances  Usted  in  Part  799 
are  covered  by  the  TSCA  section  12(b) 
regulations  regarding  export 
notification.  It  provides  the  reader  of  the 
CFR  with  a  specific  cross  reference  to 
Part  707. 

The  second  provision  adds  a  new 
Subpart  C.  This  new  subpart  will 
contain  a  comprehensive  listing  by 
Chemical  Abstracts  Service  (CAS) 
Registry  Number  of  substances  covered 
by  consent  testing  agreements.  The 
listing  wffl  also  provide  a  reference  to 
the  Federal  Register  notice  regarding 
such  consent  agreements.  The  purpose 
of  this  amendment  is  to  aid  exporters  of 
chemical  substances  in  identifying  those 
substances  for  which  they  have 
notification  obligations.  Notii«s  of 
consent  testing  agreements  will  appear 
in  the  Federal  Register.  However,  there 
is  no  mechanism  for  creating  a 
permanent,  comprehensive  record  of  the 
substances  covered  by  these  agreements 
without  the  existence  of  this  new 
^     subpart. 
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VII.  Rulemaking  Recofd 

EPA  has  established  a  public  record 
for  this  rulemaking,  docket  number 
IOPTS-42052B|.  which  contains  the 
following  information: 

(1)  Federal  Register  notices  pertaining 
to  this  rule  consisting  of: 

(a)  Rule  concerning  single-phase  test 
rule  development  and  exemption 
procedures. 

(b)  Rule  concerning  two-phase  test 
rule  development  and  exemption 
procedures. 

(2)  Communications  including: 

(a)  Written  public  comments  and 
letters. 

(b)  Contact  reports  of  telephone 
conversations. 

(c)  Meeting  summaries. 

This  record,  which  includes  basic 
information  considered  by  the  Agency  in 
developing  this  rule  and  appropriate 
Federal  Register  notices,  is  available  for 
inspection  in  the  OPTS  Reading  Room, 
Rm.  E-107,  401  M  St.,  SW.,  Washington, 
DC  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

VIII.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  on  procedures 
governing  consent  agreements  and  test 
rules  under  section  4  of  TSCA  is  not 
major  because  it  does  not  meet  any  of 
the  criteria  set  forth  in  section  1(b)  of 
the  Order.  The  regulation  is  a  procedural 
rule. 

This  rule  was  submitted  to  the  OfHce 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12291.  Any  written  comments  from  OMB 
to  EPA,  and  any  EPA  response  to  those 
comments,  will  be  included  in  the 
rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  U.S.C.  601  et  seq..  Pub.  L.  9ft-354. 
Sept.  19. 1980),  EPA  is  certifying  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

The  procedural  amendments 
described  in  this  rule  provide  an 
alternative  to  rulemaking  and  are 
expected  to  reduce  the  administrative 
and  financial  burden  which  testing  rules 
might  otherwise  impose  on  regulated 
industries. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 


Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.,  and  have  been  assigned  OMB 
control  number  2070-0033. 

List  of  Subjects  in  40  CFR  Parts  790  and 
799 

Test  procedures.  Exemptions, 
Environmental  protection,  Hazardous 
substances.  Chemicals,  Chemical  export 

Dated:  ]une  23, 1966. 
Lae  M.  Tboma*. 
Administrator 

Therefore,  40  CFR  Parts  790  and  799 
are  amended  as  follows: 

1.  Part  790  is  amended  as  follows: 

a.  The  authority  citation  for  Part  790 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603. 

b.  By  revising  the  heading  for  Part  790 
to  read  as  follows: 

PART  79a-PROCEDURES 
QOVERNINQ  TESTING  CONSENT 
AGREEMENTS  AND  TEST  RUL£S 

c.  In  Subpart  A: 

i.  Section  790.1  is  revised  to  read  as 

follows: 

§  790.1    Scope,  purpose,  and  authortty. 

(a)  This  part  establishes  procedures 
for  gathering  information,  conducting 
negotiations,  and  developing  and 
implementing  test  rules  or  consent 
agreements  on  chemical  substances  and 
mixtures  under  section  4  of  TSCA. 

(b)  Section  4  of  the  Act  authorizes 
EPA  to  require  manufacturers  and 
processors  of  chemical  substances  and 
mixtures  to  test  these  chemicals  to 
determine  whether  they  have  adverse 
health  or  environmental  effects.  Section 
4  (a)  empowers  the  Agency  to 
promulgate  rules  whidi  require  such 
testing.  In  addition,  EPA  has  implied 
authority  to  enter  into  enforceable 
consent  agreements  requiring  testing 
where  they  provide  procedural 
safeguards  equivalent  to  those  that 
apply  where  testing  is  conduct^  by 
rule. 

(c)  EPA  intends  to  use  enforceable 
consent  agreements  to  accomplish 
testing  where  a  consensus  exists  among 
EPA,  affected  manufacturers  and/or 
processors,  and  interested  members  of 
the  public  concerning  the  need  for  and 
scope  of  testing.  If  such  a  consensus 
does  not  exist  and  the  Agency  believes 
that  it  can  make  the  findings  speciHed  in 
section  4(a),  EPA  will  initiate 
proceedings  to  promulgate  test  rules 
which  will  be  codified  in  Part  799  of  this 
chapter. 

(d)  Appendix  A  to  this  part  presents 
timetables  for  various  steps  in  the 


evaluation  of  chemicals  under 
consideration  for  testing,  the  initiation 
and  completion  of  negotiations  to 
develop  consent  agreements,  and  the 
proposal  and  promulgation  of  test  rules. 
All  deadlines  which  are  imposed  by  the 
Act  are  binding  on  EPA  and  will  be 
observed  by  the  Agency.  The  remaining 
deadlines  represent  target  dates  that 
EPA  intends  to  meet. 

ii.  Section  790.2  is  revised  to  read  as 
follows: 

S790J    AppHcabfllty. 

This  part  is  applicable  to 
manufacturers  and  processors  of 
chemical  substances  or  mixtures  who 
are  subject  to  the  testing  requirements 
of  a  consent  agreement  or  a  rule  under 
section  4(a)  of  the  Act.  The  procedures 
for  test  rules  are  applicable  to  each  test 
rule  in  Part  799  or  this  Chapter  unless 
otherwise  stated  in  specific  test  rules  in 
Part  799  of  this  Chapter. 

iii.  Section  790.3  is  amended  by 
revising  the  definition  for  "sponsor"  to 
read  as  follows: 

9790J    DefMtions. 
***** 

"Sponsor"  means  the  person  or 
persons  who  design,  direct  and  finance 
the  testing  of  a  substance  or  mixture. 

iv.  Section  790.5  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

S790^    Submission  of  Information. 

(a)  All  submissions  to  EPA  under  this 
part  must  bear  the  Code  of  Federal 
Regulations  (CFR)  section  number  of  the 
subject  chemical  test  rule,  e.g., 

S  799.4400 1,1,1-Trichloroethane,  or 
indicate  the  identity  of  the  consent 
agreement.  For  all  submissions  under 
this  part,  six  copies  must  l>e  provided  to 
EPA. 

(b)  Submissions  containing 
confidential  business  information  must 
be  addressed  to: 

Attention:  TSCA  Section  4, 
Document  Control  Office  (TS-793), 
Office  of  Pesticides  and  Toxic  Substances, 

Environmental  Protection  Agency, 
Rm.  E-201, 
401  M  St..  SW., 
Washington,  DC  204ea 

(c)  Submissions  not  containing 
confldential  business  information  must 
be  addressed  to: 

Attention:  TSCA  Section  4, 

TSCA  Public  Information  Office  (TS-793) 

Office  of  Pesticides  and  Toxic  Substances. 

Environmental  Protection  Agency, 

Rm.  E-lOe, 

401  M.  St.,  SW., 


BJHAjIAva 


^^f 


V  X 
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Washington.  DC  20460. 

*  •  •  *  *     . 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  No.  2070-0033) 

V.  Section  790.7  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (c)  to 
read  as  follows: 

§790.7    Confidentlaitty. 

(a)  Any  person  subject  to  the 
requirements  of  a  consent  agreement  or 

a  test  rule  under  section  4  of  the  Act 
may  assert  a  claim  of  confidentiality  for 
certain  information  submitted  to  EPA  in 
response  to  the  consent  agreement  or 
the  test  rule.  Any  information  claimed 
as  confidential  will  be  treated  in 
accordance  with  the  procedures  in  Part 
2  of  this  title  and  section  14  of  the  Act. 
Failure  to  assert  a  claim  of 
confidentiality  at  the  time  the 
information  is  submitted  will  result  In 
the  information  being  made  available  to 
the  public  without  further  notice  to  the 

submitter. 

*  *        *        •       #    . 

(cj-lf  a  person  asserts  a  claim  of 
conHdentiality  for  study  plan 
information  described  in 
§S  790.50(c)(l)(iii)(D),  (iv).  (v).  and  (vi) 
and  790.62(b)(6),  (7),  (8),  (9),  and  (10),  the 
person  must  provide  a  detailed  written 
substantiation  of  the  claim  by  answering 
the  questions  in  this  paragraph.  Failure 
to  provide  written  substantiation  at  the 
time  the  study  plan  information  is 
submitted  will  be  considered  a  waiver 
of  the  claim  of  confidentiality,  and  the 
study  plan  information  will  be  disclosed 

to  the  public  without  further  notice. 

***** 

d.  In  Subpart  B: 

i.  By  redesignating  existing  Subpart  B 
as  Subpart  C  and  revising  the  heading  to 
read  as  follows: 

Sul>part  C— Implementation, 
Enforcennent,  and  Modification  of  Teat 
Rules 

ii.  By  redesignating  9S  790.20,  790.22, 
790.25,  790.28,  790.30,  790.32,  790.35,  and 
790.39  as  S§  790.40.  790.42.  790.45,  790.48, 
790.50,  790.52  790.55,  and  790.59, 
respectively,  and  changing  all  references 
throughout  the  part  accordingly. 

iii.  Section  790.40  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

{790.40    Promulgation  of  test  rules. 

(a)  If  EPA  determines  that  it  is 
necessary  to  test  a  chemical  substance 
or  mixture  by  rule  under  section  4  of  the 
Act,  it  will  promulgate  a  test  rule  in  Part 
799  of  this  chapter. 


iv.  Section  790.50  is  amended  by 
revising  paragraph  (a)  (1)  and  (2)  to  read 
as  follows: 

§  790.50    Submission  of  study  plans. 

(a)  Who  must  submit  study  plans.  (1) 
Persons  who  notify  EPA  of  their  intent 
to  conduct  tests  in  compliance  with  the 
requirements  of  a  single-phase  rule  as 
described  in  §  790.40(b)(1)  must  submit 
study  plans  for  those  tests  no  later  than 
45  days  before  the  initiation  of  each  Of 

these  tests. 

(2)  Persons  who  notify  EPA  of  their 
intent  to  conduct  tests  in  compliance 
with  the  requirements  of  a  Phase  I  test 
rule  as  described  in  §  7go.40(b)(2]  must 
submit  the  following: 

(i)  Proposed  study  plans  for  those 
tests  must  be  submitted  on  or  before  90 
days  after  the  effective  date  of  the  Phase 
I  rule:  or.  for  processors  complying  with 
the  notice  described  in  S  790.40(b)(2).  90 
days  after  the  publication  date  of  that 
notice:  or  60  days  after  the  date 
manufacture  or  processing  begins  as 
described  in  S  790.4S(d).  as  appropriate: 
and 

(ii)  Final  study  plans  for  those  tests 
must  be  submitted  no  later  than  45  days 
before  the  initiation  of  each  of  those 
tests. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  no.  3070-0033) 

v.  By  adding  a  new  Subpart  B,  to  read 
as  follows: 

8ut>part  D    Procedures  for  Developing 
Consent  Agreements  and  Test  Rules 

790.20    Recommendation  and  designation  of 

testing  candidates  by  the  ITC. 
790.22    Procedures  for  gathering  information 

and  negotiating  consent  agreements  on 

chemicals  which  the  ITC  has 

recommended  for  testing  with  an  intent 

to  designate. 
790.24    Criteria  for  determining  whether  a 

consensus  exists  concerning  the 

provisions  of  a  draft  consent  agreement 
790.26    Initiation  and  completion  of 

rulemaking  proceedings  on  ITQ- 

designated  chemicals. 
790.28    Procedures  for  developing  consent 

agreements  and/or  test  rules  for 

chemicals  that  have  not  l>een  designated 

or  recommended  with  intent  to  designate 

by  the  ITC 

Subpart  B— Procedurea  for  Developing 
Consent  Agreements  and  Test  Rulea 

$790.20    Recommendation  and 
designation  of  testing  candidates  l>y  the 

rra 

(a)  Recommendations  with  intent  to 
designate.  The  ITC  has  advised  EPA 
that  it  will  discharge  its  responsibilities 
under  section  4(e)  of  the  Act  in  the 
following  manner.  ' 


(1)  When  the  ITC  identipes  a  chemical 
substance  or  mixture  that  it  believes 
should  receive  expedited  consideration 
by  EPA  for  testing,  the  ITC  may  add  the 
substance  or  mixture  to  its  list  of 
chemicals  recommended  for  testing  and 
include  a  statement  that  the  ITC  intends 
to  designate  the  substance  or  mixture 
for  action  by  EPA  in  accordance  with    ' 
section  4(e)(1)(B)  of  the  Act. 

(2)  Chemical  substances  or  mixtures 
selected  for  expedited  review  under 

paragraph  (a)(1)  of  this  section  may.  al  a 
later  lime,  be  designated  for  EPA  action 
within  12  months  of  such  designation. 
The  rrC's  subsequent  decision  would  be 
based  on  the  ITC's  review  of  TSCA 
sections  8(a]  and  8(d)  data  and  other 
relevant  information. 

(3)  Where  the  ITC  concludes  that  a 
substance  or  mixture  warrants  testing 
consideration  but  that  expedited  EPA 
review  of  testing  needs  is  not  justified, 
the  rrC  win  add  the  substance  or 
mixture  to  its  list  of  testing 
recommendations  without  expressing  an 
intent  to  designate  the  substance  or 
mixture  for  EPA  action  in  accordance 
with  section  4(e)(1)(B)  of  the  Act. 

(4)  The  ITC  reseives  its  right  to 
designate  any  chemical  that  it 
determines  the  Agency  shotdd,  within  12 
months  of  the  data  first  designated, 
initiate  a  proceeding  under  section  4(a) 
of  the  Act 

(b)  EPA  consideration  of  ITC 
recommendations.  (1)  Where  a 
substance  or  mixture  is  designated  for 
EPA  action  under  section  4(e)(1)(B)  of 
the  Act,  the  Agency  wrill  take  either  one 
of  the  following  actions  within  12  j. 

months  after  receiving  the  ITC  "s^^ 

designation: 

(i)  Initiate  rulemaking  proceedings 
imder  section  4(a)  of  the  Act  ct 

(ii)  Publish  a  Federal  Register  notice 
explaining  the  Agency's  reasons  for  not 
initiating  such  rulemaking  proceedings. 
EPA  may  conclude  that  rulemaking 
proceedings  under  section  4(a)  of  the 
Act  are  unnecessary  if  it  determines  that 
the  findings  specified  in  section  4(a)  of 
the  Act  cannot  be.made  or  if  the  Agency 
has  entered  into  a  consent  agreement 
requiring  testing  in  accordance  with  the 
provisions  of  this  Subpart. 

(2)  Where  a  substance  or  mixtiu*e  has 
been  recommended  for  testing  by  the 
FTC  without  an  intent  to  designate.  EPA 
will  use  its  best  efforts  to  act  on  the 
ITC's  recommendations  as  rapidly  as 
possible  consistent  with  its  other 
priorities  and  responsiblities.  EPA  may 
respond  to  the  FTC's  recommendations 
either  by: 

(i)  Initiating  rulemaking  proceedings 
under  section  4(a)  of  the  Act 
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(ii)  Publishing  a  Federal  Register 
notice  explaining  the  Agency's  reasons 
for  concluding  that  testing  is 
unnecessary. 

(iii)  Entering  Into  a  consent  agreement 
in  accordance  with  this  Subpart. 

S7M.22    Procedure*  for  oattterlng 


■Qreenents  on  dieniiGele  mMcI)  ttte  rrC 
nes  reoonNiieffKMO  tor  lesuiy  WMn  ■ 
to  deelgnele. 

(a)  Preliminary  EPA  evaluation. 
Following  receipt  of  an  ITC  report 
containing  a  recommendation  with  an 
intent  to  designate,  EPA  will  use  the 
following  procedure  for  completing  a 
preliminary  evaluation  of  testing  needs. 

Appendix  A  to  this  Part  presents  the 
schedule  that  EPA  intends  to  follow  for 
this  purpose. 

(1)  EPA  will  publish  the  ITC  report  in 
the  Federal  Register  and  announce  that 
interested  persons  have  30  days  to 
submit  comments  on  the  ITC's  testing 
recommenda  tions. 

(2)  EPA  will  publish  a  Federal  Register 
notice  adding  all  ITC-reconunended 
chemicals  to  the  automatic  reporting 
provisions  of  its  rules  under  sections 
8(a)  and  8(d)  of  the  Act  (40  CFR  Parts 
712  and  716). 

(3)  EPA  will  hold  a  public  "focus 
meeting"  to  discuss  the  ITC's  testing 
recommendations  and  obtain  comments 
and  information  from  interested  parties. 

(4)  -EPA  will  evaluate  submissions 
received  under  the  sections  8(a)  and  8(d) 
reporting  requirements,  comments  filed 
on  the  ITC's  recommendations,  and 
other  information  and  data  compiled  by 
the  Agency. 

(5)  EPA  will  make  a  preliminary  staff 
determination  of  the  need  for  testing 
and,  where  testing  appears  warranted, 
will  tentatively  select  the  studies  to  lie 
performed. 

(6)  EPA  will  hold  a  public  meeting  to 
announce  its  preliminary  testing 
determinations. 

(b)  Negotiation  procedures  for 
consent  agreements.  Where  EPA 
believes  that  testing  is  necessary,  the 
Agency  will  explore  whether  a  consent 
agreement  can  be  negotiated  that 
satisfies  the  testing  needs  identified  by 
the  Agency.  EPA  will  use  the  following 
procedures  for  negotiating,  formulating 
and  accepting  consent  agreements. 
Appendix  A  to  this  Part  presents  the 
schedule  that  EPA  intends  to  follow  for 
this  purpose. 

(1)  In  the  Federal  Register  notice 
described  in  paragraph  (a)(1)  of  this 
section,  EPA  will  explain  its  procedures 
and  timetable  for  negotiating  consent 
agreements  and  invite  persons   ^ 
interested  in  participating  in  or 


monitoring  negotiations  to  contact  the 
Agency  in  writing. 

(2)  Persons  who  respond  to  EPA's 
notice  by  the  announced  date  of  the 
Agency's  course-setting  meeting  will  be 
deemed  "interested  parties"  for 
purposes  of  any  negotiations  that  EPA 
conducts. 

(3)  Following  the  course-setting 
meeting  announcing  EPA's  preliminary 
testing  determinations,  the  Agency  will 
meet  with  manufacturers,  processors 
and  other  interested  parties  for  the 
purpose  of  attempting  to  negotiate  a 
consent  agreement.  To  facilitate 
attendance  at  these  meetings,  EPA  will 
contact  all  interested  parties  who  have 
expressed  a  desire  to  participate  in  or 
monitor  negotiations  under  paragraph 
(b)(2)  of  this  section  and  advise  them  of 
meeting  dates. 

(4)  All  negotiating  meetings  will  be 
open  to  members  of  the  public.  The 
minutes  of  each  meeting  will  be 
prepared  by  EPA.  Meeting  minutes, 
testing  proposals,  background 
documents  and  other  materials 
exchanged  at  or  prepared  for  negotiating 
meetings  will  be  included  in  the  public 
nie  established  by  EPA  on  each  ITC- 
recommended  chemical.  Materials  in 
this  file  will  be  made  available  for 
inspection  in  the  OPTS  Reading  Room 
during  EPA  working  hours. 

(5)  While  negotiations  are  underway, 
EPA  will  promptly  circulate  meeting 
minutes,  testing  proposals, 
correspondence  and  other  relevant 
materials  to  interested  parties  who 
expressed  a  desire  to  participate  in  or 
monitor  negotiations  pursuant  to 
paragraph  (b)(2]  of  this  section. 

(6)  As  negotiations  progress.  EPA  will 
make  a  tentative  decision  either  to 
proceed  with  formulation  of  a  consent 
agreement  or  to  initiate  rulemaking.  EPA 
will  terminate  negotiations  after  10 
weeks  and  proceed  with  rulemaking 
unless  negotiations  are  likely  to  result  in 
a  draft  consent  agreement  within  4 
additional  weeks.  By  the  end  of  this  4- 
week  period,  EPA  either  will  have 
prepared  a  draft  consent  agreement 
reflecting  the  apparent  consensus  of  the 
parties  or  will  terminate  negotiations 
and  proceed  with  rulemaking.  If  EPA 
decides  to  proceed  with  rulemaking,  no 
further  opportunity  for  negotiations  will 
be  provided.  EPA  will  promptly  send 
written  notice  to  all  interested  parties  of 
the  termination  of  negotiations. 

(7)  Where  EPA  prepares  a  draft 
consent  agreement,  it  will  be  circulated 
for  comment  to  all  interested  parties 
who  expressed  a  desire  to  participate  in 
or  monitor  negotiations  under  paragraph 
(b)(2)  of  this  section.  A  period  of  4 
weeks  will  be  provided  for  submitting 


comments  or  written  objections  under 
S  790.24(a). 

(8)  If  necessary.  EPA  will  hold  a 
public  meeting  to  discuss  comments  on 
the  draft  consent  agreement  and  to 
determine  whether  revisions  in  the 
agreement  are  appropriate. 

(9)  Where  a  consensus  exists 
concerning  the  contents  of  a  draft 
consent  agreement,  it  will  be  circulated 
to  EPA  management  and  interested 
parties  for  final  approval  and  signature. 

(10)  Upon  final  approval  of  a  consent 
agreement,  EPA  will  public  a  Federal 
Register  notice  that  summarizes  the 
agreement,  describes  the  FTC 
recommendations  for  the  test  substance, 
outlines  the  chemical's  use  and 
exposure  characteristics,  and  explains 
the  background,  objectives  and  rationale 
of  the  testing  to  be  conducted,  and 
codifles  in  subpart  C  of  Part  799  the 
name  of  the  substance(s)  to  be  tested 
and  the  citation  to  the  Federal  Register 
notice  of  the  agreement. 

§  790.24    Criteria  for  determining  wtMther 
a  consensus  exists  concerning  ttie 
provisions  of  a  draft  consent  agreement 

(a)  EPA  will  enter  into  consent 
agreements  only  where  there  is  a 
consensus  among  the  Agency,  one  or 
more  manufacturers  and /or  processors 
who  agree  to  conduct  or  sponsor  the 
testing,  and  all  other  interested  parties 
who  identify  themselves  in  accordance 
with  §  79a22(b)(2).  EPA  will  not  enter 
into  a  consent  agreement  in  either  of  the 
following  circumstances: 

(1)  EPA  and  affected  manufacturers 
and/or  processors  cannot  reach  a 
consensus  on  the  testing  requirements  or 
other  provisions  to  be  included  in  the 
consent  agreement. 

(2)  A  draft  consent  agreement  is 
considered  inadequate  by  other 
interested  parties  who,  pursuant  to 

§  790.22(b)(2),  have  asked  to  participate 
in  or  monitor  negotiations;  and  these 
parties  have  submitted  timely  written 
objections  to  the  draft  consent 
agreement  which  provide  a  specific 
explanation  of  the  grounds  on  which  the 
draft  agreement  is  objectionable. 

(b)  EPA  may  reject  objections 
described  in  paragraph  (a)(2)  of  this 
section  only  where  the  Agency 
concludes  the  objections  are  either 

(1)  Not  made  in  good  faith. 

(2)  Untimely. 

(3)  Do  not  involve  the  adequacy  of  the 
proposed  testing  program  or  other 
features  of  the  agreement  that  may 
affect  EPA's  ability  to  fulfill  the  goals 
and  purposes  of  the  Act. 

(4)  Not  accompanied  by  a  specific 
explanation  of  the  grounds  on  which  the 


Federal  Register  /    Vol.  51.  No.  125  /  Monday.  June  30,  1986  /  Rules  and  Regulations  23715 


draft  agreement  is  considered 
objectionable. 

(c)  The  unwillingness  of  some 
manufacturers  and/or  processors  of  a 
prospective  test  chemical  to  sign  the 
draft  consent  agreement  does  not,  in 
itself,  establish  a  lack  of  consensus  if 
EPA  concludes  that  those  manufacturers 
and/ or  processors  who  are  prepared  to 
sign  the  agreement  are  capable  of 
accomplishing  the  testing  to  be  required 
and  that  the  d^aft  agreement  will 
achieve  the  purposes  of  the  Act  in  all 
other  respects. 

$790.26    Initiation  and  completion  of 
rutemeking  proceedings  on  ITC-deslgnated 
ct^emlcels. 

(a)  Where  EPA  concludes  that  a 
consensus  does  not  exist  concerning  the 
provisions  of  a  draft  consent  agreement 
and  that  the  findings  specified  by 
section  4(a)  can  be  made,  the  Agency 
will  proceed  with  rulemaking  under 
section  4(a)  of  TSCA. 

(b)  When  EPA  decides  to  proceed 
with  rulemaking  under  paragraph  (a)  of 
this  section,  the  Agency  intends  to 
publish  a  rulemaking  proposal  and  a 
final  rule  or  a. notice  terminating  the 
rulemaking  proceeding  in  accordance 
with  the  schedule  specified  in  Appendix 
A  to  this  Part. 

(c)  Where  the  testing 
recommendations  of  the  ITC  raise 
unusually  complex  and  novel  issues  that 
require  additional  Agency  review  and 
opportunity  for  public  comment,  the 
Agency  may  publish  an  Advance  Notice 
of  Proposed  Rulemaking  (ANPR).  The 
schedule  that  EPA  intends  to  follow  for 
rulemaking  proceedings  initiated  by 
publication  of  an  ANPR  is  presented  in 
Appendix  A  to  this  Part. 

§790.28   Procedurt*  for  developing 
consent  agreements  and/or  test  rules  for 
dtemicals  tttat  Iwve  not  been  deeignated  or 
recommended  with  Intent  to  designate  by 
tlwlTC. 

(a)  Where  EPA  believes  that  testing  is 
needed,  it  may  also  develop  consent 
agreements  and/or  test  rules  on 
chemical  substances  or  mixtures  that 
either 

(1)  Have  been  recommended  but  not 
"recommended  with  Intent  to  designate" 
by  the  ITC. 

(2)  Have  been  selected  for  testing 
consideration  by  EPA  on  its  own 
initiative. 

(b)  When  EPA  wishes  to  initiate 
negotiations  concerning  chemicals 
described  in  paragraph  (a)  of  this 
section,  it  will  publish  a  Federal  Regbter 
notice  describing  its  tentative  evaluation 
of  testing  needs,  announcing  a  date  for  a 
public  course-setting  meeting,  and 
inviting  persons  interested  in 
participating  in  or  monitoring 


negotiations  to  contact  the  Agency  in 
writing.  Any  negotiations  that  EPA 
conducts  will  conform  to  the  procedures 
specified  in  §  790.22(b)  and,  to  the 
extent  feasible,  will  follow  the  schedules 
presented  in  Appendix  A  to  this  Part. 

(c)  EPA  will  enter  into  consent 
agreements  on  chemicals  described  In 
paragraph  (a)  of  this  section  only  if  there 
is  a  consensus  among  EPA,  affected 
manufacturers  and/or  processors,  and 
any  other  persons  who  have  asked  to 
participate  in  or  monitor  negotiations.  In 
determining  whether  such  a  consensus 
exists,  EPA  will  employ  the  criteria 
specified  in  S  790.24.  In  the  absence  of 
consensus,  EPA  will  initiate  rulemaking 
if  it  concludes  that  the  findings  specified 
in  section  4(a)  of  the  Act  can  be  made. 
The  schedule  for  initiating  and 
completing  such  rulemaking  proceedings 
v«ll.  to  the  extent  feasible,  follow  the 
schedule  specified  in  Appendix  A  to  this 
Part. 

e.  By  adding  Subpart  D.  to  read  as 
follows: 

Sulipart  D— Implementation,  Enforcement 
and  Modification  of  Consent  Agreements 

Sec 

790.60    Contents  of  consent  agreements. 
790.62    Submission  of  study  plans  and 
conduct  of  testing. 

790.65  Failure  to  comply  with  a  consent 
agreement. 

790.66  Modification  of  consent  agreements. 

Subpart  O— implemefttation, 
Enforcement  and  Modification  of 
Concent  Agreements 

S  790.60    Contents  of  consent  agreements. 

(a)  Standard  provisions.  All  consent 
agreements  will  contain  the  following 
provisions: 

(1)  Identification  of  the  chemicaUs)  to 
be  tested. 

(2)  The  health  effects,  environmental 
effects  and/or  other  characteristics  for 
which  testing  will  be  required. 

(3)  The  names  and  addresses  of  each 
manufacturer  and/or  processor  who  will 
sign  the  agreement. 

(4)  The  name  and  address  of  the 
manufacturer,  processor  or  other  entity 
who  has  agreed  to  act  as  the  principal 
test  sponsor. 

(5)  The  technical  or  commercial  grade, 
level  of  purity  or  other  characteristics  of 
the  test  substances{s)  or  mixture(s). 

(6)  Standards  for  the  development  of 
test  data. 

(7)  A  requirement  that  testing  will  be 
conducted  in  accordance  with  the  EPA 
Good  Laboratory  Practice  (CLP) 
regulations  (40  CFR  Part  792). 

(8)  Schedules  with  reasonable 
timetables  and  deadlines  for  initiating 


testing  and  sBbmitting  interim  progress 
and/or  final  reports  to  EPA. 

(9)  A  requirement  that  the  principal 
sponsor  will  submit  a  study  plan  to  EPA 
in  accordance  with  S  790.62. 

(10)  A  statement  that  the  results  of 
testing  conducted  pursuant  to  the 
consent  agreement  will  be  announced  to 
the  public  in  accordance  with  the 
procedures  specified  in  section  4(d)  of 
the  Act  and  that  the  disclosure  of  data 
generated  by  such  testing  will  be 
governed  by  section  14(b)  of  the  Act. 

(11)  A  requirement  that  the 
manufacturers  and/or  processors 
signing  the  consent  agreement  will 
comply  with  the  notification 
requirements  of  section  12(b)(1)  of  the 

'  Act  and  Part  707  of  this  Chapter  if  Jjjey 
export  or  intend  to  export  the  substance 
or  mixture  for  which  the  submission  of 
data  is  required  under  the  agreement 
and  a  statement  that  any  othei;  person 
who  exports  or  intends  to  exporf  such 
substance  or  mixture  is  subject  to  the 
above  cited  export  notification 
requirements. 

(12)  A  requirement  that,  m  the  event 
EPA  promulgates  a  significant  new  use 
rule  applicable  to  the  test  ctfimical 
under  section  5(a)(2),  the  consent 
agreement  will  have  the  status  of  a  test 
rule  for  purposes  of  section  5(b)(1)(A) 
and  manufacturers  and/6r  processors 
signing  the  agreement  will  comply  with 
the  data  submission  requirements 
imposed  by  that  provision. 

(13)  A  statement  that  each 
manufacturer  and/or  processor  signing 
the  agreement  agrees  that  violation  of 
its  requirements  will  constitute  a 
"prohibited  act"  under  section  15(1)  of 
the  Act  and  will  trigger  all  provisions  of 
TSCA  applicable  to  a  violation  of 
section  15. 

(14)  A  statement  that,  in  the  event  one 
or  more  provisions  of  the  agreement  are 
determined  to  be  unenforceable  by  a 
court,  the  remainder  of  the  agreement 
would  not  be  presumed  to  be  valid  and 
EPA  will  then  either  initiate  a 
rulemaking  proceeding  or  publish  in  the 
Federal  Register  the  Administrator's 
reason  for  not  initiating  such  a 
proceeding. 

(15)  A  statement  that  the  Agency  may 
conduct  laboratory  inspections  and/or 
study  audits  of  the  testing  being 
conducted  pursuant  to  the  consent 
agreement  in  accordance  with  the 
authority  and  procedures  contained  in 
section  11  of  the  Act. 

(16)  A  statement  that  EPA  acceptance 
of  a  consent  agreement  constitutes 
"final  agency  action"  for  purposes  of  5 
U.S.C.  704. 
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(17)  Any  other  requiremonts  that  the 
parties  agree  are  necessary  to  achieve 
the  purposes  of  the  Act 

(b)  Contents  of  standards  for  the 
development  of  data.  The  standards  for 
the  development  of  the  data  included  in 
consent  agreements  will  be  based  on  the 
TSCA  test  guidelines  in  40  CFR  Parts 
796,  797.  and  798,  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  test  guidelines. 
the  EPA  pesticide  assessment  guidelines 
published  by  The  National  Technical 
Information  Service  (NTIS),  or  other 
suitable  test  methodologies.  During  the 
negotiation  of  consent  agreements,  EPA 
will  initially  propose  suitable  test 
guidelines  as  the  required  test 
standards:  manufacturers  and 
processors  or  other  interested  parties 
may  then  suggest  alternative 
methodologies  or  modifications  to  the 
Agency's  proposed  guidelines.  These 
alternative  methodologies  or 
modifications  will  be  adopted  only 
where,  in  the  judgment  of  EPA,  they  will 
develop  at  least  equally  reUable  and 
adequate  data  on  the  chemical 
substance  or  mixture  subject  to  the 
agreement, 
(c)  Statement  of  rationale  for  consent 
-  agreement.  EPA  will  prepare  a  written 
explanation  of  the  basis  for  each 
consent  agreement.  This  document  will 
summarize  the  agreement,  describe  any 
ITC  testing  recommendations  for  the 
chemical  involved,  outline  the 
chemical's  use  and  exposure 
characteristics,  and  explain  the 
objectives  of  the  testing  to  be  conducted 
and  the  rationale  for  the  specific  studies 
selected.  This  document  will  be 
published  in  the  Federal  Register  and, 
for  rrC-designated  chemicals,  will 
constitute  the  statement  of  EPA's 
reasons  for  not  initiating  rulemaking 
required  by  section  4(e)(1)(B)  of  the  Act 

§  790.62    Submission  of  study  plans  and 
conduct  of  testing. 

(a)  Timing  of  submission.  The 
principal  sponsor  of  testing  conducted 
pursuant  to  a  consent  agreement  shall 
submit  a  study  plan  no  later  than  45 
days  prior  to  the  initiation  of  testing. 
The  Agency  may  grant  requests  for 
additional  time  to  submit  study  plans  on 
a  case-by-case  basis.  Requests  for 
additional  time  for  study  plan 
development  must  be  made  in  writing  to 
the  Director,  Office  of  Compliance 
Monitoring  (EN-342),  Office  of 
Pesticides  and  Toxic  Substances,  EPA. 
401  M  Street,  SW.,  Washington,  DC 
20460.  Each  extension  request  must 
demonstrate  why  the  extension  should 
be  granted.  EPA  will  notify  the 
submitter  by  certified  mail  of  the 
Agency's  decision  to  grant  or  deny  any 


extension  request  Extensions  of  time  for 
submission  of  study  plans  granted  by 
EPA  will  not  reheve  manufacturers  and/ 
or  processors  of  the  obligation  to  meet 
the  consent  agreement's  schedule  for 
initiating  testing  and  submitting  interim 
and/or  fmal  reports. 

(b)  Content  of  study  pians.  All  study 
plans  are  required  to  contain  the 
following  information: 

(1)  Identity  of  the  consent  agreement 
under  which  testing  will  be  performed. 

(2)  The  specific  test  requirements  to 
be  covered  by  the  study  plan. 

(3)  The  name  and  address  of  the 
principal  test  sponsor. 

(4)  The  names,  addresses,  and 
telephone  numbers  of  the  responsible 
administrative  official(s]  and  project 
manager[s]  in  the  principal  sponsor's 
organization. 

(5)  The  names,  addresses,  and 
telephone  numbers  of  the  technical 
contacts  at  each  manufacturer  and/or 
processor  subject  to  the  agreement 

(6)  The  names  and  addresses  of  the 
testing  facilities  responsible  for  the 
testing  and  the  names,  addresses,  and 
telephone  numbers  of  the  administrative 
official8[sl  and  project  manager(s] 
assigned  to  oversee  the  testing  program 
at  these  facilities. 

(7)  Brief  summaries  of  the  training  and 
experience  of  each  professional 
involved  in  the  study,  including  study 
director,  veterinarian[s],  toxicologist[s], 
pathoIogist[s],  chemistjsl, 
microbiologist[8].  and  laboratory 
assistants. 

(8)  Identity  and  supporting  data  on  the 
chemical  substance[sl  being  tested, 
including  physical  constants,  spectral 
data,  chemical  analysis,  and  stability 
under  test  and  storage  conditions,  as 
appropriate. 

(9)  Study  protocol,  including  rationale 
for  species/strain/sex  selection;  dose 
selection  (and  supporting  data);  route[8] 
or  method(3J  and  form[sl  and  duration 
of  exposure;  description  of  diet  to  be 
used  and  its  source,  including  nutrients 
and  contaminants  and  their 
concentrations;  description  of  the 
controls;  for  in  vitro  test  systems,  a 
description  of  culture  mediiim  and  its 
source:  and  a  summary  of  expected 
spontaneous  chronic  diseases  (including 
tumors),  genealogy,  and  life  span. 

(10)  A  schedule,  with  reasonable 
timeables  and  deadlines,  for  initiation 
and  completion  of  each  short-term  test 
and  of  each  major  phases  of  long-term 
tests,  and  submission  of  interim  progress 
and/or  final  reports  to  EPA. 

(c)  Review  and  modification.  (1)  Upon 
receipt  of  a  study  plan,  EPA  will  review 
it  to  determine  whether  it  complies  with 
paragraph  (b)  of  this  section  and  the 


consent  agreement.  If  EPA  determines 
that  the  study  plan  does  not  comply 
with  paragraph  (b)  of  this  section,  EPA 
will  notify  the  submitter  that  the 
submission  is  incomplete  and  will 
identify  the  deficiencies  and  the  steps 
necessary  to  complete  the  submission. 

(2)  The  submitter  will  have  15  days 
after  the  day  it  receives  a  notice  under 
paragraph  (c)(1)  of  this  section  to  submit 
appropriate  information  to  make  the 
study  plan  complete. 

(3)  If  the  submitter  fails  to  provide 
appropriate  information  to  complete  a 
study  plan  within  15  days  after  having 
received  a  notice  under  paragraph  (c)(1) 
of  this  section,  the  submitter  will  be 
considered  to  be  in  violation  of  the 
consent  agreement  and  subject  to 
enforcement  proceedings  pursuant  to 

S  790.65  (c)  and  (d). 

(d)  Functions  of  the  principal  test 
sponsor.  When  testing  is  being 
conducted  pursuant  to  a  consent 
agreement  the  principal  test  sponsor 
will  be  responsible  for  submitting 
interim  progress  and  final  reports  to 
EPA,  informing  the  Agency  of  any 
proposed  changes  in  standards  for  the 
development  of  data,  study  plans  or 
testing  schedules,  and  communicating 
with  the  Agency  about  laboratory 
inspections  and  other  matters  affecting 
the  progress  of  testing. 

§  79a65    FaHuf*  to  comply  with  a  consent 
agrsamtnt 

(a)  Manufacturers  and/or  processors 
who  have  signed  a  consent  agreement 
and  who  fail  to  comply  with  the  test 
requirements,  test  standards,  GLP 
regulations,  schedules,  or  other 
provisions  contained  in  the  consent 
agreement  or  in  modifications  to  the 
agreement  adopted  pursuant  to  §  790.68, 
will  be  in  violation  of  the  consent 
agreement 

(b)  The  Agency  considers  failure  to 
comply  with  any  aspect  of  a  consent 
agreement  to  be  a  "prohibited  act" 
under  section  15  of  TSCA,  subject  to  all 
of  the  provisions  of  the  Act  applicable  to 
violations  of  section  15.  Section  15(1)  of 
TSCA  makes  it  unlawful  for  any  person 
to  fail  or  refuse  to  comply  with  any  rule 
or  order  issued  under  section  4.  Consent 
agreements  adopted  pursuant  to  this 
part  are  "orders  issued  under  section  4" 
for  purposes  of  section  15(1)  of  TSCA. 

(c)  Manufacturers  and /or  processors 
who  violate  consent  agreements  are 
subject  to  criminal  and/or  civil  liability. 
Under  the  penalty  provisions  of  section 
16  of  TSCA,  such  firms  could  be  subject 
to  a  civil  penalty  of  up  to  $25,000  per 
violation  with  each  day  in  violation 
constituting  a  separate  violation  of 
section  15.  Intentional  violations  could 
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lead  to  the  imposition  of  criminal 
penalties  of  up  to  $25,000  for  each  day  of 
violation  and  imprisonment  for  up  to 
one  year.  In  addition.  EPA  could  invoke 
the  remedies  available  under  section  17 
of  TSCA,  including  seeking  an 
injunction  to  compel  adherence  to  the 
requirements  of  the  consent  agreement. 

(d)  Noncompliance  with  a  consent 
agreement  will  constitute  conduct  "in 
violation  of  this  Act"  under  section 
20(a)(1)  of  TSCA.  Thus,  failure  to 
comply  with  the  requirements  of  a 
consent  agreement  could  result  in  a 
citizens'  civil  action  under  section 
20(a)(1)  of  TSCA. 

§  790.68    Modification  of  consent 
agreements. 

(a)  Changes  in  the  scope  of  testing.  (1) 
Manufacturers  or  processors  subject  to  a 
consent  agreement,  other  persons  or 
EPA  may  seek  modifications  in  the 
scope  of  testing  performed  under  the 
consent  agreement.  If,  upon  receiving  a 
request  for  modification,  EPA 
determines  that  new  issues  have  been 
raised  that  warrant  reconsideration  of 
the  scope  of  testing,  or  if  EPA 
determines  on  its  own  that  such 
reconsideration  is  appropriate,  EPA  will 
publish  a  Federal  Register  notice 
describing  the  proposed  modification 
and  soliciting  public  comment.  If,  based 
on  the  comments  received,  EPA 
concludes  that  differences  of  opinion 
may  exist  about  the  proposed 
modification,  EPA  will  establish  a 
schedule  for  conducting  negotiations 
and  invite  parties  who  wish  to 
participate  in  or  monitor  these 
negotiations  to  contact  the  Agency  in 
writing.  Any  negotiations  that  EPA 
conducts  will  conform  to  the  p''ocedures 
specified  in  §  790.22(b). 

(2)  The  scope  of  testing  required  by  a 
consent  agreement  will  be  modified  only 
where  there  is  a  consensus  concerning 
the  modified  testing  requirements  among 
EPA,  affected  manufacturers  and/or 
processors,  and  other  persons  who  have 
asked  to  participate  in  or  monitor 


negotiations  under  paragraph  (a)(1)  of 
this  section.  In  determining  whether  a 
consensus  exists,  EPA  will  employ  the 
criteria  specified  in  §  790.24.  In  the 
absence  of  consensus,  EPA  may  initiate 
rulemaking  under  section  4(a)  of  the  Act 
if  it  concludes  that  any  testing  beyond 
that  required  by  the  consent  agreement 
is  necessary  and  that  the  other  statutory 
findings  required  by  section  4(a)  can  be 
made.  While  such  rulemaking 
proceedings  are  underway,  the  consent 
agreement  will  remain  in  effect  unless 
EPA  finds  that  the  testing  required  by 
the  agreement  is  or  may  be  unnecessary 
in  view  of  the  testing  requirements 
included  in  EPA's  proposed  rule. 

(b)  Changes  in  test  standards  or 
schedules.  (1)  Any  test  sponsor  who 
wishes  to  modify  the  test  standards  or 
schedules  for  any  test  required  under  a 
conseht  agreement  must  submit  an 
application  in  accordance  with  this 
subsection.  Applications  for 
modification  must  be  made  in  writing  to 
the  Director,  Office  of  CompUance 
Monitoring  (EN-342).  Office  of 
Pesticides  and  Toxic  Substances,  EPA, 
401  M  Street.  SW..  Washington,  DC 
20460,  or  by  phone,  with  written 
confirmation  to  follow  within  10 
working  days.  Applications  must  include 
an  appropriate  explanation  of  why  the 
modification  is  necessary. 

(2)  EPA  will  seek  public  comment  on 
all  substantive  changes  in  test  standards 
and  schedules.  EPA  will  issue  a  notice 
in  the  Federal  Register  requesting 
comments  on  requested  modifications. 
However,  EPA  will  act  on  the  requested 
modification  without  seeking  public 
comment  if  either: 

(i)  EPA  believes  that  an  immediate 
modification  to  a  test  standard  or 
schedule  is  necessary  to  preserve  the 
accuracy  or  validity  of  an  ongoing  study. 

(ii)  EPA  determines  that  a 
modification  clearly  does  not  pose  any 
substantive  issues. 

(3)  EPA  will  notify  the  sponsor  of 
EPA's  approval  or  disapproval.  When 
EPA  approves  a  modification,  the 


parties  will  enter  into  a  modified 
consent  agreement.  EPA  will  publish  a 
notice  in  die  Federal  Register 
announcing  that  the  test  standard  or 
schedule  has  been  modified,  describing 
the  nature  of  the  modification. 

I  By  revising  the  heading  of  Subpart 
E,  to  read  as  follows: 

Sut>part  E— ExemptkMis  From  Teet 
Rules 

g.  By  adding  Appendix  A  to  Subpart  E, 
to  read  as  follows: 

Appendix  A  to  Subpart  E — Schedule  for 
Developing  Consent  Agreements  and 
Test  Rules 

EPA  intends  to  follow  the  schedule  set 
forth  in  this  Appendix  to  evaluate  testing 
candidates,  conduct  negotiations,  develop 
consent  agreements  where  appropiiate,  and 
propose  and  promulate  test  rules  in  those 
instances  where  testing  can  be  required 
under  section  4(a)  of  TSCA  but  agreement 
cannot  be  reached  in  timely  manner  on  a 
consent  agreement.  Where  deadli^s  are 
imposed  by  the  statute,  they  are  binding  on 
EPA  and  will  be  observed  by  the  Agency. 
The  remaining  dates  represent  targets  that 
EPA  intends  to  meet. 

This  schedule  is  based  on  what  EPA 
currently  believes  are  reasonable  target 
dates.  As  EPA  gains  experience  with  the 
process  and  determines  the  feasibility  of 
these  schedules,  it  may  adjust  the  schedule 
accordingly.  EPA  %vill  solicit  public  comment 
before  implemenUng  any  changes  in  the 
schedule. 
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PART  799— (AMENDED] 

2.  Part  799  is  amended  as  follows: 

a.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Autiiarity:  15  U.S.C.  2603.  2811.  2625. 

b.  By  adding  S  799.19  to  Subpart  A,  to 
read  as  follows: 

S7M.19    CtMinical  Imports  and  exports. 

Persons  who  export  or  who  intend  to 
export  substances  listed  in  Subpart  B  or 
Subpart  C  of  this  part  are  subject  to  the 
requirements  of  Part  707  of  this  title. 

c  By  adding  and  reserving  Subpart  C, 
as  follows: 

SubfMTt  C— Consent  Testing 
'  Agreements  [Reserved] 

[FR  Doc  86-14747  Filed  6-27-«6;  8:45  am] 
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801.  .-  „  .  — 23065 

178 1 9866 

802—  „.  23065 

179 19866 

805.  „  23065 

192 19878,  21939 

806 23066 

385 23088 

808 23065 

387...- - 22086 

813 . 23065 

544 23095 

814 23065 

571 20536.  21583.  21696. 

815 23065 

22092 

819 23065 

1052 - 23562 

1165.. 


.2^37 


50CFR 

10 23550 

17 22521 

91 20677 

371 23420 

402- - 1 9926 

611- 20297.  20652.  21772, 

22525. 23079 

630 20297 

649 22939 

650 23551 

652 23231 

653 23551 

658 - 22525 

661 19844.  21175 

671 19845 

672_ 20659.  20832,  21176. 

21772,22287 

675-. 20652.  22525.  23079 

Propo#9<l  Rutosc 

17. 22092.  22321,  22838. 

22949,22955 

20.__ 20677.  23443.  23444 

640— - 23447 

642 20647 

651..- 20650 

652-. 22321 

654 21001 


LIST  OF  PUBLIC  LAWS 

Last  List  {una  28.  1986 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws- 
The  text  of  laws  is  not 
pubGshed  in  the  Federal 
Itegister  but  may  be  ordered 
in  Individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  tt>e  Superintendent  of 
Documents,  U.S.  Government 
Prir^ting  Office,  Washingtorv 
DC  20402  (phone  202-275- 
3030). 

tU.  Res.  652/Piib.  L.  99-345 
To  provide  foe  the  temporary 
extenswn  of  certain  programs 
relating  to  housing  and 
community  development,  and 
for  other  purposes.  (June  24. 
19%J00  SUt  673;  1  page) 
Price:  SliX) 


CFR  CHECKLIST 


This  checttlist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  arKJ 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  Is  now  available  for  sale  at  the  Government  Printing 

Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  become  available. 

A  checklist  of  cunent  CFR  volumes  compnsing  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $595.00 

domestic,  $148.75  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printir>g  Office. 

Washington,  DC.  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 

(except  holidays). 

Title  Price       Revision  Date 

1, 2  (2  Reserved)  $5.50  J«.  \.  1986 

3  (1985  Compikition  and  Pans  100  and  101)  14.00       'Jon.  1,1986 

4  11.00  Jon.  1,1986 


5  Parts: 

1-1199 - 18.00 

1 200-tnd,  6  (6  Reserved) „ 6.50 

7P*rts: 

0-45 - 24.00 

4^51 16.00 

52 „..•...•.......•.•«■•■•«...■».••••«»•»•■•■•«•••••»■»•«•  18.00 

53-209 14.00 

210-299 -. 21.00 

300-399 1 1 .00 

400-699 19.00 

700-899 - 17.00 

900-999 20.00 

1000-1059 12.00 

1060-1 1 19 9.50 

1 120-1 199 8.50 


1200-1499. 
1500-1899. 
1900-1944. 
1945-End.... 
8 


13.00 

7.00 

23.00 

23.00 

7.00 


9PartK 

1-199 14.00 

200-End 14.00 

lOPartK 

0-199 - 22.00 

200-399 13.00 

400-499 14.00 

500-End 23.00 

11  7.00 

12  Parts: 

1-199 — 8.50 

200-299 2200 

300-499 13.00 

500-M 26.00 

13  19.00 

14  Parts: 

1-59 . 20.00 

60-139 19.00 

140-199 7.50 

200-1 199 14.00 

1200-End 300 

15  Parts: 

0-299 700 

300-399 20.00 

400-lnd , 15.00 


Jon.  1,  1986 
Jot.  1,  1986 


Jon.  1, 
Jot.  1. 
Jan.], 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1. 


1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 
1986 


Jan.  1. 1986 
Jan.  1, 1986 

J<m.  1.  1986 
Jon.  1.  1986 
Jan.  1,  1986 
Jan.  1,  1986 
Jan.  1,  1986 

Jan.  1,  1986 
Joi.  1,  1986 
Jon.  1,  1986 
Jan.  1,  1986 
Jan.  1,  1986 

Jan.  1,  1986 
Jan.  1,  1986 
Jan.  1,  1986 
Jan.  1,  1986 
Jan.  1,  1986 

J*.  1,  1986 
Jon.  1,  1986 
Jan.  1,  1986 


TNte 

16  Parts: 

0-149 - - - 9.00 

150-999 ~. 10.00 

1000-End - —    18.00 

17  Parts: 

1-239 

240-Cnd -.. 

18  Parts: 

1-149 

150-399 

•400-End 

19 

20  Parts: 

1—399 

400-499 

500-End 


20.00 
14.00 

15.00 

19.00 

6.50 

21.00 

10.00 
22.00 
23.00 

12.00 
14.00 
16.00 
6.00 
25.00 
16.00 

600-799 7.50 

*800-1299 . 13.00 

22  21.00 

•23  17.00 

24  Parts: 

0-199 

200-499 

500-699.,. 


21 

1-99 

100-169.. 
170-199.. 
200-299.. 
300-499. 
500-599. 


•700-1699 _.. 

1700-fad 

♦25 

26  Parts: 

SS  1.0-1.169 

*5J  1.170-1.300.... 
SS  1.301-1.400...... 

SS  1.401-1.500 

SS  1.501-1.640. — 
SS  1.641-1.850 


11.00 
19.00 
8.50 
17.00 
12.00 
24.00 

29.00 
16.00 
13.00 
15.00 
12.00 
11.00 


SS  1.851-1.1200 2200 


SS  1.1201-M.. 

2-29 

30-39 

40-299 

•300-499..- 

500-599 

600-End 

27  Parts: 

1-199 

200-M 

28 

29  Parts: 

0-99 

100-499 

500-899 

900-1899.... 


1900-1910 

1911-1919 

1920-6id 

30  Parts: 

0-199 

200-699 

700-&id -. 


31  Parts: 

0-199 

200-fnd 


29.00 
19.00 
13.00 
18.00 
14.00 
8.00 
4.75 

18.00 
13.00 
16.00 

11.00 
S.M 

19.00 
7.00 

21.00 

5.50 

20.00 

16.00 

6.00 

13.00 

8.50 

11.00 


Jan.  1, 1986 
Jan.  1,  1986 
Jan.  1.1986 

Apr.  1,  1985 
Afr.  1,1985 

Apr.  1,  1986 
Apr.  1.  1985 
Apr.  1, 1986 
Apr.  1,  1985 

Apr.  1,  1986 
Apr.  1,  1986 
Apr.  1, 1986 


Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr 

»*r 

Apr. 

Apr.1, 

Apr.  1. 


1986 
1986 
1966 
1986 
1986 
1985 
1986 
1986 
1985 
1985 
1986 


Apr.  1,  1985 
Apr.  1,  1985 
Apr.  1,  1986 
Apr.  1.  1986 
Apr.  1, 1986 
Apr.  1, 1986 


1,1986 
1.1986 
1,1986 
1,1985 
1,1984 
1,1985 
1,1985 
1,1986 
1,1986 
1,1986 
1,  1985 

Apr.  1,  1986 
>Apr.  1,1980 

Apr.  1,  1986 


Apr. 
Apr. 
Apr. 
Apr. 
•Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr 
Apr 


Apr.  1,  1985 
Apr.  1,  1985 
July  1.  1985 

July  1,1985 
July  1,1985 
July  1,  1985 
July  1,  1985 
July  1.  1985 
«July  1,  1984 
July  1,1985 

My  1,1985 
July  1,  1985 
Julyl.  1985 

Jutyl.  1985 
Julyl,  1985 


125  /  Monday.  J^bm  30,  ttBb  /  Reader  Aids 


S2  PwtK 

1-39.  M.l.„ 

1-39.  VaL  ■.. 

1-189.. 

190-399. 

4Q0-6». 

«30-«99.. 

roo-799.. 

800-999. 
10Q0-M_ 

S3PartK 

1-199.. 
200-M. 

S4P«1K 

1-299 

300-399 

SS 

36  PwtK 
1-199 

37 

30 
0-17. 


40  PwtK 

1-51 „ 

52. 

53-«e_ 

81-99 

100-149.. 
150-189.. 
190-399.. 
400-424.. 
425-699.. 


1S.00 
19.00 
1t.00 
13.00 
MlOB 
1S.00 
12.00 
15.00 
7J0 
5.50 

20.00 
14.00 

15.00 
8.50 

18.00 
7.00 

9.00 

14.00 

9M 


11.00 
9.50 

16.00 
21.00 
23.00 
18.00 
18.00 
13.00 
19.00 
14.00 

ZZZZZIZ     9M 

41Clwptar«: 

1. 1-1  to  1-10 13.00 

1. 1-11 10  dwwdbi.  2  (2  Umantdi 13.00 

3-4 14.00 

7 «.00 

8 4.50 

9 13.00 

10-17 9.50 

18.  VW. !,  Pnrti  1-5 13.00 

18.  Vd.  I,  Paris  6-19 13.00 

18.  VW.  ■.  Pom  20-52 13.00 

19-100 13.00 

1_  KM .....  7  JO 

101 19.00 

102-200 8.50 

20t-iaA 5.50 

42PwlK 

1-60 

61-399... 
400-439.. 
430-«mL.. 

431 
1- 


12.00 

7.00 

16.00 

11.00 

10.00 


w» 
iu»y 

•July 

July 
July 
July 

Wr 
Wy 

July 

Mr 

Juty 

wy 
Wy 
Ml 

Mr 
Mr 
Mr 

Mr 
Mr 
Mr 
Mr 
Mr 
Mr 
Mr 
Mr 
Mr 
Mr 

•July 
•July 
*Mr 
•July 

*Mr 

•July 
•July 

•wy 

•wy 

•July 
•July 

July 
Mr 

Mr 
Mr 

Oct. 
Oct. 
Od. 
Od. 


.1984 
.1984 


.1985 
.1905 
.1905 
.1984 
,1985 
.1985 
.1985 

.1965 
.1965 

,1965 
.  1985 
.1985 
.1985 

,1965 
,  1965 
.1965 

,  1985 
.1965 
,1965 

,1985 
.1985 
.1965 
,1965 
,  1965 
,  1985 
,  1985 
,  1985 
,  1985 
.  1985 

,1984 
.  1984 
.1984 
.  1984 
.  1984 
,  1984 
,  1984 
,  1984 
,1984 
,  1984 
.1984 
,1985 
,1965 
,1985 
,1985 

.  1985 
,1985 
,1965 
,1965 


1000-3999. 
4000-Eiii._ 
44 

4SPwtK 

1-199- 

200-499.. 

500-1199.. 

UOO-fnd... 


Pi1c# 

18.00 
8.50 

13.00 

10.00 
7.00 

13.00 

9.00 

46  PwtK 

1-40. 10.00 

41-69 10.00 

70-89 . __«_._ —  5.50 

90-139 9.00 

140-155 8J0 

156-165 10.00 

16^199 9.00 

200-499 .^...........^.— >....  15.00 

47  PwtK 

0-19 13.00 

70-79 ..^ 13.00 

80-M _«^-»    18.00 

46CtMptWK 

1  (Pom  1-51) ~...„..~~.~..~..._..~.„~..~_«-.~..«  16.00 

1  (Port*  52-99) 12.00 

2 15.00 

3-6. 13.00 

7-14 17.00 

15-lMi 17.00 


RvvWon  DBt# 

Oct.  1,1985 
Od.  1, 1965 
Od.  1, 1965 

Od.  1.  1985 
Od.  1,1965 
Od.  1,  1985 
Od.  1,1965 

Od.  1, 1965 
Od.  1.1965 
Od.  1,  1985 
Od.  I.  1985 
Od.  1.  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1.  1985 

Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 

Od.  1. 1985 
Od.  1,  1985 
Od.  1,  M 
Od.  1,  1985 
Od. 
Od, 


1-99 

100-177.. 

178-199. 

200-399.. 

400-999 

1000-1199 

1200-1299 

1300-Ciid 


Ctic  bKwx  ond  Hndn^ft  Aidi.. 

ComplM  1986  era  s«t 

ifMcronciw  ltk  tonioni 

ComplcM  s«t  (ont-tim*  moWng) 155.00 

Complvtv  stt  (ofM  tivM  RMflbiQ) .*.••••■...».»•»■  125.00 

Subscnpffam  (moMos  issM^ - 185.00 

IncfividiNM  copMS 3.75 


Od.  1,  1985 


No  QMcnsHMls  to  IMi  VQwNW  WW  praRHilQOMd  durinQ  fn# 
31.  I«S.  TlwCm«stwMina«d«tl/^.  1,  )9a0.tl«aWb« 

31,  l9«S.TI*(nivelu«MiMMdato(Afr.  1.  l984.shouUb* 

No  OMMwBOntS  lO  Ml  VOMMO  WOTO  prOIIMQQiOd  dUfVIQ  W 

30,  1985.  Hn  or  vohm  ksmi  os  o<  July  1,  1984,  tinuU  b* 

«TI«  July  1,  198S  •dWon  of  32  CFR  Pom  1-189  contaiRi  a 
MdwiM.  For  At  hM  1M  m  llw  DdwM  Ac^MJiJIiM  RsfulilitM  i 
ll«w  cm  vdMHS  hamd  «  (f  July  1.  1984,  ccnli»iBg  *0M  ports. 
'ThoMy  1,  1985odHMtf  41  CHi  OiopMn  1-100  oMoiKa 
49  iKMWO.  For  llio  ful  IokI  tt  procuronMRl  rtQulolions  In  Ouplon 
CFS  voluBui  iuwod  OS  d  July  1.  1984  temuining  thoM  dnpMrs. 
DOCOMSO  TMt  3  tt  01  Mwiuol  ooMpMlion,  ms  voluMO  and  ol 
1 01  o  pomoNol  rofarwm  sourc*. 


d.  1/1985 
ct.v<19e5 


Od.  1, 1985 
Nov.  1,  1985 
Nov.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 
Od.  1,  1985 


1983 
1984 
1986 
1906 

V.  1,  1980  10  Mordi 

I. 

A^.  I,  l9v4  Id  Morcn 

July  1,  1984loJuni 


MM  only  for  Pom  1-39 

n  Ports    1~3t,   COMUw  nlO 

oolo  only  ipr  CbopCvt  1 1t 
1  to  49.  csnsuft  iht  i 


• 


1& 


t 


proviout  voiunMS  should  bo 


OL 


9  86 


U^ 


IM  I 


